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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  ddilv.  Mt>r.d<iy  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Cjffice  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington,  DC  20408.  under  the  Federal  Register 
Act  [49  Stat   500,  as  amended;  44  VSC  Ch.  15)  and  the 
regulations  of  the  Administrative  C:onimittee  of  the  Federal  Register 
(1  C'.FR  Ch   I).  Distribution  is  made  only  by  the  Superintendent  of 
DiKuments,  IS  Government  Printing  Office,  Wasnington,  DC] 
20402 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies   These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
bv  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest   Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  Hling  is  requested  by  the  issuing  agency 

The  seal  of  'he  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  LJ  S  C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  micrnfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  US, 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m  each  dav  the  Federal  Register  is  published.  The  database 
includes  botfi  text  and  graphics  from  Volume  59,  Number  1 
(lanuarv  2,  1994)  forward  Free  public  access  is  available  on  a 
Wide  .Krea  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in,  Internet  users  can  access  the  database  by 
using  the  World  Wide  Web;  the  Superintendent  of  Documents 
home  page  address  is  http:'/www. access. gpo.gov/su_docs/,  by 
using  local  W.MS  client  software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest,  (no  password  required). 
Dial-in  users  should  use  communications  software  and  modem  to 
call  (202)  51J-1661,  type  swai^,  then  login  as  guest  (no  password 
required).  For  general  information  about  CPO  Access,  contact  the 
CPO  Access  L'ser  Support  Team  bv  sending  Internet  e-mail  to 
help©eids05.eids  gpo  gov;  by  faxing  to  (202)  512-1262;  or  by 
calling  (202)  512-1530  between  7  a.m.  and  5  p,m.  Eastern  time. 
Monday-Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S494,  or  $544  for  a  combined  Federal  Re«ster,  Federal 
Register  Index  and  List  of  CFK  Sections  Affected  (LSA) 
subscription,  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  S8.00 
for  each  group  of^pages  t    actually  bound;  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Sufwrintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
.Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  PO  Box  371954,  Pittsburgh,  PA 
15250-7954.  ^\ 

There  are  no  restrictions  on  the  republication  of  material  app)earing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Llse  the  volume  number  and  the 
page  number.  Example:  61  FR  12345. 


® 


PUBLIC 

Subscriptions: 

Pap)er  or  fiche 

Assistance  with  public  subscriptions 

General  online  information 

Single  copiesAuck  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 
For  other  telephone  numbers,  sec  the  Reader  Aids  section 
at  the  end  of  this  issue. 


202-512-1800 
512-1806 

202-512-1530 


512-1800 
512-1803 


523-5243 
523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Refjula'ions. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register, 
WHAT:     Free  public,  briefings  (approximately  3  hours!  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations, 

2.  The  relationship  t)etween  the  Federal  Register  and  Code  of 

Federal  Regulations, 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  lo  the  finding  aids  of  the  FR/CFR  system. 

WHY;        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations 


WASHINGTON,  DC 

[Three  Sessions] 

April  23,  1996  at  9:00  am 
May  14,  1996  at  9:00  am 
May  21,  1996  at  9:00  aip 
Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street.  NW,, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523^538 


WHEN: 


WHERE: 
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Agency  for  International  Development 

NOTICES 

Meetings: 
International  Food  and  Agiicultural  Development  and 
Economic  Cooperation  Board,  17720-17721 

Agricultural  Martieting  Service  ^ 

RULES 

Dairy  products;  grading,  inspection,  and  standards: 

Nonfat  dry  milk;  spray  process,  17547-17550 
Hazelnuts  grown  in  Oregon  and  Washington,  17556-17561 
Limes  and  avocados  grown  in  Florida,  17551-17552 
Milk  marketing  orders:  , 

Central  Arizona,  17561-17562 
Olives  grown  in  California,  17555-17556 
Winter  pears  grown  in  Oregon,  Washington,  and  California, 

1755^-17555 
PROPOSED  RULES 

Cranberries  grown  in  Massachusetts  et  al.,  17586-17587 
Fruits,  vegetables,  and  other  products,  fresh: 

Almonds,  shelled  and  in  shell,  17580-17586 
Milk  marketing  orders: 

Southwest  Plains,  17588-17589 
Potatoes  (Irish)  grown  in — 

Washington,  17587-17588 

i 
Agriculture  Department 
See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fire  ant,  imported,  17550-17551 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments:  _, 

Georgia-Pacific  Corp.,  17721-17728 
National  cooperative  research  notifications: 

Michigan  Materials  and  Processing  Institute,  17728 

Semiconductor  Research  Corp.,  17728 

Army  Department 

See  Engineers  Corps 

Ctiildren  and  Families  Administration 

PflOPOSEO  RULES 
Head  Start  Program: 
Early  Head  Start  program;  implementation  of 

performance  standards  for  grantees  and  agencies 
providing  services,  17754-17792 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  17705- 
17706 
Grants  and  cooperative  agreements;  availability,  etc.: 

Runaway  and  homeless  youth  program,  17706 
Meetings: 
President's  Committee  on  Mental  Retardation,  17706 


Coast  Guard 

RULES 

Vessel  documentation  and  measurement: 
Vessel  rebuild  standards,  17814-17816 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings,  Sunshine  Act,  17689 

K 
Customs  Service 

NOTICES 

Trade  name  recordation  applications: 
Mega  Toys.  17752 

Defense  Department 

See  Engineers  Corps 

Drug  Enforcement  Administration 

RULES 

Domestic  Chemical  Diversion  Control  Act  of  1993; 
implementation: 
List  1  chemicals;  manufacturers,  distributors,  importers, 
and  exporters;  registration;  correction.  17566 

Education  Department 

NOTICES 

Elementary'  and  secondary  education: 
Elementary  and  Secondary  Education  Act — 
Local  educational  agencies  receiving  funds:  compliance 
with  Head  Start  performance  standards,  17794- 
17796 
Grants  and  cooperative  agreements:  availability,  etc.. 
Special  education  and  rehabilitative  services — 

Rehabihtation  research  and  training  centers.  17818- 
17821 
Privacy  Act: 
Computer  matching  programs.  17690-17691 

Employment  and  Training  Administration 

PROPOSED  RULES 

Aliens: 
Labor  certification  proces?  for  permanent  employment. 
and  researchers  employed  by  colleges  and 
universities,  17610-17614 
NOTICES 

Job  Training  Partnership  Act: 
Pilots  and  demonstration  program.  17729-17732 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulaior>'  Commission 

Energy  Efficiency  and  Renewat)le  Energy  Office 

PROPOSED  RULES 

Consumer  products:  energy  conser\ation  program; 
Clothes  washers;  test  procedures,  etc  .  17589-17603 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 
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Engineers  Corps 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  propertv — 
Fort  Holabird.  Baltimore.  MD.  17690 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio.  17576-17577 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  btaies: 
California.  17675-17677 
Ohio,  17669-17675 
NOTICES 
Confidential  business  information  and  data  transfer.  17699- 

17700  "^ 

Right-to-know  laws  artd  pollution  prevention  requirements, 
■  Federal  compliance^  Federal  facility  workshops,  17700 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 

Data  receipt.  17700-17701 

Equal  Employment  Opportunity  Commission 

RULES 

Federal  Sector  Equal  Employment  Opportunity: 
Regulatory  time  limits  extension:  initial  appeals  filing, 
class  action  appeals,  attorney  fees  motions, 
prohibited  discrimination  initial  appeals,  etc.,  17576 

Export-import  Banic 

NOTICES 

Environmental  review  procedures  and  guideUnes;  effective 
date  extension,  17701 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  17701 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Mooney  Aircraft  Corp.,  17562-17564 
PROPOSED  RULES 
Class  E  airspace,  17606-17608 
Restricted  areas,  17608-17609 
NOTICES 

Exemption  petitions;  summary  and  disposition,  17748- 
17749 

Federal  Communications  Commission 

NOTICES 

Common  carrier  services: 

Telecommunications  services  between  United  States  and 
Cuba.  17702-17703 
Applications,  hearings,  determinations,  etc.: 

AJI  Broadcasting,  Inc.,  17701-17702 

College  of  Southern  Idaho,  17702 

Davel  Broadcasting  Group.  Inc.,  17702 

Federal  Energy  Regulatory  Coifimission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  17691-17692 

Electric  rate  and  corporate  regulation  filings: 
Energy  Source  Power  et  al..  17692-17694 


MidAmerica  Energy  Co.  et  al.,  17694-17696 
Hydroelectric  applications,  17696 
Meetings;  Sunshine  Act.  17697-17698 
Natural  gas  certificate  filings: 

Eastern  Shore  Natural  Gas  Co.  et  al.,  17698-17699 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp..  17692 

Northern  Natural  Gas  Co.,  17692 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Design  standards  for  highways — 
Geometric  design  of  highways  and  streets,  17566- 
17572 
NOTICES 

Environmental  statements;  notice  of  intent: 
Caddo  Parish,  LA,  17749 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system; 
Directors'  compensation  and  expenses,  17603-17606 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Long  Island  Railroad  et  al.,  17749-17750 

Yolo  Shortline  Railroad  et  al.,  17750 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  17703 

Formations,  acquisitions,  and  mergers,  17703-17704 
Formations,  acquisitions,  and  mergers;  correction,  17704 
Permissible  nonbanking  activities,  17704-17705 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  change — 
ADM  Animal  Health  4  Nutrition  Division,  17566 
Mallinckrodt  Veterinary  Operations,  Inc.,  17565-17566 
Human  drugs: 
Sodium  content  (OTC);  labeling  provisions,  17798-17806 

PROPOSED  RULES  , "^ -^ 

Human  drugs:  r  ^^ 

Orally  ingested  drug  products  containing  calcium, 
magnesium,  and  potassium  (OTC) — 
Labehng  provisions.  17807-17812 
NOTICES 
Dietary  Supplement  Health  and  Education  Act  of  1994; 

inapplicability  to  animal  products.  17706-17708 
Human  dn;gs: 
Orphan-drug  and  ,biological  products — 
Designations;  cumulative  Ust,  17708 
Meetings: 
Advisory  committees,  panels,  etc. 
Tentative  schedule.  17708-17710 

Health  and  Human  Services  Dep«Htment 

See  Children  and  FamiUes  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  F)j*4ncing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department  / 
See  National  Intitules  of  Health 
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NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Cans.  Joan,  R.N,,  17705 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
PROPOSED  RULES 
Medicare  and  Medicaid: 
Routine  extended  care  services  provided  in  swing-bed 
hospital;  new  payment  methodology.  17677-17682 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  17710-17711 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Community  development  block  grant  program — 
Indian  tribes  and  Alaska  Native  villages.  17715-17716 
Indian  tribes  and  Alaskan  native  villages  (FY  1993), 
17716-17718 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17728-17729 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  17711-17712 


Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 
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Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Bank  deposit  interest  paid  to  individual  who  is 

nonresident  alien  of  U.S.  and  resident  of  Canada; 

information  reporting  and  backup  witholding, 

17572-17575 
PROPOSED  RULES 
Income  taxes,  etc.: 
Tax  withholding  on  certain  U.S.  source  income  paid  to 

foreign  persons  and  related  collection,  refunds,  and 

credits,  etc.,  17614-17667 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Antidumping: 

Fresh  cut  flowers  from — 
Colombia,  17685-17688 
Antidumping  duty  orders  and  findings: 

Determinations  not  to  revoke,  17684-17685 

Justice  Department 

See  Antitrust  Division 
See  Drug  Enforcement  Administration 
See  Immigration  and  Naturahzation  Service 
RULES 

Organization,  functions,  and  authority  delegations: 
Civil  Aeronautics  Board  decisions,  recommendations  to 
President;  CFR  Part  removed.  17575-17576 


PROPOSED  RULES 

Persons  of  Japanese  ancestry;  redress  provisions.  17667- 
17669 

l.jibor  Depanment 

See  Employment  and  Training  Administration 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Veterans  £mplo>'ment  and  Training.  Office  of  Assistant 

Secretary 
NOTICES 
Meetings: 
Trade  Negotiations  and  Trade  Pohcy  Labor  Advisory 
Committee,  17729 

Labor  Statistics  Bureau 

NOTICES 
Meetings: 
Labor  Research  Advisory  Council,  17732 

Land  Ulanagement  Bureau 

NOTICES 
Meetings: 

Resource  advisory  councils — 
Dakotas  District,  17718 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  17718-17719 

iMine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Pace  Mining  &  Processing,  Inc.,  et  al.,  17732-17734 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  "partially 
exclusive: 
Computer  Sciences  Corp.,  17734 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  17712 
National  Eye  Institute,  17712-17713 
National  Heart,  Lung,  and  Blood  Institute,  17713 
National  Institute  of  Allergy  and  Infectious  Diseases. 

17714 
National  Institute  of  Environmental  Health  Sciences, 

17714 
National  Institute  of  Mental  Health,  17713 
National  Instituted  Aging,  17713-17715 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  17713 
National  Institute  on  Drug  Abuse,  17714 
Research  Grants  Division  special  emphasis  panels,  17715 


National  Oceanic  and  Atmospheric  AdminMraHon 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Summer  flounder,  17682-17683  X 

NOTICES  ' 

Coastal  zone  managiement  programs  and  estuarine 
sanctuaries:      ■ 
State  programs — 
Intent  to  evaluate  performance,  17688-17689 


/ 
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National  Park  Service 

NOTICES 

Native  American  human  remains  and  asscx:iated  funerary 
objects: 
Acadia  National  Park.  ME;  Femald  Point  site  inventory, 

17719-17720 
Grand  Portage  National  Monument,  MN:  inventory,  17720 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  17734- 
17735 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.;  correction,  17735 

Duke  Power  Co.  et  al.;  correction,  17735 

Houston  Lighting  &  Power  Co.  et  al.;  correction.  17735- 
17736 

Portland  General  Electric  Co.,  17736 

Public  Service  Electric  &  Gas  Co..  17737 

Ptiysiclan  Payment  Review  Commission 

NOTICES 

Meetings,  17737 

Put>lic  Healtti  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 
Meetings: 
Pipeline  Safety  Advisory  Committees.  17750-17751 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  17741-17745 
Municipal  Securities  Rulemaking  Board,  17745-17747 

Applications,  hearings,  determinations,  etc.: 
Baker,  Fentress  A  Co..  et  al..  17737-17741 
Rockwell  International  Corp.,  17741 
Titan  Corp  ,  17741 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  17747 

Social  Security  Administration 

PROPOSED  RULES 

Supplemental  security  income: 
^       Aged,  blind,  and  disabled — 

»  U.S.  residency,  definition;  birth,  baptismal  records  as 

V^  acceptable  evidence,  etc.,  17609-17610 

Surface  Transportation  Board 

RUI^S 

Discontinuance  of  Bus  transportation  in  one  State;  CFR  part 

removed,  17579 
PROPOSED  RULES 
Railroad  contracts: 

Specified  rail  services  provision  under  specified  rates 
and  conditions;  comment  due  date  extended,  17682 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc.: 

Wisconsin  4  Southern  Railroad  Co.,  17751 
Railroad  services  abandonment; 

Consolidated  Rail  Corp..  17751-17752 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nrwst  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  58 

[DA-g3-03] 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  United  States  Standards  for 
Grades  of  Nonfat  Dry  Milk  (Spray 
Process) 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
United  States  Standards  for  Grades  of 
Nonfat  Dry  Milk  (Spray  Process).  The 
revision  reduces  existing  bacterial 
standard  plate  count  maximums  and 
incorporates  a  coliform  requirement  to 
reflect  the  ability  of  the  U.S.  dairy 
industry  to  produce  high-quality  nonfat 
dry  milk.  The  reduction  in  the 
maximum  standard  plate  count  is  made 
possible  through  improved  raw  milk 
quality  and  enhanced  processing  and 
sanitation  techniques.  The  inclusion  of 
a  maximum  coliform  count  adds  to  the 
assurance  that  post-pasteurization 
contamination  has  not  occurred.  This 
revision  was  developed  in  cooperation 
with  the  American  Dairy  Products 
Institute  and  other  trade  associations. 
EFFECTIVE  DATE:  May  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden,  Dairy  Products 
Marketing  Specialist,  Dairy 
Standardization  Branch,  USDA/AMS/ 
Dairy  Division,  Room  2750-S.  P.O.  Box 
96456.  Washington.  DC  2009Q-6456. 
(202) 720-7473. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  has  been  reviewed  under  Executive 
Order  12778.  Civil  Justice  Reform.  This 
action  is  not  ii^ended  to  have 
retroactive  effect.  This  rule  does  not 
preempt  any  State  or  local  laws, 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  final  rule  also  has  been  reviewed 
in  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  se'q.  The 
Administrator.  Agricultural  Marketing 
Service,  has  determined  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  use  of 
the  standards  is  volimtary  and  the 
revisions  would  not  increase  costs  to 
those  utilizing  the  standards. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

To  provide  quality  grade  standards 
that  reflect  the  ability  of  the  U.S,  dair\- 
industry  to  produce  high-quality  nonfat 
dry  milk,  USDA  is  changing  the  U.S. 
Standards  for  Grades  of  Nonfat  Dry  Milk 
(Spray  Process)  as  follows: 

1.  Expand  the  U.S.  Grade  Standards  To 
Include  a  Maximum  Coliform  Count  in 
USDA-Graded  Product 

Coliform  bacteria,  abundantly  present 
in  the  environment,  are  destroyed  by 
pasteurization.  Post-pasteurization 
contamination  has  occurred  when 
coliform  bacteria  are  present  in  nonfat 
dry  milk.  The  addition  of  a  coliform 
requirement  into  the  U.S.  grade 
standard  increases  the  assurance  that 
USDA  graded  nonfat  dry  milk  is 
produced  and  packaged  in  a  sanitary 
manner. 

2.  Reduce  the  Standard  Plate  Count 
Requirements 

Enumeration  of  bacteria  by  the 
standard  plate  count  method  has  been  a 
criterium  used  in  the  determination  of 
U.S.  grade  for  many  years. 
Improvements  in  the  sanitary 
production  of  nonfat  dry  milk  have 
resulted  in  a  gradual  reduction  in  the 
number  of  bacteria  present  in  the 
product.  The  revision  reduces  the 
allowable  bacteria  from  50,000  to  40,000 
per  gram  for  U.S.  Extra  Grade  and  from 
100.000  to  75,000  per  gram  for  U.S. 
Standard  Grade.  These  changes 
accurately  reflect  the  ability  of  the  U.S 
dairy  industry  to  produce  high-quality 
nonfat  dry  milk  and  enhances  the  image 
of  U.S.  products  on  the  world  market. 


3.  Update  the  Terminology  and  Format 
of  the  Standards 

The  current  U.S.  Standards  for  Grades 
of  Nonfat  Dry  Milk  (Spray  Process)  were 
last  revised  in  1984.  Since  that  time, 
changes  in  terminology  and  formatting 
of  standards  have  taken  place.  The 
revision  updates  the  standards  to 
provide  consistency  among  the  various 
U.S.  grade  standards. 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.SC.  1621  et  seq.)  to  facilitate 
the  marketing  process.  Manufacturers  of 
dairj'  products  are  free  to  choose 
whether  or  not  to  use  these  grade 
standards.  USDA  grade  standards  for 
dairy  products  have  been  developed  to 
identif\-  the  degree  of  quality  in  tie 
various  products.  Quality  in  general 
refers  to  usefulness,  desirabihty,  and 
value  of  the  product — its  marketability 
as  a  commodity.  When  nonfat  dr\'  milk 
is  officially  graded,  the  USDA 
regulations  and  standards  governing  the 
grading  of  manufactured  or  processed 
dairy  products  are  used  These 
regulations  also  require  a  charge  for  the 
grading  service  provided  by  I  'SDA,  The 
Agency  believes  this  revision  accurately 
identifies  quality  characteristics  in 
nonfat  dry  milk. 

Corollar>'  changes  have  also  been 
made  for  the  General  Specifications  for 
Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service,  to 
conform  the  definition  of  nonfat  dry- 
milk  set  forth  therein  with  the  final 
revision  of  the  United  States  Standards 
for  Grades  of  Nonfat  Dr\'  Milk  {Spray 
Process). 

Public  Comments 

On  March  6.  1995,  the  Department 
published  a  proposed  rule  (60  FR 
12156)  to  revise  the  United  States 
Standards  for  Grades  of  Nonfat  Dry  Milk 
(Spray  Process).  The  public  comment 
period  closed  May  5,  1995.  One 
comment  was  received  from  a  dairy 
trade  association  representing  the  dry 
milk  industry.  That  comment  supported 
the  proposed  changes  to  the  standards. 

List  of  Subiects  in  7  CFR  Part  58 

Dain,'  product.";.  Food  grades  and 
standards.  Food  labeUng,  Reporting  and 
record  keeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  58  is  amended  as 
follows: 
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PART  58— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authorit>:  7  L'  S.C.  1621-1627 

2.  In  Subpart  B,  §  58.205  (a)  is  revised 
to  read  as  follows: 

§  58.205    MMning  of  words. 


(a)  iVon/af  dry- milk.  The  product 
obtained  by  the  removal  of  only  water 
from  pasteurized  skim  milk.  It  contains 
not  more  than  5  percent  by  weight  of 
moisture  and  not  more  than  1  ''.•  percent 
by  weight  of  milkfat  and  it  conforms  to 
the  applicable  provisions  of  21  CFR  131 
"Milk  and  Cream"  as  issued  by  the  Food 
and  Drug  Administration  Nonfat  dry 
milk  shall  not  contain  nor  be  derived 
from  drv  buttermilk,  dry  whey,  or 
products  other  than  skim  milk,  and 
shall  not  contain  any  added 
preservative,  neutralizing  agent,  or  other 
chemical 
*        *         •         •         * 

3.  Subpart  L — United  States  Standards 
for  Grades  of  Nonfat  Dry  Milk  (Spray 
Process)  is  revised  to  read  as  follows: 

Subpart  L — United  States  Standards  for 

I  of  Nonfat  Dry  Milk  (Spray  Process)' 

Deflnitioiu 

Sec. 

38.2525  Nonfat  dry  milk. 

U,S.  Grades 

58.2526  Nomenclature  of  US.  i^rades. 

58.2527  Basis  for  determination  of  U.S. 
grade 

5S.252B     Specifications  for  U.S.  grades. 
58.2529     U.S.  grade  not  assignable. 
58.2532    Test  methods. 

Explanatiaii  of  Terms 

58.2537  Explanation  of  terms. 

Supplement  to  U.S.  Stendsnls  for  Grades  of 
Nonfat  Dry  Milk  (Spray  Process):  U.S.  Heal 
Treatment  Qassification 

58.2538  Basis  for  obtaining  heat  treatment 
classification. 

58.2539  Nomenclature  of  U  S  Heat 
Treatment  Classification. 

58  2540     Basis  for  determination  of  US 
Heat  Treatment  Classification 

58.2541     Test  method;  whey  protein 
nitrogen 


Subpart  L— United  States  Standards 
for  Grades  of  Nonfat  Dry  Milk  (Spray 
Process)' 

Definitions 

§58.2525    Nonfat  dry  nnilk. 

(a)  "Nonfat  dry  milk"  is  the  product 
obtained  by  the  removal  of  only  water 
from  pasteurized  skim  milk.  It  contains 
not  more  than  5  percent  by  weight  of 
moisture  and  not  more  than  1  Vz  percent 
by  weight  of  milkfat  and  it  conforms  to 
the  applicable  provisions  of  21  CFR  part 
131   "Milk  and  Cream"  as  issued  by  the 
Food  and  Drug  Administration.  Nonfat 
dry  milk  covered  by  these  standards 
shall  not  contain  nor  be  derived  from 
dry  buttermilk,  dry  whey,  or  products 
other  than  skim  milk,  and  shall  not 
contain  any  added  preservative, 
neutralizing  agent,  or  other  chemical. 

U.S.  Grades 

§  58.2526    Nonwnclaturs  of  U.S.  grades. 

The  nomenclature  of  U.S.  grades  is  as 
follows: 

(a)  U.S.  Extra. 

(b)  U.S.  Standard. 

§  58.2527    Basis  for  determination  of  U.S. 
grade. 

(a)  The  U.S.  grade  of  nonfat  dry  milk 
is  determined  on  the  basis  of  flavor, 
physical  appearance,  bacterial  estimate 
on  the  basis  of  standard  plate  count, 
milkfat  content,  moisture  content, 
scorched  ptirticle  content,  solubility 
index,  and  titratable  acidity. 

(b)  The  final  U.S.  grade  shall  be 
established  on  the  basis  of  the  lowest 
rating  of  any  one  of  the  quality  factors. 

§58.2528    Spectflcatfons  for  U.S.  grades. 

(a)  U.S.  Extra  Grade.  U.S.  Extra  Grade 
nonfat  dry  milk  shall  conform  to  the 
following  requirements  (See  Tables  I,  II, 
and  III  of  this  section): 

(1)  Flavor.  Reconstituted  nonfat  dry 
milk  shall  possess  a  sweet,  pleasing,  and 
desirable  flavor,  but  may  possess  the 
following  flavors  to  a  slight  degree: 
Chalky,  cooked,  feed,  or  flat.  See  Table 

I  of  this  section. 

(2)  Physical  appearance.  Nonfat  dry 
milk  shall  possess  a  uniform  white  to 
light  cream  natural  color.  It  shall  be  free 
from  lumps,  except  those  that  readily 
break  up  with  slight  pressure,  and  be 
practically  free  from  visible  dark 
particles. 

The  reconstituted  product  shall  be 
free  from  graininess.  See  Table  n  of  this 
section. 


(3)  Bacterial  estimate.  Not  more  than 
40,000  per  gram  standard  plate  count. 
See  Table  III  of  this  section. 

(4)  Milkfat  content.  Not  more  than 
1.25  percent.  See  Table  III  of  this 
section. 

(5)  Moisture  content.  Not  more  than 
4.0  percent.  See  Table  III  of  this  section. 

(6)  Scorched  particle  content.  Not 
more  than  15.0  mg.  See  Table  III  of  this 
section. 

(7)  Solubility  index.  Not  more  than  1.2 
ml.,  except  that  product  classified  as 
U.S.  High-heat  may  have  not  more  than 
2.0  ml.  See  Table  III  of  this  section. 

(8)  Titratable  acidity.  Not  more  than 
0.15  percent  (lactic  acid).  See  Table  III 
of  this  section. 

(b)  U.S.  Standard  Grade.  U.S. 
Standard  Grade  nonfat  dry  milk  shall 
conform  to  the  following  requirements 
(See  Tables  I,  II,  and  III  of  this  section): 

(1)  Flavor.  Reconstituted  nonfat  dry 
milk  shall  possess  a  fairly  pleasing 
flavor,  but  may  possess  the  following 
flavors  to  a  slight  degree:  Bitter, 
oxidized,  scorched,  storage,  or  utensil; 
the  followring  to  a  definite  degree: 
Chalky,  cooked. ieed.  or  fiat.  See  Table 
I  of  this  section. 

(2)  Physical  appearance.  Nonfat  dry 
milk  may  possess  a  slight  unnatural 
color.  It  shall  be  free  from  lumps,  except 
those  that  break  readily  under  moderate 
pressure,  and  be  reasonably  free  from 
visible  dark  particles.  The  reconstituted 
product  shall  be  reasonably  free  fi-om 
graininess.  See  Table  II  of  this  section. 

(3)  Bacterial  estimate.  Not  more  than 
75,000  per  gram  standard  plate  count. 
See  Table  III  of  this  section. 

(4)  Milkfat  content.  Not  more  than 
1.50  percent.  See  Table  III  of  this 
section. 

(5)  Moisture  content.  Not  more  than 
5.0  percent.  See  Table  III  of  this  section. 

(6)  Scorched  particle  content.  Not 
more  than  22.5  mg.  See  Table  III  of  this 
section. 

(7)  Solubility  index.  Not  more  than  2.0 
ml.,  except  that  product  classified  as 
U.S.  High-heat  may  have  not  more  than 
2.5  ml.  See  Table  III  of  this  section- 

(8)  Titratable  acidity.  Not  more  than 
0.17  percent  (lactic  acid).  See  Table  lU 
of  this  section. 

Table  I.— Classification  of  Flavor 
With  Corresponding  U.S.  Grade 


Flavor  characteristics 


'  Compliance  wilh  these  standards  doeii  not 
excuse  failure  to  comply  with  !tie  provisions  of  the 
Federal  Food.  Drug,  and  Cosmestic  Act. 


f:ompliance  with  these  standards  does  not  excuse 
failure  to  romply  with  the  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 


Bitter  

Chalky  .. 
Cooked 

Feed 

Flat 

Oxidized 


U.S.  extra 
grade 


U.S. 

standard 

grade 
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Table  I.— Classification  of  Flavor 
With  Corresponding  U.S. 
Grade — Continued 


Flavor  characteristics 

U.S.  extra 
grade 

U.S. 

standard 

grade 

Scorched 

Storage  

Utensil 

— — 

S 
S 

S 

Definite. 


Not  permitted 


Slight 


Table  ll.— Classification  of 
iCAL  Appearance  With 
responding  U.S.  Grade 


Phys- 

COR- 


Physical  ap- 

U.S. extra 

U.S.  standard 

pearance 
characteristics 

grade 

grade 

Dry  Product: 

Lumpy 

Slight 

Moderate. 

Unnatural 

— 

Slight. 

color. 

Visible  dark 

Practkally 

Reasonably 

particles. 

free. 

free. 

Reconstituted 

Product 

Grainy  

"^ 

Reasonably 
free. 

- »  Not  permitted. 

TABLE  III.— Classification  Accord- 
ing TO  Laboratory  Analysis  With 
Corresponding  U.S.  Grade 


LatXKatory  tests 


Bacterial  estimate; 
Standard  plate 
count;  per  gram 
(max)  

MiHdat  content; 
percent  (max)  ... 

Moisture  content; 
percent  (max)   ... 

Scorched  partk:ie 
content;  mg 
(max)  

Solut)ility  index;  ml 

(max)  

U.S.  High-heat 
(max)  

Titratable  acidity 
(lactic  add);  per- 
cent (max)  


U.S.  extra 
grade 


40,000 
1.25 
4.0 

15.0 
1.2 
2.0 

0.15 


U.S. 

standard 

grade 


75,000 
1.50 
5.0 

22.5 

2.0 
2.5 

0.17 


§  58.2529    U.S.  grede  not  assignable. 

Nonfat  dry  milk  shall  not  be  assigned 
a  U.S.  grade  for  one  or  more  of  the 
following  reasons: 

(a)  The  nonfat  dry  milk  fails  to  meet 
or  exceed  the  requirements  for  U.S. 
Standard  Grade. 

(b)  The  nonfat  dry  milk  has  a  direct 
microscopic  clump  (DMC)  count 
exceeding  100  million  per  gram. 


(c)  The  nonfat  dry  milk  has  a  coliform 
count  exceeding  10  per  gram. 

(d)  The  nonfat  dry  milk  is  produced 
in  a  plant  that  is  rated  ineligible  for 
USDA  grading  service  or  is  not  USDA- 
approved. 

§56.2532    Test  mettiods. 

All  required  tests  shall  be  performed 
in  accordance  with  DA  Instruction  No. 
918-RL,  "Instruction  for  Resident 
Gradiiig  Quality  Control  Service 
Programs  and  Laboratory  Analysis," 
Dairy  Grading  Branch,  Dairy  Di\'ision, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20090-6456;  the  latest  revision  of 
"Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists";  or  the  latest  edition  of 
"Standard  Methods  for  the  Examination 
of  Dairy  Products",  available  from  the 
American  Public  Health  Association, 
1015  Fifteenth  Street,  N'W..  Washington, 
DC  20005. 

Explanation  of  Terms 

§  58.2537    Explanation  of  terms. 

(a)  With  respect  to  flavor: 

(1)  Slight.  Detected  only  upon  critical 
examination. 

(2)  Definite.  Not  intense  but 
detectable. 

(3)  Bitter.  Distasteful,  similar  to  the 
taste  of  quinine. 

(4)  Chalky.  A  tactual  type  of  flavor 
lacking  in  characteristic  milk  flavor. 

(5)  Cooked.  Similar  to  a  custard  flavor 
and  imparts  a  smooth  aftertaste. 

(6)  Feed.  Feed  flavors  (such  as  alfalfa, 
sweet  clover,  silage,  or  similar  feed)  in 
milk  carried  through  into  the  nonfat  dry 
milk. 

(7)  Flat.  Insipid,  practically  devoid  of 
any  characteristic  reconstituted  nonfat 
dry  milk  flavor. 

(8)  Oxidized.  A  flavor  resembling 
cardboard  and  sometimes  referred  to  as 
"cappy"  or  "tallowy". 

(9)  Scorched.  A  more  intensified 
flavor  than  "cooked"  and  imparts  a 
burnt  aftertaste. 

(10)  Storage.  Lacking  in  freshness  and 
imparting  a  "stale"  aftertaste. 

(11)  Utensil.  A  flavor  that  is 
suggestive  of  improper  or  inadequate 
washing  and  sanitation  of  milking 
machines,  utensils,  or  manufacturing 
equipment. 

(b)  With  respect  to  physical 
appearance: 

(1)  Practically  free.  Present  only  upon 
very  critical  examination. 

(2)  Reasonably  free.  Present  only 
upon  critical  examination. 

(3)  Slight  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
readilv. 


(4)  Moderate  pressure.  Only  sufficient 
pressiue  to  disintegrate  the  lumps 
easily. 

(5)  Grainy.  Minute  particles  of 
undissolved  powder  appearing  in  a  thin 
film  on  the  surface  of  a  glass  or  tumbler. 

(6)  Liunpy.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(7)  Natiuxil  color.  A  color  that  is  white 
to  light  cream. 

-  (8)  Unnatural  color.  A  color  that  is 
more  intense  than  light  cream  and  is 
brownish,  dull,  or  grey-like. 

(9)  Visible  dark  particles.  The 
presence  of  scorched  or  discolored 
specks. 

Supplement  to  U.S.  Standards  for 
Grades  of  Nonfat  Dry  Milk  (Spray 
Process):  U.S.  Heat  Treatment 
Claasificatioii 

§58.2538    Basis  for  oMUnmgheet 
treatment  ciassificstton. 

Heat  treatment  classification  is  not  a 
U.S.  grade  requirement  except  in  cases 
when  the  higher  solubility  index 
specified  for  U.S.  High-heat  product  is 
permitted.  In  all  other  instances, 
product  submitted  for  USDA  gradmg 
may  be  analyzed  for  heat  treatment 
classification  upon  request  and  the 
results  showh  on  the  grading  certificate. 
Heat  treatment  classification  will  be 
made  available  only  upon  a  product 
graded  by  USDA. 

§58.2339    Nomenclature  of  U.S.  Heat 
Treatment  Classification. 

The  nomenclature  of  U.S.  Heat 
Treatment  Classification  is  as  follows: 

(a)  U.S.  High-heat. 

(b)  U.S.  Medium-heat. 

(c)  U.S.  Low-heat. 

§58.2540    Basis  for  detemiination  of  U.S. 
Heat  Treatment  Classification. 

The  whey  protein  nitrogen  test  shall 
be  used  in  determining  the  heat 
treatment  classification  as  fpllows: 

(a)  U.S.  High 'heat.  The  finished 
product  shall  not  exceed  V50  mg. 
undenatured  whey  protein  nitrogen  per 
gram  of  nonfat  dr>'  milk.  - 

(b)  U.S.  Medium-heaf*The  finished 
product  shall  exceed  1 .50  mg. 
undenatured  whey  protein  nitrogen  per 
grafi  of  nonfat  dr\'  milk  and  shall  be 
Ies9i4han  6.00  mg.  undenatured  whey 
protein  nitrogen  per  gram  of  nonfat  dr\' 
milk. 

(c)  U.S^3W-heat.  The  finished 
product  smll  be  not  less  than  6.00  mg. 
undenatured  whey  protein  nitrogen  per 
gram  of  nonfat  dr\'  milk. 

§  58.2541    Test  nr>ethod;  whey  protein 
nitrogen. 

The  whey  protein  nitrogen  test  shall 
be  performed  in  accordance  wilh  D.A 
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instruction  91&-RL.  "Instruction  for 
Resident  Grading  Quality  Control 
Service  Programs  and  Laborator> 
Analysis."  Dairy  Grading  Branch.  Dairy 
Division.  Agricultural  Marketing 
Service,  I"  S  Department  of  Agriculture, 
Washington,  DC,  20090-6456,  or  the 
latest  edition  of  "Standard  Methods  for 
the  Examination  of  Dairy  Products ", 
available  from  the  American  Public 
Health  Association,  1015  Fifteenth 
Street  N\V  .  Washington.  DC  20005 

Dated:  April  16.  1996. 
Lon  Halamiya. 

Administrator 

!FR  Doc  9t>-982.1  Filed  4-19-96;  845  am] 

■ILUNO  COM  MIO-M-^ 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Doek»t  No.  95-063-2] 

Imported  Fire  Ant  Quarantined  Areas 

agency:  .\nimal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  Hnal 
rule,  with  one  change,  an  interim  rule 
that  amended  the  imported  fire  ant 
regulations  bv  designating  all  or 
portions  of  th*'  following  as  quarantined 
areas;  The  entire  State  i)f  Mississippi. 
Mecklenburg  County  in  North  Carolina, 
Bradley.  Hamilton.  McMiiin.  and  Wayne 
Counties  m  Tennessee,  and  Brooks. 
Cameron.  Delta.  Dimmit.  Duval.  )ack. 
Kenedy.  Kinney,  I-amar.  Mason. 
McCulloch.  Montague.  San  Saba.  Webb. 
Young,  and  Zavala  Counties  in  Texas 
As  amended  by  this  document,  the  nile 
expands  the  quarantined  areas  and 
imposes  certain  restrictions  on  the 
interstate  movement  of  quarantined 
articles  from  those  areas  This  action  is 
necessary  to  prevent  the  artificial  spread 
of  the  imported  fire  ant  to  noninfested 
areas  of  the  United  States. 
EFFECTIVE  DATE:  April  22.  1^6 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Michael  B  Stefan.  Operations  Officer. 
Domestic  ami  Emergency  Operations. 
PPQ.  APHIS  4700  River  Road  Unit  134. 
Riverdale.  MD  20737-1236.  (301)  734- 
7338.  or  e-niaii 
mstefan«Saphis  usda.gov 
SUPPl-EMENTARY  INFORMATION:  ^ 

Background 

The  imported  fire  ant  reijuUliuns 
(contained  in  -  CFR  ,101  HI  through 
301  Hl-10,  and  referred  to  bflow  ,is  the 
regulations!  quarantine  inlesteii  States 
or  infested  areas  within  States  and 


impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles- 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  fire  ant. 
Imported  fire  ants,  Solenopsis  in\icta 
Buren  and  Solenopsis  richteh  Forel.  are 
aggressive,  stinging  insects  that,  in  large 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans.  The 
imported  fire  ant  feeds  on  crops  and 
builds  large,  hard  mounds  that  damage 
farm  and  field  machinery.  The  imported 
fire  ant  is  not  native  to  the  United 
States.  The  regulations  prevent  the 
imported  fire  ant  from  spreading 
throughout  its  ecological  range  within 
this  country. 

The  regulations  in  §  301.81-3  provide 
that  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHISl  will  list  as  a  quarantined  area 
each  State,  or  each  porti(m  of  a  State, 
that  is  infested  with  imported  fire  ants. 
The  Administrator  wall  designate  less 
than  an  entire  State  only  under  the 
following  conditions:  (1)  The  State  has 
adopted  and  is  enforcing  restrictions  on 
the  intrastate  movement  of  the  regulated 
articles  listed  in  ^301.81-2  that  are 
equivalent  to  the  interstate  movement 
restrictions  imposed  by  the  regulations; 
and  (2)  designating  less  than  the  entire 
State  will  prevent  the  spread  of  the 
imported  fire  ant.  The  Administrator 
may  include  uninfested  acreage  within 
a  quarantined  area  due  to  its  proximity 
to  an  infestation  or  its  inseparabifity 
from  the  infested  locality  for  quarantine 
purposes. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
CK;tober  11.  1995  (60  FR  52831-52833, 
Docket  No  95-063-1).  we  amended  the 
imported  fire  ant  regulations  by 
designating  all  or  portions  of  the 
following  as  quarantined  areas:  The 
entire  State  of  Mississippi:  Mecklenburg 
County  in  North  Carolina.  Bradley. 
Hamihon,  McMinn.  and  Wayne 
Counties  in  Tennessee;  and  Brooks, 
Cameron,  Delta,  Dimmit,  Duval,  Jack, 
Kenedv.  Kinney,  Lamar,  Mason. 
McCullf)ch,  Montague,  San  Saba,  Webb, 
Young,  and  Zavala  Counties  in  Texas. 
This  action  expanded  the  quarantined 
areas  and  imposed  certain  restrictions 
on  the  interstate  movement  of 
quarantined  articles  from  those  areas. 
This  action  was  necessary  because 
recent  surveys  conducted  by  APHIS  and 
State  and  county  agencies  revealed  that 
the  importf^d  fire  ant  had  spread  to  these 
areas. 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending 
December  11.  1995   We  received  1 
comment  bv  that  date  The  comment 
was  from  a  State  Department  of 
Agriculture. 


The  commenter  stated  that  our 
description  of  the  new  quarantined  area 
in  Wayne  County.  Tennessee,  was  not 
clear  and  could  be  misread  to  describe 
a  smaller  portion  of  the  county  than 
what  the  commenter  believed  we 
intended.  We  agree  with  the  commenter 
and  are,  therefore,  amending  the  interim 
rule  by  revising  the  description  of  the 
quarantined  area  in  Wayne  County. 
Tennessee,  to  make  it  clear  that  it 
includes  that  portion  of  the  county 
south  of  Highway  64  and  that  portion  of 
the  county  west  of  Longitude  87*  55'. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778.  the 
National  Environmental  Policy  Act.  and 
the  Paperwork  Reduction  Art. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Effective  Date 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
we  find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
interim  rule  adopted  as  final  by  this  rule 
was  effective  on  October  11,  1995.  This 
rule  revises  the  description  of  the 
quarantined  area  in  the  interim  rule 
Immediate  action  is  necessary  in  order 
to  prevent  the  artificial  spread  of 
imported  fire  ant  to  noninfested  areas  of 
the  United  States.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register 

List  of  Subfects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

AuUioritv:  7  U.S.C  150bb,  ISOdd,  150ee. 
150ff.  161. 162.  and  164-167;  7  CFR  2.22. 
2.80.  and  371  2(c). 


Federal  Register  /  Vol.  61.  No.  78  /  Monday,  April  22,  1996  /  Rules  and  Regulations         17551 


2.  In  §  301.81-3.  paragraph  (e).  the  list 
of  quarantined  areas  is  amended  by 
revising  the  entry  for  Wayne  County, 
Tennessee,  to  read  as  follows: 


1301.81-3    Quarantined 


(e)*  * 


TENNESSEE 

•        •        •        •        • 

Wayne  County.  That  portion  of  the 
county  lying  south  of  U.S.  Highway  64 
and  also  that  portion  of  the  county  lying 
west  of  Longitude  87°  55'. 

***** 

Done  in  Washington.  DC,  this  15th  day  of 
April  1996. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  96-9833  Filed  4-19-96;  8:45  am] 

BIUMQ  COOE  3410-34-P 


Agricultural  Martceting  Service 

7  CFR  Parts  911  and  915 
[Doclcet  No.  FV95-911-2IFR] 

Limes  and  Avocados  Grown  in  Rorida; 
Suspension  of  Certain  Volume 
Regulations  and  Reporting 
Requirements 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments;  suspension. 

summary:  This  rule  suspends 
indefinitely  certain  volume  regulation 
provisions  of  the  marketing  order 
covering  limes  grown  in  Florida.  This 
rule  indefinitely  suspends  the  {wck-out 
reporting  requirements  for  the 
marketing  orders  covering  limes  and 
avocados  grown  in  Florida.  The 
marketing  orders  regulate  the  handling 
of  limes  and  avocados  grown  in  Florida 
and  are  administered  by  the  Florida 
Lime  Administrative  Committee  and  the 
Avocado  Administrative  Committee, 
respectively.  These  provisions  are  not 
needed  due  to  reduced  Florida  lime  and 
avocado  production.  This  rule  will  also 
reduce  handler  reporting  burdens  for 
both  marketing  orders. 
DATES:  Effective  April  1. 1996. 
Comments  which  are  received  prior  to 
May  22, 1996,  will  be  considered  prior 
to  issuance  of  any  final  action. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  P.O.  Box  96456.  room  2523-S. 
Washington.  DC  20090-6456.  Three 


copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  shoiUd 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle  and  Caroline  C. 
Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  room  2522-S.  Washington. 
DC  20090-6456;  telephone:  202-720- 
5127;  or  Aleck  J.  Jonas.  Southeast 
Marketing  Field  Office,  USDA/ AMS. 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPt.EMENTARY  INFORMATION:  This 
action  is  issued  under  the  provisions  of 
section  8c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hejeinafler 
referred  to  as  the  Act;  and  of  Marketing 
Agreements  eind  Marketing  Orders  No. 
911  (7  CFR  part  911)  and  No.  915  (7  CFR 
part  915)  regulating  the  handling  of 
limes  grown  in  Florida  and  avocados 
grown  in  South  Florida,  respectively. 
These  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Dep)artment  of  Agriculture 
(Department)  is  issuing  this  action  in 
conformance  with  Executive  Order 
12866. 

This  action  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
will  be  applicable  for  the  entire  1996 
fiscal  year  which  began  April  1, 1996, 
and  will  continue  until  amended, 
suspended,  or  terminated.  This  action 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A]  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  davs  after  the 
date  of  the  entrv  of  the  ruUng. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biutiened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  10  Florida  lime 
handlere  subject  to  regulation  under  the 
marketing  order  covering  limes  growrn 
in  Florida,  and  about  30  lime  producers 
in  Florida.  Also,  there  are 
approximately  35  handlers  of  avocados 
and  approximately  95  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Florida  Lime  Administrative 
Committee  (FLAC)  met  on  December  13. 

1995.  and  unanimously  recommended  a 
two  year  suspension  of  their  lime 
volume  regulations  and  pack-out 
requirements.  However,  the  Department 
is  revising  the  FLAC  recommendation 
by  suspending  both  of  these 
requirements  indefinitely.  The 
Department  has  determined  that  since 
volume  regulations  have  not  been 
implemented  for  at  least  the  past  five 
years  and  lime  production  has  been 
reduced  to  low  levels  these  regulations 
should  be  suspended  indefinitely.  The 
Department  does  not  anticipate  that 
such  regulations  will  be  needed  in  the 
near  future. 

Also,  the  Avocado  Administrative 
Committee  (AAC)  met  on  January  10. 

1996.  and  recommended  indefinite 
suspension  of  their  pack-out  reporting 
requirements. 

The  suspension  of  §§911.53-59  and 
911.111  of  the  lime  marketing  order 
volume  regulations  and  pack-out 
reporting  requirements  was  published 
in  the  Federal  Register  (59  FR  1 3429. 
March  22.  1994)  and  is  currently  in 
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effect  ihmugh  March  31,  1996  The 
suspension  o!>915  150  paragraph  (d)  of 
the  avcK^ado  marketing  order  pack-out 
reporting  requirements  was  published 
in  the  Federal  Register  (59  FR  30866. 
lune  16.  1994)  and  is  currt-ntiv  in  effect 
through  March  31.  1996  This  rule 
suspends  these  r»?gulations  indefinitely 

Sections  91 1  53-59  (7  CFR  91 1  53-59) 
of  the  lime  marketing  order  cover 
volume  regulatinns  and  were  used  by 
FLAC  to  (  oUet  t  and  m.uiitam 
information  from  handlers,  so  that  it 
could  ret.ommend  to  the  Department 
that  lime  volume  rt^ulations  be  issued, 
when  and  if  needed   VIJKC  tieterminetJ 
that  volume  n^ulations  will  not  be 
needed  in  the  near  future,  and  thus  such 
information  will  not  [n-  needed.  Iwtcause 
of  reduced  production  due  to  hurricane 
damage  in  1992 

Concerning  pack-out  reporting 
requirements.  Inith  FLAC.  and  AAC 
recommended  suspension  of  their  pack- 
out  reporting  requirements  Station 
911  111  (7  CFR  911  111)  and  <(  915  150 
(7  CFR  915  150)  contain  provisions 
requiring  Florida  handlers  to  file  certain 
reports  with  either  the  FLACi  or  the  AAQl 
concerning  their  Flonda  limj^nd 
avocado  shipments,  respectively  This 
action  continues  the  suspeQ^jion  of  these 
provisions  since  information  cJiUected 
under  these  provisions  is  not  needed 
because  lime  and  avocado  pro<iuction  is 
so  low.  These  provisions  would  require 
handlers  to  furnish  information  on  types 
and  number  of  ctintainers  of  limes  and 
avocados  they  pack  each  day  Sufficient 
information  from  other  sources  is 
available  to  meet  committee  needs 
during  future  seasons.  Information 
needed  for  committee  operations, 
marketing  policies,  and  compliance  is 
available  from  inspection  certificates 
collected  on  a  daily  basis  by  committee 
staff.  These  resourt;es  are  used  to  collect 
such  information   Low  lime  and 
avocado  production  has  also  resulted  m 
a  substantial  reduction  of  the  both 
committees  staff  and  reduction  of 
assessment  income.  Thus,  the 
continuation  of  the  suspension  will 
reduce  administrative  costs  and  work 
load 

These  continued  suspensions  are  a 
result  of  damage  to  the  lime  and 
avocado  grcves  caused  by  Hurricane 
."Vndrew  in  August  1992   For  limes. 
Hurricane  Andrew  reduced  production 
acreage  from  approximately  6.500  acres 
to  approximately  1.500  acres  with  many 
non-producing  trees  in  the  remaining 
acreage  Production  m  the  1991-92 
season  was  1.682.677  bushels  In  the 
1992-93  season,  production  prior  to  the 
hurhcane  was  1,146,000  bushels  After 
the  hurricane,  in  the  1993-94  season, 
production  fell  to  228,455  bushels  and 


in  the  1994-95  season,  it  was  283.977 
bushels.  This  was  well  below  the  levels 
reached  prior  to  the  hurricane. 

For  avocados.  Hurricane  Andrew 
reduced  production  acreage  from 
approximately  9.000  acres  to  less  than 
6,000  acres  with  many  non-producing 
trees  in  the  remaining  acreage. 
Production  in  the  1991-92  season  was 
1.1 10.105  bushels  In  the  1992-93 
season,  production  fell  to  283.000 
b>;.>hels  and  in  the  1993-94  season  it 
was  174.712  bushels.  Although  the 
1994-95  season  recovered  to  778.951 
bushels,  it  is  well  below  the  levels 
reached  prior  to  the  hurricane. 

Therehire.  this  action  reflects  the 
committees'  and  the  Department's 
appraisal  of  the  need  to  suspend  certain 
volume  regulations  and  pack-out 
reporting  requirements  under  the 
orders,  as  specified.  This  rule 
indefinitely  suspends  certain  reporting 
requirements  for  Florida  limes  and 
avocadus.  and  lessens  the  overall 
reporting  and  recordkeeping  burden 
under  the  orders.  The  Department's 
view  is  that  this  suspension  will  have  a 
beneficial  impact  on  Florida  lime  and 
avoc;ado  producers  and  handlers,  since 
it  lessens  the  reporting  burden  on 
handlers  and  will  reduce  the 
c  (jmmittees"  expenses  incurred  under 
the  orders. 

Based  on  the  above,  the  Administrator 
of  the  .^MS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  use.  Chapter  35  and  have  been 
assigned  OMB  Numbers  0581-0091  and 
0581-0078  for  limes  and  avocados 
respectively. 

This  action  indefinitely  suspends  the 
annual  reporting  burden  currently 
estimated  at  210.4  hours  for  all 
regulated  Florida  lime  handlers  to:  (1) 
■\pply  for  a  prorate  base  and  allotment: 
(2)  report  daily  the  percentages,  by  size 
category,  of  the  limes  packed  by  them: 
and  (3)  report  daily  the  number  of 
containers  of  limes  sold  and  delivered 
by  them  within  the  State  of  Florida. 

This  action  also  indefinitely  suspends 
the  annual  reporting  burden  currently 
estimated  at  130  hours  for  all  regulated 
Florida  avocado  handlers  who  file  such 
reports.  Specifically,  this  would  apply 
to  handlers  who  file:  (1)  The  Avocado 
Handler  Daily  Size  Report  Form;  and  (2) 
the  Avocado  Handlers  Weekly  Report 
Form. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 


committees,  and  other  information,  it  is 
found  that  the  provisions  detailed 
below,  at  this  time,  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 
It  is  also  found  and  determined,  upon 
good  cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  action  into  effect,  and 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relieves  restrictions  by 
suspending  certain  volume  regulation 
and  pack-out  reporting  requirements 
under  the  orders  for  fresh  Florida  limes 
and  avocados;  (2)  Florida  lime  and 
avocado  handlers  are  aware  of  this 
suspension  which  was  recommended  by 
the  committees  at  public  meetings,  and 
they  will  need  no  additional  time  to 
comply:  (3)  Florida  fresh  lime 
shipments  are  currently  in  progress,  and 
they  are  expected  to  continue 
throughout  the  year:  (4)  such 
requirements  need  to  be  suspended 
promptly  for  both  limes  and  avocados, 
so  they  are  of  maximum  benefit  to 
handlers;  and  (5)  this  rule  provides  a  30- 
day  comment  period,  and  any 
comments  received  will  be  considered 
prior  to  any  finalization  of  this  intern 
final  action. 

List  of  Subjects 

7  CFR  part  911 

Limes.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  911  and  915  are 
amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  parts  911  and  915  continues  to  read 
as  follows: 

Antkorily:  7  U.S.C.  601-674. 

PART  911-{SUSPENDED  IN  PART] 

2.  In  part  911,  §§911.53  through 
911.59,  and  §911.111  are  suspended, 
indefinitely. 

PART  915— {SUSPENDED  IN  PART] 

3.  In  §  915.150.  paragraph  (d)  is 
suspended,  indefinitely. 

Dated:  April  16,  1996. 
MichMl  V.  Dunn. 
Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 
(PR  Doc.  96-9825  Filed  4-19-96;  8:45  am] 
MLUNQ  COM  3410-OI-P 
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7  CFR  Part  927 

[Docket  No.  AO-«»-A-6;  FV-02-065] 

Winter  Paars  Grown  In  Oregon, 
Washington,  and  California;  Order 
Amending  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
marketing  agreement  and  order  for 
winter  pears  grown  in  Oregon, 
Washington,  and  California.  The 
amendments  were  recommended  by  the 
Winter  Pear  Control  Committee  (WPCC), 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  were  favored  by  winter  jjear 
producers  in  a  referendum  held  from 
November  1  through  November  30, 
1995.  The  amendments  will:  Redefine 
"ship  or  handle"  to  include  shipments 
of  winter  pears  within  the  production 
area;  update  the  definition  of  "export 
market"  to  recognize  that  there  are  now 
50  states  in  the  United  States;  authorize 
the  WPCC  to  accept  voluntary 
contributions  and  how  such  funds  may 
be  used;  and  revise  the  authority  for 
exempting  certain  shipments  from 
regulation.  These  amendments  are 
designed  to  improve  the  administration, 
operation  and  function  of  the  winter 
pear  marketing  agreement  and  order 
program. 

EFFECTIVE  DATE:  May  22.  1996. 
f6r  FURTHER  INFORMATKM  CONTACT: 
Britthany  E.  Beadle,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456,  Room  2522-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
5127;  or  Teresa  L.  Hutchinson, 
Marketing  Specialist,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland. 
Oregon  97204-2807,  telephone:  (503) 
326-2724. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  16,  1992, 
and  published  in  the  November  20, 
1992,  issue  of  the  Federal  Register  (57 
FR  54728).  Reconmiended  Decision  and 
Opportunity  to  File  Written  Exceptions 
issued  on  March  15,  1995.  and 
published  in  the  Federal  Register  on 
March  21,  1995,  (60  FR  14914). 
Secretary's  Decision  and  Referendum 
Order  issued  on  June  22.  1995.  and 
published  in  the  Federal  Register  on 
June  29,  1995,  (60  FR  3376). 


This  administrative  action  is  governed 
by  the  provisions  of  section  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (Act),  as 
amended  (7  U.S.C.  601  et  seq.)  provides 
that  administrative  proceedings  must  be 
exhausted  before  pairties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  the  order  or  to  be 
exempted  therefrom.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jiuisdiction  in  equity  to 
review  the  Secretary's  ruUng  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Preliminary  Statement 

This  final  rule  was  formulated  on  the 
record  of  a  public  hearing  held  in 
Portland,  Oregon,  on  December  2, 1992, 
to  consider  the  proposed  amendment  of 
Marketing  Agreement  and  Order  No. 
927,  regulating  the  handling  of  winter 
pears  grown  in  Oregon,  Washington, 
and  California,  hereinafter  referred  to 
collectively  as  the  "order."  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Act  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900).  The  Notice  of  Hearing 
contained  several  amendment  proposals 
submitted  by  the  "WPCC  established 
under  the  order  to  assist  in.  local 
administration  of  the  marketing  order. 

This  final  rule:  (1)  Redefines  "ship  or 
handle"  to  include  shipments  of  winter 
pears  within  the  production  area;  (2) 
updates  the  definition  of  "export 
market"  to  recognize  that  there  are  now 
50  states  in  the  United  States;  (3) 
authorizes  the  WPCC  to  accept 
voluntary  contributions  and  specifies 
how  such  funds  may  be  used;  and  (4) 


revises  the  authority  for  exempting 
certain  shipments  from  regulation. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricult\iral  Marketing  Service  (AMS) 
on  March  21, 1995.  filed  with  the 
Hearing  Clerk,  Department  of 
Agriculture,  a  Recommended  [Decision 
and  Opportunity  to  File  Written 
Exceptions  thereto  by  April  20, 1995. 
None  were  filed. 

A  Secretary's  Decision  and 
Referendimi  Order  was  issued  on  Jime 
22, 1995.  directing  that  a  referendum  be 
conducted  diuing  the  period  November 
1  through  November  30. 1995.  among 
winter  pear  producers  to  determine 
whether  they  favored  the  prop>osed 
amendments  to  the  order.  In  that 
referendum .  producers  voted  in  favor  of 
all  four  of  the  amendment  proposals 
hsted  on  the  referendum  ballot.  All  of 
the  proposed  amendments  were  favored 
by  more  then  the  requisite  two-thirds  of 
the  producers  voting  in  the  referendum 
by  number  and  volume. 

The  amended  marketing  agreement 
was  subsequently  mailed  to  all  winter 
pear  handlers  throughout  the 
production  ar^  for  their  approval.  The 
marketing  agreement  was  signed  by 
handlers  of  more  than  50  percent  of  the 
volume  of  winter  pears  handled  by  all 
handlers  during  the  representative 
period  of  July  1,  1994,  through  June  30, 
1995. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regidator>'  Flexibifity  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
the  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (SB A)  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
under  this  order,  are  defined  as  those 
with  annual  receipts  of  less  than  $5 
milUon. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  and  rules  issued 
thereunder  are  unique  in  that  they  are 
brought  about-through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  the  RFA  and  the 
Act  have  small  entity  orientation  and 
compatibility.  Interested  persons  were 
invited  to  present  evidence  at  the 
hearing  on  the  probable  impact  that  the 
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proposed  amendments  to  the  order 
would  have  on  small  businesses 

During  the  1995-96  crop  year, 
approximately  90  handlers  were 
regulaed  under  Marketing  Order  No. 
927.  In  addition,  there  are  about  1.980 
growers  of  winter  pears  in  the  regulated 
area.  The  .\cA  provides  for  the 
application  of  uniform  rules  on 
regulated  handlers  Since  handlers 
covered  under  the  winter  pear 
marketing  order  are  predominantly 
small  businesses,  the  order  itself  is 
tailored  to  the  size  and  nature  of  these 
small  businesses.  Marketing  orders,  and 
amendments  thereto,  are  unique  in  that 
they  are  normally  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  the 
RtW  and  the  .-Kct  are  compatible  with 
respect  to  small  entities 

.Ml  of  the  order  amendments  are 
designed  to  enhance  the  administration 
and  functioning  of  the  marketing 
agreement  and  order  to  the  benefit  of  the 
industry  The  benefits  are  expei:ted  to 
outweigh  any  costs  associated  with  the 
amendments  .Accordingly,  it  is 
determined  that  the  amendments  to  the 
order  will  not  have  a  significant 
economic  impact  on  growers  or 
handlers 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U  S  C.  Chapter  35). 
the  reporting  and  recordkeeping 
requirements  that  may  result  from  the 
amendments  will  tw  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  approval 

List  of  Subjects  in  7  CFR  Part  929 

Marketing  agreements.  F'ears. 
Reporting  and  recordkeeping 
requirements. 

Order  Amending  the  Order  for  Winter 
Pears  Grown  in  Orejjon.  Washington, 
and  California 

Findings  and  Detemunations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementar\ 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed  except  insofar  as  such 
findings  and  determinapons  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Fmdm^^•i  and  Detcrnuniitinns  Upon 
the  Basis  at  the  Heannn  Hftord 
Pursuant  to  the  provisions  of  the 
.Agricultural  Marketing  Agreement  Act 
nf  1917.  as  ametuied  (7  U  S  C  601  ef 
sef7  ).  and  the  .tpphcable  rules  of 
prai  tice  and  pnic»'dure  effective 
tht-reunder  (7  CFR  part  900).  a  publu 


hearing  was  held  upon  the  proposed 
amendments  to  Marketing  Agreement 
and  Order  No  927  (7  CFR  part  927). 
covering  winter  pears  grown  in  Oregon. 
Washington,  and  California. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that; 

tl )  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
further  amended,  and  all  of  the  terms 
and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
further  amended,  regulates  the  handling 
of  winter  pears  grown  in  the  production 
area  in  the  same  manner  as.  and  is 
applicable  only  to  persons  in  the 
respective  classes  of  conunercial  and 
industrial  activity  specified  in  the 
marketing  agreement  and  order  upon 
which  hearings  have  been  held; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
further  amended,  is  limited  in 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
further  amended,  prescribes,  insofar  as 
practicable,  such  different  terms 
applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  differences  in  the 
production  and  marketing  of  winter 
pears  grown  in  production  area;  and 

(5)  All  handling  of  winter  pears  grown 
in  the  production  area  is  in  the  current 
of  interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  Handlers  (excluding  cooperative 
associatiins  of  growers  who  are  not 
engaged  in  processing,  distribution,  or 
shipping  of  winter  pears  covered  by  the 
said  order,  as  hereby  amended)  who 
during  the  period  of  July  1.  1994, 
through  June  30,  1995,  handled  50 
percent  or  more  of  the  volume  of  such 
winter  pears  covered  by  the  said  order, 
as  amended  and  hereby  further 
amended  have  signed  a  marketing 
agreement;  and 

(2)  The  issuance  of  this  amendatory 
order,  amending  the  aforesaid  order,  is 
favored  or  approved  by  at  least  two- 
thirds  of  the  producers  who  participated 
in  a  referendum  and  represented  at  least 
two-thirds  of  the  volume  of  such 

(  ommoditv  in  the  referendum,  all  such 


producers  during  the  period  June  1, 

1994,  through  June  30,  1995  (which  has 
been  deemed  to  be  a  representative 
period),  having  been  engaged  within  the 
production  area  in  the  production  of 
winter  pears  for  fresh  market. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  efTective  date  hereof,  all 
handling  of  winter  pears  grown  in 
Oregon,  Washington,  and  California 
shall  be  in  conformity  to,  and  in 
compliance  with,  the  terms  and 
conditions  of  the  said  order  as  hereby 
amended  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
Secretary's  Decision  issued  on  June  22, 

1995,  and  published  in  the  Federal 
Register  on  June  29,  1995,  shall  be  and 
are  the  terms  and  provisions  of  this 
order  amending  the  order  and  are  set 
forth  in  full  herein. 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CALIFORNIA 

1 .  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  927.8  is  revised  to  read  as 
follows: 

f  927.8    Ship  or  handle. 

Ship  or  handle  means  to  sell,  deliver, 
consign  or  transport  j)ears,  within  the 
production  area  or  between  the 
production  area  and  any  point  outside 
thereof:  Provided,  That  the  term 
"handle"  shall  not  include  the 
transportation  of  winter  pear  shipments 
within  the  production  area  from  the 
orchard  where  grown  to  a  packing 
facility  located  within  the  production 
area  for  preparation  for  market. 

3.  Section  927.10  is  revised  to  read  as 
follows: 


§927.10    Production  I 

Production  area  means  and  includes 
the  States  of  Oregon.  Washington,  and 
CaUfomia. 

4.  Section  927.12  is  revised  to  read  as 
follows: 

1927.12    Export  martot 

Export  market  means  any  destination 
which  is  not  within  the  50  states,  or  the 
District  of  Columbia,  of  the  United 
States 

5.  In  §927.41,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  927.41    Assessments. 

(a)  Assessments  will  be  levied  only 
upon  handlers  who  first  handle  pears. 
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Each  handler  shall  pay  assessments  on 
all  pears  handled  by  such  handler  as  the 
pro  rata  share  of  the  expenses  which  the 
Secretary  fmds  are  reasonable  and  likely 
to  be  incurred  by  the  Control  Committee 
during  a  fiscal  period.  The  payment  of 
assessments  for  the  maintenance  and 
functioning  of  the  Control  Committee 
may  be  required  under  this  part 
throughout  the  period  such  assessments 
are  payable  irrespective  of  whether 
particular  provisions  thereof  are 
suspended  or  become  inoperative. 
***** 

6.  Section  927.45  is  added  to  read  as 
follows: 

{927.45    Contributions. 

The  Control  Committee  may  accept 
voluntary  contributions  but  these  shall 
only  be  used  to  pay  expenses  incurred 
pursuant  to  section  927.47. 
Furthermore,  such  contributions  shall 
be  free  from  any  encumbrances  by  the 
donor  and  the  Control  Committee  shall 
retain  complete  control  of  their  use. 

7.  Section  927.47  is  revised  to  read  as 
follows: 

i  927.47    Research  and  development 

The  Control  Committee,  with  the 
approval  of  the  Secretary,  may  establish 
or  provide  for  the  establishment  of 
prtiduction  research,  or  marketing 
research  and  development  projects 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
consumption  of  pears.  Such  projects 
may  provide  for  any  form  of  marketing 
promotion,  including  paid  advertising. 
The  expense  of  such  projects  shall  be 
paid  from  funds  collected  pursuant  to 
§§927.41  and  927.45.  Expenditures  for 
a  particular  variety  of  pears  shall 
approximate  the  amount  of  assessments 
and  voluntary  contributions  collected 
for  that  variety  of  pears. 

8.  hi  §  927.52.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

S  927.52    Prsrequisltes  to  Control 
Committee  recommendations. 

•  *       ,  *        •        * 

(b)*  *  • 

(1)  The  basis  of  one  vote  for  each 
25,000  boxes  (except  2,500  boxes  for 
Forelle  and  Seckel  varieties)  of  the 
average  quantity  of  such  variety 
produced  in  the  particular  district  and 
shipped  therefrom  during  the 
immediately  preceding  three  fiscal 
periods;  or 

•  *        •        •        • 

9.  In  §  927.65,  paragraph  (b)  is  revised 
to  read  as  follows: 

§927.65    Exemption  from  regulation. 

***** 

(b)  The  Control  Conunittee  may 
prescribe  rules  and  regulations,  to 


become  effective  upon  the  approval  of 
the  Secretary,  whereby  quantities  of 
pears  or  types  of  pear  shipments  may  be 
exempted  from  any  or  all  provisions  of 
this  subpart. 
***** 

Dated:  April  16,  1996. 
Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 
|FR  Doc.  96-9828  Filed  4-19-96;  8:45  am] 
BILUNQ  COOe  3410-02-P 


7  CFR  Part  932 

[Docket  No.  FV96-932-1FIR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Olives 
Grown  in  California 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting 
without  change,  the  provisions  of  an 
interim  final  rule,  that  authorized 
expenses  and  established  an  assessment 
rate  for  the  California  Olive  Committee 
(Committee)  under  Marketing  Order  No. 
932  for  the  1996  fiscal  year.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  the 
California  Olives.  Authorization  of  this 
budget  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  &t>m  assessments  on  handlers. 
EFFECTIVE  DATE:  Effective  beginning 
January  1,  1996,  through  December  31, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  2202  Monterey 
Street,  suite  102B,  Fresno,  California 
93721,  telephone  209-487-5901;  or 
Tershirra  T.  Yeager.  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  PO  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456;  telephone 
202-720-5127. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  148  and  Marketing 
Order  No.  932  (7  CFR  part  932),  as 
amended,  regulating  the  handling  of 
olives  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 


The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  olives 
grown  in  California  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives  during 
the  1996  fiscal  year,  beginning  January 
1, 1996,  through  December  31,  1996. 
This  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  jietition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary  s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Piffsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rale  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disnroportionately  burdened. 
Marke^ng  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  arc 
unique  in  that  they  are  brought  about 
through  group  action  of  essentiall> 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  5  handlers  of  olives  grown 
in  California  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,350  producers  of  olives 
in  the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (1j  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  ser\  ice  firms  are  defined  as 
those  whose  annual  receipts  are  less 
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than  $5,000,000  None  of  the  oUve 
handlers  may  be  classified  as  small 
entities,  while  the  ma)ority  of  olive 
producers  may  be  classified  as  small 
entities 

The  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  olives 
handled  during  the  appropriate  crop 
year,  which  for  this  season  is  August  1. 
1995.  through  July  31.  1996.  The  budget 
of  expenses  for  the  1996  fiscal  year  was 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
approval.  The  Committee  consists  of 
handlers  and  producers.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  was 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rale  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  actual  receipts 
of  olives  by  handlers  during  the  crop 
year.  Because  that  rate  is  applied  to 
actual  receipts,  it  must  be  established  at 
a  rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses. 

■The  recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
Committee  after  the  crop  year  begins 
and  before  the  fiscal  year  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  the  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  December  14. 
1995.  and  recommended  1996 
marketing  order  expenditures  of 
$2,600,785  for  its  budget.  This  is 
$280,865  less  in  expenses  than  the 
previous  year  The  major  budget 
categories  for  the  1996  fiscal  year 
include  administration  ($388,350). 
research  ($213,000),  and  market 
development  ($1,999,435). 

The  Committee  also  recommended  an 
assessment  rate  of  $28.26  per  ton 
covering  olives  from  the  appropriate 
crop  year.  This  is  $1.78  less  than  last 
year's  assessment  rate  of  $30  04.  The 
assessment  rate,  when  applied  to  actual 
handler  receipts  of  62,182  tons  from  the 
1995  olive  crop  year,  would  yield 
$1,757,726  in  assessment  income.  This 
along  with  approximately  $829,000 
from  the  Committee's  authorized 
reser\es  will  be  adequate  to  cover 
estimated  expenses.  Reserve  funds 
forwarded  from  the  1995  fiscal  year  are 
estimated  at  $210,000  which  is  within 


the  maximum  permitted  by  the  order  of 
one  fiscal  year's  expenses. 

An  interim  final  rule  was  issued  on 
February  12,  1996.  and  published  in  the 
Federal  Register  (61  FR  6306;  February 

20.  1996).  That  rule  provided  a  30-day 
comment  period  which  ended  March 

21.  1996.  No  comments-^ere  received. 
While  this  action  will  iiQpose  some 

additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  OQtt  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
materia!  presented,  inc^ding  the 
Committee's  reconunendation.  and 
other  available  information,  it  is  found 
that  this  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  (2)  the  1996  fiscal  year  began  on 
January  1,  1996.  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  olives  handled  during  the 
fiscal  year:  (3)  handlers  are  aware  of  this 
rule  which  was  recommended  by  the 
Committee  at  a  public  meeting:  and  (4) 
an  interim  final  rule  was  published  in 
the  Federal  Register  providing  a  30-day 
comment  period,  and  no  comments 
were  received. 

List  of  Subfects  in  7  CFR  Part  932 

Marketing  agreements.  Olives. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  932  are  amended 

as  follows; 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  932  which  was 
published  at  61  FR  6306  on  February  20, 
1996.  is  adopted  as  a  final  rule  without 
change. 

Dated;  April  16. 1996. 
Eric  M.  Fonnui, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc  96-9827  Filed  4-19-96;  8:45  am] 
MLUNQ  CODE  S410-02-P 


7  CFR  Part  982 

[Dociwt  Na  AO-205-A7;  FVO4-082-1FR] 

Hazslnuts  Grown  in  Oregon  and 
Waahington;  Ordar  Furtttar  Amending 
Marketing  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTXM:  Final  rule. 

SUMMARY:  This  final  rule  further  amends 
the  marketing  agreement  and  order  for 
hazelnuts  grown  in  Oregon  and 
Washington  (order).  The  amendments 
change  order  provisions  regarding: 
Volume  control:  nomination  and 
membership  of  the  Hazelnut  Marketing 
Board  (Board);  fiscal  operations:  and  the 
administration  and  operation  of  the 
program.  These  changes  were  favored  by 
hazelnut  producers  in  a  mail 
referendum  held  from  November  27 
through  December  15, 1995.  The 
amendments  will  improve  the 
administration,  operation,  and 
functioning  of  the  marketing  order 
program  by  bringing  the  program  more 
in  line  with  current  industry  operating 
practices. 

EFFECTIVE  DATE:  April  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  USDA, 
1220  SW  Third  Avenue,  room  369, 
Portland,  OR  97204:  telephone  503- 
326-2724,  FAX  503-326-7440:  or  Tom 
Tichenor.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  room 
2523-S,  PO  Box  96456,  Washington.  DC 
20090-6456:  telephone  202-720-6862; 
FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  February  24,  1994, 
and  published  in  the  Federal  Register 
on  February  28.  1994  (59  FR  9425). 
Recommended  Decision  and 
Opportujiity  to  File  Written  Exceptions 
issued  on  May  24, 1995,  and  published 
in  the  Federal  Register  on  June  7.  1995 
(60  FR  30170).  Secretary's  Decision  and 
Referendum  Order  issued  October  23, 
1995.  and  published  in  the  Federal 
Register  on  October  31,  1995  (60  FR 
55333). 

Preliminary  Statement 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  title  5  of  the  United  States  Code, 
and  is  therefore  excluded  from  the 
requirements  of  Executive  Order  1 2866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
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Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

The  final  rule  was  formulated  on  the 
record  of  a  public  hearing  held  in 
Newberg.  Oregon,  on  March  8.  1994.  to 
consider  the  proposed  amendment  of 
the  Marketing  Agreement  and  Order  No. 
982,  regulating  the  handling  of 
hazelnuts  grown  in  Oregon  and 
Washington,  hereinafter  referred  to 
collectively  as  the  "order."  Notice  of  the 
hearing  was  published  in  the  February 
28,  1994,  issue  of  the  Federal  Register 
(59  FR  9425) 

The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900).  The  Notice  of  Hearing 
contained  several  amendment  proposals 
submitted  by  the  Hazelnut  Marketing 
Board  (Board),  established  under  the 
order  to  assist  in  local  administrsttion  of 
theprogram. 

The  proposals  pertained  to;  (1) 
Changing  the  name  of  the  commodity 
covered  under  the  order  from  "filberts" 
to  "hazelnuts";  (2)  for  the  purposes  of 
inshell  volume  regulation,  allowing  the 
Board,  with  USDA  approval,  to  make 
changes  in  the  domestic  market 
distribution  area  and  providing  the 
Board  with  the  flexibility  to  recommend 
appropriate  hazelnut  releases  for  use 
until  new  crop  hazelnuts  are  avedlable 
for  marketing;  (3)  increasing  Board 
members'  terms  of  office  to  two  years 
and  limiting  the  number  of  consecutive 


terms  a  member  may  serve  bom  six 
terms  to  three;  (4)  changing  voting 
procedures  for  nominating  members  to 
the  Board,  including  changes  to  criteria 
used  for  nominating  handler  members 
and  for  weighing  handlers'  votes  when 
electing  nominees:  (5)  removing  the 
"verbatim"  reporting  requirement  on 
Board  marketing  policy  meetings,  and 
allowing  Board  telephone  votes  to 
remain  unconfirmed  until  the  next 
public  Board  meeting:  (6)  allowing  the 
Board,  with  USDA  approval,  to  establish 
different  identification  standards  for 
inspected  and  certified  hazelnuts:  (7) 
changing  procedures  for  establishing 
bonding  requirements  for  deferred 
restricted  obligations  and  allowing  the 
Board  to  use  defaulted  bond  payments 
to  purchase  excess  restricted  credits 
from  handlers;  (8)  clarifying  that  mail 
order  sales  outside  the  production  area 
are  not  exempt  from  order  requirements; 
and  (9)  allowing  the  Board  to  accept 
advance  assessment  payments,  provide 
discounts  for  such  payments,  borrow 
money,  and  accept  voluntary 
contribuuons. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Acting  Assistant  Secretary. 
Marketing  and  Regulatory  Programs,  on 
October  23.  1995,  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture,  a 
Secretary's  Decision  and  Referendum 
Order,  directing  that  a  referendum  be 
conducted  during  the  period  November 
27  through  December  15, 1995,  among 
producers  of  Oregon  and  Washington 
hazelnuts  to  determine  whether  they 
favored  the  proposed  amendments  to 
the  order.  In  the  referendum,  all 
amendment  proposals  were  favored  by 
more  than  two-thirds  of  the  producers 
voting  in  the  referendum.  Accordingly, 
all  proposed  amendments  are  included 
in  this  order  further  amending  the  order. 

The  amended  marketing  agreement 
was  subsequently  mailed  to  all  hazelnut 
handlers  in  the  production  area  for  their 
approval.  The  marketing  agreement  was 
signed  by  hazelnut  handlers 
representing  more  than  50  percent  of  the 
volume  of  hazelnuts  handled  by  all 
handlers  during  the  representative 
period  of  July  1, 1994,  to  June  30, 1995. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
the  Agriculture  Marketing  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  agricultural  service  firms,  which 
include  handlers  regulated  under  this 
order,  have  been  defined  by  the  Small 
Business  Administration  (SB A)  (13  CFR 


121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  and  rules  issued 
thereunder  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf  Thus,  both  the  RFA  and  the 
Act  have  small  entity  orientation  and 
compatibility.  Interested  persons  were 
invited  to  present  evidence  at  the 
hearing  on  the  probable  impact  that  the 
proposed  amendments  to  the  order 
would  have  on  small  businesses 

There  are  approximately  25  handlers 
regulated  under  Marketing  Order  No. 
982.  In  addition,  there  are 
approximately  1 .000  producers  of 
hazelnuts  in  the  production  area  The 
Act  requires  the  application  of  uniform 
rules  on  regulated  handlers.  Since 
handlers  covered  under  the  hazelnut 
marketing  order  are  predominantly 
small  businesses,  the  order  itself  is 
tailored  to  the  size  and  nature  of  these 
small  businesses.  Marketing  orders  and 
amendments  thereto  are  unique  in  that 
they  are  normally  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  the 
RFA  and  the  Act  are  compatible  with 
respect  to  small  entities. 

For  discussion  of  the  anticipated 
imf>act  on  small  businesses,  the 
amendments  have  been  grouped  into 
program  categories.  Amendments 
concerning  the  order's  marketing  and 
volume  control  programs  will:  Change 
the  name  of  the  commodity  to 
"hazelnuts"  (§  982.4  and  every  other 
place  it  appears  m  p>art  982):  estabUsh 
the  trade  den^and  area  as  the  continental 
United  States  and  allow  the  Board  to 
make  changes  in  the  inshell  trade 
acquisition  area,  with  approval  of  the 
Secretary  (§  982.16);  provide  the  Board 
the  flexibihty  to  release  up  to  15  percent 
of  the  average  three  year  inshell  trade 
acquisitions  for  desirable  carryout 
(§  982.40);  correct  the  current  language 
that  determines  handler  credit  for 
ungraded  hazelnuts  (§  982.51);  estabUsh 
the  bonding  rate  for  deferred  restricted 
obligations  at  the  estimated  value  of 
restricted  credits  for  the  ciurent 
marketing  year  and  allow  the  Board  to 
use  defaulted  bond  payments  to 
purchase  excess  restricted  credits 
(§  982.54):  and  clarify  that  mail  order 
sales  outside  the  production  area  are  not 
exempt  from  order  requirements 
(§982.57).  These  amendments  are 
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designed  to  assist  the  Board  in  its 
domestic  and  export  marketing  efforts. 
The  amendments  allow  the  Board  to 
make  program  and  management 
decisions  that  are  more  consistent  with 
changing  market  conditions  and  to 
better  respond  to  changing  marketing 
needs.  Because  the  Board  acts  in  the 
best  interests  of  the  industry,  increased 
Board  decision-making  flexibility 
should  benefit  the  industry  and,  thus, 
small  businesses  in  the  industry. 

Regarding  nomination  and  Board 
membership,  the  amendments  will: 
Change  from  one  to  two  years  the  length 
of  Board  member  and  alternate  member 
terms  of  office  (§  982.33):  limit  the 
number  of  consecutive  terms  members 
and  alternate  members  may  hold  to 
three  2-year  terms  (§982.33);  and  make 
conforming  changes  and  a  correction  in 
the  qualifications  for  nominating 
members  {§§  982.30  and  982.32).  The 
amendments  are  designed  to  ease  the 
burden  of  conducting  nomination 
meetings  every  year  and  enhance  the 
Board's  efficiency.  The  amendments  are 
adnilnistrative  in  nature  and  will  not 
impose  additional  costs  on  small 
businesses. 

CXher  amendments  to  the  order's 
administrative  procedures  and 
operations  will:  Allow  Board  telephone 
votes  to  remain  unconfirmed  in  writing 
until  the  next  public  Board  meeting 
(§982.37);  remove  the  "verbatim" 
reporting  requirement  on  Board 
marketing  policy  meetings  (§982.39); 
aUow  the  Boaid  to  accept  advance 
assessment  payments  and  provide 
discounts  for  such  payments  (§982.61); 
and  allow  the  Board  to  accept  voluntary 
contributions  (new  §982.63).  These 
amendments  are  intended  to  improve 
the  operations  of  the  Board.  lessen  the 
administrative  burden  on  Board 
members  and  staff,  and  improve 
management  of  the  order's  financial 
resources.  As  such,  the  changes  will 
have  negligible,  if  any,  economic  impact 
on  small  entities. 

Finally,  one  amendment  provides  the 
Board  with  the  authority  to  establish 
more  up-to-date  identification  standards 
(§  982.46),  which  will  make  order 
identification  and  certification 
provisions  consistent  with  current 
industry  practices  and  provide  handlers 
more  flexibility  in  meeting 
identification  requirements. 

All  of  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  order  to  the  benefit  of 
the  industry.  Accordingly,  it  is 
determined  that  the  revisions  of  the 
order  will  not  have  a  significant 
economic  impact  on  handlers  or 
producers. 


In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35),  any 
reporting  and  recordkeeping 
requirements  that  may  result  from  these 
amendments  will  be  submitted  to  OMB 
for  approval. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
Agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

Order  Further  Amending  the  Order 
Regulating  the  Handling  of  Hazelnuts 
Grown  in  Oregon  and  Washington 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order:  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  fif firmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 
Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  amendments 
to  Marketing  Agreement  and  Order  No. 
982  (7  CFR  part  982),  regulating  the 
handling  of  hazelnuts  grown  in  Oregon 
and  Washington. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  agreement  and 
order,  as  amended,  and  hereby  further 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  p>olic>'  of  the  Act; 

(2)  The  marketing  agreement  and 
order,  as  amended,  as  hereby  further 
amended,  regulates  the  handling  of 
hazelnuts  grown  in  the  production  area 
in  the  same  maimer  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  a  hearing  has 
been  held; 

(3)  The  marketing  agreement  and 
order,  as  amended,  as  hereby  further 
amended,  is  limited  in  application  to 
the  smallest  regional  production  area 
which  is  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  several  orders 


applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  Act; 
and 

(4)  All  handling  of  hazelnuts  grown  in 
the  production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs  or  affects 
such  commerce. 

(b)  Additional  findings.  It  is  necessary 
and  in  the  public  interest  to  make  these 
order  amendments  effective  upon 
publication. 

A  later  effective  date  would 
imnecessarily  delay  the  implementation 
of  the  order  amendments  and  the 
improvement  in  operation  of  the 
marketing  order  program.  The  Board, 
producers,  and  handlers  need  as  much 
time  as  possible  to  make  plans  to 
implement  the  amended  order  and 
discuss  any  needed  changes  to  the 
regulations  and  Board  operating 
procedures.  Also,  the  order  amendments 
include  a  change  in  the  term  of  office  for 
Board  members  and  alternates  and  a 
change  in  the  voting  procedures  for 
nominations.  The  industry  will  soon 
begin  conducting  nominations  for  a 
term  of  office  begiiuiing  July  1 ,  1996, 
and  these  new  procedures  need  to  be  in 
effect  before  nominations  begin. 

In  view  of  the  foregoing,  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  making  these  order 
amendments  effective  upon  publication, 
and  that  it  would  be  contrary  to  the 
public  interest  to  delay  the  effective 
date  of  these  order  amendments  for  30 
days  after  publication  in  the  Federal 
Register  (Sec.  553(d),  Administrative 
Procedure  Act;  5  U.S.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  Handlers  (excluding  cooperative 
associations  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  hazelnuts  covered  by  the  said 
order,  as  amended,  as  hereby  further 
amended)  who,  during  the  period  July  1, 
1994,  through  June  30, 1995,  handled  50 
percent  or  more  of  the  voliune  of  such 
hazelnuts  covered  by  the  said  order,  as 
amended,  as  hereby  further  amended, 
have  signed  an  amended  marketing 
agreement;  and 

(2)  The  issuance  of  this  amendatory 
order,  further  amending  the  aforesaid 
order,  is  favored  or  approved  by  at  least 
two-thirds  of  the  producers  who 
participated  in  a  referendum  on  the 
question  of  its  approval  and  who, 
during  the  period  July  1, 1994,  through 
Jime  30, 1995  (which  has  been  deemed 
to  be  a  representative  period),  have  been 
engaged  within  the  Oregon  and 
Washington  production  area  in  the 
production  of  such  hazelnuts  for  fi«sh 
market. 


1 

; 
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Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  all 
handling  of  hazelnuts  grown  in  Oregon 
and  Washington,  shall  be  in  conformity 
to,  and  in  compUance  with,  the  terms 
and  conditions  of  the  said  order  as 
hereby  further  amended  as  follows: 

The  provisions  of  the  proposed 
marketing  order  amendments  further 
amending  the  order  contained  in  the 
Secretary's  Decision  issued  on  October 
23, 1995,  and  pubhshed  in  the  Federal 
Register  on  October  31,  1995  (60  FR 
55333),  shall  be  and  are  the  terms  and 
provisions  of  this  order  further 
amending  the  order,  and  are  set  forth  in 
full  herein. 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  part  982  the  heading  is  revised 
and  all  references  to  "filbert",  "filberts", 
"filbert/hazelnut",  "filberts/hazelnuts" 
are  revised  to  read  as  "hazelnut", 
"hazelnuts",  "hazelnut",  and 
hazelnuts",  respectively. 

3.  Section  982.4  is  revised  to  read  as 
follows: 

S  982.4    Hazelnuts. 

Hazelnuts  means  hazelnuts  or  filberts 
produced  in  the  States  of  Oregon  and 
Washington  from  trees  of  the  genus 
Corylus. 

4.  Section  982.16  is  revised  to  read  as 
follows: 

1982.16    Inshell  trade  acquisitions. 

Inshell  trade  acquisitions  means  the 
quantity  of  inshell  hazelnuts  acquired 
by  the  trade  from  all  handlers  during  a 
marketing  year  for  distribution  in  the 
continental  United  States  and  such 
other  distribution  areas  as  may  be 
recommended  by  the  Board  and 
established  by  the  Secretary. 

5.  Section  982.30  is  amended  by 
revising  paragraphs  (a),  introductory 
text,  (b)(1),  (b)(2),  and  (b)(3)  to  read  as 
follows: 

§  982.30    Establishment  and  memtiershlp. 

(a)  There  is  hereby  established  a 
Hazelnut  Marketing  Board  consisting  of 
10  members,  each  of  whom  shall  have 
an  alternate  member,  to  administer  the 
terms  and  provisions  of  this  part.  Each 
member  and  alternate  shall  meet  the 
same  eligibihty  qualifications.  The  10 
member  positions  shall  be  allocated  as 
follows: 

(b)*   *  * 

(1)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  largest 


volume  of  hazelnuts  during  the  two 
marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made; 

(2)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  second 
largest  volume  of  hazelnuts  during  the 
two  marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made; 

(3)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  third 
largest  volume  of  hazelnuts  during  the 
two  marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made; 

*         *         •         •         * 

6.  In  §982.32.  paragraphs  (a),  (b).  (c) 
and  (0  are  revised  to  read  as  follows: 

§  982.32    Initial  members  and  nomination 
of  successor  members. 

(a)  Members  and  alternate  members  of 
the  Board  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  continue  to  serve  on  the 
Board  until  their  resf)ective  successors 
have  been  selected. 

fb)  Nominations  for  successor  handler 
members  and  alternate  members 
specified  in  §982. 30(b)  (iKthrough  (3) 
shall  be  made  by  the  largret,  second 
largest,  and  third  largest  handler 
determined  according  to  the  tonnage  of 
certified  merchantable  hazelnuts  and, 
when  shelled  hazelnut  grade  and  size 
regulations  are  in  effect,  the  inshell 
equivalent  of  certified  shelled  h2izelnuts 
(computed  to  the  nearest  whole  ton) 
recorded  by  the  Board  as  handled  by 
each  such  handler  during  the  two 
marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made. 

(c)  Nominations  for  successor  handler 
member  and  alternate  handler  member 
positions  specified  in  §982. 30(b)(4) 
shall  be  made  by  the  handlers  in  that 
category  by  mail  ballot.  All  votes  cast 
shall  be  weighted  according  to  the 
toimage  of  certified  merchantable 
hazelnuts  and,  when  shelled  hazelnut 
grade  and  size  regulations  are  in  effect, 
the  inshell  equivalent  of  certified 
shelled  hazelnuts  (computed  to  the 
nearest  whole  ton)  recorded  by  the 
Board  as  handled  by  each  handler 
during  the  two  marketing  years 
preceding  the  marketing  year  in  which 
nominations  are  made.  If  less  than  one 
ton  is  recorded  for  any  such  handler,  the 
vote  shall  be  weighted  as  one  ton. 
Voting  will  be  by  position,  and  each 
eligible  handler  can  vote  for  a  member 
and  an  alternate  member.  The  person 
receiving  the  highest  number  of 
weighted  votes  for  each  position  shall 


be  the  nominee  for  that  respective 
position. 

*  •        *         ft        • 

(f)  Nominations  received  in  the 
foregoing  manner  by  the  Board  for  all 
handler  and  grower  member  and 
alternate  member  positions  shall  bf 
certified  and  sent  to  the  Secretar\  at 
least  60  days  prior  to  the  begiiming  of 
each  two-year  term  of  office,  together 
vrith  all  necessary  data  and  other 
information  deemed  by  the  Board  to  be 
pertinent  or  requested  by  the  Secretar>\ 
If  nominations  are  not  made  within  the 
time  and  manner  specified  in  this 
subpart,  the  Secretary  may,  without 
regard  to  nominations,  select  the  Board 
members  and  alternates  on  the  basis  of 
the  representation  provided  for  in  this 
subpart. 

7.  In  §  982.33.  paragraph  (b)  is  revised 
to  read  as  follows: 

S  982.33    Selection  and  term  of  office. 

***** 

(b)  Term  of  office.  The  term  of  office 
of  Board  members  and  their  alternates 
shall  be  for  two  years  beginning  on  luly 
1  and  ending  on  lune  30.  but  they  shal' 
serve  until  their  respective  successors 
are  selected  and  have  qualified: 
Provided,  That  beginning  with  the 
1996-97  marketing  year,  no  member 
shall  ser\'e  more  than  three  consecutive 
two-year  terms  as  member  and  no 
alternate  member  shall  serve  more  than 
three  consecutive  two-year  term.s  as 
alternate  unless  specifically  exempted 
by  the  Secretary  Nomination  elections 
for  all  Board  grower  and  handler 
member  and  alternate  positions  shall  be 
held  every  two  years. 

*  *        ft        *        * 

8.  In  §982.37.  paragraph  (b)  is  revised 
to  read  as  follows; 

§982.37    Procedure. 

*  *         *         «         * 

(b)  The  Board  may  vote  by  mail, 
telephone,  telegraph,  or  other  means  of 
communication:  Pwxided.  That  any 
votes  (except  mail  votes)  so  cast  shall  be 
confirmed  at  the  next  regularly 
scheduled  meeting.  When  any 
profKJsition  is  submitted  for  voting  by 
any  such  method,  its  adoption  shall 
require  10  concurring  votes 
***** 

9.  In  §982.39.  paragraph  (i)  is  reused 
to  read  as  follows 

§982.39    Duties. 

***** 

(i)  To  furnish  to  the  Secretar>  a  report 
of  the  proceedings  of  each  meeting  of 
the  Board  held  for  the  purpose  of 
making  marketing  policy 
recommendations. 
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$962.40    [AmwHtod] 

10.  In  §982.40.  paragraph  (c)(2) 
introductory  text  is  amended  by 
removing  the  word  "shall"  in  the  third 
sentence  and  adding  in  its  place  the 
word  "may". 

11.  Section  982.46  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$982.46    Inspection  and  c«rttflcation. 

«        •        «        *         • 

(b)  All  hazelnuts  so  inspected  and 
certified  shall  be  identified  as 
prescribed  by  the  Board.  Such 
identification  shall  be  affixed  to  the 
hazelnut  containers  by  the  handler 
under  direction  and  supervision  of  the 
Board  or  the  Federal-State  Inspection 
Service,  and  shall  not  be  removed  or 
altered  by  any  person  except  as  directed 
by  the  Board 
•        •      '  •        •         • 

$962.51     [Amandcd] 

12.  In  §982.51,  paragraph  (a)  is 
amended  by  removing  the  word 
"percent"  at  the  end  of  the  first 
sentence. 

13.  Section  982.52  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$982.52    Disposition  of  rsstricted 
hazelnuts. 

«         *         *        *        * 

(b)  Export.  Sales  of  certified 
merchantable  restricted  hazelnuts  for 
shipment  to  destinations  outside  the 
continental  United  States  and  such 
other  distribution  areas  as  may  be 
recommended  by  the  Board  and 
established  by  the  Secretary  shall  be 
made  only  by  the  Board.  Any  handler 
desiring  to  export  any  part  or  all  of  that 
handler's  certified  merchantable 
restricted  hazelnuts  shall  deliver  to  the 
Board  the  certified  merchantable 
restricted  hazelnuts  to  be  exported,  but 
the  Board  shall  be  obligated  to  sell  in 
export  only  such  quantities  for  which  it 
may  be  able  to  find  satisfactory  export 
outlets. 'Any  hazelnuts  so  delivered  for 
export  which  the  Board  is  unable  to 
export  shall  be  returned  to  the  handler 
delivering  them  Sales  for  export  shall 
be  made  bv  the  Board  only  on  execution 
of  an  agrtiement  to  prevent  exportation 
mto  the  area  designated  in  §  982.16.  A 
handler  may  be  permitted  to  act  as  an 
agent  of  the  Board,  upon  such  terms  and 
conditions  as  the  Board  may  specif)',  in 
negotiating  export  sales,  and  when  so 
acting  shall  be  entitled  to  receive  a 
selling  commission  as  authorized  by  the 
Board  The  proceeds  of  all  export  sales, 
after  deducting  all  expenses  actually 
and  necessarily  incurrnd.  shall  he  paid 
to  the  handler  whose  certified 


merchantable  restricted  hazelnuts  are  so 
sold  by  the  Board. 

»         «         •         »         * 

14.  Section  982.54  is  amended  by 
revising  paragraphs  (b),  (c).  (d).  (e)  and 
(f)  to  read  as  follows: 

$  982.54    DafenTMnt  of  restricted 
obligation. 

***** 

(b)  Bonding  requirement.  Such  bond 
or  bonds  shall,  at  all  times  during  their 
effective  period,  be  in  such  amounts 
that  the  aggregate  thereof  shall  be  no 
less  than  the  total  bonding  value  of  the 
handler's  deferred  restricted  obligation. 
The  bonding  value  shall  be  the  deferred 
restricted  obligation  poundage 
multiplied  by  the  applicable  bonding 
rate.  The  cost  of  such  bond  or  bonds 
shall  be  borne  by  the  handler  filing 
same. 

(c)  Bonding  rate.  Said  bonding  rate 
shall  be  an  amount  per  pound  as 
established  by  the  Board.  Such  bonding 
rate  shall  be  based  on  the  estimated 
value  of  restricted  credits  for  the  current 
marketing  year.  Until  bonding  rates  for 
a  marketing  year  are  fixed,  the  rates  in 
effect  for  the  preceding  marketing  year 
shall  continue  in  effect.  The  Board 
should  make  any  necessary  adjustments 
once  such  new  rates  are  fixed. 

(d)  Restricted  credit  purchases.  Any 
sums  collected  through  default  of  a 
handler  on  the  handler's  bond  shall  be 
used  by  the  Board  to  purchase  restricted 
credits  from  handlers,  who  have  such 
restricted  credits  in  excess  of  their 
needs,  and  are  wilUng  to  part  with 
them.  The  Board  shall  at  all  times 
purchase  the  lowest  priced  restricted 
credits  offered,  and  the  purchases  shall 
be  made  from  the  various  handlers  as 
nearly  as  practicable  in  proportion  to 
the  quantity  of  their  respective  offerings 
of  the  restricted  credits  to  be  purchased. 

(e)  Unexpended  sums.  Any 
unexpended  sums  which  have  been 
collected  by  the  Board  through  default 
of  a  handler  on  the  handler's  bond, 
remaining  in  the  possession  of  the 
Board  at  the  end  of  a  marketing  year. 
shall  be  used  to  reimburse  the  Board  for 
its  expenses,  including  administrative 
and  other  costs  incurred  in  the 
collection  of  such  sums,  and  in  the 
purchase  of  restricted  credits  as 
provided  in  paragraph  (d)  of  this 
section. 

(fl  Transfer  of  restricted  credit 
purchases.  Restricted  credits  purchased 
as  provided  for  in  this  section  shall  be 
turned  over  to  those  handlers  who  have 
defaulted  on  their  bonds  for  liquidation 
of  their  restricted  obligation.  The 
quantity  delivered  to  each  handler  shall 


be  that  quantity  represented  by  sums 
collected  through  default. 

***** 

15.  In  §982.57.  paragraph  (b)  is 
revised  to  read  as  follows: 

$982.57    Exemptions. 

***** 

(b)  Sales  by  growers  direct  to 
consumers.  Any  hazelnut  grower  may 
sell  hazelnuts  of  such  grower's  own 
production  free  of  the  regulatory  and 
assessment  provisions  of  this  part  if 
such  grower  sells  such  hazelnuts  in  the 
area  of  production  directly  to  end  users 
at  such  grower's  ranch  or  orchard  or  at 
roadside  stands  and  farmers'  markets. 
The  Board,  with  the  approval  of  the 
Secretary,  may  establish  such  rules, 
regulations,  and  safeguards  and  require 
such  reports,  certifications,  and  other 
conditions,  as  are  necessary  to  ensure 
that  such  hazelnuts  are  disposed  of  only 
as  authorized.  Mail  order  sales  are  not 
exempt  sales  under  this  part. 

16.  Section  982.58  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

$  982.58    Research,  promotion,  3r>d  market 
development 

(a)  *   *   *  The  expenses  of  such 
projects  shall  be  paid  from  funds 
collected  pursuant  to  §982.61,  §982.63. 
or  credited  pursuant  to  paragraph  (b)  of 
this  section. 
***** 

17.  Section  982.61  is  amended  by 
designating  the  current  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

S  962.61    Assessments. 

(a)*   •   • 

(b)  In  order  to  provide  funds  fur  the 
administration  of  the  provisions  of  this 
part  during  the  first  part  of  a  fiscal 
period  before  sufficient  operating 
income  is  available  from  assessments  on 
the  current  year's  shipments,  the  Board 
may  accept  the  payment  of  assessments 
in  advance,  and  may  also  borrow  money 
for  such  purpose.  Further,  payment 
discounts  may  be  authorized  by  the 
Board  upon  the  approval  of  the 
Secretary  to  handlers  making  such 
advance  assessment  payments. 

18.  A  new  §  982.63  is  added  to  read 
as  follows: 

$982.63    Contributions. 

The  Board  may  accept  voluntary 
contributions  but  these  shall  only  be 
used  to  pay  expenses  incurred  pursuant 
to  §982.58.  Furthermore,  such 
contributions  shall  be  free  from  any 
encumbrances  by  the  donor  and  the 
Board  shall  retain  complete  control  of 
their  use. 
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Dated:  April  16.  1996. 
Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 
|FR  Doc.  96-9824  Filed  4-19-96;  8:45  am) 
MLUNQ  CODE  3410-02-P 


7  CFR  Part  1131 
[DA-«6-03] 

Milk  In  ttie  Central  Arizona  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  docimient  continues  to 
suspend  certain  provisions  of  the 
Central  Arizona  Federal  milk  marketing 
order  during^  April  1,  1996,  through 
March  31, 1997.  The  continued 
suspension  eliminates  the  requirement 
that  a  cooperative  association  ship  at 
least  50  percent  of  its  receipts  to  other 
handler  pool  plants  to  maintain  pool 
status  of  a  manufacturing  plant  operated 
by  the  cooperative.  United  Dairymen  of 
Arizona,  a  cooperative  association  that 
represents  nearly  all  of  the  producers 
who  supply  milic  to  the  market, 
requested  the  suspension.  The 
suspension  is  necessary  to  prevent 
uneconomical  and  inefficient 
movements  of  milk. 
EFFECTIVE  DATE:  April  1. 1996.  through 
March  31. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Cfrder  Formulation  Branch.  Room  2971. 
South  Building,  PO  Box  96456, 
Washington.  DC  20090-6456.  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  March  7,  1996;  published  March 
13, 1996  (61  FR  10288). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  fanners 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 


This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obUgation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition,  .\fter  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Central  Arizona  marketing 
area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  13. 1995  (61  FR  10288) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  April  1.  1996,  through 
March  31,  1997.  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

In  §  1131.7(c),  the  words  "50  percent 
or  more  of,  "(including  the  skim  milk 
and  butterfat  in  fluid  milk  products 
transferred  from  its  own  plant  pursuant 
to  this  paragraph  that  is  not  in  excess  of 
the  skim  milk  and  butterfat  contained  in 
member  producer  milk  actually  received 
at  such  plant)"  and  "or  the  previous  12- 
month  period  ending  with  the  current 
month." 


Statement  of  ConsideraticHi 

This  rule  continues  to  suspend  certain 
provisions  of  the  Central  Arizona  order 
for  the  months  of  April  1996  through 
March  1997.  The  suspension  removes 
the  requirement  that  a  cooperative 
association  that  operates  a 
manufacturing  plant  in  the  marketing 
area  must  ship  at  least  50  percent  of  its 
milk  supply  during  the  current  month 
or  the  previous  12-month  period  ending 
with  the  ciurent  month  to  other 
handlers'  pool  plants  to  maintain  the 
pool  status  of  its  manufacturing  plant. 

The  order  permits  a  cooperative 
association's  manufacturing  plant, 
located  in  the  marketing  area,  to  be  a 
pool  plant  if  at  least  50  percent  of  the 
producer  milk  of  memb>ers  of  the 
cooperative  association  is  physically 
received  at  pool  plants  of  other  handlers 
during  the  current  month  or  the 
previous  12-month  period  ending  with 
the  current  month. 

Continuation  of  the  current 
suspension  of  this  shipping  requirement 
was  requested  by  United  Dairymen  of 
Arizona  (UDA),  a  cooperative 
association  that  represents  nearly  all  of 
the  dairy  farmers  who  supply  the 
Central  Arizona  market.  UDA  states  that 
the  continued  pool  status  of  their 
manufacturing  plant  is  threatened  if  the 
suspension  is  not  continued  UDA 
contends  that  the  same  marketing 
conditions  that  warranted  the 
suspension  last  year  still  exist  UDA 
maintains  that  members  who  increased 
their  milk  production  to  meet  the 
projected  demands  of  fluid  handlers  for 
distribution  into  Mexico  continue  to 
suffer  the  adverse  impact  of  the  collapse 
of  the  Mexican  peso. 

During  the  past  year,  there  has  been 
an  increase  in  producer  milk  while 
handler  requirements  for  bulk  milk 
deUveries  has  decreased.  This  decrease 
is  primarily  a  result  of  reduced  Class  I 
sales  by  Central  Arizona  handlers  in 
Mexico  because  of  the  continued 
devaluation  of  the  Mexican  peso.  Pool 
status  of  UDA's  manufacturing  plant 
will  not  be  maintained  absent 
continuation  of  the  suspension  Thus, 
costly  and  inefficient  movements  of 
milk  would  have  to  be  made  to  maintain 
pool  status  of  producers  who  have 
historically  supplied  the  market  and  to 
prevent  disorderly  marketing  in  the 
Central  Arizona  marketing  area 

UDA  again  requested  that  the 
suspension  be  granted  for  an  indefinite 
period  beginning  in  .^pril  1996.  After 
re\'iewing  the  marketing  conditions  of 
the  Central  Arizona  marketing  area  and 
their  relationship  with  the  uncertain 
value  of  the  Mexican  peso,  this 
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suspension  will  be  for  a  one-year 
period. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provisions 
beginning  April  1.  1996.  through  March 
31.  1997. 

It  is  hereby  found  and  determined 
that  thirty  days*  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessar/  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1131 

Milk  marketing  orders 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
title  7,  part  1131,  are  amended  as 
follows: 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1131  continues  to  read  as  follows: 

Authority:  7  U  S.C.  601-674 

§  1 131 .7    [Temporailly  Suspended  In  Part] 

2.  In  §  1131.7(c).  the  words  "50 
percent  or  more  oV.  "(including  the 
skim  milk  and  butterfat  in  fluid  milk 
products  transferred  from  its  own  plant 
pursuant  to  this  paragraph  that  is  not  in 
excess  of  the  skim  milk  and  butterfat 
contained  in  member  producer  milk 
actually  received  at  such  plant)"  and 
"or  the  previous  12-month  period 
ending  with  the  current  month."  are 
suspended  for  the  months  of  April  1, 
1996,  through  March  31,  1997. 

Dated  April  16,  1996 
Nlichael  V.  Dunn. 
Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 
IFR  Doc  96-9826  Filed  4-19-96;  8:45  am] 
BILUNQ  COOC  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-102-AD;  Amendment 
39-9575:  AD  95-26-16  R1] 

Airworthiness  Directives;  Mooney 
Aircraft  Corporation  Model  M20J 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95-26-16  Rl,  which  was  sent 
previously  to  all  known  U.S.  ovirners 
and  operators  of  certain  Mooney 
Aircraft  Corporation  (Mooney)  Model 
M20J  airplanes.  This  AD  requires 
repetitively  inspecting  the  alternate  air 
door  assembly  to  ensure  a  cotter  pin 
exists  and  is  secure,  and  replacing  the 
cotter  pin  if  it  does  not  exist  or  is  not 
secure.  It  also  provides  the  option  of 
incorporating  an  alternate  air  door  plate 
assembly  of  improved  design  as 
terminating  action  for  the  repetitive 
inspections.  Priority  letter  AD  95-26-16 
Rl  was  prompted  by  a  fatal  accident 
involving  one  of  the  affected  airplanes 
where  the  alternate  air  door  became 
lodged  in  the  air  intake  of  the  fuel 
injector  causing  engine  failure.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  alternate  air 
door  from  separating  from  the  airplane 
and  restricting  air  flow  to  the  engine. 
DATES:  Effective  May  16.  1996,  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  95-26-16  Rl,  issued  January 
5,  1996,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  Hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  16, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  17.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-102- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  related  to  t^iis  AD 
may  be  obtained  from  the  Mooney 
Aircraft  Corporation,  Box  72,  Kerrville, 
Texas  78028;  or  may  be  examined  at  the 
Rules  Docket  at  the  address  al  jve,  or  at 


the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW..  7th  Floor, 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alma  Ramirez-Hodge,  Aerospace 
Engineer,  FAA.  Fort  Worth  ACO,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817) 222-5147; 
facsimile  (817)  222-5960. 
SUPPt.EMENTARY  INFORMATION:  On 
December  22,  1995,  the  FAA  issued 
priority  letter  AD  95-26-16  to  require 
repetitively  inspecting  the  alternate  air 
door  assembly  to  ensure  a  cotter  pin 
exists  and  is  secure  on  certain  Mooney 
Model  M20J  airplanes,  and  replacing  the 
cotter  pin  with  a  part  number  MS 
24665-132  if  it  does  not  exist  or  is  not 
secure.  A  fatal  accident  involving  a 
Mooney  Model  M20J  airplane  with 
reported  engine  failure  in  flight  at  6,000 
feet  prompted  the  FAA  to  issue  priority 
letter  AD  95-26-16. 

After  the  reported  engine  failure,  the 
pilot  attempted  to  vector  the  airplane  to 
the  nearest  airport  and  crashed  into  a 
wooded  lot.  Investigation  of  the 
accident  revealed  that  the  alternate  air 
door  bolt  separated  from  its  fastener, 
which  allowed  the  alternate  air  door  to 
lodge  in  the  air  intake  of  the  fuel 
injector,  resulting  in  restricted  air  flow 
to  the  engine. 

An  FAA  review  of  service  history  on 
Mooney  Model  M20J  airplanes  revealed 
four  other  incidents  involving  the 
alternate  air  door  separating  and 
becoming  lodged  in  the  intake  of  the 
fuel  injector.  These  include  two  reports 
of  rough  engine  operation  while  in  fUght 
with  emergency  landing,  an  aborted 
take-off  because  of  engine  power  loss, 
and  a  service  difficulty  report  found 
during  a  100-hour  time-in-service  (TIS) 
inspection. 

After  the  issuance  of  priority  letter  AD 
95-26-16,  Mooney  developed  an 
alternate  air  door  plate  assembly  of 
improved  design  that,  when 
incorporated  on  Mooney  Model  M20J 
airplanes,  prevents  the  alternate  air  door 
assembly  &om  separating  from  the 
airplane  and  restricting  air  flow  to  the 
engine.  Mooney  Service  Bulletin  (SB) 
M20-250B  and  SB  M20-253A,  both 
dated  December  1995,  specify 
procedures  for  modifying  the  alternate 
air  door  assembly  on  Mooney  Model 
M20I  airplanes.  This  modification 
consists  of  incorporating  the  following 
parts  of  improved  design: 
— Plate  assembly,  part  number  (P/N) 

600355-507; 
—Four  rivets.  P/N  MS20426AD3; 
—A  cotter  pin,  P/N  MS24665-132; 
— A  self-locking  castellated  nut.  P/N 

MSI 7825-4;  and 
—A  washer.  P/N  AN960-^16. 


After  examining  all  information 
related  to  the  subject  accident  and 
incidents,  including  the  referenced 
service  information,  the  FAA 
determined  that  (1)  priority  letter  AD 
95-26-16  should  allow  the  option  of 
incorporating  an  alternate  air  door  plate 
assembly  of  improved  design  as 
terminating  action  for  the  repetitive 
inspections;  and  (2)  AD  action  should 
be  taken  to  prevent  the  alternate  air  door 
on  certain  Mooney  Model  M20J 
airplanes  from  separating  and  restricting 
air  flow  to  the  engine. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Mooney  Model  M20J 
airplanes  of  the  same  type  design,  the 
FAA  revised  priority  letter  AD  95-26- 
16  to  provide  the  option  of 
incorporating  the  above-referenced 
modification  as  terminating  action  for 
the  requirement  of  repetitively 
inspecting  the  alternate  air  door 
assembly. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  priority 
letter  AD  95-26-16  Rl  effective 
immediately  by  individual  letters  issued 
on  January  5,  1996,  to  all  known  U.S. 
operators  of  certain  Mooney  Model 
M20J  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  Epecified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  hght  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemjiking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
v\-ill  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-102-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and  • 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory' 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EXDT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  Februar>-  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

95-2&-16  Rl  Mooney  Aircral)  Corporation: 

.\mendment  39^575;  Docket  No  9S- 
CE-102-AD  Revises  priority  leMer  AD 
95-26-16.  issued  December  22.  1995 

Applicability:  Model  .M?0|  airplanes  (serial 
numbers  24-0001  through  24-3250  and  24- 
3252  through  24-3374).  certificated  in  any 
categor\. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sfjecific  proposed  actions  to  address  it 

Compliance:  Required  prior  to  further 
flight  after  the  effective  date  of  this  AD. 
except  to  those  operators  receiving  this 
action  by  priority  letter  issued  January  5. 
1996,  which  made  these  actions  effective 
immediately  upon  receipt. 

To  prevent  the  alternate  air  door  from 
separating  and  restricting  air  flow  to  the 
engine,  accomplish  the  following: 

Note  2:  The  paragraph  structure  of  this  .\D 
is  as  follows; 
Level  l:(a).  (b).(c).  etc. 
Level2:(l).  (2),  (3).  etc 
Level3:(i).  (ii).(iii).  etc. 
Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Inspect  the  alternate  air  door  assembly 
in  accordance  with  the  procedures  contained 
in  the  Appendix  to  this  AD  to  ensure  thai  the 
cotter  pin  exists  and  is  secure.  If  the  colter 
pin  exists  and  is  secure,  reinspwct  the 
alternate  air  door  assembly  in  accordance 
with  the  procedures  contained  in  the 
Appendix  to  this  AD  at  intervals  not  to 
exceed  10  hours  time-in-senice  (TIS)  until 
the  modification  specified  in  paragraph  (b)(2) 
of  this  AD  is  accomplished. 

(b)  If.  during  any  of  the  inspections 
required  by  this  .\D.  the  cotter  pin  is  found 
missing  or  is  not  secure,  prior  to  further 
flight,  accomplish  one  of  the  following. 

(1)  Replace  the  cotter  pin  with  a  part 
number  MS  24665-132  cotter  pin.  and 
reinspect  the  alternate  air  door  assembh  at 
intervals  not  to  exceed  10  hours  TIS.  or 

(2)  Modify  the  alternate  air  door  assembly 
.Accomplish  these  actions  in  accordance  with 
the  INSTRUCTIONS  section  of  Moonev 
Ser\ice  Bulletin  (SB)  M20-250B  or  SB  M20- 
253A.  both  dated  December  1995.  as 
applicable  This  modification  consists  of 
incorporating  the  following  parts  of 
improved  design. 

(i)  plate  assembly,  part  number  (P/N) 
600355-507; 
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(ii)  four  rivets,  P/N  MS20426AD3; 

(iii)  a  cotter  pin.  P/N  MS24665-132: 

(iv)  a  self-locking  castellated  nut.  P/N 
MSl7825-».and 

(v)  a  washer.  P/N  AN960-416. 

Note  3:  If  the  alternate  air  door  assembly 
has  been  modified  in  accordance  with 
Mooney  SB  M20-250A  or  SB  M20-253,  both 
dated  May  10.  1992,  then  the  only  parts 
required  to  be  incorporated  are  the  following: 
—A  cotter  pin,  P/N  MS24665-132; 
—A  self-locking  castellated  nut.  P/N 

MSl7825-4.and 
—A  washer.  P/N  AN96(V-416. 

(c)  Incorporating  the  modification  specified 
in  paragraph  (b)(2)  of  this  AD  eliminates  the 
requirement  for  the  repetitive  inspection 
requirement  of  this  AD  and  may  be 
incorporated  at  any  time. 

(d)  Special  flight  jjermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  b« 
approved  by  the  Manager.  Airplane 
Certification  Office  (AGO).  FAA.  2601 
Meachara  Boulevard.  Fort  Worth.  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Mp'Ptenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Fort  Worth  AGO. 

(0  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Mooney 
Service  Bulletin  M20-  250B  or  Mooney 
Service  Bulletin  M20-253A.  both  dated 
December  1995,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Mooney  Aircraft  Corporation.  Box  72, 
Kerrville.  Texas  78028.  Copies  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  N'W..  7th  Floor,  suite 
700,  Washington,  DC 

[g)  This  AD  (95-26-16  Rl)  revises  priority 
tetter  AD  95-25-16. 

(h)  This  amendment  (39-9575)  becomes 
effective  on  May  16,  1996  to  all  persons 
except  those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
95-26-16  Rl.  issued  January  5,  1996,  which 
contained  the  requirements  of  this 
amendment. 

Appendix  to  AD  95-26-16  Rl 

I.  INSPECTION  PROCEDURES  FOR 
AIRCRAFT  PRIOR  TO  RETRORT  ACTION 
OF  SERVICE  BULLETINS  M20-250. 
ORIGINAL  ISSUE;  M20-250,  REVISION  A; 
OR  M20-253.  ORIGINAL  ISSUE. 

1.  Remove  top  cowling  from  aircraft  per 
M20)  Service  and  Maintenance  manual, 
reference  Section  71-11-00 


2.  Remove  the  induction  air  filter  from 
uppier  induction  housing. 

3.  Use  mirror  and  flashlight  to  inspect 
cotter  pin  security  through  threaded  portion 
of  bolt  of  the  alternate  sir  door. 

4.  Check  security  and  condition  of  seal  to 
alternate  air  door  assembly,  and  replace  the 
seal  if  cracked 

5  If  cotter  pin  is  in  place  and  secure, 
replace  cowling  per  Section  71-11-00  of 
Service  and  Maintenance  manual. 

6.  If  cotter  pin  is  missing  or  not  secure, 
replace  with  a  part  number  MS  2466S-132 
cotter  pin. 

II.  INSPECTION  PROCEDURES  FOR 
AIRCTIAFT  AFTER  RETROHT  ACTION  OF 
SERVICE  BULLETINS  M20-250,  REVISION 
A:  OR  M20-253.  ORIGINAL  ISSUE. 

1.  Remove  top  cowling  from  aircraft  p>er 
M20J  Service  and  Maintenance  manual, 
reference  Section  71-11-00. 

2.  Looking  up  from  bottom  of  engine 
compartment,  use  mirror  and  flashlight  to 
inspect  cotter  pin  security  through 
castellated  nut  and  threaded  portion  of  bolt 
of  the  alternate  air  door  spring-loaded 
assembly. 

3.  Check  security  and  condition  of  seal  to 
alternate  air  door  assembly,  and  replace  the 
seal  if  cracked. 

4.  If  cotter  pin  is  in  place  and  secure, 
replace  cowling  per  Section  71-11-00  of 
Service  and  Maintenance  manual. 

5.  If  cotter  pin  is  missing  or  is  not  secvire. 
replace  with  a  part  number  MS  24665-132 
cotter  pin. 

Issued  in  Kansas  City,  Missouri,  on  April 
10. 1996. 
)ohn  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  96-9357  Filed  4-19-96;  8:45  am) 
BILLMO  CODE  4«10-1)-P 


Office  of  the  Secretary 

14  CFR  Part  311 

[Doclwt  No.  OST-oe-1250:  Notice  9»-e] 

RIN  2106-AC40 

National  Security  Information; 
Removal  of  Regulations 

agency:  Office  of  the  Secretai^, 
Department  of  Transportation  (DOT). 
ACnON:  Final  rule. 

SUMMARY:  DOT  is  removing  regulations 
regarding  National  Security  Information 
that  it  inherited  from  the  Civil 
Aeronautics  Board  because  they  merely 
reference  DOT's  own  rules  on  the  same 
subject.  This  action  is  taken  on  the 
Department's  initiative  in  response  to 
the  President's  Regulatory  Reinvention 
Initiative. 
EFFECTIVE  DATE:  May  22,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel.  C-10,  Department  of 


Transportation,  Washington,  DC  20590, 
telephone  (202)  366-9156.  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION:  hi  1985, 
the  Civil  Aeronautics  Board  (CAB) 
ceased  to  exist  and  many  of  its  functions 
and  resources  were  transferred  to  DOT. 
Since  both  CAB  and  DOT  had 
administrative  regulations  on  many 
common  subjects,  as  a  service  to 
persons  accustomed  to  using  the  CAB 
regulations,  those  regulations  were 
revised  to  reference  the  DOT 
regulations.  Enough  time  has  passed 
that  the  dupUcative  references  can  be 
removed.  TTiis  document  removes  14 
CFR  Fart  311,  CAB's  regulatory  part 
covering  classification  and 
declassification  of  national  security 
information  and  materials,  in  favor  of 
DOT'S  at  49  CFR  Part  8,  to  which  Part 
311  has  referred  for  many  years.  As  part 
of  the  President's  Regulatory 
Reinvention  Initiative,  we  will  be 
removing  other  duplicative  or  obsolete 
parts  in  separate  nilemakings.  Because 
these  changes  are  editorial  in  nature  and 
do  not  change  the  substantive 
requirements,  the  Department  finds  that 
notice  and  comment  are  unnecessary 
and  contrary  to  the  public  interest. 

Analysis  of  Regulatory  Impacts 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  PoUcies  and 
Procedures,  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  poUcies. 
There  is  no  economic  impact  as  a  result 
of  this  change.  Moreover,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  significantly  affect 
the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  PoUcy  Act  of  1969.  It  has 
also  been  reviewed  imder  Executive 
Order  12612,  Federalism,  and  it  has 
been  determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Finally,  the  rule  does  not  contain  any 
collection  of  information  requirements, 
requiring  review  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  14  CFR  Part  311 

Classified  information. 


PART  311— [REMOVED] 

In  accordance  with  the  above  and 
under  the  authority  of  49  U.S.C.  40113, 
DOT  removes  14  CFR  Part  311. 

Issued  in  Washington,  DC,  on  this  1st  day 
of  April,  1996. 
Federico  Peiia, 
Secretary. 

[FR  Doc.  96-9703  Filed  4-19-96;  8:45  am] 
NLUNG  CODE  4910-62-P 

14  CFR  Part  399 

[Docket  No.  OST-96-1260;  Notice  96-10] 

RIN  210S-AC42 

Release  of  Internal  Staff  Memoranda 
Relating  to  Public  Meetings  of  the  Civil 
Aeronautics  Board 

agency:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  DOT  is  removing  provisions 
concerning  release  of  internal  staff 
memorandum  after  public  meetings  of 
the  Civil  Aeronautics  Board  (CAB).  The 
CAB  was  sunset  in  1985  and  the 
provisions  no  longer  have  any 
relevancy.  This  action  is  taken  on  the 
Department's  initiative  in  response  to 
the  President's  Regulatory  Reinvention 
Initiative. 

EFFECTIVE  DATE:  Effective  May  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington,  DC  20590, 
telephone  (202)  366-9156.  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION:  In  1985, 
the  Civil  Aeronautics  Board  (CAB) 
ceased  to  exist  and  many  of  its  functions 
and  resources  were  transferred  to  DOT. 
Some  of  its  regulations,  although  no 
longer  relevant,  have  remained  in  the 
Code  of  Federal  Regulations. 
Specifically,  §  399.102  of  Utle  14,  Code 
of  Federal  Regulations,  has  no  relevancy 
to  DOT  The  section  specifically  sets 
forth  procedures  peculiar  to  an  agency 
that,  like  the  CAB.  was  subject  to  the 
Government  in  the  Sunshine  Act.  which 
does  not  apply  to  DOT.  We  are, 
therefore,  removing  the  section  because 
this  procedure  is  not  used  at  DOT. 
Analogous  information  may  continue  to 
be  sought  imder  the  Freedom  of 
Information  Act.  As  part  of  the 
President's  Regulatory  Reinvention 
Initiative,  we  will  be  removing  other 
duplicative  or  obsolete  parts  in  separate 
rulemakings.  Because  these  changes  are 
editorial  in  nature  and  do  not  change 
the  substantive  requirements,  the 


Department  finds  that  notice  and 
comment  are  unnecessary  and  contrary 
to  the  pubhc  interest. 

Analysis  of  Regulatory  Impacts 

This  amendment  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  PoUcies  and 
Procedures,  49  FT?  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
There  is  no  economic  impact  as  a  result 
of  this  change.  Moreover,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  significantly  affect 
the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  PoUcy  Act  of  1969.  It  has 
also  been  reviewed  under  Executive 
Order  12612,  FederaUsm,  and  it  has 
been  determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Finally,  the  rule  does  not  contain  any 
collection  of  information  requirements, 
requiring  review  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  14  CFR  Part  399 

Administrative  practice  and 
procedure,  Air  carriers,  Air  rates  and 
fares.  Air  taxis.  Consumer  protection. 
Small  businesses.  ^ 

In  accordance  with  the  abovfe,  DOT 
amends  14  CFR  Part  399  as  follbws: 


PART  399— [AMENDE 

1.  The  authority  citation  to  Part  399 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101,  40102,  40105. 
40109.  40113,  40114,  40115,  41101.  41102, 
41104,  41105,  41106,  41107,  41108,  41109, 
41110,  41301.  41302,  41303,  41304,  41305, 
41306,  41307,  41309,  41310,  41501.  41503, 
41504,  41506,  41507,  41508,  41509.  41510. 
41511,  41701,  41702,  41705,  41706,  41707, 
41708.  41709,  41711.  41712,  41713.  41901, 
41902.  41903,  41904.  41905.  41906.  41907, 
41908,  41909,  41910,  41911.  41912,  42111. 
42112,  46101,  46102,  46301,  46501. 

§399.102    [Removed] 

2.  Section  399.102  is  removed. 

Issued  in  Washington,  DC,  on  this  1st  day 
of  April,  1996. 
Federico  Pens. 
Secretary  of  Transportation. 
[FR  Doc.  96-9702  Filed  4-19-96;  8:45  am) 
BILUNG  CODE  4t10-6i-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 
Name  and  Address 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address 
from  Agribusiness  Marketers.  Inc..  to 
Mallinckrodt  Veterinary  Operations. 
Inc. 

EFFECTIVE  DATE:  April  22. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  ).  McKay.  Center  for  Vetennarv 
Medicine  (HFV-102).  Food  and  Dmg 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION: 
Agribusiness  Marketers.  Inc..  2667  West 
Dual.  Baton  Rouge.  LA  70815,  has 
informed  FDA  of  a  change  of  sponsor 
name  and  address  to  Mallinckrodt 
Veterinarv  Op>erations.  Inc.,  421  East 
Hawley  St.,  Mundelein,  IL  60060. 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR' 5 10.600(c)(1) 
and  (c)(2)  to  reflect  the  change  of 
sponsor  name  and  address. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502,  503. 
512.  701.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351,  352, 
353,  360b.  371.  379e) 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entr>-  for  "Agribusiness 
Marketers,  Inc.."  and  by  alphabetically 
adding  a  new  entry  for  "Mallinckrodt 
Veterinary  Operations.  Inc.,  421  East 
Hawley  St..  Mundelein,  IL 
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60060 015563"  and  in  the  table  in 

paragraph  (c)(2)  in  the  entry  for 
"015563"  by  removing  the  sponsor 
name  "Agribusiness  Marketers.  Inc.," 
and  adding  in  its  place  "MalUnckrodt 
Veterinary  Operations,  Inc.,  421  East 
Hawley  St..  Mundelein.  IL  60060." 

Oated:  April  4. 1996. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  96-9779  Filed  4-19-96;  8:4.')  am) 
BN.LMO  CODE  4iaO-«1-F 


21  CFR  Part  558 

N«w  Animal  Druga;  Change  of  Sponaor 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  name  for  a  new 
animal  drug  application  (NADA)  from 
MAC-PAGE,  Inc..  to  ADM  Animal 
Health  &  Nutrition  Div. 
EFFECTIVE  DATE:  April  22.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-«27-0213. 
SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  6.  1994  (59 
FR  50828),  FDA  published  a  final  rule 
amending  the  animal  drug  regulations  to 
reflect  the  change  of  sponsors  for  all 
NADA's  held  by  Central  Soya,  P.  O.  Box 
1400,  Fort  Wayne,  IN  46801-2508, 
including  MAC-PAGE.  Inc..  1600  South 
Wilson  Ave..  Duim.  NC  28334.  a 
wholly-owned  subsidiary  of  Central 
Soya,  transferred  to  Premiere  Agri 
Technologies,  Inc.  The  subsidiaries 
retained  their  names  and  drug  labeler 
codes.  In  the  Federal  Register  of 
September  11,  1995  (60  FR  40752),  FDA 
published  a  Rnal  rule  amending  the 
.inimal  drug  regulations  to  reflect  the 
change  of  sponsor  name  from  Premiere 
Agri  Technologies,  Inc..  and  the  names 
of  all  wholly-owned  subsidiaries,  to 
ADM  Animal  Health  &  Nutrition  Div.. 
P.O.  Box  2508.  Fort  Wayne.  IN  46801- 
2508.  Both  final  rules,  which  reflected 
these  changes,  inadvertently  did  not 
include  NADA  131-957  (Tylosin).  This 
docimient  corrects  that  error. 
Accordingly.  FDA  is  amending  the 
regulations  in  21  CFR  558.625  to  reflect 
the  change  of  sponsor. 

List  of  Subfect  in  21  CFR  Part  558 

Animal  drugs. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

S  558.825    [AnMndad] 

2.  Section  558.625  Tylosin  is 
amended  in  paragraph  (b)(79)  by 
removing  "047427"  and  adding  in  its 
place  "012286". 

Dated:  April  4.  1996. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  96-9784  Filed  4-19-96;  8:45  am] 

BILUNG  COM  41«0-01-F 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Admlniatration 
21  CFR  Parts  1313  and  1316 

[DEAN0.112C] 

Implementation  of  th«  Domestic 
Chemical  Diversion  Control  Act  of 
1993  (Pub.  L.  103-200);  Correction 

AGENCY:  E)rug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  on  Thursday, 
June  22.  1995  (60  FR  32447).  The 
regulations  related  to  the  registration, 
recordkeeping  and  reporting 
requirements  for  manufacturers, 
distributors,  importers  and  exporters  of 
Usted  chemicals. 
EFFECTIVE  DATE:  April  22.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Thomas  Gitchel.  Chief,  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington,  D.C. 
20537.  Telephone  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION:  The  final 
regulations  that  are  the  subject  of  these 
corrections  implement  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 
(Pub.  L.  103-200)  (DCDCA).  The 
regulations  amend  Title  21.  Code  of 
Federal  Regulations,  to  add  a  new  Part 
1309  and  revise  certain  sections  in  Parts 


1310, 1313  and  1316.  As  published,  the 
final  regulations  contain  errors  that 
cotild  cause  confusion  in  the  regulated 
industry. 

Accordingly,  the  publication  Jime  22, 
1995  of  the  final  regulations  to 
implement  the  DCDCA,  which  were  the 
subject  of  Federal  Register  Docvunent 
95-14978,  is  corrected  as  follows: 

PART  1313— [CORRECTED] 

1.  On  page  32465,  in  the  first  column, 
the  section  heading  which  reads    ~ 

"§  1312.32    Requirement  of 
authorization  for  international 
transactions."  is  corrected  to  read 
"§1313.32     Requirement  of 
authorization  for  international 
transactions." 

PART  1316— {CORRECTED] 

2.  On  page  32465,  in  the  third 
column,  amendment  Number  1 
immediately  foUovmig  PART  1316— 
[AMENDED]  is  corrected  to  read  as 
follows: 

1.  The  authority  citation  for  Part  1316, 
Subpart  A  is  amended  to  read  as 
follows: 

Authority:  21  U.S.C.  822(0,  830(a).  871(b). 
880,  958(f).  965. 

Dated:  April  16. 1996. 
Stephen  H.  GroeiM, 

Deputy  Administrator,  Drug  Enforcement 
Administration. 
[FR  Doc.  96-9813  Filed  4-19-96;  8:45  am] 

MLUNG  COOC  4410-0»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  625 
[FHWA  Docket  No.  96-12] 
RIN  212S-AD38 

Design  Standards  for  Highways; 
Geometric  Design  of  Highways  and 
Streets 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  National  Highway 
System  (NHS)  was  established  by  the 
National  Highway  System  Designation 
Act  of  1995  (Pub.  L.  104-59, 109  Stat. 
568).  To  reflect  the  establishment  of  the 
NHS,  the  FHWA  is  revising  several 
areas  of  the  text  in  its  regulation 
governing  design  standards  for 
highways;  updating  the  listing  of 
standards;  relocating  the  guides  and 
references;  and  adopting  as  its  interim 


policy  for  the  design  standards  which 
apply  to  highway  construction  and 
reconstruction  projects  on  the  NHS,  a 
1994  revision  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials'  (AASHTO) 
publication.  "A  Policy  on  Geometric 
Design  of  Highways  and  Streets" 
(Pohcy).  The  primary  reason  for 
development  of  the  new  Policy  was  to 
convert  the  numerical  values  in 
AASHTO's  1990  Policy  to  the  metric 
system  (SI).  With  the  recent  enactment 
of  the  National  Highway  System 
Designation  Act  of  1995  (Pub.  L.  104- 
59.  109  Stat.  568).  conversion  to  the 
metric  system  by  the  States  now  must 
take  place  by  September  30.  2000. 
Almost  all  of  the  States  are  continuing 
their  conversion  to  metric  to  meet  the 
previously  established  deadline  of 
September  30, 1996.  This  regulation 
will  assure  the  States  and  other  FHWA 
partners  that  the  metric  conversions 
used  to  formulate  their  plans  will  be 
consistent  with  the  values  adopted  by 
the  FHWA. 

DATES:  This  interim  final  rule  is 
effective  May  22, 1996.  Comments  must 
be  received  on  or  before  June  21, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  November  7. 
1995. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  95-12. 
Federal  Highway  Administration,  Office 
of  the  Chief  Counsel.  Room  4232.  HCC- 
10.  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
extunination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t.. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed  stamped  postcard.  The 
current  design  standards  are  on  file  at 
the  Office  of  the  Federal  Register  in 
Washington.  DC.  and  are  available  for 
inspection  and  copying  from  the  FHWA 
Washington  Headquarters  and  all 
FHWA  Division  and  Regional  Offices  as 
prescribed  in  49  CFR  Part  7.  appendix 
D.  Copies  of  the  current  AASHTXD 
publications  are  also  available  for 
purchase  from  the  American 
Association  of  State^Highway  and 
Transportation  Offl^cials.  suite  249,  444 
North  Capitol  Street.  NW..  Washington. 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Seppo  I.  Sillan,  Geometric  and  Roadside 
Design  Branch.  Federal-Aid  and  Design 
Division,  Office  of  Engineering  (202) 
366-0312,  or  Mr.  Wilbert  Baccus.  Office 
of  Chief  Counsel  (202)  366-0780. 


Federal  Highway  Administration.  400 
Seventh  Street  SW..  Washington  DC 
20590.  Office  hours  are  fi-om  7:45  a.m. 
to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  Federal  faohdays. 
SUPPLEMENTARY  INFORMATION:  The  text 
changes  in  23  CFR  part  625  reflect  the 
establishment  of  the  National  Highway 
System  (NHS)  by  the  National  Highway 
System  Designation  Act  of  1995  (Pub.  L. 
104-59.  109  Stat.  568)  (NHS  Act)  as  the 
basic  highway  network  in  the  United 
States.  References  to  "Federal-aid 
highway  projects"  have  accordingly 
been  changed  to  "NHS  projects."  The 
standards,  policies,  and  standard  speci- 
fications that  have  been  approved  by  the 
FHWA  for  application  on  aJl  projects  on 
the  NHS  are  incorporated  by  reference 
in  23  CFR  part  625. 

Section  625.3(d)  of  the  rule  provides 
that  these  Federal  design  standards 
apply  to  all  projects  on  the  NHS, 
regardless  of  funding  source.  Under 
prior  law.  Federal  standards  applied  to 
most  projects  solely  as  a  condition  of 
receipt  of  Federal  grant  funds.  The 
change,  applying  Federal  standards 
even  to  NHS  projects  wholly  funded  by 
a  State,  is  based  on  provisions  in  both 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L.  102-240, 
105  Stat.'l914)  (ISTEA)  and  the  NHS 
Act.  and  is  consistent  with  the  purpose 
for  which  the  NHS  was  established.  In 
23  U.S.C.  109(c).  as  amended  by  §  304 
of  the  NHS  Act.  the  Secretary  is 
required,  in  cooperation  with  the  State 
highway  departments,  to  approve  design 
and  construction  standards  on  the  NHS. 
These  provisions  mirror  the  language 
and  assignment  of  responsibility 
appearing  in  23  U.S.C.  109(b).  which 
has  long  been  interpreted  to  require  the 
Secretary  to  establish  design  standards 
for  the  Interstate  System  without  regard 
for  funding  source.  In  expanding  the 
Secretary's  authority  to  all  roads  on  the 
NHS.  Congress  sought  to  accommodate 
interstate  commerce  by  ensuring  a 
uniform,  safe,  interconnected  system  of 
principal  arterial  routes. 

Federal-aid  projects  not  on  the  NHS 
are  to  be  designed,  constructed, 
operated,  and  maintained  in  accordance 
with  State  laws,  regulations,  directives, 
safety  standards,  design  standards,  and 
construction  standards.  This  change 
implements  section  1016(d)  of  the 
ISTEA.  which  added  a  new  subsection 
(p)  to  23  U.S.C.  109  requiring  non-NHS 
projects  to  meet  State  standards. 

The  AASHTO  is  an  organization 
which  represents  the  52  State  highway 
and  transportation  agencies  (including 
the  District  of  Columbia  and  Puerto 
Rico).  Its  members  consist  of  the  duly 
constituted  heads  and  other  chief 


officials  of  those  agencies.  The  Secretary 
of  the  United  States  Department  of 
Transportation  (DOT)  is  an  ex  officio 
member,  and  DOT  officials  participate 
in  various  AASHTO  activities  as 
nonvoting  representatives.  Among  other 
functions,  the  AASHTO  develops  and 
issues  standards,  specifications, 
pohcies.  guides  and  related  materials  for 
use  by  the  States  for  highway  projects. 
Many  of  the  standards,  policies  and 
standard  specifications  approved  by  the 
FHWA  and  incorporated  in  23  CFR'625 
were  developed  and  issued  by  the 
AASHTO.  Revisions  made  to  such 
docxmients  by  the  AASHTO  are 
independently  reviewed  and  adopted  by 
the  FHWA  before  they  are  apphed  to 
NHS  projects. 

Recently  the  AASHTO  revised  the 
publication  "A  Policy  on  Geometric 
Design  of  Highways  and  Streets  ' 
(Policy).  The  primary  reason  for 
development  of  the  new  document  was 
to  convert  the  numerical  values  in  the 
1990  Policy  to  the  metric  system  (SI). 
The  FHWA's  Metric  Conversion  Policy, 
published  in  the  Federal  Register  on 
June  11, 1992,  provided  that  newly 
authorized  Federal-aid  construction 
contracts  must  be  only  in  metric  units 
by  September  30,  1996.  Although  this 
date  will  have  to  be  changed  to 
September  30,  2000,  to  comply  with  the 
recently  enacted  NHS  Act.  aknost  ail  of 
the  States  are  continuing  their 
conversion  to  metric  to  meet  the 
previously  established  deadline  of 
September  30.  1996.  This  rulemaking  is 
intended  to  assure  the  States  and  other 
FHWA  partners  that  the  metric 
conversions  used  to  formulate  their 
plans  will  be  consistent  with  the  values 
adopted  by  the  FHWA.  Another  reason 
for  revising  the  Policy  is  to  provide  the 
latest  design  criteria.  A  more  detailed 
discussion  of  the  changes  in  the  revised 
Pohcy  is  included  later  in  this 
preamble. 

In  1992.  the  FHWA  initiated  a  phased 
5-year  plan  to  convert  its  activities  and 
business  operations  to  the  metric  system 
of  weights  and  measures,  as  required  by 
the  Metric  Conversion  Act  of  1975.  Pub. 
L.  100-418.  102  Stat.  1107.  1451  (Metric 
Act).  Section  3  of  this  Act  set  a  deadline 
date  of  September  30,  1992.  for  each 
Federal  Government  agency  to  begin  . 
using  International  System  of  Units  (SI) 
in  procurements,  grants,  and  other 
business-related  activities,  except  to  the 
extent  that  such  use  is  impractical  or 
would  likely  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms. 

In  order  to  comply  with  the  Metric 
Act.  the  FHWA  developed  a  list  of 
deadlines  for  converting  to  the  metric 
system,  which  was  published  on  June 
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n.  1992,  at  57  FR  24843.  This  notice 
established  that  all  newly  authorized 
Federal-aid  contracts  must  use  only 
metric  units  by  September  30.  1996. 
Although  this  date  will  have  to  be 
changed  to  September  30.  2000,  to 
comply  with  the  recently  enacted  NHS 
Act.  almost  all  of  the  States  are 
continuing  their  conversion  to  metric  to 
meet  the  previously  established 
deadline  of  September  30,  1996.  In 
order  to  comply  with  the  above 
deadline,  and  because  it  often  takes 
several  years  between  the  time  when 
designs  are  initiated  and  when  projects 
are  authorized.  States  have  already 
begun  to  design  projects  using  the 
metric  system.  Accordingly,  the 
AASHTO  developed  and  published  the 
new  Policy  which  uses  only  metric 
values  for  geometric  design.  Through 
this  rulemaking  the  FHWA  is  adopting 
metric  conversion  values  established  by 
the  AASHTO  in  this  new  Policy. 

The  new  Policy  has  replaced  the 
previous  version  of  this  Policy,  which 
was  published  by  the  AASHTO  in  1990 
and  adopted  by  the  FHWA  in  a  final 
rule  published  in  the  Federal  Register 
on  April  29,  1993  (58  FR  25939).  The 
new  Policy  will  constitute  FHWA's 
policy  on  the  geometric  design  of 
projects  on  the  NHS.  The  1994  Policy 
also  takes  the  place  of  the  publication 
entitled  "Interim  Selected  Metric  Values 
for  Geometric  Design,"  AASHTO  1993. 
which  was  adopted  by  FHWA  in  a  final 
rule  published  in  the  Federal  Register 
on  December  10,  1993  (58  FR  64897). 

Although  the  standards  contained  in 
the  Policy  apply  to  the  Interstate 
System,  specific  guidance  apphcable  to 
highways  on  the  Interstate  System  is 
included  in  another  AASHTO 
publication.  "A  Policy  on  Design 
Standards — Interstate  System."  The 
current  edition  of  that  publication  will 
be  converted  to  the  metric  system  in  the 
near  future. 

Generally,  the  criteria  in  the 
functional  chapters  on  local  roads  and 
streets  and  on  collectors  (Chapiprs  V 
and  VI  of  the  Policy)  are  not  applicable 
to  projects  on  the  NHS.  However,  if 
highway  segments  functionally 
classified  as  less  than  principal  arterials 
are  incorporated  in  the  NHS  by  virtue  of 
being  Strategic  Highway  Network 
(STRAHNET)  Connectors  or  Intermodal 
Connectors,  the  standards  used  may  be 
those  appropriate  for  the  tuiiclional 
classification  of  the  segment  taking  into 
account  the  type  of  traffic  using  the 
segment. 

Summary  of  Changes 

The  following  revisions  have  been 
made  to  the  list  of  standards,  policies, 
and  standard  specifications  in  §625.4: 


1.  "A  Policy  on  Geometric  Design  of 
Highways  and  Streets,"  AASHTO  1990, 
has  been  updated  to  indicate  the  1994 
edition. 

2.  "Interim  Selected  Metric  Values  for 
Geometric  Design,"  AASHTO  1993,  has 
been  deleted  because  metric  values  are 
now  included  in  "A  Policy  on 
Geometric  Design  of  Highways  and 
Streets." 

3.  "A  Policy  on  U-Tum  Median 
Openings  on  Freeways,"  AASHTO 
1960,  has  been  deleted.  This  document 
is  no  longer  applicable  and  not  available 
from  AASHTO. 

4.  "A  Policy  on  Access  Between 
Adjacent  Railroads  and  Interstate 
Highways,"  AASHTO  1960,  has  been 
deleted.  This  document  is  no  longer 
applicable  and  not  available  from 
AASHTO. 

5.  "Water  Supply  and  Sewage 
Treatment  at  Safety  Rest  Areas,"  FHWA, 
23  CFR  part  650,  subpart  E,  has  been 
deleted.  The  safe  drinking  water 
requirements  of  this  regulation  have 
been  superseded  by  the  national 
primary  drinking  water  regulations 
promulgated  by  the  U.S.  Environmental 
Protection  Agency  (40  CFR  part  141) 
and  the  States  to  comply  with  safe 
drinking  water  legislation. 

6.  "Standard  Specifications  for 
Highway  Bridges,"  Thirteenth  Edition, 
AASHTO  1983,  has  been  updated  to 
indicate  the  fifteenth  edition  published 
in  1992  and  "Interim  Specifications — 
Bridges,"  AASHTO  1984  through  1988, 
has  been  updated  to  indicate  the  1993 
through  1995  editions. 

7.  "AASHTO  LRFD  Bridge  Design 
Specifications,"  AASHTO  1994,  has 
been  added.  These  improved  load  and 
resistance  factor  design  specifications 
are  an  alternative  to  the  long-  standing 
"Standard  Specifications  for  Highway 
Bridges,"  AASHTO. 

8.  "Bridge  Welding  Code,  ANSI/ 
AASHTO/AWS  Dl.5-88,"  AASHTO  has 
been  updated  to  indicate  the  1995 
edition. 

9.  "Reinforcing  Steel  Welding  Code" 
has  been  updated  to  indicate  the  new 
name  and  current  edition.  "Structural 
Welding  Code — Reinforcing  Steel," 
1992. 

10.  "Standard  Specifications  for 
Structural  Supports  for  Highway  Signs, 
Luminaires  and  Traffic  Signals," 
AASHTO,  has  been  updated  to  indicate 
the  1994  edition. 

Section  625.5,  Guides  and  References, 
contains  a  listing  of  references  which 
are  informational  or  guidance  in 
character.  This  section  is  being  removed 
from  23  CFR  part  625  and  will  appear 
mstead  in  the  "Federal-Aid  Policy 
Guide"  (FAPG).  The  FAPG  is  an 
organized,  looseleaf,  single  source 


documentation  of  the  FHWA's  current 
policies,  regulations  and  nonregulatory 
procedural  guidance  information  related 
to  the  Federal-aid  highway  program.  It 
is  available  for  inspection  and  copying 
as  prescribed  in  49  CFR  part  7, 
appendix  D. 

The  remaining  discussion  in  this 
section  describes  the  changes  in  the  new 
edition  of  the  Policy.  There  were  a 
niunber  of  changes  that  were  made 
throughout  the  Policy.  These  include 
the  following: 

1.  All  dimensions  were  converted  to 
the  metric  system. 

2.  Slope  is  expressed  in 
nondimensional  ratios.  The  vertical 
component  is  shown  first  and  then  the 
horizontal. 

3.  Superelevation  is  expressed  in 
percent. 

4.  The  more  descriptive  terms 
"traveled  way,"  "roadway,"  "lane,"  and 
"highway"  have  been  substituted  for  the 
term  "pavement"  where  appropriate; 
however,  where  the  term  "pavement" 
refers  to  a  type  of  surface  it  is  retained. 

The  following  paragraphs  provide  a 
brief  synopsis  of  the  information  that  is 
included  in  each  of  the  10  chapters  of 
the  Policy  and,  as  appropriate,  any 
significant  additions,  revisions  or 
deletions  beyond  those  listed  above 
made  to  the  currently  approved  1990 
AASHTO  Policy  in  the  1994  Policy. 

Chapter  I — Highway  Functions 

In  this  chapter  the  concept  of 
functional  classification  is  presented 
and  the  various  components  considered 
in  detail.  This  serves  as  an  introduction 
to  functional  classification  and  an 
explanation  of  how  the  concept  is 
employed  in  the  publication.  There  are 
no  significant  changes  made  in  this 
chapter  other  than  identification  of  the 
NHS  as  a  new  administrative  system. 

Chapter  II — Design  Controls  and  Criteria 

Those  characteristics  of  vehicles, 
pedestrians,  and  traffic  that  act  as 
criteria  for  design  of  various  highway 
and  street  functional  classes  are  covered 
in  this  chapter.  The  coverage  of  capacity 
is  revised  to  agree  with  the 
Transportation  Research  Board's  revised 
chapters  of  the  "Highway  Capacity 
Manual."  (At  the  time  this  part  of  the 
new  Policy  was  undergoing  revision,  in 
mid-1993,  a  number,  but  not  all,  of  the 
chapters  in  the  manual  had  been 
revised.) 

More  emphasis  is  placed  on 
accommodating  elderly  persons  based 
on  information  that  has  been  published 
and  studies  that  have  been  conducted 
since  the  old  Policy  was  published. 
More  information  on  bicycle 
transportation  and  characteristics  has 


been  included.  The  concept  of  "access 
management,"  which  refers  to  setting 
access  standards  fpLvaJ^oes  typ)es  of 
highways  and  incorporating  access 
standards  into  legislation,  has  been 
added  to  the  section  on  "Access 
Control."  The  terminology  used  in  the 
Americans  with  DisabiUties  Act  (ADA), 
Pub.  L.  101-336,  104  Stat.  327.  and  its 
implementing  regulations  has  been 
incorporated  in  the  discussion  on 
designing  highways  and  facilities  to 
meet  the  needs  of  persons  with 
disabilities. 

Chapter  in — Elements  of  Design 

The  basic  elements  of  design,  such  as 
sight  distance,  horizontal  alinement, 
superelevation,  widths  of  turning 
roadways,  vertical  alinement,  maximum 
grades  and  climbing  lanes  are  covered 
in  this  chapter.  Significant  revisions  to 
the  chapter  include  the  following: 

1.  hi  order  to  eUminate  confusion  as 
to  which  values  are  used  to  calculate 
lengths  of  vertical  and  horizontal 
curves,  only  the  calculated  values  of 
stopping  and  passing  sight  distance  are 
shown.  These  unrounded  values  are 
used  in  calculating  lengths  of  vertical 
curves  and,  then,  the  lengths  of  vertical 
cur\'es  are  rounded,  as  was  done  in  the 
old  PoUcy. 

2.  Degree  of  curve  is  eliminated;  curve 
criteria  is  based  only  on  radius. 

3.  The  term  "crown"  has  been 
replaced  by  more  appropriate 
terminology  such  as  "cross  slope"  in 
most  places. 

4.  The  information  on  distribution  of 
superelevation  and  superelevation 
runoff  for  curves  with  radius  greater 
than  minimum  for  low-sp)eed  urban 
streets  has  been  eliminated  and  a 
recommendation  that  as  much 
superelevation  and  as  long  rimoff 
lengths  as  possible  be  provided  even  on 
curves  greater  than  minimum  is 
included. 

5.  The  values  for  the  minimum 
middle  ordinate  on  the  inside  of 
horizontal  curves  needed  to  provide 
horizontal  stopping  sight  distance  are 
based  on  computed  values  rather  than 
rounded  values. 

6.  The  information  on  design  and 
capacity  of  climbing  lanes  for  two-lane 
and  multilane  highways  has  been 
revised  based  on  the  new,  revised 
chapters  of  the  "Highway  Caj>acity 
Manual." 

7.  The  information  on  truck  escape 
ramps  has  been  updated  based  on  the 
latest  published  information. 

8.  The  new  PoUcy  notes  that  personal 
computers  can  be  used  to  assist 
designers  in  developing  vertical  and 
horizontal  ahnements. 


9.  The  section  on  "Maintenance  of 
Traffic  Through  Construction  Areas" 
has  been  revised  to  be  consistent  with 
the  "Manual  on  Uniform  Traffic  Control 
Devices." 

10.  The  references  on  highway 
drainage  have  been  revised  to  refer  to 
the  latest  publications. 

Chapter  FV — Cross  Section  Elements 

The  elements  of  a  highway,  such  as 
pavement  cross  slope,  traffic  lanes, 
shoulders,  medians,  frontage  roads,  and 
roadsides  are  discussed  in  this  chapter. 
Significant  revisions  to  the  chapter 
include  the  following: 

1.  More  information  on  design  to 
accommodate  bicyclists  has  been  added. 

2.  The  information  on  design  of  and 
use  of  curbs  has  been  revised. 

3.  The  section  on  design  of  pedestrian 
facilities  has  been  modified  somewhat 
to  conform  to  the  ADA  implementing 
regulations. 

Chapter  V— Local  Roads  and  Streets 

The  design  guidance  apphcable  to 
those  roads  functionally  classified  as 
local  rural  roads  and  local  urban  streets 
is  covered  in  this  chapter.  Significant 
revisions  include  the  following: 

1 .  Traffic  volume  criteria  in  the  tables 
for  design  speed,  traveled  way,  shoulder 
width,  and  width  and  design  loading  for 
bridges  is  presented  on  the  common 
basis  of  average  daily  traffic  (ADT).  This 
is  based  on  recent  research  which 
concluded  the  existing  practice  of 
mbdng  ADT  and  design  hour  volume 
(DHV)  was  confusing. 

2.  The  values  for  minimum  widths  of 
traveled  way  and  shoulder  for  local 
roads  having  various  ranges  of  ADT 
have  been  modified  based  on  National 
Cooperative  Highway  Research  Program 
(NCHRP)  Report  362,  "Roadway  Width 
for  Low  Traffic  Volume  Roads."  In 
particular,  a  5.4  m  traveled  way  is  now 
permitted  for  highways  with  ADT's  of 
under  400.  For  rural  local  roads  with 
ADT's  of  400  to  1500  the  lane  and 
shoulder  widths  may  be  adjusted  to  a 
minimum  roadway  width  of  9.0  m. 

Chapter  VI — Collector  Roads  and  Streets 

The  design  guidance  apphcable  to 
those  roads  hmctionally  classified  as 
rural  collector  roads  and  urban  collector 
streets  is  covered  in  this  chapter. 
Significant  revisions  to  the  chapter 
include  the  following: 

1.  Traffic  volume  criteria  in  the  tables 
for  design  speed,  traveled  way,  shoulder 
width,  and  width  and  design  loading  for 
bridges  is  presented  on  the  common 
basis  of  ADT.  This  is  based  on  recent 
research  which  concluded  the  existing 
practice  of  mixing  ADT  and  DHV  was 
confusing. 


2.  The  values  for  minimum  widths  of 
traveled  way  and  shoulder  for  rural 
collector  roads  having  various  ranges 
ADT  have  been  modified  based  on 
NCHRP  Report  362,  "Roadway  Width 
for  Low  Traffic  Volume  Roads."  In 
particular,  2.7  m  lane  widths  are  now 
permitted  for  highways  with  ADT's  of 
250  or  less  and  design  speeds  of  60  km/ 
h  or  less. 

3.  Traveled  ways  of  a  minimum  width 
of  6.6  m  are  permitted  to  remain  on 
reconstructed  highways  with  any  ADT 
provided  the  aligement  is  adequate  and 
the  safety  records  are  satisfactory. 

4.  More  information  on  design  to 
accommodate  bicycles  is  included. 

Chapter  VII — Rural  and  Urban  Arterials 

The  basis  for  design  of  the  principal 
and  minor  arterial  road  systems  in  rural 
and  urban  areas  is  presented  in  tins 
chapter. 

The  only  significant  change  between 
the  old  and  new  Policy  was  to  mixiify 
the  table  providing  minimum  widths  of 
traveled  way  and  shoulder  based  on 
information  in  NCHRP  Report  362. 
Traffic  volume  criteria  in  the  table  is 
only  in  terms  of  ADT  (either  current  or 
projected)  and  the  width  of  traveled  way 
for  ADT's  of  400  to  2000  and  design 
speeds  of  imder  100  km/h  have  been 
reduced  sUghtly. 

Chapter  VIII — Freeways 

The  various  types  of  freeways,  their 
design  elements,  controls,  criteria  and 
cross-sectional  elements  are  covered  in 
this  chapter.  The  only  significant 
change  to  this  chapter  was  to  eliminate  • 
specific  right-of-way  widtlis  foi  the 
freeway  cross  sections.  It  is  not 
considered  necessar>'  to  specif)-  a  total 
right-of-way  width  since  this  is  the  sum 
of  the  individual  cross-sectional 
elements. 

Chapter  IX — At-Grade  Intersections 

The  basic  types  of  intersections  and 
the  elements  involved  in  their  designs, 
primarily  those  concerning  the 
accommodation  of  turning  movements, 
are  described  in  this  chapter.  The 
following  are  the  major  changes  in  the 
chapter: 

1 .  Information  on  design  to 
accommodate  bicycles  has  been  added. 

2.  A  discussion  concerning  the 
provision  of  free-flow  right  turns  where 
speed  change  lanes  are  not  provided 
and  where  pedestrians  and  bicyclistt  are 
a  consideration  has  been  added. 

3.  Another  Case  deahng  with  stopped 
vehicles  turning  left  from  a  major 
highway  has  been  added  to  the 
discussion  on  intersection  control. 

4.  The  section  on  sight  distance  at 
ramp  terminals  was  eliminated  because 
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sight  distance  at  these  locations  is 
calculated  in  the  same  manner  as  at  any 
other  intersection. 

5.  The  section  on  railroad  grade 
crossings  was  revised  to  add 
information  on  highway  intersections 
adjacent  to  railroad  grade  crossings. 

Chapter  X — Grade  Separations  and 
Interchanges 

The  basic  types  of  interchanges  and 
grade  separations,  along  with  the  design 
of  their  features,  are  discussed  in  this 
chapter.  The  following  are  the 
significant  changes  in  this  chapter; 

1.  Information  on  single  point 
diamond  interchanges  was  added. 

2.  Information  on  the  accommodation 
of  pedestrians  at  interchanges  was 
added. 

3.  A  discussion  on  ramp  metering  was 
added. 

4.  Most  of  the  information  on  models 
was  eliminated  because  models  and 
model  types  are  illustrative  only  and  not 
directly  related  to  design  criteria. 

Review  Procedure 

Based  on  an  analysis  of  public 
comments  received,  and  its  own 
independent  review,  the  FHWA  will 
reexamine  the  acceptability  of 
modifications  adopted  by  this  rule. 

Rulemaking  Analysis  and  Notices 

Section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  provides 
that  agencies  may  dispense  with  prior 
notice  and  opportunity  for  comment 
when  the  agency  for  good  cause  finds 
that  such  procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

The  FHWA  has  determined  that 
publication  of  a  notice  of  proposed 
rulemaking  would  be  contrary  to  the 
pubhc  interest.  The  FHWA's  Metric 
Conversion  Policy  provides  that  newly 
authorized  Federal  Lands  and  Federal- 
aid  construction  contracts  be  formulated 
solely  in  metric  units  by  September  30, 
1996  .Mthough  this  date  will  have  to  be 
changed  to  September  30,  2000.  to 
comply  with  the  recently  enacted  NHS 
Act.  almost  all  of  the  States  are 
continuing  their  conversion  to  metric  to 
meet  the  previously  established 
deadline  of  September  30,  1996.  The 
Metric  Conversion  Policy  was 
developed  as  required  by  Section  3  of 
the  Metric  Act,  which  mandates  that  all 
Federal  Government  agencies  begin 
using  the  International  System  of  Units 
in  procurements,  grants,  and  other 
busmess-related  activities.  Planning  for 
Federal  Lands  and  Federal-aid 
construction  projects  is  already  well 
underway,  and  States  and  other  FHWA 
partners  need  to  know  now  that  the 


metric  conversions  used  to  formulate 
their  plans  will  match  the  FHWA's 
conversions.  Thus  the  FHWA  believes 
that  implementation  of  AASHTO's  new 
Pohcy.  which  uses  only  metric  values, 
should  be  accomplished  as  soon  as 
possible.  Adoption  of  the  metric  values 
in  the  new  Policy  now  provides 
necessary  certainty  and  continuity  for 
States  and  other  FHWA  partners 
including  highway  construction 
contractors  and  consultants. 

The  FHWA  has  also  determined  that 
prior  notice  and  opportunity  to 
comment  are  unnecessary.  The  text 
changes  in  23  CFR  part  625  only  reflect 
the  establishment  of  the  National 
Highway  System.  The  significant  change 
is  incorporation  of  the  new  Policy  and 
the  metric  values  contained  therein.  The 
FHWA  has  determined,  however,  that 
the  metrir  values  used  in  the  new 
AASHTO  Policy  are  essentially  the 
same  as  the  English  measurements 
already  adopted  by  the  FHWA  pursuant 
to  notice  and  comment  rulemaking. 
That  rulemaking  appeared  in  the 
Federal  Register  on  April  29.  1993. 
wherein  FHWA  adopted  AASHTO's  old 
Pohcy.  On  December  10,  1993.  FHWA 
adopted  AASHTO's  "Interim  Selected 
Metric  Values  for  Geometric  Design." 
which  were  meant  to  provide  the  States 
with  metric  values  for  the  most  critical 
elements  of  geometric  design.  Other 
changes  to  the  old  Policy  that  have  been 
incorporated  into  the  new  Policy  for  the 
most  part  merely  clarify  the  meaning  of 
certain  terminology,  incorporate  the 
latest  geometric  design  information,  or 
correct  some  minor  errors  in  the  old 
Policy. 

Accordingly,  the  FHWA  anticipates 
that  prior  notice  and  opportunity  for 
comment  will  most  likely  not  result  in 
the  receipt  of  useful  information. 
Nonetheless,  public  comment  is 
solicited  on  this  action.  Comments 
received  will  be  carefully  considered  in 
evaluating  whether  any  change  to  this 
action  is  needed. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  metric  values  selected 
in  the  new  Policy  are  functionally 
equivalent  to  the  English  system 
measurements  contained  in  the  old 
Policy  previously  adopted  by  notice  and 
comment  rulemaking.  Although  the  new 
Policy  contains  new  material,  the  basic 
criteria  remain  essentially  the  same.  In 


all  practicality,  the  new  Policy  reflects 
the  criteria,  for  the  most  part,  which 
have  been  in  use  in  designing  Federal- 
aid  highways.  It  is  anticipated  that  the 
economic  impact  of  the  rulemaking  will 
be  minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-345,  5  U.S.C. 
601-612)  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  wrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  stated  above,  the  FHWA  made  this 
determination  based  on  the  fact  that 
metric  values  in  the  new  Policy  are 
functionally  equivalent  to  the  English 
system  values  they  replape  and  the  new 
material  in  the  new  Pohcy  reflects 
criteria  which  for  the  most  part  is 
presently  in  use. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Q^er 
12612  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Ser\'ice  Center  publishes 
the  Unified  Agenda  in  April  and 
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October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards.  Grant  programs — 
transportation,  Highways  and  roads, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Issued  on.  April  8, 1996. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Chapter  I  of  title  23, 
Code  of  Federal  Regulations  as  follows: 

1.  Part  625  is  revised  to  read  as 
follows: 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

Sec. 

625.1  Purpose. 

625.2  Policy. 

625.3  Application. 

625.4  Standards,  policies,  and  standard 
Specifications. 

Authority:  23  U.S.C.  109,  315,  and  402: 
sec.  1073  of  Pub.  L.  102-240.  105  Stat.  1914, 
2012:  49  CFR  1.48  (b)  and  (n). 

§625.1     Purpose. 

To  designate  those  standards, 
policies,  and  standard  specifications 
that  are  acceptable  to  the  Federal 
Highway  Administration  (FHWA)  for 
application  in  the  geometric  and 
structural  design  of  highways. 

§625.2    Policy. 

(a)  Plans  and  specifications  for 
proposed  National  Highway  System 
(NHS)  projects  shall  provide  for  a 
faciUty  that  will — 

(1)  Adequately  serve  the  existing  and 
planned  future  traffic  of  the  highway  in 
a  manner  that  is  conducive  to  safety, 
durability,  and  economy  of 
maintenance;  and 

(2)  Be  designed  and  constructed  in 
accordance  with  criteria  best  suited  to 
accomplish  the  objectives  described  in 
paragraph  (a)(1)  of  this  section  and  to 
conform  to  the  particular  needs  of  each 
locality. 

(b)  Resurfacing,  restoration,  and 
rehabilitation  (RRR)  projects,  other  than 
those  on  the  Interstate  system  and  other 
fi^eways,  shall  be  constructed  in 
accordance  with  standards  which 
preserve  and  extend  the  service  life  of 
highways  and  enhance  highway  safety. 
Resurfacing,  restoration,  and 
rehabilitation  work  includes  placement 
of  additional  surface  material  and/or 
other  work  necessary  to  return  an 
existing  roadway,  including  shoulders, 
bridges,  the  roadside,  and 


Appurtenances  to  a  condition  of 
structural  or  functional  adequacy. 

(c)  An  important  goal  of  the  FHWA  is 
to  provide  the  highest  practical  and 
feasible  level  of  safety  for  people  and 
property  associated  with  the  Nation's 
highway  transportation  systems  and  to 
reduce  highway  hazards  and  the 
resulting  number  and  severity  of 
accidents  on  all  thje  Nation's  highways. 

§625.3    Application. 

(a)  Applicable  standards.  (1)  Design 
and  construction  standards  for  new 
construction,  reconstruction,  resurfacing 
(except  for  maintenance  resurfacing), 
restoration,  or  rehabilitation  of  a 
highway  on  the  NHS  (other  than  a 
highway  also  on  the  Interstate  System) 
shall  be  those  approved  by  the  Secretary 
in  cooperation  with  the  State  highway 
departments.  These  standards  may  take 
into  account,  in  addition  to  the  criteria 
described  in  §  625.2(a).  the  following: 

(i)  The  constructed  and  natural 
environment  of  the  area; 

(ii)  The  environmental,  scenic, 
aesthetic,  historic,  community,  and 
preservation  impacts  of  the  activity;  and 

(iii)  Access  for  other  modes  of 
transportation. 

(2)  Federal-aid  projects  not  on  the 
NHS  are  to  be  designed,  constructed, 
operated,  and  maintained  in  accordance 
with  State  laws,  regulations,  directives, 
safety  standards,  design  standards,  and 
construction  standards. 

(b)  The  standards,  policies,  and 
standard  specifications  contain  specific 
criteria  and  controls  for  the  design  of 
NHS  project:;.  Deviations  from  specific 
minimum  values  therein  are  to  be 
handled  in  accordance  with  procedures 
in  paragraph  (f)  of  this  section.  If  there 
is  a  conflict  between  criteria  in  the 
documents  enumerated  in  §625.4  of  this 
part,  the  latest  listed  standard,  poUcy,  or 
standard  specification  will  govern. 

(c)  Apphcation  of  FHWA  regulations, 
although  cited  in  §  625.4  of  this  part  as 
standards,  policies,  and  standard 
specifications,  shall  be  as  set  forth 
therein. 

(d)  This  regulation  estabhshes  Federal 
standards  for  work  on  the  NHS 
regardless  of  funding  source. 

(e)  The  Division  Administrator  shall 
determine  the  appUcability  of  the 
roadway  geometric  design  standards  to 
traffic  engineering,  safety,  and 
preventive  maintenance  projects  which 
include  very  minor  or  no  roadway  work. 
Formal  findings  of  apphc^bility  are 
expected  only  as  needed  to  resolve 
controversies. 

(f)  Exceptions.  (1)  Approval  wdthin 
the  delegated  authority  provided  by 
FHWA  Order  Ml  100.1  may  be  given  on 
a  project  basis  to  designs  which  do  not 


conform  to  the  minimum  criteria  as  set 
forth  in  the  standards,  policies,  and 
standard  specifications  for: 

(i)  Experimental  features  on  projects; 
and 

(ii)  Projects  where  conditions  warrant 
that  exceptions  be  made. 

(2)  The  determination  to  approve  a 
project  design  that  does  not  conform  to 
the  minimum  criteria  is  to  be  made  only 
after  due  consideration  is  given  to  all 
project  conditions  such  as  maximum 
service  and  safety  benefits  for  the  dollar 
invested,  compatibility  with  adjacent 
sections  of  roadway  and  the  probable 
time  before  reconstruction  of  the  secUon 
due  to  increased  traffic  demands  or 
changed  conditions. 

§625.4    Standards,  policies,  and  Standard 
specifications. 

The  documents  listed  in  this  section 
are  incorporated  by  reference  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  and  are  on  file 
at  the  Office  of  the  Federal  Register  in 
Washington,  DC.  They  are  available  as 
noted  in  paragraph  (d)  of  this  section. 
The  other  CFR  references  listed  in  this 
section  are  included  for  cross  reference 
purposes  only. 

(a)  Roadway  and  appurtenances.  (1)  A 
Pohcy  on  Geometric  E)esign  of 
Highways  and  Streets.  AASHTO  1994 
(See  §  625.4(d)(1)) 

(2)  A  Pohcv  on  Design  Standards — 
hiterstate  System,  AASHTO  1991.  (See 
§  625.4(d)(1)) 

(3)  The  geometric  design  standards  for 
resurfacing,  restoration,  and 
rehabilitation  (RRR)  projects  on  NHS 
highways  other  than  freeways  shall  be 
the  procedures  and  the  design  or  design 
criteria  established  for  individual 
projects,  groups  of  projects,  or  all 
nonfreeway  RRR  projects  in  a  State,  and 
as  approved  by  the  FHW.^.  The  other 
geometric  design  standards  in  this 
section  do  not  apply  to  RRR  projects  on 

'^NHS  highways  other  than  freeways. 

/  except  as  adopted  on  an  individual 
State  basis.  The  RRR  design  stafidards 
shall  reflect  the  consideration  of  the 
traffic,  safety,  economic,  physical, 
community,  and  environmental  needs  of 
the  projects 

(4)  Erosion  and  Sediment  Control  on 
Highway  Construction  Projects,  refer  to 
23  CFR  part  650,  subpart  B. 

(5)  Location  and  Hydraulic  Design  of 
Encroachments  on  Flood  Plains,  refer  to 
23  CFR  part  650.  subpart  A 

(6)  Procedures  for  Abatement  of 
Highwav  Traffic  Noise  and  Construction 
Noise,  refer  to  23  CFR  part  772 

(7)  Accommodation  of  Utilities,  refer 
to  23  CFR  part  645.  subpart  B. 

(8)  Pavement  Design,  refer  to  23  CFR 
part  626. 
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(b)  Bridges  and  structures.  (1) 
Standard  Specifications  for  Higliway 
Bridges.  Fifteenth  Edition.  AASHTO 
1992.  (See  §625. 4(d)(1)) 

(2)  Interim  Specifications — Bridges. 
AASHTO  1993.  (See  §  625.4(d)(1)) 

(3)  Interim  Specifications — Bridges. 
AASHTO  1994.  (See  §  625.4(d)(1)) 

(4)  Interim  Specifications — Bridges. 
AASHTO  1995.  (See  §  625.4(d)(1)) 

(5)  AASHTO  LRFD  Bridge  Design 
Specifications.  First  Edition,  AASHTO 
1994  (U.S.  Units).  (See  §625. 4(d)(1)) 

(6)  AASHTO  LRFD  Bridge  Design 
Specifications.  First  Edition,  AASHTO 
1994  (SI  Units).  (See  §  625.4(d)(1)) 

(7)  Standard  Specifications  for 
Movable  Highway  Bridges.  AASHTO 
1988.  (See  §  625.4(d)(1)) 

(8)  Bridge  Welding  Code.  ANSI/ 
AASHTO/AWS  Dl.5-95.  AASHTO.  (See 
§625.4(d)(l)and(2)) 

(9)  Structural  Welding  Code — 
Reinforcing  Steel,  ANSI.'AWS  Dl.4-92. 
1992.  (See  §  625.4(d)(2)) 

(10)  Standard  Specifications  for 
Structural  Supports  for  Highway  Signs. 
Luminaires  and  Traffic  Signals, 
AASHTO  1994.  For  use  on  NHS 
projects,  the  requirement  for  maximum 
change  in  velocity  in  Section  7, 
Breakaway  Supports,  may  be  16  fps  in 
lieu  of  the  15  fps  contained  in  the 
AASHTO  specifications.  (See 
§625.4(d)(l)) 

(11)  Navigational  Clearances  for 
Bridges,  refer  to  23  CFR  part  650. 
subpart  H. 

(c)  Materials.  (1)  General  Materials 
Requirements,  refer  to  23  CFR  part  635, 
subpart  D. 

(2)  St£mdard  Specifications  for 
Transportation  Materials  and  Methods 
of  Sampling  and  Testing,  parts  I  and  II, 
AASHTO  1995.  (See  §  625.4(d)(1)) 

(3)  Sampling  and  Testing  of  Materials 
and  Construction,  refer  to  23  CFR  part 
637.  subpart  B. 

(d)  Availability  of  documents 
incorporated  by  reference.  The 
documents  listed  in  §  625.4  are 
incorporated  by  reference  and  are  on  file 
and  available  for  inspection  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700. 
Washington,  DC.  These  documents  may 
also  be  reviewed  at  the  Department  of 
Transportation  Library,  400  Seventh 
Street.  SW.  Washington.  DC.  in  Room 
2200.  These  documents  are  also 
available  for  inspection  and  copying  as 
provided  in  49  CFR  part  7,  appendix  D. 
Copies  of  these  documents  may  be 
obtained  from  the  following 
organizations: 

1.  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO).  Suite  249.  444  North 


Capitol  Street,  NW.  Washington,  EX: 
20001. 

2.  American  Welding  Society  (AWS), 
2501  Northwest  Seventh  Street,  Miami, 
FL  33125. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1,  31  and  602 

rrD8664] 

RIN  1545-nAL99 

Information  Reporting  and  Backup 
Withholding 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  provide  rules  regarding 
the  reporting  on  Form  1042-S  of  certain 
bank  deposit  interest  paid  with  respect 
to  a  United  States  bank  account  to  an 
individual  who  is  a  nonresident  alien  of 
the  United  States  and  a  resident  of 
Canada.  The  IRS  has  determined  that 
information  concerning  those  deposits 
would  be  of  significant  use  in  furthering 
its  compliance  efforts,  which  include 
exchange  of  tax  information  with 
Canada. 
EFFECTIVE  DATE:  January  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Burridge  Hughes,  (202)  622-3880 
(not  a  toll-free  number). . 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  ^ 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  under  control  number  1545-0096. 
Responses  to  this  collection  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent/ recordkeeper  is 
approximately  10  hour,  depending  on 
individual  circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  Officer,  FC:FF. 


Washington  DC  20224,  and  the  Office  of 
Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  final 
regulations  to  be  added  to  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  6049  of  the  Internal  Revenue 
Code  (Code).  The  final  regulations 
provide  rules  regarding  reporting  on 
Form  1042-S  of  certain  bank  deposit 
interest  paid  with  respect  to  a  United 
States  bank  account  to  a  nonresident 
alien  individual  who  is  a  resident  of 
Canada. 

Proposed  regulations  on  this  subject 
were  set  forth,  at  §§  1.6049-5(e)(2). 
1.6049-6(e)(6).  and  31.3406(a}-3(b)(l). 
in  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  (53 
FR  5991)  on  February  29,  1988  [INTL- 
52-86  (1988-1  C.B.  892)].  The  IRS 
received  comments  on  the  proposed 
regulations  and  held  a  public  hearing  on 
Jime  15, 1989.  Having  considered  the 
comments  and  the  statements  made  at 
the  hearing,  the  IRS  and  the  Treasury 
Department  adopt  the  proposed 
regulations  as  modified  by  this  Treasury 
decision. 

Explanation  of  Provisions 

A.  Reporting  of  Payments  to  Canadians 

This  Treasury  decision  requires 
reporting  on  a  Form  1042-S  of  certain 
interest  paid  on  deposits  maintained  at 
a  bank's  office  within  the  United  States 
when  paid  to  a  nonresident  alien 
individual  who  is  a  resident  of  Canada. 
However,  interest  on  certain  bearer 
certificates  of  deposit  targeted  to  foreign 
persons  is  excepted  from  the  reporting 
requirement  if  the  interest  is  paid 
outside  the  United  States.  This  final 
regulation  makes  an  exception  to  the 
current  rule,  based  on  §  1.6049-5(b), 
that  certain  interest  amounts  paid  to 
non-U.S.  persons  is  not  subject  to 
reporting  if  a  statement  certifying  non- 
U.S.  status  is  furnished  to  the  payor  or 
middleman  on  a  Form  W-8  (Certificate 
of  Foreign  Status),  as  described  in 
§  1.6049-5(b)(2)(iv).  However,  although 
bank  deposit  interest  paid  to  Canadians 
is  made  subject  to  reporting  under  this 
final  regulation,  backup  withholding 


under  section  3406  is  not  required. 
Further,  in  response  to  suggestions  from 
commentators  that  segregating  interest 
amounts  on  the  basis  of  residence 
would  be  burdensome,  this  final 
regulation  allows  payors  voluntarily  to 
report  on  a  Form  1042-S  payments  to 
all  foreign  persons  receiving  bank 
deposit  interest  without  segregating  on 
the  basis  of  residency. 

The  payor  determines  whether  a 
payee  is  a  Canadian  resident  based  on 
the  address  in  the  country  of  permanent 
residence  required  to  be  provided  on  the 
Form  W-8.  However,  if  the  payor  has 
actual  knowledge  that  the  payee  is  a 
U.S.  person.  Form  1099  reporting 
provisions  apply. 

See  proposed  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  regeu-ding  proposed  changes  to 
the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
February  29,  1988. 

B.  Comments  on  Canadian  Reporting 
Provisions 

Commentors  stated  that  imposing 
information  reporting  with  respect  to 
deposits  of  nonresident  ahens  may 
undercut  the  competitiveness  of  U.S. 
banks.  The  IRS  and  Treasury  considered 
these  comments  but,  in  light  of  our 
obligations  under  the  United  States- 
Canada  income  tax  treaty  and  the    • 
reporting  by  Canadian  banks  of  U.S. 
depositor  interest  to  Canadian  tax 
authorities,  have  decided  to  finalize 
these  proposed  regulations. 

In  response  to  comments  that  the 
reporting  requirement  be  delayed,  or  at 
least  that  a  transition  period  be  allowed, 
because  of  the  time  required  to  identify 
Canadian  account  holders  and  to  modify 
processing  systems  for  reporting 
purposes,  the  new  reporting 
requirement  will  be  phased  in  over  a 
three-year  period,  starting  with 
payments  m^de  on  or  after  January  1 , 
1997.  On  or  after  that  date,  payors  will 
identify  Canadian  account  holders  as 
Forms  W-8  are  received  from  new 
depositors  or  renewed  by  existing 
depositors.  Upon  identifying  account 
holders  as  Canadians,  payors  must  begin 
reporting  bank  deposit  interest  paid  to 
those  persons. 

Commentors  also  requested  that  the 
IRS  develop  and  permit  Form  1042-S 
reporting  on  magnetic  diskette,  as  is 
allowed  for  Form  1099  filings;  permit 
the  Form  1042-S  to  be  the  transmittal 
document  for  the  Form  1042-S  filing; 
and  allow  financial  institutions  to  file 
separate  tapes  or  diskettes  for  each  area 
of  the  bank,  rather  than  bank-wide. 
These  filing  changes  have  previously 
been  made  by  the  IRS  and  require  no 
further  action. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory- 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Teresa  Burridge  Hughes, 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

26  CFR  Part  602 


§  1 .8049-4    Return  of  Informstibn  as  to 
intsrest  paid  and  origlnai  Issue  discount 
Includibte  in  gross  income  after  December 
31,1982. 


(b) 


«      *      * 


'^^-/^, 


Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  31  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

^    Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  entries  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Sections  1.6049-4  also  issued  under  26 

U.S.C.  6049  (a).  (b),(c).  and  (d). 

Section  1.6049-5  also  issued  under  26 

U.S.C.  6049  (a),  (b).  (c).  and  (d).  *   *   * 

Par.  2.  Section  1.6049-4  is  amended 

by: 

1.  Removing  the  reference  "(b)(3)' 
and  adding  "(b)(3)  and  (b)(5)"  in  its 
place  in  the  first  sentence  of  paragraphs 
(bid)  and  (b)(2)  introductory  text. 

2.  Revising  the  first  sentence  of 
paragraphs  ^)(3)  and  (b)(4). 

3.  Adding  paragraph  (b)(5). 

4.  Removing  the  authority  citation  at 
the  end  of  the  section. 

The  revisions  and  addition  read  as 
follows: 


(3)  *   *  •  Except  as  provided  in 
paragraph  (b)(5)  of  this  section,  every 
person  acting  as  a  middleman  (as 
defined  in  paragraph  (f)(4)  of  this 
section)  shall  make  an  information 
return  on  Forms  1096  and  1099  for  the 
calendar  year.  •   •  • 

(4)  *   •   *  Except  as  provided  in 
paragraph  (b)(5)  of  this  section.  ever> 
person  carrj'ing  on  the  banking  business 
who  makes  payments  of  interest  to 
another  person  (whether  or  not 
aggregating  $10  or  more)  during  a 
calendar  year  with  respect  to  a 
certificate  of  deposit  issued  in  bearer 
form  shall  make  an  information  return 
on  Forms  1096  and  1099.  *   *   * 

(5)  Interest  payments  to  Canadian 
nonresident  alien  individuals — (i) 
General  rule.  In  the  case  of  interest  paid 
to  a  Canadian  nonresident  alien 
individual  (as  described  in  §  1.6049- 
8(a)).  the  payor  or  middleman  shall 
make  an  information  return  on  Form 
1042-S  for  the  calendar  year  in  which 
the  interest  is  paid.  The  payor  or 
middleman  shall  prepare  and  transmit 
Form  1042-S  at  the  time  and  in  the 
manner  prescribed  by  section  1461  and 
the  regulations  under  that  section  and 
by  the  form  and  its  accompanying 
instructions.  See  §  1.6049-6(e)(4)  for 
furnishing  a  copy  of  the  Form  1042-S  to 

^e  pavee.  To  determine  whether  an 
information  return  is  required  for 
original  issue  discount,  see  §§  1.6049- 
5(c)  and  1.6049-8(a) 

(ii)  Effective  date.  Paragraph  (b)(5)(i) 
of  this  section  shall  be  effective  for 
pavments  made  after  December  31.  1996 
with  respect  to  a  Form  W-8  (Certificate 
of  Foreign  Status)  furnished  to  the  payor 
or  middleman  after  that  date. 
«        *        •         «         * 

Par.  3.  Sfection  1.6049-5  is  amended 

by: 

1.  Revising  the  introductory  texl  of 

paragraph  (b)(1). 

2.  Revising  the  last  sentence  in 
paragraph  (c). 

3.  Removing  authority  citation  at  the 
end  of  the  section. 

The  revisions  read  as  follows: 

§  1 .6049-6    Interest  and  original  issue 
discount  subject  to  reporting  after 
December  31, 1982. 
•        »        »         •        * 

(b)  •  *  *  (1)  *   *   *  Subject  tb  the 
provisions  of  §  1. 6049-8.  the  term 
interest  does  not  include 
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(c)  *   *   •  Original  issue  discount  on 
an  obligation  (including  an  obligation 
with  a  maturity  of  not  more  than  6 
months  from  the  date  of  original  issue) 
held  by  a  nonresident  alien  individual 
or  foreign  corporation  is  interest 
described  in  paragraph  (b)(l)(vi)  (A)  or 
(B)  of  this  section  and.  therefore  is  not 
mterest  subject  to  reporting  under 
section  6049  unless  it  is  described  in 
§  1.6049-8(a)  (relating  to  bank  deposit 
interest  paid  to  a  Canadian  noru-esident 
alien  individual). 

Par.  4.  Section  1.6049-6  is  amended 
by: 

1.  Redesignating  paragraph  (e)(4)  as 
paragraph  (e)(5). 

2.  Adding  new  paragraph  (e)(4). 
The  addition  reads  as  follows: 

§  1 .6049-6    Statements  to  recipients  of 
Interest  payments  and  holders  of 
obligations  for  attributed  original  issue 
discount 

«        «         *         tt         • 

(e)*   •    • 

(4)  Special  rule  for  amounts  described 
in  §1.6049-Slal  paid  after  December  31. 
1996.  In  the  case  of  amounts  described 
in  §  1.6049-8(a)  (relating  to  payments  of 
interest  to  Canadian  nonresident  alien 
individuals)  paid  after  December  31, 
1996.  any  person  who  makes  a  Form 
1042-S  under  section  6049(a)  and 
§  1.6049-4(b)(5)  shall  furnish  a 
statement  to  the  recipient.  The 
statement  shall  include  a  copy  of  the 
Form  1042-S  required  to  be  prepared 
pursuant  to  §  1.6049-^(b)(5|  and  a 
statement  to  the  effect  that  the 
information  on  the  Form  is  being  *" 

furi.ished  to  the  I'nited  Slates  Internal 
Revenue  Service  and  may  be  furnished 
to  Canada. 
*         •         •         *         * 

Par.  5.  Section  1.6049-8  is  added  to 
read  as  follows: 

§  1.6049-8    Interest  and  original  issue 
discount  paid  to  residents  of  Canada. 

(a)  Interest  subiert  to  reporting 
requirement.  For  purposes  of  ?'§  1.6049- 
4,  1.6049-6  and  this  section  and  except 
as  provided  in  paragraph  (b)  of  (his 
section,  tne  term  mterest  means  interest 
paid  to  a  Canadian  nonresident  alien 
individual  after  December  31.  1996, 
where  the  interest  is  described  in 
section  871(i)(2)(A)  with  respect  to  a 
deposit  maintained  at  an  office  within 
the  United  States.  For  purposes  of  the 
regulations  under  section  6049.  a 
Canadian  nonresident  alien  individual 
is  an  individual  who  resides  in  Canada 
and  is  not  a  United  States  citizen  The 
pavor  or  middleman  may  relv  upon  the 
permanent  residence  address  (as 
defined  in  section  1441  and  the 
regulations  under  that  section)  as  stated 


on  the  Form  W-8  (described  in  section 
6049  and  the  regulations  under  that 
section)  in  order  to  determine  whether 
the  payment  is  made  to  a  Canadian 
nonresident  alien  individual.  Amounts 
described  in  this  paragraph  (a)  are  not 
subject  to  backup  withholding  under 
section  3406.  See  §31.3406(g)-l(d)  of 
this  chapter. 

(b)  Interest  excluded  from  reporting 
requirement.  The  term  interest  does  not 
include  an  amount  that  is  paid  by  the 
issuer  or  its  agent  outside  the  United 
States  with  respect  to  an  obligation  that 
is  described  in  paragraph  (b)  (1)  or  (2) 
of  this  section. 

(l)(i)  The  obligation  is  not  in 
registered  form  (within  the  meaning  of 
section  163(f)  and  the  regulations 
thereunder):  is  part  of  a  larger  single 
public  offering  of  securities;  and  is 
described  in  section  163(f)(2)(B). 

(ii)  Unless  it  has  actual  knowledge  to 
the  contrary,  a  middleman  may  treat  an 
obligation  as  if  it  is  described  in  section 
163(f)(2)(B)  if  the  obligation  or  coupon 
therefrom,  whichever  is  presented  for 
payment,  contains  the  statement 
described  in  section  163(fl(2)(B)(ii)(II) 
and  the  regulations  thereunder. 

(2)(i)  The  obligation  has  a  face  or 
principal  amount  of  not  less  than 
$500,000.  and  satisfies  the  requirements 
described  in  paragraphs  (b)(2)(i)  (A).  (B), 
and  (C)  of  this  section. 

(A)  The  obligation  satisfies  the 
requirements  of  sections  16J(f)(2)(B)  (i) 
and  (ii)(I)  and  the  regulations 
thereunder  (as  if  it  were  a  registration- 
required  obligation  within  the  meaning 
of  section  163(f)(2)(A))  and  is  issued  in 
accordance  with  the  procedures  of 
§1.163-5(c)(2)(i)(D)). 

(B)  If  the  obligation  is  in  registered 
form,  it  is  registered  in  the  name  of  an 
exempt  recipient  described  in  §  1.6049- 
4(c)(l)(ii). 

(C)  The  obligation  has  on  its  face  and 
on  any  detachable  coupons  the 
following  statement  (or  a  similar 
statement  having  the  same  effect):  "By 
accepting  this  obligation  or  coupon,  the 
holder  represents  and  warrants  that  it  is 
not  a  United  States  person  (other  than 
an  exempt  recipient  described  in  the 
regulations  under  section  6049(b)(4)  of 
the  Internal  Revenue  Code  and  the 
regulations  thereunder)  and  that  it  is  not 
acting  for  or  on  behalf  of  a-^United  States 
person  (other  than  an  exempt  recipient 
described  in  the  regulations  under 
section  6049(b)(4)  of  the  Internal 
Revenue  Code  and  the  regulations 
thereunder)." 

(ii)  Unless  the  middleman  has  actual 
knowledge  to  the  contrary,  it  may  treat 
an  obligation  as  satisfying  the 
requirements  of  sections  163(f)(2)(B)  (i) 
and  (ii)(I)  and  the  regulations 


thereunder  if  the  obligation  or  a  coupon 
therefrom,  whichever  is  presented  for 
payment,  contains  the  statement  in 
paragraph  (b)(2)(i)(C)  of  this  section. 

PART  31— EMPLOYMErfT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Far.  5a.  The  authority  for  part  3 1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  '  *  * 

Par.  6.  Section  31.3406(g)-l  is 
amended  by  adding  paragraph  (d)  to 
read  as  follows: 

§  31.3406(g)-1  Exception  for  payments  to 
certain  payees  and  certain  other  payments. 

***** 

(d)  Reportable  payments  made  to 
Canadian  nonresident  alien  individuals. 
A  payment  of  interest  made  to  a 
Caiiadian  nonresident  alien  individual 
under  §  1.6049-8(a)  of  this  chapter  is 
not  subject  to  withholding  under  section 
3406. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  8.  Section  602.101.  paragraph  (c) 
is  amended  by  removing  the  entry 
"§  31.3406(a)-l-§  31.3406(i)-l"  and 
adding  entries  to  the  table  in  numerical 
order  to  read  as  follows: 

§  602.101    OMB  Control  numbers. 

***** 

(c)  *   •   * 


CFR  part  or  section  where 
identified  and  described 


Current 
OMB  con- 
trol No. 


1.6049-6  1545-0096 

•  •  •  •  * 

31.3406(a>-1  1545-0112 

3i.3406(a)-2 1545-0112 

3l.3406(a)-3 1545-0112 

31.3406(a)-4 1545-0112 

31.3406(b)(2)-1   1545-0112 

31.3406(b)(2>-2  1545-0112 

31.3406(b)(2)-3  1545-0112 

31.3406(b)(2)-^  1545-0112 

3l.3406(b)(2)-5  1545-0112 

3l.3406(b){3)-1   1545-0112 

31.3406(b)(3)-2  1545-0112 

31.3406(b)(3)-3  1545-0112 

31.3406(b)(3)-4  1545-0112 

31.3406(b)(4)-1   1545-0112 

31.3406(c)-1  1545-0112 

31.3406(d;-1  1545-0112 

31.3406(d)-2  1545-0112 

31.3406(d)-3 1545-0112 

31.3406(d)-4 1545-0112 


CFR  part  or  sectk)n  where  oMfTrnn- 
identified  and  described  trc?Na 

3l.3406(e)-1  1545-0112 

31.3406(f>-1  1545-0112 

31.3406(g>-1  1545-0096 

1545-0112 

31.3406(g)-2 1545-0112 

31.3406(g>-3 1545-0112 

31.3406(h>-1  1545-0112 

3l.3406(h)-2 1545-0112 

31.3406(h)-3 1545-0112 

31.3406(l)-1  1545-0112 


Nfargaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  March  27. 1996 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc  96-9456  Filed  4-15-96;  10:14  ami 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Pari  25 

[AG  Order  No.  2002-95] 

RIN1106-AA41 

Removal  of  28  CFR  Part  25— 
Recommendations  to  the  President  on 
Civil  Aeronautics  Board  Decisions 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  removes  28  CFR 
part  25 — Recommendations  to  the 
President  on  Civil  Aeronautics  Board 
Decisions — from  the  Code  of  Federal 
Regulations.  Part  25  is  unnecessary,  and 
its  removal  will  help  to  streamline  the 
Code  of  Federal  Regulations. 
DATES:  This  final  rule  is  effective  April 
22.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Blumenthal.  Assistant  Chief. 
Legal  Policy  Section.  Antitrust  Division. 
Room  3121  Main  Justice  Building.  10th 
&  Pennsylvania  Avenue  NW., 
Washington.  DC  20530;  telephone  (202) 
514-2513. 

SUPPLEMENTARY  INFORMATKM:  Title  28 
CFR  part  25  contains  Department  of 
Justice  ("Department")  regulations 
setting  forth  procedures  for  receiving 
comments  from  private  parties  on 
possible  recommendations  by  the 
Department  to  the  President  concerning 
decisions  by  the  Secretary  of 


Aeronautics  Board  ("CAB")  pursuant  to 
49  U.S.C.  1461,  but  the  CAB's  authority 
in  this  regard  was  subsequently 
transferred  to  the  Secretary.)  Under  49 
U.S.C.  41307  and  41509,  the  Secretary 
must  submit  for  Presidential  review 
decisions  made  by  the  Secretary  to 
issue,  deny,  amend,  revoke,  etc.. 
certificates  to  domestic  or  foreign  air 
carriers  to  provide  foreign  air 
transportation,  or  to  suspend,  cancel,  or 
reject  tariffs  for  foreign  air 
transportation.  The  President  may 
disapprove  decisions  of  the  Secretary 
only  for  reasons  based  on  foreign 
relations  or  national  defense 
considerations.  E.G.  12597.  52  FR  18335 
(1987).  provides  that  the  Department, 
along  with  certain  other  Executive 
Branch  agencies,  may  make 
recommendations  to  the  President 
concerning  such  decisions  by  the 
Secretary  for  reasons  relating  to  the 
national  defense  or  foreign  relations. 
Any  other  concerns  that  the  Department 
may  have  with  the  Secretary's  decisions, 
including  those  related  to  regulatory 
policy,  are  to  be  presented  to  the 
Department  of  Transportation  ("DOT") 
in  accordance  with  the  procedures  of 
DOT. 

Under  section  8  of  E.O.  12597, 
"[djepartments  and  agencies  *   *   *  that 
regularly  make  recommendations  in 
connection  with  the  [above  described) 
presidential  review  •   •   •  shall  •   •   • 
(a)  establish  public  dockets  for  all 
written  communications  •   •   *  between 
their  officers  and  employees  and  private 
parties  in  connection  with  the 
preparation  of  such  recommendations; 
and  (b)  prescribe  such  other  procedures 
governing  oral  and  written 
communications  as  they  deem 
appropriate."  (Emphasis  added.) 
Essentially.  28  CFR  part  25  provides 
that  pubUc  comments  concerning 
possible  Department  recommendations 
shall  be  in  writing  whenever  possible, 
shall  be  submitted  in  duphcate,  and 
shall,  unless  such  communications  are 
entitled  to  confidential  treatment  or  are 
publicly  available  from  DOT.  be  placed 
in  a  public  docket  established  in  the 
Legal  Procedures  Unit  of  the  Antitrust 
Division. 

The  Department  has  had  no  occasion 
to  make  recommendations  to  the 
President  concerning  the  national 
defense  or  foreign  relations  implications 
of  the  issuance  of  certificates  to  provide 
foreign  air  transportation  or  the 
rejection  of  tariffs  for  foreign  air 
transportation,  nor  has  it  received 
comments  from  private  parties  on  any 


Transportation  ("Secretary")  submitted^_^_ .  . 

for  Presidential  approval  pursuant  to  49      such  possible  recommendations,  for  at 
U.S.C.  41307  and  41509.  (At  the  time  least  the  last  seven  years.  Furthermore, 

this  regulation  was  promulgated,  these        the  Department  does  not  anticipate 
duties  were  performed  by  the  Civil  doing  so  on  a  regular  basis  in  the  future. 


Thus.  28  CFR  part  25  is  not  required  to 
be  promulgated  by  E.O.  12597,  and  its 
inclusion  in  the  Code  of  Federal 
Regulations  is  unnecessary-.  Private 
parties  wishing  to  submit  comments  to 
the  Department  concerning  possible 
recommendations  by  the  Department 
under  49  U.S.C.  41307  and  41509  will 
be  informed  of  the  proper  procedures  to 
follow,  and  a  pubUc  docket  for 
comments  will  be  created,  on  an  ad  hoc 
basis  should  such  an  occasion  ever 
arise.  Therefore,  the  Department  is 
removing  28  CFR  part  25.  / 

Administrative  Procedure  Act,  5  U.S.C 
553 

Because  this  regulation  imposes  no  \, 
new  requirements  or  restrictions,  the 
Department  of  Justice  finds  good  cause 
for  exempting  it  from  the  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612 

This  regulation  will  not  have 
substemtial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b).  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f).  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Sub)ects  in  28  CFR  Part  25 

Administrative  practice  and 
procedure.  Air  transportation.  Antitrust. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  and  pursuant  to  28 
U.S.C.  509,  510,  and  5  U.S.C.  301,  in 
Title  28  of  the  Code  of  Federal 
Regulations,  part  25  is  removed. 
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Dated:  December  14.  1995. 
Jajwt  Reno, 
Attorney  General 

|FR  Doc.  96-9749  Filed  4-19-96;  8:45  am] 
BiLUNa  cooe  mio-oi-m 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1614 

Federal  Sector  Equal  Employment 
Opportunity 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
action:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Federal  sector  equal  employment 
opportunity  provisions  concerning  the 
time  Ihnit  for  a  complainant  to  file  an 
appeal  with  the  Merit  Systems 
Protection  Board  (Board)  following  an 
agency's  final  decision  on  a  mixed  case 
complaint.  The  rule  is  being  amended 
t>ecause  the  Board  lengthened  the  time 
limits  for  filing  a  timely  appeal  from  a 
complaint  raising  issues  of  prohibited 
discrimination. 

EFFECTIVE  DATE:  April  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT! 
Thomas  J.  Schlageter,  Assistant  Legal 
Counsel,  or  Daniel  T.  Riordan,  Senior 
Attorney,  Advice  and  External 
Litigation  Division,  Equal  Employment 
Opportunity  Commission,  1801  L  Street 
N\V.,  VVa.ihington.  DC.  20507; 
telephone  (202)  663-4669  or  (202)  663- 
7026  (TDD).  Copies  of  this  final  rule  are 
also  available  in  the  following  formats: 
Large  print,  braille,  audio-tape  and 
electronic  file  on  computer  disk. 
Requests  for  this  notice  in  an  alternative 
format  should  be  made  to  the 
Publications  Information  Center  at  (800) 
669-3362  (Voice)  or  (800)  800-3302 
(TDD). 

SUPPLEMENTARY  INFORMATION:  This 
change  in  the  EEOC's  procedures  came 
about  as  a  result  of  the  Board's  revision 
of  its  procedures  for  accepting  appeals 
following  a  final  decision  by  an  agency 
on  a  mixed  case  complaint.  The  Board 
enlarged  the  time  limit  for  accepting 
such  appeals  in  a  final  rule  at  59  FR 
31109,  June  1771994,  which  amended  5 
CFR  §  1201.154(b)(l)~Of  its  regulations. 
The  Board  changed  the  time  limit  for 
filing  initial  appeals  to  bring  the  Board's 
procedures  more  in  line  with'  the  legal 
and  regulatory  time  limits  for  filing  with 
the  Federal  Courts  and  EEOC,  and  also 
to  make  the  Board's  appellate  processes 
more  accessible  to  Federal  employees. 
59  FR  31109  EEOC  is  therefore 
amending  its  regulation  to  conform  with 


the  new  time  limit  established  by  the 
Board. 

We  are  issuing  a  final  rule  rather  than 
a  notice  of  proposed  rulemaking 
because  we  have  determined,  for  good 
cause,  that  publication  of  a  proposed 
rule  and  solicitation  of  comments  is  not 
necessary.  The  Board  initially 
announced  this  change  as  a  proposed 
rule  at  59  FR  18764,  April  20,  1994,  and 
asked  for  comments:  a  significant 
majority  of  the  comments  received 
favored  or  were  not  opposed  to  the 
change. 

Regulatory  Procedures 

Executive  Order  12866 

The  Commission  has  determined  that 
this  regulatory  action  is  not 
"significant"  as  defined  by  Executive 
Order  12866,  and  is  therefore  not 
subject  to  review  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

In  addition,  the  Commission  also 
certifies  under  5  U.S.C.  605(b),  enacted 
by  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
this  reason,  a  regulatory  flexibility 
analysis  is  not  required. 

Papen\'ork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
which  are  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35). 

List  of  Subjects  in  29  CFR  Part  1614 

Administrative  practice  and 
procedure.  Aged.  Equal  employment 
opportunity.  Government  employees, 
individuals  with  disabilities.  Religious 
discrimination.  Sex  discrimination. 
Gilbert  F.  Casellas, 
Chairman. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Equal  Employment 
Opportunity  Commission  is  amending 
29  CFR  Part  1614  as  follows: 

PART  1614— FEDERAL  SECTOR 
EQUAL  EMPLOYMENT  OPPORTUNITY 

1 .  The  authority  citation  for  29  CFR 
Part  1614  continues  to  read  as  follows: 

Authority:  29  U.S.C.  206(d),  633a.  791  and 
794a:  42  U.S.C.  20OOe-16:  E  O.  10577,  3  CFR, 
1954-1958  Comp.,  p.  218;  E.O.  11222,  3  CFR, 
1964-1965  Comp  .  p  306;  E.O  11478,  3  CFR, 
1969  Comp.,  p  133;  E.O.  12106.  3  CFR.  1978 
Lomp  .  p  263;  Reorg.  Plan  No.  1  of  1978.  3 
CFR,  1978  Comp.,  p.  321. 


§1614.302    [Amended] 

2.  Section  1614.302  is  amended  by 
removing  the  number  "20"  in 
paragraphs  (d)(l)(ii)  and  (d)(3)  and 
adding  in  their  place  the  number  "30." 

[FR  Doc.  96-9570  Filed  4-19-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH97-1;  FRL-5462-2] 

Interim  Final  Determination  That  State 
Has  Corrected  the  Deficiency;  Ohio 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Interim  final  determination. 

SUMMARY:  In  the  proposed  rules  section 
of  this  Federal  Register,  USEPA  has 
proposed  conditional  approval  of  the 
State  of  Ohio's  New  Source  Review 
(NSR)  program  rules.  Based  on  the 
proposed  conditional  approval.  USEPA 
is  making  an  interim  final  determination 
by  this  action  that  Ohio  has  corrected 
the  deficiency  for  which  a  sanctions 
clock  began  on  October  2lT'l994.  This 
action  will  defer  applicatidQof  the 
offset  sanction  and  defer  theS^lication 
of  the  highway  sanction.  Although  this 
action  is  effective  upon  publication, 
USEPA  will  take  comment  and  will 
publish  a  final  rule  taking  into 
consideration  any  comments  received 
on  this  interim  final  rule. 

DATES:  This  action  will  be  effective 
April  22,  1996.  Comments  must  be 
received  by  May  22,  1996. 

ADDRESSES:  Comments  should  be  sent 
to:  J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  IL  60604. 
The  State  submittal  and  USEPA 's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Nearmyer,  Permits  and 
Grants  Section.  Air  Programs  Branch. 
U.S.  Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  IL  60604.  (312)  353-4761. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  20.  1993  the  State 
submitted  an  NSR  plan  revision  request 
which  USEPA  disapproved  in  full  on 
September  24.  1994  (59  FR  48392).  The 
USEPA 's  disapproval  action  started  an 


18-month  clock  for  the  application  of 
one  sanction  (followed  by  a  second 
sanction  6  months  later)  under  section 
1 79  of  th^Clean  Air  Act  (CAA)  and  a 
24-month  clock  for  promulgation  of  a 
Federal  implementation  plan  under 
section  110(c)(1)  ol  me  Caa.  ine  State 
subsequently  submitted  a  revised 
program  on  April  12, 1996.  In  the 
proposed  rules  section  of  this  Federal 
Register,  USEPA  has  proposed 
additional  approval  of  the  State  of 
Ohio's  submittal  of  its  NSR  requested 
State  Implementation  Plan  revision. 

n.  USEPA  Action 

Based  on  the  proposed  conditional 
approval  set  forth  in  the  proposed  rules 
section  of  this  Federal  Register,  USEPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiency  that  started  the 
sanction  clock  and,  therefore,  is  taking 
this  interim  final  action  finding  that  the 
State  has  corrected  the  disapproval 
deficiency,  effective  on  publication. 
This  action  does  not  stop  the  sanction 
clock  that  started  for  this  area  on 
October  21, 1994.  However,  this  action 
v«ll  defer  the  application  of  the  offsets 
sanction  and  will  defer  the  application 
of  the  highway  sanction.  See  59  FR 
39832  (Aug.  4, 1994)  codified  at  40  CFR 
52.31.  If  USEPA  takes  final  action 
conditionally  approving  the  State's 
submittal,  such  action  will  continue  any 
deferral  of  the  offset  and  highway 
sanctions.  When  the  State  meets  its 
commitment  and  USEPA  takes  final 
action  fully  approving  the  State's 
submittal  meeting  those  commitments, 
such  action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
Uft  any  applied,  stayed  or  deferred 
sanctions. 

At  this  time,  USEPA  is  also  providing 
the  public  with  an  opportunity  to 
comment  on  this  final  action.  If,  based 
on  the  comments  on  this  action  and  the 
comments  on  USEPA 's  proposed 
conditional  approval  of  the  State's 
submittal,  USEPA  determines  that  the 
State's  submittal  is  not  approvabie  and 
this  final  action  was  inappropriate, 
USEPA  will  take  further  action  to 
disapprove  the  State's  submittal  and  to 
find  that  the  State  has  not  corrected  the 
original  disapproval  deficiency.  Such 
action  will  retrigger  the  sanctions 
consequences  as  described  in  the 
sanctions  rule.  See  59  FR  39832. 

III.  Administrative  Requirements 

Because  USEPA  has  preliminarily 
determined  that  the  State  has  an 
approvabie  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  USEPA  is  invoking 
the  good  cause  exception  under  the 


Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
See  5  U.S.C.  553(b)(B).  The  USEPA 
believes  that  notice-and-comment 
rulemaking  before  the  effective  date  of 
this  action  is  impracticable  and  contrary 
to  the  public  interest.  The  USEPA  has 
reviewed  the  State's  submittal  and, 
through  its  proposed  action,  is 
indicating  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the 
deficiency  that  started  the  sanctions 
clock.  Therefore,  it  is  not  in  the  public 
interest  to  initially  apply  sanctions  or  to 
keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  that 
it  can  to  correct  the  deficiency  that 
triggered  the  sanctions  clock.  Moreover, 
it  would  be  impracticable  to  go  through 
notice-and-comment  rulemaking  on  a 
finding  that  the  State  has  corrected  the 
deficiency  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore.  USEPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  USEPA 
completes  its  rulemaking  process  on  the 
approvability  of  the  State's  submittal.  In 
addition,  USEPA  is  invoking  the  good 
cause  exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively.  l^EPA  may  certify  that 
the  rule  will  nek^ve  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  CAA. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  anv  small  entities. 

Under  section's  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22, 1995,  USEPA 
must  undertake  various  actions  in 


assqpiation  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SI  00  million 
or  more  to  the  private  sector,  or  to  a 
State,  local  and/or  tribal  govemment(s) 
in  the  aggregate.  The  USEPA  must  also 
develop  a  plan  with  regard  to  small 
governments  that  would  be  significantly 
or  uniquely  affected  by  the  rule. 

Because  this  direct  final  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year.  USEPA  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  selection  of 
the  least  costly,  most  cost  effective,  or 
least  burdensome  alternative  because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  USEPA  is  not  required  to  develop 
a  plan  for  small  governments.  Further, 
this  final  rule  only  defers  the  imposition 
of  sanctions;  it  imposes  no  new 
requirements. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping 
requirements.  Ozone,  and  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  15. 1996. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
IFR  Doc.  96-9913  Filed  4-19-96.  8  45  ami 
BILLING  CODE  MeO-SO-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  3 

[Docliet  No.  OST-96-1264;  Notice  9ft-il] 

RIN210&-AC39 

Use  Of  the  Official  Seal 

AGENCY:  Office  of  the  Secretar\-. 
Department  of  Transportation  (DOT). 

ACTION:  Final  rule. 


'  As  previously  noted,  however,  by  this  action 
USEPA  IS  providing  the  public  with  a  chance  to 
comment  on  USEP.^'s  determinaliilR^er  the 
effective  date  ar.d  TSEPA  will  con?«(*  an\ 
comments  received  in  determining  wj^ther  to 
reverse  such  action. 


SUMMARY:  DOT  is  removing  from  the 
Code  of  Federal  Regulations  regulations 
governing  what  uses  may  be  made  of  its 
Official  Seal  and  which  official!,  have 
the  authority  'o  affix  it  because  the 
regulations  duplicate  internal  directives 
that  are  available  to  the  public.  This 
action  is  taken  on  the  Department  s 
initiative  in  response  to  the  President's 
Regulatory  Reinvention  Initiative 
EFFECTIVE  DATE:  Mav  22.  1996. 
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FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  I  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington.  DC  20590, 
telephone  (202)  366-9156.  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION:  Since  its 
establishment  in  1967,  DOT  has  had  an 
Official  Seal,  which  indicates  official 
action  of  DOT  and  must  be  judicially 
noticed  These  same  provisions  appear 
in  DOT'S  internal  directives,  which  are 
public  documents.  To  eliminate 
duplication,  the  regulations  regarding 
appropriate  uses  of  the  Seal  and 
identification  of  which  officials  of  DOT 
may  affix  it  will  be  removed  from  the 
Code  of  Federal  Regulations  but 
continue  to  appear  in  the  internal 
directives.  Because  these  changes  are 
editorial  in  nature  and  do  not  change 
the  substantive  requirements,  the 
Department  finds  that  notice  and 
comment  are  unnecessary  and  contrary 
to  the  public  interest. 

Analysis  of  Regulatory  Impacts 

This  amendment  is  not  a  "significant 
regulatory  action"  within  the  meaning 
nf  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulator\'  Policies  and 
Procedures.  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
There  is  no  economic  impact  as  a  result 
nf  this  change  Moreover.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  significantly  affect 
the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  l'olic\  Act  of  1969.  It  has 
also  been  reviewed  under  Executive 
Order  12612.  Federalism,  and  it  has 
been  deternuneii  that  it  does  not  have 
sufficient  implicatio'is  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment 

Finallv.  the  rule  tioes  not  t:ontain  anv 
collection  of  iiitormatKm  requirements, 
requiring  review  under  the  Paperwork 
Reduction  Act  ot  19H0 

List  of  Subjects  in  49  CFR  Part  3 

Seals  and  insignia 
in  accordance  with  the  above,  DOT 
amends  49  CiFR  Part  3  as  follows: 

PART  3— [AMENDED] 

1    The  authority  citation  to  Part  3  is 
revised  to  read  as  follows; 

Authority:  4'^)  f  SC    I()2(e). 

§§  3.3  and  3.5    [Removed] 

2.  Sections  3.3  and  3  5  are  removed. 


Issued  in  Washington,  DC,  on  this  1st  day 
of  April,  1996. 
Federico  Pena, 
Spcrptaiy  of  Transportation. 
|FR  Doc  96-9701  Filed  4-19-96;  8145  am) 
BILLING  COOC  4aiO-62-P 

49  CFR  Part  79 

[Docket  No.  OST-06-12S8;  Notice  96-8] 

RIN  2105-AC41 

Medals  of  Honor 

AGENCY:  Office  of  the  Secretarv, 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  DOT  is  clarifying  its 
regulations  regarding  award  of  Medals 
of  Honor  for  bravery  in  land 
transportation  accidents/incidents.  This 
action  is  taken  on  the  Department's 
initiative  in  response  to  the  President's 
Regulatory  Reinvention  Initiative. 
EFFECTIVE  DATE:  May  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington,  DC  20590, 
telephone  (202)  366-9156,  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION:  Acting 
through  DOT,  the  President  of  the 
United  States  may  award  a  bronze 
medal  for  bravery  to  any  person  who.  by 
extreme  daring,  risks  his/her  life  in 
trying  to  prevent,  or  to  save  the  life  of 
a  person  in,  a  grave  accident  in  the 
United  States  that  involves  an  interstate 
rail  carrier  or  a  motor  vehicle  being 
operated  on  public  highways.  See  49 
use.  80504.  The  regulations 
implementing  this  authority  were  last 
amended  in  1968.  DOT  is  revising  them 
in  order  to  simplify  language  and 
otherwise  make  them  easier  to 
understand.  Because  these  changes  are 
editorial  in  nature  and  do  not  change 
the  substantive  requirements,  the 
Department  finds  that  notice  and 
comment  are  unnecessary  and  contrary 
to  the  public  interest. 

Analysis  of  Regulatory  Impacts 

This  amendment  is  not  a  "significant 
regulatorv'  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures.  49  FR  1 1034  (1979).  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
There  will  be  no  economic  impact  as  a 
result  of  this  change  Moreover,  I  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


This  rule  does  not  significantly  affect 
the  environment,  and  therefore  an 


envirorun 
required  u 
Environmen 
also  been  rev 
Order  12612. 


impact  statement  is  not 
r  the  National     ^ 
Policy  Act  of  i3b9.  It  has 
ed  under  Executive 
eralism,  and  it  has 
been  determine^that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Finally,  the  rule  does  not  contain  any 
collection  of  information  requirements, 
requiring  review  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subiects  in  49  CFR  Part  79 

Decorations.  Medals.  Awards. 

In  accordance  with  the  above,  DOT 
revises  49  CFR  Part  79,  to  read  as 
follows: 

PART  79— MEDALS  OF  HONOR 


Sec. 

79.1 

Scope. 

79.3 

Application. 

79.5 

Investigation. 

79.7 

Award. 

79.9 

Design. 

Authority:  49  U.S.C.  80504. 

§79.1     Scope. 

(a)  This  Part  implements  49  U.S.C. 
80504,  which  authorizes  the  President 
of  the  United  States  to  award  a  bronze 
medal  for  bravery  to  any  person  who,  by 
extreme  daring,  risks  his/her  life  in 
trying  to  prevent,  or  to  save  the  life  of 
a  person  in,  a  grave  accident/incident  in 
the  United  States  that  involves  an 
interstate  rail  carrier  or  a  motor  vehicle 
being  operated  on  public  highways. 

fb)  The  actions  for  which  the  medal 
may  be  awarded  must  reflect  such 
unusual  daring  and  bravery  that  a 
person  would  not  normally  be  expected 
to  perform  them  as  a  regular  part  of  his/ 
her  regular  work  or  vocation. 

§  79.3    Application. 

(a)  Any  person  may  apply  for  the 
award  of  the  medal  described  in  §79.1, 
but  only  on  behalf  of  another  person,  by 
writing  to  the  Secretary  of 
Transportation.  Attention:  Medals  of 
Honor,  within  two  (2)  years  of  the  action 
that  is  the  subject  of  the  application. 

(b)  Although  no  application  form  is 
required,  the  following  information 
must  be  provided: 

(1)  Name,  address,  and  telephone 
number  of  the  person  submitting  the 
application. 

(2)  Name,  address,  and  telephone 
number  of  the  person  on  whose  behalf 
the  application  is  submitted. 

(3)  Date,  time,  place,  and  weather 
conditions  of  the  action  that  is  the 
subject  of  the  application. 


(4)  Identification  of  rail  or  motor 
carrier  involved,  or  of  operator  of  motor 
vehicles  involved. 

(5)  Identification  of  any  public  or 
private  authority  that  investigated  the 
accident/incident  involved. 

(6)  Name,  address,  and  telephone 
number  of  any  witness  to  the  action  that 
is  the  subject  of  the  application, 

(7)  Detailed  description  of 'iie  action 
that  is  the  subject  of  the  application, 
including  why  the  person  submitting 
the  application  thinks  that  the  action 
merits  the  extraordinary  recognition 
embodied  in  the  Medal  of  Honor. 

(c)  An  application  and  any 
documentary  or  other  evidence 
supporting  it  must  be  supported  by  oath 
or  affirmation,  or  by  the  signer's 
acknowledgment  that  a  knowingly  false 
statement  is  punishable  as  perjury. 

§79.5    Investigation. 

The  Department  of  Transportation 
may  make  any  investigation  of  an 
application  that  it  deems  appropriate, 
including  the  taking  of  testimony  under 
oath  or  affirmation. 

§79.7    Avnird. 

If  the  Secretary  of  Transportation 
decides  that  it  is  wananted,  the 
Secretary  shall  award  the  Medal  on 
behalf  of  and  in  the  name  of  the 
President  of  the  United  States. 

§79.9    Design. 

The  Department  is  authorized  to 
adopt  and  revise  the  existing  designs  for 
the  award,  rosette,  and  ribbon  provided 
for  by  statute. 

Issued  in  Washington,  DC,  on  this  1st  day 
of  April,  1996. 
Federico  Pena. 
Secretary  of  Transportation. 
|FR  Doc.  96-9704  Filed  4-19-96;  8:45  am) 
BILUNO  CODE  4»10-e2-f> 
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Surface  Transportation  Bcai 

49  CFR  Part  1169 
[STB  Ex  Parte  No.  544] 

Removal  of  Obsolete  Regulations  for 
Discontinuance  of  Bus  Transportation 
in  One  State 

agency:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

summary:  The  Surface  Transportation 
Board  (the  Board)  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
regulations  concerning  discontinuance 
of  bus  transportation  in  one  state. 
EFFECTIVE  DATE:  January  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  9^7-5721.) 
SUPPt-EMENTARY  INFORMATION:  EtTective 
January  1.  1996,  the  ICC  Termination 
Act  of  1995.  Pub.  L.  No.  104-88. 109 
Stat.  803  (ICCTA)  abolished  the 
Interstate  Commerce  Commission  (ICC) 
and  established  the  Board  within  the 
Department  of  Transportation.  Section 
204  of  the  ICCTA  provides  that  "[t]he 
Board  shall  promptly  rescind  all 
regulations  established  by  the  (ICC)  that 
are  based  on  provisions  of  law  repealed 
and  not  substantively  reenacted  by  this 
Act." 

Under  the  Bus  Regulatory  Reform  Act 
of  1982  (the  Bus  Act),  state  regulation  of 
bus  exit  was  relaxed.  As  here  pertinent, 
section  16  of  the  Bus  Act  (codified  at  49 
U.S.C.  10935)  provided  a  mechanism  for 
bus  companies  to  seek  ICC  permission 
to  discontinue  service  on  intrastate 
routes  that  form  part  of  interstate  routes 
when  they  have  been  denied  permission 
by  state  regulatory  bodies  to  discontinue 
such  service.'  In  Preemption  of  State 
Regulations — Regular-Route  Exit,  133 
M.C.C.  20  (1982).  the  ICC  issued  rules. 


found  at  49  CFR  1169.  to  implement  this 
statutory  provision. 

Pursuant  to  the  ICCTA.  49  U.S.C. 
10935  has  been  repealed.  Because  the 
section  10935  statutory  basis  for  the  part 
1169  regulations  for  discontinuance  of 
bus  transportation  in  one  state  has  been 
repealed,  we  are  removing  the  now 
ol»olete  part  1169  regulations.^ 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
Act  and  will  not  have  an  adverse  effect 
on  the  interests  of  any  person,  this 
action  will  be  deemed  to  be  effective  as 
of  January  1, 1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subfects  in  49  CFR  Part  1169 

Administrative  practice  and 
procedure,  Buses,  Motor  Carriers. 

Decided:  April  9. 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vemoo  A.  Williams  , 
Secretary. 

PART  1169-{REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a).  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1169 

|FR  Doc.  96-9788  Filed  4-19-96:  8:45  ami 
BlUJNa  CODE  4«1S-00-P 


1  Under  49  U.S.C  10935,  discontinuance  means 
total  cessation  of  service  or  reducing  the  level  of 
service  to  less  than  one  trip  per  weekday  (excluding 
Saturdays  and  Sundays). 


2  We  note  that  the  repeal  was  not  intended  to 
reintroduce  stale  regulation  Rather,  under  the 
preemption  provisions  of  old  49  US  C   11501  iej 
which  were  amended  and  recodified  at  49  US  C. 
14501(a).  interstate  or  intrastate  schedui.ng 
changes,  including  discontinuance  and  the 
reduction  of  the  level  of  ser\  ice  on  a  carrier  s 
interstate  routes,  are  preempted  from  state 
regulation.  The  new  law.  we  also  note,  leaves 
unchanged  the  ability  of  states  to  require  notice  no? 
to  exceed  30  days,  of  schedule  changes  ana 
discontinuances.  As  before,  states  may  reguiale 
intrastate  commuter  bus  operations  and  strictly 
intrastate  routes. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

AgricuHural  Marketing  Service 

7  CFR  Part  51 

[Docket  NumtMr  FV-05-306] 

Shelled  Almonds  and  Almonds  in  the 
Shell;  Grade  Standards 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 


SUMMARY:  This  rule  would  revise  the 
Unitetl  States  Standards  for  Grades  of 
Shelled  Almonds  and  the  United  States 
Standards  for  Grades  of  Almonds  in  the 
Shell.  The  Almond  Board  of  California's 
Grades  Subcommittee  (ABCGS) 
recommends  changes  "to  better  reflect 
the  requirements  of  today's  almond 
indu.stry."  The  ABCGS  spe<:ifi(:ally 
requests  changes  to  the  foreign  material 
tolerances;  the  tolerance  for  live  insects 
inside  the  shell;  removing  the  language 
"appearance  of  the  lot"  from  all 
deHnitions  in  the  standards;  combining 
tolerances  for  chipping  and  scratching 
and  split  and  broken  in  the  U.S. 
Standard  Sheller  Run  grade;  revising 
current  definitions;  and  adding  new 
definitions. 

The  Agricultural  Marketing  Service 
(AMS).  in  cooperation  with  industry, 
and  other  interested  parties  develops 
and  improves  standards  of  quality, 
condition,  quantity,  grade,  and 
packaging  in  order  to  facilitate 
commerce  by  providing  buyers,  sellers, 
and  quality  assurance  personnel 
uniform  language  and  criteria  for 
describing  various  levels  of  quality  and 
condition  as  valued  in  the  marketplace. 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  July  21. 
1996 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Standardization 
Section.  Fresh  Products  Branch,  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 


Agriculture.  P.O.  Box  96456,  Room  2049 
South  Building,  Washington,  DC  20090- 
6456.  FAX  number  (202)  720-8871. 
Comments  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  O'Sullivan.  at  the  above  address 
orcall  (202)  720-2185. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture  is  issuing 
this  proposed  rule  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.],  the  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  for  the 
revision  of  U.S.  Standards  for  Grades  of 
Shelled  Almonds  and  U.S.  Standards  for 
Grades  of  Almonds  In  The  Shell  will  not 
impose  substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  or  competitive 
position  of  these  entities  relative  to  large 
businesses. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
the  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the  review 
is  to  ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  United  States  Standards  for 
Grades  of  Shelled  Almonds  and  United 
States  Standards  for  Grades  of  Almonds 
in  the  Shell  are  issued  in  accordance 
with  the  provisions  of  the  Agricultural 
Marketing  Act  of  1946.  The  standards 
were  last  revised  in  August  1960  and 
July  1964,  respectively.  The  ABCGS  has 
requested  that  the  standards  be  revised 
in  order  to  bring  them  into  conformity 


with  current  cultural,  harvesting  and 
marketing  practices. 

The  definition  of  "similar  varietal 
characteristics"  in  §51.2117  of  the 
current  U.S.  Standards  for  Grades  of 
Shelled  Almonds  states  that  the 
"kernels  are  similar  in  shape  and 
appearance.  For  example,  long  types 
shall  not  be  mixed  with  short  types,  or 
broad  types  mixed  with  narrow  types, 
and  bitter  almonds  shall  not  be  mixed 
with  sweet  almonds.  Color  of  the 
kernels  shall  not  be  considered,  since 
there  is  often  a  marked  difference  in 
skin  color  of  kernels  of  the  same 
variety."  The  ABCGS  recommended 
adding  two  designations  to  this 
definition  —  "one  type"  and 
"California."  This  would  affect  all  of  the 
grades  that  have  a  requirement  for 
"similar  varietal  characteristics"  (only 
the  U.S.  No.  1  Pieces  grade  has  no  such 
requirement).  The  "one  tyj)e" 
designation  would  retain  the  current 
definition  of  similar  varietal 
characteristics.  The  "California" 
designation  would  allow  for  more  than 
one  variety  of  blanchable  type  almonds 
to  be  mixed,  including  up  to  25  percent 
of  the  "Nonpareil"  or  similar  type,  and 
meet  the  definition  of  "similar  varietal 
characteristics,  California"  designation. 
Lots  not  designated  as  either  type  would 
be  considered  "one  type." 

The  industry  commonly  markets 
almonds  indicating  either  individual 
varieties  or  mixtures  of  several  similar 
appearing  varieties.  There  are  five 
established  industry  mixtures,  including 
"California."  The  other  four  consist  of 
"Nonpareil,"  "Mission,"  "NePlus 
Ultra,"  and  "Inshell  Bleaching."  All  are 
recognized  as  separate  groupings  and 
may  contain  several  varieties  showing 
dissimilar  characteristics  (based  on 
shap>e  and  appearance).  However,  the 
varieties  in  each  classification  have 
broad  similarities  in  their  uses, 
propensity  for  blanching,  and 
acceptance  for  particular  end  products. 
The  "California"  mixture  is  widely 
recognized  within  the  industry.  The 
"California"  mixture  is  defined  in  the 
Almond  Variety  Update,  1985, 
referencing  the  establishment  of  the 
definition  in  1972  by  USDA,  Federal- 
State  Inspection  Service.  It  may  include 
the  varieties  Ballico,  California,  Davey, 
Harvey,  Merced,  Norman,  Ruby, 
Thompson,  Vesta  and  all  other  varieties 
that  are  similar  to  the  varieties  listed 
and  in  addition  the  variety  Nonpareil  ^ 


may  be  included  in  the  classification 
but  not  to  exceed  25  percent  by  weight 
of  the  lot.  All  varieties  in  the 
"California"  mixture  are  blanchable. 

All  blanchable  type  almonds  are  not 
similar  in  shape  and  appearance. 
However,  the  ABCGS  contends  that 
handlers  are  not  concerned  with 
differences  in  the  shape  or  appearance 
of  the  almonds,  as  long  as  they  are 
blanchable.  This  mixing  of  varieties  is  a 
common  practice  in  the  industry  today. 
However,  using  the  current  standards, 
inspected  lots  would  not  meet  the 
requirement  for  similar  varietal 
characteristics,  and  would  be  certified 
as  either  failing  to  meet  a  specific  grade 
due  to  dissimilar  varieties;  or,  as 
meeting  a  "Mixed"  grade  designation. 
The  ABCGS  states  that  these  options 
(fails  to  meet  a  specified  grade  and 
Mixed)  negatively  impact  the  marketing 
of  such  lots  even  though  the  seller  and 
buyer  are  fully  aware  of  the  product's 
characteristics.  (The  U.S.  Fancy  and 
U.S.  Extra  No.  1  grades  cannot  be  re- 
designated as  "Mixed"  lots.) 

By  expanding  the  definition  of  similar 
varietal  characteristics  as  ABCGS 
recommends,  the  standards  will  be  in- 
line with  current  marketing  practices. 
The  change  would  allow  lots  that  are 
comprised  of  blanchable  types, 
including  up  to  25  percent  Nonpareil 
types,  to  meet  the  requirements  of 
"similar  varietal  characteristics"  when 
so  designated  as  "California"  type. 

Currently,  the  U.S.  No.  1,  U.S.  Select 
Sheller  Run,  U.S.  Standard  Sheller  Run, 
and  U.S.  No.  1  Whole  and  Broken 
grades  may  be  designated  as  U.S.  No.  1 
Mixed,  U.S.  Select  Sheller  Run  Mixed, 
U.S.  Standard  Sheller  Run  Mixed,  and 
U.S.  No.  1  Whole  and  Broken,  Mixed  if 
two  or  more  dissimilar  varieties  are 
found  in  excess  of  the  tolerance,  and  all 
other  defects  are  within  the  tolerances. 
If  the  definition  for  "similar  varietal 
characteristics"  is  changed  as  ABCGS 
recommends,  only  those  lots  designated 
as  "one  type"  or  undesignated  lots 
would  need  be  redesignated  as  "Mixed" 
if  the  tolerance  for  dissimilar  varieties  is 
exceeded. 

This  proposed  change  regarding 
similar  varietal  characteristics  would 
not  affect  the  U.S.  Standards  for  Grades 
of  Almonds  In  The  Shell.  Because  of  the 
nature  of  in  shell  almonds,  no  change  to 
the  current  definition  of  similar  varietal 
characteristics  is  warranted  in  this 

standard. 

The  ABCGS  recommends  that  the 
tolerances  for  foreign  material  be  tighter 
in  most  grades,  including  a  "zero 
tolerance"  for  glass  and  metal  in  all 
grades  in  the  U.S.  Standards  for  Grades 
of  Shelled  Almonds.  They  contend  that 
this  tightening  of  the  tolerances  reflects 


the  current  requirements  of  most  buyers, 
and  meets  current  food  safety  concerns 
in  regard  to  glass  and  metal.  The  ABCGS 
reports  that  major  buyers  of  almonds  are 
setting  more  stringent  tolerances  (than 
current  tolerances  in  the  U.S.  grades)  for 
foreign  material  in  contract 
specifications.  In  discussions  with 
representatives  of  the  industry,  most  felt 
that  although  the  tighter  tolerances 
would  be  more  difficult  to  meet,  it 
would  not  be  impossible.  The  effect  this 
change  would  have  on  the  industry 
would  be  to  fail  any  lot  fovmd  to  have 
any  amount  of  glass  or  metal,  and  in 
most  grades  further  restrict  other  types 
of  foreign  material. 

The  ABCGS  recommends  that  the 
tolerance  for  live  insects  inside  the  shell 
be  restricted  to  zero  in  the  U.S. 
Standards  for  Grades  of  Almonds  In  The 
Shell.  They  state  that  this  tightening  of 
the  tolerance  reflects  the  requirements 
of  consumers,  and  with  effective 
fumigation  practices  live  insects  can  be 
eliminated.  This  change  would  cause 
any  lot  found  to  have  any  amount  of  live 
insects  if  found  inside  the  shell  to  fail 
to  meet  any  U.S.  grade. 

The  ABCGS  recommends  to  modify 
the  U.S.  Standard  Sheller  Run  grade 
within  the  U.S.  Standards  for  Grades  of 
Shelled  Almonds  by  combining  the 
tolerances  for  chipped  and  scratched 
kernels  (20  percent)  and  split  and 
broken  kernels  (15  percent).  The  new 
total  tolerance  would  be  35  percent, 
with  a  restriction  of  not  more  than  15 
percent  for  split  and  broken.  The 
ABCGS  views  chipped  and  scratched 
kernels  as  less  objectionable  than  split 
and  broken  kernels.  Chipped  and 
scratched  kernels  essentially  retain  their 
full  shape,  but  have  superficial  chips 
and  scratches  of  the  pellicle  and  meat. 
Split  and  broken  kernels  are  those  with 
1/8  or  more  of  the  kernel  split  or  broken 
off.  The  effect  of  this  change  would  be 
to  allow  with  up  to  35  percent  chipped 
and  scratched  (with  0  percent  split  and 
broken),  or  any  combination  of  the  two 
types  of  defects  totaling  35  percent  (or 
less),  as  long  as  the  percentage  of  split 
and  broken  does  not  exceed  15  percent. 

The  "Unclassified"  designation 
would  be  deleted  from  the  two  grade 
standards.  The  term  "unclassified"  is 
not  a  grade  within  the  meaning  of  the 
standards  and  only  serves  to  show  that 
no  grade  has  been  applied  to  the  lot. 
Since  this  designation  is  rarely  used  and 
may  create  some  confusion  in  the 
marketplace,  it  would  be  deleted  from 
the  standards. 

The  ABCGS  recommends  that  current 
language  referring  to  "appearance  of  the 
lot"  be  removed  from  both  grade 
standards.  Currently,  this  language  is 
foimd  in  the  general  definitions  of 


"injury,"  "damage,"  and  in  the  specific 
definition  of  "damage  by  chipped  and 
scratched  kernels"  in  the  shelled  grades; 
and,  in  the  general  definition  of 
"damage"  in  the  in-the-shell  grades. 
This  language  allows  interpretations  for 
various  defects,  whereby  a  lot  of 
almonds  that  are  not  considered  injured, 
or  damaged  individually  by  particular 
defects  may  be  considered  injured  or 
damaged  based  on  affecting  the 
appearance  of  the  lot.  Removing  this 
language  would  limit  the  scoring  of 
defects  based  on  the  individual  kernel 
and  not  on  the  general  appearance  of  the 
lot. 

This  change  in  both  grade  standards 
would  cause  defects  to  be  scored,  based 
on  the  individual  kernel,  rather  than 
based  on  the  lot  as  a  whole. 

ABCGS  suggests  that  USDA  revise  the 
definition  of  "damage  by  gum"  from  its 
current  definition  of  "more  than  1/8  of 
the  surface  affected"  to  an  "area 
aggregating  more  than  the  equivalent  of 
a  circle  1/4  inch  in  diameter"  in  both 
grade  standards  regardless  of  the  size  of 
the  almond.  The  ABCGS  feels  that  gum 
is  a  serious  defect  on  any  size  nut. 
(generally  viewed  as  an  inedible)  and 
should  be  scored  more  tightly  than  at 
present.  Industry  generally  allows  less 
of  an  area  to  be  affected  than  the  current 
standards  permit.^y  using  a  specific 
area  rather  than  a  jiercentage  of  the 
surface,  scoring  will  be  easier  and  more 
objective  for  inspectors. 

The  ABCGS  recommends  that  the 
definition  of  "fairly  uniform  color  "  be 
changed  in  §  51 .2086  of  the  U.S. 
Standards  for  Grades  of  Almonds  In  The 
Shell  to  account  for  uniformity  in  color 
of  the  shell,  whether  lots  of  almonds  are 
"natural"  or  "bleached."  The  industry 
offers  in-the-shell  almonds  with  both 
"natural"  and  "bleached"  shells. 
Bleaching  of  the  shells  is  an  approved 
practice  within  the  industry,  however, 
confusion  exists  between  buyers  and 
sellers  regarding  the  acceptability  of 
bleached  shells.  Adding  the  reference  of 
bleaching  in  the  definition  of  "fairly 
uniform  color"  should  eliminate  the 
confusion. 

The  ABCGS  recommends  that  the 
definition  of  "decay"  be  changed  in 
§51.2121  of  the  U.S.  Standards  for 
Grades  of  Shelled  Almonds  to 
correspond  with  the  definition  in  the 
U.S.  Standards  for  Grades  of  Almonds 
In  The  Shell  from  "the  kernel  is  putrid 
or  decomposed"  to  "part  or  all  of  the 
kernel  has  become  decomposed."  The 
language  and  wording  of  decay  would 
be  changed  to  promote  uniformity  and 
consistency  between  the  two  grade 
standards. 

The  definitions  of  "damage," 
"insects,"  "mold."  and  "shriveling" 
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would  be  changed  in  the  U.S.  Standard.s 
for  Grades  of  Almonds  In  The  Shell  to 
correspond  with  the  definitions  in  the 
U.S.  Standards  for  Grades  of  Shelled 
Almonds.  The  language  and  wording  of 
these  definitions  would  bo  changed  to 
promote  uniformity  and  consistency 
between  the  two  jjrade  standards. 

Skin  di.scoloration  of  the  kernel 
(staining)  is  currently  referenced  as  a 
defec\  in  the  In-the-shell  standard.  Skin 
dis<^ororation  does  not  change  when  the 
almonds  are  shelled,  and  therefore 
would  be  considered  a  defe<:t  in  the 
shelled  standard.  The  ABCXkS 
recommends  specifically  referencing 
this  defect  in  the  shelled  standards  to 
promote  uniformity  and  consistency 
between  the  two  grade  standards. 
Although  this  skin  discoloration  has 
historiailly  been  considered  a  defect  in 
the  shelled  almonds  standards, 
specifically  naming  it  will  give  a  point 
of  reference  to  the  industry  and  the 
inspection  service. 

In  keeping  with  Departmental 
Regulations  of  moving  towards 
mefrification,  metric  e<juivalents  will  be 
added,  in  parenthesis,  following  any 
Imperial  measurements,  throughout  the 
text  of  the  standards.  The  metric 
equivalents,  in  millimeters,  are  ba.sed  on 
the  conversion  of  fi4/H4  on  .m  inch 
equals  25.4  millimeters. 

[.ist  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities,  Food 
grades  and  standards.  Fruits,  Nuts. 
Reporting  and  recordkeeping 
requirements,  Trees,  Vegetables. 

PART  51— [AMENDED] 

For  rf?asons  set  forth  in  the  preamble, 
7  CFR  part  ."jl  is  proposed  to  be 
amended  as  follows: 

1  The  authority  citation  for  7  CFR 
part  51  continues  to  read  as  follows: 

Authority:?  CSC   1fl21  -lb27 

2.  !n  part  51.  Subpart— United  States 
Standards  for  Grades  of  Almonds  in  the 
Shell  is  revised  to  read  as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Almonds  In  the  Shell 

Grades 

Sec. 

5l.207'">  lis.  No   1. 

51.2076  U.S.  No   1  Mixed. 

512077  U.S.  No.  2 

51.207B  U.S.  No.  2  Mixed. 

Application  of  Tolerances 

t1  2074     ApplicHtioii  of  tolcnitK.os. 

Uelermination  of  Grade 

51.2080  Determination  of  grade. 

Deflnilions 

51.2081  Similar  viirii^lal  characteristics. 


51.2082  Loose  extraneous  and  foreign 

material 

51  208:)  Clean. 

512084  Fairly  bright. 

512085  Fairly  uniform  color. 
51  208H  Well  dried. 

51.2087  Decay. 

51.2088  Rancidity. 

51.2089  Damage. 

51.2090  Serious  damage. 

51.2091  Thickness. 

Sutjpsn— United  States  Standards  for 
Grades  of  Almonds  in  the  Shell 

Grades 

§51.2075     U.S.  No.  1. 

"U.S.  No.  1"  consists  of  almonds  in 
the  shell  which  are  of  similar  varietal 
characteristics  and  free  from  loose 
extraneous  and  foreign  material.  The 
shells  are  clean,  fairly  bright,  fairly 
uniform  color,  and  free  from  damage 
caused  by  discoloration,  adhering  hulls, 
broken  shells  or  other  means.  The 
kernels  are  well  dried,  free  from  decay, 
rancidity,  and  free  from  damage  caused 
by  insects,  mold,  gum.  skin 
discoloration,  shriveling,  brown  spot  or 
other  means. 

(a)  Unless  otherwise  specified,  the 
almonds  are  of  a  size  not  less  than  ^Voa 
of  an  inch  (11.1  mm)  in  thickness. 

(b)  In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances  are 
provided  as  specified: 

(1)  For  external  (shell)  defects.  lO 
percent,  by  count,  for  almonds  which 
fail  to  meet  the  requirements  of  this 
grade  other  than  for  variety  and  size; 

(2)  For  dissimilar  varieties.  5  percent, 
by  count,  including  therein  not  more 
than  1  percent  for  bitter  almonds  mixed 
with  sweet  almonds; 

(3)  For  size.  5  percent,  by  count,  for 
almonds  which  are  smaller  than  the 
specified  minimum  thickness; 

(4)  For  loose  extraneous  and  foreign 
material.  2  percent,  by  weight, 
including  therein  not  more  than  1 
percent  which  can  pass  through  a  round 
opening  ^Vra  inch  (9.5  mm)  in  diameter: 
Provided,  that  such  material  is 
practically  free  from  insect  infestation; 
and. 

(5)  For  internal  (kernel)  defects.  10 
percent,  by  count,  for  almonds  with 
kernels  failing  to  meet  the  requirements 
of  this  grade:  Provided,  that  not  more 
than  one-half  of  this  tolerance  or  5 
pen.ent  shall  be  allowed  for  kernels 
affected  by  decay  or  rancidity,  damaged 
by  insects  or  mold  or  seriously  damaged 
by  shriveling:  And  provided  further, 
that  no  part  of  this  tolerance  shall  be 
allowed  for  live  in.sects  inside  the  shell. 


$51.2076    U.S.  No.  1  Mixed. 

"U.S.  No.  1  Mixed"  consists  of 
almonds  in  the  shell  which  meet  the 
requirements  of  U.S.  No.  1  grade,  except 
that  two  or  more  varieties  of  sweet 
almonds  are  mixed. 

$51.2077    U.S.  No.2. 

"U.S.  No.  2"  consists  of  almonds  in 
the  shell  which  meet  the  requirements 
of  U.S.  No.  1  grade,  except  that  an 
additional  tolerance  of  20  percent  shall 
be  allowed  for  almonds  with  shells 
damaged  by  discoloration. 

§51.2078    U.S.  No.  2  Mixed. 

"U.S.  No.  2  Mixed"  consists  of 
almonds  in  the  shell  which  meet  the 
requirements  of  U.S.  No.  2  grade,  except 
that  two  or  more  varieties  of  sweet 
almonds  are  mixed. 

Application  of  Tolerances 

§  51 .2079    Application  of  tolerances. 

The  tolerances  for  the  foregoing 
grades  are  applied  to  the  entire  lot  of 
almonds,  based  upon  a  composite 
sample  drawn  from  containers 
throughout  the  lot. 

Determination  of  Grade 

§  51 .2080    Determination  of  grade. 

In  grading  the  inspection  sample,  the 
percentage  of  loose  hulls,  pieces  of 
shell,  chaff  and  foreign  material  is 
determined  on  the  basis  of  weight.  Next, 
the  percentages  of  nuts  which  are  of 
dissimilar  varieties,  undersize  or  have 
adhering  hulls  or  defective  shells  are 
determined  by  count,  using  an  adequate 
portion  of  the  total  sample.  Finally,  the 
nuts  in  that  portion  of  the  sample  are 
cracked,  and  the  percentage  having 
internal  defects  is  determined  on  the 
basis  of  count. 

Definitions 

§  51 .2081    Similar  varietal  characteristics. 

Similar  varietal  characteristics  means 
that  the  almonds  are  similar  in  shape, 
and  are  reasonably  uniform  in  degree  of 
hardness  of  the  shells,  and  that  bitter 
almonds  are  not  mixed  with  sweet 
almonds.  For  example,  hard-shelled 
varieties,  semi-soft  shelled  varieties, 
soft-shelled  varieties  and  paper-shelled 
varieties  are  not  mixed  together,  nor  are 
any  two  of  these  types  mixed  under  this 
definition. 

§  51 .2082    Loose  extrarteous  and  foreign 
material. 

Loose  extraneous  and  foreign  material 
means  loose  hulls,  empty  broken  shells, 
pieces  of  shells,  external  insect 
infestation  and  any  substance  other  than 
almonds  in  the  shell  or  almond  kernels. 


§51.2083    Clean. 

Clean  means  that  the  shell  is 
practically  firee  from  dirt  and  other 
adhering  foreign  material. 

§51.2084    Fairly  bright 

Fairly  bright  means  that  the  shells 
show  good  characteristic  color. 

§  51 .2085    Fairly  uniform  color. 

Fairly  uniform  color  means  that  the 
shells  do  not  show  excessive  variation 
in  color,  whether  bleached  or  natural. 

§51.2086    Well  dried. 

Well  dried  means  that  the  kernel  is 
firm  and  brittle,  not  pliable  or  leathery. 

§51.2087    Decay. 

Decay  means  that  part  or  all  of  the 
kernel  has  become  decomposed.       ^^^,„„ 

§51.2088    Rancidity. 

Rancidity  means  that  the  kernel  is 
noticeably  rancid  to  taste. 

§51.2089    Damage. 

Damage  means  any  defect  which 
materially  detracts  from  the  appearance 
of  the  individual  kernel,  or  the  edible  or 
shipping  quality  of  the  almond.  Any  one 
of  the  following  defects  or  combination 
thereof,  the  seriousness  of  which 
exceeds  the  maximum  allowed  for  any 
one  defect  shall  be  considered  as 
damage: 

(a)  Discoloration  of  the  shell  which  is 
medium  gray  to  black  and  affects  more 
than  one-eighth  of  the  surface  in  the 
aggregate.  Normal  variations  of  a 
reddish  or  brownish  color  shall  not  be 
considered  discoloration; 

Cb)  Adhering  hulls  which  cover  more 
than  5  percent  of  the  shell  surface  in  the 
aggregate; 

(c)  Broken  shells  when  a  portion  of 
the  shell  is  missing,  or  the  shell  is 
broken  or  fractured  to  the  extent  that 
moderate  pressure  will  permit  the 
kernel  to  become  dislodged; 

(d)  Insect  injury  when  the  insect,  web 
or  frass  is  present  or  there  is  definite 
evidence  of  insect  feeding; 

(e)  Mold,  when  visible  on  the  kernel, 
except  when  white  or  gray  and  easily 
rubbed  off  with  the  fingers; 

(f)  Gum,  when  a  film  of  shiny, 
resinous  appearing  substance  affects  an 
area  aggregating  more  than  the 
equivalent  of  a  circle  one-quarter  inch 
(6.4  mm)  in  diameter; 

(g)  Skin  discoloration  when  more  than 
one-half  of  the  surface  of  the  kernel  is 
affected  by  very  dark  or  black  stains 
contrasting  with  the  natural  color  of  the 
skin; 

(h)  Shriveling  when  the  kernel  is 
excessively  thin  for  its  size,  or  when 
materially  withered,  shrunken,  leathery, 
tough  or  only  partially  developed: 


Provided,  that  partially  developed 
kernels  are  not  considered  damaged  if 
more  than  three-fourths  of  the  pellicle  is 
niled  with  meat.  An  almond  containing 
two  kernels  shall  not  be  classed  as 
damaged  if  either  kernel  has  more  than 
three-fourths  of  the  pellicle  filled  with 
meat;  and, 

(i)  Brown  spot  which  affects  an 
aggregate  area  on  the  kernel  greater  than 
the  area  of  a  circle  one-eighth  inch  (3.2 
mm)  in  diameter. 

§51.2090    Serious  damage. 

Serious  damage  means  any  defect 
which  makes  a  kernel  or  piece  of  kernel 
unsuitable  for  human  consumption,  and 
includes  decay,  rancidity,  insect  injury 
and  damage  by  mold.  The  following 
defect  shall  be  considered  as  serious 
damage:  Shriveling  when  the  kernel  is 
seriously  withered,  shrunken,  leathery, 
tough  or  only  partially  developed: 
Provided,  that  partially  developed 
kernels  are  not  considered  seriously 
damaged  if  more  than  one-fourth  of  the 
pellicle  is  filled  with  meat. 

§51.2091    Thickness. 

Thickness  means  the  greatest 
dimension  between  the  two  semi-flat 
surfaces  of  the  shell  measured  at  right 
angles  to  a  plane  extending  between  the 
seams  of  the  shell. 

3.  In  Part  51,  Subpart — United  States 
Standards  for  Grades  of  Shelled 
Almonds  is  revised  to  read  as  follows: 

Subpart— United  States  Standards  of 
Grades  of  Shelled  Almonds 

Grades 


Sec. 

51.2105 

U.S.  Fancy. 

51.2106 

U.S.Extra  No.  1. 

51.2107 

U.S.  No.  1. 

51.2108 

U.S.  Select  Sheller  Run. 

51.2109 

U.S.  Standard  Sheller  Run. 

51.2110 

U.S.  No.  1  Whole  and  Broken. 

51.2111 

U.S.  No.  1  Pieces. 

Mixed  Varieties 

51.2112 

Mixed  varieties. 

Size 

51.2113 

Size  requirements. 

51.2114 

Tolerances  for  size. 

Application  of  Tolerances 

51.2115 

Application  of  tolerances. 

Definitioiis 

51.2116 

Similar  varietal  characteristics 

51.2117 

Whole. 

51.2118 

Clean. 

51.2119 

Well  dried. 

51.2120 

Decay. 

51.2121 

Rancidity. 

51.2122 

Insect  injury. 

51.2123 

Foreign  material. 

51.2124 

Doubles. 

51.2125 

Split  or  broken  kernels. 

51.2126 

Particles  and  dust. 

51.2127 

Injury. 

51.2128  Damage. 

51.2129  Serious  damage. 

51.2130  Diameter. 

51.21^1  Fairly  uniform  in  size. 

Subpart  —  United  States  Standards  for 
Grades  of  Shelled  AlnrK>nds 

Grades 

§51.2106    U.S.  Fancy. 

"U.S.  Fancy"  consists  of  shelled 
almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  injury  caused  by  chipj)ed  and      ^ 
scratched  kernels,  and  free  from  damage 
caused  by  mold,  gum,  shriveling,  brown 
spot  or  other  means.  (See  §§  51.2113 
and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  prop)er  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percerit..tttJ»tttel'almonds 
mixed  with  sweet  almonds; 

(b)  For  doubles.  3  percent; 

(c)  For  kernels  injured  by  chipping 
andtoT  scratching.  5  percent; 

(d)  For  foreign  material.  One- 
twentietfi  of  1  percent  (0.05  percent).  No 
part  of  this  percentage  shall  be  allowed 
for  glass  and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent);  and, 

(0  For  other  defects.  2  percent, 
including  not  more  than  one-half  of  this 
amount,  or  1  percent,  for  split  or  broken 
kernels,  and  including  not  more  than 
one-half  of  the  former  amounr,  or  1 
percent,  for  seriously  damaged  kernels. 

§51.2106    U.S.  Extra  No.  1. 

"U.S.  Extra  No.  1  '  consists  of  shelled 
almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injur>',  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  damage  caused  by  chipped  and 
scratched  kernels,  mold,  gum, 
shriveling,  browm  spot  or  other  means. 
(See  §§51.2113  and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  ofihis 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds;  [ 

(b)  For  doubles.  5  percent; 

(c)  For  kernels  damaged  by  chipping 
andlor  scratching.  5  percent; 
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(d)  For  foreign  material.  One- 
twentioth  of  1  percent  (0.05  percent).  No 
part  of  this  percentage  shall  be  allowed 
for  ^lass  and  metal; 

(el  For  particlfs  and  dust.  One-tenth 
of  I  percent  (0.10  percent);  and. 

(0  Fornthtir  defects.  4  percent, 
including  not  more  than  one-fourth  of 
this  amount,  or  1  percent,  for  split  or 
broken  kernels,  and  including  not  more 
than  three-eighths  of  the  former  amount, 
or  1-1/2  percent,  for  seriously  damaged 
kernels 

» 

§51.2107    U.S.  No.  1. 

U.S.  No.  1"  consi.sts  of  shelled 
almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity.  in.sect  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  aiul  free 
from  damage  cau.sed  by  chipped  and 
scratched  kernels,  mold,  gum, 
shriveling,  brown  spot  or  other  means. 
(See  t»§  ,51.2113  and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(b)  For  doubles.  15  percent; 

(c)  For  kernels  damaged  by  chipping 
and/or  scratching.  10  percent; 

(d)  For  foreign  material.  One- 
twentieth  of  1  percent  (0.05  percent).  No 
[)art  of  this  percentage  shall  be  allowed 
for  glass  and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent);  and, 

(0  For  other  defects.  5  percent 
including  not  more  than  one-fifth  of  this 
amount,  or  1  pen.ent,  for  split  or  broken 
kernels,  and  including  not  more  than 
three-tenths  of  the  former  amount,  or 
1  Vi  percent,  for  seriously  damaged 
kernels. 

§51.2108    U.S.  Select  Shelter  Run. 

"U.S.  Select  Sheller  Run"  consists  of 
shelled  almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  ilried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  du.st,  and  free 
from  damage  caused  by  chipped  and 
sc;ratched  kernels,  mold,  gum. 
shriveling,  brown  spot  or  other  numns. 
(See  ^§51.211,}  and  51.2114.) 

in  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(a)  For  dissunilar  varieties.  5  pen;ent. 
including  not  more  than  one-fifth  of  this 


amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(b)  Fjor  doubles.  15  percent; 

(c:)  For  kernels  damaged  by  chipping 
and/or  scratching.  20  percent; 

(d)  For  foreign  material.  One-tenth  of 
1  perc;ent  (0.10  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  pert;ent  (0.10  percent); 

(f)  For  split  and  broken  kernels.  5 
percent:  Provided,  that  not  more  than 
two-  fifths  of  this  amount,  or  2  percent, 
shall  be  allowed  for  pieces  which  will 
pass  through  a  round  opening  20/64 
inch  (7.9  mm)  in  diameter;  and, 

(g)  For  other  defects.  3  percent, 
including  not  more  than  two-thirds  of 
this  amount,  or  2  percent,  for  serious 
damage. 

§  51.2109    U.S.  Standard  Shelter  Run. 

"U.S.  Standard  Sheller  Run"  consists 
of  shelled  almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  damage  caused  by  chipped  and 
s<;ratched  kernels,  mold,  gum, 
shriveling,  brown  spot  or  other  means. 
(See  §§  51.2113  and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(a)  For  dissimilar  varieties.  5  percent, 
mcluding  not  more  than  one-fitih  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(b)  For  doubles.  25  percent; 

(c)  For  kernels  damaged  by  chipping 
and/or  scratching  or  split  and  broken. 
35  percent;  Provided,  that  not  more  than 
three-sevenths  of  this  amount,  or  15 
pen:ent.  shall  be  allowed  for  split  and 
broken:  And  Provided  Further,  that  not 
more  than  one-third  of  this  latter 
amount,  or  5  pert;ent.  shall  be  allowed 
for  pieces  which  will  pass  through  a 
round  opening  ^%4  inch  (7.9  mm)  in 
diameter; 

(d)  For  foreign  material.  Two-tenths  of 
1  percent  (0.20  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent);  and. 

(f)  For  other  defects.  3  percent, 
including  not  more  than  two-thirds  of 
this  amount,  or  2  percent,  for  serious 
damage. 

§51.2110    U.S.  No.  1  Wtioto  and  Broken. 

"U.S.  No.  1  Whole  and  Broken" 
consists  of  shelled  almonds  of  similar 
varietal  characteristics  which  are  clean 


and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  particles  and  dust, 
and  free  from  damage  caused  by  mold, 
gum,  shriveling,  brown  spot  or  other 
means. 

(a)  In  this  grade  not  less  than  30 
percent,  by  weight,  of  the  kernels  shall 
be  whole.  Doubles  shall  not  be 
considered  as  whole  kernels  in 
determining  the  percentage  of  whole 
kernels. 

(b)  Unless  otherwise  specified,  the 
minimum  diameter  shall  be  not  less 
than  2%4  of  an  inch  (7.9  mm).  (See 
§§51.2113  and  51.2114.) 

(c)  In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weiglit,  shall  be  permitted: 

(1)  For  dissimilar  varieties.  5  pert;ent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(2)  For  doubles.  35  percent; 

(3)  For  foreign  material.  Two-tenths  of 
1  percent  (0.20  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(4)  For  particles  and  dust.  One-tenth 
of  1  percerrt  (0.10  percent); 

(5)  For  undersize.  5  percent;  and, 

(6)  For  other  defects.  5  percent, 
including  not  more  than  three-fifths  of 
this  amount,  or  3  percent,  for  serious 
damage. 

§51.2111     U.S.  No.  1  Pieces. 

"U.S.  No.  1  Pieces"  consists  of  shelled 
almonds  which  are  not  bitter,  which  are 
clean  and  well  dried,  and  which  are  free 
from  decay,  rancidity,  insect  injury, 
foreign  material,  particles  and  dust,  and 
free  from  damage  caused  by  mold,  gum, 
shriveling,  brown  spot  or  other  means. 

(a)  Unless  otherwise  specified,  the 
minimum  diameter  shall  be  not  less 
than  %4  of  an  inch  (3.2  mm).  (See 
§§51.2113  and  51.2114.) 

(b)  In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(1)  For  bitter  almonds  mixed  with 
sweet  almonds.  1  percent; 

(2)  For  foreign  material.  Two-tenths  of 
1  percent  (0.20  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(3)  For  particles  and  dust.  1  percent; 
and 

(4)  For  other  defects.  5  percent, 
including  not  more  than  three-fifths  of 
this  amount,  or  3  percent,  for  serious 
damage. 

§  51 .21 1 2    Mixed  vartottes. 

Any  lot  of  shelled  almonds  designated 
as  "one  type"  or  undesignated  as  to 


type,  which  consists  of  a  mixture  of  two 
or  more  dissimilar  varieties  which  meet 
the  other  requirements  of  any  of  the 
grades  of  U.S.  No.  1,  U.S.  Select  Sheller 
Run,  U.S.  Standard  Sheller  Run,  U.S. 
No.  1  Whole  and  Broken  may  be 
designated  as:  "U.S.  No.  1  Mixed;" 
"U.S.  Select  Sheller  Run  Mixed;"  "U.S. 
Standard  Sheller  Run  Mixed;"  "U.S.  No. 
1  Whole  and  Broken  Mixed;" 
respectively;  but  no  lot  of  any  of  these 
grades  may  include  more  than  1  percent 
of  bitter  almonds  mixed  with  sweet 
almonds. 

Size 

§  51 .211 3    Size  requirements. 

The  size  may  be  specified  in  terms  of 
range  in  count  of  whole  almond  kernels 
per  ounce  or  in  terms  of  minimum,  or 
minimum  and  maximum  diameter. 
When  a  range  in  count  is  specified,  the 
whole  kernels  shall  be  fairly  uniform  in 
size,  and  the  average  count  per  ounce 
shall  be  within  the  range  specified. 
Doubles  and  broken  kernels  shall  not  be 
used  in  determining  counts.  Count 
ranges  per  ounce  commonly  used  are 
shown  below,  but  other  ranges  may  be 
specified:  Provided,  that  the  kernels  are 
fairly  uniform  in  size. 

Count  Range  per  Ounce 

16  to  18,  inclusive. 
18  to  20,  inclusive. 
20  to  22.  inclusive. 

22  to  24,  inclusive. 

23  to  25,  inclusive. 

24  to  26,  inclusive. 

26  to  28,  inclusive. 

27  to  30,  inclusive. 
30  to  34,  inclusive. 
34  to  40,  inclusive. 
40  to  50,  inclusive. 
50  and  smaller. 

§51.2114    Toterances  for  size. 

(a)  When  a  range  is  specified  as,  for 
example.  "Wza,"  no  tolerance  for  counts 
above  or  below  the  range  shall  be 
allowed. 

(b)  When  the  minimum,  or  minimum 
and  maximum  diameter  are  specified,  a 
total  tolerance  of  not  more  than  10 
percent,  by  weight,  may  fail  to  meet  the 
specified  size  requirements:  Provided, 
that  not  more  than  one-half  of  this 
amount,  or  5  percent,  may  be  below  the 
minimum  size  specified. 

Application  of  Tolerances 

§  51 .21 15    Application  of  tolerances. 

The  tolerances  for  the  grades  are  to  be 
applied  to  the  entire  lot,  and  a 
composite  sample  shall  be  taken  for 
determining  the  grade.  However,  any 
container  or  group  of  containers  in 
which  the  almonds  are  found  to  be 


c 


materially  inferior  to  those  in  the 
majority  of  the  containers  shall  be 
considered  a  separate  lot. 

DeCnitions 

§  51 .21 1 6    Similar  varietal  characteristics. 

Similar  varietal  characteristics  means 
that  the  kernels  are  similar  in  shape  and 
appearance.  For  example,  long  types 
shall  not  be  mixed  with  short  types,  or 
broad  types  mixed  with  narrow  types, 
and  bitter  almonds  shall  not  be  mixed 
with  sweet  almonds.  Color  of  the 
kernels  shall  not  be  considered,  since 
there  is  often  a  marked  difference  in 
skin  color  of  kernels  of  the  same  variety. 

(a)  When  a  lot  is  specified  as  "one 
tyf>e,"  all  kernels  shall  be  the  same  in 
shape  and  appearance;  and, 

(b)  When  a  lot  is  specified  and  carton 
marked  as  "California,"  kernels  present 
may  include  any  one  or  a  combination 
of  blanchable  varieties  within  the 
"California"  Marketing  Classification.  In 
addition.  Nonpareil  or  similar  types 
may  be  included  provided  that  it  does 
not  exceed  twenty-five  percent  (25%). 
by  weight,  of  the  lot. 

§51.2117    Whoto. 

Whole  means  that  there  is  less  than 
one-eighth  of  the  kernel  chipped  off  or 
missing,  and  that  the  general  contour  of 
the  kernel  is  not  materially  affected  by 
the  missjng  part. 

§51.2118    Clean. 

Clean  means  that  the  kernel  is 
practically  free  from  dirt  and  other 
foreign  substance. 

§51.2119    Well  dried. 

Well  dried  means  that  the  kernel  is 
firm  and  brittle,  and  not  pliable  or 
leathery.  , 

§51.2120    Decay. 

Decay  means  that  part  or  all  of  the 
kernel  has  become  decomposed. 

§51.2121    Rancidity. 

Rancidity  means  that  the  kernel  is 
noticeably  rancid  to  the  taste. 

§51.2122    Insect  Injury. 

Insect  injury  means  that  the  insect, 
web,  or  frass  is  present  or  there  is 
definite  evidence  of  insect  feeding. 

§51.2123    Foreign  material. 

Foreign  material  means  pieces  of 
shell,  hulls  or  other  foreign  matter 
which  will  not  pass  through  a  round 
opening  %4  of  an  inch  (3.2  mm)  in 
diameter. 

§51.2124    Doubles. 

Doubles  means  kernels  that  developed 
in  shells  containing  two  kernels.  One 


side  of  a  double  kernel  is  fiat  or 
concave. 

§51.2125    Spin  or  broken  kemeIC 

Split  or  broken  kernels  means  seven- 
eighths  or  less  of  complete  whole 
kernels  but  which  will  not  pass  through 
a  round  opening  */(m  of  an  inch  (3.2  mm) 
in  diameter. 

§51.2126    Particles  and  dust 

Particles  and  dust  means  fragments  of 
almonds  kernels  or  other  material  which 
will  pass  through  a  round  opening  "/fe^ 
of  an  inch  (3.2  mm)  in  diameter. 

§51.2127    InKiry. 

Injury  means  any  defect  which  more 
than  slightly  detracts  from  the 
appearance  of  the  individual  almond. 
The  following  shall  be  considered  as 
injury: 

Chipped  and  scratched  kernels  when 
the  affected  area  on  an  individual  kernel 
aggregates  more  than  the  equivalent  of 
a  circle  one-eighth  inch  (3.2  mm)  in 
diameter. 

§51.2128    Damage. 

Damage  means  any  defect  which 
materially  detracts  from  the  appearance 
of  the  individual  kernel,  or  the  edible  or 
shipping  quality  of  the  almonds.  Any 
one  of  the  following  defects  or 
combination  thereof,  the  seriousness  of 
which  exceeds  the  maximum  allowed 
for  any  one  defect  shall  be  considered 
as  damage: 

(a)  Chipped  and  scratched  kernels, 
when  the  affected  area  on  an  individual 
kernel  aggregates  more  than  the 
equivalent  of  a  circle  one-quarter  inch 
(6.4  mm)  in  diameter; 

(b)  Mold,  when  visible  on  the  kernel, 
except  when  white  or  gray  and  easily 
rubbed  off  with  the  fingers. 

(c)  Gum,  when  a  film  of  shiny, 
resinous  appearing  substance  affe<  fs  an 
area  aggregating  more  than  the 
equivalent  of  a  circle  one-quarter  inch 
(6.4  mm)  in  diameter; 

(d)  Shriveling,  when  the  kernel  is 
excessively  thin  for  its  size,  or  when 
materially  withered,  shrunken.  leather>, 
tough  or  only  partially  developed 
Provided,  that  partially  developed 
kernels  are  not  considered  damaged  if 
more  than  three-fourths  of  the  pellicle  is 
filled  with  meat; 

(e)  Brown  spot  on  the  kernel,  either 
single  or  multiple,  when  the  affected 
area  aggregates  more  than  the  equivalent 
of  a  circle  one-eighth  im  h  (3.2  mini  in 
diameter;  and, 

(f)  Skin  discoloration  when  more  than 
one-half  of  the  surface  of  the  kerne;  is 
affected  by  very  dark  or  black  stains 
contrasting  with  the  nntural  color  of  the 
skin. 
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§  51 .21 29    Serious  damage. 

Serious  damagtf  means  any  defect 
which  makes  a  kernel  or  pie«;o  of  kernel 
unsuitable  for  human  consumption,  and 
includes  decay,  rancidity.  inset;t  injury 
and  damage  by  mold. 

$51.2130    Diameter. 

Diamftvr  means  the  greatest 
dimension  of  the  kernel,  or  piece  of 
kernel  at  right  angles  to  the  longitudinal 
axis  Diameter  shall  be  determined  by 
passing  the  kernel  or  piece  of  kernel 
through  a  round  opening. 

§  51 .21 31     Fairly  uniform  In  size. 

Fairly  uniform  in  size  means  that,  in 
a  representative  sample,  the  weight  of 
10  percent,  by  count,  of  the  largest 
whole  kernels  shall  not  exceed  1.70 
times  the  weight  of  10  percent,  by 
count,  of  the  smallest  whole  kernels. 

Datt'd:  April  9,  1996 
Lon  Halamiya, 
Adminixtnitor 
|FR  Doc.  96-9829  Filed  4-19-96;  8:45  ami 
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7  CFR  Part  929 

[Docket  No.  FV-96-«29-1  PR] 

Cranberries  Grown  In  the  States  of 
Massachusetts,  Rhode  IsJand, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  Yorit;  Change  in 
Reporting  Requirements 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  ride. 

SUMMARY:  This  propcsal  invites 
comments  on  a  change  to  the  reporting 
requirements  currently  prescribed  under 
the  cranberry  marketing  order.  The 
marketing  order  regulates  the  handling 
of  cranberries  grown  in  10  .States  and  is 
administered  hxalU  by  the  Cranberry 
Marketing  (.onnnitfee  (committee).  This 
nde  would  modify  language  in  the 
orders  rules  and  regulations  to  <;hange 
the  first  dale  by  which  handlers  must 
file  their  acquisition  report  from 
February  5  to  |aniiary  ^  during  each 
crop  year    This  rule  would  provide  more 
useful  production  information  to  the 
cranberry  industry  at  an  earlier  time. 
DATES:  Comments  must  be  received  by 
May  22.  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  siibnut  written  conunents 
concerning  this  proposal.  Conmients 
must  be  sent  in  Iriplicate  to  the  l)o<;ket 
(!lerk.  Fruit  and  Vegetable  Division. 
AM.S.  i;SDA.  room  2525-S.  PO  Box 


964.56.  Washington,  D<^:  20090-6456. 
Fax  #  (202)  720-5698.  All  com.ments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kathleen  M.  Finn. 
Marketing  Specialists.  Marketing  Order 
Administration  Branch.  F&V.  AMS. 
USDA.  room  2522-S.  PO  Box  96456. 
Washington.  DC  20090-6456:  telephone: 
(202)  720-1509.  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  929  (7  CFR  part  929).  as 
amended,  regulating  the  handling  of 
cranberries  grown  in  10  States, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
w  ith  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connedion 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
di.strict  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  juri.sdiction  in 
♦Hjuity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  .scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  1.100  producers  of 
cranberries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (1.3 
CFR  121.601)as  those  having  annual 
receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  cranberries  may  be 
classified  as  small  entities. 

This  proposal  invites  comments  on  a 
change  to  the  reporting  requirements 
currently  prescribed  under  the 
cranberry  marketing  order.  This  rule 
would  modify  language  in  the  order's 
rules  and  regulations  to  change  the  first 
date  by  which  handlers  must  file  their 
acquisition  reports  from  February  5  to 
January  5.  The  committee  unanimously 
recommended  that  the  date  be  changed 
from  February  5  to  January  1.  The 
Department  proposes  modifying  the 
recommendation  by  requiring  the  first 
report  to  be  filed  by  January  5  in  order 
to  allow  sufficient  time  for  the  handlers 
to  file  the  reports. 

Section  929.62(b)  of  the  cranberry 
marketing  order  provides  authority  to 
require  each  handler  to  file  promptly 
with  the  committee  a  certified  report  as 
to  the  quantity  of  cranberries  acquired 
during  such  period  as  may  be  specified. 
The  fiscal  period  under  the  order  is 
from  September  1  of  one  year  through 
August  31  of  the  following  year.  Section 
929.105(b)  of  the  order's  rules  and 
regulations  prescribe  that  certified 
reports  shall  be  filed  by  each  handler  to 
the  committee  not  later  than  the  5th  day 
of  February,  May.  and  August  of  each 
fiscal  period  and  the  5th  day  of 
September  of  the  succeeding  fiscal 
period.  Such  report  shall  show  the  total 
quantity  of  cranberries  the  handler 
acquired  and  the  total  quantity  of 
cranberries  the  handler  handled  from 
the  beginning  of  the  reporting  period 
indicated  through  January  31.  April  30, 
July  31,  and  August  31.  respectively. 

The  committee  recommended  that  the 
first  acquisition  report  due  to  the 
committee  on  February  5  that  shows  the 
total  quantity  of  cranberries  the  handler 
acquired  through  January  31  be  changed 
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to  an  earlier  date.  This  would  provide 
producers  and  handlers  vital  production 
information  earlier  in  the  season  and 
allow  them  to  plan  accordingly.  The 
order's  reporting  and  recordkeeping 
requirements  have  not  been  amended 
since  1988.  Handlers'  techniques  in 
gathering  and  recording  acquisition  data 
have  progressed  considerably  over  the 
last  seven  years.  Handlers  have 
indicated  ^at  they  could  provide  the 
committee  with  a  acquisition  report 
prior  to  January  1  of  the  crop  year. 

Therefore,  the  committee 
recommended  that  §  929.105(b)  be 
revised  by  changing  the  first  reporting 
due  date  from  February  5  to  January  1. 
.\s  stated  previously,  the  Department 
has  modified  this  date  from  January  1  to 
January  5.  The  first  acquisition  report 
currently  shows  the  total  quantity  of 
cranberries  acquired  and  the  total 
quantity  of  cranberries  handled  from  the 
beginning  of  the  reporting  period 
through  January  31.  The  committee  also 
recommended  that  the  January  31  date 
be  changed  to  December  31  to  make  the 
report  consistent  with  the  new  due  date. 
In  addition,  the  Department  proposes 
modifying  §  929.105(b)  by  listing  each 
one  of  the  due  dates.  This  would  make 
the  section  easier  to  understand  as  to 
when  each  report  is  due. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
referenced  section  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  and  have  been  assigned 
OMB  number  0581-0103. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  929 

Marketing  agreements.  Cranberries, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 


PART  92»— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA.  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

2.  Section  929.105  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§929.105    Rapohing. 

»         *         •         •         • 

(b)  Certified  reports  shall  be  filed  wnth 
the  committee,  on  a  form  provided  by 
the  committee,  by  each  handler  not  later 
than  January  5.  May  5,  and  August  5  of 
each  fiscal  period  and  by  September  5 
of  the  succeeding  fiscal  period  showring: 

(1)  The  total  quantity  of  cranberries 
the  handler  acquired  and  the  total 
quantity  of  cranberries  the  handler 
handled  from  the  beginning  of  the 
reporting  period  indicated  through 
December  31,  April  30,  July  31.  and 
August  31.  respectively,  and 

(2)  The  respective  quantities  of 
cranberries  and  cranberry  products  held 
by  the  handler  on  February  1,  May  1, 
August  1,  and  August  31  of  each  fiscal 
period. 

Dated:  April  9,  1996. 
James  R.  Rodeheaver. 

Acting  Deputy  Director,  Fniit  and  Vegetable 

Division. 

|FR  Doc.  96-9830  Filed  4-19-96;  8:45  ami 
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7  CFR  Part  946 
[FV96-946-1PR1 

Irish  Potatoes  Grown  in  Washington; 
Modification  of  the  Minimum  Size 
Requirements 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  This  proposed  rule  would 
reduce  the  minimum  diameter 
requirement  from  2V8  inches  to  2  inches 
for  Russet  type  varieties  of  Washington 
potatoes  shipped  during  the  July  15 
through  August  31  period  each  season. 
Potato  varieties  currently  being  grown 
for  shipment  during  this  period  are 
similar  in  shape  to  those  grown  for 
marketing  during  the  balance  of  the 
season.  Reducing  the  minimum 
diameter  would  recognize  this  similarity 
and^enable  handlers  to  market  a  larger 
portion  of  their  crop  in  fresh  outlets. 
This  change  would  improve  the 
marketing  of  Washington  potatoes  and 
increase  returns  to  producers  as  well  as 


provide  consumers  with  increased 
supplies  of  potatoes 

DATES:  Comments  which  are  received  by 
May  22. 1996  will  be  considered  pnor 
to  the  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  room  2523,  South  Building.  PO 
Box  96456,  Washington,  DC  20090- 
6456;  FAX:  (202)  720-5698. 

All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
pubhc  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  L.  West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 
SW  Third  Avenue,  room  369,  Portland 
Oregon  97204-2807;  telephone:  (503) 
326-2724  or  FAX  (503)  326-7440:  or 
Robert  F.  Matthews.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  PO 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456;  telephone:  (202)  690- 
0464  or  FAX  (202)  720-5698, 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  No.  113  and  Marketing 
Order  No.  946  (7  CFR  part  9461.  both  as 
amended,  regulating  the  handling  of 
Irish  potatoes  grown  in  Washington, 
hereinafter  referred  to  as  the  "order" 
The  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  .^ct 
of  1937.  as  amended.  (7  U  S.C  601- 
674),  hereinafter  referred  to  as  the 
"Act."  The  State  of  Washington  Potato 
Committee  (Committee)  is  the  agency 
responsible  for  local  administration  of 
the  marketing  order  program  in  the 
designated  production  area 

The  Department  of  Agriculture 
[Department]  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect  This  proposed 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies. 
unless  thev  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  AcX.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
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tho  order,  any  provision  of  tho  order,  or 
,iny  obligation  iinpos€Hl  in  connection 
with  the  order  is  not  in  ac(:ordnnt;e  with 
law  and  request  a  modification  of  the 
order  or  to  b«i  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
,1  hearing  on  tho  petition.  After  the 
hearing  the  Secretary  would  ride  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Se«;n!tary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  nding. 

Pursuant  to  requirements  set  forth  in 
the  Regulatorv  Flexibility  Act  (RFA),  the 
Administrator  of  tho  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  e«:onomic  impa«:t  of  this 
action  on  small  entities 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  st;ale  of 
business  subje»:t  to  such  actions  in  order 
that  small  business»)s  would  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
.■\ct.  and  ndes  issued  thereunder,  are 
unique  in  that  they  arc  brought  about 
through  group  a<:tion  of  essentially 
small  entities  acting  on  their  own 
lM;haif.  Thus,  both  statutes  have  small 
entity  orientation  and  t;ompatibility. 

There  are  approximately  40  handlers 
of  Washington  potatoes  that  aro  subject 
to  regulation  under  the  order  and 
approximately  450  producers  in  tho 
regulated  production  area  Small 
agricultural  service  firms,  which 
include  handlers  of  Washington 
potatoes,  have  betui  defined  by  the 
Small  Business  Administration  (1.3  CFR 
1^1.601)  as  those  whose  annual  receipts 
ire  less  than  S.'j.OOO.OOO,  and  small 

igricultural  producers  are  defined  as 
those  whose  annual  rt!ceipts  are  less 
than  $500,000  The  majority  of  potato 
h.indlers  aiul  producers  regulated  under 
the  marketing  agreement  and  order  may 
be  classified  as  small  entities. 

.Se<:tion  '»4f>  52  (7  CFR  948.52) 
.uithorizes  the  issuaiK.e  ol  regulations 
tor  grade,  size,  quality,  maturity,  and 
pacjt  for  any  variety  or  varieties  of 
potatoes  grown  in  different  portions  of 
the  prodiK.tion  are.i  during  anv  period. 
Size  rt'gulatioiis  ,ire  currently  in  effe<:t 

inder  section  ')4r>  tJh  in  terms  of 
minimum  diameter  and  minimum 
•veight   All  Russet  types  must  be  2"« 

iiches  niinuiiun;  ili.uneter  or  4  ounces 
ininimum  weight  during  the  period  hily 

15  through  August  ;tl  im<  h  season,  and 
I  inches  or  4  oun(  es  during  the 
r»mainder  of  the  season    This  rule 

imtMids  sc'ctimi  ')4f!  .f  U)  by  redut.ing  the 

luiumtiin  tli.iiiu'icr  re<|iiiri':iient  for 


Russet  type  varieties  from  2'/b  inches  to 
2  inches  during  the  July  15  through 
August  .11  period  each  season.  Thus,  the 
2  inch  minimum  diameter  or  4  ounce 
minimum  weight  would  apply  to  Russet 
type  potatoes  throughout  the  entire 
season. 

At  its  meeting  on  February  15,  1996, 
the  Committee  unanimously 
recommended  reducing  the  minimum 
diameter  requirement  for  Russet  type 
varieties  to  2  inches  during  the  period 
July  15  through  August  31,  when  early 
crop  shipments  are  made. 

when  the  current  minimum  diameter 
requirement  for  Russet  type  varieties 
was  established,  the  Norgold  Russet  was 
the  primary  variety  being  grown  for  the 
early  market,  i.e.,  the  months  of  July  and 
August.  This  variety  is  more  round  in 
shape  than  those  varieties  grown  for 
shipment  later  in  the  season.  The  newer 
varieties  grown  for  the  early  market, 
such  as  the  Norkotah  Russet,  are  shaped 
the  same  as  the  varieties  traditionally 
marketed  later  in  the  season.  Thus,  there 
is  no  need  for  a  larger  diameter 
requirement  for  earlier  varieties. 
Therefore,  the  Committee  recommended 
that  all  Russet  type  varieties  be  subject 
to  the  same  minimum  diameter 
rtjquirement  throughout  the  entire 
marketing  sea.son. 

Reducing  the  minimum  diameter 
would  enable  handlers  to  market  a 
larger  portion  of  the  crop  in  fresh 
market  outlets.  This  change  is  expected 
to  improve  the  marketing  of  Washington 
potatoes  and  increase  returns  to 
producers. 

Ba.sed  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  communis 
timely  received  will  be  considered 
before  a  final  detennination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Part  946 

Marketing  agreements.  Potatoes, 
Reporting  and  re<;ordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
pnjamble,  it  is  propo.sed  that  7  CF'R  part 
44fi  b«5  amended  as  follows: 

PART  946— IRISH  POTATOES  GROWN 
IN  WASHINGTON 

1  The  authority  citation  for  7  CFR 
part  <Mfi  continues  to  read  as  follows: 

Authority:  7  II  SC:  601-674. 

2  Se«:tion  946.336  is  amended  by 
revising  paragraph  (a)(2){ii)  to  read  as 
follows: 


§94«.336    Handling  regulatioa 

***** 

(a)  •   •   * 

(2)*   •    * 

(ii)  All  Russet  types,  2  inches  (54.0 
mm)  minimum  diameter,  or  4  ounces 
minimum  weight. 
***** 

Dated:  April  16,  1996. 
Eric  M.  Fonman, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  96-9832  Filed  4-19-96;  8:45  ami 
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7  CFR  Pari  1106 
[DA-0«-OS] 

Milk  in  the  Southwest  Plains  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTKM:  Fhroposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  Southwest 
Plains  Federal  milk  marketing  order 
(Order  106)  for  the  period  of  September 
1996  through  August  1998.  The 
proposal  would  suspend  a  portion  of  the 
supply  plant  shipping  requirement  and 
the  touch-base  requirement  under  Order 
106  for  a  2-year  period.  The  action  was 
requested  by  Kraft  Foods,  Inc.  (Kraft), 
which  contends  the  suspension  is 
necessary  to  prevent  the  uneconomical 
and  ineiTicient  movement  of  milk  and  to 
ensure  that  producers  historically 
associated  with  the  market  will 
continue  to  have  their  milk  pooled  ♦ 
under  Order  106. 

DATES:  Comments  are  due  no  later  than 
May  22.  1996. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  2971.  South  Building, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-  6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  die  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
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entities.  Such  rule  would  lessen  the 
-'Tegulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)[A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southwest  Plains  marketing 
area  is  being  considered  for  the  period 
of  September  1,  1996,  through  August 
31, 1998: 

In  §  1106.6,  the  words  "during  the 
month". 

In  §  1106.7(b)(1),  beginning  with  the 
words  'of  February  through  August" 
and  continuing  to  the  end  of  the 
paragraph. 

In  §  1106.13,  paragraph  (d)(1)  in  its 

entirety- 
All  persons  who  wish  to  send  wTitten 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-  6456,  by 


the  30th  day  after  publication  of  this 
notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend  the 
requirement  that  producers  "touch- 
base"  at  a  pool  plant  with  at  least  one 
day's  production  during  the  month 
before  their  milk  is  eligible  for  diversion 
to  a  nonpool  plant.  By  suspending  the 
touch-base  provision,  producer  milk 
would  not  be  required  to  be  delivered  to 
pool  plants  before  going  to  unregulated 
manufacturing  plants. 

The  proposed  suspension  would  also 
allow  a  supply  plant  that  has  been 
associated  with  the  Southwest  Plains 
order  during  the  months  of  September 
1995  through  January  1996  to  qualify  as 
a  pool  plant  without  shipping  any  milk 
to  a  pool  distributing  plant  during  the 
months  of  September  1996  through 
August  1998.  Without  the  suspension,  a 
supply  plant  would  be  required  to  ship 
50  percent  of  its  producer  receipts  to 
pool  distributing  plants  during  the 
months  of  September  through  January 
and  20  percent  of  its  producer  receipts 
to  pool  distributing  plants  during  the 
months  of  February  through  August  to 
qualify  as  a  pool  plant  under  the  order. 

According  to  Kraft's  letter  requesting 
the  suspension,  supplemental  milk 
supplies  will  not  be  needed  to  meet  the 
fluid  needs  of  distributing  plants.  Kraft 
anticipates  that  there  v«ll  be  an 
adequate  supply  of  direct -ship  producer 
milk  located  in  the  general  area  of 
distributing  plants  available  to  meet  the 
Class  I  needs  of  the  market. 
Consequently,  it  states,  there  is  no  need 
to  require  producers  located  some 
distance  from  pool  distributing  plants  to 
touch-base  when  their  milk  can  more 
economically  be  diverted  directly  to 
manufacturing  plants  in  the  production 
area. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
September  1. 1996.  through  August  31, 
1998. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  7  U.S  C.  601-674. 
Dated:  April  9,  1996. 
Lon  Hatamiya, 

Administrator 

[PR  Doc.  96-9831  Filed  4-19-96:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 


[DoekaH  No.  EE-AM-94-230A] 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Clothes  Washers  and  Reporting 
Requirements  for  Clothes  Washers, 
Clothes  Dryers,  and  Dishwashers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking 

SUMMARY:  The  Department  of  Energy 
(DOE  or  Department)  today  is  issuing  a 
supplemental  notice  of  proposed 
rulemaking  to  expand  the  scope  of  the 
Department's  proposed  rule  to  amend 
the  clothes  washer  test  procedure  used 
to  test  for  compliance  with  the  existing 
energy  conservation  standard  The 
Association  of  Home  Appliance 
Manufacturers  (AHAM)  recommended 
an  additional  new  test  procedure  that 
would  apply  to  the  anticipated  future 
clothes  v^•asher  energy  conser\ation 
standards  The  Department  is  reopening 
the  comment  period  on  its  propo.sed 
rule  to  seek  comments  on  whether  it 
should  adopt  the  AHAM  recommended 
test  procedure,  with  certain  changes. 

DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  lune  6. 
1996. 

ADDRESSES:  Written  comments,  10 
copies,  are  to  be  submitted  to;  US 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy.  EE- 
43.  Room'  lJ-018.  "Test  Procedure  for 
Clothes  Washers  and  Reporting 
Requirements  for  Clothes  Washers. 
Clothes  Dryers,  and  Dishwashers." 
Docket  No.  EE-RM-94-230A.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  (202)-586- 
7574. 

Copies  of  the  transcript  of  the  public 
hearing  and  the  public  comments 
received  on  the  proposed  rule,  may  be 
read  and/or  photocopied  at  the 
Department  of  Energy  Freedom  of 
Information  Reading  Room.  U.S. 
Department  of  Energy.  Forrestal 
Building,  Room  lE-i90.  1000 
Independence  Avenue  SW  . 
Washington,  DC  20585.  (202)  586-6020 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 
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FOR  FURTHER  INFORMATION  CONTACT: 
P  Marc  IjiFrance.  U.S.  Department  of 

Energy,  Energy  Kfficiency  and 

Renewable  Kneryy.  Mail  Station  KE 

4.3,  Korrestul  Building.  1000 

Independen<:e  Avenue  SW., 

Wa-shington.  IX:  20585-0121.  (202) 

586-«423 
Eugene  Margolis,  Esq.,  US.  Department 

of  Energy.  Office  of  tieneral  Counsel. 

Mail  Station  (X:-72,  Forrestal 

Building.  l(KX)  Independence  Avenue. 

SW..  Washington,  IX:  2058.S,  (202) 

38f>-l)507 

SUPf>t.EMENTARY  INFORMATION: 

I  ln(ro<lut:ti<in 

II  Diiciis.iion 

A  AHAM  Re<  «)inmentl«)<l  Ttist  PriK.edure 
Annual  Knrrjtv  Con.sumpliuii 
('.apa<:itv  Measiirein«nt 
KlectrirJil  Ennixy  Supply 
KeniHining  Moisturw  DiintiMit  (KM(') 
Sodiunt  Hyp«x:hlorite  Bloach 
Sudn-savor  Provision 
Temperaturw  I  'sn  Factors 
Test  Cloth  and  Test  Uwd 
UnifoiTnly  Distributed  remp«niturB 

.S«lectMin.s 
Walerheatiiin  Clothes  Washers 
Water  Consumption  Factor 
B  Kolated  Matters 

1  Potential  Impacts/Changes  to  the 
Append-.x  |  Test  Pnx  e<iur« 

Test  Load  Sizes 

Water-heating  Clothes  Washers 
Field  Testing 

2  .Section  4;i()  2  ).  "Tost  pro<edures  for 
measures  of  energy  consumption," 
paragraph  (|) 

I.  Introduction 

On  Thursday,  March  23.  1995,  the 
Department  published  a  proposed  rule 
to  amend  the  clothes  washer  test 
procedure  60  FR  15330  (hereafter 
referred  to  as  the  Notice  of  Proposed 
Rulemaking  or  NOPR).  On  |uly  12.  1995. 
a  hearing  on  the  proposed  rule  was  held 
in  Washington.  DC. 

The  proposed  amendment  to  the  test 
procedure  was  based  on  the  same 
factual  foundation  as  the  existing  test 
procedure  and  energy  conservation 
standards  for  clothes  washers,  so  that 
the  existing  energy  conservation 
standard  wouhl  not  have  to  be  adjusted 
The  Department  believes,  however,  that 
the  existing  test  prot:edure  currently 
overstates  the  average  annual  energy 
i:onsiimption  for  clothes  washers 
be<:ause  of  changes  m  consumer  habits 
since  the  current  test  procedure  was 
adopted.'  The  Department  had  planned 
on  initiating  a  subsequent  clothes 
washer  test  procetture  rulemaking,  at  a 
later  date,  which  would  take  into 


account  current  consumer  habits,  and 
would  be  used  as  the  basis  for 
considering  revision  of  the  clothes 
washer  energy  conservation  standards.' 

In  response  to  the  NOPR,  AHAM 
submitted  comments  asking  DOE  to 
adopt  an  additional  new  test  procedure 
to  take  effect  when  new  standards  take 
effe<:t.  The  Department  greatly 
appreciates  AHAM's  effort  in 
developing  a  new  test  procedure.  The 
Department  is  considering  adopting  the 
test  pro<:edure  with  certain  revisions. 
The  Department  is  considering  issuance 
of  a  final  rule  with  two  test  procedures, 
to  be  codified  in  Appendices  "J"  and 
"Jl"  in  the  Code  of  Federal  Regulations, 
title  10,  part  430.  §430.23.  Appendix 
"J"  would  be  a  revision  of  the  current 
test  procedure,  would  be  consistent 
with  the  exi.sting  standards,  and  would 
become  effe<:tive  30  days  after  issuance 
of  the  final  rule.  Appendix  "Jl".  based 
on  AHAM's  test  procedures,  would  be 
used  in  the  analysis  and  review  of 
revised  efficiency  standards,  and  would 
apply  to  any  revised  standards.  At  that 
time  the  Department  would  amend  its 
regulations  to  replace  Appendix  "J" 
with  Appendix  "Jl." 

The  Department  solicits  comments 
from  the  public  at  this  time  on  issues 
raised  by  the  AHAM  recommended  test 
procedure  and  by  the  options  under 
consideration  with  respect  to  this 
proposal.  In  connection  with  the 
reopening  of  the  comment  period,  the 
Department  is  proposing  regulatory 
language  for  part  430,  §430.23, 
Appendix  Jl. 

II.  Discussion 

A.  AHAM  Hixommended  Test 
Procedure 

AHAM  re<:ommended  a  test 
procedure  for  use  and  adoption  during 
the  next  round  of  clothes  washer 
standards  rulemaking.  The  AHAM  test 
procedure  addresses  current  consumer 
usage  habits  which  result  in 
approximately  a  30  percent  reduction  in 
energy  consumption  from  the  current 
test  procedure.  Discussed  below  are 
comments  by  the  following  industry 
representatives:  General  Electric 
Company  (GE),  Maytag  and  Admiral 
Products  (Maytag),  Speed  Queen 
Company  (Speed  Queen).  Whirlpool 
Corporation  (Whirlpool),  and  Miele 
Appliances  Inc.  (Miele).  directed  to  the 
AHAM  test  procedures,  as  well  as 
industry  comments  that  were  directed  to 
the  NOPR  but  that  concern  matters  also 
covered  by  the  AHAM  test  procedure.  In 


addition,  AHAM  provided  copies  of  it^ 
clothes  washer  test  procedure  to  non/ 
industry  representatives  who  have  been 
involved  with  the  residential  appliance 
standards  program.  (AHAM,  No.  8).^ 
The  Department  received  comments 
concerning  the  AHAM  test  procedure 
from  the  Clorox  Company  (Clorox),  the 
Proctor  and  Gamble  Company  (P&G), 
and  American  Council  for  and  Energy 
Efficient  Economy  (ACEEE). 

Annual  Energy  Consumption 

GE  recommended  that  the  Department 
incorporate  into  the  AHAM  test 
procedure  a  table  for  the  annual  number 
of  clothes  washer  cycles  per  year  based 
on  the  capacity  of  the  clothes  washer 
being  tested  for  determining  annual 
energy  consumption.  GE's 
recommendation  would  in  essence 
specify  a  constant  amount  of  clothing 
(in  pounds)  that  is  washed  per  year  per 
typical  household.  GE  derived  its  table 
by  averaging  P&G  data  for  average  wash 
loads  used  in  "regular"  and  "large" 
capacity  clothes  washers.  The  GE  table 
shows  a  range  of  "Adjusted  Annual 
Cycles  (AAC>"  from  264  to  810  based  on 
capacity.  (GE,  No.  6  at  4).  Maytag 
strongly  opposes  the  GE 
recommendation  primarily  because  it 
states,  "there  is  no  evidence  that  average 
load  size  is  a  function  of  washer 
capacity.  To  the  contrary,  there  is 
evidence  that  wash  load  sizes  are  based 
on  factors  other  than  washer  capacity 
most  of  the  time."  (Maytag,  No.  41  at  1). 

The  Department  understands  GE's 
purpose  is  to  provide  some  type  of  scale 
to  adjust  for  the  use  of  larger  capacity 
machines.  The  Department  is  proposing 
to  reduce  the  number  of  annual  cycles 
from  416  to  392,  as  stated  in  the  NOPR. 
The  Department  is  aware  that  the 
number  of  annual  cycles  has  declined 
over  time,*  while  the  shipment 
weighted  average  capacity  of  clothes 
washers  has  increased  over  the  same 
relative  time  period.'  However,  the 
Department  believes  that  it  is  reasonable 
to  assume  that  the  number  of  cycles  for 
all  sizes  of  clothes  washers  is  relatively 
constant  and  that  families  with  large 
needs,  based  on  lifestyle  or  number  of 
family  members,  purchase  larger  clothes 
washers  and  families  with  smaller  needs 
purchase  smaller  clothes  washers.  If  the 
GE  table  were  to  be  employed  it  would 
result  in  the  following  expiected 


'  Pith  tor  k  (>amble  (Ula  indiratRn  »  (tecrvxM)  in 

'h«  u!M'  i>f  hoi  vv.ilrr  .mil  ihfi  iiuinUT  I'f  i  v'  I*"*  P>'f 
vtMr  ovpr  'im« 


'I'hii  wconit  round  of  riothes  wather  standards 
nilein.ikirif;  wa.i  initiated  by  the  publication  of  an 
Advdni  I!  Nolire  of  Proposed  Rulemaking  (ANOPR), 
(S**  KR  5h*J  ).  Novnmbpr  14.  iq»»  ) 


'Commants  on  th«  NOPR  hivs  been  auigned 
docket  numt>en  and  have  tieen  nuint>ered 
conaecu lively.  Statements  that  were  presented  at 
the  July  12.  1995.  public  hearing  are  identified  as 
Testimony. 

•  Proctor  and  Gamble  letter  of  September  2.  1994 
to  DOE. 

'  AHAM  Major  Homo  Appliance  Industry  Book 
published  1995. 


consumer  use  cycles  per  year:  using  a 
1.5  cubic  foot  compact  clothes  washer, 
517  cycles  per  year  would  be  expected, 
whereas  using  a  3.2  cubic  foot  standard 
clothes  washer,  298  cycles  per  year 
would  be  expected.^  For  the  reasons 
indicated  above,  however,  the 
Department  does  not  believe  that  there 
is  such  great  variation  in  the  average 
usage  of  washers  of  different  sizes. 
Moreover,  the  Department  is  not  aware 
of  any  data  concerning  current  usage 
which  establish  that  as  the  capacity  .of 
a  clothes  washer  increases,  it  is  operated 
less  frequently.  Therefore,  the  / 

Department  does  not  propose  to 
incorporate  a  table  to  allow  for  a 
variation  in  annual  clothes  washer 
cycles  dependent  upon  clothes  washer 
capacity.  The  Department  will 
reconsider  this  issue,  however,  if  it 
receives  statistically  valid  data  showing 
such  a  variation. 

Capacity  Measurement 

The  AHAM  recommended  test 
procedure,  as  well  as  the  current  and 
NOPR  test  procedures,  require  a  test 
measurement  of  the  clothes  container 
capacity.  This  capacity  is  defined  as  the 
volume  which  a  dry  clothes  load  could 
occupy.  This  capacity  is  then  used  in 
the  calculation  of  the  Energy  Factor 
which  is  used  to  rate  the  effiipiency  of 
clothes  washers  on  a  per  load  basis.  The 
actual  load,  in  pounds  of  clothing,  that 
a  clothes  washer  can  wash  is  a  function 
of  many  variables  including  the  wetted 
clothes  container  volume  which  is 
actually  available  for  clothes  washing 
the  agitation  system  and  the  motor 
torque.  The  Department  has  used  the 
measured  clothes  container  capacity  as 
a  proxy  for  the  actual  load  a  clothes 
washer  is  capable  of  washing,  and  this 
has  worked  well  for  purposes  of 
comparing  vertical  axis  clothes  washers. 
However,  there  has  been  discussion  as 
to  whether  the  measured  capacity  of  a 
clothes  container  is  a  comparable  proxy 
of  the  load  capability  for  horizontal  axis 
clothes  washers. 

The  DOE  and  AHAM  recommended 
test  procedures  both  require  measuring 
the  capacity  to  the  upper  most  part  of 
the  clothes  washer  container,  which 
includes  the  volume  occupied  by  the 
tub  ring.  The  maximum  water  level  in 
any  vertical  axis  clothes  washer  may 
vary,  but  the  water  level  cannot  go  to 
the  top  of  the  tub  ring.  Maytag 
calculated  that  this  current  method  of 
measuring  capacity  results  in  the 
measured  volume  of  vertical-axis 
clothes  washers  exceeding  the  wetted 


volume  by  a  minimum  of  15  percent  to 
well  over  20  percent.  (Maytag,  No.  13  at 
1).  However,  all  the  manufacturers, 
including  Maytag,  believe  that  the 
current  method  for  measuring  vertical- 
axis  clothes  washer  capacity  is 
sufficient  and  should  not  be  changed. 
(AHAM,  No.  33  at  5). 

Since  the  measured  and  wetted 
volumes  of  a  horizontal  axis  clothes 
washer  are  the  same,  Maytag  proposed 
multiplying  the  measured  volume  of  a 
horizontal  axis  clothes  washer  by  a 
factor  of  1.2.  (Maytag,  No.  13  at  2).  This 
factor  would  mathematically  increase 
the  capacity  of  horizontal-axis  clothes 
washers  and  would  result  in  a  20 
percent  increase  in  the  energy  factor  for 
horizontal-axis  clothes  washers.  A 
similar  factor  is  included  in  the 
International  Electrotechnical 
Commission  (lEC)  456  test  procedure  for 
clothes  washers.  ACEEE  supports  a 
capacity  credit  for  horizontal-axis 
clothes  washers.^  ACEEE  states  that  the 
lEC  test  procedure  has  a  15  percent 
credit  and  believes  the  credit  may  be  too 
low.  ACEEE  believes  the  credit  should 
be  21  percent.  (ACEEE,  No.  32  at  3). 

Speed  Queen  opposes  a  horizontal- 
axis  clothes  washer  capacity  adjustment 
factor  stating  that  adequate  time  for 
discussion  and  comment  is  needed  on 
this  "recently  raised  issue."  (Speed 
Queen,  No.  29  at  3).  GE  opposes  any 
horizontal-axis  clothes  washer  capacity 
credit  stating,  "In  view  of  the  evidence, 
from  P&G,  that  American  consumer 
washing  habits  are  driven  in  large  part 
by  their  perception  of  capacity, 
proponents  of  a  European  adjustment 
factor  must  provide  hard  data  of  its 
applicability  to  the  U.S.  market."  (GE, 
No.  36  at  2).  Whirlpool  also  opposes  any 
credit  for  horizontal-axis  clothes  washer 
capacity  because  no  data  has  been 
presented  that  would  demonstrate  a 
difference  of  American  loading  habits 
for  vertical-axis  versus  horizontal-axis 
clothes  washers.  (Whirlpool,  No.  37  at 

4). 

The  Department  notes  that  the 
measured  volume  of  a  vertical  axis 
clothes  washer  is  larger  than  the  wetted 
volume,  whereas,  these  two  volumes  are 
the  same  for  horizontal  axis  clothes 
washers.  Therefore,  for  these  two  types 
of  machines,  capacity  may  not  have  the 
same  relationship  to  the  amount  of 
clothes  a  clothes  washer  is  capable  of 
washing.  However,  the  Department  has 
no  data  to  indicate  that  this  possible 
difference  translates  into  an  actual 
difference  in  load  size  capability  when 
the  other  variables  that  affect  load  size 


"Those  figures  were  derived  by  IX3E  from  the  GE 
proposed  table  using  the  specified  clothes  washer 
capacities 


'Commenters  have  used  both  terms  ■factor"  and 
"credit"  which  are  intended  to  mean  the  same 
thing. 


are  considered,  or  as  to  how  American 
consumers  will  use  horizontal  axis 
washers.if  such  data  becomes  available, 
theftepartment  would  consider  making 
an  adjustment  to  the  calculation  of  the 
energy  factor  of  either  vertical  or 
horizontal  axis  clothes  washers  to  have 
relatively  accurate  comparisons. 
However,  today's  notice  of  proposed 
rulemaking  would  make  no  changes  in 
this  area. 

Electrical  Energy  Supply 

The  NOPR  would  delete  a  provision 
in  the  existing  test  procedures  that 
allowed  turning  off  of  console  lights 
which  did  not  consume  more  than  10 
watts  during  the  clothes  washer  test 
cycle.  AHAM  maintains  this  provision 
in  its  recommended  test  procedure. 
Speed  Queen,  however,  indicated  that  it 
supported  the  Department's  proposal  to 
remove  the  provision.  (Speed  Queen. 
No.  29  at  4).  Today's  notice  is  consisteht 
with  the  NOPR,  and  excludes  this 
provision. 

Remaining  Moisture  Content 

The  AHAM  recommended  test 
procedure  includes  a  provision  to  test 
the  Remaining  Moisture  Content  (RMC) 
of  a  test  load.  RMC  represents  a 
percentage  derived  by  dividing  the 
moisture  weight  that  is  remaining  in  the 
clothing  at  the  completion  of  the  clothes 
washer  cycle  by  the  weight  of  the  dry 
clothes  prior  to  the  clothes  washing 
cycle.  There  are  several  issues  raised 
relating  to  the  methodology  for  testing 
RMC. 

GE  expressed  a  concern  about  the 
possibility  of  manufacturers  providing 
manual  selectable  options  to  consumers 
which  would  affect  the  resulting  RMC  of 
consumer  wash  loads.  GE  believes  that 
the  Department  should  not  use  the 
lowest  RMC  level  achieved  in  a  clothes 
washer  for  the  future  minimum  energy 
conservation  standard  analysis  or  for 
energy  reporting,  and  that  there  should 
be  some  type  of  "discounting  of  the 
RMC  credit.  '  According  to  GE. 
consumers  may  not  always  choose  the 
setting  which  would  result  in  the  lowest 
RMC  value.  (Testimony  at  157).  GE 
provided  a  chart  showing  four  factors 
which  affect  RMC— spin  speed,  spin 
time,  load  size,  and  nnse  temperature 
(GE.  No.  6  at  appendix  E)— and  stated 
that  clothes  washers  could  be 
manufactured  that  offered  user  options 
for  spin  speed  and  duration  Whirlpool 
indicated  that  the  AHAM  test  procedure 
addresses  the  concern  rMarding 
consumer  selection  of  sp'in  speed 
Specifically.  Whirlpool  std)ed  that  the 
AHAM  test  procedure  requires  the  use 
of  the  energy  test  cycle,  winch  specifies 
that  the  spin  speed  reconi^mended  by  the 
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manufacturer  fur  cotton  and  linen 
ilolhes  shall  be  used  in  the  tost  (section 
.ill  AHAM  suhmitted  test  pro<;odure). 
(Testimony  at  17U).  The  Department 
realizes  them  are  several  issues  that 
affw;t  RMC;  measunfinent  which  have 
not  been  addn>ssed  <ind  art>  disc;us.sed 
below,  which  could  nff»H;t  the  final  test 
[)rof.odure  methodology  for  testing  RMC. 

Spin  Speed  and  Spin  Time 

The  l")epartmeiit  is  aware  that  the 
AHAM  ret;oin mended  test  procedum 
requires  the  use  of  the  energy  test  cycle 
to  conduct  the  RMC  test.  The  AHAM 
test  procedure  defines  the  "enorKy  test 
cycle"  as  follows;  "the  cyi.le 
recommended  by  the  manufacturer  for 
washing  cotton  and/or  linen  clothes.  It 
includes  the  agitation/tumble  operation, 
spin  sptHxl  (s).  wast;  times,  and  rinse 
times  applicable  to  that  cycle,  including 
water  heating  time  for  water  heating 
clothes  washers,  and  applies  to  all 
wash/rinse  temperature  sele<  tions  and 
water  levels  available  on  the  model, 
regardless  of  whether  the  wash/rinse 
temperature  selections  cr  water  levels 
are  available  m  the  cycle  re<;ommended 
for  cotton  and/or  linens    '  This 
definition  appears  to  address  clothes 
washers  with  multiple  spin  speeds. 
be<;ause  spin  speed  is  depicted  as  "spin 
speed(s)."  In  addition,  rinse  time  is 
depicted  as  "rinse  times."  The 
liefinition  t;learly  states  that  testing  for 
energy  reporting  shall  be  conducted  in 
the  cycle  the  manufa(  turer  specifies  for 
cotton  and/or  linen  clothes. 

The  AHAM  lest  pro<:edure  appears  to 
be  adequate  in  th«  situation  where  the 
energy  test  cycle  has  only  one  spin 
speed  and  time.  However,  the  AHAM 
test  pro«:edure  does  not  spe<:ify  the  spin 
speed  to  be  used  in  testing  a  clothes 
washer  for  which  that  cycle  has  several 
or  a  range  of  values  for  spin  sp«!ed  and 
time  for  cotton  and  linen  clothes. 
Iherefore.  because  exat;t  consumer 
[)referer<  es  ^"'  not  known  relative  to 
the  choice  of  multiple  spin  sptied  or 
spin  time  seletlions.  the  IX-partment  is 
considering  the  option  of  requiring  the 
use  of  the  average  of  the  extreme  values 
of  the  spin  spetids  anil  times  that  are 
available  in  the  energy  test  cycle."  The 
Department  believes  that  this  would 
address  the  testing  of  clothes  washers 
with  multiple  recommended  spin 
speeds  and  limes,  and  might  dist:ount 
the  RMC  value  as  proposed  by  GE.  The 
Dtipartment  welcomes  comments  on  this 
issue 


Load  Size 

CfE  provided  a  graph  with  RMC  on  the 
"Y"  axis  and  Load  Size  on  the  "X"  axis. 
(GE.  No.  6  at  appendix  E).  The  graph 
was  not  quantified,  but  depicted  a 
relatively  large  negative  slope  of 
approximately  0.5.  Thus,  according  to 
the  graph,  as  load  size  gets  larger  the 
RMC  level  decreases  substantially.*  The 
Department  requested  data  from  all 
parties  present  at  the  hearing  to  help 
quantify  the  exact  slope.  (Testimony  at 
IBO).  So  far,  the  Department  has  not 
received  any  such  data.  The  issue  is 
important  becau.so  the  AHAM  test 
pro<;edure  specifies  that  the  maximum 
test  load  be  used  to  conduct  the  RMC 
test,  which  is  approximately  35  percent 
larger  than  an  average  test  load. 
However,  the  AHAM  test  procedure 
indicates,  based  on  P&G  data,  that 
consumers  use  a  maximum  load  only  12 
percent  of  the  time  whereas  they  use  an 
average  load  74  percent  of  the  time. 

if  (;E's  graph  accurately  depicts  the 
slope,  this  would  have  a  major  impact 
on  the  expected  energy  savings  to 
consumers  and  manufacturer  efficiency/ 
energy  con.sumption  representations, 
because  data  shows  that  consumers  use 
their  clothes  washers  with  an  average 
size  load  74  percent  of  the  time.  It 
would  mean  that,  under  the  AHAM 
recommended  test  procedure,  the 
anticipated  energy  consumption  to 
remove  the  moisture  from  the  clothing 
would  be  artificially  low  because  the 
test  procedure  calculates  RMC  on  the 
basis  of  a  maximum  size  load.  Under  the 
AHAM  test  procedure  RMC  is  first 
determined  for  a  maximum  size  load. 
The  RMC  thus  determined  is  then 
adjusted  in  order  to  determine  the 
moisture  content  that  would  remain  in 
an  average  size  load.  The  adjustment 
formula  is  based  on  the  assumption  that 
RMC  as  a  percentage  amount  is  the  same 
for  different  load  sizes,  the  point  that  GE 
disputes.  An  alternative  to  the  AHAM 
recommended  test  method  for  RMC 
could  be  to  require  testing  using  the 
average  test  load,  rather  than  the 
maximum  test  load  with  an  adjustment. 
However,  the  Department  believes  that 
this  may  increase  test  burden.  Currently, 
the  majority  of  clothes  washer  models 
do  not  have  adaptive  control  features 
such  as  automatic  water  fill  control. 
Under  the  AHAM  recommended  test 
procedure,  machines  with  adaptive 
controls  need  to  be  tested  using  an 
average  test  load.  Requiring  testing  of  all 
machines  using  the  average  test  load 
may  not  be  warranted  if  the  slope  is 
actually  small.  At  this  time,  the 


Department  does  not  plan  to  change  the 
AHAM  recommended  test  method.  The 
Department  requests  data,  comment  and 
suggested  changes  to  the  test  procedure, 
if  needed,  to  address  this  issue. 

Energy  Required  To  Remove  Moisture 
From  the  Test  Load 

The  RMC  value  is  used  to  calculate 
the  energy  required  to  remove  moisture 
from  the  test  load,  "De".  The  "DE"  is 
calculated  using  the  maximum  size  test 
load,  load  adjustment  factor  (LAP)  (P&G 
ratio  of  maximum  load  size  to  average 
load  size),  nominal  energy  required  to 
remove  moisture  from  clothes  (constant 
for  all  clothes  washers,  0.5  KWh/lb)  and 
the  clothes  dryer  utilization  factor 
(DUF)  (percentage  of  clothes  washer 
loads  that  are  dried  by  clothes  dryers). 
AHAM  recommended  a  DUF  of  83 
percent,  although  P&G  calculates  the 
DUF  to  be  84.4  percent.'"  AHAM  stated 
at  the  hearing  it  did  not  think  using  the 
84  percent  figure  would  be 
controversial,  but  that  it  might  need  to 
further  consider  the  matter.  (Testimony 
at  104-105).  The  Department  is  using  84 
percent  for  the  DUF  in  today's  proposal. 

Sodium  Hypochlorite  Bleach 

Clorox  recommended  that  the 
Department  adopt  a  definition  for 
sodium  hypochlorite  bleach  (bleach) 
dispenser,  and  a  corresponding  credit 
because  of  the  potential  for  energy 
savings.  (Clorox.  No.  30  at  1).  In  regard 
to  the  clothes  washer  standard 
rulemaking,  Clorox  has  provided  the 
Department  with  data  indicating  that  a 
significant  amount  of  energy  can  be 
saved  with  the  use  of  bleach."  The 
savings  would  be  realized  through  the 
use  of  colder  water  for  washing.  The 
Clorox  data  shows  that  cleaning 
performance  is  maintained  or  minimally 
degraded  at  colder  temperatures  if 
bleach  is  used.  Clorox  recommended 
revising  the  Temperature  Use  Factors 
(TUFs)  and  energy  consumption 
calculations  to  provide  a  credit  to 
clothes  washers  equipped  with  a  bleach 
dispenser.  Clorox  stated,  however. 
"Consumer  data  identifies  a  large  area 
for  potential  energy  savings  due  to  the 
higher  incidence  of  hot  water  usage  in 
bleach  loads."  (Emphasis  added.)  Clorox 
further  stated.  "Consumers  that  use 
bleach  typically  are  more  concerned 
with  getting  their  laundry  clean,  and 
recognize  that  hotter  wash  temperatures 
provide  the  best  results."  (Clorox,  No. 
30  at  2). 


"Simil.irlv.  ((If  nxamjili'  th«  PKIK  dishwasher  Inst 
proce<liir«  h.iH  ii  SO  (wnmil  prtir.ilmn  valiit>  tor  u.sw 
of  ht;al«it  VRr«>s  iinhi>al>'il  ilry  nptidii    (42  KK  1'i4,.M, 
M.urh  17,  l',t77) 


"KMC,  1.1 .1  (wrcentage  which  decreases,  although 
ihu  iirliidl  remaining  moisluro  weight  increases 
twrausjt  lht>  larger  load  retains  more  moisture. 


'"Comment  32  on  Docket  number  EE-RM-94- 
403 

11  Comment  41  on  docket  number  EE-RM-94- 
403. 
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The  data  provided  from  Clorox 
relative  to  the  cleaning  performance 
with  bleach  shows  a  significant 
potential  for  energy  savings  because 
cleaning  performance  is  maintained  or 
minimally  degraded  when  bleach  is 
added  to  cold  water  and  detergent, 
versus  when  hot  water  is  used  with  just 
detergent.  However,  the  energy  savings 
do  not  appear  to  be  demonstrated  by  the 
data  provided,  because  consumers  who 
use  bleach  tend  to  use  hot  water  rather 
tiian  shifting  to  cold  water.  Therefore, 
the  Department  does  not  plan  to  include 
a  provision  for  bleach  in  its  clothes 
washer  test  procedures.  The  Department 
welcomes  comment  on  this  issue. 

Suds-Saver  Provision 

The  AHAM  recommended  test 
procedure  does  not  provide  a  credit  to 
clothes  washers  with  a  suds-saver 
feature.  Based  on  previous  information 
from  AHAM  (AHAM  meeting,  February 
16, 1995),  the  Department  believes  that 
AHAM  eliminated  this  provision  due  to 
the  relatively  low  number  of  sales  of 
clothes  washers  with  a  suds-saver 
feature.  Additionally,  AHAM  believes 
that  a  suds-saver  credit  is  no  longer 
needed  in  the  test  procedure.  The 
Department  requests  comments  relative 
to  the  elimination  of  the  suds-saver 
credit. 


Temperature  Use  Factors 

The  Department  received  several 
comments  regarding  the  method  for 
determining  Temperature  Use  Factors 
(TUFs),  which  are  used  to  prorate 
enejgy consumption  among  cold,  warm 
and  hot  wash,  as  well  as  to  factor  in  a 
warm  rinse  if  oflfiered.  Because  any  test 
procedure  based  on  the  AHAM  test 
procedure  would  not  become  effective 
until  approximately  the  year  2000,  a 
significant  emphasis  in  determining 
such  test  procedure's  TUF  values  has 
been  on  the  need  and  method  to  project 
future  consumer  usage  habits  based  on 
currently  available  survey  data. 

AHAM  provided  the  recommended 
test  procediwe  with  TUFs  for  wash 
temperatures  and  a  range  of  TUF  values 
for  rinse  temperature.  (AHAM,  No.  8). 
AHAM  indicated  that  the  original 
submission  had  been  revised  and 
provided  the  final  version  of  TUFs.  The 
final  version  also  included  a  range  of 
rinse  TUF  values.  (AHAM,  No.  48  at  1). 
GE  indicated  that  it  supported  the 
AHAM  wash  TUFs  and  provided 
justification  for  a  warm  rinse  TUF  of  21 
percent.  GE  provided  a  detailed  analysis 
which  included  linear  regression 
projections  and  utilized  "differencing  to 
eliminate  autocorrelation."  (GE,  No.  6  at 
5  and  No.  36  at  1).  F&G  provided  data, 
linear  regression  analysis  with  and 
without  projections,  and 
recommendations  for  TUFs.  P&G 


indicated  that  it  believed  the  future 
projections  of  the  lin^r  regression  were 
valid  for  the  wash  TUFs,  although  it 
thought  the  projection  for  the  warm 
rinse  TUF  was  too  aggressive.  (PkG,  No. 
12  at  1).  ACEEE  believed  the  TUFs 
should  be  determined  by  the  average 
between  a  current  linear  regression  and 
a  linear  regression  projected  to  the  year 
1999.  (ACEEE,  No.  32  at  3).  Although 
Whirlpool  disagreed  with  AHAM's  use 
of  linear  regression  projection  to  obtain 
wash  TUF  values,  and  instead 
recommended  use  of  an  average  of  the 
last  five  years,  it  supported  the  AHAM 
wash  TUFs  because  the  resultant 
difference  was  small.  Whirlpool 
indicated  that  it  believed  the  warm  rinse 
TUF  value  should  be  33  percent. 
(Whiripool.  No.  37  at  2). 

At  the  Department's  request,  the 
National  Institute  of  Standards  and 
Technology  (NIST)  has  conducted  a 
linear  regression  with  and  without 
future  year  projections.  The  NIST 
results  varied  slightly  from  the  P&G 
analysis  results,  probably  due  to 
rounding  off  to  integers  or  to  use  of  the 
calendar  year  for  the  data  (P&G  survey 
data  is  conducted  over  two  calendar 
years,  i.e.,  93/94),  but  were  basically 
consistent  with  the  P&G  results.  The 
following  table  provides  the  TUF  values 
as  recommended  from  the  various 
entities. 


Presentation  of  Various  Positions  for  Temperature  Use  Factors 


P&G  1994  raw  data 

AHAM 

GE 


whirlpool 

ACEEE  

P&G  1994  regression 
NIST  1994  regression 
P&G  2000  REGRESSION 
NIST  2000  REGRESSION 


Hot  wash 
(DATAH'UF) 


0.16 
0.14 
0.14 

^0.16 

'0.14 
0.15 

'0.15 
0.14 

'0.13 


Warm  wash 
(DATA/TUF) 


0.48 
0.47 
0.47 

'0.50 

'0.49 
0.51 

'0.50 
0.48 

'0.48 


Cold  wash 
(DATA/TUF) 


0.36 
0.39 
0.39 

'0.34 

'0.37 
0.34 

'0.35 
0.38 

'0.39 


Warm  rinse 
(DATA) 


Warm  rif»s€ 
(TUF  3) 


0.18 
'0.13-0.21 

0.13 
'021 
'0.16 

0.18 
'0.19 
=•0.16 
'0.13 


N/A 
021-0.33 
021 
'0.33 
'027 
'0.30 
'0.32 
'027 
'0.22 


'  CataJtoted  by  NIST  Independently  or  based  on  comment. 

3?r^Sr2SiW^1r2S,s°'i'ffiS^  by  (P&G  da.a)/0.60,  representing  that  60  pe«.ent  o,  the  dottles  washers  .  the 

P&G  survey  had  a  warm  rinse  availabte. 


The  Department  believes  that  linear 
regression  is  one  acceptable  method  of 
conducting  data  plotting  because  it  is 
generally  accepted,  for  example,  by 
educators,  economists  and  businesses. 
However,  to  project  consumer  usage 
data  into  the  future,  linear  regression 
may  be  unacceptable  because  it  does  not 
address  factors  which  affect  the  change 
in  consumer's  habits  (e.g.,  per  P&G: 
improvements  in  detergent,  change  in 
fabric  type  or  concern  to  save  energy). 
(P&G.  No.  12  at  1,2).  From  a  statistical 


standpoint,  if  data  were  available  on  the 
factors  which  correlate  to  the  decrease 
in  hot  water  usage,  then  an  accurate 
prediction  could  be  made.  However,  the 
Department  does  not  have  this  data  and 
understands  that  the  data  is  not  readily 
available.  Considering  P&G's  comments, 
the  Department  believes  the  trend  to 
choose  cooler  wash  temperatures  is 
likely  to  continue,  but  possibly  not  at 
the  rate  indicated  by  the  linear 
regression  projection.  Considering  the 
above,  the  Department  believes  that  the 


ACEEE  position  to  average  the  current 
TUF  values  and  the  projected  TUF 
values  is  a  reasonable  approach,  since 
the  test  procedure  is  being  developed 
for  future  use.  Therefore,  in  its 
modifications  of  the  AHAM  test 
procedure,  DOE  is  considering 
incorporation  of  the  following  TUFs:  hot 
wash.  14  j)ercent;  warm  wash,  49 
percent;  cold  wash,  37  percent;  and 
warm  rinse,  27  percent.  The  Department 
welcomes  comments  relating  to  the 
acceptabihty  of  these  TUF  values. 
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Test  Cloth  and  Test  Load 

AHAM  recommended  a  requirement 
for  pre-conditioning  the  "energy  test 
cloths"  (see  AHAM  test  procedure 
section  2.6.1.2).  In  this  section,  AHAM 
referenced  its  standard  "test  detergent 
IIA."  The  Department  believes  that 
specifying  a  particular  detergent  is  too 
specific  and  may  not  be  warranted 
because  a  variation  in  detergent  for 
preconditioning  test  cloth  is  unlikely  to 
measurably  affect  the  energy 
consumption  of  a  clothes  washer  being 
tested.  Absent  any  justification  to 
require  use  of  AHAM's  detergent  in 
performing  the  test  procedure,  non- 
AHAM  manufacturers  should  not  be 
required  to  obtain  the  AHAM  detergent 
to  test  their  clothes  washers.  Therefore, 
the  Department  is  considering  changing 
the  detergent  to  "commercially  available 
clothes  washer  detergent  that  is  suitable 
for  135  "F  (57.2  "C)  wash  water."  The 
Department  requests  comment  on  this 
detergent  description. 

The  Department  is  also  concerned 
about  the  use  of  "energy  stuffer  cloths" 
(test  procedure  section  2.6.2).  Energy 
lest  cloths  and  energy  stuffer  cloths  are 
used  to  make  up  the  various  size  test 
loads.  An  energy  stuffer  cloth  is 
approximately  one  sixth  the  size  of  an 
energy  test  cloth.  The  concern  is  that  if 
a  large  number  of  energy  stuffer  cloths 
aro  used  instead  of  energy  test  cloths, 
then  the  mechanical  energy  needed  to 
agitate  the  test  load  may  be  understated. 
The  Department  believes  that  there 
should  be  a  maximum  number  of  energy 
stuffer  cloths  that  can  be  used  to 
establish  the  test  load.  Therefore,  the 
Department  is  considering  the  option  of 
setting  the  maximum  number  of  energy 
stuffer  cloths  that  can  be  used  to  5.  This 
number  represents  the  maximum 
number  of  energy  stuffer  cloths  that 
should  be  needed  because  6  energy 
stuffer  cloths  would  be  the  equivalent  of 
one  energy  lest  cloth.  The  Department 
requests  comments  on  this  issue. 

In  its  test  load  table  (table  5.1).  AHAM 
recommended  a  tolerance  of  ±  0. 10 
pounds.  The  Department  believes  this 
tolerance  is  loo  large.  A  tolerance  of  ± 
0.05  pounds  appears  lo  be  more  suitable 
because  the  required  lest  load  sizes  can 
easily  be  obtained  through  the  use  of 
energy  stuffer  cloths  that  weigh 
approximately  0.04  pounds  each.  The 
Department  requests  comments  on  the 
tolerance  value. 

Uniformly  Distributed  Temperalurt' 
Selections 

At  the  hearing,  the  Department 
expressed  concern  regarding 
terminology  used  in  AHAM's 
recommended  test  procedure — 


"uniformly  distributed,  by  temperature 
(between  hotwash  and  cold  washl"— 
relative  to  the  calculation  or  testing  of 
a  warm  wash  temperature  selection. 
(Testimony  at  113).  The  AHAM  test 
procedure  requires  that  the  warm  wash 
(or  multiple  warm  wash)  8election(8)  be 
calcTilated.  in  lieu  of  testing,  when  all  of 
a  model's  temperature  selections  are 
uniformly  distributed.  If  not  uniformly 
distributed,  then  each  temperature 
selection  must  be  tested.  The 
Department  asked  AHAM  to  define 
"uniformly  distributed,  by  temperature 
(between  hot  wash  and  cold  wash)"  at 
the  hearing.  (Testimony  at  115).  AHAM 
responded  with  an  expanded  definition 
that  sets  two  conditions  for  a  "warm 
wash  having  uniform  distribution  by 
temperature  between  hot  wash  and  cold 
wash."  (AHAM,  No.  33  at  4).  The  Erst 
condition  is:  the  "theoretical  mean 
warm  wash  temperature"  equals  the 
"theoretical  mean  of  all  wash 
temperatures."  The  second  condition  is: 
"uniform  separation"  of  wann  wash 
temperatures  exists.  AHAM  included 
detailed  mathematical  equations  (see 
AHAM  No.  33  at  4)  to  further  explain 
the  above  terms. 

The  Department  appreciates  AHAM's 
submission  regarding  the  definition  and 
mathematical  expressions.  However,  the 
Department  believes  that  a  narrative 
definition  would  be  more  appropriate 
for  the  rule  language  to  maintain 
consistency  with  other  definitions.  The 
Department  is  considering  an  approach 
that  retains  the  content  of  the  AHAM 
definition,  but  converts  it  into  narrative 
form  through  a  definition  for  "uniformly 
distributed  warm  wash." 

AHAM  also  indicated  without 
qualification  that  an  "infinite  selection" 
warm  wash  temperature  selection 
would  be  considered  uniformly 
distributed.  If  a  clothes  washer  has  an 
infinite  number  of  warm  wash 
temperature  selections  which  follows  a 
proportional  (or  linear)  relationship 
with  the  warm  wash  selection  device 
(dial,  slide,  etc.),  then  clearly  the  warm 
wash  temperature  selection  is  uniformly 
distributed  and  the  recommended 
AHAM  method  for  uniformly 
distributed  temperatures  applies. 
However,  the  AHAM  test  procedure 
does  not  address  an  infinite  warm  wash 
selection  which  follows  a  path  that  is 
not  proportional  (linear).  It  is  possible 
that  some  clothes  washer 
manufacturers,  in  the  future,  may 
employ  non-linear  infinite  warm  wash 
selections.  Therefore,  the  Department  is 
considering  the  option  of  revising 
sections  3.5.1  and  3.5.2  of  the  AHAM 
lest  procedure  to  address  this  issue,  and 
welcomes  comments  relative  to  the 


definitions  and  revised  sections  it  is 
considering. 

In  addition,  Whirlpool  has  indicated 
a  concern  about  the  language  regarding 
intermediate  warm  wash  temperatures. 
(Whirlpool  No.  50  at  1).  Whirlpool 
recommended  changing  the  terminology 
in  the  test  procedure  from  "Warm 
Wash"  to  "Intermediate  Wash"  to 
eliminate  confusion.  The  Department 
agrees  with  Whirlpool  that  the  intent  of 
the  AHAM  recommended  test  procedure 
is  that  the  warm  wash  temperatures 
refer  to  all  temperatures  which  are 
below  the  hottest  hot  (135  "F  (57.2  "C)) 
and  above  the  coldest  cold.  The 
Department  agrees  with  Whirlpool  and 
believes  that  was  the  intent  of  the 
AHAM  recommended  test  procedure. 
Therefore,  to  prevent  any  possible 
ambiguity  regarding  warm  wash 
temperatures,  the  Department  is 
considering  defining  "warm  wash"  as 
all  temperature  selections  between  the 
hottest  and  coldest.  The  Department 
welcomes  comments  regarding  the 
AHAM  test  procedure  and  the 
acceptability  of  the  new  definition. 

Water-Heating  Clothes  Washers 

NIST  on  behalf  of  the  Department 
expressed  a  concern  regarding  the 
possible  need  to  establish  ambient  test 
conditions  for  testing  water-heating 
clothes  washers.  (Testimony  at  132). 
The  Department  believes  that  the  energy 
consumed  in  a  water-heating  clothes 
washer  may  be  affected  by  the  ambient 
temperature  of  the  clothes  washer. 
Thus,  if  the  ambient  temperature  prior 
"  to  and  during  testing  is  relatively  hot, 
then  less  energy  will  be  consumed  than 
under  typical  operating  conditions,  i.e., 
the  test  will  understate  the  clothes 
washer's  energy  consumption. 
Conversely,  if  the  ambient  temperature 
prior  to  and  during  the  test  is  relatively 
cold,  then  the  energy  consumption  will 
be  overstated.  The  Department  asked 
AHAM  to  comment  on  this  issue  at  the 
hearing.  (Testimony  at  132).  AHAM^ 
recommended  adding  ambient 
temperature  conditions  for  tests  of  water 
heating  clothes  washere.  specified  as  75 
"F  ±  5  "F.  (AHAM.  No.  33  at  6) .  Speed 
Queen  supported  the  AHAM 
recommendation.  (Speed  Queen.  No.  29 
at  2).  The  Department  believes  that 
AHAM's  specified  temperature  is  above 
room  temperature  but  reflects 
acceptable  test  conditions  for 
manufacturer  facilities  while  preventing 
large  variations.  Therefore.  DOE  is 
considering  adoption  of  this 
requirement. 

The  Department  is  concerned  about 
the  testing  of  water-heating  clothes 
washers  that  may  have  been  stored  in  an 
area  that  has  a  temperature  outside  of 
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the  above  range,  prior  to  testing.  The 
concern  is  that  the  thermal  mass  of  the 
clothes  washer  may  affect  the  resultant 
energy  consumption.  Therefore,  the 
Department  is  considering  the  addition 
of  pre-conditioning  requirements  for 
water-heating  clothes  washers.  The 
unique  requirement  would  be  to 
conduct  the  established  pre- 
conditioning procedure,  if  the  water- 
heating  clothes  washer  has  not  been 
stored  in  the  test  room,  at  the  specified 
ambient  conditions,  for  at  least  8  hours 
(see  section  2.9.2).  The  Department 
welcomes  comment  on  the  8  hour  time 
frame  and  on  the  issue  of  ambient 
conditions  for  water-heating  clothes 
washers. 

AHAM's  recommended  test  procedure 
provides  for  testing  water-heating 
clothes  washers  that  are  capable  of 
using  externally  heated  water.  However, 
the  AHAM  test  procedure  only  included 
a  provision  for  hot  water  heated 
externally  by  electricity  and  did  not 
include  a  provision  for  water-heating 
clothes  washers  that  use  hot  water 
heated  externally  by  gas  or  oil.  A  test 
provision  for  hot  water  heated 
externally  by  gas  or  oil  is  required  for 
Federal  Trade  Commission  labeling. 
Therefore,  the  Department  is 
considering  adoption  of  such  a 
provision.  Additionally,  in  doing  so.  the 
Department  is  also  considering 
simplification  of  the  test  procedure  by 
combining  sections  for  water-heating 
and  nonwater-heating  clothes  washers 
where  appropriate.  The  Department 
requests  comments  on  these  options. 

Water  Consumption  Factor 

In  the  NOPR.  the  Department 
proposed  a  Water  Consumption  Factor 
(WCF)  (clothes  washer  capacity  per 
gallon  per  cycle).  The  Department 
believes  that  providing  a  means  of 
determining  WCF  may  allow 
consumers,  utilities  or  other 
organizations  to  compare  clothes  washer 
water  consumption  independent  of 
clothes  washer  capacity.  AHAM 
recommended  language  to  calculate 
total  water  consumptidn  in  gallons  per 
cycle.  The  AHAM  expression  is  not 
adjusted  to  take  into  account  variations 
of  model  capacities  and  will  penalize 
larger  capacity  clothes  washers  on  a 
comparison  basis. 

In  response  to  the  NOPR  for 
Appendix  "J",  the  Department  received 
several  comments  regarding  the  WCF. 
Miele  and  Speed  Queen  indicated  that 
WCF  should  be  the  inverse  of  what  was 
proposed  because  many  utilities  already 
use  that  factor  (gallons  per  cycle  per 
cubic  foot  capacity).  (Miele.  Nq.  10  at  2 
and  Speed  Queen,  No.  29  at  3).  AHAM 
indicated  that  WCF  on  a  per  cycle  basis 


can  be  expressed  as  cubic  feet  per  gallon 
(AHAM.  No.  33  at  5).  The  Department 
agrees  with  Miele  and  Speed  Queen  that 
the  WCF  should  be  consistent  with 
existing  utility  programs  and 
represented  on  a  per  Cycle  basis  as 
gallons  (weighted  water  consumption) 
per  cubic  foot  capacity.  Therefore,  the 
IDepartment  is  considering  addition  of  a 
provision  to  AHAM's  recommended  test 
procedure  to  calculate  WCF  expressed 
as  gallons  per  cycle  per  cubic  feet.  The 
Department  requests  comments 
regarding  this  topic. 

B.  Related  Matters 

1.  Potential  Impacts/Changes  to  the 
Appendix  J  Test  Procedure 

Test  Load  Sizes 

AHAM  recommended  that  the 
E)epartment  adopt  its  test  load  table 
(table  5.1  of  the  Appendix  "Jl"  test 
procedure)  for  the  Appendix  "J"  test 
procedure.  The  Department  supports  the 
incorporation  of  the  AHAM  test  load 
table  because  it  reflects  the  latest 
consumer  usage  data.  However,  the 
impact  of  the  incorporation  of  the 
recommended  AHAM  test  load  table 
will  most  likely  result  in  the  majority  of 
front-loader  clothes  washers  being 
tested  with  larger  test  loads.  The 
Department  realizes  that  front-loader 
clothes  washers  are  not  required  to  meet 
a  performance  minimum  energy 
conservation  standard,  but  existing 
models  will  require  retesting  and 
relabeling.  The  Department  requests 
comments  relative  to  the  acceptability  of 
the  AHAM  recommended  test  load  table 
for  the  Appendix  "J"  test  procedure. 

Water-Heating  Clothes  Washers 

AHAM  recommended  a  provision  for 
testing  water-heating  clothes  washers 
that  have  the  capability  of  using 
externally  heated  water  (see  discussion 
above).  However,  the  provision  for 
externally  heated  water  was  not  in  the 
NOPR.  Therefore,  the  Department  plans 
on  similarly  incorporating  test 
procedures  for  water-heating  clothes 
washers  with  externally  heated  water 
capability  in  the  final  rule  for  the 
Appendix  "J"  test  procedure.  The 
Department  requests  comments  on  this 
issue. 

Field  Testing 

Methods  for  testing  nonconventional 
clothes  washers  are  not  provided  in  the 
DOE  current  test  procedure,  the  NOPR 
Appendix  J,  or  AHAM  recommended 
test  procedure.  In  addition,  none  of 
these  test  procedures  is  valid  for 
machines  equipped  with  adaptive 
controls  if  consumers  use  the  adaptive 
cycle  more  than  50%  of  the  time. 


AHAM's  recommended  test  procedure 
specifies  guidelines  for  conducting  field 
tests  of  nonconventional  clothes 
washers,  and  of  machines  with  adaptive 
controls  where  a  manufacturer  bebeves 
the  controls  will  be  used  more  than  50% 
of  the  time.  The  field  testing  provisions 
provide  guidelines  for  manufacturers  to 
conduct  data  gathering  in  support  of  a 
Petition  for  Waiver  pursuant  to  Code  of 
Federal  Regulation,  Title  10,  Part  430, 
section  430.27.  AHAM  proposed  that 
these  same  field  testing  provisions  be 
added  to  Appendix  "J".  The  Department 
requests  comments  on  this  proposal. 

2.  Section  430.23,  "Test  Procedures  for 
Measures  of  Energy  Consumption". 
Paragraph  (j) 

The  Department  proposed  revisions  to 
§  430.23  (j)  in  the  NOPR.  These  changes 
dealt  with  the  number  of  annual  clothes 
washer  cycles,  corresponding  Appendix 
"J"  section  number  references  and  the 
incorporation  of  the  Modified  Energy 
Factor  descriptor.  If  Appendix  "Jl"  is 
promulgated,  §430.23(j)  will  need  to  be 
revised.  The  Department  plans  to  make 
the  required  section  reference  changes 
to  §  430.23(j).  for  both  the  Appendix  "J" 
and  Appendix  "Jl"  test  procedures. 

List  of  Subiecfs  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  Energy  conservation, 
Household  appliances. 

Issued  in  Washington,  DC.  April  15. 1996. 
Christine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  430  of  Chapter  11  of  Title 
10,  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  li.S.C.  6291-6309. 

2.  Appendix  Jl  is  added  to  subpart  B 
of  part  430  as  follows: 

Appendix  Jl  to  Subpart  B  of  Part  430— 
Unifbnn  Test  Method  for  Measuring  the 
Energy  Consumption  of  Automatic  and 
Semi-Automatic  Clothes  Washers. 

Note;  This  test  procedure  applies  to 
amendments  to  revise  1994  minimum  energy 
conservation  standards  for  clothes  washers 
set  forth  at  Title  lOCFR  430.32(g). 

I.  Definitions 

1.1     Adaptive  control  system  refers;  to  a 
clothes  washer  control  system  which  is 
capable  of  automatically  ad|ustin)^  washer 
operation  or  washing  conditions  based  on 
characteristics  of  the  clothes  load  placed  in 
the  clothes  container,  without  allowing  or 
requiring  consumer  inter\'cntion  andor 
actions.  Examples  would  be  clothes  washer 
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control  syntem  independent  selection. 
modifications,  or  absolute  control  of  wush 
water  temfjerature.  agitation  and/or  tumble 
cycle  time,  number  of  rinse  cycles,  spin 
speed,  etc 

Note:  The  energy  consumption  of  any 
adaptive  system  which  depends  on  the  use 
of,  detection  of.  or  the  prtisence  of  either  soil. 
soap,  suds,  or  anv  additive  laundering 
substitute  or  complimenfarv  prtniuct  to 
determine  the  operation  of  the  clothes 
washer  must  b»'  determjned  following  the 
field  test  prtxedures  defined  in  section  6. 
12     Adaptive  water  fill  control  system 
refers  to  a  clothes  washer  water  fill  control 
system  which  is  (  apable  of  automatically 
adjusting  the  water  fill  level  based  on  the  size 
or  weight  of  the  clothes  load  placed  in  the 
clothes  container,  without  allowing  or 
requiring  consumer  intervention  and/or 
.ictions. 

1  3     Boi\e-dr\-  means  a  condition  or  a  load 
of  test  cloth  which  has  b«'en  dned  in  a  drver 
at  maximum  temjierature  for  a  minimum  of 
U)  minutes,  removed  and  weighed  before 
cool  down,  and  then  dried  again  for  10 
minute  periods  until  the  final  weight  change 
of  the  load  is  1  jK^rcent  or  less 

14     Clothes  container  means  the 
compartment  within  the  i  lothes  washer  that 
holds  the  clothes  during  the  operation  of  the 
machine  ^ 

1  5     Compact  refers  to  a  clothes  washer 
which  has  a  clothes  container  capacity  of  less 
than  1  6  cubic  feet 

1  b     Defp  nnse  cycle  refers  to  a  rinse  cycle 
m  which  the  clothes  container  is  filled  with 
water  to  a  sele<:teti  level  ami  the  clothes  load 
IS  rinsed  bv  agitatng  it  nr  tumbling  it  through 
the  water 

1  ■*     Enerjiv  test  cv<  le  means  the  i  vcle 
recommended  b\  the  manufactun-r  for 
washing  lotton  and/or  linen  clothes  It 
includes  the  agitation/tuniblo  operation,  spin 
sf)ee<l(s).  wash  times,  and  rins<'  times 
applicable  to  that  cycle,  including  water 
heating  time  for  water  heating  clothes 
washers,  and  applies  to  ail  wash/rinse 
temperature  seie<  tions  and  water  levels 
available  on  the  model   regardless  of  whether 
the  wash  rinse  temperature  selixtions  or 
water  levels  are  available  m  the  lycle 
recommendeii  for  cottons  and/or  linens 

1  8     Load  use  factor  means  the  ^)eri:entage 
of  the  total  number  ot  wash  loads  that  a  user 
would  wash  a  particular  si/e  (weight)  load   . 
19     Manual  control  systems  refers  to  the 
type  of  washer  control  system  which  requires 
that  the  consumer  mak.e  the  choices  that 
determine  washer  operation  or  washing 
conditions,  for  example  wash  rinse 
temperature  sele<  tions.  and  wash  time  before 
starting  the  i  \(  le 

1  10     ManaaUyiiter  fill  control  system 
refers  to  a  clothes  washer  water  fill  contrnl 
system  whii  h  requires  the  ccmsumer  to 
detennine  or  select  the  water  fill  level. 

1  1 1     Modified  energy  factor  .means  the 
quotient  of  the  '  ubi(  foot  (or  liter)  capacity 
of  the  clothes  i  dii tamer  divided  by  the  lutal 
clothes  w.isher  energy  (onsumption  per 
cycle,  expressed  as  the  sum  of  the  machine 
electrical  energy  c  onsumption.  the  hot  water 
energy  consumption,  and  the  energy  required 
for  removal  of  remaining  moisture  of  the  test 
load 


112     Nonwater-heating  clothes  washer 
r»!fers  to  a  clothes  washer  which  does  not 
have  an  internal  hot  water  heating  device  to 
generate  hot  water. 

1  1 3     Spray  nnse  cycle  refers  to  a  rinse 
cycle  in  which  water  is  sprayed  onto  the 
clothes  for  a  period  of  time  without 
maintaining  any  specific  water  level  in  the 
clothes  container. 

1.14  Standard  refers  to  a  clothes  washer 
which  has  a  clothes  container  capacity  of  1.6 
cubic  feet  or  greater. 

1.15  Temperature  use  factor  means,  for  a 
particular  wash/rinse  temperature  setting,  the 
percentage  of  the  total  number  of  wash  loads 
that  an  average  user  would  wash  with  that 
setting. 

116  Thermostatically  controlled  water 
valves  refer  to  a  set  of  clothes  washer  valves 
which  sense  water  temperature  and  adjust 
the  hot  water  and  cold  water  supplies 
appropriately  to  maintain  a  desired  mixed 
water  temperature 

117  L 'niformly  distributed  warm  wash 
refers  to  warm  wash  selections  for  which  the 
warm  wash  water  temperatures  have  a  linear 
relationship  with  all  discrete  warm  wash 
selec  tions  when  the  water  temp)eratures  are 
plotted  against  equally  spaced  consecutive 
warm  wash  selections  between  the  hottest 
warm  wash  and  the  coldest  warm  wash.  If 
the  warm  wash  has  infinite  selections,  the 
warm  wash  water  temperature  shall  have  a 
linear  relationship  with  the  distance  on  the 
selec  tion  device  (e.g.  dial  angle  or  slide 
movement)  between  the  hottest  warm  wash 
and  the  coldest  warm  wash.  The  criteria  for 

a  linear  relationship  as  sp)ecified  above  is  that 
the  difference  between  the  actual  water 
temperature  at  any  warm  wash  selection  and 
the  corresfxjnding  temperature  on  the 
temperature/selection  line  formed  by 
connecting  the  wannest  and  the  coldest 
warm  selections  is  lesl^an  ±5  fjercent.  In  all 
cases,  the  mean  water  temperature  of  the 
warmest  and  the  coldest  warm  selections 
must  coincide  with  the  mean  of  the  hot  and 
cold  water  temperature  "^ 

1  18     Warm  wash  refers  to  all  temperature 
selections  that  are  below  the  hottest  hot 
(<135  °F  (S7  2  °C))  and  above  the  coldest  cold 
temfjerature  selection 

1  19     Water  consumption  factor  means  the 
quotient  of  the  total  weighted  per-cycle  wate 
consumption  divided  by  the  cubic  foot  (or 
liter)  capacity  of  the  clothes  washer. 

1  20  Water-heating  clothes  washer  refers 
to  a  clothes  washer  where  some  or  all  of  the 
hot  water  for  clothes  washing  is  generated  by 
a  water  heating  device  internal  to  the  clothes 
washer 

1.21     Symbol  usage 

The  fc)llowing  identity  relationships  are 
provided  tcj  help  clarify  the  symbology  used 
throughout  this  prcxjedure  The  other 
svtnbols  and  corresponding  terms  from  the 
table  below  a  sample  variable  can  l)e 
substituted  with  their  appropriate  meanings: 

1.21  1     For  example,  "Electrical  Energy 
Consumption"  for  an  "Extra  Hot  Wash"  and 
Maximum  Test  Load"  would  be  depicted  as 
follows: 
Em. 

E— Electrical  Energy  Consumption 
M— Hot  Water  Consumption 
C — (^old  Water  Consumption 


m — Extra  Hot  Wash  (max.  temp.  >135°F 

(57.2°C.)) 
h_Hot  Wash  (max.  temp.  <=135''F  (57.2«C.)) 
w — Warm  Wash  (intermediate  temp.) 
c — Cold  Wash  (minimum  temp.) 
X — Maximum  Tost  Load 
a  *  — Above  Average  Test  Load 
a — Average  Test  Load 
a    — Below  Average  Test  Load 
n — Minimum  Test  Load 

1.21.2  For  example.  "Hot  Water 
Consumed  by  Warm  Rinse"  for  the 
"Maximum  Test  Load"  would  be  depicted  as 
follows: 

R. 

R — Hot  Water  Consumed  by  Warm  Rinse 

Er — Electrical  Energy  Consumed  by  Warm 

Wash/Warm  Rinse 
ER — Electrical  Energy  Consumed  by  Warm 

Rinse  *  — Maximum  Test  Load 
a  *  — Above  Average  Test  Load 
a — Average  Test  Load 
a  '  —Below  Average  Test  Load 
n — Minimum  Test  Load 

1.21.3  For  example,  "Temperature  Use 
Factor"  for  "Extra  Hot  Wash"  would  be 
depicted  as  follows: 

ti;f„ 

m — Extra  Hot  Wash 
h— Hot  Wash 
w — Warm  Wash 
c— Cold  Wash 
R — Warm  Rinse 

1.21.4  For  example,  "Temperature 
Weighted  Hot  Water  Consumption"  for  the 
"Maximum  Test  Load"  would  be  depicted  as 
follows: 

Vh. 

X — Maximum  Test  Load 

a  *  — Above  Average  Test  Load 

a — Average  Test  Load 

a    — Below  Average  Test  Load 

n — Minimum  Test  Load 

1.21.5  For  example.  "Hot  Water  Energy 
Consumption"  for  the  "Maximum  Test  Load" 
would  be  depicted  as  follows: 

E — Hot  Water  Energy  Consumption 
F — Load  Usage  Factor 
Q— Total  Water  Consumption 
ME — Machine  Electrical  Energy 
Consumption 

-Maximum  Test  Load 
Average  Test  Load 
min — N(inimura  Test  Load 

1.21.6  The  following  additional  symbols 
are  used  in  the  test  procedure: 

R.MC — Remaining  Moisture  Content 
WI— Initial  Weight  of  Dry  Test  Load 
WC— WeighJsof  Test  Load  After  Extraction 
MEi — Totaf  Machine  Electrical  Energy 

ConsumpUflTi 
Ete— Total  Per-Cycle  Energy  Consumption 

2,  Testing  Conditions 

2.1  Installation.  Install  the  clothes  washer 
in  accordance  with  manufacturer's 
instructions. 

2.2  Electrical  energy  supply.  Maintain  the 
electrical  supply  at  the  clothes  washer 
terminal  block  within  2  percent  of  120.  120/ 
240.  or  120/208Y  volts  as  applicable  to  the 
particular  terminal  block  wiring  system  and 
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within  2  percent  of  the  nameplate  frequency 
as  specified  by  the  manufacturer.  If  the 
clothes  washer  has  a  dual  voltage  conversion 
capability,  conduct  test  at  the  highest  voltage 
specified  by  the  manufacturer. 

2,3     Supply  Water  Temperature. 

2.3.1     Clothes  washers  in  which  electrical 
energy  consumption  and/or  water  energy 
consumption  are  affected  by  the  in'et  water 
temperature  (for  example,  water  heating 
clothes  washers  or  clothes  washers  with 
thermostatically  controlled  water  valves). 
The  temperature  of  the  hot  water  supply  at 
the  water  inlets  shall  be  maintained  at  135°F 
+0°F  -  ICF  (57,2°C  +0°C    -  5.5°C)  and  the 
cold  water  supply  at  the  water  inlets  shall  be 
maintained  at  60°F  +0T  -  lO'E  (15.6°C  +0°C 
-  5.6°C).  A  water  meter  shall  be  installed  in 
both  the  hot  and  cold  water  lines  to  measure 
water  consumption. 

2.3  2     Clothes  washers  in  which  electrical 
energy  consumption  and  water  energy- 
consumption  are  SOT  affected  by  the  inlet 
water  temperature  The  temperature  of  the 
hot  water  supply  shall  be  maintained  at 
135°F  ±  5°F  (57.2°C  ±  2.8°C)  and  the  cold 
water  supply  shall  be  maintained  at  60°F  ± 
5"F  (15.6°C  ±  2.8°C).  A  water  meter  shall  be 
installed  in  both  the  hot  and  cold  water  lines 
to  measure  water  consumption. 

2.4  Water  pressure.  The  .static  water 
pressure  at  the  hot  and  cold  water  inlet 
connection  of  the  clothes  washer  shall  be 
maintained  at  35  pounds  per  square  inch 
gauge  (psig)  ±2.5  psig  (241.3  kPa  ±  17.2  kPa) 
during  the  test.  The  static  water  pressure  for 
a  single  water  inlet  connection  shall  be 
maintained  at  35  psig  ±2.5  psig  (241.3  kPa 
±17.2  kPa)  during  the  test.  A  water  pressure 
gauge  shall  be  installed  in  both  the  hot  and 
cold  water  lines  to  measure  water  pressure. 

2.5  Instrumentation  Perform  all  test 
measurements  using  the  following 
instruments,  as  appropriate: 

2.5.1     Weighing  scales. 

2  5.1.1     Weigh ing  scale  for  test  cloth.  The 
scale  shall  have  a  resolution  of  at  least  0.2 
ounces  (5.7  g)  and  a  meiximum  error  no 


greater  than  0.3  percent  of  the  measured 
value. 

2.5.1.2     Weighing  scale  for  clothes 
container  capacity  measurements.  The  scale 
should  have  a  resolution  of  0.50  pounds  (0.2 
kg)  and  a  maximum  error  no  greater  than  0.5 
percent  of  the  measured  value. 

2.5.2  Watt-hour  meter  The  watt-hour 
meter  shall  have  a  resolution  no  larger  than 

1  watt-hour  (3.6  kj)  and  a  maximum  error  no 
greater  Ihan  2  percent  of  the  measured  value 
for  any  demand  greater  than  50  watts-hours 
(180.0  kJ). 

2.5.3  Temperature  measuring  device.  The 
device  shall  have  an  error  no  greater  than 
±1°F  (±  0.6°C)  over  the  range  being  measured. 

2.5.4  Water  meter.  The  water  meter  shall 
have  a  resolution  no  larger  than  0.1  gallons 
(0.4  liters)  and  a  maximum  error  no  greater 
than  2  percent  for  the  water  flow  rates  being 
measured. 

2.5.5  Water  pressure  gauge.  The  water 
pressure  gauge  shall  have  a  resolution  of  1 
pound  per  square  inch  gauge  (psig)  (6.9  kPa) 
and  shall  have  an  error  no  greater  than  5 
percent  of  any  measured  value. 

2.6     Test  cloths 

2.6.1     Energy  test  cloth 

2.6  1.1  The  energy  test  cloth  shall  not  be 
used  for  more  than  25  test  runs  and  shall  be 
clean  and  consist  of  the  following; 

(a)  Pure  finished  bleached  cloth,  made 
with  a  momie  or  granite  weave,  which  is  50 
percent  cotton  and  50  fsercent  polyester  and 
weighs  5.75  ounces  per  square  yard  (195.0  g/ 
m^)  and  has  65  ends  on  the  warp  and  57 
picks  on  the  fill,  (b)  Cloth  material  that  is  24 
inches  by  36  inches  (61.0  cm  by  91.4  cm)  and 
has  been  hemmed  to  22  inches  by  34  inches 
(55.9  cm  by  86.4  cm)  before  washing.  The 
maximum  shrinkage  after  five  washes  shall 
not  be  more  than  four  percent  on  the  length 
and  width. 

2.6.1.2    The  new  test  cloths,  including 
energy  test  cloths  and  energy  stufier  cloths 
shall  be  pre-conditioned  in  a  clothes  washer 
in  the  following  manner: 

2.6.1.2.1    For  each  gallon  (3.79  liters)  of 
water  used,  use  6  grams  of  a  commercially 


available  clothes  washing  detergent  that  is 
suitable  for  135  "F  (57.2  °C)  wash  water,  with 
the  washer  set  on  maximum  water  level. 
Place  detergent  m  washer  and  then  place  the 
new  load  to  be  conditioned  in  the  washer 
Wash  the  load  for  ten  minutes  in  soft  water 
(17ppm  or  less).  Wash  water  is  to  be  hot,  and 
controlled  at  135  °F  ±  5  °F  (57.2  "C  ±  2.8  °C) 
Rinse  water  temp)erature  is  to  be  cold,  and 
controlled  at  60  "F  ±  5  °F  (15.6  ±  °C  2  8  ''O 
Rinse  the  load  through  a  second  nnse  using 
the  same  water  temperature  (utilize  an 
optional  second  rinse  if  available). 

2.6  1.2.2    Dry  the  load 

2.6.1.2.3     A  final  cycle  is  to  be  hot  water 
wash  with  no  detergent  followed  by  two  cold 
water  rinses. 

2.61.24     Dry  the  loao 

2  6.2     Energy  stuffer  cloth  The  energy 
stuffer  cloth  shall  be  made  from  energ\  test 
cloth  material  and  shall  consist  of  pieces  of 
material  that  are  12  inches  by  12  inches  (30  5 
cm  by  30.5  cm)  and  have  been  hemmed  to 
10  inches  by  10  inches  (25  4  cm  bv  25  4  cm) 
before  washing  The  maximum  shnnkage 
after  five  washes  shall  not  be  more  than  four 
percent  on  the  length  and  width  The  number 
of  test  runs  on  the  same  energy  stuffer  cloth 
shall  not  exceed  25  runs 

2.7  Test  Load  Sizes  Maximum, 
minimum,  and  when  required,  average  test 
load  sizes  shall  be  determined  usmg  Table 
5.1  and  the  clothes  container  capacity  as 
measured  in  3.1  through  3  1  4.  Test  loads 
shall  consist  of  energy  test  cloths,  except  that 
adjustments  to  the  test  loads  to  achieve 
profjer  weight  can  be  made  by  the  use  of 
energy  stuffer  cloths  with  no  more  than  5 
stuffer  clothes  per  load. 

2.8  Use  of  Test  Loads  Table  2.8  defines 
the  test  load  sizes  and  corresponding  water 
fill  settings  which  are  to  be  used  when 
measuring  water  and  energy  consumption 
"Control  System"  refers  to  the  type  of  clothes 
washer  control  system  as  defined  in  section 

1  of  this  appendix: 


Table  2.8.— Test  load  Sizes  and  Water  Fill  Settings  Required 


Water  fill  control 
system 

Manual 

Manual                          j                         Adaptive 

Manual 

Adaptive                          i                 Manual  or  adaptive 

Other  control  sys- 
tems 

Test  load  size 

Water  fill  setting 

Test  load  size 

Water  fill  setting 

Test  load  size      ]    Water  fill  setting 

Max 

Min 

Max 

Min 

Max 

Avg  

Min 

Max 

Max 

Min 

Max 

Avg-^^ 

Avg. 

Avg'. 

Min 

1 . 

As  detemiined  by 
the  Clothes 
Washer. 

'  See  3.3,3,1 .  3.4.3.1 ,  or  3.6,3.1  to  determine  If  these  load  sizes  are  required. 


2.8.1  The  test  load  sizes  to  be  used  to 
measure  RMC  are  specified  in  section  3.8. 

2.8.2  Test  loads  for  energy  and  water 
consumption  measurements  shall  be  bone 
dry  prior  to  the  first  cycle  of  the  test,  and 
dried  to  a  maximum  of  104  percent  of  bone 
dry  weight  for  subsequent  testing. 


2.8.3    Method  of  loading.  Load  the  energy 
test  cloths  by  grasping  them  in  the  center, 
shaking  them  to  hang  Icxjsely  and  then  put 
them  into  the  clothes  container  prior  to 
activating  the  clothes  washer. 

2.9    Pre-conditioning. 

2.9.1     Nonwater-heating  clothes  washer.  If 
the  clothes  washer  has  neither  been  tested 


nor  filled  with  water  in  the  preceding  96 
hours,  pre-condition  it  by  running  it  through 
a  cold  rinse  cycle  and  then  draining  :'.  to 
ensure  that  the  hose.  pump,  and  sump  are 
filled  with  water 

2.9.2     Water-heating  clothes  washer  If  the 
clothes  washer  has  neither  been  tested  nor 
filled  with  water  in  the  preceding  96  hours 
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and/or  if  it  has  not  been  in  the  test  room  at 
the  specified  ambient  conditions  for  8  hours, 
pre-condition  it  by  running  it  through  a  cold 
rinse  cycle  and  then  draining  it  to  ensure  that 
the  hose.  pump,  and  sump  are  filled  with 
water 

2.10  Wash  time  setting  If  one  wash  time 
is  prescribed  in  the  energy  test  cycle,  that 
shall  be  the  wash  time  setting;  otherwise,  the 
wash  time  setting  shall  be  the  higher  of  either 
the  minimum,  or  70  percent  of  the  maximum, 
wash  time  available  in  the  energy  test  cycle 

2.11  Test  mom  tempemture  for  water- 
heating  clothes  washers  Maintain  the  test 
room  ambient  air  temperature  at  TS'FlS  "F 
(23.9'Ct2.8°C) 

3.  Test  Measurements 

3  1     Clothes  container  capacity  Measure 
the  entire  volume  which  a  dry  clothes  load 
could  occupy  within  the  clothes  container 


during  washer  operation  according  to  the 
following  procedures: 

3.1.1  Line  the  inside  of  the  clothes 
container  with  2  mil  (0.051  mm)  plastic 
sheet.  All  clothes  washer  components  which 
occupy  space  within  the  clothes  container 
and  which  are  recommended  for  use  with  the 
energy  test  cycle  shall  be  in  place  and  shall 
be  lined  with  2  mil  (0.051  mm)  plastic  sheet 
to  prevent  water  from  entering  any  void 
space. 

3.1.2  Record  the  total  weight  of  the 
machine  before  adding  water. 

3.1.3  Fill  the  clothes  container  manually 
with  either  60  °¥±5  "F  (15.6  "012.8  °Q  or 
lOCFtilO  °F  (37.8°C  ±2.8°C)  water  to  its 
uppermost  edge.  Measure  and  record  the 
weight  of  water,  W.  in  pounds. 

3.1.4  The  clothes  container  capacity  is 
calculated  as  follows: 

OW/d. 
Where: 

Table  3.2.— Test  Section  Reference 


C*:Capacity  in  cubic  feet. 
W=Mass  of  water  in  pounds. 
d=Density  of  water  (62.0  lbs/ft'  for  100*  F 
(993  kg/m»  for  37.8' C)  or  62.3  lbs/ft'  for 
60"  F  (998  kg/m'  for  15.6'^C)). 
3.2    Procedure  for  measuring  water  and 
energy  consumption  values  on  all  automatic 
and  semi-automatic  washers.  All  energy 
consumption  tests  shall  be  performed  under 
the  energy  test  cycle,  unless  otherwise 
specified.  Table  3.2  defines  the  sections 
below  which  govern  tests  of  particular 
clothes  washers,  based  on  the  number  of 
wash/rinse  temperature  selections  available 
on  the  model,  and/or  method  of  water 
heating.  The  procedures  prescribed  are 
applicable  regardless  of  a  clothes  washer's 
washing  capacity,  loading  port  location, 
primary  axis  of  rotation  of  the  clothes 
container,  and  type  of  control  system. 


Mm  wa9^  tamp.  m^mHatM 

<-115-F(57i«C 

S135-F  (575  "C)' 

NutXmt  of  w«aMamp  MtacHons 

1 

2 

i-3 

3 

S3 

Ttkmt   CjM^UV>ft    RiW^UTMl  lO   tVt   FollOWMJ                                                                  

3.6 

'3.7 

3.8 

3.4 

3.6 

'3.7 

3.8 

3.4 
3.5 
3.6 
'3.7 
3.8 
3.8 

3.3 
3.5 
3.6 
'3.7 
3.8 
3.8 

3.3 

3.4 
3.5 
3.6 

'3.7 

'3.7 

3.8 

'  Only  «pp»ca««  »  m«c*<io«  w*!  oiafm  no»«  _..-.,- ....o.^, 

'TN*  on^  i^xilws  lo  mttm  tmitr\g  cWJ<«  watfwn  on  when  »•  mawmum  iMin  lamparalurB  avalabte  Axcaatfs  135'F  (57.2*0) 


32  1     Inlet  water  temperature  and  the 
wash/nnse  temperature  settings. 

3.2  1  1  For  automatic  clothes  washers  set 
the  wash/rinse  temperature  selection  control 
to  obtain  the  wash  water  temperature  desired 
(extra  hot.  hot.  warm,  or  cold)  and  cold  rinse 
and  open  both  the  hot  and  cold  water  faucets 

3.2  1.2     For  semi-automatic  washers  (1) 
For  hot  water  temperature:  open  the  hot 
water  faucet  completelv  and  close  the  cold 
water  faucet.  (2)  for  warm  inlet  water 
temperature;  Open  both  hot  and  cold  water 
faucets  completely;  (3)  for  cold  water 
temperature  close  the  hot  water  faucet  and 
op»en  the  cold  water  faucet  completely 

,1.2  2     Total  water  consumption  during  the 
energy  test  cycle  shall  be  measured, 
including  hot  and  cold  water  consumption 
during  wash,  deep  rinse,  and  spray  rinse 

3  2  3     Clothes  washers  with  adaptive/ 
manual /coru'imfr.^iftfinnnl  control  systems 

3  2.3  1     clothes  washers  with  adaptive 
controls  and  alternate  manual  controls.  If 
clothes  washers  with  adaptive  controls  allow 
consumer  selection  of  manual  controls  as  an 
alternative,  then  both  manual  and  adaptive 
modes  shall  be  tested  and  the  energy 
consumption.  Erf  ,  calculated  in  se<:tion  4 
shall  be  the  average  of  the  measured  values 
If  the  product  manufacturer  feels  more 
energy  savings  would  result  from  the  actual 
in  home  use  of  the  adaptive  control  system, 
then  the  procedures  in  section  6  2  can  be 
used  as  an  alternate  means  to  provide  data 
in  support  of  a  waiver 

3  2  3  2     Clothes  washers  with  adaptive 
water  fill  controls  When  testing  these  clothes 
washers  in  adaptive  water  fill  control,  the 
maximum,  minimum,  and  .iverage  water        . 


levels  as  defined  in  the  following  sections 
shall  be  interpreted  to  mean  that  amount  of 
water  fill  which  is  selected  by  the  control 
system  when  the  respective  test  loads  are 
used,  as  defined  in  Table  2.8.  The  load  usage 
factors  which  shall  be  used  when  calculating 
energy  consumption  values  are  defined  in 
Table"4  1  3. 

3.2.3  3     Clothes  washers  with  adaptive 
control  systems  which  do  not  adoptively 
modify  the  water  fill  levels.  The  water  fill 
selector  shall  be  set  to  the  maximum  water 
level  available  on  the  clothes  washer  for  the 
maximum  and  average  test  load  sizes  and  set 
to  the  minimum  water  level  for  the  minimum 
test  load  size  as  defined  in  Table  2.8.  The 
load  usage  factors  which  shall  be  used  when 
calculating  energy  consumption  values  are 
defined  in  Table  4.1.3. 

3.2.3  4     Clothes  washers  with  manual 
control  systems  The  water  fill  selector  shall 
be  set  to  the  maximum  water  level  available 
on  the  clothes  washer  for  the  maximum  test 
load  size  and  set  to  the  minimum  water  level 
for  the  minimum  test  load  size  as  defined  in 
Table  2  8.  The  load  usage  factors  which  shall 
be  used  when  calculating  energy 
consumption  values  are  defined  in  Table 
4.1  3 

3.2.3  5     Clothes  washers  with  consumer 
options  for  the  energy  test  cycle  Clothes 
washers  which  have  more  than  one  option  or 
a  range  of  options  for  various  characteristics 
(other  than  wash  time)  of  the  energy  test 
r  ycle,  such  as  various  spin  speeds  or 
adaptive  water  fill  selections,  etc..  shall  be 
tested  at  the  maximum  and  minimum 
extremities  of  the  available  options.  The 
energy  consumption  and  other  equations 


calculated  in  section  4  shall  be  determined 
by  the  average  of  the  measured  values. 

3.3     '  'Extra  Hot  Wash ' '  Cycle  (Max  Wash 
Temp  >135"'F  (57.2*C)).  This  section  applies 
to  water  heating  clothes  washers  only.  Water 
and  electrical  energy  consumption  shall  be 
measured  for  each  water  fill  level  and/or  test 
load  size  as  specified  in  3.3.1  through 
3.3.3.5.2  for  the  hottest  setting  available. 

3.3.1  Maximum  test  load  and  water  fill. 
Hot  water  consumption  (Hm,),  cold  water 
consiunption  (Cm,),  and  electrical  energy 
consumption  (Em«)  shall  be  measured  for  an 
extra  hot  wash/ cold  rinse  energy  test  cycle, 
with  the  controls  set  for  the  maximum  water 
fill  level.  The  maximum  test  load  size  is  to 
be  used  and  shall  be  determined  per  table 
5.1. 

3.3.2  Minimum  test  load  and  water  fill. 
Hot  water  consumption  (Hmn).  cold  water 
consumption  (Cmn),  and  electrical  energy 
consumption  (Emn)  shall  be  measured  for  an 
extra  hot  wash/ cold  rinse  energj'  test  cycle, 
with  the  controls  set  for  the  minimum  water 
fill  level.  The  minimum  test  load  size  is  to 
be  used  and  shall  be  determined  per  table 
5.1. 

3.3.3  Average  test  load  and  water  fill.  For 
clothes  washers  with  adaptive  controls, 
measure  the  values  for  hot  water 
consumption  (HmJ.  cold  water  consumption 
fCm,),  and  electrical  energy  consumption 
(Em.)  for  an  extra  hot  wash/cold  rinse  energy 
test  cycle,  with  an  average  test  load  size  as 
determined  pet  table  5.1. 

3.3.3.1     Steps  3.3.3.2  through  3.3.3.5.2  are 
to  determine  if  additional  testing  of  clothes 
washers  with  adaptive  water  fill  controls  is 
necessary,  by  checking  for  linearity  in  the 
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three  water  consumption  values  (minimum, 
average,  and  maximum)  measured. 

3.3.3.2  Calculate  the  total  water 
consumption  for  the  maximum  test  load  size 
{V.=Hm,+Cm.) 

3.3.3.3  Calculate  the  total  water 
consumption  for  the  average  test  load  size 
(V,=Hm.+Cm.) 

3.3.3.4  Calculate  the  total  water 
consumption  for  the  minimum  test  load  size 
{Vn=Hmn+Cm„) 

3.3.3.5  If  V,  is  different  than  the  average 
of  V,  and  V„  by  5  percent  or  more  then  two 
additional  test  load  sizes,  average'  *  '  and 
average'    >  shall  be  tested  as  follows: 

3.3.3.5.1  To  determine  the  average'  *  *  test 
load  size,  add  the  weights  for  the  maximum 
and  average  test  load  sizes  and  divide  by  two. 
Place  the  average'  '^ '  test  load  size  into  the 
clothes  washer  and  measure  the  hot  water 
consumption  (Hm,,^),  cold  water 
consumption  (Cm,  +  ),  and  electrical  energy 
consumption  (Em.  +  )  for  an  extra  hot  wash/ 
cold  rinse  energy  test  cycle. 

3.3.3.5.2  To  determine  the  average'    '  test 
load  size,  add  the  weights  for  the  average  and 
minimum  test  load  sizes  and  divide  by  two. 
Place  the  average' "  '  test  load  size  into  the 
clothes  washer  and  measure  the  hot  water 
consumption  (Hm,-),  cold  water 
consumption  (Cm,  - ),  and  electrical  energy 
consumption  (Em,-)  for  an  extra  hot  wash/ 
cold  rinse  energy  test  cycle. 

3.4     "Hot  Wash "  Cycle  (Max  Wash  Temp 
<135  '¥(57.2  °C)I.  Water  and  electrical 
energy  consumption  shall  be  measured  for 
each  water  fill  level  and/or  test  load  size  as 
specified  in  3.4.1  through  3.4.3.5.2  for  135  "F 
(57.2  °C)  wash  if  available  or  the  hottest 
selection  less  than  135  °F  (57.2  °C). 

3.4.1  Maximum  test  load  and  water  fill. 
Hot  water  consumption  (Hh,),  cold  water 
consumption  (Ch,),  and  electrical  energy 
consumption  (Eh.)  shall  be  measured  for  a 
hot  wash/cold  rinse  energy  test  cycle,  with 
the  controls  set  for  the  maximum  water  fill 
level.  The  maximum  test  load  size  is  to  be 
used  and  shall  be  determined  per  table  5.1. 

3.4.2  Minimum  test  load  and  water  fill. 
Hot  water  consumption  (Hho).  cold  water 
consumption  (Ch„),  and  electrical  energy 
consumption  (Ehn)  shall  be  measured  for  a 
hot  wash/cold  rinse  energy  test  cycle,  with 
the  controls  set  for  the  minimum  water  fill 
level.  The  minimum  test  load  size  is  to  be 
used  and  shall  be  determined  per  table  5.1. 

3.4.3  Average  test  load  and  water  fill.  For 
clothes  washers  with  adaptive  controls, 
measure  the  values  for  hot  water 
consumption  (Hh,),  cold  water  consumption 
(Ch,),  and  electrical  energy  consumption 
(EhJ  for  a  hot  wash/cold  rinse  energy  test 
cycle,  with  an  average  test  load  size  as 
determined  per  table  5.1. 

3.4.3.1  Steps  3.4.3.2  through  3.4.3.5.2  are 
to  determine  if  additional  testing  of  clothes 
washers  with  adaptive  water  fill  controls  is 
necessary,  by  checking  for  linearity  in  the 
three  water  consumption  values  (minimum, 
average,  and  maximum)  measured. 

3.4.3.2  Calculate  the  total  water 
consumption  for  the  maximum  test  load  size 
(V.=Hh.+Ch.) 

3.4.3.3  Calculate  the  total  water 
consumption  for  the  average  test  load  size 
(V,=Hh,+Ch,) 


3.4.3.4  Calculate  the  total  water 
consumption  for  the  minimum  test  load  size 
(V„=Hh„+Ch„) 

3.4.3.5  If  V,  is  different  than  the  average 
of  V.  and  V„  by  5  percent  or  more  then  two 
additional  test  load  sizes,  average<* '  and 
average'  ^  >  shall  be  tested  as  follows: 

3.4.3.5.1  To  determine  the  average*  * '  test 
load  size,  add  the  weights  for  the  maximum 
and  average  test  load  sizes  and  divide  by  two. 
Place  the  average'  *  >  test  load  size  into  the 
clothes  washer  and  measure  the  hot  water 
consumption  (Hh,  +  ),  cold  water 
consumption  (Ch.*),  and  electrical  energy 
consumption  (Eh,^. )  for  a  hot  wash/cold 
rinse  energy  test  cycle. 

3.4.3.5.2  To  determine  the  average'    '  test 
load  size,  add  the  weights  for  the  average  and 
minimum  test  load  sizes  and  divide  by  two. 
Place  the  average' "  >  test  load  size  into  the 
clothes  washer  and  measure  the  hot  water 
consumption  (Hh,-),  cold  water 
consumption  (Ch.    ),  and  electrical  energy 
consumption  (Eh.- )  for  a  hot  wash/cold 
rinse  energy  test  cycle. 

3.5     ••IVorm  Wash  "  Cycle  (Intermediate 
Wash  Temperature  Selection  Between  Hot 
and  Cold).  Water  and  electrical  energy 
consumption  shall  be  measured  for  each 
water  fill  level  and/or  test  load  size  as 
specified  in  3.5.1  through  3.5.5.3  for  the 
warm  water  wash  temperature. 

3.5.1  For  clothes  washers  with  uniformly 
distributed  warm  wash  temperature 
selections,  the  reportable  values  to  be  used 
for  the  warm  water  wash  setting  shall  be  the 
arithmetic  average  of  hot  and  cold  selections 
measurenjents.  TTiis  is  a  calculation  only,  no 
testing  isYequired. 

3.5.2  For  clothes  washers  that  do  not 
have  uniformly  distributed  warm  wash 
temperature  selections,  test  all  intermediate 
wash  temperature  selections  for  washers 
having  discrete  warm  wash  selections.  For 
washers  having  infinite  warm  wash 
selections  which  are  non-uniformly 
distributed  by  temperature  between  "hot 
wash"  and  "cold  wash",  test  at  ZO  percent, 
40  percent,  60  percent,  and  80  percent 
positions  of  the  temperature  selection  device 
between  the  hottest  hot  (<135  "F  (57.2  °C)) 
wash  and  the  coldest  cold  wash.  The 
reportable  values  to  be  used  for  the  warm 
water  wash  setting  shall  be  the  arithmetic 
averages  of  all  tests  required  in  this  section. 

3.5.3  Maximum  test  load  and  water  fill 
Hot  water  consumption  (Hw.),  cold  water 
consumption  (Cw,),  and  electrical  energy 
consumption  (Ew.)  shall  be  measured  for  a 
warm  wash/cold  rinse  energy  test  cycle,  with 
the  controls  set  for  the  maximum  water  fill 
level.  The  maximum  test  load  size  is  to  be 
used  and  shall  be  determined  per  table  5.1. 

3.5.4  Minimum  test  load  and  water  fill. 
Hot  water  consumption  (Kwn).  cold  water 
consumption  (Cwn),  and  electrical  energy 
consumption  (Ewn)  shall  be  measured  for  a 
warm  wash/cold  rinse  energy  test  cycle,  with 
the  controls  set  for  the  minimum  water  fill 
level.  The  minimum  test  load  size  is  to  be 
used  and  shall  be  detennined  per  table  5,1, 

3.5.5  Average  test  load  and  water  fill.  For 
clothes  washers  with  adaptive  controls, 
measure  the  values  for  hot  water 
consumption  (Hw,),  cold  water  consumption 
(Cw,).  and  electrical  energy  consumption 


(EwJ  for  a  warm  wash/cold  rinse  energy  test 
cycle,  with  an  average  test  load  size  as 
determined  per  table  5.1 

3.5.5.1  If  additional  testing  of  clothes 
washers  with  adaptive  water  fill  controls  was 
determined  to  be  necessary  by  section  3.3.3.1 
or  3.4.3.1.  average'  *  *  and  average*    '  test  load 
sizes  shall  be  determined  for  warm  wash  as 
follows: 

3.5.5.2  To  determine  the  averse' " '  test 
load  size,  add  the  weights  for  the  maximum 
and  average  test  load  sizes  and  divide  by  two. 
Place  the  average*  *  '  test  load  size  into  the 
clothes  washer  and  measure  the  hot  water 
consumption  (Hw.»  ).  cold  water 
consumption  (Cw,  ^ ).  and  electrical  energy 
consumption  (Ew,  ,> )  for  a  warm  wash/cold 
rinse  energy  test  cycle. 

3.5.5.3  To  determine  the  average'    '  test 
load  size,  add  the  weights  for  the  average  and 
minimum  test  load  sizes  and  divide  by  two. 
Place  the  average'    'test  load  size  into  the 
clothes  washer  and  measure  the  hot  water 
consumption  (Hw.  _  ).  cold  water 
consumption  (Cw,_ ).  and  electrical  energy 
consumption  (Ew,  - )  for  a  warm  wash/«)ld 
rinse  energy  test  cycle 

3.6     "Cold  Wash  "  Cycle  (Minimum  Wash 
Temperature  Selectionf  Water  and  electrical 
energy  consumption  shall  be  measured  for 
each  water  fill  level  and/or  test  load  size  as 
specified  in  3.6.1  through  3.6.3.5.2  for  the 
coldest  wash  temperature  selection  available. 

3.6.1  Maximum  test  load  and  water  fill 
Hot  water  consumption  (He.),  cold  water 
consumption  (Ccr),and  electrical  energy 
consumption  (Ec.)  shall  be  measured  for  a 
cold  wash/cold  rinse  energy  test  cycle,  with 
the  controls  set  for  the  maximum  water  fill 
level.  The  maximum  test  load  size  is  to  be 
used  and  shall  be  determined  per  table  5.1. 

3.6.2  Minimum  test  load  and  water  fill 
Hot  water  consumption  (Hc„),  cold  water 
consumption  (Cco).  and  electrical  energy 
consimiption  (Ecn)  shall  be  measured  for  a 
cold  wash/cold  rinse  energy  test  cycle,  with 
the  controls  se\  for  the  minimum  water  fill 
level.  The  minimum  test  load  size  is  to  be 
used  and  shall  be  determined  per  tabk  5  1 

3.6.3  Average  test  load  and  water  fill  For 
clothes  washers  with  adaptive  controls, 
measure  the  values  for  hot  water 
consumption  (He.),  cold  water  consumption 
(Cc,),  and  electrical  energy  consumption  (Ec.) 
for  a  cold  wash/cold  rinse  energy  test  cycle, 
with  an  average  test  load  size  as  determined 
portable  5.1. 

3.6.3.1  Steps  3.6.3.2  through  3.6.3.5.2  are 
to  determine  if  additional  testing  of  clothes 
washers  with  adaptive  water  fill  controls  is 
necessary-,  by  che<:king  for  linearity  in  the 
three  water  consumption  values  (minimum, 
average,  and  maximum)  measured 

3.6.3.2  Calculate  the  total  water 
consumption  for  the  maximum  test  load  size 
(  V.=Hc,+Cc.) 

3.6  3.3    Calculate  the  total  water 
consumption  for  the  average  test  load  size 
(V.=Hc+Cr.) 

3.6.3.4  Calculate  the  total  water 
consumption  for  the  minimum  test  load  size 
(V„=Hcn-fCc„) 

3.6.3.5  If  V,  is  different  than  the  average 
of  V,  and  V„  by  5  percent  or  more  then  two 
additional  test  load  sizes,  average'  *  '  and 
average'    >  shall  be  tested  as  follows: 
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:i  6.;)  5. 1     To  (ietormine  Ihi)  avorago'  *  '  test 
load  siZH.  add  tho  woights  for  the  maximum 
and  average  test  load  sizes  and  divide  by  two 
Place  tho  average' '  '  tost  load  size  into  the 
clothes  washer  and  measure  the  hot  water 
consumption  (He. ,  ).  cold  water 
consumption  ((J:.  . ).  and  electrical  energy 
consumption  (Ec. .  )  for  a  cold  wash/cold 
rinse  energy  test  cycle 

;»6.J5  2     To  determine  the  average'    'test 
load  size,  add  the  weights  lor  the  average  and 
minimum  test  load  sizes  and  liivide  by  two. 
Place  the  average'     '  test  load  size  into  the 
clothes  washer  and  measuni  tho  hot  water 
consumption  |H( ,    ).  cold  water 
consumption  (Cc.    ).  and  eliH  trical  energy 
consumption  (Kc.    )  for  a  cold  wash/cold 
ynse  energy  test  cycle 

3  7     Wanii  fiinsf 

1  7  1      Measure  the  amount  of  hot  water 
I  (insumed  during  the  hottest  rinse  cycle  with 
the  rinse  temperaturt!  set  to  warm,  including 
all  d*t)[)  and  spray  rinses,  for  the  maximum 
(KJ.  minimum  (K„).  and  average  (K.)  test  lo»id 
sizes  and/or  wafer  fill  levels 

.■17  2     Meusun*  the  total  amount  of 
electrical  energy  consumed  by  the  clothes 
washer  with  a  warm  wash  and  hottest  rinse 
cycle,  including  all  wash,  dtwp  rinses,  and 
spray  rinses,  for  the  maximum  (Er,). 
minimum  (Ern),  and  average  (Er.)  test  load 
sizes  and/or  water  fill  levels 

J  7  :i     .Subtrai  t  the  ele<  trii.al  energy  values 
for  warm  wash/(old  rinse  as  measure<l  in 
section  i  S  (Ewl  from  the  Er  values 
determined  above  in  se(  tion  J  7  2  to 
calculate  the  adiiitional  ele(  trical  energy 
required  to  heat  the  water  and  operate  the 
clothes  washer  for  the  warm  wash/warm 
rinse  cycle  (EK) 
(,l)ER.rErx     Ew. 

(b)  EK,=Er.     Ew. 

(c)  ERn^Ern    Ew„ 

3.7,4     If  additional  testing  of  clothes 
washers  with  adaptive  water  Till  controls  was 
determined  to  Ui  necess.iry  by  section 
1.3, 3.1,  3.4.3  1,  3  5  5  1  or  3.6  3  1  ,  the 
average'  '  '  and  average'     '  values  shall  b«; 
determined  for  warm  rinse  in  settions  3.7.1 
(R.  ,  and  R.    ).  3.7  2  (Er. .  and  Er.    ),  and 
3  7  3  (ER,  ,  and  ER.    )  as  appropriate 

3.8     Bemnminii  Moistiirv  lionttmt. 

3.8.1  The  wash  temperature  will  b^^  the 
same  as  the  rnisi!  temperature  for  all  testing 

3,8  2     For  clothrs  ivu.s/icr.s  with  cold  nnst- 
only 

3.8.2  1     Determine  the  maximum  test  load 
as  ilefmed  in  table  "SI  and  se(,tion  3.1. 

3  8.2.2     Record  tho  at.tual  iKine  dry' 
weight  of  the  test  load  (VVI,„i.) 

(82  3     .Set  water  level  sele<:tor  to 
maximum  fill 

3  8.2.4     Run  the  energy  test  cycle. 


3.8  2.5     Record  the  weight  of  the  test  load 
immediately  after  completion  of  the  energy 
lest  cycle  (WC:^,.). 

3  8.2.6    Calculate  the  remaining  moisture 
content  of  the  maximum  tpst  load,  RMCom.. 
expressed  as  a  percentage  knd  defined  as: 
RM(:™„  =  ((WC™.  -  VVI™,)  /  WI,«,)xlOO% 

3.8  3     For  clothes  washers  with  cold  and 
warm  rinse  options. 

3  8  3  1     (.oraplete  steps  3.8.2.1  through 
3  8  2  5  for  cold  rinse.  Calculate  the  remaining 
moisture  content  of  the  maximum  test  load 
for  cold  rinse.  RMCCOLD,  expressed  as  a 
pert  entage  and  defined  as: 
KM{<^,io  =  ((WC™a.  -  WI™„)  /  Wl„«.)xlOO% 

3  8  3  2     Complete  steps  3.8.2.1  through 
3  8  2  6  for  warm  rinse.  Calculate  the 
remaining  moisture  content  of  the  maximum 
test  load  for  warm  rinse,  RMCwajim, 
(!xpressed  as  a  fwrcentage  and  defined  as: 
RMC*AHM  =  ((WC^  -  Wl™,)  /  WI™„)xlOO% 

3  8.3  3     Calculate  the  remaining  moisture 
content  of  the  maximum  test  load.  RMCmu. 
expressed  as  a  percentage  and  defined  as: 
RMC.„„  =  KMC(ocdx(1-TUFr]  + 

RMCwaiimx(TUFr). 

•I  Calculation  of  Derived  Results  from  Test 
Measurements 

All  calculations  for  average,  above  average, 
and  below  average  test  load  sizes  in  this 
se<.tion  are  applicable  only  to  those  clothes 
washers  which  were  required  to  be  tested  in 
these  conditions,  as  stated  in  Table  2.8. 

4  1     Hot  water  and  machine  electrical 
enevfiy  consumption  of  clothes  washers. 

4  1.1     Per-cycle  temperature-weighted  hot 
water  consumption  for  maximum, 
intermediate,  and  minimum  water  fill  levels 
using  each  appropriate  load  size  as  defined 
m  section  2  8  and  Table  5.1  Calculate  for  the 
cycle  under  test  the  per-cycle  temperature 
weighted  hot  water  consumption  for  the 
maximui.i  water  fill  level.  Vh,.  the  above 
average  water  fill  level,  Vh. , .  the  average 
water  fill  lev»l,  Vh..  the  below  average  water 
fill  level,  Vh.    ,  and  the  minimum  water  fill 
level,  Vh„,  expressed  in  gallons  per  cycle  (or 
liters  per  cycle)  and  defined  as: 

(a)  Vh.-IHm.xTDFJ 
ijHh.xTUFhl 

+  |Hw,xTlJF.! 

^■IHcxTUFcl 

+|K.xTUFr| 

(b)  Vh..=|Hm.,xTUFj 
+  |Hh..+xTUFhl 
+|Mw,.xTlJF.| 

+  |Hc..xTUFel 
*|R..xTUFb1 
((.)  Vh.=|Hin.xTl'F„,| 
+  |Hh.xTllFh| 
+  |Hw.xTlJF.j 
flHcxTUFcJ 


^ 


+[R.xTUFr| 
(d)Vh.-=tHra.-xTUF„| 

+(Hh.  -  xTUFhl 

♦(Hw.-xTUF.l 

+(Hc.-XTUFcl 

+IR.-xTUFb1 
(e)  Vh.=IHm„xTUF„l 

+lHh„xTUFhl 

+(Hw„xTUF«l 

+lHc„xTUFcl 

+|RoXTUFh} 

Where: 

X,  a.  4  n  are  the  maximum,  average,  and 
minimum  test  load  for  the  clothes 
washer  under  test. 

a-f  is  the  above  average  test  load  size. 

a  -  is  the  below  average  test  load  size. 

Hm,.  Hm. , ,  Hm,,  Hm.  - ,  and  Hmn.  are 

reported  hot  water  consumption  values, 
in  gallons  per-cycle  (or  liters  per  cycle), 
at  maximum,  above  average,  average, 
below  average,  and  minimum  fill, 
respectively,  for  the  extra-hot  wash  cycle 
with  the  appropriate  test  loads,  as 
defined  in  section  2.8. 

Hh.,  Hh, » ,  Hh.,  Hh.    .  and  Hh„,  are  reported 
hot  water  consumption  values,  in  gallons 
per-cycle  (or  liters  per  cycle),  at 
maximum,  above  average,  average,  below 
average,  and  minimum  fHl,  respectively, 
for  the  hot  wash  cycle  with  the 
appropriate  test  loads,  as  defined  in 
section  2.8. 

Hw„  Hw. »  ,  Hw.,  Hw,  - ,  and  Hw„.  are 

reported  hot  water  consumption  values, 
in  gallons  per-cycle  (or  liters  per  cycle), 
at  maximum,  above  average,  average, 
below  average,  and  minimum  fill, 
respectively,  for  the  warm  wash  cycle 
with  the  appropriate  test  loads,  as 
defined  in  section  2.8. 

He,  He » ,  He,  He.    ,  and  Hc„.  are  reported 
hot  water  consumption  values,  in  gallons 
per-cycle  (or  liters  per  cycle),  at 
maximum,  above  average,  average,  below 
average,  and  minimum  fill,  respectively, 
for  the  cold  wash  cycle  with  the 
appropriate  test  loads,  as  defined  in 
section  2.8. 

R,,  R,> .  R,.  R,-  .  and  R„  are  the  reported  hot 
water  consumption  values,  in  gallons 
per-  cycle  (or  liters  per  cycle),  at 
maximum,  above  average,  average,  below 
average,  and  minimum  fTll,  respectively, 
for  the  warm  rinse  cycle  and  the 
appropriate  test  loads,  as  defined  in 
section  2.8 

TUFm,  TUFh,  TUF«,  TUFc,  and  TUFr  are 
temperature  use  factors  for  extra  hot 
wash,  hot  wash,  warm  wash,  cold  wash, 
and  warm  rinse  temperature  selections, 
respectively,  and  are  as  defined  in  Table 
4.1.1. 


Table  4.1.1.— Temperature  Use  Factors 


Max  Wash  Temp  Available 

No.  Wash  Temp  Selections 

TUF„  (extra  hot)  

TUFh  (hot)  

TUF. (warm)     

TUF,  (cold)     

TUFr  (warm  rinse)  


/ 
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4.1.2  Total  per-cycle  hot  water  energy 
consumption  for  all  maximum,  intermediate, 
and  minimum  water  fill  levels  tested. 
Calculate  the  total  per-cycle  hot  water  energy 
consumption  for  the  maximum  water  fill 
level.  Einu,  the  minimum  water  fill  level, 
Eoiia,  and  the  average  water  fill  level,  E.v(, 
expressed  in  kilowatt-hours  per  cycle  and 
defined  as: 

(a)  En»,  =  IVh.  x  T  x  Kl  =  Total  energy  when 

a  maximum  load  is  tested. 

(b)  E,vg  =  (VhaxTxK)  or  if  above  average  and 

below  average  test  loads  were  required  to 
be  tested  E„g  =  K'/i)  x  (Vh,  +  +  Vh,  + 
Vh,  - )  +  T  X  K]  =  Total  energy  for  an 
average  load. 

(c)  Emi„=[VhnXTxKl=Total  energy  when  a 

minimum  load  is  tested. 

Where: 

T=Temperature  rise=75  "F  (23.9  "C). 
K=Water  specific  heat  in  kilowatt-hours  per 
gallon  degree  F=0.00240  10.00114  kWh/ 

(L.'t:)!. 

Vhx,  Vh,  ^ ,  Vh„  Vh.  - ,  and  Vh„,  are  as 
defined  in  4.1.1. 

4.1.3  Total  weighted  per-cycle  hot  water 
energy  consumption.  Calculate  the  total 
weighted  per  cycle  hot  water  energy 
consumption,  Ej,  expressed  in  kilowatt- 
hours  per  cycle  and  defined  as: 
ET=lE,M,xFM,l+lE,v»xF,vgl-f(E™„xFmi„] 
Where: 

Era»,  E,vf,  and  £„„  are  as  defined  in  4.1.2. 

FniM.  F„g,  and  Fm,!  are  the  load  usage  factors 
for  the  maximum,  average,  and 
minimum  test  loads  based  on  the  size 
and  type  of  control  system  on  the  washer 
being  tested.  The  values  are  as  shown  in 
table  4.1.3. 

Table  4.1.3.— Load  Usage  Factors 


Water  FUl 
Control 
System 

Manual 

Manual 

Adaptive 

Manual 

Adaptive 

ManiJAl 

Other 
Control 
Systems 

or  Adapt- 
ive 

FiYf« 

'.72 
'28 

2.10 

2.62 
2.28 

'.12 
3.74 

3.14 

'  Reference  3.2.3.4 

2  Reference  3.2.3.3. 

3  Reference  3.2.3.2 

4.1.4  Total  Per-cycle  hot  water  energy 
consumption  using  gas-heated  or  oil-heated 
water.  Calculate  for  the  energy  test  cycle  the 
per-cycle  hot  water  consumption.  Etc,  using 
gas  heated  or  oil-heated  water,  expressed  in 
Btu  f)er  cycle  (or  megajoules  per  cycle)  and 
defined  as: 

ETG=ETxl/ex3412  Btu/kWh  or  Etg=Etx1/ 
ex3.3  MJ/kWh 

Where: 

e  =  Nominal  gas  or  oil  water  heater  e^iciency 

=  0.75. 
Et  =  As  defined  in  4.1.3. 

4.1.5  Per-cycle  machine  electrical  energy 
consumption  for  all  maximum,  average,  and 
minimum  test  load  sizes.  Calculate  the  total 
per-cycle  machine  electrical  energy 


consumption  for  the  maximum  water  fitl 
level,  N&mu.  the  minimum  water  fill  level, 
MEma.  and  the  average  water  fill  level,  ME»g, 
expressed  in  kilowatt-hours  per  cycle  and 
defined  as: 

(a)  ME„»,=IEm,xTUFJ  +(Eh.x  TUFhJ+(Ew.x 

TUFwl+(Ec.xTUFcl+[ER»xTUFgl 

(b)  ME..^(E™ 
xTUFJIEh, 
xTUFhl+[Ew, 
xTUF,!+(Ec. 
xTUFd+IER. 
xTUFr) 

Note:  Em,  is  the  average  of  Em,  + ,  Em,,  and 
Em,  -  if  above  average  and  below  average 
test  loads  were  required  to  be  tested.  The 
same  applies  to  Eh,,  Ew„  Ec  and  ER.. 

(c)  MEmBi=[EmB 
xTUFj+[Eh„ 
xTUFhl+(Ew„ 
xTUFwl+(Ec„ 
xTUFcl-^|ERo 
xTUFr] 

Where: 

x,  a,  &  n  are  the  maximum,  average,  and 
minimum  test  load  for  the  clothes 
washer  under  test. 

a  >  &  a  -  are  the  above  average  and  below 
average  test  load  sizes  for  the  clothes 
washer  under  test. 

Em..  Em,  + ,  Em,,  Em,  - ,  and  Emn,  are 

reported  electrical  energy  consumption 
values,  in  kilowatt-hours  per  cycle,  at 
maximum,  above  average,  average,  below 
average,  and  minimum  test  loads, 
respectively,  for  the  extra-hot  wash 
cycle. 

Eh„  Eh,+ ,  Eh„  Eh,- ,  and  Eh„  are  reported 
electrical  energy  consumption  values,  in 
kilowatt-hours  per  cycle,  at  maximum, 
above  average,  average,  below  average, 
and  minimum  test  loads,  respectively, 
for  the  hot  wash  cycle. 

Ew„  Ew,+ ,  Ew„  Ew,- ,  and  Ewn,  are  reported 
electrical  energy  consumption  values,  in 
kilowatt-hours  per  cycle,  at  maximum, 
above  average,  average,  below  average, 
and  minimum  test  loads,  respectively, 
for  the  warm  wash  cycle. 

Ee,  Ec,  t ,  Ec„  Ec,  - ,  and  Ec„,  are  reported 
electrical  energy  consumption  values,  in 
kilowatt-hours  per  cycle,  at  maximum, 
above  average,  average,  below  average, 
and  minimum  test  loads,  respectively, 
for  the  cold  wash  cycle. 

ER,,  ER,..,  ER,,  ER,-,  and  ERn  are  reported 
electrical  energy  consumption  values,  in 
kilowatt-hours  per  cycle,  at  maximum, 
above  average,  average,  below  average, 
and  minimum  test  loads,  respectively, 
for  the  warm  rinse  cycle. 

TUF„,  TUFh,  TUFw,  TUFc,  and  TUFr  are  as 
defined  in  4.1.1. 
4.1.6     Total  weighted  per-cycle  machine 

electrical  energy  consumption.  Calculate  the 

total  per  cycle  load  size  weighted  energy 

consumption,  MEt,  expressed  in  kilowatt- 
hours  per  cycle  and  defined  as: 

MEt=(ME™„xF™,1 
+|ME.„xF..,l 

+(MEBiinXFniinl 

Where: 

ME„u,  ME,v(,  and  MEmn  are  as  defined  in 

4.1.5. 
Fm«i.  F,vf,  and  Fm»  are  as  defined  in  4.1.3. 


4.1.7    Total  per-cycle  energy  consumption 
when  electrically  heated  water  is  used 
Calculate  for  the  energy  test  cycle  the  total 
per-cycle  eneigy  consimiption.  Etc,  using 
electrical  heated  water,  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 

Etc=Bt 
+MEt 
Where: 

MEt=As  defined  in  4.1.6. 
Et=As  defined  in  4.1.3. 

4 . 2  Water  consumption  of  clothes 
washers. 

4.2.1  Per-cycle  water  consumption. 
Calculate  the  maximum,  average,  and 
minimum  total  water  consumption, 
expressed  in  gallons  per  cycle  (or  liters  per 
cycle),  for  the  cold  wash/cold  rinse  cycle  and 
defined  as: 

Q,»x=[Hc. 

+Cc.) 
Q,»»=[He 

■fCcJ 

Note:  He,  is  the  average  of  He, ., ,  He,,  and 
He,  -  if  above  average  and  below  average  test 
loads  were  required  to  be  tested.  The  same 
applies  to  Cc 
Q,i>n=|He 

■fCcJ 
Where: 

He,  Ce.  He.  Ce,  He.  and  Ce  are  as  defined 
in  3.6.  ■> 

4.2.2  Total  weighted  per-cycle  water 
consumption.  Calculate  the  total  weighted 
per  cycle  consumption,  Qr,  expressed  in 
gallons  per  cycle  (or  liters  per  cycle)  and 
defined  as: 

+IQ,„xF„J 
-»-(Qi»xF„>«) 

Where: 

Qimx.  Q^vf.  and  Q„m  are  as  defined  in  4.2.1. 

Fbm,  F,v,,  and  Fa«i  are  as  defined  in  4.1.3. 

4.2.3  Wat^r  consumption  factor. 
Calculate  the  water  consumption  factor, 
WCF,  expressed  in  gallon  per  cycle  per  cubic 
feet  (or  liter  per  cycle  per  liter),  as: 
WCF=Qr/C 

Where; 

Qr=as  defined  in  section  4.2.2. 

C=as  defined  in  section  3.1. 

4 . 3  Per-cycle  energy  consumption  for 
removal  of  moisture  from  test  load.  Calculate 
the  per-cycle  energy  required  to  remove  the 
moisture  of  the  test  load,  De.  expressed  in 
kilowatt-hours  per  cycle  and  defined  as 

DE=(LAF)x(Maximimi  test  load  weight) 

x(RMC„„  -4%)x(DEF)x(DUF) 
Where: 

LAF=Load  adjustment  factor=0.52. 
Maximum  test  load  weight=As  sho%vn  in 

Table  5.1  expressed  in  lbs/ cycle 
RMCm„=As  defined  in  3.8.2.6  or  3.8.3.3 
DEF=nominal  energy  required  for  a  clothes 

dryer  to  remove  moisture  from 

clothes=0.5  kWh/lb  (1.1  kWh/kg). 
DUF=dryer  usage  factor,  percentage  of 

washer  loads  dried  in  a  clothes 

dryer=0.e4. 

4.4  Modified  energy  factor.  Calculate  the 
modified  energy  factor.  MEF,  expressed  in 
cubic  feet  per  kilowatt-hour  per  cycle  (or 
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liters  per  kilowatl-hour  per  ^ycle)  diid 
defined  as: 


MBF=C  /  (Etk+DpJ 
Where: 


\. 


(> As  defined  in  3.1.4. 
Eth=A8  defined  in  4.1.7. 
De=As  defined  in  4.3. 


Table  5.1  .—Test  Load  Sizes 
0 


5.  Test  Loads 


Container 
volume 


cu.  ft. 
>    < 


0  -0.80  . 
0.80-0.90 
0.90-1.00 

1  00-1.10 
1.10-1.20 
1.20-1.30 
1.30-1  40 
1.40-1.50 
1.50-1.60 
1.60-1.70 
1.70-1  80 
1.80-1.90 
1 .90-2.00 
2.00-2.10 
2.10-2  20 
2.20-230 
2.30-2.40 
2.40-2.50 
2.50-260 
2.60-2.70 
2.70-2.80 
2.80-2.90 
2.90-3.00 
3.00-3.10 
3.10-3.20 
3.20-3.30 
3.30-3.40 
3.40-3.50 
3.50-3.60 
3.60-3.70 
3.70-3.80 


(liter) 


0  -22.7 
22.7-25.5 
25.5-28.3 
28.3-31.1 
31.1-34.0 
34.0-36.8 
36.8-396 
39^-425 
42  5-45.3 
45.3-48  1 
48.1-51.0 
51.0-53.8 
53.8-56.6 
56.6-595 
59.5-623 
62.3-65.1 
65.1-68.0 
68.0-70.8 
70.8-73.6 
73.6-76.5 
76.5-79.3 
79.3-82.1 
82.1-85.0 
85.0-87.8 
87.8-90.6 
90.6-93.4 
93.4-96.3 
96  3-99.1 
99.1-101.9 
101  9-104.8 
104.8-107.6 


Minimum  load 


tt) 


3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 


(kg) 


1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

1.36 

^J36 

1.36 

1.36 

1.36 

1.36 


Maximum  load 


lb 


3.00 
3.50 
3.90 
4.30 
4.70 
5.10 
5.50 
5.90 
6.40 
6.80 
7.20 
7.60 
8.00 
8.40 
8.80 
9.20 
9.60 
10.00 
10.50 
10.90 
11.30 
11.70 
12.10 
12.50 
12.90 
13.30 
13.70 
14.10 
14.60 
15.00 
15.40 


NotM: 

(1)  All  test  load  weights  are  bone  dry  weights. 

(2)  Allowable  tolerance  on  the  test  load  weights  are  +/ 


0.05  pounds  (0.023  kg). 


6  Field  Testing 

6.1     Sonconventional  Wash  System 
Eneqiy  Consumption  Test 

If  a  clothes  washer  has  washer  controls  or 
systems  that  do  not  allow  for  adequate 
measuremont  of  energy  consumption  under 
the  test  protHulure.  or  for  calculation  of 
energy  consumption  using  a  procedure 
accepted  by  D()E  and  a  representative 
number  of  other  manufacturers,  such 
nonconventional  clothes  washers  must  be 
field  tested  as  a  basis  for  a  waiver  request. 

The  field  test  shall  consist  of  a  minimum 
of  10  of  the  nonconventional  clothes  washers 
("test  clothes  washers'  )  and  10  clothes 
washers  already  being  distributed  in 
commerce  ("ba.sc  clothes  washers").  The  tests 
shall  include  a  minimum  of  50  cycles  per 
clothes  washer  The  test  clothes  washers  and 
base  clothes  washers  should  be  identical  in 
construction  except  for  the  controls  or 
systems  being  tested.  Equal  numbers  of  both 
the  test  clothes  washer  and  the  base  clothes 
washer  shall  be  tested  simultaneously  in 
comf«rable  settings  to  minimize  seasonal 
and/or  consumer  laundering  conditions  and/ 
or  variations.  The  clothes  washers  shall  be 


monitored  in  such  a  way  as  to  accurately 
record  the  total  energy  consumption  per 
cycle.  At  a  minimum,  the  following  must  be 
measured  and  recorded  throughout  the  test 
period  for  each  clothes  washer:  Hot  water 
usage  in  gallons  (or  liters),  electrical  energy 
in  kilowatt-hours,  and  the  cycles  of  usage. 

The  field  test  results  will  be  used  to 
determine  the  best  method  to  correlate  the 
rating  of  the  test  clothes  washer  to  the  rating 
of  the  base  clothes  washer.  If  the  base  clothes 
washer  is  rated  at  A  kWh  per  year,  but  field 
tests  at  B  kWh  per  year,  and  the  test  clothes 
washer  field  tests  at  D  kWh  per  year,  the  test 
unit  would  bo  rated  as  follows: 
Ax(D/B)=t;  kWh  per  year 

6.2    Adaptive  control  system  field  test. 

Section  3.2  3.1  defines  the  test  method  for 
measuring  energy  consujnption  for  clothes 
washers  which  incorporate  control  systems 
having  both  adaptive  wash  cycle  and 
alternate  manual  wash  cycle  selections. 
Energy  consumption  calculated  by  the 
method  defined  in  section  3.2.3.1  assumes 
the  adaptive  cycle  will  be  used  50  percent  of 
the  time.  The  purpose  of  this  section  is  to 
define  the  requirements  for  developing  in- 


(kg) 


1.36 

1.59 

1.77 

1.96 

2.13 

2.31 

2.49 

2.68 

2.90 

3.06 

3.27 

3.45 

3.63 

3.81 

3.99 

4.17 

4.35 

4.54 

4.76 

4.94 

5.13 

5.31 

5.49 

5.67 

5.85 

6.03 

6.21 

6.40 

6.62 

6.80 

6.99 


Average  toad 


3.00 
3.25 
3.45 
3.65 
3.85 
4.05 
425 
4.45 
4.70 
4.90 
5.10 
5.30 
5.50 
5.70 
5.90 
6.10 
6.30 
6.50 
6.75 
6.95 
7.15 
7.35 
7.56 
7.75 
7.95 
8.15 
8.35 
8.55 
8.80 
9.00 
9.20 


(kg) 


1.36 

1.47 

1.56 

1.66 

1.75 

1.84 

1.93 

2.02 

2.13 

2.22 

2.31 

2.40 

2.49 

2.59 

2.68 

2.77 

2.86 

2.95 

3.06 

3.15 

3.24 

3.33 

3.42 

3.52 

3.61 

3.70 

3.79 

3.88 

3.99 

4.08 

4.17 


house  and  field  test  data  in  support  of  a 
request  for  a  waiver  when  it  is  felt  that  the 
adaptive  cycle  will  be  used  more  than  50 
piercent  of  the  time. 

The  field  test  sample  size  shall  be  a 
minimum  of  10  test  clothes  washers.  The  test 
clothes  washers  shall  be  totally 
representative  of  the  design,  construction, 
and  control  system  that  will  be  placed  in 
commerce.  The  duration  of  field  testing  in 
the  user's  house  shall  be  a  minimum  of  50 
energy  test  cycles,  for  each  unit.  No  special 
instructions  as  to  cycle  selection  or  product 
usage  shall  be  given  to  the  field  test 
participants,  other  than  inclusion  of  the 
product  literature  pack  which  will  be 
shipped  with  all  units,  and  instructions 
regarding  filling  out  data  collection  forms, 
use  of  data  collection  equipment,  and/or 
basic  procedural  methods. 

Prior  to  the  test  clothes  washers  being 
installed  in  the  field  test  locations,  baseline 
data  shall  be  developed  for  all  field  test  units 
by  conducting  laboratory  tests  as  defined  by 
section  1  through  section  5  of  these  test 
procedures  to  determine  the  energy 


consumption,  water  consumption,  and 
remaining  moisture  content  values. 

The  following  data  shall  be  measured  and 
recorded  for  each  wash  load  during  the  test 
period:  wash  cycle  selected  (adaptive  or 
manual),  clothes  load  dry  weight  (measured 
prior  to  placement  into  the  clothes  washer) 
in  pounds,  and  type  of  articles  in  the  clothes 
load  (i.e.,  cottons,  linens,  permanent  press, 
etc.). 

The  wash  loads  used  in  calculating  the  in- 
home  percentage  split  between  adaptive  and 
manual  cycle  usage  shall  be  only  those  wash 
loads  which  conform  to  the  definition  of  the 
energy  test  cycle. 
Calculate: 
T=The  total  number  of  energy  test  cycles  run 

during  the  field  test 
T,=The  total  number  of  adaptive  control 

energy  test  cycles 
Tm=The  total  number  of  manual  control 

energy  test  cycles 
The  percentage  weighing  factors: 
P,=(T,/T)xlO0  (the  percentage  weighing  for 

adaptive  control  selection) 
Pm=(Tm/T)xl00  (the  percentage  weighing  for 

manual  control  selection) 
Energy  consumption  (Ete).  calculated  in 
section  4.1,  and  water  consumption  (Qt), 
calculated  in  section  4.2,  shall  be  the 
weighted  average  of  the  measiuvd  values 
using  P,  and  Pm  as  the  weighing  factors. 
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Federal  Home  Loan  Bank  Directors' 
Compensation  and  Expenses 

agency:  Federal  Housing  Finance 

Board. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
repeal  its  Directors'  Fees  and 
Allowances  Policy  (Policy)  and  amend 
its  regulation  on  the  compensation  of 
Federal  Home  Loan  Bank  (Bank) 
directors  to  provide  greater  flexibility  to 
the  Banks  in  compensatin^^eir 
directors  and  to  set  forth  a  clear 
standard  of  reasonableness  for  such 
compensation  under  the  Federal  Home 
Loan  Bank  Act  (Bank  Act).  The  current 
Finance  Board  regulation  on  the 
compensation  of  Bank  directors  subjects 
the  payment  of  fees  and  expenses  to 
limits  set  by  the  Finance  Board.  Those 
limits  and  other  criteria  are  contained  in 
the  Policy,  which  es^ntially  imposes  a 
uniform  directors'  compensation 
structure  on  all  Banks.  The  proposed 
rule  would  replace  the  current 
regulatory/policy  scheme  with  an 


amended  regulation  permitting  each 
Bank,  within  certain  general  guidelines, 
to  devise  its  own  compensation 
structure  for  Bank  directors,  and 
allowing  each  Bank  to  pay  its  directors 
for  such  expenses  as  are  payable  by  the 
Bank  to  its  senior  officers. 

The  Finance  Board  is  also  proposing 
a  rule  requiring  that  meetings  of  a 
Bank's  board  of  directors  be  held  within 
the  United  States.  This  will  codify  an 
important  provision  of  the  Finance 
Board's  Policy,  vvhich  would  be 
rescinded  simultaneously  with  the 
adoption  of  a  final  rule  on  Bank 
directors'  compensation  and  expenses. 
DATES:  Comments  must  be  received  on 
or  before  June  21. 1996. 
ADDRESSES:  Comments  may  be  mailed 
to:  Executive  Secretariat.  Federal 
Housing  Finance  Board,  1777  F  Street. 
N.W..  Washington.  D.C.  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Patricia  L.  Sweeney,  Program  Analyst. 
District  Banks  Secretariat,  (202)  408- 
2872;  or  Eric  M.  Raudenbush,  Attorney- 
Advisor.  Office  of  General  Counsel. 
(202)  408-2932;  Federal  Housing 
Finance  Board.  1777  F  Street,  N.W., 
Washington,  D.C.  20006. 

SUPPLBMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Subsection  7(i)  of  the  Bank  Act 
permits  each  Bank,  with  the  approval  of 
the  Finance  Board,  to  pay  its  directors 
reasonable  compensation  and  necessary 
expenses  for  the  time  required  of  them 
in  the  performance  of  their  Bank-related 
duties,  in  accordance  with  resolutions 
adopted  by  such  directors.  12  U.S.C. 
1427(i)  (1994).  A  general  provision  on 
Bank  directors'  compensation,  which 
appears  at  section  932.27  of  the  Finance 
Board's  regulations,  provides  merely 
that  directors'  fees  shall  be  established 
by  each  Bank  within  limits  set  by  the 
Finance  Board.  See  12  CFR  932.27 
(1995).  , ,  .     _,  . 

The  Finance  Board  has  exercised  its 
statutory  responsibility  to  approve  Bank 
director  compensation  and  expenses 
largely  through  its  Directors'  Fees  and 
Allowances  Policy,  adopted  by 
resolution  of  its  Board  of  Directors  on 
February  23, 1993.  See  Finance  Board 
Resblution  No.  93-12  (Feb.  23, 1993). 
The  existing  policy  establishes  a 
maximum  fee  of  $1,200  per  day  payable 
to  the  Chair  of  a  Bank's  board  of 
directors  when  presiding  over  meetings 
of  the  board  or  its  executive  committee, 
and  a  maximum  fee  of  $650  per  day 
payable  to  all  other  directors  for 
attendance  at  board,  committee,  or  other 
meetings  for  which  a  fee  is  authorized. 


Under  the  Policy,  daily  meeting  fees  are 
the  only  authorized  source  of 
comp«i8ation  for  Bank  directors;  the 
Policy  does  not  provide  for  payment  of 
either  a  retainer,  or  non-cash  bmefits  to 
directors.  The  Policy  also  sets  forth 
generally  the  categories  of  expenses  that 
are  payable  to  BacJf:  directors  and 
identifies  several  specific  expense  items 
the  payment  of  which  is  either 
authorized  or  prohibited. 

The  Banks  first  became  subject  to  a 
formal  policy  on  directors  fees  and 
expenses  in  1974,  when  the  former 
Federal  Home  Loan  Bank  Board 
(FHLBB)  (the  Finance  Board's 
predecessor  agency)  adopted  a  policy 
that  revised,  clarified  and  incorporated 
the  various  resolutions,  minute  entries 
and  interpretations  on  director 
compensation  and  expenses  that  had 
been  issued  by  the  FHLBB  since  its 
creation  in  1932.  The  FHLBB  policy  was 
amended  several  times,  lastly  in  1986, 
when  the  current  dual  $1200/$650  per 
day  meeting  fee  caps  were  incorporated. 
When  the  Finance  Board  siKX»eded  the 
FHLBB  as  regulator  of  the  Bank  system 
in  1989,  the  FHLBB's  policy  on  Bank 
directors'  fees  and  expenses  remained  in 
effect,  as  provided  by  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act's  (FIRREA)  provision 
on  the  continuation  of  orders, 
resolutions,  determinations  and 
regulations  of  the  FHLBB.  See  Public 
Law  101-73,  section  401(h),  103  Stat. 
183  (1989)  (codified  at  12  U.S.C.  1437 
note).  The  Pobcy  is  essentially  identical 
to  the  FHLBB's  1986  policy. 

The  Bank  Act  currently  vests  in  the 
Finance  Board  the  responsibility  to 
supervise  the  Bank  System,  to  regulate 
it  for  financial  safety  and  soundness, 
and  to  pass  upon  most  matters  of 
corporate  governance  of  the  Banks.  A 
series  of  studies  and  reports  mandated 
by  the  Housing  and  Community 
Development  Act  of  1992.  Public  Law 
102-550,  section  1393. 106  Stat.  3672 
(1992),  including  a  report  prepared  by 
the  Finance  Board  in  April  1993, 
concluded  that  the  Finance  Board's 
authority  over  Bank  corporate 
governance  is  in  conflict  with  the 
agency's  primary  role  as  Bank  System 
regulator.  Since  the  completion  of  these 
studies,  the  Finance  Board  has  been 
working  closely  with  the  Banks  to 
implement  regulatory  and  policy 
changes  designed  to  devolve  to  the 
Banks  the  authority  to  set  policy  on 
matters  of  corporate  governance,  to  the 
extent  permissible  under  the  Bank  Act. 
In  conjunction  with  these  efforts,  two 
separate  task  forces  composed  of  senior 
officials  of  the  Banks  have 
recommended  that  the  Finance  Board 
rescind  the  Policy  and  establish  broad 
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guidelines  within  which  the  Banks' 
boards  of  directors  can  set  the  structure 
and  limits  for  the  compensation  of  their 
directors. 

As  part  of  its  policy  to  devolve 
matters  of  corporate  governance  to  the 
Banks,  the  Finance  Board  is  now 
proposing  to  rescind  both  its  current 
regulation  on  Bank  directors' 
compensation  and  the  Policy  adopted 
thereunder  and  to  replace  both  with  a 
comprehensive  regulation  on 
Compensation  and  Expenses  of  Bank 
Directors.  This  proposed  regulation, 
though  more  detailed  than  the  existing 
regulation,  will  allow  the  Banks  greater 
freedom  to  develop  and  implement  their 
own  directors'  compensation  plans  than 
is  possible  under  the  current  regulatory/ 
policy  scheme,  while  establishing  clear 
and  enforceable  regulatory  limitations. 

II.  Analysis  of  the  Proposed  Rule 

The  proposed  rule  provides  for  the 
addition  of  a  new  §932.26  to  the 
Finance  Board's  regulations  and  for  the 
revision  of  §  932.27  thereof  to  contain 
entirely  new  text.  Proposed  §  932.26 
codifies  existing  Finance  Board  policies 
requiring  that  most  meetings  of  a  Bank's 
boards  of  directors  and  its  committees 
be  held  within  the  district  served  by 
that  Bank  and  prohibiting  Banks  from 
hoMing  any  such  meetings  outside  the 
borders  of  the  United  States.  This 
provision  is  taken  from  the  Finance 
Board's  existing  Policy  and  the 
codification  of  these  requirements  as  a 
regulation  is  intended  merely  to 
preserve  these  important  requirements 
when  the  Policy  is  rescinded. 

The  proposed  rule  also  would  replace 
§932.27  of  the  Finance  Board's 
regulations,  entitled  "Compensation," 
with  a  new  regulation  entitled 
"Compensation  and  Expenses  of  Bank 
Directors."  As  a  whole,  proposed 
§932.27  is  intended  to  limit  the  total 
dollar  pool  available  to  each  Bank  to 
compensate  its  dire<:tors  to  an 
appropriate  level,  while  providing  the 
Banks  with  maximum  flexibility  to 
devise  their  own  directors' 
compensation  schemes  within  the  dollar 
limit.  The  proposed  regulation  is  not 
designed  to  answer  specific 
compensation  issues;  rather,  it  is 
intended  to  empower  each  Bank  to 
exercise  its  reasonable  discretion  to 
decide  how  to  compensate  its  directors, 
and  thereby  to  allow  many  practices 
that  are  not  authorized  under  the  Policy, 
including,  without  limitation:  the 
payment  of  retainer  fees,  the  provision 
of  non-cash  benefits  and  the  payment  of 
meeting  fees  for  participation  in 
telephonic  meetings. 

Paragraph  (a)  of  the  proposed 
regulation  defines  two  terms — 


"compensation"  and  "average 
compensation  per  director." 

Paragraph  (bj  of  the  proposed 
regulation  is  the  operative  provision 
with  respect  to  the  compensation  of 
directors.  It  requires  each  Bank  to  adopt 
annually,  by  resolution  of  its  board  of 
directors,  a  written  policy  to  provide  for 
the  payment  of  "reasonable 
compensation"  to  its  directors  for  their 
work  on  Bank-related  matters  during  the 
following  calendar  year.  In  conjunction 
with  the  definition  of  "compensation" 
contained  in  paragraph  (a),  paragraph 
(b)  is  intended  to  permit  the  Banks  to 
remunerate  their  directors  in  a  wide 
variety  of  fashions,  including  through 
the  use  of  daily  meeting  fees,  retainer 
fees,  cash  or  non-cash  fringe  benefus, 
deferred  payments,  or  combinations 
thereof. 

Under  proposed  paragraph  (b),  the 
text  of  each  Bank's  policy  must  detail 
the  types  of  Bank-related  meetings  or 
other  activities  in  which  its  directors  are 
required  or  expected  to  p)articipate  and 
for  which  they  may  be  compensated.  In 
addition,  the  policy  must  explain  fully 
the  methodology  for  determining  the 
amounts  and  the  circumstances  under 
which  its  directors  may  be  paid, 
includmg,  if  applicable:  setting  forth 
rates  of  compensation  for  participation 
in  Bank-related  activities;  setting  forth 
any  retainer  fees  payable  to  directors 
and  the  circumstances  under  which 
they  may  be  paid;  explaining  the 
rationale  behind  any  graduated  meeting 
or  retainer  fee  scales;  and  detailing  any 
non-cash  fringe  benefits  to  be  provided 
to  directors,  including  the  approximate 
cash  value  thereof.  By  requiring  a 
detailed  written  policy  on  director 
compensation,  paragraph  (b)  is 
intended,  in  part,  to  facilitate  review  of 
the  Banks'  director  compensation 
practices  during  the  Finance  Board's 
annual  regulatory  examination  process. 
The  Finance  Board  specifically  requests 
comment  on  whether  to  include  as  part 
of  the  regulation  a  requirement  that  the 
Banks'  policies  on  director 
compensation  be  made  available  to  the 
public  through  either  the  Finance  Board 
or  the  Banks  individually  and,  if  so, 
whether  the  policies  should  be 
disseminated  as  a  matter  of  course,  or 
merely  made  available  upon  request. 

Paragraph  (c)  of  the  proposed 
regulation  sets  forth  the  substantive 
limits  on  Bank  directors'  compensation 
that  must  be  refiected  in  each  Bank's 
policy  on  director  compensation.  The 
requirements  of  this  subsection  are 
designed  to  operate  in  tandem  and  are 
intended  to  require  each  Bank  to 
develop  a  compensation  plan  that,  using 
a  reasonable  pool  of  money,  provides 
incentive  for  active  director 


participation  in  Bank-related  affeirs  and 
rewards  those  directors  who  assume 
greater  responsibilities. 

The  introductory  text  to  paragraph 
(c)(1)  provides  for  a  $28,000  cap  on  each 
Bank's  annual  "average  compensation 
per  director"  (ACPD),  which  is  defined 
in  paragraph  (a)  as  the  total  amount  the 
Bank  pays  in  compensation  to  all 
directors,  divided  by  the  total  number  of 
directors  designated  by  the  Federal 
Housing  Finance  Board  to  serve  on  the 
Bank's  board  for  that  year.  By  capping      '^ 
the  ACPD.  the  proposed  regulation 
effectively  would  limit  the  total  pool  of 
money  available  to  each  Bank  to 
compensate  its  directors  (to  $28,000 
times  the  total  number  of  directors),  but, 
because  each  Bank  has  a  different 
number  of  directors,  this  has  been 
expressed  in  terms  of  "compensation       , 
per  director"  instead  of  as  a  lump  sum. 
Because  the  regulation  caps  only  the 
average  amount  paid  to  a  Bank's 
directors,  it  would  not  prohibit  a  Bank 
from  paying  one  or  more  directors  more 
than  $28,000,  as  long  as  the  average 
compensation  of  all  the  Bank's  directors 
does  not  exceed  that  amount. 

In  reaching  the  $28,000  figure,  the 
board  of  directors  of  the  Finance  Board 
has  considered  a  number  of  factors, 
including:  Bank  directors'  earnings 
under  the  Policy;  compensation  of 
directors  at  other  Government 
Sponsored  Enterprises  (GSEs),  including 
an  analysis  of  similarities  and 
differences  between  the  Banks  and  other 
GSEs  that  might  require  different 
compensation  levels;  and  the 
compensation  of  board  directors  of  Bank 
system  member  financial  institutions. 
After  reviewing  these  factors,  and 
considering  the  agency's  statutory 
responsibility  to  "approve"  Bank 
directors'  compensation,  see  12  U.S.C. 
1427(i),  the  Bank  Act's  requirement  that 
such  compensation  be  "reasonable,"  see 
id.,  and  the  preference  for  providing  a 
clear  regulatory  standard,  the  board  of 
directors  of  the  Finance  Board 
concluded  that  an  ACPD  cap  of  $28,000 
would  be  sufficient  to  allow  the  Banks 
to  attract  high  quality  individuals  to 
serve  on  their  boards  of  directors,  yet  is 
moderate  enough,  considering  market 
rates,  the  Banks'  GSE  status  and  the 
general  duties  of  Bank  directors,  to 
qualify  as  "reasonable  compensation" 
under  the  Bank  Act. 

As  provided  in  paragraph  (c)(2),  the 
cap  on  ACPD  will  increase 
automatically,  beginning  in  1997,  to 
reflect  the  previous  year's  change  in  the 
Consumer  Price  Index  (CPI).  Although 
paragraph  (c)(2)  requires  the  Finance 
Board  to  communicate  to  the  Banks 
each  year's  new  ACPD  cap  figure,  the 
annual  change  in  the  regulatory  ACPD 


cap  is  not  contingent  upon  such 
communication.  It  is  understood  that 
the  precise  change  in  CPI  will  not  be 
available  until  after  the  beginning  of  the 
year  to  which  it  is  to  apply.  However, 
the  agency  views  this  provision  ar,  a 
mechanism  for  allowing  the  ACPD  cap 
to  keep  pace  with  the  level  of  inflation 
over  a  number  of  years  and  does  not 
anticipate  the  need  for  Banks  to  make 
minute  adjustments  to  their 
compensation  policies  on  an  annual 
basis,  although  the  proposed  regulation 
would  not  prohibit  such  adjustments. 

Paragraph  {c)(l)(i)  requires  that, 
keeping  within  stated  cap  on  ACPD. 
each  Bank's  policy  on  director 
compensation  should  be  designed  such 
that,  at  year  end,  the  total  compensation 
paid  to  each  director  reflects  both  the 
amount  of  time  that  the  director  has 
spent  on  Bank-related  business  and  the 
level  of  responsibility  the  director  has 
assumed  with  respect  to  his  or  her  role 
on  the  Bank's  board  of  directors. 

Specifically,  the  requirement  that  a 
directors'  annual  compensation  must 
reflect  the  amount  of  time  spent  on 
official  Bank  business  is  infended  to 
ensure  that  Bank  directors  are  being 
paid  for  meetings  they  actually  attend 
and  duties  they  actually  perform  for 
each  Bank.  For  example,  a  Bank's  policy 
should  ensure  that,  at  year  end,  a 
director  who  has  attended  every 
scheduled  Bank-related  meeting 
receives  more  in  compensation  (all 
other.factors  being  equal)  than  a  director 
who  has  missed  more  than  a  negligible 
amount  of  meetings.  Although  there  are 
many  permissible  ways  for  a  Bank  to 
implement  this  requirement,  the  one 
method  would  be  to  incorporate  into  its 
policy  a  schedule  of  meeting  fees,  the 
payment  of  which  would  be  contingent 
upon  directors'  attendance  at 
appropriate  Bank  functions.  While  the 
proposed  regulation  would  not  prohibit 
a  Bank  from  paying  a  portion  of  its 
directors'  compensation  in  the  form  of 
a  retainer  fee,  paragraph  (c)(l)(i) 
effectively  would  prohibit  a  Bank  from 
paying  its  directors  entirely  through 
retainer  fees,  unless  their  payment 
somehow  was  made  contingent  on  the 
fulfillment  of  Bank-related  duties. 

Paragraph  (c){l)(i)  also  requires  that 
each  director's  total  annual 
compensation  reflect  the  level  of 
responsibility  assumed  by  that  director. 
This  requirement  is  aimed  primarily  at 
ensuring  that  directors  are  rewarded 
appropriately  for  serving  as  committee 
Chair,  or  for  assuming  other  positions  of 
responsibility.  The  provision  leaves  to 
the  discretion  of  the  Bank  the 
identification  of  the  particular  formal  or 
informal  duties  that  warrant  additional 
compensation.  While  the  provision  also 


leaves  to  the  discretion  of  the  Bank  the 
method  of  incorporating  such  incentives 
into  its  director  compensation  policy, 
the  one  method  of  doing  so  would  hie  to 
provide  for  graduated  scales  of  meeting 
or  retainer  fees  under  which  those 
assuming  more  responsibility  in  general, 
or  with  respect  to  a  particular  meeting 
or  function,  receive  a  higher  sum  than 
those  who  do  not. 

Paragraph  (c)(l)(ii)  requires  each  Bank 
to  pay  its  Chair:  (1)  more  than  any  other 
director  and  (2)  at  least  125  percent  of 
the  Bank's  ACPD.  Any  plan  under 
which  a  Bank's  board  Chair  would  not 
receive  significant  additional 
compensation  for  assuming  such  duties 
would  not  provide  "reasonable 
compensation,"  as  required  by 
subsection  7(i)  of  the  Bank  Act.  12 
U.S.C.  1427(i).  Accordingly,  although 
paragraph  (c)(l)(i)  requires  generally 
that  a  Bank  stratify  its  compensation 
based  on  the  level  of  responsibility 
assumed  by  each  director,  the  Finance 
Board  has  determined  that  a 
requirement  dealing  specifically  with 
Bank  Chairs  is  appropriate  to  ensure 
that  statutory  requirements  are  being 
fulfilled.  To  avoid  ambiguity  in 
determining  compHance  with  the 
provision  and  to  ensure  that  Bank 
Chairs  are  provided  more  than  a 
negligible  premium  for  their  additional 
service,  the  proposed  rule  includes  the 
specific  "125  percent"  minimum  figure, 
arrived  at  after  reviewing  the 
compensation  practices  of  other  GSEs 
and  financial  institutions. 

The  Finance  Board  specifically 
requests  comment  on  whether  to 
include  as  part  of  the  regulation  a 
provision  under  which  a  portion  of  each 
Bank's  directors'  annual  compensation 
would  be  contingent  upon  that  Bank's 
achievement  of  performance-related 
goals  such  as  meeting  particular 
earnings  targets,  achieving  a  satisfactory- 
regulatory  examination,  or  fulfilling  the 
Bank's  housing  finance  mission,  and,  if 
so,  whether  these  incentive  goals  should 
be  set  forth  in  the  regulation,  or  left  to 
the  discretion  of  the  Banks. 

Finally,  paragraph  (d)  of  the  proposed 
regulation  allows  each  Bank  to  pay  its 
directors  such  Bank-related  travel, 
subsistence  and  other  related  expenses 
as  are  payable  to  senior  officers  of  the 
Bank  under  the  Bank's  travel  policy, 
except  for  gift  or  entertainment 
expenses.  This  provision  ties  pavment 
of  directors'  expenses  to  existing  Bank 
policies  which  are  subject  to  regulatory 
examination  and  which  may  be 
amended  at  the  discretion  of  the  Bank. 

III.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 


meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act.  See  5 
U.S.C  601(6).  Therefore,  in  accordance 
with  5  U.S.C.  605(b).  the  Finance  Board 
hereby  certifies  that  this  propiosed  rule, 
if  promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  imf>act  on 
a  substantial  number  of  small  entities. 

List  of  Subfects  in  12  CFR  Part  932 

Conflict  of  interests.  Federal  home 
loan  banks,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  932,  chapter  IX, 
title  12,  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  932— ORGANIZATION  OF  THE 
BANKS 

1.  The  authority  citation  for  part  932 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1442a.  1422b.  1426. 
1427,  1464;  18  U.S  C.  207;  42  U.S.C  8101  et 
seq. 

2.  Section  932.26  is  added  to  read  as 
follows: 

$032.26    Site  Of  board  o(  directors  and 
commitlM  meetings. 

Meetings  of  a  Bank's  board  of 
directors  and  committees  thereof 
usually  should  be  held  within  the 
district  served  by  the  Bank.  No  meetings 
of  a  Bank's  board  of  directors  and 
committees  thereof  may  be  held  in  any 
location  that  is  not  withiij  the  United 
States,  including  its  possessions  and 
territories. 

3.  Section  932.27  is  revised  to  read  as 
follows: 

§  932.27    Compertsation  and  expanses  of 
Banit  directors. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Compensation  means  any  payment 
of  money  or  provision  of  any  other  thing 
of  value  (or  the  accrual  of  a  right  to 
receive  money  or  a  thing  of  value  in  a 
subsequent  year)  in  consideration  of  a 
director's  performance  of  official  duties 
for  the  Bank,  including,  without 
limitation,  retainer  fees,  daily  meeting 
fees  and  fringe  benefits. 

(2)  Average  compensation  per  director 
means  the  sum  of  the  total  annual 
compensation  paid  to  all  directors 
serving  on  a  Bank's  board  of  directors, 
divided  by  the  total  number  of  directors 
designated  by  the  Federal  Housing 
Finance  Board  to  serve  on  the  Banks 
board  for  that  year. 

(b)  Annual  compensation  Each 
Banks  board  of  directors  shall  adopt 
annually  by  resolution  a  written  policy 
to  provide  for  the  payment  to  Bank 
directors  of  reasonable  compensation  for 
the  performance  of  their  duties  as 


17606 


Federal  Register  /  Vol.  61.  No.  78  /  Monday,  April  22.  1996  /  Proposed  Rules 


members  of  the  Bank's  board  for  the 
following  calendar  year.  subje<:t  to  the 
requirements  set  forth  in  paragraph  {<:) 
of  this  section.  At  a  minimum,  such 
policy  shall  address  the  activities  or 
functions  for  which  attendant.e  is 
necessary  and  appropriate  and  may  be 
compensated,  and  shall  explain  and 
justify  the  methodology  for  determining 
the  amount  of  compensation  to  be  paid 
to  directors. 

(c)  Policy  requirements.  Each  Bank's 
policy  on  director  compensation  shall 
conform  to  the  following  requirements: 

(1)  The  Average  Compensation  Per 
Direc:tor  for  each  Bank  shall  not  exceed 
$28,000  for  the  year  1996.  Within  this 
limit; 

(i)  The  total  annual  compensation  for 
each  director  shall  reflect  both  the 
amount  of  time  spent  on  official  Bank 
business  and  the  level  of  responsibility 
assumed  by  that  director;  and 

(ii)  The  total  annual  compensation  for 
the  chair  of  each  Bank's  board  of 
directors  shall  not  be  equaled  or 
exceeded  by  the  total  annual 
compensation  of  any  other  director  and 
shall  not  be  less  than  125  percent  of  the 
Average  Compensation  Per  Director  for 
that  Bank. 

(2)  For  1997  and  subsequent  years,  the 
limit  on  Average  Compensation  Per 
Director  set  forth  in  paragraph  (c)(1)  of 
this  section  shall  be  adjusted  annually 
to  reflect  the  preceding  year's  change  in 
the  Consumer  Price  Index  (CPI)  for  all 
urban  consumers,  as  published  by  the 
Bureau  of  Labor  Statistics.  Each  year,  as 
soon  as  practicable  after  the  publication 
of  the  previous  year's  CFl,  the  Board 
shall  publish  notice,  by  Federal 
Register,  distribution  of  a 
memorandum,  or  otherwi.se,  of  the  CPI- 
adjusted  limit  on  Average 
Compensation  Per  Director. 

(d)  Expenses  Each  Bank  may  pay  its 
directors  for  such  necessary  and 
reasonable  travel,  subsistence  and  other 
related  expenses  incurred  in  connection 
with  the  performance  of  their  official 
duties  as  are  payable  to  .senior  officers 
of  the  Bank  under  the  Bank's  travel 
policy,  except  that  directors  may  not  be 
paid  for  gift  or  entertainment  expenses. 

By  the  Board  of  Direiitors  of  the  Federal 
Housing  Finance  Board 

Dated:  April  10.  1996. 
Bruce  A.  Morrison, 
Chairman 
IFR  Doc  96-9775  Filed  4-  19-9b.  845  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9ft-ANM-004] 

Proposed  Establishment  of  Class  E 
Airspace,  Jacl(son,  WY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


SUMMARY:  This  proposed  rule  would 
revise  the  Jackson.  Wyoming,  Class  E 
airspace  to  accommodate  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  the  Jackson  Hole  Airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  June  7,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-004,  1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Frala,  ANM-532.  4,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-004,  1601  Lind  Avenue  S.W.. 
Renton.  Washington  98055^056; 
telephone  number:  (206)  227-2535. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  spe<;ifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-004."  The  postcard  will  be  date/ 


time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  v:omments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  af^er  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Branch.  ANM-530,  1601 
Lind  Avenue  S.W.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Jackson, 
Wyoming,  to  accommodate  a  new  GPS 
SIAP  to  the  Jackson  Hole  Airport.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17, 1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9c,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  WY  E5  lackson,  WY  (revised] 

Jackson  Hole  Airport,  WY 

(Let.  43°36'23"N.  long.  110''44'17"W) 
Jackson  VOR/DME 

(Lat.  43''36'30"N.  long  110"'44'05"W) 
Dunoir  VOR/DME 

(Lat.  43''49'42"N.  long.  110"20'08"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-inile 
radius  of  the  Jackson  Hole  Airport,  and 
within  4.4  miles  west  and  8.3  miles  east  of 
the  Jackson  VOR/DME  200°  radial  extending 
from  the  VOR/DME  to  21.4  miles  south  of  the 
miles  south  of  the  VOR/DME,  and  within  2.2 
miles  each  side  of  the  Jackson  VOR/DME 
020°  radial  extending  from  the  VOR/DME  to 
10.5  miles  north  of  the  VOR/DME;  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  7  miles  west  and 
10.5  miles  east  of  the  Jackson  VOR/DME  020° 
radial  extending  from  the  VOR/DME  to  33.5 
miles  north  of  the  VOR/DME,  and  within  4.3 
miles  each  side  of  the  Jackson  VOR/DME 
107°  radial  extending  from  the  VOR/DME  to 
13.1  miles  east  of  the  VOR/DME,  and  within 
5.3  miles  north  and  7.9  miles  south  of  the 
Dunior  VOR/DME  102°  and  282°  radials 
extending  from  7  miles  east  to  18.2  miles 
west  of  the  Dunoir  VOR/DME,  and  that 
airspace  south  of  the  Jackson  VOR/DME 
bounded  on  the  east  by  the  southwest  edge 
of  V-328,  on  the  south  by  lat.  42°30'00"N, 
and  on  the  west  by  the  southeast  edge  of  V- 
465;  excluding  the  Big  Piney,  WY,  Class  E 
airspace  areas. 


Issued  in  Seattle,  Washington,  on  April  4, 
1996. 

Richard  E.  Prang, 

Acting  Assistant  ^4anageT,  Air  Traffic 
Division,  Northwest  Mountain  Region. 

[FR  Doc.  96-9743  Filed  4-19-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ANM-001] 

Proposed  Amendment  to  Class  E 
Airspace,  Baker,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM).  

SUMMARY:  This  proposed  rule  would 
amend  the  Baker,  Montana,  Class  E 
airspace  to  accommodate  a  revised 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Baker  Municipal 
Airport.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  May  17,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-OOl,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Frala,  ANM-532.4.  Federal 
Aviation  Administration.  Docket  No. 
96-/USIM-001,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroimnental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 


comments  on  this  notice  must  sulnnit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-001.  "  The  postcard  will  be  date/ 
time  stamp>ed  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration. 
Operations  Branch,  ANM-530,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describ^  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Baker, 
Montana,  to  accommodate  a  revised 
GPS  SIAP  to  Baker  Municipal  Airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17,  1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  suijsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
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26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

[.ist  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air) 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  Cn="R.  1959- 
1963  Comp  .  p.  389:  14  CFR  11.69. 

§71.1    [Amemfad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Ortler  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995,  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
(extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  MT  ES  Baker.  MT  [Revisedl 

Baker  Municipal  Airport,  MT 

(L,<jt   46^20  52  N,  long   t04''15'34  "W) 

That  airspace  extending  upward  from  700 
feel  atxivf  the  surface  within  a-  8.9-niilo 
radius  nf  the  Baker  Municipal  Airport 
extending  upward  from  1.200  feft  atjove  the 
surface  Ixiunded  by  a  line  beginning  at  lat. 
46''29'00  N,  long  104°45  00  W;  to  lat 
46''3030'  N.  long.  104°:n00  VV:  to  lat. 
46M700  N,  long   10:t°59  40  VV.  to  lat. 
46°;)7'55 "N,  long.  1UJ"5.)  45' W;  to  lal. 
46''25  45 'N.  long  U)3-37'30'  VV;  to  lat. 
•J6°17:iO  >y.  long  103°4815"W;  to  lat. 
45"'40'00  N.  long    lOa'tM)  50'  VV,  to  lat. 
45''35  30N.  long.  10:roi  45'VV:  to  lat. 
45''55  20  N.  long.  10:)°5:J'15"W;  (o  lat. 
46°0000"N,  long   104^1  J'OO'W;  to  lat. 
46''04  20  "N.  long  104°l(r45 'VV,  to  the  point 
of  beginning,  excluding  that  portion  within 
the  Bowman  Municipal  Airport,  ND,  1.200- 
foot  Class  E  airspace  area. 


Issued  in  Seattle.  Washington,  on  March 
29.  1996. 
Richard  E.  Pruig. 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 

IFR  Doc.  96-9742  Filed  4-19-96;  8:45  ami 
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14  CFR  Part  73 

[Airspace  Doclwt  Na  06-ANM-3] 

Proposed  Establishment  of  Temporary 
Restricted  Area  R-3203D;  Orchard.  ID 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  temporary  Restricted  Area  R- 
3203D  at  Orchard  Training  Area  near 
Boise.  ID.  for  the  period  June  1-17, 
1996.  The  Idaho  Army  National  Guard 
has  requested  that  this  temporary  area 
be  established  to  support  its  increased 
annual  training  requirements.  This 
temporary  area  would  be  established 
adjacent  to  an  existing  Restricted  Area 
R-3203A. 

DATES:  Comments  must  be  received  on 
or  before  May  20,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
96-ANM-3,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
S.W.,  Renton,  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division 
(A TA^OO).  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3075. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land-use  aspects  to: 
The  State  of  Idaho,  Military  Division, 
Headquarters  Idaho  Army  National 
Guard,  Boise  Air  Terminal,  4040  W. 
Guard  Street,  Boise,  ID  83705-8048.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management, 
Attention;  Airspace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-3075. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking,  (202)  267-9677. 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  part  73)  to  establish 
a  temporary  Restricted  Area  R-3203D  at 
Orchard  Training  Area,  ID,  adjacent  to 
the  existing  Restricted  Area  R-3203A,  to 
assist  the  Idaho  Army  National  Guard  in 
satisfying  its  annual  training 
requirements.  The  proposed  restricted 
area  would  be  in  eiTect  for  the  period 
June  1-17,  1996.  Expansion  in  the 
number  of  gun  batteries  assigned  to 
Field  Artillery  units,  along  with 


requirements  that  each  assigned  battery 
accomplish  several  moves  per  day  to 
different  surface  firing  points,  has 
created  the  need  to  temporarily  expand 
the  available  restricted  airspace  to 
provide  for  more  effective  training.  All 
artillery  firing  would  be  directed  into 
existing  impact  areas  located 
approximately  in  the  center  of 
Restricted  Area  R-3203A.  The 
temporary  restricted  area  is  needed  to 
provide  protected  airspwce  to  contain 
the  projectiles  during  flight  between  the 
surface  firing  point  and  entry  into  the 
existing  Restricted  Area  R-3203A.  The 
proposed  temporary  area  would  be  used 
for  Idaho  National  Guard  Field  Artillery 
firing  and  would  be  released  to  the  FAA 
for  public  use  during  periods  it  is  not 
required  for  military  training. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Section  73.32  of  part  73  of 
the  Federal  Aviation  Regulations  was 
repubUshed  in  FAA  Order  7400.8C 
dated  June  29. 1995. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  -  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  proposal  will  be  subjected  to  an 
environmental  analysis  by  the 
proponent  and  the  FAA  prior  to  any 
FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73     . 

Airspace.  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  7»-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40103. 40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389: 14  CFR  11.69. 

§73.32    [Amended] 

2.  Section  73.32  is  amended  as 
follows: 

R-3203D  Ordiard  Training  Area.  ID  (New) 

Boundaries.  Beginning  at  lat  43''14'00"N. 
long.  116°316'30*'W.; 

To  lat.  43''17'51"N..  long.  116M6'25'W.; 

To  lat  43''19'02'?J..  long.  116''14'45"W.; 

To  lat.  43»19'02"N.,  long.  116'06'36"W. 

To  lat  43''15'58"N..  long.  116»01'12"W. 

To  lat  43-15'00"N..  long.  116*01'00"W.; 

To  lat.  43''17'00"N..  long.  116°05'00"W.; 

To  lat  43''17'00"N..  long.  116''12'00"W.; 

To  the  point  of  beginning. 
Designated  altitudes.  Sur&ce  to  and 

including  22.000  feet  MSL. 
Times  of  use.  As  scheduled  by  NOT  AM  24 
hours  in  advance  for  the  period  )une  1- 
17. 1996.  only. 
Controlling  agency.  FAA,  Boise  ATCT. 
Using  agency.  Idaho  Army  National  Guard. 

Issued  in  Washington.  DC.  on  April  11. 
1996. 

Harold  W.  Becker, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  96-9741  Filed  4-1&-96;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
[Regulations  No.  IQ 
RiN096O-AE05 

Definition  of  United  States  (U.S.) 
Resident;  Religious  Record  of  Birth  or 
Baptism  as  Evidence  of  Citizenship; 
Plan  to  Help  Blind  and  Disabled 
individuals  Achieve  Self-Support 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Proposed  rules. 

SUMMARY:  These  proposed  regulations 
clarify  SSA's  policies  on  the  definition 
of  a  U.S.  resident  and  the  acceptable 
types  of  evidence  for  proving  status  as 
a  U.S.  citizen  or  national.  They  clarify 
that,  for  purposes  of  the  Supplemental 
Security  Income  (SSI)  program, 
"resident  of  the  U.S."  means  the 
individual  has  established  an  actual 
dwelling  place  in  the  U.S.  and  plans  to 
continue  living  in  the  U.S.  These 
proposed  regulations  also  clarify  that, 
for  purposes  of  the  SSI  program,  a 
religious  record  of  a  birth  or  baptism  iu 
the  U.S.  must  have  been  recorded  in  the 
U.S.  within  3  months  of  the  birth,  in 
addition  to  showing  that  the  individual 
was  bom  in  the  U.S..  in  order  to  be 
acceptable  evidence  that  the  individual 


is  a  U.S.  citizen-or  a  national  of  the  U.S. 
In  addition,  these  proposed  regulations 
make  a  minor  teclmical  correction  to 
clarify  wording  regarding  income  that  is 
used  or  set  aside  to  be  used  under  a  plan 
to  become  self-supporting. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  June  21, 1996. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore.  MD  21235.  sent  by 
telefax  to  (410)  966-2830.  sent  by  E- 
Mail  to  "reg\ilations@ssa.gov."  or 
delivered  to  the  Division  of  Regulations 
and  Rulings,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore,  MD  21235,  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  OONTACT:  Lois 
Berg,  Legal  Assistant,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (410) 
965-1713. 

SUPPLEMENTARY  INFORMATION: 

Background 

To  be  eligible  for  SSI  benefits,  an 
individual  must  be  a  resident  of  the  U.S. 
(one  of  the  50  States,  the  District  of 
Columbia,  or  the  Northern  Mariana 
Islands).  Generally,  a  person  becomes  a 
resident  when  he  or  she  arrives  in  the 
U.S.,  establishes  an  actual  dwelling 
place  in  the  U.S.,  and  plans  to  continue 
Uving  in  the  U.S. 

Our  regulation  at  §  416.1603(b) 
currently  defines  "resident  of  the  U.S." 
as  "a  person  who  is  living  within  the 
geographical  limits  of  the  United 
States."  This  definition  is  vague  because 
it  implies  that  mere  presence,  such  as 
that  of  a  visitor,  is  sufficient  to  establish 
residency.  In  addition,  it  does  not  fully 
support  the  evidence  of  residency 
documents  required  to  establish  U.S. 
residency  listed  in  §  416.1603(a). 

Our  proposed  regulation  specifies  that 
an  individual  must  establish  an  actual 
dwelling  place  in  the  U.S.  and  intend  to 
continue  living  in  the  U.S.  to  be 
considered  a  U.S.  resident.  Clarification 
of  this  regulation  is  necessary  to  address 
problems  that  have  arisen  where 
individuals  have  established  US 
residency  under  current  regulations,  but 
do  not  intend  to  hve  in  the  U.S.   - 

In  evaluating  evidence  of  residency 
for  SSI  purposes,  the  term  "actual 
dwelling  place"  will  encompass 
different  types  of  livmg  situations 
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including  the  situation  of  a  homeless 
individual. 

Another  requirement  for  eligibility  for 
SSI  benefits  is  that  an  individual  must 
be  either  a  citizen  or  national  of  the  U.S. 
or  an  alien  lawfully  admitted  for 
permanent  residem.e  or  otherwise 
permanently  residing  in  the  U.S.  under 
color  of  law.  Section  416.1R10  of  the 
regulations  lists  the  various  types  of 
evidence  that  an  individual  can  submit 
as  proof  that  he  or  she  is  a  citizen  or 
national.  Among  the  acceptable  types  of 
evidence  for  a  U.S.  citizen  or  national  is 
a  religious  record  of  birth  or  baptism 
which  shows  the  individual  was  bom  in 
the  U.S.  However.  §416.1610(a)(2l 
currently  does  not  specify  that  the  place 
of  recordation  must  be  in  the  U.S.,  nor 
does  it  set  any  time  limits  on  when  the 
record  must  have  been  established. 

Prior  SSA  studies  have  shown  that 
religious  records  of  birth  or  baptism 
recorded  in  the  U.S.  within  3  months  of 
birth  are  generally  reliable.  Records 
made  after  3  months  of  birth  are  more 
prone  to  fraud.  While  not  a  foolproof 
fraud  deterrent,  this  proposed  regulation 
will  help  to  limit  fraud  by  lessening  the 
chance  of  an  individual  later  coming 
into  the  U.S.  and  using  a  fraudulent 
record  to  obtain  SSI  benefits. 

Explanation  of  Revisions 

We  propose  to  revise  §  416.1603(b)  to 
define  precisely  what  we  mean  by 
"living  within  the  geographical  limits  of 
the  United  States"  and  to  refiect  the 
evidence  required  by  §416. 1603(a).  We 
also  propose  to  revise  §  416.1610(a)(2)  to 
specify  that,  in  addition  to  showing  that 
the  individual  was  born  in  the  U.S.,  a 
religious  record  of  birth  or  baptism  must 
have  been  recorded  in  the  U.S.  within 
)  months  of  birth. 

In  addition,  we  propose  making  a 
minor  technical  correction  to  the 
wording  of  the  second  sentence  in 
§  416.1 180  concerning  income  that  is 
used  or  set  aside  to  be  used  under  a  plan 
to  become  self-supporting  to  correct  a 
typographit;al  error. 

Electronic  Versions 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Rej^ister.  To 
download  the  file,  modem  dial  (202) 
512-1187.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Regulatory  Flexibility  Art 

We  certify  that  those  proposed 
regulntion.s  will  not  have  a  signifiiant 


economic  impact  on  a  substantial 
number  of  small  entities  because  they 
only  affect  individuals  who  claim 
benefits  under  title  XVI  of  the  Social 
Security  Act.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed 
regulations  do  not  meet  the  criteria  for 
a  significant  regulatory  action  under 
Executive  Order  12866.  Thus,  they  were 
not  subject  to  OMB  review. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  reporting/recordkeeping 
requirements  necessitating  clearance  by 
OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006.  Supplemental  Security 
Incomo) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  Practice  and 
Procedure,  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  April  4,  1996. 
Shirley  S.  Chafer, 

Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  are  proposing  to  amend 
subparts  K  and  P  of  part  416  of  chapter 
III  of  title  20  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND.  AND  DISABLED 

Subpart  K — [Am«nded] 

1.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  7U2(aK5J,  1602.  1611, 
1612.  1613.  1614(0.  1621,  and  1631  of  the 
Stxial  Security  Act  (42  U.S.C.  902(a)(5), 
1381a.  1382.  1382a.  1382b.  1382c(0. 1382). 
and  1383);  sec.  211,  Pub.  L.  93-66.  87  Stat 
154  (42  U.S.C.  1382  note). 

2.  Section  416.1180  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

$416.1180    Qeneral. 

*   *    *  If  you  are  blind  or  disabled,  we 
will  pay  you  SSI  benefits  and  will  not 
count  the  part  of  your  income  that  you 
use  or  set  aside  to  use  under  a  plan  to 
become  self-supporting.*    *   * 


Suk)part  P— {Amended] 

3.  The  authority  citation  for  subpart  P 
of  part  416  continues  to  read  as  follows: 

Antliority:  Sees.  702(a)(5),  1614(a)(1)(B) 
and  (e),  and  1631  of  the  Social  Security  Act 
(42  U.S.C.  902(a)(5),  1382c(a)(1)(B)  and  (e). 
and  1383);  8  U.S.C  1254a;  sec.  502.  Pub.  L. 
94-241.  90  Stat.  268  (48  U.S.C.  1681  note). 

4.  Section  416.1603  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1416.1603    How  to  prove  you  are  a 
rMktent  of  the  Unltad  Stales. 

•  •        •        •        * 

(b)  What  "resident  of  the  United 
States"  means.  We  use  the  term 
"resident  of  the  United  States"  to  mean 
a  person  who  has  established  an  actual 
dwelling  place  within  the  geographical 
limits  of  the  United  States  with  the 
intent  to  continue  to  live  in  the  United 
States. 

•  •        •        •        • 

3.  Section  416.1610  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§416.1610    How  to  prove  you  are  a  citizan 
or  a  national  of  ttw  United  Stales. 

(a)  •  •  * 

(2)  A  certified  copy  of  a  religious 
record  of  your  birth  or  baptism, 
recorded  in  the  United  States  within  3 
months  of  your  birth,  which  shows  you 
were  bom  in  the  United  States; 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  656 
RIN  120S-A152 

Labor  Certification  Proceea  for  the 
Permanent  Employment  of  Aliens; 
Researcliefs  Employed  t>y  Colleges 
and  Universities 

AQENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
E)epartment  of  Labor  proposes  to  amend 
its  regulations  relating  to  labor 
certification  for  permanent  employment 
of  immigrant  aliens  in  the  United  States. 
The  proposed  amendments  would 
change  the  way  prevailing  wage 
determinations  are  made  for  researchers 
employed  by  colleges  and  universities. 
The  proposed  rule  also  would  change 


the  way  prevailing  wages  are 
determined  for  colleges  and 
universities.  The  proposed  rule  also 
would  change  the  way  prevailing  wages 
are  determined  for  colleges  and 
universities  filing  H-lB  labor  condition 
applications  on  behalf  of  researchers, 
since  the  regulations  governing 
prevailing  wage  determinations  for  the 
permanent  program  are  followed  by 
State  Employment  Security  Agencies  in 
determining  prevailing  wages  for  the  H- 
IB  program. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rule  on  or  before  May  22, 
1996. 

ADDRESSES:  Submit  written  comments 
to  the  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N-4456, 
Washington.  DC  20210,  Attention:  John 
M.  Robinson,  Deputy  Assistant 
Secretary. 

FOR  FURTHER  INFORMATION  CONTACT:  o 
Contact  Denis  M.  Gruskin,  Senior 
Specialist,  Division  of  Foreign  labor 
Certifications,  Employment  and 
Training  Administration.  Room  N-4456, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-5263  (this  is  not  a  toll-free 
number). 

SUPPt.EMENTARY  INFORMATION: 

A.  Permanent  Alien  Employment 
Certification  Process 

Before  the  Department  of  State  (DOS) 
and  the  Immigration  and  Naturalization 
Service  (INS)  may  issue  visas  and  admit 
certain  immigrant  aliens  to  work 
permanently  in  the  United  States,  the 
Secretary  of  Labor  (Secretary)  first  must 
certify  to  the  Secretary  of  State  and  to 
the  Attorney  General  that: 

(a)  There  are  not  sufficient  United 
States  workers  who  are  able,  willing, 
qualified,  and  available  at  the  time  of 
the  application  for  a  visa  and  admission 
into  the  United  States  and  at  the  place 
where  the  alien  is  to  perform  the  work; 

and 

(b)  The  employment  of  such  aliens 
will  not  adversely  affect  the  wages  and 
working  conditions  of  similarly 
employed  United  States  workers.  8 
U.S.C.  1182(a)(5)(A). 

If  the  Secretary,  through  the 
Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL  or  Department) 
determines  that  there  are  no  able, 
willing,  qualified,  and  available  U.S. 
workers,  and  that  the  employment  of  the 
alien  will  not  adversely  affect  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers,  DOL  so  certifies 


to  INS  and  to  the  DOS.  by  issuing  a 
permanent  alien  labor  certification. 
If  DOL  cannot  make  either  of  the 
above  findings,  the  application  for 
permanent  alien  employment 
certification  is  denied.  DOL  may  be 
unable  to  make  either  of  the  two 
required  findings  for  one  or  more 
reasons,  including,  but  not  limited  to: 

(a)  The  employer  has  not  adequately 
recruited  U.S.  workers  for  the  job 
offered  to  the  alien,  or  has  not  followed 
the  proper  procedural  steps  in  20  CFR 
part  656.  These  recruitment 
requirements  and  procedural  steps  are 
designed  to  test  the  labor  market  for 
available  U.S.  workers.  They  include 
providing  notice  of  the  job  opportunity 
to  the  ba^ining  representative  (if  any) 
or  posting  of  the  job  opportimity  on  the 
employer's  premises,  placing  an 
advertisement  in  an  appropriate 
publication,  and  placing  a  job  order  for 
30  days  with  the  appropriate  local 
Employment  Service  office. 

(b)  The  employer  has  not  met  its 
burden  of  proof  under  section  291  of  the 
Immigration  and  Nationality  Act  (DMA) 
[8  U.S.C.  1361),  that  is,  the  employer 
has  not  submitted  sufficient  evidence  of 
attempts  to  obtain  qualified,  willing, 
able,  and  available  U.S.  woricers  and/or 
the  employer  has  not  submitted 
sufficient  evidence  that  the  wages  and 
working  conditions  which  the  employer 
is  offering  will  not  adversely  affect  the 
wages  and  working  conditions  of 
similarly  employed  U.S.  workers.  With 
respect  to  the  biirden  of  proof,  section 
291  of  the  INA  states,  in  pertinent  part, 
that: 

Whenever  any  person  makes  application 
for  a  visa  or  any  other  doounent  required  for 
entry,  or  makes  application  for  admission,  or 
otherwise  attempts  to  enter  the  United  States, 
the  burden  of  proof  shall  be  upon  such 
person  to  establish  that  he  is  eligible  for  such 
visa  or  such  document,  or  is  not  subject  to 
exclusion  under  any  provision  of  (the  INA) 
•   «   • 

B.  Department  of  Labor  Regulations 

The  Department  has  promulgated 
regulations,  at  20  CFR  part  656, 
governing  the  labor  certification  process 
described  above  for  the  permanent 
employment  of  immigrant  aliens  in  the 
United  States.  Part  656  was  promulgated 
pursuant  to  section  212(a)(14)  of  the 
INA  (now  at  section  212(a)(5)(A)).  8 
U.S.C.  1182(a)(5)(A). 

These  regulations  set  forth  Ihe 
factfinding  process  designed  to  develop 
information  sufficient  to  support  the 
granting  or  denial  of  a  permanent  labor 
certification.  They  describe  the  potential 
of  the  nationwide  system  of  public 
employment  service  offices  to  assist 
employers  in  finding  available  U.S. 


worker  and  how  the  fiactfinding  process 
is  v^titized  by  DOL  as  the  primary  basis 
"of  developing  information  for  the 
certification  determinations.  See  also  20 
CFR  parts  651-658;  and  the  Wagner- 
Peyser  Act  (29  U.S.C.  Chapter  4B). 

Part  655  sets  forth  the  responsibility 
of  employers  who  desire  to  employ 
immigrant  aliens  permanently  in  the 
United  States.  Such  employers  are 
required  to  demonstrate  that  they  have 
attempted  to  recruit  U.S.  workers 
through  advertising,  through  the 
Federal-State  Employmbnt  Service 
System,  and  by  other  specified  means. 
The  purpose  is  to  assure  an  adequate 
test  of  the  availabiUtyofqualified, 
willing  and  able  U.S\t$ffctas  to 
perform  the  work,  an  Ao  inAure  that 
aliens  are  not  employed  under 
conditions  adversely  affecting  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers. 

C  Prevailing  Wages  and  Researchers 

Covered  employers  wishing  to  employ 
immigrant  workers  must  recruit  for  U.S. 
workers  at  prevailing  wages.  State 
employment  security  agencies  (SESA's 
or  State  agencies)  sxuvey  prevailing 
wage  rates  on  behalf  of  DOL.  The 
permanent  labor  certification 
regulations  at  §656.40  specify  how  State 
agencies  are  to  calculate  prevailing 
wages.  The  prevaiUng  wage 
methodology  set  forth  is  used  not  only 
in  determining  prevailing  wages  for  job 
opportunities  involved  in  applications 
for  permanent  employment  certification, 
but  is  also  followed  in  determining 
prevailing  wages  for  the  H-2B 
temporary  nonagricultural  certification 
program,  the  H-lB  labor  condition 
application  (LCA)  program,  and  the  F- 
1  student  off-campus  employment 
program.  See  20  CFR  part  655,  subparts 
A.  H,  and  J.  respectively.  In  each  of 
these  programs,  the  applicable 
legislative  and/or  regulatory  history 
require  that  prevailing  wages  be 
determined  in  accordance  with  the 
requirements  of  the  permanent  labor 
certification  regulations  at  20  CF"R 
656.40. 

The  INA  requires  that  the  wagfes  paid 
to  an  H-lB  professional  worker  be  the 
higher  of  the  actual  wage  paid  to 
workers  ir.  the  occupation  or  the 
prevailing  wage  for  the  occupational 
classificaiion  in  the  area  of  emplov-ment. 
The  H-lB  regulations  incorporate  the 
language  of  20  CFR  656.40  (as  required 
by  H.R.  Conference  Report,  No.  101- 
955.  October  26,  1990,  page  122)  and 
provide  employers  filing  H-lB 
applications  the  option  of  obtaining  a 
prevailing  wage  determination  from  the 
SESA,  using  an  independent 
authoritative  source,  or  other  legitimate 


r 


17612 


Federal  Register  /  Vol.  61.  No.  78  /  Monday.  April  22.  1996  /  Proposed  Rules 


source,  as  defined  al  § 655.73  ltaX5)(iii) 
(B)  and  (C)  of  the  H-lB  regulations. 

Section  656.40  of  the  permanent  labor 
certification  regulations  requires  that  in 
the  absence  of  a  wage  determination 
issued  under  the  Davis-Bacon  Act.  the 
Service  Contract  Act,  or  a  collective 
bargaining  agreement,  the  prevailing 
wage  shall  be  the  weighted  average  rate 
of  wages  paid  to  workers  similarly 
employed  in  the  area  of  intended 
employment,  i.e.,  "the  rate  of  wages  to 
be  determined,  to  the  extent  feasible,  by 
adding  the  wage  paid  to  workers 
similarly  employed  in  the  area  of 
intended  employment  and  dividing  the 
total  by  the  number  of  such  workers." 
Section  656.40(b)  further  provides  that 
"similarly  employed"  is  defined  as 
having  substantially  comparable  jobs  in 
the  occupational  category  in  the  area  of 
intended  employment. 

d^  Effects  of  Hathaway  Children's 
Services  on  Prevailing  Wages 

Under  the  en  banc  decision  of  the 
Board  of  Alien  Labor  Certification 
Appeals  (hereinafter  referred  to  as 
BALCA  or  Board)  in  Hathaway 
Children's  Servicp  (91-1NA-388. 
February  4,  1994),  prevailing  wages  are 
calculated  by  using  wage  data  obtained 
by  surveying  employers  across 
industries  in  the  occupation  in  the  area 
of  intended  employment.  In  Hathaway. 
BALCA  overruled  its  decision  in 
Tuskegee  University.  H7-INA  561.  Feb. 
23.  1988.  en  banc,  which  interpreted 
§  656  40  to  permit  an  examination  of  the 
nature  of  the  employer's  business  in 
ascertaining  the  appropriate  prevailing 
wage.  H7-INA-561  at  4.  hi  Tus/cegeethe 
Board  said,  in  relevant  part: 

Thus  to  be  "similarly  employed"  for 
purpose  of  a  prevailing  wage  doterniination, 
it  is  not  enough  that  the  jobs  being  compared 
are  in  the  same  occupational  category  they 
must  also  be  "substantially  comparable." 
Accordmgly,  it  is  wrong  to  focus  only  on  the 
job  title  or  duties;  the  totality  of  the  job 
opportunity  must  t)e  examined  *     *     *. 

It  is  clear  that  it  is  not  only  the  job  titles, 
but  the  nature  of  the  business  or  institution 
where  the  jobs  an;  located — for  example, 
public  or  private,  secular  or  religious,  profit 
or  non-profit,  multinational  corporation  or 
indiviilual  propr'irtorshif) — which  must  be 
evaluated  in  detennming  whether  the  jobs 
are  "substantially  lomparable  " 

In  Hathaway,  the  Board  de<;lined  to 
make  an  exception  for  maintenani;e 
repairers  employed  by  non-profit 
institutions,  analogous  to  the  exception 
it  had  made  in  Tusi(egee.  The  employer 
in  Hathaway,  a  non-profit  United  Way 
affiliate,  urged  that  the  Board's  decision 
in  Tuskegee  should  be  dispositive    The 
employer  argued  that  the  rationale  in 
Tuskegee  necessarily  extends  to  non- 
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profit  employers,  thereby  differentiating 
them  from  for-profit  employers. 

The  Board  stated  in  Hathaway,  that  its 
holding  in  Tuskegee  was  ill-advised  and 
should  be  explicitly  overruled.  The 
Board  went  on  to  say  that: 

The  underlying  purpose  of  establishing  a 
prevailing  wage  rate  is  to  establish  a 
minimum  level  of  wages  for  workers 
employed  in  jobs  requiring  similar  skills  and 
knowledge  levels  in  a  particular  locality.  It 
follows  that  the  term  "similarly  employed" 
does  not  refer  to  the  nature  of  the  employer's 
business  as  such;  on  the  contrary,  it  must  be 
determined  on  the  basis  of  the  similarity  of 
the  skills  and  knowledge  required  of  the  job 
offered.  Of  course  the  nature  of  the 
employer's  business  may  be  reflected  in  that 
determination,  to  the  extent  it  bears  on  the 
knowledge  and  skills  required  to  perform  the 
duties  of  the  job  *     *     *.  But  neither  the 
record  in  Tuskegee  nor  the  record  before  us 
today  lin  Hathaway.],  suggests  that  the  skills 
and  knowledge  required  to  perform  the 
duties  of  the  job  opportunity  being  offered 
are  any  different  depending  upon  the 
employer's  financial  ability  to  pay  the  going 
rate.  Specifically,  there  is  no  evidence  to 
suggest  that  the  duties  of  the  job  offered, 
either  as  an  associate  professor  of  physics  in 
Tuskegee  or  as  a  maintenance  repairman  in 
the  present  case  [Hathaway.],  differed  as 
between  charitable  non-profit  institutions 
and  businesses  operated  for  a  profit.  We  find 
no  basis,  under  the  Act  or  its  implementing 
regulations,  for  allowing  this  Employer  to 
hire  an  alien  so  that  if  can  pay  sub-standard 
wages  to  its  maintenance  repairer  or  other 
workers,  on  the  ground  that  it  cannot  pay  the 
prevailing  wage,  while  we  tell  the  Mom-and- 
Pop  shop  next  door  or  around  the  comer  that 
"There  is  no  provision  in  the  law  or 
regulations  which  allows  for  waiver  of  the 
prevailing  wage  requirements  on  the  ttasis  of 
an  Employer's  financial  hardship"  (citing 
NoH)erto  La  Rosa  (89-INA  -287).  March  27, 
19911  •     *     *. 

In  accordance  with  the  holding  in 
Hathaway,  SESA's  were  instructed  to 
survey  all  employers,  without  regard  to 
the.  nature  of  the  employer,  in  the  area 
of  intended  employment  in  determining 
prevailing  wages  for  an  occupation. 

It  has  since  been  asserted  that 
implementation  of  this  policy  resulted 
in  considerably  higher  prevailing  wage 
determinations  for  research  positions  in 
colleges  and  universities.  The  higher 
education  community  maintains  that 
this  policy  will  jeopardize  its  ability  to 
recruit  foreign  researchers  with  talents 
and  skills  not  readily  available  in  the 
U.S.  Further,  the  Department  has 
received  commentsjand  inquiries  from 
Congress  and  other  Federal  agencies  and 
organizations,  such  as  the  Council  of 
Economic  Advisers  (CEA),  National 
Science  Foundation  (NSF).  the 
Department  of  Defense.  Defense 
Research  Engineering  (DRE).  Office  of 
Science  and  Technology  Policy  (OSTP). 
National  Institutes  of  Health  (NIH). 


National  Aeronautics  and  Space 
Administration  (NASA).  United  States 
Department  of  Agriculture  (USDA). 
United  States  Geological  Survey 
(USGS).  Department  of  Energy  (DOE), 
and  Department  of  Transportation 
(DOT),  expressing  concern  about  the 
Department's  change  of  policy  in 
determining  prevailing  wages  for 
researchers  employed  by  universities. 

E.  Basis  for  Proposed  Rule 

The  Department  believes  there  are 
substantial  policy  reasons  to  propose  an 
exception  whereby  prevailing  wage 
determinations  for  researchers 
employed  by  colleges  and  imiversities 
should  be  based  solely  on  the  wages 
paid  by  such  institutions.  These  policy 
reasons  are  discussed  below. 

1.  Existing  Precedent 

Congress  established  precedent  in  the 
INA  for  treating  colleges  and 
universities  differently  in  their 
employment  of  talented,  highly 
qualified  scholars  who  are  members  of 
the  teaching  profession.  Special 
procedures  in  DOL  regulations  were 
established  for  college  and  university 
teachers  because  of  the  provisions  at  8 
U.S.C.  1182(a)(5)(A)(i)  (I)  and  (II)  which 
require,  in  relevant  part,  that  IX)L  must 
determine  in  cases  involving  aliens  that 
are  members  of  the  teaching  profession 
that  the  U.S.  applicant  is  at  least  as 
qualified  (equally  qualified)  as  the  alien 
before  a  labor  certification  can  be 
denied  because  a  U.S.  worker  is 
available  for  the  job  opportunity.  For  all 
other  occupations,  the  DOL  Certifying 
Officer  need  only  find  that  the  U.S. 
applicant  is  qualified  or  meets  the 
employer's  minimum  job  requirements. 
The  "special  handling"  procedures  for 
college  and  university  teachers  provide 
for  a  more  limited  test  of  the  labor 
market  than  the  basic  process  at  20  CFR 
656.21  to  successfully  apply  for  a  labor 
certification. 

The  "equally  qualified"  language  was 
added  to  section  212(a)(14)  of  the  INA 
(now  at  section  212(a)(5)(A),  8  U.S.C. 
1182(a)(5)(A)j  on  October  20, 1976.  by 
the  Immigration  and  Nationality  Act 
Amendments  of  1976,  Pub.  L.  94-571, 
Section  5,  90  Stat.  2705.  The  Judiciary 
Committee  of  the  House  of 
Representatives  stated,  on  passage  of  the 
bill,  that: 

The  Committee  believes  that  the 
Department  of  Latwr  has  impeded  the  efforts 
of  colleges  and  universities  to  acquire 
outstanding  educators  or  feculty  members 
who  posses  specialized  knowledge  or  a 
unique  combination  of  administrative  and 
teaching  skills.  As  a  result,  this  legislation 
includes  an  amendment  to  section  212(a)(14) 
which  requires  the  Secretary  of  Labor  to 


determine  that  "equally  qualified"  American 
workers  are  available  in  order  to  deny  a  labor 
certification  for  members  of  the  teaching 
profession  *   •   *. 

(H.  Rep.  No.  1553, 945b  Cong.,  2d  Sess.  11 
(Sept  15, 1976)) 

Prevailing  wage  determinations  for 
college  and  university  teachers  are 
necessarily  based  solely  on  the  wages      ,-- 
paid  by  colleges  and  universities,  since 
such  teachers  are  employed  only  by 
institutions  of  higher  education. 
Research  positions  are  closely  related  to 
teaching  (faculty)  positions  and  often 
involve  teaching  duties,  albeit  not  in  a 
classroom  setting.  As  stated  in  a  letter 
dated  July  25, 1995.  which  the 
Department  received  from  the 
Association  of  American  Universities 
(AAU): 

Teaching  is  a  primary  mission  of 
universities  and  occurs  in  all  university 
settings.  Teaching  and  research  are 
inextricably  intermingled  in  universities  with 
research  extending  into  undergraduate 
education,  and  teaching  extending  into 
postdoctoral  education.  Academic  research 
scientists  are  expected  to  operate  as  teachers 
as  well  as  researchers.  University  teaching 
includes  a  wide  range  of  activities  lieyond 
the  traditional  classroom  lectu^g.  such  as 
seminars,  advising  and  other  foriift  of 
mentoring.  Some  of  the  most  effective 
teaching  alxiut  research  is  carried  out  by 
doing  research,  and  university  research 
personnel  often  operate  as  student  and 
teacher  at  the  same  time  in  the  same  setting: 
a  postdoctoral  fellow  is  instructed  by  the 
faculty  researchers  with  whom  he  or  she  is 
working  at  the  same  time  he  or  she  serves  as 
a  teacher  for  graduate  and  undergraduate 
students  working  in  the  same  lab. 

2.  Impact  of  Hathaway  and 
Reinstatement  of  Previous  Practice 

The  proposed  rule  would  merely 
reinstate  the  practice  that  existed  before 
the  decision  ift^tfat/iaway  of  basing 
prevailing  vlage  ofeterminations  for 
researchers  ^ployed  by  colleges  and 
universities  solely  on  the  basis  of  the 
wages  paid  by  such  institutions. 
Hathaway  has  had  the  greatest  impact 
on  colleges  and  universities  wishing  to 
file  H-lB  LCA's  or  permanent  labor 
certification  applications  on  behalf  of 
researchers.  Prior  to  Hathaway,  SESA's 
in  conducting  prevailing  wage  surveys 
for  researchers  employed  by  colleges 
and  universities  consistently  limited 
prevailing  wage  surveys  to  colleges  and 
universities.  ETA  is  not  aware  of  any 
other  situation  in  which  a  similar 
practice  was  consistently  followed  in 
determining  prevailing  wages  for  an 
occupation  found  in  a  variety  of 
industries. 

The  application  of  the  policy  resulting 
from  the  Hathaway  decision  to  the 
determination  of  prevailing  wages  for 
researchers  has  resulted  in  markedly 


higher  prevailing  wage  detQcminations 
than  those  made  previously.  It  has  been 
alleged,  for  example,  that  prevailing 
wage  determinations  post-Hat/iatt^ay 
have  been  34  to  93  percent  in  excess  of 
the  actual  wages  paid  to  certain 
positions.  Additionally,  Representative 
Lamar  Smith  stated  in  a  letter  to  the 
Secretary  of  Labor  that: 

Major  research  universities  would  dearly 
suffer  if  required  to  pay  industry-scale  wages 
to  researchers.  They  pay  research  associates 
about  $25,000  a  year,  as  opposed  to  salaries 
of  approximately  $65,000  in  industry.  Since 
the  amount  universities  pay  under  fiederal 
research  grants  is  strictly  limited  by  the 
federal  government,  they  would  be 
effectively  barred  from  using  immigrants  in 
these  positions.  Even  in  instances  where  the 
schools  found  it  feasible  to  pay  the  higher 
salaries  out  of  their  own  funds,  this  would 
create  discord  with  American  employees  and 
divert  badly  needed  resources.  The  end  result 
could  be  dramatically  impeded  scientific  and 
technological  progress  in  the  United  States. 

Colleges  and  universities  have  also 
maintained  that  it  would  be  untenable 
for  them  to  pay  international  staff  more 
than  their  counterparts  who  are  United 
States  citizens  and  lawful  permanent 
residents,  and  they  would  be  forced  to 
either  increase  the  wages  of  similarly 
employed  U.S.  citizens  or  stop  hiring 
international  faculty  and  researchers  on 
H-lB  visas. 

3.  Nonproprietary  Nature  of  Academic 
Research 

It  has  also  been  advanced  that  a 
significant  reason  for  basing  prevailing 
wage  determinations  for  researchers 
employed  by  colleges  and  universities 
solely  on  the  wages  paid  by  such 
institutions  relates  to  the  nonproprietary 
nature  of  the  research  performed  in  an 
academic  setting  as  opposed  to  that 
performed  in  a  private,  for-profit  setting. 
The  research  product  delivered  by 
researchers  in  private,  for-profit 
organizations  is  proprietary  in  nature 
and  can  be  appropriated  by  the 
employing  institution  for  commercial 
purposes.  As  pointed  out  by  the  AAU  in 
itsjuly25. 1995.  letter: 

Academic  research  scientists  are  expected 
to  disseminate  the  results  of  their  research 
promptly  and  widely  through  publication  in 
peer-reviewed  scientific  journals;  indeed,  in 
the  highly  competitive  marketplace  of 
fundamental  research,  professional 
recognition  is  accorded  to  the  first  to  publish 
a  new  discovery. 

Industrial  scientists  are  expected  to  apply 
the  results  of  their  research  to  product 
development  within  their  company 
(emphasis  in  original);  often,  meeting  this 
objective  in  a  competitive  marketplace  will 
require  the  industrial  scientist  to  withhold 
publishing  research  results  of  proprietary 
information  either  indefinitely  or  at  least 


until  that  information  has  been  inctHporsted 
into  the  company's  development  process. 

This  di^rence  in  application  of  the  remits 
of  resMUch  is  so  fundamental  that  it 
constitutes  one  of  the  greatest  liorriets  to 
cooperation  between  academic  and  industrial 
research  programs.  Most  universities  have 
rules  prohibiting  the  withholding  of  research 
results,  and  many  companies  are  reluctant  to 
f>ennit  industry-sponsored  research  results  to 
be  freed  from  proprietary  restraints  on 
dissemination  *   •   *. 

The  AAU  went  on  to  summarize  the 
difference  between  academic  research 
scientists  and  industrial  scientists,  in 
relevant  part,  as  follows: 

Academic  research  scieintists  must  be  able 
to  expand  the  frontiers  of  knowledge  through 
an  independently  initiated  and  sustained 
fundamental  research  program  and  be  able  to 
translate  the  underlying  tiody  of  knowledge, 
theories,  principles  and  research  procedures 
to  succeeding  generations  of  researchers.  In 
contrast,  industrial  scientists  must  be  able  to 
translate  basic  discoveries  into  a  program  of 
applied  research  and  development  that  has  a 
reasonably  high  probability  of  producing- 
marketable  products  and  processes  as  end 
results. 

The  Department  specifically  requests 
comments  on  whether  there  are 
attributes  of  academic  research  that 
distinguish  it  from  research  conducted 
by  private,  for-profit  employers. 

4.  Concern  of  Other  Federal  Agencies 

As  indicated  above,  other  Federal 
agencies  and  organizations,  with  an 
interest  in  the  research  talent, 
knowledge,  abilities  and  skills  available 
to  the  U.S.  academic  community,  have 
expressed  concerns  that  the  Hathaway 
decision  could  interfere  with  the  ability 
of  institutions  of  higher  education  to 
obtain  the  services  of  talented  foreign 
scholars  and  researchers.  These  agencies 
which  included,  as  stated  above,  the 
CEA.  NSF,  DRE.  OSTP.  NIH.  NASA, 
USDA.  USGS.  DOE,  and  DOT,  expressed 
the  view  that  prevailing  wage 
determinations  for  researchers 
employed  by  institutions  of  higher 
education  should  not  include  wage  data 
from  private  sector  employers. 

Similariy,  the  Department  is  aware 
that  Congress  is  examining  legislative 
options  to  address  the  concerns  of  the 
research  community  on  this  matter. 
These  options  would  extend  the  concept 
discussed  in  this  proposed  rule  to 
prevailing  wage  rates  in  other 
employment,  such  as  researchers 
employed  by  (aj  institutions  of  higher 
education  (as  proposed  above),  and  (b) 
federal  research  agencies  and  their 
affiliated  nonprofit  research  institutions 
which  are  engaged  in  twsic  research  and 
which  employ  postdoctoral  fellows  and 
visiting  scientists  in  a  manner  similar  to 
colleges  and  universities.  While  this 
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proposed  rule  would  cover  the  college 
and  university  researchers,  at  this  time 
the  Department  has  insufficient 
information  on  whether  extending  the 
rule  change  to  researchers  in  other 
employment  is  supportable 
Commenters,  therefore,  are  invited  to 
submit  comments  about  such  a 
regulatory  change  and  the  Department 
will  consider  those  and  any  other 
comments  in  the  development  of  the 
final  rule. 

5  Non- Pecuniary  Factors 

The  academic  community  and  others 
believe  that  intangible,  non-pecuniary 
incentives  to  working  in  an  academic 
environment  should  be  considered  in 
determining  prevailing  wages  for 
researchers  employed  by  institutions  of 
higher  education.  Such  intangible 
benefits,  according  to  the  CEA,  "may 
include  autonomy  in  choice  of  research, 
contact  with  students,  immersion  in  an 
educational  environment,  and  other 
types  of  participation  in  a  university 
environment."  The  Department  is 
interested  in  comments  that  specify  the 
nature  of  these  intangible  benefits  and 
how  they  are  unique  to  higher 
education 

Executive  Order  12866 

The  Department  has  determined  that 
this  proposed  rule  is  not  an 
"economically  significant  regulatory 
action"  within  the  meaning  of  Executive 
Order  12866,  in  that  it  will  not  have  an 
economic  effect  on  the  economy  of  $100 
milhon  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities. 

While  it  is  not  economically 
significant,  the  Office  of  Management 
and  Budget  reviewed  the  proposed  rule 
because  of  the  novel  legal  and  poUcy 
issues  raised  by  the  rulemaking. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatorv 
Flexibility  .Act  at  5  i:  S.C.  60.5(b),  that ' 
the  rule  does  not  have  a  substantial 
impart  on  a  substantial  number  of  small 
entities 

Paperwork  Reduction  Act 

The  proposed  rule  would  create  no 
collection  of  information  requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  at  Number 


17  203.  "Certification  for  Immigrant 
Workers." 

List  of  Subjects  in  20  CFR  Part  656 

AdmLnstrative  practice  and 
procedure.  Agriculture,  Aliens, 
Crewmembers,  Employment, 
Enforcement,  Fashion  models.  Forest 
and  forest  products.  Gaum,  Health 
professions.  Immigration,  Labor, 
Longshore  work.  Migrant  labor.  Nurse, 
Penalties,  Registered  nurse,  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Wages,  Working 
conditions. 

Proposed  Rule 

Accordingly,  it  is  proposed  to  amend 
part  656  of  Chapter  V  of  title  20,  Code 
of  Federal  Regulations,  as  follows: 

PART  656— {AMENDED] 

1 .  The  Authority  citation  for  Part  656 
continues  to  read  as  follows: 

Authority:  8  L'.S.C.  1182(a)(5)(A);  29  U.S.C. 
49  etseq.:  section  122,  Pub  L.  101-649, 109 
Stat.  4978 

§656.40    [Amended] 

2.  Section  656.40  is  amended  as 
follows: 

a.  In  the  introductory  language  in 
paragraph  (b),  the  phrase  "except  for 
researchers  employed  by  colleges  and 
universities"  is  added  immediately  after 
the  phrase  "For  purposes  of  this 
section,". 

b.  Paragraph  (c)  is  redesignated  as 
paragraph  (d).  and  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§  656.40    Determination  of  prevailing  wage 
for  labor  certification  purposes. 


(c)  For  purposes  of  this  section, 
"similarly  employed"  in  the  case  of 
researchers  employed  by  colleges  and 
universities  in  the  area  of  intended 
employment."  If  no  researchers  are 
employed  by  colleges  and  universities 
other  than  the  employer  applicant, 
researchers  employed  by  colleges  and 
universities  outside  the  area  of  intended 
employment  shall  be  considered 
"similarly  employed." 
*         ft         •         *         * 

Signed  at  Washington,  DC,  this  16th  day  of 
April  1996 
Robert  B.  Reich, 

Secretary  of  Labor 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1 ,  31 ,  35a,  301 ,  502,  503, 
509,  513,  514,  516,  517,  520,  and  521 

[INTL-O62-00;  INTL-0032-93;  iNTL-52-86; 
INTL-52-94] 

RINS  1545-A027;  1545-AR90;  1545-AL99; 
1545-ATOO 

General  Revlelon  of  Regulations 
Relating  to  Withholding  of  Tax  on 
Certain  U.S.  Source  Income  Paid  to 
Foreign  Persons  and  Related 
Collection,  Refunds,  and  Credits; 
Revision  of  Information  Reporting  and 
Backup  Withholding  Regulations;  and 
Removal  of  Regulations  Under  Part 
35a  and  of  Certain  Regulations  Under 
Income  Tax  Treaties 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  withdrawal  of  notice  of  proposed 

rulemaking, 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
withholding  of  income  tax  under 
sections  1441  and  1442  on  certain  U,S. 
source  income  paid  to  foreign  persons, 
the  related  tax  deposit  and  reporting 
requirements  under  section  1461,  and 
the  related  collection,  refunds,  and 
credits  of  withheld  tax  under  sections 
1461  through  1463  and  section  6402. 
Additionally,  this  document  contains 
proposed  regulations  relating  to  the 
statutory  exemption  under  sections 
871(h)  and  881(c)  for  portfoho  interest. 
This  document  proposes  to  remove 
certain  temporary  employment  tax 
regulations  under  the  Interest  and 
Dividend  Compliance  Act  of  1983  and 
to  amend  existing  regulations  under 
sections  6041A  and  6050N.  This 
document  also  proposes  changes  to 
proposed  regulations  contained  in 
project  number  INTL-52-86,  published 
on  February  29,  1988  (53  FR  5991) 
under  sections  6041,  6042,  6045.  and 
6049.  This  document  proposes  related 
changes  to  the  regulations  under 
sections  163(f),  165(j),  3401,  3406,  6114, 
and  6413  and  proposes  further  changes 
to  the  proposed  regulations  under 
section  6109  contained  in  project 
number  IL-0024-94  published  on  June 
8,  1995  (60  FR  30211).  This  document 
proposes  to  remove  certain  regulations 
under  income  tax  treaties.  The  IRS  and 
Treasury  have  reviewed  current 
withholding  and  reporting  procedures 
applicable  to  cross-border  flows  of 
income  and  have  concluded  that 
changes  are  necessary  in  view  of  the 
substantial  growth  in  such  flows  over 


the  past  15  years.  This  document  also 
removes  proposed  regulations  published 
on  July  12. 1976 (41  FR  28517) and 
September  10,  1984  (49  FR  355110), 
respectively. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
July  22,  1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (lINTL-0032-93|). 
room  5228.  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  ([INTL- 
0032-93]),  Courier's  Desk,  Internal 
Revenue  Sefviee.  1111  Constitution 
Avenue  NW..  Wa^hiDgten,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Garlett,  telephone  (202)  622-3880 
(not  a  toll-free  number),  for  questions  on 
proposed  regulations  under  sections 
1441.  1442,  1461,  1462,  1463,  3401, 
6402,  and  6413;  Gwendolyn  A.  Stanley, 
telephone  (202)  622-3860  (not  a  toll-free 
number)  for  questions  on  payments  to 
partnerships;  Carl  Cooper,  telephone 
(202)  622-3840  (not  a  toll-free  number) 
for  questions  on  proposed  regulations 
under  sections  163(f).  165(j),  871(h)  and 
881(c)  and  on  withholding  agreements; 
Teresa  Burridge  Hughes,  telephone 
(202)  622-3880  (not  a  toll-free  number), 
for  questions  on  proposed  regulations 
under  .sections  6041  through  6049, 
6050N;  Teresa  Burridge  Hughes, 
telephone  (202)  622-3880  and  Renay 
France,  telephone  (202)  622-4910,  for 
questions  on  proposed  regulations 
under  section  3406;  Elissa  Shendalman 
(202)  622-3870  on  proposed  regulations 
under  section  6045  and  6049  relating  to 
the  reporting  of  payments  made  in  a 
currency  other  than  the  U.S.  dollar  or 
transactions  subject  to  section  988;  Lilo 
Hester,  telephone  (202)  874-1490  (not  a 
toll-free  number),  for  questions  on 
proposed  regulations  under  section 
6109;  David  F.  Bergkuist,  telephone 
(202)  622-3860  (not  a  toll-free  number), 
for  questions  on  proposed  regulations 
under  section  6114. 

SUPPLEMEffTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 


Regulatory  Affairs.  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Washington.  DC 
20224,  Comments  on  the  collections  of 
information  should  be  received  by  June 
21, 1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collections  of  information 
relating  to  foreign  persons  that  receive 
payments  subject  to  withholding  under 
sections  1441  or  1442  of  the  Internal 
Revenue  Code  are  in  §§  1.1441-l(e). 
1.1441-4(a)(2),  1.1441-4(b)  (1)  and  (2). 
1.1441^(c).  (d)  and  (e).  1.1441- 
5(a)(2)(ii),  1.1441-5(b).  1.1441-6(b)  and 
(c).  1.1441-8(b),  1.1441-9(b),  1.1461- 
1(b)  and  (c),  301.6114-1.  and  301.6402- 
3(e),  31.3401(a)(6)-l(e).  Th's 
information  is  required  by  the  IRS  to 
identify  and  verify  the  status  of  persons 
to  whom  payments  of  U.S.  source 
income  is  made.  This  information  will 
be  used  to  claim  foreign  person  status 
and,  in  appropriate  cases,  to  claim 
residence  in  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect,  so  that  withholding  at  a 
reduced  rate  of  tax  may  be  obtained  at 
source.  The  likely  respondents  and 
recordkeepers  are  individuals,  state  or 
local  governments,  farms,  business  or 
other  for-profit  institutions,  federal 
agencies,  nonprofit  institutions,  and 
small  business  or  organizations. 
Responses  to  this  collection  of 
information  are  mandatory. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

The  burden  for  the  reporting 
requirement  contained  in  §§  1.1441- 
1(e)(2),  1.1441-^(a)(2).  1.1441-4(b)(2), 
1.1441-4(c)(2).  1.1441-4(d).  1.1441- 
4(e)(1).  (2)  and  (3).  1.1441-6(b),  1.1441- 
8(b),  1.1441-9(a)(2),  301. 61 14-1  (b)(4). 
and  301.6402-3(e)  will  be  reflected  in 
the  burden  of  Form  W-8,  Form  8833, 
Form  8233,  and  the  income  tax  return 
of  a  foreign  person  filed  for  piuposes  of 
claiming  a  refund  of  tax. 

The  collection  of  information 
requirement  for  corporations  contained 
in  §  1.6049-^(c)  will  be  reflected  in  the 
burden  of  Form  W-B. 

The  requirement  for  the 
recordkeeping  requirement  in  §  1.6049- 
5(c)(1)  (ii)  and  (iii)  is  in  an  existing 
regulation,  appearing  in  TD  7966  that 


was  approved  under  OMB  number 
1545-0112. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (CFR  parts  1,  31.  35a  and 
301)  under  sections  163(f),  165(j)  871. 
881. 1441. 1442.  1461, 1462,  1463,  3401. 
3406,  6041,  6041  A,  6042,  6045,  6049. 
6050N,  6109,  6114,  6402,  and  6413  of 
the  Internal  Revenue  Code  (Code).  This 
document  also  propo<>es  to  remove 
certain  regulations  under  income  tax 
treaties. 

Explanation  of  Provisions 

A.  Current  Rules 

These  proposed  regulations  deal  with 
the  withholding  of  tax  under  section 
1441,  1442.  or  1443  on  amounts  paid  to 
foreign  persons,  procedures  for  claiming 
foreign  status  to  avoid  backup 
withholding  under  section  3406  on 
certain  payments,  and  the  reporting  to 
the  IRS  of  payments  to  foreign  persons. 
Reporting  to  the  IRS  may  be  required 
under  sections  6011  and  1461  or  under 
the  reporting  provisions  of  chapter  61  of 
the  Code,  such  as  sections  6041,  6041  A. 
6042, 6044,  6045,  6049.  6050H,  and 
6050N,  (the  1099  reporting  provisions). 

1.  U.S.  Income  Tax  on  U.S.  Source 
Income  of  Foreign  Persons 

Under  sections  871(a)  and  881(a)  of 
the  Code,  non-resident  alien  individuals 
and  foreign  corporations  are  subjecl  to 
a  30  percent  tax  on  most  items  of 
income  they  receive  from  sources 
within  the  United  States  that  are  not 
efifectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States.  Income  taxable  under  these 
provisions  includes  interest,  dividends, 
royalties,  compensation,  and  other  fixed 
or  determinable  annual  or  periodical 
income.  The  tax  liability  imposed  under 
section  871(a)  and  881(a)  is  generally 
collected  by  way  of  withholding  at 
source  under  section  1441(a)  (for 
payments  to  non-resident  alien 
individuals  and  foreign  partnerships)  or 
under  section  1442(a)  (for  pwyments  to 
foreign  corporations).  Special 
withholding  provisions  apply  under 
section  1443  to  payments  of  certain 
income  to  foreign  tax-exempt  entities* 

The  30  percent  rate  is  often  reduced 
under  the  Code  or  an  income  tax  treaty. 
Under  current  regulations,  a 
witliholding  agent  may  generally  rely  on 
a  statement  furnished  by,  or  on  behalf 
of,  the  beneficial  owmer  certifying 
entitlement  to  a  reduced  rate.  For 
example,  the  portfolio  interest  exception 
under  section  871(h)  and  881(c)  is 
conditioned  upon  the  beneficial  owner 
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of  the  interest  providing  a  statement  of 
foreign  status  to  the  U.S.  withholding 
agent,  which  can  he  provided  on  a  P'orm 
W-8.  See  §  35a.9999-5(b).  A-9.  If  a 
reduction  is  claimed  under  an  income 
tax  treaty,  the  withholding  agent  may 
generally  rely  on  a  Form  1001  provided 
by,  or  on  behalf  of,  the  beneficial  owner 
claiming  residence  in  a  treaty  country. 
For  dividends,  however,  no  certification 
is  required  and  the  withholding  agent 
may  generally  rely  on  the  address  of  the 
payee  in  the  treaty  country.  The 
procedural  requirements  for  claiming  a 
reduced  rate  of  withholding  may  vary 
depending  upon  the  type  of  income,  the 
taxpayer,  or  whether  a  treaty  is 
involved. 

A  withholding  agent  is  generally 
required  to  file  an  annual  income  tax 
return  on  Form  1042  to  report  amounts 
upon  which  a  tax  was  actually  withheld 
under  chapter  3  of  the  Code  or  would 
have  been  required  to  be  withheld  but 
for  an  exemption  under  the  Code,  the 
regulations,  or  an  income  tax  treaty.  An 
information  return  on  a  Form  1042-S 
must  be  attached  to  the  Form  1042  and 
report  each  recipient's  name  and 
address,  amounts  paid,  and  taxes 
withheld,  if  any.  Section  1.1461-2(b) 
and  (c). 

2.  Backup  Withholding 

Under  chapter  61  of  the  Code  and 
section  3406.  a  reportable  payment,  as 
defined  in  section  3406(b),  is  subject  to 
backup  withholding  at  the  rate  of  31 
percent  unless  the  payor  receives  a 
taxpayer  identifying  number  (TIN), 
generally  on  a  Form  VV-9,  and,  for 
reportable  interest  and  dividends,  a 
certification  that  the  payee  is  not  subject 
to  notified  payee  underreporting.  The 
payor  of  a  reportable  payment  is  al.so 
generally  required  to  file  Form  1099 
with  the  IRS  showing  the  name, 
address,  and  TIN  of  the  payee;  the 
amount  of  the  payment;  and  the  amount 
that  was  withheld,  if  any.  The  payor 
must  also  provide  a  copy  of  Form  1099 
to  the  payee,  who  must  report  the 
payment  on  an  income  tax  return  to  the 
extent  the  payment  constitutes  gross 
income.  A  payor  that  fails  to  obtain  a 
TIN  or  other  required  infonnation  or  to 
backup  withhold  when  required  under 
section  3406  may  also  be  liable  under 
section  3403  for  the  amount  that  should 
have  been  withheld.  Information 
reporting  by  payors  is  critical  to  a 
matching  system  that  allows  the  IRS  to 
match  information  provided  by  payors 
with  income  reported  on  a  payee's 
return. 

The  information  reporting  provisions 
of  chapter  61  provide  guidance  to  help 
payors  determine  when  payments  are 
made  to  a  foreign  person  and,  therefore, 


exempt  from  1099  reporting  and  backup 
withholding.  Generally,  depending 
upon  the  typ«  of  payment  involved,  a 
payor  may  itrty  on  a  certification  of 
foreign  status  made  on  Form  W-8.  Form 
1001.  Fonjfl  4224,  or  on  documentary 
evidence.  Therefore,  even  though  an 
amount  is  exempt  from  withholding 
under  chapter  3  of  the  Code  if  earned  by 
a  foreign  person  (e.g..  gain  from  the  sale 
of  securities),  a  payor  must  nevertheless 
comply  with  specified  certification 
procedures  in  order  to  avoid  being 
subject  to  backup  withholding.  Only 
amounts  subject  to  reporting  under  the 
1099  reporting  provisions  can  be  subject 
to  backup  withholding  under  section 
3406.  Therefore,  payments  to  foreign 
persons  that  are  exempt  from  reporting 
are  also  exempt  from  backup 
withholding. 

B.  Need  for  Reform 

The  IRS  and  Treasury  have  reviewed 
the  current  withholding  and  reporting 
procedures  applicable  to  cross-border 
flows  of  income  and  have  concluded 
that  changes  are  necessary  in  view  of 
the  substantial  growth  in  such  flows 
over  the  past  15  years.  The  IRS  and 
Treasury  have  concluded  that  allowing 
the  benefit  of  the  reduced  rate  at  source 
continues  to  be  desirable.  A  system  that 
reduces  withholding  at  source  permits 
an  investor  to  receive  its  full  income 
without  the  administrative  costs  and 
delays  that  can  occur  when  applying  for 
a  refund  of  withheld  taxes.  This 
advantage,  however,  is  necessarily 
accompanied  by  the  need  to  rely,  in 
part,  on  withholding  agents. 
Withholding  agents  perform  an 
important  compliance  function  as 
recipients  of  the  necessary 
documentation  substantiating  claims  of 
foreign  status  and  of  reduced  rates  of 
withholding  and  as  providers  of 
information  to  the  IRS. 

One  of  the  important  objectives  of  the 
proposed  revisions  is  to  eliminate 
unnecessary  burdens  that  the  lack  of 
standardization  and  coordination  of 
current  procedures  imposes  on 
withholding  agents.  For  example,  under 
current  rules,  different  forms  must  be 
used  for  different  purposes;  different 
standards  of  proof  apply  for  establishing 
foreign  status  for  purposes  of  the  1099 
reporting  provisions  (and  the  related 
backup  withholding  provisions)  and  of 
the  Chapter  3  withholding  provisions. 
Also,  the  revisions  seek  to  facilitate 
compliance  by  clarifying  many  of  the 
uncertainties  under  current  procedures 
(e.g.,  the  scope  of  due  diligence 
standards  imposed  on  withholding 
agents).  This  proposal  also  addresses  the 
important  issue  of  payments  to 
intennediaries  (nominees,  agents,  etc.) 


and  whether,  in  the  case  of  interest, 
dividends,  and  gross  proceeds  from 
publicly  traded  or  widely  held 
obligations  or  stocks,  intermediaries 
should  certify  status  on  behalf  of 
beneficial  owners  and.  if  so.  how. 

Under  current  rules,  nominee 
procedures  work  differently  for  different 
types  of  income.  For  example,  a  U.S. 
broker  redeeming  a  short-term 
obligation  held  by  a  foreign  financial 
institution  as  an  agent  may  exempt  the 
payment  from  1099  reporting  and 
backup  withholding  and  grant  the 
exemption  from  the  30  percent  tax 
under  section  871(a)  without  having  to 
obtain  certificates  or  documentation.  If 
the  foreign  financial  institution  makes  a 
payment  to  another  person  offshore  then 
no  certification  or  documentation  is 
required.  On  the  other  hand  if,  for 
example,  the  foreign  financial 
institution,  remitted  the  amount  to  a 
person  in  the  United  States  through  a 
U.S.  office,  it  might  have  to  obtain  a 
Form  W-8  or  a  Form  W-9.  In  contrast, 
interest  on  registered  obligations  may 
not  qualify  as  portfolio  interest  under 
sections  871(h)  and  881(c)  unless  the 
U.S.  withholding  agent  receives  a 
statement  that  the  beneficial  owner  of 
the  obligation  is  not  a  U.S.  person  (see 
section  871(h)(2)(B)(ii)).  Current 
regulations  implement  this  condition  by 
requiring  that  a  beneficial  owner 
certification  be  passed  up  through  a 
chain  of  intermediaries  to  the  U.S. 
withholding  agent.  These  procedures 
have  proved  difficult  to  implement  in  a 
number  of  cases  and  these  proposed 
regulations  offer  alternative  procedures. 
The  proposed  revisions,  therefore, 
respond  to  the  concerns  expressed  by 
various  representatives  of  the  financial 
community  regarding  the  cost  of 
complying  with  current  procedures  and 
potential  harm  to  the  competitiveness  of 
U.S.  financial  institutions  in  handling 
investment  transactions  in  the  United 
States  and  abroad. 

These  proposed  regulations  are  also 
responsive  toiiig^Congre§«fonal 
mandate  in  seclipit"^*2^f  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)  that  Treasury  consider  a 
range  of  options  for  replacing  the 
address/ self-certification  method  of 
administering  income  tax  treaty 
benefits.  Since  1982,  the  IRS  and 
Treasury  have  studied  several  options 
for  improving  the  withholding  tax 
procedures,  including  a  system  of 
certification  of  residence  in  a  treaty 
country  and  refund  systems.  At  hearings 
held  in  February  of  1985  on  proposed 
regulations  issued  in  1984  under  section 
1441,  comments  from  the  public  and 
several  U.S.  treaty  partners  made  it 
apparent  that  certification  requirements. 


as  proposed,  would  create  too  many 
administrative  problems  for  payments 
made  through  nominees.  The  proposed 
revisions  take  these  comments  into 
account  and  propose  to  rely  on 
procedures  essentially  identical  to  the 
procedures  proposed  for  portfolio 
interest  on  registered  obligations. 

The  streamlining  of  current 
procedures  and  the  implementation  of 
workable  nominee  certification 
procedures  represent  a  substantial 
simplification  and  reduction  of  burden. 
The  IRS  and  Treasury  expect  that  this, 
in  turn,  should  result  in  greater 
compliance  and  improve  the  ability  by 
withholding  agents  and  the  IRS  to  detect 
abusive  claims  under  U.S.  income  tax 
treaties  or  under  the  Code. 

C.  Summary  ofPwposa] 

1.  Changes  Affecting  Portfolio-Type 
Investments 

The  proposed  regulations  under 
section  1441  and  related  Code 
provisions  would  substantially  revise 
some  aspects  of  the  ciurent  system  for 
withholding  on,  and  reporting  of, 
amounts  paid  to  foreign  persons. 
Current  certification  procedures  (i.e.. 
Forms  W-8, 1001.  4224.  etc.,)  would  be 
unified  and  reliance  standards  would  be 
clarified  in  an  effort  to  streamline  the 
processing  of  cross-border  payments, 
particularly  by  banks  and  other 
financial  institutions.  Most  forms  (W-8, 
1001,  4224,  8709)  are  proposed  to  be 
combined  into  a  single  form  (Form  W- 
8).  In  addition,  taxpayer  identifying 
numbers  are  not  required  to  be  stated  on 
withholding  certificates,  with  certain 
limited  exceptions  that  do  not  affect 
market-based  transactions.  These 
changes  are  important  steps  toward 
reducing  the  burden  on  withholding 
agents  and  assisting  taxpayer 
compliance. 

The  address  rule  for  claiming  tax 
treaty  benefits  for  dividends  is  proposed 
to  be  eliminated.  Instead,  dividends 
would  be  made  subject  to  the  same 
beneficial  owner  and  intermediary 
certification  procedures  as  are  proposed 
for  portfolio  interest  on  registered 
obligations.  It  is  also  proposed  to  apply 
the  same  procedures  to  bank  deposit 
interest  (as  described  in  section 
871(i)(2)(A)).  On  the  other  hand,  the 
documentary  evidence  procedures 
currently  in  effect  for  bank  deposit 
interest  on  accounts  held  with  foreign 
branches  would  be  continued  and 
would  be  applied  as  well  to  offshore 
payments  of  dividends  on  publicly 
traded  stocks  and  portfolio  interest  on 
registered  obligations.  Therefore, 
documentary  evidence  would  become 
the  general  rule  for  dividends  and 


interest  earned  on  accounts  held  with 
foreign  branches.  These  proposed 
changes  illustrate  the  effort  by  the  IRS 
and  Treasury  to  eliminate  unnecessary 
procedural  differences  in  order  to 
reduce  the  burden  on  withholding 
agents. 

The  proposal  does  not  generally  affect 
other  important  classes  of  investment 
transactions.  Thus,  current  portfolio 
interest  rules  for  bearer  obligations 
(including  commercial  paper), 
convertible  obligations,  pass-through 
certificates,  as  well  as  rules  for  broker 
proceeds  and  short  term  obligations 
would  be  retained.  In  order  to  further 
simpUfy  compliance,  the  regulations 
under  section  165(j)  (§  1.165-12)  are 
proposed  to  be  revised  to  eliminate  the 
requirements  that,  in  connection  with 
delivery  of  bearer  obligations,  holders 
receive  statements  and  send 
confirmations.  Provisions  regarding 
foreign-targeted  registered  obligations 
are  to  be  retained.  However,  because 
these  special  procedures  have  been 
rarely  used,  comments  are  solicited  on 
their  usefulness  and  whether  they 
should  be  retained. 

Foreign  intermediary  procedures  as 
currently  applicable  to  portfolio  interest 
(which  are  proposed  to  become 
applicable  to  dividends  and  bank 
deposit  interest  as  well)  are 
substantially  revised  by  providing 
several  options,  allowing  different 
taxpayers  to  comply  in  different  ways. 
These  options  recognize  that  it  is 
appropriate  to  adapt  withholding 
requirements  to  accommodate  different 
types  of  transactions  and  should 
provide  substantial  relief  from  current 
requirements. 

In  order  to  allow  sufficient  time  for 
transition,  the  regulations  are  proposed 
to  be  generally  effective  for  payments 
made  after  1997.  In  addition, 
withholding  agents  would  be  allowed  to 
continue  to  rely  on  existing  certificates 
after  that  date  until  their  validity 
expires  ais  determined  under  current 
rules.  Comments  are  solicited  on 
whether  these  proposed  effective  dates 
leave  adequate  time  to  implement 
necessary  system  changes. 

The  regulations  proposed  in  1988 
regarding  the  reporting  by  U.S.  banks  of 
bardc  deposit  interest  paid  to  Canadian 
residents  are  finalized,  effective  for 
payments  made  on  or  after  January  1, 
1997  with  respect  to  Forms  W-8 
furnished  on  or  after  that  date.  See  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register. 


2.  Intermediary  Procedures  Options  for 
Portfolio  Interest.  Dividends  on  Publicly 
Traded  Stock,  and  Bank  Deposit  Interest 

The  proposed  regulations  offer 
intermediary  certification  options 
designed  to  simplify  compliance  by 
vidthholding  agents.  These  procedures 
would  be  mostly  relevant  to  portfolio 
interest  on  registered  obligations, 
dividends  on  publicly  traded  stocks 
(eliminating  the  address  rule),  and 
interest  paid  on  bank  deposits  (as 
described  in  section  87l(i)(2)(A)).  First, 
for  portfoho  interest  on  registered 
obligations,  the  current  certification 
procedures  would  be  retained,  as  an 
option  and  are  not  reproposed.  See 
§  35a.9999-5(b),  A-9.  These  rules  will 
be  included  in  final  regulations  in 
proposed  §  1.871-14(c)(2)(iii)  and, 
accordingly,  that  section  of  the 
proposed  regidations  is  reserved. 
Preserving  the  existing  regulations  is 
designed  to  accommodate  those 
taxpayers  and  withholding  agents  for 
whom  the  current  rules  work 
appropriately. 

The  regulations  propose  to  add  two 
new  procedures.  First,  a  withholding 
agent  would  be  allowed  to  rely  on  an 
intermediary  Form  W-8  furnished  on 
behalf  of  one  or  more  beneficial  owners 
(or  other  intermediaries)  without  having 
to  obtain  beneficial  owner 
documentation  if  the  intermediary  has 
entered  into  a  withholding  agreement 
with  the  IRS  and.  thus,  is  a  "quaUfied 
intermediary.  "  In  a  chain  of 
intermediaries,  an  intermediary  would 
be  allowed  to  rely  on  the  intermediary 
Form  W-8  of  another  quahfied 
intermediary.  If  the  other  intermediary 
is  not  qualified,  the  qualified 
intermediary  would  generally  be 
required  to  obtain  beneficial  owner 
documentation  from  the  other  non- 
qualified intermediary.  The  qualified 
intermediary  would  then  pass  such 
documentation  up  the  chain  or  rely  on 
such  documentation  when  issuing  its 
intermediary  Form  W-8. 

Under  the  withholding  agreement 
procedure,  a  qualified  intermediary 
would  agree  with  the  IRS  to  obtain  such 
documentation  or  certifications  as  the 
agreement  would  specify,  it  is 
contemplated  that  institutions  that  are 
subject  to  bona  fide  "know-your- 
customer"  procedures  under  their 
domestic  laws  will  generally  be 
permitted  to  rely  on  such  procedures. 
The  withholding  agreement  will 
generally  include  provisions  for 
beneficial  owner  information  to  be 
reported  or  made  available  to  the  IRS 
and  for  the  IRS  to  audit  such 
information.  In  appropriate  cases,  the 
reporting  and  audit  may  be  limited  to 
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the  beneficial  ownership  information 
pertaining  to  U.S.  soune  income  (other 
than  gross  proceeds)  of  U.S.  customers 
or  to  an  audit  of  the  reports  prepared  by. 
and  the  methodology  employed  by.  the 
approved  external  auditors  of  the 
qualified  intermediary. 

The  regulations  propose  a  second 
intennediary  pro<;edure  permitting  a 
foreign  agent  of  a  U.S.  withholding 
agent  to  act  on  behalf  of  the  withholding 
agent.  While  the  U.S.  withholding  agent 
would  remain  liable  for  the  acts  (or 
failures  to  act)  of  its  agent,  the  proposed 
procedure  streamlines  the  withholding 
process  as  the  foreign  agent  would 
collect  the  appropriate  documentation* 
on  behalf  of  the  U.S.  withholding  agent 
and  report  beneficial  owner  information 
to  the  IRS  without  having  to  fumi.sh  the 
documentation  to  the  U.S.  withholding 
agent.  The  documentation  requirements 
under  this  procedure  would  be  the  same 
as  those  normally  applicable  to 
withholding  agents. 

Lastly,  the  proposed  regulations 
provide  that  the  U.S.  competent 
authority  may  agree  to  spe<:ial 
withholding  procedures  with  a  foreign 
competent  authority  under  an  income 
tax  treaty.  The  United  States  intends  to 
consult  with  its  tax  treaty  partners 
before  implementing  changes  that 
would  affect  its  relationship  with  its 
treaty  partners. 

.3.  Use  of  Taxpayer  Identifying  Number 

A  taxpayer  identifying  number  (TIN) 
is  not  required  to  be  shown  on 
withholding  documents  provided  for 
income  on  portfolio-type  investments. 

A  TIN  continues  to  be  required  for 
claims  of  effectively  connected  income. 
A  TIN  would  al-so  be  required  to  support 
claims  of  benefits  under  an  income  tax 
treaty  (other  than  dividends  on  publicly 
traded  stocks).  Therefore,  for  example, 
payments  of  dividends  on  non-publicly 
traded  sto<:ks,  royalties,  or  related  party 
interest  would  require  a  TIN  to  be 
shown  on  the  withholding  certificate  in 
order  for  a  withholding  agent  to  rely  on 
a  claim  of  a  reduced  rate  under  a  tax 

treaty 

In  th»>  case  of  an  individual,  a  TIN 
would  generally  be  an  IRS  individual 
taxpayer  identifying  number  (ITIN) 
issued  by  the  IRS  to  a  nonresident  alien 
individual  who  is  not  otherwi.se  eligible 
for  a  Social  Security  Number.  In  the 
case  of  a  non-individual,  n  TIN  would 
be  an  Employer  Identification  Number 
(EIN)  Over  time,  the  IRS  will  issue 
EIN's  to  foreign  persons  that  begin  with 
the  two  digits  "98"  to  permit  instant 
recognition  of  foreign  status.  See 
regulations  proposed  under  section 
fil09  contained  in  project  number 
INTL-0024-94.  published  on  June  8, 


1995  (60  FR  ,302111).  describing  the 
types  of  taxpayer  identifying  numbers 
issued  to  nonresident  alien  individuals 
and  the  manner  in  which  a  number  can 
be  obtained.  Further  revisions  to  the 
regulations  under  section  6109  are 
proposed  in  order  lo  require  the 
statement  of  a  TIN  in  appropriate  cases. 

4.  Other  Proposed  Changes 

The  regulations  propose  to  clarify  the 
extent  of  due  diligence  expected  from 
certain  withholding  agents,  such  as 
banks  and  other  financial  institutions. 
Thus,  for  payments  of  portfolio-type 
income,  the  withholding  agent's  due 
diligence  would  be  limited  to  an 
examination  of  the  address  stated  on  the 
withholding  certificate.  If  the  address  on 
the  certificate  were  a  U.S.  address  or  did 
not  match  the  address  information  in  its 
records,  the  withholding  agent  would 
have  to  seek  further  proof  of  a  claim  of 
foreign  status.  This  change  would  not 
affect  the  current  requirement  that  a 
withholding  agent  cannot  ignore  what  it 
actually  knows  when  determining  the 
extent  to  which  it  may  rely  on  a 
withholding  certificate.  However,  in  the 
case  of  financial  institutions,  knowledge 
would  be  limited  to  information  that 
can  be  associated  with  the  account 
under  the  same  procedures  as  apply  for 
purposes  of  the  backup  withholding 
provisions. 

As  a  further  burden  reduction,  the 
regulations  propose  to  eliminate  the 
requirement  to  attach  withholding 
certificates  to  Forms  1042  and  1042-S. 
The  current  reporting  requirements  are 
otherwise  unchanged  except  for 
clarification  of  how  these  requirements 
apply  in  the  case  of  payments  to 
intermediaries.  Therefore,  even  though 
certification  procedures  are  proposed  to 
bo  modified  for  bank  deposit  interest, 
such  interest  continues  to  be  exempt 
from  reporting  (except  for  certain 
interest  on  bank  deposits  paid  to 
Canadian  residents). 

The  period  of  validity  of  a  certificate 
of  foreign  .status  (Form  W-6)  is  limited 
to  three  years  as  under  current  law. 
However  a  Form  W-8  stating  a 
beneficial  owner's  TIN  is  proposed  to  be 
valid  indefinitely  if  it  relates  to  income 
required  to  be  reported  to  the  IRS  (or  if 
the  TIN  is  actually  reported  even  though 
not  otherwise  required).  The  validity 
period  for  certificates  used  to  claim  a 
reduced  rate  for  effectively  connected 
income  is  proposed  to  be  extended  from 
one  year  to  three  years. 

The  regulations  propose  new 
procedures  dealing  with  payments  to 
foreign  partnerships.  These  procedures 
generally  would  allow  looking  through 
to  the  partners  and  reliance  on  a 
certification  provided  for  each  partner. 


Alternatively,  in  order  to  facilitate 
certification  for  partnerships  with  many 
partners  or  for  tiered  partnerships,  the 
regulations  would  also  allow  a  foreign 
partnership  to  be  a  qualified 
intermediary  under  an  agreement  with 
the  IRS.  In  that  case,  the  partnership 
would  be  allowed  to  furnish  an 
intermediary  certificate  for  the 
partnership.  The  partnership  would  be 
required  to  withhold  under  section  1441 
in  the  same  manner  as  a  domestic 
partnership.  In  addition,  the  regulations 
would  clarify  the  manner  in  which  a 
foreign  entity  and  its  interest  holders 
can  determine  entitlement  to  benefits 
under  an  income  tax  treaty  with  a 
particular  country  based  upon  the 
principles  in  effect  under  the  laws  of 
that  country. 

The  proposed  regulations  also  address 
the  practical  difficulties  that  exist  under 
current  rules  due  to  the  lack  of  clear 
guidelines  on  determining  the  status  of 
a  payee  as  a  U.S.  or  a  foreign  person  in 
the  absence  of  documentation.  While 
some  guidelines  exist  in  limited  cases 
(e.g..  §  35a.9999-5(b)  A-10),  guidance  is 
incomplete.  The  proposed  regulations 
offer  a  comprehensive  and  uniform  set 
of  presumptions  to  assist  withholding 
agents  with  these  determinations. 

5.  Changes  to  Reporting  Rules  Under 
Chapter  61  of  the  Internal  Revenue  Code 

On  February  29. 1988.  the  IRS  and 
Treasury  published  in  project  number 
INTL-52-86  (53  FR  5991)  proposed 
amendments  to  the  1099  information 
reporting  regulations  (the  1988 
proposed  regulations)  modifying  the 
reporting  requirements  and  the 
procedures  for  presenting  a  claim  of 
foreign  status.  The  provisions  in  the 
1988  proposed  regulations  concerning 
information  reporting  of  bank  deposit 
interest  paid  to  persons  resident  in 
Canada  are  finalized.  See  §  1.6049- 
5(e)(2)  of  the  1988  proposed  regulations 
and  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register.  The 
1988  proposed  regulations  are  not 
otherwise  amended.  In  order  to 
standardize  procedures,  changes  are 
proposed  to  the- procedures  for 
certifying  foreign  status  that  were 
proposed  in  1988  so  as  to  conform  them 
to  those  proposed  under  section  1441. 
The  IRS  and  Treasury  are  considering 
finalizing  the  1988  proposed  regulations 
at  the  same  time  that  the  proposed 
regulations  under  section  1441  are 
finalized. 

Proposed  Effective  Dates 

Unless  otherwise  provided  in  the 
regulations,  the  regulations  are 
proposed  to  be  effective  for  payments 
made  after  December  31, 1997.  The 
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regulations  contain  a  number  of 
transition  rules  designed  to  phase  out 
currently  outstanding  withholding 
certificates  (e.g.,  Fonns  W-8  and  1001) 

Section-by-Section  Analysis 

Section  1 . 1 63-5    Denial  of  Interest 
Deduction  on  Certain  Obligations  Issued 
After  December  3 1 ,  1982,  Unless  Issued 
in  Registered  Form 

Section  1.163-5(c)  contains  foreign 
targetiitg  procedures  applicable  to 
certain  obligations  issued  in  bearer 
iafm.  Section  1.163-5(c)(2)(i)(B)(5) 
rould  be  revised  to  modify  the  cross- 
^ference  to  the  documentary  evidence 
rules  since  the  Q&A  regulations  under 
part  35a  are  proposed  to  be  eliminated 

Section  1 . 1 65- 1 2    Denial  of  Deduction 
for  Losses  on  Registration-Required 
Obligations  Not  in  Registered  Form 

Section  165(j)(l)  and  1.165-12(a) 
deny  a  loss  deduction  to  a  holder  of  a 
registration-required  obligation  that  is 
not  in  registered  form  unless  the  holder 
meets  certain  exceptions.  Under 
§  1.165-12(c)(l)  (iii)  and  (iv),  the  loss 
disallowance  rule  does  not  apply  to  a 
holder  that  delivers  a  registration- 
required  obligation  that  is  in  bearer  form 
and  that  is  offered  or  sold  in  the  United 
States  if  the  holder  delivers  the 
obligation  to  a  financial  institution,  and 
the  financial  institution  provides  a 
statement  that  it  is  a  financial 
institution  within  the  meaning  of 
§  1.165-12(c)(l)(v),  it  is  purchasing  the 
obligation  for  its  own  account,  the 
account  of  another  financial  institution, 
or  an  exempt  organization,  that  will 
comply  with  section  165(j)(3)  (A),  (B),  or 
(C),  The  loss  disallowance  rule  also  does 
not  apply  if  a  holder  delivers  a 
registration-required  obligation  in  bearer 
form  that  is  offered  or  sold  outside  the 
United  ,States  if  it  is  delivered  to  a 
financial  institution  and  the  holder 
gives  the  financial  institution  a 
confirmation  stating  that  any  U.S. 
taxpayer  that  holds  the  obligation  in 
bearer  form  and  that  is  not  exempt 
under  section  165(j)(3)  (A),  (B),  or  (C) 
will  be  denied  a  deduction  for  any  loss 
or  capital  gain  treatment  with  respect  to 
the  obligation.  A  holder  may  deliver  a 
registration-required  obligation  in  bearer 
form  that  is  offered  and  sold  outside  the 
United  States  to  a  person  other  than  a 
financial  institution  only  if  the  holder 
has  documentary  evidence,  as  described 
in 

Section  35a.9999-4T,  A-5    That  the 
Person  Is  Not  a  U.S.  Person 

These  proposed  regulations  would 
revise  §  1.165-12(c)(l)(iv)  to  eliminate 
the  requirement  that  the  holder  receive 


a  statement  from  a  financial  institution 
for  bearer  obligations  offered  or  sold  in 
the  United  States.  The  proposed 
regulations  would  also  eliminate  the 
requirement  that  the  holder  deliver  a 
confirmation  to  a  financial  institution 
for  obligations  offered  or  sold  outside 
the  United  States.  These  changes  are 
proposed  to  reduce  the  documentation 
burden  associated  with  secondary 
market  transactions.  The  documentary 
evidence  requirement  for  delivery 
outside  the  United  States  to  a  foreign 
person  other  than  a  financial  institution 
is  retained.  The  proposed  regulations 
would  clarify  that  the  holder  may 
receive  such  evidence  electronically 

Section  J  .871-14    Rules  for  Portfolio 
Interest 

Under  sections  871(h)  and  881(c). 
interest  that  qualifies  as  portfolio 
interest  is  generally  exempt  from  tax 
and  is  exempt  from  withholding  at 
source  under  section  1441(b)(9).  Section 
1.871-14  proposes  procedures 
governing  whether  interest  (including 
original  issue  discount)  qualifies  as 
portfolio  interest  described  in  section 
871(h)(2).  Section  1.1441-2(d)  provides 
the  exemption  from  withholding. 

For  interest  on  bearer  obligations,  the 
existing  provisions  in  §  35a.9999-5(a). 
A-1  (dealing  with  portfolio  interest  on 
bearer  obligations)  and  in  §  35a.9999- 
5(c)  (dealing  with  convertible 
obligations)  will  be  incorporated  in 
§  1.871-14fb)  without  substantive 
changes  and  are  not  reproposed.  These 
rules  will  be  restated  in  proposed 
§  1.871-14  (b)(1)  and  (b)(2)  that  are 
currently  shown  as  reserved 

For  interest  on  registered  obligations, 
section  871(h)(2)(B)(ii)  provides  that 
such  interest  qualifies  as  portfolio 
interest  only  if  the  U.S.  withholding 
agent  receives  a  statement  that  the 
beneficial  owner  is  not  a  United  States 
person.  Paragraph  (c)(2)(i)  provides  that 
the  statement  requirement  would  be 
satisfied  if  the  beneficial  owner 
furnishes  the  type  of  documents     ' 
described  in  proposed  §  1.1441- 
l(e)(l)(i)  for  a  withholding  agent  to  rely 
on  a  claim  of  foreign  status.  Thus,  in  the 
case  of  a  payment  to  a  beneficial  owner, 
the  beneficial  owner  must  provide  a 
beneficial  owner  withholding  certificate 
described  in  proposed  §  1.1441-l(e)(2) 
or,  if  the  payment  is  made  on  an 
account  held  at  a  foreign  branch, 
documentary  evidence  may  be 
substituted  (see  paragraph  (c)(2)(ii)]. 
The  ability  to  use  documentary 
evidence  on  foreign  branch  accounts  is 
a  significant  change  from  current  law 
and  one  that  intends  to  reduce  the 
burden  on  transactions  outside  the 
United  State^Jurther.  as  under  current 


regulations,  the  withholding  certificate 
would  not  have  to  state  a  taxpayer 
identifying  number  (although  one  may 
be  provided,  if  desired).  See  §  35a. 9999- 
5(b).  A-9. 

In  the  case  of  a  payment  to  a  foreign 
person  that  acts  as  an  intermediary  (e.g.. 
an  agent,  representative,  nominee,  etc.), 
the  proposed  procedures  under  section 
1441  would  require  either  that  the 
intermediary  furnish  an  intermediary 
withholding  certificate  or,  if  the 
intermediary  acts  as  the  agent  of  the 
withholding  agent,  that  the  intermediary 
be  an  authorized  foreign  agent.  Under 
proposed  ?  1.1441-l(eK3)(iv)  or 
proposed  §  1.871-14(c)(2)(iii).  the 
certificate  could  be,  as  under  current 
rules,  a  certificate  to  which  the 
beneficial  owner  documentation  is 
attached  (see  §  35a.9999-5(b),  A-«). 
Alternatively,  under  proposed  §  1.1441- 
l(e}(3)(ii),  it  could  be  a  certificate  by 
which  the  intermediary  certifies  for  the 
beneficial  owner  (or  other 
intermediaries)  without  being  required 
to  attach  beneficial  owner 
documentation.  The  latter  certificate 
could  be  issued  only  by  a  qualified 
intermediary,  i.e.,  a  person  that  has  an 
agreement  with  the  IRS.  The  qualified 
intermediary  certificate  would  be  issued 
based  upon  certifications  or 
documentation  obtained  by  the 
qualified  intermediary.  The  same 
standards  would  apply  to  these 
documents  as  are  proposed  to  be 
applied  to  documents  that  a  US 
withholding  agent  is  required  to  obtain 
when  paying  directly  to  a  beneficial 
owner.  Therefore,  a  taxpayer  identifying 
number  is  not  required  to  be  shown  on 
a  beneficial  owner  withholding 
certificate  provided  to  the  qualified 
intermediary.  Alternatively,  the 
qualified  intermediary  could  rely  on 
documentary  evidence  for  accounts  held 
at  foreign  branches.  In  addition, 
different  procedures  may  apply  under 
the  terms  of  a  qualified  intermediary's 
agreement  with  the  IRS 

Where  a  withholding  agent  acts 
through  an  authorized  foreign  agent, 
certificates  received  by  the  agent  would 
be  deemed  to  be  received  by  the 
withholding  agent.  In  that  case,  no 
certificate  would  be  required  from  the 
authorized  agent.  See  proposed 
§  1.1441-7(c)(2)  for  the  description  of  an 
authorized  foreign  agent  and  proposed 
§  1.1461-1  (b)(2)(iii)  and  (c)(4)(iii)  for 
the  filing  of  returns  by  the  withholding 
agent  and  its  authorized  foreign  agent. 
Paragraph  (c)(2)(iv)  specifies  that  other 
procedures  may  apply  under  a 
competent  authority  agreement  with  a 
country  with  which  the  United  States 
has  an  income  tax  treaty. 
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The  regulations  clarify  the 
consequences  of  a  iate-ret-eived  Form 
W-8  or  other  documentation.  Paragraph 
lc)(3)  provides  that  the  withholding 
certificate  may  be  received  by  the 
withholding  agent  at  any  time  before 
expiration  of  the  beneficial  owner's 
period  of  limitation  for  claiming  a 
refund  of  tax  with  respect  to  the 
interest.  The  applicable  period  is 
described  in  section  6511(a).  Under  this 
rule,  a  foreign  person  would  be  allowed, 
for  example,  to  provide  the  required 
certificate  to  a  U.S.  withholding  agent 
(or  its  authorized  foreign  agent)  at  any 
time  prior  to  filing  an  income  tax  return 
and  still  be  able  to  qualify  the  interest 
as  portfolio  interest.  However,  a 
withholding  agent  that  does  not  hold  a 
valid  certificate  (or  other  valid 
documentation)  when  paying  the 
interest  would  be  required  to  withhold. 
Failure  to  do  so  would  make  the 
withholding  agent  liable  for  the  tax  if 
the  required  certification  or 
documentation  procedures  are  not 
complied  with  prior  to  the  expiration  of 
the  beneficial  owner's  period  of 
limitation.  If  a  withholding  agent  fails  to 
withhold  although  it  does  not  hold  a 
valid  certificate,  but  the  documentation 
procedures  are  ultimately  complied 
with,  a  withholding  agent  would  be 
liable  for  interest  pursuant  to  section 
1463  even  though  there  is  no  underlying 
tax  liability. 

In  addition,  the  withholding  agent 
may  be  subject  to  penalties  for  failure  to 
withhold  tax.  See  proposed  §  1.1441- 

l(fl(5). 

Paragraphs  (d)  and  (e)  are  reserved. 
Paragraph  (d)  will  reflect  the  rules  in 
§  35a.9999-5(e),  regarding  pass-through 
certificates.  Paragraph  (e)  will  reflect  the 
rules  in  35a.9999-5(b)  A-12  through  A- 
15  regarding  foreign-targeted  registered 
obligations.  These  rules  are  not 
reproposed.  Under  §  1.871-14(g),  the 
rules  contained  in  proposed  regulation 
§  1.871-14  are  proposed  to  be  effective 
for  payments  of  interest  after  December 
31,  1997.  However,  withholding  agents 
may  continue  to  rely  on  valid  Forms  W- 
8  that  they  hold  on  the  date  that  is  60 
days  after  the  regulations  become  final 
until  the  forms  expire  under  the  rules  as 
in  effect  on  April  22,  1996. 

Section  1.1441-1     Requirement  for  the 
Withholding  of  Tax  on  Payments  to 
Foreign  Persons 

This  section  states  the  general  niles 
concerning  withholding  on  payments  to 
foreign  persons.  Paragraph  (a)  provides 
the  general  purpose  and  scope  of  the 
section.  Paragraph  (b)  states  the  general 
rule  that  a  withholding  agent  must 
withhold  30  percent  of  the  gross  amount 
of  income  subject  to  withholding  if  paid 


to  a  foreign  person  unless  the  beneficial 
owner  of  the  income  is  a  U.S.  person  or 
is  a  foreign  person  entitled  to  a  reduced 
rate  of  tax.  A  withholding  agent  may 
grant  a  reduced  rate  at  source  in  the  case 
of  a  payment  to  a  foreign  person  only  if, 
before  payment,  it  can  associate  the 
appropriate  documentation  with  the 
payment.  Therefore,  actual  knowledge 
that  the  beneficial  owner  is  a  foreign 
person  would  not  excuse  the  obligation 
to  obtain  appropriate  documentation.  A 
withholding  agent  failing  to  act  in 
accordance  with  these  rules  may 
ultimately  be  relieved  from  the  liability 
for  the  tax  under  section  1461,  but 
would,  in  any  event,  be  liable  for 
interest,  and  possibly,  penalties.  See 
paragraph  (f)(5).  For  this  purpose, 
payment  to  a  foreign  person  includes  a 
payment  to  a  U.S.  person  if  the 
withholding  agent  has  actual  knowledge 
or  reason  to  know  that  the  U.S.  person 
is  acting  as  the  agent  of  a  foreign  person. 
These  rules  restate  current  law.  See 
§§  1.1441-1  and  1.1441-7(a)(l)  of  the 
existing  regulations. 

Paragraph  (c)  defines  terms,  including 
payee  and  beneficial  owner.  Paragraph 
(c)(3)  defines  a  payee  as  the  person  to 
whom  the  payment  is  made.  This 
definition  has  significance  for  purposes 
of  coordinating  the  section  1441 
withholding  provisions  with  the  1099 
reporting  and  backup  writhholding  rules 
under  chapter  61  of  the  Code  and 
section  3406,  respectively  (the  1099 
reporting  and  backup  withholding 
provisions  determine  consequences  of 
payments  based  on  payees;  in  contrast, 
the  section  1441  withholding  provisions 
determine  consequences  of  payments 
based  on  beneficial  owner).  In  the  case 
of  a  payment  to  a  foreign  partnership, 
paragraph  (c)(3)(ii)  provides  that  the 
partners,  and  not  the  partnership,  are 
considered  to  be  the  payees.  However, 
a  foreign  partnership  could  be 
considereid  a  payee  if  it  certified  to  the 
withholding  agent  that  it  is  a  qualified 
intermediary  (see  paragraph  (e)(5) 
regarding  qualified  intermediaries)  or  if 
it  certified  that  the  income  is  effectively 
connected  with  a  U.S.  trade  or  business 
(in  which  case,  the  partnership  must 
itself  withhold  the  tax  required  under 
section  1446).  The  provisions  specify 
how  these  rules  would  apply  on  a  look- 
through  basis  to  tiered  partnership 
structures. 

Under  paragraph  (c)(6),  a  beneficial 
owner  is  defined  as  the  person  who, 
under  U.S.  tax  principles,  would  be 
required  to  include  the  amount  paid  in 
gross  income.  Therefore,  under  these 
principles,  partners,  and  not 
partnerships,  are  the  beneficial  owners 
(unless  the  partner  is  itself  a 
partnership,  in  which  case,  one  looks 


through  to  the  partners  of  the  highest 
tier  foreign  partnership).  Therefore,  the 
identification  of  a  beneficial  owner  is 
influenced  by  the  classification  of  the 
entity  to  which  the  payment  is  made. 
This  proposed  rule  revises  §  1.1441-3(f) 
of  the  existing  regulations  that,  in  effect, 
treats  a  partnership  as  a  beneficial 
owner  for  purposes  of  the  withholding 
provisions.  This  provision  has  created 
difficulties  for  partners  of  a  foreign 

Eartnership  who  wish  to  claim  the 
anefit  of  a  reduced  rate  at  source  based 
on  their  status,  but  may  not  do  so 
because  the  entity  does  not  qualify  for 
the  reduced  rate.  The  proposed 
regulations  would  alleviate  these 
difficulties  by  permitting  beneficial 
owner  information  to  be  passed  to  the 
withholding  agent  or  by  permitting  the 
partnership  to  be  a  qualified 
intermediary. 

The  IRS  and  Treasury  are  aware  that 
some  large  investment  partnerships 
hold  significant  amounts  of  U.S. 
portfolio  type  investments.  The  IRS  and 
Treasury  understand  that  generally 
these  entities  are  treated  as  corporations 
under  the  provisions  of  section 
7704(c)(3)  and  the  regulations  under 
that  section.  Therefore,  the  proposed 
revisions  requiring  beneficial  owner 
documentation  for  partners  would  not 
adversely  affect  these  entities.  The  IRS 
and  Treasury  solicit  comments  on  this 
point. 

Generally,  the  determination  of  the 
classification  of  an  entity,  including  an 
entity  organized  in  a  foreign  country,  is 
made  under  U.S.  tax  rules.  Because  U.S. 
and  foreign  laws  may  differ  on 
classification  principles,  the  U.S.  tax 
classification  of  an  entity  as  a 
partnership  or  a  corporation  may  differ 
from  the  tax  treatment  of  that  entity 
under  the  laws  of  a  foreign  country. 
Therefore,  in  the  case  of  income  paid  to 
a  foreign  entity,  the  entity  might  be 
considered  the  beneficial  owner  imder 
U.S.  tax  principles  (because  it  is 
classified  as  an  association  taxable  as  a 
corporation  under  U.S.  tax  principles), 
but,  if  foreign  tax  principles  are  applied, 
its  interest  holders,  rather  than  the 
entity,  might  be  considered  the 
beneficial  owners.  This  dual 
characterization  may  give  rise  to 
difficulties  in  the  application  of  income 
tax  treaties.  In  order  to  alleviate  these 
difficulties,  paragraph  (c)(6)(ii)(B) 
proposes  that  foreign  tax  principles, 
rather  than  U.S.  tax  principles,  apply  to 
identify  the  beneficial  owner  of  income 
for  which  a  claim  of  a  reduced  rate  of 
withholding  is  made  based  upon  a  tax 
treaty.  Under  this  proposed  rule,  when 
a  benefit  is  claimed  under  a  tax  treaty 
with  a  particular  country,  the  tax 
principles  that  govern  the  determination 
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of  who  the  beneficial  owner  is  for 
purposes  of  obtaining  benefits  under 
that  treaty  would  be  the  principles  in 
effect  under  the  laws  of  that  country. 
This  clarification  is  intended  to  address 
the  significant  uncertainties  resulting 
froih  the  current  lack  of  guidance  on 
these  issues.  The  IRS  and  Treasury 
intend  to  consult  with  treaty  partners  in 
order  to  promote  uniformity  in  this  area. 
Paragraph  (c)(6)(iii)  provides  that  the 
beneficial  owner  rules  in  the  proposed 
regulations  would  not  apply  to  trusts. 
Until  furthe(,gy>(fance  is  provided,  the 
rules  in  the  current  regulations  would 
continue  to  apply  trusts.  See  §  1.1441- 
3  (f)  and  (g)  of  the  existing  regulations. 

While  different  procedures  would 
apply  depending  upon  whether  a 
payment  is  made  to  a  corporation  or  a 
partnership,  a  withholding  agent  would 
not  be  required  to  determine  the 
classification  of  an  entity  when  making 
a  payment  to  a  foreign  person.  Rather, 
a  withholding  agent  would  be  allowed 
to  rely  on  the  classification  claimed  by 
the  entity,  unless  it  had  actual 
knowledge  or  reason  to  know  otherwise. 

Paragraph  (d)  deals  with  procedures 
that  would  enable  a  withholding  agent 
to  determine  the  circumstances  in 
which  it  could  consider  that  the 
payment  is  made  to  a  U.S.  person  and 
is,  therefore,  exempt  from  section  1441 
withholding.  This  paragraph  replaces 
§  1.1441-5  of  the  existing  regulations 
and  proposes  to  replace  Form  1078  with 
Form  W-9,  consistent  with  the  manner 
in  which  a  U.S.  payee  must  generally 
provide  a  taxpayer  identifying  number 
under  section  3406.  In  the  case  of  a 
payment  to  an  exempt  recipient  or  a 
payment  of  scholarship,  grant,  pension, 
or  annuities,  for  which  no  Form  W-9  is 
required  under  section  3406,  a  person 
also  would  be  permitted  to  use  a  Form 
W-9  to  establish  its  U.S.  status.  The 
regulations  specify  the  information  that 
must  be  stated  on  such  a  certificate, 
which  parallels  that  required  under 
§  31.3406(h)-3(e)(2)  in  order  for  a  payor 
to  reasonably  rely  on  a  Form  W-9.  If  no, 
or  insufficient,  documentation  is 
provided,  the  presumptions  in  §  1.1 441- 
1(f)  would  apply  to  determine  whether 
the  beneficial  owner  should  be  treated 
as  a  foreign  or  U.S.  person. 

In  the  case  of  a  payment  to  a  foreign 
person  acting  as  an  intermediary  (e.g., 
agent,  representative,  or  nominee)  for  a 
U.S.  person,  paragraph  (d)(3)  provides 
that  the  intermediary  may  transmit  a 
Form  W-9  for  the  U.S.  person  to  claim 
U.S.  status  and  avoid  section  1441 
withholding.  If  the  U.S.  person  is  not  an 
exempt  recipient,  the  withholding  agent 
would  then  have  to  comply  with  the 
1099  reporting  requirements  under 
chapter  61  of  the  Code,  because,  under 


these  rules,  the  U.S.  person  would  be 
treated  as  a  payee.  Similarly,  as^a  result 
of  the  payee  rules  set  forth  in  paragraph 
(c)(3)(ii)  dealing  with  payments  to 
foreign  partnerships,  a  withholding 
agent  may  treat  a  payment  to  a  foreign 
partnership  as  a  payment  made  to  a  U.S. 
person  to  the  extent  of  the  U.S.  partner's 
distributive  share  of  that  payment. 
Similarly,  the  withholding  agent  would 
have  to  comply  with  the  1099  reporting 
requirements. 

Paragraph  (e)  describes  the  conditions 
for  a  withholding  agent  to  rely  upon  a 
beneficial  owner's  claim  of  foreign 
status.  Paragraph  (e)(1)  provides  that  a 
withholding  agent  may  rely  upon  a 
claim  of  foreign  status  if,  prior  to 
making  the  payment,  the  withholding 
agent  (1)  Holds  a  beneficial  owner 
withholding  certificate  or  an 
intermediary  withholding  certificate,  (2) 
complies  with  on-line  confirmation 
procedures  when  prescribed  by  the  IRS, 
and  (3)  has  not  received  a  notification 
from  the  IRS  that  the  withholding 
certificate  is  incorrect  or  unreliable.  The 
withholding  agent's  reliance  on  the 
withholding  certificate  is  subject  to  the 
withholding  agent's  actual  knowledge  or 
reason  to  know  otherwise.  See  standards 
of  knowledge  in  proposed  §  1.1441-7(b). 

Paragraph  (e)(2)  sets  forth  the 
requirements  for  a  beneficial  owner 
withholding  certificate.  Generally,  a 
withholding  certificate  would  be  a  Form 
W-8  or,  in  the  case  of  certain 
compensation  for  personal  services,  a 
Form  8233  (or  an  acceptable  substitute) 
that  is  signed  under  penalties  of  perjury 
by  the  beneficial  owner  and  contains 
certain  required  information.  The 
certificate  serves  as  a  representation  that 
the  beneficial  owner  is  not  a  U.S.  person 
and  that  the  conditions  for  claiming  a 
reduced  rate  of  withholding  tax  are 
satisfied.  These  conditions  may  vary 
depending  upon  the  nature  of  the 
income  or  the  type  of  exemption 
claimed. 

Required  information  on  a  beneficial 
owner  Form  W-8  would  include  the 
beneficial  owner's  name,  permanent 
residence  address,  the  type  of  income  to 
be  received,  and  the  basis  for  any 
reduced  rate  claimed.  Generally,  the 
Form  W-8  would  not  be  required  to 
state  the  beneficial  owner's  taxpayer 
identifying  number  ("TIN"),  except  in 
limited  cases  (see  paragraph  (e)(4)(vii), 
below). 

Paragraph  (e)(3)  sets  forth  the 
requirements  for  an  intermediary 
withholding  certificate.  Intermediary 
withholding  certificates  may  be 
provided  by  one  of  three  types  of 
persons:  (1)  A  qualified  intermediary, 
(2)  a  foreign  partnership,  or  (3)  an  agent, 


nominee,  or  other  representative  that  is 
not  a  qualified  intermediary. 

Information  required  from  a  qualified 
intermediary  on  a  Form  W-8  would 
include  similar  information  as  that 
required  for  the  beneficial  owner  Form 
W--6  except  that  the  information  would 
relate  to  the  intermediary.  In  addition, 
the  Form  W-8  would  have  to  state  a  TIN 
and  certify  that  the  issuer  is  a  qualified 
intermediary  and  has  obtained  the 
appropriate  certificates  or 
documentation  with  respect  to  the 
account  holders  covered  by  the  Form 
W-8.  A  foreign  partnership  that  is  not 
a  withholding  agent  (because  it  is  not  a 
qualified  intermediary  or  acting  for  the 
account  of  others)  would  have  to 
provide  the  same  information  about 
itself,  and  attach  the  partners' 
withholding  certificates.  In  addition,  the 
partnership  would  be  required  to  state 
an  EIN  on  the  withholding  certificate. 
See  propKJsed  §1.1441-5(b)  for  the 
certificates  required  to  be  attached  in 
the  case  of  tiered  partnerships.  See  also, 
proposed  §  1.146i-l(c)(4)(v)  for  Form 
1042-S  filing  requirements  for  the 
withholding  agent. 

An  agent,  nominee,  or  representative 
furnishing  an  intermediary  certificate 
would  have  to  provide  information 
about  itself,  state  an  EIN  for  the 
intermediary  (or  an  SSN  or  ITTN  in  the 
case  of  an  individual)  and  certify  that  it 
is  not  acting  for  its  own  account  and  is 
using  the  Form  W-8  to  transmit 
beneficial  owner  certification  for  the 
payment  to  which  the  Form  W-8 
relates.  These  procedures  are  essentially 
similar  to  those  in  effect  for  portfolio 
interest  on  registered  obligations  under 
§  1.9999-5(b),  A9  and  that  are  proposed 
to  be  retained  in  proposed  §  1.871- 
14(c)(2)(iii). 

Paragraph  (e)(4)(i)  requires  that,  in  the 
case  of  joint  owners,  each  owner 
provide  a  withholding  certificate.  This 
rule  would  parallel  the  requirements  for 
backup  withholding  purposes.  See 
§31.3406(h)-2(a). 

Paragraph  (e)(4)(ii)(A)  provides  the 
general  rule  that  a  withholding 
certificate  would  be  valid  for  a  period  of 
three  years  or  until  the  circumstances  of 
the  beneficial  owner  changed,  making 
an  item  of  information  on  the  certificate 
incorrect.  However,  under  paragraph 
(e)(4)(ii)(B),  a  withholding  certificate 
that  includes  a  TIN  would  be  valid 
indefinitely  if  the  income  (or,  under 
special  procedures,  the  TIN)  with  which 
the  certificate  is  associated  were 
reported  to  the  IRS.  For  example,  a  bank 
may  rely  on  a  claim  of  foreign  status  by 
an  account  holder  if  it  holds  a  Form  W- 
8  for  the  account  holder  even  without  a 
TIN.  In  that  case,  the  certificate  would 
be  valid  for  a  period  of  three  years  only 
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If.  however,  the  account  holder  were  to 
state  a  TIN  on  the  form  and  the  bank 
adopted  procedures  by  which  it  reports 
the  TIN  to  the  IRS  as  provided  in 
proposed  i»  I.1461-l(d).  the  certificate 
would  be  valid  indefinitely  until  a 
•jhange  in  t:irf;umstances  of  the  account 
holder  made  the  information  on  the 
form  incorrect. 

Second,  certificates  furni.shed  to  claim 
a  reduced  rate  of  withholdinj?  on 
income  that  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States  would  also  be 
limited  to  three  years  in  all 
i:ircumstances.  This  is  a  change  from 
existing  regulations  under  §  1.1441- 
4(a)(2)  that  require  that  a  new  certificate 
be  filed  each  year.  This  change  would 
relieve  the  burden  associated  with 
annual  renewal  of  these  certificates  and 
simplify  compliance  by  providing 
uniform  validity  period  rules.  The  3- 
year  period  of  validity  for  this  certificate 
would  extend  from  the  date  it  is  signed 
'o  the  last  day  of  the  third  succeeding 
lialendar  year  This  change  would  insure 
a  full  3-year  validity  period  in  all  cases 
(and  up  to  four  years  whore  the 
certificate  is  furnished  at  the  beginning 
of  the  calendar  year). 

Under  paragraph  (e)(4)(iiij, 
withholding  certificates  must  be 
retained  for  as  long  as  they  are  relevant 
for  the  determination  of  the  withholding 
agent's  liability  under  proposed 
<i  1.1461-1.  This  rule  would  replace  the 
4-year  retention  period  under  current 
law  and  confonn  the  rules  under  section 
1441  to  the  retention  period  required  for 
Forms  W-9  under  .section  3406.  This 
change  is  necessary  because  the  Form 
\V-8.  like  Form  W-9.  is  proposed  to  be 
made  valid  indefinitely  in  certain 
circumstances.  Paragraph  (e)(4)(iv) 
anticipates  the  possibility  that,  in  the 
future,  a  withholding  agent  may  rely  on 
electronically, transmitted  information 
otherwise  required  to  be  stated  on  a 
withholding  certificate. 

Paragraph  (e)(4)(v)  provides  for  on- 
line confirmation  procedures  forTIN's 
required  to  be  stated  on  withholding 
certificates  in  order  to  verify  their 
correctness  and  the  claim  that  it  belongs 
to  a  foreign  person.  Such  procedures  are 
being  developed  by  the  IRS  and,  when 
the  system  becomes  operational,  the  IRS 
may  require  certain  categories  of 
withholding  agents  handling  large 
volumes  of  payments  to  foreign  persons 
(such  as  certain  teaching  institutions)  to 
perform  on-line  confirmation  of  such 
tin's.  These  procedures  would  be 
similar  to  those  currently  in  use  under 
section  3406  in  order  to  notify  payors  of 
an  incorrect  TIN. 

Paragraph  (e)(4)(vi)  defines  an 
acceptable  substitute  form.  As  under 


section  3406,  these  regulations  would 
permit  the  use  of  substitute  forms 
provided  the  information  furnished  is 
the  same  as  is  required  under  the 
regulations  and  is  certified  to  be  correct 
under  penalties  of  perjury.  See 
§31.3406(h)-3(c)(l). 

Paragraph  (e)(4)(vii)  provides  all  of 
the  circumstances  in  which  a  taxpayer 
is  required  to  furnish  a  TIN  on  a 
withholding  certificate  for  purposes  of 
the  regulations  under  sections  1441, 
1442,  and  1443.  Taxpayers  would  be 
required  to  furnish  a  TIN  when  claiming 
the  benefit  of  a  reduced  rate  under  an 
income  tax  treaty  (other  than  with 
respect  to  dividends  on  publicly  traded 
stocks)  or  because  income  is  effectively 
connected  with  a  U.S.  trade  or  business. 
In  addition,  intermediaries, 
partnerships,  foreign  organizations 
claiming  to  be  tax-exempt  under  section 
501(c),  and  private  foundations  would 
be  required  to  furnish  a  TIN.  A  TIN 
would  be  an  IRS  Individual  Taxpayer 
Identification  Number  (ITIN),  a  Social 
Security  Number  (SSN),  or  an  Employer 
Identification  Number  (EIN).  A 
nonresident  afien  individual  not  eligible 
for  a  social  security  number  would  be 
able  to  obtain  an  ITIN  from  the  IRS.  See 
proposed  regulations  under  section 
6109  describing  procedures  for 
obtaining  an  ITIN. 

Paragraph  (e)(5)(i)  provides  that  a 
qualified  intermediary  may  furnish  a 
single  intermediary  withholding 
certificate  to  a  withholding  agent  on 
behalf  of  beneficial  owners,  other 
intermediaries,  and  U.S.  payees.  The 
qualified  intermediary  would  have  to 
obtain  certification  or  docimientation 
from  these  persons  on  whose  behalf  the 
intermediary  withholding  certificate  is 
provided.  Generally,  the  certification 
and  documentation  would  be  the  same 
as  that  which  a  withholding  agent  is 
required  to  obtain,  subject  to  such 
modifications  as  the  intermediary's 
agreement  with  the  IRS  would  provide. 
It  is  anticipated  that  the  terms  of  the 
agreement  would  be  flexible  enough  to 
accommodate  the  individual 
circumstances  of  a  particular  qualified 
intermediary,  including  any  locally 
applicable  know-your-custoraer  rules  or 
practices.  Therefore,  the  agreement 
might  acknowledge  certain 
documentary  evidence  procedures 
already  in  place  and  not  require 
additional  documentation.  Paragraph 
(e)(5)(ii)  provides  that  a  qualified 
intermediary  is  a  foreign  person  that  is 
a  party  to  a  withholding  agreement  with 
the  IRS  and  is  a  clearing  organization  as 
defined  in  §  1.163-5(c)(2)(i)(D)(8).  a 
financial  institution  as  defined  in 
§  1.165-12(c)(l)(iv),  a  partnership,  or 
any  other  person  acceptable  within  the 


discretion  of  the  IRS.  A  qualified 
intermediary  would  be  able  to  either 
assume  primary  responsibility  for 
withholding  and  reporting  to  the  IRS  (if 
so  permitted  imder  its  agreement  with 
the  IRS)  or  leave  that  responsibility  to 
the  withholding  agent.  A  qualified 
intermediary  that  assumes  primary 
withholding  responsibility  would 
present  an  intermediary  withholding  ^^.^ 
certificate  to  the  withholding  agent  or 
another  qualified  intermediary 
representing  that  it  will  withhold  all 
appropriate  amounts  and  comply  with 
all  applicable  reporting  requirements. 
The  withholding  agent  or  other 
qualified  intermediary  would  be 
allowed  to  rely  on  such  a  certificate  and 
not  withhold.  However,  the  withholding 
agent  would  have  to  file  Forms  1042 
and  1042-S  under  section  1461  to  report 
the  payment  to  the  qualified 
intermediary  and  the  qualified 
intermediary's  EIN.  See  proposed 
§  1.1461-l(b)(2)(ii)  and  (c)(4)(ii). 

A  qualified  intermediary  that  does  not 
assume  primary  withholding 
responsibility  would  present  an 
intermediary  withholding  certificate  to  a 
U.S.  withholding  agent  or  another 
qualified  intermediary  representing  that 
beneficial  owners  of  U.S.  income 
payments  (other  than  gross  proceeds) 
are  not  U.S.  persons  and,  if  applicable, 
qualify  for  a  reduced  rate  of 
withholding.  It  is  anticipated  that  a 
qualified  intermediary  would  establish 
separate  accounts  for  income  subject  to 
different  withholding  rates.  A  single 
intermediary  withholding  certificate 
should  serve  as  documentation  for  all 
these  separate  accoimts.  In  addition,  the 
qualified  intermediary  would  provide  a 
Form  W-9  for  each  beneficial  owner 
that  is  a  U.S.  person  to  whom  payments 
of  income  otherwise  subject  to 
v\rithholding  are  made  and  for  whom 
reporting  is  required  under  chapter  61 
of  the  Code. 

A  qualified  intermediary  would 
generally  have  to  agree  to  be  subject  to 
the  same  reporting  requirements  as 
apply  to  withholding  agents  under 
proposed  §  1.1461-lCb)  and  (c),  to  allow 
periodic  inspection  of  its  records,  and  to 
pay  any  amount  of  tax  liability 
determined  to  be  due.  The  IRS  intends 
to  agree  to  arrangements  with  the 
qualified  intermediary  so  that,  for 
example,  inspection  of  records  may  be 
minimized  where  the  IRS  otherwise  gets 
sufficient  access  to  beneficial  ownership 
information,  through  armual  reporting 
of  TIN'S,  review  of  know-your-customer 
rules,  and  selection  of  appropriate 
account  information,  or  through  an 
exchange  of  information  program  under 
a  tax  treaty.  In  appropriate  cases,  the 
IRS  may  rely  on  audits  performed  by  an 


■^ 


institution's  approved  extpmal  auditors 
whefe,  for  example,  under  an/fi)come 
tax  treaty  or  local  laws,  the  IRS  iwould 
be  given  access  to  appropriate  auditor's 
records  to  verify  compliance.  Records 
may  include  workpapers  of,  reports 
prepared  by,  and  methodology 
employed  by,  the  approved  external 
auditors. 

A  proposed  revenue  procedure 
providing  guidance  with  respect  to 
withholding  agreements  has  been 
published  as  Announcement  96-23 
simultaneously  with  the  publication  of  | 
this  docLunent  in  the  Federal  Register.  | 


Paragraph  (e)(5)(v)  specifies  that  a       V 
foreign  partnership  that  is  a  qualified      \ 
intermediary  acting  for  its  partners  is  a 
withholding  agent  with  respect  to  its 
partners'  distributive  shares  of  income 
paid  to  the  partnership.  In  that  case,  the 
partnership  is  subject  to  the  same 
withholding  and  reporting  procedures 
as  would  apply  to  a  domestic 
partnership.  Thus,  any  arrangement 
whereby  the  partnership  would  seek  to 
shift  primary  withholding  responsibility 
to  the  withholding  agent  under  the 
provisions  of  paragraph  (e)(5)(iv)(B) 
would  not  be  recognized. 

Paragraph  (f)  contains  a  set  of 
presumptions  upon  which  a 
withholding  agent  (for  purposes  of 
section  1441)  and  a  payor  (for  purposes 
of  the  1099  reporting  provisions)  would 
rely  to  determine  whether  to  treat  a 
person  as  U.S.  or  foreign  if,  at  the  time 
of  payment,  the  withholding  agent  or 
payor  does  not  have  actual  knowledge 
of  the  status  of  the  person  to  whom  the 
payment  is  made  and  lacks  the  required 
documentation  or  knows  or  has  reason 
to  know  that  the  documentation  it  holds 
is  incorrect  or  unreliable.  A 
presumption  under  this  paragraph  (f) 
could  be  rebutted  by  providing  or 
correcting  the  required  documentation 
to  the  withholding  agent  pr  payor.  Thus, 
these  presumptions  would  assist  the 
payor  in  determining  whether  the 
income  paid  is  subject  to  the  1099 
reporting  and  backup  withholding 
regime  (if  paid  to  a  U.S.  person  that  is 
not  an  exempt  recipient)  or  to  the 
section  1441  withholding  regime  (if 
paid  to  a  foreign  person). 

Presumptions  of  foreign  status 
resulting  fi'om  the  application  of  these 
provisions  would,  when  applied  for 
purposes  of  section  1441,  only  affect 
whether  the  withholding  agent  should 
withhold  30  percent  from  the  payment 
on  the  ground  that  the  payment  may, 
under  the  provisions,  be  treated  as  made 
to  a  foreign  beneficial  owner.  However, 
the  presumptions  could  not  operate  to 
deem  the  payee  as  having  established 
proof  of  foreign  status  for  purposes  of 


claiming  a  reduced  rate  of  tax  under  the 
Code  or  an  income  tax  treaty. 

Paragraph  (f)(2)(i)  addresses 
reportable  payments  to  a  non-exempt 
recipient  (a  non-exempt  recipient  is  a 
person  for  whom  the  payor  must  file  a 
Form  1099;  see  proposed  §  1.6049- 
4(c)(l)(ii)  for  a  list  of  exempt  recipients). 
Where  a  withholding  agent  lacks  the 
requirejiilocumeiLtation,  it  would 
prpsdme  that  the  payee  is  a  U.S. 

dividual.  Accordingly,  the 
withholding  agent  wouldWithhold  31 
percent  under  section  3^6.  Paragraph 
(f)(2)(ii)  incorporates  the  concept  of  the 
30-day  grace  period  under  §  51.3406(d)- 
3(a)  for  a  payee  to  furnish  a  Form  W- 

tto  the  payor.  Because  it  may  take 
nger  to  obtain  the  required 
documentation  firom  a  foreign  person 
than  from  a  U.S.  person,  the  proposed 
regulations  allow  a  withholding  agent  to 
treat  a  payee  as  a  beneficial  owner  that 
is  a  foreign  person  for  up  to  90  days 
from  the  date  the  agent  credits  the 
payee's  account  (or  until  the  end  of  the 
calendar  year  if  earlier)  if  the 
withholding  agent  has  the  name  and  a 
foreign  address  for  the  account  holder  or 
a  fiacsimile  copy  or  an  electronic 
transmission  of  the  information  on  a 
withholding  certificate.  This  special 
rule  would  defer  the  obligation  to 
backup  withhold  under  section  3406 
because  there  are  sufficient  indicia  of 
foreign  status,  but  does  jiot  defer  the 
obligation  to  withhold  imder  section 
1441,  if  applicable.  If  the  required 
documentation  were  provided  or 
corrected  within  the  90-day  grace 
period,  the  amount  withheld  may  be 
refunded  to  the  payee  under  the 
adjustment  procedures  described  in 
proposed  §  1.1461-2.  The  90-day  grace 
period  would  be  terminated  if  any  part  . 
of  the  proceeds  in  the  account  that  are 
subject  to  the  grace  period  were 
withdrawn  (other  than  for  purposes  of 
withholding  an  amount  of  tax).  If  the 
required  documentation  were  not 
provided  or  corrected  by  the  expiration 
of  the  grace  period,  the  payee  would  be 
presumed  to  be  a  U.S.  payee  for 
purposes  of  section  3406  and  chapter  61  ■ 
of  the  Code  from  the  date  the  account 
was  first  credited. 

A  special  rule  for  joint  owners  or 
payees  is  provided  in  paragraph 
(f)(2)(iii)  that  would  permit  a 
withholding  agent  to  presume  that  a 
payment  made  to  joint  owners  or  payees 
for  whom  it  does  not  hold  the  required 
documentation  is  made  to  U.S.  payees. 
The  grace  period  would  apply  to  joint 
payees  if  each  payee  qualified  for  its 
application.  If  any  one  of  them 
withdrew  any  portion  of  the  funds  in 
the  account,  then  additional 


withholding  under  paragraph 
(n(2)(ii)(A)  would  be  required 

Paragraph  (n(2)(iv)  addresses 
reportable  payments  to  an  exempt 
recipient.  In  that  case,  the  withholding 
agent  could  presume  that  the  payee  is  a 
foreign  person  if  it  knew  the  payee's 
TIN  and  the  TIN  began  with  the  two 
digits  "98."  The  withholding  agent  also 
could  presume  that  the  payee  is  a 
foreign  person  if  the  payee  had  a  foreign 
mailing  address  or  the  payment  were 
made  outside  of  the  United  States  (as 
defined  in  proposed  §  1.6049-5(e)).  In 
other  cases,  the  withholding  agent  could 
presume  that  the  txempt  recipient  is  a 
U.S.  person.  Thus,  for  example,  a  U.S. 
withholding  agent  making  a  payment  o,'' 
interest  on  a  registered  obligation  to  a 
corporation  with  an  EIN  beginning  with 
the  digits  "98"  would  not  have  to 
backup  withhold  under  section  3406 
(because  the  corporation  is  an  exempt 
recipient).  However,  it  should  withhold 
a  30  percent  tax  under  section  1442 
because  the  condition  under  §  1.871- 
14(c)(l)(iii)  that  a  certificate  of  foreign 
status  be  received  by  the  U.S. 
withholding  agent  for  the  interest  to 
qualify  as  portfolio  interest  would  not 
be  satisfied.  Thus,  the  withholdijiig 
agent  should  treat  the  interest  is  not 
qualified  for  the  portfolio  interest 
exemption  for  purposes  of  section 
1441(h)(9).  Adjustments  to  the  tax  may 
be  made  at  a  later  time  in  accordance 
with  proposed  §  1.1461-2  if  the  required 
documentation  described  in  proposed 
§  1.871-14(c)(2)  is  later  furnished.  See 
proposed  §§  1.871-14(c)(3)  and  1  1441- 
1(f)(5)  for  rules  addressing  late  received 
documentation. 

Paragraph  (f)(3)  contains  special 
presumption  provisions  for  certain 
payments  that  are  not  subject  to  backup 
withholding:  scholarship  and  pension 
income.  In  the  case  of  scholarship  and 
grant  income,  the  withholding  agent  or 
payor  may  generally  treat  the  payee  as 
a  U.S.  person  unless  it  has  U.S.  visa 
information  in  its  records  concerning 
the  payee.  For  pension  and  annuities, 
the  payment  would  be  presumed  to  be 
made  to  a  U.S.  person  if  the  payor  had 
the  payee's  Social  Security  number  and 
the  payment  were  made  either  to  a  US. 
mailing  address  or  to  a  mailing  address 
in  a  foreign  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect  that  exempts  residents  of  the 
country  from  U.S.  tax  on  that  income  In 
all  other  cases,  the  payor  could  presume 
^hat  the  payee  is  a  foreign  person.  A 
withholding  agent  may  use  these 
presumptions  as  a  safe  harbor  or  may. 
at  its  option,  choose  to  withhold  at  a 
higher  rate  if  it  were  unsure  of  the 
application  of  the  presumption  in  a 
particular  case. 
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Paragraph  (OH)  provides  special  rules 
tor  pass-lhrough  entities.  Paragraph 
(f)l4)(i)  provides  rules  tor  determining 
whether  to  treat  a  partnership  as  foreign 
or  domestic.  The  withholding  agent  or 
payor  could  presume  that  the 
partnership  is  a  foreign  partnership  if 
the  withholding  agent  or  payor  actually 
knows  that  the  partnership's  EIN  begins 
with  the  digits  "98,"  if  the  mailing 
address  of  the  partnership  is  in  a  foreign 
country,  if  the  payment  is  made  outside 
of  the  United  States  (as  defined  in 
proposed  §  1.6049-5(e)).  or  if  the 
withholding  agent  or  payor  kjiows  or 
had  reason  to  know  that  the  partnership 
is  foreign. 

Under  paragraph  (f)(4)(ii),  a 
withholding  agent  or  payor  that  makes 
a  reportable  payment  to  a  person 
determined  to  be  a  foreign  partnership 
could  presume  that  any  partner  for 
which  it  does  not  hold  the  required 
documentation  is  a  U.S.  individual.  In 
that  case,  the  payee  would  be  treated  as 
a  U.S.  payee  that  is  not  an  exempt 
recipient  and  the  payment  would  be 
subject  to  reporting  under  chapter  61  of 
the  Code  and  to  ba<;kup  withholding 
under  section  3406. 

Paragraph  (f)(4)(iii)  provides  rules  for 
partners'  distributive  shares.  A  domestic 
partnership  could  treat  a  partner  as  a 
U.S.  payee  if.  at  the  time  it  is  required 
to  withhold  on  a  reportable  payment,  it 
did  not  hold  all  of  the  required 
documentation  for  that  partner.  A 
foreign  partnership  that  is  a  qualified 
intermediary  under  proposed  S  1.1441- 
l(o)(5)(ii)  could  treat  a  partner  as  a 
foreign  payee  if,  at  the  time  it  were 
required  to  withhold  on  a  reportable 
payment,  it  could  not  associate  the 
payment  with  the  required 
documentation. 

Paragraph  (f)(5)  clarifies  that  a 
withholding  agent  that  does  not  a«;t  in 
accordance  with  the  presumptions  and 
fails  to  withhold  the  required  amount 
may  be  liable  under  section  1461  or 
3403  for  the  tax  that  should  have  been 
withheld  based  upon  the  presumptions 
in  paragraph  (f),  unless  the  withholding 
agent  can  demonstrate  either  that  the 
correct  amount  of  tax  was,  in  fact, 
withheld  or  that  the  beneficial  owner 
paid  the  tax  due.  Proof  of  payment  of 
tax  could  be  established  on  the  basis  of 
a  Form  4669  furnished  by  the  beneficial 
owner  certifying  the  amount  of  tax  paid 
to  the  IRS.  Proof  that  the  correct  amount 
of  tax  was,  m  fact,  withheld,  could  be 
based  upon  obtaining  the  required 
documentation,  l^te-received 
documentation  could  be  accepted  as 
proof  of  status  and  entitlement  to  a 
reduced  rate  of  tax.  However,  if  the 
delays  involved  in  obtaining  this 
documentation  affected  its  reliability, 


the  IRS  could  require  further  proof  of 
status  or  entitlement  to  a  reduced  rate. 
Further,  pursuant  to  section  1463  or 
section  3403.  the  withholding  agent 
would  be  liable  for  interest  under 
section  6601,  even  though,  ultimately, 
there  is  no  underlying  tax  liability. 

Penalties  may  also  appW- 

Under  paragraph  (T)(6).  a  reportable 
payment  is  an  amount  reportable  under 
section  3406(b)  (without  regard  to  any 
exception  to  reporting  under  section 
6041.  6041A.  6042,  6045,  6049.  6050A. 
or6050N). 

Paragraph  (f)(7)  provides  that  if 
overwithholding  occurs  under  section 
1441  as  a  result  of  application  of  the 
presumptions  in  paragraph  (f), 
adjustments  may  be  made  in  accordance 
with  proposed  §  1.1461-2(a). 
Appropriate  refunds  and  credits  may  be 
claimed  under  section  1464  or  6414. 
Amounts  overwithheld  under  section 
3406  are  subject  to  adjustments 
pursuant  to  §  31.6413(a)-3(a){l). 

Paragraph  (g)  provides  that  these  rules 
are  effective  for  payments  made  after 
December  31.  1997.  However,  transition 
rules  are  provided  so  that  valid 
certificates  (as  determined  under 
current  rules)  that  are  outstanding  on 
the  date  that  is  60  days  after  these 
regulations  are  published  as  final 
regulations  may  continue  to  be  relied 
upon  for  their  period  of  validity.  In 
addition,  dividends  on  publicly  traded 
stocks  are  given  special  transition  relief. 
See  proposed  §  1.1441-6(b)(2). 

section  1.1441-2    Income  Subject  to 
Withholding 

Paragraph  (a)  restates  the  rules  in 
§§  1.1441-1  and  -3(a)  of  the  existing 
regulations  limiting  withholding  to 
itjms  of  income  from  sources  within  the 
United  States.  Paragraph  (b)  simplifies 
§1.1441-2(a)  of  the  existing  regulations 
by  providing  that,  for  purposes  of 
chapter  3  of  the  Code,  fixed  or 
determinable,  annual  or  periodical 
(FDAP)  income  is  any  income 
includable  in  income  under  section  61, 
subject  to  enumerated  exceptions  in 
paragraph  (b)(2)  (including  certain 
exceptions  for  original  issue  discount 
and  capital  gains,  including  option 
premiums).  Under  these  proposed  rules, 
income  paid  under  a  notional  principal 
contract  would  be  FDAP.  but  see 
proposed  §  1.1441-4(a)(3)  for  an 
exemption  from  withholding. 

Paragraph  (b)(3)  reflects  the  position 
adopted  by  the  IRS  in  TIR-877 
(December  27.  1966)  and  in  Rev.  Rul. 
68-333.  1968-1  C.B.  390  that  FDAP 
includes  original  issue  discount  paid  by 
an  original  issuer  of  bonds  or  other 
obligations  with  original  issue  discount. 
However,  under  the  authority  of  section 


1441(c)(8i,  only  certain  items  of  original 
issue  discdiyit  afe  currently  subject  to 
withholding 'bt^ax  under  Chapter  3.  The 
lack  of  rules  in  this  area  in  the  past 
reflects  the  difficulties  in  determining 
the  amount  of  OID  upon  which 
withholding  should  be  applied.  These 
proposed  regulations,  however,  identify 
transactions  in  which  information  about 
the  amount  of  orighial  issue  discount 
would  generally  be  known  or  available 
to  the  withholding  agent.  Therefore,  the 
proposed  regulations  require 
withholding  on  amounts  paid  upon  sale 
by  an  obligor  that  is  related  to  the 
original  issuer.  In  addition,  amounts  ~ 
that  fail  to  qualify  for  the  portfolio 
interest  exemption  under  section  871(h) 
or  881(c)  (because,  for  example,  the 
statement  described  in  section  871(h)(5) 
has  not  been  furnished  to  the  U.S. 
withholding  agent)  would  also  be 
subject  to  withholding,  regardless  of 
whether  it  is  possible  for  the 
withholding  agent  to  determine^ 
precisely  the  amount  of  OID.  See 
proposed  §  1.871-14(c)(2).  If  the 
required  documentation  were  not 
furnished,  the  amounts  could  be  treated 
as  paid  to  a  U.S.  or  foreign  payee  based 
upon  the  presumptions  in  proposed 
§1.1441-l(f).  If  the  amounts  are 
presumed  paid  to  a  U.S.  payee,  backup 
withholding  under  section  3406  might 
apply.  See  §31.3406(b)(2)-(2).  If  the 
amounts  are  presumed  paid  to  a  foreign 
payee,  withholding  under  section  1441 
would  apply  (unless  the  OID  instrument 
had  a  maturity  not  exceeding  183  days 
from  the  date  of  issue). 

Under  these  rules,  the  entire  amount 
of  OID  (as  determined  on  the  date  of 
issue)  would  have  to  be  reported  as 
taxable  if  the  exact  amount  of  OID  were 
not  known.  Any  amount  of 
overwithholding  may  be  adjusted  or 
refunded  in  accordance  with  the 
procedures  in  proposed  §  1.1461-2(a)  or 
§1.1464-1. 

The  proposed  changes  to  the  OID 
rules  would  be  effective  for  OID  on 
obligations  issued  after  a  date  that  is  60 
days  afler  these  regulations  are 
published  as  final  regulations. 

Paragraph  (c)  restates  §  1.1441-2(b)  of 
the  existing  regulations  to  eliminate  the 
reference  to  pre-1967  payments.  It  also 
eliminates  the  reference  to  items  of 
income  under  section  402(a)(2)  and 
403(a)(2),  relating  to  payments  from 
certain  employees  trusts  or  under 
employee  annuities,  in  order  to  conform 
to  the  amendment  made  to  sections 
1441(b)  and  (c)(5)  by  Public  Low  102- 
318  that  deleted  these  sections  from  the 
requirement  of  withholding  under 
section  1441.  ' 

Paragraph  (d)  lists  exemptions  from 
withholding  for  certain  items  that 
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otherwise  constitute  FDAP  income. 
Paragraph  (d)(1)  lists  the  exceptions  that 
are  not  conditioned  upon  furnishing 
documentation  (e.g.,  interest  on  bearer 
or  foreign  targeted  registered 
obligations,  short-term  obligations). 
However,  documentation  may  be 
required  under  the  1099  reporting 
provisions  in  order  to  avoid  reporting 
under  sections  6041  or  6049  and  backup 
withholding  under  section  3406. 
Paragraph  (d)(2)  lists  two.  other 
exceptions,  but  those  exceptions  are 
conditioned  upon  furnishing 
documentation  described  in  proposed 
§  1.871-14(c)(2).  The  exceptions  are 
portfolio  interest  on  registered 
obligations  described  in  section 
871(h)(2)(B)  or  881(c)(2)(B)  (other  than 
foreign  targeted  obligations)  and  bank 
deposit  interest  described  in  section 
871(i)(2)(A).  Because  bank  deposit 
interest  is  not  subject  to  beneficial 
owner  documentation  requirements 
under  current  rules,  the  regulations 
propose  a  transition  rule  that  would 
allow  interest  paid  on  accounts  in 
existence  on  or  before  a  date  that  is  60 
days  after  these  regulations  are 
published  as  final  regulations  to 
continue  to  be  subject  to  current  rules 
until  December  31,  1999. 

Paragraph  (e)  clarifies  the  meaning  of 
payment  for  purposes  of  withholding. 
An  amount  would  be  considered  paid 
when  it  is  includable  in  income  under 
the  cash  basis  method  of  accounting. 
Under  paragraph  (e)(2).  income 
reallocated  under  section  482  from  a 
U.S.  person  to  a  related  foreign  perso^ 
would  be  considered  a  payment  for  ^ 
withholding  tax  purposes.  A  payment 
would  also  be  considered  to  be  made  if 
income  arose  as  a  result  of  a  secondary 
adjustment  made  after  income  is 
allocated  under  section  482.  unless  the 
taxpayer  entered  into  a  repatriation 
agreement  that  eliminated  the  liability 
for  withholding.  Paragraph  (e)(3) 
provides  that  income  is  not  considered 
paid  if  it  is  blocked  under  certain 
executive  authority,  but  is  considered 
paid  on  the  date  the  blocking  restriction 
is  removed  and.  therefore,  subject  to 
withholding  as  of  that  date.  Paragraph 
(e)(4)  provides  special  payment  rules  for 
dividends.  These  rules  are  similar  to 
those  in  effect  for  purposes  of  backup 
withholding.  See  §31.3406(b)(2)-4. 
Paragraph  (e)(5)  coordinates  the 
payment  election  for  branch  interest  tax 
under  §  1.884-4(c)(l)  with  section  6049 
and  the  withholding  provisions  under 
section  1441, 

Section  1.1441-3    Amounts  Subject  to 
Withholding 

Paragraph  (a)  restates  the  rule  in 
§  1.1441-2(a)(l)  of  the  existing 


regulations  that  withholding  is  generally 
imposed  on  the  gross  amount  of  income. 
Paragraph  (b)  provides  for  special 
withholding  rules  for  interest.  Paragraph 
(b)(1)  restates  the  rule  in  §  1.1441- 
3(c)(3)  of  the  existing  regulations  that 
requires  withholding  on  the  entire 
amount  of  stated  interest  owed  on  an 
interest-bearing  obligation,  regardless  of 
the  character  of  the  amounts  paid.  The 
heading  is  modified  to  eliminate  any 
inference  that  this  rule  is  limited  to 
payments  on  defaulted  interest  coupons. 
Paragraph  (b)(2)  restates  the  exemption 
from  withholding  in  §  1.1441-4{h)  of  the 
existing  regulations  regarding  sales  of 
obligations  between  interest  payment 
dates.  An  anti-abuse  rule  is  added  that 
would  require  withholding-wTiere  the 
withholding  agent  knew  or  had  reason 
to  know  that  the  sale  transaction  was 
part  of  a  plan  the  principal  purpose  of 
which  was  to  avoid  withholding 
through  a  pattern  of  sales  and 
repurchases. 

Paragraph  (c)  provides  rules  relating 
to  corporate  distributions  and 
substantially  relieves  the  withholding 
burden  imposed  under  §  1.1441-3(b)  of 
the  existing  rsgulations  on  these 
distributions.  Under  the  proposed 
regulations,  a  corporation  could 
determine  the  amount  of  a  distribution 
subject  to  withholding  based  on  a 
reasonable  estimate  of  available 
earnings  and  profits  for  the  taxable  year. 
A  corporation  that  made  a  reasonable 
estimate,  but  nonetheless 
underwithheld.  would  remain  liable  for 
the  amount  of  tax  underwithheld  (and 
interest),  but  not  penalties.  These 
proposed  regulations  adopt  the  same 
"reasonable  estimate"  standard  as  is 
provided  under  §31. 3406(b)(2)-4(c)(2). 
Under  paragraph  (c)(2)(ii).  an 
intermediary  could  rely  on  a  reasonable 
estimate  represented  by  the  distributing 
corporation.  The  distributing 
corporation  would  be  made  liable  for 
any  amount  of  underwithholding  where 
the  withholding  agent  had  relied  on  the 
representation  and  the  estimate  had  not 
been  reasonably  determined. 

Paragraph  (c)(3)  proposes  special 
procedures  for  withholding  on  certain 
distributions  made  by  a  Regulated 
Investment  Company  (RIC).  In  order  to 
determine  whether  a  withholding 
obligation  arises  in  that  case,  a  RIC 
would  benefit  from  the  same  exceptions 
that  would  apply  to  other  corporations 
for  distributions  payable  in  stock  or 
stock  rights  or  distributions  treated  in 
part  or  in  full  as  in  exchange  for  stock. 
In  addition,  the  proposed  regulations 
provide  that  no  withholding  is  required 
for  a  distribution  that  is  a  capital  gain 
dividend  defined  in  section  852(b)(3)(C) 
or  an  exempt  interest  dividend  defined 


in  section  852(b)(5)(A).  Special 
procedures  are  proposed  for 
implementing  these  exemptions, 
however,  because  a  RIC  must 
specifically  designate  the  extent  to 
which  a  distribution  falls  under  one  of 
these  provisions.  Under  applicable 
rules,  the  designation  may  be  made  as 
late  as  60  days  after  the  close  of  the 
RIC's  taxable  year,  and  after  making  the 
designation,  the  RIC  may  find  that  the 
amount  so  designated  exceeds  what  the 
Code  and  the  regulations  allow.  This 
presents  special  difficulties  under 
section  1441.  which  ^ssUmes  that  the 
amounts  subject  to  withholding  are 
fixed  at  the  time  they  are  paid. 

To  address  these  special  difficulties, 
paragraph  (c)(3)  would  allow  a  RIC  to 
designate  interim  distributions  as  being 
subject  to  section  852(b)(3)(C)  or 
852(b)(5)(A).  If  it  later  determined  that 
the  designation  was  in  excess  of  what 
was  permitted  and,  as  a  result,  had 
underwithheld,  the  RIC  would  have  to 
satisfy  the  tax  liability  and  could  adjust 
the  withholding  pursuant  to  proposed 
§  1.1461-2(b).  A  RIC  would  not  be 
subject  to  penalties  for  failure  to 
withhold  timely,  provided  the 
designation  was  based  upon  a 
reasonable  estimate  when  made. 
However,  interest  would  apply  under 
section  6601.  In  addition,  the  RiC  might 
be  liable  for  penalties  if  the  IRS 
determined  that  the  estimates  were  not 
reasonably  determined. 

Paragraph  (d)  restates,  without 
significant  changes,  the  rule  in 
§  1.1441-3(d)  of  the  existing  regulations 
regarding  withholding  on  the  full 
amount  realized  from  the  sale  of 
property  where  the  withholding  agent 
does  not  know  the  amount  of  gain 
subject  to  withholding.  A  withholding 
agent  may,  however,  determine  gain 
based  on  the  beneficial  owner's  — 

withholding  certificate  if  it  mdicates  thf 
beneficial  owner's  basis  in  the  property 
sold.  This  rule  is  of  limited  application 
as  most  capital  gains  are  exempt  from 
withholding  under  section  1441. 

Paragraph  (e)  restates  the  rule  in 
§  1.1441-7(c)  of  the  existing  regulations 
pertaining  to  payments  in  kind.  The 
property  conversion  requirement  under 
current  rules  would  be  made  optional 
Instead,  the  withholding  agent  could 
choose  to  obtain  payment  from  another 
source.  The  regulations  further  propose 
to  clarify  that  the  amount  of  a  payment 
in  kind  is  measured  by  the  fair  market 
value  of  the  property  transferred  or  of 
the  services  provided.  Payments  made 
in  foreign  currency  require  a  conversion 
of  the  amount  of  tax  using  the  spot  rate 
(as  defined  in  §  1.988-l(d)(l))  or  a 
reasonable  spot  rate  convention. 
Paragraph  (e)(3)  provides  guidance 
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where  the  withholding  agent's 
satisfaction  of  the  beneficial  owner's  tax 
liability  constitutes  additional  income 
to  the  beneficial  owner  that  is  subject  to 
withholding.  In  that  case,  the  final 
withholding  tax  liability  would  be 
calculated  under  a  gross-up  formula. 

The  provisions  currently  stated  under 
§  1.1441-3(j),  relating  to  conduit 
financing  arrangements,  are  proposed  to 
be  incorporated  without  change  into  a 
new  paragraph  (fl-  These  provisions  are 
not  reproposed. 

The  address  rule  in  §  1.1441-3(b)(3)  of 
the  existing  regulations  would  be 
eliminated  and  replaced  by 
requirements  to  furnish  appropriate 
documentation  or  to  establish  foreign 
status  and.  if  applicable,  residence  in  a 
treaty  country.  See  proposed  §  1.1441- 
1(e)  and  1.1441-6.  Section  §  1.1441- 
3(c)(1)  requiring  withholding  in  the  case 
of  interest  paid  on  obligations  issued  by 
the  U.S.  government  would  be  deleted 
as  unnecessary  given  the  provisions  in 
§  1.1441-2(a)  describing  income  subject 
to  withholding.  Section  §  1.1441-3(c)(4) 
addressing  unknown  owners  would  also 
be  deleted  because  the  presumption 
provisions  in  §  1.1441-l(f)  provide 
guidance.  The  special  rules  for  tax-free 
covenant  bonds  issued  prior  to  1934  are 
proposed  to  be  deleted.  Comments  are 
solicited  as  to  whether  these  rules  are 
still  necessary. 

Section  1.1441-4    Certain  Exemptions 
From  Withholding 

Paragraph  (a)(1)  restates,  without 
significant  change,  the  provisions  in 
tj  1.1441^(a)  of  the  existing  regulations 
regarding  the  e.xemption  from 
withholding  for  certain  income 
effectively  conne<:ted  with  the  conduct 
of  a  trade  or  business  within  the  United 
States.  The  regulations  clarify  that  the 
exemption  under  this  se<;tion  does  not 
apply  to  claim  an  exemption  under  an 
income  tax  treaty  (i.e..  income  not 
attributable  to  a  permanent 
establishment).  Claims  of  treaty  benefit 
must  be  made  under  the  pro{:edures 
described  in  proposed  ^  1.1441-6. 

Under  paragraph  (a)(2)(i),  a 
withholding  agent  could  rely  on  a  claim 
that  income  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States  if  it  held  a 
withholding  certificate  so  stating.  The 
regulations  do  not  permit  a  withholding 
agent  to  rely  on  a  qualified  intermediary 
withholding  certificate  to  grant  a 
reduced  rate  of  withholding  for  income 
claimed  to  be  effectively  connected, 
except  in  the  case  of  a  qualified 
intermediary  that  is  a  partnership  acting 
for  its  own  account.  A  partnership  that 
does  not  claim  to  be  a  qualified 
intermediarv  could  also  furnish  an 


intermediary  withholding  certificate 
described  in  proposed  §  1.1441- 
l(e)(3)(iii)  (i.e.,  the  transmittal 
certificate  normally  required  from  a 
partnership  transmitting  its  partners' 
documentation  under  the  procedures 
described  in  proposed  §  1.1441-5(b)). 
For  purposes  of  claiming  an  effectively 
connected  income  exemption,  it  would 
not  be  necessary  to  attach  the  partners' 
documentation  to  the  certificate  since 
the  exemption  is  available  regardless  of 
the  status  of  the  partners  and.  under 
section  1446.  the  partnership  is  required 
to  withhold.  The  validity  period  of  a 
withholding  certificate  used  to  claim  an 
effectively  connected  exemption  is 
proposed  to  be  extended  from  one  year 
to  three  years  (subject  to  amendment  if 
a  change  in  circumstances  affected  the 
character  of  the  income  that  the 
beneficial  owner  anticipated  would  be 
effectively  connected).  This  rule  should 
significantly  ease  the  burden  on 
continuing  transactions  that  generate 
effectively  connected  income  every 
year. 

The  regulations  propose  to  eliminate 
the  requirement  that  the  certificate  be 
attached  to  the  Form  1042-S;  the 
withholding  agent  would  be  required  to 
state  the  beneficial  owner's  TIN  on  the 
Form  1042-S.  See  proposed  §  1.1461- 
l(c)(l)(i).  If  the  withholding  certificate 
were  silent  as  to  whether  the  income  is 
effectively  connected  or  if  the  required 
documentation  were  lacking,  incorrect, 
or  unreliable,  the  withholding  agent 
should  presume  that  the  income  is  not 
effectively  connected. 

The  rules  provided  in  §  1.1441-4(f)  of 
the  existing  regulations  are  proposed  to 
be  restated  in  a  new  paragraph  (a)(2)(ii) 
and  are  not  reproposed.  Paragraph 
(a)(2)(iii)  provides  for  special  rules  for 
payments  made  to  joint  owners  that 
would  require  each  joint  owner  to 
provide  a  withholding  certificate 
certifying  that  the  income  is  effectively 
connected  with  a  trade  or  business  in 
the  United  States.  These  rules  are 
consistent  with  the  joint  owners  rules 
provided  under  the  section  3406 
regulation.  See  §31.3406(h)-2(a). 

Paragraph  (a)(3)  provides  that  no 
withholding  is  required  on  income  from 
national  principal  contracts  regardless 
of  whether  a  withholding  certificate  is 
provided.  However,  such  income  would 
have  to  be  reported  on  a  Form  1042  and 
1042-S.  This  rule  would  significantly 
simplify  the  paper  Hows  currently 
associaied  with  these  transactions. 

Paragraph  (a)(4)  parallels  the  rule  in 
proposed  §  1.1441-1(0(5)  regarding  the 
consequences  of  acting  in  a  manner 
contrary  to  prescribed  presumptions. 
Late  received  documentation  could 
relxeva  the  withholding  agent  from  the 


tax  liability.  However,  an  interest  charge 
would  apply  under  section  6601  on  the 
amount  that  should  have  been  withheld 
even  if.  ultimately,  there  is  no 
underlying  tax  liability.  In  addition, 
penalties  might  apply. 

Paragraph  fb)  of  the  existing 
regulations  concerning  compensation 
for  personal  services  of  an  individual  is 
substantially  unchanged.  A  new 
paragraph  (b)(l)(ii)  is  added  to  require 
that  withholding  on  distributions  from 
certain  qualified  pension  plans  and 
annuities  occur  under  section  1441 
rather  than  under  section  3405, as  was 
required  under  §  1.1441-4T(b)(ii) 
(which  expired  on  February.  1993).  A 
new  paragraph  (b)(l)(vi)  is  also  added 
that  would  allow  employers  to  wage 
withhold  on  compensation  that  is 
otherwise  exempt  from  wage 
withholding  by  reason  of  section 
3402(e).  This  rule  provides  relief  for 
employers  of  nonresident  alien 
individuals  who  derive  income  from 
sources  partly  within  and  partly  without 
the  United  States  on  a  regular  basis  (e.g.. 
crew  members  working  on  cruise  ships). 
Without  this  rule,  employers  would 
have  to  withhold  at  the  30  percent  rate 
instead  of  the  lower  wage  withholding 
rate. 

The  provisions  under  paragraph  (b)(2) 
of  the  existing  regulations  (dealing  with 
a  claim  of  reduced  rate  of  withholding 
on  personal  service  income  under  an 
income  tax  treaty)  are  unchanged  with 
one  exception.  The  10-day  review  rule 
in  paragraphs  (b)(2)(i)  and  (iv)  would  be 
extended  to  20  days.  This  extension  is 
necessary  because  of  the  increase  in  the 
number  of  Forms  8233  that  the  IRS 
receives. 

Paragraph  (b)(6)  is  added  to  eliminate 
the  requirement  in  §  1.1441-3(e)  of  the 
existing  regulations  to  pro-rate  the 
personal  exemption  based  on  the  period 
during  which  a  nonresident  alien 
individual  is  present  in  the  United 
States  during  the  taxable  year. 
Therefore,  the  entire  personal 
exemption  amount  could  be  taken  into 
account  to  determine  the  base  amount 
on  which  to  withhold. 

Paragraph  (c)  incorporates  the 
provisions  in  §  1.1441-2(c)  of  the 
existing  regulations  dealing  with 
participants  in  certain  exchange  or 
training  programs  and  provides 
additional  guidance  with  respect  to 
payments  of  scholarship  or  fellowship 
grants  to  nonresident  alien  individuals. 
It  reflects  1988  and  1994  statutory 
amendments  to  section  1441  concerning 
certain  visa  holders.  Such  income  is 
subject  to  a  lower  withholding  rate  of  14 
percent  under  section  871(c).  The 
regulations  propose  an  alternate 
withholding  election  so  that  taxpayers 
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may  choose  to  be  subject  to  the 
withholdmg  rates  appUcable  to  wages, 
which  in  many  cases  are  likely  to  result 
in  a  lower  rate.  Also,  individuals  wno 
receive  both  scholarship  or  grants  and 
compensation  income  from  the  same 
withholding  agent  could  choose  to 
combine  all  income  on  Form  8233  to 
claim  a  reduced  rate  under  a  tax  treaty 
for  both  types  of  income. 

Paragrapns  (d)  (dealing  with 
annuities)  and  (e)  (dealing  with  central 
banks  of  issue  and  the  Bank  of 
International  Settlement)  merely  reflect 
conforming  changes  regarding  the 
proposed  documentation  requirements. 

Section  1.1441-5     Withholding  on 
Payments  to  Pass-Through  Entities 

The  existing  regulations  in  §  1.1441- 
5  address  claims  of  U.S.  status  These 
provisions  are  restated,  with 
modifications,  in  proposed  §  1.1441- 
1(d). 

This  section,  as  revised,  would 
provide  special  withholding  procedures 
for  payments  to  partnerships.  Paragraph 
(a)  deals  with  domestic  partnerships.  As 
under  current  regulations,  payments  to 
domestic  partnerships  would  not 
require  withholding,  even  if  the  partners 
were  foreign  persons.  A  domestic 
partnership  is  the  withholding  agent  for 
items  of  income  included  in  the 
distributive  share  of  a  partner  that  is  a 
foreign  person.  Paragraph  (b)  proposes 
to  modify  the  current  rules  for  payments 
to  foreign  partnerships  to  permit  a  look- 
through  approach,  so  that  claims  of 
reduced  rate  could  be  presented  by  the 
partnership  on  behalf  of  the  partners 
(including  partners  that  are  U.S. 
persons).  The  look-through  approach 
would  apply  through  tiers  of  foreign 
partnerships.  In  the  alternative,  a 
foreign  partnership  could,  under  an 
agreement  with  the  IRS,  become  a 
qualified  intermediary  so  that  the 
partners'  documentation  would  not 
have  to  be  furnished  to  the  withholding 
agent  See  proposed  §  1.1441-l(e)(5)  for 
rules  applicable  to  qualified 
intermediaries.  Paragraph  (b)(2)  clarifies 
how  the  look-through  approach  would 
operate  in  the  case  of  a  tiered 
partnership.  Generally,  the  partnership 
would  have  to  look  through  tiers  until 
it  reached  the  beneficial,  owner  (as 
determined  under  proposed  §  1.1441- 
1(c)(6))  However,  it  could  stop  at  any 
level  in  the  chain  that  constitutes  a 
payee  (as  defined  in  proposed  §  1.1441- 
1(c)(3)).       ^v, 

Section  1.1441-6    Claim  of  a  Reduced 
Hate  Under  an  Income  Tax  Treaty 

The  proposed  regulations  eliminate 
the  "address"  rule  in  §  1.1441-6(c)(l)  of 
the  existing  regulations  and  in 


regulations  under  several  income  tax 
treaties,  which  permits  a  withholding 
agent  ta  grant  a  reduced  rate  of  tax 
under  ^eaty  based  upon  the  address 
of  the  payee  (including  a  nominee). 
Paragraph  (b)(1)  provides  general 
procedures  for  reliance  by  a 
withholding  agent  on  a  claim  for  a 
reduced  rate  of  withholding  under  a 
treaty  based  upon  the  documentation 
requirements  described  in  proposed 
§  1.1441-l{e)(l)(i).  A  withholding  agent 
could  rely  upon  a  beneficial  owner 
withholding  certificate  described  in 
proposed  §  1.1441-l(e)(2)  as 
establishing  both  foreign  status  and 
residence  in  the  treaty  country  provided 
a  TIN  is  stated  on  the  certificate.  In 
addition,  in  the  case  of  dividends  with 
respect  to  which  an  advance  ruUng  is 
required  in  order  to  secure  the  reduced 
rate  of  tax  under  the  tax  treaty,  the 
withholding  certificate  would  have  to 
state  that  the  beneficial  owner  has 
obtained  such  a  ruling.  Such  rulings  are 
currently  required  under  a  very  limited 
number  of  tax  treaties:  Austria, 
Denmark,  Ireland,  and  Switzerland,  See 
paragraph  (e)  regarding  the  procedures 
for  obtaining  such  a  ruling.  Further,  for 
amounts  exceeding  $500,000  in  the 
aggregate  for  the  taxable  year  paid  to  a 
beneficial  owner  related  to  the 
withholding  agent,  the  beneficial  owner 
would  have  to  indicate  on  the  certificate 
that  it  will  file  a  Form  8833  under 
section  6114.  The  regulations  under 
section  6114  are  proposed  to  be 
modified  accordingly.  Claims  of  treaty 
benefit  could  also  be  made  on  the  basis 
of  an  intermediary  withholding 
certificate  described  in  proposed 
§  1.1441-l(e)(3).  Further,  a  U.S. 
withholding  agent  could  act  through  an 
authorized  foreign  agent  described  in 
proposed  §  1.1441-7(c)(2). 

Paragraph  (b)(2)  provides  special  rules 
for  certain  dividends  paid  on  stock  that 
is  traded  on  a  U.S.  established  market. 
For  these  dividends,  the  withholding 
agent  could  grant  treaty  benefits  based 
upon  the  same  documentation 
procedures  as  are  proposed  to  apply  to 
portfolio  interest  on  registered 
obligations  (e.g.,  no  TIN  is  required  on 
a  beneficial  owmer  withholding 
certificate).  See  proposed  §  1.871- 
14(c)(2).  Paragraph  (b)(3)  provides  that 
the  competent  authorities  may  agree  to 
different  certification  procedures  under 
an  applicable  tax  treaty. 

Paragraph  (b)(4)  clarifies  the  manner 
in  which  beneficial  owners  could  claim 
benefits  under  a  tax  treaty  where  foreign 
law  principles  apply  to  identify  the 
beneficial  owner  of  a  payment  made  to 
a  foreign  entity.  Under  proposed 
§  1.1441-l(c)(6)(ii)(B),  the  beneficial 
owner  would  be  determined  based  upon 


the  laws  of  the  country  whose  tax  treatv 
with  the  United  States  is  invoked  to 
claim  a  reduced  rate  of  tax. 

These  procedures  are  intended  to 
apply  in  a  reciprocal  manner  Therefore, 
paragraph  (b)(4)(iv)  provides  that,  if  the 
IRS  determined  that  a  treaty  partner  is 
not  identifying  beneficial  owners  in  a 
similar  manner  and.  as  a  result,  denies 
benefits  under  an  otherwise  applicable 
treaty  to  an  entity  organized  in  the 
United  States  or  to  interest  holders 
residing  in  the  United  States,  the 
benefits  of  these  procedures  :ould  be 
suspended  for  entities  organized,  or 
interest  holders  residing,  in  that  countn, 
until  the  comp>etent  authorities  reached 
a  reciprocal  agreement  on  the 
application  of  treaty  benefits  in  such 
cases.  Suspension  of  benefits  under  this 
provision  would  be  effective  on  a 
prospective  basis  only. 

Paragraph  (c)  states  the  rules 
regarding  certification  of  a  UK  by  the 
IRS.  These  procedures  would  apply  to 
payments  for  which  a  Form  \V-8  is 
furnished  with  a  TIN.  They  are  directed 
to  beneficial  owners  (or  their  agentsj 
and  are  designed  to  ensure  that  the  IRS 
can  verify  the  beneficial  owner's  status 
as  a  resident  of  a  treaty  country  based 
upon  the  information  return  later  filed 
by  the  wathholding  agent  on  Form 
1042-S.  If  the  IRS  determined  that  the 
TIN  does  not  support  the  beneficial 
owner's  claim  of  residence  in  the  treaty 
country,  it  would  so  notify  the 
withholding  agent.  The  IRS  could  waive 
the  requirement  that  a  taxpayer  certify 
its  TIN  with  the  IRS  when  it  implements 
procedures  to  verify  a  taxpayers  status 
directly  with  a  foreign  competent 
authority.  The  IRS  could  also  certify  a 
TIN  based  upon  representations  made 
by  a  qualified  intermediary . 

The  IRS  would  certify  a  TIN  based 
upon  a  certificate  of  residence  or 
documentary  evidence.  Paragraph  (c)(3] 
describes  a  certificate  of  residence  as  a 
certificate  issued  by  the  tax  authorities 
of  the  treaty  country  certifying  that  the 
taxpayer  files  income  tax  returns  as  a 
resident  of  that  country  and  is  current 
on  his  filing  obligations.  Paragraph 
(c)(4)  describes  documentary  evidence 
as  a  document  that  is  no  more  than 
three-years  old  and  sufficiently 
identifies  the  person  and  the  residence 
of  that  person  in  the  treaty  country. 

Paragraph  (e)  incorporates  the 
provisions  in  existing  regulations  that 
condition  the  benefit  of  the  reduced 
five-percent  rate  on  related  party 
dividends  to  an  advance  ruling  from  the 
IRS  determining  that  the  parent- 
subsidiary  relationship  is  not 
established  or  maintained  ^VJth  the 
principal  purpose  to  secure  The  reduced 
rate.  The  ruling  would  be  required  only 
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if  so  required  under  an  applicable 
treaty.  It  must  be  requested  prior  to  the 
payment  of  the  dividend.  While  a 
request  made  after  payment  would  not 
disqualify  the  dividend  from  the  benefit 
of  the  reduced  rate  if  a  favorable  ruling 
is  later  obtained,  the  withholding  agent 
would  nevertheless  withhold.  Failure  to 
do  so  would  subject  the  withholding 
agent  to  an  interest  charge  under  section 
6601.  Also,  the  withholding  agent 
would  be  liable  for  the  tax  and  related 
penalties  if  a  favorable  ruling  were  not 
issued.  See  proposed  §  1.1441-l(fl(5) 
regarding  the  consequences  to  the 
withholding  agent  when  it  does  not 
withhold  the  full  amount  even  though  it 
does  not  hold  the  required 
documentation  prior  to  payment. 

The  regulations  are  proposed  to  be 
effective  for  payments  made  after 
December  31.  1997.  However, 
certificates  issued  on  or  before  the  date 
that  is  60  days  after  these  regulations  are 
published  as  final  regulations  will 
continue  to  be  valid  until  they  expire, 
based  upon  existing  regulations.  In 
addition,  because  no  documentation  is 
currently  required  for  dividends,  the 
regulations  propose  a  transition  rule 
that  would  allow  dividends  paid  on 
publicly-traded  stock  to  accounts  in 
existence  on  or  before  a  date  that  is  60 
days  after  these  regulations  are 
published  as  final  regulations  to 
continue  to  be  subject  to  the  current 
address  rule  until  December  31,  1999. 

Section  1.1441-7    General  Provisions 
Relating  to  Withholding  Agents 

This  section  modifies  §  1.1441-7  of 
the  existing  regulations  dealing  with 
withholding  agents.  Paragraph  (a) 
clarifies  that  a  withholding  agent  is  any 
person  that  has  the  control,  receipt, 
custody,  disposal,  or  payment  of  an  item 
of  income  and  not  merely  a  person  that 
pays  or  causes  an  amount  to  be  paid.  If 
there  are  several  withholding  agents 
with  respect  to  one  payment,  only  one 
tax  should  be  withheld  and  only  one 
return  should  be  filed 

Paragraph  fb)  restates  the  "actual 
knowledge  or  reason  to  know" 
standards  applicable  to  a  withholding 
agent  as  in  effect  under  current  law.  The 
IRS  and  Treasury  are  aware  that  the 
application  of  a  "reason  to  know" 
standard  without  limitation  may  be 
impractical  in  the  case  of  financial 
institutions  handling  large  volumes  of 
transactions  for  many  customers. 
Therefore,  the  regulations  propose  to 
limit  the  due  diligence  expected  from 
withholding  agents  paying  portfolio 
interest,  deposit  interest,  or  dividends 
on  publicly  traded  stock.  Under 
paragraph  (b)(2)(ii).  a  withholding 
agent's  due  diligence  regarding  a 


beneficial  owner  certificate  would  be 
limited  to  examining  the  address  stated 
on  the  certificate.  If  this  information 
indicated  that  the  beneficial  owner 
might  be  a  U.S.  taxpayer  or  conflicted 
with  information  that  the  withholding 
agent  otherwise  had  in  its  records  for 
that  account,  the  withholding  agent 
would  have  to  obtain  specified 
documentation  to  verify  the  beneficial 
owner's  claim  of  foreign  status  or 
residence.  Paragraph  (b)(3)  proposes  to 
incorporate  rules  consistent  with  those 
under  section  3406  dealing  with 
universal  accounts.  Therefore,  if  the 
withholding  agent  used  a  system  of 
universal  accounts,  it  would  be  required 
to  use  that  system  to  determine  the 
scope  of  its  due  diligence  under  the 
regulations. 

Paragraph  (c)  restates  and  expands  the 
provisions  in  §  1.1441-7(b)  of  the 
existing  regulations  pertaining  to 
authorized  agents  and  adds  provisions 
regarding  an  authorized  foreign  agent. 
This  new  concept  is  intended  to 
facilitate  compliance  by  U.S. 
withholding  agents  that  make  payments 
through  their  agent  abroad.  By  imputing 
the  acts  of  a  foreign  agent  to  a  U.S. 
withholding  agent,  the  required 
documentation  could  remain  with  the 
foreign  agent  and  would  not  have  to  be 
provided  to  the  U.S.  withholding  agent. 
However,  the  regulations  require  that 
the  agent  be  "authorized"  in  order  to 
insure  that  the  IRS  can  verify  the  foreign 
agent's  compliance  with  the 
withholding  procedures,  which,  in  turn, 
would  determine  whether  the  U.S. 
withholding  agent  has  itself  complied. 
See  proposed  §  1.1461-1  (b)(2)(iii)  and 
(c)(4){iii)  regarding  corresponding  filing 
requirements. 

Section  §1.144  l-7(b)(3)  of  the 
Existing  Regulations  is  Proposed  to  be 
Deleted.  Pending  Comments  on  the 
Continuing  Necessity  of  Providing 
Guidance  on  Tax-Free  Covenant  Bonds 

Paragraph  (d)  restates  without 
changes  the  provisions  in  §  1.1441- 
7(a)(2)  of  the  existing  regulations 
dealing  with  the  United  States  as  a 
withholding  agent.  Paragraph  (e) 
restates  without  changes  the  provisions 
in  §  1.1441-3(c)(2)  of  the  existing 
regulations  dealing  with  assumed 
obligations.  Section  §  1.1441-7(c)  of 
existing  regulations  dealing  with 
payments  other  than  money  would  be 
deleted  and  restated  in  proposed 
§  1.1441-3(0  dealing  with  withholding 
procedures  for  payments  in  kind. 


Section  1.1441-8T    Foreign 
Government  and  International 
Organization  Exemption  From 
Withholding 

This  Section  exempts  from 
withholding  certain  types  of  income 
excluded  from  gross  income  under 
section  892  that  are  paid  to  foreign 
governments  and  international 
organizations.  Revisions  are  proposed  to 
paragraph  (b)  of  the  existing  regulations 
to  conform  the  certification  procedures 
to  the  proposed  withholding  certificate 
procedures  described  in  proposed 
§  1.1441-l(e)(l)(i).  Therefore,  Form 
8709  would  be  replaced  by  the  standard 
withholding  certificate  (Form  W-8), 
meaning  that  foreign  governments  and 
international  organizations  would  be 
relieved  from  the  requirement  to  furnish 
annual  certification.  A  foreign 
goverrm^ient  or  an  international 
organization  would  not  be  required  to 
furnish  a  tax  identifying  number. 
However,  if  it  did,  the  certificate  would 
be  valid  indefinitely  for  income 
required  to  be  reported  on  Form  1042  or 
for  which  the  withholding  agent  reports 
the  TIN  to  the  IRS.  See  proposed 
§1.1441-l(e)(4)(ii). 

Section  1.1441-9    Exemption  From 
Withholding  on  Exempt  Income  of 
Foreign  Tax-Exempt  Corporations  and 
Foreign  Private  Foundations 

This  new  section  provides  that 
income  paid  to  a  foreign  organization 
described  in  section  501(c)  would  not  be 
subject  to  withholding  under  section 
1442  if  the  income  were  not  subject  to 
tax  as  unrelated  business  income  under 
section  511  and  the  entity  were  exempt 
from  tax  under  section  501(a).  For 
purposes  of  granting  a  reduced  rate,  a 
withholding  agent  could  rely  on  a 
withholding  certificate  satisfying  the 
requirements  of  proposed  §  1.1441- 
1(e)(1).  A  beneficial  owner  certificate 
must  include  a  taxpayer  identifying 
number  and  must  certify  that  it  will  not 
be  subject  to  tax  under  section  511.  and 
that  the  IRS  has  issued  a  determination 
letter.  In  the  absence  of  such  a  letter,  the 
beneficial  owner  should  provide  an 
opinion  of  counsel  stating  that  the 
organization  meets  the  conditions  for  a 
tax  exemption  under  section  501(c). 
Since  the  affidavit  requirement  for 
foreign  foundations  is  proposed  to  be 
eliminated,  foreign  tax-exempt 
organizations  would  be  subject  to  the 
same  documentation  requirements  as 
would  apply  to  foreign  foundations 
under  proposed  §  1.1443-l(b). 


Section  1.1461-1    Deposit  and  Return 
of  Tax  Withheld 

The  provisions  in  §  1.1461-1  of  the 
existing  regulations  pertaining  to 
ownership  certificates  for  bond  interest 
are  proposed  to  be  deleted.  Interest  on 
bonds  described  in  this  section  would 
be  subject  to  the  regular  procedures 
provided  in  the  regulations  under 
sections  1441  and  1443.  The  special 
rules  would  no  longer  be  necessary  in 
view  of  the  substitute  procedures 
provided  in  the  proposed  regulations. 
Comments  are  solicited  as  to  the 
continuing  need  for  provisions 
governing  tax-free  covenant  bonds. 

Section  1.1461-1  contains  proposed 
procedures  for  withholding  agents  to 
pay  the  withheld  tax  and  file  the  annual 
income  tax  return  and  information 
returns  with  respect  to  payments  of 
income  subject  to  section  1441 
withholding.  Paragraph  (a)  restates 
§  1.1461-3  of  the  existing  regulations 
regarding  the  payment  of  amounts 
withheld.  The  provisions  regarding  pre- 
1973  years  are  proposed  to  be  deleted  as 
obsolete.  Paragraph  (b)  revises  §  1.1461- 
2(b)  of  the  existing  regulations  on  the 
filing  of  returns  of  amounts  withheld. 
Paragraph  (b)(1)  clarifies  that  the  Form 
1042  must  include  the  total  amount  of 
income  paid  during  the  preceding 
calendar  year.  Also,  the  filing  date  is 
changed  from  March  15  to  February  28 
in  order  to  conform  with  the  filing  dates 
for  Form  1099.  The  proposed 
regulations  would  eliminate  the 
requirement  to  attach  the  Forms  1042- 
S  to  the  return.  Instead,  the  Forms 
1042-S  would  have  to  be  filed 
separately  with  a  transmittal  form.  See 
paragraph  (c)(l)(i). 

Paragraph  (b)(2)  describes  applicable 
return  requirements  for  multiple 
withholding  agents.  Generally,  as  under 
current  rules,  only  one  Form  1042 
would  have  to  be  filed  for  an  item  of 
income.  Exceptions  to  this  general  rule 
are  provided  for  payments  to  qualified 
intermediaries  where  the  U.S. 
withholding  agent  would  have  to  file  a 
return,  regardless  of  whether  the 
qualified  intermediary  assumed  primary 
withholding  responsibiUty  for  the 
payment  and  regardless  of  whether  the 
qualified  intermediary  were  also 
required  to  file  a  return  under  its 
agreement  with  the  IRS.  Another 
exception  would  be  provided  for 
payments  to  an  authorized  foreign 
agent.  In  that  case,  the  U.S.  withholding 
agent  and  the  authorized  foreign  agent 
would  each  be  required  to  make  a 
return.  The  return  of  the  withholding 
agent  would  report  amounts  paid  to  the 
authorized  foreign  agent.  The  return  of 
the  authorized  foreign  agent  would 


report  amounts  paid  to  the  beneficial 
owner  or  its  intermediaries. 

Paragraph  (b)(3)  requires  that  changes 
to  the  originally  filed  Form  1042  be  filed 
on  an  amended  return  on  a  new  Form     » 
1042X.  This  change  is  designed  to 
facilitate  the  processing  of  returns  by 
the  IRS  and  would  be  consistent  with 
the  procedures  for  filing  other  amended 
retiuTis. 

Paragraph  (c)  revises  the  provisions  in 
§  1.1461-2(c)  of  the  existing  regulations 
regarding  the  filing  of  information  • 

returns  on  Form  1042-S.  As  under 
existing  regolations,  any  income  subject 
to  wilMiolding  must  be  reported  on  an 
information  return  on  Form  1042-S  and 
a  return  would  be  due  irrespective  of 
the  fact  that  no  tax  was  withheld  (e.g.. 
the  beneficial  owner  claimed  an 
exemption  or  the  withholding  agent 
failed  to  withhold). 

The  provisions  of  §  1.1461-2(c)(3)  of 
the  existing  regulations  requiring  that 
the  name  of  the  beneficial  owner  be 
reported  on  Form  1042-S  would  be 
retained.  However,  more  detailed 
guidance  is  provided  regarding 
reporting  of  income  paid  to 
intermediaries.  See  paragraph  (c)(4) 
below  dealing  with  multiple  agents.  The 
proposed  regulations  eliminate  as 
unnecessary  the  requirements  under 
existing  regulations  to  attach  any 
certificate,  form,  or  statement  to  the 
return. 

Paragraph  (c)(l)(ii)  proposes  new 
rules  pertaining  to  joint  owners.  A 
single  Form  1042-S  may  be  provided  to 
one  of  the  joint  owners.  In  that  case,  the 
withholding  agent  should  provide  the  , 
Form  1042-iS  to  the  joint  owner  whose 
status  determines  the  tax  withheld. 
Further,  any  one  owner  may  request  a 
separate  Form  1042-S,  but  the  total 
amounts  of  income  and  tax  reported 
paid  and  withheld  on  all  the  forms 
1042-S  may  not  exceed  the  total  amount 
of  income  actually  paid  and  tax  actually 
withheld. 

Paragraph  (c)(2)  replaces  §  1.1461- 
2(c)(1)  of  the  existing  regulations  and 
states  that  the  items  of  income  that  are 
subject  to  reporting  on  Form  1042-S  are 
those  items  of  income  subject  to 
withholding,  income  from  a  notional 
principal  contract,  and  amounts 
described  in  sections  6041  through 
6050P  that  are  paid  to  a  foreign  person 
and  are  not  exempt  firom  reporting 
under  those  sections  or  the 
corresponding  regulations.  This 
provision  is  intended  to  standardize 
reports  of  payments  to  foreign  persons 
to  the  IRS  and  should  simplify 
compliance  by  withholding  agents. 
Paragraph  (c)(2)(ii)  lists  the  exceptions 
to  reporting  on  a  Form  1042-S.  As 
under  current  regulations,  items  of 


income  exempt  from  reporting  include 
portfolio  interest  on  a  bearer  obligation 
and  original  issue  discount  on  short- 
term  obligations.  An  explicit  exception 
for  reporting  on  deposits  described  in 
section  871(i)(2)(A)  would  be  added. 
However,  bank  deposit  interest  that  is 
subject  to  withholding  under  section 
1441  (because,  for  example, 
documentation  was  not  furnished  but 
payments  were  made  to  a  foreign 
address;  see  special  grace  period 
provisions  under  proposed  §  1.1441- 
l(n(2)(i)(B))  would  have  to  be  reported. 
Also,  interest  on  bank  deposit  interest 
paid  to  Canadian  residents  would  have 
to  be  reported' based  upon  provisions 
under  final  regulations  under  section 
6049  published  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register.  In  addition  to  the 
items  excepted  from  reporting  under 
existing  §  1.1461-l(c)(l),  other  items  are 
added  that  prevent  duplicative 
rejxjrting.  Finally,  the  proposed 
regulations  would  clarify  that  to  the 
extent  group-term  life  insurance  and 
other  items  of  income  required  to  be 
reported  pursuant  to  the  provisions  in 
§§1.6041-2  and  1.6052-1  can  be 
associated  with  wages  required  to  be 
reported  on  a  Form  W-2,  then  such 
items  may  also  be  reported  on  a  Form 
W-2  instead  of  a  Form  1042-S. 

Paragraph  (c)(3)  restates  the 
provisions  of  §1.1461-2(c)(2)  of  the 
existing  regulations  regarding  the  types 
of  information  to  be  included  on  Form 
1042-S.  It  clarifies  that  the  information 
could  be  based  on  the  information 
furnished  by  or  on  behalf  of  the 
beneficial  owner,  as  corrected  based  on 
the  withholding  agent's  actual 
knowledge  if  necessary.  In  addition,  the 
Form  1042-S  would  have  to  include  the 
TIN  of  the  beneficial  owner  if  required 
to  be  shown  on  the  withholding 
certificate.  Also,  a  beneficial  owner's 
TIN  that  the  beneficial  owner  is  not 
required. to  furnish  but  which  is  actually 
known  to  the  withholding  agent  would 
have  to  be  reported  on  Form  1042— S. 

Paragraph  (c)(4)  is  added  to  provide 
rules  for  filing  Form  1042-S  where  there 
are  multiple  withholding  agents. 
Generally,  as  with  the  Form  1042,  only 
one  Form  1042^  must  be  filed  with 
respect  to  an  item  of  income.  Current 
rules  requiring  the  withholding  agent  to 
identify  the  beneficial  owners  of 
payments  made  to  agents,  nominees,  or 
representatives,  if  known,  would  be 
eliminated  for  payments  to  an 
intermediary  that  either  claims  to  be  a 
qualified  intermediary  or  is  an 
authorized  foreign  agent.  In  all  other 
cases,  the  information  on  a  Form  1042- 
S  must  be  reported  for  each  beneficial 
owner.  This  would  modify  §  1.1461- 
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2(c){3)(i)  of  the  existing  regulations 
providing  that  beneficial  owner 
information  be  reported  only  if  known. 
For  payments  made  to  a  person  claiming 
to  be  a  qualified  intermediary  or  is  an 
authorized  foreign  agent,  each 
withholding  agent  in  the  chain  would 
be  permitted  to  report  on  one  Form 
1042-S  reflecting  the  payment  made  to 
the  next  qualified  intermediary  or 
authorized  foreign  agent  in  the  chain.  In 
the  case  of  a  payment  to  an  authorized 
foreign  agent,  however,  the  withholding 
agent  would  be  excused  from  the 
requirement  to  report  the  beneficial 
owner  information  only  to  the  extent 
that  the  authorized  foreign  agent 
actually  complies  with  the  filing 
requirements  under  paragraph  {c)(4)(iv). 

Paragraph  (c)(5)  is  added  to  cross- 
reference  the  magnetic  media  filing 
requirements  applicable  to  Forms  1042- 
S  under  §  1.6011-l(r).  Generally,  a  filer 
of  250  or  more  Forms  1042-S  must  file 
on  magnetic  media,  unless  a  waiver  is 
granted. 

Paragraph  (d)  would  allow  a 
withholding  agent  to  provide  a  list  of 
taxpayer  identifying  numbers  furnished 
by  or  on  behalf  of  beneficial  owners  to 
the  extent  the  agent  has  relied  upon 
such  number  to  grant  a  reduced  rate  of 
withholding  tax.  This  is  a  special  filing 
procedure  under  which  the  reporting  of 
the  associated  amount  of  income  would 
not  be  have  to  be  reported. 

Finally,  paragraph  (e)  clarifies  the 
provisions  regarding  indemnification  of 
withholding  agents.  Section  1461 
indemnifies  a  withholding  agent  from 
the  claim  of  any  person  for  the  amount 
of  any  payments  made  in  accordance 
with  the  provisions  of  chapter  3  of  the 
Code.  Some  commentators  and 
withholding  agents  have  expressed 
concerns  that  section  1461  could  be 
interpreted  to  limit  indemnification  to 
amounts  that  were  required  to  be 
withheld.  The  proposed  regulations 
clarify  that  a  withholding  agent  that 
withheld  based  upon  a  reasonable  belief 
that  such  amount  was  withheld  in 
accordance  with  chapter  3  of  the  Code 
would  be  treated  for  purposes  of  section 
1461  as  having  withheld  in  accordance 
with  chapter  3  (even  though  it  is  later 
determined  that  the  withholding  agent's 
application  of  the  rules  was  incorrect). 
Additionally,  a  withholding  agent 
would  be  indemnified  against  any  claim 
of  any  person  for  the  amount  of  any 
withholding  made  in  accordance  with 
the  grace  period  provisions  under 
proposed  §  1.1441-l(f)(2)(ii). 

Paragraph  (f)  restates  without  changes 
§  1.1461-2(f)  of  the  existing  regulations 
dealing  with  amounts  that  may  not 
constitute  gross  income,  in  whole  or  in 
part.  This  rule  would  apply  to  amounts 


subject  to  withholding  under  proposed 
§§  1.1441-3(b)(l)  or  1.1441-3(d). 

Paragraph  (g)  is  added  to  provide 
guidance  on  requests  of  extensions  of 
time  to  file  Form  1042.  Forms  1042-S. 
and  to  furnish  Forms  1042-S  to 
recipients.  The  rules  with  respect  to 
such  requests  would  parallel  those 
under  section  6081.  A  change  would  be 
made,  however,  to  the  form  to  be  used 
for  making  a  request  for  an  extension  of 
time  to  file  Forms  1042-S. 

Currently,  these  requests  are  made  on 
Form  2758;  the  proposed  regulations 
require  such  a  request  to  be  made  on 
Form  8809. 

Section  1.1461-2    Adjustments  for 
Ovenvithholding  and  Underwithholding 
of  Tax 

This  section  has  also  been 
renumbered  and,  although  the  rules  are 
the  same  as  those  of  the  current 
regulations  in  §  1.1461-4,  it  has  been 
redrafted  to  simplify  the  language  and  to 
update  the  examples.  Specifically,  the 
rule  for  reimbursements  remains  the 
same,  but  the  rule  in  proposed  §  1.1461- 
4(b)  with  respect  to  the  adjustment  of 
tax  payments  or  deposits  is  now  titled 
"set-offs,"  which  more  accurately 
describes  the  adjustment  process. 

Section  1 . 1 462-1     Withheld  Tax  as 
Credit  to  Recipient  of  Income 

Section  1.1462-l(a)  is  clarified  by 
stating  that  the  amount  of  income  from 
which  the  tax  is  required  to  be  withheld 
includes  the  amount  calculated  under 
the  gross-up  formula  in  proposed 
§1.1441-3(e)(3). 

Section  1.1463-1     Tax  Paid  by 
Recipient  of  Income 

This  section  provides  that  if  the 
income  tax  for  which  the  beneficial 
owner  and  the  withholding  agent  have 
joint  liabiHty  under  section  1461  has 
been  paid  by  either  one  of  them,  the  IRS 
may  not  collect  from  the  other, 
regardless  of  the  original  liability  for  the 
tax.  This  section  has  been  changed  to 
reflect  the  1989  statutory  amendment 
(Pub.  L.  101.  239.  Sec.  7743(a))  that 
provides  for  the  imposition  of  interest 
and  penalties  on  the  party  that  fails  to 
withhold. 

Prior  Proposed  Regulations  Under 
Section  871  and  Chapter  3  of  the  Code 

In  1976,  proposed  regulations  were 
published  relating  primarily  to 
withholding  and  original  issue  discount. 
In  1984,  proposed  regulations  were 
published  relating  primarily  to  claims  of 
benefits  under  income  tax  treaties. 
These  proposed  regulations  were 
contained  in  project  number  LR-2043, 
published  on  July  12,  1976  (41  FR 


28517)  and  project  number  LR-271-83, 
published  on  September  10, 1984  (49  FR 
35511).  Both  proposed  regulations  are 
being  withdrawn  on  April  22,  1996. 

Regulations  Under  Sections  6041. 
6041A,  6042.  6045,  6049,  and  6050N 

These  proposed  regulations  provide 
exceptions  from  information  reporting 
and  backup  withholding  under  sections 
3406,  6041, 6041  A,  6042,  6045,  6049, 
and  6050N  for  payments  to  foreign 
beneficial  owners  and  for  income  paid 
by  certain  foreign  payors  or  middlemen. 

Generally  the  regulations  clarify  and 
simplify  the  regulations  under  sections 
3406,  6041,  6042,  6045,  and  6049  that 
were  proposed  on  February  29, 1988.  at 
53  FR  5991  (1988)  (the  1988  proposed 
regulations).  In  addition,  the  regulations 
under  these  sections  are  proposed  to  be 
revised.  The  regulations  also  would  add 
new  exceptions  from  reporting 
(including  the  addition  of  middleman 
rules)  to  sections  6041,  6041A.  and 
6050N.  These  proposed  revisions  and 
new  exceptions  from  reporting  parallel 
the  exceptions  under  these  proposed 
regulations  under  sections  6042  and 
6049.  Further,  parallel  provisions  are 
found  in  each  section  for:  definitions  of 
terms  (such  as  non-U. S.  payor  or  non- 
U.S.  middleman);  presumptions  as  to 
whether  a  payee  is  U.S.  or  foreign  where 
the  required  documentation  is  lacking, 
incorrect,  or  unreliable;  rules  for 
payments  to  joint  owners;  and  rules  for 
converting  into  U.S.  dollars  amounts 
paid  in  foreign  currency.  In  addition, 
the  proposed  regulations  specify  that 
the  standard  of  knowledge  applicable  to 
payors  and  middlemen  would  be  actual 
knowledge.  Thus,  the  "reason  to  know" 
standard  would  not  apply  for  purposes 
of  the  reporting  provisions.    ^y\ 

The  subparagraphs  under  proposed 
§  l,6042-3(a)  (dealing  with  the 
definition  of  dividends  for  purposes  of 
information  reporting  under  that 
section)  are  proposed  to  be  restated  with 
changes  in  drafting  only.  The 
substantive  rules  in  that  paragraph 
would  be  unchanged  and  are,  therefore, 
not  reproposed.  Also,  §  1.6042-3(b)  (3) 
and  (4)  of  the  1988  proposed  regulations 
(relating  to  capital  gain  dividends  from 
regulated  investment  companies  and 
payments  to  exempt  recipients)  would 
be  redesignated  as  subparagraphs  (vii) 
and  (viii),  respectively,  of  proposed 
§  1.6042-3(b)(l).  These  rules  are  not 
reproposed. 

This  document  also  proposes  to  revise 
the  definition  of  an  exempt  recipient  in 
the  case  of  a  corporation.  Section 
§  1.6049-4(c)(l)(ii)(A)  of  the  1988 
proposed  regulations  provides  that  a 
person  would  be  treated  as  a 
corporation,  and  therefore  as  an  exempt 
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recipient  not  subject  to  information 
reporting,  if  the  name  of  the  payee  or  a 
corporate  resolution  provided  to  the 
payor  clearly  indicates  corporate  status 
(the  eyeball  test).  These  proposed 
regulations  retain  the  eyeball  test  of  the 
1988  proposed  regulations  for  payments 
(1)  other  than  interest,  dividends  and 
broker  proceeds  paid  to  accounts 
established  after  a  date  that  is  60  days 
after  the  date  that  these  regulations  are 
published  as  final  regiilations  in  the 
Federal  Register  and  (2)  other  than 
interest,  dividends  and  broker  proceeds 
that  are  not  paid  to  a  person  to  whom 
the  payor  has  an  account  relationship. 
For  interest  and  dividends  paid  to  a  new 
account,  the  entity  would  be  required  to 
provide  either  a  corporate  resolution  or 
similar  document  that  clearly  indicates 
corporate  status,  a  Form  W-9  with  an 
EIN,  or  a  Form  W-8.  For  interest  and 
dividends  paid  where  an  account 
relationship  does  not  exist,  the  payor 
may  continue  to  rely  on  the  eyeball  test 
if  the  payor  also  has  a  mailing  address 
of  the  payee  in  the  United  States.  The 
IRS  and  Treasury  understand  that 
financial  institutions  routinely  request  a 
corporate  resolution  when  opening 
accounts  for  entities.  Therefore, 
requiring  such  a  document  would  not 
significantly  increase  burden  and  would 
improve  compliance.  This  proposed 
rule  is  reflected  in  paragraph 
(c)(l)(ii)(A).  In  addition,  the  list  of 
international  organizations  under 
paragraph  {c)(l)(ii)(G)  is  proposed  to  be 
eliminated  as  a  simplification  measure. 

In  addition,  the  1988  proposed 
regulations  under  §  1.6049-5  are 
proposed  to  be  substantially  redrafted, 
although  without  significant  substandve 
changes.  Paragraph  (b)(6)  provides  an 
exception  from  reporting  for  amounts 
from  sources  outside  the  United  States 
paid  outside  the  United  States  by  a  non- 
U.S.  payor  or  non-U.S.  middleman.  This 
provision  duplicates  that  found  in  the 
1988  proposed  regulations  at  proposed 
§§  1.6049-5(b){8)  and  1.6049-5(d)(3)  (i), 
(ii),  and  the  foreign  source  portion  of 
proposed  §  1.6049-5(d)(3){iii). 

Paragraph  (b)(7)  (which  corresponds 
to  §  1.6049-5(c)(6)  of  the  1988  proposed 
regulations)  would  except  portfolio 
interest  paid  on  bearer  obligations  if 
paid  outside  the  United  States.  In  these 
proposed  regulations,  this  exception 
would  not  apply  where  a  U.S. 
middleman  acts  as  a  custodian, 
nominee,  or  other  agent  of  the  payee 
and  collects  the  amount  for,  or  on  behalf 
of,  the  payee,  whether  or  not  the 
middleman  is  also  acting  as  agent  of  the 
payor.  Paragraph  (b)(8)  (which 
corresponds  to  §  1.6049-5(c)(6)  of  the 
1988  proposed  r^ulations)  provides  an 


exception  for  portfolio  interest  paid  on 
registered  obligations. 

The  provisions  of  §  1.6049-5(b)(9)  of 
the  1988  proposed  regulations,  which 
excepted  from  reporting  amounts  paid 
by  an  international  organization  (or  its 
agent)  on  an  obligation  issued  by  the 
international  organization  are  proposed 
to  be  incorporated  in  paragraph  (b)(9)  of 
these  new  proposed  regulations.  These 
rules  are  not  reproposed. 

Paragraph  (b)(10)  (which  corresponds 
to  §  1.6049-5(c)(5)(ii)  of  the  1988 
proposed  regulations)  provides  an 
exception  for  certain  short-term  foreign 
targeted  obligations.  Paragraph  (b)(ll) 
(which  corresponds  to  §  1.6049-5(e)(l) 
(the  parenthetical  language)  and 
§  1.6049-5(e)(2)  (i)  and  (ii)  of  the 
proposed  1988  proposed  regulations) 
provides  an  exception  for  certain 
foreign-targeted  obligations  issued  by 
persons  engaged  in  the  banking 
business.  Although  the  1988  proposed 
regulations  limited  the  exceptions  at 
§  1.6049-5(e)(2)  (i)  and  (ii)  to  Canadians, 
these  proposed  regulations  expand  the 
scope  of  the  exceptions  to  apply  to  all 
beneficial  owners.  However,  as  under 
the  1988  proposed  regulations,  the 
exception  would  not  apply  where  a  U.S. 
middleman  acts  as  an  agent  of  the 
payee. 

Paragraph  (b)(l2)  (which  corresponds 
to  §§  1.6049-5Cb)(7)  and  (c)  (1),  (2),  and 
(3)  of  the  1988  proposed  regulations) 
would  except  any  amount  of  U.S.  source 
interest  subject  to  withholding  under 
section  1441.  Such  interest  would  be 
required  to  be  reported  on  a  Form  1042- 
S  under  proposed  §  1.1461-l(c).  This 
exception  would  replace  §  1.6049- 
5(b)(l)(vi),  (b)(l)(vi)(B)(l)  and  (b)(2)(iv) 
of  the  existing  regulations,  which 
provide  an  exception  for  reporting  for 
bank  deposit  interest  paid  to  a  foreign 
person,  but  only  if  a  Form  W-8  (or 
documentary  evidence  in  appropriate 
cases)  is  provided  to  the  payor.  The 
withholding  certificate  requirement  for 
bank  deposit  interest  is  now  found  at 
proposed  §  1.1441-2(d)(2). 

Paragraph  (b)(13)  provides  a  new 
exception  for  assets  blocked  pursuant  to 
an  executive  order. 

Paragraph  {b)(14)  provides  the  general 
rule  for  exempting  any  other  amount  of 
otherwise  reportable  interest  based  on 
specified  documentation  furnished  to 
the  payor  or  middleman.  The  standards 
of  documentation  are  described  in 
paragraph  (c)  and  would  generally 
parallel  the  documentation  standards 
proposed  for  purposes  of  claiming  a 
reduced  rate  of  withholding  under 
section  1441.  Therefore,  the  payor  could 
rely  on  a  beneficial  owner  or 
intermediary  withholding  certificate 
described  in  proposed  §  1.1441- 


l(e)(l)(i)  provided  it  complied  with  the 
procedures  described  in  prop>osed 
§  1.1441-l(e)(4)  (iv)  and  (v)  (dealing 
with  on-line  confirmation  and 
notification  procedures).  No  taxpayei 
identifying  number  is  required  to  be 
stated  on  a  beneficial  owner 
withholding  certificate.  These  proposed 
regulations  retain  the  permission  under 
current  regulations  to  furnish 
documentary  evidence  instead  of  a 
certificate  for  payments  made  to  an  off- 
shore account.  The  on-shore  and  off- 
shore distinction  is  similar  to  that  found 
in  the  1988  proposed  regulations.  The 
provisions  of  the  1988  proposed 
regulations  contained  in  paragraphs  (d). 
(e),  (f).  (gl.  (h).  (i),  and  (I)  are  withdrawn. 
Proposed  paragraphs  (j)  (relating  to 
payments  outside  the  United  States)  and 
(k)  (dealing  with  original  issue  discount) 
of  the  1988  proposed  regulations  would 
be  renumbered  as  paragraphs  (e)  and  (0. 
respectively.  The  provisions  in  these 
paragraphs  are  not  restated. 

Section  31. 3401(a)(6hl(e)— Income 
Exempt  From  Income  Tax 

This  section  is  amended  to  reflect  the 
new  certification  procedures  under 
proposed  §§  1.1441-l(e). 

Backup  Withholding  Regulations  Under 
Section  3406 

Several  changes  to  the  backup 
withholding  regulations  under  section 
3406  are  proposed  to  conform  those 
regulations  to  the  proposed  information 
reporting  and  chapter  3  withholding 
regulations.  Section  31.3406(d)-3  (c) 
would  be  amended  to  extend  to  90  days 
the  current  30-day  grace  period 
applicable  to  readily  tradeable 
instruments  acquired  directly  from  a 
payor  if  the  payment  were  made  to  a 
person  for  whom  indicia  of  foreign 
status  existed,  as  described  in  proposed 
§1.1441-l(f)(2)(i)(B). 

Section  31.3406(g)-l(e)  would  revise 
the  proposed  regulations  contained  in 
project  number  LA-224-82  published  in 
the  Federal  Register  en  September  27, 
1990  (55  FR  39427)  to  restate  the 
principles  that  no  backup  withholding 
applies  under  section  3406  to  reportable 
payments  made  outside  the  United 
States  even  though  documentary' 
evidence  of  non-U.S.  status  may  be 
required  in  order  to  exempt  the  payment 
from  1099  reporting,  unless  the  payor 
has  actual  knowledge  that  the  payee  is 
a  United  States  person.  The  regulations 
propose  to  add  an  exception  for  notional 
principal  contract  payments  that  are 
made  outside  the  United  States. 

Amendments  to  §  31.6413(a)-3 

The  regulations  under  §  31.6413(a)-3 
are  proposed  to  be  amended  in  order  to 
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allow  payers  to  refund  backup 
withholding  in  certain  circumstances. 
Those  regulations  currently  prohibit  a 
refund  of  backup  withholding  except 
when  erroneous  withholding  has 
occurred.  It  is  proposed  to  expand  the 
definition  of  erroneous  withholding  to  a 
situation  where  the  withholding  agent 
backup  withholds  because  the  payee 
fails  to  provide  sufficient 
documentation  as  required  under 
section  3406  and  1441  and  the 
regulations  tinder  these  sections.  Where 
an  appropriate  withholding  certificate  is 
later  provided,  the  withholding  agent 
could  treat  the  earlier  withholding  as 
erroneous  withholding.  However,  the 
withholding  certificate  should  to  be 
received  pr|or  to  the  end  of  the  calendar 
year  in  which  the  payment  is  made  and 
prior  to  the  time  the  payor  furnishes  a 
Form  1099  to  the  payee  with  respect  to 
the  payment  for  which  the  withholding 
erroneously  occurred.  The  amount 
refunded  would  be  the  amount  actually 
withheld  less  the  amount  required  to  be 
withheld,  if  any,  under  chapter  3  of  the 
Code. 
Removal  of  Q&A  Regulations 

The  existing  regulations  under  part 
35a  are  proposed  to  be  removed  in  order 
to  reflect  the  proposed  revisions  in  this 
document. 

Amendments  to  §301.6109-1 

Amendments  to  the  regulations  under 
this  section  are  currently  pending  to 
authorize  the  IRS  to  issue  taxpayer 
identifying  numbers  to  certain  foreign 
persons  and  to  require  a  taxpayer  to 
state  a  TIN  on  any  tax  return  filed  (other 
than  an  information  return).  These 
regulations  are  proposed  to  be  further 
amended  to  require  that  a  TIN  be  stated 
on  withholding  certificates  as  may  be 
required  under  the  regulations  proposed 
under  sections  1441.  1442.  and  1443. 

Amendments  to  §  301.B1 14-1 

The  regulations  under  section  6114 
are  proposed  to  be  amended  to  require 
certain  foreign  entities  to  file  a  Form 
8833  if  thoy  are  claiming  to  be  qualified 
under  a  limitation  of  benefits  provision 
under  an  income  tax  treaty,  even  though 
the  income  is  also  reported  on  a  Form 
1042  by  the  withholding  agent.  The 
filing  requirement  would  be  limited  to 
payments  between  related  parties  that 
exceed  $.500,000  for  the  taxable  year. 
'    See  proposed  §1.1441-6{b)(l). 

Amendments  to  §  .301.6402-3(e) 

Paragraph  (e)  of  the  regulations  under 
§  301  6402-3  is  proposed  to  be  amended 
to  require  that  returns  filed  to  claim  a 
refund  of  tax  include  the  taxpayer's  TIN. 
In  addition,  the  Form  1042-S  would 


have  to  be  attached  to  the  return  and 
also  show  the  taxpayer's  TIN. 

Removal  of  Certain  Regulations  Under 
Tax  Conventions 

This  document  proposes  to  remove 
certain  regulations  issued  under  income 
tax  conventions  between  the  United 
States  and  Greece,  Germany, 
Switzerland,  Ireland,  France,  AusUia, 
Pakistan,  Swedeiyand  Denmark. 
Removal  of  thes^  regulations  will  be 
done  in  consultation  with  the 
competent  authorities  of  these 
countries. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Admini.stration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  on  a  date,  time,  and  place  as 
will  be  published  in  the  Federal 
Register. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensations. 

26  CFR  Part  35a 

Employment  taxes.  Income  taxes, 
Reporting  and  recordkeeping 
requirements. 


26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes,  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 

26  CFR  502 

Greece,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  Part  503 

Germany,  reporting  and 
recordkeeping  requirements.  Tax 
treaties. 

26  CFR  Part  509 

Switzerland,  Reporting  and 
recordkeeping  requirements,  Tax 
treaties. 

26  CFR  Part  513 

Ireland,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  Part  514 

France,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  516 

Austria,  Reporting  and  recordkeeping 
requirements,  Tax  treaties. 

26  CFR  Part  517 

Pakistan,  Reporting  and 
recordkeeping  requirements.  Tax 
treaties. 

26  CFR  Part  520 

Sweden,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  Part  521 

Denmark,  Reporting  and 
recordkeeping  requirements.  Tax 
treaties. 

Proposed  Amendment  to  the 
Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  26  CFR  chapter  I  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  and  removing  the 
entry  for  §  1.1441-4T  to  read  as  follows: 

Anthority:  26  U.S.C.  7805  *  '  * 
Section  1.1441-2  also  issued  under  26 
U.S.C.  1441(c)(4)  and  26  y.S.C. 

3401(a)(6).  J       J     o«. 

Section  1.1441-3  also  issued  under  26 
U.S.C.  1441(c)(4)  and  26  U.S.C. 

3401(a)(6).  *  *  *  .       J     „. 

Section  1.1441-6  also  issued  under  26 
U.S.C.  1441(c)(4)  and  26  U.S.C. 
3401(a)(6). 

Section  1.1441-7  also  issued  under  26 
"   U.S.C.  1441(c)(4)  and  26  U.S.C. 
3401(a)(6).  *  *  * 
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$1.16^-6    [Amended] 

Par.  2.  In  §  1.163-5  paragraph 
(c)(2)(i)(B)(5)  is  amended  by  removing 
the  language  "subdivision  (iii)  of  A-5  of 
§  35a.9999-4T"  in  the  last  sentence  and 
adding  "§  1.6049-5(c)(2)(ii)"  in  its 
place. 

Par.  3.  Section  1.165-12(c)  is 
amended  by: 

1.  Removing  paragraph  (c)(l)(iii). 

2.  Redesignating  paragraphs  (c)(l)(iv) 
and  (c)(l)(v)  as  paragraphs  (c)(l)(iii)  and 
(c)(l)(iv),  respectively. 

3.  Amending  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  by  removing  the  language 
"(c)(l)(v)"  and  adding  "(c)(l)(iv)"  in  its 
place. 

4.  Revising  newly  designated 
paragraph  (c)(l)(iii).  The  revision  reads 
as  follows: 

§1.1 65-1 2  Denial  of  deduction  for  iosses 
on  registration-required  obligations  not  in 
registered  form. 

«         *         *         *         * 

(c)  *  *  * 

(1)  *  *  * 

(iii)  The  holder  may  deliver  an 
obligation  in  bearer  form  that  is  offered 
or  sold  inside  the  United  States  only  if 
the  holder  delivers  it  to  a  financial 
institution  that  is  purchasing  for  its  own 
account,  the  account  of  another  foreign 
institution,  or  an  exempt  organization 
that  will  comply  with  the  requirements 
of  section  165(j)(3)  (A),  (B),  or  (C).  The 
holder  may  deliver  a  registration- 
required  obligation  in  bearer  form  that 
is  offered  and  sold  outside  the  United 
States  to  a  person  other  than  a  financial 
institution  only  if  the  holder  has 
evidence  in  its  records  that  such  person 
is  not  a  U.S.  citizen  or  resident  and  does 
not  have  actual  knowledge  that  such 
evidence  is  false.  Such  evidence  may 
include  a  statement  by  that  person  that 
is  delivered  electronically.  For  purposes 
of  this  paragraph  (c),  the  term  deliver 
includes  a  transfer  of  an  obligation 
evidenced  by  a  book  entry  including  a 
book  entry  notation  by  a  clearing 
organization  evidencing  transfer  of  the 
obligation  from  one  memter  of  the 
organization  to  another  member.  For 
purposes  of  this  paragraph  (c),  the  term 
deliver  does  not  include  a  transfer  of  an 
obligation  to  the  issuer  or  its  agent  for 
cancellation  or  extinguishment. 
***** 

Par.  4.  Section  1.871-14  is  added  to 
read  as  follows: 

§1.871-14    Rules  relating  to  repeal  of  tax 
on  Interest  of  nonresident  alien  individuals 
and  foreign  corporations  received  from 
certain  portfolio  debt  investments. 

(a)  General  rule.  No  tax  shall  be 
imposed  under  sections  871(a)(1)(A), 
871(a)(1)(C).  881(a)(1)  or  881(a)(3)  on 


any  portfolio  interest  as  defined  in 
sections  871(h)(2)  and  881(c)(2)  received 
by  a  foreign  person.  But  see  section 
871(h)  or  882(a)  if  such  interest  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States. 

(b)  Rules  concerning  obligations  not 
in  registered  form — (1)  In  general. 
[Reserved]  For  further  guidance,  see 

§  35a.9999-5(a),  Answer  1. 

(2)  Convertible  obligations.  [Reserved] 
For  further  guidance,  see  §35a.9999- 
5(c),  Answers  18  and  19. 

(3)  Coordination  with  withholding 
and  reporting  rules.  See  §  1.1441- 
2(d)(l){i)  for  an  exception  from 
documentation  requirements  otherwise 
applicable  for  purposes  of  section  1441. 
See  section  6049  and  §  1.6049-5(b)(7) 
for  rules  relating  to  an  exemption  from 
Form  1099  reporting  and  backup 
withholding  under  section  3406. 

(c)  Rules  concerning  obligations  in 
registered  form — (1)  In  general.  In  the 
case  of  interest  paid  on  an  obligation 
that  is  in  registered  form,  the  term 
portfolio  interest  means  any  interest 
(including  original  issue  discount) — 

(i)  That  is  paid  on  an  obligation 
issued  after  July  18,  1984; 

(ii)  That  would  be  subject  to  tax  under 
section  871(a)(1)(A),  871(a)(1)(C), 
881(a)(1)  or  881(a)(3)  but  for  section 
871(h)  or  881(c);  and 

(iii)  With  respect  to  which  a  United 
States  (U.S.)  person  otherwise  required 
to  deduct  and  withhold  tax  under 
section  1441(a)  or  1442(a)  receives  a 
statement  that  meets  the  requirements  of 
section  871(h)(5)  that  the  beneficial 
owner  of  the  obligation  is  not  a  U.S. 
person. 

(2)  Required  statement.  A  U.S.  person 
will  be  considered  to  have  received  a 
statement  that  meets  the  requirements  of 
section  871(h)(5)  if  either  it  complies 
with  one  of  the  procedures  described  in 
this  paragraph  and  does  not  have  actual 
knowledge  or  reason  to  know  that  the 
beneficial  owner  is  a  U.S.  person  or  it 
complies  with  the  procedures  described 
in  paragraph  (d)  or  (e)  of  this  section. 

(i)  The  U.S.  person  (or  its  authorized 
foreign  agent  described  in  §  1.1441- 
7(c)(2))  complies  with  the  withholding 
certificate  procedures  described  in 
§1.1441-l(e)(l). 

(ii)  The  U.S.  person  complies  with  the 
documentary  evidence  procedures 
described  in  §  1.6049-5(c)(2)(ii)  (but 
only  if  payments  are  made  outside  the 
United  States  with  respect  to  offshore 
accounts).  See  §  1.6049-5(e)  for 
determining  the  place  of  payment  and 
§  1.6049-5(d)(3)  for  a  definition  of  - 
offshore  accounts. 


(iii)  [Reserved]  For  further  guidance, 
see  §  35a.9999-5(b),  Answer  9, 
sentences  5  through  13. 

(iv)  The  U.S.  person  complies  with 
procedures  that  the  U.S.  competent 
authority  may  agree  to  with  the 
competent  authority  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  in  effect. 

(3)  Time  for  providing  certificate  or 
documentary  evidence.  Interest  on  a 
registered  obligation  shall  qualify  as 
portfolio  interest  if  the  withholding 
certificate  or  documentary  evidence  that 
must  be  provided  is  furnished  before 
expiration  of  the  beneficial  owner's 
period  of  limitation  for  claiming  a 
refund  of  tax  with  respect  to  such 
interest.  See.  however,  §  1.1441-1(0(5) 
for  consequences  to  a  withholding  agent 
that  makes  a  payment  without 
withholding  even  though  it  cannot 
associate  the  piayment  with  the  required 
documentation  prior  to  the  payment. 

(4)  Coordination  with  withholding 
and  reporting  rules.  For  an  exemption 
from  withholding  under  section  1441 
with  respect  to  obligations  described  in 
this  paragraph  (c),  see  §  1.1441 -2(d)(2j. 
For  rules  applicable  to  withholding 
certificates,  see  §  1.1441-l(e)(4).  For 
application  of  presumptions  when  the 
U.S.  person  cannot  associate  the 
payment  with  the  required 
documentation,  see  §  1.1441-l(f)  For 
standards  of  knowledge  applic:able  to 
withholding  agents,  see  §  1.1441-7(b). 
For  rules  relating  to  an  exemption  from 
Form  1099  reporting  and  backup 
withholding  under  section  3406,  see 
section  6049  and  §  1.6049-5(b)(8J.  For 
rules  relating  to  reporting  on  Forms 
1042  and  1042-S,  see  §  1.1461-l(b)  and 
(c). 

(d)  Application  of  repeal  of  30  percent 
withholding  to  pass-through  certificates 
[Reserved]  For  further  guidance,  see 

§  35a.9999-5(e),  Answers  21  and  22. 

(e)  Foreign-targeted  registered 
obligations.  [Reserved]  For  further 
guidance,  see  §  35a.9999-5(b).  Answers 
12  through  15. 

(f)  Definitions.  For  purposes  of  this 
section,  the  terms /ore;gn  person  and 
beneficial  owner  have  the  meaning  set 
forth  in  §  1.1441-l(c)(2)  and  (c){fi), 
respectively;  the  term  withholding  agent 
has  the  meaning  set  forth  in  §  1.1441- 
7(a);  and  the  term  payment  has  the 
meaning  set  forth  in  §  1.1441-2(e) 

(g)  Effective  date — (1)  In  general.  This 
section  shall  apply  to  payments  of 
interest  made  after  December  31.  1997 

(2)  Transition  rule.  For  purposes  of 
paragraph  (c)(2)(i)  of  this  section  a 
withholding  agent  that  holds  a  valid 
Form  W-8  on  a  date  that  is  60  days  after 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register  may 
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treat  it  as  a  valid  withholding  certificate 
until  its  validity  expires  under 
applicable  provisions  as  in  effect  on 
April  22.  1996. 

Par.  5.  Section  1.1441-0  is  added  to 
read  as  follows: 

§1.1441-0    Outline  of  raguiation  provisions 
for  section  1441. 

This  section  lists  captions  contained 
in  §§  1.1441-1.  1.1441-2.  1.1441-3. 
1.1441-4.  1.1441-5.  1.1441-6,  1.1441-7. 
1.1441-8T,  and  1.1441-9. 

§1.144J-1     Requ iremen t  for  the  deduction 
and  withholding  of  tax  on  payments  to 
foreign  persons. 

(a)  Purpose  and  scope. 

(b)  General  rule  of  withholding. 

(c)  Definitions. 

(1)  Withholding. 

(2)  Foreign  person. 

(3)  Payne. 

(4)  Individual. 

(5)  Foreign  corporations. 

(6)  Beneficial  owner. 

(7)  Chapter  3  of  the  Internal  Revenue  Code. 

(d)  Claim  of  U.S.  status  by  payee  or 
beneficial  owner. 

(1)  In  general. 

(2)  Payments  to  a  payee  that  is  a  U.S. 
person. 

(3)  Payments  to  a  foreign  person  acting  for 
a  U.S.  payee. 

(e)  Beneficial  owner's  claim  of  foreign 
status. 

(1)  Withholding  agent's  reliance. 

(2)  Beneficial  owner  withholding 
certificate. 

(3)  Intermediary  withholding  certificate. 

(4)  Applicable  rules. 

(5)  Qualified  intermediaries. 

(f)  Presumptions. 

(1)  In  general. 

(2)  Reportable  payments  to  non-exempt 
recipients. 

(3)  SpetJal  rules  for  scholarships,  grants, 
pensions,  annuititis,  etc. 

(4)  Special  rules  for  pass-through  entities. 

(5)  Failurt!  to  act  in  accordance  with 
presumptions. 

(6)  Reportable  payment. 

(7)  Adjustment,  refund,  or  credit  of 
overwithheld  tax. 

(g)  Effective  date. 

(1)  In  general. 

(2)  Transition  rules. 

§1.  J 441-2    Income  subject  to  withholding. 

(a)  In  general. 

(b)  Fixed  or  determinable  annual  or 
periodical  income. 

(1)  In  general. 

(2)  Exceptions. 

(3)  Original  issue  discount. 

(4)  Securities  lending  transactions. 

(c)  Other  income  subject  to  withholding. 

(d)  Items  of  income  not  subject  to 
withholding  under  section  1441. 

(1)  Exemptions  for  which  no  withholding 
certificate  or  documentation  is  required. 

(2)  Exemptions  for  portfolio  interest  and 
income  on  bank.  etc.  deposits  requiring  a 
withholding  certificate  or  documentation. 

(e)  Payment. 


(1)  General  rule. 

(2)  Income  allocated  under  section  482. 

(3)  Blocked  income. 

(4)  Special  rules  for  dividends. 

(5)  Certain  interest  accrued  by  a  foreign 
corporation. 

(6)  Payments  other  than  in  U.S.  dollars. 

(f)  Effective  date. 

§  1.1441-3    Amounts  subject  to  withholding. 

(a)  Withholding  on  gross  amount. 

(b)  Withholding  on  payments  on  certain 
obligations. 

(1)  Withholding  at  time  of  payment  of     , 
interest. 

(2)  No  withholding  between  interest 
payment  dates. 

(c)  Corporate  distributions. 

(1)  General  rule. 

(2)  Determination  of  accumulated  and 
current  earnings  and  profits  on  the  date  of 
payment. 

(3)  Special  rules  in  the  case  of  distributions 
from  a  regulated  investment  company. 

(4)  Overwithholding  of  tax. 

(d)  Withholding  on  certain  gains. 

(e)  Payments  other  than  in  U.S.  dollars. 

(1)  In  general. 

(2)  Payments  in  foreign  currency. 

(3)  Tax  liability  of  beneficial  owner 
satisfied  by  withholding  agent. 

(0  Conduit  financing  arrangements. 

(g)  Effective  date. 

§  1 .  J  44  J-4     Certain  exemptions  from 
withholding. 

(a)  Certain  income  connected  with  a  U.S. 
trade  or  business. 

(1)  In  general. 

(2)  Withholding  agent's  reliance  on  a  claim 
of  effectively  connected  income. 

(3)  Income  on  notional  principal  contracts. 

(4)  Failure  to  act  in  accordance  with 
presumption. 

(b)  Compensation  for  personal  services  of 
an  individual. 

(1)  Exemption  from  withholding. 

(2)  Manner  of  obtaining  withholding 
exemption  under  tax  treaty. 

(6)  Personal  exemption. 

(c)  Special  rules  for  scholarship  and 
fellowship  income. 

(1)  In  general. 

(2)  Alternate  withholding  election. 

(d)  Annuities  received  under  qualified 
plans. 

(e)  Income  of  foreign  central  bank  of  issue 
or  the  Bank  for  International  Settlements. 

(f)  Effective  date. 

(1)  (ieneral  rule. 

(2)  Transition  rules. 

§1.1441-5     Withholding  on  payments  to 
pass-through  entities. 

(a)  Domestic  partnerships. 

(1)  Exemption  from  withholding  on 
payment  to  domestic  partnerships. 

(2)  Withholding  by  a  domestic  partnership. 

(b)  Foreign  partnerships. 

(1)  In  general. 

(2)  Special  rules  in  the  case  of  tiered 
partnerships. 

(3)  Presumptions. 

(4)  Example. 

(c)  Trusts  and  estates.  (Reserved) 

(d)  Effective  date. 
(1)  General  rule. 


(2)  Transition  rules. 

§1.1441-6    Claim  of  a  reduced  rate  of  tax 
under  an  income  tax  treaty. 

(a)  In  general. 

(b)  Reliance  on  claim  of  treaty  benefits. 

(1)  In  general. 

(2)  Special  rules  for  certain  dividends. 

(3)  Competent  authorities  agreement. 

(4)  Special  rules  for  payments  to  certain 
foreign  entities. 

(c)  Proof  of  tax  residence  in  a  treaty 
country. 

(1)  Ib  general. 

(2)  Certification  of  taxpayer  identifying 
numl)er. 

(3)  Certificate  of  residence. 

(4)  Documentary  evidence  establishing 
residence  in  the  treaty  country. 

(d)  Joint  owners. 

(e)  Related  party  dividends  under  certain 
treaties. 

(fl  Effective  date. 

(1)  General  rule. 

(2)  Transition  rules. 

§1.1441-7    General  provisions  relating  to 
withholding  agents. 

(a)  Withholding  agent  defined. 

(b)  Standards  of  knowledge. 

(1)  In  general. 

(2)  Reason  to  know. 

(3)  Universal  accounts. 

(c)  Authorized  agent. 

(1)  In  general. 

(2)  Authorized  foreign  agent. 

(3)  Notification. 

(4)  Liability  of  U.S.  withholding  agent. 

(5)  Filing  of  returns. 

(d)  United  States  obligations. 

(e)  Assumed  obligations. 

(f)  Conduit  financing  arrangements. 
[Reserved] 

(g)  Effective  date. 

§1.1441-87    Foreign  government  and 
international  organization  exemption  from 
withholding  (temporary). 

(a)  Foreign  governments. 

(b)  Statement  claiming  exemption. 

(c)  Effective  date. 

(1)  In  general. 

(2)  Transition  rules. 

§  1.1441-9    Exemption  from  withholding  on 
exempt  income  of  a  foreign  tax-exempt 
organization  and  foreign  private  foundations. 

(a)  Income  not  subject  to  tax  under  section 
511. 

(b)  Statement  claiming  exemption. 

(c)  Effective  date. 

(1)  In  general. 

(2)  Transition  rules. 

Par.  6.  Section  1.1441-1  is  revised  to 
read  as  follows: 

§1.1441-1    Requirement  for  ttM  deduction 
and  withholding  of  tax  on  payments  to 
foreign  persons. 

(a)  Purpose  and  scope.  This  section 
and  §§  1.1441-2  through  1.1441-9 
provide  rules  for  withholding  under 
section  1441  when  a  payment  is  made 
to  a  foreign  person.  This  section 
provides  definitions  of  terms  used  in 
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chapter  3  of  the  Internal  Revenue  Code 
and  regulations  under  that  chapter.  It 
prescribes  procedures  to  determine 
whether  a  tax  must  be  withheld  under 
chapter  3  of  the  Internal  Revenue  Code, 
including  presumptions  for  determining 
whether  a  withholding  agent  should 
treat  a  payee  as  a  United  States  (U.S.) 
person  or  a  foreign  person.  Sf>ecial 
procedures  regarding  payments  to 
foreign  persons  that  act  as 
intermediaries  are  also  provided. 
Section  1.1441-2  describes  the  income 
subject  to  withholding  under  section 
1441.  Section  1.1441-3  provides  rules 
regarding  the  amount  subject  to 
withholding.  Section  1.1441—4  provides 
exemptions  from  withholding  for 
certain  income  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States,  including  certain 
compensation  for  the  personal  services 
of  an  individual.  Section  1.1441—5 
provides  rules  regarding  withholding  on 
payments  made  to  pass-through  entities. 
Section  1.1441-6  provides  rules 
regarding  claiming  a  reduced  rate  of 
withholding  under  an  income  tax  treaty. 
Section  1.1441-7  defines  the  term 
withholding  agent  and  provides  rules 
regarding  withholding  agents' 
obligations  to  withhold.  Section  1.1441- 
8T  provides  rules  for  income  received 
by  a  foreign  government  that  is 
excluded  from  gross  income  under 
section  892.  Section  1.1441-9  provides 
rules  for  payments  to  foreign  tax  exempt 
organizations  and  foreign  private 
foundations. 

(b)  Genera]  rule  of  withholding.  A 
withholding  agent  (as  defined  in 
§  1.1441-7(a))  must  withhold  30  percent 
of  the  gross  amount  of  a  payment  (as 
defined  in  §  1.1441-2(e))  of  income 
subject  to  withholding  made  to  a  payee 
that  is  a  foreign  person  unless  the 
beneficial  owner  of  the  income  is  a 
foreign  person  entitled  to  a  reduced  rate 
of  tax  and  for  the  withholding  agent 
holds  an  appropriate  withholding 
certificate  or  documentation  or  unless 
the  beneficial  owner  of  the  income  is  a 
U.S.  person.  For  this  purpose,  a 
payment  to  the  U.S.  agent  of  a  foreign 
person  is  treated  as  a  payment  to  a 
foreign  person  if  the  withholding  agent 
has  actual  knowledge  or  reason  to  loiow 
of  the  agency  relationship.  For  the 
documentation  upon  which  a 
withholding  agent  may  rely  in  order  to 
treat  a  payee  or  beneficial  owner  as  a 
U.S.  person,  see  paragraph  (d)  of  this 
section.  For  the  documentation  upon 
which  a  withholding  agent  may  rely  in 
order  to  treat  a  payee  or  a  beneficial 
owner  as  a  foreign  person,  see  paragraph 
(e)  of  this  section.  For  applicable 
presumptions  if  the  withholding  agent 


cannot  associate  the  payment  with  the 
required  documentation  at  the  time  of 
payment,  see  paragraph  (f)  of  this 
section.  For  definitions  of  foreign 
person,  payee,  and  beneficial  owner,  see 
paragraphs  (c)(2),  (3),  and  (6)  of  this 
section,  respectively.  For  the 
determination  of  income  subject  to 
withholding,  see  §  1.1441-2(a).  For  a 
definition  of  an  offshore  account,  see 
§  1.6049-5(d)(3).  For  withholding 
procedures  applicable  to  payments  to 
U.S.  and  foreign  partnerships, 
respectively,  see  §  1.1441-5(a)  and  (b). 
For  withholding  procedures  applicable 
to  payments  to  U.S.  and  foreign  trusts 
and  estates,  see  §  1.1441-5(c). 

(c)  Definitions— {!)  Withholding.  The 
term  withholding  means  the  diKluction 
and  withholding  of  tax  at  the  applicable 
rate  from  the  payment  of  income. 

(2)  Foreign  person.  The  term  foreign 
person  means  a  nonresident  alien 
individual,  a  foreign  corporation,  a 
foreign  partnership,  a  foreign  trust,  a 
foreign  estate,  and  any  other  person  that 
is  not  a  United  States  person  for 
purposes  of  chapter  3  of  the  Internal 
Revenue  Code.  A  United  States  person 
is  a  person  described  in  section 
7701(a)(30).  the  U.S.  government 
(including  an  agency  or  instrumentality 
thereof),  or  a  State  and  the  District  of 
Columbia  (including  an  agency  or 
instrumentality  thereof). 

(3)  Payee — (i)  General  rule.  Except  as 
otherwise  provided  in  paragraph 
(c)(3)(ii)  of  this  section,  a  payee  is  the 
person  to  whom  a  payment  is  made.  See 
§  1.1441-2(e)  for  the  determination  of 
when  a  payment  is  considered  made. 
Treatment  of  a  person  as  a  payee  has 
consequences  for  purposes  of 
withholding  under  chapter  3  of  the 
Internal  Revenue  Code  (see  paragraph 
(b)  of  this  section  (relating  to  the  general 
rule  of  withholding))  as  well  as  for 
purposes  of  reporting  income  under  the 
provisions  of  chapter  61  of  the  Internal 
Revenue  Code  and  backup  withholding 
under  section  3406.  See  paragraph  (d)(3) 
of  this  section  for  when  a  wiUiholding 
agent  may  treat  a  payment  to  a  foreign 
person  as  a  payment  made  to  a  payee 
that  is  a  U.S.  person  if  the  foreign 
person  is  acting  for  or  representing  the 
U.S.  person. 

(ii)  Payments  to  a  foreign  partnership. 
For  purposes  of  chapter  3  of  the  Internal 
Revenue  Code,  section  3406,  and 
chapter  61  of  the  Internal  Revenue 
Code,  a  payment  made  to  a  foreign 
partnership  shall  be  treated  as  a 
payment  made  to  the  partners  rather 
than  to  the  partnership.  A  withholding 
agent  may,  however,  treat  a  payment  to 
a  foreign  partnership  as  made  to  the 
partnership  (rather  than  to  its  partners) 
if.  with  respect  to  the  partnership,  it 


holds  an  intermediary  withholding 
certificate  described  in  paragraph 
(e)(3)(ii)  of  this  section  (relating  to  a 
certificate  from  a  qualified 
intermediary)  or  an  intermediary 
withholding  certificate  described  in 
paragraph  (e)(3)(iii)  of  this  section 
(relating  to  a  certificate  firom  a  foreign 
partnership)  representing  that  the 
income  to  which  the  certificate  relates  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States.  In  addition,  if  the  withholding 
agent  holds  an  intermediary 
withholding  certificate  described  in 
paragraph  (e)(3)(iv)  of  this  section 
(relating  to  a  certificate  fir>m  an  agent, 
nominee,  representative,  etc.).  then  the 
payee  shall  be  the  person  on  whose 
behalf  the  partnership  is  receiving  the 
payment.  In  the  case  of  tiered  foreign 
partnerships  that  are  not  treated  as 
payees  under  the  provisions  of  this 
paragraph  (c)(3)(ii).  the  payees  shall  be 
the  partners  of  the  next  higher-tier 
foreign  partnership.  Thus,  the  rules  of 
this  paragraph  (c)(3)  shall  apply  through 
any  number  of  tiers  of  foreign 
partnerships  in  order  to  determine 
which  partner  is  treated  as  tlie  payee. 
For  example,  if  a  payment  is  made  to  a 
foreign  partnership  (second  tier)  and 
one  of  the  partners  of  the  second  tier 
partnership  is  another  foreign 
partnership  (first  tier)  with  two 
individual  partners,  the  payment  to  the 
second  tier  is  treated  as  made  to  the 
individual  partners  of  the  first  tier 
(unless  the  second  tier  partnership  has 
furnished  one  of  the  intermediary 
withholding  certificates  referred  to  in 
this  paragraph  (c)(3)(ii)).  If  one  of  the 
partners  in  the  first  tier  is  a  domestic 
partnership,  the  domestic  partnership  is 
treated  as  the  payee  under  the 
provisions  of  paragraph  (c)(3)(i)  of  this 
section,  even  though  one  of  the  partners 
of  the  domestic  partnership  might  be  a 
foreign  partnership.  If  the  first  tier 
foreign  partnership  is  a  nominee  and 
furnishes  an  intermediary  withholding 
certificate  described  in  paragraph 
(e)(3)(iv)  of  this  section,  the  person  on 
whose  behalf  the  first  tier  partnership 
receives  the  payment  is  treated  as  the 
payee.  See  §  1.1441-5(b)  for  rules 
regarding  procedures  applicable  to 
beneficial  owners'  claims  of  reduced 
rate  of  withholding  under  chapter  3  of 
the  Internal  Revenue  Code. 

(4)  Individual — (i)  Alien  individual. 
The  term  alien  individual  means  an 
individual  who  is  not  a  citizen  or  a 
national  of  the  United  States.  6ee  §  1.1- 
1(c).  / 

(ii)  Nonresident  alien  indfyidual  The 
term  nonresident  alien  individual 
means  a  person  described  in  section 
7701(b)(1)(B),  an  alien  individual  who  is 
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a  resident  of  a  foreign  country  under  the 
residence  article  of  an  income  tax  treaty 
and  §301.770l(b)-7(a)(l)  of  this 
chapter,  or  an  alien  individual  who  is  a 
resident  of  Puerto  Rico,  Guam,  the 
Commonwealth  of  Northern  Mariana 
Islands,  the  U.S.  Virgin  Islands,  or 
American  Samoa  as  determined  under 
§  301.7701(b)-l(d)  of  this  chapter.  An 
alien  individual  who  has  made  an 
election  under  section  6013(g)  or  (h)  to 
be  treated  as  a  resident  of  the  United 
States  is  nevertheless  treated  as  a 
nonresident  alien  individual  for 
purposes  of  withholding  under  chapter 
3  of  the  Internal  Revenue  Code. 

(5)  Foreign  corporations.  For  purposes 
of  this  section,  a  corporation  created  or 
organized  in  Guam,  the  Commonwealth 
of  Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  and  American  Samoa,  is 
not  treated  as  a  foreign  corporation  if 
the  requirements  of  subparagraphs  (A), 
(B),  and  (C)  of  section  881(b)(1)  are  met 
for  such  corporation.  Further,  a  payment 
made  to  a  foreign  government  or  an 
international  organization  shall  be 
treated  as  a  payment  made  to  a  foreign 
corporation  for  purposes  of  withholding 
under  chapter  3  of  the  Internal  Revenue 
Code. 

(6)  Beneficial  owner — (i)  General  rule. 
In  the  case  of  a  payment  of  income,  the 
term  beneficial  owner  means  the  person 
required  under  U.S.  tax  principles  to 
include  the  amount  paid  in  gross 
income  imder  section  61  (determined 
without  regard  to  an  exclusion  or 
exemption  from  gross  income  under  the 
Internal  Revenue  Code).  Thus,  a 
nominee,  agent,  custodian,  or  any 
person  acting  in  a  similar  capacity  is  not 
the  beneficial  owner.  In  the  case  of  a 
scholarship,  the  student  receiving  the 
scholarship  is  the  beneficial  owner  of 
that  scholarship. 

(ii)  Special  rules  for  certain  entities — 
(A)  General  rule.  The  beneficial  owners 
of  income  paid  to  a  partnership  are 
those  persons  that,  under  U.S.  tax 
principles,  are  the  taxpayers  with 
respect  to  that  income  in  t£eir  separate 
or  individual  capacities.  For  example,  a 
partnership  (first  tier)  that  is  a  partner 
in  another  partnership  (second  tier)  is 
not  the  beneficial  owner  of  income  paid 
to  the  second  tier  partnership  since  the 
first  tier  partnership  is  not  liable  for 
income  tax  under  U.S.  tax  principles. 
See,  however,  §  1.1441-5(a)  for 
applicable  withholding  procedures  for 
payments  to  a  domestic  partnership.  See 
also  §  1.1441-5(b)(2)  for  applicable 
withholding  procedures  for  payments  to 
a  foreign  partnership  where  one  of  the 
partners  (at  any  level  in  the  chain  of 
tiers)  is  a  domestic  partnership. 

(B)  Special  rules  when  an  income  tax 
treaty  applies.  For  purposes  of  claiming 


a  reduction  in  the  rate  of  withholding 
on  income  paid  to  a  foreign  entity  based 
on  an  income  tax  treaty  between  the 
United  States  and  a  foreign  country,  the 
tax  principles  in  effect  under  the  laws 
of  that  foreign  country  shall  apply  to 
determine  whether  the  entity  or  the 
persons  holding  an  interest  in  that 
entity  are  required  to  include  the 
amounts  in  income  and,  therefore, 
whether,  under  the  principles  of  this 
paragraph  (c)(6),  the  entity  or  the 
interest  holders  in  the  entity  are  the 
beneficial  owners  of  the  income.  See 
§  1.1441-6(b)(4)(iii)  permitting  a 
withholding  agent  to  treat,  at  its  option, 
payments  made  to  a  single  foreign  entity 
as  beneficially  owned  in  pari  by  the 
entity  and,  in  part,  by  any  one  or  more 
persons  holding  an  interest  in  the  entity. 
The  possibility  of  dual  treatment  may 
also  occur  if  a  reduced  rate  of  tax  is 
claimed  under  the  Internal  Revenue 
Code  for  certain  types  of  income  and 
under  a  U.S.  income  tax  treaty  for  other 
types  of  income  or  if  reduced  rates  are 
claimed  under  different  tax  treaties.  For 
purposes  of  this  paragraph  (c)(6)(ii)(B), 
the  term  foreign  entity  does  not  include 
a  trust  or  an  estate.  See  §  1.1441-6(b)(4) 
for  procedures  governing  claims  of 
benefits  under  an  income  tax  treaty. 

(C)  Trusts.  The  provisions  of 
paragraphs  (c)(6)(i)  and  (c)(6)(ii)(A)  of 
this  section  shall  not  apply  to  a  trust, 
whether  domestic  or  foreign.  The 
beneficial  owner  of  income  paid  to  a 
trust  shall  be  determined  under  the 
provisions  of  §  1.1441-3(f)  and  (g),  as  in 
effect  on  the  date  preceding  the  date  on 
which  this  document  is  published  as  a 
final  regulation  in  the  Federal  Register. 

(7)  chapter  3  of  the  Internal  Revenue 
Code.  For  purposes  of  the  regulations 
under  sections  1441,  1442,  and  1443, 
any  reference  to  chapter  3  of  the  Internal 
Revenue  Code  shall  not  include 
references  to  sections  1445  and  1446, 
unless  the  context  indicates  otherwise. 

(d)  Claim  of  U.S.  status  by  payee  or 
beneficial  owner — (1)  In  general. 
Payments  made  to  a  U.S.  person  are  not 
subject  to  the  withholding  of  tax  under 
section  1441,  absent  actual  knowledge 
or  reason  to  know  that  the  U.S.  person 
may  be  acting  as  an  agent  for  a  foreign 
person.  See  paragraph  (b)  of  this  section. 
Absent  actual  knowledge  or  reason  to 
know  otherwise,  a  withholding  agent 
may  apply  the  provisions  of  this 
paragraph  (d)  to  a  payment  of  income 
otherwise  subject  to  withholding  to 
determine  whether  to  treat  the  payment 
as  made  to  a  U.S.  person.  See  paragraph 
(f)  of  this  section  for  applicable 
presumptions  if  the  withholding  agent 
cannot  associate  the  payment  with  the 
required  documentation  prior  to  the 
time  of  payment. 


(2)  Payments  to  a  payee  that  is  a  U.S. 
person — (i)  Reportable  payments.  If  a 
reportable  payment  (as  defined  in 
section  3406(b))  is  made  to  a  payee  that 
is  not  an  exempt  recipient  (as  defined 
under  the  applicable  information 
reporting  provisions  of  chapter  61  of  the 
Internal  Revenue  Code),  the 
withholding  agent  may  treat  the 
payment  as  made  to  a  U.S.  person  if  the 
payee  complies  with  the  procedures 
described  in  §§  31.3406(d)-l  through 
31.3406(d)-5  of  this  chapter  (including 
requiring  a  payee  to  furnish  its  taxpayer 
identifying  number)  and  the 
withholding  agent  meets  all  the 
requirements  described  in  §  31.3406(h)- 
3(e)  of  this  chapter  regarding  reliance  by 
a  payor  on  a  Form  W-9). 

(ii)  Payments  to  exempt  recipients 
and  certain  other  payments.  If  a 
reportable  payment  is  made  to  a  payee 
that  is  an  exempt  recipient  (as  defined 
under  the  applicable  information 
reporting  provisions  of  chapter  61  of  the 
Internal  Revenue  Code)  or  is  a 
scholarship,  grant,  pension,  or  aimuity, 
a  withholding  agent  may  treat  the 
payment  as  made  to  a  U.S.  person  if  the 
payee  provides  a  certificate  of  U.S. 
status.  For  purposes  of  this  paragraph 
(d)(2)(ii),  a  certificate  of  U.S.  status  is  a 
Form  W-9  (or  such  other  form  as  the 
Internal  Revenue  Service  may  prescribe) 
that  is  signed  under  penalties  of  perjiuy 
by  the  payee  and  contains  all  required 
information.  For  purposes  of  this 
paragraph  (d)(2)(ii),  required 
information  consists  of  the  payee's 
name,  permanent  residence  address, 
and  taxpayer  identifying  number.  The 
procedures  described  in  §  31.3406(h)- 
3(a)  of  this  chapter  shall  apply  to 
payments  to  joint  payees.  A  withholding 
agent  that  receives  a  Form  W-9  in  order 
to  satisfy  this  paragraph  (d)(2)(ii)  must 
retain  the  form  in  accordance  with  the 
provisions  of  paragraph  (e)(4)(iii)  of  this 
section  relating  to  the  retention  of 
withholding  certificates.  The  rules  of 
this  paragraph  (d)(2)(ii)  are  only 
intended  to  provide  a  method  by  which 
a  withholding  agent  may  determine  that 
a  payee  is  not  a  foreign  person  and  do 
not  otherwise  impose  a  requirement  that 
documentation  be  furnished  by  an 
exempt  recipient  or  for  payments 
subject  to  this  paragraph  (d)(2)(ii). 

(3)  Payments  to  a  foreign  person 
acting  for  a  U.S.  payee.  Absent  actual 
knowledge  or  reason  to  know  otherwise, 
for  purposes  of  chapter  3  of  the  Internal 
Revenue  Code,  section  3406,  and 
chapter  61  of  the  Internal  Revenue 
Code,  a  withholding  agent  may  treat  a 
payment  to  a  foreign  person  as  a 
payment  made  to  a  payee  that  is  a  U.S. 
peraon  if  it  receives  an  intermediary 
withholding  certificate  described  in 


Federal  Register  /  Vol.  61,  No.  78  /  Monday.  April  22,  1996  /  Proposed  Rules 


17637 


paragraph  (e)(3)(iv)  of  this  section 
regardirfg  the  foreign  person  to  which  is 
attached  the  applicable  certification 
described  in  paragraph  (d)(2)  of  this 
section  concerning  the  U.S.  payee  on 
whose  behalf  the  foreign  person  is 
receiving  the  payment.  See  paragraph 
(e)(5)  of  this  section  for  applicable 
procedures  in  the  case  of  a  payment  to 
a  foreign  person  acting  as  a  qualified 
intermediary.  See  also,  §  1.1441-5(b)(l) 
for  applicable  procedures  in  the  case  of 
a  payment  to  a  foreign  partnership  that 
is  not  a  qualified  intermediary. 

(e)  Beneficial  owner's  claim  of  foreign 
status — (1)  Withholding  agent's  reliance. 
Absent  actual  knowledge  or  reason  to 
know  otherwise,  a  withholding  agent 
may  rely  on  a  claim  that  the  beneficial 
owner  of  income  is  a  foreign  person,  if, 
prior  to  the  payment,  it  complies  with 
the  requirements  described  in 
paragraphs  (e)(l)(i),  (ii),  and  (iii)  of  this 
section.  For  this  purpose,  a  withholding 
agent  acting  through  an  authorized 
foreign  agent  is  deemed  to  comply  with 
such  requirements  to  the  extent  its 
authorized  foreign  agent  so  complies. 
See  §  1.1441-7(c)(2)  for  the  description 
of  an  authorized  foreign  agent.  In  the 
case  of  a  payment  to  a  person  other  than 
an  individual,  a  withholding  agent  may 
rely  on  the  claim  of  entity  classification 
made  on  the  basis  of  the  certification  (or 
documentation,  if  applicable)  furnished 
to  the  withholding  agent,  unless  it  has 
actual  knowledge  or  reason  to  know  that 
the  classification  claimed  is  incorrect. 

(i)  The  withholding  agent  holds  a 
beneficial  owner  withholding  certificate 
described  in  paragraph  (e)(2)(i)  of  this 
section  or  an  intermediary  withholding 
certificate  described  in  paragraph 
(e)(3)(i)  of  this  section. 

(ii)  The  withholding  agent  complies 
with  the  electronic  confirmation 
procedures  described  in  paragraph 
(e)(4)(v)  of  this  section,  if  required. 

(iii)  The  withholding  agent  has  not 
been  notified  by  the  Internal  Revenue 
Service  that  any  of  the  information  on 
the  withholding  certificate  is  incorrect 
or  unreliable. 

(2)  Beneficial  owner  withholding 
certificate— {i)  In  general.  A  beneficial 
owner  withholding  certificate  is  a 
statement  by  which  the  beneficial  owner 
of  the  income  paid  represents  that  it  is 
a  foreign  person  and,  if  applicable, 
claims  a  reduced  rate  of  withholding 
under  section  1441.  A  separate 
withholding  certificate  must  be 
submitted  to  each  withholding  agent.  If 
the  beneficial  owner  receives  more  than 
one  type  of  income  ^om  a  single  payor, 
the  beneficial  owner  may  submit  one 
withholding  certificate  to  the  single 
payor  for  the  different  types  of  income. 
See  paragraph  (c)(6)(ii)(B)  of  this  section 


and  §  1.1441-6(b)(4)(i)  for  the 
determination  of  beneficial  owner  when 
a  benefit  is  claimed  under  an  income  tax 
treaty.  A  beneficial  owner  of  an  interest 
in  a  mutual  fund  that  has  a  common 
investment  advisor  or  common 
principal  underwriter  with  other  mutual 
funds  (within  the  same  family  of  funds) 
may,  in  the  discretion  of  the  mutual 
fund,  provide  one  withholding 
certificate  for  shares  acquired  or  owned 
in  any  of  the  funds.  See  §  31.3406(h)- 
3(a)(2)  of  this  chapter. 

(ii)  Requirements  for  validity  of 
certificate.  A  beneficial  owner 
withholding  certificate  is  valid  only  if  it 
is  provided  on  a  Form  W-8  (or,  in  the 
case  of  personal  services  income 
described  in  §  1.1441-4(b),  a  Form 
8233),  its  validity  period  has  not 
expired,  it  is  signed  under  penalties  of 
perjury  by  the  beneficial  owner  and  it 
contains  all  of  the  information  described 
in  this  paragraph  (e)(2)(ii).  The  required 
information  is  the  name,  permanent 
residence  address,  and  taxpayer 
identifying  number  (TIN)  of  the 
beneficial  owner  (if  required),  the  basis 
for  the  reduced  rate  of  withholding 
claimed,  if  applicable,  (including  any 
applicable  tax  treaty  provisions),  and 
any  other  information  as  may  be 
required  (in  addition  to,  or  in  lieu  of, 
the  information  described  in  this 
paragraph  (e)(2)(ii))  by  the  regulations 
under  section  1441  or  by  a  form  or 
accompanying  instructions.  A 
permanent  residence  address  is  the 
address  in  the  coimtry  where  the  person 
claims  to  be  a  resident  for  purposes  of 
that  coimtry's  income  tax.  The  address 
of  a  financial  institution  with  which  the 
beneficial  owner  maintains  an  account, 
a  post  office  box,  or  an  address  used 
solely  for  mailing  purposes  is  not  a 
residence  address  for  this  purpose.  If  the 
beneficial  owner  is  an  individual  who 
does  not  to  have  a  tax  residence  in  any 
country,  the  address  is  where  the 
beneficial  owner  normally  resides.  If  the 
beneficial  o%vner  is  a  corporation,  then 
the  address  is  where  the  corporation 
maintains  its  principal  office  in  its 
country  of  incorporation.  Instead  of  the 
Form  W-8  (or  the  Form  8233,  if 
applicable),  the  withholding  agent  may 
rely  on  an  acceptable  substitute  form  or 
such  other  form  as  the  Internal  Revenue 
Service  may  prescribe.  See  paragraph 
(g)(2)  of  this  section  for  continued 
validity  of  certificates  during  the 
transition  period.  See  paragraph 
(e)(4)(vii)  of  this  section  for 
circumstances  in  which  a  taxpayer 
identifying  number  is  required  on  a 
beneficial  owner  withholding 
certificate. 

(3)  Intermediary  withholding 
certificate — (i)  In  general.  An 


intermediary  withholding  certificate  is  a 
statement  by  which  a  foreign  payee 
represents  that  it  is  not  the  beneficial 
owner  of  the  income  paid  or  is  a 
statement  furnished  by  a  partnership  for 
its  partners.  It  is  used  either  to  make   ~ 
representations  regarding  the  status  of 
beneficial  owners  of  the  income  or  to 
transmit  appropriate  documentation  to 
the  withholding  agent.  This  paragraph 
(e)(3)  describes  the  requirements  for  the 
validity  of  an  intermediary  withholding 
certificate  issued  either  by  a  qualified 
intermediary,  by  a  foreign  partnership 
that  is  not  a  qualified  intermediary,  or 
by  any  other  person  that  is  neither  a 
qualified  intermediary  nor  a  foreign 
partnership. 

(if)  Intermediary  withholding 
certificate  from  a  qualified 
intermediary.  In  the  case  of  an 
intermediary  withholding  certificate 
issued  by  a  qualified  intermediary 
(described  in  paragraph  (e)(5)(ii)  of  this 
section),  the  certificate  is  valid  only  if 
it  is  furnished  on  a  Form  W-8  (or  an 
acceptable  substitute  form  or  such  other 
form  as  the  Internal  Revenue  Service 
may  prescribe),  it  is  signed  under 
penalties  of  perjury  by  an  officer  or 
partner  of  the  qualified  intermediary 
with  authority  to  sign  for  the 
intermediary,  and  it  contains  the 
information  and  certifications  described 
in  thisparagraph  (e)(3)(ii). 

(A)  Tne  name,  permanent  residence 
address  (as  described  in  paragraph 
(e)(2)(ii)  of  this  section),  and  the 
employer  identification  number  of  the 
qualified  intermediary. 

(B)  A  certification  tnat  the  issuer  is  a 
qualified  intermediary. 

(C)  A  certification  that  the  issuer  has 
obtained,  as  required  in  the  withholding 
agreement  with  the  Internal  Revenue 
Service,  the  appropriate  certificates 
(such  as  Forms  W-8  or  W-9)  or  any 
other  documentation  regarding  its 
account  holders  or  partners. 

P)  A  statement  whether  the  qualified 
intermediary  is  assuming  primary 
withholding  responsibility  for  the 
amounts  to  which  the  certificate  relates. 

(E)  If  the  information  is  not  assuming 
primary  withholding  responsibility,  the 
information  and  certificates  required 
under  paragraph  (e)(5)(iv)(B)  of  this 
section  regarding  the  basis  for  any 
reduced  rate  of  withholding  tax 
claimed. 

(F)  Any  other  information  or 
certification  as  may  be  required  (in 
addition  to,  or  in  lieu  of,  the 
information  and  certifications  described 
in  this  paragraph  (e){3)(ii))  by  the  form 
or  accompanying  instructions. 

(iii)  Intermediary  withholding 
certificate  from  a  foreign  partnership.  In 
the  case  of  an  intermediary  withholding 
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certificate  issued  under  the  provisions 
of  §  1.1441-5(b)  by  a  foreign  partnership 
that  is  not  a  qualified  intermediary,  the 
certificate  is  valid  only  if  it  is  furnished 
on  a  Form  W-8  (or  an  acceptable 
substitute  form  or  such  other  form  as  the 
Internal  Revenue  Service  may 
prescribe),  it  is  signed  under  penalties 
of  perjury  by  a  partner  with  authority  to 
sign  for  the  partnership,  and  it  contains 
the  information  and  certifications 
described  in  this  paragraph  (e)(3)(iii). 
(A)  The  name,  permanent  residence 
address  (as  described  in  paragraph 
(e)(2)(ii)  of  this  section),  and  the 
employer  identification  number  of  the 


(B)  The  oasis  for  the  reduced  rate  of 
withholding  claimed,  expressed  in 
relation  to  3ie  distributive  share  of  each 
partner  to  which  the  certificate  relates. 

(C)  The  appropriate  withholding 
certificates  for  the  partners  as  required 
under  §  1.1441-5(b)(l)  (except  for  an 
intermediary  withholding  certificate 
furnished  in  order  to  claim  a  reduced 
rate  for  income  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States). 

(D)  A  statement  that  the  income  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States,  if  applicable. 

(E)  Any  other  information  or 
certification  as  may  be  required  (in 
addition  to,  or  in  lieu  of,  the 
information  described  in  this  paragraph 
(e)(3)(iii))  by  the  form  or  accompanying 
instructions. 

(iv)  Intermediary  withholding 
certificate  ftvm  an  agent,  nominee, 
representative,  etc.  In  the  case  of  an 
intermediary  withholding  certificate 
issued  by  a  person  that  is  not  a  qualified 
intermediary  and  is  not  acting  for  its 
own  account,  the  certificate  is  vaUd  if  it 
is  described  in  this  paragraph  (e)(3)(iv). 
In  addition,  a  certificate  furnished  to 
qualify  interest  as  portfolio  interest  for 
purposes  of  sections  871(h)  and  881(c) 
or  to  qualify  dividends  on  publicly 
traded  stock  (as  defined  in  §  1.1441- 
6(b)(2))  is  valid  if  it  is  described  in 
§  1.871-14(c)(2)(iii).  A  certificate  is 
described  in  this  paragraph  (e)(3)(iv)  if 
it  is  furnished  on  a  Form  W-8  (or  an 
acceptable  substitute  form,  or  such  other 
form  as  the  Internal  Revenue  Service 
may  prescribe),  it  is  signed  under 
penalties  of  perjury  by  a  person 
authorized  to  sign  for  the  issuer  of  the 
certificate,  and  it  contains  the 
information  and  certifications  described 
in  this  paragraph  (e)(3)(iv). 

(A)  The  na(tne,  jjermanent  resident 
address  (as  described  in  paragraph 
(e)(2)(ii)  of  this  section)  and  the 
taxpayer  identifying  number  of  the 
issuer  of  the  certificate. 


(B)  A  certification  that  the  issuer  is 
not  acting  for  its  own  account  and  is 
using  the  certificate  as  a  form  to 
transmit  beneficial  owner 
documentation  for  the  payment  to 
which  the  certificate  relates  (or  other 
applicable  documentation  concerning 
the  person  for  whom  the  intermediary  is 
receiving  the  payment. 

(C)  If  furnishing  an  intermediary 
certificate  to  transmit  more  than  one 
withholding  certificate,  the  certificate 
may  indicate  the  basis  for  the  reduced 
rate  of  withholding  claimed,  based  upon 
the  attached  withholding  certificates. 

(D)  Any  other  information  or 
certification  as  may  be  required  (in 
addition  to,  or  in  lieu  of  the  information 
and  certification  described  in  this 
paragraph  (e)(3)(iv))  by  the  form  or 
accompanying  instructions. 

(4)  Applicable  rules — (i)  Joint  owners. 
In  the  case  of  a  payment  to  joint  owners, 
a  withholding  certificate  must  be 
provided  by  each  owner  claiming  to  be 
a  foreign  person. 

(ii)  Penod  of  validity— {^)  Three  year 
period.  Except  as  otherwise  provided  in 
paragraph  (e)(4)(ii)(B)  of  this  section,  a 
beneficial  owner  withholding  certificate 
or  an  intermediary  withholding 
certificate  shall  remain  valid  for  three 
years  or  until  such  time  as  a  change  in 
circumstances  makes  any  information 
on  the  certificate  incorrect. 

(B)  Validity  period  where  TIN 
provided.  A  withholding  certificate 
furnished  with  a  taxpayer  identifying 
number  shall  remain  valid  until  such 
time  as  a  change  in  circumstances 
makes  any  information  on  the  certificate 
incorrect  but  only  if  the  income  for 
which  such  certificate  is  furnished  is 
required  to  be  reported  under  §  1.1461- 
l(c)(2)(ii)  or  the  taxpayer  identifying 
number  furnished  on  the  certificate  is 
reported  to  the  Internal  Revenue  Service 
under  the  procedures  described  in 
§1.1461-l(d). 

(C)  Withholding  certificate  for 

effectively  connected  income. 
Notwithstanding  paragraph  (e)(4)(ii)(B) 
of  this  section,  tiie  period  of  validity  of 
a  withholding  certificate  furnished  to  a 
withholding  agent  to  claim  a  reduced 
rate  of  tax  for  income  that  is  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States 
shall  be  limited  to  three  years. 

(D)  Computation  of  three-year  period. 
The  three-year  validity  period  shall  start 
from  the  date  that  the  certificate  is 
signed  until  the  last  day  of  the  third 
succeeding  calendar  year.  For  example, 
a  certificate  signed  on  September  30, 
1998  remains  valid  through  December 
31. 2001. 

(E)  Change  in  circumstances.  If  a 
change  in  circumstances  makes  any 


information  on  the  certificate  incorrect, 
then  the  issuer  of  the  certificate  must 
inform  the  withholding  agent  within  30 
days  of  the  change  and  issue  a  new 
certificate.  If  a  beneficial  owner 
withholding  certificate  is  used  to  claim 
foreign  status  only  (and  not.  also, 
residence  in  a  particular  foreign  country 
for  purposes  of  an  income  tax  treaty),  a 
change  of  address  is  a  change  in 
circumstances  for  purposes  of  this 
paragraph  (e)(4)(ii)(E)  only  if  it  changes 
to  an  address  in  the  United  States. 
Further,  a  change  of  address  within  a 
foreign  country  is  not  a  change  in 
circimistances  for  purposes  of  this 
paragraph  (e)(4)(ii)(E).  A  withholding 
agent  may  require  a  new  certificate  at 
any  time  prior  to  a  payment,  even 
though  the  withholding  agent  has  no 
actual  knowledge  or  reason  to  know  that 
any  information  stated  on  the  certificate 
has  changed. 

(iii)  Retention  of  withholding 
certificate.  A  withholding  agent  must 
retain  each  withholding  certificate  for  as 
long  as  it  may  be  relevant  to  the 
determination  of  the  withholding 
agent's  tax  liability  under  section  1461 

and  §  1.1461-1. 

(iv)  Electronic  transmission  of 
information.  Under  procedures  issued 
by  the  Internal  Revenue  Service,  a 
withholding  agent  may  be  permitted  to 
receive  in  electronic  form  the 
information  required  to  be  included  on 
a  withholding  certificate  or  a  certificate 
of  U.S.  status. 

(v)  Electronic  confirmation  of 
information  on  withholding  certificate. 
Under  procedures  issued  by  the  Internal 
Revenue  Service,  a  withholding  agent 
may  be  required  to  use  an  electronic  on- 
line system  to  confirm  with  the  Internal 
Revenue  Service  information 
concerning  any  taxpayer  identifying 
number  stated  on  a  withholding 
certificate  or  a  certificate  of  U.S.  status. 

(vi)  Acceptable  substitute  form.  For 
purposes  of  the  regulations  under 
section  1441, 1442,  and  1443,  the  term 
acceptable  substitute  in  the  case  of  a 
Form  W-8  or  Form  8233  described  in 
paragraph  (e)(2)  or  (e)(3)  of  this  section 
is  a  document  prepared  and  furnished 
based  on  the  rules  set  forth  in 
§31.3406(h)-3(c)(l)  of  this  chapter 
(relating  to  substitutes  for  a  Form  W-9). 

(vii)  Hequiremeift  of  taxpayer 
identifying  number.  A  taxpayer 
identifying  number  must  be  stated  on  a 
withholding  certificate  when  required 
by  this  paragraph  (e)(4)(vii).  A  taxpayer 
identifying  number  is  required  to  be 
stated  on  a  beneficial  owner  certificate 
if  the  beneficial  owner  is  claiming  the 
benefit  of  a  reduced  rate  under  an 
income  tax  treaty  (other  than  with 
respect  to  dividends  on  stock  traded  on 
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a  U.S.  established  financial  market),  an 
exemption  from  withholding  because 
income  is  efiiectively  connected  with  a 
U.S.  trade  or  business,  an  exemption 
under  section  871(f)  for  certain 
annuities  received  under  qualified 
plans,  or  an  exemption  based  on  a 
foreign  organization's  tax  exempt  status 
under  section  501(c)  or  private 
foundation  status.  In  addition,  a 
taxpayer  identifying  number  is  required 
to  be  stated  on  all  intermediary 
withholding  certificates.  A  taxpayer 
identifying  number  is  an  IRS  individual 
tax  identification  number,  an  employer 
identification  number,  or  a  social 
security  number  as  described  in  section 
6109  and  §301.6109-1  of  this  chapter, 
or  any  other  identifier  the 
Commissioner  may  designate. 

(5)  Qualified  intermediaries — (i) 
General  rule.  A  qualified  intermediary, 
as  defined  in  paragraph  (e)(5)(ii)  of  this 
section,  may  furnish  an  intermediary 
withholding  certificate  to  a  withholding 
agent  for  purposes  of  certifying  on 
behalf  of  beneficial  owners, 
intermediaries  (such  as  agents  or 
nominees  acting  for  the  accounts  of 
others),  other  qualified  intermediaries  or 
U.S.  payees  for  the  purpose  of  claiming 
reduced  rates  of  withholding  tax  under 
section  1441, 1442,  or  1443.  Such 
certificate  is  in  lieu  of  transmitting 
withholding  certificates  or  othjr 
required  documentation  to  a 
withholding  agent.  While  the  qualified 
intermediary  is  generaHysfequired  to 
obtain  withholding  certificates  or  other 
appropriate  documentary  evidence  from 
beneficial  owners  or  payees  pursuant  to 
its  agreement  with  the  Internal  Revenue 
Service,  it  is  not  required  to  attach  such 
documentation  to  the  intermediary 
withholding  certificate. 

(ii)  Definition  of  qualified 
intermediary.  The  term  qualified 
intermediary  means  a  foreign  person 
that  is  a  party  to  a  withholding 
agreement  with  the  Internal  Revenue 
Service  and  that  is — 

(A)  A  financial  institution  (as  defined 
in  §  1.165-12(c)(l)(iv))  or  a  clearing 
organization  (as  defined  in  §  1.163- 
5(c){2)(i)(D)(5)); 

(B)  A  partnership;  or 

(C)  Any  other  person  acceptable  to  the 
Internal  Revenue  Service. 

(iii)  Withholding  agreement — (A)  In 
general.  The  Internal  Revenue  Service 
may,  upon  request,  enter  into  a 
withholding  agreement  with  a  foreign 
person  described  in  paragraph  (e)(5)(ii) 
of  this  section  pursuant  to  such 
procedures  as  the  Internal  Revenue 
Service  may  prescribe.  The  withholding 
agreement  shall  include  the  terms, 
conditions  and  procedures  that  the 
Internal  Revenue  Service  shall  deem 


appropriate  to  insure  the  collection  of 
the  tax  due  and  reporting  of  information 
under  sections  1441, 1461,  3406  and 
chapter  61  of  the  Internal  Revenue 
Code. 

(B)  Terms  of  the  withholding 
agreement.  Generally,  the  agreement 
must  include  provisions  dealing  with 
defining,  obtaining,  and  maintaining 
appropriate  certification  and 
documentation  upon  which  the  foreign 
person  may  rely  to  ascertain  the 
nationality  and  residence  of  beneficial 
owners  and  U.S.  payees,  reporting 
account  information  to  the  Internal 
Revenue  Service  or  otherwise  making 
the  account  information  available  to  the 
Internal  Revenue  Service,  and.  if 
applicable,  acting  as  an  acceptance 
agent  to  perform  the  duties  described  in 
§  301.6109-l(d)(3)(iv)(A)  of  this  chapter 
(as  proposed  in  project  number  INTL- 
0024-94,  published  on  June  8, 1995  (60 
FR  30211)).  In  addition  the  agreement 
must  specify  the  manner  in  which  the 
Internal  Revenue  Service  will  verify 
compliance  with  the  agreement.  In 
appropriate  cases,  the  Internal  Revenue 
Service  may  agree  to  rely  on  audits 
performed  by  an  intermediary's 
approved  external  auditor's  records 
(including  workpapers  of  the  auditor 
and  reports  prepared  by  the  auditor 
indicating  the  methodology  employed  to 
verify  the  entity's  compliance  with  the 
agreement).  For  this  purpose,  the 
agreement  shall  specify  which  auditor 
or  class  of  auditors  is  approved.  An 
external  auditor  may  not  be  approved 
unless  it  is  subject  to  regulatory 
supervision  tmder  the  laws  of  the 
country  in  which  a  significant  part  of 
the  intermediary  activities  under  the 
agreement  are  expected  to  occur,  its 
internal  procedures  require  it  to  verify 
that  the  intermediary  complies  with  the 
terms  of  the  withholding  agreement  and 
to  report  non-compliance  findings 
under  the  agreement  in  the  same 
manner  as  it  is  required  to  report  other 
findings  of  non-compliance  with 
applicable  local  laws  and  regulatory 
requirements,  and  the  auditor's  relevant 
records  (i.e.,  workpapers  and  reports) 
are  available  to  the  Internal  Revenue 
Service.  The  agreement  must  include 
provisions  for  the  assessment  and 
collection  of  tax  in  the  event  that  failure 
to  comply  with  the  terms  of  the 
agreement  result  in  the  failure  by  the 
withholding  agent  or  the  qualified 
intermediary  to  withhold  and  deposit 
the  required  amount  of  tax.  Further,  the 
agreement  shall  provide  that  a  qualified 
intermediary  that  withholds  any  amount 
of  tax  must  make  deposits  of  the  tax  as 
required  under  §  1.1461-l(a).  The 
Internal  Revenue  Service  may  require 


the  posting  of  a  bond  conf(»ming  to  the 
requirements  of  §  301.7101-1  of  this 
chapter  as  to  form  of  bond  or  surety 
required.  The  agreement  shall  specify 
the  scope  of  the  agreement  in  the  case 
of  a  foreign  person  with  branches  or 
relevant  intermediary  activities  in  more 
than  one  country.  To  determine  the 
terms  of  any  particular  withholding 
agreement,  the  Internal  Revenue  Service 
will  consider  appropriate  factws 
including  whetfier  or  not  the  foreign 
person  agrees  to  assume  primary 
responsibiUty  as  a  withholding  agent, 
the  type  of  local  "know-your-customer" 
laws  and  practices  to  which  it  is  subject, 
the  extent  and  nature  of  supervisory  and 
regulatory  control  exercised  under  the 
laws  of  the  foreign  coimtry  over  the 
foreign  person,  the  volume  of 
investments  in  U.S.  securities 
(determined  in  dollar  amounts  and 
number  of  account  holders),  and 
financial  condition  of  the  foreign 
person. 

(iv)  Assignment  of  primary 
withholding  responsibility — (A)  In 
general.  A  partnership  that  is  a  qualified 
intermediary  acting  for  its  own  account 
must  assume  primary  withholding 
responsibility.  Any  other  qualified 
intermediary  may  assiune  primary 
withholding  responsibility  only  if  it  is 
permitted  to  do  so  under  its  agreement 
with  the  Internal  Revenue  Service.  A 
withholding  agent  and  a  qualified 
intermediary  may  arrange  on  who  of  the 
withholding  agent  or  the  quaUfied 
intermediary  shall  have  primary 
responsibility  for  any  amount  required 
to  be  vvithheld  under  this  section  and 
section  3406  for  any  one  or  more  classes 
of  beneficial  owners  or  payees  and  for 
any  or  more  types  of  income  expected 
to  be  paid  to  the  intermediary.  In  a 
relationship  between  a  withholding 
agent  and  a  qualified  intermediary,  the 
qualified  intermediary  may  agree  to 
assume  primary  withholding 
responsibility  for  some  types  of  income 
and  not  others.  However,  unless 
otherwise  specified  in  the  agreement, 
primary  withholding  responsibility  for  a 
type  of  income  must  be  assumed  for  all 
beneficial  owners  and  payees  of  that 
income  or  for  none  of  them. 

(B)  Applicable  procedures  when  a 
qualified  intermediary  does  not  assume 
primary  withholding  responsibility. 
When  a  qualified  intermediary  does  not 
assume  primary  withholding 
responsibility,  the  intermediary 
withholding  certificate  must  contain  the 
information  described  in  this  paragraph 
(e)(5)(iv)(B)  or  in  any  agreement 
between  the  qualified  intermediary'  and 
the  Service.  The  certificate  must 
separately  identify  the  assets  that  are 
associated  with  each  U.S.  payee  to 
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which  the  certificate  relates  and  that 
generate  the  type  of  income  described  in 
§  1.1441-2{a)  (i.e..  income  that  would  be 
subject  to  withholding  if  paid  to  a 
foreign  person).  The  qualified 
intermediary  must  furnish  a  Form  W-9 
for  each  U.S.  payee  that  is  not  an 
exempt  recipient  and  the  name  and 
address  of  each  U.S.  payee  that  is  an 
exempt  recipient.  The  intermediary 
withholding  certificate  must  also 
separately  identify  the  assets  associated 
with  non-U.S.  payees  to  which  the 
certificate  relates  and  the  applicable 
withholding  tax  rate  or  rates.  If  different 
withholding  tax  rates  apply,  the 
intermediary  withholding  certificate 
must  indicate  the  applicable  rate  for 
each  class  of  non-U.S.  payees  to  which 
different  withholding  rates  apply  and 
the  assets  associated  with  each  class. 
For  payments  that  the  intermediary 
withholding  certificate  states  are  made 
to  U.S.  payees,  a  withholding  agent 
dealing  with  a  qualified  intermediary 
that  has  not  assumed  primary 
withholding  responsibility  must  comply 
with  applicable  reporting  requirements 
under  chapter  61  of  the  Internal 
Revenue  Code  in  the  same  manner  as  if 
it  had  received  a  Form  W-9  (or 
acceptable  substitute  form)  directly  from 
the  U.S.  payee.  The  withholding  agent 
must  also  comply  with  the  return 
requirements  under  section  1461  and 
§  1.1461-1  (b)(2)(ii)  and  (c)(4)(ii)  for 
payments  made  to  non-U.S.  payees. 

(C)  Applicable  procedures  when 
qualified  intermediary  assumes  primary 
withholding  responsibility.  A 
withholding  agent  relying  on  an 
intermediary  withholding  certificate 
from  a  qualified  intermediary 
representing  that  the  qualified 
intermediary  assumes  primary 
withholding  responsibility  as  permitted 
under  its  agreement  with  the  Internal 
Revenue  Service  is  relieved  from  the 
obligation  to  withhold  on  payments 
made  to  the  intermediary.  The 
withholding  agent  must  comply  with 
the  return  requirements  under  section 
1461  and  §  1.1461-1  (b)(2)(ii)  and 
(c)(4)(ii)  for  payments  made  to  the 
qualified  intermediary. 

(v)  Special  rules  for  qualified 
intermediaries  that  are  foreign 
partnerships.  A  foreign  partnership  that 
is  a  qualified  intermediary  shall  be  a 
withholding  agent  with  respect  to  its 
partner's  distributive  share  of  income 
subject  to  withholding  that  is  paid  to  the 
partnership.  Therefore,  it  shall  withhold 
under  the  same  procedures  and  at  the 
same  time  as  is  prescribed  for 
withholding  by  a  domestic  partnership. 
See§l.l441-5(a)(2)  for  withholding 
procedures  applicable  to  domestic 
partnerships.  In  addition,  the 


partnership  shall  not  be  relieved  from 
its  obligation  to  make  a  return  on  Form 
1065  as  required  under  section  6031  and 
the  regulations  under  that  section  and  to 
furnish  the  statements  required  under 
section  6031(b)  and  the  regulations 
under  that  section. 

(0  Presumptions — (1)  In  general— (i) 
Reliance.  Absent  actual  knowledge  or 
reason  to  know  otherwise,  a 
withholding  agent  or  a  payor  described 
in  §  31.3406(a)-2  of  this  chapter  may 
rely  on  the  presumptions  of  this 
paragraph  (f)  to  determine  wjielhei-to--- 
treat  a  beneficial  owner  or  a  payee  as  a 
U.S.  or  a  foreign  person  when,  before 
making  a  payment  of  income  subject  to 
withholding,  or  a  payment  subject  to 
reporting  under  chapter  61  of  the 
Internal  Revenue  Code,  the  withholding 
agent  or  payor  caimot  associate  the 
payment  with  the  required 
documentation.  When  applying  the 
provisions  of  this  section,  any 
presumption  of  foreign  status  pursuant 
to  this  paragraph  (f)  shall  have  effect 
only  for  purposes  of  applying  the 
provisions  of  paragraph  (b)  of  this 
section  (regarding  the  rules  of 
withholding)  and  may  not  be  relied 
upon  for  purposes  of  granting  a  reduced 
rate  of  withholding  under  the  Internal 
Revenue  Code  (e.g.  section  1441(c)(9)  or 
(c)(10))  or  under  an  income  tax  treaty. 

(ii)  Required  documentation.  For 
purposes  of  this  paragraph  (f),  the  term 
required  documentation  means  the 
applicable  documentation  that  is 
required  to  be  furnished  in  connection 
with  the  payment  under  this  section, 
under  §  1.871-14(c)(2),  or  under  chapter 
61  of  the  Internal  Revenue  Code.  A 
withholding  agent  or  payor  is  not  able 
to  associate  a  payment  with  required 
documentation  if,  for  that  payment,  it 
lacks  documentation,  the 
documentation  it  holds  lacks 
information,  or  the  withholding  agent  or 
payor  knows  or  has  reason  to  know  that 
information  associated  with  the 
required  documentation  is  incorrect  or 
unreliable.  For  purposes  of  this 
paragraph  (0(1).  a  withholding  agent  or 
payor  has  reason  to  know  that 
information  is  incorrect  or  unreliable  if 
the  withholding  agent  or  payor  would 
have  reason  to  know  under  the  rules  of 
§  1.1441-7(b)(2)  or  cannot  reasonably 
rely  on  a  Form  W-9  (or  an  acceptable 
substitute)  under  §31.3406(h)-3(e)  of 
this  chapter.  For  purposes  of  this 
paragraph  (f)(1).  a  Form  W-9  (or  an 
acceptable  substitute)  must  contain  the 
information  described  in  §31. 3406(h)- 
3(e)(2)(i)  through  (iv)  of  this  chapter  in 
order  for  a  payor  to  reasonably  rely  on 
the  Form  W-9.  In  the  case  of  other 
documentation,  the  required 
information  shall  include  only  the 


name,  permanent  residence  address, 
taxpayer  identifying  number  (when 
required),  and  signature  under  penalties 
of  perjury  (when  required). 

(2)  Reportable  payments  to  non- 
exempt  recipients— {i)  In  general. 
Except  as  otherwise  provided  in 
paragraphs  (f)(2)(ii)  and  (f)(4)  of  this 
section,  a  reportable  payment  (as 
defined  in  paragraph  (f)(6)  of  this 
section)  made  to  a  payee  who  is  an 
individual  or  other  non-exempt 
recipient  is  presumed  made  to  a  U.S. 
payee  for  purposes  of  chapter  61  of  the 
Internal  Revenue  Code,  section  3406, 
and  this  section  if,  before  payment,  the 
withholding  agent  or  payor  cannot 
associate  the  payment  with  the  required 
documentation  (as  determined  under 
paragraph  (f)(l)(i)  of  this  section).  In 
such  a  case,  the  withholding  agent  or 
payor  must  treat  the  payment  as  a 
payment  that  may  be  subject  to 
reporting  under  chapter  61  of  the 
Internal  Revenue  Code  and  the 
regulations  under  that  chapter  and  to 
backup  withholding  under  section  3406 
and  the  regulations  under  that  section. 

(ii)  Special  grace  period  for  certain 
reportable  payments  in  the  case  of 
indicia  of  a  foreign  payee — (A)  General 
rule.  This  paragraph  (0(2)(ii)(A)  applies 
to  payments  of  dividends,  interest, 
original  issue  discount,  broker  proceeds 
described  in  §  1.6045-l(d)(5),  and 
exchanges  of  personal  property  or 
services  through  barter  exchanges 
described  in  §  1.6045-l(e)(2).  A 
withholding  agent  or  payor  may  treat 
the  payee  as  a  beneficial  owner  that  is 
a  foreign  person  for  the  grace  period 
described  in  this  paragraph  (f)(2)(ii)(A) 
if,  at  the  time  a  payment  is  first  credited 
to  an  account,  the  withholding  agent  or 
payor  has  the  name  and  an  address  in 
a  foreign  country  for  the  account  holder 
or  a  facsimile  copy  or  an  electronic 
transmission  of  the  information 
contained  in  a  withholding  certificate 
described  in  paragraph  (e)(2)  or  (e)(3)  of 
this  section.  The  grace  period  is  90  days 
from  the  date  that  the  withholding  agent 
or  payor  first  credits  the  account  or,  if 
shorter,  until  the  end  of  the  calendar 
year.  If  this  paragraph  (f)(2)(ii)(A) 
applies,  the  withholding  agent  may  then 
treat  the  payee  as  a  beneficial  owner 
that  is  a  foreign  person  and  is,  therefore, 
required  to  withhold  under  section  1441 
on  the  basis  of  this  presumption  &t)m 
the  time  that  the  amounts  are  credited 
to  the  account. 

(B)  Additional  withholding  in  the 
event  of  payments  or  withdrawals.  If,  at 
any  time  before  provision  or  correction 
of  the  required  documentation  within 
the  grace  period  specified  in  paragraph 
(f)(2)(ii)(A)  of  this  section,  the 
withholding  agent  loses  control  over 
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any  part  or  all  of  the  amounts  in  an 
account  described  in  paragraph 
(f)(2)(ii)(A)  of  this  section  (such  as  by 
making  an  actual  payment  from  the 
account  or  allowing  withdrawal  of  any 
part  or  all  of  the  amounts  in  the 
account,  other  than  for  purposes  of 
withholding  an  amount  of  tax),  then  the 
withholding  agent  or  payor  must  treat 
the  payee  as  a  U.S.  person  for  all 
amounts  credited  to  the  account  during 
the  grace  period.  Accordingly,  the  payor 
must  withhold  to  the  extent  required 
under  section  3406  on  all  reportable 
payments  made  to  the  account  during 
the  period  to  which  the  grace  period 
applies  and  thereafter.  The  amount  of 
backup  withholding  is  equal  to  31 
percent  of  the  reportable  payments 
reduced  by  any  amount  previously 
withheld  from  the  amounts  credited  to 
the  account. 

(C)  Application  of  withholding  upon 
expiration  of  grace  period.  If,  upon  the 
termination  of  the  grace  period 
described  under  paragraph  (f)(2)(ii)(A) 
of  this  section,  the  required 
documentation  has  not  been  furnished 
or  corrected,  the  payee  is  then  presumed 
to  be  a  U.S.  person  for  purposes  of 
section  3406  and  chapter  61  of  the 
Internal  Revenue  Code.  Accordingly,  the 
payor  must  withhold  to  the  extent 
required  under  section  3406  on  all 
reportable  payments  credited  to  the 
account  during  the  grace  period  and 
thereafter  (imtil  appropriate 
documentation  has  been  furnished  or 
corrected).  Any  amount  withheld  from 
the  payments  subject  to  the  grace  period 
may  be  credited  toward  any  amount  of 
backup  withholding  due  under  section 
3406.  If  the  required  documentation  is 
furnished  or  corrected  on  or  before  the 
expiration  of  the  grace  period  described 
in  paragraph  (f)(2)(ii)(A)  of  this  section 
and  establishes  that  the  beneficial 
owner  is  a  foreign  person,  then  any 
amount  withheld  on  any  payment  made 
during  the  grace  period  will  be  treated 
as  having  been  withheld  under  section 
1441.  To  the  extent  such  amount 
exceeds  the  amount  of  tax  ultimately 
determined  to  be  owed  under  section 
1441,  the  excess  shall  be  treated  as  an 
amount  of  overwithholding  subject  to 
adjustment  under  §  1.1461-2(a),  or 
refund  or  credit  under  §  1.1464-1.  If,  on 
the  other  hand.  U.S.  status  is  established 
by  required  documentation  on  or  before 
expiration  of  the  grace  period,  then  any 
amount  withheld  from  the  payments 
made  during  the  grace  period  may  be 
credited  towards  any  amount  of  backup 
withholding  due  under  section  3406.  To 
the  extent  such  tax  exceeds  the  amount 
required  to  be  withheld  under  section 
3406.  the  excess  shall  be  treated  as 


erroneously  withheld  from  the  payee 
and  shall  be  subject  to  adjustments  as 
provided  in  §31.6413(a)-3  of  this 
chapter. 

(iii)  foint  owners  or  payees.  A 
withholding  agent  or  payor  may 
presume  that  a  payment  made  to  joint 
owners  or  payees  for  whom  it  cannot 
associate  the  required  documentation 
for  all  payees  is  made  to  U.S. 
individuals.  For  purposes  of  appl)ring 
this  paragraph  (f)(2)(iii),  the  grace 
period  rules  in  paragraph  (f)(2)(ii)(A)  of 
this  section  shall  apply  only  if  each 
payee  qualifies  for  it.  bi  that  case,  the 
rules  of  paragraph  (f)(2)(ii)(B)  of  this 
section  would  apply  when  any  one  of 
the  joint  account  holders  receives  a 
payment,  makes  a  withdrawal,  or 
reinvests  any  portion  of  the  funds  in  the 
account  that  are  subject  to  the  grace 
period. 

(iv)  Special  rules  for  exempt 
recipients.  If  the  payee  is  an  exempt 
recipient  described  in  §  1.6049- 
4(c)(l)(ii)  and  the  withholding  agent  or 
payor  has  actual  knowledge  of  the 
payee's  employer  identification  number, 
then  the  withholding  agent  or  payor 
may  presume  that  the  payee  is  a  foreign 
person  if  the  employer  identification 
number  begins  with  the  two  digits  "98." 
The  withholding  agent  or  payor  may 
also  presume  that  the  payee  is  foreign  if 
the  withholding  agent's  or  payor's 
communications  with  the  payee  are 
mailed  to  an  address  in  a  foreign 
country,  or  if  the  payment  is  made 
outside  the  United  States  (as  defined  in 
§  1.6049-5(e)).  In  other  cases,  the 
withholding  agent  or  payor  may 
presume  that  the  exempt  recipient  is  a 
U.S.  person  and,  therefore,  subject  to 
section  3406  and  chapter  61  of  the 
Internal  Revenue  Code  and  the 
regulations  under  those  provisions.  If  a 
withholding  agent  or  payor  treats  a 
payee  as  a  foreign  person  pursuant  to 
the  presumption  of  this  paragraph 
(f)(2)(iv).  it  must  treat  the  payee  as  the 
beneficial  owner  and  apply  the 
provisions  of  section  1441,  §  1.871-14, 
and  chapter  61  of  the  Internal  Revenue 
Code  accordingly.  If  the  withholding 
agent  treats  the  payee  as  a  foreign 
person,  it  is  subject  to  the  return 
requirements  of  §  1.1461-irb)  and  (c). 
The  presumption  of  this  paragraph 
(f)(2)(iv)  may  be  rebutted  by  providing 
the  required  doomientation  to  the 
withholding  agent  or  payor. 

(3)  Special  rules  for  scholarships, 
grants,  pensions,  annuities,  etc.—{i) 
Scholarships  and  grants.  A  payment 
representing  scholarship  or  fellowship 
grant  income  (as  defined  in  section  117) 
is  presumed  made  to  a  U.S.  person  if  the 
vdthholding  agent  or  payor  has  a  record 
of  the  payee's  U.S.  visa  status  in  its 


records.  In  that  case,  the  withholding 
agent  or  payor  has  reason  to  know  that 
such  individual  is  a  foreign  person  and, 
therefore,  the  presumption  of  this 
paragraph  (f)(3)(i)  shall  not  apply. 

(ii)  Pensions,  annuities,  etc.  A 
withholding  agent  or  payor  may 
presume  that  a  payment  bom  a  trust 
described  in  section  401(a),  an  annuity 
plan  described  in  section  401(a).  an 
annuity  plan  described  in  section 
403(a),  or  a  payment  with  respect  to  any 
annuity,  custodial  account,  or 
retirement  income  account  described  in 
section  403(b)  is  made  to  a  U.S.  or 
foreign  person  under  the  rules  of  this 
paragraph  (f)(3)(ii). 

(A)  Such  payment  is  presumed  made 
to  a  U.S.  person,  if  the  withholding 
agent  or  payor  has  a  Social  Seciirity 
number  jfor  the  payee  and  a  mailing 
address  as  described  in  this  paragraph 
(f)(3)(ii)(A).  A  mailing  address  is  an 
address  used  for  purposes  of 
information  reporting  or  otherwise 
communicating  with  the  payee  that  is 
an  address  in  the  United  States  or  in 
certain  foreign  countries  with  which  the 
United  States  has  an  income  tax  treaty. 
For  this  purpose,  a  income  tax  treaty 
must  provide  that  the  payee,  if  an 
individual  resident  in  that  country, 
would  be  entitled  to  an  exemption  from 
U.S.  tax  on  amounts  described  in  this 
paragraph  (0(3)(ii). 

(B)  Such  payment  is  presumed  made 
to  a  foreign  person  in  all  cases  not 
described  in  paragraph  (f)(3)(ii)(A)  of 
this  section. 

(4)  Special  rules  for  pass-through 
entities— {i)  Payments  to  partnerships. 
In  the  case  of  a  payment  to  a 
partnership,  the  presumptions  of  this 
paragraph  (f)(4)(i)  shall  apply  to 
determine  whether  to  treat  the 
partnership  as  a  domestic  or  foreign 
partnership.  This  determination  must  be 
made  before  determining  who  are  the 
payees  under  paragraph  (c)(3)  of  this 
section.  If  the  withholding  agent  or 
payor  has  actual  knowledge  of  the 
partnership's  employer  identification 
number,  then  the  withholding  agent  or 
payor  may  presume  that  the  partnership 
is  a  foreign  partnership  if  the  employer 
identification  number  begins  with  the 
two  digits  "98."  The  withholding  agent 
or  payor  may  also  presume  that  the 
partnership  is  foreign  if  the  withholding 
agent's  or  payor's  communications  with 
the  partnership  are  mailed  to  an  address 
in  a  foreign  country,  or  if  the  payment 
is  made  outside  the  United  States  (as 
defined  in  §  1.6049-5(e)).  hi  all  other 
cases,  the  withholding  agent  or  payor 
may  presume  that  the  partnership  is 
domestic.  The  presumptions  in  this 
paragraph  (f)(4)(i)  may  be  rebutted  by 
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providing  the  required  documentation 
to  the  withholding  agent  or  payor. 

(ii)  Payments  to  a  foreign  partnership. 
A  withholding  agdiit  or  payor  that 
makes  a  reportable  jpayment  to  a 
partnership  that  it  treats  as  a  foreign 
partnership  may  presume  that  a  partner 
is  a  U.S.  payee  that  is  not  an  exempt 
recipient  if.  before  payment,  the 
withholding  agent  cannot  associate  the 
payment  with  the  required 
documentation  for  the  partner.  See 
paragraph  (cK3)(ii)  of  this  section 
treating  partners  of  a  foreign  partnership 
as  payees.  In  such  case,  the  withholding 
agent  or  payor  must  treat  the  portion  of 
the  payment  allocable  to  the  partner  as 
made  to  a  U.S.  payee  who  is  not  an 
exempt  recipient.  Thus,  the  payment 
may  be  subject  to  reporting  under 
chapter  61  of  the  Internal  Revenue  Code 
and  the  regulations  under  that  chapter 
and  to  backup  withholding  under 
section  3406  and  the  regulations  under 
that  section.  The  portion  of  a  payment 
allocable  to  a  partner  shall  be 
determined  based  on  the  distributive 
shares  of  the  partnership  income 
allocable  to  each  partner. 

(iii)  Partners'  distributive  shares — (A) 
Domestic  partnership.  For  purposes  of 
this  paragraph  (f)(4)(iii)(A),  a  domestic 
partnership  may  presume  that  a  partner 
is  a  U.S.  payee  that  is  not  an  exempt 
recipient  if,  at  the  time  it  is  required  to 
withhold  on  the  amount,  the 
partnership  cannot  associate  the 
payment  with  the  required 
documentation  for  that  partner  and  the 
amount  relates  to  a  reportable  payment 
made  to  the  partnership. 

(B)  Foreign  partnership.  For  purposes 
of  this  paragraph  (f)(4)(iii)(B),  a  foreign 
partnership  that  is  a  qualified 
intermediary  may  treat  a  partner  as  a 
foreign  payee  if,  at  the  time  it  is 
required  to  withhold  on  the  amount,  it 
cannot  associate  the  amount  with  the 
required  documentation  for  that  partner. 

(5)  Failure  to  act  in  accordance  with 
presumptions.  A  withholding  agent  that, 
contrary  to  the  presumptions  in  this 
paragraph  (fl,  grants  a  claim  of  reduced 
rate  of  withholding  under  section  1441 
on  income  subject  to  withholding  will 
be  liable  under  section  1461  for  the  tax 
required  to  be  withheld  under  section 
1441,  without  the  benefit  of  a  reduced 
rate  unless  the  withholding  agent  r^n 
demonstrate  to  the  satisfaction  of  the 
District  Director  or  the  Assistant 
Commissioner  (International)  that  the 
proper  amount  of  tax.  if  any,  was  in  fact 
paid  to  the  Internal  Revenue  Service. 
Proof  of  payment  of  tax  may  be 
established  on  the  basis  of  a  Form  4669 
(or  such  other  form  as  the  Internal 
Revenue  Service  may  prescribe), 
establishing  the  amount  of  tax,  if  any. 


actually  paid  by  the  beneficial  owner  on 
the  income.  Proof  that  a  reduced  rate  of 
withholding  was  appropriate  may  also 
be  established  on  the  basis  of  the 
required  documentation  described  in 
paragraph  (f)(l)(ii)  of  this  section. 
However,  if  the  required  documentation 
was  not  received  by  the  withholding 
agent  before  the  time  the  payment  was 
made  or  within  the  grace  period 
specified  in  paragraph  (f)(2)(ii)(A)  of 
this  section,  then  the  Commissioner,  or 
his  or  her  delegate,  may  require 
additional  proof  if  it  determines  that  the 
delays  in  obtaining  the  required 
documentation  affect  its  reliability.  The 
withholding  agent  will  be  liable  for 
interest  under  section  6601  regardless  of 
whether  the  underlying  tax  liability  is 
due.  In  addition,  the  withholding  agent 
may  be  subject  to  penalties. 

(6)  Reportable  payment.  Solely  for 
purposes  of  the  presumptions  in  this 
paragraph  (f),  a  reportable  payment  is 
any  payment  of  income  subject  to 
withholding  (as  defined  in  §  1.1441- 
2(a))  or  any  payment  described  in 
section  3406(b).  notwithstanding  the 
provisions  in  sections  6041.  6041A, 
6042.  6044.  6045.  6049,  6050A,  6050N 
and  the  regulations  under  those  sections 
that  provide  exemptions  from  reporting 
based  upon  the  status  of  the  payee  as  a 
foreign  person.  For  example,  a  payment 
of  interest  described  in  §  1.6049- 
5(b)(14)  as  a  non-reportable  payment  if 
paid  to  a  foreign  person  is  treated  as  a 
reportable  payment  for  purposes  of  this 
paragraph  (0-  Accordingly,  the 
withholding  agent  or  payor  must 
determine  under  the  presumptions 
described  in  this  paragraph  (f)  whether 
to  treat.the  beneficial  owner  or  payee  as 
a  foreign  or  U.S.  person.  See  sections 
6041  through  6049  and  sections  6050 A 
and  6050N  and  the  regulations  under 
those  sections  for  reporting 
requirements  for  amounts  treated  as 
reportable  payments  for  purposes  of  this 
paragraph  (0- 

(7)  Adjustment,  refund,  or  credit  of 
overwithheld  tax.  If.  as  a  result  of  the 
presumption  rules  of  paragraph  (f)  of 
this  section,  the  amount  withheld  under 
section  1441  is  greater  than  the  tax  due, 
adjustments  may  be  made  in  accordance 
with  the  procedures  described  in 

§  1.1461-2(a).  Alternatively,  refunds  or 

credits  may  be  claimed  in  accordance 

with  the  procedures  described  in 

§  1.1464-1,  relating  to  refunds  or  credits 

claimed  by  the  beneficial  owner,  or 

§  1.6414-1,  relating  to  refunds  or  credits 

claimed  by  the  withholding  agent.  If  an 

amount  was  withheld  under  section 

3406,  see  §31.6413(a)-3(a)(l)  of  this 

chapter. 


(g)  Effective  da/e— (1)  In  general.  This 
section  applies  to  payments  of  income 
made  alter  December  31, 1997. 

(2)  Transition  rules.  For  purposes  of 
paragraph  (e)(2)(i)  and  (d)(2)(ii)  of  this 
section,  a  withholding  agent  that  holds 
a  valid  Form  W-8. 1001.  4224.  1078.  or 
a  statement  described  in  §  1.1441-5(b) 
(as  contained  in  26  CFR  Part  1.  edition 
revised  April  1. 1995)  on  the  date  that 
is  60  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  may  treat  it  as  a  valid 
withholding  certificate  until  its  validity 
expires  under  applicable  provisions  as 
in  effect  on  April  22. 1996.  In  addition, 
the  documentation  requirements  for 
dividends  on  stock  traded  on  a  U.S. 
established  financial  market  descrtbed 
in  §  1.1441-6(b)(2)  shall  apply  only  to 
accounts  established  after  the  date  that 
is  60  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  For  accounts 
established  on  or  before  that  date,  the 
documentation  requirements  under  this 
section  shall  apply  to  payments  made 
after  December  31, 1999. 

Par.  7.  Section  1.1441-2  is  revised  to 
read  as  follows: 

§1.1441-2    Income  sublect  to  Withholding. 

(a)  In  general.  For  purposes  of  the 
regulations  under  section  1441,  the  term 
income  subject  to  withholding  means 
items  of  income  from  sources  within  the 
United  States  (not  including  items  listed 
in  paragraph  (d)(1)  of  this  section)  that  • 
constitute  either  fixed  or  determinable 
annual  or  periodical  income  described 
in  paragraph  (b)  of  this  section  or  other 
income  subject  to  withholding 
described  in  paragraph  (c)  of  this 
section.  Withholding  applies  to  the 
gross  amount  of  the  payment  made  to  a 
foreign  person.  See  part  I  (section  861 
and  following),  subchapter  N,  chapter  1 
of  the  Internal  Revenue  Code,  and  the 
regulations  under  such  part  for  rules 
governing  the  determination  of  the 
source  of  income.  See  section  884(f)  and 
the  regulations  thereunder  to  determine 
the  circumstances  under  which  interest 
paid  by  a  foreign  corporation  is  U.S. 
source  income. 

(b)  Fixed  or  determinable  annual  or 
periodical  income — (1)  In  general.  For 
purposes  of  chapter  3  of  the  Internal 
Revenue  Code,  fixed  or  determinable 
annual  or  periodical  income  is  all 
income  included  in  gross  income  under 
section  61  (including  original  issue 
discount),  except  for  the  items  listed  in 
paragraph  (b)(2)  of  this  section. 

(2)  Exceptions.  For  purposes  of 
chapter  3  of  the  Internal  Revenue  Code, 
the  items  of  income  described  in  this 
paragraph  (b)(2)  are  not  fixed  or 


Federal  Register  /  Vol.  61,  No.  78  /  Monday,  April  22.  1996  /  Proposed  Rules 17643 


determinable  annual  or  periodical 
income — 

(i)  Gains  derived  from  the  sale  of 
property  (including  market  discount 
and  option  premiums),  except  for  gains 
described  in  paragraph  (b)(3)  or  (c)  of 
this  section; 

(ii)  Insurance  premiums  within  the 
meaning  of  section  4372  paid  to  a 
foreign  insurer  or  reinsurer; 

(iiij  Items  of  U.S.  source  income  that 
are  excluded  from  gross  income  under 
any  provision  of  law  without  regard  to 
the  identity  of  the  holder,  such  as 
interest  excluded  from  gross  income 
under  section  103(a);  and 

(iv)  Any  other  income  that  the 
Internal  Revenue  Service  may 
determine,  in  published  guidance,  is  not 
fixed  or  determinable  annual  or 
periodical  income. 

(3)  Original  issue  discount.  Amounts 
of  original  issue  discount  are  fixed  or 
determinable  annual  or  periodical 
income.  However,  based  on  the 
authority  of  section  1441(c)(8),  only  the 
original  issue  discount  described  in  this 
paragraph  (b)(3)  may  be  subject  to 
withholding. 

(i)  Amounts  paid  by  original  issuer. 
Amounts  paid  by  the  original  issuer  (or 
its  paying  agent)  to  the  beneficial  owner 
on  any  obligation  issued  after  March  31, 
1972  and  payable  more  than  6  months 
fi-om  the  date  of  original  issue  that 
represent  original  issue  discount 
realized  by  the  beneficial  owner  upon 
the  retirement  of  the  obligation,  or  upon 
payment  by  the  issuer  on  the  obligation, 
to  the  extent  that  the  amount  is  subject 
to  tax  under  section  871(a)(1)(C)  or 
under  section  881(a)(3).  This  paragraph 
(b)(3)(i)  only  applies  to  original  issue 
discount  as  defined  in  section 
1273(a)(1).  Therefore,  it  does  not  apply 
to  market  discount  as  defined  in  section 
1278(a)(2). 

(ii)  Amounts  paid  by  related  obligor. 
Amounts  paid  by  the  obligor  (or  its 
paying  agent)  on  obligations  issued  after 
the  date  that  is  60  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register  and 
payable  more  than  6  months  from  the 
date  of  original  issue  representing  an 
amount  of  original  issue  discount  if  the 
obligor  is  related  to  the  original  issuer 
(within  the  meaning  of  section 
163(e)(3)).  to  the  extent  such  accrued 
amount  is  subject  to  tax  under  section 
871(a)(l)(C)(ii)  or  under  section 
881(a)(3)(B). 

(iii)  Amounts  paid  in  a  sale  between 
related  paiiies.  Amounts  paid  on  the 
sale  or  exchange  of  obligations  issued 
after  the  date  that  is  60  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register  and 
payable  more  than  6  months  from  the 


date  of  original  issue  representing  an 
amount  of  original  issue  discount  if  the 
seller  is  related  to  the  purchaser  within 
the  meaning  of  section  163(e)(3).  to  the 
extent  such  accrued  amount  is  subject  to 
tax  under  section  871(a)(l)(C)(i)  or 
under  section  881(a)(3)(A). 

(iv)  Amounts  actually  known  to  be 
taxable  original  issue  discount. 
Amounts  paid  on  obligations  issued 
after  the  date  that  is  60  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register  and 
payable  more  than  6  months  from  the 
date  of  original  issue  representing  an 
amount  of  original  issue  discount  if  the 
obligor  (or  the  seller  in  the  case  of  a  sale 
or  exchange  of  obligations)  has  actual 
knowledge  of  the  amount  subject  to  tax 
under  section  871(a)(1)(C)  or  under 
section  881(a)(3). 

(v)  Amounts  for  which  required 
documentation  is  not  furnished.  Any 
amount  of  original  issue  discount  paid 
on  obligations  issued  after  the  date  that 
is  60  days  after  the  publication  of  these 
regulations  as  final  regulations  in  the 
Fmleral  Register  and  payable  more  than 
6  months  from  the  date  of  original  issue 
representing  an  amount  that  fails  to 
qualify  as  portfolio  interest  under 
section  871(h)  or  881(c)  (because  of  the 
failure  to  furnish  the  Statement 
described  in  section  871(h)(5)  and 
§  1.871-14(c)(2)).  to  the  extent  the 
amount  is  subject  to  tax  under  section 
871(a)(l)(C)(ii)  or  under  section 
881(a)(3)(B).  The  applicable  rate  of 
withholding  tax  shall  be  applied  to  the 
entire  amount  of  stated  interest,  if  any, 
and  original  issue  discount  on  the 
obligation  as  determined  on  the  date  of 
original  issue  if  the  withholding  agent 
does  not  know  what  proportion  of  the 
payment  on  the  obUgation  represents 
taxable  income.  Adjustments  to  any 
amount  of  overwithheld  tax  may  be 
made  in  compUance  with  the 
procedures  described  in  §  1.1461-2(a). 
Alternatively,  refunds  may  be  claimed 
in  compliance  with  the  procedures  in 
§1.1464-1. 

(4)  Securities  lending  transactions. 
(Reserved) 

(c)  Other  income  subject  to 
withholding.  Withholding  is  also 
required  on  the  gross  amount  of  the 
following  items  of  income: 

(1)  Gains  described  in  sections  631(b) 
or  (c),  relating  to  treatment  of  gain  on 
disposal  of  timber,  coal,  or  domestic 
iron  ore  with  a  retained  economic 
interest. 

(2)  Gains  subject  to  the  30  percent  tax 
under  section  871(a)(1)(D)  or  section 
881(a)(4).  relating  to  contingent 
payments  received  from  the  sale  or 
exchange  of  patents,  copyrights,  and 
similar  intangible  property. 


(d)  Items  of  income  not  subject  to 
withholding  under  section  1441 — (1) 
Exemptions  for  which  no  withholding 
certificate  or  documentation  is  required. 
The  items  of  income  described  in  this 
paragraph  (d)(1)  are  not  subject  to 
withholding  of  tax  under  section  1441 
regardless  of  the  fact  that  no 
withholding  certificate  or  other 
documentation  has  been  furnished  to 
establish  foreign  or  U.S.  status. 

(i)  Portfolio  interest  paid  on  bearer 
obligations  that  are  described  in  section 
871(h)(2)(A)  or  881(c)(2)(A)  and  §  1.871- 
14(b).  See  §  1.6049-5(b)(7)  regarding 
exemption  from  reporting  under  section 
6049,  and  thus,  from  backup 
withholding  under  section  3406. 

(ii)  Original  issue  discount  on  any 
obligation  payable  less  than  6  months 
from  the  date  of  original  issue  described 
in  section  871(g)(l)(B)(i).  See  §  1.6049- 
5(b)(10),  (11).  and  (14)  for  exemptions 
from  reporting  under  section  6049,  and 
thus,  from  bad^up  withholding  under 
section  3406. 

(iii)  Any  amount  of  original  issue 
discount  not  described  in  paragraph 
(b)(3)  of  this  section.  See  §  1.6049- 
5(b)(10)  and  (11)  for  exemptions  from 
reporting  under  section  6049,  and  thus, 
from  backup  withholding  under  section 
3406. 

(iv)  Proceeds  from  a  wager  placed  by 
a  nonresident  alien  individual  in  the 
games  of  blackjack,  baccarat,  craps, 
roulette,  or  big-6  wheel. 

(2)  Exemptions  for  portfolio  interest 
and  income  on  bank,  etc.  deposits 
requiring  a  withholding  certificate  or  ■ 
documentation — (i)  In  general.  No 
withholding  is  required  under  sections 
1441(c)(9)  and  (c)(10)  on  interest  and 
original  issue  discount  that  either 
qualifies  as  portfolio  interest  on  an 
obligation  in  registered  form  described 
in  section  871(h)(2)(B)  or  881(c)(2)(B) 
(including  interest  on  a  foreign-targeted 
registered  obligation  described  in 
§  1.871-14(e))  or  is  paid  on  deposits 
described  in  section  871(i)(2)(A).  A 
withholding  agent  may  exempt  from 
withholding  an  amount  of  interest  and 
original  issue  discount  paid  on  deposits 
described  in  section  871(i)(2)(A)  only  if. 
prior  to  the  payment,  the  withholding 
agent  complies  with  the  procedures 
described  in  §  1.871-14(c).  The 
preceding  sentence  does  not  apply  to 
amounts  of  original  issue  discount 
described  in  paragraph  {d)(l)(ii)  of  this 
section  or  in  §  1.6049-5(b)(10)  or  (11). 

(ii)  Transition  rule.  The 
documentation  requirements  for  interest 
on  deposits  described  in  section 
871(i)(2)(A)  shall  apply  to  payments 
made  after  December  31,  1997  with 
respect  to  accounts  established  after  thp 
date  that  is  60  days  after  these 
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regulations  are  published  as  final 
regulations  in  the  Federal  Register.  For 
accounts  established  on  or  before  that 
date,  the  documentation  requirements 
under  this  section  shall  apply  to 
payments  made  after  December  31. 
1999. 

(e)  Payment — (1)  General  rule.  A 
payment  is  considered  made  when  the 
amount  would  be  includible  in  the 
income  of  the  beneficial  owner  under 
the  U.S.  tax  principles  governing  the 
cash  basis  method  of  accounting.  A 
payment  is  considered  made  whether  it 
is  made  directly  to  the  beneficial  owner 
or  paid  to  another  person  for  the  benefit 
of  the  beneficial  owner  (e.g..  to  the  agent 
of  the  beneficial  owner).  Thus,  a 
payment  of  income  is  considered  made 
to  a  beneficial  owner  if  it  is  paid  in 
complete  or  partial  satisfaction  of  the 
beneficial  owner's  debt  to  a  creditor. 

(2)  Income  allocated  under  section 
482.  A  payment  is  considered  made  to 
the  extent  income  subject  to 
withholding  is  allocated  under  section 
482.  Further,  income  arising  as  a  result 
of  a  secondary  adjustment  made  in 
conjunction  with  a  reallocation  of 
income  under  section  482  from  a  foreign 
person  to  a  related  U.S.  person  is 
considered  paid  to  a  foreign  person 
unless  the  taxpayer  to  whom  the  income 
is  reallocated  has  entered  into  a 
repatriation  agreement  with  the  Internal 
Revenue  Service  and  the  agreement 
eliminates  the  liability  for  the 
withholding  tax.  For  purposes  of 
determining  the  liability  for 
withholding  tax.  the  payment  of  income 
is  deemed  to  have  occurred  on  the  dates 
of  the  transactions  that  give  rise  to  the 
allocation  of  income  and  the  secondary 
adjustments,  if  any. 

(3)  Blocked  income.  Income  is  not 
considered  paid  if  it  is  blocked  under 
executive  authority,  such  as  the 
President's  exercise  of  emergency  power 
under  the  Trading  with  the  Enemy  Act. 
50  U.S.C.  App.  5,  or  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701  et  seq.  However,  on  the  date 
that  the  blo<:king  restrictions  are 
removed,  the  income  that  was  blocked 
is  considered  constructively  received  by 
the  beneficial  owner  (and  therefore  paid 
for  purposes  of  this  section)  and  subject 
to  withholding  under  §  1.1441-1. 

(4)  Special  rules  for  dividends.  For 
purposes  of  sections  1441  and  6042,  in 
the  case  of  stock  for  which  the  record 
date  is  earlier  than  the  payment  date, 
dividends  are  considered  paid  on  the 
payment  date.  In  the  case  of  a  corporate 
reorganization,  if  a  beneficial  owner  is 
required  to  exchange  stock  held  in  a 
former  corporation  for  sto<;k  in  a  new 
corporation  before  dividends  that  are  to 
be  paid  with  respect  to  the  stock  in  the 


new  corporation  will  be  paid  on  such 
stock,  the  dividend  is  considered  paid 
on  the  date  that  the  payee  or  beneficial 
owner  actually  exchanges  the  stock  and 
receives  the  dividend.  See  §  31.3406(a)- 
4(a)(2)  of  this  chapter. 

(5)  Certain  interest  accrued  by  a 
foreign  corporation.  For  purposes  of 
sections  1441  and  6049,  a  foreign 
corporation  shall  be  treated  as  having 
made  a  payment  of  interest  as  of  the  last 
day  of  the  taxable  year  if  it  has  made  an 
election  under  §  1.884-4(c)(l)  to  treat 
accrued  interest  as  if  it  were  paid  in  that 
taxable  year. 

(6)  Payments  other  than  in  U.S. 
dollars.  For  purposes  of  section  1441.  a 
payment  includes  amounts  paid  in  a 
medium  other  than  U.S.  dollars.  See 

§  1.1441-3(e)  for  rules  regarding  the 
amount  subject  to  withholding  in  the 
case  of  such  payments. 

(f)  Effective  date.  This  section  applies 
to  payments  of  income  made  after 
December  31.  1997. 

Par.  8.  Section  1.1441-3  is  amended 

by: 

1.  Revising  the  heading  of  the  section. 

2.  Revising  |>aragiaphs  (a)  through  (e). 

3.  Removing  paragraph  [f). 

4.  Redesignating  paragraph  (j)  as 
paragraph  (Q. 

5.  Revising  paragraph  (g). 

6.  Removing  paragraphs  (h)  and  (i). 

7.  Removing  the  OMB  parenthetical 
and  the  authority  citation  at  the  end  of 
the  section. 

The  revisions  read  as  follows: 

f  1.1441-3    Amounts  Mbfect  to 
wItMioldlnQ. 

(a)  Withholding  on  gross  amount. 
Except  as  otherwise  provided  in 
regulations  under  section  1441,  the 
amount  subject  to  withholding  under 
§  1.1441-1  is  the  gross  amount  of 
income  subject  to  withholding.  The 
gross  amount  of  income  subject  to 
withholding  may  not  be  reduced  by  any 
deductions,  except  to  the  extent  that  one 
or  more  personal  exemption  is  allowed 
as  provided  under  §  1.1441-4(b)(6). 

(b)  Withholding  on  payments  on 
certain  obligations — (1)  Withholding  at 
time  of  payment  of  interest.  When 
making  a  payment  on  an  interest- 
bearing  obligation,  a  withholding  agent 
must  withhold  under  §  1.1441-1  upon 
the  gross  amount  of  stated  interest 
payable  on  the  interest  payment  date, 
regardless  of  whether  the  payment 
constitutes  a  return  of  capital  or  the 
payment  of  income  within  the  meaning 
of  section  61.  To  the  extent  an  amount 
was  withheld  on  an  amount  of  capital 
rather  than  interest,  adjustments  to  any 
amount  of  overwithheld  tax  may  be 
made  under  the  procedures  described  in 
§  1.1461-2(a).  Alternatively,  refunds  or 


credits  may  be  claimed  by  the  beneficial 
owner  under  the  procedures  described 
in  §  301.6402-2  of  this  chapter. 

(2)  No  withholding  between  interest 
payment  dates — (i)  In  general.  A 
withholding  agent  is  not  required  to 
withhold  tax  under  §  1.1441-1  upon 
interest  accrued  on  the  date  of  a  sale  of 
debt  obligations  when  that  sale  occurs 
between  two  interest  payment  dates, 
even  though  the  interest  is  subject  to  tax 
under  section  871  or  section  881.  See 
§  1. 6045-1  (c)  for  reporting  requirements 
by  brokers  with  respect  to  sale  proceeds. 
The  exemption  firom  withholding 
granted  by  this  paragraph  (b)(2)  is  not 
subject  to  the  withholding  certificate 
procedures  described  in  §1.1441- 
1(e)(1).  However,  the  exception  is  not  a 
determination  that  the  accrued  interest 
is  not  fixed  or  determinable  annual  or 
periodical  income. 

(ii)  Anti-abuse  rule.  The  exemption  in 
paragraph  (b)(2)(i)  of  this  section  does 
not  apply  if  the  sale  of  securities  is  part 
of  a  plan  the  principal  purpose  of  which 
is  to  avoid  tax  by  selling  and 
repurchasing  securities  and  the 
withholding  agent  has  actual  knowledge 
or  reason  to  know  of  such  plan. 

(c)  Corporate  distributions — (1) 
General  rule.  Subject  to  the  provisions 
of  this  paragraph  (c),  a  corporation 
making  a  distribution  with  respect  to  its 
stock  is  not  required  to  withhold  under 
section  1441,1442,  or  1443  on  the 
portion  of  the  distribution — 

(i)  That  is  treated  as  a  nontaxable 
distribution  payable  in  stock  or  stock 
rights; 

(ii)  That  is  treated  as  a  distribution  in 
part  or  full  payment  in  exchange  for 
stock: 

(iii)  That  is  not  paid  out  of 
accumulated  earnings  and  profits  or 
current  earnings  and  profits; 

(iv)  That  is  paid  by  a  regulated 
investment  company  and  is  a  capital 
gain  dividend  (as  defined  in  section 
852(b)(3)(C))  or  an  exempt  interest 
dividend  (as  defined  in  section 
852(b)(5)(A));  or 

(v)  That  is  paid  by  a  real  property 
holding  cor{X)ration  (defined  in  section 
897(c)(2))  or  a  real  estate  investment 
trust  (defined  in  section  856)  and  is 
subject  to  withholding  under  section 
1445  and  the  regulations  under  that 
section. 

(2)  Determination  of  accumulated  and 
current  earnings  and  profits  on  the  date 
of  payment — (i)  General  rule.  In  order 
for  a  corporation  to  determine  the 
amount  of  withholding  tax  due  on  any 
distribution  with  respect  to  stock,  the 
distributing  corporation  may,  at  its 
option,  either  treat  the  entire 
distribution  as  a  dividend  as  defined  in 
section  316  or  may  treat  only  a  portion 
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of  the  distribution  as  a  dividend  if,  prior 
to,  and  at  a  time  reasonably  close  to  the 
date  of  payment,  the  distributing 
corporation  makes  a  reasonable  estimate 
of  the  portion  of  the  distribution  that  is 
not  a  dividend  based  upon  expected 
earnings  and  profits  as  relevant  facts 
and  circumstances  shall  indicate.  A 
reasonable  estimate  may  be  made  based 
on  the  procedures  described  in 
§  31.3406{b)(2)-4(c)(2)  of  this  chapter. 

(ii)  Procedures  in  case  of 
underwithholding.  A  distributing 
corporation  that  determines  at  the  end 
of  the  taxable  year  of  the  distribution 
that  it  underwithheld  under  section 
1441  shall  be  liable  under  section  1461 
for  the  amount  underwithheld.  No 
penalties  shall  be  imposed  for  failure  to 
withhold  and  deposit  tax  if — 

(AJ  The  corporation  made  a 
reasonable  estimate  as  provided  in 
paragraph  (c)(2)(i)  of  this  section;  and 

(BfEUher— 

(1)  The  corporation  pays  over  the 
underwithheld  amount  on  or  before  the 
date  that  it  is  required  to  file  a  return 
on  Form  1042  for  the  calendar  year  of 
the  distribution  pursuant  to  §  1.1461- 
2(b):  or 

(2)  The  corporation  is  not  a  calendar 
year  taxpayer  and  it  files  an  amended 
return  on  Form  1042X  (or  such  other 
form  as  the  Commissioner  may 
prescribe)  for  the  calendar  year  in  which 
the  distribution  is  made  and  pays  the 
additional  amount  of  tax  and  interest 
within  60  days  of  the  close  of  the 
taxable  year  of  the  distribution. 

(iii)  Reliance  on  reasonable  estimate 
by  intermediary.  For  purposes  of 
determining  whether  the  payn^ent  of  a 
corporate  distribution  is  a  dividend,  a 
withholding  agent  that  is  not  the 
distributing  corporation  may  rely  on 
representations  made  by  the  distributing 
corporation  regarding  the  reasonable 
estimate  of  expected  earnings  and 
profits  made  pursuant  to  paragraph 
(c)(2)(i)  of  this  section.  Failure  by  the 
withholding  agent  to  withhold  the 
required  amount  due  to  an  erroneous 
estimate  that  the  Internal  Revenue 
Service  has  determined  was  not 
reasonably  made  shall  be  imputed  to  the 
distributing  corporation.  Therefore,  the 
Internal  Revenue  Service  may  collect 
any  additional  amount  from  the 
distributing  corporation  and  subject  the 
corporation  to  applicable  interest  and 
penalties  as  a  withholding  agent. 

(3)  Special  rules  in  the  case  of 
distributions  from  a  regulated 
investment  company.  If  the  amount  of 
distributions  designated  as  subject  to 
section  852(b)(3)(G)  or  852(b)(5)(A) 
exceeds  the  amount  permitted  to  be 
designated  under  those  sections  for  the 
taxable  year,  then  no  penalties  will  be 


asserted  for  any  resulting 
underwithholding  provided  the 
designations  were  based  on  a  reasonable 
estimate  (made  pursuant  to  paragraph 
(c)(2)(i)  of  this  section)  and  adjustments 
to  the  amount  withheld  are  made  within 
the  time  period  described  in  paragraph 
(c)(2)(ii)(B)  of  this  section.  Any 
adjustment  to  the  amount  of  tax  due  and 
paid  to  the  Internal  Revenue  Service  by 
the  withholding  agent  as  a  result  of 
underwithholding  shall  not  be  treated  as 
a  distribution  for  purposes  of  section 
562(c)  and  the  regulations  thereunder. 
Any  amount  of  U.S.  tax  that  a  foreign 
shareholder  is  treated  as  having  paid  on 
the  undistributed  capital  gain  of  a 
regulated  investment  company  under 
section  852(b)(3)(D)  may  be  claimed  by 
the  foreign  shareholder  as  a  credit  or 
rehmd  under  §  1.1464-1.  The 
procedures  described  in  paragraph 
(c)(2)(iii)  of  this  section  shall  apply  in 
the  case  of  distributions  made  to  an 
intermediary. 

(4)  Overwithholding  of  tax.  If  the  tax 
on  any  distribution  has  been 
overwithheld,  adjustments  may  be  made 
in  accordance  with  the  procedures 
described  in  §  1.1461-2(a). 
Alternatively,  refunds  or  credits  may  be 
claimed  in  accordance  with  §  1.1464-1, 
relating  to  refunds  or  credits  claimed  by 
the  beneficial  owner,  or  §  1.6414-1, 
relating  to  refunds  or  credits  claimed  by 
the  withholding  agent. 

(d)  Withholding  on  certain  gains. 
Absent  actual  knowledge  or  reason  to 
know  otherwise,  a  withholding  agent 
may  rely  on  a  claim  regarding  the 
amount  of  gain  described  in  §  1.1 441- 
2(c)  if  the  beneficial  owner  withholding 
certificate,  or  other  appropriate 
withholding  certificate,  states  the 
beneficial  owner's  basis  in  the  property 
giving  rise  to  the  gain.  In  the  absence  of 
a  withholding  certificate,  the 
withholding  agent  may  withhold  an 
amount  under  §  1.1441-1  that  is 
necessary  to  assure  that  the  tax  withheld 
is  not  less  than  30  percent  of  the 
recognized  gain.  For  this  purpose,  the 
recognized  gain  is  determined  without 
regard  to  any  deduction  allowed  by  the 
Internal  Revenue  Code  from  the  gains. 
The  amount  so  withheld  shall  not 
exceed  30  percent  of  the  amount 
payable  by  reason  of  the  transaction 
giving  rise  to  the  recognized  gain. 
Adjustments  to  any  amount  of 
overwithheld  tax  may  be  made  in 
accordance  with  the  procedures 
described  in  §  1.1461-2(a). 
Alternatively,  refunds  or  credits  may  be 
claimed  in  accordance  with  §  1.1464-1, 
relating  to  refunds  or  credits  claimed  by 
the  beneficial  owner,  or  §  1.6414-1. 
relating  to  refunds  or  credits  claimed  by 
the  withholding  agent. 


(e)  Payments  other  than  in  U.S. 
dollars— {!)  In  general.  The  amount  of  a 
payment  made  in  a  medium  other  than 
U.S.  dollars  is  measured  by  the  fair 
market  value  of  the  property  or  services 
provided  in  lieu  of  U.S.  dollars.  The 
withholding  agent  may  liquidate  the 
property  prior  to  payment  in  order  to 
withhold  the  required  amount  of  tax 
under  section  1441  or  obtain  payment  of 
the  tax  from  an  alternative  source. 
However,  the  obligation  to  withhold 
under  section  1441  is  not  deferred  even 
if  no  alternative  soiutx  can  be  located. 
Thus,  for  purposes  of  withholding 
under  chapter  3  of  the  Internal  Revenue 
Code,  the  provisions  of  §  31.3406(h)- 
2(b)(2)(ii)  of  this  chapter  (relating  to 
backup  withholding  from  another 
source)  shall  not  apply.  If  the 
withholding  agent  satisfies  the  tax 
liability  related  to  such  payments,  the 
rules  of  paragraph  (e)(3)  of  this  section 
apply. 

(2)  Payments  in  foreign  currency.  If 
the  amount  subject  to  withholding  tax  is 
paid  in  a  currency  other  than  the  U.S. 
dollar,  the  amount  of  withholding  tax 
under  section  1441  shall  be  determined 
by  applying  the  applicable  rate  of 
withholding  to  the  foreign  currency 
amount  and  converting  the  amount 
withheld  into  U.S.  dollars  on  the  date  of 
payment  at  the  spot  rate  (as  defined  in 

§  1.988-l(d)(l))  or  pursuant  to  a 
reasonable  spot  rate  conventioti.  For 
example,  a  withholding  agent  may  use 
a  month-end  spM>t  rate  or  a  monthly 
average  spot  rate.  A  spot  rate  convention 
must  be  used  consistently  for  all  non- 
dollar amounts  withheld  from  jrear  to 
year.  Such  convention  cannot  be 
changed  without  the  consent  of  the 
Commissioner.  The  U.S.  dollar  amount 
so  determined  shall  be  treated  by  the 
beneficial  owner  as  the  amount  of  tax 
paid  on  the  income  for  purposes  of 
determining  the  final  U.S.  tax  liability 
and,  if  applicable,  claiming  a  refund  or 
credit  of  tax. 

(3)  Tax  liability  of  beneficial  owner 
satisfied  by  withholding  agent — (i) 
General  rule.  In  the  event  the 
satisfaction  of  a  tax  liability  of  a 
beneficial  owner  by  a  withholding  agent 
constitutes  income  to  the  beneficial 
owner  and  such  income  is  of  a  type  that 
is  subject  to  withholding,  the  amount  of 
the  payment  deemed  made  by  the 
withholding  agent  for  purposes  of  this 
paragraph  (e)(3)  shall  be  determined 
under  the  following  gross-up  formula: 


Payment  = 


Gross  payment 
without  withholding 

1 -(tax  rate) 
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(ii)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (c)(3): 

Example  Collego  X  awards  a  qualified 
sc:holarship  within  the  meaning  of  se«:tion 
1 17(b)  to  fortsign  student,  FS,  who  is  in  the 
United  States  on  an  F  visa.  FS  is  a  resident 
of  a  country  that  does  not  have  an  income  tax 
treaty  with  the  United  States.  The 
scholarship  is  S20.000  to  be  applied  to 
tuition,  mandatory  fees  and  Imoks,  plus 
benefits  in  kind  consisting  of  room  and  board 
and  roundtrip  air  transportation.  Oillege  X 
agrees  to  pay  any  US  income  tax  owed  by 
FS  with  respect  to  the  scholarship.  The  fair 
market  value  of  the  room  and  board 
measured  by  the  amount  College  X  charges 
non-scholarship  students  is  $6,000.  The  cost 
of  the  roundtrip  air  transportation  is  S2,600. 
Therefore,  the  total  fair  market  value  of  the 
scholarship  received  by  FS  is  $28,600. 
However,  the  amount  taxable  is  limited  to  the 
fair  market  value  of  the  benefits  in  kind 
(S8.600)  because  the  portion  of  the 
scholarship  amount  for  tuition,  fees,  and 
books  is  not  included  in  gross  income  under 
section  117  Under  the  gross-up  formula. 
College  X  is  deemed  to  make  a  payment  of 
$10,000  ($8,600  divided  by  (1   .14).  The  US 
tax  that  must  be  deducted  and  withheld  from 
the  payment  under  section  M41(b)  is  $1,400 
(.14  X  $10,000).  College  X  reports  scholarship 
income  of  $30,000  and  $1,400  of  U.S.  tax 
withheld  on  Forms  1042  and  1042-S. 


(g)  Effective  date.  This  section  applies 
to  payments  of  income  made  af^er 
December  31,  1997. 

Par.  9.  Section  1.1441-4  is  amended 
by: 

1.  Revising  the  section  heading. 

2.  Revising  paragraphs  (a)  and 
(b)(l)(ii). 

3.  Adding  paragraph  (b)(l)(vi). 

4.  Revising  the  last  sentence  of 
psraaraph  (b)(2)(i). 

5.  Revising  the  introductory  text  of 
param-aph  {b)(2)(ii). 

6.  Paragraph  (b)(2)(ii)  is  amended  by: 

a.  Revising  paragraph  (b)(2)(ii)(A). 

b.  Redesignating  paragraph 
(b)(2)(ii)(H)  as  paragraph  (b)(2Hii)(J)  and 
amending  newly  designated  paragraph 
(b)(2)(ii)(J)  by  removing  the  period  and 
adding  ";  and"  in  its  place. 

c.  Redesignating  paragraphs  (b)(2)(ii) 
(B).  (C),  (D),  (E).  (F)  and  (G)  as 
paragraphs  (b)(2)(ii)  (D).  (E).  (F).  (G).  (H) 
and  (I),  respectively. 

d  Adding  new  paragraphs  (b)(2)(ii) 
(B).  (C).  and  (K). 

e  Amending  newly  designated 
paragraph  (b)(2)(ii)(I)  by  removing  the 
language  ",  and"  and  adding  a 
semicolon  in  its  place. 

f.  Amending  newly  designated 
paragraphs  (b)(2)(ii)  (D).  (E).  (F).  (G).  and 
(H)  by  removing  the  comma  at  the  end 
of  the  paragraphs  and  adding  a 
semicolon  in  its  place. 

7.  The  concluding  text  of  paragraph 
(b)(2)(iv)  is  amended  by: 


a.  Removing  the  language  "ten"  and 
adding  "20"  in  its  place. 

b.  Removing  the  language  "Director  of 
Foreign  Operations"  and  adding 
"Assistant  Commissioner 
(International)"  in  its  place. 

8.  Revising  paragraph  (b)(2)(v). 

9.  Adding  paragrapti  (b){2)(vi). 

10.  Adding  paragraph  (b)(6). 

11.  Revising  paragraphs  (c).  (d).  (e), 

and(f). 

12.  Removing  paragraphs  (g).  (h).  and 

13.  Removing  the  OMB  parenthetical 
and  the  authority  citation  at  the  end  of 
the  section. 

The  revisions  and  additions  read  as 
follows: 

f  1.1441-4    Cftatn  •3wmptk>n«  from 
wtthhokUng. 

(a)  Certain  income  connected  with  a 
U.S.  trade  or  business — (1)  In  general. 
No  withholding  is  required  under 
section  1441  on  income  othervdse 
subject  to  withholding  if  the  income  is 
(or  is  deemed  to  be)  effiectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States  and 
is  includible  in  the  beneficial  owner's 
gross  income  for  the  taxable  year.  For 
purposes  of  this  paragraph  (a),  an 
amount  is  not  deemed  to  be  includible 
in  gross  income  if  the  amount  is  (or  is 
deemed  to  be)  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States  and  the 
beneficial  owner  claims  an  exemption 
from  tax  under  an  income  tax  treaty 
because  the  income  is  not  attributable  to 
a  permanent  establishment  in  the 
United  States.  To  claim  a  reduced  rate 
of  withholding  because  the  income  is 
not  attributable  to  a  permanent 
establishment,  see  §  1.1441-6(b)(l).  This 
paragraph  (a)  does  not  apply  to  income 
of  a  foreign  corporation  to  which  section 
543(a)(7)  applies  for  the  taxable  year  or 
to  compensation  for  personal  services 
performed  by  an  individual.  See 
paragraph  (b)  of  this  section  for 
compensation  for  personal  services 
performed  by  an  individual. 

(2)  Withholding  agent's  reliance  on  a 
claim  of  effectively  connected  income — 
(i)  In  general.  Absent  actual  knowledge 
or  reason  to  know  otherwise,  a 
withholding  agent  may  rely  on  a  claim 
of  exemption  based  upon  paragraph 
(a)(1)  of  this  section  if.  prior  to  the 
payment  to  the  foreign  person,  the 
withholding  agent  complies  with  the 
requirements  of  §  1.1441-l(e)(l)  and  is 
furnished  either  a  beneficial  owner 
withholding  certificate  (including  one 
that  is  transmitted  with  an  intermediary 
withholding  certificate  described  in 
§  1.1441-l(e)(3)(iv)),  or  an  intermediary 
withholding  certificate  described  in 


§  1.1441-l(e)(3)(ii)  from  a  partnership 
acting  for  its  own  account  (regardless  of 
whether  the  distributive  share 
information  is  stated  on  the  certificate 
and  whether  tlfe  certificates  described 
in  §  1.1441-l(e)(3)(iii)(C)  are  attached). 
For  purposes  of  this  paragraph  (a),  a 
withholding  certificate  is  not  valid 
unless  it  includes  a  taxpayer  identifying 
number.  A  statement  on  the 
withholding  certificate  that  the  income 
is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  and  that  the  income  will 
be  reported  by  the  beneficial  owner  on 
an  income  tax  return  will  satisfy  the 
requirement  of  §  1.1441-l(e)(2)(ii)  or 
(e)(3)(iii)  that  the  certificate  describe  the 
basis  for  the  claim  of  reduced  rate.  A 
withholding  agent  may  presume  that  the 
income  is  not  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States  if  the  withholding 
certificate  is  silent  or  if  the  withholding 
agent  cannot  associate  the  payment  with 
the  required  documentation  (as  defined 
in  §  1.1441-1(0(1)).  See  §  1.1441- 
l(e)(4)(ii)(B)(2)  for  the  period  of  validity 
applicable  to  a  certificate  provided 
under  this  section.  A  withholding 
certificate  shall  be  effective  only  for  the 
item  or  items  of  income  specified 
therein.  In  compliance  with  §  1.1441- 
l(e)(3)(ii)(A).  the  validity  of  the 
certificate  expires  when  subsequent 
circumstances  arising  during  the  taxable 
year  indicate  that  the  income  to  which 
the  certificate  relates  is  not,  or  is  no 
longer  expected  to  be,  efFactively 
connected  vnth  the  conduct  of  a  trade 
or  business  within  the  United  States. 

(ii)  Exemption  of  certain  foreign 
partnerships  and  foreign  corporations. 
[Reserved]  For  guidance  prior  to  the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register, 
see  §  1.1441-4(0  as  contained  in  the  26 
CFK  Part  1.  edition  revised  April  1. 
1995. 

(iii)  Payment  to  joint  owners.  In  the 
case  of  payments  to  joint  ownere,  a 
withholding  certificate  must  be 
provided  by  each  beneficial  owner 
claiming  a  reduced  rate  certifying  that 
the  income  is  effectively  connected  with 
the  conduct  of  a  trade  or  business 
within  the  United  States. 

(3)  Income  on  notional  principal 
contracts.  A  withholding  agent  that  pays 
income  attributable  to  a  notional 
principal  contract  described  in  §  1.863- 
7(a)  shall  have  no  obligation  to  withhold 
on  the  amounts  paid  under  the  terms  of 
the  notional  principal  contract 
regardless  of  whether  a  withholding 
certificate  is  provided.  For  rules 
regarding  the  obligation  to  file  a  return, 
see  §§  1.1461-l(c)(l)(i)  and  1.6041- 
1(d)(5). 


(4)  Failure  to  act  in  accordance  with 
presumption.  A  withholding  agent  that 
does  not  withhold,  contrary  to  the 
presumption  set  forth  in  paragraph 
(a)(2)  of  this  section  that  income  is  not 
effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States,  shall  be  liable  for  the  tax 
imposed  under  section  1461,  without 
the  benefit  of  a  reduced  rate,  unless  the 
withholding  agent  can  demonstrate  to 
the  satisfaction  of  the  District  Director 
or  the  Assistant  Commissioner 
(International)  that  the  income  is 
effectively  connected  and  was  included 
in  the  Federal  income  tax  return  of  the 
beneficial  owner  and  that  the  proper 
amount  of  tax,  if  any.  has  been  paid  to 
the  Internal  Revenue  Service.  Proof  of 
payment  of  tax  may  be  established  on 
the  basis  of  a  Form  4669  (or  such  other 
form  as  the  Internal  Revenue  Service 
may  prescribe)  establishing  the  amount 
of  tax,  if  any,  actually  paid  by  the 
beneficial  owner  on  the  income.  Proof 
that  a  reduced  rate  of  withholding  was 
appropriate  may  be  established  by  an 
appropriate  withholding  certificate 
described  in  §  I.1441-l(e)(l)(i). 
However,  if  the  required  documentation 
was  not  received  by  the  withholding 
agent  before  the  time  the  payment  was 
made  or  within  the  period  specified  in 
§  1.1441-l(0(2)(i)(B)(l),  then  the  District 
Director  or  the  Assistant  Commissioner 
(International)  may  require  additional 
proof  if  it  determines  that  the  delays  in 
obtaining  the  required  documentation 
affect  its  reliability.  The  withholding 
agent  will  be  liable  for  interest  under 
section  6601  regardless  of  whether  the 
underlying  tax  liability  is  due.  In 
addition,  the  withholding  agent  may  be 
subject  to  penalties. 

(b)  Compensation  for  personal 
services  of  an  individual — (1) 
Exemption  from  withholding.  *   *   * 

*        *        *         *        « 

(ii)  Such  compensation  that  would  be 
subject  to  withholding  under  section 
3402  but  for  the  provisions  of  section 
3401(a)  (not  including  paragraph  (a)(6) 
of  that  section)  and  the  regulations 
under  that  section.  This  paragraph 
(b)(l)(ii)  does  not  apply  to  payments  to 
a  nonresident  alien  individual  from  any 
trust  described  in  section  401(a),  any 
annuity  plan  described  in  section 
403(a),  or  any  annuity,  custodial 
account,  or  retirement  income  account 
described  in  section  403(b).  Thus,  for 
example,  payments  to  a  nonresident 
alien  individual  from  a  trust  described 
in  section  401(a)  are  subject  to 
withholding  under  section  1441  and  not 
under  section  3405  or  3406. 


(vi)  Compensation  that  is  exempt  fix)m 
withholding  under  section  3402  by 
reason  of  section  3402(e),  provided  that 
the  employee  and  his  employer  enter 
into  an  agreement  under  section  3402(p) 
to  provide  for  the  withholding  of 
income  tax  upon  payments  of  amounts 
described  in  §31.3401(a)-3(b)(l)  of  this 
chapter.  An  employee  who  desires  to 
enter  into  such  an  agreement  should 
furnish  his  employer  with  Form  W-4 
(withholding  exemption  certificate)  (or 
such  other  form  as  the  Internal  Revenue 
Service  may  prescribe).  See  section 
3402(0  and  the  regulations  thereunder 
and  §  31.3402(p)-l  of  this  chapter. 

[2)  Manner  of  obtaining  withholding 
exemption  under  tax  treaty — (i)  In 
general.  *  *  *  The  exemption  from 
withholding  becomes  effective  for 
payments  made  at  least  20  days  after  a 
copy  of  the  accepted  statement  is 
forwarded  to  the  Assistant 
Commissioner  (International). 

(ii)  Statement  claiming  withholding 
exemption.  The  statement  claiming  an 
exemption  from  withholding  shall  be 
made  on  Form  8233  (or  an  acceptable 
substitute).  Form  8233  shall  be  dated, 
signed  by  the  beneficial  owner  under 
the  penalties  of  perjury,  and  contain  the 
following  information: 

(A)  The  individual's  name,  permanent 
residence  address,  taxpayer  identifying 
number,  and  the  U.S.  visa  number,  if 
any; 

(B)  The  individual's  current 
immigration  status  and  visa  type; 

(C)  The  individual's  original  date  of 
entry  into  the  United  States; 

*  *        •        •        • 

(K)  Any  other  information  as  the  form 
may  require. 

*  «        *        *        • 

(v)  Copies  of  Form  8233.  The 
withholding  agent  shall  forwar^Tone 
copy  of  each  Form  8233  that  is  accepted 
under  paragraph  (b)(2)(iv)  of  this  section 
to  the  Assistant  Commissioner 
(International),  within  five  days  of  his  or 
her  acceptance.  The  Assistant 
Commissioner  (International)  may 
review  the  forms  so  submitted.  The 
withholding  agent  shall  retain  a  copy  of 
Form  8233. 

(vi)  Electronic  filing.  Under 
procedures  published  by  the  Internal 
Revenue  Service,  Forms  8233  may  be 
filed  electronically  with  the  Internal 
Revenue  Service. 

*  •        *        *        * 

(6)  Personal  exemption — (i)  In 
general.  To  determine  the  tax  to  be 
withheld  at  source  under  §  1.1441-1 
from  remuneration  paid  for  personal 
services  performed  within  the  United 
States  by  a  nonresident  alien  individual 
and  from  scholarship  and  fellowship 


income  described  in  paragraph  (c)  of 
this  section,  a  withholding  a^nt  may 
take  into  account  one  personal 
exemption  pursuant  to  sections 
873(b)(3)  and  151  regardless  of  whethef 
the  income  is  effectively  omnected.  The 
exemption  does  not  need  to  be  prorated 
for  purposes  of  withholding  under 
section  1441. 

(ii)  Multiple  exemptions.  More  than 
one  personal  exemption  may  be  claimed 
in  the  case  of  a  resident  of  a  contiguous 
country  or  a  national  of  the  United 
States  under  section  873(b)(3).  In 
addition,  residents  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  in  effect  may  be  eligible  to 
claim  more  than  one  personal 
exemption  if  the  treaty  so  provides. 
Claims  for  more  than  one  [>ersonal 
exemption  shall  be  made  on  the 
withholding  certificate  furnished  to  the 
withholding  agent.  The  exemptions  do 
not  need  to  be  prorated  for  purposes  of 
withholding  under  section  1441. 

(iii)  Special  rule  where  both 
scholarship  and  compensation  income 
is  received.  The  fact  that  both 
scholarship  income  and  compensation 
income  are  received  during  the  taxable 
year  does  not  entitle  the  taxpayer  to 
claim  more  than  one  personal 
exemption  amount  (or  more  than  the 
additional  amounts  permitted  under 
paragraph  (b)(6)(ii)  of  this  section) 
Thus,  if  a  nonresident  alien  student 
receives  taxable  scholarship  amounts 
from  one  payor  and  compensation 
income  from  another  {jayor,  no  more 
than  the  total  personal  exemption 
amount  permitted  under  the  Internal 
Revenue  Code  or  under  an  income  tax 
treaty  may  be  taken  into  account  by  both 
payors. 

(c)  Special  rules  for  scholarship  and 
fellowship  income-— {\)  In  general. 
Under  section  871(c),  certain  amounts 
paid  as  a  scholarship  or  fellowship  for 
study,  training,  or  research  in  the 
United  States  to  a  nonresident  alien 
individual  temporarily  present  in  the 
United  Stales  as  a  nonimmigrant  under 
subparagraph  (F),  []].  (Ml.  or  (QJ  of 
section  101(a)(15)  of  the  Immigration 
and  Nationality  Act  are  treated  as 
income  effectively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States.  Such  amounts  (as 
described  in  the  se<:ond  sentence  of 
section  1441(b))  are  subject  to 
withholding  tax  under  section  1441 ,  but 
at  the  lower  rate  of  14  percent  That  rate 
may  be  reduced  under  the  provisions  of 
an  income  tax  treaty.  Claims  of  a 
reduced  rate  under  an  income  tax  t^at\ 
shall  be  made  under  the  prot;ediires 
described  in  §  1.1441-6(b)(l)  Therefore, 
claims  for  amounts  described  in  this 
paragraph  (c)(1)  may  not  bf  showli  on 
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a  Form  8233.  However,  if  the  payee  is 
receiving  both  cotnpensalion  for 
personal  services  and  income  described 
in  this  paragraph  (c)(1)  from  ihe  same 
withholding  agent,  claims  for  both  types 
of  income  may  be  shown  on  Form  8233. 
(2)  Alternate  withholding  election.  A 
withholding  agent  may  elect  to 
withhold  on  the  amounts  described  in 
paragraph  (c)(1)  of  this  seirtion  at  the 
rates  applicable  under  section  3402.  as 
if  the  income  were  wages.  Such  election 
shall  be  made  by  obtaining  a  Form  W- 
4  (or  an  acceptable  substitute  or  such 
other  form  as  the  Internal  Revenue 
Stifvice  may  prescribe)  from  the 
beneficial  owner.  Such  Form  W— 4  shall 
also  serve  as  notice  to  the  beneficial 
owner  that  the  income  is  being  treated 
as  wages  for  purposes  of  withholding 
tax  under  section  1441. 

(d)  Annuities  received  under  qualified 
plans.  Withholding  is  not  required 
under  section  §  1.1441-1  in  the  case  of 
any  amount  received  as  an  annuity  if 
the  amount  is  exempt  from  tax  under 
section  871(f)  and  the  regulations  under 
that  section.  A  statement  on  the 
beneficial  owner  withholding  certificate 
that  the  annuity  is  excluded  from  gross 
income  by  reason  of  section  871(f)  and 
the  basis  for  that  exclusion  satisfies  the 
requirement  of  §  1.1441-l(e)(2)(ii)  that 
the  beneficial  owner  state  the  basis  for 
the  claim  of  reduced  rate.  A  beneficial 
owner  withholding  certificate  furnished 
for  purposes  of  claiming  the  benefits  of 
the  exemption  under  this  paragraph  (d) 
is  not  valid  unless  it  includes  a  taxpayer 
identifying  number  See  §  1.1441- 
l(f)(3)(ii)  regarding  applicable 
presumptions  if  the  withholding  agent 
docs  not  hold  the  required 
documentation  prior  to  payment. 

(e)  Income  of  a  foreign  central  bank  of 
issue  or  the  Bank  for  International 
Settlements.  Section  895  provides  for 
the  exclusion  from  gross  income  of 
certain  income  derived  by  a  foreign 
central  bank  of  issue,  or  by  the  Bank  for 
International  Settlements,  from 
obligations  of  the  United  States  or  of 
any  agency  or  instnimentality  thereof  or 
from  bank  deposits.  Absent  adual 
knowledge  or  reason  to  know  that  a 
foreign  central  bank  of  issue,  or  the 
Bank  for  International  Settlements,  is 
operating  outside  the  scope  of  the 
exclusion  granted  by  se<;tion  895,  the 
withholding  agent  may  rely  on  a  claim 
of  exemption  if,  prior  to  making  the 
payment,  the  withholding  agent 
complies  with  the  requirements  of 

§  1.1441-l(e)(l).  The  following 
statement  on  a  beneficial  owner 
withholding  certificate  satisfies  the 
requirement  in  «» 1  1441-l(e)(2)(ii)  that 
the  beneficial  owner  state  the  basis  for 
the  claim  of  reduced  rate: 


(1)  The  bank  is  a  foreign  central  bank 
of  issue,  or  the  Bank  for  International 
Settlements;  and 

(2)  The  bank  does  not,  and  will  not. 
hold  the  obligations  or  the  bank 
deposits  covered  by  the  withholding 
agreement  for,  or  use  them  in 
connection  with,  the  conduct  of  a 
commercial  banldng  function  or  other 
commercial  activity. 

(f)  Effective  dafe— (1)  General  rule. 
This  section  applies  to  jjayments  of 
income  made  after  December  31, 1997. 

(2)  Transition  rvles.  A  withholding 
agent  that  holds  a  valid  Form  4224  on 
a  date  that  is  60  days  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register  may 
treat  it  as  a  valid  withholding  certificate 
until  its  validity  expires  under 
applicable  provisions  as  in  effect  on 
April  22.  1996. 

S1.1441-4T    [Ramovad] 

Par.  10.  Section  1.1441-4T  is 

removed. 

Par.  11.  Section  1.1441-5  is  revised  to 

read  as  follows: 

§1.1441-6    WItliholdlna  on  paymanta  to 
paaa-through  antitlaa. 

(a)  Domestic  partnerships — (1) 
Exemption  from  withholding  on 
payment  to  domestic  partnerships.  A 
payment  of  income  to  a  domestic 
partnership  is  not  subject  to 
withholding  of  tax  under  section  1441 
even  though  it  may  have  partners  that 
are  foreign  persons.  A  payor  (within  the 
meaning  of  section  3406)  may  rely,  in 
accordance  with  the  procedures  under 
§  1.1441-l(d),  on  a  Form  W-9  furnished 
by  the  partnership. 

(2)  Withholding  by  a  domestic 
partnership — (i)  In  general.  A  domestic 
partnership  is  required  to  withhold  tax 
under  §  1.1441-1  as  a  withholding  agent 
on  the  gross  amount  of  items  of  income 
subject  to  withholding  that  are 
includible  in  the  distributive  share  of 
income  of  a  partner  that  is  a  foreign 
person.  Pursuant  to  the  authority 
provided  under  section  702(a).  each 
partner  shall  take  into  account 
separately  its  distributive  share  of  items 
of  income  subject  to  withholding,  and 
thus  the  partnership,  pursuant  to 
section  703(a)(1),  shall  separately  state 
these  items  of  gross  income  when 
computing  its  taxable  income.  A 
partnership  shall  withhold  when  any 
distributions  that  include  items  of 
income  subject  to  withholding  are 
made.  To  the  extent  a  foreign  partner's 
distributive  share  of  an  item  of  income 
subjecit  to  withholding  has  not  been 
actually  distributed,  the  partnership  is 
required  to  withhold  on  the  partner's 
distributive  share  of  that  item  of  income 


on  the  earlier  of  the  date  that  the 
statement  required  under  section 
6031(b)  and  §  1.6031-l(b)  to  be 
provided  to  that  partner  is  mailed  or 
otherwise  furnished  to  the  partner  or  the 
due  date  for  furnishing  that  statement  as 
provided  under  §  1.6031-l(b)(l).  If  a 
partnership  withholds  on  a  distributive 
share  before  the  income  is  actually 
distributed  to  the  partner,  then 
withholding  is  not  required  when  the 
income  is  subsequently  distributed. 

(ii)  Reliance  on  a  partner's  claim  for 
reduced  withholding.  Absent  actual 
knowledge  or  reason  to  know  otherwise, 
a  domestic  partnership  may  rely  on  a 
claim  for  reduced  withholding  by  a 
partner,  if  prior  to  the  time  the 
partnership  is  required  to  withhold,  the 
partnership  complies  with  the 
requirements  of  §  1.144l-l(d)  or  {e)(l). 
whichever  is  applicable,  with  respect  to 
the  partner.  See  the  presumptions 
described  in  §  1.1441-l(0(4)(iii)(A) 
applicable  to  a  domestic  partnership  in 
determining  the  U.S.  or  foreign  status  of 
itspartners. 

(b)  Foreign  partnerships — (1)  In 
general.  A  withholding  agent  must  treat 
a  payment  to  a  foreign  partnership  as  a 
payment  to  its  partners,  except  to  the 
extent  the  partnership  is  treated  as  a 
payee  under  §  1.1441-l(c)(3)(ii).  See 
§  1.1441-l(e)(5)(v)  for  payments  to  a 
foreign  partnership  that  claims  to  be  a 
qualified  intermediary.  If  the 
partnership  is  not  treated  as  a  payee,  a 
withholding  agent  may,  absent  actual 
knowledge  or  reason  to  know  otherwise, 
rely  on  a  claim  for  a  reduced  rate  of 
withholding  by  a  partner  if,  prior  to  the 
payment,  the  withholding  agent  holds 
an  intermediary  withholding  certificate 
described  in  §  1.1441-l(e)(3)(iii) 
pertaining  to  the  partner.  The  certificate 
will  be  considered  to  pertain  to  the 
partner  if  the  appropriate  withholding 
certificate  for  the  partner  is  attached  to 
the  intermediary  withholding 
certificate.  The  appropriate  withholding 
certificate  for  the  partner  may  be  a 
beneficial  owner  withholding  certificate 
described  in  §  1.1441-l(e)(2)  (for  a 
partner  claiming  to  be  a  foreign  person 
and  a  beneficial  owner,  determined 
under  the  provisions  of  §  1.1441- 
1(c)(6)),  the  applicable  certificates 
described  in  §  1.1441-l(d)(2)  (for  a 
partner  claiming  to  be  a  U.S.  payee),  an 
intermediary  withholding  certificate 
described  in  §  1.1441-l(e)(3)(ii)  or  (iv) 
(for  a  partner  that  is  a  qualified 
intermediary  or  not  otherwise  acting  for 
its  own  account),  or  an  intermediary 
withholding  certificate  described  in 
§  1.1441-l(e)(3)(iii)  representing  that 
the  income  to  which  the  certificate 
relates  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
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United  States.  A  claim  must  be 
presented  for  each  portion  of  the 
payment  that  represents  an  item  of 
income  includible  in  the  distributive 
share  of  the  partner.  When  making  a 
claim  for  several  partners,  the 
partnership  may  present  a  single 
intermediary  withholding  certificate  to 
which  the  partners'  certificates  are 
attached. 

(2)  Special  rules  in  the  case  of  tiered 
partnerships.  If  a  foreign  or  domestic 
partnership  is  a  partner  of  a  foreign 
partnership,  the  rules  of  this  paragraph 
(b)(2)  shall  apply. 

(i)  A  withholding  agent  may  treat  any 
portion  of  a  payment  made  to  a  foreign 
partnership  that  represents  an  item  of 
income  includible  in  the  distributive 
share  of  a  partner  (at  any  level  in  the 
chain  of  tiers)  that  is  a  domestic 
partnership  as  a  payment  to  a  U.S. 
person  if  the  domestic  partnership 
complies  with  the  procedures  described 
in  §  1.1441-l(d)  (relating  to  the  claim  of 
U.S.  status  by  a  payee  or  beneficial 
owner). 

(ii)  A  withholding  agent  may  treat  any 
portion  of  a  payment  made  to  a  foreign 
partnership  that  represents  an  item  of 
income  includible  in  the  distributive 
share  of  a  partner  (at  any  level  in  the 
chain  of  tiers)  that  is  a  foreign 
partnership  as  a  payment  to  a  foreign 
person  if  the  withholding  agent  may 
treat  the  foreign  partnership  as  the 
payee  pursuant  to  the  provisions  in 
§  1.1441-l(c)(3)(ii). 

(iii)  Where  the  partner  in  the  foreign 
partnership  to  whom  the  payment  is 
made  (second  tier)  is  a  foreign 
partnership  (first  tier),  the  appropriate 
withholding  certificate  for  the  partner  is 
an  intermediary  withholding  certificate 
described  in  §  1. 1441-1  (e)(3)(iii)  issued 
by  the  second  tier,  and  an  intermediary 
withholding  certificate  described  in 
§  1.1441-l{e)(3)(iii)  issued  by  the  first 
tier  to  which  is  attached  an  appropriate 
withholding  certificate  for  each  of  the 
partners  of  the  first  tier.  The  rules  of  this 
paragraph  (b)(2)(iii)  shall  apply  to  any 
number  of  tiers  of  foreign  partnerships. 

(3)  Presumptions.  A  withholding 
agent  may  apply  the  presumption 
described  in  §  1.1441-l(f)(4)(ii)  to  any 
portion  of  a  payment  for  which  the 
withholding  agent  does  not  receive  the 
required  documentation  (as  defined  in 
§1.1441-l(0(l)(ii)). 

(4)  Example.  The  rules  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  example: 

Example,  (i)  Farts.  FP  is  a  foreign 
partnership  organized  under  the  laws  of 
Country  X  deriving  interest  that  would 
qualify  as  portfolio  interest  descrilied  in 
section  871(h)(2)(B)  if  the  statement 
described  in  section  871(h)(5)  is  furnished. 


FP  has  three  partners.  A,  B,  and  C  FP 
furnishes  to  the  withholding  agent  an 
intermediary  withholding  certificate 
described  in  §  1.1441-1(eM3Kiii)  to  which  it 
attaches  a  Form  W-9  for  A  and  a  beneficial 
owner  withholding  certificate  for  B.  No 
documentation  is  attached  for  C 

(ii)  Analysis.  At}sent  actual  knowledge  or 
reason  to  know  otherwise,  the  withholding 
agent  may  rely  on  A's  Form  W-9  to  treat  A 
as  a  U.S.  person  and,  therefore,  does  not 
withhold  on  A's  share  of  the  payment.  The 
withholding  agent  must  comply  with  any 
information  reporting  obligations  under 
sections  6042  (i.e.,  issue  a  Form  1099)  with 
resfject  to  A.  Absent  actual  knowledge  or 
reason  to  know  otherwise,  the  withholding 
agent  may  also  rely  on  B's  claim  for  portfolio 
interest  treatment  for  its  share  of  the 
payment.  The  withholding  agent  must  report 
the  payment  to  B  on  Forms  1042  and  1042- 
S.  Because  the  withholding  agent  cannot 
associate  the  required  documentation  (as 
defined  §  1.1441-1(0(1))  forC's  share  of  the 
interest  income,  the  withholding  agent  may, 
for  purposes  of  section  3406,  treat  that 
amount  as  a  reportable  payment  made  to  a 
U.S.  payee  that  is  not  an  exempt  recipient. 
See§1.1441-l(f)(4){ii). 

(c)  Trusts  and  estates.  (Reserved) 

(d)  Effective  date — (1)  General  rule. 
This  section  applies  to  payments  of 
income  made  after  December  31, 1997. 

(2)  Transition  rules.  A  withholding 
agent  that  holds  a  valid  withholding 
certificate  on  the  date  that  is  60  days 
after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  may  treat  it  as  a  valid 
withholding  certificate  until  its  validity 
expires  under  applicable  provisions  as 
in  effect  on  April  22, 1996. 

Par.  12.  Section  1.1441-6  is  revised  to 
read  as  follows: 

§1.1441-6    Claim  Of  a  raduoed  rats  of  lax 
under  an  btcoma  tax  traaty. 

(a)  In  general.  Under  an  income  tax 
treaty  in  effect  between  the  United 
States  and  a  foreign  country,  the  rate  of 
tax  to  be  withheld  on  a  payment  of 
income  subject  to  withholding  may  be 
reduced  if  the  beneficial  owner  of  the 
income  is  a  resident  of  the  foreign 
country.  Other  requirements  or 
conditions  of  the  treaty,  or  revenue 
procedures  issued  thereunder,  for 
claiming  treaty  benefits  must  also  be 
satisfied,  such  as  a  limitation  of  benefits 
provision.  If  the  requirements  of  this 
section  are  met,  the  amount  withheld 
from  the  payment  may  be  reduced  at 
source  to  account  for  the  treaty  benefit. 
See  also  §  1.1441-4(b)(2)  for  rules 
regarding  claims  of  reduced  rate  of 
withholding  under  an  income  tax  treaty 
in  the  case  of  compensation  from 
personal  services. 

(b)  Reliance  on  claim  of  treaty 
benefits — (1)  In  general.  Absent  actual 
knowledge  or  reason  to  know  otherwise, 


a  withholding  agent  may  rely  on  a  claim 
that  a  beneficial  owner  is  entitled  to  a 
reduced  rate  of  withholding  based  upon 
an  income  tax  treaty  if,  prior  to  the 
payment,  the  withholding  agent 
complies  with  the  requirements  of 
§  1.1441-l(e)(l).  Except  as  otherwise 
provided  in  paragraph  (b)(2)  or  (b)(3)  of 
this  section,  for  purposes  of  this 
paragraph  (b)(1),  a  beneficial  owner 
withholding  certificate  mentioned  in 
§  1.1441-l(e)(l)  means  a  beneficial 
owner  withholding  certificate  described 
in  §  1.1441-l(e)(2),  that  includes  the 
beneficial  owner's  taxpayer  identifying 
number  and  states  that  the  taxpayer  has 
complied  with  the  advance  ruling 
requirements  described  in  paragraph  (e) 
of  this  section  (if  applicable),  and,  if  the 
beneficial  owner  is  a  person  related  to 
the  withholding  agent  within  the 
meaning  of  section  267(b)  and  707(b), 
that  the  beneficial  owner  will  file  the 
statement  required  under  §  1.6114-l(b) 
(if  applicable).  The  requirement  to  file 
an  information  return  under  section 
6114  for  income  subject  to  withholding 
applies  only  to  amounts  paid  during  the 
calendar  year  that,  in  the  aggregate, 
exceed  $500,000.  See  §  301.6114-l(b)  of 
this  chapter.  See  paragraph  (d)  of  this 
section  for  drcimistanoes  under  which 
the  withholding  agent  may  be  notified 
by  the  Internal  Revenue  Service  that  the 
certificate  cannot  be  relied  upon  to  grant 
benefits  under  an  income  tax  treaty.  A 
beneficial  owner's  taxpayer  identifying 
number  on  a  withholding  certificate  is 
valid  for  purposes  of  establishing  proof 
of  residence  in  a  treaty  country  only  if 
the  taxpayer  identifying  number  is 
certified  by  the  Internal  Revenue 
Service.  However,  absent  actual 
knowledge  or  reason  to  know  otherwise, 
a  withholding  agent  may  rely  on  a 
taxpayer  identifying  number  that 
appears  correct  on  its  face,  without 
having  to  inquire  as  to  whether  the 
taxpayer  identifying  number  is  certified, 
if  the  permanent  residence  address  on 
the  certificate  is  in  the  country  whose 
tax  treaty  with  the  United  States  is 
invoked.  See  the  confirmation  and 
notification  procedures  described  in 
§  1.1441-l(e)(4)  (iv)  and  (v). 

(2)  Special  rules  for  certain  dividends. 
In  the  case  of  dividends  on  stock  traded 
on  a  U.S.  established  financial  market, 
a  withholding  agent  may  rely  on  a 
beneficial  owner  withholding  certificate 
described  in  §  1.1441-l(e)(2).  For  this 
purpose,  a  U.S.  established  financial 
market  is  a  national  securities  exchange 
that  is  registered  under  section  6  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78F).  or  an  interdealer  quotation 
system  sponsored  by  a  national 
securities  association  registered  under 
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section  ISA  of  the  Securities  Exchange 
Act  of  1934.  In  the  case  of  payments 
made  outside  the  United  States  (as 
define<l  in  §  1.6049-5(e))  with  respe<:t  to 
an  offshore  account  (as  defined  in 
§  1.6049-5(d)(3)),  a  withholding  agent 
may  also  consider  that  it  holds  a 
withholding  certificate  if  it  holds  a 
certificate  of  residence  described  in 
paragraph  (c)(3)  of  this  section  or 
documentary  evidence  des<:rihed  in 
paragraph  (c)(4)  of  this  .sedion  that  the 
withholding  agent  has  reviewed  and 
maintains  in  its  records.  The 
withholding  agent  maintains  the 
reviewed  dm:uments  by  retaining  either 
the  documents  viewed  or  a  photo<;opy 
thereof  and  noting  in  its  re<:ords  the  date 
on  which,  and  by  whom,  the  documents 
were  received  and  reviewed.  This 
paragraph  (b)(2)  shall  not  apply  to 
dividends  that  are  exempt  from 
withholding  based  on  a  claim  that  the 
dividends  are  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States. 

(3)  Competent  authorities  agreement. 
The  procedures  dest;ribed  in  this  section 
may  be  modified  to  the  extent  the  U.S. 
competent  authority  may  agree  with  the 
competent  authority  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  in  effect. 

(4)  Special  rules  for  payments  to 
certain  foreign  entities — (i) 
Determination  of  beneficial  owner. 
Under  §  1.1441-l(c)(6)(ii)(B).  the  tax 
principles  in  effect  under  the  laws  of  the 
country  whose  tax  treaty  with  the 
United  States  is  invoked  apply  in 
certain  cases  to  determine  the  beneficial 
owner  of  income  entitled  to  claim  a 
reduced  rate  of  withholding  under  that 
income  tax  treaty.  Thus,  if  a  beneficial 
owner,  as  determined  under  S  11441- 
l(c)(6)(ii)(B),  is  not  a  resident  of  the, 
country  whose  law  has  been  applied  to 
determine  beneficial  owner  status,  then 
a  payment  to  a  foreign  entity  will  not 
qualify  for  a  reduced  rate  under  that 
country's  tax  treaty  with  the  United 
States  even  if  the  foreign  entity 
receiving  the  payment  is  organized  in 
that  foreign  country.  Conversely,  if  a 
beneficial  owner,  as  determined  under 

§  l.I441-I(c)(6)(ii)(B),  is  a  resident  of 
the  country  whose  law  has  lieen  applied 
to  determine  beneficial  owner  status, 
then  the  beneficial  owner's  share  of  a 
payment  to  a  foreign  entity  will  qualify 
for  a  reduced  rate  under  the  applicable 
income  tax  treaty  (provided  other 
requirements  for  qualification  are  met) 
even  if  the  foreign  entity  re<:eiving  the 
payment  is  not  organized  in,  or  is  not 
a  resident  of,  the  foreign  country  in 
which  the  beneficial  owner  is  resident. 

(ii)  Withholding  certificates  The 
person  claiming  a  reduced  rate  of  tax 


under  an  income  tax  treaty  shall  apply 
the  mles  of  §  1.1441-l(c)(6)(ii)(B)  and 
paragraph  (b)(4)(i)  of  this  section  to 
determine  the  beneficial  owner  of 
income  and  entitlement  to  a  reduced 
rate  under  an  income  tax  treaty.  The 
beneficial  owner  so  determined  may 
provide,  as  appropriate,  a  beneficial 
owner  withholding  certificate  described 
in  paragraph  (b)(1)  or  (b)(2)  of  this 
section.  Thus,  for  example,  if  the 
beneficial  owner,  as  determined  under 
§  1.1441-l(c)(6)(ii)(B),  is  the  interest 
holder  rather  than  the  entity,  then  the 
entity  shall  be  treated  as  a  foreign 
partnership  for  purposes  of  determining 
which  withholding  certificate  is 
appropriate.  If,  conversely,  the 
beneficial  owner,  as  determined  under 
§  1.1441-l(cl(6)(ii)(B),  is  the  entity 
rather  than  the  interest  holders,  then  the 
entity  shall  be  treated  as  a  corporation 
for  purposes  of  determining  which 
withholding  certificate  is  appropriate. 

(iii)  Request  for  dual  treatment.  As  set 
forth  in  §  1.1441-l(c)(6)(ii)(B),  a 
withholding  agent  may  make  payments 
to  a  foreign  entity  that  is  simultaneously 
claiming  a  reduced  rate  of  tax  on  its 
own  behalf  and  a  reduced  rate  on  behalf 
of  fwrsons  in  their  capacity  as  interest 
holders  in  that  entity.  In  such  a  case,  the 
withholding  agent  may,  at  its  option, 
accept  such  dual  claims  based,  as* 
appropriate,  on  beneficial  owner 
withholding  certificates  described  in 
paragraph  (b)  (1)  or  (2)  of  this  section  or 
documentary  evidence  described  in 
§  1.6049-5(c)(2)(ii)  furnished  by  such 
persons  with  respect  to  their  respective 
share  of  such  payments,  even  though 
the  withholding  agent  holds  different 
withholding  certificates  that  requires  it 
to  treat  the  entity  inconsistently  with 
respect  to  different  payments  or  with 
respect  to  different  portions  of  the  same 
payment.  See  paragraph  (b)(4)(v) 
Example  2  of  this  section. 

(iv)  Reciprocal  application  by  treaty 
partners.  Paragraph  (b)(4)  of  this  section 
and  the  principles  of  §  1.1441- 
l(c)(6)(ii)(B)  will  not  apply  if  the  U.S. 
competent  authority  determines  that  a 
treaty  partner  is  not  reciprocally 
applying  the  principles  of  §  1.1441- 
l(c)(6)(ii)(B)  to  entities  organized  under 
the  laws  of  the  United  States  or  to 
interest  holders  residing  in  the  United 
States.  In  such  case,  the  rules  set  forth 
in  §  1.1441-l(c){6)  shall  apply  without 
regard  to  the  rules  in  §  1.1441- 
l(c)(6)(ii)(B).  This  determination  shall 
be  effective  upon  publication  of  relevant 
guidance  by  the  Service  and  shall  apply 
prospectively  only. 

(v)  Examples.  This  paragraph  (b)(4)  is 
illustrated  by  the  following  examples: 


Example  I — (i)  Facts.  Entity  A  is  a  business 
organization  formed  under  the  laws  of 
country  Y  that  has  an  income  tax  treaty  with 
the  United  States.  Under  the  laws  of  country 
Y,  A  is  subject  to  tax  At  the  entity  level  and, 
therefore,  is  treated  as  the  beneficial  owner 
of  income  it  receives  and  as  a  resident  of 
country  Y  for  purposes  of  the  U.S.-Y  tax 
treaty.  A  receives  U.S.  source  royalties  firom 
withholding  agent  R  and  claims  a  reduced 
rate  of  withholding  under  the  U.S.-Y  fax 
treaty  on  its  own  behalf  (rather  than  on 
behalf  of  its  interest  holders).  A  furnishes  a 
beneficial  owner  withholding  certificate 
described  in  paragraph  (b)(1)  of  this  section 
claiming  to  be  the  beneficial  owner  of  the 
royalties. 

(ii)  Analysis.  For  purposes  of  claiming 
treaty  benefits  under  the  U.S.-Y  treaty,  A  is 
treated  as  the  beneficial  owner  of  ttie 
royalties  under  §  1.1441-l(c)(6)(ii)(B)  since, 
under  the  tax  law  of  country  Y,  A  is  required 
to  include  the  royalties  in  income.  R  may 
treat  A  as  the  beneficial  owner  of  the  income 
for  purposes  of  granting  the  benefit  of  a 
reduced  rate  under  the  U.S.-Y  tax  treaty. 

Example  2 — (i)  Facts.  The  facts  are  the 
same  as  under  Example  1 ,  except  that  one  of 
A's  interest  holders,  T,  is  a  corporation 
residing  in  country  X.  The  U.S.-X  tax  treaty 
reduces  the  rate  on  royalties  to  zero  whereas 
the  rate  on  royalties  under  the  U.S.-Y  tax 
treaty  is  only  reduced  to  5  percent.  Under  the 
laws  of  country  X,  A  is  taxable  on  a  flow- 
through  basis  and  not  at  the  entity  level  and 
T  is  required  to  include  in  income  its 
distributive  share  of  A's  income.  T  claims  to 
be  the  beneficial  owner  of  its  share  of  the 
royalty  income  paid  to  A  and  provides  a 
beneficial  owner  certificate  to  A  claiming  the 
benefit  of  a  zero  rate  under  the  U.S.-X  tax 
treaty.  A  furnishes  to  R  a  beneficial  owner 
withholding  certificate  for  itself  for  the 
portion  of  the  payment  for  which  A  alone 
claims  to  be  the  beneficial  owner.  In 
addition,  it  furnishes  to  R  an  intermediary 
withholding  certificate  described  in 
§  1.1441-l(eM3)(iii)  to  which  it  attaches  Ts 
beneficial  owner  withholding  certificate  for 
the  fwrtion  of  the  payment  for  which  T 
claims  to  be  the  beneficial  owner. 

(ii)  Analysis.  For  purposes  of  claiming 
treaty  benefits  under  the  U.S.-Y  treaty,  A  is 
treated  as  the  beneficial  owner  of  all  of  the 
royalty  income  received  from  R  under 
§  l.t441-l(c)(6)(ii)(B),  since,  under  the  tax 
law  of  country  Y  (i.e.,  under  the  laws  of  the 
country  whose  treaty  benefits  are  claimed),  A 
is  subject  to  tax  on  that  income.  However,  for 
purposes  of  claiming  benefits  under  the  U.S.- 
X  treaty,  T  may  also  be  treated  as  the 
beneficial  owner  of  its  share  of  the  royalty 
income  under  §  1.1441-l(c)(6)(ii)(B),  since, 
under  the  tax  law  of  country  X  (i.e.,  the  laws 
of  the  country  whose  treaty  benefits  are 
claimed),  T  is  required  to  include  in  income 
its  share  of  A's  income.  Therefore,  R  may 
treat  the  royalty  payment  to  a  single  foreign 
entity  (A)  as  beneficially  owned  by  different 
persons  as  a  result  of  claims  presented  under 
different  treaties.  R  may,  at  its  option,  grant 
dual  treatment,  that  is,  a  reduced  rate  of  zero 
percent  under  the  U.S.-X  treaty  on  the 
portion  of  the  royalty  payment  for  whicliT~-^ 
claims  to  be  the  beneficial  owner  and  a 
reduced  rate  of  5  percent  under  the  U.S.-Y 
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treaty  for  the  balance.  However,  under 
paragraph  (b)(4)(iii)  of  this  section,  the 
[withholding  agent  may,  at  its  option,  treat  A 
bs  the  sole  beneficial  owner  of  the  royalty 
and  grant  benefits  under  the  U.S.-Y  treaty 
only. 

Example  3.  (i)  Entity  A  is  a  business 
organization  formed  under  the  laws  of 
country  Y.  A  receives  from  withholding  agent 
R  U.S.  source  royalties  and  U.S.  source 
interest  income  that  is  potentially  eligible  for 
the  portfolio  interest  exemption  under 
section  871(h)  and  881(c)  of  the  Internal 
Revenue  Code.  A's  interest  holders  are  S,  an 
individual  who  resides  in  country  Y,  T,  an 
individual  who  resides  in  country  X,  and  U, 
an  individual  resident  in  the  United  States. 
The  United  States  has  a  tax  treaty  with  both 
country  Y  and  country  X.  The  U.S.-Y  tax 
treaty  reduces  the  rate  on  royalties  to  5 
percent,  and  the  U.S.-X  tax  treaty  reduces 
the  rate  to  zero.  A  is  classified  as  a 
partnership  under  U.S.  tax  principles.  Under 
the  tax  laws  of  country  Y,  A  is  taxable  on  a 
flow-through  basis,  and  S  is  required  to 
include  in  income  her  distributive  share  of 
A's  income.  Under  the  tax  laws  of  country  X, 
A  is  taxable  on  a  flow-through  basis  and  T 
is  required  to  include  in  income  her 
distributive  share  of  A's  income.  A  furnishes 
R  an  intermediary  withholding  certificate 
described  in  §  1.1441-l(eK3)(iii)  to  which  it 
attaches — 

(A)  A  Form  W-9  for  U;  and 

(B)  Beneficial  owner  withholding 
certificates  for  S  and  T  that  claim  the 
portfolio  interest  exemption  and  a  reduced 
rate  of  withholding  under  the  U.S.  treaties 
with  Y  and  X,  respectively. 

(ii)  Analysis.  For  purposes  of  claiming 
benefits  under  the  U.S.-Y  treaty.  S  is 
treated  as  the  beneficial  owner  of  his 
distributive  share  of  royalty  income 
received  from  R  under  §  1.1441- 
l(c)(6)(ii)(B)  since,  under  the  tax  law  of 
country  Y  (i.e..  the  laws  of  the  country 
whose  treaty  benefits  are  claimed  in  the 
case  of  S).  S  is  the  person  required  to 
include  in  income  her  distributive  share 
of  the  royalty.  Therefore.  R  may 
withhold  on  S's  proportionate  sqare  of 
the  royalty  income  paid  to  A  at'fhe  5 
percent  rate  under  the  U.S.-Y  tax  treaty. 
For  purposes  of  claiming  benefits  under 
the  U.S.-X  tax  treaty.  T  is  treated  as  the 
beneficial  owner  of  her  distributive 
share  of  royalty  income  under  §  1.1441- 
l(c)(6)(ii){B),  since,  under  the  laws  of 
country  X  (i.e..  the  laws  of  the  country 
whose  treaty  benefits  are  claimed  in  the 
case  of  T).  T  is  the  person  required  to 
include  in  income  her  distributive  share 
of  the  royalty.  Therefore.  R  may 
withhold  on  T's  proportionate  share  of 
the  royalty  income  paid  to  A  at  the  zero 
rate  under  the  U.S.-X  treaty,  even 
though  A  is  not  organized  in.  or  a 
resident  of,  country  X.  R  may  rely  on 
U's  Form  W-9  to  treat  U  as  a  U.S. 
person.  Therefore,  R  does  not  withhold 
on  U's  share  of  the  royalty  payment.  R 
also  does  not  withhold  on  any  portion 
of  the  interest  paid  to  A  because  S  and 


T  have  furnished  beneficial  owner 
certificates  and  U  has  furnished  a  Form 

W-9. 

(c)  Proof  of  tax  residence  in  a  treaty 
country — (1)  In  general.  A  beneficial 
owner  establishes  proof  of  its  tax 
residence  in  a  treaty  country  for 
purposes  of  its  claim  to  the  withholding 
agent  that  a  reduced  rate  of  tax  applies 
under  an  income  tax  treaty  by 
complying  with  the  procedures 
described  in  this  paragraph  (c)  or  with 
such  other  procedures  as  the  Internal 
Revenue  Service  may  prescribe  in 
published  guidance.  For  purposes  of 
this  section,  the  residence  of  a  beneficial 
owner  must  be  determined  in 
accordance  with  the  provisions  of  the 
applicable  U.S.  income  tax  treaty  as  may 
be  clarified  by  any  applicable 
regulations  thereunder  or  technical 
explanations  thereof,  and  any 
procedures  issued  by  the  Internal 
Revenue  Service  on  the  determination 
or  proper  method  of  certifying  residence 
under  particular  income  tax  treaties. 

(2)  Certification  of  taxpayer 
identifying  number— (i)  In  general.  A 
taxpayer  may  certify  its  taxpayer 
identifying  number  as  required  under 
paragraph  (b)(1)  of  this  section  by 
having  the  taxpayer  identifying  number 
certified  by  the  Internal  Revenue 
Service  either  directly  as  provided 
under  paragraph  (c)(2)(ii)  of  this  section 
or  through  a  qualified' intermediary  as 
provided  in  paragraph  (c)(2)(iii)  of  this 
section. 

(ii)  IRS-certified  TIN.  The  Internal 
Revenue  Service  may  certify  a  taxpayer 
identifying  number  based  upon  a 
certificate  of  residence  described  in 
paragraph  (c)(3)  of  this  section  or 
documentary  evidence  described  in 
paragraph  (c)(4)  of  this  section.  The 
certificate  or  documentary  evidence 
must  be  furnished  to  the  Internal 
Revenue  Service  by  or  on  behalf  of  the 
beneficial  owner  upon  application  for 
the  taxpayer  identifying  number  or  at 
any  other  time,  as  permitted  under  such 
procedures  as  the  Internal  Revenue 
Service  may  prescribe.  If  the  tax 
residence  of  the  beneficial  owner 
changes,  the  beneficial  owmer  shall 
promptly  notify  the  Internal  Revenue 
Service  of  that  change.  In  addition,  the 
Internal  Revenue  Service  may  exchange 
information  for  the  purpose  of 
confirming  with  the  appropriate  tax 
authority  of  the  other  country  that  the 
beneficial  owner  continues  to  be  a  tax 
resident  of  that  country.  The  Internal 
Revenue  Service  may  from  time  to  time, 
in  its  discretion,  request  that  the 
beneficial  owner  reconfirm  its  residence 
in  the  treaty  country. 

(iii)  Special  rules  for  qualified 
intermediaries.  The  Internal  Revenue 


Service  may  certify  a  taxpayer 
identifying  number  based  upon  the 
certification  of  a  qualified  intermediary 
described  in  §  1.1441-l(e)(5)(ii) 
regarding  the  tax  residraice  of  any  of  its 
account  holders,  or  persons  OMming  an 
interest  in  the  qualified  intermediary, 
under  procedures  agreed  upon  with  the 
Internal  Revenue  Service.  If  a  new 
account  or  interest  bolder  has  a  taxpayer 
identifying  number  at  the  time  it  opens 
an  account  or  acquires  an  interest,  the 
qualified  intermediary  may  rely  on  a 
statement  by  the  account  or  interest 
holder  that  appropriate  proof  of  tax 
residence  in  the  treaty  jurisdiction  was 
previously  provided  to  the  Internal 
Revenue  Service.  In  such  case,  the 
qualified  intermediary  must  notify  the 
Internal  Revenue  Service  each  time  the 
account  or  interest  holder's  address 
changes  to  another  country  or  when  the 
,  account  or  interest  holder  terminates  its 
relationship  with  the  qualified 
intermediary. 

(3)  Certificate  of  residence.  A 
certificate  of  residence  is  generally  a 
certificate  issued  by  the  ccMnpetent 
authority  (or  another  appropriate  tax 
authority)  of  the  treaty  country  of  which 
the  taxpayer  claims  to  be  a  resident  that 
certifies  that  the  ta:i|payer  has  filed  its 
most  recent  income  tax  return  as  a 
resident  of  that  country.  A  certificate  of 
residence  is  valid  for  a  period  of  three 
years  or  such  longer  period  as  the 
Internal  Revenue  Service  may  prescribe. 
The  competent  authorities  may  agree  to 
a  different  procedure  for  certifying 
residence,  in  which  case  such  procedure 
shall  govern  for  payments  made  to  a 
person  claiming  to  be  a  resident  of  the 
country  with  which  such  an  agreement 
is  in  effect. 

(4)  Documentary  evidence 
establishing  residence  in  the  treaty 
country.  Generally,  documentary 
evidence  used  to  establish  residence  in 
a  treaty  country  must  include  the  name, 
address,  and  photograph  of  the  person 
seeking  to  prove  residence,  must  be  an 
official  document  issued  by  an 
authorized  governmental  body  (i.e.,  a 
government  or  agency  thereof,  or  a 
municipality),  and  must  have  been 
issued  no  more  than  three  years  prior  to 
presentation  to  the  withholding  agent  A 
document  older  than  three  years  may  oe 
relied  upon  as  proof  of  residence  only 

if  it  is  accompanied  by  additional 
evidence  of  the  person's  residence  in 
the  treaty  country  (i.e.,  a  bank 
statement,  utility  or  medical  bills). 
Documentary  evidence  must  be  in  the 
form  of  original  documents  or  a  certified 
copy  thereof. 

(a)  Joint  owners.  In  the  case  of  a 
payment  to  joint  owners,  all  owmers 
must  furnish  a  withholding  certificate 
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or.  if  applicable,  documentary  evidence 
or  a  certificate  of  residence.  The 
applicable  rate  of  tax  on  a  payment  of 
income  to  joint  owners  shall  be  the 
highest  applicable  rate. 

fe)  Rflated  party  dividends  under 
certain  treaties  Income  tax  treaties 
between  the  United  States  and  Austria, 
Denmark,  Ireland,  and  Switzerland 
reduce  the  rate  of  tax  on  dividends 
between  related  corporations  to  5 
percent  subject  to  the  condition  that  the 
relationship  between  the  domestic  and 
foreign  corporations  was  not  arranged  or 
maintained  for  the  purpose  of  securing 
the  reduced  rate.  A  domestic 
corporation  that  makes  a  distribution  to 
a  resident  of  one  of  these  countries  may 
treat  this  condition  as  satisfied  if,  prior 
to  the  payment,  a  request  has  been  made 
to  the  internal  Revenue  Service  for  a 
private  letter  ruling  determining  that  the 
relationship  between  the  corporation 
and  the  shareholder  was  not  arranged  or 
maintained  for  such  purpose  and  the 
Service  has  either  issued  a  favorable 
ruling  (and  the  ruling  has  not  been 
revoked)  or  is  considering  the  ruling 
reouest 

(f)  Effective  date — (1)  General  rule 
This  set:tion  applies  to  payments  of 
income  made  after  December  31,  1997. 

(2)  Transition  rules  For  purposes  of 
this  .se<:tion,  a  withholding  agent  that 
holds  a  valid  Fomi  1001  or  8233  on  the 
date  that  is  60  day"*  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register  may 
treat  it  as  a  valid  withholding  certificate 
until  its  validity  expires  under 
applicable  provisions  as  in  effect  on 
April  22,  1996.  In  addition,  the 
documentation  requirements  for 
dividends  on  sto<;k  traded  on  a  U.S. 
established  financial  market  described 
in  paragraph  (b)(2)  of  this  se<:tion  shall 
apply  only  to  a(  counts  established  after 
the  date  that  is  60  days  after  these 
regulations  are  published  as  final 
regulations  in  thi'  Federal  Register  For 
accounts  established  on  or  before  that 
date,  the  do<.iinit'ntation  requirements 
under  this  section  shall  apply  to 
payments  made  after  Dtn  ember  31, 
m99 

Par.  13.  Se<:tion  11 44 1-7  is  revised  to 
read  as  follows 

§  1 . 1 441  -7    Q«n«ral  provisions  relating  to 
wHttthoklIng  agents. 

(a)  Withhcldin^  a^rnt  defined  F"or 
purposes  of  (  hapter  3  of  the  Internal 
Revenue  Code,  the  term  withholding 
agent  means  any  person.  US.  or  foreign, 
that  has  the  <  ontrol,  reieipt,  custody, 
disposal,  or  pavment  of  an  item  of 
income  of  a  foreign  person  sub|w:t  to 
withholding.  See  «)  1  1441-l(b)  (dealing 
with  general  rules  of  withholding)  and 


§  1.1441-l(fl  (dealing  with 
presumptions  of  U.S.  or  foreign  status  in 
the  absence  of  required  documentation) 
for  determinin;^  whether  a  payment  is 
considered  madi   o  a  foreign  person. 
Any  person  who  meets  the  definition  of 
a  withholding  agent  is  required  to 
deposit  any  tax  withheld  under 
§  1.1461-l(a)  and  to  make  the  returns 
prescribed  by  §  1.1461-l(b)  and  (c). 
When  several  persons  qualify  as 
withholding  agents  with  respect  to  a 
single  payment,  only  one  tax  is  required 
to  be  withheld  and  only  one  return  (on 
Form  1042,  as  required  under  §  1.1461- 
1(b)),  is  required  to  be  made. 

(b)  Standards  of  knowledge — (1)  In 
general  If  a  withholding  agent  does  not 
withhold  the  full  amount  even  though  it 
has  actual  knowledge  or  reason  to  know 
that  a  claim  of  U.S.  status  or  of  a 
reduced  rate  of  tax  under  section  1441 
is  incorrect,  the  withholding  agent  may 
be  liable  for  tax,  interest,  and  penalties 
under  sections  1461  and  1463  and  the 
regulations  under  those  sections.  A 
withholding  agent  that  has  received 
notification  by  the  Internal  Revenue 
Service  that  a  claim  of  U.S.  status  or  of 
a  reduced  rate  is  incorrect  has  actual 
knowledge  beginning  on  the  date  that  is 
30  calendar  days  after  the  date  the 
notice  is  received.  A  withholding  agent 
that  fails  to  aci  in  accordance  with  the 
presumptions  set  forth  in  §  1.1441-l(f) 
may  be  liable  for  tax,  interest,  and 
penahies.  See  §  1  1441-l(f)(5). 

(2)  Reason  to  know — (i)  In  general.  A 
withholding  agent  will  be  considered  to 
have  reason  to  know  if  it  has  sufficient 
knowledge  of  the  underlying  facts  such 
that  a  reasonably  prudent  person  in  the 
position  of  the  withholding  agent  would 
question  the  claim  made  or  if  the 
withholding  agent  has  actual  knowledge 
of  sufficient  facts  to  put  it  on  notice  that 
the  claim  is  false. 

(ii)  Umits  on  duty  to  inquire  in  certain 
cases  In  the  case  of  portfolio  interest, 
interest  on  deposits  described  in  section 
H7l(i)(2)(A).  and  dividends  described  in 
§  1  1441-6(b)(2),  a  withholding  agent's 
duty  to  inquire  with  respect  to  a 
beneficial  owner  withholding  certificate 
IS  limited  to  the  circumstances  listed  in 
this  paragraph  (b)(2)(ii).  Where  one  or 
more  of  the  circumstances  described  in 
this  paragraph  (b)(2)(ii)  exist  for  a 
withholding  certificate,  the  withholding 
a^ent  may  rely  on  the  withholding 
certificate  only  after  documentation  is 
provided  in  support  of  the  claim  of 
foreign  status,  or  reduced  rate  of  tax 
under  a  tax  treaty,  and  the  certificate  is 
corrected,  if  appropriate. 

(A)  The  permanent  residence  address 
on  the  witliholding  certificate  is  an 
address  in  the  United  States. 


(B)  The  payment  is  directed  to  a  P.O. 
Box,  an  in-care-of  address,  a  U.S. 
address,  or  an  account  with  a  financial 
institution  in  the  United  States. 

(C)  In  the  case  of  income  for  which 
benefits  are  claimed  under  an  income 
tax  treaty,  the  permanent  residence 
address  or  mailing  address  is  not  in  the 
corresponding  treaty  country. 

(D)  The  beneficial  owner  notifies  the 
withholding  agent  of  an  address  for 
mailing  purposes  and  that  address  is — 

(1)  Different  from  the  permanent 
residence  or  mailing  address  stated  on 
the  withholding  certificate  provided  to 
the  withholding  agent  by  or  for  the 
beneficial  owner:  and 

(2)  The  address  is  one  that  is 
described  in  paragraph  (b)(2)(ii)(A),  (B>, 
or  (C)  of  this  section. 

(E)  Such  other  circiunstances  as  the 
Internal  Revenue  Service  may  prescribe 
in  pubhshed  guidance. 

(3)  Universal  accounts.  A  withholding 
agent  that  is  a  financial  institution  dealing 
with  the  public  and  with  which  a  customer 
may  open  an  account  shall  apply  the  rules  of 
this  paragraph  (b)  on  an  account-by-account 
basis,  except  to  the  extent  it  uses  a  universal 
account  system  that  uses  a  customer 
identifier  that  can  be  used  to  retrieve 
systeraically  any  other  accounts  of  the 
customer  See  S31.3406(c)-l(c)(3)(ii)  and 
(c)(3)(iii)(C)  of  this  chapter. 

(c)  Authorized  agent — (1)  In  general. 
The  acts  of  an  agent  of  a  withholding 
agent  (including  the  receipt  of 
withholding  certificates,  the  payment  of 
amounts  of  income  subject  to 
withholding,  and  the  deposit  of  tax 
withheld)  shall  be  imputed  to  the 
withholding  agent  on  whose  behalf  it  is 
acting.  However,  if  the  agent  is  a  foreign 
person,  a  withholding  agent  that  is  a 
U.S.  person  may  treat  the  acts  of  the 
foreign  agent  as  its  own  for  purposes  of 
determining  whether  it  has  complied 
with  the  provisions  of  this  section,  but 
only  if  the  agent  is  an  authorized  foreign 
agent,  as  defined  in  paragraph  (c)(2)  of 
this  section. 

(2)  Authorized  foreign  agent.  An  agent 
is  an  authorized  foreign  agent  only  if — 

(i)  There  is  a  written  agreement 
between  the  withholding  agent  and  the 
foreign  person  acting  as  agent, 

(ii)  The  notification  procedures 
described  in  paragraph  (c)(3)  of  this 
section  have  been  complied  with: 

(iii)  Books  and  records  and  relevant 
personnel  of  the  foreign  agent  are 
available  for  examination  by  the  Internal 
Revenue  Service  in  order  to  evaluate  the 
withholding  agent's  compliance  with 
the  provisions  of  chapter  3.  section 
3406,  and  chapter  61  of  the  Internal 
Revenue  Code,  and  the  regulations 
under  those  provisions:  for  this  purpose, 
the  foreign  agent's  actual  knowledge  or 


reason  to  know  shall  be  imputed  to  the 
U.S.  withholding  agent;  and 

(iv)  The  U.S.  withholding  agent 
remains  fully  liable  for  the  acts  of  its 
agent  and  does  not  assert  any  of  the 
defenses  that  may  otherwise  be 
available  under  common  law  principles 
of  agency  in  order  to  avoid  tax  liability 
under  the  Internal  Revenue  Code. 

(3)  Notification.  A  withholding  agent 
that  appoints  an  authorized  agent  to  act 
on  its  tehalf  for  purposes  of  §  1.871- 
14(c)(2).  for  the  withholding  provisions 
of  chapter  3  of  the  Internal  Revenue 
Code,  or  for  the  reporting  provisions  of 
chapter  61  of  the  Internal  Revenue 
Code,  is  required  to  file  notice  of  such 
appointment  with  the  Office  of  the 
Assistant  Commissioner  (International). 
Such  notice  shall  be  filed  before  the  first 
payment  for  which  the  authorized  agent 
acts  as  such. 

(4)  Liability  of  U.S.  withholding  agent. 
A  withholding  agent  acting  through  an 
authorized  foreign  agent  is  liable  for  any 
failure  of  the  agent,  such  as  failure  to 
withhold  an  amount  or  make  payment 
of  tax,  in  the  same  maimer  and  to  the 
same  extent  as  if  the  agent's  failure  had 
been  the  failure  of  the  U.S.  withholding 
agent.  Such  liability  shall  exist 
irrespective  of  the  fact  that  the 
authorized  foreign  agent  is  also  a 
withholding  agent  and  is  itself 
separately  liable  for  failure  to  comply 
with  the  provisions  of  the  regulations 
under  sections  1441,  1442,  or  1443. 
However,  liability  for  tax,  interest,  and 
penalties  shall  not  be  collected  more 
than  once. 

(5)  F/7'ng  of  returns.  See  §  1.1461- 
l(b)(2)(iii)  and  (c)(4)(iii)  regarding 
returns  required  to  be  made  where  a 
U.S.  withholding  agent  acts  through  an 
authorized  foreign  agent. 

(d)  United  States  obligations.  If  the 
United  States  is  a  withholding  agent  for 
an  item  of  interest,  including  original 
issue  discount,  on  obligations  of  the 
United  States  or  of  any  agency  or 
instrumentality  thereof,  the  withholding 
obligation  of  the  United  States  is 
assumed  and  discharged  by — 

(1)  The  Commissioner  of  the  Public 
Debt,  for  interest  paid  by  checks  issued 
through  the  Bureau  of  the  Fhiblic  Debt; 

(2)  The  Treasurer  of  the  United  States, 
for  interest  paid  by  him  or  her,  vhether 
by  check  or  otherwise; 

(3)  Each  Federal  Reserve  Bank,  for 
interest  paid  by  it,  whether  by  check  or 
otherwise;  or 

(4)  Such  other  person  as  may  be 
designated  by  the  Internal  Revenue 
Service. 

(e)  Assumed  obligations.  If,  in 
connection  with  the  sale  of  a 
corporation's  property,  payment  of  the 
bonds  or  other  obligations  of  the 


corporation  is  assumed  by  the  assignee, 
the  assignee,  whether  an  individual, 
partnership,  or  corporation,  shall  be  a 
withholding  agent  to  the  extent  amounts 
subject  to  withholding  tax  are  paid  to  a 
foreign  person.  Thus,  the  assignee  shall 
deduct  and  withhold  such  taxes  under 
§  1.1441-1  as  would  be  required  to  be 
withheld  by  the  assignor  had  no  such 
sale  or  transfer  been  made. 

(f)  Conduit  financing  arrangements. 
[Reserved) 

(g)  Effective  date.  This  section  applies 
to  payments  of  income  made  after 
December  31, 1997. 

Far.  14.  Section  1.1441-8T  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraph  (b)  is  revised. 

3.  Paragraph  (c)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§1.1441-8T    Foreign  govemment  and 
International  organization  exemption  from 
withholding  (temporary). 

*        •        *        •        * 

(b)  Statement  claiming  exemption. 
Absent  actual  knowledge  or  reason  to 
know  otherwise,  the  withholding  agent 
may  rely  upon  a  claim  of  exemption 
made  by  the  foreign  govemment  or 
international  organization,  if,  prior  to 
making  the  payment,  the  withholding 
agent  satisfies  the  requirements  of 

§  1.1441-l(e)(l).  For  purposes  of  this 
paragraph  (b),  a  beneficial  owner 
withholding  certificate  means  a 
certificate  described  in  §  1.1441-l(e)(2). 
A  statement  on  the  withholding 
certificate  that  the  income  is,  or  will  be, 
exempt  from  taxation  under  section  892 
and  the  regulations  under  that  section 
will  satisfy  the  requirement  in  §  1.1441- 
l(e)(2)(ii)  that  the  beneficial  owner  state 
on  the  certificate  the  basis  for  the  claim 
of  reduced  rate. 

(c)  Effective  date — (1)  In  general.  This 
section  applies  to  payments  of  income 
made  after  December  31,  1997. 

(2)  Transition  rules.  For  purposes  of 
this  section,  a  withholding  agent  that 
holds  a  valid  Form  8709  on  the  date  that 
is  60  days  after  these  regulations  are 
pubhshed  as  final  regulations  in  the 
Federal  Register  may  treat  it  as  a  valid 
withholding  certificate  until  its  validity 
expires  under  applicable  provisions  as 
in  effect  on  April  22, 1996. 

Par.  15.  Section  1.1441-9  is  added  to 
read  as  follows: 

§1.1441-0    Exemption  from  withholding  on 
exempt  income  of  a  foreign  tax-exempt 
organization  and  foreign  private 
foundations. 

(a)  Income  not  subject  to  tax  under 
section  51 1 .  No  withholding  of  tax  is 
required  under  §  1.1441-1  on  income  of 
a  foreign  organization  described  in 


section  501(c)  of  the  IntemAjlevenue 
Code  that  is  not  subject  to  the>«x 
imposed  by  section  511  of  the  Internal 
Revenue  Code  and  is  exempt  from  tax 
under  section  501(a).  See  §  1.1443-1  for 
withholding  rules  applicable  to  foreign 
private  foundations. 

(b)  Statement  claiming  exemption. 
Absent  actual  knowledge  or  reason  to 
know  otherwise,  a  withholding  agent 
may  rely  upon  a  claim  of  exemption  by 
the  foreign  tax-exempt  organization  if, 
prior  to  making  the  pajrment,  the      ^      ^ 
withholding  agent  meets  the  "^"^ 
requirements  of  §  1.1441-l(e)(l)  (except 
that  the  certificate  must  contain  a 
taxpayer  identifying  number).  The 
requirement  in  §  1.1441-l(e)(2)(ii)  that 
the  beneficial  owner  state  on  the 
certificate  the  basis  for  the  claim  of 
reduced  rate  shall  be  satisfied  by  the 
beneficial  owner  certifying  that  the 
income  is  not,  or  will  not  be,  subject  to 
tax  under  section  511  and  that  the 
Internal  Revenue  Service  has  issued  a 
determination  letter  (and  the  date 
thereof).  If  the  organization  cannot 
certify  that  it  has  been  issued  such  a 
letter,  it  must  provide  an  opinion  of 
counsel  that  it  is  tax  exempt  under 
section  501(c). 

(c)  Effective  date — (1)  In  general.  This 
section  applies  to  payments  of  income 
made  after  Decemtier  31, 1997. 

(2)  Transition  rules.  For  purposes  of 
this  section,  a  withholding  agent  that 
holds  a  valid  Form  W-8, 1001  or  4224 
on  the  date  that  is  60  days  after  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register  may 
treat  it  as  a  valid  wathholding  certificate 
until  its  validity  expires  under 
applicable  provisions  as  in  effect  on 
April  22,  1996. 

Par.  16.  Sections  1,1442-1  and 
1.1442-2  are  revised  to  read  as  follows^ 

§1.1442-1    Withholding  Of  tax  on  foreign 
corporations. 

For  regulations  concerning  the 
withholding  of  tax  at  source  under 
section  1442  in  the  case  of  foreign 
corporations,  see  §§  1.1441-1  through 
1.1441-7  and  1.1441-5. 

§1.1442-2    Exemption  under  a  tax  treaty. 

Fopregulations  providing  for  a  claim 
of  reduced  withholding  tax  under 
section  1442  by  certain  foreign 
corporations  pursuant  to  the  provisions 
of  an  income  tax  treaty,  see  §  1.1441-6. 

Par.  17.  Section  1.1442-3  is  added  to 
read  as  follows: 

§1.1442-3    Tax  exempt  Income  of  a  foreign 
tax-exempt  corporation. 

For  regulations  providing  for  a  claim 
of  exemption  for  income  exempt  from 
tax  under  section  501(a)  of  a  foreign  tax- 
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Bxempt  corporation.  se«  S  1.1441-9.  Se« 
*»  1.144.1-1  for  withholding  rules 
applii:ahle  to  foreign  foundations. 

§1.144^1    [AnMfwted] 

Par.  18.  Se<:tion  1  1443-1  is  amended 

hv 

1   Amondinn  the  se<:ond  sentence  of 
paragraph  (b)(4)(i)  by  removing  the 
words  "an  affidavit  of  the  foreign 
organization  or" 

I.  Amending  the  third  sentence  in 
paragraph  (b)(4)(i)  bv  removing  the 
words  "an  affidavit  or  ' 

Par.  19.  S««:tu)n  1  14H1-1  is  revised  to 
read  as  follows: 

91.1441-1     Paymant  wtd  ratums  of  tax 
wrtthliakl 

(a)  Payment  of  withheld  tax—{\) 
L)fp<isits  of  tax   Every  withholding  agent 
who  withholds  tax  pursuant  to  (iiapter 

.)  of  the  Internal  Revenue  (lode  shall 
deposit  su<:h  amount  of  tax  with  a 
Ketleral  reserve  hiink  or  authorized 
finamjal  institution  as  providetl  in 
tj  l.B302-2(a)  If  for  any  reason  the  total 
amount  of  tax  re<juire<l  to  be  r»?tnrne<l 
for  any  c:alendar  year  pursuant  to 
paragraph  (b)  of  this  se«:tion  has  not 
been  deposited  pursuant  to  •»  1.6302-2, 
the  withholding  agent  shall  pay  the 
balan«:e  of  lax  due  for  such  year  at  such 
place  as  the  Internal  Revenue  Stfrvi«:e 
shall  specify.  The  tax  .shall  be  paid 
when  filing  the  return  reijuirtHl  under 
paragraph  (b)(2)  of  this  se<;tion  for  such 
year,  unless  the  Internal  Revenue 
.StirvK.e  spe«;ifies  otherwise.  St!«! 
p.iragraph  (b)(2)  of  this  section  when 
there  are  multiple  withholding  agents. 

(2)  Prnnlties  for  foiliirt'  to  pay  tax.  For 
penultu!S  and  additions  to  th*!  (ax  for 
failure  to  timely  p.iy  the  tax  rmjiiired  to 
be  withheld  under  chapter  3  of  the 
Internal  Revenue  C;ode,  see  set  lions 
fiRSfi. HH72. and  7202  and  the 
regulations  under  those  sw:tions 

(b)  IncoiDf  tax  rvtorn — ( 1 )  Cencrnl 
nilf  A  withholding  agent  shall  make  an 
income  tax  return  on  Korin  1042  (or 
such  other  form  as  the  Internal  Revenue 
Service  may  pr«!S<:ril«')  for  income  paid 
during  the  pre<  eding  i  aioiular  year  that 
the  withholding  agent  i.s  nMiuirtul  to 
report  on  an  inform. ition  return  on  Form 
1()42-S  (or  such  other  form  as  the 
Internal  Revenue  .S«!rvice  may  prescribe) 
under  paragraph  (c)(  1 )  of  this  sw.tion 
Seti  sfK;tion  6011  and  »?  1  f>()ll-l(c)    Fhe 
withholding  agent  must  tile  the  nftiini 
on  or  befortf  February  28  of  the  calendar 
year  following  the  year  in  which  the 
income  was  paid  The  rijturn  must  show 
th«>  aggregate  amount  of  income  paid 
and  tax  withheld  requinui  to  be  reported 
on  all  the  Forms  1042-S  for  the 
pre<:e<Iing  calendar  year  by  the 
withholding  agent,  in  addition  to  such 


information  as  is  required  by  the  form 
and  accompanying  instructions. 
Withholding  certificates  or  other 
statements  or  infonnation  provided  to  a 
withholding  agent  are  not  required  to  be 
attached  to  the  return.  A  return  must  be 
filml  under  this  paragraph  (b)(1)  even 
though  no  tax  was  required  to  be 
withheld  during  the  pre<;eding  calendar 
year  The  withholding  agent  must  retain 
a  copy  of  Form  1042  for  the  applicable 
statute  of  limitations  on  assessments 
and  collection  with  respect  to  the  items 
of  income  required  to  be  reported  on  the 
Form  1042.  See  section  6501  and  the 
regulations  thereunder  for  the 
applicable  statute  of  limitations. 
Adjustments  to  the  total  amount  of  tax 
withheld,  as  described  in  §  1.1461-2, 
shall  be  stated  on  the  return  as 
prescribed  by  the  form  and 
accompanying  instructions. 

(2)  Multiple  withholding  agents — (i) 
(^neml  rule  Except  as  otherwise 
provided  in  paragraphs  (b)(2)  (ii)  and 
(iii)  of  this  section,  no  Form  1042  is 
required  to  be  filed  under  paragraph 
(h)(1)  of  this  section  if  a  return  is  filed 
by  another  withholding  agent  reporting 
the  same  income  in  compliance  with  the 
provisions  of  this  paragraph  (b)  and  any 
remaining  tax  due  is  paid  with  the 
return  as  required  under  paragraph  (a) 
of  this  section. 

(ii)  Payment  to  a  qualified 
intermediary  A  U.S.  withholding  agent 
making  a  payment  to  a  qualified 
intermediary  (as  defined  in  §  1.1441- 
l(e){5)(ii))  must  file  a  return  under 
paragraph  (b)(1)  of  this  section, 
regardless  of  whether  the  qualified 
intermediary  assumes  primary 
withholding  responsibility  for  the 
payment,  as  described  in  §  1.1441- 
l(e)(.S)(iv)  and  regardless  of  whether  the 
(]ualified  intermediary  is  also  required 
to  file  a  return  under  the  terms  of  its 
agreement  with  the  Internal  Revenue 
.Service.  A  qualified  intermediary's 
agreement  with  the  Internal  Revenue 
Service  shall  specify  the  extent,  if  any, 
to  whi<:h  the  intermediary  is  subject  to 
filing  requirements  under  this  section. 

(iii)  Payment  to  or  through  an 
authorized  foreign  agent.  Both  the  U.S. 
withholding  agent  making  a  payment  to 
or  through  an  authorized  foreign  agent 
(defined  in  tj  1.1441-7(c))  and  the 
authorized  foreign  agent  are  required  to 
file  a  return  under  paragraph  (b)(1)  of 
this  se<;tion. 

(3)  Amended  returns.  An  amended 
return  may  be  filed  on  a  Form  1042X  or 
such  other  form  as  the  Internal  Revenue 
.Service  may  prescribe.  An  amended 
r«!turn  must  include  such  information  as 
the  form  and  acxompanying  instructions 
shall  require,  including,  with  respect  to 
any  information  that  has  changed  from 


the  time  of  the  filing  of  the  return,  the 
information  that  was  shown  on  the 
original  return  and  the  corrected 
information. 

(c)  Information  returns — (1)  Filing 
requirement — (i)  In  general.  A 
withholding  agent  must  make  an 
information  return  on  Form  1042-S  (or 
such  other  form  as  the  Internal  Revenue 
Service  may  prescribe)  to  report  the 
items  of  income  sp)ecified  in  paragraph 
(c)(2)  of  this  section  that  were  paid 
during  the  preceding  calendar  year.  One 
Form  1042-S  shall  be  prepared  for  each 
beneficial  owner  (except  as  otherwise 
provided  in  paragraph  (c)(4)  of  this 
section  regarding  multiple  withholding 
agents).  The  Form  1042-S  shall  be 
prepared  in  such  manner  as  the  form 
and  accompanying  instructions 
prescribe.  One  copy  of  the  Form  1042- 
S  shall  be  filed  with  the  Internal 
Revenue  Service  on  or  before  February 
28  of  the  calendar  year  following  the 
year  in  which  the  item  of  income  was 
paid.  It  shall  be  filed  with  a  transmittal 
form  as  provided  in  the  instructions  to 
the  Form  1042-S  and  the  transmittal 
form.  Withholding  certificates  or  other 
statements  or  documentation  provided 
to  a  withholding  agent  are  not  required 
to  be  attached  to  the  information  return. 
Another  copy  of  the  Form  1042-S  shall 
be  furnished  to  the  payee  on  or  before 
February  28  of  the  calendar  year 
following  the  year  in  which  the  item  of 
income  was  paid  after  the  calendar  year 
of  payment.  The  withholding  agent  shall 
retain  a  copy  of  each  Form  1042-S  for 
the  statute  of  limitations  on  assessment 
and  collection  applicable  to  the  Form 
1042  to  which  the  Form  1042-S  relates. 

(ii)  Joint  owners.  In  the  case  of  joint 
ovyners,  a  single  Form  1042-S  may  be 
prepared.  However,  any  one  of  the 
owners  may  request  that  it  be  furnished 
its  own  Form  1042-S.  Where  more  than 
one  Form  1042-S  is  issued  with  respect 
to  a  single  payment  to  joint  owners,  the 
aggregate  amount  of  income  and  tax 
withheld  reported  on  the  Forms  1042- 
S  cannot  exceed  the  amount  of  income 
to  the  joint  owners  and  tax  withheld 
thereon.  If  a  single  Form  1042-S  is 
prepared,  the  form  shall  state  the  name 
of  only  one  owner  and  that  name  shall 
be  that  of  the  person  whose  status  the 
withholding  agent  relied  upon  to 
determine  the  applicable  rate  of 
withholding  tax. 

(2)  Income  subject  to  reporting — (i)  In 
general.  Subject  to  the  exceptions  in 
paragraph  (c}(2)(ii)  of  this  section,  the 
items  of  income  required  to  be  reported 
on  a  Form  1042-S  are  income  subject  to 
withholding  (as  defined  in  §  1.1441- 
2(a)),  income  on  a  notional  principal 
contract  described  in  §  1.1441— 4(a)(3), 
and  amounts  described  in  sections  6041 
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through  6050?  that  are  paid  to  a  foreign 
person  and  are  not  exempt  from 
reporting  under  sections  6041  through 
6050?  or  ihe  regulations  under  those 
sections. 

(ii)  Exceptions  to  reporting.  The  items 
of  income  listed  in  this  paragraph 
(c)(2)(ii)  are  not  required  to  be  reported 
on  a  Form  1042-S. 

(A)  Any  item  of  income  paid  by  a 
partnership,  trust  or  estate  to  the  extent 
the  item  of  income  is  required  to  be 
reported  by  the  partnership,  trust  or 
estate  imder  section  6031  or  6034. 

(B)  Any  item  required  to  be  reported 
on  a  Form  W-2,  including  an  Mm 
required  to  be  shown  on  Form  W-2 
solely  by  reason  of  §  1.6041-2  (relating 
to  return  of  information  as  to  payments 
to  employees)  or  §  1.6052-1  (relating  to 
information  regarding  payment  of  wages 
in  the  form  of  group-term  life 
insurance). 

(C)  Any  item  of  income  required  to  be 
reported  on  Form  1099,  and  such  other 
forms  prescribed  under  sections  6041 
through  6050?  and  the  regulations 
under  these  sections. 

(D)  Any  item  of  income  paid  to 
foreign  governments,  international 
organizations,  and  foreign  central  banks 
of  issue  that  are  exempt  from  tax  imder 
section  892  or  section  895. 

(E)  Income  required  to  be  reported  on 
Form  8288  (U.S.  Withholding  Tax 
Return  for  Dispositions  by  Foreign 
Persons  of  U.S.  Real  Property  Interests) 
or  Form  8804  (Annual  Return  for 
Partnership  Withholding  Tax  (Section 
1446)). 

(F)  Income  on  deposits  described  in 
section  871(i)(2)(A),  unless  actually 
subject  to  withholding  or  specifically 
subject  to  reporting  under  section  6049 
and  the  regulations  under  that  section. 

(G)  Interest  on  a  foreign-targeted 
registered  obligation  described  in 
§  1.871-14(e),  except  as  otherwise 
provided  in  §  1.871-14(e)(4)(ii)(A). 

(3)  Required  information.  Form  1042- 
S  shall  include  such  information  as  is 
required  by  the  form  and  accoinpanying 
instructions.  The  information  shall  be 
based  upon  the  infonnation  provided  by 
or  on  behalf  of  the  beneficial  owner 
(e.g.,  a  beneflcial  owner  withholding 
certificate  or  documentary  evidence),  as 
corrected  and  supplemented  based  on 
the  agent's  actual  knowledge  or  reason 
to  know.  In  particular,  the  Form  1042- 
S  must  include  the  infonnation 
described  in  this  paragraph  (c)(3),  if 
applicable. 

(i)  The  name,  address,  and  taxpayer 
identifying  number  of  the  withholding 
agent. 

(ii)  A  description  of  each  category  of 
income  paid  (e.g.,  interest,  dividends, 
royalties,  etc.)  and  the  aggregate  amoimt 


in  each  category  expressed  in  U.S. 
dollars. 

(iii)  The  rate  of  withholding  applied 
and,  if  applicable,  the  basis  for 
withholding  at  a  reduced  rate. 

(iv)  The  name,  permanent  residence 
address,  and  taxpayer  identifying 
number  (if  required  under  §  1.1441- 
l(e)(4)(viil  to  be  shown  on  a  beneficial 
owner  withholding  certificate  or 
actually  known  to  the  withholding  agent 
making  the  return)  of  the  beneficial 
owner. 

(4)  Multiple  withholding  agents — (i)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (c)(4)  (ii),  (iii),  and  (v)  of 
this  section,  no  information  return  is 
required  to  be  filed  under  paragraph 
(c)(l)(i)  of  this  section  if  a  return  is  filed 
by  another  withholding  agent  reporting 
the  same  income  in  compliance  with  the 
provisions  of  this  paragraph  (c). 

(ii)  Payment  to  a  qualified 
intermediary.  A  withholding  agent 
making  a  payment  to  a  qualified 
intermediary  (defined  in  §  1.1441- 
l(e)(5)(ii))  must  report  the  payment  but 
may  do  so  on  a  single  Form  1042-S, 

(iii)  Payment  to  an  authorized  foreign 
agent— (A)  Filing  obligation  of  foreign 
authorized  agent.  An  authorized  foreign 
agent  (as  described  in  §  1.1441-7(c)(2)) 
is  subject  to  the  filing  requirements 
described  in  paragraph  (c)(l)(i)  of  this 
section  because  it  is  a  withholding 
agent.  Therefore,  to  the  extent  the  U.S. 
vyithholding  agent  for  which  it  is  acting 
is  not  reporting  the  information  required 
under  this  paragraph  (c),  it  must  report 
the  information  required  to  be  reported 
under  paragraph  (c)(3)  or  (c)(4)(vi)  of 
this  section. 

(B)  Filing  obligations  of  the  U.S. 
withholding  agent.  A  U.S.  withholding 
agent  making  a  payment  to  an 
authorized  foreign  agent  is  exempted 
from  the  requirement  under  paragraph 
(c)(4)(iv)  of  this  section  to  make  a  return 
on  Form  1042-S"for  each  beneficial 
owner  and  may,  instead,  make  a  single 
Form  1042-S  to  report  the  payment 
made  to  the  authorized  foreign  agent. 
The  exemption  in  this  paragraph 
(c)(4)(iii)(B)  shall  apply  only  to  the 
extent  the  authorized  foreign  agent 
complies  with  the  filing  requirements 
under  paragraph  (c)(4)(iii)(A)  of  this 
section. 

(iv)  Payment  to  other  foreign  person 
not  acting  for  its  own  account.  Payment 
of  an  item  of  income  to  an  agent, 
nominee  or  representative  for  the 
benefit  of  other  persons  in  respect  of 
whom  Forms  1042-S  are  required  may 
not  be  shown  on  a  single  Form  1042- 
^but  must  be  identified  on  separate 
Forms  1042-S  for  each  beneficial  owner 
if  such  agent,  nominee,  or  representative 
is  a  foreign  person  and  is  not  a  qualified 


intermediary  or  an  authorized  foreign 
agent. 

(v)  Payment  to  a  foreiffi  partnership. 
Payment  of  an  item  of  income  to  a 
foreign  partnership  that  is  not  a 
qualified  intermediary  and  acts  for  its 
own  account  may  not  be  shoMm  on  a 
single  Form  1042-S  but  must  be 
identified  on  separate  Forms  1042-S  for 
each  beneficial  owner  (or  partner  that  is 
a  qualified  intermediary  or  authorized 
foreign  agent). 

(vi)  Required  information.  An 
information  return  on  a  Form  1042-S  by 
a  withholding  agent  reporting  payments 
to  an  intermediary  or  to  a  foreign 
partnership  described  in  paragraph 
(c)(4)(v)  of  this  section  must  contain  the 
information  contained  in  this  paragraph 
(c)(4)(vi).  The  information  on  the  Form 
1042-S  must  be  based  upon  the 
withholding  certificates  furnished  by 
the  payee,  as  corrected  and 
supplemented  by  the  withholding 
agent's  actual  knowledge  or  reason  to 
know. 

(A)  The  name,  address,  and  taxpayer 
identifying  number  of  the  withholding 
agent. 

(B)  A  description  of  each  category  of 
income  paid  (e.g.,  interest,  dividends, 
royalties,  etc.)  and  the  aggregate  amount 
in  each  category  expressed  in  U.S. 
dollars. 

(C)  The  rate  of  withholding  applied. 

(D)  The  basis  for  not  withholdmg  or 
withholding  at  a  reduced  rate. 

(E)  The  name,  address,  and  taxpayer 
identifying  number  of  the  payee. 

(F)  In  the  case  of  a  payment  to  a 
partnership  acting  for  its  own  account, 
the  name,  address,  and  taxpayer 
identifying  number  (if  required  under 
§  1.1441-l(e)(4)(vii)  to  be  stated  on  the 
virithholding  certific^es  or  actually 
known  to  the  withholding  agent)  of  the 
person  for  whom  a  Form  1042-S  is 
required  to  be  prepared  pursuant  to  the 
provisions  of  paragraph  (c)(4)(v)  of  this 
section. 

(5)  Magnetic  media  reporting.  A  ' 
vnthholding  agent  that  makes  250  or 
more  Form  1042-S  infonnation  returns 
for  a  taxable  year  must  file  Form  1042- 
S  returns  on  magnetic  media.  See 
§  301.6011-2  of  this  chapter  for 
requirements  applicable  to  a 
withholding  agent  that  files  Forms 
1042-S  on  magnetic  media  and 
publications  of  the  Internal  Revenue 
Service  relating  to  magnetic  media 
filing. 

(d)  fleporf  of  taxpayer  identifying 
numbers.  When  so  required  or 
permitted  under  procedures  issued  by 
the  Internal  Revenue  Service,  a 
withholding  agerii  may  attach  to  the 
Form  1042  a  list  of  all  the  taxpayer 
identifying  numbers  that  have  been 
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furnished  to  the  withholding  agent  and 
upon  which  the  withholding  agent  has 
relied  to  grant  a  reduced  rate  of 
withholding  and  that  are  not  otherwise 
required  to  be  reported  on  a  Form  1042- 
S  under  the  provisions  of  this  section. 

(e)  Indemnification  of  withholding 
agent.  A  withholding  agent  is 
indemnified  against  the  claims  and 
demands  of  any  person  for  the  amount 
of  any  tax  it  deducts  and  withholds  in 
accordance  with  the  provisions  of 
chapter  3  of  the  Internal  Revenue  Code 
and  the  regulations  under  that  chapter. 
A  withholding  agent  that  withholds 
based  on  a  reasonable  belief  that  such 
withholding  is  required  under  chapter  3 
of  the  Internal  Revenue  Code  is  treated 
for  purposes  of  section  1461  and  this 
paragraph  (e)  as  having  withheld  tax  in 
accordance  with  the  provisions  of 
chapter  3  of  the  Internal  Revenue  Code 
and  the  regulations  under  that  chapter. 
In  addition,  a  withholding  agent  is 
indemniHed  against  the  claims  and 
demands  of  any  person  for  the  amount 
of  any  payments  made  in  accordance 
with  the  grace  period  provisions  set 
forth  in  S  1.1441-l(f)(2)(ii)(A).  This 
paragraph  (e)  does  not  apply  to  relieve 

a  withholding  agent  from  tax  liability 
under  liiapter  3  of  the  Internal  Revenue 
Code. 

(f)  Amounts  paid  not  constituting 
gross  income.  Any  amount  withheld  in 
accordance  with  §§  1.1441-3(b)(l)  and 
1.1441-3(d)  shall  be  returned  and  paid 
in  accordance  with  this  section,  even 
though  the  item  or  amount  paid  to  the 
beneHcial  owner  may  not  constitute 
gross  income  in  whole  or  in  part.  For 
this  purpose,  a  reference  in  this  section 
to  an  item  or  amount  of  income  shall, 
where  appropriate,  be  deemed  to  refer  to 
the  amount  subject  to  withholding 
under  §§  1.1441-3(b)(l)  and  1.1441- 
3(d). 

(g)  Extensions  of  time  for  requests 
made  for  calendar  year  beginning  after 
the  date  of  publication  of  these 
regulations  as  final  regulations  in  the 
Federal  Register — (1)  Extension  of  time 
to  file  Fonn  1042.  The  Internal  Revenue 
Service  may  grant  an  extension  of  time 
in  which  to  file  a  Fonn  1042.  Fonn 
2758.  Application  for  Extension  of  Time 
to  File  Certain  Excise.  Income, 
Information,  and  Other  Returns,  or  such 
other  form  as  the  Internal  Revenue 
Service  may  prescribe,  must  be  used  to 
request  an  extension  of  time.  The 
request  must  contain  u  statement  of  the 
reasons  for  requesting  the  extension. 
The  request  must  be  mailed  or  delivered 
not  later  than  February  28  of  the  year 
following  the  end  of  the  calendar  year 
for  which  the  return  will  be  filed 

(2)  Extension  of  time  to  file  Fonn 
1042-S.  The  Internal  Reveiuie  Service 


may  grant  an  extension  of  time  in  which 
to  file  Form  1042-S.  Fonn  8809, 
Request  for  Extension  of  Time  to  File 
Information  Returns,  or  such  other  form 
as  the  Internal  Revenue  Service  may 
prescribe,  must  be  used  to  request  an 
extension  of  time.  The  request  must 
contain  a  statement  of  the  reasons  for 
requesting  the  extension.  The  request 
must  be  mailed  or  delivered  not  later 
than  February  28  of  the  year  following 
the  calendar  year  for  which  the  return 
will  be  filed. 

(3)  Extension  of  time  to  furnish  Forms 
1042-S.  The  Internal  Revenue  Service 
may  grant  an  extension  of  time  in  which 
to  furnish  Forms  1042-S  to  beneficial 
owners  or  intermediaries.  Form  8809, 
request  for  Extension  of  Time  to  File 
Information  Returns,  or  such  other  form 
as  the  Internal  Revenue  Service  may 
prescribe,  must  be  used  to  request  an 
extension  of  time.  The  request  must 
contain  the  withholding  agent's  name 
and  address,  the  withholding  agent's 
taxpayer  identifying  number,  the  type  of 
statement  and  a  statement  of  the  reason^ 
for  requesting  the  extension.  The 
request  must  be  signed  by  the 
withholding  agent  or  a  person  who  is 
duly  authorized  to  sign  a  return, 
statement,  or  other  document.  The 
request  must  be  mailed  or  delivered  not 
later  than  February  28  of  the  year 
following  the  end  of  the  calendar  year 
for  which  the  statement  will  be 
furnished. 

(h)  Penalties.  For  penalties  and 
additions  to  the  tax  for  failure  to  file 
returns  in  accordance  with  this  section, 
see  sections  6651,  6662,  6663,  6721, 
6722,  6723,  6724(c),  7201.  7203,  and  the 
regulations  under  those  sections. 

(i)  Effective  date.  This  section  shall 
apply  to  returns  required  for  payments 
made  after  December  31.  1997. 

Par.  20.  Section  1.1461-2  is  revised  to 
read  as  follows: 

11.1461-2    Adluetments  for 
ovcrwIthhoMing  or  undenHthhoMIng  of  tax. 
(a)  Adjustments  of  overwithheld  tax — 
[l]  In  general.  A  withholding  agent  that 
has  overwithheld  under  chapter  3  of  the 
Internal  Revenue  Code  and  made  a 
deposit  of  that  tax  as  provided  in 
§  1.6302-2(a)  may  adjust  the 
overwithheld  amount  either  pursuant  to 
the  reimbursement  procedure  described 
in  paragraph  (a)(2)  of  this  section  or 
pursuant  to  the  set-off  procedure 
described  in  paragraph  (a)(3)  of  this 
section.  Adjustments  under  this 
paragraph  (a)  may  only  be  made  within 
the  lime  prescribed  under  paragraph  (a) 
(2)  or  (3)  of  this  section.  After  such  time, 
an  adjustment  to  the  amount 
overwithheld  can  only  be  claimed  by 
the  beneficial  owner  with  the  Internal 


Revenue  Service  pursuant  to  the 
procedures  described  in  chapter  65  of 
the  Internal  Revenue  Code.  For 
purposes  of  this  section,  the  term 
overwithholding  means  any  amount 
actually  withheld  (determined  before 
application  of  the  adjustment 
procedures  under  this  section)  from  an 
item  of  income  pursuant  to  chapter  3  of 
the  Internal  Revenue  Code  in  excess  of 
the  actual  tax  liability  due,  regardless  of 
whether  such  overwithholding  was  in 
error  or  appeared  correct  at  the  time  it 
occurred. 

(2)  Reimbursement  of  tax — (i)  General 
rule.  Under  the  reimbursement 
procedure,  the  withholding  agent  may 
repay  the  beneficial  owner  for  the 
amount  overwithheld  by  reducing,  by 
the  amount  of  tax  actually  repaid,  the 
amount  of  any  deposit  of  tax  made  by 
the  withholding  agent  under  §  1.6302- 
2(a)(l)(iii)  for  any  subsequent  payment 
period  occiuTing  before  the  end  of  the 
calendar  year  following  the'calehdar 
year  of  overwithholding.  Any  such 
reduction  that  occurs  for  a  payment 
period  in  the  calendar  yea*"  following 
the  calendar  year  of  overwithholding 
shall  be  allowed  only  if — 

(A)  The  withholding  agent  states,  on 
'  (not  including  extensions) 

Form  1042-S  for  the  calendar  year  of 
overwithholding,  the  amount  of  tax 
withheld  and  the  amount  of  any  actual 
repayment:  and 

(B)  The  withholding  agent  states  on  a 
timely  filed  (not  including  extensions) 
Form  1042  for  the  calendar  year  of 
overwithholding,  that  the  filing  of  the 
Form  1042  constitutes  a  claim  for  credit 
in  accordance  with  §  1.6414-1. 

(ii)  Record  maintenance.  If  the 
beneficial  owner  is  repaid  an  amount  of 
withholding  tax  under  the  provisions  of 
this  paragraph  (a)(2),  the  withholding 
agent  shall  keep  as  part  of  its  records  a 
receipt  showing  the  date  and  amount  of 
repayment  and  the  withholding  agent 
must 'provide  a  copy  or  such  receipt  to 
the  beneficial  ovyner.  For  this  purpose, 
a  canceled  check  or  an  entry  in  a 
statement  is  sufficient  provided  that  the 
check  or  statement  contains  a  specific 
notation  that  it  is  a  refund  of  tax 
overwithheld. 

(3)  Set-offs.  Under  the  set-off 
procedure,  the  withholding  agent  may 
repay  the  beneficial  owner  by  applying 
the  amount  overwithheld  against  any 
amount  which  otherwise  would  be 
required  under  chapter  3  of  the  Internal 
Revenue  Code  to  be  v^thheld  from 
income  paid  by  the  withholding  agent  to 
such  person  before  the  earlier  of  the  due 
date  for  filing  the  Form  1042-S  for  the 
calendar  year  of  overwithholding  or  the 
date  that  the  Form  1042-S  is  actually 
filed  with  the  Internal  Revenue  Service. 


Federal  Register  /  Vol.  61.  No.  78  /  Monday,  April  22,  1996  /  Proposed  Rules 


17657 


For  purposes  of  making  a  return  on 
Form  1042  or  1042-S  (or  an  amended 
form)  for  the  calendar  year  of 
overwithholding  and  for  purposes  of 
making  a  deposit  of  the  amount 
withheld,  the  reduced  amount  shall  be 
considered  the  amount  required  to  be 
withheld  from  such  income  under 
chapter  3  of  the  Internal  Revenue  Code. 

(4)  Examples.  The  principles  of  this 
paragraph  (a)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  N  is  a  nonresident  alien 
individual  who  is  a  resident  of  the  United 
Kingdom.  In  December  1997.  a  domestic 
corporation  C  pays  a  dividend  of  SlOO  to  N, 
at  which  time  C  Corp(Kation  withholds  S30 
and  remits  the  balance  of  $70  to  N.  On 
February  10, 1998,  {mor  to  the  time  that  C 
files  its  Form  1042,  N  advises  C  Corporation 
that,  pursuant  to  the  income  tax  convention 
with  the  United  Kingdom,  only  SI  5  tax 
should  have  been  withheld  firom  the  $100 
dividend  and  requests  reimbursement  of  the 
$15  that  was  erroneously  withheld.  Although 
C  Ckvporation  has  already  deposited  the  S30 
that  was  withheld,  as  required  by  §  1.6302- 
2(a)(l)(iv),  such  corporation  repays  N  in  the 
amount  of  $15. 

(ii)  During  1997,  C  Corporation  makes  no 
other  payments  upon  which  tax  is  required 
to  be  withheld  under  chapter  3  of  the  Internal 
Revenue  Code;  accordingly,  its  return  on 
Form  1042  far  such  year,  which  is  filed  on 
February  28, 1998,  shows  total  tax  withheld 
of  $30,  an  adjusted  total  tax  withheld  of  $15, 
and  $30  previously  paid  for  such  year. 
Pursuant  to  5 1.6414-l(b),  C  Corporation 
claims  credit  for  the  overpayment  of  $15 
shown  on  the  Form  1042  for  1997. 
Accordingly,  it  is  jwrmitted  to  reduce  by  $15 
any  deposit  required  by  §  1.6302-2  to  be 
made  of  tax  withheld  during  the  calecdar 
year  1998.  The  Form  1042-S  required  to  be 
filed  by  C  Corpwation  with  respect  to  the 
dividend  of  $100  paid  to  N  in  1997  is 
required  to  show  tax  withheld  of  $30  and  tax 
released  of  $15. 

(iii)  During  1998,  C  Corporation  is  required 
to  withhold  $200  under  chapter  3  of  the 
Internal  Revenue  Code,  all  of  which  is 
withheld  in  June  of  that  year.  Pursuant  to 
S  1.6302-2(a)(lXiii).  C  CorporaHon  deposits 
the  amount  of  $185  on  July  15, 1998,  that  is, 
$200  less  the  $15  for  whidi  credit  is  claimed 
on  the  Form  1042  for  1997.  On  February  28, 
1999,  C  Corporation  files  its  return  on  Form 
1042  for  calendar  year  1998.  which  shows 
toUl  tax  withheld  of  $200.  $185  previously 
deposited  by  C  Corporation,  and  $15 
allowable  credit 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  paragraph  (iii)  of 
Example  1  does  not  apply  and  C  Corporation 
is  required  to  deposit  on  a  quarter-monthly 
basis  the  tax  withheld  under  chapter  3  of  the 
Internal  Revenue  Code.  C  Corporation 
withholds  tax  of  $100  between  February  8 
and  February  15, 1998,  and  complies  with 
the  quarter-monthly  deposit  requirement  of 
S  1.6302-2(a)(lKii)  by  depositing  $75 
(($100><90  percent)  less  $15)  of  the  withheld 
tax  Mrithin  3  banking  days  after  February  15, 
1998,  and  by  depositing  $10  |($100  -  $15) 


less  $75]  within  3  banking  days  after  March 
15,1998. 

(b)  Withholding  of  additional  tax 
when  underwithholding  occurs.  A 
withholding  agent  may  withhold  the  tax 
that  should  have  been  withheld  from 
previous  payments  from  future 
payments  made  to  a  beneficial  owner. 
Such  additional  withholding  of  tax  may 
only  be  made  frtim  payments  made 
before  the  date  that  the  Form  1042  is 
required  to  be  filed  (not  including 
extensions).  See  §  1.6302-2  for  making 
deposits  of  tax  or  §  1.1461-l(a)  for 
making  payment  of  the  balance  of  tax 
due  for  a  calendar  year. 

(c)  Definition.  For  purposes  of  this 
section,  the  term  payment  period  means 
the  period  for  which  the  withholding 
agent  is  required  by  §  1.6302-2(a)(l)  to 
make  a  deposit  of  tax  withheld  under 
chapter  3  of  the  Internal  Revenue  Code. 

(d)  Effective  date.  This  section  applies 
to  payments  of  income  made  after 
December  31, 1997. 

H1-14«1-3  and  1.1461-4   [Ramova4] 
Par.  21.  Sections  1.1461-3  and 

1.1461-4  are  removed. 
Par.  22.  Section  1.1462-1  is  amended 

by: 

1.  Revising  paragraph  (a). 

2.  Adding  paragraph  (c). 

3.  Removing  the  OMB  parenthetical 
and  the  authority  citation  at  the  end  of 
the  section. 

The  revision  and  addition  read  as 
follows: 

s 

{1.1462-1    WKhhaidtaxaseradHle 
rac^mnioi  inconie. 

(a)  Creditable  tax.  The  entire  amoimt 
of  the  income  from  which  the  tax  is 
required  to  be  withheld  (including 
amounts  calculated  under  the  gross-up 
formula  in  §  1.1441-3(e)(3))  shall  be 
included  in  gross  income  in  the  return 
required  to  be  made  by  the  beneficial 
ovmer  of  the  income,  without  deduction 
for  the  amoimt  required  to  be  withheld, 
but  the  tax  so  withheld  shall  be  allowed 
as  a  credit  against  the  total  income  tax 
computed  in  the  beneficial  owner's 
retiuTi. 
•        •        *        •        • 

(c)  Effective  date.  This  section  applies 
to  payments  of  income  made  after 
December  31, 1997. 

Par.  23.  Section  1.1463-1  is  revised  to 
read  as  follows: 

fl.l46»-l    TaxpaMbyPiciptanlof 


(a)  Tax  paid.  If  the  tax  required  to  be 
withheld  under  chapter  3  of  the  Internal 
Revenue  Code  is  paid  by  the  beneficial 
owner  of  the  income  or  by  the 
withholding  agent,  it  shall  not  be  re- 
collected &x>m  the  other,  regardless  of 


the  original  liability  therefor.  However, 
this  section  does  not  relieve  the  penan 
that  did  not  withhold  tax  bom  liabiUty 
for  interest  or  any  penalties  at  additions 
to  tax  otherurise  applicable. 

(b)  Effective  date.  This  section  applies 
to  failures  to  withhold  occurring  after 
December  31, 1989. 

Par.  24.  In  §1.6041-1,  the 
amendments  to  paragraph  (a)(1)  as 
proposed  in  project  numbw  INTL-52- 
86  published  on  Frt>ruary  29, 1988,  at 
53  FR  5993.  are  withdrawn. 

Par.  25.  Section  1.6041-1  is  amended 
by: 

1.  Removing  paragraph  (aKl)(iii)- 

2.  Redesignating  paragraphs  (a)(1) 
introductory  text  and  (a)(lMi)  as 
paragraphs  (a)(l)(i)  introductory  text 
and  (a)(l)(i)(A). 

3.  Adding  a  heading  for  paragraph 

{a)(l). 

4.  Amending  newly  designated 
paragraph  (a)(l)(i)(A)  by  adding  the 
word  "or"  at  the  end  of  the  paragraph. 

5.  Redesignating  paragraph  (a)(l)(ii)  as 
paragraph  (a)(l)(i)(B)  and  removing  the 
language  ";  or"  at  the  end  of  the 
paragraph  and  adding  a  p«iod  in  its 
place. 

6.  Designating  the  concluding  text 
immediately  following  newly 
designated  paragraph  (a)(l)(i)(B)  as 
paragraph  (a)(lKii)- 

7.  Removing  the  first  sentence  of 
newly  designated  paragraph  (a)(l)(ii) 
and  adding  two  new  sentences  in  its 
place. 

8.  Adding  paragraph  (d)(5). 

Tlie  revisions  and  additions  read  as 
follows: 

{1.6041-1    RammofMonnalkNiaato 
payimnts  o(  $600  ormora 

(a)  General  ru/e— (1)  Information 
returns  required — (i)  *  *  • 

(ii)  The  payments  described  in 
paragraphs  (a)(l)(i)(A)  and  (B)  of  this 
section  shall  not  include  any  fMynaents 
with  respect  to  which  a  statement  is 
required  by,  or  may  be  required  under 
authority  of  section  6042(a)  (relating  to 
dividends);  section  6043(a)(2)  (relating 
to  distributions  is  liquidation);  section 
6044(a)  (relating  to  patronage 
dividends);  section  6045  (relating  to 
brokers'  transactions  with  customers); 
section  6049(a)(1)  and  (a)(2)  (relating  to 
interest);  section  6050N(a)  (relating  to 
royalties);  or  section  6050P(a)  or  (b) 
(relating  to  cancellation  of 
indebtedness).  In  addition,  the 
payments  described  in  paragraphs 
(a)(l)(i)(A)  and  (B)  of  this  section  shall 
not  include  amounts  excepted  from  the 
definition  of  dividends  under  section 
6042(b)(2)  and  §  1.6042-3(b)(l), 
amounts  described  in  section  6044(b), 
amounts  excepted  from  reporting  under 
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§  1.6045-l|j<)(l).  amounts  excepted  from 
the  definition  of  interest  under  section 
6049(b)(2)(C)  or  (D),  §  l.6049--l(c)).  or 
§16049-5(b}(6)  through  (14).  •    *   ' 

*  0  •  •  * 

(d)*    •   • 

(5)  Amounts  paid  after  December  31. 
1997.  with  respetU  to  notional  principal 
contracts  referred  to  in  •»  1.1441-4(a)(3) 
that  the  payor  or  middleman  may  t."eat 
as  paid  to  a  beneficial  owner  that  is  a 
foreign  person  and  that  are  not 
described  in  §  1.6041-4(a)(2)  or  (4)  shall 
be  reported  on  a  Form  1042  and  1042- 
S  in  accordance  with  S  1.1461-1  (b)  and 
(c),  whether  or  not  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States.  Although 
reportable,  amounts  described  in  this 
paragraph  (d)(5)  are  not  subject  to 
backup  withholding  under  section  3406 
if  paid  outside  the  United  States.  See 
31.3406(g)-(  l)(e)  of  this  chapter. 
•         •         *         •         * 

Par.  28.  In  §  1.6041-3.  paragraph  (q). 
as  proposed  to  be  added  in  project 
number  LR-3-fl7  on  June  9,  1988.  at  53 
FR  21694,  is  withdrawn. 

Par.  27.  Section  1.6041-3  is  amended 
by: 

1.  Revising  the  introductory  text  of 
the  section. 

2.  Revising  paragraph  (a). 

3.  Adding  paragrapn  (q). 

The  addition  and  revisions  read  as 
follows: 

f  1.6041-3    Paynwnis  (or  wtitdi  no  ratum 
of  Information  Is  raqutrad  undar  aacBon 
6041. 

Returns  of  information  are  not 
required  under  section  6041  and 
§§  1.6041-1  and  1.6041-2  for  payments 
described  in  paragraphs  (a)  through  (q) 
of  this  section.  See  §  1.6041-4  for 
reporting  exemptions  regarding  foreign- 
related  items. 

(a)  Payments  of  income  required  to  be 
reported  on  Forms  1120-S.  941.  W-2, 
and  W-3.  (however,  see  §  1.6041-2  with 
respect  to  Forms  W-2  and  W-3); 

(q)  Payments  to  individuals  as 
scholarships  or  fellowship  grants,  as 
defined  in  §  1.117-€(c)(3).  This 
exception  does  not  apply  to  any  amount 
of  a  scholarship  or  fellowship  grant  that 
represents  payment  for  services,  as 
defined  in  §  1.117-€(d)(2).  See  §  1.1461- 
1(c)  for  applicable  reporting 
requirements  with  respect  to  amounts 
paid  to  foreign  persons. 

Par.  28.  Section  1.6041-4  is  revised  to 
read  as  follows: 

§  1.6041-4    Foratgiwalated  Itams. 

(a)  Exempted  foreign-related  itema. 
Returns  of  information  are  not  required 
under  section  6041  and  §<)  1.6041-1  and 


1.6041-2  for  payments  of  the  items 
described  in  paragraphs  (a)  (1)  through 
(4)  of  this  section. 

(1)  Returns  of  information  are  not 
required  for  payments  that  a  payor  or 
middleman,  as  defined  in  paragraph 
(b)(1)  of  this  section,  may  treat  as  made 
to  a  beneficial  owner  that  is  a  foreign 
person  pursuant  to  §  1.1441-l(e)(l)  and 
from  which  the  payor  or  middleman  is 
either  required  to  withhold  tax  under 
section  1441  or  the  regulations  under 
that  section  or  would  be  so  required  but 
for  exceptions  in  the  regulations  under 
se(.lion  1441  (such  as,  for  example, 
under  §  1.1441-4  (dealing  with 
effectively  connected  income)  or 

§  1.1441-6  (dealing  with  a  reduction  of 
rate  of  tax  under  an  income  tax  treaty)). 
See  §  1.1441-l(e)(4)(i)  in  the  case  of 
payments  to  joint  owners. 

(2)  Returns  of  information  are  not 
required  for  payments  of  amounts  from 
sources  outside  the  United  States  made 
by  a  non-U.S.  payor  or  non-U.S. 
middleman  (as  defined  in  paragraph 
(b)(2)  of  this  section)  outside  the  United 
States.  See  §  1.6049-5(e)  for 
circumstances  in  which  a  payment  is 
considered  to  be  made  outside  the 
United  States. 

(3)  Returns  of  information  are  not 
required  for  payments  of  amounts  from 
sources  outside  the  United  States  that  a 
payor  or  middleman  may  treat  as  paid 
to  a  beneficial  owner  that  is  a  foreign 
person  (because  such  person  has 
furnished  a  certificate  described  in 

S  1.6049-5(c)(l)).  For  purposes  of  this 
paragraph  (a)(3),  the  provisions  in 
§  1.6049-5  (c)(3)  through  (c)(6) 
(regarding  operating  rules  related  to  the 
certificate  of  foreign  status)  shall  apply. 

(4)  Returns  of  information  are  not 
required  for  the  period  that  the  amoimts 
paid  represent  assets  blocked  as 
described  in  §  1.1441-2(e)(3).  The 
exemption  in  this  paragraph  (a)(4)  shall 
terminate  when  payment  is  deemed  to 
occur  in  accordance  with  the  provisions 
of§1.1441-2(e)(3). 

(b)  Definitions— (\)  Payor  and 
middleman.  For  purposes  of  this 
section,  the  term  payor  means  any 
person  who  is  required  to  make  an 
information  return  with  respect  to  any 
reportable  payment,  as  described  in 
section  3406(b),  including  any 
middleman.  The  term  middleman 
means  any  person  whose  legal 
relationship  to  the  payor  or  payee 
(including  any  other  middleman)  is  of  a 
kind  described  in  §  1.6049-4(f)(4)  (as 
proposed  in  project  number  INTL-52- 
86  published  in  1988-1  CB.  892). 

(2)  Non-U.S.  payor  and  non-U.S. 
middleman.  For  purposes  of  this 
section,  the  term  non-U.S.  payor  or  non- 


U.S.  middleman  means  a  payor  or 
middleman  other  than — 

(i)  A  person  described  in  section 
770l(a}(30): 

(ii)  The  government  of  the  United 
States,  the  government  of  any  State  or 
political  subdivision  thereof  (or  any 
agency  or  instrumentality  of  any  of  the 
foregoing); 

(iii)  A  controlled  foreign  corporation 
within  the  meaning  of  section  957(a);  or 

(iv)  A  foreign  person  50  percent  or 
more  of  the  gross  income  of  which,  from 
all  sources  for  the  three-year  prariod 
ending  with  the  close  of  its  taxable  year 
preceding  the  collection  or  payment  (or 
such  part  of  such  period  as  the  person 
has  been  in  existence),  was  effiectively 
connected  with  the  conduct  of  trade  or 
business  within  the  United  States. 

(c)  Applicable  presumptions.  The 
presumptions  of  S  1.1441-l(f)  shall 
apply  for  determining  the  payee's  status 
where  the  required  documentation  is 
lacking,  incorrect,  or  unreliable. 

(d)  Joint  owners.  In  the  case  of 
amounts  paid  to  joint  owners  for  which 
a  certificate  or  documentation  is 
required  as  a  condition  for  being  exempt 
from  reporting  under  this  paragraph  (d), 
a  payor  or  middleman  must  receive 
from  each  joint  owner  the  required 
certification  or  documentation.  Where 
■any  one  of  the  joint  owners  has  not 
furnished  such  certification  or 
documentation,  the  payment  is  not 
exempt  from  reporting  under  this 
section. 

(e)  Payee.  For  determination  of  payee, 
8ee8l.l441-l(c)(3). 

(f)  Conversion  into  United  States 
dollars  of  amounts  paid  in  foreign 
currency.  For  rules  concerning  foreign 
currency  conversion,  see  §  1.6049- 
4(d)(3)(i). 

(g)  Effective  date — (1)  General  rule. 
The  provisions  of  this  section  apply  to 
payments  made  after  December  31. 
1997. 

(2)  Transition  rules.  A  payor  that 
holds  a  vahd  Form  W-8  on  the  date  that 
is  60  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  may  treat  it  as  a  valid 
certificate  until  its  validity  expires 
under  applicable  provisions  as  in  efi^ect 
on  April  22.  1996. 

Par.  29.  Section  1.6041A-1  as 
proposed  to  be  added  in  project  number 
LR-214-62,  published  on  January  7, 
1986.  at  51  FR  626,  is  amended  by 
adding  a  new  paragraph  (d)(3),  to  read 
as  follows: 


f  1.6041  A-1    Returns 
o(  remunsrsHon  for 


andosrtain 
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(d)  Exceptions  to  return  requirement. 


(3)  Foreign  transactions — (i)  In 
general.  No  return  shall  be  required 
under  paragraph  (a)  of  this  section  with 
respect  to  payments  described  in  this 
paragraph  (d)(3). 

(A)  Returns  of  information  are  not 
required  for  payments  of  remuneration 
for  services  that  a  payor  or  middleman, 
as  defined  in  paragraph  (d)(3)(ii)(A)  of 
this  section,  may  treat  as  made  to  a 
beneficial  owner  that  is  a  foreign  person 
pursuant  to  §  1.1441-l(e)(l)  and  from 
which  the  payor  or  middleman  is  either 
required  to  withhold  tax  under  section 
1441  or  the  regulations  imder  that 
section  or  would  be  so  required  but  for 
exceptions  in  the  regulations  tmder 
section  1441  (such  as.  for  example, 
under  §  1.1441-4  (dealing  with 
effectively  connected  income)  or 

§  1.1441-6  (dealing  with  a  reduction  of 
rate  of  tax  under  an  income  tax  treaty)). 
See  §  1.1441-l(e)(4)(i)  in  the  case  of 
payments  to  joint  owners. 

(B)  Rettims  of  information  are  not 
required  for  payments  of  remuneration 
for  services  and  certain  direct  sales  &t)m 
sources  outside  the  United  States  made 
outside  the  United  States  by  a  non-U.S. 
payor  or  non-U.S.  middleman  (as 
defined  in  paragraph  (d)(3)(ii)(B)  of  this 
section).  See  §  1.6049-5(e)  for 
circumstances  in  which  a  payment  is 
considered  to  be  made  outside  the 
United  States. 

(C)  Payments  of  services  and  certain 
direct  sales  from  sources  outside  the 
United  States  that  a  payor  or  middleman 
may  treat  as  paid  to  a  beneficial  owner 
that  is  a  foreign  person  (because  such 
person  has  fimiished&/»rtificate 
described  in  §  1.6049-5(c)(l)).  For 
purposes  of  this  paragraph  (d)(3)(i)(C), 
the  provisions  in  §  1.6049-5  (c)(3) 
through  (c)(6)  (regarding  operating  rules 
related  to  the  certificate  of  foreign 
status)  shall  apply.  See  §  1.6041-1  (d)(5) 
for  reportable  jwyments  made  to  foreign 
persons. 

(D)  Amounts  paid  for  services  and 
certain  direct  sales  for  the  period  that 
they  represent  assets  blocked  as 
described  in  §  1.1441-2(e)(3).  The 
exemption  in  this  paragraph  (d](3)(i)(D) 
shall  terminate  when  payment  is 
deemed  to  occvu-  in  accordance  with  the 
provisions  of  §  1.1441-2(e)(3). 

(ii)  Definitions— (A)  Payor  and 
middleman.  For  purposes  of  this 
section,  the  term  payor  means  any 
person  who  is  required  to  make  an 
information  return  with  respect  to  any 
reportable  payment,  as  described  in 
section  3406(b),  including  any 
middleman  and  the  term  middleman 


means  any  person  whose  legal 
relationship  to  the  payor  or  payee 
(including  any  other  middleman)  is  of  a 
kind  described  in  §  1.6049-4(f)(4)  (as 
proposed  in  project  number  INTL-52- 
86  published  in  1988-1  CB.  892). 

(B)  Non-U.S.  payor  and  non-U.S. 
middleman.  For  purposes  of  this 
section,  the  term  non-U.S.  payor  or  non- 
U.S.  middleman  means  a  payor  or 
middleman  other  than — 

(1)  A  person  described  in  section 
7701(a)(30); 

(2)  llie  government  of  the  United 
States,  the  government  of  any  State  or 
political  subdivision  thereof  (ot  any 
agency  or  instrumentality  of  any  of  the 
foregoing); 

(5)  A  controlled  foreign  corporation 
within  the  meaning  of  section  957(a);  or 

(4)  A  foreign  person  50  percent  or 
more  of  the  gross  income  of  which,  from 
all  sources  for  the  three-year  period 
ending  with  the  close  of  its  taxable  year 
preceding  the  collection  or  payment  (or 
such  part  of  such  period  as  the  person 
has  been  in  existence),  was  effectively 
coimected  with  the  conduct  of  trade  or 
business  within  the  United  States. 

(C)  Applicable  presumptions.  The 
presumptions  of  §  1.1441-l(f)  shall 
apply  for  determining  the  payee's  status 
where  the  required  documentation  is 
lacking,  incorrect,  or  imreliable. 

(D)  foint  owners.  In  the  case  of 
amounts  paid  to  joint  owners  for  which 
a  certificate  of  documentation  is 
required  as  a  condition  for  being  exempt 
from  reporting  under  this  paragraph 
(d)(3),  the  payor  or  middleman  must 
receive  frtjm  each  joint  owner  the 
certification  described  in  paragraph 
(d)(3)(i)  (A)  or  (C)  of  this  section.  Where 
any  one  of  the  joint  owners  has  not 
furnished  such  certification,  the 
payment  is  not  exempt  from  reporting  -'^ 
under  this  section  unless  described  in 
paragraph  (d)(3)(i)  (B)  or  (D)  of  this 
section. 

(E)  Payee.  For  determination  of  payee, 
see  §  1.1441-l(c)(3). 

(iii)  Effective  date— {A)  General  rule. 
The  provisions  of  this  paragraph  (d)(3) 
apply  to  payments  made  after  December 
31. 1997. 

(B)  Transition  rules.  A  payor  that 
holds  a  valid  Form  W-8  on  a  date  that 
is  60  days  after  these  regulations  ere 
published  as  final  regulations  in  the 
Federal  Register  may  treat  it  as  a  valid 
certificate  until  its  validity  expires 
under  applicable  provisions  as  in  effect 
on  April  22, 1996. 
«        *        •        *        • 

Par.  30.  In  §  1.6042-3,  paragraph  (b), 
as  proposed  to  be  revised  in  project 
niunber  INTL-52-86,  published  on 
February  29, 1988  (53  FR  5995)  is 
amended  by: 


1.  Removing  paragraphs  (b)(1)  and 
(b)(2). 

2.  Redesignating  paragraphs  (b)(3)  and 
(b)(4)  as  paragraphs  (bKlHvii)  and 
(bKDCviii),  reflectively. 

Par.  31.  Sectiim  1.6042-3  is  amended 
by: 

1.  Revising  paragraph  (a)  introductory 
text. 

2.  Removing  paragraph  (b) 
introductory  text. 

3.  Adding  paragraph  (b)(1)  beading. 

4.  Revising  paragraph  (bMD 
introductory  text. 

5.  Adding  paragraphs  (bHl)(i)  through 
(b)(l)(vi). 

6.  Revising  par^raphs  (bK2)  through 

(bM4). 

7.  Adding  paragraphs  (bK5)  through 

(bK7). 
The  additions  and  revisions  read  as 

follows: 

flJ042-3    DMdsndasUbiscHerspcrang. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  term 
dividend  for  purposes  of  this  section 
and  §§  1.6042-2  and  1.6042-4  means 
the  amounts  described  in  paragraphs 
(a)(1)  and  (2)  of  this  secticm. 

*        •        •        *        • 

(b)  Exceptiona—(\)  In  general. 
Returns  of  information  are  not  required 
imder  section  6042  and  §§  1.6042-2  and 
1.6042-4  for  amounts  described  in 
paragraphs  (b)(1)  (i)  through  (viii)  of  this 
section. 

(i)  Amounts  paid  by  an  insurance 
company  to  a  policyholder,  other  than 
a  dividend  upon  its  capital  stock. 

(ii)  Payments  (however  denominated) 
by  a  mutual  savings  bank,  savings  and 
loan  association,  or  similar  organization, 
in  respect  of  deposits,  investment 
certificates,  or  withdrawable  or 
repurchasable  shares.  See,  however, 
section  6049  and  the  regulations  under 
that  section  for  provisions  requiring 
reporting  of  these  pa)anents. 

(iii)  Distributions  or  payments  from 
sources  within  the  United  States  that  a 
payor  or  middleman  (as  defined  in 
paragraph  (b)(2)  of  this  section)  may 
treat  as  made  to  a  beneficial  owner  that 
is  a  foreign  person  pursuant  to  §  1.1 441 - 
1(e)(1)  or,  in  the  case  of  dividends  paid 
on  stock  traded  on  a  U.S.  established 
financial  market  (as  defined  in  §  1.1441- 
6(b)  (2)).  pursuant  to  §  1.1441-6(b)(2)  or 
(3),  or  §  1.6049-5(c). 

(iv)  Distributions  or  payments  from 
sources  outside  the  United  States  paid 
outside  the  United  States  by  a  non-U.S. 
payor  or  a  non-U.S.  middleman  (as 
defined  in  paragraph  (b)(2)(ii)  of  this 
section).  See  §  1.6049-5(e)  for 
circiunstances  in  which  a  payment  is 
considered  to  be  made  outside  the 
United  States. 


17660 


Federal  Regiater  /  Vol.  61.  No.  78  /  Monday.  April  22,  1996  /  Proposed  Rules 


Federal  Regirter  /  Vol.  61,  No.  78  /  Monday,  April  22.  1996  /  Proposed  Rules 


17M1 


(v)  Distributions  or  payments  from 
sources  outside  the  United  States  that  a 
payor  or  middleman  may  treat  as  paid 
to  a  beneHcial  owner  that  is  a  foreign 
person  (because  such  person  has 
furnished  a  certificate  or  documentary 
evidence  as  required  under  §  1.6049- 
5(c)  (1)  or  (2)).  For  purposes  of  this 
paragraph  (b)(l)(v),  the  provisions  in 
§  1.6049-5  (c)(3)  through  (c)(6) 
(regarding  operating  rules  related  to  the 
certificate  of  foreign  status)  shall  apply. 

(vi)  Distributions  or  payments  for  the 
period  that  the  amounts  represent  assets 
blocked  as  described  in  §  1.1441-2(e)(3). 
The  exemption  in  this  paragraph 
(b)(l)(vi)  shall  terminate  when  payment 
is  deemed  to  occur  in  accordance  with 
the  rules  of  §  1.1441-2(e)(3). 


(2)  Definitions — (i)  Payor  and 
middleman.  For  purposes  of  this 
section,  the  term  payor  means  any 
person  who  is  required  to  make  an 
information  return  with  respect  to  any 
reportable  payment,  as  described  in 
section  3406(b)  (including  any 
middleman),  and  the  term  middleman 
means  any  person  whose  legal 
relationship  to  the  payor  or  payee 
(including  any  other  middleman)  is  of  a 
kind  described  in  S  1.6049-4(f)(4)  (as 
proposed  in  project  number  INTL-52- 
86  published  in  1988-1  C.B.  892). 

(ii)  Non-U. S.  payor  and  non-U. S. 
middleman  For  purposes  of  this 
seciion.  the  term  non-U. S.  payor  or  non- 
U.S.  middleman  means  a  payor  or 
middleman  other  than — 

(A)  A  person  described  in  section 
7701(a)(30); 

(B)  The  government  of  the  United 
States,  the  government  of  any  State  or 
political  subdivision  thereof  (or  any 
agency  or  instrumentality  of  any  of  the 
foregoing), 

(C)  A  controlled  foreign  corporation 
within  the  meaning  of  section  957(a);  or 

(D)  A  foreign  person  50  percent  or 
more  of  the  gross  income  of  which,  from 
all  sources  for  the  three-year  period 
ending  with  the  close  of  its  taxable  year 
preceding  the  collection  or  payment  (or 
such  part  of  such  period  as  the  person 
has  been  in  existence),  was  effectively 
connected  with  the  conduct  of  trade  or 
business  within  the  United  States. 

(3)  Applicable  presumptions.  The 
presumptions  of  §  1.1441-l(f)  shall 
apply  for  determining  the  payee's  status 
under  §  1.6042-3  where  the  required 
do<:umentation  is  lacking,  incomplete, 
incorre<:t,  or  unreliable. 

(4)  loint  owners.  In  the  case  of 
amounts  paid  to  joint  owners  for  which 
a  certificate  or  documentation  is 
required  as  a  condition  for  being  exempt 
from  reporting  under  this  paragraph  (b). 


the  payor  or  middleman  must  receive 
ht)m  each  joint  owner  the  required 
certification  or  documentation.  Where 
any  one  of  the  joint  owners  has  not 
furnished  the  required  certification  or 
documentation,  the  payment  is  not 
exempt  from  reporting  under  this 
section. 

(5)  Payee.  For  determination  of  payee, 
see§1.1441-l(c)(3). 

(6)  Conversion  into  United  States 
dollars  of  amounts  paid  in  foreign 
currency.  For  rules  concerning  foreign 
currency  conversion,  see  §  1.6049- 
4(d)(3)(i). 

(7)  Effective  date — (i)  General  rule. 
The  provisions  of  this  paragraph  (b) 
apply  to  payments  made  after  December 
31. 1997. 

(ii)  Transition  rules.  A  payor  that 
holds  a  valid  Form  W-8  on  the  date  that 
is  60  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Regist«-  may  treat  it  as  a  valid 
certificate  until  its  validity  expires 
under  applicable  provisions  as  in  effect 
on  April  22.  1996. 

Par.  32.  Section  1.6045-1  as  proposed 
to  be  amended  in  project  number  INTL- 
52-86.  published  on  February  29,  1988. 
at  53  FR  5996,  is  amended  by: 

1.  Removing  paragraph  (a)(1). 

2.  Removing  paragraphs  (g)(l)(i). 
(g)(l)(ii).  (g)(l)(iii)  heading,  (g)(l)(iii)(A). 
(g)(2).  (g)(3),  and  (g)(4). 

3.  Redesignating  paragraph 
(g)(l)(iii)(B)  as  follows: 


Paragraph 

Redesignated  as 
paragraph 

(g)(1)(iH)(B)  

(g)<1)(i<) 

(g)(1)<i")<B)(r)»ntro- 

(g)(1)(ii)(A)  introduc- 

ductory  text. 

tory  text 

(g)(l)(»i)(B)(r)(/)  

(g)(l)(H)(A)(f) 

ignmmBnmii) 

(g)(1)(K)(A)(2) 

(g)(1)(i«i)(B)(2)  intro- 

(g)(1)(H)(B) introduc- 

ductory text. 

tory  text 

(g)(1)(Mi)(B){2)(l)   

(g)(i)(«)(B)(r) 

(g)(1)(Hi)(B)(2)(/^  

(g)(1)(H)(B)(2) 

(g)(1)(«)(B)(2)(/rf)  

(g)(1)<iO(B)(3) 

(g)(1)(iii)(B)(2)(rv) 

(g)(1)(ii)(B)(4) 

(g)(1)(Mi)(B)(2)(v)  

(g)(1)(ii)(B)(5) 

4.  Removing  in  newly  designated 
paragraph  (g)(l)(ii)(A)  introductory  text 
the  language  "subdivision  2  of  this 
paragraph  (g)(l)(iii)(B]"  and  adding 
"parag^ph  (g)(l)(ii)(B)  introductory  text 
of  this  section"  in  its  place. 

5.  Removing  in  newly  designated 
paragraph  (g)(l)(ii)(B)  introductory  text 
the  language  "subdivision  (1)  of  this 
paragraph  (g)(l)(iii)(B)"  and  adding 
"paragraph  (g)(l)(ii)(A)"  in  its  place. 

6.  Removing  in  newly  designated 
paragraph  (g)(l)(ii)(B)(J)  the  language 
"§  1.6049-5(j)(4)"  and  adding 

"§  1.6049-5(e)"  in  its  place. 

Far.  33.  Section  1. 6045-1  (d)(6)(iii)  as 
proposed  to  be  added  in  project  number 


INTL-0015-91.  published  on  March  17. 
1992.  at  57  FR  9224,  is  withdrawn. 

Par.  34.  Section  1.6045-1  is  amended 
by: 

1.  Revising  the  heading  of  paragraph 
(a)  and  republishing  paragraph  (a) 
introductory  text. 

2.  Revising  paragraph  (a)(1). 

3.  Revising  paragraph  (d)(6). 

4.  Revising  paragraph  (g)(1)  heading; 
removing  paragraph  (g)(i)  introductory 
text;  and  revising  {>aragraphs  (g)(l)(i) 
and  (g)(2)  through  (h)(4). 

The  revisions  read  as  follows: 

fl.6046-1    Retunwofintannatlonof 
brokera  and  baitar  exchanoea. 

(a)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  The  term  broicer  means  any  person 
(other  than  a  person  who  is  required  to 
report  a  transaction  under  section  6043), 
U.S.  or  foreign,  that,  in  the  ordinary 
course  of  a  trade  or  business  during  the 
calendar  year,  stands  ready  to  efiiect 
sales  to  be  made  by  others.  A  broker 
includes  an  obligor  that  regularly  issues 
and  retires  its  own  debt  obligations  or 
a  corporation  that  regularly  redeems  its 
own  stock.  However,  with  respect  to  a 
sale  (including  a  redemption  or 
retirement)  effected  at  an  office  outside 
the  United  States,  a  broker  includes 
only  a  person  described  as  a  U.S.  payor 
or  U.S.  middleman  in  §  1.6049-5(d)(l). 
In  addition,  a  broker  does  not  include 
an  international  organization  described 
in  §  1.6049-4(c)(l)(ii)(G)  that  redeems  or 
retires  an  obligation  of  which  it  is  the 
issuer. 
*        •        •        •        • 

(d)*  *  • 

(6)  Conversion  into  United  States 
dollars  of  proceeds  paid  in  foreign 
currency— {i)  Conversion  rules.  When 
the  amount  subject  to  reporting  is  paid 
in  a  currency  other  than  the  U.S.  dollar, 
the  amount  subject  to  reporting  under 
this  section  shall  be  determined  by 
converting  such  foreign  currency  into 
U.S.  dollars  on  the  date  of  payment  at 
the  spot  rate  (as  defined  in  §  1.988- 
1(d)(1)]  or  pursuant  to  a  reasonable  spot 
rate  convention.  For  example,  a 
withholding  agent  may  use  a  month-end 
spot  rate  or  a  monthly  average  spot  rate. 
A  spot  rate  convention  must  be  used 
consistently  with  respect  to  all  non- 
dollar amounts  withheld  and  from  year 
to  year.  Such  convention  cannot  be 
changed  without  the  consent  of  the 
Commissioner  or  his  or  her  delegate. 

(ii)  Effect  of  identification  under 
§  1.988-5  (a),  (b).  or  (c)  where  the 
taxpayer  effects  a  sale  and  a  hedge 
through  the  same  broker — (A)  In 
general.  In  lieu  of  the  amount  reportable 
under  paragraph  (d)(6){i)  of  this  section, 


the  amount  subject  to  reporting  shall  be 
the  integrated  amount  computed  under 
§1.988-5(a),  (b)or(c)if— 
(l)  A  taxpayer  effects  through  a  broker 
a  sale  in  exchange  for  nonfunctional 
currency  (as  defined  in  §  1. 988-1  (c)) 
and  hedges  all  or  a  part  of  such  sale  as 
provided  in  §  1.988-5  (a),  (b)  or  (c)  with 
the  same  broker;  and 

(2)  The  taxpayer  complies  with  the 
requirements  of  §  1.988-5  (a),  (b)  or  (c) 
and  so  notified  the  broker  prior  to  the 
end  of  the  calendar  year  in  which  the 
sale  occurs. 

(B)  Effective  date.  The  provisions  of 
this  paragraph  (d)(6)(ii)  apply  to 
transactions  entered  into  on  or  after  the 
date  that  is  60  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 
*        •        •        •        * 

(g)  Exempt  foreign  persons — (1) 
Brokers — (i)  In  general.  No  return  of 
information  is  required  by  a  broker  with 
respect  to  a  customer  who  is  considered 
to  be  an  exempt  foreign  person  under 
this  paragraph  (g)(l)(i).  Unless  it  has 
actual  knowledge  or  reason  to  know 
otherwise,  a  broker  may  treat  a  customer 
as  an  exempt  foreign  person  under  the 
circumstances  described  in  paragraph 
(g){l)(ij  (A)  through  (D)  of  this  section. 
See  §  1.604S-l(c)(2)(ii)  for  reportable 
proceeds  paid  to  foreign  persons. 

(A)  With  respect  to  a  sale  effected  at 
an  office  of  a  broker  inside  the  United 
States,  the  broker  may  treat  the 
customer  as  an  exempt  foreign  person  if 
the  broker  complies  with  the  procedures 
described  in  paragraph  (g)(3)  of  this 
section. 

(B)  With  respect  to  a  sale  effected  at 
an  office  of  a  broker  outside  the  United 
States,  the  broker  may  treat  the 
customer  as  an  exempt  foreign  person  if 
the  broker  complies  with  the  procedures 
described  in  paragraph  (g)(3)  of  this 
secUon  or  §  1.6049-5(c)(2). 

(C)  With  respect  to  a  redemption  or 
retirement  of  stock  or  an  obligation  (the 
interest  or  original  issue  discount  on 
which  is  described  in  §  1.6049-5(b)  (6), 
(7),  (10),  or  (11))  or  the  dividends  on 
which  are  described  in  §  1.6042- 
3(b)(l){iv))  that  is  effected  at  an  offibe  of 
a  broker  outside  the  United  States  by  The 
issuer  (or  its  paying  or  transfer  agent), 
the  broker  may  treat  the  customer  as  an 
exempt  foreign  person  if  the  broker  is 
not  also  acting  in  its  capacity  as  a 
custodian,  nominee,  or  other  agent  of 
the  payee. 

(D)  With  respect  to  a  sale  effected  by 
a  broker  at  an  office  of  the  broker  either 
inside  or  outside  the  United  States,  the 
broker  may  treat  the  customer  as  an 
exempt  foreign  person  for  the  period 
that  those  proceeds  are  assets  blocked  as 


described  in  §  1.1441-2(e)(3).  For 

purposes  of  this  paragraph  (g)(l)(i)(D) 

and  section  3406,  a  payment  is  deemed 

to  occur  in  accordance  with  §  1.1441- 

2(e)(3). 

*        *        »        •        • 

(2)  Barter  exchange.  No  retiim  of 
information  is  required  by  a  barter 
exchange  with  respect  to  a  client  or  a 
member  that  the  barter  exchange  may 
treat  as  a  foreign  peraon  purauant  to  the 
procedures  described  in  paragraph  (g)(3) 
of  this  section. 

(3)  Certificate  of  foreign  status — (i)  In 
general.  For  purposes  of  this  paragraph 
(g),  a  broker  may  treat  a  customer  as  an 
exempt  foreign  person  if  the  broker 
complies  vntii  the  requirements  of 

§  1.1441-l(e)(l)  (dealing  with  reliance 
by  a  withholding  agent  on  a  beneficial 
owner's  claim  of  foreign  status).  For 
purposes  of  this  paragraph  (g)(3)(i),  the 
broker  may  rely  on  a  beneficial  owner 
withholding  certificate  described  in 
§  1.1441-l(e)(2).  For  purposes  of  this 
paragraph  (g)(3)(i).  in  the  case  of  an 
individual  beneficial  owner,  the 
certificate  shall  include  a  certific,  ,(in 
that  the  beneficial  owner  has  not  been, 
and  at  the  time  the  certificate  is 
furnished,  reasonably  expects  not  to  be 
present  in  the  United  States  for  a  period 
aggregating  183  days  or  more  during  the 
calendar  year. 

(ii)  Applicable  presumptions.  Absent 
actual  knowledge  or  reason  to  know 
otherwise,  the  presumptions  under 
§  1.1441-l(f)  shall  apply  in  determining 
the  payee's  status  where  the  required 
documentation  is  lacking,  incorrect,  or 
unreliable. 

(iii)  foint  owners.  In  the  case  of 
amounts  pwid  to  joint  owners  for  which 
a  certificate  or  documentation  is 
"isquired  as  a  condition  for  being  exempt 
from  reporting  under  paragraph  (g)(l)(i) 
of  this  section,  a  broker  or  barter 
exchange  must  receive  bom  each  joint 
owner  the  required  certification  or 
documentation.  Where  any  one  of  the 
jomt  owners  has  not  furnished  the 
required  certification  or  documentation, 
the  transaction  is  not  exempt  from 
reporting  under  paragraph  (g)(l)(i)  of 
this  section. 

(iv)  Payee.  For  a  determination  of 
payee,  see  §  1.1441-l(c)(3). 

(v)  Operating  rules.  For  purposes  of 
this  paragraph  (g),  the  provisions  in 
§  1.6049-5(c)  (3)  through  (6)  (regarding 
operating  rules  related  to  the  certificate 
of  foreign  status)  shall  apply. 

(4)  Effective  date— (i)  General  rule. 
Vie  provisions  of  this  paragraph  (g) 
BfSply  to  payments  made  after  December 
31, 1997. 

(ii)  Transition  rules.  A  payor  that 
holds  a  valid  Form  W-«  on  a  date  that 


is  60  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Fed«ral  Register  may  treat  it  as  a  valid 
certificate  until  its  validity  expires 
un^er  applicable  provisions  as  in  effect 
on  April  22, 1996. 
*        •        •        •        * 

Par.  35.  In  8 1.6049-4,  paragraphs 
(c)(l)(ii)(A)  and  (c)(l)(ii)(G),  as  proposed 
in  project  number  INTL-52-86, 
published  on  February  29, 1988,  at  53 
FR  6000,  are  revised  to  read  as  follows: 

fl.604«-4    Return  el  liHonwaHonaale 
iniafwai  pan  ano  onynai 
IndudMMaln  groaalncoHM 
3t,1M2. 

(c)  •  *  •  (D*  •  • 

(ii)  *  •  • 

(A)  Corporation.  A  corporation,  as 
defined  in  section  7701(aK3),  whether 
domestic  or  foreign,  is  an  exempt 
recipient.  In  addition,  for  purposes  of 
this  paragraph  (c)(1).  the  term 
corporation  includes  a  partnership  all  of 
whose  membere  are  corporations 
described  in  this  paragraph  (c)(l)(iiHA), 
but  (mly  if  the  partnership  files  with  the 
payor  a  certificate  meeting  the 
certification  requirements  set  out  below. 
Absent  actual  Imowledge  or  reason  to 
know  otherwise,  a  payor  may  treat  a 
payee  as  a  corporation  (and,  therefore, 
as  an  exempt  recipient)  if  one  of  the 
requirements  of  paragraph  (c)(l)(ii)(A) 
[1)A2)A3),  (4),  (5),  or  (6)  of  tiiis  section 
are  met  before  a  payment  is  made. 

[1]  For  payments  other  than  interest, 
dividends,  or  broker  proceeds,  the  name 
of  the  payee  contains  an  unambiguous 
expression  of  corporate  status  that  is 
"Incorporated."  "Inc., "  "Corporation," 
"Corp.,"  "P.C,"  (but  not  "Company"  or 
"Co.")  or  contains  the  term  indemnity 
company,  reinsurance  company,  or 
assurance  company. 

(2)  For  payments  of  interest, 
dividends  or  broker  proceeds  that  are 
paid  to  a  person  with  whom  the  payor 
does  not  have  an  account  relationship, 
the  payor  may  rely  on  the  test  of 
paragraph  (c)(l)(ii)(A)(l)  of  this  section 
if  the  payor  also  has  a  mailing  address 
of  the  payee  in  the  United  States. 

(3)  The  payor  has  on  file  a  corporate 
resolution  or  similar  document  clearly 
indicating  corporate  status. 

(4)  The  payor  receives  a  Form  W-9 
which  includes  an  EIN  and  a  statement 
fix)m  the  payee  that  it  is  a  domestic 
corporation. 

(5)  The  payor  receives  a  withholding 
certificate  described  in  §  1.144l-l(e)(2), 
that  includes  an  employer  identification 
number  and  a  statement  from  the  payee 
that  it  is  a  foreign  corporation. 

(6)  The  payor  maintains  an  account 
for  an  entity  claiming  to  be  a 
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corporation  and  the  aa:ount  was 
established  on  or  before  a  date  that  is  60 
days  after  these  regulations  are 
published  as  Hnal  regulations  in  the 
Federal  Register  and  the  name  of  the 
payee  contains  an  unambiguous 
expression  of  corporate  status  that  is 
"Incorporated."  "Inc.,"  "Corporation," 
"Corp.."  or  "P.C."  (but  not  Company  or 
Co.),  or  contains  the  term  insurance 
company,  indemnity  company, 
reinsurance  company,  or  assurance 
company. 

•  •         •         *         • 

(G)  International  organization.  An 
international  organization  and  any 
wholly  owned  agency  or  instrumentality 
thereof  are  exempt  recipients.  The  term 
international  organization  shall  have 
the  meaning  ascribed  to  it  in  section 
7701(a)(l8).  Without  requiring  a 
certificate,  a  payor  may  treat  a  payee  as 
an  international  organization  if  the 
payee  is  designated  as  an  international 
organization  by  exe<:utive  order 
(pursuant  to  22  U.S.C.  288  through 
288(fl). 

•  *         *         •         • 

Par.  36.  Section  t.6049-^  is  amended 
by  revising  paragraph  (d)(.3)  to  read  as 
follows: 

•  •         «         •         • 

(d)  •  •  • 

(3)  Conversion  into  United  States 
dollars  of  amounts  paid  in  foreign 
currency — (i)  Conversion  rules.  When 
the  amount  subject  to  reporting  is  paid 
in  a  currency  other  than  the  U.S.  dollar, 
the  a  mount,  subject  to  reporting  under 
this  section  shall  be  determined  by 
converting  such  foreign  curreni;y  into 
U.S.  dollars  on  the  date  of  payment  at 
the  spot  rate  (as  defined  in  §  1.988- 
1(d)(1))  or  pursuant  to  a  reasonable  spot 
rate  convention.  For  example,  a 
withholding  agent  may  u.se  a  month-end 
spot  rate  or  a  monthly  average  spot  rate. 
A  spot  rate  convention  must  be  used 
consistently  with  respect  to  all  noi|- 
dollar  amounts  withheld  and  from  year 
to  year.  Such  convention  ainnot  be 
changed  without  the  consent  of  the 
Commissioner  or  delegate. 

(ii)  Special  rule  for  §  1. 988-5(0) 
transactions  where  the  payor  on  both 
components  of  a  qualified  hedging 
transaction  is  the  same  person — (A)  In 
general.  Interest  or  original  issue 
discount  on  a  qualified  debt  instrument 
that  is  part  of  a  qualified  hedging 
transaction  under  §  1.988-5(a)  shall  be 
computed  for  section  6049  reporting 
purposes  under  the  rules  described  in 
§  1.98H-5(a)(9)(ii)  if— 

(2)  The  payor  on  the  qualified  debt 
instrument  and  the  counterparty  to  the 
§  1.988-5(a)  hedge  are  the  same  person; 
and 


(2)  The  payee  complies  wnth  the 
requirements  of  §  1.988-5  (a)  and  so 
notifies  its  payor  prior  to  the  date 
required  for  filing  Form  1099  as 
reouired  by  this  section. 

(B)  Effective  date.  The  provisions  of 
this  paragraph  (d)(3)(ii)  apply  to 
transactions  entered  into  on  or  after 
December  31,  1997. 
*        *        •        •        • 

Par.  37.  Section  1.6049-5,  as 
proposed  to  be  amended  in  project 
number  INTL-52-86,  published  on 
February  29,  1988,  at  53  FR  6003.  is 
amended  as  follows: 

1.  Revising  paragraphs  (b) 
introductory  text  and  (b)(6)  through 
(b)(8). 

2.  Adding  paragraphs  (b)(10)  through 
(b)(14). 

3.  Revising  paragraphs  (c)  and  (d). 

4.  Removing  paragraph  (e)  and 
redesignating  paragraph  (j)  as  new 
paragraph  (e). 

5.  Removing  and  reserving  paragraph 

(0. 

6.  Revising  paragraph  (gj. 

7.  I      \oving  paragraphs  (h)  and  (i). 

8.  Redesignating  paragraph  (k)  as 
paragraph  (f)  and  removing  the  last 
sentence. 

9.  Removing  paragraph  (I). 

The  revisions  anaadditions  read  as 
follows: 


S  1.8040-6    IntarMt  and  original 
discount  sub{»ct  to  raporUng  aftar 
OacamtMr  31, 1962. 


(b)  Interest  excluded  from  reporting 
requirement.  The  term  interest  or 
original  issue  discount  (OID)  does  not 
include — 

*         «         *         *         * 

(6)  Amounts  from  sources  outside  the 
United  States  paid  outside  the  United 
States  by  a  non-U.S.  payor  or  a  non-U.S. 
middleman  (as  defined  in  paragraph 
(d)(2)  of  this  section). 

(7)  Portfoho  interest,  as  defined  in 
§  1.871-14(b)(l),  paid  with  respect  to 
bearer  obligations  described  in  section 
871(h)(2)(A)  or  881(c)(2)(A)  or  with 
respect  to  a  foreign-  targeted  registered 
obligation  defined  in  §  1.6049-5(j)(4)  (as 
proposed  in  project  number  INTL-52- 
86  (1988-1  C.B.  892))  (other  than  by  a 
U.S.  middleman  (as  defined  in 
paragraph  (d)(1)  of  this  section)  that,  as 
a  custodian  or  nominee  of  the  payee, 
collects  the  amount  for,  or  on  behalf  of, 
the  payee,  regardless  of  whether  the 
middleman  is  also  acting  as  agent  of  the 
payor). 

(8)  Portfolio  interest,  as  defined  in 
§  1.871-14(c)(l),  paid  with  respect  to 
registered  obligations  described  in 
section  871(h)(2)(B)  or  881(c)(2)(B). 


(10)  Amounts  paid  outside  the  United 
States  (other  than  by  a  U.S.  middleman 
(as  defined  in  paragraph  (d)(1)  of  this 
section)  that,  as  a  custodian  or  nominee 
or  other  agent  of  the  payee,  collects  the 
amount  for,  or  on  behalf  of,  the  payee, 
regardless  of  whether  the  middleman  is 
also  acting  as  agent  of  the  payor)  with 
respect  to  an  obligation  that:  has  a  face 
amount  or  principal  amount  of  not  less 
than  $500,000;  has  a  maturity  (at  issue) 
of  183  days  or  less;  satisfies  the 
requirements  of  sections  163(0(2)(B)(i} 
and  (ii)(I)  (as  if  it  were  a  registration- 
required  obligation  within  the  meaning 
of  section  163(f)(2)(A))  and  is  issued  in 
accordance  with  the  procedures  of 

S  1.163-5(c)(2)(i)(D);  and  has  on  its  face 
the  following  statement  (or  a  similar 
statement  having  the  same  effect) — "By 
accepting  this  obligation,  the  holder 
represents  and  warrants  that  it  is  not  a 
United  States  person  (other  than  an 
exempt  recipient  described  in  section 
6049(b)(4)  of  the  Internal  Revenue  Code 
and  regulations  thereunder)  and  that  it 
is  not  acting  for  or  on  behalf  of  a  United 
States  person  (other  than  an  exempt 
recipient  described  in  section  6049(b)(4) 
of  the  Internal  Revenue  Code  and  the 
regulations  thereunder)."  If  the 
obligation  is  in  registered  form,  it  must 
be  registered  in  the  name  of  an  exempt 
recipient  described  in  §  1.6049- 
4(c)(l)(ii).  For  purposes  of  this 
paragraph  (b)(10),  a  middleman  may 
treat  an  obligation  as  described  in 
section  163(0(21(8)  (i)  and  (ii)(I)  and  the 
regulations  under  that  section  if  the 
obligation,  or  coupons  detached 
therefrom,  whichever  is  presented  for 
payment,  contains  the  statement 
described  in  this  paragraph  (b)(10). 

(11)  Amounts  paid  with  respect  to  an 
account  or  deposit  with  a  U.S.  or  foreign 
branch  of  a  domestic  or  foreign 
corporation  or  partnership  that  is  paid 
with  respect  to  an  obligation  described 
in  paragraph  (b)(ll)  (i)  or  (ii)  of  this 
section,  if  the  branch  is  engaged  in  the 
commercial  banking  business;  and  the 
interest  or  OID  is  paid  outside  the 
United  States  (other  than  by  a  U.S. 
middleman  (as  defined  in  paragraph 
(d)(1)  of  this  section)  that  acts  as  a 
custodian,  nominee,  or  other  agent  of 
the  payee,  and  collects  the  amount  for, 
or  on  behalf  of,  the  payee,  regardless  of 
whether  the  middleman  is  also  acting  as 
agent  of  the  payor). 

(i)  An  obligation  is  described  in  this 
paragraph  (b)(ll)(i)  if  it  is  not  in 
registered  form  (within  the  meaning  of 
section  163(f)  and  the  regulations  under 
that  section),  is  described  in  section 
163(f)(2)(B)  and  issued  in  accordance 
with  the  procedures  of  §  1. 163-5  (c)(2)(i) 
(C)  or  (D),  and,  in  the  case  of  a  U.S. 
branch,  is  part  of  a  larger  single  public 


oniering  of  securities.  For  purposes  of 
this  paragraph  (b)(ll)(i),  a  middleman 
may  treat  an  obligation  as  described  in 
section  163(0(2)(B)  if  the  obUgation,  and 
any  detachable  coupons,  contains  the 
statement  described  in  section 
163(f)(2)(B}(ii)(n)  and  the  regulations 
under  that  section. 

(ii)  An  obligation  is  described  in  this 
fMragraph  (b)(ll)(ii)  if  it  produces 
income  described  in  section 
871(i)(2)(A);  has  a  fiace  amount  or 
principal  amount  of  not  less  than 
$500,000;  satisfies  the  requirements  of 
sections  163(f)(2)(B)  (i)  and  (ii)(I)  (as  if 
it  were  a  registration-required  obligation 
within  the  meaning  of  section 
163(f)(2)(A))  and  is  issued  in  accordance 
with  the  procedures  of  §  1.163-5(c)(2)(i) 
(C)  or  (D);  has  on  its  face,  and  on  any 
detachable  coupons,  the  following 
statement  (or  a  similar  statement  having 
the  same  effect) — "By  accepting  this 
obligation,  the  holder  represents  and 
warrants  that  it  is  not  a  United  States 
person  (other  than  an  exempt  recipient 
described  in  section  6049(b)(4)  of  the 
Internal  Revenue  Code  and  regulations 
thereunder)  and  that  it  is  not  acting  for 
or  on  behalf  of  a  United  States  person 
(other  than  an  exempt  recipient 
described  in  section  6049(b)(4)  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder)."  If  the 
obligation  is  in  registered  form,  it  must 
be  registered  in  the  name  of  an  exempt 
recipient  described  in  §  1.6049- 
4(c)(l)(ii).  For  purposes  of  this 
paragraph  (b)(ll)(ii),  a  middleman  may 
treat  an  obligation  as  described  in 
sections  163'(f)(2)(B)  (i)  and  (u)(I)  and 
the  regulations  under  that  section  if  the 
obligation,  or  any  detachable  coupon, 
contains  the  statement  described  in  this 
paragraph  (b)(ll)(ii). 

(12)  Amounts  that  the  payor  may  treat 
as  paid  to  a  beneficial  owner  that  is  a 
foreign  person  pursuant  to  §  1.1441- 
1(e)(1)  and  from  which  the  payor  or 
middleman  is  either  required  to 
withhold  tax  under  section  1441  or  the 
regulations  under  that  section  or  would 
be  so  required  but  for  exceptions  in  the 
regulations  under  section  1441  (such  as, 
for  example,  under  §  1.1441-4  (dealing 
with  effectively  connected  income)  or 

§  1.1441-6  (dealing  with  a  reducticm  of 
rate  of  tax  under  an  income  tax  trea^)). 

(13)  Amounts  for  the  period  that  they 
represent  an  asset  blocked  as  described 
in  §  1.1441-2(e)(3)).  Payment  of  such 
amoiuts,  including  interest  that  is  past 
due  and  OID  on  obligations  that  mature 
on  or  before  the  date  that  the  assets  are 
no  longer  blocked,  is  deemed  to  occur 
in  accordance  with  the  rules  of 

§  1.1441-2(e)(3). 

(14)  Amounts  that  are  from  sources 
outside  the  United  States  or  original 


issue  discoimt  on  any  obligation 
payable  less  than  6  months  &t)m  the 
date  of  original  issue  described  in 
section  871(g)(l)(B)(i)  and  that  a  payor 
or  middleman  may  treat  as  paid  to  a 
beneficial  owner  that  is  a  frnvign  person 

(because  such  person  has  fiimiuied  a 
certificate  or  documentary  evidence  as 
required  under  paragraph  (c)  of  this 
section). 

(c)  Treatment  of  payee  as  a  foreign 
person — (1)  On-shore  accounts  or 
payments  inside  the  U.S.  A  payor  or 
middleman  making  a  payment  with 
respect  to  an  on-shore  account,  as 
defined  in  paragraph  (d)(3)  of  this 
section,  or  making  a  payment  inside  the 
United  States,  as  deflneid  in  paragraph 
(e)  of  this  section,  may  treat  the 
payment  as  made  to  a  beneficial  owner 
that  is  a  foreign  person  if  it  complies 
with  the  requirements  under  §  1.1441- 
1(e)(1)  (dealing  with  reliance  by  a 
withholding  agent  on  a  beneficial 
owner's  claim  of  foreign  status).  For 
purposes  of  this  section,  beneficial 
owner  shall  be  as  defined  in  §  1.1441- 
l(c)(6)(ii)(A). 

(2)  Payments  made  outside  the  United 
States  with  respect  to  off-shore 
accounts — (i)  In  general.  In  the  case  of 

a  payment  made  outside  the  United 
States  with  respect  to  an  o^hore 
account,  as  defined  in  paragraph  (d)(3) 
of  this  section,  a  payor  or  middleman 
may  treat  a  payment  as  made  to  a 
beneficial  owner  (as  described  in 
§  1.1441-l(b)(6))  that  is  a  foreign  person 
if  it  complies  with  the  procedures 
described  in  paragraph  (c)(1)  of  this 
section  or  complies  with  the 
documentary  evidence  procedures 
described  in  paragraph  (c)(2)(ii)  of  this 
section. 

(ii)  Documentary  evidence.  A  payor  or 
middleman  complied  with  the 
documentary  evidence  procedures  if, 
prior  to  the  payment,  the  payor  or 
middleman  has  established  proceduires 
to  obtain,  review,  and  maintain 
documentary  evidence  sufficient  to 
establish  the  identity  of  the  beneficial 
owner  and  the  status  of  that  person  as 
a  foreign  person;  and  the  payor  or 
middleman  obtains,  reviews,  and 
maintains  such  dociunentary  evidence 
in  accordance  with  those  procedures.  A 
payor  or  middleman  maintains  the 
documents  reviewed  by  retaining  the 
original,  certified  copy,  or  a  photocopy 
of  the  documents  reviewed  and  noting 
in  its  records  the  date  on  which  and  by 
whom  the  document  was  received  and 
reviewed. 

(3)  Presumptions.  The  presumptions 
of  §  1.1441-l(f)  shall  apply  for 
determining  the  payee's  status  where 
the  required  documentation  is  lacking, 
incorrect,  or  unreliable. 


(4)  Validity  of  certificates  and 
documentary  evidence.  For  rules 
regarding  the  period  of  validity  of  a 
withholding  certificate,  see  §  1.1441- 
l(e)(4)(ii).  Documentary  evidence  or  a 
certificate  that  does  not  include  a 
taxpayer  identifying  number  shall  be 
vaUd  for  a  period  of  three  years  from  the 
date  received  by  the  payor  ot 
middleman.  The  three-year  validity 
period  shall  start  from  the  date  that  the 
certificate  is  signed  (or  the 
documentation  is  received)  until  the  last 
day  of  the  third  succeeding  calendar 
year.  For  example,  a  withholding 
certificate  signed  on  September  10. 
1998,  remains  valid  throu^  December 
31,  2001.  A  beneficial  owmer  that 
becomes  a  U.S.  person  must,  however, 
inform  a  payor  or  middleman  within  30 
days  of  change  of  status. 

(5)  Retention  of  withholding 
certificate.  A  payor  or  middleman  must 
retain  each  withholding  certificate,  any 
applicable  documentary  evidence,  and 
any  information  obtained  in  lieu  of  the 
withholding  certificate  as  long  as  it  may 
be  relevant  to  the  determination  of  the 
payor's  or  middleman's  liabiUty  under 
the  reporting  provisions  of  this  chapter 
and  related  provisions. 

(6)  Standard  of  knowledge.  A  payor  or 
middleman  may  not  rely  on  a  certificate 
or  documoitaiy  evidence  desoibed  in 
paragraph  (c)(1)  or  (c)(2)(ii)  of  this 
section  if  it  has  actual  knowledge  that 
the  representations  made  therein  or  on 
the  basis  thereof  are  incorrect  or  if  any 
of  the  required  information  or 
certifications  described  in  §  1.1441- 
l(f)(l)(ii)  are  lacking  from  the  certificate 
or  documentary  evidence. 

(7)  Joint  owners.  In  the  case  of 
amoimts  paid  to  joint  owners  and  for 
which  a  certificate  or  documentation  is 
required  as  a  condition  for  being  exempt 
from  repenting  under  this  paragraph  (c), 
a  payor  or  middleman  must  receive 
fit>m  each  joint  owner  the  required 
certification  or  docimientatipn-  Where 
any  one  of  the  joint  owners  has  not 
furnished  the  required  certification  or 
documentation,  the  payment  is  not 
exempt  fit>m  reporting  under  this 
paragraph  (c). 

(8)  Payee.  For  determination  of  payee, 
see  §  1.1441-l(c)(3). 

(d)  Definitions— {.1)  Payor  or 
middleman  and  U.S.  payor  or  U.S. 
middleman.  For  purposes  of  this 
section,  the  term  payor  means  any 
person  who  is  required  to  make  an 
information  return  with  respect  to  any 
reportable  payment,  as  described  in 
section  3406(b)  (including  any 
middleman).  For  purposes  of  this 
section,  the  term  middleman  means  any 
person  whose  legal  relationship  to  the 
payor  or  payee  (including  any  other 
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middleman)  is  of  a  kind  described  in 
§  1.6049-4(0(4)  (as  proposed  in  project 
number  INT1^52-86  published  in 
1988-1  C.B.  892).  Thus,  a  person  who, 
from  within  the  United  States,  forwards 
an  interest  coupon  or  discount 
obligation  on  behalf  of  a  payee  for 
presentation,  collection  or  payment 
outside  the  United  States  is  also  a 
middleman  for  purposes  of  this  section 
(but  the  transfer,  although  subject  to 
information  reporting  under  this 
section,  does  not  make  the  payment 
subject  to  backup  withholding  under 
section  3406).  For  purposes  of  this 
section,  the  term  U.S.  payor  or  U.S. 
middleman  means  a  payor  or 
middleman  that  is — 

(i)  A  person  described  in  section 
7701(a)(30): 

(ii)  The  government  of  the  United 
States,  the  government  of  any  State  or 
poUtical  subdivision  thereof  (or  any 
agency  or  instrumentality  of  any  of  the 
foregoing); 

(iii)  A  controlled  foreign  corporation 
within  the  meaning  of  section  957(a);  or 

(iv)  A  foreign  person  50  percent  or 
more  of  the  gross  income  of  which,  from 
all  sources  for  the  three- year  period 
ending  with  the  close  of  its  taxable  year 
preceding  the  collection  or  payment  (or 
such  part  of  such  period  as  the  person 
has  been  in  existence),  was  effectively 
connected  with  the  conduct  of  trade  or 
business  within  the  United  States. 

(2)  Non-U. S.  payor  or  non-U.S. 
middleman.  A  non-U.S.  payor  or  a  non- 
U.S.  middleman  is  a  payor  or 
middleman  that  is  not  a  U.S.  payor  or 

a  U.S.  middleman. 

(3)  On-shore  and  off-shore  accounts. 
An  on-shore  account  means  an  account 
maintained  at  an  office  or  branch  of  a 
payor  or  middleman  in  the  United 
States.  An  offshore  account  means  an 
account  that  is  not  an  on-shore  account. 
*         *        •        •         * 

(g)  Effective  date — (1)  General  rule. 
The  provisions  of  paragraphs  (b)(6) 
through  (b)(14).  (c).  (d).  and  (e)  of  this 
section  apply  to  payments  made  after 
December  31. 1997. 

(2)  Transition  rules.  A  payor  that 
holds  a  valid  Form  W-8  on  a  date  that 
is  60  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  may  treat  it  as  a  valid 
certificate  until  its  validity  expires 
under  applicable  provisions  as  in  effect 
on  April  22,  1996. 

Par.  38.  Section  1.6050N-1  is 
amended  by: 

1.  Revising  the  section  heading. 

2.  Redesignating  paragraphs  (c)  and 
(d)  as  paragraphs  (d)  and  (e), 
respectively. 

3.  Adding  a  new  paragraph  (c). 


4.  Revising  newly  designated 
paragraph  (e). 

The  addition  and  revisions  read  as 
follows: 


to  leclplenli  of 
31,  It 


}1.6060N-1 
royattles  paid  aflar 


(c)  Exempted  foreign-related  items— 
(1)  Jn  general.  No  return  shall  be 
required  under  paragraph  (a)  of  this 
section  for  payments  of  the  items 
described  in  paragraphs  (c)(1)  (i) 
through  (iii)  of  this  section. 

(i)  Returns  of  information  are  not 
required  for  payments  of  royalties  that 
a  payor  or  middleman,  as  defined  in 
paragraph  (c)(2)(i)  of  this  section,  may 
treat  as  made  to  a  beneficial  owner  that 
is  a  foreign  person  pursuant  to  §  1.1441- 
1(e)(1)  and  from  which  the  payor  or 
middleman  is  either  required  to 
withhold  tax  under  section  1441  or  the 
regulations  under  that  section  or  would 
be  so  required  but  for  exceptions  in  the 
regulations  under  section  1441  (such  as, 
for  example,  under  §  1.1441-4  (dealing 
with  effectively  coimected  income)  or 
§  1.1441-6  (dealing  with  a  reduction  of 
rate  of  tax  under  an  income  tax  treaty)). 
See  §  1.1441-l(B)(4)(i)  in  the  case  of 
payments  to  joint  owners. 

(ii)  Returns  of  information  are  not 
required  for  payments  of  royalties  from 
sources  outside  the  United  States  made 
outside  the  United  States  by  a  non-U.S. 
payor  or  non-U.S.  middleman  (as 
defined  in  paragraph  (c)(2)(ii)  of  this 
section).  See  §1.6049-5(e)  for 
circumstances  in  which  a  payment  is 
considered  to  be  made  outside  the 
United  States. 

(iii)  Returns  of  information  are  not 
required  for  payments  of  royalties  from 
sources  outside  the  United  States  that  a 
payor  or  middleman  may  treat  as  paid 
to  a  beneficial  owner  that  is  a  foreign 
person  (because  such  person  has 
furnished  a  certificate  described  in 
§  1.6049-5(c)(l)).  For  purposes  of  this 
paragraph  (c)(l)(iii),  the  presumptions 
in  §  1.6049-5(c)  (3)  through  (6) 
(regarding  operating  rules  related  to  the 
certificate  of  foreign  status)  shall  apply. 

(2)  Definitions — (i)  Payor  and 
middleman.  For  purposes  of  this 
section,  the  term  payor  means  any 
person  who  is  required  to  make  an 
information  return  with  respect  to  any 
reportable  payment,  as  described  in 
section  3406(b),  including  any 
middleman.  For  purposes  of  Uiis 
section,  the  term  middleman  means  any 
person  whose  legal  relationship  to  the 
payor  or  payee  (including  any  other 
middleman)  is  of  a  kind  described  in 
§  1.6049-4(f)(4)  (as  proposed  in  project 
number  INT1^52-86  published  in 
1988-1  C.B.  892). 


(ii)  Non-U.S.  payor  and  non-U.S. 
middleman.  The  term  non-U.S.  payor  or 
non-U.S.  middleman  means  a  payor  or 
middleman  other  than — 

(A)  A  person  described  in  section 
7701(a)(30): 

(B)  The  gov«rmnent  of  the  United 
States,  the  government  of  any  State  or 
political  subdivision  thereof  (or  any 
agency  or  instrumentality  of  any  of  the 
fbrMoing); 

(Cj  A  controlled  foreign  corporation 
within  the  meaning  of  section  957(a);  or 

P)  A  foreign  person  50  percent  or 
more  of  the  gross  income  of  which,  from 
all  sources  for  the  three-year  period 
ending  with  the  close  of  its  taxable  year 
preceding  the  collection  or  payment  (or 
such  part  of  such  period  as  the  person 
has  been  in  existence),  was  effectively 
connected  with  the  conduct  of  trade  or 
business  within  the  United  States. 

(iii)  Applicable  presumptions.  The 
presimiptions  of  8 1.1441-l(f)  shall 
apply  for  determining  the  payee's  status 
where  the  required  documentation  is 
lacking,  incorrect,  or  imreliable. 

(iv)  Joint  owners.  In  the  case  of 
amounts  paid  to  joint  owners  and 
requiring  a  certificate  or  documentation 
as  a  condition  for  being  exempt  from 
reporting  under  this  paragraph  (c),  the 
payor  or  middlenoan  must  receive  from 
each  joint  owner  the  reqmred 
certification.  Where  any  one  of  the  joint 
owners  has  not  furnished  the  required 
certification,  the  payment  is  not  exempt 
fittm  reporting  under  this  section. 

(v)  Payee.  For  determination  of  payee, 
8ee§1.1441-l(c)(3). 

(e)  Effective  date — (1)  General  rule. 
The  provisions  of  paragraph  (c)  of  this 
section  apply  to  payments  made  after 
December  31, 1997. 

(2)  Transition  rules.  A  payor  that 
holds  a  valid  Form  W-8  on  a  date  that 
is  60  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  may  treat  it  as  a  valid 
certificate  until  its  validity  expires 
under  applicable  provisions  as  in  effect 
on  April  22, 1996. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  39.  The  authority  for  part  31 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  40.  Section  31.3401(a)(6)-l  is 
amended  by: 

1.  Revising  the  section  heading. 

2.  Revising  the  heading  and  first 
sentence  of  paragraph  (e). 

3.  Adding  paragraph  (f). 

4.  Removing  the  authority  citation  at 
the  end  of  the  section. 
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The  addition  and  revisions  read  as 
follows: 

1 31 .3401  (aMShl    RMnuMraaon  tor 
sennoos  oi  nonraeNMni  aiwii  maiviauBM. 

•  •         •         •         • 

(e)  Exemption  from  income  tax  for 
remuneration  paid  for  services 
performed  before  fanuary  1. 1998. 
Remuneration  paid  for  services 
performed  within  the  United  States  by 
a  noiuesident  alien  individual  before 
Jantiary  1, 1998  is  excepted  from  wages 
and  hence  is  not  subject  to  withholding 
if  such  remuneration  is.  or  will  be, 
exempt  from  in(x>me  tax  imposed  by 
chapter  1  of  the  Internal  Revenue  Code 
by  reason  of  a  provision  of  the  Internal 
Rievenue  Code  or  an  income  tax 
convention  to  which  the  United  States 
is  a  party.  •  •  * 

(f)  Exemption  from  income  tax  for 
remuneration  paid  for  services . 
performed  after  December  31,  1997. 
Remuneration  paid  fat  services 
performed  within  the  United  States  by 
a  nonresident  alien  individual  after 
December  31, 1997  is  excepted  from 
wages  and  hence  is  not  subject  to 
widiholding  if  such  remuneration  is,  or 
will  be,  exempt  from  the  income  tax 
imposed  by  chapter  1  of  the  Internal 
Revenue  Code  by  reason  of  a  provision 
of  the  Internal  Revenue  Code  or  an 
income  tax  convention  to  which  the 
United  States  is  a  party.  An  employer 
may  rely  on  a  claim  that  the  employee 
is  entiUed  to  an  exemption  bom  tax  if 
it  complies  with  the  requirements  of 

§  1.1441-l(e)(l)  of  this  chapter  (for  a 
claim  based  on  a  provision  of  the 
Internal  Revenue  Code)  or  §  1.1441- 
4(b)(2)  of  this  chapter  (for  a  claim  based 
on  an  income  tax  convention). 

Par.  41.  In  §  31.3406(d)-3,  paragraph 
(c)  is  revised  to  read  as  follows: 

f31.3406<d)-3    Special  30-day  rutoa  tar 
cartrin  rapoftabia  paynwoti. 

*  •       •       •       * 

(c)  Application  to  foreign  payees.  The 
rules  of  paragraphs  (a)  and  (b)  of  this 
section  also  apply  to  a  payee  from 
whom  the  payor  is  required  to  obtain  a 
Form  W-8  (or  an  acceptable  substitute) 
or  is  to  obtain  other  evidence  of  foreign 
status  (pursuant  to  relevant  regulations 
under  an  applicable  Internal  Revenue 
Code  section),  provided  the  payee 
represents  orally  or  otherwise,  before  or 
at  the  time  of  the  acquisition  or  sale  of 
the  instrument  or  the  establishment  of 
the  account,  that  the  payee  is  not  a 
United  States  citizen  or  resident.  In  the 
case  of  a  payment  made  after  December 
3V- 1997,  to  a  person  with  respect  to 
whom  indicia  of  foreign  ownership 
exists,  as  described  in  §  1.1441- 
l(f)(2)(ii)(A)  of  this  chapter,  at  any  time 


before  expiration  of  the  30-day  grace 
period  described  in  this  paragraph  (c), 
the  procedures  described  in  that  section 
shall  apply,  including  the  special  grace 
period.  The  30-day  and  90-day  grace 
periods  shall  nm  concurrently. 
Therefore,  for  example,  if  indicia  of 
foreign  ownership  were  provided  on  the 
28th  day  after  a  paymmit  is  credited  to 
an  account,  the  30<l^^  grace  period 
would  convert  to  a  90-day  grace  period 
under  §  1.1441-l(f)(2)(ii)(A)  of  this 
chapter,  of  which  28  days  would  have 
already  elapsed. 

Par.  42.  In  §  31.3406(g)-l.  paragraph 
(e)  is  added  to  read  as  follows: 

f31.3406W<-1    Excapttontorpaymantato 


(e)  Certain  reportable  payments  made 
outside  the  United  States  by  foreign 
persons,  foreign  offices  of  United  States 
banks  and  brokers,  and  others.  A  payor 
of  a  reportable  payment  or  transfiBr  is 
not  required  to  backup  withholding 
under  section  3406  if  such  reportable 
payment  or  transfier  is  of  a  kind  that  is 
exempt  from  reporting  if  documentary 
evidence  described  in  §  1.6049-S(2)(ii) 
of  this  chapter  is  provided  to  the  payor, 
unless  the  payor  has  actual  knowledge 
that  the  payee  is  a  United  States  person. 
In  addition,  amounts  paid  with  respect 
to  notional  principal  contracts  described 
in  §  1.6041-l(d)(5)  of  this  chapter  are 
not  subject  to  backup  withholding  if 
they  are  paid  outside  the  United  States, 
unless  the  payor  has  actual  knowledge 
that  the  payee  is  a  United  States  person. 

Par.  43.  Section  31.3406(h)-2  is 
amended  by: 

1.  Removing  the  heading  of  paragraph 
(e)(1). 

2.  Removing  the  paragraph 
designation  (e)(1). 

3.  Removing  paragraph  (e)(2). 

4.  Revising  paragraph  (a)(3)(i)  to  read 
as  follows: 

§3l.3406<h)-2   ^acWrulaa. 

(a)  •  *  • 

(3)  Joint  foreign  payees — (i)  In  general. 
If  the  relevant  payee  Usted  on  an 
account  or  instrument  provides  the 
penalties  of  perjury  statement  regarding 
its  foreign  status,  withholding  under 
section  3406  applies  unless — 

(A)  Every  joint  payee  provides  the 
statement  regarding  foreign  status 
(under  the  provisions  of  chapter  3  and 
chapter  61  of  the  Internal  Revenue  Code 
and  the  regulations  under  those 
provisions);  or 

(B)  Any  one  of  the  joint  owners  who 
has  not  established  foreign  status 
provides  a  taxpayer  identifying  number 


to  the  payor  in  the  manner  required  in 

§31.3406(d}-l. 

•        •        •        *        • 

Par.  44.  Section  31.6413(a)-3  is 
amended  as  follows: 

1.  In  paragraph  (a)(l)(iii),  the  language 
"(including  the  certification  relating  to 
foreign  status  described  in  §  1.6049- 
5(b)(2)(iv)  of  this  chapter  or  §  1.6045- 
1(g)(1)  of  this  chapter)"  is  removed  and 
"(including  the  documentation  required 
under  §§  1.1441-l(eMl),  1.6045-l(g)(3), 
and  1.6049-5(c)  of  this  chapter)"  is 
added  in  its  place. 

2.  Paragraph  (a)(lUii)  is  amended  by 
removing  "or"  at  the  end  of  the 
paragraph  and  paragraph  (a)(l)(iii)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  ";  or" 
in  its  place. 

3.  Paragraph  (a)(l)(iv)  is  added. 

4.  Paragraphs  (a)(2)  and  (b)(2)  are 
revised.  Tlie  addition  and  revisions  read 
as  follows: 

I31.6413W-3    R^Mymanl  by  payor  oftai 
airanaoualy  ooNadsd  Irani  payee. 

(a)  •  *  •  (1)  *  •  * 

(iv)  The  amount  is  withheld  because 
a  payor  imposed  tnckup  withholding  on 
a  payment  made  to  a  person  because  the 
payee  failed  to  furnish  the  required 
documentation  described  in  §§  1.1441- 
1(e)(1),  1.6045-l(gM3),  and  1.604»-5(c) 
of  this  chapter  and  the  pa)ree 
subsequenUy  furnishes,  completes,  or 
corrects  the  required  docimientation. 
The  required  documentation  must  be 
furnished,  completed,  or  corrected  prior 
to  the  end  of  the  calendar  year  in  which 
the  payment  is  made  and  prior  to  the 
time  the  payor  furnishes  a  Form  1099  to 
the  payee  with  respect  to  the  payment 
for  which  the  withholding  erroneously 
occurred. 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  section  (other  than  erroneous 
withholding  occurring  under  the 
circumstances  described  in  paragraph 
(a)(l)(iv)  of  this  section),  if  a  payor  or 
broker  withholds  because  the  payor  or 
broker  has  not  received  a  taxpayer 
identifying  number  or  required 
certification  and  the  payee  subsequently 
provides  a  taxpayer  identifying  number 
or  a  required  certification  to  the  payor, 
the  payor  or  broker  may  not  refund  the 
amount  to  the  payee. 

(b)  •  *  * 

(2)  Adjustment  after  the  deposit  of  the 
tax— (i)  In  general.  Except  as  provided 
in  paragraph  (b)(2)(ii)  of  this  section,  if 
the  amount  erroneously  withheld  has 
been  deposited  prior  to  the  time  that  the 
refund  is  made  to  the  payee,  the  payor 
or  broker  may  adjust  any  subsequent 
deposit  of  the  tax  collected  under 
chapter  24  of  the  Internal  Revenue  Code 
that  the  payor  or  broker  is  required  to 
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make  in  the  amount  of  the  tax  that  has 
been  refunded  to  the  payee. 

(ii)  Erroneous  withholding  from  a 
payee  that  is  a  foreign  person.  Where  a 
payor  withholds  in  error  from  a  payee 
that  is  a  nonresident  alien  or  foreign 
person,  as  described  in  paragraph  (b)(1) 
of  this  section,  the  payor  may  refund 
some  or  all  of  the  amount  subject  to 
backup  withholding  under  section  3406. 
A  refund  may  be  paid  in  accordance 
with  the  requirements  of  this  paragraph 
(b)(2)(ii)  where  the  required 
documentation  is  furnished,  completed, 
or  corrected  prior  to  the  end  of  the 
calendar  year  in  which  the  payment  is 
made  and  prior  to  the  time  the  payor 
furnishes  a  Form  1099  to  the  payee  with 
respect  to  the  payment  for  which  the 
withholding  erroneously  occurred.  The 
amount  of  the  refund  will  be  the  amount 
erroneously  withheld  less  the  amount  of 
tax  required  to  be  withheld,  if  any, 
under  chapter  3  of  the  Internal  Revenue 
Code.  With  respect  to  the  amount  of  the 
payment  to  the  foreign  person  and  the 
amount  of  tax  required  to  be  withheld 
under  chapter  3  of  the  Internal  Revenue 
Code,  returns  must  be  made  in 
accordance  with  the  requirements  of 
§  1.1461-1  (b)  and  (c)  of  this  chapter. 

PART  35a— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Par.  45.  The  authority  for  part  35a  is 
amended  by  removing  the  entries  for 
§  35a.9999-3,  §  35a.9999-3A  and 
§  35a.9999— 4T  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  '   *   ' 

S§  35a.9999-1  through  36a.9999-3A,  and 

35a.9M9-4T    [Removwi] 

Par.  46.  Sections  35a.9999-l  through 
35a.9999-3A,  and  35a.9999-4T  are 
removed. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  47.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

Par.  48.  Section  301.6109-1  as 
proposed  to  be  amended  in  project 
number  INTL-0024-94,  published  on 
lune  8.  1995,  at  60  FR  30214,  is 
amended  as  follows: 

1.  Paragraph  (b)(2)(iii)  is  amended  by 
removing  "and"  at  the  end  of  the 
paragraph. 

2.  Paragraph  {b)(2)(iv)  is  revised. 

3.  Paragraph  (b){2)(v)  is  added. 

4.  Paragraph  (c)  is  revised. 

The  revisions  and  additions  read  as 
follows: 


§  301 .61  Ofl^l    ktontifying  numbars. 

(b)*  •  * 

(2)*   *   • 

(iv)  A  foreign  person  that  makes  a 
return  of  tax  under  this  title  (including 
income,  estate,  and  gift  tax  returns)  but 
excluding  information  returns, 
statements,  or  documents; 

(v)  A  foreign  person  that  furnishes  a 
withholding  certiflcate  described  in 
§  1.1441-1  (e)(2)  or  (e)(3)  of  this  chapter 
to  the  extent  required  under  §  1.1441- 
l(e)(4)(vii)  of  this  chapter. 

(c)  Requirement  to  furnish  another's 
number.  Every  person  required  under 
this  title  to  make  a  return,  statement,  or 
other  document  must  furnish  such 
taxpayer  identifying  numbers  of  other 
U.S.  persons  and  foreign  persons  that 
are  described  in  paragraph  (b)(2)  (i).  (ii). 
(iii).  or  (v)  of  this  section  as  required  by 
the  forms  and  the  accompanying 
instructions.  The  taxpayer  identifying 
number  of  any  person  furnishing  a 
withholding  certificate  referred  to  in 
paragraph  (b)(2)(v)  of  this  section  shall 
also  be  furnished  if  it  is  actually  known 
to  the  person  making  a  return, 
statement,  or  other  document  described 
in  this  paragraph  (c).  If  the  person 
making  the  return,  statement,  or  other 
document  does  not  know  the  taxpayer 
identifying  number  of  the  other  person, 
and  such  other  person  is  one  that  is 
described  in  paragraph  (b)(2)  (i).  (ii). 
(iii).  or  (v)  of  this  section,  such  person 
must  request  the  other  person's  number. 
The  request  should  state  that  the 
identifying  number  is  required  to  be 
furnished  under  authority  of  law.  When 
the  person  making  the  return,  statement, 
or  other  dociunent  does  not  know  the 
number  of  the  other  person,  and  has 
complied  with  the  requtot  provision  of 
this  paragraph  (c).  such  person  must 
sign  an  affidavit  on  the  transmittal 
document  forwarding  such  returns, 
statements,  or  other  documents  to  the 
Internal  Revenue  Service,  so  stating.  A 
person  required  to  Hie  a  taxpayer 
identifying  number  shall  correct  any 
errors  in  such  filing  when  such  person's 
attention  has  been  drawn  to  them. 
•        *        •        *        • 

Par.  49.  Section  301.6114-1  is 
amended  by: 

1.  Revising  paragraph  (a)(l)(ii). 

2.  Revising  paragraph  (b)(4)(ii) 
introductory  text,  and  adding 
paragraphs  (b)(4)(ii)(C)  and  (b)(4)(ii)(D) 

3.  Revising  paragraphs  (c)(1)  and 
(d)(4)(v):  The  revisions  read  as  follows: 

§  301 .01 1 4-1    Traaty-taMd  return 
positions. 

(al  *  •  *  (1)  •  *  • 
(ii)  If  a  return  of  tax  would  not 
otherwise  be  required  to  be  filed,  a 


return  must  nevertheless  be  filed  for 
purposes  of  making  the  disclosure 
required  by  this  section.  For  this 
purpose,  such  return  need  include  only 
the  taxpayer's  name,  address,  taxpayer 
identifying  number,  and  be  signed 
under  the  penalties  of  perjury  (as  well 
as  the  subject  disclosure).  Also,  the 
taxpayer's  taxable  year  shall  be  deemed 
to  be  the  calendar  year  (unless  the 
taxpayer  has  previously  established,  or 
timely  chooses  for  this  purpose  to 
estalplish.  a  different  taxable  year).  In  the 
case^of  a  disclosable  return  position 
relating  solely  to  income  subject  to 
withholding  (as  defined  in  §  1.1441-2(a) 
of  this  chapter),  however,  the  statement 
required  to  be  filed  in  paragraph  (d)  of 
this  section  must  instead  be  filed  at 
times  and  in  accordance  with 
procedures  to  be  published  by  the 
Internal  Revenue  Service. 
***** 

(b)*  •  • 

(4)*  •  • 

(ii)  A  treaty  exempts  from  tax.  or 
reduces  the  rate  of  tax  on,  fixed  or 
determinable  annual  or  periodical 
income  subject  to  withholding  under 
sections  1441  or  1442  that  a  foreign 
person  receives  firom  a  U.S.  person,  but 
only  if  described  in  paragraphs  (b)(4)(ii) 
(A)  and  (B)  of  this  section,  or  paragraph 
(b)(4)(ii)  (C)  or  (D)  of  this  section. 

(C)  For  payments  made  after 
December  31, 1997,  with  respect  to  a 
treaty  that  contains  a  limitation  on 
benefits  article,  that — 

(1)  The  treaty  exempts  fit)m  tax,  or 
reduces  the  rate  of  tax  on  income 
subject  to  withholding  (as  defined  in 
§  1.1441-2(a)  of  this  chapter)  that  is 
paid  to  a  foreign  person  (other  than  a 
State,  including  a  political  subdivision 
or  local  authority)  that  is  the  beneficial 
owner  of  the  income  and  the  beneficial 
owner  is  related  to  the  person  obligated 
to  pay  the  income  within  the  meaning 
of  sections  267(b)  and  707(b),  and  the 
income  exceeds  $500,000;  and 

(2)  A  foreign  person  (other  than  an 
individual  or  a  State,  including  a 
poUtical  subdivision  or  local  authority) 
meets  the  requirements  of  the  limitation 
on  benefits  article  of  the  treaty;  or 

(D)  For  payments  made  after 
December  31. 1997,  with  respect  to  a 
treaty  that  imposes  any  other  conditions 
for  the  entitlement  of  treaty  benefits,  for 
example  as  a  part  of  the  interest, 
dividends,  or  royalty  article,  that  such 
conditions  are  met; 
***** 

(c)  Reporting  requirement  waived. 

*  *  * 

(1)  Notwithstanding  paragraph  (b)(4) 
or  (5)  of  this  section,  fiiat  a  treaty  has 


reduced  the  rate  of  withholding  tax 
otherwise  applicable  to  a  particular  type 
of  fixed  or  determinable  annual  or 
periodical  income  subject  to 
withholding  under  section  1441  or 
1442.  such  as  dividends,  interest,  rents, 
or  royalties  to  the  extent  such  income  is 
beneficially  owned  by  an  individual  or 
a  State  (including  a  political  subdivision 
or  local  authority); 
***** 

(d)*  *  * 

(4)*    *    * 

(v)  The  provision(s)  of  the  limitation 
on  benefits  article  (if  any)  in  the  treaty 
that  the  taxpajrer  relies  upon  to  meet  the 
requirements  of  that  article  and  a 
statement  of  the  relevant  facts  in 
support  of  the  taxpayer's  claim. 
*        •        •        *        • 

Par.  50.  Section  301.6402-3  is 
amended  as  follows: 

1.  Paragraph  (e)  is  revised  as  set  forth 
below. 

2.  Removing  the  OMB  parenthetical 
and  the  authority  citation  at  the  end  of 
the  section. 

$301.6402-3    Special  rules  applicabia  to 
inconwtax. 

***** 

(e)  In  the  case  of  a  nonresident  alien 
individual  or  foreign  corporation,  the 
appropriate  income  tax  return  on  which 
the  claim  for  refund  or  credit  is  made 
must  contain  the  tax  identification 
number  of  the  taxpayer  required 
pursuant  to  section  6109  and  the  entire 
amount  of  income  of  the  taxpayer 
subject  to  tax,  even  if  the  tax  liability  for 
that  income  was  fully  satisfied  at  source 
through  withholding  under  chapter  3  of 
the  Internal  Revenue  Code.  Also,  if  the 
overpayment  of  tax  resulted  horn  the 
withholding  of  tax  at  source  imder 
chapter  3  of  the  Internal  Revenue  Code, 
a  copy  of  the  Form  1042-S  required  to 
be  provided  to  the  beneficial  owner 
pursuant  to  §  1.1461-l(c)(l)(i)  of  this 
chapter  must  be  attached  to  the  return. 
For  purposes  of  claiming  a  refund,  the 
Form  1042-S  must  include  the  taxpayer 
identifying  number  of  the  beneficial 
owner  even  if  not  othenvise  required. 
No  claim  of  refund  or  credit  under 
chapter  65  may  be  made  by  the  taxpayer 
for  any  amount  that  the  withholding 
agent  has  repaid  to  the  taxpayer 
pursuant  to  §1.1461-2(a)(2)  of  this 
chapter  or  that  was  subject  to  a  set-off 
pursuant  to  §  1.1461-2(a)(3)  of  this 
chapter.  Upon  request,  a  taxpayer  must 
also  submit  such  documentation  as  the 
Commissioner  (or  delegate),  the  District 
Director,  or  the  Assistant  Commissioner 
(International),  may  require  establishing 
that  the  taxpayer  is  the  beneficial  owner 
of  the  income  for  which  a  claim  of 
refund  or  credit  is  being  made. 


PART  502— (REMOVED] 

Par.  51.  Part  502  is  removed. 
PART  503-{REMOVED] 

Par.  52.  Part  503  is  removed. 
PART  509-{AMENDED] 

Par.  53.  The  authority  citation  for  part 
509  is  revised  and  the  authority  citation 
for  "Subpart — General  Income  Tax"  is 
removed,  to  read  as  follows: 

Authority:  26  U.S.C.  62,  3791  and  7805. 

Par.  54.  Part  509  is  amended  as 
follows: 

1.  Subpart— Withholding  of  Tax 
consisting  of  §§  509.1  through  509.10  is 
removed. 

2.  In  §  509.103,  paragraph  (e)  is 
removed  and  reserved. 

3.  In  §  509.117,  paragraph  (a)  is 
removed  and  reserved. 

4.  Sections  509.119  and  509.122  are 
removed. 

PART  513-{AMENDED] 

Par.  55.  The  authority  citation  for  part 

513  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  62. 

Par.  56.  Part  513  is  amended  as 
follows: 

1.  Section  513.1  is  removed. 

2.  Section  513.2  is  amended  as 
follows: 

a.  Paragraphs  (a)(1)  and  (a)(2)  are 
removed  and  reserved. 

b.  Paragraph  (a)(4)  is  removed. 

c.  Paragraph  (b)  is  removed  and 
reserved. 

d.  Paragraphs  (c)  and  (d)  are  removed. 

3.  Section  513.3  is  amended  as 
follows: 

a.  Paragraph  (a)(1)  is  removed  and 
reserved. 

b.  Paragraphs  (b)  and  (c)  are  removed. 

4.  Section  513.4  is  amended  as 
follows: 

a.  Paragraph  (a)  is  removed  and 
reserved. 

b.  Paragraphs  (c)  and  (d)  are  removed. 

5.  Section  513.5  is  amended  as 
follows: 

a.  Paragraph  (a)  is  removed  and 
reserved. 

b.  Paragraphs  (c)  and  (d)  are  removed. 

PART  514— {AMENDED] 

Par.  57.  The  authority  citation  for  part 

514  is  revised  to  read  as  follows: 
Authority:  26  U  S.C.  7805. 

Par.  58.  Part  514  is  amended  as 
follows: 

1.  The  undesignated  centerheading 
preceding  §  514.1  and  §§  514.1  through 
514.10  are  removed. 


2.  Sections  514.20  through  514.21  are 
removed. 

3.  In  §  514.22,  paragraph  (c)  is 
removed. 

4.  Sections  514.23  through  514  32  are 
removed. 

5.  Sections  514.101  through  514.117 
are  removed. 

PART  516— {REMOVED] 
Par.  59.  Part  516  is  removed. 

PART  517— {REMOVED] 
Par.  60.  Part  517  is  removed. 

PART  520— (REMOVED] 
Par.  61.  Part  520  is  removed. 

PART  521— (AMENDED] 

Par.  62.  The  authority  citation  for  part 
521  is  revised  to  read  as  follows: 

Authority:  26  U.S.C  62, 143. 144.  211,  and 
231. 

Par.  63.  Part  521  is  amended  as 
follows: 

1.  Subpart— Withholding  of  Tax 
consisting  of  §8  521.1  throu^i  521.8  is 
removed. 

2.  In  §  521.103,  paragraph  (d)  is 
removed  and  reserved. 
Margaret  Miliier  BichardsoB. 
Commissioner  of  Internal  Bevenue. 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  74 

[Order  No.  2017-66] 

Redress  Provisions  for  Persons  of 
Japanese  Ancestry 

AGBCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  Justice 
hereby  projHJses  a  change  to  the 
regulations  governing  redress  provisions 
for  persons  of  Japanese  ancestry.  This 
change  will  amend  the  standards  of  the 
Civil  Liberties  Act  of  1988  to  make 
eligible  for  payments  of  $20,000  those 
f)ersons  who  were  bom  after  their 
parents  "voluntarily"  evacuated  from 
the  prohibited  military  zones  of  the 
West  Coast  of  the  United  States  as  a 
result  of  military  proclamations  issued 
pursuant  to  Executive  Order  9066  This 
change  will  also  make  eligible  for 
redress  those  persons  who  were  boi-n 
outside  the  prohibited  military  zones  in 
the  United  States  aftpr  their  parents 
were  released  from  mtemnient  (^inps 
during  the  defined  war  period  and 
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whose  parents  had  resided  in  the 
prohibited  military  zones  on  the  West 
Coast  immediately  prior  to  their 
internment.  In  practice,  this  amendment 
will  make  potentially  eligible  those 
persons  who  were  bom  after  their 
parents  were  evacuated,  relocated,  or 
interned  by  the  United  States 
Government,  and  who  could  not  legally 
return  to  their  parents'  original  place  of 
residence  within  the  prohibited  military 
zones  on  the  West  Coast. 
DATES:  Comments  must  be  submitted  on 
or  before  June  6, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  Redress  Administration, 
P.O.  Box  66260.  Washington.  DC  20035- 
6260. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tink  D.  Cooper  or  Emiei  M.  Kuboyama, 
Office  of  Redress  Administration,  Civil 
Rights  Division,  U.S.  Department  of 
Justice.  P.O.  Box  66260,  Washington,  DC 
20035-6260;  (202)  219-6900  (voice)  or 
(202)  219-4710  (TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Civil  Liberties  Act  of  1988,  Pub. 
L.  No.  100-383  (codified  at  50  U.S.C. 
app.  1989  et.  seq.,  as  amended)  ("the 
Act"),  enacted  into  law  the 
recommendations  of  the  Commission  on 
Wartime  Relocation  and  Internment  of 
Civilians  established  by  Congress  in 
1980.  See  Commission  on  Wartime 
Relocation  and  Internment  of  Civilians 
Act,  Pub.  L.  No.  96-317  (1980).  This 
bipartisan  commission  was  established: 
(1)  To  review  the  facts  and 
circumstances  surrounding  Executive 
Order  9066.  issued  February  19,  1942, 
and  the  impact  of  that  Executive  order 
on  American  citizens  and  permanent 
resident  aliens  of  Japanese  ancestry;  (2) 
to  review  directives  of  United  States 
miUtary  forces  requiring  the  relocation 
and,  in  some  cases,  detention  in 
internment  camps  of  these  American 
citizens  and  permanent  resident  aliens; 
and  (3)  to  recommend  appropriate 
remedies.  The  Commission  submitted  to 
Congress  in  February  1983  a  unanimous 
report.  Personal  Justice  Denied,  which 
extensively  reviewed  the  history  and 
circumstances  of  the  decisions  to 
exclude,  remove,  and  then  to  detain 
Japanese-Americans  and  Japanese 
resident  aliens  from  the  West  Coast,  as 
well  as  the  treatment  of  Aleuts  during 
World  War  0.  The  final  part  of  the 
Commission's  report.  Personal  Justice 
Denied  Part  2:  Recommendations. 
concluded  that  these  events  were 
influenced  by  racial  prejudice,  war 
hysteria,  and  a  failure  of  political 
leadership,  and  recommended  remedial 


action  to  be  taken  by  Congress  and  the 
President. 

On  August  10, 1988,  President  Ronald 
Reagan  signed  the  Civil  Liberties  Act  of 
1988  into  law.  The  purposes  of  the  Act 
were  to  acknowledge  and  apologize  for 
the  fundamental  injustice  of  the 
evacuation,  relocation,  and  internment 
of  Japanese- Americans  and  permanent 
resident  aliens  of  Japanese  ancestry,  to 
make  restitution,  and  to  fund  a  public 
education  program  to  prevent  the 
recurrence  of  any  similar  event  in  the 
future. 

Section  105  of  the  Act  makes  the 
Attorney  General  responsible  for 
identifying,  locating,  and  authorizing 
payment  of  redress  to  ehgible 
individuals.  50  U.S.C.  app.  1989l>-4. 
The  Attorney  General  delegated  these 
responsibilities  and  duties  assigned  to 
her  to  the  Assistant  Attorney  General  for 
Civil  Rights,  who,  in  keeping  with 
precedent,  has  designated  the  Office  of 
Redress  Administration  ("ORA")  in  the 
Civil  Rights  Division  to  carry  out  the 
responsibilities  and  duties  mandated  by 
the  Act. 

The  ORA  is  charged  with  identifying 
and  locating  persons  eligible  under  the 
Act.  To  date,  restitution  has  been  paid 
to  a  total  of  79,832  Japanese-Americans 
and  permanent  resident  aliens  of 
Japanese  ancestry. 

In  the  preamble  of  the  final 
regulation,  the  Civil  Rights  Division 
stated  that  "while  chil^n  bom  in 
assembly  centers;  relocations  [sic] 
camps  and  internment  camps  are 
included  as  eligible  for  compensation, 
the  reg^lations  do  not  include  as 
eligible  o^ildren  bom  after  their  parents 
had  volui^arily  relocated  from 
prohibited  military  zones  or  froni^ 
assembly  centers,  relocation  campiVor 
intemment  camps."  54  Fed.  Reg.  344^ 
(1989).  A  number  of  these  persons 
asserted  claims  for  redress  based  on 
their  parents'  evacuation  or  intemment 
by  the  United  States  Government  prior 
to  their  birth  and  their  subsequent 
inability  to  legally  return  to  their 
parents'  original  place  of  residence  in 
the  prohibited  military  zones  on  the 
West  Coast.  However,  based  on  section 
108  of  the  Act  and  28  CFR  74.4,  ORA 
found  these  persons  ineligible  for 
redress.  In  all,  approximately  900 
persons  who  were  bom  after  their 
parents  "voluntarily"  evacuated  from 
the  prohibited  military  zones  or  after 
their  parents  were  released  from 
intemment  camps  claimed 
compensation  under  the  Act.  Most  of 
these  claimants  were  bom  prior  to 
midnight  on  January  2,  1945,  the 
effective  date  of  Proclamation  No.  21, 
which  rescinded  the  prohibited  miUtary 
zones  on  the  West  Coast  and  lifted  the 


general  exclusion  restrictions  on 
persons  of  Japanese  ancestry.  ORA's 
denial  of  redress  to  these  claimants  was 
upheld  during  the  administrative  appeal 
process  set  forth  in  28  CFR  74.17  and  in 
some' decisions  of  the  U.S.  Court  of 
Federal  Claims.  See  Ishida  v.  United 
States.  31  Fed.  CI.  280  (1994);  Tanihara 
v.  United  States,  32  Fed.  CI.  805  (1995). 
However,  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  recently 
determined  that  ORA's  policy  of 
denying  such  claims  was  inconsistent 
with  the  terms  of  the  Act.  Ishida  v. 
United  States.  59  F.3d  1224  (Fed.  Cir. 
1995);  Console  v.  U.S..  No.  94-5150 
(Fed.  Cfr.,  July  10,  1995)  (unpubL). 

n.  Revised  Interpretation 

In  order  to  conform  to  these  recent 
decisions,  the  Civil  Rights  Division 
proposes  to  revise  its  interpretation 
regarding  the  eligibility  for  redress  of 
persons  who  either  were  bom  after  their 
parents  "volimtarily"  evacuated  bom 
the  prohibited  military  zones  on  the 
West  Coast  or  who  were  bom  after  a 
parent  had  been  evacuated  from  the 
prohibited  military  zones  on  the  West 
Coast  and  interned.  Specifically,  the 
regulation  would  reverse  the  Civil 
Rights  Division's  current  policy  of 
denying  redress  to  such  persons  who 
were  prevented  by  law  from  returning  to 
a  parent's  original  place  of  residence  in 
the  prohibited  military  zones  on  the 
West  Coast,  and  who  are  otherwise 
eligible  under  these  regulations. 

'The  appellant  in  Ishida  was  bom  on 
November  23, 1942,  in  Ohio,  after  his 
parents  had  volimtarily  evacuated  from 
Califomia  in  March  1942.  His  claim  of 
deprivation  was  based  on  his  inability 
to  return  to  Califomia  during  World  War 
II.  The  Department's  determination  of 
ineligibility  was  affirmed  by  the  U.S. 
Court  of  Federal  Claims.  However,  as 
mentioned  above,  on  July  6. 1995,  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  reversed,  holding  that  persons 
such  as  Ishida,  who  were  excluded  by 
law  "from  the  parents'  original  place  of 
residence  or  the  family  home"  in  a 
prohibited  military  zone  were  deprived 
of  liberty  as  a  result  of  the  laws  and 
orders  specified  in  the  Act  and  were 
eligible  to  receive  compensation  under 
the  Act.  In  the  companion  case, 
Consolo,  the  court  affirmed  the  trial 
court,  holding  that  for  the  reasons  set 
forth'in  Ishida,  the  appellee,  who  was 
bom  in  Utah  on  April  11, 1943,  after  her 
parents  had  voluntarily  evacuated  from 
Califomia  in  March  1942,  was  also 
eligible  to  receive  redress  under  the  Act. 

'The  Civil  Rights  Division  proposes 
that  it  be  guided  by  certain  principles  in 
applying  the  modified  standard 
discussed  above.  First,  the  Civil  Rights 


Division  proposes  to  apply  the  standard 
not  only  to  persons  similarly  situated  to 
the  plaintiffs  in  Ishida  and  Consolo, 
who  were  bom  after  their  parents 
"voluntarily"  evacuated  the  prohibited 
military  zones  on  the  West  Coast 
pursuant  to  military  proclamations,  but 
also  to  persons  who  were  bom  after 
their  parents  had  been  evacuated  &t>m 
the  prohibited  military  zones  on  the 
West  Coast  and  interned.  These  latter 
persons,  who  were  bom  outside  of  the 
prohibited  military  zones  after  their 
parents  were  released  from  internment 
camps,  also  could  not  return  to  their 
parents'  original  places  of  residence  in 
the  prohibited  military  zones  on  the 
West  Coast.  Because,  consistent  with  the 
Federal  Circuit's  reasoning,  persons  in 
this  category  can  also  be  deemed  to  have 
been  deprived  of  liberty,  based  solely  on 
their  Japanese  ancestry,  as  a  result  of 
certain  Federal  Government  actions,  the 
Civil  Rights  Division*proposes  to  make 
redress  available  to  them.  Accordingly, 
repress  will  be  made  available  to 
persons  bom  outside  of  the  prohibited 
military  zones  after  their  parents  were 
interned  where  at  least  one  parent's 
original  place  of  residence  immediately 
prior  to  his  or  her  intemment  was  in  the 
prohibited  military  zones  of  the  West 
Coast.  However,  this  change  will  not 
affect  those  persons  bom  outside  of  the 
prohibited  miUtary  zones  after  their 
parents  were  released  from  intemment 
camps  during  the  defined  war  period 
where  such  parents  had  resided  outside 
of  the  prohibited  military  zones  on  the 
West  Coast  immediately  prior  to  their 
intemment. 

Second,  the  Civil  Rights  Division 
proposes  to  limit  eligibility  under  this 
policy  to  claimants  bom  prior  to  January 
3, 1945,  the  effective  date  of 
Proclamation  No.  21  (midnight  on 
January  2, 1945).  Proclamation  No.  21 
lifted  the  general  restrictions  that  had 
prevented  persons  of  Japanese  ancestry 
from  returning  to  their  original  places  of 
residence  in  the  prohibited  military 
zones  on  the  West  Coast.  Accordingly, 
persons  bom  on  or  after  January  3, 1945, 
could  legally  return  to  their  parents' 
original  residence  on  the  West  Coast. 

Historical  evidence  indicates  that 
persons  of  Japanese  ancestry  were,  in 
fact,  allowed  to  return  to  the  West  Coast 
without  any  restrictions  as  early  as 
December  17, 1944,  the  date  on  which 
Proclamation  No.  21  was  issued  and  the 
War  Department  publicly  announced 
the  lifting  of  the  general  exclusion 
orders.  In  addition,  on  December  18, 
1944,  the  Secretary  of  the  Interior  issued 
a  press  release  stating  that  the  blanket 
exclusion  orders  for  persons  of  Japanese 
ancestry  on  the  Pacific  Coast  were 
revoked.  Moreover,  War  Relocation 


Authority  ("WRA")  records  indicate 
that  26  people  of  Japanese  ancestry  left 
WRA  intemment  camps  and  returned  to 
California  between  December  17, 1944 
and  January  3, 1945.  However,  because 
the  proclamation  might  not  have  been 
fully  implemented  or  fully  publicized  at 
the  time  of  its  issuance,  ORA  will  not 
use  the  earlier  date  of  issuance  but  will 
use  the  effective  date  of  Proclamation 

No.  21. 

Third,  the  West  Coast  is  defined  as 
those  geographic  areas  in  the  State  of 
Califomia,  the  western  portions  of 
Washington  and  Oregon,  and  the 
southern  portion  of  Arizona,  where 
persons  of  Japanese  ancestry  were 
initially  required  to  reside  and  later 
barred  from  entering,  purauant  to 
several  proclamations.  Proclamation  No. 
4  prohibited  persons  of  Japanese 
ancestry  from  leaving  parts  of  the  West 
Coast  while  the  United  States 
Govemment  was  preparing  to  forcibly 
evacuate  them.  Subsequent 
proclamations  were  issued  to  exclude 
those  of  Japanese  ancestry  from  these 
defined  West  Coast  areas.  For  example, 
persons  of  Japanese  ancestry  were 
excluded  from  Military  Area  No.  1 
pursuant  to  Proclamation  No.  7,  dated 
June  8,  1942,  and  excluded  from  the 
Cahfomia  portion  of  Military  Area  No. 
2  pursuant  to  Proclamation  No.  11, 
dated  August  18, 1942. 

III.  Regulatory  Impact  Analsrsis 

The  Attorney  General  has  determined 
that  this  proposed  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  No.  12866,  and 
accordingly  this  proposed  mle  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  28  CFR  Part  74 

Administrative  j)ractice  and 
procedure.  Aliens,  Archives  and 
records.  Citizenship  and  naturalization. 
Civil  rights,  Indemnity  payments. 
Minority  groups.  Nationality,  War 
claims. 

For  the  reasons  set  forth  in  the 
preamble  and  by  the  authority  vested  in 
me,  including  28  U.S.C.  509  and  510, 
chapter  I  of  title  28  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  revising  part  74  to  read  as 
follows: 

PART  74— CIVIL  UBERTIES  ACT 
REDRESS  PROVISION 

1.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Autliority:  50  U.S.C.  app.  1989b. 

2.  In  Subpart  B,  section  74.3  is 
amended  by  adding  paragraph  (b)(9)  to 
read  as  follows; 


SubfMft  B-Standanto  of  EHgibilHy 

|70    Bkgfbmtf  ilaiifmlnaiom. 

(a)  *  •  * 

(b)*  •  * 

(9)  Individuals  bom  after  a  parent  had 
been  evacuated,  relocated,  or  interned 
pursuant  to  paragraph  (a)(4)  of  this 
section,  and  whose  parent's  or  parents' 
original  place  of  residence  was  in  the 
prohibited  military  zones  on  the  West 
Coast  on  or  after  March  2, 1942.  and 
who  could  not  legally  return  to  their 
parent's  or  parents'  original  place  of 
residence  in  the  prohibited  military 
zones  on  the  West  Coast  prior  to  January 
3, 1945.  This  also  includes  those 
individuals  who  were  bom  after  a 
parent  had  "volimtarily"  evacuated 
pursuant  to  paragraph  (b)(3),  and  whose 
parent's  or  parents'  original  place  of 
residence  was  in  the  prohibited  military 
zones  on  the  West  Coast  immediately 
prior  to  their  evacuation,  and  who  could 
not  legally  return  to  their  parent's  or 
parents'  original  place  of  residence  in 
the  prohibited  military  zones  on  the 
West  Coast  prior  to  January  3, 1945. 
»        *        •        »        • 

Dated:  April  9.  1996. 
Janet  Reno,  (^ 

Attorney  General. 
|FR  Doc.  96-9505  Filed  4-19-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

(OH9^1;  FRL-6482-1] 

Proposed  Approval  and  Promulgation 
of  Revisions  to  the  New  Source  Review 
State  Implementation  Plan;  Ohio 

AGB4CY:  United  States  Environmental 
Protection  Agency -(USEPA). 
ACTION:  Proposed  rule. 


summary:  The  USEPA  proposes  to 
conditionally  approve  a  requested  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Ohio  for  the 
purpose  of  meeting  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA)  with  regard  to  new  source  review 
(NSR)  in  areas  that  have  not  attained  the 
national  ambient  air  quality  standards 
(NAAQS).  The  requested  revision  was 
submitted  by  the  State  to  satisfy  certain 
Federal  requirements  for  an  approvable 
nonattainment  new  source  review  SIP. 
This  proposed  conditional  approval  is 
based  upon  the  State's  agreeing  with 
two  USEPA  interpretations  of  the  Ohio 
mles  and  a  commitment  by  the  State  to 
remedy  the  omission  of  a  definition  for 
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"Pollution  Control  Project"  in  its  NSR 

rules. 

DATES:  Comments  on  this  proposed 

action  must  be  received  in  writing  by 

June  21, 1996. 

ADDRESSES:  Comments  on  this  proposed 

rule  should  be  addressed  to:  J.  Elmer 

Bortzer,  Chief,  Regulation  Development 

Section,  Air  Programs  Branch  (5AR- 

18J),  United  States  Environmental 

Protection  Agency,  Region  5,  77  West 

Jackson  Boulevard,  Chicago,  Illinois 

60604. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  Air  Programs  Branch,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Nearmyer,  Environmental 
Engineer,  Permits  and  Grants  Section, 
Air  Programs  Branch,  (5AR-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Anyone  wishing  to  come  to  the 
Region  5  offices  should  first  contact  Ms. 
Nearmyer  at  (312)  353-4761.  Reference 
fileOH96. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

The  ai'  quality  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
part  D  of  title  I  of  the  CAA.  The  USEPA 
has  issued  a  "General  Preamble" 
describing  its  preliminary  views  on  how 
USEPA  intends  to  review  SIPs  and  SIP 
revisions  submitted  under  part  D, 
including  those  State  submittals 
containing  nonattainment  area  NSR  SIP 
requirements  (See  57  FR  13498  (April 
16,  1992)  and  57  FR  18070  (April  28, 
1992).]  Because  USEPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  tne  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  this  proposal  and  the  supporting 
rationale  regarding  the  approvability  of 
the  submittals.  Prior  to  USEPA 's 
approval  of  a  State's  NSR  SIP  submittal, 
the  State  may  continue  permitting  only 
in  accordance  with  the  new  statutory 
requirements  for  permit  applications 
completed  after  the  relevant  SIP 
submittal  date.  This  policy  was 
explained  in  transition  guidance 
memoranda  from  John  Seitz  dated 
March  11,  1991  and  September  3,  1992. 

As  explained  in  the  March  11 
memorandum.  USEPA  does  not  believe 
Congress  intended  to  mandate  the  more 
stringent  title  I  NSR  requirements 


during  the  time  provided  for  SIP 
development.  States  were  thus  allowed 
to  continue  to  issue  permits  consistent 
with  requirements  in  their  current  NSR 
SIPs  during  that  period,  or  apply  40  CFR 
part  51,  appendix  S  for  newly 
designated  areas  that  did  not  previously 
have  NSR  SIP  requirements. 

The  September  3  memorandum  also 
addressed  the  situation  where  States  did 
not  submit  the  part  D  NSR  SIP 
requirements  or  revisions  by  the 
applicable  statutory  deadline.  For 
permit  applications  found  complete  by 
the  SIP  submittal  deadline,  States  may 
issue  final  permits  under  the  prior  NSR 
rules,  assuming  certain  conditions  in 
the  September  3  memorandum  are  met. 
However,  for  applications  completed 
after  the  SIP  submittal  deadline,  USEPA 
will  consider  the  source  to  be  in 
compliance  with  the  CAA  only  where 
the  source  obtains  ht>m  the  State  a 
permit  that  is  consistent  with  the 
substantive  new  NSR  part  D  provisions 
in  the  CAA.  USEPA  believes  this 
guidance  continues  to  apply  to 
permitting  pending  filial  action  on  NSR 
SIP  submittals. 

In  this  rulemaking  action  on  the  Ohio 
nonattainment  NSR  SIP  revisions, 
USEPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Thus,  USEPA  will  consider  any  timely- 
submitted  comments  before  taking  final 
action  on  this  proposed  rule. 

II.  Review  of  the  Ohio  Submittal 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  USEPA 's  review  of 
SIP  submittals  [see  57  FR  13565-66 
(April  16.  1992)1. 

A.  Analysis  of  State  Submission 

1.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA. 
Section  110(a)(2)  of  the  CAA  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  CAA 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  USEPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  USEPA 
review  and  action.  (See  section  110(k)(l) 


'  Sootion  17Z(cJ(7|  of  the  CAA  provides  that  plan 
provisions  for  nonaltainment  areas  shall  meet  the 
applicable  provisions  of  section  1 10(a)(2)  of  the 
CAA. 


and  57  FR  13565  (April  16. 1992).!  The 
USEPA 's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51. 
appendix  V.  The  USEPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a  submittal. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
section  110(k)(l)(B)  of  the  CAA  if  a 
completeness  determination  is  not  made 
by  USEPA  within  6  months  after  receipt 
of  the  submission. 

It  should  be  noted  that  Ohio's  initial 
NSR  SIP  submittal  was  submitted  in 
response  to  the  part  D  requirements  in 
1977  Amendments  to  the  CAA.  USEPA 
approved  these  provisions  on  October 
31, 1980  (45  FR  72119).  The  State  SIP 
submittal  that  is  the  subject  of  this 
proposed  rule  concerns  amendments  to 
the  earlier  rules  to  satisfy  the 
requirements  of  the  1990  Amendments 
to  the  CAA.  Ohio's  previous  attempt  at 
satisfying  these  additional  with  a 
submittal  to  USEPA  on  August  20. 1993 
ended  in  final  disapproval  by  USEPA  on 
September  21, 1994  (59  FR  48392).  This 
final  rule  initiated  the  sanctions  process 
as  discussed  below. 

The  State  of  Ohio  submitted  draft 
NSR  rules  to  USEPA  for  parallel 
processing  on  March  1, 1996.  Parallel 
processing  is  a  mechanism  developed  to 
expedite  USEPA  action  and  a  State  SIP 
revision  request.  Under  parallel 
processing,  the  State  submits  its  rules  to 
USEPA  when  their  substance  has  been 
finalized  but  before  they  become  finally 
adopted  by  the  State.  The  USEPA  then 
initiates  its  analysis  and  rule  adoption 
process  on  the  draft  State  rules. 
Although  final  action  on  the  requested 
SIP  revision  cannot  occur  until  the  rules 
are  adopted  and  effective,  the  time 
between  final  adoption  by  the  State  and 
approval  by  USEPA  is  shortened 
because  USEPA  begins  its  review  and 
approval  process  before  the  State 
completes  its  rule  adoption  process. 

The  State  of  Ohio  held  a  public 
hearing  on  January  6, 1996,  to  provide 
the  public  an  opportunity  to  present 
oral  comments  on  the  NSR 
implementation  plan  revisions.  After 
the  public  hearing  the  rules  were  filed 
with  the  legislative  rules  committee. 
They  were  adopted  by  the  State  and 
became  effective  on  April  12, 1996,  and 
submitted  to  USEPA  on  April  12,  1996 
as  a  requested  revision  to  the  SIP. 
Although  the  requested  SIP  revision 
includes  both  NSR  rules  and  attainment 
area  rules  intended  to  provide  for 
Prevention  of  Significant  Deterioration 
(PSD),  at  this  time  USEPA  is  only 
rulemaking  on  the  Ohio  NSR  rules.  The 
PSD  rules  will  be  the  subject  of  a 
separate  action. 
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2.  General  Nonattainment  NSR 
Requirements 

The  statutory  requirements  for 
nonattainment  new  soiirce  review  SIPs 
and  permitting  are  found  at  sections  172 
and  173  ofthe  CAA.  Part  D  of  title  I  of 
the  CAA  requires  States  to  address  a 
number  of  nonattainment  NSR 
provisions  in  a  SIP  revision  submittal. 
These  statutory  requirements  have  been 
supplemented  with  more  detailed 
regulations  which  have  been  codified  at 
section  51.165  of  title  40  of  the  Code  of 
Federal  RegulaUons  (40  CFR  51.165). 
What  follows  is  a  summary  of  how  the 
Ohio  submittal  addresses  and  satisfies 
each  of  the  requirements  for  an 
approvable  NSR  plan.  A  more  detailed 
presentation  is  provided  in  this 
proposed  rule  only  in  those  areas  where 
the  Ohio  submittal  has  not  clearly 
satisfied  the  requirements  for  approval. 
USEPA's  complete  evaluation  of  the 
Ohio  NSR  Plan  is  contained  in  a 
technical  support  document  which  is 
available  at  the  Region  5  office  Usted  in 
the  address  section  of  this  p^pposed 
rule. 

a.  Ohio  has  established  provisions  in 
response  to  section  173(a)(1)  ofthe  CAA 
to  assure  that  calculations  of  emissions 
offsets  are  based  on  the  same  emissions 
baseline  used  in  the  demonstration  of 
Reasonable  Further  Progress  (RFP). 
These  provisions  satisfy  USEPA's 
requirements  for  approval. 

b.  Ohio  has  established  provisions  in 
response  to  section  173(c)(1)  ofthe  CAA 
to  allow  offsets  to  be  obtained  in 
another  nonattainment  area  if  the  area 
has  an  equal  or  higher  nonattainment 
classification  and  emissions  from  the 
other  nonattainment  area  contribute  to  a 
NAAQS  violation  in  the  area  in  which 
the  source  would  construct.  These 
provisions  satisfy  USEPA's 
requirements  for  approval. 

c.  Ohio  has  established  provisions  in 
response  to  section  173(c)(1)  ofthe  CAA 
which  requires  that  any  emissions 
offsets  obtained  in  conjunction  with  the 
issuance  of  a  permit  to  a  new  or 
modified  source  must  be  in  effect  and 
enforceable  by  the  time  the  new  or 
modified  source  commences  operation. 
These  provisions  satisfy  USEPA's 
reouirements  for  approval. 

a.  Ohio  has  established  provisions  in 
response  to  section  173(c)(1)  ofthe  CAA 
to  assure  that  emissions  increases  firom 
new  or  modified  sources  are  offset  by 
real  reductions  in  actual  emissions. 
These  provisions  satisfy  USEPA's 
requirements  for  approval. 

e.  Section  173(c)(2)  ofthe  CAA 
prevents  emission  offsets  from  being 
taken  from  reductions  that  are  otherwise 
required  by  the  CAA.  Such  prohibitions 


are  not  expressly  identified  in  Ohio 
Rule  3745-31-22(A)(3)  Emission 
Offsets.  However,  in  the  general 
provisions  covering  all  installation 
permits.  Rule  3745-31-05(A)(2),  a 
permit  must  not  violate  any  applicable 
laws.  The  term  "applicable  laws"  is 
defined  in  Rule  3745-31-01(1)  as 
including  provisions  of  the  CAA.  The 
USEPA  views  this  provision  as 
effectively  preventing  the  State  hom 
using  emission  offsets  from  reductions 
otherwise  required  by  the  CAA.  Ohio 
has  confirmed  that  USEPA's 
interpretation  ofthe  term  "applicable 
laws",  is  the  same  interpretation  that 
the  State  uses  in  a  April  12, 1996  letter, 
therefore,  USEPA  beUeves  that  this 
provision  ofthe  State  rule  satisfies  the 
approval  requirements  of  section 
173(c)(2)  ofthe  CAA. 

f.  Ohio  has  established  provisions  in 
response  to  sections  172(c)(4)  and 
173(a)(1)(B)  ofthe  CAA  that  reflect 
changes  in  growth  allowances; 
specifically,  (1)  the  elimination  of 
existing  growth  allowances  in  any 
nonattainment  area  that  received  a 
notice  prior  to  the  amended  CAA  that 
the  SIP  was  substantially  inadequate  or 
receives  such  a  notice  in  the  future;  and 
(2)  the  restriction  of  growth  allowances 
to  only  those  portions  of  nonattainment 
areas  formally  targeted  as  si>ecial  zones 
for  economic  development.  These 
provisions  satisfy  USEPA's 
requirements  for  approval. 

g.  Ohio  has  provided  for  the 
supplying  of  information  from 
nonattainment  new  sourr«  revinw 
permits  to  USEPA's  Reasonably 
Available  Control  Technology,  Best 
Available  Control  Technology,  Lowest 
Achievable  Emissions  Reduction 
(RACT/BACT/LAER)  clearinghouse  in 
response  to  the  requirement  in  section 
173(d)  of  the  CAA.  This  provision 
which  is  contained  in  the  State's 
workplan  of  its  NSR  grant  satisfies 
USEPA's  requirement  for  approval. 

h.  Ohio  has  established  provisions  in 
response  to  section  819  of  the  CAA  that 
effectively  exempt  activities  related  to 
stripper  wells  from  the  new  additional 
NSR  requirements  of  subparts  2,  3,  and 
4  for  Particulate  Matter  of  10  microns  or 
less  (PM-10).  Ozone,  or  Carbon 
Monoxide  (CO)  nonattainment  areas 
classified  as  serious  or  less  and  having 
a  population  of  less  than  350,000. 
Although  Ohio  does  not  intend  to  issue 
permits  to  stripper  wells,  Ohio's  rules 
are  consistent  with  the  requirements  of 
the  CAA  and  satisfy  USEPA's 
requirements  for  approval. 

i.  Ohio  has  established  a  definition  of 
"stationary  source"  which  includes 
internal  combustion  engines  other  than 
the  newly  defined  category  of  "nonroad 


engines".  This  provision  is  consiatent 
with  the  requirements  in  sections  302(z) 
and  111(a)(3)  of  the  CAA  and.  therefeHe. 
approvable. 

).  Ohio  has  establidied  provisions  in 
response  to  section  173(a)(3)  of  the  CAA 
to  assure  that  owners  or  opentan  of 
each  proposed  new  or  modified  vaafor 
stationary  source  demonstrate,  as  a 
condition  of  permit  issuance,  the 
compliance  of  all  otlier  maior  stationary 
sources  under  the  same  ownership  in 
the  State.  These  provisions  satisfy 
USEPA's  requirements  for  approval 

k.  Ohio  has  established  provisimis  in 
response  to  40  CFR  51.165(aX3Mii)(A)  to 
ensure  that  emissions  offnt  credit  will 
be  allowed  only  for  control  below  an 
emission  limitation  under  an  applicable 
SIP  that  allows  greater  emissions  than 
the  potential  to  emit  of  a  sonroe.  These 
provisions  satisfy  USEPA's 

Tiirements  for  approval. 
Ohio  has  established  [Kovisions  in 
response  to  40  CFR  51.165(a)(3MiiXB) 
for  existing  fuel  combustion  sources 
which  assure  that  emissions  credit  is 
based  on  the  allowable  onissians  under 
the  appUcable  SIP  for  the  type  of  fuel 
being  burned  at  the  time  the  applicatian 
to  construct  is  being  filed.  The 
provisions  require  that  should  a  source 
commit  to  switching  to  a  cleaner  fuel  in 
the  future,  the  permit  must  be 
conditioned  to  require  the  use  of  a 
specified  alternative  control  measure 
which  would  achieve  the  same  degree  of 
emission  reduction  should  the  source 
switch  back  to  a  dirtier  fuel.  Adequate 
suppUes  of  the  new  fuel  must  also  be 
available.  These  provisicms  satisfy 
USEPA's  requirements  for  approval. 

m.  Ohio  has  established  provisions  in 
response  to  40  CFR  51.165(aH3KiiKC) 
that  detail  the  criteria  which  must  be 
met  in  order  for  a  source  to  receive 
credit  for  emissions  reductions  achieved 
by  shutting  down  an  existing  source  or 
curtailing  production  or  operating  hours 
below  baseline  levels.  The^  provisions 
satisfy  USEPA's  requirements  for 
approval. 

n.  Ohio  has  estabUshed  provisions  in 
response  to  40  CFR  51.165(a)(3)(ii)(D) 
that  assure  that  no  emissions  credit  may 
be  allowed  for  replacing  one 
hydrocarbon  compound  with  another 
with  lesser  reactivity.  These  provisions 
satisfy  USEPA  requirements  for 
approval. 

o.  Ohio  has  established  provisions  in 
response  to  40  CFR  51.165(a)(3)(u)(F) 
for  procedures  relating  to  the 
permissible  location  of  offsetting 
emissions.  These  provisions  satisfy 
USEPA  requirements  for  approval. 

p.  Ohio  has  established  provisions  in 
response  to  40  CFR  51.165(a)(3)(ii)(G)  to 
assure  that  credit  for  an  emission 
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reduction  can  be  claimed  to  the  extent 
that  the  State  has  not  relied  on  it  in 
issuing  a  permit,  preparing  an 
attairunent  demonstration,  or 
demonstration  of  further  reasonable 
progress. 

q.  Ohio  has  established  provisions  in 
response  to  40  CFR  51.165(a)(4)  which 
allow  that  fugitive  emissions  may  be 
excluded  from  the  calculation  of  the 
potential  of  a  stationary  source  or 
modification  to  emit  if  the  source  does 
not  belong  to  any  of  the  source 
categories  listed  in  40  CFR  51.165(a)(4). 
These  provisions  satisfy  USEPA's 
requirements  for  approval. 

r.  Ohio  has  established  provisions  in 
response  to  40  CFR  51.165(a)(5)(i)  to 
assure  that  being  granted  an  approval  to 
construct  shall  not  relieve  any  owner  or 
operator  of  the  responsibility  to  comply 
fully  with  applicable  provisions  of  the 
SIP  and  under  any  other  requirements 
under  local.  State  or  Federal  law.  These 
provisions  satisfy  USEPA's 
requirements  for  approval. 

s.  Ohio  has  established  provisions  in 
response  to  40  CFR  51.165(a)(5)(ii)  to 
assure  that  a  source  or  modification  that 
becomes  a  major  stationary  source  or 
major  modification  by  virtue  of  a 
relaxation  in  any  enforceable  limitation 
would  be  required  to  apply  the 
applicable  State  rules  to  the  source  or 
modification  as  though  construction  had 
not  yet  commenced.  These  provisions 
satisfy  USEPA's  requirements  for 
approval. 

t.  Ohio  has  established  provisions  in 
response  to  40  CFR  51.165(b)  to  assure 
that  the  Ohio  nonattainment  rules 
would  apply  to  any  new  major 
stationary  source  or  major  modification 
locating  in  areas  designated  as 
attainment  or  unclassifiable  when  it 
would  cause  or  contribute  to  a  violation 
of  any  national  ambient  air  quality 
standard.  The  new  source  or 
modification  could  alternatively  choose 
to  obtain  sufficient  emission  reductions 
to  compensate  for  its  adverse  impact  on 
ambient  air  quality.  These  provisions 
satisfy  USEPA's  requirements  for 
approval. 

u.  Ohio  has  made  some  changes  to  the 
existing  and  previously  approved  Rule 
3745-3103  (Permit  to  Install 
Exemptions).  This  rule  addresses  the 
cases  in  which  exemptions  from  the 
requirement  to  obtain  a  permit  to  install 
would  be  considered  by  Ohio.  These 
changes  are  in  four  sections:  permanent 
exemptions,  federal  based  exemptions, 
discretionary  exemptions,  and  permit- 
by-rule  exemptions.  USEPA's  analysis 
of  these  provisions  is  as  follows. 

A.  The  introductory  paragraph  to  the 
permanent  exemption  section  states  that 
the  exemptions  "do  not  apply  to  a 


combination  of  common  emissions  units 
that  are  a  major  stationary  source  or 
major  modification."  USEPA  interprets 
this  language  to  mean  that  no  sources  or 
modifications  that  are  major  under  the 
federal  rules  would  be  excused  from  the 
obligation  to  obtain  a  permit  to  install 
by  this  section  of  the  rule. 

B.  The  federal  based  exemptions 
section  excludes  cleanup  activities 
associated  with  the  Comprehensive 
Environmental  Response, 
Compen.sation,  and  Liability  Act  from 
the  requirement  to  obtain  a  permit  to 
install.  USEPA  considers  this 
approvable. 

C.  The  discretionary  exemptions 
section  has  been  approved  in  a  previous 
rulemaking  (45  FR  72119). 

D.  The  permit-by-rule  exemption 
section  currently  applies  to  one 
exemption,  emergency  electrical 
generators  or  emergency  fire  fighting 
water  pumps.  The  equipment  size 
constraints  and  recordkeeping 
conditions  of  this  exemption  are 
consistent  with  the  September  6, 1995 
memo  from  John  Seitz  to  Air  Division 
Directors  regai*ding  calculating  potential 
to  emit  for  emergency  generators,  and  is 
therefore  approvable. 

3.  Ozone 

According  to  section  172(c)(5)  of  the 
CAA,  SIPs  must  require  permits  for  the 
construction  and  operation  of  new  or 
modified  major  stationary  sources.  The 
statutory  permit  requirements  in  ozone 
nonattainment  areas  are  generally 
contained  in  section  173,  and  in  subpart 
2  of  part  D  of  the  CAA.  These  are  the 
minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  For  all 
classifications  of  ozone  nonattainment 
areas  and  for  ozone  transport  regions. 
States  must  adopt  the  appropriate  major 
source  thresholds  and  offset  ratios,  and 
must  adopt  provisions  to  ensure  that 
any  new  or  modified  major  stationary 
source  of  Oxides  of  Nitrogen  (NOx) 
satisfies  the  requirements  applicable  to 
any  major  source  of  Volatile  Organic 
Compounds  (VOC),  imless  a  special 
NOx  exemption  is  granted  by  the 
Administrator  under  the  provision  of 
.section  182(f)  of  the  CAA.  For  serious 
and  severe  ozone  nonattainment  areas. 
State  plans  must  implement  sections 
182(c)(6),  (7)  and  (8)  of  the  CAA  with 
regard  to  modifications. 

For  emissions  of  VOC  and  NOx  in 
ozone  nonattainment  areas,  Ohio  has 
established  the  following  major  source 
thresholds  in  Rule  3745-31-01 
(Definitions)  under  the  definition  of 
"Major  Stationary  Source"  and  offset 
ratios  in  Rule  3745-31-26  (Offset  Ratio 
Requirements)  as  follows: 


Area 
classi- 
fication 

Major 

source 

threshold 

Offset  ra- 
tios 

NOx  pro- 
visions 2 

Marginal 
Mod- 
erate. 

100  tpy*... 
100  tpy  ... 

1.1:1 
1.15:1 

1.1:1 
1.15:1 

2  It  should  be  noted  that  Rule  3745-31- 
26(B)  provides  that  t^x  emissions  from  sta- 
tiorary  sources  shall  t>e  treated  as  a  non- 
attainment  air  poHutant  in  each  county  that  is 
designated  nonattainment  for  ozone.  The  off- 
set requirements  for  ozone  apply  to  NOx  as 
well  except  in  dreas  that  have  been  granted  a 
waiver  under  section  182(f)  of  the  CAA.  It 
should  be  noted  that  Ohio  petitioned  for  and 
was  granted  a  NOx  control  waiver  pursuant  to 
ttie  provisions  of  section  182(0(1)(B)  of  the 
CAA  tMcause  additional  NCbc  reductions 
would  not  F>roduce  net  ozone  air  quality  bene- 
flts.  See  60  FR  36051  (July  13,  1995).  Since 
the  ozone  nonattainment  areas  have  been 
granted  a  NOx  waiver  under  section  182(f),  no 
NOx  offsets  will  be  required  as  long  as  this 
waiver  remains  in  effect. 

Ohio  does  not  have  any  serious, 
severe,  or  extreme  ozone  nonattainment 
areas.  Butler,  Warren,  Hamilton .  and 
Clermont  are  all  designated  as  moderate 
ozone  nonattainment  areas 

Rule  374V31-01  (Definitions)  details 
that  a  net  emissions  increase  for  VOC 
and  NOx  is  significant  imder  the 
definition  of  "significant"  when  the 
increase  is  greater  than  40  tons  per  year. 
In  order  to  establish  whether  an  increase 
in  emissions  is  significant,  the  net 
emissions  increase  must  be  calculated 
by  comparing  the  average  of  the  most 
recent  actual  emissions  of  two 
consecutive  years  within  the  past  five 
year  period  that  is  representative  of 
actual  emissions  unit  operation  to  the 
potential  emissions  of  the  modification. 
These  provisions  satisfy  USEPA's 
requirements  for  approval. 

4.  Carbon  Monoxide  Nonattainment 
NSR  Requirements 

The  statutory  permit  requirements  for 
carbon  monoxide  (CO)  nonattainment 
areas  are  generally  contained  in  section 
173,  and  in  subpart  3  of  part  D  of  the 
CAA.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan. 
States  must  also  adopt  the  appropriate 
major  source  threshold  and  offset  ratio. 

Rule  3745-31-01  (Definitions)  under 
the  definition  of  "significant"  adopts  a 
significance  level  of  100  tpy  for  CO. 
Rule  3745-31-01  (Definitions),  under 
the  definition  of  "Major  Stationary 
Source",  adopts  a  major  source 
threshold  level  of  100  tpy  in  a 
nonattainment  area.  The  offset 
requirement  of  an  amount  equal  to  the 
amount  of  emissions  increase  for  CO 
nonattainment  areas  would  fall  under 
Rule  3745-31-26.  Ohio  does  not 
currently  have  any  CO  nonattaiimient 
areas.  Even  though  these  provisions 
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were  not  required  they  satisfy  USEPA's 
approval  requirements. 

5.  Particulate  Matter  Nonattainment 
NSR  Requirements 

The  statutory  permit  requirements  for 
PM-10  nonattainment  areas  are 
generally  contained  in  section  173,  and 
in  subpart  4  of  part  D  of  the  CAA.  These 
are  the  minimum  requirements  that 
States  must  include  in  an  approvable 
implementation  plan.  For  both  the 
moderate  and  severe  classifications  of 
PM-10  nonattainment  areas.  States  must 
adopt  the  appropriate  major  source 
threshold,  offset  ratio,  significance  level 
for  modifications,  and  provisions  for 
PM-10  preoirsors. 

Ohio  nas  established  major  source 
thresholds,  offset  ratios,  modification 
significance  levels,  and  PM-10 
precursor  provisions  as  follows: 

A.  In  Rule  3745-31-01  (Definitions), 
under  the  definition  of  "Major 
Stationary  Source",  a  major  source 
threshold  level  of  100  tpy  in  areas 
classified  as  nonattainment  has  been 
established. 

B.  A  general  offset  requirement  of  an 
amount  equal  to  the  amount  of 
emissions  increase  is  established  in 
Rule  3745-31-26. 

C.  Rule  3745-31-01  (Definitions) 
adopts  a  significance  level  of  15  tpy  for 
PM-10  under  the  definition  of 
"significant". 

D.  In  accordance  with  the 
requirements  of  section  189  of  the  CAA, 
Rule  3745-31-21  states  that  major 
stationary  sources  of  PM-10  precursors 
shall  be  subject  to  the  applicable  control 
requirements  except  where  the  Director 
determines  that  such  sources  do  not 
contribute  significantly  to  the  PM-10 
levels  that  exceed  the  standard  in  the 
area.  It  should  be  noted  that  on  May  27. 
1994  (59  FR  27464).  USEPA  made  a 
finding  that  PM-10  precursors  do  not 
contribute  significantly  to  PM-10  levels 
that  exceed  t^e  standard. 

PM  precursors  are  pollutants  emitted 
as  gases  that  undergo  chemical 
transformations  to  become  particulate, 
and  principally  include  sulfates  and 
nitrates.  Cuyahoga  and  a  portion  of 
Jefferson  Coimty  are  designated  as  a 
moderate  nonattainment  area  for 
particulate  nwtter.  No  area  has  been 
designatedas  a  severe  nonattainment 
area  for  particulate  matter.  These 
pjQxisiqiis  are  consistent  with  USEPA 
approval  requirements. 

6.  Sulfur  Dioxide  Nonattainment  NSR 
Requirements 

The  statutory  permit  requirements  for 
sulfur  dioxide  (SO2)  nonattainment 
areas  are  generally  contained  in  section 
173,  and  in  subpart  5  of  part  D  of  the 


CAA.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan.  For 
SO2  nonattainment  areas,  States  must 
adopt  the  appropriate  major  source 
threshold,  oBset  ratio,  and  significance 
level  for  modifications. 

The  State  of  Ohio  has  estabUshed  a 
major  source  threshold  level  of  100  tpy 
in  Rule  3745-31-01  (Definitions),  under 
the  definition  of  Major  Stationary 
Source.  A  general  oBset  requirement  of 
an  amount  equal  to  the  amount  of 
emissions  increase  is  established  in 
Rule  3745-31-26.  Rule  3745-31-01 
(Definitions)  under  the  definition  of 
"significant"  adopts  a  significance  level 
of  40  tpy  for  SO2.  Currently,  portions  of 
Coshocton.  Cuyahoga.  Gallia.  Jefferson. 
Lake,  Lorain,  and  Lucas  Coxmties  are 
designated  as  nonattainment  for  SO2. 
Summit  County  has  no  designation 
pending  USEPA  action  on  a  remand. 
These  provisions  are  sufficient  for 
USEPA  approval. 

7.  Lead  Nonattainment  NSR 
Requirements 

The  statutory  permit  requirements  for 
lead  nonattainment  areas  are  generally 
contained  in  section  173  and  in  subpart 
5  of  part  D  of  the  CAA.  These  are  the 
minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  For  lead 
nonattainment  areas.  States  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  and  significance  level  for 
modifications. 

Ohio  established  a  major  source 
threshold  level  for  stationary  soxirces 
which  emit  or  have  the  potential  to  emit 
100  tpy  of  any  pollutant  for  which  the 
area  is  designated  as  nonattainment  in 
Rule  3745-31-01  under  the  definition  of 
"Major  Stationary  Source".  The  offset 
requirement  of  an  amount  equal  to  the 
amount  of  emission  increases  would  fell 
under  the  general  definition  of  Rule 
^745-31-26  and  is  acceptable  to 
USEPA.  Under  the  definition  of 
Significant,  Rule  3745-31-01  includes  a 
significance  level  of  0.6  tpy  for  lead. 
There  are  no  areas  of  Ohio  currently 
designated  as  not  attaining  thelead 
standard. 

8.  Nitrogen  Dioxide  Nonattainment  NSR 
Requirements 

The  statutory  permit  requirements  for 
nitrogen  dioxide  (NO2)  nonattainment 
areas  are  generally  contained  in  section 
173,  and  in  subpart  5  of  part  D  of  the 
CAA.  These  are  the  minimjpi 
requirements  that  States  must  include  in 
an  approvable  implementation  plan.  For 
nonattainment  areas.  States  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio  and  significance  level  for 
modifications.  Although  Ohio  has  no 


NO2  nonattainment  areas  it  has 
complied  with  these  requirements. 

The  State  of  Ohio  has  established  a 
major  source  threshold  tevel  of  100  tpy 
in  Rule  3745-31-01  (Definitions),  under 
the  definition  of  "Major  Stationary 
So\iroe"  for  nonattainment  areas.  Rule 
3745-31-01  (Definitions),  \mder  the 
definition  of  "significant",  adopts  a 
significance  level  of  40  tpy  for  nitrogen 
oxide  (NOx).  The  NOx  offset 
requirement  estabUshed  in  Rule  3745- 
31-26  states  that  the  offset  reqiiirements 
for  ozone  shall  also  apply  to  NOx  unless 
a  NOx  waiver  is  granted  under  section 
182(f)  of  the  CAA.  NO2  is  considered  a 
NOx  so  these  provisions  are  also 
applicable  to  NO2.  As  discussed  in 
footnote  2,  a  NOx  waiver  has  been 
granted  for  all  Ohio  ozone 
nonattainment  areas  and  the  waiver 
effectively  suspends  enforcement  of 
these  requirements  as  long  as  the  waiver 
remains  in  effect.  These  provisions 
satisfy  USEPA's  approval  reqiurements. 

9.  Miscellaneous  Definition  Changes 

Any  definitional  changes  under  Rule 
3745-31-01  as  compared  to  the 
definitions  under  40  CFR  51.165  not 
specifically  mentioned  in  this  proposed 
rule  are  not  significant 

The  definition  of  "Building. 
Structure,  FaciUty.  or  Installation"  and 
'Stationary  Source"  in  40  CFR  51  165 
have  been  combined  xmder  the 
definition  of  "Stationar>-  Source"  under 
Rule  3745-31-01.  This  combination  of 
definitions  satisfies  USEPA's 
requirements  for  approval. 

The  definition  of  "Major 
Modification"  under  Rule  3745-31-01 
does  not  provide  for  the  exemptions 
allowed  under  51.165  (a)(l)(v)(C)  (8) 
and  (9)  pertaining  to  pollution  control 
projects  and  clean  coal  technology 
demonstration  projects.  USEPA 
considers  the  absence  of  these 
exemptions  to  be  more  stringent  than 
the  Federal  definition  and  is.  therefore..^- 
approvable.  :f 

Ohio  has  chosen  to  omit  the 
definition  of  "electric  utility  steam 
generating  unit"  and  the  related 
definition  of  "Representative  Actual 
Annual  Emissions"  from  40  CFR  51.165 
(a)(1)  (xx)  and  (xxi)  since  those  terms 
are  not  used  within  the  Ohio  NSR  rule*. 
Electric  utility  steam  generating  units 
under  the  Federal  definition  would  be 
required  by  Ohio  rules  to  follow  the 
same  permitting  process  and  applicable 
baseline  calculations  as  other  source 
categories.  In  other  words,  Ohio  has  not 
given  electric  utility  steam  generating 
units  the  additional  flexibility  that  the 
Federal  rules  would  otherwise  allow. 
On  this  point  the  State  rule  is  more 
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stringent  than  the  Federal  requirement 
and,  therefore,  approvable. 

Under  the  definition  of  "Actual 
Emissions"  in  Rule  3745-31-01,  Ohio 
has  not  provided  for  a  separate 
interpretation  of  actual  emissions  for 
electric  steam  generating  units  provided 
for  in  40  CFR  51.165(a){l)(xii](E).  This 
omission  is  acceptable  to  USEPA  and 
approvable. 

The  definitions  of  "Temporary  Clean 
Coal  Technology  Demonstration 
Project"  and  "Clean  Coal  Technology 
Demonstration  Project"  are  contained  in 
Rule  3745-31-21  as  opposed  to  Ohio's 
Rule  which  holds  the  defmitions  (3745- 
31-01).  The  placement  of  these 
definitions  is  acceptable  to  USEPA  and 
approvabJe, 

The  definition  of  "Pollution  Control 
Project"  from  40  CFR  51.165  (a)(l)(xxv) 
has  been  omitted  from  the  Ohio  rules 
although  the  term  is  utilized  in  the 
definitions  of  "modify"  and 
"modification".  Inclusion  of  the  Federal 
definition  of  this  term  is  a  mandatory 
requirement  for  Federal  approval  of  the 
Ohio  NSR  requested  SIP  revision  unless 
the  State  demonstrates  that  the 
definition  used  in  the  State  rule  is  more 
or  equally  stringent  as  the  Federal 
definition.  Because  Ohio  has  not  used 
this  term  in  its  NSR  rule,  it  has  not 
satisfied  this  requirement.  In  an  April 
12, 1996  transmittal  letter  of  Ohio's 
finally  adopted  NSR  rules  to  USEPA, 
Ohio  has  committed  to  modify  its  NSR 
rules  to  incorporate  the  definition  of 
"Pollution  Control  Project"  not  later 
than  September  21, 1997.  Based  on  this 
commitment,  USEPA  proposes  approval 
of  the  Ohio  NSR  rules. 

Each  time  Ohio  used  the  term 
regulated  pollutant  in  their  rules,  such 
as  the  definitions  of  "Major  Stationary 
Source"  and  "Significant,"  the  term  is 
qualified  with  the  statement  "including 
lead  compounds  but  excluding  other  air 
pollutants  regulated  due  to  being  listed 
under  section  1 12  of  the  CAA". 

This  statement  is  consistent  with 
sectionll2(b)(6)ofthe  CAA  and  is, 
therefore,  approvable. 

m.  Proposed  Rulemaking  Action 

As  stated  above,  the  Ohio  NSR 
submittal  contains  one  deficiency  which 
is  sufficient  to  serve  as  a  basis  for 
USEPA  disapproval  of  the  State's 
requested  SIP  revision.  Furthermore, 
two  interpretations  listed  in  e.  and  u.  of 
11(A)(1)  could  be  a  disapproval  item  in 
the  absence  of  State  concurrence  with 
USEPA's  interpretation.  Because, 
however,  the  State  has  committed  to 
remedy  the  deficiency  identified  not 
later  than  September  21,  1997  and 
agreed  that  USEPA's  interpretations  of 
the  State  rules  are  consistent  with  the 


State's  own  interpretations,  USEPA 
proposes  to  conditionally  approve  the 
requested  SIP  revision.  Conditional 
approval  would  allow  the  State  one  year 
from  final  rulemaking  to  remedy  the 
deficiencies  identified  above.  If  the 
State  remedies  the  deficiencies  prior  to 
the  one  year  deadline,  USEPA  will 
rulemake  to  convert  the  conditional 
approval  to  an  approval.  If  the  State 
does  not  remedy  the  deficiencies  within 
the  allowed  one  year  period,  the 
conditional  approval  will  become  a 
disapproval. 

The  rules  proposed  for  conditional 
approval  in  this  rulemaking  action  are 
OAC  3745-31-01(A)(B)(C)(D)(E)(F) 
(G)(H)(I)(J)(K)(L)(M)(N)(0)(Qj(R)(S)(V) 
(W)(X)(Y)(Z)(AA}(BB)(Cq 
(DD)(EE)(FF)(GG)(HH)(n)(n)(KK)(LL) 
(MM)(NN)(00)(PP)(SS)(TT)(WW) 
(XX)(YY)(ZZ)(BBB)(DDD),  3745-31- 
02(A)(2)(C)(D),  3745-31-03 
(A)(l)(2)(a)(3)(4),  3745-31- 
05(A)(2)(d)(0(D)(F),  3745-31-09,  3745- 
31-10,  3745-31-21,  3745-31-22,  3745- 
31-23,  3745-31-24,  3745-31-25,  3745- 
31-26.  3745-31-27. 

rv.  Impact  on  Sanctions 

In  a  final  rule  published  on 
September  21, 1994  (59  FR  48392), 
USEPA  disapproved  Ohio's  August  20, 
1993  submittal  of  a  requested  SIP 
revision  for  NSR.  That  final  rule 
initiated  USEPA's  sanction  process  as 
discussed  in  USEPA's  August  4,  1994 
(59  FR  39832)  Final  Rule  and  Notice  on 
CAA  Sanctions.  This  August  4, 1994 
final  rule  finalized  USEPA's  selection  of 
sequence  of  mandatory  sanctions  for 
findings  made  pursuant  to  section  179 
of  the  CAA.  See  59  FR  39832.  This 
rulemaking  states  that  the  section 
179(b)(2)  of  the  CAA  offset  sanction 
applies  in  an  area  18  months  from  the 
date  when  the  USEPA  makes  a  finding 
under  section  179(a)  of  the  CAA  with 
regard  to  that  area.  Furthermore,  the 
section  179(b)(1)  of  the  CAA  highway 
funding  restrictions  apply  in  an  area  6 
months  following  apphcation  of  the 
offset  sanction.  Because  the  effective 
date  of  USEPA's  disapproval  of  Ohio's 
earlier  NSR  SIP  revision  request  is 
October  21, 1994,  the  requirement  for- 
two-for  one  offsets  of  sources  receiving 
permits  for  major  new  sources  or 
modifications  located  in  Ohio 
nonattainment  areas  is  scheduled  to 
begin  April  21,  1996.  Similarly  the  start 
date  for  imposing  highway  funding 
sanctions  is  October  21,  1996.  Any 
sanction  USEPA  imposes  must  remain 
in  place  until  USEPA  determines  that 
the  State  has  come  into  compliance. 

Because  USEPA  is  proposing  to 
conditionally  approve  Ohio's  requested 
NSR  SIP  submittal,  in  the  rules  section 


of  this  Federal  Register  the  USEPA  is 
issuing  an  interim  final  determination 
that  the  Ohio  has  corrected  the 
deficiency  created  when  the  USEPA 
disapproved  the  Ohio  requested  SIP 
revision  for  NSR.  This  interim 
determination  is  intended  to  defer  the 
application  of  the  twofor-one  offset  and 
highway  funding  sanctions  until  USEPA 
makes  a  final  determination  on  the 
Ohio's  NSR  submittal. 

V.  Request  for  Public  Comments 

The  USEPA  is  requesting  comments 
on  all  aspects  of  the  requested  SIP 
revision  and  USEPA's  proposed 
rulemaking  action.  Comments  received 
by  the  date  indicated  above  will  be 
considered  in  the  development  of 
USEPA's  final  rulemaking  action. 

VI.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12868 
review. 

Vn.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  endties.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  tban  50,000. 

USEPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  USEPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore, 
USEPA  certifies  that  this  disapproval 
action  does-not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 

Sip  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 


Federal-Slate  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct  1976);  42  U.S.C. 
7410(a)(2). 

VIII.  Unfunded  Mandates 

Under  sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22,  1995,  USEPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  a 
State,  local  and/or  tribal  govemment(s) 
in  the  aggregate.  The  USEPA  must  also 
develop  a  plan  with  regard  to  small 
governments  that  would  be  significantly 
or  uniquely  affected  by  the  rule. 

Because  this  proposed  rule  if  finally 
adopted  is  estimated  to  result  in  the 
expenditure  by  State,  local  and  tribal 
governments  or  the  private  sector  of  less 
than  $100  million  in  any  one  year, 
USEPA  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  selection  of  the  least 
costly,  most  cost  effective,  or  least 
burdensome  alternative  and  because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  USEPA  is  not  required  to  develop 
a  plan  for  small  govenmients.  Further, 
this  proposed  rule  if  finally  adopted 
only  approves  existing  State  regulations; 
it  imposes  no  new  requirements. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  iWdrocarbons, 
Intergovernmental  rtkitions.  New  source 
review.  Nitrogen  dioxidevParticulale 
matter.  Lead,  Carbon  monoxide. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  15, 1996. 
David  A.  UUrich, 
Acting  Regional  Administrator. 
(FR  Doc.  96-9914  Filed  4-19-96;  8:45  am) 
BiuiNOCooe  e6«fr-«o-p 


40  CFR  Part  52 

[CA  157-^)007;  FRL-6460-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  New  Source  Review 
and  Prevention  of  Significant 
Deterioration  Imptementatlon  Plan  for 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  EPA  proposes  to  approve 
with  a  contingency,  and  disapprove  in 
the  alternative  Monterey  Bay  Unified 
Air  Pollution  Control  District  (District) 
Rules  207  and  215  for  the  purpose  of 
meeting  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  Act) 
with  regard  to  new  source  review  (NSR) 
in  areas  that  have  not  attained  the 
national  ambient  air  quality  standards 
(NAAQS).  Rules  207  (Review  of  New 
and  Modified  Sources)  and  215 
(Banking  of  Emission  Reductions)  were 
submitted  by  the  State  of  California  on 
behalf  of  the  District  as  a  requested  State 
Implementation  Plan  (SIP)  revision  to 
satisfy  certain  Federal  requirements  for 
an  approvable  nonattainment  new 
source  review  SIP.  This  submittal  also 
satisfies  the  requirements  for  a 
Prevention  of  Significant  Deterioration 
(PSD)  program.  This  propo^d  approval 
is  contingent  upon  the  District 
correcting  existing  deficiencies  in  its 
NSR  and  PSD  submittal  before  EPA 
promulgates  a  final  rulemaking  on  this 
submittal.  Should  the  District  fail  to 
correct  all  deficiencies  in  this  submittal, 
then  this  notice  will  serve  as  a  proposed 
disapproval  of  the  submittal. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  22, 1996. 

ADDRESSES:  To  submit  comments  or 
receive  further  information,  please 
contact  Steve  Ringer,  Environmental 
Engineer,  New  Source  Section,  Air  & 
Toxics  Division  (A-5-1),  EPA  Region  9, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105.  Copies  of  the  State's  submittal 
and  other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  (1)  EPA 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105;  (2)  Air  Resources 
Board,  2020  L  Street,  Sacramento.  CA 
95814;  (3)  Monterey  Bay  Unified  Air 
Pollution  Control  District,  24580  Silver 
Cloud  Court.  Monterey  CA  93940. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ringer  (415)  744-1260. 
SUPPLEMENTARY  INFORMATION:  The  air 
quality  planning  requirements  for 
nonattainment  NSR  are  set  out  in  part 


D  of  title  1  of  the  Clean  Air  Act.  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  part  D,  including  those 
State  submittals  containing 
nonattainment  NSR  SIP  requirements 
(see  57  FR  13498  (April  16,  1992)  and 
57  FR  18070  (April  28, 1992)].  Because 
EPA  is  describing  its  interpretations 
here  only  in  broad  terms,  the  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion. 

Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
implementation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
172(c)(7)  of  the  Act  provides  that  plan 
provisions  for  nonattainment  areas  shall 
meet  the  applicable  provisions  of 
Section  110(a)(2). 

The  District  held  a  public  hearing  on 
May  17. 1995  to  entertain  public 
comment  on  rules  207  and  215.  On  May 
17,  1995,  the  rules  were  adopted  by  the 
District  Board  of  Directors  and 
submitted  to  the  State.  On  August  10, 
1995  the  rules  were  submitted  to  EPA  as 
a  proposed  revision  to  the  California 

SIP. 

EPA  deemed  the  submittal  complete 
on  October  4,  1995.  The  submittal  has 
since  been  reviewed  and  found  to  be 
complete  but  lacking  certain 
requirements  that  would  make  it  fully 
approvable.  The  District  has.  however, 
committed  to  correct  the  deficiencies 
described  below  and  submit  a  rule  with 
these  changes  for  inclusion  into  the  SIP. 
Therefore,  contingent  on  the  submittal 
of  a  fully  approvable  SIP  revision,  as 
described  below,  EPA  proposes  to 
approve  the  District's  nonattainment 
NSR  and  attainment  PSD  SIP  submittal. 
If  the  District  fails  to  correct  the 
deficiencies  in  this  submittal,  then 
EPA's  final  action  will  be  a  disap^oval.  y 

Summary  of  Rule  Contents 

The  Monterey  Bay  Unified  Air 
Pollution  Control  District  submitted  to 
EPA  for  adoption  into  the  applicable 
NSR  SIP  Rules  207  (Review  of  New  or 
Modified  Sources)  and  215  (Banking  of 
Emissions  Reductions).  Rule  207  is 
intended  to  replace  existing  NSR  SIP 
Rule  207  (Review  of  New  or  Modified 
Source);  and  Rule  215  is  a  new  addition 
to  the  existing  SIP. 

These  submitted  rules  constitute  the 
Districts  new  source  permitting 
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regulations.  Rule  207  consists  of 
definitions,  requirements,  including 
applicability,  major  source  deHnitions, 
offsets,  increment  analysis,  and  Lowest 
Achievable  Emission  Rate/Best 
Available  Control  Technology.  Rule  215 
establishes  procedures  for  the  creation, 
banking,  and  use  of  emission  reduction 
credits.  This  last  rule  has  indirect 
bearing  on  new  source  review,  as  these 
credits  can  be  obtained  by  new  sounds 
and  used  as  offsets. 

Within  the  District,  Monterey  County, 
San  Benito  County,  and  Santa  Cruz 
County  an'  currently  designated  as 
Moderate  nonattainment  fur  Ozone.  All 
other  areas  within  the  District  are 
designated  as  attainment  or 
unciassinable  with  respect  to  the 
NAAQS.  District  nonattainment  rules 
must  therefore  apply  to  all  major  new  or 
modified  stationary  sources  proposing 
to  emit  VOC  or  NOx  in  the 
nonattainment  areas  noted  above.  The 
nonattainment  provisions  must  also 
apply  to  any  source  which  would 
contribute  to  a  violation  of  the  NAAQS. 
The  PSD  provisions  submitted  by  the 
District  apply  to  major  new  or  modified 
stationary  sources  proposing  to  emit 
attainment  pollutants. 

The  Clean  Air  Act  requirements  are 
found  at  .sections  172  and  173  for 
nonattainment  NSR  permitting  and  at 
section  165  for  PSD  permitting.  With 
certain  exception.*,  described  below,  the 
District's  submittal  satisfies  these 
requirements.  For  a  detailed  description 
of  how  the  submitted  rule  meets  the 
applicable  requirements,  please  refer  to 
EPA's  technical  .support  document. 

Rule  Deficiencies  That  Must  Be 
Corrected 

Rule  207 

Section  4.2.9:  Currently  this  section 
states  that  "all  emission  reductions 
must  be  in  effect  and  enforceable  by  the 
time  the  new  or  modified  source 
commences  operation".  However, 
section  173(a)  of  the  Clean  Air  Act 
requires  that  any  emission  reduction 
required  as  a  precondition  of  the 
issuance  of  a  permit  shall  be  made 
federally  enforceable  prior  to  permit 
issuance.  Therefore,  the  District  must 
change  this  language  to  meet  the  above 
Clean  Air  Act  requirement. 
.    Section  4.3.3.2.  This  section  allows  a 
source  to  obtain  offsets  from  a  different 
air  basin  it  the  applicant  provides  them 
at  the  stated  rntios  or  at  a  ratio  and 
distance  approved  by  the  District  as 
long  as  the  source  demonstrates  a  net  air 
quality  benefit.  However,  Section  173(c) 
of  the  Clean  .Vir  Act  requires  that 
emission  reductions  obtained  from 
another  nonattainment  area  may  be  used 


only  if  (A)  the  other  area  has  an  equal 
or  higher  nonattainment  classification 
than  the  area  in  which  the  source  is 
located,  and  (B)  emissions  &om  such 
other  area  contribute  to  a  violation  of 
the  national  ambient  air  quality 
standard  in  the  nonattainment  area  in 
which  the  source  is  located.  Thus,  the 
rule  should  have  language  which 
evplicitly  requires  the  two  conditions 
above. 

Proposed  Action 

EPA  is  proposing  to  approve,  with 
disapproval  in  the  alternative,  the  plan 
revisions  submitted  by  the  California 
Resources  Board  on  behalf  of  Monterey 
Bay  Unified  Air  Pollution  Control 
District  on  August  10,  1995.  Full 
approval  as  a  final  action  on  these  rules 
is  contingent  upon  the  District  making 
the  required  changes  listed  above. 

If  the  specified  changes  arc  not  made 
before  EPA's  final  action  on  this 
submittal,  then  EPA's  final  action  will 
be  a  disapproval.  If  finalized,  this 
disapproval  would  constitute  a 
disapproval  under  section  179(a)(2)  of 
the  Act  (see  57  FR  13566-67).  As 
provided  under  section  179(a)  of  the 
Act,  the  District  would  have  up  to  18 
months  after  a  final  SIP  disapproval  to 
correct  the  deficiencies  that  are  the 
subject  of  the  disapproval  before  EPA  is 
required  to  impose  sanctions.  If  the 
District  does  not  correct  its  SIP 
deficiencies  within  18  months,  then 
section  179(a)(4)  requires  the  immediate 
application  of  sanctions.  According  to 
section  179(b),  sanctions  can  take  the 
form  of  a  loss  of  highway  funds  or  a  two 
to  one  emissions  offset  ratio.  Once  the 
Administrator  applies  one  of  the  section 
179(b)  sanctions,  the  State  will  then 
have  an  additional  six  months  to  correct 
any  deficiencies.  Section  179(a)(4) 
requires  that  both  highway  and  offsets 
sanctions  must  be  applied  if  any 
deficiencies  are  still  not  corrected  after 
the  additional  six  month  period. 

EPA  is  requesting  comments  on  all 
aspects  of  the  requested  SIP  revision 
and  EPA's  proposed  rulemaking  action. 
Comments  received  by  the  date 
indicated  above  will  be  considered  in 
the  development  of  EPA's  final  rule. 

Administrative  Review 

Nothing  in  this  action  should  be 
constnied  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  (he  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  goveriunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-€6  (S.Ct  1976);  42  U.S.C. 
7410(a)(2).  The  Office  of  Management 
and  Budget  has  exempted  this  rule  from 
the  requirements  of  section  6  of 
Executive  Order  12866. 

Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  miUion  or  more. 
EPA  has  determined  that  the  approval 
proposed  in  this  document  does  not 
include  such  a  federal  mandate,  as  this 
proposed  federal  action  would  approve 
pre-existing  requirements  under  state  or 
local  law,  and  would  impose  no  new 
federal  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  hydrocarbons, 
intergovernmental  relations,  new  source 
review,  nitrogen  dioxide,  particulate 
matter,  reporting  and  record-keeping 
requirements,  sulfur  dioxide,  and 
volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 


Dated.  April  10, 1996. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc.  96-9848  Filed  4-19-96;  8:45  am] 
BiUJNOCOOE  a8«0-80-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 

[BPD-805-P] 

RiN0938-AQ68 

Medicare  and  Medicaid  Programs;  New 
Payment  Methodology  for  Routine 
Extended  Care  Services  Provided  in  a 
Swing-Bed  Hospital 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  Rule. 


SUMMARY:  This  proposed  rule  would 
revise  the  regulations  governing  the 
methodology  for  payment  of  routine 
extended  care  services  furnished  in  a 
swing-bed  hospital.  Medicare  payment 
for  these  services  is  determined  based 
on  the  average  rate  per  patient  day  paid 
by  Medicare  for  these  same  services 
provided  in  freestanding  skilled  nursing 
facilities  (SNFs)  in  the  region  in  which 
the  hospital  is  located.  The  reasonable 
cost  for  these  services  is  the  higher  of 
the  reasonable  cost  rates  in  effect  for  the 
current  calendar  year  or  for  the  previous 
calendar  year.  In  addition,  this  proposed 
rule  would  revise  the  regulations 
concerning  the  method  used  to  allocate 
hospital  general  routine  inpatient 
service  costs  for  purposes  of 
determining  payments  to  swing-bed 
hospitals.  These  changes  are  necessary 
to  conform  the  regulations  to  section 
1883  of  the  Social  Security  Act  (the 
Act),  and  section  4008(i)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  Jime  21, 1996. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
805-P,  P.O.  Box  7517,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW,  Washington.  DC  20201,  or 


Room  C5-09-2B.  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-805-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  30^-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW, 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Walker  (410)  786-7278. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Frequently,  hospitals  participating  in 
Medicare  and  Medicaid,  particularly 
those  located  in  rural  areas,  have 
provided  both  inpatient  acute  and  long- 
term  care  in  the  same  facility.  However. 
Medicaid  regulations  at  42  CFR  440.40 
require  that  long-term  care  be  provided 
in  a  separately  identifiable  "distinct- 
part"  unit. 

Before  the  enactjnent  of  the  Omnibus 
Budget  Reconciliation  Act  of  1980 
(Public  Law  96-^99),  small  rural 
hospitals  had  difficulty  in  establishing 
separately  identifiable  units  for 
Medicare  and  Medicaid  long-term  care 
because  of  limitations  in  their  physical 
plant  and  accounting  capabilities.  These 
hospitals  often  had  an  excess  of  hospital 
beds,  while  their  communities  had  a 
scarcity  of  long-term  care  beds  in 
Medicare  and  Medicaid  participating 
facilities.  To  alleviate  this  problem. 
Congress  enacted  section  904  of  Public 
Law  96-499,  known  as  the  "swing-bed 
provision,"  which  authorized  a  cost- 
efficient  means  of  providing  nursing 
home  care  in  rural  communities.  This 
provision  added  sections  1883  and  1913 
of  the  Social  Security  Act  (the  Act), 
under  which  certain  rural  hospitals  with 
fewer  than  50  beds  could  use  their 
inpatient  facilities  to  furnish  long-term 
care  services  to  Medicare  and  Medicaid 
patients.  These  hospitals  are  thus 
permitted  to  vary  the  level  of  care  they 
provide  in  response  to  changing  patient 
needs  by  using  the  same  bed  to  furnish 
hospital  services  at  one  time  and  SNF 
services  at  another. 

Hospitals  with  approved  swing-bed 
programs  that  furnished  long-term  care 
services  were  paid  at  rates  that  were 
deemed  appropriate  for  those  services 
and  were  generally  lower  than  hospital 
rates.  Medicare  payment  forroutine 
SNF  services  was  made  at  the  average 


Statewide  Medicaid  rate  for  the 
previous  calendar  year.  Payment  for 
ancillary  services  was  made  based  on 
reasonable  cost. 

On  December  22. 1987,  the  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBRA  1987)  (Public  Law  100-203)  was 
enacted.  Section  4005(b)  of  OBRA  1987 
amended  section  1883(b)(1)  of  the  Act  to 
provide  for  an  expansion  of  the  existing 
Medicare  swing-bed  program  to  include 
rural  hospitals  with  more  than  49  but 
fewer  than  100  beds,  effective  for  swing- 
bed  agreements  entered  into  after  March 
31,  1988.  Although  rural  hospitals 
having  more  than  49  beds  but  fewer 
than  100  beds  can  be  swing-t)ed 
hospitals,  they  are  subject  to  additional 
payment  limitations  that  do  not  apply  to 
the  smaller  swing-bed  hospitals. 

Specifically,  section  1883(d)  of  the 
Act  states  that  Medicare  payment  for 
SNF  services  furnished  by  hospitals 
with  more  than  49  beds  but  fewer  than 
100  beds  may  not  be  made  either  for:  (1) 
extended  care  services  that  are 
furnished  to  a  swing-bed  hospital  SNF 
patient  more  than  5  days  (excluding 
weekends  and  holidays)  after  a  bed  in 
a  SNF  becomes  available  in  the 
geographic  region,  unless  the  patient's 
physician  certifies  within  the  5-day 
period  that  the  transfer  of  the  patient  is 
not  medically  appropriate;  or  (2)  days  of 
SNF  care  in  a  cost  reporting  period  once 
Medicare  covered  days  of  SNF  care 
exceed  15  percent  of  the  product  of  the 
number  of  days  in  the  period  and  the 
average  number  of  licensed  beds  in  the 
hospital  during  that  period.  Payment 
will,  however,  continue  to  be  made  for 
patients  who  are  receiving  SNF  care  at 
the  time  the  limit  is  reached. 

Also,  sections  4201(a)(3),  4204, 
4211(h)(9),  and  4214  of  OBRA  1987 
provide  that  effective  with  services 
furnished  on  or  after  October  1.  1990, 
the  terms  "skilled  nursing  facilities" 
(SNFs)  and  "intermediate  care 
facilities"  (ICFs)  would  no  longer  be 
used  for  the  purpose  of  certifying  a 
facility  for  the  Medicaid  program. 
Instead,  thev  would  be  replaced  by  the 
term  "nursing  facility  '  (NF).  Before  that  • 
date,  under  the  Medicaid  program,  a 
swing-bed  hospital  could  furnish  SNF- 
type,  as  well^ICF-type.  services  to 
non-Medicare  p^ents.  Now,  the  NF 
level  of  care  encorhpasses  services  that 
were  previously  knoWn  as  SNF-type  and 
ICF-type  services.  Thus,  for  purposes  of 
the  Medicaid  program,  facilities  are  no 
longer  certified  as  ICFs  but  instead  are 
certified  only  as  NFs,  and  can  provide 
services  as  defined  in  section  1919(a)(1) 
of  the  Act.  Effective  October  1.  1990. 
these  long-term  care  services  furnished 
by  swing-bed  hospitals  to  Medicaid  and 


^ 
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to  other  non-Medicare  patients  have 
been  referred  to  as  NF-type  services. 

On  November  5,  1990,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  1990)  (Public  Law  101-508)  was 
enacted.  Section  4008(j)  of  OBRA  1990 
amended  section  1883(a)(2)(B)(ii)(II)  of 
the  Act  to  provide  for  a  new 
methodology  to  pay  for  routine  SNF 
services  provided  in  a  swing-bed 
hospital.  Effective  for  services  furnished 
on  or  after  October  1,  1990,  Medicare 
payment  for  routine  SNF  services  in  a 
swing-bed  hospital  is  based  on  the 
average  rate  per  patient  day  paid  by 
Medicare  for  routine  services  provided 
in  freestanding  SNFs  in  the  region  in 
which  the  hospital  is  located.  The  rates 
me  calculated  using  the  regions  as 
deflned  in  section  1886(d)(2)(D)  of  the 
Act. 

Section  4008(j)(2)  of  OBR.\  1990  also 
provides  for  a  "hold  harmless" 
provision.  Under  this  provision,  if  the 
reasonable  cost  of  routine  SNF  services 
furnished  by  a  hospital  during  a 
calendar  year  is  less  than  the  reasonable 
cost  of  these  services  determined  for  the 
prior  calendar  year,  payment  is  to  b« 
based  on  the  reasonable  cost 
determination  for  the  prior  calendar 
year. 

II.  Provisions  of  This  Proposed  Rule 

A.  New  Payment  Rate  Methodology 

In  accordance  with  section  1883  of 
the  Act,  as  amended  by  section  4008(j) 
of  OBRA  1990.  this  proposed  rule 
would  implement  in  regulations  a 
revised  methodology  for  Medicare 
payment  of  routine  SNF  services 
provided  in  a  swing-bed  hospital. 
Presently,  under  §413. 114(c)(1),  the 
reasonable  cost  of  routine  SNF  services 
is  based  on  the  average  Statewide  rate 
per  patient  day  paid  under  the  State 
Medicaid  plan  for  routine  services 
furnished  by  SNFs  in  that  State  during 
the  previous  calendar  year.  Under  this 
proposed  rule,  Medicare  payment  to  a 
swing-bed  hospital  for  routiue  services 
would  be  based  on  the  average  rate  per 
patient  day  paid  by  Medicare  for  routine 


SNF  services  provided  in  a  freestanding 
SNF  in  the  region  in  which  the  hospital 
is  located.  These  rates  would  be 
determined  prospectively  based  on  the 
most  current  SNF  settled  cost  reporting 
data  available  (increased  in  a 
compounded  manner,  using  the  increase 
applicable  to  the  SNF  routine  cost 
limits,  up  to  and  including  the  calendar 
year  for  which  the  rates  are  in  effect). 
Rates  would  be  calculated  using  the 
regions  as  defined  in  section 
1886(d)(2)(D)  of  the  Act  (that  Is,  one  of 
the  nine  census  divisions  established  by 
the  Bureau  of  the  Census).  Payment  for 
ancillary  services  furnished  as  SNF 
services  in  swing-bed  hospitals  would 
continue  to  be  paid  on  a  reasonable  cost 
basis. 

The  rates  applicable  to  calendar  years 
1990  through  1994,  listed  below,  have 
b«en  published  in  section  2231  of  the 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-1).  We  will  continue  to  publish 
annual  updates  in  that  manual. 

Section  B  below  describes  the 
methodology  for  calculating  the 
Medicare  swing-bed  rates.  Tables  A 
through  E  provide  the  Medicare  swing- 
bed  rates  for  services  furnished  on  or 
after  October  1,  1990,  and  before 
December  31, 1990,  as  well  as  for 
services  furnished  in  calendar  years 
1991.  1992, 1993, 1994,  and  1995. 
(These  rates  were  applied  beginning 
October  1,  1990.  Implementation  of  the 
rates  was  accomplished  by  means  of 
HCFA  administrative  issuances,  as 
addressed  above.)  If  there  are  additional 
changes  in  the  methodology,  these 
revisions  would  be  published  through 
notice  and  comment  rulemaking  in  the 
Federal  Register. 

In  accordance  with  section  4008(j)(2) 
of  OBRA  1990,  this  proposed  rule  also 
includes  a  hold  harmless  provision  for 
Medicare  swing-bed  payments.  As  noted 
above,  this  provision  would  allow  for 
payment  of  the  higher  of  the  payment 
rate  in  effect  for  the  current  calendar 
year  or  the  pajmient  rate  received  by  the 
swing-bed  hospital  for  the  prior 
calendar  year. 


B.  Development  of  Medicare  Swing-Bed 
Rates  Effective  for  Services  Furnished 
on  or  after  October  1.  1990  and  before 
fanuary  1.  1995 

1.  Data — ^In  developing  the  Medicare 
payment  rates  for  swin^-bed  care,  we 
use  the  actual  freestanding  SNF 
inpatient  routine  service  payments 
obtained  from  settled  Medicare  cost 
reports.  For  fiscal  years  1990-1993,  cost 
reports  used  were  for  periods  ending  on 
or  after  June  30,  1989  and  through  May 
31, 1990;  for  1994,  cost  reports  used 
were  for  periods  ending^j^i-oi:  after 
September  30, 1990 ^ough  Atugust  31, 
1991;  and  for  1995,  cost  reports  used 
were  for  periods  ending  on  or  after 
October  31, 1992  through  September  30, 
1993.  The  data  consist  of  routine  service 
payments  that  were  adjusted  for 
utilization  review,  primary  payor 
amounts,  and  appUcation  of  lower  of 
cost  or  charges.  For  proprietary  , 

providers,  the  return  on  equity  por^|£K«^^ 
of  the  swing-bed  rate  was  adjusted  to 
include  only  the  routine  portion  (that  is, 
the  return  on  equity  component  related 
to  ancillary  services  costs  was  removed). 

HCFA  adjusts  these  data,  using  the 
SNF  market  basket  index  (the  annual 
percent  increase  in  SNF  expenditures, 
considering  inflation  plus  an  allowance 
for  new  technology)  to  inflate  costs  from 
the  cost  reporting  periods  in  the  data 
base  to  the  midpoint  of  the  applicable 
year  to  which  the  rates  apply. 

2.  Group  Means — HCFA  calculated 
the  means  of  adjusted  routine  service 
payments  and  the  routine  portion  of 
return  on  equity  for  each  census  region 
as  shown  in  Tables  A  through  D. 

(We  note  that  effective  October  1, 
1993,  section  13503(c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
amended  sections  1861(v)(l)(B)  and 
1878(f)(2)  of  the  Act  to  eliminate  return 
on  equity  capital  for  SNF  services 
furnished  in  a  proprietary  hospital.  The 
return  on  equity  capital  component  was 
not  added  to  the  routine  payment  rate 
for  the  months  of  October,  November, 
and  December  of  1993  (Table  D)  nor  for 
any  subsequent  years.) 


Table  A.— Medicare  Swing  Bed  Rates— For  Services  Furnished  on  or  After  October  l,  1990  and  Before 

December  31, 1990 


Region 


1.  New  England  (CT,  ME,  MA,  NH.  Rl.  VT)  

2.  Middle  Atlantic  (PA.  NJ,  NY)  

3.  South  Atlantic  (DE,  DC,  FL,  GA.  MD,  NC,  SC,  VA.  WV) 

4.  East  North  Central  (IL,  IN,  Ml.  OH,  Wl)  

5.  East  South  Central  (AL,  KY,  MS,  TN)  

6.  West  North  Central  (lA.  KS,  MN,  MO,  NB,  ND,  SD) 

7.  West  South  Central  (AR.  LA,  OK,  TX)  

8.  Mountain  (AZ,  CO,  ID.  MT.  NV,  NM,  UT,  WY)  


Routine 

Return  on 

payment 

equity! 

$86.51 

$1.42 

86.39 

1.27 

75.28 

1.48 

75.03 

1.18 

65.79 

1.21 

74.09 

$1.34 

67.85 

1.87 

81.32 

1.47 
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TABLE  A.— Medicare  Swing  Bed  Rates— For  Services  Furnished  on  or  After  October  1, 1990  and  Before 

December  31 , 1 990— Continued 


Region 


9.  Pacific  (AK,  CA,  HI,  OR,  WA) 


Routine 
paynrant 


86.73 


Return  on 

equity' 


1.07 


'  The  retum  ol  equity  component  is  induded  only  in  the  rate  paid  to  proprietary  hospitals 

Table  B.— Medicare  Swing  Bed  Rates— For  Services  Furnished  On  or  After  January  1. 1991  and  Before 

December  31, 1991 


Region 


1.  New  England  (CT,  ME.  MA,  NH.  Rl.  VT)  

2.  Middle  Atlantic  (PA,  NJ,  NY)  

3.  South  Atlantic  (DE.  DC,  FL.  GA.  MD,  NC,  SC,  VA,  WV) 

4.  East  North  Central  (IL.  IN.  Ml.  OH,  Wl)  

5.  East  South  Central  (AL,  KY,  MS,  TN) 

6.  West  htorth  Central  (lA,  KS,  MN,  MO,  NB,  ND,  SD) 

7.  West  South  Central  (AR,  LA,  OK.  TX)  

8.  Mountain  (AZ,  CO,  ID,  MT,  NV,  NM,  UT,  WY)  

9.  Pacific  (AK,  CA.  HI.  OR,  WA) 


Routine 

Retum  on 

payment 

equity  2 

$90.92 

$1.42 

90.73 

1.27 

79.03 

1.28 

78.78 

1.18 

69.14 

1.21 

77.83 

1.34 

7122 

1.87 

8534 

1.47 

91.10 

1.07 

2  The  retum  on  equity  component  is  induded  only  in  the  rate  paid  to  proprietary  hospitals. 

Table  C  —Medicare  Swing  Bed  Rates— For  Services  Furnished  On  or  After  January  i  .  1992  and  Before 

December  31, 1992 


Region 


1.  New  England  (CT.  ME.  MA,  NH,  Rl,  VT) 

2.  Middle  Atlantic  (PA.  NJ.  NY)  

3.  South  Atlantic  (DE.  DC.  FL,  GA.  MD.  NC.  SC.  VA,  WV) 

4.  East  North  Central  (IL.  IN,  Ml,  OH,  Wl)  

East  South  Central  (AL,  KY,  MS,  TN)  

West  North  Central  (lA.  KS,  MN.  MO.  NB.  ND,  SD) 

West  South  Central  (AR.  LA,  OK.  TX)  

Mountain  (AZ.  CO,  ID,  MT,  NV,  NM.  UT.  WY)  

Pacific  (AK.  CA,  HI,  OR,  WA) 


Routine 
payment 


$95.10 
94.91 
82.67 
82.40 
72.32 
81.41 
74.50 
8927 
9529 


Return  on 
equity' 


$1.42 
127 
1.48 
1.18 
121 
1.34 
1.87 
1.47 
1.07 


JThe  retum  on  equity  component  is  included  only  in  the  rate  paid  to  proprietary  hospitals. 

Table  D  —Medicare  Swing  Bed  Rates— For  Services  Furnished  On  or  After  January  i ,  1993  and  Before 

December  31, 1993 


Region 


1.  New  England  (CT,  ME.  MA.  NH.  Rl.  VT)  

2.  Middle  Atlantic  (PA.  NJ.  NY)  

3.  South  Atlantic  (DE.  DC.  FL.  GA,  MD,  NC,  SC,  VA.  WV) 

4.  East  North  Central  (IL.  IN,  Ml,  OH,  Wl)  

5.  East  South  Central  (AL.  KY,  MS,  TN)  .^... 

6.  West  North  Central  (lA.  KS.  MN.  MO.  NB.  ND,  SD)  r.... 

7.  West  South  Central  (AR,  LA,  OK,  TX)  

8.  Mountain  (AZ,  CO,  ID.  MT,  NV,  NM,  UT,  WY)  

9.  Pacific  (AK,  CA.  HI.  OR.  WA) 


Routine 
payment 


$100.05 
99.84 
86.97 
88.69 
76.08 
85.64 
78.37 
93.91 
100.24 


Retum  on 
equity* 


$1.42 
1.27 
1.48 
1.18 
121 
1.34 
1.87 
1.47 
1.07 


«The  retum  on  equity  component  should  be  induded  in  the  rate  paid  to  proprietary  hospitals  only  lor  the  months  ol  January  through  Septeoo- 
t>er  of  this  calendar  year. 


TABLE  E  —Medicare  Swing  Bed  Rates— For  Services  Furnished  On  or  After  January  l 

DECEMBER  31,  1994 


1994  and  Before 


Region 


Routine 
payment 


1.  New  England  (CT,  ME.  MA.  NH.  Rl.  VT) 

2.  Middte  Atlantic  (PA,  NJ,  NY)  

3.  South  Atlantic  (DE,  DC,  FL.  GA,  MD,  NC,  SC,  VA,  WV) 

4.  East  North  Central  (IL,  IN,  Ml,  OH,  Wl)  

5.  East  South  Central  (AL.  KY,  MS,  TN)  


S108  48 

104.33 

89.47 

88.76 

79.44 
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Table  E.— Medicare  Swing  Bed  Rates— For  Services  Furnished  On  or  After  January  1, 1994  and  Before 

December  31,  1994 — Continued 


Region 


Routine 
payment 


6.  West  North  Central  (lA.  KS.  MN,  MO.  NB.  ND.  SD) 

7.  West  South  Central  (AR,  LA,  OK.  TX)  

8.  Mountain  (AZ.  CO,  ID,  MT,  NV,  NM,  UT,  WY)  

9.  Pacific  (AK,  CA.  HI.  OR,  WA)  


83.84 

84.97 

100.11 

104.58 


Table  F.— Medicare  Swing  Bed  Rates— For  Services  Furnished  On  or  After  January  1, 1995  and  Before 

December  31, 1995 


Region 


Routine 
payment 


1.  New  England  (CT,  ME.  MA,  NH.  Rl.  VT^  

2.  Middle  Atlantic  (PA.  NJ.  NY)  

3.  South  Atlantic  (DE.  DC,  FL.  GA,  MD.  NC,  SC,  VA.  WV) 

4.  East  North  Central  (IL,  IN,  Ml,  OH,  Wl)  

5.  East  South  Central  (AL.  K> ,  MS,  TN)  

6.  West  North  Central  (lA,  KS.  MN,  MO.  NB.  ND.  SD)  

7.  West  South  Central  (AR,  LA.  OK.  TX)  

8.  Mountain  (AZ.  CO.  ID.  MT,  NV,  NM,  UT,  WY)  

9.  Paafic  (AK.  CA,  HI,  OR.  WA)  


$121.71 

117.28 

105.22 

105.73 

94.61 

99.75 

99.63 

117.21 

125.80 


C.  The  Carve  Out  Method 

In  a  swing-bed  hospital,  acute  care 
services  and  long-tenn  care  services  are 
furnished  interchangeably.  To    < 
determine  payment  for  inpatient 
hospital  services  in  a  swing-bed 
hospital,  section  lR83(e)  of  the  Act 
provides  that  the  costs  attributable  to 
routine  long-term  care  (SNF-type  and 
ICF-lype)  services  for  all  classes  of 
patients  are  to  be  subtracted  ("carved 
out")  from  the  total  allowable  inpatient 
cost  for  general  inpatient  routine 
services.  The  resulting  amount 
represents  the  general  inpatient  routine 
costs  applicable  to  hospital  routine  care. 
Once  amounts  attributable  to  SNF-type 
and  ICP'-type  services  have  been  carved 
out,  the  average  per  diem  cost  of  general 
routine  hospital  services  for  swing-bed 
hospitals  not  subject  to  the  prospective 
payment  system  is  then  determined  by 
dividing  the  remaining  amount  by  the 
total  number  of  inpatient  general 
routine  hospital  days  (excluding  SNF 
days  and  ICF  days).  This  method  was 
chosen  to  avoid  imposing  a  burdensome 
cost  finding  process  to  allocate  general 
routine  service  costs  between  hospital 
and  long-term  care. 

Swing-bed  hospitals  subject  to  the 
prospective  payment  system  (PPS)  are 
paid  for  SNF-type  services  in  the  same 
manner  as  any  other  swing-oed  hospital. 
The  carve  out  method  would  be  used 
primarily  to  determine  proper  payment 
of  pass-through  costs.  The  prospective 
payment  rates  based  on  diagnosis 
related  groups  (DRGs)  for  inpatient 
hospital  services  under  FFS  are 
unaffected  by  the  carve  out  method. 


As  stated  above,  with  the  enactment 
of  OBRA  1987,  effective  October  1, 
1990.  the  distinction  between  SNFs  and 
ICFs  was  eliminated  under  the  Medicaid 
program  and  the  two  types  of  facility 
were  combined  under  the  term  "nursing 
facility"  (NF).  This  presented  a  problem 
in  attempting  to  determine  the  amount 
of  the  carve  out.  Since  Medicaid 
payment  is  now  determined  based  on  a 
NF  rate,  the  carve  out  method  could  not 
be  used  as  previously  defined. 

This  proposed  rule  would  revise 
§  413.53(a)(2)  to  set  forth  our  current 
policy  regarding  the  carve  out  method 
(presently  explained  in  section  2230.58 
of  the  Provider  Reimbursement  Manual) 
for  SNF  and  NF  services  furnished  on  or 
after  October  1,  1990.  Under  the  revised 
c:arve  out  method,  the  reasonable  cost  of 
hospital  routine  services  would  be 
determined  by  subtracting  the 
reasonable  costs  attributable  to  routine 
SNF-type  and  NF-type  services  from 
total  inpatient  routine  service  costs.  For 
swing-bed  SNF  days  covered  by 
Medicare,  the  amount  subtracted,  or 
carved  out,  would  be  based  on  the 
regional  Medicare  swing-bed  SNF  rate. 
If,  under  the  hold  harmless  provision 
explained  above,  a  swing-bed  hospital  is 
paid  based  on  the  swing-bed  SNF  rate 
that  was  in  effect  during  the  prior 
calendar  year,  that  higher  rate  would 
also  be  used  for  purposes  of  calculating 
the  reasonable  cost  of  routine  Medicare 
SNF  days,  to  be  subtracted  from  total 
routine  costs  under  the  carve  out 
method.  For  all  non-Medicare  swing- 
bed  days,  the  amount  subtracted  would 
be  ba.sed  on  the  average  statewide  rate 


paid  for  routine  services  in  NFs  under 
the  State  Medicaid  plan  during  the  prior 
calendar  year,  adjusted  to  approximate 
the  average  NF  rate  for  the  current 
calendar  year.  (The  NF  rate  would  be 
used  for  non-Medicare  covered  swing- 
bed  days  because  such  services  may 
encompass  services  that  were  formerly 
known  as  ICF  and  SNF-type  services.) 

D.  Definitions 

As  discussed  above,  effective  for 
services  furnished  on  or  after  October  1, 
1990,  the  terms  SNFs  and  ICFs  were  no 
longer  to  be  used  for  the  purpose  of 
certifying  a  facility  for  the  Medicaid 
program,  in  accordance  with  the 
provisions  of  OBRA  1987.  Instead,  they 
were  replaced  by  the  term  "nursing 
facility"  (NF).  Effective  October  1.  1990. 
extended  care  services  furnished  by 
swing-bed  hospitals  to  Medicaid  and  to 
other  non-Medicare  patients  have  been 
referred  to  as  NF-type  services. 

To  reflect  the  above  provisions,  we 
are  making  changes  to  the  defmitions  in 
§  413.53(b)  by  (1)  revising  the  definition 
of  "average  cost  per  diem  for  general 
routine  services";  (2)  removing  the 
definition  of  "ICF-type  services;"  (3) 
adding  a  definition  of  "nursing  facility 
(NF)-type  services;"  and  (4)  revising  the 
definition  of  "SNF-type  services." 

ni.  Impact  Statement 

For  proposed  rules  such  as  this,  we 
generally  prepare  a  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612).  For  purposes 
of  a  RFA,  States  and  individuals  are  not 
considered  small  entities.  However, 
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providers  are  considered  to  be  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
flexibility  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  SUch  an 
analysis  must  conform  to  tjie  provisions 
of  section  604  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain 
rural  counties  adjacent  to  urban  ares,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

In  accordance  with  the  provisions  of 
section  1883  of  the  Act,  as  amended  by 
section  4008())  of  OBRA  1990,  this 
proposed  rule  would  revise  the 
regulations  to  incorporate  a  new 
methodology  for  payment  of  routine 
extended  care  services  provided  in  a 
swing-bed  hospital.  As  the  statute 
specifies,  we  are  proposing  that 
Medicare  payment  for  these  services  be 
determined  based  on  the  average  rate 
per  patient  day  paid  by  Medicare  for 
these  same  services  provided  in 
freestanding  skilled  nursing  facilities 
(SNFs)  in  the  region  in  which  the 
hospital  is  located,  during  the  most 
recent  year  for  which  cost  reporting  data 
are  available.  This  proposed  rule  would 
also  provide  that  the  reasonable  cost  for 
these  services  is  the  higher  of  the 
reasonable  cost  rates  in  effect  for  the 
current  calendar  year  or  for  the  previous 
calendar  year. 

In  addition  to  the  changes  mandated 
by  section  4008(j)  of  OBRA  1990 
regarding  payment  for  routine  extended 
care  services,  we  are  proposing  a  change 
to  the  carve  out  method  of  determining 
routine  inpatient  hospital  costs  of 
sv^ing-bed  hospitals.  As  discussed 
above,  with  the  enactment  of  OBRA 
1987,  the  distinction  between  SNFs  and 
ICFs  was  eliminated  under  the  Medicaid 
program.  Thus,  the  carve  out  method  as 
described  in  §  413.53(a)(2)  for 
computing  costs  associated  with  routine 
SNF  and  ICF-type  services  cannot  be 
used.  This  proposed  rule  would  codify 
in  regulations  existing  policy 
concerning  the  carve  out  method  as  set 
forth  in  section  2230.5B  of  the  Provider 
Reimbursement  Manual. 

As  noted  above,  the  major  provisions 
of  this  proposed  rule  are  required  by 
section  1883  of  the  Act,  as  amended  by 
section  4008(j)  of  OBRA  1990.  Thus,  a 
majority  of  the  costs  associated  with 
these  proposed  regulations  are  the  result 
of  legislation,  and  this  rule,  in  and  of 
itself,  has  little  or  no  independent  effect 
or  burden.  Although  we  are  unable  to 
provide  a  quantifiable  estimate  of 


impact,  we  note  that  the  only  7 

discretionary  aspect  of  this  rule  is  to  set 
forth  in  regulations  oiu  current  policy 
concerning  the  carve-out  method. 
Codifying  this  existing  policy  would 
have  no  economic  impact 

Thus,  we  have  determined,  and  we 
certify,  that  this  proposed  rule  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  entities  or  on  small  rural 
hospitals.  Therefore,  we  have  not 
prepared  a  regulatory  flexibility  analysis 
or  an  analysis  of  the  effects  of  this  rule 
on  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Bucket. 

IV.  Collectioii  of  Infonnation 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequentiy,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
PaperwoA  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

V.  Response  to  CiHnments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  docimients 
published  for  comment,  we  are  not  able 
to  acknowledge  or  resfMod  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases, 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395x(v)(l)(A).  and  1395hh). 

Subpart  D— Apportionment 

2.  Section  413.53  is  amended  by 
revising  paragraph  (a)(l)(ii)(C)  and 
(a)(2);  under  paragraph  (b),  definition  of 
"average  cost  per  diem  for  general 

routine  services",  paragraph  (2)  is 

revised;  the  definition  of  "ICF-type 


services"  is  removed;  a  new  definition 
of  "nursing  facility  (NF)  type  services" 
is  added;  and  the  definition  of  "SNF- 
type  services"  is  revised,  to  read  as 
follows: 


1413^    IMarmlnallonafooetori 
tobenefldaftoe. 

[a)  Principle.  *  •  * 

[1)  Departmental  method  *  *  * 

(ii)  Exception:  Indirect  cost  of  private 
rooms.  •  *  • 

(C)  Effective  October  1, 1990,  do  not 
include  private  rooms  furnished  for 
SNF-type  and  NF-type  services  under 
the  swing-bed  provision  in  the  nimiber 
of  days  in  paragraphs  (a)(l)(ii)(A)  and 
(B)  of  this  section. 

(2)  Carve  out  method— {\)  The  carve 
out  method  is  used  to  allocate  hospital 
inpatient  general  routine  service  costs  in 
a  participating  swing-bed  hospital,  as 
defined  in  §  413.114(b).  Under  this 
method,  effective  for  services  furnished 
on  or  after  October  1 ,  1990.  the  . 
reasonable  costs  attributable  to  the 
inpatient  routine  SNF-type  and  NF-type 
services  furnished  to  all  classes  of 
patients  are  subtracted  from  total 
inpatient  routine  service  costs  before 
computing  the  average  cost  per  diem  for 
inpatient  routine  hospital  care. 

(ii)  The  cost  per  diem  attributable  to 
the  routine  SNF-type  services  covered 
by  Medicare  is  based  on  the  regional 
Medicare  swing-bed  SNF  rate  in  effect 
for  a  given  calendar  year,  as  described 
in  §  413.114(c).  The  Medicare  SNF  rate 
applies  only  to  days  covered  and  paid 
as  Medicare  days.  When  Medicare 
coverage  runs  out,  the  Medicare  rate  no 
longer  applies. 

(iii)  The  cost  per  diem  attributable  to 
all  non-Medicare  swing-bed  days  is 
based  on  the  average  statewide 
Medicaid  NF  rate  for  the  prior  calendar 
year,  adjusted  to  approximate  the 
average  NF  rate  for  the  current  calendar 
year. 

(iv)  The  sum  of  total  Medicare  SNF- 
type  days  multiplied  by  the  cost  per 
diem  attributable  to  Medicare  SNF-type 
services  and  the  total  NF-type  days 
multiplied  by  the  cost  per  diem 
attributable  to  all  non-Medfcare  days  is 
subtracted  from  total  inpatient  general 
routine  service  costs.  The  cost  per  diem 
for  inpatient  routine  hospital  care  is 
computed  based  on  the  remaining 
inpatient  routine  service  costs. 
•        •        •        •        • 

(b)  Definitions.  *  *  * 

Average  cost  per  diem  for  general 
routine  services  •   •   * 

(2)  For  swing-bed  hospitals,  the 
amount  computed  by — (i)  Subtracting 
the  routine  costs  associated  with 
Medicare  SNF-type  days  and  non- 
Medicare  NF-type  days  ht>m  the  total 
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allowable  inpatient  cost  for  routine 
services  (excluding  the  cost  of  services 
provided  in  intensive  care  units, 
coronaryrare  units,  and  other  intensive 
care  type  inpatient  hospital  units  and 
nursery  costs);  and 

(ii)  Dividing  the  remainder  (excluding 
the  total  private  room  cost  differential) 
by  the  total  number  of  inpatient  hospital 
days  of  care  (excluding  Medicare  SNF- 
type  days  and  non-Medicare  NF-type 
days  of  care;  days  of  care  in  intensive 
care  units,  coronary  care  units,  and 
other  intensive  care  type  inpatient 
hospital  units;  and  newborn  days;  but 
including  total  private  room  days). 
***** 

Nursing  facility  (NFj-type  services, 
formerly  known  as  ICF  and  SNF-type 
services,  are  routine  services  furnished 
by  a  swing-bed  hospital  to  Medicaid  and 
other  non-Medicare  patients.  Under  the 
Medicaid  program,  effective  October  1, 
1990.  facilities  are  no  longer  certiTied  as 
SNFs  or  ICFs  but  instead  are  certified 
only  as  NFs  and  can  provide  services  as 
defined  in  section  1919(a)(1)  of  the  Act. 
***** 

Skilled  nursing  facility  (SNF)-type 
services  are  routine  services  furnished 
by  a  swing-bed  hospital  that  would 
constitute  extended  care  services  if 
furnished  by  an  SNF.  SNF-type  services 
include  routine  SNF  services  furnished 
in  the  distinct  part  SNF  of  a  hospital 
complex  that  is  combined  with  the 
hospital  general  routine  service  area 
cost  center  under  §413. 24(d)(5). 
Effective  October  1,  1990,  only  Medicare 
covered  services  are  included  in  the 
definition  of  SNF-type  services. 


Subpart  F — Specific  Categories  of 
Costs 

3.  In  §413.114,  paragraphs  (c)(1)  and 
(2)  are  removed,  paragraph  (c)(3)  is 
redesignated  as  paragraph  (c)(2),  and  a 
new  paragraph  (c)(1)  is  added  to  read  as 
follows: 

S  41 3. 1 1 4    Payment  for  posthospltal  SNF 
care  furnished  by  a  swIrig-^Md  hospital. 

***** 

(c)  Principle.  "   "   * 

(1)  The  reasonable  cost  of  routine  SNF 
services  is  based  on  the  average 
Medicare  rate  per  patient  day  for  routine 
services  provided  in  freestanding  SNFs 
in  the  region  where  the  swing-bed 
hospital  is  located.  The  rates  are 
calculated  using  the  regions  as  defined 
in  section  18a6(d)(2)(D)  of  the  Social 
Security  Act.  The  rates  are  based  on  the 
most  recent  year  for  which  .settled  cost 
reporting  period  data  are  available, 
increased  in  a  compounded  manner, 
using  the  increase  applicable  to  the  SNF 


routine  cost  limits,  up  to  and  including 
the  calendar  year  for  which  the  rates  are 
in  effect.  If  the  current  Medicare  swing- 
bed  rate  for  routine  extended  care 
services  furnished  by  a  swing-bed 
hospital  during  a  calendar  year  is  less 
than  the  rate  for  the  prior  calendar  year, 
payment  is  made  based  on  the  prior 
calendar  year's  rate. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;)  Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.778,  Medical 
Assistance  Program) 

Note:  This  document  received  at  the  Office 
of  the  Federal  Register  on  April  11, 1996. 

Dated:  September  29. 1995. 

Bruce  C.  Vladeck. 

Adwinistralor,  Health  Care  Financing 

A  dm  in  istration . 

[FR  Doc.  96-9347  Filed  4-19-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1313 
[STB  Ex  Parte  No.  541] 

Railroad  Contracts 

agency:  Surface  Transportation  Board. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment  due 
date. 

SUMMARY:  The  original  comment  due 
date  in  this  proceeding  of  April  25, 
1996.  is  extended  to  May  28,  1996,  at 
the  request  of  the  National  Grain  and 
Feed  Association  (NGFA),  the 
Association  of  American  Railroads 
(AAR),  and  the  National  Industrial 
Transportation  League  (NITL).  This 
proceeding  solicited  suggestions  from 
the  transportation  community  for 
appropriate  regulations  to  implement 
the  new  rail  contract  provisions. 
DATES:  Comments  are  due  on  May  28, 
1996. 

AOORESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  541  to:  Surface  Transportation 
Board.  Office  of  the  Secretary.  Case 
Control  Branch.  1201  Constitution 
Avenue  NW..  Washington.  EX:  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  |TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION:  On  March 
26,  1996.  an  advance  notice  of  proposed 
rulemaking  (ANPR)  was  served  and 
published  in  the  Federal  Register,  at  61 
VR  13147-13148,  soliciting  suggestions 
from  the  transportation  community  for 


appropriate  regulations  to  implement 
the  new  rail  contract  provisions  of  49 
U.S.C.  10709.  On  April  15, 1996.  a  joint 
request  was  filed  by  NGFA,  AAR,  and 
NITL,  requesting  an  extension  of  the 
comment  due  date  until  May  28,  1996, 
to  give  shipper  and  carrier  organizations 
the  opportunity  to  reach  negotiated 
agreements  regarding  issues  relevant  to 
the  proceeding. 

In  the  ANPR,  the  various  sectors  of 
the  transportation  community  were 
encouraged  to  discuss  the  issues  and 
present  a  proposal  for  consideration. 
The  jointly  filed  extension  request  is  in 
keeping  with  that  encouragement. 
Accordingly,  the  due  date  for  comments 
will  be  extended  to  May  28, 1996. 

Decided:  April  16.  1996. 

By  the  Board.  Linda  ].  Morgan,  Chairman. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  96-9790  Filed  4-19-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  625 

[Docket  No.  960412110-6110-4)1: 1.0. 
030696E] 

RIN064»-AI03 

Summer  Rounder  Fishery;  Proposed 
1996  Recreational  Fishery 
Management  Moosures 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  amend  the  regulations 
implementing  the  Fishery  Management 
Plan  for  the  Summer  Flounder  Fishery 
(FMP).  This  rule  proposes  a  possession 
limit  of  eight  fish  per  person  and  a 
minimum  fish  size  of  14  inches  (35.6 
cm)  for  the  1996  summer  flounder 
recreational  fishery.  The  intent  of  this 
action  is  to  comply  with  implementing 
regulations  for  the  fishery  that  require 
NMFS  to  publish  measures  for  the 
upcoming  fishing  year  that  will  prevent 
overfishing  of  the  resource. 
DATES:  Public  comments  on  this 
proposed  rule  must  be  received  on  or 
before  May  17. 1996. 
ADDRESSES:  Comments  should  be  sent 
to:  Director.  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930. 


Copies  of  the  environmental 
assessment  prepared  for  the  1996 
summer  fiounder  specifications  and 
supporting  documents  used  by  the 
Summer  Flounder  Monitoring 
Committee  (Committee)  are  available 
from:  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  £i^m 
2115,  Federal  Building,  300  S.  New 
Street.  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone.  Fishery  Policy 
Analyst,  (508)281-9221. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  developed  jointly  by  the  Atlantic 
States  Marine  Fisheries  Commission 
(ASMFC)  and  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  in 
consultation  with  the  New  England  and 
South  Atkntic  Fishery  Management 
Councils.  DThe  management  unit  for  the 
FMP  is  summerTlounder  [Paralichthys 
dentatus]  in  U.S.  waters  of  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the 
Canadian  border.  Implementing 
regulations  for  the  fishery  are  found  at 
50  CFR  part  625. 

Section  625.20  outlines  the  process 
for  determining  annual  commercial  and 
recreational  catch  quotas  and  other 
restrictions  for  the  summer  flounder 
fishery.  The  Committee,  made  up  of 
representatives  fh)m  the  ASMFC,  the 
Council,  the  New  England  Fishery 
Management  Council,  and  NMFS  is 
required  to  review,  on  an  annual  basis, 
scientific  and  other  relevant  information 
and  to  recommend  a  quota  and  othw 
restrictions  necessary  to  achieve  a 
fishing  mortality  rate  of  0.53  in  1993 
through  1995,  0.41  in  1996,  0.30  in 
1997,  and  0.23  in  1998  and  thereafter, 
provided  the  allowable  levels  of  fishing 
in  1996  and  1997  do  not  exceed  18.518 
million  lb  (8.4  million  kg),  unless  such 
levels  have  an  associated  F  of  0.23.  This 
schedule  is  mandated  by  the  FMP  to 
prevent  overfishing  and  to  rebuild  the 
summer  flounder  resource.  The 
Committee  reviews  the  following 
information  annually  to  determine  the 
allowable  levels  of  fishing  and  other 
restrictions  necessary  to  achieve  a  given 
fishing  mortality  rate  goal:  (1) 
Commercial  and  recreational  catch  data; 
(2)  current  estimates  of  fishing 
mortality;  (3)  stock  status;  (4)  recent 
estimates  of  recruitment;  (5)  virtual 
population  analysis,  a  method  for 
analyzing  fish  stock  abundance;  (6) 
levels  of  regulatory  noncompliance  by 
fishermen  or  individual  states;  (7) 
impact  of  fish  size  and  net  mesh 
regulations;  (8)  impact  of  gear,  other 


than  otter  trawls,  on  the  mortality  of 
summer  flounder;  and  (9)  other  relevant 
information.  Pursuant  to  §  625.20.  after 
this  review,  the  Committee  recommends 
management  measures  to  ensure 
achievement  of  the  appropriate  fishing 
mortality  rate. 

The  1996  final  specifications,  which 
were  implemented  on  December  31, 
1995  (61  FR  291,  January  4, 1996),  are: 
(1)  A  minimum  commercial  fish  size  of 
13  inches  (33  cm),  (2)  a  minimum  mesh 
size  restriction  of  5.5-inch  (14.0-cm) 
diamond  or  6.0-inch  {15.2-cm)  square, 
(3)  a  coastwide  harvest  limit  of 
18.518.830  lb  (8.40  million  kg);  (4)  a 
coastwide  commercial  quota  of 
11,111,298  lb  (5.04  million  kg),  and  (5) 
a  coastwide  recreational  harvest  limit  of 
7,407.532  lb  (3.36  million  kg). 

The  recreational  season,  possession 
limit,  and  minimum  size  were  not 
established  as  part  of  the  final 
specifications,  because  recreational 
catch  data  for  1995  were  not  available 
for  the  Committee's  use  in  evaluating 
the  effectiveness  of  the  1995  measures. 
Shortly  after  preliminary  data  became 
available  in  October  1995,  the 
Committee  met  to  review  the  1995  data 
and  to  recommend  measures  for  1996. 
The  Committee  recommended  to 
continue  the  elimination  of  the  closed 
season,  an  individual  possession  limit 
of  eight  fish  per  person,  and  a  minimum 
fish  size  of  14  inches  (35.6  cm).  These 
recommendations,  adopted  by  the 
Council  on  January  26,  1996,  are 
proposed  in  this  action. 

An  apparent  discrepancy  exists 
between  the  harvest  limit  decrease  from 

1995  to  1996  (7.76  million  lb  (3.52 
million  kg])  to  7.41  million  lb  [3.36 
million  kg))  and  the  possession  limit 
increase  (from  six  fish  to  eight  fish). 
This  increase  in  the  possession  limit  is 
consistent  with  the  relaxation  of  the 
mortality  reduction  schedule  recently 
approved  in  Amendment  7  to  the  FMP 
(60  FR  57955.  November  24.  1995). 
Further,  the  Council  believes  that  this 
increase  is  warranted  because,  while  the 
recreational  harvest  Umit  decreased 
from  1995  to  1996,  estimated  1995 
landings  are  below  both  the  1995  and 

1996  harvest  limits.  This  landings 
shortage  occurred  despite  the  fact  that 
most  states  implemented  an  eight  fish 
per  person  possession  limit  in  1995.  as 
allowed  under  the  ASMFC  plan.  The 
Council  believes  that  the  increase  to 
eight  fish  per  person  in  the  exclusive 
economic  zone  (EEZ)  in  1996  will 
provide  recreational  harvesters  with  the 
opportunity  to  reach  the  harvest  limit. 


Qassification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Comm^tts  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
such  as  the  charter  boats  and  head  boats 
that  serve  the  recreational  fishery. 
Despite  the  increase  in  the  possession 
limit  that  this  action  would  implement, 
it  is  anticipated  that  few  recreational 
fishermen  will  actually  attain  the 
maximum  possession  limit  under  this 
rulemaking.  Specifically,  this  action 
will  not  aHiect  a  substantial  number  of 
small  entities  because  it  will  not  trigger 
the  following  criteria:  (1)  The 
regulations  are  not  likely  to  result  in  a 
change  in  annual  gross  revenues  by 
more  than  5  percent;  (2)  annual 
compliance  costs  will  not  increase  by 
more  than  5  percent;  and  (3)  the 
regulations  will  not  force  small  entities 
to  cease  business  opterations.  As  a  result, 
a  regulatory  fiexibility  analysis  was  not 
prepared. 

List  of  Subfects  in  50  CFR  Part  625 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  16.  1996. 
Gary  Matlock, 

Program  hAanagiement  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  625  is  proposed 
to  be  amended  as  follows: 

PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801,  rt  seq. 

2.  In  §  625.25.  in  paragraph  (a)  the 
first  sentence  is  revised  to  read  as 
follows: 

$62S.2S    Posassaion  HmtL 

(a)  No  person  shall  possess  more  than 
eight  summer  flounder  in,  or  harvested 
from,  the  EEZ  unless  that  person  is  the 
owner  or  operator  of  a  fishing  vessel 
issued  a  moratorium  permit  under 
§625.4.  *  *  * 
*         «         *         «         * 

(FR  Doc.  9fr-9771  Filed  4-17-96   11:50  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Determination  htot  to  Revol(e 
Antidumping  Duty  Orders  and 
Findings  Nor  To  Terminate  Suspended 
Investigations 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Determination  Not  to  Revoke 

Antidumping  Duty  Orders  and  Findings 

Nor  to  Terminate  Suspended 

Investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  April  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at:     • 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
telephone  (202)  482^737. 
SUPPt-EMENTARY  INFORMATKDN:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  §  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
armiversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  February 
2,  1996,  we  published  in  the  Federal 


Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-351-603 

Brazil 

Brass  Sheet  &  Strip 

Objection  Date:  February  20, 1996 

Objector:  Copper  &  Brass  Fabricators 

Council,  Inc. 
Contact:  Tom  Killiam  at  (202)  482-2704 

A-1 22-605 

Canada 

Color  Picture  Tubes 

Objection  Date:  February  29,  1996 

Objector:  AFL-CIO  et  al 

Contact:  Valerie  Turoscy  at  (202)  482- 

0145 
A-58&-609 
Japan 

Color  Picture  Tubes 
Objection  Date:  February  29. 1996 
Objector:  AFL-CIO.  et  al 
Contact:  Charles  Riggle  at  (202)  482- 

0650 
A-559-601 
Singapore 

Color  Picture  Tubes 
Objection  Date:  February  29, 1996 
Objector:  AFL-QO  et  al 
Contact:  Michael  Heaney  at  (202)  482- 

4475 
A-791-502 
South  Africa 

Brazing  Copper  Wire  &  Rod 
Objection  Date:  February  20,  1996 
Objector:  Copper  &  Brass  Fabricators 

Council.  Inc. 
Contact:  Valerie  Turoscy  at  (202)  482- 

0145 
A-580-603 
South  Korea 
Brass  Sheet  &  Strip 
Objection  Date:  February  20.  1996 
Objector:  Copper  &  Brass  Fabricators 

Council.  Inc. 


Contoct:  Tom  Killiam  at  (202)  482-2704 

A-580-€05 

South  Korea 

Color  Picture  Tubes 

Objection  Date:  February  29. 1996 

Objector:  AFLr<nO  et  al 

Contact:  Tom  Prosser  at  (202)  482-1130 

A-583-603 

Taiwan 

Stainless  Steel  Cooking  Ware 

Objection  Date:  February  27. 1996 

Objector:  Revere  Ware  Corporation 

Contact:  Valerie  Turoscy  at  (202)  482- 

0145 
A-1 22-701 
Canada 

Potassium  Chloride 
Objection  Date:  March  1, 1996 
Objector:  New  Mexico  Potash 

Corporation  et  al 
Contact:  James  Rice  at  (202)  482-1374. 

Dated:  April  9, 1996. 
lowph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  96-9754  Filed  4-19-96;  8:45  ami 
BHJJNOCOOf  H10-OS-P 


Determination  Not  To  Revolie 
Antidumping  Duty  Orders  and 
Findings  Nor  To  Terminate  Suspended 
Investii^tlons 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Determination  not  to  revoke 

antidumping  duty  orders  and  findings 

nor  to  terminate  suspended 

investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  April  22.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidimiping  Proceeding  at: 
Office  of  Antidvmiping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  &  Constitution 
Avenue  NW..  Washington,  DC  20230, 
telephone  (202)  482-4737. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Conmierce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 


Federal  Register  /  Vol.  61.  No.  78  /  Monday,  April  22.  1996  /  Notices 


17685 


terminate  a  suspended  investigation, 
pursuant  to  19  CFR  §  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  March  1, 
1996,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-6Q2-039 

Australia 

Canned  Bartlett  Pears 

Objection  Date:  March  19,  1996 

Objector:  Pacific  Coast  Canned  Pear 

Service,  Inc. 
Contact:  Mathew  Rosenbaum  at  (202) 

482-0198 
A-337-602 
Chile 

Standard  Carnations 
Objection  Date:  March  29,  1996 
Objector:  Floral  Trade  Council 
Contact:  Lyn  Johnson  at  (202)  482-5287 

A-427-602 

France 

Brass  Sheet  &  Strip 

Objection  Date:  March  7,  1996 

Objector;  Copper  &  Brass  Fabricators 

Council 
Contact:  Thomas  KiUiam  at  (202)  482- 

2704 

A-508-602 

Israel 

Oil  Countr)'  Tubular  Goods 

Objection  Date:  March  22,  1996 

Objector:  North  Star  Steel  Oliio 

Contact;  Michael  Heaney  at  (202)  482- 

4475 
A-4 75-401 
Italy 
Certain  Valves  and  Cormections  of" 

Brass,  for  Use  in  Fire  Protection 

Equipment 


Objection  Date;  March  29, 1996 
Objector:  Badger  Fire  Protection 

Systems;  Figgie  Fire  Protection 

Systems 
Contact:  Leon  McNeill  at  (202)  482- 

4236 

A-588-015 

Japan 

Televisions 

Objection  Date;  March  26,  1996 

Objector;  AFL-CIO,  et  al 

Contact:  Sheila  Forbes  at  (202)  482- 

5253 
A-583-803 
Taiwan 
Light-Walled  Welded  Rectangular 

Carbon  Steel  Tubing 
Objection  Date:  March  29, 1996 
Objector;  Hannibal  Industries,  Inc. 
Contact:  Thomas  O.  Barlow  at  (202) 

482-0410 

A-5  70-002 

The  People's  Republic  of  China 

Chloropicrin 

Objection  Date:  March  25,  1996 

Objector;  Niklor  Chemical  Co..  et  al 

Contact:  Andrea  Chu  at  (202)  482-4794 

Dated:  April  11.  1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
(PR  Doc.  96-9755  Filed  4-19-96;  8:45  am) 
BILLING  CODE  3S10-OS-P 

[A-301-602] 

Certain  Fresh  Cut  Flowers  From 
Colombia;  Initiation  of  Administrative 
Review  and  Request  for  Revocation  in 
Part  of  the  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
administrative  review  and  request  for 
revocation  in  part  of  the  antidumping 
duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Depeirtment)  has  received  requests 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Colombia. 
Requests  for  revocation  from  the 
antidumping  order  were  also  received 
from  specific  exporters/growers.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  this 
administrative  review  for  the  period 
March  1,  1995  through  February  29. 
1996,  for  those  named  exporters/ 
growers  for  whom  a  request  for  review 
was  received.  The  Department  is  also 
noting  those  exporters/growers  who 
have  requested  revocation  from  the 
antidumping  duty  oMer. 
EFFECTIVE  DATE:  April  22,  1996. 


FOR  FURn«R  INFORMATION  CONTACT: 
Mark  Ross  or  Richard  Rimlinger,  Office 
of  Antidumping  Comphance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14lh 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone;  (202) 
482-4733. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests  in  accordance  with  §  353.22 
(a)(1),  (a)(2).  and  (a)(3)  of  the 
Department's  regulations  for  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia  (19  CFR 
353.22(a)(l),(2),  and(3)).  The 
Department  has  also  received  requests 
for  revocation  from  the  exporters/ 
growers  noted. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act,  In  addition,  unless 
otherwise  indicated,  al!  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11.  1995  (60 
FR  25130). 

Initiation  of  Review 

In  accordance  v\ith  19  CFR 
353  22lc)(l).  we  are  initiating  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  We  intend 
to  issue  the  final  results  of  this  review 
no  later  than  March  31.  1997 

We  received  requests  for  review  of  the 
following  specifically-named  exporters/ 
growers  who  shipped  subject 
merchandise  during  the  p>eriod; 
Abaco  Tulipanex  de  Colombia 
Achalay 
Aga  Group 

Agricola  la  Celestina 

.Agriccla  la  Maria 

Agricola  Benilda  Ltda. 
Agrex  de  Oriente 
Agricola  Acevedo  Ltda. 
Agricola  Altiplano 
.\gricola  Arenalos  Ltda 
.\gricola  Benilda  Ltda. 
Agricola  Bonanza  Ltda. 
Agricola  Circasia  Ltda 
Agricola  de  Occident 
Agricola  del  Monte 
.Agricola  el  Cactus  S  .\ 
Agricola  el  Redil  Ltda. 
Agricola  Guah  S.A. 
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Agricola  la  Corsaria  Ltda. 
Agricola  la  Montana 
Agricola  la  Siberia 
Agricola  Las  Cuadras  Group 
Agricola  las  Cuadras  Ltda. 
Flores  de  Hacaritama 
Agricola  Megaflor  Ltda. 
Agricola  Yuldama 
Agrocaribu  Ltda. 
Agio  de  Narino 
Agrodex  Group 
Agricola  el  Retiro  Ltda. 
Agricola  los  Gaques  Ltda. 
Agrodex  Ltda. 
Degaflores  Ltda. 
Flores  Camino  Real  Ltda. 
Flores  de  la  Comuna  Ltda. 
Flores  de  la  Mercedes  Ltda. 
Flores  de  Los  Amigos  Ltda. 
Flores  de  los  Arrayanes  Ltda. 
Flores  De  Mayo  Ltda. 
Flores  del  Gallinero  Ltda. 
Flores  del  Potrero  Ltda. 
Flores  dos  Hectareas  Ltda. 
Flores  de  Pueblo  Viejo  Ltda. 
Flores  el  Puente  Ltda. 
Flores  el  Trentino  Ltda. 
Flores  la  Conejera  Ltda. 
Flores  Mtinare  Ltda. 
Florlinda  Ltda. 

Inversiones  Santa  Rosa  ARVV  Ltda. 
Horticola  el  Triunfo 
Horticola  Montecarlo  Ltda. 
Agrolndustrial  Don  Eusebio  Ltda.  Group 
Agroindustrial  Don  Eusebio  Ltda. 
Celia  Flowers 
Passion  Flowers 
Primo  Flowers 
Temptation  Flowers 
Agroindustrial  Madonna  S.A. 
Agroindustrias  de  Narino  Ltda. 
Agromonte  Ltda. 
Agropecuria  Cuemavaca  Ltda. 
Agropecuaria  la  Marcela 
Agropecuria  Mauricio 
Agrorosas 
Agrotabio  Kent 
Aguacarga 
Alcala 

Alstroflores  Ltda. 
Amoret 
Ancas  Ltda. 
Andes  Group 

Cultivos  Buenavista  Ltda. 
Flores  de  los  Andes  Ltda. 
Flores  Horizonte  Ltda. 
Inversiones  Penas  Blancas  Ltda. 
A.Q. 

Arboles  Azules  Ltda. 
Aspen  Gardens  Ltda. 
Astro  Ltda. 

Becerra  Castellanos  y  Cia. 
Bojaca  Group 
Agricola  Bojaca 
Universal  Flowers 
Flores  y  Plantas  Tropicales 
Caicedo  Group 
Agro  Bosque  S  A. 
Aranjuez  S.A. 


Exportaciones  Bochica  S.A. 

Floral  Ltda. 

Flores  del  Cauca 

Inversiones  Targa  Ltda. 

Productos  el  Zorro 
Caico  Group 

Andalucia  S.A. 

Via  el  Rosal 
Cantarrana  Group 

Cantarrana  Ltda. 

Agricola  los  Venados  Ltda. 
Carcol  Ltda. 
Cienfuegos  Group 

Cienfuegos  Ltda. 

Flores  la  Conchita 
Cigeirral  Group 

Flores  Cigarral 

Flores  Tayrona 
Classic 
Clavelez 
Claveles  Colombianos  Group 

Claveles  Colombianos  Ltda. 

Elegant  Flowers  Ltda. 

Fantasia  Flowers  Ltda. 

Splendid  Flowers  Ltda. 

Sun  Flowers  Ltda. 
Claveles  de  los  Alpes  Ltda. 
Coexflor 

Colibri  Flowers  Ltda. 
Color  Explosion 
Columbiano  S.A.  "CAICO" 
Combiflor 

Consorcio  Agroindustrial 
Cota 

Crest  D'or 
Crop  S.A. 
Cultiflores  Ltda. 
Cultivos  Guameru 
Cultivos  Medellin  Ltda. 
Cultivos  Miramonte  Group 

Cultivos  Miramonte  S.A. 

Flores  Mocari  S.A. 
Cultivos  Tahami  Ltda. 
Cypress  Valley 
Daflor  Ltda. 
Degaflor 

De  La  Pava  Guevara  E  Hijos  Ltda. 
Del  Monte 
Del  Tropico  Ltda. 
Dianticola  Colombiana  Ltda. 
Disagro 
Diveragricola 
Dynasty  Roses  Ltda. 
El  Antelio  S.A. 
El  Dorado 
Elite  Flowers  (Tbe  Elite  Flower/Rosen 

Tantau) 
El  Milaro  ^ 

El  Tambo 
El  Timbul  Ltda. 
Envy  Farms  Group 
Envy  Farms 
Flores  Marandua  Ltda. 
Euroflora 
Exoticas 
Exotic  Flowers 
Exotico 

Expo  flora  Ltda. 
Exporosas 


Exportadora 

Falcon  Farms  de  Colombia  S.A. 

(formerly  Flores  de  Cajibio  Ltda.) 
Farm  Fresh  Flowers  Group 

Agricola  de  la  Fontana 

Flores  de  Hunza 

Flores  Tibati 

Inversiones  Cubivan 
Ferson  Trading 
Flamingo  Flowers 
Flor  Colombiana  S.A. 
Flora  Intercontinental 
Floralex  Ltda. 

Florandia  Herrera  Camacho  &  Cia. 
Floraterra  Group 

Flores  Casablanca  S.A. 

Flores  San  Mateo  S.A. 

Siete  Flores  S.A. 
Floreales  Group 

Floreales  Ltda. 

Kimbaya 
Florenal  (Flores  el  Arenal)  Ltda. 
Flores  Abaco  S.A. 
Flores  Acuarela  S.A. 
Flores  Agromonte 
Flores  Aguila 
Flores  Ainsuca  Ltda. 
Flores  Ainsus 
Flores  Alcala  Ltda. 
Flores  Andinas  Ltda. 
Flores  Aurora  Ltda. 
Flores  Bachue  Ltda. 
Flores  Calichana 
Flores  Calima  S.A. 
Flores  Carmel  S.A. 
Flores  Cerezangos 
Flores  Colon  Ltda. 
Flores  Comercial  Bellavista  Ltda. 
Flores  Corola 
Flores  de  Aposentos  Ltda. 
Flores  de  Bojaca 
Flores  de  Cuasca 
Flores  de  Iztari 
Flores  de  Memecon/Corinto 
Flores  de  la  Cuesta 
Flores  de  la  Hacienda 
Flores  de  la  Maria 
Flores  de  la  Montana 
Flores  de  la  Parcelita 
Flores  de  la  Sabana  S.A. 
Flores  de  la  Vega  Ltda. 
Flores  de  la  Vereda 
Flores  de  Serrezuela  S.A. 
Flores  de  Suba  Ltda. 
Flores  de  Tenjo  Ltda. 
Flores  del  Cacique 
Flores  del  Campo  Ltda. 
Flores  del  Cielo  Ltda. 
Flores  del  Cortijo 
Flores  del  Lago  Ltda. 
Flores  del  Rio  Group 

Agricola  Cardenal  S.A. 

Flores  del  Rio  S.A. 

Indigo  S.A. 
Flores  del  Tambo 
Flores  de  Oriente 
Flores  Depina  S.A. 
Flores  el  Aljibe  Ltda. 
Flores  el  Cipres 


Flores  el  Lobo 
Flores  el  Molino  S.A. 
Flores  el  Rosal  Ltda. 
Flores  el  Salitre  Ltda. 
Flores  el  Talle  Ltda. 
Flores  el  Tandil 
Flores  el  Zorro  Ltda. 
Flores  Flamingo  Ltda.  "* 

Flores  Fusu 
Flores  Galia  Ltda. 
Flores  Gicro  Group 
Flores  Gicro  Ltda. 
Flores  de  Colombia 
Flores  Gioconda 
Flores  Gloria 
Flores  Hacienda  Bejucol 
Flores  Jayvana 
Flores  Juanambu  Ltda. 
Flores  Juncalito  Ltda. 
Flores  la  Cabanuela 
Flores  la  Fragrancia 
Flores  la  Lucema 
Flores  la  Macarena 
Flores  la  Mana 
Flores  la  Pampa 
Flores  las  Caicas 
Flores  las  Mesitas 
Flores  los  Sauces 

Flores  la  Union/Gomez  Arango  &  Cia. 
Flores  la  Union/Santana 
Flores  Monserrate  Ltda. 
Flores  Montecarlo 
Flores  Monteverde 
Flores  Palimana 
Flores  Pueblo  Viejo  Ltda. 
Flores  Ramo  Ltda. 
Flores  S.A. 
Flores  Sagaro 
Flores  Saint  Valentine 
Flores  Sairam  Ltda. 
Flores  San  .\ndres 
Flores  San  Carlos 
Flores  San  Juan  S.A. 
Flores  Santa  Fe  Ltda. 
Flores  Santana 
Flores  Sausalito 
Flores  Selectas 
Flores  Silvestres 
Flores  Sindamanoi 
Flores  Suasuque 
Flores  Tenerife  Ltda. 
Flores  Tiba  S.A. 
Flores  Tocarinda 
Flores  Tomine  Ltda. 
Flores  Tropicales  (Happy  Candy)  Group 

Flores  Tropicales  Ltda. 

Happy  Candy  Ltda. 

Mercedes  Ltda. 

Rosas  Colombianos  Ltda. 
Flores  IJrimaco 
Flores  Violette 
Florex  Group 

Agricola  Guacari  S.A. 

Agricola  el  Castillo 

Flores  San  Joaquin 

Flores  Altamira  S.A. 

Flores  de  Exportacion  S.A. 

Santa  Helena  S.A. 

Flores  del  Salitre  Ltda. 
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S.B.  Talee  de  Colombia 
Florexpo 
Floricola 

Floricola  la  Gaitana  S.A. 
Floricola  la  Ramada  Ltda. 
Florimex  Colombia  Ltda. 
Florisol 
Florp>acifico 
Flor  y  Color 
Florval  S.A. 
Floval 

Flower  Factory 
Flowers  of  the  World/Rosa 
Four  Seasons 
Fracolsa 
Fresh  Flowers 
F.  Salazar 
Funza  Group 
Flores  Alborada 
Flores  de  Funza  S.A. 
Flores  del  Bosque  Ltda. 
Garden  and  Flowers  Ltda. 
German  Ocampo 
Granja 

Green  Flowers 
Grupo  el  Jardin 
Agricola  el  Jardin  Ltda. 
La  Marotte  S.A. 
Orquidaas  Acatayma  Ltda. 
Guacatay  Group 
Agricola  Cunday 
Agricola  Guacatay  S.A 
Jardines  Bacata  Ltda. 
Gypso  Flowers 
Hacienda  la  Embarrada 
Hacienda  Matute 
Hana/Hisa  Group 
Flores  Hana  Ichi  de  Colombia  Ltda. 
Flores  Tokai  Hisa 
Hernando  Monroy 
Hill  Crest  Gardens 
Horticultura  de  la  Sasan 
Horticultura  el  Molino 
Horticultura  Montecarlo 
Hosa  Group 
Horticulture  de  la  Sabana  S.A. 
HOSA  Ltda. 

Innovacion  Andina  S.A. 
Minispray  S.A. 
Prohosa  Ltda. 
Illusion  Flowers 
Indigo  S.A. 
Industrial  Agricola 
Industrial  Terwengel  Ltda. 
Industrie  Santa  Clara 
Ingro  Ltda. 

Innovacion  .^ndina  S..^. 
Inverpalmas 
Inversiones  Aimer  Ltda. 
Inversiones  Bucarelia 
Inversiones  Cota 
Inversiones  el  Bambu  Ltda. 
inversiones  Flores  del  Alto 
Inversiones  Maya,  Ltda. 
Inversiones  Morcote 
Inversiones  Morrosquillo 
Inversiones  Playa 

Inversiones  and  Producciones  Tecnicas 
Inversiones  Santa  Rita  Ltda. 


Inversiones  Silma 

Inversiones  Sima 

Inversiones  Supala  S.A. 

Inversiones  Valley  Flowers  Ltda. 

Iturrama  S.A. 

Jardin  de  Carolina 

Jardines  de  America 

Jardines  Choconta 

Jardines  Darpu 

Jardines  de  Timana 

Jardines  Natalia  Ltda. 

Jardines  Tocarema 

J.M.  Torres 

Karla  Flowers 

Kingdom  S.A. 

La  Co  Una 

La  Embairada 

La  Flores  Ltda. 

La  Floresta  i^^^/^ 

La  Plazoleta  Ltda.        •  * 

Las  Amalias  Group 

Las  Amelias  S.A. 

Pompones  Ltda. 

La  Fleurette  de  Colombia  Ltda. 

Ramiflora  Ltda 
Las  Flores 
Laura  Flowers 
L.H. 

Linda  Colombiana  Ltda. 
Lome  Linda 
Loreana  Flowers 
Los  Geranios  Ltda 
Luisa  Flowers 
Luisiana  Farms 
M.  Alejam^ 
Manjui  LtdS> 
Mauricio  Uribe 
Maxima  Farms  Group 

Agricola  los  Arboles  S.A. 

Colombian  DC  Flowers 

Polo  Flowers 

Rainbow  Flou  ers 

Maxima  Farms  Inc. 
Merastec 
Monteverde  Ltda. 
Morcoto 
My  Flowers  Inc. 
Nasino 

Natuflora  Ltda. /San  Martin  Bloqup  B 
Olga  Rincor. 
Ore  \'erde  Group 

Inversiones  Miraflores  S.A. 

Inversiones  Oro  \erdp  S..\. 
Otono 
Papagayo  Group 

Agricola  Papagavo  Ltda 

Inversiones  Cahpso  S..^ 
Petalos  de  Colombia  Ltda 
Pinar  Guamei'.. 
Piracania 
Pisochago  Ltda 
Plantaciones  Delta  Ltda 
Planatas  .S.A 
Prismaflor 

Propagar  Plaiitas  S  A 
Queens  Flowers  Group 

Queens  Fiowers  de  Colombia  Ltda, 

lardines  de  Chi.o  Ltda 

Jardines  Fredoma  Ltda 
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Agroindustrial  del  Rio  Fno 

Florps  Canelon 

Flores  del  Hato 

Flores  la  Valvanera  Ltda. 

M  G.  Consultores  Ltda. 
Reme  Salamanca 
Rosa  Bella 
Rosaflor 

Resales  de  Colombia  Ltda. 
Resales  de  Suba  Ltda. 
Rosas  Sabanilla  Group 

Flores  la  Colmena  Ltda. 

Rosas  Sabanilla  Ltda. 

Inversiones  la  Serena 

Agricola  la  Capilla 
Rosas  y  Jardines 
Rose 

Roselandia 
Rosex  Ltda. 
San  Ernesto 
Sansa  Flowers 
Santa  Rosa  Group 

Flores  Santa  Rosa  Ltda. 

Floricola  la  Ramada  Ltda. 

Agropecuaria  Sierra  Loma 
Santana  Flowers  Group 

Santana  Flowers  Ltda. 

Hacienda  Curibital  Ltda. 

Inversiones  Istra  Ltda. 
San  Valentine 
Sarena 
Select  Pro 
Senda  Brava  Ltda. 
Shasta  Flowers  y  Compania  Ltda. 
Shila 

Siempreviva 
Soagro  Group 

Agricola  el  Mortino  Ltda. 

Flores  Aguaclara  Ltda. 

Flores  del  Monte  Ltda. 

Flores  la  Estancia 

lararaillo  y  Daza 
Solor  Flores  Ltda. 
Starlight 
Sunbelt  Florals 
Susca 

Superflora  Ltda. 
Sweet  Farms 
Tag  Ltda. 

The  Beall  Company 
The  Rosu 
Tinzuque  Group 

Tinzuque  Ltda. 

Catu  S.A. 
Tomino 
Toto  Flowers  Group 

Flores  de  Suesca  S.A. 

Toto  Flowers 
The  Tuchany  Group 

Tuchany  S.A. 

Flores  Sibate 

Flores  Tikaya 

Flores  Munya 
Tropical  Garden 
UniflurLtda. 
Velez  de  Monchaux  Group 

Velez  De  Monchaux  e  Hijos  y  Cia  S 
en  C. 

Agroteusa 


Victoria  Flowers 
Villa  Cultivos  Ltda. 
Villa  Diana 
Vuelven  Ltda. 
Zipa  Flowers 

We  have  also  received  a  request  to 
review  and  determine  whether  there  has 
been  duty  absorption  within  the 
meaning  of  19  U.S.C.  1675(a)(4)  of  the 
Tariff  Act  of  1930,  as  amended. 

Finally,  we  have  received  requests  for 
revocation  from  the  antidumping  duty 
order  for  the  following  exporters/ 
growers: 
Agrodex  Group 

Agricola  el  Retiro  Ltda. 

Agricola  los  Gaques  Ltda. 

Agrodex  Ltda. 

Degaflores  Ltda. 

Flores  Camino  Real  Ltda. 

Flores  de  la  Comuna  Ltda. 

Flores  de  la  Mercedes  Ltda. 

Flores  de  Los  Amigos  Ltda. 

Flores  de  los  Arrayanes  Ltda. 

Flores  De  Mayo  Ltda 

Flores  del  Gallinero  Ltda. 

Flores  del  Potrero  Ltda. 

Flores  dos  Hectareas  Ltda. 

Flores  de  Pueblo  Viejo  Ltda. 

Flores  el  Puente  Ltda. 

Flores  el  Trentino  Ltda. 

Flores  la  Conejera  Ltda. 

Flores  Manare  Ltda. 

Florlinda  Ltda. 

Inversiones  Santa  Rosa  Arw  Ltda. 

Horticola  el  Triunfo 

Horticola  Montecarlo  Ltda. 
Gaicedo  Group 

Agro  Bosque  S.A. 

Aranjuez  S.A. 

Exportaciones  Bochica  S.A. 

Floral  Ltda. 

Flores  del  Cauca 

Inversiones  Targa  Ltda. 

Productos  el  Zorro 
Claveles  Colombianos  Group 

Claveles  Colombianos  Ltda. 

Elegant  Flowers  Ltda. 

Fantasia  Flowers  Ltda. 

Splendid  Flowers  Ltda. 

Sun  Flowers  Ltda. 
Cultivos  Miramonte  Group 

Cultivos  Miramonte  S.A. 

Flores  Mocari  S.A. 
Flores  Sagaro 
Hosa  Group 

Horticultura  de  la  Sabana  S.A. 

HOSA  Ltda. 

Innovacion  .\ndina  S.A. 

Minispray  S.A. 
Prohosa  Ltda. 
Manjui  Ltda. 
Maxima  Farms  Group 
Agricola  los  Arboles  S.A. 
Polo  Flowers 
Rainbow  Flowers 
Maxima  Farms  Inc. 
Santana  Flowers  Group 


Santana  Flowers  Ltda. 

Hacienda  Curibital  Ltda. 

Inversiones  Istra  Ltda. 
Tinzuque  Group 

Tinzuque  Ltaa. 

Catu  S.A. Santana  Flowers  Ltda. 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
section  353.34(b)  of  the  Department's 
regulations.  19  CFR  353.34(b). 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c). 

Dated:  April  9,  1996. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-9756  Filed  4-19-96;  8:45  am] 
BILUNQ  COOE  UIO-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  on 
the  Proposed  Texas  Coastal 
Management  Program 

agency:  National  Oceanic  and 
Atmospheric  Administration. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
hereby  giving  notice  of  its  intent  to 
prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  its  proposed 
approval  of  the  Texas  Coastal 
Management  Program  (TCMP,  or 
program)  under  the  provisions  of 
Section  306  of  the  Federal  Coastal  Zone 
Management  Act  of  1972.  as  amended. 
16  U.S.C.  §  1455.  The  DEIS  is  scheduled 
for  publication  and  release  in  May  1996. 

Tne  proposed  Federal  approval  of  the 
TCMP  would  make  the  state  eligible  for 
program  administration  and 
enhancement  awards  and  require 
Federal  actions  to  be  consistent  with  the 
enforceable  policies  of  the  State's 
management  program.  16  U.S.C.  1455. 
1456.  The  alternatives  to  approval 
include  delaying  approval  of  the 
program,  or  denying  approval  which,  in 
this  case,  is  the  no-action  alternative. 

The  TCMP  was  developed  pursuant  to 
a  public  notice  and  comment  process, 
including  many  public  meetings  that 
addressed  the  scope  and  contents  of  the 
TCMP.  The  Program  is  the  culmination 
of  several  years  of  development  and 
consists  of  numerous  State  policies  on 
diverse  coastal  management  issues.  An 
initial  document  was  submitted  to 
NOAA  in  December  1994,  but  that 
docimient  was  withdrawn  for  further 
consideration.  The  Texas  legislature 


amended  the  program  and  in  June  1995 
the  revised  plan  was  released  for  public 
comment.  Texas  considered  the 
conunents  in  the  preparation  of  the 
TCMP  program  submitted  to  NOAA  in 
October  1995.  Copies  of  the  State's 
October  program  submittal  document 
are  available  from  NOAA.  See  address 
below. 

Given  the  public  process  used  to 
develop  the  i'CMP,  no  scoping  meetings 
are  planned  for  the  development  of  the 
DEIS.  However,  comments  are  solicited 
regarding  the  range  of  alternatives  in  the 
DEIS  that  have  been  identified  in  this 
notice.  The  decision  whether  to 
approve,  deny  or  delay  approval  would 
be  based  primarily  on  the  extent  that  the 
Texas  Coastal  Program  satisfies  the 
requirements  of  Section  306  of  the  — 
Coastal  Zone  Management  Act. 
Therefore,  NOAA  also  solicits 
comments  on  the  proposed  Federal 
approval  of  the  TCMP  and  the  other 
alternatives  under  Section  306  of  the 
Coastal  Zone  Management  Act, 
particularly  with  respect  to  the 
adequacy  of  the  TCMP  on  the  following 
issues: 

(1)  The  State's  Coastal  Zone 
Boundary; 

(2)  The  coastal  pohcies  in  terms  of 
specificity,  scope  and  enforceabihty; 

(3)  The  scope  and  geographic 
coverage  of  the  laws  and  regulations 
identified  in  the  TCMP  to  manage 
impacts  on  important  coastal  resources 
such  as:  wetlands,  tidal  flats,  submerged 
grasses,  beaches  and  dunes  and  other 
valuable  natural  resources; 

(4)  The  mechanisms  for  State  agency 
coordination  and  consultation  in  ordar 
to  ensure  compUance  with  the  State's 
coastal  policies  and  effective 
implementation  of  the  TCMP; 

(5)  The  consideration  of  the  national 
interest  in,  the  need  for.  and 
management  of.  oil  and  gas  and  other 
energy  related  facihties  and  activities, 
ports,  navigation  projects,  major  water 
dependent  activities  and  other  activities 
of  national  interest;  and 

(6)  The  enhancement,  coordination 
and  simplification  of  State  and  local 
governmental  decision  making; 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
range  of  alternatives,  the  underlying 
issues  for  decision,  or  other  issues 
should  do  so  by  May  22.  1996.  Any 
comments  received  after  that  date  will 
be  included  with  the  comments 
received  on  the  DEIS  and  accordingly 
made  part  of  the  record.  The  dates  for 
pubhc  meetings  on  the  DEIS  will  be  the 
subject  of  a  subsequent  notice. 
ADDRESSES:  Requests  for  the  above 
described  documents  and  all  comments 
should  be  made  to: 


National  Oceanic  and  Atmospheric 

Administration 
National  Ocean  Service. 
Office  of  Ocean  and  Coastal  Resource 

Management. 
Coastal  Programs  Division,  Gulf/ 

Caribbean  Region 
1305  East-West  Highway  (N/ORM3) 
Silver  Spring,  Maryland  20910 
Attention;  Bill.O'Beime 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
O'Beime  at  tel.  301/713-3109  xl60;  fax 
(301)  713-4367;  internet 
[bobeime@coasts.nos.noaa.gov). 

Dated:  April  16.  1996. 
(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  2k)ne  Management  Program 
Administration) 

David  L.  Evans. 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Manageineiit. 

|FR  Doc.  96-9859  Filed  4-19-96;  8:45  am] 
MLUNG  COOE  3S10-0S-M 


Technology  Administration 

Under  Secretary  for  Technology; 
National  Medal  of  Technology 
Nomination  Evaluation  Committee; 
Notice  of  Determination  For  Closure  of 
(Meeting 

The  National  Medal  of  Technology 
Nomination  Evaluation  Committee  has 
scheduled  a  meeting  for  April  19.  1996. 
Late  notice  of  this  meeting  is  being 
provided  due  to  several  exceptional 
circumstances.  Recently  a  decision  was 
made  to  change  the  date  of  the  National 
Medal  of  Technology  Award  ceremony 
from  October  to  June  of  each  year.  In 
order  to  meet  the  new  program 
schedule,  the  National  Medal  of 
Technology  Nomination  Evaluation 
Committee  must  meet  no  later  than 
April  19.  1996.  Also,  the  publication  of 
this  notice  has  been  delayed  because  of 
the  recent  untimely  death  of  the 
Secretary  of  Commerce. 

The  Committee  was  established  to 
assist  the  Department  in  executing  its 
responsibilities  under  15  LT.S.C.  3711. 
Under  this  provision,  the  Secretar}'  is 
responsible  for  recommending  to  the 
President  prospective  recipients  of  the 
National  Medal  of  Technology.  The 
Coimnittee's  reconmiendations  are  made 
after  reviewing  all  nominations  received 
in  response  to  a  pubhc  solicitation.  The 
Committee  is  chartered  to  have  from  six 
to  twelve  members,  of  which  nine  are 
now  serving.  Three  additional 
Committee  members  are  in  the  process 
of  being  appointed 

The  meeting  will  be  closed  to  discuss 
the  relative  merits  of  persons  and 
companies  nominated  for  the  Medal. 


Pubhc  disclosure  of  this  information 
would  be  likely  to  significantly  frustrate 
implementation  of  the  National  Medal 
of  Technology  program  because 
premature  publicity  about  candidates 
under  consideration  for  the  Medal,  who 
may  or  may  not  ultimately  receive  the 
award,  would  be  likely  to  discourage 
nominations  for  the  Medal. 

Accordingly.  I  find  and  determine 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  5  US  C  app. 
2.  as  amended,  that  the  April  19.  1996. 
meeting  may  be  closed  to  the  public  in 
accordance  with  Section  552b(c)(9)fB)  of 
Title  5,  United  States  Code  because 
revealing  information  about  Meda! 
candidates  would  be  likelv  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action. 

Dated:  April  16,  1996. 
Raymond  G.  Kamnm-. 

Chief  Financial  Officer  and  Assistant 
Secretary  for  Administration. 

Dated:  April  16.  1996 
Buiiara  S.  Fredericks 

Assistant  Generaipounsel  for 

Administration 

(FR  Doc.  96-9753  Filed  4-1&-96:  3:50  pm] 

BUJNG  COOE  3SI0-ia-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TME  AND  DATE:  Thursday.  April  25. 
1996. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway,  Bethesda. 
Mar\'land. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  couipliance  matters 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301; 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sad\e  E  Dunn.  Office  of 
the  Secretar>.  4330  East  West  H.ghwa-. 
Bethesda.  MD  20207  [301]  504-0800 

Dated:  Apni  17   19% 
Sadye  E.  Dunn, 
Secretary 

|FR  Doc.  96-9996  F  led  4-18-96.  3  42  pm) 
BLUNQ  0006  0$6-01-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Availability  of  Surplus  Land  and 
Buildings  in  Accordance  With  Public 
Law  103-421  Located  at  Fort  Holabird, 
Baltimore,  MD 

agency:  U.S.  Arniv  Corps  of  Engineers, 

DOD 

ACTION:  Notice  of  Availability. 


summary:  This  notice  identifies  the 
surplus  real  property  located  at  the  Fort 
Holabird  Military  Reservation 
Baltimore,  Maryland.  The  property  is 
located  in  southeast  Baltimore  City  just 
south  of  the  Holabird  Industrial  Park 
locateil  at  the  intersection  of  Dundalk 
and  Holabird  Avenues.  Access  to 
Interstate  95  and  695  are  close  by. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
For  more  information  regarding  the 
particular  property  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  existing 
sanitary  facilities,  exact  location), 
contact  Mr.  Gerry  Bresee.  Real  Estate 
Division,  Army  Corps  of  Engineers,  P.O. 
Box  1715.  Baltimore.  MD  21203 
(telephone  410-962-5173.  fax  410-962- 
0866):  or  Mr.  Ted  Hartman,  Base 
Transition  Coordinator.  U.S.  Army 
Garrison,  Fort  George  G.  Meade,  MD 
20755-5155  (telephone  301-677-2130). 
SUPPLEMENTARY  INFORMATION:  This 
surplus  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1945  and 
the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  Notices  of 
interest  should  be  forwarded  to  Ms.  Sara 
Trenery,  City  of  Baltimore  Development 
Corporation.  36  South  Charles  Street, 
Baltimore.  MD  21201 

The  surplus  real  property  totals 
approximatelv  13.80  acres  and  contains 
4  buildings  totaling  140,242  square  feet 
of  space.  Current  range  of  uses  include 
storage  and  administrative.  Future  uses 
may  include  administrative,  storage  and 
hght  industrial. 
Gregory  D  Showalter, 
Armv  Fedtral  Register  Liaison  Officrr 
iFK  Doc    ga-ftfiB.S  Filed  4-19-96,  8.45  ami 

BILLING  CODE  3710-*-M 


DEPARTMENT  OF  EDUCATION 
Computer  Matching  Program;  Notice 

AGENCY:  Department  of  Lduration  ItD). 
ACTION:  Notice  of  coiiiputcr  matching 
program  between  the  U.  S.  Depcirtmeiit 


of  Education  and  the  U.  S.  Postal 
Service  (USPS).  

SUMMARY:  Subsection  (e)(12j  of  the 
Privacy  Act  of  1974,  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.i.  100- 
503).  requires  agencies  to  publish 
ad\  aace  notice  of  computer  matching 
programs  as  a  means  of  informing 
benefit  recipients/employees  of  plans  to 
conduct  computer  matches.  This 
publishes  notice  that  ED  proposes  to 
conduct  a  computer  matdiing  program 
with  the  USPS.  The  matching  program 
will  compare  USPS  payroll  and  ED 
debtor  records  to  identify'  postal 
employees  delinquently  indebted  to  the 
federal  government  under  certain 
programs  administered  by  ED.  ED  will 
contact  affected  employees  and  will  take 
appropriate  steps  to  collect  those  debts 
under  the  salary  offset  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365)  when  volimtary  payment  is  not 
made. 

DATES:  Comments  must  be  received  May 
22.  1996.  Unless  comments  are  received 
that  result  in  a  contrary  determination, 
the  matching  program  covered  by  this 
notice  will  begin  no  sooner  than  40  days 
after  the  computer  matching  agreement 
and  this  notice  have  been  sent  to  the 
Congress  and  the  Office  of  Management 
and  Budget. 

ADDRESSES:  Comments  may  be  mailed  to 
the  U.  S.  Department  of  Education, 
Washington  Service  Center,  Attention: 
USPS  CMA  Comments,  600 
Independence  Avenue,  S.W., 
Washington,  DC  20202-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demetrius  V.  Windom,  (202)  708-1774. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  expects  that 
this  computer  matching  program  will 
enable  it  to  obtain  cu^^t  home  and 
work  addresses  for  6,0m)  USPS 
employees  having  student  loan 
oblinations  held  by  ED.  ED  has  collected 
approximately  $3  million,  from  previous 
matches  with  the  USPS,  and  expects  to 
recover  from  the  1996  match  $10.4 
niilhon  over  an  average  repayment 
period  of  five  years.  Set  forth  below  is 
a  description  ot  the  computer  matching 
program  proposed  bv  this  notice  in 
( iimplianu-  with  0MB  Bulletin  No.  89- 
22,  "Instructions  on  Reporting 
Computur  .Matching  Programs  to  the 
Offici'  of  Management  and  Budget 
(OMBi.  Congress  and  the  I'ublic". 


Report  of  Computer  Matching 
Program — U.  S.  Department  of 
Education  and  U.  S.  Postal  Service 
(Comparing  ED  Debtor  Records  and 
USPS  Payroll) 

A.  Participating  Agencies 

The  U.  S.  Postal  Service  (USPS)  is  the 
recipient  agency  and  will  perform  the 
computer  match  with  debtor  records 
provided  by  the  Department  of 
Education  (ED),  the  source  agency  in 
this  matching  program. 

B.  Purposes  of  the  Matching  Program 

This  matching  program  will  compare 
USPS  payroll  and  ED  delinquent  debtor 
files  for  the  purposes  of  identifying 
postal  employees  who  may  owe 
delinquent  debts  to  the  federal 
government  under  programs 
administered  by  the  Department  of 
Education.  The  pay  of  an  employee 
identified  and  verified  as  a  delinquent 
debtor  may  be  offset  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  voluntary  payment  is  not 
made. 

C.  Legal  Authorities  Authorizing 
Operation  of  the  Match 

This  matching  program  will  be 
undertaken  under  the  authority  of  the 
Debt  Collection  Act  of  1982  (P.  L.  97- 
365)  which  authorizes  federal  agencies 
to  offset  a  federal  employee's  salary  as 
a  means  of  satisfying  delinquent  debts 
owed  to  the  United  States. 

D.  Categories  of  Individuals  Matched 
and  Identification  of  Records  Used 

The  following  systems  of  records, 
maintained  by  the  participant  agencies 
under  the  Privacy  Act  of  1974,  as 
amended,  will  be  used  to  disclose 
records  for  this  matching  program: 

1.  USPS'  "Finance  Records — Payroll 
System,  USPS  050-020,  "  containing 
records  for  approximately  800,000 
employees.  [Disclosure  will  be  made 
pursuant  to  routine  use  No.  24  of  USPS 
050-020,  which  last  appeared  in  the 
Federal  Register  on  December  4,  1992 
(57  FR  57515).] 

2.  ED'S  "Title  IV  Program  Files"  (18- 
40-0024).  containing  debt  records  for 
approximately  3,000.000  borrowers.  [A 
notice  of  this  system  vyas  last  published 
in  the  Federal  Register^on  April  12. 
1994  (59  FR  17351).] 

E.  Description  of  the  Matching  Program 

'ED  will  provide  USPS  a  magnetic 
computer  tape  containing  the  names 
and  social  security  numbers  (SSN)  of  its 
loan  defaulters.  By  computer,  the  USPS 
will  compare  that  information  with  its 
pavroU  files,  establishing  matched 
individuals  (i.e..  "hits")  on  the  basis  of 


like  SSNs.  For  each  matched  individual, 
the  USPS  will  provide  to  ED  the  name, 
SSN,  home  address  and  work  location. 
The  identity  and  debtor  status  of  an 
individual  will  be  verified  by  ED 
through  a  review  of  its  manual 
application  and  payment  files  and 
independent  inquiries  as  needed.  In  all 
cases  of  mismatched  names  or  SSN's, 
ED's  regional  persoimel  will  confirm 
identity  through  individual  file  check 
and/or  external  sources  such  as  the 
Social  Security  Administration.  If 
identity  is  established,  ED's  computer 
system  will  ascertain  the  current 
repayment  status  for  the  account, 
eliminating  fi-om  subsequent  follow-up 
those  accounts  that  are  in  repayment 
status,  recently  paid  in  full  or  otherwise 
resolved. 

The  Debt  Collection  Act  requires  ED 
to  give  debtors  advance  notice  of  offset 
and  an  opportunity  to  contest  the 
alleged  debt.  The  Department's  offset 
procedures  include  providing  the  debtor 
employee  with  the  following  notice  and 
opportunities: 

1.  A  65-day  written  notice  of  the 
Department  of  Education's 
determination  of  the  debt  and  an 
explanation  of  the  debtor  employee's 
rights  under  the  Debt  Collection  Act; 

2.  An  opportunity  to  inspect  and  copy 
records  relating  to  the  debt; 

3.  An  opportunity  to  enter  into  a 
written  agreement  establishing  a 
repayment  schedule;  and 

4.  An  opportunity  to  a  hearing  on  the 
existence  or  amount  of  the  debt  and  on 
the  terms  of  any  involimtary  repayment 
schedule. 

Involuntary  offsets  will  be  made  only 
after  ED  has  afforded  the  debtor  these 
opportunities  and  certified  over  the 
signature  of  an  authorized  agency 
official  that  all  due  process  procedures 
have  been  followed. 


F.  Beginning  and  Ending  Dates  of  the 
Matching  Program 

The  matching  program  is  expected  to 
begin  in  May  1996  and  to  continue  in 
effect  for  a  period  not  to  exceed  18 
months.  The  agreement  may  be 
extended  for  one  additional  year  beyond 
that  period,  if  writhin  90  days  prior  to 
the  actual  expiration  date  of  the 
matching  agreement,  the  Data  Integrity 
Boards  of  both  the  USPS  and  ED  find 
that  the  computer  matching  program 
will  be  conducted  without  change  and 
each  party  certifies  that  the  matching 
program  has  been  conducted  in 
compliance  with  the  matching 
agreement. 

Dated:  April  \7.  1996. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education 

[FR  Doc.  96-9818  Filed  4-19-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[FERC-567] 

Proposed  Information  Collection  and 
Request  for  Comments 

April  17,  1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energ\' 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 


DATES:  Consideration  wrill  be  given  to 
comments  submitted  on  or  before  June 
21.  1996. 

ADDRESSES:  Written  comments  on  the 
proposed  collection  of  information  may 
be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
E3>-12.4,  888  First  Street  N.E.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax'at 
(202)  273-0873  and  by  e-mail  at 
mmiller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION: 

Abstract:  The  FERC-567,  "Annual 
Reports  of  System  Flow  Diagrams  and 
System  Capacity"  (OMB  No.  1902-0005) 
consists  of  two  related  filing 
requirements  as  defined  in  1 8  CFR 
Sections  260.8  and  284.12.  The 
information  collected  under  the 
requirements  of  FERC-567  is  used  by 
the  Conunission  to  obtain  accurate  data 
on  pipeline  facifities  and  the  peak  day 
capacity  of  these  facihties.  Specifically, 
the  FERC— 567  is  used  in  determining 
the  configuration  and  location  of 
installed  pipeline  facilities;  evaluating 
the  need  for  proposed  facilities  to  serve 
market  expansions;  determining 
pipeline  interconnections  and  receipt 
and  delivery  points;  and  developing  and 
evaluating  alternatives  to  proposed 
facilities  as  a  means  to  mitigate 
environmental  impact  of  new  pipeline 
construction.  The  FERC-5567  also 
contains  valuable  information  that 
could  be  used  to  assist  federal  officials 
in  maintaining  adequate  natural  gas 
service  in  times  of  national  emergencv 

.<4rt/on.  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 


Average 

txjfden 

hours  per 

response 


(3) 


Total  annual 
txirben  hours 


(l)x(2)x(3) 


85.1  Hours     12.255  Hours 


Estimated  cost  burden  to  respondents         There  is  a  net  increase  of  508  hours 


is  $598,950;  (/.e.,  12,255  hours  divided 
by  2,087  hours  per  full  time  employee 
per  year  multiplied  by  $102,000  per 
year  equals  $598,950). 


in  the  total  burden  hours  over  the  last 
Office  of  Management  and  Budget 
clearance  of  the  FERC-567  data 
collection,  from  11,747  hours  to  12.255. 
This  increase  is  an  adjustment  and 


results  from  a  determination  that  the 
number  of  respondents  has  decreased 
from  101  to  89  with  a  simultaneous 
increase  in  the  number  of  responses  per 
respondent,  from  1.366  to  1  618.  The 
number  of  responses  per  respondent  is 
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greater  than  1.0  because  some 
respondents  are  required  to  submit  both 
of  the  FERC-567  filing  requirements 
while  others  are  required  to  submit  only 
one  of  the  two. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  pro\ading  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
J  other  forms  of  information  technology 
e.g..  permitting  electronic  submission  of 
responses 
Lois  D.  Cashell, 
Secretarv. 
IFRDfK    96-9816  Filed  4-19-96:  8:45  am) 

BILUNQ  CODE  «717-«1-M 


[Docket  No.  RPM-140-001] 

Columbia  Qas  Transmission 
Corporation;  Notice  of  Compiianca 

Filing 

April  16,  1996. 

Take  notice  that  on  April  11.  1996. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing 
documentation  in  compliance  with  the 
Commission's  March  27. 1996  letter 
order  in  the  above-referenced  docket. 
This  documentation  reflects  accounts  in 
which  the  related  Accnied-But-Not-Paid 
Gas  Costs  were  booked. 

Columbia  notes  that  it  requested  a 
waiver  of  the  letter  order  to  the  extent 
necessary  to  protect  certain  sensitive 
information  related  to  its  accruals  for 
individual  producers. 

Columhia  also  states  it  provided  a 
running  total  of  the  Accrued-But-Not- 
Paid  Gas  Costs  which  shows  how  the 
total  relates  to  the  benchmark  least  of 
cap  set  out  in  Article  VII.  Section  C.  of 
its  Customer  Settlement  in  Docket  No. 
GP94-2. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  96-9761  Filed  4-19-96;  8:45  am) 

BiLLINQ  CODE  S717-01-M 


[Docket  Nos.  RP9S-1 79-002  and  RP96-164- 
001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

April  16,  1996. 

Take  notice  that  on  April  12.  1996. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  schedules 
recomputing  certain  charges  to  comply 
with  the  Commission's  Order  issued 
March  28.  1996  in  the  above  referenced 
Docket  Nos.  RP96-164-000,  pursuant  to 
which  Order  Northern  was  directed  to 
recompute  its  GSR  price  differentials 
according  to  the  requirements  of  Section 
25. G  of  its  tariff  and  to  file  tariff  sheets 
and  supporting  workpapers  reflecting 


that  recomputation.  within  15  days  of 
the  issuance  of  the  order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C.. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  by  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell. 
Secretary. 
IFR  Doc.  96-9760  Filed  4-19-96;  8:45  am) 

MUMQ  COOC  t717-01-M 

[Docket  No.  ER94-1 168-006.  et  al.] 

Energy  Source  Power,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

April  15,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Energy  Source  Power 

[Docket  No.  ER94-1168-O08] 
Take  notice  that  on  April  3. 1996. 

Energy  Source  Power  tendered  for  filing 

a  letter  stating  that  effective  April  1 . 

1996  Vesta  Energy  Alternatives 

Company's  name  has  been  changed  to 

Energy  Source  Power. 

Comment  date:  April  29.  1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Jersey  Central  Power  &  Light 
Company 

(Docket  No.  ER96-393-0001 

Take  notice  that  on  April  3. 1996, 
Jersey  Central  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  29,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER96-1 498-000) 

Take  notice  that  on  April  3,  1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 


Federal  Register  /  Vol.  61.  No.  78  /  Monday,  April  22,  1996  /  Notices 


17693 


Indiana  Public  Service  Company  and 
Koch  Power  Services.  Inc. 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Koch 
Power  Services,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-395-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company,  71  FERC  ^  61,014 
(1996). 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory- 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  Apnl  29,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Company 

[Docket  No.  ER96-1499-0001 

Take  notice  that  on  April  4.  1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Schedule  MR  Transaction 
Sheet  under  Service  Agreement  No.  3  of 
Duke's  FERC  Electric  Tariff.  Original 
Volume  No.  3. 

Comment  date:  April  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Power  Company 

[Docket  No.  ER96-1 500-000] 

Take  notice  that  on  April  4,  1996, 
Duke  Powpr  Company  (Duke),  tendered 
for  filina^otices  of  Cancellation  of  (1) 
Schedul^  MR  Transaction  Sheets 
between  Duke  and  PECO  Energy 
Company  dated  January  31,  1996, 
February  2,  1996  (two  transactions)  and 
February-  3,  1996.  (2)  Schedule  MR 
Transaction  Sheet  between  Duke  and 
Koch  Power  Services.  Inc.  dated 
February  6.  1996,  and  (3)  Schedule  MR 
Transaction  Agreement  between  Duke 
and  Ohio  Edison  Company  dated 
February  6,  1996. 

Comment  date:  April  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  MidAmerican  Energy  Company 

[Docket  No.  ER96-1 501-000] 

Take  notice  that  on  April  4,  1996. 
MidAmerican  Energy  Company 
(MidAmerican).  106  East  Second  Street, 
Davenport,  Iowa  52801,  tendered  for 
filing  a  Second  Amendment  dated 
March  12.  1996.  and  entered  into  by 
MidAmerican  and  the  City  of 
Independence.  Missouri  (Independence) 
to  Firm  Power  Interchange  Service 
Agreement,  as  amended,  dated  August 
21.  1983,  and  entered  into  by  Iowa 
PubUc  Service  Company  (IPS),  a 


predecessor  of  MidAmerican  and 
Independence.  This  Second 
Amendment  supplements  Rate 
Schedule  FERC  No.  46.  as 
supplemented,  of  Midwest  Power 
Systems  Inc.,  a  predecessor  of 
MidAmerican  and  a  successor  to  IPS. 

MidAmerican  proposes  to  make  the 
rate  schedule  change  effective  on  or 
before  June  1,  1996,  because  such  date 
is  the  first  date  on  which  the  first  of  the 
changes  provided  by  the  Second 
Amendment  take  effect.  As  a  result, 
MidAmerican  has  requested  a  waiver  of 
the  Commission's  60-day  notice 
requirement  for  this  filing. 

Copies  of  the  filing  were  served  upon 
Independence,  the  Iowa  Utilities  Board, 
the  Illinois  Commerce  Commission  and 
the  South  Dakota  Public  Utilities 
Commission. 

Comment  date:  April  29,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-1 502-000] 

Take  notice  that  on  April  4.  1996. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Citizens  Lehman 
Power  Sales  under  Rate  GSS. 

Comment  date:  April  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Eagle  Gas  Marketing  Company 

(Docket  No.  ER96-1 503-000] 

Take  notice  that  on  April  4,  1996. 
Eagle  Gas  Marketing  Company  (Eagle), 
petitioned  the  Commission  for  (1) 
blanket  authorization  to  sell  electricity 
at  market-based  rates;  (2)  a  disclaimer  of 
jurisdiction  over  Eagle's  power 
brokering  activities;  (3)  acceptance  of 
Eagle's  Rate  Schedule  FERC  No.  1;  (4) 
waiver  of  certain  Commission 
Regulations;  and  (5)  such  other  waivers 
and  authorizations  as  have  been  granted 
to  other  power  marketers,  all  as  more 
fully  set  forth  in  Eagle's  petition  on  file 
with  the  Commission. 

Eagle  states  that  it  intends  to  engage 
in  electric  power  transactions  as  a 
broker  and  as  a  marketer.  In  transactions 
where  Eagle  acts  as  a  marketer,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  purchasing  parties. 

Comment  date:  April  29,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER96-1 504-000] 

Take  notice  that  on  April  4.  1996,  San 
Diego  Gas  &  Electric  Company  (SIXi&E), 


tendered  for  filing  a  change  in  rates  for 
service  under  the  following  Agreements 
with  Southern  California  Edison 
Company  (Edison): 

(1)  Short-Term  Firm  Transmission 
Service  Agreement,  Rate  Schedule  FERC 
No.  58; 

(2)  Interruptible  Transmission  Service 
Agreement.  Rate  Schedule  FERC  No.  59, 
and 

(3)  Firm  Transmission  Serv-ice 
Agreement,  Rate  Schedule  FERC  No.  60. 
SDG&E  respectfully  requests,  pursuant 
to  §  35.1 1 ,  waiver  of  prior  notice 
requirements  specified  in  §  35.3  of  the 
Commission's  regulations,  and  an 
effective  date  of  January  1,  1996. 

Copies  of  this  filing  jyere  served  upon 
the  Pubhc  Utilities  Commission  of  the 
State  of  California  and  Edison. 

Comment  date:  April  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ohio  Edison  Company  Pennsylvania 
Power  Company 

{Docket  No.  ER96-1 505-000] 

Take  notice  that  on  April  4. 1996. 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  an 
Agreement  for  Power  Transactions  with 
Cinergy  Services,  Inc.  This  initial  rate 
schedule  will  enable  the  parties  to 
purchase  and  sell  capacity  and  energy 
in  accordance  with  the  terms  of  the 
Agreement. 

Comment  date:  April  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Toledo  Edison  Company 

[Docket  No.  ER96-1 506-000] 

Take  notice  that  on  April  4,  1996.  The 
Toledo  Edison  Company,  tendered  for 
filing  a  Notice  of  Termination  of  FERC 
Rate  Schedule  No.  42. 

Comment  date:  April  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1?.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER96- 1508-000] 

Take  notice  that  on  April  4,  1996. 
New  York  State  Electric  &  Gas 
Corporation  (NySEG),  tendered  for 
filing  pursuant  to  §35.12  of  the  Federal 
Energy  Regulatory  Commission  s  Rules 
of  Practice  and  Procedure.  18  CFR  35.12 
(1995),  as  an  initial  rate  schedule,  an 
agreement  with  Federal  Energy  Sales. 
Inc.  (FES).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  FES  and  FES  will 
provide  from  NYSEG  either  capacity 
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and  associated  energy  or  energy  only  as 
the  parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  April  5,  1996.  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately  *> 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  FES. 

Comment  date:  April  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

IDocket  No.  ER96- 1509-000] 

Take  notice  that  on  April  4,  1996. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526.  tendered  for  filing  non- 
firm  transmission  agre«ments  under 
which  Valero  Power  Services  Company 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Fonn 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  23.  1996. 
Comment  date:  April  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

IDocket  No.  ER96-1 5 10-000) 

Take  notice  that  on  April  4.  1996. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  Valero  Power  Services 
Company  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  20,  1996. 
Comment  date:  April  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER 96-1511-000) 

Take  notice  that  on  April  5,  1996. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  Federal  Energy  Sales 
Inc.  (Federal  Energy)  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electrics  Coordination 
Sales  Tariff.  The  Transmission  Service 
Agreement  allows  Federal  Energy  to 


receive  transmission  service  under 
Wisconsin  Electric's  FERC  Electric 
Tariff,  Original  Volume  No.  5,  Rate 
Schedule  STNF,  under  Docket  No. 
ER95-1474. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Federal  Energy,  the  Public 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  April  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER96-1 5 12-000) 

Take  notice  that  on  April  5,  1996. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  UtiliCorp  United 
(UtiliCorp).  The  Transmission  Service 
Agreement  allows  UtiliCorp  to  receive 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Original 
Volume  No.  5,  under  Docket  No.  ER95- 
1474,  Rate  Schedule  STNF. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  the 
filing.  Copies  of  the  filing  have  t)een 
served  on  UtiliCorp,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  April  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 

IFR  Dfjc  96-9817  Filed  4-19-96;  8:45  am) 
MLUNO  COOC  (717-01-^ 


[Docket  No.  EC96-1 6-000,  et  al.] 

MIdAmerIca  Energy  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings  , 

April  16.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  MidAmerican  Energy  Company 

IDocket  No.  EC96-16-O001 

Take  notice  that  on  April  12.  1996. 
MidAmerican  Energy  Company 
tendered  for  filing  a  Supplement  to 
Exhibit  G  to  the  Application  for  Order 
Authorizing  Corporate  Reorganization 
filed  in  the  above-referenced  docket  on 
March  29.  1996. 

Comment  date:  May  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Newgulf  Power  Venture,  Inc. 

IDocket  No.  EG96-55-0001 

On  April  11,  1996,  Newgulf  Power 
Venture,  Inc.  (Applicant),  1616  Woodall 
Rodgers  Freeway.  Dallas,  Texas  75202, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  fdr 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  is  a  wholly  owned 
subsidiary  of  CSW  Energy,  Inc..  which 
is  a  wholly  owned  subsidiary  of  Central 
and  South  West  Corporation,  a 
registered  holding  company.  Applicant 
intends,  directly  or  indirectly,  to  own 
and  operate  all  or  part  of  eligible 
facilities  including,  without  limitation, 
an  85  MW  electric  generating  facility 
located  in  or  near  Wharton  County, 
Texas. 

Comment  date:  May  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Montaup  Electric  Company 

IDocket  No.  ER94-1062-0041 

Take  notice  that  on  April  12,  1996. 
Montaup  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Electric  and  Gas 
Company 

IDocket  Nos.  ER9 5- 1286-001,  ER95-1287- 
000,  ER95-1 288-000,  ER95-1 289-000, 
ER95-1 290-000  and  EL96-*-000| 

Take  notice  that  on  April  5, 1996, 
Public  Service  Electric  and  Gas 
Company  tendered  for  filing  a 
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compliance  report  applicable  to  the 
offer  of  settlement  between  the 
Boroughs  of  Milltown,  South  River,  and 
Park  Ridge,  New  Jersey;  Jersey  Central 
Power  k  Light  Company;  and  Atlantic 
City  Electric  Company  in  Docket  Nos. 
ER95-1 286-000.  ER95-1 287-000. 
ER95-1 288-000,  ER95-1 290-000  and 
EL96-6-000. 

Comment  date:  April  30. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

IDocket  No.  ER96-1 004-001) 

Take  noUce  that  on  April  12,  1996, 
New  England  Power  Company  tendered 
for  fihng  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Ventures,  Inc. 

IDocket  No.  ER96-1 387-000) 

Take  notice  that  on  April  11,  1996, 
New  England  Ventures,  Inc.  tendered 
for  filing  an  amendment  to  its  March  25, 
1996  fiUng  filed  in  this  docket. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service 
Corporation 

IDocket  No.  ER96-1435-000| 

Take  notice  that  on  March  26, 1996, 
Wisconsin  Pubic  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Noram  Energy 
Services.  The  Agreement  provides  for 
transmission  service  under  the 
Comparable  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  7. 

WPSC  requests  that  the  agreement 
become  effective  retroactively  to  March 
11,  1996. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER96-1 51 3-000) 

Take  notice  that  on  April  5,  1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  Sonat  Power 
Marketing,  Inc.  (Sonat).  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff.  The  Transmission  Service 
Agreement  allows  Sonat  to  receive 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Original 
Volume  No.  5,  Rate  Schedule  STNF, 
imder  Docket  No.  £R95-i4r}. 


Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
fihng.  Copies  of  the  filing  have  been 
served  on  Sonat,  the  F^iblic  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  April  30, 1996,  in 
accordance  with  Standard'Paragraph  E 
at  the  end  of  this  notice. 

9.  Green  Mountain  Power  Corporation 

[Docket  No.  ER96-1 5 14-000] 

Take  notice  that  on  April  5, 1996, 
Green  Mountain  Power  Corporation 
(GMP),  tendered  for  filing  a  Service 
Agreement  for  sales  of  capacity  and 
energy  under  its  FERC  Electric  Tariff, 
Original  Volume  No.  2  (Opportunity 
Transmission  Tariff)  to  Vermont  Electric 
Cooperative,  Inc.  GMP  has  requested 
waiver  of  the  notice  requirements  of  the 
Commission's  regulations  in  order  to 
permit  the  Service  Agreement  to  be 
made  effective  as  of  April  1,  1996. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kentucky  Utilities  Company 

IDocket  No.  ER96-1 51 5-000) 

Take  notice  that  on  April  8, 1996, 
Kentucky  Utilities  Comp)any  (KU), 
tendered  for  filing  service  agreements 
between  KU  and  Commonwealth  Edison 
Company,  and  KU  and  Florida  Power 
Corporation  under  its  TS  Tariff.  KU 
requests  effective  dates  of  March  6, 1996 
and  March  15,  1996,  respectfully,  for 
these  two  Agreements. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Pa^graph  E 
at  the  end  of  this  notice. 

ll.SEMCOR,  Inc. 

{Docket  No.  ER96-1 5 16-000) 

Take  notice  that  on  April  8.  1996, 
SEMCOR,  Inc.  (SEMCOR),  tendered  for 
filing  an  application  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective  on 
the  date  of  the  Commission's  order 
accepting  the  Rate  Schedule  for  filing. 

SEMCOR  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  In  these  transactions, 
SEMCOR  proposes  to  charge  market- 
determined  rates,  mutually  agreed  upon 
by  the  parties.  All  sales  and  purchases 
w^ill  be  arms-length  transactions. 

Comment  dafe;  April  30,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

[Dccket  No.  ER96-1 5 17-000) 

Take  notice  that  on  April  8,  1996, 
Southern  Company  Services,  Inc.  (SCS), 


acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savaimah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
six  (6)  service  agreements  between  SCS, 
as  agent  of  the  Southern  Companies, 
and  (i)  Federal  Energy  Sales,  Inc.,  (ii) 
Entergy  Power,  Inc.  (iii)  Entergy  Power/ 
Marketing  Corporation,  (iv)  Jacksonville 
Electric  Authority,  (v)  UtiUcorp  United, 
Inc..  and  (vi)  Eastex  Power  Marketing, 
Inc.  for  non-firm  transmission  service 
under  the  Point-to-Point  Transmission 
Service  Tariff  of  Southern  Companies. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER96-1 5 18-000] 

Take  notice  that  on  April  8. 1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  transmission  service  agreement 
between  itself  and  Upper  Peninsula 
Power  Company  (UPPCO).  The 
agreement  provides  for  2  MW  of  firm 
point-to-point  transmission  service  to  be 
rendered  from  Wisconsin  Power  and 
Light  Company  (WP&L)  to  UPPCO's 
isolated  Iron  River  Michigan  service 
area  for  the  six  months  ending 
September  30.  1996. 

Wisconsin  Electric  respectfully 
requests  waiver  of  the  Commission  s 
advance  notice  requirements  in  order  to 
permit  an  effective  date  of  Apn!  1   1996. 
in  order  to  comply  with  UPPCO's  March 
12.  1996  requests  for  service  Wisconsin 
Electric  is  authorized  to  state  that 
UPPCO  joins  in  the  requested  effective 
date. 

Copies  of  the  filing  have  been  served 
on  UPPCO,  WP&L,  the  Michigan  Public 
Service  Commission,  and  the  Public 
.Service  Commission  of  Wisconsin 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER96-1 5 19-000) 

Take  notice  that  on  April  8.  1996. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Enron  Power 
Marketing,  Inc.  under  Rate  GSS 

Comment  date:  April  30,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER96- 1620-0001 

Take  notice  that  on  April  8.  1996, 
Wisconsin  Power  and  Light  Company 
(WP4L),  tendered  for  filing  an 
Agreement  dated  April  2.  1996. 
establishing  Engelhard  Power 
iMarketing.  Inc.  as  a  customer  under  the 
terms  of  WP&L's  Point-to-Point 
Tremsmission  Tariff. 

WPAL  requests  an  effective  date  of 
April  2,  1996  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

IDocket  No.  ER96-1521-0001 

Take  notice  that  on  April  8,  1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Morgan  Stanley 
Capital  Group.  \nc.  (MSCG)  dated.  This 
Service  Agreement  specifies  that  MSCG 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Companies' 
Energy  Transmission  Service  Tariff 
accepted  by  the  Commission  on 
September'28,  1995  in  Docket  No. 
ER95-791-000  and  designated  as  FERC 
Electric  Tariff.  Original  Volume  No  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  causes  shown  and  an  effective  date 
of  April  2,  1996  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  MSCG. 

Comment  date:  .■Xpril  30.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E  ,  Washington,  D.C 
20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Comniission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  18  CFR  385  214)   AH  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date   Protests  will  Im- 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc  96-9814  Filed  4-19-96;  8:45  am) 

BILLIMG  COOC  S717-01-P 

Notice  of  Request  for  Amendment  of 
Project  License 

April  16,  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
withnhe  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Request  for 
Amendment  of  Project  License. 

b.  Project  No.:  8278. 

c.  Date  Filed:  March  18.  1996. 

d.  Applicant:  Crystal  Springs 
Hydroelectric,  LP. 

e.  Name  of  Project:  Cedar  Draw  Creek 
Project. 

f.  Location:  On  Cedar  Draw  Creek  in 
Twin  Fallstliounty.  Idaho. 

g.  File  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

h  Applicant  Contact:  Dell  Keehn. 
11225  S.E.  6th.  Suite  100,  Bellevue. 
Washington  98004.  (206)  453-0500. 

i.  FERC  Contact:  Thomas  LoVullo, 
(202) 219-1168. 

j.  Comment  Date:  May  23. 1996. 

k.  Description  of  Amendments:  {,!] 
Crystal  Springs  Hydroelectric.  L.P. 
(licensee)  requested  to  install  a  variable 
flow  turbine  (multiple  jet,  impulse  type) 
in  place  of  one  of  the  project's  four 
fixed-fiow  turbines.  The  licensee  stated 
that  installation  of  the  variable  flow 
turbine  would  slightly  reduce  the 
generation  capacitv  of  the  project  (from 
2.924  kilowatts  (kW)  'o  2,751  kW)  but 
would  provide  better  control  and 
management  of  water  resources.  The 
plant  controls  would  be  modified  to 
allow  smooth  and  continuous 
adjustment  of  powerhouse  flows  from  a 
minimum  of  5  cubic  feet  per  second 
(cfs)  to  a  maximum  flow  of  148  cfs. 

The  licensee's  second  amendment 
request  concerned  a  reduction  in  the 
minimum  flow  requirement  from  25  cfs 
to  10  cfs.  The  licensee  stated  that  a 
reduction  in  the  minimum  flow  would 
be  more  comparable  v^th  the  upstream 
project's  requirement  of  passing  5  cfs. 
The  licensee  stated  that  the  installation 
of  the  new  turbine  equipment  would 
provide  more  stable  flows  through  the 
bypass  reach  of  Cedar  Draw.  With  a 
stabilized  flow,  stream  bank  vegetation 
would  be  enhanced,  stream  bank 


erosion  reduced,  water  quality 
improved  and  possibly  the  food  supply 
for  fish  improved  Further,  tne-licensee 
proposed  to  mitigate  for  the  reduction  in 
the  minimum  flow  by  installing  two  fish 
ladders  at  two  man-made  barriers  in 
Cedar  Draw.  The  fish  ladders  would 
provide  approximately  3.2  miles  of 
additional  habitat  in  Cedar  Draw  by 
allowing  fish  passage  from  the  Snake 
River. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  ttffe  specified 
comment  date  for  the  par^cular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  fiUngs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS'", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  any  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  CaslieU. 
Secretary. 

IFR  Doc.  96-9759  Filed  4-19-96;  8:45  am] 
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Sunshine  Act  R/leeting 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  April  24.  1996.  10:00 
a.m. 

PLACE:  888  First  Street.  NE..  Room  2C. 
Washington.  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note.— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro,  651st  Meeting — 
April  24, 1996,  Regular  Meeting  (lOKM  ajs.) 

CAH-1. 

Docket*  EL87-5,  001.  Island  Power 
Company.  Inc. 
CAH-2. 

Omitted 
CAH-3. 
Docket#  P-2360.  026,  Minnesota  Power  & 

Light  Company 
Other#S  P-2360,  032,  Minnesota  Power  & 
Light  Company 
CAH-4. 
Docket*  P-2417. 002,  Northern  States 
Power  Company 
CAH-5 
Docket*  P-3083,  072,  Oklahoma  Municipal 

Power  Authority 
OtherfS  P-3083,  078.  Oklahoma  Municipal 

Power  Authority 
P-3083.  080,  Oklahoma  Municipal  Power 
Authority 
CAH-6. 
Docket*  DI94-1,  001,  Tovra  of  Estes  Park, 
Colorado 
CAH-7. 
Docket*  P-2456,  009,  Public  Service 
Companj'  of  New  Hampshire 
CAH-8. 
Docket*  P-5772.  005.  City  of  Augusta. 
Georgia 

Consent  Agenda — ^Electric 

CAE-1. 
Docket*  ER96-224.  000,  Niagara  Mohawk 
Power  Corporation 
CAE-2. 

Docket*  ER96-1059  000.  Orange  and 
Rockland  Utilities,  Inc.,  Rockland 
Electric  Company  and  Pike  County  Light 
&  Power  Company 
Other*S  ER96-10.  000,  Norstar  Energy 
Limited  Partnership 
CAE-3. 


Docket*  ER96-1210,  000,  Washington 
Water  Power  Company 
CAE-4. 

Docket*  ER96-1211,  000,  Ocean  State 

Power 
Other*S  ER96-1212.  000.  Ocean  State 
Power  n 
CAE-5. 

Docket*  ER96-1208,  000,  Interstate  Power 
Company 
CAE-6. 
Docket*  ER96-1075,  000,  Central  Illinois 
Light  Company 
CAE-7. 

Docket*  ER96-1285,  000.  Illinois  Power 
Company 
CAE-8. 
Docket*  ER96-924,  000,  Direct  Access 
Management,  LP 
CAE-9. 
Docket*  EL96-20,  000,  Illinois  Power 
Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Omitted 
CAG-2. 

Omitted  , 

CAG-3. 

Docket*  RP96-185,  000,  Algonquin  Gas 
Transmission  Company 
CAG-4. 

Docket*  RP96-186,  000,  Southern  NaUiral 
Gas  Comjjany 
CAG-5 

Docket*  RP96-187,  000,  Iroquois  Gas 
Transmission  System,  LP. 
CAG-6. 

Omitted 
CA&-7. 

Docket*  RP96-195,  000,  Tennessee  Gas 
Pipeline  Company 
CAG-8. 

Docket*  RP96-196,  000,  ANR  Pipeline 
Company 
CAG-9. 

Docket*  RP96-197.  000.  Carnegie  Interstate 
Pipeline  Company 
CAG-10. 

Omitted 
CAG-11. 

Docket*  RP96-171,  000,  Noram  Gas 
Transmission  Company 
CAG-12. 

Docket*  RP96-189.  000.  Ozark  Gas 
Transmission  System 
C^G-13. 

Docket*  RP96-190.  000.  Colorado 
Interstate  Gas  Company 
CAG-14 
Docket*  RP96-194,  000,  Mississippi  River 
Transmission  Corporation 
CAG-15. 

Docket*  RP96-199,  000.  Mississippi  River 
Transmission  Corp)oration 
C\G-16. 

Docket*  RP96-200,  000,  .Noram  Gas 
Transmission  Company 
CAG-17. 

Docket*  TM96-3-31.  000.  Noram  Gas 
Transmission  Company 
CAG-18 

Docket*  RP95-182.  003,  ANR  Pipeline 
Company 
GAG- 19. 


Docket*  RP96-136,  002,  Algonqum  Gas 
Transmission  Company 
CAG-20. 

Omitted 
CAG-21 

Docket*  RP95-427,  000,  El  Paso  Natural 
Gas  Company 
CAG-2?. 

Docket*  RP95-*60,  002.  Northwest 

Pipeline  Corporation 
Other#S  RP96-31,  002.  Northwest  Pipeline 
Corporation 
CAG-23 

Docket*  RP96-58,  002,  Koch  Gateway 
Pipeline  Company 
CAG-24. 

Docket*  RP96-7.  002.  Regulation  of 
Negotiated  Transpwrtation  Ser%-ices  of 
Natural  Gas  Pipelines 
CAG-25. 

Docket*  RP95-136,  001,  WiUiams  Natural 
Gas  Company 

CAG-26. 
Docket*  PR96-1,  000.  Equitable  Storage 
Company 
CAG-27. 

Docket*  PR96-4.  000,  Consumers  Power 
Company 
CAG-28. 

Docket*  PR96-5,  000,  Dow  Pipeline 

Company 
Other«s  PR96-5,  001 .  Dow  Pipeline 
Company 
CAG-29. 

Docket*  RP95-187.  004.  Northwest 
Pipeline  Corporation 
Other*s  RP94-220.  Oil.  Northwest  Pipeline 

Corpxsration 
TM95-2-37,  004,  Northwest  Pipeline 

Corpora  tion 
CAG-30. 

Docket*  RP91-143.  030,  Great  Lakes  Gas 

Transmission  Limited  Partnership 
Other»s  RP91-143,  031   Great  Lakes  Gas 

Transmission  Limited  Partnership 
RP91-143.  032,  Great  Lakes  Ga:. 

Transmission  Limited  Partnership 
RP95-422,  002,  Great  Ukes  Gas 
Transmission  Limited  Pannership 
QAG-31. 

Docket*  RP92-237,  023.  Alabama- 
Tennessee  Natural  Gas  Company 
Other*s  RP92-23r,  022.  Alabama-' 
Tennessee  Natural  Gas  Company 
CAG-32. 

Docket*  PL94-4.  001,  Pricing  Policy  for 
New  and  Existing  Facilities  Constructed 
bv  Interstate  Natural  Gas  Pipelines 
CAG-'33. 

Docket*  RP95-39~.  OOS.  Panhandle  Eastern 
Pip>e  Line  Company 
C'\G-34. 

Docket*  RP95-J47.  004.  Williams  Natural 
Gas  Compianv 
C^G-35 

Docket*  RP94-36r  003.  National  Fuel  Gas 

Supply  Corporation 
Other»s  CP95-50.  001    Nol.ona!  Fue,  Gas 

Supply  Corporation 
nP95-324.  001.  National  Fuel  Gas  Supply 

Corporation 
CP95-578.  001.  National  Fuel  Gas  Supply 

Corporation 
CP95-727.  001.  .National  Fuel  Gas  Supply 
CorpK)  ration 
CAG-36 


N 
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U<x:ket»  RP94-U'0.  Oil,  Koch  Gateway 
Piptsline  (.ompdnv 
CAC-37 

Dcxkt'!»  RP4,S-182.  (HW.  ANR  Pipeline 
Company 
CAC,-38 

[)(x:ket#  RM96-10  txx).  Oil  Pipeline  Cost- 
of- Service  Filing  Requirements 

c;a(;-39 

DcH  kei»  1S94-J2.  0(K).  Chevron  Pipe  Line 
Company 
C\G-»0 

DtK  kei»  MG96-1.  001.  El  Paso  Natural  Gas 
Company 
c:ACr-»l 

I>Kket«  F'R12-J0.  000.  Supenn  Pipeline 

CV>42 

Docket*  RP9f>-18f>.  000.  Natural  Gas 

Pipeline  (iompany  of  America 
Olherfs  RP94^00.  OOO.  Natural  Gas 
Pipeline  Cxirapanv  of  America 
CAG-43 

rVx  ket»  CP93-258.  000.  Mojave  Pipeline 

CuIIipdIlV 

Olher#s  CP93-258.  001.  Mojave  Pipeline 

Company 
CP93-258,  0O2.  ,Vto|ave  Pipeline  Company 
CP93-258.  003.  Mo)ave  Pipeline  Company 
CP93-258.  0O4.  Mo|ave  Pipeline  Company 
CP93-258.  00*>.  Mo|ave  Pipeline  Company 
CP93-258,  006.  Moiave  Pipeline  Company 
CP93-258.  007.  Mo)ave  Pipeline  Company 
CP93-258.  008.  Mojave  Pipeline  Company 
CAG-»4 

Docket*  CP95-621.  000.  East  Tennessee 
Natural  Gas  Company 
CAG-45 

Docket*  CP96-10.  000.  Transvyestem 

Pipeline  Company 
Other*s  CP96-10,  001.  Transwestern 

Pif)eline  Company 
CP96-60.  000.  Northwesl  Pipeline 
Corporation 
CAG-16 

Docket*  CP95-250.  000.  Norain  Gas 
Transmission  Company 
CAG-t7 

Docket*  CP96-52.  000,  Pine  Needle  LNG 

Company.  LLC. 
OtherJs  CP96-134,  000.  Transcontinental 
Gas  Pipe  Line  Corporatiun 
CAC;-48 

Dot  ket*  CP96-U)5.  0(X).  Noram  Gas 
Transmission  C^onipany 
CAG— 19  Omitteci 
CA  Cr- 50 

Docket*  CP95-3 18.  000.  Williams  Gas 
Processing — Miii  O/ntinent  Repon 
Company 
Other»s  0^9^-117   (KM)   Williams  Natural 

Gas  Company 
CA(V-'il 

Dtxket*  CP9fi-7j  000,  Lee  8  Storage 
Partnership 
CL\G-S2 

DcK  ke'«  RMtS--*.  fif)2,  Revisions  to 
Uniform  System  of  .\ii  nunts.  Forms. 
Slatemeiits.  aiiJ  R.'portni«  Requirements 
for  Natural  Gas  (n 

Hydro  A{(enda 

H-l 
Reserved 

Electric  ,\|{itnda 

E-l. 
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D<K.kett  RM95-8,  000,  Promoting 
Wholesale  Competition  Through  Open 
Access  Non-Discnminatorv 
Transmission,  et  al 

Other*S  RM94-7.  001.  Recovery  of 
Stranded  Costs  by  Public  Utilities  and 
Transmitting  Utilities  Final  Rule 
E-: 

LKx-ket*  R.V195-9,  000.  Open  Access  Same- 
Tune  System  (Formerly  Real-Time 
hifonnation  Networks)  and  Standards  of 
Conduct  Final  Rule. 
E-3 

Docket*  RM9t»-ll,  OOO.  Capacity 
Reservation  Tariffs  for  Electric 
Transmission  Providers  Notice  of 
ProfKJsed  Rulemaking. 

Oil  and  Gas  Agenda 

/  Pipeline  Hate  Matters 

Docket*  RM96-1,  000.  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines  Notice  of  Proposed 
Rulemaking. 

//  Pipeline  Certificate  Matters 

PC-1 

Reserved 

Dated:  April  17.  1996. 
Lois  D.  Cashell. 
Secretary 

jFR  Doc.  96-9927  Filed  4-18-96;  1:19  pm] 
SiLUNQ  COOC  671 7-01 -P 

[Docket  No.  0996-218-000.  0t  al.] 

Eastern  Shore  Natural  Gas  Company, 
et  al.;  Natural  Qas  Certlflcata  Filings 

April  16,  1996. 

Take  notice  that  the  following  BUngs 
have  been  made  with  the  Commission; 

1.  Eastern  Shore  Natural  Gas  Company 

IDocket  No  CP96-218-0001 

Take  notice  that  on  February  29.  1996. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore).  Post  Office  Box  615. 
Dover,  Delaware  19903-0615,  tendered 
for  filing  an  application  pursuant  to 
.Sections  7(b)  and  (c)  of  the  Natural  Gas 
.\ct  for  a  certificate  of  pubUc 
convenience  and  necessity  authorizing 
Eastern  Shore  to  (1)  construct  and 
operate  15  miles  of  16-inch  pipeline: 
and  (2)  abandon  in  place  15  miles  of 
existing  10-inch  pipeline,  all  as  more 
fully  set  forth  in  the  application,  which 
IS  on  file  with  the  Commission  and  open 
to  publii:  inspection.  Eastern  Shore 
states  that  the  proposed  pipeline 
segment,  to  be  located  in  New  Castle 
County.  Delaware,  would  replace 
existing  pipeline  that  must  be  relocated 
due  to  Ueidvvare  Stale  Department^f 
Transportation  (DelDOT)  highway 
construction  Construction  of  the 
pioposed  fat  ililies  is  planned  to  be 
undertaken  between  Fall  1996  and 
Spriiig/Sumnier  1998.  Eastern  Shore 


requests  expedited  processing  of  its 
application  because  it  must  conform  to 
iJelDOT's  construction  schedule. 

Eastern  Shore  estimates  that  the 
incremental  cost  of  upsizing  the 
pipeline  segment  proposed  in  its 
application  will  be  $200,322  and 
estimates  the  total  project  cost  to  be 
$798,504.  Eastern  Shore  states  that  it 
will  finance  this  amount  initially  from 
internally  generated  funds  and  short- 
term  notes  and  that  permanent 
financing  will  be  arranged  after 
construction  has  been  completed. 
Eastern  Shore  requests  that  the  total  cost 
of  these  facilities  be  rolled-in  to  its  total 
system  costs  for  rate  purposes. 

Comment  date:  May  7.  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

[Docket  No.  CP96-297-0001 

Take  notice  that  on  April  4.  1996, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226.  filed  an  abbreviated 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Great  Lakes  to  construct  and 
operate  24.5  miles  of  36-inch  diameter 
pipeline  loop  in  Delta  and  Mackinac 
Counties,  Michigan,  all  as  more  fully 
described  in  the  application  that  is  on 
file  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  and  of)en  to 
public  inspection. 

Great  Lakes  says  that  the  proposed 
facilities  will  complete  the  looping  of  its 
968-mile  mainUne  system  and  will 
provide  greater  service  reliability, 
additional  operational  flexibility,  and 
annual  fuel  savings  of  up  to  1.3  Bcf. 
Great  Lakes  also  says  that  rolling-in  the 
$44,300,000  cost  of  the  proposed 
facilities  will  increase  its  existing  rates 
by  less  than  5%. 

Comment  date:  May  7.  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP96-305-0001 

Take  notice  that  on  April  9,  1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252  filed  in  Docket  No.  CP96- 
305-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  a  new  delivery  point  in  Colorado 
County,  Texas  to  deliver  gas  to  Channel 
Industries  Gas  Company  (Channel) 
under  Teruiessee'S'blanket  certificate 
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issued  in  Docket  No.  CP82-413-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  would  modify 
a  receipt  meter,  turn  aroimd  the  existing 
check  valve,  and  install  solar  power 
equipment  and  electronic  gas 
measurement  equipment. 

Tennessee  states  further  that  there 
would  be  no  impact  on  peak  day  or 
annual  deliveries  and  that  Tennessee 
would  be  fully  reimbursed  for  the 
installation  of  this  facility. 

Comment  date:  May  31, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Minnesota) 

IDocket  No.  CP96-3 12-000) 

Take  notice  that  on  April  11, 1996, 
Northern  States  Power  Company- 
Minnesota  (Northern  States),  414 
Nicollet  Mall — 5th  Floor,  Minneapolis, 
MN  55402,  filed  in  Docket  No.  CP9&- 
312-000,  an  appUcation  pursuant  to 
Section  7(f)  of  the  Natural  Gas  Act 
(NGA)  for  a  service  area  determination 
consisting  of  the  areas  in  and  around  the 
communities  of  Grand  Forks  and 
Emerado  in  Grand  Forks  County,  North 
Dakota  (including  Grand  Forks  Air 
Force  Base),  and  East  Grand  Forks,  in 
Polk  County,  Minnesota,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Northern  States  states  that  it  is  a 
public  utility  engaged  in,  among  other 
things,  the  business  of  distributing 
natural  gas  to  customers  for  residential, 
commercial  and  industrial  use. 
Northern  States  requests  a  finding  that 
it  qualifies*as  a  local  distribution 
company  for  purposes  of  Section  311  of 
the  Natural  Gas  Policy  Act  of  1978. 
Northern  States  also  requests  a  waiver  of 
all  reporting  and  accounting 
requirements  and  rules  and  regulations 
which  are  ordinarily  applicable  to 
natural  gas  companies. 

Northern  States  explains  it  makes  no 
sales  for  resale  in  the  proposed  service 
area  and  does  not  plan  to  do  so  in  the 
future.  Northern  States  says  it  operates 
only  distribution  level  facilities  (helow 
1 75  psig)  in  the  proposed  service 
territory  and  does  not  have  an  extensive 
transmission  system  in  the  area. 
Northern  States  states  its  rates  are  fully 
regulated  by  the  Minnesota  Public 
■v^ Utilities  Commission  and  the  North 
Dakota  PubUc  Service  Commission. 
Northern  States  asserts  there  are  no 
neighboring  gas  distribution  utilities 
providing  retail  gas  service  within  23 


miles  of  East  Grand  Forks  or  Grand 
Forks.  Northern  States  states  that  no 
neighboring  utility  will  be  significantly 
affected  by  the  service  area 
determination. 

Comment  date:  May  7, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Coounissicm,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not'serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Connnission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 


day  after  the  time  allovred  for  filing  a 

protest.  If  a  protest  is  filed  and  not 

withdrawn  within  30  days  after  the  time 

allowed  for  filing  a  protest,  the  instant 

request  shall  be  treated  as  an 

appbcation  for  authorization  pursuant 

to  Section  7  of  the  Natiiral  Gas  Act. 

LokO-CaahdU. 

Seavtary. 

[FR  Doc.  96-9815  Filed  4-l»-96:  8:45  am) 

MjjNa  ooof  STir-ti-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140S42;  Fm.-6384-l] 


coees  n  MmwMnaa 
bifonnatton  by  Vamr.  bw, 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


EPA  has  authcHized  its 
contracts,  Versar,  Inc.  (VER),  of 
Sprii^eld.  Virginia,  and  Versar's 
subcontractors,  G«ieral  Science 
Corporation  (GSC)  of  Laurel,  Maryland, 
and  S]rracuse  Research  Corporation 
(SRC)  of  Syracuse,  New  Ymk  for  access 
to  information  which  has  been 
submitted  to  EPA  under  sections  4.5,6, 
and  8  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  busine^^lhlormation  (CBI). 
DATES:  Access  to  tbe  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  May  2, 1996. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  7408 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW.. 
Washington.  EX:  20460.  (202)  554-1404. 
TDD:  (202)  554-055U«-mail:  TSCA- 
Hotline^pamail. epa.gov. 
SUPPLEhKNTARY  INFORMATKM:  Under 
contract  nimiber  6&-D3-0013. 
contractor  VER  of  6850  Versar  Center. 
Springfield.  VA.  and  its  subcontractors 
GSC  of  6100  Chevy  Chase  Drive.  Laurel, 
MD,  and  SRC  of  Merrill  Lane.  S>Tacuse, 
NY  will  pssist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
providing  exposure  assessment  support 
for  both  new  and  existing  chemicals. 
In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  68-D3-0013.  VER. 
GSC,  and  SRC  will  require  access  to  CBI 
submitted  to  EPA  under  sections  4.  5.  6, 
and  8  of  TSCA  to  perform  successfully 
the  duties  specified  under  the  contract. 
VER.  GSC.  and  SRC  personnel  will  be 
given  access  to  information  submitted  to 
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EPA  irndsr  section*  4,  5,  6,  and  8  of 
TSCA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CSI. 

In  a  previous  notice  published  in  the 
Federal  Regbtw  of  October  15. 1992  (57 
FR  47336).  VER.  GSC.  and  SRC  were 
authorized  for  access  to  CBl  submitted 
to  EPA  under  sections  4.  5,  6.  and  8  of 
TSCA.  EPA  is  issuing  this  notice  to 
extend  VER.  GSC.  and  SRC's  access  to 
TSCA  CBI  under  the  new  contract 
number  68-D3-0013. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4.  5.  6.  and  8  of  TSCA  that  EPA 
may  provide  VER.  GSC.  and  SRC  access 
to  these  CBI  materials  on  a  need-to- 
know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters,  at  VER's 
Springfield.  VA  site,  and  at  SRC's 
Syracuse.  NY  site  only. 

VER  and  SRC  will  be  authorized 
access  to  TSCA  CBI  at  their  facilities 
under  the  EPA  TSCA  Confidential 
Business  Information  Security  Manual." 
GSC  will  be  authorized  access  to  TSCA 
CBI  at  EPA  Headquarters  only.  Before 
access  to  TSCA  CBI  is  authorized  at  VER 
and  SRCs  sites.  EPA  will  approve  their 
security  certification  statements, 
perform  the  required  inspection  of  their 
facilities,  and  ensure  that  the  facilities 
are  in  compliance  with  the  manual. 
Upon  completing  review  of  the  CBI 
materials.  VER.  GSC.  and  SRC  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
May  9,  1996. 

VER.  GSC.  and  SRC  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated   April  12.  1996 

DougUa  W.  Scllen, 

Acting  Director.  Information  Management 

Division.  Office  of  Pollution  Prevention  and 

Toxics 

|FR  Doc  96-9849  Filed  4-19-96;  845  ami 

•ILUNOCOOt  (MO-aO-F 


(OPPT8-400102;  FRL-63«0-«] 

Notice  of  Workshops  on  EPCRA 
Section  313  Reporting  Requireflients 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Notice 

SUMMARY:  EPA  will  hold  a  series  of  3- 
day  training  courses  on  the  Emergency 


Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA).  The 
training  course  consists  of  a  series  of 
presentations  covering  the  requirements 
of  EPCRA  and  the  sections  of  the 
PoUuUon  Prevention  Act  of  1990  (PPA) 
that  relate  to  the  EPCRA  requirements. 
The  training  course  includes  a  section 
on  the  EPCRA  and  PPA  reporting 
requirements  extended  to  Federal 
agencies  as  a  result  of  Presidential 
Executive  Order  12856.  'Federal 
Compliance  with  Right-to-Know  Laws 
and  Pollution  Prevention 
Requirements."  The  course  focuses  on 
the  EPCRA  Section  313  Toxic  Chemical 
iieJease  Inventory  (TRI)  reporting 
requirements.  A  variety  of  hands-on 
exercises  using  the  TRI  reporting  Form 
R  and  associated  guidance  materials  are 
used  to  help  participants  understand  the 
TRI  reporting  process.  Persons  who 
should  consider  attending  are  Federal 
and  private  sector  facility  staff 
responsible  for  completing  their 
facilities  TRI  reporting  form(s)  and 
consulting  firms  who  may  be  assisting 
them. 

DATES:  The  training  courses  will  be  held 
on  the  following  dates  in  the  following 
locations: 
May  8-10. 1996,  in  Philadelphia.  PA 
May  14-16.  1996.  in  Chicago.  IL 
May  21-23. 1996.  in  Seattle,  WA 
May  29-31.  1996.  in  Atlanta.  GA 
June  4-6. 1996.  in  San  Francisco.  CA 
June  11-13.  1996.  in  Dallas.  TX 
FOR  FURTHER  INFORMATKM  CONTACT: 
Eileen  Fesco.  Environmental  Assistance 
Division  (7408).  Office  of  Pollution 
Prevention  and  Toxics  (7408). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Telephone:  (301)  907-3844.  ext.  254. 
Fax:  (301)  907-9655.  e-mail: 
fesco. eileenaepwimail.epa.gov.  EPA 
Regional  Offices  also  provide  EPCRA 
and  PPA  workshops.  For  information  on 
these  training  opportunities,  contact  the 
EPCRA  Information  Hotline  (5101). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Telephone:  1-800-535-0202. 
SUPPt.EMENTARY  INFORMATION: 
Registration  for  the  training  courses  will 
be  taken  on  a  first-come-first-served 
basis  until  2  weeks  prior  to  the  start  of 
each  workshop.  There  is  limited  space 
available.  To  register,  contact  by  either 
telephone,  fax,  or  in  writing,  the  person 
listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  When 
registering  give  your  name,  address, 
phone  and  fax  numbers  and  the  course 
you  would  like  to  attend.  Notification 
will  be  sent  to  each  applicant  regarding 
their  acceptance  for  the  training  session. 
There  is  no  registration  fee  for  this 


training.  If  there  is  insufficient  interest 
in  any  of  the  workshops,  they  may  be 
canceled.  The  Agency  bears  no 
responsibility  for  attendees'  decision  to 
purchase  nonrefundable  transportation 
tickets  or  accommodation  reservations. 

Dated:  April  12, 1996. 
WilUam  H.  Sanders  m, 
Dinctor,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  96-9850  Filed  4-19-96;  8:45  am) 
■UMQCOOf 


IOPPT8-44624;  FRL-636»-»J 

TSCA  CtMfnlcal  iMtlng:  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  glyddyl 
methacrylate  (CAS  No.  106-91-2),  and 
isobutyl  alcohol  (CAS  No.  78-63-1) 
submitted  pursuant  to  consent  orders 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  B-543B.  401  M  St.,  SW., 
Washington,  DC  20460.  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotlinedepamail.epa.gov. 
SUPPt-EMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4  consent 
orders  must  contain  a  statement  that  the 
results  of  testing  conducted  pursuant  to 
testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Test  Data  SubmiMions 

Test  data  for  glycidyl  methacrylate 
(GMA)  were  submitted  by  the  GMA 
Task  Force  pursuant  to  a  consent  order 
at  40  CFR  799.5000.  They  were  received 
by  EPA  on  March  14,  1996.  The 
submission  includes  two  final  reports 
entitled:  (1)  Glycidyl  Methacrylate: 
Inhalation  Teratology  Probe  Study  in 
New  Zealand  White  Rabbits  and  (2) 
Glyddyl  Methacrylate:  Inhalation 
Teratology  Study  in  New  Zealand  White 
Rabbits.  GMA,  a  glycidol  derivative,  is 
an  epoxy  resin  additive  used  in  paint 
coating  formulations  and  adhesive 
applications.  Its  annual  production 
volume  is  less  than  5  million  pounds. 

Test  data  for  isobutyl  alcohol  (CAS 
No.  78-83-1)  were  submitted  by  the 
Chemical  Manufacturers  Assodation  on 
behalf  of  the  following  sponsors:  BASF 
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Corporation,  Eastman  Chemical 
Company,  Hoechst  Celanese  Chemical 
Group,  Inc.,  Shell  Oil  Company,  and 
Union  Carbide  Corporation.  They  were 
received  by  EPA  on  March  18, 1996. 
The  submission  includes  three  final 
reports  entitled:  (1)  "Three  Month 
Neurotoxidty  Study  of  Isobutanol 
Administered  by  Whole-Body 
Inhalation  to  CD  Rats,"  (2)  "Three 
Month  Schedule  Controlled  Operant 
Behavior  Study  of  Isobutanol  by  Whole- 
Body  Inhalation  to  CD  Rats,"  and  (3) 
"Exposure  Concentration  Range-Finding 
Study  for  a  Subchronic  Inhalation 
Neurotoxidty  Study  of  Isobutanol 
Administered  by  Whole-Body 
Inhalation  to  CD  Rats."  This  chemical  is 
used  in  direct  solvent  uses,  in  the 
preparation  of  isobutylamines,  as  a  lube 
oil  additive,  in  the  preparation  of 
isobutyl  acetate,  and  in  the  preparation 
of  amino  resins. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this.time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSC^  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44624).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays,  in  tiie 
TSCA  Public  Docket  Office,  Rm.  B-607 
Northeast  Mall.  401  M  St.,  SW.. 
Washington.  DC  20460. 

Authority:  15  U.S.C.  2603. 

Listof  Subiects 

Environmental  protection.  Test  data. 
Dated:  April  11.1996. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 
(FR  Doc.  96-9851  Filed  4-19-96:  8:45  am] 
BttJJNQCOOEi 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Environmental  R«vi«w  Procedures 

AGENCY:  Export-Import  Bank  of  the 
United  States. 
ACTION:  Notice. 

SUMMARY:  The  Export-Import  Bank  ("Ex- 
Im  Bank")  is  extending  the  effective 
date  of  its  Environmental  Procedures 
and  Guidelines  (initially  issued  in 
February,  1995}  and  has  adopted  certain 
changes  to  improve  the  spedfidty, 


clarity  and  use  of  the  Guidelines.  The 
revised  Environmental  Procedures  and 
Guidelines  will  remain  in  effed  until 
April  1, 1998,  at  which  time  they  will 
again  be  subjed  to  review  by  the  Bank. 

FOR  FURTHER  INFORMATION  CONTACT: 
Popi  Artavanis,  Export-Import  Bank  of 
the  United  States,  Engineering  and 
Environment  Division,  811  Vermont 
Ave.,  N.W..  Washington.  DC  20571.  tel: 
(202) 565-3570. 

SUPPt^MENTARY  MF0RMAT10N:  Section 
106  of  the  Export  Enhancement  Ad  (12 
U.S.C.  635i-5)  ("Section  106")  provides 
that  Ex-lm  Bank  shall  establish 
environmental  review  procedures 
consistent  with  the  Bank's  overall 
mandate  to  maintain  U.S.  export 
competitiveness.  Pursuant  to  this 
section,  the  Ex-Im  Bank  Board  of 
Diredors  approved  a  set  of 
Environmental  Procedures  and 
Guidelines  on  Felmiary  1. 1995.  The 
new  procedures  and  guidelines  were 
made  effective  on  a  one-year  trial  basis 
until  February  1. 1996.  Earlier  this  year, 
the  Bank  extended  the  effective  date  of 
these  procedures  and  guidelines  to 
April  1, 1996. 

Prior  to  April  1. 1996,  the  Bank's  staff 
solidted  comments  on  the  procedures 
and  guidelines  from  exporters  and 
exporter  trade  organizations,  and 
conduded  an  internal  review  of  the 
application  of  the  procedures  and 
guidelines  to  particular  transactions 
over  the  course  of  the  year.  The  staff 
concluded  that  the  guidelines  and 
procedures  have  generally 
accomplished  their  goal  of  providing  an 
environmental  benchmaik  for 
determining  the  acceptability  of  a 
projed  for  financing.  At  the  same  time, 
the  guidelines  and  procedures  have 
minimized  the  impad  on  the  exporting 
community,  and  allowed  for  effident, 
practical  implementation  by  staff.  The 
Bank's  staff  introduced  certain  changes 
to  improve  the  spedficity,  clarity  and 
use  of  the  guidelines  and  recommended 
the  procedures  and  guidelines  (with  the 
proposed  changes)  be  extended  for  an 
additional  two  years.  On  April  2, 1996, 
the  Ex-Im  Bank  Board  of  Diredors  voted 
to  extend  the  Environmental  Procedures 
and  Guidelines  (with  the  staffs 
recommended  changes)  until  April  1, 
1998. 

These  procedures  and  guidelines  are 
not  subjed  to  notice  and  comment 
requirements  or  to  publication  in  the 
Federal  Register  pursuant  to  5  U.S.C. 
553(a)(2).  553(b)(A),  and  553(d)(2). 

Copies  may  be  obtained  by  written 
request  from  Ex-lm  Bank's  &igineering 
and  Environment  Division,  811  Vermont 
Aveue,  N.W.,  Washington,  DC  20571. 


Accordingly,  under  the  authority  of 
Sedicm  106  of  the  Export  Enhancement 
Ad  (12  U.S.C.  635i-5).  the 
Environmental  Procedures  and 
Guidelines  will  remain  in  effed  until 
April  1, 1998. 

Dated:  April  12, 1996. 
KeniMdi  W.  HaiiKii. 

General  Counsel.  Export-Import  BaiA  of  the 
United  States. 

[FR  Doc.  96-9669  Filed  4-19-96;  8:45  am) 
la^two  oooc  I 


FARM  CREDIT  ADMMISTRATION 
Sunshin*  Act  Mesling 

AQBICY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Ad  (5  U.S.C  552b(e)(3)),  of 
the  spedal  meeting  of  the  Farm  Credit 
Administration  Bmid  (Board). 
DATE  AND  TME:  The  spedal  meeting  of 
'^the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  April  23. 1996, 
from  11:00  a.m.  until  such  time  as  the 
Board  condudes  its  business. 
FOR  FURTHER  MFONMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administraticm  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPI.EMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility'  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  SeaBion 

A.  Approval  of  Minutes 

B.  New  Business 

— Policy  Statement  ^ 

— ^Fann  Credit  Administration  Board  Policy 
Statement  on  Association  Structure 
Date:  April  18.  1996. 

Floyd  FHfaian. 

Secretary,  Farm  Credit  Administration  Board 

[FR  Doc.  9fr-9972  Filed  4-18-96: 1:24  pm] 

BHJJNQ  COOC  STW-av^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

UcwMM  Order  To  Show  Cause 

The  Assistant  Chief.  Audio  Services 
Division.  Mass  Media  Bureau,  has 
before  him  the  following  matter: 
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LxAnsae 

City/State 

docket 
No. 

AJI  BromkMtna,  Inc. 

(R«g«t«ng  the  sitonl 
status  o(  Stabon 

KRBG(FM)). 

Canactan. 
Texas  

96-92 

Pursuant  to  Section  312(a)(3)  and  (4) 
of  the  Conununications  Act  of  1934,  as 
amended.  AJI  Broadcasting,  Inc.  has 
been  directed  to  show  cause  why  the 
license  for  Station  KRBG(FM)  should 
not  be  revoked,  at  a  proceeding  in 
which  the  above  matter  has  been 
designated  for  hearing  concerning  the 
following  issues: 

(1)  To  determine  whether  AJI 
Broadcasting.  Inc.  has  the  capability  and 
intent  to  expeditiously  resume  the 
broadcast  operations  of  KRBG(FM), 
consistent  with  the  Commission's  Rules. 

(2)  To  determine  whether  AJI 
Broadcasting,  Inc.  has  violated  Sections 
73.1740  anchor  73.1750  of  the 
Commission's  Rules. 

(3)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  AJI 
Broadcasting.  Inc.  is  qualified  to  be  and 
remain  the  licensee  of  Station 
KRBG(FM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HIX)  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  239),  1919 
M  Street,  N.W  .  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street.  N.W..  Suite  140, 
Washington,  DC.  20037  (telephone 
202-«57-38OO) 

Federal  Communications  (^ommiMion. 

Stuart  B.  BwieU. 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau 

|FR  Doc.  96-9793  Filed  +-19-96;  8:45  ami 

MLUNO  COOf  f71t-«1-» 

Uc«nMe  Order  To  Show  Cause 

The  Assistant  CJiief,  Audio  Services 
Division,  Mass  Media  Bureau,  has 
before  him  the  following  matter: 


Licansee 


Oty /State 


College  of  South- 
ern Idaho. 

Lxensee  of 
KEZJ(AM). 


Twm  Fails.  ID 


docket 

No. 


Lxensee 

City/State 

docket 
No. 

(Reoardtng  the 
silanl  status  o( 
Station 

KEZJ(AM)) 

Pursuant  to  Section  312(a)  (3)  and  (4) 
of  the  Communications  Act  of  1934,  as 
amended,  the  College  of  Southern  Idaho 
has  been  directed  to  show  cause  why 
the  license  for  Station  KEZI(AM)  should 
not  be  revoked,  at  a  proceeding  in 
which  the  above  matter  has  been 
designated  for  hearing  concerning  the 
following  issues: 

1.  To  determine  whether  the  College 
of  Southern  Idaho  has  the  capability  and 
intent  to  expeditiously  resume 
broadcast  operations  of  KEZJ(AM] 
consistent  with  the  Commission's  Rules. 

2.  To  determine  whether  the  College 
of  Southern  Idaho  has  violated  Sections 
73.1740  and/or  73.1750  of  the 
Commissions  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  the  College  of 
Southern  Idaho  is  qualified  to  be  and 
remain  the  licensee  of  Station 
ICEZJ(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  Hearing  Designation  Order  in 
this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  320).  1919  M  Street  NW.. 
Washington,  Dc  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037  (telephone  202- 
857-3800). 

Fedenl  Conununicationi  Commission. 
Stuart  B.  Bedell, 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

(FR  Doc.  96-9792  Filed  4-19-96;  8:45  am) 
■NJJNO  cooc  cnt-«i-» 


Licensee  Order  To  Sttow  Cause 

The  Assistant  Chief.  Audio  Services 
Division.  Mass  Media  Bureau,  has 
before  him  the  following  matter: 


96-91 


Ijcensee 

City/State 

MM 

docket 

No. 

Dave!  Broadcasting 

Group.  Inc.. 
(Regarding  the  silent 

status  of  Station 

KLZE(FM)) 

OwenevWe, 
Missouri 

96-66 

Pursuant  to  Section  312(a)  (3)  and  (4) 
of  the  Communications  Act  of  1934,  as 
amended.  Davel  Broadcasting  has  been 
directed  to  show  cause  why  the  license 
for  Station  KLZE(FM)  shoiUd  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  has  been  designated  for 
hearing  concerning  the  following  issues: 

(1)  To  detennine  whether  Davel 
Broadcasting  Group,  Inc.  has  the 
capability  and  intent  to  expeditiously 
resume  the  broadcast  operations  of 
KLZE(FM),  consistent  with  the 
Commission's  Rules. 

(2)  To  determine  whether  Davel 
Broadcasting  Group,  Inc.  has  violated 
Sections  73.1740  and/or  73.1750  of  the 
Commission's  Rules. 

(3>  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  Davel 
Broadcasting  Group,  Inc.  is  qualified  to 
be  and  remain  the  licensee  of  Station 
KLZE(FM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  239),  1919 
M  Street.  N.W..  Washington,  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037  (telephone 
202-857-3800). 

Federal  Communications  Commission. 
Stuart  B.  BedeD, 

Atsittant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  96-9795  Filed  4-19-96;  8:45  am) 
MLUNO  OOOt  S71t-ai-P 


[DAM-SIS] 

Tsiscofnmunicattons  Ssrvicss 
Bstwssn  the  Unltsd  States  and  Cuba 

AOENCY:  Federal  Conununications 

Commission. 

ACnow:  Notice. 

SUMMARY:  On  March  29, 1996,  the 
Commission  approved  the  application 
of  ATAT  Corp.  to  provide 
telecommunications  services  between 
the  United  States  and  Cuba.  The 
services  authorized  include  both 
switched  voice  and  private  line  services. 
Grant  of  the  application  also  will  permit 
AT4T  to  improve  its  capability  to  serve 
Cuba,  because  a  new  service  agreement 
it  entered  into  with  its  correspondent  in 
Cuba,  EMTELCUBA,  becomes  effective 
upon  grant  of  the  application.  The 
Commission  has  authorized  AT&T  to 
provide  service  between  the  United 
States  and  Cuba  in  accordance  with  the 
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provisions  of  the  Cuban  Democracy  Act. 
This  wil(  allow  AT&T  to  help  meet  the 
large  den^^S^or  direct 
telecommunioltiQils  services  between 
the  United  States  and  Cuba.  Under  the 
guidelines  established  by  the 
Department  of  State.  AT&T  is  to  submit 
reports  indicating  the  numbers  of 
circuits  activated  by  facility,  on  or 
before  June  30,  and  December  31  of  each 
year,  and  on  the  one-year  anniversary  of 
this  notification  in  the  Federal  Register. 
EFFECTIVE  DATE:  March  29.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Troy 
F.  Tanner.  Attorney,  Common  Carrier 
Bureau.  (202)  418-1470. 
SUPPLEMENTARY  INFORMATION: 

Adopted:  March  29. 1996. 

Released:  April  9. 1996. 

1.  Upon  consideration  of  the  above- 
captioned  uncontested  application,  filed 
by  American  Telephone  and  Telegraph 
Company  (AT&T)  pursuant  to  Sertion 
214  of  the  Communications  Act  of  1934. 
as  amended,  we  find  that  the  present 
and  future  public  convenience  and 
necessity  require  a  grant  thereof. 

2.  Accordingly,  it  is  ordered  that 
application  File  No.  I-T-C-96-009  is 
granted,  and  AT&T  is  authorized  to: 

a.  lease  from  Comsat  and  o{>erate  30 
64-kbps  satellite  circuits  between 
appropriately  licensed  U.S.  earth 
stations  and  an  appropriate  INTELSAT 
satellite  over  the  Atlantic  Ocean, 
connecting  with  similar  circuits 
between  the  satellite  and  an  earth 
station  in  Cuba,  furnished  by  AT&T's     " 
correspondent; 

b.  multiplex  the  circuits  authorized  in 
a.,  above,  through  the  use  of  Digital 
Circuit  Multiplexing  Equipment,  to 
derive  up  to  120  circuits  from  the  30 
circuits  authorized;  and 

c.  use  said  facilities  to  provide 
AT&T's  regularly  authorized  services 
between  the  United  States  and  Cuba. 

It  is  further  ordered  that  our 
authorization  of  AT&T  to  provide 
private  lines  as  part  of  its  authorized 
services  is  limited  to  the  provision  of 
such  private  lines  only  between  the 
United  States  and  Cuba —  that  is,  private 
lines  which  originate  in  the  United 
States  and  terminate  in  Cuba  or  which 
originate  in  Cuba  and  terminate  in  the 
United  States.  In  addition,  AT&T  may 
not — and  AT&T's  tariffs  must  state  that 
its  customers  may  not — connect  private 
lines  provided  over  these  facilities  to 
the  public  switched  network  at  either 
the  U.S.  or  Cuban  end,  or  both,  for  the 
provision  of  international  switched 
basic  services,  unless  authorized  to  do 
so  by  the  Commission  upon  a  finding 
that  Cuba  affords  resale  opportunities 
equivalent  to  those  available  under  U.S. 
law,  in  accordance  with  Foreign  Carrier 


Entry  Order,  60  FR  67332.  December  29, 
1995.  The  limitations  in  this  paragraph 
are  subject  to  the  exceptions  contained 
in  Sections  63.01(k)(6)(i)  and  63.17  of 
the  Commission's  Rules.  47  CFR 
§§63.01(k)(6)(i)  and  63.17.  See  also 
Cable  6'  Wireless  et  ai.,  DA-96-17. 
released  January  16, 1996.  para.  36. 

4.  It  is  further  ordered  that  the 
applicant  shall  file  the  annual  reports  of 
overseas  telecommunications  traffic 
required  by  Section  45.61  of  the 
Commission's  Rules,  47  CFR  Section 
43.61. 

5.  It  is  further  ordered  that  the 
applicant  shall  file  annual  circuit  status 
reports  in  accordance  with  the 
requirements  set  forth  in  Rules  for  Filing 
of  International  Circuit  Status  Reports, 
CC  Docket  No.  93-157.  Report  and 
Order.  10  FCC  Red  8605  (1995).  60  FR 
51366.  October  2. 1995. 

6.  It  is  further  ordered  that  AT&T 
shall  split  50/50  with  ETESCA  the  $1.20 
per  minute  accoimting  rate  for  the  IMTS 
services. 

7.  It  is  further  ordered  that  the 
surcharge  agreed  to  between  AT&T  and 
ETESCA  for  received  collect  calls  shall 
be  no  greater  than  $1.00  per  call. 

8.  It  is  further  ordered  that  AT&T 
shall  submit  reports  on  or  before  June 
30.  and  December  31.  of  each  year,  and 
on  the  one-year  anniversary  of  the 
notification  of  the  grant  of  this 
appriication  in  the  Federal  Register. 
indicating  the  number  of  circuits 
activated  by  facility. 

9.  It  is  further  ordered  that  this 
authorization  is  subject  to  AT&T's 
obtaining  all  necessary  licenses  and 
authorizations  from  the  Departments  of 
Treasury  and  Commerce. 

10.  It  is  further  ordered  that  this  order 
is  subject  to  revocation  without  a 
hearing  in  the  event  the  Department  of 
State  or  the  Federal  Communications 
Commission  determines  that  the 
continuation  of  communications 
between  the  United  States  and  Cuba  is 
no  longer  in  the  national  interest. 

11.  This  order  is  issued  under  Section 
0.261  of  the  Commission's  Rules  and  is 
effective  upon  adoption.  Petitions  for 
reconsideration  under  Section  1.106  or 
applicatiqns  for  review  under  Section 
1.115  of  the  Commission's  Rules  may  be 
filed  within  30  days  of  the  date  of 
public  notice  of  this  order  [see  Section 
1.4(b)(2)). 

Federal  Communications  Commission. 
Diane  ].  Comell, 

Chief.  TelecommunicatioAs  Division. 

International  Bureau. 

[FR  Doc.  96-9747  Filed  4-19-96:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Baniis  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reiserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  6. 1996. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  David  Zalman,  El  Campo.  Texas;  to 
retain  a  total  of  10.16  percent  of  the 
voting  shares  of  Prosperity  Bancshares. 
Inc..  El  Caropo.  Texas,  and  thereby 
indirectly  acquire  First  Prosperity  Bank. 
El  Caropo,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  16. 1996. 
Jennifer  J.  Jfriwaon, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-9812  Filed  4-19-96;  8:45  am) 
■LUNOCOOC  atis-si-F 


Formations  of,  Acquisitions  by,  and 
Morgofs  of  Bank  Holding  Companias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  tiecome  a  bank 
holding  company  andVor  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
.insf)ection  at  the  Federal  Reser\'e  Bank 
indiicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
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of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843)  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  16.  1996 

A.  Federal  Reaerre  Bank  of  New 
York  (Christopher  ).  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York.  New  York  10045: 

J   Center  Bancorp.  Inc  .  Union.  New 
Jersey;  to  acquire  100  percent  of  the 
voting  shares  of  Union  Center  Interim 
National  Bank.  Union.  New  Jersey,  and 
merge  it  with  Lehigh  Savings  Bank. 
SLA.  Union.  New  Jersey,  and  thereby 
engage  in  owning  and  controlling  a 
savings  association,  pursuant  to  $ 
225.25(b)(9)  of  the  Board's  Regulation  Y. 
Lehigh  Savings  will  be  the  surviving 
institution,  which  will  then  merge  with 
Union  Center  National  Bank,  Union. 
New  Jersev 

2.  NVE  Bancorp.  MHC.  and  NVE 
Bancorp.  Inc..  both  of  Englewood.  New 
Jersey:  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  NVE  Savings  Bank, 
Englewood,  New  jersey  (tuccesaor  to 
NVH  Savings  and  Loan  Asaociatioa). 

1.  Fadaral  R— nra  Baak  of  Adurta 
(Zane  R.  Kallay.  Vice  President)  104 
Marietta  Street.  N.W..  AtlanU,  Georgia 
30303: 

I  Fort  Brooke  Bancorpomtion. 
Brandon.  Florida:  to  become  a  bank 
holding  company  by  acquiring  100 


percent  of  the  voting  shares  of  Fort 
Brooke  Bank,  Brandon.  Florida. 

2.  Nevman  Holdings,  Inc..  Newnan. 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Southside  Financial 
Group,  Inc..  Fayetteville,  Georgia,  and 
thereby  indirectly  acquire  Qtizens  Bank 
&  Trust  of  Fayette  County.  Fayetteville. 
Georgia. 

In  connection  with  this  application. 
Applicant  also  hasapphed  to  acquire 
Newnan  Savings  Bank,  FSB.  Newnan. 
Georgia,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
performed  throughout  the  State  of 
Georgia. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Eau  Claire  Financial  Services,  Inc., 
St.  Paul,  Minnesota;  to  acquire  93.8 
percent  of  the  voting  shares  of  American 
Bank  Lake  City.  Lake  Qty,  Minnesota. 

2.  Norwest  Corporation.  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  B  &  G  Investment 
Company,  San  Antonio,  Texas,  and 
thereby  indirectly  acquire  First  State 
Bank,  Bandera.  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Biiming, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  West  Coast  Bancorp,  Lake  Oswego, 
Oregon;  to  merge  with  Vancouver 
Bancorp,  Vancouver,  Washington,  and 
thereby  indirectly  acquire  Bank  of 
Vancouver,  Vancouver.  Washington. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
19.9  percent  of  the  voting  shares  of 
Vancouver  Bancorp.  Vancouver. 
Washington,  and  thereby  indirectly 
acquire  Bank  of  Vancouver,  Vancouver. 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  16.1996. 
|«nnifer  |.  JoIuimmi. 
Deputy  Secretary  of  the  Board. 
IFR  Doc  96-9610  Filed  4-19-96;  8:45  am] 
SRjjNQ  COM  an«-ai-r 


Chang*  m  Bank  Contool  Notfcaa; 
Fonnallona  of.  AoqyMttona  by.  and 
Margars  9t  Bank  HoMMg  Companlaaj 
CofracHon 

This  notice  conects  a  notice  (FR  Doc. 
96-«442)  publishwl  on  page  15263  of  tb« 
issue  for  April  5,  1996. 

Under  the  Federal  Raserva  Bank  of 
Minneapolis  heading,  the  entry  for 


Kanabec  Credit  Company,  Mora. 
Minnesota,  is  revised  to  read  as  follows: 

1.  Kanabec  Credit  Company,  Mora. 
Minnesota;  to  acquire  directly  and 
indirectly  44.8  percent  of  First  Citizens 
Financial  Corp.,  Mason  City,  Iowa,  and 
thereby  indirectly  acquire  First  Qtizens 
National  Bank.  Mason  Qty,  Iowa. 

Comments  on  this  application  must 
be  received  by  April  29. 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  16, 1996. 
JawniiT ).  lohnaoB, 
Dep\t$f^ecretary  of  the  Board. 
[FR  Doc.  96-9811  Filed  4-19-96;  8:45  am] 
MJJNQ  COOC  IM0-O1-P 


Notica  of  Propoaala  to  Engaga  In 
Parmlssibla  Nonbanking  Activitlas  or 
to  Acquira  Companlaa  that  an 
Engagad  In  Pannisaibia  Nonbanking 
Activltlaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C, 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  t>anJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  optice  has  been  accepted  for 
processing.it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  eHiects.  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  qiMStion  must  be 
accempenied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heering, 
identifyiBg  KpedficaDy  any  quettioas  of 
fmcA  that  aie  in  dispute,  summarizing  tlie 
evidence  that  would  be  presented  at  a 
kearing.  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Bo^  of  Governors 
not  later  than  May  6, 1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bradley  County  Financial  Corp., 
Qeveland,  Tomessee;  to  engage  de  novo 
through  its  subsidiary,  Tennessee 
Financial  Services,  Inc.,  Cleveland, 
Tennessee,  in  consumer  finance  and 
insurance  agency  activities,  pursuant  to 
§§  225.25(b)(l)(i)  and  225.25(b)(8)(ii)  of 
the  Board's  R^^tion  Y.  The  proposed 
activities  will  be  conducted  throughout 
the  States  of  Tennessee  and  Georgia. 

B.  Federal  Reeerve  Bank  of 
MinneapoUs  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Bancshares  Life 
Insurance  CtHnpany,  San  Antonio, 
Texas,  and  thereby  engage  in  sales  and 
underwriting  of  credit  life,  credit 
accident,  and  credit  health  insurance, 
pursuant  to  §  225.25(b)(8)(l)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  16, 1996. 
lannifiBT  J.  JoIuhod, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-9809  Filed  4-19-96:  8:45  am] 
HLUNQ  oooe  atio-ei-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlca  of  tha  Sacratary 

FIndinga  of  Scientific  Miaconduct 
agency:  Office  of  the  Secretary.  HHS. 


ACTKM:  Notice. 


summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 


Joan  Cans.  R.N.,  Denvw  Department 
of  Health  and  Hospitals:  Based  on  an 
audit  of  records  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID)  and  Ms. 
Gans —  admission,  ORI  found  that  Joan 
Gans,  R.N.,  while  employed  at  the 
Denver  Community  Pro^vm  for  Clinical 
Research  on  AIDS  at  the  Department  of 
Public  Health.  Denver  Department  of 
Health  and  Hospitals,  committed 
scientific  misconduct  by  blsiiying  and 
fabricating  data  related  to  patioits 
entered  on  clinical  trials.  "The  research 
was  supported  by  a  NIAB)  cmtract. 

Ms.  Gans  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  wdiich 
she  has  voluntarily  agreed: 

(1)  To  exclude  hnself  from  any 
contracting  or  siibccmtracting  with  any 
agency  of  the  United  States  Government 
and  firom  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government,  as 
defined  in  45  CFR  Part  76  (Debarment 
Regulations)  for  a  poiod  of  two  (2)  years 
bediming  April  4, 1996; 

(2)  That  for  a  period  of  one  (1)  year 
immediately  following  the  two  (2)  year 
volimtary  exclusicm  above,  any 
institution  that  submits  an  application 
for  Public  Health  Service  (PHS)  support 
for  a  research  project  on  which  Ms. 
Gans'  participation  is  proposed  or  that 
uses  her  in  any  capacity  in  PHS 
supported  research  must  concurrently 
submit  a  plan  for  supervision  of  her 
duties;  the  supervisory  plan  must  be 
designed  to  ensiue  the  scientific 
integrity  of  Ms.  Gans'  research 
contribution,  and  the  institution  must 
submit  a  copy  of  the  pUn  to  ORI;  and 

(3)  To  exclude  her^i»f  from  serving  in 
any  advisory  capaqity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant  for 
a  period  of  three  (3)  years  beginning 
April  4,  1996. 

The  above  voluntary  exclusion, 
however,  shall  not  apply  to  Ms.  Gans' 
future  training  or  practice  of  clinical 
nursing  whether  as  a  nursing  student, 
resident,  fellow,  or  licensed  nurse,  as 


the  case  may  be.  unless  that  practice 
involves  research  at  roaeardi  training. 

No  scientific  publications  were 
required  to  be  conected  as  part  of  this 
Agreement.  The  questioned  dafta  wrill  be 
excluded  before  any  finding*  of  the 
affected  clinical  trials  are  reported. 

FOR  RiRTHEft  MFOMIATION  CONTACT: 
DirectOT.  Division  of  Research 
Investigations,  Office  of  Research 
Integrity.  5515  Security  Lane.  Suite  700. 
RockviUe,  MD  20852. 
CkriBB.1 


Artzi^  Directar.  Office  afBeeearch  baegnty. 
IFR  Doc  96-«778  Filed  4-19-M:  8:4S  aa] 
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AdnrinMraHon  for  CtiNdran  and 


Aganqf  nacoidhaa|)liigfflapoillng 


iwviaw  by  via  OfHoa  of 
andBudgalfOMB) 

Title:  ACF  Unifonn  Discretionary 
&ant  Application  Form. 

OMB  No.  .New. 

Description:  ACF  has  more  than  thirty 
discretionary  grant  programs.  The 
proposed  information  collection  form 
would  be  a  imiform  discretionary 
application  form  usable  for  all  of  these 
grant  programs  to  collect  the 
information  from  grant  applicant^ 
needed  to  evaluate  and  rank  applicants 
and  protect  the  integrity  of  the^grantee 
selection  process.  All  ACF  discretionary 
grant  programs  would  be  eli^ble  but  not 
required  to  use  this  appUcation  form. 
The  application  consists  of  general 
information  and  instructions;  the 
Standard  Form  424  series  that  requests 
basic  information,  budget  information 
and  assurances;  the  program  application 
requesting  the  applicant  to  describe  how 
these  objectives  will  be  reached;  and 
certifications.  Guidance  for  the  content 
of  information  requested  in  the  program 
application  is  found  in  OMB  Qrculars 
A-102  and  A-110. 

Respondents;  Not-for-profit  institutions. 
State,  Local  and  Tribal  Govt. 


Annual  Burden  Estih^tes 

Instmment 

Number  of 
respondents 

1 

Number  C3i 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

■ 

Total  bur- 
den txxjrs 

Application  Fomi 

4.418  1 

1 

1 

4 

17,672 

Estimated  Total  Annual  Burden 
Hours:  17,672. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  90  day 


approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  April  17,  1996.  A  copy  of 


this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
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Administration  for  Children  and 
Families,  Reports  Clearance  Officer, 
Roberta  Katson  at  (202)  401-5756. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street  NW., 
Washington.  DC  20503.  (202)  395-7316. 

Dated:  April  10, 1996. 
Roberta  Katson, 

Director,  Office  of  Information  Resource 

Management  Services. 

(FR  Doc.  96-9750  Filed  4-19-96;  8:45  am) 

MLUNO  CODE  41S4-01-M 


[Program  AnnounoenMnt  No.  ACF/ACYF/ 
RHYP96-2] 

Runaway  and  Homalaaa  Youth 
Program  (RHYP):  Fiacal  Yaar  (FY)  1990 
Pinal  Program  Prtorttlas,  Availability  of 
Rnanciai  Aaaistanca  for  Fiacal  Yaar 
1996,  and  Raquast  for  Appllcationa  for 
FY  1996  and  FY  1997 

AQ6NCY:  Family  and  Youth  Services 
Bureau  (FY SB),  Administration  on 
Children.  Youth  and  Families  (ACYF). 
Administration  for  Children  and 
FamiUes  (ACF).  Department  of  Health 
and  Human  Services  (HHS). 
ACTION:  Extension  of  due  date  for  receipt 
of  applications  for  the  Basic  Center 
Program  for  Runaway  and  Homeless 
Youth  (BCP)  for  FY  1996. 

SUMMARY:  This  notice  amends  program 
announcement  number  ACF-ACYF- 
RHYP-96-2  published  in  the  Federal 
Register  on  April  15.  1996  by  extending 
the  due  date  for  submission  of  the  BCP 
applications  to  )une  7.  1996.  This  notice 
does  not  affect  the  due  date  for  TLP 
applications.  That  date  remains  )une  14, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  on  Children,  Youth  and 
Families.  Family  and  Youth  Services 
Bureau.  P.O.  Box  1182.  Washington.  DC 
20013;  Telephone:  1-800-351-2293. 
SUPPLEMENTARY  INFORMATION:  Under 
Part  A  of  the  Runaway  and  Homeless 
Youth  Act.  as  amended,  the  overall 
purpose  of  the  Basic  Center  Program  is 
to  provide  financial  assistance  to 
establish  or  strengthen  community- 
based  centers  that  address  the 
immediate  needs  (outreach,  temporary 
shelter,  food,  clothing,  counseling, 
aftercare,  and  related  services)  of 
runaway  and  homeless  youth  and  their 
families. 

(Catalog  of  Federal  Domestic  Assistance. 
Number  93.623,  Basic  Center  Program  for 


Faderal  Regjater  /  Vol.  61.  No.  78  /  Monday.  April  22.  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  78  /  Monday.  April  22,  1996  /  Notices 


17707 


Runaway  and  Homeless  Youth:  Number 
93.550) 

Dated:  April  16. 1996. 
Olivia  A.  Golden, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 
(FR  Doc.  96-9861  Filed  4-19-96;  8:45  am) 

■tUJNQ  COOK  4ia*-01-M 


Preaidanra  Commlttaa  on  Mantai 
RatardationrNotIca  of  Maatlng 

AGENCY  HOUMNQ  THE  MEETWQ: 
President's  Committee  on  Mental 
Retardation. 

TIME  AND  DATE:  Full  Committee  Meeting, 
May  24. 1996, 10:00  a.m.-4:00  p.m. 

PLACE:  Hyatt  Regency  Washington  on 
Capitol  Hill,  400  New  Jersey  Avenue, 
NW..  Washington,  DC  20001. 

STATUS:  Meetings  are  open  to  the  public. 
An  interpreter  for  the  deaf  will  be 
available  upon  advance  request.  All 
locations  are  barrier  free. 

TO  BE  CONSIDERED:  The  Committee  plans 
to  discuss  critical  issues  concerning 
Federal  Policy,  Federal  Research  and 
Demonstration,  State  Policy 
Collaboration,  Minority  and  Cultural 
Diversity  and  Mission  and  Public 
Awareness. 

THE  PCMR  acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Human  Services  on  a  broad 
range  of  topics  relating  to  programs  and 
services  for  persons  with  mental 
retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  for  persons  with 
mental  retardation,  and  for  reviewing 
legislative  proposals  that  impact  the 
quahty  of  life  that  is  exj)erienced  by 
citizens  with  mental  retardation  and 
their  families. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Gary  H.  Bluraenthal,  Wilbur  J.  Cohen 
Building.  Room  5325,  330 
Independence  Avenue,  SW., 
Washington,  DC  20201-0001,  (202)  619- 
0634. 

Dated:  April  16,  1996.  ". 
Gary  H.  Blumenthai, 

Executive  Director.  PCMR. 

|FR  Doc.  96-9860  Filed  4-19-96;  8:45  am) 

BiLUNQ  COOC  41M-01-M 


Food  And  Drug  Admlnlatration 
[Docl(atNa96N-030q 

Inapplicability  of  the  DIatary 
Supplamant  Health  and  Education  Act 
to  Animal  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
guidance  regarding  the  inapplicability 
of  the  Dietary  Supplement  Health  and 
Education  Act  of  1994  (the  DSHEA)  to 
products  intended  for  use  in  animals. 
The  agency  is  issuing  this  notice  in 
response  to  inquiries  received  on 
whether  the  DSHEA  applies  to  products 
intended  for  use  in  animals. 
DATES:  Submit  written  comments  by 
July  22, 1996. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Conmients  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  at  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donny  Dean,  Center  for  Veterinary 
Medicine  (HFV-236),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1726. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
had  inquiries  concerning  whether  the 
DSHEA  applies  to  products  intended  for 
use  in  animals.  After  examining  the 
statutory  language,  intent,  and 
legislative  history,  the  agency  has 
determined  that  the  DSHEA  does  not 
apply  to  animal  products. 

On  October  25, 1994,  the  DSHEA 
(Pub.  L.  103-417)  was  signed  into  law. 
The  DSHEA  amends  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  to 
create  a  new  regulatory  scheme  for 
"dietary  supplements."  The  DSHEA, 
among  other  things,  amended  the  act  by 
adding  section  201(ffJ  (21  U.S.C. 
321(ff)),  which  defines  a  "dietary 
supplement,"  in  part,  as  a  product, 
other  than  tobacco,  intended  to 
supplement  the  diet  that  contains  at 
least  one  or  more  of  the  following 
ingredients:  A  vitamin;  a  mineral;  an 
herb  or  other  botanical;  an  amino  acid; 
a  dietary  substance  for  use  to 
supplement  the  diet  by  increasing  the 
total  dietary  intake;  or  a  concentrate, 
metabolite,  constituent,  extract,  or 
combination  of  any  of  the  previously 


mentioned  ingredients  (section 
201(fi)(l)  of  the  act).  The  DSHEA 's  main 
effect  on  the  act  was  the  removal  of 
certain  dietary  supplement  ingredients 
from  regulation  under  21  U.S.C.  321(s) 
and  348,  two  provisions  of  the  act 
regulating  the  safety  of  food  ingredients. 
\a  addition,  the  DSHEA  permits  certain 
limited  claims  to  be  made  about  dietary 
supplements  without  resulting  in  the 
supplement  becoming  a  drug  under  21 
U.S.C.  321(g). 

The  definition  of  "dietary 
supplement"  in  the  DSHEA  does  not 
explicitly  state  whether  it  includes  or 
excludes  products  intended  for  use  in 
animals  other  than  man.  The  legislative 
record,  which  is  extremely  brief,  is 
likewise  silent  about  this  issue.  FDA  has 
carefully  examined  the  new  law  to 
determine  if  it  should  be  applied  to 
animal  products,  and  believes  that  it 
should  not.  When  the  DSHEA  is  read  as 
a  whole,  FDA  believes  it  is  evident  that 
Congress  was  concerned  only  with 
himian  products  and  did  not  consider 
animal  products.  For  this  reason,  the 
agency  concludes  that  Congress  did  not 
intend  the  law  to  apply  to  animal 
products.  Equally  important,  there  are 
some  critical  differences  between 
products  intended  for  human  use  and 
products  intended  for  animal  use  that 
strongly  favor  maintaining  the  status 
quo  for  animal  products.  Accordingly, 
FDA  does  not  intend  to  apply  the 
DSHEA  to  animal  products. 

There  is  much  evidence  in  the 
DSHEA  that  Congress  did  not  intend  to 
apply  the  amendments  to  animal 
products.  First,  the  extensive 
congressional  findings  in  section  2  of 
the  DSHEA  focus  strictly  on  the  use  of 
dietary  supplements  by  himians.  These 
findings  begin  by  stating  that 
"improving  the  health  status  of  United 
States  citizens  ranks  at  the  top  of  the 
national  priorities  •  *  *,"  id.,  section 
2(1)  of  the  DSHEA  (emphasis  added);  see 
also  id.,  section  2(3)(A)  and  (2)(4)  of  the 
DSHEA  (discussing  the  effect  of 
supplements  on  human  health 
conditions,  such  as  "cancer,  heart 
disease,  and  osteoporosis"  and  "medical 
procedures,  such  as  coronary  bypass 
surgery  or  angioplasty.")  This  strict 
focus  on  humans  in  the  congressional 
findings  reflects  Congress'  intent  that 
the  law  apply  only  to  hmnans.  See 
United  States  v.  Solid  Gold  Holistic 
Animal  Equine  Nutrition  Center  et  al., 
No.  CV  88-0473-GT,  slip  op.  at  7-8 
(S.D.  Cal.  March  2, 1995)  (I^f.  1). 

Next,  although  the  definition  of 
"dietary  supplement"  contains  no 
explicit  reference  to  products  intended 
for  use  by  animals,  part  of  the  definition 
does  contain  an  explicit  reference  to 
products  intended  for  use  by  humans 


(section  3  of  the  DSHEA  (creating  21 
U.S.C.  321(ff)(l)(E))).  This  is  further* 
evidence  that  Congress  intended  the  law 
to  apply  to  supplements  used  by 
humans,  not  supplements  for  other 
animals. 

Furthermore,  many  of  the  changes 
made  by  the  DSHEA  apply  only  to 
supplements  intended  for  himian  use 
because  the  sections  of  the  act  that  were 
amended  by  the  DSHEA  apply  only  to 
human  products — yet  another  strong 
signal  that  Congress  was  only  concerned 
with  human  supplements.  For  example, 
when  the  DSHEA  sets  out  the  standu-ds 
for  determining  whether  a  product  that 
has  been  approved  or  investigated  as  a 
drug  can  also  be  sold  as  a  dietary 
supplement,  it  cites  only  to  the  human 
drug  provisions  of  the  act,  but  not  to  any 
of  the  animal  drug  provisions.  See  21 
U.S.C.  321(fi}(3).  Likewise,  the  changes 
to  food  labeling  made  by  the  DSHEA 
apply  only  to  human  food  because  the 
sections  in  the  act  that  are  amended  are 
in  21  U.S.C.  343(r),  which  appUes  only 
to  "food  for  himian  consiunption." 

Moreover,  FDA  believes  the  pubUc 
health  will  be  better  protected  if 
ingredients  in  animal  dietary 
supplements  are  not  subject  to  the 
special  treatment  provided  for 
ingredients  of  human  supplements  by 
the  DSHEA.  Under  the  act's  food 
additive  provisions,  21  U.S.C.  321(s) 
and  348,  before  FDA  can  approve  a 
product  for  use  in  a  food  producing 
animal,  FDA  must  determine  that  Uie 
product  will  not  leave  harmful  residues 
in  food  (21  U.S.C.  348(b)(2)  and  (c)(5), 
and  21  CFR  part  570).  If  the  compound 
or  any  of  its  metabolites  induces  cancer, 
the  act  imposes  additional  requirements 
on  the  approval  of  the  compound  (21 
U.S.C.  348(c)(3)(A)  and  21  CFR  part  500. 
subpart  E).  However,  nowhere  in  its 
revision  of  the  regulation  of  ingredients 
in  dietary  supplements  does  the  DSHEA 
address  bow  the  efiect  of  supplements 
on  food  producing  animals  and  human 
food  safety  is  to  be  assessed.  It  seems 
imlikely  that  Congress  would  so  alter 
the  regulation  of  animal  foods  with  no 
consideration — indeed,  no  mention — of 
the  impact  of  the  alteration  on  the  safety 
of  the  nation's  food  supply.' 

Not  only  are  there  human  food  safety 
concerns,  but  when  compared  with 
human  use  of  supplements,  there  is  less 
information  on  the  safe  use  of  dietary 
supplements  in  animals.  Many 


substances  that  fall  under  the  definition 
of  dietary  supplements  for  human 
consumption,  such  as  herbs  and  other 
botanicals,  have  a  history  of  use  in 
humans  that  can  be  used  to  establish 
reasonably  safe  levels.  However,  the 
same  is  not  true  for  use  of  many  of  these 
same  ingredients  in  animals.  As  tar  as 
FDA  is  aware,  very  few  substances  that        \ 
meet  the  criteria  of  21  U.S.C.  321(fD(l)        ) 
and  (ff)(2)  have  any  estabUshed  history 
of  safe  use  in  any  animal.  Moreover, 
each  animal  species  requires  differebtx 
nutrients,  absorbs  and  metabolizes 
nutrients  differently,  and  can  exhibit 
different  toxic  reactions  to  food  and  its 
components.  The  lack  of  information  on 
the  safe  use  of  these  Idnds  of  substances 
in  animals,  and  the  &ct  that  the  animal 
population  is  not  as  homogenous  as  the 
human  population  ere  two  more  reasons 
why  FDA  has  determined  that  the 
DSHEA  should  not  apply  to  animal 
products.  2 

Finally,  many  drugs  intended  to 
increase  the  production  of  meat.  milk, 
egg,  or  fiber  (so-called  production  drugs) 
or  otherwise  affect  animal  perfraroance 
could  arguably  be  covered  as  dietary 
supplements  under  the  DSHEA. 
Currently,  products  bearing  such 
production  claims  are  animal  drugs 
under  the  act,  and  as  such,  can  only  be 
marketed  after  approval  by  FDA  after 
the  manufacturer  conducts  extensive 
scientific  studies  to  show  that  the  drug 
is  both  safe  (in  animals  and  humans) 
and  effective  (21  U.S.C.  360b).  To  allow 
new  production  drugs  to  be  marketed 
under  the  provisions  of  the  DSHEA  not 
only  raises  exactly  the  same  food  safety 
concerns  previously  discussed  about 
food  additives,  but  would  also  be  unfair 
to  existing  approved  products,  and 
would  serve  as  a  disincentive  to  develop 
and  use  legitimate  drugs  in  the  future. 

In  sum,  although  the  DSHEA  does  not 
speak  directly  to  the  question,  we  think 
that  the  DSHEA  was  not  intended  to 
apply  to  animal  products.  Moreover,  we 


The  findings  make  clear  that  one  underpinning  of 
the  new  legislation  was  Congressional  concern  that 
consumers  should  have  the  freedom  to  make  their 
own  choices  about  whether  to  take  dietary 
supplements.  However,  that  critical  element  of 
consumer  choice  is  lacking  when  the  supplement 
(or  its  metabolite)  ends  up  in  the  diet  as  an 
unidentified  residue  in  meat.  milk,  or  eggs. 


'The  law  devotes  no  resources  to  the  human  and 
animal  health  issues  raised  by  the  use  of 
supplements  in  snimals.  The  DSHEA  does  mandate 
the  establishment  of  an  office  within  the  National 
Institutes  of  Health  to  oversee  scientific  study  of 
dietary  supplements,  as  well  as  a  seveD-membor 
commission  to  provide  recommendations  for  the 
regulation  of  label  claims  for  supplements. 
However,  nothing  in  the  law  directs  either  new 
group  to  addrefts  the  use  of  dietary  supplements  in 
animals.  Thus,  there  will  not  be  any  independent 
resourt»  from  which  the  Center  for  Veterinary 
Medicine  (CVM)  can  otitain  unbiased  information 
on  benefits  to  animal  health  and  production,  safety 
to  animals  and  humans  consuming  edible 
Ijyproducts  from  treated  animals', 'or  the  validity  of 
claims  for  animal  supplements.  Lacking  such  a 
resource.  FDA  tielieves  it  is  prudent  for  the  burden 
to  remain,  as  it  is  now,  on  the  manufacturer  to 
generate  safety  and  eSeq^iveness  data  and  provide 
it  to  FDA  for  review  in  feed  additive  petitions  and 
new  animal  drug  applications. 
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believe  that  there  are  significant, 
complex  scientific  and  regulatory  issues 
relating  to  human  and  animal  safety  that 
would  need  to  be  resolved  by  Congress 
before  a  similar  scheme  for  animal 
supplements  could  be  put  into  place. 
Accordingly.  FDA  has  concluded  that 
animal  dietary  supplements  are  not 
covered  by  the  DSHEA. 

Interested  persons  may,  on  or  before 
luly  22.  1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  this  notice.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated;  April  U.  1996. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy 
IFR  Doc.  96-9780  Filed  4-19-96;  8;45  am) 

HLUNQ  COM  41W-«1-f 


Food  and  Drug  Administration 
[DoctotNo.84N-010Z] 

Cumulative  List  of  Orphan  Drug  and 
Biological  Designations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  cumulative  hst  of 
designated  orphan  drugs  and  biologies 
as  of  December  31,  1995.  FDA  has 
annoimced  the  availability  of  previous 
lists,  which  are  brought  up-to-date 
monthly,  identifying  the  drugs  and 
biologicals  granted  orphan-drug 
designation  pursuant  to  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act). 
ADDRESSES:  Copies  of  the  list  of  current 
orphan-drug  designations  and  of  any 
future  lists  are  or  will  be  available  from 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857,  and  the  Office  of 
Orphan  Products  Development  (HF-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-3666. 

FOR  FURTHER  MFORMATION  CONTACT: 
Peter  Vaccari,  Office  of  Orphan  Products 
Development  (HF-35).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-0983. 


SUPPLEMENTARY  INFORMATION:  FDA's 
Office  of  Orphan  F^roducts  Development 
(OFD)  reviews  and  takes  final  action  on 
applications  submitted  by  sponsors 
seeking  orphan-drug  designation  under 
section  526  of  the  act  (21  U.S.C.  360bb). 
In  accordance  with  this  section  of  the 
act,  which  requires  public  notification 
of  designations,  FDA  maintains  a  list  of 
designated  orphan  drugs  and 
biologicals.  This  list  is  made  current  on 
a  monthly  basis  and  is  available  upon 
request  from  OPD  (contact  identified 
above).  At  the  end  of  each  calendar  year, 
the  agency  publishes  an  up-to-date 
cumulative  list  of  designated  orphan 
drugs  and  biologicals.  including  the 
names  of  designated  compounds,  the 
specific  disease  or  condition  for  which 
the  compounds  are  designated,  and  the 
sponsors'  names  and  addresses.  The 
cumulative  Ust  of  compounds  receiving 
orphan-drug  designation  through  1988 
was  published  in  the  Federal  Register  of 
April  21,  1989  (54  FR  16294).  This  list 
is  available  on  request  from  FDA's 
Dockets  Management  Branch  (address 
above).  Those  requesting  a  copy  should 
specify  the  docket  number  found  in 
brackets  in  the  beading  of  this 
document. 

The  list  that  is  the  subject  of  this 
notice  consists  of  designated  orphan 
drugs  and  biologicals  through  E)ecember 
31,  1995,  and,  therefore,  brings  the 
■   March  2.  1993  (58  FR  12041). 
publication  up-to-date. 

The  orphan-drug  designation  of  a 
drug  or  biological  applies  only  to  the 
sponsor  who  requested  the  designation. 
Each  sponsor  interested  in  developing 
an  orphan  drug  or  biological  must  apply 
for  orphan-drug  designation  in  order  to 
obtain  exclusive  marketing  rights.  Any 
request  for  designation  must  be  received 
by  FDA  before  the  submission  of  a 
marketing  application  for  the  proposed 
indication  for  which  designation  is 
requested.  (See  53  FR  47577.  November 
23.  1988.)  Copies  of  the  regulations  (see 
57  FR  62076,  December  29,  1992)  for 
use  in  preparing  an  application  for 
orphan-drug  designation  may  be 
obtained  from  OPD  (address  above). 

The  names  used  in  the  cumulative  Ust 
for  the  drug  and  biological  products  that 
have  not  been  approved  or  licensed  for 
marketing  may  not  be  the  established  or 
proper  names  approved  by  FDA  for 
these  products  if  they  are  eventually 
approved  or  licensed  for  marketing. 
Because  these  products  are 
investigational,  some  may  not  have  been 
reviewed  for  purposes  of  assigning  the 
most  appropriate  established  proper 
name. 


Dated:  April  11. 1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  96-9782  Filed  4-19-96:  8:45  am) 
MLUNO  coot  41W-ei-P 

Advisory  Commltlsss;  TsntaUvs 
Schedule  of  Meetings  for  1996 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
tentative  schedule  of  forthcoming 
meetings  of  its  public  advisory 
committees  for  the  remainder  of  1996. 
At  the  request  of  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner),  the 
Institute  of  Medicine  (the  lOM] 
conducted  a  study  of  the  use  of  FDA's 
advisory  committees.  The  lOM 
recommended  that  the  agency  publish 
an  aimual  tentative  schedule  of  its 
meetings  in  the  Federal  Register.  In 
response  to  that  reconunendation,  FDA 
is  publishing  its  annual  tentative 
schedule  of  meetings  for  the  remainder 
of  1996. 

FOR  FURTXR  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  The  lOM. 
at  the  request  of  the  Commissioner, 
undertook  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report, 
the  lOM  recommended  that  FDA  adopt 
a  policy  of  pubUshing  an  advance  yearly 
schedule  of  its  upcoming  public 
advisory  committee  meetings  in  the 
Federal  Register.  FDA  has  implemented 
this  recommendation.  A  tentative 
schedule  of  forthcoming  meetings  will 
be  published  annually  in  the  Federal 
Register.  The  annual  publication  of 
tentatively  scheduled  advisory 
committee  meetings  will  provide  both 
advisory  committee  members  and  the 
public  with  the  opportunity,  in  advance, 
to  schedule  attendance  at  FDA's 
upcoming  advisory  committee  meetings. 
The  schedule  is  tentative  and 
amendments  to  this  notice  will  not  be 
published  in  the  Federal  Register.  FDA 
will,  however,  publish  a  Federal 
Register  notice  15  days  in  advance  of 
each  upcoming  advisory  committee 
meeting,  aimouncing  the  meeting  (21 
CFR  14.20). 

The  following  list  announces  FDA's 
tentatively  scheduled  advisory 
committee  meetings  for  the  remainder  of 
1996: 
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Committee  name  Dates  of  meefengs 

OFFICE  OF  THE  COMMISSIONER 

Board  of  Tea  Experts Uo  meetings  planned 

Scierx^  Board  to  the  Food  and  Drug  Administration July  2  (subcommittee  meeting) 

August  16  (sutx»mmrttee  meeting) 
Octot)ef  1 1  (subcommittee  meetirig) 
_  November  12 

December  2  (sutxxxnmrttee  meeting) 
CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 

Allergenic  Products  Advisory  Committee Noverrtjer  15 

Biological  Response  Modifiers  Advisory  Committee  „ ^....    June  10-11 

October  21-22 

Blood  Products  Advisory  Committee  June  20-21 

September  26-27 
December  12-13 

Vaccines  and  Related  Bralogical  Products  Advisory  Committee April  10-1 1 

July  10-11 
October  29—30 
CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 

Advisory  Committee  for  Pharmaceutical  Science  (formerly  Generic  Drugs  Ad-     August  15-16 

visory  Committee. 
Advisory  Committee  for  Reproductive  Health  Dnjgs  (fomierly  Fertility  and  Ma-    June  27-28 

temal  Health  Drugs  Advisory  Committee). 

October  24-25 
Anesthetic  and  Life  Support  Drugs  Advisory  Committee  April  29-30 

AntHlnfective  Drugs  Advisory  Committee  ; July  25-26 

October  17-18 

Antiviral  Drugs  Advisory  Committee  June  6-7 

August  1-2 
^  October3-4 

December  12-13 

Arthritis  Advisory  Committee May  7 

July  9-10 
September  1 0-l  i 
Noverrtjer  lA-20 

Cardiovascular  and  Renal  Drugs  Advisory  Committee  May  2-3 

October  24-25 

Dermatologic  and  Ophthalmic  Drugs  Advisory  Committee  November  21-22 

Drug  Abuse  Advisory  Committee  August  15-16 

Endocnnologic  and  Metabolic  Drugs  Advisory  Committee June  27-28 

.  September  26-27 

Decemljer  iO-li 

Gastrointestinal  Drugs  Advisory  Committee  Septemt)er  19-20 

Medical  Imaging  Drugs  Advisory  Committee November  22 

Nonprescription  Drugs  Advisory  Committee  AprillQ 

June  13-14 
August  1-2 
October  9-11 
Decerrtier  16-17 

Oncologic  Drugs  Advisory  Committee  Apnl  19 

June  13-14 
September  11-12 
December  16-17 

Penpheral  and  Central  Nervous  System  Drugs  Advisory  Committee  June  3-4 

September  16-17 
December  2-3 

Psychopharmacologic  Drugs  Advisory  Committee  July  15-16 

October  21-22 

Pulmonary-AWergy  Drugs  Advisory  Committee December  16-17 

CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRITION 

Food  Ad^&ory  Committee July  22-24 

September  23-25 
November  18-20 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 

Device  Good  Manufactunng  Practice  Advisory  Committee No  meetings  planned 

Medical  Devices  Advisory  Committee 

Ar>esthesio(ogy  and  Respiratory  Therapy  Devices  Panel  June  21 

Sep«emt)er  20 
Novemt)er  22  » 

Circuiatory  System  Devices  Panel  June  17-18 
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2  2 


Comrtrttee  namo Dates  of  meetings 

Noveirtw  4-5 
OinicaJ  Chenwbv  and  Oinical  Toxicotogy  Devices  Pane*  No  '"f^VPtenned^     ,«.,Hinn\ 

D«ntai  Products  PaneJ  J«*  6-7  (Ptoque  subcomnwttee  meeting) 

Dental  proaucis  Kanei ^^^^^  ^_^  ^p^^^^  subcommittee  meeting) 

September  10-12 

December  10-11  (Plaque  subcommittee  meeting) 

December  10-12 

Ear.  Noee.  and  Throat  Devices  Panel J***  ^0-^  ^     , 

September  4-5 

December  12-13 

Gastroenterotogy-Urotogy  Devices  Panel  S??^IIl^,^i, 

December  i^io 

General  and  Plastic  Surgery  Devices  Panel  No  meeting  planned 

General  Hospital  and  Personal  Use  Devices  Panel  June  17-18 

September  16-17 

Hematology  and  Pathology  Devices  Panel Au^  fr-9 

October  24-25 

Immunology  Devices  Panel  - 'i"'*Z  « 

August  o 

December6 

Mcrobwlogy  Devices  Panel  ^1^]2!!!E?^  f******* 

Neurological  Devices  Panel Septemtw  11 

Obetelncs-Gynecology  Devices  Panel  Ju*y  22-» 

Ocloc>er  21-22 

Ophthalmic  Devices  Panel  ^!^L  r^ 

July  25-26  . 

October  17-18 
Orthopedic  and  Rehabilitation  Devices  Panel May  22-23 

Radwiogical  Devices  Panel  y- J^V  ^3 

September  16 

Novemtwr  18 

National  Mammography  QuaMy  Assurance  Advisory  Committee  April  23-25 

July  9-10 
September  25-27 
December  10-12 

Technical  Electronic  Product  Radiation  Saf|^  Standards  Committee April  9-10 

CENTER  FOR  VETERINARY  MEDICINE 

Veterinary  Medicine  Advisory  Committee  May  29 


Commrttee  name 


Dates  of  meetings 


September  16-17 


NATIONAL  CENTER  FOR  TOXICOLOGICAL  RESEARCH 

Advisory  Commitlee  on  Special  Studies  Relating  to  ttie  Possible  Long-Term 

Health  Effects  of  Phenoxy  Herbicides  and  Contaminants. 
Science  Board  to  the  National  Center  lor  Toxicological  Research November  13-14 


Dated;  April  12.  1996. 
Michaei  A.  Friedman. 

Deputy  Commissioner  for  Operations 
|FR  Doc.  96-9781  Filed  4-19-96.  8:45  ami 
MLUMQ  coot  41«e-«1-' 


Health  Care  Financing  Adminlafratlon 

IMCFA-B-79,  HCf  A-R-43.  MCFA-2221 

Agency  Information  Coiacllen 


AOflNCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collection  for  public  comment. 
Interested  p>ersoas  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  inionnation.  including  any 
of  the  following  aubfects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  coUectioo  for  the  proper 
performance  of  tKe  agencjf — s  huactioBa; 
(2)  the  accuracy  of  tlte  estiauted 
burden;  (3)  ways  to  Mthance  the  quabty, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burtien. 

1.  Type  af  Information  Collection 
Request:  Extension  of  a  currently 
approved  coUection;  Title  of 
Infonmtion  Collection:  Payment 
Adjustment  for  Sole  Community 
Hospitals;  Form  No.:  HCFA-R-79;  Use: 
Hospitals  desJfBated  as  "Sole 
Community  Hospitals"  that  experience 
a  five  percent  dscreaae  in  discharges  in 
one  cost  reportiag  period,  aa  compared 
to  the  previous  p«riO«l.  due  to  unusual 
circujBStances.  beyond  its  cc»trol,  may 
request  an  adjustment  to  its  Medicare 
payment  amount.  Frequency:  On 


occasion;  Affected  Public:  Business  or 
other  for-profit,  Not-for-profit 
institutions,  and  State,  local  or  tribal 
government;  Number  of  Respondents: 
40;  Total  Annual  Responses:  40;  Total 
Annual  Hours  Requested:  160. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Conditions  of 
Participation  for  Portable  X-ray 
Suppliers  (42  CFR  405  Subpart  N);  Form 
No.:  HCFA-R-43;  Use:  This  information 
is  needed  to  determine  if  portable  X-ray 
suppliers  are  in  compliance  with 
published  health  and  safety 
requirements.  Frequency:  Annually; 
Affected  Public:  Business  or  other-for- 
profit;  Number  of  Respondents:  554; 
Total  Annual  Responses:  554;  Total 
Annual  Hours  Requested:  1.385. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  Independent 
Rural  Health  Center/Freestanding 
Federally  Qualified  Health  Center  Cost 
Report;  Form  No.:  HCFA-222;  Use:  The 
independent  rural  health  clinic/ 
freestanding  federally  qualified  health 
center  cost  report  is  the  cost  report  to  be 
used  by  the  mentioned  clinics/centers  to 
submit  annual  information  to  achieve  a 
settlement  of  costs  for  health  care 
services  rendered  to  Medicare 
beneficiaries.  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State,  local  or  tribal  government; 
Number  of  Respondents:  3,000;  Total 
Annual  Responses:  3.000;  Total  Annual 
Hours  Requested:  120.000. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resources,  Kianagement  Planning  and 
Analysis  Staff.  Attention:  Louis  Blank, 
Room  C2-26-17.  7500  Security 
Boulevard,  Baltimrm.  Maryland  21244- 
1850. 

Dated:  April  IS,  IMS. 

r  -■     -  ■  — 

Dmetor,  Managment  Plamning  and  Analysis 

Staff,  Office  ^Fimnciul  and  Hmman 

Resources. 

IFR  Doc.  96-4766  FiM  4-19-96;  6:45  am) 


Office  Of  Inapector  General 

Prognm  Exclusions:  March  1996 

agency:  Office  of  Inspector  General. 

HHS. 

ACTKM:  Notice  of  program  exclusions. 

During  the  month  of  March  1996,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  paymenH^  made 
to  anyone  for  any  items  or  serviOn 
(other  than  an  emergency  item  or^ 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  imder 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Oant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


Backmon,  MarquI  D,  Baltimore, 

MO ; 

Bolbyi.  Kerry  Ann,  Cabot,  AR  .... 
Chase,  Charies  Lee,  BaMmore. 

MO 

Cheatham.  Mary  R,  Bryan,  TX  .. 
Ckxjd,  Thomas  C,  htorlh  Ho«y- 

wood,CA 

Dartez,  Meivin,  Grants,  NM 

Deiesdemier.  Kenneth  E, 

Spanaway,  WA 

Dileo,  George  A,  Unionlawn,  PA 
Dunbar.  Angel  Ladele.  DanvMe. 

AR  

Edwards,  David  FranMin,  ML 

GDeed,  NC 

Lister,  Feicia  Ann,  Jacksonville. 

AR  - - 

Marang.  Biolshoko,  Dekoit.  Ml  .. 
McCalhrin.  ENzabem.  Garland, 

TX 

Moore.  James  O,  Kansas  C»y. 

MO ......^■.„...... 

PawrtovMla,  KMnbarty  Kiisae, 

QassvMe.  AR 

PNipa.  Kim.  Canandaigua.  NY 
nsw^osrta*.  Md,  BtooS  C»y. 

_MD ....~.....^.^~..~ 

Stdnnar.  Janmlar,  Jaokson,  MS 
SMtory.  Tlonas  Q.  Fair  Oaks, 

CA  ~ 


Subject,  dty,  stale 

Effective 
dole 

Wheeler.  Rudolph  Davis,  BaM- 
more. MD 

04/1 0«6 

PATIENT  ABU8EMEQLECT  OONVKTIONS 


Andsig.  Cannen  E.  Hatbeaburg, 

MS ~ 

Gamine.  Kenneth  S.  Rancho  Mi- 

raoe,  CA - 

Daigle,  Elliot  L  Jr,  Port  Alan.  LA 
Evans,  Becky  Marie.  Conway. 

AR  

Jackson,  Lionel,  Baltimore,  MD 
Jones.  Sheka  A.  Memphis,  TN  ... 
Kwk,  Lateshia  Dawn,  Bowing 

Green.  KY  

Lamar,  AHena.  Monlgomery.  AL 
Leggs,  Dewaine  L.  Nashvie,  TN 

Ljgortt.  Tony,  Spencer.  OK  

Marshal.  Vickie.  Birmingham,  AL 
Mariin.  Queen  Ester,  Laurel.  MS 
McCray,  Erica.  Birmingham.  AL 
Owen,  PhiKp  Edwin.  Fort  Smith. 

AR  

Powel,  Jessica,  Birmingham.  AL 
Shaffer,  Francis  W.  Selnsgrove. 

PA 

Thompson,  Lashan  R,  GuMpoH 

MS 

Trice.  Briwi  Keith,  Dubuque,  lA 


04^6^96 

04X)W96 
0M)M6 

OAtOUX 
04/10/96 
03/31/96 

03/31/96 
03/31/96 
03/31/96 
04/06^ 
03/31/96 
04A)9/96 
03/31/96 

04X)9i«6 
03/31/96 

04/10/96 

04/09^ 
04/10/96 


CONTROLLED  SUBSTANCE  CONVICTIONS 


Aikins-Afful,  Nathaniel, 

Randaltstown.  MD 

Gerst  Gary  A,  Columbus.  OH 


04/10/96 
04/10/96 


UCENSE  REVOCATKM/SUSPENStON/ 
SURRENDER 


04/10/96 
04A)9/96 

04/10/96 
04/09/96 

04A)9/96 
04A)9/96 

04/09/96 
04/10/96 

04A)9/96 

03/31/96 

04A)9/96 
04/10/96 

04AM/96 

04/10i«6 

o*mm 

04/10fl6 

04/10/96 
04A)M6 

04A)»96 


Arre,  Patricia,  Simsbury,  CT 

Blevins,  Mnh^  Dee.  Plainview, 

TX 

Camas.  John  M,  Dewey  Beach. 

DE  - 

Campbell,  Doneice  Marie. 

Brownwood,  TX 

Carmccki,  John  Paii,  Green 

Forest,  AR 

Clement  Ann  Mane,  Simsbury. 

CT.„ 

Cropper,  Kenneth  Ross,  Lake 

Jackson,  TX 

David's  Mission  Rexal  Dnjg, 

Mission.  TX  

Dehart  Kenneth  Lee.  Rockport 

TX 

Dengale.  Christine  A.  Denver. 

CO 

Donovan,  Deborah,  Cok:hesler. 

CT 

Dovalna.  DavU  E,  Misskm.  TX 
Edwards,  Dennis  Avery,  Fort 

Worth,  TX 

Qrriewski.  Lori.  PMihuqh.  PA  ... 
Grickts.  Dana.  Walaitoury.  CT  .... 
Halaay.  DonaU  J.  Anadartio,  OK 
takraiv  Jinwali.  Noiwak.  CT  ... 

Kaaing.  JudHy  R.  Date.  CO  

raten.  e««rty  D.  Kinplan1.  TX 
Kovari.  BartMra,  lluiwertaad.  PA 
Krai.  Joaaph.  Glan  Bumia,  MD 


04/10/96 
04/09/96 
04/10/96 
04O9I/96 
04/09/96 
04/10/96 

04/09/96 

04A>9/96 

04/10/96 

04/10/96 
OMNm 

04/0M6 
04/iai« 

Oifovm 

04/1 WM 
04«i/96 
04n<Mt 

04/iom 
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Subtect.  city,  state 


Eflective 
date 


McKee;  Kimberle,  Aurora.  CO  ....  04/10/96 
MeortsKi,  Michael  F.  Baltimore, 

MD 04/10/96 

MHIer.  Walter  Evans.  Tyler.  TX  ...  04/09/96 
Mooney,  William  M.  Silverthorne. 

CO  04/10/96 

Morales.  Marlene,  McNeil,  San 

AntonK).  TX  04/09/96 

New.  Jacqueline  Mae.  Port  Ar- 
thur, TX  04/09«6 

Nimmorw,  Rufus  K  Jr.  Seneca. 

SC  03/31/96 

Ourso,  Robert  J  Jr.  SIktoll.  LA  ....  04/09/96 
Pennington.  Karen,  Oklahoma 

City,  OK  04/09/96 

Perez.  Mirta  R,  West  Hartford. 

CT 04/10/96 

Perry-Thornton.  Elena  V.  Soaz. 

AL  03/31/96 

Pope.  Debra  Dianne,  LittJe  Rock. 

AR    04/09<W 

Pouhn,  Apnl  M,  Manchester,  NH  04/10/96 

Reardon.  George.  West  Hartford, 

CT 04/10/96 

Sebby,  Carolyn  Jean.  Bud 

ShoaJs,  AR  04/09/96 

Sela.  Michael  M.  Pasadena,  CA  04/09/96 

Stone.  Lon  Ann.  Yantis,  TX  04/09/96 

Thompson.  Hugh  S,  Oarltngton. 

SC  03/31/96 

VaillarKourt,  James  C.  Peter- 
borough. NH  04/10/96 

Williams;  Linda  C.  Great  Fails, 

MT  04/10«6 

WiHiams.  Eddie  R.  Denver.  CO  04/10/96 


FEDERAUSTATE  EXCLUSIO»4/ 
SUSPENSION 


Aronoff,  JoAnne.  Birmingham,  Ml 
Pekarsky,  Anatoty.  Staten  Island, 

NY   


04/10/96 
04/10/96 


OWNED/CONTfK>LLED  BY  CONVICTED/ 
EXCLUDED 


Los 


Medical  Institute  For  Mental 
Lunas,  NM  

University  Nursmg  Care  Center. 
Gainesville,  FA  


04/09/96 
04/14/96 


DEFAULT  ON  HEAL  LOAN 


Anderson,  Mark  G.  Sandy  Hook, 

CT   04/10/96 

Anderson,  Mary  Lou,  Royal  Oak, 

Ml   04/10/96 

Bernard.  Theresa  J,  Ossimng, 

NY   04/10/96 

Berry.  Virgil  A  Jr,  Starke.  FL  03/31/96 

Bonner,  Michael  W.  Houston,  TX  04/09/96 
Bnght,  Gale  Dean,  Kansas  City. 

MO  04/10/96 

Ctencey,  Michael  D.  Fairmont. 

MN  04/10/96 

Clunes,  Bradley  D,  Hillsboro.  OR  04/09/96 
Collins  Jennifer  Gail. 

Catlettsburg,  KY  03/31/96 

Courtney.  Barbara,  Irving,  TX  04/09/96 

Flateau  Jacqueline.  RonxHus. 

Ml  I      04/10/96 

Fulton.  Alma  fl,  Alflon.  MO  I      04/10/96 


Subtect  city,  stale 


Glover.  Geraktne  M,  Cleveland 

Hgts,  OH  

Guirvi,  MKhael  L.  Ponca  City, 

OK  

Hadley.  Pamela  L.  Philadelphia, 

PA 

Hembree,  Gkyia  N.  Fairtiope,  AL 
Hill,  William  Gregg.  New  Ofle- 

ans,  LA  

Hurd.  Michael  A.  Houston,  TX  .... 
Johnson.  Albert  WiHard. 

Cullnrtan.  AL 

Justice.  James  L.  LawrenceviHe. 

GA  

Mathiesen.  Douglas  A.  Shawnee 

Misskxi,  KS  

McNeil-Derr.  Diana  Julia,  Yak- 
ima. WA 

Meskill.  Richard  A.  Ft.  Smith.  AR 
Moses.  Michael  J.  Humble.  TX 
Nadel.  Glenn  R.  Marietta.  GA  .... 
Oksenholt,  Lorr«  M.  Reno.  NV 
Orsulak.  Joseph  P.  Bossier  City. 

LA  

Ott.  Margie  D.  Tulsa.  OK 

Pikxi.  Lewis  E.  Welches,  OR  

Pinkerman,  James  R.  Temecula. 

CA  

Powell.  Reed  Madsen  Jr. 

Hesperia.  CA 

Roton,  Zandra  Z.  Santa  Cruz. 

CA  

Rothman,  Jerry  K,  Duluth.  MN  ... 
Saffokj,  Michael  D,  Baltimore, 

MD  

Scovel,  Michael  Ernest  Sr.  Ever- 
ett. WA  

Serrarw.  Nydia.  Lorain.  OH  

SpatrisarK).  Bonnie  L.  WakJport, 

OR  

Strozier.  Mark  C.  Mission.  KS  .... 

Taykx.  John  E,  Tulsa,  OK  

Tutt.  Gwendolyn  M,  Roswell.  GA 
TyrreM,  Mrchael  D.  Spokane,  WA 
UnderhiU,  Luke,  COrpus  Chhsti, 

TX  

Walsh.  Richard  J,  Ventura.  CA 
Weitz.  EM  S.  Philadelphia.  PA 
Wilson,  Anttxxiy  R.  Westbury. 

NY   


Effective 
date 


04/10/96 

04/09/96 

04/10/96 
03/31/96 

04/09/96 
04/09/96 

03/31/96 

03/31/96 

04/10/96 

04^)9/96 
04/09/96 
03^31/96 
03/31/96 
04/09/96 

04/09/96 
04/09/96 
04A)9/96 

04A)9/96 

04/09/96 

04/09/96 
04/10/96 

04/10/96 

04/09/96 
04/10/96 

04/09/96 
04/10/96 
04/09/96 
03/31/96 
04/09/96 

04/09/96 
04/09/96 
04/10/96 

04/10/96 


Dated  April  11,  1996 
WilUam  M.  Ubenxi. 

Director.  Health  Care  Administrative 
Sanctions.  Office  of  Civil  Fmud  and 
Administrative  Adjudication 
IFR  Doc  96-9677  Filed  ♦-la-ge;  8:45  am) 
■ILUNO  COM  41I»-M-P 


National  kistttulM  Of  HMHh 

National  Cancer  Institute;  Notice  of 
Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  Board  of 
Scientific  Advisors  Cancer  Centers 
Program  Working  Group.  April  24.  1996 
at  the  Washington  Ehilles  Airport 


Hilton,  13869  Park  Center  Road. 
Hemdon,  Virginia. 

This  meeting  will  be  closed  to  the 
public  on  April  24,  from  8:30  am  to 
adjournment  for  discussion  of 
confidential  issues  relating  to  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  Cancer  Centers 
Extramural  Program.  These  discussions 
will  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Information  pertaining  to  the  meeting 
may  be  obtained  from  Dr.  Paulette  Gray. 
Executive  Secretary,  National  Cancer 
Institute  Board  of  Scientific  Advisors, 
National  Cancer  Institute,  6130 
Executive  Boulevard,  EPN,  Room  600, 
Bethesda.  MD  20892,  (301/496-4218). 

Dated:  April  16.  1996. 
Siik|bK.  Feldman, 

Cdmmittee  Management  Officer,  N7W. 
IFR  Doc.  96-9839  Filed  4-19-96;  8:45  am] 

MLLMQ  COM  4140-01-M 

National  Eye  Inetitute;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Same  of  SEP:  Clinical  Research. 

Date:  May  1,1996. 

Time:  9:00  a.m.. 

Place:  National  Eye  Institute,  6120 
Executive  Blvd.,  Suite  350.  Rockville.  MD 
20879. 

Contact  Person:  Andrew  P.  Mariani.  Pti.D.. 
Executive  Plaza  Soutli,  Suite  350,  6120 
Executive  Blvd.,  Bethesda.  MD  20892-7164, 
(301)496-5561. 

Purpose/ Agenda  :Jo  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  552b(c)(4) 
and  552b(c)(6),  Title  5.  U.S.C.  Applications 
and/or  proposals  and  the  discussions  could 
reveal  con^dentiai  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  dearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867.  Vision  Research: 
National  Institutes  of  Health) 
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Dated:  Apnl  16. 1996. 
SuMD  K.  FeldBan, 
Coaunittee  Management  Officer,  NIH. 
(FR  Doc.  96-9835  Filed  4-19-96:  8:45  am) 
■LUNQ  OOOC  414«-01-M 


National  Heart.  Lung,  and  Blood 
Instltuta;  Notice  of  a  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (S  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Molecular  Genetics  of 
Coagulation  DiKxden. 

Date:  May  13-14. 1996. 

Time:  8:30  p.m. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland. 

Contact  Person:  Louis  M.  Ouellette,  Ph.D., 
Two  Rockledge  Center,  Room  7216.  6701 
Rockiedge  Drive,  Bethesda.  MD  20892-7924 
(301)  435-0310. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(cK6).  TiUe  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
appUcations  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  April  16, 1996. 
Susan  K.  FeMmaB, 
Committee  Management  Officer,  NIH. 
[FR  Doc  96-9844  Filed  4-19-96;  8:45  am] 
MLUMO  COM  414»41-ll 


National  Inatttute  of  Mental  Heatth; 
Notice  of  aoaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
MenUl  Health  Special  Emphasis  Panel. 

Date:  April  25, 1996. 

Time:  2  p.m. 

Place:  Parklawn  Building,  Room  9C-26, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Rehana  A.  Chowdhury, 
Parklawn  Building.  Room  90-26.  5600 


Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301, 443-6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cK6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infonnation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  cleariy 
imwarranted  invasion  of  pnsonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  {nior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281, 93.282) 

Dated:  April  16, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc  96-9836  Filed  4-19-96;  8:45  am) 
IRJJNQ  COM  414a-«1-ll 


National  Instttute  on  Deafness  and 
Other  Communication  Disordsrs; 
Notice  of  Cioaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting. 

Name  of  Committee:  National  Institute  on 
Deafiiess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:May  1,1996. 

Time:  10:00  a.m.  to  2:00  p.m. 

Place:  Executive  Plaza  South,  Room  400C, 
Bethesda,  MD  (telephone  confisrence  call). 

Contact  Person:  Marilyn  Semmes,  Ph.D.. 
Acting  Chief,  Scientific  Review 
Administrator,  NIDCD/DEA/SRB.  EPS  Room 
400C,  6120  Executive  Boulevard.  MSC  7180. 
Bethesda.  MD  20892-7180,  301-496-8683. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  [xovisions  set  forth  in  sections 
S52b(cH4)  and  552b(c)(6),  Title  5.  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  infixmation  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitabons 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafiiess  and  Communication 
Disorders) 


Dated:  April  16. 1996. 
SwanK-Fd^MB, 
Coaanittee  Management  Officer,  NIH. 
[FR  Doc.  96-9837  FUed  4-19-96;  8:45  am] 
I  COM  414a-tt-M 


National  Inatilulaa  of  HesHh  (MH| 

NatfonaHnsHtuti  on  AgingI  Noios  of 
Hweimg  oi  vie  nseonai  mmaory 
Council  on  Aging 

Pursuant  to  Public  Law  92-463, 
notice  is  herel^  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Aging.  Naticmal  Institute  oo  Aging. 
Wednesday.  May  22  and  Thursday,  May 
23. 1996.  to  be  held  at  the  Neticoel 
Institutes  of  Health.  Building  31. 
CcmiBrence  Rocun  10.  Bethesda. 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Wednesday,  May  22.  from 
8:00  a-m.  to  3:00  p.m.  for  a  status  report 
by  the  Director.  NIA;  a  review  of  NIA 
Programs;  a  rep<Ht  on  the  Cmter  for 
Inherited  Disease  Researdi;  a  report  on 
the  Working  Group  on  Program;  a  report 
cm  the  MincHity  Task  Force  Meeting; 
and  other  items  of  interest. 

The  meeting  will  be  open  again  on 
Thtusday,  May  23.  from  8:00  a.m.  until 
adjournment  for  a  report  by  the  Director, 
National  Institute  of  Neurological 
Disorders  and  Stroke;  and  a  review  of 
NIA  Programs.  Attradance  by  the  pubhc 
will  be  iLnited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  Wednesday, 
May  22.  from  3:00  p.m.  to  recess  bx  Ithe 
review,  discussion  and  evaluation  of 
grant  appUcations.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  informaticHi  concerning 
individuals  associated  with  the 
applications,  the  disclosiire  of  %^ch 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Ms.  June  McCaim.  Committee 
Management  Officer  for  the  National 
Institdte  on  Aging.  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue.  Suite  2C218. 
Bethesda.  Maryland  20892  (301/496- 
9322).  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 
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(Catalog  of  Federal  Domestic  Assistance 
Progrem  No.  93.866.  Aging  Research, 
National  Institutes  of  Health) 

Dated:  April  16.  1996. 
SuMUt  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  96-9838  Filed  4-19-96:  8:45  am) 
MJJNQ  OOOt  414*-tt-M 


National  Inattluta  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Research  Training  Grant 
Applications  in  Microbiology. 

Date:  May  2. 1996. 

Tune;  11:00  a.m. 

I^ace:  Teleconference.  Solar  Bldg.,  Room 
1A03.  6003  Executive  Boulevard.  Bethesda. 
MD  20892.  (301)  496-0748. 

Contact  Person:  Dr.  Dianne  Tingley, 
Scientific  Review  Adm. ,  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C07, 
Bethesda.  MD  20892-7610,  (301)  496-0818. 

Purpose/ Agenda :  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health] 

Dated:  April  16,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  96-9840  Filed  4-19-96:  8:45  am) 

MLUNQ  COOf  4140-01-M 


National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on  Dhrug 
Abuse.  National  Institute  on  Drug  Abuse 
(NIDA)  on  May  21-22.  1996.  at  the 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

On  May  21,  from  9  a.m.  to  3  p.m.,  the 
meeting  will  be  held  in  Conference 
Rooms  E  and  C.  In  accordance  with 
provisions  set  forth  in  sees.  5S2b(c)(4) 


and  552b(c)(6),  Title  5.  U.S.C.  and  sec 
10(d)  of  Pub.  L  92^163,  this  portion  of 
the  meeting  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

On  May  22,  from  9  a.m.  to  5  p.m.,  the 
meeting  will  be  held  in  Conference 
Room  G.  This  portion  of  the  meeting 
%vill  be  open  to  the  public  for 
announcements  and  reports  of 
administrative,  legislative,  and  program 
developments  in  the  drug  abuse  field. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building.  Room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Ms.  Eleanor  C. 
Friedenberg,  Room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Eleanor  C.  Friedenberg  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279.  Drug  Abuse 
Research  Programs) 

Dated:  April  16, 1996. 
Susan  K.  FsldmaB, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  96-9842  Filed  4-19-96;  8:45  am] 

MLUNQ  coot  414e-*1-ll 


National  Institute  of  Envtronntental 
Health  Sciences;  Notice  of  a  Cloaed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

NfliTie  of  SEP:  High  Throughput 
Genotyping  for  Locating  Human  Disease 
Genes  (Telephone  Conference  Call). 


Dote:  May  1.1996. 

Time:  2«)  P.M. 

Place:  National  Institute  of  Enviionasental 
Health  Sciences.  North  Campus,  Building  17, 
ConiiBrance  Room  1713.  Research  Triangle 
Park.NC 

Contact  Person:  Dr.  Linda  K.  Bass,  National 
Institute  of  Envionmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709.  (919)  541-1307. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
5S2b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Proponls  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  this  meeting 
due  to  the  urgent  need  to  meet  timing 
limiatations  imposed  by  the  contract 
review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Not.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development. 
National  Institutes  of  Health) 

Dated:  April  16, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  96-9845  Filed  4-19-96;  8:45  am] 
MJJNQ  COM  414e-«1-«l 


National  Insthutee  on  Aging;  Notice  of 
Cloeed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  followii^ 
meetings: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Date:  April  30,  1996. 

Time:  2:00  p.m. — Teleconference. 

P/ace:  Gateway  Building,  Room  2C212, 
7201  Wisconsin  Avenue,  Bethesda,  Maryland 
20892. 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212.  National  Institute  of 
Health.  Bethesda,  Maryland  20892-9205, 
(301)496-9666. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications,  cooperative  agreement 
applications,  or  contract  proposals. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  fiinding  cycle. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Date:May  13-14, 1996. 
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Time:  7Mi  to  11:00  p.m.-May  13,  8:00  ajn. 
to  5KX)  p.m.-May  14. 

Place:  Weber's  Inn,  Ann  Arbor,  Michigan. 

Contact  Penon:  Dr.  Louise  L.  Hsu, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Purpose/Agenda :  To  evaltiate  and  review 
(grant  applications,  cooperative  agreement 
applicationt,  or  contract  proposals). 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Date:  June  4, 1996. 

Time:  lOKW  a.nL — Teleconference. 

Place:  Gateway  Building,  7201  Wisconsin 
Avenue,  Bethesda,  Maryland  20892. 

Contact  Person:  Dr.  William  A. 
Kachadorian,  Scientific  Review 
Administrate,  Gateway  Building,  Room 
2C212,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-9205,  (301)  496- 
9666. 

Purpose/Agenda:  To  evaluate  and  review 
(grant  applications,  cooperative  agreement 
applications,  or  contract  proposals). 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Titie  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  April  16, 1996. 
Susan  K.  Feldman, 
Conunittee  Management  Officer,  NIH. 
(FR  Doc.  96-9846  Filed  4-19-96;  8:45  am) 

MUMQ  COW  4140-ei-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and" 
Neurosciences. 

Date:  May  3. 1996. 

Time:  10«0  a.m. 

Place:  Holiday  Inn.  Bethesda,  MD. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5179,  Bethesda, 
Maryland  20892.  (301)  435-1246. 

Name  of  SEP:  Clinical  Sciences. 

Date:  May  6, 1996. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4138, 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chung, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive,  Room  4138,  Bethesda, 
Maryland  20692,  (301)  435-1213. 

The  meetings  will  be  ckieed  in  accordanoe 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cM6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  piopeitji  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
appUcations  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  cleariy 
unwarranted  invasion  of  pnaonal  {Hivacy. 
(Catalog  of  Fedesal  Dranestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS). 

Dated:  April  16. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc  96-9841  Filed  4-19-96;  8:45  am] 
Ba.UNO  COOC  414»41-ll 


Division  of  Research  Grants;  Notioe  of 
Cloeed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  April  30. 1996. 

Time:  2KX)  p.m. 

Place:  NIH,  Rockledge  2.  Room  5192. 
Telephone  Conference. 

Contact  Person:  Dr.  David  L  Simpson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5192,  Bethesda. 
Maryland  20892,  (301)  435-1278. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  May  6. 1996. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  5160. 
Telephone  Conference. 

Contact  Person:  Dr.  Samuel  Rawlings. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5160,  Bethesda, 
Maryland  20892,  (301)  435-1244. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  May  26. 1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5168. 
Telephone  Conference. 

Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5168.  Bethesda.  Maryland  20892,  (301) 
435-1245. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 


AppUcations  and/or  proposals  and  the 
diacuasion  oould  reveal  confidential  trade 
secrets  or  uannwrcial  piupetty  such  as 
patentable  material  and  personal  information 
ooDoernii^  individuals  associated  with  the 
appUcatioiis  and/or  proposals,  the  disckwure 
of  wdiicfa  would  oonstituts  a  clearly 
luwamntsd  invasioD  of  personal  privacy. 
(Catalog  of  Federal  Dcanestic  Assistmce 
Prof^am  Nos.  93.306, 93.333, 93.337, 93.393- 
93.396, 93.837-93.844, 93.846-93.878, 
93.892, 93.893.  National  Institutas  of  Health. 
HHS) 

Dated:  A|»il  16, 1996. 
S«aaK.FddaMB. 
Conunittse  Management  Offjcer,  NIH. 
(FR  Doc.  96-9843  FUed  4-19-96: 8:45  am] 
I  COOC  4M>41-II 


DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

[DocM  Na  FR-4684-N-Oei 

Office  Of  the  Asslstarrt  Sscrslary  lor 
Community  Planning  and 
Development;  Emsrgsocy  SheHsr 
Grants  Sel-Aside  for  Indtan  Trttee  and 
AlaakMi  Native  ViUagee  Flecal  Yeer 
1994;  Announcement  of  Fundhig 


agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

summary:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  pubUc  of  funding  awards  for 
Fiscal  Year  1994  for  the  Emergency 
Shelter  Grants  Set- Aside  for  Indian 
Tribes  and  Alaskan  Native  Villages.  The 
purpose  of  this  Notice  is  to  publish  the 
names  and  addresses  of  the  awardees 
and  the  amount  of  the  awards  made 
available  by  HUD  to  provide  assistance 
to  the  Indian  Tribes  and  Alaskan  Native 
Villages. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott,  Director,  Housing 
Development  Di\ision,  Office  of  Native 
American  Programs,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
B-133.  451  Seventh  Street  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-0068,  ext.  Ill  (this  is  not  a  toll-free 
nimiber).  A  telecommunications  device 
for  hearing-  and  speech-impaired 
individuals  (TTY)  is  available  at  1-800- 
877-8339  (Federal  Information  Relay 
Service). 

SUPPLEMENTARY  INFORMATION:  The 
Emergency  Shelter  Grants  program 
funding  for  this  Notice  is  authorized  by 
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the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1993  (Pub.  L.  102-389,  approved 
October  6.  1992).  The  proposed  rule  on 
Emergency  Shelter  Grants  Program;  Set- 
Aside  Allocation  for  Indian  Tribes  and 
Alaskan  Native  Villages,  published  in 
the  Fedo-al  Register  on  April  5,  1993 
(58  FR  17764).  describes  the  method  for 
allocating  these  funds. 

This  Notice  announces  FY  1994 
funding  of  $1,469,000  that  was  used  to 


assist  in  improving  the  quality  of 
existing  emergency  shelters  for  the 
homeless,  to  make  available  additional 
emergency  shelters,  to  meet  the  costs  of 
operating  emergency  shelters  and  of 
providing  essential  social  services  to 
homeless  individuals,  and  to  help 
prevent  homelessness.  The  FY  1994 
awards  announced  in  this  Notice  were 
selected  for  funding  consistent  with  the 
provisions  in  the  Notices  of  Funding 
Availability  published  in  the  Federal 
Register  on  June  28.  1994 159  FR  33380). 


In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15. 1989),  the 
IJepartment  is  hereby  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  shovm  in  Appendix  A. 

Dated:  April  16. 1996. 

Michael  B.  fank. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 


APPENDIX  A.— Fiscal  year  1994— Emergency  Shelter  Grants  Program  for  Indian  Tribes  and  Alaskan 

Villages— Recipients  of  Funding  Decisions 


Native 


Tribe 


Pleasant  Point  Passamaquoddy  Tribe.  P.O.  Box  343.  Perry,  Maine  04667  ; 

MenoiT*we  Indtan  Tribe  of  Wisconsin.  Trtjal  Center.  P.O.  Box  910.  Keshena.  Wl  54136 

Prwhe  Band  Potawatomi.  Route  2,  Box  50A.  Mayetta.  KS  66509  „ 

Miami  Tribe.  P.O.  Box  1326.  Miami.  OK  74355 

Ponca,  P.O.  Box  2  White  Eagle.  Ponca  City,  OK  74601  

Fort  SiH  Apache  Tribe  o(  OWahorna,  Apache  Business  Comminee.  Route  2.  Box  121.  Apache.  OK  7^0006 

Charofcee  NaUon  of  Oktahoma,  P.O.  Box  948,  TaWequah.  OK  74466  

Choctaw,  P.O.  Drawer  1210.  Durant.  OK  74701  

Kickapoo.  Route  1.  Box  157-A.  Norton.  KS  66439  

Rosebud  Sioux  Tribe.  P.O.  Box  430.  Rosebud,  SD  57570  ™Z!!!! 

Southern  Ute  Indnn  Tribe.  P.O.  Box  737,  Ignacio.  CO  81137 .."""'. 

Northern  Cheyenne  Tribe.  P.O.  Box  128.  Lame  Deer.  MT  59043  

Cro*  Creek  Sioux  Tribe.  P.O.  Box  50,  Fort  Thompson.  SD  

Native  Village  of  Eyak  Tribal  Council.  P.O.  Box  1388,  Cordova.  AK  99574-1388  


Total  Amount 


Amount 


$266,138 
61.371 
75,595 
66,890 
64,782 
56,029 
56,029 
28,0tS 
26,681 
441,536 
110,457 
66,247 
64,656 
84.555 


$1,466,981 


|FR  Doc.  96-9757  Filed  4-19-96:  8:45  am) 
BILUNG  coot  4^^9-3i~P 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Dodwt  No.  FR-390S-N-02] 

Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages,  Fiscal  Year  1993; 
Announcement  of  Funding  Awards 

AGENCY:  OfTice  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1993  for  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaskan  Native 
Villages.  The  purpose  of  this  Notice  is 


to  publish  the  names  and  addresses  of 
the  awardees  and  the  amount  of  the 
awards  made  available  by  HUD  to 
provide  assistance  to  the  Indian  Tribes 
cuid  Alaskan  Native  Villages. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Bruce  Knott,  Director.  Housing 
Development  Division.  Office  of  Native 
American  Programs,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
B-133,  451  Seventh  Street  SW., 
Washington.  DC  20410.  Telephone  (202) 
755-0068,  ext.  Ill  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
persons,  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATKM:  The  CDBG 

Program  for  Indian  Tribes  and  Alaskan 
Native  Villages  is  authorized  under  Title 
1,  Housing  and  Community 
Development  Act  of  1974,  as  amended 
(42  use.  5301  et  seq.);  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 


Development  Act  (42  U.S.C.  3535(d));  24 
CFR  Part  571. 

This  Notice  announces  FY  1993 
funding  to  be  used  to  assist  in  the 
development  of  viable  Indian  and 
Alaskan  native  communities,  including 
decent  housing,  a  suitable  Uvlng 
environment,  and  economic 
opportunities.  The  FY  1993  awards 
annoimced  in  this  Notice  were  selected 
for  funding  consistent  with  the 
provisions  in  the  Notice  of  Funding 
Availability  pubUshed  in  the  Federal 
Register  on  August  26,  1993  (58  FR 
45176). 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dievelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15,  1989),  the 
I>epartment  is  hereby  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  shown  in  Appendix  A. 

Dated:  April  16,  1996. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 


APPENDIX  A.— FISCAL  YEAR  1993  PUBLIC  AND  INDIAN  HOUSING  REOPIENTS  OF  FUNDING  DECISIONS 

[Program  Name:  Community  Development  Bkx*  Grant;  Prtwam  for  Indan  Tribes  and  Alaskan  Native  Vltages:  StaMs:  Pl**c  Law  lOT-625; 

Nofa  Published:  August  26. 1 993] 


Funding  recipient  (name  and  address) 


Amourt 
approved 


EASTERNnNOODLANDS  ONAP 


Sokoagon  Chippewa.  Route  1,  Box  625.  Crandon.  Wl  54620  

Sault  Ste.  Marie.  206  Grenough  SL.  Sautt  Ste.  Marie.  Ml  49783 

Red  Lake.  P.O.  Box  550,  Red  Lake.  MN  56671  

Poareh  Creek.  HC  69.  Box  85B.  Atmore,  AL  36502 

Lac  Courte  OreHles,  Route  2.  Box  2700,  Hayward.  Wl  54843 

Forest  County.  P.O.  Box  340.  Crandon.  Wl  54520 , 

Pleasant  Point.  P.O.  Box  343.  Perry,  ME  04667  

Seneca  Natkxi.  P.O.  Box  1490.  Irving.  NY  14081  

Indian  Township.  P.O.  Box  301.  Princeton.  ME  04668 

Choctaw,  P.O.  Box  6010,  Choctaw  Branch,  Philadelphia.  MS  39350 
Eastern  Cherokee,  P.O.  Box  455.  Cherokee,  NC  28719 


SOUTHERN  PLAINS  ONAP 


Atxsentee-Shawnee  Tribe.  2025  S.  Gordon  Cooper  Drive.  Shawnee,  OK  74801  

Cherokee  Nation,  P.O.  Box  948,  Tahlequah,  OK  74465  

Cheyenne-Arapaho,  Tritw,  P.O.  Box  38,  Concho,  OK  73022  

ChKkasaw  Natkw.  P.O.  Box  1548.  Ada,  OK  74820 — 

Chitimacha  Tribe.  P.O.  Box  661.  Charenton,  LA  70523-6691  

Citizen  Band  of  Potawatomi  Irtoe,  1901  S.  Gordon  Cooper  Drive,  Shawnee,  OK  74801 

Comanche  Tribe.  P.O.  Box  908.  Lawton,  OK  73502 

Creek  Natkxi.  P.O.  Box  580,  Okmulgee,  OK  74447 

Iowa  Tribe  o«  KS  4  NE,  Route  1.  Box  58-A,  White  Ctoud.  KS  66094 

Kaw  Tribe.  P.O.  Box  50.  Kaw  City.  OK  74641  

Osage  Natkw.  627  Grandview,  Pawhuska,  OK  74056 

Ponca  Tribal  Business  Committee,  Box  2.  White  Eagle,  Ponca  City,  OK  74601  

Seminole  Natren.  P.O.  Box  1498.  Wewoka,  OK  74884  

Seneca-Cayuga  Tribe.  P.O.  Box  1283.  Miami.  OK  74355 — 

Coushatta  Tribe.  P.O.  Box  818,  Elton,  LA  70532  

Pawnee  Business  Council.  P.O.  Box  470.  Pawnee.  OK  748058  

Sac  &  Fox  Natkxi,  Route  2.  Box  246,  Stroud,  OK  74079 

Wyandotte  Tribe.  P.O.  Box  250.  Wyandotte.  OK  74370 


NORTHERN  PLAINS  ONAP 


FL  Beknap.  P.O.  Box  66.  RR  1.  Hartem,  MT  59526  .... 

Sisseton.  P.O.  Box  509,  Agency  Vilage,  SD  57262 

Rosebud.  P.O.  Box  430.  Rosebud.  SD  57570 

Soi^hem  Ute.  P.O.  Box  737,  Ignack),  CO  81137 

N.  Arapahoe.  P.O.  Box  396.  FL  Washakie.  WY  82514 

Ft  Peck.  P.O.  Box  1027.  Poplar.  MT  59526 

Shoshone.  P.O.  Box  538,  Ft  Washakie,  WY  82514  .... 

SaBsh-Kootenai.  P.O.  Box  278,  Pabto,  MT  59855 

Standng  Rock,  P.O.  Box  D,  Fort  Yatas.  ND  58538  .... 
Turtle  Mtn..  P.O.  Box  900,  BekxxJrt,  ND  58316 


Southweat  Owap 


Howonquet  Indan  Council  ot  the  Smith  River  Rancheria.  P.O.  Box  239.  Smith  River.  CA  95567 

Trirtdad  Rancheria.  P.O.  Box  630.  TrinkJad,  CA  95570-0630 

Single  Springs  Rancheria,  P.O.  Box  1340,  Single  Springs.  CA  95682  

Pit  River  mdan  Tribe.  P.O.  Drawer  1570.  Bumey,  CA  96013 

Pindevlle  Rancheria.  367  N.  Stats  Street  #204.  Ukiah.  CA  95482 - 

Picayune  Rancheria.  P.O.  Box  269,  CoarsegoW,  CA  93614 

Hoopa  VaNy  Indtai  Hesan«t«n,  P.O.  Box  1348.  Hoopa.  CA  95646 

GudMle  Rancheria,  P.O.  Box  339.  Tahnage.  CA  96481  

GreenMto  Rancheria.  634  Saint  Marks,  SuMe  C.  Redding,  CA  9eO0&-iei5 - 

Cokjsa  Rancheria.  P.O.  Box  8.  CduM.  CA  95932 

Zuri  Puabto  hvtoi  Reseo««on.  P.O.  Bok  339,  Zuni.  NM  87327 -•  - 

Big  Pirn  ktHm  Reservation,  P.O.  Box  700,  Big  Pine.  CA  93513 - - 

Tonto  Apache  Tr*e,  Tonio  Apactw  nuearxaion  #30,  Payson.  AZ  86641  - ~ 

Tohono  O-odh^n  Indtan  Tribe,  P.O.  Box  837,  Sals,  AZ  85634 

Sania  Ana  Puabto,  P.O.  Box  517,  Sanla  Ynaz,  CA  93460  

Katoab-Pakito  Tribe,  H.C.  66,  Box  «,  Fredonia.  AZ  86022 

Huri^Mi  mdan  Tribe,  P.O.  Box  179,  Peach  Springs,  AZ  86434 - 

Qia  River  Indtei  Community.  P.O.  Box  97,  SacMon.  AZ  85247  

Fort  Moiawe  Indim  Reservalton,  500  Memmwi  Avwwe.  Needles.  CA  92363 — 


$300,000 
300,000 
160.000 
298.821 
203.700 
300,000 
300.000 
295.560 
196.465 
300.000 
300.000 


300.000 
500.000 
266,560 
500.000 
300,000 
400,000 
400.000 
500.000 
300.000 
300.000 
500,000 
300.000 
400.000 
300.000 
300.000 
300.000 
400,000 
274,954 


800.000 
500.000 
341^50 
800,000 
547.600 
223.090 
800.000 
800.000 
769.002 
680.000 


1 


450.000 
449,712 
449,110 
450.000 
333,796 
440.000 
518.086 
450,000 
450.000 
379,000 
997.634 
450,000 
460,000 
.884,»40 
370,228 
277,826 
450.000 
86,250 
450.000 


^ 
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Appendix  A.— Fiscal  Year  1993  Public  and  Indian  Housing  Recipients  of  Funding  Decisions— Continued 

(Pfogram  Name:  Community  Devetopment  Block  Grant;  Proaram  tor  Indan  Tribes  and  Alaskan  Native  Villages;  Statute-  Puttk:  Law  101-625- 

Note  Pubfched:  August  26,  1993) 


Funding  reciptent  (name  and  address) 


Cuyapaipe  Band  of  Mission  Indians.  2271  Alpine  Blvd..  Alpine.  CA  91901  .. 
Cabazon  Indian  Resen/atton.  84-245  Indkj  Spnngs  Drive,  Indto.  CA  92201 

Maopa  Band  of  Paiutes.  P.O.  Box  340.  Moapa.  NV  89025-0340 

The  NavajO  Nation  Council,  P.O.  Box  9000.  Window  Rock.  AZ  86515  

San  Carlos  Apache  Tribe,  P.O.  Box  "O",  San  Carlos,  A2  85560  

Manzanita  Band  of  Mission.  P.O.  Box  1302,  Boulevard.  CA  91905 

Mescalero  Indian  Reservatton.  P.O.  Box  1 76,  Mescatero.  NM  88340  

White  Mountain  Apache  Tribe.  P.O.  Box  700,  Whrteriver,  AZ  85941  

Bishop  Paiute  Indian  Reservatton.  P.O.  Box  548.  Bishop,  CA  93515 


Amount 
approved 


354.850 
415,000 
450.000 

1,034.839 
743,695 
416,335 
546,617 

1,096,527 
450,000 


NORTHWEST  ONAP 


Shoshone  Bannock  Tribes.  P.O.  Box  306.  Fori  HaJI,  ID  83203 

Bums  Paiute  Tribe,  H.C.  71.  100  Pasigo  St..  Bums.  OR  97720 ..^^^^..."»"!Z..I!!"'."!."!!!II!."!!."."IZ!!I!! 

Confederated  Tribes  of  the  Grand  Ronde  Community  of  Oregon,  9615  Grand  Ronde  Roaii  Grand  Roiide  OR  97347 

Klamath  Tribe.  P.O.  Box  436.  Chikxjuin.  OR  97624 

NisquaHy  Tribe,  4820  She-Nah-Num  Dr.  S.E.,  Olynpia.  WA  98503  !...!!!!!!!!!™!™!!! 

I^ooksack  Tribe.  P.O.  Box  157.  Dermng.  WA  98244  !"""!."!!!."!"!.""""""".""!!.! 

Sauk-Suiattle  Tribe,  5318  Chief  Brown  Lane,  Darrington,  WA  998241  ''.'""""!"!"'""". 

Shoalwater  Bay  Tnbe.  P.O  Box  130.  Tokeland,  WA  98590  "I"""."."".""!!!."!!!. 

Skokomish  Tribe.  N.  80  Tribal  Center  Road.  Shelton,  WA  98584 !."!"1..""I.."".".  "" 


269,999 
267,721 
270,000 
270.000 
260.000 
270.000 
96.726 
270.000 
270.000 


ANCHORAGE  ONAP 


Klawock  Cooperative  Assn.,  P.O.  Box  112.  Klawock.  AK  99925  

Chalkyits*  Village  Council.  P.O  Box  57.  Chalkyrtsik.  AK  99788  „ 

Native  Village  of  Savoonga.  P.O.  Bin  120,  Savoonga.  AK  99769 

Egegik  VSIage  Council,  P.O.  Box  29,  Egegik,  AK  99579 

Sektovia  Village  Tnbe.  Drawer  L,  Seldovia,  AK  99663 

Tanara  Ch«fs  Conference  (Nuiato)   122  First  Avenue.  Fairt»nks.  AK  99701 

Tuluksak  Native  Council,  P  O  Box  156,  Tuluksak,  AK  99679 

Tlingit-Haida  (Juneau).  320  W.  Wilioughby  Avenue.  Juneau,  AK  99801   .!."!!!!! 

Koyukuk  Native  Village.  PO.  Box  109,  Koyukuk,  AK  99754  

Native  Village  of  Chevak,  140  Aurora  Street,  Chevak.  AK  99563 


^ 


486.472 
371,090 
500,000 
300,000 
134.911 
500,000 
337,647 
500.000 
206,929 
500.000 


[Fr  Doc.  96-9758  Filed  4-19-96;  8:45  am] 
MLLJNQCOOC  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-460-11 50-00] 

District  Advisory  Council  Meeting 
AQENCY:  Bureau  of  Land  Management, 
Dakotas  District  Office.  Interior 
ACTION:  Notice  of  meeting. 


SUkMMARY:  .\  meeting  of  the  Dakotas 
District  Resource  Advisorv  (iouncil  will 
be  held  M^y  30-31.  1996  at  the  Phil 
Town  Inn,  Sturgis,  South  Dakota  at  8:00 
a.m.  (MDT)  The  meeting  will  focus  on 
land  exchanges  in  South  Dakota,  oil  and 
gas  developments,  and  the  Belle 
Eldridge  Mine  The  12-member  Council 
advises  the  Secretary  of  the  Interior, 
through  the  BLM.  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management 

The  meetin>4  is  open  to  the  public.  A 
public  comment  period  is  set  for  11:00 
a.m. on  the  31  si.  The  public  may  make 


oral  statements  to  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspections  and  copying  during  regular 
business  hours. 

F0«  FURTHER  MFORMATKM  CONTACT:  Jon 
Pinner.  Administrative  Officer.  Dakotas 
District  Office.  2933  3rd  Ave  West, 
Dickinson.  NO  58601.  Telephone  (701) 
225-9149. 

Dated:  April  16,  1996. 
Douglaa  ].  Burger, 
District  Manager. 

IFR  Doc.  96-9805  Filed  4-19-96;  8:45  am] 
M.UNG  COM  4310-OH-P 


INV-M0-I44fr^i:  M-87878] 

Notice  of  Realty  Action;  Nevada 

AGENCY:  .Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  following  described 
public  lands  in  Elko  and  Eureka 


Counties.  Nevada,  administered  by.  the 
Bureau  of  Land  Management,  including 
the  mineral  estate  with  no  knovYn  value, 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21.1976(43U.S.C.  1716). 

Mount  Diablo  Meridian,  Nevada 
T.  35N..R.  49E.. 

Sec.  8.  NWV«: 

Sec.  18,  lots  1.  2,  E'/zNW'/.. 
T.  36N..R.  49E., 

Sec.  26.  SWV«SWV4NWV«,  SWV4; 

Sec.  34.  N^/2,  W'/jSWV4,  SEV«. 
T.  36N..R.  50  E.. 

Sec.  8.  SEV«SEV4; 

Sec.  17,  E'/jNEV«.  NEV4SEV4; 

Sec.  28,  SV2>fWV4. 

Containing  1278.64  acre*,  more  or  less. 

In  exchange  for  these  lands  the  United 
States  will  acquirs  the  following  described 
private  lands  from  Barrick  Goldstrike  Mines, 
Inc. 

Mount  Diablo  Meridian.  Nevada 

T.  33N..R.  55  E.. 

Sec.  31.  lots  1-4.  EVz.  EV2WV2. 
Containing  689.68  acres,  more  or  less. 


FOR  FURTHER  INFORMATION:  Further 
information  concerning  the  exchange, 
including  the  environmental 
assessment,  is  available  for  review  at  the 
Bureau  oUt^d  Management,  Elko 
District  DfEtce,  3900  E.  Idaho  Street, 
Elko.  Nevada. 

SUPPI^MfNTARY  INFOmiATION:  llie 
purpose  of  the  exchange  is  to  acquire 
non-Federal  land  located  within  the 
South  Fork  Canyon  Special  Recreation 
Management  Area  that  has  high  values 
for  riparian  and  wildlife  habitat  and 
public  recreation.  The  public  interest 
will  be  well  served  by  completing  the 
exchange. 

Barrick  will  acquire  the  mineral  and 
surface  estate  in  and  to  the  Federal 
lands,  subject  to  a  reservation  to  the 
United  States  for  oil.  gas.  and 
geothermal  resources.  The  United  States 
will  acquire  an  tmdivided  one-half 
interest  in  the  mineral  estate  in  and  to 
the  non-Federal  lands. 

The  above  described  lands  will  be 
subject  to  an  appraisal  to  determine  the 
value  of  the  lands  to  be  exchanged. 
Land  values  will  be  equalized  based  oa 
the  final  appraisal.  Any  equalization 
payment  would  be  made  in  accordance 
vwth  43  CFR  2201.5(c)(2). 

Subject  to  valid  existing  rights, 
publication  of  this  notice  in  the  Federal 
Register  will  segregate  the  subject  lands 
^om  all  appropriations  under  the  public 
land  laws,  including  the  mining  laws, 
mineral  leasing  laws,  and  the 
Geothermal  Steam  Act.  The  segregation 
will  terminate  upon  issuance  of  the 
patent  or  upon  publication  in  the 
Federal  Register  of  a  termination  of 
segregation,  or  two  years  from  date  of 
publication,  whichever  occurs  first. 

Patent,  when  issued,  will  contain  the 
following  reservations  to  the  United 
SUtes: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  Oil  and  gas  and  geothermal.  A  mote 
detailed  description  of  this  reservation, 
which  will  lie  included  in  the  patent 
document,  is  available  for  review  at  the 
Elko  District  office. 

The  patent  will  be  subject  to: 

1.  Those  rights  for  powerline 
purposes  which  have  been  granted  to 
Sierra  Pacific  Power  Co..  its  successors 
or  assignees,  by  right-of-way  grant  N- 
38874  under  the  authority  of  the  Act  of 
October  21. 1976  (43  U.S.C.  1761). 

2.  Those  rights  for  powerline 
purposes  which  have  been  granted  to 
Sierra  Pacific  Power  Co.,  its  successors 
or  assignees,  by  right-of-way  grant  N- 
47775  imder  the  authority  of  the  Act  of 
October  21. 1976  (43  U.S.C.  1761). 


3.  Those  rights  for  water  pipeline 
purposes  which  have  been  granted  to 
Elko  Land  and  Livestock  Co.,  its 
successors  or  assignees,  by  right-of-way 
grant  N-52388  under  the  authority  of 
the  Act  of  October  21. 1976  (43  U.S.C 
1761). 

4.  Those  rights  for  water  storage 
reservoir  purposes  which  have  been 
granted  to  Elko  Land  and  Livestock  Co., 
its  successors  or  assignees,  by  right-of- 
way  grant  N-54209  under  the  authority 
of  the  Act  of  October  21, 1976  (43  U.S.C. 
1761). 

5.  Those  rights  for  fenceline  purposes 
which  have  Iwen  granted  to  the  Bureau 
of  Land  Management,  its  successors  or 
assigns,  by  ri^t-of-way  reservation  N- 

60524  under  the  authority  of  the  Act  of 
October  21. 1976  (43  U.S.C.  1761). 

6.  Those  rights  for  fenceline  purposes 
which  have  been  granted  to  the  Bureau 
of  Land  Management,  its  successors  or 
assigns,  by  ri^t-of-way  reservation  N- 

60525  imder  the  authority  of  the  Act  of 
October  21. 1976  (43  U.S.C  1761). 

7.  Those  rights  for  cattleguard 
purposes  which  have  been  granted  to 
the  Bureau  of  Land  Management,  its 
successors  or  assigns,  by  right-of-way 
reservation  N-60526  under  the 
authority  of  the  Act  of  October  21. 1976 
(43  U.S.C.  1761). 

8.  Those  rights  for  access  road 
purposes  which  have  been  granted  to 
Newmont  Gold  Company,  its  successors 
or  assigns,  by  right-of-way  grant  N- 
60654  imder  the  authority  of  the  Act  of 
October  21. 1976  (43  U.S.C.  1761). 

Permitted  grazing  use  on  the  selected 
lands  would  be  reduced  by  339  AUMs 
(suspended  and  active  livestock  use) 
from  the  grazing  permit  held  by  Elko 
Land  and  Livestock  Co.  as  a  result  of 
this  action.  Unless  the  two-year 
notification  is  waived  for  the  above 
reduction,  the  reduction  would  occur 
two  years  after  receipt  of  the  official 
notification  in  accordance  with  the 
regulations  contained  in  43  CFR  4110.4. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  proposed  land 
exchange  and  Environmental 
Assessment  to  the  Elko  District  Office. 
Bureau  of  Land  Management.  Attn: 
Kenneth  Nelson.  Realty  Specialist.  3900 
E.  Idaho  Street.  Elko.  NV  89801.  All 
objections  wrill  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  timely  filed  objections,  this  realty 
action  ^all  become  the  final 
determination  of  the  Department  of  the 
Interior. 


Deted:  A|Hil  10. 1996. 
DvrM  |.  Vaade^bMf. 
Acting  District  Manager. 
[FR  Doc.  96-9774  Filed  4-l»-«6;  8:4S  am] 
I  COOK  4>i«-NC-r 


Nattorai  Park  SarviM 

Notfca  of  Invantory  CompMlon  for 
Natlva  Amartcan  Human  Ramalna  in 
ttia  Control  of  Aeadta  Nattanal  Part, 
National  Park  Sarvica,  Bar  Harbor,  ME 

AGENCY:  National  Park  Service 

ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  Uie  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003(d).  of  the 
completion  of  the  inventory  of  human 
remains  in  the  control  of  the  Naticmal 
Park  Service  at  Acadia  National  Pari:. 
Bar  Harbor.  ME. 

A  detailed  inventory  and  assessment 
of  the  human  remains  has  been  made  by 
professional  staff  of  the  National  Pari 
Service  in  consultation  with 
representatives  of  the  Aroostook  Band  of 
Micmac  Indians  of  Maine.  Houlton 
Band  of  Mafiseet  Indians  of  Maine. 
Passamaquoddy  Tribe  of  Maine,  and 
Penobscot  Nation,  identified 
collectively  hereafter  as  the  Wabanaki 
Tribes  of  Maine. 

Human  remains  representing  nine 
individuals  and  associated  funerary 
objects  from  the  Femald  Point  site  (ME 
Site  43-24).  a  precontact  shell  midden 
within  the  Park  boundaries,  was 
previously  published  in  a  Notice  of 
Inventory  Oompletion  dated  July  21. 
1994.  This  site  represents  the  Ceramic 
Period  (1-1600  AD). 

In  1995.  additional  human  remains 
from  the  nine  previously  reported 
individuals  were  located  among  faunal 
remains  of  the  Park's  museum 
collection.  Three  human  bone  fragments 
representing  a  minimum  of  one 
individual  from  the  same  site  were  also 
discovered.  No  known  individuals  were 
identified.  No  further  associated 
funerary  objects  are  present. 

Evidence  presented  by  representatives 
of  the  Wabanaki  Tribes  of  Maine 
identifies  Acadia  National  Park  area  as 
both  a  historic  and  precontact  gathering 
place  for  the  Wabanaki  Tribes  of  Maine. 
The  Prehistoric  Subcommittee  of  the 
Maine  State  Historic  Preservation. 
Office's  Archaeological  Advisory 
Committee  has  found  it  reasonable  to 
trace  a  shared  group  identity  from  the 
Late  Prehistoric  Period  (1000-1500  AD) 
inhabitants  of  Maine  as  an  undivided 
whole  to  the  four  modem  Indian  tribes 
known  collectively  as  the  Wabanaki 
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Tribes  of  Maine  on  the  iMsis  of 
geographic  proximity;  survivals  and 
continuity  of  stone,  ceramic  and 
perishable  material  culture  skills:  and 
probable  linguistic  continuity  across  the 
Late  Prehistoric/Contact  Period 
boundary.  In  a  1979  article.  Dr.  David 
Sanger,  the  archeclogist  who  conducted 
the  1977  excavations  at  the  Femald 
Point  Site  and  uncovered  the  above 
mentioned  burials,  recognizes  a 
relationship  between  Maine  sites  dating  * 
to  the  Ceramic  Period  (1-  1600  AO)  and 
present-day  Algonquian  speakers 
generally  known  as  Abenakis,  including 
the  Aroostook  Band  of  Micmac  Indians 
of  Maine.  Houlton  Band  of  Maliseet 
Indians  of  Maine,  Passamaquoddy  Tribe 
of  Maine,  and  Penobscot  Nation. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  43  CFR  10  (d)(1),  the  human 
remains  listed  above  represent  the 
physical  remains  of  at  least  ten 
individuals  of  iNative  American 
ancestry.  Officials  of  the  National  Park 
Service  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001(2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Wabanaki  Tribes  of  Maine 
representing  the  Aroostook  Band  of 
Micmac  Indians  of  Maine,  Houlton 
Band  of  Maliseet  Indians  of  Maine. 
Passamaquoddy  Tribe  of  Maine,  and 
Penobscot  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Aroostook  Band  of  Micmac 
Indians  of  Maine,  Houlton  Band  of 
Maliseet  Indians  of  Maine. 
Passamaquoddy  Tribe  of  Maine,  and 
Penobscot  Nation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affihated  with  these 
human  remains  should  contact  Mr.  Paul 
Haertel,  Superintendent.  Acadia 
National  Park,  P.O.  Box  177.  Bar  Harbor. 
ME  04609;  telephone:  (207)  288-0374. 
May  22.  1996.  Repatriation  of  the 
human  remains  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  April  10. 1996 

C  Timothy  McKeown 

Acting  Departmental  Consuhing 
ArcheologisL\rcheology  6-  Ethnography 
Program 

IFR  Doc.  96-9785  Filed  4-19-96:  8:45  ami 
BlUJNa  COM  4310-7»^ 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Aaaoclatad  Funerary  Objects  In  ttte 
Control  of  Grand  Portage  National 
Monument,  National  Parit  Service, 
Grand  Marals,  MM 

agency:  NaUonal  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  the  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  National  Park 
Service  at  Grand  Portage  National 
Monument,  Grand  Marais,  MN. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  National  Park  Service 
professional  staff  and  presented  in 
writing  to  the  Chairman  of  the  Grand 
Portage  Reservation  Business 
Committee.  The  National  Park  Service 
has  received  no  official  reply. 

In  1962,  four  historical  burials  were 
excavated  on  a  low  hill  on  Grand 
Portage  Creek  within  the  monument 
boundaries  by  representatives  of  the 
Minnesota  Historical  Society.  Human 
remains  and  associated  funerary  objects 
were  recovered  and  taken  by  the 
Minnesota  Historical  Society  to  St.  Paul 
for  analysis.  Most  of  the  human  remains 
were  retiimed  to  Grand  Portage  National 
Monument  in  1968.  These  human 
remains  were  subsequently  destroyed  in 
the  Great  Hall  fire  of  1969. 

The  human  remains  retained  by  the 
Minnesota  Historical  Society  represent  a 
minimum  of  two  individuals.  No  known 
individuals  were  identified.  The  11,000 
objects  found  with  the  four  original 
burials  include  glass  trade  beads,  trade 
silver  and  brass  jewelry,  iron  knives, 
textile  fragments,  birch  bark,  clay  pipe 
fragments,  and  non-human  bone 
fragments.  These  objects  indicate  the 
burials  date  between  1800-1825. 
Ethnographic  information  gathered  at 
the  time  of  the  original  excavation 
identified  the  hillside  burial  location  as 
being  consistent  with  traditional 
Chippewa  practice.  The  burial  site  is 
also  within  the  traditional-use  lands  of 
Grand  Portage  village,  a  permanent 
occupation  of  the  Grand  Portage  Band 
during  the  time  of  these  biuials. 

Based  on  the  above  mentioned 
information,  officials  of  the  Grand 
Portage  National  Monument  have 
determined  that,  pursuant  to  43  CFR  10 
(d)(1),  the  human  remains  listed  above 
represent  the  physical  remains  of  at 
least  two  individuals  of  Native 
American  ancestry.  Monument  officials 
have  also  determined  that,  pursuant  to 


25  U.S.C.  3001  (3)(A)  and  (B)  the  11,000 
items  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  monument 
officials  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  human  remains  and  funerary  objects 
and  the  Grand  Portage  Reservation 
Business  Committee. 

This  notice  has  been  sent  to  officials 
of  the  Grand  Portage  Reservation 
Business  Committee.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Dean  C. 
Einwalter,  Superintendent,  Grand 
Portage  National  Monimient,  P.O.  Box 
668.  Grand  Marais.  MN  55604; 
telephone  (218)  387-2788  before  May 
22. 1996.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Grand  Portage  Reservation 
Business  Committee  may  begin  after 
that  date  if  no  additional  clahnants 
come  forward. 
Dated:  April  16. 1996 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist 
Chief,  Archeology  and  Ethnography  Program 
[FR  Doc.  96-9786  Filed  4-19-96;  8:45  am] 
MUMQ  COOe  431S-70-F 

[FR  Doc.  96-9758  Filed  4-19-96:  8:45  am] 
HLUNQ  COM  4»1«.aS-^ 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Board  for  International  Food  and 
Agricultural  Development  (BIFAD); 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Notice  is  hereby  given 
of  the  one  hundred  and  twentieth 
meeting  of  the  Board  for  International 
Food  and  AgricullOral  Development 
(BIFAD).  The  meeting  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  on  May  14.  and 
from  9:00  a.m.  to  12:00  noon  on  May  15, 
1996  in  Room  1207,  both  days,  in  the 
Department  of  State,  at  Twenty-First 
Street  N.W.  and  Virginia  Avenue  N.W. 
(2201  C  St  NW.).  Washington.  DC 
20523. 

The  Agenda  will  concentrate  on 
preparation  for  the  U.S.  position  for  the 
upcoming  World  Food  Summit  being 
organized  by  the  Food  and  Agriculture 
Organization  of  the  United  Nations. 
This  advice  will  be  useful  to  USAID,  as 
well  as  to  other  U.S.  Government 
Agencies. 
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The  Agenda  for  this  meeting  will 
include  a  review  of  short  and  long  term 
projections  of  the  world  food  supply. 
BIFAD  will  examine  the  assiunptions 
upon  which  these  projections  are  made. 
Also,  the  Board  will  consider  possible 
political  and  economic  impact  on  the 
United  States  of  food  insecurity  in 
developing  countries.  BIFAD  will 
present  its  views  on  these  questions  and 
advise  on  what  the  United  States  can  do 
to  improve  global  food  security. 

The  meeting  is  open  to  the  public. 
Any  interested  person  may  attend  the 
meeting,  may  file  written  statements 
with  the  Committee  before  or  after  the 
meeting,  or  present  any  oral  statements 
in  accordance  with  procedures 
establi^ed  by  the  Committee,  to  the 
extent  that  time  available  for  the 
meeting  permits. 

lliose  wishing  to  attend  the  meeting 
should  contact  Dr.  Shirley  Pryor  at 
Agency  for  International  Development. 
Office  of  Agriculture  and  Food  Security. 
SA-2.  Room  401.  Washington.  DC 
20523—0214.  telephone  (202)  663-2545. 
fax  (202)  663-2552  or 
intemetispryordusaidgov]  with  the 
following  information  necessary  for 
entrance  to  the  State  Department:  full 
name,  organization.  Social  Security 
number  and  date  of  birth.  You  should 
enter  the  State  Department  at  the  C 
Street  entrance. 

Anyone  wishing  to  obtain  additional 
information  about  BIFAD  should 
contact  Mr.  Tracy  Atwood.  the 
Designated  Federal  Officer  for  BIFAD  at 
USAID.  Write  him  in  care  of  the  Agency 
for  International  Development,  Office  of 
Agriculture  and  Food  Security,  SA-2. 
Room  401K,  Washington,  DC  20523- 
0214.  telephone  him  at  (202)  663-2536 
or  fax  (202)  663-2552. 
Ttvcj  Atwoed, 

AID  Designated  Federal  Officer,  Chief,  Food 
Policy  Division,  Office  of  Agriculture  and 
Food  Security,  Economic  Growth  Center, 
Bureau  for  Global  Programs. 
[FR  Doc.  96-9769  Filed  4-19-96;  8:45  am] 
HLLMQ  COM  SIIS-OI-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Georgia-Pacific 
Corporation;  Proposed  Hnal  Judgment 
and  Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  16  (b)-{h).  that  a  proposed 
Final  Judgment.  Stipulation  and  Order, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  in  Delaware.  Qvil  No.  96- 


164,  as  to  defendant.  Georgia-Pacific 
Corporation  ("Georgia-Padfic"). 

On  March  29, 1996,  the  United  Sutes 
filed  a  Complaint  alleging  that  the 
proposed  acquisition  by  Georgia-Pacific 
of  the  gysum  business  assets  of  Domtar, 
Inc.  ("Domtar")  would  violate  Section  7 
of  the  Qayton  Act,  15  U.S.C.  §  18.  The 
proposed  Final  Judgment,  filed  the  same 
time  as  the  Complaint,  requires  Georgia- 
Pacific  to  divest  its  Buchanan,  New 
YOTk  and  Wilmington,  Delaware 
gypsum  board  plants,  along  with  certain 
tangible  and  intangible  assets. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  J.  Robert  Kramer,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street.  N.W..  Suite  3000. 
Washington.  D.C.  20530  (telephone: 
202/307-0924). 

Copies  of  the  Complaint.  Stipulation 
and  Order.  Proposed  Final  Judgment, 
and  Competitive  Impact  Statement  are 
available  for  inspection  in  Room  207  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  325  7th  Street.  N.W.. 
Washington.  D.C.  20530.  (telephone: 
202/307-0924). 

Copies  of  the  Complaint.  Stipulation 
and  Order,  Proposed  Final  Judgment, 
and  Competitive  Impact  Statement  are 
available  for  inspection  in  Room  207  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division.  325  7th  Street.  N.W.. 
Washington.  D.C.  20530.  (202)  514- 
2841.  Copies  of  these  materials  may  be 
obtained  upon  request  and  payment  of 
a  copying  fee. 
Conatanoe  K.  RabinMm, 
Director  of  Operations. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jxuisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  vence  of 
this  action  is  proper  in  the  District  of 
Delaware. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upgn 
the  Court's  own  motion,  at  any  tim^ 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16  (b)-<h)). 
and  without  further  notice  to  any  party 
or  other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 


serving  notice  thereof  on  defendant  and 
by  filing  that  notice  with  the  Court. 

3.  The  parties  shall  abide  by  and 
comply  with  the  provisicMis  of  the 
proposed  Final  Judgmmt  pending  entry 
of  the  Final  Judgment,  and  from  the  date 
of  the  filing  of  this  Stipulatirai,  shall 
comply  with  all  the  tenns  and 
provisicHU  of  the  Final  Judgment  as 
though  they  %vere  in  fidl  force  and  efiiact 
as  an  order  of  the  Court. 

4.  In  the  event  plaintiff  withdraws  its 
consent,  or  if  the  proposed  Final 
Judgment  is  not  entered  piusuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  eSect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  March  29. 1996. 

Far  Plaintiff,  United  SUtes: 
Anne  K.  Bingaman. 
Assistant  Attorney  General  District  of 
Co/iunbia  #369900. 
Anthony  V.  Nanni, 

Chief,  Litigation  I  Section,  State  i^New  York 
(no  bar  number  assigned). 
Willie  L.  Hudgins, 

Asst.  Chief  Litigation  U  Section,  State  of 
Virginia  90\S47. 

John  SchmoU. 

Attorney,  State  of  Wisconsin  $1013897. 

Antitrust  Division.  U.S.  Department  of  Justice. 

1401 H  Street,  SW,  Suite  4000.  Washington. 

DC  20530, 1202)  307-5780. 

Gregory  M.  Sleet, 

US  Attorney. 

By:  Richard  G.  Andrew*. 

AUSA,  State  of  Delaware  $2199. 1201  Market 

Street.  Suite  1100.  Wilmington,  Delaware 

1 9899.  (302)  573-6277. 

For  Defendant,  Gengia-Pacific  Coq>. 
Donald  L  Flexner, 
Esquire,  Crowell  &■  Mwning  1001 
Pennsylvania  Avenue,  S.  W.  Washington,  DC 
20004-2595  (202)  624-2500. 
Matthew  B.  liehr, 

Esquire.  State  of  Delaware  $2370.  Morris. 
Nichols.  Arsht  6-  Tunnell,  1 201  Market  Street, 
Wilmington,  Delaware  19801,  (302)  575-7281. 

Order 

It  is  so  ordered,  this  29th  of  March. 
1996. 

United  Sutes  District  Judge 

Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Complaint 
herein  on  March  29, 1996,  and  plaintiff 
and  defendant,  b^  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
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admiasion  by  any  party  with  respect  to 
any  issue  of  law  or  tact  herein; 

And  whereas,  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  prompt  and  certain 
divestitiue  of  assets  to  assure  that 
competition  is  not  substantially 
lessened; 

And  whereas,  plaintiff  requires 
defendant  to  make  certain  divestitures 
for  the  pi^irpose  of  establishing  viable 
competitita  in  the  production  and  sale 
of  gypsum  Board; 

And  whereas,  defendant  has 
represented  to  plaintiff  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendant  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ORDERED,  adjudged, 
and  decreed  as  follows: 

I.  luriadictioii 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  which  relief  may  be 
granted  against  defendant  under  Section 
7  of  the  Clayton  Act,  as  amended  (15 
U.S.C.  §18). 


n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Georgia-Pacific"  or  "defendant" 
means  defendant  Georgia-Pacific 
Corporation,  a  Georgia  corporation 
headquartered  in  Atlanta.  Georgia,  and 
includes  its  successors  and  assigns,  and 
its  subsidiaries,  directors,  officers, 
managers,  agents,  and  employees  acting 
for  or  on  behalf  of  any  of  them. 

B.  "The  Northeast  Region"  means  the 
District  of  Columbia  and  the  states  of 
Maine.  Vermont.  New  Hampshire. 
Rhode  Island.  Connecticut. 
Massachusetts.  New  York.  New  Jersey. 
Delaware.  Pennsylvania.  Maryland,  and 
Virginia. 

C.  "Gypsum  Board  Assets"  means:  (1) 
all  rights,  titles  and  interests,  mcluding 
all  fee  and  ail  leasehold  and  renewal 
rights,  in  Georgia-Pacific's  Buchanan, 
New  York  gypsum  board  plant  and 
related  warehouses  and  Rocking 
facilities  (the  "Buchanan  Plant") 
including,  but  not  limited  to.  all  real 
property,  capital  equipment,  fixtures, 
inventories,  contracts  (including  but  not 
limited  to  customer  contracts),  customer 
Usts.  trucks  and  other  vehicles. 


interests,  assets  or  improvements  related 
exclusively  to  the  production, 
distribution  and  sale  of  gypsum  board,  at 
the  Buchanan  Plant;  and 

(2)  All  righu.  titles  and  interests, 
including  all  he  and  all  leasehold  and 
renewal  rights,  in  Georgia-Pacific's 
Wilmington,  Delaware  gypsum  board 
plant  and  related  warehouses  and 
docking  facilities  (the  "Wilmington 
Plant")  including,  but  not  limited  to,  all 
real  property,  capital  equipment, 
fixtures,  inventories,  contracts 
(including  but  not  limited  to  customer 
contracts),  customer  lists,  trucks  and 
other  vehicles,  interests,  assets  or 
improvements  related  exclusively  to  the 
production,  distribution  and  sale  of 
gypsiun  board  at  the  Wilmington  Plant. 

D.  "Gypsum  board"  means  material 
that  consists  primarily  of  a  solid,  flat 
core  of  processed  gypsum  between  two 
sheets  of  paper  surfacing,  and  which  is 
used  principally  for  constructing  or 
refwiring  interior  walls  and  ceilings  of 
commercial  and  residential  buildings. 

m.  AppUcabiUty 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendant,  its 
successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendant  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  Gypsum  Board  Assets,  that  the 
purchaser  or  purchasers  agree  to  be 
boimd  by  the  provisions  of  this  Final 
Judgment. 

IV.  Divestitures 

A.  Georgia-Pacific  is  hereby  ordered 
and  directed  in  accordance  with  the 
terms  of  this  Final  Judgment,  within  one 
hundred  and  fifty  (150)  calendar  days 
after  the  filing  of  this  Final  Judgment, 
to: 

(i)  Divest  the  Gypsum  Board  Assets  to 
a  purchaser  or  purchasers; 

(ii)  Enter  into  a  perpetual,  non- 
exclusive license  (or  licenses,  as  the 
case  may  be)  with  the  purchaser  or 
purchasers,  transferable  to  any  future 
purchaser  of  the  Wilmington  or 
Buchanan  Plants,  to  use,  in 
manufacturing  gypsum  board  at  such 
Plants,  all  intangible  assets,  wherever 
located,  that  have  been  used  in  the  last 
six  (6)  months  in  the  manufacture  of 
gypsum  board  at  such  Plants,  including 
but  not  limited  to.  trade  secrets  and 
know-how,  but  excluding  patents  for  the 
DENS  products,  trademarks,  trade 


names,  service  marks,  and  service 
names;  and 

(iii)  At  the  option  of  the  purchaser  or 
purchasers,  enter  into  a  supply  contract 
for  gypsum  rock  (which  may  or  may  not 
include  transpoitation)  and/or  gypsum 
linerboard  paper  sufficient  to  meet  all  or 
part  of  the  capacity  requirements  of  the 
Buchanan  and  Wilmington  Plants  over  a 
period  of  up  to  ten  (10)  years;  provided 
that  the  terms  and  conditions  of  any 
contractual  arrangement  meant  to  satisfy 
this  provision  must  be  related 
reasonably  to  market  conditions  for 
gypsum  rock  and/or  gypsimi  linerboard 
paper. 

B.  Divestiture  of  Georgia-Pacific's 
leasehold  interest,  if  any,  in  the  Gypsum 
Board  Assets  shall  be  by  transfer  of  the 
entire  leasehold  interest,  whidi  shall  be 
for  the  entire  remaining  term  of  such 
leasehold,  including  any  renewal  rights. 

C.  Defendant  agrees  to  use  its  best 
efforts  to  accomplish  the  divestitiires  as 
expeditiously  and  timely  as  possible. 
Plaintiff,  in  its  sole  discretion,  may 
extend  the  time  period  for  any 
divestiture  for  two  additional  periods  of 
time  not  to  exceed  sixty  (60)  calendar 
days  in  toto. 

D.  In  accompanying  the  divestitures 
ordered  by  this  Final  Judgment, 
defendant  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Gypsum  Board  Assets 
and  the  Ucenses  and  supply  contracts 
described  in  Section  IV  (A)  of  this  Final 
Judgment  (collectively,  the  "Divestiture 
Package").  Defendant  shall  inform  any 
person  making  an  inquiry  regarding  a 
possible  purchase  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
this  Final  Judgment.  Defendant  shall 
make  known  to  any  person  making  an 
inquiry  regarding  a  possible  purchase  of 
the  Divestiture  Package  that  the  assets 
described  in  Section  n  (C)  and  the 
licenses  and  supply  contracts  described 
in  Section  IV  (A)  of  this  Final  Judgment 
are  being  offered  for  sale  and  that  the 
Buchanan  and  Wilmington  Plants  and 
related  assets  may  be  purchased  as  a 
two-plant  package  or  sold  separately  to 
two  different  purchasers.  IDefendant 
shall  also  offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  the  Divestiture 
Package  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendant  shall  make 
available  such  information  to  plaintiff  at 
the  same  time  that  such  information  is 
made  available  to  any  other  person. 

E.  Defendant  shall  not  interfere  with 
any  negotiations  by  any  purchaser  or 


purchasers  to  employ  any  Georgia- 
Pacific  employee  who  wcffks  at,  or 
whose  principal  responsibility  is  the 
manufacture,  sale  or  marketing  of 
gypsum  board  produced  at  Georgia- 
Pacific's  Buchanan  and  Wilmington 
Plants. 

F.  Defendant  shall  permit  prospective 
purchasers  of  the  Divestiture  Package  to 
have  access  to  personnel  and  to  make 
such  inspection  of  the  Gypsimi  Board 
Assets,  the  intangible  assets  relating  to 
the  licenses  described  in  Section  IV  (A) 
of  this  Final  Judgment,  and  any  and  all 
financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

G.  Unless  plaintiff  otherwise  consents 
in  writing,  the  divestiture  pursuant  to 
Section  IV  (A),  or  by  the  trustee 
appointed  pursuant  to  Section  V  of  this 
Final  Judgment,  shall  include  the 
Divestiture  Package  and  be 
accomplished  by  selling  or  otherwise 
conveying  the  assets  described  in 
Section  II  (C)  and  by  entering  into  the 
licenses  and  supply  contracts  described 
in  Section  IV  (A)  of  this  Final  Judgment, 
to  one  or  two  purchasers,  in  such  a  way 
as  to  satisfy  plaintiff,  in  its  sole 
discretion,  that  the  Divestiture  Package 
can  and  will  be  used  by  the  puitiiaser 
or  piirchasers  as  part  of  a  viable, 
ongoing  business  or  businesses  engaged 
in  the  manufacture  and  sale  of  gypsum 
board.  The  divestiture,  whether 
pursuant  to  Section  IV  or  Section  V  of 
this  Final  Judgment,  shall  be  made  to  a 
purchaser  or  purchasers  for  whom  it  is 
demonstrated  to  plaintiff's  sole 
satisfaction  that:  (1)  The  purchaser  or 
purchasers  have  the  capability  and 
intent  of  competing  effectively  in  the 
manufacture  and  sale  of  gypsum  board 
in  the  Northeast  Region;  (2)  the 
purchaser  or  purchasers  have  or  soon 
will  have  the  managerial,  operational, 
and  financial  capability  to  compete 
effectively  in  the  manufecture  and  sale 
of  gypsum  board  in  the  Northeast 
Region;  and  (3)  none  of  the  terms  of  any 
agreement  between  the  purchaser  or 
purchasers  and  defendant  give 
defendant  the  ability  imreasonably  to 
raise  the  purchaser's  or  purchasers' 
costs,  to  lower  the  purchaser's  or 
purchasers'  efficiency,  or  otherwise  to 
interfere  in  the  ability  of  the  purchaser 
or  piutihasers  to  compete  effectively  in 
the  Northeast  Region. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  Georgia-Pacific 
has  not  divested  the  Divestiture  Package 
within  the  time  specified  in  Sections  IV 
(A)  or  (C)  of  this  Final  Judgment,  the 
Court  shaU  appoint,  on  application  of 
the  United  States,  a  trustee  selected  by 


the  United  States  to  efiiect  the 
divestit\ire  of  the  Divestiture  Package. 
B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Gypsum  Board 
Assets  and  enter  into  the  licenses  and 
supply  contracts  described  in  Section  IV 
(A)  of  this  Final  Judgment.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  best 
price  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  Sections  V  and  VI  of  this 
Final  Judgment,  and  shall  have  such 
other  jxiwers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V  (C)  of 
this  Final  Judgement,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendant  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitiue,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  piutiiaser  or  purchasers  acceptable 
to  plaintiff,  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  Defendant  shall  not  object 
to  a  s^e  by  the  trustee  on  any  groimds 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendant  must 
be  conveyed  in  writing  to  plaintiff  and 
the  trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  VI  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendant,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  accoimt  for  all 
monies  derived  firoin  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
Georgia-Pacific  and  the  trust  shall  then 
be  terminated.  The  compensation  of 
such  trustee  and  of  any  professionals 
and  agents  retained  by  the  trustee  shall 
be  reasonable  in  light  of  the  value  of  the 
Divestitxire  Package  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished. 

D.  Defendant  shall  use  its  best  efforts 
to  assist  the  trustee  in  accomplishing 
the  required  divestiture.  The  trustee  and 
any  consultants,  accountants,  attorneys, 
and  other  persons  retained  by  the 
trustee  shall  have  full  and  complete 
access  to  the  personnel,  books,  records, 
and  facilities  of  defendant,  and 


defendant  shall  develop  financial  or 
other  information  releviBnt  to  such  assets 
as  the  trustee  may  reasonably  request, 
subject  to  reasonable  protection  for 
trade  secret  or  other  confidential 
reaeaich,  development,  or  commercial 
informatian.  Defendant  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

E.  After  its  appointmeDt.  the  trustee 
shaU  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitxire  order  imder  this  Final 
Judgment.  If  the  trustee  has  not 
accomplished  such  divestiture  within 
six  (6)  months  after  its  appointment,  the 
trustee  thereupon  shall  fife  promptly 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasoos.  in 
the  tnistee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  mch 
reports  shall  not  be  filed  in  the  pubUc 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
piupose  of  the  trust.  The  Court  shall 
enter  thereafter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  may,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  SUtes. 

VL  Notificatiai 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestitiu^  pursuant  to 
Sections  fV  or  V  of  this  Final  Judgment. 
Georgia-Pacific  or  the  trustee,  whichever 
is  then  responsible  for  effecting  the 
divestiture,  shall  notify  plaintiff  of  the 
pro{>osed  divestiture.  U  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendant.  The  notice  shall  set  for^  the 
details  of  the  proposed  transaction  and 
list  the  name,  address,  and  telephone 
number  of  each  person  not  previously 
identified  who  offered  to,  or  expressed 
an  interest  in  or  a  desire  to.  acquire  any 
ownership  interest  in  the  assets  tnat  are 
the  subject  of  the  binding  contract, 
together  with  full  details  of  same. 
Within  fifteen  (15)  calendar  days  of 
receipt  by  plaintiff  of  such  notice, 
plaintiff  may  request  from  defendant, 
the  proposed  purchaser  or  purchasers. 
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or  any  other  third  party  additional 
information  concerning  the  proposed 
divestitvire  and  the  proposed  purchaser 
or  purchasers.  Defiendani  and  the  trustee 
shall  furnish  any  additional  information 
requested  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request,  unless 
the  parties  shall  otherwise  agree.  Within 
thirty  (30)  calendar  days  after  receipt  of 
the  notice  or  within  twenty  (20) 
calendar  days  after  plaintiff  has  been 
provided  the  additional  information 
requested  from  defendant,  the  proposed 
purchaser  or  purchasers,  and  any  third 
party,  whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendant  and 
the  trustee,  if  there  is  one.  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendant  and  the  trustee  that 
it  does  not  object,  then  the  divestiture 
may  be  consummated,  subject  only  to 
defendant's  limited  right  to  object  to  the 
sale  under  Section  V  (B)  of  this  Final 
Judgment.  Absent  written  notice  that 
plaintiff  does  not  object  to  the  proposed 
purchaser  or  upon  objection  by  plaintiff, 
a  divestiture  proposed  under  Section  FV 
shall  not  be  consununated.  Upon 
objection  by  plaintiff,  or  by  defendant 
under  the  proviso  in  Section  V  (B),  a 
divestiture  proposed  under  Section  V 
shall  not  be  consummated  unless 
approved  by  the  Court, 

Vn.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment  and 
every  thirty  (30)  calendar  days  thereafter 
until  the  divestitures  have  been 
completed  whether  pursuant  to  Section 
rv  or  Section  V  of  this  Final  judgment, 
Georgia-Pacific  shall  deliver  to  plaintiff 
an  affidavit  as  to  the  fact  and  manner  of 
compliance  with  Sections  fV  or  V  of  this 
Final  judgment.  Each  such  affidavit 
shall  include,  inter  alia,  the  naire, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entering  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the'  Divestiture  Package,  and  shall 
describe  in  detfiil  each  contact  with  any 
such  person  during  that  period.  Each 
such  affidavit  shall  further  describe  in 
detail  any  negotiations,  including 
negotiations  concerning  the  terms, 
conditions  and  price,  between  a 
purchaser  or  purchasers  of  the  Gypsum 
Board  Assets  and  Georgia-Pacific  for  the 
license(s)  and  supply  contract(s)  for 
gypsum  rock  and/or  gypsum  linerboard 
paper  described  in  Section  IV  (A)  of  this 
Final  Judgment. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment. 


Georgia-Pacific  shall  deliver  to  plaintiff 
an  affidavit  which  describes  in  detail  all 
actions  Georgia-Pacific  has  taken  and  all 
steps  Georgia-Pacific  has  implemented 
on  an  on-going  basis  to  preserve  the 
Gypsum  Board  Assets  pursuant  to 
Section  IX  of  this  Final  Judgment  and 
describes  the  functions,  duties  and 
actions  taken  by  or  undertaken  at  the 
supervision  of  the  individual(s) 
described  at  Section  IX  (F)  of  this  Final 
Judgment  with  respect  to  Georgia- 
Pacific's  efforts  to  preserve  the  Gypsum 
Board  Assets.  The  affidavit  also  shall 
describe,  but  not  be  limited  to,  Georgia- 
Pacific's  efforts  to  maintain  and  operate 
the  Gypsum  Board  Assets  as  an  active 
competitor,  maintain  the  management. 
sales,  marketing  and  pricing  of  the 
Gypsum  Board  Assets  apart  from 
Georgia-Pacific's  gypsimi  business, 
maintain  and  increase  sales  of  gypsum 
board  producted  at  the  Buchanan  and 
Wilmington  Plants,  and  maintain  the 
Gypsimi  Board  Assets  in  operable 
condition  at  current  or  greater  capacity 
configurations.  Georgia-Pacific  shall 
deliver  to  plaintiff  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  Georgia-Pacific's 
earlier  affidavit(s)  filed  pursuant  to  this 
Section  within  fifteen  (15)  calendar  days 
after  the  change  is  implemented. 
C.  Defendant  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  the  Divestiture  Package. 

VIII.  Financing 

With  prior  written  consent  of  the 
plaintiff,  defendant  may  finance  all  or 
any  part  of  any  purchase  made  pursuant 
to  Sections  IV  or  V  of  this  Final 
Judgment. 

EX.  Preservation  of  Assets 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  Defendant  shall  take  all  steps 
necessary  to  ensure  that  the  Gypsum 
Board  Assets  will  oe  maintained  and 
operated  as  an  independent,  ongoing, 
economically  viable  and  active 
competitor  in  the  manufacture  and  sale 
of  gypsum  board  in  the  Northeast 
Region;  and  that,  except  as  necessary  to 
comply  with  Section  IX  (B)  of  this  Final 
Judgment,  the  management  of  the 
Gypsum  Board  Assets  will  not  be 
influenced  by  Georgia-Pacific  and  the 
books,  records,  and  competitively 
sensitive  sales,  marketing  and  pricing 
information  associated  with  the  Gypsum 
Board  Assets  will  be  kept  separate  and 
apart  from  Georgia-Pacific's  other 
gypsum  board  business. 

B.  Defendant  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
gypsum  board  produced  at  its  Buchanan 


and  Wilmington  Plants,  and  defendant 
shall  maintain  at  1995  or  previously 
approved  levels,  whichever  are  higher, 
promotional,  advertising,  sales, 
marketing  and  merchandising  support 
for  gypsum  board  sold  from  the 
Buchanan  and  Wilmington  Plants. 
Georgia-Pacific's  sales  and  marketing 
employees  responsible  for  sales  of 
gypsum  board  fit>m  the  Buchanan  and 
Wilmington  Plants  shall  not  be 
transferred  or  reassigned  to  other  plants 
of  defendant. 

C.  Defendant  shall  take  all  steps 
necessary  to  ensure  that  the  Gypsimi 
Board  Assets  are  fully  maintained  in 
0{>erable  condition  at  no  lower  than 
their  current  rated  capacity 
configurations,  and  shall  maintain  and 
adhere  to  normal  maintenance 
schedules  for  the  Gypsum  Board  Assets. 

D.  Defendant  shall  not,  except  as  part 
of  a  divestitiire  approved  by  plaintiff, 
remove,  sell  or  transfer  any  of  the 
Gypsum  Board  Assets,  including  all 
intangible  assets  that  relate  to  the 
licenses  described  in  Section  fV  (A)  of 
this  Final  Judgment,  other  than  gypsum 
board  and  related  products  sold  in  the 
ordinary  course  of  business. 

E.  Defendant  shall  take  no  action  that 
would  jeopardize  the  divestiture  of  the 
Divestiture  Package. 

F.  Defendant  shall  appoint  a  person  or 
persons  to  oversee  the  Gypsiun  Board 
Assets,  and  who  will  be  responsible  for 
defendant's  compUance  with  Section  IX 
of  this  Final  Judgment. 

X.  Compliance  Inspection 

Only  for  the  purposes  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendant  made  to  its  principal  offices, 
shall  be  permitted: 

(1)  Access  during  office  hours  of 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  defendant,  who  may  have 
counsel  present,  relating  to  enforcement 
of  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendant  and  without 
restraint  or  interference  from  it,  to 
interview  its  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 


Antitrust  Division,  made  to  defendant's 
principal  offices,  defendant  shall  submit 
such  written  reports,  under  oath  if 
requested,  with  respect  to  enforcement 
of  this  Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  X  of  this  Final  Judgment  shall 
be  divulged  by  a  representative  of 
plaintiff  to  any  person  other  :han  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  coiuse  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  wTiting  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  imder  Rule  26(b)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendant  marks  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiff  to  defendant  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jur\- 
proceeding). 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  modification  of  any  of  the 
provisions  hereof,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishinent  of  any  violation  hereof. 

XII.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entr>'. 

XIII.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
puljlic  interest. 

Dated:    


United  States  District  ludge 
Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ( "APPA").  15  U.S.C. 
§  16  (b)-(h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 


I. 

Nature  and  Purpose  of  the  Proceeding 

On  March  29, 1996,  the  United  States 
filed  a  civil  antitrust  Complaint,)  which 
alleges  that  Georgia-Pacific 
Corporation's  ("Georgia-Pacific") 
proposed  acquisition  of  the  gypsima 
business  of  Domtar  Inc.  ("Doratar") 
would  violate  Section  7  of  the  Clayton 
Act,  15  U.S.C.  §  18.  The  Complaint 
alleges  that  the  combination  of  the  third 
and  fourth  largest  gypsum  board  sellers 
in  the  Northeast  Region  would  lessen 
competition  substantially  in  the 
production  and  sale  of  gypsum  board  in 
the  Northeast  Region.  As  defined  in  the 
Complaint,  the  Northeast  Region 
encompasses  Washington,  D.C.  and  the 
states  of  Maine.  New  Hampshire, 
Vermont,  Massachusetts.  Rhode  Island. 
Connecticut,  New  York.  New  Jersey. 
Pennsylvania,  Delaware,  Maryland,  and 
Virginia.  The  prayer  for  relief  in  the 
Complaint  seeks:  (1)  a  judgment  that  the 
proposed  acquisition  would  violate 
Section  7  of  the  Clayton  Act;  and  (2)  a 
permanent  injunction  preventing 
Georgia-Pacific  from  acquiring  control 
of  Domtar's  gypsimi  business,  or 
otherwise  combining  such  business 
with  Georgia-Pacific's  own  business  in 
the  United  States. 

When  the  Complaint  was  filed,  the 
United  States  also  filed  a  proposed 
settlement  that  would  permit  Georgia- 
Pacific  to  complete  its  acquisition  of 
Domtar's  gypsum  business,  but  require 
certain  divestitures  that  will  preserve 
competition  in  the  Northeast  Region. 
This  settlement  consists  of  a  Stipulation 
and  Order  and  a  proposed  Final 
Judgment. 

The  proposed  Final  Judgment  orders 
Georgia-Pacific  to  divest  to  one  or  more 
purchases  its  Buchanan,  New  York  and 
Wilmington,  Delaware  gypsum  board 
plants,  and  certain  related  tangible  and 
intangible  assets.  Georgia-Pacific  must 
complete  the  divestiture  of  these  plants 
and  related  assets  within  one  hundred 
and  fifty  (150)  calendar  days  after  the 
date  on  which  the  proposed  Final 
Judgment  was  filed  (i.e.,  March  29. 
1996).  in  accordance  with  the 
procedures  specified  therein. 

The  Stipulation  and  Order  and 
proposed  Final  Judgment  require 
Georgia-Pacific  to  ensure  that,  until  the 
divestitures  mandated  by  the  proposed 
Final  Judgment  have  been 
accomplished,  the  two  gypsum  board 
plants  and  related  assets  to  be  divested 
will  be  maintained  and  operated  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor.  Georgia- 
Pacific  must  preserve  and  maintain  the 
gypsum  board  plants  to  be  divested  as 
saleable  and  economicallv  viable. 


ongoing  concerns,  with  competitively 
sensitive  business  information  and 
decision-making  divorced  from  that  of 
Georgia-Pacific's  gypsum  board 
business.  Thus,  subject  to  Georgia- 
Pacific's  obligation  to  preserve  the 
assets  to  be  divested,  the  two  plants  will 
be  operated  independent  of.  and  in 
competition  with,  Georgia-Pacific, 
pending  divestiture.  Georgia-Pacific  will 
appoint  a  person  or  persons  to  monitor 
and  ensure  its  compUance  with  these 
requirements  of  the  proposed  Final 
Judgment. 

"Tne  United  States  and  Georgia-Pacific 
have  stipulated  that  the  proposed  Final 
Judgment  may  he  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify',  or  enforce  the 
provisions  of  the  proposed  Final 
judgment  and  to  punish  violations 
thereof. 

II. 

Description  of  the  Events  Gi\'ing  FUse  to 
the  Alleged  Violation 

A.  Georgia-Pacific,  Domtar  and  the 
Proposed  Transaction 

Georgia-Pacific,  based  in  Atlanta, 
Georgia,  is  a  diversified  producer  of 
building  products  and  pulp  and  paper, 
with  net  sales  of  over  $12  billion  for  its 
1994  fiscal  year.  Operating  ten  g^ypsum 
board  plants  in  the  United  States, 
Georgia-Pacific  is  the  nation's  third 
largest  gy'psum  products  manufacturer, 
with  an  annual  capacity  to  produce 
approximately  3.1  billion  square  feet  of 
gypsum  board.  In  1995.  Georgia- 
Pacific's  United  States  gypsum  board 
sales  totaled  about  $251  million. 

Domtar,  Inc.,  a  Canadian  corporation 
headquartered  in  Montreal.  Canada, 
operates  its  gypsum  business  in  the 
United  States  through  its  wholly  owned 
subsidiaries.  Domtar  gypsum.  Inc.,  and 
Doratar  Industries.  Inc  .  with  offices  in 
,^nn  Arbor,  Michigan.  The  fourth  largest 
producer  and  seller  of  gypsum  board  in 
the  United  States,  Domtar  has  the 
annual  capacity  to  produce  about  four 
billion  square  feet  of  gypsum  board  in 
North  .America.  In  1995.  Domtar's 
United  States  gypsum  board  sales 
totaled  about  $221  million 

On  November  8.  1995.  Georgia-Pacific 
agreed  to  acquire  certam  stock  and  all 
the  gypsum  manufacturing  operations  of 
Domtar  and  its  subsidianes  in  a  cash 
transaction  valued  at  5350  million.  For 
$280  million.  Georgia-Pacific  will 
acquire  Domtar's  nine  IS  gypsum 
board  plants,  one  gypsum  linerboajd 
paper  mill,  and  two  plants  producing 
gypsum  joint  treatment  Georgia-Pacific 
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also  proposes  to  acquire  for  $70  million 
Domtar's  forty-nine  percent  interest  in  a 
gypsum  quarry  in  Mexico,  four 
Cajiadian  gypsum  board  plants,  one 
Canadian  gypsum  plaster  plant,  one 
Canadian  gypsum  joint  treatment  plant 
and  a  Canadian  gypsum  products 
warehouse.  This  transaction,  which 
would  take  place  in  a  concentrated 
oUgopolistic  industry,  precipitated  the 
government's  suit. 

B.  The  Transaction's  Effects  in  the 
Northeast  Region 

The  Complaint  alleges  that  the 
manufacture  of  gypsum  board 
constitutes  a  line  of  commerce,  or 
relevant  product  market,  for  antitrust 
purposes,  and  that  the  Northeast  Region 
constitutes  a  section  of  the  country,  or 
relevant  geographic  market.  The 
Complaint  alleges  the  effect  of  Georgia- 
Paci^c's  acquisition  may  be  to  lessen 
competition  substantially  in  the 
manufacture  and  sale  of  gypsum  board 
in  the  Northeast  Region. 

Gypsiun  board  consists  of  processed 
gypsum  rock  sandwiched  between 
sheets  of  liner  board  paper.  Sometimes 
called  drywall.  wallboard  or  sheetrock, 
gypsum  board  is  used  to  construct  and 
repair  interior  walls  and  ceilings  in 
residential  and  commercial  buildings. 
No  good  economic  functional 
substitutes  exist  for  gypsum  board. 

Gypsum  board  customers  in  the 
Northeast  Region  have  been  served 
almost  exclusively  by  gypsum  board 
manufacturing  plants  located  in  the 
Region.  Gypsum  board  is  a  bulky,  fragile 
and  heavy  product  and  is  cumbersome 
and  expensive  to  ship  long  distances.  It 
is  generally  sold  on  a  delivered  price 
basis,  and  freight  is  an  important  cost 
component.  As  a  result,  competition  is 
regional,  with  producers  selling  the 
majority  of  gypsum  board  to  buyers 
within  a  500  mile  radius  of  the 
producing  plant.  Domtar  services  the 
Northeast  Region  from  its  Newington, 
New  Hampshire  and  Camden,  New 
Jersey  gypsum  board  plants,  and 
Georgia-Pacific  serves  the  Region  from 
its  Buchanan,  New  York  and 
Wilmington.  Delaware  plants. 

The  Complaint  alleges  that  Georgia- 
Pacific's  acquisition  of  Domtar  would 
increase  the  likelihood  of  coordinated 
pricing  activity  among  gypsum  board  in 
manufacturers  serving  the  Northeast 
Region  and  will  increase  the  likelihood 
of  anticompetitive  price  increases  for 
consumers  there.  The  acquisition  would 
increase  concentration  significantly  in 
the  already  highly  concentrated, 
difficult-to-enter  Northeast  Region.  If 
the  proposed  acquisition  were  to 
proceed,  Georgia-pacific  and  the  two 
largest  producers  in  the  Northeast 


Region,  United  States  Gypsum  Co.  and 
National  Gypsum  Co..  each  with 
approximately  30  percent  of  the  market, 
would  control  collectively  about  90 
percent  of  the  gypsum  board  sales  in  the 
Northeast  Region.  Using  the  Herfindahl- 
Hirschman  Index  ("nHI")  as  a  measure 
of  market  concentration  (HHI  is  defined 
and  explained  in  Appendix  A  to  the 
Complaint),  the  acquisition  increases 
the  HHI  by  over  400  points  to  over  a 
2700  post-merger  level  in  the  Northeast 
Region. 

The  structure  of  the  gypsum  board 
industry  is  fertile  grounds  for 
anticompetitive  coordination.  For 
example,  gypsum  board  is  a 
homogeneous  product,  and  price  is  an 
important  dimension  of  competition. 
Capacity,  production  and  pricing 
information  is  widely  available  and 
price  changes  are  normally  announced 
well  in  advance  of  implementation.  In 
addition,  at  least  once  every  generation 
this  century,  civil  or  criminal  actions 
have  exposed  successful  price- fixing 
agreements  among  the  dominant 
gypsimi  board  manufactiirers.  See 
United  States  v.  Gypsum  Industries 
Association,  et  al.,  E25-215  (S.D.N.Y. 
1922);  United  States  v.  United  States 
Gypsum  Co.,  333  U.S.  364  (1948);  Wall 
Products  Co.  v.  National  Gypsum  Co., 
326  F.  Supp.  295  (N.D.  Cal.  1971); 
United  States  v.  United  States  Gypsum 
Co..  et  al..  600  F.2d  414  (3rd  Cir.  1979). 

New  entry  in  the  Northeast  Region  is 
unlikely  to  restore  the  competition  lost 
through  Georgia-Pacific's  removal  of 
Domtar  from  the  marketplace.  De  novo 
entry  into  gypsum  board  manufacturing 
requires  a  significant  capital  investment 
and  likely  would  take  over  two  years 
before  the  gypsum  board  plant  comes 
on-line. 

Furthermore,  manufacturers  with 
gypsum  board  plants  outside  the 
Northeastern  United  States  are  unlikely 
to  offer  significant  competition  in  the 
Northeast  Region.  With  their  capacity 
largely  devoted  to  servicing  the  needs  of 
customers  concentrated  around  their 
plants,  which  are  far  from  the  Northeast, 
manufacturers  outside  the  Northeast 
Region  have  neither  the  ability  nor  the 
incentive  to  ship  sufficient  quantities  of 
gypsum  board  to  defeat  a  small  but 
significant  nontransitory  price  increase 
in  the  Northeast  Region.  Collectively, 
the  outside  manufacturers  represent  less 
than  six  percent  of  the  footage  of 
gypsum  board  sold  in  the  Northeast 
Region  in  1995.  Historically,  whether  in 
times  of  strong  or  weak  demand, 
manufacturers  located  outside  the 
Northeast  have  not  had  anything  more 
than  a  small  share  of  the  sales  in  there. 


D.  Harm  to  Competition  as  a 
Consequence  of  the  Acquisition 

The  Complaint  alleges  that  the 
transaction  would  have  the  following 
en^ects,  among  others:  competition 
generally  in  the  Northeast  Region  will 
be  lessened  substantially;  actual  and 
potential  competition  between  Georgia- 
Pacific  and  Domtar  in  the  Northeast 
Region  will  be  eUminated;  and  prices 
for  gypsum  board  in  the  Northeast 
Region  are  likely  to  increase  above 
competitive  levels. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  production 
and  sale  of  gypsum  board  in  the 
Northeast  Region  by  placing  in 
independent  hands  the  two  gypsum 
board  plants  used  by  Georgia-Pacific  to 
serve  the  Northeast  Region  prior  to  this 
acquisiticHi.  Within  one  hundred  and 
fifty  (150)  calendar  days  after  filing  the 
proposed  Final  Judgment,  Geoigia- 
Pacific  must  divest  its  Wilmington, 
IDelaware  and  Buchanan,  New  York 
gypsum  board  plants  and  related  assets. 
Georgia-Pacific  shall  enter  into  a  supply 
contract  for  gypsum  rock  and/or  gypsum 
liner  board  paper  which  at  the  option  of 
the  purchasers)  may  be  up  to  10  years 
and  sufficient  to  meet  all  or  part  of  the 
Buchanan  and  Wilmington  plants' 
requirements  at  terms  reasonably  related 
to  market  conditions.  The  plants  and 
related  assets  will  be  sold  to  one  or 
more  purchasers  who  demonstrate  to 
the  sole  satisfaction  of  the  United  States 
that  they  will  be  an  economically  viable 
and  effective  competitor,  capable  of 
maintaining  or  surpassing  Georgia- 
Pacific's  pre-acquisition  market 
performance  in  the  sale  of  gypsum 
board  in  the  Northeast  Region. 

Until  the  ordered  divestitures  take 
place,  Georgia-Pacific  must  take  all 
reasonable  steps  necessary  to 
accomplish  the  divestitures,  and 
cooperate  with  any  prospective 
purchaser.  If  Georgia-Pacific  does  not 
accomphsh  the  ordered  divestitures 
within  the  specific  one  hundred  and 
fifty  (150)  calendar  days,  which  may  be 
extended  by  up  to  sixty  (60)  calendar 
days  by  the  United  States,  the  proposed 
Final  Judgment  provides  for  procedures 
by  which  the  Court  shall  appoint  a 
trustee  to  complete  the  divestitures. 
Georgia-Pacific  must  cooperate  fully 
with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  Georgia- 
Pacific  will  pay  all  costs  and  expenses 
of  the  trustee.  The  trustee's 
compensation  will  be  structured  so  as  to 


provide  an  incentive  for  the  trustee  to 
obtain  the  highest  price  for  the  assets  to 
be  divested,  and  to  accomplish  the 
divestiture  as  quickly  as  possible.  After 
the  effective  date  of  his  or  her 
appointment,  the  trustee  shall  serve 
under  such  c^er  conditions  as  the 
Court  may  prescribe.  After  his  or  her 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestiture.  At  the  end  of  six  (6)  months, 
if  the  divestiture  has  not  been 
accomplished,  the  trustee  shall  file 
promptly  with  the  Court  a  report  which 
sets  forth  the  trustee's  efforts  to 
accomplish  the  divestittire,  explains 
why  the  divestiture  has  not  been 
accomplished,  and  makes  any 
recommendations.  The  trustee's  report 
will  be  furnished  to  the  parties  and  shall 
be  filed  in  the  public  docket,  except  to 
the  extent  the  report  contains 
information  the  trustee  deems 
confidential.  The  parties  each  will  have 
the  right  to  make  additional 
recommendations  to  the  Court.  The 
Court  shall  enter  such  orders  as  it  deems 
appropriate  to  carry  out  the  purpose  of 
the  trust. 

IV 

Remeidies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  §  15)  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  smt  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffsred,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  neither  will 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  §  16(a)),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
Georgia-Pacific  or  Domtar. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  UiHted  States  and  Georgia-Pacific 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judmnent  is  in  the  pubUc  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 


Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  ^ould  comment 
within  sixty  (60)  days  of  the  date  of 
publication  of  this  Competitive  Impact 
Statement  in  the  Fadoral  Register.  The 
United  States  will  evaluate  and  respond 
to  the  comments.  All  comments  will  be 
given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  entry.  Tlie  comments  and  the 
response  of  the  United  States  will  be 
filed  with  the  Court  and  pubUshed  in 
the  Federal  Register. 

Written  comments  shoiild  be 
submitted  to:  J.  Robert  Kramer,  Chief, 
Litigation  II  Section.  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  N.W.,  Suite  3000. 
Washii^on,  D.C.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  acticm,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI 

Ahematives  to  the  Proposed  Final 
Judffnent 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  Georgia-Pacific.  The 
United  States  is  satisfied,  however,  that 
the  divestiture  of  the  assets  and  other 
relief  contained  in  the  production  and 
sale  of  gypsum  board  that  otherwise 
would  be  affected  adversely  by  the 
acquisition.  Thus,  the  proposed  Final 
Judgment  would  achieve  the  reUef  the 
government  would  have  obtained 
through  htigation,  but  avoids  the  time, 
expense  and  imcertainty  of  a  full  trial 
on  the  merits  of  the  government's 
Complaint. 

vn 

Standard  of  Review  Under  the  APPA  for 
proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
jud^ent,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 


actually  considered,  and  any  other 
oonsiderationt  *«— "t^  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  piuilic  geDeraUy  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
Iw  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Coltmibia  Circiiit  recently  held,  the 
APPA  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft,  1995-1  Trade  Cas.  (CCH) 
1 71.027,  at  74,822  (D.C  Or.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  pnx»edings 
whic£  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  119  Cong.  Rec.  24598  (1973). 
Rather, 

absent  •  showii^  of  corrupt  Culure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  TimUnfl  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  govenunent  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  cas.  (CCH) 
1 61.508.  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  reUef  secured  by  the 
decree,  a  court  may  net  "engage  in  an 
imrestricted  evaluation  of  what  reUef 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc.,  858  F.2d  456,  462 
(9th  Cir.  1988),  quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.).  cert,  denied,  454  U.S.  1083  (1981): 
see  also  Microsoft,  1995-1  Trade  Cas.  at 
74,829-74,833.  Precedent  requires  that: 

the  balancing  of  competing  social  and 
poUtical  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breachMi  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "frithin  the  reaches 
of  the  public  interest. "  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree. 
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United  States  v.  Bechtel,  648  F.2d  at  666 
(citation  omitted)  (emphasis  added). 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'  "  (citations  omitted).  United 
States  v.  American  Tel.  and  Tel.  Co., 
552  F.  Supp.  131.  150  (D.D.C.  1982), 
aff'd  sub  nom.,  Maryland  v.  United 
States.  460  U.S.  1001  (1983). 

vra 

Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APA  that  were  considered  by  the  United 
States  in  formulating  the  proposed  Final 
Judgment. 

Respectfully  submitted, 
Executed  on:  April .  1996. 

)ohn  Schmoll. 

Attorney.  State  of  Wisconsin  $1013897  Dept. 
of  Justice,  Antitrust  Division,  1401  H  Street, 
N.W..  Suite  4000.  Washington, D.C.  20530. 
1202)  307-5780. 

Gregory  M.  Sleet, 
United  States  Attorney, 

By: 
Richard  G.  Andrews, 

Esquire.  State  of  Delaware  $2 199.  1201  Market 
Street.  Suite  1 100.  Wilmington,  Delaware 
19899.(302)573-6277 
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Notice  Pursuant  to  the  National 
Cooperative  Reseaictrand  Production 
Act  of  1993;  Michigan  IMateriais  and 
Processing  Institute 

Notice  is  hereby  given  that,  on  March 
13. 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Michigan 
Materials  and  Processing  Institute 
("MMPI")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
organization.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 


antitrust  plaintiffs  to  actual  damages 
under  specified  circumstanoes.  The 
following  companies  were  recently 
accepted  as  a  Class  A  Shareholders  in 
MMPI:  American  Commodities,  Inc., 
Flint.  MI;  Automotive  Composites 
Consortium,  Dearborn,  Auburn  Hills, 
and  Warren,  MI;  B&P  Process 
Equipment  and  Systems,  L.L.C, 
Si^inaw,  MI;  Raybestos  Products 
Company,  Crawfordsville,  IN;  RheTech, 
Inc..  Whitmore  Lake,  MI;  and  Dow 
Chemical  Company,  Midland,  MI. 
Owens-Coming  Fiberglas  Corporation  is 
no  longer  a  shareholder  in  MMPI. 

No  c^er  changes  have  been  made  in 
either  the  membership  or  the  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MMPI 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  7,  1990,  MMPI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  of  September  6,  1990,  55  PR  36710. 
The  last  notification  was  filed  with  the 
Department  on  August  1, 1995,  and  is 
unpublished. 
Constance  K.  BohlMon. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  96-9766  Filed  4-19-96;  8:45  am] 
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Notice  Pursuant  to  th«  National 
Cooperative  Raaaarch  and  Production 
Act  of  1993;  Samiconductor  Raaaarch 
Corporation 

Notice  is  hereby  given  that,  on  March 
25. 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§4301  et.  seq.  ("the  Act"), 
Semiconductor  Research  Corporation 
("SRC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  SRC  has  added  LV 
Software,  Inc.  (dba  Logic  Vision)  of  San 
Jose,  CA:  as  an  AffiUate  Member  and 
Shipley  Company,  L.L.C.  of 
Marlborough,  MA,  as  a  Science  Area 
Member. 

No  other  chaiiges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SRC  intends 


to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7, 1985,  SRC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  30. 1985  (50  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  December  11. 1995. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1996  (61  FR  4289). 
Constance  K.  Robinson. 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  96-9765  Piled  4-19-96;  8:45  am] 
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Immigration  and  Naturalization  Sarvica 

Agency  Information  Collactlon 
Activltfaa:  Ravlaion  of  Existing 
Collaction;  Commant  Raquaat 

action:  Notice  of  information  coUection 
under  review;  application  to  replace 
alien  registration  card. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Request  written  comments  and 
suggeitstions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 


additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307.  425  I  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comment  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Replace  Alien 
Registration  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
E)epartment  of  Justice  sponsoring  the 
collection:  Form  1-90.  Office  of 
Examinations,  Adjudications, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
will  be  used  by  the  INS  to  determine 
eligibility  for  an  initial  Alien 
Registration  Card,  or  to  Replace  a 
previously  issued  card. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,300,000  responses  at  55 
minutes  (.90)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,170,000  aimual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  16,  1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  9fr-9752  Filed  4-19-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  May  9, 1996, 10:00 
ani-12:00  noon,  U.S.  Department  of  Labor. 
Room  S-llOl,  200  Constitution  Ave..  NW., 
Washington,  DC.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  further  information,  contact:  Femand 
Lavalle.  Director,  Trade  Advisory  Group, 
Phone;  (202)  219-4752. 

Signed  at  Washington,  D.C.  this  16th  day 
of  April,  1996. 

Joaquin  Otero. 

Deputy  Under  Secretary,  International 

Affairs. 

[PR  Doa  96-9820  Filed  4-19-96:  8:45  am] 
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Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Pilots 
and  Demonstration  Program 

AQENCY:  Employment  and  Training 
Administration,  DOL. 
action:  Notice. 

SUMMARY:  On  March  22,  1996,  the  U.S. 
Department  of  Labor  (DOL)  sent  grant 
announcements  for  a  limited 
competition  to  service  delivery  areas 
(SDAs)  that  cover  areas  designated  as 
empowerment  zones  and  enterprise 
communities  (EZ/ECs).  Under  this  grant 
announcement,  DOL  will  select  a  small 
number  of  sites  to  pilot-test  a  new 
initiative  for  serving  out-of-school  youth 
proposed  in  the  President's  fiscal  year 
1997  budget.  In  the  pilot  demonstration, 
opportunity  areas  for  youth  will  be 
establishing  within  EZ/ECs,  with  the 
goal  of  increasing  the  employment  rates 
of  16-24  year-olds  in  the  target 
communities  from  current  levels  of  less 
than  50  percent  to  80  percent.  Persons 
or  groups  interested  in  the  possibility  of 
participating  in  preparing  proposals  for 
this  grant  aimouncement  caar«Qntact 
their  local  SDA  or  EZ/EC  board.  The 
names  and  addresses  of  contact  persons 
for  SDAs  with  EZ/ECs  is  attached. 
FOR  FURTHER  INFORMATION:  Brenda 
Banks.  Grants  Management  Specialist 


(SGA/DAA  96-002).  U.S.  Department  of 
Labor,  Employment  and  Training 
AdministrationyOGCM/DAA,  200 
Constitution  Ave..  N.W.,  Room  S-4203, 
Washington.  DC.  20210.  Phone  Number 
(202)  219-8702  (This  is  not  a  toll-free 
call). 

Signed  at  Washington.  D.C.  this  ISth  day 
of  April  1996. 
Robert  J.  Litman. 

Deputy  Administrator,  Office  of  Policy  and 
Research. 

List  of  SDAs  With  EZ/ECs 

Urban 

California:  Los  Angeles,  Ms.  Susan 
Cleere-Flores,  Los  Angeles  City 
Training  and  Job  Development 
Division,  215  West  Sixth  Street,  10th 
Floor,  Los  Angeles,  California  90014, 
(213)485-5019,(213)485-8151 

California:  Oakland,  Ms.  Gay  Plair- 
Cobb,  Oakland  Private  Industry 
Council,  360  22nd  Street.  Suite  250, 
Oakland,  California  94612-3025. 
(510)  891-9393.  (510)  891-9968 

Georgia:  Atlanta,  Ms.  Valena  Rhodes- 
Franklin,  Private  Industry  Council, 
Inc.,  100  Edgewood  Avenue,  Suite 
1600,  Atlanta,  Georgia  30303.  (404) 
658-6310,  (404)  658-7091 

Chicago:  Illinois,  Ms.  Mary  Gonzalez- 
Koening,  Office  of  Employment  and 
Training,  510  North  Peshtigo  Court. 
Suite  2A.  Chicago,  Illinois  60611. 
(312)  744-7700.  (312)  744-9001 

Baltimore:  Maryland,  Ms.  Linda  Harris, 
Office  of  Employment  Development, 
417  East  Fayette  Street,  Suite  468. 
Baltimore,  Maryland  21202,  (410) 
396-1910,  (410)  396-3675 

Boston:  Massachusetts.  Mr.  Edward 
DeMore,  Economic  Development  and 
Industrial  Corporation.  43  Hawkins 
Street,  Boston,  Massachusetts  02114, 
(617)  635-3342,  (617)  635-4286 

Detroit:  Michigan.  Mr.  Willie  Walker, 
City  of  Detroit  Employment  and 
Training  Department,  707  West 
Milwaukee  Street,  Detroit.  Michigan 
48202,  (313)  876-0674,  (313)  876- 
0686 

Kansas:  Kansas  City.  Ms.  Ann  Conway, 
Kansas  Private  Iiidustr>'  Council,  Inc., 
1020  Gateway  Centre  U,  Fourth  and 
State.  Kansas  Citv,  Kansas  66101. 
(913)  371-1607,  (913)  371-*189 

Missouri:  Kansas  City.  Mr.  Clyde 
McQueen,  Full  EmplovTnent  Council, 
1740  Paseo,  Suite  D.  Kansas  City. 
Missouri  64108,  (816)  471-2330,  (816) 
471-0132 

New  York:  Harlem.  Bronx,  Ms.  Nora 
Chang  Wang,  New  York  City 
Department  of  Employment.  220 
Church  Street,  Room  514-1.  New 
York,  New  York,  10013.  (212)  442- 
2155,(212)442-2355 


17730 


Federal  Register  /  Vol.  61,  No.  78  /  Monday,  April  22,  1996  /  Notices 


Ohio:  Cleveland,  Mr.  James  L.  Barnes, 
Department  of  Human  Resources. 
1925  St.  Clair  Avenue.  Cleveland. 
Ohio  44114,  (216)  664-2466,  (216) 
664-2951 

Philadelphia:  Pennsylvania,  Ms.  Patricia 
Irving,  Philadelphia  Private  Industry 
Council,  Inc..  3  Parkway  Atochem 
Building,  Suite  501,  Philadelphia, 
Pennsylvania  19102.  (215)  963-2100. 
(215) 567-7171 

New  Jersey:  Camden,  Mr.  William  J. 
Maguire,  Employment  and  Training 
Center,  1800  Pavillion.  2101  Ferry 
Avenue,  Camden,  New  Jersey  08104, 
(609)  566-7202,  (609)  566-7261 

Texas:  Houston,  Mr.  Terry  Hudson, 
Houston  Works,  1919  Smith  Street, 
Suite  500.  Houston.  Tekas  77002, 
(713)  654-1919,  (713)  655-0715 

Enterprise  Communities 

Alabama:  Birmingham,  Mr.  Howard 
Melton.  Birmingham/Je£ferson  County 
Job  Training  Council.  2015  Second 
Avenue.  North.  Suite  400. 
Birmingham,  Alabama  35203,  (205) 
254-2405,  (205)  254-2282 

Arizona:  Phoenix,  Mr.  James  Moore, 
City  of  Phoenix  Employment  and 
Training  Administration,  234  North 
Central,  Suite  800,  Phoenix,  Arizona 
85004,  (602)  262-6776.  (602)  534- 
3722 

Arkansas:  Pulaski  County,  Mr.  John 
Martin.  Central  Arkansas  PDD.  Inc., 
P.O.  Box  187,  Lonoke,  Arkansas 
72086.  (501)  676-2721,  (501)  676- 
5020 

California:  Los  Angeles:  Huntington 
Park,  Mr.  David  Meyer.  Los  Angeles 
County  Department  of  Community 
and  Senior  Ser\'ices.  3175  West  6th 
Street,  10th  Floor,  Los  Angeles, 
Cahfomia  90020.  (213)  738-2611. 
(213) 487-0379 

California:  San  Diego.  Ms.  Aurelia 
Koby,  San  Diego  Consortium  and 
Private  Industry  Council,  1551  Fourth 
Avenue,  Suite  600.  San  Diego. 
Cahfomia  92101.  (619)  238-1445, 
(619) 238-6063 

California:  San  Francisco:  Bayview: 
Hunter's  Point,  Ms.  Eunice  Elton, 
Private  Industry  Council  of  San 
Francisco,  Inc.,  1049  Market  Street, 
4th  Floor,  San  Francisco,  California 
94103.  (415)  621-6853, (415)  621- 
0793 

Colorado:  Denver,  Ms.  Erma  Zamora, 
Mayor's  Office  of  Employment  and 
Training,  1391  North  Speer 
Boulevard,  Suite  500.  Denver, 
Colorado  80204,  (303)  893-3382, 
(303) 899-4029 

Connecticut:  Bridgeport,  Mr.  Henry 
Durell,  F*rivate  Industry  Council  of 
Southern  Connecticut,  Inc.,  181 
Middle  Street,  Bridgeport, 


Connecticut  06604,  (203)  576-7030. 
(203) 335-9703 

Connecticut:  New  Haven.  Mr.  William 
Villano,  New  Haven  Private  Industry 
Council.  580  Ella  T.  Grasso 
Boulevard,  New  Haven.  Coimecticut 
06519,  (203)  624-1493.  (203)  562- 
1106 

Delaware:  Wilmington,  Mr.  Martin 
Duffy,  Delaware  Private  Industry 
Council.  Linden  Building,  625  Orange 
Street.  Suite  B,  Wilmington.  Delaware 
19801,  (302)  577-6702 

District  of  Columbia:  Washington,  Mr. 
Daryl  Hardy,  District  of  Columbia 
Department  of  Employment  Services. 
500  C.  Street.  NW..  Suite  600. 
Washington,  DC  20001.  (202)  724- 
7130.(202)724-7112 

Florida:  Miami:  Dade  County,  Mr. 
Joseph  Alfano,  South  Florida 
Employment  and  Training 
Consortium.  3403  Northwest  82nd 
Avenue.  Suite  30.  Miami.  Florida 
33122,  (305)  594-7615,  (305)  477- 
0113 

Georgia:  Albany,  Mr.  Wayne  Williams, 
Southwest  Georgia  Regional 
Development  Center.  P.O.  Box  346. 
Camilla,  Georgia  31730,  (912)  336- 
5616.  (912)  430-4337 

Illinois:  East  St.  Louis,  Mr.  Steven 
Schneider,  St.  Clair  County 
Intergovemmmital  Grant  Department. 
19  Public  Square.  Belleville.  Illinois 
62220.  (618)  277-6790.  (618)  236- 
1190 

Illinois:  Springfield,  Ms.  Maura 
Gardiner.  Sangamon  County  Land  of 
Lincoln  Consortium.  727  North  Grand 
Avenue.  East  Springfield,  Ilhnois 
62702,  (217)  525-7060,  (217)  525- 
2934 

Indiana:  Indianapolis,  Mr.  Bill  Stephen. 
IndianapoUs  Private  Industry  Council, 
17  West  Market  Street,  Indianapolis, 
Indiana  46204, -(31 7)  684-2220,  (317) 
639-0103 

Iowa:  Des  Moines,  Mr.  Don  Peckham. 
Central  Iowa  Employment  and 
Training  Consortium,  150  Des  Moines 
Street,  Des  Moines.  Iowa  50309,  (515) 
281-9700, (518)  281-9727 

Kentucky:  Louisville,  Ms.  Pamela  O. 
Anderson,  Louisville  and  Jefferson 
County  Job  Training,  Fincastle 
Building,  305  West  Broadway  Street. 
Suite  600.  Louisville,  Kentucky 
40202,(502)574-4711,(502)574- 
4288 

Louisiana:  New  Orleans,  Mr.  Cliff 
Thomas,  Orleans  Private  Industry 
Council,  Inc.,  1440  Canal  Street,  Suite 
1818,  New  Orleans,  Louisiana  70112, 
(504)  523-1116,  (504)  523-1950 

Louisiana:  Ouachita  Parish,  Mr.  Frank 
Jones,  Ouachita  Parish  Policy  Jury, 
P.O.  Box  1811,  Monroe,  Louisiana 


71210.  (318)  327-1386.  (318)  327- 
1393 

Massachusetts:  Lowell,  Mr.  Henry 
Przydzial,  Office  of  Employment  and 
Training.  206  Jackson  Street,  Lowell, 
Massachusetts  01852.  (508)  459-2336, 
(508)459-2111 

Massachusetts:  Springfield,  Mr. 
Raymond  Jarvis,  Hampden  County 
Employment  and  Training.  1176  Main 
Street,  Springfield  Massadiusetts 
01103,  (413)  781-6900,  (413)  736- 
0650 

Michigan:  Flint,  Mr.  Gregory  Eason,  jobs 
Central,  Inc.,  711  North  Saginaw 
Street,  Suite  22,  Flint,  Michigan 
48503,  (810)  233-5974,  (810)  233- 
8652 

Michigan:  Muskegon,  Mr.  Paul  Roy,  Jr., 
Muskegon  County  Department  of 
Employment  and  Traiiung,  20  West 
Muskegon  Avenue,  Muskegon, 
Michigan  49440,  (616)  724-6381. 
(616) 724-6687 

Minnesota:  Minneapolis,  Mr.  F.A.  Wells, 
MinneapoUs  Employment  and 
Training  Program,  ^/i  Qty  Hall,  350 
South  Fifth  Street,  Room  310, 
Minneapolis,  Minnesota  55415,  (612) 
673-5700,  (612)  673-2108 

Minnesota:  St.  Paul,  Ms.  Jacqui 
Shoholm,  Department  of  Plan  and 
Economic  Development,  Job  Creation 
and  Training  Section,  215  East  9th 
Street,  3rd  Floor,  St.  Paul,  Minnesota 
55101,  (612)  228-3262,  (612)  228- 
3277 

Mississippi:  Jackson,  Mr.  Joe  Whitfield, 
Hind  County  Private  Industry 
Council,  207  West  Amite  Street  #1, 
Jackson,  Mississippi  39201.  (601) 
354-1424.  (601)  949-2291 

Missouri:  St.  Louis,  Ms.  Valerie  Russell. 
St.  Louis  Agency  of  Training  and 
Employment.  317  North  11th  Street, 
Suite  400,  St.  Louis.  Missouri  63101. 
(314)  214-4300.  (314)  622-3511 

Nebmska:  Omaha,  Ms.  Ola  Anderson. 
Job  Training  of  Greater  Omaha,  2421- 
23  North  24th  Street.  Omaha. 
Nebraska  68110,  (402)  444-4700, 
(402)  444-3755 

Nevada:  Clarke  County:  Las  Vegas,  Mr. 
David  Hicks,  Nevada  Business 
Services.  Las  Vegas,  Nevada  89127, 
(702)  384-3808.  (702)  384-8029 

New  Hampshire:  Manchester,  Mr.  Ray 
Worden.  New  Hampshire  Job  Training 
Council.  64-B  Old  Suncook  Road, 
Concord,  New  Hampshire,  03301 
(603)  228-9500,  (603)  228-6557 

New  Jersey:  Newark,  Mr.  Howard 
Atkins.  Office  of  Employment  and 
Training,  32  Green  Street,  Newark, 
New  Jersey  07102,  (201)  733-5383. 
(201)  733-5901 

New  Mexico:  Albuquerque,  Mr.  Carlos 
Duran,  Private  Industiy  Council,  1701 
4th  Street,  Albuquerque,  New  Mexico 
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87102,  (505)  768-6050,  (505)  768- 
6044 

New  York:  Albany:  Schenectady:  Troy. 
Mr.  Joseph  Mancinelli,  Rensselaer 
County  Employment  and  Training. 
County  Office  Building,  1660  7th 
Avenue.  Troy.  New  York  12180.  (518) 
270-2860,  (518)  270-2865 

New  York:  Buffalo,  Mr.  Patrick  Quigley, 
Bufialo/Cheektow^a  Consortium.  506 
Delaware  Avenue,  Buffalo,  New  York 
14202.  (716)  885-9840,  (716)  885- 
9849 

New  York:  Newburgh:  Kingston,  Mr, 
Charles  Bruno.  Orange  Coimty  Private 
Industry  Councilr-TaWebster  Avenue, 
Goshen.  New  York  10924,  (914)  294- 
5151,  (914)  294-3456 

New  York:  Rochester,  Ms.  Susan  Keefe, 
Office  of  Employment  and  Training, 
140  West  Main  Street.  2nd  Floor. 
Rochester.  New  York  14614,  (716) 
428-7385,  (716)  428-6956 

North  Carolina:  Charlotte,  Mr.  Gus 
Psomadakis,  Qty  of  Charlotte 
Employment  and  Training 
Department,  Qty  Hall,  600  East  Trade 
Street,  Charlotte,  North  Carolina 
28202,  (704)  336-3952,  (704)  336- 
6588 

Ohio:  Akron.  Ms.  Susan  Hale,  Job 
Training  Partnership  Administration, 
161  South  High  Street,  Suite  200, 
Akron,  Ohio  44308,  (216)  375-2912, 
(216)  375-2081 

Oklahoma:  Oklahoma  City,  Ms.  Sylvia 
Flemming,  Oklahoma  Qty,  One  NcHth 
Walker  Avenue.  Oklahoma  City. 
Oklahoma  73102,  (405)  297-2445. 
(405) 297-3799 

Oregon;  Portland,  Mr.  Dennis  Cole,  The 
Private  Industry  Council,  720 
Southwest  Washington,  Suite  250, 
Portland,  Oregon  97205,  (503)  241- 
4600,  (503)  241-4622 

Pennsylvania:  Harrisburg,  Mr.  James 
MacDonald,  Susquehanna 
Employment  and  Training 
Corporation,  100  North  Cameron 
Street,  First  Floor,  Harrisburg, 
Pennsylvania  17101.  (717)  236-7931, 
(717)  236-9016 

Pennsylvania:  Pittsburgh,  Ms.  Anne 
McCafferty,  Department  of  Peronnel 
and  Civil  Service  Commission,  Qty/ 
County  Building  Room  431, 
Pittsburgh,  Pennsylvania  15219,  (412) 
255-26%,  (412)  255-8909 

Rhode  Island:  Providence,  Mr.  William 
Formicola.  180  West  Minster  Street. 
Second  Floor,  Providence,  Rhode 
Island  02865,  (401)  333-3944 

South  Carolina:  Charleston,  Ms.  Lenita 
Jacobs-Simmons,  Charleston,  County 
Employment  and  Training 
Administration,  P.O.  Box  91, 
Charleston,  South  CaroUna  29402, 
(803)  720-2206,  (803)  720-2209 


Teiuiessee:  Memphis,  Ms.  Alma  Mardis, 
Qty  of  Memphis,  100  North  Main 
Building,  Suite  2810,  Memphis, 
Tennessee  38103,  (901)  576-6536. 
(901) 576-6297 

Tennessee:  Nashville,  Mr.  Ross  Jackson. 
North  Tennessee  Private  Industry 
Council.  Inc..  110  Main  Street.  P.O. 
Box  1125.  Clarksville,  Tennessee 
37041.  (615)  551-9110.  (615)  551- 
9026 

Texas:  Dallas,  Ms.  Laurie  Larrea,  Private 
Industry  of  Dallas,  3625  North  Hall. 
Suite  900,  Dallas,  Texas  75219,  (214) 
522-7191,  (214)  522-8886 

Texas:  El  Paso,  Mr.  Norm  Haley.  Upper 
Rio  Grande  Private  Industry  Council. 
1155  Westmoreland  Drive,  Suite  235, 
El  Paso,  Texas  79925.  (915)  772-5627. 
(915)  779-8366 

Texas:  San  Antonio,  Ms.  Nickie  Valdez, 
Alamo  Workforce  Development 
Council,  Suite  104,  Employment  and 
Training  Department,  215  South  San 
Saba,  San  Antonio.  Texas  78207, 
(210) 272-3250 

Texas:  Waco.  Mr  Morrison  Parrott.  Heart 
of  Texas  Council  of  Government.  300 
Franklin  Avenue.  Waco.  Texas  76701, 
(817)  756-7844,  (817)  756-0102 

Utah:  Ogden,  Mr.  Sid  Jefferies,  Private 
Industry  Council.  Inc.,  P.O.  Box  1309, 
Ogden.  Utah  84402.  (801)  399-8850, 
(801)  399-8114 

Vermont:  Burlington,  Mr.  Robert  Ware, 
Vermont  Department  of  Employment 
and  Training.  P.O.  Box  488.  Five 
Green  Moimtain  I>rive,  MontpeUer. 
Vermont  05601.  (802)  828-4325.  (802) 
828-4374 

Virginia:  Norfolk,  Mr.  Richard  Sciullo, 
Southeastern  Virginia  Job  Training 
Administration,  East  Office  Building, 
861  Glenrock  Road  Qrcle.  Suite  223, 
Norfolk,  Virginia  23502,  (804)  461- 
3945.(804)461-6117 

Washington:  Seattle,  Mr.  Al  Starr,  The 
Seattle/King  County  Private  Industry 
Council,  Market  Place  One,  2001 
Western  Avenue.  Suite  250,  Seattlf, 
Washington  98121.  (206)  448-0478, 
(206)  448-0484 

Washington:  Tacoma,  Mr.  Colin  Conant, 
Tacoma/Pierce  County  Employment 
and  Training  Consortium,  Municipal 
Building,  747  Market  Street,  Room 
644,  Tacoma,  Washington  98402, 
(206)  591-5450,  (206)  591-5455 

West  Virginia:  Huntington,  Mr.  Paul  R. 
Skaff,  Jr.,  Job  Training  Program,  112 
Cahfomia  Avenue,  Charleston,  West 
Virginia  25305.  (304)  558-5920,  (304) 
558-0675 

Wisconsin:  Milwaukee,  Mr.  Federice 
Zaragoza,  Milwaukee  County  Private 
Industry  Coimcil.  101  West  Pleasant 
Street,  Suite  104,  Milwaukee, 
Wisconsin  53212,  (414)  271-7557, 
(414) 271-4549 


Rural 

Kentucky:  Kentucky  Higfdands, 
Mr.  Steve  Clark,  Lake  Qmabcrland 
Area  Development  District, 
Lakeway  Drive,  P.O.  Box  1570, 
Russell  Springs,  Kentucky  42642 
Mr.  Doug  Singleton.  410  E^  Mt. 
Vernon  Street.  Somerset,  Kentiicky 
42502 

Mississippi:  Mid  Delta,  Mr.  Steve 
Halliburton,  Mississippi  Service 
DeUvery  Area.  P.O.  Box  23669, 
Jackson.  Mississippi  39225 

Texas:  Rio  Grande  Valley,  Mr.  Eduardo 
Guerra.  South  Texas  Private  Industry 
Council.  4717  D  Baughwty  Street, 
P.O.  Box  1757,  Laredo,  Texas  78044 

Alabama:  Chambers  County,  Mr.  Oliver 
C.  Jones,  Alabama  Department  of 
Economic  and  Community  Affairs, 
401  Adams  Avenue,  P.O.  Box  5690, 
Montgomery,  Alabama  36103 

Arizona:  Arizona  Border, 
Ms.  Vada  Rielps,  JTPA 
Administration,  77  Calle  Portal, 
Suite  C  220,  Sierra  Vista,  Arizona 
85635 
Mr.  Jesus  Kataura,  JTPA 
Administration,  P.O.  Box  595. 
Nogales.  Arizona  85621 
Mr.  John  Morales.  JTPA 
Administration,  2725  South  Avenue 
B,  Yuma,  Arizona  85364 

Arkansas:  East  Central,  Ms.  Sharon 
WiUiams,  Eastern  Arkansas  Private 
Industry  Council,  Inc.,  P.O.  Box  1388. 
West  Memphis,  Arkansas  72301 

Arkansas:  Mississippi  County,  Mr. 
Sammy  McGuire.  Employment  and 
Training  Services,  Inc. ,  2809  Forrest 
Home  Road,  Jonesboro.  Arkansas 
72401 

Imperial  County,  Mr.  Sam  Couchman, 
Imperial  County  Office  of 
Employment  and  Training.  155  South 
Eleventh  Street.  El  Centro,  Cahfomia 
92243 

California:  Watson\nlIe.  Mr.  James  De 
Alba,  Santa  Cruz  County  Human 
Resources  Agency,  1040  Emehne 
Avenue.  Santa  Cruz.  California  95060 

Florida:  Jackson  County,  Ms  Freda 
Sheffield.  Florida  Panhandle  Private 
Industry  Council,  600  South  Dixie 
Highway,  West  Palm  Beach,  Florida 
33401 

Georgia:  Central  Savannah.  Ms.  Aray 
Darden.  CSRA  Employment  and 
Training  Consortium.  209  7th  Street. 
P.O.  Box  4446.  Augusta.  Georgia 
30913 

Georgia:  Crisp:  Dooley  Counties.  Mr. 
Bobby  Lowe.  Middle  FUnt  RDC.  203 
East  College.  P.O.  Box  6.  Ella\'iUe. 
Georgia  31806 

Louisiana:  Northeast  Delta,  Mr.  C.  W. 
Frazier.  Jr..  Private  Industry  Coimcil. 
hic,  P.O.  Box  14269,  Monroe, 
Louisiana  71207 
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Louisiana:  Macon  Ridge,  Mr.  Norman 
Tison,  Lasalle  Community  Action, 
Courthouse  Building,  Room  23.  P.O. 
Drawer  19,  Jena.  Louisiana  71342 

Michigan:  Five  Cap,  Mr.  Paul  Griffith, 
West  Central  Employment  and 
Training  Consortium,  110  Elm  Street, 
Big  Rapids,  Michigan  49307 

Missouri:  East  Prairie,  Ms.  Mary 
McBride.  Southeast  Missouri  (SEMO) 
Private  Industry  Council,  760  South 
Kings  Highway  Street,  Suite  F.  Cape 
Girardeau,  Missouri  63701 

New  Mexico:  Mora:  Taos:  Rio  Ariba 
Counties,  Mr.  Ronald  Martinez,  New 
Mexico  Department  of  Labor,  P.O.  Box 
4218,  Santa  Fe,  New  Mexico  87502 

North  Carolina:  Halifax:  Edgecombe: 
Wilson  Counties,  Ms.  Pamela 
VVhitaker,  Region  L  Council  of 
Governments,  P.O.  Drawer  2748. 
Rocky  Mount,  North  Carolina  27802 

North  Carolina:  Robeson  County,  Ms. 
Sylvia  Pate,  Lumber  River  Council  of 
Governments,  P.O.  Drawer  1529, 
Lumberton,  North  CaroUna  28359 

Ohio:  Greater  Portsmouth,  Mr.  Richard 
Bussa.  Scioto  County  Community 
Action  Organization,  433  3rd  Street, 
P.O.  Box  1525.  Portsmouth,  Ohio 
45662 

Oklahoma:  Choctaw:  McCurtain 
Counties,  Mr.  Chester  Dennis, 
KEDDO,  P.O.  Box  638.  Wilburton, 
Oklahoma  74578 

Oregon:  Josephine,  Mr.  Bruce  McGregor, 
The  Job  Council,  1257  North 
Riverside,  Suite  7,  Medford,  Oregon 
97501 

Pennsylvania:  Lock  Haven,  Mr.  Gary 
Hoover,  Mid-State  Employment  and 
Training  Consortium,  318  North 
Allegheny  Street,  Bellefonte, 
Pennsylvania  16823 

South  Dakota:  Beadle:  Spink  Counties, 
Mr.  Lloyd  Schipper,  Kneip  Building, 
700  Governors  Drive,  Pierre,  South 
Dakota  57501 

South  Carolina:  Williamsburg  County. 
Mr.  Jack  David,  South  Carolina 
Emplovment  Security  Commission, 
1550  Gadsden  Street.  P  O.  Box  995, 
Columbia,  South  Carolina  29202 

Tennessee:  Fayette:  Haywood. 
Mr.  Robin  Collins,  City  of  Memphis, 
100  North  Main  Building,  Suite 
2810,  Memphis,  Tennessee  38103 
Mr.  Lafayette  McKinnie,  fTPA 
Administrative  Office,  Commerce 
Center,  Highway  45  Bypass, 
Jackson,  Tennessee  38305 

Tennessee/Kentucky:  Scott:  McCreary 
Counties,  Mr.  Bobby  Renfro,  Roane 
State  College,  127  South  Kentucky 
Street.  Kingston,  Tennessee  37763 
Virginia:  .Accomack,  Mr.  Michael 
Jenkins,  Bay  Consortium  Private 
Industry  Council,  Inc  ,  P.O.  Box  1 117, 
Warsaw,  Virginia  22572 


Washington:  Lower  Yakima,  Mr. 
Michael  Shanahan,  Yakima  County 
Department  of  Employment  and 
Training,  630  East  Yakima  Avenue, 
Yakima.  Washington  98901 

West  Virginia:  West  Central,  Mr.  Paul  R. 
Skaff,  Jr.,  Job  Training  Programs,  112 
CaUfomia  Avenue,  Charleston,  West 
Virginia  25305 

IDoc.  96-9663  Filed  4-19-96;  8:45  amj 
BILLING  CODE  «510-30-M 


Bureau  of  Labor  Statistics 

Lat>or  Research  Advisory  Council; 
Notice  of  Meetings  and  Agenda 

The  Spring  meetings  of  committees  of 
the  Labor  Research  Advisory  Council 
will  be  held  on  May  7,  8  and  9.  All  of 
the  meetings  will  be  held  in  the 
Conference  Center  of  the  Postal  Square 
Building  (PSB),  2  Massachusetts 
Avenue,  N.E.,  Washington,  D.C. 

The  Labor  Research  Advisory  Council 
and  its  conmiittees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 

Tuesday.  May  7, 1996 

9  30  a.m.— Committee  on  Prices  and  Living 
Conditions — Meeting  Roan  3 

1   Update  on  program  developments 

a.  Consumer  Price  Index 

b.  Producer  Price  Indexes 

2.  Other  business 

1:30  p.m — Committee  on  Employment  and 
Unemployment  Statistics — Meeting  Room  3 

1  Welcome/Introductions 

2  Budget  situation  update 

3.  Redesign  of  the  Occupational  Employment 

Statistics  Survey 

4.  Redesign  of  the  Mass  Layoff  Statistics 

Program 

5.  Contingent  Workers-analysis  and  plans  for 

next  collection 

6.  North  American  Industry  Classification 

System  redesign  proposal 

7.  Report  on  the  1995  Survey  of  Employer 

Provided  Training 

Wednesday,  May  8, 1996 

9::w  a.m. — Committee  on  Wages  and 
Industrial  Relations — Meeting  Room  3 

1  COMP200C  plans  and  progress 

2.  Plans  for  collective  bargaining  series 

3.  Compensation  research 

4.  Other  business 

Thursday,  May  9, 1996 

9:30  a.m. — Committee  of  Occupational 
Safety  &  Health  Statistics— Meeting  Room  3 

1.  Review  of  the  worker  demographic  and 
case  characteristic  data  from  the  1994 
Survey  of  Occupational  Injuries  and 
Illnesses 


2.  Injury  and  illness  estimates  based  on 

multiple  years  data 

3.  FY  1996  budget  and  its  program  impact 

4.  INTERNET  demo 

5.  Discussion  of  format  for  the  1994  Bulletin 

1:30  p.m. — (Tommittee  on  Productivity, 
Technology  and  Growth — Meeting  Room  3 

1.  Developments  in  the  Office  of  Employment 

Projections 

2.  RefKjrt  on  recent  developments  in  the 

Office  of  Productivity 

3.  Revisions  of  major  sector  labor 

productivity  series:  adoption  of  new 
output  indexes 

4.  Trends  in  productivity  in  retail  trade 

industries 

2:30  p.m.— Committee  on  Foreign  Labor 
Statistics — Meeting  Room  3 

1.  International  comparisons  of  hourly 
compensation  of  manufacturing 
production  workers 

The  meetings  are  open  to  the  public. 
Persons  planning  to  attend  these 
meetings  as  observers  may  want  to 
contact  Wilhelmina  Abner  on  (Area 
Code  202)  60&-5970. 

Signed  at  Washington.  D.C.  this  12th  day 
of  April  1996. 
Katharine  G.  Abraham, 
Commissioner. 

[FR  Doc.  96-9821  Filed  4-19-96;  8:45  ami 
BILLMQ  COOC  4810-24-M 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Pace  Mining  &  Processing.  Inc. 

(Docket  No.  M-96-13-C1 

Pace  Mining  &  Processing,  Inc.,  10448 
Robinson  Creek  Road,  Virgie,  Kentucky 
41572  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  Patrick  No.  2  Mine  (I.D. 
No.  15-13308)  located  in  ICnott  County. 
Kentucky.  The  petitioner  proposes  to 
use  hand-held  continuous-duty  methane 
detectors  instead  of  machine-mounted 
methane  monitors  on  S  &  S  Model  482 
scoops  (permissible  DC-powered 
machines)  used  to  haul  coal  from  the 
working  face  to  the  section  tailpiece. 
The  petitioner  states  that  each  scoop 
operator  would  be  certified  in  the 
proper  use  of  the  detector;  and  that  this 
petition  for  modification  is  submitted 
based  on  an  economic  and  safety  point 
of  view. 
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2.  Tennessee  Ener^gy  Corp. 

(Docket  No.  M-96-14-C1 

Tennessee  Energy  Corp..  1000  Pocket 
Road.  Whitwell,  Tennessee  37397  has 
filed  a  petition  to  modify  the 
application  of  30  CFK  75.1405 
(automatic  couplers)  to  its  Mine  No.  43 
(I.D.  No.  40-02972)  located  in 
Sequatchie  County,  Tennessee.  The 
petitioner  proposes  to  use  a  9-foot  steel 
tongue  with  a  hole  on  each  end  aligned 
with  existing  holes  in  the  frame  of  the 
motor  and  flatcar  and  secured  with  a 
pin,  to  couple  the  motor  to  the  flatcar 
instead  of  using  automatic  couplers.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  not  diminish 
the  safety  of  the  miners. 

3.  Roberts  Brothers  Coal  Company 

[Docket  No.  M-96-15-C] 

Roberts  Brothers  Coal  Company,  P.O. 
Box  397,  Mortons  Gap.  Kentucky  42440 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  and  warning 
device  systems;  installation;  minimum 
requirements)  to  its  Cardinal  No.  2  Mine 
(I.D.  No.  15-17216)  located  in  Hopkins 
County.  Kentucky.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  two  belt  flights  to  be  monitored 
by  one  identification  line.  The 
petitioner  states  that  the  alternative 
method  of  monitoring  the  conveyor  belt 
would  not  diminish  the  safety  of  the 
miners. 

4.  Pilgrim  Mining  Company,  Inc. 

(Docket  No.  M-96-16-C) 

Pilgrim  Mining  Company,  Inc..  P.O. 
Box  2046,  Inez.  Kentudcy  41224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.388  (boreholes 
in  advance  of  mining)  to  its  Voyager 
Mine  Number  Two  (I.D.  No.  15-17639) 
located  in  Martin  County,  Kentucky. 
The  petitioner  requests  relief  from 
drilling  boreholes  horizontally  into  the 
coal  seam  when  approaching  within  200 
feet  of  an  adjacent  mine.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Shell  Energy  Co.,  Inc. 

(Docket  No.  M-96-17-C] 

Shell  Energy  Co.,  Inc.,  P.O.  Box  423, 
Fairmont,  West  Virginia  26554  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.380(d)(3)  and  (d)(4) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Stacey-Meranda  Mine  (I.D. 
No.  46-08086)  located  in  Harrison 
County.  West  Virginia.  The  petitioner 
has  installed  roof  support  along  the  No. 
2  belt  conveyor  between  Nos.  4  &  5 


blocks  for  a  distance  of  about  30  feet 
and  has  installed  post  and  cribs  for 
additional  roof  supports  due  to  a 
safeguard  notice  issued  on  October  31, 
1995.  The  petitioner  proposes  to 
maintain  the  affected  area  by  installing 
belt  crossover  or  crossimder  at  each  end 
of  the  clearance  area;  to  post  luminous 
warning  signs  that  state  "Danger  Close 
Clearance"  at  each  end  of  the  affected 
area;  to  install  start  and  stop  switches 
for  the  belt  conveyor  on  the  inby  and 
outby  ends  of  the  affected  area;  and  to 
deenergize.  lockout  and  tag  the 
disconnect  drives  when  maintenance  or 
cleaning  is  done  in  the  affected  area. 
The  petitioner  states  that  modification 
of  the  standard  would  result  in 
enhanced  safety  and  reduced  exposure 
to  hazardous  conditions  for  mine 
personnel. 

6.  Eagle  Nest,  Inc. 
[Docket  No.  M-96-lft-C) 

Eagle  Nest.  Inc..  P.O.  Box  270,  Van, 
West  Virginia  25206  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.503  (18.41)  (permissible  electric  face 
equipment;  maintenance)  to  its  Eagle 
Nest  Inc.  Mine  (I.D.  No.  46-07711) 
located  in  Boone  County,  West  Virginia. 
The  petitioner  proposes  to  replace  a 
padlock  on  battery  plug  connectors  on 
mobile  battery-powered  machiijps  used 
inby  the  last  open  crosscut  with  a 
threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  connector 
from  accidently  disengaging  while 
under  load;  to  have  a  tag  that  states  "DO 
NOT  DISENGAGE  PLUGS  UNDER 
LOAD"  on  all  battery  plug  connectors 
used  on  the  machines:  and  to  provide 
instructions  in  the  safe  practices  and 
provisions  to  all  persons  who  are 
required  to  operate  or  maintain  the 
machines.  The  p>etitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard.* 

7.  Consolidation  Coal  Company 

[Docket  No.  M-96-i9-Cl 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1) 
(weekly  examination)  to  its  Robinson 
Run  No.  95  Mine  (I.D.  No.  46-01318) 
located  in  Harrison  Coxmty.  West 
Virginia.  Due  to  deteriorating  roof 
conditions,  traveling  the  intake  air 
course  from  45  block  Main  North  to  3 
block  to  make  weekly  examinations 


would  be  unsafe.  The  petitioner 
proposes  to  establish  check  points  to 
monitor  methane  and  to  ensure  passage 
of  air,  to  maintain  the  check  points  in 
safe  condition  at  all  times;  to  have  a 
certified  person  test  for  methane  and  the 
quantity  of  air  at  each  check  point  on  a 
weekly  basis;  and  to  have  the  certified 
person  making  the  examinations  and 
tests  place  their  initials,  date,  and  time 
in  a  record  book  kept  on  the  surface  and 
made  available  for  inspection  by 
interested  persons.  The  petitioner 
asserts  that  the  pro{>osed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Kedco,  Inc. 

(Docket  No.  M-96-20-C1 

Kedco,  Inc.,  P.O.  Box  1358,  Gilbert. 
West  Virginia  25621  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.350  (air  courses  and  beh  haulage 
entries)  to  its  Kedco  No.  2  Mine  (I.D.  No. 
46-08019)  located  in  Mingo  County, 
West  Virginia.  The  petitioner  proposes 
to  allow  beh  air  to  be  blended  with  the 
air  to  the  faces  from  the  intalw  entries 
to  accommodate  the  spUt-tail  system  for 
ventilation.  The  petitioner  proposes  to 
install  a  low-level  carbon  monoxide 
detection  system  capable  of  providing 
both  visual  and  audible  alarm  signals  as 
an  early  warning  fire  detection  system 
in  all  belt  entries  used  as  intake  air 
courses.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Eagle  Nest,  Inc. 

[Docket  No.  M-96-21-C1 

Eagle  Nest.  Inc.,  P.O.  Box  270.  Van. 
West  Virginia  25206  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1403-5(g)  (criteria-belt  conveyors)  to 
its  Eagle  Nest  Mine  (I.D.  No.  46-07711) 
located  in  Boone  Counfy,  West  Virginia. 
The  petitioner  proposes  to  clearly  mark 
the  outby  and  inby  ends  of  all  areas 
with  signs  where  24  inches  of 
unobstructed  clearance  cannot  be 
provided  as  a  clear  travelway  on  both 
sides  of  all  belt  conveyors;  to  provide 
belt  crossings  for  adequate  clearance 
adjacent  to  areas  of  less  than  24  inches 
of  clearance,  man  doors  to  adjacent 
entries,  access  through  a  crosscut  to  an 
adjacent  entry,  and  control  switches  to 
shut  off  the  belt;  to  identify  alternate 
access  routes  with  appropriate  signs;  to 
have  the  areas  clear  of  persons  working 
or  traveling  while  the  belt  is  in 
operation  where  there  is  less  than  24 
inches  of  clearance;  to  have  a  minimum 
of  24  inches  of  clearance  on  the  tight 
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side  of  the  belt  conveyors  for  all  futiire 
mine  development  except  where 
secondary  roof  or  rib  support  is 
installed  outby  the  section  loading 
point;  and  to  submit  proposed  revisions 
including  initial  and  refresher  training 
for  the  Part  48  Training  Plan  to  the 
District  Manager  within  60  days  after 
the  proposed  decision  becomes  final. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  KenAmerican  Resources,  Inc. 

(Docket  No.  M-96-22-C1 

KenAmerican  Resources,  Inc..  7590 
State  Highway  181,  Central  Qty, 
Kentucky  42330  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.380(g)  (escapeways;  bitiuninous  and 
lignite  mines)  to  its  Paradise  No.  11 
Mine  (ID.  No.  15-17606)  located  in 
Muhlenberg  County,  Kentucky.  The 
petitioner  proposes  to  use  a  two  phase 
initial  development  stage  outlined  in 
this  petition  during  and  until 
completion  of  the  initial  development 
stage  for  its  No.  9  Slope.  The  petitioner 
states  that  the  initial  development  stage 
is  the  normal  course  of  mining  in  the 
No.  9  seam  from  the  time  of 
commencement  of  mining  until 
connection  to  the  airshaft  and  to  be 
completed  when  the  coimection  is  made 
to  the  airshaft.  The  petitioner 
specifically  requests  modification  of  the 
standard  so  that  the  primary  escapeway 
for  the  No.  9  slope  would  not  be 
required  to  be  separated  from  the  belt 
entries  until  completion  of  the  initial 
development  stage.  The  petitioner  is 
currently  operating  in  the  No.  11  seam 
with  the  No.  9  seam  approximately  100 
feet  below  and  construction  of  a  slope 
into  the  No.  9  seam  commenced  on  the 
surface.  The  petitioner  intends  to 
maintain  works  in  the  No.  1 1  seam  on 
an  active  status  and  to  shift  operations 
to  the  No.  9  seam  when  the  (No.  9  slope) 
is  completed.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  BHP  Minerals 

(Docket  No.  M-96-23-C1 

BHP  Minerals,  P.O.  Box  155. 
Fruitland,  New  Mexico  87416  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.807-3  (movement  of 
equipment;  minimum  distance  from 
high-voltage  lines)  to  its  Navajo  Mine 
(ID.  No.  2&-O0O97)  located  in  San  Juan 
County,  New  Mexico.  The  petitioner 
proposes  to  use  within  three  feet  of  the 
25,000-volt  railway  trolley  system 


equipment  that  do  not  contain  a  boom 
or  mast  or  that  is  capable  of  extension 
into  the  railway  trolley  in  normal 
operation.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  wovdd 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations,  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
22. 1996.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  April  12, 1996. 
Patricia  W.  SOnj. 

Director,  Office  of  Standards,  Regulations, 

and  Variances. 

|FR  Doc.  96-9764  Filed  4-19-96;  8:45  am) 

MLUNOCOOC  4S1»-4»-P 


Extension  of  Deadline  for  Submission 
of  Applications  for  SQA  96-03 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  DOL 

SUMMARY:  This  Notice  announces  an 
extension  of  SGA  96-03  from  April  15. 
1996,  to  April  24. 1996,  for  applications 
for  assistance  In  providing  employment, 
training,  supportive  and  transitional 
housing  services  for  eligible  homeless 
veterans.  Awards  are  anticipated  to  be 
made  in  June  1996. 
CLOSINQ  DATE:  The  closing  date  for 
receipt  of  a  completed  application 
package  in  response  to  this  notice  is 
April  24,  1996. 

ADDRESS:  A  copy  of  the  application 
package  and  instructions  for  c^pletion 
may  be  obtained  by  written  request 
directed  to:  U.S.  Department  of  Labor, 
Office  of  Procurement  Services,  Rm. 
N5416,  200  Constitution  Ave..  NW.. 
Washington  DC  20210,  Attention: 
Grants  Specialist  Lisa  Harvey, 
Telephone  (202)  219-9355,  or  U.S. 
Department  of  Housing  and  Urban 
Development,  Office  of  Special  Needs 
Assistance  Programs,  Rm.  7266,  451  7th 
Street,  SW.,  Washington  DC  20410, 
Attention  Paul  B.  Doman,  Telephone 
(202)  708-1226,  Reference  SGA  96-03. 
The  U.S.  Department  of  Labor  Grant 
Officer  will  insiue  the  integrity  of  this 
competition  and  will  ensure  awards  are 


made  in  accordance  with  appropriate 
U.S.  Department  of  Labor  and  U.S. 
Department  of  Housing  and  Urban 
Development  regulations  and  the 
criteria  specified  above. 

Signed  at  Washington.  DC  this  16th  day  of 
April,  1996. 

Lawrenoe ).  Kum, 

Grant  Officer. 

(FR  Doc.  96-9822  Filed  4-19-96;  8:45  am] 

MUJNQ  OOOf  4eiO^?«-ll 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-043] 

Notice  of  Prospective  Patent  Ucense 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Computer  Sciences  Corporation 
(CSC),  of  Calverton,  Maryland,  has 
applied  for  a  partially  exclusive  license 
to  practice  the  invention  disclosed  in 
NASA  Case  No.  GSC-13,672-1,  entitled 
"System  and  Method  for  Creating  Expert 
Systems,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administration  of  the  National 
Aeronautics  and  Space  Administration. 
CSC  has  requested  a  partially  exclusive 
license  to  practice  the  invention  in  the 
area  of  aerospace,  healthcare,  and  ship 
naAdgation.  Written  objections  to  the 
prospective  grant  of  a  license  to  CSC 
should  be  sent  to  Mr.  R.  Dennis 
Marchant,  Patent  Counsel,  NASA 
Goddard  Space  Flight  Center,  Mail  Code 
204,  Greenbelt,  Maryland  20771. 

DATES:  Responses  to  this  Notice  must  be 
received  by  jime  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  Dennis  Marchant,  Patent 
Counsel,  (301)  286-7351. 

Dated:  April  IS,  1996. 
Edward  A.  Franlde, 
General  Counsel. 

(FR  Doc.  96-9797  Filed  4-19-96;  8:45  am] 
MLUNQ  COOE  7S1IM)1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
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ACTION:  Notice  of  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Grant/Cooperative 
Agreement  Provisions. 

3.  The  form  number  is  applicable: 
None. 

4.  How  often  the  collection  is 
required:  On  occasion,  one  time. 

5.  Who  will  be  required  or  asked  to 
report:  Recipients  of  NRC  grants  or 
cooperative  agreements. 

6.  An  estimate  of  the  number  of 
responses:  90.5. 

7.  The  estimated  number  of  annual 
respondents:  60. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,068.5  (17.8 
hours  per  respondent). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  The  Division  of 
Contracts  uses  provisions,  required  to 
obtain  or  retain  a  benefit  in  its  awards 
and  cooperative  agreements  to  ensure: 
adherence  to  Public  Laws,  that  the 
Government's  rights  are  protected,  that 
work  proceeds  on  schedule,  and  that 
disputes  between  the  Government  and 
the  recipient  are  settled. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Docimient  Room,  2120  L  Street.  NW 
(Lower  Level).  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC.  area  can  access  the 
submittal  via  modem  on  the  Public 
Dociunent  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington.  DC.  area  can 
dial  FedWorld.  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 


Public  Ekxniment  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May 
22,  1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0107),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Comments  can  alsolle— 
submitted  by  telephone  at  (202)  395- 
3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  16tfa  day 
of  April,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Craafbrd. 

Designated  Senior  Official  far  Information 
Resources  Management. 
(FR  Doc.  96-9855  Filed  4-19-96;  8:45  am] 

BIUJNQOOOC  7Me-t1-# 


Correction  to  Notice  of  Partiai  Deniei  of 
Amendment  to  Fsciiity  Operating 
Ucenses  and  Opportunity  for  a 
Hearing 

On  April  10. 1996,  the  Federal 
Register  published  a  Notice  of  Partial 
Denial  of  Amendment  to  Facility 
Operating  Licenses  and  Opportunity  for 
a  Hearing.  On  page  15983,  under 
Conunonwealth'Edison  Company, 
Docket  Nos.  STN  50-454,  STN  50-455, 
STN  50-456  and  STN  50-457.  first 
paragraph,  the  Facility  Operating 
License  Nos.  should  have  read  NPF-37. 
NPF-66.  NPF-72  and  NPF-77. 

Dated  at  Rockville,  Mainland,  this  16th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  Jr.. 

Sr.  Project  Manager,  Project  Directorate  lU- 
2,  Division  of  Reactor  Projects— M/IV.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-9853  Filed  4-19-96:  8:45  am] 
BItUNQ  COOC  rSMMM-P 

[Docket  Nos.  50-413  and  50-414] 

Duke  Power  Company,  et  al;  Notice  of 
Consideration  of  Issuartce  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Correction. 

SUMMARY:  This  docimient  corrects  a 
notice  appearing  in  the  Federal  Register 
on  April  16.  1996  (61  FR  16649),  that 
states  that  the  Commission  is 
considering  issuance  of  an  amendment 


to  Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52,  issued  to  the  Duke 
Power  Company.  This  action  is 
necessary  to  change  the  filing  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  telephone 
(301)415-7163. 

SUPPl^MNTARY  MFORMATXM:  On  page 
16650.  in  the  third  complete  paragraph 
in  the  center  column,  the  date  "May  15. 
1996,"  should  read  "May  16. 1996." 

Dated  at  Rockville.  Maryland,  this  17th  day. 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 

Michael  T.  LeMT, 

Chief.  Rules  Review  Section.  Rules  Review 
and  Directives  BraiKh.  Division  of  Freedom 
of  Information  and  Publications  Services, 
Office  of  Administration . 
IFR  Doc.  9fr-9858  Filed  4-19-96:  8:45  am] 

■UMOCOOE  TtW  l1-» 


[Docket  No.  S0-4iq 

Houston  Lighting  and  Power 
Company,  et  ai.;  Notice  of 
Consideration  of  Issuance  of 
Amerxjments  to  Facility  Operating 
Ucenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  April  16.  1996  (61  FR  16651),  that 
states  that  the  Commission  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NTF- 
76,  issued  to  the  Houston  Lighting  and 
Power  Company  This  action  is 
necessary  to  change  the  filing  date. 

FOR  FUflT)«R  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief.  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  aj?d  Publications  Services. 
Office  of  Administration,  telephone 
(301)415-7163. 

SUPPLEMENTARY  MFORMATION:  On  page 
16653,  in  the  fifth  complete  paragraph 
in  the  first  column,  the  date  "May  15, 
1996,"  should  read  "May  16,  1996." 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  April  1996. 
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For  the  Nuclear  Regulatory  Conunission. 
Michael  T.  Lesar, 

Chief.  Rules  Review  Section.  Rules  Review 
and  Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications  Services. 
Office  of  Administration. 
IFR  Doc.  96-9857  Filed  4-19-96,  8:45  ami 
MLUNO  COOC  7SM-Q1-P 


[Docket  No.  50-344] 

Portland  General  Electric  Company, 
Trojan  Nuclear  Plant;  Order  Approving 
the  Decommissioning  Plan  and 
Auttiorizing  Decommissioning  of 
Faculty 

I 

The  Portland  General  Electric 
Company  (PGE  or  the  licensee)  is  the 
holder  of  FaciUty  Operating  License  No. 
NfPF-1  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or  the 
Commission)  pursuant  to  10  CFR  Part 
50  on  November  21,  1975,  for  the 
operation  of  the  Trojan  Nuclear  Plant 
(TNP  or  the  facility).  The  facility  is 
located  on  the  west  bank  of  the 
Columbia  River  in  Columbia  County. 
Oregon.  The  license  was  amended  to  a 
possession-only  license  on  May  5.  1993, 
removing  the  authority  of  the  licensee  to 
operate  TNP. 

n 

The  plant  operated  until  November  9, 
1992.  when  a  leak  in  the  "B"  steam 
generator  was  detected  and  forced  a 
shutdown  of  the  plant.  The  licensee 
notified  the  NRC  of  the  decision  to 
permanently  cease  power  operations  on 
januan,'  27,  1993.  The  fuel  was 
transferred  to  the  spent  fuel  pool,  and 
on  March  24,  1993.  the  NRC  staff  issued 
a  Confirmatory  Order  to  confirm  a  PGE 
commitment  not  to  place  fuel  back  into 
the  reactor  building  without  written 
approval  bv  the  NRC.  The  operating 
license  was  amended  to  a  possession- 
only  license  on  May  5,  1993.  TNP  is 
permanently  defueled  and  cannot  be 
operated  nor  can  fuel  be  place.!  in  the 
reactor  under  the  terms  of  the  license. 
The  licensee  submitted  the 
decommissioning  plan  and  a 
supplement  to  the  environmental  report 
for  TNP  on  January  26,  1995. 

On  March  8,  1995.  in  accord  with  10 
CFR  50  82(e),  a  Notice  of  Receipt  of  the 
Decommissioning  Plan  and  the 
Supplement  to  the  Environmental 
Report  and  an  Opportunity  for  Public 
Comment  were  published  in  the  Federal 
Register  (60  PR  12788).  Becau.se  of 
public  interest  in  the  decommissioning 
process,  the  Federal  Register  notice 
announced  a  local  public  meeting  to 
provide  the  public  an  opportunity  to 


comment  on  the  plan.  The  meeting  was 
held  on  March  29. 1995.  at  St.  Helens. 
Oregon,  and  was  transcribed. 

By  a  letter  of  December  18.  1995,  the 
staff  informed  the  licensee  that  the 
decommissioning  plan  was  acceptable. 
The  staff  documented  its  review  of  the 
licensee's  decommissioning  plan  and 
supplement  to  the  environmental  report 
in  a  safety  evaluation  report  and 
environmental  assessment  related  to  the 
licensee's  request  to  authorize  facility 
decommissioning.  Public  comments 
received  at  the  meeting  on  March  29, 
1995,  in  St.  Helens,  Oregon,  were 
addressed  in  an  appendix  to  the  safety 
evaluation  report. 

On  December  22, 1995.  by  a  notice  in 
the  Federal  Register  (60  FR' 66569)  the 
Commission  announced  that  the 
Commission  was  considering  issuance 
of  an  Order  approving  the  Trojan 
Decommissioning  Plan.  The  notice  also 
offered  an  opportunity  for  a  hearing  on 
the  licensee's  decommissioning  plan. 
The  licensee  and  members  of  the  public 
were  afforded  30  days  from  the  date  that 
the  notice  appeared  in  the  Federal 
Register  to  submit  a  request  for  hearing 
and  a  petition  for  leave  to  intervene.  No 
request  for  a  hearing  has  been  filed. 

On  January  22. 1996,  the  Oregon 
Department  of  Energy  (ODOE)  issued 
the  results  of  its  review  of  the  PGE 
decommissioning  plem  for  Trojan.  The 
ODOE  also  offered  a  30  day  window  of 
opportunity  for  members  of  the  public 
to  request  a  hearing  under  the  State  of 
Oregon  statutes.  On  February  13,  1996, 
the  NRC  staff  and  the  ODOE  held  a  joint 
public  meeting  near  the  plant  site  in  the 
town  of  Rainier,  Oregon.  The  results  of 
the  review  by  both  the  NRC  staff  and  the 
ODOE  staff  of  the  licensee's 
decommissioning  plan  and  the 
supplement  to  the  envirorunental  report 
were  presented.  There  were  no 
comments  by  members  of  the  public. 
The  time  period  in  which  a  member  of 
the  public  or  the  licensee  could  request 
a  contested  case  hearing  in  the  State 
venue  on  the  proposed 
decommissioning  expired  without  a 
request.  On  March  7.  1996,  the  Energy 
Facility  Siting  Council  of  the  ODOE 
voted  to  approve  the  proposed  rule  that 
allows  the  licensee  to  proceed  with 
decommissioning. 

Ill 

The  NRC  has  reviewed  the  F^GE 
decommissioning  plan  with  respect  to 
the  provisions  of  the  Commission's 
rules  and  regulations  and  has  found  that 
decommissioning  as  described  in  the 
TNP  Decommissioning  Plan  will  be 
performed  in  accordance  with  the 
regulations  of  10  CFR  50.82  and  10  CFR 
Chapter  I  and  will  not  be  inimical  to  the 


common  defense  and  security  or  to  the 
health  and  safety  of  the  public. 

IV 

Pursuant  to  10  CFR  51.21.  51.30,  and 
51.35,  the  Commission  prepared  an 
environmental  assessment,  which  was 
issued  on  December  18. 1995.  The 
Commission  published  on  December  22, 
1995.  in  the  Federal  Register  (60  FR 
66568)  a  notice  of  issuance  of  the 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact.  On 
the  basis  of  the  environmental 
assessment,  the  Commission  has 
determined  that  the  proposed  action 
will  not  result  in  any  significant 
environmental  impact  and  that  an 
environmental  impact  statement  need 
not  be  prepared. 


Accordingly,  pursuant  to  Sections 
103, 161b.  161i.  and  161o.  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
U.S.C.  §§2133.  2201(b).  2201(i). 
2201(o).  and  10  CFR  50.82.  the  PGE 
Decommissioning  Plan  is  approved  and 
decommissioning  of  TNP  is  authorized 
in  accordance  with  the  plan. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
authorization  to  decommission  the 
facility  of  January  26.  1995.  as 
supplemented  November  13,  1995;  (2) 
the  Environmental  Assessment  by  the 
U.S.  Nuclear  Regulatory  Commission 
Related  to  the  Request  to  Authorize 
Facility  Decommissioning,  December 
1995;  and  (3)  the  Safety  Evaluation 
Report  by  the  U.S.  Nuclear  Regulatory 
Commission  Related  tp  the  Request  to 
Authorize  Facility  Decommissioning, 
December  1995.  "These  documents  are 
available  for  public  inspection  at  the 
CoiTunission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  N\V, 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  for  the  TNP  at 
the  Branford  Price  Millar  Library. 
Portland  State  University,  Portland, 
Oregon  97207. 

Dated  at  Rockvilie.  Maryland,  this  15th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 

Director.  Office  of  Nuclear  Reactor 

Regulation 

(FR  Doc.  96-9854  Filed  4-19-96;  8:45  ami 
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[Docket  Not.  50-272,  50-911,  AND  50-354] 

Public  Service  Electric  and  Gas 
Company;  Notice  of  Wltttdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Comnussion)  has 
granted  the  request  of  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
to  withdraw  its  December  9, 1994, 
application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  DFR-70 
and  DPR-75  for  Salem  Nuclear 
Generating  Station,  Units  1  and  2, 
located  in  Salem  County,  New  Jersey; 
and  Items  2  and  3  of  the  November  28, 
1994  application  for  proposed 
amendinent  and  its  October  18, 1993. 
appUcation  for  proposed  amendment  to 
Facility  Operating  License  NFP-57  for 
Hope  Creek  Nuclear  Generating  Station, 
also  located  in  Salem  County,  New 
Jersey. 

The  Conunission  had  previously 
issued  Notices  of  Consideration  of 
Issuance  of  Amendinent  published  in 
the  Federal  Register  on  March  29, 1995 
(60  FR  16199),  August  2.  1995  (60  FR 
39450).  and  December  8.  1993  (58  FR 
64615).  However,  by  letter  dated  April 
3, 1996,  the  licensee  withdrew  the 
changes  identified  above. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  December  9, 1994, 
November  28, 1994,  and  October  18, 
1993.  and  the  licensee's  letter  dated 
April  3,  1996,  which  withdrew  the 
changes  identified  above.  The  above 
dociunents  are  available  for  pubhc 
inspection  at  the  Commission's  Public 
Ekxument  Room,  the  Gehnan  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Salem  Free  PubUc  Library, 
112  West  Broadway,  Salem,  New  Jersey 
08079  (for  Salem  Nuclear  Generating 
Station.  Units  1  and  2);  and  the 
Pennsville  Public  Library,  190  S. 
Broadway,  Pennsville,  New  Jersey 
08070  (for  Hope  Creek  Nuclear 
Generating  Station). 

Dated  at  Rockvilie,  Maryland,  this  16th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolz, 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projects — I/n,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  96-9856  Filed  4-19-96;  8:45  am] 

MLUNO  COOE  7«M-«1-P 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday.  May 
2  and  Friday.  May  3, 1996,  at  the 
Washington  Marriott,  1221  22nd  Street 
NW.,  Washington,  DC,  in  the  Dupont 
Room.  The  meetings  are  tentatively 
scheduled  to  begin  at  9:00  a.m.  each 
day.  The  Commission  will  review  draft 
reports  on  access  to  care  for  Medicare 
beneficiaries,  setting  volume 
performance  standards  and  updating  the 
Medicare  Fee  Schedule  conversion 
factor  for  1995,  and  Medicare 
beneficiary  financial  liability.  Other 
topics  for  discussion  could  include 
academic  medical  centers,  employer- 
provided  supplemental  insurance,  {tnd  a 
description  of  a  Conmiission-sponsored 
managed  care  survey.  A  final  agenda 
will  be  available  on  Friday,  April  26, 
1996  and  will  be  mailed  at  that  time. 
ADDRESS:  2120  L  Street,  NW.;  Suite  200; 
Washington.  DC  20037.  The  telephone 
number  is  202/653-7220. 
FOR  FURTHER  INFORMA-PON  CONTACT: 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPLEMENTARY  INFORMATION:  If  you  are 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
202/653-7220  after  April  25,  1996. 
Lauren  LeRoy, 
Execu  tive  Director. 

[FR  Doc.  96-9864  Filed  4-19-96;  8:45  am) 
BILLM6  COOE 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relesse  No.  IC-21890;  812-0528] 

Baker,  Fentress  &  Company,  et  al.; 
Notice  of  Application 

April  15, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (The  "Act"). 

APPLICANTS:  Baker.  Fentress  &  Company 
(the  "Company");  JALC  Acquisition 
Corp.  ("Acquisition  Corp.");  Meadow 
Lane  Associates,  L.P.,  Purchase 
Associates.  L.P..  L.R.K.  Savings.  L.P.. 
SLSB  Partners,  L.P..  and  Island  Drive 
Partnere,  L.P.  (collectively,  the  "LEVCO 
Partnerehips");  and  John  A.  Levin, 


Melody  L.  Prenner  Samell.  and  Jeffi«y 
A.  Kigner  (collectively,  the  "Individual 
Applicants"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
fitim  sections  2(a)(3)(D),  2(a)(19).  and 
12(d)(3).  under  sections  6(c)  and  17(b) 
for  an  exemption  from  section  17(a),  and 
under  section  17(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  (1)  permit  the 
Company  to  acquire  all  of  the 
outstanding  securities  of  John  A.  Levin 
&  Co..  Inc.  ("LEVCO")  and  mei^ 
LEVCO  into  Acquisition  Corp.;  (ii) 
permit  the  Company  to  implement  an 
incentive  compensation  plan  for  LEVCO 
and  the  Individual  Applicants;  (iii) 
permit  LEVCO  to  continue  to  operate 
and  advise  the  LEVCO  Partnerships,  as 
general  partner,  and  to  make  additional 
contributions  to  a  LEVCO  Partnership 
and  to  receive  incentive  compensation 
from  the  limited  partners;  and  (iv)  deem 
limited  partners  of  the  LEVO 
Partner^ps  who  are  not  otherwise 
affiUated  persons  of  the  company  to 
continue  to  be  deemed  not  to  be 
affiliated  persons  if  such  limited  partner 
owns  an  interest  in  the  LEVCO 
Partnerships  of  less  than  five  percent. 
FILJNQ  DATES:  The  application  was  filed 
on  March  13, 1995,  and  amended  on 
July  24.  and  December  11  1995. 
Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

fCARINQ  OR  NOTTICATION  OF  HEARmG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs  Secretary 
and  serving  applicant  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  May  9,  1996.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request  such 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants,  200  West  Madison  Street, 
Suite  3510.  Chicago,  Illinois  60606. 
Attn:  David  D.  Peterson,  President  and 
Chief  Executive  Officer;  and  John  A. 
Levin  &  Co..  Inc.,  One  Rockefeller  Plaza. 
25th  Floor,  New  York,  New  York  10020. 
Attn:  John  A.  Levin,  President. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
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942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  registered  under 
the  Act  as  a  closed-end  management 
investment  company.  Since  its 
inception,  the  Company  has  been 
internally  managed  by  its  officers  under 
the  supervision  of  its  board  of  directors. 
The  Company  is  also  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  and  it 
actively  solicits  investment  advisory 
accounts.  Acquisition  Corp.  is  a  wholly- 
owned  subsidiary  of  the  Company, 
organized  for  the  purpose  of  acquiring 
LEVCO  (the  "Acquisition"). 

2.  LEVCO  is  a  registered  Investment 
adviser  with  an  established  investment 
management  business.  The  Individual 
Applicants  collectively  own 
approximately  91  percent  of  the 
outstanding  common  stock  of  LEVCO. 

3.  Each  LEVO  Partnership  is 
organized  as  a  limited  partnership.  The 
LEVCO  Partnerships  are  private 
investment  companies  relying  on  the 
exclusion  from  the  definition  of 
investment  company  provided  by 
section  3(c)(1)  of  the  Act.  The  LEVO 
Partnerships  are  advised  by  LEVCO. 
Applicants  request  that  the  proposed 
relief  apply  to  the  LEVCO  Partnerships 
and  all  subsequently  organized  private 
investment  companies  that  rely  on 
section  3(c)(1)  of  the  Act  and  that  are 
advised  by  NEW  LEVCO  or  an  entity 
controlling,  controlled  by,  or  under 
common  control  with  NEW  LEVCO  or 
in  which  GP  Subsidiary  (as  defined 
below)  or  another  entity  controlled  by 
the  Company  is  a  general  partner. 
Applicants  also  request  that  the 
proposed  relief  apply  to  the  Individual 
Applicants  and  other  persons  who 
become  similarly  situated  in  the  future. 

4.  The  Company  believes  that  growth 
by  increasing  the  assets  under 
management  of  the  Company  is  in  the 
best  interests  of  the  Company  and  its 
stockholders.  Consequently,  on 
November  5,  1992,  the  Company's  board 
approved  the  Company  providing 
investment  management  services  to 
third  parties.  The  Company  anticipates 
that  fees  resulting  from  the  investment 
management  services  will  enable  the 
Company  to  achieve  part  of  its  objective 
to  increase  its  earnings  potential, 
decrease  expenses  and  to  strengthen  its 


ability  to  retain  and  attract  highly 
qualified  persormel.  However,  the 
hitemal  Revenue  Code  of  1986  (the 
"Code")  limits  the  amotmt  of  revenue 
from  investment  management  services 
the  Company  can  receive  without 
jeopardizing  its  status  as  a  "regulated 
investment  company"  under  Subchapter 
M  of  the  Code.  Accordingly,  the 
Company's  board  approved  the 
organization  of  a  subsidiary  to  perform 
investment  management  services. 
Subsequently  the  opportunity  to  acquire 
LEVCO  was  presented  to  the  Company. 

5.  The  Company  proposes  to  acquire, 
throiigh  Acquisition  Corp..  all  of  the 
outstanding  stock  of  LEVCO.  along  with 
LEVCO's  wholly-owned  broker-dealer 
subsidiary  ("LEVCO  Broker 
Subsidiary")  and  another  wholly-owned 
company  ("GP  Subsidiary"),  which  is 
the  general  partner  of  eadi  of  the 
LEVCO  Partnerships.  LEVCO  will  be 
merged  into  Acquisition  Corp.,  with 
Acquisition  Corp.  being  the  surviving 
entity  (the  surviving  merged  entity  is 
referred  to  as  'NEW  LEVCO").  NEW 
LEVCO  will  be  a  subsidiary  of  the 
Company,  and  will  itself  have  two 
wholly-owned  subsidiaries:  LEVCO 
Broker  Subsidiary  and  GP  Subsidiary. 
All  of  the  outstanding  common  stock  of 
NEW  LEVCO  may  be  transferred  to 
another  wholly-owned  subsidiary  of  the 
Company  (not  yet  formed)  resulting  in 
NEW  LEVCO's  being  an  indirect  wholly- 
owned  subsidiary  of  the  Company. 

6.  Applicants  request  reUefto:  (a) 
permit  the  Company  to  consummate  the 
Acquisition  by  (i)  exempting  the 
Company  from  section  12(d)(3)  of  the 
Act  to  permit  the  Company  to  acquire 
and  hold  100  p>ercent  of  the  outstanding 
common  stock  of  NEW  LEVCO,  and  (ii) 
exempting  the  Company  and  its 
otherwise  non-interested  directors  from 
section  2(a)(19)  of  the  Act,  permitting 
them  to  continue  to  be  non-interested 
directors  of  the  company  despite  the 
Company's  ownership  of  NEW  LEVCO; 
(b)  permit  NEW  LEVCO  to  implement  a 
performance-based  compensation  plan; 
and  (c)  permit  NEW  LEVCO  to  continue 
to  operate  the  LEVCO  Partnerships  by  (i) 
exempting  the  general  partner  and  each 
LEVCO  Partnership  from  section  17(a) 
of  the  Act  to  permit  the  general  partner 
to  make  additional  contributions  to  or 
withdrawal  of  capital  from  a  LEVCO 
Partnership,  (ii)  exempting  the 
Company,  NEW  LEVCO  and  certain 
limited  partners  in  the  LEVCO 
Partnerships  from  section  2(a)(3)(D)  of 
the  Act  so  that  the  Company  and  such 
Umited  partners  will  not  be  deemed  to 
be  affiliated  persons  of  each  other,  and 
(iii)  permitting  GP  Subsidiary  under 
section  17(d)  and  rule  17d-l  to  serve  as 
the  general  partner  of  the  LEVCO 


Partnerships  and  to  receive  incentive 
compensation  in  connection  with  its 
services  to  the  partnerships. 

7.  The  Acquisition  has  men 
negotiated  at  arms'  length  and  was 
approved  unanimously  by  the 
Company's  directors,  including  all  of    . 
the  non-interested  directors.  No  director 
of  the  Company  is  an  affiliated  person 
of  LEVCO  and  none  will  benefit  from 
the  Acquisition  except  through  his/her 
shareholdings  in  the  Company.  The 
Acquisition  also  will  be  subject  to 
approval  by  the  holders  of  a  majority  of 
the  Company's  outstanding  common 
stock.  The  Company  has  retained  Lazard 
Freres  &  Co.  LLC  ("Lazard")  as  its 
financial  advisor  in  connection  with  the 
Acquisition.  Lazard  has  rendered  an 
oral  opinion  regarding  the  {aimess  of 
the  financial  terms  of  the  Acquisition  to 
the  Company  and  its  stockholders. 
Lazards  will  be  asked  to  provide  a 
written  opinion  to  be  included  in  the 
Company's  proxy  materials. 

8.  The  Company  intends  that  NEW 
LEVCO  adopt  an  incentive 
compensation  plan  (the  "Bonus  Plan") 
through  which  cash  bonuses  would  be 
paid  to  officers  and  employees  of  NEW 
LEVCO  if  stated  performance  goals  are 
reached.  The  Bonus  Plan,  which  will  be 
subject  to  approval  by  the  Company's 
stockholders,  is  intended  to  meet  the 
requirements  of  section  162(m)  of  the 
Code  and  thereby  preserve  NEW 
LEVCO's  ability  to  deduct  all  of  its 
compensation  expense  for  federal 
income  tax  purposes.  The  Bonus  Plan 
will  be  administered  by  a  committee  of 
the  Company's  board,  all  of  the 
members  of  which  will  be  non- 
interested  directors  of  the  Company  and 
who  will  not  be  eligible  to  participate  in 
the  plan  (the  "Compensation 
Committee").  The  Compensation 
Committee  will  consider  in  its 
evaluation  of  the  compensation  of 
Company  officers  any  compensation 
received  by  them  as  officers  or 
employees  of  NEW  LEVCO. 

9.  Upon  consummation  of  the 
Acquisition,  and  subject  to  approval  by 
its  stockholders,  the  Company  expects 
to  "externalize"  the  management  of  its 
portfolio  of  publicly-traded  securities  to 
NEW  LEVCO.  Applicants  believe  that 
the  cost  to  the  Company  of  the  services 
to  be  provided  by  NEW  LEVCO  is 
expected  to  be  approximately  equal  to 
the  cost  of  such  services  provided 
internally,  although  any  element  of 
profit  would  ultimately  benefit  the 
Company  and  its  stockholders. 

10.  GP  Subsidiary  will  continue  to  be 
general  partner  of  each  of  the  LEVCO 
Partnerships.  As  general  partner,  GP 
Subsidiary  may  be  required  from  time  to 
time  to  make  additional  contributions  of 


capital  to  a  LEVCO  Partnership  in  order 
to  enable  the  Partnership  to  continue  to 
be  taxed  as  a  partnership  rather  than  a 
corporation  for  federal  income  tax 
purposes  and  may  also  from  time  to 
time  desire  to  withdraw  capital  no 
longer  required  for  that  purpose.  GP 
Subsidiary  may  receive  from  the 
account  of  each  limited  partner  in  a 
LEVCO  Partnership  an  incentive 
allocation  which  is  disproportionate  to 
GP  Subsidiary's  percentage  of  the 
Partnership's  capital.  The  incentive 
allocation  will  comply  with  rule  105-3 
under  the  Advisers  Act. 

Applicants'  Legal  Analysis 

The  Acquisition 

1.  Section  12(d)(3)  generally  makes  it 
unlawful  for  any  registered  investment 
company  to  purchase  any  security 
issued  by  a  broker-dealer  or  an 
investment  adviser.  The  section  was 
intended  to  limit  the  exposure  of 
registered  investment  companies  to 
entrepreneurial  risks  peculiar  to 
securities  related  businesses,  and  to 
prevent  potential  conflicts  of  interest 
and  reciprocal  practices. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  transaction  from  any 
provision  of  the  Act,  or  any  rule  or 
regulations  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessar\' 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  under  section  6(c)  from 
section  12(d)(3)  to  permit  the  Company 
to  hold  a  direct  or  indirect  interest  in  a 
company  registered  as  an  investment 
adviser  and  in  a  registered  broker- 
dealer. 

3.  The  Company  believes  that  its 
continued  viability  as  a  closed-end 
investment  company  is  dependent  upon 
its  continuing  ability  to  grow  by 
increasing  assets  under  management. 
The  Company  also  believes  that  the 
development  of  an  investment  advisory 
business  is  a  responsible  and 
appropriate  means  of  attaining  these 
objectives.  The  Company  believes  that 
there  is  no  indication  that  the  potential 
for  the  type  of  abuse  intended  to  be 
eliminated  by  section  12(d)(3)  is 
presented  by  the  proposed  Acquisition. 
Moreover,  absent  the  limitations 
imposed  by  the  Code,  applicants  believe 
that  the  Company  would  be  permitted  to 
engage  directly  in  the  activities 
conducted  by  LEVCO  without  the  need 
for  exemptive  relief.  The  Company 
believes  that  the  standards  set  forOi  in 
section  6(c)  have  been  met. 


4.  Section  2 (a) (19)  defines  an 
"interested"  person  of  an  investment 
company  as,  among  other  things,  one 
who  is  an  "affiliated  person"  of  the 
investment  company's  investment 
adviser.  Section  2(a)(3)  defines  an 
"affiliated  person"  of  an  entity  as  one 
who  controls  that  entity.  Section  10(a) 
of  the  Act  requires  that  no  more  than  60 
percent  of  an  investment  company's 
directors  be  "interested"  persons  of  the 
investment  company.  The  Company 
requests  an  exemption  under  section 
6(c)  from  section  2(a)(19)  so  that  the 
Company's  directors  will  not  be  deemed 
to  be  "interested"  persons  of  the 
Company  solely  because  of  the 
Coippanv's  ovmership  of  NEW  LEVCO. 
Because  NEW  LEVCO  will  be  a  wholly- 
owned  direct  or  indirect  subsidiary  of 
the  Company,  the  directors  of  the 
Company  may  be  deemed  to  control 
NEW  LEVCO,  which  will  be.  after  the 
extemalization,  the  Company's 
investment  adviser.  Thus,  all  of  the 
Company's  directors  would  be  affiliated 
with  the  Company's  investment  adviser, 
and,  therefore,  an  "interested"  person  of 
the  Company. 

5.  The  purpose  of  defining  affiliated 
persons  of  an  investment  company's 
investment  adviser  as  interested  persons 
is  that  persons  with  ties  to  the 
investment  adviser  may  be  presumed  to 
have  interests  that  are  diametrically 
opposed  to  the  interest  of  the 
investment  company.  The  Company 
contends  that  because  NEW  LEVCO  will 
be  wholly-owned,  directly  or  indirectly, 
by  the  Company,  that  disparity  of 
interests  will  not  be  present.  The 
Company  therefore  believes  that  the 
standards  for  exemptive  relief  under 
section  6(c)  have  been  met. 

NEW  LEVCO's  Operations 

6.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  generally  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  or  an  affihated 
person  of  such  a  person,  from 
participating  in  any  "joint  enterprise  or 
other  joint  arrangement  or  profit-sharing 
plan"  in  which  the  registered 
investment  company  or  a  company 
controlled  by  the  registered  investment 
company  is  a  participant.  Applicants 
request  an  order  under  section  17(d)  and 
rule  17d-l  to  permit  NEW  LEVCO  to 
implement  the  Bonus  Plan  pursuant  to 
which  performance-based  compensation 
would  be  paid  to  officers  and  employees 
of  NEW  LEVCO.  NEW  LEVCO  will  be  a 
company  controlled  by  an  investment 
company  and  wall  be  obligated  to  make 
payments  pursuant  to  the  Bonus  Plan. 
Participants  in  the  Bonus  Plan  will 
include  persons  who  are  affiliated 
persons  of  the  Company,  all  of  whom 


will  be  affihated  persons  of  NEW 
LEVCO,  the  Company's  investment 
adviser.  Implementation  of  the  Bonus 
Plan  will^therefore  require  relief  imder 
rule  17d-l. 

7.  Rule  17d-l  provides  that  in  passing 
upon  an  application  concerning  a  joint 
transaction,  the  SEC  will  consider 
whether  the  participation  of  the 
controlled  company  in  such  profit- 
sharing  plan,  on  the  basis  proposed,  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act,  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants.  AppUcations 
contend  that  permitting  controlled 
companies  to  implement  incentive 
compensation  plans  is  consistent  with 
the  pohcies  and  purposes  of  the  Act  if 
appropriate  safeguards  are  in  place.  The 
Company  believes  that  NEW  LEVCO's 
participation  in  the  Bonus  Plan  will  not 
be  "less  advantageous"  to  NEW  LEVCO 
than  participation  will  be  to  the 
participants.  The  Bonus  Plan  will  be 
administered  by  the  Compensation 
Committee  of  the  Company's  board  of 
directors,  all  of  the  members  of  which 
will  be  non-interested  directors  of  the 
Company  and  who  will  not  be  eligible 
to  participate  in  the  Bonus  Plan.  All 
awards  to  the  officers  and  employees  of 
NEW  LEVCO  under  the  Bonus  Plan  will 
be  paid  in  cash,  because  it  is  important 
to  the  Company  that  all  of  the  benefits 
of  direct  or  indirect  equity  ownership  of 
NEW  LEVCO  flow  to  the  Company's 
shareholders.  Applicants  also  beheve 
that  the  Bonus  Plan  will  enhance  the 
abihty  of  NEW  LEVCO  to  attract  and 
retain  highly-qualified  persormel.  Thus, 
the  Company  beheves  that  the  requested 
order  permitting  implementation  of  the 
Bonus  Plan  would  be  in  the  best 
interests  of  the  Company  and  its 
stockholders  and  meets  the  standard  for 
an  exemptive  order  under  the  Act. 

The  LEX'CO  Partnerships 

8.  Section  17(a)  of  the  Act  provides 
that  it  is  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company,  acting  as  principal,  to 
purchase  or  sell  any  security  or  other 
property  to  that  registered  investment 
company  or  to  any  company  controlled 
by  that  registered  company,  with  certain 
exceptions.  Section  17(b)  of  the  .Act 
provides  that  an  application  for  an 
exemption  from  section  17(a)  shall  be 
granted  if  the  evidence  shows  that  the 
terms  of  the  proposed  transaction, 
including  the  consideration  to  paid  or 
received,  are  reasonable  cmd  fair  and  do 
not  involve  overreaching  on  the  part  of 
any  f)erson  concerned  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
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and  with  the  general  purposes  of  the 
Act.  The  Company  and  the  LEVCO 
Partnerships  request  an  exemption 
pursuant  to  section  6(c)  and  section 
17(b)  from  section  17(a)  so  that  GP 
Subsidiary  may  continue  to  be  the 
general  partner  of  the  LEVCO 
Partnerships  after  consummation  of  the 
Acquisition.'  If  GP  Subsidiary's 
contribution  to  or  withdrawal  of  capital 
from  a  Partnership  is  deemed  to  be  the 
sale  or  purchase  by  the  Partnership  (an 
affiliated  person  of  the  Company)  of  a 
"security  or  other  property"  to  GP 
Subsidiary  (a  company  controlled  by  the 
Company),  the  prohibition  of  section 
17(a)  would  apply. 

9.  GP  Subsidiary,  as  the  general 
partner  of  a  LEVCO  Partnership, 
generally  would  be  required  to  maintain 
a  capital  contribution  with  respect  to 
such  Partnership  in  the  amount  of  one 
percent  of  that  Partnership's  aggregate 
capital  to  preserve  the  tax  status  of  the 
Partnership.  Section  17(a)  is  intended  to 
prevent  overreaching  by  an  affiliate  to 
cause  an  investment  company  or  a 
controlled  company  to  enter  into  a 
transaction  with  the  affiliate  which  is 
not  fair  or  reasonable  to  the  investment 
company  or  controlled  company.  The 
Company  and  the  LEVCO  Partnerships 
believe  that  those  risks  are  not 
presented  by  contributions  of  additional 
capital  to  or  withdrawals  of  capital  from 
a  LEVCO  Partnership  by  GP  Subsidiary 
Contributions  and  withdrawals  of 
capital  will  be  made  at  the  same  time 
and  at  the  same  prices  as  limited  partner 
interests  are  issued  or  redeemed  by 
limited  partners  in  the  LEVCO 
Partnership.  Applicants,  therefore, 
submit  that  the  standards  set  forth  in 
sections  6(c)  and  17(b)  have  been  met. 

General  Partner's  Incentive 
Compensation 

10.  The  Company,  the  LEVCO 
Partnerships  and  the  Individual 
Applicants  request  an  exemption  under 
section  17(d)  and  ruU;  17d-l  to  permit 
GP  Subsidiary  to  receive  incentive 
compensation  from  the  limited  partners 
in  the  LEVCO  Partnerships,  including 
limited  partners  who  are  affiliated 
persons  of  the  Company  Certain  of  the 
principal  stockholders  of  NEW  LEVCO. 
who  will  be  officers  and  directors  of  the 
Company,  are.  and  will  continue  to  be, 
investors  in  each  LEVCO  Partnership. 
Other  affiliated  persons  who  are  limited 
partners  may  include  persons  who  are 


'  Section  17lbl  applies  lo  a  speciTic  proposed 
transacTion,  rather  than  an  ongoing  series  of  future 
transactions  Sf-*- Keystone  Custodian  Funds.  21 
sec:  295.  2')B-99  (1945).  Section  6((,!.  along  wiin 
section  17ibl.  frequently  is  used  to  grant  relief  tro.ti 
section  17(a)  to  permit  an  ongoing  series  of  future 
transactions. 


afililiated  solely  because  they  have  an 
interest  in  the  Partnership  that  is 
sufficiently  large  to  trigger  an  affiliation. 
The  identifies  of  limited  partners  who 
are  affiliated  persons  of  the  Company 
will  change  over  time,  as  persons  invest 
in  or  withdraw  from  a  LEVCO 
Partnership.  The  relief  requested  is 
intended  to  cover  all  limited  partners  in 
a  LEVCO  Partnership  who  are  from  time 
to  time  affiliated  persons  of  the 
Company. 

1 1 .  The  arrangements  by  which  GP 
Subsidiary,  a  company  controlled  by  the 
Company,  will  receive  allocations  of 
Partnership  profit  and  loss  6md 
compensation  from  a  LEVCO 
Partnership  and  from  the  limited 
partners  in  the  Partnership,  including  a 
share  in  the  profits  of  the  LEVCO 
Partnership  that  would  otherwise  be 
allocated  to  the  limited  partners,  may  be 
deemed  to  violate  section  17(d)  and  rule 
17d-l. 

12.  The  Company  and  the  LEVCO 
Partnerships  submit  that  rhanagement  of 
private  investment  companies, 
including  those  with  incentive 
compensation  arrangements  complying 
with  rule  205-3  under  the  Advisers  Act, 
is  common  in  the  investment 
management  business.  Applicants  state 
that  the  inability  to  offer  such  a  product 
to  suitable  potential  investors  would 
place  NEW  LEVCO  at  a  competitive 
disadvantage.  Moreover,  applicants 
believe  that  the  participation  of  GP 
Subsidiary  in  the  operation  of  the 
LEVCO  Partnerships  will  not  be  less 
advantageous  to  GP  Subsidiary  than  to 
the  Partnerships  and  the  fimited 
partners.  GP  Subsidiary  will  be  the 
recipient  of  the  incentive  allocation 
which  will  provide  GP  Subsidiary  with 
a  significant  reward  if  the  investment 
performance  of  the  Paitnership  is 
superior.  Limited  partners  who  are 
affiliated  persons  of  the  Company  will 
also  have  the  opportunity  to  benefit  by 
investing  in  a  LEVCO  Partnership,  but 
only  on  the  same  terms  on  which 
otherwise  non-affiliated  hmited  partners 
participate.  The  Company  believes  that 
the  requested  relief  permitting  operation 
of  the  LEVCO  Partnerships  would  be  in 
the  best  interests  of  the  Company  and  its 
stockholders  and  meets  the  standards 
set  forth  in  rule  17d-l(b). 

Limited  Partners  of  the  LEVCO 
Partnerships 

13.  Section  2(a)(3)(D)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  amy  partner  or 
copartner  of  such  other  person.  The 
Company  requests  an  exemption  under 
section  6(c)  from  section  2(a)(3)(D)  so 
that  limited  partners  in  a  LEVCO 
Partnership  who  have  an  interest  in  the 


Partnership  of  less  than  five  percent  and 
who  are  not  otherwise  affiliated  persons 
of  the  Company  would  not,  solely  by 
reason  of  their  status  as  limited  partners 
in  a  LEVCO  Partnership,  be  deemed  to 
be  affihated  persons  of  the  Company. ^ 
The  application  of  section  2(a)(3)(D). 
coupled  with  an  analysis  of  the 
relationships  among  the  Company,  GP 
Subsidiary,  the  LEVCO  Partnerships, 
and  the  limited  partners  results  in  the 
conclusion  that  the  Company  and  each 
limited  partner  may  be  deemed  to  be  an 
affiliated  person  of  an  affiliated  person 
of  each  other.  If  this  were  the  case,  the 
limited  partners  would  be  subject  to 
sections  17(a)  and  17(d)  and  rule  17d- 
1,  which  would  prohibit  or  severely 
restrict  certain  affiliated  and  joint 
transactions. 

14.  The  relief  requested  is  intended 
only  to  relieve  the  limited  partners  (and 
the  Company)  of  the  burden  of 
monitoring  for  compliance  with  section 
17  of  the  Act  in  connection  with  the 
separate  business  or  investment 
transactions  of  the  limited  partners 
individually.  The  requested  relief  would 
not  affect  the  status  of  the  LEVCO 
Partnerships  themselves.  Applicants 
note  that  if  the  LEVCO  Partnerships 
were  organized  as  corporations  instead 
of  limited  partnerships,  and  if  a  limited 
partner  acquired  less  than  five  percent 
of  the  voting  securities  of  that 
corporation,  applicants  assert  that  none 
of  its  fellow  stockholders,  including  a 
stockholder  that  controlled  the 
corporation,  would  thereby  be  deemed 
affiliated  persons  of  each  other  under 
section  2(a)(3).  Applicants  believe  that 
the  requested  relief  is  consistent  with 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  Acquisition  of  LEVCO  will  not 
be  consummated  unless  the  Acquisition 
has  been  approved  by  the  holders  of  a 
majority  of  the  Company's  outstanding 
common  stock. 

2.  All  of  the  issued  and  outstanding 
capital  stock  of  NEW  LEVCO  will  be 
owned  directly  or  indirectly  by  the 
Company.  The  Company  will  not 
dispose  of  capital  stock  of  NEW  LEVCO 
or  any  intervening  corporate  entity  if,  as 
a  result,  the  Company  would  own, 
directly  or  indirectly,  50  percent  or  less 
of  the  outstanding  capital  stock  of  each 


^The  Connpany  acknowledges  that  any  persons 
who  are  affiliated  persons  of  the  Company  for 
reasons  other  than  their  status  as  limited  partners 
of  a  LEVCO  Partnership  will  continue  to  be 
affiliated  persons  of  the  Company,  notwithstanding 
issuance  of  the  requested  order. 
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of  NEW  LEVCO  and  any  intervening 
corporate  entity  unless  the  Company 
disposes  of  100  percent  of  its  interest  in 
NEW  LEVCO. 

3.  The  Company's  board  of  directors 
will  maintain  Audit,  Compensation  and 
Nominating  Committees  of  the  board, 
none  of  the  members  of  which  will  be 
"interested  persons"  of  the  Company  as 
defined  in  the  Act.  modified  by  the 
Order. 

4.  The  board  of  directors  of  the 
Company  will  review  at  least  annually 
the  investment  management  business  of 
the  Company  and  NEW  LEVCO  in  order 
to  determine  whether  the  benefits 
derived  by  the  Company  warrant  the 
continuation  of  the  investment 
management  business  and  the  direct  or 
indirect  ownership  by  the  Company  of 
NEW  LEVCO  and,  if  appropriate, 
approve  (by  at  least  a  majority  of  the 
directors  of  the  Company  who  are  not 
"interested  persons"  of  the  Company  as 
defined  by  the  Act  giving  effect  to 
persons"  of  the  Company  as  defined  by 
the  Act  giving  effect  to  the  request 
Order)  at  least  armually,  such 
continuation. 

5.  The  Bonus  Plan  will  be  approved 
and  administered  by  the  Compensation 
Committee  of  the  board  of  directors  of 
the  Company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-9770  Filed  4-19-96.  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Rockwell  International 
Corporation,  Common  Stock,  $1  Par 
Value)  File  No.  1-1035 

April  16,  1996. 

Rockwell  International  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  therelmder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
Security  is  currently  traded  on  the 
NYSE.  PSE,  and  CHX.  As  a  result,  the 
Company  incurs  annual  fees  for  each  of 
the  exchanges.  Since  the  Security's 


volume  of  trading  on  the  CHX  is  low, 
the  Company  does  not  believe  that  it  is 
cost  effective  to  maintain  a  listing  on  the 
CHX.  Based  on  the  foregoing  reasons, 
the  Company  requests  that  it  be 
permitted  to  remove  its  Security  from 
listing  on  the  CHX. 

The  Company  has  appUed  to  the 
Board  of  Governors  of  the  CHX, 
pursuant  to  Rule  3  of  that  exchange,  to 
remove  the  Company's  Security  from 
listing  and  has  received  its  approval. 
The  Company  has  received  confirmation 
from  the  CHX  that  no  further  steps  are 
required  to  comply  with  its  rules 
governing  the  delisting  of  securities. 

Any  interested  person  may.  on  or 
before  May  7,  1996,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  apphcation 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  zn  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
Jonathan  G.  Katz, 
SecKtary. 

[FR  Doc.  96-9801  Filed  4-19-96;  845  ami 
BILLING  CODE  8010-01-11 


Issuer  Delisting;  Notice  of  Application 
to  Wittidraw  From  Listing  and 
Registration;  (Titan  Corporation, 
Common  Stock,  $.01  Par  Value; 
Cumulative  Convertible  Preferred 
Stock.  $1.00  Par  Value)  File  No.  1-6035 

April  16.  1996. 

Titan  Corporation  ("Company")  has 
filed  an  application  wi\h  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

Accoraing  to  the  Company,  the 
Securities  are  currentlv  traded  on  the 
NYSE  and  the  CHX.  As  a  result,  the 
Company  incurs  annual  fees  for  each  of 
the  exchanges.  Since  the  vast  majority  of 


Titan's  stock  is  currently  traded  on  the 
NYSE,  the  Company  does  not  believe 
that  it  is  cost  effective  to  also  maintain 
a  listing  on  the  CHX.  Therefore,  the 
Company  has  determined  that  a  single 
listing  on  the  NYSE  will  be  suflicient  to 
ser\'e  the  needs  of  its  stockholders 
Based  on  the  foregoing  reasons,  the 
Company  requests  that  it  be  permitted 
to  remove  its  Securities  from  listing  on 
the  CHX. 

Any  interested  persons  may.  on  or 
before  May  7.  1996.  subnrit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  DC.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary'. 

|FR  Doc.  96-9800  Filed  4-19-96;  8  45  am) 
BILUNG  CODE  a010-01-M 


[Release  No.  34-37115;  File  No.  SR-CBOE- 
96-21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Listing  of  Options 
on  the  CBOE  Gold  Index 

April  15.  1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  use.  78s(b)(l).  notice  is 
hereby  given  that  on  March  28.  1996. 
the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE"  or  "E.xchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  'Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.'  The 


'  On  .^pril  3.  1996,  l.he  CBOE  clarified  the 
maintenance  standards  for  the  CBOE  Gold  Index 
("Gold  Index"  or  "Index")  Specincaliy.  the  CBOE 
indicated  that  the  Excha.^ge  wiii  monitor  the 
composition  of  the  index  to  determine  whether  the 
maintenance  criteria  are  satisfied,  including 
whether  any  change  has  occurred  to  caLse  fewer 
than  90%  of  the  stocks  by  weight  or  fewer  than 
80%  of  the  total  number  of  stocks  in  the  Index,  to 
qualify  as  stocks  eligible  for  equity  options  trading 

Cor.t.naed 
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Commission  is  publishmg  this  notice  to 
solicit  comments  on  the  proposed  nile 
change  from  interested  persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  for  trading 
cash-settled.  European-style-  options  on 
the  Gold  Index,  an  index  comprised  of 
the  stocks  of  10  companies  involved 
primarily  in  gold  mining  and 
production. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Al  Selt-Regulaton.'  Organization's 
Statpment  of  the  Purpose  of.  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style 
options  on  the  Index.  .According  to  the 
CBOE,  the  Index  meets  all  of  the  generic 
criteria  for  listing  options  on  narrow- 
based  inde.xes  as  set  forth  in  CBOE  Rule 
24.2,  "Designation  of  the  index."  and  in 
the  Commission's  order  approving 
CBOE  Rule  24. 2. J  In  accordance  with 
CBOE  Rule  24.2,  the  CBOE  proposes  to 
list  and  trade  options  on  the  Index 
beginning  30  days  from  the  filing  date 
of  the  proposed  rule  change. 

The  Index  consists  of  the  stocks  of  10 
companies  involved  primarily  in  gold 
mining  and  production.*  According  to 


under  CBOE  Rule  5  3.  •Criteria  (or  Underlying 
Securities  "  Sfv  Letter  from  Timothy  Thompson. 
Senior  .Attornev,  CBOE.  Id  Yvonne  Fraticelli. 
Attorney.  Office  of  Market  Supervision.  Division  of 
Market  Regulation.  (Commission,  dated  .April  J, 
1996  (-.April  i  Letter"!. 

•"  A  European-stvie  option  can  be  exercised  only 
during  a  specified  period  immediately  prior  to  the 
expiration  of  the  option. 

'See4  Securities  Exchange  Act  Release  No.  34157 
dune  3.  1994),  59  FR  30062  ()une  10.  1994) 
("Generic  Index  Approval  Order"). 

*The  components  of  the  Index  are;  Amax  Gold 
Inc.:  Barrick  Gold  Corporation:  Battle  Mountain 


the  CBOE,  options  on  the  Index  will 
provide  investors  with  a  low-cost  means 
to  participate  in  the  performance  of  this 
sector  or  hedge  against  the  risk  of 
investing  in  this  sector. 

Index  Design:  All  of  the  stocks 
currently  comprising  the  Index  are  U.S. 
securities  that  trade  on  the  New  York 
Stock  Exchange,  inc.  ("NYSE")  or  on  the 
.American  Stock  Exchange,  Inc. 
("Amex"),  .Additionally,  all  of  the 
Index's  component  stocks  are  "reported 
securities"  as  defined  in  Rule  llAa3-l 
under  the  Act. 

According  to  the  CBOE.  each  of  the 
stocks  in  the  Index  has  a  market 
capitalization  in  excess  of  $580  million. 
Specifically,  as  of  Februan,  2.  1996,  the 
stoc:ks  comprising  the  Index  ranged  in 
capitalization  from  S589  million  to 
$11,17  billion,  and  the  Index's  total 
capitalization  was  $34.77  billion.  In 
addition,  as  of  February  2.  1996.  the 
mean  capitalization  of  the  Index's 
component  stocks  was  $3.47  billion  and 
the  median  capitalization  was  $2.04 
billion. 

The  CBOE  represents  that  all  of  the 
Index's  component  stocks  have  had 
monthly  trading  volume  in  excess  of  1 
million  shares  over  the  six-month 
period  through  January  1996.  and  that 
the  average  monthly  volumes  for  these 
stocks  over  the  six-month  period  ranged 
from  a  low  of  3  9  million  shares  to  a 
high  of  25.13  million  shares.  According 
to  the  CBOE.  all  of  the  Index's 
component  stocks  are  eligible  for 
options  trading. 

The  Index  is  an  equal  dollar-weighted 
index,  with  each  stock  comprising  10% 
of  the  total  Index  weight.  The  top  five 
stocks  in  the  Index  account  for  50%  of 
the  Index.  Accordingly,  the  Index  meets 
the  Exchange's  generic  listing  standards 
for  narrow-based  indexes  with  respect 
to  market  capitalization,  weighting 
constraints,  options  eligibility,  and 
trading  volume. 

Calculation:  The  Index  will  be 
calculated  on  a  real-time  basis  using 
last-sale  prices  by  the  CBOE  or  its 
designee,  and  will  be  disseminated 
every  15  seconds  by  the  CBOE.  If  a 
component  stock  is  not  being  traded 
currently,  the  CBOE  will  use  the  most 
recent  price  at  which  the  stock  traded  to 
calculate  the  Index.  At  the  close  on 
February  2.  1996.  the  value  of  the  Index 
was  146.94. 

The  Index  is  equal  dollar-weighted 
and  reflects  changes  in  the  prices  of  the 
component  stocks  relative  to  the  Index 
base  date.  December  16,  1994.  when  the 


Gold  Company;  Echo  Bay  Mines  Ltd.:  Homestake 
Mining  Company;  Newmont  Mining  Corporation; 
Placer  Dome.  Inc.;  Pegasus  Gold.  Inc.;  Santa  Fe 
Pacific  Gold  Corporation;  and  TVX  Gold,  Inc. 


Index  was  set  at  100.00.  Specifically, 
each  of  the  component  securities  is 
initially  represented  in  equal  dollar 
amounts,  with  the  level  of  the  Index 
equal  to  the  combined  market  value  of 
the  assigned  number  of  shares  for  each 
of  the  Index  components  divided  by  the 
current  Index  divisor.  The  Index  divisor 
is  adjusted  to  maintain  continuity  in  the 
Index  at  the  time  of  certain  types  of 
changes,  including,  but  not  limited  to, 
quarterly  re-balancing,  special 
dividends,  spin-offs,  certain  rights 
issuances,  and  mergers  and  acauisitions. 

Maintenance:  The  CBOE  will 
maintain  the  Index.  The  Index  will  be 
re-balanced  after  the  close  of  business 
on  expiration  Fridays  on  the  March 
quarterly  cycle.  In  addition,  the  CBOE 
staff  will  review  the  Index  on 
approximately  a  monthly  basis.  The 
CBOE  may  change  the  composition  of 
the  Index  at  any  time  to  reflect  changes 
affecting  the  components  of  the  Index  or 
the  gold  mining  industry  generally.  If  it 
becomes  necessary  to  remove  a  stock 
from  the  Index  (for  example,  because  of 
a  takeover  or  merger),  the  CBOE  will 
add  only  a  stock  having  characteristics 
that  will  permit  the  Index  to  remain 
within  the  maintenance  criteria 
specified  in  the  CBOE's  rules  and  in  the 
Generic  Index  Approval  Order.^  The 
CBOE  will  take  into  account  the 
capitalization,  liquidity,  volatility,  and 
name  recognition  of  any  proposed 
replacement  stock. 

Absent  prior  Commission  approval, 
the  CBOE  will  not  increase  to  more  than 
13.  or  decrease  to  fewer  than  9,  the 
number  of  stocks  in  the  Index.  In 
addition,  the  CBOE  will  monitor  the 
composition  of  the  Index  to  determine 
whether  the  maintenance  criteria  are 
satisfied,  including  whether  any  change 
has  occurred  to  cause  fewer  than  90% 
of  the  stocks  by  weight,  or  fewer  than 
80%  of  the  total  number  of  stocks  in  the 
Index,  to  qualify  as  stocks  eligible  for 
equity  options  trading  under  CBOE  Rule 
5.3.6 

If  the  Index  fails  at  any  time  to  satisfy 
the  maintenance  criteria,  the  Exchange 
will  notify  the  Commission  of  the  fact 
immediately  and  will  not  open  for 
trading  any  additional  series  of  options 
on  the  Index  unless  the  CBOE 
determines  that  such  failure  is  not 
significant  and  the  Commission  concurs 
in  that  determination,  or  unless  the 
Commission  approves  the  continued 
listing  of  options  on  the  Index  under 
Section  19(b)(2)  of  the  Act. 

Index  Options  Trading:  The  CBOE 
proposes  to  base  trading  in  Index 
options  on  the  full  value  of  the  Index. 


The  CBOE  may  list  full-Value  long-term 
index  option  series  ("LEAPS"),  as 
provided  in  CBOE  Rule  24.9.  "Terms  of 
Index  Option  Contracts."  The  Exchange 
also  may  provide  for  the  listing  of 
reduced-value  LEAPS,  for  which  the 
underlying  value  would  be  computed  at 
one-tenth  of  the  value  of  the  Index.  The 
oirrent  and  closing  index  value  of  any 
such  reduced-value  LEAP  will  be 
rounded  to  the  nearest  one-hundredth 
after  the  initial  calculation. 

Exercise  and  Settlement:  Index 
options  will  have  European-style 
exercise  and  will  be  "A.M. -settled  Index 
Options"  within  the  meaning  of  the 
rules  in  Chapter  XXIV,  "Index  Options," 
of  the  CBOE's  rules,  including  CBOE 
Rule  24.9,  "Terms  of  Index  Option 
Contracts."  which  the  CBOE  is 
amending  to  refer  specifically  to  Index 
options.  The  proposed  options  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Thus,  the  last  day  for  trading  in  an 
expiring  series  will  be  the  second 
business  day  (ordinarily  a  Thursday) 
preceding  the  expiration  date. 

Exchange  Rules  Applicable:  Except  as 
modified  herein,  the  rules  in  Chapter 
XXIV  of  the  CBOE's  rules  will  apply  to 
the  Index.  Options  based  on  the  Index 
will  be  subject  to  the  position  limit 
requirements  of  CBOE  Rule  24. 4A, 
"Position  Limits  for  Industry  Index 
Options."  Currently,  the  position  limit 
for  Index  options  is  12.000  contracts. 
Ten  reduced-value  Index  options  will 
equal  one  full-value  Index  option  for 
position  and  exercise  limit  purposes. 

The  CBOE  represents  that  the 
Exchange  has  the  necessary  systems 
capacity  to  support  new  series  that  will 
result  from  the  introduction  of  Index 
options.  In  addition,  the  Options  Price 
Reporting  Authority  ("OPRA  ')  has  the 
capacity  to  support  the  new  series.' 

The  CBOE  believes  that  the  proposal 
is  consistent  with  Section  6(b)  of  the 
Act,  in  general,  and,  in  particular,  with 
Section  6(b)(5).  in  that  it  will  permit 
trading  in  options  based  on  the  Index 
pursuant  to  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  promote  just  and 
equitable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 
ability  to  invest  in  options  based  on  an 
additional  index. 

(b)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


'See  note  3,  supra 

"See  April  3  Letter,  supra  note  1. 


~  See  Memorandum  from  |oseph  P.  Corrigan, 
Executive  Director.  OPRA,  to  William  Speth,  CBOE. 
dated  February  23,  1996. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  vmtten  comments  were  either 
solicited  or  received  writh  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioo  Action 

Because  the  foregoing  rule  change 
complies  with  the  standards  set  forth  in 
the  Generic  Index  Approval  Order,*  it 
has  become  effective  pursuant  to 
Section  19fb)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  Pursuant  to  the  Generic 
Index  Approval  Order,  the  Exchange 
may  not  list  Index  options  for  trading 
prior  to  30  days  after  March  28,  1996. 
the  date  the  proposed  rule  change  was 
filed  with  the  Commission.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  N\V,, 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NVV., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulator>- 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  May 
13.  1996. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  96-9803  Filed  4-19-96.  8:45  am] 

BtLUNG  CODE  8010-01-M 

[Release  No.  34-^71 17;  international  Serte* 
Release  No.  968;  File  No.  SR-CBOE-e6- 
231 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Permits  to 
Trade  Options  on  the  Indice  de  Precios 
y  Cotizaciones 

April  16.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  15,  1996,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  D  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
Exchange  Rule  3.26  and  related 
definitions  in  Rule  1.1  to  authonze  the 
issuance  of  33  permits  ("IPC 
Permits") — one  to  each  firm  that  was  a 
member  of  the  Bolsa  Mexicans  de 
Valores  ("Bolsa")  as  of  )anuar\-  1,  1996 
("Bolsa  members  '  or  "IPC  Permit 
Holders") — and  to  set  forth  the  rights 
and  obligations  appurtenant  to  the  IPC 
Perraits,  The  listing  and  trading  of  IPC 
Options  by  the  Exchange  is  the  subiect 
of  a  separate  rule  filing.  SR-CBOE-96- 
09,  which  was  noticed  by  the 
Commission  in  Securities  Exchange  Act 
Release  No.  34-36920  (March  5.  1996), 
61  FR  10043  (March  12.  1996) 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary',  CBOE  and  at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose,  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  cljange  and  discussed 


*Spe  note  3.  supra. 


«17  CFR  200.3O-3(a)(12)  (1995). 


17744 


Federal  Register  /  Vol.  61.  No.  78  /  Monday.  April  22.  1996  /  Notices 


any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  has  entered  into  a 
license  agreement  with  Bolsa  ("License 
Agreement")  pursuant  to  which  Bolsa 
has  licensed  the  Exchange  to  trade 
options  on  the  IPC  ("IPC  Options").  In 
consideration  for  the  grant  of  this 
license.  CBOE  has  agreed,  among  other 
things,  to  issue  the  ipc  Permits  to  the 
Bolsa  members. 

The  IPC  Permits,  which  will  be  non- 
leasable  and  non-transferable,  could  be 
used  in  one  of  two  alternative  ways. 
First,  an  IPC  Permit  Holder  who  wanted 
direct  access  to  tfie  CBOE  trading  floor 
in  respect  of  IPC  Options  could  exercise 
its  permit  on  behalf  of  itself,  if  it  is 
qualified  and  approved  for  membership 
on  CBOE.  or  on  behalf  of  a  subsidiary' 
that  is  qualified  and  approved  for 
membership  on  CBOE.  (Qualifications 
for  men^bership  are  spelled  out  in 
CBOEs  rules.  Among  other  things.  Rule 
3.3(a)  requires  a  member  to  be  organized 
under  the  laws  of  one  of  the  United 
States  or  under  such  other  laws  as  the 
CBOE  Board  of  Directors  shall  approve 
and  to  be  a  U.S.  registered  broker- 
dealer.)  The  organization  on  whose 
behalf  an  IPC  Permit  is  exercised  is 
referred  to  as  an  "IPC  Permit  Exerciser" 
under  proposed  Rule  l.l(yy).  Assuming 
the  IPC  Permit  Exerciser  is  approved  for 
membership  in  accordance  with  CBOE 
rules,  it  will  have  all  the  rights  and 
privileges  of  CBOE  membership  under 
CBOE's  rules  with  respect  to  IPC 
Options — including  the  right  to  have  a 
nominee  appointed  as  a  market  maker 
or  fioor  broker  with  respect  to  IPC 
Options,  The  IPC  Permit  Exerciser  will 
also  have  all  of  the  limitations  and 
obligations  of  members,  including  the 
obligation  to  comply  with  CBOE  rules 
and  the  federal  securities  laws,  and  will 
be  subject  fully  to  CBOE's  enforcement 
jurisdiction.  For  example,  nominees  of 
an  IPC  Permit  Exerciser  would  be 
required  to  complete  CBOE  member 
firm  orientation  and  would  be  required 
to  comply  with  the  requirements  set 
forth  in  Chapter  IX  of  the  Exchange 
rules  in  order  to  conduct  a  public 
customer  business.  IPC  Permit 
Exercisers  would  also  be  subject  to  the 
Exchange's  limitation  of  liability  rules — 


Rule  6.7.  Rule  7.11.  and  Rule  24.12— to 
the  same  extent  as  regular  members. 

IPC  Permit  Exercisers  would  not  have 
certain  rights  of  membership  and  would 
be  subject  to  certain  limitations  that  do 
not  apply  to  regular  Exchange  members. 
IPC  Permit  Exercisers  would  not  be 
deemed  to  be  members  of  CBOE  for 
purposes  of  the  General  Corporation 
Law  of  Delaware.  CBOE's  Certificate  of 
Incorporation,  or  CBOE's  Constitution. 
Thus.  IPC  Permit  Exercisers  will  have 
no  property  interest  in  the  Exchange,  no 
voting  rights,  and  will  not  be  eligible  as 
members  for  election  to  the  Board  of 
Directors  (although  they  will  be  eligible 
for  membership  on  the  committees 
established  pursuant  to  CBOE  Rule  2.1). 
IPC  Permit  Exercisers  would  also  not  be 
permitted  to  enter  into  transactions  or  to 
give  orders;  for  any  CBOE  product  other 
than  IPC  Options  while  on  the  floor  of 
the  Exchange.' 

An  IPC  Permit  Holder  which  does  not 
exercise  its  permit  would  not  have  the 
rights  or  obligations  of  CBOE 
membership.  However.  CBOE  has 
agreed,  as  part  of  the  consideration 
given  by  it  in  order  to  obtain  the  license 
of  IPC  ft-om  Bolsa.  that  if  an  IPC  Permit 
Holder  traded  IPC  Options  for  its  own 
account  through  a  CBOE  member 
(including  an  IPC  Permit  Exerciser),  that 
IPC  Permit  Holder  would  be  charged 
transaction  fees  for  those  trades  at  the 
same  rates  as  the  transaction  fees  for 
CBOE  member  firm  proprietary  trades. 
The  Exchange  does  not  believe  that  this 
would  be  an  unfair  discrimination 
among  non-members  or  would 
constitute  an  inequitable  allocation  of 
Exchange  fees.  First,  as  mentioned 
above,  this  is  part  of  the  consideration 
which  Bolsa  has  required  from  the 
Exchange  in  exchange  for  Bolsa's  grant 
of  a  license  of  IPC.  The  IPC  Index  has 
been  built  up  and  has  gained 
recognition  and  value  largely  through 
the  efforts  of  Bolsa,  and  the  reduction  in 
transaction  fees  is  not  an  inappropriate 
consideration  for  Bolsa's  efforts.  (In  this 
respect,  the  transaction  is  not  unlike 
that  by  which  CBOE  was  originally 
created  through  the  efforts  of  the 
Chicago  Board  of  Trade,  in  exchange  for 
which  CBOE  gave  Board  of  Trade 
members  the  right  to  membership  on 


CBOE.)  Second,  the  reduction  in 
transaction  fees  is  extremely  limited.  It 
is  limited  to  transactions  in  IPC  Options 
and  will  not  extend  to  any  other  CBOE 
product.  It  is  limited  to  the  proprietary 
trades  of  those  Bolsa  members  who  do 
not  exercise  their  IPC  Permits;  as  a 
result,  it  does  not  give  any  Bolsa 
member  a  competitive  advantage  in 
seeking  to  obtain  the  business  of 
customers.  It  is  limited  to  the  33  firms 
which  were  Bolsa  members  as  of 
January  1, 1996,  and  a  number  of  tho&e 
33  firms  will  either  become  IPC  Permit 
Execisers  or  are  already  members  of.  or 
are  affiliated  with  members  of,  CBOE. 
Because  of  these  limitations,  it  is 
anticipated  that  the  actual  amount  of 
money  by  which  CBOE  fees  will  be 
reduced  will  be  very  small. 

The  proposed  rules  changes  are 
consistent  with  Section  6(b)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  in  general  and  further  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  they  will  grant  special 
access  to  the  Exchange's  floor,  subject  to 
the  Rules  of  the  Exchange,  in  respect  of 
IPC  Options  to  a  group  of  persons  (i.e., 
the  Bolsa  members)  who  are  likely  to 
provide  increased  liquidity  for  the 
market  in  the  IPC  Options. 
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'  The  Exchange  wil)  issue  IPC  Permit  Exercisers 
with  badges  of  a  distinctive  color  so  that  the  limited 
authority  of  these  traders  will  be  evident  on  the 
floor  to  other  market  participants  and  Floor 
Officials  The  Exchange  expects,  therefore,  that 
these  market  participants  and  Floor  Officials  will  be 
able  to  ensure  that  IPC  Permit  Exercisers  do  not 
engage  in  activity  prohibited  by  Exchange  rules.  In 
addition,  the  Exchange  is  contemplating  the 
is.suance  of  distinctive  acronyms  to  IPC  Permit 
Exercisers  so  that  Exchange  staff  will  be  able  to 
surveU  more  effectively  and  easily  for  illegal 
activity  through  a  review  of  trade  reports. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  completion. 
For  the  reasons  stated  above.  CBOE 
believes  that  there  is  a  reasonable  basis 
for  the  difference  in  Exchange  fees  to  be 
paid  by  IPC  Permit  Holders  who  do  not 
exercise  their  IPC  Permits  and  other 
non-members  in  respect  of  proprietary 
trades  in  IPC  Options  and  that  such 
difference  does  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  SeciuiUes  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  25049.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  May  13,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12), 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  96-9804  Filed  4-19-96;  8:45  am) 
BILUNG  COOe  8010-01-M 


[Release  No.  34-07116;  File  No.  SR-MSRB- 
95-17] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Reports  of  Sales  and 
Purchases 

April  16.  1996. 
I.  Introduction 

On  December  13,  1995  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Sectuities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  to  require  brokers,  dealers 
and  municipal  seciuities  dealers 
("dealers")  to  include  time  of  trade 
execution  when  submitting  information 
on  inter-dealer  transactions  to  the  Board 
under  rule  G-14,  in  order  to  enhance 
the  Board's  transaction  reporting  pilot 
program  ("the  program"). 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  36827 
(February  9,  1996).  61  FR  6276 
("Proposing  Release").  The  Commission 
received  two  comments  on  the 
proposal.'  For  the  reasons  discussed 
below,  this  order  approves  the  proposal 
to  amend  Board  rule  G-14,  effective  July 

I.  1996,  as  requested  by  the  Board  in  the 
Proposing  Release. 

II.  Description  of  the  Proposal 

a.  Purpose 

As  discussed  in  the  Proposing 
Release,  the  proposed  rule  change  is 
intended  to  improve  the  audit  trail  that 
is  currently  available  for  inter-dealer 
municipal  securities  transactions  by 
requiring  municipal  dealers  to  include 
the  time  of  trade  execution  when 
submitting  information  on  their  trades 
under  Board  rule  G— 14.  TTiis  would 
make  it  possible  to  reconstruct  the  time 
sequence  of  interdealer  transactions. 
The  information  would  be  made 
available,  through  the  Board's 
automated  transaction  reporting  system, 
to  the  Commission  and  to  organizations 
charged  with  inspection  for  compliance 
with,  and  enforcement  of.  Board  rules 
("enforcement  agencies"). 

b.  Background 

This  initiative  is  one  element  of  an 
ongoing,  multi-phase  pilot  program  to 
increase  price  transparency'  for  public 
use  and  to  create  audit  trails  for  market 
surveillance  purposes  in  the  municipal 
securities  markets.  In  1994.^  the  Board 
described  its  plan  to  disseminate  a  daily 
public  report  that  suMmarizes  market 
activity  for  securities  traded 
"frequently"  *  on  the  previous  day 
("T+1"),  and  to  construct  a 
comprehensive  "sur\'eillance  database," 
that  would  include  details  of  each  trade 
(the  identity  of  the  parties,  the  price,  par 
value,  etc.).  The  1994  plan  proposed 
four  phases:  inclusion  of  inter-dealer 
transactions  in  Phase  I.  institutional 
customer  transactions  in  Phase  II.*  retail 


'  See  letter  from  Joseph  W.  Sack,  Senior  Vice 
President,  Public  Securities  Association,  to 
Secretary.  Securities  and  Exchange  Commission, 
dated  March  8.  1996  C'PSA  letter"),  and  from  The 
Executive  Committee  of  the  Regional  Municipal 
Operations  Association  to  the  MSRB,  dated  March 
22,  1996  ("RMOA  letter").  The  Conunission  notes 
that  the  RMOA  letter  was  not  submitted  to  the 
Commission  as  a  comment  letter  s{>ecifically  on  this 
filing,  but  because  the  letter  provides  RMOAs 
comments  on  the  proposed  rule  to  require  time  of 
trade  reporting,  the  Commission  is  considering  the 
pertinent  comments  in  the  present  order. 

'  See  letter  from  Robert  Drysdale,  MSRB,  to 
Arthur  1-evitt,  SEC,  dated  November  3.  1994, 

'Currently,  the  threshold  for  "frequent"'  trading 
is  four  or  more  trades  in  one  day, 

•  "Institutional"  transactions  were  defined  for  the 
purpose  of  Phase  n  as  customer  transactions  settled 


customer  transactions  in  Phase  lU.  and 
intra-day  reporting  in  Phase  FV. 

The  Commission  originally  approved 
the  pilot  program  in  concept  on 
November  9.  1995,^  That  order  initiated 
the  Board's  transaction  reporting 
program  and  operation  of  the  supporting 
computer  system,  and  was  an  important 
first  step  to  increase  transparency  and 
market  surveillance  of  the  municifial 
securities  market. 

Accordingly.  Phase  I  of  the 
transaction  reporting  system  has  been 
operational  since  ]anuar>'  23.  1995.  Each 
day.  the  system  has  produced  a  report 
of  price  and  volume  of  inter -dealer 
transactions  in  "frequently  traded" 
municipal  securities  executed  on  the 
previous  business  day.  The  system  also 
generates  a  surveillance  data  base  which 
includes,  among  other  things,  the  price 
and  volume  of  each  compared  trade,  the 
trade  date,  identification  of  the  security 
traded,  and  identification  of  all  parties 
to  each  compared  interdealer 
transaction.* 

The  information  provided  in  the 
surveillance  database  is  intended  to 
enable  the  enforcement  agencies  to 
construct  audit  trails  of  inter-dealer 
transactions.  The  Board  has  provided 
on-line  access  to  the  surveillance 
database  to  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD  ")  and  is 
making  information  from  the 
surveillance  database  available  to  all  the 
agencies  responsible  for  enforcing  Board 
rules.  The  proposed  amendment  to  rule 
G-14  is  intended  to  enhance  the 
surveillance  information  currently 
available,  and  to  make  it  more  useful  to 
those  responsible  agencies. 

c.  Timing 

The  Proposing  Release  notes  that 
changes  in  the  automated  comparison 
system  are  underway  to  enable  that 
system  to  collect  time-of-trade 


on  a  delivery  versus  paymerl/receipt  versus 
payment  (DVP/RVP)  basis  These  are  transactions  in 
which  the  customer  requires  ihal  sertlement  occur 
with  an  exchange  of  money  and  securities  at  the 
time  of  settlemen;.  Generaily.  institutional 
customers  require  DVT/RVP  settlement  and  retail 
customers  do  not. 

'  See  Securities  Exchange  Act  Release  No  34955 
(November  9,  19941,  59  FR  59810  iarber  approving 
Phase  !  of  the  MSRB's  transaction  reporting  pilot 
program!  The  input  stream  for  inter-deeier 
transaction  reporting  under  Phase  I  is  transaction 
information  reported  by  dealers,  pursuant  to  Board 
rule  G-14.  to  the  Board  through  the  automated 
comparison  system.  The  Board  has  designated 
National  Securities  Clearing  Corporation  ( "NSCC"), 
the  central  facilities  provider  of  the  automated 
comparison  system,  as  its  agent  for  recei\  ing  inter- 
dealer transaction  information. 

'The  Commission  has  recently  approved  the 
requirement  to  identify  all  dealers  that  are  parties 
to  a  trade  when  submitting  transaction  information 
to  the  Board,  See  Securities  Exchange  .\c{  Rela 
No.  359*8  Oulv  18.  1995).  60  FR  38069. 
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information,  and  dealers  and  service 
providers  must  make  corresponding 
changes  in  order  to  furnish  to  the  MSRB 
the  information  that  would  be  required 
'     under  the  proposal.  To  providemarket 
participants  with  sufficient  time  to 
make  the  necessary  internal  system 
changes,  the  Board  has  requested  that 
the  Commission  make  the  proposed  rule 
change  effective  on  July  1. 1996. 

The  Proposing  Release  also  describes 
the  MSRB's  revised  plan  to  delay 
implementation  for  Phase  II  by  merging 
that  phase  with  Phase  III  of  the 
program.'  According  to  the  MSRB. 
notice  was  to  be  made  available  to  the 
Commission  and  the  industry  by  the 
end  of  1995.  outlining  the  new  plan  and 
requesting  comment  from  industry 
participants.  Corresponding  proposed 
amendments  to  rule  G-14  will  be  filed 
with  the  Commission  in  mid-1996.  The 
Conunission  notes  that  the  Proposing 
Release  included  a  discussion  of  this 
new  schedule,  but  did  not  formally 
propose  a  revised  schedule  or  rule^_^-- 
amendment  for  Commission  review  at 
this  time.  r^ 

d.  Comments  Received  by  tUe  MSRB 
Prior  to  Filing  With  the  Cothmission 

In  its  filing  with  the  Commission,  the 
Board  stated  that  it  received  two 
comments  on  the  proposal  in  response 
to  a  notice  published  by  the  MSRB 
which,  among  other  things,  had 
described  the  proposed  rule  change  and 
requested  comment  from  market 
participants." 

According  to  the  Board,  one 
commentor*'  that  responded  to  the 
MSRB  publication  stated  that  time-of- 
trade  reporting  would  involve  "major 
and  possibly  costly"  system  changes  to 
dealer  systems.  This  commentor, 
according  to  the  Board,  believed  that 
time-of-trade  reporting  should  be 
delayed  until  retail  customer 
transactions  are  added  to  the  transaction 
reporting  program,  so  that  dealers  and 
clearing  agencies  could  make  the 
needed  changes  in  conjunction  with 
more  extensive  changes  foreseen  for  the 


'  In  1994.  the  MSRB  had  planned  to  obtain 
institutional  trade  data  from  the  Institutional 
IDelivery  ('ID'  )  System,  operated  by  Depository 
Trust  Corporation  (•DTC")  After  further  research 
into  this  matter,  however,  the  MSRB  has 
determined  that  it  is  appropriate  to  merge  Phases 
II  and  in  of  the  program.  Under  this  modified 
approach,  dealers  would  be  required  to  report 
selected  information  about  institutional  and  retail 
customer  trades  to  the  Board  by  uploading  the  data 
from  their  own  systems  to  the  central  system 
operated  by  the  Board.  The  Commission  has  not 
approved  this  modified  schedule. 

»  See  "Transaction  Reporting  Program  for 
Municipal  Securities:  Phase  II."  MSRB  Heports.  Vol. 
15.  No.  1  (.'Kpril  1995).  at  11-15. 

»The  Public  Securities  Association  provided  this 
comment. 


later  phases.  The  MSRB  further 
explained  that  the  second  commentor 
that  responded  to  the  MSRB 
publication '"  stated  that  many  firms 
would  incur  development  costs  to 
modify  their  trading  systems  to 
accommodate  time-of-trade  information. 

The  Board  responded  to  the  above 
concerns  in  the  Proposing  Release.  The 
Board  believes  that  the  proposed  rule 
change  is  essential  to  facilitating 
effective  surveillance  and  enforcement 
activities  regarding  inter-dealer 
transactions  and  should  not  be  delayed 
until  later  phases  of  the  transaction 
reporting  program.  The  Board  does  not 
believe  that  incorporating  time-of-trade 
data  into  current  trade  reporting  systems 
represents  a  major  system  change.  The 
Board  further  believes  that  the  proposed 
rule  change  would  merely  add  one  item 
of  information  to  an  existing  reporting 
requirement.  That  information  item 
already  is  required,  for  record-keeping 
purposes,  to  be  recorded  by  the  dealer. 
Finally,  the  Board  has  proposed  more 
than  six  months'  lead  time  from  its 
publication  date  to  the  effective  date  to 
allow  dealers  sufficient  time  to  schedule 
the  necessary  system  changes.  In  many 
cases,  it  would  be  expected  that  this 
change  could  be  made  in  connection 
with  other  minor  system  adjustments 
that  must  be  implemented  in  the 
ordinary  course  of  business. 

III.  Comments 

As  noted  above,  the  Commission 
received  two  comments  on  the 
proposal."  Both  commenters  opposed 
approval  of  the  proposed  rule  change. 

The  commenters  made  essentially  the 
same  arguments  that  were  made  to  the 
MSRB  prior  to  filing  discussed  above. 
Specifically,  one  commenter,  noting  that 
it  had  already  commented  to  the  MSRB 
on  the  proposed  rule  change,  continues 
to  oppose  the  proposed  rule  change 
because  of  the  costs  that  it  would 
impose  on  dealers. ^^  The  commenter 
asserts  that,  in  light  of  other  costs 
currently  imposed  on  municipal 
dealers,  along  with  the  MSRB's  plans  to 
require  new  systems  by  January  1998  for 
institutional  and  customer  transaction 
reporting,  implementation  of  the  present 
proposal  should  be  delayed  until  the 
requisite  systems  changes  can  be 
merged  with  those  that  will  be  required 
for  the  January  1998  transparency 
initiatives. 

With  respect  to  the  present  proposed 
rule  change,  the  second  commenter 
believes  that  time  of  trade  information 
will  be  useful  when  the  Board  begins  to 


take  trade  data  beyond  the  dealer-to- 
dealer  business. ^^  The  commenter  does 
not  see  the  usefulness  of  the  information 
now,  however.  This  commenter 
recommends  postponing  the  proposed 
rule  change  "in  favor  of  a  more  logical 
progression  toward  the  desired  ^ 

goals."'* 

rv.  Discussion  and  Order  Approving 
Proposed  Rule  Change 

The  Commission  believes  the 
proposed  rule  change,  effective  as 
requested  on  July  1.  1996.  is  consistent 
writh  Section  15B(b)(2)(C)  of  the 
Securities  Exchange  Act  of  1934.  which 
requires,  in  pertinent  part,  that  the 
Board's  rules: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
p>ersons  engaged  in  regulating  *   •   * 
transactions  in  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and.  in  general,  to 
pixitect  investors  and  the  public  interest 
*   •   * 

While  the  Commission  is  sympathetic 
to  the  commenters'  concerns  regarding 
implementation  costs,  the  Commission 
agrees  with  the  MSRB  that  time  of  trade 
will  be  useful  to  enforcement  agencies 
in  determining  the  sequence  of  trades. 
This,  in  turn,  should  improve  market 
surveillance  capabilities  in  identifying 
dealer  trading  patterns  that  warrant 
further  investigation  to  determine 
whether  potentially  violative  practices 
have  occurred.  These  improvements  in 
the  audit  trail  for  market  surveillance  of 
the  municipal  securities  markets  should 
assist  in  preventing  fraudulent  and 
manipulative  acts  and  practices  and,  in 
general,  protect  investors  and  the  public 
interest,  in  furtherance  of  the  above 
stated  statutory  objectives. 

In  this  regard,  the  Commission 
previously  has  noted  the  need  to  make 
an  "integrated  audit  trail"  of  transaction 
information  available  to  the 
enforcement  agencies.  The  Commission 
has  expressed  its  belief  that  an  audit 
trail  will  "provide  valuable  information 
for  market  surveillance  and  inspection 
purposes  to  the  MSRB,  the  Commission, 
the  NASD,  and  the  relevant  banking 
agencies."  '^  Time  of  trade  should  prove 
useful  as  the  MSRB  moves  toward 
coordinating  its  increasingly 
"integrated"  audit  trail. 

The  Commission  also  notes  that,  since 
its  inception,  the  pilot  program  for  trade 
reporting  has  been  a  multi-phase 


•"Goldman.  Sachs  &  Co  provided  this  comment. 

"See  note  1,  supra 

>■<  See  PSA  letter,  supra  note  1. 


"  See  RMOA  letter,  supra  note  1 . 

"Securities  Exchange  Act  Release  No.  34955, 
supra  note  4.  at  19. 
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program  that,  as  proposed  and  approved 
in  concept,  would  require  market 
participants  to  make  nimierous  systems 
changes.  Thus,  the  requisite  systems 
changes  to  report  time  of  trade  is  one 
element  of  the  on-going  initiative,  about 
which  participants  have  been  on  notice 
for  more  than  a  year.  Time  of  tradewill 
not  only  be  useful  in  market 
surveillance  efforts  for  the  present  phase 
of  the  pilot  program,  but  time  of  trade 
will  continue  to  be  needed  when  retail 
trade  reports  are  required.  McKeover,  the 
MSRB  has  proposed,  and  the 
Commission  is  approving,  a  delayed 
effective  date  so  that  dealers  may 
attempt  to  merge  these  systems 
enhancements  with  any  others  that  may 
be  required  internally  by  dealers. 

Finally,  while  the  Commission  has 
not  yet  formally  reviewed  or  approved 
the  MSRB's  proposal  to  delay 
institutional  trade  reporting  until  that 
phase  can  be  merged  with  customer 
trade  reporting,  the  Commission 
believes  that  market  surveillance  efforts 
and  transparency  are  both  essential 
elements  of  the  overall  pilot  program 
and,  therefore,  one  aspect  of  the 
program  should  not  be  delayed  because 
technical  difficulties  have  slowed 
progress  in  another  aspect  of  the 
program.  In  this  regard,  the  Commission 
looks  forward  to  working  with  the 
MSRB  and  market  participants  toward 
continued  swift  improvements  in  both 
market  surveillance  and  price 
transparency  in  the  mimicipal  securities 
markets. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^e  that  the 
proposed  rule  change  (SR-MSRB-95- 
17),  effective  July  1. 1996,  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Mar-garei  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  9^-9802  Filed  4-19-96;  8:45  am] 
BiLLMO  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
Data  Collection  Available  for  Put>lic 
Comments  and  Recommendations 
action:  Notice  and  request  for 
comments, 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 


>•  15  U.S.C.  §  78s(b)(2)  (1988). 
"17  CFR  20O.3O-3(a)(12)  (1991). 


DATES:  Comments  should  be  submitted 
on  or  before  June  21, 1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Curtis  B.  Rich.  Management  Analyst, 
Small  Business  Administration,  409  3d 
Street,  S.W.,  Suite  5000,  Washington, 
D.C.  20416.  Phone  Number:  202-205- 
6629.  Copies  of  these  collections  can 
also  be  obtained. 

SUPPLEMENTARY  INFORMATION: 

Title:  Surety  Guarantee  Graduation 
Questionnaire. 

Type  of  Request:  New  Information 
Collection. 

Description  of  Respondents:  Surety 
Companies  participating  in  SBA's 
Surety  Bond  Guarantee  Program. 

Annual  Responses:  43. 

Annual  Burden:  3  V2. 

Title:  Surety  Guarantee  Loss  and 
Recovery  Survey. 

Type  of  Request:  New  Information 
Collection. 

Description  of  Respondents:  Surety 
Companies  participating  in  SBA's 
Surety  Bond  Guarantee  Program. 

Annual  Responses:  43. 

Annual  Burden:  2. 

Comments:  Send  all  comments 
regarding  these  information  collections 
to  Robert  J.  Moffitt,  Associate 
Administrator,  Office  of  Surety 
Guarantees,  Small  Business 
Administration,  409  3d  Street,  S.W., 
Washington.  D.C.  20416.  Phone  No.: 
202-205-6540.  Send  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  accuracy  of  burden  estimate,  in 
addition  to  ways  to  minimize  this 
estimate,  and  ways  to  enhance  the 
quality. 

Jacqueline  White, 

Chief  Administrative  Information  Branch. 
[FR  Doc.  96-9852  Filed  4-19-96;  8:45  am) 
BILUNG  CODE  802S-01-M 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1483). 

TIME  AND  DATE:  10  a.m.  (EDT),  April  24, 

1996. 

PLACE:  University  of  North  Carolina, 

Owen  Conference  Center.  Room  302. 

One  University  Heights.  Asheville, 

North  Carolina. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
February  21, 1996. 


NcwBiMUMM 

C — Energy 

Cl.  Modifications  and  Supplemental 
Maintenance  Contract  with  Stone  ft  Webster 
Construction  Company.  Inc..  for 
modifications  and  supplemental 
maintenance  services  at  Browns  Ferry. 
Sequoyah,  and  Watts  Bar  Nuclear  Plants. 

C2.  Supplement  to  Modification  and 
Supplemental  Maintenance  Support  Contract 
No.  92PGN-77052E-03  with  Gilbert- 
Commonwealth/Union  Boiler/Morrison 
Knudsen  Constructors  (G-L'B^^)  for  TVA's 
fossil  and  hydro  plants. 

E — Real  Property  Transactions 

El.  Abandonment  of  easement  rights  over 
an  unused  access  right-of-way  affecting  1.6 
acres  on  the  Cherokee-Pigeon  Foi;ge  161-kV 
transmission  line  in  Sevier  County. 
Tennessee  (Tract  No.  CDPE-7AR)' 

E2.  Sale  of  p)ermanen<  easements  and 
temporary  construction  easements  affecting 
approximately  15.6  acres  of  Allen  Fossil 
Plant  property  to  the  City  of  Memphis. 
Tennessee,  for  construction  of  a  highway  and 
railroad  to  serve  an  industrial  area  (Tract 
Nos.  XALSP-2H  and  XALSP-3RR). 

E3.  Sale  of  noncommercial,  nonexclusive 
permanent  recreabon  easements  affecting  a 
total  of  0.20  acre  of  Tellico  Lake  shoreline  in 
Loudon  and  Monroe  Counties.  Tennessee 
(Tract  Nos.  XTELR-90RE.  -  180RE). 

E4.  Deed  modification  affecting  0  03  acre  of 
former  TVA  land  on  Pickwick  Lake  in  Hardin 
County,  Tennessee  [Tract  No.  XPR-52:33). 

E5.  Sale  of  j)ermanent  easement  to  CSX 
Transportation.  Inc..  for  a  railroad  bridge 
replacement  project  affecting  approximately 
0.19  acre  of  land  on  Guntersville  Lake  in 
Jackson  County.  Alabama  (Tract  No  XGR- 
735RR), 

E6.  Grant  of  a  permanent  easement  to 
Hamilton  County.  Tennessee,  for  a  bndge 
replacement  project  and  road  affecting 
approximately  0.902  acre  of  land  on 
Chickamauga  Lake  in  Hamilton  County. 
Tennessee  (Tract  No  XTCR-189H) 

E7.  Sale  of  p>ermanent  easements  to  resolve 
encroachments  affecting  a  total  of  0.09  acre 
of  land  on  Blue  Ridge  Lake  in  Fannin 
County,  Georgia  (Tract  Nos.  XBRR-IOE.  -llE 
and  -i2E). 

E8.  Sale  of  a  40-year  easement  to  TIMCO. 
Inc.,  for  industrial  development  affecting 
approximately  17.9  acres  of  land  on  Pickwick 
Lake  in  Tishomingo  County,  Mississippi 
(Tract  No.  XYECR-81E). 

E9.  Abandonment  of  approximately  100 
acres  of  flowage  easements  rights  in  exchange 
for  fee  ownership  of  approximately  120  acres 
of  Wilson  Lake  land  in  LawTence  Countv. 
Alabama  (Tract  Nos.  WDRE-324  and  WDRE- 
4A). 

F — Unclassified 
Fl.  Filing  of  condemnation  cases. 

Information  Items 

1.  Supplement  to  Contract  No.  T\'-62311A 
with  Tennessee  Emergency  Management 
Agency. 

2.  Modification  to  the  Economy  Surplus 
Power  (ESP)  program  to  allow  the  temporary 
extension  of  existing  ESP  contracts  with 
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customers  whose  total  power  requirements 
are  5,000  kW  or  less. 

3.  Filing  of  condemnation  cases. 

4.  Delegation  of  authority  to  the  Chief 
Administrative  Officer  to  supplement 
Contract  No.  TV-92582V  with  Fitzgerald  and 
Company. 

5.  Delegation  of  authority  to  the  Chief 
Administrative  Officer  to  supplement 
Contract  No.  TV-95367V  with  SCB  Computer 
Technology,  Inc. 

FOR  MORE  INFORMATION:  Please  call  TV  A 
Public  Relations  at  (423)  632-6000. 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202)  898-2999. 

Dated:  April  17,  1996 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

iFR  Doc.  96-9921  Filed  4-18-96:  12:08 pm] 

aiLUNO  CODE  8120-08-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-66-20] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summeiry 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  llnal  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  9.  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW.. 
Washington.  D.C.  20591. 


Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  npnncmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  April  15, 
1996. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Dociet  No..  28493. 

Petitioner:  Seven  Bar  Flying  Service. 
Inc.,  d.b.a.  SB  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.267(d). 

Description  of  Relief  Sought:  To 
permit  SB  Air,  Inc.,  (SB  Air)  to  assign 
its  flight  crewmembers  to  flight  time 
without  providing  at  least  10 
consecutive  hours  of  rest  during  the  24- 
hour  period  that  precedes  the  planned 
completion  time  of  the  assignment. 
Specifically,  SB  Air  requests  that  the 
time  its  flight  crewmiembers  are  on 
'pager  call"  or  "telephone  call"  be 
considered  "rest  time." 

Dispositions  of  Petitions 

DocJ^ef  No.  .17681. 

Petitioner:  Kenmore  Air  Harbor,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
2528,  as  amended,  which  permits 
Kenmore  Air  Harbor,  Inc.,  to  conduct 
seaplane  operations  under  visual  flight 
rules,  outside  controlled  airspace, 
overwater.  at  an  altitude  below  500  feet. 
GRANT,  March  29,  1996.  Exemption  No. 
25281. 

Docket  No:  26056. 

Petitioner:  AVIA  Training. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58(c)(1)  and  (d);  61.63(c)(2)  and 
(d)(2)  and  (3);  61.65(c),  (e)(2)  and  (3), 
and  (g);  61.67(d)(2);  61.157(d)  (1)  and  (2) 
and  (e)(1)  and  (2);  61.191(c);  and 
appendix  A,  part  61. 


Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5169,  as  amended,  which  permits  AVIA 
Training  to  use  FAA-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61. 
GRANT,  March  28,  1996.  Exemption  No. 
5169C. 

Docket  No:  26163. 

Petitioner:  USAir,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58(c)(1)  and  (d);  61.63(c)(2)  and 
(d)(2)  and  (3);  61.65(c),  (e)(2)  and  (3), 
and  (g);  61.67(d)(2);  61.157(d)  (1)  and  (2) 
and  (e)(1)  and  (2);  61.191(c);  and 
appendix  A,  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5158,  as  amended,  which  permits 
USAir,  Inc.,  to  use  FAA-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61. 
GRANT.  March  29.  1996,  Exemption  No. 
5158D. 

Docket  No.:  26398. 

Petitioner:  AMR  Eagle,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.63(a)(4)  and  subparts  E,  G,  and  H  of 
part  135. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5414,  as  amended,  which  permits 
certain  AMR  Eagle,  Inc., Subsidiary 
airlines  to  train  and  to  check  their  pilots 
used  in  part  135  operations,  under  the 
requirements  of  part  121.  GRANT, 
March  29,  1996,  Exemption  No.  5414B. 

Docket  No.:  26490. 

Petitioner:  Delta  Air  Lines,  Inc. 

Secfjons  of  the  FAR  Affected:  14  CFR 
121.310{m). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5301,  as  amended,  which  permits  Delta 
Air  Lines,  Inc.,  to  operate  L-101 1-385- 
3  airplanes  without  conforming  to  the 
60-foot  required  distance  between 
emergency  exits.  GRANT,  March  29, 
1996,  Exemption  No.  5301 B. 

Docket  No.:  26646. 

Petitioner:  North  American  Airline 
Training  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
paragraph  (a)(3)(iv)(a)  of  appendix  C. 
part  63. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5852.  which  permits  North  American 
Airline  Training  Group  to  reduce  the 
required  5  hours  of  flight  training  in  an 
airplane  provided  to  its  flight  engineer 
flight  training  course  students  to  not 
less  than  2  hours  of  intensive  flight 
training  in  an  airplane  for  applicants 
who  do  not  possess  a  commercial  pilot 
certificate  with  an  instrument  rating. 
GRANT,  March  28,  1996.  Exemption  No. 
5852  A. 
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DocJtef  No..  28382. 

Petitioner:  United  Parcel  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  maintenance 
technicians  contracted  by  the  United 
Parcel  Service  (UPS)  to  use  UPS  aircraft 
jumpseats  for  travel  to  gateways  located 
throughout  Europe  and  the  Pacific  Rim 
to  perform  maintenance  on  UPS  aircraft 
or  to  obtain  required  maintenance 
training.  DENIAL,  March  22.  1996, 
Exemption  No.  6417. 

[FR  Doc.  96-9744  Filed  4-19-96:  8:45  am] 
BILLMQ  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Caddo  Parish,  Louisiana 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Caddo  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  A.  Sussmann,  Division 
Administrator,  Federal  Highway 
Administration,  Louisiana  Division 
Office,  Post  Office  Box  3929,  Baton 
Rouge,  Louisiana  70821,  Telephone: 
(504)  389-0464,  Facsimile:  (504)  389- 
0758;  or  Mr.  Vincent  Pizzolato, 
Environmental  Engineer  Administrator, 
Louisiana  Department  of  Transportation 
and  Development,  Post  Office  Box 
94245,  Baton  Rouge,  Louisiana  70804- 
9245,  Telephone:  (504)  929-9190. 
Facsimile:  (504)  929-9188. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  four-lane,  divided,  fully 
controlled  access  highway  facility 
located  on  new  alignment.  The 
proposed  project,  known  locally  as  the 
North-South  Expressway,  is  generally 
located  in  the  U.S.  Highway  71  (US  71) 
corridor  and  extends  bom  the  Arkansas 
state  line  south  to  Interstate  220  in 
Shreveport.  Louisiana.  The  new 
roadway  includes  several  alternates 
based  on  new  locations  eind  various 
interchange  access  points.  The 
approximate  length  of  the  project  is  65 
kilometers  (40  miles). 

The  proposed  improvements  would 
improve  capacity  of  the  existing  route 
US  71  and  increase  regional  mobility 


along  a  proposed  ultimate  route 
extending  from  Kansas  City.  Missouri  to 
Shreveport.  Louisiana.  This  project  is 

le  of  several  projects  identified  as 
"high  priority  corridors"  on  the 
National  Hi^way  System  that  would 
provide  a  transportation  corridor  of 
natiortbl  significance  from  Kansas  City 
to  Shreveport.  The  proposed 
improvements  will  draw  new  traffic 
through  northwest  Louisiana,  western 
Arkansas  and  northeast  Texas  and  serve 
as  both  a  short-term  and  long-term 
economic  stimulus.  Major  metropolitan 
areas  lying  along  this  "high  priority 
corridor  '  include  Kansas  City,  Kansas- 
Missouri;  ]oplin,  Missouri;  Fayetteville, 
Arkansas;  Fort  Smith,  Arkansas; 
Texarkana,  Arkansas-Texas;  and 
Shreveport,  Louisiana. 

The  northern  terminus  of  the 
proposed  improvement  will  be  at  the 
Arkansas  state  line,  and  its  location 
determined  based  on  new  corridor 
location  developed  in  conjunction  with 
the  State  of  Arkansas.  The  southern 
terminus  of  the  proposed  improvement 
will  connect  to  the  Interstate  220  loop 
in  S^ireveport,  Louisiana  between  the 
existing  interchanges  of  Interstate  220 
with  Louisiana  Highway  173  (LA  173) 
and  Louisiana  Highw^ay  1  (LA  1)/US  71. 

Alternatives  to  be  considered  are: 

(1)  The  "Do-Nothing"  Alternative, 
where  roads  are  constructed  according 
to  the  regional  plan  with  the  exception 
of  the  proposed  facility;  and 

(2)  The  "Build"  Ahemative, 
considering  several  different  alignments 
and  full  control  of  access. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  state,  and  local 
agencies  and  to  private  organizations, 
including  conservation  groups  and 
groups  of  individuals  who  have 
expressed  interest  in  the  project  in  the 
past,  and  to  major  northwest  Louisiana 
newspapers.  A  series  of  public 
informational  meetings  will  be  held  in 
the  project  areas  which  will  be  affected. 
In  addition,  a  pubUc  hearing  will  be 
held.  Public  notice  vdll  be  given  of  the 
time  and  place  of  the  public 
informational  meetings  and  the  public 
hearing.  The  draft  Envirormaental 
Impact  Statement  (EIS)  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  An 
agency  scoping  meeting  will  be  held  at 
a  time  and  place  to  be  determined  at  a 
later  date. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 


directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on.  April  11.  1996. 
William  A.  Sussmann. 

Division  Administrator.  FHWA.  Baton  Rouge. 
Louisiana. 

[FR  Doc  96-9763  Filed  4-19-96:  8.45  am)  ' 
BILUNG  CODE  4»1fr-22-M 


Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Title  49  CFR  21 1 .9 
and  211.41,  notice  is  hereby  given  that 
the  Federal  Raifroad  Administration 
(FRA)  has  received  a  waiver  request 
from  Long  Island  Railroad  (LIRR) — in 
addition  to  the  previously  announced 
CSX  Transportation  (CSXT).  Burlington 
Northern  Santa  Fe.  New  York  Air  Brake 
Corporation  (N'YAB).  and  National 
Railroad  Passenger  Corporation 
(Amtrak)  requests — for  a  waiver  of 
compliance  with  a  requirement  of 
Federal  rail  safety  standards.  The 
petitions  are  described  below,  including 
the  regulaton.'  provisions  involved  and 
the  nature  of  the  rebef  being  requested; 

Long  Island  Railroad  lURR): 
CSX  Transportation  (CSXT): 
Burlington  Northern  Santa  Fe  (BNSF): 
New  York  Air  Brake  Corporation 

(NYAB):  and 
National  Railroad  Passenger 

Corporation  (Amtrak  I 

Waiver  Petition  Docket  Number 
H-95-3 

The  URR.  CSXT.  BNSF.  NYAB  and 
Amtrak  individually  seek  temporary 
waivers  of  comphance  with  Section 
229.29  of  the  Locomotive  Safety 
Regulations  (Title  49  CFR  Part  '229). 

Because  these  petitions  apply  to  the 
same  type  of  brake  equipment  and  for 
the  same  time  interval.  FRA  is 
combining  them  under  Docket  Number 
H-95-3. 

Section  229.29  stipulates  that  all 
brake  valves  must  be  cleaned,  tested  and 
inspected  ever\-  736  calendar  days.  On 
January  29,  1985,  FRA  published  a 
notice  granting  approval  for  the  26— L 
type  air  brake  equipment  to  be  cleaned, 
inspected  and  tested  ever>  1 104 
calendar  days,  (Vol.50.  No.  19^ age 
3910).  The  petition  requests TKat  the 
CCB  brake  valves  be  maintained  on  a  5- 
year  test  interval. 

The  CCB  brake  equipment  combines 
certain  pneumatic  features  of  the  26L 
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brake  with  microprocessor  controls.  The 
CCB  pneumatic  and  electro-pneumatic 
devices  rely  on  poppet  valve  and  seat 
technology  which  has  been  proven  in 
service  in  other  Knorr  brake  equipment. 
The  CCB  system  consists  of  a  console 
desk  controller,  an  electronic  control 
system  unit  and  a  pneumatic  interface 
unit  The  electronic  control  system  unit 
contains  the  logic  processor  (computer), 
power  supply,  input/output  interfaces, 
diagnostic  program  and  brake  operation 
programs.  The  desk  console  controller 
contains  the  standard  automatic  and 
independent  brake  operating  handles. 
The  console  controller  also  contains  a 
direct  connection  to  brake  pipe  which  is 
utilized  for  emergency  brake 
applications.  The  pneumatic  interface 
unit  contains  the  connections  to  the 
standard  train  line  and  locomotive 
multiple  unit  pneumatic  lines.  The 
pneumatic  unit  contains  all  of  the 
devices  which  are  driven  by  the 
electronic  control  system  to  perform,  all 
functions  currently  carried  out  by  the 
26-L  brake  system. 

The  brake  system  includes  advanced 
diagnostics  and  a  self-  test  program.  The 
manually  initiated  self-test  program 
tests  all  electronic  and  pneumatic 
interface  functions.  Detected  faults  are 
displayed  on  the  system  unit  In-service 
faults  are  detected  and  stored  in 
nonvolatile  memory.  The  railroad  states 
that  safety  is  enhanced  by  the  CCB 
Equipment  in  ID  constant  vigilance  for 
deviation  from  performance  by  the 
microcomputer.  (2)  the  control  of  faults 
to  a  known  safe  condition,  and  (3)  the 
capabilitv  of  warning  the  operator  of  a 
fault  condition.  These  features  are  not 
available  in  the  existing  26-L  Brake 
Equipment.  Life  of  all  components  are 
rated  in  excess  of  5-years. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  H-95-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC.  20590. 
Conununications  received  within  45 
days  of  the  date  of  publication  of  this 
notice  will  be  considered  by  FRA  before 
final  action  is  taken.  Comments  received 


after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
commimications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  in  Room 
8201,  Nassif  Building.  400  Seventh 
Street  SW.,  Washington,  DC.  20590. 

Issued  in  Washington,  EX!  on  April  16, 
1996. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  9&-9737  Filed  4-19-96:  8:45  am) 
aiLUNQ  CODE  4«io-oe-p 


Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  waivers  of 
compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  vmting,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-95-17) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration.  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  publication  of  this 
notice,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practical.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00a.m.-5:00p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street  SW..  Washington.  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 


Yolo  Shortline  Railroad  (RSGM-95-17) 

The  Yolo  Shortline  Raikoad  (YSLR) 
seeks  a  permanent  waiver  of  compliance 
with  the  Safety  Glazing  Standards  [49 
CFR  Part  223.9(a).  certified  glazing]  for 
its  ALCO  locomotive.  Number  YSLR 
101.  buiU  in  1949.  YSLR  is  a  Class  III 
shortline  railroad  located  in  Woodland, 
California  (near  Sacramento).  The 
railroad  states  that  this  locomotive  is 
planned  to  be  used  primarily  for 
operating  passenger  excursions,  in  a 
rural  farming  land,  and  performing  light 
freight  switching.  For  historical 
purposes,  the  use  of  this  locomotive  on 
the  YSLR  trackage  will  be  Consistent 
with  the  type  of  locomotives  that 
Western  Pacific  used  during  its 
ownership  of  the  trackag^/fjo 
vandalism  has  been  repdned. 

Radar  Rail  Car  (Waiver  Petition  Docket 
Number  RSGM-95-18) 

Radar  Rail  Car  seeks  a  permanent 
waiver  of  compliance  wath  the  Safety 
Glazing  Standards  [49  CFR  Part  223.9(c), 
minimum  of  four  emergency  opening 
windows  per  passenger  car]  for  eight 
deluxe  sleeper  cars.  The  manufacturer 
states  that  the  cars  are  to  be  used  by  the 
Phillip  Morris  Corporation  as  a 
marketing  promotion.  The  configuration 
of  the  sleepers  consists  of  15  deluxe 
bedrooms.  Instead  of  four  emergency 
opening  windows,  each  of  the  bedrooms 
will  have  an  emergency  exit,  permitting 
evacuation  in  the  event  of  an  incident. 
Due  to  the  size  and  weight  of  the 
windows  (approximately  250  pounds), 
the  exits  are  designed  to  be  a  panel 
adjacent  to  the  window.  The  exit  panel 
will  be  removable  by  means  of  a  "zip 
strip." 

Issued  in  Washington,  DC  on  April  16, 
1996. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
IFR  Doc.  96-9738  Filed  4-19-96;  8:45  am] 
BtLUNO  CODE  4«1»-(M-P 


Research  and  Special  Programs 
Administration 

Meetings  of  Pipeline  Safety  Advisory 
Committees 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  App.l)  notice  is 
hereby  given  of  the  following  meetings 
of  the  Technical  Pipeline  Safety 
Standards  Committee  (TPSSC)  and  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee 
(THLPSSC).  Each  Committee  meeting, 
as  well  as  a  joint  session  of  the  two 
Committees,  will  be  held  at  the 
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Department  of  Transportation.  Room 
2230,  400  Seventh  Street.  S.W.. 
Washington.  DC  20590. 

On  May  7, 1996,  at  9  a.m..  the  TPSSC 
will  meet.  Agenda  items  include 
discussion  of  theWaitflallot  on  Docket 
PS-143,  Periodic  Updates  to  Pipeline 
Safety  Regulations  (61  FR  8231). 
published  March  4.  1996. 

On  May  7, 1996.  at  1  p.m.,  the  TPSSC 
will  be  joined  by  members  of  the 
THLPSSC  for  a  joint  session  which  will 
include: 

1 .  Welcome  by  the  RSP A  Administrator 

2.  Budget  and  Reauthorization 

3.  Regulatory  Reinvention  Initiative 

4.  Risk  Management 

5.  State  Programs  and  Grants 

6.  Damage  Prevention  Quality  Action 
Team 

On  May  8, 1996,  from  9:00  a.m.  to 
12:00  noon,  the  joint  TPSSC-THLPSSC 
session  will  include: 

1.  Briefing  on  Research  and 

Development  Contracts 

2.  Regulatory  Reinvention  Initiative 

3.  Regulatory  Updates,  including 

— uivironmentally  Sensitive  Areas. 

— Excess  Flow  Valves. 

— Mapping  Projects, 

— Increased  Inspection  Requirements, 
and 

— Emergency  Flow  Restricting 
Devices 

At  1  p.m.,  the  THLPSSC  will  meet. 
Agenda  items  include  discussion  of 
Mail  Ballot  on  Docket  PS-143. 

Each  meeting  will  be  open  to  the 
public.  Members  of  the  pubUc  may 
present  oral  statements  on  the  topics. 
Due  to  the  Umited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  must  notify  Eben  Wyman, 
Room  2335,  Department  of 
Transportation  Building,  400  Seventh 
Street,  S.W.,  Washington,  DC  20590, 
telephone  (202)  366-0918,  not  later  than 
April  30,  1996,  on  the  topics  to  be 
addressed  and  the  time  requested  to 
address  each  topic.  The  presiding  officer 
may  deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  any 
oral  presentation.  Members  of  the  public 
may  present  written  statements  to  the 
Committee  before  or  after  any  meeting. 

Issued  in  Washington,  DC  on  April  16, 
1996. 

Ridurd  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  96-9736  Filed  4-19-96;  8:45  am) 
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Surface  Transportation  Board  ■ 
[Finance  Docket  No.  32792] 

Wisconsin  and  Southern  Railroad 
Company— Purchase  Exemption- 
Union  Pacific  Railroad  Company 

AGENCY:  Surface  Transportation  Board. 

DOT. 

ACTION:  Notice  of  exemption. 

SUIMARY:  The  Board,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11343.  et  seq.. 
the  purchase  by  Wisconsin  and 
Southern  Raihoad  Company  (WSOR)  of 
1.4  miles  of  railroad  line  between 
milepost  19.1  and  milepost  20.5  at 
Ripon.  WI.  from  the  Union  Pacific 
Railroad  Company.  The  exemption  is 
granted  subject  to  standard  labor 
protective  conditions. 
DATES:  This  exemption  is  effective  on 
May  22. 1996.  Petitions  to  stay  must  be 
filed  by  May  7.  1996.  Petitions  to  reopen 
must  be  filed  by  May  17. 1996. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32792  to:  (1)  OfiBce 
of  the  Secretary.  Case  Control  Branch. 
Surface  Transportation  Board,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423,  and  (2) 
Petitioner's  representative:  John  D. 
Heffner,  Rea,  Cross  and  Auchincloss, 
1920  N  Street,  N.W.,  Suite  420, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Room  2229.  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  April  5,  1996. 


I  The  ICC  Tennination  Act  of  1995.  Pub.  L.  No. 
104-88, 109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29,  1995,  and  took  effect  on  Januar>- 
1.  1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Traniiportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996.  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10902. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 


By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissiooer 
Owen. 

Vernon  A.  William*, 
Secretary. 

(FR  Doc.  96-9789  Filed  4-19-96;  8:45  am] 
NUJNQ  C00C4t1»-«>-P 


Surface  Tranaportatton  Board  * 
[STB  Docket  No.  AB-167  (Sub-Na  1160X)] 

Consolidated  RaU  Corpor8tiof>— 
AbarKk>ninent  Exemption — in  Erie 
County.  NY 

Consolidated  Rail  Corporation 
(Conrail)  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon  a 
1.76  mile  portion  of  its  Erie  Running 
Track  between  milepost  5.54  and 
milepost  7.30,  and  a  portion  of  its  Black 
Rock  Industrial  Track  between  milepost 
392.80  and  milepost  393.67  in  the  City 
of  Buffalo,  Erie  County.  NY.^ 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  to  be  rerouted  from  the  line;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  state  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Board  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period: 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports).  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R 
Co. — Abandonij^ent — Goshen,  360  ICC. 
91  (1979).  To  afcldress  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  22, 


'  The  ICC  Termination  Act  of  1995.  Pub  L.  No 
104-88.  109  Stat.  803.  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  lanua-n,  1. 
1996.  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  hinctions  io  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subiecl  to  the  Board's 
jurisdiction  pursuant  to  49  L'.S  C   10903 

2  The  portion  of  the  Black  Rock  Indui'.ria!  T.-ack 
parallels  and  shares  a  common  right-of-way  with 
the  portion  of  the  Erie  Running  Track. 
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1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),''  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29"^  must  be  filed  by  May  2, 
1996.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  13,  1996, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  John  J.  Paylor.  Associate 
General  Counsel,  Consolidated  Rail 
Corporation,  2001  Market  Street  -  16 A, 
Philadelphia,  PA  19101—1416. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 


•The  Board  will  j^rant  a  stay  if  an  infomied 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  bv  the  Board's  Section  u( 
Knvironmenta!  .Analysis  in  its  iniiep«'ndent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date   See  ExfrnptiOn  of  Out- 
of-SeniCf  Hail  Unes.  5  I.CC.id  J77  (1989)    Anv 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  twfore 
the  exemption  «  effective  date 

'  See  Exfcnpl   of  Hail  Abandonment — Offers  of 
Finan   Assist  .  4  1  C.C  2d  164  (1987) 

^The  Board  will  accept  late-Hied  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railnvad  is 
willing  to  negotiate  an  agreement 


Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  April  26.  1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Defjided:  April  15.  1996. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary^ 
|FR  Doc.  96-9787  Filed  4-19-96;  8:45  am] 

BILLINQ  COOe  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  96-33] 

Recordation  of  Trade  Name:  "Mega 
Toys" 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
SUMMARY:  On  Friday,  January  26,  1996, 
a  notice  of  application  for  the 
recordation  under  Section  42  of  the  Act 
of  July  5,  1946.  as  a  amended  (15  U.S.C. 
1 124),  of  the  trade  name  'Mega  Toys." 


used  by  P.C.  Woo.  dba  Mega  Toys  a 
corporation  organized  under  the  laws  of 
the  State  of  California,  located  at  905 
East  Second  Street,  Los  Angeles, 
California  90012.  was  published  in  the 
Federal  Register  (61  PR  2573).  The 
notice  advised  that  before  final  action 
was  taken  on  the  application, 
consideration  would  be  given  to  any 
relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  person  in 
opposition  to  the  recordation  and 
received  not  later  than  March  26.  1996. 
No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  Section 
133.14.  Customs  Regulations  (19  CFR 
133.14).  the  name  "Mega  Toys."  is 
recorded  as  the  trade  name  used  by  P.C. 
Woo,  Inc.,  dba  Mega  Toys,  located  at 
905  East  Second  Street.  Los  Angeles. 
Cahfomia  90012. 

The  trade  name  is  used  in  connection 
with  game,  dolls,  party  favors, 
decorative  flags,  Halloween  items,  and 
plastic,  battery-operated  and  die-cast 
toys. 

EFFECTIVE  DATE:  April  22.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue.  NW.,  (Franklin  Court). 
Washington.  D.C.  20229  (202-482- 
6960). 

Dated:  April  15,  1996. 
John  F.  Atwood, 

Chief  Intellectual  Property  Rights  Branch 
|FR  Doc.  96-9862  Filed  4-19-96,  8:45  am) 
BILUNO  COOE  4a20-02-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  1301, 1303, 1304, 1305, 
1306,  and  1308 

RIN  0970-AB55 

Head  start  Program 

AGENCY:  Administration  on  Children. 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Administration  for 
Children  and  Families  is  issuing  this 
Notice  of  Proposed  Rulemaking  to 
implement  the  statutory  provisions  for 
establishing  program  performance 
standards  for  Early  Head  Start  grantees 
and  Head  Start  grantee  and  delegate 
agencies  providing  services  to  eligible 
Head  Start  children  from  birth  to  five 
years  and  their  families  as  well  as 
pregnant  women,  and  for  taking 
corrective  actions  when  Head  Start 
agencies  fail  to  meet  such  standards. 
DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must 
be  received  on  or  btffore  |une  21.  1996. 
ADDRESSES:  Please  address  comments  to 
the  A.ssot:iate  Commi.ssioner.  Head  Start 
Bureau.  Administration  for  Children, 
Youth  and  Families.  P.O.  Box  1182. 
Washington.  DC.  2001.1. 

In  order  to  ensure  that  public 
comments  have  maximum  effect  in 
developing  the  final  rule,  we  urge  that 
eat:h  comment  clearly  identify  the 
specific  section  or  sections  of  the 
regulations  that  comment  addresses  and 
that  comments  be  in  the  same  order  as 
the  regulations 

Beginning  14  days  after  close  of  the 
comment  period,  comments  will  be 
available  for  public  inspection  in  Room 
2218,  .130  C  Street,  S.VV.,  Washington, 
DC.  20201.  Monday  through  Friday 
between  the  hours  of  9:t)0  am  and  4:00 

p.m. 

Comments  that  concern  information 
colletlion  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  the  preamble. 

A  copy  of  these  comments  may  also 
be  sent  to  the  Department  representative 
cited  above 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
DoUie  Wolverton,  Head  Start  Bureau, 
(202)  944-.54.S0 

Deaf  and  hearing  impairtici 
individuals  may  call  the  Federal  Dual 
Party  Relay  Sen,  ice  at  1-800-877-8.1.19 
between  the  hours  of  8:00  a.m.  and  7:00 
p.m.  EDT.  Monday  through  Friday. 


SUPPLEMENTARY  INFORMATION: 
1.  Summary 

The  Head  Start  program  is  authorized 
under  the  Head  Start  Act  (the  Act),  as 
amended  (42  U.S.C.  9801  et  seq.). 
Founded  in  1965.  the  program  currently 
offers  comprehensive  services  including 
high  quality  early  childhood  education, 
nutrition,  health,  and  social  services, 
along  with  a  strong  parent  involvement 
focus,  to  low-income  children 
nationwide.  The  overall  goal  of  the 
program  is  to  bring  about  a  greater 
degree  of  social  competence  in 
preschool  children  from  low-income 
families.  Social  competence  refers  to  the 
child's  everyday  effectiveness  in  dealing 
with  both  his  or  her  present 
environment  and  later  responsibilities 
in  school  and  life.  It  takes  into  account 
the  interrelatedness  of  cognitive, 
intellectual,  and  social  development; 
physical  and  mental  health;  and 
nutritional  needs. 

Since  the  1970's.  the  program 
performance  standards  have  played  a 
central  role  in  the  Head  Start  program. 
The  program  performance  standards 
provide  a  standard  and  definition  of 
quality  services  for  the  approximately 
2,112  community-based  organizations 
nationwide  that  administer  Head  Start 
as  grantees  or  delegate  agencies;  serve  as 
training  guides  for  staff  and  parents  on 
the  key  elements  of  quality;  articulate  a 
vision  of  service  delivery  to  young 
children  and  families  that  has  served  as 
a  catalyst  for  program  development  and 
professional  education  and  training  in 
the  preschool  field;  and  provide  the 
regulatory  structure  for  the  monitoring 
and  enforcement  of  quality  standards  in 
Head  Start  Thus,  their  importance  to 
the  Head  Start  program  and  to  preschool 
education  generally  goes  far  beyond  the 
typical  role  of  Federal  regulations. 

The  authority  for  this  Notice  of 
Proposed  Rule  Making  is  sections  641A 
la)  and  (d),  644  (a)  and  (c),  and 
645.\(h)(2)  of  the  Head  Start  Act.  as 
amended  (42  U.S.C.  9801  et  seq.).  More 
specifically,  the  purpose  of  this  NPRM, 
the  first  wide-ranging  revision  of  the 
program  performance  standards  in  over 
20  years,  is  to  carry  out  the  language  in 
the  1994  amendments  to  the  Head  Start 
Act  providing  for  an  update  of  the  Head 
Start  Program  Performance  Standards. 

Key  provisions  in  the  1994 
amendments  require  a  review  of  the 
performance  standards  in  order  to  bring 
them  up  to  date,  cover  new  topics,  and 
include  services  to  low  income  pregnant 
women  and  families  with  infants  and 
toddlers.  In  particular: 

•  The  new  section  641 A  provides  that 
the  Se<;retary  must  establish,  by 
regulation,  performance  standards 


covering:  (1)  A  range  of  services  for 
children  and  families,  including  health, 
education,  parental  involvement, 
nutritional,  and  social  services  as  well 
as  transition  activities;  (2)  Financial 
management  and  administration;  and  (3) 
facilities.  Subparagraph  (a)(3)(C)  of  the 
new  section  provides  that  the  Secretary 
must  review  and  revise,  as  necessary, 
the  performance  standards  in  effect 
under  prior  law. 

•  The  amendments  further  provide 
that  any  revisions  should  not  result  in 
an  elimination  or  reduction  of 
requirements  regarding  the  scope  or 
types  of  health,  education,  parental 
involvement,  nutritional,  social,  or  other 
services  to  a  level  below  that  of  the 
requirements  in  effect  on  November  2, 
1978. 

•  Section  64lA(d)  prescribes 
procedures  for  corrective  actions  or 
termination  to  be  taken  with  agencies 
which  fail  to  meet  the  standards 
described  in  subsection  (a). 

•  Section  645A(h)(2)  requires  that  the 
Secretary  develop  program  guidelines 
for  Early  Head  Start,  the  newly 
authorized  program  for  low-income 
pregnant  women  and  families  with 
infants  and  toddlers,  and  to  publish 
performance  standards  for  such 
programs. 

A  fundamental  challenge  that  we 
addressed  in  developing  this  NPRM  was 
to  find  the  right  balance  among  three 
important  goals:  (1)  Addressing  the 
critically  important  new  areas  for 
regulation  identified  in  the  statute;  (2) 
maintaining  quality  and  avoiding  any 
reduction  in  the  level  of  services 
prescribed  by  the  regulations,  as 
mandated  by  the  statute;  and  (3) 
attempting  to  streamline  the  regulations, 
avoid  regulatory  burden,  and  encourage 
flexibility,  and  innovation. 

Our  approach  to  identifying  the  right 
balance  included  wide-ranging 
consultation  with  many  different 
individuals  and  groups,  consistent  with 
the  new  statutory  requirements  at 
Section  641(A)(a)(3)  regarding  the 
consultations  which  the  Secretary  has  to 
undertake  and  the  factors  which  the 
Secretary  has  to  take  into  consideration 
in  developing  the  revised  program 
performance  standards.  Following  both 
the  statute  and  the  Administration's 
regulatory  reinvention  principles.  ACYF 
offered  extensive  opportunities  for 
program  experts,  local  agencies,  and 
other  interested  parties  to  review  and 
discuss  the  current  program 
performance  standards. 

In  the  late  summer  of  1994.  ACYF 
formed  a  33-member  working  group 
composed  of  Central  and  Regional 
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Office  staff  to  draft  a  plan  for  the 
development  of  these  regulations.  The 
group  was  given  responsibility  both  for 
developing  standards  related  to  the  new 
service  expectations  of  the  Eariy  Head 
Start  and  Head  Start  programs— e.g.. 
transition  services  and  services  to 
pregnant  women  and  families  with 
infants  and  toddlers— and  for  making 
appropriate  revisions  to  the  existing 
standards  which  would  support  quality 
services,  better  meet  the  individual 
needs  of  the  diverse  population  of  Head 
Start  children  and  families,  and  improve 
program  management.  Over  the 
summer,  fall,  and  winter  of  1994-1995, 
this  group  convened  70  focus  groups 
involving  approximately  2,000 
individuals.  The  participants  at  these 
meetings  were  drawn  from  a  cross- 
section  of  program  practitioners, 
including  local  sponsors  of  Head  Start 
programs  as  well  as  subject  experts, 
parents,  educators,  technical  assistance 
providers.  Federal  Head  Start  staff  from 
across  the  country,  and  individuals  with 
extensive  experience  conducting  Head 
Start  program  monitoring  in  a  variety  of 

settings.  . 

Based  on  this  broad  consultation,  as 
well  as  on  the  work  of  two  national 
Advisory  Committees  (the  1993 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion  and  the  1994 
Advisory  Committee  on  Services  to 
Families  with  Infants  and  Toddlers), 
ACYF  developed  the  following  key 
elements  of  its  approach  to  this 
regulation:  (1)  The  current  program 
performance  standards  should  be 
reorganized  to  reduce  fragmentation  and 
duplication,  encourage  holistic 
approaches,  and  emphasize 
partnerships  with  families  and 
communities;  (2)  a  single  set  of 
integrated  standards  for  services  from 
birth  to  age  five  should  be  developed; 
(3)  the  regulation  should  focus  on 
requirements  that  are  key  to  maintaining 
quality  services  and  meeting  new  and 
emerging  needs;  and  (4)  the  least 
burdensome  approach  to  maintaining 
quality  and  meeting  emerging 
challenges  should  be  sought. 

ACYF  is  particularly  interested  in 
receiving  comments  on  the  extent  to 
which  the  proposed  rule  forms  the  least 
burdensome  approach  to  regulation  in 
order  to  protect  grantee  flexibility  to 
innovate  and  achieve  quality  outcomes 
in  the  most  effective  way  possible, 
while  recognizing  the  statutory  mandate 
to  ensure  that  there  is  no  reduction  in 
services  and  to  provide  standards 
supporting  the  implementation  of  a 
range  of  new  statutory  requirements. 
Further,  within  this  framework,  ACYF 
has  consistently  sought  ways  to  make 
the  regulation  more  outcome-  focused 


and  less  process-oriented.  We  urge 
commenters  to  share  their  ideas  on  ways 
that  we  can  continue  to  move  in  this 
direction. 

n.  The  Head  Start  Program 

The  Head  Start  program  served 
approximately  740.000  low-income 
children  and  families  in  fiscal  year  1994 
through  a  network  of  1.405  grantees  and 
over  600  delegate  agencies.  (Delegate 
agencies  have  approved  written 
agreements  with  grantees  to  operate  the 
program.)  Programs  are  funded  through 
a  direct  Federal-to-local  relationship, 
and  grantees  include  a  wide  range  of 
local  agencies:  community  action 
agencies,  single-purpose  nonprofit 
agencies,  local  governments,  and  school 
districts,  among  others.  About  95 
percent  of  the  children  in  Head  Start 
programs  are  from  low-income  families 
(below  the  Federal  poverty  line);  about 
13  percent  of  the  children  have 
disabilities;  and  about  90  percent  of  the 
children  served  are  3  to  4  years  old.  As 
described  below,  the  1994  Head  Start 
amendments  created  a  new  initiative 
within  Head  Start  to  expand  and  focus 
on  services  to  infants  and  toddlers. 

Key  principles  of  Head  Start  since  its 
inception  in  1965,  and  reaffirmed  most 
recently  through  a  thorough  review  by 
the  bipartisan  Advisory  Committee  on 
Head  Start  Quality  and  Expansion, 
include  the  following: 

•  Comprehensive  services.  To 
develop  fully  and  achieve  social 
competence,  children  and  their  families 
need  a  comprehensive,  inter- 
disciplinary approach  to  services, 
including  education,  health,  nutrition, 
social  services,  and  parent  involvement. 
The  range  of  services  available  must 
also  be  responsive  and  appropriate  to 
each  child  and  family's  unique 
developmental,  ethnic,  cultural,  and 
linguistic  experience  and  heritage. 

•  Parent  involvement  and  family 
focus.  The  Head  Start  program  is  family 
centered  and  is  designed  to  foster  the 
parent's  role  as  the  principal  influence 
on  the  child's  development  and  as  the 
child's  primary  educator,  nurturer,  and 
advocate.  Local  Head  Start  programs 
work  in  close  partnerships  with  parents 
to  develop  and  utilize  parents' 
individual  strengths  in  order  to 
successfully  meet  personal  and  family 
objectives.  In  addition,  parents  are 
encouraged  to  become  involved  in  all 
aspects  of  Head  Start,  including  direct 
involvement  in  policy  and  program 
decisions  that  respond  to  their  interests 

and  needs. 

•  Community  Partnersttips  and 
Community-Based  Services.  Head  Start 
programs  are  intended  to  be 
commimity-based,  with  different 


specific  models  of  service  provision 
flowing  out  of  the  differing  needs  of 
differing  communities.  In  addition,  the 
most  effective  Head  Start  programs  have 
always  been,  in  the  words  of  the 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion,  "central 
community  institutions  "  for  low-income 
families,  building  linkages  and 
partnerships  with  other  service 
providers  and  leaders  in  the 
community. 

m.  Legislative  and  Programmatic 
History 

In  May  1994,  the  President  signed 
into  law  the  Head  Start  Reauthorization 
Act  of  1994.  This  legislation,  enacted 
with  bipartisan  sponsorship  and 
support,  amended  the  Head  Start  Act  to 
extend  the  program  authorization  period 
through  fiscal  year  1998.  It  also  made  a 
number  of  changes  to  ensure  that  all 
children  and  families  enrolled  in  Head 
Start  are  offered  high  quality  services 
that  are  responsive  to  their  needs.  The 
legislation  built  on  the  vision  and 
recommendations  contained  in  Creating 
A  21st  Century  Head  Start,  the  report  of 
the  Advisory  Committee  on  Head  Start 
Quality  and  Expansion,  which  was 
issued  in  December  1993. 

The  Secretary  formed  the  Advisory 
Committee  in  June  1993  to  look  at  Head 
Start  quality  and  program  expansion 
issues.  The  Committee  woriced  for  six 
months  before  issuing  its  report.  The 
report  included  numerous 
recommendations,  centered  around: 
—striving  for  excellence  in  staffing, 
management,  oversight,  facilities,  and 
research; 
—expanding  to  better  meet  the  needs  of 

children  and  families;  3nd 
—forging  new  partnerships  with  •• 

communities,  schools,  the  private 
sector  and  other  national  initiatives. 
In  its  report,  the  Advisory  Committee 
reaffirmed  the  role  and  value  of  the 
existing  Head  Start  Program 
Performance  Standards.  However,  it  also 
recommended  that  the  standards  be 
reviewed  and  revised  to  reflect  the 
changing  nature  of  the  Head  Start 
population,  the  evolution  of  best 
practices,  program  experience  with  the 
existing  standards,  and  the  pending 
program  expansion.  Reviews  in  several 
specific  areas  were  recommended 
including:  business  practices  and 
financial  management;  staff  levels  and 
qualifications;  developmentally 
appropriate  curricula  and  emergent 
literacy;  transitional  services;  mental 
health;  nutritional  requirements;  family 
services;  parental  roles;  services  for  the 
"birth-to-three"  population; 
transportation;  and  program 
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coordination.  It  also  recommended  the 
consideration  of:  (1)  Standards  and 
systems  in  effe<:t  in  other  early 
childhood  programs;  (2)  work  in  other 
fields  to  establish  outcome-based 
accountability  systems:  and  (3)  the 
guiding  principles  of  the 
Administration's  National  Performance 
Review  (i.e.»  increased  responsiveness 
to  clients,  and  the  minimization  of 
regulations  and  paperwork].  As 
principles  for  the  review  effort,  it  called 
for  the  promotion  of  quality, 
responsiveness  to  community  needs, 
and  the  strengthening  and  streamlining 
of  the  standards.  Finally,  it  advised 
consideration  of  the  special  needs  and 
cin:umstances  of  programs  serving 
American  Indians  and  migrant  and 
seasonal  farm  workers. 
In  making  its  general 
recommendations,  the  Advisory 
Committee  tioted  the  dramatic  changes 
which  had  ocxnirrod  in  the  world  of 
Head  Start  families  between  1965  and 
lOTn: 

•  The  needs  of  poor  children  and 
families  are  more  complicated  and 
urgent.  Violence,  substance  abuse, 
homelessness,  lack  of  edui:ation,  and 
unemployment  are  helping  to  make 
them  so.  At  the  same  time,  more  of  the 
Head  Start  service  population  is  coming 
from  single-parent  families,  increasing 
numbers  of  parents  are  working,  and 
family  literacy  is  increasingly  tjeing 
recognized  as  an  important  service 
need. 

•  Over  the  past  28  years,  the 
lands<:ape  of  community  services  has 
changed  dramatically.  There  are  now 
roles  and  enhanced  capacities  for 
serving  young  children  and  their 
families.  Today,  we  also  have  now 
kiftiwledge  about  the  attributes  of 
stirvices  and  supports  that  are  effective 
in  changing  long  tenn  outcomes  for 
young  children,  new  knowledge  about 
tho  importance  of  the  first  three  years  of 
life,  and  new  knowledge  and 
appre<:iation  for  the  continuum  of 
developmental  and  comprehensive 
services  often  needed  before  si;hool  and 
into  tho  early  years  to  help  children 
succeed  in  school. 

While  the  Advisory  (k)mmittee  found 
that  Head  Start  has  succeeded  in 
improving  the  lives  of  young  children 
and  their  families,  it  cited  some  areas 
where  further  improvements  were 
possible  These  include:  (1)  Consistency 
in  the  qualilv  of  programs;  (2) 
responsiveness  to  the  diverse  needs  of 
Head  Start  families;  (,J)  addressing  the 
large  unmet  neeti  for  Head  Start 
services;  and  (4)  coordination  of  Head 
Start  with  other  early  childhood 
programs  and  elementary  schools. 


The  1994  Head  Start  amendments 
reflect  similar  concerns  on  the  part  of 
the  Congress.  They  include  a  number  of 
provisions  designed  to  improve  program 
quality — including  new  requirements 
with  respect  to  quality  standards  and 
program  monitoring,  technical 
assistance  and  training,  staff 
qualifications  and  development,  and  an 
allocation  for  quality  improvement 
activities.  They  also  include  a  number 
of  provisions  to  expand  the  nature  and 
scope  of  services  and  to  make  programs 
more  responsive  to  the  needs  of  their 
service  populations.  For  example,  they 
add  new  requirements  with  respect  to 
family  literacy  services  and  parental 
involvement,  provide  for  an  initiative 
for  pregnant  women  and  families  with 
infants  and  toddlers  (Early  Head  Start), 
expand  opportunities  for  p>arental 
involvement,  add  requirements  to 
facilitate  the  successful  transition  of 
Head  Start  children  to  elementary 
school,  and  mandate  a  study  of  the 
adequacy  of  full-day/full-year  programs. 

The  amendments  further  provide  that, 
in  revising  the  current  program 
performance  standards  and  in 
developing  new  ones,  the  Secretary 
must  consult  with  experts  in  the  fields 
of  child  development,  early  childhood 
education,  family  services  (including 
"linguistically  and  culturally 
appropriate  services"  to  children  and 
families  for  whom  English  is  not  the 
primary  language],  and  administration 
and  financial  management.  They  also 
require  consuUation  with  individuals 
with  experience  operating  Head  Start 
programs. 

Additionally,  the  amendments  require 
that  the  Secretary  take  several  factors 
into  consideration  in  developing  the 
program  performance  standards.  These 
include:  past  experience  with  the 
existing  standards;  changes  over  time  in 
the  Head  Start  service  population; 
developments  in  best  practices  with 
rBspe<:t  to  child  development,  children 
with  disabilities,  family  services, 
program  administration,  and  financial 
management:  projected  needs  related  to 
Head  Start  expansions;  existing  and 
potential  standards  and  guidelines 
related  to  the  promotion  of  child  health; 
the  projected  needs  of  expanded  Head 
Start  programs;  changes  in  the 
population  of  eligible  children 
(including  changes  in  family  structures 
and  languages  spoken  in  the  home);  and 
local  policies  and  activities  designed  to 
ensure  the  successful  transition  of  Head 
Start  children  to  elementary  school. 

The  Advisory  Committee  on  Services 
for  Families  with  Infants  and  Toddlers 
was  formed  by  the  Secretary  of  Health 
and  Human  Services  in  July  1994  to 
advise  and  inform  the  Department  on 


the  development  of  program  approaches 
for  the  new  Head  Start  initiative  serving 
low-income  pregnant  women  and 
families  with  infants  and  toddlers  (later 
named  "Early  Head  Start").  The 
Advisory  Committee  drew  upon  the 
experience  of  a  number  of  different 
programs  (such  as  the  Comprehensive 
Child  Development  Program,  Parent  and 
Child  Centers,  and  Head  Start  Migrant 
Programs),  the  insights  provided  by 
participants  in  over  30  focus  groups, 
three  decades  of  research  on  child  and 
family  development,  and  extensive 
consultations  with  experts  and 
practitioners  in  the  field. 

In  September  1994.  the  Advisory 
Committee  on  Services  for  Families 
with  Infants  and  Toddlere  issued  a 
formal  statement  setting  forth  both  its 
vision  and  goals  and  its 
recommendations  for  program 
principles  and  cornerstones.  It  called  for 
the  development  of  a  range  of  service 
strategies  that  would  support  the  growth 
of  the  young  child  within  the  family  and 
the  growth  of  the  family  within  the 
community.  Thus,  it  envisioned 
program  approaches  that  were  family- 
centered  and  community-based.  Its 
program  principles  included:  (1)  A 
commitment  to  excellence  in  the  quality 
of  the  services  provided  as  well  as  in 
program  management;  (2)  the 
prevention  and  early  detection  of  and 
early  intervention  with  problems;  (3)  the 
early,  proactive,  and  ongoing  promotion 
of  a  child's  healthy  development;  (4)  the 
promotion  of  positive,  continuous 
relationships  that  nurture  the  child, 
parents,  family,  and  caregiving  staff;  (5) 
the  promotion  of  p)arent  involvement; 
(6)  the  inclusion  of  children  with 
disabilities  and  respect  for  individual 
children  and  adults;  (7)  respect  for 
home  language  and  culture;  (8) 
responsiveness  to  the  unique  strengths 
and  abilities  of  the  children,  families, 
and  communities  served;  (9)  ensuring 
smooth  transitions;  and  (10) 
collaboration  and  the  active  pursuit  of 
partnerships  with  kindred  programs. 

A  local  education  agency  using  funds 
under  Title  I  of  the  Elementary  and 
Secondary  Schools  Act  to  provide  early 
childhood  development  services  to  low- 
income  children  below  the  age  of 
compulsory  school  attendance  must 
comply  with  the  Head  Start  Program 
Performance  Standards  for  such  services 
beginning  in  fiscal  year  1997.  The 
proposed  performance  standards 
governing  early  childhood  development 
services  are  found  in  Section  1304.21, 
Education  and  Early  Childhood 
Development.  (Title  I  preschool 
programs  using  the  Even  Start  model  or 
Even  Start  programs  which  are 
expanded  through  the  use  of  Title  I 
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funds  are  exempt  from  this 
requirement.)  We  have  sought 
consultation  with  school  officials  and 
education  experts,  as  well  as  early 
childhood  experts,  and  have  worked 
closely  with  the  U.S.  Department  of 
Education  in  developing  this  section  of 
the  NPRM. 

Local  educational  agencies,  school 
personnel,  and  persons  affiliated  with 
Title  I  preschool  programs  are  referred 
to  the  Department  of  Education's  Notice 
of  Interpretation  regarding  the 
applicability  of  Head  Start  performance 
standards  to  Title  I  preschool  programs 
that  appears  elsewhere  in  this  Federal 
Register.  We  encourage  comments  from 
local  educational  agencies,  school 
personnel,  and  persons  affiliated  with 
Title  I  preschool  programs  regarding  the 
content  of  45  CFR  1304.21  and  its 
impact. 

rV.  Consultation  and  the  Development 
of  the  NPRM 

In  keeping  with  the  requirements  of 
the  statute  and  the  Administration's 
regulatory  reinvention  principles,  ACYF 
sought  extensive  public  input  prior  to 
the  development  of  these  proposed 
standards.  As  noted  above,  over  the 
summer,  fall,  and  winter  of  1994-1995, 
we  conducted  70  focus  groups  involving 
approximately  2,000  individuals 
including  subject  experts,  parents, 
educators,  technical  assistance 
providers,  local  sponsors  of  Head  Start 
programs.  Federal  staff,  and  individuals 
with  extensive  program  monitoring 
experience. 

Fifteen  of  the  focus  groups  addressed 
standards  related  to  specific  subject 
areas  such  as  child  development  and 
education;  child  medical,  dental, 
nutrition  and  mental  health;  and  parent 
involvement.  Subject-area  experts  were 
key  participants  in  those  groups.  Over 
30  of  the  focus  groups  addressed 
standards  for  pregnant  women  and 
families  with  infants  and  toddlere.  In 
addition,  a  focus  group  was  convened 
with  the  Department  of  Education  to 
discuss  the  compatibility  of  these 
standards  with  the  Title  I  Improving 
America's  Schools  Act  pro^^s.  The^^. 
parents  of  Head  Start  childreirwwB''"'^ 
present  at  many  focus  groups,  and  one 
focus  group  was  devoted  entirely  to 
Head  Start  parents.  In  addition,  one 
group  was  devoted  to  obtaining 
recommendations  fit)m  long-term 
leaders  of  the  Head  Start  movement  who 
could  provide  unique  insights  into  the 
program's  experience  and  development 
over  time  as  well  as  the  program 
strengths  and  weaknesses  that  should  be 

addressed. 

Representatives  from  a  wide  array  of 
national  organizations  and  agencies 


with  particular  interest  in  child  and 
family  issues  also  were  consulted. 
Among  these  organizations  were  the 
national.  State,  and  Regional  Head  Start 
Associations,  Zero  to  Three,  the 
National  Center  for  Learning 
Disabilities,  the  Family  Impact  Seminar, 
the  Family  Resource  Coalition,  the 
National  Black  Child  Development 
Institute,  the  Elementary  School 
Principals  Association,  the  National 
Association  for  the  Education  of  Young 
Children,  and  the  National  Committee 
to  Prevent  Child  Abuse. 

The  ACYF  also  undertook  a 
consultation  process  to  draw  upon  the 
expertise  of  Federal  agencies  and  staff 
responsible  for  administering  related 
programs  and  serving  related 
populations.  The  purpose  of  these 
efforts  was  to  promote  greater 
consistency  in  the  service  and 
regulatory  approaches  taken  by  various 
Federal  programs  and  to  solicit  expert 
advice  on  how  to  promote  quality  in 
Early  Head  Start  and  Head  Start 
services.  Among  the  critical  links  in  this 
process  were  those  with  health  and 
mental  health  agencies;  the  U.S.  Public 
Health  Service,  including  the  Health 
Resources  and  Services 
Administration's  Maternal  and  Child 
Health  Bureau,  the  Indian  Health 
Service  and  the  Centers  for  Disease 
Control  and  Prevention;  the  Health  Care 
Financing  Administration,  and  the 
Center  for  Mental  Health  Services;  the 
U.S.  Department  of  Education, 
including  the  Office  of  Educational 
Research  and  Improvement;  and  the 
U.S.  Department  of  Agriculture. 
In  reviewing  and  revising  the 
standards.  ACYF  also  carefully 
reviewed  the  standards  and 
performance  criteria  established  by 
national  organizations  and  policy 
experts  in  early  childhood  development, 
health  and  safety,  child  care,  and  related 
fields.  Key  documents  reviewed  include 
the  National  Head  Start  Association's 
"Quality  Initiative"  draft  report,  the 
National  Association  for  the  Education 
of  Young  Children's  "Accreditation 
Criteria  and  Procedures"  and 
"Developmentally  Appropriate  Practice 
in  Early  Childhood  Programs,"  the  U.S. 
Public  Health  Services'.  Health 
Resources  and  Services 
Administrations'  Maternal  and  Child 
Health  Bureau's  "National  Health  and 
Safety  Performance  Standards: 
Guidelines  for  Out-of-Home  Child 
Care."  developed  in  collaboration  with 
the  American  Academy  of  Pediatrics 
and  the  American  Public  Health 
Association,  and  produced  in 
collaboration  with  the  Health  Care 
Financing  Administrations's  Medicaid 
Bureau  "Bright  Futures:  Guidelines  for 


Health  Supervision  of  Infants.  Children, 
and  Adolescents"  report.  The  proposed 
rule  also  reflects  the  guidance  provided 
by  contemporary  academic  literature  in 
such  fields  ds  early  childhood 
education,  child  health  and  safety, 
family  services,  and  program 
management. 

In  addition.  ACYF  undertook  an 
analysis  of  the  current  program 
performance  standards  with  which 
grantees  have  the  most  and.  conversely, 
the  least  difficulty  in  complying,  as 
measured  by  results  from  Head  Start's 
monitoring  instrument,  the  "On-Site 
Program  Review  Instrument"  (OSPRI). 
Finally,  ACYF  also  studied  the  wealth 
of  non-regulatory  material  issued  by 
ACYF  and  the  Head  Start  Bureau  since 
1978.  such  as  Information  Memoranda, 
reports  on  demonstration  programs,  and 
task  force  reports,  which  address  key 
policy  issues  of  possible  relevance  to 
the  program  performance  standards. 

In  drafting  the  proposed  rule,  ACYF 
also  considered  the  recommendations  of 
both  the  Advisory  Committee  on  Head 
Start  Quality  and  Expansion  and  the 
Advisory  Committee  on  Services  for 
Families  with  Infants  and  Toddlers. 
These  two  groups  included  a  wide  range 
of  distinguished  national  experts, 
including  practitioners,  academics, 
policy-makers  in  the  Executive  and 
legislative  branches,  representatives  of 
State  government  and  the  foundation 
community,  and  parents.  In  addition, 
both  groups  commissioned  considerable 
staff  work  to  support  their  deliberations. 
Thus,  the  collective  efforts  of  these  two 
groups  allowed  access  to  a  wealth  of 
expertise,  program  experience,  and 
supporting  documentation  that  would 
not  otherwise  have  been  available. 

Findings  From  the  Consultation  Process 
The  consultation  process  yielded  the 
following  major  objectives  for  revising 

the  standards: 

•  The  organization  of  the  standards 
should  be  improved  to  promote  a  more 
integrated,  holistic  approach  to  service 

delivery; 

•  The  standards  should  serve  as 

models  for  program  quality  and 
encourage  programs  to  strive  for 
excellence; 

•  The  standards  should  achieve  a 
better  balance  between  the  clarity  and 
precision  of  regulatory  intent  and 
regulatory  fiexibility  so  that  programs 
can  be  most  responsive  to  local  needs, 
settings,  and  circumstances; 

•  The  standards  should  place  greater 
emphasis  on  family-focused  aspects  of 
the  program  by  strengthening  links  with 
local  community  providers,  helping 
families  identify  and  address 
individualized  goals,  and  ensuring  that 
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the  standards  address  important 
contumporary  issues  focing  families 
such  as  community  violence,  r.ubstance 
abuse,  and  literacy: 

•  The  standards  regarding  health  and 
safety  practices  neetl  to  be  updated, 
with  spe<:ial  attention  to  infant/toddler 
concerns,  current  medical  best 
practices,  and  serious  blood-borne 
diseases,  such  as  HIV  and  Fiepatitis  B: 
and 

•  New  standards  addi^ssing  Mnancial 
and  administrative  management  should 
be  adde<l  in  order  to  strengthen  program 
accountability  and  management 
practices. 

V.  Approach  of  The  Proposed  Rule 

Base<i  on  this  extensive  consultation, 
we  sought  to  achieve  a  balance  among 
three  critical  goals:  (1)  Updating  the 
program  performant:H  standards  to  meet 
new  challenges,  as  retiuired  in  the 
statute:  (I)  maintaining  quality  and 
tjnsuring  no  reduction  in  services,  as 
required  in  the  statute;  and  (3) 
streamlining  the  standards  to  minimize 
regulatory  burden  and  encourage 
grantee  innovation  and  flexibility.  We 
first  made  decisions  about  the  scope  of 
the  proposed  rule,  since  a  number  of 
closely  related  regulations  could  have 
been  included  or  not  irVcluded  in  a 
performance  standards  region,  and 
then  identified  key  principles  regarding 
the  structure  and  approach  of  this 
proposiil. 

Scope  of  the  Proposed  Rule 

This  proposed  rule  deals  most 
spe<:ifically  with  implementing  the 
amendments  m  .sw.tion  641A(a)  and  (d) 
of  the  .\ct.  It  addres.ses  the  re<{uirements 
at:  paragraph  (a)(1)  regarding  the 
establishment  of  standards:  paragraph 
Ca)(2)  regarding  the  specification  within 
the  regulations  of  minimum  levels  of 
accomplishment;  paragraph  (a)(4) 
regarding  the  establishment  of  standards 
with  respect  to  obligations  to  delegate 
agencies;  and  paragraph  (d)  regarding 
the  procedures  to  follow  when 
corrective  actions  or  terminations  are 
necessary.  It  also  responds  to  Sections 
644(a)  and  (c)  that  require  the  issuance 
of  regulations  for  the  organization, 
management,  and  administration  of 
Head  Start  programs.  Finally,  it 
addresses  Section  B45A(h),  which 
requires  that  the  Se<:retary  publish 
performance  standards  for  programs  that 
serve  low-income  pregnant  women  and 
families  with  infants  and  toddlers. 

The  current  Head  Start  Program 
Performance  Standards  are  found  at  45 
CFR  Part  1304.  Additional  regulations 
which  are  applicable  to  Head  Start 
agencies  also  are  found  at  45  CFR  Parts 
1301  (Head  Start  Grants 


Administration),  1305  (Eligibility, 
Recruitment.  Selection,  Enrollment,  and 
Attendance  in  Head  Start),  1306  (Head 
Start  Staffing  Requirements  and 
Program  Options).  1308  (Disabilities 
Services),  and  Parts  74  and  92 
(concerning  the  administration  of  grant 
awards). 

As  we  considered  the  input  from  our 
consultation  process,  we  concluded  that 
we  needed  to  review  these  additional 
regulations  to  Gnd  out  whether  a 
streamlined,  integrated,  and  customer- 
friendly  set  of  performance  standards  in 
45  CFR  Part  1304  should  bring  together 
requirements  now  included  somewhere 
else.  Therefore,  in  addition  to  revising 
45  CF'R  Part  1304,  we  also  reviewed  the 
regulations  in  45  CFR  Parts  1301,  1305, 
1306,  and  1308  to  determine  where 
further  te<;hnical  changes  were  needed. 

In  this  NPRM,  ACYF  proposes  to 
revise  45  CFR  1301.31  on  personnel 
policies  and  to  make  minimal  technical 
modifications  to  45  CFR  Parts  1305, 
1306,  and  1308.  A  cross-reference  will 
bo  added  in  these  Parts  to  ensure  that 
they  are  used  in  conjunction  with  the 
provisions  of  Part  1304. 

Additionally,  as  we  reviewed  the 
infonnation  gathered  from  our 
consultations  regarding  services  to 
infants  and  toddlers,  we  revised 
somewhat  our  approach  to  regulations 
in  this  area.  In  the  Early  Head  Start 
program  announcement,  published  in 
the  Federal  Register  on  March  17,  1995 
(60  FR  14548),  only  45  CFR  Parts  1301, 
1304,  and  1305  were  cited  as  being 
applicable  to  Early  Head  Start  programs. 
Upon  further  consideration,  we  have 
determined  that  45  CFR  Parts  1306  and 
1308  also  are  generally  applicable  to 
these  programs  and  are  indicating  this 
in  the  proposed  rule,  with  specific 
exceptions  being  noted. 

Finally,  the  proposed  rule  does  not 
address  the  amendments  at  section 
64lA(b)  related  to  the  development  of 
Head  Start  Program  Performance 
Measures  or  at  641A(c)  related  to  the 
monitoring  of  local  agencies  and 
programs.  The  statute  does  not  mandate 
regulations  in  these  areas,  and  ACYF 
does  not  anticipate  issuing  regulations 
to  implement  these  provisions. 

However,  we  are  working  to  ensure 
that  the  substantive  deliberations  and 
policy  development  currently  underway 
on  the  program  performance  measures 
and  monitoring  are  effectively  linked  to 
the  revision  of  the  program  performance 
standards,  since  the  three  activities 
must  work  in  tandem  to  ensure 
consistent  program  quality.  In  addition 
to  ensuring  linkages  among  the  Federal 
work  groups  developing  these 
approaches,  we  will  ensure  that  Early 
Head  Start  programs.  Head  Start 


programs,  and  other  interested  parties 
receive  program  issuancfi«  related  to  the 
development  and  impleniVBhtation  of  the 
program  performance  measures  and 
revisions  to  the  monitoring  system  as 
they  become  available. 

Briefly,  the  activities  related  to 
performance  measures  and  monitoring 
are  as  follows: 

•  The  Head  Start  Program 
Performance  Measures  are  designed  to 
assess  the  quality  and  effectiveness  of 
the  Head  Start  program  nationally  by 
providing  program  indicators  and 
outcomes  for  children  and  families.  As 
such,  they  will  provide  a  snapshot  of 
how  well  the  Head  Start  program  is 
performing,  nationally  and  regionally,  at 
a  given  point  in  time  and  a  process  for 
the  continuous  improvement  of  local 
programs.  However,  they  will  neither  be 
used  to  evaluate  individual  programs 
nor  to  monitor  them  for  compliance 
with  the  Head  Start  Program 
Performance  Standards. 

•  The  ACYF  is  currently  considering 
how  the  Head  Start  monitoring  system 
as  a  whole  can  be  revised  and  improved. 
This  effort  needs  to  mesh  with  the  work 
on  the  revision  of  the  program 
performance  standards  so  that  the  Head 
Start  monitoring  instrument  (the  Head 
Start  On-Site  Program  Review 
Instrument,  or  OSPRI)  remains 
consistent  with  the  standards,  as 
revised.  Each  grantee  is  monitored  at 
least  once  every  three  years. 

Themes  of  the  Newly  Revised  45  CFR 
Part  1304 

In  drafting  this  proposed  rule,  we 
sought  to  achieve  the  delicate  balance 
described  above:  addressing  new 
challenges  and  new  statutory  areas  for 
regulation,  maintaining  existing  quality 
and  services,  and  streamlining  the 
regulations  to  reduce  burden  and 
encourage  innovation.  Our  overall 
ap|iroach  is  built  on  four  key  themes. 

1.  The  Head  Start  program 
performance  standards  should  be 
reorganized  to  reduce  fragmentation 
and  duplication,  encourage  holistic 
approaches,  and  emphasize 
partnerships  with  families  and 
communities.  Based  on  what  we  heard 
during  the  consultation  process,  we  are 
proposing  an  organizational  structure 
for  the  program  performance  standards 
that  departs  considerably  from  the 
structure  of  the  current  version  of  the 
regulation.  In  particular,  the  overall 
structure  of  the  new  standards  is  more 
holistic  and  integrated  than  the  current 
component-based  organization,  leading 
to  better  linkages  among  related 
standards  and  less  duplication  and 
fragmentation. 


Such  an  integrated  structure  was  first 
suggested  as  part  of  the  work  of  the 
Advisory  Committee  on  Services  to 
Families  with  Infants  and  Toddlers, 
which  identified  four  cornerstones  of 
successful  programs  for  very  young 
children:  child,  family,  community,  and 
staff.  This  recommendation  for  a  broad- 
based,  integrated  structure  was  echoed 
in  the  focus  groups,  where  we  heard 
that  the  most  effective  grantees  attempt 
to  integrate  their  services  across 
components  and  train  their  staff  to 
understand  and  serve  children  and 
families  from  a  broader,  more 
comprehensive  perspective.  For  this 
reason,  previously  separate  components, 
such  as  Parent  Involvement  and  Social 
Services,  and  dispersed  standards,  such 
as  those  addressing  parent  education 
and  program  management  issues,  have 
been  brought  together  under  three 
broader  topical  program  areas  that 
roughly  follow  the  four  cornerstones 
proposed  by  the  Advisory  Committee; 
Early  Childhood  Development  and 
Health  Services,  Family  and  Community 
Partnerships,  and  Program  Design  and 
Management. 

Under  these  broad  areas,  we  have 
proposed  some  additional 
consolidations  or  reorganizations  to 
improve  clarity,  bring  together  related 
standards  or  emphasize  areas  of  newly 
emerging  or  critical  importance.  For 
example,  the  new  section  on 
"Community  Partnerships"  is  intended 
to  capture  one  of  the  most  critical 
recommendations  of  the  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion,  which  also  emerged 
frequently  in  our  focus  group 
consultations:  that,  "as  Head  Start 
improves  and  expands,  it  must  fit  into 
the  increasingly  complex  array  of 
Federal,  State,  and  community  level 
services  and  resources  available  to  low- 
income  children  and  families."  Th? 
proposed  standards  in  this  area,  which 
are  largely  new  but  are  also  drawn  from 
the  earlier  component  standards  for 
social  services,  require  community 
collaboration  and  identify  key  agencies 
with  which  local  Early  Head  Start  and 
Head  Start  grantees  must  coordinate. 

The  standards  in  Subpart  D  entitled 
"Program  Design  and  Management"  are 
comprised  of  four  sections  on  Program 
Governance;  Management  Systems  iind 
Procedures;  Human  Resources 
Management;  and  Facilities,  Materials, 
and  Equipment.  This  structure  brings 
together  requirements  which  were 
previously  scattered  and  adds  selected 
new  requirements  in  order  to  ensure  a 
more  intensive  focus  on  program  staff 
and  management.  This  more  intensive 
focus  responds  to  a  statutory 
requirement  to  develop  improved 


administrative  and  financial 
management  standards;  to  a  concern 
about  the  management  of  ever-more- 
complex  programs  that  was  frequently 
heard  in  die  consultation  process;  and 
to  explicit  recommendations  of  the 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion  to  "focus  on 
staffing  and  career  development,"  to 
"improve  the  management  of  local 
programs,"  and  to  "provide  for  better 
facilities." 

2.  A  single  set  of  integrated  standards 
for  services  from  birth  to  age  5  should 
be  developed.  Initially,  we  anticipated 
issuing  separate  NfPRM's  for  services  to 
low  income  pregnant  women  and 
families  with  infants  and  toddlers  (Early 
Head  Start)  and  for  Head  Start  grantees 
serving  children  aged  3  to  5.  Through 
the  consultation  process,  however,  we 
concluded  that  it  would  make  more 
sense  to  issue  an  integrated  set  of 
standards,  both  for  grantees,  who  might 
be  operating  both  types  of  programs, 
and  for  children  and  families,  who 
might  be  moving  from  one  program  to 
another  and  deserve  continuity  of 
services  and  requirements  to  the  extent 
possible.  However,  we  were  extremely 
mindful  of  another  critical  point  that  we 
heard  from  both  health  and  child 
development  experts:  that  infants  and 
toddlers  are  not  just  small  preschoolers, 
and  that  it  is  critical  for  children's 
health,  safety,  and  development  to 
ensure  clear  standards  for  quality  that 
are  appropriately  different  for  the 
different  ages. 

Therefore,  our  approach  was  to  create 
a  unified,  integrated  structure,  with  age- 
specific  standards  where  appropriate. 
For  example,  in  areas  such  as  Early 
Childhood  Development  and  Health 
Services,  and,  to  a  lesser  extent,  in 
Family  and  Community  Partnerships,  it 
was  necessary  to  develop  discrete 
standards  that  are  applicable  only  to 
grantees  serving  infants  and  toddlers 
(and,  by  extension,  pregnant  women). 

The  decision  to  develop  an  integrated 
set  of  standards  has  substantially 
reduced  potential  requirements  on 
grantees.  The  NPRM  which  was 
published  on  June  19,  1990  (55  FR 
24899),  entitled  "Program  Performance 
Standards  for  Head  Start  Programs 
Serving  Infants,  Toddlers  and  Pregnant 
Women,"  (which  was  subsequently 
withdrawn  on  September  30,  1994,  59 
FR  46806)  contained  26  sections  in  all. 
The  current  NPRM  contains  only  16 
sections,  yet  covers  services  to  Head 
Start  eligible  children  from  birth  to  five 
years  and  their  families.  We  believe  that 
this  integrated  approach  saves  grantees 
and  delegate  agencies  significant 
problems  in  having  to  work  with  two 
sets  of  regulations. 


3.  The  regulation  should  focus  on 
requirements  that  are  key  to 
maintaining  quaUty  services  and 
meeting  new  and  emerging  needs.  One 
of  the  major  goals  of  the  proposed  rule 
is  to  update  expectations  for  grantees  to 
ensure  quality  and  to  meet  new.aBd^ 
emerging  program  challenges,  with  a 
specific  focus  on  issues  identified  in  the 
reauthorizing  legislation  and  by  the  two 
Advisory  Committees.  For  example, 
both  the  Advisory  Committees  and  our 
own  consultations  identified  health 
services  as  being  a  critical  component 
that  needs  more  attention  to  ensure 
quality  outcomes  for  children  and  their 
families.  We  heard  that  health  services 
require  special  attention  for  many 
reasons:  because  some  Head  Start 
programs  have  had  difficulty  with  some 
aspects  of  quality;  because  community- 
wide  trends  may  be  endangering 
children's  health  and  limiting'their 
access  to  health  care:  and  because  of  die 
new  program  focus  of  Early  Head  Start, 
which  serves  famihes  witli  infants  and 
toddlers  and  pregnant  women. 
Examples  of  new  or  revised 
requirements  that  emerged  from  our 
consultations  include  a  revision  of  the 
procedures  and  schedules  for  the 
assessment  and  identification  of  child 
health,  nutrition,  and  developmental 
concerns,  in  order  to  meet  current 
medical  best  practice;  requirements 
related  to  child  safety  in  the  presence  of 
serious  diseases  such  as 
cytomegalovirus  (CMV)  and  Human 
Immunodeficiency  Virus  (HIV); 
requirements  related  to  prenatal  care  for 
pregnant  women;  proper  procedures  for 
handling  child  health  emergencies;  and 
improved  mental  health  services  for 
troubled  children  and  families. 

Similarly,  the  proposed  rule  addresses 
emerging  family  and  community  issues 
identified  through  consultations  and  in 
the  statute.  One  of  the  most  frequently 
mentioned  quality  issues  in  the  work  of 
the  Advisory  Committee  on  Head  Start 
Quality  and  Expansion  and  in  our  own 
consultations  was  the  effect  of  the 
changing  conditions  of  families — 
including  increased  stress,  family 
violence,  substance  abuse,  poverty,  and 
homelessness — on  the  ability  of 
programs  to  work  effectively  with 
children  and  parents.  These  stresses 
require  that  programs  focus  increased 
staff  attention  on  individualized  family 
support  and  goal-setting.  While  we  have 
not  chosen  the  most  prescriptive 
approaches  to  providing  such 
assistance,  such  as  prescribing  a  ratio  of 
families  to  family  service  workers  or 
specifying  academic  qualifications  for 
those  workers,  we  have  proposed  a 
number  of  more  flexible  program 
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requirements.  Programs  must  ensure 
that  staff  managing  family  service 
workers  have  appropriate  training  and 
experience:  they  must  carry  out  the 
statutory  mandate  for  family  literacy 
services;  and  they  must  strengthen  their 
assessments  of  family  needs  and  goals 
and  provide  improved  follow-up  and 
coordination  of  service  delivery  with 
community  agencies,  including 
elementary  schools  and  Title  I 
Improving  America's  Schools  Act 
preschool  programs.  The  proposed  rule 
also  addresses  the  other  most  frequently 
mentioned  issue  of  emerging  family 
needs;  the  need  to  respond  to  working 
families,  including  developing  parent 
involvement  approaches  that  meet  the 
needs  of  working  parents  in  the  Early 
Head  Start  and  Head  Start  programs. 

The  propo.sed  rule  al.so  ad(lres.ses 
critical  issues  of  program  quality  related 
to  agency  management  of  increasingly 
complex  programs,  such  as  governance; 
planning;  communication,  record- 
keeping, and  reporting  systems;  human 
resources  management  aiui  professional 
development;  and  fa(;ilities 
management.  These  issues  were 
frequently  rai.sed  throughout  the 
consultation  process,  including  by 
grantees  them.selves. 

Additionally,  the  proposed  rule  also 
addres.ses  Federal  onfoniement  of 
minimum  quality  standards  in  cases 
where  lo<al  agen(;ies  are  seriously 
(leru;ient  in  their  provision  of  program 
services.  This  requirement  (contained  in 
.Subpart  F,  entitled  "Implementation 
and  Enforcement")  implements  specific 
statutory  language  iirsetUion  641 A  of 
the  Head  Start  Act  con<;erning  the 
corrective  or  termination  procedures  to 
be  followed  when  local  agencies  fail  to 
comply  with  the  Head  Start  Program 
Performance  Standards.  This  proposal 
also  carries  out  a  central 
recommendation  of  the  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion  that  all  prcigrams  should 
provide  quality  servic:es  that  live  up  to 
the  Head  Start  vision. 

4.  The  least  burdensome  approach  to 
maintaining  service  qaaUty  and  meeting 
emerging  challeiiges  should  be  sought. 
At  the  same  time  that  the  proposed  rule 
implements  a  range  of  new  statutory 
requirements  and  (;omplies  with  the 
statutory  mandate  to  ensure  that  there  is 
no  reduction  in  .services,  we  have 
sought  the  least  burdensome  approaches 
to  regulation  in  order  to  prote<;t  grantee 
flexibility  to  innovate  and  achieve 
quality  outcomes  in  the  most  effe<;tive 
way  possible.  Among  our  key 
npproaches  to  achieving  this  luilance, 
where  possible,  was  to  identify  process 
reijuirements  in  the  i;urrent  standards 
which  could  be  deleted  or  replaced  with 


a  simpler  requirement  without  reducing 
the  quality  of  services.  For  example,  we 
deleted  an  existing  requirement  that 
Head  Start  programs  provide  child-sized 
eating  utensils  and  furniture.  We  also 
eliminated  considerable  duplication  as  a 
result  of  the  new  organizational 
structure,  and  we  pruned  out-dated 
material,  such  as  a  lengthy  appendix 
related  to  staff  personnel  policies.  We 
eliminated  a  proposed  requirement  for 
the  "daily"  recording  of  progress  on 
each  child  because  it  would  place  a 
considerable  paperwork  burden  on 
programs,  and  because  the  requirement 
for  the  individualization  of  services  and 
individualized  observations  would 
serve  the  aim  of  maintaining  quality. 
And,  we  extended  the  required  time 
period  for  the  completion  of  medical 
and  dental  assessments  from  45  days  to 
90  days  in  respon.se  to  comments, 
parti(;ularly  from  rural  communities, 
that  the  shorter  timeframe  was 
unrealistic  and  that  service  quality  can 
be  protected  with  prompt  action,  but  a 
more  realistic  deadline. 

The  ACYF  has  consistently  sought  to 
design  the  new  requirements  in  ways 
that  offer  grantees  flexibility  in  their 
implementation  of  the  requirements.  For 
example,  although  the  new  transition 
requirements  carry  out  the  specific 
intent  of  the  statute,  they  also  leave 
room  for  local  agencies  to  design  their 
own  specific  procedures  for 
implementing  these  new  requirements. 
Likewise,  where  possible,  ACYF  has 
sought  to  add  increased  flexibility  to  the 
current  regulation.  For  example,  on  the 
advice  of  focus  group  participants,  we 
have  added  a  provision  allowing 
agencies  operating  the  center-based 
program  option  to  conduct  home  visits 
outside  the  home  when  parents  request 
such  an  arrangement  or  when  visits  to 
the  home  present  safety  concerns  for 
staff. 

Also  to  streamline  the  regulation,  we 
reduced  the  amount  of  regulatory  text 
devoted  to  discussing  objectives  and 
setting  the  context  for  the  program 
performance  standards.  While  this 
material  is  very  important,  much  of  it  is 
not  regulatory  in  nature.  Therefore,  we 
have  included  it  in  this  preamble,  rather 
than  in  the  regulatory  text. 

We  also  attempted  to  provide 
sufficient  flexibility  in  the  standards  so 
that  they  can  apply  to  the  wide  range  of 
auspices  under  which  individual 
programs  are  operated  (such  as 
elementary  schools,  private  non-profit 
agencies,  and  local  governments,  to 
name  a  few)  and  to  the  wide  range  of 
program  options  from  which  agencies 
(;an  now  choose  (such  as  center-based 
programs,  home-based  programs, 
combinations  of  center-  and  home-based 


programs,  and  locally  designed  program 
options).  While  most  of  the  standards 
apply  equally  to  all  program  options, 
where  necessary  we  have  created 
separate  standards  for  the  home-based 
program  or,  alternatively,  have 
indicated  where  particular  standards 
apply  only  to  the  center-based  program 
option. 

Finally,  we  looked  for  opportunities 
to  make  the  regulations  more  outcome- 
focused  and  less  process-focused.  One 
key  example  is  the  regulation  in  Section 
E,  which  implements  the  new  statutory 
requirement  for  a  corrective  action 
process  for  deficient  grantees  leading  to 
prompt  termination  if  services  do  not 
improve  after  the  provision  of  technical 
assistance.  Our  proposal  is  intended  to 
focus  monitoring  attention  on  those 
programs  whose  deficiencies  affect  the 
quality  of  services  and  outcomes  for 
children,  rather  than  on  those  programs 
that  may  have  areas  of  non-compliance 
which  need  to  be  corrected  but  do  not 
seriously  compromise  their  fundamental 
ability  to  promote  children's  healthy 
development  and  social  competence. 
ACF  solicits  comments  on  additional 
ways  to  make  the  regulations  more 
outcome-based. 

VI.  Summary  of  the  Proposed 
Regulation 

Objective 

The  Head  Start  Program  Performance 
Standards  are  a  means  for  ensuring  that 
all  local  agencies  maintain  the  highest 
possible  standards  in  the  provision  of 
Early  Head  Start  and  Head  Start 
services.  The  standards  are  designed  to 
ensure  that  the  objectives  of  the  Early 
Head  Start  and  Head  Start  programs  are 
achieved.  To  that  end,  they  specify,  in 
concrete  terms,  the  features  expected  of 
a  quality  Early  Head  Start  and  Head 
Start  program,  and  they  hold  local 
agencies  responsible  for  meeting 
specific  responsibilities  in  all  program 
areas. 

Just  as  local  grantees  and  delegate 
agencies  are  expected  to  honor  the 
culture  and  to  maximize  the  strengths 
and  experiences  of  each  child  and 
.family,  we  recognize  the  differences  and 
uniqueness  of  each  local  program  and 
the  community  in  which  it  operates. 
Therefore,  while  all  agencies  are 
expected  to  comply  with  the  standards 
in  this  proposed  rule  regarding  program 
operations  and  activities,  we  will  be 
providing  agencies  with  guidance 
material  designed  to  suggest  best 
practices  for  implementing  the 
standards  in  a  manner  appropriate  to 
their  local  circumstances.  We  also  plan 
a  variety  of  additional  technical 
assistance  activities  to  assist  agencies  in 
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understanding  and  implementing  the 
new  standards. 

VII.  Section  by  Section  Discussion  of 
theNPRM 

The  following  sections  in  the 
preamble  discuss  in  more  detail  the 
specific  provisions  in  the  proposed 
revisions  to  45  CFR  Part  1304.  We  have 
attempted  in  our  discussion  to  focus 
particularly  on  those  standards,  or 
features  of  the  standards,  that  are  new 
to  the  proposed  rule,  rather  than 
provide  an  exhaustive  explanation  of 
every  aspect  of  the  standards,  some  of 
which  are  unchanged  from  the  current 
regulation. 

Subpart  A — General 

Section  1304.1 — Purpose  and  Scope 

This  section  describes  the  purpose 
and  scope  of  the  proposed  rule  and 
references  the  sections  of  the  Head  Start 
Act  upon  which  the  proposed  rule  is 
based. 

Section  1304.2— Effective  Dates 

This  section  provides  that  the 
proposed  rule  applies  to  all  Early  Head 
Start  and  Head  Start  grantees  and 
delegate  agencies  as  of  the  effective 
date.  We  welcome  comments  on 
whether  we  should  provide  for  waivers 
on  certain  requirements  which  are 
believed  to  be  too  difficult  for  all 
affected  agencies  to  meet  by  the 
effective  date  and  which  do  not 
compromise  the  safety  or  developmental 
needs  of  Early  Head  Start  or  Head  Start 
children. 

Section  1304.3 — Definitions 

Paragraph  (a)  of  this  section  provides 
definitions  of  the  terms  used  throughout 
the  proposed  rule  and  paragraph  (b) 
cross-references  them  to  other 
definitions.  Key  words  and  phra.ses 
defined  include:  developmentally 
appropriate,  family,  infant,  toddler, 
preschooler,  assessment,  policy  group, 
program  attendance,  referral,  staff,  staff 
caregiver,  teacher,  and  volunteer. 

The  definitions  in  this  section  are 
consistent  with  the  definitions  found  in 
other  Parts  of  this  chapter  and  in  other 
applicable  Federal  regulations.  Among 
the  other  sources  we  consulted  in 
developing  these  definitions  are:  the 
American  Academy  of  Pediatrics,  the 
American  Public  Health  Association 
and  the  Health  Resources  and  Services 
Administration's  Maternal  and  Child 
Health  Bureau's  "National  Health  and 
Safety  Performance  Standards: 
Guidelines  for  Chit-of-Home-Care" 
(1992);  the  American  Heritage 
Dictionary,  Houghton  Mifflin  Company: 
Boston  (1992);  the  California 
Department  of  Education.  Child 


Development  Division's 
"Developmental  Program  for  Infants/ 
Toddlers"  (1993):  the  Department  of 
Public  Welfare,  Commonwealth  of 
Pennsylvania,  Pennsylvania  Code 
(1992);  the  National  Association  for  the 
Education  of  Young  Children's 
"Accreditation  Criteria  and  Procedures 
of  the  National  Academy  of  Early 
Childhood  Programs"  (1991);  the  Office 
of  Human  Development  Services,  U.S. 
Department  of  Health  and  Human 
Services,  Chapter  XIII,  Subchapter  B — 
the  Administration  on  Children,  Youth 
and  Families,  Head  Start  Program,  45 
CFR  Parts  1301-1308;  the  U.S. 
Department  of  Education,  34  CFR  Part 
303,  Early  Intervention  Program  for 
Infants  and  Toddlers  with  Disabilities; 
and  the  Administration  for  Children  and 
Families.  Child  Abuse  Prevention  and 
Treatment  Act.  as  amended.  November 
4.  1992. 

Subpart  B— Early  Childhood 
Development  and  Health  Services 

General  Objectives 

The  objective  of  this  Subpart  of  the 
proposed  rule  is  to  provide  high  quality, 
comprehensive  services  that  foster  each 
child's  social  competence  by  supporting 
and  nurturing  the  child's  social, 
emotional,  cognitive,  and  physical 
development.  Agencies  must  provide  a 
safe,  comforting,  stimulating,  and  secure 
environment  for  children  that  is 
responsive  to  their  varied  ages, 
developmental  levels,  and  special 
needs.  In  addition,  they  must  provide  a 
variety  of  individualized  learning 
experiences  that  accommodate  each 
child's  unique  temperament,  cultural 
and  ethnic  heritage,  personal 
preferences,  and  style  of  social 
interaction.  As  the  first  and  primary 
educators  of  their  children,  parents 
must  be  integrally  involved  in 
educational  activities  provided  both  by 
the  program  and  in  the  home.  The 
learning  expenences  also  must  be  multi- 
dimensional, integrating  the  educational 
aspects  of  medical  and  dental  health, 
nutrition,  and  mental  health  services 
into  program  activities. 

Head  Start  services  under  this  Subpart 
must  place  a  great  deal  of  emphasis  on 
medical,  dental,  and  mental  health. 
Each  child's  physical  and  emotional 
health  must  be  assessed  as  early  in  the 
program  year  as  possible,  and  strenuous 
efforts  should  be  made  to  link  each 
child  and  family  to  a  "medical  home" 
or  accessible  system  of  ongoing 
preventive  health  care  and  treatment.  To 
ensure  the  continued  healthy 
development  of  children  after  they  leave 
the  Early  Head  Start  or  Head  Start 
program,  agencies  must  collaborate 


actively  with  parents  as  partners  in  their 
children's  health  care.  Agencies  must 
emphasize  the  benefits  of  preventive 
health  care:  for  instance,  they  must  help 
parents  understand  the  link  between 
sound  nutritional  habits  and  good 
health,  and  the  imp»ortance  of  creating  a 
nurturing  environment  that  supports  the 
mental  well-being  of  children.  Likewise, 
agencies  must  emphasize  safety, 
sanitation,  and  hygienic  practices  that 
promote  continued  good  health. 

Every  aspect  of  Head  Start  services 
under  this  Subpart  must  be  responsive 
to  children's  Individual  strengths, 
circumstances  and  special  needs.  For 
example,  the  nutrition  program  must  be 
sensitive  to  individual  cultural  and 
ethnic  food  preferences  and 
accommodate  special  dietary 
requirements,  while  also  helping 
children  to  broaden  their  nutritional 
experiences.  Together,  parents  and  staff 
must  ensure  that  children  with  special 
behavioral  or  other  mental  health 
concerns  receive  appropriate  mental 
health  interventions  and  classroom 
accommodations  that  enable  them  to 
enjoy  the  full  benefits  of  Early  Head 
Start  and  Head  Start  participation.  In 
addition,  agencies  must  be  prepared  to 
handle  individual  health  emergencies, 
injuries  or  infectious  conditions  that 
children  may  have  in  a  manner  that  best 
promotes  the  recovery  of  the  affected 
child  and  that  minimizes  any  risks  to 
other  children,  staff,  and  parents. 

Consistent  with  these  objectives,  the 
proposed  revisions  would  place  more 
emphasis  than  the  current  regulation  on 
issues  such  as:  (1)  The  scope  and  quality 
of  child  assessments  (including 
developmental  and  behavioral 
assessments);  (2)  the  involvement  of 
parents  and  families  in  the  delivery  of 
Head  Start  services  and  the  promotion 
of  healthy  child  development;  (3)  the 
recognition  of  individual  needs  and 
cultural  and  linguistic  differences 
among  children;  (4)  contemporary 
practices  which  promote  the  child's 
physical,  dental  and  mental  health;  and 
(5)  appropriate  safety  practices  and 
procedures  for  addressing  emergency 
health  problems.  The  proposed 
revisions  also  incorporate  requirements 
specifically  related  to  the  special 
developmental  needs  of  infants  and 
toddlers. 

Section  1304.20— Child  Health  and 
Developmental  Assessment 

Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  ensure  that  all  health 
and  developmental  concerns  are 
identified  for  each  enrolled  child.  Also, 
agencies  must  link  children  and  families 
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to  a  system  of  on^oin^  preventive  health 
care — a  "medical  home" — to  ensure  that 
health  care  needs  are  met,  and  can 
continue  to  be  met.  by  the  time  the 
children  and  families  leave  the  Harly 
Head  Start  or  Head  vStart  program. 
Therefore,  it  is  vitally  important  to  the 
healthy  development  of  children  that 
staff  actively  involve  parents  as  partners 
in  their  children's  health  care  so  that 
they  can  understand  the  importance  of 
regular,  ongoing  preventive  care  and 
how  to  obtain  it 

The  picture  of  each  child's 
development  and  physical  health 
obtained  during  the  assessment  process 
must  be  used  to  individualize  the 
program  for  each  child  to  ensure  that 
the  child's  potential  is  fully  developed. 
In  addition,  the  pro<:e.ss  must  Ihj  u.sed  as 
the  basis  for  further  assessment  and 
treatment,  as  specified  in  4.S  CVR 
1,H)4.22. 

Proposed  Regulatory  Provisions 

(a)  A.ssessment  Pro<:ess 

The  proposed  rule  would  r»»quire  an 
assessment  whu;h  gathers  and  records, 
to  the  greatest  extent  possible,  all 
relevant  historical  information  about 
each  child's  health  aiul  development  to 
enable  a  health  professional's  review  of 
a  child's  status  on  established  s<:hedules 
of  well  child  care  and  inununiziJtion  no 
later  than  90  calendar  days  from  the  first 
day  of  each  child's  enrollment  in 
programs  with  durations  of  greater  than 
90  days.  Grantee  and  delegate  agencies 
operatuig  programs  of  shorter  duration 
(90  days  or  less)  must  gather  the 
information  and  assure  it  has  been 
reviewed  by  a  health  professional(s) 
within  30  calendar  days  after  each 
child's  enrollment  in  the  program. 
Section  1304.20(a)  of  this  Part  cites  the 
st:hedules  of  diagnostic  prot^dures  and 
immunizations  that  must  l)e  followed 
for  each  child  and  the  sources  of  these 
s*;hedulos  These  .sources  aje:  the 
Centers  for  Disease  Control  and 
Prevention's  Advisory  (lomniittee  on 
Immunization  Practices  and  the 
s<;hedule  {)f  well  child  care  used  by  the 
Health  Care  Financing  Administration's 
Medicaid  Bureau  for  the  h^rly  and 
Periodit:  S<;reening.  Diagnosis,  and 
Treatment  (EPSDT)  program  for  the 
State  in  which  a  Head  Start  program 
operates.  The  schedules  must  be 
compared  with  each  child's  historical 
health  infonnation  to  determine  what,  if 
any.  prot:edures  and/or  immunizations 
are  required. 

When  the  health  professional's  review 
of  a  child's  status  on  the  schedules  of 
well  I  hild  car.t  and  immunization 
indicates  the  child's  care/immunization 
ar**  not  up-to-date,  then  the  program 


mu.st  work  collaboratively  with  the 
parents  to  secure  the  specific  diagnostic 
procedures  and/or  immunizations 
established  in  these  schedules  within  90 
calendar  days  of  the  first  day  of  the 
child's  enrollment  in  the  program. 
(Grantees  and  delegate  agencies 
operating  programs  of  shorter  duration 
(90  days  or  less)  must  implement  a  plan 
to  se<:ure  the  needed  services/ 
immunizations  within  30  calendar  days 
of  the  first  day  of  enrollment  in  the 
program.  For  children  who  have 
received  appropriate  care,  programs 
must  ensure  that  appropriate  care 
continues.  The  determination  of 
appropriate  care  for  a  child  will  be 
based  on  the  recommendations  of  the 
child's  health  care  provider. 

The  now  assessment  process  proposed 
in  the  revi.sed  standards  builds  in 
greater  flexibility  for  local  agencies,  as 
they  no  longer  will  be  required  to  secure 
the  same  set  of  assessment  procedures 
for  each  enrolled  child,  but  only  those 
assessments  which  the  review  by  health 
professional(s)  identifies  as  not-up-to- 
date  by  the  established  schedules. 
Similarly,  the  expanded  timeframes, 
from  45  to  90  days  for  most  programs, 
provides  greater  flexibility  for  programs, 
and  is  based  on  feedback  received 
during  the  focus  groups  that  45  days  is 
often  insufficient  to  complete  the 
assessments,  particularly  in  rural  areas. 
The  30-day  timeframe  for  programs 
operating  90  days  or  less  is  based  on 
concerns,  also  expressed  during  the 
focus  groups,  that  a  shorter  period  is 
needed  to  assure  that  assessments  are 
completed  on  all  children  before  they 
leave  programs  of  shorter  durations, 
such  as  migrant  programs. 

The  ACYF"  invites  comments 
regarding  the  proposed  90-  and  30-day 
timeframes.  The  ACYF  is  particularly 
interested  in  whether  these  timeframes 
would  pose  difficulties  for  grantee  and 
delegate  agencies,  whether  they  would 
allow  sufficient  time  to  gather 
information,  and  the  impact  that  these 
timeframes  would  have  on  the  quality  of 
health  care  received  by  children  who 
are  enrolled  in  the  program. 

(b)  Parent  Involvement  in  the 
A.s.sessment  and  Treatment  Process 

Paragraph  (b)  specifies  the  procedures 
that  agencies  must  follow  to  involve 
parents  in  their  children's  assessments 
and  treatments.  It  includes  provisions 
on  parental  education,  obtaining 
authorizations  for  care  (or  documenting 
that  such  authorization  was  not 
obtainable),  ensuring  that  parents  are 
properly  informed  about  assessments 
and  the  results  of  diagnostic  and 
treatment  procedures,  and  properly 


informing  the  child  of  pending 
procedures. 

(c)  Medical  and  Dental  Health 
Assessment 

Paragraph  (c)  specifies  an  updated  list 
of  items  which  must  be  included  in  the 
medical  and  dental  health  portion  of  the 
assessment,  such  as  size  measurements; 
blood  pressure,  urinalysis,  tuberculosis, 
vision,  and  hearing  tests;  a  check  of 
immunization  status:  and  other 
appropriate  tests  based  on  individual, 
group  and  community  risks.  These 
items  will  enable  agencies  to  identify 
any  deficiencies  in  the  child's 
development  or  health  care  history  and 
are  in  keeping  with  the 
recommendations  of  the  major  medical 
authorities  previously  cited. 

(d)  Developmental  and  Behavioral 
Assessment 

Paragraph  (d)(1)  proposes 
requirements  for  the  developmental  and 
behavioral  assessments  which  must  be 
performed  for  all  children.  Such 
assessments  must  cover  motor, 
language,  cognitive  or  thinking,  and 
perceptual  skills  and  must  be  performed 
in  accordance  with  the  schedule 
referenced  in  section  1304.20(a)(2). 

Agencies  must  involve  mental  heahh 
professionals  in  these  assessments 
either  as  a  full  staff  member  or  on  a 
consultant  basis.  Also,  they  must 
consult  a  variety  of  infonnation  sources, 
including  members  of  the  child's  family, 
teachers,  and  others,  in  gathering 
information  on  the  child's  social  and 
emotional  development.  Further,  the 
assessments  must  be  culturally  sensitive 
and  linguistically  and  age  appropriate 
tor  each  child. 

(e)  Ongoing  Assessment 

Paragraph  (e)  proposes  the 
requirements  for  ongoing  assessments  of 
health  and  development  even  when  no 
specific  need  for  follow-up  has  been 
identified.  They  specify  the  essential 
elements  that  must  be  included  in  these 
ongoing  assessments,  including  regular 
observations  of  changes  in  physical 
appearance  (e.g.,  illness),  emotional  and 
behavioral  patterns,  and  developmental 
progress  as  well  as  the  regular  use  of 
parental,  staff,  and  mental  health 
consultant  observations. 

(f)  Individualization  of  the  Program 

Paragraph  (fl  provides  that 
assessment,  medical  evaluation,  and 
treatment  results,  as  well  as  insights 
from  the  child's  parents,  must  be  used 
to  help  Early  Head  Start  or  Head  Start 
staH^and  parent(s)  determine  how  they 
can  best  respond  to  each  child's 
individual  characteristics  and  needs. 
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Individual  Family  Service  Plans  (IFSPs) 
must  also  be  developed  for  each  infant 
and  toddler  with  an  identified 
disability,  if  one  has  not  already  been 
developed,  in  accordance  with  Part  H  of 
the  Individuals  with  Disabilities 
Education  Act  (IDEA). 

The  development  of  the  IFSPs  does 
not  place  an  additional  burden  on  Early 
Head  Start  or  Head  Start  programs 
because  no  assessments  are  required  by 
Head  Start  beyond  what  is  stipulated  in 
Part  H.  A  seamless  set  of  services  can 
occur  for  children  with  disabilities  since 
they  can  participate  in  Part  H  through 
Early  Head  Start  or  Head  Start  programs. 

Section  J  304. 21— Education  and  Early 
Childhood  Development 

Objectives 

The  objective  of  this  section  of  the 
proposed  rule  is  to  provide  each  child 
with  a  safe,  nurturing,  stimulating, 
enjoyable,  and  secure  environment  in 
order  to  help  him  or  her  gain  the  skills 
and  confidence  necessary  to  be  prepared 
to  succeed  in  their  present  environment 
and  with  later  responsibilities  in  school 
and  life.  The  varied  experiences 
provided  to  each  child  will  help 
children  achieve  the  overall  goal  of 
social  comp)etence  through  the 
acquisition  of  social,  emotional, 
intellectual  and  physical  skills  in  a 
manner  appropriate  to  each  child's  age 
and  stage  of  development.  Program 
learning  experiences  must  be  tailored  to 
each  child's  unique  temperament, 
cultural  and  ethnic  heritage, 
preferences,  and  style  of  interaction. 

To  provide  each  child  with  a 
comprehensive  learning  experience,  the 
educational  aspects  of  medical  and 
dental  health,  nutrition,  and  mental 
health  services  must  be  integrated  into 
the  daily  program  of  activities  for 
children.  As  the  primary  educators  of 
their  children,  parents  must  be 
integrally  involved  in  the  development 
of  educational  activities  for  the  program 
and  the  home.  Particular  attention  must 
be  paid  to  the  educational  priorities  of 
enrolled  families  and  the  local 
community  when  providing  child 
development  and  education  services. 

Proposed  Regulatory  Provisions 

(a)  Child  Development  and  Education 
Approach  for  All  Children 

Paragraph  (a)(1)  provides  the  general 
framework  for  the  agencies'  approach  to 
child  development  and  education 
services  in  keeping  with  the 
recommendations  of  such  organizations 
as  the  National  Association  for  the 
Education  of  Young  Children.  The 
approach  must  be  developmentally  and 
linguistically  appropriate.  The  approach 


also  must  recognize  individual 
preferences  and  individual  patterns  of 
development  as  well  as  different  ability 
levels,  cultures,  ages,  and  learning 
styles. 

Parents  must  be  integrally  involved  in 
the  development  of  the  program's 
curriculum  and  approach  to  child 
development  and  education  and  must 
be  provided  opportunities  to  increase 
their  child  observation  skills  in  order  to 
help  plan  the  learning  experiences. 

Paragraph  (a)(3)  specifies  the  practices 
that  agencies  must  follow  to  support 
each  child's  social  and  emotional 
development.  These  include  new  or 
modified  concepts,  such  as  support  and 
respect  for  home  languages  and  cultures 
and  the  provision  of  an  unrushed 
atmosphere  and  predictable  routines 
and  transitions. 

Paragraph  (a)(4)  specifies  the  practices 
agencies  must  follow  to  support  the 
development  of  cognitive  and  language 
skills.  These  include  developmentally 
appropriate  activities,  the  explicit 
encouragement  of  play  and  learning  by 
doing  in  both  indoor  and  outdoor 
settings,  the  provision  of  opportunities 
for  self-expression  through  the  arts,  and 
support  for  developmentally 
appropriate  literacy  and  numeracy 
development  through  materials  and 
activities. 

Subsection  (a)(5)  specifies  the 
practices  that  agencies  must  follow  to 
promote  each  child's  physical  growth. 
They  include  a  slight  modification  to  an 
existing  standard  addressing  the 
provision  of  adequate  time,  space, 
equipment,  and  materials  for  active  play 
or  movement  that  support  the 
development  of  large  muscles,  and 
require  an  appropriate  environment  for 
the  participation  of  children  with 
special  needs. 

(b)  Child  Development  and  Education 
Approach  for  Infants  and  Toddlers 

Paragraph  (b)(1)  specifies  the  special 
environmental  and  developmental 
needs  of  infants  and  toddlers.  It 
specifies  the  additional  requirements 
agencies  must  meet  in  serving  these 
youngest  children. 

Under  paragraph  (b)(1)  agencies  must 
provide  an  environment  which  helps 
infants  and  toddlers  develop  secure 
attachment  relationships,  develop  trust 
and  emotional  security,  and  explore 
sensory  and  motor  experiences. 
Paragraph  (b)(2)  specifies  that  they  must 
also  provide  an  environment  which 
helps  promote  the  social  and  emotional 
development  of  infants  and  toddlers. 
More  specifically,  the  environment  must 
encourage  the  development  of  self- 
knowledge,  self-awareness,  autonomy. 


self-expression,  and  the  emergence  of 
communication  skills. 

Paragraph  (b)(3)  specifies  the 
environmental  conditions  which 
agencies  must  provide  to  promote  the 
physical  growth  of  infants  and  toddlers. 
They  must  provide  opportunities  for 
small-motor  development  that 
encourage  the  control  and  coordination 
of  small,  specialized  motions.  The 
environment  also  must  support  the 
development  of  the  emerging  physical 
skills  of  infants  and  toddlers  (e.g., 
grasping,  pulling,  pushing,  crawling, 
walking,  and  climbing);  and  sup{>ort  the 
appropriate  use  of  toilet  facilities 
(consistent  with  parental  views). 

(c)  Child  Development  and  Education 
Approach  for  Preschoolers 

Paragraph  (c)  specifies  the 
requirements  needed  to  meet  the  special 
developmental  and  educational  needs  of 
preschoolers.  For  the  first  time,  agencies 
are  required  to  develop  or  select  a 
curriculum  with  the  parents  and  apply 
it  consistently,  while  also  recognizing 
the  need  for  individualized  activities 
that  support  each  child's  distinct 
pattern  of  growth  and  development. 
Likewise,  agencies  must  ensure  that  the 
program  environment  helps  children 
develop  emotional  security  and  facility 
in  social  relationships.  Through 
different  types  of  indoor  and  outdoor 
activities,  agencie*must  promote  a 
child's  self-understanding  and  feehngs 
of  competence,  self-esteem,  and  positive 
attitudes  toward  learning.  We  encourage 
comments  on  whether  these 
requirements  adequately  address  the 
developmental  and  educational  needs  of 
preschoolers  to  enable  them  to  gain  the 
skills  and  confidence  necessary  to  be 
prepared  to  succeed  in  their  present 
environment  and  with  later 
responsibilities  in  school  and  life. 

Section  1304.22— Child  Health  and 
Safety 

Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  support  each  child's 
healthy  physical  development  through  a 
range  of  medical  and  dental  health 
treatments  and  through  an  emphasis  on 
safety  practices.  Specifically,  agencies 
must  be  prepared  to  handle  health- 
related  emergencies  as  well  as  any 
injuries,  illnesses,  or  infectious 
conditions  children  may  have  in  a 
manner  that  best  promotes  the  recover>' 
of  the  affected  child  and  that  minimizes 
any  risks  to  other  children  and  staff.  In 
addition,  agencies  must  emphasize  the 
prevention  of  injuries,  illness,  and  the 
spread  of  disease.  Finally,  agencies  must 
actively  involve  parents  in  all  aspects  of 
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the  medical  and  dental  health  area  so 
that  the  parents  understand  the 
importance  of  regular  preventive  care 
and  treatment  and  how  to  obtain  them. 

Proposed  Regulatory  Provisions 

(a)  Medical  and  Dental  FoUow-Up  and 
Treatment 

Paragraph  (a)(1)  proposes 
requirements  for  agencies  related  to 
referrals  for  medical  and  dental  care, 
including  further  diagnostic  testing, 
examinations,  and  treatment  for  each 
child  with  an  observable,  suspected,  or 
known  health  or  developmental 
problem.  It  spe«:ifies  that  these  referrals 
must  be  made  as  early  in  the  program 
year  as  possible  unless  parental 
authorization  for  such  services  is 
denied.  Suc:h  denial  must  be 
documented.  Paragraph  (a)(2).  as  in  the 
current  regulation,  sets  forth  the  specific 
requirenients  for  the  treatment  of  the 
medical  and  dental  conditions  of  each 
enrolled  child.  Additional  standards  on 
parent  involvement  are  in  45  CFR 
1.104.20(b). 

(b)  Health  Emergency  Proc;edures 

The  proposed  standards  in  this 
sei:tion  have  be«n  developed  to  int:rease 
protections  for  enrolled  children  and  to 
avoid  potential  legal  liability  problems 
for  agencies.  Paragraph  (b)  details  the 
pro<:edures  agencies  must  employ  to 
deal  with  medical  and  dental  health  ^ 
emergencies.  It  first  requires  that 
agencies  have  written  policies  and 
procedures  for  responding  to  health 
emergencies  with  which  all  staff  mu.st 
be  familiar  and  trained.  These  policies 
and  procedures  must  include  the 
posting  of  policies  and  plans  of  action 
for  emergency  situations  where  rapid 
response  of  the  staff  or  immediate 
medical  attention  is  required.  Likewise, 
the  loi:ation  and  telephone  numbers  of 
emergency  care  facilities  and  providers 
must  btt  posted,  and  information  about 
how  to  contact  responsible  family  and 
staff  members  must  be  n'adily  availoble. 

Agencies  must  also  post  emergency 
evacuation  routes  and  safety  procedures 
for  the  handling  of  other  types  of 
emergencies  (eg.,  fire-  or  weather- 
related).  (See  45  CFR  n04.5.1  of  the 
proposed  rule,  Facilities,  Materials,  and 
Fqwipment.  for  additional,  related 
requirements.) 

In  the  event  of  emergencies  involving 
enrolled  children,  agencies  must  have 
written  pro<.edures  specifying  how  the 
parents  would  be  notified.  This  section 
also  requires  that  agencies  establish 
methods  for  handling  cases  of  suspected 
or  known  child  abuse  and  negle<;t  that 
are  in  compliance  with  applicable  State 
laws. 


(c)  Conditions  of  Short-Term  Exclusion 
and  Admittance 

The  new  standards  in  this  section 
respond  to  current  health  practices  (e.g., 
the  Centers  for  Disease  Control  and 
Prevention,  the  Health  Reaources  and 
Services  Administration's  Maternal  and 
Child  Health  Bureau,  the  American 
Academy  of  Pediatrics)  regarding  ways 
to  safeguard  against  the  spread  of 
serious  illness  while  also  protecting  the 
civil  rights  of  individual  enrolled 
children.  Paragraph  (c)  mandates  that 
agencies  must  not  deny  program 
admission  to  or  exclude  any  child  from 
program  attendance  in  center-based 
activities  solely  on  the  basis  of  his  or 
her  health  care  needs  or  medication 
requirements. 

Paragraph  (c)(2)  specifies  the 
conditions  under  which  agencies  must 
exclude  ill.  injured,  or  contagious 
children  from  program  participation.  A 
child  must  not  be  excluded  if  the 
program  is  able  to  make  reasonable 
modifications  in  its  policies,  practices, 
and  procedures  which  would  enable  the 
child  to  participate  without 
fundamentally  altering  the  nature  of  the 
program. 

Regarding  children  with  illnesses  in 
center-based  settings,  paragraph  (c)(3) 
mandates  that  agencies  must  use 
policies  and  procedures  consistent  with 
professionally  established  guidelines  on 
short-term  exclusions  and  readmittance 
of  children.  Agencies  must  also  notify 
the  parent  or  other  authorized  person 
immediately  to  take  the  excluded  child 
home. 

Paragraph  (c)(4)  requires  grantee  and 
delegate  agencies  to  request  that  parents 
inform  them  of  any  health  risks  their 
child  may  pose  which  would  require 
special  health  or  safiety  precautions. 
When  a  child  who  may  pose  a  health 
risk  is  enrolled,  the  agency  must  inform 
responsible  staff  of  the  child's  condition 
so  that  they  can  take  appropriate 
actions,  including  precautions. 
However,  the  sharing  of  this  information 
must  be  consistent  with  any  constraints 
imposed  by  the  program's 
confidentiality  policy. 

(d)  Medication  Administration 

Paragraph  (d)  specifies  the  procedures 
agencies  must  follow  with  respect  to  the 
administration  of  medications. 

Agencies  must  establish  and  maintain 
written  procedures  regarding  the 
administration,  handling,  and  storage  of 
medication  for  every  child.  These 
procedures  Include  those  specified  in  45 
CFR  1308.18  as  well  as  the  need  to  label 
and  store  all  medications  safely  and  to 
train  staff  in  appropriate  techniques  for 
administering,  handling,  and  storing 


medications  and  the  equipment  used  to 
administer  them. 

(e)  Injury  Prevention 

Paragraph  (e)  proposes  agency 
responsibilities  to  promote  the 
prevention  of  injuries  by  fostering  an 
awareness  of  safety  concerns  and  safisty 
practices,  and  by  incorporating  safety 
awareness  into  the  program's  regular 
education  activities  for  children  and 
parents. 

(f)  Hygiene 

Paragraph  (f)  describes  the  hygienic 
practices  that  agencies  must  employ  to 
prevent  the  spread  of  contagious 
diseases  and  to  reflect  contemporary 
medical  practice  and  recommendations. 
We  recognize  that  these  requirements 
are  very  specific.  However,  we  believe 
that  the  level  of  detail  is  needed  because 
the  regulations  for  the  first  time,  cover 
services  to  infants  and  toddlers  who  are 
especially  vulnerable  to  contagious 
illnesses  and  other  health  threatening 
conditions.  Public  Health  officials  who 
were  consulted  in  the  development  of 
these  standards  stressed  the  need  for 
clear  requirements  on  hygiene.  We 
welcome  your  comments  on  these 
requirements. 

Paragraphs  (f)  (1).  (2),  (3),  and  (4) 
specify  the  minimum  circumstances 
under  which  staff,  volunteers,  and 
children  must  wash  their  hands;  that 
latex  gloves  must  be  worn  by  staff  when 
in  contact  with  spills  of  blood  or  other 
bodily  fluids;  and  the  additional  clean- 
up and  disposal  procedures  that 
agencies  must  follow  when  bodily  fluids 
are  spilled. 

Paragraph  (f)(5)  provides  that  agencies 
must  adopt  diap>ering  procedures  that 
adequately  protect  the  health  and  safety 
of  children  served  by  the  program  and 
staff.  Agencies  must  also  ensure  that 
relevant  staff  are  trained  to  follow  these 
procedures  properly. 

Paragraph  (f)(6)  specifies  the 
procedures  which  agencies  must  follow 
when  potties  are  utilized  in  a  center- 
based  setting. 

Paragraph  (0(7)  specifies  that,  in 
programs  serving  infants  and  toddlers, 
agencies  must  provide  space  for  each 
child's  crib  or  cot  to  be  at  least  three  feet 
apart  to  avoid  the  spreading  of 
contagious  illness.  We  welcome 
comments  about  whether  the  proposed 
requirements  regarding  the  spacing  of 
cribs  and  cots  would  pose  any 
difficulties  for  grantees. 

(g)  First  Aid  Kits 

Under  paragraph  (g)  agencies  must 
maintain,  at  each  site,  well-supplied 
first  aid  kits  that  are  appropriate  for  the 
ages  served.  They  must  keep  these  kits 
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readily  available  both  at  the  site  and  on 
outings  away  from  the  site.  Each  kit 
must  be  accessible  to  staff  members  at 
all  times,  but  must  be  kept  out  of  the 
reach  of  children.  Agencies  are  also 
responsible  for  ensuring  that  the  kits  are 
restocked  after  use  and  that  inventories 
are  conducted  at  regular  intervals. 

Section  1304.23— Child  Nutrition 

Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  supply  nutritional 
care  for  enrolled  children  that 
supplements  and  complements  that  of 
the  home  and  community.  Further, 
nutrition  staff  must  work  collaboratively 
with  parents  to  help  them  understand 
the  link  between  nutrition  and  health, 
and  must  promote  sound  nutritional 
habits  for  each  child  and  family  that 
they  will  take  with  them  when  they 
leave  the  program.  Agencies  must  use 
meal  and  snack  times  as  social  and 
learning  opportunities  to  help  toddlers 
and  preschoolers  develop  social 
competence  and  knowledge  about 
healthy  eating.  While  the  nutrition 
programs  must  be  sensitive  to 
individual  cultural  and  ethnic  food 
preferences  and  must  accommodate 
special  dietary  requirements,  at  the 
same  time,  they  must  also  help  children 
broaden  their  nutritional  experiences. 

Proposed  Regulatory  Provisions 

(a)  Nutritional  Assessment 

Paragraph  (a)  of  this  section  proposes 
requirements  for  agencies  in  identifying 
the  nutritional  needs  of  enrolled 
children.  Many  of  these  requirements 
are  similar  to  existing  regulations. 
Additions  include:  (1)  taking  into 
account  information  about  family 
cultural  preferences  and  infant  and 
toddler  feeding  requirements;  and  (2) 
assessing  detailed  information  on  the 
feeding  patterns  and  habits  of  infants 
and  toddlers,  updating  this  information 
regularly  and  sharing  it  daily  with 
parents.  This  last  standard  is  an 
important  part  of  quality  nutritional 
services  for  infants  and  toddlers  and 
their  families. 

(b)  Nutritional  Services 
Paragraph  (b)  specifies  the 

requirements  for  agency  nutritional 
services  and  indicates  which 
requirements  apply  only  to  center-based 
programs. 

It  requires  that  agencies  design  and 
implement  nutritional  programs  that 
meet  the  nutritional  needs,  feeding 
requirements,  and  feeding  schedules  of 
each  child  that  are  responsive  to  family, 
community,  and  cultural  eating 
preferences  and  dietary  choices.  As  in 


the  current  regulation,  it  specifies  the 
quantities  and  kinds  of  food  children     * 
must  receive  in  center-based  settings 
and  the  schedule  in  whiclj  they  must 
receive  it.  However,  the  revised 
standards  eliminate  references  to 
specific  required  intervals  between 
meals  for  children  aged  3  to  5  to  avoid 
potential  conflict  with  U.S.  Department 
of  Agriculture  requirements  in  this  area. 
The  nutrition  standards  have  been 
broadened  to  include  infants  and 
toddlers  to  ensure  that  they  receive  food 
appropriate  to  their  nutritional  needs, 
developmental  readiness,  and  feeding 
skills.  For  example,  infants  and  young 
toddlers  who  need  it  must  be  fed  "on 
demand"  to  the  extent  possible  or  at 
specifically  bounded  intervals.  In 
addition,  agencies  must  comply  with 
the  more  specific  nutritional  guidelines 
of  the  U.S.  Department  of  Agriculture. 
Food  served  to  preschoolers  must  use 
fat,  sugar,  and  salt  sparingly,  in  keeping 
with  contemporary  research  (e.g.,  the 
U.S.  Department  of  Agriculture,  the 
National  Center  for  Education  in 
Maternal  and  Child  Health)  concerning 
proper  nutritional  guidelines  that 
promote  good  health. 

Finally,  grantees  must  promote 
effective  dental  hygiene  among  children 
in  conjunction  with  meals. 

(c)  Meal  Service 
As  in  the  current  standards,  paragraph 

(c)  specifies  the  conditions  under  which 
food  must  be  served  in  center-based 
settings,  with  the  expectation  that 
nutritional  services  contribute  to  the 
development  and  socialization  of 
enrolled  children.  The  current  standards 
make  it  clear  that  eating  should  be  a 
communal  and  socializing  experience 
for  preschoolers,  and  the  proposed 
standard  extends  this  requirement  to 
toddlers.  Other  additions  include 
requirements  that  staff  hold  infants 
when  feeding  them  and  not  put  infants 
to  bed  with  a  bottle,  in  keeping  with 
recognized  medical  authorities 
regarding  infant  safety.  In  addition, 
agencies  must  accommodate  special 
medically  based  diets  and  other  special 
dietary  requirements.  The  current 
standard  requiring  child-sized  utensils 
and  furniture  has  been  deleted  in 
response  to  the  reconunendations  made 
by  staff  of  local  Head  Start  programs 
during  the  focus  groups. 

Agencies  should  give  children  the 
opportunity  to  assist  in  meal 
preparation  and  service  only  when  they 
are  developmentally  ready. 

(d)  Family  Assistance  with  Nutrition 

Agencies  must  assist  individual 
families  with  food  preparation  and 
nutrition  skills  as  part  of  their  group 


socialization  and  parent  education 
activities. 

(e)  Food  Safety  and  Sanitation 

Paragraph  (e)  specifies  the  practices 
that  agencies  must  employ  to  ensure 
that  food  handling,  preparation  and 
consumption  do  not  result  in  any  safety 
risks. 

The  new  standards  require  that 
agencies  establish  whether  the  food 
services  with  which  they  contract  are 
properly  licensed  as  an  indication  that 
they  are  in  compliance  with  appropriate 
food  safety  and  sanitation  laws. 
Paragraph  (e)(2)  requires  that  programs 
serving  infants  and  toddlers  provide 
facilities  for  the  proper  storage  and 
handling  of  breast  milk  for  mothers  who 
choose  to  breast  feed  their  children. 

Section  1304.24 — Child  Mental  Health 

Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  provide  parents  and 
staff  with  a  better  understanding  of  the 
contribution  that  mental  health  services 
can  make  to  the  well-being  of  each 
child.  Specifically,  parents  and  staff 
must  understand  the  importance  of 
creating  a  nurturing  environment  that 
supports  the  mental  health  of  all 
children.  Since  parents  are  the  primary 
nurturers  of  their  children,  their 
involvement  in  mental  health  services  is 
especially  critical  in  order  to  enhance 
their  role  in  their  child's  mental 
wellness  by  the  time  they  leave  the 
Early  Head  Start  and/or  Head  Start 
program.  Together,  parents  and  staff 
must  ensure  that  children  with  special 
behavioral  and  mental  health  concerns 
receive  appropriate  mental  health 
interventions  that  will  enable  them  to 
enjoy  the  full  benefits  of  Early  Head 
Start  and  Head  Start  participation. 
Finally,  staff  must  receive  the 
professional  guidance  they  need  to 
design  effective  program  interventions 
for  children  with  special  mental  health 
and  behavioral  concerns. 

Proposed  Regulatory  Provisions 

(a)  Mental  Health  Services 

Paragraph  (a)(1)  describes  the  specific 
ways  in  which  agencies  must  work 
collaboratively  with  parents  to  promote 
the  mental  health  of  their  children,  such 
as  soliciting  parental  information, 
observations,  and  concerns  about  their 
child's  mental  health,  and  discussing 
and  identifying  with  parents 
appropriate  responses  to  their  child's 
behavior. 

Paragraph  (a)(2)  provides  that 
agencies  must  secure  the  services  of  a 
mental  health  professional  on  a 
schedule  of  sufficient  frequency  to 
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identify  and  respond  to  family  and  staff 
concerns  about  each  child's  mental 
health.  This  standard  also  addresses  the 
concem^f  the  Advisory  Committee  on 
Head  Start  Quality  and  Expansion  about 
the  need  to  a.ssist  those  children  who 
are  facinx  an  increasiuKly  complex  array 
of  problems  and  family  crises. 

Paragraph  (<i)(.1)  specifies  the  topics  of 
the  mental  health  consultations  that 
nuist  take  place  among  the  mental 
health  professional,  program  staff,  and 
panmts.  Now  standards  include 
consultation  on  how  to  design  and 
implement  program  practices 
r»!spoiisivo  to  iilentified  concerns  and 
how  to  promote  childrim's  mental 
wellness  through  staff  and  parent 
education. 

Subpart  C — Family  and  Community 
Partnerships 

General  Obje<:tives 

The  objective  of  this  Subpart  of  the 
propose<f  rule  is  to  ensure  that  each 
enrolled  family  is  supported  in  fostering 
their  child's  development  and  in 
attainin^  their  personal  family  goaJs. 
Agencies  must  create  trusting 
partnerships  with  parents  and  families 
that  build  on  family  strengths  and 
competencies  and  support  their  culture 
and  language.  An  essential  part  of  these 
partnerships  is  the  voluntary 
involvement  of  parents  in  the  full  range 
of  children's  services,  including 
opportunities  to  serve  in  the  cla.ssroom 
and  to  assist  with  the  choice  of  the 
program  curriculum  and  the  child 
development  approa<;h.  Parents  also 
must  be  viewed  as  integral  partners  in 
the  processes  of  program  planning, 
decisionmaking,  and  governance. 

Agencies  should  work  with  families 
as  partners  to  identify  the  personal  goals 
of  participating  families,  help  them 
ovenome  barriers  which  prevent  them 
from  leaving  poverty  and  help  them 
gain  the  skills  needed  to  foster  healthy 
connections  with  their  communities. 
Support  should  begin  as  soon  as 
possible  in  the  program  year  and  should 
emphasize  prevention  and  early 
intervention,  rather  than  remediation 
and  treatment.  In  addition,  if  families 
are  not  already  linked  to  services  in  the 
community,  agencies  should  serve  as  a 
single  point  of  entry  to  help  families 
find  access  to  more  specialized  services 
and  to  assist  them  in  establishing 
support  networks  in  the  community  and 
among  parents  themselves  that  will 
promote  family  self-sufficiency  beyond 
the  Early  Head  Start  and  Head  Start 
programs.  When  Head  Start  families  are 
already  working  with  another 
community  agency  to  address  family 
goals  for  self-sufficiency,  the  grantee  or 


delegate  agency  must  coordinate,  to  the 
greatest  extent  possible,  with  these  other 
agencies  and  the  family  to  avoid 
duplicative,  or  conflicting,  efforts. 

To  achieve  this  goal  of  collaborative, 
integrated,  and  comprehensive  services 
for  families,  agencies  must  provide  the 
leadership  necessary  to  create  a 
community  environment  that  is 
supportive  of  all  low-income  families 
and  children,  and  a  community  network 
of  coordinated,  accessible  services  that 
is  responsive  to  their  needs.  Agencies 
must  work  proactively  to  establish 
community  partnerships  that  engage  in 
collaborative  action,  including 
continuous  community  planning, 
service  coordination,  joint  staff  training, 
and  the  joint  identification  and 
resolution  of  service  delivery  problems. 
Special  efforts  must  be  made  to 
establish  fully  functioning  partnerships 
with  lo<:al  education  agencies,  such  as 
coordination  with  Part  H  programs  and 
s<:hools  providing  Title  I  Improving 
America's  Schools  Act  services  to 
preschool  children. 

Section  1 304. 40 — Family  Partnerships 

Obje<.-tive 

The  objective  of  this  section  of  the 
proposed  rule  is  to  build  tnistii.g 
relationships  between  grantees  and 
parents  that  will  assist  parents  in 
meeting  their  personal  goals  and  in 
fostering  their  child's  development. 
These  relationships  must  be  built  by 
working  with  families  in  a  variety  of 
ways  that  are  responsive  to  their 
individual  circumstances  and  issues. 
Efforts  must  always  be  made  to 
communicate  and  develop  relationships 
with  families  in  their  primary  language. 

Family  partnerships  must  be  used  by 
agencies  to  identify  families'  personal 
goals  and  the  manner  in  which  they  can 
best  be  achieved.  These  goals  may 
involve  the  fulfillment  of  a  range  of 
needs,  such  as  housing,  transportation, 
employment,  and  the  development  of 
effective  parenting  and  household 
management  skills.  Likewise,  each 
family  may  be  wrestling  with  special 
concerns,  such  as  domestic  or 
community  violence  or  substance  abuse. 
Agencies  must  have  the  capacity  and 
staff  expertise  to  work  intensively  with 
families  and  link  them  to  appropriate 
services  in  the  community  to  address 
these  individual  concerns  and  to 
accomplish  their  personal  goals. 

In  developing  partnerships  with 
parents,  agencies  must  ensure  that 
parents  are  included  as  integral 
members  of  the  Early  Head  Start  or 
Head  Start  team.  As  the  primary 
educators  of  their  children,  agencies 
must  enixiurage  parents  to  assist  in  the 


development  of  all  of  their  children's 
services,  including  the  program's 
curriculum  and  child  development 
approach.  Specifically,  staff  should 
provide  opportunities  for  parents  to 
develop  knowledge,  skills,  and 
experience  in  child  development  and 
education,  health  promotion  and 
disease  prevention,  and  family 
nutrition. 

Agencies  should  also  involve  parents 
in  assessing  their  children's  individual 
progress  and  special  needs  and  help 
them  learn  to  advocate  for  their 
children's  well-being  in  the  community, 
including  school  and  child  development 
settings.  Agencies  must  also  assist 
parents  in  establishing  individualized 
support  networks  in  the  community  that 
will  promote  family  self-sufficiency 
beyond  their  participation  in  the  Early 
Head  Start  and  Head  Start  programs. 

While  the  participation  of  parents 
must  remain  voluntary,  agencies  should 
make  concerted  efforts  to  encourage 
such  participation  by  demonstrating  the 
importance  of  their  participation  as 
equal  partners  in  the  program  and  by 
accommodating  the  parents'  schedules. 

Proposed  Regulatory  Provisions 

(a)  Assessment  and  Goal  Setting 

This  section  of  the  proposed  rule 
requires  that  agencies  collaborate  with 
families  to  build  partnerships,  establish 
mutual  trust,  and  identify  family  goals, 
strengths,  and  necessary  supports. 
Agencies  must  begin  the  process  of 
building  these  partnerships  as  early  in 
the  program  year  as  possible.  This  ^ 

section  responds  specifically  to  the  ) 

recommendation  of  the  Advisory  * 

Committee  on  Head  Start  Quality  and 
Expansion  to  "strengthen  the 
assessment  of  family  resources  and 
needs." 

As  part  of  this  partnership-building 
process,  agencies  must  work  with 
parents  to  help  them  develop  and 
implement,  throughout  the  year,  - 
individualized  Family  Partnership 
Agreements.  These  Agreements  must 
describe  family  goals  and 
responsibilities,  timetables  and 
strategies  for  achieving  these  goals,  as 
well  as  progress  toward  achieving  them. 

The  Family  Partnership  Agreements 
must  appropriately  reflect  the 
information  provided  by  the  family  and 
by  other  community  agencies 
concerning  preexisting  family  plans  and 
goals  to  assist  famiUes  toward  the  goal 
of  self-sufficiency. 

Agencies  have  a  responsibility  to 
provide  parents  with  a  variety  of 
opportunities  throughout  the  year  to 
discuss  their  progress  and  to  update  the 
Family  Partnership  Agreement,  as 


necessary.  In  meeting  these 
responsibilities,  agencies  must  respect 
each  family's  cultural  and  ethnic 
background. 

(b)  Accessing  Community  Services  and 
Resources 

This  section  represents  only  a  slight 
modification  of  the  standards  in  the 
current  rule  under  the  social  services 
component.  Greater  emphasis  has  been 
placed  on  referrals  to  services  and 
resources  that  address  the  types  of 
assistance  contemporary  families  may 
require,  such  as  counseling  for  problems 
related  to  substance  abuse  and  domestic 
violence  and  for  employment  training 
and  location  services. 

Paragraph  (b)(1)  requires  agencies  to 
collaborate  with  all  participating 
parents  to  identify  and  access 
appropriate  services  and  resources. 
These  might  include  emergency  or  crisis 
assistance;  education  and  other 
appropriate  interventions  regarding 
is.sues  that  place  families  at  risk;  and 
opportunities  for  continuing  education 
and  employment  training  and  other 
employment  services. 

Paragraph  (b)(2)  specifies  agency 
responsibilities  to  follow-up  with 
parents  when  referrals  are  made  to 
determine  whether  the  family  receives 
appropriate  services  on  a  timely  basis 
and  whether  the  services  meet  the 
family's  needs.  We  welcome  comments 
regarding  the  capacity  of  Head  Start 
agencies  to  meet  the  requirement  for 
staffing  and  resources. 

(c)  Services  to  Pregnant  Women  Who 
Are  Enrolled  in  Programs  Serving 
Pregnant  Women,  Infants,  and  Toddlers 

In  keeping  with  the  mandates  of  both 
the  Head  Start  Act,  as  amended,  and  the 
Advisory  Committee  on  Services  to 
Families  with  Infants  and  Toddlers  that 
high  quality  services  for  infants, 
toddlers,  and  pregnant  women  be 
established,  this  section  requires  that 
agencies  provide  assistance  to  pregnant 
women  in  obtaining  immediate  access, 
through  referrals,  to  comprehensive 
prenatal  care  and  postpartum  care, 
including  early  and  continuing  risk 
assessments,  health  promotion  and 
treatment,  and  mental  health 
interventions  and  follow-up,  as  needed. 
This  set  of  standards  also  ensures  strong 
preventive  health  care  for  both  mothers 
and  their  infants. 

Paragraph  (c)  requires  that  agencies 
provide  pregnant  women  and  other 
family  members  with  prenatal  education 
on  a  variety  of  specified  issues.  The 
information  will  be  made  available 
through  coordinated  efforts  with  local 
maternal  and  child  health  agencies. 
Under  paragraph  (c)(3),  they  must 


provide  information  on  the  benefits  of 
breast  feeding  to  all  pregnant  and 
nursing  mothers  and  must  also  provide 
arrangements  necessary  to  acoommodate 
mothers  who  choose  to  breast  feed  in 
center-based  programs. 

(d)  Parent  Involvement — General 

This  section  restates  the  general 
requirements  of  parent  involvement 
contained  in  the  current  rule  with  only 
slight  modifications. 

(e)  Parent  Involvement  in  Child 
Development  and  Education 

This  section  of  the  proposed  rule  lays 
out  requirements  for  parental 
involvement  in  child  development  and 
education  that  are  very  simHar  to  the 
requirements  in  the  current  rule. 

Under  paragraph  (e)(3).  agencies  must 
directly  or  indirectly  provide 
opportunities  for  children  and  families 
to  participate  in  family  literacy  services 
by  increasing  their  access  to  appropriate 
materials  and  services  and  by  helping 
them  recognize  and  address  their  own 
literacy  goals. 

(f)  Parent  Involvement  in  Health, 
Nutrition,  and  Mental  Heahh  Education 

The  requirements  of  this  section  are 
also  similar  to  those  contained  in  the 
current  rule.  Minor  changes  include 
requiring  agencies  to  assist  parents  in 
understanding  how  to  enroll  and 
participate  in  a  system  of  ongoing  health 
care.  In  addition,  mental  health 
education  must  include  opportunities 
for  parents  to  discuss  issues  related  to 
child  mental  health  and  to  the  mental 
health  of  their  own  child  and  family  in 
particular. 

(g)  Parent  Involvement  in  Community 
Advocacy 

This  section  incorporates  a  number  of 
standards  in  the  current  rule  with  only 
minor  changes.  The  most  notable 
addition  is  5iat  agencies  must  provide  a 
comprehensive  community  resource 
list,  if  available,  to  parents  as  part  of  the 
provision  of  the  technical  support 
necessary  to  enable  parents  to  secure 
community  assistance  on  their  own 
behalf. 

(h)  Parent  Involvement  in  Transition 
Activities 

This  set  of  standards  responds  to  the 
provisions  of  the  Head  Start  Act,  as 
amended,  to  carry  out  specific  actions  to 
"promote  the  continued  involvement  of 
parents  of  children  that  participate  in 
Head  Start  programs  in  the  education  of 
their  children  upon  transition  to 
school."  Improved  transition  services 
are  also  key  recommendations  of  both 
Advisory  Committees.  Agencies  must 


assist  parents  in  becoming  their 
children's  advocates  as  their  children 
transition  into  Early  Head  Start  or  Head 
Start  from  the  home  or  other  child 
development  settings  and  from  Head 
Start  to  elementary  school.  Title  I 
Improving  America's  Schools  Act 
preschool  programs  or  other 
placements. 

Staff  must  work  to  prepare  parents  to 
become  their  children's  advocates 
through  such  transition  periods.  At  a 
minimum,  they  must  meet  with  parents 
toward  the  end  of  the  child's 
participation  in  the  program  to  explain 
their  child's  progress  while  enrolled  in 
Early  Head  Start  or  Head  Start. 

In  order  to  promote  the  continued 
involvement  of  p)arents  in  the  education 
and  development  of  their  children  upwn 
transition  to  school,  agencies  must  give 
p€U«nts  information  about  their  rights 
and  respKinsibilities  within  the  school 
system  and  help  them  learn  to 
communicate  with  school  personnel 
and  to  participate  in  decisions  related  to 
their  children's  education.  (See  45  CFR 
1304.41(c)  for  additional  standards 
related  to  children's  transition  to  and 
from  Early  Head  Start  or  Head  Start.) 

(i)  Parent  Involvement  in  Home  Visits 

This  section  augments  the 
requirements  of  45  CFR  Part  1306 
regarding  home  visits  in  all  program 
options  by  making  home  visits  as 
convenient  and  safe  as  possible  for  both 
parents  and  staff.  As  in  the  current 
regulation,  agencies  must  not  require 
that  parents  permit  home  visits  as  a 
condition  of  their  child's  participation. 
However,  every  effort  must  be  made  to 
explain  the  advantages  of  home  visits  to 
the  p>arents. 

In  addition,  whenever  possible,  home 
visits  must  be  scheduled  to  permit  the 
participation  of  both  the  enrolled  child 
and  the  parents.  Also  whenever 
possible,  staff  must  conduct  home  visits 
in  all  program  options  at  times  that  are 
most  convenient  for  the  parents  or 
primary  caregivers. 

Home  visits  conducted  under  the 
center-based  program  option  may  now 
take  place  outside  the  home,  either  at 
the  parent's  request  or  for  safety 
reasons,  at  an  Early  Head  Start  or  Head 
Start  site  or  at  another  safe  location  that 
affords  privacy. 

Agencies  serving  infants  and  toddlers 
must  arrange  for  health  staff  to  visit 
newborns  and  their  families  within  two 
weeks  after  the  infant's  birth  to  ensure 
the  well-being  of  both  the  mother  and 
child. 
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Section  1304.41 — Community 
Partnerships 

Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  ensure  that  Early 
Head  Start  and  Head  Start  agencies 
become  active  partners  in  their 
communities,  both  to  advocate  for  low- 
income  families  and  to  help  create  a 
community  environment  that  shares 
responsibility  for  the  healthy 
development  of  all  of  its  children. 
Successful  partnerships  retiuire 
proactive  behavior  on  the  part  of  Early 
Head  Start  and  Head  Start  programs, 
and  involve  the  commitment  of 
signiHcant  staff  time  and  agency 
resources.  Grantee  and  delegate  agencies 
must  provide  leadership  in  the 
community  by  working  with  parents 
and  other  service  providers  to  promote 
access  to  appropriate  services  that  will 
enhance  each  family's  well-being  and 
their  movement  toward  self-sufficiency. 
Agencies  also  must  engage  in 
continuous  community  planning  to 
promote  collaborative  action  with  other 
agencies  in  order  to  improve,  share  and 
augment  services,  staff,  information  and 
funds.  This  ini:ludes  service 
coordination,  joint  training,  and  the 
joint  identification  and  resolution  of 
service  delivery  problems. 

Proposed  Regulatory  Provisions 

(a)  Partnerships 

As  a  way  of  addressing  the  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion's  concern  about  local 
agencies'  struggles  with  planning  and 
the  coordination  of  services,  and  to 
promote  the  Advisory  Committee  on 
Services  to  Families  with  Infants  and 
Toddler's  Program  Cornerstone  of 
Community  Building,  the  standards  in 
this  se<;tion  have  been  augmented  to 
encourage  greater  collaboration  on  the 
part  of  Early  Head  Start  and  Head  Start 
agencies  with  other  community  service 
providers  that  will  enhance  family 
services. 

Paragraph  (at(l)  requires  that  agencies 
take  an  active  role  in  (rommunity 
planning  to  ensure  strong 
communication,  cooperation,  and  the 
sharing  of  information  among  grantees 
and  their  community  partners  and  to 
improve  the  delivery  of  community 
services  to  children  and  families,  (See 
45CFR  1.104  .SI  for  additional  planning 
requirements.) 

"To  promote  access  to  community 
services  that  are  responsive  to  their 
clients'  needs  and  to  ensure  that  Eiirly 
Head  Start  and  Head  Start  programs 
respond  to  community  needs,  agencies 
must  take  affirmative  steps  to  establish 


collaborative,  ongoing  relationships 
with  community  organizations 
including  health  providers:  mental 
health  providers;  providers  of 
nutritional  services;  providers  of 
services  to  children  with  disabilities 
and  their  families;  family  support  and 
resource  organizations;  providers  of 
family  preservation  and  support 
services;  children's  protective  services; 
educational  and  cultural  institutions; 
and  child  care  providers.  (See  the 
existing  regulations  at  45  CFR  1308.4  for 
specific  service  requirements  for 
children  with  disabilities  and  their 
families.) 

Agencies  also  must  perform  outreach 
to  encourage  appropriate  individuals 
from  the  community  to  participate  as 
volunteers  in  the  Early  Head  Start  and 
Head  Start  programs. 

To  enable  the  effective  participation 
of  children  with  disabilities  and  their 
families,  agencies  must  make  specific 
efforts  to  develop  interagency 
agreements  with  local  educational 
agencies  (LEAs)  and  other  agencies 
within  their  service  area.  (See  45  CFR 
1308.4  for  spe<;ific  requirements 
concerning  interagency  agreements.) 

(b)  Advisory  Committee 

Paragraph  (b)  requires  that  agencies 
establish  and  maintain  a  Health  Services 
Advisory  Committee  which  includes 
professionals  and  volunteers  from  the 
community.  Agencies  also  must 
establish  and  maintain  other  Advisory 
Committees,  as  they  deem  appropriate, 
to  address  service  issues  and  to  help 
agencies  respond  to  community  needs. 
While  a  number  of  focus  group 
participants  strongly  recommended  that 
additional  Advisory  Committees  in 
other  areas  beyond  Health  Services  be 
required,  these  recommendations  were 
not  implemented  to  allow  latitude  for 
agencies  to  establish  any  additional 
Advisory  Committees  that  they  deem 
would  bo  appropriate  for  their  local 
programs. 

(c)  Transition  Services 

The  following  group  of  standards 
respond  specifically  to  the  new 
statutory  requirements  for  transition 
services  as  well  as  to  the 
recommendations  of  both  Advisory 
(lommittees  that  program  transition 
activities  be  addressed  in  the  standards, 
rhese  new  requirements  closely  parallel 
the  language  of  the  Head  Start  Act,  as 
amended.  Agencies  must  establish  and 
maintain  procedures  to  support  the 
successful  transition  of  enrolled 
children  and  families  from  previous 
child  care  and  development  programs 
into  Early  Head  Start  or  Head  Start  and 
from  Head  Start  into  elementary  school, 


..Title  I  Improving  America's  Schools  Act 
preschool  programs,  or  other  child  care 
settings.  They  must  coordinate  with 
appropriate  agencies,  and  among 
migrant  programs,  on  the  transfer  of 
records;  perform  outreach  to  encourage 
staff  to  communicate  with  their 
counterparts  in  the  school  and  other 
child  care  settings;  initiate  meetings 
involving  parents  and  teachers  to 
discuss  the  developmental  progress  and 
abilities  of  individual  children;  and 
initiate  joint  transition-related  training 
with  school  or  other  child  development 
staff.  (See  the  proposed  rules  at  45  CFR 
1304.40(h)  for  requirements  related  to 
parental  participation  in  their  child's 
transition  to  and  from  Early  Head  Start 
or  Head  Start.) 

Subpart  D — Program  Design  and 
Management 

General  Objective 

The  objective  of  this  Subpart  of  the 
proposed  rule  is  to  provide  the 
foundation  for  quality  services  to 
children  and  families.  Strong, 
committed  governing  bodies  and  policy 
groups  that  represent  Early  Head  Start 
and  Head  Start  parents  and  the  larger 
community  must  be  established  to 
provide  effective  leadership  to  and 
oversight  of  the  program.  Effective 
management  systems  and  procedures 
must  be  in  place  to  support  the 
implementation  of  program  services, 
such  as  systematic  program  planning 
procedures,  responsive  and  smooth 
communication  systems,  and  efficient 
record-keeping  and  reporting  systems. 
In  addition,  agencies  must  create 
processes  for  program  self-assessment 
and  delegate  agency  monitoring  that 
ensure  that  progress  in  meeting  program 
objectives  is  carefully  monitored  and 
that  program  weaknesses  are  identified 
and  remedied. 

Since  the  success  of  local  programs 
depends,  in  large  part,  on  the  quality  of 
its  staff,  agencies  must  also  implement 
human  resource  management  systems 
that  ensure  that  dynamic,  highly 
qualified  staff  are  selected  for 
employment  and  that  staff  and 
volunteers  are  supported  in  their  work 
at  the  Early  Head  Start  and  Head  Start 
programs.  Agencies  must  establish 
effective  organizational  structures  that 
encourage  a  coordinated,  team  approach 
to  service  delivery.  They  also  must 
ensure  that  staff  to  child  ratios  and 
classroom  sizes  are  small  enough  to 
support  optimal  caregiving  relationships 
and  individualized  program  activities 
that  protect  the  children's  safety.  In 
addition,  agencies  must  set  reasonable 
job  expectations  for  staff  that  are 
commensurate  with  their  demonstrated 


skills  and  experience.  Finally,  agencies 
must  support  staff  and  volunteers  in 
meeting  the  challenges  they  face  in  their 
jobs  by  providing  adequate  and 
appropriate  supervision,  regular 
feedback,  and  structured  opportunities 
forprofessional  development. 

Tne  provisions  of  this  Subpart  also 
ensure  that  program  facilities,  materials, 
and  equipment  support  appropriate 
child  development  practices  and  the 
program's  unique  features  and  design. 
Facilities,  materials,  and  equipment 
must  be  safe,  developmentally 
appropriate,  and  accessible  to  all 
children.  In  choosing  an  Early  Head 
Start  or  Head  Start  site,  agencies  must 
make  the  selection  based  on  the  findings 
fix)m  the  Community  Needs  Assessment 
and  must  be  responsive  to  the  needs  and 
circumstances  of  the  community, 
children,  and  families  served  and  aware 
of  environmental  and  safety  risks  that 
may  affect  the  healthy  growth  and 
development  of  children. 

Section  1304.50— Prog^m  Governance 


Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  ensure  that  each 
local  agency  establishes  governing 
bodies  and  policy  groups  to  oversee  the 
implementation  of  the  Head  Start 
legislation,  regulations,  and  policies  and 
to  ensure  that  the  program  delivers  high 
quality,  comprehensive  services  to 
enrolled  children  and  families.  As 
stewards  of  the  local  program,  the 
members  of  the  local  policy  groups, 
including  Policy  Councils,  Policy 
Committees,  and  Parent  Committees, 
must  adequately  represent  Early  Head 
Start  and  Head  Start  parents  as  well  as 
individuals  and  organizations  in  the 
larger  community  who  have  a  concern 
for  low-income  families  and  their 
children.  In  order  to  serve  the  local 
program  well,  members  of  the  policy 
groups  must  understand  and  perform  a 
number  of  key  oversight  functions  with 
dedication  and  care.  Performing  these 
responsibilities  should  be  an  experience 
of  growth  and  empowerment  for 
parents. 

Proposed  Regulatory  Provisions 
(a)  Policy  Group  Structure 

As  in  the  current  standards,  paragraph 
(a)  sets  forth  the  requirements  for  a 
formal  structure  of  governance  which 
enables  parental  participation  in  policy- 
making and  program  operations.  The 
regulation  is  unchanged  for  grantee 
agency  Policy  Councils  and  delegate 
agency  Policy  Committees.  Center 
Committees  have  been  renamed  Parent 
Committees,  which  must  be  established 
at  the  center  level  for  center-based 


programs.  For  other  program  options,  a 
Parent  Committee  must  be  established  at 
the  local  program  level. 

Furthermore,  it  states  that  all  policy 
groups  must  be  established  as  early  in 
the  program  year  as  possible,  and  that 
Policy  Councils  and  Policy  Committees 
may  not  be  dissolved  imtil  their 
successors  are  both  elected  and  seated. 
It  then  provides  clarification  that  the 
governing  body  (formerly  called  the 
"corporate  board")  and  the  Policy 
Council  or  Policy  Committee  may  not 
have  identical  memberships  and 
functions.  While  none  of  the  focus 
groups  expressed  any  major  concerns 
about  the  current  requirements 
regarding  policy  groups,  we  welcome 
any  comments  you  may  have  in  this 
area. 

(b)  Policy  Group  Composition  and 
Formation 

Proposed  regulations  as  to  whether 
such  groups,  as  defined  in  the 
regulation,  provide  sufficient  flexibility 
to  meet  local  program  needs  do  not 
differ  substantially  horn  the  current 
regulation.  Minor  changes  have  been 
made  to  provide  clarification  or  to 
increase  agency  flexibility. 

Paragraph  {b)(l)  sets  forth 
requirements  regarding  the  composition 
and  procedures  by  which  policy  group 
members  are  chosen,  which  must  be 
determined  by  the  governing  body  of 
each  program  and  approved  by  the 
Pohcy  Council  or  Policy  Committee 
consistent  with  the  regulations  in  this 
Part. 

Pohcy  Cc  jncils  and  Policy 
Committees  must  include  the  parents  of 
currently  enrolled  children  and 
community  representatives.  At  least  51 
percent  of  the  members  of  each  of  these 
policy  groups  must  be  the  parents  of 
currently  enrolled  children. 

All  parents  of  currently  enrolled 
children  serving  on  policy  groups  must 
stand  for  election  or  re-election 
annually. 

Policy  Councils  and  Policy 
Committees  must  establish  and 
maintain  procedures  for  selecting 
community  representatives  to  serve  on 
the  Policy  Councils  or  Policy 
Committees.  Community  representatives 
must  be  drawn  from  the  local 
community  and  from  local  organizations 
that  have  a  concern  and  provide 
resources  and  services  to  low-income 
children  and  families.  Community 
representatives  may  include  the  parents 
of  formerly  enrolled  children. 

"To  provide  greater  flexibility  to  local 
agencies.  Policy  Councils  and  Policy 
Committees  must  determine  and 
establish  the  terms  of  membership  for 
their  poUcy  groups. 


Early  Head  Start  or  Head  Start  staff 
and  agency  managers  with 
responsibiUty  for  the  program  (and 
members  of  their  families)  may  not 
serve  on  the  PoUcy  Councils  or  Policy 
Committees. 

Parent  Committees  must  be  comprised 
exclusively  of  the  parents  of  currently 
enrolled  children. 

The  parents  of  children  currently 
enrolled  in  all  program  options  must  be 
adequately  represented  on  established 
poUcy  groups. 

Paragraph  (c)  sets  forth  the  minimimi 
responsibilities  for  each  of  the  three 
types  of  policy  groups  that  are  described 
in  Appendix  A  of  SecUon  1304.50. 

(d)  The  Policy  Council  or  PoUcy 
Committee 

The  responsibilities  of  Policy 
Councils  and  PoUcy  Committees  have 
remained  almost  exactly  the  same  as  in 
the  current  regulation.  Policy  Councils 
and  Policy  Committees  must  help 
develop,  review  and  approve  or 
disapprove  major  governance  and 
management  poUcies  and  procedures 
connected  with  local  Early  Head  Start  or 
Head  Start  programs.  These  include:  (1) 
Applications  for  grants  and  application 
amendments  (including  indirect  cost 
rates,  program  budgets,  and  operational 
plans);  (2)  procedures  describing  how 
the  governing  body  and  the  appropriate 
poUcy  group  will  implement  shared 
decision-making;  (3)  program  planning 
procedures;  (4)  agency  philosophy 
statements  and  statements  of  program 
objectives;  (5)  the  selection  of  delegate 
agencies  and  their  service  areas  (applies 
only  to  Policy  Councils);  (6)  group 
compositions  and  procedures  by  which 
pohcy  group  members  are  chosen;  (7) 
recruitment,  selection  and  enrollment 
policies;  and  (8)  procedures  for  the 
agency's  annual  self-assessment  of  its 
progress  in  carrying  out  the 
programmatic  and  fiscal  intent  of  its 
grant  application,  including  any 
planning  actions  that  may  result  from 
the  review  of  the  annual  audit  and  the 
Federal  Performance  Monitoring 
Review. 

With  respect  to  personnel 
administration.  Policy  Councils  and 
Policy  Committees  must  help  to 
develop,  review  and  approve  or 
disapprove:  (1)  Program  personnel 
poUcies  and  poUcy  changes  (including 
standards  of  conduct);  and  (2)  decisions 
to  hire  and  terminate  any  person  paid 
from  Early  Head  Start  or  Head  Start 
funds,  including  the  Early  Head  Start  or 
Head  Start  director. 

Under  paragraph  (d)(2).  Policy 
Councils  and  Policy  Committees  also 
have  responsibility  for  a  number  of 
parent  and  commimity  outreach 
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activities.  They  must:  (1)  Serve  as  a  link 
to  the  Parent  Committees,  agency 
governing  bodies,  public  and  private 
organizations,  and  the  community,  (2) 
assist  Parent  Committees  in 
communicating  with  parents  to  ensure 
that  they  understand  their  rights  and 
opportunities  as  program  participants; 
(3)  assist  Parent  Committees  and  staff  in 
planning,  coordinating,  and  organizing 
program  a<;tivities  for  parents:  (4)  assist 
in  re<:ruiting  volunteer  services  and  in 
mobilizing  community  resources:  and 
(S)  establish  and  maintain  procedures 
for  working  with  the  grantee  or  delegate 
agency  to  resolve  community 
complaints  about  the  program. 

(e)  Parent  Committee 

Under  paragraph  (e),  the  minimum 
responsibilities  of  Parent  Committees 
include:  (1)  Advising  Early  Head  Start 
and  Mead  Start  staff  in  developing  and 
implementmg  lot;al  program  policies, 
activities  and  .services;  [2]  planning, 
conducting,  and  participating  in 
activities  for  parents  and  .staff;  and  (3) 
consistent  with  the  guidelines 
established  by  the  governing  body. 
Policy  Council,  and  Policy  Committees, 
participating  in  staff  re<:ruitment  and 
screening. 

(0  Policy  Group  Reimbursement 

To  enable  full  participation  by  low- 
income  individuals  in  policy  group 
activities,  agencies  mu.st  provide 
reimbursements  for  reasonable,  activity- 
related  expenses,  if  necessary. 

(g)  Governing  Body  Responsibilities 

In  response  to  the  many  comments 
received  from  local  Head  Start  agencies 
during  the  focus  groups,  agencies  must 
have  written  policies  defming  the  roles 
and  responsibilities  of  governing  body 
members  and  informing  them  of  the 
management  procedures  and  functions 
necessary  to  implement  a  high  quality 
program. 

(h)  Internal  Dispute  Resolution 

In  response  to  the  specific  statutory 
requirement  regarding  mediation 
procedures  in  sedion  646  of  the  Head 
Start  Act.  as  amended,  each  agency  and 
Policy  Council  or  Policy  Committee 
must  jointly  establish  written 
procedures  for  resolving  internal 
disputes,  including  impa.sse  procedures, 
resulting  from  shared  de<:ision-making 
responsibilities.  We  are  developing 
mediation  pro<:edures  implementation 
at  the  Federal  level  as  required  by 
section  646,  when  needed. 


Section  1304.51 — Management  Systems 
and  Procedures 

Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  ensure  that  local 
agencies  are  performing  the 
management  functions  necessary  to 
enhance  staff  performance:  deliver  high 
quality  services  to  children  and 
families;  and  comply  with  Federal, 
State,  and  local  laws.  SpeciHcally,  they 
must  conduct  systematic  program 
planning  to  guide  staff  in  the 
accomplishment  of  program  goals  and 
objectives  and  in  the  delivery  of 
responsive  program  services  in  a  timely 
and  fiscally  responsible  manner.  In 
addition,  communications  must  flow 
easily  among  governing  bodies,  policy 
groups,  staff,  families,  and  the  larger 
community,  and  must  respond  rapidly 
to  ongoing  informational  needs.  Record- 
keeping and  reporting  systems  also  must 
support  the  program's  informational 
needs  in  a  timely  and  efficient  manner, 
while  ensuring  that  the  privacy  of  staff 
and  families  is  protected.  Finally,  self- 
assessment  and  delegate  monitoring 
procedures  must  ensure  that  progress  in 
meeting  program  objectives  is  carefully 
and  regularly  evaluated  and  that 
program  weaknesses  are  identified  and 
addressed. 

Proposed  Regulatory  Provisions 

The  proposed  standards  in  the 
Management  Systems  and  Procedures 
area  directly  respond  to  Section 
641A(a)(l)(B)  of  the  Head  Start  Act,  as 
amended,  which  requires  the 
establishment  of  administrative  and 
financial  management  standards. 

(a)  Program  Planning 

Paragraph  (a)  sets  forth  the 
requirements  for  agencies  in  developing 
and  implementing  a  program  planning 
process.  These  standards  have  been 
strengthened  in  accordance  with  the 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion's  concern  about 
the  need  to  strengthen  local  program 
planning  and  in  response  to  focus  group 
requests  for  the  delineation  of  a  specific 
planning  process  in  the  standards.  The 
process  must  be  systematic  and  ongoing; 
and  include  consultation  with  the 
program's  governing  body,  policy 
groups,  program  staff,  and  other 
community  organizations.  The  program 
planning  activities,  per  se,  must 
include:  (1)  An  assessment  of 
community  strengths,  needs  and 
resources,  in  accordance  with  the 
requirements  of  45  CFR  Part  1305;  (2) 
the  formulation  of  "long-range"  program 
goals  and  short-term  program  and 
financial  objectives;  and  (3)  the 


development  of  written  implementation 
plans  for  each  program  area  covered  by 
this  Fart  (i.e..  Early  Childhood 
Development  and  Health  Services, 
Family  and  Community  Partnerships, 
and  Program  Design  and  Management). 

(b)  Communications — General 

Standards  on  communications  in  this 
section  simply  represent  a 
reorganization  and  compilation  of 
current  standards  and  pre-existing  On- 
Site  Program  Review  Instrument 
(OSPRI)  requirements  (which  are  based 
on  the  current  standard^)  regarding 
communication.  No  new  requirements 
have  been  added.  Paragraph  (b)  provides 
that  agencies  must  establish  and 
implement  systems  to  ensure  the  timely 
and  accurate  provision  of  information  to 
parents,  policy  groups,  staff,  and  the 
general  community. 

(c)  Communication  With  Families 

Paragraph  (c)  requires  that  agency 
systems  ensure  regular,  effective  two- 
way  comprehensive  communication 
between  staff  and  parents.  Written  and 
oral  communications  must  be  carried 
out  in  the  parents'  primary  language  or 
through  an  interpreter,  to  the  extent 
feasible. 

(d)  Communication  With  Governing 
Bodies  and  Policy  Groups 

As  in  the  current  regulation, 
paragraph  (d)  requires  that  governing 
bodies  and  members  of  policy  groups, 
including  Policy  Councils  and  Policy 
Committees,  regularly  receive 
information,  such  as  policy  guidances 
and  other  communications. 

(e)  Communication  Among  Staff 

This  section  requires  that  agencies 
have  mechanisms  for  regular 
communication  among  all  program  staff 
to  facilitate  quality  outcomes  for 
children  and  families. 

(f)  Commimication  With  Delegate 
Agencies 

This  section  partially  fulfills  the 
statutory  requirements  of  Section 
64lA(a)(4)  of  the  Head  Start  Act,  as 
amended,  regarding  the  establishment  of 
standards  relating  to  obligations  to 
delegate  agencies.  Grantees  must  have 
procedures  for  ensuring  that  the 
governing  bodies,  Policy  Committees, 
and  all  sta^  of  the  grantee  and  delegate 
agencies  receive  regulations,  (Kilicies, 
and  other  pertinent  communications  in 
a  timely  manner. 

(gj  Record-Keeping  Systems 

The  proposed  standard  requires 
grantees  to  establish  and  maintain 
record-keeping  systems  on  children, 


family  and  staff  under  the  program. 
Comments  are  invited  about  whether 
the  standards  should  require  that 
record-keeping  systems  be  supported  by 
appropriate  computer  technology,  and 
whether  such  a  requirement  would  pose 
an  unreasonable  burden  for  programs. 

(h)  Reporting  Systems 

The  proposed  standards  ."espond  to 
statutory  requirements  for 
administrative  and  financial 
management  standards.  Again,  however, 
ACYF  welcomes  comments  regarding 
the  perceived  burden  of  these  standards 
and  whether  ACYF  should  require  that 
reporting  systems  be  supported  by 
appropriate  computer  technology. 

Paragraph  (h)  specifies  the  functions 
the  agency  reporting  systems  must 
perform.  Agencies  must  establish  and 
maintain  efficient  and  effective 
reporting  systems.  The  systems  must 
generate  regular  financial  and  program 
reports  and  official  reports  as  required 
by  Federal,  State,  and  local  authorities. 

(i)  Program  Self-Assessment  and 
Monitoring 

Under  paragraph  (h),  agencies  must 
conduct  a  self-assessment  at  least  once 
each  program  year  in  consultation  with 
other  community  agencies  to  evaluate 
their  effectiveness  and  progress  in 
meeting  their  program  goals  and 
objectives.  Agencies  also  must  consult 
with  their  policy  groups  and  secure 
their  participation  in  the  conduct  of 
these  self-assessments. 

Grantees  must  also  establish  and 
implement  procedures  for  the  periodic 
monitoring  of  delegate  agencies  and 
their  compliance  with  Federal 
regulations.  If  grantees  identify  any 
deficiencies  in  delegate  agency 
operations,  they  must  inform  the 
governing  bodies  of  the  delegate  agency 
and  assist  the  delegate  agency  in 
developing  plans,  including  a  timetable, 
for  addressing  the  problems  which  were 
identified.  This  standard  also  responds 
to  the  statutory  requirement  to  develop 
standards  relating  to  obligations  to 
delegate  agencies. 

Section  1304.52— Human  Resources 
Management 

Objective 

The  objective  of  this  section  of  the 
proposed  rule  is  to  ensure  that  programs 
recruit  and  select  dynamic,  well- 
qualified  staff  who  possess  the  skills 
and  experience  needed  to  provide  high 
quality,  comprehensive  services  to 
children  and  families  in  the  program. 
Staff  selected  for  employment  in  Early 
Head  Start  or  Head  Start  should  be 
knowledgeable  about  the  community 


served  by  the  program  in  order  to ' 
enhance  the  delivery  of  services.  In 
addition,  they  should  be  assisted  by  the 
program  to  seek  out  opportunities  for 
the  development  of  new  skills  and 
competencies  that  v^ll  improve  their  job 
performance.  Since  no  one  staff  member 
can  possess  all  of  the  knowledge  and 
skills  necessary  to  provide  the  wide- 
ranging  services  offered,  staff  members 
should  be  selected  for  their  ability  to 
work  as  members  of  a  productive, 
mutually  supportive  team.  Finally,  staff 
must  be  willing  to  abide  by  the 
program's  strict  standards  of  conduct  for 
interacting  with  children  and  fomiUes 
and  must  be  of  sound  physical  and 
emotional  health 

Another  objective  of  this  section  is  to 
ensure  that  local  agencies  provide  an 
environment  that  is  strongly  supportive 
of  program  staff  aod  volunteers.  First, 
agencies  must  establish  dynamic  and 
effective  organizational  structures  that 
encourage  a  coordinated,  team  approach 
to  service  delivery.  Second,  agencies 
must  ensure  that  staff  to  child  ratios  and 
classroom  sizes  are  small  enough  to 
support  optimal  caregiving  relationships 
and  individualized  program  activities. 
Next,  agencies  must  set  reasonable  job 
expectations  for  staff  that  are 
commensurate  with  their  demonstrated 
skills  and  experience.  Finally,  agencies 
must  support  staff  and  volunteers  in 
meeting  the  challenges  they  face  in  their 
jobs  by  providing  adequate  and 
appropriate  supervision,  feedback,  and 
opportunities  for  professional 
development. 

The  inclusion  of  detailed 
requirements  for  staff  quaUfications 
reflect  ACYFs  commitment  to 
'  improving  the  quaUty  of  services  and 
program  management  as  well  as  a  strong 
consensus  among  the  sources  consulted 
about  the  need  to  strengthen 
requirements  in  these  areas. 

Proposed  Regulatory  Pmvisions 

(a)  OrganizationakStiucture 

In  keeping  with  the  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion's  recommendation  to  focus 
on  staffing  plans  and  personnel  policies, 
and  with  the  statutory  requirement  to 
improve  administrative  and  financial 
management,  paragraph  (a)  provides 
that  agencies  must  employ  (and 
dociunent)  an  organizational  design  that 
supports  the  accomplishment  of 
program  objectives.  The  documentation 
must  set  forth  the  major  roles  and 
responsibilities  of  each  staff  position 
and  demonstrate  that  adequate 
mechanisms  for  staff  supervision  and 
support  are  in  place.  However,  the 
proposed  standard  is  structured  to 


promote  the  maximum  flexibility 
ponible  on  the  part  of  local  agmicies  in 
carrying  out  its  provisions. 

At  a  minimum,  agencies  must 
formally  assign  responsilnlities  for 
program  management  (i.e.,  to  the  Early 
Head  Start  or  Head  Start  diiectOT);  for 
management  of  the  diffiarent  child 
development  services;  and  for 
management  of  family  and  community 
partnerships,  including  parent 
activities. 

(b)  Staff  Qualifications— General 

Some  of  the  requirements  in  this 
section  are  very  similar  to  those  in  the 
current  rule.  In  addition,  however, 
agencies  must  ensure  that  staff  have  the 
knowledge,  skills,  and  experience 
needed  to  perform  their  assigned  roles 
and  hmctions  responsibly.  Although 
this  has  been  a  long-standing  unstated 
requirement  of  local  agencies,  it  is  now 
stated  explicitly  to  respond  to  the 
concerns  of  the  Advisory  Committee  on 
Head  Start  Quality  and  Expansion  about 
staff  qualifications  and  to  the  mandate 
of  Section  644(a)(2)  of  the  Head  Start 
Act,  as  amended,  to  "assure  that  only 
persons  capable  of  discharging  their 
duties  with  competence  and  integrity 
are  employed.*  *  *"  Agencies  must 
also  ensure  that  managws.  supervisors, 
fiscal  officers,  classroom  teachers,  staff 
woridng  with  infants  and  toddlers, 
home  visitors,  health  staff,  mental 
health  professionals,  and  nutritionists 
and  dieticians  meet  more  specific 
qualification  requirements,  as  noted 
below. 

(c)  Management  Staff  Qualifications 

The  proposed  standards  related  to 
management  staff  qualifications  respond 
to  the  Advisory  Committee  on  Head 
Start  Quality  and  Expansion's  concerns 
about  staffing  and  to  statutory 
requirements  that  standards  for 
administrative  and  financial 
management  and  staff  qualifications  be 
established.  The  proposed  standards, 
however,  broadly  require  agencies  to 
hire  staff  with  relevant  "training  and 
experience"  to  give  local  agencies  as 
much  fiexibility  as  possible  in  meeting 
them.  The  ACYF  wekom^  comments 
regarding  the  perceived  burden  of  these 
proposed  standards. 

Paragraph  (c)  includes  specific 
qualification  requirements  that  apply  to 
staff  responsible  for  agency 
management. 

The  Early  Head  Start  or  Head  Start 
director  must  have  training  and 
experience  relevant  to  early  childhood 
or  human  services  program 
management. 

Agencies  must  secure,  on  a  regularly 
scheduled  or  ongoing  basis,  the  services 
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of  a  Certified  Public  Accountant  (CPA) 
or  an  individual  with  other  appropriate 
credentials  to  serve  as  fiscal  ofTicer. 

Staff  managing  education  services 
must  meet  the  requirements  specified  in 
section  648A(a)(l)  of  the  Head  Start  Act 
(and  referenced  in  45  CFR  1306.21). 
They  must  also  have  training  and 
experience  in  such  areas  as  the  theories 
and  principles  of  child  growth  and 
development,  early  childhood 
education,  and  family  support. 

Staff  managing  health  services  must 
have  training  and  experience  in  public 
health,  nursing,  health  education, 
prenatal  and  postpartum  c.are  or  health 
administration. 

As  in  the  current  regulation,  a 
certified  or  licensed  nutritionist  or 
dietician  either  must  manage  the 
nutrition  services  as  a  full-time  staff 
person  or  supervise  the  nutrition 
services  on  a  periodic  and  regularly 
scheduled  basis. 

Staff  managing  family  and  community 
partnership  services  must  have  training 
and  experience  in  field(s)  related  to 
social,  human  or  family  services. 

Staff  managing  parent  involvement 
services  must  have  training,  experience 
and  skills  in  assisting  the  parents  of 
young  children  in  advo<:ating  and 
decision-making  for  their  families. 

Staff  managing  disability  services 
must  have  training  and  experience  in 
securing  and  individualizing  needed 
services  for  children  with  disabilities. 

(d)  Mental  Health  Professional 
Qualifications 

In  order  to  respond  effectively  to  the 
complex  contemporary  challenges 
facing  many  of  the  families  served  by 
Early  Head  Start  and  Head  Start 
programs,  a  licensed  or  certified  mental 
health  professional  with  experience  and 
expertise  in  serving  young  children  and 
their  families  must  provide  services  to 
these  programs  on  a  regularly  scheduled 
basis.  The  ACYF  welcomes  comments 
about  whether  this  proposed  standard 
places  a  reasonable  burden  on  local 
agencies. 

(e)  Health  Staff  Qualifications 

To  the  extent  that  health  staff  perform 
health  sc.reenings.  immunizations,  or 
other  health  procedures  for  children, 
they  must  have  appropriate  professional 
licenses  or  certification  to  perform  those 
procedures.  The  proposed  standard 
simply  states  this  requirement 
explicitly. 

(f)  Infant  and  Toddler  Staff 
Qualifications 

A  necessary  feature  of  high  quality 
programs  for  infants  and  toddlers, 
supported  by  research,  is  that  staff 


working  with  infants  and  toddlers  have 
the  training  and  experience  necessary  to 
develop  consistent,  stable,  and  strongly 
supportive  relationships  with  very 
young  children.  This  paragraph  cross 
references  the  qualifications  in  section 
648A  of  the  Head  Start  Act  which 
includes  as  one  possible  qualification 
persons  who  nave  earned  a  Child 
Development  Associate  (CDA) 
credential.  In  addition  to  the  statutory 
qualifications,  they  must  also  have 
knowledge  of  infant  and  toddler 
development  and  of  methods  for 
communicating  effectively  with  infants 
and  toddlers,  their  paraits,  and  other 
staff  members.  The  ACYF  welcomes 
comments,  however,  on  whether  the 
qualifications  that  are  cross-referenced 
pose  implementation  problems  for 
grantees  and  delegate  agencies. 

(g)  Standards  of  Condflct 

The  proposed  standards  on  staff 
standards  of  conduct  respond  to  the 
recommendations  of  focus  group 
participants  that  specific  staff  standards 
of  conduct  be  established  to  safeguard 
children,  families,  and  staff  themselves 
from  perceived  or  actual  abuse  or  civil 
rights  violations  that  may  inadvertently 
occur  during  program  hours  as  a  result 
of  staff  actions.  In  addition,  these 
proposed  standards  comply  with  section 
644(a)(2)  of  the  Head  Start  Act,  as 
amended,  to  "assure  that  only  persons 
capable  of  discharging  their  duties  with 
competence  and  integrity  are 
employed..." 

Agencies  must  ensure  that  all  staff, 
consultants,  and  volunteers  abide  by  the 
program's  standards  of  conduct.  These 
standards  must  protect  against 
stereotyping  and  abuse  and  help  ensure 
confidentiality,  child  safety,  and 
appropriate  (positive)  disciplining 
methods. 

Agency  standards  of  conduct  must 
also  cover  the  award  and  administration 
of  contracts  or  other  financial  awards  for 
individuals  engaged  in  such  activities. 
Employees  may  not  solicit  nor  accept 
personal  gratuities,  favors  or  anything  of 
significant  monetary  value  from 
contractors  or  potential  contractors. 

Personnel  policies  and  procedures 
must  include  provision  for  appropriate 
penalties  for  violating  the  standards  of 
conduct. 

(h)  Staff  Performance  Appraisals 

Agencies  must  conduct  annual 
performance  reviews  of  each  staff 
member  and  use  the  results  to  assist 
staff  in  improving  their  skills  and 
professional  competencies.  This 
proposed  standard  responds,  in  part,  to 
se<;tion  644(a)(2)  of  the  Head  Start  Act, 
as  amended,  which  requires  that  "*  *   * 


employees  are  promoted  or  advanced 
under  impartial  procedures  calculated 
to  improve  agency  performance  and 
effactiveness." 

(i)  Staff  and  Volunteer  Health 

The  following  proposed  standards 
augment  current  standards  on  staff  and 
volunteer  health  and  conform  to  the 
latest  recommendations  of  leading 
health  authorities  (e.g.,  the  Centers  for 
Disease  Control  and  Prevention) 
regarding  methods  for  ensuring  that, 
insofar  as  possible,  both  staff  and  child 
health  are  protected  in  local  program 
settings.  Staff  members  must  have 
regular,  ongoing  health  appraisals, 
including  tuberculosis  tests,  as 
recommended  by  their  health  care 
provider  or  as  mandated  by  State  and 
local  laws. 

Agencies  must  ensure  that  volunteers 
are  screened  for  tuberculosis  before 
having  contact  with  children.  In  no 
event  may  such  screenings  be 
conducted  less  frequently  than  every 
two  years. 

Agencies  must  provide  assistance  to 
staff  with  mental  health  and  welhiess 
concerns  that  may  affect  their  job 
performance. 

(j)  Staffing  Patterns 

Agencies  must  meet  the  requirements 
of  45  CFR  1306.20  and  current 
requirements  under  this  Part  regarding 
program  staffing  patterns  and 
communication  with  families. 

Two  proposed  standards  have  been 
added  to  ensure  proper  staff  to  child 
ratios  for  very  young  children,  as 
recommended  by  current  literature  and 
by  the  Advisory  Committee  on  Services 
V  to  Families  with  Infants  and  Toddlers. 
Agencies  must  ensure  that  each  staff 
caregiver  working  with  infants  and 
toddlers  has  responsibility  for  no  more 
than  four  infants  and  toddlers  and  that 
no  more  than  eight  infants  and  toddlers 
are  placed  in  any  one  room.  Agencies 
serving  mixed  age  groups  must  ensure 
that  each  staff  member  has 
responsibility  for  no  more  than  six 
children,  of  which  no  more  than  two 
may  be  infants  or  toddlers>  We  welcome 
comments  on  these  staff  to  infant/ 
toddler  ratios. 

Also,  to  improve  safety  protections  for 
children  and  to  guard  against  legal 
liability  problems  for  local  agencies,  the 
methods  used  by  staff  to  supervise  the 
outdoor  and  indoor  play  areas  must 
ensiue  that  children's  safety  can  be 
easily  monitored. 

(k)  Traming  and  Development 

The  proposed  standards  on  training 
and  development  have  been  added  to 
meet  the  recommendations  of  the 


Advisory  Committee  on  Head  Start 
Quality  and  Expansion  to  focus  more 
strongly  on  staffing,  training,  and  career 
development.  However,  in  order  to 
protect  local  agency  flexibility,  these 
standards  are  presented  in  general 
terms,  and  do  not  specify  the  particular 
topical  areas  in  which  staff  must  be 
trained,  as  they  do  in  current  regulation. 
The  one  exception  is  the  specification 
that  management  training  be  provided 
to  governing  body  and  Policy  Council 
and  Policy  Committee  members,  since 
this  was  a  specific  recommendation  of 
the  Advisory  Committee. 

Agencies  must  provide  an  orientation 
to  all  new  staff,  consultants,  and 
volunteers.  This  orientation  must  cover, 
as  required  in  the  current  rule,  the  goals 
and  philosophy  of  Early  Head  Start  and/ 
or  Head  Start  and  the  ways  in  which 
they  are  implemented  in  the  local 
program. 

Similar  to  the  requirements  of  the 
current  rule,  agencies  must  also 
establish  and  implement  a  structured 
approach  to  staff  training  and 
development  for  program  staff  and 
volunteers  that  includes  academic 
credit,  where  possible,  so  that  they  will 
have  the  knowledge  and  skills  needed  to 
fulfill  their  job  responsibilities  in 
accordance  with  the  requirements  of  45 
CFR  1306.23. 

This  approach  must  include  an 
ongoing  education  program  which  is 
responsive  to  the  needs  of  relevant  staff 
and  volunteers. 

Agencies  also  must  provide  training 
to  governing  body  members  and  Policy 
Council  and  Policy  Committee  members 
which  will  enable  them  to  carry  out 
their  program  governance 
responsibilities  effectively. 

Section  1304.53— Facilities,  Materials, 
and  Equipment 

General  Objectives 

The  objectives  of  this  section  of  the 
proposed  rule  are  to  ensure  that 
agencies  plan  carefully  to  provide 
facilities,  materials,  and  equipment  that 
support  appropriate  early  child 
development  and  education  practices 
and  the  unique  features  of  the  program, 
such  as  size,  choice  of  program  option, 
service  emphases,  local  community 
resources,  and  the  special  circumstances 
of  enrolled  children  and  families.  The 
facilities,  materials,  and  equipment 
must  be  safe,  developmentally 
appropriate,  and  accessible  to  all 
children.  It  is  important  to  note  that 
these  standards  refer  exclusively  to 
facilities,  materials,  and  equipment 
owned  and  managed  by  local  agencies 
and  not  to  those  owned  by  enrolled 
famihes.  In  choosing  an  Early  Head 


Start  or  Head  Start  site,  agencies  must 
be  responsive  to  the  needs  and 
circumstances  of  the  community, 
children,  and  families  served  and  aware 
of  environmental  and  safiety  risks  that 
may  affect  the  healthy  growth  and 
development  of  children. 

Proposed  Regulatory  Provisions 

(a)  Head  Start  Physical  Environment 
and  Facilities 

The  proposed  standards  in  this 
section  augment  those  contained  in  the 
education  component  of  the  current 
regulation  (45  CFR  Part  1304.2-3)  in 
keeping  with  the  recommendation  of  the 
Advisory  Conunittee  on  Head  Start 
Quality  and  Expansion  that  additional 
regulations  on  facilities  be  established 
and  the  requirement  in  Section 
641  A(a)(l)(C)  of  the  Head  Start  Act,  as 
amended,  for  standards  addressing  the 
condition  and  location  of  facilities.  In 
addition,  the  proposed  standards  have 
been  expanded  to  address  safety 
concerns  related  to  infants  and  toddlers 
and  to  conform  with  the  recommended 
standards  of  leading  public  health 
authorities  (e.g.,  the  Health  Resources 
and  Services  Administration's  Bureau  of 
Maternal  and  Child  Health  in  the  U.S. 
Department  of  Health  and  Human 
Services  and  the  American  Academy  of 
Pediatrics). 

As  in  the  current  regulation,  the  Early 
Head  Start  or  Head  Start  facility  and 
physical  environment  must  be  both 
conducive  to  learning  and  reflective  of 
the  different  stages  of  development  of 
each  child.  To  ensure  that  the  standards 
are  applicable  to  all  program  options, 
agencies  must  strive  to  achieve  such  an 
environment  in  their  respective  program 
settings. 

Also  as  in  the  current  regulation, 
agencies  operating  center-based 
programs  must  provide  appropriate 
space,  organized  into  functional  areas, 
for  program  activities.  (See  45  CFR 
1308.4  for  specific  access  requirements 
for  children  with  disabilities.) 

To  provide  strong  safety  protections 
for  infants  and  toddlers,  the  indoor  and 
outdoor  space  in  Early  Head  Start  or 
Head  Start  centers  used  by  mobile 
infants  and  toddlers  must  be  located 
away  from  general  walkways  and  bom 
areas  used  by  older  children. 

As  an  explicit  statement  of  a 
traditionally  implicit  requirement, 
agencies  must  provide  for  the 
maintenance,  repair,  and  security  of  all 
Early  Head  Start  and  Head  Start 
facilities,  materials  and  equipment. 
Agencies  operating  center-based 
programs  also  must  provide  an  indoor 
and  outdoor  environment  free  of  toxins, 
such  as  cigarette  smoke,  pesticides. 


herbicides,  other  air  pollutants,  and  soil 
and  water  contaminants.  No  child  may 
be  present  when  pesticide  or  heifoicide 
spraying  is  conducted.  The  inclusion  of 
pKBstiddes  and  herbicides  in  the 
proposed  standard  responds  to  the 
particular  concerns  of  migrant 
programs. 

As  in  the  current  regulation,  agencies 
must  provide  barriers  for  outdoor  play 
areas  at  center-based  programs  which 
prevent  children  &t>m  wandering  aMray 
and  getting  into  unsafe  and 
unsupervised  areas.  To  promote  child 
safety  and  reduce  agency  liability 
concerns,  children  must  not  be  exposed 
to  vehicular  traffic  without  supervision 
when  enroute  to  play  areas. 

Agencies  must  conduct  annual  safety 
inspections  of  their  facility's  space, 
light,  ventilation,  heat,  and  other 
physical  systems  to  ensure  that  they  are 
consistent  with  the  health,  safety  and 
developmental  needs  of  children.  At  a 
minimum,  they  must  meet  specific 
requirements  related  to  the  safety  and 
effiectiveness  of  the  facility  required  by 
the  current  regulation.  Minor  changes 
include  prop(Med  standards  regarding  a 
safe  and  effective  cooling  as  well  as 
heating  system;  the  flanmiabiUty  of 
furnishings,  decorations  and  materials 
that  emit  toxic  fumes  when  burned; 
appropriate  numbers  of  smoke 
detectors;  the  visibility  and  posting  of 
exits  and  evacuation  routes;  protections 
for  electrical  outlets  and  glass  doors  and 
windows;  and  the  location  of  diapering 
activities. 

(b)  Head  Start  Equipment,  Toys, 
Materials,  and  Furniture 

The  proposed  regulations  jjertaining 
to  furniture,  equipment,  and  materials 
owned  and  operated  by  grantee  or 
delegate  agencies  are  almost  identical  to 
those  contained  in  the  current  rule. 
However,  in  keeping  with  current 
public  health  advice,  infant  and  toddler 
toys  must  be  made  of  non-toxic 
materials  that  can  be  sanitized. 

Subpart  E — Implementation  and 
Enforcement 

General  Objectives 

The  objective  of  this  Subpart  of  the 
proposed  rule  is  to  ensure  quality  across 
programs  serving  children  ages  3  to  5  by 
requiring  that  areas  of  non-compliance 
or  deficiencies  with  the  Head  Start 
Program  Performance  Standards  and 
regulations  be  remedied  as  quickly  as 
possible  and  that  poorly  performing 
programs  be  terminated.  These 
proposed  standards  are  drawn  from  the 
specific  statutory  language  of  section 
641  A(d)  (1)  and  (2)  of  die  Head  Start 
Act,  as  amended,  concerning  corrective 


17774 


Federal  Register  /  Vol.  61,  No.  78  /  Monday,  April  22,  1996  /  Proposed  Rules 


actions  and  quality  improvement  plans 
for  poorly  performing  agencies.  They 
also  respond  to  the  recommendation  of 
the  Advisory  Committee  on  Head  Start 
Quality  and  Expansion  that  prompt 
action  be  taken  to  address  concerns  with 
poorly  performing  agencies. 

Section  1304.60— Compliance 

Proposed  Regulatory  Provisions 

Head  Start  grantees  and  delegate 
agencies  funded  for  indefinite  project 
periods  as  specified  in  45  CFR  1304.2 
must  comply  with  the  requirements  of 
Part  1304  within  6  months  after  the  date 
of  publication  of  the  final  rule.  The 
ACYF  invites  comments  about  whether 
the  six-month  timeframe  poses 
particular  difficulties  for  programs. 

The  proposed  regulations  in  this 
section  differ  from  those  in  the  current 
rule  regarding  the  processes  grantee  and 
delegate  agencies  must  follow  in 
eliminating  areas  of  non-compliance 
with  the  program  performance 
standards.  In  accordance  with  641  A(d) 
of  the  Head  Start  Act,  as  amended,  a 
new  distinction  is  made  between  "non- 
compliance" (i.e.,  a  single  instance  of  a 
grantee's  failure  to  conform  to  some 
specific  requirement)  and  "deficiencies" 
which  involve  a  grantee  displaying  such 
serious  problems  in  one  or  more  areas 
of  its  program  that  the  grantee's  ability 
to  provide  quality  Head  Start  services  is 
being  compromised.  Less  critical  areas 
of  non-compliance  must  be  remedied 
within  90  days. 

Section  1304.61 — Quality  Improvement 
Plan 

Proposed  Regulatory  Provisions 

Programs  with  areas  of  non- 
compliance that  constitute  a  program 
deficiency  must  submit  a  Quality 
Improvement  Plan  to  the  responsible 
HHS  official.  This  plan,  if  approved, 
must  be  implemented  within  a  time 
period  not  to  exceed  12  months. 

Other  Regulatory  Changes 

Revisions  to  45  CFR  1301.31— Personnel 
Policies 

This  section  has  been  revised  to 
refiect  clarifications  and  policy  updates 
(including  guidance  received  from  the 
Advisory  Committees  and  the  focus 
groups)  on  the  requirements  governing 
personnel  policies  that  grantees  and 
delegate  agencies  must  meet  to  operate 
a  quality  Head  Start  program  in 
accordance  with  the  Head  Start  Act,  as 
amended  and  the  implementing 
requirements  in  45  CFR  Chapter  XIII. 
Subchapter  B.  For  the  most  part,  each 
paragraph  has  been  expanded  or 
updated  depending  on  the  need. 


The  ciirrent  regulations  at  section 
1301.31(a),  among  other  things,  require 
Head  Start  agencies  to  establish  and 
implement  personnel  policies  for 
themselves  and  their  delegate  agencies 
and  list  the  minimum  areas  wdiich  the 
policies  must  govern.  The  proposed 
revisions  to  this  paragraph  extends  the 
requirement  for  setting  up  personnel 
policies  to  grantee  and  delegate  agencies 
for  the  purpose  of  flexibility. 

Proposed  paragraph  (a)  requires 
grantees  and  delegate  agencies  to  have 
written  policies,  which  the  Policy 
Council  must  approve,  that  govern  staff, 
consultants,  and  volunteers.  The 
policies  must  cover:  (1)  Staff 
qualifications,  paragraph  (f)  of  the 
current  regulation  with  modifications; 

(2)  procedures  for  recruitment,  selection 
and  termination,  paragraph  (a)  of  the 
current  regulation  but  now  expanded; 

(3)  standards  of  conduct,  not  in  the 
current  regulation;  (4)  training  and 
development,  in  paragraph  (a)  of  the 
current  regulation  but  expanded;  and  (5) 
staff  performance  appraisals,  paragraph 
(a)  of  the  current  regulations  but 
expanded.  With  the  exception  of  the 
requirement  for  recruitment,  selection, 
and  termination  policies,  the  details  for 
the  other  poUcies  are  cross-referenced  to 
specific  sections  of  the  performance 
standards  at  45  CFR  Part  1304.  The 
requirement  for  written  standards  of 
conduct  is  proposed  to  be  added  to  this 
paragraph  in  order  to  assure  that  staff 
and  volunteers  have  a  document  they 
can  refer  to  on  such  matters. 

Paragraph  (a)  also  proposes  to  add 
requirements  for  a  written  policy  on 
employee-management  relations  which 
was  in  current  regulation  but  has  been 
expanded  and  now  contains  assiuances 
of  non-discrimination.  In  addition, 
references  to  "volunteers"  have  been 
incorporated  throughout  this  paragraph, 
as  appropriate,  to  ensure  that  this 
important  group  is  covered  by  the 
written  policy. 

Proposed  paragraph  (b)  combines 
paragraphs  (c).  (e),  and  (g)  of  the  current 
regulation,  but  with  edits  and  one 
additional  requirement.  It  sets  forth  the 
requirements  for  staff  recruitment  and 
selection  procedures  and  contains 
requirements  related  to  the  conduct  of 
interviews,  verifications  of  personal  and 
employment  references,  criminal 
records  checks,  and  signed  declarations 
by  all  current  and  prospective 
employees  regarding  criminal  arrests/ 
charges  and  convictions  related  to  child 
abuse  and  neglect.  The  new  provision  in 
paragraph  (b)  requires  grantee  and 
delegate  agencies  to  perform  outreach 
services  to  encourage  individuals  from 
the  community  to  participate  as 
volunteers  in  Early  Head  Start  and  Head 


Start  programs.  Paragraph  (c),  as 
proposed,  retains  the  declaration 
exclusions  which  are  in  paragraph  (d)  of 
the  current  regulation.  Modifications 
have  been  made,  as  necessary,  in  order 
to  update  the  list  of  items  that  can  be 
excluded. 

Paragraph  (d)  of  the  pro|x>sed  section 
1301.31,  ctinently  at  paragraph  (f).  is 
unchanged. 

Prop<Med  paragraph  (e),  the  last 
propcsed  paragraph  in  revised  45  CFR 
1301.31,  corresponds  to  the  last 
paragraph  (h)  of  the  current  45  CFR 
1301.31.  It  retains  the  requirement  that 
grantees  and  delegate  agencies  must 
develop  a  plan  for  responding  to 
suspected  or  known  child  abuse  or 
sexual  abuse  and  adds  a  cross-refiBrence 
to  the  definition  of  child  abuse  and 
sexual  abuse  found  in  45  CFR  1340.2(d). 
The  reference  to  Appendix  A, 
"Identification  and  Reporting  of  Child 
Abuse  and  Neglect,"  in  the  current 
regulation  has  been  deleted  because 
much  of  the  content  contains  dated 
information,  and  because  references  to 
staff  res{}onsibilities  and  training  with 
respect  to  child  abuse  and  neglect 
reporting  have  been  updated  and 
inserted  in  this  section  at  paragraph  (e). 

Technical  and  Conforming 
Amendments 

The  purpose  and  scope  sections  at  45 
CFR  1305.1  and  1306.1  are  proposed  to 
be  amended  in  order  to  require  that 
these  Parts  be  used  in  conjvmction  with, 
as  applicable,  the  requirements  at  45 
CFR  Part  1304  on  performance 
standards.  For  example,  some 
requirements  in  Part  1304  expand  the 
comparable  requirements  in  either  Part 
1305  or  1306,  and  the  cross-reference 
has  been  added  to  ensure  that  grantee 
and  delegate  agencies  take  this  into 
consideration.  (Part  1308  already  has  a 
cross  reference  to  Part  1304  in  its 
purpose  and  scope  section.)  Section 
1306.1  also  is  proposed  to  be  amended 
in  order  to  include  the  time  fiame  in 
which  there  is  an  exception  for  Parent 
Child  Centers  as  consistent  with  section 
645A(e)(2)  of  the  Head  Start  Act,  as 
amended. 

hi  sections  45  CFR  1303.14(b)  and 
1303.15(c)  revisions  were  made  to 
comport  with  the  inclusion  of  sections 
1304.60  and  1304.61  on  compUance  and 
Quality  Improvement  Plans. 

In  addition,  45  CFR  1306.20,  Program 
staffing  patterns,  is  proposed  to  be 
revised  by  adding  a  new  paragraph  (a) 
and  redesignating  the  other  paragraphs. 
The  new  paragraph  dies,  for  particular 
emphasis,  the  requirement  on  staffing 
patterns  that  are  set  forth  in  section 
1304.52(j).  Section  1306.21,  Staff 
qualification  requirements,  has  been 
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revised  to  reflect  the  amendments  in  the 
Head  Start  Act  that  redesignates  staff 
qualifications  from  section  648  to  648A. 
Section  1306.30.  Provisions  of 
comprehensive  child  development 
services,  paragraph  (c)  is  proposed  to  be 
revised  to  update  the  cross-reference  to 
Part  1304.  For  the  same  reason,  the 
cross-reference  in  section  1306.33, 
Home-based  program  option,  to  the 
performance  standards  has  been 
corrected. 

We  propose  to  revise  45  CFR 
1308.6(b)(1).  Assessment  of  children,  to 
cross-reference  the  health  and 
development  assessment  timeframes  in 
45  CFR  1304.20  and  to  retain  the 
statement  that  screening  may  start  in  the 
spring  before  program  services  begin  in 
the  faU. 


VZn.  Impact  Analysis 

Executire  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
there  is  consistency  with  the  priorities 
and  principles  set  forth  in  this 
Executive  Order.  The  Department  has 
determined  that  this  rule  is  consistent 
with  these  priorities  and  principles. 
This  Notice  of  Proposed  Rulemaking 
implements  the  statutory  authority  to 
promulgate  regulations  for  Head  Start 
Program  Performance  Standards.  The 
Head  Start  Act,  a&iamended,  requires 
the  addition  of  new  performance 
standards  in  the  following  areas: 
administrative  and  financial 
management,  transition  activities, 
family  literacy,  a  family  needs 
assessment  and  consultation  process, 
and  standards  for  programs  serving 
pregnant  women  and  families  with 
infants  and  toddlers.  Many  of  the  new 
standards  in  this  proposed  rule  are 
directly  related  to  these  specific 
legislative  mandates.  Congress  made  no 
additional  appropriation  to  fund  these 
new  requirements,  however,  and  so  any 
funds  spent  toward  the  improvement  of 
services,  facilities,  infiastructures,  or 
other  purposes  related  to  this  regulation 
are  funds  that  would  have  been 
otherwise  spent  by  the  program  or  other 
programs  ft-om  the  same  appropriation 
amount.  In  addition,  new  standards 
have  been  added  in  the  areas  of  health 
and  developmental  assessments,  health 
emergency  and  safety  procedures,  and 
femily  and  community  partnerships 
which  are  responsive  to  the  legislative 
mandates  and  Advisory  Committee 
recommendations  to  improve  the 
quality  of  the  Head  Start  program  and  to 
establish  the  Early  Head  Start  program. 
We  believe  that  these  proposed  rules  are 
focused  in  ways  that  encourage 


maximum  cost-efiiectiveness  in  agency 
spending  decisions. 

ReguiatfHry  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (Public 
Law  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  nide's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
governmental  entities.  These  regulations 
would  affect  small  entities. 

However,  it  should  be  noted  that  all 
grantees  and  delegate  agencies  are 
ciurently  required  to  meet  a  large  group 
of  Head  Start  Program  Performance 
Standards.  In  keeping  with  the  Head 
Start  Act,  as  amended,  the  new 
standards  proposed  here  have  been 
developed  in  consultation  with 
individuals  who  have  experience 
operating  Head  Start  programs.  Further, 
the  proposed  requirements  that  are  more 
stringent  with  regard  to  paperwork 
burden  than  the  current  requirements 
are  based  on  the  new  legislative 
mandates  contained  in  the  Head  Start 
reauthorization,  such  as  the  requirwnent 
for  new  infant  and  toddler  standards, 
the  need  to  respond  to  changes  over 
time  in  the  kinds  of  services  that  the 
Head  Start  population  requires,  the  need 
to  reflect  b^t  practices  in  the  field  of 
early  childhowi  development,  and  the 
need  to  promote  Head  Start  program 
quality  and  to  facilitate  Head  Start 
expansion.  Finally,  we  believe  that 
meeting  these  proposed  requirements 
would  not  be  burdensome  to  grantee 
and  delegate  agencies  because  we  are 
providing  a  six-month  phase-in  period 
for  compliance.  We  also  believe  that,  as 
grantee  and  delegate  agencies 
implement  these  requirements,  there 
will  be  no  ongoing  biuden. 

For  these  reasons,  the  Secretary 
certifies  that  these  rules  will  not  have  a 
significant  impact  on  substantial 
numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  record-keeping  requirement 
inherent  in  a  proposed  or  final  rule. 
This  NPRM  contains  information 
collection  requirements  in  certain 
sections  which  the  Department  has 
submitted  to  OMB  for  its  review. 


The  sections  that  contain  information 
collection  are  1304.20,  22.  23,  40,  50, 
51,  52,  60,  and  61  whidi  respectively 
pertain  to:  child  health  and 
devel(^maital  assessment;  child  health 
and  safety;  child  nutrition;  family 
partnerships;  program  goyemanoe; 
management  systems  and  prooedures; 
himian  resources  managranent; 
compliance;  and  quality  improvement 

plan. 

The  respondents  to  the  information 
collection  requirements  in  the  rule  are 
Early  Head  Start  and  Head  Start  grantee 
and  delegate  agencies  whidi  may  be 
State  or  local  non-profit  agencies  or 
organizations.  The  Department  needs  to 
require  this  collection  of  information  in 
order  to  assure  that,  Early  Head  Start 
and  Head  Start  programs  are  operating 
quaUty  programs  in  acoordanoe  with  the 
iQandate  of  the  Head  Start  Act,  as 
amended,  and  the  reconunendaticm  of 
the  Advisory  Committee  on  Head  Start 
Quality  and  Expansion  that  Head  Start 
programs  be  operated  as  quality 
programs.  Also,  in  order  to  monitor  the 
programs,  the  Department  needs 
information  on  Early  Head  Start  and 
Head  Start  programs'  efforts  to  provide 
and  maintain  quahty  services. 

The  frequency  of  grantee  and  delegate 
agency  responses  are  generally  annual 
with  the  exception  of  start  up  activities 
for  Early  Head  Start  and  new  Head  Start 
programs.  We  estimate  the  annual 
average  biutlen  hours  per  each  grantee 
or  delegate  agency  to  be  787.46  hours. 
CurrenUy,  there  are  a  total  of  2,112 
agencies  (1,433  grantees  and  679 
delegates)  operating  Early  Head  Start 
and  or  Head  Start  programs.  The  toUl 
aimual  estimated  information  collection 
is  1,663,116  hours  (787.46  hoursx2112 
agencies=l,663,116).  It  is  important  to 
note,  however,  that  most  of  the 
information  collection  requirements 
reflected  in  the  proposed  revisions  to 
Part  1304  are  currently  being 
implemented  by  existing  Head  Start 
pr^rams. 

Tne  Administration  for  Children  and 
Families  (ACF)  wrill  consider  comments 
by  the  public  on  these  proposed 
collection  of  information  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  ACF, 
including  whether  the  information  will 
have  practical  utility; 

•  Evaluating  the  acciuacy  of  ACF's 
estimate  of  the  burden  of  the  proposed 
collections  of  information; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 

collected;  and 

•  Minimizing  the  burden  of  the,. 

collection  of  information  on  those  who 
are  to  respond. 
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0MB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  is  best  assured  of  having  its 
full  effect  if  OMB  receives  it  within  30 
days  of  publication.  This  does  not  aff^ect 
the  deadline  for  the  public  to  comment 
to  the  Department  on  the  proposed 
regulations.  Written  comments  to  OMB 
for  the  proposed  information  collection 
should  be  sent  directly  to  the  following: 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project.  725  17th 
Street,  NW.,  Washington.  DC  20503, 
Attn:  Ms.  Wendy  Taylor. 

List  of  Subjects 

45  CFR  Part  1301 

Administrative  practice  and 
procedure,  Education  of  the 
disadvantaged,  Grant  program/social 
programs.  Selection  of  grantees. 

45  CFR  Part  1303 

Administrative  practice  and 
procedure,  Education  of  disadvantaged. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements 

45  CFR  Part  1304 

Dental  health.  Education  of  the 
disadvantaged,  Grant  programs/social 
programs.  Health  care.  Mental  health 
programs.  Nutrition,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1305 

Education  of  the  disadvantaged,  Grant 
programs/ social  programs.  Individuals 
with  disabilities. 

45  CFR  Part  1306 

Education  of  the  disadvantaged.  Grant 
program/social  programs. 

45  CFR  Part  1308 

Education  of  the  disadvantaged.  Grant 
programs/social  programs,  Health  care. 
Individuals  with  disabilities,  Nutrition, 
Reporting  and  recordkeeping. 

(Catalog  of  Federal  Domestic  A.ssistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  April  10,  1996. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  April  10.  1996. 
Donna  E.  Shalala, 
Secretary 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  Chapter  XIII, 
Subchapter  B  is  proposed  to  be 
amended  as  follows: 

1.  Part  1304  is  revised  to  read  as 
follows: 


PART  1304— PROGRAM 
PERFORMANCE  STANDARDS  FOR 
OPERATION  OF  HEAD  START 
PROGRAMS  BY  GRANTEE  AND 
DELEGATE  AGENCIES 

Subpart  A— General 

Sec. 

1304.1     Purpose  and  scope. 


1304.2 
1304.3 


Effective  dates. 
Definitions. 


Subpart  B— Early  Childhood  DevelopiTMnt 
and  Health  Service* 

1304.20  Child  health  and  developmental 
assessment. 

1304.21  Education  and  early  childhood 
development. 

1304.22  Child  health  and  safety. 

1304.23  Child  nuUition. 

1304.24  Child  mental  health. 

Subpart  C— Family  and  Community 
Partnership* 

1304.40  Family  partnerships. 

1304.41  Community  partnerships. 

Sul>part  D — Program  Design  and 
lianagement 

1304.50  Program  governance 

1 304 . 5 1  Management  systems  and 
procedures. 

1304.52  Human  resources  management. 

1304.53  Facilities,  materials,  and 
equipment. 

Subpert  E— Implementation  and 
Enforcement 

1304.60  Compliance. 

1304.61  Quality  improvement  plan. 
Authority:  42  U.S.C.  9801  et  seq. 

Subpart  A— General 

§  1 304. 1    Purpose  and  scope. 

This  part  prescribes  regulations 
implementing  sections  641  A,  644  (a) 
and  (c),  and  645A  (h)  of  the  Head  Start 
Act,  as  amended  (42  U.S.C.  9801  et 
seq.].  Section  641A,  paragraph  (a)(3)(C) 
directs  the  Secretary  of  Health  and 
Human  Services  to  review  and  revise,  as 
necessary,  the  Head  Start  Program 
Performance  Standards  in  effect  under 
prior  law.  This  paragraph  further 
provides  that  any  revisions  should  not 
result  in  an  elimination  or  reduction  of 
requirements  regarding  the  scope  or 
types  of  Head  Start  services  to  a  level 
below  that  of  the  requirements  in  effect 
on  November  2,  1978.  Section  64lA(a) 
directs  the  Secretary  to  issue  regulations 
establishing  performance  standards  and 
minimum  requirements  with  respect  to 
health,  education,  parent  involvement, 
nutrition,  social,  transition,  and  other 
Head  Start  services  as  well  as . 
administrative  and  financial 
management,  facilities,  and  other 
appropriate  program  areas.  Section  644 
(a)  and  (c)  requires  the  issuance  of 
regulations  setting  standards  for  the 
organization,  management,  and 


administration  of  Head  Start  programs. 
Section  645A(h)  requires  that  the 
Secretary  develop  and  publish 
performance  standards  for  the  newly 
authorized  program  for  low-income 
pregnant  women  ano  families  with 
infants  and  toddlers,  entitled  "Early 
Head  Start."  The  regulations  in  this  part 
respond  to  these  provisions  in  the  Head 
Start  Act,  as  amended,  for  new  and/or 
revised  Head  Start  Program  Performance 
Standards.  These  regulations  define 
standards  and  minimum  requirements 
for  the  entire  range  of  Head  Start 
services,  including  those  specified  in 
the  authorizing  legislation.  They  are 
applicable  to  both  Head  Start  and  Early 
Head  Start  programs,  with  the 
exceptions  noted,  and  are  to  be  used  in 
conjunction  with  the  regulations  at  45 
CFR  Parts  1301, 1302, 1303, 1305, 1306. 
and  1308. 

$1304^    Effecthfe  dates. 

Head  Start  grantee  and  delegate 
agencies  funded  or  refunded  after  [six 
months  after  final  publication]  must 
comply  with  these  requirements  on  the 
date  that  new  groups  of  children  begin 
receiving  services,  or  one  year  from  (the 
date  of  publication  of  the  final  rule], 
whichever  occurs  first.  Nothing  in  this 
part  prohibits  grantee  or  delegate 
agencies  from  voluntarily  complying 
with  these  regulations  prior  to  the 
effective  date. 

§1304.3    Definitions. 

(a)  As  used  in  this  part:  (1) 
Assessment  means  the  ongoing 
procedures  used  by  appropriate 
qualified  personnel  throughout  the 
period  of  a  child's  eligibility  to  identify: 

(i)  The  child's  unique  strengths  and 
needs  and  the  services  appropriate  to 
meet  those  needs;  and 

(ii)  The  resources,  priorities,  and 
concerns  of  the  family  and  the  supports 
and  services  necessary  to  enhance  the 
family's  capacity  to  meet  the 
developmental  needs  of  their  child. 

(2)  children  with  disabilities  means, 
for  children  ages  3  to  5,  those  with 
mental  retardation,  hearing  impairments 
including  deafness,  speech  or  language 
impairments,  visual  impairments 
including  blindness,  serious  emotional 
disturbance,  orthopedic  impairments, 
autism,  traumatic  brain  injury,  other 
health  impairments,  specific  learning 
disabilities,  deaf-blindness,  or  multiple 
disabilities,  and  who,  by  reason  thereof, 
need  special  education  and  related 
services.  The  term  "children  with 
disabilities"  for  children  aged  3  to  5, 
inclusive,  may,  at  a  State's  discretion, 
include  children  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
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diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and  who,  by  reason  thereof,  need 
special  education  and  related  services. 
Infants  and  toddlers  with  disabilities  are 
those  fipom  birth  to  three  years,  as 
identified  under  the  Part  H  Program 
(Individuals  with  Disabilities  Education 
Act)  in  their  State. 

(3)  Collaboration  and  collaborative 
relationships:  (i)  With  other  agencies, 
means  planning  and  working  with  them 
in  order  to  improve,  share  and  augment 
services,  sta^,  information  and  funds; 

and 
(ii)  With  parents,  means  working  in 

partnership  with  them. 

(4)  Contagious  means  capable  of  being 
transmitted  from  one  persqp  to  another. 

(5)(i)  Deficiencies  means  a  failure  by 
a  grantee  or  a  delegate  agency  to 
comply:  (A)  With  one  or  more  of  the 
provisions  of  the  regulations  in  this  part 
or  in  45  CFR  Parts  1301, 1305, 1306,  and 
130P  of  this  Title  which  apply  to  health, 
mk^cation,  parental  involvement, 

/feutritional.  social,  and  transition 

(  activities  describeid  in  section  642(d)  of 

\  the  Act,  and  other  services, 

Ssdhfiinistrative  and  financial 
management  activities,  the  condition 
and  location  of  fedlities  for  such 
agencies,  programs  and  projects  and 
other  matters; 

(B)  With  program  design  and 
management  requirements: 

(C)  With  apphcable  laws,  regulations, 
policies,  instructions,  assurances,  terms 
and  conditions: 

(D)  With  the  required  fiscal  or 
program  reporting  requirements 
applicable  to  Head  Start  grantees;  or 

fe)  With  requirements  of  the  Head 

Start  Act. 

(ii)  Deficiencies  also  means,  in 
accordance  with  part  1302  of  this 
chapter,  the  loss  of  legal  status,  permits 
or  financial  viability,  debarment  fitjm 
receiving  Federal  grants  or  contracts  and 
the  iniproper  use  of  Federal  funds. 

(6)  Developmentally  appropriate 
means  any  behavior  or  experience  that 
is  appropriate  for  the  age  span  of  the 
children  and  is  implemented  with 
attention  to  the  different  needs, 
interests,  and  developmental  levels  and 
cultural  backgrounds  of  individual 

children. 

(7)  Early  Head  Start  program  means  a 
program  that  provides  families  with 
children  under  3  years  of  age  and 
pregnant  women  with  fiamily-centered 
services  which  facilitate  child 
development,  support  parental  roles, 
and  promote  self-sufficiency. 


(8)  Family  means  for  the  purposes  of 
the  regulations  in  this  part  all  persons: 

(i)  Living  in  the  same  household  who 
are: 

(A)  Supported  by  the  income  of  the 
parent(s)  or  guardian(8)  of  the  child 
enrolUng  or  participating  in  the 
program;  or 

(B)  Related  to  the  child  by  blood, 
marriage,  or  adoption;  or 

(ii)  Related  to  the  child  enrolhng  or 
participating  in  the  program  as  parents 
or  siblings,  by  blood,  marriage,  or 
adoption. 

(9)  Guardian  means  a  person  legally 
responsible  for  a  child. 

(10)  Health  means  medical,  dental, 
and  mental  well-being. 

(11)  Home  visitor  moans  the  staff 
member  assigned  to  work,  with  parents 
to  provide  comprehensive  services  to 
children  and  their  families  children's 
home  through  home  visits.  The  home 
visitor  is  the  infant  and  toddler 
caregiver  in  an  Early  Head  Start  program 
and  the  classroom  teacher  in  a  center- 
based  or  combination  option  Head  Start 
program.  In  a  home-based  Head  Start 
program,  the  staff  person  with 
responsibility  for  conducting  home 
visits  and  group  socialization  activities 
is  termed  the  "home-visitor". 

(12)  Individual  Family  Service  Plan 
(IFSP)  means  a  written  plan  for 
providing  early  intervention  services  to 
a  child  eligible  under  Part  H  of  the 
Individuals  with  Disabilities  Act  (IDEA). 
See  34  CFR  303.340  through  303.346  for 
regulations  concerning  IFSP's. 

(13)  Infant  means  a  child  from  birth 
through  12  months  of  age. 

(14)  Minimum  requirements  means 
that  each  Head  Start  prantee  must 
demonstrate  a  level  of  compliance  with 
the  regulations  in  this  part,  as  well  as  in 
45  CFR  Parts  1301, 1305, 1306,  and 
1308  of  this  Title,  such  that  no 
deficiency,  as  defined  in  this  part,  exists 
in  its  program. 

(15)  Non-compliance  means  any 
instance  in  which  the  Head  Start  grantee 
is  failing  to  comply  with  a  specific 
statutory,  regulatory  or  policy 
requirement. 

(16)  Policy  group  means  the  formal 
group  of  parents  and  community 
representatives  required  to  be 
established  by  the  agency  to  assist  in 
decisions  about  the  planning  and 
operation  of  the  program. 

(17)  Preschooler  means  a  child  from 
37  months  of  age  through  the  date  that 
kindergarten  or  first  grade  is  available 
for  the  child  in  the  child's  community. 

(18)  Program  attendance  means  the 
actual  presence  and  i>articipation  in  the 
program  of  a  child  enrolled  in  an  Early 
Head  Start  or  Head  Start  program. 


(19)  Referral  means  directing  an  Early 
Head  Start  or  Head  Start  child  or  family 
membei{s)  to  an  appropriate  source  or 
resource  for  help,  treatment  or 
infimnatian. 

(20)  Staff  means  paid  adults  who  have 
responsibilities  related  to  children  and 
their  families  who  are  enrolled  in  Early 
Head  Start  or  Head  Start  programs. 

(21)  Staff  caregiver  means  an  aduh 
who  has  direct  respoi>sibility  for  the 
care  and  development  of  children  from 
birth  to  3  years  of  age  in  a  centei^based 
setting. 

(22)  Teacher  means  an  adult  who  has 
direct  responsibihty  for  the  care  and 
devebpment  of  children  aged  3  to  5 
years  in  a  center-based  setting. 

(23)  Toddler  means  a  child  from  13 
through  36  months  of  age. 

(24)  Vb7unteer  means  an  impaid 
person  16  years  of  age  or  older  who  is 
trained  to  assist  in  implementing 
ongoing  program  activities  under  the 
supwvision  of  a  staff  person  in  areas 
such  as  health,  education, 
transpwtation,  nutrition,  and 
management. 

(b)  In  addition  to  the  definitions  in 
this  section,  the  definitions  as  set  forth 
in  45  CFR  1301.2, 1302.2, 1303.2. 
1305.2, 1306.3,  and  1308.3  also  apply, 
as  used  in  this  part. 

Subpart  B—Earty  Childhood 
Devalofxnent  and  Haaltti  Servtefls 

S130<20    ChMhsaNhand 


(a)  Initial  assessment  process.  (1) 
Grantee  and  delegate  agencies  must 
gather  and  record,  to  the  greatest  extent 
possible,  all  relevant  historical 
information  on  each  enrolled  child's 
physical  health  and  emotional  and 
cognitive  development  as  early  in  the 
program  year  as  possible.  Within  90 
calendar  days  from  the  child's 
enrolhnent  in  the  program  (with  the 
exception  noted  in  paragraph  (a)(3)  of 
this  section,  they  must  assure  that  this 
current  history  of  preventive  care  and 
immunizations  has  been  reviewed  by  a 
quaUfied  health  professional  who  has 
determined  whether  the  child  is  up-to- 
date  according  to  established  schedules 
which  incorporate  the  latest 
recommendations  of  the  Centers  for 
Disease  Control  and  Prevention's 
Advisory  Committee  on  Immunization 
Practices  and  the  requirements  for  a 
schedule  of  well  child  care  employed  by 
the  Early  and  Periodic  Screening, 
EKagnosis,  and  Treatment  (EPSDT) 
program  for  the  State  in  which  they 
operate, 

(2)  Grantee  and  delegate  agencies 
must  work  collaboratively,  with  the 
parents  of  each  child  whose  preventive 
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care  is  determined  not  to  be  up-to-date 
with  these  established  schedules,  to 
secure  the  specific  tests,  examinations, 
and  assessments  recommended  by  the 
health  care  professionaUs),  and  assist 
them  in  obtaining  needed 
immunizations.  A  follow-up  plan  to 
bring  the  child  up-to-date,  as  quickly  as 
possible,  but  no  later  than  90  calendar 
days  from  the  child's  enrollment  in  the 
program  (with  the  exception  noted  in 
paragraph  (a)(3)  of  this  section),  must  be 
implemented. 

(3)  Grantee  and  delegate  agencies 
operating  programs  of  shorter  durations 
(90  days  or  less)  must  gather  the 
historical  health  information  and  must 
assure  that  this  current  history  of 
preventive  care  and  immunizations  has 
been  reviewed  by  a  qualified  health 
professional(s)  to  determine  the  child's 
status  on  the  established  schedules 
(referenced  in  45  CFR  1304.21(a)(1)]  no 
later  than  30  calendar  days  after  the 
child  enrolls  in  the  program.  For  any 
children  determined  not  to  be  up-to- 
date,  these  programs  must  implement  a 
follow-up  plan  to  bring  them  up-to-date, 
as  quickly  as  possible,  but  no  later  than 
30  calendar  days  after  the  child's 
enrollment  in  the  program. 

(b)  Parent  involvement  in  the 
assessment  and  treatment  processes.  In 
conducting  the  assessment  process,  as 
described  in  paragraph  (a)  of  this 
section,  and  in  making  all  possible 
efforts  to  ensure  that  each  child  receives 
appropriate  health  assessment,  care  and 
treatment,  grantee  and  delegate  agencies 
must:  (1)  Inform  parents  immediately 
when  child  health  or  developmental 
problems  are  suspected  or  identified; 

(2)  Familiarize  parents  with  the  use  of 
and  rationale  for  all  health-related 
procedures  administered  through  the 
program  or  by  contract  or  agreement, 
and  obtain  advance  parent  or  guardian 
authorization  for  such  procedures. 
Grantee  and  delegate  agencies  must 
document  when  parental  authorization 
for  such  procedures  is  denied.  Grantee 
and  delegate  agencies  also  must  ensure 
that  the  results  of  diagnostic  and 
treatment  procedures  and  ongoing 
assessments  are  shared  with  and 
understood  by  the  parents;  and 

(3)  Inform  tne  parents  on  how  to 
familiarize  their  children  in  a 
developmentally  appropriate  way  and 
in  advance  about  all  of  the  procedures 
they  will  receive  while  enrolled  in  the 
program. 

(c)  Medical  and  dental  health 
assessment.  Grantee  and  delegate 
agencies  must  assure  that  medical  and 
dental  health  assessments  are  conducted 
by  licensed  and  qua  li  fled  professionals. 
These  assessments  must  include,  as  age 
appropriate: 


(1)  Measures  for  head  circumference; 
height,  weight,  and  blood  pressure; 
procedures  including  lead  screening 
and  urinalysis;  hereditary/metabolic 
screening;  hematocrit  or  hemoglobin 
screening;  tuberculosis  screenings; 
hearing  and  vision  screenings;  and 
physical  and  dental  examinations,  as 
prescribed  in  professionally  established 
schedules  of  preventive  care  (i.e.,  the 
EPSDT  schedule)  cited  in  §  1304.20 
(a)(1)  of  this  part; 

(2)  Assessment  of  current 
immunization  status  as  prescribed  in 
the  professionally  established  schedules 
of  immunizations  cited  in 

§  1304.20(a)(2)  of  this  part:  and 

(3)  Selected  medicaland 
developmental  tests  appropriate  to  the 
community,  population,  and  age  group 
and  the  prevalent  health  problems 
identified. 

(d)  Developmental  and  behavioral 
assessment.  (1)  Grantee  and  delegate 
agencies  must  perform  linguistically 
and  age  appropriate  developmental  and 
behavioral  assessments,  that  are  also 
sensitive  to  the  child's  culture,  to  the 
greatest  extent  possible,  for  each  child 
as  prescribed  in  professionally 
established  schedules  of  preventive  care 
cited  in  §  1304.20  of  (a)(2)  of  this  part, 
including  the  assessment  of  motor, 
language,  social,  cognitive,  perceptual, 
and  emotional  skills. 

(2)  Grantee  and  delegate  agencies 
must  obtain  direct  gmdance  from  the 
mental  health  professional  on  how  to 
select  and  perform  procedures  that 
assess  the  developmental  and 
behavioral  needs  of  children,  including 
guidance  on  how  to  use  assessment 
findings  to  address  identified  needs. 

(3)  Tne  assessments  must  tap  multiple 
sources  of  information  on  all  aspects  of 
each  child's  development  and  behavior, 
including  input  frtim  femily  members, 
teachers,  and  other  relevant  staff  who 
are  familiar  with  the  child's  typical 
behavior. 

(e)  Ongoing  assessment.  In  addition  to 
the  periodic  assessments  conducted  by 
health  professionals  according  to  the 
schedule  of  well  child  care  described  in 
§  1304.20(a)(1)  of  this  part,  grantees  and 
delegate  agencies  must  implement 
ongoing  assessment  procedures  by 
which  Head  Start  and  Early  Head  Start 
staff  can  identify  any  new  or  reoccurring 
health  or  developmental  concerns  so 
that  they  may  quickly  make  appropriate 
referrals  for  further  professional 
assessment.  At  a  minimum,  ongoing 
assessment  procedures  include:  periodic 
observations  and  recordings,  as 
appropriate,  of  individual  children's 
developmental  progress,  changes  in 
physical  appearance  (e.g.,  signs  of  injury 
or  illness)  and  emotional  and  behavioral 


patterns.  In  addition,  ongoing 
assessments  must  include  the  periodic 
use  of  parental,  staff,  and  mental  health 
consultant  observations  about  each 
child. 

(f)  Individualization  of  the  proffvm. 
(1)  Grantee  and  delegate  agencies  must 
use  the  information  fit>m  Uie  health  and 
developmental  assessments,  the  ongoing 
assessments,  medical  evaluations  and 
treatments,  and  insights  from  the  child's 
parents  to  help  staff  and  parents 
determine  how  the  program  can  best 
respond  to  each  child's  individual 
characteristics,  strengths  and  needs. 

(2)  In  cases  where  an  Individual 
Family  Service  Plan  (IFSP)  has  not 
already  been  developed  for  enrolled 
infants  and  toddlers  with  disabilities, 
grantee  and  delegate  agencies  must 
develop  such  a  plan  in  accordance  with 
part  H  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 

S  1304.21    Education  and  MrtycMMhood 


(a)  Child  development  and  education 
approach  for  all  children.  (1)  In  order  to 
help  children  gain  the  skills  and 
confidence  necessary  to  be  prepared  to 
succeed  in  their  present  environment 
and  with  later  responsibilities  in  school 
and  life,  grantee  and  delegate  agencies' 
approach  to  child  development  and 
education  must: 

(i)  Be  developmentally  and 
linguistically  appropriate,  recognizing 
that  children  have  individual 
preferences  and  individual  patterns  of 
development  as  well  as  di^rent  ability 
levels,  cultures,  ages,  and  learning 
styles; 

(ii)  Provide  an  environment  of 
acceptance  that  supports  and  respects 
each  child's  gender,  culture,  language, 
and  ethnicity;  and 

(iii)  In  center-based  settings,  provide 
a  balanced  daily  program  of  staff- 
directed  and  child-initiated  activities, 
including  individual  and  small  group 
activities. 

(2)  Parents  must  be: 

(i)  Invited  to  become  integrally 
involved  in  the  development  of  the 
program's  curriculum  and  approach  to 
child  development  and  education;  and 

(ii)  Provided  opportunities  to  increase 
their  child  observation  skills  and  to 
share  assessments  with  staff  that  will 
help  plan  the  learning  experiences. 

(3)  Grantee  and  delegate  agencies 
must  support  social  and  emotional 
development  by: 

(i)  Encouraging  development  which 
enhances  each  child's  strengths  by: 

(A)  Building  trust; 

(B)  Fostering  independence; 

(C)  Setting  consistent  limits  and 
realistic  expectations; 
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(D)  Encouraging  respect  for  the 
feelings  and  rights  of  others;  and 

(E)  Supporting  and  respecting  the 
home  language  and  culture  of  each  child 
in  ways  that  support  the  child's  health 
and  well-being. 

(ii)  Allowing  routines  and  transitions 
to  occur  in  a  timely,  predictable  and 
unrushed  manner  according  to  each 
child's  needs. 

(4)  Grantee  and  delegate  agencies 
must  provide  for  the  development  of 
each  child's  cognitive  and  language 

skills  by: 

(i)  Supporting  each  child's  learning, 
using  various  strategies,  including 
experimentation,  inquiry,  observation, 
play  and  exploration; 

(ii)  Providing  opportunities  for 
creative  self-expression  through 
activities  such  as  art,  music,  movement, 
and  dialogue; 

(iii)  Promoting  interaction  and 
language  use  among  children  and 
between  children  and  adults;  and 

(iv)  Supporting  emerging  literacy  and 
numeracy  development  through 
materials  and  activities  according  to  the 
developmental  level  of  each  child. 

(5)  In  center-based  settings,  grantee 
and  delegate  agencies  must  promote 
each  child's  physical  growth  by: 

(i)  Providing  sufficient  time,  indoor 
and  outdoor  space,  equipment, 
materials  and  adult  guidance  for  active 
play  or  movement  that  support  the 
development  of  large  muscle  skills; 

(ii)  Providing  appropriate  time,  space, 
equipment,  materials  and  adult 
guidance  for  the  development  of  small- 
motor  skills  according  to  each  child's 
developmental  level;  and 

(iii)  Providing  an  appropriate 
enviroiunent  and  adult  guidance  for  the 
participation  of  children  with  special 

needs. 

(b)  Child  development  and  education 
approach  for  infants  and  toddlers.  (1) 
Grantee  and  delegate  agencies  must 
provide  an  environment  for  infants  and 
toddlers  which  encourages: 

(i)  The  development  of  secure 
relationships  in  out-of-home  care 
settings  for  infants  and  toddlers  by 
having  a  limited  number  of  consistent 
caregivers  over  as  extended  a  period  of 
time  as  possible.  Staff  caregivers  must 
be  able  to  understand  the  child's 
family's  culture  and,  whenever  possible, 
speak  the  child's  language; 

(ii)  Trust  and  emotional  security  so 
that  each  child  can  explore  the 
environment  according  to  his  or  her 
developmental  level;  and 

(iii)  Opportunities  for  each  child  to 
explore  a  variety  of  sensory  and  motor 
experiences  with  support  and 
stimulation  from  staff  caregivers  or 
family  members. 


(2)  Grantee  and  delegate  agencies 
must  support  the  social  and  emotional 
development  of  infants  and  toddlers  by 
providing  an  enviionment  that: 

(i)  Encourages  die  development  of 
self-knowledge,  self-awareness, 
autonomy,  and  self-expression;  and 

(ii)  Supi)Orts  the  emerging 
communication  skills  of  inbnts  and 
toddlers  by  providing  daily 
opportunities  for  each  child  to  listen 
and  express  himself  or  herself  freely. 

(3)  Grantee  and  delegate  agencies 
must  provide  an  environment  that 
promotes  the  physical  development  of 
infants  and  toddlers  by: 

(i)  Providing  opportunities  for  small- 
motor  development  that  encourage  the 
control  and  coordination  of  small, 
specialized  motions,  using  the  eyes, 
mouth,  hands,  and  feet; 

(ii)  Supporting  the  development  of  the 
new-found  physical  skills  of  infants  and 
toddlers  such  as  grasping,  pulling, 
pushing,  crawling,  walking,  and 
climbing;  and 

(iii)  Allowing  and  enabling  children 
to  independently  use  toilet  facilities 
when  it  is  developmentally  appropriate 
and  when  efforts  to  encourage  toilet 
training  are  supported  by  the  parents. 

(c)  Child  development  and  education 
approach  for  preschoolers.  (1)  Grantee 
and  delegate  agencies,  in  collaboration 
with  the  parents,  must  develop  or  select 
a  curriculum  that  is  adapted  for  each 
group  and  applied  consistently  in  the 
program  and  that: 

(ijSupports  each  child's  individual 
pattern  of  development  and  learning; 

(ii)  Provides  for  the  development  of 
cognitive  skills  by  encouraging  each 
child  to  organize  his  or  her  experiences, 
to  understand  concepts,  and  to  develop 
age  appropriate  literacy,  numeracy, 
reasoning,  problem  solving  and 
decision-making  skills,  which  form  a 
foundation  for  school  readiness  and 
later  school  success. 

(iii)  Integrates  all  educational  aspects 
of  the  health,  nutrition,  and  mental 
health  services  into  program  activities; 

(iv)  Ensures  that  the  program 
environment  helps  children  develop 
emotional  security  and  facihty  in  social 
relationships; 

(v)  Enhances  each  child's 
understanding  of  self  as  an  individual 
and  as  a  member  of  a  group; 

(vi)  Provides  each  child  with 
opportunities  for  success  to  help 
develop  feelings  of  competence,  self- 
esteem,  and  positive  attitudes  toward 
learning;  and 

(vii)  Provides  individual,  small  group 
and  large  group  activities  both  indoors 
and  outdoors. 

(2)  Staff  must  use  a  variety  of 
strategies  to  promote  and  support 


children's  learning  and  developmental 
progress  based  on  the  assessment  of 
each  child's  individual  strengths  and 
needs. 

f  1304.22    ChM  hMMi  «Ml  safety. 

(a)  Medical  and  dental  follow-up  and 
treatment.  (1)  In  collaboration  with  the 
parents,  to  the  greatest  extent  possible, 
efforts  must  be  made  to  obtain  or 
arrange  further  diagnostic  testing, 
examinations,  and  treatment  for  each 
child  with  an  observable  or  known 
health  or  developmental  problem,  or 
one  made  suspect  by  the  diagnostic 
procedures  performed  in  accordance 
with  §  1304.20(a)(1)  of  this  part,  ftwm  an 
appropriate  licensed  or  certified 
professional  as  early  in  the  program  year 
as  possible,  imless  the  agency  can 
document  that  parental  authorization 
for  such  services  was  denied.  (See  45 
CFR  1304.20(b)  for  additional  standards 
on  parent  involvement.) 

(2)  For  each  enrolled  child,  medical 
follow-up  and  treatment  must  include: 

(i)  Further  examination,  diagnostic 
testing  and  treatment  if  necessary,  of  all 
concerns  that  are  identified  either 
during  or  subsequent  to  the  assessment 
process; 

(ii)  The  identification  and  treatment, 
if  appropriate,  of  any  underlying 
sensory  or  physical  bases  for  any 
developmental  prtAlems  observed;  and 

(iii)  Assistance  to  the  parents  as 
needed  to  learn  how  to  obtain  any 
necessary  prescription  medications. 

(3)  For  each  enrolled  child,  dental 
follow-up  and  treatment  must  include: 

(i)  Fluoride  supplements  and  topical 
Huoride  treatments  as  recommended  by 
dental  professionals  in  communities 
where  a  lack  of  adequate  fluoride  levels 
has  been  determined  or  for  every  child 
with  moderate  to  severe  dental  bone  or 
tooth  decay; 

(ii)  Other  necessary  preventive 
measures,  such  as  dental  sealants  and 
further  dental  treatment,  as 
recommended  by  the  dental 
professional;  and 

(iii)  Assistance  to  the  parents  as 
needed  to  learn  how  to  obtain  any 
necessary  prescriptions. 

(4)  Grantee  and  delegSle  agencies 
must  provide  or  arrange  for  any  medical 
related  services  in  accordance  with  the 
Individual  Education  plan  required 
under  45  CFR  1308.4,  for  each  child 
with  disabilities  that  enable  his  or  her 
optimal  participation  in  the  Early  Head 
Start  and  Head  Start  programs. 

(5)  Early  Head  Start  and  Head  Start 
funds  may  be  used  for  professional 
medical  and  dental  assessments  and 
treatment  only  when  no  other  source  of 
funding  is  available.  When  Early  Head 
Start  or  Head  Start  funds  are  used  for 
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such  services,  there  must  be  written 
dociunentation  of  the  lack  of  available 
funds  from  other  sources. 

(b)  Health  emergency  procedures. 
Grantee  and  delegate  agencies  operating 
center-based  programs  must  establish 
and  implement  policies  and  procedures 
to  respond  to  medical  and  dental  health 
emergencies,  with  which  all  staff  are 
familiar  and  trained.  At  a  minimum, 
these  policies  and  procedures  must 
include: 

(1)  Posted  policies  and  plans  of  action 
for  emergencies  that  require  rapid 
response  on  the  part  of  staff  (e.g.,  a  child 
choking]  or  immediate  medical 
attention; 

(2)  Posted  locations  and  telephone 
numbers  of  emergency  care  facilities 
and  providers.  Up-to-date  family  contact 
information  and  authorization  for 
emergency  care  for  each  child  and  staff 
member  must  be  readily  available; 

(3)  Posted  emergency  evacuation 
routes  and  other  safety  procedures  for 
emergencies  (e.g.,  fire  or  weather- 
related)  (See  45  CFR  1304.53  for 
additional  information); 

(4)  Methods  of  notifying  parents  in 
the  event  of  an  emergency  involving 
their  child;  and 

(5)  Established  methods  for  handling 
cases  of  suspected  or  known  child  abuse 
and  neglect  that  are  in  compliance  with 
applicable  State  laws. 

(c)  Conditions  of  short-term  exclusion 
and  admittance.  (1)  Grantee  and 
delegate  agencies  must  not  deny 
program  admission  to  or  exclude  any 
child  from  program  attendance  solely  on 
the  basis  of  his  or  her  health  care  needs 
or  medication  reauirements. 

(2)  Grantee  ana  delegate  agencies 
must  exclude  an  ill,  injured,  or 
contagious  child  from  program 
participation  in  center-based  activities 
if: 

(i)  The  child's  illness,  injury  or 
contagious  condition  prevents  the  child 
from  participating  in  routine  activities; 

(ii)  The  illness,  injury  or  contagious 
condition  requires  more  care  than  the 
program  staff  are  able  to  provide 
without  compromising  the  needs  of  the 
other  children  in  the  group;  and 

(iii)  Keeping  the  child  in  care  poses  a 
significant  risk  to  health  or  safety  of  the 
child  and/or  anyone  in  contact  with  the 
child. 

(3)  With  regard  to  the  implementation 
of  paragraphs  (c)(2)  (i),  (ii),  and  (iii)  of 
this  section  a  child  must  not  be 
excluded  if  the  program  is  able  to  make 
reasonable  modifications  in  its  policies, 
practices  and  procedures  or  to  provide 
appropriate  auxiliary  aids  or  services 
which  would  enable  the  child  to 
participate  without  fundamentally 
altering  the  nature  of  the  program.  A 


child  must  not  be  excluded  if  the 
program  is  able  to  eliminate  the 
significant  risk  to  health  or  safety  posed 
by  the  child's  illness,  injury  or 
contagious  condition  or  to  reduce  the 
risk  to  an  acceptable  level. 

(4)  Policies  and  procedures  regarding 
the  short-term  exclusion  of  children 
with  illnesses  must  be  consistent  with 
current  professionally  established 
guidelines  on  short-term  exclusion  and 
readmittance  (e.g.,  the  U.S.  Public 
Health  Services's  National  Health  and 
Safety  Performance  Standards;  Health 
Resources  and  Services  Administration/ 
Maternal  and  Child  Health  Bureau). 
Agencies  may  not  exclude  a  child  when 
his  or  her  readmittance  has  been 
approved  by  a  physician,  local  health 
officer,  or  licensed  nurse  practitioner. 
Conditions  of  readmittance  for 
infectious  diseases  are  under  the  control 
of  the  State/local  health  department. 
When  a  child  is  excluded,  the  child's 
parents  or  other  authorized  person  must 
be  notified  immediately  and  asked  to 
take  the  child  home. 

(5)  Grantee  and  delegate  agencies 
must  request  parents  to  inform  them  of 
any  health  risks  their  child  may  pose 
that  require  special  health  or  safety 
precautions.  Programs  must  share 
information  regarding  the  health 
condition  of  a  child  with  appropriate 
progratin  staff,  as  necessary,  to  allow  for 
proper  precautions  in  accordance  with 
the  program's  confidentiality  policy. 

(d)  Medication  administration. 
Grantee  and  delegate  agencies  must 
establish  and  maintain  written 
procedures  regarding  the 
administration,  handling,  and  storage  of 
medication  for  every  child  (except  when 
the  Head  Start  grantee  or  delegate  is  a 
school  and  as  such  is  legally  prohibited 
from  administering  prescription 
medication),  that  include: 

(1)  Labeling  and  storing,  under  lock 
and  key,  and  refrigerating,  if  necessary, 
all  medications,  including  those 
required  for  staff  and  volunteers; 

(2)  Designating  a  staff  members)  or 
school  nurse  to  administer,  handle  and 
store  child  medications,  including 
prescription  and  over-the-counter  drugs; 

(3)  Obtaining  physicians'  instructions 
and  written  parent  or  guardian 
authorizations  for  all  medications 
administered  by  staff; 

(4)  Maintaining  an  individual  record 
of  all  medications  disfwnsed,  and 
reviewing  the  record  regularly  with  the 
child's  parents; 

(5)  Recording  changes  in  a  child's 
behavior  that  have  implications  for  drug 
dosage  or  type,  and  sharing  this 
information  with  the  staff,  parents,  and 
physicians;  and 


(6)  Training  appropriate  staff 
members  in  proper  techniques  for 
administering,  handling,  and  storing 
medication,  including  the  use  of  any 
necessary  equipment  to  administer 
medication. 

(e)  Injury  prevention.  Grantee  and 
delegate  agencies  must  foster  an 
awareness  of  safety  concerns  and  safety 
practices  among  staff,  volunteers, 
children,  and  parents  by  incorporating 
safety  awareness  in  child  and  parent 
education  activities. 

(f)  Hygiene.  (1)  Staff,  volunteers,  and 
children  must  wash  their  hands  with 
soap  and  running  water  at  least  at  the 
following  times: 

(i)  After  diapering  or  toilet  use; 

(ii)  Before  food  preparation,  handling, 
consumption,  or  any  other  food-related 
activity  (e.g.,  setting  the  table); 

(iii)  Whenever  hands  are 
contaminated  with  blood  or  other  bodily 
fluids;  and 

(iv)  After  handling  pets  or  other 
animals. 

(2)  Staff  and  volunteers  must  also 
wash  their  hands  with  soap  and  running 
water: 

(i)  Before  and  after  giving 
medications; 

(ii)  Before  and  after  treating  or 
bandaging  a  wound  (nonporous  gloves 
should  be  worn  if  there  is  contact  with 
blood  or  blood-containing  body  fluids); 
and 

(iii)  After  assisting  a  child  with  toilet 
use. 

(3)  Nonporous  (e.g.,  latex)  gloves  must 
be  worn  by  staff  when  they  are  in 
contact  with  spills  of  blood  or  other 
bodily  fluids. 

(4)  Spills  of  bodily  fluids  (e.g.,  urine, 
feces,  blood,  saliva,  nasal  discharge,  eye 
discharge  or  any  fluid  discharge)  must 
be  cleaned  and  disinfected  immediately 
in  keeping  with  professionally 
established  guideUnes  (e.g.,  standards  of 
the  Occupational  Safety  Health 
Administration,  U.S.  Department  of 
Labor).  Any  tools  and  equipment  used 
to  clean  spills  of  bodily  fluids  must  be 
cleaned  and  disinfected  immediately. 
Other  blood-contaminated  materials 
must  be  disposed  of  in  a  plastic  bag 
with  a  secure  tie. 

(5)  Grantee  and  delegate  agencies 
must  adopt  sanitation  and  hygiene 
procedures  for  diapering  that  adequately 
protect  the  health  and  safety  of  children 
served  by  the  program  and  staff.  Grantee 
and  delegate  agencies  also  must  ensure 
that  relevant  staff  are  trained  to  conduct 
these  procedures  properly. 

(6)  Potties  that  are  utilized  in  a  center- 
based  program  must  be  emptied  into  the 
toilet  and  cleaned  and  disinfected  after 
each  use  in  a  utility  sink  used  for  this 
purpose. 
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(7)  Grantee  and  delegate  agencies 
operating  programs  for  infants  and 
toddlers  must  space  cribs  and  cots  at 
least  three  feet  apart  to  avoid  spreading 
contagious  illness. 

(g)  First  aid  kits.  (1)  Readily  available, 
well-supplied  first  aid  kits  appropriate 
for  the  ages  and  the  program  size  served 
must  be  maintained  at  each  facility  and 
available  on  outings  away  from  the  site. 
Each  kit  must  be  accessible  to  staff 
members  at  all  times,  but  must  be  kept 
out  of  the  reach  of  children. 

(2)  First  aid  kits  must  be  restocked 
after  use,  and  an  inventory  must  be 
conducted  at  regular  intervals. 

11304.23    ChHd  nutrition. 

(a)  Nutritional  assessment.  Staff  and 
families  must  work  together  to  identify 
each  child's  nutritional  needs,  taking 
into  account  staff  and  family 
discussions  concerning: 

(1)  The  nutrition-related  assessment 
data  (height,  weight,  hemoglobin/ 
hematocrit)  obtained  for  each  child  as 
described  in  45  CFR  1304.20(a); 

(2)  Information  about  family  eating 
patterns,  including  cuhural  preferences, 
special  dietary  requirements  for  eaCh 
child  with  nutrition-related  health 
problems,  and  the  feeding  requirements 
of  infants  and  toddlers  and  each  child 
with  disabilities; 

(3)  For  infants  and  toddlers,  current 
feeding  schedules,  and  amounts  and 
types  of  food  provided,  including 
whether  breast  milk  or  formula  and 
baby  food  is  used;  meal  patterns;  new 
foods  introduced;  food  intolerances  and 
preferences;  voiding  patterns;  and 
obseivations  related  to  developmental 
changes  in  feeding  and  nutrition.  This 
information  must  be  shared  with 
parents  and  updated  regularly;  and 

(4)  Information  about  major 
community  nutritional  issues,  as 
identified  through  the  Community 
Needs  Assessment  and  by  the  local 
health  department. 

(b)  Nutritional  services.  (1)  Grantee 
and  delegate  agencies  must  design  and 
implement  a  nutrition  program  that 
meets  the  nutritional  needs,  feeding 
requirements,  and  feeding  schedules  of 
each  child,  including  those  with 
disabilities.  Also,  the  nutrition  program 
must  serve  a  variety  of  foods  which 
broaden  the  child's  food  experience  and 
which  consider  cultural  and  ethnic 
preferences. 

(i)  Each  child  in  a  part-day  center- 
based  setting  must  receive  meals  and  , 
snacks  that  provide  at  least  *A  of  the 
child's  daily  nutritional  needs.  Each 
child  in  a  center-based  full-day  program 
must  receive  snack(s),  lunch,  and  other 
meals,  as  appropriate,  that  provide  Va  to 
Vs  of  the  child's  daily  nutritional  needs. 


depending  upon  the  length  of  the 
program  day. 

(ii)  All  children  in  morning  center- 
based  settings  who  have  not  received 
breakfast  at  the  time  they  arrive  at  the 
Early  Head  Start  or  Head  Start  program 
must  be  served  a  nourishing  breakfast; 

(iii)  Each  infant  and  toddler  in  center- 
based  settings  must  receive  food 
appropriate  to  his  or  her  nutritional 
needs,  developmental  readiness,  and 
feeding  skills,  as  recommended  in  the 
USDA  meal  pattern  or  nutrient  standard 
menu  planning  requirements  outlined 
in  7  CFR  parts  210,  220.  and  226; 

(iv)  For  3-  to  S-year-olds  in  center- 
based  settings,  the  quantities  and  kinds 
of  food  served  must  conform  to 
recommended  serving  sizes  and 
minimiun  standards  for  meal  patterns 
recommended  in  the  USDA  meal 
pattern  or  nutrient  standard  menu 
planning  requirements  outlined  in  7 
CFR  parts  210,  220,  and  226; 

(v)  For  3-  to  S-year-olds  in  center- 
based  settings,  foods  high  in  fat,  sugar, 
and  salt  must  be  used  sparingly; 

(vi)  Meal  and  snack  periods  in  center- 
based  settings  must  be  appropriately 
scheduled  and  adjusted,  where 
necessary,  to  ensure  that  individual 
needs  are  met.  Infants  and  yoimg 
toddlers  who  need  it  must  be  fed  "on 
demand"  to  the  extent  possible,  or  at 
appropriate  intervals. 

(2)  Grantee  and  delegate  agencies 
operating  home-based  program  options 
must  provide  appropriate  snacks  and 
meals  to  each  child  during  group 
socialization  activities. 

(3)  Staff  must  promote  effective  dental 
hygiene  among  children  in  conjimction 
with  meals. 

(4)  Parents  and  appropriate 
community  agencies  must  be  involved 
in  plarming,  implementing,  and 
evaluating  the  agencies'  nutritional 
services. 

(c)  Meay  service.  Grantee  and  delegate 
agencies  must  ensure  that  nutritional 
services  in  center-based  settings 
contribute  to  the  development  and 
socialization  of  enrolled  children  by 
providing  that: 

(1)  A  variety  of  food  is  served  which 
broadens  each  child's  food  experiences; 

(2)  Food  is  not  used  as  punishment  or 
reward,  and  that  each  child  is 
encouraged,  but  not  forced,  to  eat  or 
taste  his  or  her  food; 

(3)  Sufficient  time  is  allowed  for  each 
child  to  eat; 

(4)  All  toddlers  and  preschool 
children  and  their  caregivers,  including 
volunteers,  eat  together  family  style: 

(5)  Infants  are  held  while  being  fed 
and  are  not  laid  down  to  sleep  with  a 
bottle; 


(6)  Medically  based  diets  or  other 
dietary  requirements  are 
accommodated;  and 

(7)  As  developmentally  appropriate, 
opportunity  is  provided  for  the 
involvement  of  children  in  activities 
related  to  the  preparation  and  serving  of 

meals. 

(d)  Family  assistance  with  nutrition. 
Parent  education  activities  must  include 
opportunities  to  assist  individual 
families  with  food  preparation  and 
nutritional  skills.  In  the  home-based 
program  option,  these  opportunities 
must  be  provided  to  parents  through 
group  socialization  activities. 

(e)  Food  safety  and  sanitation.  (1) 
Grantee  and  delegate  agencies  must  post 
evidence  of  compliance  with  all 
applicable  Federal,  State,  and  local  food 
safety  and  sanitation  laws,  including 
those  related  to  the  storage,  preparation 
and  service  of  food  and  the  health  of 
food  handlers.  In  addition,  agencies 
must  contract  only  with  food  service 
that  are  properly  Uoensed. 

(2)  For  programs  serving  infants  and 
toddlers,  facilities  must  be  available  for 
the  proper  storage  and  handling  of 
breast  milk. 

11304.24    ChMd  fiwntal  hMim. 

(a)  Mental  health  services.  (1)  Grantee 
and  delegate  agencies  must  work 
collaboratively  with  parents  (See  45 
CFR  1304.40(0  for  issues  related  to 
parent  education)  by: 

(i)  Soliciting  parental  information, 
observations,  and  concerns  about  their 
child's  mental  health; 

(ii)  Sharing  staff  observations  of  their 
child  and  discussing  and  anticipating 
with  parents  their  child's  behavior  and 
development,  including  sei>araUon  and 
attachment  issues; 

(iii)  Discussing  and  identifying  with 
parents  appropriate  responses  to  their 
child's  behaviors; 

(iv)  Discussing  the  creation  of 
nurturing,  supportive  environments  and 
relationships  in  the  home  and  at  the 
program; 

(v)  Helping  parents  to  better 
understand  mental  health  issues;  and 

(vi)  Supporting  parents'  participation 
in  any  needed  mental  health 
interventions. 

(2)  Grantee  and  delegate  agencies 
must  secure  the  services  of  a  mental 
health  professional  on  a  schedule  of 
sufficient  frequency  to  enable  the  timely 
and  effective  identification  of  and 
intervention  in  family  and  staff 
concerns  about  each  child's  mental 
health. 

(3)  Mental  health  program  services 
must  include  a  regular  schedule  of  on- 
site  mental  health  consultation 
involving  the  mental  health    j 


\ 


17782  Federal  Register  /  Vol.  61,  No.  78  /  Monday,  April  22,  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  78  /  Monday.  April  22,  1996  /  Proposed  Rules  17783 


professional,  program  staff,  and  parents 
on  how  to: 

(i)  Design  and  implement  program 
practices  responsive  to  the  identified 
behavioral  and  mental  health  concerns 
of  an  individual  child  or  group  of 
children; 

(ii)  Promote  children's  mental 
wellness  by  providing  group  and 
individual  staff  and  parent  education  on 
mental  health  issues; 

(iii)  Assist  in  providing  special  help 
for  children  with  atypical  behavior  or 
development;  and 

(iv)  Utilize  other  community  mental 
health  resources,  as  needed. 

Sut)part  C— Family  and  Community 
Partnerships 

§1304.40    Family  part«ersMp«. 

(a)  Assessment  and  goal  setting.  (1) 
Grantee  and  delegate  agencies  must 
engage  in  a  process  of  collaborative 
partnership-building  with  parents  to 
establish  mutual  trust  and  to  identify 
family  goals,  strengths,  and  necessary 
services  and  other  supports.  This 
process  must  be  initiated  as  early  in  the 
program  year  as  possible. 

(2)  As  part  of  this  process,  grantee  and 
delegate  agencies  must  assist  parents  to 
develop  and  implement,  throughout  the 
year,  individualized  Family  Partnership 
Agreements  that  describe  family  goals, 
responsibilities,  timetables  and 
strategies  for  achieving  these  goals  as 
well  as  progress  in  achieving  them. 

(3)  To  avoid  duplication  of  effort,  or 
conflict  with,  any  preexisting  family 
plans  developed  between  other 
programs  and  the  Head  Start  family,  the 
Family  Partnership  Agreement,  staff  and 
parents  must  take  into  account,  and 
build  upon  as  appropriate,  information 
obtained  from  the  family  and  other 
community  agencies  concerning 
preexisting  family  plans  and  goals  to 
assist  families  toward  the  goal  of  self- 
sufficiency.  To  the  greatest  extent 
possible,  grantee  and  delegate  agencies 
must  coordinate  with  other  agencies  and 
families  to  support  accomplishment  of 
goals  in  the  preexisting  plans. 

(4)  A  variety  of  opportunities  must  be 
created  by  grantee  and  delegate  agencies 
for  interaction  with  parents  throughout 
the  year. 

(5)  Meetings  and  interactions  with 
families  must  be  respectful  of  families' 
cultural  and  ethnic  backgrounds. 

(b)  Accessing  community  services  and 
resources.  (1)  Grantee  and  delegate 
agencies  must  work  collaboratively  with 
all  participating  parents  to  identify  and 
continually  access,  either  directly  or 
through  referrals,  services  and  resources 
that  are  responsive  to  each  family's 
interests  and  goals,  including: 


(i)  Emergency  or  crisis  assistance, 
including  such  direct  interventions  as 
the  provision  of  food,  housing,  clothing, 
and  transportation; 

(ii)  Education  and  other  appropriate 
interventions,  including  opportunities 
for  parents  to  participate  in  counseling 
programs  or  to  receive  information  on 
mental  health  issues  that  place  families 
at  risk,  such  as  substance  abuse,  child 
abuse  and  neglect,  and  domestic 
violence;  and 

(iii)  Opportimities  for  continuing 
education  and  employment  training  and 
other  employment  services  through 
formal  and  informal  networks  in  the 
community. 

(2)  Grantee  and  delegate  agencies 
must  follow-up  with  each  family  to 
determine  whether  the  kind,  quality, 
and  timeliness  of  the  services  received 
through  referrals  met  the  families' 
expectations  and  circumstances. 

(c)  Services  to  pregnant  women  who 
are  enrolled  in  programs  serving 
pregnant  women,  infants,  and  toddlers. 
(1)  Grantee  and  delegate  agencies  must 
assist  pregnant  women  to  access 
comprehensive  prenatal  and  postpartum 
care,  through  referrals,  immediately 
after  enrollment  in  the  program.  This 
care  must  include: 

(i)  Early  and  continuing  risk 
assessments,  which  includes  an 
assessment  of  nutritional  status  as  well 
as  nutrition  counseling  and  food 
assistance,  if  ne«.essary; 

(ii)  Health  promotion  and  treatment, 
including  medical  and  dental 
examinations  on  a  schedule  deemed 
appropriate  by  the  attending  health  care 
providers  as  early  in  the  pregnancy  as 
possible;  and 

(iii)  Mental  health  interventions  and 
followup,  including  substance  abuse 
prevention  and  treatment  services,  as 
needed. 

(2)  Grantee  and  delegate  agencies 
must  provide  pregnant  women  and 
other  family  members,  as  appropriate, 
with  prenatal  education  on  fetal 
development  (including  risks  h-om 
smoking  and  alcohol),  labor  and 
delivery,  and  post-partum  recovery 
(including  maternal  depression). 

(3)  Grantee  and  delegate  agencies 
must  provide  information  on  the 
benefits  of  breast  feeding  to  all  pregnant 
and  nursing  mothers.  For  those  who 
choose  to  breast  feed  in  center-based 
programs,  arrangements  must  be 
provided  as  necessary. 

(d)  Parent  involvement — general.  (1) 
In  addition  to  involving  parents  in 
program  policy-making  and  operations 
(see  45  CFR  1304.50),  grantee  and 
delegate  agencies  must  provide  parent 
involvement  and  education  activities 
that  are  responsive  to  the  ongoing  and 


expressed  needs  of  the  parents 
themselves.  Other  community  agencies 
should  be  encouraged  to  assist  in  the 
planning  and  implementation  of  such 
pronams. 

(2)  Early  Head  Start  and  Head  Start 
settings  must  be  open  to  parents  during 
all  program  hours.  Parents  must  be 
welcomed  as  visitors  and  encouraged  to 
observe  children  as  often  as  possible 
during  the  program  year  and  to 
participate  with  children  in  group 
activities  outside  the  classroom  or  home 
such  as  children's  field  trips.  However, 
the  participation  of  parents  in  any 
program  activity  must  be  voluntary  and 
must  not  be  required  as  a  condition  of 
the  child's  enrollment. 

(3)  Grantee  and  delegate  agencies 
must  provide  parents  with  opportunities 
to  participate  in  the  program  as 
employees  or  volunteers. 

(e)  Parent  involvement  in  child 
development  and  education.  (1)  Grantee 
and  delegate  agencies  must  provide 
opportunities  to  include  parents  in  the 
selection,  adaption,  and  development  of 
the  pro^'am's  curriculum  and  approach 
to  chiid  development  and  education. 

(2)  Grantee  and  delegate  agencies 
must  provide  opportimities  for  parents 
to  enhance  their  parenting  skills, 
knowledge,  and  understanding  of  the 
educational  and  developmental  needs 
and  activities  of  their  children  and  to 
share  concerns  about  their  children  with 
program  staff.  See  45  CFR  1304.21  for 
additional  requirements  related  to 
parent  involvement. 

(3)  Grantee  and  delegate  agencies 
must  provide,  either  directly  or  through 
referrals  to  other  local  agencies, 
opportunities  for  children  and  families 
to  participate  in  family  literacy  services 
by: 

(i)  Increasing  family  access  to 
materials,  services,  and  activities 
essential  to  family  literacy  development; 
and 

(ii)  Assisting  parents  as  adult  learners 
to  recognize  and  address  their  own 
literacy  goals. 

(4)  Teachers  or  staff  caregivers  in 
center-based  programs  must  conduct 
staff-parent  conferences,  as  needed,  but 
no  less  than  two  per  year,  to  enhance 
the  knowledge  and  understanding  of 
both  staff  and  parents  of  the  educational 
and  developmental  needs  and  activities 
of  children  in  the  program. 

(f)  Parent  involvement  in  health, 
nutrition,  and  mental  health  education. 
(1)  Grantee  and  delegate  agencies  must 
provide  an  organized  medical,  dental, 
nutrition,  and  mental  health  education 
program  for  program  staff,  parents,  and 
families. 

(2)  Grantee  and  delegate  agencies 
must  ensure  that,  at  a  minimum,  the 


medical  and  dental  health  education 
program: 

(i)  Assists  parents  in  understanding 
how  to  enroll  and  participate  in  a 
system  of  ongoing  family  health  care. 

(ii)  Encourages  parents  to  become 
active  partners  in  their  children's 
medical  and  dental  health  care  process 
and  to  accompany  their  child  to  medical 
and  dental  examinations  and 
appointments;  and 

(iii)  Provides  parents  with  the 
opportunity  to  leam  the  principles  of 
preventive  medical  and  dental  health, 
emergency  first-aid,  and  safety  practices 
for  use  in  the  classroom  and  in  the 
home.  In  addition  to  the  information  on 
general  topics  (e.g.  the  prevention  of 
Sudden  Infant  Death  Syndrome), 
information  specific  to  health  needs  of 
individual  children  must  also  be  made 
available  to  the  extent  possible. 

(3)  Grantee  and  delegate  agencies 
must  ensure  that  the  nutrition  education 
program  includes,  at  a  minimum: 

(i)  Nutrition  education  in  the 
selection  and  preparation  of  foods  to 
meet  family  needs  and  in  the 
management  of  food  budgets;  and 

(ii)  Parent  discussions  with  program 
staff  about  the  nutritional  status  of  their 
child. 

(4)  Grantee  and  delegate  agencies 
must  ensure  that  the  mental  health 
education  program  provides,  at  a 
minimum  (see  45  CFR  1304.24  for 
issues  related  to  mental  health 
education): 

(i)  A  variety  of  group  opportunities  for 
parents  and  prograiA  staff  to  identify 
and  discuss  issues  related  to  child 
mental  health; 

(ii)  Individual  opportimities  for 
parents  to  discuss  mental  health  issues 
related  to  their  child  and  family  with 
program  staff;  and 

(iii)  The  active  involvement  of  parents 
in  planning  and  implementing  any 
mental  health  interventions  for  their 
children. 

(g)  Parent  involvement  in  community 
advocacy.  (1)  Grantee  and  delegate 
agencies  must: 

(i)  Support  and  encourage  parents  to 
influence  the  character  and  goals  of 
community  services  in  order  to  make 
them  more  responsive  to  their  interests 
and  needs;  and 

(ii)  Provide  the  technical  and  other 
support,  including  an  existing 
comprehensive  community  resource 
list,  if  available,  needed  to  enable 
parents  to  secure,  on  their  own  behalf, 
available  assistance  from  public  and 
private  sources. 

(2)  Parents  must  be  provided 
opportunities  to  work  together,  and  with 
other  area  residents,  on  activities  that 


they  have  helped  develop  and  in  which 
they  have  expressed  an  interest. 

(n)  Parent  involvement  in  transition 
activities.  (1)  Grantee  and  delegate 
agencies  must  assist  parents  in 
becoming  their  children's  advocate  as 
they  transition  both  into  Early  Head 
Start  or  Head  Start  from  the  home  or 
other  child  care  setting,  and  from  Head 
Start  to  elementary  school,  a  Title  I 
Improving  America's  Schools  Act 
preschool  program,  or  a  child  care 
setting. 

(2)  Staff  must  work  to  prepare  parents 
to  become  their  children's  advocate 
through  transition  periods  by  providing 
that,  at  a  minimum,  a  staff-parent 
meeting  is  held  toward  the  end  of  the 
child's  participation  in  the  program  to 
enable  parents  to  understand  the  child's 
process  while  enrolled  at  Head  Start. 

(3)  To  promote  the  continued 
involvement  of  Head  Start  parents  in  the 
education  and  development  of  their 
children  upon  transition  to  school, 
grantee  and  delegate  agencies  must: 

(i)  Provide  education  and  training  to 
parents  to  prepare  them  to  exercise  their 
rights  and  responsibilities  concerning 
the  education  of  their  children  in  the 
school  setting;  and 

(ii)  Assist  parents  to  communicate 
with  teachers  and  other  school 
personnel  so  that  parents  can  participate 
in  decisions  related  to  their  children's 
education.     

(4)  See  45  CFR  1304.41(c)  for 
additional  standards  related  to 
children's  transition  to  and  from  Early 
Head  Start  or  Head  Start. 

(i)  Parent  involvement  in  home  visits. 
(1)  For  center-based  programs,  grantee 
and  delegate  agencies  must  not  require 
that  parents  permit  home  visits  as  a 
condition  of  the  child's  participation  in 
Early  Head  Start  or  Head  Start. 
However,  every  effort  must  be  made  to 
explain  the  advantages  of  home  visits  to 
the  parents. 

(2)  In  center-based  programs,  the 
child's  teacher  or  staff  caregiver  must 
conduct  no  less  than  two  home  visits 
per  year  to  the  home  of  each  enrolled 
child,  unless  the  parents  expressly 
forbid  such  visits,  in  accordance  with 
the  requirements  of  45  CFR 
1306.32(b)(8). 

(3)  Grantee  and  delegate  agencies 
must  schedule  home  visits  whenever 
possible  to  permit  the  participation  of 
both  the  enrolled  child  and  the  parents 
and  at  times  that  are  most  convenient 
for  the  parents  or  primary  caregivers. 

(4)  In  cases  where  parents  wnose 
children  are  enrolled  in  the  center-based 
program  option  ask  that  the  home  visits 
be  conducted  outside  the  home,  or  in 
cases  where  a  visit  to  the  home  presents 
significant  safety  hazards  for  staff,  the 


home  visit  may  take  place  at  an  Early 
Head  Start  or  Head  Start  site  or  at 
another  safe  location  that  affords 
privacy. 

(5)  In  addition,  grantee  and  delegate 
agencies  operating  home-based  program 
options  must  meet  the  requirements  of 
45  CFR  1306.33(a)(1)  regarding  home 

visits. 

(6)  Grantee  and  delegate  agencies 
serving  infants  and  toddlers  must 
arrange  for  health  staff  to  visit  each 
newborn  within  two  weeks  after  the 
infant's  birth  to  ensure  the  well-being  of 
both  the  mother  and  the  child. 


11304.41    Community  I 

(a)  Partnerships.  (1)  Grantee  and 
delegate  agencies  must  take  an  active 
role  in  community  planning  to 
encourage  strong  communication, 
cooperation,  and  the  sharing  of 
information  among  grantees  and  their 
community  partners  and  to  improve  the 
delivery  of  community  services  to 
children  and  tamiUes.  (See  45  CFR 
1304.51  for  additional  planning 
requirements.) 

(2)  Grantee  and  delegate  agencies 
must  take  affirmative  steps  to  establish 
ongoing  collaborative  relationships  virith 
community  organizations,  to  promote 
the  access  of  children  and  families  to 
community  services  that  are  responsive 
to  their  needs,  and  to  ensure  that  the 
Early  Head  Start  and  Head  Start 
programs  respond  to  community  needs, 

including: 

(i)  Health  providers,  such  as  clinics, 
doctors,  dentists,  and  other  health 
professionals; 

(ii)  Mental  health  providers; 

(iii)  Nutritional  service  providers; 

(iv)  Individuals  and  agencies  that 
provide  services  to  children  with 
disabilities  and  their  families.  (See  45 
CFR  1308.4  for  specific  service 
requirements); 

(v)  Family  preservation  and  support 
services; 

(vi)  Child  protective  services  and  any 
other  agency  to  which  child  abuse  must 
be  reported  under  State  law; 

(vii)  Local  elementary  schools  and 
other  educational  and  cultural 
institutions,  such  as  libraries  and 
museums,  for  both  children  and 
families: 

(viii)  Providers  of  child  care  services; 

and 

(ix)  And  any  other  organizations  that 
may  provide  support  and  resources  to 
families. 

(3)  Grantee  and  delegate  agencies 
must  perform  outreach  to  encourage 
volunteers  &t)m  the  community  to 
participate  in  the  Early  Head  Start  and 
Head  Start  programs. 

(4)  To  enable  the  effective 
participation  of  children  with 
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disabilities  and  their  families,  grantee 
and  delegate  agencies  must  make 
specific  efforts  to  develop  interagency 
agreements  with  local  education 
agencies  (LEAs)  and  other  agencies 
within  the  grantee's  service  area.  (See  45 
CFR  1308.4  (1)  for  specific  requirements 
concerning  interagency  agreements.) 

(b)  Advisory  committees.  Each  grantee 
directly  operating  an  Early  Head  Start  or 
Head  Start  program,  and  each  delegate 
agency,  must  establish  and  maintain  a 
Health  Services  Advisory  Committee 
which  includes  professionals  and 
volunteers  from  the  community.  Grantee 
and  delegate  agencies  also  must 
establish  and  maintain  such  other 
service  Advisory  Committees  as  they 
deem  appropriate  to  address  program 
service  issues  such  as  community 
partnerships  and  to  help  agencies 
respond  to  community  needs. 

(c)  Transition  services.  (1)  Grantee 
and  delegate  agencies  must  establish 
and  maintain  procedures  to  support 
successful  transitions  for  enrolled 
children  and  families  from  previous 
child  care  programs  into  Early  Head 
Start  or  Head  Start  and  from  Head  Start 
into  elementary  school.  Title  I 
Improving  America's  Schools  Act 
preschool  programs,  or  other  child  care 
settings.  These  procedures  must 
include: 

(i)  Coordinating  with  the  schools  or 
other  agencies  to  ensure  that  individual 
Early  Head  Start  or  Head  Start 
children's  relevant  records  are 
transferred  to  the  school  or  next 
placement  in  which  a  child  will  enroll 
or  from  earlier  placements  to  Early  Head 
Start  or  Head  Start; 

(ii)  Outreach  to  encourage 
communication  between  Early  Head 
Start  or  Head  Start  staff  and  their 
counterparts  in  the  schools  and  other 
child  care  settings  including  principals, 
teachers,  social  workers  and  health  staff 
to  facilitate  continuity  of  programming; 

(iii)  Initiating  meetings  involving 
Head  Start  teachers  and  parents  and 
kindergarten  or  elementary  .school 
teachers  to  discuss  the  developmental 
progress  and  abilities  of  individual 
children;  and 

(iv)  Initiating  joint  transition-related 
training  of  Early  Head  Start  or  Head 
Start  staff  and  school  or  other  child 
development  staff 

(2)  See  45  CFR  1304.40(h)  for 
additional  requirements  related  to 
parental  participation  in  their  child's 
transition  to  and  from  Early  Head  Start 
or  Head  Start. 


Subpart  D — Program  Design  and 
Management 

i  1 304.50    Program  governance. 

(a)  Policy  group  structure.  (1)  Grantee 
and  delegate  agencies  must  establish 
and  maintain  a  formal  structure  of 
governance  through  which  parents  can 
participate  in  policy  making  and  in  the 
operation  of  the  program.  This  structure 
must  consist  of  the  following  policy 
groups,  as  appropriate: 

(i)  Policy  Council.  This  Council  must 
be  established  at  the  grantee  level. 

(ii)  Policy  Committee.  This  Committee 
must  be  established  at  the  delegate 
agency  level  when  the  program  is 
administered  in  whole  or  in  part  by 
such  agencies. 

(iii)  Parent  Committee.  For  center- 
based  programs,  this  committee  must  be 
established  at  the  center  level.  For  other 
program  options,  an  equivalent 
committee  must  be  established  at  the 
local  program  level. 

(2)  All  policy  groups  must  be 
established  as  early  in  the  program  year 
as  possible  and  grantee  Policy  Councils 
and  delegate  agency  Policy  Committees 
may  not  be  dissolved  until  successor 
Councils  or  Committees  are  elected  and 
seated. 

(3)  When  a  grantee  has  delegated  the 
entire  Head  Start  program  to  one 
delegate  agency,  it  is  not  necessary  to 
have  a  Policy  Council  in  addition  to  a 
delegate  agency  Policy  Committee. 
Instead,  the  Policy  Council  must 
represent  both  the  grantee  and  the 
delegate  agency. 

(4)  The  governing  body  (the  group 
with  legal  and  Hscal  responsibility  for 
administering  the  Head  Start  program) 
and  the  Policy  Council  or  Policy 
Committee  must  not  have  identical 
memberships  and  functions. 

(b)  Policy  group  composition  and 
formation.  (1)  Each  grantee  and  delegate 
agency  governing  body  operating  an 
Early  Head  Start  or  Head  Start  program 
must  (except  where  such  authority  is 
ceded  to  the  Policy  Council  or  Policy 
Committee)  propose,  within  the 
framework  of  the  regulations  in  this 
part,  the  total  size  of  their  respective 
policy  groups  (based  on  the  number  of 
centers,  classrooms,  and  children  served 
by  their  Early  Head  Start  or  Head  Start 
program),  the  procedures  for  the 
election  of  parent  members,  and  the 
procedure  for  the  selection  of 
community  representatives.  These 
proposals  must  be  approved  by  the 
Policy  Council  or  Committee. 

(2)  Policy  Councils  and  Policy 
Committees  must  be  comprised  of  two 
types  of  representatives:  parents  of 
currently  enrolled  children  and 
community  representatives.  At  least  51 


percent  of  the  members  of  these  policy 
groups  must  be  the  parents  of  currently 
enrolled  childcen. 

(3)  All  parents  of  currently  enrolled 
children  serving  on  policy  groups  must 
stand  for  election  or  re-election 
annually. 

(4)  Community  representatives  must 
be  drawn  from  the  local  community  and 
from  local  public  or  private  community, 
civic,  and  professional  organizations 
that  have  a  concern  for  and  provide 
resources  and  services  to  low-income 
children  and  families.  Commimity 
representatives  may  include  the  parents 
of  formerly  enrolled  children. 

(5)  Policy  Councils  and  Policy 
Committees  may  limit  the  number  of 
terms  any  individual  may  serve  on 
either  body. 

(6)  Early  Head  Start  or  Head  Start  staff 
members  and  grantee  and  delegate 
agency  managers  with  responsibility  for 
the  Early  Head  Start  or  Head  Start 
program  (or  members  of  their  families) 
may  not  serve  on  Policy  Councils  or 
PoUcy  Committees. 

(7)  Parent  Committees  must  be 
comprised  exclusively  of  parents  of 
children  currently  enrolled  at  the  center 
level  (for  center-based  programs)  or  at 
the  equivalent  level  (for  other  program 
options). 

(8)  Parents  of  children  currently 
enrolled  in  all  program  options  must  be 
adequately  represented  on  established 
policy  groups. 

(c)  Policy  group  responsibilities — 
general.  Policy  groups  must  be  charged 
with  the  minimum  responsibilities 
described  in  paragraphs  (d)  and  (e)  of 
this  section  and  repeated  in  Appendix 
A  of  this  section. 

(d)  The  policy  council  or  policy 
committee.  (1)  Policy  Councils  and 
PoUcy  Committees  must  help  to 
develop,  review,  and  approve  or 
disapprove  the  following  policies  and 
procedures: 

(i)  Applications  and  amendments  to 
applications  for  Early  Head  Start  and 
Head  Start  funding,  including  indirect 
cost  rates,  program  budgets,  and 
operational  plans,  prior  to  the 
submission  of  such  applications  to  the 
grantee  (in  the  case  of  Policy 
Committees)  or  to  HHS  (in  the  case  of 
Policy  Councils); 

(ii)  Procedures  describing  how  the 
governing  body  and  the  appropriate 
policy  group  will  implement  shared ' 
decision-making; 

(iii)  Procedures  for  program  planning 
in  accordance  with  this  part  and  the 
requirements  of  45  CFR  part  1305  (this 
paragraph  (d)(l)(iii)  is  binding  on  Policy 
Councils  exclusively); 
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(iv)  The  agency's  program  philosoj>by 
and  long-  and  short-range  program^ 
objectives; 

(v)  The  selection  of  delegate  agencies 
and  their  service  areas  (this  paragraph 
(d)(l)(v)  is  binding  on  Policy  Councils 
exclusively); 

(vi)  The  composition  of  the  Policy 
Coimcil  or  the  Policy  Committee  and 
the  procedures  by  which  policy  group 
membera  are  chosen; 

(vii)  Criteria  for  defining  recruitment, 
selection,  and  enrollment  priorities,  in 
accordance  with  the  requirements  of  45 
CFR  part  1305; 

(viii)  Procedures  for  the  annual  self- 
assessment  of  the  grantee  or  delegate 
agency's  progress  in  carrying  out  the 
programmatic  and  fiscal  intent  of  its 
grant  application,  including  any 
planning  actions  that  may  result  from 
the  review  of  the  annual  audit  and  the 
Federal  performance  monitoring  review; 

(ix)  Program  personnel  policies  and 
subsequent  changes  to  those  policies,  in 
accordance  with  45  CFR  1301.31(a), 
including  standards  of  conduct  for 
program  staff,  consultants,  and 
volunteers;  and 

(x)  Decisions  to  hire  and  terminate 
any  person  paid  from  Early  Head  Start 
or  Head  Start  funds,  including  the  Early 
Head  Start  or  Head  Start  director. 

(2)  In  addition.  Policy  Councils  and 
Policy  Committees  must  perform  the 
following  functions  directly: 


^^  (i)  Serve  as  a  link  to  the  Parent 
Cdmmittees,  grantee  and  delegate 
agency  governing  bodies,  public  and 
private  organizations,  and  the 
communities  they  serve; 

(ii)  Assist  Parent  Committees  in 
communicating  with  parents  enrolled  in 
all  program  options  to  ensure  that  they 
understand  their  rights  and 
opportunities  in  Early  Head  Start  and 
Head  Start  and  to  encourage  their 
participation  in  the  program; 

(iii)  Assist  Parent  Committees  in 
planning,  coordinating,  and  organizing 
program  activities  for  parents  with  the 
assistance  of  staff,  and  ensuring  that 
funds  set  aside  from  program  budgets 
are  used  to  support  parent  activities; 

(iv)  Assist  in  recruiting  volunteer 
services  from  parents,  community 
residents,  and  conununity 
organizations,  and  assist  in  the 
mobilization  of  community  resources  to 
meet  identiRed  needs;  and 

(v)  Establish  and  maintain  procedures 
for  hearing  and  working  with  the 
grantee  or  delegate  agency  to  resolve 
community  complaints  about  the 
program. 

(e)  Parent  committee.  The  Parent 
Committee  shall  carry  out  at  least  the 
following  minimum  responsibilities: 

(1)  Advise  staff  in  developing  and 
implementing  local  program  policies, 
activities,  and  services; 


(2)  Plan,  conduct,  and  participate  in 
infcumal  as  well  as  formal  programs  and 
activities  for  parents  and  sta£f:  and 

(3)  Within  the  guidelines  established 
by  the  Governing  Board,  Policy  Council, 
or  Policy  Committee,  participate  in  the 
recruitment  and  screening  of  Early  Head 
Start  and  Head  Start  employees. 

(f)  Policy  group  reimbursement. 
Grantee  and  delegate  agencies  must 
enable  low-income  policy  group 
members  to  participate  fully  in  their 
policy  group  responsibilities  by 
providing,  if  necessary,  reimbursements 
for  reasonable  expenses  incurred  by  the 
members  in  fulfillment  of  their 
responsibilities. 

(g)  Governing  body  responsibilities. 
Grantee  and  delegate  agencies  must 
have  writton  policies  that  define  the 
roles  and  resptmsibilities  of  the 
governing  body  members  and  that 
inform  them  of  the  management 
procedures  and  functions  necessary  to 
implement  a  high  quality  program. 

(h)  Internal  dispute  resolotion.  Each 
grantee  and  delegate  agency  and  PoUcy 
Council  or  Policy  Committee  jointly 
must  establish  written  procedures  for 
resolving  internal  disputes,  including 
impasse  pi-ocedures,  among  the 
governing  body,  policy  groups,  the  Early 
Head  Start  or  Head  Start  director  and 
executive  director  of  the  agency,  and 
staff. 

MLUNQ  OOOC  41M-01-P 
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§1304.50   Appendix  A:    Policy  group  respopsibilities 

H  A  =  Gen«ril  responsibility 
1  B^Operaiing  resfH>nsibility 
1  C"  Musi  ipprove  or  disapprove 

Gnuiltw  Aitmry 

Dctcgatc  ^ttaey                 H 

Fuiiclicui 

1 

e 

J 

1 

! 

! 

i 

u           1 

i 

1.    I'lanning 

1 

(a)      Establish  a  procedure  for  Early  Head  Start  and/or  Head 
Start  planning  in  accordance  wuh  45  CFR  Part  1305. 

c 

c 

(b)      Dclermme  agency's  philosophy  for  child  development 
programs  and  eslabli.sli  long  and  short-range  objectives 

c 

c 

c 

c 

(c)      Select  delegate  agencies  and  dctcnnine  their  service  areas 

c 

c 

(d)      Dctcnnine  the  rccruilinent  areals)  that  will  be  served  within 
the  service  area 

c 

c 

le)      Set  critena  that  dcrme  who  will  he  given  priorily  f<ir 
recruilmcnl.  selection,  and  ennillmenl 

B 

c 

B 

' 

(f)       Detennine  localinn  of  centers,  classes,  or  home-based 
services 

B 

c 

• 

B 

c 

(g)      Establish  a  plan  for  the  recruitment  and  selection  of 
children 

B               ' 

c 

B 

c 

(h)      Prepare  application  for  fuiiJs 
1                             -    prior  lo  sendiii;:  lo  gr.inlec 
-     prior  In  •.ending  In  HHS 

c 

AAiC 

c 

(i)       Make  ma|or  changes,  as  Jcfincd  locallv.  iri  the  approved 
program  (budget  and  wnrk  pl.ini 

A 

c 

A 

c 

(II       Develop  and  implemenl  a  iiiclliod  for  sclf-assesMiicnl  of  llie 
agency's  Earlv   He.id  Sl.irt  or  Head  Start  progr,iin 

A 

c 

A 

c 

II.  Cfntral  AdininLstralion: 

. 

(a)      Determine  the  eoini-xisiiion  of  the  Earl)  Head  Sl.irt  and  nr 
Head  Surt  fxilicy  gnujp  and  Uie  metJiod  for  its  tstablishincnl 

-  Policy  CouiKi! 

-  Policy  CommiUee 

AS.C 
A 

c 

A&C 

c 

lb)      Establish  «rillen  pr.i^edures  th.it  descnlie  1io\a  llie 

governing  entity  and  the  appmpriale  (xIk'.  gr.up  will 
implement  sh.ired  deciMon-m.ikiiig 

C 

r 

C 

c 

iC/       Establish  methods  lor  resoKing  mteriuil  dispuies,  including 
impasse  procedures 

A<*sr 

Af.cC 

(d)       Determine  the  adinmislr.ilive  scrMces  that  will  be  pr.nKieit 
1                   by  the  agency's  cenlr.il  office  Us  direct  and'or  indirecl 
1                  cosisi  to  the  Early  He.id  Start  or  Head  Stan  program 

r 

C 

C 

c 

(e)      Establish  a  inelhnd  U<r  hciring  and  resolsmg  cnmnuiiiily 
complaints  aonut  llie  E.irl)   He.iJ  Sl.irt  nr  HcjJ  Sl.irt 
prograir. 

A.VcB 

AA:C 

A&B 

A&C 

A  =^ Genera!  rv.sj>onsihi!ity 
B  =  Op<:nling  responsihilny 
C  =  Miisl  approve  or  disapprovt 


FuurtiiHi 


(f)      Ensure  that  there  is  a  financial  management  system  that 

ensures  budget/management  control  over  current  o|->eratiiins 
and  the  timely  and  accurate  disclosure  of  fiscal  matters 


(g)      Ensure  that  an  mdeivndcnt  audit,  which  includes  Early 
Head  Start  or  Head  Start  ojicrations,  is  conducted  and  its 
findings  arc  reportesi  to  the  governing  entity  and  policy 
groups. 


III.  PtTsonncI  Administration: 


(a)      Determine  grantee  jvrsonnel  ivhcies  that  include  the 

provisions  of  45  CFR  1301  31  and  a  code  or  standards  of 
conduct  for  all  staff,  consultants,  and  volunteers 


lb)      Hire  and  fire  the  Early  Hcul  Start  or  Head  Slart  direeinr  nf 
the  grantee  agency 


(e)      Hire  and  fire  the  Early  Head  Slart  or  Head  SLirt  stiff  of  the 
grantee  agenev 


(d)      Determine  delegate  agency  pcrsnnnel  |->olicics  that  include 
the  provisions  of  45  CFR  1301  31  and  a  code  or  stand, irds 
of  conduct  fir  all  staff,  consult.inls,  and  vnlunlecrs 


(e)      Hire  and  fire  the  Early  He;id  Sl:irt  or  Head  Start  direcMr  nf 
the  delegate  agency 


if)      Hire  and  fire  the  Early  He.id  St.irt  or  Head  Sl.irt  si;iff  of  tlic 
delegate  agency 


Gramrr  Aevftty 


f 


A\;C 


■5 


Delegate  AtceBC)' 


I 


e 


t 

S 

f 

I 

u 

i 


Difiiiilion\  ov  l\itl  III  (hart 

,A        General  Rf^puriMhihrs      The  indonhi.il  or  gnnii^  wilh  Ic;:  i!     n,!  fise  il  re^p.  m-.mIh1i!\,  ^-[L.tes  jiu'  v1. reels  ihc  cirrying  out  of  the 

function  described  Ihmiigh  the  iKTsnn  .>r  gnmp  gi\ei!  .-per.iliog  revj->.MivKihi\ 
B         Operandi:  Re\p(tn\ihilir\      The  individual  or  group  t!i;il  is  direeils   revp.'UM^l,.   |.r  >.ir:>i;ig  .'ui  .ir  |Krl.irming  tlic  fundi. T 

eonsislenl  with  the  general  giiid.inec  ,ind  dircelh'ii  nl  i!-,e  nuhviJu.!  .t  g''  •  "P  ii'K^ing  gencr.::  rev]S'nsil'ihiy 

C        KUi^l  Apprtnc  <ii  Di.suppii'\  I'     The  individual  or  group  loiher  ih.in  |K■r■"ln^  nr  gr.mp^  ImLimg  geiicr.il  and  (>peniiing  resjvsnsioihtics 
A  and  B  above)  miisl  approve  bef're  the  dccismn  is  fuLili/ed  nr  aclin;i  t.ikeii     The  gmiip  nuis!  also  have  been  consulted  in  tiic 
decisioM-making  process  prmr  tn  the  pnini  nf  seeking  apprn\,i;      If  thex  ii"  nni  .ipprn\^.  tfie  pr.'p.xal  cann.il  be  adnpied.  or  Lite 
pro|'H>sed  action  taken,  until  agreemciil  is  rcaehed  belwceii  llie  dis.igreemg  grn,,pv  nr  mJu  idu,iis 
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1 1 304.51    ManagenMnt  systems  and 
proccdurss. 

(a)  Program  planning.  (1)  Grantee  and 
delegate  agencies  must  develop  and 
implement  a  systematic,  ongoing 
process  of  program  planning  that 
includes  consultation  with  the 
program's  governing  body,  policy 
groups,  and  program  staff,  and  with 
other  community  organizations  that 
serve  Early  Head  Start  and  Head  Start  or 
other  low-income  families  with  young 
children.  Program  planning  must 
include: 

(i)  An  assessment  of  community 
strengths,  needs  and  resources  through 
completion  of  the  Community  Needs 
Assessment,  in  accordance  with  the 
requirements  of  45  CFR  part  1305; 

(ii)  The  formulation  of  both  multi-year 
("long-range")  program  goals  and  short- 
term  program  and  financial  objectives 
that  address  the  findings  of  the 
Community  Needs  Assessment,  are 
consistent  with  the  philosophy  of  Early 
Head  Start  and  Head  Start,  and  reflect 
the  findings  of  the  program's  annual 
self-assessment;  and 

(iii)  The  development  of  written  plans 
for  implementing  services  in  each  of  the 
program  areas  covered  by  this  part  (e.g.. 
Early  Childhood  Development  and 
Health  Services.  Family  and  Community 
Partnerships,  and  Program  Design  and 
Management). 

(2)  All  program  plans,  and  progress  in 
meeting  them,  must  be  reviewed  by  the 
grantee  or  delegate  agency  staff  and 
reviewed  and  approved  by  the  Policy 
Council  or  Policy  Committee  at  least 
annually,  and  must  be  revised  and 
updated  as  needed. 

(b)  Communications — general. 
Grantee  and  delegate  agencies  must 
establish  and  implement  systems  to 
ensure  that  timely  and  accurate 
information  is  provided  to  parents, 
policy  groups,  staff,  and  the  general 
community. 

(c)  Communication  with  families.  (1) 
Grantee  and  delegate  agencies  must 
ensure  that  effective  two-way 
comprehensive  communications 
between  staff  and  parents  are  carried  out 
on  a  regular  basis  throughout  the 
program  year. 

(2)  Communication  with  parents  must 
be  carried  out  in  the  parents'  primary 
language  or  through  an  interpreter,  to 
the  extent  feasible. 

(d)  Communication  with  governing 
bodies  and  policy  groups.  Grantee  and 
delegate  agency  communication  systems 
must  ensure  that  the  following 
information  is  provided  regularly  to  the 
grantee  and  delegate  governing  bodies 
and  to  members  of  the  policy  groups: 

(1)  Procedures  and  timetables  for 
program  planning; 


(2)  Policies,  guidelines,  and  other 
communications  from  HHS; 

(3)  Program  and  financial  reports;  and 

(4)  Program  plans,  policies, 
procedures,  and  Early  Head  Start  and 
Head  Start  grant  applications. 

(e)  Communication  among  staff. 
Programs  must  have  mechanisms  for 
regular  communication  among  all 
program  staff  to  facilitate  quality 
outcomes  for  children  and  families. 

(f)  Communication  with  delegate 
agencies.  Grantees  must  have  a 
procedure  for  ensuring  that  delegate 
agency  governing  bodies.  Policy 
Committees,  and  all  staff  receive  all 
regnlations.  policies,  and  other 
pertinent  communications  in  a  timely 
manner. 

(g)  Recordkeeping  systems.  Grantee 
and  delegate  agencies  must  establish 
and  maintain  efficient  and  effective 
record-keeping  systems  to  provide 
accurate  and  timely  information 
regarding  children,  families,  and  staff. 

(h)  Reporting  systems.  Grantee  and 
delegate  agencies  must  establish  and 
maintain  efficient  and  efiiective 
reporting  systems  that: 

(1)  Generate  periodic  reports  of 
financial  status  and  program  operations 
in  order  to  control  program  quality, 
maintain  program  accountability,  and 
advise  governing  bodies,  policy  groups, 
and  staff  of  program  progress;  and 

(2)  Generate  official  reports  for 
Federal,  State,  and  local  authorities,  as 
required  by  applicable  law. 

(i)  Program  self-assessment  and 
monitoring.  (1)  At  least  once  each 
program  year,  and  with  the  consultation 
and  participation  of  the  policy  groups, 
grantee  and  delegate  agencies  must 
conduct  a  self-assessment  of  their 
effectiveness  and  progress  in  meeting 
program  goals  and  objectives  in 
consultation  with  other  community 
agencies. 

(2)  Grantees  must  establish  and 
implement  procedures  for  the  periodic 
monitoring  of  the  Early  Head  Start  and 
Head  Start  operations  of  each  of  its 
delegate  agencies  and  their  compliance 
with  Federal  regulations. 

(3)  Grantees  must  inform  delegate 
agency  governing  bodies  of  any 
deficiencies  in  delegate  agency 
operations  identified  in  the  monitoring 
review  and  must  help  them  develop 
plans,  including  timetables,  for 
addressing  identified  problems. 

§  1 304.52    Human  resourcas  management 

(a)  Organizational  structure.  (1) 
Grantee  and  delegate  agencies  must 
establish  and  maintain  an  organizational 
structure  that  supports  the 
accomplishment  of  program  objectives. 
This  structure  must  address  the  major 


rolefi  and  responsibilities  assigned  to 
each  staff  position  and  must  provide 
evidence  of  adequate  mechanisms  for 
staff  supervision  and  support. 

(2)  At  a  minimum,  gnmtee  and 
delegate  agencies  must  ensure  that  the 
following  program  management  roles 
are  formally  assigned  to  and  adopted  by 
staff  within  the  program: 

(i)  Program  management  (the  Early 
Head  Start  or  Head  Start  director); 

(ii)  Management  of  early  childhood 
development  and  health  services. 
Including  child  development  and 
education;  child  medical,  deotal,  and 
mental  health;  child  nutrition;  and, 
services  for  children  with  disabilities; 
and 

(iii)  Management  of  family  and 
community  partnerships,  including 
parent  activities. 

(b)  Staff  qualifications— general.  (1) 
Grantee  and  delegate  agencies  must 
ensure  that  staff  have  the  knowledge, 
skills,  and  experience  they  need  to 
perform  their  assigned  roles  and 
functions  responsibly. 

(2)  In  addition,  grantee  and  delegate 
agencies  must  ensure  that  only 
candidates  with  the  qualifications 
specified  in  this  Part  and  in  45  CFR 
1306.21  are  hired  for  the  following 
positions: 

(i)  Managere.  supervisors,  and  fiscal 
officer; 
(ii)  Classroom  teachers; 
(iii)Infant  and  toddler  staff  caregivers; 
(iv)  Home  visitors; 
(v)  Health  staff; 

(vi)  Mental  health  professionals;  and 
(vii)  Nutritionists  or  dieticians. 

(3)  Current  and  former  Head  Start 
parents  must  receive  preference  for 
employment  vacancies  if  they  are  well 
quahfied. 

(4)  Staff  and  program  consultants 
must  be  familiar  with  the  ethnic 
background  and  heritage  of  families  in 
the  program  and  must  be  able  to  serve 
and  effectively  communicate,  to  the 
extent  feasible,  with  children  and 
families  with  no  or  limited  English 
proficiency  . 

(c)  \fanagement  staff  qualifications. 
(1)  The  Early  Head  Start  or  Head  Start 
director  must  have  training  and 
experience  relevant  to  early  childhood 
or  human  services  program 
management. 

(2)  Grantee  and  delegate  agencies 
must  secure  the  regularly  scheduled  or 
ongoing  services  of  a  qualified  fiscal 
officer  with  Certified  Public  Accountant 
(CPA)  or  other  appropriate  credentials. 

(3)  In  addition  to  meeting  the 
minimum  qualifications  for  classroom 
teachers,  as  specified  in  section  648 A  of 
the  Head  Start  Act  staff  managing 
education  services  must  have  training 


Federal  Register  /  Vol.  61,  No.  78  /  Monday,  April  22,  1996  /  Proposed  Rules 


17789 


and  experience  in  areas  that  include:  the 
theories  and  principles  of  child  growth 
and  development,  early  childhood 
education,  and  family  support. 

(4)  Health  services  must  be  managed 
by  staff  with  training  and  experience  in 
public  health,  nursing,  health 
education,  prenatal  and  postpartum 
care,  or  health  administration. 

(5)  Nutrition  services  must  be 
managed  by  a  certified  or  licensed,  full- 
time  staff  nutritionist  or  dietician. 
Alternatively,  nutrition  services  must  be 
supervised  on  a  regularly  scheduled 
basis  by  such  a  qualified  nutritionist  or 
dietitian. 

(6)  Family  and  commimity 
partnership  services  must  be  managed 
by  staff  with  training  and  experience  in 
field(s)  related  to  social,  human,  or 
family  services. 

(7)  Parent  involvement  services  must 
be  managed  by  staff  with  training, 
experience,  and  skills  in  assisting  the 
parents  of  young  children  in  advocating 
and  decision-making  for  their  families. 

(8)  Disability  services  must  be 
managed  by  staff  with  training  and 
experience  in  securing  and 
individualizing  needed  services  for 
children  with  disabilities. 

(d)  Mental  health  professional 
qualifications.  A  licensed  or  certified 
mental  health  professional  with 
experience  and  expertise  in  serving 
young  children  and  their  families  must 
provide  services  to  the  Early  Head  Start 
and  Head  Start  programs  on  a  regularly 
scheduled  basis. 

(e)  Health  staff  qualifications.  To  the 
extent  that  health  staff  are  performing 
health  screenings,  immunizations,  or 
other  health  procedures  for  children, 
they  must  have  appropriate  professional 
licenses  or  certification  to  perform  those 
procedures. 

(f)  Infant  and  toddler  staff 
qualifications.  Staff  working  with 
infants  and  toddlers  must  have  the 
training  and  experience  necessary  to 
develop  consistent,  stable,  and 
supportive  relationships  with  very 
young  children.  Head  Start  programs 
must  comply  with  section  648A  of  the 
Head  Start  Act  and  any  subsequent 
amendments  regarding  the 
qualifications  of  caregivers.  The  training 
must  develop  knowledge  of  infant  and 
toddler  development,  safety  issues  in 
infant  and  toddler  care  (e.g.,  reducing 
the  risk  of  Sudden  Infant  Death 
Syndrome),  and  methods  for 
communicating  effectively  with  infants 
and  toddlers,  their  parents,  and  other 
staff  members. 

(g)  Standards  of  conduct.  (1)  Grantee 
and  delegate  agencies  must  ensure  that 
all  staff,  consultants,  and  volunteers 
abide  by  the  program's  standards  of 


conduct.  These  standards  must  specify 
that: 

(i)  They  will  respect  and  promote  the 
unique  identity  of  each  child  and  family 
and  refiraln  from  stereotyping  on  the 
basis  of  gender,  race,  ethnicity,  cidture, 
religion,  or  disability; 

(ii)  They  will  follow  program 
confidentiality  policies  concerning 
information  about  children,  families, 
and  other  staff  members; 

(iii)  No  child  will  be  left  alone  or 
unsupervised  while  under  their  care; 
and 

(iv)  They  will  use  positive  methods  of 
child  guidance  and  will  not  engage  in 
corporal  punishment,  emotional  or 
physical  abuse,  or  humiliation.  In 
addition,  they  will  not  employ  methods 
of  discipline  that  involve  isolation,  the 
use  of  food  as  punishment  or  reward,  or 
the  denial  of  basic  needs. 

(2)  Grantee  and  delegate  agencies 
must  ensure  that  all  employees  engaged 
in  the  award  and  administration  of 
contracts  or  other  financial  awards  sign 
statements  that  they  will  not  solicit  or 
accept  personal  gratuities,  favors,  or 
anything  of  significant  monetary  value 
from  contractors  or  potential 
contractors. 

(3)  Personnel  policies  and  procedures 
must  include  provision  for  appropriate 
penalties  for  violating  the  standards  of 
conduct. 

(h)  Staff  performance  appraisals. 
Grantee  and  delegate  agencies  must 
perform  annual  performance  reviews  of 
each  Head  Start  staff  member  and  use 
the  results  of  these  reviews  to  identify 
staff  training  and  professional 
development  needs,  modify  staff 
performance  agreements,  as  necessary, 
and  assist  each  staff  member  in 
improving  his  or  her  skills  and 
professional  competencies. 

(i)  Staff  and  volunteer  health.  (1) 
Grantee  and  delegate  agencies  must 
assure  that  each  staff  member  has  an 
initial  health  examination  and  a 
periodic  re-examination  (as 
recommended  by  their  health  care 
provider  or  as  mandated  by  State  or 
local  laws)  so  as  to  assure  that  they  do 
not,  because  of  communicable  diseases, 
pose  a  significant  risk  to  the  health  or 
safety  of  others  in  the  Head  Start 
program  that  cannot  be  eliminated  or   . 
reduced  by  reasonable  accommodation. 
This  requirement  must  be  implemented 
consistent  with  the  requirements  of  the 
Americans  with  Disabilities  Act  and 
Section  504  of  the  Rehabilitation  Act. 

(2)  Volunteers  must  be  screened  for 
tuberculosis  before  beginning  service 
that  involves  contact  with  children. 

(3)  Grantee  and  delegate  agencies 
must  assist  staff  with  mental  health  and 


wellness  concerns  that  may  affect  their 
job  performance. 

(j)  Staffing  patterns.  (1)  Grantee  and 
delegate  agencies  must  meet  the 
requirements  of  45  CFR  1306.20 
regarding  program  staffing  patterns. 

(2)  When  a  majority  of  children  speak 
the  same  language,  at  least  one  teacher 
or  paid  aide  interacting  regularly  with 
the  children  must  speak  their  language. 

(3)  For  center-based  programs,  the 
class  size  requirements  specified  in  45 
CFR  1306.32  must  be  maintained 
through  the  provision  of  substitutes 
when  regular  classroom  staff  are  absent. 

(4)  Grantee  and  delegate  agencies 
must  ensure  that  each  staff  caregiver 
working  exclusively  with  infants  and 
toddlers  has  responsibility  for  no  more 
than  four  infants  and  toddlers  and  that 
no  more  than  eight  infants  and  toddlers 
are  placed  in  any  one  room. 

(5)  Grantees  and  delegate  agencies 
serving  Inliants  and  toddlers  as  well  as 
preschoolers  must  ensure  that  each  staff 
member  has  responsibility  for  no  more 
than  six  children,  of  which  no  more 
than  two  may  be  infants  or  toddlers. 

(6)  Staff  must  supervise  the  outdoor 
and  indoor  play  areas  in  such  a  way  that 
children's  safety  can  be  easily 
monitored  and  ensured. 

(k)  Training  and  development.  (1) 
Grantee  and  delegate  agencies  must 
provide  an  orientation  to  all  new  staff, 
consultants,  and  volunteers  that 
includes,  at  a  minimum,  the  goals  and 
underlying  philosophy  of  Early  Head 
Start  and/or  Head  Start  and  the  ways  in 
which  they  are  implemented  by  the 
program. 

(2)  Grantee  and  delegate  agencies 
must  establish  and  implement  a 
structured  approach  to  staff  training  and 
development,  attaching  academic  uedit 
whenever  possible,  for  staff  and 
volunteers.  This  system  should  be 
designed  to  help  build  relationships 
among  staff  and  to  assist  staff  in 
acquiring  or  increasing  the  knowledge 
and  skills  needed  to  fulfill  their  job 
responsibilities,  in  accordance  with  the 
requirements  of  45  CFR  1306.23. 

(3)  At  a  minimum,  this  system  must 
include  an  ongoing  education  program 
for  relevant  staff  and  volunteers  which 
include,  among  other  things,: 

(i)  Methods  for  identifying  and 
reporting  child  abuse  and  neglect  that 
comply  with  applicable  State  and  local 
laws  using  so  far  as  possible,  a  helpful, 
rather  than  a  punitive  attitude  toward 
abusing  or  neglecting  parents  and  other 
care  takers;  and 

(ii)  Methods  for  planning  for 
successful  child  and  family  transitions 
to  and  from  the  Early  Head  Start  or 
Head  Start  program. 
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(4)  Grantee  and  delegate  agencies 
must  provide  training  to  Early  Head 
Start  and  Head  Start  governing  body 
members  and  to  Head  Start  Policy 
Council  and  Policy  Committee  members 
to  enable  them  to  cairry  out  their 
program  governance  responsibilities 
effectively. 

$13(R53    Facilities,  materials,  and 
equipment 

(a)  Head  Start  physical  environment 
and  facilities.  (1)  Grantee  and  delegate 
agencies  operating  center-based 
programs  must  provide  a  physical 
environment  and  facilities  conducive  to 
learning  and  reflective  of  the  different 
stages  of  development  of  each  child. 
Grantee  and  delegate  agencies  must 
strive  to  achieve  this  environment  in 
settings  for  other  program  options  as 
well. 

(2)  Grantee  and  delegate  agencies 
must  provide  appropriate  center  space 
for  the  conduct  of  all  program  activities. 
(See  45  CFR  1308.4  for  specific  access 
requirements  for  children  with 
disabilities.) 

(3)  The  center  space  provided  by 
grantees  and  delegate  agencies  must  be 
organized  into  functional  areas  that  can 
be  recognized  by  the  children  and  that 
allow  for  individual  activities  and  social 
interaiTtions. 

(4)  The  indoor  and  outdoor  space  in 
Early  Head  Start  or  Head  Start  centers 
used  by  mobile  infants  and  toddlers 
mast  be  located  away  from  general 
walkways  and  from  areas  used  by  older 
children. 

(5)  Centers  must  have  at  least  35 
square  feet  of  usable  indoor  space  per 
child  available  for  the  care  and  use  of 
children  (i.e.,  exclusive  of  bathrooms, 
halls,  kitchen,  staff  rooms,  and  storage 
places)  and  at  least  75  square  feet  of 
usable  outdoor  play  space  per  child. 

(6)  Facilities  owned  or  operated  by 
Early  Head  Start  and  Head  Start  grantee 
or  delegate  agencies  must  meet  the 
licensing  requirements  of  45  CFR 
1306.30. 

(7)  Grantee  and  delegate  agencies 
must  provide  for  the  maintenance, 
repair,  and  security  of  all  Early  Head 
Start  and  Head  Start  facilities,  materials 
and  equipment. 

(8)  Grantee  and  delegate  agencies 
must  provide  a  center-based 
environment  free  of  toxins,  such  as 
cigarette  smoke,  pesticides,  herbicides, 
and  other  air  pollutants  as  well  as  soil 
and  water  contaminants.  Programs  must 
ensure  that  no  child  is  present  when  the 
spraying  of  pesticides  or  herbicides  is 
conducted. 

(9)  Outdoor  play  areas  at  center-based 
programs  must  be  arranged  so  as  to 
prevent  any  child  from  leaving  the 


premises  and  getting  into  unsafe  and 
unsupervised  areas.  Enroute  to  play 
areas,  children  must  not  be  exposed  to 
vehicular  traffic  without  supervision. 
(10)  Grantee  and  delegate  agencies 
must  conduct  an  annual  safety 
inspection  to  ensure  that  each  facility's 
space,  light,  ventilation,  heat,  and  other 
physical  arrangements  are  consistent 
with  the  health,  safety  and 
developmental  needs  of  children.  At  a 
minimum,  agencies  must  ensure  that: 

(i)  In  climates  where  such  systems  are 
necessary,  there  is  a  safe  and  effective 
heating  and  cooling  system  that  is 
insulated  to  protect  children  and  staff 
from  potential  bums; 

(ii)  No  highly  flammable  furnishings, 
decorations,  or  materials  that  emit 
highly  toxic  fumes  when  burned  are 
used: 

(iii)  Flammable  and  other  dangerous 
materials  and  potential  poisons  are 
stored  in  locked  cabinets  or  storage 
facilities  separate  from  stored 
medications  and  food  and  are  accessible 
only  to  authorized  persons.  All 
medications,  including  those  required 
for  staff  and  volunteers,  are  labeled, 
stored  under  lock  and  key,  refrigerated 
if  necessary,  and  kept  out  of  the  reach 
of  children; 

(iv)  Rooms  are  well  lit  and  provide 
emergency  lighting  in  the  case  of  power 
failure; 

(v)  Approved,  working  fire 
extinguishers  are  readily  available: 

(vi)  An  appropriate  number  of  smoke 
detectors  are  installed  and  tested 
regularly; 

(vii)  Exits  are  clearly  visible  and 
evacuation  routes  are  clearly  marked 
and  posted  so  that  the  path  to  safety 
outside  is  unmistakable.  (See  45  CFR 
1304.22  for  additional  emergency 
procedures); 

(viii)  Indoor  and  outdoor  premises  are 
cleaned  daily  and  kept  free  of 
undesirable  and  hazardous  materials 
and  conditions: 

(ix)  Paint  coatings  on  both  interior 
and  exterior  premises  used  for  the  care 
of  children  do  not  contain  hazardous 
quantities  of  lead; 

(x)  Electrical  outlets  accessible  to 
children  prevent  shock  through  the  use 
of  child-resistant  covers,  the  installation 
of  child-protection  outlets,  or  the  use  of 
safety  plugs; 

(xi)  Windows  and  glass  doors  are 
constructed,  adapted,  or  adjusted  to 
prevent  injury  to  children; 

(xii)  Only  sources  of  water  approved 
by  the  local  or  State  health  authority  are 
used; 

(xiii)  Toilets  and  handwashing 
facilities  are  adequate,  clean,  in  good 
repair,  and  easily  reached  by  children. 
Toileting  and  diapering  areas  must  be 


separated  from  areas  used  for  cooking, 
eating,  or  children's  activities; 

(xiv)  Toilet  training  equipment  is 
provided  for  children  being  toilet 
trained; 

(xv)  All  sewage  and  liquid  waste  is 
disposed  of  through  a  locally  approved 
sewer  system,  and  garbage  and  trash  are 
is  stored  in  a  safe  and  sanitary  manner; 
and 

(xvi)  Adequate  provisions  are  made 
for  children  with  disabilities  to  ensure 
their  safety,  comfort,  and  participation. 

(b)  Head  Start  equipment,  toys, 
materials,  and  furniture.  (1)  Grantee  and 
delegate  agencies  must  provide  and 
arrange  sufficient  equipment,  toys, 
materials,  and  furniture  to  meet  the 
needs  and  facilitate  the  participation  of 
children  and  adults.  Equipment,  toys, 
materials,  and  furniture  owned  or 
operated  by  the  grantee  or  delegate 
agency  must  be: 

(i)  Supportive  of  the  specific 
educational  objectives  of  the  local 
program; 

(ii)  Supportive  of  the  cultural  and 
ethnic  backgrounds  of  the  children: 

(iii)  Age-appropriate  and  supportive 
of  the  abilities  and  developmental  needs 
of  each  child  served,  with  special 
consideration  for  the  needs  of  children 
with  disabilities; 

(iv)  Accessible,  attractive,  and 
inviting  to  children; 

(v)  IDesigned  to  provide  a  variety  of 
learning  experiences  and  to  encourage 
each  child  to  experiment  and  explore; 
and 

(vi)  Stored  in  a  safe  and  orderly 
fashion  when  not  in  use. 

(2)  Infant  and^oddler  toys  must  be 
made  of  non-toxic  materials  that  can  be 
sanitized. 

(3)  To  reduce  the  risk  of  Sudden 
Infant  Death  Syndrome  (SIDS),  all 
sleeping  arrangements  for  infants  must 
use  firm  mattresses  and  avoid  soft 
bedding  materials  such  as  comforters, 
pillows,  fluffy  blankets  or  stuffed  toys. 

Subpart  E— Implementation  and 
Enforcement 

§1304.60    Compliance. 

(a)  Head  Start  grantee  and  delegate 
agencies  funded  for  indefinite  project 
periods  must  comply  with  the 
requirements  of  this  part  in  accordance 
with  the  effective  dates  set  forth  in  45 
CFR  1304.2. 

(b)  If  the  responsible  HHS  official,  as 
a  result  of  information  obtained  from  a 
review  of  a  Head  Start  program, 
determines  a  program  to  have  one  or 
more  deficiencies,  he  or  she  must  notify 
the  grantee  promptly  in  writing  of  the 
finding,  identifying  the  deficiencies 
which  constitute  a  violation  of  the 
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minimum  requirements,  and  informing 
the  grantee  that  it  must  correct  them 
either  immediately,  effective  on  a 
specified  date  or  pursuant  to  an 
approved  Quality  Improvement  Plan. 

(c)  If  the  responsible  HHS  official,  as 
a  result  of  information  obtained  on  the 
basis  of  a  review  of  a  Head  Start 
program,  determines  a  program  to  be  out 
of  compliance  with  the  Program 
Performance  Standards,  other 
requirements  of  the  Head  Start 
regulations,  the  Act  or  the  terms  and 
conditions  of  the  grant  and  further 
determines  that  those  areas  of  non- 
compliance are  not,  judged  individually 
or  in  the  aggregate,  of  the  scope  and 
magnitude  that  constitute  a  program 
deficiency,  he  or  she  must  notify  the 
grantee  promptly  in  writing  of  those 
areas  of  non-compliance  and  inform  the 
grantee  that  it  has  the  period  stated  in 
the  notice,  not  to  exceed  90  days,  to 
come  into  compliance. 

(d)  The  Head  Start  program  must 
certify  to  the  responsible  HHS  official  at 
such  time  that  it  has  remedied  the 
specified  areas  of  non-compliance, 
providing  whatever  documentation  is 
requested  by  the  responsible  HHS 
official  to  confirm  such  compliance. 

(e)  If  the  Head  Start  program  caimot 
satisfactorily  document  that  it  has 
remedied  the  specified  areas  of  non- 
compliance, the  non-compliance  will 
then  constitute  a  deficiency;  and  the 
responsible  HHS  official  shall  require 
the  grantee  to  correct  the  areas  of  non- 
compliance either  immediately, 
effective  on  a  specific  date,  or  pursuant 
to  an  approved  Quality  Improvement 
plan.  The  Head  Start  program  shall  have 
no  more  than  one  year  under  a  Quality 
Improvement  plan  from  the  date  of  the 
initial  notification  of  the  existence  of 
the  areas  of  deficiency  to  remedy  the 
deficiency. 

§  1 304.61    Quality  improvement  plan. 

(a)  Upon  being  designated  as  a 
program  with  one  or  more  deficiencies 
to  be  corrected  pursuant  to  a  Quality 
Improvement  P15n,  the  Head  Start 
program  must  submit  to  the  responsible 
HHS  official  a  Quality  ImpQ^ement 
plan  which  specifies  the  actions  that  the 
grantee  will  take,  within  a  specified 
period  of  time,  to  remedy  the 
deficiencies  identified  under  §  1304.60. 

(b)  The  responsible  HHS  official, 
within  30  days  of  receipt  of  the  Quality 
Improvement  Plan,  will  inform  the 
program,  in  writing,  of  the  plan's 
approval  or  specify  the  reasons  that  the 
plan  is  disapproved. 

(c)  If  the  Quality  Improvement  Plan  is 
disapproved,  the  Head  Start  grantee 
must  submit  a  revised  Quality 
Improvement  Plan,  making  the  changes 


necessary  to  address  the  reasons  that  the 
initialplan  was  disapproved. 

(d)  Tne  Quality  Improvement  Plan 
must  indicate  the  time  frames  in  which 
the  grantee  will  remedy  its  deficiencies; 
in  no  case  can  this  period  of  time 
exceed  12  months  from  the  time  the 
grantee  is  notified  of  its  deficiencies. 

(e)  At  such  time  as  has  been  specified 
in  the  approved  Quality  Improvement 
Plan  for  the  correction  of  all 
deficiencies,  or  after  such  date  fixed  for 
immediate  resolution  in  a  letter,  if  the 
identified  deficiencies  have  not  been 
corrected,  the  responsible  HHS  official 
will  issue  a  letter  of  termination  or 
denial  of  refunding  under  45  CFR  part 
1303. 

PART  1301— HEAD  START  GRANTS 
ADMINISTRATION 

2.  The  authority  citation  for  Part  1301 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

3.  Section  1301.31  is  revised  to  read 
as  follows: 

§  1301.31    Personnel  policies. ' 

(a)  Written  policies.  Grantees  and 
delegate  agencies  must  establish  and 
implement  written  personnel  policies 
for  staff,  consultants,  and  volunteers 
that  are  approved  by  the  Policy  Council 
and  that  are  made  available  to  all 
grantee  and  delegate  agencies.  At  a 
minimum,  such  policies  must  include: 

(1)  Descriptions  of  each  staff, 
consultant,  and  volunteer  position, 
addressing,  as  appropriate,  roles  and 
responsibilities,  relevant  qualifications, 
salary,  and  employee  benefits.  (See  45 
CFR  1304.52(b),  Staff  qualifications.) 

(2)  A  description  of  the  procedures  for 
recruitment,  selection  and  termination. 
(See  paragraph  (b)  of  this  Section,  Staff 
recruitment  and  selection  procedures.) 

(3)  Standards  of  conduct.  (See  45  CFR 
1304.52(g),  Standards  of  conduct.) 

(4)  Descriptions  of  methods  for 
providing  staff  and  volunteers  with 
opportunities  for  training,  development, 
and  advancement.  (See  45  CFR 
1304.52(k),  Training  and  development.) 

(5)  A  description  of  the  procedures  for 
conducting  staff  performance  appraisals. 
(See  45  CFR  1304.52  (h),  Staff 
performance  appraisals.) 

(6)  Assurances  that  the  program  is  an 
equal  opportunity  employer  and  does 
not  discriminate  on  the  basis  of  gender, 
race,  ethnicity,  religion  or  disability; 
and 

(7)  A  description  of  employee- 
management  relation  procedures, 
including  those  for  managing  employee 
grievances  and  adverse  actions. 

(b)  Staff  recruitment  and  selection 
procedures.  (1)  Before  an  employee  is 


hired,  grantee  or  delegate  agencies  must 
conduct: 

(i)  An  interview  with  the  applicant; 

(ii)  A  verification  of  personal  and 
employment  references;  and 

(iii)  A  State  or  national  criminal 
record  check,  as  required  by  State  law 
or  administrative  requirement. 

(2)  Grantee  and  delegate  agencies 
must  require  that  all  current  and 
prospective  employees  and  volunteers 
sign  a  declaration  prior  to  employment 
or  volunteer  work  that  lists: 

(i)  All  pending  and  prior  criminal 
arrests  and  charges  related  to  child 
sexual  abuse  and  their  disposition; 

(ii)  Convictions  related  to  other  forms 
of  child  abuse  and  neglect:  and 

(iii)  All  convictions  of  violent 
felonies. 

(3)  Grantee  and  delegate  agencies 
must  review  each  application  for 
employment  individually  in  order  to 
assess  the  relevancy  of  an  arrest,  a 
pending  criminal  charge,  or  a 
conviction. 

(4)  Grantee  and  delegate  agencies 
must  perform  outreach  to  encourage 
individuals  from  the  community  to  • 
participate  as  volunteers  in  the  Head 
Start  program. 

(c)  Declaration  exclusions.  The 
declaration  required  by  paragraph  (b)(2) 
of  this  section  may  exclude; 

(1)  Traffic  fines  of  $200.00  or  less; 

(2)  Any  offense,  other  than  any 
offense  related  to  child  abuse  and/or 
child  sexual  abuse  or  violent  felonies, 
committed  before  the  prospective 
employees  18th  birthday  which  was 
finally  adjudicated  in  a  juvenile  court  or 
under  a  youth  offender  law: 

(3)  Any  conviction  the  record  of 
which  has  been  expunged  under  Federal 
or  State  law;  and 

(4)  Any  conviction  set  aside  under  the 
Federal  Youth  Corrections  Aci  or 
similar  State  authority. 

(d)  Probationary  period.  The  poUcies 
governing  the  recruitment  and  selection 
of  staff  must  provide  for  a  probationary- 
period  for  all  new  employees  that 
allows  time  to  monitor  employee 
performance  and  to  examine  and  act  on 
the  results  of  the  criminal  record  checks 
discussed  in  paragraph  (b)  (1)  of  this 
section. 

(e)  Reporting  child  abuse  or  sexual 
abuse.  Grantee  and  delegate  agencies 
must  develop  a  plan  for  responding  to 
suspected  or  known  child  abuse  or 
sexual  abuse  as  defined  in  45  CFR 
1340.2(d)  whether  it  occurs  inside  or 
outside  of  the  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0980-01 73) 
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PART  1303— APPEAL  PROCEDURES 
FOR  HEAD  START  GRANTEES  AND 
CURRENT  OR  PROSPECTIVE 
DELEGATE  AGENOES 

3.  The  authority  citation  for  Part  1303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

4.  Section  1303.14  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  paragraph  (b)(4)  to  read  as  follows: 

§1303.14    Appeal  by  a  grantee  from  a 
tarmination  of  financial  aaatelance. 

•  •        •        •        * 

(b)  Financial  assistance  may  be 
terminated  for  any  or  all  of  the 
following  reasons: 

»         »        »         *         • 

(4)  The  grantee  has  in  existence  one 
or  more  deficiencies  as  defined  in  45 
CFR  part  1304; 
»         «        •         *        * 

5.  Section  1303.15  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§13(».15    Appeal  by  a  grantee  from  a 
denial  of  refunding. 

•  *        •         *        * 

(c)  Refunding  of  a  grant  may  be 
denied  for  existence  of  one  or  more 
deficiencies  as  defined  in  45  CFR  part 
1304. 

PART  1305-EUQIBILrrY, 
RECRUITMENT.  SELECTION. 
ENROLLMENT  AND  ATTENDANCE  IN 
HEAD  START 

6.  The  authority  Citation  for  Fart  1305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

7.  Section  1305.1  is  amended  by 
adding  a  sentence  at  the  end  to  read  as 
follows: 

$  1305.1     Purpose  and  scope. 

•  *         •         *         • 

These  requirements  are  to  be  used  in 
conjunction  with  the  Head  Start 
Program  Performance  Standards  at  45 
CFR  part  1304,  as  applicable. 

PART  1306— HEAD  START  STAFRNG 
REQUIREMENTS  AND  PROGRAM 
OPTIONS 

8.  The  authority  citation  for  Part  1306 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  9801  et  seq. 

9.  Section  1306.1  is  revised  to  read  as 
follows: 

§1306.1    Purpoae  and  scope. 

This  part  sets  forth  requirements  for 
Head  Start  program  staffing  and 
program  options  that  all  Head  Start 
grantees,  with  the  exception  of  Parent 
Child  Center  programs  must  meet.  The 
exception  for  Parent  Child  Centers  is  for 
fiscal  years  1995, 1996,  and  1997  as 
consistent  with  section  645A(e)(2)  of  the 
Head  Start  Act,  as  amended.  These 
requirements  including  those  pertaining 
to  staffing  patterns,  the  choice  of  the 
program  options  to  be  implemented  and 
the  acceptable  ranges  in  the 
implementation  of  those  options,  have 
been  developed  to  help  maintain  and 
improve  the  quality  of  Head  Start  and  to 
help  promote  lasting  benefits  to  the 
children  and  families  being  served. 
These  requirements  are  to  be  used  in 
conjimction  with  the  Head  Start 
Program  Performance  Standards  at  45 
CFR  part  1304,  as  applicable. 

10.  Section  1306.20  is  amended  by 
redesignating  paragraphs  (a)  through  (e) 
as  (b)  through  (f)  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§  1 306.20    Program  staffing  pattem& 

(a)  Grantees  must  meetjhe 
requirements  of  45  CFR  1304.52  (j). 
Staffing  patterns,  in  addition  to  the 
requirements  of  this  section. 
«        •        *        •        * 

11.  Section  1306.21  is  revised  to  read 
as  follows: 

§  1 306.21    Staff  qualification  requirements. 

Head  Start  programs  must  comply 
with  section  648A  of  the  Head  Start  Act 
and  any  subsequent  amendments, 
regarding  the  qualifications  of  classroom 
teachers. 

12.  Section  1306.30  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 306. 30    Provisions  of  comprehensive 
child  development  services. 

»        *        *         »        * 

(c)  The  I'acilities  used  by  Head  Start 
grantees  for  regularly  scheduled  center- 
based  and  combination  program  option 
classroom  activities  or  home-based 
group  socialization  activities  must 


comply  with  State  and  local 
requirements  concerning  licensing.  In 
cases  where  these  licensing  standards 
are  less  comprehensive  or  less  stringent 
than  the  Head  Start  regulations,  or 
where  no  State  or  local  licensing 
standards  are  applicable,  grantee  and 
delegate  agencies  are,  at  a  minimum, 
required  to  assure  that  their  facilities  are 
in  compliance  with  the  Head  Start 
Program  Performance  Standards  related 
to  the  safety  of  facilities  found  in  45 
CFR  1304.53(a),  Physical  environment 
and  facilities. 
•        *        *        *        * 

13.  Section  1306.33  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§1306.33    Home-based  program  option. 


(c)*  *  • 

(3)  Grantees  must  follow  the  nutrition 
requirements  specified  in  45  CFR 
1304.23(b)(2)  and  provide  appropriate 
snacks  and  meals  to  the  children  during 
group  sodaUzation  activities. 

PART  1308-HEAD  START  PROGRAM 
PERFORMANCE  STANDARDS  ON 
SERVICES  FOR  CHILDREN  WITH 
DISABILITIES 

14.  The  authority  citation  for  Part 
1308  continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

15.  Section  1308.6  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§1308.6    Assessment  of  children. 


(b)*  *  * 

(1)  Grantees  must  provide  for  health 
and  developmental  assessments  of  all 
Head  Start  children  in  accordance  with 
the  requirements  of  45  CFR  1304.20. 
This  doesJiot  preclude  starting 
assessment  in  the  spring,  before 
program  services  begin  in  the  fall. 
***** 

(PR  Doc.  96-9358  Filed  4-19-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Part  A  of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965 

AGENCY:  Department  of  Education. 
action:  Notice  of  Interpretation. 

SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  interprets  section 
1 112(c)(1)(H)  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965  to 
require,  beginning  in  fiscal  year  1997, 
that  local  educational  agencies  (LEAs) 
choosing  to  use  Title  I.  Part  A  funds  to 
provide  early  childhood  development 
services  to  low-income,  preschool 
children  comply  with  the  proposed 
Head  Start  performance  standards  in  45 
CFR  1304.21— Education  and  Early 
Childhood  Development.  The  U.S. 
Department  of  Health  and  Human 
Services  has  published  these  standards, 
among  others,  in  a  Notice  of  Proposed 
Rulemaking  elsewhere  in  this  issue  of 
the  Federal  Register.  Section  1112(c)(3) 
of  Title  I  exempts  an  LEA  from 
complying  with  tliese  performance 
standards  if  it  is  using  Title  I,  Part  A 
funds  to  operate  a  preschool  program 
using  the  Even  Start  model  or  to  expand 
its  Even  Start  program. 
DATES:  In  order  to  be  considered, 
.  comments  on  proposed  45  CFR  1304.21 
must  be  received  on  or  before  June  21, 
1996. 

ADDRESSES:  All  comments  on  the 
substance  of  the  performance  standards 
in  45  CFR  1304.21  should  be  addressed 
to  the  Associate  Commissioner.  Head 
Start  Bureau,  Administration  for 
Children,  Youth  and  Families,  P.O.  Box 
1182,  Washington.  DC.  20013. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  applicability  of  Head 
Start  performance  standards  to  Title  I 
preschool  programs,  contact  Mary  lean 
LeTendre,  Director,  Compensatory 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW  (Portals 
Building,  Room  4000),  Washington,  D.C. 
20202-6132.  Telephone  (202)  260-0826. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-80(MJ77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  A  number 
of  Federal  programs — most  notably. 
Head  Start,  Even  Start,  and  Part  A  of 
Title  I  of  the  Elementar\'  and  Secondar\' 
Education  Act  of  1965  (ESEA)— provide 
education  and  other  services  to 
preschool  children.  Federal  legislation 


increasingly  has  linked  services  under 
these  programs  to  expand  the  number  of 
children  who  can  be  served,  reduce 
duplication  of  effort,  and  provide 
smooth  transitions  from  preschool  to 
elementary  school.  For  example,  under 
Part  A  of  Title  I.  a  local  educational 
agency  (LEA)  must  describe  in  its  plan 
how  it  will  coordinate  and  integrate 
services  under  Part  A  with  other 
educational  services  such  as  Even  Start, 
Head  Start,  and  other  preschool 
programs,  including  plans  for  the 
transition  of  children  in  those  programs 
to  elementary  school  programs.  An  LEA 
must  also  describe,  if  appropriate,  how 
it  will  use  Part  A  funds  to  support 
preschool  programs  for  children, 
particularly  children  participating  in  a 
Head  Start  or  Even  Start  program.  If  an 
LEA  chooses  to  use  Title  I,  Part  A  funds 
to  provide  early  childhood  development 
services,  the  LEA.  must  assure  in  its  plan 
that,  beginning  in  fiscal  year  1997,  it 
will  comply  with  performance 
standards  established  under  section 
641  A(a)  of  the  Head  Start  Act.  It  is  this 
requirement  that  is  the  subject  of  this 
notice. 

Since  the  1970's,  program 
performance  standards  have  played  a 
central  role  in  the  Head  Start  program. 
These  standards  provide  a  definition  of 
quality  services  for  approximately  2,112 
community-based  organizations 
nationwide  that  administer  Head  Start; 
serve  as  training  guides  for  staff  and 
parents  on  the  key  elements  of  quality; 
provide  a  vision  of  service  delivery  to 
young  children  and  families  that  has 
served  as  a  catalyst  for  program 
development  and  professional 
education  and  training  in  the  preschool 
field;  and  provide  the  regulatory 
structure  for  the  monitoring  and 
enforcement  of  quality  standards  in 
Head  Start.  The  Head  Start  Act 
Amendments  of  1994  required  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  to  update  the  Head  Start 
performance  standards.  As  a  result, 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Associate  Commissioner  of 
the  Head  Start  Bureau.  Administration 
for  Children.  Youth  and  Families,  has 
published  a  Notice  of  Proposed 
Rulemaking  revising  those  standards. 

Section  1112(c)(1)(H)  of  Title! 
requires  an  LEA  to  assure  in  its  Title  I 
plan  that,  beginning  in  fiscal  year  1997, 
if  the  LEA  "chooses  to  use  [Part  A 
funds!  to  provide  early  childhood 
development  services  to  low-income 
children  below  the  age  of  compulsory 
school  attendance,  [the  LEA  will)  ensure 
that  such  services  comply  with  the 
performance  standards  established 
under  section  641  A(a)  of  the  Head  Start 
Act  •   •   •  "  The  proposed  performance 


standards  governing  early  childhood 
development  services  are  found  in  45 
CFR  1304.21 — Education  and  Early 
Childhood  Development.  These 
proposed  standards  would  ensure  that 
the  varied  experiences  provided  in  Title 
I  preschool  programs  would  help  each 
child  achieve  social,  emotional, 
intellectual,  and  physical  skills  in  a 
manner  appropriate  to  the  child's  age 
and  stage  of  development.  For  example, 
the  proposed  standards  would  require 
an  LEA  to  use  an  approach  to  child 
development  and  education  that  is 
developmentally  and  linguistically 
appropriate,  recognizing  that  children 
have  individual  preferences  and 
individual  patterns  of  development  as 
well  as  different  ability  levels,  cultures, 
and  learning  styles.  The  LEA  would  be 
required  to  develop  or  select,  in 
consultation  with  parents,  a  curriculum 
that,  for  example,  supports  each  child's 
individual  pattern  of  development  and 
learning,  provides  for  the  development 
of  cognitive  skills,  and  integrates  all 
educational  aspects  of  health,  nutrition, 
and  mental  health  services  into  its 
program  activities.  The  LEA  would  also 
be  required  to  support  the  social  and 
emotional  development  of  preschool 
children  by  building  trust,  setting  limits 
and  realistic  expectations,  and 
encouraging  respect.  Finally,  the  LEA 
would  be  required  to  provide  for  the 
development  of  each  child's  cognitive 
and  language  skills  and  promote  each 
child's  physical  growth  by  providing 
sufficient  time,  space,  materials,  and 
equipment  for  the  development  of  large 
and  small  motor  skills.  We  note  that 
section  1112(c)(3)  of  Title  I  exempts  an 
LEA  from  complying  with  these 
performance  standards  if  it  is  using  Title 
I.  Part  A  funds  to  operate  a  preschool 
program  using  the  Even  Start  model  or 
to  expand  its  Even  Start  program. 

Because  section  1112(c)(ll(H)  of  Title 
I  requires  an  LEA  to  comply  with  the 
performance  standards  relating  to  early 
childhood  development  services,  it  is 
our  interpretation  that  the  LEA  must 
comply  only  with  the  standards  in  45 
CFR  1304.21.  As  the  title  of  that 
section — "Education  and  Early 
Childhood  Development"— suggests, 
those  are  the  standards  that  govern  early 
childhood  development  services. 
Moreover,  those  standards  support  the 
primary  purpose  of  Title  I:  To  improve 
the  capacity  of  schools  to  provide 
educational  services  to  assist 
educationally  disadvantaged  children, 
including  preschool  children,  to  achieve 
the  same  high  academic  standards 
expected  of  all  children.  This 
interpretation  is  consistent  with  the 
flexibility  the  Title  I  statute  provides 
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LEAs  in  implementing  Title  I  programs 
and  takes  into  account  that  other  Title 
I  provisions  address  many  of  the 
remaining  topics  covered  by  HHS' 
proposed  performance  standards 
applicable  to  Head  Start  grantees,  such 
as  parent  involvement,  program 
improvement,  fiscal  management,  and 
recordkeeping. 

To  assist  LEAs  operating  Title  I 
preschool  programs  to  understand  and 
comment  on  the  proposed  Head  Start 
performance  standards  that  would  apply 
to  their  programs,  we  have  included  the 
text  of  proposed  §  1304.21  following 
this  paragraph.  Please  note  that  any 
comments  on  the  substance  of  these 
proposed  standards  as  they  impact  Title 
I  preschool  programs  should  be  sent  to 
the  Associate  Commissioner  of  the  Head 
Start  Bureau  at  the  address  at  the 
beginning  of  this  notice.  For  information 
on  the  applicability  of  the  Head  Start 
Performance  Standards  to  Title  I 
preschool  programs,  please  contact  the 
Director  of  Compensatory  Education 
Programs  at  the  address  at  the  beginning 
of  this  notice. 

The  following  is  the  text  of  §  1304.21 
of  the  proposed  Head  Start  Performance 
Standards: 

§  1 304.21    Education  and  Early  Childhood 
Development 

(a)  Child  development  and  education 
approach  for  all  children.  (1)  In  order  to  help 
children  gain  the  skills  and  confidence 
necessary  to  be  prepared  to  succeed  in  their 
present  environment  and  with  later 
responsibilities  in  school  and  life,  grantee 
and  delegate  agencies'  approach  to  child 
development  and  education  must — 

(i)  Be  developmentally  and  linguistically 
appropriate,  recognizing  that  children  have 
individual  preferences  and  individual 
patterns  of  development  as  well  as  different 
ability  levels,  cultures,  ages,  and  learning 
styles; 

(ii)  Provide  an  environment  of  acceptance 
that  supports  and  respects  each  child's 
gender,  culture,  language,  and  ethnicity;  and 

(ill)  In  center-ttased  settings,  provide  a 
balanced  daily  program  of  staff-directed  and 
child-initiated  activities,  including 
individual  and  small  group  activities. 

(2)  Parents  must  be— 

(i)  Invited  to  become  integrally  involved  in 
the  development  of  the  program's  curriculum 
and  approach  to  child  development  and 
education;  and 

(ii)  Provided  opportunities  to  increase  their 
child  observation  skills  and  to  share 
assessments  with  staff  that  will  help  plan  the 
learning  experiences. 

(3)  Grantee  and  delegate  agencies  must 
support  social  and  emotional  development 
by- 

(i)  Encouraging  development  which 
enhances  each  child's  strengths  by — 

(A)  Building  trust: 

(B)  Fostering  independence: 

(C)  Setting  consistent  limits  and  realistic 
expectations; 


(D)  Encouraging  respect  for  the  feelings 
and  rights  of  others;  and 

(E)  Supporting  and  respecting  the  home 
language  and  culture  of  each  child  in  ways 
that  support  the  child's  health  and  well- 
being:  and 

(ii)  Allowing  routines  and  transitions  to 
occur  in  a  timely,  predictable  and  unrushed 
manner  according  to  each  child's  needs. 

(4)  Grantee  and  delegate  agencies  must 
provide  for  the  development  of  each  child's 
cognitive  and  language  skills  by — 

(i)  Supporting  each  child's  learning,  using 
various  strategies,  including 
experimentation,  inquiry,  observation,  play 
and  exploration; 

(ii)  Ftoviding  opportunities  for  creative 
self-expression  through  activities  such  as  art. 
music,  movement,  and  dialogue; 

(iii)  Promoting  interaction  and  language 
use  among  children  and  between  children 
and  adults;  and 

(iv)  Supporting  emerging  literacy  and 
numeracy  development  through  materials 
and  activities  according  to  the  developmental 
level  of  each  child. 

(5)  In  center-based  settings,  grantee  and 
delegate  agencies  must  promote  each  child's 
physical  growth  by — 

(i)  Providing  sufficient  time,  indoor  and 
outdoor  space,  equipment,  materials  and 
adult  guidance  for  active  play  or  movement 
that  support  the  development  of  large  muscle 
skills; 

(ii)  Providing  appropriate  time,  sp^ce, 
equipment,  materials  and  adult  guidance  for 
the  development  of  small-motor  skills 
according  to  each  child's  developmental 
level;  and 

(iii)  Providing  an  appropriate  environment 
and  adult  guidance  for  the  participation  of 
children  with  special  needs. 

(b)  Child  development  and  education 
approach  for  infants  and  toddlers.  (1) 
Grantee  and  delegate  agencies  must  provide 
an  environment  for  infants  and  toddlers 
which  encourages — 

(i)  The  development  of  secure  relationships 
in  out-of-home  care  settings  for  infents  and 
toddlers  by  having  a  limited  number  of 
consistent  caregivers  over  as  extended  a 
period  of  time  as  possible.  Staff  caregivers 
must  be  able  to  understand  the  child's 
family's  culture  and,  whenever  possible, 
speak  the  child's  language: 

(ii)  Trust  and  emotional  security  so  that 
each  child  can  explore  his  or  her 
environment  according  to  his  or  her 
developmental  level;  and 

(iii)  Opportunities  for  each  child  to  explore 
a  variety  of  sensory  and  motor  experiences 
with  support  and  stimulation  from  staff 
caregivers  or  family  members. 

(2)  Grantee  and  delegate  agencies  must 
support  the  social  and  emotional 
development  of  infants  and  toddlers  by 
providing  an  environment  that — 

(i)  Encourages  the  development  of  self- 
knowledge,  self-awareness,  autonomy,  and 
self-expression;  and 

(ii)  Supports  the  emerging  communication 
skills  of  infants  and  toddlers  by  providing 
daily  opportunities  for  each  child  to  listen 
and  express  himself  or  herself  freely. 

(3)  Grantee  and  delegate  agencies  must 
provide  an  environment  that  promotes  the 


physical  development  of  infants  and  toddlers 
by- 

(i)  Providing  opportunities  for  small-motor 
development  that  encourage  the  control  and 
coordination  of  small.  sp>eciaHzed  motions, 
using  the  eyes,  mouth,  hands,  and  feet 

(ii)  Supporting  the  development  of  the 
new-found  physical  skills  of  infants  and 
toddlers  such  as  grasping,  pulling,  pushing, 
crawling,  walking,  and  climbing;  and 

(iii)  Allowing  and  enabling  children  to 
independently  use  toilet  facilities  when  it  is 
developmentally  appropriate  and  when 
efforts  to  encourage  toilet  training  are 
supported  by  the  parents. 

(c)  Child  development  and  education 
approach  for  preschoolers.  (1)  Grantee  and 
delegate  agencies,  in  collaboration  with  the 
parents,  must  develop  or  select  a  curriculum 
that  is  adapted  for  each  group  and  applied 
consistently  in  the  program  and  that — 

(i)  Supports  each  child's  individual  pattern 
of  development  and  learning: 

(ii)  Provides  for  the  development  of 
cognitive  skills  by  encouraging  each  child  to 
organize  his  or  her  experiences,  to 
understand  concepts,  and  to  develop  age 
appropriate  skills  in  literacy,  numeracy, 
reasoning,  problem  solving  and  decision- 
making, which  form  a  foundation  for  school 
success 

(iii)  Integrates  all  educational  asp>ects  of  the 
health,  nutrition,  and  mental  health  services 
into  program  activities; 

(iv)  Ensures  that  the  program  environment 
helps  children  develop  emotional  security 
and  facility  in  social  relationships; 

(v)  Enhances  each  child's  understanding  of 
self  as  an  individual  and  as  a  member  of  a 
group; 

(vi)  Provides  each  child  with  oppK>rtunities 
for  success  to  help  develop  feelings  of 
comf)etence.  self-esteem,  and  f)ositive 
attitudes  toward  learning:  and 

(vii)  Provides  individual,  small  group  and 
larg^  group  activities  kmth  indoors  and 
outdoors. 

(2)  Staff  must  use  a  variety  of  strategies  to 
promote  and  support  children's  learning  and 
developmental  progress  based  on  the 
assessment  of  each  child's  individual 
strengths  and  needs. 

Waiver  of  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (APA) 
(5  U.S.C.  553),  it  is  the  practice  of  the 
Department  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rules.  However,  under  section 
553(b)(A)  of  the  APA.  the  Department  is 
not  required  to  offer  the  public  an 
opportunity  to  comment  on  an 
interpretive  rule  that  merely  advises  the 
public  of  the  Department's  construction 
of  a  statute  that  it  administers.  Because 
this  notice  sets  forth  the  Assistant 
Secretary's  interpretation  of  section 
1112(c)(1)(H)  of  Title  I.  public  comment, 
pursuant  to  5  U.S.C.  553(b)(A),  is 
unnecessary. 

(Catalog  of  Federal  Domestic  Assistance 
Numtjer  84.010.  Improving  Programs 
Operated  by  Local  Educational  Agencies) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201  and  331 
[DockBt  No.  9ON-O3O0] 
RIN0910-AAft3 

Drug  Labeling;  Sodium  Latwiing  for 
Over-the-Counter  Drugs 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule  with  opportunity  for 

comments 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
general  labeling  provisions  for  over-the- 
counter  (OTC)  drug  products  to  require 
that  the  sodium  content  of  all  OTC  drug 
products  intended  for  oral  ingestion  be 
included  in  labeling  when  the  product 
contains  5  milligrams  (mg)  or  more 
sodium  per  a  single  dose;  require  that 
all  OTC  drug  products  intended  for  oral 
ingestion  containing  more  than  140  mg 
sodium  in  the  labeled  maximum  daily 
dose  bear  a  general  warning  that  persons 
who  are  on  a  sodium-restricted  diet 
should  not  take  the  product  unless 
directed  by  a  doctor;  and  provide  for  the 
voluntary  use  of  certain  terms  ("sodium 
free."  "very  low  sodium."  and  "low 
sodium")  relating  to  an  OTC  drug 
product's  sodium  content  per  labeled 
maximum  daily  dose.  FDA  is  issuing 
this  final  rule  in  order  to  provide 
uniform  sodium  content  labeling  for  all 
OTC  drug  products  intended  for  oral 
ingestion  (whether  marketed  under  an 
OTC  drug  monograph,  an  approved 
application,  or  no  application),  and  to 
provide  for  the  voluntary  use  in  OTC 
drug  labeling  of  the  same  terms  used  to 
describe  sodium  content  in  food 
labeling. 

DATES:  This  final  rule  is  effective  April 
22,  1997;  written  comments  by  [uly  22, 
1996. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
30.5),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
RockviUe,  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Researt:h  (HFD-105). 
Food  and  Drug  Administration,  .seOO 
Fishers  Lane,  Roc;kville,  MD  20857, 
301-«27-2304. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 
In  the  Federal  Register  of  April  25, 


amend  the  general  labeling  provisions 
for  OTC  drug  products  to:  (1)  Require 
that  the  sodium  content  of  all  orally 
administered  OTC  drug  products  be 
included  in  labeling  when  the  product 
contains  5  mg  or  more  sodium  per  a 
single  recommended  dose;  (2)  require 
that  orally  administered  OTC  drug 
products  containing  more  than  140  rag 
sodium  in  the  maximum  recommended 
daily  dose  be  labeled  with  a  general 
warning  that  persons  who  are  on  a 
sodium-restricted  diet  should  not  take 
the  product  unless  directed  by  a  doctor; 
and  (3)  provide  for  the  voluntary  use  of 
certain  descriptive  terms  relating  to  the 
OTC  drug  product's  sodium  content. 
FDA  issued  the  notice  of  proposed 
rulemaking  in  order  to  provide  uniform 
sodium  content  labeling  for  all  orally 
administered  OTC  drug  products,  and  to 
provide  for  the  voluntary  use  in  OTC 
drug  labeling  of  the  same  descriptive 
terms  as  those  used  to  describe  sodium 
content  in  food  labeling.  To  promote 
uniformity,  the  agency  also  proposed  to 
delete  the  existing  sodium  labeling 
requirements  in  the  final  monograph  for 
OTC  antacid  drug  products  (21  CFR  part 
331). 

Interested  persons  were  invited  to  file 
written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  and  to  file  comments  on 
the  agency's  economic  impact 
determination  by  June  24. 1991.  In  the 
Federal  Register  of  June  12.  1991  (56  FR 
26946).  FDA  published  a  notice 
extending  the  comment  period  until 
July  24,  1991. 

In  response  to  the  proposed  rule, 
comments  were  received  from  five  state 
governments,  five  manufacturers,  two 
trade  associations,  one  health 
professional  association,  one  consumer 
organization,  and  FDA  employees.  No 
comments  were  received  on  the 
agency's  economic  impact 
determination. 

Based  on  comments  received,  the 
agency  is  seeking  comments  from 
interested  individuals  on  whether  this 
final  rule  should  be  amended  to  include 
sodium  content  labeling  for  OTC  rectal 
laxative,  vaginal,  dentifrice, 
mouthwash,  and  mouth  rinse  drug 
products.  (See  section  I.B..  comment  6 
of  this  document.)  Comments  should  be 
sent  to  the  Dockets  Management  Branch 
(address  above)  by  July  22.  1996. 

II.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments 

1.  Most  comments  generally 


1991  (56  FR  19222),  FDA  proposed  to         supported  the  proposal  to  include 


sodium  content  in  OTC  drug  product 
labeling.  A  number  of  the  comments 
stated  that  this  labeling  would  be 
especially  helpful  to  those  individuals 
who  must  restrict  their  sodium  intake, 
specifically  the  elderly.  Several 
comments  were  opposed  to  the  warning 
statement  (see  section  II. D.,  comment  12 
of  this  document). 

2.  Several  comments  supported 
uniform  sodium  labeling  for  foods  and 
OTC  drug  products.  One  comment 
favored  use  of  the  descriptive  terms 
"sodium  free,"  "very  low  sodium,"  and 
"low  sodium"  for  OTC  drug  products 
because  food  labeling  has  made  these 
terms  familiar  to  consumers  on  a  low- 
sodium  diet.  However,  the  comment 
strongly  opposed  sodium  warning 
labeling  for  OTC  drug  products,  which 
it  considered  unnecessary  and 
counterproductive  (see  also  section 
II.D.,  comment  12  of  this  document). 
Another  comment  noted  that  the 
proposed  sodium  warning  requirement 
for  those  OTC  drugs  containing  over  140 
mg  sodium  per  maximum  recommended 
daily  dose  is  consisteijt  with  the 
labeling  of  foods.  The  comment  noted 
that  consumers  are  familiar  with  food 
labeling  where  a  serving  containing  140 
mg  or  less  sodium  is  considered  "low 
sodium." 

Another  comment  acknowledged  the 
value  of  the  proposed  terms,  provided 
they  are  consistent  with  those  used  in 
food  labeling.  However,  the  comment 
contended  that  basing  drug  labeling  on 
"per  maximum  daily  dosage"  is 
inconsistent  with  food  labeling  which  is 
based  on  "per  serving."  The  comment 
indicated  that  "per  dose"  labeling  for 
drugs  would  be  more  consistent  with 
the  food  labeling.  The  comment  also 
noted  that  sodium  labeling  for  foods  has 
no  warning  threshold,  while  the 
proposed  sodium  labeling  for  OTC  drug 
products  does  have  a  warning  threshold. 
Another  comment  stated  that  drugs  are 
not  produced,  consumed,  or  regulated 
like  foods  and  thus  should  not  be 
treated  like  foods  for  warning  purposes. 

FDA  does  not  consider  sodium 
labeling  for  OTC  drug  products  to  be 
either  unnecessary  or 
counterproductive.  The  agency  has 
determined  that  such  labeling  is 
important  and,  wherever  possible, 
should  be  comparable  to  that  used  for 
foods  because  consumers  are  already 
familiar  with  that  labeling.  While 
consumption  patterns  for  drugs  are  not 
the  same  as  those  for  foods,  a  substantial 
portion  of  daily  sodium  intake  can  come 
from  OTC  drugs,  especially  those  used 
frequently,  such  as  antacids,  internal 
analgesics,  and  laxatives.  Thus,  the 
agency  concludes  that  consumers 
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should  be  informed  about  the  sodium 
content  of  drugs  as  well  as  foods. 

The  agency  believes  that  "maximum 
daily  dose"  is  the  most  appropriate 
basis  for  sodium  descriptor  labeling  of 
OTC  drug  products,  even  though  this 
basis  differs  from  that  for  food  labeling. 
Consumers  may  use  multiple  doses  per 
day  of  many  OTC  drug  products,  and 
OTC  drug  product  labeling  informs 
consumers  how  much  of  a  drug  can  be 
safely  consumed  daily.  On  the  other 
hand,  in  many  cases  only  a  single 
serving  of  many  different  foods 
containing  sodium  is  likely  to  be 
consumed  in  1  day,  although  there  is  no 
upper  limit  on  the  number  of  servings 
that  could  be  consumed.  Thus,  the 
consumption  patterns  vary  for  foods  and 
for  drugs.  Because  of  food  consumption 
patterns,  nutritional  labeling,  including 
the  descriptive  terms  used,  is  based  on 
"per  serving,"  and  the  consumer  must 
determine  the  total  daily  intake  of  each 
food.  By  contrast.  OTC  drugs  have  a  safe 
consumption  limit,  and  sodium  labeling 
is  more  appropriately  based  on  the 
labeled  maximum  daily  dosage.  The 
agency  is  using  the  term  "labeled 
maximum  daily  dosage"  in  place  of 
"maximum  recommended  daily  dosage" 
to  indicate  that  this  dosage  appears  in 
the  product's  labeling. 

Although  the  use  of  descriptive  terms 
for  sodium  in  the  labeling  of  foods  is 
based  on  the  sodium  content  "per 
serving"  rather  than  on  a  "maximum 
daily  intake,"  physicians  usually 
monitor  a  patient's  total  daily  sodium 
intake,  not  how  much  is  consumed  at 
each  meal.  When  physicians  instruct 
people  to  maintain  a  low-sodium  diet, 
the  physicians  and  individuals 
determine  what  foods  to  avoid  to  keep 
the  daily  sodium  intake  at  an  acceptable 
level.  If  an  antacid  is  needed,  total^daily 
sodium  intake  can  be  reduced  by  using 
a  calcium  antacid  rather  than  a  sodium 
antacid. 

The  agency  acknowledges  that  the 
basis  for  the  descriptive  terms  for 
sodium  labeling  of  OTC  drug  products 
is  not  the  same  as  for  food  labeling. 
Nonetheless,  the  agency  considers  the 
two  to  be  consistent.  In  general,  the 
amount  of  sodium  derived  from  a  given 
OTC  drug  in  1  day  is  limited  to  the 
amount  contained  in  the  labeled 
maximum  daily  dosage,  while  that 
derived  from  a  given  food  is  often  the 
amount  of  sodium  in  a  single  daily 
serving.  Therefore,  in  this  final  rule  for 
OTC  drug  product  labeling  the  agency  is 
providing  for  the  voluntary  use  of 
descriptive  terms  for  sodium  that  are 
based  on  the  labeled  maximum  daily 
dose.  (See  also  section  n.E..  comment  15 
of  this  document.) 


3.  One  comment  expressed  concern 
that  descriptive  terms  based  on  sodium 
content  using  rounded-off  numbers 
could  be  different  from  descriptive 
terms  based  on  sodium  content  using 
actual  numbers.  The  comment  stated 
that  potential  compliance  problems 
could  arise  if  an  FDA  inspector 
examined  the  label  of  an  affected 
pipduct,  multiplied  the  rounded-off, 
approximated  sodium  content  number 
by  the  maximum  recommended  daily 
dose,  and  arrived  at  a  number  that  did 
not  fall  within  the  range  that  correlates 
to  the  descriptive  term  on  the  label.  The 
comment  contended  that  calculations 
for  descriptive  terms  should  be  done 
using  actual  sodium  content  numbers. 
The  comment  suggested  that  if 
discrepancies  between  actual  and 
rounded-ofT  numbers  occur,  reasonable 
documentation  showing  the  method  of 
calculation  using  the  actual  sodium 
content  numbers  should  be  accepted  as 
sufficient  to  resolve  the  matter. 

Another  comment  supported  the  first 
comment's  position  on  the  rounding-off 
rules.  The  comment  mentioned  the 
sodium  content  labeling  regulation  for 
food  in  §  101.9(g)(5)  (21  CFR 
101.9(g)(5)),  which  states:  "A  food  with 
a  label  declaration  of  calories,  sugars, 
total  fat,  saturated  fat,  cholesterol,  or 
sodium  shall  be  deemed  to  be 
misbranded  under  section  403(a)  of  the 
act  if  the  nutrient  content  of  the 
composite  is  greater  than  20  percent  in 
excess  of  the  value  for  that  nutrient 
declared  on  the  label."  This  regulation, 
referred  to  as  the  "120  percent  rule," 
provides  an  upper  limit  to  the  amount 
that  sodium  content  may  vary  in  food, 
above  which  a  product  would  be 
deemed  misbranded.  The  comment 
suggested  that  such  a  rule  for  the  upper 
limit  of  variation  for  sodium  labeling  for 
OTC  drugs,  without  an  accompanying 
lower  limit,  would  be  reasonable 
because  manufacturers  will  tend  to 
declare  as  low  a  sodium  content  as  is 
reasonable  for  the  product.  The 
comment  contended  that  applying  the 
"120  percent  rule"  to  sodium  labeling  of 
OTC  drugs  would  alleviate  many  of  the 
compliance  issues  associated  with 
providing  a  sodium  content  on  the  label 
that  is  different  from  the  actual  sodium 
content,  ^' 

The  agency  has  reconsidered  the 
"rounding-off  provision  and  concludes 
that  rounding-off  could  result  in 
potential  discrepancies  between  the 
actual  and  apparent  sodium  content, 
and  may  lead  to  consumer  confusion. 
For  instance,  if  the  actual  sodium 
content  of  a  product  is  8  mg  per  dosage 
unit  and  the  product  is  to  be  taken  four 
times  daily,  the  labeled  maximum  daily 
dose  is  32  mg.  Because  the  sodium 


content  is  less  than  35  mg  (per  labeled 
maximum  daily  dose),  the  term  "very 
low  sodium"  could  be  used.  However, 
if  the  actual  dosage  unit  (8  mg)  is 
rounded-off  to  10  mg,  the  apparent 
labeled  maximum  daily  dose  for  that 
product  would  be  40  mg  and  the 
descriptive  term  would  be  "low 
sodium." 

Food  labeling  regulations  provide  for 
rounding-off  the  sodium  content  to  the 
nearest  5  or  10  mg  sodium  per  serving. 
Because  most  food  products  contain 
naturally  occurring  sodium,  at  least  in 
small  amounts,  some  variation  in 
sodium  content  is  expected.  On  the 
other  hand,  most  OTC  drug  products  are 
manufactured  and  the  amount  of 
sodium  in  products  can  be  strictly 
controlled.  Thus,  the  sodium  content  of 
OTC  drug  products  is  expected  to  be 
less  variable  than  that  of  foods.  The 
agency  concludes  that  the  sodium 
content  of  OTC  drug  products  can 
readily  be  disclosed  in  mg  p>er  dosage 
unit,  without  rounding-off.  As  a  result, 
the  agency  considers  the  "120  percent 
rule"  provided  for  in  §  101.9(g)  of  the 
food  regulations  unnecessary  for  OTC 
drug  products.  Therefore,  the  agency  is 
revising  proposed  §  201.64(b)  in  this 
final  rule  (21  CFR  201.64(b))  to 
eliminate  the  5  mg  and  10  mg  rounding- 
off  provision.  The  final  rule  requires 
that  the  sodium  content  be  rounded-off 
to  the  nearest  whole  number,  whatever 
the  content  per  dosage  unit. 

B.  Comments  on  the  Scope  of  Sodium 
Labeling 

4.  Three  comments  disagreed  with  the 
agency's  "across-the-board"  sodium 
warning  requirement  for  OTC  drugs, 
stating  that  this  method  ignores  the  OTC 
drug  review's  category -by -category 
mechanism  for  considering  warnings. 
One  comment  added  that  if  a  warning 
statement  is  required,  the  agenc\'  should 
consider  the  product's  pharmacologic 
class,  its  use  patterns,  and  the  currently 
required  labeling  of  particular  active 
ingredients.  Another  comment 
contended  that  sodium  wammgs  should 
only  be  required  where  a  need  has  been 
shown  for  a  particular  category  of  OTC 
drugs. 

FDA  disagrees  with  the  comments, 
which  provided  no  scientific  basis  for 
their  concerns.  Although  the  agency 
generally  considers  OTC  drug  labeling 
on  a  category-by-category  basis,  FDA 
has  required  certain  "across-the-board  " 
labeling  during  the  course  of  the  OTC 
drug  review,  such  as  the  pregnancy- 
nursing  warning  in  §  201.63  (21  CFR 
201.63).  Thus,  an  "across  the  board  " 
approach  is  consistent  with  past  agency 
regulatory  actions.  FDA  has  determined 
that  a  certain  level  (140  mg)  of  sodium 
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may  present  a  potential  safety  problem, 
regardless  of  the  source  of  the  sodium. 
Therefore,  the  agency  sees  no  reason  to 
consider  the  warning  on  a  category-by- 
category  basis,  which  would  result  in  a 
lack  of  uniformity  in  product  labeling 
until  the  agency's  evaluation  of  each 
drug  category  is  completed.  The 
agency's  "across-the-Doard"  approach  to 
sodium  labeling  is  not  based  on  various 
drug  categories:  it  is  based  on  sodium 
Ijeing  present  in  any  OTC  dru^  product. 

5.  Two  comments  agreed  with  the 
proposal  to  include  both  active  and 
inactive  ingredients  when  labeling/ 
calculating  total  sodium  content  in  an 
OTC  drug  product.  One  comment  added 
that  all  recommended  diluents  should 
also  be  included  in  the  sodium  content 
labeling. 

FDA  appreciates  the  comments" 
concurrence.  Including  all  sources  of 
sodium  in  the  total  sodium  content 
labeling  enables  consumers  to 
determine  the  total  amount  of  sodium 
consumed,  regardless  of  the  source. 
Diluents  in  OTC  drug  products  are 
inactive  ingredients  and  would  be 
covered  by  this  rulemaking.  Under 
§  201.64(b)  of  this  final  rule,  the  agency 
is  requiring  the  sodium  content  labeling 
of  OTC  drug  products  to  include  both 
active  and  inactive  ingredients,  which 
would  include  any  diluents  used  in 
these  products. 

6.  Several  comments  contended  that 
the  scope  of  covered  products  should  be 
limited  to  products  intended  for 
ingestion  rather  than  orally 
administered  products.  The  comments 
argued  that  "orally  administered"  OTC 
drug  products  include  dentifrices  and 
mouthwashes  that  are  not  ingested,  but 
rather  expectorated.  The  comments 
pointed  out  any  absorption  of  sodium 
from  these  products  is  minuscule. 

The  agency  agrees  that  certain  OTC 
drug  products,  such  as  dentifrices  and 
mouthwashes,  although  orally 
administered,  need  not  be  covered  by 
this  rulemaking.  These  products  are  not 
intended  to  be  ingested  by  ihe  user,  and 
the  agency  does  not  have  sufficient 
information  on  the  absorption  of  sodium 
when  these  products  are  used  to  warrant 
a  labeling  requirement  at  this  time. 
However,  orally  admini.stered  gum  or 
lozenge  forms  of  OTC  drug  products 
intended  for  either  partial  or  complete 
ingestion  are  covered  by  this  rule. 
Therefore,  in  this  final  rule  the  agency 
is  changing  the  language  in  §  201.64(a). 
(c),  and  (d)  from  "orally  administered 
OTC  drug  products  "  to  "OTC  drug 
products  intended  for  oral  ingestion.  " 
and  is  adding  the  following  sentence  to 
§  201.64(a):  'OTC  drug  products 
intended  for  oral  ingestion  include  gum 
and  lozenge  dosage  forms,  but  do  not 


include  dentifrices,  mouthwashes,  or 
mouth  rinses." 

The  agency  notes  that  some  OTC 
laxative  and  vaginal  drug  products 
intended  for  rectal  or  vaginal 
administration  can  contain  very  high 
levels  of  sodium  from  both  active  and 
inactive  ingredients.  Significant 
amounts  of  some  of  these  products  may 
be  absorbed.  At  this  time,  the  agency 
does  not  have  sufficient  information  oA 
the  absorption  of  sodium  from  these 
products  to  warrant  a  labeling 
requirement. 

The  agency  is  seeking  comments  firom 
interested  individuals  on  whether  this 
final  rule  should  be  amended  to  include 
sodium  content  labeling  for  OTC  rectal 
laxative,  vaginal,  dentifrice, 
mouthwash,  and  mouth  rinse  drug 
products.  Comments  should  be  sent  to 
the  Dockets  Management  Branch 
(address  above)  by  July  22,  1996. 

7.  Two  comments  suggested  requiring 
sodium  content  labeling  for  prescription 
drugs  as  well  as  OTC  drug  products. 
The  comments  stated  that  this 
information  was  important  for  the 
elderly  and  for  patients  receiving  more 
than  one  drug  product.  One  comment 
added  that  physicians  treating  patients 
on  sodium  restricted  diets  need  to  be 
aware  of  the  amount  of  sodium  in 
prescription  products. 

The  agency  agrees  that  sodium 
content  labeling  of  prescription  drugs 
would  be  beneficial.  This  information 
would  be  helpful  to  physicians, 
pharmacists,  and  consumers  so  they  can 
make  informed  decisions.  However, 
prescription  drug  labeling  is  outside  the 
scope  of  this  rulemaking  for  OTC  drug 
products.  Currently,  the  agency  is 
actively  considering  the  comments" 
recommendation  for  prescription  drug 
labeling  and  is  appraising  whether  the 
problem  can  best  be  dealt  with  via  a 
regulation,  guidance  document,  or 
another  approach.  At  this  time,  the 
agency  encourages  sodium  content 
labeling  of  prescription  drugs  on  a 
voluntary  basis. 

C.  Comments  on  Sodium  Content 
Labeling 

8.  One  comment  recommended  that 
any  level  of  sodium  in  OTC  drug 
products  be  listed  on  the  label  to  enable 
consumers  to  make  their  own  decision 
as  to  what  is  an  insignificant  amount  of 
sodium  in  relation  to  their  diet.  Another 
comment  suggested  that  the  minimum 
level  of  sodium  requiring  labeling  be 
increa.sed  from  greater  than  5  mg  per 
maximum  recommended  dose  to  greater 
than  70  mg  per  maximum  recommended 
daily  dose.  "The  comment  mentioned 
that  data  generated  by  the  Food  and 
Nutrient  Board  indicate  that  4.000  to 


5,800  mg  sodium  are  consumed  per 
capita  per  day.  Therefore,  the  sodium 
consumed  in  medications  provides  only 
a  minimal  amount  and  does  not  pose 
the  same  potential  risk  as  food.  The 
comment  reasoned  that  70  mg  is  only  5 
percent  of  Ae  Food  and  Nutrient 
Board's  recommended  daily  intake  of 
1.4  grams  (g)  sodium  for  people  on 
sodium  restricted  diets.  The  comment 
contended  that  this  amount  of  sodium 
would  not  pose  a  risk  to  consumers  on 
a  low-sodiimi  diet  because  70  mg  does 
not  contribute  a  significant  amount  to 
their  daily  intake. 

The  agency  has  considered  the 
comments'  suggestions  and  has  decided 
to  use  5  mg  of  sodium  per  maximum 
recommended  dose  as  the  basis  for 
including  sodium  content  in  the 
labeling  of  OTC  drug  products.  As 
discussed  in  section  n.E.,  comment  13 
of  this  document,  the  agency  considers 
a  sodium  level  below  5  mg  per  dose  to 
be  physiologically  insignificant.  Thus, 
the  agency  is  not  requiring  any  labeling 
if  the  amount  of  sodium  in  the  product 
is  below  5  mg. 

The  agency  considers  a  5  mg 
maximum  recommended  dose  standard 
a  reasonable  approach,  based  in  part  on 
experience  with  OTC  antacid  drug 

Eroduct  labeling.  Although  the  agency 
elieves  a  70  mg  labeled  maximum 
daily  dose  standard  is  not  unreasonable, 
a  5  mg  maximum  labeled  dose  is 
consistent  with  the  antacid  monograph, 
which  has  been  in  effect  since  1974.  As 
discussed  in  the  proposed  rule,  the 
existing  requirement  for  OTC  antacid 
drug  products  in  §  331.30(fl  (21  CFR 
331.30(f))  provides  that  the  labeling 
include  sodium  content  per  dosage  unit 
if  it  contains  5  mg  or  more.  This  labeling 
requirement  for  OTC  antacids  has  been 
in  effect  for  over  20  years,  and 
consumers  are  familiar  with  that 
approach.  The  sodium  labeling 
requirements  in  this  final  rule,  based  on 
sodium  content  per  dose,  are  similar  to 
those  in  the  antacid  monograph. 

The  5  mg  approach  will  also  result  in 
more  informative  labeling  than  the  70 
mg  approach,  because  more  products 
will  be  labeled  with  sodium  content. 
More  than  14  doses  per  day  of  a  product 
containing  less  than  5  mg  sodium  per 
dose  would  be  required  to  exceed  70  mg 
sodium  per  labeled  maximum  daily 
dose.  Almost  all  OTC  drug  products  are 
not  taken  that  often.  Thus,  more 
products  will  likely  require  sodium 
content  labeling  based  on  5  mg  per  dose 
than  would  result  using  70  mg  per 
labeled  maximum  daily  dose  as  the 
basis.  (See  also  section  I.E..  comment 
13.  of  this  document) 

9.  Three  comments  endorsed  the 
agency's  proposal  to  express  the  sodium 


Federal  Register  /  Vol.  61,  No.  78  /  Monday,  April  22,  1995  /  Rules  and  Regulations         17801 


content  of  an  OTC  drug  product  in  mg 
per  dosage  imit.  The  first  comment 
suggested  that  those  monographs  now 
stating  sodium  labeling  in 
milliequivalents  (m£q)  could  be 
amended  to  mg.  The  comment  stated 
that  sodium  declaration  is  more  useful 
when  provided  in  terms  of  dosage  imits 
(such  as  a  teaspoonful  or  a  tablet)  than 
in  terms  of  the  recommended  dosage 
amount,  because  the  recommended 
dosage  amount  can  vary.  The  second 
comment  considered  the  option  of 
having  the  sodium  content  declaration 
basea\>n  the  recommended  daily  dose, 
but  rejected  that  option  because  studies 
have  shown  that  consumers  frequently 
take  more  than  the  recommended  daily 
dosage  for  OTC  drug  products.  The  third 
comment  stated  that  the  sodium  content 
declaration  should  include  the  total 
sodium  in  both  mg  and  mEq  per  dosage 
unit,  average  daily  intake,  and 
maximum  recommended  daily  intake,  if 
applicable. 

"The  agency  appreciates  the 
comments'  endorsements  of  the 
requirement  that  sodium  content  be 
listed  in  mg  per  dosage  unit.  The  agency 
does  not  believe  that  listing  some  or  all 
of  the  options  (e.g..  in  both  mg  and  mEq 
per  dosage  unit,  per  average  daily 
intake,  and  per  maximum  daily  intake) 
would  be  useful,  because  these  multiple 
numbers  would  tend  to  confuse 
consumers  and  would  unnecessarily 
clutter  the  label.  Further,  the  agency 
believes  consumers  are  more  familiar 
with  the  term  "mg"  as  used  in  food 
labeling  than  the  term  "mEq." 
Therefore,  in  this  final  rule  the  agency 
is  using  only  mg  per  dosage  unit  for 
declaring  the  sodium  content  of  OTC 
drug  products. 

As  one  comment  noted,  other  OTC 
drug  monographs  address  sodium 
labeling.  These  monographs  will  be 
amended  to  delete  specific  sodium 
labeling  requirements  so  that  the 
sodium  labeling  of  all  OTC  drug 
products  will  appear  in  a  single 
regulation.  In  the  proposed  rule  for 
sodium  labeling,  the  agency  proposed  to 
delete  the  existing  requirements  for  OTC 
antacid  drug  products  that  appear  in 
§  331.30(c)(5)  and  (f)  (56  FR  19224  to 
19225).  The  agency  is  finalizing  that  in 
this  final  rule.  The  sodium  labeling 
requirements  proposed  in  §  334.50(b)(5) 
and  (b)(8)  of  the  tentative  final 
monograph  for  OTC  laxative  drug 
products  (50  FR  2124  at  2153.  January 
15,  1985)  and  proposed  in 
§343.50(c)(l)(viii)(A)  and  (c)(l)(viii)(B) 
and  §343.50(c)(2)(viii)(A)  and 
(c)(2)(viii)(B)  of  the  tentative  final 
monograph  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  (53  FR  46204  at  46256  to 


46257,  November  16, 1988)  will  be 
deleted  when  the  final  monographs  for 
those  drug  classes  are  issued  in  a  future 
issue  of  the  Federal  Register. 

10.  One  comment  requested  that  the 
agency  require  sodivun  content 
information  to  be  presented  in  a 
predetermined  place  on  the  OTC  drug 
product  label,  such  as  the  ingredients 
list.  The  comment  gave  an  example  of 
a  product  containing  a  level  of  sodium 
requiring  a  warning  while,  at  the  same 
time,  its  label  prominently  displayed 
"75%  less  sodium  than  (a  comparable 
product)"  under  active  ingredients.  The 
actual  sodium  content  was  listed  at  the 
end  of  a  long  paragraph  of  warnings  and 
would  make  the  product  off-limits  to  an 
individual  on  a  sodium-restricted  diet. 
The  comment  contended  that  such 
labeling  could  potentially  mislead 
consumers. 

FDA  agrees  that  the  sodium  content  of 
an  OTC  drug  product  should  be 
expressed  at  a  specific  location  on  the 
product  label.  By  designating  a  specific 
location,  consumers  can  find  the 
sodium  content  of  the  product  more 
quickly  and  with  less  confusion  because 
the  information  will  appear  in  the  same 
location  in  the  labeling  of  all  orally 
ingested  OTC  drug  products.  The 
agency  believes  the  most  logical  place 
for  the  sodium  content  labeling  is  at  the 
end  of  the  ingredients  section.  Further, 
the  sodium  content  should  be  listed  on 
a  separate  line  after  the  heading 
'Sodium  Content'  so  that  it  is  easily 
recognized  by  the  consumer. 
Accordingly,  the  agency  is  amending 
proposed  §  201.64(b)  in  this  final  rule  to 
add  a  sentence  that  states;  "The  sodium 
content  per  dosage  unit  shall  be  listed 
on  a  separate  line  after  the  heading 
'Sodium  Content'  as  the  last  statement 
in  the  ingredients  section." 

1 1 .  One  comment  suggested  that 
product  labeling  state  a  recommended 
safe  range  of  sodium  intake  to  provide 
consumers  with  a  baseline  for  the 
control  of  sodium  consumption. 

The  comment's  request  tor  labeling  to 
advise  consumers  of  a  safe  level  of 
sodium  is  impractical  because  different 
medical  and  physiological  problems 
require  different  levels  of  sodium 
restriction.  Consumers  should  consult 
with  physicians  or  other  health 
professionals  to  determine  the  optimum 
levels  of  sodium  consumption  for  their 
particular  conditions.  Thus.  FDA  is  not 
requiring  that  the  labeling  state  a 
recommended  safe  range  of  sodium 
intake  at  this  time. 

D.  Comments  on  Sodium  Warning 
Labeling 

12.  Two  comments  contended  that  the 
agency's  proposal  to  include  a  sodium 


warning  in  the  labeling  of  OTC  drug 
products  when  the  maximum 
recommended  daily  dose  contains  more 
than  140  mg  of  sodium  is  inconsistent 
with  the  labeling  of  foods,  which  does 
not  require  warnings  at  any  level.  The 
comments  questioned  the  choice  of  140 
mg  per  maximum  recommended  daily 
dose  as  the  level  that  triggers  the 
sodium  warning.  The  comments  argued 
that  the  warning  may  imnecessarily 
confuse  or  alarm  consumers.  The  first 
comment  contended  that  the  choice  of 
140  mg  is  completely  arbitrary  and 
questioned  its  scientific  relevance.  The 
comment  stated  that  there  is  no 
evidence  that  consumers  derive  a 
significant  percentage  of  sodium  intake 
from  OTC  drug  products. 

The  second  comment  stated  that  140 
mg  of  sodium  is  markedly  lower  than 
the  level  required  to  effect  an  increase 
in  blood  pressure.  Asserting  that  OTC 
drugs  are  intended  for  short  term  use, 
the  comment  said  intermittent  use  of 
such  products  will  not  affect  the  long- 
term  benefit  of  a  low-sodium  diet 
because  the  resulting  increase  in  blood 
pressure  is  rapidly  reversed  upon 
discontinuation  of  the  product.  T^e 
comment  contended  that  the  sodium 
warning,  if  required,  should  be  based  on 
"per  dose""  or  "per  dosage  unit.  "  rather 
than  "maximum  recommended  daily 
dose,  "  because  a  single  dose  more 
closely  resembles  a  single  serving,  the 
unit  used  for  food  labeling.  The 
comment  also  contended  that  the 
readability  of  the  label  will  be 
compromised  as  the  label  becomes  more 
cluttered,  and  that  additional  warnings 
of  questionable  value  will  only  reduce 
the  impact  of  other  warnings  on  the 
label. 

Noting  that  the  sodium  warning 
represents  a  familiar  cautionary  signal 
for  consumers,  a  third  comment  stated 
that  sodium-containing  drugs  could 
contribute  a  significant  percentage  of 
the  daily  sodium  intake  for  some 
individuals.  The  comment  mentioned 
that  1.000  mg  of  sodium  per  day  is 
common  for  sodium  restricted  diets  and 
that  140  mg  of  sodium  represents  14 
percent  of  the  daily  allowance  for  such 
diets.  Several  comments  argued  that 
sodium  warnings  should  be  considered 
on  a  case-bv-case  basis.  (See  section 
II. B.,  comment  4  of  this  document.) 

FDA  is  establishing,  where  possible, 
uniformity  in  labeling  between  foods 
and  OTC  drug  products.  FDA  recognizes 
that  OTC  drug  products  containing 
greater  than  140  mg  of  sodium  require 
a  warning,  while  foods  do  not  require  a 
warning  at  any  level  of  sodium  The 
labeling  requirements  for  drugs  need  to 
be  somewhat  different  from  those  for 
foods  because  of  the  differences  m 
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consumption  patterns.  (See  section  Il.A.. 
comment  2  of  this  document.)  The 
agency  considers  the  labeling  approach 
in  this  final  rule  appropriate,  even 
though  it  is  not  the  same  as  that  for 
foods  in  all  respects. 

The  choice  of  140  mg  as  the  level  of 
sodium  above  which  a  warning  should 
be  required  is  not,  as  one  comment 
contended,  completely  arbitrary.  In  a 
survey  conducted  by  the  agency  and 
discussed  in  the  final  rule  for 
declaration  of  sodium  content  and  label 
claims  for  foods  on  the  basis  of  sodium 
content  (49  FR  15510  at  15519,  April  18, 
1984),  it  was  found  that  over  50  percent 
of  the  foods  surveyed  contained  less 
than  140  mg  of  sodium  per  serving. 
Thus,  the  agency  determined  that  a 
substantial  portion  of  the  food  supply  is 
eligible  to  bear  the  "low  sodium" 
descriptive  term.  By  establishing  140  mg 
as  an  upper  limit  for  the  term  "low 
sodium"  for  OTC  drug  products  and 
requiring  a  warning  for  products 
containing  sodium  above  that  level, 
consumers  can  more  easily  monitor 
their  total  daily  sodium  intake. 
Requiring  a  warning  for  products  below 
the  140  mg  level  could  be  confusing  to 
consumers  because  some  products 
containing  the  term  "low-sodium" 
could,  at  the  same  time,  contain  the 
warning.  FDA  believes  that  a  warning 
requirement  for  OTC  drug  products  that 
contain  more  than  140  mg  sodium 
would  not  unnecessarily  confuse  or 
alarm  consumers,  as  two  comments 
suggested.  As  another  comment  stated, 
the  sodium  warning  represents  a 
familiar  cautionary  signal  for 
consumers.  The  agency  concludes  that 
the  warning  requirement  will  be 
welcomed  by  those  who  want  to 
monitor  their  sodium  intake. 

The  agency  considers  a  numeric  value 
that  can  be  readily  converted  from  mg 
to  mEq  useful  for  dietary  planning, 
because  physicians  and  dietitians 
sometimes  calculate  sodium  in  mEq 
rather  than  mg  when  prescribing 
sodium  restrictions  (49  FR  15510  at 
15519).  One  mEq  of  sodium  is 
equivalent  to  23  mg.  Thus,  the  140  mg 
sodium  level  is  approximately  6  mEq, 
allowing  for  easy  calculation.  The 
comments  did  not  provide  any  evidence 
that  warnings  based  on  some  other  level 
of  sodium  would  be  more  informative  or 
useful  to  consumers  than  the  140  mg 
level  proposed  by  the  agency. 
The  agency  agrees  with  one 
comment's  contention  that  an  OTC  drug 
containing  140  mg  of  sodium  is  well 
below  the  level  needed  to  affect  blood 
pressure.  However,  it  is  the  total  amount 
of  sodium  consumed  from  all  sources, 
both  foods  and  drugs,  that  must  be 
considered  As  one  comment  pointed 


out,  140  mg  represents  14  percent  of  a 
common  (1,000  mg)  sodium-restricted 
diet.  The  agency  considers  the  level  of 
sodium  found  in  some  OTC  drug 
products,  such  as  antacids,  to  be 
significant  for  people  on  low-  sodium 
diets,  especially  if  the  drug  product  is 
taken  in  multiple  daily  doses  as  most 
antacids  are.  While  many  consumers  do 
not  derive  significant  amounts  of 
sodium  from  OTC  drug  products,  many 
others  do.  The  agency  concludes  that  it 
is  important  to  provide  information  to 
those  consumers  who  can  be  adversely 
affected  by  the  sodium  content  of  OTC 
druB  products. 

Tne  agency  disagrees  with  one 
comment's  suggestion  that  the  warning, 
if  required,  should  be  based  on  "per 
dose."  rather  than  on  "maximum 
ret:ommended  daily  dose."  Drug 
products  are  often  taken  in  multiple 
doses  in  1  day,  while  many  different 
foods  are  more  likely  to  be  consumed 
only  once  a  day.  Thus,  by  equating  one 
serving  of  food  to  one  dose  of  drug,  the 
intake  per  day  for  a  drug  would  be  a 
multiple  of  the  amount  in  one  dose, 
while  the  intake  per  day  for  a  food  may 
be  only  the  amount  found  in  a  single 
serving  of  food.  Because  low-sodium 
diets  are  based  on  the  total  amount  of 
sodium  consumed  in  1  day.  the  agency 
believes  it  is  appropriate  to  base  the 
sodium  warning  threshold  on  the 
labeled  maximum  daily  dose. 

The  agency  shares  the  comment's 
concern  about  readability  of  the  label 
and  avoiding  unnecessary  clutter. 
However,  the  agency  considers  a 
warning  for  OTC  drug  products 
containing  appreciable  amounts  of 
sodium  important  to  alert  those 
consumers  who  wish  or  need  to 
minimize  their  sodium  intake. 
Therefore,  in  this  final  rule  the  agency 
is  providing  for  a  mandatory  warning 
for  all  OTC  drug  products  intended  for 
oral  ingestion  containing  more  than  140 
mg  sodium  per  labeled  maximum  daily 
dose. 

E.  Comments  on  Use  of  Descriptive 
Terms  in  Sodium  Labeling 

13.  One  comment  supported  the 
intent  of  the  sodium  labeling  proposal, 
but  asserted  that  the  term  "sodium  free" 
should  be  prohibited  on  drugs 
containing  any  sodium.  The  comment 
stated  that  labeling  should  be  reliable 
and  not  mislead  consumers  as  to  the 
sodium  content  of  OTC  drug  products. 
The  comment  contended  that  most 
consumers  expect  products  labeled  as 
"sodium  free"  to  contain  no  sodium,  but 
this  would  not  be  true  if  "sodium  free" 
products  were  allowed  to  contain  up  to 
less  than  5  mg  of  sodium.  The  comment 
mentioned  health  concerns  about  high 


blood  pressure  related  to  sodium,  and 
argued  that  inaccurate  labeling 
adversely  impacts  consumer  purchasing 
decisions.  The  comment  acknowledged 
that  agency  regulations  for  food  allow 
products  with  less  than  5  mg  of  sodium 
per  serving  to  be  labeled  as  "sodium 
free."  The  comment  requested  that  the 
existing  food  regulations  and  the 
proposed  OTC  drug  regulations  be 
modified  to  prohibit  the  use  of  the  term 
"sodium  free"  on  food  and  drug 
products  containing  any  sodium. 
The  agency  has  considered  the 
comment's  request  and  concludes  that 
the  term  "sodium  free"  should  only  be 
used  for  products  containing  "0  mg" 
sodium,  as  defined  in  this  final  rule. 
Thus,  the  level  of  sodium  in  OTC  drug 
products  for  which  the  term  "sodium 
free"  proposed  in  §  201.64(d)  may  be 
used  is  being  changed  from  "less  than 
5  milligrams  per  maximum 
recommended  daily  dose"  to  "0 
milligrams  per  labeled  maximum  daily 
dose"  in  this  final  rule.  The  agency's 
basis  for  the  term  "sodium  free"  in  the 
proposed  rule  for  sodium  labeling  of 
OTC  drug  products  (56  FR  19222  at 
19223)  was  based  on  the  sodium 
iabeling  regulation  for  foods  in 
§  101.6lCb)(l)(i)  (21  CFR  101.61(b)(l)(i)). 
which  provides  for  the  voluntary  use  of 
"sodium  free"  in  the  labeling  of  foods 
containing  less  than  5  mg  sodium  per 
serving.  Most  foods  naturally  contain  at 
least  trace  amounts  of  sodium  and  the 
amount  of  sodium  in  a  given  food  can 
vary.  The  agency  concluded  that  the  5 
mg  sodium  level  for  food  is.  practically 
speaking,  a  nonsignificant  amount  of 
dietary  sodium. 

However,  in  contrast  to  foods  in 
which  sodium  may  occur  naturally,  the 
amount  of  sodium  in  OTC  drug    > 
products  can  be  controlled  during  the 
manufacturing  process.  With  today's 
analytical  methodology,  sodium  can  be 
accurately  measured  in  parts  per 
million.  Thus,  the  agency  believes 
consumers  expect  labels  of  drug 
products  to  accurately  and  reliably 
convey  the  level  of  ingredients  in  the 
product.  While  there  may  be  no  need  to 
inform  consumers  of  minute  amounts  of 
sodium  (e.g.,  this  final  rule  requires 
sodium  content  labeling  only  for  those 
products  containing  5  or  more  mg 
sodium  per  recommended  dose),  there 
is  also  no  reason  to  label  a  product  as 
"sodium  free"  when,  in  fact,  it  contains 
more  than  "0  mg"  of  sodium,  as  defined 
in  this  final  rule. 

In  §  201.64(b)  of  this  final  rule, 
sodium  content  labeling  is  rounded-off 
to  the  nearest  whole  number  as  mg  per 
dosage  unit.  Thus,  a  product  containing 
less  than  0.5  mg  sodium  per  dosage  unit 
could  be  labeled  as  "0  mg"  sodium  and 
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a  product  containing  more  than  0.5  mg 
and  less  than  1.5  mg  sodium  could  be 
labeled  as  "1  mg"  sodium.  The  agency 
believes  that  the  term  "sodium  free" 
should  not  be  used  in  the  labeling  of 
OTC  drug  pH-oducts  except  for  those 
products  that  contain  "0  mg"  sodium 
per  labeled  maximum  daily  dose.  Thus, 
a  product  containing  0.4  mg  sodium  per 
tablet  or  teaspoon  (rounded-off  to  0) 
with  labeling  to  take  one  tablet  or 
teaspoon  daily  may  use  the  descriptive 
term  "sodium  free"  in  its  labeling. 
However,  when  the  recommended  dose 
in  an  OTC  drug  monograph  provides  for 
more  than  one  dosage  unit  per  day,  e.g., 
the  directions  advise  to  take  one  or  two 
tablets  (or  teaspoons)  or  to  take  two 
tablets  (or  teaspoons),  the  same  product 
containing  0.4  mg  sodium  (rounded-off 
to  0)  per  tablet  or  teaspoon  could  not 
use  the  term  "sodium  free"  because  the 
labeled  maximum  dose  contains  0.8  mg 
(rounded-off  to  1).  The  labeling  set  forth 
in  this  final  rule  also  eliminates  the 
possibility  that  products  labeled 
"sodium  free"  will  at  the  same  time  be 
labeled  with  a  sodium  content  greater 
than  "0  mg,"  a  potential  basis  for 
consumer  confusion. 

Similarly,  the  agency  determined  that 
the  term  "alcohol  free"  may  not  be  used 
in  the  labeling  of  OTC  drug  products 
that  contain  any  alcohol  (see  the 
Federal  Register  of  March  13, 1995,  60 
FR  13590).  In  §  328.50(e)  (21  CFR 
328.50(e))  the  agency  requires:  "For  a 
product  to  state  in  its  labeling  that  it  is 
'alcohol  free,'  it  must  contain  no  alcohol 
(0  percent)." 

Therefore,  in  this  final  rule,  the 
agency  is  providing  under  §  201.64(d) 
for  the  voluntary  use  of  the  term 
"sodium  free"  if  the  amount  of  sodium 
in  the  labeled  maximum  daily  dose  is  "0 
mg."  The  agency  recognizes  that  this 
position  differs  from  that  for  nutrition 
labeling  for  foods,  but  believes  that,  for 
OTC  drug  product  labeling,  it  is  more 
appropriate.  Any  request  to  change  the 
existing  "sodium  tree"  labeling  for  food 
products  in  §  101.61(b)(l)(i)  should  be 
made  in  a  citizen  petition,  in  accord 
with  §10.30  (21  CFR  10.30). 

14.  One  comment  recommended  a 
relative  print  size  limit  on  descriptive 
terms  for  sodium  content  to  ensure  that 
the  primary  emphasis  of  the  OTC  drug 
product  label  remains  on  the  medical 
indication  of  the  product.  The  comment 
stated  that  a  consumer's  foremost  reason 
for  purchasing  an  OTC  drug  product 
should  be  based  on  its  medical 
indication,  not  on  its  sodium  content. 

FDA  agrees  with  the  comment  that  a 
relative  print  size  limit  on  descriptive 
terms  would  be  useful  to  help  ensure 
that  consumers  are  not  distracted  from 
the  medical  purpose  of  the  product.  The 


food  regulations  (21  CFR  103.13(f)) 
provide  that  a  nutrient  content  claim 
shall  be  in  a  type  size  no  larger  than  two 
times  the  statement  of  identity  and  shall 
not  be  unduly  prominent  in  tyjw  style 
compared  to  the  statement  of  identity. 
The  agency  believes  that  a  related 
approach  should  also  be  used  for  OTC 
drug  products. 

The  agency  does  not  believe  that  the 
print  size  of  the  descriptive  terms  for 
sodium  labeling  for  OTC  drug  products 
should  be  any  larger  than  the  print  size 
of  the  statement  of  identity.  Allowing 
larger  print  size  (e.g..  two  times  the  size 
of  that  for  the  statement  of  identity,  as 
for  nutrient  claims)  could  result  in  label 
clutter  or  misplaced  emphasis.  OTC 
drug  products  are  generally  marketed  in 
smaller  packages  than  foods  and.  thus, 
have  less  label  space  available  than  food 
products.  Accordingly,  the  agency  is 
adding  in  §  201.64(h)  of  this  finalrule 
the  following  statement: 

The  terms  "sodium  free,"  "very  low 
sodium,"  and  "low  sodium"  shall  be  in 
print  size  and  style  no  larger  than  the 
product's  statement  of  identity  and  shall 
not  be  unduly  prominent  in  print  size 
or  style  compared  to  the  statement  of 
identitv. 

15.  One  comment  stated  that 
descriptive  terms  in  sodium  labeling  of 
OTC  drug  products  will  help  improve 
consumer  understanding  of  the  message, 
and  that  the  terms  must  be  in  simple 
language  for  lay  persons  to  imderstand. 
Another  comment  contended  that 
voluntary  descriptive  terms  are 
unnecessary,  often  confusing,  and 
potentially  misleading.  The  comment 
suggested  the  proposed  terms  "sodium 
free,"  "very  low  sodium,"  and  "low- 
sodium"  could  translate  into  "healthy" 
and  thereby  become  misleading. 
Further,  the  comment  questioned  using 
these  descriptive  terms  in  conjunction 
with  the  required  warning,  arguing  that 
an  inconsistent  jump  occurs  from  140 
mg  (maximum  daily  dosage  as  "low 
sodium")  to  141  mg  (maximum  daily 
dosage  requiring  a  warning).  The 
comment  concluded  that  these  two 
diverse  measurements  would  prime  the 
consumer  for  confusion. 

The  agency  believes  the  voluntary 
descriptive  terms  "sodium  free."  "very 
low  sodium,"  and  'low  sodium"  are 
simple  for  consumers  to  understand. 
The  terms  are  not  intended  to  convey 
the  exact  level  of  sodium  in  a  product, 
only  an  approximation.  The  comment 
did  not  provide  any  evidence  that 
consumers  might  misinterpret  these 
terms  as  meaning  "healthy,"  specifically 
as  they  relate  to  OTC  drug  product 
labeling.  The  agency  recognizes  that  the 
jump  for  the  maximum  daily  dose  from 
140  mg,  representing  "low  sodium,"  to 


141  mg.  requiring  a  warning,  is  not 
ideal.  However,  many  standards  have  a 
set  criterion,  above  or  below  which 
some  action  is  triggered.  The  agency 
concludes  there  is  no  evidence  to 
believe  that  these  preset  levels  will  lead 
to  consumer  confusion.  (See  also  section 
Il.A.,  comment  2  of  this  document.) 

F.  Comments  on  the  Sodium- 
Hypertension  Relationship 

16.  One  comment  considered  it 
inappropriate  for  the  agency  to  adopt 
regulations  that  address  only  sodium 
intake  without  reference  to  the  anion 
(chloride).  The  comment  urged  that 
FDA  regulations  reflect  the  "emerging 
learning  that  the  chloride  ion  is  a 
necessary  causative  element  in  salt- 
induced  hypertension."  The  comment 
referenced  16  studies  (Ref.  1)  to  show 
that  both  the  sodium  and  chloride  ions 
play  roles  in  inducing  hypertension  in 
some  persons,  and  that  other  sodium 
salts  do  not  induce  hypertension. 

The  comment  stated  that  a  report  by 
the  National  Academy  of  Sciences/ 
National  Research  Council  (Ref.  2)  on 
diet  and  heahh  correlated  dietary  "salt " 
or  "sodium  chloride,"  rather  than 
"sodium,"  with  hypertension.  The 
comment  added  that  recent  medical 
surveys  reflect  the  growing 
understanding  that  both  the  sodium  and 
the  chloride  ions  play  roles  in  causing 
salt-sensitive  hypertension  For 
example,  the  comment  cited  the 
Yeart)ook  of  Medicine  (Ref.  3)  as  stating 
that  "it  remains  to  be  established  that 
any  commonly  ingested  sodium  salt 
other  than  sodium  chloride  can  increase 
blood  pressure  in  patients  with  salt- 
sensitive  essential  hypertension" 

A  second  comment  also  contended 
that  the  effects  of  sodium  on  blood 
pressure  are  limited  to  sodium  in  the 
form  of  sodium  chloride.  The  comment 
provided  literature  references  (Ref.  4) 
suggesting  that  when  the  accompanying 
anion  was  other  than  chloride,  sodium 
intake  did  not  affect  blood  pressure.  The 
comment  mentioned  that  sodium  in 
drug  products  is  usually  present  as  the 
benzoate,  phosphate,  or  citrate  sah.  and 
contended  that  there  is  no  clear 
evidence  that  the  sodium  content  of  the 
drug  presents  a  hazard  sufficient  to 
deem  the  proposed  warning 
appropriate. 

One  comment,  which  approved  of 
sodium  content  labelinj^  but  was 
opposed  to  the  warning,  mentioned  a 
submission  made  in  response  to  FDA  s 
request  for  scientific  data  and 
information  to  determine  if  a  scientific 
basis  exists  for  health  ciai.nis  relatinjj  to 
sodium  and  hypertension  (Ref.  5)  In 
that  submission,  the  comment 
concluded  that  there  are  no  well- 
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documented  scientific  data  supporting  a 
clear  relationship  between  dietary 
sodium  and  hypertension  applicable  to 
the  general  public.  The  comment 
claimed  that  recent  scientific  evidence 
shows  that  a  reduced  sodium  diet  does 
not  reduce  the  risk  of  hypertension  in 
healthy  individuals,  hut  that  it  may 
contribute  to  heart  disease  and 
additional  health  risks.  The  comment 
concluded  that  appropriate  scientific 
evidence  does  not  exist  to  support  any 
general  health  claims  based  on  a 
relationship  between  sodium  and 
hypertension. 

The  comment  subsequently  provided 
current  articles  and  reviews  on  the  salt- 
blood  pressure  relationship  (Ref.  6).  The 
comment  emphasized  one  article  (Ref. 
7)  that  addressed  the  question  of 
whether  and  how  sodium  chloride 
intake  influences  blood  pressure.  The 
authors  stated  that  past  literature  was 
interpreted  as  "demon.strating  a  strong 
relationship  between  salt  intake  and 
blood  pressure,  a  substantial  benefit  to 
all  hypertensive  persons  of  reduced  salt 
intake,  and  a  relatively  low  risk  to 
society  of  promulgating  this  policy  " 
Based  on  more  recent  studies,  the 
authors  suggested  that  only  a  portion 
(30  to  40  percent)  of  adults  are  salt 
(sodium  chloride)  sensitive  and  that  salt 
sensitivity  is  linked  to  other  cations  and 
anions  in  the  diet  (e.g..  adequate 
potassium  and  calcium  intake  may 
protect  against  salt  sensitivity).  The 
comment  contended  that  because  of 
new  and  mounting  evidence  that  low- 
sodium  diets  may  present  some  risk  to 
individuals  who  are  not  salt-sensitive 
hypertensives.  FDA  should  not  require 
the  sodium  warning.  Although  opposed 
to  the  warning,  the  comment  agreed  that 
some  individuals  need  to  monitor  their 
sodium  intake. 

The  agency  agrees  with  the  comments 
that  the  sodium  ion  is  not  the  only 
influence  on  hypertension.  The  question 
of  whether  or  not  the  chloride  ion  is 
necessary  for  sodium  to  increase  blood 
pressure  is  an  academic  issue.  Even  if 
chloride  or  another  ion  in  addition  to 
sodium  is  necessary  to  elevate  blood 
pressure,  hypertension  is  not  the  sole 
reason  for  this  rulemaking.  There  are 
other  conditions  for  which  physicians 
recommend  low-sodium  diets.  For 
instance,  sodium  bicarbonate  reportedly 
exacerbates  congestive  heart  failure. 
While  sodium  chloride  is  the  primary 
source  of  sodium  in  the  general 
population,  sodium  bicarbonate  and 
other  sodium-containing  ingredients  can 
account  for  a  considerable  amount  of 
sodium  in  OTC  drug  products.  Sodium 
labeling  is  not  aimed  specifically  at 
patients  with  hypertension,  but  is 
intended  to  benefit  all  people  who  need 


or  wish  to  monitor  their  sodium  intake 
for  whatever  reason.  The  comments 
made  no  mention  of  the  effect  of  sodium 
on  any  aspects  of  health  other  than 
hypertension. 

This  rulemaking  does  not  state  a 
causal  relationship  between  sodium  and 
hypertension,  but  rather  provides  for 
sodium  content  labeling  and 
recommends  that  individuals  on  a  low- 
sodium  diet  consult  a  physician  if  daily 
doses  of  greater  than  140  mg  sodium  are 
to  be  ingested.  This  final  rule  provides 
that  the  labeling  of  OTC  drug  products 
include  the  total  sodium  content 
(including  both  active  and  inactive 
ingredients).  It  is  reasonable  for 
consumers  on  low-sodium  diets  to 
consult  with  their  physician  before 
taking  OTC  drug  products  with  a  high 
sodium  content.  The  physician  can  put 
the  variables  into  perspective  and 
decide  whether  specific  OTC  drug 
products  should  be  used.  Alternative 
products  containing  less  or  no  sodium 
may  be  available. 

The  agency  has  previously  considered 
the  relationship  of  sodium  and 
hypertension  and  agrees  that  this  is  a 
complex  subject  that  deserves  more 
study.  The  agency  recognizes  that  there 
are  differences  of  opinion  on  this 
subject.  Nonetheless,  in  a  final  rule  on 
food  labeling  (health  claims  and 
labeling  statements;  sodium  and 
hypertension),  the  agency  stated  "based 
on  the  totality  of  the  scientific  evidence, 
there  is  significant  agreement  among 
qualified  experts  that  diets  high  in 
sodium  are  associated  with  high  blood 
pressure"  (58  FR  2820  at  2822,  January 
6,  1993).  The  agency  stated  that  some 
studies  indicate  that  sodium  chloride 
and  other  sodium  salts  have  distinct 
effects  on  blood  pressure  (58  FR  2829). 
Sodium  chloride  is  the  major  source  of 
sodium  in  foods  and  most  studies 
investigating  the  effect  of  sodium  on 
hypertension  have  involved  either 
increasing  or  decreasing  sodium 
chloride  intake.  The  agency 
acknowledged  that  if  it  is  true  that 
sodium  chloride,  and  not  sodium,  is 
implicated  in  high  blood  pressure, 
products  containing  other  sources  of 
sodium  may  be  incorrectly  considered 
to  promote  high  blood  pressure.  The 
agency  allowed  the  optional  term  "salt" 
to  be  used  in  addition  to  "sodium"  in 
health  claims  in  food  labeling.  However, 
the  agency  noted  there  is  not  significant 
scientific  agreement  that  only  sodium 
chloride  affects  blood  pressure  (58  FR 
2829).  Therefore,  the  basis  for  health 
claims  relating  to  hypertension  in  that 
final  rule  was  sodium  content,  not 
sodium  chloride  content. 

FDA  recognizes  that  not  all 
individuals  need  to  or  should  reduce 


their  sodium  intake.  Sodium  consumed 
from  OTC  drug  products  alone  may.  for 
most  individuals,  be  insignificant  and 
may  not  cause  a  significant  increase  in 
blood  pressure.  However,  OTC  drug 
products  are  not  a  consumer's  sole 
source  of  sodium.  All  sources  of  sodium 
must  be  taken  into  account  when 
monitoring  daily  intake.  Even  though,  as 
one  comment  suggested,  some 
individuals  may  need  counseling  from 
physicians  or  dietitians  in  order  to 
maintain  a  strict  low-sodium  diet,  the 
agency  considers  the  sodium  warning 
for  OTC  drug  products  helpful  even  for 
those  individuals.  This  rulemaking  does 
not  recommend  specific  levels  of 
sodium  intake  for  the  general 
population  or  for  individuals  h  specific 
conditions.  However,  for  those  who 
need  or  want  to  monitor  their  sodium 
intake,  the  agency  concludes  that 
sodium  content  and  warning  labeling 
for  OTC  drug  products  is  useful. 
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III.  Summary  of  Significant  Changes 
from  the  Proposed  Rule 

1.  In  this  final  rule,  the  agency  is 
revising  §  201.64(b}  to  eliminate  the  5- 
mg  rounding-off  provision.  The  final 
rule  requires  that  the  sodium  content  be 
rounded-off  to  the  nearest  whole 
number,  whatever  the  content,  per 
dosage  unit.  (See  section  II.A..  comment 
no.  3  of  this  document.) 

2.  The  agency  is  changing  the 
language  in  §  201.64(a)  and  (c)  through 
(f)  from  "orally  administered  OTC  drug 
products"  to  "OTC  drug  products 
intended  for  oral  ingestion,"  and  is 
adding  the  following  sentence  to 

§  201.64(a):  "OTC  drug  products 
intended  for  oral  ingestion  include  gum 
and  lozenge  dosage  forms,  but  do  not 
include  dentifrices,  mouthwashes,  or 
mouth  rinses."  (See  section  II. B., 
comment  no.  6  of  this  document.) 

3.  The  agency  is  adding  the  following 
in  §  201.64(b):  "The  sodium  content  per 


dosage  unit  shall  be  listed  on  a  separate 
line  after  the  heading  'Sodium  Content' 
as  the  last  statement  in  the  ingredients 
section."  (See  section  O.C,  comment  no. 
10  of  this  document.) 

4.  Proposed  §  201.64(d)  provided  for 
the  voluntary  use  of  the  term  "sodium 
free"  for  products  containing  "less  than 
5  milligrams"  of  sodium  in  the 
maximum  recommended  daily  dose. 
This  final  rule  allows  for  the  use  of  the 
term  "sodium  free"  only  for  those 
products  containing  "0  mg"  of  sodium 
in  the  labeled  maximum  daily  dose.  The 
agency  is  revising  the  example  in 
proposed  §  201.64(dJ  to  clarify  the  basis 
for  use  of  descriptive  terms,  taking  into 
account  the  rounding-off  provision  for 
the  sodium  content  in  mg  per  dosage 
unit  to  the  nearest  whole  number.  (See 
section  II.A..  comment  no.  3;  section 
n.E.,  comment  no.  13;  and  part  III.l  of 
this  document.) 

5.  The  agency  has  added  a  provision 
in  §  201.64(h)  of  this  final  rule  limiting 
the  print  size  and  style  of  the  "sodium 
free."  "very  low  sodium,"  and  "low 
sodium"  terms  to  no  larger  than  and  not 
unduly  prominent  in  comparison  to  the 
product's  statement  of  identity.  (See 
section  II. E..  comment  no.  14  of  this 
document.) 

rV.  The  Agency's  Final  Conclusions  on 
Sodium  Labeling 

FDA  believes  that  the  public  interest 
in  and  the  public  health  consequences 
of  sodium  intake  have  produced  a  need 
for  more  informative  and  consistent 
sodium  content  labeling  information  on 
drugs  and  foods.  This  is  true  for 
individuals  with  hypertension,  heart 
failure,  or  other  conditions  who  must 
monitor  their  sodium  intake. 

To  establish  uniform  content 
declarations,  warnings,  and  descriptive 
terms  for  sodium  in  foods  and  OTC  drug 
products,  the  agency  is  implementing 
the  following  requirements  for  OTC 
drug  products  intended  for  oral 
ingestion:  (1)  The  product  must  have  a 
sodium  content  declaration  if  it  contains 
five  mg  or  more  of  sodium  per  single 
labeled  dose  (which  may  involve  one  or 
more  dosage  units,  e.g.,  tablets, 
teaspoons).  (2)  The  product  must  bear  a 
sodium  warning  if  it  contains  more  than 
140  mg  (about  6  mEq)  of  sodium  in  the 
labeled  maximum  daily  dose.  This 
warning  states:  "Do  not  use  this  product 
if  you  are  on  a  sodium-restricted  diet 
unless  directed  by  a  doctor."  (3) 
Manufacturers  may  use  the  following 
descriptive  terms  for  sodium  content: 
"Sodium-free"  for  products  containing  0 
mg  sodium  in  the  labeled  maximum 
daily  dose;  "very  low  sodium"  for 
products  containing  35  mg  or  less;  and 
"low  sodium"  for  products  containing 


140  mg  or  less.  The  requirement  for  a 
sodium  content  declaration  is  based  on 
the  number  of  mg  of  sodium  in  one 
dose,  while  the  requirement  for  a 
warning  statement  and  the  use  of  the 
optional  descriptive  terms  are  based  on 
the  number  of  mg  of  sodium  in  the 
labeled  maximum  daily  dose. 

Because  consumers  and  health 
professionals  are  accustomed  to 
computing  sodium  intake  in  mg  (49  FR 
15510  at  15530).  and  to  provide  for 
uniformity  in  the  declaration  of  sodium 
content  labeling  for  foods  and  OTC  drug 
products  intended  for  oral  ingestion,  the 
term  "milligrams"  or  the  abbreviation 
"mg"  is  used  to  designate  the  sodium 
content  of  OTC  drug  products.  The  total 
sodium  content  (including  both  active 
and  inactive  ingredients),  in  mg  per 
dosage  unit,  should  be  rounded-off  to 
the  nearest  whole  number.  If  the  single 
recommended  dose  (one  or  more  dosage 
units)  of  the  product  contains  5  mg  or 
more  of  sodium,  a  declaration  of  sodium 
content  expressed  in  mg  per  single 
dosage  unit  (e.g..  tablet,  teaspoon)  is 
required  to  be  listed  on  a  separate  line 
after  the  heading  "Sodium  Content"  as 
the  last  statement  in  the  ingredients 
section. 

The  new  sodium  labeling 
requirements  apply  to  all  OTC  drugs 
intended  for  oral  ingestion,  whether 
marketed  under  an  OTC  drug 
monograph,  an  approved  application,  or 
no  application.  The  existing 
requirements  relating  to  sodium  labeling 
in  §  331 .30(c)(5)  and  (f)  of  the  final 
monograph  for  OTC  antacid  drug 
products  are  being  deleted.  The 
proposed  sodium  labeling  requirements 
being  considered  in  other  ongoing  OTC 
drug  rulemakings  will  be  deleted  when 
final  monographs  for  those  drug  classes 
are  issued  in  a  future  issue  of  the 
Federal  Register. 

V.  Analysis  of  Impacts 

An  analysis  of  the  costs  and  benefits 
of  this  regulation,  conducted  under 
Executive  Order  12291  was  discussed  in 
the  proposed  rule  (56  FR  19222  at 
19225).  No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking.  Executive 
Order  12291  has  been  superseded  by 
Executive  Order  12866. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulafor>' 
approaches  that  maximize  net  benefits 
(including  potential  economic. 


environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  Uie  Executive  Order  and.  thus,  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  With  this  final  rule,  one-time 
label  modification  costs  associated  with 
changing  product  labels  will  be  incurred 
by  some  manufacturers.  FDA  estimates 
those  costs  to  total  less  than  $500,000 
for  the  entire  industry.  This  projected 
cost  is  based  on  estimates  of  the  number 
of  products  that  will  be  affected  by  this 
final  rule,  the  number  of  distinct  label 
changes  that  will  be  required,  and  the 
cost  of  printing  new  labels. 

OTC  antacid  drug  products  are  the 
primary  products  having  a  significant 
number  of  orally  administered  active 
ingredients  containing  sodium.  The 
monograph  for  those  products  has  been 
in  effect  since  1974  and  these  products 
currently  bear  sodium  labeling.  For 
these  products,  the  labeling  change  will 
involve  a  slight  change  in  wording, 
resulting  only  in  a  minor  cost  to  have 
a  labeling  revision  printed.  In  almost  all 
cases,  manufacturers  can  routinely 
revise  labeling  at  the  next  printing  so 
that  minimal  costs  should  be  incurred. 
Manufacturers  will  have  up  to  12 
months  after  publication  of  this  final 
rule  in  the  Federal  Register  to  revise 
their  product  labeling.  FDA  anticipates 
that  most  antacid  drug  products  would 
undergo  a  label  printing  within  a  12- 
month  period.  Because  these  OTC 
antacid  drug  products  already  bear 
sodium  labeling  warnings,  the  agency 
may  extend  the  time  period  beyond  12 
months,  if  necessary,  upon  request,  for 
the  revised  wording  to  be  implemented. 

Other  OTC  drug  products  (i  e.. 
laxatives  and  internal  analgesics)  having 
a  few  sodium-containing  active 
ingredients  affected  by  this  final  rule 
previously  were  not  required  to  bear 
sodium  labeling  These  products  will 
need  to  have  new  labels  printed  to 
incorporate  the  sodium  labeling.  These 
\products  must  also  have  new  labeling 
'printed  in  the  fijture  when  the  final 
monographs  for  OTC  laxative  and 
internal  analgesic  drug  produt:ts  are 
published.  This  again  involves  one-time 
label  modification  costs.  For  products 
undergoing  such  labeling  changes,  the 
incremental  costs  attributable  to  this 
rule  for  sodium  labeling  will  be 
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negligible.  A  limited  number  of  OTC 
laxative  and  internal  analgesic  drug 
products  contain  sodium-containing 
active  ingredient.  Tentative  final 
monographs  with  sodium  labeling 
requirements  for  these  products  have 
been  published,  and  no  adverse 
comments  concerning  economic 
impacts  have  been  received  in  response 
to  the  proposals.  The  agency  is  not 
aware  of  any  significant  number  of  other 
OTC  drug  products  that  will  be  affected 
due  to  the  sodium  content  of  inactive 
ingredients.  Use  of  the  descriptive  terms 
for  sodium  set  forth  in  this  rulemaking 
is  voluntary.  Therefore,  any 
implementation  of  these  terms  could  be 
done  by  a  manufacturer  at  any  time  that 
new  labeling  is  ordered.  The  agency 
finds  that  the  cost  of  adding  one  of  these 
descriptive  terms  to  the  product's 
labeling  will  be  negligible.  Accordingly, 
the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  warning  statement 
and  the  sodium  terms  are  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
1320.3(c)(2)).  The  sodium  content  per 
dosage  unit  is  product  formulation 
information  that  manufacturers  have  on 
hand  as  part  of  their  usual  and 
customary  busin.  <:s  practice. 

VII.  Environmental  Impact 

The  agency  has  determmed  under  21 
CFR  25.24(cj(6]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects 

21  CFH  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements 

21  CFR  Port  331 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  title  21  of  the  Code 
of  Federal  Regulations  is  amended  in 
parts  201  and  331  as  follows 

PART  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503, 
505,  506,  507.  508,  510.  512,  530-542,  701. 
704,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,331,351,352, 
353,  355,  356,  357,  358,  360.  360b,  360gg- 
3608S,  371,  374,  379e);  sees.  215,  301,  351, 
361  of  the  Public  Health  Service  Act  (42 
U.S.C.  216.241,262.264). 

2.  New  §  201.64  is  added  to  subpart  C 
to  read  as  follows: 

§  201 .64    Sodium  laballng. 

(a)  The  labeling  of  over-the-counter 
(OTC)  drug  products  intended  for  oral 
ingestion  shall  contain  the  sodium 
content  per  dos&ge  unit  (e.g.,  tablet, 
teaspoonful)  if  the  sodium  content  of  a 
single  recommended  dose  of  the 
product  (which  may  be  one  or  more 
dosage  units)  is  5  milligrams  or  more. 
OTC  drug  products  intended  for  oral 
ingestion  include  gum  and  lozenge 
dosage  forms,  but  do  not  include 
dentifrices,  mouthwashes,  or  mouth 
rinses. 

(b)  The  sodium  content  shall  be 
expressed  in  milligrams  per  dosage  unit 
and  shall  include  the  total  amount  of 
sodium  regardless  of  the  source,  i.e.. 
from  both  active  and  inactive 
ingredients.  The  sodium  content  shall 
be  rounded-off  to  the  nearest  whole 
number.  The  sodium  content  per  dosage 
unit  shall  be  listed  on  a  separate  line 
after  the  heading  "Sodium  Content"  as 
the  last  statement  m  the  ingredients 
section. 

(c)  The  labeling  of  OTC  drug  products 
intended  for  oral  ingestion  shall  contain 
the  following  warning  under  the 
heading  "Warning"  (or  "Warnings"  if  it 
appears  with  additional  warning 
statements)  if  the  amount  of  sodium 
present  in  the  labeled  maximum  daily 
dose  of  the  product  is  more  than  140 
milligrams:  "Do  not  use  this  product  if 
vou  are  on  a  sodium-restricted  diet 
unless  directed  by  a  doctor." 

(d)  The  term  "sodium  free"  may  be 
used  in  the  labeling  of  OTC  drug 
products  intended  for  oral  ingestion  if 
the  amount  of  sodium  m  the  labeled 
maximum  daily  dose  is  0  milligram.  For 
example,  a  product  containing  0.4 
(rounded-off  to  zero  (0))  milligram 
sodium  per  tablet  with  directions  to  take 
one  tablet  daily  may  use  the  term 
"sodium  free"  in  its  labeling.  However, 
when  the  recommended  dose  provides 
for  taking  more  than  one  dosage  unit  per 


day.  e.g..  take  one  or  two  tablets,  or  take 
two  tablets,  the  same  product  containing 
0.4  milligram  sodium  per  tablet  shall 
not  use  the  term  "sodium  free"  because 
the  labeled  maximum  daily  dose 
contains  0.8  milligram  sodium. 

(e)  The  term  "very  low  sodium"  may 
be  used  in  the  labeling  of  OTC  drug 
products  intended  for  oral  ingestion  if 
the  amount  of  sodium  in  the  labeled 
maximum  daily  dose  is  35  milligrams  or 
less. 

(f)  The  term  "low  sodium"  may  be 
used  in  the  labeling  of  OTC  drug 
products  intended  for  oral  ingestion  if 
the  amount  of  sodium  in  the  labeled 
maximum  daily  dose  is  140  milligrams 
or  less. 

(g)  The  term  "salt"  is  not  synonymous 
with  the  term  sodium  and  shall  not  be 
used  interchangeably  or  substituted  for 
the  term  "sodium." 

(h)  The  terms  "sodium  free."  "very 
low  sodium."  and  "low  sodium"  shall 
be  in  print  size  and  style  no  larger  than 
the  product's  statement  of  identity  and 
shall  not  be  unduly  prominent  in  print 
size  or  style  compared  to  the  statement 
of  identity. 

(i)  Any  product  subject  to  this 
paragraph  that  is  not  labeled  as  required 
by  this  paragraph  and  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  April  22.  1997,  is  misbranded 
under  sections  201(n)  and  502(a)  and  (f) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act. 

PART  331— ANTACID  PRODUCTS  FOR 
OVER-THE-COUNTER  (OTC)  HUMAN 
USE 

3.  The  authority  citation  for  21  CFR 
part  331  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502.  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  351.  352,  353. 
355,360.371). 

§331.30    [Amended] 

4.  Section  331.30  Labeling  of  antacid 
products  is  amended  by  removing 
paragraph  (c)(5)  and  redesignating 
paragraphs  (c)(6)  and  (c)(7)  as 
paragraphs  (c)(5)  and  (c)(6), 
respectively,  and  by  removing 
paragraph  (f)  and  redesignating 
paragraph  (g)  as  paragraph  (0- 

Dated:  March  30.  1996. 
Wiliiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  96-9735  Filed  4-19-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201  and  331 
[Docket  No.  95N-0254] 
RIN  0910-nAA63 

Labeling  of  Orally  Ingested  Over-the- 
Counter  Drug  Products  Containing 
Calcium,  Magnesium,  and  Potassium 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  general  labeling  provisions 
for  over-the-counter  (OTC)  drug 
products  to  require  that  the  labeling  of 
all  OTC  drug  products  intended  for  oral 
ingestion  include  the  calcium  content 
per  dosage  unit  when  the  product 
contains  20  milligrams  (mg)  or  more  per 
single  dose;  a  warning  statement  that 
persons  with  kidney  stones  and  persons 
on  a  calcium-restricted  diet  should  not 
take  the  product  unless  directed  by  a 
doctor  when  the  product  contains  more 
than  3.2  grams  (g)  of  calcium  in  the 
labeled  maximum  daily  dose;  the 
magnesium  content  per  dosage  unit 
when  the  product  contains  8  mg  or  more 
per  single  dose;  a  warning  statement 
that  persons  with  kidney  disease  and 
persons  on  a  magnesium-restricted  diet 
should  not  take  the  product  unless 
directed  by  a  doctor  if  the  product 
contains  more  than  600  mg  magnesiimi 
in  the  labeled  maximum  daily  dose;  the 
potassiimi  content  per  dosage  unit  when 
the  product  contains  5  mg  or  more  per 
single  dose;  and  a  warning  statement 
that  persons  with  kidney  disease  and 
persons  on  a  potassiiun-restricted  diet 
should  not  take  the  product  unless 
directed  by  a  doctor  if  the  product 
contains  more  than  975  mg  potassium  in 
the  labeled  maximum  daily  dose.  The 
agency  is  proposing  that  the  calcium, 
magnesium,  and  potassium  content  be 
labeled  in  mg  per  dosage  unit,  rounded 
to  the  nearest  whole  number.  FDA  is 
issuing  this  notice  of  proposed 
rulemaking  in  order  to  provide  uniform 
calcium,  magnesium,  and  potassium 
content  and  warning  labeling  for  all 
OTC  drug  products  intended  for  oral 
ingestion  whether  marketed  under  an 
OTC  drug  monograph,  an  approved 
appUcation,  or  no  application. 
DATES:  Written  comments  by  July  22. 
1996.  Written  comments  on  the  agency's 
economic  impact  determination  by  July 
22.  1996.  The  agency  is  proposing  that 
any  final  rule  based  on  this  proposal  be 


effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFB-105). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-2304. 

SUPPLEMENTARY  INFORMATK3N: 
I.  Background 


A.  Calcium 

In  the  advance  nodce  of  proposed 
rulemaking  for  OTC  antacid  drug 
products  (38  FR  8714  at  8718,  April  5, 
1973),  the  Advisory  Review  Panel  on 
OTC  Antacid  Drug  Products  (Antacid 
Panel)  concluded  that  calcium 
carbonate  is  safe  when  taken  in  a  dosage 
of  not  more  than  160  milliequivalents 
(mEq)  of  calcium  (8  g  calcium 
carbonate)  per  day.  The  Antacid  Panel 
stated  that  hypercalcuria  in  response  to 
calcium  ingestion  is  not  rare  in  the 
population  and  the  danger  of  renal  stone 
formation  has  to  be  considered  in 
determining  the  intake  of  calcium- 
containing  antacids. 

The  maximum  daily  dose  for  calcium 
carbonate  or  calcium  phosphate  in 
§  331.11(d)  (21  CFR  331.11(d))  of  the 
antacid  monograph  is  160  mEq  (e.g..  3.2 
g  calcium).  This  amount  of  calcium  is 
contained  in  8.0  g  calcium  carbonate. 
18.7  g  monobasic  calcium  phosphate, 
and  8.3  g  tribasic  calcium  phosphate. 
The  warning  in  §  331.30(c)(1)  (21  CFR 
331.30(c)(1))  states:  "Do  not  take  more 
than  (maximum  recommended  daily 
dosage 

*  *  *)  in  a  24-hour  period,  or  use  the 
maximum  dosage  of  this  product  for 
more  than  2  weeks,  except  under  the 
advice  and  sujjervision  of  a  physician." 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  digestive  aid  drug 
products  (47  FR  454  at  469,  January  5, 
1982),  the  Advisory  Review  Panel  on 
OTC  Miscellaneous  Internal  Drug 
Products  (Miscellaneous  Internal  Panel) 
stated  that  adverse  reactions  associated 
with  calcium  carbonate,  including 
alkalosis,  hypercalcemia,  acid  rebound, 
milk-alkali  syndrome,  and  constipation, 
usually  occur  with  ingestion  of  larger 
than  recommended  doses  and/or  with 
chronic  ingestion.  The  Miscellaneous 
Internal  Panel  stated  that  some  antacids 
decrease  the  effectiveness  of  many  other 
drugs.  The  Miscellaneous  Internal  Panel 
recommended  the  following  labeling  for 
drug  products  containing  calcium 


carbonate:  (1)  "If  you  are  taking  other 
drugs,  consult  your  physician  as  this 
drug  may  interfere  with  their 
effectiveness,"  and  (2)  "Do  not  take  for 
longer  than  2  weeks  or  in  greater  than 
recommended  amoimts.  except  on  the 
advice  of  a  physician."  However,  these 
warnings  were  never  finalized  because 
no  calcium  salt  attained  monograph 
status  as  an  active  ingredient  for  use  as 
an  OTC  digestive  aid  drug  product. 

B.  Magnesium 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  antacid  drug 
products  (38  FR  8714  at  8719),  the 
Antacid  Panel  stated  that  in  normal 
renal  function  it  is  difficult  to  reach 
excessive  magnesium  blood  levels  via 
the  oral  route,  because  magnesium 
enters  and  leaves  the  cells  rapidly. 
However,  the  Antacid  Panel  stated  that 
hypermagnesemia  toxicity  may  occur  in 
renal  dysfunction  and  therefore  a 
warning  is  necessary.  The  Antacid  Panel 
concluded  that  for  those  products  in 
which  the  maximal  daily  dose  exceeds 
50  mEq  of  magnesium,  the  labeling 
should  state:  "Do  not  use  this  product 
if  you  have  kidney  disease  except  under 
the  advice  and  supervision  of  a 
physician." 

In  the  final  monograph  for  OTC 
antacid  drug  products  (39  FR  19862  at 
19868.  June  6, 1974).  the  agency  noted 
that  at  some  of  its  early  meetings  the 
Antacid  Panel  initially  considered  150 
mEq  per  day  of  magnesium  as  the  level 
for  requiring  a  warning,  but  upon 
reconsideration  reduced  the  amount  to 
50  mEq.  The  Auntacid  Panel  gave  several 
reasons  for  lowering  this  level:  (1)  The 
normal  individual  consiunes  from  20  to 
40  mEq  of  magnesium  per  day  and 
about  one-third  of  that  amount  is 
absorbed  into  the  body;  (2)  if  a  person 
is  taking  a  magnesium -containing 
antacid,  approximately  15  to  30  percent 
of  that  magnesium  is  absorbed,  and  (3) 
if  a  person  does  not  have  normal  renal 
function,  it  is  possible  to  have 
hypermagnesemia  toxicity,  i.e..  the  level 
of  magnesium  in  the  body  may  reach  a 
toxic  level. 

The  final  monograph  for  OTC  antacid 
drug  products  includes  a  warning  in 
§  331.30(c)(4)  for  products  containing 
more  than  50  mEq  of  magnesium  in  the 
recommended  daily  dosage,  which 
states:  "Do  not  use  this  product  except 
under  the  advice  and  supervision  of  a 
physician  if  you  have  kidney  disease." 
Although  persons  with  normal  renal 
function  can  easily  tolerate  more  than 
50  mEq  of  magnesium  a  day,  the  agency 
included  this  warning  in  the  monograph 
because  large  doses  of  an  antacid  could 
present  a  serious  problem  for 
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individuals  with  reduced  renal 
function. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  laxative  drug 
products  (56  FR  12902  at  12905.  March 
21.  1975),  the  Advisory  Review  Panel  on 
OTC  Laxative.  Antidiarrheai,  Emetic, 
and  Antiemetic  Drug  Products  (Laxative 
Panel)  stated  that  OTC  laxative  drug 
products  containing  more  than  50  mEq 
(600  mg)  magnesium  in  the  maximum 
recommended  daily  dose  should 
include  a  warning  which  states  that 
people  with  kidney  disease  should  not 
use  the  product  except  under  the  advice 
and  supervision  of  a  physician.  In  the 
Federal  Register  of  January  15.  1985  (50 
FR  2124  at  2153).  the  agency  published 
a  tentative  final  monograph  for  OTC 
laxative  drug  products  that  included  the 
warning  recommended  by  the  Laxative 
Panel.  This  rulemaking  has  not  been 
completed  at  this  lime. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  digestive  aid  dnig 
products  (47  FR  454  at  471),  the 
Miscellaneous  Internal  Panel  stated  that 
high  serum  magnesium  levels  may 
result  from  magnesium  ingestion  by 
persons  with  kidney  damage.  The 
Mist;el!aneous  Internal  Panel  agreed 
with  the  Antacid  Panel  that  a  warning 
statement  should  be  present  on  any 
magnesium  hydroxide  preparation  (47 
FR  470)  and  on  any  magnesium 
trisilicate  preparation  (47  FR  471)  for 
which  the  maximal  daily  dose  exceeds 
50  mEq  (600  mg)  of  magnesium.  The 
Mist;ellaneous  Internal  Panel  also  stated 
that  magnesium  hydroxide  has  the 
potential  for  drug  interactions  with 
certain  anticoagulants  and  antibiotics 
Similarly,  the  Miscellaneous  Internal 
Panel  noted  that  magnesium  trisilicate 
absorbs  various  alkaloids  and  antibiotics 
in  vitro.  However,  this  warning  was 
never  finalized  because  no  magnesium 
salt  attained  monograph  status  as  an 
active  ingredient  for  use  as  an  OTC 
digestive  aid  drug  produci. 

C.  Potassium 

In  the  advance  notice  of  proposed 
niiemaking  for  OTC  antacid  drug 
products  (3H  FR  H714  at  8719),  the 
Antacid  Panel  stated  that  hyperkalemia 
is  rare  for  normal  persons  who  can 
easily  tolerate  the  potassium  content  of 
antacid  drug  products.  The  .\ntacid 
Panel  concluded,  however,  that 
potassium  r^n  ac;cumulate  in  the  hotly 
of  persons  with  impaired  renal  function 
and  exert  toxic  effects  The  Antacid 
Panel  recommended  the  following 
warning  for  products  containing  more 
than  25  mEq  (975  mg)  potassium  in  the 
maximum  rw«:ommended  daily  dose: 
"Do  not  u.se  this  product  if  you  have 
kidney  disease  except  under  the  advii  e 


and  super\'ision  of  a  physician."  This 
warning  appears  in  §  331.30(c)(6)  of  the 
antacid  final  monograph,  slightly 
rephrased  to  read:  "Do  not  use  this 
product  except  under  the  advice  and 
supervision  of  a  physician  if  you  have 
kidney  disease." 

In  the  advance  notice  of  proposed 
rulemaking  (56  FR  12902  at  12905),  the 
laxative  Panel  recommended  that  if  a 
laxative  product  contains  more  than  25 
mEq  (975  mg)  of  potassium  in  the 
maximum  recommended  daily  dose,  the 
labeling  should  advise  consumers  with 
kidney  disease  not  to  use  the  product 
except  under  the  advice  and  supervision 
of  a  physician.  The  agency  is  aware  that 
some  effervescent  laxative  drug 
products  contain  significant  amounts  of 
potassium  as  inactive  ingredients.  The 
Laxative  Panel  recommended  that  the 
inactive  ingredients  be  Hsted  (with  or 
without  the  amounts)  for  OTC  laxative 
drug  products  and  that  the  availability 
of  sodium,  potassium,  and  magnesium 
in  the  maximum  recommended  daily 
dose  be  stated  in  the  labeling.  The 
Laxative  Panel  noted  that  certain 
inactive  ingredients  (including  calcium 
hydroxide  and  potassium  carbonate)  are 
added  to  some  laxative  preparations  to 
enhance  their  formulation  or  to 
contribute  to  the  effervescent  qualities. 

In  the  tentative  final  monograph  for 
OTC  laxative  drug  products  (50  FR  2124 
at  2153).  the  agency  agreed  with  the 
laxative  Panel's  recommendation  and 
proposed  the  following  warning  for 
those  products  containing  more  than 
975  mg  potassium  in  the  maximum 
recommended  daily  dose:  "Do  not  use 
this  produci  if  you  have  kidney  disease 
unless  directed  by  a  doctor."  This 
niiemaking  has  not  been  completed  at 
this  time. 

D  Rulemaking  for  Sodium  Labelmg  of 
OTC  Drug  Products 

The  agency  has  already  addressed 
sodium  labeling  in  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  That  rule  amends  the 
general  labeling  provisions  for  OTC 
drug  products  to  include  sodium 
labeling  and  provides  for  across-the- 
board  uniform  sodium  content  and 
warning  labeling  for  all  OTC  drug 
products  intended  for  oral  ingestion. 
New  *)  201 .64  requires  sodium  content 
labeling  of  all  products  containing  5  mg 
or  more  sodium  per  single 
recommended  dose  and  requires  that 
products  containing  more  than  140  mg 
sodium  per  maximum  recommended 
daily  dose  be  labeled  with  a  general 
warning  that  states:  "Do  not  use  this 
product  if  you  are  on  a  sodium- 
restric:ted  diet  unless  directed  by  a 
doctor  "  Section  201.64  also  provides 


for  the  voluntaiy  use  of  certain 
descriptive  terms  ("sodium  free."  "very 
low  sodium."  and  "low  sodium"). 
These  descriptive  terms  are  the  same 
terms  used  to  describe  sodium  content 
in  food  labeling. 

Sodium  content  is  expressed  in  mg 
per  single  dosage  unit  (e.g..  tablet, 
teaspoonful),  rounded-off  to  the  nearest 
whole  number,  and  includes  the  total 
amount  of  sodium  regardless  of  the 
source  (both  active  and  inactive 
ingredients).  OTC  drug  products 
"intended  for  oral  ingestion"  also 
include  gum  and  lozenge  dosage  forms, 
but  do  nbt  include  dentifrices, 
mouthwashes,  or  mouth  rinses.  Because 
some  OTC  drug  products  not  intended 
for  oral  administration  can  contain  very 
high  levels  of  sodium  that  may  be 
absorbed  from  both  active  and  inactive 
ingredients,  the  agency  has  asked  for 
comments  from  interested  individuals 
on  whether  the  final  rule  should  be 
amended  to  include  sodium  labeling  for 
OTC  rectal,  vaginal,  dentifrice, 
mouthwash,  and  mouth  rinse  drug 
products.  The  agency  will  address  this 
subject  in  a  future  issue  of  the  Federal 
Register. 

Two  comments  received  to  the 
tentative  final  monograph  for  OTC 
laxative  drug  products  contended  that 
sodium  labeling  of  OTC  laxative  and 
other  drug  products  should  be 
consistent  with  FDA's  food  labeling 
terminology.  The  comments  stated  that 
food  products  already  bear  FDA 
terminology  and  the  food  terminology 
will  become  the  dominant  system.  Thus, 
other  mandatory  FDA  labeling  systems 
should  be  made  consistent  with  that 
system.  The  agency  has  used  this 
approach  in  the  final  rule  for  sodium 
labeling  of  OTC  drug  products 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

E.  Food  Labeling  Regulations 

FDA  regulations  for  food  products 
address  calcium  and  magnesium 
labeling.  Section  101.9  (21  CFR  101.9) 
requires  the  labeling  of  food  products  to 
declare  the  content,  as  a  percent  of  the 
Reference  Daily  Intake  (RDI).  of  calcium, 
iron,  vitamin  C,  and  vitamin  E.  Other 
vitamins  and  minerals  for  which  a  RDI 
has  been  established,  including 
magnesium,  may  be  listed  voluntarily, 
unless  they  are  added  as  a  nutrient 
supplement  or  a  claim  is  made  about 
them,  in  which  case  they  must  be 
declared. 

Section  101.9(c)(5)  provides  for  the 
voluntary  declaration  of  potassium 
content  in  a  labeled  serving  size. 
However,  when  a  claim  is  made  about 
potassium,  the  declaration  is  mandatory 
and  is  placed  on  the  nutrition  label 
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immediately  following  the  sodium 
content.  When  the  potassium  content  is 
less  than  5  mg  per  serving,  the  content 
is  expressed  as  zero. 

Vitamins  and  minerals,  other  than 
calciui§T  iron,  vitamin  C,  and  vitamin  E. 
present  at  less  than  2  percent  of  the  RDI 
are  not  required  to  be  declared  in 
nutrition  labeling  but  may  be  declared 
as  zero  or  by  use  of  an  asterisk  referring 
to  a  footnote  that  states.  "Contains  less 
than  2%  of  the  Daily  Value  of  this 
(these)  nutrient  (nutrients)" 
(§  101.9(c)(8)(iii)).  The  RDI  for  calcium 
is  1.000  mg  and  for  magnesiimi  is  400 
mg  (§  101.9(c)(8)(iv}).  Thus,  for  foods 
containing  less  than  20  mg  of  calcium 
pjer  serving,  a  declaration  of  zero  is 
required  on  the  nutrition  label.  For 
foods  containing  less  than  8  mg  of 
magnesium  per  serving,  content 
declaration  is  not  required  (unless  a 
claim  is  made  about  the  nutrient)  or 
may  be  declared  as  zero  or  as  less  than 
2  percent  of  the  Daily  Value. 

The  regulations  in  §  101.36(b)(3)  (21 
CFR  101.36(b)(3))  for  nutrition  labeling 
of  dietary  supplements  of  vitamins  and 
minerals  require  that  potassium  be 
declared  except  when  present  in 
quantitative  amounts  by  weight  that 
allow  a  declaration  of  zero. 

The  regulations  for  health  claims 
related  to  calcium  and  osteoporosis  in 
§101.72(c)(2)(i)(E)(2lCFR 
101.72(c)(2)(i)(E))  require  the  labeling  of 
food  products  to  state  that  a  total  dietary 
intake  greater  than  2,000  mg  of  calcium 
has  no  further  known  benefit  to  bone 
health.  This  requirement  applies  when 
the  food  or  supplement  contains  more 
than  400  mg  of  calcium  per  reference 
amount.  A  recently  published  NIH 
Concensus  Statement  on  optimal 
calcium  intake  states  that  up  to  a  total 
intake  of  2.000  mg  per  day  appears  to 
be  safe  in  most  individuals  ("Optimal 
Calcium  Intake,"  NIH  Consensus 
Statement.  12(4):1-31.  June  6-8, 1994). 

II.  The  Agency's  Tentative  Conclusions 
on  Labeling  of  Orally  Ingested  OTC 
Drug  Products  Containing  Calcium, 
Magnesium,  and  Potassium 

A.  Basis  for  Rulemaking 

FDA  believes  that  the  public  interest 
in,  and  the  public  health  consequences 
of,  calcium,  magnesium,  and  potassium 
intake  have  produced  a  need  for  more 
informative  and  consistent  labeling 
information  for  these  ingredients  in 
OTC  drug  products.  The  agency  believes 
certain  labeling  requirements  are 
needed  to  alert  persons  with  renal 
failure,  kidney  stones,  or  other 
conditions,  and  persons  taking  other 
medications  who  wish  to  monitor  their 
intake  of  calcium,  magnesium,  and 


potassium.  Consumers  need  to  consider 
their  intake  from  foods,  dietary 
supplements,  and  drugs.  Therefore,  the 
agency  is  proposing  calcium, 
magnesium,  and  potassium  content  and 
warning  labeling  for  all  OTC  drug 
products  intended  for  oral  ingestion  that 
contain  certain  levels  of  these 
ingredients  (including  both  active  and 
inactive  ingredients). 

B.  Criteria  for  Content  and  Warning 
Labeling 

In  order  to  establish  uniform  content 
declarations  and  warnings  relating  to 
calcium,  magnesium,  and  potassiiun  for 
orally  ingested  OTC  drug  products  and 
to  establish  content  labeling  similar  to 
that  used  in  food  labeling,  the  agency  is 
proposing  to  adopt:  (1)  20  mg  of 
calcium,  8  mg  of  magnesium,  and  5  mg 
of  potassium  as  the  amount  per  single 
recommended  dose  in  an  OTC  drug 
product  (which  may  involve  one  or 
more  dosage  units,  e.g.,  tablets, 
teaspKJonshil,  etc.)  that  requires  a 
content  declaration;  and  (2)  3.2  g 
calcium.  600  mg  magnesium,  and  975 
mg  potassium  as  the  amounts  present  in 
the  maximum  labeled  daily  dose  above 
which  a  warning  is  required.  The 
agency  is  therefore  proposing  to  amend 
the  general  drug  labeling  provisions  in 
part  201  (21  CFR  part  201)  to  include 
these  labeling  requirements  for  OTC 
drug  products  intended  for  oral 
ingestion. 

The  proposed  levels  for  requiring 
content  labeling  are  similar  to  those 
used  in  food  labeling.  In  contrast,  the 
proposed  levels  for  requiring  warnings 
are  based  on  recommendations  of  FDA 
advisory  review  panels  in  the  early 
1970's.  The  agency  acknowledges  that 
there  may  be  more  recent  scientific 
information  to  consider  in  setting 
requirements  for  OTC  drug  product 
labeling.  The  agency  specifically 
encourages  comment  and  data  on  this 
aspect  of  the  proposal. 

C.  Basis  for  Amount  Requiring  Content 
Labeling 

1.  Calcium  and  Magnesium  Content 

As  stated  in  section  I.E.  of  this 
document,  a  serving  of  food  containing 
20  mg  or  more  of  calcium  requires  a 
content  declaration,  and  a  serving  of 
food  containing  8  mg  or  more  of 
magnesium  (if  added  as  a  supplement  or 
if  a  claim  is  made)  requires  a  content 
declaration  in  the  nutrition  labeling  of 
foods.  Thus,  the  agency  is  using  20  mg 
calcium  and  8  mg  magnesium  per  single 
recommended  dose  as  the  amounts  at 
which  OTC  drug  products  should 
include  content  labeling  for  these 
ingredients. 


2.  Potassiiun  Content 

As  noted  in  section  I.E.  of  this 
document,  ptotassium  labeling  for  foods 
is  optional  imless  a  claim  is  made  about 
the  potassium  content;  but,  if  declared, 
it  is  expressed  in  mg  per  serving  for 
those  foods  containing  5  mg  or  more.  In 
$  201.64(a)  of  the  final  rule  for  sodium 
labeling  of  OTC  drug  products,  the 
agency  required  a  declaration  of  the 
sodium  content  for  all  OTC  drugs 
intended  for  oral  ingestion  if  the  sodium 
content  per  single  recommended  dose  is 
5  mg  or  more.  TTie  agency  believes  it  is 
not  necessary  to  declare  potassium 
amounts  below  5  mg  per  dose.  However, 
the  agency  believes  it  is  appropriate  to 
declare  the  potassium  content  if  the 
product  contains  5  mg  or  more  per 
single  recommended  dose. 

D.  Basis  for  Amount  Requiring  Warning 
Statements 

The  agency  believes  that  for 
uniformity  in  labeling,  warnings  should 
be  required  across-the-board  for 
calcium,  magnesium,  and  potassium  for 
those  OTC  c^g  products  intended  for 
oral  ingestion  containing  a  certain 
concentration  of  these  ingredients. 

1.  Calcium  Warning 

Based  on  the  current  requirements  in 
the  monograph  for  OTC  antacid  drug 
products  and  the  recommendations  of 
the  Miscellaneous  Internal  Panel  (see 
section  I. A.  of  this  dociunenl).  the 
agency  is  proposing  to  require  the 
following  warning  for  all  OTC  drug 
products  containing  more  than  3.2  g 
calcium  (equivalent  to  8  g  calcium 
carbonate)  per  labeled  maximum  daily 
dose:  "Do  not  use  this  product  if  you 
have  kidney  stones  or  if  you  are  on  a 
calcium-restricted  diet  unless  directed 
by  a  doctor."  The  NIH  Consensus 
Statement  on  optimal  calcium  intake 
suggests  that  a  2.000  mg  total  daily 
intake  is  safe,  but  it  does  not  give  a 
definitive  conclusion  as  to  what  level  is 
unsafe.  When  the  3.200  mg  daily  dosage 
level,  proposed  as  the  level  requiring  a 
warning,  is  added  to  the  1,000  mg 
recommended  daily  intake  that  may  be 
included  in  a  person's  diet,  the  resulting 
4.200  mg  daily  intake  is  considerably 
higher  than  the  2,000  mg  level  found  to 
be  safe  in  the  NIH  consensus  statement. 
The  agency  invites  comments  on 
whether  the  proposed  3.2  g  level 
requiring  a  warning  should  be  lowered. 

2.  Magnesium  Warning 

The  agency  is  proposing  to  require  the 
following  warning  for  all  OTC  drug 
products  that  contain  more  than  600  mg 
magnesium  per  labeled  maximum  daily 
dose:  "Do  not  use  this  product  if  you 
have  kidney  disease  or  if  you  are  on  a 
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magnesium-restricted  diet  unless 
dire<:ted  by  a  do<.;tor."  This  warning  is 
similar  to  the  warning  in  ^  331.3(){t;)l-4; 
of  the  final  monograph  for  OTC  antacid 
dnig  products. 

.1.  Pota.ssium  Warning 

The  agency  is  proposing  to  require  the 
following  warning  for  all  OTC  drug 
products  that  contain  more  than  S75  mg 
potassium  per  maximum  recommended 
dose;  "Do  not  use  this  product  if  you 
have  kidney  disease  or  if  you  are  on  a 
potassium-restricted  diet  unless 
directed  by  a  doctor."  This  warning  is 
similar  to  the  warning  in  *j  331.30(c)(6) 
of  the  final  monograph  for  OTC  antacid 
drug  products. 

£  Units  of  Measure 

The  agency  believes  the  units  of 
measure,  where  possible,  should  be 
similar  for  foods  and  drugs  The  unit  of 
measure  in  declaring  the  content  of 
these  components  in  foods  is  mg  or  g 
per  serving  of  food.  While  a  serving  of 
food  is  not  the  same  as  a  dosage  of  a 
drug,  the  agency  believes  it  is  logical  to 
declare  the  content  in  mg  per  dosage 
unit  of  the  drug  and  to  require  a  content 
declaration  if  the  ingredient  per  dose 
(which  could  be  contained  in  one  or 
more  active  or  inactive  ingredients  and 
in  one  or  more  dosage  units)  is  equal  to 
the  amount  in  a  serving  of  food  that 
requires  a  declaration  in  the  nutrition 
labeling.  This  is  similar  to  the  agency's 
approach  in  the  final  rule  for  sodium 
labeling  of  OTC  drug  products.  Section 
201.64(b)  states:  "The  sodium  content 
shall  be  expressed  in  milligrams  per 
dosage  unit  and  shall  include  the  total 
amount  of  sodium  regardless  of  the 
source,  i.e..  from  both  active  and 
inactive  ingredients." 

F.  Rounding  to  Whole  Numtyer 

While  the  food  labeling  regulations 
allow  for  the  content  d<K:laration  of 
certain  ingredients  (e.g..  sodium  and 
potassium)  to  be  labeled  as  "zero"  up  to 
a  certain  level  (5  mg  per  serving) 
(§101.9(c)(8)(i)and(c)(8)(ii)).  the 
agency  believes  these  ingredients  in 
drugs  should  not  be  labeled  as  zero 
content  except  when  the  content  is  zero 
(based  on  rounding  to  the  nearest  whole 
number,  as  in  the  regulation  for  sodium 
labeling  of  OTC  drug  products).  As 
discussed  in  the  sodium  labeling  final 
rule,  most  OTC  drug  products  are 
manufactured  and  the  c:oncentration  of 
ingredients  can  be  strictly  controlled. 
Thus,  the  concentration  of  specific 
ingredients  is  expected  to  be  less 
variable  in  OTC  drug  products  than  in 
foods.  For  consistency  in  labeling,  the 
agency  believes  the  labeling  of  these 
ingredients  should  be  expressed  in  mg 


per  dosage  unit  rounded  to  the  nearest 
whole  number  for  those  produds 
'■.ontaining  less  than  1  g.  For  those 
products  containing  1  g  or  more  per 
dosage  unit,  the  content  labeling  may  be 
rounded  to  the  nearest  tenth  of  a  g. 

G  Implementation  of  Labeling 
Hequirementa 

The  agency  encourages  manufacturers 
to  comply  voluntarily  with  the 
provisions  of  this  proposed  rule  despite 
the  fact  that  revisions  in  the 
requirements  may  occur  in  the  final  rule 
in  response  to  submitted  comments. 
Should  any  manufacturer  choose  to 
adopt  the  labeling  described  in  this 
proposed  rule,  and  should  any  revisions 
o<;cur  in  the  final  rule,  the  agency  will 
permit  the  use  of  existing  stocks  of 
labels  for  those  products  labeled 
according  to  the  proposed  rule  for  a 
period  of  1  year  following  publication  of 
the  final  rule. 

Should  this  proposed  amendment  to 
part  201  relating  to  calcium, 
magnesium,  and  potassium  content  and 
warning  labeling  of  all  OTC  drug 
products  intended  for  oral  ingestion  be 
published  as  a  final  rule,  thtn  the 
existing  requirements  relating  to 
magnesium  labeling  in  §  331.30(c)(4) 
and  potassium  labeling  in  §  331.30(c)(5) 
of  the  final  monograph  for  OTC  antacid 
drug  products  and  the  proposed  labeling 
requirements  for  magnesium  and 
potassium  being  considered  in  other 
ongoing  OTC  drug  rulemakings  will  be 
deleted.  The  agency  advises  that  on  or 
after  12  months  after  publication  of  a 
final  rule  any  OTC  drug  product  subject 
to  this  rule  that  does  not  meet  these 
labeling  requirements  and  that  is 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  will  be  misbranded  under 
sections  201  (n)  and  502(a)  and  (f)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321(n)  and  352(a)  and  (fl). 

III.  Andlysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives,  and  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 


regulatory  action  as  defined  by  the 
Executive  Order  and.  thus,  is  not  subject 
to  review  under  the  Executive  Order 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Should  this  proposed  rule 
become  a  final  rule,  one-time  label 
modification  costs  associated  with 
changing  product  labels  would  be 
incurred  by  some  manufacturers.  FDA 
estimates  those  costs  to  total  less  than 
$500,000  for  the  entire  industry.  This 
projected  cost  is  based  on  estimates  of 
the  number  of  products  that  will  be 
affected  by  the  proposed  rule,  the 
number  of  distinct  label  changes  that 
will  be  required,  and  the  cost  of  printing 
new  labels. 

OTC  antacid  drug  products  are  the 
primary  products  having  a  significant 
number  of  orally  administered  active 
ingredients  containing  calcium, 
magnesium,  and  potassium.  The 
monograph  for  those  products  has  been 
in  effect  since  1974  and  these  products 
currently  bear  magnesium  and 
potassium  warning  labeling.  For  these 
products,  the  labeling  change  would 
involve  a  slight  change  in  wording, 
resulting  only  in  a  minor  cost  to  have 
a  labeling  revision  printed.  For  those 
products  containing  calcium,  a  new 
warning  would  be  required  in  product 
labeling.  In  almost  all  cases,  this 
revision  would  be  routinely  done  at  the 
next  labeling  printing  so  that  minimal 
costs  should  be  incurred.  Manufacturers 
will  have  up  to  12  months  after 
publication  of  a  final  rule  in  the  Federal 
Register  to  revise  their  product  labeling. 
It  is  anticipated  that  most  antacid  drug 
products  would  undergo  a  label  printing 
within  a  12-month  period.  Products 
containing  magnesium  and  potassium 
would  need  only  minor  revisions,  and 
products  containing  calcium  would 
need  to  add  some  new  labeling. 

Other  OTC  drug  products  (i.e., 
antidiarrheals,  laxatives,  and  internal 
analgesics)  having  one  or  a  few  calcium, 
magnesium,  and  potassium-containing 
active  ingredients  that  would  be  affected 
by  mandatory  calcium,  magnesium,  and 
potassium  labeling  currently  are  not 
required  to  bear  the  labeling 
recommended  in  this  proposed  rule. 
These  products  would  need  to  have  new 
labels  printed  to  incorporate  the 
labeling  requirements  of  this 
rulemaking.  These  products  will  also 
need  to  have  new  labeling  printed  in  the 
future  when  the  final  monographs  for 
OTC  antidiarrheal,  laxative,  and  internal 
analgesic  drug  products  are  published. 
This  again  involves  one-time  label 
modification  costs.  For  products  that 
will  be  undergoing  such  labeling 
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changes,  the  incremental  costs 
attributable  to  this  rule  for  calcium, 
magnesium,  and  potassium  labeling 
would  be  negligible.  A  limited  number 
of  OTC  antidiarrheal,  laxative,  and 
internal  analgesic  drug  products  contain 
calcium,  magnesium,  and  potassium- 
containing  active  ingredients. 

Accordingly,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  drug  products 
intended  for  oral  ingestion.  Typws  of 
impact  may  include,  but  are  not  limited 
to,  costs  associated  with  relabeling, 
repackaging,  or  reformulating. 
Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  drug  products 
should  be  accompanied  by  appropriate 
documentation.  A  period  of  90  days 
from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 
Register  will  be  provided  for  comments 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

IV.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  proposed  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  Rather,  the 
proposed  warning  statements  are  a 
"public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)).  The  calcium, 
magnesium,  and  potassium  content  per 
dosage  unit  is  product  formulation 
information  that  manufacturers  have  on 
hand  as  part  of  their  usual  and 
customary  business  practice. 


V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  22, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Written  conunents  on  the 
agency's  economic  impact 
determination  may  be  submitted  on  or 
before  July  22,  1996.  Three  copies  of  all 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief  Received 
comments  may  be  seen  in  the  office 
above  betwewi  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subiects 

21  CFR  Part  201 

Ehiigs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  331 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  parts  201 
and  331  as  follows: 

PART  201— LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  re^  as  follows: 

Authority:  Sees.  201.  301,  501.  502,  503. 
505.  506.  507.  508,  510,  512,  530-542,  701. 
704,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S  C.  321,  331.  351,  352. 
353.  355,  356,  357,  358,  360.  360b.  360gg- 
360SS,  371.  374,  379e):  sees.  215.  301,  351. 
.361  of  the  Public  Health  Service  Act  (42 
U.S.C  216.241,262.  264) 

2.  New  §  201.70  is  adrfed  to  subpart  C 
to  read  as  follows: 

§201.70    Calcium  labeling. 

(a)  The  labeling  of  over-the-counter 
(OTC)  drug  products  intended  for  oral 
ingestion  shall  contain  the  calcium 
content  per  dosage  unit  (e.g..  tablet, 
teaspoonful)  if  the  calcium  content  of  a 
single  recommended  dose  of  the 
product  (which  may  be  one  or  more 
dosage  units)  is  20  milligrams  or  more. 
OTC  drug  products  intended  for  oral 
ingestion  include  gum  and  lozenge 
dosage  forms,  but  do  not  include 
dentifrices,  mouthwashes,  or  mouth 
rinses. 

(b)  The  calcium  content  shall  be 
expressed  in  milligrams  or  grams  per 
dosage  unit  and  shall  include  the  total 
amount  of  calcium  regardless  of  the 
source,  i.e.,  from  both  active  and 
inactive  ingredients.  If  less  than  1  gram, 


milligrams  should  be  used.  The  calcium 
content  shall  be  rounded-off  to  the 
nearest  whole  number  in  milligrams  (or 
tenth  of  a  gram  if  over  1  gram)  and  shall 
be  listed  on  a  separate  line  after  the 
heading  "Calcium  Content"  as  the  last 
sentence  in  the  ingredients  section. 

(c)  The  labeling  of  OTC  drug  products 
intended  for  oral  ingestion  shall  contain 
the  following  warning  under  the 
heading  "Warning"  (or  "Warnings"  if  it 
appears  with  additional  warning 
statements)  if  the  amount  of  calcium 
present  in  the  labeled  maximum  daily 
dose  of  the  product  is  more  than  3.2 
grams:  "Do  not  use  this  product  if  you 
have  kidney  stones  or  if  you  are  on  a 
calcium-restricted  diet  unless  directed 
by  a  doctor." 

(d)  Any  product  subject  to  this 
paragraph  that  is  not  labeled  as  required 
by  this  paragraph  and  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  (date  1  year  after  publication  of  the 
final  rule),  is  misbranded  under  sections 
201{n)  and  502(a)  and  (f)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

3.  New  §  201.71  is  added  to  subpart  C 
to  read  as  follows: 

§  201 .71    Magnesium  labeling. 

(a)  The  labeling  of  over-the-counter 
(OTC)  drug  products  intended  for  oral 
ingestion  shall  contain  the  magnesium 
content  per  dosage  unit  (e.g.,  tablet, 
teaspoonful)  if  the  magnesium  content 
of  a  single  recommended  dose  of  the 
product  (which  may  be  one  or  more 
dosage  units)  is  8  milligrams  or  more. 
OTC  drug  products  intended  for  oral 
ingestion  include  gum  and  lozenge 
dosage  forms,  but  do  not  include 
dentifrices,  mouthwashes,  or  mouth 
rinses. 

(b)  The  magnesium  content  shall  be 
expressed  in  milligrams  or  grams  per 
dosage  unit  and  shall  include  the  total 
amount  of  magnesium  regardless  of  the 
source,  i.e  .  from  both  active  and 
inactive  ingredients.  If  less  than  1  gram, 
milligrams  should  be  used.  The 
magnesium  (ontent  shall  be  rounded-off 
to  the  nearest  whole  number  in 
milligrams  (or  tenth  of  a  gram  if  over  1 
gram)  and  shall  be  listed  on  a  separate 
line  af^er  the  heading  "Magnesium 
Content"  as  the  last  sentence  in  the 
ingredients  section 

(c)  The  labeling  of  OTC  drug  products 
intended  for  oral  ingestion  shall  contain 
the  following  warning  under  the 
heading  "Warning"  (or  "Warnings"  if  it 
appears  with  additional  warning 
statements)  if  the  amount  oi  magnesium 
present  in  the  labeled  maximum  daily 
dose  of  the  product  is  more  than  600 
milligrams:  "Do  not  use  this  product  if 
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you  have  kidney  disease  or  if  you  are  on 
a  magnesium-restricted  diet  unless 
directed  by  a  doctor  " 

(d)  Any  product  subject  to  this 
paragraph  that  is  not  labeled  as  required 
bv  this  paragraph  and  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  (date  1  vear  after  publication  of  the 
final  rule),  is  misbranded  under  sections 
201(n)  and  S02(a)  and  (f)  of  the  Federal 
Food.  Drug,  and  Cosmetic  .Act 

4  New  SJ201  72  is  added  to  subpart  C 
to  read  us  follows 

§201.72    Potassium  labeting. 

la)  The  labeling  of  over-the-(.ounter 
(OTC)  dnig  products  intended  for  oral 
ingestion  shall  contain  the  potassium 
content  per  dosage  unit  (e  g..  tablet, 
teaspoonful)  if  the  potassium  content  of 
a  single  re<:ommended  dose  of  the 
produc  t  (which  may  be  one  or  more 
dosage  units)  is  S  milligrams  or  more. 
CyrC  drug  products  intended  for  oral 
ingestion  include  gum  and  lozenge 
dosage  forms,  but  do  not  include 
dentifrices,  mouthwashes,  or  mouth 
rinses. 


(b)  The  potassium  content  shall  be 
expressed  in  milligrdms  or  grams  per 
dosage  unit  and  shall  include  the  total 
amount  of  potassium  regardless  of  the 
source,  i.e.,  from  both  active  and 
inactive  ingredients.  If  less  than  1  gram, 
miligrams  should  be  used.  The 
potassium  content  shall  be  rounded-off 
to  the  nearest  whole  number  in 
milligrams  (or  tenth  of  a  gram  if  over  1 
gram)  and  shall  be  listed  on  a  separate 
line  after  the  heading  "Potassium 
Content"  as  the  last  statement  in  the 
ingredients  section. 

(c)  The  labeling  of  OTC  drug  products 
intended  for  oral  ingestion  shall  contain 
the  following  warning  under  the 
heading  "Warning"  (or  'Warnings"  if  it 
appears  with  additional  warning 
statements)  if  the  amount  of  potassium 
present  in  the  labeled  maximum  daily 
dose  of  the  product  is  more  than  975 
milligrams:  "Do  not  use  this  product  if 
you  have  kidney  disease  or  if  you  are  on 
a  pota.ssium-restricted  diet  unless 
dire<;ted  by  a  doctor." 

(d)  .Any  product  subject  to  this 
paragraph  that  is  not  labeled  as  required 
by  this  paragraph  and  that  is  initially 
introduced  or  initially  delivered  for 


introduction  into  interstate  commerce 
after  (date  1  year  after  publication  of  the 
final  rule),  is  misbranded  under  sections 
201(n)  and  502(a)  and  (f)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

PART  331— ANTACID  PRODUCTS  FOR 
OVER-THE-COUNTER  (OTC)  HUMAN 
USE 

5.  The  authority  citation  for  21  CFR 
part  331  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505. 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351,  352,  353, 
355,360,371). 

$331.30    [Amended] 

6.  Section  331  30  Labeling  of  antacid 
products  is  amended  by  removing 
paragraphs  (c)(4)  and  (c)(5)  and  by 
redesignating  paragraph  (c)(6)  as 
paragraph  (c)(4). 

Dated:  March  30.  1996, 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination . 

IFR  Doc.  96-9734  Filed  4-l»-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  67 
[COO  94-040] 
RIN2115-AE85 

Vessel  Rebuilt  Determinations 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  regulation  to  clarify  the  standard  for 
determining  when  vvoric  on  a  vessel 
performed  outside  of  the  U.S. 
constitutes  a  foreign  rebuilding,  which 
results  in  a  loss  of  coastwise  privileges. 
Clarifying  this  standard  will  help  vessel 
owners  and  operators  make  better 
business  decisions  regarding  work  to  be 
performed  on  their  vessels.  This  rule 
adopts  a  notice  of  proposed  rulemaking 
(NPRM)  titled  Vessel  Rebuilt 
Determinations  (CGD  94-040;  60  PR 
17290)  published  on  April  5.  1995,  as 
final  with  minor  changes. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  luiie  21.  1996. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretarv, 
Marine  S.ifefv  Council  (G-LRA/34U6) 
(CGD  94-025),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washmgton.  DC  20593-O001.  between  8 
a.m.  and  3  p  m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Mil  hael  ,\ntoneilis.  National 
Maritime  Center  at  (703)  235-8447. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Two  public  meetings  were  held,  both 
preceded  by  a  notice  in  the  Federal 
Register.  The  first  meeting  was  on 
November  16.  1993  (58  FR  512981,  and 
the  second  on  Ft^bruan,  1.5,  1994  (59  FR 
725).  The  stated  purpose  of  the  public 
meetings  was  to  obtain  public  input 
concerning  w  heiiier  the  Coast  Guard 
should  undertake  rulemakinkj  to  develop 
clearer  standards  for  vessel  rebuilt 
determinations 

On  Mav  10.  1994.  the  Coa.st  Guard 
published  a  policv  statement  in  the 
Federal  Register  (CGD  93-063;  59  FR 
24060)  announcing  that  it  was  planning 
to  undertake  rulemaking  regarding 
vessel  rebuilt  determinations 

As  indicated  above,  on  April  5,  1995, 
the  Coast  Guard  published  the  NPRM 
In  the  NPRM,  the  Coast  Guard  proposed 
to  clarify  when  a  vessel  is  deemed  to 


have  been  rebuilt  outside  the  United 
States,  thereby  losing  the  privilege  of 
engaging  in  the  coastwise  trade. 

Background  and  Purpose 

When  Congress  enacted  the  Merchant 
Marine  Act.  1920  (46  U.S.C.  app.  §883). 
popularly  referred  to  as  the  "Jones  Act." 
it  included  a  provision  to  provide  for  a 
protected  trade.  Section  27  of  the  lones 
Act  generally  prohibited  the 
transportation  of  merchandise  in  the 
coastwise  trade  except  in  vessels  built 
in  and  do<:umented  under  the  laws  of 
the  United  States  and  owned  by  citizens 
of  the  United  States. 

In  1956.  Congress  amended  Section 
27  by  enacting  what  is  known  as  the 
"Second  Proviso."  Under  the  proviso  as 
enacted,  a  vessel  of  more  than  500  gross 
tons  entitled  to  engage  in  the  coastwise 
trade  which  is  later  rebuilt  outside  the 
United  States  permanently  loses  the 
right  to  engage  in  the  coastwise  trade. 
Further,  the  proviso  originally  required 
the  owner  of  a  vessel  of  more  than  500 
gross  tons  documented  in  the  United 
States  which  is  rebuilt  outside  the 
United  States  to  make  a  report  of  the 
circumstances  of  the  rebuilding  to  the 
Secretary  of  Transportation, 

The  Second  Proviso  was  amended 
numerous  times  as  discussed  in  the 
NPRM  and  now  applies  to  all  vessels 
engaged  in  coastwise  trade,  regardless  of 
tonnage.  It  was  implemented  by  the 
Coast  Guard  primarily  by  regulations  at 
46  CFR  §  67.177.  The  regulatory 
standard  in  §67.177  states  that  a  vessel 
is  rebuilt  when  "any  considerable  part 
of  its  hull  or  sujjerstructure  is  built 
upon  or  substantially  altered."  While 
the  wording  of  the  regulatory  standard 
has  remained  stable  over  the  years,  the 
Coast  Guard's  administration  of  the 
standard  has  changed  and  is  fully 
discussed  in  the  NPRM. 

Discussion  of  Comnients  and  Changes 

The  Coast  Guard  received  three  letters 
in  response  to  the  NPRM  Two  letters 
specifically  complimented  the  Coast 
Guard  for  its  efforts  in  providing  the 
industry  with  clearer  standards  relating 
to  vessel  rebuilt  determinations. 
Cienerally,  the  three  letters  addressed 
the  six  matters  discussed  below. 

First  Tuo  comments  suggested  that 
the  Coast  Guard  provide  a  list  of  items. 
such  as  furnishings  and  fittings,  that 
could  be  excluded  from  being 
(;onsidered  as  part  of  the  hull  and 
superstructure  for  purposes  of  making 
vessel  rebuilt  determinations.  In  the 
preamble  to  the  NPRM.  the  Coast  Guard 
identified  a  number  of  items  which  it 
has  previously  considered  to  be 
furnishings  and  fittings.  This  list  which 
is  not  exhaustive,  may  be  used  for 


guidance.  The  Cxjast  Guard  believes  that 
providing  a  specific  list  would  work  to 
the  detriment  of  vessel  owners  and  limit 
the  Coast  Guard's  flexibility  to 
determine  whether  those  items  not 
included  on  the  list  should  or  should 
not  be  excluded. 

Second:  One  comment  recommended 
that  the  numerical  lower  and  upper 
parameters  of  5  percent  to  10  percent  be 
adjusted  to  provide  greater  flexibility. 
Paragraph  (b)  of  §  67. 1 77  of  the  NPRM 
establishes  numerical  parameters  for 
rebuilt  determinations  for  vessels,  the 
hull  and  superstructure  of  which  are 
constructed  of  steel  or  aluminum.  The 
Coast  Guard  agrees  that  adjusting  the 
minimum  threshold  to  7.5  percent  is 
appropriate  because  that  level  reflects 
the  Coast  Guard's  past  determinations  of 
the  percentage  of  steelweight  that  does 
not  constitute  a  rebuilding.  However, 
the  Coast  Guard  finds  that  raising  the 
maximum  threshold  would  not  reflect 
past  Coast  Guard  practices.  Therefore,  in 
order  to  adopt  a  standard  that  is 
consistent  with  past  Coast  Guard 
practices,  the  numerical  lower  and 
upper  parameters  in  the  final  rule  are 
set  at  7.5  percent  and  10  percent  The 
Coast  Guard's  National  Maritime  Center, 
after  consultation  with  the  Maritime 
Administration  and  the  maritime 
industry,  will  reevaluate  these 
minimum  and  maximum  threshold 
levels  in  the  hiture.  Based  on  the  history 
of  vessel  rebuild  determinations,  the 
Coast  Guard  may  propose  additional 
changes  to  these  levels  and  perhaps 
other  aspects  of  vessel  rebuilt 
determinations.  A  shipowner  may  still 
apply  for  a  preliminary  rebuilt 
determination  regardless  of  the  level  of 
work  being  done. 

Third:  One  comment  favored  the  use 
of  a  "surface  area  comparison"  as 
opposed  to  the  "comparability  " 
standard  proposed  for  vessels  built  of 
materials  other  than  steel  or  aluminum. 
The  comparability  approach  provided  in 
paragraph  (c)  of  §'67.177  of  the  NPRM 
requires  that  the  applicant  for  a  rebuilt 
determination  calculate  to  the 
maximum  extent  practicable  what  the 
steelweight  of  the  vessel  as  a  whole 
would  be  if  it  were  constructed  of  steel 
or  aluminum.  This  standard  has  been 
tested  over  time  and  determined  to  work 
effectively. 

Fourth:  One  comment  indicated  a 
need  for  the  Coast  Guard  to  clarify  that 
repairs  in  kind  should  be  exempted 
firom  the  standards  applicable  to  vessel 
rebuilt  determinations.  The  Coast  Guard 
believes  that  vessels  undergoing  repairs 
overseas  should  continue  to  report  these 
repairs  and  provide  the  necessary 
information  to  ensure  that  the  Coast 
Guard  can  make  an  independent 


determination  that  the  vessel  has  not 
been  rebuilt. 

Fifth:  One  comment  requested  that  the 
term  "vessel  steelweight"  be  clarified. 
Vessel  steelweight  is  the  actual  weight 
of  the  hull  and  superstructure  without 
furnishings  and  outfit,  machinery,  and 
fluids.  The  term  "vessel  steelweight"  is 
intended  to  mean  the  same  as 
"discounted  lightship  weight." 

Sixth:  One  comment  expressed 
concern  that  if  a  vessel  is  determined  to 
be  rebuilt,  it  may  also  be  considered  a 
new  vessel  and,  as  a  result,  be  subject 
to  the  provisions  of  the  Oil  Pollution 
Act  of  1990  (OPA)  (Pub.  L.  101-380).  A 
rebuilt  determination  will  not  result  in 
.  a  vessel  being  reclassified  as  a  new 
vessel.  If  a  vessel  is  subject  to  this 
regulation  and  is  determined  to  be 
rebuih  outside  of  the  U.S.  pursuant  to 
this  rule,  then  that  vessel  will  lose  its 
coastwise  privileges.  Whether  a  vessel  is 
subject  to  the  applicability  of  OPA 
requirements  is  in  no  way  determined 
by  this  rule.  That  a  vessel  loses  its 
coastwise  privileges  because  it  has  been 
determined  to  have  been  rebuilt  outside 
of  the  U.S.  does  not  mean  necessarily 
that  the  vessel  will  be  considered 
essentially  a  new  vessel  and  subject  to 
OPA  requirements. 

After  reviewing  and  considering  these 
comments,  the  Coast  Guard  is  adopting 
the  NPRM  as  final  with  minor 
modifications.  In  effect,  the  term 
"Commandant"  wherever  it  appeared  in 
the  NPRM  was  replaced  with  the  term 
"National  Vessel  Documentation 
Center"  (NVDC).  The  final  rule  raises 
the  lower  parameter  of  a  rebuilt 
determination  to  from  5  percent  to  7.5 
percent.  The  Coast  Guard  has  undergone 
a  significant  reorganization  and,  as  a 
result,  established  the  NVDC  in  West 
Virginia  to  streamline  the  vessel 
documentation  program.  The  public  was 
informed  of  the  establishment  of  NVDC 
in  a  Federal  Register  notice  published 
on  June  15,  1995  (60  FR  31602). 

Regulatory  Evaluation 

These  regulations  are  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  do  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  They  have  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  order.  However,  they  are 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979)  due  to 
the  interests  expressed  by  a  segment  of 
the  maritime  industry  and  the 
Government  of  Canada. 

The  Coast  Guard  expects  the 
economic  impact  of  these  regulations  to 


be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  urmecessary.  These  regulations 
merely  clarify  existing  policies  and 
practices  followed  in  evaluating  rebuilt 
determinations.  As  such,  the  changes 
are  administrative  in  nature  and  provide 
better  guidance  to  vessel  owners 
planning  for  work  to  be  performed  on 
their  vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq,),  the  Coast  Guard 
must  consider  whether  these  regulations 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  "Small  entities"  may  include: 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields;  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  the 
economic  impact  of  these  regulations  to 
be  minimal  because  they  clarify  existing 
policy  and  practices.  The  changes  to  the 
existing  regulations  are  administrative 
in  nature  and  are  designed  to  provide 
better  guidance  to  vessel  owners 
planning  to  perform  work  on  their 
vessels.  Because  it  expects  the  impact  of 
this  rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U,S.C,  605(b)  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  the  Office  of 
Management  and  Budget  (0MB)  reviews 
each  rule  that  contains  a  collection-of- 
information  requirement  to  determine 
whether  the  practical  value  of  the 
information  is  worth  the  burden 
imposed  by  its  collection.  CoUection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  regulation  contains  collection-of- 
information  requirements  in  46  CFR 
67.177.  However,  these  coUection-of- 
information  requirements  are  the  same 
as  those  contained  in  the  existing 
regulations  which  have  been  previously 
approved  by  0MB  and  assigned  Control 
No.  2115-0110.  This  regulation  adds  no 
new  or  additional  coUection-of- 
information  requirements.  The 
regulations  will  reduce  paperwork 
submissions  by  providing  sufficiently 
clear  guidance  that  many  of  the 
applications  for  preliminary  rebuiU 
determinations  may  become 
unnecessary. 


Federalism 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that,  under 
paragraph  2.B.2  of  Cominandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environihental  documentation.  This  rule 
is  administrative  in  nature  and  will 
have  no  significant  effect  on  the 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  46  CFR  Part  67 

Fees,  Incorporation  by  reference. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  67  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67  is 
revised  to  read  as  follows: 

Authority:  14  L.S  C.  664;  31  US  C  9701; 
42  U.S.C.  9118;  46  U.S.C.  2103.  2107.  2110; 
46  use.  app  8418,  876;  49  CFR  1  45,  1 .46 

f67.19    [Amended] 

2.  In  §  67.19(dH3),  remove  "67.177(a)" 
and  add.  in  its  place.  "67.177". 

§67.21    [Amended] 

3.  In  §67. 21(c).  remove  "67.177(a)" 
and  add,  in  its  place.  "67.177" 

4.  Section  67.177  is  revised  to  read  as 
follows: 

§  67.1 77    Application  (or  foreign  rebuilding 
determination. 

A  vessel  is  deemetJ-n^uilt  foragn 
when  any  considerable  p^»*^j>^  hull 
or  superstructure  is  built  upon  or 
substantially  altered  outside  of  the 
United  States.  In  determining  w  hether  a 
vessel  is  rebuilt  foreign,  the  following 
parameters  apply: 

(a)  Regardless  of  its  material  of 
construction,  a  vessel  is  deemed  rebuilt 
when  a  major  component  of  the  hull  or 
superstructure  not  built  in  the  United 
States  is  added  to  the  vessel. 

(b)  For  a  vessel  of  which  the  hull  and 
superstructure  is  constructed  of  steel  or 
aluminum — 

(1)  A  vessel  is  deemed  rebuilt  when 
work  performed  on  its  hull  or 
superstructure  constitutes  more  than  10 


17816  Federal  Register  /  Vol.  61,  No.  78  /  Monday,  April  22,  1996  /  Rules  and  Regulations 


percent  of  the  vessels  steelweight,  prior 
to  the  work,  also  known  as  discounted 
lightship  weight. 

(2)  A  vessel  may  be  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  more  than  7.5 
percent  but  not  more  than  10  percent  of 
the  vessel's  steel  weight  prior  to  the 
work. 

(3)  A  vessel  is  not  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  7.5  percent  or 
less  of  the  vessel's  steelweight  prior  to 
the  work. 

(c)  For  a  vessel  of  which  the  hull  and 
superstructure  is  constructed  of  material 
other  than  steel  or  aluminum — 

(1)  A  vessel  is  deemed  rebuilt  when 
work  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 
more  than  10  percent  of  the  ves.sel's 
steelweight  prior  to  the  work.  c;alculated 
as  if  the  vessel  were  wholly  construi:ted 
of  steel  or  aluminum. 

(2)  A  vessel  may  be  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  constitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  be  comparable  to 
more  than  7.5  peri;ent  but  not  more  than 
10  percent  of  the  vessel's  steelweight 
prior  to  the  work,  calculated  as  if  the 
vessel  were  wholly  constructed  of  steel 
or  aluminum, 

(3)  A  vessel  is  not  considered  rebuilt 
when  work  performed  on  its  hull  or 
superstructure  t:onstitutes  a  quantum  of 
work  determined,  to  the  maximum 
extent  practicable,  to  bt;  comparable  to 
"3  percent  or  less  of  the  vessels 
steelweight  prior  to  the  work.  (,alc:ulated 
ns  if  the  vessel  were  whollv  constructed 
of  steel  or  aluminum 

(d)  For  a  vessel  of  mixed  construi:tion, 
such  as  a  vessel  the  hull  of  which  is 
constructed  of  steel  or  aluiiunum  and 


the  superstructure  of  which  is 
constructed  of  fibrous  reinforced  plastic, 
the  steelweight  of  the  work  performed 
on  the  portion  of  the  vessel  constructed 
of  a  material  other  than  steel  or 
aluminum  will  be  determined,  to  the 
maximum  extent  practicable,  and 
aggregated  with  the  work  performed  on 
the  portion  of  the  vessel  constructed  of 
steel  or  aluminum.  The  numerical 
parameters  described  in  paragraph  (b)  of 
this  section  will  then  be  applied  to  the 
aggregate  of  the  work  performed  on  the 
vessel  compared  to  the  vessel's 
steelweight  prior  to  the  work,  calculated 
as  if  the  vessel  were  wholly  constructed 
of  steel  or  aluminum,  to  determine 
whether  the  vessel  has  been  rebuilt, 
(e)  The  owner  of  a  vessel  currently 
entitled  to  coastwise.  Great  Lakes,  or 
fisheries  endorsements  which  is  altered 
outside  the  United  States  and  the  work 
performed  is  determined  to  constitute  or 
be  comparable  to  more  than  7.5  percent  - 
of  the  vessel's  steelweight  prior  to  the 
work,  or  which  has  a  major  component 
of  the  hull  or  superstructure  not  built  in 
the  United  States  added,  must  file  the 
following  information  with  the  National 
Vessel  Documentation  Center  within  30 
days  following  the  earlier  of  completion 
of  the  work  or  redelivery  of  the  vessel 
to  the  owner  or  owner's  representative: 

( 1 )  A  written  statement  applying  for  a 
rebuilt  determination,  outlining  in 
detail  the  work  performed  and  naming 
the  place(s)  where  the  work  was 
performed; 

(2)  Calculations  showing  the  actual  or 
comparable  steelweight  of  the  work 
performed  on  the  vessel,  the  actual  or 
comparable  steelweight  of  the  vessel, 
and  comparing  the  actual  or  comparable 
steelweight  of  the  work  performed  to  the 
actual  or  comparable  steelweight  of  the 
vessel; 

(3)  Act  urate  sketches  or  blueprints 
describing  the  work  performed;  and 


(4)  Any  further  submissions  requested 
by  the  National  Vessel  Documentation 
Center. 

(f)  Regardless  of  the  extent  of  actual 
work  performed,  the  owner  of  a  vessel 
currently  entitled  to  coastwise.  Great 
Lakes,  or  fisheries  endorsements  may,  as 
an  alternative  to  filing  the  items  listed 
in  paragraph  (e)  of  this  section,  submit 

a  wTitten  statement  to  the  National 
Vessel  Documentation  Center  declaring 
the  vessel  rebuilt  outside  the  United 
States.  The  vessel  will  then  be  deemed 
to  have  been  rebuilt  outside  the  United 
States  with  loss  of  trading  privileges. 

(g)  A  vessel  owner  may  apply  for  a 
preliminary  rebuilt  determination  by 
submitting: 

(1)  A  written  statement  applying  for  a 
preliminary  rebuilt  determination, 
outlining  in  detail  the  work  planned 
and  naming  the  place(s)  where  the  work 
is  to  be  performed; 

(2)  Calculations  showing  the  actual  or 
comparable  steelweight  of  work  to  be 
performed  on  the  vessel,  the  actual  or 
comparable  steelweight  of  the  vessel, 
and  comparing  the  actual  or  comparable 
steelweight  of  the  planned  work  to  the 
actual  or  comparable  steelweight  of  the 
vessel; 

(3)  Accurate  sketches  or  blueprints 
describing  the  planned  work;  and 

(4)  Any  further  submissions  requested 
by  the  National  Vessel  Documentation 
Center. 

Note:  A  statement  submitted  in  accordance 
with  paragraph  (f)  of  this  section  does  not 
constitute  an  application  for  a  rebuilt 
determination  and  does  not  require  payment 
of  a  fee. 

Dated:  March  18.  1996. 
A.E.  Henn, 

Vice  Admiral.  US.  Coast  Guard.  Acting 
Commandant. 

|FR  Doc.  96-9653  Filed  4-19-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Funding 
Priority  for  Fiscal  Years  1996-1997  for 
Rehabilitation  Resean:h  and  Training 
Centers. 

SUMMARY:  The  Secretary  proposes  a 
funding  priority  for  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Researt;h 
(NIDRR)'for  fiscal  years  1996-1997.  The 
Secretary  takes  this  action  to  fo«;us 
research  attention  on  an  area  of  national 
need  identified  through  NIDRR's  long- 
range  planning. process.  This  proposed 
priority  is  intended  to  improve 
outcomes  for  individuals  with 
disabilities. 

DATES:  Comments  must  be  received  on 
or  before  May  22.  1996. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education.  600 
Independence  Avenue.  S.VV..  Switzer 
Building,  Room  3424,  Washington,  D.C. 
20202-2601 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-ai33'  Internet: 
David Esquith@ed.gov 

SUPPLEMENTARY  INFORMATKM:  This 
notice  contains  one  proposed  priority 
under  the  RRTC  program.  The  proposed 
priority  is  for  research  related  to  health 
care  for  individuals  with  disabilities. 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  maizes 
awards  to  public  and  private 
organizations,  inc  luding  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  s<:ope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demon.strate  the  ability  to  carry  out  the 
training  activ  ities  either  directly  or 
through  another  entity  that  can  provide 
such  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements  The  purpose  of 
the  awards  is  for  planning  and 


conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

This  proposed  priority  supports  the 
National  Education  Goal  that  calls  for 
all  Americ:ans  to  possess  the  Icnowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Under  the  regulations  for  this  program 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priority 
proposed  in  this  notice  is  consistent 
with  the  long-range  planning  process. 

Description  of  the  Rehabilitation 
Research  and  Training  Center  Program 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 
production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service.  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
researt;h  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  minorities  as  recipients  in  research 
training,  as  well  as  clinical  training. 


Applicants  have  considerable  latitude 
in  proposing  the  specific  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulatory  selection 
criteria  for  the  program  (34  CFR  352.31) 
state  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC.  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General 

The  Secretary  proposes  that  the 
following  requirements  will  apply  to  all 
of  the  RRTCs  pursuant  to  the  priority: 

Each  RRTC  must  conduct  an 
integrated  program  of  research  to 
develop  solutions  to  problems 
confronted  by  individuals  with 
disabilities. 

Each  RRTC  must  conduct  a 
coordinated  and  advanced  program  of 
training  in  rehabilitation  research, 
including  training  in  research 
methodology  and  applied  research 
experience,  that  will  contribute  to  the 
number  of  qualified  researchers  working 
in  the  area  of  rehabilitation  research. 

Each  Center  must  disseminate  and 
encourage  the  use  of  new  rehabilitation 
knowledge.  They  must  publish  all 
materials  for  dissemination  or  training 
in  alternate  formats  to  make  them 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers  in 
planning  and  implementing  the  research 
and  training  programs,  in  interpreting 
and  disseminating  the  research  findings, 
and  in  evaluating  the  Center. 
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Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
proposed  priority.  The  Secretary  will 
fund  under  this  competition  only 
applications  that  meet  this  absolute 
priority: 

Proposed  Priority:  Health  Care  for 
Individuals  with  Disabilities — Issues  in 
Managed  Care 

Background 

Individuals  with  disabilities  have  a 
vital  interest  in  high  quality  health  care, 
and  important  interests  in  the  reshaping 
of  the  health  care  delivery  system.  To 
begin,  they  are  higher  than  average  users 
of  health  services  (NMES,  1987),  and  are 
more  likely  to  be  dependent  on  quality 
health  care  services  to  prevent 
secondary  disabilities  and  maintain 
quality  of  life.  Individuals  with 
disabilities  are  more  likely  to  be  insured 
under  public  programs — Medicare  and 
Medicaid — and  thus  are  particularly 
concerned  with  the  directions  of  public 
policy  in  these  programs  (LaPlante, 
1996).  Individuals  with  disabilities  are 
more  likely  to  be  dependent  on  their 
health  care  programs  for  a  wide  range  of 
services  intended  to  assure  their  quality 
of  life  and  independence,  particularly  as 
health  care  insurers  usually  control 
access  to  funding  for  personal  assistance 
services  and  assistive  technology. 

The  central  health  care  issue  for 
individuals  with  disabilities  is  access  to 
appropriate,  high  quality  health  care. 
Appropriate  care  must  be  timely,  of  high 
quality,  in  sufficient  quantity,  and 
accessible  both  physically  and 
programmatically.  For  individuals  with 
disabilities,  appropriate  care  also 
generally  implies  an  integrated 
continuum  of  care  as  necessary,  and 
consumer  involvement  in  the  care 
decisions  and  implementation.  A 
comprehensive  continuum  of  care, 
including  primary  care,  acute  care, 
rehabilitation,  and  long-term  care,  is  key 
to  any  health  care  delivery  system  for 
individuals  with  disabilities. 

The  health  care  needs  of  individuals 
with  disabilities  differ  from  those  of  the 
general  population  in  many  important 
aspects  (De}ong,  1995).  They  are  at 
greater  risk  of  acquiring  certain  medical 
conditions,  often  experience  these 
conditions  din^erently,  and  may  require 
a  more  extensive  therapeutic 
intervention.  Individuals  with 
disabilities  often  are  vulnerable  to 
secondary  conditions  that  may 
exacerbate  the  original  disability.  For 
this  reason,  as  well  as  for  costs  related 
to  the  original  impairment,  persons  with 
disabilities  are  likely  to  need  more 


health  care  and  thus  to  be  particularly 
affected  by  cost  constraints  that  may 
affect  the  volume  or  quality  of  services 
available. 

In  recent  years  there  has  been  a 
significant  change  in  the  way  health 
care  is  delivered  and  reimbursed. 
Historically,  most  of  the  insured 
population  (including  individuals  with 
disabilities)  received  their  health  care 
through  fee-for-service  health  care 
plans.  However,  various  forms  of 
managed  care  increasingly  are  the 
typical  mode  of  organizing  and 
delivering  health  cpre  in  the  private 
sector,  and  segmehks  of  the  Medicaid 
and  Medicare  populations  have  been 
enrolled  in  managed  care  plans.  There 
are  many  varieties  of  managed  care, 
ranging  from  the  model  of  a  case 
manager  in  a  fee-for-service  system, 
through  preferred  provider 
arrangements,  to  the  HMO.  Regardless 
of  how  managed  care  is  operationalized, 
the  essential  features  are  that  it  is  a  cost- 
driven  model  paid  for  by  a  capitation 
method  with  strict  controls  on  the 
volume  and  costliness  of  services  to  be 
provided  to  an  individual  with  a  given 
diagnosis.  While  traditional  fee-for- 
service  systems  were  said  to  reward  the 
provider  in  direct  proportion  to  the 
amount  of  services  rendered,  i.e..  more 
services  given  equals  more  fees 
collected,  managed  care  op>erates  with 
an  opposite  set  of  incentives,  often 
rewarding  the  provider  for  such  things 
as  low  average  costs,  or  fewer  than 
average  patient  visits  per  diagnostic 
category.  The  provider  in  turn  manages 
the  care  of  the  patient  through 
gatekeeping  practices  that  individuals 
with  disabilities  fear  may  limit  access  to 
specialists  or  higher-cost  services.  One 
challenge  in  improving  health  care  for 
all  individuals  is  to  change  the 
incentive-reward  systems  for 
gatekeepers,  and  all  providers,  from 
those  based  on  cost  savings  to  those 
based  on  quality  of  outcomes  achieved. 

A  managed  care  system,  particularly 
one  without  the  funding  constraints 
typically  imposed  by  capitated  managed 
care,  has  ideal  elements  of  a  system  of 
care  for  individuals  with  disabilities. 
These  elements  include  case 
management,  with  an  opportunity  for 
the  primary  care  provider  or  case 
manager  to  become  familiar  with  the 
needs  of  the  individual  consumer; 
coordination  of  interventions  of  a 
variety  of  specialists;  often  a  single 
location  that  increases  the  physical 
accessibility  of  a  variety  of  services  and 
specialists;  preventive  health  care; 
health  education;  coordination  of    . 
medications;  a  frequent  preference  for 
alternative  or  holistic  therapies  (such  as 
stress  reduction,  nutritional  education. 


or  exercise)  over  more  invasive 
procedures  that  many  consumers  resent; 
and  a  central  focus  for  quality  assurance 
and  consumer  input. 

The  American  Hospital  Association 
has  stated  that,  managed  care  is  based 
on  the  premise  that  the  majority  of  the 
health  care  services  delivered  in  the 
United  States  are  most  appropriately 
delivered  and  managed  by  primary  care 
physicians  (HIAA,  1993).  While  this  is 
not  an  exact  description  of  the  existing 
practices,  it  is  an  indicator  of  the 
importance  of  the  primary  care  provider 
in  the  managed  care  model.  The  primary 
care  physician  (or  nurse,  physicians' 
assistant,  or  other  triage  personnel) 
determines  the  need  for  primary  care 
and  makes  referrals  as  speciaUzed  care 
or  hospitalization  are  needed,  and  thus 
controls  not  only  the  delivery  of 
primary  care  but  entry  into  other 
services. 

However,  individuals  with  disabilities 
have  long  been  concerned  about  a  lack 
of  appropriate  primary  care,  and  are 
increasingly  apprehensive  about  effects 
of  capitated  systems  on  the  quantity  and 
quality  of  care  that  will  be  available  to 
them.  As  managed  care  becomes  more 
frequent  as  a  mechanism  for  delivering 
health  care,  primary  care  providers 
become  even  more  critical  to  the 
disabled  individual  because  of  their 
typical  roles  in  the  managed  care 
system,  determining  referrals  to 
specialists  as  well  as  delivering  primary 
care. 

Batavia  and  others  have  written  about 
the  practice  of  individuals  with 
disabilities  educating  primary  care 
providers  in  the  medical  implications  of 
their  impairments,  and  have  discussed 
the  generally  unsatisfactory  nature  of 
the  primary  care  available  to  individuals 
with  disabilities  (Batavia.  Dejong. 
Halstead.  and  Smith,  1989). 

The  role  of  the  gatekeeper — usually 
the  primary  care  provider — in  managed 
care  is  a  critical  one  for  individuals  with 
disabilities.  That  manager  not  only  may 
have  an  incentive  to  limit  access  to 
ser\'ices,  but  also  may  lack  competence 
in  assessing  the  needs  of  disabled 
individuals  with  various  impairments  or 
chronic  conditions. 

At  present,  most  insured  individuals 
with  disabilities  are  enrolled — under 
Medicaid  or  Medicare — in  fee-for- 
ser\'ice  programs,  where  they  have  some 
latitude  in  choosing  providers  and  ma> 
often  elect  to  see  rehabiUtation 
specialists  for  routine  and  preventive 
care.  Within  this  market  system,  it  has 
become  common  for  rehabilitation 
medicine  specialists,  and  rehabilitation 
hospitals,  to  provide  primary  care. 
Many  disabled  individuals  choose  to 
return  to  rehabilitation  specialists  who 
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are  familiar  with  their  conditions  and 
have  wide  experience  in  the  treatment 
of  individuals  with  similar  conditions 
for  both  routine  preventive  care  and  for 
treatment  of  occasional  illnesses  or 
injuries.  Of  course,  not  all  disabled 
individuals  seek  primary  care  from 
rehabilitation  specialists  and  teaching 
hospitals. 

Similarly,  it  must  be  noted  that  not  all 
individuals  with  disabilities  require 
special  health  care  arrangements 
different  from  those  of  the  general 
population.  It  is  also  probable  that 
special  requirements  of  many  groups  of 
disabled  individuals  can  be  met  by 
accommodations  and  attention  to 
accessibihty  within  mainstream 
programs.  At  present,  there  is  no 
satisfactory  method  for  identifying,  or 
even  accurately  estimating  the  numbers 
of,  those  disabled  individuals  in  the 
total  population  whose  health  care 
needs  cannot  be  met  through  standard 
managed  health  care  plans.  Most  studies 
of  managed  care  for  individuals  with 
disabilities  are  based  on  SSI  or  SSDI 
recipients  who  are  enrolled  in 
Meclicaid.  However,  Medicaid  eligibility 
is  not  a  satisfactory  proxy  for  the  target 
population  of  this  Center,  which  is 
addressing  all  individuals  with 
disabilities  who  require  alternative 
health  care  delivery  approaches. 
Identifying  the  target  population  based 
on  high  volume  service  usage  is  also 
unsatisfactory  because  many 
individuals  with  disabilities  may  use 
few  medical  services,  but  still  require 
special  knowledge  or  accommodations 
when  they  do  access  the  health  care 
system. 

Individuals  with  disabilities,  as 
potential  plan  enrollees,  are  concerned 
about  cost  containment  strategies  such 
as  capitation,  which  have  the  financial 
incentive  to  deliver  fewer  services. 
There  are  also  incentives  to  avoid  high- 
risk  enrollees,  and  to  establish  policies 
and  practices  that  discourage  the 
enrollment  of  high  users.  Examples  of 
these  practices  discussed  by  Kronick 
(1995)  in  his  concise  description  of  this 
problem  include:  screening  for  pre- 
existing conditions,  designing  service 
packages  to  discourage  potential 
enrollees  with  certain  conditions, 
terminating  of  subscribers,  discouraging 
service  use  by  making  access  difficult, 
and  encouraging  disenrollment.  Kronick 
proceeds  to  list  a  series  of  strategies 
designed  to  compensate  for  the 
intensely  risk  aversive  nature  of 
managed  care  programs,  and  these 
techniques  are  deserving  of  thorough 
evaluation  in  a  variety  of  settings. 
There  are  at  present  a  number  of 
alternative  models  for  the  delivery  of 
health  care  services  to  populations  with 


special  health  care  needs  other  than  the 
traditional  fee-for-service  approach. 
These  include  the  social  HMOs; 
managed  care  carve  outs;  centers  of 
excellence  and  university-based  medical 
centers;  special  demonstration  programs 
that  may  oe  conducted  in  connection 
with  centers  for  independent  living  or 
other  disability  organizations: 
designation  of  rehabilitation  medicine 
specialists  as  primary  care  providers  or 
case  managers;  so-called  disease 
management  models  designating  special 
elements  of  care  based  on  diagnostic 
category;  model  systems  of 
comprehensive  care;  special  education 
efforts  directed  at  primary  care 
providers;  and  more  traditional  limited 
risk  models  based  on  principles  of 
reinsurance.  The  suitability  of  these 
alternative  models  may  vary  by  the  type 
of  impairment,  age  of  the  consumer, 
geographic  location,  and  many  other 
factors.  In  recent  years  there  have  been 
many  innovative  delivery  models  tested 
(Community  Medical  Alliance  in 
Boston,  extensively  documented  by 
Alan  Meyers  and  Robert  Masters;  the  On 
Loc  project  in  San  Francisco  for  elderly 
medically  fragile  and  chronically  ill 
persons;  and  the  PACE  project,  for 
example).  However,  more  needs  to  be 
done  to  investigate  the  applicability  of 
a  variety  of  models  to  a  range  of 
populations,  especially  to  working  age 
adults,  to  disabled  individuals  who  are 
employed,  and  to  those  covered  by 
private  health  insurance. 

Finally,  individuals  with  disabilities 
are  concerned  about  the  physical  and 
programmatic  accessibility  of  health 
care  and  with  their  own  roles  in 
maintaining  health.  Individuals  with 
disabilities,  and  their  organizations,  are 
learning  to  take  an  active  role  in  the 
choice  and  management  of  the  services 
they  receive.  Health  care  iS  one  of  the 
most  critical  areas  for  individuals  with 
disabilities  to  be  informed  consumers. 
In  some  cases,  individuals  with 
disabilities  will  have  a  choice  pmong 
benefit  plans  or  service  providers  under 
managed  care.  In  all  cases  they  need  the 
option  of  an  informed  and  active  role  in 
their  individual  health  care,  including 
understanding  of  risks  and  benefits, 
choice  of  optional  treatments,  and  an 
opportunity  to  provide  care  system.  A 
second  focus  group  identified  a  number 
of  issues  in  managed  care  from  the 
perspective  of  individuals  with 
disabilities. 

The  primary  Federal  responsibility  for 
health  care  services  and  research  is  with 
the  Department  of  Health  and  Human 
Services  (HHS).  Several  units  of  HHS. 
particularly  the  Public  Health  Service, 
the  Health  Care  Financing 
Administration,  the  Office  of  the 


Assistant  Secretary  for  Planning  and 
Evaluation  (ASPE).  and  the 
Administration  on  Aging  are 
establishing  significant  programs  of 
research  into  managed  care  for 
vulnerable  populations.  NIDRR  plans  to 
continue  collaboration  with  HHS.  and 
expects  any  Center  funded  under  this 
priority  to  work  closely  with  HHS 
grantees. 

However.  NIDRR  also  has  had  a  long 
history  of  support  for  medical 
rehabilitation  research  and 
demonstrations  of  model  systems  of 
care.  In  addressing  its  research  mission. 
NIDRR  has  been  impressed  by  the 
importance  of  health  care  to 
rehabilitation  and  independence,  as 
well  as  by  the  high  value  individuals 
with  disabilities  attach  to  access  to 
comprehensive,  high-quality,  consumer- 
responsive  health  care.  In  1991.  NIDRR 
supported  a  planning  conference  to  set 
a  long-term  agenda  for  medical  and 
health  researdi  in  NIDRR.  The  conferees 
recommended  four  areas  of  focus: 
trauma  care;  medical  rehabilitation: 
primary  care;  and  long-term  care. 

Consistent  with  this  agenda.  NIDRR  is 
supporting  a  number  of  RRTCs  that 
address  research  issues  related  to 
trauma  care,  medical  rehabilitation,  and 
long-term  care.  In  order  to  identify 
significant  research  issues  related  to 
primary  care  for  individuals  with 
disabilities.  NIDRR  convened  a  focus 
group  of  researchers,  consumers,  and 
service  providers.  Within  the  context  of 
primary  care,  the  group's  most 
significant  area  of  concern  was  managed 
care,  including  the  role  of  primary  care 
and  of  medical  rehabilitation  in  the 
managed  care  system.  A  second  focus 
group  identified  a  mimber  of  issues  in 
managed  care  from  the  perspective  of 
individuals  with  disabilities. 

NIDRR's  proposed  priority  on  issues 
in  managed  care  focuses  on 
accessibility,  consumer-responsiveness, 
the  role  of  consumers  and  consumer 
organizations  (e.g..  Independent  Living 
programs)  in  health  maintenance  and  in 
the  evaluation  of  managed  care  plans, 
and  the  role  of  rehabilitation  medicine. 
In  addition,  the  priority  expands  the 
target  population  of  related  research 
efforts  that  focus  primarily  on  pubUcly 
financed  systems  to  include  individuals 
covered  by  private  health  plans  and 
individuals  without  health  care 
coverage.  The  research  undertaken  by 
this  Center  is  expected  to  complement, 
supplement,  or  confirm  studies 
sponsored  by  HHS. 

The  Secretary  is  interested  in  research 
that  will  identify  the  characteristics  of  a 
managed  health  care  system  that  is 
responsive  to  the  needs  of  individuals 
with  disabilities,  including  research  on 


the  effects  of  managed  care  on 
individuals  with  disabilities.  For  the 
purposes  of  this  proposed  priority,  an 
individual  with  a  disability  is  defmed  as 
one  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities 
(Rehabilitation  Act  of  1973.  section 
7(8)(B)).  One  function  of  the  proposed 
RRTC  will  be  to  develop  a  definition 
and  parameters  to  identify  those 
individuals  whose  disabilities 
necessitate  special  health  care 
arrangements  in  a  managed  care  system. 

Priority 

The  Secretary  proposes  to  establish  an 
RRTC  to  conduct  research  that  will 
contribute  to  the  development  of 
consumer-responsive  managed  health 
care  that  encompasses  the  continuum  of 
care  needed  by  individuals  with 
disabilities  whose  health  care  needs 
require  special  attention  under  managed 
care  and  will  provide  information  and 
training  to  service  providers  and 
individuals  with  disabilities  on  new 
developments  in  managed  care  systems 
and  their  implications  for  individuals 
with  disabilities. 

In  addition  to  activities  proposed  by 
the  applicant  to  fulfill  this  general 
purpose,  the  proposed  RRTC  shall: 

•  Develop  a  method  for  identifying 
those  individuals  with  disabilities, 
using  diagnostic  and  functional  criteria, 


whose  health  care  needs  require  special 
approaches  under  managed  care: 

•  Analyze  existing  data  related  to 
alternative  health  delivery  approaches, 
including  carve  out  models,  disease 
management  models,  and  models 
combining  acute  and  long-term  services 
in  order  to:  (1)  identify  critical  elements 
(such  as  capitation  formulas,  incentive 
rewards,  or  service  packages)  that 
enhance  the  application  of  traditional 
managed  care  models  to  individuals 
with  disabilities;  and  (2)  identify  gaps  in 
the  data  to  be  addressed  by  future 
research; 

•  Review  existing  or  emerging 
industry  quality  assurance  standards  in 
relation  to  the  needs  of  individuals  with 
disabilities,  and  develop  recommended 
quality  indicators  for  this  population; 

•  Design  programs  to  prepare 
individuals  with  disabilities  to  be 
educated  consumers  of  health  care, 
using  consumer  organizations  in  this 
effort; 

•  Serve  as  a  center  of  information  for 
policy  makers,  researchers,  and 
individuals  with  disabilities  about  new 
developments  in  managed  care, 
integrating  the  perspective  of 
individuals  with  disabilities  into  the 
national  discussion  of  managed  care, 
and  conduct  at  least  two  conferences  on 
emerging  issues  in  research  on  managed 
care  for  individuals  with  disabilities; 
and 


•  Establish  and  work  with  an 
Advisory  Committee  whose  members 
include  relevant  Federal  and  other 
public  agencies  (e.g.,  relevant  units  of 
the  Department  of  Health  and  Human 
Services  and  the  Public  Health  Service), 
key  managed  care  representatives  from 
the  private  sector,  individuals  with 
disabilities,  and  other  NIDRR  centers 
addressing  related  issues. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3423.  Marv 
Switzer  Building.  330  C  Street  S.W  , ' 
Washington.  D.C..  between  the  hours  of 
8:00  a.m.  and  3:30  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34  CFR 
Parts  350  and  352. 

Progrun  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  84.133B.  Rehabilitation 
Research  and  Training  Centers) 

Dated:  April  5.  1996. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Senices. 
|FR  Doc.  96-9819  Filed  4-19-96:  8  45  ami 
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REMINOERS 

The  rules  and  proposed  rules 
In  thts  list  were  editoriaity 
compiled  as  an  aid  to  Federal 
Reg^er  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  MariwUng 
Service 

CoQon  research  and 
promoOon; 
Cotton  Board  supplemental 

assessment  rates, 

published  3-22-96 
Hazelnuts  grown  in  Oregon 
and  Washington,  published 
4-22-96 
Meats,  prepared  meats,  and 
meat  products;  grading, 
certification,  and  standards: 
DefinitKX>s,  certificate  lorm 

changes,  and  official 

stamp  impnnts  update; 

published  3-21-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapectlon  Service 

Plant-related  quarantine, 
domestic 

Fire  ant,  imported;  pxiblished 
4-22-96 
Poultry  improvement: 
N?tional  Poultry 
Improvement  Plan  and       i 
auxiliarv  p)rovisions- 
Administrative  and  testing 
prixedures  lor 
parliapants  and 
participating  flocks, 
published  3-21-96 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations 
Real  estate  title  cteafa'x;e 
and  loan  closing 
Dfocedures.  published  3- 
r2-96 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations 
Real  estate  title  clearance 

and  loan  closing 

procedures,  published  3- 

22  96 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations 
Real  estate  title  clearance 

and  loan  closing 


procedures;  published  3- 
22-96 

AGRICULTURE 

DEPARTMENT 

Rural  Utiittlea  Service 

Program  regulations: 
Real  estate  title  clearance 
and  loan  closing 
procedures;  published  3- 
22-96 

AGRICULTURE 
DEPARTMENT 

Administrative  regulations: 
Perishable  Agricultural 
Connmodities  Act;  formal 
adjudicatory  proceedings; 
published  3-21-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Florida;  published  2-21-96 
Michigan;  published  2-21-96 
Ohio;  published  4-22-96 
Clean  Air  Act 
State  operating  permits 
programs- 
Kentucky;  published  3-22- 
96 
Hazardous  waste: 
State  undergrourxj  storage 
tank  program  approvals- 
Maine;  published  2-21-96 
Rhode  Island;  published 
2-20-96 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Federal  Sector  Equal 
Employnnet  Opportunity; 
Regulatory  time  limits 
extension;  initial  appeals 
,  filing,  class  action 

appeals,  attorney  fees 
motions,  pirohibited 
discnminatkjn  initial 
appeals,  etc..  published  4- 
?2  96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 

assignments. 

Illinois;  published  3- 1 3-96 

Wyoming,  published  3-13-96 
Television  stations,  table  of 

assignments. 

AlatJama.  published  3-21-96 

FEDERAL  MARITIME 
COMMISSION 

Maritime  earners  in  foreign 
commerce 
Agreements  among  ocean 

common  carriers; 

information  form  and  post- 

etlective  reporting 

requirements:  published  3- 

21-96 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  arxj 
related  products: 
Spor«or  name  arxJ  address 
change- 

ADM  Animal  Health  & 
Nutrition  Division; 
published  4-22-96 
Mallinckrodt  Veterinary 
Operations,  Inc.; 
published  4-22-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants  administration: 
Higher  education  institutions, 
hospitals,  and  other  norv 
profit  organizations; 
uruform  administrative 
requiremerrts  and 
definitions,  etc.  (0MB  A- 
110);  published  3-22-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  irxxxne  housing: 
Supportive  housing  for 
eWerly  and  persons  wtth 
disatiilities;  published  3- 
22-96 
Mortgage  and  loan  insurance 
programs: 

Multifamily  projects- 
HUD-owned  and  subject 
to  HUD-heW  multifamily 
mortgages; 
management  arxj 
disposition;  putiMshed  3- 
21-96 
JUSTICE  DEPARTMENT 

Drug  Enforcement 
Adminlatration 

Domestic  Chemical  Diversion 
Control  Act  of  1993; 
implementation: 

Ust  I  chemicals; 

manufacturers, 

distritxitors,  importers,  and 

exporters:  registratk)n; 

correction;  putHished  4-22- 

96 
JUSTICE  DEPARTMENT 
Organization,  furKtions,  and 
authonty  delegations: 
Civil  Aeronautics  Board 

decisions, 

recommendations  to 

President;  CFR  Part 

removed;  putjiished  4  22- 

96 

NUCLEAR  REGULATORY 
COMMISSION 

Employee  protection  poteies; 
amendments;  published  2- 
22-96 

STATE  DEPARTMENT 

Removal  o'  alien  enemies 
brought  to  U.S.;  World  War 


II  reparations;  and  cfisposel 
of  surplus  property  in 
foreign  areas;  CFR  parts 
removed;  published  2-21-96 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
ANtedSignal.  Inc.;  published 

2-22-96 
Boeing;  published  3-21-96 
British  Aerospace;  published 

3-21-96 
McDonnell  Douglas; 
published  3-21-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Operations  Offloe 

Acquisition  regulations: 
Review  and  revision; 
comments  due  by  4-29- 
96;  published  2-28-96 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Unjguay  Round  Agreements 
Act  (URAA);  conformance: 
Antidumping  and 
countervailing  duties; 
comments  due  by  4-29- 
96;  published  2-27-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atntospheric  Administration 
Fishery  conservatk)n  arxJ 
management: 
Atlantic  sthped  bass  and 
weakfish;  comnients  due 
by  4-29-96;  published  3- 
28-96 
Atlantic  swordfish; 
comnwnts  due  by  5-2-96; 
published  4-12-96 
North  Pacific  fisheries 
research  plan; 
implementation;  comments 
due  by  4-29-96;  published 
3-28-96 
DEFENSE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  4-30-96; 
published  3-1-96 
EDUCATION  DEPARTMENT 
PostsecorxJary  educatk>n: 
Foreign  language  and  area 
studies  felkjwships 
program;  comments  due 
by  4-29-96;  published  3- 
28-96 
Modem  foreign  language 
training  and  area  studies, 
etc.;  comments  due  by  4- 
29-96;  published  3-28-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 
States: 

California;  comments  due  by 
5-2-96;  published  3-18-96 
Illinois;  comments  due  by  5- 

2-96;  published  4-2-96 
Indiana;  comments  due  by 
5-2-96;  published  4-2-96 
Kentucky;  comments  due  by 

5-2-96;  putjlished  4-2-96 
Pennsylvania;  comments 
due  by  5-2-96;  putilished 
4-2-96 
Tennessee;  comments  due 
by  5-2-96;  piAlished  4-2- 
96 
Air  quality  Implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Michigan;  comments  due  by 
5-2-96;  published  4-2-96 
Superfund  program: 
National  oil  and  hiazardous 
substances  contingency 
plar>- 

National  priorities  list 
update;  comments  due 
by  4-30-96;  published 
3-28-96 
National  priorities  list 
update;  comments  due 
tiy  5-1-96;  published  4- 
1-96 
Water  pollution  control: 
Ocean  dumping;  bkMissay 
testing  requirements; 
comments  due  by  5-1-96; 
put>lished  3-28-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practk:e  and  procedure: 
Regulatory  fees  (FY  1996); 
assessment  and 
collection;  comments  due 
by  4-29-96;  putjiished  4- 
15-96 
Radio  and  television 
broadcasting: 
Equal  employment 
opportunity  rule  and 
p()lk:ies;  revision; 
comments  due  by  4-30- 
96;  published  3-12-96 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
5-2-96;  published  3-18-96 
Illinois  et  al.;  comments  due 
by  4-29-96;  published  3- 
13-96 


Louisiana;  comments  due  by 

5-2-96;  published  3-18-96 
New  York;  comments  due 

tiy  5-2-96;  put>lished  3-18- 

96 
Virgin  Islands;  comments 

due  by  5-3-96;  published 

3-18-96 
Virginia;  comments  due  by 

4-29-96;  published  3-13- 

96 
TeleviskKi  stations;  table  of 
assignments: 
Oklahoma;  comments  due 

by  5-3-96;  published  3-18- 

96 
Wisconsin;  convnents  due 

by  4-29-96;  published  3- 

13-96 

FEDERAL  TRADE 
COMMISSION 

Lut)ricating  oil.  previously 
used;  deceptive  advertising 
and  labeling;  comments  due 
by  5-3-96;  published  4-3-96 

Private  vocational  school 
guides;  comments  due  t>y  5- 
3-96;  published  4-3-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biotogical  products: 
Well<haracterized 
biotechnotogy  products- 
Approved  application 
changes  reporting; 
comments  due  by  4-29- 
96;  published  1-29-96 
Approved  applk:atlon 
changes  reporting; 
guidance  availability; 
comments  due  by  4-29- 
96;  published  1-29-96 
Approved  application 
changes  reporting; 
guidance  availability; 
comments  due  by  4-29- 
96;  pU)lished  1-29-96 
Clincal  investigaiors;  fir^ncial 
disctosure;  comments  due 
by  4-29-96;  published  3-5- 
96 
Food  for  human  consumption: 
Federal  regulatory  review 
and  comment  request; 
comments  due  by  4-29- 
96;  published  12-29-95 
Food  lat)eling- 
Nutiient  content  claims; 
definition  of  term, 
healthy;  comments  due 


by  4-29-96;  published 
2-12-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory  review: 
Fair  housing;  certification 
and  furxjing  of  State  and 
kx:al  enforcement 
agencies;  comments  due 
by  4-29-96;  published  2- 
28-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Federal  regulatory  review: 
WikJIife  arxJ  plants;  lists 
consolklation;  comments 
due  by  5-3-96;  published 
3-19-96 
Meetings: 
Endangered  Species  of  WiU 
Fauna  and  Ftora 
lntematk>nal  Trade 
Convention;  comments 
due  by  4-30-96;  pU)lished 
3-1-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arxj 
abarxloned  mine  larxl 
reclamation  plan 
submissions: 
Illinois;  comments  due  t>y  4- 

29-96;  published  3-29-96 
Missouri;  comments  due  by 
5-2-96;  published  4-2-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Occupational  injury  and 
illness;  recording  and 
reporting  requirements; 
comments  due  by  5-2-96; 
published  2-2-96 
Preliminary  economic 
analysis;  executive 
summary;  comments  due 
by  5-2-96;  published  2-29- 
96 
TRANSPORtATK>N 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
World's  Fastest  Lobster 
Boat  Race;  comments 
due  by  5-3-96;  put>lished 
3-4-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


AlliedSignal  Inc.;  comments 
due  by  4-29-96,  published 
2-29-96 

Mehelin  Aircraft  Tire  Corp.; 
comments  due  by  4-30- 
96;  published  1-29-96 

Class  E  airspace;  comments 
due  by  4-29-96;  published 
3-18-96 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Rail  licensing  proceudres: 

Abandorvnent  and 
discontinuarx^e  of  rail  hnes 
and  ran  tiansportation; 
comments  due  by  5-3-96; 
published  3-19-96 

TREASURY  DEPARTMENT 

Customs  Service 

Organizabon  and  fincbons; 
fiekj  organization,  ports  of 
entry,  etc.: 

Columbus,  OH;  port  hmits 
extension;  corrvnents  due 
by  4-30-96;  published  3-1- 
96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Bonds  and  notes,  U.S. 
Treasury: 

Payments  tiy  tianks  and 
other  finarKial  institijtions 
of  United  States  savings 
tcrtds  and  notes 
(Freedom  Shares); 
commerrts  due  by  5-1-96; 
published  4-1-96 

Book-entry  Treasury  bonds, 
notes,  and  txHs; 

Securities  hekj  through 
finarx:ial  irrtermediaries, 
comments  due  by  5-3-96; 
put)!ished  3-4-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Discount  points  financed  m 
connection  with  interest 
rate  reduction  refinancing 
kjans;  limitation: 
comments  due  by  4-29- 
96;  published  2-28-96 


vi 
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CFR  CHECKLIST 


TNi* 


Slock  Numtor 


Prtc*       RawtstonDM* 


This  checklist,  prepared  by  the  Ofttce  o«  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

nurrbers,  prices,  and  reviskxi  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  stnce  last 

week  and  wfuch  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S883.00 

domestic.  $220.75  additkxial  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Caird).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Title  Slock  Number  Price       Revision  DoM 


1,  2  (2  Resented) (86WJ28-00001-1) $4.25 

3(l994CofT^)«afion 
and  Ports  100  and 

101)  (869-026-00002-6) 40.00 

4  (869-028-00003-7) 550 

1-699  ..". (869-026-00004-2) 23.00 

700-1 199  (869-028-^)0005-3) 20.00 

1200-€nd.  6  (6 

Resened)  (86W328-00006-1) 25.00 


0-26  (869-026-00007-7) 21.00 

27-45  (869-O26-O000ft-5) 14.00 

46-51   (869-028-00009-6) 13.00 

52  (fl69-026-O0010-7) 3000 

5>209 (869-026-000 11-5)  25.00 

210-299 (869-026-000 12-3) W.OO 

300-399 (869-026-00013-1) 16.M 

400-699 (869-028-00014-2) 22.00 

700-899 (869-026-00015-8) 23.W 

•900-999  (869-028-00016-9) 30.00 

1000-1069  (869-026-00017-4) 23.W 

1060-1119  (869-026-00018-2) 15.M 

1120-1199  (869-026-00019-1)  12.00 

1200-1499  (86^-026-00020-4) 32.M 

1500-1899  (869-026-00021-2) 35.00 

1900-1939  (869-026-00023-1) 16.W 

1940-1949  (869-026-00023-9) 30.00 

1950-1999  (869-026-00024-7) 40.M 

2000-End (869-028-00023-1) 15.00 

8  (869-026-00026-3) 23.00 

9Parts: 

1-199  (869-O26-00O27-1) 30.00 

200-£nd  (869-026-00028-0) 23.00 

10  Parts: 

0-50  (869-026-00029-8) 30.00 

51-199 (869-026-00030-1) 23.00 

200-399 (869-O26-O0O31-0) 15.00 

•400-499  (869-028-00030-4) 21.00 

500-€nd  (869-O28-00031-2) 34.00 

11  (869-026-0003*^4) 14.00 

12  Parts: 

1-199  (869-026-00035-2)  12.00 

200-219 (869-026-00036-1) 16.00 

220-299 (869-026-00037-9) 28.00 

30^499 (869-026-00038-7) 23.00 

500-699 (869-026-00039-5) 19.00 

600-€nd  (869-026-00040-9) 35.00 


13  (869-026-00041-7) 


32.00 


FM).  1. 

1996 

'Jan.  1, 

1995 

Jan.  1, 

1996 

Jan.  1, 

1995 

Jon.  1, 

1996 

Jan.  1, 

1996 

Jon.  1, 

1995 

Jan.  1, 

1995 

Jon.  1, 

1996 

Jan.  1, 

1995 

Jan.  1, 

1995 

Jon.  1, 

1995 

Jon.  1, 

1995 

Jan.  1 

1996 

Jon.  1 

1995 

Jan.  1, 

1996 

Jan.  1 

1995 

Jan.  1 

1995 

Jon.  1 

1995 

Jon.  1 

1996 

Jon.  1 

1995 

Jan.  1 

1995 

Jan.  1 

1995 

Jan.  1 

1995 

Jan.  1 

1996 

Jan.  1 

1995 

Jan.  1 

1995 

Jan.  1 

1995 

Jan.  1 

,1995 

Jan.  1 

,1995 

»Jan.  1 

,  1993 

Jan.  1 

,  1996 

Jan.  1 

,  1996 

Jon.  1 

,  1995 

Jon.  1 

,  1995 

Jan.  1 

,1995 

Jan.  1 

,1995 

Jon.  1 

,  1995 

Jon.  1 

,  1995 

Jon.  1 

,1995 

Jan.  1 

,  1995 

14  Parts: 

1-59  {86WB6-0004a-5) 3300 

60-139 (869-O26-00O43-3) 27.00 

140-199 (869-026-00044-1) 13.00 

200-1 199 (869-026-00045-0) 23O0 

120O4nd „ (869-026-00046-8) 16.00 

0-299  ....". (869-026-00047-6) 15.00 

300-799 _ - (86WJ26-00048-4) 26.00 

800-€nd  (869-02S-00047-9) 18.00 


16 

0-149  (8694)28-0004«-7) 650 

150^999 (86W)26-00051-4) 19.00 

lOOO^nd „..  (869-026-00052-2) 25.W 

17  Parts: 

1-199  (869-026-00054-9) 20.00 

200-239 (86WJ26-00055-7) 24.00 

240-End  (869-026-00056-5) 30J)0 


181 

1-149  (86WJ26-00057-3) 16.00 

150-279 (869-026^)0058-1) 13.00 

280-399 (869^B6-O0Q59-O) 13.00 

400-€nd  (869-026-00060-3) 1100 

1Q  pBfte* 

1-140  ....'. (86W)26-00061-1) 25.00 

141-199 (869-026-00062-0) 21.00 

2004nd  (869-026-00063-8) 12.00 

20  Parts: 

1-399  (86W126-00064-6) 20.00 

400-«99 (869-026^)0066-4) 34.W 

500-€nd  (869-026^)0066-2) 34.00 

1-99  (86W)26-00067-1) 16.00 

100-169 (869-026-00068-9) 21.00 

170-199 (869-O26-00069-7) 22.00 

200-299 (669-026-00070-1) 7.00 

300-499 (869-026-00071-9) 39.00 

500-599 (86W)26-O0072-7) 22.00 

600-799 (869-026-00073-5) 9.50 

800-1299 (869-026-00074-3) 23.00 

1300-€nd (869-O26-00075-1) 13.00 

22  Parts: 

1-299  (869-026-00076-0) 33.00 

300-€nd  (869-026-00077-8) 24.00 

23  (869-026-00078-6) 22.00 

24  Parts: 

0-199  (869-026-00079-4) 40.W 

200-219 (869-026-0008O-8) 19.00 

220-499 (869-026^)0081-6) 23.00 

500-699 (86WX26-00082-4) 20.00 

700-699 (869-026-00083-2) 24.00 

900-1699 (869-026-00084-1) 24,00 

1700-€nd (869-026-0008S^ 17.00 

25  (86W)26-00086-7) 32.00 

26  Parts: 

§§1.0-1-1.60  (869-026^)0087-5) 21.00 

§§  1,61-1.169 (869-O26-00088-3) 34.00 

§§1.170-1.300 (869-026-00089-1) 24.00 

§§1.301-1.400 (869-026-00090-5) 17.00 

§§1401-1440 (86W)26-00091-3) 30.00 

§§1441-1,500  (869-026-00092-1)  22.00 

§§1.501-1.640 (869-O26-00093-0) 21.00 

§§1.641-1.850 (86W)26-00094-«) 25.00 

§§1,851-1.907 (66^)26^)0095-6)  ..._.  26.00 

§§1.908-1.1000  (869-O26-00096-4) 27.00 

§§1.1W1-1.1400  (869-026-00097-2) 2SJ0O 

§§1.1401-£nd  (669-026^)0098-1) 33.00 

2-29  (869-026-O0O99-9) 25.00 

30-39  (869-O26-O0100-6) 18.00 

40-49  (669^)26-00101-4) 14,00 


Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 

Jan.  1, 1995 
Jan.  1,  1995 
Jon.  1,  1996 

Jon.  1,  1996 
Jon.  1,  1995 
Jan.  1, 1995 

Apt.  1,  1995 
Apr.  1,  1995 
Apr,  1,  1995 

Apr.  1.  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1.  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr,  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1.  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  f  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr,  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
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Title 


Stock  Number 


Price 

50-299 (869-026-00102-2) 14.00 

300-499 (869-026^)0103-1) 24.00 

500-599 (869-026-00104-9) 6.00 

600-€nd  (869-026^)0105-7) 8.00 

27  Parts: 

1-199  (869-026^)0106-5) 37.00 

200-End  (869-026-00107-3) 13.W 

28  Parts: 

1-42  (869-026-00108-1) 27.00 

43-end  (869-026-00109-0)  22.00 

29  Parts: 

0-W  

100-499 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd  


(869-026-00110-3) 21.00 

(869^)26-00111-1) 9.50 

(869^)26-00112-0) 36.00 

(869-026-00113-8) 17.00 


Revision  Del* 

Apr.  1,  1995 

Apr.  1,  1995 

«Apr.  1,  1990 

Apr.  1,  1995 


Apr.  1,  1995 
'Apr.  1,  1994 


July  1,  1995 

July  1,  1995 

July  1,  1995 

July  1,  1995 

July  1,  1995 

July  1.  1995 


Title 


Stock  Number 


Price       Revision  Del* 


(869-026-00114-6) 33.00        July  1.  1995 


(869-026-00115-4) 22.00  July  1,  1995 

(869-026-001 16-2) 27.W  July  1,  1995 

(669^)26-00117-1) 35,W  July  1,  1995 

(869-026-00118-9) 36.00  July  1,  1995 

30  Parts: 

1-199  (869-026-00119-7) 25.00  July  1,  1995 

200-699 (869-026-00120-1) 20.00  July  1,  1995 

700-End  (869-026-00121-9) 30.00  July  1,  1995 

31  Parts: 

0-199  (869-026-00122-7) 15.00  July  1.  1995 

200-End  (869-026-00123-5) 25.00  July  1,  1995 

32  Parts: 

1-39,  Vol.  I 15.00  2  July  1,  1984 

1-39,  Vol.  II 19.00  2  July  1.  1984 

1-39,  Vol.  Ill 18.00  2  July  1.  1984 

1-190  (869-026-00124-3) 32.00  July  1,  1995 

191-399 (669-026-00125-1) 38.00  July  1.  1995 

400-629 (869-026-00126-0) 26.00  July  1.  1995 

630-699 (869-026-00127-8) 14.00  sjuly  1,  1991 

700-799 (869-026-00128-6) 21.W  July  1.  1995 

800-tnd  (869-026-00129-4) 22.00  July  1,  1995 

33  Parts: 

1-124  (869-026-00 130-8) 20.00  July  1,  1995 

125-199 (869-026-00131-6) 27.00  July  1,  1995 

200-End  (869-026-00132-4) 24.00  July  1,  1995 

34  Parts: 

1-299  ....'. (869-026-0013^2) 25.00 

300-399 (869-026-00134-1) 21.00 

400-£nd  (869-026-00135-9) 37.00 


July  1,  1995 
July  1,  1995 
July  5,  1995 

35 (869-026-00136-7) 12.00        July  1,  1995 

36  Parts 

1-199  (869-026-00137-5) 15.00 

200-End  (869-026-00138-3) 37.00 

37 (669-026-00139-1) 20.00 

38  Parts: 

0-17  (669-026-00140-5) 30.00 

18-End  (869-026-00141-3) 30.00 


July  1,  1995 
July  1,  1995 

July  1,  1995 


39  (869-026-00142-1) 


17.00 


July  1 
July  1 

July  1,  1995 


1995 
1995 


40  Parts: 

1-51  (869-026-00143-0) 40.W 

52  (869-026-00144-6) 39.00 

5>59  (869-O26-O0145-6) 11.00 

60  (869-026-00146-4)  36.00 

61-71  (869-O26-O0147-2) 36.00 

72-85  (869-026-00148-1) 41.00 

86  (869-026-00149-9) 40.00 

87-149 (869-026-O0150-2) 41.00 

150-189 (869-O26-00151-1) 25.00 

190-259 (869-026-00152-9) 17.00 

260-299 (869-026O0 153-7) 40.00 

300-399 (669-026-00 154-5) 21.00 


July  1,  1995 
July  1.  1995 
July  1 
July  1 
July  1 
July  1 
July  1.  1995 
July  1,  1995 
July  1.  1995 
July  1 


1995 
1995 
1995 
1995 


400-424 (869-026-00155-3) 26.00  July 

425-699 (869-026-00156-1) 30.00  July 

700-769 (669-026-00157-0) 25.M  July 

790-End  (869-026^156-8) 15.M  July 

4lCtiapters: 

1,  1-1  to  1-10 13j00  J  July 

1. 1-1  Ito  Appendix,  2(2  Resereed) 13.00  ^Jiiy 

3-6 14.00  JJuly 

7  6.00  3  July 

8 450  3  July 

9  USX  JJiiy 

10-17  9.50  iJtiy 

18,  Vol.  I.  Ports  1-5  13.00  ^July 

18.  Vol.  II,  Ports  6-19 13.00  ^  July 

16,  Vol.  III.  Ports  20-52 13.00  ^  Ji<y 

19-100  13.00  3Jviy 

1-100  (869-026-00159-6) 950  July 

101  (869-026-00160-0) 29.00  July 

102-200 (869-026-00161-8) 15.00  July 

201-End  (869-026-00162-6) 13.00  JuN 

42  Parts: 

1-399  (669-026-00163-4) 26.00  Oct 

400-429 (869-O26-00164-2) 26.00  Oct 

430-End  (869-026-00165-1) 39.00  Oct 

43  Parts: 

1-999 (86W)26-00166-9) 23.00  Oct. 

1000-3999  (869-026-00167-7) Z\J0O  Oct 

4000-€nd (869-026-00168-5) 15.00  Oct 

44  (869-026-00169-3) 24.00  Oct 


45  Parts: 

1-199  (869-022-00170-7) 22.00 

200-499 (869-026-00171-5) 14.00 

500-1199 (869-026-00172-3) 23X10 

1200-End (869-026-00173-1) 26.00 

46  Parts: 

1-40  (869-026-00174-0) 21.00 


41-69  (869-026^)0175-6) 

70-69  (669-026-00176-6) 

90-139 (669-026-00177-4) 

140-155 (869-026-00178-2) 

156-165 (869-026-00179-1) 

166-199 (869-026-00180-4) 

200-499 (869-026-00181-2) 

500-End  (869-026-00182-1) 


17.00 
8.50 
16.00 
12.00 
17.00 
17.00 
19.00 
13.00 


July 
July 


1995 
1995 
1995 


47  Parts: 

0-19  (869-02M)0 183-9)  25.00 

20-39  (869-026-00184-7) 21.00 

40-69  (869-026-00185-5) 14.00 

70-79  (669^)26-00186-3) 24.00 

80-End  (869-026-00187-1) 30.00 

48  Chapters: 

1  (Ports  1-51)  (869-026-00188-0) 39.00 

•1  (Ports  52-99)  (869-026-00189-8) 24.00 

2  (Ports  201-251) (869-026-00190-1) 17.00 

2  (P<»ts  252-299) (669-026-001 9 1-0) 1300 

3-6 (869-026-00192-8) 23.00 

7-14  (869-026-00193-6) 28.00 

15-28  (669-026^)0194-4) 3100 

29-£nd  (669-026-00195-2) 19.00 

49  Parts: 

1-99  (869-026-00196-1) 26.00 

100-177 (869-026-00197-^) 34.00 

178-199 (869-026-00198-7) 22.00 

200-399 (869-026-00199-5) 30.00 

400-999 (869-026-00200-2) 40.X 

1000-1199  (869-026-00201-1) 18.00 

1200-End (869-026-00202-9) 15.00 

50  Parts: 

1-199  (869-026-00203-7) 26.00 

200-599 (869-026-00204-5) 22.00 

600-End  (869-026-00205-3) 27  00 


Oct 
Oct. 
Ocf 

Oct 

Ocf 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct 

Oct 
Oct 
Oct 
Oct 
Oct 

Ocf 
Oct 
Oct 
Oct 
Oct 
Oct 
Ocf 
Oct 

Oct 

Oct 
Oct 
Oct 
Oct 
Oct 
Oct 

Oct 
Oct 
Oct 


1995 
1995 
1995 
1995 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1964 
1984 
1995 
1995 
1995 
1995 

1995 
1995 
1995 

1995 
1995 

1995 

1996 

1995 
1996 
1996 
1995 

1996 
1995 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1995 

1995 
1995 
1996 
1996 
1996 
1996 
1996 
1995 

1995 

1996 
1995 
1996 
1995 
1996 
1996 

1995 
1995 
1995 


van 
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Stock  NunitMc 


PrtM       FUvtelon  Data 


CFR  Index  and  Frtdlngs 
Aids («6W)26-00053-)) 36.00        Jon,  1,  1995 


Complete  1996  CFR  set 843.00 

Microfiche  CFR  Ecttion: 

Sobscrption  (moied  OS  issued)  264.00 

indivKkiol  copies 100 

Complete  set  (one-time  mo*ng)  264.00 

Complete  set  (one-time  moiing)  244.00 

Complete  set  (one-time  ma*ng)  223.00 


1996 

1996 
1996 
1995 
1994 
1993 


'  Because  Title  3  s  an  annuo!  compilation,  ttw  volume  and  al  previous  volumes 
should  be  reianed  as  a  pe«man«nt  reference  source 

'The  XjIy  I.  1985  edrtion  ol  J2  CFB  Partj  1-189  contaww  a  note  only  (or 
Pals  1-39  nclusrve  For  Ihe  tul  text  o(  Ihe  Oetense  Acgunition  l^egulalions 
m  Parts  1-39.  consult  the  three  CFC  volumes  issued  as  ol  July  1.  1984.  contoinvig 
those  pats. 

^The  Aiy  I  1985  edHion  ol  41  CFB  Chapters  1-1X  contons  a  note  only 
fa  Chapters  I  to  49  »Kiusive.  Fa  the  tu*  text  ol  procurement  regulaiior« 
m  Chapters  1  to  49.  consult  the  eleven  CFB  volumes  issued  as  ol  Aiy  1. 
1984  contanmg  those  chapters 

<No  amendments  to  this  volume  were  promulgated  dicing  the  period  Apr. 
1,  1990  to  Ma  31.  1995.  The  CFB  volume  issued  Apr*  1.  1990.  should  De 
retoned. 

>No  amendments  to  iNs  volume  were  promulgated  durrg  the  period  JUy 
I,  1991  ic  Ajne  30.  1995.  The  CFB  volume  issued  JJy  l.  1991.  should  be  letoned. 

>No  amendments  to  this  volume  were  promulgaled  cKimg  the  period  January 
1.  1993  to  December  31  1994  The  CFB  volume  issued  January  1.  1993.  should 
be  retoned. 

'No  amendments  to  this  volume  were  promjgated  dkimg  the  period  Apm 
1.  1994  to  Mach  31.  199S  Th«  CFB  volume  issued  Aprri  1.  1994.  should  be 
retoned. 


UMI 


Public  Laws 


104th  Congress,  2nd  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  sHp  laws,  are  the  initial  publication  c^  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possitrfe  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  in«gulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton,DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  oi  the  Federal  Register  for  anrKumcemertis  dt 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YllriS,  enter  my  subscription(s)  as  follows: 


Odar  Procacting  Cod* 

*6216 


Charg0  your  ord0f. 
tt»  E—y!  ^ 


Fax  your  orders  (202)  512-2233 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2nd  Session.  19%  for  SI 60  per  subscription. 

The  total  cost  of  my  order  is  $ .  International  customers  please  add  25^f .  Pnces  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

1 i  Check  Payable  to  the  Supenntendent  of  Documents 

I i  GPO  Deposit  Account  !     \     \ 


(Company  or  Personal  Name) 


(Please  type  or  pnnt) 


(Additional  address/attention  line) 


(Street  address) 


City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


("Purchase  Orser  No.) 

May  we  make  your  nanM/address  availabie  to  other  maiers 


YES    .NO 

-nn 


VISA  or  MasterCard  Account 

1   1       1       1                   1   1   !   1       1   '   : 

Thank  you  for 
your  order! 

1  ,1  iTredii  r^rfi  PTpini'iin  da'fi 

(Authonzing  Signaiurei 

Mail  To:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(iwi 


Nficrofiche  Editions  Available... 


Federal  Register 

The  Fede    '  Register  is  published  daily  in 
24x  m.crofiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulatiorw. 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  tMsis.  is  publistwd  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
sut)scril)ers  as  issued 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


V 


Superintendent  of  Documents  Subscription  Order  Form 

Chmjf  your  ord0r. 
IfiMMyl 

I    I    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  ^ 


Orctar  Procamng  Code 

*5419 


k.  ^  ^ 


Federal  Register  (MFFR)  □  One  year  at  $433  each         □  Six  months  at  $216.50 

Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  addres.vattention  line) 


For  privacy,  ckcck  box  bdow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

G  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

(e 

xpii 

'ati< 

>n) 

-D 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  ordtr  no  ) 


(Authorizing  signature)  1(V94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Docimients 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Senice  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  ser\  ice. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents"  homepage  at 
http://wwu.access.gpo.gov./su_docs/ 

To  connect  usins  telnet, 
open  suais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661:  type  swais.  then 
login  as  guest  (no  password  — 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  and  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 

Internet  E-Mail:  help@eids05.eids.gpo.gov 


Rev    1^) 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 


AniiMl  vohMMt  coniaining  iIm  pvMic  i 
and  tflmnnn.  new*  cwiftranoM.  and  oIlMr 
MtocMd  papers  rtlaatad  by  tht  Wkila  Honat. 

Volwtf  for  tilt  foilowint  ytara  art  availabtf:  othtr 
volfiti  not  lisltd  art  out  of  prim 


George  Bush 

1991 

(Book  I) Ml.OO 

1991 

(Book  D) $44.00 

1992 

(Book  I) M7.00 

1992-93 

(Book  II) $49.00 


WilUam  ].  Clinton 

1993 

(Book  I)  $51.00 

1993 

(BookU) $51.00 

1994 

(Book  1)  $56.00 

1994 

(Bookfl) $52.00 


^ 


Pubiithtd  by  the  Office  of  the  Federal  RerXtr  National 
Archive*  and  Records  Adminiairation 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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1996 

UMI 

UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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Briefings  on  How  To  Use  the  Federal  RegistCT 

For  information  on  briefings  in  Washington,  DC.  see 
announcement  on  the  inside  cover  of  this  issue 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  dailv.  Monday  through  Fnday, 
(nut  published  on  Saturdays.  Sundays,  or  on  official  holidays),  bv 
the  Offite  of  the  Federal  Register.  National  .Archives  and  Records 
Administration.  Washington,  DC:  20408,  under  the  Federal  Register 
Act  [49  Stat   500,  as  amended;  44  U.S.C.  Ch    15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  1).  Distribution  is  made  only  by  the  Superintendent  ot 
DtKuments.  V  S.  Covernment  Printing  Office.  Washington.  DC 
20402 
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The  Code  of  Federal  Regulations  is  sold  by 
\he  Superirrtendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Secretary 

7  CFR  Part  17 

Regulations  Governing  the  Financing 
of  Commercial  Sales  of  Agricultural 
Commodities 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  regulations 
applicable  to  the  financing  of  the  sale 
and  exportation  of  agricultural 
commodities  pursuant  to  title  I  of  the 
Agricultural  Trade  Development  and 
Assistance  Act  of  1954,  as  amended 
(Pub.  L.  480). 

The  amendment  deletes  one 
document  from  the  list  of  those 
docimfients  currently  required  to  be 
submitted  by  the  commodity  supplier  to 
the  banking  institution  to  support  a 
request  for  payment;  and  deletes  the 
contracting  and  docimientary 
requirements  for  commodities  which 
have  not  been  shipped  under  the 
program  for  a  nimiber  of  years. 

T^e  purpose  of  these  changes  is  to 
reduce  the  docvunentation  required  for 
payment  to  commodity  suppliers  and  to 
simplify  and  shorten  the  regulations. 
EFFECTIVE  DATE:  May  23, 1996.  See 
SUPPLEMENTARY  INFORMATION  for 
compliance  requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  B.  Delaplane,  Director,  PubUc 
Law  480  Operations  Division,  Export 
Credits,  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture,  Room 
4549,  South  Building,  14th  and 
Independence,  SW.,  Washington,  DC 
20250-1033.  Telephone:  (202)  720- 
3664. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  in  conformance  with 
Executive  Order  12866.  It  has  been 
determined  to  be  significant  for  the 


purposes  of  E.O.  12866  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  The  General 
Sales  Manager  has  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  There  will  be 
no  significant  economic  impact  from 
this  final  rule  on  small  or  large  entities. 
A  copy  of  this  final  rule  has  been 
submitted  to  the  General  Counsel,  Small 
Business  Administration. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48 
FR  29115  (Jime  24,  1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  the  Executive  Order  12778,  Qvil 
Justice  Reform.  The  final  rule  would 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
poUcies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  final  rule 
would  not  have  retroactive  effect.  The 
rule  does  not  require  that  administrative 
remedies  be  exhausted  before  suit  may 
be  filed. 

Background 

The  Secretary  of  Agriculture 
implements  title  I  of  the  Agricultiu^l 
Trade  Development  and  Assistance  Act 
of  1954,  as  amended  (Pub.  L.  480).  This 
function  is  delegated  to  the  General 
Sales  Manager,  Foreign  Agricultural 
Service.  On  August  22, 1995,  the 
Foreign  Agricultural  Service  (FAS) 
pubUshed  a  proposed  rule  (60  FR 
43566)  to  amend  the  regulations 
governing  the  financing  of  the  seile  and 
exportation  of  agricultural  commodities 
made  available  imder  title  I,  Public  Law 
480. 

Discussion  of  Qmiments 

Only  one  comment  was  received, 
fully  supporting  the  proposed  changes 
to  the  regulations:  (1)  Removing  from 
the  regulations  information  regarding  a 
number  of  inactive  commodities  and  (2) 


EUminating  one  document  currently 
required  to  be  submitted  by  commodity 
suppliers  seeking  payment. 

E£Eiective  Date 

The  provisions  of  this  rule  shall  apply 
to  contracts  entered  into  under  purchase 
authorizations  issued  on  or  after  May 
23,  1996. 

Paperwork  Reducticm  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements  that 
require  OMB  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act. 

List  of  Subiects  in  7  CFR  Part  17 

Agricultural  commodities,  Exports, 
Finance;  Maritime  carriers. 

Accordingly,  7  CFR  Part  17,  Subpart 
A,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1701-1705. 1736a, 
1736c,  5676;  E.O.  12220,  45  FR  44245. 

§17^    [Amended] 

2.  Section  17.2  is  amended  by 
removing  the  last  sentence  of  the 
definition  of  "Form  CCC-106"  in 
paragraph  (b). 

3.  Section  17.14  is  amended  by 
removing  the  word  "(white)"  from  the 
first  sentence  of  paragraph  (d)(1); 
revising  the  last  sentence  of  paragraph 
(d)(1)  and  all  of  paragraph  (d)(2)(i)  to 
read  as  follows;  and  removing  the  word 
"(yellow)"  from  paragraph  (d)(2)(ii),  as 
follows: 

§17.14    Ocean  transportBtlon. 

***** 

(d)  Advice  of  vessel  approval.  *   *   * 

(1)  For  cotton.  •   *   *  If  CCC  finances 
any  part  of  the  ocean  freight  when 
cotton  is  shipped  on  an  f.a.s.  basis,  a 
signed  original  copy  of  this  form  will  be 
issued  to  the  ocean  carrier. 

(2)  For  commodities  other  than 
cotton.  *   •   * 

(i)  For  shipments  to  be  made  on  an 
f.o.b.  or  f.a.s.  basis,  when  CCC  finances 
any  part  of  the  cost  of  ocean  freight,  the 
original  of  Form  CCC-106-2  vnU  be 
issued  to  the  ocean  carrier. 


§17.18    [Amended] 

4.  Section  17.18  is  amended  by 
adding  the  phrase  "for  c.  &  f.  or  c  if 
sales"  at  the  end  of  paragraph  {c)(8)(ii). 
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$17.20    [Amended] 

5.  Section  17.20  is  amended  by 
changing  the  reference  to  "sections  (V) 
and  (VV)"  to  read  "sections  (D)  and  (E)" 
in  paragraph  (a)(9)(i). 

Appendices  A  and  B    [AnMnded] 

6.  Appendix  A  and  Appendix  B  are 
amended  bv  removing  existing  sections 
(D).  IE).  (G)'.  (I),  (I).  (U.  (M).  (N).  (O).  (P). 
(Q).  (R).  (S).  (T).  and  (U):  redesignating 
existing  section  ((K)  as  (G); 
redesignating  existing  section  (V)  as  (D); 
and  redesignating  existing  section  (W) 

as  (E). 

7.  Appendix  B  is  amended  by 
changing  the  reference  to  "section 
(K)(7)(b)"  to  read  "section  (G)(7)(b)"  in 
newly  redesignated  paragraph  (G)(l)(j) 
and  by  adding  the  phrase  "for  c.  &  f.  or 
c.i.f.  sales"  at  the  end  of  the  following 
paragraphs:  (A)(1)(d)  and  (2)(d);  (B)(4); 
(C)(1)(d)  and  (2)(d);  newly  redesignated 
(D)(4)  and  (E)(4);  (F){l)(dj  and  (2)(d); 
newly  redesignated  (G)(1)(d)  and  (2)(d); 
and  (H)(1)(d)  and  (2)(d). 

Signed  at  Washington.  DC.  on  February 
22.  1996 
Christopher  E.  Goidthwait, 

General  Sales  Manager.  Foreign  Agricultural 

Service  and  Vice  President,  Commodity  Credit 

Corporation. 

|FR  Dot.  96-9899  Filed  4-22-96:  8:45  am) 

BILUNC  CODE  3410-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95  NM  88 -AD;  Amendment 
39-0571;  AD  96-08-051 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 
Powered  by  General  Electric  CF6-80C2 
or  Pratt  &  Whitney  PW4000  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  requires 
modification  of  the  engine  fuel  feed 
system.  This  amendment  is  prompted 
by  reports  indicating  that  the  coupling 
nut  on  the  fuel  tube  on  the  outboard 
strut  (engine  position  1)  fractured.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  frac-turing  of 
the  coupling  nut.  which  could  result  in 
release  of  fuel  onto  the  engine  cowling 
and  a  subsequent  fire. 
DATES:  Effective  May  23.  1996. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  23, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  J.  Elkins,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue  SW.,  Renton. 
Washington;  telephone  (206)  227-2669; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-400  series  airplanes  was 
published  in  the  Federal  Register  on 
December  12.  1995  (60  FR  63663).  That 
action  proposed  to  require  modification 
of  the  engine  fuel  feed  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Tne  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  proposed 
compliance  time  be  extended  from  18 
months  to  24  months  to  provide  time  for 
operators  to  procure  replacement  kits 
and  to  accomplish  the  proposed  actions 
during  a  regularly  scheduled 
maintenance  ("C")  check.  The  FAA 
concurs  with  the  commenter's  request. 
The  FAA  finds  that  extending  the 
compliance  time  to  24  months  will  not 
compromise  safety;  will  allow  operators 
sufficient  time  to  procure  the  necessary 
replacement  kits  (estimated  by  the 
manufacturer  to  take  approximately 
nine  months);  and  will  allow  the 
modification  to  be  accomplished  during 
a  "C"  check  interval  (15  months  for 
most  operators)  at  a  main  maintenance 
base  where  special  equipment  and 
trained  personnel  will  be  available  if 
necessary. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  226  Model 
747—400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet. 

The  FAA  estimates  that  34  airplanes 
of  U.S.  registry  will  be  required  by  this 
AD  to  replace  the  strut  fuel  tubes  and 
couplings  at  engine  positions  1  and  4  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2185.  That 
replacement  will  take  approximately  74 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $9,582  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  required  replacement  on  U.S. 
operators  is  estimated  to  be  $476,748,  or 
$14,022  per  airplane. 

The  cost  impact  figure  discussed    • 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Currently,  there  are  no  Model  747- 
400  series  airplanes  on  the  U.S.  Register 
that  would  be  required  by  this  AD  to 
accomplish  the  installation  specified  in 
Boeing  Service  Bulletin  747-28-2146 
[and  required  by  paragraph  (a)(2)  of  the 
final  rule).  However,  should  an  affected 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  would 
require  approximately  162  work  hours 
per  airplane  (81  work  hours  per  engine; 
2  engines  per  airplane)  to  accomplish 
the  installation,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $9,582  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  installation  would  be 
$19,302  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiHty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-08-05  Boeing:  Amendment  39-9571. 
Docket  95-NM-98-AD. 
Applicability:  Model  747—400  series 
airplanes  powered  by  General  Electric  CF6- 
80C2  or  Pratt  &  Whitney  PW40OO  series 
engines;  as  identified  in  Boeing  Alert  Service 
Bulletin  747-28A2185.  Revision  1,  dated 
September  21. 1995,  and  Boeing  Service 
Bulletin  747-28-2146.  dated  August  13. 
1992;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  foi  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracturing  of  the  coupling  nut, 
which  could  result  in  release  of  fuel  onto  the 
engine  cowling  and  a  subsequent  fire, 
accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraph  (a)(1)  or  (a)(2).  as  applicable. 

(1)  For  Model  747-400  series  airplanes 
identified  in  Boeing  Alert  Service  Bulletin 


747-28A2185.  Revision  1,  dated  September 
21. 1995:  Replace  the  strut  fuel  tubes  and 
couplings  at  engine  numbers  1  and  4  with 
new  redesigned  (shrouded)  couplings,  in 
accordance  with  that  alert  service  bulletin. 

(2)  For  Model  747-400  series  airplanes 
having  variable  numbers  RT641  through 
RT650  inclusive,  identified  in  Boeing  Service 
Bulletin  747-28-2146.  dated  August  13. 
1992:  On  engine  positions  1  and  4  only, 
install  new  fuel  lines,  shrouded  fuel  line 
couplings  (between  the  strut  mid  bulkhead 
and  the  wing  front  spar),  and  drain  lines  in 
accordance  with  that  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AOO).  FAA. 
Transport  Airplane  Directorate.  Opwrators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
28A2185.  Revision  1,  dated  September  21, 
1995.  and  Boeing  Service  Bulletin  747-28- 
2146.  dated  August  13. 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
May  23.  1996. 

Issued  in  Renton.  Washington,  on  April  10. 
1996. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  96-9338  Filed  4-22-96;  8:45  am) 

BILUNC  CODE  4S10-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-121-AD;  Amendntent 
39-9572;  AD  96-08-06] 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  visual  and  dye 
p)enetrant  inspection(s)  to  detect  cracks 
of  the  nose  rib  of  the  rudder,  and  stop 
drilling  and  blending  of  minor  cracks. 
This  amendment  also  requires 
replacement  of  the  nose  rib  with  a  new 
nose  rib  and  reinforcement  of  the  nose 
rib,  if  extensive  cracking  is  detected  or 
if  an  operator  elects  to  terminate  the 
repetitive  insf)ections.  This  amendment 
is  prompted  by  the  result  of  an 
inspection  that  revealed  a  cracked  nose 
rib  on  the  front  spar  of  the  rudder  due 
to  vibration-related  stress.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  stress  and  cracking,  which 
could  result  in  the  deformation  of  the 
nose  rib;  this  condition  may  lead  to 
friction  and  jamming  between  the  fin 
and  the  rudder  and  subsequent  reduced 
controllability  of  the  airplane. 

DATES:  Effective  May  23.  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  23. 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft-om  SAAB  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581.88.  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW  ,  Renton. 
Washington  98055-4056:  telephone 
(206) 227-1721; fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  January  9,  1996  (61  FR  640). 
That  action  proposed  to  require  visual 
and  dye  penetrant  inspection(s)  to 
detect  cracks  of  the  nose  rib  of  the 
rudder,  and  stop  drilling  and  blending 
of  minor  cracks.  That  action  also 
proposed  to  require  replacement  of  the 
nose  rib  with  a  new  nose  rib  and 
reinforcement  of  the  nose  nb,  if  any 
extensive  crack  is  detected  or  if  an 
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operator  elects  to  terminate  the 
repetitive  inspections. 

Interested  persons  liave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  221  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $53,040,  or 
$240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Pro<:edures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Doc:ket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-08-06  Saab  Aircraft  AB:  Amendment  39- 
9572.  Docket  95-NM-121-AD. 
Applicability  Model  SAAB.  SF340A  series 
airplanes  having  serial  numbers  (S/N)  004 
thrfjugh  159  inclusive,  and  Model  SAAB 
340B  having  S/N's  160  through  369 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  vibration-related  stress  and 
cracking  and  consequent  deformation  of  the 
nose  rib.  which  could  result  in  friction  and 
jamming  between  the  fin  and  the  rudder  and 
subsequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  2,400  total 
flight  hours,  or  within  800  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  visual  and  dye 
penetrant  inspection  to  detect  cracks  of  the 
nose  rib  of  the  rudder,  in  accordance  with 
Saab  Service  Bulletin  340-55-032,  dated 
May  22.  1995. 

(i)  If  no  cracks  are  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  800  flight  hours,  or  replace  the  nose 
rib  with  a  new  nose  rib  and  reinforce  it.  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  the  replacement  and 
reinforcement  constitutes  terminating  action 
for  this  AD. 

(2)  If  any  minor  crack  (less  than  25.4  mm 
(1.0  inch)  long)  is  detected,  prior  to  further 
flight,  stop  drill  and  blend  the  crack  in 
accordance  with  the  service  bulletin.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  800  flight  hours,  or  replace  the  nose 


rib  with  a  new  nose  rib  and  reinforce  it,  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  the  replacement  and 
reinforcement  constitutes  terminating  action 
for  this  AD. 

(3)  If  any  extensive  crack  [greater  than  or 
equal  to  25.4  mm  (1.0  inch)  long]  is  detected, 
prior  to  further  flight,  replace  the  nose  rib 
with  a  new  nose  rib  and  reinforce  it,  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  this  replacement  and 
reinforcement  constitutes  terminating  action 
for  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  AviaUon  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  340-55-032. 
dated  May  22, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  ma"y  be 
obtained  from  SAAB  Aircraft  AB.  SAAB 
Aircraft  Product  Support.  S-581.88. 
Linkoping,  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
May  23,  1996. 

Issued  in  Renton,  Washington,  on  April  10. 
1996. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen^ice. 
[FR  Doc.  96-9339  Filed  4-22-96;  8:45  am) 

BILUNG  CODE  4910-t3-U 


14  CFR  Part  71 

[Airspace  Docket  No.  9S-ANM-19] 

Establishment  of  Class  D  Airspace; 
Vancouver,  Washington 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Pearson  Field,  Vancouver, 
Washington.  This  action  is  necessary  to 
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enhance  safety  within  the  area  which 
was  previously  excluded  from  the 
Portland  International  Airport  (PDX) 
Class  C  airspace  and  commo»ly  referred 
to  as  the  Pearson  Cutout.  A  rnh»or 
change  is  also  being  made  to  the  airport 
name,  formerly  called  Pearson  Airpark, 
and  to  the  geographic  coordinates  of 
Pearson  Field,  Vancouver,  Washington. 
EFFECTIVE  DATE:  June  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala.  Operations  Branch. 
ANM-532.4.  Federal  Aviation 
Administration,  Docket  No.  95-ANM- 
19,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  9.  1995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  D  airspace  at 
Pearson  Field,  Vancouver.  Washington 
(60  FR  56539).  This  proposal  was  the 
product  of  an  airspace  and  procedural 
review  of  new  instrument  approach 
procedures  to  PDX  and  an  analysis  of 
the  Pearson  Field/Portland  International 
utilization  of  airspace  west  of  PDX.  This 
rule  was  proposed  to  minimize  potential 
conflicts  and  mitigate  wake  turbulence 
concerns.  The  proposed  establishment 
of  Class  D  airspace  at  Pearson  Field 
requires  pilots  op)erating  in  the  airspace 
to  be  in  communication  with  the 
controlling  Air  traffic  facility  so  that 
traffic  information  and  wake  turbulence 
advisories  can  be  issued.  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  This 
action  is  the  same  as  the  proposal 
except  the  airport  name  and  coordinates 
have  been  changed  in  this  document  to 
reflect  information  published  in  the 
National  Flight  Data  Digest  Number  226, 
dated  November  24,  1995,  Additionally, 
a  change  is  made  to  reflect  the  dates  and 
times  the  Class  D  airspace  area  is 
effective. 

Discussion  of  Comments 

A  total  of  17  individuals  submitted 
v*Titten  comments  to  FR  Doc.  95-27830, 
Notice  of  Proposed  Rulemaking  (NPRM) 
95-ANM-19.  Additionally,  verbal 
comments  were  expressed  by  some  of 
the  approximately  350  persons 
attending  informal  aviation  gatherings. 
The  FAA  considered  these  comments  in 
the  adoption  of  this  rule.  Comments 
submitted  on  NPRM  95-ANM-19  reflect 
the  views  of  a  broad  spectrum  of  the 
aviation  public  including  individuals 
and  organizations  representing 
commercial  and  general  aviation  pilots. 


Organizations  that  commented  include 
Air  Line  Pilots  Association  (ALPA); 
Delta  Air  Lines,  Inc.;  Port  of  Portland; 
Experimental  Aircraft  Association;  The 
City  of  Vancouver,  Washington;  Clark 
County  Airport  Owners  and  Managers 
Association;  and  the  Washington  Pilots 
Association. 

Of  the  17  who  submitted  written 
comments  to  the  docket.  6  commenters 
supported  and  11  commenters  opposed 
the  establishment  of  Class  D  airspace.  Of 
the  6  supporting  comments.  5 
commenters  agreed  that  this  action 
would  promote  safety  for  users  at  .both 
PDX  and  Pearson  Field. 

One  commenter  (ALPA)  would 
support  the  establishment  of  Class  D 
airspace  if  additional  restrictions,  such 
as  requiring  an  operating  transponder, 
segregating  Pearson  Field  traffic  from 
PDX  traffic,  and  lowering  the  Pearson 
Field  traffic  pattern  ahitude  to  700  feet 
mean  sea  level,  were  included  in  the 
proposed  action.  These  suggested 
restrictions  were  evaluated  and 
determined  to  be  excessive  and  not 
necessary  for  safety.  Lowering  the 
Pearson  Field  pattern  altitude  to  700 
feet  would  place  pilots  in  closer 
proximity  to  terrain  and  to  people  and 
property  on  the  ground.  This  option  was 
rejected  because  it  contradicts  the 
purpose  of  the  rule  which  is  to  enhance 
safety. 

Of  the  11  commenters  opposing  the 
rule,  one  commenter  felt  that  the 
proposed  action  was  an  attempt  to  close 
Pearson  Field.  The  F.AA  did  not 
consider  closing  Pearson  Field  as  an 
option.  Rather,  the  FAA  is  committed  to 
mitigating  airspace  management  issues 
when  airports  are  in  close  proximity  to 
each  other.  The  purpose  of  this 
rulemaking  is  to  allow  Pearson  Field  to 
continue  to  operate  safely  in  close 
proximity  to  its  larger  neighbor.  Three 
commenters  felt  that  the  proposed 
action  would  introduce  jet  traffic  to  a 
new  route  over  Pearson  Field  and  in 
close  proximity  to  downtown 
Vancouver,  Washington.  Four 
commenters  expressed  concern  for 
increased  jet  noise.  The  establishment  of 
Class  D  airspace  introduces  a 
communication  requirement  only.  No 
new-  jet  routes  will  result  from  this 
action  and  this  airspace  action  does  not 
alter  existing  flight  tracks.  Jet  noise  will 
not  be  altered  by  this  rule.  Two 
commenters  suggested  that  the 
approaches  to  PDX  should  be  offset  to 
the  south  to  avoid  conflicts  in  traffic 
flows.  This  option  is  not  viable  for  two 
reasons.  First,  the  rising  terrain  and 
obstructions  southwest  of  the  airport 
create  serious  safety  obstacles  to  safe 
instrument  approaches.  Second,  if  it 
was  feasible  to  offset  the  approaches  to 


the  south,  the  approach  minimums 
would  be  very  high  due  to  the  terrain 
and  the  fact  that  the  approach  would 
not  be  aligned  with  the  runway.'  As  a 
result,  offsetting  the  approaches  would 
have  an  adver^  effect  on  airport 
capacity.  Three  commenters  expressed 
concerns  for  wake  turbulence  generated 
by  aircraft  landing  and  departing  PDX. 
The  FAA  shares  these  concerns  as 
demonstrated  by  this  rule  that  is 
intended  to  facilitate  the  transfer  of 
wake  turbulence  information  to  Pearson 
Field  users.  In  addition  to  the  traffic  and 
wake  turbulence  advisories  resulting 
from  this  rule,  the  FAA  has  agreed  to 
assist  in  presentation  of  wake 
turbulence  training  for  Pearson  Field 
operators  and  to  publish  cautionar) 
advisories  where  appropriate. 

Two  commenters  were  opposed  to  the 
action  due  to  the  additional  cockpit 
workload  of  radio  communications  and 
the  financial  burden  of  acquiring  a 
radio.  The  FAA  recognizes  that  the 
requirement  for  radio  communications 
will  have  some  impact  on  users  at 
Pearson  Field,  particularly  those  who  do 
not  have  radio-equipped  aircraft. 
However,  due  to  the  proximity  of  the 
two  airports  and  the  need  to  minimize 
potential  conflicts  and  mitigate  wake 
turbulence  concerns,  some  airspace 
safety  change  is  necessary-.  Prior  to  this 
rulemaking,  F.\A  Air  Traffic  and  Flight 
Standards  personnel  met  with  customer 
representatives  for  Pearson  Field  and 
PDX  to  seek  solutions  and  minimize 
impacts  on  users  at  the  airports.  It  was 
generally  agreed  that  establishing  Class 
D  airspace  at  Pearson  Field  would 
satisfy  safety  concerns  while  imposing 
the  least  restrictions  on  users. 
Furthermore,  the  FAA  and  Pearson 
pilots  are  developing  procedures  for  no- 
radio  aircraft  operations  at  Pearson 
Field. 

The  Clark  County  Airport  Owners  and 
Managers  Association  objects  to  this 
proposed  action  suggesting  it  violates 
their  constitutional  rights.  They  claim 
Grandfather  Rights  to  the  airspace  in 
and  around  their  airports  because  those 
airports  were  in  existence  manv  vears 
prior  to  PDX.  Title  49  United  States 
Code,  section  40103  charges  the  F.\.\ 
with  the  responsibility  to  regulate  the 
use  of  airspace  for  efficiency  and  safety 
As  mentioned  previously,  the  purpose 
of  this  rule  is  to  preserve  safe  operations 
at  Pearson.  This  rule  does  not  address 
the  operation  of  PDX  or  the  effects  of 
that  airport's  operations  on  surrounding 
airports  other  than  Pearson. 

One  commenter  provided  comments 
that  were  unrelated  to  the  proposal. 

During  the  comment  period,  verbal 
responses  relating  to  this  proposed 
airspace  action  were  heard  at  several 
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aviation  gatherings.  Instructions  and  the 
appropriate  address  for  submitting 
written  comments  were  disseminated  to 
the  approximately  360  pilots  at  those 
gatherings  who  expressed  an  interest  in 
this  rulemaking.  Verbal  comments  from 
those  gatherings  were  noted.  In  general, 
most  pilots  of  aircraft  equipped  with 
electrical  systems  expressed  agreement 
with  the  rule.  There  was  a  suggestion 
that  a  control  tower  may  be  necessary  at 
Pearson.  However,  others  felt  a  control 
tower  was  neither  needed  nor  wanted. 
In  fact,  the  activity  level  at  Pearson  does 
not  approach  the  level  established  by 
the  FAA  to  support  a  control  tower. 
Some  expressed  concern  that  traffic  at 
Pearson  would  be  delayed  for  PDX 
traffic  either  by  denying  access  to  the 
Class  D  airspace  for  aircraft  arriving  at 
Pearson,  or  by  requiring  aircraft 
departing  Pearson  Field  to  hold  on  the 
ground  until  separation  from  PDX  traffic 
could  be  achieved.  Separation  services 
are  not  provided  for  aircraft  operating 
under  visual  flight  rules  in  Class  D 
airspace.  Air  Traffic  will  not  be 
controlling  the  flow  of  aircraft  arriving 
at  or  departing  from  Pearson. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  D 
airspace  at  Pearson  Field,  Vancouver. 
Washington.  The  FAA  has  determined 
that  this  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Pamgraph  5000    Class  D  Airspace 

•  •  »  »  • 

ANM  WA  D  Vancouver,  WA 
Vancouver,  Pearson  Field,  WA 

(lat.  45°37'14"N,  long.  122''39'23"W) 
Portland  International  Airport,  OR 
(lat.  45*'35'19"N,  long  122°35'51"W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  1.100  feet  MSL 
in  an  area  bounded  by  a  line  beginning  at  the 
point  where  the  019°  bearing  from  Pearson 
Field  intersects  the  5-mile  arc  from  Portland 
International  Airport  extending  southeast  to 
a  point  1 V2  miles  east  of  Pearson  Field  on  the 
extended  centerline  of  Runway  8/26,  and 
thence  south  to  the  north  shore  of  the 
Columbia  River,  thence  west  via  the  north 
shore  of  the  Columbia  River  to  the  5-mile  arc 
from  Portland  International  Airport  and 
thence  clockwise  via  the  5-mile  arc  to  point 
of  beginning.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Alrportypacility  Directory. 

*  *  *  •         • 

Issued  in  Seattle,  Washington,  on  April  8, 
1996. 
Richard  E.  Prang, 

Acting  Assistant  Manager.  Air  Traffic 
Division.  Northwest  Mountain  Region. 
[FR  Doc.  96-9992  Filed  4-22-96:  8:45  ami 
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DEPARTIiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  No.  94F-0358] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Adn\inistration  (FDA)  is  amending  the 
food  additive  regulations  to  provrde  for 
the  safe  use  of  acidified  solutions  of 
sodium  chlorite  in  poultry  processing 
water.  This  action  is  in  response  to  a 
petition  filed  by  Alcide  Corp. 


DATES:  Effective  April  23,  1996;  written 
objections  and  requests  for  a  hearing  by 
May  23,  1996.  The  Director  of  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  certain  publications 
listed  in  new  §  173.325.  effective  April 
23.  1996. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204-0001.  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  1.  1994  (59  FR  54609).  FDA 
announced  that  a  food  additive  petition 
(FAP  4A4433)  had  been  filed  by  Alcide 
Corp..  Inc.,  8561  154th  Ave.  NE.. 
Redmond,  WA  98052,  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
acidified  solutions  of  sodium  chlorite/ 
chlorous  acid  in  poultry  processing 
water. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
has  consulted  with  scientists  in  the 
Food  Safety  and  Inspection  Service  in 
the  U.S.  Department  of  Agriculture 
concerning  the  technological  and 
practical  aspects  of  the  proposed  use  of 
acidified  solutions  of  sodium  chlorite. 
The  agency  concludes  that  the  proposed 
use  of  the  additive  is  safe  and  will  have 
the  intended  technical  effect  of  reducing 
microbial  contamination  on  poultry. 
The  agency  also  concludes  that  the 
regulation  approving  the  additive 
should  be  entitled  "acidified  sodium 
chlorite  solutions."  Acidification  of 
sodium  chlorite  results  in  partial 
conversion  of  chlorite  to  chlorous  acid. 
Also,  in  the  notice  of  filing,  FDA 
announced  that  the  petition  proposed  to 
allow  the  use  of  any  of  the  following 
acids  to  prepare  acidified  sodium 
chlorite  solutions:  Phosphoric  acid, 
citric  acid,  hydrochloric  acid,  lactic 
acid,  malic  acid,  or  sulfuric  acid.  These 
acids  are  all  generally  recognized  as  safe 
(GRAS)  acids.  The  agency  has 
concluded  that  the  use  of  any  GRAS 
acid  is  appropriate,  and  is  codifying  this 
conclusion  in  the  regulation.  Therefore. 
21  CFR  part  173  is  amended  as  set  forth 
below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
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approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

In  the  notice  of  filing  for  this  petition 
FDA  gave  interested  parties  an 
opportunity  to  submit  comments  on  the 
petitioner's  environmental  assessment. 
FDA  received  no  comments  in  response 
to  that  notice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  23.  1996.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives,  Incorporation  by 
reference. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
ofFood  and  Drugs.  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  342.  348). 

2.  New  §  173.325  is  added  to  subpart 
D  to  read  as  follows: 

§173.325    Acidified  sodium  cMorite 
solutions. 

Acidified  sodium  chlorite  solutions 
may  be  safely  used  in  accordance  with 
the  following  prescribed  conditions: 

(a)  The  additive  is  produced  by 
mixing  an  aqueous  solution  of  sodium 
chlorite  (CAS  Reg.  No.  7758-19-2)  with 
any  generally  recognized  as  safe  (GRAS) 
acid. 

(b)  The  additive  is  used  as  an 
antimicrobial  agent  in  poultry 
processing  water  as  a  component  of  a 
carcass  spray  or  dip  solution  prior  to 
immersion  of  the  carcass  in  a  prechiller 
or  chiller  tank,  or  in  a  prechiller  or 
chiller  solution  in  accordance  with 
current  industry  practice  for  use  of 
poultry  processing  water. 

(1)  VVhen  used  in  a  carcass  spray  or 
dip  solution,  the  additive  is  used  at 
levels  that  result  in  sodium  chlorite 
concentrations  between  500  and  1,200 
parts  per  million  (ppm),  in  combination 
with  any  GRAS  acid  at  levels  sufficient 
to  achieve  a  solution  pH  of  2.5  to  2.9. 
The  concentration  of  sodium  chlorite  is 
determined  by  a  method  entitled 
"Determination  of  Sodium  Chlorite:  50 
ppm  to  1500  ppm  Concentration," 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  Division  of  Petition  Control  (HFS- 
215),  Center  for  Food  Safety  and 
Applied  Nutrition.  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204-0001,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library ,  Food 
and  Drug  Administration.  200  C  St.  SW.. 
rm.  3321,  Washington,  DC.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW..  suite  700.  Washington, 
DC. 

(2)  When  used  in  a  prechiller  or 
chiller  tank,  the  additive  is  used  at 
levels  that  result  in  sodium  chlorite 
concentrations  between  50  and  150 
ppm,  in  combination  with  any  GRAS 
acid  at  levels  sufficient  to  achieve  a 


solution  pH  of  2.8  to  3.2.  The 
concentration  of  sodium  chlorite  is 
determined  by  a  method  entitled 
"Determination  of  Sodium  Chlorite:  50 
ppm  to  1500  ppm  Concentration." 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  availabiUty  of  this 
method  is  listed  in  paragraph  fb)(l)  of 
this  section. 

Dated:  April  11,  1996. 
Wiiiiam  K.  Hulibard. 

Associate  Commissioner  for  Policy 

Coordination. 

jFR  Doc.  96-9783  Filed  4-22-96;  8  45  am) 
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21  CFR  Part  529 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  for  an  approved 
abbreviated  new  animal  drug 
application  (ANADA)  from  Macleod 
Pharmaceuticals,  Inc.,  to  Anthony 
Products  Co. 

EFFECTIVE  DATE:  April  23.  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKav.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  Macleod 
Pharmaceuticals.  Inc..  2600  Canton  Ct.. 
Fort  Collins.  CO  80525.  has  informed 
FDA  that  it  has  transferred  the 
ownership  of.  and  all  rights  and 
interests  in,  approved  ANADA  200-115 
(Gentamicin  Sulfate)  to  Anthony 
Products  Co  .  5600  Peck  Rd..  Arcadia. 
CA  91006.  Accordingly.  FDA  is 
amending  the  regulations  in  21  CFR 
529.1044a  to  reflect  the  change  of 
sponsor. 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  529  is  amended  as  follows: 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS  NOT 
SUBJECT  TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  529  cxtntinues  to  read  as  follows; 
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Authority:  Sec.  512  of  the  Federal  F(X)d. 
Drug,  and  Cosmetic  Act  (21  US  C.  360b). 

§529.10448    [Amended] 

2.  Section  529.1044a  Gentamicin 
sulfate  intrauterine  solution  is  amended 
in  paragraph  (b)  by  removing  "000061, 
000856.  054273, 057561. and  058711" 
and  adding  in  its  place,  "OOOOfil. 
000856,  000864, 054273. and  057561". 

Dated:  April  4,  1996. 
Roliert  C.  Livingston. 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary-  Medicine 
|FR  Doc  9&-9B70  Filed  4-22-96;  8;45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

25  CFR  Part  1001 
RIN  1076-AD26 

Tritial  Self-Governance  Program 
Interim  Rule  Establishing  Procedures 
for  Awarding  Negotiation/Planning 
Grants 

AGENCY:  Office  of  Self-Governance, 
Office  of  the  Secretary.  Interior. 
ACTION:  Interim  rule. 


SUMMARY:  In  this  interim  rule,  the  Office 
of  Self-Governance  (OSG)  establishes 
procedures  for  awarding  negotiation 
grants;  advance  planning  grants;  and 
negotiation/planning  grants  to  negotiate 
for  Department  of  the  Interior  (DOI) 
non-Bureau  of  Indian  Affairs  (BIA) 
programs,  pursuant  to  the  Tribal  Self- 
Governance  Act. 

DATES:  The  effective  date  of  this  interim 
nile  is  April  19.  1996.  OSG  will 
consider  Written  comments  on  the 
interim  rule  when  revising  this  rule.  To 
be  considered,  comments  must  be 
received  on  or  before  May  31.  1996. 
ADDRESSES:  Written  comments  on  the 
interim  rule  should  be  sent  to  the 
Director,  Office  of  Self-Governance.  U.S. 
Department  of  the  Interior,  Mail  Stop 
2548,  1849  C  Street  NW..  Washington 
DC  20240 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Kenneth  D.  Reinfeld,  U.S. 
Department  of  the  Interior.  Office  of 
Self-Governance.  1849  C  Street  NW., 
Mail  Stop  2548,  Washington  DC  20240. 
202-219-0240. 

SUPPLEMENTARY  INFORMATION: 

Justification  for  Interim  Rule 

This  rule  is  not  a  rulemaking  subject 
to  the  provisions  of  section  .t53  of  the 
.Administrative  Procedure  Aci  (5  U.S.C. 
551.  et  seq.J  (APA),  Section  553(a)(2) 


excepts  from  the  scope  of  rulemaking 
rules  "relating  to  agency  management  or 
personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts." 

Even  if  this  rule  were  considered 
rulemaking  subject  to  the  provisions  of 
section  553  of  the  APA,  good  cause 
exists  to  publish  this  interim  rule 
without  prior  opportunity  for  public 
comment. 

Section  553  outlines  the  following 
rulemaking  steps:  (1)  Publication  of  a 
notice  of  proposed  rulemaking.  (2) 
solicitation  of  public  comment  on  the 
proposed  rule.  (3)  review  of  comments 
received  prior  to  developing  the  final 
rule,  and  (4)  publication  of  the  final  rule 
30  days  prior  to  the  effective  date.  Using 
this  process  at  this  time  would  not  serve 
the  goal  of  the  Tribal  Self-Governance 
Act  of  1994.  which  is  to  expand  tribal 
participation  in  the  tribal  self- 
governance  program,  because  the 
process  would  diminish  the  ability  of 
some  selected  tribes/consortia  to 
effectively  negotiate  agreements  for 
fiscal  year  1997  or  calendar  year  1997. 
The  process  would  also  diminish  the 
ability  of  other  tribes/consortia  in  the 
near  term  to  plan  for  and  possibly  delay 
thair  participation  in  tribal  self- 
governance. 

The  "Tribal  Self-Governance  Act  of 
1994  (Pub.  L.  103-413)  was  enacted  and 
became  effective  on  OctoI)er  25,  1994. 
While  the  interim  rule  may  be  changed 
by  later  rulemaking,  the  Act  stipulates 
that  the  lack  of  promulgated  regulations 
will  not  limit  the  Act's  effect. 

Under  section  402(b)  of  the  Act.  the 
Director.  Office  of  Self-Governance  may 
select  up  to  20  additional  participating 
tribes/consortia  per  year  for  the  tribal 
self-governance  program,  and  negotiate 
and  enter  into  an  annual  written 
funding  agreement  with  each 
participating  tribe.  In  order  to  complete 
the  negotiation  process  for  1997  funding 
agreements,  it  is  necessary  to  make 
available  negotiation  grants  to  the  new 
tribes  by  May  15.  1996.  The  Act 
mandates  that  the  Secretary  submit 
copies  of  the  funding  agreements  at  least 
90  days  before  the  proposed  effective 
date  to  the  appropriate  committees  of 
the  Congress  and  to  each  tribe  that  is 
served  by  the  BIA  agency  that  is  serving 
the  tribe  that  is  a  party  to  the  funding 
agreement.  Initial  negotiations  with  a 
tribe/consortium  lo<;ated  in  an  area  and/ 
or  agency  which  has  not  previously 
been  involved  with  self-governance 
negotiations,  will  take  approximately 
two  months  from  start  to  finish. 

Publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment  is  necessary  to  complete  the 
above  procedures  in  a  timely  fashion. 
Therefore,  applying  the  criteria  at  5 


U.S.C.  553(b)(3)(B)  and  553(d).  good 
cause  exists  to  make  the  rule  effective 
less  than  thirty  days  from  today's  date. 

Background 

The  tribal  self-governance  program  is 
designed  to  promote  self  determination 
by  allowing  tribes  to  assume  more 
control  through  negotiated  agreements 
of  programs  operated  by  the  Department 
of  the  Interior.  The  new  law  allows  for 
negotiations  to  be  conducted  for 
programs  operated  by  BIA  and  for 
programs  operated  by  other  bureaus  and 
offices  within  the  Department  that  are 
available  to  Indians  or  when  there  is  an 
historical,  cultural,  or  geographic 
connection  to  an  Indian  tribe. 

The  Tribal  Self-Governance  Act  of 
1994  requires  the  Secretary,  upon 
request  of  a  majority  of  self-governance 
tribes,  to  initiate  procedures  under  the 
Negotiated  Rulemaking  Act.  5  U.S.C. 
561  et  seq..  to  negotiate  and  promulgate 
regulations  necessary  to  carry  out  the 
tribal  self-governance  program.  The  Act 
calls  for  a  negotiated  rulemaking 
committee  to  be  established  pursuant  to 
5  U.S.C,  565  comprised  of  Federal  and 
tribal  representatives,  with  a  majority  of 
the  tribal  representatives  representing 
self-governance  tribes.  The  Act  also 
authorizes  the  Secretary  to  adapt 
negotiated  rulemaking  procedures  to  the 
unique  context  of  self-governance  and 
the  govemment-to-govemment 
relationship  between  the  United  States 
and  the  Indian  tribes.  On  November  1, 
1994,  a  majority  of  self-governance 
tribes  wrote  the  Secretary  requesting  the 
immediate  initiation  of  negotiated 
rulemaking.  On  February  15,  1995.  the 
self-governance  negotiated  rulemaking 
committee  was  established. 

On  the  same  day.  an  interim  rule  was 
published  in  the  Federal  Register  at  60 
FR  8553  announcing  the  criteria  for 
tribes  to  be  included  in  an  applicant 
pool  and  the  establishment  of  the 
selection  process  for  tribes  to  negotiate 
agreements  pursuant  to  the  Tribal  Self- 
Governance  Act  of  1994.  This  interim 
rule  allowed  an  additional  20  new 
tribes/consortia  to  negotiate  compacts 
and  annual  funding  agreements  for 
fiscal  year  1996  and  calendar  year  1996 
as  authorized  by  the  Act.  Using  the 
same  interim  rule,  a  notice  of  deadline 
for  submitting  completed  applications 
to  begin  participation  in  tribal  self- 
governance  in  fiscal  year  1997  or 
calendar  year  1997  was  published  in  the 
Federal  Register  on  February  1.  1996. 
To  date,  a  total  of  54  compacts  and 
annual  funding  agreements  have  been 
negotiated. 

Since  publication  of  the  interim  rule, 
the  self-governance  negotiated 
rulemaking  committee  has  reached 
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tentative  agreement  on  draft  provisions 
relating  to  the  procedures  for  awarding 
negotiation  grants;  advance  planning 
grants;  and  negotiation/planning  grants 
to  negotiate  for  EXDI  non-BlA  programs. 
These  provisions  along  with  other 
sections  of  the  negotiated  rules  are 
subject  to  notice  and  public  comment 
procedures  as  part  of  the  rulemaking 
process.  Given  the  fact  that  more  time 
is  needed  to  reach  agreement  on  other 
sections  of  the  negotiated  rules,  it  is  not 
possible  to  provide  notice  and  obtain 
public  comment  on  the  rule  so  as  to 
award  the  grants  in  a  timely  fashion 
using  fiscal  year  1996  funds. 

Purpose  of  Rule 

This  interim  rule  establishes 
procedures  which  are  consistent  with 
the  self-governance  negotiated 
rulemaking  committee's  negotiations  for 
awarding  negotiation  and  planning 
grants.  The  interim  rule  is  intended  to 
allow  the  grants  to  be  awarded  using 
fiscal  year  1996  funds. 

This  interim  rule  will  take  immediate 
effect  to  allow  the  grant  selection 
process  for  the  upcoming  year  to  begin 
under  an  interim  rule  that  has  been 
tentatively  agreed  upon  by  the  self- 
governance  negotiated  rulemaking 
committee. 

The  Department  is  adopting  this  rule 
before  the  self-governance  negotiated 
rulemaking  process  is  completed.  This 
interim  rule  will  be  subject  to 
negotiation  and  amendment  by  the 
negotiated  rulemaking  process.  The  self- 
governance  negotiated  nalemaking 
committee  will  use  any  comments 
received  following  the  publication  of 
this  interim  rule  in  negotiating  the  final 
rule.  Furthermore,  the  porfion  of  the 
interim  rule  governing  the  awarding  of 
the  grants  will  be  subject  to  additional 
comment  once  the  proposed  regulations 
recommended  by  the  self-governance 
rulemaking  committee  are  published  in 
the  Federal  Register.  The  final 
published  rule  will  supersede  this 
interim  rule. 

A.  E.O.  12612 

The  Department  has  determined  that 
this  interim  rule  does  not  have 
significant  federahsm  effects. 

B.  E.O.  12630 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  this  interim  rule  does  not  have 
significant  takings  imphcations. 

C.  E.O.  2778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  interim  rule  meets  the  applicable 


standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

D.  E.O.  12886 

This  interim  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  and  therefore  will  not  be 
reviewed  by  the  Office  of  Management 
and  Budget. 

E.  Regulatory  Flexibility  Act  Statement 

This  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

F.  NEFA  Statement 

The  Department  has  determined  that 
this  interim  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Enviroiunental  PoUcy  Act  of 
1969. 

G.  Information  Collection  Statement 

The  information  collection 
requirements  contained  in  this  interim 
rule  are  included  in  current  collections 
1076-0090.  0091.  0096.  1030  and  OMB 
Circulars  A-102.  A-110.  and  SF-424. 

H.  Authorship  Statement 

The  primary  author  of  this  document 
is  Dr.  Kenneth  Reinfield,  Office  of  Self- 
Governance. 

List  of  Subjects  in  25  CFR  Part  1001 

Indians.  Native  Americans. 

For  the  reasons  given  in  the  preamble, 
title  25.  part  1001  is  amended  as 
follows: 

PART  1001— SELF-GOVERNANCE 
PROGRAM 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  450  note.  458aa- 
458gg. 

2.  Sections  1001.7  through  1001.10 
are  added  to  read  as  follows: 

§  1001.7    Availat)lllty,  amount,  and  number 
of  planning  and  negotiation  grants. 

(a)  What  is  the  purpose  of  this 
section?  This  section  describes  how  to 
apply  for  planning  and  negotiation 
grants  authorized  by  section  402(d)  of 
the  Act  to  help  meet  tribal  costs 
incurred: 

(1)  In  meeting  the  planning  phase 
requirement  of  Pub.  L.  103—413, 
including  planning  to  negotiate  non-BIA 
programs,  services,  functions  and 
activities;  and 

(2)  In  conducting  negotiations. 


(b)  What  types  of  grants  are  available? 
Three  categories  of  grants  may  be 
available: 

(1)  Negotiation  grants  for  tribes/ 
consortia  selected  from  the  applicant 
pool  as  described  in  §  1001.5  of  these 
regulations: 

(2)  Plaiming  grants  for  tribes/consortia 
requiring  advance  funding  to  meet  the 
planning  phase  requirement  of  Pub.  L. 
103-413:  and 

(3)  Financial  assistance  for  tribes/ 
consortia  to  plan  for  negotiating  for  non- 
BIA  programs,  services,  functions  and 
activities,  as  described  in  §  1001.10. 

(c)  Will  grants  always  be  made 
available  to  meet  the  plaiming  phase 
requirement  as  described  in  section 
402(d)  of  Pub.  L.  103-^13?  No.  Grants 
to  cover  some  or  all  of  the  planning 
costs  that  a  tribe/consortium  may  incur 
may  be  made  available  depending  upon 
the  availabiUty  of  funds  appropriated  by 
Congress.  We  will  publish  notice  of 
availability  of  grants  in  the  Federal 
Register  as  described  in  this  section. 

(d)  May  a  tribe  use  its  own  resources 
to  meet  its  planning  and  negotiation 
expenses  in  preparation  for  entering 
into  self-governance?  Yes.  A  tribe/ 
consortium  may  use  its  own  resources 
to  meet  these  costs.  Receiving  a  grant  is 
not  necessary  to  meet  the  planning 
phase  requirement  of  the  Act  or  to 
negotiate  a  compact  and  annual  funding 
agreement. 

(e)  What  happens  if  there  are 
insufficient  funds  to  meet  the 
anticipated  tribal  requests  for  planning 
and  negotiation  grants  in  any  given 
year?  If  appropriated  funds  are  available 
but  insufficient  to  meet  the  total 
requests  from  tribes/consortia,  we  will 
give  first  priority  to  those  that  have  been 
selected  from  the  applicant  pool  to 
negotiate  an  annual  funding  agreement. 
We  will  give  second  priority  to  tribes/ 
consortia  that  require  advance  funds  to 
meet  the  planning  requirement  for  entr> 
into  the  self-governance  program.  We 
will  give  third  priority  to  tribes/ 
consortia  that  require  negotiation' 
planning  funds  to  negotiate  for  DOI  non- 
BI.A  programs. 

(fl  How  many  grants  will  the 
Department  make  each  year  and  what 
funding  will  be  available?  The  number 
and  size  of  grants  awarded  each  year 
will  depend  on  Congressional 
appropriations  and  tribal  interest  Each 
year,  we  will  publish  a  notice  in  the 
Federal  Register  which  provides 
relevant  details  about  the  application 
process,  including:  The  funds  available, 
timeframes,  and  requirements  for 
negotiation  and  advance  planning 
specified  in  this  part. 
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§  1001 .8    Selection  crttsiia  tor  tribes/ 
consortia  to  receive  a  negotiation  grant 

(a)  Who  may  be  selected  to  receive  a 
negotiation  grant?  Any  tribe/consortium 
that  has  been  accepted  into  the 
applicant  pool  in  accordance  with 

§  1001. .5  and  has  been  selected  to 
negotiate  a  self-governance  annual 
funding  agreerfient  is  eligible  to  apply 
for  a  negotiation  grant.  Each  year,  we 
will  publish  a  notice  in  the  Federal 
Register  with  all  relevant  details  as  to 
how  tribes/consortia  which  have  been 
selected  can  apply  for  negotiation 
grants. 

(b)  What  must  a  tribe/consortium  do 
to  receive  a  negotiation  grant? 

(1)  To  receive  a  negotiation  grant,  a 
tribe/consortium  must: 

(i)  Be  selected  from  the  applicant  pool 
to  negotiate  an  annual  funding 
agreement; 

(ii)  Be  identified  as  eligible  to  receive 
a  negotiation  grant;  and 

(iii)  Not  have  received  a  negotiation 
grant  within  the  3  years  preceding  the 
date  of  the  latest  Federal  Register 
announcement  described  in  §  1001.7. 

(2)  The  tribe/consortium  must  submit 
a  letter  affirming  its  readiness  io 
negotiate  and  formally  request  a 
negotiation  grant  to  prepare  for  and 
negotiate  a  self-governance  agreement. 
These  grants  are  not  competitive. 

(c)  May  a  selected  tribe  negotiate 
without  applying  for  a  negotiation 
grant?  Yes.  In  this  case,  the  tribe  should 
notify  us  in  writing  so  that  funds  can  be 
reallocated  for  other  grants. 

§  1 001 .9    Selection  criteria  for  tribes/ 
consortia  seeking  advance  planning  grant 
funding. 

(a)  Who  is  eligible  to  apply  for  a 
planning  grant  that  will  be  awarded 
before  a  tribe/consortium  is  admitted 
into  the  applicant  pool?  Any  tribe/ 
consortium  that  is  not  a  self-governance 
tribe  and  needs  advance  funding  in 
order  to  complete  the  planning  phase 
requirement  may  apply.  Tribes/ 
consortia  that  have  received  a  planning 
grant  within  3  years  preceding  the  date 
of  the  latest  Federal  Register 
announcement  described  in  §  1001.7  are 
not  eligible. 

(b)  What  must  a  tribe/consortium 
seeking  a  planning  grant  submit  in  order 
to  meet  the  planning  phase 
requirements?  A  tribe/consortium  must 
submit  the  following  material: 

(Ha  tribal  resolution  or  other  final 
action  of  the  tribal  governing  body 
indicating  a  desire  to  plan  for  tribal  self- 
governance; 

(2)  audits  from  the  last  3  years  which 
document  that  the  tribe  meets  the 
requirement  of  being  free  from  any 
material  audit  exception; 


(3)  a  proposal  that  describes  the 
tribe's/consortium's  plans  to  conduct: 

(i)  legal  and  budgetary  research,  and 
(ii)  internal  tribal  government  and 
organization  planning; 

(4)  a  timeline  indicating  when 
planning  will  start  and  end;  and 

(5)  evidence  that  the  tribe/consortium 
can  perform  the  tasks  associated  with  its 
proposal  (i.e..  submit  resumes  and 
position  descriptions  of  key  staffer 
consultants  to  be  used). 

(c)  How  will  tribes/consortia  know 
when  and  how  to  apply  for  planning 
grants?  Each  year,  we  will  publish  in  the 
Federal  Register  a  notice  of  the 
availability  of  planning  grants  for 
additional  tribes  as  described  in 

§  1001.7.  This  notice  will  identify  the 
specific  details  for  applying. 

(d)  What  criteria  will  be  used  to 
award  planning  grants  to  those  tribes/ 
consortia  requiring  advance  funding  to 
meet  the  planning  phase  requirement  of 
Public  Law  103-413?  Advance  planning 
grants  are  discretionary  and  based  on 
need.  The  following  criteria  will  be  used 
to  determine  whether  to  award  a 
planning  grant  to  a  tribe/consortium 
before  the  tribe  is  being  selected  into  the 
applicant  pool: 

(1)  A  complete  application  as 
described  in  §§  1001.9(b)  and  1001.9(c); 

(2)  A  demonstration  of  financial  need. 
We  will  rank  applications  according  to 
the  percentage  of  tribal  resources  to  total 
resources  as  indicated  in  the  latest  A- 
128  audit.  We  will  give  priority  to 
applications  that  demonstrate  financial 
need  by  having  a  lower  level  of  tribal 
resources  as  a  percent  of  total  resources; 
and 

(3)  Other  factors  that  demonstrate  the 
readiness  of  the  tribe/consortium  to 
enter  into  a  self-governance  agreement, 
including  previous  efforts  of  the  tribe/ 
consortium  to  participate  in  self- 
governance. 

(e)  Can  tribes/ consortia  that  receive 
advance  planning  grants  also  apply  for 
a  negotiation  grant?  Yes.  Tribes/ 
consortia  that  receive  advance  planning 
grants  may  submit  a  completed 
application  to  be  included  in  the 
applicant  pool.  Once  approved  for 
inclusion  in  the  applicant  pool,  fhe 
tribe/consortium  may  apply  for  a 
negotiation  grant  according  to  the 
process  identified  in  §  1001.7  above. 

(f)  When  and  how  will  a  tribe/ 
consortium  know  whether  it  has  been 
sele<:ted  to  receive  an  advance  planning 
grant?  Within  30  days  of  the  deadline 
for  submitting  applications  we  will 
notify  the  tribe/consortium  by  letter 
whether  it  has  been  selected  to  receive 
an  advance  planning  grant. 


§  1 001 .1 0    Selection  criteria  for  other 
planning  and  negotiating  financial 
assistance. 

(a)  What  is  the  purpose  of  this 
section?  This  section  describes  how  to 
apply  for  other  financial  assistance  for 
planning  and  negotiating  of  a  DOl  non- 
BIA  program,  service,  function  or 
activity  that  may  be  available,  as  well  as 
the  selection  process. 

(b)  Are  there  other  funds  that  may  be 
available  to  self-governance  tribes/ 
consortia  for  planning  and  negotiating 
with  DOI  non-BIA  bureaus?  Yes.Tribes/ 
consortia  may  contact  the  Director, 
Office  of  Self-Governance  to  determine 

,  if  funds  are  available  for  the  purpose  of 
planning  and  negotiating  with  EHDI  non- 
BIA  bureaus  under  this  section.  A  tribe/ 
consortium  may  also  request 
information  from  a  DOI  non-BIA  bureau 
on  any  funds  which  may  be  available 
from  that  bureau. 

(c)  Who  is  eligible  to  apply  for 
financial  assistance  to  plan  and 
negotiate  for  a  DOI  non-BIA  program? 
Any  existing  self-governance  tribe/ 
consortium  is  eligible. 

(d)  Under  what  circumstances  may 
planning  and  negotiation  financial 
assistance  be  made  available  to  tribes/ 
consortia?  At  the  discretion  of  the 
Director,  grants  may  be  awarded  when 
requested  by  the  tribe  and  coordinated 
with  the  DOI  non-BIA  agency  involved. 

(e)  How  does  the  tribe/consortium 
apply  for  a  grant  to  plan  and  negotiate 
for  a  DOI  non-BIA  program?  When  such 
funds  are  available,  we  will  publish  a 
notice  of  their  availability  and  a 
deadline  for  submitting  applications  for 
such  grants  in  the  Federal  Register  as 
indicated  in  §1001.7. 

(f)  What  must  be  included  in  the 
application?  The  application  must 
include  the  following: 

(1)  the  tribal  resolution  or  other  final 
action  of  the  tribal  governing  body 
indicating  that  the  tribe/consortium 
intends  to  negotiate  for  a  DOI  non-BIA 
program; 

(2)  a  copy  of  the  proposal  or  summary 
that  was  submitted  to  the  DOI  non-BIA 
bureau; 

(3)  a  time  line  indicating  when 
planning  will  begin  and  end; 

(4)  the  planning  resources  from  all 
other  sources  that  are  approved  and/or 
anticipated  for  the  planning  activity; 
and 

(5)  the  amount  requested  and  a 
justification  of  why  it  is  needed  by  the 
tribe/consortium. 

(g)  What  criteria  will  we  use  to  award 
grants  to  those  tribes/consortia 
requesting  financial  assistance  to  plan 
and  negotiate  for  a  DOI  non-BIA 
program?  The  award  of  such  grants  is 
discretionary.  After  consulting  with  the 


requesting  tribe/consortium  and  the 
appropriate  DOI  non-BIA  bureau,  the 
Director  will  determine  whether  to 
award  a  grant  to  plan  and  negotiate  for 
a  DOI  non-BIA  program.  The 
determination  will  be  based  upon  the 
complexity  of  the  project,  the 
availability  of  resources  from  all  other 
sources,  and  the  relative  need  of  the 
tribe/consortium  to  receive  such  funds 
for  the  successful  completion  of  the 
planning  and  negotiating  activity,  as 
determined  by  the  percentage  of  tribal 
resources  to  total  resources  as  indicated 
in  the  latest  A-128  audit.  All  decisions 
to  award  or  not  to  award  grants  as 
described  in  paragraphs  (e)  and  (f)  of 
this  section  are  final  for  the  Department. 

Dated:  ApriU,  1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  96-9740  Filed  4-22-96;  8:45  am] 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 
tH0-003-F0R] 

Hopi  Tribe  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving,  with  certain  exceptions  and 
additional  requirements,  a  proposed 
amendment  to  the  Hopi  Tribe 
Abandoned  Mine  Land  Reclamation 
(AMLR)  plan  (hereinafter,  the  "Hopi 
Tribe  plan")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  Hopi  Tribe  proposed 
revisions  of  and  additions  to  plan 
provisions  pertaining  to  the  purpose  of 
the  plan;  eligible  lands  and  water 
subsequent  to  certification;  coordination 
with  other  programs;  land  acquisition, 
management,  and  disposal;  reclamation 
on  private  land  and  rights  of  entry; 
public  participation;  organization  of  the 
Hopi  Tribe;  persormel  staffing  policies; 
purchasing  policies,  procurement 
procedures,  and  accounting  systems; 
economic  conditions  on  the  Hopi 
Reservation;  a  description  of  flora  and 
fauna  at  abandoned  mine  sites;  the  Hopi 
Tribe's  authority  to  administer  its  plan, 
as  amended,  in  the  absence  of  a  specific 
statute;  changing  the  name  of  the 
designated  agency;  and  affirmation  that 
the  manual  for  purchasing  policies  and 


procedures  is  in  accordance  with  the 
Office  of  Management  and  Budget's 
(0MB)  Common  Rule.  Additionally,  the 
Hopi  Tribe  is  proposing  numerous 
editorial  and  recodification  changes. 
The  amendment  revised  the  Hopi  Tribe 
plan  to  meet  the  requirements  of  and 
incorporate  the  additional  fiexibility 
afforded  by  the  revised  Federal 
regulations  and  SMCRA,  as  amended, 
and  improve  operational  efficiency. 
EFFECTIVE  DATE:  April  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett,  Telephone:  (505)  248- 
5070. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Hopi  Tribe  Plan 

On  June  28, 1988,  the  Secretary  of  the 
Interior  approved  the  Hopi  Tribe  plan. 
General  background  information  on  the 
Hopi  Tribe  plan,  including  the 
Secretary's  findings  and  the  disposition 
of  comments,  can  be  found  in  the  June 
28.  1988,  Federal  Register  (53  FR 
24262).  Subsequent  actions  concerning 
the  Hopi  Tribe  plan  and  plan 
amendments  can  be  found  at  30  CFR 
756.16.  756.17,  and  756.18. 

IL  Proposed  Amendment 

By  letter  dated  November  2, 1995,  the 
Hopi  Tribe  submitted  a  proposed 
amendment  to  its  plan  (administrative 
record  No.  HO-148)  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.].  The 
Hopi  Tribe  submitted  the  proposed 
amendment  in  response  to  a  September 
26, 1994,  letter  (administrative  record 
No.  HO-145.1)  that  OSM  sent  to  the 
Hopi  Tribe  in  accordance  with  30  CFR 
884.15(b).  and  at  its  own  initiative. 

The  provisions  of  the  Hopi  Tribe  plan 
that  the  Hopi  Tribe  proposed  to  revise 
or  add  were:  the  table  of  contents, 
including  a  list  of  appendices;  a  preface 
to  the  amended  reclamation  plan;  a  list 
of  addenda  and  errata,  including  a  list 
of  figures;  the  Chairman's  letter  of 
designation  and  Hopi  Tribe  resolution; 
the  General  Counsel's  opinion  on  the 
authority  of  the  Hopi  Tribe  to  conduct 
an  AMLR  program;  Part  1.  purpose  of  the 
Hopi  Tribe  plan;  Part  U,  eligible  lands 
and  water  subsequent  to  certification; 
Part  III.  coordination  of  the  Hopi  AMLR 
Program  with  other  programs;  Part  IV, 
land  acquisition,  management,  and 
disposal;  Part  V.  reclamation  on  private 
land;  Part  VI,  rights  of  entry;  Part  VII, 
Hopi  Department  of  Natural  Resources 
(DNR)  policy  on  public  participation; 
Part  Vin,  organization  of  the  Hopi  Tribe; 
Part  IX,  personnel  staffing  policies;  Part 
X,  purchasing  policies  and  procurement 
procedures;  Part  XI,  accounting  systems 
and  management  accounting;  Part  XII. 
economic  conditions  on  the  Hopi 


Reservation;  and  Part  XIII.  a  description 
of  flora  and  fauna  at  abandoned  mine 
sites.  The  Hopi  Tribe  also  proposed 
numerous  minor  editorial  and 
grammatical  revisions  and 
recodification  changes.  Finally,  the 
Hopi  Tribe  proposed  changes  to  the 
appendices  included  in  its  plan  as 
follows:  (a)  provided  as  "Appendix  1. " 
the  "Constitution  and  By-Laws  of  the 
Hopi  Tribe."  which  was  approved 
December  19. 1936,  and  amended  on 
August  1,  1969.  February  14.  1980,  and 
December  7, 1993.  (b)  provided  cover 
pages  for  Appendices  2  through  12,  and 
(c)  changed  the  title  of  Appendix  7  from 
"Hopi  Tribe  Resolution  H-93-80  '  to 
"Hopi  Tribe  Resolution  H-93-80  and 
Subsequent  Correspondence  to  the 
Bureau  of  Census." 

In  addition,  the  Hopi  Tribe  proposed 
the  deletion  of  the  following  sections  in 
their  entirety:  (a)  Section  884.13(e)(1). 
which  is  replaced  by  specific  criteria  for 
eligible  lands  and  waters  subsequent  to 
certification  at  Part  II  of  the  Hopi  Tribe 
plan;  (b)  Sections  884.13(e)(2)  and 
884.13(e)(3).  which  are  replaced  by  a 
description  of  current  problems  and 
needs  and  current  proposals  at  Part  II. 
section  H  of  the  Hopi  Tribe  plan;  and  (c) 
Section  884.13(f)(2),  Description  of 
Aesthetic,  Cultural  and  Recreational 
Conditions  of  the  Hopi  Reservation. 

The  Hopi  Tribe  also  proposed  adding 
the  following  items  to  its  plan:  (1)  A 
memorandum  dated  May  18,  1995,  from 
the  Hopi  Tribe's  Assistant  General 
Counsel  affirming  the  authority  of  the 
Tribe's  AMLR  Program  to  administer  the 
Hopi  Tribe  plan  as  amended  in  the 
absence  of  any  AMLR  statute;  (2)  Hopi 
Tribal  Resolution  H-1 34-89  that 
provides  documentation  of  the  Tribes 
action  changing  the  name  of  the  Office 
of  Natural  Resources  to  the  Department 
of  Natural  Resources:  and  (3)  a 
memorandum  dated  August  31. 1995, 
from  the  Tribe's  Office  of  Financial 
Management  that  affirms  that  the  Hopi 
Tribe  "Purchasing  Policies  and 
Procedures  Manual"  is  in  accordance 
with  OMB's  Common  Rule. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
7.  1995,  Federal  Register  (60  FR  62786). 
provided  an  opportunity  for  a  public 
hearing  6r  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  HO-150).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  January  8,  1996. 

in.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
884.14  and  884.15.  finds,  with  certain 
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exceptions  and  additional  requirements, 
that  the  proposed  plan  amendment 
submitted  by  the  Hopi  Tribe  on 
November  2,  1995,  met*ts  the 
requirements  of  the  {  orresponding 
Federal  regulations  and  is  consistent 
with  SMCRA.  Thus,  the  Dire<.tor 
approves  the  proposed  amendment. 

/   \'onsiibstantnv  Revisions  to  tbf  Hopi 
Tnhf  Plan  Provisions 

The  Hopi  Tribe  proposed  revisions  to 
the  following  previously-approved  plan 
provisions  that  are  nonsubstantive  in 
nature  and  consist  of  minor  editorial, 
punctuation,  grammatical,  and 
recodification  changes  (corresponding 
Federal  regulation  or  SMCRA  provisions 
are  listed  in  parentheses): 

Table  of  Contents  (there  are  no 
counterpart  Federal  regulations  or 
SMCR/\  provisions),  title  of  Part  11, 
"Eligible  Lands  and  Waters  Subsequent 
to  Certification;" 

Table  of  Contents,  (there  are  no 
counterjjart  Federal  regulations  or 
SMCRA  provisions).  List  of  Appendices; 

List  of  Addenda  and  Errata,  (there  are 
no  counterpart  Federal  regulations  or 
SMCRA  provisions),  title  for  this  part; 

List  of  Figures,  (there  are  no 
counterpart  Federal  regulations  or 
SMCRA  provisions),  title  of  Figure  4 
and  deletion  of  Figure  5; 

Chairman's  Letter  of  IDesignation  and 
Hopi  Tribe  Resolution,  1,11)  CFR 
884.13(a)),  designation  of  agency 
authorized  to  administer  approved  plan, 

Opinion  of  Legal  Counsel,  (30  CFR 
884.13(b)).  authority  of  designated 
agen(  y  to  conduct  the  AMLR  program  in 
accordani;e  with  the  requirements  of 
Title  IV  of  SMCRA; 

Part  in.  (30  CFR  884.131c)). 
coordination  of  Tribal  AML  programs 
with  other  programs; 

Sections  IV.  A(2l  (c),  (d),  (e),  B(2),  and 
C  (30  CFR  Part  879).  land  acquisition, 
management,  and  disposal. 

Part  V  and  Figures  1  and  2.  (30  CFR 
Part  882).  reclamation  on  private  land; 

Sections  VI,  A.  B.  and  C,  (30  CFR  Part 
877),  rights  of  entry; 

Part  VII.  (30  CFR  884.13(c)(7)).  Hopi 
DNR  policy  on  public  participation; 

Part  VIII  and  Figure  4,  (30  CFR 
884  13(d)(1)).  organization  of  the  Hopi 
Tribe; 

Part  IX,  (.30CFR884.i;i(d)(2)), 
personnel  staffing  policies; 

Part  X,  (30  CFR  884. 13(d)(3)). 
pun;hasing  and  procurement; 

Part  XI,  (30  CFR  884.13(d)(4)), 
management  accounting; 

Deletion  of  section  884  l.UeKl) 
[replaced  by  Part  III  and  deletion  of 
sections  884.13(e)  (2)  and  (3)  (replaced 
by  section  II.  HI,  (30  CFR  884  13  (c)  (1) 
and  (2)),  purpose  of  Hopi  Tribe 


reclamation  plan  and  criteria  for  ranking 
and  identifying  projects; 

Part  XIU,(30  CFR  884.13(f)(2),  flora 
and  fauna; 

Appendices  1  through  12,  (there  are 
no  counterpart  Federal  regulations  or 
SMCRA  provisions),  addition  of  cover 
pages;  and 

Appendix  7,  (there  is  no  counterpart 
Federal  regulation  or  SMCRA 
provision),  change  of  title  of  appendix. 

Because  the  proposed  revisions  to 
these  previously-approved  Hopi  Tribe 
plan  provisions  are  nonsubstantive  in 
nature,  the  Director  finds  that  they  meet 
the  requirements  of  the  Federal 
regulations  and  are  consistent  with  the 
corresponding  provisions  of  SMCRA. 
Therefore,  the  Director  approves  the 
proposed  revisions  to  these  plan 
provisions. 

In  addition,  the  Director  is  accepting 
the  following  supporting  documents  for 
inclusion  to  the  Hopi  Tribe  AMLR  plan: 
-  Memorandum  from  Assistant  General 
Counsel/Legislative  Counsel  to  DNR 
dated  May  18,  1995,  concerning 
elimination  of  Title  IV  from  the  draft 
Hopi  Code  Mining  Ordinance; 

Hopi  Tribal  Council  Resolution  H- 
134-89,  adopted  August  29,  1989;  and 

Memoranaum  from  the  Hopi  Tribe 
Offic;e  of  Financial  Management  to  DNR 
dated  September  7,  1995,  concerning 
purchasing  procedures. 

2.  Substantive  Revisions  to  the  Hopi 
Tribe  Plan  Provisions  That  Are 
Substantially  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations  and  SMCRA 

The  Hopi  Tribe  proposed  revisions  to 
the  following  plan  provisions  that  are 
substantive  in  nature  and  contain 
language  that  is  substantively  identical 
to  the  requirements  of  the 
corresponding  Federal  regulations  and 
SMCRA  provisions  (listed  in 
parentheses): 

Preface  to  Amended  Reclamation 
Plan,  (section  411  of  SMCRA  and  30 
CFR  Part  875),  program  goals  and 
objectives  and  eligible  projects; 

Section  I,  B.  (30  CFR  884.13(a)). 
designation  of  administrative  authority; 

Section  I.  C,  (section  403(a)  of 
SMCRA).  introductory  paragraph  for 
reclamation  priorities; 

Section  I.  C  (4)  and  (5).  (section  403(a) 
(4)  and  (5)  of  SMCRA),  deletion  of 
existing  C  (4)  and  recodification  of  C(5) 
and  (6)  and  C(4)  and  (5); 

Section  I.  C.  (deleted  section  402(g)(2) 
of  SMCRA).  deletion  of  provisions 
concerning  allocation  of  funds; 

Sections  II,  A(l)  (a)  through  (f),  (30 
CFR  874.12  (a)  through  (h)),  eligible  coal 
lands  and  water; 

Se<:tion  II,  A(l)(g),  (30  CFR  874.16), 
contractor  responsibility; 


Sections  II,  B(l)  (a)  and  (b),  (30  CFR 
875.14(a)  (1)  and  (2)).  eligible  lands  and 
wafer  subsequent  to  certification; 

Sections  II,  B(l)(c).  (d)(i)  and  (iii).  (e). 
and  (g),  (30  CFR  875.15(a),  (b)(1)  and  (3), 
(c).  and  (e)).  reclamation  priorities  for 
noncoal  program; 

Sections  U.  C  througrfF,  (30  CFR 
875.16.  875.17,  875.19,  and  875.20). 
exclusion  of  certain  noncoal 
reclamation  sites,  noncoal  land 
acquisition  authority,  limited  liability, 
an^  contractor  responsibility; 

Section  II.  H  and  (deletion  of)  ranking 
and  selection  of  noncoal  reclamation 
projects  and  Table  1.  Comprehensive/ 
Problem  Evaluation  Matrix.  (30  CFR 
884.13  (c)  and  (e)),  description  of  needs, 
proposed  construction  and  activities; 

Section  IV.  A(2)(b).  (30  CFR  879,11), 
lands  eligible  for  acquisition; 

Part  Xn,  (30  CFR  884.13(f)(1)). 
economic  conditions  of  the  Hopi 
Reservation;  and 

Appendix  1,  (there  is  no  counterpart 
Federal  regulation  or  SMCRA 
provision),  Cortstitution  and  By-Laws  of 
the  Hopi  Tribe,  as  amended. 

Because  these  proposed  revisions  to 
the  Hopi  Tribe  plan  provisions  are 
substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations  and  SMCRA  or  concern 
proposed  deletions  of  provisions 
deleted  from  Title  IV  of  SMCRA,  the 
Director  finds  that  they  meet  the 
requirements  of  the  Federal  regulations 
and  are  consistent  with  SMCRA.  The 
Director  approves  these  proposed 
revisions  to  the  Hopi  Tribe  plan 
provisions. 

3.  Preface  to  Amended  Reclamation 
Plan 

The  Hopi  Tribe  proposed  the  addition 
of  a  preface  to  the  Hopi  Tribe  plan, 
which  provides,  in  part,  a  discussion  in 
the  introductory  paragraph  of  the 
reasons  for  the  amended  reclamation 
plan.  The  preface  discusses  the 
Abandoned  Mine  Reclamation  Act  of 
1990  (Pub.  L.  101-508).  but  there  is  no 
mention  of  the  Energy  Policy  Act  of 
1992.  (Pub.  L,  102^86.  EPACT).  which 
was  enacted  October  24,  1992.  EPACT 
amended  Title  IV  of  SMCRA  in  several 
ways.  The  Hopi  Tribe  incorporated  in 
the  proposed  revisions  to  the  Hopi  Tribe 
plan  provisions  addressing  some  of  the 
amended  Federal  requirements.  The 
Director  finds  that  the  preface  is 
consistent  with  title  IV  of  SMCRA  and 
is  in  compliance  with  the  implementing 
Federal  regulations,  but  suggests  that 
the  introductory  paragraph  be  revised  to 
also  reference  the  Energy  Policy  Act  of 
1992  and  provide  that  the  plan 
amendment  has  been  prepared  to  be  in 
conformance  with  it. 
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The  introductory  paragraph  also 
provides  that  the  amendment  has  been 
prepared  to  meet  the  requirements  of  30 
CFR  Parts  870  (Abandoned  Mine 
Reclamation  Fund-Fee  Collection  and 
Coal  Production  Reporting),  872 
(Abandoned  Mine  Reclamation  Funds), 
873  (Future  Reclamation  Set-Aside 
Program),  874  (General  Reclamation 
Requirements),  875  (Noncoal 
Reclamation).  876  (Acid  Mine  Drainage 
Treatment  and  Abatement  Program), 
and  886  (State  and  Tribal  Reclamation 
Grants).  However,  the  amendment 
contains  no  provisions  concerning  a 
future  reclamation  set-aside  program  or 
an  acid  mine  drainage  treatment  and 
abatement  program.  The  Director 
recommends  that  the  references  to  the 
provisions  concerning  a  future 
reclamation  set-aside  program  and  an 
acid  mine  drainage  treatment  and 
abatement  program  should  be  deleted. 

4.  Section  I,  A.  Purpose  of  the  Hopi 
Tribe  AMLR  Plan 

a.  Section  I.  A.— The  Hopi  Tribe 
proposed  to  revise  Part  I  to  provide  a 
general  description  of  funding  priorities 
similar  to  those  at  sections  403  (a)  and 
(b)(1)  of  SMCRA,  which  pertain  only  to 
coal,  and  to  include  reclamation 
activities  pertaining  to  the  adverse 
effects  and  impacts  of  mineral  mining 
and  processing  practices  [noncoal] 
similar  to  those  provided  at  sections  411 
(c)  and  (e)  of  SMCRA. 

However,  the  Hopi  Tribe  did  not 
retain  the  distinctions  between  coal  and 
noncoal  by  setting  out  separate 
provisions  for  each.  Title  IV  of  SMCRA 
and  the  Federal  regulations  distinctly 
and  separately  provide  remiirements 
concerning  coal  reclamation  at  section 
403  and  30  CFR  Part  874  and  noncoal 
reclamation  at  section  411  and  30  CFR 
Part  875.  The  Director  finds  that  the 
Hopi  Tribe's  proposed  replacement  of 
the  word  "coal"  with  the  phrase 
"mining  and  processing  practices"  at 
section  I,  A  inappropriately  combines 
coal  and  noncoal  reclamation  activities, 
and  is.  therefore,  inconsistent  with 
SMCRA  and  not  in  compliance  with  the 
Federal  regulations.  The  Director  is 
requiring,  in  order  to  property  reflect 
the  objectives  and  priorities  for 
expenditures  of  moneys  from  the 
abandoned  mine  land  fund,  the  Hopi 
Tribe  to  revise  Part  I  by  creating 
separate  provisions  for  coal  and  noncoal 
reclamation  activities  in  order  to  be 
consistent  with  sections  403  and  411  of 
SMCRA  and  in  compliance  with  the 
Federal  regulations  at  30  CFR  Parts  874 
and  875. 

b.  Section  I,  A^lj.— Section  I,  A(l) 
provides,  in  part,  that  one  purpose  of 
the  Hopi  AMLR  plan  is  to  "protect  the 


health,  safety,  and  general  welfare  of 
members  of  the  Hopi  Tribe  *   *   *."The 
language  contained  in  this  section  is 
similar  to  sections  403(a)  (1)  and  (2)  and 
411(c)  (1)  and  (2)  of  SMCRA,  except  that 
sections  403  and  411  distinguish 
between  the  "protection  of  public 
health,  safety,  general  welfare,  and 
property  from  extreme  danger  oi  adverse 
effects"  of  mining  (emphasis  added)  and 
the  "protection  of  public  health,  safety, 
and  general  welfare  from  adverse 
effects"  of  mining.  Section  I,  A  of  the 
Hopi  Tribe  plan  is  a  general  description 
of  the  purjKJse  the  plan  itself.  As  such, 
the  Director  finds  that,  even  though 
section  I,  A(l)  does  not  distinguish 
between  the  "extreme  danger  of  adverse 
effects"  and  the  "adverse  effects  '  of 
mining  and  processing  practices,  the 
plan  at  sections  I,  C  (1)  and  (2)  and 
proposed  II,  B(l)(d)  (i)  and  (ii)  provide 
for  coal  and  noncoal  reclamation    > 
priorities,  which  specifically  address 
the  "extreme  danger  of  the  adverse 
effects "  and  the  "adverse  effects" 
consistent  with  sections  403(a)  and 
411(c)  of  SMCRA.  Therefore,  the 
Director  approves  the  proposed 
language  of  section  I,  A(l). 

c.  Section  I.  A(2).—The  proposed 
revisions  at  section  I.  A(2)  provide  that 
another  purpose  of  the  Hopi  AMLR  plan 
is  to  "restore  land  and  water  resources 
degraded  by  the  adverse  effects  of 
mining  and  processing  practices  for 
both  aesthetic  and  conservation 
reasons."  This  language  is  similar  to 
sections  403(a)(3)  and  411(c)(3)  of 
SMCRA,  except  that  sections  403  and 
411  also  provide  for  the  restoration  of 
the  environment  previously  degraded  by 
mining  practices;  and  section  403(a)(3), 
which  concerns  coal  reclamation  only, 
includes  restoration  measures  for 
conservation  and  development  of  soil, 
water  (excluding  channehzation), 
woodland,  fish  and  wildlife,  recreation 
resources,  and  agricultural  productivity. 
The  specific  priorities  for  coal  and 
noncoal  reclamation  concerning 
restoration  of  land  and  water  resources 
and  the  environment  previously 
degraded  by  mining  practices  are 
provided  for  in  the  Hopi  Tribe  plan  at 
section  I,  C(3)  and  proposed  section  II. 
B(l)(d)(iii).  These  provisions  are 
substantively  identical  to  sections 
403(a)(3)  and  411(c)(3)  of  SMCRA. 
Therefore,  the  Director  finds  that  the 
general  description  concerning 
restoration  of  land  and  water  resources 
provided  in  the  purpose  of  the  Hopi 
Tribe  plan  at  section  I,  A(2)  is  consistent 
with  sections  403  and  411  of  SMCRA. 
The  Director  approves  the  revisions  to 
this  plan  provision. 

d.  Section  I,  A(3).—The  Hopi  Tribe 
proposed  to  revise  section  I,  A  of  the 


Hopi  Tribe  plan  by  adding  new- 
language  at  paragraph  (3)  "to  provide  for 
protecting,  repairing,  replacing, 
constructing,  or  enhancing  facilities 
related  to  water  supply,  including  water 
distribution  fac^ities  and  treatment 
plants,  to  replace  water  supplies 
adversely  affecled  by  mining  and 
processing  practices.  "  The  Director 
finds  that  proposed  section  I.  A(3). 
which  is  similar  to  section  403(b)(1)  of 
SMCRA.  is  inconsistent  with  SMCRA 
for  two  reasons.  First  of  all.  the  Hopi 
Tribe  is  proposing  to  extend  ■the 
provisions  of  section  I.  A(3)  to  noncoal 
reclamation  activities  by  proposing  to 
change  the  word  "coal"  to  "mining  and 
processing  practices.  '  The  provisions  of 
section  403  of  SMCR.^  apply  only  to 
coal,  and  as  proposed  at  I.  A(3)  in  the 
Hopi  Tribe  plan,  the  water  replacement 
provision  includes  all  mining  and 
processing  practices,  and  is  not  limited 
to  only  coal  mining  practices.  Secondly, 
section  403(b)(1)  of  SMCRA  also  only 
applies  in  those  States  or  Indian  tribes 
that  have  not  certified  to  the  completion 
of  coal  reclamation  The  Hopi  Tribe 
provided  certification  of  completion  of 
coal  reclamation  in  a  letter  from  the 
Chairman  and  Chief  Executive  Officer  of 
the  Hopi  Tribe  dated  February  2,  1994 
(59  FR  29719.  June  9.  1994).  the 
Director  requires  the  Hopi  Tribe  to 
revise  its  AMLR  plan  by  deleting  section 
I,  A(3)  and  recodif\ing  the  subsequent 
paragraphs  accordingly. 

e.  Section  I.  Ai  4).— The  Hopi  Tribe 
proposed  to  add  new  language  at  section 
I,  A(4)  "to  provide  for  the  protection, 
repair,  replacement,  construction,  or 
enhancement  of  pubhc  facilities  such  as 
utilities,  roads,  recreation,  and 
consen'ation  facilities  adversely  affected 
by  mining  and  processing  practices." 
This  provision  is  similar  to  section 
403(a)(4)  of  SMCRA,  except  that  I.  A(4) 
applies  to  "mining  and  processing 
practices"  while  section  403(a)(4) 
pertains  only  to  public  facilities 
adversely  afifected  by  coal  mining      ^ 
practices  (emphasis  added).  Also, 
subsequent  to  certification,  reclamation 
projects  involving  the  protection,  repair, 
replacement,  construction,  or 
enhancement  of  utilities,  such  as  those 
relating  to  water  supply,  roads,  and 
other  facilities  that  have  been  adversely 
affected  by  mining  and  processing 
practices,  and  the  construction  of  public 
facilities  in  communities  impacted  by 
coal  or  other  mineral  mining  and 
processing  practices,  are  provided  for  at 
section  41  He)  of  SMCRA.  Therefore,  the 
Director  finds  that  section  I.  A(4)  is 
inconsistent  with  sections  403(a)(4)  and 
411(e)  of  SMCRA.  The  Director  is 
requiring  the  Hopi  Tribe  to  revise 
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section  I.  A(4)  to  reflect  the  objectives 
and  priorities  concerning  public 
facilities  set  forth  at  se<;tion  411(e)  of 
SMCRA 

5.  Sections  II.  A(ll.  If)  and  (hi.  Cixil 
Reclnmation  After  Certification 

a.  Section  II.  A. — Set;tion  II,  A  does 
not  contain  provisions  concerning 
limited  liability  for  coal  reclamation 
activities  similar  to  the  Federal 
regulations  at  30  CFR  H^4.1.S.  This  plan 
amendment  does  provide  at  proposed 
section  II,  EJimited  liability  provisions, 
which  are  viewed  by  OSM,  consistent 
with  the  Federal  regulations  at  30  CFR 
Parts  874  and  875.  which  provide 
separate  and  distinct  provisions  for  coal 
and  noncoal  reclamation,  including 
limited  liability  provisions,  as  only 
applying  to  noncoal  reclamation 
activities.  As  provided  in  OSMs 
September  26,  1994,  30  CFR  Pari  884 
issue  letter  (administrative  record  No. 
HO-145.1),  the  Hopi  Tribe  was  given 
the  option  to  adopt  limited  liability 
provisions  for  coal  ret:lamation 
activities  similar  to  the  counterpart 
Federal  regulations  at  30  CFR  874. 15. 
Beiuiuse  the  Hopi  Tribe  was  given  the 
discretion  to  detennine  whether  to 
include  in  its  plan  limited  liability 
provisions  for  coal  reclamation 
a»  tivities,  the  Director  finds  that  section 
U.  .\  IS  in  i:ompliancK  with  30  CFR  Part 
87f>  and  approves  section  11.  A  without 
a  specific  limited  liability  provision  for 
coal.  The  Director  i:autions  the  Hopi 
Tribe,  however,  that  should  anv  i:oal 
pr()|e«:ts  occur  subsequent  to  the  ffopi 
Tribe  s  certification  of  complelioii  of 
coal  reclamation,  the  Hopi  Tribe  AMLR 
program  may  be  held  liable  under 
Federal  law  for  anv  c  osts  or  damages  as 
a  result  of  anv  action  or  omitted  action 
while  carrying  out  its  approved 
abandoned  mine  ret^lamation  plan  The 
Hopi  Tribe  mav  wish  to  revise  section 
II,  A  to  extend  its  limited  liability 
coverage  to  coal  ri'clamation  projects 

b  Section  II.  .Mil — Proposed  seition 
II.  A(l)  of  the  Hopi  Tribe  AMLR  plan 
provides  that  February  2.  1<^M4,  is  the 
effective  date  of  the  Hopi  Tribe  s 
certification  that  all  known  abandoned 
coal  mine  problems  had  t)eeii  addressed. 
This  date  is  actually  the  date  that  the 
Hopi  Tribe  submitted  to  OSM  its 
certification  of  completion  of  coal 
reclamation  with  a  request  for 
concurrence  by  the  Secretary  of  the 
Interior.  OSM  approved  the  Hopi  Tribe's 
certification  effective  |une  9.  1994  (see 
59  FR  29721).  The  Director  is  not 
requiring  the  Hopi  Tribe  to  revise 
section  II.  (A)(1)  to  refiecit  the  correfit 
effective  date  because  between  February 
2.  1994,  which  is  the  date  of  the  Hopi 
Tribes  submittal,  and  June  9,  1994, 


which  is  the  effective  date  of  the 
certification,  no  new  coal  problems 
were  identified  as  evidenced  by  the  lack 
of  public  response  to  the  proposed  rule 
Federal  Register  notice  seeking  public 
participation  in  the  certification  process 
(see  59  FR  29720).  Therefore,  the 
Director  is  taking  this  opportunity  to 
clarify  that  the  effective  date  of  the  Hopi 
Tribe's  certification  of  completion  of 
coal  reclamation  is  June  9.  1994. 

Also,  proposed  section  II,  A(l) 
requires  the  Hopi  Tribe  to  abate  coal 
problems  found  after  the  effective  date 
of  certification  of  completion  of  coal 
reclamation  in  the  first  grant  cycle 
following  discovery  of  any  coal  problem 
subject  to  the  availability  of  funds 
distributed  to  the  Hopi  Tribe  in  that 
cycle.  The  Director  finds  that  this 
requirement  is  consistent  with  the 
requirements  at  30  CFR  875.14(b)  of  the 
Federal  regulations,  except  that 
§  875.14(b)  also  provides  that  "■(tihecoal 
project  would  be  subject  to  the  coal 
provisions  specified  in  sections  401 
through  410  of  SMCRA."  This  language 
ensures  that  should  a  coal  problem 
occur,  a  State  or  Indian  tribe  that  has 
certified  to  the  completion  of  coal 
reclamation,  would  carry  out 
subsequent  coal  reclamation  activities 
under  the  State  of  Indian  tribe 
authorities  relating  to  coal  and  not 
pursuant  to  noncoal  authority  contained 
in  section  411  of  SMCRA.  Therefore,  the 
Director  approves  section  II,  A(l)  to  the 
extent  that  it  requires  the  Hopi  Tribe  to 
abate  any  new  coal  problems  that  arise 
after  the  effective  date  of  the 
certification  of  completion  of  coal 
ret.lamation  and  requires  the  Hopi  Tribe 
to  modify  section  II.  A(l)  to  require  that 
any  coal  project  would  be  subject  to  the 
provisions  of  sections  401  through  410 
of  SMCRA  or  otherwise  amend  its 
AMLR  plan  to  provide  that  new  coal 
projects  identified  after  the  effective 
date  of  certification  would  be  subject  to 
thu  coal  provisicns  of  SMCRA. 

t:  Section  II.  A(lllhl.— The  Hopi  Tribe 
proposed  at  section  II.  A(l)(h)  to  require 
that  Form  OSM-76  be  submitted  to 
OSM  upon  coal  project  completion  to 
report  accomplishments  achieved 
through  the  project.  This  provision  is  in 
compliance  with  the  Federal  regulations 
at  30  CFR  886.23  to  the  extent  that  the 
Hopi  Tribe  is  required  to  submit  Form 
OSM-76  to  OSM  upon  project 
completion.  However.  30  CFR  886.23 
also  requires  the  submission  of  other 
forms  as  specified  by  OSM.  including 
reporting  forms  for  each  grant  and  any 
other  closeout  reports.  The  grant 
document  awarding  AML  funds  to  a 
State  or  Indian  tribe  includes  a 
condition  requiring  the  grantee  to 
submit  financial  status  reports. 


performance  reports,  and  other  such 
reports  according  to  the  timing,  content, 
and  format  as  required  by  OSM.  Such 
documents  are  signed,  not  only  by  the 
OSM  Field  Office  Director,  but  also  by 
an  officer  of  the  grantee  authorized  to 
accept  the  award  with  all  its  conditions. 
Because  the  grant  reporting 
requirements  are  attached  to  the  grant 
document,  the  Hopi  Tribe  AMLR  plan 
appropriately  does  not  need  to  provide 
for  reports  concerning  the  grant  itself. 
Therefore,  the  Director  finds  section  II, 
A(l)(h)  is  in  compliance  with  the 
Federal  regulations  at  30  CFR  886.23 
and  is  not  requiring  the  Hopi  Tribe  to 
add  requirements  at  section  II.  A(l)(h) 
concerning  reporting  information  on 
other  forms  specified  by  OSM.  The 
Director  approves  section  II,  A(l)(h). 

6.  Sections  II,  B(l)(d)(ii).  (f),  and  G. 
Noncoal  Reclamation  After  Certification 

a.  Section  II,  B(l)(d)(ii).—The  Hopi 
Tribe  prop>osed  to  add  language  at 
section  II.  B(l)(d)(i)  through  (iii)  to 
provide  criteria  for  determining  the 
priority  of  noncoal  reclamation  projects 
and  construction  of  facilities.  The 
proposed  criteria  are  similar  to  the 
criteria  provided  in  the  Federal 
regulations  at  30  CFR  875.15(b)(1) 
through  (3),  except  that  section  II. 
B(l)(d)(ii)  of  the  Hopi  Tribe  AMLR  plan 
includes,  as  priority  2.  the  protection  of 
property  from  the  adverse  efTects  of 
mineral  mining  and  processing 
practices.  30  CFR  875.15(b)(2)  provides, 
as  priority  2.  for  the  protection  of  public 
health,  safety,  and  general  welfare  from 
the  adverse  effect  of  mineral  mining  and 
processing  practices.  The  Director  finds 
that  section  II.  B(l)(d)(ii)  of  the  Hopi 
Tribe  AMLR  plan,  by  including  the 
protection  of  property  from  the  adverse 
effects  of  noncoal  mining  as  a  second 
level  priority,  is  not  in  compliance  with 
the  Federal  regulations,  which  provide 
for  the  protection  of  property  from  the 
extreme  danger  of  the  adverse  effects  of 
noncoal  mining  as  a  level  one  priority. 
Therefore,  the  Director  requires  the 
Hopi  Tribe  to  revise  section  II. 
B(l)(d)(ii)  by  deleting  the  word 
"property"  or  otherwise  modify  its  plan 
to  provide  the  same  criteria  as  that  at  30 
CFR  875.15(b)(2)  for  priority  2  noncoal 
reclamation. 

b.  Section  II.  B(l)(f I.— The  Hopi  Tribe 
proposed  at  section  II,  B(l)(f)  to  provide 
that  where  the  Chairman  of  the  Hopi 
Tribe  determines  there  is  a  need  for 
activities  or  construction  of  specific 
public  facilities  related  to  the  coal  or 
mineral  industry  on  Tribal  lands 
impacted  by  coal  or  mineral 
development,  the  Tribe  may  submit  a 
grant  application  to  OSM  requesting 
funds  to  carry  out  such  activities  or 
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construction.  This  provision  is  in 
compliance  with  the  Federal  regulations 
at  30  CFR  875.15(d),  which  allow  a  State 
or  Indian  Tribe  to  request  funding  for  a 
public  facility  if  the  Governor  of  a  State 
or  head  of  a  governing  body  of  an  Indian 
tribe  determines  there  is  a  need  for  the 
construction  of  a  public  facility  related 
to  the  coal  or  minerals  industi7.  30  CFR 
875.15(d)  also  requires  that  where  a 
State  or  Tribe  determines  there  is  a  need 
for  activities  or  construction,  the 
Director  of  OSM  must  concur  in  that 
need.  As  discussed  in  the  preamble  of 
•the  final  rule  Federal  Register  notice 
(see  59  FR  28136,  28162-3.  May  31, 
1994),  OSM.  concerned  that  the  AML 
program  not  be  sidetracked  from  its 
primary  mission  to  reclaim  lands  and 
waters  damaged  by  coal  and  noncoal 
mining  processes,  must  determine 
whether  a  need  exists  for  projects 
involving  the  construction  of  facilities 
pursuant  to  section  411(f)  SMCRA.  This 
determination  is  an  action  carried  out 
solely  by  OSM,  and  the  State  or  Tribe 
is  not  involved  in  the  determination 
made  by  OSM.  Therefore,  the  Hopi 
Tribe  plan  does  not  need  to  provide  for 
this  action.  The  Director  approves 
section  II,  B(l)(f),  and  is  taking  this 
opportunity  to  reiterate  that,  prior  to 
granting  AML  funds  for  public  facility 
projects  proposed  under  section  411(f) 
of  SMCRA  and  the  Federal  regulations 
at  30  CFR  875.15(d),  OSM's  Director 
"will  concur  with  the  Hopi  Tribe 
Chairman's  statement  of  need  for  such 
projects. 

c.  Section  II.  G.—The  Hopi  Tribe 
proposed  at  section  D,  G  that  Form 
OSM-76  be  submitted  to  OSM  upon 
noncoal  project  completion  to  report 
accomplishments  achieved  through  the' 
project.  The  Director  finds  that  this 
provision  is  in  compliance  with  the 
Federal  regulations  at  30  CFR  886.23(b). 
The  Director  also  notes  that  the 
documents  awarding  grants  require,  as  a 
condition  of  acceptance,  certain 
information  to  be  reported  by  the 
grantee,  which  complies  with  the 
reporting  requirements  of  30  CFR 
886.23(a).  Therefore,  the  Director 
approves  proposed  section  II.  G  (see 
finding  No.  5(c)). 

7.  Sections  IV.  A(l),  2(a)(i).  and  8(1 1, 
Land  Acquisition,  Management,  and 
Disposal 

a.  Section  I\\  A(l).— The  Hopi  Tribe 
proposed  to  revise  section  IV.  A(l)  to 
provide,  in  part,  that  land  adversely 
affected  by  coal  and  noncoal  mining 
practices,  including  refuse  piles  and  all 
coal  refuse  piles  thereon,  may  be 
acquired  by  the  Hopi  Tribe  for  the 
purposes  of  the  reclamation  program 
when  the  acquisition  of  the  lands  meets 


the  requirements  of  section  407  of 
SMCRA  (emphasis  added).  This 
provision  is  in  compliance  with  the 
Federal  regulations  at  30  CFR  879.11(a) 
and  (c),  concerning  lands  eligible  for 
acquisition.  However,  the  Federal 
regulations  at  30  CFR  875.17  extend  the 
land  acquisition  authority  to  noncoal. 
At  section  FV.  A(l),  the  Hopi  Tribe 
proposed  changing  the  phrase  "coal 
mining  practices"  to  the  phrase  "coal 
and  noncoal  mining  practices"  in  one 
instance,  but  did  not  change  "coal 
refuse"  to  a  term  that  ensures  that  refuse 
on  lands  adversely  affected  by  noncoal 
mining  practices  may  also  be  acquired 
under  this  provision.  The  Director 
approves  section  IV,  A(l),  but  requires 
the  Hopi  Tribe  to  revise  it  by  deleting 
the  word  "coal"  from  the  phrase  "coal 
refuse  thereon"  to  ensure  that  this 
provision  extends  to  refuse  on  land 
adversely  affected  by  past  noncoal 
practices. 

b.  Section  IV,  A(2)(a)(i).— The  Hopi 
Tribe  proposed  revisions  at  section  IV, 
A(2)(a)(i)  concerning  appraisals  to 
provide  for  a  "valuation  of  the  fair 
market  value*  *  *"  and  "principle  of 
best  and  highest  use  *  *  *."  The 
provisions  of  section  IV,  A(2)(a)(i)  are  in 
compliance  with  the  Federal  regulations 
at  30  CFR  879.12  (a)  and  (d).  except  that 
the  language  proposed  by  the  Hopi 
Tribe  concerning  fair  market  value  and 
use  is  not  the  same  language  as  that 
used  in  the  recognized  standards  for 
acquisitions.  30  CFR  879.12(d)  requires 
OSM  or  an  Indian  tribe  which  acquires 
land  to  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA). 
42  U.S.C.  4601,  et  seq.,  and  41  CFR  Part 
114-50.  URA  applies  to  all  Federal  or 
federally-assisted  activities  that  involve 
the  acquisition  of  real  property.  The 
regulations  implementing  URA  are  at  49 
CFR  Part  24.  49  CFR  24.103  requires 
that  a  detailed  appraisal  shall  reflect 
nationally  recognized  standards, 
including  the  Uniform  Appraisal 
Standards  for  Federal  Land  Acquisition 
(see  54  FR  8912,  8934,  March  2.  1989). 
The  "Uniform  Appraisal  Standards  for 
Federal  Acquisitions"  handbook,  which 
by  reference  is  the  standard  required  by 
the  Federal  regulations  at  30  CFR 
879.12,  provides  for  a  "determination  of 
the  fair  market  value"  and  "the 
principle  of  highest  and  best  use." 

Even  though  the  language  proposed 
by  the  Hopi  Tribe  at  section  IV, 
A(2)(a)(i)  does  not  use  the  standardized 
language  for  appraisals,  the  Director 
interprets  the  terms  "valuation  of  fair 
market  value"  and  "the  principU  of  best 
and  highest  use"  as  having  the  sWie 
meaning  as  the  recognized  standards  for 
a  "determination  of  fair  market  value" 


and  the  "principle  of  highest  and  best 
use."  Therefore,  the  Director  finds 
section  IV,  A(2)(a)(i)  to  be  in  compliance 
with  the  Federal  regulations  at  30  CFR 
879.12  and  approves  the  proposed 
revisions. 

c.  Section  IV,  8(1). — As  proposed, 
section  IV,  B(l)  provides  that  "|l)and 
acquired  under  rules  of  section  A  of  this 
part  Hopi  AML  Program  and  Tribal 
Council  concurrence,  for  any  lawful 
purpose  that  is  not  inconsistent  with  the 
reclamation  activities  and  post- 
reclamation  uses  for  which  it  was 
acquired."  The  proposed  deletion  of  the 
phrase  "may  be  used,  pending"  between 
the  phrases  "section  A  of  this  part"  and 
"Hopi  AML  Program  and  Tribal 
concurrence"  causes  the  sentence  to 
become  unclear.  The  counterpart 
Federal  regulations  at  30  CFR  879.14 
provide  the  missing  language  as  follows: 
"  "(Hand  acquired  under  this  part  may 
be  used  for  any  lawful  purpose.  '  The 
Director  finds  that  section  IV,  B(l)  is  in 
compliance  with  30  CFR  879.14,  and 
apj>foves  the  proposed  revisions 
concerning  the  references  to  "section  A" 
and  "this  part."  The  Director,  however, 
requires  the  Hopi  Tribe  to  remove  the 
deletion  of  the  phrase  "may  be  used, 
pending." 

8.  Section  VI,  C.  Rights  of  Entry  for 
Emergency  Reclamation 

The  Hopi  Tribe  proposed  to  delete 
existing  section  VI,  C  concerning  entry 
for  emergency  reclamation.  The  Federal 
regulation  at  30  CFR  877.14(a)  provides 
for  entry  by  OSM,  its  agents,  employees, 
or  contractors  upon  land  where  an 
emei^ncy  exists  and  on  any  other  land 
to  have  access  to  the  land  where  the 
emergency  exists  to  restore,  reclaim, 
abate,  control,  or  prevent  the  adverse 
effects  of  coal  land  noncoal  as  provided 
by  30  CFR  875.17)  mining  practices  and 
to  do  all  things  necessary  to  protect  the 
public  health,  safety,  or  general  welfare. 
The  preamble  of  the  final  rule  for  30 
CFR  Part  877  (see  47  FR  28574.  28583. 
June  30, 1982)  states  that  final  rule  30 
CFR  877.14  concerning  emergency 
reclamation  activities  applies 
exclusively  to  OSM,  its  agents, 
employees,  and  contractors.  In  the  case 
of  emergency  reclamation  on  Hopi 
Indian  lands.  OSM  is  the  authority 
because  the  Hopi  Tribe  did  not  request 
authority  to  conduct  emergency 
response  reclamation  under  the  original 
plan  approval  (see  53  FR  24262.  June 
28.  1988)  and  has  not  subsequently 
sought  emergency  power  through  the 
amendment  process.  Because  the 
emergency  program  on  Hopijndian 
lands  rests  exclusively  with  oSM.  the 
Director  finds  the  deletion  of  existing 
section  VI,  C  of  the  Hopi  Tribe  plan  t»' 
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be  in  compliance  with  the  Federal 
rej?ulations  at  30  CFR  Fart  877. 
Therefore,  the  Director  approves  the 
deletion. 

9.  Section  884.131/1121.  Description  of 
Aesthetic,  Cultural  and  Recreational 
Conditions  of  the  Hopi  Reservation 

The  Hopi  Tribe  proposed  deletion  of 
f»  884.13(f)(2).  which  provided  a 
description  of  aesthetic,  cultural  and 
recreational  conditions  of  the  Hopi 
Reservation.  The  counterpart  Federal 
regulation  at  30  CFR  884.13(f)(2) 
requires  that  the  reclamation  plan 
include  a  general  description  of  the 
conditions  prevailing  in  different 
geographic  areas  of  the  Indian  lands 
where  reclamation  is  planned,  including 
significant  esthetic,  historic  or  cultural, 
and  ret;reational  values.  The  Hopi  Tribe 
did  not  provide,  in  this  amendment,  a 
justification  for  the  proposed  deletion. 
Because  30  CFR  884.13(f)  is  a  specific 
requirement  for  information  that  shall 
be  included  in  a  State  or  Tribe 
reclamation  plan,  the  Director  finds  that 
the  proposed  deletion  of  §884. 13(f)(2)  of 
the  Hopi  Tribe  plan  is  not  in 
compliance  with  the  Federal  regulation 
at  30  CFR  884.13(f)(2).  The  Director, 
therefore,  requires  the  Hopi  Tribe  to 
remove  its  proposed  deletion  of 
§884.13(0(2)  or  otherwise  provide  the 
information  required  by  30  CFR 
884.13(f)(2)  in  its  reclamation  plan. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM.  and  OSM's  responses 
to  them. 

1 .  Public  comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2  Federal  agency  comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2),  OSM  solicited  comments 
on  the  proposed  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Hopi  Tribe 
plan  (administrative  record  Nos.  HO- 
149  and  152). 

The  State  Historic  Preservation  Office 
for  the  State  of  Arizona  responded  on 
lanuary  9,  1996,  that  the  amendment 
had  been  reviewed  and  stated  that  the 
proposed  changes  did  not  pertain  to 
cultural  resource  preservation 
(administrative  record  No.  HO-151). 

V.  Director's  Decision' 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 


exceptions  and  additional  requirements, 
the  Hopi  Tribe's  proposed  plan 
amendment  as  submitted  on  November 
2,  1995. 

With  the  requirement  that  the  Hopi 
Tribe  further  revise  its  plan  provisions, 
the  Director  does  not  approve,  as 
discussed  in: 

(1)  finding  No.  4(a),  Part  I,  concerning 
the  purpose  of  the  Hopi  Tribe  plan; 
finding  No.  4(d),  section  I,  A(3), 
concerning  facilities  related  to  water 
supplies:  and  finding  No.  4(e),  section  I, 
A(4),  concerning  public  facilities 
projects; 

(2)  finding  No.  6(a),  section  n. 
B(l)(d)(ii),  concerning  the  priority  2 
noncoal  reclamation  activities;  and 

(3)  finding  No.  9,  §  884.13(f)(2). 
concerning  proposed  deletion  of 
provisions  related  to  a  description  of 
aesthetic,  cultural  and  recreational 
conditions  of  the  Hopi  Reservation. 

The  Director  approves,  as  discussed 
in: 

(1)  finding  No.  1 ,  the  Table  of 
Contents,  concerning  the  title  of  Part  II 
and  List  of  Appendices;  List  of  Addenda 
and  Errata,  concerning  the  title;  List  of 
Figures,  concerning  the  title  of  Figure  4 
and  deletion  of  Figure  5;  Chairman's 
Letter  of  Designation  and  Hopi  Tribe 
Resolution,  concerning  the  designation 
of  the  Tribal  agency  authorized  to 
administer  the  approved  plan;  Opinion 
of  Legal  Counsel,  concerning  the 
authority  of  the  designated  agency  to 
conduct  the  AMLR  program  in 
accordance  with  the  requirements  of 
Title  IV  of  SMCRA;  Part  III.  concerning 
coordination  of  Tribal  AML  programs 
with  other  programs;  sections  IV,  A(2) 
(c),  (d),  (e),  Bi2),  and  C,  concerning  land 
acquisition,  management,  and  disposal: 
Part  V  and  Figures  1  and  2,  concerning 
reclamation  on  private  land;  sections  VI, 
A,  B,  and  C.  concerning  rights  of  entry; 
Part  VII,  concerning  the  Hopi  DNR 
policy  on  public  participation;  Part  VIII 
and  P'igure  4,  concerning  organization  of 
the  Hopi  Tribe;  Part  IX,  concerning 
personnel  staffing  policies;  Part  X, 
concerning  purchasing  and 
procurement;  Part  XI,  concerning 
management  accounting;  deletion  of 
sections  884.13(e)  (1).  (2),  and  (3), 
concerning  the  purpose  of  Hopi  Tribe 
reclamation  plan  and  criteria  for  ranking 
and  identifying  projects:  Part  XIII, 
concerning  flora  and  fauna;  Appendices 
1  through  12.  concerning  the  addition  of 
cover  pages:  Appendix  7,  concerning 
the  title  of  the  appendix:  a 
memorandum  from  the  Assistant 
General  Counsel/Legislative  Counsel  to 
DNR  dated  May  18.  1995,  concerning 
the  elimination  of  Title  IV  from  the  draft 
Hopi  Code  Mining  Ordinance:  Hopi 
Tribal  Council  Resolution  H-134-89, 


adopted  August  29. 1989;  and  a 
memorandum  from  the  Hopi  Tribe 
Office  of  Financial  Management  to  DNR 
dated  September  7. 1995.  concerning 
purchasing  procedures; 

(2)  finding  No.  2,  preface  to  the 
amended  reclamation  plan,  concerning 
program  goals  and  objectives  and 
eligible  projects;  section  I,  B.  concerning 
the  designation  of  administrative 
authority:  section  I.  C,  concerning 
reclamation  priorities;  sections  I,  C  (4) 
and  (5),  concerning  deletion  of  existing 
C(4)  and  recodification  of  C  (5)  and  (6) 
as  C  (4)  and  (5):  section  I,  C,  concerning 
deletion  of  allocation  of  funds 
provisions;  sections  11,  A(l)  (a)  through 
(f),  concerning  eligible  coal  lands  and 
water;  section  II,  A(l)(g),  concerning 
contractor  responsibility;  sections  II, 
B(l)  (a)  and  (b).  concerning  eligible 
lands  and  water  subsequent  to 
certification;  sections  II,  B(l)(c),  (d)  (i) 
and  (iii).  (e),  and  (g),  concerning 
reclamation  priorities  for  noncoal 
program;  sections  n,  C  through  F, 
concerning  exclusion  of  certain  noncoal 
reclamation  sites,  noncoal  land      ^ 
acquisition  authority,  limited  liabinty, 
and  contractor  responsibility;  section  11, 
H,  concerning  description  of  needs, 
proposed  construction  and  activities, 
and  deletion  of  ranking  and  selection  of 
noncoal  reclamation  projects  and  Table 
I,  Comprehensive/Problem  Evaluation 
Matrix;  section  IV,  2(b),  concerning 
lands  eligible  for  acquisition;  Part  XII, 
concerning  economic  conditions  of  the 
Hopi  Reservation;  and  Apf)endix  1, 
concerning  the  amended  constitution 
and  by-laws  of  the  Hopi  Tribe; 

(3)  finding  No.  3,  preface  to  the 
amended  reclamation  plan,  concerning 
the  introductory  paragraph; 

(4)  finding  No.  4(b),  section  I,  A(l), 
concerning  the  protection  of  the  health, 
safety,  and  general  welfare  of  members" 
of  the  Hopi  Tribe  and  finding  No.  4(c), 
concerning  the  restoration  of  land  and 
water  resources; 

(5)  finding  No.  5(a),  section  II,  A. 
concerning  limited  liability  provisions 
for  coal  reclamation  activities  and 
finding  No.  5(c),  section  II,  A(l)(h), 
concerning  reports; 

(6)  finding  No.  6(b),  section  II,  B(l)(f). 
concerning  the  need  for  activities  or 
construction  of  specific  public  facilities 
related  to  the  coal  or  mineral  industry 
on  Tribal  lands  impacted  by  coal  or 
mineral  development  and  finding  No. 
6(c),  section  II,  G,  concerning  reports; 

(7)  finding  No.  7(b),  section  FV, 
A(2)(a)(i)  concerning  appraisals;  and 

(8)  finding  No.  8,  section  VI,  C, 
concerning  entry  for  emergency 
reclamation. 
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With  the  requirement  that  the  Hopi 
Tribe  further  revise  its  plan  provisions, 
the  Director  approves,  as  discussed  in: 

(1)  finding  No.  5(b),  section  II,  A(l), 
concerning  the  abatement  of  any  new 
coal  problems  that  arise  after  the 
effective  date  of  the  certification  of 
completion  of  coal  reclamation; 

(2)  finding  No.  7(a),  section  IV,  A(l), 
concerning  the  acquisition  of  lands  by 
the  Hopi  Tribe;  and 

(3)  finding  No.  7(c),  section  IV,  3(1), 
concerning  management  of  acquired 
lands. 

The  Director  approves  the  plan 
provisions  as  proposed  by  the  Hopi 
Tribe  with  the  provision  that  they  be 
fully  promulgated  in  identical  form  to 
the  plan  provisions  submitted  to  and 
reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  756.17,  codifying  decisions 
concerning  the  Hopi  Tribe  plan,  are 
being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
Tribe  plan  amendment  process  and  to 
encourage  Tribes  to  bring  their  plans 
into  conformity  with  the  Federal 
standards  wilhoiit  undue  delay. 
Consistency  of  Tribe  and  Federal 
standards  is  required  by  SMCRA 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulator)'  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  "Tribe  or  State  AMLR 
plans  and  revisions  thereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  Tribe  or  State,  not  by  OSM. 
Decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof 
submitted  by  a  Tribe  or  State  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of  title 
IV  of  SMCRA  (30  U.S.C.  1231-1243)  and 
the  applicable  Federal  regulations  at  30 
CFR  Parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 


with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Tribe  or  State 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  Tribe 
or  State.  In  making  the  determination  as 
to  whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  arid 
assumptions  in  the  analyses  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  756 

Abandoned  mine  reclamation 
programs,  Indian  lands.  Surface  mining. 
Underground  mining. 

Dated:  April  16,  1996. 
Russell  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  E  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  756— "INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS" 

1.  The  authority  citation  for  Part  756 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  Pub. 
L.  lOa-71. 

2.  Section  756.17  is  revised  to  read  as 
follows: 

§  756. 1 7    Approval  of  ttte  Hopi  TritM's 
AtMndoned  Mine  Land  Reclamation  Plan 
Amendments. 

The  following  amendments  to  the 
Hopi  Tribe's  abandoned  mine  land 
reclamation  plan  are  approved. 


(a)  The  Hopi  Tribe  certification  of 
completion  of  coal  reclamation,  as 
submitted  on  February  2, 1994.  is 
approved  effective  June  9,  1994. 

(b)  With  the  exceptions  of  Part  I, 
concerning  the  purpose  of  the  Hopi  tribe 
plan;  sectiqn  I,  A(3)  concerning  facilities 
related  to  water  supplies;  section  I,  A(4), 
concerning  public  facilities  projects; 
section  11,  B(l)(d)(ii),  concerning  the 
protection  of  property;  and  section 
884.13(f)(2),  concerning  a  description  of 
aesthetic,  cultural  and  recreational 
conditions  of  the  Hopi  Reservation, 
revisions  to  and  additions  of  the 
following  plan  provisions,  as  submitted 
to  OSM  on  November  2, 1995,  are 
approved  effective  April  23, 1996. 

Table  of  Contents— Title  of  Part  11  and  List 
of  Appendices; 

List  of  Addenda  and  Errata — Title  for  this 
part; 

List  of  Figures — Title  of  Figure  4  and 
deletion  of  Figure  5. 

Preface  to  Amended  Reclamation  Plan — 
Introductop.'  paragraph,  program  goals  and 
objectives,  and  eligible  projects; 

Chairman's  Letter  of  D^ignation  and  Hopi 
Tribe  Resolution — Designation  of  Tribal 
agency  authorized  to  administer  approved 
plan; 

Opinion  of  Legal  Counsel— Authority  of 
designated  agency  to  conduct  the  AMLR 
program  in  accordance  with  the  requirements 
of  Title  IV  of  SMCRA: 

Section  1.  A(l)— Protection  of  the  health, 
safety,  and  general  welfare  of  members  of  the 
Hopi  Tribe; 

Section  I.  A(2) — Restoration  of  land  and 
water  resources; 

Section  1.  B — Designation  of  administrative 
authority; 
Section  1.  C — Reclamation  privities. 
Sections  I,  C  (4)  and  (5)— Deletion  of 
existing  QA]  and  recodification  <irfC(5)  and 

(6)  as  C(4)  and  (5);  ^ 

Section  I.  C — Deletion  of  allocation  of 
funds  provisions; 

Section  11.  A — [Lack  of]  Limited  liability 
provision  for  coal; 

Section  II.  .Ml) — .abatement  of  any  new 
coal  problems  that  arise  after  the  effective 
date  of  the  certification  of  completion  of  coal 
reclamation. 

Sections  II,  A(l)  (a)  through  (f)— Eligible 
coal  lands  and  water. 

Section  II.  (A)(1)(g)— Contractor 
responsibility; 
Section  II.  Ad )(h)— Reports: 
Sections  II.  BID  (a)  and  fb)— Eligible  lands 
and  water  subsequent  to  certification; 

Sections  11.  B(l)(c).  (d)  (i)  and  liu).  (e).  and 
(g) — Reclamation  priorities  for  noncoal 
program; 

Section  II,  B(l)(f)— Need  for  activities  or 
construction  of  specific  public  facilities 
related  to  the  coal  or  mineral  industry  on 
Tribal  lands  impacted  by  roa!  or  mineral 
development; 
Section  II.  G — Reports; 
Sections  II.  C  through  F — Exclusion  of 
certain  noncoal  reclamation  sites,  noncoal 
land  acquisition  authority,  limited  liability, 
and  contractor  responsibility; 
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Section  II.  H  and  Ideletion  ofl  ranking  and 
selection  of  noncoai  reclamation  pro|ects  and 
Table  I.  Cximprehensive/Probli^m  Evaluation 
Matrix — Description  of  needs,  propostnl 
construction  and  activities. 

Part  III — CxMirdination  of  Tribal  AML 
prt>grams  with  other  programs. 

Section  IV,  .Ml>— Acquisition  of  lands  by 
the  Hopi  TriUv. 

Section  IV,  A(2)(a)(i)— Appraisals; 

Section  IV.  ,^( 2 1(b)— Lands  eligible  for 
acquisition. 

Sections  IV.  A(2)  (c).  (d).  (e).  B{2).  and  C— 
Land  acquisition,  management,  and  disptisal; 

Section  IV  B(  1 ) — Management  of  acquired 
lands: 

Part  V  and  Figures  t  and  2— Reclamation 
on  private  land, 

vSection  VI,  A.  B.  and  C— Rights  of  entry; 

Deletion  of  section  VI.  C — Entry  for 
emergeni  y  re<  lamation. 

Part  VII — Hopi  D«!partment  of  Natural 
Resources  (DNRI  fiolic  v  on  public 
participation; 

Part  VIII  and  Figure  4 — Organization  of  the 
Hupi  Tribe; 

Part  IX — Personnel  staffing  policies. 

Part  X — Purt  basing  and  prtK.urement. 

Part  XI — Management  accounting; 

IDeletion  of]  sections  8»4  i:}(e)  (1).  (2).  and 
(3) — Purpose  of  Hopi  Trit>e  plan  and  criteria 
for  ranking  and  identifying  projects. 

Part  XII — Economic  conditions  (jf  the  Hopi 
Reservation. 

Part  XIII — Flora  and  fauna; 

.Appenclites  1  through  12 — Addition  of 
cover  pages. 

Appendix  1 — (Constitution  and  By-Laws  of 
the  Hopi  Tntx".  as  amended. 

.Appendix  7  — Title  of  the  appendix; 

Memorandum  from  the  .Assistant  Cleneral 
Qiunsel'  Legislalioii  ("ounsel  to  D\R  dated 
Miiv  IH,  19MS— Elimination  of  Title  IV  from 
the  (ir.ift  Hiipi  l'.<>de  Mining  Ordinance. 

Hopi  Tntwl  Count  il  Resolution  H-1  J4-89, 
adopted  August  J9    1989,  and 

Memorandum  from  the  Hopi  TritH>  OfTice 
of  Financial  Management  to  DNR  dated 
September  7,  1995 — Purchasing  procedures. 

1  Section  756  IH  is  amended  by 
adding  paraj^raphs  ta)  through  (h)  to 
read  as  follows: 

%  756. 1 8    Required  amendments  to  the 
Hop!  Tribe's  Abandoned  Mine  Land 
Reclan'utlon  Plan. 

•         •  «  •  • 

(a)  Bv  lune  24.  19')6.  the  Hopi  Tribe 
shall  revise  the  introductory  paragraph 
at  Part  I,  or  otherwise  revise  the  purpose 
of  the  Hopi  Tribe  plan,  to  provide 
separate  and  distinct  provisions  for  coal 
and  noncoal  reclamation  activities  to  be 
consistent  with  sections  403  and  411  of 
SMCR.\  and  in  compliance  with  the 
Federal  regulations  at  30  CFR  Parts  874 
and  875  in  order  to  properly  refle<:t  the 
objectives  and  priorities  for 
expenditures  of  monies  from  the 
abandoned  mine  land  fund. 

(b)  Dv  lune  24.  lO'lH.  the  Hopi  Tribe 
shall  delete  se«;tion  I,  .^(3)  and  recodify 
any  subsecjuent  paragraphs  act  ordinglv. 
or  otherwise  revise  the  Hopi  I'ribe  plan. 


to  provide  appropriate  provisions 
subsequent  to  the  certincation  of 
completion  of  coal  reclamation. 

(c)  By  June  24,  1996,  the  Hopi  Tribe 
shall  revise  Section  I.  A(4),  or  otherwise 
revise  the  Hopi  Tribe  plan,  to  require 
the  same  objectives  and  priorities 
concerning  public  facilities  as  set  forth 
at  section  41 1(e)  of  SMCRA. 

(d)  By  June  24,  1996,  the  Hopi  Tribe 
shall  revise  Section  II,  A(l),  or 
otherwise  revise  the  Hopi  Tribe  plan,  to 
require  that  any  coal  reclamation 
activities  subsequent  to  certification  of 
completion  of  coal  reclamation  are 
subject  to  the  provisions  of  sections  401 
through  410  of  SMCRA. 

(e)  By  June  24,  1996,  the  Hopi  Tribe 
shall  revise  Section  II.  B(l)(d){ii)  by 
deleting  the  word  "property"  for 
priority  2  noncoal  reclamation,  or 
otherwise  revise  the  Hopi  Tribe  plan  to 
provide  for  the  protection  of  public 
health,  safety,  and  general  welfare  from 
the  adverse  effects  of  mineral  mining 
and  processing  practices. 

(fl  By  June  24,  1996,  the  Hopi  Tribe 
shall  revise  Section  IV,  A(l)  by  deleting 
the  word  "coal"  from  the  phrase  "coal 
refuse  thereon,"  or  otherwise  revise  the 
Hopi  Tribe  plan  to  ensure  that  lands 
eligible  for  acquisition  include  those  on 
which  refuse  from  both  coal  and 
noncoal  mining  practices  are  located. 

(g)  By  June  24,  1996.  the  Hopi  Tribe 
shall  revise  Section  IV.  B(l)  by 
reinstating  the  phrase  "may  be  used, 
pending." 

(h)  By  lune  24.  1996.  the  Hopi  Tribe 
shall  revise  the  Hopi  Tribe  plan  by 
reinstating  Section  884,13(fl(2).  or 
otherwise  modify  its  plan  to  include 
information  concerning  significant 
esthetic,  historic  or  cultural,  and 
recreational  values. 
jFR  Doc  96-9938  Filed  4-22-96;  8;45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  861 

Department  of  Defense  Commercial  Air 
Carrier  Quality  and  Safety  Review 
Program 

AGENCY:  Department  of  the  Air  Force, 

DoD 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Air 
Fon:e  revises  its  regulation  on  DoD 
quality  and  safety  criteria  for  air  carriers 
providing  or  seeking  to  provide  airlift 
services  to  the  DoD.  The  revision 
clarifies  air  carrier  prerequisites  before 


an  air  carrier  can  solicit  DoD  business 
and  be"  used  by  DoD  agencies. 
Specifically,  the  change  clarifies  that 
cargo  carriers  must  have  previously 
performed  cargo  business  in  the  1 2 
continuous  months  immediately  prior  to 
applying  for  DoD  business.  The  revision 
also  changes  the  Commercial  Airlift 
Review  Board  (CARB)  membership  from 
six  voting  members  to  four. 

This  revision  serves  to  notify  the 
aviation  industry  of  the  above  changes. 
The  changes  are  necessary  for  the  DoD 
Commercial  Airlift  Review  Board  to 
effectively  and  legally  carry  out  its 
aviation  safety  responsibilities  as 
specified  in  the  National  Defense 
Authorizations  Act  forfiscal  year  1987. 

EFFECTIVE  DATE:  April  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dennis  D.  Emmons,  Chief,  DoD  Air 
Carrier  Survey  and  Analysis  Division, 
Directorate  of  Operations,  Headquarters 
Air  Mobility  Command  (HQ  AMC/ 
DOB),  Scott  AFB  IL  62225-5302, 
telephone  (618)  256-4801/4806. 

SUPPLEMENTARY  INFORMATION:  This  part 
is  published  as  a  final  rule  because  it 
implements  Public  Law  99-661  (FY87 
National  Defense  Authorization  Act, 
§  1204,  Requirements  Concerning 
Transportation  of  Members  of  the 
Armed  Forces  by  Chartered  Aircraft) 
and  DoDEHrective  4500.53  (Commercial 
Passenger  Airlift  Management  and 
Quality  Control).  Additionally,  and  as 
part  of  the  final  rule  determination,  this 
part  is  related  to  public  contracts  and  to 
provisions  for  agency  management. 

The  Department  of  the  Air  Force  has 
determined  that  this  regulation  is  not  a 
major  rule  as  defined  by  Executive 
Order  12866,  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601- 
661),  does  not  contain  reporting  or 
recordkeeping  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  35).  and  poses  no 
negative  environmental  impact  as 
defined  in  the  National  Environmental 
Pohcy  Act  of  1969  (42  U.S.C.  4321  et 
seq). 

List  of  SubjecU  in  32  CFR  Part  861 

Air  carriers.  Aviation  safety. 

Therefore,  32  CFR  Part  861  is 
amended  as  follows: 

PART  861— DEPARTMENT  OF 
DEFENSE  COMMERCIAL  AIR 
CARRIER  QUALITY  AND  SAFETY 
REVIEW  PROGRAM 

1.  The  authority  citation  for  Part  861 
continues  to  read  as  follows: 

Authority:  10  U  S.C.  8013;  10  U.S.C.  2640. 


2.  Section  861.3  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

$861.3    DOD  commercial  air  carrier  quality 
and  safety  requirements. 


(d)*  *  * 

(1)  Quality  and  Safety  Requirements — 
prior  experience.  Commercial  air 
carriers  or  operators  applying  to 
conduct  passenger  or  cargo  business  for 
the  United  States  Department  of  Defense 
are  required  to  possess  12  months  of 
continuous  service  equivalent  to  the 
service  sought  by  DoD.  The  service  must 
have  been  performed  for  the  12 
continuous  months  immediately  prior  to 
applying  for  DoD  business.  Prior 
experience  must  be  equivalent  in 
difficulty  and  complexity  in  regard  to 
distance,  weather  systems,  international 
or  national  procedures,  similar  aircraft, 
schedule  demands,  aircrew  experience, 
and  management  required. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


3.  Section  861.4  is  amended  by 
revising  paragraph  (g)(1)  and  (2)  to  read 
as  follows: 


\ 


S  861 .4    DOD  Commercial  Airlift  Review 
Board  procedures. 

*        •        •        •        * 

(g)*  *  * 

(1)  Four  voting  members  will 
constitute  the  CARB;  two  senior, 
knowledgeable  individuals  appointed 
by  Commander,  AMC;  one  similarly 
knowledgeable  individual  appointed  by 
USCINCTRANS;  and  one  appointed  by 
Commander,  MTMC.  At  least  one  of  the 
voting  HQ  AMC  members  and  the 
MTMC  member  will  be  of  general/flag 
officer  or  civilian  equivalent  rank.  Other 
non-voting  CARB  members  will  be 
appointed  as  necessary  to  facilitate  the 
CARB  deliberative  process.  A  non- 
voting recorder  will  also  be  appointed. 

(2)  The  HQ  AMC  senior  member  will 
act  as  the  CARB  chairperson.  A  voting 
member  who  will  not  be  present  at  any 
meeting  of  the  CARB,  may  be 
represented  by  a  knowledgeable 
alternate  empowered  with  the  voting 
responsibilities  of  the  voting  member. 
Three  voting  members  (or  their 
alternate)  shall  constitute  a  quorum. 
Decisions  shall  be  by  majority  vote.  In 
the  case  of  a  tie  vote,  the  chairperson 
will  have  the  deciding  vote. 

•        *        «        •        • 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-9928  Filed  4-22-96;  8:45  ami 
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33  CFR  Part  100 

[CGD07-06-028] 

RIN2115-nAE46 

Special  Local  Regulations:  River  Race 
Augusta;  Augusta,  GA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  Special  Local 
Regulations  for  the  River  Race  Augusta. 
This  event  will  be  held  from  7  a.m.  to 
5  p.m.  est  (eastern  standard  time)  on 
May  17, 18,  and  19, 1996.  There  will  be 
approximately  seventy-five  participants 
racing  16  to  18  foot  outboard  power 
boats  on  that  portion  of  the  Savannah 
River  at  Augusta,  Georgia,  between  U.S. 
Highway  1  (Fifth  St)  Bridge  at  mile 
marker  199.45  and  Eliot's  Fish  Camp  at 
mile  marker  197.  The  boats  will  be 
competing  at  high  speeds  and  at  close 
range  on  a  prescribed  course.  The  nature 
of  the  event  and  the  closure  of  the 
Savarmah  River  creates  an  extra  or 
unusual  hazard  in  the  navigable  waters. 
These  temporary  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
EFFECTIVE  DATES:  This  rule  is  effective 
from  7  a.m.  to  5  p.m.  eastern  standard 
time  on  May  17,  18,  and  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
ENS  M.J.  DaPonte,  Coast  Guard  Group 
Charleston  at  (803)  724-7621. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impractical.  The  information  to 
hold  the  event  was  not  received  until 
April  4,  1996,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Discussion  of  Regulations 

The  temporary  regulations  are  needed 
to  provide  for  the  safety  of  life  during 
River  Race  Augusta.  These  regulations 
are  intended  to  promote  safe  navigation 
on  the  waters  off  Augusta  on  the 
Savannah  River  during  the  races  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  these  waters.  The 
anticipated  concentration  of  spectator 
and  participant  vessels  associated  with 


the  River  Race  peses  a  safety  concern, 
which  is  addressed  in  these  special 
local  regulations.  The  temporary 
regulations  will  not  permit  the  entry  or 
movement  of  spectator  vessels  and  other 
nonparticipating  vessel  traffic  between 
the  U.S.  Highway  Route  1  (Fifth  Street) 
Bridge  at  mile  marker  199.45  and  Eliot's 
Fish  Camp  at  mile  marker  197  from  7 
a.m.  to  5  p.m.  est,  on  May  17, 18  and 
19, 1996.  The  temporary  regulations 
will  permit  the  movement  of  spectator 
vessels  and  other  non- participants  after 
the  termination  of  race  each  day,  and 
during  intervals  between  scheduled 
events  at  the  discretion  of  the  Coast 
Guard  Patrol  Commander. 

Regulatory  Evaluation 

This  rulemaking  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  the  potential 
costs  and  benefits  under  Section  6(a)(3) 
of  that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulator)'  policies 
and  procedures  of  DOT  is  unnecessary. 
These  temporary  regulations  will  last  for 
only  10  hours  each  day  of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify'  as  "small 
business  concerns"  under  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

These  temporary  regulations  contain 
no  collection  of  information 
requiremenfs  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
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the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Cc^st  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  section  2.B.2.  of 
Commandant  Instruction  M16475.1B  In 
accordance  with  that  section,  this  action 
has  been  environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  environmental 
assessment  and  a  finding  of  no 
significant  impact  have  been  prepared 
and  are  available  in  the  docket  for 
inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways 

Temporary  Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  .13  U  S.C.  1233;  49  CFR  1.46  and 
SSCfR  100.35. 

2   A  temporary  §  100  35-T96-028  is 
added  to  read  as  follows; 

§  100.35-T96-028    River  Race  Augusta; 
Savannah  River,  Augusta  QA. 

(a)  Definitions: 

(1 )  Regulated  Area.  The  regulated  area 
is  formed  by  a  line  drawn  directly 
across  the  Savannah  River  at  the  U.S. 
Highway  1  (Fifth  Street)  Bridge  at  mile 
marker  199  45  and  directly  across  the 
Savaiuiah  River  at  Eliot's  Fish  Cximp  at 
mile  marker  197.  The  regulated  area 
encompasses  the  width  of  the  Savannah 
River  between  these  two  lines. 

(2)  Coast  Guard  Patrol  Commander 
The  Coast  Guard  Patrol  Commander  is 

a  commissioned,  warrant  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Charleston,  South 
Carolina 

(b)  Special  Local  Regulations 

(1)  Entry  into  the  regulated  area  is 
prohibited  to  all  non  participants. 

(2)  After  termination  of  the  River  Race 
Augusta  each  day.  and  during  intervals 
between  scheduled  events,  at  the 
discretion  of  the  Coast  Guard  Patrol 
Commander,  all  vessels  may  resume 
normal  operations. 

(c)  Effective  Dates  This  section  is 
effective  at  7  am  and  terminates  at  5 
p  m  EST  on  May  17.  18  and  19.  1996, 
unless  otherwise  specified  in  the 


Seventh  Coast  Guard  District  Local 
Notice  to  Mariners. 

Dated  April  10.  1996. 
P.|.  Cardoci. 

Captain  U  S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District,  Acting. 
IFR  Doc  96-9880  Filed  4-22-96;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1275 

RIN  309S-nAA59 

Preservation  and  Protection  of  and 
Access  to  ttw  Presidential  Historical 
Materials  of  ttie  Nixon  Administration; 
Amendment  of  Public  Access 
Regulations 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Final  rule  and  interim  final  rule. 

SUMMARY:  This  rule  revises  the 
procedures  to  be  followed  by  the 
National  Arcliives  and  Records 
Administration  ("NARA")  for 
preserving  and  protecting  the 
Presidential  historical  materials  of  the 
Nixon  Administration,  for  providing 
public  access  to  these  materials,  and  for 
providing  for  the  reproduction  of  the 
Nixon  White  House  tape  recordings, 
based  on  a  Settlement  Agreement 
reached  through  mediation  among 
Public  Citizen  and  Stanley  I.  Kutler,  the 
National  Archives  and  Records 
Administration,  and  William  E.  Griffin 
and  John  H.  Taylor,  co-executors  of  the 
Estate  of  Richard  M.  Nixon,  parties  to 
Stanley  I  Kutler  and  Public  Citizen  v. 
John  W.  Carlm,  Archivist  of  the  United 
States,  and  William  E.  Griffin  and  John 
H.  Taylor.  Co-executors  of  Richard  M. 
Nixon's  Estate.  Civ.  A.  No.  92-0662- 
NHI  (D.D.C.)  (Johnson.  J).  Furthermore, 
the  final  rule  clarifies  various  terms  that 
appear  in  36  CFR  Part  1275.  This  final 
mle  and  interim  final  rule  will  affect  the 
heirs  of  former  President  Nixon  and 
other  individuals  whose  names  appear 
in  the  materials,  as  well  as  members  of 
the  general  public  interested  in 
conducting  research  regarding  those 
materials. 

DATES:  The  effective  date  for  this  final 
rule  and  interim  final  rule  is  May  23, 
1996. 

Comments  on  the  amendments  to 
«>^  1275.42,  1275  48,  and  1275.64  must 
be  received  by  close  of  business  June  24. 
1996  NARA  will  issue  a  final  rule 
confirming  or  further  amending  these 
amendments  after  this  comment  period 
closes. 


ADDRESSES:  All  comments  must  be 
submitted  in  writing  to  the  Regulation 
Comment  Desk.  Policy  and  Plaiming 
Division  (PIRM-POL).  Room  3200. 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  (301)  713-6730. 
SUPPLEMENTARY  INFORMATION:  Professor 
Stanley  Kutler  and  Public  Qtizen 
commenced  an  action  against  the 
Archivist  of  the  United  States  on  March 
19,  1992,  by  filing  a  complaint  under 
the  Administrative  Procedure  Act,  5 
U.S.C.  701,  et  seq.  The  complaint 
alleged  that  the  Archivist  had  failed  to 
carry  out  his  obligations  under  the 
Presidential  Recordings  and  Materials 
Preservation  Act  of  1974  ("PRMPA").  44 
U.S.C.  2111  note,  concerning  the  release 
of  approximately  3,700  hours  of  tape 
recordings  made  during  the  Presidency 
of  Richard  M.  Nixon.  Thereafter,  former 
President  Nixon  intervened  and  filed 
cross-claims;  after  his  death  in  1994,  his 
co-executors  were  substituted  in  his 
place. 

During  the  course  of  the  litigation, 
which  entailed  sut}stantial  discovery 
and  motions,  the  principal  disputes 
revolved  around  the  issue  of  how  to 
reconcile  the  disclosure  requirements  of 
the  PRMPA  and  the  privacy  interests  of 
Mr.  Nixon  and  his  family,  as  well  as  the 
other  interests  legally  protected  by  the 
PRMPA.  A  major  portion  of  the 
controversy  centered  on  the  issue  of  the 
timing  of  releases  of  the  tapes  (all  at 
once  or  in  segments),  and  whether  the 
releases  could  be  made  before  some  or 
all  of  the  tape  segments  found  to  be 
private  or  p>ersonal  were  returned  to  Mr. 
Nixon  or  his  estate  as  required  by  law. 

Following  the  release  of 
approximately  60  hours  of  tape 
recordings  subpoenaed  by  the  Watergate 
Special  Prosecution  Force  ("WSPF") 
during  its  investigation,  NARA  had 
decided  that  the  best  way  to  proceed 
with  the  release  of  the  body  of  the 
approximately  3,700  hours  of  Nixon 
White  House  tape  recordings  was  to 
release  Watergate-related  segments  of 
the  tape  recordings  in  small  monthly 
groupings  on  an  ongoing  basis.  The  first 
of  these  releases  was  noticed  in  the 
Federal  Register  on  April  2, 1993.  58  FR 
17433,  and  took  place  on  May  17, 1993, 
without  any  objections  from  affected 
parties. 

The  second  and  third  releases  were 
noticed  in  the  Federal  Register  on  )une 
3,  1993,  and  July  2.  1993,  to  take  place 
on  July  15,  1993  (later  extended  to 
August  13,  1993),  and  August  26.  1993. 
respectively.  58  FR  31548  (June  3. 
1993);  58  FR  35983  (July  2.  1993). 
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Former  President  Nixon  raised  certain 
objections  to  these  proposed  releases. 
When  NARA  rejected  former  President 
Nixon's  contention  that  those  releases 
should  not  go  forward,  he  sought  relief 
in  the  district  court.  On  August  9, 1993, 
Judge  Royce  Lamberth  of  the  United 
States  District  Court  for  the  District  of 
Columbia  issued  an  order  in  the  Kutler 
case  preliminarily  enjoining  NARA  from 
carrying  out  the  releases  of  Watergate- 
related  tape  segments  scheduled  for 
release  on  August  13  and  26. 1993, 
pending  (1)  segregation  and  return  to 
former  President  Nixon  of  all  private  or 
personal  conversations  on  the  tape 
recordings;  and  (2)  processing  of  the 
tape  recordings  as  a  single  "integral  file 
segment"  before  release  to  the  public. 

On  March  25,  1994.  the  proposed 
amendments  to  the  current  PRMPA 
regulations  were  published  for  public 
comment  at  59  FR  14128.  At  that  time. 
NARA  believed  that  the  proposed 
amendments  were  required  to  clarify 
various  terms  that  appear  in  36  CFR  Part 
1275;  clarify  the  nature  of  the  archival 
processing  being  conducted  on  the 
Nixon  Presidential  historical  materials: 
and  provide  for  the  reproduction  of  the 
available  Nixon  White  House  tape 
recordings. 

During  the  comment  period, 
originally  60  days  but  extended  by  an 
additional  30  days.  59  FR  27257  (May 
26.  1994),  NARA  received  comments 
from  eight  individuals  and 
organizations  in  response  to  these 
proposed  regulations.  The  comments 
consisted  of  both  objections  to  and 
support  for  the  proposed  amendments, 
although  many  of  the  comments  were 
generally  supportive  of  the  proposed 
regulatory  changes.  The  Nixon  estate 
submitted  extensive  comments  objecting 
to  the  proposed  amendments. 

The  Kutler  case  was  referred  to  a 
court-appointed  mediator,  and  most  of 
the  issues  were  resolved  by  the  parties 
in  a  Settlement  Agreement,  which  is 
attached  hereto  as  Appendix  A  to  36 
CFR  Part  1275.  As  a  result  of  the 
mediation,  NARA  is  amending  certain 
of  its  regulations  as  set  forth  below. 
Other  comments  have  been  incorporated 
into  this  final  and  interim  final  rule. 
Although  NARA  does  not  take  a 
position  as  to  whether  it  is  necessary  to 
resubmit  the  proposed  changes  to  the 
regulations  as  a  result  of  the  Settlement 
Agreement,  NARA  nevertheless  is 
publishing  as  an  interim  final  rule  for  a 
60-day  comment  period  those  sections 
of  Part  1275  which  have  been  revised  in 
accordance  with  the  provisions  of  the 
Settlement  Agreement  reached  among 
the  parties.  Those  sections  of  the 
proposed  rule  published  on  March  25, 
1994,  that  have  not  been  further  revised 


due  to  the  Settlement  Agreement  are 
issued  as  a  final  rule.  No  additional 
comments  will  be  considered  on  these 
sections,  which  include  36  CFR 
1275.16(e)  and  (g),  1275.20,  1275.46, 
1275. .56,  1275.66  and  1275.70,  NARA 
had  previously  proposed  to  amend 
^  1275.16(b),  but  now  has  decided  that 
an  amendment  to  this  section  is  not 
necessary.  NARA  is  amending  the 
current  regulations  in  accordance  with 
the  terms  of  the  Settlement  Agreement. 

Interim  Final  Rule  Provisions  (Sections 
Affected  by  the  Settlement  Agreement) 

The  following  amended  sections  of  36 
CFR  Part  1275  are  being  issued  as  an 
interim  final  rule  to  allow  public 
comment. 

NARA  had  previously  proposed  to 
amend  §  1275.42(a)  to  clarify  the 
manner  in  which  NARA  intends  to 
proceed  with  the  archival  processing 
and  release  of  the  tape  recordings  and 
all  other  textual  Nixon  Presidential 
historical  materials.  To  address  these 
concerns,  the  proposed  amendments  to 
§  1275.42(a)  would  have  allowed  the 
release  of  the  tape  recordings  in 
groupings  that  would  not  necessarily 
have  constituted  "integral  file 
segments,"  but  which  would  have 
permitted  the  opening  of  portions  of  the 
tape  recordings  without  the  need  for  the 
approximately  3,700  hours  to  be 
released  at  once.  The  current  regulations 
provide  that  Nixon  White  House 
materials  will  be  disclosed  to  the  public 
in  "integral  file  segments." 

As  a  result  of  the  Settlement 
Agreement  in  the  Kutler  case,  NARA  is 
now  amending  §  1275.42(a)  to  describe 
specifically  the  schedule  for  the  opening 
of  the  approximately  3.700  hours  of  tape 
recordings,  as  well  as  the  procedures  for 
allowing  interested  and  affected 
parties — including  the  Nixon  estate — 
the  opportunity  to  review  (and  object  as 
appropriate  to)  a  particular  segment  of 
tape  recordings  being  proposed  for 
opening.  The  Settlement  Agreement  also 
takes  into  account  the  fact  that  due  to 
the  extensive  nature  of  the  tape 
recordings  collection,  it  would  be 
impossible  for  the  Nixon  estate  to 
review  all  portions  of  the  tape 
recordings  proposed  for  opening  within 
the  allotted  30-day  period.  As  a  result, 
the  current  revised  amendments  to 
§  1275.42(a)  incorporate  a  procedure 
whereby  the  Nixon  estate  will  be  given 
sufficient  lead  time  to  review  each 
segment  of  tape  recordings  NARA 
proposes  for  opening. 

In  addition,  the  previously  proposed 
amendments  to  §  1275.42(a)  provided 
that  the  Archivist  was  free  to  release 
segments  of  the  tape  recordings  prior  to 
transferring  private  or  personal  material 


in  accordance  with  current  §  1275.48, 
thereby  allowing  NARA  to  continue 
processing  and  opening  Watergate- 
related  segments  of  the  tape  recordings 
at  the  earliest  reasonable  date,  in 
accordance  with  its  statutory  and 
regulatory  responsibility.  Based  on  the 
Settlement  Agreement  in  the  Kutler 
case,  however.  NARA  is  now  amending 
§  1275.42(a)(2)  to  allow  for 
identification  of  additional  private  or 
personal  materials  located  during  the 
rereview  of  the  tape  recordings  and 
return  to  the  Nixon  estate  at 
approximately  the  time  that  NARA 
proposes  each  segment  for  public 
release. 

In  accordance  with  the  Settlement 
Agreement  in  the  Kutler  case,  NARA  is 
amending  §  1275.44  by  adding  a  new 
subsection  (e)  which  sets  forth  the 
precise  procedures  for  the  Nixon  estate 
to  raise  any  objections  to  those  tape 
recordings  that  NARA  has  designated  as 
relating  to  abuses  of  goverrunental 
power,  as  well  as  the  standard  to  be 
applied  by  the  specially  appointed 
review  panel  in  reviewing  those 
objections.  For  those  segments 
designated  abuses  of  governmental 
power,  the  Nixon  estate  has  agreed  to 
accept  the  review  panel's  decisions  as 
binding,  thereby  foregoing  its  right  to 
appeal  decisions  regarding  its  objections 
in  the  normal  course  pursuant  to 
§  1275.46.  In  addition,  although  the 
Nixon  estate  has  not  waived  its  appeal 
rights  available  for  any  objections  with 
respect  to  the  remaining  tape  segments, 
subsection  (e)  prondes  that  the  Nixon 
estate  may.  at  any  time,  elect  to  use  the 
procedures  used  for  raising  objections  to 
the  abuses  of  governmental  power  tape 
segments.  Subsection  (e)  also  specifies 
the  standard  that  will  be  applied  by  the 
specially  appointed  review  panel  in 
reviewing  the  objections  to  the 
remaining  tape  recordings  should  the 
Nixon  estate  elect  to  use  the  alternative 
procedure. 

NARA  is  amending  §  1275.48(a)  to 
make  clear  that  no  portion  of  the 
original  tape  recordings  or  master 
preservation  copy  is  to  be  returned  to 
the  heirs  of  former  President  Nixon. 
NARAs  position  is  that  it  is  complying 
with  the  PRMPA  by  retaining  the  entire 
original  tape  recordings  and  a  master 
preservation  copy  containing  these 
materials.  This  is  one  of  the  issues  in 
the  Kutler  case  and  the  parties  to  the 
Settlement  Agreement  have  agreed  to 
resolve  this  issue,  including  the  validity 
of  this  particular  section  and  of 
§  1275.64(e),  in  the  courts.  NARA  is  also 
amending  this  section  to  make  clear  that 
it  restricts  access  to  all  private  or 
personal  material  on  the  original  tape 
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recordinfp  and  master  preservation  copy 
that  NARA  maintains. 

NARA  had  previously  proposed  to 
amend  ^  127.")  64  to  inc:liide  a  provision 
allowing  for  the  repro<lii(:tion  of  tape 
rer.ordin>{s  opened  to  the  public  The 
issue  of  whether  to  provide  copies  of 
tape  ret:ordings  has  been  (  onsidered  by 
NARA  on  several  tx.casions.  At  the  lime 
the  current  regulations  were  written. 
NARA  decided  I"  maintain  its  prior 
position  of  not  allowing  (opies  of  tape 
recordings,  although  it  spetafually 
statwl  that  this  position  would  be 
reviewed  periodic  allv   ."il  FR  7228  (Feb. 
2H,  mH6)  in  accordance  with  the 
Settlement  Agreement  in  the  Kutlcr 
case,  •♦  1275.64  is  being  amended  to 
state  that  copies  of  the  tapes  will  be 
made  available  tullowing  the  public 
reieu.se  of  the  last  of  the  tap>e  segments 
contemplated  in  ^  1275  42(a)   However, 
if  the  last  tape  segment  is  not  released 
by  [)ecember  "11.  1^99.  NARA  will  allow 
members  of  the  publii  to  obtain  c;opies 
only  of  the  abuses  of  governmental 
power  tapes,  together  with  any  other 
tapes  puhlidy  released  as  of  the 
effective  date  of  the  Settlement 
.•\grwement.  beginning  January  1,  2000. 
If  the  releases  contemplated  in 
^  127.S  42(d)  are  not  completed  by 
l)e<;ernber  3\.  2002.  NAR.\  will, 
btfginning  Iaiuiar\  1,  200  i.  allow 
members  of  the  publii  to  obtain  copies 
of  all  tapes  that  have  been  made 
available  to  the  public  bv  that  date  and 
tapes  that  subswiuentiv  become 
available,  as  they  are  relea.sed   NARA  is 
also  adding  «)  1275  64(e)  to  make  clear 
that  the  Arvhivist  will  produce  and 
maintain  a  master  preservation  c  opy  of 
the  original  tape  re<  ordings  for 
preservation  purposes 

Final  Rule  Provisions 

The  following  ameruiments  to  16  CFR 
Part  1275  are  being  adopted  as  a  final 
rxile   No  (  omments  will  be  accepted  on 
these  provisions 

Section  1275  16(e)  I  larifles  the 
nomenclature  used  throughout  the 
regulations  and  distinguishes  between 
"Ar<:hivist,"  defined  as  the  Art:hivist  of 
the  United  States  or  his  or  her 
designated  agent,  and  "artihivist.  "  as 
defined  in  the  current  subse<:tion.  /  c  .  as 
an  employee  of  NARA,  who.  bv 
education  or  experience,  is  specially 
trained  in  an;hival  s<:ience 

Set;tion  1275  16(g)  (lanfies  the 
definition  of    archival  prtx;essing"  to 
ensure  that  nothing  in  the  subset  tion 
creates  any  obligation  on  the  part  of  the 
.Archivist  to  perform  any  one  particular 
archival  processing  task  listed  in  the 
subsection   In  so  doing,  NARA  intends 
to  make  clear  that  trans<Tipts  of  the  tape 
recordings  need  not  be  made.  Although 


the  current  regulations  indicate  that  the 
processing  of  the  Nixon  White  House 
materials  may  undergo  one  or  more  of 
several  archival  processing  phases, 
including  the  preparation  of  transcripts. 
NARA  does  not  believe  that  the 
regulations  intended  to  obligate  the 
prcK  essing  archivists  to  transcribe  all  of 
the  approximately  3,700  hours  of  tap>e 
recordings  before  releasing  them  to  the 
public.  NARA  does  not  believe  this  is  an 
obligation  because  the  tapes  are  the 
original  record.  NARA  has  created  tape 
logs  to  serve  as  a  subject  guide  to  the 
tape  recordings  NARA  chose  to  create 
tape  logs  instead  of  transcriptions 
be<.ause  .NARA  has  estimated  that  it 
would  take  at  least  400,000  hours  of 
staff  time  to  accomplish  such 
tran.scriptions.  In  addition,  because  of 
the  sound  quality  of  the  tape  recordings, 
N.^RA  could  not  guarantee  the  accuracy 
of  the  transcriptions  Furthermore,  the 
definition  of  "art:hival  processing"  in 
*»  1275  16(g)  has  been  expanded  to 
reflect  the  archival  processing  of  the 
Nixon  Presidential  historical  materials 
that  actually  has  been  taking  place. 

Section  1275  20  is  amended  to  be 
consistent  with  the  amended  definition 
of  "Archivist"  set  forth  in  amended 
§  1275.16(e). 

Set.tions  1275.46(d)  and  1275.46(fl  are 
amended  to  be  consistent  with  the 
amended  definition  of  "Archivist"  set 
forth  in  amended  ^  1275.16(e). 

ScHtion  1275.64(b)  is  also  amended  to 
be  (  onsistent  with  the  nomenclature 
distinction  between  ".\rchivist"  and 
"archivist"  as  set  forth  in  §  1275.16(e). 

Section  1275  66(a)  is  amended  to 
a(.c;ommodate  two  different  possibilities 
with  respect  to  the  reproduction  of 
released  Nixon  materials  other  than  tape 
recordings;  copying  by  researchers  on 
self-service  government  copiers,  and 
copying  by  contract  vendors  at  the 
request  of  NARA.  This  change  reflects 
not  only  current  practice  at  the  Nixon 
Presidential  Materials  Staff,  but 
common  practice  at  other  Presidential 
libraries  within  the  NARA  system  as 
well  as  NARA  regulations  regarding 
copying  of  archival  documents. 

be<.tions  1275.70(a)  and  1275.70(b) 
are  amended  to  be  consistent  with  the 
nomenclature  distinction  between 
"An.hivist"  and  "archivist"  as  set  forth 
in  §  1275  16(e). 

Typographical  corrections  are  made  to 
§1275.46(1)  and  §1275.56. 

Other 

NAR,\  has  issued  these  regulations  as 
an  interim  final  rule  under  the  good 
cau.se  exception  to  the  Administrative 
Pro<  edures  Act.  NARA  believes  that  the 
proper  execution  of  the  agency's 
function — in  this  case,  the  release  of  the 


Nixon  Presidential  historical  materials 
at  the  earliest  reasonable  date — requires 
prompt  implementation  of  the 
amendments  to  Part  1275,  including  the 
provisions  that  have  been  modified  by 
the  Settlement  Agreement.  Therefore, 
NARA  finds  it  in  the  public  interest  to 
issue  these  regulations  as  an  interim 
final  rule. 

The  amendments  to  36  CFR  Part  1275 
are  not  a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866  of 
September  30.  1993.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  these  regulatory 
amendments  will  not  have  a  significant 
impact  on  small  business  entities.  For 
purposes  of  Title  II,  Subtitle  E  of  Public 
Law  104-121,  this  rule  is  not  a  major 
rule  as  defined  in  section  804  of  the  act. 

List  of  Subjects  in  36  CFR  Part  1275 

Archives  and  Records 

For  the  reasons  set  forth  in  the 
preamble  above.  Part  1275  of  Title  36  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  127S-PRESERVATION  AND 
PROTECTION  OF  AND  ACCESS  TO 
THE  PRESIDENTIAL  HISTORICAL 
lyiATERIALS  OF  THE  NIXON 
ADMINISTRATION 

1.  The  authority  citation  for  part  1275 
continues  to  read  as  follows: 

Authority:  Sec.  102(a)  of  the  National 
.Archives  and  Records  Administration  Act  of 
1984.  Pub   L  9»-497;  44  I'.S  C.  2104;  and 
sections  103  and  104  nf  the  Presidential 
Recordings  and  .Materials  Preservation  Act. 
«8Staf.  1695:44  U  S  C.  2111  note 

2.  Section  1275.16  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§1275.16    Definitions. 

•  •         •         •         * 

(e)  Archivist.  The  term  "Archivist" 
shall  mean  the  Archivist  of  the  United 
States  or  his  designated  agent.  The  term 
"archivist"  shall  mean  an  employee  of 
the  National  Archives  and  Records 
Administration  who,  by  education  or 
experience,  is  specially  trained  in 
archival  science. 
***** 

(g)  Archival  processing.  The  term 
"archival  processing"  may  include  the 
following  general  acts  performed  by 
archivists  with  respect  to  the 
Presidential  historical  materials: 
Shelving  boxes  of  documents  in 
chronological,  alphabetical,  numerical 
or  other  sequence;  surveying  and 
developing  a  location  register  and  cit>ss- 
index  of  the  boxes;  arranging  materials; 
refoldering  and  reboxing  the  documents 
and  affixing  labels;  producing  finding 
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aids  such  as  folder  title  lists,  scope  and 
content  notes,  biographical  data,  and 
series  descriptions;  rewinding, 
duplicating  and  preserving  the  original 
tape  recordings;  enhancing  the  tape 
recordings  on  which  the  conversations 
are  wholly  or  partially  unintelligible  so 
that  extraneous  noises  may  be  filtered 
out;  producing  general  subject  matter 
logs  of  the  tape  recordings;  reproducing 
and  transcribing  tape  recordings; 
reviewing  the  materials  to  identify  items 
that  appear  subject  to  restriction; 
identifying  items  in  poor  physical 
condition  and  assuring  their 
preservation;  identifying  materials 
requiring  further  processing;  and 
preparation  for  public  access  of  all 
materials  which  are  not  subject  to 
restriction. 
•        •        *        *        • 

3.  Section  1275.20  is  revised  to  read 
as  follows: 

§1275^    Responsibility. 

The  Archivist  is  responsible  for  the 
preservation  and  protection  of  the 
Nixon  Presidential  historical  materials. 

4.  Section  1275.42  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1 275.42    Processing  period;  notice  of 
proposed  opening. 

(a)  (1)  The  archivists  will  conduct 
archival  processing  of  those  materials 
other  than  tape  recordings  to  prepare 
them  for  public  access.  In  processing  the 
materials,  the  archivists  will  give 
priority  to  segregating  private  or 
personal  materials  and  transferring  them 
to  their  proprietary  or  commemorative 
owner  in  accordance  with  §  1275.48.  In 
conducting  such  archival  processing, 
the  archivists  will  restrict  portions  of 
the  materials  pursuant  to  §§  1275.50  and 
1275.52.  All  materials  other  than  tape 
recordings  to  which  reference  is  made 
in  §  1275.64  will  be  prepared  for  public 
access  and  released  subject  to 
restrictions  or  outstanding  claims  or 
petitions  seeking  such  restrictions.  The 
Archivist  will  open  for  public  access 
each  integral  file  segment  of  materials 
upon  completion  of  archival  processing 
of  that  segment. 

(2)  The  archivists  will  conduct 
archival  processing  of  the  tape 
recordings  to  prepare  them  for  public 
access  in  accordance  with  the 
provisions  set  forth  in  the  Settlement 
Agreement  (see  Appendix  A  to  this 
part).  In  conducting  the  archival 
processing  of  the  tape  recordings,  the 
archivists  will  restrict  segments  of  the 
tape  recordings  pursuant  to  §§  1275.50 
and  1275.52.  The  tape  segments  which 
consist  of  abuses  of  governmental  power 
information,  as  defined  in  §  1275.16(c), 
will  be  given  priority  processing  by  the 


archivists  and  will  be  prepared  for 
public  access  and  released  following 
review  and  resolution  of  objections  from 
the  Nixon  estate  and  other  interested 
parties  as  set  forth  in  the  Settlement 
Agreement  (see  Appendix  A  to  this 
Part).  After  the  tape  segments  which 
consist  of  abuses  of  governmental  power 
information  have  been  released,  the 
archivists  will  conduct  archival 
processing  of  those  tape  recordings 
which  were  taped  in  the  Cabinet  Room, 
as  set  forth  in  the  Settlement 
Agreement,  Appendix  A  to  this  Part. 
Following  release  of  the  Cabinet  Room 
tape  recordings,  the  remaining  tape 
recordings  will  be  prepared  for  public 
access  and  released  in  five  segments  in 
accordance  with  the  schedule  set  forth 
in  the  Settlement  Agreement.  In 
addition,  NARA  will  identify  and  return 
any  additional  private  or  personal 
segments  to  the  Nixon  estate,  at 
approximately  the  time  that  NARA 
proposes  each  segment  for  public 
release. 
***** 

5.  Section  1275.44  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 


§1275.44 
fair  trial. 


Rights  and  privileges;  right  to  a 


(         (e)(1)  In  place  of  the  right  to  make  all 
^  other  objections  with  respect  to  the  tape 
segments  that  NARA  has  designated  as 
abuses  of  governmental  power 
materials,  the  Nixon  estate  may  object  to 
their  release  only  on  the  ground  that 
such  designation  by  NARA  is  clearly 
inconsistent  with  the  term  "abuses  of 
governmental  power"  as  used  in 
§  104(a)(1)  of  the  Presidential 
Recordings  and  Materials  Preservation 
Act  (PRMPA)  and  defined  in 
§  1275.16(c).  as  qualified  by 
§  1275.50(b).  Any  such  objection  may 
not  be  based  on  isolated  instances  of 
alleged  failure  by  NARA  to  apply  the 
appropriate  review  standard,  but  only 
on  a  pattern  of  misapplication  of  the 
requirements  of  the  PRMPA  and  its 
implementing  regulations.  Further,  any 
such  objection  must  be  accompanied  by 
specific  examples  of  alleged  review 
errors  and  contain  sufficient 
information  to  enable  the  review  panel 
of  three  Presidential  Library  archivists 
appointed  by  the  Archivist,  as  described 
in  the  Settlement  Agreement,  Appendix 
A  to  this  Part,  to  locate  those  examples 
readily. 

(2)  If  an  objection  is  made  by  the 
Nixon  estate  to  the  abuses  of 
governmental  power  tape  segments,  the 
matter  shall  be  immediately  referred  to 
a  panel  of  three  Presidential  Library 
archivists  appointed  by  the  Archivist  as 


set  forth  in  the  Settlement  Agreement, 
Appendix  A  to  this  Part.  The  decision 
of  the  panel  shall  be  either  that  the 
Nixon  estate's  objection  is  sustained  or 
that  it  is  rejected.  The  decision  shall 
include  a  brief  statement  of  the  fwnels 
reasons,  but  it  need  not  include  an  item- 
by-item  determination.  In  deciding 
whether  the  designation  by  NARA  of  the 
material  proposed  to  be  released  is 
clearly  inconsistent  with  the  definition 
of  "abuses  of  governmental  power",  the 
panel  shall  consider  whether  the  release 
would  seriously  injure  legitimate 
interests  of  identifiable  individuals, 
whether  the  errors  suggest  a  pattern  of 
misinterpretation,  and  any  other  factor 
that  bears  on  the  issue  of  whether 
NARA's  designation  of  material  as 
relating  to  "abuses  of  governmental 
power"  was  reasonable,  considered  as  a 
whole.  The  panel's  decision  shall  be 
final  and  binding  on  all  parties  to  the 
Kutler  litigation,  and  no  party  may 
exercise  any  right  to  appeal  to  any 
person,  board,  or  court  that  might 
otherwise  be  available. 

(3)  The  Nixon  estate  may,  at  any  time, 
elect  to  use  the  procedures  outlined  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section  for  the  tape  recordings  other 
than  the  abuses  of  governmental  power 
segments,  except  that  the  standard 
under  which  objections  shall  be  made 
by  the  Nixon  estate,  and  under  which 
the  review  panel  shall  decide  their 
merits,  is  whether  the  release  taken  as 
a  whole  is  plainly  inconsistent  with  the 
requirements  of  the  Presidential 
Recordings  and  Materials  Preservation 
Act  of  1974  and  these  regulations.  If  the 
Nixon  estate  elects  to  use  the 
procedures  in  paragraph  1  of  the 
Settlement  Agreement  (Appendix  A  to 
this  Part)  in  place  of  the  provisions  in 
paragraphs  4  (b)  and  (d)  and  5(c)  of  the 
Settlement  Agreement  for  a  tape 
segment,  the  estate  cannot  subsequently 
revert  back  to  the  formal  objection 
process  set  forth  in  this  section  for  that 
tape  segment. 

§1275.46    [Amended] 

6.  Section  1275.46  is  amended  by 
removing  in  paragraph  (d)  and 
paragraph  (f).  wherever  it  appears,  the 
term  "Archivist  of  the  United  States" 
and  adding  in  its  place  the  term 
"Archivist,"  and  by  removing  in 
paragraph  (i)(2)  the  term  "reasonbly" 
and  adding  in  its  place  the  term 
"reasonably." 

7.  Section  1275.48  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1275.48    Trmsfer  of  materials. 

(a)  The  Archivist  will  transfer  sole 
custody  and  use  of  those  materials 
determined  to  be  private  or  personal,  or 
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to  be  neither  related  to  abuses  of 
governmental  power  nor  otherwise  of 
general  historical  signiHcance.  to  former 
President  Nixon's  estate,  or.  when 
appropnate  and  after  notifying  the 
Nixon  estate,  to  the  former  staff  member 
having  primary  proprietary  or 
commemorative  interest  in  the 
materials:  however,  no  physical  part  of 
anv  original  tape  recording  or  a  master 
preservation  copy  to  which  reference  is 
made  in  §  1275.64  shall  be  transferred  to 
the  heirs  of  former  President.  NARA 
will  maintain  the  original  tape 
recordings  and  a  master  preservation 
copy,  including  the  private  and  personal 
segments,  in  a  manner  consistent  with 
the  PRMPA  and  these  regulations  and 
will  restrict  access  to  all  private  or 
personal  material  on  the  originals  and 
the  master  preservation  copy. 


I1275.M    [AnMrxtod] 

8.  Set:tion  1275  56  is  amended  by 
removing  the  term  "adminsitrative"  and 
replacing  it  with  the  term 

"administrative." 

9.  Se<:tion  1275.64  is  amended  by 
removing  in  paragraph  (b)  the  term 
"Archivists  "  and  replacing  it  with  the 
term  "archivists'"  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

f  1 27S.M    Reproductions  of  tap* 
racordlngs  of  PrMMontM  convorutlons. 

«         •         ■         *         • 

(d)  The  reproduction  for  members  of 
the  public  of  the  reference  copies  of  the 
available  tape  recordings  described  in 
paragraph  (a)  of  this  section  will  be 
permitted  as  follows:  Copies  of  tape 
recordings  will  be  made  available 
following  the  public  release  of  the  last 
of  the  tape  segments  contemplated  in 
§  1275  42(a)  If  the  releases 
contemplated  in  (j  1275  42(a)  are  not 
completed  by  December  31.  1999. 
NARA  will,  beginning  January  1,  2000. 
allow  members  of  the  public  to  obtain 
copies  only  of  the  abuses  of 
governmental  power  tapes,  together 
with  any  other  tapes  publicly  released 
as  of  the  effective  date  of  the  .Settlement 
Agreement.  If  the  releases  contemplated 
in  ^  1275.42(a)  are  not  completed  by 
December  31.  2002.  NARA  will, 
beginning  January  1.  2003.  allow 
members  of  the  public  to  obtain  c:opies 
of  all  tapes  that  have  been  made 
available  to  the  public  by  that  date  and 
tapes  that  subsequently  be<;ome 
available  as  they  are  released  Such 
copying  will  be  controlled  by  NARA  or 
its  designated  contractor  The  fees  for 
the  reproduction  of  the  tape  recordings 
under  this  section  shall  be  those 
presc:ribed  in  the  schedule  set  forth  in 
part  1258  of  this  chapter  or  pertinent 


successor  regulation,  as  that  schedule  is 
amended  from  time  to  time. 

(e)  The  Archivist  shall  produce  and 
maintain  a  master  preservation  copy  of 
the  original  tape  recordings  for 
preservation  purposes. 

10.  Section  1275.66  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1 1 275.66    Roproduction  end  MJttMnticatKMi 
of  othor  matMlata. 

(a)  Copying  of  materials  other  than 
tape  recordings  described  in  §  1275.64 
may  be  done  by  NARA.  by  a  contractor 
designated  by  NARA,  or  by  researchers 
using  self-service  copiers.  Such  self- 
service  copying  shall  be  done  in 
accordance  with  the  NARA  policy  on 
self-service  copying  set  forth  at  36  CFR 
1254.71.  to  ensure  that  such  copying 
will  not  harm  the  materials  or  disrupt 
reference  activities. 


{1275.70    [AnwndMf] 

11.  Section  1275.70  is  amended  by 
removing  in  paragraph  (a)  the  term  "an 
Archivist"  and  adding  in  its  place  the 
term  "an  archivist"  and  by  removing  in 
paragraph  (b)  the  term  "NARA 
Archivists"  and  adding  in  its  place  the 
term  "NARA  archivists." 

•         ••**« 

12.  Appendix  A  to  Part  1275  is  added 
to  read  as  follows: 

Appenidx  A — Settlement  Agreement 

.Settlement  Agreement  filed  April  12.  1996. 
in  Stanley  I  KuUer  and  Public  Citizen  v.  John 
W  (.Mrlin.  Archivist  of  the  United  States,  amd 
William  E  Griffin  and  John  H.  Taylor.  Co- 
fxecutors  of  Richard  M.  Nixon's  Estate,  Civil 
Action  No.  92-0662-NHI  (D.D  C)  (Johnson. 
I) 

Settlement  Agreement 

This  .Settlement  Agreement  ("Agreement'") 
IS  made  by  and  entered  into  among  plaintiffs 
Stanley  I.  Kutler  and  Public  Citizen: 
defendantycross-claim  defendant  John  W. 
Carlin.  in  his  ofTicial  capacity  as  Archivist  of 
the  United  .States:  and  defendant-intervenors/ 
cross-claimants  John  H.  Taylor  and  William 
E.  (iriffin.  co-executors  of  the  estate  of 
Richard  M.  Nixon  ('"the  Nixon  estate"),  in  the 
dbuve-entitled  action  by  and  through  the 
parties"  undersigned  attorneys. 

It  IS  hereby  agreed,  by  and  among  the 
parties,  appearing  through  their  undersigned 
attorneys,  that  this  action  is  piartially  settled 
on  the  fallowing  terms: 

Terms  of  Agreement 

l(dl  As  suun  as  practicable,  the  National 
An:hives  and  Records  Administration  ("the 
Art.hives")  will  publicly  release  the  segments 
of  tap«-  recordings  made  during  the 
Presidency  of  Richard  M  Nixon  ("tape 
recordings "  or  "tapes")  identified  by  the 
.^rchlves  as  relating  to  "abuses  of 
Hovernniental  power."  as  defined  bv  36 
CF  R  Part  1275.  along  with  the 
corresponding  portions  of  the  tape  log  and 


any  other  finding  aid.  The  date  of  that 
release,  which  is  expected  to  be  on  or  about 
November  15. 1996.  shall  be  determined  in 
the  following  manner. 

(b).  No  later  than  April  15. 1996.  the 
Archives  shall  deliver  to  an  agent  of  the 
Nixon  estate  a  copy  of  the  approximately  201 
hours  of  abuses  of  governmental  power  tape 
segments  that  it  proposes  to  release,  together 
with  the  corresponding  portions  of  the  tape 
log  and  any  other  finding  aid,  for  review  by 
ihe  Nixon  estate  to  determine  whether  it 
intends  to  object  to  the  release.  The  Archives 
agrees  to  provide  a  period  of  orientation  to 
the  designated  Nixon  estate  agent  with 
respect  to  the  review  of  the  abuses  of 
governmental  power  tape  segments  and  to  be 
available  to  respond  to  questions  thereafter. 

(c).  In  place  of  the  right  to  make  all  other 
objections  with  respect  to  the  tape  recordings 
that  the  Archives  has  designated  as  abuses  of 
governmental  piower  materials,  the  Nixon 
estate  agrees  that  it  may  object  to  their  release 
only  on  the  ground  that  such  designation  by 
the  Archives  is  clearly  inconsistent  with  the 
term  ""abuses  of  governmental  power"  as 
used  in  section  104(a)(1)  of  the  Presidential 
Recordings  and  Mateiials  Preservation  Act  of 
1974  (""the  Act"").  44  U.S.C.  8  2111  note,  and 
deRned  in  36  C.F.R.  1275.16(c).  as  qualified 
by  36  CFR.  1275.50(b).  Any  such  objection 
shall  t>e  in  writing  and  may  not  be  t>ased  on 
isolated  instances  of  alleged  failure  by  the 
Archives  to  apply  the  appropriate  review 
standard,  but  only  on  a  pattern  of 
misapplication  of  the  requirements  of  the  Act 
and  its  implementing  regulations.  Further, 
any  such  objection  must  be  accompanied  by 
specific  examples  of  alleged  review  errors 
and  contain  sufficient  information  to  enable 
the  review  panel  descritied  in  subparagraph 
1(e)  Ixelow  to  locate  those  examples  readily. 
Nothing  in  this  paragraph  shall  preclude  the 
Nixon  estate  and  the  Archives  h^m  having 
informal  discussions  regarding  the 
appropriate  treatment  of  any  of  the  abuses  of 
governmental  power  tape  segments. 

(d).  The  Nixon  estate  shall  have  until 
October  1. 1996.  to  submit  any  objection  in 
accordance  with  subparagraph  1(c)  above.  If 
no  such  objection  is  filed,  the  Archives  shall 
proceed  to  issue  a  notice  of  proposed  release 
pursuant  to  36  CF.R.  1275.42  as  soon  as 
possible,  but  no  later  than  October  15. 1996. 

(e).  If  an  objection  is  made,  the  matter  shall 
be  immediately  referred  to  a  panel  of  the 
following  three  Presidential  Library 
archivists:  David  Alsobrook.  Frances  Seeber, 
and  Claudia  Anderson.  If  any  of  these  three 
persons  is  unable  to  serve,  the  Archivist  shall 
appoint  a  substitute  who  is  acceptable  to  the 
other  jjarties. 

[f).  The  panel  shall  have  such  access  to  the 
tapes  as  it  deems  necessary  to  make  its 
decision.  The  decision  of  the  panel  shall  be 
either  that  the  Nixon  estate's  objection  is 
sustained  or  that  it  is  rejected.  The  decision 
shall  include  a  brief  statement  of  the  panels 
reasons,  but  it  need  not  include  an  item-by- 
item  determination.  In  deciding  whether  the 
designation  by  the  Archives  of  the  material 
proposed  to  he  released  is  clearly 
inconsistent  with  the  definition  of  ""abuses  of 
governmental  power."  the  panel  shall 
consider  whether  the  release  would  seriously 
injure  legitimate  interests  of  identiflable 


individuals,  whether  the  errors  suggest  a 
pattern  of  misinterpretation,  and  any  other 
factor  that  bears  on  the  issue  of  whether  the 
Archives'  designation  of  material  as  relating 
to  abuses  of  governmental  power  was 
reasonable,  considered  as  a  whole.  The 
decision  of  the  panel  shall  be  made  within 
sixty  (60)  days  of  the  date  of  the  objection. 
However,  if  the  panel  determines  that 
exceptional  circumstances  interfere  with  its 
ability  to  meet  this  deadline,  the  panel  shall 
have  up  to  an  additional  sixty  (60)  days  to 
make  its  decision.  The  Archives  shall  notify 
the  other  parties  of  the  need  for  an  extension 
and  briefly  descril)e  the  reasons  therefor.  The 
panel's  decision  shall  be  final  and  binding  on 
all  parties,  and  no  pwrty  may  exerrise  any 
right  to  appeal  to  any  person,  board,  or  court 
that  might  otherwise  be  available.  Nothing 
contained  in  this  Agreement  shall  preclude 
the  panel  from  advising  the  Archives  of  anv 
particular  processing  errors  that  it  believes 
may  have  been  made,  but  the  Archivist  shall 
make  the  final  determination  as  to  whether 
to  accept  such  advice. 

(g).  If  the  objection  of  the  Nixon  estate  is 
sustained,  the  Archives  shall  re-review  the 
tapes  sufficiently  to  address  the  concerns 
raised  by  whatever  aspect  of  the  objection  is 
sustained.  At  the  conclusion  of  such  re- 
review,  the  same  process  of  review,  first  by 
the  Nixon  estate  and  then  by  the  panel  in  the 
event  of  further  objection,  shall  be  repeated 
for  those  tape  segments  concerning  the 
subject  matter  of  the  sustained  objection 
prior  to  any  release  of  tajje  recordings 
designated  as  relating  to  abuses  of 
governmental  power. 

(h).  The  Nixon  estate  agrees  to  inform  the 
Archives  and  plaintiffs  whether  it  intends  to 
file  objections  as  soon  as  it  has  made  its 
decision.  If  there  is  an  objection  by  the  Nixon 
estate  and  it  is  overruled,  the  Federal 
Register  notice  shall  be  published  within  ten 
(10)  days  of  the  date  of  the  paneTs  decision. 

(i).  If.  following  the  Federal  Register 
notice,  no  objection  by  other  individuals  to 
a  release  is  received  within  the  time  provided 
by  law.  the  Archives  shall  release  the  tape 
recordings  within  ten  (10)  days  after  such 
time  has  expired.  If  objections  are  received, 
they  shall  be  promptly  considered  by  the 
Archives  and  shall  be  decided  as  soon 
thereafter  as  practical.  Any  materials  as  to 
which  an  objection  to  release  has  been  timely 
filed  shall  not  be  released  until  such 
objection  has  been  resolved  pursuant  to  36 
CF.R.  1275.44.  All  materials  not  objected  to 
shall  be  released  no  later  than  thirty  (30)  days 
after  the  tiipe  for  objections  has  expired, 
provided  that  the  Archives  may  withhold  any 
additional  conversation  to  which  no 
objection  has  been  made,  pending  final 
resolution  of  an  objection  to  another 
conversation,  if  (i)  such  additional 
conversation  is  in  close  proximity  on  the 
tapes  to  the  objected-to  conversation  and  it 
would  be  burdensome  for  the  Archives  to 
separate  out  the  releasable  and  objected-to 
piortions.  or  (ii)  the  subjects  of  the  releasable 
and  the  objected-to  conversations  are  closely 
related  to  one  another  and  the  Archives 
determines  that  it  might  be  misleading  or 
might  unfairly  prejudice  a  living  individual 
to  release  only  one  conversation.  Any  release 
under  this  Agreement  shall  include  the 


corresponding  portions  of  the  tape  log  and 
any  other  finding  aid. 

(j).  The  Archives  shall  send  to  plaintiff 
Kutler.  to  arrive  no  later  than  the  day  that  the 
release  of  the  tapes  occurs,  a  copy  of  the 
portions  of  the  tape  log  and  any  other  finding 
aid  that  correspond  to  the  tapes  being 
released.  The  Archives  shall  also  make 
suitable  arrangements  for  plaintiff  Kutler  to 
listen  to  such  tapes  on  the  date  of  their 
release,  and/or  on  such  other  subsequent 
business  days  as  plaintiff  Kutler  shall 
designate. 

2(a).  Although  the  Agreement  provides  that 
the  Archives  will  identif\-  and  return  to  the 
Nixon  estate  a  copy  of  any  private  or 
personal  materials  identified  on  the  tapes, 
thi-  parties  have  been  unable  to  reach 
agreement  regarding  the  Archivist's  retention 
and  maintenance  of  the  original  tape 
recordings  in  their  entirety,  including  those 
segments  deemed  to  be  private  or  personal, 
along  with  a  master  preservation  cop\.  The 
government's  position  is  that  it  is  complying 
with  the  Act  by  retaining  the  original  tapes 
and  a  master  preservation  copy,  including 
those  portions  containing  private  or  p>ersonal 
conversations.  The  Nixon  estate's  p>osition. 
with  which  plaintiffs  agree,  is  that  the  family 
has  statutory,  constitutional,  and  other  rights 
that  prevent  the  Archives  from  retaining 
private  or  personal  matenals.  on  both  the 
original  tap»es  and  all  copies. 

(b).  The  parties  have  agreed  to  litigate  the 
issue  described  in  subparagraph  2(a)  above. 
including  the  validity  of  36  CF.R.  1275.48(a) 
and  1275.64(e)  as  proposed  for  amendment. 
The  parties  further  agree  that  the  Court  shall 
retain  jurisdiction  of  that  issue,  as  provided 
in  paragraph  14  below,  and  that  the  right  to 
litigate  this  issue  includes  the  right  to  seek 
review  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  and  the 
United  States  Supreme  Court.  If  there  is 
litigation  between  the  Nixon  estate  and  the 
Archivist  over  the  issue  described  in 
subparagraph  2(a)  above,  the  plaintiffs  shall 
support  the  Nixon  estate  in  any  such 
litigation  by  filing  a  brief  supporting  the 
estate's  position  in  District  Court.  The  parties 
agree  to  make  all  reasonable  efforts  to 
expedite  resolution  of  this  issue. 

(c).  This  Agreement  and  all  discussions, 
negotiations  and  exchanges  of  information 
leading  to  it  shall  be  entirely  without 
prejudice  to  any  positions  the  parties  may 
take  in  the  event  of  such  litigation.  Nothing 
in  this  Agreement,  in  any  discussions  leading 
to  it.  or  in  any  information  or  materials 
exchanged  by  the  parties  as  part  of  the 
mediation  may  be  relied  on  or  disclosed  by 
any  party  to  support  or  rebut  the  position  of 
any  party  with  respect  to  the  treatment  of 
private  or  personal  materials  on  the  original 
tafies.  Nothing  in  this  subparagraph  prevents 
^y  party  from  expressing  its  understanding 
as  to  the  meaning  and  efiiect  of  the  legal 
position  of  another  party. 

3.  The  Archives  will  provide  to  the  Nixon 
estate  any  additional  private  or  personal 
materials  at  approximately  the  time  that  the 
Archives  proposes  each  segment  identified  in 
paragraphs  4  and  5  below  for  public  release. 
Any  additional  copies  of  that  material  (other 
than  on  a  master  preservation  copy,  the 
status  of  which  will  be  determined  in 


accordance  with  the  resolution  of  the  issue 
as  described  in  subparagraph  2(a)  atiove). 
will  be  destroyed  by  appropriate  method, 
with  appropriate  means  of  venfication 

4(a).  The  second  group  of  tapes  to  be 
processed  for  release  is  the  approximately 
278  hours  recorded  in  the  Cabinet  Room  The 
projected  date  for  publishing  a  notice  of 
proposed  opening  of  tapes  in  ttiat  group  is 
August  1. 1997.  The  Archives  will  make  the 
Cabinet  Room  tapes  proposed  for  release 
available  to  the  Nixon  estate  in  no  fewer  than 
four  (4)  segments.  The  process  by  which 
those  tapes  will  be  reviewed  by  the  Nixon 
estate,  and  the  objections  handled  by  the 
Archives,  is  set  forth  in  the  following 
subparagraphs  of  this  paragraph  4. 

(b).  The  Nixon  estate  agrees  to  review  each 
segment  as  it  is  received  and  promptly  to  call 
to  the  attention  of  the  Archives  anv  concerns 
that  It  may  have.  The  Archives  and  the  Nixon 
estate  agree  to  attempt  to  work  out  their 
differences  informally  in  order  to  minimize 
any  objections  to  a  proposed  release  To 
facilitate  informal  consultation  between  the 
Nixon  estate  and  the  Archives  concerning  the 
tape  review,  the  Archivist  shall  designate  a 
panel  member  identified  in  subparagraph 
1(e)  above  who  will  serve  as  a  contact  with 
the  Nixon  estate  and  assure  access  to 
information  relating  to  Presidential  liljraries 
practices  and  procedures  that  may  arise  in 
the  course  of  the  taf)e  review  The  designated 
individual  will  be  responsible  for  assuring 
that  the  Nixon  estate  has  access  to  the 
appropriate  person  to  answer  its  concerns. 
The  Nixon  estate  mav  communicate  with  the 
designated  individual  orally  or  in  writing.  If 
the  .Archives  agrees  with  the  Nixon  estate 
that  any  portion  of  a  segment  that  has  been 
sent  to  the  Nixon  estate  as  a  proposed  release 
should  not  be  released,  the  .Archives  shall 
assure  that  there  is  appropriate 
documentation  to  reflect  that  change. 

(c).  The  Nixon  estate  will  have  a  period  of 
at  least  six  (6)  months  in  which  to  review  all 
of  the  Cabinet  Room  tapes,  beginning  on  the 
date  the  Archives  makes  the  first  installment 
of  such  tapes  available  to  the  estate  for 
review  (but  in  no  event  will  the  six  (6) 
months  begin  earlier  than  November  15. 
1996).  During  the  review  of  the  Cabinet  Room 
tapes,  the  Nixon  estate  will  employ  an  agent 
or  agents  who  will  spend  an  average  of  at 
least  thirty  two  (32)  hours  a  v>reek  (total)  in 
actual  review  of  the  tapes.  The  Nixon  estate 
may  request  &x)m  the  Archives  an  extension 
of  the  six-month  review  period,  which  the 
.Archives  shall  grant  if  good  cause  is  shown. 

(d).  If.  during  its  review,  the  Nixon  estate 
becomes  aware  that  there  are  materials 
proposed  for  release  that  it  believes  should 
not  be  heard  even  by  individuals  on  the 
registry  list,  it  will  prompUy  advise  the 
Archives  of  any  such  materials  so  that  they 
can  be  reviewed  and/ or  segregated  by  the 
Archives  t)efbre  any  other  individual  is 
permitted  to  listen  to  them.  The  Nixon  estate 
will  cooperate  with  the  .Archives  so  that  the 
required  Federal  Register  notice  is  published 
as  soon  as  possible,  but  in  no  event  shall 
such  notice  be  provided  later  than  ten  (10) 
days  after  the  time  the  Nixon  estate 
completes  its  review.  Final  objections  from 
the  Nixon  estate  to  the  release  of  portions  of 
the  tapes  shall  be  filed  in  accordance  with  36 


17848  Federal  Register  /  Vol    61 


No.  79  /  Tuesday.  April  23.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  79  /  Tuesday,  April  23,  1996  /  Rules  and  Regulations         17849 


ilF  R  Part  li7S  lui  latpr  th.in  the  iLite  tt)r 
filinmib|«tiiins  b\  otht-r  (>'rs<>iis  Theroattcr. 
subie*  t  to  pdniKTHph  '  bt-lnw  lh»-  pruvisioiis 
of  subparanraphs  Uilanii  Hi)  abovf  will 

apply 

=>(a)  Th«'  r»'mainin(<  taiws  (onsistmn  of 
appriiximati-lv  IMH  hours  shall  l)»'  prm  cssi-d 
fur  rpl»>«se  in  five  |SI  s«-ttm<'nls   H«s  aiisc  the 
pr^M  is«'  numk)»'r  of  hours  of  tapt's  lor  eac  h 
miinlh  I  annul  r«a(iil\  tn-  lictcniiiruHl.  the 
panifs  havf  anr»'t'<t  to  ilivuic  thi-  n'U>asfs  into 
the  s«'^ments  set  torth  tx-low  The  An  hives 
will  be)4in  pri«  essinK  |whi<  h  int  liules.  but  is 
not  iimiteii  to  ta|w  review    preparing  tapes 
tor  ile<  lassifu  atuin  n-v  lew   tape  editing  and 
produi  tion  of  tlnilinn  aids)  ed(  h  segnv-nt 
i)etore  priH.essm)i  of  the  pr^'cedmn  s»)(tnient  is 
t.ont  luded   Prix  i'stm\i  of  the  Iap«*s  in  eat.h 
st-nnient  IS  pmiet  te(i  to  take  from  afnjut 
("iftepn  11^)  to  about  twenty  thre«'  il.i) 
nionlhs   The  approximale  mimlx'r  of  hours  of 
ta[>«>s  to  Ih-  n-\iewed  in  eai  h  segment  is  set 
forth  in  Parentheses  in  the  following  listing 
of  the  segments   The  proiei  ted  iiuniN-r  ot 
months  U'twt-en  the  i umpletion  of  the 
An  hives   prvx  essing  of  the  immediately 
pre<  eding  s»-ginenl  and  the  completion  of  the 
Art  hues  pnn  essing  of '-ai  h  listed  segment 
IS  set  forth  in  tinu  kels 

1  February  147i-li.lv  l>r  1  n  I'  hours)  |H 
months! 

2  August  1971-De(eniUT  h:"!  .-JOS  hours) 
|7  months! 

J  lanuarv  1472-|une  1972  (440  hours)  17 
monthsl 

4  July  iy72-<Xtober  1972  (410  hours)  |6 
monthsl 

5  \ovemb«'r  1472-lulv  197;i  (h4H  hours)  1 10 
months! 
lb)  The  time  estimates  in  this  Agrci-meiit 

are  not  enfort  eable  as  suf  h.  tiut  the  parties 
,igr»f  to  have  the  (lourl  retain  lurisdution  to 
I  (insider  r»'quests  that  it  enter  a  binding  order 
setting  a  s<  hedule  for  the  An  hives  to 
1  uiiiplete  the  priK  essing  ot  the  taj^s  No 
)i.irt\  may  seek  sui  h  an  order  unless  that 
party  first  provides  twenty  I  JO)  days'  written 
uotK  e  to  the  other  parties  ol  that  party's 
intention  to  sf»'k  sin  h  .iii  ureter   Further,  no 
party  mav  seek  sui  h  an  oriler  exi  ept  on  the 
ground  that  the  .\rt.hives  has  unreasonafily 
tailed  to  meet  the  estimates  lontained  herein 
tn  a  substantial  amount   The  type  of  ppMit 
that  will  demonstrate  reasonafileness  on  the 
part  ot  the  An  hives  in  this  regard  mav 
ini.lude  hut  will  not  net  essarilv  Ih-  limited 
to.  d  showing  that  the  Art  hives  is  reasonably 
aliucating  its  resoun  es  among  its  various 
programs  and  <u  tivities  m  the  event  that  it 
e\p«;rientes  a  shortage  of  resourtes, 
including  any  o<  <  asioneti  by  t  t)urt  oriler 

(c)  Portions  of  each  segment  pro*  essed  l)y 
the  Archives  shall  l>e  pnivided  to  the  Nixon 
pstate  whi'ii  the  prix  essing  of  eat  h  month  of 
tacH-  riHorded  rn.ilerial  is  lomplefed.  unless 
there  are  a  very  lew  hours  for  two  12)  or  more 
months,  whii  h  may  then  U-  lomtnned  into 
a  single  unit   During  its  rev  lew  of  the 
i.hn)ntik)gii  dl  tape  segments,  the  Nixon  estate 
will  employ  an  agent  or  agents  who  will 
»p»'nd  an  average  of  at  least  thirty  two  (32) 
hours  a  week  Itotall  in  actual  n^view  of  the 
td|y«>s   forty  eight  148)  wet-k'i  of  the  year   .■Vs 
Its  r»>v  lew  of  the  tapes  pnx  eetls.  the  Nixon 
estate  shall  provide  a  written  n'port  of  its 
prv>tyess  to  the  .An  hives  and  the  plaiiititts  on 


a  birrionthly  basis.  The  report  shall  include 
the  numf>er  of  hours  worked  in  each  week. 
the  numlx»r  of  hours  of  tapes  reviewed  in 
eat  h  week,  and  the  Nixon  estate's  projected 
(  ompletion  date  for  review  of  the  segment 
I  urrently  under  review.  The  provisions  of 
subparagraphs  4(b)  and  4(dl  above  shall 
apply  to  the  review,  objections,  and  releases 
with  respect  to  the  chronological  tape 
sj-gments  subject  to  paragraph  7  below. 

(li)  If  one  of  the  other  parties  to  this 
Agr»?«'meni  determines  that  the  Nixon  estate's 
rev  lew  is  not  b«'ing  conducted  diligently  or 
in  giMid  faith,  or  that  the  estates  estimated 
( iimpletion  ilale(s)  of  one  or  more  segments 
IS  unreasonable,  that  partv  may  petition  the 
.^rchlvlst  to  establish  an  earlier  date(s)  for  the 
(imipletion  of  the  review  of  that  segment 
and/or  of  future  segments.  Any  such  dafe(s) 
established  by  the  Archivist  shall  provide  the 
Nixon  estate  with  a  reasonable  oppiortunity  to 
pnitt-t  t  and  assert  its  interests  without 
unduly  tielaving  the  release  of  the  tapes,  and 
shall  be  based  upon  consideration  of  the 
prog.'ess  of  the  .\rchives'  review  and  its 
St  heiluleii  I  ompletion  date(s).  the  progress  to 
tiate  of  the  estate  s  leview.  and  the  time 
reasonably  ntK.essarv  to  complete  the  estate's 
review  and  to  formulate  and  present  any 
otiiei  turns  The  .Archives  may  also  propose 
earlier  dates  for  the  completion  of  the  review- 
by  the  Nixon  estate  on  the  basis  provided  for 
in  this  subparagraph   if  a  proposal  for  an 
earlier  date  is  rrade.  the  Nixon  estate  will 
have  a  reasonable  opportunity  to  respond. 

6.  Once  (he  .Archives  has  completed 
processing  the  approximately  2338  hours  of 
tap«'s  discussed  in  paragraph  5  above,  and 
has  made  rom^sponding  releases,  the 
An  hives  thai!  identify  any  additional  copies 
of  partial  tape  segments  in  its  possession   If 
the  .Art  hives  determines  that  some  or  all  of 
sut  h  ailditional  partial  tape  segments  are 
iluplicative  of  anv  tape  recordings  that  it  has 
alr»>adv  pr(x:essed.  the  .\rr.hives  may  dispose 
of  the  duplicative  tape  segments,  following 
notifiiiation  to  the  parties,  subject  to 
paragraph  t  above  To  the  extent  that  such 
pariM)  tape  segments  are  not  duplit.ative  of 
the  tape  re<(irdings  already  processed,  the 
.\n  hives  shall  promptly  process  such  non- 
duplit  ative  portions  and  shall  treat  any 
portions  determined  to  be  private  or  personal 
consistently  with  the  resolution  of  the  issue 
to  \h-  litigated  as  described  in  paragraph  2 
above. 

7la)   After  t  ompletion  of  the  procedures 
tiesi  ribed  in  paragraph  4  atxive.  the  (^.abinet 
Koom  tapes  that  are  found  to  be  releasable 
under  paragraph  4  above  mav  be  released  if 
either  thert^  has  been  a  final  decision  by  the 
district  court  on  the  issue  to  be  litigated  as 
described  in  subparagraph  2(al  above,  or  the 
release  is  schetiuled  after  April  1    1998. 
whii  hever  of  these  two  events  happens 
sooner 

(b)  After  completion  of  the  procedures 
(lest  rilx'ti  in  paragraph  5  aliove.  the  tapes 
des(  ritx-il  in  paragrajih  ,S(a)  al)ove  that  are 
fountl  to  be  reieasable  mav  Ix-  released  if 
either  there  has  been  a  final  judgment  by  the 
district  court,  which  is  not  subject  to  further 
review  bv  app»'al  or  certiorari,  with  regard  to 
the  issue  to  iie  litigated  as  desciibed  m 
sutiparagraph  2(al  above  or  there  has  been  a 
final  decision  bv  the  United  States  Court  of 


.Appeals  for  the  District  of  Columbia  Circuit 
on  this  issue,  or  the  release  is  scheduled  to 
take  place  after  November  1 .  1999.  whichever 
of  these  three  events  happens  sooner. 

(c).  As  used  in  subparagraphs  7(a)  and  (b) 
above,  the  term  "final  decision"  means  a 
decision  not  subject  to  reconsideration  under 
Rule  59  of  the  Federal  Rules  of  Civil 
Procedure,  or  Rules  35  or  40  of  the  Federal 
Rules  of  Appellate  Procedure,  respectively. 

8.  The  Nixon  estate  may.  at  any  time,  elect 
to  use  the  procedures  in  paragraph  1  above 
with  respect  to  any  tape  segment  in  place  of 
the  provisions  of  paragraphs  4(b)  and  (d)  and 
5(c)  above,  with  the  following  substitution; 
The  standard  under  which  objections  shall  be 
made,  and  under  which  the  panel  shall 
decide  their  merits,  is  whether  the  release 
taken  as  a  whole  is  plainly  inconsistent  with 
the  requirements  of  the  Act  and  its 
implementing  regulations.  Provided, 
however,  that  once  the  Nixon  estate  elects  to 
use  the  procedures  in  paragraph  1  above  in 
place  of  the  provisions  in  paragraphs  4(b) 
and  Id)  and  5(c)  above,  it  cannot 
subsequently  revert  back  to  the  formal 
objection  process  set  forth  in  36  C.F.R.  Part 
1275  for  that  tape  segment. 

9  Within  thirty  (30)  days  of  the  Court's 
entry  of  an  order  as  described  in  paragraph 
14  below,  the  .Archivist  shall  designate  a 
particular  person  who  shall  be  responsible 
for  responding  to  reasonable  inquiries  from 
the  plaintiffs  on  the  status  of  the  releases  and 
objections.  Such  designation  may  be  changed 
at  anv  time  at  the  Archivist's  discretion  by 
a  notice  to  plaintiffs  through  their  counsel. 

10.  If  the  Archives  appoints  a  Senior 
Archival  Panel  as  defined  in  36  C.F.R. 
1275.46(d)  and  (e).  no  party  to  the  Agreement 
mav  object  to  the  appointment  of  such  a 
panel  on  the  ground  that  the  suggestion  to 
appoint  such  a  panel  was  originated  by  an 
individual  other  than  the  processing 
archivists  assigned  to  the  .Archives'  Nixon 
Presidential  Materials  Staff 

11.  The  Archives  will  allow  members  of 
the  public  to  obtain  copies  of  publicly 
accessible  portions  of  the  tapes  after  the 
releases  described  in  paragraph  5  above,  are 
completed,  provided,  however,  that  if  the 
releases  described  in  paragraph  5  above  are 
not  completed  by  December  31.  1999.  the 
Archives  will  allow  members  of  the  public  to     ^ 
obtain  copies  only  of  the  abuses  of  / 
governmental  power  tapes,  together  with  any/ 
other  tapes  publicly  released  as  of  the  date    / 

of  the  filing  of  this  Agreement  with  the  Court, 
beginning  January  1.  2000.  Further  provided, 
that  if  the  releases  described  in  paragraph  5 
above  are  not  completed  by  December  31 . 

2002.  the  .Archives  will,  beginning  lanuary  1, 

2003.  allow  members  of  the  public  to  obtain 
copies  of  all  tapes  that  have  been  made 
available  to  the  public  bv  that  date  and  tapes 
that  subsequently  become  available,  as  they 
are  released 

1 2(a).  Promptly  after  the  Court  enters  the 
Oriler  pniv.ded  for  m  paragraph  14  below, 
plaintiff  Kutler  will  withdraw  his  request 
under  the  Fn-edom  of  Information  Act,  5 
US  C  552.  for  any  «nd  all  tape  logs  and 
other  finding  aids,  which  is  pending  in 
Kutlerv  Carlin.  ef  a/.Civ  A.  No.  92-0661- 
NH)  (D  DC  )  In  all  other  respects,  plaintiff 
Kutler's  request  in  that  action  shall  be 
unaffected  by  this  Agreement. 


(b).  Nothing  in  this  Agreement  shall  affect 
the  processing  by  the  Archives  of  any 
dictabelts,  which  are  a  collection  of 
recordings  of  former  President  Nixon  and 
other  White  House  staff  members  dictating 
memoranda,  correspondence  and  speech 
drafts,  that  are  included  in  the  materials  that 
are  subject  to  the  Act. 

13.  Pursuant  to  Rule  315  of  this  Court,  the 
plaintiffs  and  the  defendant  shall  attempt  to 
resolve  the  plaintiffs'  claim  for  attorneys'  fees 
and  expenses  and  shall  advise  the  Court  no 
later  than  forty-five  (45)  days  after  this  Court 
has  entered  the  Order  provided  for  in 
paragraph  14  below  on  whether  they  have 
been  able  to  resolve  the  issue  of  attorneys' 
fees  and  expenses.  If  no  resolution  has  been 
reached,  they  will,  at  that  time,  recommend 

a  schedule  to  the  Court  to  resolve  such  claim. 

14.  The  p>arties  agree  to  the  dissolution  of 
the  preliminary  injunction  entered  on  August 
9, 1993,  and  dismissal  with  prejudice  of  this 
action,  including  all  claims  and  cross-claims, 
except  for  the  issue  to  be  litigated  as 
described  in  subparagraph  2(a)  above,  and 
any  fees  and  expenses  claimed  pursuant  to 
paragraph  13  above,  by  filing  the  attached 
Joint  Motion  to  Vacate  Preliminary 
Injunction  and  to  Dismiss  Claims,  and  the 
attached  Consent  Order.  The  ptarties  agree 
that  the  Court  shall  retain  jurisdiction  to:  (a) 
Consider  the  entry  of  an  order  in  accordance 
with  the  terms  of  paragraph  5  above:  (b) 
resolve  the  issue  to  be  litigated  as  described 
in  subparagraph  2(a)  above;  (c)  determine  any 
fees  and  expenses  claimed  pursuant  to 
paragraph  13  above;  and  (d)  for  the  purpose 
of  enforcing  the  terms  of  this  Agreement.  The 
parties  further  agree  that  such  jurisdiction, 
except  with  resp>ect  to  the  issue  described  in 
paragraph  2  above,  will  be  retained  only  until 
the  later  of  the  implementation  of  paragraph 
11  above  or  the  completion  of  the  releases 
called  for  in  paragraph  5  above.  Plaintiffs  and 
the  Nixon  estate  further  agree  that  they  will 
not  challenge  any  regulations  issued  by  the 
Archives  which  implement  and  are 
consistent  with  this  Agreement. 

15.  The  terms  of  this  Agreement  may  not 
be  altered  except  with  the  yvritten  consent  of 
the  [>arties.  Nothing  in  this  Agreement 
constitutes  an  admission  of  liability  or 
wrongdoing  on  the  part  of  any  party. 

Executed  this  12th  day  of  April,  1996. 

For  Plaintiffs  Stanley  I.  Kutler  and  Public 
Citizen: 

Alan  B.  Morrison, 

(D.C.  Bar  No.  073114).  Public  Citizen 
LiUgation  Croup.  1600  20th  Street  NW.. 
Washington.  DC  20009.  (202)  58&-1000. 

For  Defendant  John  W.  Carlin: 
Anne  L.  Weismann, 
(D.C.  Bar  No.  298190) 
Judry  L.  Subar, 
(D.C.  Bar  No.  347518) 


Alina  S.  Kofsky, 

(D.C.  Bar  No.  419093).  Department  of  Justice. 
Federal  Programs  Branch,  Gvi]  Division.  901 
E  Street  NW..  Room  1010.  Washington.  DC 
20530.(202)514-4523. 

For  Defendant-Intervenors  John  H.  Taylor 
and  William  E.  Griffin: 

Herbert  J.  Miller. 

(DC.  Bar  No.  026120) 

R.  Stan  Mortenson. 

(D.C.  Bar  No.  114678) 

Scott  L.  Nelson. 

(DC.  Bar  No.  413548) 

Ellen  Fels  Berkman. 

{D.C.  Bar  No.  433310) 

Miller,  Cassidy.  Larroca  &  Lewrin, 

2555  M  Street.  NW..  Washington.  DC 20037. 
(202)  293-6400. 

Dated:  April  18, 1996. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  96-9974  Filed  4-22-96:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  572 

[Docket  No.  94-31] 

Information  Form  and  Post-Effective 
Reporting  Requirements  for 
Agreements  Among  Ocean  Common 
Carriers  Subject  to  the  Shipping  Act  of 
1984 

agency:  Federal  Maritime  Commission. 

ACTION:  Final  Rule;  Extension  of  time  for 
filing  Petition  for  Reconsideration. 

summary:  On  March  21.  1996,  (61  FR 
11564),  the  Federal  Maritime 
Commission  published  a  final  rule 
amending  its  regulations  governing  the 
information  submission  requirements 
for  agreements  among  ocean  carriers 
subject  to  the  Shipping  Act  of  1984. 
Extension  of  time  for  filing  a  petition  for 
reconsideration  has  been  requested  by 
the  Asia  North  America  Eastbound  Rate 
Agreement,  Japan-United  States 
Eastbound  Freight  Conference. 
Transpacific  Westbound  Rate 
Agreement  and  their  members.  The 
request  is  granted;  this  extension  does 
not  affect  the  effective  date  of  the  final 
rule. 

DATES:  Petition  for  Reconsideration  due 
May  19, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  800  North 


Capitol  St..  NW..  Washington.  DC. 

20573.  (202)  523-5725. 

JoMph  C  PoUoag. 

Secretary. 

(PR  Doc  9&-9872  Filed  4-22-96:  8:4S  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphertc 
Administration 

50  CFR  Part  675 

PockM  No.  M01 29019-601»-«1 ;  1.0. 
04179M] 

Qroundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Pacific  Ocean 
Perch  in  the  Western  Aleutian  District 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  the  directed 
fishery  for  Pacific  ocean  perch  in  the 
Western  Aleutian  Ehstnct  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  total  allowable 
catch  of  Pacific  ocean  perch  in  this  area. 
EFFECTIVE  DATE:  12  noon.  Alaslta  local 
time  (A.l.t.).  April  18.  1996.  until  12 
midnight,  A. l.t..  December  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery'  in  the  BSAI  excltisive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementmg  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §  675.20{a)(7){ii). 
the  initial  total  allowable  catch  of 
Pacific  ocean  perch  for  the  Western 
Aleutian  District  was  established  by  the 
Final  1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311.  February  5, 
1996)  for  the  BSAI  as  5.143  metric  tons 
(mt).  As  of  March  30,  1996,  1.465  mt 
remains.  The  directed  fishery  for  Pacific 
ocean  perch  in  the  Western  Aleutian 
District  was  closed  under  §  675.20(a)(8) 
on  March  20,  1996  (58  FR  12041.  March 
25, 1996)  and  reopened  on  April  15. 
1996  (Action  filed  by  the  Oftice  of  the 
Federal  Register  on  April  15, 1996.  and 
scheduled  for  publication  in  the  Federal 
Register  on  April  19,  1996). 
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The  Director.  Alaska  Region.  NMFS 
(Regional  Dire<  tor),  has  deternuned,  in 
acxordance  with  t»675  2n(a)(8).  that  thfi 
Pacific  (xean  pt>ri  h  initial  total 
allowable  t:atch  in  the  Western  Aleutian 
District  siibarea  soon  will  \ye  reached. 
Therefore,  the  Rt>gional  Dirtnrtor  has 
estahhshed  a  dinnted  fishing  allowance 
of  5,093  mt  after  determining  that  50  int 
will  be  taken  as  incidental  catch  m 
directed  fishing  for  other  species  iii  the 
Western  .-Meutian  District 
Cunsequentlv,  NMFS  is  prohibiting 
dire<;ted  fishing  for  Pac  ific  ch  ean  perch 
m  the  Western  Aleutian  District. 

Maxinuim  retainable  b\ catch  amounts 
for  applicable  k^ear  tspes  niav  Im-  found 
in  the  regulations  at  §b73  20(h) 

Classification 

This  action  is  taken  under  ^  b75  20 
and  IS  exempt  from  rev  lew  under  E  O 
12866 

Authority:  16  T  SC:    IHDl  et  •.ctv 

Dated    April  K.  IWfi 
Rjchard  W  Surdi. 
Acting  Dirftlor  Office  i)l  Fishrnfi 
Consfnnlion  u.-id  .V/u/uiXf ■"""'"  \<'tion(il 
Marine  Fishfrifs  Service 
!FR  Lkx;   9f>-'^M71  Filed  4-lH-'>ti    1  U<)  pm! 
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This  section  of  the  FEDERAL  REGISTER 
c:ontains  rvstices  to  ttie  public  of  the  proposed 
issuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  actoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7CFRParts15and15d 

Nondiscrimination  in  USDA  Conducted 
Programs  and  Activities 

AGENCY:  Department  of  Agricuhure. 
ACTION:  Proposed  rule. 

summary:  The  United  States  Department 
of  Agriculture  (USDA  or  the 
Department)  is  proposing  to  revise  its 
regulations  governing 
nondiscrimination  in  programs  and 
activities  conducted  by  the  Department. 
The  proposal  would  remove  the  current 
regulation  on  this  subject  found  at  7 
CFR  part  15,  subpart  B  (Subpart  B),  and 
place  it  in  a  new  part  15d;  clarify  that 
the  regulation  applies  to  all  Department- 
conducted  programs  and  activities,  not 
just  to  direct  assistance  programs;  add 
familial  status  ancj  marital  status  to  the 
protected  classes  contained  in  the 
regulation;  add  a  provision  on 
Department  agencies'  compliance 
efforts;  reflect  that  the  Assistant 
Secretary  for  Administration  has  been 
delegated  the  authority  to  make  final 
determinations  as  to  whether  prohibited 
discrimination  occurred  and  the 
correction  action  required  to  resolve 
complaints;  remove  the  Appendix  to  the 
regulation  that  lists  the  Department 
programs  subject  to  these  provisions; 
and  make  other  clarifications  to  the 
regulation. 

DATES:  Comments  must  be  received  bv 
May  23. 1996. 

ADDRESSES:  Send  comments  to  Director 
of  Civil  Rights,  Department  of 
Agriculture,  Washington,  DC  20250. 
Comments  will  be  available  for  public 
inspection  at  Room  1322,  South 
Building,  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Johnson,  Director,  Policy  and 
Planning.  Civil  Rights,  202-720-1130; 
or  Ron  Walkow.  Attorney-Advisor, 
Office  of  General  Counsel,  202-720- 
6056. 


SUPPLEMENTARY  INFORMATION:  The 
Department  in  1964  first  adopted 
regulations  to  cover  nondiscrimination 
in  all  programs  and  activities  directly 
administered  by  USDA  (29  FR  16966). 
At  that  time,  the  regulations  were 
intended  to  complement  the  newly 
enacted  Title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d  et  seq.]  by 
covering  those  programs  and  activities 
not  subject  to  Title  VI;  that  is,  programs 
and  activities  in  which  USDA  or  an 
agency  thereof  made  available  a  benefit 
directly  to  persons  rather  than  through 
a  recipient.  However,  these  regulations 
were  made  a  part  of  the  Department's 
Title  VI  regulations;  specially,  they  were 
issued  at  Subpart  B  where  they  have 
remained  to  this  day.  Since  then, 
subpart  B  has  been  amended  on  several 
occasions  to  include  a  variety  of 
protected  classes  in  addition  to  race, 
color,  and  national  origin.  (38  FR  22465; 
42  FR  65202;  47  FR  25458).  Subpart  B 
also  was  amended  to  provide  that 
individuals  who  believe  they  were 
subject  to  discrimination  under  the 
regulations  may  file  a  complaint  with 
the  Department  (50  FR  25687;  54  FR 
31164). 

Since  Title  VI  is  not  the  authority  for 
the  regulations,  having  these  regulations 
codified  as  part  of  the  Department's 
Title  VI  regulations  has  resulted  in  some 
confusion  over  the  years.  Accordingly, 
the  Department  is  proposing  to  remove 
the  regulations  from  subpart  B  of  part  15 
and  reissue  them  in  a  new  regulation, 
part  15f  of  Title  7.  Along  these  same 
lines,  the  authority  provision  of  the 
regulation  would  be  revised  to  clarify 
that  the  authority  for  the  regulation  is  5 
U.S.C.  301.  not  Title  VI. 

In  addition  to  removing  and  reissuing 
the  regulation,  the  Department  is 
proposing  to  make  some  minor 
substantive  changes  to  the  regulation. 
First,  the  regulation  will  be  reworded  to 
clarify  that  it  applies  to  discrimination 
in  all  Department-conducted  programs 
and  activities;  that  is,  to  any  allegation 
that  a  USDA  employee  discriminated 
against  a  member  of  the  public — 
whether  in  a  direct  assistance  program 
or  in  any  other  manner. 

Second,  the  Department  is  also 
proposing  to  add  familial  status  and 
marital  status  to  the  protected  classes 
covered  by  the  regulation.  Over  the 
years,  the  Department  has  added 
protected  classes  to  the  regulation  in 
order  to  reflect  those  classes  protected 


by  the  various  Federal  civil  rights  laws. 
Two  of  those  classes  not  currently 
included  are  familial  status  (which  is 
included  in  the  Fair  Housing  Act  (42 
U.S.C.  3601  et  seq.])  and  marital  status 
(which  is  includeid  in  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et 
seq.).  Accordingly,  the  proposed  rule 
would  include  these  classes. 

The  proposed  regulation  would  delete 
the  provision  now  contained  in  subpart 
B  at  §  15.51(b).  The  Department  believes 
that  the  broad  language  used  in 
proposed  §  15d.2  is  sufficient  to  make 
clear  that  the  Department  will  not 
discriminate  in  any  of  its  conducted 
programs,  without  having  to  provide 
specific  examples,  of  prohibited 
discriminatory  acts.  By  this  action,  the 
Department  does  not  intend  to 
substantively  affect  the  scope  of  the 
protections  currently  covered  bv 
§  15.51(b). 

The  Department  is  also  proposing  to 
add  a  new  section  on  the  efforts  of  the 
Department  to  ensure  compliance  with 
this  part  since  it  is  as  crucial  to  have  an 
ongoing  evaluation  of  Department 
agencies'  compliance  with  this  section 
as  it  is  to  have  a  complaint  process. 
Therefore,  the  enforcement  sections,  i.e 
proposed  §§  15d.3  and  15d.4,  provide 
for  the  Department  engaging  in 
compliance  activities  and  in  complaint 
resolution.  Specific  provisions  noting 
how  these  efforts  will  be  implemented 
within  the  Department  will  be  set  forth 
in  internal  regulations  and  guidelines 

The  proposed  regulation  would  reflect 
that  the  authority  to  make  final 
determinations  for  the  Department  as  to 

(1)  whether  discrimination  occurred  and 
the  corrective  action  required  by  the 
Department  to  resolve  complaints  and 

(2)  whether  Departmerd  agencies'  efforts 
to  comply  with  nondiscrimination 
requirements  are  sufficient  will  no 
longer  be  delegated  to  the  Director, 
Office  of  Civil  Rights  Enforcement,'  but 
instead  has  been  delegated  to  Assistant 
Secretary  for  Administration  (ASA) 
This  delegation  already  has  been 
effectuated  in  7  CFR  part  2.  and  that 
change  would  be  reflected  in  the 
proposed  regulation.  The  Department 
believes  that  determinations  of  this 
magnitude  should  be  elevated  to  the 
sub-cabinet  level.  In  addition,  this 


'  The  Office  of  Civ.;  R.gh.ti  Hr.fo.-cemen'  has  beer, 
reorganized  into  two  entities  wTthir.  Depo-tTier.ti! 
.administration,  i  e    Civii  Rjg.hts  and  C.v..  Rigr.ti 
.adjudication  and  Enforcement 
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change  would  make  the  determining 
offlcial  in  program  discrimination 
complaints  the  same  official,  i.e.  the 
ASA.  who  makes  final  determinations 
on  employment  discrimination 
complaints  within  the  Department.  Civil 
Rights  Adjudication  and  Enforcement 
(AE)  will  be  responsible  for  conducting 
the  investigations  on  complaints  and 
evaluating  agencies"  efforts  to  comply 
with  the  discrimination  prohibition 
provisions  of  this  new  Part. 

The  Department  is  also  proposing  to 
remove  the  provisions  in  §  15.52(a)  that 
require  covered  agencies  of  the 
Department  to  provide  notice  of  the 
pubUc's  right  to  file  a  Complaint  under 
that  Subpart.  Under  the  proposed  new 
Part  15d.  this  requirement  will  be 
transferred  to  the  Department's  internal 
regulations.  The  Department  now 
believes  that  internal  instructions  such 
as  the  notice  requirement  now  in 
§  15.52(a)  are  more  appropriate  in  such 
a  regulatory  setting.  However,  until  such 
internal  regulations  are  issued,  agencies 
of  the  Department  will  continue  to 
follow  the  procedures  currently 
required  in  §  15.52(a). 

the  Department  is  next  proposing  to 
remove  the  appendix  to  the  regulation 
(currently  "Appendix  to  Subpart  B  "). 
which  purports  to  list  the  programs  and 
activities  conducted  by  the  Department. 
The  Department  has  found  that  it  is 
difficult  to  maintain  the  accuracy  of  this 
fist  on  a  regular  basis  when  it  is 
contained  in  the  Code  of  Federal 
Regulations.  Additionally,  having  the 
Appendix  in  the  Code  of  Federal 
Regulations  does  not  contribute  to  the 
effectiveness  of  the  regulation. 
Accordingly,  the  Department  would 
remove  the  Appendix  and  maintain 
such  a  list  of  programs  and  activities  in 
internal  guidelines  to  be  maintained  by 
Civil  Rights  (CR). 

The  proposed  regulation  would 
contain  a  new  provision  that  would 
state  that  nothing  in  the  regulation  shall 
be  construed  as  making  unlawful  any 
program  or  activity  conducted  by  the 
Department  that  is  otherwise  lawful. 
The  purpose  of  this  provision  is  to  make 
clear  the  intent  of  the  regulation.  That 
is.  this  regulation  is  not  intended  to 
prohibit  the  Department  from  doing 
anything  that  it  is  not  already  prohibited 
from  doing  by  the  Constitution  and 
various  Federal  statutes.  The  regulation 
merely  states  the  nondiscrimination 
policy  of  the  Department;  it  does  not 
create  any  additional  rights  for 
individuals  and  entities  that  deal  with 
the  Department.  The  proposed  language 
would  make  clear  this  intention  as  well 
as  the  legal  effect  of  the  regulation. 

Finally,  the  Department  proposes  to 
add  a  provision  stating  that  complaints 


filed  under  the  regulation  that  are 
subject  to  a  Department  complaint 
process  that  is  implemented  under 
specific  statutory  authority  will  be 
processed  under  the  statutory  complaint 
process.  Thus,  for  example,  a  complaint 
alleging  that  the  Department 
discriminated  on  the  basis  of  disability 
in  a  conducted  program  will  be 
processed  under  7  CFR  part  15e.  which 
implements  the  Rehabilitation  Act. 

In  conclusion,  the  proposed 
regulation  would  set  forth  the 
nondiscrimination  policy  of  the 
Department,  provide  for  complitmce 
efforts  by  the  Department,  notify  the 
pubhc  that  it  may  file  complaints  with 
the  Department  alleging  discrimination, 
and  provide  that  complainants  will  be 
notified  of  the  final  determinations  on 
their  complaints.  The  Department 
believes  that  the  detailed  internal 
procedures  on  the  processing  of  these 
complaints  should  be  contained  in 
internal  regulations  rather  than  in  the 
Code  of  Federal  Regulations.  These 
internal  regulations  will  address  such 
matters  as  the  duties  of  Department 
agencies  under  the  regulation, 
guidelines  on  what  constitutes  a  proper 
investigation,  and  the  standards  for 
■good-cause"  extension  of  the  180-day 
filing  period.  The  Department  will  issue 
these  internal  regulations  as  soon  as  is 
practicable  after  this  proposed  rule  has 
been  made  final.  Once  completed,  the 
internal  regulations  will  be  available  for 
public  inspection. 

This  proposed  rule  has  been 
determined  to  be  "not-significant"  for 
purposes  of  Executive  Order  12866,  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 
USDA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  of  1980  (5  use.  601  et  seq.).  USDA 
also  certifies  that  this  proposed  rule 
would  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  Chapter  35. 

USDA  is  providing  a  30-day  comment 
period  for  this  rule.  Comment  is  invited 
on  all  aspects  of  the  proposal,  including 
the  appropriateness  and  effect  of  the 
proposed  changes,  and  any  additional  or 
alternative  measures  that  would  serve 
the  goals  of  USDA  as  outlined  in  the 
proposal. 

List  of  Subjects  in  7  CFR  Parts  15  an^ 
15d 

Nondiscrimination. 

In  consideration  of  the  foregoing,  the 
Department  proposes  to  amend  Title  7 
of  the  Code  of  Federal  Regulations, 
Subtitle  A,  as  follows: 


PART  15-{AMENDED1 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  29  U.S.C  794. 

2.  Part  15,  subpart  B  (§§  15.50-15.52) 
and  the  appendix  thereto  would  be 
removed;  and 

3.  A  new  Part  15d  would  be  added  as 
follows: 

PART  154-N0NDISCRIMINAT10N  IN 
PROGRAMS  OR  ACTIVITIES 
CONDUCTED  BY  THE  UNITED  STATES 
DEPARTMENT  OF  AGRICULTURE 


Purpose. 

Discrimination  prohibited. 

Compliance. 

Complaints. 

Effect  of  regulation. 


15d.l 
15d.2 
15d.3 
15d.4 
15d.5 
Authority:  5  US  C.  301. 

§15d.1     Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  nondiscrimination  policy  of  the 
United  States  Department  of  Agriculture 
in  programs  or  activities  conducted  by 
the  Department,  including  such 
programs  and  activities  in  which  the 
Department  or  any  agency  thereof  makes 
available  any  benefit  directly  to  persons 
under  such  programs  and  activities. 

§  1  Sd.2    DIacriminatlon  prohibited. 

No  agency,  officer,  or  employee  of  the 
United  States  Department  of  Agriculture 
shall  exclude  from  participation  in. 
deny  the  benefits  of,  or  subject  to 
discrimination  any  person  in  the  United 
States  on  the  ground  of  race,  color, 
religion,  sex,  age,  national  origin, 
marital  status,  familial  status,  or 
disability  imder  any  program  or  activity 
conducted  by  such  agency,  officer,  or 
employee. 

f15d.3    CompUanca. 

The  Office  of  the  Director  of  Civil 
Rights  shall  evaluate  each  agency's 
efforts  to  comply  with  this  part  and 
report  to  the  Assist  Secretary  for 
Administration  the  results  of  such 
evaluations,  including 
recommendations  for  improving  such 
efforts.  The  Assistant  Secretary  shall 
make  a  final  determination  as  to  the 
merits  of  such  recommendations  and 
the  actions  to  be  taken  to  improve  such 
efforts. 

S15d.4    Complaint*. 

(a)  Any  person  who  believes  that  he 
or  she  (or  any  specific  class  of 
individuals)  has  been,  or  is  being, 
subjected  to  practices  prohibited  by  this 
part  may  file  on  his  or  her  own,  or 
through  an  authorized  representative,  a 
vvnritten  complaint  alleging  such 
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discrimination.  No  particular  form  of 
complaint  is  required.  The  complaint 
in  list  be  filed  within  180  calendar  days 
from  the  date  the  person  knew  or 
reasonably  should  have  known  of  the 
alleged  discrimination,  unless  the  time 
is  extended  for  good  cause  by  the 
Assistant  Secretary  for  Administration 
or  his  designee.  Any  person  who 
complains  of  discrimination  imder  this 
part  in  any  fashion  shall  be  advised  of 
his  or  her  right  to  file  a  complaint  as 
herein  provided. 

(b)  All  complaints  under  this  part 
should  be  filed  with  the  Director  of  Civil 
Rights  Adjudication  and  Enforcement, 
United  States  Department  of 
Agriculture,  Washington,  DC  20250. 
who  will  investigate  the  complaints. 
The  Assistant  Secretary  for 
Administration  will  make  final 
determinations  as  to  the  merits  of 
complaints  imder  this  part  and  as  to  the 
corrective  actions  required  to  resolve 
the  complaints.  The  complainant  will  be 
notified  of  the  final  determination  on 
his  or  her  complaint. 

(c)  Any  complaint  filed  under  this 
part  that  is  subject  to  a  Department 
complaint  process  that  is  implemented 
under  specific  statutory  authority  will 
be  processed  under  the  statutory 
complaint  process. 

f15d.5    Effact  ol  regulation. 

Nothing  in  this  part  shall  be 
construed  as  making  unlawful  any 
program  or  activity  conducted  by  the 
Department  that  is  otherwise  lawful. 

Dated:  April  16. 1996. 
Dan  Glicknum. 
Secretary  of  Agriculture. 
IFR  Doc.  96-9900  Filed  4-22-96;  8:45  am] 
MLUNQ  coot  3410-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  •5-NM-192-AD] 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronauttoa,  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPPJ^). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-120 
series  airplanes.  This  proposal  would 


require  repetitive  inspections  to  detect 
cracks  in  the  wing  rib-to-skin  support 
brackets  (shear  clips),  and  replacement 
of  cracked  brackets  with  new  or 
serviceable  brackets.  This  proposal  also 
would  require  the  eventual  replacement 
of  certain  brackets  with  new  brackets, 
which  would  terminate  the  requirement 
for  the  inspections.  This  proposal  is 
prompted  by  reports  of  cracks  in  the 
wing  rib-to-skin  support  brackets  in 
both  the  lower  and  upper  sldn  of  the 
wings.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
cracking  of  those  support  brackets, 
which  can  subsequently  lead  to  the 
loosening  of  the  rivets  in  the  wing  skin, 
leakage  of  fuel  through  the  rivet  holes, 
and,  ultimately,  the  reduction  of  the 
structural  integrity  of  the  wing. 

DATES:  Comments  must  be  received  by 
June  3, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
192-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
EMBRAER,  Empresa  Brasileira  De 
Aeronautica  S/A,  Sao  Jose  dos  Campos 
-  SP,  Brazil.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson,  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7358;  fax  (404)  305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  oomments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  fw  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  wrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-192-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-192-AD.  1601  Lind  Avenue 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Departamento  de  AviaCao  Qvil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  EMBRAER  Model  EMB-120 
series  airplanes.  The  DAC  advises  that 
it  has  received  reports  of  cracks  in  the 
rib-to-skin  fitting  brackets  (shear  clips) 
both  in  the  lower  and  upper  skin  of  the 
wings  on  Model  EMB-120  series 
airplanes.  The  development  of  cracking 
of  the  shear  clips  can  occur  in  the  wing 
skin  riveting  line  and  can  cause  the 
complete  failure  of  the  ledge  of  the 
shear  clips,  resulting  in  separation  of 
the  skin  from  the  shear  clip  on  the 
affected  area.  Although  there  are  several 
shear  clips  per  rib,  the  simultaneous 
occurrence  of  cracking  in  several  shear 
clips  will  affect  the  wing's  structural 
integrity.  The  cause  of  the  cracking  is 
attributed  to  fatigue.  Cracking  of  those 
support  brackets  can  cause  rivets  in  the 
wing  skin  to  loosen  and,  consequently, 
permit  fuel  to  leak  into  the  wing 
through  the  rivet  holes.  Propagation  of 
such  cracking,  if  not  corrected,  could 
reduce  the  structural  integrity  of  the 
wing  and  permit  fuel  leakage  into  the 
wing. 

EMBRAER  has  issued  Service  Bulletin 
(SB)  120-57-0031.  dated  July  6.  1995. 
which  describes  procedures  for 
repetitive  internal  visual  inspections  to 
detect  cracks  in  the  wing  rib-to-skin 
support  brackets  (shear  clips),  and 
replacement  of  cracked  brackets  with 
new  or  serviceable  parts.  The  service 
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bulletin  also  describes  procedures  for  a 
terminating  action  for  the  repetitive 
inspections.  That  action  involves 
replacement  of  all  wing  rib-to- skin 
support  brackets  of  ribs  15  and  16  with 
brackets  having  a  new  part  number; 
inspection  to  detect  cracking  of  the  wing 
skin  support  brackets  of  ribs  18.  19.  20. 
21.  and  22;  and  replacement  of  cracked 
brackets  with  new  or  serviceable 
brackets  having  the  same  part  number. 
The  DAC  classified  this  service  bulletin 
as  mandatory  and  issued  BraziUan 
airworthiness  directive  (DA)  95-05-01 
Rl.  dated  August  25,  1995.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Brazil . 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  internal  visual 
inspections  to  detect  cracks  in  the  wing 
rib-to-skin  support  brackets  (shear 
clips).  If  cracks  are  found  that  are  within 
certain  Umits  (in  length),  this  proposed 
AD  would  permit  flights  to  continue, 
but  the  inspections  would  be  required  to 
be  conducted  more  often.  If  cracks  are 
found  that  are  outside  certain  limits,  the 
bracket  would  be  required  to  be 
replaced  prior  to  further  flight,  and 
additional  inspection  of  other  adjacent 
support  brackets  would  be  required  to 
be  accomplished.  This  proposed  AD 
also  would  require  that  all  wing  rib  to 
skin  support  brackets  of  ribs  15  and  16 
be  replaced  with  new  brackets.  This 
replacement  would  constitute 
terminating  action  for  the  required 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Operators  should  note  that,  in 
addition  to  the  inspection  for  cracking 
of  the  wing  skin  brackets  recommended 
in  the  referenced  Embraer  service 
bulletin,  this  proposed  AD  would 
require  that  a  repetitive  visual 
inspection  of  the  wing  skin  for  fuel 
leakage  be  accomplished  within  ever>' 
50  flight  hours  until  the  terminating 


action  has  been  accomplished.  The  FAA 
finds  that  inspections  for  such  fuel 
leakage  [fuel  leakage  as  defined  and 
classified  in  the  Airplane  Maintenance 
Manual  (AMM)l  are  necessary  to 
provide  an  indication  of  the  urgency  of 
need  to  inspect  for  cracking  of  the  wing 
skin  brackets. 

The  FAA  estimates  that  169  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  visucl  inspection  for  cracking, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  proposed  inspection 
action  on  U.S.  operators  is  estimated  to 
be  $60,840.  or  $360  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  56  work 
hours  to  accomplish  the  proposed 
replacement  of  support  brackets,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1 ,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $736,840,  or 
$4,360  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  proposed  AD, 
and  that  no  operator  would  accomphsh 
those  actions  in  the  future  if  this 
proposal  were  not  adopted.  However, 
the  FAA  has  been  advised  that  the 
terminating  modification  already  has 
been  installed  on  a  number  of  airlines 
that  are  subject  to  this  AD.  Therefore, 
the  future  economic  cost  impact  of  this 
rule  on  U.S.  operators  is  expected  to  be 
less  than  the  cost  impact  figiires 
indicated  above. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sabiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority,  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

EMBRAER:  Docket  95-NM-192-AD. 

Applicability:  Model  EMB-120  airplanes, 
serial  numbers  120001,  120003,  120004,  and 
120006  through  120304  inclusive: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  wing  structural 
integrity  and  fuel  leakage  of  the  wing  due  to 
cracking  of  wing  rib-to-skin  support  brackets, 
accomplish  the  following: 

Note  2:  The  term  "fuel  leakage"  and 
"stain,"  as  used  throughout  this  AD,  are  used 
as  they  are  defined  and  classified  in  Chapter 
28,  Fuel,  of  the  Airplane  Maintenance 
Manual  (AMM). 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Perform  a  visual  inspection  of  the 
wing  skin  along  rib  lines  15  and  16  to  detect 
any  fuel  leakage  other  than  a  stain. 
Thereafter,  repeat  this  inspection  every  50 
flight  hours  until  the  requirements  of 
paragraph  (d)  of  this  AD  have,been 
accomplished. 

(b)  For  airplanes  on  which  fuel  leakage  is 
detected  during  any  inspection  required  by 
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paragraph  (a)  of  this  AD:  Within  50  flights 
after  detection  of  fuel  leakage:  perform  an 
internal  visual  inspection  to  detect  cracking 
of  the  wing  rib-to-skin  support  brackets 
(shear  clips)  that  connect  the  lower  and 
upper  wing  skins  to  ribs  15  and  16.  in 
accordance  with  the  Accomplishment 
Instructions  of  EMBRAER  Service  Bulletin 
120-57-0031,  dated  July  6,  1995,  at  the  time 
specified  in  paragraph  (b)(1),  (b)(2).  or  (b)(3) 
of  this  AD,  as  applicable. 

(1)  If  no  cracking  is  detected:  Repeat  the 
Internal  visual  inspection  required  by 
paragraph  (b)  of  this  AD  thereafter  at 
intervals  not  to  exceed  1,200  flight  cycles 
until  the  requirements  of  paragraph  (d)  of 
this  AD  have  been  accomplished. 

(2)  If  any  cracking  is  detected  in  only  one 
wing  skin  support  bracket  and  that  cracking 
is  more  than  half  the  length  of  the  bracket: 
and  if  any  cracking  also  is  detected  in  up  to 
two  additional  wing  skin  supfjort  brackets 
and  that  cracking  is  less  than  half  the  length 
of  the  bracket:  Repeat  the  internal  visual 
inspection  required  by  paragraph  (b)  of  this 
AD  thereafter  at  intervals  not  to  exceed  400 
flight  cycles,  until  the  requirements  of 
paragraph  (d)  of  this  AD  have  been 
accomplished. 

(3)  If  any  cracking  is  delected  other  than 
that  specified  in  paragraph  (b)(2)  of  this  AD: 
Prior  to  further  flight,  replace  any  support 
bracket  that  is  cracked  beyond  the  limits 
specified  in  paragraph  (b)(2)  of  this  AD  with 
a  new  bracket,  in  accordance  with  the 
Accomplishment  Instruction.s  of  the  service 
bulletin.  Following  any  replacement,  prior  to 
further  flight,  perform  an  additional  internal 
visual  inspection  to  detect  cracking  of  the 
support  brackets  that  connect  the  wing  skins 
to  ribs  18, 19,  20,  21,  and  22  in  accordance 
with  the  service  bulletin. 

(i)  If  no  cracking  is  found,  repeat  the 
internal  visual  inspection  required  by 
paragraph  (b)  of  this  AD  thereafter  at 
intervals  not  to  exceed  1 ,200  flight  cycles 
until  the  requirements  of  paragraph  (d)  of 
this  AD  are  accomplished. 

(ii)  If  any  cracking  is  found,  prior  to  further 
flight,  replace  any  cracked  bracket  with  a 
serviceable  part,  in  accordance  with  the 
service  bulletin. 

(c)  For  airplanes  on  which  no  wing  fuel 
leakage  is  detected  during  any  insp>ection 
required  by  paragraph  (a)  of  this  AD:  Perform 
an  internal  visual  inspection  to  detect 
cracking  of  the  wing  rib-to-skin  support 
brackets  (shear  clips)  that  connect  the  lower 
and  upper  wing  skins  to  ribs  15  and  16.  in 
accordance  with  the  Accomplishment 
Instructions  of  EMBRAER  Service  Bulletin 
120-57-0031,  dated  July  6. 1995,  at  the  time 
specified  in  paragraph  (c)(1),  (c)(2),  (c)(3),  or 
(c)(4)  of  this  AD,  as  applicable.  Thereafter, 
repeat  this  inspection  as  intervals  not  to 
exceed  1,200  flight  cycles  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(1)  For  airplanes  that  have  accumulated 
less  than  4.000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  5,200  total  flight  cycles,  or 
within  1.200  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
4,000  or  lAore  total  flight  cycles,  but  less  than 


8,000  total  flight  cycles  as  of  the  effective 
date  of  this  AD:  inspect  within  1.200  flight 
cycles  after  the  effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
8,000  or  more  total  flight  cycles,  but  less  than 
12,000  total  flight  cycles  as  of  the  effective 
date  of  this  AD:  Inspect  within  800  flight 
cycles  after  the  effective  date  of  this  AD. 

(4)  For  airplanes  that  have  accumulated 
12.000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  within  400 
flight  cycles  after  the  effective  date  of  this 
AD. 

(d)  Within  2  years  after  the  effective  date 
of  this  AD:  Replace  all  wing  rib-to-skin 
support  brackets  of  ribs  15, 16.  and  18  with 
new  brackets  in  accordance  with  EMBRAER 
Ser\'ice  Bulletin  120-57-0031,  dated  July  6, 
1995.  Prior  to  further  flight  following  the 
replacement,  perform  a  visual  inspection  to 
detect  cracking  of  the  wing  skin  support 
brackets  of  ribs  19,  20,  21,  and  22.  If  any 
cracking  is  found,  prior  to  further  flight, 
replace  cracked  brackets  with  serviceable 
brackets  in  accordance  with  the  service 
bulletin.  Accomplishment  of  these 
requirements  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  AlJanta 
Aircraft  Certification  Office  (ACXD),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Insjjector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  17, 
1996. 

Darrell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-9934  Filed  4-22-96:  8:45  am] 
BILLING  CODE  4910-13-V 


14  CFR  Part  39 

pocket  No.  95-MM-26S-AD] 

Airworthiness  Directives;  de  Haviiiand 
Model  DHC-8-301, -311,  and -315 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain  de 
Haviiiand  Model  DHC-&-301,  -311.  and 


-315  series  airplanes,  that  currentlv 
requires  modification  of  the  airspeed 
limitations  placard  and  revision  of  the 
Airplane  Flight  Manual  to  specify 
operating  at  lower  airspeeds  when  the 
airplane  is  operating  at  full  flaps.  That 
action  also  provides  for  the  optional 
termination  of  the  requirements  of  the 
AD  for  certain  airplanes.  That  action 
was  prompted  by  a  report  that  incorrect 
rivets  were  installed  on  the  outboard 
flaps  assemblies  of  these  airplanes.  The 
actions  specified  in  that  AD  are 
intended  to  prevent  structural  failure  of 
the  outboard  flaps  of  the  wings  due  to 
the  installation  of  incorrect  rivets  in  the 
flap  assemblies,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  would  require  installation  of 
the  terminating  modification  on  certain 
airplanes. 

DATES:  Comments  must  be  received  bv 
June  3.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
268-AD,  1601  Lind  Avenue  SW  , 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc..  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard. 
Downsview.  Ontario  M3K  iy5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA. 
New  York  Aircraft  Certification  Office. 
Engine  and  Propeller  Directorate,  10 
Fifth  Street.  Third  Floor,  Valley  Stream. 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer, 
Airframe  Branch  (ANE-171),  F.\A.  New 
York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street.  Third  Floor,  Valley  Stream. 
New  York  11581;  telephone  (516)  256- 
7526;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoaed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
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considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-26&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NfPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-268-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055^056. 

Discussion 

On  December  22.  1995.  the  FAA 
issued  AD  95-26-17,  amendment  39- 
9475  (61  FR  5277.  February  12.  1996). 
applicable  to  certain  de  Havilland 
Model  DCH-8-301,  -311.  and  -315 
series  airplanes,  to  require  modification 
of  the  airspeed  limitations  placard  to 
indicate  that  the  airplane  must  be  flown 
at  reduced  airspeed  when  flying  at  35 
degrees  flaps.  Additionally,  that  AD 
requires  a  revision  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  for  all 
airplanes  to  include  information  relative 
to  reducing  airspeed  at  35  degrees  flaps. 
For  Model  DHC-8-31 1  and  -315  series 
airplanes,  that  AD  also  provides  for  an 
optional  termination  action  for  the 
requirements  of  the  AD  by  modifying 
the  outboard  flaps  (installation  of 
Modification  8/2066). 

That  action  was  prompted  by  a  report 
that  incorrect  rivets  were  mstalled  on 
the  outboard  flaps  assemblies  of  these 
airplanes.  The  actions  specified  in  that 
AD  are  intended  to  prevent  structural 
failure  of  the  outboard  flaps  of  the  wings 
due  to  the  installation  of  incorrect  rivets 
in  the  flap  assemblies,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

In  the  preamble  to  AD  95-26-17.  the 
FAA  indicated  that  it  regarded  the 
requirements  of  that  AD  to  be  interim 
action,  and  that  it  was  considering 


additional  rulemaking  to  mandate  the 
optional  terminating  action  that  was 
provided  in  that  AD.  This  notice  follows 
from  the  FAA's  decision  to  mandate  that 
terminating  action. 

Description  of  Pertinent  Service 
Information 

De  Havilland  has  issued  Service 
Bulletin  S.B.  8-57-^4,  Revision  "A." 
dated  September  26.  1995.  which 
describes  installation  of  Modification  8/ 
2066  at  the  outboard  flaps.  That 
modification  entails  driUing  out  the 
suspect  rivets  and  installing  new  DD 
rivets.  The  modification  positively 
addresses  the  previously  identified 
unsafe  condition  associated  with  the 
suspect  rivets,  and  accomplishment  of  it 
eliminates  the  need  for  the  airspeed 
limitations  placard  (which  was  the 
subject  of  AD  95-26-17).  This 
modification,  however,  is  applicable 
only  to  Model  DHC-8-311  and  -315 
series  airplanes;  a  corrective 
modification  has  not  yet  been  developed 
for  Model  DHC-8-301  series  airplanes. 

Transport  Canada  classified  the  de 
Havilland  service  bulletin  as  mandatory 
and  issued  Canadian  airworthiness 
directive  CF-95-05R1.  dated  October 
19,  1995.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

Description  of  the  Proposed 
Requirements 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  95-26-17. 

For  Model  DHC-8-301  series 
airplanes,  it  would  continue  to  require 
modification  of  the  airspeed  limitations 
placard  and  revision  of  the  AFM  to 
specify  operating  at  lower  airspeeds 
when  the  airplane  is  operating  at  full 
flaps. 

For  Model  DHC-8-311  and  -315 
series  airplanes,  it  would  require  that 


the  terminating  modification 
(Modification  8/2066)  be  installed  on 
within  two  years.  The  modification 
would  be  required  to  be  accompUshed 
in  accordance  with  the  service  bulletin 
described  previously.  Once  the 
modification  is  installed,  the  currently- 
required  placard  and  AFM  revision  may 
be  removed.  Additionally,  this  proposal 
would  require  that  Modification  8/2066 
be  instilled  on  certain  outboard  flap 
assemblies  prior  to  their  installation  on 
these  airplanes. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  special  operating  procedures. 
Long  term  special  operating  procedures 
may  not  be  providing  the  degree  of 
safety  assurance  necessary  for  the 
transport  airplane  fleet.  This,  coupled 
with  a  better  understanding  of  the 
human  factors  associated  with 
numerous  continual  special  procedures, 
has  led  the  FAA  to  consider  placing  less 
emphasis  on  special  procedures  and 
more  emphasis  on  design 
improvements.  The  proposed 
modinpation  requirement  of  this  AD 
action  if  in  consonance  with  these 
considerations. 

Cost  Impact 

There  are  approximately  18  de 
Havilland  Model  DHC-8-301.  -311.  and 
-315  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  95-26-17  (modification 
of  the  airspeed  limitations  placard  and 
revision  of  the  Airplane  Flight  Manual) 
affect  all  18  U.S.-registered  airplanes. 
Those  actions  take  approximately  .5 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hoiu-.  The  cost  of  required  parts  is 
negligible.  Based  on  these  figiu-es,  the 
cost  impact  on  U.S.  operators  of  the 
actions  currently  required  is  estimated 
to  be  $540.  or  $30  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  (installation  of  the 
terminating  modification)  would  affect 
14  U.S.-registered  Model  DHC-8-311 
and  -315  series  airplanes.  The  proposed 
actions  would  take  approximately  60 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  requirements  of  this  AD  is 
estimated  to  be  $50,400,  or  $3,600  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9475  (61  FR 
5277,  February  12.  1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

De  Havilland.  Inc.:  Docket  95-NM-268- 
AD.  Supersedes  AD  95-26-17,  amendment 
39-9475,  "^ 

Applicability:  Model  DHC-«-301,  -311, 
and  -315  series  airplanes:  as  listed  in  de 
Havilland  Service  Bulletin  S.B.  8-57-24, 
Revision  'A',  dated  September  26, 1995; 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

(a)  Within  30  days  af^er  February  27, 1996 
(the  effective  date  of  AD  95-26-17. 
amendment  39-9475,  accomplish  the 
modification  of  the  airspeed  limitation 
placards  (Modification  8/2498)  in  accordance 
with  de  Havilland  Service  Bulletin  S.B.  8- 
57-24.  Revision  A,  dated  September  26, 
1995. 

(b)  Prior  to  further  flight  following 
accomplishment  of  the  modification  required 
by  paragraph  (a)  of  this  AD.  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  by 
accomplishing  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD,  as  applicable:  and  operate 
the  airplane  in  accordance  with  those 
limitations. 

(1)  For  Model  DHC-8-301  series  airplanes: 
Include  the  information  specified  in  DHC-8 
Model  301  Flight  Manual.  PSM  1-83-lA. 
Flight  Manual  Revision  57,  dated  September 
26, 1995,  which  specifies  a  lower  airspeed 
limitation  at  full  flaps.  This  may  be 
accomplished  by  inserting  a  copy  of  Flight 
Manual  Revision  57  into  the  AFM. 

(2)  For  Model  DHC-8-311  and  -315  series 
airplanes:  Include  the  following  statement  in 
section  2,  paragraph  2.4.1.2.,  of  the  AFM. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Flap  extended  speed  (Vfe):  Flaps  35 
degrees  130  knots  IAS" 

(c)  For  Model  DHC-»-311  and  -315  series 
airplanes:  Within  2  years  after  the  effective 
date  of  this  AD,  install  Modification  8/2066 
in  accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-57-24,  Revision  A',  dated 
September  26, 1995.  Such  installation 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 

Following  accomplishment  of  Modification 
8/2066.  the  airsp>eed  limitations  placard 
(Modification  8/2498)  required  by  paragraph 
(a)  of  this  AD  and  the  AFM  limitation 
required  by  paragraph  (b)  of  this  AD  may  be 
removed. 

(d)  Except  as  required  by  i>aragreph  (e)  of 
this  AD:  As  of  February  27. 1996  (the 
effective  date  of  AD  95-2&-17.  amendment 
39-9475).  Modification  8/2498  must  be 
accomplished  in  accordance  with  de 
Havilland  Service  Bulletin  S.B.  8-57-24, 
Revision  "A",  dated  September  26, 1995,  prior 
to  installation  of  any  outboard  flap  assembly 
having  a  part  number  and  serial  number  that 
is  listed  in  de  Havilland  Service  BuUeUn  S.B. 


8-57-24.  Revision  'A',  dated  September  26. 
1995. 

(e)  For  Model  DHC-8-311  and  -315  series 
airplanes:  As  of  two  years  after  the  effective 
date  of  this  AD.  prior  to  the  installation  of 
any  outboard  flap  assembly  having  a  pMrt 
number  and  serial  number  that  is  listed  in  de 
Havilland  Service  Bulletin  SB.  8-57-24, 
Revision  'A',  dated  September  26. 1995. 
install  Modification  8/2066  on  the  affected 
flap  assembly  in  accordance  with  that  service 
bulletin.  Installation  of  this  modification 
terminates  the  requirements  specified  in 
paragraphs  (a),  (b),  and  (d)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Engine  and  Propeller  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  17. 
1996. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
[FR  Doc.  96-9933  Filed  4-22-96:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Ch.  I 

Federal  Regulatory  Review;  Notice  of 
Intent 

AGENCY:  Biu^au  of  Indian  Affairs. 

Interior 

ACnON:  Notice  of  intent. 

SUIMMARY:  The  President's  Regulatory- 
Reform  Initiative  requires  Federal 
agencies  to  streamline  the  regulatory 
process,  to  remove  obsolete  regulations, 
and  to  reduce  the  regulator.'  burden  on 
the  general  public.  The  Bureau  of  Indian 
Affairs  (BLA)  is  committed  to  a  goal  of 
eliminating  or  improving  over  500  pages 
of  regulations  by  June  1.  1996.  We  will 
remove  obsolete  or  unnecessar\'  rules 
and  rewrite  existing  regulations  in  the 
clearer,  more  precise  and 
understandable  format  of  'Plain 
English."  This  approach  to  regulation 
writing  is  intended  to  make  rules  easier 
to  understand  without  changing  their 
meaning. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel.  Deputy  Commissioner  of 
Indian  Affairs.  Bureau  of  Indian  Affairs. 
Mail  Stop  4145-MIB.  1849  C  Street 
N\V.,  Washington.  DC  20240,  or 
telephone  (202)  208-5116.  Calls  will  be 
referred  to  the  Deputy  Commissioner's 
regulation  reform  team  members  for 
further  coordination. 

SUPPLEMENTARY  INFORMATION:  By  June  1, 
1996,  the  BIA  will  publish  rules  for 
public  and  tribal  review.  The  rules 


included  in  this  notice  were  identified 
in  the  Joint  Tribal/BIA/DOI  Advisory 
Task  Force  on  Bureau  of  Indian  Affairs 
Reorganization  report  and  by  tribes  and 
BIA  program  staff.  Additional  rules  the 
Joint  Tribal/BIA/DOI  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization  recommended  for 
revision  will  be  considered  separately 
(25  CFR  Part  61,  Preparation  of  Rolls  of 
Indians.  25  CFR  Part  89,  Attorney 
Contracts  with  Indian  Tribes,  25  CFR 
Part  144,  American  Indian  Trust  Funds 


Management  Reform  Act.  and  25  CFR 
Part  287,  Buy  Indian  Act). 

This  effort  does  not  preclude  any 
consultation  currently  planned  or 
underway.  Tribal  consultation  on 
regulations  with  substantive  rulemaking 
will  continue  as  planned.  For  the  rules 
involving  only  "Plain  English"  revision, 
consultation  will  be  scheduled  if  the 
comments  received  following 
publication  of  the  proposed  rules 
indicate  a  need  for  further  consultation. 
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LIST  OF  Rules  the  BIA  Will  Rewrite  Plain  English  and  Publish  as  Proposed  Rules 


25 

CFR 
part 


Title  of  rule 


1 

2 

26 

27 

31 
33 
43 
152 
154 
169 
175 
273 


Applicatnlity  of  Rules  of  tfie  Bureau  of  Indian  Affairs. 

Appeals  from  Administrative  Actions. 

Employment  Assistance  for  Adult  Indians. 

Vocational  Training  for  Adult  Indians. 

Federal  Schools  for  Indians. 

Transfer  of  Indian  Education  Functions. 

{Maintenance  and  Control  of  Student  Records  in  Bureau  Schools.  ._j      ,    „^ 

Issuance  of  Patents  in  Fee,  Certificates  of  Competency,  Removal  of  Restrictions,  and  Sale  of  Certain  Indian  Lands. 

Osage  Roll.  Certificate  of  Competency. 

Rights-of-Way  over  Indian  Lands. 

Indian  Electric  Power  Utilities. 

Education  Contracts  under  Johnson  O'Malley  Act. 


LIST  OF  RULES  CURRENTLY  IN  THE  RULEf^AKING  PROCESS-BIA  WILL  MAKE  SUBSTANTIVE  REVISIONS.  REMOVE  OBSO- 
LETE  OR    UNNECESSARY    REQUIREIVIENTS.    REWRITE    IN   "PLAIN    ENGLISH,"   AND   PUBLISH   AS   PROPOSED   OR   FINAL 

Rules  / 


25 

CFR 
part 


Title  of  rule 


5 

10 

12 

36 

39 

40 

41 

46 

81 

82 

101 

103 

150 

162 

166 

170 

171 

211 

212 

213 

214 

215 

216 

217 

227 

256 

286 


Preference  in  Employment. 

Adult  and  Juvenile  Detention  Standards  for  Facilities  and  Programs. 

The  Indian  Police.  ^       .    ,     r,       :..       o^    .• 

Minimum  Academic  Standards  for  the  Basic  Education  of  Indian  Children  and  National  Crrtena  for  Domirtory  Situations. 

The  Indian  School  Equalization  Program. 

Administration  of  Educational  Loans,  Grants  and  Other  Assistance  for  Higher  Education. 

Grants  to  Tntolly  Controlled  Community  Colleges  and  Navajo  Community  College. 

Administration  of  the  Adult  Education  Program — NEW  RULE. 

Tnbal  Reorganization  Under  a  Federal  Statute. 

Petitioning  Procedures  for  Tribes  Reorganized  Under  Federal  Statute  and  Other  Organized  Tribes. 

Loans  to  Indians  from  the  Revolving  Loan  Fund. 

Loan  Guaranty,  Insurance  and  Interest  Subsidy. 

Land  Records  and  Title  Documents.  » 

Leasing  and  Permitting. 

General  Grazing  Regulations.  .  '  • 

Roads  of  the  Bureau  of  Indian  Affairs.  « 

Operation  and  Maintenance. 

Leasing  of  Tribal  Lands  for  Mining. 

Leasing  of  Allotted  Lands  for  Mining. 

Leasing  of  Restricted  Lands  of  Members  of  Five  Civilized  Tribes,  Oklahoma  for  Mining,  Except  Oil  and  Gas. 

Leasing  of  Osage  Reservation  Lands,  Oklahoma,  for  Mining,  Except  Oil  and  Gas. 

Lead  and  Zinc  Mining  Operations  and  Leases,  Quapaw  Agency. 

Surface  Exploration,  Mining,  and  Reclamation  of  Lands.  r^      ..         /- 

Management  of  Tribal  Assets  of  Ute  Indian  Tribe,  Uintah  and  Ouray  Reservation,  Utah,  by  the  Tribe  and  the  Ute  Distribution  Corp. 

Leasing  of  Certain  Lands  in  Wind  River  Indian  Reservation,  Wyoming,  for  Oil  and  Gas  Mining. 

Housing  Improvement  Program. 

Indian  Business  Development  Program. 


LIST  OF  Rules  That  Are  Obsolete  or  Replaced  by  New  Rules— BIA  Will  Repwiove  These  Rules 


25 
CFR 
part 


45 
65 
66 
76 
142 

250 
271 
272 
274 
276 
278 


Title  of  rule 


Special  Education. 

Preparation  of  a  Membership  Roll  of  Delaware  Indians  of  Western  Oklahoma. 

Preparation  of  Rolls  of  Delaware  Incfians. 

Enrollment  of  Indian  of  the  San  Pasqual  Band  of  Mission  Indians  in  California. 

Operation  of  U.S.M.S.  "North  Star  between  Seattle,  Washington  and  Stations  of  the  Biweau  of  Indian  Affairs  and  other  Govemmer« 

AgerKies.  Alaska. 
Indian  Fishing — Hoopa  Valley  Indian  Reservatkxi. 

Contracts  under  Indian  Self-determinatwn  Act — Replaced  with  new  Part  900. 
Grants  under  Indian  Self-determination  Act— Replaced  with  new  Part  900. 
School  Construction  Contracts  or  Services  for  Tribally  Operated  Prevkiusly  Private  Schools. 
Uniform  Administrative  Requirements  for  Grants — Replaced  with  new  Part  900. 
Special  Grants  for  Economk:  Development  and  Core  Management  Grants  to  Small  Tribes— Replaced  with  new  Part  900 


Dated:  April  12,  1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  96-9745  Filed  4-22-96;  8:45  am] 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-075-FOR] 

West  Virginia  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  proposed  amendments  to  the 
West  Virginia  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
West  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendments  concern  revisions  to  the 
West  Virginia  Siuface  Mining 
Reclamation  Regulations.  The 
amendments  are  intended  to  improve 
the  clarity  and  effectiveness  of  the  West 
Virginia  program,  and  to  revise  the  State 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on  May 
23,  1996.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1:00  p.m.  on  May  20.  1996. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before 
4:00  p.m.  on  May  8.  1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  deUvered  to  Mr. 
James  C.  Blankenship,  Jr..  Director. 
Charleston  Field  Office  at  the  address 
listed  below. 


Copies  of  the  proposed  amendment, 
the  West  Virginia  program,  and  the 
administrative  record  on  the  West 
Virginia  program  are  available  for  public 
review  and  copying  at  the  addresses 
below,  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hohdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Charleston  Field  Office. 
Mr.  James  C.  Blankenship,  Jr.,  Ehrector, 
Charleston  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street, 
East,  Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158 
West  Virginia  Division  of 
Environmental  Protection,  10 
Mcjunkin  Road.  Nitro.  West  Virginia 
25143.  Telephone:  (304)  759-0515. 
In  addition,  copies  of  the  proposed 
amendments  are  available  for  inspection 
during  regular  business  hoiu-s  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Morgantowrn  Area 
Office,  75  High  Street.  Room  229.  P.O. 
Box  886.  Morgantown,  West  Virginia 
26507,  Telephone  (304)  291-4004 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area 
Office,  323  Harper  Park  Drive,  Suite  3, 
Beckley,  West  Virginia  25801, 
Telephone  (304)  255-5265. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  C.  Blankenship.  Jr.,  Director, 
Charleston  Field  Office;  Telephone: 
(304)  347-7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Background 
information  on  the  West  Virginia 
program,  including  the  Secretary' s 
findings,  the  disposition  of  comments. 


and  the  conditions  of  the  approval  can 
be  found  in  the  January  21.  1981. 
Federal  Register  (46  FR  5915-5956) 
Subsequent  actions  concerning  the  West 
Virginia  program  and  previous 
amendments  are  codified  at  30  CFR 
948.10.  948.12,  948.13,  948.15.  and 
948.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  April  2,  1996 
(Administrative  Record  Number  W\'- 
1024).  the  West  Virginia  Division  of 
Enviroiunental  Protection  (WMJEP) 
submitted  an  amendment  to  its 
approved  permanent  regulaton  program 
pursuant  to  30b  CFR  732.17.  The 
amendment  contains  revisions  to  the 
West  Virginia  Surface  Mining       • 
Reclamation  Regulations  (CSR  sectjon 
38-2-1  et  seq). 

The  last  time  the  State  regulations 
were  significantly  revised  was  on 
February  21,  1996.  the  Director 
partially  approved  the  revisions  in  the 
Februarv  21.  1996.  Federal  Register  (61 
FR  6511-6537).  See  30  CFR  948.15  for 
the  provisions  partially  approved.  See 
30  CFR  948.16  for  required 
amendments. 

Proposed  Amendments 

1.  Section  38-2-2-106  Definition  of 
"Safety  factor."'  This  definition  is 
revised  to  mean  the  ratio  of  the  sum  of 
the  resisting  forces  to  the  sum  of  the 
loading  or  driving  forces  as  determined 
by  acceptable  engineering  practices 
Prior  to  this  change,  the  term  was 
defined  as  the  ratio  of  the  sum  of  the 
resisting  forces  to  the  sum  of  the  loading 
forces. 

2.  Section  38-2-3. 2(e) 
Readvertisement  of  permit  applications. 
This  provision  is  amended  b\  adding 
the  phrase,  "that  do  not  sig-aificantiv 
affect  the  health,  safety  or  welfare  of  the 
public  and.  '  to  the  first  sentence.  With 
this  change,  a  limited  number  uf  minor 
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changes  may  be  grouped  and  advertised 
in  one  additional  notice  if  the  changes 
do  not  significantly  affect  the  health, 
safety  or  welfare  of  the  public. 

3.  Section  3&-2-2.6(h)(5)  Certification 
of  drainage/sediment  control  structure 
designs.  This  provision  is  amended  by 
changing  a  cited  reference  concerning 
dams.  "Article  5D  of  Chapter  20"  is 
deleted  and  replaced  by  "Article  14  of 
Chapter  22." 

4.  Section  3&-2-3.8(c)  Revision  or 
reconstruction  of  existing  structures  and 
support  facilities.  This  provision  is 
amended  by  adding  the  following 
language:  "Provided,  that  those 
structures  and  facilities,  where  it  can  be 
demonstrated  that  reconstruction  or 
revision  would  result  in  greater 
environmental  harm  and  the 
performance  standards  set  forth  in  the 
Act  and  these  regulations  can  otherwise 
be  met,  may  be  exempt  from  revision  or 
reconstruction."  This  aniendment»in 
effect,  provides  an  alternative  to 
requiring  revision  or  reconstruction  of 
structures  or  support  facilities  in  cases 
where  greater  environmental  harm 
would  result  from  the  revisions  or 
reconstruction. 

5.  Section  38-2-3.27  Permit  renewals 
and  extensions.  The  introductory 
paragraph  of  this  provision  is  amended 
by  deleting  the  work  "may"  and  adding 
in  its  place  the  word  "shall."  In 
addition,  language  has  been  deleted  that 
required  all  backfilling  and  grading  be 
completed  within  60  days  prior  to  the 
expiration  date  of  the  permit,  and  that 
an  application  for  Phase  I  bond  release 
be  filed  prior  to  the  expiration  date  of 
the  permit.  As  amended,  the  provision 
provides  that  the  Director  of  the 
Division  of  Environmental  Protection 
(DEP)  shall  waive  the  requirements  for 
renewaJ  if  (he  permiffee  certifies  in 
writing  that  all  coal  extraction  is 
completed,  that  all  backfilling  and 
regrading  will  be  completed  and 
reclamation  activities  are  ongoing. 

6.  Section  38-2-4.4  Infrequently  used 
access  road.  This  provision  is  revised  by 
deleting  and  adding  rule  citations,  as 
amended,  infrequently  used  access 
roads  mav  not  be  exempt  from  the 
requirements  of  §§  38-2-4.2.  4.7(a),  4.8, 
4.9,  and  5.3. 

7.  Section  38-2-4.12  Certification  of 
primary  roads.  This  provision  is 
amended  by  deleting  the  requirement 
that  changes  documented  in  the  as-built 
plans  be  submitted  to  the  Director  of 
DEP  as  a  permit  revision.  In  its  place, 
the  following  language  is  added:  "If  as- 
built  plans  are  submitted,  the 
certification  shall  describe  how  and  to 
what  extent  the  construction  deviates 
from  the  proposed  design,  and  shall 
explain  how  and  certify  that  the  road 


will  meet  performance  standards.  In 
effect,  this  amendments  replaces  a 
requirement  that  all  changes 
documented  as-built  plans  be  submitted 
as  a  permit  revision,  with  a  requirement 
that  when  changes  are  certified,  the 
certification  shall  include  an 
explanation  and  certification  that  the 
changes  wiH  meet  performance 
standards. 

8.  Section  38-2-5.4(c)  Safety 
standards  for  embankment  type 
structures.  The  first  paragraph  of  this 
provision  is  amended  by  deleting  the 
phrase  "which  may  include  slurry 
impoundments."  With  this  amendment, 
the  provision's  safety  standards  apply  to 
all  embankment  type  sediment  control 
or  other  water  retention  structures. 

9.  Section  38-2-1 1.6(a)  Review  of 
permits  for  adequacy  of  bond.  This 
provision  is  amended  to  add  a 
requirement  that  permits  will  not  be 
renewed  until  the  appropriate  amoimt 
of  bond  has  been  posted. 

Also,  subparagraphs  (a)  (2).  (3),  and 
(4)  are  deleted.  These  subparagraphs 
provided  that  existing  permits  (for 
underground  mines,  preparation  plants, 
and  coal  refuse  sites)  shall  be  subject  to 
the  site-specific  bond  criteria  of  §  38-2- 
11.6  at  the  time  of  application  for 
renewal  or  mid-term  review,  shall  not 
be  renewed  by  the  Director  of  DEP  until 
the  appropriate  amount  of  bond  is 
posted.  See  the  first  paragraph  in  11.6(a) 
for  language  similar  to  that  which  is 
being  deleted. 

10.  Section  38-2-1 1.6(  c)(6),  (d)(6), 
(e)(5),  (f)(5)  Bond  reduction  credits. 
These  provisions  are  being  amended  to 
delete,  in  various  places,  the  phrase 
"vdthin  five  (5)  years  of  the  date  of  SMA 
approval."  In  effect,  the  amount  of  bond 
reduction  credits  assigned  is  no  longer 
contingent  upon  the  "five  years  from  the 
date  of  SMA  approval"  criterion. 

11.  Section  38-2-1 2.2(e)  Bond 
release— chemical  treatment.  The 
existing  language  of  this  provision  is 
deleted  and  replaced  by  the  following: 

Notwithstanding  any  other  provisions  of 
this  rule,  no  bond  release  or  reduction  will 
be  granted  if,  at  the  time,  water  discharged 
from  or  affected  by  the  operation  requires 
chemical  treatment  in  order  to  comply  with 
applicable  effluent  limitations  or  water 
quality  standards:  Provided,  That  the 
Director  may  approve  a  request  for  Phase  I 
but  not  Phase  II  or  UI,  release  if  the  applicant 
demonstrates  to  the  satisfaction  of  the 
Director  that  either: 

(A)  The  remaining  bond  is  adequate  to 
assure  long  term  treatment  of  the  drainage;  or 

(B)  The  operator  has  irrevocably  committed 
other  financial  resources  which  are  adequate 
to  assure  long  term  treatment  of  the  drainage; 
Provided,  That  the  allemate  financial 
resources  must  be  in  acceptable  form,  and 
meet  the  standards  set  forth  in  Section  11  of 


the  Act  and  Section  11  of  these  regulations; 
Provided,  however.  That  alternate  financial 
arrangements  shall  provide  a  mechanism 
whereby  the  Director  can  assume 
management  of  the  resources  and  treatment 
work  in  the  event  that  the  operator  defaults 
for  any  reason;  And  provided  further.  That 
default  on  a  treatment  obligation  under  this 
paragraph  shall  be  considered  equivalent  to 
a  bond  forfeiture,  and  the  operator  will  be 
subject  to  penalties  and  sanctions,  including 
permit  blocking,  as  if  a  twnd  forfeitxire  had 
occurred. 

In  order  to  make  such  demonstration  as 
referenced  above,  the  applicant  shall  address, 
at  a  minimum,  the  current  and  projected 

3uantity  and  quality  of  drainage  to  be  treated, 
le  anticipated  duration  of  treatment,  the 
estimated  capital  and  operating  cost  of  the 
treatment  facility,  and  the  calculations  which 
demonstrate  the  adequacy  of  the  remaining 
bond  or  of  the  alternate  financial  resources. 

In  effect,  the  added  language  would 
allow,  under  the  specified 
circumstances.  Phase  I  bond  release  on 
operations  which  require  chemical 
treatment  in  order  to  comply  with 
applicable  effluent  limitations  or  water 
quality  standards. 

The  Director  notes  that  the  State's 
definition  of  "chemical  treatment"  at 
§  38-2-2.20  has  only  been  partially 
approved  by  OSM.  Specifically,  the 
language  of  the  definition  that  excludes 
passive  treatment  systems  from  being 
considered  "chemical  treatment"  was 
not  approved  to  the  extent  that  such 
passive  treatment  systems  would  be 
applied  in  the  context  of  §  38-2-12. 2(e) 
to  authorize  bond  release  for  sites  with 
discharges  that  require  passive 
treatment  to  meet  discharge  standards. 
For  a  complete  explanation  of  the 
partial  disapproval  of  the  State's 
definition  of  "chemical  treatment,"  see 
Finding  B-2,  in  the  February  21, 1996, 
Federal  Register  (61  FR  6511)  page 

6517. 

12.  Section  38-2-14.14(e)(4)  Valley 
fills — rock  core  chimney  drains.  This 
provision  is  being  amended  by  deleting 
the  third  sentence,  which  concerns  the 
control  of  surface  water  runoff,  and 
replacing  that  language  with  the 
following: 

Surface  water  runoff  from  areas  above  and 
adjacent  to  the  fill  shall  be  diverted  into 
properly  designed  and  constructed  stabilized 
diversion  channels  which  have  been 
designed  using  best  current  technology  to 
safely  pass  the  peak  runoff  from  a  1.0  year, 
24-hour  precipitation  event.  The  channel 
shall  be  designed  and  constructed  to  ensure 
stability  of  the  fill,  control  erosion,  and 
minimize  water  infiltration  into  the  fill. 

13.  Section  38-2-14.15(m)  Coal 
processing  waste  disposal.  This 
provision  is  being  amended  by  deleting 
the  prohibition  at  14.15(m)(l)  that  coal 
processing  waste  "will  not  contain  acid 
producing  or  toxic  forming  material."  A 


new  provision  at  14.15(m)(2)  is  added  to 
provide  as  follows: 

(2)  The  coal  processing  waste  will  not  be 
placed  in  the  backfill  unless  it  has  been 
demonstrated  to  the  satisfection  of  the 
Director  that:  (A)  the  coal  processing  waste 
to  be  placed  based  upon  laboratory  testing  to 
be  non-toxic  and/or  non-acid  producing;  or 
(B)  an  adequate  handling  plan  including 
alkaline  additives  has  been  develo[>ed  and 
the  material  after  alkaline  addition  is  non- 
toxic and/or  non-acid  producing. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  the  proposed  amendments 
submitted  by  the  State  of  West  Virginia 
to  its  permanent  regulatory  program. 
Specifically,  OSM  is  seeking  comments 
on  the  revisions  to  the  State's 
regulations  that  were  submitted  on 
April  2, 1996  (Administrative  Record 
No.  WV-1024).  Comments  should 
address  whether  the  proposed 
amendments  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
West  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  OSM  Charleston  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
pubhc  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  close  of 
business  on  May  8,  1996.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing  by  that  date,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  remarks 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  who  wish  to 
testify  have  been  heard. 


Public  Meeting 

If  only  one  person  or  group  requests 
to  testify  at  a  hearing,  a  public  meeting, 
rather  than  a  public  hearing,  may  be 
held,  and  the  results  of  the  meeting 
included  in  the  Administrative  Record. 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSM  Cliarleston  Field  Office  listed 
imder  ADDRESSES  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

All  such  meetings  will  be  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OM6)  granted 
OSM  an  exemption  from  sections  3,4, 
7  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary,  and  OMB  regulatory  review 
is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  apphcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  state,  not  by  OSM.  Under 
sections  503  and  505  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)] 


provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  cfece  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  et  seq.).  The  State  siibmittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  e^ect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  wrill  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations 

List  of  Subiects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  12.  1996. 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  110 

[CGD07-96-017] 
RIN211S-AA98 

Special  Anchorage  Areas;  Ashtey 
River,  Charleston,  SC 

AGENCY:  Coast  Guard,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  two  new  anchorage  areas  in 
the  Ashley  River,  Charleston,  South 
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Carolina  to  replace  an  existing 
anchorage.  Due  to  pending  construction 
of  two  1000  ft  piers  at  the  George  M. 
Lockwood  Municipal  Marina,  in 
Charleston,  the  current  anchorage  will 
not  be  available  for  anchoring 
recreational  vessels.  The  Municipal 
Marina  has  received  a  construction 
permit  to  build  the  piers  from  the  U.S. 
Army  Corps  of  Engineers.  The  new 
anchorages  will  be  necessary  to  replace 
the  one  described  in  33  CFR  110. 72d. 
The  proposed  anchorages  are  across  the 
Ashley  River  from  the  current  anchorage 
and  though  not  designated  as  Federal 
anchorages,  they  are  already  wridely 
used  by  recreational  vessels  as  overflow 
from  the  current  anchorage. 
DATES:  Comments  must  be  received  on 
or  before  June  24.  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Captain  of  the  Fort 
Charleston,  Marine  Safety  Office 
Charleston,  South  Carolina  29401-1899. 
The  comments  will  be  available  for 
inspection  and  copying  at  196  Tradd 
Street,  Charleston,  SC  between  9  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  hand  delivered  to  this  address. 
FOfl  FURTHER  INFORMATION  CONTACT: 
CW04  R.M.  Webber,  Project  Officer.  Tel: 
(803) 724-7690. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD07-96-017)  and  the  specific 
section  of  this  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  The  regulations  may  be 
changed  in  the  light  of  comments 
received.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received,  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Discussion  of  Proposed  Regulations 

The  City  Marina  Company  and  the 
City  of  Charleston  have  been  granted,  by 
the  U.S.  Army  Corps  of  Engineers,  a 
permit  to  build  two  1000  foot  piers  on 
the  south  side  of  the  Municipal  Marina. 
These  piers  will  cross  an  existing 
anchorage  eliminating  most  of  the 
anchorages  within  that  area  that  have 
over  six  feet  of  water  at  mean  low  water. 
As  the  anchorage  is  extensively  used  by 
recreational  vessels,  two  new  anchorage 
areas  are  being  proposed  to 


accommodate  vessels  that  will  be 
displaced  when  the  new  piers  are  built. 
The  new  anchorages  are  already  being 
used  by  recreational  vessels  as  overflow 
from  the  existing  anchorage.  To  date,  no 
problems  have  arisen  &t)m  recreational 
vessels  anchoring  in  these  areas.  Since 
the  marina  plans  were  pubUshed  in  the 
local  newspaper,  there  has  been 
considerable  public  interest  in 
establishing  new  anchorages  to  replace 
the  existing  anchorage. 

Proposed  Ashley  River  Anchorage 
Number  One  would  be  located  on  the 
waters  lying  within  an  area  across  the 
Ashley  River  Channel  from  the  George 
M.  Lockwood  Municipal  Marina 
bounded  by  the  southwest  side  of  the 
channel  beginning  at  latitude 
32''46'43.7"N.  longitude  079''57'19.3"W; 
thence  to  latitude  32°46'38.0"N, 
longitude  079''57'24.0"W;  thence  to 
latitude  32''46'32.0"N,  longitude 
079''57'15.5"W;  thence  to  latitude 
32°46'29.0"N.  longitude  079°57'00.9"W; 
thence  back  to  the  begirming  following 
the  southwest  boundary  of  the  Ashley 
River  Channel.  All  coordinates 
referenced  use  Datum:  NAD  1983. 

Proposed  Ashley  River  Anchorage 
Number  Two  would  be  located  on  the 
waters  lying  v«thin  an  area  across  the 
Ashley  River  Channel  from  the  Ashley 
Marina  bounded  by  the  southwest  side 
of  the  channel  beginning  latitude 
32''46'53.0"N.  longitude  079"'57'34.5"W; 
thence  to  latitude  32'*46'50.5"N, 
longitude  079''57'40.5"W;  thence  to 
latitude  32°46'46.0"N.  longitude 
079°57'34.5"W;  thence  to  latitude 
32''46'49.0"N,  longitude  079''57'28.7"W; 
thence  back  to  the  beginning  following 
the  southwest  boundary  of  the  Ashley 
River  Channel.  All  referenced 
coordinates  use  Datum:  NAD  1983. 

These  proposed  anchorage  areas  will 
provide  that  vessels  no  more  than  sixty- 
five  feet  in  length,  when  anchored  in  the 
anchorage  areas,  shall  not  be  required  to 
carry  or  exhibit  the  white  anchor  lights 
required  by  the  Navigation  Rules. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 


procedures  of  DOT  is  unnecessary.  The 
proposed  anchorage  areas  described  in 
this  notice  are  currently  being  used  by 
recreational  vessels  as  over  flow  from 
the  existing  anchorage. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposed  rule  contains  no 
coUection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 
Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  determined  pursuant  to  Section 
2.B.2.  of  Commandant  Instruction 
M16475.1B.  hat  this  action  is 
categorically  excluded  frtjm  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  available  in  the  docket  for 
inspection  or  copying  at  the  location 
listed  in  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  revise  Part  110 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 


PART110-IAMENDED1 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.72d  is  revised  to  read 
as  follows: 

§  1 1 0.72d    Ashley  River  Anchorage  Areas, 
SC. 

The  following  locations  are  special 
anchorage  areas: 

(a)  Ashley  River  Anchorage  1.  The 
waters  lying  within  an  area  across  the 
Ashley  River  Channel  from  the  George 
M.  Lockwood  Municipal  Marina 
bounded  by  the  southwest  side  of  the 
channel  beginning  at  latitude 
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33''46'43.7"  N.  longitude  079'*57'19.3" 
W;  thence  to  latitude  32''46'38.0"  N, 
longitude  079»57'24.0"  W;  thence  to 
latitude  32"'46'32.0"  N,  longitude 
079''57'15.5"  W;  thence  to  latitude 
32»46'29.0"  N.  longitude  079''57'00.9" 
W;  thence  back  to  the  beginning 
following  the  southwest  boundary  of  the 
Ashley  River  Channel.  All  coordinates 
referenced  use  Datum:  NAD  1983. 

(b)  Ashley  River  Anchorage  2.  The 
waters  lying  within  an  area  across  the 
Ashley  River  Channel  from  the  Ashley 
Marina  bounded  by  the  southwest  side 
of  the  channel  beginning  at  latitude 
33''46'53.0"  N.  longitude  079°57'34.5" 
W;  thence  to  latitude  32°46'50.5"  N. 
longitude  079''57'40.5"  W;  thence  to 
latitude  32''46'46.0"  N.  longitude 
079''57'34.5"  W;  thence  to  latitude 
32''46'49.0"  N.  longitude  079''57'28.7" 
W;  thence  back  to  the  beginning 
following  the  southwest  boundary  of  the 
Ashley  River  Channel.  All  coordinates 
referenced  use  Datum:  NAD  1983. 

Dated:  April  10, 1996. 
P.J.  Cardad, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Seventh  Coast  Guard  District. 
[FR  Doc.  9&-9879  Filed  4-22-96:  8:45  ami 
BILUNG  CODE  4«1ft-14-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  262,  264,  265,  and  270 

PL  64  2  6807;  FRL-645»-e] 

Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities  and  Hazardous 
Waste  Generators;  Organic  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments,  and  Containers 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  data  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  additional  data  that  are 
being  considered  by  the  EPA  in 
amending  the  air  emission  standards  for 
hazardous  waste  treatment,  storage,  and 
disposal  facihties  (TSDF)  that  were 
published  December  6. 1994  under  the 
authority  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  as  amended 
(59  FR  62896).  This  notice  addresses  the 
narrow  issue  of  an  Other  Thermal 
Treatment  Facility  subject  to  regulation 
under  subpart  P  of  Part  265  (40  CFR 
265.370  through  265.383]  being  eligible 
to  receive  spent  activated  carbon  which 
is  a  hazardous  waste.  The  additional 
data  are  available  for  public  inspection 
at  the  EPA  RCRA  Docket  Office. 


DATES:  Comments  on  these  additional 
data  will  be  accepted  through  May  7. 
1996. 

DOCKET:  The  information  referenced  by 
today's  notice  is  available  for  public 
inspection  and  copying  in  the  RCRA 
docket.  The  RCRA  docket  numbers 
pertaining  to  this  rulemaking  are  F-91- 
CESP-FFFFF.  F-92-CESA-FFFFF.  F- 
94-CESF-FFFFF,  F-94-CE2A-FFFFF. 
and  F-95-CE3A-FFFFF.  The  RCRA 
docket  is  located  at  Crystal  Gateway. 
1235  Jefferson  Davis  Highway,  First 
Floor,  Arlington.  Virginia.  Hand 
delivery  of  items  and  review  of  docket 
materials  are  made  at  the  Virginia 
address.  The  public  must  have  an 
appointment  to  review  docket  materials. 
Appointments  can  be  scheduled  by  * 
calhng  the  Docket  Office  at  (703)  603- 
9230.  The  mailing  address  for  the  RCRA 
docket  office  is  RCRA  Information 
Center  (5305W),  U.  S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460. 
COMMENTS:  Written  comments  regarding 
these  data  may  be  mailed  to  the  Docket 
Clerk  at  the  above-mentioned 
Washington,  DC  maiUng  address.  Please 
send  an  original  and  two  copies  of  all 
comments,  and  refer  to  Docket  Number 
F-96-CE4A-FFFFF.  The  EPA  will 
consider  comments  on  the  additional 
data  that  are  received  through  May  7. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  this  notice  and  the 
associated  rulemaking  contact  the  RCRA 
Hotline  at  (703)  412-9877  or  toll-fr«e  at 
1-800-424-9346. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  available  on  the  EPA's  Clean- 
up Information  Bulletin  Board  (CLU- 
IN).  To  access  CLU-IN  with  a  modem  of 
up  to  28.800  baud,  dial  (301)  589-8366. 
First  time  users  will  be  asked  to  input 
some  initial  registration  information. 
Next,  select  "D"  (download)  from  the 
main  menu.  Input  the  file  name 
"RCRA-NDA.496"  to  download  this 
notice.  Follow  the  on-line  instructions 
to  complete  the  download.  More 
information  about  the  download 
procedure  is  located  in  Bulletin  104;  to 
read  this  type  "B  104"  from  the  main 
menu.  For  additional  help  with  these 
instructions,  telephone  the  CLU-IN  help 
line  at  (301)  589-8368. 

On  December  6. 1994.  the  EPA 
published  in  the  Federal  Register  (59 
FR  62896)  under  authority  of  the  RCRA 
standards  requiring  the  use  of  air 
emission  controls  on  certain  tanks, 
surface  impoundments,  and  containers 
at  hazardous  waste  TSDF.  These 
standards  are  codified  in  40  CFR  parts 
264  and  265  under  subpart  CC  (referred 
to  as  the  "subpart  CC  standards"). 


This  Notice  of  Data  Availability 
addresses  the  appropriateness  of  an 
Other  Thermal  Treatment  Facihty 
subject  to  regidation  under  subpart  P  of 
Part  265  (40  CFR  265.370  through 
265.383)  being  eligible  to  receive  spent 
activated  carbon  which  is  a  hazardous 
waste.  In  the  December  6.  1994  final 
subpart  CC  standards  (59  FR  62896),  the 
EPA  established  a  requirement  that 
sp>ent  activated  carbon  removed  from  a 
control  device  had  to  be  managed  at 
particular  types  of  facilities,  namely 
regulated  incinerators,  regulated  boilers 
or  industrial  furnaces,  or  "thennal 
treatment  units  that  [are]  permitted 
under  subpart  X  of  40  CFR  part  264  or 
subpart  P  of  (Part  265]".  See  40  CFR 
265.1033(I)(1)  as  promulgated  at  59  FR 
at  62935  (Dec.  6. 1994).  A  parallel 
requirement  was  contained  in  40  CFR 
264.1033(m),  but  no  reference  to  subpart 
P  was  included  (59  FR  at  62927).  In  the 
February  9,  1996  technical  correction 
notice,  the  EPA  amended  these 
provisions  to  clarify  that  they  apply 
only  to  activated  carbon  which  is  a 
hazardous  waste,  and  that  interim  status 
incinerators  and  boilers  and  industrial 
furnaces  which  had  certified 
compliance  could  receive  such  activated 
carbon.  See  61  FR  at  4910.  4911.  and 
4913.  In  so  doing,  the  EPA  removed  the 
reference  to  subpart  P  facilities  in 
265.1033(1)(1).  thus  removing  such 
facilities  from  eligibiUty  to  receive 
hazardous  waste  spent  activated  carbon 
&x)m  interim  status  facilities,  but  did  not 
provide  any  explanation  for  this 
omission. 

The  Response  to  Comment 
Background  Information  Document  to 
the  Final  Rule  does  not  completely 
clarify  the  EPA's  intent.-At  one  point 
the  EPA  mentioned  subpart  P  facihties 
as  potentially  eligible  to  receive 
hazardous  waste  spent  activated  carbon 
(BID  page  6-113  and  114).  but  at  other 
points  indicated  that  only  other  thermal 
treatment  units  permitted  under  subpart 
X  would  be  eligible  (BID  at  6-116  and 
117). 

After  publication  of  the  February'  9 
notice,  the  EPA  received  a  letter  from  a 
subpart  P  facility  which  reactivates 
spent  activated  carbon  questioning  the 
omission  of  subpart  P  facilities  from 
amended  265.1033(1).  The  EPA  is 
noticing  this  letter,  along  with 
memoranda  documenting  EPAs  further 
contacts  with  the  facility,  for  comment. 
The  EPA  is  also  seeking  comment  on  the 
following  issues.  The  subpart  CC 
standards  specify  the  types  of  facilities 
that  can  manage  hazardous  waste  spent 
activated  carbon  so  that  EPA  can  ensure 
that  any  adsorbed  hazardous  organic 
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constituents  released  from  the  carbon 
are  adequately  controlled  or  destroyed, 
rather  than  emitted  to  the  atmosphere 
(BID  page  6-115).  It  is  not  clear  that  the 
subpart  P  standards,  taken  by 
themselves,  provide  this  assurance, 
since  subpart  P  standards  do  not  contain 
substantive  air  emission  controls.  Thus, 
in  addition  to  soliciting  comment  on  the 
information  in  the  docket,  the  EPA 
solicits  comment  on  whether  some 
farther  limitation  should  be  necessary  if 
subpart  P  facilities  are  to  be  eligible.  For 
example,  should  eUgibility  be  limited  to 
facilities  whose  regeneration  imits 
provide  adequate  protection  from  the 
emission  of  desorbed  organics?  If  so,  is 
it  appropriate  to  require  compliance 
with  subpart  CC.  or  comparable  controls 
to  ensure  such  protection?  The  EPA  will 
consider  all  comments  on  the  new  data 
received  by  the  close  of  the  comment 
period  when  making  a  final  regulatory 
determination  on  the  regulatory 
requirements  for  this  regulation. 

This  notice  does  not  represent  the 
only  provision  of  the  final  subpart  CC 
standards  which  the  EPA  is  considering 
revising.  The  EPA  is  planning  to  publish 
technical  amendments  to  the  rule 
within  the  next  two  months  which  will 
include  revisions  described  in  the 
August  14,  1995  Federal  Register 
document  entitled,  "Proposed  rule;  data 
availability"  (60  FR  41870).  as  well  as 
a  finding  on  the  issue  discussed  in 
today's  notice. 

Dated:  April  11,  1996. 

Richard  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  96-9973  Filed  4-22-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  9e-90,  FCC  9^160] 

Telecommunications  Act  of  1996; 
Broadcast  License  Terms 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  We  issue  this  Notice  of 
Proposed  Rule  Making  ("NPRM")  to 
implement  Section  203  of  the 
Telecommunications  Act  of  1996 
("Telecom  Act")  (Broadcast  License 
Terms).  Section  203  eliminates  the 
statutory  distinction  between  the 
maximum  allowable  license  terms  for 
television  stations  and  radio  stations, 
and  provides  that  such  licenses  may  be 


for  terms  "not  to  exceed  8  years." 
Amendment  of  the  Commission's  Rules 
is  necessary  to  conform  them  to  Section 
203  of  the  Telecom  Act.  We  seek 
comment  on  our  proposal  to  amend  our 
rules  to  extend  broadcast  license  terms 
to  8  years,  as  well  as  on  our  proposal  for 
implementing  this  change  vnthin  the 
framework  of  existing  license  renewal 
cycles. 

DATES:  Comments  are  due  on  or  before 
May  20. 1996.  and  reply  comments  are 
due  on  or  before  June  4, 1996.  Written 
comments  by  the  public  on  the 
proposed  £uid/or  modified  information 
collections  are  due  on  or  before  May  20, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Somers  (202-418-2130).  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  96-90.  FCC 
96-169,  adopted  April  11,  1996  and 
released  April  12,  1996.  The  complete 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street  NW.,  Washington, 
D.C. ,  and  also  may  be  puirchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  N.W.. 
Suite  140,  Washington,  DC  20037. 

Sjmopsis  of  Notice  of  Proposed  Rule 
Making  Extending  License  Terms  for 
Broadcast  Facilities 

1.  Section  307(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  307(c),  authorizes 
the  Commission  to  establish  the  period 
or  periods  for  which  licenses  shall  be 
granted  or  renewed.  Prior  to  the 
enactment  of  the  Telecom  Act,  Section 
307(c]  provided  that  the  licenses  of 
television  stations,  including  low  power 
TV  stations,  could  be  issued  for  a  term 
of  no  longer  than  5  years.  It  further 
provided  that  license  terms  for  radio 
stations,  including  auxiliary  facilities, 
could  be  for  a  period  not  to  exceed  7 
years.  These  were  the  maximum 
allowable  license  terms  and  the 
Commission  had  the  discretion  to  grant 
or  renew  a  broadcast  license  for  a 
shorter  period  if  the  public  interest, 
convenience,  and  necessity  would  be 
served  by  such  action.  Consistent  with 
these  statutory  provisions.  Section 
73.1020  of  the  Commission's  Rules 
currently  states  that  "(r]adio 
broadcasting  stations  will  ordinarily  be 
renewed  for  7  years  and  TV  broadcast 
stations  will  be  renewed  for  5  years. 


However,  if  the  FCC  finds  that  the 
public  interest,  convenience  and 
necessity  will  be  served  thereby,  it  may 
issue  either  an  initial  license  or  a 
renewal  thereof  for  a  lesser  term." 
Section  73.1020  also  sets  forth  a  renewal 
schedule  for  broadcast  stations  based  on 
the  geographical  region  of  the  country  in 
which  each  station  is  located. 

2.  Section  203  of  the  Telecom  Act 
amends  Section  307(c)  of  the 
Communications  Act  to  read  as  follows: 

Each  license  granted  for  the  operaUon  of  a 
broadcasting  station  shall  be  for  a  term  of  not 
to  exceed  8  years.  Upon  application  therefor, 
a  renewal  of  such  license  may  be  granted 
from  time  to  time  for  a  term  of  not  to  exceed 
8  years  from  the  date  of  expiration  of  the 
preceding  license,  if  the  Commission  finds 
that  public  interest,  convenience,  and 
necessity  would  be  served  thereby. 
Consistent  with  the  foregoing  provisions  of 
this  subsection,  the  Commission  may  by  rule 
prescribe  the  period  or  periods  for  which 
licenses  shall  be  granted  and  renewed  for 
particular  classes  of  stations,  but  the 
Commission  may  not  adopt  or  follow  any 
rule  which  would  preclude  it.  in  any  case 
involving  a  station  of  a  particular  class,  from 
granting  or  renewing  a  license  for  a  shorter 
pieriod  than  that  prescribed  for  stations  of 
such  class  if,  in  its  judgment,  the  public 
interest,  convenience,  or  necessity  would  be 
served  by  such  action. 

3.  Length  of  License  Terms.  Although 
the  language  of  Section  203  of  the 
Telecom  Act  lengthens  the  maximum 
permissible  broadcast  license  term  to  8 
years  for  both  television  and  radio 
stations,  the  statute  does  not  require  the 
Commission  to  extend  license  terms  to 
8  years  as  a  matter  of  course.  The 
statutory  language  provides  that  licenses 
are  to  have  terms  "not  to  exceed  8 
years"  and  expressly  states  that  the 
Commission  "may"  grant  renewals  for 
terms  not  to  exceed  8  years  if  the  public 
interest  would  be  served  thereby. 
Moreover,  the  language  indicates  that 
the  Commission  may,  by  rule,  adopt 
different  license  terms  for  different 
classes  of  stations.  Given  this  discretion 
under  the  statute  regarding  how  we 
might  amen(i  our  rules,  we  believe  it  is 
appropriate  to  determine  through  notice 
and  comment  rulemaking  the  proper 
length  of  broadcast  license  terms  as  a 
general  matter. 

4.  For  several  reasons,  we  propose  to 
amend  our  Rules  to  provide  that 
broadcast  licenses  ordinarily  have  the 
maximum  8-year  term  authorized  imder 
the  statute.  First,  the  practice  of 
ordinarily  granting  television  and  radio 
licenses  for  the  maximum  terms  will 
reduce  the  burden  to  broadcasters  of 
seeking  the  periodic  renewal  of  their 
licenses  and  the  associated  bimiens  on 
the  Commission.  Second,  it  is  consistent 
with  past  Commission  practice;  our 
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ciurent  rules  provide  for  the  maximum 
license  terms  in  accordance  with 
previous  statutory  maximum  terms  of  5 
years  for  television  stations  and  7  years 
for  radio  stations.  Finally,  this  approach 
is  consistent  with  the  legislative  history 
of  the  Telecom  Act.  While  the  statutory 
language  provides  the  Commission 
discretion  in  this  area,  the  Conference 
Report  indicates  that  Congress  intended 
the  Commission  to  adopt  the  maximum 
term,  stating  that  Section  203  of  the 
Telecom  Act  "extends  the  license  term 
for  broadcast  licenses  to  eight  years  for 
both  television  and  radio." 

5.  We  seek  conunent  on  this  proposal 
to  amend  Sections  73.1020  and  74.15  of 
o\ii  Rules  to  provide  that  the 
Commission  wrill  ordinarily  grant 
licenses  for  the  8-year  terms  allowed  by 
Section  203  of  the  Telecom  Act. 
Irrespective  of  what  the  Commission 
ultimately  determines  to  be  an 
appropriate  standard  license  term,  we 
note  that  Section  203  of  the  Telecom 
Act  explicitly  reserves  the 
Conunission's  authority  to  grant 
individual  licenses  for  less  than  the 
statutory  maximum  if  the  public 
interest,  convenience,  and  necessity 
would  be  served  by  such  action. 

6.  Classes  of  Stations.  Section  203  of 
the  Telecom  Act  states  in  part: 

"the  Commission  may  by  rule  prescribe  the 
period  or  periods  for  wtiich  licenses  shaU  be 
granted  and  renewed  for  particular  classes  of 
stations.  *  *  *"  While  this  provision  provides  us 
authority  to  designate  different  license  terms 
for  particuiar  classes  of  stations  (provided  that 
ttiey  do  not  exceed  8  years),  we  propose  to 
treat  all  but  experimental  broadcast  stations 
unitormly. 

7.  With  respect  to  television  and  radio 
stations  the  statute  eliminates  the 
current  distinction  between  these 
services  for  purposes  of  establishing  the 
maximiun  allowable  license  terms.  In 
this  regard,  the  legislative  history  states: 
"By  applying  a  uniform  license  term 

*  *  *  for  all  broadcast  station  Ucenses, 
the  Conunittee  simply  recognizes  that 
there  is  no  reason  for  longer  radio 
license  terms  than  for  television 
licenses.  The  Committee  intends  that 
applying  a  uniform  license  term  *  *  * 
for  radio  and  television  licenses  will 
enable  the  Commission  to  operate  more 
efficiently  in  the  awarding  of  new  or 
renewed  licenses  for  all  broadcast 
licenses."  H.R.  Rep.  No.  104-204, 
Section  304, 104th  Cong.,  1st  Sess.  122 
(1995). 

8.  Similarly,  we  propose  to  track  the 
approach  we  take  with  full-service 
stations  and  adopt  an  8-year  license 
term  for  FM  and  TV  translator  faciUties 
and  low  power  TV  stations,  as  well  as 
for  international  broadcasting  stations. 
This  approach  is  consistent  with  our 


previous  decision  to  treat  these  different 
classes  of  stations  uniformly.  See  Report 
and  Order  in  MM  Docket  No.  92-168,  59 
FR  63049,  December  7, 1994.  We  further 
propose  to  continue  our  practice,  set 
forth  in  Sections  74.15(b)  and  (c)  oi  our 
Rules,  of  tying  the  license  terms  for 
auxiliary  and  booster  facilities  to  the 
license  terms  of  the  broadcast  stations 
with  which  they  are  associated.  We  seek 
comment  on  these  pro{>osals. 

9.  Finally,  we  propose  to  continue  our 
practice,  set  forth  in  Section  74.15(a)  of 
our  Rules,  of  issuing  licenses  for 
experimental  broadcast  stations  for  a 
term  of  1  year.  We  believe  that  a  longer 
License  term  would  not  be  warranted  for 
this  class  of  station  and  seek  comment 
on  this  proposal. 

10.  Implementation  of  Amended 
License  "Term  Provisions.  Section  203  of 
the  Telecom  Act  and  the  legislative 
history  are  silent  as  to  whether  existing 
broadcast  station  licenses  may  be 
modified  immediately  to  conform  to  any 
new  license  terms  that  may  be  adopted. 

11.  The  implementation  issue  is 
important  because  of  the  logistics 
involved  in  renewing  broadcast 
licenses.  Under  Sections  73.1020  and 
74.15  of  the  Commission's  Rules,  all  of 
the  licenses  for  a  particular  class  of 
broadcast  stations  expire  at  fixed 
intervals  over  a  3-year  period.  To  stagger 
the  processing  of  renewal  appUcations 
ajx.d  thus  perform  this  task  more 
efficiently,  the  country  is  divided  into 
18  different  regions  containing  1  or 
more  states  for  purposes  of  establishing 
synchronized  schedules  for  radio  and 
television  license  renewals.  The  radio 
renewal  schedule  and  the  television 
renewal  schedule  operate  on  separate 
and  distinct  cycles  that  do  not  run 
concurrently.  Accordingly,  once  all 
radio  licenses  have  been  renewed  as 
scheduled,  there  is  a  50-month  hiatus 
before  the  radio  renewal  cycle  begins 
again.  Similarly,  once  all  television 
licenses  have  been  renewed  as 
scheduled,  there  is  also  a  26-month 
hiatus  before  the  television  renewal 
cycle  begins  again. 

12.  Because  of  the  cycHcal  nature  of 
this  process,  any  change  in  the  length  of 
the  license  term  implemented  in  the 
middle  of  a  renewal  cycle  could 
adversely  affect  the  synchronization  of 
the  whole  process. 

13.  By  the  time  the^'elecom  Act  of 
1996  was  enacted  in  February  1996,  the 
renewal  cycle  had  already  b^gun  for 
radio  stations  in  several  regions  of  the 
country.  The  practical  effect  of  this 
situation  is  that  radio  licenses  that  have 
already  been  renewed  for  the  current 
maximum  allowable  7-year  term  will 
have  shorter  terms  than  radio  hcenses 
renewed  later  in  the  renewal  cycle,  if  we 


adopt  the  8-year  term  we  now  prop>ose. 
When  these  previously  granted  licenses 
expire  the  radio  renewal  process  will  no 
longer  be  synchronized.  We  wish  to 
maintain  the  efficiencies  inherent  in  the 
existing  synchronized  schedule  of 
renewal  cycles.  Should  we  ultimately 
adopt  an  8-year  license  term,  we 
therefore  propose  to  implement  it  as 
follows.  For  broadcast  renewal 
applications  that  are  granted  after  the 
effective  date  of  a  decision  in  this 
proceeding,  we  propose  to  ordinarily 
grant  the  renewed  license  for  the 
maximiun  proposed  term  of  8  years.  For 
renewal  applications  that  have  been 
filed  as  part  of  the  current  renewal  cycle 
(i.e.,  the  cycle  beginning  October  1. 
1995  for  radio  stations)  and  that  have 
been  granted  only  the  maximum  7-year 
license  term  provided  under  our  current 
rules  because  they  were  processed  prior 
to  a  decision  in  this  proceeding,  we 
propose  to  extend  by  rule  the  already 
renewed  7-year  Ucense  term  for  such 
stations  to  the  proposed  8-year  term. 
These  licenses  wiU  thus  be  modified  by 
rule  to  have  the  new  maximum  term 
and  will  come  up  for  renewal  in 
synchronization  with  future  radio 
renewal  cycles.  The  Commission 
adopted  a  similar  approach  in  1983 
when  it  extended  existing  common 
carrier  and  satellite  licenses  from  5  to  10 
years.  As  noted  in  that  decision,  the 
Commission's  authority  to  modif\'  the 
provisions  of  existing  licenses  by 
rulemaking  has  been  upheld  on  several 
occasions.  This  type  of  approach  is  also 
consistent  with  the  discretion  we  are 
given  by  the  Telecom  Act  to  prescribe 
rules  governing  the  period  or  periods  for 
which  ucenses  are  granted  for  particular 
classes  of  stations.  We  solicit  comment 
on  this  proposed  approach  for 
implementing  the  new  maximum 
broadcast  license  terms  authorized  by 
the  Telecom  Act. 

14.  By  this  Notice  of  Proposed  Rule 
Making  we  request  comments  on  how  to 
best  implement  the  provisions  of 
Section  203  of  the  Telecom  Act. 
Specifically,  we  seek  comment  on 
whether  we  should  amend  Sections 
73.1020,  73.733.  and  74.15  of  the 
Commission's  Rules  to  provide  that 
broadcast  licenses  ordinarily  should 
have  8-year  terms,  the  maximum 
provided  under  the  Telecom  Act  We 
also  seek  comment  on  the  treatment  of 
different  classes  of  broadcast  stations 
and  how  best  to  implement  the 
transition  to  any  amended  Ucense  term 
in  an  equitable  maimer  given  that  the 
renewal  cycle  has  already  begun. 

15.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i),  303(r) 
and  307(c)  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  154(i). 
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303(r).  and  307(c).  and  Sections 
0.204(b),  0.283  and  1.45  of  the 
Commission's  Rules.  47  CFR  0.204(b). 
0.283  and  1.45. 

List  of  Subjects 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

47  CFR  Part  74 

Radio  broadcasting,  Television 
broadcasting. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  96-10051  Filed  4-22-96;  8:45  am] 

BILUNG  CODE  B712-01-P 


OEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.040896Cl 

50  CFR  Part  630 

Atlantic  Swordfish  Fisheries;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Additional  public  hearing; 
request  for  comments. 

SUMMARY:  On  April  12,  1996.  NMFS 
announced  four  public  hearings  to 
receive  comments  from  fishery 
participants  and  other  members  of  the 
public  regarding  proposed  amendments 
to  regulations  governing  the  Atlantic 
swordfish  fisheries.  MMFS  now 
announces  one  addiional  public 
hearing. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  May  2, 
1996.  The  hearing  is  scheduled  for  April 
25.  1996.  from  7-10  p.m. 
ADDRESSES:  Written  comments  should 
be  sent  to  William  Hogarth,  Acting 
Chief.  Higlnly  Migratory  Species 
Management  Division,  Office  of 
Fisheries  Conservation  and  Management 
(F/CM).  National  Marine  Fisheries 
Service.  1315  East- West  Highway,  Silver 
Spring.  MD  20910  Clearly  mark  the 
outside  of  the  envelope  "Atlantic 
Swordfish  Comments."  The  additional 
hearing  will  be  held  at  the  following 
location: 

Fompano  Beach  Civic  Center 

1801  NE6th  Street 

Pompano  Beach,  FL  32060 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Hogarth  at  301-713-2339; 
Kevin  Foster  at  508-281-9260. 
SUPPLEMENTARY  INFORMATION:  NMFS 
announces  an  additional  public  hearing 
on  the  Atlantic  swordfish  proposed  rule 
(61  FR  15212.  April  5. 1996).  The 
announcement  of  the  four  original 
meetings  was  published  April  12.  1996 
(61  FR  16236)  and  included  background 
information  that  is  not  repeated  here. 

Authority:  16  U.S.C  1801  et  seq.  and  16 
U.S.Q971  etseq. 

Dated:  April  16, 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

IFR  Doc.  96-9868  Filed  4-22-96;  8:45  ami 
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50  CFR  Part  659 

[Docket  No.  960409 10&-61 06-01;  I.D. 
031196A] 

RIN  0648-AG26 

Shrimp  Fishery  Off  the  Southern 
Atlantic  States;  Amendment  1 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  1  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  South  Atlantic 
Region  (FMP).  Amendment  1  would: 
add  rock  shrimp  to  the  FMP's 
management  unit;  prohibit  trawling  for 
rock  shrimp  in  an  area  off  the  Florida 
east  coast;  require  permits  for  dealers, 
vessels,  and  vessel  operators  involved  in 
the  rock  shrimp  fishery;  require  dealers 
to  report  information  needed  to  monitor 
the  fishery;  and  require  that  the  initial 
sale,  trade,  barter,  or  transfer  of  rock 
shrimp  harvested  from  the  exclusive 
economic  zone  (EEZ)  occur  only 
between  permitted  dealers  and 
permitted  vessels.  Based  on  a 
preliminary  evaluation  of  Amendment  . 
1 ,  NMFS  disapproved  the  measure 
requiring  a  vessel  operator  perpiit.  The 
proposed  rule  would  implement  the 
remaining  measures  in  Amendment  1. 
The  intended  effect  is  to  protect  critical 
habitat  and  conserve  and  manage  the 
rock  shrimp  fishery. 

DATES:  Written  comments  must  be 
received  on  or  before  June  7,  1996. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 


Regional  Office.  NMFS.  9721  Executive 
Center  Drive  N..  St.  Petersburg.  FL 
33702. 

Requests  for  copies  of  Amendment  1. 
which  includes  a  regidatory  impact 
review,  an  initial  regulatory  flexibility 
analysis  (IRFA),  a  social  impact 
analysis,  and  an  environmental 
assessment,  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council. 
(South  Atlantic  Council)  One  Southpark 
Circle.  Suite  306.  Charleston,  SC  29407- 
4699.  telephone:  803-571-4366,  FAX: 
803-769-4520. 

Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to 
Edward  E.  Burgess.  Southeast  Regional 
Office,  NMFS.  9721  Executive  Center 
Drive  N..  St.  Petersburg,  FL  33702,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (0MB). 
Washington.  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  South  Atlantic 
Council  and  is  implemented  through 
regulations  at  50  CFR  part  659  under  the 
authority  of  the  Magnuson  Act.  Add 
Rock  Shrimp  to  the  Management  Unit 

In  the  FVff,  rock  shrimp  are  included 
as  part  of  the  fishery,  but  they  are  not 
included  in  the  management  unit, 
because  there  are  no  management 
measures  specific  to  rock  shrimp. 
Amendment  1  contains  management 
measures  applicable  to  rock  shrimp, 
including  closing  one  area  to  trawling, 
and  permitting  and  reporting 
requirements;  therefore,  rock  shrimp 
would  be  included  in  the  management 
unit. 

Area  Closed  to  Rock  Shrimp  Trawling 

Amendment  1  proposes  to  prohibit 
trawling  for  rock  shrimp  between  27°30' 
N.  lat.  and  28''30'  N.  lat.  in  the  area 
extending  shoreward  of  the  100- fathom 
(183-m)  depth  contour  (as  shown  on  the 
latest  edition  of  NOAA  chart  11460)  to 
80°00'  W.  long.  The  Council  is 
proposing  this  measure  to  minimize  the 
impacts  of  rock  shrimp  trawling  on 
important  live-bottom  habitat,  including 
the  slow-growring.  fragile  Oculina  coral 
species  in  and  adjacent  to  the  Oculina 
Bank  Habitat  Area  of  Particular  Concern 
(HAPC). 

Oculina  coral  is  fragile  and 
particularly  vulnerable  to  damage  due  to 
bottom  trawling.  The  largest  known 
concentrations  of  Oculina  occur  in  a 
narrow  band  extending  from  Cape 
Canaveral,  FL  south  through  the  HAPC. 
The  Oculina  formations  provide 
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important  habitat  for  rock  shrimp,  fishes 
in  the  snapper-grouper  fishery,  and 
numerous  other  species. 

Testimony  at  public  hearings 
indicated  that  some  rock  shrimp  trawl 
activity  has  shifted  south  of  Cape 
Canaveral  since  1991.  exposing  the 
Oculina  to  trawl  damage.  Prohibition  of 
rock  shrimp  trawling  in  the  designated 
area  would  extend  protection  of  the 
valuable  Oculina  habitat  to  the  north 
and  east  of  the  existing  HAPC,  thereby 
preventing  trawl  damage  to  habitat  that 
is  currently  unprotected  and  also 
enhancing  the  integrity  of  the  existing 
HAPC. 

Dealer  Permit  Requirement 

Amendment  1  would  require  a  dealer 
involved  in  the  rock  shrimp  fishery  to 
obtain  an  annual  dealer  permit.  A  dealer 
would  be  defined  as  the  person  who 
first  receives  rock  shrimp  harvested 
from  the  EEZ.  To  be  eligible  for  a  dealer 
permit,  an  applicant  would  be  required 
to  have  a  valid  state  wholesaler's  license 
in  the  state  where  he  or  she  operates  if 
a  license  is  required  by  that  state,  and 
have  a  physical  facility  for  the  receipt  of 
rock  shrimp  at  a  fixed  location  in  that 
state.  A  fee  would  be  charged  to  cover 
the  administrative  cost  of  issuing  the 
permit.  A  dealer  permit  would  not  be 
transferable  and  would  expire  upon 
change  of  ownership  of  the  business. 

Dealer  permits  are  proposed  to 
identify  the  universe  of  dealers  involved 
in  the  rock  shrimp  fishery  and  to 
facilitate  collection  of  data  necessary  to 
manage  the  fishery.  The  Council 
believes  that  this  permit  requirement 
would  help  ensure  accurate  dealer 
reporting,  improve  enforcement  of  the 
regulations  by  increasing  dealer 
accountability,  provide  a  means  to 
improve  communications  among 
participants  in  the  fisher>'  management 
process,  and  improve  understanding  of 
the  economic  characteristics  of  the 
fishery. 

Vessel  Permit  Requirement 

For  a  person  aboard  a  vessel  to  fish  for 
or  possess  rock  shrimp  from  the  EEZ,  an 
annual  vessel  permit  would  be  required. 
A  fee  would  be  charged  to  cover  the 
administrative  costs  associated  with 
issuing  the  permit.  The  vessel  permit 
requirement  would  identify  the  universe 
of  participemts  in  the  harvesting  sector 
of  the  fishery.  The  Council  believes  that 
the  permit  requirement  would  also  help 
provide  information  necessary  to  assess 
impacts  of  fishing  on  the  resource  and 
associated  habitats. 


Vessel  Operator  Permit  Requirement — 
Disapproved  Measure 

One  measure  in  Amendment  1  would 
have  required  a  vessel  operator  fishing 
for  rock  shrimp  in  the  EEZ  to  obtain  a 
vessel  operator  permit.  An  operator 
would  have  been  defined  as  the  master 
or  other  individual  aboard  who  is  in 
charge  of  the  vessel.  No  performance  or 
competency  testing  would  be  required 
to  obtain  a  permit.  A  fee  would  have 
been  charged  to  cover  the  administrative 
costs  associated  vdth  issuing  the  permit. 

The  vessel  operator  permit 
requirement  was  proposed  initially  by 
the  Council's  Ad  Hoc  Rock  Shrimp 
Advisor>'  Panel  and  was  subsequently 
adopted  by  the  Council  for  inclusion  in 
Amendment  1.  The  permit  requirement 
was  intended  to  instill  vessel  operators 
with  greater  responsibility  and 
accountability  regarding  compliance 
with  fishery  regulations.  The  Council 
believes  that  revocation  of  an  operator's 
permit  would  be  more  effective  than 
existing  penalties  in  deterring  fishery' 
violations.  ■• 

NMFS  has  determined  that  the 
requirement  for  a  vessel  operator  permit 
would  not  minimize  costs  and  is 
inconsistent  with  the  Magnuson  Act's 
national  standard  7  that  requires 
conservation  and  management  measures 
to  minimize  costs  and  avoid 
unnecessary  duplication  where 
practicable.  NMFS  believes  that 
adequate  regulatory'  compliance  can  be 
achieved  via  the  existing  penalty 
schedule  without  incurring  the 
additional  costs  and  public  paperwork 
burden  that  would  be  associated  with 
implementing  a  new  class  of  permits. 
Accordingly,  the  Director,  Sotitheast 
Region.  NMFS  (Regional  Director)  has 
disapproved  this  provision  of 
Amendment  1,  and  it  is  not  included  in 
this  proposed  rule.  The  Regional 
Director  has  determined  that  this 
provision  is  not  a  matter  of  sufficient 
scope  and  substance  warranting  review 
under  section  304(a)(1)(A)  of  the 
Magnuson  Act. 

Dealer  Reporting 

Permitted  dealers  would  be  required 
to  maintain  and  submit  basic 
information  essential  for  proper 
management  of  the  fishen,'.  Additional 
data  may  be  collected  by  authorized 
statistical  reporting  agents  or  authorized 
officers  as  necessary  to  address  specific 
issues. 

A  permitted  dealer  who  is  selected  by 
the  Science  and  Research  Director, 
Southeast  Fisheries  Center.  NMFS 
(Science  and  Research  Director)  would 
be  required  to  provide  information  on 
receipts  and  prices  paid  for  rock  shrimp 


to  the  Science  and  Research  Director  in 
accordance  with  instructions  provided 
on  the  reporting  form.  Such  information 
would  be  submitted  at  monthly 
intenals,  or  more  frequently  if 
requested,  postmarked  not  later  than  5 
davs  after  the  end  of  each  month.  The 
Council  intends  that,  to  the  extent 
possible,  the  required  information  be 
provided  through  existing  state/Federal 
coo]perative  agreements  for  data 
collection.  To  minimize  duplication,  the 
Science  and  Research  Director  would 
select  a  dealer  to  report  only  if  the 
essential  information  were  not 
otherwise  available  through  the  state/ 
Federal  cooperative  data  collection 
system. 

Restrictions  on  Sale 

Restrictions  on  sale  of  rock  shrimp  are 
proposed  to  ensure  that  the  fisher\  is 
conducted  only  by  properly  permitted 
individuals  and  to  assure  that  all 
landings  are  documented  through  the 
proposed  data  collection  system.  The 
proposed  rule  would  require  that  rock 
shrimp  harvested  in  the  EEZ  by  a 
permitted  vessel  be  sold,  traded, 
bartered,  or  transferred  only  to  a 
permitted  dealer.  Similarly,  a  permitted 
dealer  would  be  allowed  to  purchase, 
barter,  trade,  or  transfer  rock  shrimp 
har\'ested  from  the  EEZ  only  from  a 
permitted  vessel. 

Availability  of  Amendment  1 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  1,  the 
availabiUty  of  which  was  announced  in 
the  Federal  Register  on  March  19.  1996 
(61  FR  11181) 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  publication  of  regulations 
proposed  by  a  regional  fishery- 
management  council  within  15  days  of 
receipt  of  an  amendment  and 
regulations.  At  this  time.  .NMFS  has  not 
determined  that  Amendment  1  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act. 
and  other  applicable  laws,  except  for  the 
provision  of  Amendment  1  specifically 
disapproved,  as  discussed  above. 
NMFS.  in  making  that  determination 
with  respect  to  the  remaining  parts  of 
Amendment  1.  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Council  prepared  an  IRFA  which 
describes  the  impacts  this  proposed  rule 
would  have  on  small  entities,  if 
adopted.  The  Council  concluded  that 
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the  proposed  measures  in  Amendment  1 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  impacts,  as  assessed  in 
the  IRFA.  may  be  summarized  as 
follows.  All  of  the  commercial  rock 
shrimp  vessel  owners  and  dealers  are 
small  entities  that  would  be  affected  by 
one  or  more  actions  in  the  proposed 
rule.  The  south  Atlantic  rock  shrimp 
fisherv  may  have  as  many  as  108  active 
vessels  according  to  Florida's  landings 
data,  although  industry'  representatives 
indicate  that  the  number  of  vessels 
participating  throughout  the  season  may 
be  closer  to  65.  The  Council  estimates 
that  currently  there  are  about  12  dealers 
actively  buying  rock  shrimp  from 
fishing  vessels.  It  is  noted  that  over  95 
percent  of  rock  shrimp  harvested  in  the 
south  Atlantic  region  occur  in  the  EEZ 
off  the  east  coast  of  Florida. 

The  IRFA  identified  the  following 
impacts  on  small  entities  in  terms  of 
costs  and  revenues;  (1)  The  addition  of 
rock  shrimp  to  the  FMP  management 
unit  should  not  result  in  any  changes  in 
operating  revenues  or  costs  for 
individual  vessels  in  the  commercial 
fishery;  (2)  the  prohibition  of  trawling 
for  rock  shrimp  in  the  closed  area  off  the 
Florida  east  coast  may  cause  a  reduction 
in  anriiial  gross  revenues  of  current  rock 
shrimp  fishery  participants  by  more 
than  5  percent.  Although  total  annual 
rock  shrimp  catches  by  area  are  not 
available  from  NMFS  or  State  sources, 
34  participants  in  the  fishery  reported 
their  1994  landings  by  area  fished 
during  the  public  hearings  process. 
These  participants  reported  a  catch  of 
1,128.624  pounds  of  ro(  k  shrimp  from 
the  area  to  be  closed.  This  represents  25 
percent  of  their  total  19V)4  catch  of  rock 
shrimp  from  the  South  Atlantic  and  is 
17  percent  of  the  total  1994  catch  of 
rock  shrimp  of  all  harvesters  as  reported 
in  NVIFS  data.  Using  an  average  ex- 
vessel  price  of  Si. 25  per  pound,  the 
value  of  the  harvest  bv  the  34 
participants  reporting  catch  bv  area  is 
expected  to  def:line  SI  41  million  in  the 
first  year.  These  data  do  not  indicate  the 
total  estimated  catch  or  revenue  effect 
from  closing  the  area  since,  as  indicated 
above,  reliable  data  on  catch  locations 
for  all  fishery  participants  are  not 
available.  The  IRFA  indicates  that  many 
of  the  freezer-trawler  vessels 
participating  in  the  fishery  in  1994  may 
show  a  reduction  in  harvest  income 
somewhat  in  excess  of  $40,000  per 
vessel  during  the  first  vear  of  the  area 
closure.  Rock  shrimp  are  known  to 
move  throughout  the  area  off  the  east 
coast  of  Florida.  Thus,  it  is  likelv  that 
some  of  the  shrimp  initially  located 
within  the  closed  area  may  move  to 


other  areas  where  they  may  be 
harvested.  The  impacted  rock  shrimp 
vessels  are  expected  to  shift  fishing 
effort  away  from  the  closed  area  to  open 
areas.  The  extent  to  which  they  can 
successfully  shift  effort  will  determine 
how  well  they  can  minimize  adverse 
impacts.  If  vessels  have  to  travel  extra 
distances  to  tiie  open  fishing  areas,  they 
would  incur  additional  operating  costs. 
This  may  not  result  in  a  reduction  in  net 
revenue  for  vessels  that  can  catch  larger 
size  shrimp  yielding  higher  exvessel 
prices.  Also,  many  vessels  participate  in 
other  fisheries  when  they  are  not  fishing 
for  rock  shrimp;  it  is  likely  that  they 
may  switch  effort  to  these  other  fisheries 
during  the  time  they  would  have  been 
trawling  for  shrimp  in  the  closed  area. 
For  these  reasons,  the  above  estimates  of 
adverse  economic  impacts  on  small 
entities  from  the  closed  area  should  be 
considered  maximum  levels. 
Nevertheless,  it  is  reasonable  to  assume 
that  the  5  percent  criterion  for 
significant  effects  will  be  met  for  the 
small  entities  participating  in  the  rock 
shrimp  fishery  in  the  U.S.  South 
Atlantic.  Finally,  no  small  entities  are 
expected  to  be  forced  to  cease 
operations;  (3)  permit  requirements  for 
vessel  owners,  vessel  operators,  and 
dealers  would  increase  costs  for  those 
sectors:  (4)  dealer  reporting 
requirements  would  increase  dealer 
costs  marginally,  and  (5)  restrictions  on 
the  sale  of  rock  shrimp  (i.e.,  permitted 
vessels  may  sell  rock  shrimp  only  to 
permitted  dealers)  would  decrease 
revenues  and  increase  costs  marginally. 

In  deciding  on  its  preferred 
management  measures  for  this  rule,  the 
Council  attempted  to  balance  the 
competing  objectives  of  providing 
protection  for  important  habitat  areas 
known  to  support  important 
populations  of  juvenile  rock  shrimp  and 
other  valuable  species,  such  as 
snappers,  with  the  possible  adverse 
economic  effects  on  current  fishery 
participants.  The  Council  believes  that 
Amendment  1  will  reduce  fishery 
related  habitat  damage  and  ensure 
successful  recruitment  of  rock  shrimp  to 
the  fishery  over  the  long  run  as  well  as 
protecting  the  biological  productivity  of 
the  snapper-grouper  complex.  The 
Council  believes  that  without  these 
conservation  measures,  the  potential 
long-term,  adverse  economic  effects  on 
small  entities  would  outweigh  the  short- 
term  effects.  A  copy  of  the  IRFA  is 
available  from  the  Council  (see 
ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 


requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  new  coUection-of- 
information  requirements  subject  to  the 
PRA — namely,  vessel  permit 
applications,  dealer  permit  applications, 
dealer  reports  regarding  rock  shrimp 
receipts,  and  vessel  identification 
requirements.  These  requirements  have 
been  submitted  to  OMB  for  approval. 
The  public  reporting  burdens  for  these 
collections  of  information  are  estimated 
to  average  20.  5,  10,  and  45  minutes  per 
response,  respectively,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  reporting 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  659 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  16,  1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  659  is  proposed 
to  be  amended  as  follows: 

PART  659— SHRIMP  FISHERY  OFF 
THE  SOUTHERN  ATLANTIC  STATES 

1.  The  authority  citation  for  part  659 
continues  to  read  as"  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§659.1     [Amended] 

2.  In  §659.1.  paragraph  (b)  is 
amended  by  adding  the  phrase  "rock 
shrimp."  after  "pink  shrimp,". 

3.  In  §659.2,  definitions  for 
"Authorized  statistical  reporting  agent", 
"Dealer",  "Regional  Director".  "Rock 
shrimp",  and  "Science  and  Research 
Director"  are  added,  in  alphabetical 
order,  to  read  as  follows: 

§659.2    Definitions. 

*         •         *         »         « 

Authorized  statistical  reporting  agent 
means: 

(1)  Any  person  so  designated  by  the 
Science  and  Research  Director;  or 

(2)  Any  person  so  designated  by  the 
head  of  any  Federal  or  state  agency  that 
has  entered  into  an  agreement  with  the 
Assistant  Administrator  to  collect 
fishery  data. 
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Dealer,  for  the  purposes  of  this  part 
659.  means  the  person  who  first  receives 
rock  shrimp  harvested  from  the  EEZ 
upon  transfer  ashore. 

***** 

Regional  Director  means  the  Director. 
Southeast  Region,  NMFS,  or  a  designee. 

Rock  shrimp  means  the  species 
Sicyonia  brevirostris. 

Science  and  Research  Director  means 
the  Science  and  Research  Director, 
Southeast  Fisheries  Science  Center. 
NMFS,  or  a  designee. 
***** 

4.  Section  659.3  is  revised  to  read  as 
follows: 

§  659.3    Relation  to  ottier  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter  and  paragraph  (b)  of  this 
section. 

(b)  Regulations  governing  the  taking 
of  endangered  and  threatened  marine 
mammals  and  sea  turtles  appear  at  50 
CFR  parts  222  and  227. 

§§  659.4, 659.5, 659.6    [Redesignated  as 
§§659.7,659.8,659.9] 

5.  In  subpart  A,  §§  659.4,  659.5,  and 
659.6  are  redesignated  as  §§  659.7, 
659.8,  and  659.9,  respectively;  new 
§§659.4,  659.5,  and  659.6  are  added; 
and  newly  redesignated  §659.7  is 
revised  to  read  as  follows: 

§  659.4    Permits  and  fees. 

(a)  Applicability— W  Annual  vessel 
permit  for  rock  shrimp.  For  a  person 
aboard  a  fishing  vessel  to  fish  for  rock 
shrimp  in  the  EEZ  or  possess  rock 
shrimp  in  or  from  the  EEZ,  a  vessel 
permit  for  rock  shrimp  must  be  issued 
for  the  vessel  and  be  on  board. 

(2)  Annual  dealer  permit  for  rock 
shrimp.  A  dealer  who  receives  rock 
shrimp  harvested  from  the  EEZ  must 
obtain  an  annual  dealer  permit  for  rock 
shrimp.  To  be  eligible  for  such  permit, 
an  applicant  must  have  a  valid  state 
wholesaler's  license,  if  required  in  the 
state  where  the  applicant  operates,  and 
must  have  a  physical  facility  for  receipt 
of  rock  shrimp  at  a  fixed  location  in  that 
state. 

(b)  Application  for  an  annual  vessel 
permit  for  rock  shrimp.  (1)  Applications 
are  available  from  the  Regional  Director. 
An  application  must  be  signed  and 
submitted  by  the  ovvmer  (in  the  case  of 

a  corporation,  an  officer  or  shareholder: 
in  the  case  of  a  partnership,  a  general 
partner)  or  operator  of  the  vessel.  The 
application  should  be  submitted  to  the 
Regional  Director  at  least  30  days  prior 
to  the  date  the  applicant  desires  the 
permit  to  be  effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 


(i)  A  copy  of  the  vessel's  valid  U.S. 
Coast  Guard  certificate  of 
documentation  or.  if  not  documented,  a 
copy  of  its  valid  state  registration 
certificate. 

(ii)  Vessel  name  and  official  number. 

(iii)  Name,  address,  telephone 
number,  and  other  identifying 
information  of  the  vessel  owner  and  of 
the  applicant,  if  other  than  the  owner. 

(iv)  Any  other  information  concerning 
the  vessel,  gear  characteristics,  principal 
fisheries  engaged  in.  or  fishing  areas 
requested  by  the  Regional  Director. 

(v)  Any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit,  as 
requested  by  the  Regional  Director  and 
included  on  the  appHcation  form. 

(c)  Application  for  an  annual  dealer 
permit  for  rock  shrimp.  (1)  Applications 
are  available  from  the  Regional  Director. 
An  application  for  a  dealer  permit  must 
be  submitted  and  signed  by  the  dealer 
or  an  officer  of  a  corporation  acting  as 

a  dealer.  The  application  should  be 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  the 
applicant  desires  the  permit  to  be 
effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  each  state  seafood 
wholesaler's  license  held  by  the  dealer. 

(ii)  Business  name;  mailing  address, 
including  zip  code,  of  the  principal 
office  of  the  business;  telephone 
number;  employer  identification 
number,  if  one  has  been  assigned  by  the 
Internal  Revenue  Service;  and  date  the 
business  was  formed. 

(iii)  The  address  of  each  physical 
facility  at  a  fixed  location  where  the 
business  receives  rock  shrimp. 

(iv)  Applicant's  name:  official 
capacity  in  the  business;  address; 
including  zip  code;  telephone  number; 
and  identifying  information  specified  on 
the  application  form. 

(v)  Any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit,  as 
requested  by  the  Regional  Director  and 
included  on  the  application  form. 

(d)  Fees.  A  fee  is  charged  for  each 
permit  application  submitted  pursuant 
to  this  section.  The  amount  of  the  fee  is 
calculated  in  accordance  with  the 
procedures  of  the  NOAA  Finance 
Handbook  for  determining  the 
administrative  costs  of  each  special 
product  or  service.  The  iee  may  not 
exceed  such  costs  and  is  specified  with 
each  application  form.  The  appropriate 
fee  must  accompany  each  application. 

(e)  Initial  issuance.  (1)  The  Regional 
Director  will  issue  an  initial  permit  at 
any  time  to  an  applicant  if  th« 
application  is  complete  and  the  specific 


requirements  for  the  requested  permit 
have  been  met.  An  application  is 
complete  when  all  required  forms, 
information,  documentation,  and  fees 
have  been  received. 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency'.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  apphcation  will  be 
considered  abandoned. 

(f)  Duration.  A  permit  remains  valid 
for  the  period  for  which  it  is  issued 
unless  revoked,  suspended,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904. 

(g)  Renewal.  (1)  A  permit  required  by 
this  section  will  be  effective  for  1  year. 
Application  for  permit  renewal  is 
required  only  every  2  years.  In  the 
interim  year,  a  permit  will  be  renewed 
automatically  (without  application)  if  a 
vessel  owner  or  a  dealer  has  met  the 
renewal  requirements  under  paragraph 
(g)(2)  of  this  section.  The  owner  of  a 
permitted  vessel  or  a  permitted  dealer 
who  does  not  meet  the  renewal 
requirements  will  be  notified  by  the 
Regional  Director  approximately  2 
months  prior  to  the  expiration  of  the 
current  permit.  The  notification  will 
specify  the  reasons  the  permit  is  not 
eligible  for  renewal  and  will  provide  an 
opportunity  for  correction  of  any 
deficiencies.  For  a  year  in  which  permit 
renewal  application  is  required,  the 
Regional  Director  will  mail  an 
application  form  to  each  owner  of  a 
permitted  vessel  or  permitted  dealer 
approximately  2  months  prior  to 
expiration  of  the  current  permit  A 
vessel  owner  or  dealer  who  does  not 
receive  a  renewal  application  in  that 
time  frame  must  contact  the  Regional 
Director  to  obtain  a  renewal  application 

(2)  The  permit  renewal  requirements 
are: 

(i)  All  reports  required  of  an  owner  of 
a  vessel  or  a  dealer  under  the  Magnuson 
Act  have  been  submitted. 

(ii)  The  permit  has  not  been  revoked, 
suspended,  or  denied  under  paragraph 
(j)  of  this  section. 

(h)  Transfer.  .\  vessel  or  dealer  permit 
issued  pursuant  to  this  section  is  not 
transferable  or  assignable.  A  person 
obtaining  a  permitted  vessel  or 
dealership  who  desires  to  conduct 
activities  for  which  a  permit  is  required 
must  apply  for  a  permit  in  accordance 
with  the  provisions  of  paragraph  (bi  or 
(c)  of  this  section  as  appropriate. 

(i)  Display.  .\  vessel  permit  issued 
pursuant  to  this  section  must  be  carried 
on  board  the  \  essel  and  such  vessel 
must  be  identified  as  provided  for  in 
§  659.6.  A  dealer  permit  issued  pursL  ant 


/ 
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to  this  section  must  be  available  on  the 
dealer's  premises.  The  operator  of  a 
vessel  or  a  dealer  must  present  the 
permit  for  inspection  upon  request  of  an 
authorized  officer. 

())  Sanctions  and  denials.  A  permit 
issued  pursuant  to  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 
permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
Dof  15  CFR  part  904. 

(k)  Alteration.  A  permit  that  is  altered, 
erased,  or  mutilated  is  invalid. 

(1)  Replacement.  The  Regional 
Director  may  issue  a  replacement 
permit.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  A  fee,  the 
amount  of  which  is  stated  with  the 
application  form,  must  accompany  each 
request  for  a  replacement  permit. 

(m)  Change  m  application 
information.  The  owner  or  operator  of  a 
vessel  with  a  permit  for  rock  shrimp  or 
a  dealer  with  a  permit  for  rock  shrimp 
must  notify  the  Regional  Director  within 
15  days  after  any  change  in  the 
application  information  required  by 
paragraph  (b]  or  (c)  of  this  section, 
respectively.  The  permit  is  void  if  any 
change  in  the  information  is  not 
reported  within  15  days. 

§  S59.5    RacordKeepIng  and  reporting. 

(a)  Dealers.  A  dealer  who  has  been 
issued  a  permit  required  by  §  659.4(a)(2) 
and  who  is  selected  by  the  Science  and 
Research  Director  must  provide 
information  on  receipts  of  rock  shrimp 
and  prices  paid,  to  the  Science  and 
Research  Director  in  accordance  with 
instructions  on  the  reporting  form.  The 
required  information  must  be  submitted 
at  monthly  intervals,  or  more  frequently 
if  requested,  postmarked  not  later  than 

5  days  after  the  end  of  each  month. 

(b)  Additional  data  and  inspection. 
(1)  Additional  data  will  be  collected  by 
authorized  statistical  reporting  agents  or 
by  authorized  officers.  A  dealer  is 
required,  upon  request,  to  make  rock 
shrimp,  or  parts  thereof,  available  for 
inspection  by  the  Science  and  Research 
Director  or  an  authorized  officer. 

(2)  On  demand,  a  dealer  must  make 
available  to  an  authorized  officer  all 
records  of  off-loadings,  purchases, 
barters,  or  sales  of  rock  shrimp. 

§S59.6    Vessel  identification. 

(a)  Official  number.  The  owner  and 
operator  of  a  vessel  with  a  valid  permit, 
as  required  under  *»659.4la)(l)  must 
ensure  that  the  vessels  official  number 
is  displayed — 

(1)  On  the  port  and  starboard  sides  of 
the  Jeckhouse  or  hull  and  on  a  weather 


deck  so  as  to  be  clearly  visible  from  an 
enforcement  vessel  or  aircraft; 

(2)  In  block  arable  numerals  in 
contrasting  color  to  the  background; 

(3)  At  least  18  inches  (45.7  cm)  in 
height  for  fishing  vessels  over  65  feet 
(19.8  m)  in  length  and  at  least  10  inches 
[25.4  cm)  in  height  for  all  other  vessels; 
and 

(4)  Permanently  affixed  to  or  painted 
on  the  vessel. 

(b)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  specified  in 
paragraph  (a)  of  this  section  must — 

(1)  Keep  the  official  number  clearly 
legible  and  in  good  repair;  and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  fishing  gear,  or  any 
other  material  on  board  obstructs  the 
view  of  the  official  number  from  an 
enforcement  vessel  or  aircraft. 

§659.7    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Fish  for  rock  shrimp  in  the  EEZ  or 
possess  rock  shrimp  in  or  from  the  EEZ, 
on  board  a  vessel  that  does  not  have  a 
vessel  permit  for  rock  shrimp,  as 
specified  in  §  659.4(a)(1). 

(b)  As  a  dealer,  receive  rock  shrimp 
harvested  from  the  EEZ  without  a  dealer 
permit,  as  specified  in  §  659.4(a)(2). 

(c)  Falsify  information  specified  in 
§659.4(b)(2'),  or  (c)(2)  on  an  appUcation 
for  a  permit. 

(d)  Fail  to  display  a  permit,  as 
specified  in  §  659.4(h). 

(e)  Falsify  or  fail  to  maintain,  submit, 
or  provide  information  required  to  be 
maintained,  submitted,  or  provided,  as 
specified  in  §  659.5(a)  or  (b),  or  as  may 
be  required  as  a  condition  of  an 
authorized  activity  under  §659.22. 

(f)  Fail  to  make  rock  shrimp,  or  parts 
thereof,  available  for  inspection,  as 
specified  in  §659. 5(b)(1). 

(g)  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
specified  in  §  659.6(a)  and  (b). 

(h)  Trawl  for  white  shrimp,  pink 
shrimp,  or  brown  shrimp  in  a  closed 
area  or  possess  such  shrimp  in  or  from 
a  closed  area,  as  specified  in 
§659.20(a)(2)(i)(A).  except  possession 
authorized  under  §659. 20(a)(2)(ii). 

(i)  Use  or  have  on  board  a  vessel, 
trawling  in  that  part  of  a  closed  area 
specified  under  §  659.20(a)(1)  that  is 
within  25  nautical  miles  (46.30  km)  of 
the  baseline  from  which  the  territorial 
sea  is  measured,  a  trawl  net  with  a  mesh 
size  less  than  4  inches  (10.2  cm),  as 
specified  in  §659.20(a)(2)(i)(B). 

(j)  Trawl  for  rock  shrimp  in  the  closed 
area  specified  in  §  659.20(b)  or  possess 
on  board  a  fishing  vessel  rock  shrimp  in 
or  from  that  closed  area. 


(k)  Transfer,  receive,  sell,  purchase, 
barter,  or  trade,  or  attempt  to  transfer, 
receive,  sell,  purchase,  barter,  or  trade  a 
rock  shrimp  harvested  from  the  EEZ 
from  a  vessel  that  does  not  have  a  valid 
permit,  as  specified  in  §  659.21(a). 

(1)  Transfer,  sell,  trade,  or  barter  or 
attempt  to  transfer,  sell,  trade,  or  barter 
from  a  vessel  rock  shrimp  harvested 
from  the  EEZ  to  a  dealer  who  does  not 
have  a  permit,  as  specified  in 
§659.21(b). 

(m)  As  a  permitted  dealer,  receive, 
purchase,  barter,  or  trade  or  attempt  to 
receive,  purchase,  barter,  or  trade  rock 
shrimp  harvested  from  the  EEZ  from  a 
vessel  that  does  not  have  a  valid  permit, 
as  specified  in  §  659.21(c). 

(n)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

(o)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  brown  shrimp, 
pink  shrimp,  rock  shrimp,  or  white 
shrimp. 

6.  In  §659.20.  paragraphs  (a),  (b), 
{b)(l).  (b)(l)(i).  (b)(l)(ii).  and  (b)(2)  are 
redesignated  as  paragraphs  (a)(1),  (a)(2). 
(a)(2)(i),  (a)(2)(i)(A),  (a)(2)(i)(B),  and 
(a)(2)(ii).  respectively;  in  newly 
redesignated  paragraph  (a)(2)(i), 
introductory  text,  the  reference 
"paragraph  (a)"  is  removed  and 
"paragraph  (a)(1)"  is  added  in  its  place; 
in  newly  redesignated  paragraphs 
(a)(2)(i)(A)  and  (a)(2)(ii),  the  reference 
"paragraph  (b)(2)"  is  removed  and  the 
reference  "paragraph  (a)(2)(ii)"  is  added 
in  its  place;  and  a  new  paragraph  (a) 
heading  and  new  paragraph  (b)  are 
added  to  read  as  follows: 

§  659.20    Closures. 

(a)  Seasonal  closures  for  brown,  pink, 
and  white  shrimp. 

•        »        *         »        * 

(b)  Area  closure  for  rock  shrimp.  No 
person  may  trawl  for  rock  shrimp  in  the 
closed  area  east  of  80°00'  W.  long, 
between  27''30'  N.  lat.  and  28''30'  N.  lat. 
shoreward  of  the  100-fathom  (183-m) 
contour,  as  shown  on  the  latest  edition 
of  NOAA  chart  11460;  and  no  person 
may  possess  rock  shrimp  in  or  from  this 
closed  area  on  board  a  fishing  vessel. 

7.  Section  659.21  is  redesignated  as 

§  659.22  and  a  new  §  659.21  is  added  to 
read  as  follows: 

§  659.21    Restrictions  on  sale/purchase  of 
rock  shrimp. 

(a)  No  person  may  transfer,  receive, 
purchase,  barter,  trade,  or  sell,  or 
attempt  to  transfer,  receive,  purchase. 
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bcuter.  trade,  or  sell,  rock  shrimp 
harvested  in  the  EEZ  by  a  vessel  for 
which  a  valid  permit  has  not  been 
issued  under  §  659.4(a)(1). 

(b)  No  person  may  transfer,  sell,  trade, 
or  barter  or  attempt  to  transfer,  sell, 
trade,  or  barter,  rock  shrimp  harvested 
in  the  EEZ  by  a  vessel  permitted  under 

§  659.4(a)(1)  to  a  dealer  who  does  not 
have  a  valid  permit  issued  under 
§  659.4(a)(2). 

(c)  No  dealer  who  has  a  valid  permit 
issued  under  §  659.4(a)(2)  may  receive, 
purchase,  trade,  or  barter  or  attempt  to 
receive,  purchase,  trade,  or  barter  rock 
shrimp  harvested  in  the  EEZ  from  a 
vessel  for  which  a  valid  permit  has  not 
been  issued  under  §  659.4(a)(1). 

[PR  Doc.  96-9882  Filed  4-22-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Transfer  of  Administrative 
Jurisdiction;  Sam  Raybum  Dam  and 
Reservoir  Project 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  joint  interchange  of 
lands. 

SUMMARY:  On  October  10.  1995,  and 
January  11,  1996,  the  Secretary  of  the 
Army  and  the  Secretary  of  Agriculture 
respectively  signed  a  joint  interchange 
order  agreeing  to  the  transfer  of 
administrative  jurisdiction  from  the 
Department  of  Agriculture  to  the 
Department  of  the  Army  of  ,16.286  acres, 
more  or  less,  lying  within  the  Angelina 
National  Forest  in  Jasper  County,  Texas, 
and  from  the  Department  of  the  Army  to 
the  department  of  Agriculture  of  48.29 
acres,  more  or  less  lying,  within  the 
exterior  boundaries  of  the  Sabine 
National  Forest  in  Sabine  County, 
Texa.s.  As  required  by  the  Act  of  July  26. 
1956,  Congress  has  ret:eived  47  days 
advance  notice  of  this  action.  A  copy  of 
the  Joint  Order,  as  signed,  appears  at  the 
end  of  this  notice. 

EFFECTIVE  DATE:  The  order  is  effective 
April  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Sherman,  Lands  Staff,  Forest 
Service.  USDA,  Telephone:  (202)  20.=)- 
1362. 

Dated,  .\pril  12.  1996. 
Jerry  A.  Sesco, 
Acting  Chief 

Department  of  llie  Army 

Department  of  Agriculture 

Sam  Hayburn  Reservoir.  Texas 

Iftint  Order  JntRrchanging  Administrativn 
Jurisdiction  of  Department  of  the  Armv 
Land.s  and  .National  Forest  Lands 

By  Virtue  of  the  authority  vested  in  the 
.Secretary  of  Agriculture  and  the  Secretary  of 
the  Army  by  Public  Law  804  dated  July  26, 


1956  (70  Stat.  656: 16  U.S.C.  505a,  505b)  it 
is  ordered  as  follows: 

(1)  The  jurisdiction  now  held  by  the 
Secretary  of  the  Army  over  the  Army  lands 
described  in  Exhibits  A  and  A-1,  attached 
hereto  and  made  a  part  hereof,  which  lands 
are  within  the  boundaries  of  the  Sabine 
National  Forest,  Texas,  is  hereby  transferred 
from  the  Secretary  of  the  Army  to  the 
Secretary  of  Agriculture,  subject  to  the  Corps 
of  Engineers'  full,  complete  and  perpetual 
right,  power,  privilege  and  easement 
occasionally  to  overflow,  flcxxl  and  submerge 
the  land  described  in  Exhibits  A  and  A-1 
lying  below  elevation  179'  National  Geodetic 
Vertical  Datum  (NGVD),  and  its  right  to 
maintain  mosquito  control  as  may  be 
required  in  connection  with  the  construction, 
operation  and  maintenance  of  the  Sam 
Rayburn  Reservoir  Project,  Texas,  provided 
that  no  structures  for  human  habitation  shall 
be  constructed  or  maintained  on  said  land, 
and  that  no  other  structures  shall  be 
constructed  or  maintained  on  said  land 
except  as  may  be  approved  in  writing  by  the 
representatives  of  the  United  Stales  in  charge 
of  the  Project,  and  that  no  excavation  shall 

be  conducted  and  no  landfill  placed  on  the 
land  without  such  approval  as  to  the  location 
and  method  of  excavation  and/or  placement 
of  landnil.  provided  further  that  any  use  of 
the  land  shall  be  subject  to  Federal  and  State 
laws  with  respect  to  pollution. 

(2)  The  jurisdiction  now  held  by  the 
Secretary  of  Agriculture  over  the  National 
Forest  lands  described  in  Exhibits  B  and  B- 
1 .  attached  hereto  and  made  a  part  hereof, 
which  are  a  part  of  the  Angelina  National 
Forest.  Texas,  is  hereby  transferred  from  the 
Secretary  of  Agricnilture  to  the  Secretary  of 
the  Army,  subject  to  continued  access 
thereover  by  the  Forest  Service  as  may  be 
necessary  for  National  Forest  purposes. 

(3)  Pursuant  to  Section  2  of  the  aforesaid 
Act  of  July  26,  1956.  the  National  Forest 
lands  transferred  to  the  Secretary  of  the  Army 
by  this  order  arc  hereafter  subject  only  to  the 
laws  applicable  to  the  Department  of  the 
Army  lands  comprising  the  Sam  Raybum 
Reservoir  Project,  Texas.  The  Department  of 
the  Army  lands  transferred  to  the  Secretary 
of  Agriculture  by  this  order  arc  hereby 
subject  to  the  laws  applicable  to  lands 
acquired  under  the  Act  of  March  1, 1911  (38 
Stat.  961 ),  as  amended,  in  addition  to  the 
laws  applicable  to  the  Department  of  Army 
necessary  to  provide  for  flcxjd  control  as 
spcjcified  in  paragraph  1  of  this  Order. 
Pursuant  to  authority  contained  in  section  11 
of  the  Act  of  March  1 .  1911.  the  Secretary  of 
Agriculture  hereby  orders  that  those  lands 
transferred  to  the  Secretary  of  Agriculture 
shall  be  administered  as  a  part  of  the  Sabine 
National  Forest,  Texas. 

This  order  will  be  effective  as  of  date  of 
publication  in  the  Federal  Register. 


Dated:  October  10. 1995. 
Togo  D.  West,  Ir., 

Secretary  of  the  Army. 

Dated:  January  11, 1996. 
Dan  Glickman, 
Secretary  of  Agriculture. 
[FR  Doc.  96-9865  Filed  4-22-96;  8:45  am) 

BILUNG  CODE  341»-11-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Current  Population  Survey  (CPS) 
School  Enrollment  Supplement; 
Proposed  Agency  Information 
Collection  Activity;  Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506«  (2) 
(A)). 

DATES:  Submit  written  comments  on  or 
before  June  24,  1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officqr, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Bonnie  Tarsia,  Bureau  of 
the  Census,  FOB  3,  Room  3340, 
Washington,  DC  20233-8400,  (301)  457- 
3806. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  requesting 
clearance  for  the  collection  of  data 
concerning  the  School  Enrollment 
Supplement  to  be  conducted  in 
conjunction  with  the  October  1996  CPS. 
Title  13.  United  States  Code.  Section 
182;  and  Title  29  United  States  Code. 
Sections  1-9.  authorize  the  collection  of 
CPS  information.  The  Bureau  of  the 
Census  and  the  Bureau  of  Labor 
Statistics  (BLS)  sponsor  the  basic  annual 
school  enrollment  questions,  which 


have  been  collected  annually  in  the  CPS 
for  over  25  years.  The  National  Center 
for  Education  Statistics  (NCES)  sponsors 
the  inclusion  of  the  additional  questions 
on  summer  school  enrollment. 

This  survey  provides  information  on 
public/private  elementary  and 
secondary  school  enrollment,  and 
characteristics  of  private  school 
students  and  their  families,  which  is 
used  for  tracking  historical  trends  and 
for  policy  planning  and  support.  This 
year  we  will  also  ask  questions  about 
summer  school  enrollment  and  other 
organized  activities  in  which  the  child 
participated  during  the  previous 
summer.  This  survey  is  the  only  source 
of  national  data  on  the  age  distribution 
and  family  characteristics  of  college 
students,  and  the  only  source  of 
demographic  data  on  preprimary  school 
enrollment.  As  part  of  the  Federal 
Govemrnent's  efforts  to  collect  data  and 
provide  timely  information  to  local 
governments  for  policymaking 
decisions,  the  survey  provides  national 
trends  in  employment  and  progress  in 
school. 

n.  Method  of  Collection 

The  school  enrollment  information 
will  be  collected  by  both  personal  visit 
and  telephone  interviews  in  conjunction 
with  the  regular  October  CPS 
interviewing.  All  interviews  are 
conducted  using  computer-assisted 
interviewing. 

m.  Data 

OMB  Number:  0607-0464. 

Fonn  Number:  There  are  no  forms. 
We  conduct  all  interviewing  on 
computers. 

Type  of  Review:  Regular. 

Affected  Public:  hidividuals  or 
households. 

Estimated  Number  of  Respondents: 
48,000  per  month. 

Estimated  Time  Per  Response:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,400. 

Estimated  Total  Annual  Cost: 
$360,000. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  ON4B 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  18, 1996. 
Linda  Engelmeier, 

Acting  Department  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
(FR  Doc.  96-9981  Filed  4-22-96;  8:45  am] 

BtUMG  CODE  3S10-07-P 


1997  Economic  Census  Covering 
Trucks,  Automobiles,  and  Buses; 
Proposed  Agency  Information 
Collection  Activity,  Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  Jime  24, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  further  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  Crowther,  Bureau 
of  the  Census,  Room  2754,  Building  3, 
Washington.  DC  20233,  (301)  457-2797. 

supplementary  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant,  and  quality  data  about  the 
people  and  economy  of  the  United 
States.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
economic  census,  conducted  under 
authority  of  Title  13  U.S.C,  is  the 
primary  source  of  facts  about  the 
structure  and  functioning  of  the 
Nation's  economy  and  features  unique 
industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 


information  for  government,  business 
and  the  general  public.  The  1997 
Economic  Census  will  cover  virtually 
every  sector  of  the  U.S.  economy. 

The  1997  Vehicle  Inventory  and  Use 
Survey,  a  component  of  the  Economic 
Census,  will  produce  basic  statistics  on 
the  physical  and  operational 
characteristics  of  the  nation's  trucks, 
automobiles,  and  buses.  It  also  will 
yield  a  variety  of  subject  statistics, 
including  vehicles  by  annual  miles, 
major  use,  fuel  type,  miles  per  gallon, 
and  products  carried.  The  Census 
Bureau  will  publish  truck  estimates  at 
the  state  and  national  level,  and 
automobile  and  bus  estimates  at  the 
national  level. 

Primary  strategies  for  reducing  burden 
in  the  Vehicle  Inventory  and  Use  Survey 
data  collections  include  employing  a 
stratified  random  sample  to  use  the  least 
number  of  sampling  units  required  to 
produce  reUable  statistics,  separate 
vehicle-type  specific  questionnaires, 
check  boxes  with  ranges  in  lieu  of 
specific  responses,  accepting  estimates, 
and  utilizing  a  short  form  for  light 
trucks  with  homogeneous 
characteristics. 

n.  Method  of  Collection 

The  Vehicle  Inventory  and  Use 
Survey  will  survey  a  sample  of  private 
and  commercial  trucks,  automobiles, 
and  buses  registered  in  the  50  States  and 
the  District  of  Columbia.  Government 
vehicles  urill  not  be  sampled.  Trucks 
will  be  divided  into  5  different  groups: 
"pick-up,"  "van,"  "single-unit  light," 
"single-unit  heavy,"  and  "truck 
tractors."  Automobiles  will  be  divided 
into  2  different  groups:  "station  wagon" 
and  "other  automobiles."  Buses  will  be 
divided  into  4  different  groups:  "buses," 
"transit  buses,"  "school  buses,"  and 
"large  van-type  buses."  All  vehicles  will 
be  selected  at  random  with  equal 
probabilities  of  selection  within  a  group. 
For  each  selected  vehicle,  a 
questionnaire  will  be  mailed  to  the 
owner  identified  in  the  vehicle 
registration  records.  The  owner  will  be 
asked  to  respond  only  for  the  vehicle 
identified  by  the  registration 
iirforraation  imprinted  on  the 
questionnaires,  regardless  of  whether  or 
not  he  still  owns  the  vehicle. 

Mail  selection  procedures  will 
distinguish  the  following  groups  of 
vehicles: 

A.  Light  Trucks 

A  sample  of  "pickups"  and  "vans" 
(including  panel  trucks,  minivans,  sport 
utility  vehicles,  and  station  wagons 
built  on  truck  chassis)  will  be  selected. 
We  estimate  that  the  census  mail 
canvass  for  1997  will  include 
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approximately  35,000  light  trucks  of  the 
estimated  over  55  million  privately  and 
commercially  registered  light  trucks. 

B.  Medium  and  Heavy  Trucks 

Selection  procedures  will  assign  all 
single-unit  trucks  (excluding  those  in 
the  pickup  and  van  strata)  with  a  gross 
vehicle  weight  (GVW)  of  26,000  pounds 
or  less  to  the  "single-unit  light"  stratum, 
the  remaining  single  unit  trucks  to  the 
"single-unit  heavy"  stratum,  and  truck 
tractors  to  the  "truck  tractor"  stratum. 
We  estimate  that  the  census  mail 
canvass  for  1997  will  include 
approximately  93.000  medium  and 
heavy  trucks  of  the  estimated  over  4 
million  privately  and  commercially 
registered  medium  and  heavy  trucks. 

C.  Automobiles 

Selection  procedures  will  assign 
automobiles  to  either  the  "station 
wagon"  or  "other  automobiles"  strata 
based  on  the  vehicle's  identification 
number  (VIN).  We  estimate  that  the 
census  mail  canvass  for  1997  will 
include  approximately  3,100 
automobiles  of  the  estimated  over  132 
million  automobiles. 

D.  Buses 

Selection  procedures  will  assign  all 
non-government  buses  to  one  of  the 
following  groups:  "intercity  bu,ses" 
consisting  of  tour/charter  buses,  "transit 
buses"  consisting  of  public 
transportation  buses,  "school  buses" 
con.sisting  of  privately-owned  school 
buses,  and  "large  van-type  buses" 
consisting  of  all  remaining  buses.  We 
estimate  that  the  census  mail  canvass 
for  1997  will  include  approximately  710 
of  the  estimated  over  250.000  non- 
government buses. 

III.  Data 

OMB  Number:  Not  Available. 
Form  Number: 

TC-9501:  Light  Trucks 
TC-9502:  Medium  and  Heavy  Trucks 
TC-9503:  Automobiles 
TC-9504:  Buses 
Type  nf  Review:  Regular  Review. 
Affected  Public:  Individuals,  Farms, 
Businesses  and  Other  For-profit, 
Non-profit  Institutions,  Small 
Businesses  or  Organizations. 
Estimated  Number  of  Respondents: 
TC-9501:  (Light  Trucks):  35.190 
TC-9502:  (Medium  and  Heavy 

Trucks):  92,797 
TC-9503:  (Automobiles):  3.100 
rC-9504:  (Buses):  710 
Total  Number  of  Respondents — 
131.797 
Estimated  Time  Per  Response: 
TC-9501:  (Light  Irucks):  .5  hours 
rC-9502:  (Medium  and  Heavy 


Trucks):  .83  hours 

TC-9503:  (Automobiles):  .5  hours 

TC-9504:  (Buses):  .83  hours 
Estimated  Total  Annual  Burden  Hours: 

TC-9501:  (Light  Trucks):  17,595 

TC-9502:  (Medium  and  Heavy 
Trucks):  77,022 

TC-9503:  (Automobiles):  1,550 

TC-9504:  (Buses):  589 

Total  Annual  Burden  Hours— 96.756 
Estimated  Total  Annual  Cost:  The  cost 
to  the  government  for  this  work  is 
included  in  the  total  cost  of  the 
1997  Economic  Census,  estimated 
to  be  $218  million. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  18,  1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance  Officer 
Office  of  Management  and  Organization. 
IFK  Doc.  96-9982  Filed  4-22-96;  8:45  am) 
BILUNQ  CODE  361<M>7-P 


Foreign-Trade  Zones  Board 
[Docket  26-«6] 

Foreign-Trade  Zone  161— Sedgwick 
County,  KS,  Application  for  Sutuone 
Status;  Texaco  Inc.,  (Oil  Refinery 
Complex)  Butler  County,  KS 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Commissioners 
of  Sedgwick  County,  Kansas,  grantee  of 
FTZ  161,  requesting  special-purpose 
subzone  status  for  the  oil  refinery 
complex  of  Texaco  Inc.,  located  in 
Butler  County,  Kansas.  The  application 
was  submitted  pursuant  to  the 
provisions  of  tlie  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 


part  400).  It  was  formally  filed  on  April 
2, 1996. 

The  refinery  complex  (578  acres,  517 
employees)  consists  of  2  sites  and 
connecting  pipelines  in  Butler  County, 
35  east  of  Wichita,  Kansas:  Site  1  (460 
acres) — main  refinery  complex  (110,000 
BFD)  located  at  1401  Douglas  Road,  just 
south  of  El  Dorado;  Site  2  (118  acres)— 
crude  oil  storage  facility  (1.2  mil.  barrel 
capacity)  located  at  3913  SW  10th 
Street,  3  miles  west  of  the  refinery. 

The  refinery  complex  is  used  to 
produce  fuels  and  petrochemical 
feedstocks.  Fuels  produced  include 
gasoline,  jet  fuel,  distillates,  diesel,  and 
residual  fiiels.  Petrochemical  feedstocks 
and  refinery  by-products  include 
methane,  ethane,  propane,  butane, 
butylene,  toluene,  propylene,  cumene. 
sulfur,  carbon  black  and  petroleum 
coke.  About  46  percent  of  the  crude  oil 
(90  percent  of  inputs),  and  some 
feedstocks  and  motor  fuel  blendstocks 
used  in  producing  fuel  products  are 
sourced  abroad. 

Zone  procedures  would  exempt  the 
operations  involved  from  Customs  duty 
payments  on  the  foreign  products  used 
in  its  exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free)  instead 
of  the  duty  rates  that  would  otherwise 
apply  to  the  foreign-sourced  inputs  (e.g., 
crude  oil).  The  duty  rates  on  crude  oil 
range  from  5.25t/barrel  to  10.5</barrel. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  24. 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  8,  1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  151  N.  Volutsia,  Wichita. 

Kansas  67214 
Office  of  the  Executive  Secretary, 

F'oreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 


14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  April  9. 1996. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[PR  Doc.  96-9983  Filed  4-22-96;  8:45  ami 
BILUNO  CODE  3S1(M>S-P 


[Docket  28-«6] 

Foreign-Trade  Zone  138— Columbus, 
OH,  Application  for  Subzone  Status; 
Abbott  Manufacturing,  Inc  JRoss 
Products,  Plant  (Infant  Formula,  Adult 
Nutritional  Products),  Columbus,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Rickenbacker  Port 
Authority,  grantee  of  FTZ  138, 
requesting  special-purpose  subzone 
status  for  export  activity  at  the  infant 
formula  and  adult  nutritional  products 
manufacturing  plant  of  Abbott 
Manufacturing,  Inc.  (AMI)  (a  subsidiary 
of  Abbott  Laboratories,  Inc.),  located  in 
Columbus.  Ohio.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  April  9, 
1996. 

The  plant  (642,000  sq.  ft.  on  56  acres), 
known  as  the  Ross  Products  facility,  is 
located  at  585  Cleveland  Avenue  in  the 
City  of  Columbus  (Franklin  County), 
Ohio.  The  facility  (560  employees)  is 
used  to  produce  milk  and  sugar-based 
infant  formula  and  adult  nutritional 
products  for  export  and  the  domestic 
market;  however,  zone  procedures 
would  be  used  only  for  production  for 
export.  The  production  process  involves 
blending  foreign,  ex-quota  milk  powder 
and  foreign,  ex-quota  sugar  with 
domestically-sourced  oils,  soy  isolates, 
vitamins  and  minerals,  and  EZO  ends. 
Other  foreign-sourced  items  that  may  be 
used  in  the  export-blending  activity 
include:  cocoa  powder,  pharmaceutical 
grade  fat  emulsions,  vitamins  and 
minerals,  and  caseinates  (up  to  14%  of 
finished  product  value).  All  foreign- 
origin  milk  and  sugar  would  be  re- 
exported as  finished  blended  products. 

Zone  procedures  would  exempt  AMI 
from  quota  requirements  and  Customs 
duty  payments  on  the  foreign  milk  and 
sugar  products  used  in  the  export 
activity  and  from  Customs  duty 
payments  on  the  other  foreign 
ingredients  involved.  The  application 
indicates  that  subzone  status  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 


has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  24, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  8,  1996). 

A  copy  of  the  application  and  the 
accompanying.exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  District 
Office,  4th  Floor,  37  North  High 
Street,  Columbus,  OH  43215. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC 
20230-0002. 

Dated:  April  12, 1996. 
John  J.  Da  Ponle,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-9985  Filed  4-22-96;  8:45  am) 

BILUNG  CODE  9610-OS-P 


[Docket  27-96] 

Foreign-Trade  Zone  168— Dallas/Fort 
Worth,  TX;  Application  for  Expansion 

An  application  has  t)een  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
Maquila  Trade  Development 
Corporation  (MTDC),  grantee  of  FTZ 
168,  requesting  authority  to  expand  its 
zone  in  the  Fort  Worth,  Texas,  area, 
within  the  Dallas/Fort  Worth  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400),  It  was  formally  filed  on  April  3, 
1996. 

FTZ  168  was  approved  on  November 
1,  1990  (Board  Order  491,  55  FR  46974, 
11/8/90)  and  reorganized  in  1992  and 
1994.  The  zone  currently  consists  of 
three  sites  in  the  Fort  Worth,  Texas, 
area: 
Site  1     (24  acres) — an  industrial  area  at 

Alta  Mesa  and  Will  Rogers 

Boulevards,  Fort  Worth; 
Site  2    (263  acres) — within  the 

Centreport  industrial  development, 

south  of  DFW  International  Airport, 

Fort  Worth; 


Sites    (195  acres) — within  the  Fossil 

Creek  Business  Park,  I-35W  and 

1-820,  Fort  Worth 

An  application  is  currently  pending 
(Doc.  77-95,  60  FR  61528,  11/30/95)  for 
a  fourth  site  located  at  the  Regency 
Business  Park,  Post  &  Paddock  Road. 
Grand  Prairie,  Texas,  west  of  the  City  of 
Dallas. 

The  applicant  is  now  applying  for  a 
fifth  site  (630  acres)  within  the  1,200- 
acre  Mercantile  Center,  located  at  1-35 
and  Meacham  Boulevard,  Fort  Worth, 
Texas.  The  site  is  owned  by  Mercantile 
Partners,  L.P.,  a  Texas  Limited 
Partnership.  Zone  services  will  be 
provided  by  the  FTZ  Operating 
Company  of  Texas. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  24.  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  8,  1996) 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  2050  N.  Stemmons  Fwy.,  Suite 

170,  Dallas.  Texas  75258 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room 

3716,  14th  and  Pennsylvania  Avenue. 

NW.,  Washington,  DC  20230 

Dated:  April  9.  1996. 
John  J.  Da  Ponle,  Jr.. 
Executive  Secretary. 
jFR  Doc.  96-9984  Filed  4-22-96;  8:45  ami 

BtLXJNG  CODE  3S10-OS-P 


[Docket  29-06] 

Foreign-Trade  Zone  199— Texas  City, 
TX,  Application  for  Subzone  Status, 
Basis  Petroleum,  Inc.  (Oil  Refinery 
Complex),  Texas  City,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Texas  City  Foreign  Trade 
Zone  Corporation,  grantee  of  FTZ  199, 
requesting  special-purpose  subzone 
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status  for  the  oil  refinery  complex  of 
Basis  Petroleum.  Inc.  (Basis)  (formerly 
Phibro  Energy  USA.  inc.),  located  in 
Texas  City.  Texas.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  April  11, 
1996. 

The  refinery  complex  (130.000  BPD. 
310  acres)  is  located  at  1301  Loop  197 
South,  Texas  City  (Galveston  County). 
Texas,  some  40  miles  southeast  of 
Houston.  The  refinery  (400  employees) 
is  used  to  produce  fuels  and 
petrochemical  feedstocks.  F"uels 
produced  include  gasoline,  jet  fuel, 
distillates,  naphthas,  and  residual  fuels. 
Petrochemical  feedstocks  and  refinery 
by-products  include  methane,  ethane, 
propane,  butane,  propylene  and  sulfur. 
About  85  percent  of  the  crude  oil  (95 
percent  of  inputs),  and  some  feedstocks 
and  motor  fuel  blendstocks  used  in 
producing  fuel  products  are  sourced 
abroad. 

Zone  procedures  would  exempt  the 
operations  involved  from  Customs  duty 
payments  on  the  foreign  products  used 
in  its  exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duly-free).  The 
duty  on  crude  oil  ranges  from  5.25*/ 
barrel  to  10.5</barrel.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  PrZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  )une  24,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  8.  1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office,  #1  Allen  Center,  Suite  1160, 
500  Dallas,  Houston.  Texas  77002. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 


Dated:  April  12,  1996. 
John  J.  Da  Ponte,  |r.. 

Executive  Secretary. 

(FR  Doc.  96-9986  Filed  4-22-96;  8:45  ami 
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Approval  of  Federal  Information 
Processing  Standards  Publication 
177-1,  initial  Graphics  Exchange 
Specification  (IGES) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  a  revision  of 
Federal  Information  Processing 
Standard  (FIPS)  177,  Initial  Graphics 
Exchange  Specification  (IGES),  which 
will  be  published  as  FTPS  Publication 
177-1.  This  revision  adopts  the 
American  National  Standard  Digital 
Representation  for  Communication  of 
Product  Definition  Data,  ANSI/US  PRO/ 
IPO  (United  States  Product  Data 
Association/IGES  PDES  Organization)- 
100-1993,  Version  5.2,  and  the  specified 
application  protocols.  FIPS  PUB  177-1 
addresses  IGES  implementation  and 
data  file  acquisition,  interpretation,  and 
conformance. 

On  April  12,  1995,  notice  was 
published  in  the  Federal  Register  (60 
FR  18583-18586)  that  a  revision  of 
Federal  Information  Processing 
Standard  (FIPS)  177,  Initial  Graphics 
Exchange  Specification  (IGES),  was 
being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  Federal 
Inforn]ation  Processing  Standards 
Publication  (FIPS  PUB)  177-1.  and 
prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

"The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 


between  Pennsylvania  and  Constitution 
Avenues.  NW.  Washington,  DC  20230. 
This  FIPS  contains  two  sections:  (1) 
an  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  revised  standard 
becomes  effective  November  1, 1996. 

ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  section,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Lynne  Rosenthal,  telephone  (301)  975- 
3353,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 

Dated:  April  16. 1996. 
Samuel  Kramer, 
Associate  Director. 

Federal  Information  Processing 
Standards  Publication  177-1 

Announcing  the  Standard  for  Initial 
Graphics  Exchange  Specification 
(IGES) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  5131  of  the 
Information  Technology  Management 
Reform  Act  of  1996  and  the  Computer 
Security  Act  of  1987.  Public  Law  104- 
106. 

1.  Name  of  Standard.  Initial  Graphics 
Exchange  Specification  (IGES)  (FIPS 
PUB  177-1). 

2.  Category  of  Standard.  Software 
Standard;  Graphics  and  Information 
Interchange. 

3.  Explanation.  This  publication  is  a 
revision  of  the  FTPS  PUB  177  and 
supersedes  FIPS  PUB  177  in  its  entirety. 
It  provides  a  substantial,  upward- 
compatible  enhancement  of  IGES 
Version  4.0.  FTPS  PUB  177-1  specifies 
new  conformance  requirements,  the 
addition  and  use  of  application 
protocols  (APs),  and  increased 
enhancement,  correction,  and 
clarification  of  the  existing 
specification.  It  does  not  contain  any 
new  requirements  that  would  make  an 
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existing  conforming  implementation 
nonconforming. 

FIPS  PUB  177-1  adopts  the  American 
National  Standard  Digital 
Representation  for  Communication  of 
Product  Definition  Data,  ANSI/US  PRO/ 
IPO  (United  States  Product  Data 
Association/IGES  PDES  Organization}- 
100-1993,  Version  5.2,  and  the  specified 
application  protocols.  FIPS  PUB  177-1 
addresses  IGES  implementation  and 
data  file  acquisition,  interpretation,  and 
conformance. 

The  purpose  of  the  FTPS  for  IGES  is 
to  enable  the  compatible  exchange  of 
'product  definition  data  used  by 
dissimilar  computer-aided  design  and 
computer-aided  manufacturing  (CAD/ 
CAM)  systems.  Utilizing  a  neutral 
database  format  the  IGES  processor  can 
create  or  translate  two-dimensional  (2- 
D)  or  three-dimensional  (3-D)  vector- 
based  digital  product  model  data.  The 
standard  specifies  file  structure  and 
syntactical  definition,  and  defines  the 
representation  of  geometric,  topological, 
and  nongeometric  product  definition 
data.  The  exact  specification  is  in 
Section  10  of  this  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory 
(CSL). 

6.  Cross  Index. 

a.  American  National  Standard  Digital 
Representation  for  Communication  of 
Product  Definition  Data,  ANSI/US  PRO/ 
IPO-100-1993,  Version  5.2. 

b.  American  Society  of  Mechanical 
Engineers/American  National  Standards 
Institute  (ASME/ANSI)  Y14.26M-1989, 
Digital  Representation  for 
Communication  of  Product  Definition 
Data,  IGES  Version  4.0. 

c.  MIL-D-28000A.  Continuous 
Acquisition  and  Life-Cycle  Support 
Specification,  Digital  Representation  for 
Communication  of  Product  Definition 
Data:  IGES  Application  Subsets  and 
IGES  Application  Protocols.  February 
10.  1992. 

d.  American  National  Standard,  3-D 
Piping  IGES  Application  Protocol, 
ANSI/US  PRO/IPO-1 10-1 994. 

e.  IGES  Layered  Electrical  Product 
Application  Protocol,  Committee  Draft 
SAND94-2375,  December  1, 1994. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303,  Standards,  and 
subpart  201.39.1002,  Federal  Standards. 

b.  Federal  ADP  and 
Telecommunications  Standards  Index, 
U.S.  General  Services  Administration, 
Information  Technology  Management 


Service,  October  1994  (updated 
periodically). 

c.  FIPS  PUB  29-3,  Interpretation 
Procedures  for  Federal  Information 
Processing  Standards  for  Software. 

d.  NISTIR  4379,  IGES  Technical 
Illustrations  Application  Guide. 

e.  NISTIR  4600,  IGES  5.0 
Recommended  Practices  Guide. 

f.  NISTIR  5541,  Initial  Graphics 
Exchange  Specification  (IGES): 
Procedures  for  the  NIST  IGES 
Validation  Test  Service. 

g.  MIL-T-31000,  General 
Specification  for  Technical  Data 
Packages. 

8.  Objectives.  Federal  standards  for 
electronic  interchange  permit  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  manpoement,  and  use  of  the 
government's  information  resources. 
The  primary  objectives  specific  to  IGES 
are  to: 

— Reduce  the  overall  life-cycle  cost  for 
digital  systems  by  establishing  a 
common  exchange  format  that  allows 
for  the  transfer  of  product  definition 
data  across  organizational  boundaries 
and  independent  of  any  particular 
CAD/CAM  system. 

— Exchange  digital  representations  of 
product  definition  data  in  various 
forms:  illustrations,  2-D  drawings,  3- 
D  edge-vertex  models,  surface  models, 
solid  models,  and  complete  product 
models. 

—Provide  CAD/CAM  implementation 
manufacturers  with  a  guideline  for 
identifying  useful  combinations  of 
product  definition  data  capabilities  in 
any  CAD/CAM  system. 

— Specify  APs  that  can  be  used  by 
Federal  departments  and  agencies  to 
support  the  exchange  of  product  data 
when  applicable. 

9.  Applicability. 

9.1  This  FIPS  for  IGES  is  intended  for 
the  computer-interpretable 
representation  and  exchange  of  CAD/ 
C/^M  product  definition  data  among 
applications  and  programs  that  are 
either  developed  or  acquired  or 
developed  by  a  Federal  agency  shall 
include  an  IGES  preprocessor  and  IGES 
postprocessor  capability.  FIPS  for  IGES 
is  designed  to  support  the  exchange  of 
2-D  or  3-D  product  definition  data  with 
rich  attributable  information.  It  provides 
a  data  format  for  describing  product 
design  and  manufacturing  information 
that  has  been  created  and  stored  in  a 
computer-readable,  device  independent 
form. 

9.2.  The  FIPS  for  IGES  shall  be  used 
when  one  or  more  of  the  following 
situations  exist: 


— The  product  definition  application  or 
program  is  under  constant  review, 
and  changes  may  result  frequently. 
— It  is  anticipated  that  the  life  of  the 
data  files  will  be  longer  than  the  life 
of  the  presently  utilized  CAD/CAM 
system. 
— The  application  is  being  designed 
centrally  for  a  decentralized  system 
that  may  employ  computers  of 
different  makes  and  models  and 
different  CAD/CAM  devices. 
— ^The  product  definition  application 
may  run  on  equipment  other  than  that 
on  which  it  was  developed. 
— The  product  definition  data  is  to  be 
used  and  maintained  by  other  than 
the  original  designer. 
— The  product  definition  data  is  or  is 
likely  to  be  used  by  organizations 
outside  the  Federal  Government. 
— It  is  desired  to  have  the  design 
understood  by  multiple  people, 
groups,  or  organizations. 
For  layered  electrical  product 
technology,  three  dimensional  piping, 
and  engineering  drawing  applications, 
the  use  of  the  appropriate  AP  or  subset 
(as  descritied  below)  is  required  for 
implementation  of  this  FTPS  IGES. 

An  AP  or  subset  provides  a  means  to 
improve  the  fidelity  of  the  product  data 
exchanged.  APs  are  developed  by 
domain  experts  for  the  purpose  of 
defining  the  processes,  information 
Hows,  and  functional  requirements  of  an 
application.  An  AP  defines  the  scope, 
context,  information  requirements, 
representation  of  the  application 
information,  and  conformance 
requirements.  Initial  release  of  this  FIPS 
for  IGES  publication  includes  two  APs 
and  one  application  subset. 
—Layered  Electrical  Product  (LEP) 
Application  Protocol:  The  LEP  AP  is 
used  for  the  transference  of  2-D 
electrical  and  electro-mechanical 
product  models.  This  AP  is  required 
for  layered  electrical  products 
technology  applications,  including 
specification  control  drawings, 
circuitry,  fabrication  and  final 
assembly  of  a  layered  product  system. 
— 3-D  Piping  Application  Protocol:  The 
3-D  Piping  AP  is  used  for  the 
exchange  of  models  from  one  piping 
modeling  application  to  another.  This 
AP  is  required  for  3-D  piping  and 
related  equipment  models,  including 
the  fabrication  and  assembly  of  piping 
systems  (e.g.  pipe,  pipe  fittings, 
attached  equipment,  piping  supports, 
and  insulation). 
— Engineering  Drawing  (Class  II)  Subset 
(MIL-D-28000A):  The  Class  II  subset 
is  used  for  the  exchange  of  the 
drawing  model;  including  geometric 
and  annotation  entities,  attributes 
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such  as  color  and  line  fonts,  and 
organization  information  such  as 
levels  and  subfigures.  This  subset  is 
required  for  the  exchange  of 
engineering  drawings  and  product 
data  following  MIL-T-31000  (General 
Specification  for  Technical  Data 
Packages). 

10.  Spe<;ifications.  This  FIPS  adopts 
ANSI/US  PRO/IPO-100-1993  and  the 
specified  APs:  Layered  Electrical 
Product  (LEP)  Application  Protocol;  3-0 
Piping  Application  Protocol:  and 
Engineering  Drawing  (Class  II)  Subset 
(MIL-D-28000A).  The  ANSI/US  PRO/ 
IPO-100-1993  standard  for  IGES, 
defines  the  communications  file 
structure  and  format  (i.e.,  a  file  of 
entitles),  language  format,  and  the 
representation  of  product  definition 
data. 

•    New  entities  and  constructs  are  added 
with  each  revision  and  are  upwardly 
compatible.  Thus,  processor  conforming 
to  IGES  Version  5.2  would  be  able  to 
read  and  process  an  IGES  Version  4.0 
file,  but  the  converse  may  not  be  true. 
The  capabilities  brought  to  the  IGES 
user  implementing  the  IGES  Version  5.2 
standard  are: 
— A  new  character  set  for  the  (European 

Community; 
— additional  properties  to  the  attribute 
table  for  Architecture/Engineering/ 
Construction  (AEC); 
— the  addition  of  a  new  form  of  the 

drawing  entity;  and 
— the  addition  of  a  new  class  of  entity 
use,  termed  construction  information. 
Conformance  Requirements. 
Conformance  is  mandatory  for  this 
standard  and  is  applicable  to  all  Federal 
department  and  agency  procurements. 
Conforming  data  files  and  processors 
mush  adhere  to  all  the  rules  appropriate 
to  specific  features,  such  as  entities, 
defines  within  ANSI/US  PRO/IPO-IOO- 
1993  and  when  applicable,  one  of  the 
APs  or  subset  identified  in  this 
standard.  Vendors  of  processors 
claiming  conformance  to  this  standard 
shall  complete  documentation  which 
accurately  indicates  the  processor's 
support  of,  and  mapping  between, 
native  and  IGES  entities. 

A  conforming  preprocessor  shall 
create  conforming  IGES  data  files  which 
repre.sent  the  native  database  which  was 
input  to  the  preprocessor.  File  content 
shall  represent  the  native  entities 
according  to  the  vendor's  completed 
documentation.  Unsupported  native 
entities  shall  be  reported. 

A  conforming  postprocessor  .shall  be 
capable  of  reading  any  complying  data 
file  without  halting  or  aborting, 
including  data  files  containing 
unprocessible  entitles.  All 


unprocessible  entities  shall  be  ignored. 
A  conforming  postprocessor  shall 
translate  conforming  IGES  data  files  into 
the  native  database  form  of  a  specific 
CAD/CAM  system.  It  shall  convert  each 
supported  entity  into  native  constructs, 
which  preserve  the  functionality  and 
match  the  geometry,  attributes,  and 
relationships  of  the  IGES  entity  in  the 
file.  The  postprocessor  shall  report  on 
any  ICES  entities  or  features  which  have 
been  discarded. 

Any  visual  presentation  of  supported, 
displayable  entities  that  is  produced  by 
the  processor,  shall  represent  a  visual 
appearance  equivalent  to  the  examples 
appearing  in  ANSI/US  PRO/IPO-100- 
1993  and,  if  applicable,  the  AP  or 
subset.  The  visual  appearance  shall 
depict  the  functional  intent  of  the 
database. 

Conformance  Rules  for  Application 
Protocols  and  Subsets.  An  application 
protocol  or  subset  which  claims 
conformance  to  this  standard,  must 
satisfy  the  following  rule: 
— An  implementation  conforming  to  an 
AP  shall  satisfy  the  conformance 
requirements  specified  in  the  AP  as 
well  as  the  conformance  requirements 
in  the  ANSI/US  PRO/IPO-100-1993 
specification. 
11.  Implementation.  The 
implementation  of  this  standard 
involves  four  areas  of  consideration: 
effective  date,  acquisition, 
interpretation,  and  validation. 

11.1  Effective  Date.  This  publication 
is  effective  November  1,  1996.  A 
transition  period  of  twelve  (12)  months, 
beginning  on  the  effective  date,  allows 
industry  to  produce  IGES 
implementations  and  data  files 
conforming  to  this  standard.  Agencies 
are  encouraged  to  use  this  standard  for 
solicitation  proposals  during  the 
transition  period.  This  standard  is 
mandatory  for  use  in  all  solicitation 
proposals  for  IGES  data  files  and 
implementations  (i.e.,  computer-aided 
design  and  manufacturing  systems) 
acquired  twelve  (12)  months  after  the 
effective  date. 

11.2  Acquisition  of  IGES 
Implementations  and  Data  Files. 
Conformance  to  this  standard  should  be 
considered  whether  the  CAD/CAM 
systems  are  developed  internally, 
acquired  as  part  of  a  system 
procurement,  acquired  by  separate 
procurement,  used  under  a  leasing 
agreement,  or  specified  for  use  in 
contracts  for  programming  services. 
Recommended  terminology  for 
procurement  of  FIPS  IGES  is  contained 
in  the  U.S.  General  Services 
Administration  publication  Federal 
ADP  and  Telecommunications 
Standards  Index,  Chapter  5.  Part  1. 


11.3  Interpretation  of  FTPS  IGES. 
Resolutions  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Procedures  for  interpretations  are 
specified  in  FIPS  PUB  29-3.  All 
questions  concerning  the  specifications 
and  content  should  be  addressed  to: 
Director,  Computer  Systems  Laboratory, 
ATTN:  FIPS  IGES  Interpretation, 
Building  820,  Room  562,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

11.4  Validation  of  IGES 
Implementations.  Validation  of  IGES 
implementations  is  not  mandatory  at 
this  time.  Testing  of  an 
implementation's  conformance  to  this 
FIPS  IGES  will  be  optional  by  the 
agency.  Government  agencies  acquiring 
implementations  in  accordance  with 
this  standard  may  wish  to  require 
testing  for  conformance, 
interoperability,  and  performance.  The 
tests  to  be  administered  and  the  testing 
organization  are  at  the  discretion  of  the 
agency  Acquisition  Authority. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Building  820,  Room 
509;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 
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When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  National 
Computer  Graphics  Association  and  the 
American  National  Standards  Institute.) 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  177-1  (FIPSPUB177-1),  and 
title.  Payment  may  be  made  by  check, 
money  order,  or  NTIS  deposit  account. 

|FR  Doc.  96-  9941  Filed  4-22-96;  8:45  ami 

BILUNG  CODE  SSIO-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council;  Meeting 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Open 
Meeting. 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
NOA.A's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Monterey  Bay  National  Marine 
Sanctuary.  The  Advisory  Council  was 
convened  under  the  National  Marine 
Sanctuaries  Act. 

TIME  AND  PLACE:  Friday,  April  26,  1996, 
from  10:00  until  3:00.  The  meeting  will 
be  held  at  the  Montaro  Point 
Lighthouse,  Highway  #1,  Montaro, 
California. 

AGENDA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 


Sanctuary  are  expected  to  be  discussed, 
including  an  update  from  the  Sanctuary 
Manager,  reports  from  the  working 
groups,  a  discussion  of  Sanctuary 
management  options,  a  report  on  the 
elephant  seal  population  at  Piedras 
Blancas,  and  a  discussion  of  kelp 
harvesting  in  the  Sanctuary. 
PUBUC  PARTiaPATlON:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  COffTACT:  Jane 
E)eiay  at  (408)  647-4246  or  Elizabeth 
Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  Catalog  Nomber 
11.429 

Marine  Sanctuary  Program 
Dated:  April  17.  1996. 

David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

[FR  Doc.  96-9987  Filed  4-22-96;  8:45  ami 

BILUNG  CODE  3610-OS-M 


[Docket  No.  960412111-6111-01;  I.D. 
040596B] 

RIN0648-2A20 

West  Coast  Salmon  Fisheries; 
Northwest  Emergency  Assistance  Plan 
(NEAP) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administfation  (NOAA), 

Commerce. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  On  August  2,  1995,  the 
Secretary  of  Commerce  (Secretary) 
declared  that  a  fishery  resource  disaster 
still  persists  in  the  Pacific  States  of 
California  (north  of  San  Franci.sco), 
Oregon,  and  Washington  (excluding 
Puget  Sound).  Pursuant  to  tliis 
declaration,  the  Secretary  has  provided 
an  additional  $13  million  in  assistance 
to  the  affected  fishermen  in  the  Pacific 
Northwest.  The  additional  funds  will  be 
used  to  continue  funding  the  Northwest 
Emergency  Assistance  Plan  (NEAP).  The 
purpose  of  this  action  is  to  notify  the 
public  of  new  aspects  of  the  NEAP  and 
to  solicit  comments  on  proposed 
changes  to  the  NEAP. 

DATES:  Written  comments  must  be 
received  by  May  23,1996. 
ADDRESSES:  Comments  should  be  sent  to 
Stephen  P.  Freese,  Northwest 
Emergency  Assistance  Plan,  Trade  and 
Industry  Services  Division,  Northv.est 
Regional  Office,  National  Marine 
Fisheries  Service,  BIN  C15700.  7600 
Sand  Point  Way  NE,  Seattle.  WA  98115. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Freese,  (206)  526-6113. 
SUPPLBllB«rARY  INFORMATION: 

BafJcground 

On  May  26,  1994,  the  Secretary 
declared  a  fishery  resource  disaster,  and 
authorized  the  expenditure  of  $12 
million  in  financial  assistance  for  the 
NEAP,  under  the  authority  of  section 
308(d)  of  the  Interjurisdictional 
Fisheries  Act  (IFA);  (16  U.S.C.  1407(d)). 
Pursuant  to  the  Secretary's  declaration, 
NMFS  established  three  NEAP 
programs:  (1)  A  habitat  restoration  jobs 
program  ($6  million),  administered  by 
the  U.S.  Department  of  Agriculture's 
Natural  Resources  Conservation  Service 
(USDA/NRCS);  (2)  a  salmon  fishing 
license  buy  out  program  ($4  million), 
which  has  been  completed  by  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW);  and  (3)  a  data 
collection  jobs  program  ($2  million), 
administered  by  the  Pacific  States 
Marine  Fisheries  Commission  (PSMFC). 
These  programs  provided  financial 
assistance  to  the  fishermen  who  suffered 
losses  due  to  the  fishery  resource 
disaster  that  arose  from  factors  that 
included  drought,  flooding,  minimal 
snowpack,  and  an  extreme  El  Nifio 
ocean  warming  event. 

On  August  2,  1995,  the  Secretary- 
declared  that  the  fishery  resource 
disaster  continued  in  1995  for  the 
salmon  fisheries  of  the  Pacific  States  of 
Qilifornia  (north  of  San  Francisco). 
Oregon,  and  Washington,  excluding 
Puget  Sound.  In  extending  the  disaster 
and  determining  its  impacts,  the 
Secretary  considered  the  magnitiide  of 
the  disaster  in  economic  and  social 
terms,  in  addition  to  the  various  natural 
factors  causing  the  fishery  resource 
disaster.  Salmon  stm.ks  along  the  West 
Coast  remain  extremeK  depressed,  and 
the  fishery  disaster  has  caused  high 
levels  of  econoiiiir  damage  and  social 
disruption.  Therefort;,  NMFS  will 
continue  the  NEAP  to  encompass  the 
disaster  period  thi.t  extends  from 
January  1.  1991  through  I")ccember  31, 
1995,  and  will  contiiun^to  pr(>\ide 
funding  pursuant  to  the  Federal 
Register  notice  thai  established  the 
NEAP,  published  on  Oc.tol>er  11.  1994 
(59  FR  .')1419).  with  subsequent  minor 
amendments  published  on  lanuary  31, 
1995,  and  June  22,  1995  (GO  FR  3908.  60 
FR  32507).  The  original  NE.AP  tenns 
and  conditions  will  be  in  effect  until  the 
proposed  revisions  to  the  NEAP  that  are 
contained  in  this  notice  are  finalized 
and  implemented. 

Of  the  $13  million  in  additional 
NEAP  hinding,  NMFS  will  transfer  $4.8 
million  to  USDA/NRCS  to  continue  its 
role  as  administrative  intermediary  for 
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the  Habitat  Restoration  jobs  Program, 
and  award  $2.65  million  to  the  PSMFC 
for  the  1996  phase  of  the  Data  Collection 
Jobs  Program.  Both  the  USDA/NRCS 
and  the  PSMFC  will  use  the  same 
criteria  as  those  established  in  the  NEAP 
and  set  forth  in  October  11,  1994. 
Federal  Register  notice  (59  FR  51419). 
If  the  revised  criteria  proposed  in  this 
notice  are  adopted,  NMFS  will  amend 
the  agreement  with  USDA  and  the  grant 
to  PSMFC  accordingly,  and  the  revised 
criteria  will  be  effet:tive  from  the  date  of 
publication  of  the  final  Federal  Register 
notice  announcing  this  program.  NMFS 
has  also  allocated  $5.25  million  for  the 
License  Buy  Out  Program  to  continue  to 
purcha.se  licenses  from  fisheries  that 
depend  on  chinook  and  coho  salmon. 
NMFS  proposes  to  implement  this 
program  through  WDFW  by  June  1, 
1996.  NMFS  proposes  to  maintain  the 
same  limitations  in  determining 
maximum  bid  amounts  as  currently 
employed  in  the  NEAP.  Reasons  for 
using  the  same  limitations  include 
fairness  to  previous  successful 
participants,  reduced  administrative 
costs,  and  reduced  paperwork  burden 
upon  fishermen.  NMFS  is  retaining 
$3()0,0()<)  for  administrative  costs. 

Congress  is  currently  considering 
amendments  to  the  IFA.  If  such 
amendments  an;  passed  and  can  be 
applied  retroactively,  or  if  such 
amendments  become  law  prior  to 
publication  of  a  final  Federal  Register 
notice  announcing  this  program,  the 
eligibility  criteria  may  be  subject  to 
fiirlher  change.  Although  NMFS  may 
choose  to  maintain  the  current 
eligibility  criteria  to  minimize 
disruption  to  the  existing  programs,  or 
for  other  reasons,  NMFS  may  change 
some  or  all  of  the  eligibility  limitations 
for  certain  programs  Such  changes  may 
uiean  that  participation  in  the  program 
would  no  longer  bo  restricted  to 
applicants  with  gross  incomes  under  $2 
million,  financial  assistance  would  no 
longer  be  limited  to  $l()n,0()0,  and  no 
calculation  of  uninsured  loss  would  be 
ne<:essary. 

New  Aspects  to  the  NEAP  Programs 

NMFS  has  determined  that  changes 
are  required  to  c:ertain  aspects  of  the 
NEAP  programs  in  order  to  ensure 
effective  implementation  This  notice 
serves  to  notify  the  public  of  those 
changes. 

The  calculation  of  uninsured  loss  will 
change  due  to  the  e.xpansion  of  the 
disaster  period  pursuant  to  the 
Secretary's  1995  disaster  declaration 
and  to  new  biologiial  information  on 
the  state  of  the  fishery  in  1991.  NMFS 
is  extending  the  disaster  period  from 
1992-1994  to  1991-1995  ba.sed  on  a 


review  of  biological  studies  and  on 
landings  and  ex-vessel  revenue  trends 
in  ocean  (Northern  California.  Oregon, 
and  Washington)  and  Columbia  River 
coho  and  chinook  fisheries.  Many,  if  not 
all,  of  the  factors  underlying  the  decline 
in  the  1992-94  fisheries  were  present  in 
1991.  The  disaster  period  includes  the 
year  1995  pursuant  to  the  Secretary's 
1995  disaster  declaration. 

Furthermore,  as  a  result  of  the 
Secretary's  expansion  of  the  disaster 
and  NMFS's  efforts  to  improve  the 
program,  the  term  "loss",  as  defined  in 
the  NEAP  published  on  January  31, 
1994  (60  FR  5908).  is  redefined  as  a  loss 
of  income  not  subject  to  Federal  or  state 
compensation  and  determined  by  the 
following  multi-step  procedure.  In  Step 
1,  the  applicant  can  select  a  base  year 
from  the  years  1986  through  1991.  In 
Step  2.  the  applicant  can  select  a 
comparison  year  from  the  years  1991 
through  1995.  Step  3  will  remain  the 
same,  i.e.,  the  comparison  year  must  be 
less  than  the  base  year  in  order  to  show 
a  loss.  Step  4  of  this  procedure  is  now 
different  from  the  procedure  set  forth  in 
the  January  31,  1994.  Federal  Register 
notice  due  to  the  expansion  of  the 
disaster  period  to  the  years  1991 
through  1995.  The  amount  of  annual 
loss  is  now  multiplied  by  five,  as 
opposed  to  three,  to  account  for  this 
expansion. 

Finally,  applicants  cuin  now  use  either 
tiiuir  1993,  1994,  or  1995  gross  income 
to  determine  whether  they  meet  the 
$25,000  or  $50,000  gross  income  cap. 

Proposed  Revisions  to  the  NEAP 
Programs 

NMFS  proposes  to  revise  some  of  the 
limitations,  terms,  and  conditions  to 
address  the  new  disaster  de<:laration  for 
the  continuation  of  the  NEAP.  The 
intent  of  tho.sc  revisions  is  to  increase 
the  number  of  fishermen  eligible  to 
receive  assistance  under  the  NEAP,  as 
well  as  continue  the  conservation  work 
already  begun.  Section  308(d)  of  the  IFA 
requires  the  Secretary  to  solicit  public 
conmient  on  the  limitations,  terms,  and 
conditions  that  the  Set;retary  has 
determined  are  ne<:essary  to  administer 
the  NEAP.  Accordingly,  the  public  is 
requested  to  comment  on  the  items 
below. 

( 1 1  Proponed  Change  to  Minimum 
Amount  of  Commercial  Fishing  Income 
Earning  Requirement 

An  applicant  must  have  earned  at 
least  $2,500  in  commercial  fishing 
income  in  the  base  year  selected  in 
determining  loss.  The  decrease  to 
$2.50(1  from  $5,000  would  provide  crew 
members  with  greater  acce.ssibility  to 


the  program.  The  rest  of  the  eligibility 
criteria  would  remain  the  same. 

(2)  Ability  to  Participate  in  All  NEAP 
Programs 

Participants  in  the  License  Buy  Out 
Program  would  not  be  excluded  from 
participation  in  the  Habitat  Restoration 
and  Data  Collection  Jobs  Program. 
Therefore,  a  fisherman  who  sold  a 
license  under  the  License  Buy  Out 
Program  could  be  employed  under 
either  of  the  Jobs  Programs,  as  long  as 
the  total  compensation  did  not  exceed 
75  percent  of  the  fisherman's  uninsured 
loss.  Compensation  includes  all 
compensation  earned  from  NEAP. 

(3)  Requirement  for  Fishermen  to 
Possess  Same  Licenses  in  1995  as  Were 
Possessed  in  1 994 

NMFS  proposes  to  exclude  applicants 
from  the  License  Buy  Out  Program  who 
bought  licenses  in  1995.  Such  exclusion 
would  limit  applicants  who  speculated 
on  the  licenses  in  1995  in  anticipation 
of  the  revised  License  Buy  Out  program. 
Therefore,  applicants  to  the  License  Buy 
Out  Program  who  possessed  one  of  the 
Washington  State  salmon  licenses  listed 
below  in  1995  must  also  have  possessed 
the  same  license(s)  in  1994: 

(a)  Salmon  troll  license 

(b)  Salmon  delivery  license 

(c)  Salmon  gill  net— Grays  Harbor- 
Columbia  River 

(d)  Salmon  gill  net—  Willapa  Bay- 
Columbia  River 

(e)  Salmon  charter 

(4)  Alternative  Bidding  Options  for  the 
License  Buy  Out  Program 

Option  1—  According  to  gear  group, 
all  eligible  fishermen  would  submit  new 
bids  or  verify  that  they  wish  to  maintain 
their  previous  bids.  Offer  packages 
would  be  ranked.  Starting  with  the 
lowest  offers  in  each  license  type, 
licenses  would  be  atxepted  and  retired 
by  WDFW. 

Option  2  —WDFW  would  purchase 
licenses  from  the  pool  of  applicants  for 
the  NEAP  License  Buy  Out  Program, 
beginning  with  the  lowest  unsuccessful 
1995  offer.  The  WDFW  would  purchase 
licenses  until  the  remaining  funds  are 
insufficient  for  the  entire  next  offer 
amount. 

Option  J— WDFW  would  purchase 
licenses  beginning  with  the  pool  of 
applicants  for  the  NEAP  License  Buy 
Out  Program.  Licensees  who  offered 
licenses  in  the  NEAP,  but  were 
unsuccessful,  would  have  an 
opportunity  to  sell  their  licenses  for  the 
last  price  paid  per  gear  group.  These 
amounts  are:  Salmon  troll  and 
delivery— $24,984,  Salmon  gill  net— 
$38,000.  and  Salmon  charter— $21,300. 
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If  any  funds  remain  after  purchase  of 
licenses  from  the  1995  program 
applicants,  1996  program  applications 
would  be  accepted  as  provided  for  in 
this  section  from  persons  who  are 
eligible  to  participate,  starting  with  the 
lowest  offer.  The  WDFW  would 
piut:hase  licenses  until  the  remaining 
funds  are  insufficient  for  the  entire  next 
on'er  amount. 

Option  4 — ^This  option  is  modeled 
conceptually  on  NMFS's  Fishing 
Capacity  Reduction  Demonstration 
Program  (FCRDP)  for  Northeaist 
groundfish  vessels,  published  in  the 
Federal  Register,  June  22,  1995  (60  FR 
32504).  Under  the  FCRDP,  NMFS 
bought  out  both  vessels  and  licenses, 
and  bids  were  ranked  by  taking  into 
consideration  vessel  performance. 
Under  Option  4.  WDFW  would  continue 
to  buy  out  only  licenses,  but  would 
establish  a  ranking  system  similar  to 
that  of  the  FCRDP.  Bids  would  be 
ranked  by  license  score,  and  the  license 
score  would  be  determined  by  dividing 
the  bid  by  the  applicant's  uninsured 
loss,  since  the  calculation  of  uninsured 
loss  reflects  vessel  performance. 

Using  the  same  limitations  employed 
in  the  1995  NEAP  buy  out  program,  the 
applicant  would  submit  a  bid  that  can 
range  from  $1.00  up  to  the  maximum 
amount  that  the  applicant  can  bid.  The 
maximum  amount  that  an  applicant  can 
bid  is  2.25  times  the  difference  between 
the  highest  gross  income  derived  from 
salmon  fishing  during  any  calendar  year 
1986  through  1991  (which  becomes  the 
applicant's  "base  year"),  and  the  least 
amount  of  gross  income  derived  from 
salmon  fishing  activities  during  any 
calendar  year  from  1992  through  1994 
(which  becomes  the  applicant's 
"comparison  year").  No  bid  can  exceed 
$100,000  minus  any  Federal 
unemployment  or  NEAP  related  income 
already  received. 

Using  the  definition  of  uninsured  loss 
as  defined  by  this  notice,  the  applicant 
would  also  submit  the  amount  of 
uninsured  loss  suffered  as  a  result  of  the 
fishery  disaster.  Uninsured  loss  is  5 
times  the  difference  between  the  highest 
gross  income  derived  from  salmon 
fishing  during  any  calendar  year  1986 
through  1991  (base  year),  and  the  least 
amount  of  gross  income  derived  from 
salmon  fishing  activities  during  any 
calendar  year  from  1991  through  1995 
(comparison  year).  The  comparison  year 
must  be  less  than  the  base  year.  The 
applicant's  bid  amount  would  then  be 
divided  by  the  applicant's  uninsured 
loss  to  determine  the  applicant's  license 
score.  The  scores  of  all  the  applicants 
would  be  ranked  from  low  to  high  with 
the  lowest  scores  being  purchased  first. 


Provided  below  are  three  examples  of 
this  scoring  process: 

Example  1 

Step  A.  Applicant  A  submits  a  bid  for 
$18,500. 

Step  B.  Applicant  A  has  an  uninsured 
loss  of  $29,670. 

Step  C.  "The  score  for  Applicant  A  is 
.6235  ($18,500  divided  by  $29,670). 

Example  2 

Applicalit  B  submits  the  same  bid  as 
Applicant  A  ($18,500).  However,  the 
uninsured  loss  for  Applicant  B  is 
$42,680. 

Step  A.  Applicant  B  submits  a  bid  for 
$18,500. 

Step  B.  Applicant  B  has  an  uninsured 
loss  of  $42,680. 

Step  C.  The  score  for  Applicant  B  is 
.4335  ($18,500  divided  by  $42,680). 

Example  3 

Applicant  C  submits  a  bid  for 
$35,000.  Applicant  C's  uninsured  loss  is 
$81,860. 

Step  A.  Applicant  C  submits  a  bid  for 
$35,000. 

Step  B.  Applicant  C  has  an  uninsured 
loss  of  $81 ,860. 

Step  C.  The  score  for  Applicant  C  is 
.4276  ($35,000  divided  by  $81,860). 

Even  though  Applicant  C's  bid  is 
higher  than  that  of  Applicants  A  and  B. 
Applicant  C's  score  is  lower  because  of 
the  greater  uninsured  loss. 
Consequently.  Applicant  C  would  be 
selected  over  Applicants  A  or  B,  and 
Applicant  B  would  be  selected  before 
Applicant  A.  In  the  instances  where  a 
choice  must  be  made  between  two  or  .-- 
more  equally  scored  bids,  applicants 
with  the  lowest  bid  (Step  A)  will  be 
given  preference. 

Catalogue  of  Federal  Domestic 
Assistance 

The  NEAP  is  listed  in  the  "Catalogue 
of  F'ederal  Domestic  Assistance"  under 
No.  11.452.  Unallied  Industry  Projects. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Some  of  the  activities  mentioned  in 
this  notice  are  subject  to  the  Paperwork 
Reduction  Act  (PRA).  They  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  0648-0288. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to,  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 


Dated:  April  17,1996. 
Gary  Matlock, 

Proffum  Management  Officer,  National 
Marine  Fisheries  Service. 
[PR  Doc.  96-9906  Filed  4-1S-96;  3:09  pml 
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COMMODITY  nrrURES  TRADING 

Agricultural  Advisory  Committe* 
Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2.  Section 
10(a)  and  41  CFR  101-6.1015(b).  that 
the  Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  on  May  8.  1996  from  1:00  p.m. 
to  5:00  p.m.  in  the  first  floor  bearing 
room  of  the  Commodity  Futures  Trading 
Commission  (Room  1000).  Three 
Lafayette  Centre,  1155  21st  Street.  N.W., 
Washington.  D.C.  20581.  The  agenda 
will  consist  of: 

Agfenda 

I.  Opening  Remarks  by  Acting  Chairman  John 

E.  Tuli; 
U.  Report  from  Dr.  Wayne  Purcell.  of  Virginia 

Tech,  on  "Needed  Changes  in  Tax 

Treatment  of  Cattle  Feeders'  Activities  in 

Cattle  Futures:" 
III.  Report  on  the  FAIR  Act  Provisions  for  a 

USDA  Office  of  Risk  Management; 
IV  Report  from  the  CBOT  Regular  Grain 

Storage  Capacity  Task  Force: 

V.  Report  from  the  National  Grain  and  Feed 

Association's  Risk  Evaluation  Task 
Force; 

VI.  Presentation  by  CMJT  on  the  Pro)ect  A 

Trading  System; 

VII.  Update  on  the  CFTC-DEA  Staff  White 
Paper  on  the  Agricultural  Trade  Option 
Prohibition: 

VIII.  Report  on  the  CME  Proposal  to  Increase 
the  Spot  Month  Speculative  Position 
Limit  on  the  Live  Cattle  Contract; 

IX  Other  Committee  Business, 
X.  Closing  Remarks  bv  Commissioner  Joseph 
Dial. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisor)'  Committee 
are  more  fully  set  forth  in  the  sixth 
renewal  charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee.  Commissioner  Joseph  B. 
Dial,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
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judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Commodity  Futures 
Trading  Commission  Agricultural 
Advisory  Committee  c/o  Kimberly 
Harter.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington. 
D.C.  20581,  before  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  also  inform 
Ms.  Harter  in  writing  at  the  foregoing 
address  at  least  three  business  days 
before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  in  Washington. 
D.C.  on  April  17,  199tj. 
lean  A.  Webb. 

Set:rft(irv  of  the  Commission. 
|FR  D<h:  96-W31  Filed  4-^2-96;  8:45  am) 

WLUNQ  CODE  SSSI-OI-M 


DEPARTMENT  OF  ENERGY 

Low-Level  Radioactive  Waste  Program, 
Idaho  Operations  Office;  Notice  of 
Intent 

summary:  The  U.S.  Department  of 
Fnergy's  (UOF)  Office  of  Fnvironmentnl 
Management  through  the  Idaho 
Operations  Office  and  pursuant  to  10 
CFR  600.6(c),  intends  to  negotiate  and 
award  on  a  noncompetitive  basis,  a 
renewal  of  Crant  No.  DE-FC07- 
90ini;»)n9  to  the  state  of  Washington's 
Department  of  Kcology  (Washington)  on 
behalf  of  the  I-ow-Level  Radioactive 
Waste  Forum  (Forum).  The  total 
estimated  cost  of  the  thre*!  year  100% 
DOF  fimded  renewal  award  is 
$1,972,002  or  $657,334  per  year.  The 
technical  assistance  proposed  is  the 
result  of  an  unsolicited  request  from 
Washington  for  continued  support  of 
the  Forum  in  maintaining  an 
independent  selt-tiirec  ted  organization 
to  promote  an  effective  and  efficient 
national  system  lor  the  management  and 
disposal  of  commercially  genertrted  low- 
ievel  radioactive  waste. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dallas  I,.  Hoffer.  Contract  Spe«:ialist. 
(20H)  526-0014;  U.S.  Department  of 
Fnergv.  Idaho  Operations  Office.  850 
Fnergy  f3rive.  Mail  Stop  1221.  Idaho 
Falls.  Idaho  83401-1563. 
SUPPLEMENTARY  INFORMATION:  The 
anticipated  award  is  justified  in 
accordance  with  10  C.Vli  ()()()  6((:).  as 
follows:  The  activity  to  be  fimded  is. 
neces-sary  to  the  satisfactorv  completion 
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of  an  activity  (a)  that  is  presently  being 
funded  by  DOE  and  (b)  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  activity. 

The  Statutory  Authority  for  the 
renewal  award  can  be  found  in  Section 
7(a)  of  the  Low-Level  Radioactive  Waste 
Policy  Amendments  Act  of  1985  (Pub. 
L.  99-240).  In  the  Act,  Congress  has 
directed  DOE  to  provide  continuing 
technical  assistance  to  states  and 
compact  commissions. 

Procurement  Request  Number:  07- 
96ID1 3420.000. 

Dated:  April  10,  1996. 
R.  leffrey  Hoyles. 

Director.  Procurement  Services  Division. 
jFR  D<m:.  96-9939  Filed  4-22-96;  8:45  ami 
ULUNG  CODE  64S<M>1-M 


Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  Latioratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUIMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Conmiittee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Idaho  National 
Engineering  Laboratory  (INEL) 

DATES: 

Site  Tour:  Monday,  May  20,  1996  from 
7:30  a.m.  until  .5:30  p.m.  Mountain 
Savings  Time  (MST) 
Meeting:  Tuesday,  May,  21,  1996  from 
8:00  a.m.  until  6:00  p.m.  MST.  There 
will  be  a  public  comment  availability 
session  Tuesday,  May  21,  1996  from 
5:00  [).m.  untir6:00  p.m.  MST. 
ADDRESSES:  Holiday  Inn  Westbank,  475 
Park  Way,  Idaho  Falls,  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
Information  1-800-708-2680  or  Marsha 
Hardy.  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Meeting  Purpose 

The  EM  SSAB,  INFl,  will  tour  the 
Naval  Reactors  Facility.  Radioactive 
Waste  Management  Clomplex.  and  some 
.-Ircheological  sites  at  INEL.  The  Board 


meeting  features  consensus  training,  a 
panel  discussion  on  Health  Effects 
issues,  and  presentations  on 
informational  topics  including 
Integration  of  Federal  Regulations  and 
the  Federal  Facilities  Compliance  Act/ 
Site  Treatment  Plan.  Study  issues  for 
future  recommendations  include  the 
Alternative  Disposal  Sites  for  Low-Level 
Waste  and  the  INEL  Spent  Nuclear  Fuel 
Strategic  Plan. 

Tentative  Agenda 

Tuesday.  May  21,  1996 

7:30  a.m. — Sign-in  and  Registration 
8:00  a.m. — Miscellaneous  Business: 

Old  Business 

•  Jerry  Bowman — Deputy  Designated 
Federal  Official  Report 

•  Chuck  Rice  (acting) — Chair  Report 

Standing  Committee  Reports 

•  Member  Selection  Committee — 
Dean  Mahoney  (chair).  Chuck  Rice,  E.J. 
Smith 

Member  Reports 

9:00  a.m.— Health  Effects  Panel 

Discussion  (speakers  to  be 

announced) 
10:15  a.m. — Break 
10:30  a.m.— Health  Effects  Panel 

Discussion  (continued) 
12:00  p.m.— Lunch 
1:00  p.m. — Consensus  Training 

•  Peter  Woodrow.  CDR  Associates 

2:30  p.m.— Break 

2:45  p.m. — Consensus  Training 

(continued) 
5:00  p.m. — Public  Comment  Availability 
6:00  p.m. — Adjourn 

Wednesday,  May  22,  1996 

7:30  a.m. — Sign-in  and  Registration 
8:00  a.m. — Miscellaneous  Business 
8:45  a.m. — Alternate  Disposal  Sites  for 
Low-Level  Waste 

•  Committee  members — Terry  Perez, 
Chuck  Rice.  Clarence  Bellem;  Speaker  to 
be  announced;  Presentation  and 
Discussion 

10:30  a.m.— Break 
10:45  a.m. — DOE  Presentation: 
Integration  of  Regulations 

•  Speaker  to  be  announced; 
Presentation  and  Discussion 

12:00  p.m. — Lunch 
1:00  p.m.— /iVEL  Spent  Nuclear  Fuel 
Strategic  Plan 

•  Committee  members — Ben  Collins. 
Clarence  Bellem.  E.J.  Smith;  Speaker  to 
be  announced;  Presentation  and 
Discussion 

3:00  p.m.— Break 

3:15  p.m. — Federal  Facilities 

Compliance  Act/Site  Treatment 

Plan  Update 
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4:00  p.m. — Board  Work 

4:30  p.m. — Meeting  Evaluation 

5:00  p.m. — Adjourn 

This  agenda  is  subject  to  change  as 
the  Board  meeting  nears.  For  a  most 
current  copy  of  the  agenda,  contact 
Woody  Russell,  DOE-Idaho,  (208)  526- 
0561,  or  Marsha  Hardy.  Jason 
Associates.  (208)  522-1662.  The  final 
agenda  will  be  available  at  the  meeting. 

Public  Comment  Availability 

The  two-day  meeting  is  open  to  the 
public,  with  a  Public  Comment 
Availability  session  scheduled  for 
Tuesday,  September  19. 1995  from  5:00 
p.m.  to  6:00  p.m.  MST.  The  Board  will 
be  available  during  this  time  period  to 
hear  verbal  public  comments  or  to 
review  any  written  public  comments.  If 
there  are  no  members  of  the  public 
wishing  to  comment  or  no  written 
comments  to  review,  the  board  will 
continue  with  it's  current  discussion. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  the  Idaho  National 
Engineering  Laboratory  Information  line 
or  Marsha  Hardy,  Jason  Associates,  at 
the  addresses  or  telephone  numbers 
listed  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  April  15. 
1996. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  96-9944  Filed  4-22-96;  8:45  am) 

BILLINQ  CODE  MS(M)1-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Savannah  River  Site. 
DATES  AND  TIMES:  Monday,  May  13. 
1996:  6:00  p.m.-7:00  p.m.  (public 
comment  session);  Tuesday,  May  14, 
1996:  8:30  a.m.-4:00  p.m. 
ADDRESSES:  Hyatt  Regency  Savannah. 
Two  West  Bay  Street.  Savannah. 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan,  Manager,  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Energy  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
S.C.  29802 (803) 725-8074. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  envirorunental 
restoration,  waste  management  and 
related  activities. 

Tentative  Agenda 

Monday,  May  13.  1996 

6:00  p.m. — Public  Comment  Session  (5- 

minute  rule) 
7:00  p.m. — Adjourn 

Subcommittee  meetings  will  follow 
the  public  comment  session. 

Tuesday,  May  14,  1996 

8:30  a.m. — Approval  of  Minutes. 
Agency  Updates  (-15  minutes); 
Public  Comment  Session  (5-minute 
rule)  (~  30  minutes);  Nuclear 
Materials  Management 
Subcommittee  Report  (-  2  hours); 
Recommendation  on  plutonium 
disposition;  Outreach 
Subcommittee  Report  (-  15 
minutes) 
12:00  p.m. — Lunch 

1:00  p.m. — ^Environmental  Remediation 
&  Waste  Management 
Subcommittee  Report  (-  1.5  hours) 
Risk  Management  &  Future  Use 
Subcommittee  Report  (-  30 
minutes)  Subcommittee 
Participation  (-15  minutes) 
4:00  p.m. — Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  May  13.  1996. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 


meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Tom  Heenan's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximimi  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan,  Department  of  Energy 
Savarmah  River  Operations  Oiffice.  P.O. 
Box  A,  Aiken.  S.C.  29802.  or  by  calling 
him  at  (803)  725^074. 

Issued  at  Washington.  DC  on  April  16. 
1996. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
!FR  Doc.  96-9945  Filed  4-22-96:  8:45  am] 

BHJJNG  CODE  8450-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford  Site 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Hanford  Site. 
DATES:  Thursday,  May  2,  1996:  9:00 
a.m.-5:15  p.m.;  Friday.  May  3,  1996: 
8:30  a.m.-4:00  p.m. 
ADDRESSES:  Shilo  Inn.  50  Comstock, 
Richland,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Yerxa,  Public  Participation  Coordinator. 
Department  of  Energv  Richland 
Operations  Office,  P.O.  Box  550. 
Richland,  WA  99352. 

SUPPLEMBfTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
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restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda. 

May  Meeting  Topics 

The  Hanford  Advisory  Board  will 
receive  information  on  and  discuss 
issues  related  to:  the  Tri-Party 
Agreement  (TPA)  Community  Relations 
Plan.  DOE  budget  issues,  the  status  of 
M-33  negotiations,  strategic  planning, 
the  Tank  Waste  Remediation  System 
(TWRS)  Draft  Environmental  Impact 
Statement,  the  status  of  TWRS 
privatization,  TWRS  TPA  change 
packet,  and  the  TWRS  request  for 
proposal. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Jon  Yerxa's  office 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  b«?  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Kac.h  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

Minutes 

The  minutes  of  this  meeting  will  Iw 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  IF- 190.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Jon 
Yerxa,  Department  of  Fnergy  Richland 
Operations  Office.  P.O.  Box  550. 
Richland,  WA  99352,  or  by  calling  him 
at  (509) 376-9628. 

Issued  at  VVHshington,  DC  on  April  17, 
199« 

Gail  Cephas. 

Acting  Duputy  Advisory  Committee 
Management  Officer 

|FR  D<k:  9«>-9q4H  Filed  4-22-96;  8:45  ami 
aiLUNG  cooe  mso-oi-p 


Office  of  Fossil  Energy 

National  Coal  Council;  Notice  of  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Coal  (Council. 

Dale  and  Time.  Thursday.  May  16.  1996. 
9:00  a.m. 

Place:  Ritz-Carlton  Washington,  2100 
Massachusetts  Avenue,  N.W.,  Washington, 
DC. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5),  Washington,  D.C.  20585;  Telephone: 
202/586-3867. 

Purpose  of  the  Council:To  provide  advice, 
infomiation,  and  recommendations  to  the 
Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Tentative  Agenda 

— (iill  to  order  and  opening  remarks  by 

Joseph  Craft  III,  Chairman  of  the  National 

Cx)al  Council. 
— Approval  of  final  agenda. 
—Remarks  by  the  Honorable  Hazel  R. 

O'Lcary,  Secretary  of  Energy. 
—Remarks  by  the'Honorable  Elizabeth  Ann 

Molor,  Chairman,  Federal  Energy 

Regulatory  CAimmission.  (Invited) 
—Remarks  by  the  Honorable  Bob  Armstrong, 

A.ssistant  Secretary  for  Land  and  Minerals 

Management.  Department  of  the  Interior. 

(invited) 
—Remarks  by  the  Honorable  Fred  |.  Hansen, 

Deputy  Administrator,  Environmental 

Protection  Agency.  (Invited) 
—Report  of  the  Coal  Policy  Committee. 
—Administrative  matters. 
—Election  of  1996-97  Officers. 
— Discussion  of  any  other  business  properly 

brought  before  the  Ck)uncil. 
—Public  comment— 10-minute  rule. 
— Adjournment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
C^ouncil  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Council 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Margie  D.  Biggerstaff  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C,  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


Issued  at  Washington,  D.C.  on  April  17, 
1996. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  96-9942  Filed  4-22-96;  8:45  am] 
BtLLMG  OOOE  M80-01-P 


PLD  Advanced  Automatic  Systems, 
inc. 

agency:  Department  of  Energy.  Office  of 
the  General  Counsel. 
ACTION:  Notice  of  Intent  to  Grant 
Exclusive  Patent  License. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  PLX)  Advanced 
Automation  Systems.  Inc..  of  Rockledge, 
Florida,  an  exclusive  license  to  practice 
the  invention  described  in  U.S.  Patent 
No..  4.942.339.  entitled  "Intense,  Steady 
State,  Electron  Beam  Generator."  The 
invention  is  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 
proposed  license  will  be  exclusive  for  a 
specified  duration,  subject  to  a  license 
and  other  rights  retained  by  the  U.S. 
Government,  and  other  terms  and 
conditions  to  be  negotiated.  DOE 
intends  to  grant  the  license,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  §  209(c).  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property.  Department  of 
Energy.  Washington.  DC.  20585, 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 

(i)  A  statement  firom  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  prooosed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention,  in  which 
applicant  states  that  he  has  already 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 

DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  June  24,  1996. 
ADDRESSES:  Office  of  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property,  U.S.  Department 
of  Energy,  1000  Independence  Avenue. 
S.W.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION:  Robert  J. 
Marchick.  Office  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  6F-067.  1000 
Independence  Avenue,  Washington, 
D.C.  20585;  Telephone  (202)  586-4792. 


SUPPLEMBfTARY  INFORMATION:  35  U.S.C. 
309(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  C.F.R.  404)  require  that  the 
necessary  determinations  be  made  after 
public  notice  and  opportunity  for  filing 
written  objections. 

PLD  Advanced  Automation  Systems, 
Inc.,  of  Rockledge,  Florida,  has  applied 
for  an  exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
4,942,339,  and  has  a  plan  for 
commercialization  of  the  invention. 

The  proposed  license  will  be 
exclusive  as  defined  above,  subject  to  a 
license  and  other  rights  retained  by  the 
U.S.  Government,  and  subject  to  a 
negotiated  royalty.  The  Department  will 
review  all  timely  written  responses  to 
this  notice,  and  will  grant  the  license  if, 
after  expiration  of  the  60-day  notice 
I>eriod,  and  after  consideration  of 
written  responses  to  this  notice,  a 
determination  is  made,  in  accordance 
with  35  U.S.C.  209(c),  that  the  license 
grant  is  in  the  public  interest. 

Issued  in  Washington,  DC,  on  April  16, 
1996. 

Agnes  P.  Dover, 

Deputy  General  Counsel  for  Technology 
Transfer  and  Procurement. 
|FR  Doc.  96-9943  Filed  4-22-96;  8:45  am] 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  DH-005] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Vented  Home  Heating  Equipment  Test 
Procedure  to  Superior  Fireplace 
Company 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  order. 


SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  DH-005) 
granting  a  Waiver  to  Superior  Fireplace 
Company  (Superior)  from  the  existing 
Department  of  Energy  (DOE  or 
Department)  test  procedure  for  vented 
home  heating  equipment.  The 
Department  is  granting  Superior's 
Petition  for  Waiver  regarding  pilot  light 


energy  consumption  for  manually 
controlled  heaters  in  the  calculation  of 
Annual  Fuel  UtiUzation  Efficiency 
(AFUE),  and  calculation  procedure  for 
weighted  average  steady  state  efficiency 
for  manually  controlled  heaters  with 
various  input  rates  for  its  models  GI- 
3821,  DSH-36T.  DVH-33R,  DVH-33T. 
DVA-33R,  and  DVA-33T  manually 
controlled  vented  heaters. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Hui.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121.  (202) 
586-9145 
Eugene  Margclis,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-72.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585-0103. 
(202)  586-9507. 
SUPPLEMBfTARY  INFORMATION:  In 
accordance  with  Title  10  CFR  430.27(j). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order.  Superior  has 
been  granted  a  Waiver  for  its  models  GI- 
3821,  DSH-36T,  DVH-33R,  DVH-33T, 
DVA-33R.  and  DVA-33T  manually 
controlled  vented  heaters,  permitting 
the  company  to  use  an  alternate  test 
method  in  determining  AFUE. 

Issued  in  Washington.  DC.  on  April  4. 
1996. 

Chratine  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order,  Department  of 
Energy,  Office  of  Energy  ECRciency  and 
Renewable  Energy 

In  the  Matter  of:  Sup>erior  Fireplace 
Company  (Case  No.  DH-005) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  Public  Law  94-163,  89  Stat.  917,  as 
amended  (EPCA),  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  vented  home 
heating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consvuners 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  Title  10  CFR 
Part  430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding 


Title  10  CFR  430.27  to  create  a  waiver 
process.  45  PR  64108,  September  26, 
1980.  Thereafter,  DOE  further  amended 
its  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FH  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

Superior  filed  a  "Petition  for  Waiver" 
dated  August  30, 1995,  a  second  letter, 
dated  November  30,  1995.  which 
requested  modification  to  the  minimum 
fuel  input  rate  of  the  vented  heaters 
previously  submitted  for  consideration, 
and  a  third  letter  dated  January  12. 
1996,  which  provided  a  list  of 
companies  that  make  similar  products, 
confidential  product  performance  data, 
and  amending  the  list  of  models 
submitted  for  consideration  in  the 
August  30, 1995,  Waiver  request,  in 
accordance  with  section  430.27  of  Title 
10  CFR  Part  430.  The  Department 
published  in  the  Federal  Register  on 
February  14, 1996,  Superior's  Petition 
and  solicited  comments,  data  and 
information  respecting  the  Petition.  61 
PR  5755,  February  14.  1996.  Superior 
also  filed  an  "AppUcation  for  Interim 
Waiver"  under  section  430.27(b)(2). 
which  DOE  granted  on  February  1. 
1996.  61  FR  5755,  February  14,  1996. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Superior  Petition.  The  FTC  did  not  have 
any  {Ejections  to  the  issuance  of  the 
waiver  to  Superior. 

Assertions  and  Determinations 

Superior's  Petition  seeks  a  waiver 
ftt)m  the  DOE  test  provisions  regarding 
(a)  pilot  light  energy  consumption  for 
manually  controlled  heaters  in  the 
calculation  of  AFUE  and  (b)  calculation 
prxx»dure  for  weighted  average  steady 
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state  efficiency  for  manually  controlled 
heaters  with  various  input  rates.  The 
DOE  test  provisions  in  section  3.5  of 
Title  10  CFR  Part  430.  Subpart  B. 
Appendix  O  requires  measurement  of 
energy  input  rate  to  the  pilot  light  (Qp) 
with  an  error  no  greater  than  3  percent 
for  vented  heaters,  and  use  of  this  data 
in  section  4.2.6  for  the  calculation  of 
AFUE  using  the  formula:  AFUE  = 

l4400TlssT1»Q».n,«l  /  l440OTlssQinm«  + 

2.5(4600)t1u  QpI-  Superior  requests  the 
allowance  to  delete  the  |2.5(4600)ii„  QpI 
term  in  the  denominator  in  the 
calculation  of  AF'UE  when  testing  its 
models  Gl-3821,  DSH-36T.  DVH-33R. 
DVH-33T.  DVA-33R.  and  DVA-33T 
manually  controlled  vented  heaters. 
Superior  states  that  its  models  GI-3821, 
DSH-36T.  DVH-33R.  DVH-33T.  DVA- 
33R,  and  DVA-33T  manually  controlled 
vented  heaters  are  designed  with  a 
transient  pilot  which  is  to  be  turned  off 
by  the  user  when  the  heater  is  not  in 
use.  The  control  knob  on  the 
combination  gas  control  in  these  heaters 
has  three  positions:  "OF?'."  "PILOT" 
and  "ON".  Gas  flow  to  the  pilot  is 
obtained  by  rotating  the  control  knob 
from  "OFF"  to  "PILOT,"  depressing  the 
knob,  holding  in,  pressing  the  piezo 
igniter.  When  the  pilot  heats  a 
thennot;oupie  element,  sufficient 
voltage  is  supplied  to  the  combination 
gas  control  for  the  pilot  to  remain  lit 
when  the  knob  is  released  and  turned  to 
the  "ON"  position.  The  main  burner  can 
then  be  ignited  by  moving  an  ON/OFF 
switch  to  the  "ON"  position. 
Instructions  to  instruct  users  to  turn  the 
gas  control  knob  to  the  "OFF"  position 
when  the  heater  is  not  in  use,  which 
automatically  turns  off  the  pilot,  are 
provided  in  the  User's  Instruction 
Manual  and  on  a  label  adjacent  to  the 
gas  control  knob.  If  the  manufacturer's 
instructions  are  observed  by  the  user, 
the  pilot  light  will  not  be  left  on.  This 
will  result  in  a  lower  energy 
consumption,  and  in  turn  a  higher 
efficiency  than  calculated  by  the  current 
DOE  test  procedure.  Since  the  current 
DOE  test  pro<,-edure  does  not  address 
this  issue.  Superior  asks  that  the  Waiver 
be  granted. 

Based  on  DOE's  review  of  how 
Superior's  models  GI-3821.  DSH-36T, 
DVH-33R,  DVH-33T,  DVA-33R,  and 
DVA-33T  manually  controlled  vented 
heaters  operate  and  the  fact  that  if  the 
manufacturer's  instructions  are 
followed,  the  pilot  light  will  not  be  left 
on,  DOE  grants  Superior  a  Petition  for 
Waiver  to  exclude  the  assumed  pilot 
light  energy  input  term  in  the 
calculation  of  AFUE. 

This  decision  is  subject  to  the 
condition  that  the  heaters  shall  have  an 
easily  read  label  near  the  gas  control 


knob  instructing  the  user  to  turn  the 
valve  to  the  off-position  when  the 
heaters  are  not  in  use  be  maintained. 

Superior  also  seeks  a  Waiver  from  the 
EKDE  test  provisions  in  section  3.1.1  of 
Title  10  CFR  Part  430,  Subpart  B, 
Appendix  O  that  require  steady  state 
efficiency  for  manually  controlled 
heaters  with  various  flow  rates  to  be 
determined  at  a  fuel  input  rate  that  is 
within  ±5  percent  of  50  percent  of  the 
maximum  fuel  input  rate,  and  the  use  of 
this  data  in  section  4.2.4  to  determine 
the  weighted  average  steady  state 
efficiency  in  the  calculation  of  AFUE. 

Superior  states  that  its  manually 
controlled  heaters  utilize  a  gas  control 
with  a  variable  pressure  regulator 
control  that  allows  the  user  to  select 
various  fuel  input  rates  by  varying  the 
range  of  pressures  of  the  heaters,  and 
request  that  it  be  allowed  to  determine 
steady  state  efficiency  and  weighted 
average  steady  state  efficiency  in  the 
calculation  of  AFUE  at  a  minimum  fuel 
input  rate  of  no  greater  than  two-thirds 
of  the  maximum  fuel  input  rate  instead 
of  the  specified  ±5  percent  of  50  percent 
of  the  maximum  fuel  input  rate.  Also, 
previous  Petitions  for  Waiver  to  exclude 
the  pilot  light  energy  input  term  in  the 
calculation  of  AFL'E  for  home  heating 
equipment  with  a  manual  transient  pilot 
control  and  allowance  to  determine 
steady  state  efficiency  and  weighted 
average  steady  state  efficiency  used  in 
the  calculation  of  AFUE  at  a  minimum 
fuel  input  rate  of  65.3  percent  of  the 
maximum  fuel  input  rate  have  been 
granted  by  DOE  to  Appalachian  Stove 
and  Fabricators,  Inc.,  56  FR  51711, 
October  15,  1991,  and  Valor  Inc.,  56  FR 
51714,  October  15, 1991. 

Based  on  DOE  having  granted  similar 
waivers  in  the  past  to  heaters  utilizing 
a  variable  pressure  regulator  control  that 
allows  a  user  to  set  various  fuel  input 
rates,  DOE  agrees  that  a  waiver  should 
be  granted  to  allow  the  determination  of 
steady  state  efficiency  and  weighted 
average  steady  state  efficiency  used  in 
the  calculation  of  AFUE  at  a  minimum 
fuel  input  rate  of  no  greater  than  two- 
thirds  of  the  maximum  fuel  input  rate 
instead  of  the  specified  ±5  percent  of  50 
percent  of  the  maximum  fuel  input  rate 
for  Superior  models  GI-3821,  DSH-36T, 
DVH-33R.  DVH-33T.  DVA-33R,  and 
DVA-33T  manually  controlled  vented 
heaters. 

//  is  therefore,  ordered  that: 

(1)  The  'Petition  for  Waiver"  filed  by 
Superior  Fireplace  Company  (Case  No. 
DH-005)  is  hereby  granted  as  set  forth 
in  paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  O  of  Title  10 
CFR  Part  430,  Subpart  B,  Superior 


Fireplace  Company  shall  be  permitted 
to  test  its  models  GI-3821,  DSH-36T. 
DVH-33R,  DVH-33T,  DVA-33R.  and 
DVA-33T  manually  controlled  vented 
heaters  on  the  basis  of  the  test 
procedure  specified  in  Title  10  CFR  Part 
430,  with  modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii)  The  last  paragraph  of  3.1.1  of 
Appendix  O  is  revised  to  read  as 
follows: 

3.1.1     (a)  For  manually  controlled  gas 
fueled  vented  heaters,  with  various 
input  rates  determine  the  steady-state 
efficiency  at: 

(1)  A  fuel  input  rate  within  ±5  percent 
of  50  percent  of  the  maximum  fuel  input 
rate  or, 

(2)  The  minimum  fuel  input  rate  if  the 
design  of  the  heater  is  such  that  ±5 
percent  of  50  percent  of  the  maximum 
fuel  input  rate  can  not  be  set,  provided 
this  minimum  input  rate  is  no  greater 
than  two-thirds  of  the  maximum  input 
rate  of  the  heater. 

(b)  If  the  heater  is  designed  to  use  a 
control  that  precludes  operation  at  other 
than  maximum  output  (single  firing 
rate)  determine  the  steady  state 
efficiency  at  the  maximum  input  rate 
only. 

(iii)  Delete  paragraph  4.2.4  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.4     Weighted  Average  Steady-State 
Efficiency,  (a)  For  manually  controlled 
heaters  with  various  input  rates,  the 
weighted  average  steady-state  efficiency 

(i1ss-wt)  is: 

(1)  At  ±5  percent  of  50  percent  of  the 
maximum  fiiel  input  rate  as  measured  in 
either  section  3.1.1  to  this  appendix  for 
manually  controlled  gas  vented  heaters 
or  section  3.1.2  to  this  appendix  for 
manually  controlled  oil  vented  heaters, 
or 

(2)  At  the  minimum  fuel  input  rate  as 
measured  in  either  section  3.1.1  to  this 
appendix  for  manually  controlled  gas 
vented  heaters  or  section  3.1.2  to  this 
appendix  for  manually  controlled  oil 
vented  heaters  if  the  design  of  the  heater 
is  such  that  ±5  percent  of  50  percent  of 
the  maximum  fiiel  input  rate  can  not  be 
set,  provided  the  tested  input  rate  is  no 
greater  than  two-thirds  of  maximum 
input  rate  of  the  heater. 

(b)  For  manually  controlled  heater 
with  one  single  firing  rate,  the  weighted 
average  steady-state  efficiency  is  the 
steady-state  efficiency  measured  at  the 
single  firing  rate. 

(iv)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.6    Annual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 


Fuel  Utilization  Efficiency  (AFUE)  as  a 

percent  and  defined  as: 

AFUE=tiu 

where: 

T1u=as  defined  in  section  4.2.5  of  this 
appendix, 
(v)  With  the  exception  of  the 
modification  set  forth  above,  Superior 
Fireplace  Company  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  Appendix  O  of  Title  10  CFR 
Part  430.  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  models  Gl- 
3821,  DSH-36T,  DVH-33R.  DVH-33T, 
DVA-33R,  and  DVA-33T  manually 
controlled  vented  heaters  manufactured 
by  Superior  Fireplace  Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
aTlegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  a  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  Effective  April  14,  1996,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Superior  Fireplace  Company  on 
February  1,  1996.  61  FR  5755.  February 
14.  1996.  (Case  No.  DH-005). 

Issued  in  Washington,  D.C.,  on  April  4, 
1996. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 
(PR  Doc.  96-9948  Filed  4-22-96;  8:45  am] 

BILLING  CODE  6450-01 -P 


[Case  No.  F-083] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Thermo 
Products  Inc. 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  order. 


summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-083) 
granting  a  Waiver  to  Thermo  Products 
Inc.  (Thermo)  from  the  existing 
Department  of  Energy  (DOE  or 
Department)  test  procedure  lor  furnaces. 
The  Department  is  granting  Thermo's 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
CHA-upflow  and  CGA-downflow  series 
of  condensing  gas  furnaces. 


FOR  FURTHER  INFORMATION  CONTACT. 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE^31,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121  (202) 
586-9138 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0103, 
(202)  586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(j), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Thermo  has 
been  granted  a  Waiver  for  its  CHA- 
upfiow  and  CGA-dowmflow  series  of 
condensing  gas  furnaces  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

Issued  in  Washington,  DC,  on  April  4, 
1996. 
Christine  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order,  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy 

In  the  matter  of:  Thermo  Products  Inc. 
(Case  No.  F-083). 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  Public  Law  94-163.  89  Stat.  917.  as 
amended  (EPCA),  which  requires  DOE 
to  pre.scribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
{;om  parable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26,  1980. 
Thereafter,  DOE  furtlier  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 


The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  test  procedure 
amendments  become  effective,  resolving 
the  problem  that  is  the  subject  of  the 
waiver. 

Thermo  filed  a  "Petition  for  Waiver,  " 
dated  November  29,  1995,  in  accordance 
with  section  430.27  of  10  CFR  Part  430. 
The  Department  published  in  the 
Federal  Register  on  January  30,  1996. 
Thermo's  Petition  and  solicited 
comments,  data  and  information 
respecting  the  Petition.  61  FR  3023. 
January  30. 1996.  Thermo  also  filed  an 
"Application  for  Interim  Waiver"  under 
section  430.27(b)(2),  which  DOE  granted 
on  January  24,  1996.  61  FR  3023. 
January  30,  1996. 

No  Comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Application  for  Interim 
Waiver."  The  Department  consulted 
with  The  Federal  Trade  Commission 
(FTC)  concerning  the  Thermo  Petition. 
The  FTC  did  not  have  any  objections  to 
the  issuance  of  the  waiver  to  Thermo. 

Assertions  and  Determinations 

Thermo's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Thermo 
requests  the  allowance  to  test  using  a 
45-second  blower  time  delay  when 
testing  its  CHA-upflow  and  CGA- 
downflow  series  of  condensing  gas 
furnaces.  Thermo  states  that  since  the 
45-second  delay  is  indicative  of  how 
these  models  actually  operate,  and  since 
such  a  delay  results  in  an  increase  in 
AFUE  improvement  of  up  to  2.0 
percent,  the  Petition  should  Ik?  granted. 

Under  specific  circumstances.  th« 
DOE  test  procedure  contains  e.xceptions 
which  allow  testing  with  blov\er  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Thermo  indicates  that  it 
is  unable  to  take  advantage  ot  any  of 
these  exceptions  for  its  CHA-upflow  and 
CGA-downflow  series  ot  rondensing  gas 
furnaces. 

Since  the  blower  controls 
incorporated  on  the  Thermo  furnaces 
are  designed  to  impose  a  43-second 
blower  delay  in  every  instaiu  e  of  start 
up.  and  since  the  current  test  procedure 
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provisions  do  not  spet;ifically  address 
this  type  of  control.  DOE  agrees  that  a 
waiver  should  be  granted  to  allow  the 
45-second  blower  time  delay  when 
testing  the  Thermo  CHA-upflow  and 
CGA-downflow  series  of  condensing  gas 
furnaces.  Accordingly,  with  regard  to 
testing  the  ('HA-upflow  and  CGA- 
downflow  series  of  condensing  gas 
furnaces,  today's  Decision  and  Order 
exempts  Thermo  from  the  existing  test 
procedure  provisions  regarding  blower 
control  and  allows  testing  with  the  45- 
second  delay. 
It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Thermo  Products  Inc.  (Case  No.  F-Oa.l) 
is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraph  (3).  (4),  and  (.5). 

(2)  Notwith.standing  any  contrary 
provisions  of  Appendix  N  of  10  CKR 
Part  4M).  Subpart  B,  Thenno  Produ(,ts 
Inc..  shall  he  permitted  to  test  its  CHA- 
upflow  and  CCA-downflow  series  of 
condensing  gas  furnaces  on  the  basis  of 
the  test  procedure  specified  in  10  CFK 
Part  430,  with  modifications  set  forth 
below. 

(I)  .Section  3()  of  Appendix  N  is 
deleted  and  rt!placed  with  the  following 
paragriiph: 

3.0     Test  Pro<-.edure.  Testing  and 
MieasuremiMits  shall  be  as  spet;ified  in 
section  9  hi  ANSI/ASMKAK  Standard 
103-82  with  the  exception  of  section 
9.2.2.  0  3.1.  and  0.3.2.  and  the  inclusion 
of  the  following  additional  pro<;edures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10    Cas-  and  Oil-Fueled  Clentral 
Furnaces.  Ihe  following  paragraph  is  in 
lieu  of  the  recpiirement  specifieil  in 
se<:tion  9.3.1.  of  ANSI/ASHKAF 
Standard  103-82   After  equilibrium 
c:onditions  are  achieved  following  the 
(ool-dowi)  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
\jrid  described  above,  .it  0.5  and  2.5 
Miiiuites  after  the  main  burner(s)  comes 
on.  .\fter  tiie  burner  start-up.  delay  the 
blower  start-up  by  l-'i  minutes  (t  -  ). 
unless:  (1)  the  furnace  employs  a  single 
motor  to  drive  th<!  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  tht?  hurruM-  and  blower  shall  In; 
started  togetlicr;  or  (2)  tin;  furnace  is 
tiesigned  to  operate  using  an  unvarying 
delay  time  tliat  is  other  than  l..^ 
nnnutes,  in  which  ca.se  the  fan  control 
shall  lie  pfTtnitted  to  start  the  blower:  or 
(:))  the  del, IV  tune  results  in  the 
activation  of  a  lem[)erature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  st.irt  ttif  blower   In  the  lalttrr  case,  if 
itie  tan  control  is  adjustable,  set  it  to 


Start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-).  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  maHufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  Thermo 
Products  Inc.  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  Appendix  N  of  10  CFR  Part 
430,  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
pro<;edures  appropriate  to  the  CHA- 
upfiow  and  CGA-downflow  series  of 
condensing  gas  furnaces  manufatrtured 
by  Thermo  Products  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect. 

(.S)  Effe<:tive  April  14,  1996,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Thermo  Products.lnc.  on 
January  24,  1996.  61  FR  3023,  January 
30.  1996  (Case  No.  F-083). 

Issued  In  Washington,  DC.  on  April  4, 
1996 

(Jirisline  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
IF'K  I>h:.  96-9949  Filed  4-22-96;  8:45  ami 

BILUNQ  CODE  t4SO-01-M 


Energy-Efficiency  and  Renewable 
Energy  Office 

Energy-Efficient  Product 
Commercialization  Study 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  DOE. 
action:  Notice. 


SUMMARY:  The  Department  of  Energy 
(IK)E)  is  investigating  the  potential  use 
of  the  purchasing  power  of  the  Federal 
government  to  promote  the 
(.onimercialization  of  energy-efficient 
products  that  incorporate  new,  value- 
added  technologies  for  federal  buyers. 
The  Energy  Policy  Act  directs  the 
.Sc'cretary  of  Energy  to  conduct  a  study 
to  identity  energy-efficient,  renewable 
energy,  and  water  conserving  products 
lor  which  there  is  a  high  potential  for 
federal  purchasing  power  to 
substiintially  promote  their 


development  and  commercialization, 
and  to  identify  barriers  to  federal 
procurement  of  such  products.  The 
principal  product  focus  of  the  study  is 
on  those  which  are  beyond  the 
prototype  stage,  but  are  not 
commercially  available  or  in 
widespread  use.  These  products  must 
also  be  potentially  cost-effective  to 
federal  and  non-federal  buyers,  with 
increased  production  and  sales  volume. 
DOE  is  soliciting  information  from 
interested  parties  concerning  products 
which  offer  this  potential, 
recommendations  on  how  federal 
procurement  actions  could  facilitate 
product  commercialization,  and  existing 
barriers  to  such  procurement  actions. 
DATES:  Written  information  on  products 
which  meet  the  criteria  listed  below, 
barriers  to  federal  procurement  of  such 
products,  and  recommended  federal 
procurement  actions  and  programs  to 
promote  commercialization  of  such 
products  (1  copy)  must  be  received  on 
or  before  May  13,  1996,  to  be  included 
for  consideration  in  this  study.  A  public 
meeting  will  be  held  on  June  5,  1996; 
requests  to  present  information  at  this 
public  meeting  on  recommended  federal 
actions  and  programs  must  be  received 
by  May  13,  1996. 

ADDRESSES:  All  written  comments  (1 
copy),  as  well  as  requests  to  speak  at  the 
public  meeting,  are  to  be  submitted  to: 
U.S.  Department  of  Energy.  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  EE-90,  Energy-Efficient  Product 
Commercialization  Study,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121,  202-586- 
8287.  FAXed  comments  may  be  sent  to 
202-586-3000.  The  public  meeting  will 
be  held  at  the  U.S.  Department  of 
Energy,  Main  Auditorium,  1000 
Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Klimkos,  EE-90.  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121,  202- 
586-8287. 

SUPPLEMENTARY  INFORMATION:  The 
P'ederal  government  is  the  largest 
customer  in  the  world  for  many  energy- 
related  products.  The  Department  of 
Energy  (DOE)  is  investigating  the 
potential  use  of  the  purchasing  power  of 
the  Federal  government  to  promote  the 
development  and  commercialization  of 
energy-efficient  products  that 
incorporate  new,  value-added 
technologies  for  federal  buyers.  The 
objective  of  this  study  is  to  identify 
energy-efficient,  renewable  energy,  and 
water  conserving  products  for  which 
there  is  a  high  potential  for  federal 
purchasing  power  to  substantially 


promote  their  commercialization,  and  to 
identify  barriers  to  federal  procurement 
of  such  products.  It  is  anticipated  that 
Government  procurement  of  energy 
efficient  products  will  stimulate 
industry  to  introduce  energy-efficient 
products  which  enhance  national 
competitiveness  both  domestically  and 
internationally,  to  achieve  a  production 
scale  which  improves  the  cost- 
effectiveness  of  new  technologies  to 
government  and  non-govemment 
purchasers,  and  create  new  job 
opportunities  throughout  these 
industries.  This  notice  requests 
information  from  interested  parties  on 
how  the  government  can  most 
effectively  use  its  buying  power  to 
create  or  expand  the  market  for  energy- 
efficient  products. 

Section  152(h)  of  the  Energy  Policy 
Act  of  1992  (Pub.  L.  102-486)  amends 
the  National  Energy  Conservation  Policy 
Act  (NECPA)  by  inserting  section  549, 
subsection  (e).  This  section  directs  the 
Secretary  of  Energy  to  conduct  this 
study,  which  is  the  responsibility  of  the 
Federal  Energy  Management  Programs 
Office  within  the  DOE  Office  of  Energy 
Efficiency  and  Renewable  Energy.  DOE 
is  soliciting  information  from  interested 
parties  to  identify  and  recommend 
energy-saving,  renewable  energy,  and 
water-conserving  products  which  offer 
high  potential  for  federal  purchasing 
power  to  substantially  promote  their 
commercialization. 

The  product  component  of  this  study 
is  focused  on  products  which  meet 
certain  criteria  for  technical  and 
commercial  viability  and  which  are,  or 
could  be,  purchased  in  significant 
quantities  by  federal  agencies.  These 
criteria  include  products: 

•  Which  meet  applicable 
performance,  safety,  and  reliability 
requirements; 

•  For  which  the  prototype 
development  stage  has  been  completed 
or  is  near  completion; 

•  Which  offer  the  potential  for 
minimizing  life-cycle  cost  for  the 
application; 

•  For  which  commercial  production 
is  practical  and  economically  feasible; 

•  For  which  initial  market  analysis 
has  demonstrated  a  sufficiently  large 
potential  market  to  warrant  commercial 
production  and  sales;  and 

•  Which  are  not  yet  in  production  at 
commercial  levels  or  which  have  just 
reached  commercial  availability. 

These  criteria  do  not  include  products 
at  earlier  stages  of  development — 
ranging  from  concept  development 
through  engineering  prototype  testing 
and  field  demonstrations— for  which  the 
technical  and  economic  feasibility  of 
commercial  production  have  not  yet 


been  established.  For  products, 
technologies,  or  concepts  in  these 
earlier  stages,  programs  such  as  the 
DOE/National  bistitute  for  Standards 
and  Technology  (NIST)  Energy-Related 
Inventions  Program  (ERIP)  and  the  DOE 
Innovative  Concepts  Program  (InnCon) 
are  available.  For  information 
concerning  the  ERIP  program,  contact 
the  Office  of  Technology  Evaluation  and 
Assessment,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  For 
information  concerning  the  InnCon 
program  contact  Mr.  E.  Levine,  U.S., 
Department  of  Energy,  Forrestal 
Building,  EE-521, 1000  Independence 
Ave..  SW,  Washington,  DC  20585-0121, 
202-586-1605. 

Interested  parties  are  requested  to 
submit  information  to  DOE  on  products 
which  meet  the  above  criteria  for 
commercial  viability  and  relevance  to 
the  federal  market,  on  federal 
procurement  actions  which  could 
promote  commercialization  of  these 
products,  and  on  potential  barriers  to 
such  procurement  actions,  including: 

•  The  product's  energy  efficiency  and 
other  performance  characteristics; 

•  Tne  product's  current  state  of 
commercial  development,  including 
manufacturing  capacity  and  sales; 

•  Results  of  market  analyses  which 
indicate  the  potential  market — both 
within  the  federal  government  and  the 
non-federal  market,  domestically  and 
internationally; 

•  The  potential  for  energy  and  dollar 
savings,  both  per  unit  and  for  potential 
total  sales  to  federal  and  non-federal 
customers; 

•  Assessment  of  the  life-cycle  cost  of 
the  product,  including  projected  capital 
cost  and  operating  and  maintenance 
costs,  based  upon  projected  costs  at 
commercially  viable  levels  of 
production, 

•  The  total  level  of  sales,  including 
federal  and  non-federal  sectors, 
considered  necessary  to  justify 
undertaking  commercial  production; 

•  Concepts  for  federal  policies  and 
programs  which  would  facilitate 
commerciahzation  of  energy-efficient 
products; 

•  Concepts  for  federal  procurement 
actions  which,  combined  with  other 
market  opportunities,  could  be  used  to 
implement  these  policies  and  programs; 

•  Barriers  to  the  rapid  penetration  of 
products  in  federal,  other  governmental, 
and  commercial  markets  (e.g.  sole- 
source,  lowest  first-cost,  no  history  of 
performance);  and 

•  Recommendations  for  actions 
which  DOE,  other  federal  agencies,  or 
Congress  could  take  to  reduce  or 
eliminate  these  barriers. 


An  information  packet  which 
provides  further  definition  of  the  types 
of  information  desired,  outlines 
preliminary  concepts  being  considered 
for  such  federal  policies  and  programs, 
and  provides  information  on  tiie  March 
public  meeting  will  be  sent  to  those 
responding  to  this  Notice. 

Only  non-proprietary  technical  or 
market  information  should  be  submitted 
in  response  to  this  request.  DOE 
reserves  the  right  to  publish  or  use  any 
information  submitted. 

The  Federal  Energy  Management 
Programs  Office  will  conduct  the  public 
meeting  on  June  5, 1996,  to  solicit 
public  comment  on  how  federal 
procurement  actions  and  related 
information  programs,  technology 
demonstrations,  or  other  actions  could 
facilitate  commercialization  of  products 
meeting  the  criteria  of  this  study. 
Responses  may  be  in  written  form  and/ 
or  may  be  presented  verbally  at  the 
meeting.  Verbal  presentations  must  be 
limited  to  no  more  than  five  minutes. 
Verbal  presentations  will  be  limited  to 
comments  on  barriers,  opportunities, 
and  recommended  policies  and 
programs;  information  on  specific 
products  will  not  be  accepted  in  verbal 
comments  at  the  hearings  but  should  be 
submitted  in  writing. 

Issued  in  Washington.  DC  on  April  16. 
1996. 
Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy 

[FR  Doc.  96-9947  Filed  4-22-96;  8:45  am! 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-^9»-000] 

CNG  Transmission  Corporation;  Notice 
of  Application 

April  17,199b 

Take  notice  that  on  April  4.  1996, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No. 
CP96-298-000  an  application  pursuant 
to  Section  7(c)  ^  of  the  Natural  Gas  Act 
for  authorization  to  amend  an  existing 
service  agreement  applicable  to  the 
storage  of  natural  gas  under  Rate 
Schedule  GSS  between  CNG  and  Long 
Island  Lighting  Company  (LILCO)  to 
add,  on  a  secondary  basis,  a  new  storage 
receipt  point,  all  as  more  fully  set  forth 


'CNG  filed  its  requesi  pursuant  to  Sections 
157.205  and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  AC  (18  CFR 
157.205.  157  211).  however.  CNGs  request  is  being 
treated  as  a  Section  7lc)  application. 
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in  thf  application  on  file  with  the 
•  CoMimissioii  and  open  to  public 
JnsptHJtion 

CNG  states  that  l.ILCO.  a  Iwal 
distribution  conipanv.  has  requested, 
and  C:NC.  has  a^r^nnl  to  add.  on  ,i 
secondarv  basis,  a  ntnv  storage  injection 
receipt  point  at  an  existing 
interconnei  tion  betwiH)ii  ClNlt  and 
Iroquois  Pipeline  Conipanv.  known  as 
("anaioliane.  to  the  existing  (iSS  Service 
.\greeinent  IxMween  CNG  and  LII.CO 
dated  lanu.irv  1.  IWf. 

t;Nt;  states  that  the  utilization  of  the 
Canajoharie  r»M;eipt  point  as  a  storage 
in)e<,tion  re<;eipt  point  will  only  t>»'  used 
as  operating  c  oiuiitions  perniit,  and  that 
sin(  e  the  mterconnec  t  already  exists,  no 
new  fa(  ilities  are  required 

CNG  states  that  the  addition  of  this 
se<.ondarv  re<  eipt  point  will  not 
disadvantng*!  any  existing  CN(; 
customer  and  does  not  change  l.ILC'O's 
C.SS  .Storage  injection  qu.uitities. 

.•\nv  pt!rson  dt^siring  to  he  heard  or  to 
make  any  protest  with  reft-nMK  e  to  said 
application  shoulil  on  or  before  .April 
2').  I'Wfi.  file  with  the  Keder.il  Kiiergv 
Regulatory  Coniniission.  Washington, 
n  (!  204 Jfi.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirtnntMit.s  of  tht^  Coininission's  Rules 
of  f'rac.tu  e  .iiid  I'roi  edure  ( IH  CFR 
IH*>  214  or  tH.'i  21 1)  ,iiui  the  Kegulatiniis 
under  the  Natural  Gas  .\(  t  ( IH  CFR 
1S7  10).  All  protests  filed  with  the 
Coiimussion  will  Ih'  considered  by  it  in 
deteriniiiing  llie  .ip[)ropriate  a«  tion  to  !»■ 
t.iken  but  will  not  serve  to  make  the 
protestants  parties  to  the  pro<  ♦•♦•ding 
.\nv  person  wishing  to  h*-* ome  ,i  [)arl\ 
to  a  [)ro(  eedmg  or  to  partn  ip.ite  as  a 
partv  in  .iiiy  hf<irmg  ttum;in  iiuist  tile  a 
motion  to  interveiif  m  accordance  with 
th»'  (ionimisMon's  Rules 

lake  further  notu  ••  that,  (xirsuant  to 
the  authority  contained  in  and  subject  to 
the  lurisdiction  i  onferred  upon  the 
Federal  [-.iiergv  Regulatory  (  (immission 
hy  .Si'iJions  '  ami  1 'i  of  the  Natural  (ias 
.•\i  t  ,ind  tfie  I'ommissions  Rules  oi 
Practii  e  and  Procedure,  a  hearing  will 
be  held  without  further  notii  e  ()efore  the 
Commission  or  its  designee  on  tins 
applii  ation  if  no  motion  to  intervene  is 
filed  within  the  time  re(juired  herein,  if 
the  (  iimmissioii  on  its  own  rt'view  of 
the  matter  tind-i  tti.it  .i  grant  ol  the 
certificate  is  reijuireti  by  the  publii 
convenience  and  necessity   It  a  motion 
for  leave  to  intervene  is  timeK  fileil,  or 
it  the  (!ommission  on  its  own  motion 
b»^lieves  lli.it  a  form.il  hearing  is 
r»'(iiiired.  further  notice  ot  sui  fi  lie.iriiig 
will  tie  duly  given. 

Under  the  pro<. edure  herein  provide<i 
for.  unless  otherwise  advise«i.  it  will  Ihj 


unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
Lois  I).  Cashell, 

.Sec  refury 

(KK  D<K    iJfi-qBHe  Filed  4-22-96;  8:45  ami 

ULUNQ  COOC  C717-01-M 


[Docket  No*.  RP«4-3e7-007  and  RP«5-31- 
014) 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

.•\pril  17.  1996. 

Take  notice  that  on  April  12.  1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FKRC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff  sheets 
proposed  to  be  effective  April  1,  1996: 

2iui  Sul)  Sixth  Revised  .Sheet  No  2 
F'durth  Revised  Sheet  No  17 
.S«'<:on(i  Revised  Sheet  No   17.A 
Third  Revised  Sheet  No   159 
Ird  .Sub.  Fifth  Revised  Sheet  Nos.  236  and 
2t7 

National  states  that  on  March  22, 
I'WB.  National  submitted  its  compliance 
Filing  in  the  above-captioned 
prcM.eedings.  On  .April  1.  1996  and  April 
'),  1?W6.  National  submitted  corrections 
to  the  Compliance  Filing.  The  af)ove- 
listed  sheets  correct  pagination  and 
typographical  errors  in  National's 
previous  filings. 

National  hirther  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
upon  the  Regulatory  Commissions  of  the 
States  of  New  York.  Ohio.  Pennsylvania. 
Delaware.  Massachusetts,  and  New 
jersey 

.•\ny  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Fnergy  Regulatory  Commission. 
HHH  First  Street,  N.E.,  Washington.  D.C.. 
20426.  in  accordance  with  Rule  211  of 
th«(  (Jommission's  Rules  of  Practice  and 
I'rocedure  (18  CFR  3H5.211).  All  such 
protests  must  be  filed  as  provided  in 
•Section  l.'i4.210  of  the  Commission's 
Regulations.  Protests  will  fie  considered 
by  the  Commi-ssion  in  determining  the 
appropriate  action  to  f)e  taken  but  will 
not  serve  to  make  protestants  parties  to 
ttie  pro<,eeding.  Ciopies  of  this  filing  are 
(in  file  with  the  Commission  and  are 
.uailable  for  public  inspection. 
l.oLs  D.  (:a.sliell, 
Se<  rftan 

UK  I^x    96-98HH  Fiicd  4-22-4h.  H  45  ami 
BILLING  COOC  •7t7-01-M 


[Docket  No.  TMM-1 3-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed  * 
Changes  In  FERC  Gas  Tariff 

April  17,  1996. 

Take  notice  that  on  April  12.  1996 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  a)  storage  service 
purchased  from  CNG  Transmission 
Corporation  (CNG)  under  its  Rate 
Schedule  GSS  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedules 
LSS  and  GSS  and  b)  transportation 
service  purchased  from  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
under  its  rate  schedule  FT  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  FT-NT.  This  tracking  filing  is 
being  made  pursuant  to  Section  4  of 
Transco's  Rate  Schedule  LSS,  Section  3 
of  Transco's  Rate  Schedule  GSS  and 
Section  4  of  Transco's  Rate  Schedule 
FT-NT. 

Transco  states  that  included  in 
Appendices  B  and  C  attached  to  the 
filing  are  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  Rate 
Schedule  LSS.  GSS  and  FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS.  GSS 
and  FT-NT  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fedei^l 
Energy  Regulatory  Commission,  888 
First  Street,  Wasfiingfon,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.2 1 1  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  file  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Cornmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room, 
l^i<i  D.  Casliell. 
Secretary. 
IFR  Doc  96-98ft9  Filed  4-22-96;  8:45  am) 
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[Docket  No.  CP96-<J1 1-000] 

Williams  Natural  Gas  Company;  Notice 
of  Application  To  Amend  Certificate 

April  17,  1996. 

Take  notice  that,  on  April  11,  1996. 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  an  abbreviated 
application,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  to  amend  the  certificate 
issued  on  September  24,  1958,  in  Docket 
No.  G-10956  (20  FPC  390)  by  expanding 
the  storage  area  of  its  Elk  City  Storage 
Field,  all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  certificate  issued  in  Docket  No. 
G-10956  authorized  Williams  (formerly: 
Cities  Service  Gas  Company)  to 
construct  and  operate  the  Elk  City 
Storage  Field,  in  Elk,  Chautauqua,  and 
Montgomery  Counties,  Kansas,  as  an 
underground  gas  storage  field.  Williams 
now  requests  the  Commission  to 
authorize  it  to  extend  the  Elk  City 
Storage  Field's  buffer  zone  north  and 
west  of  its  current  location,  by  acquiring 
gas  storage  rights  under  approximately 
2.740  acres  of  land  in  Elk  and 
Montgomery  Counties,  Kansas.  As 
proposed,  the  extension  would  add  the 
following  parcels  of  land  to  the  storage 
area: 

Montgomery  County,  Kansas 

The  west  half  of  Section  2  in  T31S.  RISE. 

Elk  County,  Kansas 

All  of  Section  3  inT3lS.  R13E. 

The  east  half  of  Section  4  in  T31 S.  Rl  3E. 

The  east  half  of  Section  9  in  T31S.  R13E. 

All  of  Section  10  in  T31S.  R13E 

The  north  half  of  the  north  half  of  Section  15 

inT3lS.  R13E. 
The  south  half  of  the  southwest  quarter  of  the 

northwest  quarter  of  Section  15  in  T31S. 

R13E. 
The  east  half  of  Section  16  in  T31S.  R13E. 

Williams  would  acquire  the  subject 
acreage  by  lease,  purchase,  or  through 
the  exercise  of  eminent  domain  under 
the  Natural  Gas  Act.  Williams  states  that 
the  gas  wells  located  on  the  property  to 
be  acquired  will  be  converted  into 
observation  wells.  Williams  also  states 
that  it  believes  the  extension  will 
increase  the  effectiveness  of  the  storage 
area,  enhance  the  overall  efficiency  of 
its  storage  operations,  and  reduce  the 
risk  of  storage  gas  migrating  to 
producing  wells  outside  the  present 
storage  area  boundary.  Williams  further 
asserts  that  extending  the  storage  area 
boundary,  as  proposed,  is  both 
reasonable  and  required  by  the  present 
and  future  public  convenience  and 
necessity. 


Any  person  desiring  to  be  heard,  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  May  8, 
1996,  fde  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426.  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  fded  with  the 
Commission  will  be  considered  by  it  in 
determining  tlje  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding,  or  to  participate  as  a 
party  in  any  hearing  therein,  must  file 
a  motion  to  inten/ene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  same  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Casliell. 
Secretary: 
IFR  Doc.  96-9887  Filed  4-22-96;  8:45  am] 

BILUNQ  COOE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«460-6] 

National  Environmental  Education  and 
Training  Foundation,  Inc.; 
Announcement  of  a  New  Appointment 
to  the  Board  of  Directors 

The  National  Environmental 
Education  and  Training  Foundation 
(NEETF)  was  created  by  Public  Law 
101-619,  the  National  Environmental 
Education  Act  of  1990.  It  is  a  private 
501  (c)(3)  non-profit  organization 
established  to  promote  and  support^ 
education  and  training  as  necessary 


tools  to  further  environmental 
protection  and  sustainable, 
environmentally  sound  development. 
NEETF  provides  the  common  ground 
upon  which  leaders  from  business  and 
industry,  all  levels  of  government, 
public  interest  groups,  and  others  can 
work  cooperatively  to  expand  the  reach 
of  environmental  education  and  training 
programs  beyond  the  traditional 
classroom.  The  Foundation  operates  a 
grant  program  that  promotes  innovative 
environmental  education  and  training 
programs;  it  also  develops  partnerships 
with  government  and  other 
organizations  to  administer  projects  that 
promote  the  development  of  an 
environmentally  literate  public. 
The  Administrator  of  the  U.S. 
Environmental  Protection  Agency,  as 
required  by  the  terms  of  the  Act. 
announces  the  appointment  of  Walter 
M.  Higgins  to  the  NEETF  Board  of 
Directors.  Walter  Higgins  is  President 
and  Chief  Executive  Officer  of  Sierra 
Pacific  Power  Company  and  Sierra 
Pacific  Resources,  a  diversified  utility 
holding  company  in  Reno.  Nevada. 
Prior  to  1993  when  he  joined  Sierra 
Pacific  Resources,  Mr.  Higgins  was  the 
President  of  the  Louisville  Gas  and 
Electric  Company  in  Kentucky,  and 
prior  to  that  be  was  with  the  Portland 
General  Electric  Company  (PGE)  in 
Oregon  for  14  years.  In  the  mid-1980's 
he  was  President  of  PGE's  first  non- 
utility  subsidiary,  an  energy 
conservation  and  cogeneration 
company. 

Educa^on.  Mr.  Higgins  graduated 
with  distinction  from  the  U.S.  Naval 
Academy  with  a  degree  in  Nuclear 
Science:  two  years  of  Navy  postgraduate 
nuclear  engineering  training;  George 
Washington  University  graduate 
business  studies;  Public  Utility 
Executive  Course  at  the  University  of 
Idaho;  and  Stanford  University  Graduate 
School  of  Business  Executive  Program. 

Organizations:  Mr.  Higgins  has  a  great 
deal  of  experience  with  a  number  of 
organization  including  the  following — 
Board  of  Trustees  of  the  Nature 
Conservancy  of  Nevada:  Board  of 
Directors  of  the  Reno  United  Way: 
Edison  Electric  Institute  Board  of 
Directors;  Pacific  Coa.st  Gas  .Association 
Board  of  Directors:  Western  Energy  and 
Communication  Association  Board  of 
Directors  and  Executive  Board  of 
Nevada  Area  Council  Boy  Scouts  of 
America. 

Mr.  Higgins  appointment  to  the 
NEETF  Board  of  Dire<:tors  will  be  for  a 
4-year  term.  Great  care  is  taken  to  assure 
that  each  new  appointee  to  the  thirteen- 
member  NEETF  Board  has  the  highest 
degree  of  expertise  and  commitment, 
and  also  brings  to  the  Board  diverse 
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points  of  viKw  relating  to  eiiviroiimental 
fdiicatiiin  and  traininx. 

Dated   .April  \^.  1996. 
Carol  M.  Browner,  / 

Administrator  , 

IKK  I>K.   96  9977  FilecJ  4-22-96.  8:4S  ami 
aiUJNQ  COOC  MM-MMN 


[FRL-64«0-8] 

Public  Water  System  Supervision 
Program  Revisions  for  the  State  of 
Hawaii  Lead  and  CopfMr  Rule 

AGENCY:  U.S.  Environmental  Protection 
.Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearina. 


SUMMARY:  Notice  is  her«t)y  given  that 
the  State  of  Hawaii  is  revising  its 
approved  State  F'iihh(,  Water  System 
Supervision  Pri>grain,  Hawaii  has 
adopted  regulations  for  controlling  lead 
an<l  copper  in  drinking  water    The 
Hawaii  State  rt>gulations  corrtispond  to 
the  National  Primary  Drinking  Water 
Regulations  promulgated  hv  EPA  on 
June  7.  l')^)l  Ififi  VR  2H46U|.  also  known 
as  the  Lead  and  Chopper  Rule;  and 
corret:ting  iiiieiidments  appearing  on 
)uly  l.S.  U)')l  |5r>  FK  ,i:.ill2|,  )une  29. 
1992  |,=j7  PR  2H7H.5I;  and  )uiie  30,  1994 
|59  FR  ;n8fi()|.  EPA  has  determined  that 
the  State  program  revisions  are  no  less 
stringent  than  the  i:orresponding  federal 
regulations  Therefore,  EPA  has 
tentatively  dei;ided  to  approve  the  .State 
program  revision. 

All  interested  parties  are  invited  to 
request  a  puhlic  hearing  on  EPA's 
det;ision  to  approve  the  Slate  program 
revisions.  A  rtjquesl  for  a  public  hearing 
must  be  submitted  by  May  23,  1996,  to 
the  Regional  Administrator  at  the 
address  shown  tx;low.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  (jwn  motion,  this  determination 
shall  become  effective  May  23,  199(j. 

Any  request  for  a  public  hearing  shall 
include  the  following:  111  the  uame, 
address,  and  telephone  number  ot  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  |2l  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
detenni nation  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  ami  |3|  the  signatun;  of 
tfie  indiviilual  making  the  request,  or,  if 
the  rw}uest  is  made  on  btihalf  of  an 
organi/iition  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 


ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspe<:tion  between  the  hours  of  8:30 
a.m.  and  4:00  p.m..  Monday  through 
Friday,  at  the  following  offices:  Hawaii 
Uepartment  of  Health,  Five  Waterfront 
Plaza.  Suite  250.  500  Ala  Moana  Blvd.. 
Honolulu.  Hawaii  96813;  and  EPA. 
Region  IX.  Water  Management  Division. 
Drinking  Water  Section  (W-6-1),  75 
Hawthorne  Street.  San  Francisco. 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Pollock.  EPA.  Region  IX.  at  the 
San  Francisco  address  given  above  or  by 
telephone  at  (415)  744-1854. 

(Sec  1413  of  the  Safe  Drinking  Water  Act  as 
Hmfncicd  |1986l;  and  40CFR  142.10  of  the 
National  Primary  Drinking  Water 
Kf'gulations) 

Uatod:  Apni  10,  1996. 
Felicia  Marcus. 
Hcgionfil  Administrator 
ll-K  D«x  .  96-9847  Filed  4-22-96;  8:45  am] 
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[FRL-64«2-3] 

Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment 

agency:  United  States  Environmental 
Prote<:tion  Agency  (EPA). 
action:  Notice  of  conference. 

summary:  The  Office  of  Science  and 
Technology  and  the  Water  Environment 
Federation,  co-sponsors,  will  hold  the 
"19th  Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment"  to 
discuss  all  aspects  of  environmental 
measurement.  The  conference  is  open  to 
the  public.  The  Water  Environment 
Federation  is  sponsoring  a 
Preconference  Workshop  on  Quality 
Based  Laboratory  Performance. 
DATES:  The  conference  will  be  held  on 
May  15-16.  1996.  On  May  15.  1996.  the 
conference  will  begin  at  8:30  am  and 
last  until  5:30  pm.  On  May  16,  1996.  the 
conference  will  begin  at  8:30  am  and 
adjourn  at  5:30  pm.  The  Preconference 
Workshop  on  Quality  Based  Laboratory 
Performance  will  be  held  on  May  14. 
1996,  from  9:00  am  to  5:00  pm. 
ADDRESSES:  The  conference  will  be  held 
nt  the  Omni  Waterside  Hotel,  Norfolk. 
Virginia.  The  Preconference  Workshop 
on  Quality  Based  Laboratory 
Performance  will  be  held  at  the  Norfolk 
Waterside  Marriott. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Conference  and  workshop  arrangements 
are  Injing  conducted  by  the  Water 
Environment  Federation.  P'or 
information  on  registration,  hotel  rates, 
transportation,  social  events,  and 


reservations  call  the  Water  Environment 
Federation  at  (800)  666-0206.  If  you 
have  technical  questions  regarding  the 
conference  program,  please  contact 
William  Telliard.  Office  of  Science  and 
Technology  (Mail  Code  4303).  telephone 
(202)  260-7120.  fax  (202)  260-7185. 
SUPPI.EMENTARY  INFORMATION:  EPA's 
19th  Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  is 
designed  to  bring  together 
representatives  of  regulated  industries, 
commercial  environmental  laboratories, 
state  and  Federal  regulators,  and 
environmental  consultants  and 
contractors  to  discuss  all  aspects  of 
environmental  measurement  with  a 
particular  focus  on  analytical  methods 
and  related  issues. 

A  Preconference  Workshop  on 
Quality  Based  Laboratory  Performance 
will  be  presented  by  the  Water 
Environment  Federation's  Laboratory 
Practices  Committee  on  Tuesday.  May 
14.  1996.  at  the  Norfolk  Waterside 
Marriott.  Norfolk,  Virginia. 

The  program  for  the  conference 
follows: 
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19th  Annual  Conference  on  Analjrsis  of 
Pollutants  in  the  Environment 

Wednesday.  May  15.  1996 

8:30  a.m. — Opening  Remarks 
William  Telliard.  Director, 
Engirieering  and  Analysis  Division, 
Analytical  Methods  Staff,  Office  of 
Science  and  Technology,  Office  of 
Water,  USEPA 
8:40  a.m. — Introductory  Remarks 
Lenore  Clesceri,  Water  Environment 
Federation 
8:50  a.m. — Welcome 
James  Hanlon,  Deputy  Office  Director. 
Office  of  Science  and  Technology. 
USEPA 

Regulatory  Initiatives 

9:00  a.m. — Streamlining  Promulgation 
of  Methods  at  40  CFR  Parts  136  and 
141  Under  Section  304(h)  of  the 
Clean  Water  Act  and  Section 
1401(1)(D)  of  the  Safe  Drinking 
Water  Act 
William  Telliard.  Director, 
Engineering  and  Analysis  Division, 
Analytical  Methods  Staff.  Office  of 
Science  and  Technology,  Office  of 
Water,  USEPA 

Toxicity  Testing 

9:30  a.m.— The  Acute  Whole  Effluent 
Toxicity  of  Storm  Water  From  an 
International  Airport 
Daniel  Fisher,  University  of  Maryland 
WREC 

10:00  a.m.— Break 

10:15  a.m.— West  Coast  WET  Tests- 
Different  Strokes  for  Different  Folks 


Gary  Chapman,  Paladin  Water 
Quality  Consulting 

Microwave  Assisted  Solvent  Extraction 

10:45  a.m.— Abbreviated  Microwave 
Assisted  Extraction  of  Pesticides 
and  PCBs  in  Soils 
Rick  McMillan.  USEPA  Reffon  6 
Laboratory 

Solid  Phase  Extraction 

11:15  a.m.— Optimizing  Solid  Phase 
Extraction  for  Oil  and  Grease  and 
Particulate  Laden  Samples 
Margaret  Raisgfid.  University  of 
Arizona 

11:45  a.m. — Lunch 

Method  Detection  Limit  Issues 

1:00  p.m. — Alternative  Minimum  Level 
(AML):  A  Scientifically  Sound  and 
Practical  Approach  to  Compliance 
Limits 
Ray  Maddalone.  TRW 

1:30  p.m.— Application  of  an 
Alternative  Minimum  Level 
Determination  for  Volatile  Water 
Soluble  Compounds  in  Pulp  Mill 
Effluent  using  Microdistillation 
(SW-846  Method  5031) 
Alex  Gholson.  NCASI 

2:00  p.m. — ^Evaluation  of  Alternative 
Detection  Limit  Concepts  Using  a 
Common  Database 
Barry  Eynon,  SRI  International 

Field  Studies 

2.30  p.m.— Field  Analysis:  Effective 
Approach  to  Site  Astessment  and 
Remediation  >k 

•   Ileana  Rhodes.  Shell  Demopment 
Company 

3.00  p.m.— Break 

Biomarkers 

3:15  p.m. — Use  of  a  Human  Cell  Line 
Biomarker  to  Assess  the  Risk  of 
Dioxin-like  Compounds 
Jack  Anderson,  Columbia  Analytical 
Services,  Inc. 
3:45  p.m. — Biomarkers  of 

Environmental  Contamination 
Scott  Steinert,  Computer  Sciences 
Corporation 

Cyanide 

4:15  p.m.— A  Method  Comparison  and 
Evaluation  for  the  Analysis  of  Weak 
Acid  Dissociable  Cyanide 
John  Sebroski,  Bayer  Corporation 

Great  Lakes 


4:45  p.m.— The  Lake  Michigan  Mass 
Balance  Study:  Amalgam,  Resin  ^d 
Dramamine 
Marcia  Kuehl.  Grace  Analytical 

5:15  p.m.— Adjourn 


Thursday.  May  16,1996 

Organics 

6:30  a.m.— The  Semipermeable 

Membrane  Device  (SPMD)— 

Sampling  Dissolved  Organic 

Contaminants 
Carl  Orazio.  National  Bioloffcal 

Service 
9:00  a.m.— Determination  of  CDDs  and 

CDFs  at  Part-per-quintillion  Levels 

Using  a  Cubic  Meter  Sample 
Dale  Rushneck,  Interface,  Inc. 
9:30  a.m.— A  Quantitative  Immunoassay 

for  Triazine  Herbicides  in  Drinking 

Water 
Harry  McCarty.  SAIC 
10:00  a.m.— Break 

10:15  a.m.— Equilibrium  Headspace:  An 
Alternative  to  Purge  and  Trap  for 
Industrial  Wastewater  Analyses 
Elaine  Lemoine,  The  Perkin  Elmer 
Corporation 
10:45  a.m.— Toxaphene,  and  Its 
Occurrence  in  Large  Lakes 
John  Kucklick,  National  Marine 
Fisheries  Service 
11:15  a.m.— Initial  Validation  of  Method 
1668:  Toxic  PCBs  by  HRCaHRMS 
Bruce  Colby.  Pacific  Analytical,  Inc. 
11:45  a.m.— Lunch 

1:00  p.m.— Analysis  of  Phenolic  Acid 
Compounds  in  Calcareous  Soils  by 
SW-846  Method  8270 
Gary  Jackson.  Support  Systems.  Inc./ 
Global  Environmental  Services 

Trace  Metals 

1:30  p.m.— Expedited  Delineation  of 
Elemental  Mercury  (Hg)  in  Soils  at 
an  Industrial  Facility  in  South 
America 
Thomas  Lusardi,  Keating 
Environmental  Management.  Inc. 
2:00  p.m.— Analysis  of  Trace  Metals  in 
Complex  Matrices 
Howard  Weinberg,  University  of  North 
Carolina 
2:30  p.m.— Applying  Clean  Metal 
Techniques  to  Real  World 
Situations 
Paul  Soothe.  Albion  Environmental 
and  TERL  at  Texas  ASrM  University 
3:00  p.m.— Break 

3:15  p.m.— How  Dirty  Can  an  Acid  Bath 
be  and  Still  Meet  "Clean  Metal" 
Requirements 
Jfric  Crecelius,  Battelle  Marine 
Sciences  Laboratory 
3:45  p.m.— Application  of  Clean  Metals 
Techniques  to  Wastewater 
Monitoring 
Paula  Hogg,  Hampton  Roads 
Sanitation  District 
4:15  p.m.— A  Practical  Approach  to 
Permit-based  Trace  Metals 
Monitoring 
floger  Stewart,  Virginia  DEQ 
4:45  p.m.— A  Common  Sense  Approach 
to  Turning  Your  Metals  Laboratory 


into  an  Environment  Where  Clean 

Metals  Analysis  Can  be  Performed 

Reliably 
Jim  Anderson,  Commonwealth  of 

Virginia/Division  of  Consolidated 

Laboratories 
5:15  p.m. — Adjourn. 
Dated:  April  17. 1996. 

Tudor  Daviet, 

Director,  Office  of  Science  and  Technology. 
(PR  Doc.  96-9978  Filed  4-22-96;  8:45  am) 
aujNGCOoe 


[FRL-64«2-4] 

Workshop  Announcannent;  Call  for 
Papers:  Analysis  of  lastias  Ralatad  to 
Next  Steps  on  Climate  Ctwnge 

AQBCY:  Environmental  Protection 
Agency  (EPA). 
ACTKW:  Notice. 


SIMMARY:  Negotiations  under  the 
Framework  Convention  on  Climate 
Change  (FCCC)  are  underway  to  address 
possible  actions  under  the  Berlin 
Mandate.  These  discussions  are 
scheduled  to  reach  a  conclusion  at  the 
Third  Meeting  of  the  Parties  which  is 
planned  for  Fall  of  1997.  To  provide 
input  on  a  wide  range  of  analytical 
issues  reldted  to  these  negotiations,  the 
DepartmeiilfcBof  Agriculture,  Commerce, 
Energy,  and  State,  and  the 
Environmental  Protection  Agency  are 
hosting  a  workshop  on  June  6-7  in  the 
Washington,  D.C.  area. 

The  purpose  of  the  workshop  is  to 
provide  a  forum  to  share  and  discuss 
information  on  analytical  issues  to  help 
inform  U.S.  policymakers  and  the 
interested  public  as  we  move  forward  in 
negotiations  concerning  possible  next 
steps  under  the  Berlin  Mandate. 

The  workshop  will  focus  on  analysis 
of  the  key  issues  identified  in  the  Berlin 
Mandate.  These  issues  are: 

•  the  elaboration  of  pobdes  and 

measures, 

•  the  setting  of  quantified  emissions 
limitation  and  reduction  objectives,  and 

•  actions  to  advance  the 
implementation  of  existing 
commitments  under  Article  4.1  few 
Parties  not  included  in  Annex  1. 

This  workshop  provides  an 
opportunity  for  federal  agencies  to 
present  the  interim  results  of  their 
ongoing  analyses  related  to  the 
economic  and  environmental  impacts  of 
issues  arising  in  the  context  of  these 
negotiations. 

The  workshop  also  offers  an 
opportunity  for  other  interested 
individuals  and  organizations  to  present 
analytical  studies  that  contribute  to  an 
improved  understanding  of  the  issues 
described  above. 
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People  interested  in  presenting  papers 
at  the  workshop  should  submit  an 
abstract  of  no  more  than  one  page  to  the 
conference  organizer  identified  below. 
Abstracts  should  be  received  by  April 
29th  and  submitters  will  be  notified  if 
their  paper  has  been  accepted  for 
presentation  by  May  6th.  All  papers 
should  focus  on  analytical  issues  related 
to  the  issues  described  above.  Papers 
will  be  selected  on  the  basis  of  their 
relevance  to  the  workshop  topics,  the 
availability  of  time,  and  the  need  for 
presentations  in  each  of  the  three  areas 
identified  in  the  mandate. 

For  information  about  attending  the 
workshop  or  submitting  an  abstract  of  a 
paper  for  the  meeting,  please  call  (703) 
934-3870. 

DATES:  The  conference  will  be  held  )une 
6-7.  1996. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Jeremy  Symons.  U.S.  Envirorunental 
Protection  Agency.  401  M  Street.  NVV, 
Mail  Code  6202).  Washington.  DC 
20460. 

Dated:  April  17,  1996 
Mary  D.  Nichola. 

Assistant  Administrator  for  Air  and 
Radiation 
|FR  Doc  96-10088  Filed  4-22-96.  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

April  17,  1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511   An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Dorothy  Conway.  Federal 
Communications  Commission.  (202) 
416-0217 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0054. 
Expiration  Date:  2/28/99. 
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Title:  AppUcation  for  Exemption  from 
Ship  Radio  Station  Requirements  FCC 
Form  820. 

Estimated  Annual  Burden:  233  hours 
annual  burden;  average  1  hour  and  10 
minutes  p>er  respondent:  200 
respondents. 

Description:  FCC  Rules  require  this 
collection  of  information  when 
exemptions  from  radio  provisions  of 
statute;  treaty  or  international  agreement 
are  requested.  The  data  is  used  by  the 
examiners  to  determine  the  applicants 
qualifications  for  the  requested 
exemption. 
OMB  Control  No.:  3060-0541. 

Expiration  Date:  2/28/99. 

Title:  Transmittal  Sheet  for  Phase  2 
Cellular  Applications  for  Unserved 
Areas. 

Form:  FCC  Form  464- A. 

Estimated  Annual  Burden:  1.660  total 
annual  hours;  average  10  minutes  per 
respondent;  10.000  respondents. 

i5escrip^'o/i;The  information  is  used 
by  the  Commission  to  determine 
whether  the  appUcant  is  qualified 
legally,  technically,  and  financially  to 
be  licensed  as  a  cellular  operator. 
Without  the  information  the 
Commission  could  not  determine 
whether  to  issue  licenses  to  the 
applicants  that  provide 
telecommunications  services  to  the 
public.  The  transmittal  sheet  facilitates 
application  intake  and  other  processing 
functions.  The  applicant  must  certify  on 
the  form  that  the  application  is 
complete  in  every  respect  and  contains 
all  the  required  information. 

OMB  Control  No.:  3060-0321. 

Expiration  Date:  2/28/99. 

Title:  Sampling  systems  for  Antenna 
Monitors  -  Section  73.68. 

Estimated  Annual  Burden:  200  total 
annual  hours;  average  2  hours  per 
respondent;  100  respondents. 

Description:  Section  73.68(b)  requires 
that  licensees  of  existing  AM  broadcast 
stations  with  anterma  monitor  sampling 
systems,  meeting  the  performance 
standards  speciHed  in  the  rules  may  Hie 
informal  request  for  approval  of  their 
sampling  systems.  Section  73.68(d) 
requires  that  a  request  for  modification 
of  the  station  license  be  submitted  by 
the  FCC  when  the  antenna  sampling 
system  is  modified  or  components  of  the 
the  sampling  system  are  replaced.  The 
data  is  used  by  staff  to  maintain 
complete  technical  information 
regarding  licensees  to  insure  that  the 
sampling  system  is  in  full  compliance 
with  the  rules  and  will  not  cause 
interference  to  other  facilities. 

OMB  Control  No.:  3060-0175. 

Expiration  Date:  2/28/99. 

Title:  Station  Main  Studio  Location 
Section  73.1125. 


Estimated  AnnuatBuirlen:  68  total 
annual  hours;  average  30  minutes  per 
respondent;  135  respondents. 

Description:  Section  73.1125  requires 
AM,  FM  or  TV  licensees  to  locate  their 
main  studio  at  any  point  within  the 
station's  principal  community  contours. 
If  the  station  relocates  its  main  studio 
the  licensee  is  required  to  notify  the 
Commission.  This  notice  assures  that 
the  station  is  located  within  the 
principal  community  contours  and 
notifies  FCC  of  the  change  in  maiUng 
address. 
OMB  Control  No. :  3060-0160.     • 

Expiration  Date:  2/28/99. 

Title:  Directional  Antenna  Monitoring 
Points  -  Section  73.158. 

Form:  N/A. 

Estimated  Annual  Burden:  320  total 
annual  hours;  average  4  hours  per 
respondent;  80  respondents. 

Description:  Section  73.158  requires 
licensees  of  AM  radio  stations  using  a 
directional  antenna  system  to  file  an 
informal  application  to  modify  their 
station  license  for  changes  in  field 
monitoring  point  and  for  routing 
description  to  each.  It  also  requires 
licensees  to  file  a  request  for  a  corrected 
station  license  when  the  descriptive 
routing  to  reach  any  of  the  monitoring 
points  is  no  longer  correct.  The  data  is 
used  by  FCC  staff  to  alleviate  electro 
magnetic  interference  and  issue  a  new 
license. 

Federal  Conununications  Commission. 

Williun  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-9930  Filed  4-22-96:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 
pocket  No.  96-00] 

Southern  Pacific  Transportation  Co. 
and  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.  v.  Port  of  Long  Beach; 
Filing  of  Complaint  and  AsslgnnYsnt 

Notice  is  given  that  a  complaint  filed 
by  Southern  Pacific  Transportation 
Company  and  The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company 
("Complainants")  against  Port  of  Long 
Beach  ("Respondent")  was  served  April 
17,  1996.  Complainants  allege  that 
Respondent  has  violated  section 
10(d)(1)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app  1709(d)(1),  in  connection 
with  a  new  item  in  Respondent's  tariff 
that  imposes  an  access  charge  for  use  of 
Port  owned  rail  tracks,  contrary  to 
provisions  of  existing  agreements 
between  Complainants  and  the  City  of 
Long  Beach. 
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This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  )udges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  :he  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  April  17, 1997,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  August  15, 1997. 
JoaepltC.  Polking. 
Secretary. 
[FR  Doc.  96-9885  Filed  4-22-96;  8:45  am) 
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Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

RMG  International  Inc.,  755  Bradfield, 
Houston,  TX  77060,  Officers:  Robert 
M.  Goodsir,  President,  Michael  K. 
Freeman,  Vice  President 

Smile  Enterprises  Co.,  500  Carson  Plaza 
Drive,  #125,  Carson,  CA  90746,  Se  II 
Cha,  Sole  Proprietor 

Dated:  April  18,  1996. 
Joseph  C.  Polking. 

Secretary. 

|FR  Doc.  96-9956  Filed  4-22-96;  8:45  am) 
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[Docket  No.  96-oq 

Longrow  Shipping  UmHsd;  Possibls 
Violations  of  Secterts  8  and  10(bM1)  of 
the  Shipping  Act  of  1964  and 
Commission  Rule  514.1(eM1):  Order  of 
Investigation  and  Hearing 

This  proceeding  is  instituted  pursuant 
to  sections  3,  8. 10, 11  and  13  of  the 
Shipping  Act  of  1984  ("1984  Act"),  46 
use  app.  1702, 1707, 1709. 1710  and 
1712,  and  the  Federal  Maritime 
Commission's  ("Commission") 
regulations  governing  the  tariffing  of 
non-vessel-operating  common  carriers, 
46  CFR  Part  514. 

Longrow  Shipping  Limited 
("Longrow")  is  a  non-vessel-operating 
common  carrier  ("NVOCC") 
incorporated  in  Hong  Kong  in  1991.  Its 
receiving  agent  in  the  United  States  and 
agent  for  service  of  process  is  Pan- 
Pacific  Express  Corporation  in 
California.  Longrow  currently  maintains 
a  tariff,  effective  July  17. 1994,  in  the 
Commission's  Automated  Tariff  Filing 
and  Information  System.  It  holds  an 
NVOCC  surety  bond,  issued  on  May  26, 
1994,  in  the  amount  of  $50,000. 

It  appears  that  between  May  30  and 
July  16, 1994.  Longrow  may  have 
operated  as  a  NVOCC  without  an 
effective  tariff.  During  this  time, 
Longrow  held  itself  out  as  a  NVOCC 
providing  ocean  transportation  from 
Hong  Kong  to  the  United  States  in  its 
dealings  with  at  least  five  shippers  and 
one  ocean  common  carrier.  Section  8  of 
the  1984  Act,  46  USC  app.  1707, 
provides  that  no  common  carrier  may 
provide  service  in  the  United  States 
foreign  trade  imless  the  carrier  first  has 
filed  a  tariff  with  the  Commission 
showing  all  of  its  rates,  charges  and 
practices.  Section  8  also  states  that  no 
new  rates  may  become  effective  earlier 
than  30  days  after  filing  at  the 
Commission.  In  promulgating  this 
statutory  provision.  Commission  rule 
514.9(b)(9)(i)(A),  46  CFR 
514.9(b)(9)(i)(A),  explains  that  "ln]ew 
tariffs  *  *  *  shall  *  *  *  be  filed  to 
become  effective  not  earlier  than  30 
days  after  the  date  of  filing.'-'  According 
to  the  records  maintained  by  the 
Commission's  Bureau  of  Tariffs, 
Certification  and  Licensing,  Longrow 
did  not  have  an  effective  tariff  until  July 
17, 1994.  Commission  rule  514.1(e)(1), 
46  CFR  514.1(e)(1),  provides  that 
"[olperating  without  an  effective  tariff 
on  file  with  the  Commission  •  *   *  is 
unlawful."  Therefore,  it  would  appear 
and  Longrow,  by  providing  and  holding 
out  to  the  public  to  provide 
transportation  by  water  of  cargo  for 
compensation  and  by  contracting  as  a 
shipper  in  relation  to  a  common  carrier 


for  the  transportation  of  cargo  of  othw 
persons,  may  have  acted  as  a  NVOOC 
without  an  effective  tariff,  in  violation 
of  section  8  of  the  1984  Act  and 
Commission  rule  514.1(e)(1). 

After  Longrow's  tariff  beoame 
effective,  Longrow  transported  between 
July  17. 1994  and  February  21. 1995.  at 
least  twenty  (20)  ^pments  from  Hong 
Kong  to  the  United  States.  For  those 
shipments,  Longrow  appears  to  have 
charged  rates  other  than  those  shown  in 
Longrow's  tariff.  Pursuant  to  section 
10(b)(1),  46  USC  app.  1709(b)(1),  the 
1984  Act  maintains  that  a  common 
carrier  is  prohibited  from  charging, 
demanding,  collecting  or  receiving 
greater,  less  or  different  compensation 
for  transportation  of  property  than  the 
rates  shown  in  its  tarifk  or  service 
contracts.  This  prohibition  is  reiterated 
in  Commission  rule  514.1(e)(1)  which 
states  that  "charging  rates  not  in 
conformance  with  such  a  tariff  is 
lawful."  Therefore,  Longrow  may  have 
violated  section  10(b)(1)  of  the  1984  Act 
and  Commission  rule  514.1(e)(1)  by 
charging  rates  other  than  those  shown  in 
its  tariff  between  July  17, 1994  and 
February  21, 1995. 

Section  11  of  the  1984  Act,  46  USC 
app.  1710,  sets  forth  the  Commission's 
authority  to  investigate  any  cwiduct  that 
may  be  in  violation  of  the  1984  Act.  In 
the  event  violations  are  found,  section 
13  of  the  1984  Act,  46  USC  app.  1712, 
provides  that  the  Commission  may 
assess  civil  penalties  for  violations  of 
the  1984  Act  and  the  regulations  issued 
thereunder. 

Now  therefore  it  is  ordered.  That 
pursuant  to  sections  3, "8,  10^  11,  and  13 
of  the  1984  Act,  46  USC  app.  1702, 
1707, 1709, 1710, and  1712,  an 
investigation  is  hereby  instituted  to 
determine: 

(1)  Whether  Longrow  Shipping 
Limited  violated  section  8  of  the  1984 
Act  and  Commission  rule  514.1(e)(1).  by 
providing  common  carrier  services 
without  an  effective  tariff  filed  at  the 
Commission  between  May  30.  1994  and 
July  16,  1994; 

(2)  Whether  Longrow  Shipping 
Limited  violated  section  10(b)  of  the 
1984  Act  and  Commission  rule 
514.1(e)(1),  by  failing  to  charge  the  rates 
shown  in  its  tariff  between  July  17,  1994 
and  February  21.  1995; 

(3)  Whether,  in  the  event  Longrow 
Shipping  Limited  violated  sections  8 
and  10(b)  of  the  1984  Act  and 
Commission  rule  514.1(e)(1),  civil 
penalties  should  be  assessed  and,  if  so, 
the  amount  of  such  penalties: 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  judge  of 
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the  Commission's  Office  of 
Administrative  Law  Judges  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordervd.  That  Longrow 
Shipping  Limited  is  designated 
Respondent  in  this  proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on  parties 
of  record: 

//  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/or  de<:isions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
do<;uments  submitted  by  any  party  of 
record  in  this  pro<;eeding  shall  be 
directed  to  the  S«:retary.  Federal 
Maritime  Commission.  Washington. 
DC.  20573.  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Prot;edure,  46  CFR  502.118.  and 
shall  be  served  on  parties  of  ret:ord; 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commissions  Rules  of  Practice  and 
Proc:edure,  the  initial  d»H:ision  of  the 
Administrative  Ixiw  ludp.e  shall  be 
issued  by  April  16.  1997.  and  the  final 
det:ision  of  the  Commission  shall  be 
issued  by  August  14,  1997. 

By  the  (Commission. 
loiteph  C.  Polking. 
Seiivlary 

jFR  Doc.  96-9873  Filed  4-22-96;  8:45  ami 
BILUNO  COOC  (730-01-M 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pemiissilsle  Nont>anklng  Activities  or 
to  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonttanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confiicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  14,  1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Boscobel  Bancorp.  Inc.,  Boscobel, 
Wisconsin;  to  engage  de  novo  in  making 
and  servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  April  17. 1996. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  96-9920  Filed  4-22-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  614] 

Surveillance  of  the  Complications  of 
Hemophilia 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1996 
funds  to  continue  a  cooperative 
agreement  program  to  conduct  active 
surveillance  for  hemophilia  A  and  B 
(henceforth  referred  to  as  hemophilia) 
and  their  complications.  The 
international  classification  of  diseases 
(ICD)  code  definition  of  hemophilia  A  is 
congenital  factor  VIII  disorder  and 
hemophilia  B  is  congenital  factor  IX 
disorder.  Applicant's  programs  must  be 
targeted  to  individuals  with  hemophilia 
who  receive  their  care  both  within  and 
outside  hemophilia  treatment  centers 
and  comprehensive  care  centers.  Such 
individuals  should  include:  persons 
who  do  not  access  traditional 
hemophilia  treatment  services  and  may 
receive  inadequate  care  (and  are 
possibly  over-represented  by  persons 
who  are  economically  disadvantaged), 
persons  who  live  in  rural  areas  or  inner 
cities;  or,  persons  who  are  members  of 
one  of  four  federally  recognized 
minority  groups:  (1)  Black;  African- 
American  or  Caribbean;  (2)  Hispanic; 
Central  American.  South  American. 
Mexican  American.  Dominican.  Cuban, 
or  Puerto  Rican;  (3)  Asian/Pacific 
Islander,  or  (4)  American  Indian  or 
Alaskan  Native. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  Thfs  announcement 
is  related  to  the  priority  area  of  Diabetes 
and  Chronic  Disabling  Conditions.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act.  as  amended 
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[42  U.S.C.  241(a)  and  247b(k)(2)l. 
Applicable  program  regulations  are 
found  in  42  CFR  Part  51b  -  Project 
Grants  for  Preventive  Health  Services. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free  « 

workplace  and  to  promote  non-use  of  all 
tobacco  products,  and  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  public  health  agencies  of 
States  or  their  bona  fide  agents.  This 
includes  the  District  of  Columbia. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau.  and  federally 
recognized  Indian  tribal  eovemments. 

The  low  prevalence  of  nemophilia 
limits  competition  to  the  official  public 
health  agencies  of  States.  This  project 
requires  experience  in  conducting 
statewide,  active  surveillance  programs 
for  hemophilia,  and  experience  in 
collaboration  with  organizations  having 
the  ability  to  reach  a  wide  variety  of 
demographically  distinct  populations, 
including  traditionally  under  served 
populations.  Since  only  State  health 
agencies  can  perform  the  required 
project  activities,  competition  is  limited 
accordingly. 

Funding  preference  will  be  given  to 
competitive  continuation  applications 
of  States  who  have  currently  established 
statewide  hemophilia  surveillance 
systems  (HSS);  and.  who  have 
demonstrated  collaboration  between 
health  departments,  hemophilia 
treatment  centers,  and/or  university 
schools  of  public  heahh,  in  hemophilia 
surveillance  activities. 

Availability  of  Funds 

Approximately  $2,500,000  is  available 
in  FY  1996  to  fund  approximately  6 
awards.  The  average  award  will  be 
$350,000,  ranging  from  $250,000  to 
$450,000.  It  is  expected  that  the  funds 
will  be  awarded  on  or  about  September 
30.  1996.  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  tlie 
project  period  will  be  made  on  the  basis 
of  satisfactory  programmatic  progress 
and  the  availability  of  funds. 


Purpose 

The  purpose  of  the  hemophilia 
cooperative  agreement  program  is  to 
assist  recipients  in  characterizing  the 
statewide  epidemiology  of  hemophilia 
and  its  complications,  and  determining 
its  impact  among  three  populations:  (1) 
Those  who  access  traditional 
hemophilia  treatment  and 
comprehensive  care  services,  (2)  those 
who  receive  care  outside  traditional 
hemophilia  care  centers,  and  (3)  those 
who  receive  inadequate  care.  The  latter 
population  category  may  be  over- 
represented  by  persons  who  are 
economically  disadvantaged,  or  who 
live  in  rural  areas,  or  inner  cities. 
Inadequate  care  would  include  less  than 
prompt  treatment,  treatment  from 
improperly  trained  personnel,  or  poor 
access  to  comprehensive  care.  The  data  . 
collected  through  a  Hemophilia 
Surveillance  System  (HSS)  can  assist 
hemophilia  treatment  providers  and 
States  in  developing,  implementing,  and 
evaluating  education  and  prevention 
programs  to  reduce  the  morbidity, 
mortality,  and  costs  of  hemophilia  and 
its  complications. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  below,  and  CEXZ  will  be 
responsible  for  conducting  the  activities 
under  B.  below: 

A.  Recipient  Activities 

All  recipients  must  conduct  activities 
in  collaboration  and  coordination  with 
the  CDC. 

Required  Activities  for  All  Recipients 

1.  Meet  with  representatives  from 
CDC  to:  (a)  Assure  continuation  of 
optimal  surveillance  methods,  such  as 
the  use  of  standardized  HSS  protocols 
and  data  collection  form  and  (b)  amend 
previous  HSS  protocols  with  any  new 
activities  or  procedures. 

2.  Use  standard  surveillance  protocols 
as  a  basis  to  design,  implement,  and 
evaluate  statewide  surveillance 
programs  for  adult,  adolescent,  and 
pediatric  cases  of  hemophilia  and  its 
complications. 

3.  Update  data  abstractors,  as 
necessary,  in  methods  of  active 
surveillance,  use  of  the  HSS  data 
abstraction  form,  techniques  of 
reviewing  medical  records,  and  other 
methods  of  surveillance  as  appropriate 
and  provided  for  in  the  HSS  Manual. 

4.  Maintain  appropriate  management 
and  evaluation  systems  that  ensure  data 
abstractors  conduct  active  surveillance, 
and  use  data  collection  methods 
according  to  the  HSS  Manual. 


5.  Maintain  secure  databases  of  all 
reported  cases  of  hemophilia  and  its 
complications. 

6.  Maintain  strict  policies  on 
protecting  the  confidentiality  of  persons 
with  hemophilia,  and  ensure  the 
security  of  databases  and  other  records 
through  controlled  access  to  areas  with 
confidential  information,  database 
password  protection,  locking  file 
cabinets,  and  other  security  features. 

7.  Using  the  standardized  format, 
prepare  and  submit  progress  reports  on 
a  quarterly  basis  that  address  the 
achievements  of  HSS  activities,  program 
goals  and  objectives  for  the  previous 
quarter. 

8.  Upon  request,  assist  State  or 
regional  programs  in  the  use  of  data  to 
develop  or  improve  hemophilia  care 
programs. 

Surveillance  of  Hemophilia:  Specific 
Required  Activities 

1.  Promote  and  maintain  liaison  with 
potential  reporting  sources  both  within 
and  outside  of  the  traditional 
hemophilia  treatment  system.  These 
potential  reporting  sources  include,  but 
are  not  limited  to.  State  or  regional 
hemophilia  chapters  or  associations, 
hospitals,  emergency  care  centers, 
hematology  clinics,  private  physicians, 
organizations  that  provide  home- 
infusion  therapy,  distributors  of  home- 
infusion  factor  concentrates,  and  others. 

2.  In  accordance  with  HSS  protocols, 
implement  active  hemophilia 
surveillance  among  reporting  sources 
outside  of  the  traditional  hemophilia 
care  system,  and  in  the  collaborative 
network  of  hemophilia  treatment 
centers  to  determine  the  statewide 
prevalence  of  hemophilia. 

3.  In  accordance  with  standard  HSS 
protocols,  redirect  current  surveillance 
activities  as  indicated  through  critical 
review  of  data  and  evaluation  of  yield 
from  various  surveillance  activities. 
Initiate  additional  methods  of 
surveillance  for  hemophilia,  as 
appropriate. 

4.  Augment  surveillance  through  the 
use  of  at  least  one  alternate  database 
(e.g..  death  certificates,  State  hospital- 
discharge  summaries.  State 
reimbursement  programs).  Document 
these  methods,  results,  and  if 
appropriate,  the  redirection  of 
survei''ance  activities  in  the  quarterly 
progress  report. 

5.  Through  death  certificate  review 
and  active  surveillance,  collect  data  on 
deaths  attributed  to  hemophilia  to 
calculate  State  hemophilia-specific 
mortality  rates.  Collect  epidemiologic 
data  that  could  be  used  to  determine  the 
sensitivity  of  death  certificates  in 
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documenting  deaths  attributed  to 
hemophilia. 

6.  Coiie<:t  Universal  Data  Colle<:tion 
(UIX:;)  forms  from  designated 
hemophiUa  treatment  irenters.  and  enter 
into  the  CDOprovided  UI3C  software  for 
transmi.ssion  to  the  CLK!  on  a  regular 
basis  Document  this  activity  in  the 
quarterly  progress  report. 

Surveillance  of  Hemophilia-Related 
Complications:  SptJcific  Required 
Activities 

1    Ihrough  medical  record  review  or 
other  methods  propo.sed  by  the 
applicant,  describe  the  soun:e, 
frequency,  and  type  of  preventive  and 
medical  care  among  persons  with 
hemophilia,  and  determine  the 
pnjvalence  of  the  following  hemophilia- 
related  complications: 

)nint  disease 
Liver  disease 
Inhibitors 
HlV/AlDS 
Blood-borne  infections 

Sampling  methods,  if  used,  will  be 
developed  in  collaboration  with  CDC  to 
insure  sufficient  representation  of 
persons  of  different  rai:e/ethnicity.  age, 
HIV  status,  severity  of  hemophilia,  and 
soun.e  of  care. 

2.  (Conduct  longitudinal  follow-up  of 
persons  with  hemophilia-related  joint 
disease  to  relate  the  source,  frequency, 
and  type  of  preventive  and  medical  care 
to  health  outcome  (e.g..  severity  of  joint 
disease,  degree  of  disability).  In  addition 
to  joint  disease,  applicants  are 
enf;ouraged  to  propose  and  condui;t 
longitudinal  follow-up  of  persons  with 
other  hemophilia-relate<I  complications. 

B.  CDC  ArtivitieU 

1.  Provide  progranmiatic  consultation, 
scientific  and  tet:hnical  assistance  in 
planning,  implementing,  and  evaluating 
hemophilia  surveillance  activities. 
Assistance  includes  the  implementation 
of  standardized  HSS  prot(K;ols.  and  the 
use  of  the  HSS  data  abstraction  form, 
progress  report  forms,  and  HSS  database 
software 

2.  Plan,  coordinate,  and  facilitate 
periodic  meetings  with  nnnpients  to 
exchange  operational  experiences,  and 
to  provide  consultation  and  a.ssistani:e 
in  the  modification  of  standard 
surveillance  protot:ols  as  n€>eded. 

3.  Provide  programmatic  coordination 
of  surveillance  initiatives  among  the 
recipients 

4.  Assist  with  the  analysis  and 
reporting  of  aggregate  surveillance  data 
colle«:ted  from  funded  initiatives  by 
coordinating  and  consolidating  the 
transfer  of  tabulated  data,  analyses,  and 
conclusions  from  the  recipients. 


5.  Assist  National.  State,  or  regional 
programs  in  the  use  of  data  to  develop 
or  improve  hemophilia  care  programs. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 

A.  Capacity 

1.  The  capacity  of  the  applicant  to 
access  the  medical  records  of 
hemophilia  patients  who  receive  care 
both  within  and  outside  of  the 
traditional  hemophilia  treatment 
system.  The  capacity  to  access  these 
records  is  measured  by  (a)  the  extent 
that  the  applicant  incorporates  shared 
responsibility  between  hemophilia 
treatment  centers  and  State  health 
departments  as  delineated  in  letters  of 
agreement,  and  (b)  the  extent  of 
collaboration  among  these  entities  and 
with  other  organizations  involved  in  the 
delivery  of  care  to  persons  with 
hemophilia.  (25  points) 

2.  Tne  scope  and  magnitude  of 
previous  cooperative  efforts  between 
regional  or  State  hemophilia  treatment 
centers  and  State  or  local  health 
departments  that  propose  to  collaborate 
in  this  application.  (5  points) 

3.  The  allocation  of  time,  number,  and 
qualifications  of  proposed  staff  to  meet 
stated  objectives  and  goals,  and  the 
availability  of  facilities  to  be  used 
during  the  project  period.  (5  points) 

B.  Coals  and  Objectives 

The  extent  to  which  the  applicant's 
propose<l  goals  and  obje<:tives  meet  the 
required  activities  specified  under 
Program  Requirements  section  A. 
Recipient  Activities  of  this 
announcement,  and  that  are  measurable, 
spei;ific.  time-phased,  and  realistic.  (20 
points) 

C.  Methods  and  Activities 

1.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities  and 
the  extent  to  which  surveillance 
methods  proposed  are:  (a)  Appropriate 
to  accomplish  stated  goals  and 
objectives;  (b)  adaptable  to  a  variety  of 
health  care  settings,  multiple 
complications  of  hemophilia,  and  the 
collection  of  longitudinal  data;  (c) 
accurate  to  produce  valid  and  reliable 
data,  and  (d)  feasible  within 
programmatic  and  fiscal  restrictions.  (25 
points) 

2.  The  applicant's  documented  ability 
to  (a)  identify  optimal  surveillance 
methods,  (b)  develop  standardized  HSS 
protocols,  HSS  data  collection 
in.struments,  progress  report  forms,  and 
HSS  database  software,  (c)  modify 
proposed  methods  and  activities  to 


conform  to  standardized  protocols,  and 
(d)  ensure  that  women  and  racial  and 
ethnic  minority  populations  are 
appropriately  represented  in 
applications  for  research  involving 
human  subjects.  (10  points) 

^.  Progmm  Management  and 
Evaluation 

The  extent  to  which  the  proposed 
management  system,  including  the  type, 
frequency,  and  methods  of  evaluation, 
will  be  used  to  assure  valid  and  reliable 
data.  (10  points) 

E.  Budget 

The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds,  (not  scored) 

F.  Human  Subjects  Besearch 

Whether  or  not  exempt  from  DHHS 
regulations,  are  the  procedures  adequate 
for  the  protection  of  human  subjects? 
Recommendations  on  the  adequacy  of 
protections  include:  (1)  Protections 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise, 
or  (2)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol,  or  (3)  protections  appear 
inadequate  and  the  objective  review 
group  (ORG)  has  concerns  related  to 
human  subjects;  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable,  (not  scored) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372,  which  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  Indian 
tribes  are  strongly  encouraged  to  request 
tribal  government  review  of  the 
approved  application.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  (or  tribal  governments) 
have  any  State  (or  tribal)  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  reference 
this  announcement  number  (614)  and 
forward  recommendations  to  Sharron 
Orum,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 


for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Mailstop  E-18,  Atlanta. 
Georgia  30305.  no  later  than  60  days 
after  the  application  deadline  date.  CDC 
does  not  guarantee  to  "acconunodate  or 
explain"  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283,  Centers  for 
Disease  Control  and  Prevention  (CDC) — 
Investigations  and  Technical  Assistance. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreements 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  must  review  the  project  if 
any  component  of  IHS  will  be  involved 
or  will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

Confidentiality 

All  information  obtained  in 
connection  with  this  surveillance 
program  shall  not,  without  such 
individual's  consent,  be  disclosed 
except  as  may  be  necessary  to  provide 
services  to  him  or  her  or  as  may  be 
required  by  a  law  of  a  State  or  political 
subdivision  of  a  State.  Information 
derived  from  any  such  program  may  be 
disclosed;  (1)  in  summary,  statistical,  or 
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other  form,  or  (2)  for  clinical  or  research 
purposes,  but  only  if  the  identity  of  the 
individual  under  such  program  is  not 
disclosed. 

HIV/ AIDS  Requirement 

Recipients  must  comply  with  the 
document  entitled  "Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions" 
(June  1992),  a  copy  of  which  is  included 
in  the  application  kit.  To  meet  the 
requirements  for  a  program  review 
panel,  recipients  are  encouraged  to  use 
an  existing  program  review  panel  such 
as  the  one  created  by  the  State  health 
department's  HIV/ AIDS  prevention 
program.  If  the  recipient  forms  its  own 
program  review  panel,  at  least  one 
member  must  be  an  employee  (or  a 
designated  representative)  of  a 
government  health  department 
consistent  with  the  content  guidelines. 
The  names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  form  CDC  0.1113,  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved,  including  conference 
agendas. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian.  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  Friday,  September  15, 
1995,  pages  47947-47951. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  number  0937-0189)  must  be 


submitted  to  Sharron  Onun,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-18,  Atlanta.  Georgia  30305. 
on  or  before  June  24, 1996. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  a.  Received  on  or  before 
the  deadline  date;  or  b.  Sent  on  or  before 
the  deadline  date  and  received  in  time 
for  submission  to  the  objective  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  AppUcations 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  appUcations  will  not 
be  considered  in  the  current 
competition  and  will  be  retiuned  to  the 
applicant. 


Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
assistance  may  be  obtained  from  Locke 
Thompson,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-18,  Atlanta. 
Georgia  30305,  telephone  (404)  842- 
6595,  or  by  Internet  or  CDC  WONDER 
electronic  mail  at 
LXTieOPSPGOl  .EM.CDC.GOV. 
Programmatic  technical  assistance  may 
be  obtained  from  Robert  Cicatello. 
Public  Health  Advisor,  telephone  (404) 
639-4034,  or  by  Internet  or  CDC 
WONDER  electronic  mail  at 
RAC3@CIDDAS1.EM.CDC.GOV, 
Hematologic  Diseases  Branch,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  16O0  Clifton  Road,  NE.,  Mailstop 
I>-02,  Atlanta,  Georgia  30333. 

Please  refer  to  Announcement 
Number  614  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  mav  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  01 7-001 -004 74-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  "Introduction  '  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
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Washington.  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  April  17,  1996. 
]omph  R.  Cartar, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  nwention  (CDC) 
(FR  Doc.  96-9936  File<l  4-22-96:  8:45  ami 
aiLUNO  COM  41«»-«»-P 


Food  and  Drug  Administration 

(Doclwt  Na  96H-0(M6] 

Agency  Information  Collection 
ActlvitiM:  Propoaad  Collaction; 
Commant  Request;  Extension 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperworlt  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collet:tion  of 
inTormation,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  and  recordkeeping 
requirements  implementing  the  Federal 
Import  Milk  Act. 

DATES:  Submit  written  comments  on  the 
collections  of  information  by  June  24, 
1996. 


A00RE8SE8:  Submit  written  comments 
on  the  collections  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Farklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19,  Rockville, 
MD  20857,  301-627-1686. 
SUPPt.£MENTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c).  To  comply  with  this 
requirement,  FDA  is  pubUshing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 


coiiected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Part  1210  Repilations  Under  the  Federal 
Import  Milk  Act  (21  CFR  Part  1210) 
(OMB  Control  Number  0910-0212— 
Extension) 


Under  the  regulations  implementing 
the  Federal  Import  Milk  Act  (21  U.S.C. 
141-149),  milk  or  cream  may  be 
imported  into  the  United  States  only  by 
the  holder  of  a  valid  import  milk  permit. 
Before  such  permit  is  issued:  (1)  All 
cows  from  which  import  milk  or  cream 
is  produced  must  be  physically 
examined  and  found  healthy;  (2)  if  the 
milk  or  cream  is  imported  raw,  all  such 
cows  must  pass  a  tuberculin  test;  (3)  the 
dairy  farm  and  each  plant  in  which  the 
milk  or  cream  is  processed  or  handled 
must  be  inspected  and  found  to  meet 
certain  sanitary  requirements;  (4) 
bacterial  counts  of  the  milk  at  the  time 
of  importation  must  not  exceed 
specified  limits;  and  (5)  the  temperature 
of  the  milk  or  cream  at  time  of 
importation  must  not  exceed  50  °F.  In 
addition,  the  regulations  require  that 
dairy  farmers  and  plants  maintain 
pasteurization  records  (§  1210.15)  and 
that  each  container  of  milk  or  cream 
imported  into  the  United  States  bear  a 
tag  with  the  product  type,  permit 
number,  and  shipper's  name  and 
address  (§1210.22). 

FDA  estimates  the  burden  of 
complying  with  the  information 
collection  provisions  of  these 
regulations  as  follows: 


Estimated  Annual  Reporting 

f^irden 

Fofm  ^Jo 

21  CFR  Sec- 
tion 

No.  of  Re- 
spondents 

Annual  Fre- 
quency per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

FDA  1815/Permrts  granted  on  certificates 

FDA  1 993/ Application  of  permit 

FDA  1994/Tuberculin  test 

FDA  1 995/Pt)ysical  examination  of  cows 

FDA  1996/Sanitary  inspection  of  dairy  farms 

FDA  1997/SanitarY  inspections  of  plants 

Total 

121023 
1210.20 
1210.13 
1210.12 
1210.11 
1210.14 

1 
1 
0 
0 
1 
1 

1 
1 
0 
0 
300 
1 

1 
1 
0 
0 
300 
1 

0.5 
0.5 

N/A 

N/A 
1.5 
2.0 

0.5 

0.5 

0 

0 
450 

2.0 
453 

21  CFR  Section 


21  CFR  1210.15 


Estimated  Annual  Recordkeeping  Burden 


No  of  Recordkeepers 


_L. 


Annual  Frequency  per  Recordkeeping 


Total  An- 
nual 
Records 


1 


Hours  per 
Record- 
keeper 


.05 


Ttiere  are  no  capital  or  operating  and  maintenance  costs  associated  wiffi  this  coitectkxi. 


Total 
Hours 


0.05 


No  burden  has  been  estimated  for  the 
tagging  requirement  in  §  1210.22 
because  the  information  on  the  tag  is 
either  supplied  by  FDA  (permit  number) 
or  is  disclosed  to  third  parties  as  a  usual 
and  customary  part  of  the  shipper's 
normal  business  activities  (type  of 
product,  shipper's  name  and  address). 
Under  5  CFR  1320.3(c)(2).  the  public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public  is  not  a 
collection  of  information.  Under  5  CFB 
1320.3(b)(2)),  the  time,  effort,  and 
financial  resources  necessary  to  comply 
with  a  collection  of  information  are 
excluded  from  the  burden  estimate  if 
the  reporting,  recordkeeping,  or 
disclosure  activities  needed  to  comply 
are  usual  and  customary  because  they 
would  occur  in  the  normal  course  of 
activities.  No  burden  has  been  estimated 
for  Forms  FD  1994  and  1995  because 
they  are  not  currently  being  used.  The 
Secretary  of  Health  and  Human  Services 
has  the  discretion  to  allow  Form  FD 
1815,  a  duly  certified  statement  signed 
by  an  accredited  official  of  a  foreign 
government,  to  be  submitted  in  lieu  of 
Forms  FD  1994  and  1995.  To  date.  Form 
FD-1815  has  been  submitted  in  lieu  of 
these  forms. 

Dated:  Aprill  1,1 996. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  96-9869  Filed  4-22-96;  8:45  am] 
BILUNG  CODE  4160-01-F 
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[Docket  No.  96F-0107] 

Dainippon  Ink  and  Chemicals,  Inc.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Dainippon  Ink  and  Chemicals.  Inc., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  aliphatic 
polyester-polyurethane  resin-acid 
dianhydride  adhesive  in  retortable 
pouches  intended  for  use  in  contact 
with  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  May  23, 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3098^^ 

SUPPLEMENTARY  INFORMATION:  Under>Ke 
Federal  Food,  Drug  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4496)  has  been  filed  by 
Dainippon  Ink  and  Chemicals.  Inc..  c/o 
Center  for  Regulatory  Services.  2347 
Paddock  Une.  Reston,  VA  22091.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §177.1390 
Laminate  structures  for  use  at 
temperatures  0/250^  F  and  alx)ve  (21 
CFR  177.1390)  to  permit  the  safe  use  of 
aliphatic  polyester-polyurethane  resin- 
acid  dianhydride  adhesive  in  retortable 
pouches  intended  for  use  in  contact 
with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  May  23, 1996. 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  of|ice 
above  between  9  a.m.  and  4  p.mi, 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  4, 1996. 
George  H.  Pauli, 

Acting  Director.  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  96-9915  Filed  4-22-96;  8:45  ami 
BILLING  CODE  41«>-«1-F 


[Docket  No.  96N-01 26] 

Drug  Export;  Migraniist^ 
(dihydroergotamine  mesylate.  USP)  4 
Milligram8(mg)/MiHiliter8(mL)  Nasal 
Spray 

AGB4CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.  

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sandoz  Pharmaceuticals  Corp.  has 
fileo  an  application  requesting 
conditional  approval  for  the  exjKJrt  of 
the  human  drug  Migramisf™ 
(dihydroergotamine  mesylate.  USP)  4 
mg/mL  Nasal  Spray  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton.  Center  for  Drug 
Evaluation  and  Research  (HFI>-310). 
Food  and  Drug  Administration,  7520 
Standish  PI..  Rockville.  MD  20855,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Sandoz  Pharmaceuticals  Corp.,  59  Rl. 
10,  East  Hanover,  Ni  07936-1080.  has 
filed  an  application  requesting 
conditional  approval  for  the  export  of 
the  human  dnig  MigramisfTw 
(dihydroergotamine  mesylate.  USP)  4 
mg/mL  Nasal  Spray  to  Canada.  This 
product  is  indicated  for  the  treatment  of 
migraine  headaches.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
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October  19,  1995,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  dot;ket 
number  found  in  brae  k»'ts  in  the 
heading  of  this  dot:umnnt  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between"  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Thn  agencv  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  3,  1996. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  .)0-day  review  f>eriod. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Researt.h  (21  CFR  5.44). 

Dated;  April  5,  19^ 
Betty  L.  lones, 

Deputy  Directur.  Officf  of  Compliance.  Center 

for  Oniji  Evaluation  and  fifseanh 

|FK  1)<K    i»t>-'>89ti  Filed  4-22-96;  8:45  ami 

BILUNO  COOf  4t«MI1-f 


[Docket  hto.  9«»M)1 24] 

Drug  Export;  Diffeiin'''<  (Adapalene) 
0.1%  Topical  Gel 

agency:  Food  and  Drug  .administration, 

HHS 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  r.alderma  (.aboralorics.  Inc.,  has 
filed  ail  applic:ati()M  rt-qio'stuig  <i|)proval 
for  the  export  of  the  human  drug 
Differin'""  (Adapaleiiei  0  1"1.  I'upical 
ffel  to  C!anada. 

ADDRESSES:  Relevant  inionuatinn  on 
this  i|iplu:.ntion  m.i\  be  dirL'»:ted  to  the 
Do(  k^■ts  Managenu.-nt  Brant.h  (HFA- 
30.")!   K  )()d  and  Dru)^  .Adniinistration, 
124J0  I'arklawn  Dr.,  nii    1-21, 
Rockville.  MD  208 ')7,  and  to  the  contatt 
person  identified  below   .-Knv  future 
incjuiries  ronc.ernii)^^  the  exjmrt  of 
huni.in  drugs  lipder  ttie  Druj^  I-.xport 
Amendments  .\ct  ol  I'tHti  shuukl  also  be 
direi  ted  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  K.  Hamilton.  Outer  for  Drug 
Evaluation  and  Resean  h  (MFD- 310), 
Food  and  Drug  Administration.  7520 


Standish  PI.,  Rockville,  MD  20855,  301- 
594-3150. 

SUPPt-EMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
C;alderma  Laboratories,  Inc.,  3000  Alta 
Mesa  Blvd.,  Forth  Worth,  TX  76133,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
Differin^M  (Adapalene)  0.1%  Topical 
Gel  to  Canada.  This  product  is  indicated 
for  the  topical  treatment  of  acne 
vulgaris.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  October  16, 
1995.  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  soen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  3,  1996, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
lse(    802  (21  U.S.C.  382))  and  under 
auihorilv  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  tu  the  Center  for  Drug 
lAaluation  and  Resean:h  (21  CFR  3  44). 

Hilled   .\pril  '),  l')<)6. 
Betty  I.,  lones. 

Deputy  Dirfctor.  Office  of  Compliance.  Center 
for  Dni);  lAuiiiation  and  Rescarrh. 
jFK  Do(    06-9897  Filed  4-22-96;  8:45  and 

BU.UMQ  COOC  4iaO-01-F 


[Docket  No.  96N-0124] 

Drag  Export;  DifferinTM  (Adapalene) 
0.1%  Topical  Ge< 

agency:  Food  and  Drug  Administration, 

HHS. 

ACmON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Galderma  Laboratories,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
DifferinTM  (Adapalene)  0.1%  Topical 
Gel  to  Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklavm  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contract  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton.  Center  for  Drug 
Evaluation  and  Research  (HFD-310). 
Food  and  Drug  Administration.  7520 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Galderma  Laboratories,  Inc.,  3000  Alta 
Mesa  Blvd.,  Forth  Worth,  TX  76133.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
DifferinTM  (Adapalene)  0.1%  Topical 
Gel  to  Canada.  This  product  is  indicated 
for  the  topical  treatment  of  acne 
vulgaris.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  October  16, 
1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 
Interested  persons  may  submit 
relevant  information  on  the  application 
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to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets  . 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  3, 1996, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contract 
person  identified  above,  to  facilitate 
consideration  of  the  infonnation  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  April  5. 1996. 
Betty  L.  lonei. 

Deputy  Director,  Offux  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
(PR  Doc.  96-9897  Filed  4-22-96;  8:45  am] 

BUJNQ  coot  41W-01-F 


Indian  Health  Service 

Proposed  Infonnation  Coliection 
Activities  Avaiiable  for  Public 
Comntent  and  Recommendations 

In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995,  the  Indian 
Health  Service  (IHS)  is  requesting 
public  comment  on  the  following 
proposed  agency  information  collection 
activities.  Your  comments  are  invited 
on:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function  and  whether  the 
IHS  processes  the  information  collected 
in  a  useful  and  timely  fesbion;  (b)  the 
accuracy  of  the  public  burden  estimate 
(this  is  the  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information)  and  the 
methodology  and  assumptions  used  to 
determine  the  estimate;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected;  and 
(d)  ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Activity  #1:  The  IHS 
Contract  Health  Service  (CHS)  seeks  (A) 
approval  for  a  1  year  reinstatement  with 
no  change  of  previously  approved 
information  collection  activity,  0917- 
0002,  "Indian  Health  Service,  Hospital, 
Dental  and  Other  Contract  Health 
Service  Reports";  and  (B)  a  1  year 
approval  for  a  new  CHS  form  (IHS-843- 
lA,  "Purchase-Delivery  Order  for  Health 
Services")  which  is  currently  being  pilot 
tested  and  is  expected  to  be  completed 
by  September  1996. 

The  1  year  reinstatement  of  the 
ciurent  CHS  forms  and  the  1  year 
approval  of  the  new  form  will  provide 


for  a  transition  and  implementation 
period  for  the  new  form  and  will  allow 
the  IHS  to  provide  education  and 
training  in  the  use  of  the  new  single 
form;  make  any  necessary  adjustments 
in  the  protocol  for  the  use  of  the  new 
single  form;  and,  make  computer 
progranuning  corrections  as  may  be 
needed  diuing  the  implementation 
period.  The  IHS-wide  implonentation 
of  the  new  form  is  expected  to  be 
completed  by  the  end  of  fiscal  year 
1997. 

The  new  streamlined,  user  friendly 
CHS  form  IHS-843-1A  combines  the 
three  current  CHS  forms  (the  IHS  43-lA 
used  for  hospital  inpatient  services,  the 
IHS-57-1A  used  for  dental  services, 
and,  the  IHS-64-1A  used  for  health  care 
services  other  than  hospital  inpatient  or 
dental)  into  one  single  form  which 
reduces  public  response  burden.  The 
CHS  forms  are  ciHnpleted  by  CHS 
Providers  and  used  to  certify  that  the 
health  care  services  request  and 
authorized  by  the  IHS  have  been 
performed  by  the  CHS-provider(s): 
process  payments  for  health  care 
services  performed  by  such  providers; 
and  serve  as  a  l^al  document  for  health 
and  medical  care  authorized  by  the  IHS 
and  rendered  by  health  care  providers 
under  contract  with  the  DiS.  The 
burden  estimate  for  this  information 
collection  activity  follows: 


Information  ooHection  activity 


IHS-43-1A 

IHS-57-1 A 

IHS-64— 1A 

New  lomi:  IHS^843-1A 

Inpatient  Discharge  Summary 


Nunit)ero( 
respondents 


580 

532 

7,688 

13.215 

85.988 


Responses 

per     . 

respondent 


148 
22 
32 

41 
1 


Average  txjrden 

per  response 

(twurs)* 


0.17  (10  mins). 
0.42  (25  mins). 
0.17  (10  mins). 
0.05  (3  mins). 
1.37  (82  mins). 


•Burden  estimate  is  t>ased  on  data  provided  by  the  IHS  Fiscal  Intennediwy  (Fl)  contractor  and  feedback  from  CHS  f^ovjders  (respondents) 
who  have  completed  the  forms  (current  or  new)  for  at  least  one  year.  For  FY-1994,  the  Fl  processed  approximatefy  360  OOOJomwtor  some 
8,800  respondents;  and,  the  IHS  CHS  staff  processed  approximately  180,000  fonns  lor  some  4,400  respondents.  The  number  of  responses  per 
respondent  is  based  on  the  average  number  of  fonns  processed  for  each  Provider.  ^   ^     _4,4_4  .^..^.t..^ 

The  inpatient  discharge  summary  was  overlooked  as  an  infomiatton  colection  activity  m  poor  approval  requests  and  is  added  aocor<fcng»y. 


Proposed  Activity  #2:  The  MS  Loan 
Repayment  Program  (LRP)  seeks  a  3  year 
approval  for  reinstatement  with  minor 
change  of  previously  approved 
information  collection  activity,  0917- 
0014,  "Indian  Health  Service  Loan 
Repayment  Program".  The  IHS  LRP 
recruits  highly  qualified  health  care 
professionals  to  meet  agency  health  care 
staffing  needs.  The  information 
collection  forms  used  for  this  activity 
are  contained  in  the  IHS  LRP 
Information  and  Application  Booklet. 


The  booklet  provides  an  overview  of  the 
LRP,  instructions  regarding  application 
procedures  and  potential  employment 
opportunities,  and  tear-out  application 
forms.  The  application  form  collects  the 
following  data  from  each  applicant: 
Name,  address,  work  and  home 
telephone  numbers,  education  and 
degree(s)  obtained,  work  experience, 
and  an  accounting  of  financial  (tuition) 
loans  to  be  considered  for  payback.  The 
instructions  and  forms  contained  in  the 
LRP  information  and  application 


booklet  were  updated,  revised  and 
clarified  to  improve  applicant 
understanding  and  ease  the  response 
burden.  The  information  collected  is 
used  to  verify  and  evaluate  applications 
to  determine  eligibility  for  the  IHS  LRP; 
award  and  authorize  applicant 
payments;  and,  provide  statistk 
program  data.  The  burden  e^tmiate  for 
this  information  coUectiqjT^ctivity 
follows: 
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Intormation  collection  activity 


Section  I  

Section  II  .... 
Section  III  ... 

Contract  

Affidavit  

Lender  Cert 


Nuniberot 
respoTKlents 


350 
360 
350 
350 
360 
1400 


Responses 

per 
respoTKlent 


Average  burden/re- 
sponse (hours)' 


025(15mins). 
0.50  (30  mins). 
055  (15  mins). 
0.34  (20  mins). 
0.17  (10  mins). 
025  (15  mins). 


•  Burten  estmiate  is  based  on  feedback  from  applicants  or  lenders  wt»  have  compteted  these  forms  over  the  past  year. 


To  request  more  information  on  any 
of  the  proposed  information  collection 
activities  or  to  obtain  a  copy  of  the 
collection  of  information  form(s)  and/or 
instructions,  you  may  call  the  IHS 
Reports  Clearance  Officer  on  (301)  443- 
0461.  This  is  not  a  toll  free  number. 
Please  send  your  written  comments 
regarding  any  or  all  of  the  proposed 
information  collection  activities  to  Mr. 
Lance  Hodahkwen,  Sr..  IHS  Reports 
Clearance  Officer.  12300  Twinbrook 
Parkway.  Suite  450,  Rockville.  MD 
20857.  Comments  may  also  be  sent  via 
facsimile  to:  (301)  443-1522.  or  Internet: 
Lhodahkwen®ihs.ssw. dhhs.gov.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  April  16. 1996. 
Michael  H.  Truiilio, 
Assistant  Surgeon  General,  Director. 
|FR  Doc.  96-9871  Filed  4-22-96;  8:45  ami 

BiLUNG  COOC  41«0-1«-M 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Kesearch;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  April  17. 1996. 
Siwan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  96-9952  Filed  4-22-96;  8:45  am) 

■KJJNO  COOC  414e-01-M 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Growth  and  Differentiation 
of  Smooth  Muscle  Cells. 

Dote:  May  22-23,  1996. 

Time:  8:30  p.m. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda,  Maryland. 

Contact  Person:  Louis  M.  Oueilette,  Ph.D., 
Two  Rockledge  Center,  Room  7216.  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924 
(301)435-0310. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  thu 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  as,sociate(l  with  the 
applications  and/or  proposals,  the  disclosure 


(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institute  of 
Health) 

Dated:  April  17, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-9954  Filed  4-22-96;  8:45  am) 

MLUNO  COOK  4140-01-M 


Nationai  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Cardiovascular  Disease 
Community  Surveillance. 

Dates  of  Meeting:  May  7.  1996. 
Time  of  Meeting:  8:00  a.m. 
Place  of  Meeting:  Two  Rockledge  Center. 
Room  7111  6701  Rockledge  Drive.  Bethesda. 
MD. 

Agendo.  To  provide  concept  review  for 
cardiovascular  disease  community 
surveillance. 

Contact  Person:  Lawton  S.  Cooper,  M.D.. 
M.P.H.,  NIH/NHLBI/DECA.  Rockledge  Center 
Two,  Room  8166.  6701  Rockledge  Drive. 
Bethesda,  Maryland  20892-7934.  (301)  435- 
0444. 
Name  of  Panel:  Heart  Failure  Research. 
Dates  of  Meeting:  May  20. 1996. 
Time  of  Meeting:  8:00  a.m. 
Place  of  Meeting:  Two  Rockledge  Center, 
Conference  Room  9B1  6701  Rockledge  Drive, 
Bethesda.  MD. 

Agenda:  Prioritize  needs  and  future 
directions  for  research  to  advance 
understanding,  prevention,  and  treatment  of 
heart  failure. 

Contact  Person:  Leslie  Reinlib.  Ph.D..  NIH/ 
NHLBI/DHVD.  Rockledge  Center  Two.  Rm. 
9188,  6701  Rockledge  Drive,  Bethesda, 
Maryland  20892-7940.  (301)  435-0504. 


National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  grants  96-22. 

Dates:  May  16. 1996. 

Time:  12:00  pm. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda,  MD 
20892,  (teleconference). 

Contact  person:  Dr.  George  Hausch,  Chief. 
Grants  Review  Section.  4500  Center  Drive. 
Natcher  Building.  Room  4AN-44F.  Bethesda. 
MD  20892.  (301)  594-2372. 

Purpose/ Ag/enda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  grants  96-23. 

Dates:  May  17, 1996. 

Time:  3:00  pm. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (teleconference). 

Contact  person:  Dr.  George  Hausch,  Chiaf, 
Grants  Review  Section,  4500  Center  Drive. 
Natcher  Building.  Room  4AN^4F.  Bethesda. 
MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  April  17. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-9953  Filed  4-22-96;  8:45  am) 
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Division  of  Research  Grants;  Notice  of 
Meeting  of  the  Division  of  Research 
Grants  Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Division  of  Research  Grants 
Advisory  Committee,  May  20-21, 1996, 
Natcher  Building  (Building  45) 
Conference  Room  F,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  on  May  20  to 
adjournment  on  May  21.  The  meeting 
will  include,  among  other  topics,  a 
discussion  of  some  recent  experiences 
and  experiments  in  streamlining  the 


peer  review  system.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  Office  of  Conunittee 
Management,  Division  of  Research 
Grants,  Rockledge  2  Building,  Suite 
3016,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-7778, 
telephone  (301)  435-1124,  will  furnish 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members. 

Dr.  Samuel  Joseloff,  Executive 
Secretary  of  the  Committee,  Rockledge  2 
Building,  Suite  3176,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892- 
7762,  phone  (301)  435-0691,  will 
provide  substantive  program 
information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  at  least 
two  weeks  in  advance  of  the  meeting. 

Dated:  April  17, 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  96-9955  Filed  4-22-96;  8:45  ami 
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Reporting  Burden 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activltiee;  Submission  lor  0MB 
Fteview,  Comment  Itoquest 

Periodically,  the  Substance  Abuse  and 
Marital  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
dociunents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-0525. 

Substance  Abuse  Prevention  and 
Treatment  Block  Grant— 45  CFR  Part 
96 — Extension  of  a  currently  approved 
collection — This  interim  fin^rule 
provides  guidance  to  States  i^garding 
the  Substance  Abuse  Prevention  and 
Treatment  Block  Grant  legislation.  The 
rule  implements  the  reporting  and 
recordkeeping  requirements  of  42  U.S.C. 
300x  21-35  &  51-64  by  specifying  the 
content  of  the  The  annual  reporting  and 
recordkeeping  burden  estimate  is  shown 
below: 


Section 


Standard  Form  and  Content: 

96.122(c) 
Annual  Report: 

96.122(f)  

96.134(d)  

State  Plan: 

96.122(g)  

96.124(c)(1)  

96.127(b)  

96.131(0  

96.133(a)  

Waivers: 

96.132(d)*  

96.1 34(b)*  

96.135(d)*  


Total 


Numt>er  of 
respondents 


60 
60 

60 
60 
60 
60 
60 

60 
60 
60 


Number  of 

responses 

per  year 


60 


Numt)er 
twurs  per 
response 


152 

16 

162 

40 

8 

8 

80 

16 

40 

8 


Total  hours 


9,120 
960 

9,720 

2.4O0 

480 

480 

4.800 

960 

2,400 

480 


530 


"31,800 


•  For  trie  purpose  of  cateulating  burden  in  this  OMB  submission,  it  is  assumed  that  all  States  wouW  apply  for  each  waiver.  In  realrty  it  expected 
that  only  a  small  number  woukJ  apply.  ^  ,  ^      ...  -      ^. 

••This  is  the  burden  for  the  annual  application  for  the  Substance  Abuse  Prevention  and  Treatment  Block  Grant  not  including  he  reporting  bur- 
den associated  with  the  Tobacco  Regulation  for  the  Substance  Abuse  and  Treatment  Block  Grants  Final  Rule.  OMB  approval  for  the  actual  ap- 
plication is  under  control  number  0930-0080. 

Recordkeeping  Burdew-45  CFR  96 


Section 


Numt>er  ot    j      Number 
record-      j     hours  per 
keepers         respondent 


Total  hours 
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Total  Combined  Burden — 45  CFR  96 


No.  hours 
per  re- 
spondent 


546 


total  hours 


32,760 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Kxecutive  Office 
Building.  Room  10236,  Washington. 
D.C.  20.503. 

Dated.  April  15.  1996. 
RiclMrd  Kopanda, 
Executive  Officer.  SAMHSA 
(FR  Doc.  96-9935  Filed  4-22-96;  8:45  am) 

WLLINa  COOC  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4040-N-02] 

Office  Of  Lead-Based  Paint  AtMtement 
and  Poisoning  Prevention;  Notice  of 
Proposed  Information  Collection  for 
Public  Comment  Sutimission  for  OMB 
Review:  Comment  Request 

AGENCY:  Office  of  Lead-Based  Paint 

Abatement  and  Poisoning  Prevention, 

HUD. 

ACTION:  Notice  for  emergency 

processing. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  processing,  as  required  by 
the  Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 


DATES:  Comments  due  date:  April  30, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  witHfnseven  days  from  the 
date  of  this  Not«e.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  Control  Number  (2539-0005)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  D.C,  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  St.,  SW., 
Washington,  DC  20410,  Tel.  (202)  708- 
0050. 

This  is  not  a  toll-free  number.  Copies 
of  the  proposed  forms  and/or  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPt-EMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
emergency  processing,  as  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C,  Chapter  35.  as  amended.) 
April  25, 1996  is  the  requested  date  for 
OMB  approval. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  1996— HUD's  Grant 
Program  for  Lead-Based  Paint  Hazard 
Reduction  in  Priority  Housing  (FR- 
4049). 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  This 
information  collection  is  required  in 
connection  with  the  anticipated 
issuance  of  a  Notice  of  Funding 
Availability  that  will  announce  the 
availability  of  $50  million  for  grants  for 
lead-based  paint  hazard  reduction  in 
private  priority  housing,  pursuant  to 
Title  X  of  the  Housing  and  Community 
Development  Act  of  1992. 

Form  Number:  None. 

Members  of  Affected  Public:  State  and 
local  governments. 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 


Number  of 
resporxtents 


Frequency  of 
responses 


Hours  per 
response 


Burden 
hours 


AppJicaticn  Development 


75 


1 


120 


9,000 


Total  Estimated  Burden  Hours:  9.000. 

Status  nf  the  Proposed  Information 
Collection:  Emergency  Processing. 

Authority:  Secft5fr:i506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C,  Chapter  J5. 
as  amended. 


Dated:  April  17,  1996. 
David  S.  Ciisty, 

Dimtor.  IBM  Policy  and  Management 

Division 

|FR  D<x:.  46-9968  Filed  4-22-96;  8:45  ami 
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[Doclwt  Nos.  FR-WOS-N-02;  FR-4014-N- 
02;  FR-3961-N-04;  FR-4042-N-02] 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development;  Suppiententai  Notice 
Concerning  Notices  of  Funding 
Availability 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


; 
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action:  Supplemental  and  Amendatory 
Notice  Concerning  Notices  of  Funding 
Availability  (NOFAs)  of  the  Office  of 
Community  Planning  and  Development: 
NOFA  for  the  Youthbuild  Program, 
NOFA  for  the  Historically  Black 
Colleges  and  Universities  Program. 
NOFA  for  the  Early  Childhood 
Development  Program,  and  NOFA  for 
Continuum  of  Care  Homeless 
Assistance. 

SUMMARY:  This  notice  advises  of 
additional  information  and  amendments 
concerning  the  Department's  NOFAs 
issued  to  date  by  the  Office  of 
Community  Planning  and  Development. 
The  additional  information  and 
amendments  relate  to  the  submission  of 
applications  in  response  to  the  NOFAs; 
the  review,  rating,  and  selection  of  these 
applications;  and  the  funding  available 
under  the  NOFAs. 
DATES:  For  the  Historically  Black 
Colleges  and  Universities  (HBCU) 
NOFA:  For  the  HBCU  NOFA.  published 
in  the  Federal  Register  on  March  7, 
1996  (61  FR  9258).  completed 
applications  are  due  before  midnight 
eastern  time  on  July  11. 1996. 

For  the  Continuum  of  Care  Homeless 
Assistance  NOFA:  For  the  Continuum  of 
Care  Homeless  Assistance  NOFA. 
published  in  the  Federal  Register  on 
March  15. 1996  (61  FR  10866). 
applications  that  are  mailed  before  June 
12.  1996.  but  received  within  ten  (10) 
days  after  that  date,  will  be  deemed  to 
have  been  received  by  that  date  if 
postmarked  by  the  United  States  Postal 
Service  by  no  later  than  June  11, 1996. 

All  other  application  due  dates  and 
any  other  dates,  if  applicable,  remain  as 
set  forth  in  the  individual  NOFAs.  or  as 
set  forth  in  any  extension  notices,  that 
the  Department  has  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  should  contact  the 
individual  or  office  listed  in  the  "For 
Further  Information  Contact"  section  of 
the  individual  NOFAs  for  which  the 
applicant  has  a  question.  Hearing-  or 
speech-impaired  persons  may  access  the 
telephone  numbers  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

NOFA  for  the  Youthbuild  Program 

The  Department  published  the  Notice 
of  Funding  Availability  (NOFA)  for  the 
Youthbuild  Program  in  the  Federal 
Register  on  March  4. 1996  (61  FR  8442). 
This  notice  advises  the  public  that  the 
NOFA  for  the  Youthbuild  Program  is 
amended  in  the  following  ways: 

1.  The  Department  is  amending  the 
NOFA  for  the  Youthbuild  Program  to 


include  the  following  language:  "The 
Department  may  establish  panels 
including  persons  not  currently 
employed  by  the  Department  to  obtain 
certain  expertise  and  outside  points  of 
view,  including  views  from  other 
Federal  agencies." 

2.  The  Department  is  amending  the 
NOFA  for  the  Youthbuild  Prop^m 
regarding  the  estimated  amount  of  funds 
available.  The  March  4,  1996  NOFA 
announced  the  expected  availability  of 
$37.5  million  for  Fiscal  Year  (FY)  1996. 
However,  this  notice  amends  that  NOFA 
to  announce  the  availability  of 
approximately  $20  million  for  FY  1996 
under  the  Youthbuild  Program. 

NOFA  for  the  Historically  Black 
Colleges  and  Universities  Program 

The  Department  published  the  NOFA 
for  the  Historically  Black  Colleges  and 
Universities  (HBCU)  Program  in  the 
Federal  Register  on  March  7. 1996  (61 
FR  9258).  This  notice  advises  the  public 
that  the  NOFA  for  the  HBCU  Program  is 
amended  in  the  following  ways: 

1.  The  Department  is  amending  the 
NOFA  for  the  Historically  Black 
Colleges  and  Universities  Program  to 
include  the  following  language:  "The 
Department  may  establish  panels 
including  persons  not  currently 
employed  by  the  Department  to  obtain 
certain  expertise  and  outside  points  of 
view,  including  views  from  other 
Federal  agencies." 

2.  The  Department  is  changirtg  the 
submission  deadline  for  applications 
under  the  Historically  Black  Colleges 
and  Universities  Program.  The  March  7, 
1996  NOFA  announced  an  application 
submission  deadline  of  May  23, 1996. 
However,  this  notice  extends  the 
deadline  for  applications  under  this 
NOFA  to  be  July  11.1996. 

NOFA  for  the  Early  Childhood 
Development  Program 

The  Department  published  the  NOFA 
for  the  Early  Childhood  Development 
Program  in  the  Federal  Register  on 
March  28.  1996  (61  FR  13950).  This 
notice  advises  the  public  that  the  NOFA 
for  the  Early  Childhood  Development 
Program  is  amended  to  include  the 
following  language:  "The  Department 
may  establish  panels  including  persons 
not  currently  employed  by  the 
Department  to  obtain  certain  expertise 
and  outside  points  of  view,  including 
views  from  other  Federal  agencies." 

NOFA  for  Continuum  of  Care  Homeless 
Assistance 

The  Department  published  the  NOFA 
for  Continuum  of  Care  Homeless 
Assistance  in  the  Federal  Register  on 
March  15, 1996  (61  FR  10866).  This 


notice  advises  the  pilblic  that  the  NOFA 
for  Continuum  of  Care  Homeless 
Assistance  is  amended  in  the  following 
ways: 

1.  The  Department  is  changing  the 
application  submission  information  for 
the  Continuum  of  Care  Homeless 
Assistance  NOFA  in  order  to  make  the 
deadline  for  using  the  Postal  Service  the 
same  as  the  deadline  for  using  an 
overnight  delivery  service. 

On  page  10873  of  the  NOFA,  in  the 
first  column,  this  notice  amends  the  first 
sentence  of  the  paragraph  under  the 
heading  "Submissions"  to  provide  that: 
"Applications  that  are  mailed  before 
June  12. 1996,  but  received  within  ten 
(10)  days  after  that  date  will  be  deemed 
to  have  been  received  by  that  date  if 
postmarked  by  the  United  States  Postal 
Service  by  no  later  than  June  11, 1996." 

2.  This  notice  also  provides 
information  en  additional  selection 
considerations  under  the  NOFA  for 
Continuum  of  Care  Homeless  Assistance 
(61  FR  10866).  These  considerations  are 
based  on  statutorily  required  funding 
limitations,  and  are  described  in  section 
ni.(a)(7)  of  the  NOFA  (61  FR  10870). 

On  page  10871.  in  the  first  column,  in 
section  ni.(a)(7).  under  the  heading 
"Additional  selection  considerations", 
the  first  two  paragraphs  are  corrected  to 
read  as  follows: 

In  accordance  with  section  455(b)  of  the 
McKinney  Act,  no  more  than  10  percent  of 
the  assistance  made  available  for  Shelter  Plus 
Care  in  any  fiscal  year  may  be  used  for 
programs  located  within  any  one  unit  of 
general  local  government. 

In  accordance  with  section  441(c)  of  the 
McKinney  Act,  no  city  or  urban  county  may 
have  Section  8  SRO  projects  receiving  a  total 
of  more  than  10  percent  of  the  assistance 
made  available  under  this  program. 

On  page  10871,  in  the  first  column,  in 
section  III.(a)(7).  under  the  heading 
"Additional  selection  consideration", 
new  paragraph  is  added  after  the  second 
paragraph,  to  read  as  follows: 

This  year's  NOFA  does  not  set-aside 
specific  amounts  to  be  awarded  under  the 
Shelter  Plus  Care.  Supportive  Housing  or  the 
Section  8/SRO  Moderate  Rehabilitation 
programs.  Instead,  the  distribution  will  be 
demand-driven.  However,  potential 
applicants  need  to  be  able  to  plan  for  their 
projeci  proposals.  Therefore,  in  accordance 
with  the  requirements  of  section  455(b)  and 
section  441(c)  of  the  McKinney  Act, 
restricting  awards  to  any  one  unit  of  general 
local  government  (for  purposes  of  Shelter 
plus  Care)  or  city  or  urban  county  (for 
purposes  of  the  SRO  program)  in  any  fiscal 
year  to  no  more  than  10  pwrcent  of  ttie 
assistance  made  available  under  each  of  these 
two  programs.  HUD  is  defining  10  percent 
this  fiscal  year  as  $10  million  for  each  of 
these  two  programs.  This  $10  million  number 
is  based  on  pwst  experience  of  the 
distribution  of  the  total  funds  made  available 
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for  HUD  homeless  assistance  programs. 
However,  if  the  amount  awarded  under  either 
of  these  two  programs  exceeds  $100  million, 
then  the  amount  awarded  to  any  one  unit  of 
general  local  government  (for  purposes  of  the 
Shelter  Plus  Care  program)  and  or  city  or 
urban  county  (for  the  purposes  of  the  SRO 
program)  may  not  exceed  10  percent  of  the 
actual  total  amount  awarded  for  that 
prtigram. 

In  addition,  if  the  Administration  budget 
request  is  enacted  as  the  final  appropriation 
as  referred  to  earlier  in  the  NOFA,  the  10% 
number  for  each  of  the  2  programs  would 
increase  proportionately. 

Dated:  April  18.  1996. 
Mark  C.  Gordon. 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
|FR  Doc.  96-9969  Filed  4-l»-96:  3:03  pmj 
BtUJNO  OOM4210-2>-P 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  Of  the  Secretary 

TrilMl  Se(f-Govemance  Notice  of 
Availability  of  Self-Oovemance 
Negotiation/Planning  Grants 

agency:  Office  of  Self-Govemance. 
Office  of  the  Secretary,  Interior. 
ACTION:  Notice. 


summary:  In  this  notice,  the  Office  of 
Self-Govemance  (OSG)  announces  the 
availability  of  fiscal  year  1996  (1) 
negotiation  grants  (up  to  20  grants  of 
$40,000  each);  (2)  advance  planning 
grants  (up  to  10  grants  of  $50,000  each); 
and  (3)  negotiation/planniog  grants  to 
negotiate  for  DOI  non-BIA  programs  (up 
to  10  grants  of  no  more  than  $40,000 
each).  The  timeframes  for  application 
and  selection  vary  with  each  type  of 
grant  and  are  spe{;ified  in  this 
announcement. 

DATES:  Applications  must  he  submitted 
in  accordance  with  the  table  below: 


Type  of  grant 

Deadline  for 
submitting 
application 

Negotiatron 

Advance  Plannina          

May  10,  1996. 
July  31,  1996. 

Negotiation/Planning 

May  15.  1996. 

ADDRESSES:  Completed  applications  for 
grants  should  be  sent  to  the  Director, 
Office  of  Self-Governance,  U.S. 
Department  of  the  Interior,  Mail  Stop 
2.548,  1849  C  Street  NW,  Washington  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Kenneth  D.  Reinfeld,  U.S. 
Department  of  the  Interior,  Office  of 
Self-Governance,  1849  C  Street  NW, 
Mail  Stop  2.'i48,  Washington  IX!  20240, 
202-219-0240. 


SUPPLEMENTARY  INFORMATION:  The  tilibal 
self-governance  program  is  designed  to 
promote  self  determination  by  allowing 
tribes  to  assume  more  control  through 
negotiated  agreements  of  programs 
operated  by  the  Department  of  the 
Interior.  The  new  law  allows  for 
negotiations  to  be  conducted  for 
programs  operated  by  BIA  and  for 
programs  operated  by  other  bureaus  and 
offices  within  the  Department  that  are 
available  to  Indians  or  when  there  is  an 
historical  cultural,  or  geographic 
connection  to  an  Indian  tribe. 

One  of  the  criteria  for  entry  into  self- 
governance  negotiations  is  the 
completion  of  a  self-governance 
planning  activity.  For  this  purpose,  the 
Congress  has  provided  funding  for 
planning  and  negotiation  grants. 

The  purpose  of  this  notice  is  to 
announce  the  availability  of  planning 
and  negotiation  grants  in  accordance 
with  the  self-governance  interim  rule 
published  elsewhere  in  today's  Federal 
Register. 

The  following  types  of  grants  are 
available  to  tribes  in  1996  with  the 
deadlines  as  stated  below: 

(1)  Negotiation  Grants:  Up  to  20 
grants  of  $40,000  are  available.  As 
announced  in  the  Federal  Register  on 
February  1. 1996.  the  closing  date  for 
submitting  completed  applications  to 
begin  participation  in  tribal  self- 
governance  in  fiscal  year  1996  or 
calendar  year  1996  is  April  29. 1996. 
Applications  requesting  to  be  included 
in  the  applicant  pool  to  begin 
participation  in  tribal  self-governance 
may  be  submitted  at  any  time.  Subject 
to  the  availability  of  funds,  all  tribes/ 
consortia  selected  from  the  applicant 
pool  to  begin  participation  in  tribal  self- 
governance  in  fiscal  year  1996  or 
calendar  year  1997,  will  be  eligible  to 
receive  a  negotiation  grant.  Selected 
tribes/consortia  will  be  notified  by  May 
3,  1996,  an  must  submit  written 
applications  for  a  negotiation  grant  no 
later  than  May  10,  1996,  by  indicating 
their  intention  to  negotiate  and  annual 
funding  agreement  with  any  bureau 
within  DOI  for  1997. 

(2)  Advance  Planning  Grants:  Up  to 
10  grant."  of  $50,000  are  available.  The 
closing  date  for  submitting  applications 
to  receive  a  grant  to  plan  for  future 
participation  in  the  tribal  self- 
governance  program  is  July  31.  1996. 

(3)  Negotiation/Planning  Grants  to 
Negotiate  Non-BIA  Programs:  Up  to  10 
grants  of  no  more  than  $40,000  are 
available.  The  closing  date  for 
submitting  applications  to  receive  a 
negotiation/planning  grant  for  existing 
self-governance  tribes  to  negotiate  for 
DOI  non-BIA  programs  is  May  15.  1996. 


In  order  to  provide  sufficient  time  for 
tribes  to  eRiectively  use  the  planning 
and  negotiation  grants,  the  following 
dates  have  been  identified  for  the 
awarding  of  grants: 

(1)  Negotiation  Grants:  Since 
agreements  for  the  1997  fiscal  year  need 
to  be  signed  and  submitted  by  July  1, 
1996.  to  allow  sufficient  time  to  prepare 
for  negotiations,  new  participating  tribes 
will  be  selected  and  awarded 
negotiation  grants  by  May  15, 1996. 

(2)  Advance  Planning  Grants:  In  order 
to  avoid  delays  in  planning  activity  and 
future  participation  in  tribal  self- 
governance,  advance  planning  grants 
must  be  awarded  to  tribes/consortia  by 
August  30, 1996. 

(3)  Negotiation/Planning  Grants  to 
Negotiate  Non-BIA  Programs;  Since 
agreements  for  the  1997  fiscal  year  need 
to  be  signed  and  submitted  by  July  1, 
1996,  to  allow  sufficient  time  to  prepare 
for  negotiation  of  DOI  non-BIA 
programs,  negotiation/planning  grants 
for  existing  self-governance  tribes  to 
negotiate  non-BIA  programs  must  be 
awarded  by  May  22, 1996. 

Submitting  Applications 

(1)  Applications  must  be  submitted  in 
accordance  with  the  interim  rule 
published  elsewhere  today  in  the 
Federal  Register  and  by  the  deadlines 
identified  in  this  announcement. 

(2)  Applications  may  be  mailed  or 
hand-delivered. 

(3)  Applications  which  are  mailed 
must  be  postmarked  no  later  than  the 
date  given  in  this  notice  for  the 
particular  type  of  grant  being  applied 
for. 

Dated:  April  4. 1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  9&-9739  Filed  4-22-96;  8:45  am) 
WLUNG  OOOC  4310-02-M 


Bureau  of  Land  Management 

[UT-02a-03-1430-01;  U-72442] 

Salt  Lake  District,  Temporary  Closure 
of  Lands 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  of  lands  to 

motorized  vehicles  in  Tooele  County, 

Utah. 

SUMMARY:  Notice  is  hereby  given  that 
under  the  provisions  of  43  CFR  8364.1 
the  public  lands  listed  below  are  hereby 
closed  to  motorized  vehicles  for  a 
period  not  to  exceed  5  years  from  the 
date  this  notice  is  published.  This 
temporary  closure  affects  all  public 
lands  within  the  following  description: 
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Salt  Lake  Meridian 

T.  2S.,R.  3W.. 

Sections  5,  7,  8, 16, 17,  20,  21,  28-34 
inclusive; 
T.  2  S.,  R.  4  W., 

Sectionl.E'/^SEV*; 

Section  12,  EVzE'/i; 

Tract  37; 
T.  3S.,R.  3  W., 

Sections  4-9  inclusive. 
T.  3  S,  R.  4  W.. 

Section  1; 

Section  11, 12. 

Containing  15,553  acres  more  or  less. 

T.  2S.,R.  6W., 

Sectionsig,  20,21,29,  30; 
T.  2S.,R.  7  W, 

Sections  24,  25,  26. 

Containing  1,235  acres  more  or  less. 

T.  9  S.,  R.  3  W., 
Sections  5,  8,  9. 
Containing  987  acres  more  or  lessT 

This  closure  order  does  not  restrict 
use  by  the  Bureau  of  Land  Management 
and  their  grazing  permittees  or 
maintenance  crews  from  the  following 
organizations: 

Utah  Power  and  Light  Company 
Lincoln  Water  Users  Association 

The  Bureau  of  Land  Management  has 
recently  acquired  the  above  described 
lands  through  land  exchange  with 
private  parties.  Detailed  land  use 
planning  for  these  lands  are  not  covered 
under  the  existing  Pony  Express 
Resource  Management  Plan  of  1990.  The 
lands  contain  important  wildlife  habitat, 
watershed,  and  safety  hazards  relating 
to  historic  mining  activity.  The  closure 
is  necessary  to  protect  the  public  and 
the  resources  that  exist  on  these  lands 
until  the  BLM  Salt  Lake  District  has 
developed  and  implemented  land  use 
planning  for  these  areas  and  has 
mitigated  the  safety  concerns  that  exist. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Nelson,  BLM  Salt  Lake  District 
Office.  (801)  977-4300. 

Dated:  April  10,  1996. 
Joseph  L.  Jewkes, 

Acting  Salt  Lake  District  Manager. 

(FR  Doc.  96-9878  Filed  4-?2-96;  8:45  am] 

BILUNG  CODE  4310-OO-M 


[ES-030-06-1310-01] 

Notice  of  Intent  To  Prepare  a  Planning 
Analysis/Environmental  Assessment 
for  the  Leasing  of  Federal  Minerals 

agency:  Bureau  of  Land  Management, 
Interior.  \ 

ACTION:  Notice  of  (intent. 

SUMMARY:  The  Milwaukee  District 
Office.  Eastern  States,  in  cooperation 
with  the  U.S.  Army  Corps  of  Engineers 
(COE).  Pittsburgh  District,  will  prepare 


a  Planning  Analysis/Environmental 
Assessment  (PA/EA)  to  assist  in  the 
decision-making  process  related  to  the 
leasing  of  Federal  oil  and  gas  resources 
administered  by  the  Bureau  of  Land 
Management  (BLM)  at  the  COE 
Mosquito  Creek  Lake  (MCL)  Project, 
Trumbull  County,  Ohio.  In  addition  to 
those  Federal  oil  and  gas  resources 
found  within  the  COE  administrative 
boundary,  32.46  acres  of  Federal  oil  and 
gas  rights  are  located  under  one  non- 
COE  tract  located  in  the  southwestern 
corner  adjacent  to  the  MCL  Project.  This 
tract  is  owned  by  the  Lakeview  Local 
School  District. 

This  notice  is  issued  pursuant  to  Title 
43  CFR  1610.8(b)  and  1610.2(c).  The 
PA/EA  will  follow  the  procedures  set 
forth  in  43  CFR  1610.5-5. 

The  public  is  invited  to  review  and 
provide  comments  on  issues,  concerns 
and  related  agency  resource  objectives 
as  outlined  in  this  notice,  or  identify 
additional  issues  or  concerns,  if 
appropriate. 

DATES:  Comments  relating  to  issues, 
concerns,  and  agency  resource 
objectives  will  be  accepted  through  May 
23,  1996. 

ADDRESSES:  Comments  and  requests  to 
be  included  on  the  mailing  list  for  this 
project  should  be  sent  to:  Bureau  of 
Land  Management,  Milwaukee  District. 
P.O.  Box  631.  Milwaukee,  WI  53201- 
0631. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Terry  Saarela,  PA/EA  Team  Leader. 
Milwaukee  District.  (414)  297-4437. 
SUPPLEMENTARY  INFORMATION:  Mosquito 
Creek  Lake  is  located  on  Mosquito  Creek 
in  Trumbull  County,  northeastern  Ohio 
about  4.5  miles  north-northeast  of  the 
City  of  Warren  and  14  miles  north- 
northwest  of  the  City  of  Youngstown. 
The  majority  of  the  COE  administered 
property  is  either  leased  or  licensed  to 
the  Ohio  Department  of  Natural 
Resources  (ODNR)  and  managed  for 
parks/ recreation  and  wildlife  purposes 
(of  the  11,180.62  acres  owned  in  fee, 
5,635  acres  are  leased  to  the  ODNR 
Division  of  Parks  and  Recreation  and 
5,370  acres  are  licensed  to  the  ODNR 
Division  of  Wildife). 

There  are  public-use  sites  scattered 
around  the  lake. 

The  PA/EA  will  aid  in  making 
decisions  related  to  the  leasing  of  the 
Federal  oil  and  gas  resources  in  the 
vicinity  of  the  MCL  Project.  Decisions 
relating  to  Federal  oil  and  gas  leasing 
will  be  made  within  the  context  of 
existing  land  use  planning  documents 
developed  by  the  COE  and  the  ODNR. 
Existing  management  decisions  will  not 
be  changed  or  modified  by  the  PA/EA. 


The  leasing  of  the  Federal  oil  and  gas 
resources  and  subsequent  development 
will  be  carried  out  in  accordance  with 
Federal  and  State  laws,  regulations,  and 
orders.  The  PA/EA  will  assess  the 
impacts  of  foreseeable  Federal  oil  and 
gas  development  on  these  lands.  Most 
oil  and  gas  drilling  would  occur  on  the 
southern  two-thirds  of  the  MCL  Project 
-and  vicinity,  because  this  area  has  the 
highest  development  potential.  BLM's 
preliminary  estimate  indicates  that 
approximately  84  wells  could  be  drilled 
to  develop  the  Federal  oil  and  gas 
resources.  Drilling  would  occur  over  a  9 
to  12  year  period  with  7  to  9  wells 
drilled  per  year.  The  primary  drilling 
target  would  be  the  Clinton  sandstone. 
Natural  gas  with  some  oil  and  brine 
would  be  produced. 

Mosquito  Creek  Lake,  developed 
areas,  sensitive  biological  habitats,  and 
other  special  uses  greatly  reduce  the 
available  surface  for  locating  oil  and  gas 
o(}erations  within  the  MCL  Project  and 
school  district  property  boundaries. 
This  would  require  the  use  of 
directional  drilling  technology  to 
develop  Federal  oil  and  gas  beneath 
areas  where  the  surface  cannot  be 
occupied.  Therefore,  most  of  the  surface 
disturbance  associated  with  drilling 
wells  to  develop  the  Federal  leases 
would  be  shifted  to  private  land 
adjacent  to  the  MCL  Project  and  school 
district  property.  However,  surface 
locations  for  some  vertical  and 
directional  wells  would  be  on  the  MCL 
Project,  and  one  surface  location  might 
be  on  the  school  district  property. 

The  BLM,  COE  and  ODNR  have 
identified  the  following  preliminary 
issues  in  relation  to  oil  and  gas 
development:  (1)  Potential  impacts  to 
the  aesthetic  qualities  for  residents  and 
users;  (2)  Potential  impacts  to  surface 
and  ground  water  quality  in  the 
watersheds  of  Mosquito  Creek  Lake;  (3) 
Potential  impacts  to  wetlands  and 
associated  resources;  (4)  Potenti.il 
impacts  to  historic,  archaeological  and 
traditional  cultural  properties:  (5) 
Potential  impacts  to  Special  Status 
Species  and  habitat:  (6)  Potential 
impwcts  to  cooperative  (ODNR  <Tiid  local 
farmers)  farming  leasees;  (7)  Potential 
impacts  to  outdoor  recreation 
opportunities;  (8)  Effect  of  fluctuating 
pool  elevation  of  Mosquito  Creek  l^ke 
on  location  of  oil  and  gas  operations;  (9) 
Safety  concerns  for  recreational  users^ 
and  residents;  and  (10)  Potential  impact 
to  current  and  future  uses  of  Lakeview 
Local  School  District  prof>erty.  Two 
issues  were  identified  as  being  beyond 
the  scope  of  the  do<:ument.  These 
included:  (1)  Oil  and  gas  leasing  and 
subsequent  operations  may  affect 
property  values  in  the  Mosquito  Creek 
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Lake  area;  and  (2)  traffic  associated  with 
oil  and  gas  operations  may  impact  road 
conditions  in  the  Mosquito  Creek  Lake 
vicinity.  These  issues  will  be  addressed 
in  the  analysis  process,  but  no  decisions 
resulting  from  the  PA/EA  will  be 
specific  to  these  two  issues. 

Resource  objectives  were  developed 
to  address  specific  issues  or  concerns. 
Management  actions  developed  through 
the  planning  process  will  strive  to  meet 
the  outlined  resource  objectives.  The 
specific  objectives,  as  they  relate  to  oil 
and  gas  leasing  and  development,  are: 
— Maintain  or  minimize  the  impacts  to 
the  aesthetic  values  present  at  the 
Mosquito  Creek  Lake  area. 
— Sustain  and/or  improve  current  safety 
levels  for  recreational  users  and 
residents. 
— Maintain  or  enhance  wetland  values 
in  the  Mosquito  Creek  Lake 
watersheds. 
—Maintain  existing  surface  and  ground 
water  quality  in  the  Mosquito  Creek 
Lake  watersheds. 
— Maintain  or  enhance  the  historical, 
archaeological,  and  traditional 
cultural  resource  values. 
— Maintain  and  enhance  spe<:ial  status 
species  populations  and  suitable 
habitat. 
— Minimize  impact  to  farm  cooperative 

leasees  and  associated  forage  area. 
— Maintain  current  outdoor  recreational 
opportunities  and  facilities  and 
minimize  impacts  to  future 
opportunities  and  facilities. 
— Maintain  the  assigned  visual  resource 
management  class  as  determined 
through  the  planning  process. 
— Maintain  the  integrity  of  the  reservoir 

pool  zones. 
— Maintain  and/or  enhance  current  and 
future  uses  of  the  l^keview  Local 
School  District  property. 
Additional  issues  and  resuun:e 
objectives  may  be  identified  as  a  result 
of  public  input. 

The  PA/KA  will  be  developed  by  an 
interdisdfilinary  team  (IDT)  composed 
of  specialists  in  air  quality,  archaeology, 
forestry,  geographic  information 
systems,  hazardous  and  solid  waste, 
minerals,  paleontology,  rwreation. 
socioeconomics,  soils,  visual  resources, 
water  resources,  and  wildlife  and 
special  status  species.  Additional 
techniciil  support  will  bo  provided  by 
other  spei  ialists  as  needed. 

Public  participation  will  be  an 
important  part  of  the  PA/EA  process.  It 
is  intended  that  all  interested  or  affected 
parties  bo  involved.  The  IDT  will  seek 
input  by  diret:t  mailings,  media 
coverage,  person  to  person  contacts,  and 
coordination  with  local.  State,  and  other 
Federal  agencies  throughout  the 


process.  Written  and  oral  comments  will 
be  accepted  at  an  open  house  and  public 
meeting  to  be  held  in  the  multi  purpose 
room  of  the  Cortland  Elementary 
School.  264  Park  Avenue  in  Cortland, 
Ohio  on  May  8. 1996.  An  informal  open 
house  will  be  held  from  3:30  p.m.  to 
5:30  p.m.  Resource  specialists  will  be 
available  to  discuss  specific  areas  of 
interest  with  the  public.  A  formal 
meeting  will  be  held  from  7:00  p.m.  to 
9:00  p.m.  with  registration  beginning  at 
6:30  p.m.  Agency  personnel  will  accept 
oral  or  written  comments  on  the 
preliminary  issues  and  resource 
objectives. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Milwaukee  District 
Office.  The  draft,  proposed,  and  the 
final  PA/EA  will  be  available  upon 
request. 

Dated:  April  17, 1996. 
|anm  W.  Dryden, 

District  Manager. 

(FR  Doc.  96-9908  Filed  4-22-96;  8:45  ami 
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estate  for  oil  and  gas  exploration  and 
development.  An  interdisciplinary  team 
will  be  used  in  the  preparation  of  the 
PA/EAs.  Preliminary  issues,  subject  to 
change  as  a  result  of  public  input,  are 
(1)  potential  impacts  of  oil  and  gas 
exploration  and  development  on  the 
surface  resources  and  (2)  consideration 
of  restrictions  on  lease  rights  to  protect 
surface  resources. 

Due  to  the  scattered  nature  of  the  ten 
tracts  proposed  for  leasing,  a  separate 
analysis  will  be  prepared  for  each  tract. 
Tract  locations,  along  with  acreages,  are 
listed  below. 

Arkansas;  Sebastian  County,  Fifth  Meridian 

T  7  N.  R  31  W,  Sec.  36; 

T  7  N,  R  30  W,  Sea  31  ft  32;  970  acres. 

Arkansas,  Yell  County,  Fifth  Meridian 

T  5  N,  R  25  W,  Sec.  10;  511  acres. 

Louisiana,  Bienville  Parish,  LA  Meridian 

T  16  N,  R  7  W,  Sec.  15:  40  acres. 

Louisiana,  Livingston  Parish,  LA  Meridian 

T  5  S,  R  4  E,  Sec.  39;  636  acres. 

I.ouiri^"*.  Veimillion  Parish,  LA  Meridian 

T  12  S.  R  1  E,  Sec.  26  &  27;  295  acres. 

Mississippi,  Covington  County,  St.  Stephens 
Meridian 


Notice  Of  Intent  for  Planning  Analyses     T6N,Ri4W.Sec.2i;88  acres. 

agency:  Bureau  of  Land  Management  Misaissippi,  Hancock  County,  St.  Stephens 

(BLM),  Interior.  Meridian 

SUHMARY:  The  Jackson  District  Office, 

Eastern  States,  will  prepare  Planning 

Analyses  (PA)  for  consideration  of 

leasing  ten  scattered  tracts  of  Federal 

mineral  estate  for  oil  and  gas 

exploration  and  development.  The  PAs 

will  be  prepared  in  concert  with 

Environmental  Analyses  (EA). 

This  notice  is  issued  pursuant  to  Title 
40  Code  of  Federal  Regulations  (CFR) 
1501 .7  and  Title  43  CFR  1610.2(c).  The 
planning  effort  will  follow  the 
procedures  set  forth  in  43  CFR  Part 
1600. 

The  public  is  invited  to  participate  in 
this  planning  process,  beginning  with 
the  identification  of  planning  issues  and 
criteria. 

DATES:  Comments  relating  to  the 
identification  of  planning  issues  and 
criteria  will  be  accepted  through  May 
30, 1996. 

ADDRESSES:  Send  comments  to  Bureau 
of  [.and  Management,  Jackson  District, 
411  Briarwood  Drive.  Suite  404, 
Jackson,  Mississippi  39206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sid  Vogelpohl,  Assistant  District 
Manager  for  Mineral  Resources,  Jackson 
District,  (601)  977-5400. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
has  responsibility  to  consider 
applications  to  lease  Federal  mineral 


T7S,  R16W,Sec31; 

T  8  S.  R  16  W,  Sec.  8  ft  17;  1,404  acres. 

Missiaaippi,  Jones  County,  St.  Stephens 
Meridian 

T  7  N,  R  13  W,  Sec.  33;  29  acres 

Mississippi,  Monroe  County,  Huntsvilie 
Meridian 

T  15  S,  R  17  W,  Sec.  1;  120  acres. 

Mississippi,  Pearl  River,  St.  Stephens 
Meridian 

T  4  S,  R  18  W.  Sec.  37;  26  acres. 

Chie  to  the  limited  scope  of  this  PA/ 
EA  process,  public  meetings  are  not 
scheduled. 
Bruce  E.  Dawson, 
District  Manager,  Jackson. 
|FR  Doc.  96-9970  Filed  4-22-96;  8:45  am] 
BILLMQ  COOE  4310-G.I-M 


[OR-058-1 430-01;  GP6-0072;  Ofl- 
48432(WASH)] 

Public  Land  Order  No.  7193; 
Withdrawal  of  Public  Lands  and 
Reserved  Minerals  for  Protection  of 
Yaldma  Firing  Center  Expansion; 
Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 
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summary:  This  order  withdraws 
6,640.02  acres  of  public  lands  from 
surface  entry  and  mining,  and  3,090.80 
acres  of  reserved  mineral  interests  from 
mining  for  a  period  of  5  years.  This  will 
protect  the  expansion  of  the  Yakima 
Firing  Center  for  the  Department  of  the 
Army,  Corps  of  Engineers,  pending  the 
processing  of  an  Engle  Act  withdrawal 
application.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  April  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  fbllovirs: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  and  entry  imder  the  general 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  the  mineral  leasing  laws,  to 
protect  lands  pending  action  on  an 
Engle  Act  withdrawal  appUcation: 

Willamette  Meridian 

Surface  and  Mineral  Estates 

T.  17  N.,  R.  20  E.. 
Sec.  22  SVt' 

Sec.  24!  S»/iSWV4  and  that  portion  of  the 
E>/^  lying  south  of  the  Interstate  Highway 
90  right-of-way; 
Sec.  26. 
T.  16  N.,  R.  21  E., 
Sec  4.  SWV4SWV4; 
Sec.  12,  SEV4; 

Sec.  18.  lots  1.  2,  3,  and  4,  E'/i,  and 
E»AWVi. 
T.  17  N.,  R.  21  E., 
Sec.  30,  lots  3  and  4; 
Sec  32.  NE'ASB'A. 
T.  16  N.,  R.  22  E., 
Sec.  2,  lots  1.  2,  3,  and  4,  SViN'/i,  and  S'A; 
Sec.  4,  lote  1.  2,  3,  and  4.  S'/tN'A,  and  S'/i; 
Sees.  10  and  14; 
Sec.  20,  SEy4SWy«; 
Sec.  22; 
Sec.  26,  N'A; 
Sec.  28,  N'/i. 
T.  16  N.,  R.  23  B., 
Sec.  18.  lots  3  and  4,  EViSWV4.  W'/iSEV.. 
and  that  portion  of  the  EViSE'A  lying 
westerly  of  the  westerly  right-of-way  lino 
of  Huntzinger  Road; 
Sec.  20,  that  portion  of  the  SW'/.  lying 
westerly  of  the  easterly  right-of-way  line 
of  the  railroad; 
Sec.  30,  lots  1  and  2.  NEVi.  and  EViNWV«. 

The  areas  descriljed  a^regate 
approximately  6,640.02  acres  of  public  lands 
in  Kittitas  County. 

2.  Subject  to  vaUd  existing  rights,  the 
reserved  mineral  interests  in  the 
follo%ving  described  lands  are  hereby 


withdra%vn  from  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1988)). 
but  not  from  the  mineral  leasing  laws: 

WiUamette  Meridian 

Mineral  Estate 

T.  16  N.,  R.  20  E., 

Sec.  12: 

Sec.  18,  lot  4  and  SEV4: 

Sec.  20.  S'A. 
T.  16  N.,  R.  21  E.. 

Sec  4,  lots  1,  2,  3,  and  4,  and  S*/&NBV4: 

Sec.  8. 
T.  17  N..  R.  21  E., 

Sec.  32,  SViSE'/i; 

Sec.  34.  W>/2. 
T.  16  N..  R.  22  E., 

Sec  12. 

The  areas  described  aggregate  3,090.80 
acres  of  reserved  minerals  in  Kittitas  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

4.  This  withdrawal  will  expire  5  years 
from  the  efiiective  date  of  this  order 
unless,  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
Section  204(0  of  the  Federal  Land 
PoUcy  and  Management  Act  of  1976, 43 
U.S.C.  1714(0  (1988).  the  Secretary 
determines  the  withdrawal  shall  be 
extended. 

Dated:  April  15. 1996. 
BobAmslrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  96-9898  Filed  4-22-96:  8:45  am] 
BNXMQ  OOOE  4310-31-P 


National  Park  Service 

Draft  Environmental  impact  Statement, 
Elwha  River  Ecosystem  Restoration 
Implementation,  Olympic  National 
Parfc.WA 

ACTION:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement. 


Room.  300  3rd  Ave.  West;  and  in  Port 
Angeles.  Washingtfm.  on  Wednesday, 
May  22. 1996,  from  1:30  to  4.00  p.m. 
and  from  5:30  to  9:00  p.m.  at  the  Vero 
Burton  Community  Center.  308  E.  4th 
Street 


SUMMARY:  This  notice  aimounoes  the 
availabiUty  of  a  draft  environmental 
impact  statement  (DEIS)  for  the 
restoration  of  the  Elwha  River 
Ecosystem  in  Olympic  National  Park. 
Washington.  This  notice  also  announces 
public  meetings  for  the  purpose  of 
receiving  comments  on  the  draft 
document. 

dates:  There  will  be  a  60-day  public 
review  period  for  comment  on  this 
dociunent.  Comments  on  the  DEIS 
should  be  received  no  later  than  June 
26. 1996.  Public  meetings  will  be  held 
in  Seattle.  Washington,  on  Tuesday, 
May  21, 1996,  from  5:30  to  9:00  p.m.  at 
The  Mountaineer's  Building,  Olympus 


:  Comments  on  the  DEIS 

should  be  submitted  to:  Sarah  Bransom, 
National  Park  Service— RP.  P.O.  Box 
25287.  Denver.  CO  80225-0287. 

Public  reading  copies  of  the  DEIS  will 
be  available  for  review  at  the  following 
locations: 
Office  of  Pubhc  Affairs.  National  Park 

Service.  Department  of  the  Interior. 

18th  &  C  Streets.  NW,  Washington,  DC 

20240,  Telephone:  (202)  208-6843 
Columbia/Cascades  System  Support 

Office,  National  Paii^  Service,  Rm. 

65b,  909  First  Ave..  Seattle,  WA 

98104-1060,  Telephone:  (206)  220- 

4154 
Olympic  National  Park,  Rational  Park 

Service.  600  E.  Park  Ave..  Port 

Angeles.  WA  98362.  Telephone:  (360) 

452-4501 
North  Olympic  Library  System,  Port 

Angeles  Branch,  207  S.  Lincohi  St., 

Port  Angeles,  WA,  Telephone:  (360) 

452-^253 
Government  Dociunents.  Seattle  PubUc 

Library,  1000  4th  Ave.,  Seattle,  WA 

98104-1193,  Telephone  (206)  386- 

4686 
Government  Publications.  Suzzallo 

Library,  University  of  Washington. 

'Seattle,  WA  98195,  Telephone:  (206) 

543-1937 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  Winter,  Elv^ia  River  Restoration 
Coordinator,  Olympic  National  Park, 
600  E.  Park  Ave.,  Port  Angeles,  WA 
98362,  Telephone:  (360)  452-0302.  A 
limited  number  of  copies  of  the  DEIS  are 
available  on  request. 
SUPPI^MBfTARY  MFORMATION:  In  1994 
and  1995,  draft  and  final  EISs  were 
released  which  determined  the 
Department  of  the  Interior's  policy  on 
Elwha  River  Restoration.  The  Record  of 
Decision  on  that  EIS  process, 
documenting  the  decision  to  purse 
removal  of  the  dams,  is  available  from 
the  Superintendent,  Olympic  National 
Park  at  the  above  addrcKss. 

This  document  and  analysis  has 
resulted  from  the  passage  of  Public  Law 
102-495,  the  Elwha  River  Ecosystem 
and  Fisheries  Restoration  Act  of  1992. 
The  DEIS  has  been  completed  by  the 
National  Park  Service  in  cooperation 
with  the  US  Fish  and  Wildlife  Service, 
Bureau  of  Reclamation,  Bureau  of 
Indian  Affairs,  and  the  Lower  Elwha 
Klallam  Tribe. 

This  draft  environmental  impact 
statement  on  implementing  ecosystem 
restoration  describes  and  analyzes  a 
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proposed  action  and  two  alternatives. 
Under  the  proposed  action,  the 
Secretary  of  the  Interior  would  remove 
both  the  Elwha  and  Glines  Canyon 
dams,  and  allow  natural  river  erosion  to 
transport  accumulated  reservoir 
sediments  to  the  ocean.  The  other 
alternatives  are:  remove  both  dams  and 
dredge  accumulated  sediments  into  a 
slurry  pipeline  for  transport  to  the 
ocean;  and  no  action — continue  to 
operate  the  dams  without  anadromous 
fish  mitigation. 

Impacts  are  analyzed  on  the  following 
topics:  fluvial  processes  and  sediment 
transport,  flooding,  groundwater, 
surface  water,  native  anadromous  and 
resident  fisheries,  vegetation,  wildlife, 
species  of  special  concern,  living  marine 
resources,  air  quality  and  noise,  cultural 
resources,  socioeconomics,  public 
health  and  safety,  traffic,  Indian  trust 
resources,  recreation,  land  use,  and 
aesthetics. 

All  review  comments  received  will 
become  part  of  the  public  record  and 
copies  of  comments,  including  names, 
addresses  and  telephone  numbers 
provided  by  respondents,  may  be 
released  for  public  inspection. 

Dated:  April  8,  1996 
Willum  C.  Walters, 

Deputy  Field  Director,  Pacific  West  Area, 

National  Park  Service. 

(FR  Doc.  96-9979  Filed  4-22-96;  8:45  am) 

BIUJNO  COM  4310-70-M 


National  Register  of  Historic  Places; 
Notiflcatlon  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  13,  1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Wasliington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by  May 
8,  1996. 
Carol  D.  Shuil, 
Keeper  of  the  National  Register. 

ARIZONA 

Maricopa  County 

Nohlechek.  Rhoda,  House,  )ct.  of  2nd  St.  and 
Date  Ave.,  NW  corner.  Wenden,  96000529 

ARKANSAS 

Benton  County 

Stroud  House  (Benton  County  MPS),  Jet.  of 
SE  F  St.  and  E.  Central  Ave..  SE  comer. 
Benton vi lie.  96000527 


Garland  County 

Hot  Springs  Railroad  Warehouse  Historic 
District,  401-439  Broadway.  Hot  Springs. 
96000526 

Lonoke  County 

Lonoke  Downtown  Historic  District,  Jet.  of 
Front  and  Center  Sts.,  Lonoke,  96000528 

FLORTOA 

Lee  County 

Gait  Island  Archeological  District 
(Archeological  Resources  of  the 
Caloosahatchee  Region  MPS),  Address 
Restricted.  St.  James  City  vicinity, 
96000531 

Pardo,  Mark  Shellworks  Site  (Archeological 
Resources  of  the  Caloosahatchee  Region 
MPS).  Address  Restricted,  Bokeelia 
vicinity,  96000533 

Useppa  Island  Site  (Archeological  Resources 
of  the  Caloosahatchee  Region  MPS), 
Address  Restricted,  Bokeelia  vicinity, 
96000532 

Leon  County 

Florida  Agricultural  and  Mechanical  College 
Historic  District,  Roughly,  Martin  Luther 
King  Blvd.  from  S.  Adams  St.  to  Wahnish 
Way.  Tallahassee,  96000530 

GEORGIA 

Oconee  County 

Bishop  Historic  District,  Roughly  along  Price 
Mill,  Old  Bishop  Rds.,  and  US  441  within 
the  Bishop  city  limits.  Bishop,  96000534 

MARYLAND 

Wicomko  County 

Whitehaven  Hotel,  Whitehaven  Rd.,  jet.  of 
Whitehaven  Rd.  and  River  St,  Whitehaven, 
96000535 

.  NEW  JERSEY 

Morris  County 

Palace  Theatre,  7  Ledgewood  Ave.,  Netcong, 
96000536 

Warren  County 

Bowerstown  Historic  District,  Roughly 
bounded  by  Bowerstown,  Plane  Hill, 
Lanning  and  Mine  Hill  Rds.,  Washington 
Township.  Belvidere  vicinity,  96000537 

TEXAS 

Galveston  County 

Silk  Stocking  Residential  Historic  District. 
Roughly  bounded  by  Ave.  K,  23rd  St.,  Ave. 
P.  and  26th  St..  Galveston,  96000539 

VIRGINIA 

AUmmarle  County 

East  Belmont,  W  side  of  VA  22,  jet.  of  VA  22 
and  Co.  Rt.  616.  Keswick  vicinity, 
96000540 

WISCONSIN 

Oconto  County 

Weber  Lake  Picnic  Ground  Shelter,  Jet.  of  WI 
32  and  NFS  2308,  Mountain,  96000541 

Vilas  County 

Anvil  L,ake  Campground  Shelter,  Jet.  of  Anvil 
Lake  Rd.  and  WI  70,  Eagle  River,  96000542 


In  order  to  assist  in  the  preservation  of  the 
following  property,  the  comment  period  has 
been  waived: 

NORTH  CAROLINA 

Macon  County 

Glen  Choga  Lodge,  50  Lodge  Rd..  Aquone 

vicinity.  96000538 
(FR  Doc.  96-9929  Filed  4-22-96:  8:45  am) 
MUMQ  OOOf  4310-7»-P 


DEPARTMENT  OF  JUSTICE 

Antitnist  Division 

Notica  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Cullan  Engineering 
Resaorch  Foundation  Cooperative 
Reaearch  Venture 

Notice  is  hereby  given  that,  on  June  6, 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Cullen  Engineering 
Research  Foimdation  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  a  research 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  Amoco  Corporation, 
Naperville.  IL;  Elf  Aquitaine,  Inc., 
Washington,  DC.  a  subsidiary  of  Societe 
Nationale  Elf  Aquitaine,  Paris,  France; 
Hydril  Company.  Houston.  TX;  Phillips 
Petroleum  Company,  Bartlesville,  OK; 
Exploration  and  Production  Technology 
Company,  a  division  of  Shell 
Exploration  and  Production  Company. 
Houston,  TX,  a  subsidiary  of  Royal 
Dutch/Shell  Group  of  Companies.  The 
Hague,  Netherlands;  University  of 
Houston— CEAC,  Houston,  TX;  and 
Cullen  Engineering  Research 
Foimdation.  Houston.  TX.  The  purpose 
of  the  venture  is  to  develop  the 
technology  to  overcome  the  barriers  to 
the  design,  manufacture,  and  utilization 
of  a  broad  range  of  long  continuous 
lengths  of  high  performance,  spoolable 
composite  tubing.  The  activities  of  the 
project  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology.  Department  of 
Commerce. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  96-9884  Filed  4-22-96;  8:45  am] 

BtUMQ  OOM  4410-01-H 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Joint  Industry  Program 

Notice  is  hereby  given  that,  on  March 
15.  1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Southwest  Research 
Institute  (SwRI)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  and  restating  the  nature 
and  objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  new 
participant  who  has  been  added  to  the 
venture  known  as  the  Joint  Industry 
Program  is:  Chevron  Research  and 
Technology  Company,  a  division  of 
Chevron  U.S.A..  hic,  Richmond.  CA. 
SwRI  wishes  to  restate  the  planned 
activities  of  JIP  because  the  originally 
published  notice  was  abbreviated  and 
did  not  sufficiently  state  these  activities. 
The  planned  research  activities  are  to 
develop  a  cost  effective  nondestructive 
evaluation  technique  whose  capabilities 
include  the  nonintrusive  inspection  of 
the  entire  cross  section  of  pipe  and  to 
detect  both  OD  and  ID  defects  without 
the  removal  of  insulating  material  at  a 
high  inspection  speed  with  a  short  set 
up  time  and  to  develop  a  field 
deployable  production  model 
magnetostrictive  sensor  (MsS)  for 
inspecting  and  detecting  corrosion  in 
insulated  piping  systems  found  in  the 
oil.  gas.  chemical  and  petrochemical 
industries  by  evaluating  the  operating 
range  of  the  MsS  technique  taking  into 
consideration  pipe  diameter,  grade, 
configuration,  wall  thickness, 
temperature  and  operating  pressure  of 
the  line  and  by  developing  instrument 
specifications  suitable  for  in-plant 
testing. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SwRI  intends 
to  file  additional  vmtten  notification 
disclosing  all  changes  in  membership. 

On  October  25. 1995.  Southwest 
Research  Institute.  (Joint  Industry 
Program,  JIP)  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 


Federal  Register  /  Vol.  61,  No.  79  /  Tuesday,  April  23,  1996  /  Notices 


17913 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  23. 1996  (61  FR  7020). 
Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  96-9883  Filed  4-22-96;  8:45  am) 

BIUJNO  COOC  4410-01-M 


Foreign  Claims  Settlement 
Commission 

Privacy  Act  of  1974;  New  System  of 
Records  Notice;  Alt>anlan  Claims 
Program 


agency:  Foreign  Claims  Settlement 

Commission;  Justice. 

ACTION:  Notice  of  new  system  of  records. 


representative,  if  any;  date  and  place  of 
birth  or  naturalization;  nature  and 
valuation  of  claim;  description, 
ownership,  and  value  of  property;  other 
evidence  establishing  entitlement  to 
compensation  for  claim. 

AUTHOMTY  FOR  HAMTENANCC  OF  THE  SVSTBI: 

Title  I.  International  Claims 
Settlement  Act  of  1949.  as  amended, 
and  the  Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Albania 
on  the  Settlement  of  Certain 
Outstanding  Claims  of  March  10, 1995 
(entered  into  force  April  18, 1995). 


summary:  The  Foreign  Claims 
Settlement  Commission  (FCSC)  hereby 
publishes  notice  of  the  establishment  of 
an  additional  records  system  to  be 
effective  as  of  May  24, 1996,  and 
designated  "FCSC-36,  Albania,  Claims 
Against."  This  records  system  will  be 
added  to  the  Commission's  current 
Privacy  Act  Systems  of  Records. 
DATES:  The  system  of  records  designated 
"FCSC-36,  Albania,  Claims  Against" 
shall  be  established  and  become 
effective  on  May  24, 1996,  as  published 
herein  unless  amended  by  notice 
published  prior  to  that  date.  The 
existing  systems  of  records  continue  in 
effect.  Comments  must  be  submitted  on 
or  before  May  24, 1996.    ^ 
AOOftESSES:  Any  person  interested  in 
commenting  on  this  systepi  may  do  so 
by  submitting  comments  in  writing  to 
the  Administrative  Office  of  the  Foreign 
Claims  Settlement  Commission,  600  E 
Stiwt,  NW.  Washington.  DC  20579. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Bradley.  Chief  Counsel. 
Foreign  Claims  Settlement  Commission. 
600  E  Stiwt  NW.  Room  6002, 
Washington.  DC  20579.  telephone  (202) 
616-6975.  fax  (r92)  616-6993. 

FCSC-36 

SYSTBiNAMC: 

Albania.  Claims  Against. 

SYSTEM  LOCATION: 

Foreign  Claims  Settlement 
Commission.  600  E  Street  NW,  Room 
6002.  Washington,  DC  20579. 

categories  of  mdivduals  coverb)  by  the 
system: 

Natural  and  juridical  p>ersons  who 
assert  claims  for  losses  of  property 
resulting  from  expropriation  or  other 
taking  by  the  Government  of  Albania. 

CATEOORES  OF  RECORDS  M  THE  SYSTEM: 

Claim  information,  including  name 
and  address  of  claimant  and 


ROUTWE  USES  OF  RECORDS  MAMTASB  M  THE 
SYSTEM,  MCUIDMO  CATEQOMES  OF  USERS  AM) 
THE  PURPOSES  OF  THE  uses: 

Records  are  used  for  the  purp)ose  of 
determining  the  validity  and  amount  of 
claims;  issuance  of  decisions  concerning 
eligibility  to  receive  compensation 
under  the  Act  and  Agreement; 
notifications  to  claimants  of  rights  to 
appeal;  and  preparation  of  certifications 
of  awards,  if  any.  to  the  Treasury 
Department  for  payment.  Names  and 
other  information  furnished  by 
claimants  may  be  used  for  verifying 
citizenship  status  with  the  Immigration 
and  Naturalization  Service.  The 
information  contained  in  this  system  of 
records  is  considered  by  the 
Commission  to  be  pubhc  information 
which  may  be  disclosed  as  a  routine  use 
to  interested  persons  who  make 
inquiries  about  the  claims  program  or 
individual  claims  therein,  including  but 
not  limited  to  Members  of  Congress  or 
Congressional  staff,  staff  of  the  Office  of 
Management  and  Budget,  other  persons 
interested  in  the  work  of  the 
Commission,  and  members  of  the  news 
media. 

Law  Enforcement:  In  the  event  that  a 
system  of  records  maintained  by  the 
FCSC  to  carry  out  its  functions  indicates 
a  violation  or  potential  violation  of  law. 
whether  civil  or  criminal  or  regulaton, 
in  nature  and  whether  arising  by  general 
statute  or  particular  program  statute  or 
order  issued  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal 
State,  local  or  foreign,  charged  with 
enforcing  or  implementing  the  statute, 
rule,  regulation  or  order  issued  pursuant 
thereto. 

A  record,  or  any  facts  derived 
therefrom,  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
FCSC  is  authorized  to  appear  or  to  the 
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Department  of  Justice  for  use  in  such 
prticeeding  when; 

i.  The  FCSC.  or  any  subdivision 
thereof,  or 

ii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity,  or 

iii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  FCSC 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  FCSC  to  be  arguably 
relevant  and  necessary  to  the  litigation 
and  such  disclosure  is  determined  by 
the  FCSC  to  be  a  use  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

POUaeS  AND  PRACTICES  FOR  8T0RINQ, 
RETRCVMQ.  ACCCSSMQ,  RETAMMQ,  AND 
OMPOSMQ  OF  RECORDS  W4  THE  SYSTEM: 

STORAOE: 

Paper  records  maintained  in  file 
folders. 

RETRCVABtUTY: 

Filed  numerically  by  claim  number. 
Alphabetical  index  used  for 
identification  of  claim. 

SAFEGUARDS: 

At  FCSC:  Building  employs  security 
guards. 

Records  are  maintained  in  a  locked 
room  accessible  to  authorized  FCSC 
personnel  and  other  persons  when 
accompanied  by  such  personnel. 

RETENTION  AND  OMPOSAL: 

Records  are  maintained  in  accordance 
with  5  U.S.C.  301.  Disposal  of  records 
will  be  in  accordance  with  44  U.S.C. 
3301-3314  when  such  records  are 
determined  no  longer  useful. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Administrative  Office,  Foreign  Claims 
Settlement  Commission.  600  E  Street, 
NW,  Room  6002,  Washington,  DC 
20579;  telephone  202-616-6975,  fax 
202-616-6993. 

NOTFICATION  PROCEDURE: 
Same  as  above. 

CONTESTWQ  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Claimant  on  whom  the  record  is 
maintained. 
David  E.  Bradley, 

Chief  Counsel 

|FR  Doc.  S6-9881  Filed  4-22-96;  8:45  am] 

BIUJNQ  COOC  441(MI1-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 


SunshiiM  Act  M««ting 

TIME  AND  DATES:  9:30  a.m..  Tuesday. 

April  30. 1996. 

PIJ^CE:  The  Board  Room.  5th  Floor.  490 

L'Enfant  Plaza.  S.W..  Washington.  D.C. 

20594. 

STATUS:  The  first  item  is  open  to  the 

public.  The  second  item  is  closed  to  the 

public  under  Exemption  10  of  the 

Government  in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

5745D— "Most  Wanted"  Safety 

Recommendations  Program:  Status  Report 

and  Suggested  Modifications. 
6661— Opinion  and  Order:  Petersen  v. 

Administrator.  Docket  SE-14007; 

disposition  of  Administrator's  appeal. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 

Dated:  March  19, 1996. 
Baa  Hardesty, 

Federal  Hegister  Liaison  Officer. 

[PR  Doc.  96-10081  Filed  4-19-96;  2:53  pm] 

BILUNQ  CODE  7Sa9-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Safety  Research  Review 
Committee;  Subcommittees  Meetings 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meetings. 

The  FRA  Subcommittee  will  hold  a 
meeting  on  May  13-14.  1996,  the  I&C 
and  Human  Factors  Subcommittee  on 
May  14-15, 1996,  and  the  Accident 
Analysis  Subcommittee  on  May  16-17. 
1996.  The  meetings  will  take  place, 
starting  at  8:00  am.  in  room  T-2B1.  Two 
White  Flint  North  (TWFN)  Building. 
11545  Rockville  Pike,  Rockville,  MD 
and  will  be  open  to  public  attendaiKe. 

I.  The  FRA  Subcommittee  will  review 
the  following  topics; 

(a)  The  accident  sequence  precursor 
program , 

(b)  research  supporting  risk  informed 
regulation,  and 

(c)  reactor  related  methods 
development. 

II.  The  I&C  and  Human  Factors 
Subcommittee  will  review  the  status  of 
the  issues  and  methods  currently  being 
addressed  in  the  RES  program  on 
Human  Factors  and  Instrumentation  and 
Control  Systems  including: 

(a)  Staffing  levels. 

(b)  root-cause  analysis. 


(c)  hybrid  control  rooms, 

(d)  organizational  factors, 

(e)  human-system  interfaces, 

(f)  NAS  study  and  workshop, 

(g)  total  systems, 

(h)  numerical  reliability  of  software 

(i)  programming  languages  and  CASE 
tools,  and 

(j)  digital  hardware  qualification. 

QI.  The  Accident  Analysis 
Subcommittee's  will  review  the 
following  topics: 

(a)  Assessment  of  RELAP  adequacy 
for  AP-600  analysis. 

(b)  plans  for  other  advanced  reactor 
thermal  hydraulic  work. 

(c)  status  of  high  bumup  fuel  work 

(d)  status  of  severe  accident  research 
program,  and 

(e)  .future  plans  beyond  ALWR  work. 
Det^ed  agendas  will  be  made 

available  at  the  meetings. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  presiding 
Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Subcommittee. 
Questions  may  be  asked  only  by 
members  of  the  NSRRC  Committee  and 
the  staff.  Persons  desiring  to  make  oral 
statements  should  notify  the  Nuclear 
Regulatory  Commission  staff  member 
named  below  as  far  in  advance  as  is 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portions  of  the 
meetings,  the  Subcommittees  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  topics  to  be  discussed. 

Further  information  regarding  topics 
to  be  covered,  the  rescheduling  and/ or 
cancellation  of  meeting  sessions,  and 
the  Chairmen's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  for 
discussion  can  be  obtained  by  a 
telephone  call  to  Dr.  Jose  Luis  M.  Cortez 
(telephone  301/415-6596)  between  9:00 
a.m.  and  4:30  p.m.  (EST).  Persons 
planning  to  attend  these  meetings  are 
urged  to  contact  the  above  named 
individual  one  or  two  business  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  April  16, 1996. 
loae  Luis  M.  Cortez. 

Senior  Research  Pmgram  Coordinator,  Office 

of  Nuclear  Regulatory  Research. 

(PR  Doc.  96-9924  Piled  4-22-96;  8:45  am] 


Guidelines  for  Preparing  and 
Reviewing  Applications  for  the 
Licensing  of  Non*Power  Reactors: 
Availability 

The  U.S.  Nuclear  Regulatory 
Conmiission  (NRC)  has  published 
NUREG-1537,  "Guidelines  for 
Preparing  and  Reviewing  Applications 
for  the  Licensing  of  Non-Power 
Reactors."  Part  1  of  NUREG-1537 
contains  format  and  content  guidance 
for  non-power  reactor  applicants  and 
licensees  and  Part  2  contains  a  standard 
review  plan  and  acceptance  criteria  for 
NRC  non-power  reactor  reviewers. 

The  format  and  content  guide  suggests 
a  imiform  format  for  presenting 
information  in  non-power  reactor 
applications,  helps  ensure  completeness 
of  information  provided,  assists  the 
Commission  staff  and  others  in  locating 
information,  and  aids  in  increasing  the 
efficiency  of  the  review  process.  The 
format  and  content  guide  represents  a 
format  for  non-power  reactor 
applications  that  is  acceptable  to  the 
NRC  staff.  Conformance  with  the  format 
and  content,  however,  is  not  required. 

The  standard  review  plan  ensures  the 
quality  and  uniformity  of  the  staff 
reviews,  makes  information  about 
regulatory  matters  concerning  NPRs 
widely  available,  and  improves  the 
understanding  of  the  staff  review 
process  by  interested  members  of  the 
non-power  reactor  community  and  the 
public. 

The  document  covers  all  aspects  of 
non-power  reactor  licensing.  The 
document  can  be  used  for  the 
construction  permit  and  the  initial 
operating  license,  license  renewal, 
license  amendment,  decommissioning 
and  license  termination,  and  highly 
enriched  to  low-enriched  urapium  core 
conversions.  There  is  also  an  appendix 
to  the  format  and  content  guide  that  lists 
selected  regulations  that  are  applicable 
to  non-power  reactors. 

NUREG-1537  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW. 
Washington.  DC  20555.  Copies  of  this 
document  can  also  be  purchased  firom 
the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington.  DC  20402-9828  or 
the  National  Technical  Information 
Service.  5285  Port  Royal  Road. 
Springfield.  VA  22161-0002. 


Dated  at  Rockville,  Maryland,  this  16th  day 
of  April.  1996. 

Por  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss,  Director 
Non-Power  Reactors  and  Decommissioning 
Project  Directorate,  Division  of  Reactor 
Program  Management,  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  96-9923  Piled  4-22-96;  8:45  am] 
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Sunshine  Act  Meeting 

AQB4CY  HOLDING  TW  MBETMG:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  April  22,  29,  May  6,  and 

13, 1996. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATtJS:  PubUc  and  Closed. 

MATTERS  TO  BE  CONSIDERS): 

Week  (rf  April  22 

There  are  no  meetings  scheduled  for  the 
week  of  April  22. 

Week  of  April  29— Tentative 

Friday,  May  3 

11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed] 
2:00  p.m. 
Meeting  with  ACMUI  and  Dr.  Robert  Adler 
on  Recommendations  of  NAS  Report  on 
Review  of  Medical  Use  Program  (Public 
Meeting) 
(Contact:  Larry  Camper,  301-415-7231) 

Week  of  May  6— Tentative 

Friday,  May  10 

10:00  a.m. 
Briefing  on  Severe  Accident  Master. 
Integration  Plan  (Public  Meeting) 
(Contact:  Themis  Speis,  301-415-6802) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  May  13— Tentative 

Monday,  May  13 

2:00  p.m. 
Briefing  by  Commonwealth  Edison  (Public 
Meeting) 

Wednesday,  May  15 

2:00  p.m. 
Briefing  on  Perforaiance  Assessment 
Program  in  HLW,  LLW,  and  SDMP 
(Public  Meeting) 
(Contact:  Norman  Eisenberg.  301-415- 
7285) 
3:30  p.m. 


Affirmation  Session  (Public  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  P&tiOH  FOR  MORE  MFORMATKM: 
Bill  Hill.  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it. 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch.  Washinglon,  D.C 
20555  (301-415-1963). 

In  addition,  distrilnition  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
albdnrcgov  or  gkt9nrc.gov. 

Dated:  April  18, 1996. 
William  M.  Hill.  |r.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
(PR  Doc  96-10117  Filed  4-19-96;  2:53  pm) 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  end  Detarrals 

April  12,  1996. 

Dear  Mr.  President:  In  accordance 
with  the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974. 1 
herewith  report  10  proposed  rescissions 
of  budgetary  resources,  totaling  $400.4 
million.  These  rescission  proposals 
affect  the  Department  of  Defense. 

Sincerely. 
William  J.  Clinton 

The  Honorable  Albert  Gore,  jr..  President  of 
the  Senate,  Washington.  DC  20510. 

April  12, 1996. 

Dear  Mr.  Speaker:  In  accordance  with 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974, 1 
herewith  report  10  proposed  rescissions 
of  budgetary  resources,  totaling  $400.4 
million.  These  rescission  proposals 
affect  the  Department  of  Defense. 

Sincerely, 
William  J.  Ointon 

The  Honorable  Newt  Gingrich.  Speaker  of  the 
House  of  Representatives.  Washington,  DC 
20515. 

BIUMO  OOOE  311S-01-P 
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Rescission 
No 


R96-11 
R96-12 
R96-13 
R96-15 
R96-14 
R96-16 


R96-17 
R96-18 
R96-19 
R96-20 


CONTENTS  OF  SPECIAL  MESSAGE 

(in  thousands  Of  dollars) 


Budgetary 
ITEM Rg^QMrcgg 

Department  of  Defense: 

Procurement: 

Aircraft  procurement,  Army 140,000 

Procurement  of  ammunition,  Army 47,200 

Other  procurement,  Anny 5,800 

Procurement  of  ammunition,  Navy  and  Marine  Corps 10,000 

Shipbuilding  and  conversion.  Navy 9,200 

National  guard  and  reserve  equipment 13,600 

Research,  Development,  Test,  and  Evaluation: 

Research,  development,  test,  and  evaluation,  Army 9,600 

Research,  development,  test,  and  evaluation.  Navy 39,800 

Research,  development,  test,  and  evaluation,  Air  Force 58,000 

Research,  development,  test,  and  evaluation, 

Defense-wide ^ 67,200 

Total,  rescissions 400,400 
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17«17 


R96-11 

DEPARTMENT  OF  DEFENSE 

PROCUREMENT 

Aircraft  Procurement,  Army 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61.  $140,000,000  are  rescinded. 


Rescission  Proposal  No.  RK-11 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  Of  PX.  93-344 


AGENCY: 

Department  of  Defense 


BUREAU: 

Procurement 


Appropriations  title  and  symbol: 
Aircraft  procurement.  Army 
216/82031 


OMB  identification  code: 
21-2031-0-1-051 


Grant  program: 

I       I     Yes 


No 


Type  of  account  or  fund: 

I        I     Annual 


New  budget  authority $ 

(P.L  104^1) 

Other  budgetary  resources..  $ 

Total  budgetary  resources...  $ 


1.547.6Q5.0QQ 

ILQSXLQQQ 

1. 564.605.000 


Amount  proposed  for 
rescission 


140  000.000 


Legal  authority  (in  addition  to  sec.  1012): 

[     I     AntidelJciency  Act 
I     I      Other 


X|      Multi-year:        September  30. 1998 

(expiration  date) 

I      No-Year 


Type  of  budget  authority: 

fX]     Appropriation 
j     I     Contract  authority 
I     I     Other 


JUSTIFICATION:  This  appropriation  provides  for  construction,  procurement,  production,  modification,  and  moderniza- 
tion of  aircraft,  equipment  Oncluding  ordnance),  ground  handling  equipment  and  spare  parts.  This  proposal  would 
rescind  appropriations  for  procurement  of  Kiowa  Warrior  aircraft.  Additional  Kiowa  Warrior  aircraft  are  not  required 
to  meet  early  deployment  requirements. 

ESTIMATED  PROGRAM  EFFECT:  The  Department  of  the  Arm/s  ability  to  accomplish  its  mission  successfully 
would  not  be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:    On  thousands  of  dollars): 
FY  1996  Outlay  Estimate 


'Outlay  Changes 


Without 
Rescission 

1,326,892 


With 
Rescission 

1,300,292 


FY  1996    FY  1997    FY  1998    FY  1999    FY  2000    FY  2001 

-4,900      -2.240 


-26.600     -43.120     -47.460     -15.260 


17918 


Federal  Register  /  Vol.  61.  No.  79  /  Tuesday,  April  23.  1996  /  Notices 


R96-12 

DEPARTMENT  OF  DEFENSE 

PROCUREMENT 

Procurement  of  Ammunition.  Army 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61.  $47,200,000  are  rescinded. 


Rescission  Proposal  No.  R96-12 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PX.  93-344    , 


AGENCY: 
Department  of  Defense 

New  budget  authority 

(P.L  104-61) 

Other  budgetary  resources- 
Total  budgetary  resources... 

$ 
$ 
$ 

1.103.085.000 

1.1 49.685.000 

BUREAU: 
Procurement 

Appropriations  tKle  and  symbol: 

Procurement  of  ammunition,  Army 

216/82034 

Amount  proposed  for 
rescission 

$ 

4L2Qflim 

OMB  identification  code: 

21-2034-0-1-051 

Legal  authority  (in  addition  to  sec.  1012): 

Antideficiency  Act 
Other 

Grant  program: 

Yes                  [x;      No 

Type  of  account  or  fund: 
Annual 

|X          Multi-y«a'"         September  30.  1998 

(expiration  date) 
No-Year 

Type  of  budget  authority: 
X       Appropriation 

Contract  authority 
Other 

JUSTIFICATION:  This  appropriation  provides  for  procurement,  production,  and  modification  of  ammunition  and 
accessories  for  specialized  equipment  and  training  devices.  This  proposal  would  rescind  appropriations  for  the  ARf^S 
Initiative  and  Provision  of  Industrial  Facilities.  Additional  resources  are  not  required  at  this  time  to  achieve  the 
objectives  of  these  programs. 

ESTIMATED  PROGRAM  EFFECT:  The  Department  of  the  Army's  ability  to  accomplish  its  mission  successfully 
would  not  be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:    On  thousands  of  dollars): 


FY  1 996  Outlay  Estimate 
Without  With 

Rescission  Rescission 


Outlay  Changes 


1.062.817 


1,046,297 


FY  1996         FY  1997         FY  1998         FY  1999         FY  2000         FY  2001 
-16.520  -9.440  -11.328  —  -5.192  -2,832 
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R96-13 

DEPARTMENT  OF  DEFENSE 

PROCUREMENT 

Other  Procurement.  Army 
Of  the  funds  made  available  under  this  heading  in  PubUc  Law  104-61,  $5,800,000  are  rescinded. 


Rescission  Proposal  No.  R96-13 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 


^^^ffim|M||MM|t'J» 

Report  Pursuant  to  SMrfioh  1012  of  PX.  93444 

•v'--. -,.;;/;: ;---;>.<;Ik 

-   - 

AGENCY: 
Department  of  Defense 

New  budget  authority 

(P.L  104-61) 

Other  budgetary  resources.. 

Total  budgetary  resources... 

$ 

S 
$ 

2.730.694.000 

lflZ.300.000 
2.832.994.000 

BUREAU: 
Procurement 

Appropriations  title  and  symbol: 
Other  procurement.  Army 
216/82035 

Amount  proposed  for 
rescission 

$ 

i^QQjm 

OMB  identification  code: 

21-2035-0-1-051 

Legal  authority  (in  addition  to  sec.  1012): 

1     Antideficiency  Act 
Other 

Grant  program: 

1            Yes 

X       No 

Type  of  account  or  fund: 

1            Annual 
X        Multi-year: 
No-Year 

September  30.  1998 
(expiration  date) 

Type  of  budget  authority: 
X       Appropriation 
1      Contract  authority 
Other 

JUSTIFICATION:  This  appropriation  provides  for  construction,  procurement,  production,  and  modification  of  vehicles, 
including  tactical,  support,  and  non-traclced  combat  vehicles;  communications  and  electronics  equipment  and  other 
support  equipment  This  proposal  would  rescind  appropriations  for  Automatit  Data  Processing  Equipment  (ADPE). 
ADPE  projected  requirements  will  be  met  without  these  funds. 

ESTIMATED  PROGRAM  EFFECT:  The  Department  of  the  Army's  ability  to  accomplish  its  mission  successfully 
would  not  be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:    On  thousands  of  dollars): 
FY  1996  Outlay  Estimate  


Outlay  Changes 


Without  With 

BfiSOSSiflD  EfiSasSJOn  FY  1996  FY  1997         FY  1998         FY  1999         FY  2000         FY  2001 


2,501,685 


2,500,682  -1,003 


-2,233 


-1,102 


-812 


-406 


-162 


UMI 
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R96-15 

DEPARTMENT  OF  DEFENSE 

PROCUREMENT 

Prcx:urement  of  Ammunition,  Navy  and  Marine  Corps 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61,  $10,000,000  are  rescinded. 


Rescission  Proposal  No.  R96-1$ 
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R9&-14 

DEPARTMENT  OF  DEFENSE 

PROCUREMENT 

Shipbuilding  and  Conversion,  Navy 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61,  $9,200,000  are  rescinded. 


Rescission  Proposal  No.  RM-14 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Soctlon  1012  of  PJLSJ-Wi 


AGENCY: 
Department  of  Defense 


BUREA 
Procurement 


Appropriations  title  and  symbol: 

Procurement  of  ammunition,  Navy  and 
Marine  Corps 

176/81508 


0MB  identification  code: 
17-1508-0-1-051 


Grant  program: 

□      Yes 


No 


New  budget  authority — 

(P.L  104-61) 

Other  budgetary  resources. 

Total  budgetary  resources- 


Amount  proposed  for 
rescission 


$  43P.Q53.QQQ 

$  iSLQQQjm 

$  A4Q0S3.Q00 

$  mOOQim 


Legal  authority  (in  addition  to  sec.  1012): 

I     I     AntklefidencyAct 
□     Other 


Type  of  account  or  fund: 

[     I      Annual 

V 

[X]      MultHyear:        g?ptpmber  30. 199S 

(expiration  date) 
I     1      No-Year 


Type  of  budget  authority: 

[X]     Appropriation 
j     I     Conuact  authority 
□     Other 


JUSTIFICATION    This  appropriation  provides  for  constructton.  procurement,  production,  and  modification  of 
ammunication  for  the  Navy  and  Marine  Corps.  This  proposal  would  rescind  appropriations  for  procurement  of 
81  mm  high-€xplosive  (HE)  ammunition.  The  current  inventory  of  this  ammunition  meets  projected  requirements. 

ESTIfMTED  PROGRAM  EFFECT:  The  DoD's  ability  to  accomplish  its  mission  successfully  would  not  be  affected 
by  this  rescission  proposal. 

OUTLAY  EFFECT;    0"  thousands  of  dollars): 


Outlay  Changes 


FY  1996  Outlay  Estimate 

R^dssion  E^m  FY  1996  FY  1997  FY  1998 FY1?99 FY200p FY2001 

-4.770  -2,400    •       -1.300  -900  -430  -100 


294,739 


289,969 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Punuant  to  Section  1012  of  PX^93444 


AGENCY: 
Department  of  Defense 

New  budget  authorly S       6.601  .ftSa.OOO 

(PL.  104-61) 

Other  budgetary  resources..        S 

BUREAU: 
Procurement 

Appropriations  title  and  symbol: 

Shipbuikftng  and  conversion.  Navy 

176A)1611 

Total  budpetary  resources...         S       6.601.958.000 

Amount  proposed  for 
rescission S              8200.000 

0MB  identification  code: 
17-1611-0-1-051 

Ugal  authority  (in  addiUon  to  sec  1012): 

1     1     Antidefidency  Act 
|_      Other 

Grant  program: 

1            Yes                  X       No 

Type  of  account  or  fund: 

I     Annual 

X         Muiti-yaar:        Septfernkj«r  30. 2000 
(expiration  date) 
1             No-Year 

Type  of  budget  authority: 
X       Appropriation 

Contract  authority 
|_      Other 

JUSTIFICATION:  This  appropriation  provides  for  construction,  acquisition,  or  conversion  of  Navy  vessels,  and 
procurement  of  critical,  long  leadtime  components  and  designs  for  vessels  to  be  constructed  or  converted  in  the 
future.  This  proposal  will  rescind  appropriations  for  procurement  of  Fast  Patrol  CrafL  The  current  inventory  of 
patrol  craft  meets  projected  requirements. 

ESTIMATED  PROGRAM  EFFECT:  The  Department  of  the  Navy's  ability  to  accomplish  Its  mission  successfully 
would  not  be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:    fin  thousands  of  dollars): 
FY  1996  Outlay  Estimate  


Outlay  Changes 


Without 
Rescission 

7.226.078 


With 
Rescission 

7,225,609 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


FY  2000 


FY  2001 


-469 


-1,684 


-2.006 


-1,711 


-1,325 


-1.030 


UMI 
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R96-16 

DEPARTMENT  OF  DEFENSE 

PROCUREMENT 

National  Guard  and  Reserve  Equipment 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61.  $13,600,000  are  rescinded. 
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R96-17 

DEPARTMENT  OF  DEFENSE 

RESEARCH.  DEVELOPMENT,  TEST,  AND  EVALUATION 

Research,  Development.  Test,  and  Evaluation.  Array 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61.  $9,600,000  are  rescinded. 


Rescission  Proposal  No.  R96-16 


Rescission  Proposal  No.  R96-17 


UMI 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORTTY 
Report  >ursuant  to  Section  1012  of  PX.  93-344 


AGENCY: 
Department  of  Defense 

New  tHidget  authority 

(P.L  104-61) 

Other  budgetary  resources.. 

Total  budgetary  resources... 

$ 
$ 
$ 

777.800  000 

BUREAU: 
Procurement 

Appropriations  title  and  symbol: 
National  guard  and  reserve  equipment 
976/80350 

777.800.000 

Amount  proposed  for 
resctsston 

$ 

13.600.000 

0MB  identification  code: 

97-0350-0-1-051 

Legal  authority  (in  addition  to  sec.  1012): 

1          Antideficiency  Act 
j Other 

Grant  program: 

1             Yes                   X       No 

Type  of  account  or  fund: 

Annual 

X          M,,lh-ypar          September  30.  1998 
(expiration  date) 
No-Year 

Type  of  budget  authority: 
X       Appropriation 

Contract  authoiity 
Other 

JUSTIFICATION    This  appropriation  provides  procurement  of  aircraft,  missiles,  tracked  combat  vehicles,  ammunition, 
other  weapons,  and  other  procurement  for  the  reserve  components  of  the  Armed  Forces.  This  proposal  would  rescind 
appropriations  for  procurement  of  miscellaneous  equipment  for  the  Marine  Corps  Reserve  and  C-26  aircraft.  Funding 
for  procurement  of  equipment  for  the  Marine  Corps  Reserve  is  provided  within  the  appropriation.  Procurement,  Marine 
Corps.  The  current  inventory  of  executive  transport  aircraft  exceeds  projected  requirements. 

ESTIMATED  PROGRAM  EFFECT:  The  DoD's  ability  to  accomplish  Its  mission  successfully  would  not  be  affected 
by  this  rescission  proposal. 


OUTLAY  EFFECT:    0"  thousands  of  dollars): 
FY  1996  Outlay  Estimate  


Outlay  Changes 


Without 
Rescission 

945.737 


With 
Rescission 

944,717 


FY  1996 


-1,020 


FY  1997 


FY  1998 


FY  1999 


FY  2000 


FY  2001 


-3,781 


-4,121 


-2.584 


-1.102 


-544 


W^^^^M 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Repbrt  Pursuant  to  Section  1012  of  fi.  93-344 


AGENCY: 

Department  of  Defense 

BUREAU: 

Research,  Development.  Test,  and  Evaluation 

Appropriations  title  and  symbol: 

Research,  development,  test,  and  evaluation, 
Army 

216/72040 


0MB  identification  code: 

21-2040-0-1-999 


Grant  program: 

□     Yes 


No 


Type  of  account  or  fund: 

I     I     Annual 

jXj      Multi-year:        September  30. 1997 

(expiration  date) 
(     I      No-Year 


New  budget  authority 

(P.L  104-61) 

Other  budgetary  resources- 
Total  tHidgetary  resources... 


$  4.781 .272000 
$  fl30.73S.7S1 
$     5712.007.751 


Amount  proposed  for 
rescission 


SLSQQ.QQO 


Legal  authority  (in  addition  to  sec.  1012): 

[     I     Antideficiency  Act 
□     Other 


Type  of  budget  authority: 

fX]      Appropriation 
[     I     Contract  authorit/ 
□      Other 


JUSTIFICATION:  This  appropriation  provides  for  basic  and  applied  sdentfic  research  and  development  test,  and 
evaluation,  including  maintenance,  rehabilitation,  and  lease  and  operation  of  facilities  and  equipment.  Funds  proposed 
for  rescission  are  for  Space  Applied  Technology,  Wave  Net  Technology.  Natural  Gas  Boiler  Demonstration,  and  Battery 
Maintainer  System.  Either  no  funding  for  these  projects  is  planned  after  FY  1996.  or  work  to  achieve  similar  ends  is 
funded  elsewhere. 

ESTIMATED  PROGRAM  EFFECT:  The  Department  of  the  Army's  ability  to  accomplish  its  mission  successfully 
would  not  be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:    fin  thousands  of  dollars): 
FY  1996  Outlay  Estimate  


Outlay  Changes 


Without 
Rescission 

5,082,522 


With 
Rescission 

5,077.050 


FY  1996 


FY  1997    FY  1998    FY  1999    FY  2000    FY  2001 


-5,472 


-3,264 


-509 


-173 


-77 


-48 
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R96-18 

DEPARTMENT  OF  DEFENSE 

RESEARCH,  DEVELOPMENT,  TEST,  AND  EVALUATION 

Research,  Development,  Test,  and  Evaluation,  Navy 
Of  the  huids  made  available  under  this  heading  in  Public  Law  104-61,  $39,800,000  are  rescinded. 


Rescission  Proposal  No.  R9S-18 


Federal  Register  /  Vol.  61,  No.  79  /  Tuesday,  April  23,  1996  /  Notices 


17925 


R96-19 

DEPARTMENT  OF  DEFENSE 

RESEARCH.  DEVELOPMENT,  TEST,  AND  EVALUATION 

Research,  E)evelopment,  Test,  and  Evaluation,  Air  Force 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61,  $58,000,000  are  rescinded. 


Rescission  Proposal  No.  R96-19 


UMI 


PROPOSEO  RESCISSiON  OF  BUDGET  AUTHORITY 
Raport  Pursuant  to  8«fCllbii  1012  o(iM.^^9^ 


AGENCY: 
Department  of  Defense 


BUREAU: 

Research.  Development.  Test,  and  Evaluation 


Appropriations  titla  and  symbol: 

Research,  development,  test,  and  evaluation. 
Navy 

176/71319 


0MB  identification  code: 

17-1319-0-1-051 


Grant  program: 

□     Yes 


No 


Type  of  account  or  fund: 

I     I     Annual 

[X]      MulU-year:        September  30. 1997 

(expiration  date) 
I     I      No-Year 


New  tHidget  authority 

(P.L  104-61) 

Other  budgetary  resources.. 

Total  budgetary  resources... 


$     aS86.70Q.000 
$     8612.350^94 


Amount  proposed  for 
rescission 


3i£SlQjm 


Legal  authority  (in  addition  to  sec.  1012): 

I     I     Antideficiency  Act 
I     I     Other 


Type  of  budget  authority: 

[X]     Appropriation 
I     I     Cont.'act  authority 

[~~|     Other  . 


JUSTIFICATION:  This  appropriation  provides  for  basic  and  applied  scientific  research,  development,  test,  and 
evaluation,  including  maintenance,  rehabilitation,  and  lease  and  operation  of  facilities  and  equipment  Funds  proposed 
for  rescission  are  for  Air  Systems  and  Weapons  Advanced  Technology  (Advanced  Antiradiation  Guided  Missile), 
Submarine  Tactical  Warfare  Systems  (Submarine  Special  Operations  Support  Development),  and  Medical  Develop- 
ment (General  Medical  Development  and  Blood  Storage  Research).  No  funding  for  these  projects  is  planned  after 
FY  1996,  or  work  to  achieve  similar  ends  is  funded  elsewhere. 

ESTIMATED  PROGRAM  EFFECT:  The  Department  of  the  Navy's  ability  to  accomplish  its  mission  successfully  vt^ould 
not  be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:    0"  thousands  of  dollars): 
FY  1 996  Outlay  Estimate  


Outlay  Changes 


Without 
Rescission 

8,397,081 


With 

Rescission 

8,374,833 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


FY  2000 


FY  2001 


-22,248 


-12,537 


-3,264 


-796 


•438 


-159 


^ 


iii-y^'^:^"^ 


PROPOSED  RESaSSION  OF  BUDGET  AUTHORITY 
f       Report  Pursuant  to  Section  1012  of  PX.  93-344 


AGENCY: 
Department  of  Defense 

New  budget  authority 

(P.L  104-61) 

Other  budgetary  resources.. 

Total  budgetary  resources... 

S      12.845.476.000 
i       2.100.000.000 
S      14  945.476.000 

BUREAU: 

Research.  Development  Test  and  Evaluation 

Appropriations  title  and  symbol: 

Research,  development  test  and  evaluation, 
Air  Force 

576/73600 

Amount  proposed  for 
rescission        ., ..■,,. 

$          SLOOtLOflQ 

0MB  identification  code: 
57-3600-0-1-051                                i 

Legal  authority  (in  addition  to 
Antideficiency  Act 
Other 

sec.  1012): 

Grant  program: 

Yes                  X       No 

Type  of  account  or  fund: 

Annual 

X        M.iltUyear         September  30. 1997 
(expiration  date) 
No-Year 

Type  of  budget  authority: 
X       Appropriation 
'     j      Contract  authority 
Other 

n; 

JUSTIFICATION:  This  appropriation  provides  for  k>asic  and  applied  scientific  research,  development  test  and 
evaluation,  including  maintenance,  rehabilitation,  and  lease  and  operation  of  facilities  and  equipment  Funds  proposed 
for  rescission  are  for  Metal  Fatigue  Monitoring  Technology  and  Infrared  Signature  Control.  Also  proposed  for 
rescission  is  funding  for  Space  and  Missile  Tracldng  Systems  Low.  Acceleration  of  this  project  is  not  needed. 

ESTIMATED  PROGRAM  EFFECT:  The  Department  of  the  Air  Force's  ability  to  accomplish  its  mission  successfully 
would  not  be  affected  by  this  rescission  proposal.  ^ 


OUTLAY  EFFECT:    0"  thousands  of  dollars): 
FY  1 996  Outlay  Estimate  


Outlay  Changes 


Without 
Rescission 

11,953,848 


With 
Rescission 


FY  1996    FY  1997    FY  1998    FY  1999    FY  2000    FY  2001 


11,930,648    -23,200 


-26.564 


-4.988 


-2,030 


-870 


-116 


17926 


Federal  Register  /  Vol.  61.  No.  79  /  Tuesday.  April  23.  1996  /  Notices 


R96-20 

DEPARTMENT  OF  DEFENSE 

RESEARCH,  DEVELOPMENT,  TEST,  AND  EVALUATION 

Research,  Development.  Test,  and  Evaluation,  Defense-Wide 
Of  the  funds  made  available  under  this  heading  in  Public  Law  104-61,  $67,200,000  are  rescinded. 


Rescission  Proposal  No.  R9&-20 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PX.  93444 


AGENCY: 

Department  of  Defense      

BUREAU: 

Research.  Development,  Test,  and  Evaluation 

Appropriations  title  and  symbol: 

Research,  development,  test,  and  evaluation 
Defense-wide 

976/70400 


OMB  identification  code: 
97-0400-O-1-O51 


Grant  program: 
□     Yes 


No 


Type  of  account  or  fund: 

I     I     Annual 

[X]      Multi-year:        September  3Q>K997 
(expiration  date)     \ 
□     No-Year 


New  k>udget  authority 

(P.L  104-61) 

Other  budgetary  resources.. 

Total  budgetary  resources... 


$  B244.77S.QQ0 
$  216^5000 
$     9  461.Q40.000 


Amount  proposed  for 
rescission 


SLZQtLQflfl 


Legal  authority  (in  addition  to  sec.  1012): 

I     I     AntidefidencyAct 

[~~1     Other  _: 


Type  of  budget  authority: 

[X]     Appropriation 
I     I     Contract  authority 
□     Other 


JUSTIFICATION:  This  appropriation  provides  for  basic  and  applied  scientific  researph,  development  test  and 
evaluation,  including  maintenance,  rehabilitation,  and  lease  and  operation  of  fadlities  and  equipment  Funds  proposed 
for  rescission  are  for  Anti-Satellite  (ASAT).  Natural  Language  Text,  Software  Manager's  Networii,  Rapid  Acquisition 
of  Manufactured  Parts.  Integrated  Weapons  System  Data  Base.  Small  Satellites,  and  Point  Source  X-ray  Lithography. 
No  funding  for  these  projects  is  planned  after  FY  1996,  or  work  to  achieve  similar  ends  is  funded  elsev»<here. 

ESTIMATED  PROGRAM  EFFECT:  The  DoD's  ability  to  accomplish  its  mission  successfully  would  not  be  affected 
by  this  rescission  proposal. 


OUTLAY  EFFECT:    On  thousands  of  dollars): 
FY  1 996  Outlay  Estimate  


Outlay  Changes 


Without 
Rescission 

9,055,535 


With 
Rescission 

9.026.303 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


FY  2000 


FY  2001 


-29.232 


-26.880 


-8.064 


-1,008 


-1.008 


-269 


|FR  Doc.  96-9902  Filed  4-22-96;  8:45  am| 
BIUJNG  COOC  3110-01-C 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestiTMnt  Company  Act  Release  No. 
21900;  International  Series  Release  No.  970; 
812-M68] 

Emerging  Markets  Qrovirth  Fund,  Inc., 
et  al.;  Notice  of  Application 

April  17.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

MOTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  Emerging  Marlcets  Growth 
Fund,  Inc.  (the  "Fund"),  New  Asia  East 
Investment  Fund  Ltd.  (the  "New  Asia 
Fund"),  Capital  International  Emerging 
Marlcets  Fund  ("CIEMF"),  Capital 
International,  Inc.  (the  "Manager")  and 
The  Capital  Group  Companies,  Inc.  (the 
"Capital  Group"). 
RELEVANT  ACT  SECTIONS:  Order  of 
exemption  requested  pursuant  to 
section  6(c)  of  the  Act  from  section 
12(d)(1)  of  the  Act,  pursuant  to  sections 
6(c)  and  17(b)  of  the  Act  from  section 
17(a)  of  the  Act.  and  pursuant  to  rule 
17d-l  under  the  Act  permitting  certain 
joint  transactions  in  accordance  with 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  the  Fund  to  invest 
up  to  1%  of  its  assets  in  the  New  Asia 
Fund,  an  affiliated  closed-end  Singapore 
investment  company  that  invests  in 
securities  of  companies  in  East  and 
Southeast  Asia. 

FILING  DATES:  The  application  was  filed 
on  November  30, 1995  and  amended  on 
February  14.  1996  and  on  March  25. 
1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 

Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  13, 1996  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants,  c/o  Capital  International, 
Inc.,  11100  Santa  Monica  Boulevard. 


Los  Angeles.  California  90025,  Attn.: 
Roberta  A.  Conroy,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund,  a  Maryland  corporation, 
registered  under  the  Act  as  a  closed-end 
diversified  management  investment 
company  on  June  2, 1986.  The  Fund's 
investment  objective  is  to  seek  long- 
term  capital  growth  through  investment 
in  equity  securities  of  issuers  in 
developing  countries.'  The  Fund  invests 
primarily  in  securities  that  are  listed  on 
a  securities  exchange  or  are  actively 
traded  in  an  over-the-counter  market  in 
developing  countries.  Under  a 
fundamental  investment  policy,  the 
Fund  may  not  acquire  any  security  if  the 
acquisition  would  result  in  the  Fund 
owning  more  than  10%  of  the 
outstanding  voting  securities  of  any  one 
issuer. 

2.  Of  the  Fund's  fifteen  directors, 
eleven  are  not  "interested  jjersons"  of 
the  Fund  ("Independent  Directors"). 
Seven  of  the  Independent  Directors 
represent  institutional  shareholders  of 
the  Fund  and  three  Independent 
Directors  represent  former  shareholders 
of  the  Fund.  All  but  one  of  the 
Independent  Directors  are  full-time 
investment  professionals  who  act  in  that 
capacity  for  their  respective  employers. 

3.  The  Fund's  suitability  standards 
require  each  institutional  investor  in  the 
Fund  that  is  a  "company,"  as  defined  in 
the  Act,  to  have  total  assets  in  excess  of 
$5  million.  An  investor  who  is  a  natural 
person  must  be  an  "accredited  investor" 
as  defined  in  Regulation  D  under  the 
Securities  Act  of  1933  ("Securities 
Act").  The  minimum  initial  investment 
in  the  Fund  is  $100,000.  and  $25,000  for 
subseauent  investments. 

4.  Tne  Fund  proposes  to  invest  up  to 
1%  of  its  assets  in  the  New  Asia  Fund. 
The  New  Asia  Fund  is  a  closed-end 
investment  company  incorporated  in 
Singapore.  The  New  Asia  Fund's 


'  The  Commission  also  granted  exempli ve  relief 
to  permit  the  Fund  to  invest  in  the  New  Europe  East 
Investment  Fund,  an  affiliated  closed-end 
Luxembourg  investment  company  that  invests  in 
equity  securities  in  Eastern  Europe  and  the  former 
Soviet  republics.  See  Investment  Comf>any  Act 
Release  Nos.  20236  (Apr.  20.  1994)  (notice)  and 
20305  (May  17,  1994)  (order). 


investment  objective  is  to  seek  long- 
term  capital  appreciation  through 
investment  in  companies  doing  the 
majority  of  their  business  in  the 
countries  of  East  and  Southeast  Asia 
that  are  member  countries  of  the  Asian 
Development  Bank. 

5.  The  New  Asia  Fund  is  privately 
offering  two  classes  of  securities  in 
several  tranches:  (i)  Voting  preferred 
shares  ("A  Shares")  and  (ii)  non-voting 
preferred  shares  ("B  Shares") 
(collectively,  the  "Shares").  The  par 
value  per  Share  and  subscription  price 
per  Share  are  $0.01  and  $10.00, 
respectively.  All  subscriptions  must  be 
for  A  Shares,  unless  legal,  tax  or 
contractual  restrictions  limit  a 
subscriber's  ownership  of  voting 
securities.  In  that  case,  an  investor  must 
subscribe  for  the  maximum  number  of  A 
Shares  it  is  able  to  hold  and  thereafter 
subscribe  for  B  Shares. 

6.  The  New  Asia  Fund  offers  and  sells 
Shares  only  to  a  limited  number  of 
investors.  The  Shares  are  not  listed  on 
any  stock  exchange  and  they  may  not  be 
offered  or  sold  in  the  United  States  or 
to  any  United  States  person,  unless  the 
person  is  an  "accredited  investor"  as 
defined  in  Regulation  D  under 
Securities  Act.  The  Shares  are  not 
redeemable,  and  the  New  Asia  Fund    ' 
presently  does  not  intend  to  repurchase 
the  Shares. 

7.  Applicants  represent  that  the  New 
Asia  Fund  is  currently  not  subject  to 
registration  under  section  7(d)  of  the 
Act.  Section  7(d)  prohibits  an 
investment  comjiany  organized  outside 
the  United  States  from  using  the  mails 
or  any  means  or  instrumentality  of 
interstate  commerce  to  offer,  sell,  or 
deliver  after  sale,  in  connection  with  a 
public  offering,  any  security  of  which 
the  company  is  the  issuer. 

8.  The  Fund  proposes  to  invest  $43 
million,  approximately  1%  of  its  assets, 
to  acquire  the  New  Asia  Fund's 
securities.  To  comply  with  its 
fundamental  investment  policy,  the 
Fund  would  invest  in  a  combination  of 
A  Shares  and  B  Shares  so  that  it  would 
hold  between  3%  and  10%  of  the  total 
voting  power,  but  approximately 
30.71%  of  the  economic  power,  of  the 
New  Asia  Fund  ("Froposied 
Investment"). 

9.  CIEMF,  an  investment  company 
organized  and  operated  outside  the 
United  States,  has  invested  $5  million  to 
acquire  approximately  3.57%  of  the 
New  Asia  Fund's  securities  and 
approximately  3%  of  its  voting  stock 
CIEMF  anticipates  acquiring  both  A  and 
B  Shares. 

10.  The  Capital  Group,  the  indirect 
parent  company  of  the  Manager,  has 
invested  approximately  S3  million  to 
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acquire  the  New  Aisa  Fund's  A  Shares, 
which  will  represent  approximately 
2.14%  of  the  New  Asia  Fimd's  securities 
and  2.76%  of  its  voting  securities. 

11.  The  Manager,  an  investment 
adviser  registered  under  the  bivestment 
Advisers  Act  of  1940  ("Advisers  Act"), 
advises  the  Fund,  the  New  Asia  Fund 
and  CIEMF.  Under  an  investment 
advisory  and  service  agreement 
currently  in  force  between  the  Fund  and 
the  Manager,  the  Fund  pays  the 
Manager  a  fee.  To  avoid  the  possibility 
that  the  Manager  would  receive 
duplicate  fees  from  the  Fund  and  the 
New  Asia  Fund,  the  Manager  will  waive 
its  management  fee,  including 
administrative  fees,  with  respect  to  the 
Fund's  net  assets  represented  by  the 
Proposed  Investment.  Specifically,  the 
Fund's  aggregate  net  assets  will  be 
adjusted  downward  by  the  amount 
invested  in  the  New  Asia  Fund  prior  to 
determining  the  Manager's  fee.  While 
the  Fund  does  not  have  an  expense  cap 
arrangement  with  the  Manager,  the 
Fund  is  subject  to  mandatory  exf>ense 
cap  limitations  imposed  by  state 
regulatory  authorities.  Any  applicable 
expense  cap  limitation  or  fee  waiver 
will  not  limit  the  Manager's  fee  waiver 
with  respect  to  the  Fund's  investment  in 
the  New  Asia  Fund. 

12.  As  investment  adviser  to  the  New 
Asia  Fund,  the  Manager  will  receive  an 
advisory  fee  at  the  rate  of  2%  per  annum 
of  net  asset  value,  as  determined  on  the 
last  business  day  of  each  quarter. 
However;  until  the  Manager  invests 
90%  of  the  proceeds  raised  by  all 
tranches  of  the  offering,  the  advisory  fee 
for  the  uninvested  portion  shall  be  .90% 
per  annum.  The  New  Asia  Fund  will  not 
pay  an  advisory  fee  on  the  value  of 
securities  held  in  any  investment 
vehicle  that  pays  management  and 
advisory  fees  to  an  afHliate  of  the 
Capital  Group. 

13.  The  New  Asia  Fund  will  also  pay 
the  Manager  an  inventive  fee  equal  to 
20%  of  any  amount  available  for 
distribution  to  the  Ne.w  Asia  Fund 
shareholders,  to  be  calculated  and 
accrued  immediately  prior  to  any 
distribution.  However,  no  incentive  fee 
will  be  charged  unless  and  until  the 
New  Asia  Fund  shareholders  have 
recovered  through  distributions  the 
entire  amount  of  their  original 
subscriptions  for  Shares,  plus  a  return  at 
the  rate  of  9%  per  annum 
(compounded)  on  the  original 
subscription.  Applicants  represent  that 
the  incentive  fee  arrangement  complies 
with  the  safe  harbor  of  rule  205-3  under 
the  Advisers  Act. 

14.  Section  18(i)  of  the  Act  provides 
tbat  each  share  of  stock  issued  by  a 
registered  management  investment 


company  shall  be  voting  stock  and  shall 
have  equal  voting  rights,  except  as 
provided  in  section  18(a)  of  the  Act. 
Although  the  New  Asia  Fund  is  not 
subject  to  section  18(i),  applicants 
represent  that  the  New  Asia  Fund's 
capital  structure  does  not  present  any  of 
the  potential  harms  that  section  18(i) 
was  intended  to  address.  The  New  Asia 
Fund  tailored  the  voting  rights  of  the 
Shares  to  satisfy  the  needs  of  certain 
prospective  investors,  all  of  whom  are 
sophisticated,  institutional  investors. 
Applicants  represent  that  such  investors 
will  understand  a  capital  structure  that 
was  created  to  suit  their  needs. 

Applicants'  Legal  Analysis 

Section  12(d)(1) 

1.  Section  12(d)(l)(A)(i)  provides  that 
no  registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock. 
The  New  Asia  Fund  may  be  considered 
an  investment  company  for  purposes  of 
section  12(d)(1),  and  therefore,  the 
Proposed  Investment  may  be  subject  to 
section  12(d)(1). 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  persons  or  transactions  if, 
and  to  the  extent  that,  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  AppUcants 
request  an  order  under  section  6(c) 
exempting  them  froip  section 
12(d)(l)(A)(i)  to  permit  the  Fund  to 
purchase  more  than  3%  but  less  than 
10%  of  the  outstanding  voting  securities 
of  the  New  Asia  Fund. 

3.  Section  12(d)(l]  was  intended  to 
mitigate  or  eliminate  actual  or  potential 
abuses  that  might  arise  when  one 
investment  company  acquires  shares  or 
another  investment  company.  These 
abuses  include  the  acquiring  fund 
imposing  undue  influence  over  the 
management  of  the  acquired  fiind 
through  the  threat  of  large  scale 
redemptions,  the  acquisition  by  the  » 
acquiring  company  of  voting  control  of 
the  acquiring  company,  the  layer  of 
sales  charges,  expenses,  and  fees,  and 
the  creation  of  a  complex  structure  that 
may  prevent  shareholders  from 
ascertaining  the  true  value  of  their 
investments. 

4.  Applicants  believe  that  the 
Proposed  Investments  creates  none  of 
the  perceived  abuses  addressed  by 
section  12(d)(1).  The  Fund  would  not 
exercise  any  influence  over  the 
management  of  the  New  Asia  Fund  by 
the  threat  of  redemptions.  Because  the 


New  Asia  Fund  is  a  closed-end  fund,  its 
Shares  are  not  redeemable  and  it  does 
not  need  to  have  cash  on  hand  to  cover 
redemptions  by  shareholders.  In 
addition,  because  the  Fund  is  also  a 
closed-end  fund,  its  liquidity  needs  are 
not  significant. 

5.  'To  minimize  the  risk  that  the  Fund 
would  exercise  voting  control  over  the 
New  Asia  Fund  to  the  detriment  of  the 
New  Asia  Fund  or  its  shareholders,  the 
Fund  will  have  its  A  Shares  voted  by  an 
independent  director  designated  to  act 
in  such  capacity. 

6.  The  Proposed  Investment  would 
contain  no  improper  layering  of  sales 
charges  or  advisory  fees.  Shareholders 
of  the  Fluid  and  the  New  Asia  Fimd  do 
not  pay  any  sales  charge,  redemption  fee 
or  distribution  fee.  In  addition,  the 
Manager  will  exclude  the  assets  with 
respect  to  the  Proposed  Investment  in 
calculating  the  Fund's  management  fees. 

7.  Applicants  believe  that  me 
Proposed  Investment  will  not  result  in 
a  complex  structure  that  could  not  be 
understood  by  the  Fund  or  its 
shareholders.  The  New  Asia  Fund's 
ofl'ering  of  A  and  B  Shares  is  designed 
to  accommodate  the  needs  of  its 
sophisticated,  institutional 
shareholders.  In  addition,  the  New  Asia 
Fund  has  created  procedures  to 
accurately  determine  the  net  assets 
value  of  its  Shares,  which  will  allow  the 
value  of  the  Fund's  investment  in  the 
New  Asia  Fund  to  be  easily  and 
accurately  determinable. 

Section  17(a) 

8.  Section  17(a)  makes  it  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company  to  sell  securities 
to,  or  purchase  securities  from,  the 
company.  Section  2(a)(3)(C)  of  the  Act 
defines  an  "affiliated  person"  to  include 
"any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  such  other 
person."  In  addition,  under  section 
2(a)(3)(E),  an  investment  adviser  to  an 
investment  company  is  an  "affiliated 
person"  of  such  company.  The  Fund, 
the  New  Asia  Fimd,  and  CIEMF  may  be 
deemed  to  be  under  common  control 
because  the  Manager  is  the  investment 
adviser  to  each  of  them.  Therefore,  the 
New  Asia  Fund  may  be  affiliated  with 
the  Fund,  and  section  17(a)  may 
prohibit  the  New  Asia  Fund  h-om  selling 
its  Shares  to  the  Fund. 

9.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
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investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 
Apphcants  request  an  exemption  under 
sections  6(c)  and  17(b)  to  permit  the 
New  Asia  Fund  to  sell  its  Shares  to  the 
Fund.2 

10.  Applicants  believe  that  the 
Proposed  Investment  satisfies  the 
standards  of  sections  6(c)  and  17(b).  The 
Fund  will  purchase  Shares  of  the  New 
Asia  Fund  at  the  same  purchase  price 
and  on  the  same  basis  as  all  other 
purchasers  of  Shares.  In  addition,  the 
Proposed  Investment  is  consistent  with 
the  Fund's  investment  objectives  and 
policies  as  set  forth  in  the  Fund's 
registration  statement.  Applicants  also 
believe  that  the  Proposed  Investment  is 
consistent  with  the  general  purposes  of 
the  Act. 

Section  1 7(d)  and  Rule  1 7d-l 

11.  Section  17(d)  prohibits  an 
afniiated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  person,  acting  as 
principal,  from  effecting  any  transaction 
in  which  such  investment  company  is  a 
joint,  or  joint  and  several,  participant 
with  such  person  in  contravention  of 
SEC  rules  and  regulations.  Rule  17d-l 
provides  that  an  affiliated  person  of  a 
registered  investment  company  or  an 
afniiated  person  of  such  person,  acting 
as  principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement.  The 
Proposed  Investment  may  constitute  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l. 

12.  Applicants  believe  that  the 
Proposed  Investment  satisfies  the  rule 
17d-l  standards.  Applicants  represent 
that  the  Fund's  board  approved  the 
investment  by  the  Fund  after  carefully 
considering  all  relevant  factors.  All 
purchasers  of  the  New  Asia  Fund  Shares 
will  receive  equal  treatment,  and  no  one 
participant  will  be  favored  over  any 
other  in  any  respect. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  Manager  will  waive  its 
management  fee  (which  includes 


^Section  17(b)  applies  to  specific  proposed 
transactions  and  not  to  an  ongoing  series  of  future 
transactions.  See  Keystone  Custodian  Funds.  21 
S.E.C.  295.  298-299  (1945).  Section  6(c)  can  be  used 
to  grant  relief  from  section  17(a)  for  an  ongoing 
series  of  future  transactions. 


administrative  fees)  with  respect  to  the 
Fund's  net  assets  represented  by  the 
Fund's  Proposed  Investment  in  the  New 
Asia  Fund.  To  effectuate  this  waiver. 
Fund  assets  represented  by  the  Shares 
purchased  by  the  Fund  under  the 
Proposed  Investment  will  be  excluded 
from  the  net  assets  of  the  Fund  in  the 
calculation  of  the  Manager's  fee.  As 
such  waiver  relates  to  the  Manager's  fee 
schedule,  any  Fund  assets  invested  in 
the  New  Asia  Fimd  will  be  excluded 
from  the  Fund's  assets  before  any  fee 
calculation  is  made;  thus,  the  Fund's 
aggregate  net  assets  will  be  adjusted  by 
the  amount  invested  in  the  New  Asia 
Fund  prior  to  determining  the  fee  based 
on  the  Manager's  fee  schedule  (the 
amount  waived  pursuant  to  this 
procedure  shall  be  defined  as  the 
"Reduction  Amount"  for  purposes  of 
condition  4  below). 

2.  Any  fees  payable  by  the  Fund  to  the 
Manager  so  excluded  in  connection 
with  the  Proposed  Investment,  as 
described  herein,  will  be  excluded  for 
all  time,  and  will  not  be  subject  to 
recoupment  by  the  Manager  or  by  any 
other  investment  adviser  at  any  other 
time. 

3.  The  Fund's  Proposed  Investment  in 
the  Shares  will  be  limited  to  1%  of  the 
Fund's  total  assets,  taken  at  the  time  of 
the  Fund's  subscription. 

4.  If  the  Manager  waives  any  portion 
of  its  fees  or  bears  any  portion  of  its 
expenses  in  respect  of  the  Fund  (an 
"Expense  Waiver"),  the  adjusted  fees  for 
the  Fund  (gross  fees  minus  Expense 
Waiver)  will  be  calculated  without 
reference  to  the  Reduction  Amount. 
Adjusted  fees  then  will  be  reduced  by 
the  Reduction  Amount.  If  the  Reduction 
Amount  exceeds  adjusted  fees,  the 
Manager  will  reimburse  the  Fund  in  an 
amount  equal  to  such  excess. 

5.  The  Shares  owned  by  the  Fund  will 
be  voted  by  an  independent  director 
designated  to  act  in  such  capacity. 

6.  Capital  Group,  CIEMF,  and  any 
other  Capital  Group  affiliates  that  may 
purchase  Shares  of  the  New  Asia  Fund 
in  the  future  will  vote  their  Shares  in 
proportion  to  the  vote  of  all  other 
shareholders  of  the  New  Asia  Fund. 

7.  Shares  of  the  New  Asia  Fund  will 
not  be  subject  to  a  sales  load, 
redemption  fee,  or  a  distribution  fee. 

8.  Investment  in  Shares  will  be  in 
accordance  with  the  Fund's  investment 
restrictions  and  will  be  consistent  with 
its  policies  as  recited  in  its  registration 
statement  and  prospectus. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlaad, 
Deputy  Secretarys. 

IFR  Doc.  9&-9940  Filed  4-22-96:  8:45  am] 
BIUJNO  OOK  Mio-ti-ai 

[fM.  No.  IC-218M;  812-9948] 

Qli^enhaus  A  Co.,  et  ai.;  Notice  of 
Application 

April  16. 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Compjany  Act  of  1940  (the  "Act"). 

APPLICANTS:  Glickenhaus  &  Co. 
("Clickenhaus")  and  Lebenthal  &  Co., 
Inc.  ("Lebenthal")  (collectively,  the 
"Sponsors");  Empire  State  Municipal 
Exempt  Trust  ("Empire  Trust")  and 
Glickenhaus  Value  Portfolios  ("Equity 
Trust"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  11(a)  and  11(c). 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain  offers 
of  exchange  between  unit  investment 
trusts. 

FILING  DATES:  The  application  was  filed 
on  January  4, 1996  and  amended  on 
March  21. 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be    . 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  13.  1996,  and  should  be 
accompanied  by  proof  of  ser%ice  on 
applicants,  in  the  form  of  an  affidavit  w. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretar\-. 
ADDRESSES:  Secretan':  SEC,  450  5th 
Street  NW.  Washington.  DC  20549. 
Applicants:  Glickenhaus.  6  East  43rd 
Street.  New  York,  New  York  10017; 
Lebenthal,  120  Broadway.  New  York. 
New  York  10271. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim  Staff  Attorney  (202) 
942-0571,  or  David  M.  Goldberg. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Glickenhaus  and  Lebenthal  are  the 
sponsors  for  successive  series  of  the 
Empire  Trust,  and  Glickenhaus  is  the 
sponsor  for  successive  series  of  the 
Equity  Trust,  each  series  being  a 
separate  unit  investment  trust  registered 
under  the  Securities  Act  of  1933  and  the 
Act.  Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  future  series  of  the  Empire 
Trust  and  the  Equity  Trust  and 
subsequently  issued  unit  investment 
trusts  sponsored  by  either  or  both  of  the 
Sponsors  or  a  sponsor  controlled  by  or 
under  common  control  with  the 
Sponsors  and  registered  (or  to  be 
registered)  under  the  Securities  Act  of 
1933  and  the  Act  (collectively  with  the 
Empire  Trust  and  the  Equity  Trust,  the 
"Trusts"). 

2.  The  sales  charge  for  initial 
investment  in  the  Empire  Trust  is  4.9% 
of  the  public  offering  price,  and  the 
sales  charge  for  initial  investment  in  the 
Equity  Trust  is  3.9%  of  the  public 
offering  price.  Both  sales  charges  are 
subject  to  discounts  for  certain  volume 
transactions.  The  Sponsors  intend  to 
maintain  a  secondary  market  for  the 
units  of  each  series  of  the  Empire  Trust 
and  the  Equity  Trust,  although  they  are 
not  obligated  to  do  so.  The  maximum 
sales  charge  upon  units  sold  in  the 
secondary  market  is  5.9%  for  the 
Empire  Trust  and  3.9%  for  the  Equity 
Trust. 

3.  Applicants  propose  to  offer  to 
purchasers  of  units  of  any  of  the  Trusts 
("Unitholders")  the  ability  to  exchange 
any  or  all  of  their  units  for  units  in  one 
or  more  available  series  of  the  Trusts 
(the  "Exchange  Trusts ')  at  a  reduced 
sales  charge  (the  "Exchange  Privilege"). 
Applicants  also  propose  to  offer  to 
Unitholders  the  ability  to  roll  over  any 
or  all  of  their  units  in  a  series  which  is 
terminating  for  units  of  one  or  more  new 
series  of  the  Trusts  (the  "Rollover 
Trusts")  at  a  reduced  sales  charge  (the 
"Rollover  Privilege"). 

4.  A  Unitholder  must  notify  the 
Sponsors  of  his  or  her  desire  to  exercise 
his  or  her  Exchange  Privilege.  Exercise 
of  the  Exchange  Privilege  is  subject  to 
the  following  conditions:  (a)  the 
Sponsors  must  be  maintaining  a 
secondary  market  in  units  of  the  Trust 
held  by  the  Unitholder  and  units  of  the 
available  Exchange  Trust,  (b)  at  the  time 
of  the  Unitholder's  election  to 
participate  in  the  Exchange  Privilege, 
there  must  be  units  of  the  Exchange 


Trust  available  for  sale,  either  under. the 
initial  primary  distribution  or  in  the 
Sponsors'  secondary  market,  and  (c) 
exchanges  will  be  effected  in  whole 
units  only.  Any  excess  proceeds  from 
the  units  surrendered  for  exchange  will 
be  remitted  to  the  Unitholder;  the 
Unitholder  will  not  be  permitted  to 
advance  any  new  funds  in  order  to 
purchase  units  of  any  of  the  Exchange 
Trusts. 

5.  Except  for  Unitholders  who  wish  to 
exercise  the  Exchange  Privilege  within 
the  first  five  months  of  their  purchase  of 
units  of  the  Trust,  an  investor  who 
purchases  units  under  the  Exchange 
Privilege  will  pay  a  lower  aggregate 
sales  charge  than  that  which  would  be 
paid  for  the  units  by  a  new  investor.  For 
Unitholders  who  wish  to  exercise  the 
Exchange  Privilege  within  the  first  five 
months  of  their  purchase  of  units  of  an 
Exchange  Trust  will  be  greater  of  (a)  the 
reduced  sales  charge  or  (b)  an  amoimt 
which,  when  coupled  with  the  sales 
charge  paid  by  the  Unitholder  upon  his 
original  purchase  of  units  of  the  Trust, 
would  equal  the  sales  charge  applicable 
to  the  direct  purchase  of  units  of  an 
Exchange  Trust,  determined  as  of  the 
date  of  the  exchange. 

6.  A  Unitholder  must  notify  the 
Sponsors  of  his  or  her  desire  to  exercise 
his  or  her  Rollover  Privilege.  Exercise  of 
the  Rollover  Privilege  is  subject  to  the 
following  conditions:  (a)  the  Sponsors 
must  be  maintaining  a  secondary  market 
in  units  of  the  available  Rollover  Trust, 
and  (b)  at  the  time  of  the  Unitholders' 
election  to  participate  in  the  Rollover 
Privilege  there  must  be  units  of  the 
Rollover  Trust  available  for  sale,  either 
under  the  initial  primary  distribution  or 
in  the  Sponsors'  secondary  market.  Any 
excess  proceeds  from  the  units 
surrendered  for  exchange  will  be 
remitted  to  the  Unitholder. 

Applicants'  Legal  Analysis 

1.  Section  11(a)  requires  SEC  approval 
of  an  offer  to  exchange  securities  by  a 
registered  open-end  investment 
company  to  the  holder  of  a  security  of 
such  company  or  of  any  other  open-end 
investment  comf)any  if  the  exchange 
occurs  on  any  basis  other  than  the 
relative  net  asset  values  of  the  securities 
to  be  exchanged.  Section  11(c)  makes 
section  11(a)  applicable  to  any  type  of 
exchange  offer  of  securities  of  registered 
unit  investment  trusts  for  the  securities 
of  any  other  investment  company, 
irrespective  of  the  basis  of  exchange. 

2.  Applicants  represent  that 
Unitholders  will  not  be  induced  or 
encouraged  to  participate  in  the 
Exchange  or  rollover  Privilege  through 
an  active  advertising  or  sales  campaign. 
The  Sponsors  state  that  they  recognize 


their  responsibility  to  their  customers 
not  to  generate  excessive  commissions 
through  chimiiag  and  represent  that  the 
sales  charge  collected  will  not  be  a 
significant  economic  incentive  to 
salesmen  to  promote  inappropriately  the 
Exchange  or  Rollover  Privilege. 
Applicants  further  believe  that  the 
Exchange  and  Rollover  Privileges  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicants'  Conditions 

If  the  requested  order  is  granted, 
applicants  agree  to  the  following 
conditions: 

1.  The  prospectus  for  each  series  and 
any  sales  literatiu^  or  advertisement 
that  mentions  the  existence  of  the 
Exchange  Privilege  or  the  Rollover 
Privilege  will  disclose  that  the  Exchange 
and  the  Rollover  Privilege  are  subject  to 
termination  and  that  their  terms  are 
subject  to  change. 

2.  Whenever  the  Exchange  Privilege 
or  the  Rollover  Privilege  is  to  be 
terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  privilege  will  be 
given  prominent  notice  of  the 
impending  termination  or  amendment 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that: 

a.  No  such  notice  need  be  given  if  the 
only  material  effect  of  an  amendment  is 
to  reduce  or  eliminate  the  sales  charge 
payable  at  the  time  of  an  exchange,  to 
add  one  or  more  new  series  eligible  for 
the  Exchange  Privilege  or  the  Rollover 
Privilege,  or  to  delete  a  series  which  has 
terminated;  and 

b.  No  notice  need  be  given  if,  under 
extraordinary  circumstances,  either 

i.  There  is  a  suspension  of  the 
redemption  of  units  of  an  Exchange 
Trust  or  a  Rollover  Trust  under  section 
22(e)  of  the  Act  and  the  rules  and 
regulations  thereunder,  or 

ii.  An  Exchange  Trust  or  a  Rollover 
Trust  temporarily  delays  or  ceases  the 
sale  of  its  units  because  it  is  unable  to 
invest  amounts  effectively  in 
accordance  with  applicable  investment 
objectives,  policies  and  restrictions. 

3.  An  investor  who  purchases  units 
under  the  Exchange  or  Rollover 
Privilege  will  pay  a  lower  aggregate 
sales  charge  than  that  which  would  be 
paid  for  the  units  by  a  new  investor. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-9865  Filed  4-22-96;  8:45  am] 

BILLING  CODE  M10-01-M 


[Release  No.  34-37122;  File  No.  SR-Amex- 
9ft-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  Listing  and  Trading  of 
Warrants  Based  on  the  Selected  Tech 
Stock  Index 

April!?,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  April  9, 
1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  ID  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  approve  for  listing 
and  trading,  under  Section  106  of  the 
Amex  Company  Guide,  index  warrants 
based  on  the  Selected  Tech  Stock  Index 
("Index"),  a  price- weighted,  narrow- 
based  index  developed  by  an  issuer  and 
comprised  of  24  technology  stocks 
which  are  traded  on  the  Amex,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"),  or 
through  the  facilities  of  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  system  and  are 
reported  national  market  system 
securities  ("Nasdaq/NMS"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 


'15  U.S.C.  78s(b)(l)(1988). 
'  17  CFR  240.19b-4  (1994). 


in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  106  (Currency  and 
Index  Warrants)  of  the  Amex  Company 
Guide,  the  Exchange  may  approve  for 
listing  index  warrants  based  on  foreign 
and  domestic  market  indices.  While  the 
Exchange  currently  lists  and  trades 
warrants  on  a  number  of  foreign  market 
indices  and  broad-based  domestic 
market  indices,  it  now  proposes  to  list 
and  trade  a  warrant  based  on  a  narrow- 
based  domestic  market  index.  The 
listing  and  trading  of  warrants  on  the 
Selected  Tech  Stock  Index  will  comply 
in  all  respects  with  Exchange  Rules 
1100  through  1110  for  the  trading  of 
stock  index  and  currem:y  warrants. 

Warrant  issues  on  the  Index  will 
conform  to  the  listing  guidelines  under 
Section  106,  which  provide,  among 
other  things,  that:  (1)  The  issuer  shall 
have  tangible  net  worth  in  excess  of 
$250,000,000  and  otherwise 
substantially  exceed  size  and  earnings 
requirements  in  Section  101(A)  of  the 
Company  Guide  or  meet  the  alternate 
guideline  in  paragraph  (a);  (2)  the  term 
of  the  warrants  shall  be  for  a  period 
ranging  from  one  to  three  years  from  the 
date  of  issuance;  and  (3)  the  minimum 
public  distribution  of  such  issues  shall 
be  1,000,000  warrants,  together  with  a 
minimum  of  400  public  holders,  and 
have  an  aggregate  market  value  of 
$4,000,000. 

Index  warrants  will  be  direct 
obligations  of  their  issuer  subject  to 
cash-settlement  during  their  term,  and 
either  exercisable  throughout  their  life 
[i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  {i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  declined  below  a  pre- 
stated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  increased  above  the 
pre-stated  cash  settlement  value.  If  "out- 
of-the-money"  at  the  time  of  expiration, 
the  warrants  would  expire  worthless.  In 
addition,  the  Amex,  prior  to  the 
commencement  of  trading,  will 
distribute  a  circular  to  its  membership 


calling  attention  to  specific  risks 
associated  with  warrants  on  the  Index. 

The  Amex  is  proposing  to  list  index 
warrants  based  on  the  Selected  Tech 
Stock  Index,  a  price-weighted  index 
developed  by  an  issuer  and  representing 
a  narrow-based  portfolio  of  lar^, 
actively-traded  technology  stocks.^  The 
total  market  capitalization  of  the  Index 
was  $329,094,000,000  on  April  3, 1996. 
The  median  capitalization  of  the 
components  in  the  Index-on  that  date 
was  $3.8  billion,  and  the  average  market 
capitalization  of  these  companies  was 
$13.71  billion.  The  individual  market 
capitahzation  of  the  companies  ranged 
from  $594  million  to  $68.1  billion. 
Average  monthly  trading  volume  in  the 
Index  stocks  ranged  from  approximately 
4.4  million  shares  to  approximately 
229.6  million  shares  during  the  six- 
month  f)eriod  from  October  1995 
through  March  1996.  The  Exchange  will 
monitor  the  components  in  the  basket 
on  a  monthly  basis  and  will  advise  the 
Commission  whenever  less  than  75%  of 
those  components  are  eligible  for 
standardized  options  trading.  Currently, 
100%  of  the  components  are  eligible  for 
standardized  options  trading.  The 
Selected  Tech  Stock  Index  shall  be  used 
as  the  basis  for  only  one  index  warrant 
to  be  listed  and  traded  on  the  Exchange. 
If  the  Exchange  wishes  to  list  and  trade 
other  products  based  on  the  Selected 
Tech  Stock  Index,  including  other  index 
warrants,  the  Exchange  shall  advise  the 
Commission  to  determine  whether  an 
additional  filing  pursuant  to  Rule  19b- 
4  of  the  Act  is  necessary-  or  appropriate. 

The  Index  is  price-weighted:  its  value 
corresponds  to  the  sum  of  the  prices  of 
one  share  of  each  of  the  component 
stocks,  reduced  by  a  divisor.  The  Index 
divisor  will  he  determined  to  yield  the 
benchmark  value  of  100.00  on  the  date 
the  warrant  is  priced  for  initial  offering 
to  the  public.  Similar  to  other  stock 
index  values  published  by  the 
Exchange,  the  value  of  the  Index  will  be 
calculated  continuously  and 
disseminated  every-  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

The  Index  will  be  monitored  daily  for 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  which  may  require  a 
divisor  adjustment  to  maintain 


^The  Commission  notes  that  a  li.s!  of  the 
component  securities  and  iheir  respective  weights 
in  the  Index  were  attached  to  the  proposed  rule 
filing  as  Exhibit  A.  and  are  avd:lable  for 
examination  at  the  Amex  or  at  the  Commission  as 
specified  in  item  IV 
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continuity  of  the  index's  value.  In  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer, 
or  in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders,  components  in  the  index 
may  be  deleted  or  replaced.  Shares  of  a 
component  stock  may  be  replaced  (or 
supplemented)  with  other  securities 
under  certain  other  circumstances,  such 
as  the  conversion  of  a  component  stock 
into  another  class  of  security  or  the 
spin-off  of  a  subsidiary.  If  the  stock 
remains  in  the  index,  the  divisor  may  be 
adjusted  to  maintain  the  continuity  of 
the  Index's  value.  In  the  event  that  a 
security  in  the  index  is  removed  due  to 
a  corporate  consolidation  and  the 
holders  of  such  security  receive  cash, 
the  cash  value  of  such  security  will  be 
included  in  the  Index  and  will  accrue 
interest  at  LIBOR  to  term. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  with 
Section  6(b)(5)  in  particular,*  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (!)  as  the 
Commission  may  designate  up  to  90 
days  of  .such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  Amex  consents,  the 
Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
12  and  should  be  submitted  by  May  14, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  96-9894  Filed  4-22-96;  8:45  am] 

BIUJNG  COOE  8010-01 -M 

[Release  No.  34-37121;  International  Series 
Release  No.  969;  File  No.  SR-CHX-96-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Stock  Exchange,  Inc.  Relating 
to  Listing  Standards  for  Investment 
Company  Units 

April  17.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l)  ("Act"),  notice  is  hereby 
given  that  on  March  27, 1996,  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  April  12,  1996,  the 
Exchange  filed  Amendment  No.  1  to  its 
proposal.'  The  Commission  is 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXVIII  of  its  Rules  governing  the 
listing  requirements  of  seciirities  on  the 
CHX,  as  well  as  Article  XXX  of  the 
CHX's  Rules  governing  specialists. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  listing 
standards  for  units  of  trading  ("Units") 
that  represent  an  interest  in  a  registered 
investment  company  ("Investment 
Company")  that  could  be  organized  as  a 
unit  investment  trust  ("UIT"),  an  open- 
end  management  investment  company, 
or  a  similar  entity.  The  investment 
company  would  hold  securities 
comprising,  or  otherwise  based  on  or 
representing  an  investment  in,  an  index 
or  portfolio  of  securities.  The 
investment  company  could  either  hold 
the  securities  directly  or  could  hold 
another  security  representing  the  index 
or  portfolio  of  securities  (such  as  shares 
of  a  UIT  that  holds  shares  of  an  open- 
end  investment  company). 

Under  the  proposed  rules,  the 
Investment  Company  would  be  required 
either  to:  (i)  hold  securities  comprising 
or  otherwise  based  on  or  representing 
and  interest  in  an  index  or  portfolio  of 
securities,  or  (ii)  hold  securities  in 
another  registered  investment 
company. 2  The  Investment  Company 
would  then  issue  Units  in  a  specified 
aggregate  number  in  return  for  a  deposit 
of  either:  (i)  shares  of  securities 


M5U.S.C.  78f(b)(5)(198«). 


■^  17  CFR  20O.3O-3(a)(12)  (1994). 

'  Amendmenl  No.  1  serves  lo  supersede  entirely 
ihe  Exchange's  initial  rule  filing.  Therefore,  this 
notice  incorporates  Amendment  No.  1  in  its 
entirety.  Letter  from  Charles  R.  Haywood.  Foley  It 
I.ardner.  lo  Francois  Mazur,  Attorney,  Division  of 


Market  Regulation,  Commission,  dated  April  11, 
1996  ("Amendment  No.  1  "). 

*  Telephone  Conversation  tjetween  David  T. 
Rusoff.  Foley  *  Lardner,  and  Francois  Mazur,  Office 
of  Market  Supervision,  Division  of  Market 
Regulation,  on  April  12, 1996. 
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comprising  or  otherwise  based  on  the 
relevant  index  or  portfolio,  or  (ii)  shares 
of  a  registered  investment  company.  In 
addition  or  instead  of  the  "in-kind" 
deposit,  the  Investment  Company  might 
require  a  cash  deposit.  Thus,  Units 
could  be  structured  as  series  of  an  open- 
end  management  investment  company 
investing  in  a  portfolio  of  securities 
("Fund-only  structure").  Alternatively, 
Units  could  be  structured  as  UTTs  that 
have  as  their  assets  shares  of  an  open- 
end  investment  company  holding  a 
portfolio  of  securities  ("Fund/UIT 
structure").  Unit  holders  would  receive 
periodic  cash  payments  corresponding 
to  the  regular  cash  dividends  or 
distributions  declared  with  respect  to 
the  securities  held  by  the  Investment 
Company  (after  subtracting  applicable 
expenses  and  charges). 

Units  would  be  distributed  in 
"Creation  Transactions."  To  effect  a 
Creation  Transaction  in  a  Fund-only 
structure,  an  entity  would  buy  shares 
from  the  investment  company  ("Fund") 
in  "Creation  Unit"  size  aggregations  in 
exchange  for  a  deposit  of  a  basket  of 
securities  reflecting  the  securities 
underlying  the  Fund  and/ or  cash 
deposit.  To  effect  a  Creation  Transaction 
in  a  Fund/UTT  structure,  an  entity 
would  buy  a  Fund  share  with  a  similar 
deposit  and  exchange  it  for  a  Creation 
Unit.^  The  owner  of  a  Creation  Unit 
could  then  subdivide  the  Creation  Unit 
into  a  specific  number  of  identical 
fractional  non-redeemable  sub-units,  the 
Units,  that  would  constitute  securities 
traded.  Units  could  be  recombined  into 
Creation  Unit  aggregations,  and 
redeemed  for  the  securities  underlying 
the  Fund  and/ or  an  amount  of  cash, 
either  directly,  or  indirectly,  depending 
on  the  structure  chosen.  The  securities 
would  not  be  redeemable  other  than  in 
Creation  Unit  aggregations.'* 

E)ealing  in  Units  on  the  Exchange  will 
be  conducted  pursuant  to  the 
Exchange's  general  agency-auction 
trading  rules.  The  Exchange's  general 
dealing  and  settlement  rules  would 
apply,  including  its  rules  on  clearance 
and  settlement  of  securities  transactions 
and  its  equity  margin  rules.  Other 
generally  applicable  Exchange  equity 
rules  and  procedures  also  would  apply. 
Unless  the  prospectus  for  a  specific 
security  states  otherwise,  the  Units 
trading  on  the  Exchange  will  have  one 
vote  per  share;  however,  as  with  other 
securities  issued  by  registered 
investment  comp)anies,  there  will  not  be 
a  "pasfi-through"  of  the  voting  rights  on 
the  actual  index  securities  held  by  a 
fund  or  directly  or  indirectly  by  a  trust. 


With  respect  to  specialist  dealings. 
Article  XXX.  Rule  23(a)  of  the 
Exchange's  Rules  precludes  certain 
business  relationships  between  an 
issuer  of  an  "exclusive  issue"  and  the 
specialist  in  that  exclusive  issue.*  Rule 
23(a)  could  be  interpreted  when  listing 
certain  types  of  Units  to  prevent  a 
specialist  from  engaging  in  Creation 
Transactions  with  the  issuer.  The 
Exchange  believes,  however,  that  such 
market  activities  Could  enhance 
liquidity  in  the  Units  and  facilitate  the 
specialist's  market -making 
responsibilities.  In  addition,  since  the 
specialist  will  be  able  to  engage  in 
Creation  Transactions  and  redemptions 
only  according  to  the  same  terms  and 
conditions  as  every  other  investor  (and 
only  at  net  asset  value),  the  Exchange 
believes  that  there  is  no  potential  for 
abuse. 

Therfore,  the  Exchange  proposes 
amending  Article  XXX,  Rule  23(a)  to 
permit  sp>ecialists  to  engage  in  these 
types  of  transactions  if  such  transactions 
would  facilitate  the  maintenance  of  a 
fair  and  orderly  market  in  the  Security. 
Any  Creation  Transactions  in  which  the 
specialist  engages,  however,  will  have  to 
be  effected  through  the  Distributor  (as 
defined  herein),  and  not  directly  with 
the  issuer.  This  requirement  will  make 
clear  that  the  specialist  is  purchasing 
Units  in  Creation  Unit-size  aggregations 
only  to  facilitate  normal  specialist 
trading  activity. 

With  respect  to  investor  disclosure, 
the  Exchange  notes  that,  pursuant  to  the 
requirements  of  the  Securities  Act  of 
1933  ("1933  Act"),  all  investors  in  Units 
will  receive  a  prospectus  regarding  the 
Units.  Because  the  Units  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  1933  Act 
will  apply  to  all  investors  in  Units.  It  is 
possible,  however,  that  an  exemption 
from  the  prospectus  delivery 
requirement  may  be  obtained  at  some 
point  in  the  future  with  respect  to  Units 
listed  or  traded  on  the  Exchange.  In  the 
event  of  such  an  exemption,  the 
Exchange  will  discuss  with  Commission 
staff  the  appropriate  level  of  disclosure 
that  should  be  required  with  respect  to 
the  Units  being  listed  or  traded,  as 
appropriate,  and  will  file  any  necessary 
rule  change  to  provide  for  such 
disclosure. 

Upon  the  initial  listing  of  any  class  of 
Units  or  trading  of  such  Units  pursuant 


to  unlisted  trading  privileges,  the 
Exchange  will  issue  a  circular  to  its 
membership  explaining  the  unique 
characteristics  and  risks  of  this  type  of 
security.  The  circular  will,  among  other 
things,  inform  member  organizations  of 
their  responsibility  to  deliver  a 
prospectus  to  investors. 

With  respect  to  trading  halts,  the 
trading  of  Units  would  be  halted,  along 
with  the  trading  of  all  other  listed 
stocks,  in  the  event  the  "circuit  breaker" 
thresholds  of  Article  IX,  Rule  lOA  of  the 
Exchange's  Rules  are  reached. 

The  Exchange  proposes  that  Units 
trade  either  in  certificated  form  or  solely 
through  the  use  of  a  global  certificate. 
Permitting  the  use  of  global  certificates 
would  be  consistent  with  expediting  the 
processing  of  transactions  in  Units  and 
would  minimize  the  costs  of  engaging  in 
transactions  in  these  securities. 

One  existing  form  of  Units  are 
CountryBasket  secxirities 
("Securities").*  Which  are  created 
pursuant  to  a  Fund-only  structure.  The 
New  York  Stock  Exchange  ("NYSE") 
has  received  permission  to  list  and  trade 
CountryBaskets.'  CHX  is  not  asking 
permission  to  list  CountryBaskets  at  this 
time,  but  rather  will  trade 
CountryBaskets  pursuant  to  unlisted 
trading  privileges  ("UTP")  once  the 
generic  listing  standards  set  forth  herein 
are  approved. 

Pursuant  to  Rule  12f-5  under  the 
Act,B  prior  to  trading  a  particular  class 
or  type  of  security  pursuant  to  UTP, 
CHX  must  have  listing  standards 
comparable  to  those  of  the  primary 
exchange  on  which  the  security  is 
listed.  The  NYSE  has  adopted  listing 
standards  for  investmejit  company 
units,  and  CHX's  proposed  rule  change 
is  designed  to  create  similar  standards 
for  investment  company  unit  listing 
and/or  trading  on  CHX.  As  stated  above, 
CHX  propose  to  trade  CountryBaskets 
pursuant  to  UTP  upon  approval  of  this 
rule  filing. 

The  remainder  of  this  section  of  the 
filing  merely  provides  background 
information  on  CountryBaskets.  The 
information,  taken  from  File  No.  SR- 
NYSE-95-23,  describes  the  structure 
and  mechanics  of  CountryBaskets. 

CountryBasket  securities  are  issued  as 
series  of  an  open-end  management 
investment  company  that  will  invest  in 
a  portfolio  of  securities  ( 'Index 
Securities")  included  in  a 
corresponding  index.  Each  series  of  the 


'Id. 


^  Interpretation  and  PoUct  .01  of  Article  XXX. 
Rule  23  defines  "exclusive  issue"  as  the  stock  of 
any  company  traded  on  ihe  Exchange  no  otherwise 
traded  on  the  NYSE,  American  Stock  Exchange,  or 
NASDAQ/NMS,  and.  where  there  exists  another 
market  for  such  issue,  the  Exchange  has  executed 
15%  or  more  of  the  volume  in  the  issue  during  the 
three  previous  months. 


'■CHX  understands  that  "CountrkBaskets    and 
"The  Country-Baskets  Index  Fund  "  are  .service 
marks  of  Deutsche  Morgan  (irenfeU'C  I  Lawrence. 
Inc.  ("DMG").  the  investment  advisor  to  the  fund 

"Securities  Exchange  Act  Release  No  36923 
(March  5.  19961.  61  FR  10410 

''17CFR240.12f-5(1995). 
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investment  company  is  designed  to 
provide  investment  results  that 
substantially  correspond  to  the  price 
and  yield  performance  of  a 
corresponding  FT/S&P-Actuaries  World 
Index  ("Index"  or  "FT/S&P").8  The 
initial  nine  series  of  Funds  will  be  based 
on  the  following  Indices:  Australia. 
France,  Germany,  Hong  Kong,  Italy, 
Japan.  South  Africa,  United  Kingdom, 
and  the  United  States. 

Distribution  of  the  Securities 

The  Securities  are  distributed  in 
transactions  with  the  Fund  through 
Creation  Transactions.  To  effect  a 
Creation  Transaction,  a  person  would 
buy  Fund  shares  from  the  Fund  at  their 
net  asset  value  ("NAV")  next  computed. 
The  sales  will  be  in  Creation  Unit-size 
aggregations  in  exchange  for  a  deposit 
("Deposit")  of  Index  Securities  (a  "Fund 
Basket")  and  a  specified  amount  of  cash 
sufficient  to  equal  the  NAV  of  such 
shares. 

Securites  in  Creation  Unit-size 
aggregations  may  be  redeemed,  at  NAV, 
generally  for  an  in-kind  distribution  of 
Index  Securities  comprising  the  Fund 
shares,  plus  a  cash  payment.  A  Creation 
Unit-size  of  Fund  shares  will  represent 
securities  with  approximately  $2  to  $9.5 
million  in  market  value.  The  Creation 
Unit  would  be  disaggregated  into  the 
individual  Securities  that  would  trade 
on  the  Exchange.'"  For  the  nine  initial 


"According  to  Amendment  No.  1  to  SR-NYSE- 
95-23.  the  Indices  are  a  continuation  of  the  FT- 
Actuaries  World  Indices,  which  were  jointly 
founded  by  The  Financial  Times  Limited  ("FT"). 
Goldman.  Sachs  k  Co.  ("Cioldman "),  and  NatWest 
Securities  Limited  ("NatWest,"  and  each  a 
"Founding  Member").  In  Mav  1995.  Standard* 
Poor's  ("SAP"),  a  division  of  The  McGraw-Hill 
Companies,  Inc..  joined  FT  and  Goldman  as  co- 
publishers  of  the  predecessor  to  the  Indices.  As  part 
of  the  new  arrangement.  NatWest  withdrew  from 
the  management  of  those  indices,  but  continues  to 
be  recognized  as  a  Founding  Member  The  Indices 
are  now  jointly  owned  by  S4P.  FT  and  Goldman. 
Following  a  transition  period.  FT  and  S4P  will 
jointly  calculate  the  Indices.  In  November  1995.  FT 
transferred  its  ownership  rights  in  the  Indices  to 
FT-SE  International,  a  new  company  jointly  owned 
by  the  FT  and  the  London  Stock  Exchange.  By  the 
end  of  1996.  it  is  expected  that  FT-.SE  International 
will  assume  responsibility  for  calculating  the 
European  and  Asia-Pacific  Indices  and  SftP  will 
calculate  the  U.S.  Index. 

'"If  a  Fund/l'IT  structure  instead  had  been  used, 
a  "Redeemable  Unit"  would  represent  ihe 
functional  equivalent  of  the  Creation  Una.  The 
owner  of  a  Redeemable  Unit  could  separate  it  into 
a  specific  number  of  identical  fractional  non- 
redeemable  sub-units  that  would  constitute  the 
Securities  traded  on  the  Exchange.  In  Ihe  case  of  the 
Germany  CounlryBasket  series,  for  example,  there 
would  be  100,000  Securities  per  Redeemable  Unit 
These  Securities  could  be  recombined  Into 
Redeemable  Units  and  then  redeemed,  al  NAV.  for 
the  appropriate  number  of  Fund  shares  In  turn,  the 
Fund  shares  could  be  redeemi-d  for  the  Index 
Securities  and  cash.  The  Securities  would  not  be 
redeemable  other  than  in  the  Creation  Unit 
aggregations. 


CountryBasket  securities,  there  would 

be  the  following  number  of  Securities 

per  Creation  Unit: 

Australia— 100,000 

France— 100,000 

Germany— 100,000 

Hong  Kong — 100.000 

Italy— 100,000 

Japan — 250,000 

South  Africa— 100,000 

United  Kingdom— 100,000 

United  States— 100.000 

There  may  be  an  initial  distribution 
period  of  Fund  shares  lasting  from  one 
to  a  few  weeks.  Diu'ing  this  period,  the 
principal  underwriter  or  distributor 
("Distributor")  directly  or  through 
soliciting  dealers  would  accept 
subscriptions  to  purchase  Fund  shares. 

Exchange  Trading  of  Units 

The  proposed  listing  criteria  provide 
flexible  standards  for  the  listing  of 
Units.  Before  commencing  trading,  the 
Exchange  will  require  that  there  be  at 
least  300.000  tradeable  Units 
outstanding,  representing,  for  the  nine 
series  encompassed  by  this  filing,  at 
least  three  Creation  Units  (except  for  the 
Japan  CountryBasket).  The  Exchange 
will  consider  the  suspension  of  trading 
and  the  delisting  of  a  series  of  Units  if: 

•  After  the  first  year  of  trading,  there  are 
fewer  than  50  record  or  beneficial  holders  of 
the  Units  for  30  or  more  consecutive  trading 
days; 

•  The  value  of  the  underlying  index  or 
portfolio  of  securities  is  no  longer  calculated 
or  available:  or 

•  There  occurs  another  event  that  makes 
further  dealings  in  the  Units  on  the  Exchange 
inadvisable. 

The  FT/S&F-Actuaries  World  Indices 

Deutsche  Bank  Securities 
Corporation,  formerly  investment 
adviser  to  the  Funds,  provided  the 
NYSE  with  certain  information 
describing  the  FT/S&P-Actuaries  World 
Indices,  contained  within  NYSE  filing 
SR-NYSE-95-23.  as  amended.  The 
following  combines  information  from 
the  initial  filing  and  Amendment  Nos.  1 
and  2  to  that  filing. 

Establishing  an  Index 

The  FT/ SAP  are  jointly  compiled  by 
the  Financial  Times  Limited.  Goldman, 
Sachs  &  Co.,  and  Standard  &  Poor's,  a 
division  of  The  McGraw-Hill 
Companies,  Inc.,  in  conjunction  with 
the  Institute  of  Actuaries  (together,  the 
"consortium")."  The  aim  of  the 


' '  In  Amendment  No.  1  to  SR-NYSE-95-23.  the 
NYSE  stated  that  certain  modifications  had 
occurred  to  (he  indices.  The  Chicago  Stock 
Exchange's  Tiling  has  incorporated  the  additional 
information,  and  operates  under  Ihe  assumption 
that  the  original  information  detailed  in  SR-NYSE- 
95-23  continues  to  be  accurate  to  the  extent  net 
modified  bv  the  NYSE's  amendment. 


Consortium  is  to  create  and  maintain  a 
series  of  high  quality  equity  indices  for 
use  by  the  global  investment 
community.  Specifically,  the 
Consortium  seeks  to  establish  and 
maintain  the  FT/S&P  so  that  the  respect 
-  to  their  corresponding  markets,  they  are 
comprehensive,  consistent,  flexible, 
accurate,  investible,  and  representative. 

The  World  Index  Policy  Committee 
("WIPC")  makes  all  policy  decisions 
concerning  the  FT/S&P,  including 
objectives,  selection  criteria,  liquidity 
requirements,  calculation 
methodologies,  and  the  timing  and 
disclosure  of  additions  and  deletions. 
The  WIPC  makes  those  decisions  in  a 
manner  that  is  consistent  with  the  stated 
aims  and  objectives  of  the  Consortium. 
In  general,  the  WIPC  aims  for  a 
minimum  of  70  percent  coverage  of  the 
ag^^ate  value  of  all  domestic 
exchange-listed  stocks  in  every  country, 
region  and  sector  in  which  it  maintains 
an  index. 

The  WIPC  consists  of  one 
representative  of  each  Consortium 
member,  one  member  nominated  by 
each  of  the  parties  as  representing  an 
actual  or  prospective  main  user  group  of 
the  World  Indices,  a  Chairman  and 
additional  member  who  are  members  of 
the  Institute  of  Actuaries  of  the  Facility 
of  Actuaries. 

A  country  must  satisfy  the  following 
criteria  for  the  WIPC  to  include  it  in  the 
FT/SAP-Actuaries  World  Indices:  (1) 
Direct  equity  investment  by  non- 
nationals  must  be  permitted.  (2) 
accurate  and  timely  data  must  be 
available;  (3)  no  significant  exchange 
controls  should  exist  that  would  prevent 
the  timely  repatriation  of  capital  or 
dividends;  (4)  significant  international 
investor  interest  in  the  local  equity 
market  must  have  been  demonstrated; 
and  (5)  adequate  liquidity  must  exist. 

Securities  in  the  FT/S&P  are  subject  to 
the  following  "investibility  screens":  (1) 
Securities  comprising  the  bottom  five 
percent  of  any  market's  capitalization 
are  excluded;  (2)  securities  must  be 
eligible  to  be  owned  by  foreign 
investors;  (3)  25  percent  or  more  of  the 
full  capitalization  of  eligible  securities 
must  be  publicly  available  for 
investment  and  not  in  the  hands  of  a 
single  party  or  parties  "acting  in 
concert";  and  (4)  securities  that  fail  to 
trade  for  more  than  15  business  days 
within  each  of  two  consecutive  quarters 
are  excluded. 

The  WIPC  seeks  to  select  constituent 
stocks  that  capture  85  percent  of  the 
equity  that  remains  in  any  market 
(known  as  the  "investible  universe") 
after  applying  the  investibility  screens. 
Securities  are  selected  with  regard  to 
economic  sector  and  market 
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capitalization  to  make  a  given  FT/S&P 
highly  representative  of  the  overall 
economic  sector  make-up  and  market 
capitalization  distribution  of  the 
investible  universe  of  a  market. 

Maintaining  an  Index 

The  WIPC  may  add  securities  to  the 
FT/S&P  for  any  of  the  following  reasons: 
(1)  The  addition  would  make  the 
economic  sector  make-up  and  market' 
capitalization  distribution  of  the  FT/ 
S&P  component  more  representative  of 
its  investible  universe;  (2)  a  non- 
constituent  security  has  gained  in 
importance  and  replaces  an  existing 
constituent  security  under  the  rules  of 
review  established  by  the  WIPC;  (3)  the 
FT/S&P  component  represents  less  than 
its  targeted  percentage  of  the 
capitalization  of  its  inyestible  universe 
(usually  in  cases  where  the  investible 
universe  has  grown  faster  than  the 
corresponding  FT/S&P);  (4)  a  new, 
eligible  security  becomes  available 
whose  total  capitalization  is  one  percent 
or  more  of  the  current  capitalization  of 
the  relevant  FT/S&P;  (5)  an  existing 
constituent  "spins  off'  a  part  of  its 
business  and  issues  new  equity  to  the 
existing  shareholders;  or  (6)  changes  in 
investibility  factors  lead  to  a  stock 
becoming  eligible  for  inclusion  and  that 
stock  now  qualifies  on  other  grounds. 

The  WIPC  may  adjust  the  FT/S&P  for 
any  of  the  following  reasons:  (1)  The 
component  comprises  too  high  a 
percentage  of  its  representative 
universe;  (2)  a  review  by  the  WIPC 
shows  that  a  constituent  security  has 
declined  in  importance  and  should  be 
replaced  by  a  non-constituent  security; 
(3)  the  deletion  of  a  security  that  has 
declined  in  importance  would  make  the 
FT/S&P  more  representative  of  the 
economic  make-up  of  its  investible 
universe;  (4)  circimjstances  regarding 
investibility  and  free  float  change, 
causing  the  constituent  security  to  fail 
the  FT/S&P  screening  criteria;  (5)  and 
existing  constituent  security  is  acquired 
by  another  entity;  or  (6)  the  stock  has 
been  suspended  from  trading  for  a 
period  of  more  than  ten  working  days. 
Generally,  but  not  in  all  cases,  changes 
resulting  from  review  by  the  WIPC 
occur  at  the  end  of  a  calendar  quarter. 
Changes  resulting  from  merger  or  "spin- 
off" activity  will  be  effectuated  as  soon 
as  practicable. 

Dissemination  of  Changes  to  the 
Constituent  Stocks  in  the  Indices 

Changes  to  an  Index  made  during  a 
calendar  quarter  are  noted  at  the  foot  of 
the  tables  containing  the  Indices  that  are 
published  daily  in  the  ET.  Consistent 
with  the  FT  publication  policy,  these 
changes  also  are  shown  prior  to  the 


actual  day  of  implementation  (unless  for 
reasons  beyond  the  control  of  FT  this  is 
not  possible).  Decisions  regarding  the 
addition  of  new  eligible  constituent 
stocks  that  are  unrelated  to  existing 
stocks  in  an  Index,  or  weighting  changes 
to  existing  constituent  stocks,  are 
armounced  in  the  FT  at  least  four 
working  days  before  they  are 
implemented.  Monday  editions  of  the  , 
FT  also  show  all  constituent  changes 
made  during  the  previous  week, 
together  with  base  values  for  each 
Index.  Changes  to  be  made  in  an  Index 
at  the  end  of  a  calendar  quarter  are 
published  as  soon  as  is  practicable 
following  the  quarterly  meeting  of  the 
World  Indices  Policy  Committee,  but 
before  the  quarter-end. 

Calculation  and  Dissemination  of  an 
Index 

The  FT/S&P  are  calculated  through 
widely  accepted  mathematical  formulae, 
with  the  effect  that  the  Indices  are 
weighted  arithmetic  averages  of  the 
price  relatives  of  the  constituents — as 
produced  solely  by  changes  in  the 
marketplace — adjusted  for  intervening 
capital  changes.  The  FT/S&P  are  base- 
weighted  aggregates  of  the  initial  market 
capitalization,  the  price  of  each  issue 
being  weighted  by  the  number  of  shares 
outstanding,  modified  to  reflect  only 
those  shares  outstanding  that  are 
eligible  to  be  owned  by  foreign 
investors. 

For  each  constituent  security,  the 
implied  annual  dividend  is  divided  by 
260  (an  accepted  approximation  for  the 
number  of  business  days  in  a  calendar 
year).  This  dividend  is  then  reinvested 
daily  according  to  standard  actuarial 
calculations.  Distributions  affect 
adjustments  to  the  base  capital  or  the 
price  per  share  in  accordance  with 
prescribed  FT/S&P  standards.  The 
indices'  values  and  related  performance 
figures  for  various  periods  of  time  are 
calculated  daily  and  are  disseminated  to 
the  public. 

The  FT/S&P  are  valued  in  terms  of 
local  currency,  U.S.  dollars,  and  UJC. 
pounds  sterling,  thereby  allowing  the^ 
effect  of  currency  value  on  the  Index, 
value  to  be  measured.  Changes  to  the 
indices  are  announced  as  soon  as 
possible,  and  on  Mondays  the  Financial 
Times  publishes  a  list  of  changes  to 
each  index  implemented  during  the 
previous  week,  if  any.  The  FT/S&P  are 
calculated  once  a  day  on  weekdays 
when  one  or  more  of  the  constituent 
markets  are  open;  the  indices  are 
syndicated  and  published  in  the 
financial  sections  of  several  newspapers 
worldwide.  FT/S&P  data  also  may  be 
purchased  electronically. 


Recognizing  the  importance  of  having 
current  information  on  the  value  of  the 
Indices,  DMG  has  arranged  for 
Telesphere  Corporation  (formerly 
Telekurs  (North  America)  Inc.) 
("Telesphere")  to  calculate  "indicative 
values"  for  the  nine  Indices  on  which 
CountryBaskets  are  based  on  a  more 
frequent  basis.  CHX  understands  that 
the  NYSE  will  provide  for  the 
dissemination  of  these  indicative  values 
through  the  facilities  of  the 
Consolidated  Tape  Association 
("CTA"). 

In  calculating  "indicative  values." 
Telesphere  will  use  the  most  currently 
available  stock  price  information  for  the 
constituent  stocks  in  an  Index  (based  on 
home  currency  prices)  and  prevailing 
currency  exchange  rates  to  translate  the 
Index  value  into  U.S.  dollars. 
Telesphere  will  also  use  the  same 
pricing  algorithm  and  methodology  as 
the  Index  calculators  in  calculating  the 
indicative  values.  These  values  will  be 
disseminated  every  30  seconds  by  the 
NYSE  during  regular  trading  hours  of 
9:30  A.M.  to  4:00  P.M.  Eastern  time.  Due 
to  the  differences  in  trading  hours  in  the 
markets  for  the  stocks  underlying  the 
Indices,  the  calculation  of  the  indicative 
values  will  be  implemented  as  follows: 

•  Pacific  Rim.  Australia.  Hong  Kong,  and 
Japan.  There  is  no  overlap  between  the  NYSE 
trading  houTV«nd  the  home-country  trading 
hours.  Thus, "the  indicative  values  will 
always  reflect  the  closing  prices  of  the 
underlying  securities  on  the  most  recently 
completed  trading  day.  but  will  he  updated 
every  30  seconds  to  reflect  changes  in 
exchange  rates. 

•  Europe.  France,  Germany.  Italy,  and  the 
United  Kingdom.  There  is  some  overlap 
between  NYSE  trading  hours  and  home- 
country  trading  hours.  Thus,  the  30-second 
updates  for  these  Indices  will  reflect  changes 
in  both  current  stock  price  information  and 
cxirrency  exchange  rates  while  the  relevant 
market  is  open:  it  will  reflect  only  changes 
in  exchange  rates  once  the  home-market 
closes. 

•  United  States.  Each  30-second  update 
will  reflect  the  current  price  of  U.S. 
component  stocks. 

•  South  Africa.  During  Eastern  Standard 
Time  there  is  no  overlap  between  .NYSE  and 
South  African  trading  hours.  During  Eastern 
Daylight  Savings  Time  there  is  a  half-hour 
overlap.  Thus,  during  Standard  Time,  the 
disseminated  Index  values  will  reflect  the 
closing  South  African  prices.  During  Daylight 
Savings  Time,  there  will  be  a  real-time  feed 
of  stock  prices  from  the  )ohannesburg  Stock 
Exchange  and  there  will  be  a  real-time 
calculation  of  the  indicative  value  of  the 
Index  at  30-second  intervals  during  the  half- 
hour  overlap 

While  these  indicative  values  will  not 
be  the  official  values  of  the  Indices 
(which  will  continue  to  be  calculated 
and  disseminated  once  each  day),  the 
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Exchange  believes  that  these  values  will 
provide  investors  with  accurate,  timely 
information  on  the  values  of  the  Indices. 
Of  course,  it  cannot  be  guaranteed  that 
the  indicative  value  will  at  all  times  be 
a  completely  accurate  reflection  of  the 
value  of  the  underlying  index.  This  also 
will  provide  all  investors  with  equal 
access  to  information  concerning  the 
values  of  the  Indices.  While  some 
market  participants  may  be  able  to 
perform  these  calculations  for  their  own 
trading  purposes  during  the  business 
day,  many  participants  lack  sufficient 
resources  to  do  so.  Providing 
standardized  information  through  CTA 
facilities  will  help  ensure  that  all 
investors  have  equal  access  to  this 
market  information.'- 

Although  the  Chicago  Stock  Exchange 
operates  under  Central  Time,  its  trading 
hours  are  timed  to  coincide  with  those 
of  the  NYSE.  Therefore,  the  time  zone 
difference  will  not  affect  the  ability  to 
trade  CountryBaskets  on  the  CHX  with 
full  price  information. 

Telesphere  is  providing  the  indicative 
values  subject  to  substantially  the 
following  terms  regarding  its  liability: 

The  values  are  representative,  unofficial, 
and  indicative  estimates  of  the  FT/S&P- 
Actuaries  World  Indices  (•FT/S&P") 
calculated  by  Telesphere  Corporation 
("Telesphere").  Although  they  are  provided 
with  permission  under  a  licensing  agreement 
with  Deutsche  Morgan  Grenfell/CI. 
Lawrence  Inc.  ("Subscriber"),  they  are  not, 
and  should  not  be  considered  as,  official  FT/ 
S&P  index  values.  They  are  provided  as  an 
information  service  to  benefit  the  investment 
community.  Neither  Telesphere  nor 
Subscriber,  The  Financial  Times  Ltd.. 
Standard  &  Poor's.  Goldman,  Sachs  &  Co.,  or 
their  partners,  affiliates  employees  and 
Agents,  shall  have  any  liability  contingent  or 
otherwise,  to  third  parties  for  the 
completeness,  or  interruption  in  the  delivery 
of  the  indicative  indices.  In  no  event  will  any 
such  party  be  liable  for  any  sjjecial,  indirect, 
incidental,  or  consequential  damages. 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  the  proposal 
fosters  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
removes  impediments  to  and  perfects 
the  mechanism  of  a  free  and  open 


'^In  the  unlitely  event  that  Telesphere 
determines  that  it  no  longer  will  calculate  the 
indicative  values  of  the  Indices,  dccordin^  lo  the 
NYSE  DMG  will  seek  to  find  another  entity  lo 
provide  such  values  on  substantially  the  same  basis 
as  Telesphere.  if  this  were  to  occur,  the  NYSE  has 
represented  that  it  will  consult  with  the  staff  of  the 
Division  of  Market  Regulation  to  ensure  that  the 
siaff  finds  any  proposed  new  arrangements 
acceptable,  including  the  possibility  of  ending 
trading  in  the  securities. 


market  and  a  national  market  system 
and  protects  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  1934 
Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  IX  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 


regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-CHX-96-12 
and  should  be  submitted  by  May  14, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-9893  Filed  4-22-96;  8:45  ami 
BILUNO  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  122.8-4(d)) 
on  a  quarterly  basis.  This  rate  is  a 
weighted  average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  5  V4  percent  for  the  April- 
June  quarter  of  FY  96. 

Pursuant  to  13  CFR  108.503-8(b)(4). 
the  maximum  legal  interest  rate  for  a 
commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  108.503-4)  shall  be  the  greater  of 
6%  over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State. 
The  initial  rate  for  a  fixed  rate  loan  shall 
be  the  legal  rate  for  the  term  of  the  loan. 
John  R.  Cox, 

Associate  Administrator  for  Financial 
Assistance. 

[FR  Doc.  96-9876  Filed  4-22-96;  8:45  ami 
BILUNO  COOE  WrS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  April  12, 
1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U,S,C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1251 

Date  filed:  April  11.  1996 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  Telex  Mail  Vote  798 

Fares  from  Sudan 

Intended  effective  date:  May  1, 1996 
Docket  Number:  OST-96-1252 
Date  filed:  Apri]  11,  1996 


'M7  CFR  200.30-3(a)(12)  (1994). 
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Parties:  Members  of  the  International 
Air  Transport  Association 

Subject: 

TC  Telex  Mail  Vote  796 

Hong  Kong-Japan  fares 

r-l-053i  r-2-043i  r-3-070t 

TC2  Telex  Mail  Vote  797 

Iran-Europe  fares 

r-4-003j 

Intended  effective  date:  May  1, 1996 
Paulette  V.  Twine, 

Chief  Documentary  Services  Division. 
IFR  Doc.  96-9904  Filed  4-22-96;  8:45  am) 

BILUNO  COOE  4910-42-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sut>part  Q  During  the  Week 
Ending  April  12. 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302,1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1248 

Date  filed:  April  9, 1996 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  7, 1996 

Description:  Application  of  United  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41101  and  Subpart  Q  of  the 
Regulations,  requests  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  130  for 
authority  to  offer  scheduled  foreign 
air  transportation  of  property  and 
mail  between  all  points  in  the  U.S.,  on 
the  one  hand,  and  a  point  or  points  in 
Japan  and  points  beyond  Japan,  on  the 
other  hand.  United  also  requests 
authority  to  integrate  its  new  services 
described  above  with  other  services 
consistent  with  outstanding  bilateral 
agreements. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  96-9905  Filed  4-22-96;  8:45  am) 

BILUNO  CODE  4»10-6t-P 


Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IXTT. 

ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  an  index  by  subject  matter,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders.  Also,  the 
publication  of  these  indexes  and  digests 
should  assist  litigants  and  practitioners 
in  their  research  and  review  of  decisions 
and  orders  that  may  have  precedential 
value  in  a  particular  civil  penalty 
action.  PubUcation  of  the  index  by  order 
number,  as  supplemented  by  the  index 
by  subject  matter,  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexing  requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC— 400), 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  NW,  Suite  925, 
Washington,  DC  20004:  telephone  (202) 
376-6441. 

SUPPt.EMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  pubHshed.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17,  1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
Part  13,  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
subject-matter  index,  and  digests 
organized  by  order  number. 


In  a  notice  issued  on  October  26, 
1990.  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31. 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  [i.e.,  in 
January.  April,  July,  and  October  of  each 
year).  The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  pubUshed  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
October  26, 1990  (55  FR  45984;  October 
31,  1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator's 
civil  penalty  decisions  as  follows: 


Dates  of  quarter 

Federal  Re^ster 
publication 

10/1/90-12/31/90  

56  FR  44886;  2/6/ 

91. 

1/1/91-3/31/91  

56  FR  20250:  5/2/ 

91. 

4/1/91-6/30/91  

56  FR  31984;  7/12/ 

91. 

7/1/91-9/30/91   

56  FR  51735;  1Cyi5/ 

91. 

10/1/91-12/31/91  

57  FR  2299;  1/21/ 

92 

1/1/92-3/31/92  

57  FR  12359;  4/9/ 

92. 

4/1/92-6/30/92  

57  FR  3282S;  7/23/ 

92 

7/1/92^/30/92  

57  FR  48255;  10/22/ 

92. 

10/1/92-12/31/92  

58  FR  5044;  1/19/ 

93. 

1/1/93-3/31/93  

58  FR  21 199;  4/19/ 

93. 

4/1/93-6/30/93  

58  FR  42120;  8/6/ 

93 

7/1/93-9/30/93  

58  FR  58218;  ^0f^9l 

93. 

10/1/93-12/31/93  

59  FR  5466;  2/4/94. 

1/1/94-3/31/94  

59  FR  22196;  4/29/ 

94. 

4/1/94-6/30/94  

59  FR  39618;  80' 

94. 

7/1/94-12/31/94-  

60  FR4454;  1/23/ 

95- 

1/1/95-3.'31/95  

60  FR  19318;  4/17/ 

95. 

4/1/95-6/30/95  

60  FR  36854;  7/18- 

95 

7/1/95-9/30/95  

60  FR  53228;  ^0/^2J 

95. 
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Dates  of  quarter 

Federal  Register 
publication 

10/1/95-12/31/95  

61  FR  1972;  1/24/ 
96. 

"Due  to  administrative  oversight,  the  index 
for  the  third  quarter  of  1994.  including  informa- 
tion pertaining  to  tfie  decisions  and  orders  is- 
sued by  the  Administrator  between  Jyly  1  and 
September  30,  1994,  was  not  published  on 
time.  The  information  regarding  the  third  quar- 
ter's decisions  and  orders,  as  well  as  the 
fourth  quarter's  decisions  and  orders  in  1994, 
were  included  in  the  index  published  on  Janu- 
ary 23,  1995. 

In  the  notice  published  on  January  19, 
1993.  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
reflect  all  of  the  civil  penalty  decisions 
for  that  year.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first. 


second,  and  third  quarters  would  be 
non-cumulative. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

Also,  the  Administrator's  decisions 
and  orders  have  been  published  by 
commercial  publishers  and  are  available 
on  computer  databases.  (Information 
about  three  commercial  publications 
and  computer  databases  is  provided  at 
the  end  of  this  notice.) 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
order  issued  by  the  Administrator  from 
January  1,  1996.  to  March  31.  1996.) 


96-1  (Airport  Operator] 

1/4/96  CP94**0089 

96-2  Skydiving  Center  of  DC. 

1/5/96  CP94EA0261 

96-3  America  West  Airlines 

2/13/96  CP93WP0172,  CP93WP0173, 

CP93WP0174 

96-4  South  Aero 

2/13/96  CP94SW0023 

96-5  Alphin  Aircraft 

2/13/96  CP93EA0334 

96-6  Evgeniy  V.  Ignatov 

2/13/96  CP94GL0076 

96-7  Delta  Air  Lines 

2/15/96  CP94SO0003 

96-6  Empire  Airlines 

2/29/96  CP95NM0034 

96-9  (Airport  Operator) 

3/5/96  CP94**0089 

96-10  USAir 

3/11/96  CP95EA0100 

96-11  USAir 

3/19/96  CP94GL0190 

96-12  USAir 

3/19/96  CP94EA0126 


Civil  Penalty  Actions — Orders  Issued  by  the  Administrator 

Subject  Matter  Index 

(Current  as  of  March  31.  1996) 

Administrative  Law  Judges — Power  and  Authority: 

Authority  to  extend  deadlines  95-28  Atlantic. 

Continuance  of  hearing  91-11  Continental  Airlines;  92-29  Haggland. 

Credibility  findings  90-21   Carroll;  92-3  Park;  93-17  Metcaft;  94-3  Valley  Air;  94-4 

Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth. 

Default  Judgment  91-11   Continental  Airlines;  92-47  Cornwall;  94-8  Nunez;  94-22 

Harkins;  94-28  Toyota;  95-10  Diamond. 
Discovery  89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautter;  93-10  Costello. 

Expert  Testimony  94-21  Sweeney. 

Granting  extensions  of  time  90-27  Gabbert. 

Hearing  location   92-50  CuUop. 

Hearing  request  93-12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston;  95-19 

Rayner. 

Initial  Decision 92-l'Costello;  92-32  Barnhill. 

Jurisdiction  90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  Barnhill 

After  order  assessing  civil  penalty  94-37  Houston;  95-19  Rayner. 

.\fter  complaint  withdrawn  94-39  Kirola. 

Motion  for  Decision  92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-11  Merkley. 

Notice  of  Hearing 92-31  Eaddy. 

Sanction  90-37  Northwest  Airlines;  91-54  Alaska  Airlines;  94-22  Harkins; 

94-28  Toyota. 

Vacating  initial  det;isi()n   90-20  Degenhardt;  92-32  Barnhill;  95-6  Sutton. 

Aerial  Photography  95-25  Conquest  Helicopters. 

Agency  Attorney  93-13  Medel. 

Air  C^^mer: 

Agent/mdepiendent  contractor  of  92-70  USAir. 

Careless  ur  Reckless  92-48  &  92-70  USAir;  93-18  Westair  Commuter. 

Employee    93-18  Westair  Commuter. 

Aircraft  Maintenance  (see  .Airworthiness,  Maintenance  Mannual)  90-11  Thunderbird  Accessories;  91-8  Watts  Agricultural  Aviation; 

93-36  &  94-3  Valley  Air;  94-38  Bohan;  95-11   Horizon;  96-3 
America  West  Airlines. 

Acceptable  methods,  techniques,  and  practices 96-3  America  West  Airlines. 

After  certificate  revocation   92-73  Wyatt. 

Major/minor  repairs  96-3  America  West  Airlines. 

Minimum  Equipment  List  (MEL)  94-38  Bohan;  95-11  Horizon. 

Aircraft  Records: 

Aircraft  Operation   91-8  Watts  Agricultural  Aviation. 

Flight  and  Duty  Time  96-4  South  Aero. 

Maintenance  Records  91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse. 

"Yellow  tags"  91-8  Watts  Agricultural  Aviation. 

Aircraft-Weight  and  Balan(e  (St?e  Weight  and  Balance) 
Airmen: 
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Pilots 91-12  &  91-31  Terrv  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  93-17  Metcalf. 

Altitude  deviation  .'. 92-49  Richardson  &  Shimp. 

Careless  or  Reckless  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp;  92-47  Cornwall;  93-17  Metcalf;  93-29  Sweeney 

Flight  time  limitations  93-11  Merkley. 

Follow  ATC  Instruction  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  & 

Shimp. 

Low  Flight  92-47  Cornwall;  93-17  Metcalf. 

See  and  Avoid  93-29  Sweeney. 

Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities  90-19  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 

Lines. 
Airport  Operator  Responsibilities  90-19  Continental  Airlines;  91-4  (Airport  Operatorl;  91-18  {Airport 

Operator);   91-40   [Airport   Operator);   91-41    [Airpwrt  Operator). 

91-58  [Airport  Operator);  96-1  (Airport  Operator). 

Badge  Display  .,„ 91-4  [Airport  Operator);  91-33  Delta  Air  Lines. 

Definition  of , 90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  (Airport 

Op)eraforl. 
Exclusive  Areas  90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport 

Operatorl, 
Airport  Security  Program  (ASP): 

Compliance  with  91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 

Operatorl;   91-41    [Airport   Operator);   91-58   [Airport   Operator). 

94-1  Delta  Air  Lines;  96-1  (Airport  Operator) 
Airports: 

Airport  Operator  Responsibilities  90-12  Continental  Airlines;  91-4  (Airport  Operator);  91-18  [Airport 

Operatorl;   91-40   [Airport   Operator);   91-41    (Airport   Of)erator), 

91-58  [Airport  Operator);  96-1  [Airport  Operator) 
Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor  91-12  &  91-31  Terry  &  Menne. 

Error  as  exonerating  factor 91-12  &  91-31  Yerry  &  Menne;  92-40  Wendt, 

Ground  Control  91-12  Terry  &  Menne;  93-18  Westair  Commuter 

Local  Control  91-12  Terry  &  Meno*i — 

Tapes  &  Transcripts 91-12  Terry  &  Menne;  92—49  Richardson  &  Shimp. 

Airworthiness  91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  & 

92-70  USAir;  94-2   Woodhouse;  95-11    Horizon;   96-3   .\roenca 

West  Airlines. 

Amicus  Curiae  Briefs 90-25  Gabbert. 

Answer 

Timeliness  of  answer  90-3  Metz;  90-15  Playter;  92-32  Barnhill.  92-47  Cornwall;  92-75 

Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton,  94-30 

Columna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic 

What  constitutes  92-32  Barnhill;  92-75  Beck. 

Appeals  (See  also  Timeliness;  Mailing  Rule) 

Briefs,  Generally  89-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 

Beck;  93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez;  95-13 

Kilrain. 
Additional  Appeal  Brief 92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter;  93-28  Strohl:  94- 

4  Northwest  Aircraft;  94-18  Luxemburg;  94-29  Sutton 

Appeal  dismissed  as  premature  95-19  Rayner, 

Appieal  dismissed  as  moot  after  complaint  withdrawn  92-9  Griffin, 

Appellate  arguments  92-70  USAir. 

Court  of  Apjjeals,  appieal  to  (See  Federal  Courts) 

■Good  Cause"  for  Late-Filed  Brief  or  Notice  of  Appeal  90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau. 

91-48  Wendt;  91-50  &  92-1  Costello;  92-3  Park.  92-17  Giuffrida. 

92-39  Beck;  92-41  Moore  &  Sabre  Associates:  92-52  Beck;  92-57 
.  Detroit  Metro  Wayne  Co.   Airport;  92-69  McCatie:  93-23  Allen: 

93-27  Simmons;  93-31  Allen;  95-2  Meronek;  95-9  Woodhouse. 

95-25  Conquest. 

Motion  to  Vacate  construed  as  a  brief  91-11  Continental  Airlines. 

Perfecting  an  Appeal  92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Perez:  95-13 

Kilrain;  96-5  Alphin  Aircraft, 
Extension  of  Time  for  (good  cause  for) 89-8  Thunderbird  .Accessories;  91-26  Britt  .Airways:  91-32  Bargen. 

91-50  Costello;  93-2  &  93-3  Wendt;  93-24  Steel  Cit\   Aviation. 

93-32  Nunez, 
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Failure  to  89-1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories:  90- 

35  P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43.  91-44,  91-46  &  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Bargen;  92-34  Garrell;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines;  92-45  O'Brien;  92-56 
Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintraub;  92- 
78  TWA;  93-7  Dunn;  93-«  Nunez;  93-20  Smith;  93-23  &  93-31 
Allen;  93-34  Castle  Aviation;  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page;  94-26  French  Aircraft;  94-34  American 
International  Airways;  94-35  American  International  Airways; 
94-36  American  International  Airways;  95-4  Hanson;  95-22  & 
96-5  Alphin  Aircraft;  96-2  Skydiving  Center. 

What  Constitutes  90-4  Metz;  90-27  Gabbert;  91-^5  Park;  92-7  West;  92-17  Giuffrida; 

92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez;  94-30 
Columna;  95-9  Woodhouse;  95-23  Atlantic  World  Airways. 

Service  of  brief:  ^  ,, 

Failure  to  serve  other  party  92-17  Giuftrida;  92-19  Cornwall.  ' 

Timeliness  of  Notice  of  Apfxml  90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West:  92-69  McCabe; 

93-27  Simmons;  95-2  Meronek;  95-9  Woodhouse;  95-15  Alphin 
Aviation. 

Withdrawal  of  appeal  89-2  Lincoln-Walker;  89-3  Sitlko;  90-^  Nordrum;  90-5  Sussman; 

90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander;  90-30 
Steidinger;  90-34  D.  Adams;  90-40  &  90-41  Westair  Commuter 
Airlines;  91-1  Nestor;  91-5  )ones;  91-6  Lowery;  91-13  Kreamer; 
91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21 
*  ■  Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 

lines; 91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental 
Airlines;  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36; 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Ex- 
•  press;  91-49  Shields;  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
Griffin;  91-60  Brinton;  92-2  KoUer;  92-4  Delta  Air  Lines;  92-6 
Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg; 
92-22,  92-23,  92-24.  92-25,  92-26  &  92-28  Delta  Air  Lines;  92- 
33  Port  Authority  of  NY  &  N);  92-42  layson;  92-43  Delta  Air 
Lines;  92-44  Owens;  92-53  Humble;  92-54  &  92-55  Northwest 
Airlines;  92-60  Costello;  92-61  Romerdahl;  92-62  USAir;  92-63 
Schaefer;  92-64  &  92-65  Delta  Air  Lines;  92-66  Sabre  Associates 
&  Moore;  92-79  Delta  Air  Lines;  93-1  Powell  &  Co.;  93-4  Harrah; 
93-14  Fenske;  93-15  Brown;  93-21  Delta  Air  Lines;  93-22 
Yannotone;  93-26  Delta  Air  Lines;  93-33  HPH  Aviation;  94-9  B  & 
G  Instruments;  94-10  Boyle;  94-11  Pan  American  Airways;  94-13 
Boyle;  94-14  B  &  G  Instruments;  94-16  Ford;  94-33  Trans  World 
Airlines;  94-41  Dewey  Towner;  94-42  Taylor;  95-1  Diamond 
Aviation;  95-3  Delta  Air  Lines;  95-5  Araya;  95-6  Sutton;  95-7 
Empire  Airlines;  95-20  USAir;  95-21  Faisca;  95-24  Delta  Air 
Lines;  96-7  Delta  Air  Lines;  96-8  Empire  Airlines;  96-10  USAir, 
96-11  USAir,  96-12  USAir. 

Assault   (see  also  Passenger  Misconduct)  96-6  Ignatov. 

■Attempt"  89-5  Schultz. 

Attorney  (xinduct: 

()bstrepen)us  or  Disruptive  94-39  Kirola. 

Attoninv  Fees  (See  EA|A) 

Aviation  Siifeiv  Keporting  System  90-39  Mart;  91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

Balltxin  (Hot  Air) 94-2  Woodhouse. 

Bankruptcy  - 91-2  C!)ontinental  Airlines. 

Battery        96-6  ignatov. 

(Certificates  ,intl  Authorizations: 

Surrender  when  revoked     92-73  Wyaft. 

(livil  Air  Sei  urity  National  Airport: 

Inspection  Program  (CASNAIP) 91-4  (Airport  Operator);  91-18  lAirp<irt  Operator];  91-40  [Airport 

Operator];  91-41  (Airport  Operator],  91-58  [Airport  Operator). 

(Civil  Penalty  Amount  (See  Saiu.tioii) 
(Closing  .Argument  (See  Final  Oral  Argument) 

Collateral  Estoppel  '. 91-8  Watts  Agricultural  Aviation. 

(Complaint: 

(Complainant  Bound  By 90-10  Webb;  91-53  Koller. 

No  Timely  Answer  to   (See  Answer) 

Partial  Dismissal/Full  Sanction  94-19  Pony  Express;  94-40  Polynesian  Airways. 

Timeliness  of  complaint   91-51  Hagwood;  93-13  Medel;  94-7  Hereth;  94-5  Grant. 

Withdrawal  of  94-39  Kirola:  95-6  Sutton. 

(Complian<  e  &  Knforcement  I'rogram: 

(FAA  Order  No   2150  ,TA)  89-5  Schultz;  89-6  American  Airlines;  91-38  Esau;  92-5  Delta  Air 

Lines. 

Sanction  Cuiclani  e  Table  -. 89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines; 

91-3  Lewis;  92-5  Delta  Air  Lines. 
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Concealment  of  Weapons  89-5  Schultz;  92-46  Sutton-Sautter.  92-51  Koblick. 

C>3nsolidation  of  CCases 90-12,  90-18  &  90-19  Continental  Airlines. 

Constitutionality  of  Regulations  96-1  (Airport  Operator]. 

Continuance  of  Hearing 90-25  Gabbert;  92-29  Haggland. 

Corrective  Action  (See  Sanction) 
Credibility  of  Witnesses; 

(}enerally 95-25  Conquest  Helicopters;  95-26  Hereth. 

Deference  to  ALJ 90-21  Carroll;  92-3  Park;  93-17  Mctcalf;  95-26  Hereth. 

Expert  witnesses  (See  also  Witnesses)  90-27  Gabbert;  93-17  Metcalf;  96-3  American  West  Airlines. 

Impeachment  94-4  Northwest  Aircraft  Rental. 

De  facto  answer 92-32  Bamhill. 

Deliberative  Process  Privilege 89-6  American  Airlines;  90-12.  90-18  &  90-19  Continental  Air- 
lines. 

Deterrence  89-5  Schultz;  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Larry's 

Flying  Service. 
Discovery: 

Deliberative  Process  Privilege 89-6  American  Airlines:  90-12.  90-18  &  90-19  CConfinental   Air- 
lines. 

Depositions  91-54  Alaska  Airlines. 

Notice  of 91-54  Alaska  Airlines. 

Failure  to  Produce  90-18  &  90-19  (Continental  Airlines;  91-17  KDS  Aviation;  93-10 

Costello. 

Of  Investigative  File  in  Unrelated  Case  92-46  Sutton-Sautter. 

Sanctions  for  91-17  KDS  Aviation;  91-54  Alaska  Airlines. 

Double  jeopardy 95-8  Charter  Airlines. 

Due  Process: 

Before  finding  a  violation  90-27  Gabbert. 

Violation  of  89-6  American  Airlines;  90-12  (Continental  Airlines;  90-37  North- 
west Airlines;  96-1  JAirport  Operator). 

EAJA: 

Adversary  Adjudication  90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TQ;  95-12  Toy- 
ota. 

Amount  of  award 95-27  Valley  Air. 

Appeal  from  ALI  Decision  95-9  Woodhouse. 

Expert  witness  fees  95-27  Valley  Air. 

Further  proceedings 91-52  KDS  Aviation. 

lurisdiction  over  appeal 92-74  Wendt. 

Other  expenses  93-29  Sweeney. 

Position  of  agency  95-27  Valley  Air. 

Prevailing  party  91-52  KDS  Aviation. 

Special  circumstances  95-18  Pacific  Sky. 

Substantial  justification  91-52  &  92-71  KDS  Aviation;  93-9  Wendt;  95-18  Pacific  Sky.  95- 

27  Valley  Air. 

Supplementation  of  application  95-27  Valley  Air. 

Evidence  (See  Proof  &  Evidence) 

Ex  Parte  Communications  93-10  Costello;  95-16  Mulhall;  95-19  Rayner 

Expert  Witnesses  (See  Witness) 
Extension  of  Time: 

By  Agr«ement  of  Parties. 89-6  American  Airlines;  92-41  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker  89-7  Zenkner;  90-39  Hart. 

Good  CCause  for  89-8  Thunderbird  Accessories. 

Objection  to 89-8  Thunderbird  Accessories;  93-3  Wendt. 

Who  may  grant  90-27  Gabbert. 

Federal  Courts  92-7  West. 

Federal  Rules  of  Civil  Procedure  91-17  KDS  Aviation. 

Federal  Rules  of  Evidence  (See  also  Proof  &  Evidence). 

Settlement  Offers  95-16  Mulhall. 

Final  Oral  Argument  92-3  Park. 

Firearms  (See  Weapons) 

Ferry  Flights  95-8  Charter  Airlines. 

Flight  &  Duty  Time: 

Circumstances  beyond  control  of  the  crew  95-8  Charter  Airlines. 

Foreseeability 95-8  Charter  Airlines. 

Late  freight  95-8  Charter  Airlines. 

Weather  95-8  Charter  Airlines. 

Ck)mpetency  check  flights  96-4  South  Aero. 

Limitation  of  Duty  Time  95-8  Charter  Airlines:  96-4  South  .Aero. 

Limitation  of  Flight  Time  95-8  Charter  Airlines. 

"Other  commercial  flying"  95-8  Charter  Airlines. 

pjights  94-20  Conquest  Helicopters. 

Fi«edom  of  Information  Act  93-10  Costello. 

Fuel  Exhaustion  95-26  Hereth. 

Guns  (See  Weapons)  .^ 

Hazardous  Materials  Transp.  Act  90-37  Northwest  Airlines:  92-76  Safety  Equipment:  92-7,  TO:  94- 

19  Pony  Express;  94-28  Toyota:  94-31  Smalling.  95-12  Toyota. 
95-16  Mulhall. 
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Ab.litv  to  Pav  95-16  Mulhall. 

Installment  payments  ^^'^  ^,       '•      ^  „.   „  c      n-       ocl  ic  kx   iK^ii 

Civil  Penalty     . ^2-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

Financial  hardship  and  inability  to  pay  95-16  Mulhall. 

Minimum  penalty  95-16  Mulhall. 

Q^rrectwe  Action 92-77  TC  ;  94-28  Toyota. 

(nminal  Penalty  92-77  TCI;  94-31  Smalling. 

aZbililv  92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

EAjA.  applicability  of  94-17  TCI;  95-12  Toyota. 

Fir^t-.ime  violation  92-77  TCI;  94-28  Toyota;  94-3    Sma   mg. 

Gravity  of  violation  92-77  TCI.  94-28  Toyota;  94-31  Smalling. 

Individual  violations  95-16  Mulhall.  „.   ^,  ^      n 

K^nowinBlv  92-77  TCI;  94-19  Pony  Express;  94-31  Smalling. 

Informal  Conference  ;:i'.;:i; 94-J  Northwest  Aircraft  Rental.       , 

Initial  Decision  ^       ^.,, 

What  constitutes  92-32  Barnhill. 

Interference  with  crewmemb.-rs  (see  also  Passenj^er  Misconduct;  As-  92-3  Park;  96-6  Ignatov, 

Int'^er^mutory  Appeal   •     89-6  American  Airlines;  91-54  Alaska  Airlines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan. 
Internal  FAA  Pol?y  and/or  Pr.nedures  , 89-6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt. 

^"'"After  mitial  decision    90-20  Degenhardt;  90-33  Cato;  92-32  Barnhill;  93-28  Strohl. 

After  Order  Assess, n(^  Civil  Penalty 94-37  Houston;  95-19  Rayner. 

After  withdrawal  of  (omplaint  94-39. 

S50  (XX)  Limit  90-12  Continental  Airlines. 

EAIA  cases  ..:::ZZZZZIZ". 92-74  Wendt. 

HazMat  cases  92-76  Safety  Equipment. 

I^j<5g  90-n  Thunderbird  Accessories. 

Knowledge  (.See  also  Weapons  Violations): 

Of  concealed  weapon    89-5  Schultz;  90-20  Degenhardt. 

Laches  (See  Unreasonable  Delay)  „„.   ......     j    .                      nn  nn 

Mailina  Rule                                                                89-7  Zenkner:  90-3  Metz;  90-11   Thunderbird  Accessories;  90-39 

*            Hart 

Overnight  express  delivery 89-6  American  Airlines.                                                                             j 

Maintenante  (Sec  .^^r(  raft  Maintenance) 

Maintenanie  Instrut  tion                  93-36  Valley  Air. 

Maintenance  Manual                       90-11  Thunderbird  Accessories. 

Air  larrier  maintenance  manual  96-3  America  West  Airlines. 

Approved/accepted  repair  methods  96-3  America  West  Airlines. 

Manufacturers  maintenance  manu.i!      96-3  America  West  Airlines. 

Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenance) 
M>«)tness 

Appeal  dismissed  as  m<M)t     92-9  Griffin;  94-17  TCI. 

National  Aviation  Safetv  Inspection  Program  (NASIP)  90-16  Rocky  Mountain. 

National  Transrxirtation  Safetv  Board  „    f,.  .          r.o   ,o  »»;     .»■. 

Administrator  act  U.und  bv  NTSB  case  law  91-12  Terry  &  Menne;  92-»9  Richardson  &  Shimp;  93-18  Westair 

Cximmuter. 

Lack  of  lurisdic  tmn  90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 

Notice  of  Hearing 

Receipt               92-31  Eaddy. 

Notu  e  of  Proposed  Civil  Penalty: 

Initiates  Action                        91-9  Continental  Airlines 

Signature  of  agency  .ittornev    93-12  Langton. 

Withdrawal  of                          90-17  Wilson 

()  ^ry,^             91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter. 

Oral  .Argunifiit 

n«'<  ision  to  hold " 92-16  Wendt. 

Instructions  for  92-27  Wendt. 

Order  Assessing  (jmI  Penalty; 

Appeal  troni  92-1  Costello;  95-19  Rayner, 

Timelint-ss  oj  rfcinesl  for  hearing  95-19  Rayner 

\Vi!h(lraw,il  .  t 89-4  M.nz,  90-16  Rocky  Mountain;  90-22  CSAir;  95-19  Rayner. 

Parts  Vl.uiutai  turvr   Approval: 

Failure  to  ohtam      93-19  Pacific  Sky  Supply. 

Passenger  Misconduct       92-3  Park. 

Assault  96-6  Ignatov. 

Interfercni  e  with  a  crewmenibt:r  96-6  Ignatov. 

Smoking    92-37  Giuffrida 

Penalty  (See  .Sanction) 

p,.[.^,i„  93-18  Westair  Commuter 

PrcHif  *  Evideni  r  I. See  also  Federal  Rules  of  Evidence): 

Affirm, itue  l).-tV.nsf  92-13  Delta  Air  Lines;  92-72  Giuffrida. 

Burden  ot  PrcM.t  90-26  &  90-13  Waddell;  91-3  Lewis;  91-30  TrujiUo;  92-13  Delta 

Air  Lines;  92-72  Giuffrida;  93-29  Sweeney. 
Cmumstantial  Evidence  •' 90-12,  90-19  &  91-9  Continental  Airlines;  93-29  Sweeney;  96-3 

America  West  Airlines. 
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Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
nesses) 

Closing  Arguments  94-20  Conquest  Helicopters. 

Criminal  standard  rejected 91-12  Terry  4  Menne. 

Extra-record  material  95-26  Hereth. 

Hearsay 92-72  Giuffrida. 

Preponderance  of  evidence 90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

&  91-31  Terry  &  Menne;  92-72  Giuffrida. 
Presumption  that  message  on  ATC  tape  is  received  as  transmit-    91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 
ted. 

Presumption  that  a  gun  is  deadly  or  dangerous 90-26  Waddell;  91-30  Trujillo. 

Prima  facie  case  95-26  Hereth. 

Settlement  offer  95-16  Mulhall. 

Substantial  evidence  92-72  Giuffrida. 

Prima  Facie  Case.  (See  also  Proof  &  Evidence)  95-26  Hereth;  96-3  America  West  Airlines. 

Pro  Se  Parties: 

Special  Considerations  90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest. 

Prosecutorial  Discretion  89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines: 

91-41  (Airport  Operator);  92-46  Sutton-Sautter.  92-73  Wyatt;  95- 
17  Larry's  Flying  Service. 
Reconsideration: 

Denied  by  AL) 89-4  &  90-2  Metz. 

Granted  by  ALJ  92-32  Barnhill. 

Repetitious  petitions  % 96-9  (Airport  Operator). 

Stay  of  Order  Pending  90-31  Carroll;  90-32  Continental  Airlines. 

Remancl  86-6  American  Airlines;  90-16  Rcx;ky  Mountain;  90-24  Bayer:  91- 

51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 
'  Equipment;  94-37  Houston. 

Repair  Station 90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited:    94-2 

Woodhouse. 

Request  for  Hearing  94-37  Houston;  95-19  RajTier. 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G) 

Applicability  of 90-12.  90-18  &  90-19  Continental  Airlines,  91-17  KDS  Aviation. 

Challenges  to 90-12,  90-18  &  90-19  Continental  Airlines,  90-21  Carroll;  90-37 

Northwest  Airlines. 

Effect  of  Changes  in  90-21  Carroll;  90-22  USAir;  90-38  Continental  Airlines. 

Initiation  of  Action  91-9  Continental  Airlines. 

Runway  incursions  92—40  Wendt;  93-18  Westair  Commuter. 

Sanction: 

Ability  to  Pay  89-5  Schultz;  90-10  Webb;  91-3  Lewis;  91-38  Essau:  92-lt)  Flight 

Unlimited;    92-32    Barnhill;    92-37    &    92-72    Giuffrida,    92-38 
Cronberg;  92-46  Sutton-Sautter:  92-51   Koblick;  -^S-IO  Costello, 
94—4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95- 
16  Mulhall;  95-17  Larry's  Flying  Service. 
Agency  policy: 

ALJ  Bound  by  90-37  Northwest  AiHines;  92-46  Sutton-Sautter 

Statements  of  (e.g.,  FAA  Order  21 50. 3 A,  Sanction  Guidance     90-19    Continental    Airlines:    90-23    Broyles;    90-33    Cato:    90-37 
Table,  memoranda  jjertaining  to).  Northwest  Airlines;  92—46  Sutton-Sautter;  96—4  South  Aero 

Consistency  with  Precedent 96-6  Ignatov. 

Corrective  Action 91-18  (Airport  Operator):  91-40  [Airport  Operator).  91-41  [Aiiport 

Operator);  92-5  Delta  Air  Lines:  93-18  Westair  Commuter.  94-28 
Toyota;  96-4  South  Aero. 
Discovery  (See  Discovery) 

Factors  to  consider  ., 89-5  Schultz:  90-23  Broyles;  90-37  Northwest  .Airlines:  91-3  Lewis; 

91-18  [Airport  Operator);  91-40  jAirport  Operator):  91-41  jAir- 
port  Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautter:  92- 
51  Koblick;  94-28  Toyota;  95-11  Horizon. 

First-Time  Offenders  89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

HazMat  (See  Hazardous  Materials  Transp.  Act) 

Inexperience 92-10  Flight  Unlimited. 

Installment  Payments  95-16  Mulhall;  95-17  Larry's  Flying  Service. 

Maintenance 95-11  Horizon;  96-3  America  West  Airlines. 

Maximum  90-10  Webb;  91-53  Koller. 

Minimum  (HazMat)  95-16  Mulhall 

Modified  89-5  Schulta:  90-11  Thunderbird  Accessories:  91-38  Esau:  92-10 

Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Barnhill 
Partial   Dismissal  of  Compalinl/Full  Sanction   (See  also  Com-    94-19  Pony  Express;  94-40  Polynesian  Airways 

plaint). 
Sanctions  in  sjjecific  cases: 

Pilot  Deviation  92-8  Watkins. 

Test  object  detection  90-18  &  90-19  Continental  Airlines. 

Unauthorized  access  90-19  Continental  Airlines:  90-37  Northwest  Airlines.  94-1   Delta 

Air  Lines. 

Weapons  cases  90-23  Broyles;  90-33  Cato;  91-3  Lewis:  91-38  Esau;  92-32  Barnhill; 

92-46  Sutton-Sautter;  92-51  Koblick:  94-5  Grant. 
Screening  of  Persons: 
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Air  (Idrrior  failure  to  detect  weapon 

Siiinition        94-44  American  Airlines. 

KnterinK  .Stonie  Ar.sHS 90-24  Bayer:  92-58  Hoedl. 

Sc(  untv  (.So*-  S<  rt-cnmj^  of  Persons.  Standard  Security  Progrdm,  Test 
()b|»H  t  I>te<ti()n.  Unciiithorize'i  An.ess.  Weapons  Violations) 

Sepiiration  of  Functions      90-12  ("continental  Airlines;  90-18  Continental  Airlines;  90-19  Ckin- 

tinental  Airlines.  90-21  Carroll;  90-38  Continental  Airlines;  93- 
13  Medel. 

Service  (S»?»'  also  Mailing  Kule): 

OfNPCP     90-22  USAir. 

Of  FNK:I'      93-13  Medel. 

Valid  Sarvice  92-18  Bargen 

Settlement 91-50  &  92-1  Cx)stello;  95-16  Mulhall. 

Smokinn 92-37  Giuffrida;  94-18  Luxemburg. 

Stanilard  .St^  untv  Program  (SSC) 

Compliante  wilti    90-12,  90-18  &  90-19  Continental  Airlines;  91-33  Delta  Air  Lines; 

91-55  (ijntinental  Airlines;  92-13  &  94-1  Delta  Air  Lines. 

Stay  of  Orders      90-31  Carroll;  90-32  Continental  Airlines. 

Pending  ludicial  review  95-14  Charter  Airlines. 

Strict  Liatiihty  89-5  Schultz;  90-27  Gabbert;  91-18  lAirport  Qperatorl;  91-40  (Air- 
port Operator];  91-58  (Airport  Operator). 

Test  Ob|e<:t  Dt-tection   90-12.   90-18,   90-19,   91-9   &   91-55  Continental   Airlines;   92-13 

Delta  Air  Lines. 

Proof  of  violation  90-18.  90-19  &  91-9  Continental  Airfines;  92-13  Delta  Air  Lines. 

Sanction   90-18  &  90-19  Continental  Airlines. 

Timeliness  (See  also  Cximplaint;  Mailing  Rule;  and  Appeals): 

Of  response  to  NPCP  90-22  USAir. 

Of  complaint  91-51  Hagwood;  93-13  Medel;  94-7  Hereth. 

Of  NPCP  92-73  Wyatt. 

Of  request  for  hearing  93-12  Ungton;  95-19  Rayner. 

Unapproved  Parts  (.See  also  Parts  Manufacturei  Approval)   93-19  Pacific  Sky  Supply. 

Unauthorized  Access 

To  Aircraft 90-12  &  90-19  Continental  Airlines;  94-1  Delta  Air  Lines. 

To  Air  Operations  Area  (AOA)  90-37  Northwest  Airlines;  91-18  [Airport  Operator);  91-40  (Airport 

Operator);  91-58  (Airport  Operator);  94-1  Delta  Air  Lines. 
Unreasonable  Delay: 

In  Initiating  Action  90-21  Carroll, 

Visual  C;ues  Indicating  Runway.  Adequatry  of  92—40  Wendt. 

Weapons  Violations: 

Generally  8&-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato;  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91-38 
Esair.  91-53  Koller;  92-32  Bamhill;  92-46  Satton-Sautter;  92-51 
Koblick;  02-59  Petek-Jackson;  94-5  Grant;  94-44  American  Air- 
lines. 
Q)ncealment  (.Se«  (xjncealment) 

■Deadly  or  Dangerous"    90-26  &  90-^3  Waddell;  91-30  Trujillo;  91-38  Esaif 

First-time  Offenders    89-5  Schultz. 

Intent  to  commit  violation  89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles;  90-26  Waddell; 

91-3  Lewis;  91-53  Koller. 
Knowledge 

Of  Weapon  Concealment  (See  aLso  Knowledge)  89-5  Schultz;  90-20  Degenhardt. 

Sanction  {S«>e   ".Sanction") 

Weight  and  Balance    94-40  Polynesian  Airways. 

Witnesses: 

Absence  of.  Failure  to  subpoena  92-3  Park. 

Exp«?rt  testimonv  (See  also  Credibility) 

Evaluation  of 93-17   Metcalf;   94-3   Valley   Air;   94-21   Sweeney;   96-3   America 

West  Airlines. 
Expert  witness  fees  (.S«w  KAj.A] 
Regulations  (Title  14  CFR.  unless  otherwise  noted): 

I  1  (maintenante)  94-38  Bohan. 

II  (ma|or  repair)  9&-3  America  West  Airlines. 

1.1  (minor  repair)  96-3  America  West  Airlines. 

11  (operate)  91-12  &  91-31  Terry  ft  Menne;  93-18  Westair  Commuter. 

II  (person)   93-18  Westair  Commuter. 

13.16  90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airlines; 

90-38  &  91-9  Continental  Airlines;  91-18  (Airport  Operator);  91- 
51  Hagwood;  92-1  Costello;  92-46  Sutton-Sautfer;  93-13  Medel: 
93-28  Strohl;  94-27  Larsen;  94-37  Houston;  94-31  Smalling;  95- 
V  Rayner. 

l.).2Ul  90-12  Continental  Airlines. 

13.202  - 90-6  American  Airlines;  92-76  Safety  Equipment. 

13.203  90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Air- 

lines. 
13  204   


Federal  Register  /  Vol.  61,  No.  79  /  Tuesday,  April  23,  1996  /  Notices 


17945 


13.205  90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92- 

32  Bamhill:  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-46 
Mulhall. 

13.206  

13.207  94-39  Kirola. 

13.208  90-21  Carroll:  91-51  Hagwood;  92-73  Wyatt:  92-76  Safety  Equip- 

ment; 93-13  Medel;  93-28  Strohl;  94-7  Hereth. 

13.209  90-3  Metz:  90-15  Playter  91-18  (Airport  Operator);  92-32  Bamhill. 

92-47  Cornwall;  92-75  Beck;  92-76  Safet\'  Equipment;  94-8 
Nunez;  94-5  Grant;  94-22  Harkins:  94-29  Sutton;  94-30 
Columna;  95-10  Diamond:  95-28  Valley  Air 

13.210 92-19  Corawali;  92-75  Beck;  92-76  Safety  Equipment:  93-7  Dunn: 

93-28  Strohl:  94-5  Grant:  94-30  Columna;  95-28  Valley  Air. 

13.211  89-6  American  Airlines;  89-7  Zenkner:  90-3  Metz;  90-11  Thunder- 

bird  Accessories;  90-39  Hart;  91-24  Esau:  92-1  Costello;  92-9 
Griffin;  92-18  Bargen;  92-19  Comwall;  92-57  Detroit  Metro 
Wayne  County  Airport;  92-74  Wendt;  92-76  Safetv  Equipment; 
93-2  Wendt;  94-5  Grant.  94-18  Luxenburg:  94-29  Sutton:  95-12 
Toyota;  95-28  Valley  Air. 

13.212  90-11  Thunderbird  Accessories:  91-2  Continental  Airlines. 

13.213  

13.214  91-3  Lewis. 

13.215  93-28  Strohl;  94-39  Kirola. 

13.216  

13.217  91-17  KDS  Aviation. 

13.218 89-6  American   Airlines;   90-11   Thunderbird   .\ccessones:   90-39 

Hart:  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 
Strohl;  94-27  Larsen:  94-37  Houston;  95-18  Rayner. 

13.219  89-6  American  Airlines:  91-2  Continental  Airlines;  91-54  Alaska 

Airlines;  93-37  Airspect:  94-32  Detroit  Metro.  Wayne  Airport 

13.220 89-6  American  Airlines;  90-20  Carroll:  91-8  Watts  Agricultural 

Aviation:  91-17  KDS  Aviation:  91-54  Alaska  Airlines;  92-46  Sut- 
ton-Sautter. 

13.221  92-29  Haggland;  92-31  Eaddy:  92-52  Cullop. 

13.222  92-72  Giuffrida. 

13.223  91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida;  95-26  HCTeth. 

13.224  90-26  Waddell;  91-4   (Airport  Operator);  92-72  Giuffrida,  94-18 

Luxemburg;  94-28  Toyota;  95-25  Conquest. 
13.225 
13.226 

13.227 90-21  Carroll:  95-26  Hereth. 

13.228  92-3  Park. 

13.229. 

13.230  92-19  Comwall;  95-26  Hereth. 

13.231  92-3  Park. 

13.232  89-5  Schultz:  90-20  Degenhardt:  92-1  Costello  92-18  Bargen;  92-32 

Bamhill;  93-28  Strohl;  94-28  Toyota  95-12  Toyota;  95-16 
Mulhall  96-6  Ignatov. 

13.233  89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner,  89-8  Thun- 

derbird Accessories:  90-3  Metz:  90-11  Thunderbird  Accessories; 
90-19  Continental  Airlines  90-20  Degenhardt:  90-25  &  90-27 
Gabbert;  90-35  P.  Adams:  90-19  Continental  Airlines:  90-39  Hart 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue:  91-8  Watts 
Agricultiiral  Aviation:  91-10  Graham:  91-11  Continental  Airlines: 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways:  91-31  Terr>  & 
Menne;  91-32  Bargen;  91-43  &  91-44  Delta,  91-45  Park;  91-46 
Delta;  91-47  Delta:  91-48  Wendt;  91-52  KDS  Aviation;  91-53 
Koller;  92-1  Costello;  92-3  Park:  92-7  West;  92-11  Alilin:  92-15 
Dillman;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall:  92-27 
Wendt;  92-32  Bamhill:  92-34  Carrell:  92-35  Bay  Land  Aviation: 
92-36  Southwest  Airlines:  92-39  Beck;  92-45  O'Brien;  92-52 
Beck;  92-56  Montauk  Caribbean  Airways:  92-57  Detroit  Metro 
Wayne  Co.  Airport;  92-67  USAir;  92-69  McCabe;  92-72  Giuffrida: 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Commuter: 
93-7  Dunn;  93-8  Nunez:  93-19  Pacific  Sky  Supply;  93-23  Allen; 
93-27  Simmons;  93-28  Strohl:  93-31  Allen:  93-32  Nunez:  94-9  B 
&  G  Instruments:  94-10  Boyle;  94-12  Bartusiak:  94-15  Columna: 
94-18  Luxemburg:  94-23-  Perez:  94-24  Page:  94-26  French  Air- 
craft; 94-28  Toyota;  95-2  Meronek;  95-9  Woodhouse:  95-13 
Kilrain;  95-23  Atlantic  Worid  Airways;  95-25  Conquest;  95-26 
Hereth;  96-1  (Airport  Operator):  96-2  Skydiving  Center. 

13.234  90-19  Continental  Airlines;  90-31  Carroll:  90-32  &  90-38  Continen- 

tal Airlines:  91-4  (Airport  Operator):  95-12  Toyota:  96-9  (Airport 
Operator). 

13.235  _ 90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  90-15 

Playter;  90-17  Wilson;  92-7  West. 
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Part  14   

14  Ol     

14()4      

14  (15      : 

14  12     

14  20     

14  2  J     

14  2h       

14.2H    

21  ;u);t    

25  H55  

J9  J   

43  3  92-73  Wyatt. 

'.'■■■-■ ] ' 91-8  Watts  Agricultural  Aviation. 

'"" CK)-11    Thunderbird    Accessories;    94-3    Valley    Air; 


92-74  &  93-2  Wendt;  95-18  Pacific  Sky  Supply 

91-17  &  92-71  KDS  Aviation. 

91-17.  91-52  &  92-71  KDS  Aviation;  93-10  Costello;  95-27  Valley 

Air 
90-17  Wilson. 
95-27  Valley  Air. 
91-52  KDS  Aviation. 

93-29  Svvreency.  J 

91-52  KDS  Aviation;  95-27  Valley  Air. 
95-9  Woodhou.se. 

93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 
92-37  Ciuffrida. 
92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 


43.9  . 
43.13 


94-38    Bohan; 


America  West  Airlines. 
^,,^  ^ 90-25    &    90-27    Gabbert;    91-8    Watts    Agricultural 

WcKxlhouse. 

fiS  ,5  92-73  Wyatt. 

" 92-73  Wvatt. 


Aviation:    94-2 


65  92 

91  H  (91 

1  1 

91  9  (91 

1  < 

,is(it  H/18/90)   ''2-3  Park. 

,,s  uf  H/l8/'«))   90-15  Playter, 


91-12  Sr  91-31  Terry  &  Menne;  92-8  Watkins;  92-40 

Wendt;  92-48  USAir:  92-49  Richardson  &  Shimp;  92-47  Cornwall; 
92-70  liSAir;  93-9  Wendt;  93-17  Metcalf:  93-18  Westair  Com- 
muter; 93-29  Sweeney;  94-29  Sutton;  95-26  Hereth. 

96-6  Ignatov. 

7  as  of  H/18/90)  '.!""!!!".!!"!!!"!""!.. ^l-S    watts    Agricultural    Aviation;    92-10   Flight    Unlimited;    94-4 

Northwest  Aircraft  Rental. 

1 1 1  as  of  8/18/90)  91-29  Sweeney;  94-21  Sweeney. 

113  as  of  8/18/90)     91-29  Sweeney. 


91  11 
91-29(91 

91  65  (91 
91  67  (91 
91  75  (91  123  as  of  8/18/90) 


91  79  (91   119  as  of  8/18/90)      

91  87  (91.129  as  of  8/18/901   

9,  ,Q3       95-26  Hereth. 

9,  15J  !"""""""""!!!!!..!! •      95-26  Hereth. 

91  173  (91  417  as  of  8/18/90)    " 91-8  Watts  Agricultural  Aviation 

91.703     

107  1     


91-12  &  91.31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 

Richardson  &  Shimp;  93-9  Wendt. 
90-15  Playter;  92-47  Ck)mwall;  93-17  Metcalf 
91-12  ft  91-31  Terry  ft  Menne:  92-8  Watkins. 


107  1) 


107.21 


94-29  Sutton. 

90-19  Continental  Airlines:  90-20  Degenhardt;  91-4  (Airport  Opera- 
tor); 91-58  (Airport  Operator). 

90-12  &  90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-18 
(Airport  Operator);  91-40  (Airport  Operator);  91-41  (Airport  Oper- 
ator); 91-58  (Airport  Operator):  96-1  [Airport  Operator). 

,„7  ^(^  90-24  Bayer;  92-58  Hoedl. 

"     89-5  Schultz;  90-10  Webb;  90-22  Degenhardt:  90-23  Broy)es:  90-26  ft 

90-43  Waddell;  90-33  Cato;  90-39  Hart:  91-3  Lewis;  91-10  Graham: 
91-30  Trujillo;  91-38  Esau:  91-53  Koller;  92-32  Bamhill:  92-38 
Cronberg;  92-46  Sutton-Sautter:  92-51  Koblick;  92-59  Petek-Jack- 
son;  94-5  Grant;  94-31  Smalling. 

IQ7  75  .'. 94-30  Columna. 

jyg  5 \ """_" 90-12,  90-18,  90-19,  91-2,  &  91-9  Continental  Airlines;  91-33  Delta 

Air  Lmes;  91-54  Alaska  Airlines;  91-55  Continental  Airlines;  92- 
13  ft  94-1  DeKa  Air  Lines;  94-44  American  Airlines. 

,|,j,  -  90-18  ft  90-19  Continental  Airlines. 

108  11    !!!!!!""!!!!!!!!!!!.!!!!!""!.!!!!.".'!»l!!""'!i""!""'""'""" 90-23  Sroyles:  90-26  Waddell:  91-3  Lewis;  92-46  Sutton-Sautter; 

94-44  American  Airlines. 

,„y  1 J     ^ 90-12  ft  90-19  Continental  Airlines:  90-37  Northwest  Airlines. 

j^i  1J3 " 90-18  rx)ntinental  Airlines. 

121  153  !!!!!!!!!I!.!!!!!!!".!r.r..!!!!!"Z!!!!"'"""'...! 92-48  ft  92-70  USAir;  95-11  Horizon;  96-3  America  West  Airlines. 

121  317  "!"!."!!.!!."!.!"""!!!!""""!!!" 92-37  Ciuffrlda;  94-I8  Luxemburg. 

121 318 !!!!!"!!!!!.!!!!!!.!!!!!!!!!!!!! 92-37  ciuffrida. 

121  367  90-12  CtjnTinental  Airlines. 

121  571  "!!"."..!.""""!!.!"! 92-37  Giuffrida. 

121  628  95-11  Horizon. 

,35  J       •"!!.!"!"!"! 95-8  Charter  Airlines;  95-25  Cxinquest. 

135  5     !"!I!!!!.!!!!!!".!!"..r."!!"!!!!!""!^!!"!!! 94-3  Valley  Air;  94-20  Conquest  Helicopters;  95-25  Conquest;  95-27 

Valley  Air. 

,  ,5  25     92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air. 

i:i5  63  .!!.!!1!!.!"!!!!.!!!.!!!!!!!!.!!!!!!.!.!1! 94-40  Polynesian  Airways:  95-17  Larry's  Flying  Service;  95-28  At- 
lantic; 96-4  South  Aero. 

1  15  H7  90-21  C:arroll. 

1  (5  95 95-17  Larry's  Flying  Service. 

1  15  ifl5  94-40  Polynesian  Airways. 

I  ,5  261  """"''. '. 95-9  Charter  Airlines:  96-4  South  Aero. 

1  )5  267  !!!!!!!"!!!!"!!!!!!!!;"!!!!!! 95-8  charter   Airlines:  95-17   Larry's  Flying  Service:  96-4   South 

Aero. 
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135.293  195-17  Larry's  Flying  Service;  96-4  South  Aero. 

135.343 95-17  Larry's  Flying  Service. 

135.413  94-3  Valley  Air. 

135.421  93-36  Vall'ev  Air;  94-3  Valley  Air. 

135.437  94-3  Valley  Air. 

145.53  90-11  Thunderbird  Accessories. 

145.57  94-2  Woodhouse. 

145.61  90-11  Thunderbird  Accessories. 

191  90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

298.1 92-10  Flight  Unlimited. 

302.8  90-22  USAir 

49  CFR: 

1-47  92-76  Safety  Equipment. 

171  et  seq  95-10  Diamond. 

171  2  92-77  TCI;  94-28  Tovota;  94-31  Smalling;  95-16  Mulhall. 

171.8  92-77  TCI. 

172.101 92-77  TCI;  94-28  Tovota;  94-31  Smalling. 

172.200  92-77  TCI;  94-28  Toyota;  95-16  Mulhall. 

172.202  92-77  TCI:  94-28  Tovota:  94-31  Smalling;  95-16  Mulhall. 

172.203  94-28  Toyota. 

172.204  92-77  TCI;  94-28  Toyota:  94-31  Smalling;  95-16  Mulhall 

172.300  94-31  Smalling:  95-16  Mulhall. 

172.301  94-31  Smalling;  95-16  Mulhall. 

172.304  92-77  TCI;  94-31  Smalling:  95-16  Mulhall. 

172.400  92-77  TCI;  94-28  Tovota;  94-31  Smalling:  95-16  Mulhall. 

172.402  94-28  Toyota. 

172.406  92-77  TCi. 

173.1  92-77  TCI;  94-28  Toyota,  94-31  Smalling;  95-16  Mulhall. 

173.3  94-28  Toyota;  94-31  Smalling. 

173.6  94-28  Toyota. 

173.22(a)  94-28  Toyota;  94-31  Smalling. 

173.24  94-28  Toyota;  95-16  Mulhall, 

173.25  94-28  Toyota. 

173.27  92-77  TCI. 

173.115  92-77  TCI. 

173.240  92-77  TCI. 

173.243  94-28  Toyota. 

173.260  94-28  Toyota. 

173.266  94-28  Toyota;  94-31  Smalling. 

175.25  94-31  Smalling. 

821.30  92-73  Wyatt. 

821.33  90-21  CarroU. 

Statutes 

5  U.S.C: 

504  90-17  Wilson;  91-17  &  92-71  KDS  Aviation;  92-74.  93-2  ft  93-9 

Wendt:  93-29  Sweeney;  94-17  TCI;  95-27  Valley  Air. 

552  , 90-12,  90-18  ft  90-19  Continental  Airlines;  93-10  Costello 

554  90-18  Continental  Airlines;  90-21  Carroll;  95-12  Tovota 

556  90-21  Carroll:  91-54  Alaska  Airlines. 

557  90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airlines,  94-28 

Toyota. 

705  95-14  Charter  Airlines. 

5332  95-27  Vallev  Air. 

11  U.S.C: 

362  91-2  Continental  Airlines. 

28  U.S.C: 

2412  93-10  Costello. 

2462  90-21  Carroll. 

49  U.S.C: 

5123  95-16  Mulhall. 

44701  96-6  Ignatov. 

44704  96-3  America  West  Airlines. 

49  U.S.C  App.: 

1301(31)  (operate)  93-18  Westair  Commuter. 

(32)  (person) 93-18  Westair  Commuter. 

1356  90-18  &  90-19,  91-2  Continental  Airlines. 

1357  90-18,  90-19  &  91-2  Continental  Airlines;  91^1  (Airport  Operator!. 

91-58  (Airport  Operator) 

1421 92-10  Flight  Unlimited;  92-48  USAir;  92-70  L'SAir;  93-9  Wendt. 

1429' 92-73  Wyatt. 
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89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12,  90-18  &  90- 

1*71  ^9  Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell; 

90-33  Cato:  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Con- 
tinental Airlines;  91-3  Lewis;  91-18  (Airport  Operator);  90-53 
Kollcr;  92-5  Delta  Air  Lines;  92-10  Flight  Unlimited;  92-46  Sut- 
ton-Sautter;  92-51  JCoblick;  92-74  Wendt;  92-76  Safety  Equip- 
ment; 94-20  Conquest  Helicopters;  94^0  Polynesian  Airways; 
96-6  Ignatov. 

96-6  Ignatov. 

>4"2  9Q_2o  Degenhardt;  90-12  Continental  Airlines;  90-18.  90-19  &  91-1 

l;»^5  Continental  Airlines;  91-3  Lewis;  91-18  lAirport  Operatorl;  94-40 

Polynesian  Airways. 

..„„  90-21  Carroll.  „      „. 

»*8o  " 92-77  TCI;  94-19  Pony  Express;  94-28  Toyota;  94-31  Smallmg;  95- 

^^^  " 12  Toyota. 


Civil  Penalty  Actions— Orders  Issued 
by  the  Administrator  Digests 

(Current  as  of  March  31.  1996) 

The  digests  of  the  Administrator's 
final  de<:isions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
January  1.  1996,  to  March  31.  1996.  The 
FAA  will  publish  noncumulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g.,  April.  July. 
October,  and  lanuary  of  each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  .serve  as  a  substitute  for 
proper  legal  research.  Forties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decision  before  citing 
them  in  any  context. 

In  the  Matter  of:  ( Airport  Operatorl 

Order  No  96-1  11/4/961 

Vehicle  Gates  Must  Control 
Pedestrian  Access  This  case  arose  when 
FAA  security  inspectors  found  gaps, 
under  or  near  two  vehicle  gates  at  the 
airport,  that  were  large  enough  to  permit 
unauthorized  individuals  to  slip 
through  into  the  air  operations  area. 
Despite  repeated  and  warnings  from  the 
inspectors,  the  airport  operator  failed  to 
correct  the  problem.  The  airport 
operator  argued  that  it  did  not  violate  14 
CFR  107.13(a)(1),  the  regulation 
requiring  it  to  control  access  to  the  air 
operations  area,  bet:ause  the  gates  were 
vehicles  gates.  Contrary  to  the  airport 
operator's  arguments,  the  vehicle  gates 
must  control  pedestrian  access. 

Regulation  Not  Unconstitutional. 
Section  107.13(a)(1)  is  not 
unconstitutionally  vague  or  overbroad. 

Penalty.  The  law  judge's  imposition  of 
a  $1,000  civil  penalty  is  affirmed. 


In  the  Matter  of:  Skydiving  Center  of 
Washington.  D.C 

Orrfer  No.  96-2  (1/5/961 

Appeal  Dismissed.  Complainant  has 
failed  to  prefect  its  appeal  by  filing  an 
appeal  brief,  as  required  by  the  Rules  of 
Practice.  Therefore,  its  appeal  is 
dismissed. 
In  the  Matter  of:  America  West  Airlines 

Order  No.  96-3  (2/13/961 

Failure  to  use  methods  acceptable  to 
the  Administrator.  America  West 
violated  14  CFR  43.13(a)  when  it 
repaired  three  Boeing  737s  with  speed 
tape.  It  employed  methods  that  were  not 
in  the  Boeing  Structural  Repair  Manual 
and  had  not  been  accepted  or  approved 
by  the  Administrator  for  this  type  and 
extent  of  damage  to  these  aircraft. 
America  West  failed  to  prove  that  it  had 
used  practices  that  were  in  keeping  with 
those  employed  in  the  industry  for  this 
type  of  damage  to  these  aircraft.  Air 
carriers  must  use  repair  methods  that 
have  been  approved  or  accepted  by  the 
Administrator  even  if  the  actual  minor 
repair  on  a  particular  aircraft  does  not 
have  to  be  inspected  by  a  FAA 
representative  before  putting  the  aircraft 
back  into  service. 

,4/rwort/j/ness.  There  is  a  two-prong 
test  for  airworthiness:  (1)  the  aircraft 
must  conform  to  its  type  design  or 
supplemental  type  design  and  to  any 
applicable  airworthiness  directives,  and 
(2)  it  must  be  in  a  condition  for  safe 
operation.  In  this  case,  the  parties 
stipulated  that  the  aircraft  with  the 
minor  damage  and  temporary  speed 
tape  repairs  did  not  present  a  safety 
problem.  However,  the  aircraft  with  the 
minor  damage  (engine  fan  cowl 
puncture  of  a  Boeing  737-300.  and  flap 
trailing  edge  delamination  of  a  Boeing 
737-200  and  a  Boeing  737-300)  and  the 
speed  tape  were  not  in  conformity  with 
their  type  designs.  Although  the  type 
designs  were  not  introduced  into 
evidence,  there  was  still  sufficient 
circumstantial  evidence  to  prove  that 
the  aircraft  did  not  conform  to  their  type 
designs.  Consequently.  America  West 


violated  14  CFR  121.153  when  it 
operated  these  aircraft  in  an 
unairworthy  condition. 

Sanction.  The  civil  penalties  totalling 
$44,750.  for  these  operational  and 
maintenance  violations  are  affirmed. 

In  the  Matter  of:  South  Aero 

Order  No.  96-4  (2/13/96) 

Competency  Check  Flights. 
Competency  check  flights  administered 
by  a  company  check  pilot  in  a  company 
plane  occurred  on  duty  time  rather  than 
rest  time  and  therefore  needed  to  be 
recorded  on  the  company's  flight  and 
duty  time  records,  even  though  the  air 
carrier  did  not  pay  the  pilots 
specifically  for  the  time  the  pilots  spent 
taking  their  competency  checks. 

In  the  Matter  of:  Alphln  Aircraft,  Inc. 

Order  No.  96-5  (2/13/96) 

Petition  for  Modification  Granted. 
FAA  Order  No.  95-22  is  modified  in 
part  to  allow  Alphin  Aircraft  to  file  an 
appeal  brief  within  30  days  of  service  of 
FAA  Order  No.  96-5. 

In  the  Matter  of:  Evgeniy  V.  Ignatov 

Order  No.  96-6  (2/13/96) 

Assault  and  Interference  with 
Crewmember.  Willful  intent  to  injure 
need  not  be  present  to  show  assault 
under  14  CFR  91.11.  which  prohibits 
assaulting,  intimidating,  threatening,  or 
interfering  with  a  crewmember  in  the 
performance  of  the  crewmember's 
duties.  Under  Section  91.11.  assault 
includes  the  concept  of  battery.  In  the 
instant  case,  Respondent  committed  two 
separate  violations  of  Section  91.11.  The 
first  violation,  which  consisted  of 
interfering  with  a  crewmember. 
occurred  when  Respondent  refused  to 
sit  down  in  compliance  with  the  seat 
belt  light  and  the  flight  attendant's 
request,  and  when  he  blocked  the  flight 
attendant's  passage  as  she  was 
attempting  to  serve  the  passengers.  The 
second  violation,  which  consisted  of 
assault,  occurred  when  Respondent 
pushed  past  the  fiight  attendant  when 
there  was  not  enough  room  to  get  by 
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safely,  grabbed  the  flight  attendant's 
shoulders,  and  stepped  on  the  flight 
attendant's  foot,  causing  her  sharp  pain 
and  a  bruise. 

Section.  The  civil  penalty  the  law 
judge  imposed,  of  $750  for  one  violation 
and  $1,000  for  the  other,  is  not  too 
severe.  Although  Respondent  points  out 
that  in  another  case  involving  the  same 
regulation,  the  civil  penalty  assessed 
was  only  $1,000.  that  case  involved  only 
one  violation  of  Section  91.11.  while  the 
instant  case  involves  two  separate 
violations. 

In  the  Matter  of:  Delta  Air  Lines,  Inc. 

Order  No.  96-7  (2/1 5/96) 

Appeals  Dismissed.  The  parties  have 
withdrawn  their  respective  notices  of 
appeal  in  this  matter.  Therefore,  the 
cross-appeals  are  dismissed. 

In  the  Matter  of:  Empire  Airlines,  Inc. 

Order  No.  96-6  (2/29/96) 

Appeals  Dismissed.  The  parties  have 
withdrawn  their  respective  notices  of 
appeal  in  this  matter.  Therefore,  the 
cross-appeals  are  dismissed. 

In  the  Matter  of:  [Airport  Operator] 

Order  No.  96-9  (3/5/96) 

Reconsideration  Denied.  Nothing  in 
the  airport  operator's  p>etition  for 
reconsideration  warrants  modification 
or  reversal  of  Order  No.  96-1.  Notably 
absent  from  the  petition  is  any  case  law 
or  other  legal  authority  to  support  the 
airport  operator's  contention  that  Order 
No.  96-1  was  in  error.  Moreover,  the 
principal  arguments  contained  in  the 
petition  are  not  new.  They  have  already 
been  considered  and  rejected  by  the 
Administrator.  Section  13.234(d)  of  the 
Rules  of  Practice,  14  CFR  13.234(d). 
permits  the  Administrator  to  dismiss 
summarily  petitions  to  reconsider  that 
are  repetitious. 

In  the  Matter  of:  U.S.  Air,  Inc. 

Order  No.  96-10(3/11/96) 

Appeal  dismissed.  Complainant 
withdrew  its  appeal  from  the  law 
judge's  initial  decision.  Complainant's 
appeal  is  dismissed. 

In  the  Matter  of:  US  Air.  Inc. 

Order  No.  96-11  (3/19/96) 

Appeal  dismissed.  Respondent 
withdrew  its  appeal  from  the  law 
judge's  initial  decision.  Respondent's 
appeal  is  dismissed. 

In  the  Matter  of:  U.S.  Air.  Inc. 

Order  No.  96-12(3/19/96) 

Appeal  dismissed.  Respondent 
withdrew  its  apf>eal  from  the  law 
judge's  initial  decision.  Respondent's 
appeal  is  dismissed. 


Commercial  Reporting  Services  of  the 
Administratoi's  Civil  Penalty  Decisions 
and  Orders 

In  June  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
goal  was  to  make  these  decisions  and 
orders  more  accessible  to  the  public. 
The  Administrator's  decisions  and 
orders  in  civil  penalty  cases  are  now 
available  in  the  following  commercial 
publications: 

AvLex,  published  by  Aviation  Daily, 
1156  15th  Street,  NW,  Washington.  DC 
20005,  (202)  822-4669; 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mavo,  MD 
21106,  (410)  798-1677; 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  50  Broad  Street 
East,  Rochester,  NY  14694,  (716)  546- 
1490. 

The  decisions  and  orders  may  be 
obtained  on  disk  frt)m  Aviation  Records, 
Inc.,  P.O.  Box  172,  Battle  Ground,  WA 
98604,  (206)  896-0376.  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040,  (806)  733- 
2483.  is  placing  the  decisions  on  CD- 
ROM.  Finally,  tlje  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  are  available  on  CompuServe  and 
FedWorid. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  acciu^te  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
wrill  continue  to  prepare  and  publish  the 
subject-matter  index  and  digests. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copymg  at  the  following  location  in 
FAA  headquarters: 

FAA  Hearing  Docket.  Federal  Aviation 
Administration;  800  Independence  Avenue. 
SW..  Room  924A.  Washington.  DC  20591; 
(202)  267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7).  Mike 
Monroney  Aeronautical  Center,  6500  South 
MacArthur  Blvd..  Oklahoma  City,  OK  73125; 
(405)  954-3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAI^7).  Alaskan  Region 
Headquarters.  222  West  7th  Avenue, 
Anchorage,  AK  99513;  (907)  271-5269. 


Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7),  Central  Region 
Headquarters,  601  East  12th  Street.  Federal 
Building.  Kansas  Qty.  MO  64106;  (816)  426- 
5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7).  Eastern  R^on 
Headquartns,  JFK  International  Airport. 
Federal  Building.  Jamaica.  NY  11430;  (718) 
553-3285. 

Office  of  the  Assistant  Clhief  Counsel  for 
the  Great  Lakes  R^on  (AGL-7).  2300  East 
Devon  Avenue.  Suite  419,  Des  Plaines.  IL 
60018;  (708)  294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  {ANE-7).  New 
England  Region  Headquarters.  12  New 
England  Executive  PariL.  Room  401, 
Burlington.  MA  01803-5299;  (617)  23&-70S0 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region  (ANM-7). 
Northwest  Mountain  Region  Headquarters. 
1601  Lind  Avenue,  SW,  Renton.  WA  98055- 
4056;  (206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7).  Southern 
Region  Headquarters.  1701  Columbia 
Avenue.  College  Park.  GA  30337;  (404)  305- 
5200. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-?).  Southwest 
Region  Headquarters.  2601  Meacham  Blvd.. 
Fort  Worth.  TX  76137-4298;  (817)  222-5087. 

Office  of  the  Assistant  Chief  Counsel  fw 
the  Technical  Center  (ACT-7).  Federal 
Aviation  Administration  Technical  Center. 
AUantic  City  International  Airport.  AUantic 
aty,  N)  08405;  (609)  48S-7087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  R^on  (AWP-7), 
Western-Pacific  Region  Headquarters.  15000 
Aviation  Boulevard,  Lawndale.  CA  90261: 
(310)  725-7100. 

Issued  in  Washington,  DC  on  April  11. 
1996. 

James  S.  Dillman. 

Assistant  Chief  Counsel  for  Litigation 
|FR  Doc.  9&-9962  Filed  4-22-96:  845  ami 

BHJJNG  COOE  4t10-13-M 


[Summary  Notice  No.  PE-eft-21] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUHMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summar>'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (N  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
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the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and'must  be  received 
on  or  before  May  13.  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No . 

800  Independence  Avenue,  SW.. 
Washington,  DC.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  Internet 
address:  nprmcmts®mail. hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  lAGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington,  DC.  20591:  telephone 
(202)267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
D.  Michael  Smith.  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulation  (14  CFR  Part  11). 
Donald  P.  ByriM. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.  28502. 
Petitioner:  Cape  Smythe  Air  Service. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.1  and  135  1 

Description  of  Relief  Sought:  To 
permit  Cape  Smythe  Air  Service.  Inc.,  to 
continue  to  operate  its  Beechcraft  99 
aircraft  with  up  to  15  passenger  seats,  in 
part  135  scheduled  passenger  service. 
Docicef  .Vo.  28504 
Petitioner:  Renown  Aviation.  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
121.356(a). 

Description  of  Relief  Sought:  To 
permit  Renown  Aviation,  Inc..  to 
operataone  Convair  330  non-turbine- 
powered  aircraft  (Registration  No. 
N3HH,  Serial  No.  173).  and  two  Convair 
440  non-turbine-powered  aircraft 
(Registration  Nos.  N202RA  and 
N204RA;  Serial  Nos.  497  and  504. 
respectively)  without  traffic  alert  and 


collision  avoidance  system  (TCAS)  II 
equipment  installed. 

Dorkef  No.  28513. 

Petitioner:  Evergreen  Helicopters  of 

A  jaclra     InC 

Sections  of  the  FAR  Affected:  14  CFR 
135.153  and  135.180. 

Description  of  Relief  Sought:  To 
permit  Evergreen  Helicopters  of  Alaska, 
Inc.,  to  operate  five  CASA  C-212-200- 
CC  aircraft  in  Angola.  Africa,  in  support 
of  the  United  Nations  Angolan 
Verification  and  Enforcement  Mission, 
without  these  aircraft  being  equipped 
with  an  FAA-approved  ground 
proximity  warning  system  or  a  traffic 
alert  and  collision  avoidance  system. 

Docket  No:  285A3. 

Petitioner:  Bombardier.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562. 

Description  of  Relief  Sought:  To  allow 
U.S.  certification  of  the  Canadair  new 
model  Global  Express  airplane  without 
being  required  to  meet  the  dynamic  seat 
test  requirements  of  the  FAR. 

Dispositions  of  Petitions 

DocJcet  No:  25493. 

Petitioner:  Corporate  Air.  

Sections  of  the  FAR  Affected:  14  CFR 
21.197(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  issuance  of  a 
special  flight  f)ermit  with  continuing 
authorization  to  the  petitioner  for 
aircraft  that  are  operated  and 
maintained  in  accordance  with 
§§  135.411(a)(1)  and  135.419. 
"Approved  aircraft  inspection 
program." 

Denial,  March  18,  1996.  Exemption 
No.  6416. 
IFR  Doc  96-9963  Filed  4-22-96;  8:45  am] 

BJLUNQ  COOC  4t10-19-M 


National  Highway  Traffic  Safety 
Administration 

[DoclMt  No.  94-03;  Notice  2] 

Decision  That  Nonconforming  1995 
Chevrolet  400  SS  Pickup  Trucks  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1995  Chevrolet  400 
SS  pickup  trucks  manufactured  for  the 
Mexican  market  are  eligible  for 
importation. 

SUMMARY:  This  notice  armounces  the 
decision  by  NHTSA  that  1995  Chevrolet 
400  SS  pickup  trucks  manufactured  for 
the  Mexican  market  and  not  originally 
manufactured  to  comply  with  all 


applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  sale  in  the 
United  States  and  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards  (the  1995  Chevrolet 
C1500),  and  they  are  capable  of  being 
readily  altered  to  conform  to  the 
standards. 

DATES:  The  decision  is  effective  on  or 
before  April  23. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306), 

8UPPt.EMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  ehgibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
(Registered  Importer  No.  R-90-005) 
petitioned  NHTSA  to  decide  whether 
1995  Chevrolet  400  SS  pickup  trucks 
manufactured  for  the  Mexican  market 
are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  February  22, 1966  (61 
FR  6889)  to  afford  an  opportunity  for 
public  conunent.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
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of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner.  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-150  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1995  Chevrolet  400  SS  pickup  truck 
manufactured  for  the  Mexican  market  is 
substantially  similar  to  a  1995  Chevrolet 
C1500  originally  manufactured  for  sale 
in  the  United  States  and  certified  under 
49  U.S.C,  30115.  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  17,  19%. 
Marilynne  JacolK, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  96-9901  Filed  4-22-96;  8:45  am) 
BiLLMO  CODE  491»-S»-M 


[Docket  No.  M-13;  Notice  2] 

Decision  That  Nonconforming  1972 
Ford  Mustang  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1972  Ford  Mustang 
passenger  care  manufactured  for  the 
Mexican  market  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1972  Ford 
Mustang  passenger  cars  manufactured 
for  the  Mexican  market  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1972 
Ford  Mustang),  and  they  are  capable  of 


being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  on  or 
before  April  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTS  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  Sates  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactures  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register, 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston.  Texas 
(Registered  Importer  R-90-005) 
petitioned  NHTSA  to  decide  whether 
1972  Ford  Mustang  passenger  cars 
manufactured  for  the  Mexican  market 
are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  February  21.  1996  (61 
FR  6685)  to  afford  an  opportimity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 


Vehicle  Eligibility  Number  for  Subfect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any7  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility  under 
indicating  that  the  vehicle  is  eligible  for 
entry.  VSP-151  is  the  vehicle  eligibility 
number  assigned  to  vehicles  admissible 
under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1972  Ford  Mustang  manufactured  for 
the  Mexican  market  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1972  Ford  Mustang  originally 
manufactured  for  sale  in  the  United 
States  and  certified  under  49  U.S.C. 
30115,  and  is  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  17.  1996. 
Marilynne  Jacobs 

Director,  Office  of  Vehicle  Safety  Compliance 
[FR  Doc.  96-9«5ai  Filed  4-22-96.  8:45  am] 

BILUN6  COOE  491»4»-M 


Research  and  Special  Programs 
Administration 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice  of  request  to  extend  an 
existing  OMB  approved  information 
collection  (2137-0584). 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995.  a  notice  was 
published  in  the  Federal  Register  on 
Februar>'  1, 1996  stating  the  Research 
and  Special  Programs  Administration's 
(RSPA)  intention  to  request  OMB 
approval  to  extend  this  information 
collection.  The  notice  allowed  60  days 
for  public  comments;  none  were 
received.  The  information  collection  has 
been  submitted  to  OMB  for  review  and 
approval,  and  the  purpose  of  this  notice 
is  to  allow  30  days  from  the  date  of  this 
notice  for  public  comment.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following;  (1)  The  necessity  and  utility 
of  the  proposed  information  collection 
for  the  proper  performance  of  the 
agency's  functions:  (2)  the  accuracy  of 
the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 


17952 


Federal  Register  /  Vol.  61.  No.  79  /  Tuesday.  April  23.  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  79  /  Tuesday.  April  23,  1996  /  Notices  17953 


of  the  information  to  be  collected,  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Renewal  of  Existing  Collection. 

Title  of  Information  Collection 
Certification  and  Agreement  Forms  for 
the  Gas  and  Hazardous  Liquid  Pipeline 
Safety  Program. 

OMB  Approval  Number:  2137-0584 
Frequency:  Annually 
Use:  This  collection  is  used  by  RSPA 
to  ensure  that  state  agenc:ies  attesting 
they  have  regulatory  jurisdiction  over 
pipeline  safety  have  adopted  and  are 
complying  with  minimum  Federal 
safety  standards.  This  information  is 
used  to  calculate  grants  to  states. 

Estimated  Number  of  Respondents: 
61. 

Respondents:  State  Agencies. 
Total  Annual  Hours  Requested:  3.649. 
Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Unit 
(Docket  PS-146;  Notice  2).  Room  8421. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  400  Seventh  St.  SW., 
Washington,  DC. 

ADDRESSES:  Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  726  )ackson 
Place  NW  .  Washington.  DC  20503. 
ATTN:  Desk  Officer  for  Department  of 
Transportation,  RSPA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvm  Fell.  Office  of  Pipeline  Safety. 
Researt:h  and  Special  Programs 
Administration.  Department  of 
Transportation.  400  Seventh  Strtset  SW 
Washington,  DC  20590  (202)  366-1640. 

Dated   April  17.  1996 
MichMl  T.  Horkan. 

Cleamncf  Officer.  United  Statet  Department 
of  Tmnspcrtdtton 

jFR  Doc.  96-9957  Filed  4-22-96.  B  45  anil 
■UJNOCOM  M10-M-^ 


Sur1ac«  Transportation  Board  ■ 
[STB  FInanc*  Dockat  No.  32902] 

Central  Railroad  Company  of  Indiana— 
Trackaga  Rights  Examption— CSX 
Transportation,  Inc. 

Central  Railroad  Company  of  Indiana 
(CIND)  has  filed  a  verified  notice  under 


49  CFR  1180.2(d)(7)  to  acquire  trackage 
rights  from  the  CSX  Transportation,  Inc. 
(CSXT)  from  connection  with  CIND  on 
CSXTs  connection  track  T-1415  (D)(1) 
at  Ownership  Point  (O.P.)  1+53  at  North 
Bend.  OH.  near  CSXTs  milepost  B.C.15 
and  CSXT's  connection  with  CIND  on 
CSXTs  connection  track  T-2  at  O.P. 
1144+96.2  at  Lawrenceburg.  IN  near 
CSXT's  milepost  22,  a  distance  of 
approximately  7  miles. 

The  purpose  of  the  transaction  is  to 
reroute  overhead  traffic  for  CIND's 
Lawrenceburg,  IN  customers  via  CSXT. 
in  order  that  CIND  may  abandon  its  own 
2.3  miles  of  right-of-way  from  railroad 
milepost  22.4  near  Lawrenceburg 
junction  (about  0.4  miles  north  of  the 
intersection  of  Route  50  and  Route  1  in 
Greendale)  to  railroad  milepost  24.7 
near  Dearborn  Junction  (at  the  CIND/ 
CSXT  connection  south  of  the  former 
Pierson-Hollowell  site  in 
Lawrenceburg).  in  Dearborn  County,  IN. 
See  Central  Railroad  Company  of 
Indiana — Abandonment  Exemption — in 
Dearborn  Country.  IN.  STB  Docket  No. 
AB-459  (Sub-No.  IX)  (ICC  served  Mar. 
11.  1996).  By  Board  decision  served 
April  5.  1996,  the  effective  date  of  the 
abandonment  exemption  was  postponed 
until  April  30,  1996. 

The  trackage  rights  transaction  is 
expected  to  be  consummated 
immediately  after  conveyance  of  the 
abandoned  right  of  way  for  construction 
of  a  public  highway. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry  Co.— Trackage  Rights— BN. 
354  ICC.  605  (1978).  as  modified  in 
Mendocino  Coast  Rv  ■  Inc. — Lease  and 
Operate.  354  ICC.  732  (1978)  and  360 
ICC.  653  (1980). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
.    Docket  No.  32902.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Branch. 
1201  Constitution  Avenue  NW., 
Washington,  DC  20423  and  served  on:  Jo 
.     A.  DeRoche.  Weiner,  Brodsky,  Sidman  & 
Kider.  P.C,  1350  New  York  Avenue 
NW  ,  Suite  800,  Washington,  DC  20005- 
4797. 


Decided:  April  16,  1996. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  96-9967  Filed  4-22  -96;  8:45  am) 
muLMta  coot  4tis-oo-p 


Surfaca  Transportation  Board  ^ 

[STB  Finance  Doclwt  No.  32885  (Sub-  No. 
1)1 

Cantral  of  Tannassaa  Railway  A 
Navigation  Company  Incorporatad  d/bl 
a  Tha  Longhom  Railway  Company— 
Changs  of  Oparator  Examption— Ttw 
City  of  Austin,  TX 

AOENCY:  Surface  Transportation  Board. 
ACnON:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502.  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10902  the 
operation  by  Central  of  Tennessee 
Railway  k  Navigation  Company 
Incorporated  doing  business  as  The 
Longhom  Railway  Company  (CTRN)  of 
a  rail  line  owned  by  the  City  of  Austin. 
TX  (the  City) '  and  currently  operated 
by  Austin  Railroad  Company  d/b/a 
Austin  4  Northwestern  Railroad 
(AUNW).  The  line  extends  between 
AUNW  milepost  00.00.  west  of 
Giddings.  and  AUNW  milepost  154.07. 
at  Llano,  including  the  Marble  Falls 
Branch  (6.43  miles),  the  Scobee  Spur 
(3.3  miles),  and  the  Burnet  Spur  (0.93 
mile),  for  approximately  162  miles,  in 
Bastrop.  Burnet,  Lee.  Llano.  Travis  and 
Williamson  Counties.  TX. 
DATES:  This  exemption  is  effective  on 
May  3.  1996.  Petitions  to  stay  must  be 


'  The  ICC  TermiiMiion  Act  of  1995.  Pub  L.  104- 
S8.  109  Sl«l  80J.  which  was  enacted  on  December 
29,  1995,  *nil  look  effect  on  Unuarv  1.  1996, 


abolished  the  Interstate  Commerce  Commis»ion  and 
transferred  certain  function*  to  the  Surface 
Transportation  Board  (Board).  ThU  no'ice  relate*  to 
functioru  that  are  subject  to  Board  jurisdiction 
pursuant  to  49  U.S.C.  11323. 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-a8.  109  Stat.  803.  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Intersuie  Commerce 
Commiasion  and  transfaired  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10902. 

'  Before  1986.  the  Southern  PaciHc 
Transportation  Company  (SP)  owned  and  operated 
the  line  from  Giddings  to  Austin  (the  Giddings 
Branch)  and  the  connecting  line  from  Austin  to 
Llano.  TX  (the  Llano  Branch).  SP  also  owned  and 
operated  a  line  extending  off  of  the  Llano  Branch 
at  Fairland,  TX.  to  Marble  Falls.  TX  (the  Marble 
Fall*  Branch).  In  1986,  the  City  purchased  the 
Giddings.  Llano  and  Marble  Falls  Branches  from 
SP  See  Austin  Kailroad  Co— Operation 
Exemption— City  of  Austin.  TX.  Finance  Docket  No. 
30861(8)  (ICC  served  Nov.  4.  1986)  (51  FR  40084). 
Subsequently,  the  City  was  exempted  from  the 
rwjuirement*  of  49  U.S.C  Subtitle  IV,  with  respect 
to  the  acquisition  which,  among  other  things, 
relieved  the  City  of  any  conunon  carrier  obligation 
that  it  would  incur  upon  consummation  of  the 
transaction.  See  Gty  of  .Austin,  TX— Exemption— 
From  49  US.C  Subtitle  IV.  FinarKe  Docket  No. 
30861  (A)  (Sub-No.  1)  (ICC  served  Apr.  23,  1987). 


filed  by  April  29,  1996,  and  petitions  to 
reopen  must  be  filed  by  May  16. 1996. 
ADDRESSES:  Send  pleadings,  referring  to 
STB  Finance  Docket  No.  32885  (Sub-No. 
1)  to:  (1)  Surface  Transportation  Board, 
Office  of  the  Secretary.  Case  Control 
Branch.  1201  Constitution  Avenue. 
N.W..  Washington.  DC  20423;  and  (2) 
Donald  T.  Cheatham.  150  Fourth 
Avenue.  North,  Suite  1210,  Nashville, 
TN  37219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPI.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  DC  Data  & 
News.  Inc.,  Room  2229.  1201 
Constitution  Avenue.  N.W., 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services.  (202)  927-5721.] 

Decided:  April  16, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams,  \ 

Secretary.  "^ 

[FR  Doc.  96-9964  Filed  4-22-96;  8:45  am] 

BILUNQ  CODE  OIS-OO-P 


Surface  Transportation  Board  ^ 

[STB  Docket  No.  AB-6  (Sub-No.  377X)] 

Burlington  Northern  Railroad 
Company— Abandonment  Exemption— 
in  Thayer  County,  NE 

Burlington  Northern  Railroad 
Company  (BN)  filed  a  notice  of 
exemption  under  49  CFR  Fart  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  12.15  miles  of  its  line  of 
railroad  between  milepost  24.00  near 
Bruning  and  milepost  32.20  near 
Hebron,  including  the  station  of  Hebron 
at  milepost  26.2.  in  Thayer  County,  NE.^ 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88.  109  Stal.  803.  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  [anuary  1, 
1996.  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  the  Board's 
jurisdiction  pursuant  to  49  U.S.C.  10903. 

■^  BN  has  proposed  a  consummation  dale  for  the 
abandonment  that  is  four  months  from  the  date  of 
filing  of  its  verified  notice.  This  proposed 
consummation  date  is  based  on  BN's  reading  of  49 
U.S.C.  10904.  The  first  sentence  of  10904(c) 
provides.  "Within  4  months  after  an  application  is 
^iled  under  section  10903.  any  personjnay  offer  to 
subsidize  or  purchase  the  railroad  line  that  is  the 
subject  of  such  application." 

The  Board  recently  addressed  this  provision  in 
proposing  revised  abandonment  regulations  to 
implement  49  U.S.C.  10903-04,  as  established  by 
the  ICC  Termination  Act.  In  Atiandonment  and 


BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  to  be  rerouted  from  the  line;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  state  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Board  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  May  23.  1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues, 3  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),"*  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  5  must 


Discontinuance  of  Rail  Lines  and  Rail 
Transportation  Under  49  U.S.C  10903.  STB  Ex 
Parte  No.  537  (STB  served  Mar.  15.  1996)  slip  op. 
at  10  |61  FR  11174,  11176  (Mar.  19.  1996)1.  the 
Board  said,  "We  see  the  4-month  statutory  deadline 
as  an  outer  limit,  which  does  not  require  us  to  delay 
resolution  of  proceedings  where  the  entire  lime  is 
not  needed." 

Eased  on  the  Board's  statement,  the  exemption  in 
this  proceeding  will  be  scheduled  to  become 
effective  on  May  23,  1996.  or  50  days  after  BN's 
filing  of  its  verified  notice  of  exemption.  This  is 
consistent  with  the  existing  rules  at  49  CKR 
1152.50.  Offers  of  financial  assistance  will  be  due 
according  to  deadlines  established  in  this  notice 
Potential  offerors  will  not  have  until  4  months  after 
the  notice  was  filed  by  BN  with  the  Board  to  make 
an  offer  of  financial  assistance. 

While  the  exemption  is  scheduled  to  lake  effect 
on  May  23,  1996,  BN  may  of  course  delay 
consummation  until  a  later  date. 

-■The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Oat- 
of-Service  Rail  Unes,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  ptossible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

*  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan  Assist..  4  I.C.C.2d  164  (1987). 

'The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 


be  filed  by  May  3,  1996.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49 CFR  1152.28  must 
be  filed  by  May  13,  1996,  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Surface  Transportation  Board.  1201 
Constitution  Avenue.  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Sarah  J.  Whitley,  General 
Attorney,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza.  777 
Main  Street,  Fort  Worth,  TX  76102- 
5384. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
efTects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  April  26, 1996.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  Elaine  ICaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision 

Decided:  April  12.  1996 

By  the  Board.  David  M  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  96-9966  Filed  4-22-96:  8  45  am] 

BIUJNG  CODE  4S1S-00-P 


Surface  Transportation  Board  ^ 
[STB  Docket  No.  AB-4e9] 

Jacksonville  Port  Autt>ority;  Adverse 
Discontinuance;  In  Duval  County,  FL 

AGBICY:  Surface  Transportation  Board. 
ACTION:  Exemption  from  statufon, 
provisions  concerning  giving  of  notice 
of  an  application  and  filing  of  a  system 
diagram  map. 

summary:  Under  49  U.S.C.  10502,  the 
Board  is  exempting  the  Jacksonville  Port 


consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 

'The  ICC  Termination  Act  of  1995.  Pub  1.   104- 
88.  109  Stat.  803  (the  .Act),  which  wa."  enacted  on 
December  29.  1995.  and  took  effect  on  Ianuar\  t . 
1996.  abolished  the  Interstate  Commercr 
Commission  and  transferred  certain  functions  to  Ifie 
Surface  Transportation  Board  (Board)  This  notice 
relates  to  functions  that  arp  subiect  to  Board 
jurisdiction  pursuant  to  49  U.S.C  10903. 
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Authority  from  the  reqiiirwiiuMits  that  it 
post  and  publish  nolii  «  of  its 
application  and  cortifv  that  it  has  done 
so,  and  that  it  file  with  thu  Board  a 
system  diagram  map  identifvin^  and 
describing  the  subject  line.  The  Hoard  is 
^rantinj^  an  exemption  bet.au.st*  the 
application  is  bein^^  filed  by  a  party 
other  than  the  carrier  who.se  operations 
are  the  objet-.t  of  the  di.st;ontinuance. 
DATES:  The  exemption  will  take  effect 
on  April  2.T.  1996.  Petitions  to  reopen 
must  be  filed  by  May  H,  1998 
AOORESSES:  Send  pleadinKS  referring  to 
STB  D«:k.et  No.  AB-4B9  to:  (I)  Office  of 
the  Secretary .  r,as«  Control  Branch, 
Surface  Transportation  Board.  1201 
Constitution  Avenue.  N.W., 
Washington,  LX:  20423;  and  (2) 
petitioner's  representatiyes:  Kmst  D. 
Mueller,  220  blast  Bay  Street. 
Jacksonville.  FL  32202;  and  Kelvin  I. 
Dowd.  1224  Seventeenth  Street.  NW.. 
Washington.  DC  20036 
FOn  FURTHER  INFORMATION  CONTACT: 
loseph  H.  IDettmar,  (202)  927-5660. 
ITDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENT ARY  INFORMATION:  The 
|ack.sonville  Port  Authority  (JPA)  has 
filed  an  application  seeking  a 
determination  by  the  Board  that  the 
public  convenience  and  necessity 
require  or  permit  the  dis<;ontinuance  of 
service  by  Jaxport  Terminal  Railway 
Company  (Y\'RC.]  over  approximately  10 
miles  of  temiinal  switching  tracks  that 
fPA  owns  and  that  connei;t  its 
Talleyrand  Marine  D<x:k  and  Terminal 
Facilities  in  lacksonville.  FL,  with  the 
tracks  of  line-haul  carriers.  The  fact  that 
the  application  has  been  filed  by  a  party 
other  than  the  carrier  whose  operations 
are  the  subject  of  the  discontinuance  has 
led  fPA  to  seek  a  waiver  of  the 
requirement  that  it  post  and  publish 
notice  of  its  application  Also.  IPA  is 
unable  to  require  [TRC  to  file  a  system 
diagram  map  (SDM)   .Accordingly.  |PA 
seeks  exemption  from  the  provisions  of 
49  use.  10903(a)(3)  (B).  (C),  and  (E), 
which  require,  respe<:tivelv  posting  of  a 
copy  of  a  notice  of  the  application  in 
terminals  and  stations,  publishing  a 
copy  of  the  notice  in  newspapers  for 
specified  periods,  and  certifying  that  it 
has  satisfied  these  requirements.  IPA 
also  seeks  exemption  from  the 
provisions  of  49  US  C.  10903(c).  which 
require  carriers  to  submit  to  the  Board 
an  SDM  identifying  each  line  for  which 
the  carrier  plans  to  file  a  discontinuance 
application. 

The  Board  is  granting  the  exemption, 
finding  that  compliance  with  the  statute 
is  not  required  to  carry  out  the  rail 
transportation  policy  of  49  Uii.C. 
10101.  the  matter  is  of  limited  st;ope. 


and  strict  adherence  to  the  statutory 
requirements  is  not  needed  to  protect 
shippers  from  the  abuse  of  market 
power.  The  Board  is  also  granting  fPA 
a  waiver  of  certain  regulatory 
requirements  relating  to  (1)  the 
submission  of  service,  financial  and 
environmental  information  and  (2)  the 
notice  and  SDM  matters  discussed 
above. 

Additional  information  is  contained 
in  the  Board's  decision,  in  which  the 
Board  also  declined  to  institute  an 
investigation  into  the  proposed 
discontinuance.  To  purchase  a  copy  of 
the  full  decision,  write  to,  call,  or  pick 
up  in  person  from:  DC  News  4  Data. 
Inc.,  1201  Constitution  Avenue,  NW., 
Room  2229,  Washington.  DC  20423. 
Telephone:  (202)  28»-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.1 

Decided:  April  16.  1996. 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Willunu, 
Secretory 

|FR  Doc.  96-9965  Filed  4-22-96;  8:45  ami 
BIUJMO  OOOC  «»1»-0»-# 


and  Press  Service,  Telephone:  (202) 

927-5350.  TDD:  (202)  927-5721. 

Vernon  A.  Williams, 

Secretary. 

(PR  Doc.  96-10064  Filed  4-19-96;  2:53  pm) 
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Board  Conf*rwic«;  Sunshine  Act 
Meeting 

TIME  «  DATES:  10:00  a.m..  April  30.  1996. 
Pt>C£:  Hearing  Room  A.  Surface 
Transportation  Board.  1201  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20423. 
STATUS:  The  Board  will  meet  to  discuss 
among  themselves  the  following  agenda 
items.  Although  the  conference  is  open 
for  the  public  observation,  no  public 
participation  is  permitted. 

MATTERS  TO  BE  OISCUSSEO: 

STB  Ex  Parte  No  528,  Disclosure. 
Publication,  and  Sotice  of  Change  of  Rates 
and  Other  Service  Terms  for  Rail  Common 
(Mmage 

Ex  Parte  No.  392  (Sub-No.  2),  Class 
Exemption  for  the  Construction  of 
Connection  Track  Under  49  US.C.  10901  and 
Ex  Parte  No  392  (Sub-No.  3).  Class 
Exemption  for  Rail  Construction  Under  49 
use  10901 

Finance  Docket  No  32830,  Alameda 
Corridor  Construction  Application. 

STB  Finance  Docket  No,  32858,  Illinois 
Central  Corporation  and  Illinois  Central 
Railroad  Company— Confrol—CCP  Holdings. 
Inc  .  Chicago.  Central  Sr  Pacific  Railroad 
Company  and  Ledar  Hiver  Raiiroaa 
Companv 

No.  ,MC-F-20783.  Capitol  Bus  Company- 
Pool  ing-Grey  hound  Lines,  Inc. 

CONTACT  PERSON  TOR  MORE  INFORMATION: 
Dennis  Watson.  Office  of  Congressional 


DEPARTMEHT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

April  15,  1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number  1535-0001. 

Form  Number:  SB-60  and  SB-6Ga. 

Type  of  Review:  Extension. 

Title:  Payroll  Savings  Report. 

Description:  These  forms  are  used  to 
determine  the  total  number  of 
participants  purchasing  U.S.  Savings 
Bonds  through  the  Payroll  Savings  Plan. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25.910. 

Estimated  Burden  Hours  Per 
Response:  41  minutes. 

Frequency  of  Response:  Semi- 
annually. 

Estimated  Total  Reporting  Burden: 
17,871  hours. 

OMB  Number:  1535-0059. 

Form  Number:  PD  F  1832. 

Type  of  Review:  Extension. 

Title:  Special  Form  of  Assignment  for 
U.S.  Registered  Definitive  Securities. 

Description:  PD  F  1832  is  used  to 
certify  assignments  of  U.S.  Registered 
Definitive  Securities. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 
Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
2.500  hours. 

OMB  Number:  1535-0070. 

Form  Number:  PD  F  5192. 

Type  of  Review:  Extension. 

Title:  Stop  Payment/Replacement 
Check  Request. 

Description:  PD  F  5192  is  used  by  the 
payee  to  report  loss,  stolen,  destroyed  or 
nonreceipt  of  fiscal  agency  check  and  to 
request  a  replacement  check. 

Respondent^:  Individuals  or 
households.  Business  or  other  for-profit, 
not-for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
125  hoiu^. 

OMB  Number:  1535-0113. 

Form  Number:  PD  F  1849. 

Type  of  Review:  Extension. 

Title:  Disclaimer  and  Consent  With 
Respect  to  United  States  Savings  Bonds/ 
Notes. 

Description:  PD  F  1849  is  used  to 
obtain  a  disclaimer  and  consent  as  the 
result  of  an  error  in  registration  or 
otherwise  the  payment,  refund  of  the 
purchase  price,  or  reissue  as  requested 
by  one  person  would  appear  to  affect 
the  right,  title  or  interest  of  some  other 
person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Burden  Hours  Per  • 
Response:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
700  hours. 

OMB  Number:  1535-0114. 

Form  Number:  PD  F  2001. 

Type  of  Review:  Extension. 

Title:  Release. 

Description:  PD  F  2001  is  used  by  the 
owner,  coowner,  or  other  person 
entitled  to  ratify  payment  of  savings 
bonds/notes  and  release  the  United 
States  of  America  from  any  liability. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  20 
hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553.  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg.  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 


and  Budget,  Room  10226.  New 

Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(PR  Doc.  96-9890  Filed  4-22-96;  8:45  am] 

BILLING  CODE  4«10-4fr-P 


Sutxnission  for  OMB  Review; 
Comment  Request 

April  10. 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Ofiicer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
SPECIAL  REQUEST:  In  order  to 
implement  the  process  described  below 
by  the  June  1996  start-up  date,  the 
Department  of  Treasury  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  this 
information  collection  by  April  23, 
1996.  To  obtain  a  copy  of  this  survey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  96-01 1-G. 

Type  of  Review:  Revision. 

Title:  EP/EO  Determination 
Centralization  Customer  Satisfaction 
Survey. 

Description:  In  order  to  ascertain 
whether  the  centralized  determination 
process  is  of  value,  IRS  will  administer 
this  survey  twice  for  each  key  district 
office. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
16,980. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
849  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,Office  of  Management 
and  Budget.  Room  10226,  New 


Executive  Office  Building,  Washington. 

DC  20503. 

Low  K.  Hiriluui. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  96-9891  Filed  4-22-96:  8:45  am) 
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Sulamission  to  OMB  for  Review; 
Comment  Request 

April  16. 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0863. 

Regulation  ID  Number:  LR-218-78 
Final. 

Type  of  Review:  Extension. 

Title:  Product  Liability  Losses  and 
Accumulations  for  Product  Liability 
Losses. 

Description:  Generally,  a  taxpayer 
who  sustains  a  product  liability  loss 
must  carry  the  loss  back  10  years. 
However,  a  taxpayer  may  elect  to  have 
such  loss  treated  as  a  regular  net 
operating  loss  under  section  172.  If 
desired,  such  election  is  made  by 
attaching  a  statement  to  the  tax  return. 
This  statement  will  enable  the  IRS  to 
monitor  compliance  with  the  statutory 
requirements. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.500  hours. 

OMB  Number:  1545-1100. 

Regulation  ID  Number:  EE-84-89 
NPRM. 

Type  of  Review:  Extension. 

Title:  Changes  with  Respect  to  Prizes 
and  Awards  and  Employee 
Achievement  Awards. 

Description:  This  regulation  requires 
recipients  of  prizes  and  awards  to 
maintain  records  to  determine  whether 
a  qualifying  designation  has  been  made. 
The  affected  public  are  prize  and  award 
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recipients  who  s«jek  to  exclude  the  cost 
of  a  qualifying  prize  or  award 
Respondents  Individuals  or 
households 
Estimated  Number  of  Respondents.  1 
Estmiated  Burden  Hours  Per 
Respondent   1, 
Frequency  nf  Response  On  occasion. 
Estimated  Total  Reporting  Burden   1 
hour. 

0MB  Number  1545-1126. 
Regulation  ID  Number  INTL-1 21-90 
NPRM.  INTL-292-90  Final.  INTl,-361- 
89  Final.  lNTL-103-«9  Temporary 
Type  of  Review  Extension. 
Title  Treaty-Based  Return  Positions. 
Description  Section  301  6114  sets 
forth  the  reporting  requirements  under 
§  61 14.  Persons  or  entities  subject  to  this 
reporting  requirement  must  make  the 
required  disclosure  on  a  statement 
attached  to  their  return,  in  the  manner 
set  forth,  or  be  subject  to  a  penalty 
Section  301  7701(bl-7(a)(4)(iv)(C)  sets 
forth  the  reporting  requirement  for  dual 
resident  S  corporation  shareholders  who 
claim  treaty  benefits  as  nonresidents  of 
the  United  States. 

Respondents  Individuals  or 
households,  business  or  other  for-profit 

Estimated  Number  of  Respondents 
5.000 

Estimated  Burden  Hours  Per 
Respondent   1  hour 

Frequency  of  Response  Annually. 
Estimated  Total  Reporting  Burden 
5.000  hours. 

OMB  Number  1545-1385 
RegulatKW  ID  Number  GL-23&-88 
Final 

Type  of  Review  Extension 
Title  Preparer  Penalties — Manual 
Signature  Requirement 

Description  The  reporting 
requirements  affe<:t  returns  preparers  of 
fiduciary  returns.  Thev  will  be  required 
to  submit  a  list  of  the  names  and 
identifying  numbers  of  all  fiduciary 
returns  which  are  being  filed  with 
facsimile  signature  of  the  returns 
preparer 

Respondents  Business  or  other  for- 
profit 

Estimated  Number  of  Resp<mdenls/ 
Record  keepers  20.000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  1  hour.  17 
minutes. 

Frequency  of  Response  .\nnually. 
Estimated  Total  Reportmg/ 
Recordkeeping  Burden  25.825  hours. 
OMB  Number   1545-1435 
Regulation  ID  Number  EE-15-93 
NPRM  and  Temporary 

Type  of  Review  Extension 
Title  Ele<:troni(;  Filing  of  Form  W-4. 
Description   Information  is  required 
bv  the  Internal  Revenue  Service  to 


verify  compliance  with  section 
31.3402(f)(2)-l(g)(l).  which  requires 
submission  to  the  Service  of  certain 
withholding  exemption  certificates.  The 
affected  respondents  are  employers  that 
choose  to  make  electronic  filing  of 
Forms  W-4  available  to  their 
employees. 

Respondents  Business  or  other  for- 
profit,  not-for  profit  institutions,  Federal 
Government,  State.  Local  or  Tribal 
Concernment. 

Estimated  Number  of  Respondents: 

2.000 

Estimated  Burden  Hours  Per 
Respondent:  20  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
40.000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue. 
N  W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uis  K.  HoUand, 

Departmental  Reports  Management  Officer 
IFK  D«x;.  9e-9892  Filed  4-22-96;  8;45  am] 

MLUNO  COM  4nO-01-» 


Customs  Ssrvic* 

[T.D.  96-34] 

D«tsrminatk>n  That  Msrchandiss 
ImporlMJ  From  ttM  Psopla's  R«pul}<ic 
of  China  Is  Producad  Using  Convict, 
Forcad,  or  Indanturad  Labor  by  tha 
Tlanjin  Mallaabia  Iron  Factory 

AOENCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
actk>n:  Determination  that  Subject 
Merchandise  is  Prohibited  by  19  U.S.C. 
1307  From  Importation  into  the  United 
States. 


SUMMARY:  This  document  advises  that 
the  Commissioner  of  Customs,  with  the 
approval  oT  the  Secretary  of  the 
Treasury,  has  determined  that  certain 
iron  pipe  fittings,  which  are  being,  or 
are  likely  to  be  imported  into  the  United 
States  from  the  People's  Republic  of 
China  (PRO.  are  being  manufactured 
with  the  use  of  convict,  forced,  or 
indentured  labor  by  the  Tianjin 
Malleable  Iron  Factory,  Tianjin 
Municipality,  People's  Republic  of 
China.  This  facility  may  also  be  known 
as  the  Tianjin  Tongbao  Fittings 
Company,  the  Tianjin  NO.  2  Malleable 
Iron  Plant,  the  Tianjin  Secondai7 
Mugging  Factory,  or  the  Tianjin  NO.  2 
Prison.  The  Commissioner  of  Customs, 
pursuant  to  19  CFR  12.42(0.  has 


determined,  on  the  basis  of  a  Customs 
investigation,  that  such  merchandise  is 
being,  or  is  likely  to  be,  imported  into 
the  United  States  in  violation  of  Section 
307  of  the  Tariff  Act  of  1930  as  amended 
(19  U.S.C.  1307).  unless,  pursuant  to  19 
CFR  12.42(g).  12.43,  and  12.44,  the 
importer  establishes  by  satisfactory 
evidence  that  the  merchandise  was  not 
mined,  produced.or  manufactured  in 
any  part  with  the  use  of  a  class  of  labor 
specified  herein. 

EFFECnvE  DATE:  This  determination 
shall  take  effect  on  or  before  April  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Buford  E.  Gates.  Senior  Special  Agent. 
Office  of  Investigations,  Fraud 
Investigations  Division,  Headquarters. 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  Washington,  D.C.  20229.  202- 
927-2195. 

SUPPtEMKNTARY  INFORMATION: 

Background 

Section  307,  Tariff  Act  of  1930  as 
amended,  (19  U.S.C.  1307)  provides  in 
pertinent  part  that: 

All  goods,  wares,  articles,  and 
merchandise,  mined,  produced,  or 
manufactured  wholly,  or  in  part,  in  any 
foreign  country  by  convict  labor  or/and 
forced  labor  or/and  indentured  labor  under 
penal  sanctions,  shall  not  be  entitled  to  entry 
at  any  of  the  ports  of  the  United  States,  and 
the  importation  thereof  is  hereby  prohibited, 
and  the  Secretary  of  the  Treasury  is 
authorized  and  directed  to  prescribe  such 
regulations  as  may  be  necessary  for  the 
enforcement  of  this  provision. 

Forced  labor  is  defined  as  "All  work  or 
service  which  is  exacted  from  any  person 
under  the  menace  of  any  penalty  for  its 
nonperformance  and  for  which  the  worker 
does  not  offer  himself  voluntarily." 

Pursuant  to  section  307,  the  Secretary 
of  the  Treasury  promulgated 
implementing  regulations  found  at  19 
CFR  12.42,  et  seq.  These  regulations  set 
forth  the  procedure  for  the 
Commissioner  of  Customs  to  make  a    ' 
finding  that  an  article  being  produced, 
whether  by  mining,  manufacture,  or 
other  means,  in  any  foreign  locality  with 
the  use  of  convict  labor,  forced  labor,  or 
indentured  labor  under  penal  sanctions 
so  as  to  come  under  the  purview  of  19 
use.  1307  IS  being,  or  is  libely  to  be, 
imported  into  the  United  States. 
Paragraph  (f)  of  section  12.42,  Customs 
Regulations  (19  CFR  12.42(0.  provides 
that  if  the  Commissioner  of  Customs 
finds  that  merchandise  within  the 
purview  of  19  U.S.C.  1307  is  being,  or 
is  likely  to  be.  imported  into  the  United 
States.  {s)he  will,  with  the  approval  of 
the  Secretary  of  the  Treasury,  publish  a 
finding  to  that  effect  in  a  weekly  issxia 


of  the  Customs  Bulletin  and  in  the 
Federal  Register. 

Finding 

Pursuant  to  section  12.42(0.  Customs 
Regulations  (19  CFR  12.42(f)).  it  is 
hereby  determined  that  certain  articles 
of  the  People's  Republic  of  China  which 
are  produced,  whether  by  mining, 
manufacture,  or  other  means,  with  the 
use  of  convict,  forced,  or  indentured 
labor,  are  being,  or  are  likely  to  be, 
imported  into  the  United  States. 

Accordingly,  based  upon  this  finding. 
Customs  officers  shall  withhold  release 
of  any  of  these  articles  from  the  People's 
Republic  of  China.  Such  discovered 
articles  may  be  only  exported  by  the 
Customs  Service. 

Articles  Covered  by  This  Finding 

Malleable  Iron  Pipe  Fittings  manufactured 
by  the  Tianjin  Malleable  Iron  Factory,  also 
known  as  the  Tianjin  Tongbao  Fittings 
Company,  also  known  as  the  Tianjin  NO.  2 
Malleable  Iron  Plant,  also  known  as  the 
Tianjin  Secondary  Mugging  Factory,  also 
luiown  as  the  Tianjin  N0.2  Prison. 

Subject  Harmonized  Tariff  Schedule 
Numbers 

7307.1930,  7307.1990,  7307.911000, 
7307.915010,  7307.915050,  7307.923010, 
7307.929000,  7307.933000,  7307.939030, 
7307.991000,  7307.995015.  and  7307.995045. 

Dated:  March  6, 1996. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 

Dated:  March  20,  1996. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  Regulatory.  Tariff 
and  Trade  Enforcement. 
(FR  Doc.  96-9875  Filed  4-22-96;  8:45  am) 
BIUMQ  CODE.4a20-02-.P 


Offiice  of  Thrift  Supervision 
[AC-26;  OTS  No.  03497] 

First  Federal  Savings  and  Loan 
Association  of  Ironton,  Ironton,  OH; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  April 
15,  1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Ironton,  Ironton, 
Ohio,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision.  1700  G  Street,  N.W., 
Washington,  D.C.  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago.  Illinois  60606. 

Dated:  April  17,  1996. 

By  the  Office  of  Thrift  Supervision, 
Nadine  Y.  Washington, 
Corporate  Secretary. 

jFR  Doc.  96-9917  Filed  4-22-96;  8:45  am) 
BIUJNG  CODE  CTSO-OI-P 

[AC-27;  OTS  No.  02100] 

First  Federal  Savings  and  Loan 
Association  of  Bloomington, 
Bloomington,  IL;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  April 
16, 1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Bloomington, 
Bloomington,  Illinois,  to  convert  t6  the 


stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W.. 
Washington,  D.C.  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  200  West  Madison  Street, 
Suite  1300,  Chicago.  Illinois  60606. 

Dated:  April  17.  1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

|FR  Doc.  96-9918  Filed  4-22-96;  8:45  am] 
BNJJNQCOOe  CTTO-OI-P 


[AC-2S;  OTS  Na  07068] 

First  Lancaster  Federal  Savirtgs  Bank, 
Lartcaster,  KY;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  April 
10.  1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Lancaster  Federal 
Savings  Bank,  Lancaster,  Kentucky,  to 
convert  to  the  stock  form  of 
oi^anization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552,  and  the  Central 
Regional  Office.  Office  of  Thrift 
Supervision,  200  West  Madison  Street. 
Suite  1300.  Chicago,  Illinois  60606. 

Dated;  April  17.  1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corpomte  Secretary. 

[FR  Doc.  96-9916  Filed  4-22-96;  8:45  am] 
BIUJNG  OOOE  STSIMh-P 
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Corrections 


TNs  section  of  the  FEDERAL  REGISTER 
contains  editonal  conections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents  These  con-ections  are 
prepared  by  ttie  Office  of  ttie  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  docurnents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1310 

[OeA-135fl 

RIN1117-AA30 

Correction 

In  rule  document  96-7739.  beginning 
on  page  14022,  in  the  issue  of  Friday. 
March  29.  1996,  maite  the  following 
correction; 

On  page  14024,  in  the  first  column,  in 
the  last  sentence,  "manufacture  of  drug 


dosage  from,"  should  read 
"manufacture  of  drug  dosage  form. 


MUMQ  COM  1MS-01-O 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Ronald  Phillips,  D.O.;  Revocation  of 
Registration 

Correction 

In  notice  document  96-«387 
beginning  on  page  15304  in  the  issue  of 
Friday.  April  5.  1996,  make  the 
following  corrections: 

1.  On  page  15304,  in  the  third 
column,  in  the  first  paragraph,  the  tenth 
line  is  corrected  to  read  "Certificate  of 
Registration.  AP9171048". 

2.  On  page  15305,  in  the  first  column, 
in  the  second  complete  paragraph. 
"Vicondin"  should  read  "Vicodin" 
wherever  it  appears.  And  on  the  same 
page,  in  the  third  column,  in  the 
seventh  line,  "and"  the  second  time  it 
appears  should  read  "any". 

MLUMO  CCOC  19M-01-O 


Federal  Ragistar 

Vol.  61.  No.  79 
Tuesday.  April  23,  1996 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[Docket  No.  94-81] 

Shahid  Musud  SkkHqui,  M.D.: 
Flevocation  of  Registration 

Correction 

In  notice  document  96-8043 
beginning  on  page  14818  in  the  issue  of 
Wednesday.  April  3. 1996,  make  the 
following  corrections: 

1.  On  page  14818,  in  the  second 
column,  in  the  first  paragraph,  the  last 
line  should  read  "42  U.S.C.  1320a-7(a)". 
In  the  same  column,  third  paragraph,  in 
the  second  line  "field"  should  read 
"filed".  And  on  the  same  page,  in  the 
third  column,  in  the  second  full 
paragraph,  in  the  sixth  line  "deputy" 
should  read  "Deputy". 

2.  On  page  14819.  in  the  first  column, 
in  the  ninth  line  "Kir"  should  read 
"Kirk". 

•H.UNO  coot  isoe-oi-o 


Tuesday 
April  23,  1996 


UMI 


Part  II 

Environmental 
Protection  Agency 

Proposed  Guidelines  for  Carcinogen  Risk 
Assessment;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-64«0-3] 

PropoMd  QukMlnM  for  Carcinogen 
Risk  AaaesanMOt 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  Availability  and 

Opportunity  to  Comment  on  Proposed 

Guidelines  for  Carcinogen  Risk 

Assessment. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
publishing  a  document  entitled 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (hereafter  "Proposed 
Guidelines").  These  Proposed 
Guidelines  were  developed  as  part  of  an 
interoffice  guidelines  development 
program  by  a  Technical  Panel  of  the 
Risk  Assessment  Forum  within  EPA's 
Office  of  Research  and  Development. 
These  Proposed  Guidelines  are  a 
revision  of  EPA's  1986  Guidelines  for 
Carcinogen  Risk  Assessment  (hereafter 
"1986  cancer  guidelines")  published  on 
September  24,  1986  (51  FR  33992). 
When  final,  these  guidelines  will 
replace  the  1986  guidelines. 

In  a  future  Federal  Register  notice, 
the  Agency  intends  to  publish  for 
comment  how  it  will  implement  the 
Proposed  Guidelines  once  they  are 
finalized.  The  plans  will  propose  and 
seek  comment  on  how  the  Guidelines 
will  be  used  for  Agency  carcinogen  risk 
assessment  and,  in  particular,  will 
address  the  impact  of  the  Guidelines  on 
the  Agency's  existing  assessments,  and 
any  mechanisms  for  handling 
reassessments  under  finalized 
Guidelines. 

DATES:  The  Proposed  Guidelines  are 
being  made  available  for  a  120-day 
pubUc  review  and  comment  period. 
Comments  must  be  in  writing  and  must 
be  postmarked  by  August  21,  1996.  See 
A00MES8E8  section  for  guidance  on 
submitting  comments. 
A00RE88E8:  The  Proposed  Guidelines 
will  be  made  available  in  the  following 
ways: 

(1)  The  electronic  version  will  be 
accessible  on  EPA's  Office  of  Research 
and  Development  home  page  on  the 
Internet  at  http://www.epa.gov/ORD 

(2)  3W  high-density  computer 
diskettes  in  Wordperfect  5.1  format  will 
be  available  from  ORD  Publications, 
Technology  Transfer  and  Support 
Division,  National  Risk  Management 
Research  Laboratory,  Cincinnati,  OH; 
telephone:  513-569-7562;  fax:  513- 
569-7566.  Please  provide  the  EPA  No. 
(EPA/600/P-92/003Ca)  when  ordering. 


(3)  This  notice  contains  the  full  draft 
document.  In  addition,  copies  of  the 
draft  will  be  available  for  inspection  at 
EPA  headquarters  and  regional  libraries, 
through  the  U.S.  Government 
Depository  Library  program,  and  for 
purchase  from  the  National  Technical 
Information  Service  (NTIS),  Springfield. 
VA;  telephone:  703^87-4650.  fax:  703- 
321-8547.  Please  provide  the  NTIS  PB 
No.  (PB96-157599)  ($35.00)  when 
ordering. 

SUBMrrrwra  comments:  Comments  on  the 
Proposed  Guidelines  may  be  mailed  or 
delivered  to  the  Technical  Information 
Staff  (8623).  NCEA-WA/OSG.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  S.W.,  Washington,  DC  20460. 
Comments  should  be  in  writing  and 
must  be  postmarked  by  the  date 
indicated.  Please  submit  one  unbound 
original  with  pages  numbered 
consecutively,  and  three  copies.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comment, 
and  submit  an  unbound  original  and 
three  copies. 

Please  note  that  all  technical 
comments  received  in  response  to  this 
notice  will  be  placed  in  a  public  record. 
For  that  reason,  commenters  should  not 
submit  personal  information  (such  as 
medical  data  or  home  address). 
Confidential  Business  Information,  or 
information  protected  by  copyright.  Due 
to  limited  resources,  acknowledgments 
will  not  be  sent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information  Staff.  Operations 
and  Support  Group.  National  Center  for 
Environmental  Assessment — 
Washington  Office,  telephone:  202-260- 
7345.  Email  inquiries  may  be  sent  to 
cancer-guidelines®epamail.epa.gov. 

SUPPI.EMB«rARY  INFORMATION:  In  1983. 
the  National  Academy  of  Sciences 
(NAS)/National  Research  Council  (NRC) 
published  its  report  entitled  Risk 
Assessment  in  the  Federal  Government: 
Managing  the  Process  (NRC.  1983).  In 
that  report,  the  NRC  recommended  that 
Federal  regulatory  agencies  establish 
"inference  guidelines"  to  ensure 
consistency  and  technical  quality  in  risk 
assessments  and  to  ensure  that  the  risk 
assessment  process  was  maintained  as  a 
scientific  effort  separate  from  risk 
management.  The  1986  cancer 
guidelines  were  issued  on  September 
24,  1986  (51  FR  33992).  The  Proposed 
Guidelines  published  today  continue 
the  guidelines  development  process. 
These  guidelines  set  forth  principles 
and  procedures  to  guide  EPA  scientists 
in  the  conduct  of  Agency  cancer  risk 
assessments  and  to  inform  Agency 
decisionmakers  and  the  public  about 
these  procedures. 


Both  the  1986  guidelines  and  the 
current  proposal  contain  inference 
guidance  in  the  form  of  default 
inferences  to  bridge  gaps  in  knowledge 
and  data.  Research  conducted  in  the 
past  decade  has  elucidated  much  about 
the  nature  of  carcinogenic  processes  and 
continues  to  provide  new  information. 
The  intent  of  this  proposal  is  to  take 
account  of  knowledge  available  now 
and  to  provide  Hexibility  for  the  future 
in  assessing  data  and  employing  default 
inferences,  recognizing  that  the 
guidelines  cannot  always  anticipate 
future  research  findings.  Because 
methods  and  knowledge  are  expected  to 
change  more  rapidly  than  guidelines 
can  practicably  be  revised,  the  Agency 
will  update  specific  assessment 
procedures  with  peer-reviewed 
supplementary,  technical  documents  as 
needed.  Further  revision  of  the 
guidelines  themselves  will  take  place 
when  extensive  changes  are  necessary. 

Since  1986,  the  EPA  has  sponsored 
several  workshops  about  revising  the 
cancer  guidelines  (U.S.  EPA.  1989b, 
1989c.  1994a).  The  Society  for  Risk 
Analysis  conducted  a  workshop  on  the 
subject  in  connection  with  its  1992 
annual  meeting  (Anderson  et  al..  1993). 
Participants  in  the  most  recent 
workshop  in  1994  reviewed  an  earlier 
version  of  the  guidelines  proposed  here 
and  made  numerous  recommendations 
about  individual  issues  as  well  as  broad 
recommendations  about  explanations 
and  perspectives  that  should  be  added. 
Most  recently,  the  Committee  on  the 
Envirormient  and  Natural  Resources  of 
the  Office  of  Science  and  Technology 
Policy  reviewed  the  guidelines  at  a 
meeting  held  on  August  15, 1995.  The 
EPA  appreciates  the  efforts  of  all 
participants  in  the  process  and  has  tried 
to  address  their  recommendations  in 
this  proposal. 

In  adoition,  the  recommendations  of 
the  NRC  (1994)  in  Science  and 
Judgment  in  Risk  Assessment  have  been 
addressed.  Responses  to  these 
recommendations  are  given  generally  in 
Appendix  B  as  well  as  being  embodied 
in  the  Proposed  Guidelines.  Responses 
that  explain  the  major  default 
assumptions  adopted  under  these 
guidelines  and  the  policy  for  using  and 
departing  from  these  default 
assiunptions  appear  in  Section  1.3. 

The  Science  Advisory  Board  also  will 
review  these  Proposed  Guidelines  at  a 
meeting  to  be  announced  in  a  future 
Federal  Register  notice.  Following  these 
reviews  Agency  staff  will  prepare 
summaries  of  the  public  and  SAB 
comments.  Appropriate  comments  will 
be  incorporated,  and  the  revised 
Guidelines  will  be  submitted  to  the  Risk 
Assessment  Forum  for  review.  The 
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Agency  will  consider  comments  from 
the  public,  the  SAB,  and  the  Risk 
Assessment  Forum  in  its 
recommendations  to  the  EPA 
Administrator. 

Major  Changes  From  the  1986 
Guidelines 

Characterizations 

Increased  emphasis  on  providing 
characterization  discussions  for  the 
hazard,  dose  response,  and  exposure 
sections  is  part  of  the  proposal.  These 
discussions  will  summarize  the 
assessments  to  explain  the  extent  and 
weight  of  evidence,  major  points  of 
interpretation  and  rationale,  and 
strengths  Bnd  weaknesses  of  the 
evidence  and  the  analysis,  and  to 
discuss  alternative  conclusions  and 
uncertainties  that  deserve  serious 
consideration  (U.S.  EPA,  1995).  They 
serve  as  starting  materials  for  the  risk 
characterization  process  which 
completes  the  risk  assessment. 

Weighing  Evidence  of  Hazard 

A  major  change  is  in  the  way  hazard 
evidence  is  weighed  in  reaching 
conclusions  about  the  human 
carcinogenic  potential  of  agents.  In  the 
1986  cancer  guidelines,  timior  findings 
in  animals  or  humans  were  the 
dominant  components  of  decisions. 
Other  information  about  an  agent's 
properties,  its  structure-activity 
relationships  to  other  carcinogenic 
agents,  and  its  activities  in  studies  of 
carcinogenic  processes  was  often 
limited  and  played  only  a  modulating 
role  as  compared  with  tumor  findings. 
In  this  proposal,  decisions  come  fit>m 
considering  all  of  the  evidence.  This 
change  recognizes  the  growing 
sophistication  of  research  methods, 
particularly  in  their  ability  to  reveal  the 
modes  of  action  of  carcinogenic  agents 
at  cellular  and  subcellular  levels  as  well 
as  toxicokinetic  and  metabolic 
processes.  The  e%ct  of  the  change  on 
the  assessment  of  individual  agents  will 
depend  greatly  on  the  availability  of 
new  kinds  of  data  on  them  in  keeping 
with  the  state  of  the  art.  If  these  new 
kinds  of  data  are  not  forthcoming  from 
public  and  private  research  on  agents, 
assessments  under  these  guidelines  will 
not  differ  significantly  from  assessments 
under  former  guidelines. 

Weighing  of  the  evidence  includes 
addressing  the  likelihood  of  human 
carcinogenic  effects  of  the  agent  and  the 
conditions  imder  which  such  effects 
may  be  expressed,  as  these  are  revealed 
in  the  toxicological  and  other 
biologically  important  features  of  the 
agent.  (Consideration  of  actual  human 
exposure  and  risk  impUcations  are  done 


separately;  they  are  not  parts  of  the 
hazard  characterization).  In  this  respect, 
the  guidelines  incorptorate 
recommendations  of  the  NRC  (1994).  In 
that  report,  the  NRC  recommends 
expansion  of  the  former  concept  of 
hazard  identification,  which  rests  on 
simply  a  finding  of  carcinogenic 
potential,  to  a  concept  of 
characterization  that  includes 
dimensions  of  the  expression  of  this 
potential.  For  example,  an  agent  might 
be  observed  to  be  carcinogenic  via 
inhalation  exposure  and  not  via  oral 
exposure,  or  its  carcinogenic  activity 
might  be  secondary  to  another  toxic 
effect.  In  addition,  the  consideration  of 
evidence  includes  the  mode(s)  of  action 
of  the  agent  apparent  from  the  available 
data  as  a  basis  for  approaching  dose 
response  assessment. 

Classification  Descriptors 

To  express  the  weight  of  evidence  for 
carcinogenic  hazard  potential,  the  1986 
cancer  guidelines  provided  siunmary 
rankings  for  human  and  animal  cancer 
studies.  These  summary  rankings  were 
integrated  to  place  the  overall  evidence 
in  classification  groups  A  through  E, 
Group  A  being  associated  with  the 
greatest  probability  of  human 
carcinogenicity  and  Group  E  with 
evidence  of  noncarcinogenicity  in 
humans.  Data  other  than  tumor  findings 
played  a  modifying  role  after  initial 
placement  of  an  agent  into  a  group. 

These  Proposed  Guidelines  take  a 
different  approach,  consistent  with  the 
change  in  the  basic  approach  to 
weighing  evidence.  No  interim 
classification  of  tumor  findings  followed 
by  modifications  with  other  data  takes 
place.  Instead,  the  conclusion  reflects 
the  weighing  of  evidence  in  one  step. 
Moreover,  standard  descriptors  of 
conclusions  are  employed  rather  than 
letter  designations,  and  these  are 
incorporated  into  a  brief  narrative 
description  of  their  informational  basis. 
The  narrative  with  descriptors  replaces 
the  previous  letter  designation.  'The 
descriptors  are  in  three  categories: 
"known/likely,"  "cannot  be 
determined,"  or  "not  likely."  For 
instance,  using  a  descriptor  in  context, 
a  narrative  could  say  that  an  agent  is 
likely  to  be  carcinogenic  by  inhalation 
exposure  and  not  likely  to  be 
carcinogenic  by  oral  exposure.  The 
narrative  explains  the  Unds  of  evidence 
available  and  how  they  fit  together  in 
drawing  conclusions,  and  points  out 
significant  issues/strengths/limitations 
of  the  data  and  conclusions. 
Subdescriptors  are  used  to  further  refine 
the  conclusion.  The  narrative  also 
summarizes  the  mode  of  action 


information  underlying  a  recommended 
approach  to  dose  response  assessment, 
m  considering  revision  of  the  fonner 
classification  method,  the  Agency  has 
examined  other  possibilities  that  would 
retain  the  use  of  letter  and  number 
designation  of  weights  of  evidmce.  The 
use  of  standard  descriptors  within  a 
narrative  presentation  is  proposed  for 
three  primary  reasons.  First,  the 
proposed  m^od  permits  inclusion  of 
explanations  of  data  and  of  their 
strengths  and  limitations.  This  is  more 
consistent  with  current  policy  emphasis 
on  risk  characterization.  Second,  it 
would  take  a  large  set  of  individual 
number  or  letter  codes  to  cover 
differences  in  the  nature  of  ccmtributing 
information  (animal,  human,  other), 
route  of  exposure,  mode  of  action,  and 
relative  overall  weight.  When  such  a  set 
becomes  large — 10  to  30  codes — it  is  too 
large  to  be  a  good  communication 
device,  because  people  cannot 
remember  the  definitions  of  the  codes  so 
they  have  to  be  explained  in  narrative. 
Third,  it  is  impossible  to  predefine  the 
course  of  cancer  research  and  the  kinds 
of  data  that  may  become  available.  A 
flexible  system  is  needed  to 
accommodate  change  in  the  underlying 
data  and  inferences,  and  a  system  of 
codes  might  become  out  of  date,  as  has 
the  one  in  the  1986  cancer  guidelines. 

Dose  Response  Assessment 

The  approach  to  dose  response 
assessment  calls  for  analysis  that 
follows  the  conclusions  reached  in  the 
hazard  assessment  as  to  potential 
mode(s)  of  action.  The  assessment 
begins  by  analyzing  the  empirical  data 
in  the  range  of  observation.  When 
animal  studies  are  the  basis  of  the 
analysis,  the  estimation  of  a  human 
equivalent  dose  utilizes  toxicokinetic 
data,  if  appropriate  and  adequate  data 
are  available.  Otherwise,  default 
procedures  are  applied.  For  oral  dose, 
the  default  is  to  scale  daily  applied 
doses  experienced  for  a  lifetime  in 
proportion  to  body  weight  raised  to  the 
0.75  power.  For  inhalation  dose,  the 
default  methodology  estimates 
respiratory  deposition  of  particles  and 
gases  and  estimates  internal  doses  of 
gases  with  different  absorption 
characteristics.  These  two  defaults  are  a 
change  from  the  1986  cancer  guidelines 
which  provided  a  single  scaling  factor  of 
body  weight  raised  to  the  0.66  power. 
Another  change  from  the  1986 
guidelines  is  that  response  data  on 
effects  of  the  agent  on  carcinogenic 
processes  are  analyzed  (nontumor  data) 
in  addition  to  data  on  tumor  incidence. 
If  appropriate,  the  analyses  of  data  on 
tumor  incidence  and  on  precursor 
effects  may  be  combined,  using 
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precursor  data  to  extend  the  dose 
response  curve  below  the  tumor  data. 
Even  if  combining  data  is  not 
appropriate,  study  of  the  dose  response 
for  effects  believed  to  be  part  of  the 
carcinogenic  influence  of  the  agent  may 
assist  in  thinking  about  the  relationship 
of  exposure  and  response  in  the  range 
of  observation  and  at  exposure  levels 
below  the  range  of  observation. 

Whenever  data  are  sufficient,  a 
biologically  based  or  case-specific  dose 
response  model  is  developed  to  relate 
dose  and  response  data  in  the  range  of 
empirical  observation.  Otherwise,  as  a 
standard,  default  procedure,  a  model  is 
used  to  curve-fit  the  data.  The  lower 
95%  confldence  limit  on  a  dose 
associated  with  an  estimated  10% 
increased  tumor  or  relevant  nontumor 
response  (LEDio)  is  identified.  This 
generally  serves  as  the  point  of 
departure  for  extrapolating  the 
relationship  to  environmental  exposure 
levels  of  interest  when  the  latter  are 
outside  the  range  of  observed  data.  The 
environmental  exposures  of  interest 
may  be  measured  ones  or  levels  of  risk 
management  interest  in  considering 
potential  exposure  control  options. 
Other  points  of  departure  may  be  more 
appropriate  for  certain  data  sets;  as 
described  in  the  guidance,  these  may  be 
used  instead  of  the  LEDio-  Additionally, 
the  LEDio  is  available  for  comparison 
with  parallel  analyses  of  other 
carcinogenic  agents  or  of  noncancer 
effects  of  agents  and  for  gauging  and 
explaining  the  magnitude  of  subsequent 
extrapolation  to  low-dose  levels.  The 
LEDio,  rather  than  the  EDio  (the  estimate 
of  a  10%  increased  response),  is  the 
proposed  standard  point  of  departure 
for  two  reasons.  One  is  to  permit  easier 
compari<:on  with  the  benchmark  dose 
procedure  for  noncancer  health 
assessment — also  based  on  the  lower 
limit  on  dose.  Another  is  that  the  lower 
limit,  as  opposed  to  the  central  estimate, 
accounts  for  uncertainty  in  the 
experimental  data.  The  issue  of  using  a 
lower  limit  or  central  estimate  was 
discussed  at  a  workshop  held  on  the 
benchmark  procedure  for  noncancer 
assessment  (Barnes  et  al.,  1995)  and  at 
a  workshop  on  a  previous  version  of  this 
proposal  (U.S.  EPA.  1994b).  The  latter 
workshop  recommended  a  central 
estimate;  the  benchmark  workshop 
recommended  a  lower  limit. 

The  second  step  of  dose  response 
assessment  is  extrapolation  to  lower 
dose  levels,  if  needed.  This  is  based  on 
a  biologically  based  or  (3se-specific 
model  if  supportable  by  substantial 
data.  Otherwise,  default  approaches  are 
applied  that  accord  with  the  view  of 
mode(s)  of  action  of  the  agent.  These 
include  approaches  that  assume 


linearity  or  nonlinearity  of  the  dose 
response  relationship  or  both.  The 
default  approach  for  linearity  is  to 
extend  a  straight  line  to  zero  dose,  zero 
response.  The  default  approach  for 
nonlinearity  is  to  use  a  margin  of 
exposure  analysis  rather  than  estimating 
the  probability  of  effects  at  low  doses. 
A  margin  of  exposure  analysis  explains 
the  biological  considerations  for 
comparing  the  observed  data  with  the 
environmental  exposure  levels  of 
interest  and  helps  in  deciding  on  an 
acceptable  level  of  exposure  in 
accordance  with  applicable 
management  factors. 

The  use  of  straight  line  extrapolation 
for  a  linear  default  is  a  change  from  the 
1986  guidelines  which  used  the 
"linearized  multistage"  (LMS) 
procedure.  This  change  is  made  because 
the  former  modeling  procedure  gave  an 
appearance  of  specific  knowledge  and 
sophistication  unwarranted  for  a 
default.  The  proposed  approach  is  also 
more  like  that  employed  by  the  Food 
and  Drug  Administration  (U.S.  FDA, 
1987).  The  numerical  results  of  the 
straight  line  and  LMS  procedures  are 
not  signiHcantly  difl'erent  (Krewski  et 
al.,  1984).  The  use  of  a  margin  of 
exposure  approach  is  included  as  a  new 
default  procedure  to  accommodate  cases 
in  which  there  is  sufficient  evidence  of 
a  nonlinear  dose  response,  but  not 
enough  evidence  to  construct  a 
mathematical  model  for  the 
relationship.  (The  Agency  will  continue 
to  seek  a  modeling  method  to  apply  in 
these  cases.  If  a  modeling  approach  is 
developed,  it  will  be  subject  to  peer 
review  and  public  notice  in  the  context 
of  a  supplementary  document  for  these 
guidelines.) 

The  public  is  invited  to  provide 
comments  to  be  considered  in  EPA 
decisions  about  the  content  of  the  final 
guidelines.  After  the  public  comment 
period,  the  EPA  Science  Advisory  Board 
will  be  asked  to  review  and  provide 
advice  on  the  guidelines  and  issues 
raised  in  comments.  EPA  asks  those 
who  respond  to  this  notice  to  include 
their  views  on  the  following: 

(1)  The  proposed  guidance  for 
characterization  of  hazard,  including  the 
weight  of  evidence  descriptors  and 
weight  of  evidence  narrative  which  are 
major  features  of  the  proposal.  There  are 
three  categories  of  descriptors:  "known/ 
likely,"  "cannot  be  determined,"  and 
"not  likely"  which  are  further  refined 
by  subdescriptors.  It  is  felt  that  these 
three  descriptors  will  satisfactorily 
delineate  the  types  of  evidence  bearing 
on  carcinogenicity  as  they  are  used  with 
subdescriptors  in  the  context  of  a 
narrative  of  data  and  rationale. 
However,  an  issue  that  has  been 


discussed  by  external  peer  reviewers 
and  by  EPA  staff  is  whether  the 
descriptor-subdescriptor  called  "cannot 
be  determined — suggestive  evidence" 
should  become  a  separate,  fourth 
category  called  "suggestive."  The  EPA 
may  choose  this  course  in  the  final 
guidelines  and  requests  comment.  In 
considering  this  issue,  commenters  may 
wish  to  refer  not  only  to  Sections  2.6.2. 
and  2.7.2.  which  cover  the  descriptors 
and  narrative,  but  also  to  case  study 
example  16  in  Section  2.6.3.  and 
example  narrative  #2  in  Appendix  A  of 
the  proposal.  EPA  asks  commenters  on 
this  question  to  address  the  rationale 
(science  as  well  as  policy)  for  leaving 
the  categories  of  descriptors  as  proposed 
or  making  the  fourth  category.  How 
might  the  coverage  of  a  "suggestive" 
category  be  defined  in  order  to  be  most 
useful? 

(2)  The  use  of  mode  of  action 
information  in  hazard  characterization 
and  to  guide  dose  response  assessment 
is  a  central  part  of  the  proposed 
approach  to  bringing  new  research  on 
carcinogenic  processes  to  bear  in 
assessments  of  environmental  agents 
(Sections  1.3.2.,  2.3.2.,  2.5.,  3.1.).  The 
appropriate  use  of  this  information  now 
and  in  the  future  is  important.  EPA 
requests  comment  on  the  treatment  of 
such  information  in  the  proposal, 
including  reliance  on  peer  review  as  a 
part  of  the  judgmental  process  on  its 
application. 

l3)  Uses  of  nontumor  data  in  the  dose 
response  assessment  and  the 
methodological  and  science  policy 
issues  posed  are  new  to  these  guidelines 
(Sections  1.3.2.,  3.1.2.).  EPA  requests 
comment  on  both  issues. 

(4)  Dose  response  assessment  is 
proposed  to  be  considered  in  two 
parts — range  of  observed  data  and  range 
of  extrapolation  (Section  3.1.).  The 
lower  95%  confidence  limit  on  a  dose 
associated  with  a  10%  response  (tumor 
or  nontumor  response)  is  proposed  as  a 
default  point  of  departure,  marking  the 
beginning  of  extrapolation.  This  is  a 
parallel  to  the  benchmark  procedure  for 
evaluating  dose-response  of  noncancer 
health  endpoints  (Barnes  et  al.,  1995). 
An  alternative  is  to  use  the  central 
estimate  of  a  10%  response.  Another 
alternative  is  to  use  a  1%,  instead  of  a 
10%,  response  when  the  observed  data 
are  tumor  incidence  data.  Does  the 
generally  larger  sample  size  of  tumor 
effect  studies  support  using  a  1% 
response  as  compared  with  using  10% 
for  smaller  studies?  Are  there  other 
approaches  for  the  point  of  departure 
that  might  be  considered? 

(5)  Discussions  of  default  assumptions 
and  other  responses  to  the  1994  NRC 
report  Science  and  Judgment  in  Risk 
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Assessment  appear  in  Section  1.3.1.  and 
Appendix  B  of  the  proposal, 
respectively.  Comments  are  requested 
on  responses  to  the  NRC 
recommendations  and  how  the 
guidelines  as  a  whole  address  them. 

Dated:  April  10, 1996. 
Carol  M.  Browner, 
Administrator. 
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1.  Introductioii 

1.1.  Purpose  and  Scope  of  the 
Guidelines 

These  guidelines  revise  and  replace 
United  States  Environmental  Protection 
Agency  (EPA)  Guidelines  for  Carcinogen 
Risk  Assessment  published  in  51  FR 
33992,  September  24. 1986.  The 
guidelines  provide  EPA  staff  and 
decisionmakers  with  guidance  and 
perspectives  to  develop  and  use  risk 
assessments.  They  also  provide  basic 
informatipn  to  the  public  about  the 
Agency's  risk  assessment  methods. 

The  guidelines  encourage  both 
regularity  in  procediues  to  support 
consistency  in  scientific  components  of 
Agency  decisionmaking  and  innovation 
to  remain  up-to-date  in  scientific 
thinking,  hi  balancing  these  goals,  the 
Agency  relies  on  input  from  the  general 


scientific  community  throu^ 
established  scientific  peer  review 
processes.  The  guidelines  incorpcwate 
basic  principles  and  adeiKS  policies 
based  on  evaluati<Hi  of  the  currently 
available  information.  As  more  is 
discovwed  about  carcinogenesis,  tlie 
need  will  arise  to  make  appropriate 
changes  in  risk  assessment  guidance. 
The  Agency  will  revise  these  guideUnes 
when  ext  ;nsive  changes  are  due.  In  the 
interim,  the  Agency  will  issue  special 
refMjrts,  after  appropriate  peer  review,  to 
supplement  and  upidate  guidance  on 
sin^e  topics,  (e.g.,  U.S.  EPA.  1991b) 

1.2.  Organization  and  Application  of  the 
Guidelines 

1.2.1.  Organization 

Publications  of  the  Office  of  Science 
and  Technology  PoUcy  (OSTP,  1985) 
and  the  National  Research  Council 
(NRC,  1983, 1994)  provide  information 
and  general  principles  about  risk 
assessment.  Risk  assessmwit  uses 
available  scientific  information  on  the 
properties  of  an  agent '  and  its  effects  in 
biological  systems  to  provide  an 
evaluation  of  the  pot^itial  for  harm  as 
a  consequence  of  environmental 
exposure  to  the  agent.  Risk  assessment 
is  one  of  the  scientific  analyses  available 
for  consideration,  with  other  analjrses, 
in  decisionmaking  mi  envirwunental 
protection.  The  1983  and  1994  NRC 
documents  organize  risk  assessment 
information  into  four  areas:  hazard 
identification,  dose  response 
assessment,  exposure  assessment,  and 
risk  characterization.  This  structure 
appears  in  these  guidelines,  which 
additionally  emphasise  characterization 
of  evidence  and  conclusions  in  each 
part  of  the  assessment.  In  particular,  the 
guidelines  adopt  the  approach  of  the 
NRC's  1994  report  in  adding  a 
dimension  of  characterizatien  to  the 
hazard  identification  step.  Added  to  the 
identification  of  hazard  is  an  evaluation 
of  the  additions  imder  which  its 
expression  is  anticipated.  The  risk 
assessment  questions  addressed  in  these 
guidelines  are: 

•  For  hazard — Can  the  ^ent  present 
a  carcinogenic  hazard  to  humans,  and  if 
so,  under  what  circumstances? 

•  For  dose  response— At  what  levels 
of  exposure  might  effects  occur? 

•  For  exposure — ^What  are  the 
conditions  of  human  exposure? 

•  For  risk— What  is  the  character  of 
the  risk?  How  well  do  data  support 
conclusions  about  the  nature  and  extent 
of  the  risk? 


>  The  term  "agent"  rafen  ganaralljr  to  any 
chemical  subetance,  mixture,  or  phjraical  or 
tnological  entity  being  aaaeeaed.  unlee*  otherwiae 
noted. 
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1.2.2.  Application 

The  guidelines  apply  within  the 
framework  of  policies  provided  by 
applicable  EPA  statutes  and  do  not  alter 
such  policies.  The  guidelines  cover 
assessment  of  available  data.  They  do 
not  imply  that  one  kind  of  data  or 
another  is  prerequisite  for  regulatory 
action  concerning  any  agent.  Risk 
management  applies  directives  of 
regulatory  legislation,  which  may 
require  consideration  of  potential  risk. 
or  solely  hazard  or  exposure  potential, 
along  with  social,  economic,  technical, 
and  other  factors  in  decisionmaking. 
Risk  assessments  support  decisions,  but 
to  maintain  their  integrity  as 
decisionmaking  tools,  they  are  not 
influenced  by  consideration  of  the 
social  or  economic  consequences  of 
regulatory  action. 

Not  every  EPA  assessment  has  the 
same  scope  or  depth.  Agency  staff  often 
conduct  screening- level  assessments  for 
priority-setting  or  separate  assessments 
of  hazard  or  exposure  for  ranking 
purposes  or  to  decide  whether  to  invest 
resources  in  collecting  data  for  a  full 
assessment.  Moreover,  a  given 
assessment  of  hazard  and  dose  response 
may  be  used  with  more  than  one 
exposure  assessment  that  may  be 
conducted  separately  and  at  different 
times  as  the  need  arises  in  studying 
environmental  problems  in  various 
media.  The  guidelines  apply  to  these 
various  situations  in  appropriate  detail 
given  the  scope  and  depth  of  the 
particular  assessment.  For  example,  a 
screening  assessment  may  be  based 
almost  entirely  on  structure-activity 
relationships  and  default  assumptions. 
As  more  data  become  available, 
assessments  can  replace  or  modify 
default  assumptions  accordingly.  These 
guidelines  do  not  require  that  all  of  the 
kinds  of  data  covered  here  be  available 
for  either  assessment  or  decisionmaking. 
The  level  of  detail  of  an  assessment  is 
a  matter  of  Agency  management  policy 
regarding  the  applicable  decisionmaking 
framework. 

1 .3.  Use  of  Default  Assumptions 

The  National  Research  Council,  in  its 
1983  report  on  the  science  of  risk 
assessment  (NRC.  1983),  recognized  that 
default  assumptions  are  necessarily 
made  in  risk  assessments  where  gaps 
exist  in  general  knowledge  or  in 
available  data  for  a  particular  agent. 
These  default  assumptions  are 
inferences  based  on  general  scientific 
knowledge  of  the  phenomena  in 
question  and  are  also  matters  of  policy 
concerning  the  appropriate  way  to 
bridge  uncertainties  that  concern 
potential  risk  to  human  health  (or,  more 
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generally,  to  environmental  systems) 
from  the  agent  under  assessment. 

EPA's  1986  guidelines  for  cancer  risk 
assessment  (EPA.  1986)  were  developed 
in  response  to  the  1983  NRC  report.  The 
guidelines  contained  a  number  of 
default  assumptions.  They  also 
encouraged  research  and  analysis  that 
would  lead  to  new  risk  assessment 
methods  and  data  and  anticipated  that 
these  would  replace  defaults.  The  1986 
guidelines  did  not  explicitly  discuss 
how  to  depart  from  defaults.  In  practice, 
the  agency's  assessments  routinely  have 
employed  defaults  and.  until  recently, 
only  occasionally  departed  firom  them. 

In  its  1994  report  on  risk  assessment, 
the  NRC  supported  continued  use  of 
default  assumptions  (NRC.  1994).  The 
NRC  report  thus  validated  a  central 
premise  of  the  approach  to  risk 
assessment  that  H*A  had  evolved  in 
preceding  years — the  making  of  science 
policy  inferences  to  bridge  gaps  in 
knowledge — while  at  the  same  time 
recommending  that  EPA  develop  more 
systematic  and  transparent  guidelines  to 
inform  the  public  of  the  default 
inferences  EPA  uses  in  practice.  It 
recommended  that  the  EPA  review  and 
update  the  1986  guidelines  in  light  of 
evolving  scientific  information  and 
experience  in  practice  in  applying  those 
guidelines,  and  that  the  EPA  explain  the 
science  and  policy  considerations 
underlying  current  views  as  to  the 
appropriate  defaults  and  provide 
general  criteria  to  guide  preparers  and 
reviewers  of  risks  assessments  in 
deciding  when  to  depart  from  a  default. 
Pursuant  to  this  recommendation,  the 
following  discussion  presents 
descriptions  of  the  major  defaults  and 
their  rationales.  In  addition,  it  presents 
general  policy  guidance  on  using  and 
departing  from  defaults  in  specific  risk 
assessments. 

1.3.1.  Default  Assumptions 

The  1994  NRC  report  contains  several 
recommendations  regarding  flexibility 
and  the  use  of  default  options: 

•  EPA  should  continue  to  regard  the 
use  of  default  options  as  a  reasonable 
way  to  deal  with  uncertainty  about 
underlying  mechanisms  in  selecting 
methods  and  models  for  use  in  risk 
assessment. 

•  EPA  should  explicitly  identify  each 
use  of  a  default  option  in  risk 
assessments. 

•  EPA  should  clearly  state  the 
scientiBc  and  policy  basis  for  each 
default  option. 

•  The  Agency  should  consider 
attempting  to  give  greater  formality  to 
its  criteria  for  a  departure  from  default 
options  in  order  to  give  greater  guidance 
to  the  public  and  to  lessen  the 


possibility  of  ad  hoc,  undocumented 
departures  from  default  options  that 
would  undercut  the  scientific  credibility 
of  the  Agency's  risk  assessments.  At  the 
same  time,  the  Agency  should  be  aware 
of  the  undesirability  of  having  its 
guidelines  evolve  into  inflexible  rules. 

•  EPA  should  continue  to  use  the 
Science  Advisory  Board  and  other 
expert  bodies.  In  particular,  the  Agency 
should  continue  to  make  the  greatest 
possible  use  of  peer  review,  workshops, 
and  other  devices  to  ensure  broad  peer 
and  scientific  participation  to  guarantee 
that  its  risk  assessment  decisions  will  be 
based  on  the  best  science  available 
through  a  process  that  allows  fiill  public 
discussion  and  peer  participation  by  the 
scientific  community. 

In  the  1983  report  (p.  28).  NAS 
defined  the  use  of  "inference  options" 
(default  options)  as  a  means  to  bridge 
inherent  uncertainties  in  risk 
assessment.  These  options  exist  when 
the  assessment  encounters  either 
"missing  or  ambiguous  information  on  a 
particular  substance"  or  "gaps  in 
current  scientific  theory."  Since  there  is 
no  instance  in  which  a  set  of  data  on  an 
agent  or  exposure  is  complete,  all  risk 
assessments  must  use  general 
knowledge  and  policy  guidance  to 
bridge  data  gaps.  Animal  toxicity  data 
are  used,  for  example,  to  substitute  for 
human  data  because  we  do  not  test 
human  beings.  The  report  described  the 
components  of  risk  assessment  in  terms 
of  questions  encountered  during 
analysis  for  which  inferences  must  be 
made.  The  report  noted  (p.  36)  that 
many  components"*  *  *  lack 
definitive  scientific  answera,  that  the 
degree  of  scientific  consensus 
concerning  the  best  answer  varies  (some 
are  more  controversial  than  othera),  and 
that  the  inference  options  available  for 
each  component  differ  in  their  degree  of 
conservatism.  The  choices  encountered 
in  risk  assessment  rest,  to  various 
degrees,  on  a  mixture  of  scientific  fact 
and  consensus,  on  informed  scientific 
judgment,  and  on  policy  determinations 
(the  appropriate  degree  of 
conservatism)*  *  *."  The  report  did 
not  note  that  the  mix  varies  significantly 
from  case  to  case.  For  instance,  a 
question  that  arises  in  hazard 
identification  is  how  to  use 
experimental  animal  data  when  the 
routes  of  exposure  difiiar  between 
animals  and  humans.  A  spectrum  of 
inferences  could  be  made,  ranging  from 
the  most  conservative,  or  risk  adverse 
one  that  effects  in  animals  from  one 
route  may  be  seen  in  humans  by  another 
route,  to  an  intermediate,  conditional 
infiarence  that  such  translation  of  effiects 
will  be  assumed  if  the  agent  is  absorbed 
by  humans  through  the  second  route,  to 
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a  nonconservative  view  that  no 
inference  is  possible  and  the  agent's 
effects  in  animals  must  be  tested  by  the 
second  route.  The  choice  of  an 
inference,  as  the  report  observed,  comes 
from  more  than  scientific  thinking 
alone.  While  the  report  focused  mainly 
on  the  idea  of  conservatism  of  public 
health  as  a  science  policy  rationale  for 
making  the  choice,  it  did  not  evaluate 
other  considerations.  These  include 
such  things  as  the  matters  of  time  and 
resources  and  whether  the  analysis  is 
for  an  important  decision  required  to  be 
made  soon  or  is  simply  a  screening  or 
ranking  effort.  For  a  screening  analysis, 
one  might  make  several  "worst  case" 
inferences  to  determine  if. 'even  under 
those  conditions,  risk  is  low  enough  that 
a  problem  can  be  eliminated  from 
further  consideration.  In  the  above 
discussion  concerning  inferences  about 
route-to-route  extrapolation,  one  might 
use  the  most  conservative  one  for 
screening. 

These  revised  guidelines  retain  the 
use  of  default  assumptions  as 
recommended  in  the  1994  report. 
Generally,  these  defaults  remain  public 
health  conservative,  but  in  some 
instances,  they  have  been  modified  to 
reflect  the  evolution  of  scientific 
knowledge  since  1986. 

In  addition,  the  guidelines  reflect 
evaluation  of  experience  in  practice  in 
applying  defaults  and  departing  from 
them  in  individual  risk  assessments 
conducted  under  the  1986  guidelines. 
The  application  and  departure  from 
defaults  and  the  principles  to  be  used  in 
these  judgments  have  been  matters  of 
debate  among  practitioners  and 
reviewers  of  risk  assessments.  Some 
observers  believe  that  in  practice  EPA 
risk  assessors  have  been  too  resistant  to 
considering  departures;  others  question 
whether  proposed  departures  have  been 
adequately  supported.  Some  cases  in 
which  departures  have  been  considered 
have  been  generally  accepted,  while 
others  have  been  controversial.  The 
guidelines  here  are  intended  to  be  both 
explicit  and  more  flexible  than  in  the 
past  concerning  the  basis  for  making 
departures  from  defaults,  recognizing 
that  expert  judgment  and  peer  review 
are  essential  elements  of  the  process. 

In  response  to  the  recommendations 
of  the  1994  report,  these  guidelines  call 
for  identification  of  the  default 
assumptions  used  within  assessments 
and  for  highlighting  significant  issues 
about  defaults  within  characterization 
summaries  of  component  analyses  in 
assessment  documents.  As  to  the  use  of 
peer  review  to  aid  in  making  judgments 
about  applying  or  departing  f^om 
defaults,  we  agree  with  the  NRC 
recommendation.  The  Agency  has  long 


made  use  of  woricshops,  peer  review  of 
documents  and  guidelines,  and 
consultations  as  well  as  formal  peer 
review  by  the  Science  Advisory  Board 
(SAB).  In  1994.  the  Administrator  of 
EPA  published  formal  guidance  for  peer 
review  of  EPA  scientific  work  products 
that  increases  the  amount  of  peer  review 
for  risk  assessments  as  well  as  other 
work,  as  a  response  to  the  NRC  report 
and  to  SAB  recommendations  (U.S. 
EPA,  1994b). 

The  1994  NRC  report  recommended 
that  EPA  should  consider  adopting 
principles  or  criteria  that  would  give 
greater  formality  and  transparency  to 
decisions  to  depart  from  defiaults.  The 
report  named  several  possible  criteria 
for  such  principles  (p.  7):  "*  •  * 
(Pjrotecting  the  public  health,  ensuring 
scientific  validity,  minimizing  serious 
errors  in  estimating  risks,  maximizing 
incentives  for  research,  creating  an 
orderly  and  predictable  process,  and 
fostering  openness  and  trustworthiness. 
There  might  be  additional  relevant 
criteria*  *  *."  The  report  indicated, 
however,  that  the  committee  members 
had  not  reached  consensus  on  a  single 
criterion  to  address  the  key  issue  of  how 
much  certainty  or  proof  a  risk  assessor 
must  have  in  order  to  justify  departing 
from  a  default.  Ap[>endix  N  of  the  report 
contains  two  presentations  of  alternative 
views  held  by  some  committee  members 
on  this  issue.  One  view,  known  as 
"plausible  conservatism."  suggested 
that  departures  from  defaults  should  not 
be  made  unless  new  information 
improves  the  understanding  of  a 
biological  process  to  the  point  that 
relevant  experts  reach  consensus  that 
the  conservative  default  assumption 
concerning  that  process  is  no  longer 
plausible.  The  same  criterion  was 
recommended  where  the  underlying 
scientific  mechanism  is  well 
understood,  but  where  a  default  is  used 
to  address  missing  data.  In  this  case,  the 
default  should  not  be  replaced  with 
case-specific  data  unless  it  is  the 
consensus  of  relevant  experts  that  the 
proffered  data  make  the  default 
assumption  no  longer  plausible. 
Another  view,  known  as  the  "maximum 
use  of  scientific  information"  approach, 
acknowledged  that  the  initial  choice  of 
defaults  should  be  conservative  but 
argued  that  conservatism  should  not  be 
a  factor  in  determining  whether  to 
depart  from  the  default  in  favor  of  an 
alternate  biological  theory  or  alternate 
data.  According  to  this  view,  it  should 
not  be  necessary  to  reach  expert 
consensus  that  the  default  assumption 
had  been  rendered  implausible;  it 
should  be  sufficient  that  risk  assessors 


find  the  alternate  approach  more 
plausible  than  the  deCault. 

The  EPA  is  not  adopting  a  list  of 
formal  decision  criteria  in  the  aenae  of 
a  checklist  based  on  either  view.  It 
would  not  be  helpful  to  generate  a 
checklist  of  uniform  criteria  for  several 
reasons.  First,  risk  assessments  are 
highly  variable  in  content  and  purpoee. 
Screening  assessments  may  be 
purposely  "worst  case"  in  their  delault 
assumptions  to  eliminate  problems  from 
further  investigation.  Subsequent  risk 
assessments  baused  on  a  fullcT  data  set 
can  discard  worst-case  default 
assumptions  in  favor  of  plausibly 
conservative  assiunptions  and 
progressively  replace  or  modify  the 
latter  with  data.  No  uniform  checkfist 
will  fit  all  cases.  Second,  a  checklist 
would  likely  become  more  a  source  of 
rote  discussion  than  of  enlightenment 
about  the  process. 

Instead,  these  guidelines  use  a 
combination  of  principles  and  process 
in  the  application  of  and  departure  from 
default  assumptions.  The  guidelines 
provide  a  framew<Hk  of  default 
assumptions  to  allow  risk  assessment  to 
proceed  when  current  scientific  theory 
or  available  case-specific  data  do  not 
provide  firm  answers  in  a  particular 
case,  as  the  1983  report  outlined.  Some 
of  the  default  assumptions  bridge  large 
gaps  in  fundamental  knowledge  which 
will  be  filled  by  basic  research  on  the 
causes  of  cancer  and  on  other  biological 
processes,  rather  than  by  agent-specific 
testing.  Other  default  assiunptions 
bridge  smaller  data  gaps  that  can 
feasibly  be  filled  for  a  single  agent,  such 
as  whether  a  metabolic  pathway  in  test 
animals  is  like  (default)  or  unlike  that  in 
himians. 

The  decision  to  use  a  default,  or  not. 
is  a  choice  considering  available 
information  on  an  underlying  scientific 
process  and  agent-specific  data, 
depending  on  which  kind  of  default  it 
is.  Generally,  if  a  gap  in  basic 
understanding  exists,  or  if  agent-specific 
data  are  missing,  the  default  is  used 
without  pause.  If  data  are  present,  their 
evaluation  may  reveal  inadequacies  that 
also  lead  to  use  of  the  default.  If  data 
support  a  plausible  alternative  to  the 
default,  but  no  more  strongly  than  they 
support  the  defoult,  both  the  default  and 
its  alternative  are  carried  through  the 
assessment  and  characterized  for  the 
risk  manager.  If  data  support  an 
alternative  to  the  default  as  the  more 
reasonable  judgment,  the  data  are  used. 
(This  frameworic  of  choices  is  not 
wholly  applicable  to  screening 
assessments.  As  mentioned  above, 
screening  assessments  may 
appropriately  use  "worst  case" 
inferences  to  determine  if,  even  under 
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those  conditions,  risk  is  low  enough  that 
a  problem  can  be  eliminated  from 
further  consideration.) 

Scientific  peer  review,  peer 
consultative  workshops  and  similar 
processes  are  the  principal  ways 
determining  the  strength  of  thinking  and 
generally  accepted  views  within  the 
scientific  community  about  the 
application  of  and  departure  from 
defaults  and  about  judgments 
concerning  the  plausibility  and 
persuasiveness  of  data  in  a  particular 
case.  The  choices  made  are  explicitly 
discussed  in  the  assessment,  and  if  a 
particular  choice  raises  a  signiflcant 
issue,  it  is  highlighted  in  the  risk 
characterization. 

The  discussion  of  major  defauhs  in 
these  guidelines  together  with  the 
explicit  discussion  of  the  choice  of 
inferences  within  the  assessment  and 
the  processes  of  peer  review  and  peer 
consultation  will  serve  the  several  goals 
stated  in  the  1994  report.  One  is  to 
encourage  research,  since  results  of 
research  efforts  will  be  considered. 
Another  is  to  allow  timely 
decisionmaking,  when  time  is  a 
constraint,  by  supporting  completion  of 
the  risk  assessment  using  defaults  as 
needed.  Another  is  to  be  flexible,  using 
new  science  as  it  develops.  Finally,  the 
use  of  public  processes  of  peer 
consultation  and  peer  review  will 
ensure  that  discipline  of  thought  is 
maintained  to  support  trust  in 
assessment  results. 

Experience  has  shown  that  the  most 
difficult  part  of  the  framework  of 
choices  is  the  judgment  of  whether  a 
data  analysis  is  both  biologically 
plausible  and  persuasive  as  applied  to 
the  case  at  hand.  There  is  no  set  of  rules 
for  making  this  judgment  in  all  cases. 
Two  criteria  that  apply  in  these 
guidelines  are  that  the  underlying 
scientific  principle  has  been  generally 
accepted  within  the  scientific 
community  and  that  supportive 
experiments  are  available  that  test  the 
application  of  the  principle  to  the  agent 
under  review.  For  example, 
mutagenicity  through  reactivity  with 
DNA  has  been  generally  accepted  as  a 
carcinogenic  influence  for  many  years. 
This  acceptance,  together  with  evidence 
of  such  mutagenicity  in  experiments  on 
an  agent,  provides  plausible  and 
persuasive  support  for  the  inference  that 
mutagenicity  is  a  mode  of  action  for  the 
agent. 

ludgments  about  plausibility  and 
persuasiveness  of  analyses  vary 
according  to  the  scientific  nature  of  the 
default.  An  analysis  of  data  may  replace 
a  default  or  modify  it.  An  illustration  of 
the  former  is  development  of  EPA 
science  policy  on  the  issue  of  the 


relevance  for  humans  of  male  rat  kidney 
neoplasia  involving  alpha  2u  globulin 
(U.S.  EPA,  1991b).  The  1991  EPA  poUcy 
gives  guidance  on  the  kind  of 
experimental  findings  that  demonstrate 
whether  the  alpha  2u  globulin 
mechanism  is  present  and  responsible 
for  carcinogenicity  in  a  particular  case. 
Before  this  policy  guidance  was  issued, 
the  default  assumption  was  that 
neoplasia  in  question  was  relevant  to 
humans  and  indicated  the  potential  for 
hazard  to  humans.  A  substantial  body  of 
data  was  developed  by  public  and 
private  research  groups  as  a  foundation 
for  the  view  that  the  alpha  2u  globulin- 
induced  response  was  not  relevant  to 
humans.  These  studies  first  addressed 
the  alpha  2u  globulin  mechanism  in  the 
rat  and  whether  this  mechanism  has  a 
counterpart  in  the  human  being,  both 
were  large  research  efforts.  The  resulting 
data  presented  difficulties;  some 
reviewers  were  concerned  that  the 
mechanism  in  the  rat  appeared  to  be 
understood  only  in  outline,  not  in 
detail,  and  felt  that  the  data  were 
insufficient  to  show  the  lack  of  a 
counterpart  mechanism  in  humans.  It 
was  particularly  difficult  to  support  a 
negative  such  as  the  nonexistence  of  a 
mechanism  in  humans  because  so  little 
is  known  about  what  the  mechanisms 
are  in  humans.  Despite  these  concerns, 
in  its  1991  policy  guidance,  EPA 
concluded  that  the  alpha  2u  globulin- 
induced  response  in  rats  should  be 
regarded  as  not  relevant  to  humans  (i.e., 
alp  not  indicating  human  hazard). 
}  One  lesson  in  the  development  and 
gfeer  review  of  this  policy  is  that  if  the 
default  concerns  an  inherently  complex 
biological  question,  large  amounts  of 
work  will  be  required  to  replace  the 
default.  A  second  is  that  addressing  a 
negative  is  difficult.  A  third  is  that 
"proor'  in  the  strict  sense  of  having  laid 
all  reasonable  doubt  to  rest  is  not 
required.  Instead,  an  alternative  may 
displace  a  defauU  when  it  is  generally 
accepted  in  peer  review  as  the  most 
reasonable  judgment.  The  issue  of 
relevance  may  not  always  be  so 
difficult.  It  would  be  an  experimentally 
easier  task,  for  example,  to  determine 
whether  carcinogenesis  in  an  animal 
species  is  due  to  a  metabolite  of  the 
agent  in  question  that  is  not  produced 
in  humans. 

When  scientific  processes  are 
understood  but  case-specific  data  are 
missing,  defaults  can  be  constructed  to 
be  modified  by  experimental  data,  even 
if  data  do  not  suffice  to  replace  them 
entirely.  For  example,  the  approaches 
adopted  in  these  guidelines  for  scaling 
dose  from  experimental  animals  to 
humans  are  constructed  to  be  either 
modified  or  replaced  as  data  become 


available  on  toxicokinetic  parameters 
for  the  particular  agent  being  assessed. 
Similarly,  the  selection  of  an  approach 
or  approaches  for  dose  response 
assessment  is  based  on  a  series  of 
decisions  that  consider  the  nature  and 
adequacy  of  available  data  in  choosing 
among  alternative  modeling  and  default 
approaches. 

The  1994  NRC  report  notes  (p.  6)  that 
"(a]s  scientific  knowledge  increases,  the 
science  policy  choices  made  by  the 
Agency  and  Congress  should  have  less 
impact  on  regulatory  decisionmaking. 
Better  data  and  increased  understanding 
of  biological  mechanisms  should  enable 
risk  assessments  that  are  less  dependent 
on  conservative  default  assumptions 
and  more  accurate  as  predictions  of 
human  risk."  Undoubtedly,  this  is  the 
trend  as  scientific  understanding 
increases.  However,  some  gaps  in 
knowledge  and  data  will  doubtless 
continue  to  be  encountered  in 
assessment  of  even  data-rich  cases,  and 
it  will  remain  necessary  for  risk 
assessments  to  continue  using  defaults 
within  the  framework  set  forth  here. 

1.3.2.  Major  Defaults 

This  discussion  covers  the  major 
default  assumptions  commonly 
employed  in  a  cancer  risk  assessment 
and  adopted  in  these  guidelines.  They 
are  predominantly  inferences  necessary 
to  use  data  observed  under  empirical 
conditions  to  estimate  events  and 
outcomes  under  environmental 
conditions.  Several  inferential  issues 
arise  when  effects  seen  in  a 
subpopulation  of  humans  or  animals  are 
used  to  qualitatively  infer  potential 
effects  in  the  population  of 
environmentally  exposed  humans. 
Several  more  inferential  issues  arise  in 
extrapolating  the  exposure-effect 
relationship  observed  empirically  to 
Ipwer-exposure  environmental 
conditions.  The  following  issues  cover 
the  major  default  areas.  Typically,  an 
issue  has  some  subissues;  Uiey  are 
introduced  here,  but  are  discussed  in 
greater  detail  in  subsequent  sections. 

•  Is  the  presence  or  absence  of  effects 
observed  in  a  human  population 
predictive  of  effects  in  another  exposed 
human  population? 

•  Is  the  presence  or  absence  of  effects 
observed  in  an  animal  population 
predictive  of  effects  in  exposed 
humans? 

•  How  do  metabolic  pathways  relate 
across  species? 

•  How  do  toxicokinetic  processes 
relate  across  species? 

•  What  is  the  correlation  of  the 
observed  dose  response  relationship  to 
the  relationship  at  lower  doses? 


< 
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1.3.2.1.  Is  the  Presence  or  Absence  of 
Effects  Observed  in  a  Human 
Population  Predictive  of  Effects  in 
Another  Exposed  Human  Population? 
When  cancer  effiects  in  exposed  humans 
are  attributed  to  exposure  to  an 
exogenous  agent,  the  default  assumption 
is  that  such  data  are  predictive  of  cancer 
in  any  other  exposed  human 
population.  Studies  either  attributing 
cancer  effiacts  in  humans  to  exogenous 
agents  or  reporting  no  effects  are  often 
studies  of  occupationally  exposed 
humans.  By  sex,  age,  and  general  health, 
workers  are  not  representative  of  the 
general  population  exposed 
environmentally  to  the  same  agents.  In 
such  studies  there  is  no  opportunity  to 
observe  whether  infants  and  children, 
males,  or  females  who  are  under 
represented  in  the  study,  or  people 
whose  health  is  not  good,  would 
respond  differently.  Therefore,  it  is 
understood  that  this  assumption  could 
still  underestimate  the  response  of 
certain  sensitive  human  subpopulations, 
i.e.  biologically  vulnerable  {mts  of  the 
population  may  be  left  out  of  ris!: 
assessments  (NRC,  1993a,  1994). 
Consequently,  this  is  a  default  that  does 
not  err  on  the  side  of  public  health 
conservatism,  as  the  1994  NRC  report 
also  recognizes. 

On  the  one  hand,  if  effects  are  seen  in 
a  worker  population,  this  may  be  in  fact 
indicative  of  heightened  effects  in 
sensitive  subpopulations.  There  is  not 
enough  knowledge  yet  to  form  a  basis 
for  any  generally  applicable,  qualitative 
inference  to  compensate  for  this 
knowledge  gap.  In  these  guidelines,  this 
problem  is  left  to  case-by-case  analysis, 
to  be  attended  to  as  future  research  and 
information  on  particular  agents  allow. 
When  information  on  a  sensitive 
subpopulation  exists,  it  will  be  used. 
The  topic  of  variability  is  addressed 
further  in  the  discussion  of  quantitative 
default  assumptions  about  dose 
response  relationships  below.  On  the 
other  hand,  when  cancer  effects  are  not 
found  in  an  exposed  human  population, 
this  information  by  itself  is  not 
generally  sufficient  to  conclude  that  the 
agent  poses  no  carcinogenic  hazard  to 
this  or  other  populations  of  potentially 
exposed  humans.  This  is  because 
epidemiologic  studies  usually  have  low 
power  to  detect  and  attribute  responses 
(section  2.2.1.).  This  may  be  particularly 
true  when  extrapolating  null  results 
from  a  healthy,  worker  population  to 
other  potentially  sensitive  exposed 
humans.  Again,  the  problem  is  left  to 
case-by-case  analysis. 

1.3.2.2.  Is  the  Presence  or  Absence  of 
Effects  Observed  in  an  Animal 
Population  Predictive  of  Effects  in 
Exposed  Humans?  The  default 


assimiption  is  that  positive  effects  in 
animal  cancer  studies  indicate  that  the 
agent  under  study  can  have 
carcinogenic  potential  in  humans.  Thus, 
if  no  adequate  human  data  are  present, 
positive  effects  in  animal  cancer  studies 
are  a  basis  for  assessing  the  carcinogenic 
hazard  to  humans.  This  assumption  is  a 
public  health  conservative  policy,  and  it 
is  both  appropriate  and  necessary  given 
that  we  do  not  test  for  carcinogenicity 
in  humans.  The  assumption  is 
supported  by  the  fact  that  nearly  all  of 
the  agents  known  to  cause  cancer  in 
humans  are  carcinogenic  in  animals  in 
tests  with  adequate  protocols  (lARC,    - 
1994;  Tomatis  et  al.,  1989;  Huff,  1994). 
Moreover,  almost  one-third  of  human 
carcinogens  were  identified  subsequent 
to  animal  testing  (Huff,  1993).  FurUier 
support  is  provided  by  research  on  the 
molecular  biology  of  cancer  processes, 
which  has  shown  that  the  mechanisms 
of  control  of  cell  growth  and 
differentiation  are  remarkably 
homologous  among  species  and  highly 
conserved  in  evolution.  Nevertheless, 
the  same  research  tools  that  have 
enabled  recognition  of  the  nature  and 
commonality  of  cancer  processes  at  the 
molecular  level  also  have  the  power  to 
reveal  differences  and  instances  in 
which  animal  responses  are  not  relevant 
to  humans  (Linjinsky,  1993;  U.S.  EPA, 
1991b).  Under  these  guidelines, 
available  mode  of  action  information  is 
studied  for  its  implications  in  both 
hazard  and  dose  response  assessment 
and  its  effect  on  default  assumptions. 

There  may  be  instances  in  which  the 
use  of  an  animal  model  would  identify 
a  hazard  in  animals  that  is  not  truly  a 
hazard  in  humans  (e.g.,  the  alpha-2u- 
globulin  association  with  renal 
neoplasia  in  male  rats  (U.S.  EPA, 
1991b)).  The  extent  to  which  animal 
studies  may  yield  false  positive 
indications  for  humans  is  a  matter  of 
scientific  debate.  To  demonstrate  that  a 
response  in  animals  is  not  relevant  to 
any  human  situation,  adequate  data  to 
assess  the  relevancy  issue  must  be 
available. 

Animal  studies  are  conducted  at  high 
doses  in  order  to  provide  statistical 
power,  the  highest  dose  being  one  that 
is  minimally  toxic  (maximum  tolerated 
dose).  Consequently,  the  question  often 
arises  whether  a  carcinogenic  effect  at 
the  highest  dose  may  be  a  consequence 
of  cell  killing  with  compensatory  cell 
replication  or  of  general  physiological 
disruption,  rather  than  inherent 
carcinogenicity  of  the  tested  agent. 
There  is  little  doubt  that  this  may 
happen  in  some  cases,  but  skepticism 
exists  among  some  scientists  that  it  is  a 
pervasive  problem  (Ames  and  Gold, 
1990;  Melnick  et  al.,  1993a;  Mehiick  et 


al.,  1993b;  Barrett,  1993).  In  light  of  this 
question,  the  default  assiimption  is  tliat 
effects  seen  at  the  highest  dose  tested 
are  appropriate  for  assessment,  but  it  is 
necessary  that  the  experimental 
conditions  be  scrutinized.  If  adequate 
data  demonstrate  that  the  effiects  are 
solely  the  result  of  excessive  toxicity 
rather  than  carcinogenicity  of  the  tested 
agent  per  se,  then  the  effects  may  be 
regarded  as  not  appropriate  to  include 
in  assessment  of  the  potential  for  human 
carcinogenicity  of  the  agent.  This  is  a 
matter  of  expert  judgment,  considering 
all  of  the  data  available  about  the  agent 
including  effects  in  other  toxicity 
studies,  structure-activity  relationships, 
and  effects  on  growth  control  and 
differentiation. 

When  cancer  effiects  are  not  found  in 
well-conducted  animal  cancer  studies  in 
two  or  more  appropriate  species  and 
other  information  does  not  support  the 
carcinogenic  potential  of  the  agent, 
thesis  data  provide  a  basis  for 
concluding  that  the  agent  is  not  likely 
to  possess  human  carcinogenic 
potential,  in  the  absence  of  human  data 
to  the  contrary.  This  default  assumption 
about  lack  of  cancer  effects  is  not  public 
health  conservative.  For  instance,  the 
tested  animal  species  may  not  be 
predictive  of  eflfects  in  humans:  arsenic 
shows  only  minimal  or  no  effect  in 
animals,  while  it  is  clearly  positive  in 
humans.  (Other  information,  such  as 
absence  of  mutagenic  activity  or  absence 
of  carcinogenic  activity  among 
structural  analogues,  can  increase  the 
confidence  that  negative  results  in 
animal  studies  indicate  a  lack  of  human 
hazard.)  Also,  it  is  recognized  that 
animal  studies  (and  epidemiologic 
studies  as  well)  have  very  low  power  to 
detect  cancer  effects.  Detection  of  a  10% 
tumor  incidence  is  generally  the  limit  of 
power  with  currently  conducted  animal 
studies  (with  the  exception  of  rare 
tumors  that  are  virtually  markers  for  a 
particular  agent,  e.g.,  angiosarcoma 
caused  by  vinyl  chloride). 

Target  organs  of  carcinogenesis  for 
agents  that  cause  cancer  in  both  animals 
and  humans  are  most  often  concordant 
at  one  or  more  sites  (Tomatis  et  al., 
1989;  Huff,  1994).  However, 
concordance  by  site  is  not  uniform.  The 
default  assumption  is  that  target  organ 
concordance  is  not  a  prerequisite  for 
evaluating  the  implications  of  animal 
study  results  for  humans.  This  is  a 
public  health  conservative  science 
policy.  The  mechanisms  of  control  of 
cell  growth  and  differentiation  are 
concordant  among  sjiecies.  but  there  are 
marked  differences  among  sf>ecies  in  the 
way  control  is  managed  in  various 
tissues.  For  example,  in  humans. 
mutation  of  the  tumor  suppressor  gene 
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p53  is  one  of  the  most  frequently 
observed  genetic  changes  in  tumors. 
This  tumor  suppressor  is  also  observed 
to  be  operating  in  some  rodent  tissues, 
but  other  growth  control  mechanisms 
predominate  in  rodents.  Thus,  an 
animal  response  may  be  due  to  changes 
in  a  control  that  are  relevant  to  humans, 
but  appear  in  animals  in  a  different  way. 
However,  it  is  appropriate  under  these 
guidelines  to  consider  the  influences  of 
route  of  exposure,  metabolism,  and, 
particularly,  hormonal  modes  of  action 
that  may  either  support  or  not  support 
target  organ  concordance  between 
animals  and  humans.  When  data  allow, 
these  influences  are  considered  in 
deciding  whether  the  default  remains 
appropriate  in  individual  instances 
(NRC.  1994.  p.  121).  An  exception  to  the 
basic  default  of  not  assuming  site 
concordance  exists  in  the  context  of 
toxicokinetic  modeling.  Site 
concordance  is  inherently  assumed 
when  these  models  are  used  to  estimate 
delivered  dose  in  humans  based  on 
animal  data. 

As  in  the  approach  of  the  National 
Toxicology  Program  and  the 
International  Agency  for  Research  on 
Cancer,  the  default  is  to  include  benign 
tumors  observed  in  animal  studies  in 
the  assessment  of  animal  tumor 
incidence  if  they  have  the  capacity  to 
progress  to  the  malignancies  with  which 
they  are  associated.  This  treats  the 
benign  and  malignant  tumors  as 
representative  of  related  responses  to 
the  test  agent,  which  is  scientifically 
appropriate.  This  is  a  science  policy 
decision  that  is  somewhat  more 
conservative  of  public  health  than  not 
including  benign  tumors  in  the 
assessment.  Nonetheless,  in  assessing 
Findings  from  animal  studies,  a  greater 
proportion  of  malignancy  is  weighed 
more  heavily  than  a  response  with  a 
greater  proportion  of  benign  tumors. 
Greater  frequency  of  malignancy  of  a 
particular  tumor  type  in  comparison 
with  other  tumor  responses  observed  in 
an  animal  study  is  also  a  factor  to  be 
considered  in  selecting  the  response  to 
be  used  in  dose  response  assessment. 

Benign  tumors  that  are  not  observed 
to  progress  to  malignancy  are  assessed 
on  a  case-by-case  basis.  There  is  a  range 
of  possibilities  for  their  overall 
significance.  They  may  deserve 
attention  because  they  are  serious  health 
problems  even  though  they  are  not 
malignant;  for  instance,  benign  tumors 
may  be  a  health  risk  because  of  their 
effect  on  the  function  of  a  target  tissue 
such  as  the  brain.  They  may  be 
significant  indicators  of  the  need  for 
further  testing  of  an  agent  if  they  are 
observed  in  a  short  term  test  protocol, 
or  such  an  observation  may  add  to  the 


overall  weight  of  evidence  if  the  same 
agent  causes  malignancies  in  a  long 
term  study.  Knowledge  of  the  mode  of 
action  associated  with  a  benign  tumor 
response  may  aid  in  the  interpretation 
of  other  tumor  responses  associated 
with  the  same  agent.  In  other  cases, 
observation  of  a  benign  tumor  response 
alone  may  have  no  significant  health 
hazard  implications  when  other  sources 
of  evidence  show  no  suggestion  of 
carcinogenicity. 

1.3.2.3.  How  Do  Metabolic  Pathways 
Relate  Across  Species?  The  default 
assumption  is  that  there  is  a  similarity 
of  the  basic  pathways  of  metabolism  and 
the  occurrence  of  metabolites  in  tissues 
in  regard  to  the  species-to-species 
extrapolation  of  cancer  hazard  and  risk. 
If  comparative  metabolism  studies  were 
to  show  no  similarity  between  the  tested 
species  and  humans  and  a  metabolite(s) 
were  the  active  form,  there  would  be 
less  support  for  an  inference  that  the 
animal  response(s)  relates  to  humans.  In 
other  cases,  parameters  of  metabolism 
may  vary  quantitatively  between 
species;  this  becomes  part  of  deciding 
on  an  appropriate  human  equivalent 
dose  based  on  animal  studies,  optimally 
in  the  context  of  a  toxicokinetic  model. 

1.3.2.4.  How  Do  Toxicokinetic 
Processes  Relate  Across  Species?  A 
major  issue  is  how  to  estimate  human 
equivalent  doses  in  extrapolating  from 
animal  studies.  As  a  default  for  oral 
exposure,  a  human  equivalent  dose  is 
estimated  from  data  on  another  species 
by  an  adjustment  of  animal  oral  dose  by 
a  scaling  factor  of  body  weight  to  the 
0.75  power.  This  adjustment  factor  is 
used  because  it  represents  scaling  of 
metabolic  rate  across  animals  of 
different  size.  Because  the  factor  adjusts 
for  a  parameter  that  can  be  improved  on 
and  brought  into  more  sophisticated 
toxicokinetic  modeling,  when  such  data 
become  available,  the  default 
assumption  of  0.75  power  can  be  refined 
or  replaced. 

For  inhalation  exposure,  a  human 
equivalent  dose  is  estimated  by  default 
methodologies  that  provide  estimates  of 
lung  deposition  and  of  internal  dose. 
The  methodologies  can  be  refined  to 
more  sophisticated  forms  with  data  on 
toxicokinetic  and  metabolic  parameters 
of  the  specific  agent.  This  default 
assumption,  like  the  one  with  oral 
exposure,  is  selected  in  part  because  it 
lays  a  foundation  for  incorporating 
better  data.  The  use  of  information  to 
improve  dose  estimation  from  applied, 
to  internal,  to  delivered  dose  is 
encouraged,  including  use  of 
toxicokinetic  modeling  instead  of  any 
default,  where  data  are  available.  Health 
conservatism  is  not  an  element  in 
choosing  the  default. 


For  a  route-to-route  of  exposure 
extrapolation,  the  defauU  assumption  is 
that  an  agent  that  causes  internal  tumors 
by  one  route  of  exposure  will  be 
carcinogenic  by  another  route  if  it  is 
absorbed  by  the  second  route  to  give  an 
internal  dose.  This  is  a  qualitative 
assumption  and  is  considered  to  be 
public  health  conservative.  The 
rationale  is  that  for  internal  tumors  an 
internal  dose  is  significant  no  matter 
what  the  route  of  exposure. 
Additionally,  the  metabolism  of  the 
agent  will  be  qualitatively  the  same  for 
an  internal  dose.  The  issue  of 
quantitative  extrapolation  of  the  dose- 
response  relationship  from  one  route  to 
another  is  addressed  case  by  case. 
Quantitative  extrapolation  is 
complicated  by  considerations  such  as 
first-pass  metabolism,  but  is 
approachable  with  empirical  data. 
Adequate  data  are  necessary  to 
demonstrate  that  an  agent  wilKact 
differently  by  one  route  versus  another 
route  of  exposure. 

1.3.2.5.  What  Is  the  Correlation  of  the 
Observed  Dose  Response  Relationship  to 
the  Relationship  at  Lower  Doses?  The 
overriding  preferred  approach  is  to  use 
a  biologically  based  or  case-specific 
model  for  both  the  otiserved  range  and 
extrapolation  below  that  range  when 
there  are  sufficient  data.  While 
biologically  based  models  are  still  under 
development,  it  is  likely  that  they  will 
be  used  more  frequently  in  the  future. 
The  default  procedure  for  the  observed 
range  of  data,  when  the  preferred 
approach  cannot  be  used,  is  to  use  a 
curve-fitting  model. 

In  the  absence  of  data  supporting  a 
biologically  based  or  case-specific 
model  for  extrapolation  outside  of  the 
observed  range,  the  choice  of  approach 
is  based  on  the  view  of  mode  of  action 
of  the  agent  arrived  at  in  the  hazard 
assessment.  A  linear  default  approach  is 
used  when  the  mode  of  action 
information  is  supportive  of  linearity  or. 
alternatively,  is  insufiicient  to  support  a 
nonlinear  mode  of  action.  The  linear 
approach  is  used  when  a  view  of  the 
mode  of  action  indicates  a  linear 
response,  for  example,  when  a 
conclusion  is  made  that  an  agent 
directly  causes  alterations  in  DNA,  a 
kind  of  interaction  that  not  only 
theoretically  requires  one  reaction,  but 
also  is  likely  to  be  additive  to  ongoing, 
spontaneous  gene  mutation.  Other  kinds 
of  activity  may  have  linear  implications, 
e.g..  linear  rate- limiting  steps,  that 
support  a  linear  procedure  also.  The 
linear  approach  is  to  draw  a  straight  line 
between  a  point  of  departure  from 
observed  data,  generally,  as  a  default, 
the  LED  10.  and  the  origin  (zero  dose, 
zero  response).  Other  points  of 


departure  may  be  more  appropriate  for 
certain  data  sets;  these  may  be  used 
instead  of  the  LEDio.  This  approach  is 
generally  considered  to  be  public  health 
conservative.  The  LEDio  is  the  lower 
95%  limit  on  a  dose  that  is  estimated  to 
cause  a  10%  response.  This  level  is 
chosen  to  account  (conservatively)  for 
experimental  variability.  Additionally, 
it  is  chosen  because  it  rewards 
experiments  with  better  designs  in 
regard  to  number  of  doses  and  dose 
spacing,  since  these  generally  will  have 
narrower  confidence  limits.  It  is  also  an 
appropriate  representative  of  the  lower 
end  of  the  observed  range  because  the 
limit  of  detection  of  studies  of  tumor 
effect  is  about  10%. 

The  linear  default  is  thought  to 
generally  produce  an  upper  bound  on 
potential  risk  at  low  doses,  e.g.,  a  1/ 
100,000  to  1/1,000,000  risk;  the  straight 
line  approach  gives  numerical  results 
about  the  same  as  a  linearized 
multistage  procedure  (Krewski  et  al., 
1984).  This  upper  bound  is  thought  to 
cover  the  range  of  human  variability 
although,  in  some  cases,  it  may  not 
completely  do  so  (Bois  et  al.,  1995).  The 
EPA  considers  the  linear  default  to  be 
inherently  conservative  of  public  health, 
without  addition  of  another  factor  for 
human  variability.  In  any  case,  the  size 
of  such  a  factor  would  be  hard  to 
determine  since  a  good  empirical  basis 
on  which  to  construct  an  estimate  does 
not  currently  exist.  The  question  of 
what  may  be  the  actual  variability  in 
human  sensitivity  is  one  that  the  1994 
NRC  report  discussed  as  did  the  1993 
NRC  report  on  pesticides  in  children 
and  infants.  The  NRC  has  recommended 
research  on  the  question,  and  the  EPA 
and  other  agencies  have  begun  such 
research. 

When  adequate  data  on  mode  of 
action  show  that  linearity  is  not  the 
most  reasonable  working  judgment  and 
provide  sufficient  evidence  to  support  a 
nonlinear  mode  of  action,  the  default 
changes  to  a  different  approach — a 
margin  of  exposure  analysis — which 
assumes  that  nonlinearity  is  more 
reasonable.  The  departure  point  is  again 
generally  the  LEDio.  A  margin  of 


exposure  analysis  compares  the  LEDio 
with  the  dose  associated  with  the 
environmental  exposure(s)  of  interest  by 
computing  the  ratio  between  the  two. 

The  purpose  of  a  margin  of  exposure 
analysis  is  to  provide  the  risk  manager 
with  all  available  information  on  how 
much  reduction  in  risk  may  be 
associated  with  reduction  in  exposure 
from  the  point  of  departure.  This  is  to 
support  the  risk  manager's  decision  as 
to  what  constitutes  an  acceptable 
mai^in  of  exposure,  given  requirements 
of  the  statute  under  which  the  decision 
is  being  made.  There  are  several  factors 
to  be  considered.  (For  perspective,  keep 
in  mind  that  a  sufficient  basis  to  support 
this  nonlinear  procedure  often  will 
include  data  on  responses  that  are 
precursors  to  tumor  effects.  This  means 
that  the  point  of  departure  may  well  be 
from  these  biological  response  data 
rather  than  tumor  incidence  data,  e.g., 
hormone  levels,  mitogenic  effects.)  One 
factor  to  consider  is  the  slope  of  the 
dose  response  curve  at  the  point  of 
departure.  A  steeper  slope  implies  an 
apparent  greater  reduction  in  risk  as 
exposure  decreases.  This  may  support  a 
smaller  margin  of  exposure.  Conversely, 
a  shallow  slope  may  support  use  of  a 
greater  margin  of  exposure.  A  second 
factor  is  the  nature  of  the  response  used 
in  the  assessment — A  precursor  effect  or 
frank  toxicity  or  tumor  response.  The 
latter  two  may  support  a  greater  margin 
of  exposure.  A  thfrd  factor  is  the  nature 
and  extent  of  human  variability  in 
sensitivity  to  the  phenomenon.  A  fourth 
factor  is  the  agent's  persistence  in  the 
body.  Greater  variability  or  persistence 
argue  for  greater  margins  of  exposure.  A 
fifth  factor  is  human  sensitivity  to  the 
phenomenon  as  compared  with 
experimental  animals.  The  size  of  the 
margin  of  exposure  that  is  acceptable 
would  increase  or  decrease  as  this  factor 
increases  or  decreases.  If  human 
variability  cannot  be  estimated  based  on 
data,  it  should  be  considered  to  be  at 
least  10-fold.  Similarly,  if  comparison  of 
species  sensitivities  cannot  be  estimated 
from  available  data,  humans  can  be 
considered  to  be  10-fold  more  sensitive. 
If  it  is  found  that  humans  are  less 


sensitive  than  animals  a  factor  that  is  a 
fraction  no  smaller  than  */io  may  be 
assumed.  The  10-fold  fectors  are 
moderately  conservative,  traditional 
ones  used  for  decades  in  the  assessment 
of  toxicological  effiacts.  It  should  not  be 
assumed  that  the  numerical  factors  are 
the  sole  components  for  determination 
of  an  acceptable  mai^gin  of  exposure. 
Each  case  calls  for  individual  judgment. 
It  should  be  noted  that  for  cancer 
assessment  the  margin  of  exposure 
analysis  begins  from  a  point  of 
departure  that  is  adjusted  for 
toxicokinetic  differences  between 
species  to  give  a  human  equivalent 
dose.  Since  the  traditional  factor  for 
interspecies  difference  is  thought  to 
contain  a  measure  for  toxicokinetics  as 
well  as  sensitivity  to  effect,  the  result  of 
beginning  with  a  human  equivalent 
dose  is  to  add  some  conservatism.  The 
ultimate  judgment  whether  a  particular 
margin  of  exposure  is  acceptable  is  a 
risk  management  decision  under 
applicable  law,  rather  than  being 
inherent  in  the  risk  assessment. 
Nonetheless,  the  risk  assessor  is 
responsible  for  providing  scientific 
rationale  to  support  the  the  decision. 

When  the  mode  of  action  information 
indicates  that  the  dose  resi^nse  may  be 
adequately  described  by  both  a  linear 
and  a  nonlinear  approach,  then  the 
default  is  to  present  both  the  linear  and 
margin  of  exposure  analyses.  An 
assessment  may  use  both  linear  and 
nonlinear  approaches  either  for 
responses  that  are  thought  to  result  from 
different  modes  of  action  or  for 
presenting  considerations  for  a  response 
that  appears  to  be  very  different  at  high 
and  low  doses  due  to  influence  of 
separate  modes  of  action.  Also,  separate 
approaches  may  be  used  for  different 
induced  responses  (i.e.  tumor  types) 
from  the  same  agent.  These  would  also 
be  carried  forward  and  presented  in  the 
assessment.  Figure  1-1  presents  the 
decision  points  in  deciding  on  a  dose 
response  approach  or  approaches. 
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Figure  1-1.     Decisions  on  dose  response  assessment  approaches  for 
the  range  of  extrapolation. 
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A  default  assumption  is  made  that 
cumulative  dose  received  over  a 
lifetime,  expressed  as  a  life'time  average 
daily  dose,  is  an  appropriate  measure  of 
dose.  This  assumes  that  a  high  dose  of 
such  an  agent  received  over  d  shorter 
period  of  time  is  equivalent  to  a  low 
dose  spread  over  a  lifetime.  This  is 
thought  to  be  a  relatively  public  health 
conservative  assumption  and  has 
empirical  support  (Monro,  1992).  An 
example  of  effects  of  short-term,  high 
exposure  that  results  in  subsequent 
cancer  development  is  treatment  of 
cancer  patients  with  certain 
chemotherapeutic  agents.  An  example 
of  cancer  from  long-term  exposure  to  an 
agent  of  relatively  low  potency  is 
smoking.  Whether  the  cumulative  dose 
measure  is  exactly  the  correct  measure 
in  both  such  instances  is  not  certain  and 
should  be  assessed  case  by  case  and 
altered  when  data  are  available  to 
support  another  approach.  Other 
measures  of  dose  that  consider  dose  rate 
and  duration  are  appropriate,  e.g.,  when 


an  agent  acts  by  causing  cell  toxicity  or 
hormone  disruption.  In  these  cases  both 
agent  concentration  and  duration  are 
likely  to  be  important,  because  such 
effects  are  generally  observed  to  be 
reversible  at  cessation  of  short-term 
exposure. 

1.4.  Characterizations 

The  risk  characterization  process  first 
summarizes  findings  orf  hazard,  dose 
response,  and  exposure 
charatterizations,  then  develops  an 
integrative  analysis  of  the  whole  risk 
case.  It  ends  in  a  nontechnical  Risk 
Characterization  Summary.  The  Risk 
Characterization  Summary  is  a 
presentation  for  risk  managers  who  may 
or  may  not  be  familiar  with  the 
scientific  details  of  cancer  assessment.  It 
also  provides  information  for  other 
interested  readers.  The  initial  steps  in 
the  risk  characterization  process  are  to 
make  building  blocks  in  the  form  of 
characterizations  of  the  assessments  of 
hazard,  dose  response,  and  exposure. 
The  individual  assessments  and 
characterizations  are  then  integrated  to 


arrive  at  risk  estimates  for  exposure 
scenarios  of  interest.  There  are  two 
reasons  for  individually  characterizing 
the  hazard,  dose  response,  and  exposure 
assessments.  One  is  that  they  are  oflen 
done  by  different  people  than  those  who 
do  the  integrative  analyses.  The  second 
is  that  there  is  very  often  a  lapse  of  time 
between  the  conduct  of  hazard  and  dose 
response  analyses  and  the  conduct  of 
exposure  assessment  and  integrative 
analysis.  Thus,  it  is  necessary  to  capture 
characterizations  of  assessments  as  the 
assessments  are  done  to  avoid  the  need 
to  go  back  and  reconstruct  them.  Figure 
1-2  shows  the  relationships  of  analyses. 
The  figure  does  not  necessarily 
correspond  to  the  number  of  documents 
involved;  there  may  be  one  or  several. 
"Integrative  analysis"  is  a  generic  term. 
At  EPA.  the  documents  of  various 
programs  that  contain  integrative 
analyses  have  other  names  such  as  the 
"Staff  Paper"  that  discusses  air  quality 
criteria  issues.  In  the  following  sections, 
the  elements  of  this  figure  are  discussed. 
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2.  Hazard  Assessment 

2.1.  Overview  of  Hazard  Assessment 
and  Characterization 

2.1.1.  Analyses  of  Data 

The  purpose  of  hazard  assessment  is 
to  review  and  evaluate  data  pertinent  to 
two  questions:  (1)  whether  an  agent  may 
pose  a  carcinogenic  hazard  to  human 
beings  and  (2)  under  what 
circumstances  an  identified  hazard  may 
be  expressed  (NRC,  1994.  p.  142). 
Hazard  assessment  is  composed  of 
analyses  of  a  variety  of  data  that  may 
range  from  observations  of  tumor 
responses  to  analysis  of  structure- 
activity  relationships.  The  purpose  of 
the  assessment  is  not  simply  to 
assemble  these  separate  evaluations;  its 
purpose  is  to  construct  a  total  case 
analysis  examining  the  biological  story 
the  data  reveal  as  a  whole  about 
carcinogenic  effects,  mode  of  action, 
and  implications  of  these  for  human 
hazard  and  dose  response  evaluation. 
Weight  of  evidence  conclusions  come 
from  the  combined  strength  and 
coherence  of  inferences  appropriately 
drawn  from  all  of  the  available 
evidence.  To  the  extent  that  data  permit, 
hazard  assessment  addresses  the  mode 
of  action  question  as  both  an  initial  step 
in  considering  appropriate  approaches 
to  dose  response  assessment  and  as  a 
part  of  identifying  human  hazard 
potential. 

The  topics  in  this  section  include 
analysis  of  tumor  data,  both  animal  and 
human,  and  analysis  of  other  key 
information  about  properties  and  effects 
that  relate  to  carcinogenic  potential.  The 
section  addresses  how  information  can 
be  used  to  evaluate  potential  modes  of 
action.  It  also  provides  guidance  on 
performing  a  weight  of  evidence 
evaluation. 

2.1.2.  Cross-Cutting  Topics  for  Data 
Integration 

Two  topics  are  included  in  the 
analysis  of  each  kind  of  available  data: 
first,  gathering  information  from 
available  data  about  the  conditions  of 
expression  of  hazard  and  second, 
gathering  perspectives  on  the  agent's 
potential  mode  of  action. 

2.1.2.1.  Conditions  of  Expression. 
Information  on  the  significance  of  the 
route  of  exposure  may  be  available  from 
human  or  animal  studies  on  the  agent 
itself  or  on  structural  analogues.  This 
information  may  be  found  in  studies  of 
the  agent  or  analogue  for  toxicological 
endpoints  other  than  cancer  under  acute 
or  subchronic  or  chronic  exposure 
regimens.  Studies  of  metabolism  or 
toxicokinetics  of  the  agent  similarly  may 
provide  pertinent  data. 


Each  kind  of  data  is  also  examined  for 
information  on  conditions  that  affect 
expression  of  carcinogenic  effect  such  as 
presence  or  absence  of  metabolic 
pathways.  If  carcinogenicity  is 
secondary  to  another  toxic  effect,  the 
physiological  or  tissue  changes  that 
mark  the  other  toxicity  are  examined. 
Comparison  of  metabolic  processes  and 
toxicity  processes  in  humans  and 
animals  also  bears  on  the  relevance  of 
animal  responses  to  human  hazard. 
Included  in  the  examination  are  the 
questions  of  the  potential  range  of 
human  variability  and  whether  any 
special  sensitivity  may  occur  because  of 
age,  sex,  preexisting  disease,  or  other 
condition. 

2.1.2.2.  Mode  of  Action.  Infonnation 
on  an  agent's  potential  mode(s)  of  action 
is  important  in  considering  the 
relevance  of  animal  effects  to 
assessment  of  human  hazard.  It  also 
plays  an  important  role  in  selecting  dose 
response  approach{es),  which  are 
generally  either  biologically  based 
models  or  case-specific  models 
incorporating  mode  of  action  data  or 
default  procedures  based  on  more 
limited  data  that  support  inferences 
about  the  likely  shape  of  the  dose 
response  curve. 

Each  kind  of  data  may  provide  some 
insight  about  mode  of  action  and 
insights  are  gathered  from  each  to  be 
considered-together  as  discussed  in 
section  2.4.  In  Appendix  C,  is  a 
background  discussion  of  some  of  the 
development  of  views  about 
carcinogenic  processes. 

2.1.3.  Presentation  of  Results. 
Presentation  of  the  results  of  hazard 
assessment  follows  Agency  guidance  as 
discussed  in  section  2.7.  The  results  are 
presented  in  a  technical  hazard 
characterization  that  serves  as  a  support 
to  later  risk  characterization.  It  includes: 

•  a  summary  of  the  evaluations  of 
hazard  data, 

•  the  rationales  for  its  conclusions, 

and 

•  an  explanation  of  the  significant 
strengths  or  limitations  of  the 
conclusions. 

Another  presentation  feature  is  the 
use  of  a  weight  of  evidence  narrative 
that  includes  both  a  conclusion  about 
the  weight  of  evidence  of  carcinogenic 
potential  and  a  summary  of  the  data  on 
which  the  conclusion  rests.  This 
narrative  is  a  brief  summary  that 
replaces  the  alphanumerical 
classification  system  used  in  EPA's 
previous  guidelines. 

2.2.  Analysis  of  Tumor  Data 

Evidence  of  carcinogenicity  comes 
from  finding  tumor  increases  in  humans 
or  laboratory  animals  exposed  to  a  givfen 


agent,  or  from  finding  tumors  following 
exposure  to  structural  analogues  to  the 
compound  under  review.  The 
significance  of  observed  or  anticipated 
tumor  effects  is  evaluated  in  reference  to 
all  of  the  other  key  data  on  the  agent. 
This  section  contains  guidance  for 
analyzing  human  and  animal  studies  to 
decide  whether  there  is  an  association 
between  exposure  to  an  agent  or  a 
structural  analogue  and  occurrence  of 
tumors.  Note  that  the  use  of  the  term 
"tumor"  here  is  generic,  meaning 
malignant  neoplasms  or  a  combination 
of  malignant  and  corresponding  benign 
neoplasms. 

Observation  of  only  benign  neoplasias 
may  or  may  not  have  significance. 
Benign  tumors  that  are  not  observed  to 
progress  to  malignancy  are  assessed  on 
a  case-by-case  basis.  There  is  a  range  of 
possibilities  for  their  overall 
significance.  They  may  deserve 
attention  because  they  are  serious  health 
problems  even  though  they  are  not 
malignant;  for  instance,  benign  tumors 
may  be  a  health  risk  because  of  their 
effect  on  the  function  of  a  target  tissue 
such  as  the  brain.  They  may  be 
significant  indicators  of  the  need  for 
further  testing  of  an  agent  if  they  are 
observed  in  a  short  term  test  protocol, 
or  such  an  observation  may  add  to  the 
overall  weight  of  evidence  if  the  same 
agent  causes  malignancies  in  a  long 
term  study.  Knowledge  of  the  mode  of 
action  associated  with  a  benign  tumor 
response  may  aid  in  the  interpretation 
of  other  tumor  responses  associated 
with  the  same  agent.  In  other  cases, 
observation  of  a  benign  tumor  response 
alone  may  have  no  significant  health 
hazard  implications  when  other  sources 
of  evidence  show  no  suggestion  of 
carcinogenicity. 

2.2.1.  Human  Data 

Human  data  may  come  from 
epidemiologic  studies  or  case  reports. 
Epidemiology  is  the  study  of  the 
distributions  and  causes  of  disease 
within  human  populations.  The  goals  of 
cancer  epidemiology  are  to  identify 
differences  in  cancer  risk  between 
different  groups  in  a  population  or 
between  different  populations,  and  then 
to  determine  the  extent  to  which  these 
differences  in  risk  can  be  attributed 
causally  to  specific  exposures  to 
exogenous  or  endogenous  factors. 
Epidemiologic  data  are  extremely  useful 
in  risk  assessment  because  they  provide 
direct  evidence  that  a  substance 
produces  cancer  in  humans,  thereby 
avoiding  the  problem  of  species  to 
species  inference.  Thus,  when  available 
human  data  are  extensive  and  of  good 
quality,  they  are  generally  preferable 
over  animal  data  and  should  be  given 
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greater  weight  in  hazard 
characterization  and  dose  response 
assessment,  although  both  are  utilized. 

Null  results  fitim  a  single  < 

epidemiologic  study  cannot  prove  the 
absence  of  carcinogenic  effiects  because 
they  can  arise  either  from  being  truly 
negative  or  firom  inadequate  statistical 
power,  inadequate  design,  imprecise 
estimates,  or  confounding  factors. 
However,  null  results  from  a  well- 
designed  and  well-conducted 
epidemiologic  study  that  contains 
usable  exposure  data  can  help  to  define 
upper  limits  for  the  estimated  dose  of 
concern  for  human  exposure  if  the 
overall  weight  of  the  evidence  indicates 
that  the  agent  is  potentially  carcinogenic 
in  humans. 

Epidemiology  can  also  complement 
experimental  evidence  in  corroborating 
or  clarifying  the  carcinogenic  potential 
of  the  agent  in  question.  For  example, 
observations  from  epidemiologic  studies 
that  elevated  cancer  incidence  occurs  at 
sites  corresponding  to  those  at  which 
laboratory  animals  experience  increased 
tumor  incidence  can  strengthen  the 
weight  of  evidence  of  human 
carcinogenicity.  On  the  other  hand, 
strong  nonpositive  epidemiologic  data 
alone  or  in  conjunction  with  compelling 
mechanistic  information  can  lend 
support  to  a  conclusion  that  animal 
responses  may  not  be  predictive  of  a 
human  response.  Furthermore,  the 
advent  of  biochemical  or  molecular 
epidemiology  may  help  improve 
understanding  of  the  mechanisms  of 
human  carcinogenesis. 

2.2.1.1.  Types  of  Studies.  The  major 
types  of  cancer  epidemiologic  studies 
are  analytical  epidemiologic  studies  and 
descriptive  or  correlation  epidemiologic 
studies.  Each  study  type  has  well- 
known  strengths  and  weaknesses  that 
affect  interpretation  of  study  results  as 
summarized  below  (Kelsey  et  al.,  1986; 
Lilienfeld  and  Lilienfeld.  1979;  Mausner 
and  Kramer,  1985;  Rothman,  1986). 

Analytical  epidemiologic  studies  are 
most  useful  for  identifying  an 
association  between  human  exposure 
and  adverse  health  effects.  Analytical 
study  designs  include  case-control 
studies  and  cohort  studies.  In  case- 
control  studies,  groups  of  individuals 
with  (cases)  and  without  (controls)  a 
particular  disease  are  identified  and 
compared  to  determine  differences  in 
exposure.  In  cohort  studies,  a  group  of 
"exposed"  and  "nonexposed" 
individuals  are  identified  and  studied 
over  time  to  determine  differences  in 
disease  occurrence.  Cohort  studies  can 
either  be  performed  prospectively  or 
retrospectively  from  historical  records. 

Descriptive  or  correlation 
epidemiologic  studies  (sometimes  called 


ecological  studies)  examine  differences 
in  disease  rates  among  populations  in 
relation  to  age,  gender,  race,  and 
differences  in  temporal  or 
environmental  conditions.  In  general, 
these  studies  can  only  identify  patterns 
or  trends  in  disease  occurrence  over 
time  or  in  different  geographical 
locations  but  cannot  ascertain  the  causal 
agent  or  degree  of  exposure.  These 
studies,  however,  are  often  very  useful 
for  generating  hypotheses  for  further 
research. 

Biochemical  or  molecular 
epidemiologic  studies  are  studies  in 
which  laboratory  methods  are 
incorporated  in  analytical 
investigp.tious.  The  application  of 
techniques  for  measuring  cellular  and 
molecular  alterations  due  to  exposure  to 
specific  environmental  agents  may 
allow  conclusions  to  be  drawn  about  the 
mechanisms  of  carcinogenesis.  The  use 
of  biological  biomarkers  in 
epidemiology  may  improve  assessment 
of  exposure  and  internal  dose. 

Case  reports  describe  a  particular 
effect  in  an  individual  or  group  of 
individuals  who  were  exposed  to  a 
substance.  These  reports  are  often 
anecdotal  or  highly  selected  in  nature 
and  are  of  limited  use  for  hazard 
assessment.  However,  reports  of  cancer 
cases  can  identify  associations 
particularly  when  there  are  unique 
features  such  as  an  association  with  an 
uncommon  tumor  (e.g.,  vinyl  chloride 
and  angiosarcoma  or  diethylstilbestrol 
and  clear-cell  carcinoma  of  the  vagina). 

2.2.1.2.  Criteria  for  Assessing 
Adequacy  of  Epidemiologic  Studies. 
Criteria  for  assessing  the  adequacy  of 
epidemiologic  studies  are  well 
recognized.  Characteristics  that  are 
desirable  in  these  studies  include  (1) 
clear  articulation  of  study  objectives  or 
hypothesis,  (2)  proper  selection  and 
characterization  of  the  exposed  and 
control  groups,  (3)  adequate 
characterization  of  exposure,  (4) 
sufficient  length  of  follow-up  for  disease 
occurrence,  (5)  valid  ascertainment  of 
the  causes  of  cancer  morbidity  and 
mortality,  (6)  proper  consideration  of 
bias  and  confounding  factors,  (7) 
adequate  sample  size  to  detect  an  effect, 
(8)  clear,  well-documented,  and 
appropriate  methodology  for  data 
collection  and  analysis,  (9)  adequate 
response  rate  and  methodology  for 
handling  missing  data,  and  (10) 
complete  and  clear  documentation  of 
results.  Ideally,  these  conditions  should 
be  satisfied,  where  appropriate,  but 
rarely  can  a  study  meet  all  of  them.  No 
single  criterion  determines  the  overall 
adequacy  of  a  study.  The  following 
discussions  highlight  the  major  factors 


included  in  an  analysis  of 
epidemiologic  studies. 

Population  Issues.  The  ideal 
comparison  would  be  between  two 
populations  that  differ  only  in  exposure 
to  the  agent  in  question.  Because  this  is 
seldom  the  case,  it  is  important  to 
identify  sources  of  bias  inherent  in  a 
study's  design  or  data  collection 
methods.  Bias  can  arise  from  several 
sources,  including  noncomparability 
between  populations  of  factors  such  as 
general  health  (McMichael,  1976),  diet, 
lifestyle,  or  geographic  location; 
differences  in  the  way  case  and  control 
individuals  recall  f>ast  events; 
differences  in  data  collection  that  result 
in  unequal  ascertainment  of  health 
effects  in  the  populations;  and  unequal 
foUow-up  of  individuals.  Both 
acceptance  of  studies  for  assessment 
and  judgment  of  their  strengths  or 
weaknesses  depend  on  identifying  their 
sources  of  bias  and  the  effects  on  study 
results. 

Exposure  Issues.  For  epidemiologic 
data  to  be  useful  in  determining 
whether  there  is  an  association  between 
health  effects  and  exposure  to  an  agent, 
there  must  be  adequate  characterization 
of  exposure  infonnation.  in  general, 
greater  weight  should  be  given  to 
studies  with  more  precise  and  specific 
exposure  estimates. 

Questions  to  address  about  exposure 
are:  What  can  one  reliably  conclude 
about  the  level,  duration,  route,  and 
frequency  of  exposure  of  individuals  in 
one  population  as  compared  with 
another?  How  sensitive  are  study  results 
to  uncertainties  in  these  parameters? 

Actual  exposure  measurements  are 
not  available  for  many  retrospective 
studies.  Therefore,  surrogates  are  often 
used  to  reconstruct  exposure  parameters 
when  historical  measurements  are  not 
available.  These  may  involve  attributing 
exposures  to  job  classifications  in  a 
workplace  or  to  broader  occupational  or 
geographic  groupings.  Use  of  surrogates 
carries  a  potential  for  misclassification 
in  that  individuals  may  be  placed  in  the 
incorrect  exposure  group. 
Misclassification  generally  leads  to 
reduced  ability  of  a  study  to  detect 
differences  between  study  and  referent 
populations. 

When  either  current  or  historical 
monitoring  data  are  available,  the 
exposure  evaluation  includes 
consideration  of  the  error  bounds  of  the 
monitoring  and  analytic  methods  and 
whether  the  data  are  from  routine  or 
accidental  exposures.  The  potentials  for 
misclassification  and  measurement 
errors  are  amenable  to  both  qualitative 
and  quantitative  analysis.  These  are 
essential  analyses  for  judging  a  study's 
results  because  exposure  estimation  is 
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the  most  critical  part  of  a  retrospective 

study. 

Biological  markers  potentially  offer 
excellent  measures  of  exposure  (Hulka 
and  Margolin,  1992;  Peto  and  Darby, 
1994).  Validated  markers  of  exposure 
such  as  alkylated  hemoglobin  from 
exposiue  to  ethylene  oxide  (van  Sittert 
et  al.,  1985)  or  urinary  arsenic  (Enterline 
et  al.,  1987)  can  greatly  improve 
estimates  of  dose.  Markers  closely 
identified  with  effects  promise  to  greatly 
increase  the  ability  of  studies  to 
distinguish  real  effects  from  bias  at  low 
levels  of  relative  risk  between 
populations  (Taylor  et  al.,  1994;  Biggs  et 
al..  1993)  and  to  resolve  problems  of 
confounding  risk  factors. 

Confounding  Factors.  Because 
epidemiologic  studies  are  mostly 
observational,  it  is  not  possible  to 
guarantee  the  control  of  confounding 
variables,  which  may  affect  the  study 
outcome.  A  confounding  variable  is  a 
risk  factor,  independent  of  the  putative^ 
agent,  that  is  distributed  unequally 
among  the  exposed  and  unexposed 
populations  (e.g.,  smoking  habits, 
lifestyle).  Adjustment  for  possible 
confounding  factors  can  occur  either  in 
the  design  of  the  study  (e.g.,  matching 
on  critical  factors)  or  in  the  statistical 
analysis  of  the  results.  The  influence  of 
a  potential  confounding  factor  is  limited 
by  the  effect  of  the  exposure  of  interest. 
For  example,  a  twofold  effect  of  an 
exposure  requires  that  the  confounder 
effect  be  at  least  as  big.  The  latter  may 
not  be  possible  due  to  the  presentation 
of  the  data  or  because  needed 
information  was  not  collected  during 
the  study.  In  this  case,  indirect 
comparisons  may  be  possible.  For 
example,  in  the  absence  of  data  on 
smoking  status  among  individuals  in  the 
study  population,  an  examination  of  the 
possible  contribution  of  cigarette 
smoking  to  increased  lung  cancer  risk 
may  be  based  on  information  from  other 
sources  such  as  the  American  Cancer 
Society's  longitudinal  studies 
(Hammand,  1966;  Garfinkel  and 
Silverberg,  1991).  The  effectiveness  of 
adjustments  contributes  to  the  ability  to 
draw  inferences  from  a  study. 

Different  studies  involving  exposure 
to  an  agent  may  have  different 
confounding  factors.  If  consistent 
increases  in  cancer  risk  are  observed 
across  a  collection  of  studies  with 
different  confounding  factors,  the 
inference  that  the  agent  under 
investigation  was  the  etiologic  factor  is 
strengthened,  even  though  complete 
adjustment  for  confounding  factors 
cannot  be  made  and  no  single  study 
supports  a  strong  inference. 

ft  also  may  be  the  case  that  the  agent 
of  interest  is  a  risk  factor  in  conjunction 


with  another  agent.  This  relationship 
may  be  revealed  in  a  collection  of 
studies  such  as  in  the  case  of  asbestos 
exposure  and  smoking. 

§ensitivity.  Sensitivity,  or  the  ability 
of  a  study  to  detect  real  effects,  is  a 
function  of  several  factors.  Greater  size 
of  the  study  population(8)  (sample  size) 
increases  sensitivity,  as  does  greater 
exposure  (levels  and  duration)  of  the 
population  members.  Because  of  the 
often  long  latency  period  in  cancer 
development,  sensitivity  also  depends 
on  whether  adequate  time  has  elapsed 
since  exposure  began  for  effects  to 
occur.  A  unique  feature  that  can  be 
ascribed  to  the  effects  of  a  particular 
agent  (such  as  a  txunor  type  that  is  seen 
only  rarely  in  the  absence  of  the  agent) 
can  increase  sensitivity  by  permitting 
separation  of  bias  and  confounding 
factors  from  real  effects.  Similarly,  a 
biomarker  particular  to  the  agent  can 
permit  these  distinctions.  Statistical 
reanalyses  of  data,  particularly  an 
examination  of  different  exposure 
indices,  can  give  insight  on  potential 
exposure-response  relationships.  These 
are  all  factors  to  explore  in  statistical 
analysis  of  the  data. 

Statistical  Considerations.  The 
analysis  applies  appropriate  statistical 
methods  to  ascertain  whether  or  not 
there  is  any  significant  association 
between  exposure  and  effects.  A 
description  of  the  method  or  methods 
should  include  the  reasons  for  their 
selection.  Statistical  analyses  of  the 
potential  effects  of  bias  or  confounding 
factors  are  part  of  addressing  the 
significance  of  an  association,  or  lack  of 
one,  and  whether  a  study  is  able  to 
detect  any  effect. 

The  analysis  augments  examination  of 
the  results  for  the  whole  population 
with  exploration  of  the  results  for 
groups  with  comparatively  greater 
exposure  or  time  since  first  exposure. 
This  may  support  identifying  an 
association  or  establishing  a  dose 
response  trend.  When  studies  show  no 
association,  such  exploration  may  apply 
to  determining  an  upper  limit  on 
potential  human  risk  for  consideration 
alongside  results  of  animal  tumor  effects 
studies. 

Combining  Statistical  Evidence 
Across  Studies.  Meta-analysis  is  a 
means  of  comparing  and  synthesizing 
studies  dealing  with  similar  health 
effects  and  risk  factors.  It  is  intended  to 
introduce  consistency  and 
comprehensiveness  into  what  otherwise 
might  be  a  more  subjective  review  of  the 
literature.  When  utilized  appropriately, 
meta-analysis  can  enhance 
understanding  of  associations  between 
sources  and  their  effects  that  may  not  be 
apparent  from  examination  of 


epidemiologic  studies  individually. 
Whether  to  conduct  a  meta-analysis 
depends  on  several  issues.  These 
include  the  importance  of  formally 
examining  sources  of  heterogeneity,  the 
refinement  of  the  estimate  ofthe 
magnitude  of  an  effect,  and  the  need  for 
information  beyond  that  provided  by 
individiial  studies  or  a  narrative  review. 
Meta-analysis  may  not  be  useful  in  some 
circumstances.  These  include  when  the 
relationship  between  exposiKe  and 
disease  is  obvious  without  a  more 
formal  analysis,  when  there  are  only  a 
few  studies  of  the  key  health  outcomes, 
when  there  is  insufficient  information 
from  available  studies  related  to  disease, 
risk  estimate,  or  exposure  classification, 
or  when  there  are  substantial 
confounding  or  other  biases  that  cannot 
be  adjusted  for  in  the  analysis  (Blair  et 
al..  1995;  Greenland.  1987;  Peto.  1992). 

2.2.1.3.  Criteria  for  Causality.  A 
causal  interpretation  is  enhanced  for 
studies  to  the  extent  that  they  meet  the 
criteria  described  below.  None  of  the 
criteria  is  conclusive  by  itself,  and  the 
only  criterion  that  is  essential  is  the 
temporal  relationship.  These  criteria  are 
modeled  after  those  developed  by 
Bradford  Hill  in  the  examination  of 
cigarette  smoking  and  lung  cancer 
(Rothman,  1986)  and  they  need  to  be 
interpreted  in  the  light  of  all  other 
information  on  the  agent  being  assessed. 

•  Temporal  relationship:  The 
development  of  cancers  require  certain 
latency  periods,  and  while  latency 
periods  vary,  existence  of  such  periods 
is  generally  acknowledged.  Thus,  the 
disease  has  to  occiu-  within  a 
biologically  reasonable  time  after  initial 
exposiue.  This  feature  must  be  present 
if  causality  is  to  be  considered. 

•  Consistency:  Associations  occur  in 
several  independent  studies  of  a  similar 
exposure  in  different  populations,  or 
associations  occiu*  consistently  for 
different  subgroups  in  the  same  study. 
This  feature  usually  constitutes  strong 
evidence  for  a  causal  interpretation 
when  the  same  bias  or  confoimding  is 
not  also  duplicated  across  studies. 

•  A4agnitude  ofthe  association:  A 
causal  relationship  is  more  credible 
when  the  risk  estimate  is  large  and 
precise  (narrow  confidence  intervals). 

•  Biological  gradient:  The  risk  ratio 
(i.e.,  the  ratio  of  the  risk  of  disease  or 
death  among  the  exposed  to  the  risk  of 
the  unexposed)  increases  with 
increasing  exposure  or  dose.  A  strong 
dose  response  relationship  across 
several  categories  of  exposure,  latency, 
and  duration  is  supportive  for  causality 
given  that  confounding  is  unlikely  to  be 
correlated  with  exposure.  The  absence 
of  a  dose  response  relationship. 


however,  is  not  by  itself  evidence 
against  a  causal  relationship. 

•  Specificity  of  the  association:  The 
likelihood  of  a  causal  interpretation  is 
increased  if  an  exposure  produces  a 
specific  effect  (one  or  more  tumor  types 
also  found  in  other  studies)  or  if  a  given 
effect  has  a  unique  eimosiue. 

•  Biological  plansibility:  The 
association  makes  sense  in  terms  of 
biological  knowledge.  Information  is 
considered  from  animal  toxicology, 
toxicokinetics,  structure-activity 
relationship  analysis,  and  short-term 
studies  of  the  agent's  influence  on 
events  in  the  carcinogenic  process 
considered. 

•  Coherence:  The  cause-and-effect 
interpretation  is  in  logical  agreement 
with  what  is  known  about  the  natural 
history  and  biology  ofthe  disease,  i.e., 
the  entire  body  of  knowledge  about  the 
agent. 

2.2.1.4.  Assessment  of  Evidence  of 
Carcinogenicity  from  Human  Data.  In 
the  evaluation  of  carcinogenicity  based 
on  epidemiologic  studies,  it  is  necessary 
to  critically  evaluate  each  study  for  the 
confidence  in  findings  and  conclusions 
as  discussed  under  section  2.2.1.2.  All 
studies  that  are  properly  conducted, 
whether  yielding  positive  or  null 
results,  or  even  suggesting  protective 
carcinogenic  effects,  should  be 
considered  in  assessing  the  totality  of 
the  human  evidence.  Although  a  single 
study  may  be  indicative  of  a  cause-effect 
relationship,  confidence  in  inferring  a 
causal  relationship  is  increased  when 
several  independent  studies  are 
concordant  in  showing  the  association, 
when  the  association  is  strong,  and 
when  other  criteria  for  causality  are  also 
met.  Conclusions  about  the  overall 
evidence  for  carcinogenicity  from 
available  studies  in  humans  should  be 
summarized  along  with  a  discussion  of 
strengths  or  limitations  of  the 
conclusions. 

2.2.2.  Animal  Data 

Various  kinds  of  whole  animal  test 
systems  are  currently  used  or  are  under 
development  for  evaluating  potential 
carcinogenicity.  Cancer  studies 
involving  chronic  exposure  for  most  of 
the  life  span  of  an  animal  are  generally 
accepted  for  evaluation  of  tumor  effects 
(Tomatis  et  al..  1989;  Rail,  1991;  Allen 
et  al.,  1988;  but  see  Ames  and  Gold, 
1990).  Other  studies  of  special  design 
are  useful  for  observing  formation  of 
preneoplastic  lesions  or  tumors  or 
investigating  specific  modes  of  action. 

2.2.2.1.  Long-Term  Carcinogenicity 
Studies.  The  objective  of  long-term 
carcinogenesis  bioassays  is  to  determine 
the  carcinogenic  potential  and  dose 
response  relationships  of  the  test  agent. 


Long-term  rodent  studies  are  designed 
to  examine  the  production  of  tumors  as 
well  as  preneoplastic  lesions  and  other 
indications  of  chronic  toxicity  that  may 
provide  evidence  of  treatment-related 
effects  and  insights  into  the  way  the  test 
agent  produces  tumors.  Current 
standardized  long-term  studies  in 
rodents  test  at  least  50  animals  per  sex 
per  dose  group  in  each  of  three 
treatment  groups  and  in  a  concurrent 
control  group,  usually  for  18  to  24 
months,  depending  on  the  rodent 
species  tested  (OECD,  1981;  U.S.  EPA, 
1983a;  U.S.  EPA,  1983b;  U.S.  EPA. 
1983c).  The  high  dose  in  long-term 
studies  is  generally  selected  to  provide 
the  maximum  ability  to  detect 
treatment-related  carcinogenic  effects 
while  not  compromising  the  outcome  of 
the  study  due  to  excessive  toxicity  or 
inducing  inappropriate  toxicokinetics 
(e.g.,  overwhelming  detoxification  or 
absorption  mechanisms).  The  purpose 
of  two  or  more  lower  doses  is  to  provide 
some  information  on  the  shape  ofthe 
dose  response  curve.  Similar  protocols 
have  been  and  continue  to  be  used  by 
many  laboratories  worldwide. 

All  available  studies  of  tumor  effects 
in  whole  animals  are  considered,  at 
least  preliminarily.  The  analysis 
discards  studies  judged  to  be  wholly 
inadequate  in  protocol,  conduct,  or 
results.  Criteria  for  the  technical 
adequacy  of  animal  carcinogenicity 
studies  have  been  published  and  should 
be  used  as  guidance  to  judge  the 
acceptability  of  individual  studies  (NTP, 
1984;  OSTP,  1985).  Care  is  taken  to 
include  studies  that  provide  some 
evidence  bearing  on  carcinogenicity  or 
help  interpret  effects  noted  in  other 
studies  even  if  they  have  some 
limitations  of  protocol  or  conduct.  Such 
limited,  but  not  wholly  inadequate, 
studies  can  contribute  as  their 
deficiencies  permit.  The  findings  of 
long-term  rodent  bioassays  are  always 
interpreted  in  conjunction  with  results 
of  prechronic  studies  along  with 
toxicokinetic  and  metabolism  studies 
and  other  pertinent  information,  if 
available.  Evaluation  of  tumor  effects 
requires  consideration  of  both  biological 
and  statistical  significance  ofthe 
findings  (Haseman,  1984, 1985, 1990. 
1995).  The  following  sections  highlight 
the  major  issues  in  the  evaluation  of 
long-term  carcinogenicity  studies. 

Dosing  issues.  In  order  to  obtain  the 
most  relevant  information  from  a  long- 
term  carcinogenicity  study,  it  is 
important  to  require  maximization  of 
exposure  to  the  test  material.  At  the 
same  time,  there  is  a  need  for  caution  in 
using  excessive  high  dose  levels  that 
would  confound  the  interpretation  of 
study  results  to  humans.  The  high  dose 


is  conventionally  defined  as  a  dose  that 
produces  some  toxic  effects  without 
either  imduly  affecting  mortality  from 
effects  other  than  cancer  or  producing 
significant  adverse  effects  on  the 
nutrition  and  health  ofthe  test  animals 
(OECD,  1981;  NRC,  1993b).  It  should  be 
noted  that  practical  upper  limits  have 
been  established  to  avoid  the  use  of 
excessive  high  doses  in  long-term 
carcinogenicity  studies  (e.g.,  5%  ofthe 
test  substance  in  the  fiaed  for  dietary 
studies  (OECD,  1981)). 

Evaluating  the  appropriateness  of  the 
high  dose  in  carcinogenicity  studies  is 
baised  on  scientific  judgment  using  all 
available  relevant  infonnation.  In 
general,  if  the  test  agent  does  not  appear 
to  cause  any  specific  target  organ 
toxicity  or  perturbation  of  physiological 
function,  an  adequate  high  dose  would 
be  a  dose  that  causes  no  more  than  10% 
reduction  of  body  weight  gain  over  the 
life  span  ofthe  animals.  On  the  other 
hand,  significant  increases  in  mortality 
from  effects  other  than  cancer  is 
accepted  as  clear  evidence  of  frank 
toxicity,  which  indicates  that  an 
adequate  high  dose  may  have  been 
exceeded.  Other  signs  of  treatment- 
related  toxicity  that  may  indicate  that  an 
adequate  high  dose  has  been  exceeded 
include  the  following:  (a)  Reduction  of 
body  weight  gain  of  10%  or  greater,  (b) 
significant  increases  in  abnormal 
behavioral  and  clinical  signs,  (c) 
significant  changes  in  hematology  or 
clinical  chemistry,  (d)  saturation  of 
absorption  and  detoxification 
mechanisms,  or  (e)  marked  changes  in 
organ  weight,  morphology,  and 
histopathology. 

For  dietary  studies,  weight  gain 
reductions  should  be  evaluated  as  to 
whether  there  is  a  palatability  problem 
or  an  issue  with  food  efficiency; 
certainly,  the  latter  is  a  toxic 
manifestatien.  In  the  case  of  inhalation 
studies  with  respirable  particles, 
evidence  of  impairment  of  normal 
clearance  of  particles  from  the  lung 
should  be  considered  along  with  other 
signs  of  toxicity  to  the  respiratory 
airways  to  determine  whether  the  high 
exposure  concentration  has  been 
appropriately  selected.  For  dermal 
studies,  evidence  of  skin  irritation  may 
indicate  that  an  adequate  high  dose  has 
been  reached. 

Interpretation  of  carcinogenicity  study 

results  is  profoundly  affected  by 
exposure  conditions,  especially  by 
inappropriate  dose  selection.  This  is 
particularly  important  in  studies  that 
are  nonpositive  for  carcinogenicity, 
since  failure  to  reach  a  sufficient  dose 
reduces  the  sensitivity  of  a  study.  A  lack 
of  tumorigenic  responses  at  exposure 
levels  that  cause  significant  impairment 
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of  animal  survival  may  also  not  be 
acceptable  as  negative  findings  because 
of  the  reduced  sensitivity  of  the  study. 
On  the  other  hand,  overt  toxicity  or 
inappropriate  toxicokinetics  due  to 
excessive  high  doses  may  result  in 
tumor  effects  that  are  secondary  to  the 
toxicity  rather  than  directly  attributable 
to  the  agent. 

There  are  several  possible  outcomes 
regarding  the  study  interpretation  of  the 
significance  and  relevance  of 
tumorigenic  effects  associated  with 
exposure  or  dose  levels  below,  at,  or 
above  an  adequate  high  dose.  General 
guidance  is  given  here  that  should  not 
be  taken  as  prescriptive;  for  each  case, 
the  information  at  hand  is  evaluated  and 
a  rationale  should  be  given  for  the 
position  taken. 

•  Adequate  high  dose:  If  an  adequate 
high  dose  has  been  utilized,  tumor 
effects  are  judged  positive  or  negative 
depending  on  the  presence  or  absence  of 
significant  tumor  incidence  increases, 
respectively. 

•  Excessive  high  dose:  If  toxicity  or 
mortality  is  excessive  at  the  high  dose, 
interpretation  depends  on  the  finding  of 
tumors  or  not. 

(a)  Studies  that  show  tumor  effects 
only  at  excessive  doses  may  be 
compromised  and  may  or  may  not  carry 
wei^t,  depending  on  the  interpretation 
in  the  context  of  other  study  results  and 
other  lines  of  evidence.  Results  of  such 
studies,  however,  are  generally  not 
considered  suitable  for  risk 
extrapolation. 

(b)  Studies  that  show  tumors  at  lower 
doses,  even  though  the  high  dose  is 
excessive  and  may  be  discounted, 
should  be  evaluated  on  their  own 
merits. 

(c)  If  a  study  does  not  show  an 
increase  in  tumor  incidence  at  a  toxic 
high  dose  and  appropriately  spaced 
lower  doses  are  used  without  such 
toxicity  or  tumors,  the  study  is  generally 
judged  as  negative  for  carcinogenicity. 

•  Inadequate  high  dose:  Studies  oi 
inadequate  sensitivity  where  an 
adequate  high  dose  has  not  been 
reached  may  be  used  to  bound  the  dose 
range  where  carcinogenic  effects  might 
be  expected. 

Statistical  Considerations.  The  main 
aim  of  statistical  evaluation  is  to 
determine  whether  exposure  to  the  test 
agent  is  associated  with  an  increase  of 
tumor  development.  Statistical  analysis 
of  a  long-term  study  should  be 
performed  for  each  tumor  type 
separately.  The  incidence  of  benign  and 
malignant  lesions  of  the  same  cell  type, 
usually  within  a  single  tissue  or  organ, 
are  considered  separately  and  are 
combined  when  scientifically  defensible 
(McConnell  et  al.,  1986). 


Trend  tests  and  pairwise  comparison 
tests  are  the  recommended  tests  for 
determining  whether  chance,  rather 
than  a  treatment-related  effect,  is  a 
plausible  explanation  for  an  apparent 
increase  in  tumor  incidence.  A  trend 
test  such  as  the  Cochran-Armitage  test 
(Snedecor  and  Cochran,  1967)  asks 
whether  the  results  in  all  dose  groups 
together  increase  as  dose  increases.  A 
pairwise  comparison  test  such  as  the 
Fisher  exact  test  (Fisher,  1932)  asks 
whether  an  incidence  in  one  dose  group 
is  increased  over  the  control  group.  By 
convention,  for  both  tests  a  statistically 
significant  comparison  is  one  for  which 
p  <0.05  that  the  increased  incidence  is 
due  to  chance.  Significance  in  either 
kind  of  test  is  sufficient  to  reject  the 
hypothesis  that  chance  accounts  for  the 
result.  A  statistically  significant 
response  may  or  may  not  be  biologically 
significant  and  vice  versa.  The  selection 
of  a  significance  level  is  a  policy  choice 
based  on  a  trade-off  between  the  risks  of 
false  positives  and  false  negatives.  A 
significance  level  of  greater  or  less  than 
5%  is  examined  to  see  if  it  confirms 
other  scientific  information.  When  the 
assessment  departs  from  a  simple  5% 
level,  this  should  be  highlighted  in  the 
risk  characterization.  A  two-tailed  test 
or  a  one- tailed  test  can  be  used.  In  either 
case  a  rationale  is  provided. 

Considerations  of  multiple 
comparisons  should  also  be  taken  into 
account.  Haseman  (1983)  analyzes 
typical  animal  bioassays  testing  both 
sexes  of  two  species  and  concludes  that, 
because  of  multiple  comparisons,  a 
single  tumor  increase  for  a  species-sex- 
site  combination  that  is  statistically 
significant  at  the  1%  level  for  common 
tumors  or  5%  for  rare  tumors 
corresponds  to  a  7-6%  significance 
level  for  the  study  as  a  whole. 
Therefore,  animal  bioassays  presenting 
only  one  significant  result  that  falls 
short  of  the  1%  level  for  a  common 
tumor  may  be  treated  with  caution. 

Concurrent  and  Historical  Controls. 
The  standard  for  determining  statistical 
significance  of  tumor  incidence  comes 
from  a  comparison  of  tumors  in  dosed 
animals  as  compared  with  concurrent 
control  animals.  Additional  insights 
about  both  statistical  and  biological 
significance  can  come  from  an 
examination  of  historical  control  data 
(Tarone.  1982;  Haseman,  1995). 
Historical  control  data  can  add  to  the 
analysis  particularly  by  enabling 
identification  of  uncommon  tumor  types 
or  high  spontaneous  incidence  of  a 
tumor  in  a  given  animal  strain. 
Identification  of  common  or  uncommon 
situations  prompts  further  thought 
about  the  meaning  of  the  response  in  the 
current  study  in  context  with  other 


observations  in  animal  studies  and  with 
other  evidence  about  the  carcinogenic 
potential  of  the  agent.  These  other 
sources  of  information  may  reinforce  or 
-weaken  the  significance  given  to  the 
response  in  the  hazard  assessment. 
Caution  should  be  exercised  in  simply 
looking  at  the  ranges  of  historical 
responses  because  the  range  ignores 
differences  in  survival  of  animals  among 
studies  and  is  related  to  the  number  of 
studies  in  the  database. 

In  analyzing  results  for  uncommon 
tumors  in  a  treated  group  that  are  not 
statistically  significant  in  comparison  to 
concurrent  controls,  the  analyst  can  use 
the  experience  of  historical  controls  to 
conclude  that  the  result  is  in  fact 
unlikely  to  be  due  to  chance.  In 
analyzing  results  for  common  tumors,  a 
different  set  of  considerations  comes 
into  play.  Generally  speaking, 
statistically  significant  increases  in 
tumors  should  not  be  discounted  simply 
because  incidence  rates  in  the  treated 
groups  are  within  the  range  of  historical 
controls  or  because  incidence  rates  in 
the  concurrent  controls  are  somewhat 
lower  than  average.  Random  assignment 
of  animals  to  groups  and  proper 
statistical  procedures  provide  assurance 
that  statistically  significant  results  are 
unlikely  to  be  due  to  chance  alone. 
However,  caution  should  be  used  in 
interpreting  results  that  are  barely 
statistically  significant  or  in  which 
incidence  rates  in  concurrent  controls 
are  unusually  low  in  comparison  with 
historical  controls. 

In  cases  where  there  may  be  reason  to 
discount  the  biological  relevance  to 
humans  of  increases  in  common  animal 
tumors,  such  considerations  should  be 
weighed  on  their  own  merits  and  clearly 
distinguished  from  statistical  concerns. 

When  historical  control  data  are  used, 
the  discussion  needs  to  address  several 
issues  that  affect  comparability  of 
historical  and  concurrent  control  data. 
Among  these  issues  are  the  following: 
genetic  drift  in  the  laboratory  strains; 
differences  in  pathology  examination  at 
different  times  and  in  different 
laboratories  (e.g.,  in  criteria  for 
evaluating  lesions;  variations  in  the 
techniques  for  preparation  or  reading  of 
tissue  samples  among  laboratories); 
comparability  of  animals  from  different 
suppliers.  The  most  relevant  historical 
data  come  from  the  same  laboratory  and 
same  supplier,  gathered  within  2  or  3 
years  one  way  or  the  other  of  the  study 
under  review;  other  data  should  be  used 
only  with  extreme  caution. 

Assessment  of  Evidence  of 
Carcinogenicity  from  Long-Term 
Animal  Studies.  In  general,  observation 
of  tumor  effects  under  different 
circumstances  lends  support  to  the 


significance  of  the  findings  for  animal 
carcinogenicity.  Significance  is  a 
function  of  the  number  of  factors 
present,  and  for  a  Eactor  such  as 
malignancy,  the  severity  of  the  observed 
pathology.  The  following  observations 
add  significance  to  the  tumor  findings: 

•  uncommon  tumor  types 

•  tumors  at  multiple  sites 

•  tumors  by  more  than  one  route  of 
administration 

•  tumors  in  multiple  species,  strains, 
or  both  sexes 

•  progression  of  lesions  from 
preneoplastic  to  benign  to  malignant 

•  reauced  latency  of  neoplastic 
lesions 

•  metastases 

•  unusual  magnitude  of  tumor 
response 

•  proportion  of  malignant  tumors 

•  dose-related  increases 

These  guidelines  adopt  the  science 
policy  position  that  tumor  findings  in 
animals  indicate  that  an  agent  may 
produce  such  effects  in  humans. 
Moreover,  the  absence  of  tumor  findings 
in  well-conducted,  long-term  animal 
studies  in  at  least  two  species  provides 
reasonable  assurance  that  an  agent  may 
not  be  a  carcinogenic  concern  for 
humans.  Each  of  these  is  a  default 
assumption  that  may  be  adopted,  when 
appropriate,  after  evaluation  of  tumor 
data  and  other  key  evidence. 

Site  concordance  of  tumor  effects 
between  animals  and  humans  is  an 
issue  to  be  considered  in  each  case. 
Thus  far,  there  is  evidence  that  growth 
control  mechanisms  at  the  level  of  the 
cell  are  homologous  among  mammals, 
but  there  is  no  evidence  that  these 
mechanisms  are  site  concordant. 
Moreover,  agents  observed  to  produce 
tumors  in  both  humans  and  animals 
have  produced  tumors  either  at  the 
same  (e.g.,  vinyl  chloride)  or  different 
sites  (e.g.,  benzene)  (NRC,  1994).  Hence, 
site  concordance  is  not  assumed  a 
priori.  On  the  other  hand,  certain 
processes  with  consequences  for 
particular  tissue  sites  (e.g.,  disruption  of 
thyroid  function)  may  lead  to  an 
anticipation  of  site  concordance. 

2.2.2.2.  Other  Studies.  Various 
intermediate-term  studies  often  use 
protocols  that  screen  for  carcinogenic  or 
preneoplastic  effects,  sometimes  in  a 
single  tissue.  Some  involve  the 
development  of  various  proliferative 
lesions,  like  foci  of  alteration  in  the  liver 
(Goldsworthy  et  al.,  1986).  Others  use 
tumor  endpoints,  like  the  induction  of 
lung  adenomas  in  the  sensitive  strain  A 
mouse  (Maronpot  et  al.,  1986)  or  tumor 
induction  in  initiation-promotion 
studies  using  various  organs  such  as  the 
bladder,  intestine,  liver,  lung,  mammary 
gland,  and  thyroid  (Ito  et  al.,  1992).  In 


these  tests,  the  selected  tissue  is,  in  a 
sense,  the  test  system  rather  than  the 
whole  animal.  Important  information 
concerning  the  steps  in  the  carcinogenic 
process  and  mode  of  action  can  be 
obtained  from  "start/stop"  experiments. 
In  these  protocols,  an  agent  is  given  for 
a  period  of  time  to  induce  particular 
lesions  or  effects,  then  stopped  to 
evaluate  the  progression  or  reversibility 
of  processes  (Todd,  1986;  Marsman  and 
Popp,  1994). 

Assays  in  genetically  engineered 
rodents  may  provide  insight  into  the 
chemical  and  gene  interactions  involved 
in  carcinogenesis  (Tennant  et  al., 
1995a).  These  mechanistically  based 
approaches  involve  activated  oncogenes 
that  are  introduced  (transgenic)  or 
tumor  suppressor  genes  that  are  deleted 
(knocked-out).  If  appropriate  genes  are 
selected,  not  only  may  these  systems 
provide  information  on  mechanisms, 
but  the  rodents  typically  show  tumor 
development  earlier  than  the  standard 
bioassay.  Transgenic  mutagenesis  assays 
also  represent  a  mechanistic  approach 
for  assessing  the  mutagenic  properties  of 
agents  as  well  as  developing 
quantitative  linkages  between  exposure, 
internal  dose,  and  mutation  related  to 
tumor  induction  (Morrison  and  Ashby, 
1994;  Sisk  et  al.,  1994;  Hayward  et  al., 
1995).  These  systems  use  a  stable 
genomic  integration  of  a  lambda  shuttle 
vector  that  carries  a  lad  target  gene  and 
a  lacZ  reporter  gene. 

The  support  that  these  studies  give  to 
a  determination  of  carcinogenicity  rests 
on  their  contribution  to  the  consistency 
of  other  evidence  about  an  agent.  For 
instance,  benzoyl  peroxide  has  promoter 
activity  on  the  skin,  but  the  overall 
evidence  may  be  less  supportive  (Kraus 
et  al.,  1995).  These  studies  also  may 
contribute  information  about  mode  of 
action.  One  needs  to  recognize  the 
limitations  of  these  experimental 
protocols  such  as  short  duration,  limited 
histology,  lack  of  complete  development 
of  tumors,  or  experimental 
manipulation  of  the  carcinogenic 
process  that  may  limit  their  contribution 
to  the  overall  assessment.  Generally, 
their  results  are  appropriate  as  aids  in 
the  assessftient  for  interpreting  other 
toxicological  evidence  (e.g.,  rodent 
chronic  bioassays),  especially  regarding 
potential  modes  of  action.  With 
sufficient  validation,  these  studies  may 
partially  or  wholly  replace  chronic 
bioassays  in  the  future  (Tennant  et  al., 
1995). 

2.2.3.  Structural  Analogue  Data 

For  some  chemical  classes,  there  is 
significant  information  available  on  the 
carcinogenicity  of  analogues,  largely  in 
rodent  bioassays.  Analogue  effects  are 


instructive  in  investigating  carcinogenic 
potential  of  an  agent  as  well  as 
identifying  potential  target  organs, 
exposures  associated  with  effects,  and 
potential  functional  class  effects  or 
modes  of  action.  All  appropriate  studies 
are  included  and  analyzed,  whether 
indicative  of  a  positive  effiact  or  not. 
Evaluation  includes  tests  in  various 
animal  species,  strains,  and  sexes;  with 
different  routes  of  administration;  and  at 
various  doses,  as  data  are  available. 
Confidence  in  conclusions  is  a  function 
of  how  similar  the  analogues  are  to  the 
agent  under  review  in  structure, 
metabolism,  and  biological  activity. 
This  confidence  needs  to  be  considered 
to  ensure  a  balanced  position. 

2.3.  Analysis  of  Other  Key  Data 

The  physical,  chemical,  and  structural 
properties  of  an  agent,  as  well  as  data  on 
endpoints  that  are  thought  to  be  critical 
elements  of  the  carcinogenic  process, 
provide  valuable  insights  into  the 
likelihood  of  human  cancer  risk.  The 
following  sections  provide  guidance  for 
analyses  of  these  data. 

2.3.1.  Physicochemical  Properties 
Fhysicochemical  properties  affect  an 

agent's  absorption,  tissue  distribution 
(bioavailability),  biotransformation,  and 
degradation  in  the  body  and  are 
important  determinants  of  hazard 
potential  (and  dose  response  analysis). 
Properties  to  analyze  include,  but  are 
not  limited  to,  the  following:  molecular 
weight,  size,  and  shape;  valence  state; 
physical  state  (gas,  liquid,  solid);  water 
or  lipid  solubility,  which  can  influence 
retention  and  tissue  distribution;  and 
potential  for  chemical  degradation  or 
stabilization  in  the  body. 

An  agent's  potential  for  chemical 
reaction  with  cellular  components, 
particularly  with  DNA  and  proteins,  is 
also  important.  The  agent's  molecular 
size  and  shape,  electrophilicity.  and 
charge  distribution  are  considered  in 
order  to  decide  whether  they  would 
facilitate  such  reactions. 

2.3.2.  Structure-Activity  Relationships 
Structure-activity  relationship  (SAR) 

analyses  and  models  can  be  used  to 
predict  molecular  properties,  surrogate 
biological  endpoints,  and 
carcinogenicity.  Overall,  these  analyses 
provide  valuable  initial  information  on 
agents,  which  may  strengthen  or  weaken 
the  concern  for  an  agent's  carcinogenic 
potential. 

Currently,  SAR  analysis  is  useful  for 
chemicals  and  metabolites  that  are 
believed  to  initiate  carcinogenesis 
through  covalent  interaction  with  DNA 
(i.e.,  DNA-reactive.  mutagenic, 
electrophilic,  or  proelectrophilic 
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chemicals)  (Ashby  and  Tennant,  1991). 
For  organic  chemicals,  the  predictive 
capability  of  SAR  analysis  combined 
with  other  toxicity  information  has  been 
demonstrated  (Ashby  and  Tennant, 
1994),  The  following  parameters  are 
useful  in  comparing  an  agent  to  its 
structural  analogues  and  congeners  that 
produce  tumors  and  affect  related 
biological  processes  such  as  receptor 
binding  and  activation,  mutagenicity, 
and  general  toxicity  (Woo  and  Arcos, 
1989): 

•  nature  and  reactivity  of  the 
olectrophilic  moiety  or  moieties  present, 

•  potential  to  form  electrophilic 
reactive  intermediate(s)  through 
chemical,  photochemical,  or  metabolic 
activation, 

•  contribution  of  the  carrier  molecule 
to  which  the  electrophilic  moiety(ies)  is 
attached, 

•  physicochemical  properties  (e.g., 
physical  state,  solubility,  octanol-water 
partition  coefficient,  half-life  in  aqueous 
solution), 

•  structural  and  substructural  features 
(e.g..  electronic,  stearic,  molecular 
geometric). 

•  metabolic  pattern  (e.g.,  metabolic 
pathways  and  activation  and 
detoxification  ratio),  and 

•  possible  exposure  route(s)  of  the 
agent. 

Suitable  SAR  analysis  of  non-DNA- 
reactive  chemicals  and  of  DNA-reactive 
chemicals  that  do  not  appear  to  bind 
covalently  to  DNA  requires  knowledge 
or  postulation  of  the  probable  mode(s) 
of  action  of  closely  related  carcinogenic 
structural  analogues  (e.g.,  receptor- 
mediated,  cytotoxicity-related). 
Examination  of  the  physicochemical 
and  biochemical  properties  of  the  agent 
may  then  provide  the  rest  of  the 
information  needed  in  order  to  make  an 
assessment  of  the  likelihood  of  the 
agent's  activity  by  that  mode  of  action. 

2.3.3.  Comparative  Metabolism  and 
Toxicokinetics 

Studies  of  the  absorption, 
distribution,  biotransformation,  and 
excretion  of  agents  permit  comparisons 
among  species  to  assist  in  determining 
the  implications  of  animal  responses  for 
human  hazard  assessment,  supporting 
identiRcation  of  active  metabolites, 
identifying  changes  in  distribution  and 
metabolic  pathway  or  pathways  over  a 
dose  range,  and  making  comparisons 
among  different  routes  of  exposure. 

If  extensive  data  are  avatlaole  (e.g., 
blood/tissue  partition  coefficients  and 
pertinent  physiological  parameters  of 
the  species  of  interest),  physiologically 
based  pharmacokinetic  models  can  be 
constructed  to  assist  in  a  determination 
of  tissue  dosimetry,  spet:ies-to-species 


extrapolation  of  dose,  and  route-to-route 
extrapolation  (Coimolly  and  Andersen, 
1991:  see  section  3.2.2).  If  it  is  not 
contrary  to  available  data,  it  is  assumed 
as  a  default  that  toxicokinetic  and 
metabolic  processes  are  qualitatively 
comparable  between  species.  Discussion 
of  the  defaults  regarding  quantitative 
comparison  and  their  modifications 
appears  in  section  3. 

The  qualitative  question  of  whether 
an  agent  is  absorbed  by  a  particular 
route  of  exposure  is  important  for 
weight  of  evidence  classification 
discussed  in  section  2.7.1.  Decisions 
whether  route  of  exposure  is  a  limiting 
factor  on  expression  of  any  hazard,  in 
that  absorption  does  not  occur  by  a 
route,  are  based  on  studies  in  which 
effects  of  the  agent,  or  its  structural 
analogues,  have  been  observed  by 
different  routes,  on  physical-chemical 
properties,  or  on  toxicokinetics  studies. 

Adequate  metabolism  and 
pharmacokinetic  data  can  be  applied 
toward  the  following  as  data  permit. 
Confidence  in  conclusions  is  enhanced 
when  in  vivo  data  are  available. 

•  Identifying  metabolites  and  reactive 
intermediates  of  metabolism  and 
determining  whether  one  or  more  of 
these  intermediates  are  likely  to  be 
responsible  for  the  observed  effects. 
This  information  on  the  reactive 
intermediates  will  appropriately  focus 
SAR  analysis,  analysis  of  potential 
modes  of  action,  and  estimation  of 
internal  dose  in  dose  response 
assessment  (D'Souza  et  ai.,  1987; 
Krewski  et  ai..  1987). 

•  Identifying  and  comparing  the 
relative  activities  of  metabolic  pathways 
in  animals  with  those  in  humans.  This 
analysis  can  provide  insights  for 
extrapolating  results-t)f  animal  studies 
to  humans. 

•  Describing  anticipated  distribution 
within  the  body  and  possibly 
identifying  target  organs.  Use  of  water 
solubility,  molecular  weight,  and 
structure  analysis  can  support 
qualitative  inferences  about  anticipated 
distribution  and  excretion.  In  addition, 
describing  whether  the  agent  or 
metabolite  of  concern  will  be  excreted 
rapidly  or  slowly  or  will  be  stored  in  a 
particular  tissue  or  tissues  to  be 
mobilized  later  can  identify  issues  in 
comparing  species  and  formulating  dose 
response  assessment  approaches. 

•  Identifying  changes  in 
toxicokinetics  and  metabolic  pathways 
with  increases  in  dose.  These  changes 
may  result  in  important  differences  in 
disposition  of  the  agent  or  its  generation 
of  active  forms  of  the  agent  between 
high  and  low  dose  levels.  These  studies 
play  an  important  role  in  providing  a 


rationale  for  dose  selection  in 
caicinogenicity  studies. 

•  Determining  bioavailability  via 
different  routes  of  exposure  by 
analyzing  uptake  processes  under 
various  exposure  conditions.  This 
analysis  supports  identification  of 
hazards  for  untested  routes.  In  addition, 
use  of  physicochemical  data  (e.g., 
octanol-water  partition  coefficient 
information)  can  support  an  inference 
about  the  likelihood  of  dermal 
absorption  (Flynn.  1990). 

In  all  of  these  areas,  attempts  are 
made  to  clarify  and  describe  as  much  as 
possible  the  variability  to  be  expected 
because  of  differences  in  species,  sex, 
age,  and  route  of  exposure.  The  analysis 
takes  into  account  the  presence  of 
subpopulations  of  individuals  who  are 
particularly  vuhierable  to  the  effects  of 
an  agent  because  of  toxicokinetic  or 
metabolic  differences  (genetically  or 
environmentally  determined)  (Bois  et 
al.,  1995).  ^ 

2.3.4.  Toxicological  and  Clinical 
Findings 

Toxicological  findings  in 
experimental  animals  and  clinical 
observations  in  humans  are  an 
important  resource  to  the  cancer  hazard 
assessment.  Such  findings  provide 
information  on  physiological  effects, 
effects  on  enzymes,  hormones,  and 
other  important  macromolecules  as  well 
as  on  target  organs  for  toxicity.  Given 
that  the  cancer  process  represents 
defects  in  terminal  differentiation, 
growth  control,  and  cell  death, 
developmental  studies  of  agents  may 
provide  an  understanding  of  the  activity 
of  an  agent  that  carries  over  to  cancer 
assessment.  Toxicity  studies  in  animals 
by  different  routes  of  administration 
support  comparison  of  absorption  and 
metabolism  by  those  routes.  Data  on 
human  variability  in  standard  clinical 
tests  may  provide  insight  into  the  range 
of  human  sensitivity  and  common 
mechanisms  to  agents  that  affect  the 
tested  parameters. 

2.3.5.  Mode  of  Action-Related 
Endpoints  and  Short-Term  Tests 

A  myriad  of  biochemical  and 
biological  endpoints  relevant  to  the 
carcinogenic  process  provide  important 
information  in  determining  whether  a 
cancer  hazard  exists  and  include,  but 
are  not  limited  to,  mutagenesis, 
inhibition  of  gap  jimctional  intercellular 
communication,  increased  cell 
proliferation,  inhibition  of  programmed 
cell  death,  receptor  activation,  and 
immunosuppression.  These  precursor 
effects  are  discussed  below. 

2.3.5.1.  Direct  DNA  Effects.  Because 
cancer  is  the  result  of  multiple  genetic 


defects  in  genes  controlling  proliferation 
and  tissue  homeostasis  (Vogelstein  et 
al.,  1988),  the  ability  of  an  agent  to  affect 
DNA  is  of  obvious  importance.  It  is  well 
known  that  many  carcinogens  are 
electiophiles  that  interact  directly  with 
DNA,  resulting  in  DNA  damage  and 
adducts,  and  subsequent  mutations 
(referred  to  in  these  guidelines  as  direct 
DNA  effects)  that  are  thought  to 
contribute  to  the  carcinogenic  process 
(Shelby  and  Zeiger,  1990;  Tinwell  and 
Ashby,  1991).  Thus,  studies  of  these 
phenomena  continue  to  be  important  in 
the  assessment  of  cancer  hazard.  The 
EPA  has  published  testing  guidelines  for 
detecting  the  ability  of  agents  to  affect 
DNA  or  chromosomes  (EPA,  1991a). 
Information  on  agents  that  induce 
mutations  in  animal  germ  cells  also 
deserves  attention;  several  human 
carcinogens  have  been  showrn  to  be 
positive  in  rodent  tests  for  the  induction 
of  genetic  damage  in  both  somatic  and 
germ  cells  (Shelby,  1995). 

2.3.5.2.  Secondary  DNA  Effects. 
Similarly  of  interest  are  secondary 
mechanisms  that  either  increase 
mutation  rates  or  the  number  of 
dividing  cells.  An  increase  in  mutations 
might  be  due  to  cytotoxic  exposures 
causing  regenerative  proliferation  or 
mitogenic  influences,  either  of  which 
could  result  in  clonal  expansion  of 
initiated  cells  (Cohen  and  EUwein, 
1990).  An  agent  might  interfere  with  the 
enzymes  involved  in  DNA  repair  and 
recombination  (Barrett  and  Lee,  1992). 
Also,  programmed  cell  death  (apoptosis) 
can  potentially  be  blocked  by  an  agent, 
thereby  permitting  replication  of 
damaged  cells.  For  example,  peroxisome 
proliferators  may  act  by  suppressing 
apoptosis  pathways  (Shulte-Hermann  et 
al.,  1993;  Bayly  et  ai,  1994).  An  agent 
may  also  generate  reactive  oxygen 
species  that  produce  oxidative  damage 
to  DNA  and  other  important 
macromolecules  that  become  important 
elements  of  the  carcinogenic  process 
(Kehrer,  1993;  Clayson  et  al..  1994; 
Chang  et  al.,  1988).  Damage  to  certain 
critical  DNA  repair  genes  or  other  genes 
(e.g.,  the  p53  gene)  may  result  in 
genomic  instability,  which  predisposes 
colls  to  further  genetic  alterations  and 
increases  the  probability  of  neoplastic 
progression  independent  of  any 
exogenous  agent  (Harris  and  HoUstein, 
1993;  Irvine,  1994). 

The  loss  or  gain  of  chromosomes  (i.e., 
aneuploidy)  is  an  effect  that  can  result 
in  genomic  instability  (Fearon  and 
Vogelstein,  1990;  Cavenee  et  al.,  1986). 
AlSiough  the  relationship  between 
induced  aneuploidy  and  carcinogenesis 
is  not  completely  established,  several 
carcinogens  have  been  shown  to  induce 
aneuploidy  (Gibson  et  ai,  1995;  Barrett, 
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1992).  Agents  that  cause  aneuploidy 
interfere  with  the  normal  process  of 
chromosome  segregation  and  lead  to 
chromosomal  losses,  gains,  or 
aberrations  by  interacting  with  the 
proteins  (e.g.,  microtubules)  needed  for 
chromosome  movement. 

2.3.5.3.  Nonmutagenic  and  Other 
Effects.  A  failure  to  detect  DNA  damage 
and  mutation  induction  in  several  test 
^systems  suggests  that  a  carcinogenic 
agent  may  act  by  another  mode  of 
action. 

It  is  possible  for  an  agent  to  alter  gene 
expression  (transcriptional, 
translational,  or  post-translational 
modifications)  by  means  not  involving 
mutations  (Barrett,  1995).  For  example, 
perturbation  of  DNA  methylation 
patterns  may  cause  effects  that 
contribute  to  carcinogenesis  (Jones, 
1986;  Goodman  and  Counts,  1993; 
Holliday,  1987).  Overexpression  of 
genes  by  amplification  has  been 
observed  in  certain  tumors  (Vainio  et 
al.,  1992).  Other  mechanisms  may 
involve  cellular  reprogramming  through 
hormonal  mechanisms  or  receptor- 
mediated  mechanisms  (Ashby  et  al.. 
1994;  Barrett,  1992). 

Gap-junctional  intercellular 
communication  is  widely  believed  to 
play  a  role  in  tissue  and  organ 
development  and  in  the  maintenance  of 
a  normal  cellular  phenotype  wdthin 
tissues.  A  growing  body  of  evidence 
suggests  that  chemical  interference  with 
gap-junctional  intercellular 
communication  is  a  contributing  factor 
in  tumor  development;  many 
carcinogens  have  been  shown  to  inhibit 
this  communication.  Thus,  such 
information  may  provide  useful 
mechanistic  data  in  evaluating  cancer 
hazard  (Swierenga  and  Yamasaki,  1992; 
Yamasaki,  1995). 

Both  ceil  death  and  cell  proliferation 
are  mandatory  for  the  maintenance  of 
homeostasis  in  normal  tissue.  The 
balance  between  the  two  directly  affects 
the  survival  and  growth  of  initiated 
cells,  as  well  as  preneoplastic  and  tumor 
cell  populations  (i.e.,  increase  in  cell 
proliferation  or  decrease  in  cell  death) 
(Bellamy  et  al..  1995;  Cohen  and 
EUweini  1990, 1991;  Cohen  et  ai.  1991). 
In  studies  of  proliferative  effects, 
distinctions  should  be  made  between 
mitogenesis  and  regenerative 
proliferation  (Cohen  and  EUwein,  1990, 
1991;  Cohen  et  al..  1991).  In  applying 
information  from  studies  on  cell 
proliferation  and  apoptosis  to  risk 
assessment,  it  is  important  to  identify 
the  tissues  and  target  cells  involved,  to 
measure  effects  in  both  normal  and 
neoplastic  tissue,  to  distinguish  between 
apoptosis  and  necrosis,  and  to 


determine  the  dose  that  affects  these 
processes. 

2.3.5.4.  Criteria  for  fudging  Mode  of 
Action.  Criteria  that  are  applicable  for 
judging  the  adequacy  of  mechanistically 
based  data  include  the  following: 

•  mechanistic  relevance  of  the  data  to 
carcinogenicity, 

•  number  of  studies  of  each  endpoint. 

•  consistency  of  results  in  different 
test  systems  and  different  species, 

•  similar  dose  response  relationships 
for  tumor  and  mode  of  action-related 
effects, 

•  tests  conducted  in  accordance  with 
generally  accepted  protocols,  and 

•  degree  of  consensus  and  general 
acceptance  among  scientists  regarding 
interpretation  of  the  significance  and 
specificity  of  the  tests. 

Although  important  information  can 
be  gained  from  in  vitro  test  systems,  a 
hi^er  level  of  confidence  is  generally 
given  to  data  that  are  derived  from  in 
vivo  systems,  particularly  those  results 
that  show  a  site  concordance  with  the 
tumor  data. 


2.4.  Biomarker  Information 

Various  endpoints  can  serve  as 
biological  markers  of  events  in 
biological  systems  or  samples.  In  some 
cases,  these  molecular  or  cellular  effects 
(e.g.,  DNA  or  protein  adducts.  mutation, 
chromosomal  aberrations,  levels  of 
thyroid  stimulating  hormone)  can  be 
measured  in  blood,  body  fluids,  cells 
and  tissues  to  serve  as  biomarkers  of 
exposure  in  both  animals  and  humans 
(Callemen  et  al..  1978;  Bimer  ef  al., 
1990).  As  such,  they  can  do  the 
following: 

•  act  as  an  internal  surrogate  measure 
of  chemical  dose,  representing  as 
appropriate,  either  recent  (e.g.,  serum 
concentration)  or  accumulated  (e.g., 
hemoglobin  adducts)  exposure, 

•  help  identify  doses  at  which 
elements  of  the  carcinogenic  process  are 
operating, 

•  aid  in  interspecies  extrapolations 
when  data  are  available  from  both 
experimental  animal  and  human  cells, 
and 

•  under  certain  circumstances, 
provide  insights  into  the  possible  shape 
of  the  dose  response  curve  below  levels 
where  tumor  incidences  are  observed 
(e.g.,  Choy,  1993). 

Genetic  and  other  findings  (like 
changes  in  proto-oncogenes  and  tumor 
suppressor  genes  in  preneoplastic  and 
neoplastic  tissue  or  possibly  measures 
of  endocrine  disruption)  can  indicate 
the  potential  for  disease  and  as  such 
serve  as  biomarkers  of  effect.  They,  too, 
can  be  used  in  different  ways: 

•  The  spectrum  of  genetic  changes  in 
proliferative  lesions  and  tumors 
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following  chemical  administration  to 
experimental  animals  can  be 
determined  and  compared  with  those  in 
spontaneous  tumors  in  control  animals, 
in  animals  exposed  to  other  agents  of 
varying  structural  and  functional 
activities,  and  in  persons  exposed  to  the 
agent  under  study. 

•  They  may  provide  a  linkage  to 
tumor  response. 

•  They  may  help  to  identify 
subpopulations  of  individuals  who  may 
be  at  an  elevated  risk  for  cancer,  e.g., 
cytochrome  P450  2D6/debrisoquine 
sensitivity  for  lung  cancer  (Caporaso  et 
al.,  1989)  or  inherited  colon  cancer 
syndromes  (Kinzler  et  al.,  1991; 
Peltomaki  etal..  1993). 

•  As  with  biomarkers  of  exposure,  it 
may  be  justified  in  some  cases  to  use 
these  endpoints  for  dose  response 
assessment  or  to  provide  insight  into  the 
potential  shape  of  the  dose  response 
curve  at  doses  below  those  at  which 
tumors  are  induced  experimentally. 

In  applying  biomarker  data  to  cancer 
assessment  (particularly  assessments 
based  on  epidemiologic  data),  one 
should  consider  the  following: 

•  routes  of  exposure 

•  exposure  to  mixtures 

•  time  after  exposure 

•  sensitivity  and  specificity  of 
biomarkers 

•  dose  response  relationships. 

2.5.  Mode  of  Action — Implications  for 
Hazard  Characterization  and  Dose 
Response 

The  interaction  of  the  biology  of  the 
organism  and  the  chemical  properties  of 
the  agent  determine  whether  there  is  an 
adverse  effect.  Thus,  mode  of  action 
analysis  is  based  on  physical,  chemical, 
and  biological  information  that  helps  to 
explain  critical  events  in  an  agent's 
influence  on  development  of  tumors. 
The  entire  range  of  information 
developed  in  the  assessment  is  reviewed 
to  arrive  at  a  reasoned  judgment.  An 
agent  may  work  by  more  than  one  mode 
of  action  both  at  different  sites  and  at 
the  same  tumor  site.  It  is  felt  that  at  least 
some  information  bearing  on  mode  of 
action  (e.g.,  SAR,  screening  tests  for 
mutagenicity)  is  present  for  most  agents 
undergoing  assessment  of 
carcinogenicity,  even  though  certainty 
about  exact  molecular  mechanisms  may 
be  rare. 

Inputs  to  mode  of  action  analysis 
include  tumor  data  in  humans,  animals, 
and  among  structural  analogues  as  well 
as  the  other  key  data.  The  more 
complete  the  data  package  and  generic 
knowledge  about  a  given  mode  of 
action,  the  more  confidence  one  has  and 
the  more  one  can  replace  or  refine 
default  science  policy  positions  with 


relevant  information.  Making  reasoned 
judgments  is  generally  based  on  a  data- 
rich  source  of  chemical,  chemical  class, 
and  tumor  type-specific  information. 
Many  times  there  will  be  conflicting 
data  and  gaps  in  the  information  base; 
one  must  carefully  evaluate  these 
uncertainties  before  reaching  any 
conclusion. 

Some  of  the  questions  that  need  to  be 
addressed  include  the  following: 

•  Has  a  body  of  data  been  developed 
on  the  agent  that  fits  with  a  generally 
accepted  mode  of  action? 

•  Has  the  mode  of  action  been 
published  and  gained  general  scientific 
acceptance  through  peer-reviewed 
research  or  is  it  still  speculative? 

•  Is  the  mode  of  action  consistent 
with  generally  agreed-upon  principles 
and  understanding  of  carcinogenesis? 

•  Is  the  mode  of  action  reasonably 
anticipated  or  assumed,  in  the  absence 
of  specific  data,  to  operate  in  humans? 
How  is  this  question  influenced  by 
information  on  comparative  uptake, 
metabolism,  and  excretion  patterns 
across  animals  and  humans? 

•  Do  humans  appear  to  be  more  or 
less  sensitive  to  the  mode  of  action  than 
are  animals? 

•  Does  the  agent  affect  DNA,  directly 
or  indirectly? 

•  Are  there  important  determinants  in 
carcinogenicity  other  than  effects  on 
DNA,  such  as  changes  in  cell 
proliferation,  apoptosis,  gene 
expression,  immune  surveillance,  or 
other  influences? 

In  making  decisions  about  potential 
modes  of  action  and  the  relevance  of 
animal  tumor  findings  to  humans 
(Ashby  et  al.,  1990),  very  often  the 
results  of  chronic  animal  studies  may 
give  important  clues.  Some  of  the 
important  factors  to  review  include  the 
following: 

•  tumor  types,  e.g.,  those  responsive 

to  endocrine  influence,  those  produced 
by  reactive  carcinogens  (Ashby  and 
Tennant,  1991), 

•  number  of  tumor  sites,  sexes, 
studies,  and  species  affected  or 
unaffected  (Tennant,  1993), 

•  influence  of  route  of  exposure; 
spectrum  of  tumors;  local  or  systemic 
sites, 

•  target  organ  or  system  toxicity,  e.g., 
urinary  chemical  changes  associated 
with  stone  formation,  effects  on  immune 
surveillance, 

•  presence  of  proliferative  lesions, 
e.g.,  hepatic  foci,  hyperplasias, 

•  progression  of  lesions  from 
preneoplastic  to  benign  to  malignant 
with  dose  and  time, 

•  ratio  of  malignant  to  benign  tumors 
as  a  function  of  dose  and  time, 

•  time  of  appearance  of  tumors  after 
commencing  exposure. 


•  tumors  invading  locally, 
metastasizing,  producing  death, 

•  tumors  at  sites  in  laboratory 
animals  with  high  or  low  spontaneous 
historical  incidence, 

•  biomarkers  in  tumor  cells,  both 
induced  and  spontaneous,  e.g.,  DNA  or 
protein  adducts.  mutation  spectra, 
chromosome  changes,  oncogene 
activation,  and 

•  shape  of  the  dose  response  in  the 
range  of  tumor  observation,  e.g.,  linear 
vs.  profound  change  in  slope. 

Some  of  the  myriad  of  ways  that 
information  from  chronic  animal  studies 
influences  mode  of  action  judgments 
include  the  following.  Multisite  and 
multispecies  tumor  effects  are  often 
associated  with  mutagenic  agents. 
Tumors  restricted  to  one  sejc/species 
may  suggest  an  influence  restricted  to 
gender,  strain,  or  species.  Late  onset  of 
tumors  that  are  primarily  benign  or  are 
at  sites  with  a  high  historical 
background  incidence  or  show  reversal 
of  lesions  on  cessation  of  exposure  may 
point  to  a  growth-promoting  mode  of 
action.  The  possibility  that  an  agent  may 
act  differently  in  different  tissues  or 
have  more  than  one  mode  of  action  in 
a  single  tissue  must  also  be  kept  in 
mind. 

Simple  knowledge  of  sites  of  tumor 
increase  in  rodent  studies  can  give 
preliminary  clues  as  to  mode  of  action. 
Experience  at  the  National  Toxicology 
Program  (NTP)  indicates  that  substances 
that  are  DNA  reactive  and  produce  gene 
mutations  may  be  unique  in  producing 
tumors  in  certain  anatomical  sites, 
while  tumors  at  other  sites  may  arise 
from  both  mutagenic  or  nonmutagenic 
influences  (Ashby  and  Tennant.  1991; 
Huffetal..  1991). 

Effects  on  tumor  sites  in  rodents  and 
other  mode  of  action  information  has 
been  explored  for  certain  agents  (Alison 
et  al..  1994;  Clayson,  1989;  ECETOC. 
1991;  MacDonald  et  al..  1994;  McClain, 
1994;  Tischer  et  al..  1991;  ILSI,  1995; 
Cohen  and  EUwein,  1991;  FASEB,  1994; 
Havu  et  al.,  1990;  U.S.  EPA.  1991;  U  et 
al.,  1987;  Grasso  and  Hinton,  1991; 
Larson  et  al.,  1994;  lARC,  1990;  Jack  et 
al.,  1983;  Stitzel  et  al.,  1989;  Ingram  and 
Grasso.  1991;  Bus  and  Popp.  1987; 
Prahalada  et  al..  1994;  Yamada  et  al., 
1994;  Hill  et  al.,  1989;  Burek  et  al., 
1988). 

The  selection  of  a  dose  response 
extrapolation  procedure  for  cancer  risk 
estimation  considers  mode  of  action 
information.  When  information  is 
extensive  and  there  is  considerable 
certainty  in  a  given  mode  of  action,  a     . 
biologically  based  or  case-specific 
model  that  incorporates  data  on 
processes  involved  is  preferred. 
Obviously,  use  of  such  a  model  requires 
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the  existence  of  substantial  data  on 
component  parameters  of  the  mode  of 
action,  and  judgments  on  its 
applicability  must  be  made  on  a  case- 
by-case  basis. 

In  the  absence  of  information  to 
develop  a  biologically  based  or  case- 
specific  model,  understanding  of  mode 
of  action  should  be  employed  to  the 
extent  possible  in  deciding  upon  one  of 
three  science  policy  defaults:  Low-dose 
linear  extrapolation,  nonUnear,  and  both 
procedures.  The  overall  choice  of  the 
default{s)  depends  upon  weighing  the 
various  inputs  and  deciding  which  best 
reflect  the  mode  of  action 
understanding.  A  rationale  accompanies 
whichever  default  or  defaults  are 
chosen. 

A  default  assumption  of  linearity  is 
appropriate  when  the  evidence  supports 
a  mode  of  action  of  gene  mutation  due 
to  DNA  reactivity  or  supports  another 
mode  of  action  that  is  anticipated  to  be 
linear.  Other  elements  of  empirical  data 
may  also  support  an  inference  of 
linearity,  e.g.,  the  background  of  human 
exposure  to  an  agent  might  be  such  that 
added  human  exposure  is  on  the  linear 
part  of  a  dose  response  curve  that  is 
sublinear  overall.  The  default 
assumption  of  linearity  is  also 
appropriate  as  the  ultimate  default 
when  evidence  shows  no  DNA 
reactivity  or  other  support  for  linearity, 
but  neither  is  it  sufficient  evidence  of  a 
nonlinear  mode  of  action  to  support  a 
nonlinear  procedure. 

A  default  assumption  of  nonlinoarity 
is  appropriate  when  there  is  no 
evidence  for  linearity  and  sufficient 
evidence  to  support  an  assumption  of 
nonlinearity  and  a  nonlinear  procedure. 
The  mode  of  action  may  lead  to  a  dose 
response  relationship  that  is  nonlinear, 
with  response  falling  much  more 
quickly  than  linearly  with  dose,  or  being 
most  influenced  by  individual 
differences  in  sensitivity.  Alternatively, 
the  mode  of  action  may  theoretically 
have  a  threshold,  e.g.,  the 
carcinogenicity  may  be  a  secondary 


effect  of  toxicity  that  is  itself  a  threshold 
phenomenon. 

Both  linear  and  nonlinear  procedures 
may  be  used  in  particular  cases.  If  a 
mode  of  action  analysis  finds 
substantial  support  for  differing  modes 
of  action  for  different  tumor  sites,  an 
appropriate  procedure  is  used  for  each. 
Both  procedures  may  also  be 
appropriate  to  discuss  implications  of 
complex  dose  response  relationships. 
For  example,  if  it  is  apparent  that  an 
agent  is  both  DNA  reactive  and  is  highly 
active  as  a  promotor  at  high  doses,  and 
there  are  insufficient  data  for  modeling, 
both  linear  and  nonUnear  default 
procedures  may  be  needed  to  decouple 
and  consider  the  contribution  of  both 
phenomena. 

2.6.  Weight  of  Evidence  Evaluation  for 
Potential  Human  Carcinogenicity 

A  weight  of  evidence  evaluation  is  a 
collective  evaluation  of  all  pertinent 
information  so  that  the  full  impact  of 
biological  plausibility  and  coherence  are 
adequately  considered.  Identification 
and  characterization  of  human 
carcinogenicity  is  based  on  human  and 
experimental  data,  the  nature, 
advantages  and  limitations  of  which 
have  been  discussed  in  the  preceding 
sections. 

The  subsequent  sections  outline:  (1) 
the  basics  of  weighing  individual  lines 
of  evidence  and  combining  the  entire 
body  of  evidence  to  make  an  informed 
judgment,  (2)  classification  descriptors 
of  cancer  hazard,  and  (3)  some  case 
study  examples  to  illustrate  how  the 
principles  of  guidance  can  be  appUed  to 
arrive  at  a  classification. 

2.6.1.  Weight  of  Evidence  Analysis 

Judgment  about  the  weight  of 
evidence  involves  considerations  of  the 
quality  and  adequacy  of  data  and 
consistency  of  responses  induced  by  the 
agent  in  question.  The  weight  of 
evidence  judgment  requires  combined 
input  of  relevant  disciplines.  Initial 
views  of  one  kind  of  evidence  may 


change  significantly  when  other 
information  is  brought  to  the 
interpretation.  For  example,  a  positive 
animal  carcinogenicity  finding  may  he 
diminished  by  other  key  data;  a  weak 
association  in  epidemiologic  studies 
may  be  bolstered  by  consideration  of 
other  key  data  and  animal  findings. 
Factors  typically  considered  are 
illustrated  in  figures  below.  Generally, 
no  single  weighing  factor  on  either  side 
determines  the  overall  weight.  The 
factors  are  not  scored  mechanically  by 
adding  pluses  and  minuses;  they  are 
judged  in  combination. 

Human  Evidence.  Analyzing  the 
contribution  of  evidence  from  a  body  of 
human  data  requires  examining 
available  studies  and  weighing  them  in 
the  context  of  well-accepted  criteria  for 
causation  (see  section  2.2.1).  A 
judgment  is  made  about  how  closely 
they  satisfy  these  criteria,  individually 
and  jointly,  and  how  far  they  deviate 
from  them.  Existence  of  temporal 
relationships,  consistent  results  in 
independent  studies,  strong  association, 
reliable  exposure  data,  presence  of  dose- 
related  responses,  freedom  from  biases 
and  confounding  factors,  and  high  level 
of  statistical  significance  are  among  the 
factors  leading  to  increased  confidence 
in  a  conclusion  of  causaUty. 

Generally,  the  weight  of  human 
evidence  increases  with  the  number  of 
adequate  studies  that  show  comparable 
results  on  populations  exposed  to  the 
same  agent  under  different  conditions. 
The  analysis  takes  into  account  all 
studies  of  high  quality,  whether 
showing  positive  associations  or  null 
results,  or  even  protective  effects.  In 
weighing  positive  studies  against  null 
studies,  possible  reasons  for 
inconsistent  results  should  be  sought, 
and  results  of  studies  that  are  judged  to 
be  of  high  quafity  are  given  more  weight 
than  those  from  studies  judged  to  be 
methodologically  less  sound.  See  figure 
2-1. 

BILLMGCOOE  ISM  M  P 
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Human  Evidence  Factors 


Increase  Weight  Decrease  Weight 


Number  of  independent  studies  with 
consistent  results 

Most  causal  criteria  satisfied: 

Temporal  relationship 

Strong  association 

Reliable  exposure  data 

Dose  response  relationship 

Freedom  from  bias  and  confounding 

Biological  plausibility 

High  statistical  significance  


Few  studies 

Equally  well  designed  and  conducted 

studies  with  null  results 


Few  causal  criteria  satisfied 


Figure  2-1.    Factors  for  Weighing  Human  Evidence 


Federal  Register  /  Vol.  61,  No.  79  /  Tuesday,  April  23,  1996  /  Notices 


17983 


Animal  Evidence  Factors 


Increase  Weight 


Number  of  independent  studies  with 
consistent  results 

Same  site  across  species,  structural 
analogues 

Multiple  observations 
Species 
Sites 
Sexes 

Severity  and  progression  of  lesions 
Early  in  lifejtumors/malignancy 
Dose  response  relationships 
Lesion  progression 
Uncommon  tumor 

Route  of  administration  like  human 
exposure  . 


Decrease  Weight 


Single  study 
Inconsistent  results 


Single  site/species'sex 


Benign  tumors  only 

High  background  of  incidence  tumors 


Route  of  administration  unlike  human 
exposure 


Generally,  no  single  factor  is 
determinative.  For  example,  the  strength 
of  association  is  one  of  the  causal 
criteria.  A  strong  association  (i.e.,  a  large 
relatively  risk)  is  more  likely  to  indicate 
causality  than  a  weak  association. 
However,  finding  of  a  large  excess  risk 
in  a  single  study  must  he  balanced 
against  the  lack  of  consistency  as 
reflected  by  null  results  from  other 
equally  well  designed  and  well 
conducted  studies.  In  this  situation,  the 
positive  association  of  a  single  study 


may  either  suggest  the  presence  of 
chance,  bias  or  confounding,  or  reflect 
different  exposure  conditions.  On  the 
other  hand,  evidence  of  weak  but 
consistent  associations  across  several 
studies  suggests  either  causality  or  the 
same  confounder  may  be  operating  in 
all  of  these  studies. 

Animal  Evidence.  Evidence  from 
long-term  or  other  carcinogenicity 
Studies  in  laboratory  animals  constitutes 
the  second  major  class  of  information 
bearing  on  carcinogenicity.  See  figure  2- 


2.  As  discussed  in  section  2.2.2.,  each 
relevant  study  must  be  reviewed  and 
evaluated  as  to  its  adequacy  of  design 
and  conduct  as  well  as  the  statistical 
significance  and  biological  relevance  of 
its  findings.  Factors  that  usually 
increase  confidence  in  the  predictivity 
of  animal  findings  are  those  of  (1) 
multiplicity  of  observations  in 
independent  studies;  (2)  severity  of 
lesions,  latency,  and  lesion  progression; 
(3)  consistency  in  observations. 


Figure  2-2.    Factors  for  Weighing  Animal  Evidence 


Other  Key  Evidence.  Additional 
information  bearing  on  the  qualitative 
assessment  of  carcinogenic  potential 
may  be  gained  from  comparative 
phaimacokinetic  and  metabolism 
studies,  genetic  toxicity  studies,  SAR 


analysis,  and  other  studies  of  an  agent's 
properties.  See  figure  2-3.  Information 
from  these  studies  helps  to  elucidate 
potential  modes  of  action  and  biological 
fate  and  disposition.  The  knowledge 
gained  supports  interpretation  of  cancer 


studies  in  humans  and  animals  and 
provides  a  separate  source  of 
information  about  carcinogenic 
potential. 


1996 


UMI 
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Other  Key  Evidence  Factors 


Increase  Weight 

A  rich  set  of  other  key  data  are  a\  ailable 

Physicochemical  data 

Data  indicate  reactivity  with 
macromolecules 

Structure  activity  relationships  support 
hazard  potential 

Comparable  metabolism  and  toxicokinetics 
between  species 

Toxicological  and  human  clinical  data 
support  tumor  findings 

Biomarker  data  support  attribution  of 
effects  to  agent 

Mode  of  action  data  support  causal 
interpretation  of  human  evidence  or 
relevance  of  animal  evidence 


Decrease  Weight 
Few  or  pwor  data 
ot 

Inadequate  data  necessitate  use  of  default 
assumptions 

or 

Data  show  that  animal  findings  are  not 
relevant  to  humans 


Figure  2-3.    Factors  for  Weighing  Other  Key  Evidence 


Totality  of  Evidence.  In  reaching  a  fact,  possible  weights  of  evidence  span       middle  of  the  weights  represented  in  the 

view  of  the  entire  weight  of  evidence,  a  broad  continuum  that  cannot  be  four  figiu^s  in  this  section, 

all  data  and  inferences  are  merged.  capsulized.  Most  of  the  time  the  data  in 

Figure  2-4  indicates  the  generalities.  In  various  lines  of  evidence  fall  in  the 
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Totality  of  Evidence  Factors 


Increase  Weight 

Evidence  of  human  causality 

Evidence  of  animal  effects  relevant 
to  humans 

Coherent  inferences 

Comparable  metabolism  and  toxicokinetics 
between  species 

Mode  of  action  comparable  across  species 


Decrease  Weight 
Data  not  available  or  do  not  show  causality 
Data  not  available  or  not  relevant 

Conflicting  data 

Metabolism  and  toxicokinetics  not 
comparable 

Mode  of  action  not  comparable  across 
species 


Figure  2-4.   Factors  for  Weighing  Totalitj  of  Evidence 


BUJJNG  CODE  a6«0-SO-C 

The  following  section  and  the  weight 
of  evidence  narrative  discussed  in  2.7.2. 
provide  a  way  to  state  a  conclusion  and 
capture  this  complexity  in  a  consistent 
way. 

2.6.2.  Descriptors  for  Classifying  Weight 
of  Evidence 

Hazard  classification  uses  three 
categories  of  descriptors  for  human 
carcinogenic  potential:  "known/likely," 
"cannot  be  determined,"  and  "not 
likely."  Each  category  has  associated 
subdescriptors  to  further  define  the 
conclusion.  The  descriptors  are  not 
meant  to  replace  an  explanation  of  the 
nuances  of  the  biological  evidence,  but 
rather  to  summarize  it.  Each  category 
spans  a  wide  variety  of  potential  data 
sets  and  weights  of  evidence.  There  will 
always  be  gray  areas,  gradations,  and 
borderline  cases.  That  is  why  the 
descriptors  are  presented  only  in  the 
context  of  a  weight  of  evidence  narrative 
whose  format  is  given  in  section  2.7.2. 
Using  them  within  a  narrative  preserves 
and  presents  the  complexity  that  is  an 
essential  part  of  the  hazard 
classification.  Applying  a  descriptor  is  a 
matter  of  judgment  and  cannot  be 
reduced  to  a  formula.  Risk  managers 
should  consider  the  entire  range  of 
information  included  in  the  narrative 
rather  than  focusing  simply  on  the 
descriptor. 

A  single  agent  may  be  categorized  in 
more  than  one  way  if.  for  instance,  the 
agent  is4ikely  to  be  carcinogenic  by  one 
route  of  exposure  but  not  by  another 
(section  2.3.3). 


The  descriptors  and  subdescriptors 
are  standardized  and  are  to  be  used 
consistently  from  case  to  case.  The 
discussions  below  explain  descriptors 
and  subdescriptors  which  appear  in 
italics,  and  along  with  Appendix  A  and 
section  2.6.3.  illustrate  their  use. 

"Known/Likely" 

This  category  of  descriptors  is 
appropriate  when  the  available  tumor 
effects  and  other  key  data  are  adequate 
to  convincingly  demonstrate 
carcinogenic  potential  for  humans;  it 
includes: 

•  Agents  known  to  be  carcinogenic  in 
humans  based  on  either  epidemiologic 
evidence  or  a  combination  of 
epidemiologic  and  experimental 
evidence,  demonstrating  causality 
between  human  exposure  and  cancer. 

•  Agents  that  should  be  treated  as  if 
they  were  known  human  carcinogens, 
based  on  a  combination  of 
epidemiologic  data  showing  a  plausible 
causal  association  (not  demonstrating  it 
definitively)  and  strong  experimental 
evidence. 

•  Agents  that  are  likely  to  produce 
cancer  in  humans  due  to  the  production 
or  anticipated  production  of  tumors  by 
modes  of  action  that  are  relevant  or 
assumed  to  be  relevant  to  human 
carcinogenicity. 

Modifying  descriptors  for  particularly 
high  or  low  ranking  in  the  "known/ 
likely"  group  can  be  applied  based  on 
scientific  judgment  and  experience  and 
are  as  follows: 

•  Agents  that  are  likely  to  produce 
cancer  in  humans  based  on  data  that  are 


at  the  high  end  of  the  weights  of 
evidence  typical  of  this  group, 

•  Agents  that  are  likely  to  produce 
cancer  in  hiunans  based  (Hi  data  that  are 
at  the  low  end  of  the  weights  of 
evidence  typical  of  this  group. 

"Cannot  Be  Determined" 

This  category  of  descriptors  is 
appropriate  when  available  tumor 
effects  or  other  key  data  are  suggestive 
or  conflicting  or  limited  in  quantity  and, 
thus,  are  not  adequate  to  convincingly 
demonstrate  carcinogenic  potential  for 
humans,  hi  general,  further  agent 
specific  and  generic  research  and  testing 
are  needed  to  be  able  to  descritie  human 
carcinogenic  potential.  The  descriptor 
cannot  be  determined  is  used  with  a 
sutxiescriptor  that  captures  the 
rationale: 

•  Agents  whose  carcinogenic 
potential  cannot  be  determined,  but  for 
which  there  is  suggestive  evidence  that 
raises  concern  for  carcinogenic  effects, 

•  Agents  whose  carcinogenic 
potential  cannot  he  determined  tiacause 
the  existing  evidence  is  composed  of 
conflicting  data  (e.g.,  some  evidence  is 
suggestive  of  carcinogenic  effects,  but 
other  equally  pertinent  evidence  does 
not  confirm  any  concern), 

•  Agents  whose  carcinogenic 
potential  cannot  he  determined  because 
there  are  inadequate  data  to  perform  an 
assessment, 

•  Agents  whose  carcinogenic 
potential  cannot  he  determined  t)ecause 
no  data  are  available  to  perform  an 
assessment. 
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•'Not  Likely" 

This  is  the  appropriate  descriptor 
when  experimental  evidence  is 
satisfactory  for  deciding  that  there  is  no 
basis  for  human  hazard  concern,  as 
follows  (in  the  absence  of  human  data 
suggesting  a  potential  for  cancer  effects): 

•  Agents  not  likely  to  be  carcinogenic 
to  humans  because  they  have  been 
evaluated  in  at  least  two  well  conducted 
studies  in  two  appropriate  animal 
species  without  demonstrating 
carcinogenic  effects, 

•  Agents  not  likely  to  be  carcinogenic 
to  humans  because  they  have  been 
appropriately  evaluated  in  animals  and 
show  only  carcinogenic  effects  that  have 
been  shown  not  to  be  relevant  to 
humans  (e.g..  showing  ordy  effects  in 
the  male  rat  kidney  due  to  accumulation 
of  alphaju-globulin). 

•  Agents  not  likely  to  be  carcinogenic 
to  humans  when  carcinogenicity  is  dose 
or  route  dependent.  For  instance,  not 
likely  below  a  certain  dose  range 
(categorized  as  likely  above  that  range) 
or  not  likely  by  a  certain  route  of 
exposure  (may  be  categorized  as  likely 
by  another  route  of  exposure).  To 
qualify,  agents  will  have  been 
appropriately  evaluated  in  animal 
studies  and  the  only  effects  show  a  dose 
range  or  route  limitation  or  a  route 
limitation  is  otherwise  shown  by 
empirical  data. 

•  Agents  not  likely  to  be  carcinogenic 
to  humans  based  on  extensive  human 
experience  that  demonstrates  lack  of 
effect  (e.g..  phenobarbital). 

2.6.3.  Case  Study  Examples 

This  section  provides  examples  of 
substances  that  fit  the  three  broad 
categories  described  above.  These 
examples  are  based  on  available 
information  about  real  substances  and 
are  selected  to  illustrate  the  principles 
for  weight-of-evidence  evaluation  and 
the  application  of  the  classification 
scheme. 

These  case  studies  show  the  interplay 
of  differing  lines  of  evidence  in  making 
a  conclusion.  Some  particidarly 
illustrate  the  role  that  "other  key  data" 
can  play  in  conclusions. 

Example  J.  "Known  Human  Carcinogen  " — 
Route-Dependent/Linear  Extrapoiation 

Human  Data 

Substance  1  is  an  aiuminosilicate  mineral 
that  exists  in  nature  with  a  fibrous  habit. 
Several  descriptive  epidemiologic  studies 
have  demonstrated  very  high  mortality  from 
malignant  mesothelioma,  mainly  of  the 
pleura,  in  three  villages  in  Turkey,  where 
there  was  a  contamination  of  this  mineral 
and  where  exposure  had  occurred  from  birth. 
Both  sexes  were  equally  affected  and  at  an 
unusually  young  age. 


Animal  Data 

Substance  1  has  been  studied  in  a  single 
long-term  inhalation  study  in  rats  at  one 
exposure  concentration  that  showed  an 
extremely  high  incidence  of  pleural 
mesothelioma  (98%  in  treated  animals  versus 
0%  in  concurrent  controls).  This  is  a  rare 
malignant  tumor  in  the  rat  and  the  onset  of 
tumors  occurred  at  a  very  early  age  (as  early 
as  1  year  of  age).  Several  studies  involving 
injection  into  the  body  cavities  of  rats  or 
mice  (i.e.,  pleural  or  peritoneal  cavities)  also 
produced  high  incidences  of  pleural  or 
peritoneal  mesotheliomas.  No  information  is 
available  on  the  carcinogenic  potential  of 
substance  1  in  laboratory  animals  via  oral 
and  dermal  exposures. 

Other  Key  Data 

Information  on  the  physical  and  chemical 
properties  of  substance  1  indicates  that  it  is 
highly  respirable  to  humans  and  laboratory 
rodents.  It  is  highly  insoluble  and  is  not 
likely  to  be  readily  degraded  in  biological 
fluid. 

No  information  is  available  on  the 
deposition,  translocation,  retention,  lung 
clearance,  and  excretion  of  the  substance 
after  inhalation  exposure  or  ingestion.  Lung 
burden  studies  have  shown  the  presence  of 
elevated  levels  of  the  substance  in  lung  tissue 
samples  of  human  cases  of  pleural 
mesotheliomas  from  contaminated  villages 
compared  with  control  villages. 

No  data  are  available  on  genetic  or  related 
effects  in  humans.  The  substance  has  been 
shown  to  induce  unscheduled  DNA  synthesis 
in  human  cells  in  vitro  and  transformation 
and  unscheduled  DNA  synthesis  in  mouse 
cells. 

The  mechanisms  by  which  this  substance 
causes  cancer  in  humans  and  animals  are  not 
understood,  but  appear  to  be  related  to  its 
unique  physical,  chemical,  and  surface 
profwrties.  Its  fiber  morphology  is  similar  to 
a  known  group  of  naturally  occurring  silicate 
minerals  that  have  been  known  to  cause 
respiratory  cancers  (including  pleural 
mesothelioma)  from  inhalation  exposure  and 
genetic  changes  in  humans. 

Evaluation 

Human  evidence  is  judged  to  establish  a 
causal  link  between  exposure  to  substance  1 
and  human  cancer.  Even  though  the  human 
evidence  does  not  satisfy  all  criteria  for 
causality,  this  judgment  is  iMsed  on  a  number 
of  unusual  observations:  large  magnitude  of 
the  association,  specificity  of  the  association, 
demonstration  of  environmental  exposure, 
biological  plausibility,  and  coherence  based 
on  the  entire  body  of  knowledge  of  the 
etiology  of  mesoth^ioma. 

Animal  evidence  demonstrates  a  causal 
relationship  between  exposure  and  cancer  in 
laboratory  animals.  Although  available  data 
are  not  optimal  in  terms  of  design  (e.g.,  the 
use  of  single  dose,  one  sex  only),  the 
judgment  is  based  on  the  unusual  findings 
from  the  only  inhalation  experiment  in  rats 
(i.e.,  induction  of  an  unconunon  tumor,  an 
extremely  high  incidence  of  malignant 
neoplasms,  and  onset  of  tumors  at  an  early 
age).  Additional  evidence  is  provided  by 
consistent  results  from  several  injection 
studies  showing  an  induction  of  the  same 


tumors  by  different  modes  of  administration 
in  more  than  one  species. 

Other  key  data,  while  limited,  support  the 
buman-and  animal  evidence  of 
carcinogenicity.  It  can  be  inferred  from 
human  and  animal  data  that  this  substance 
is  readily  deposited  in  the  respiratory 
airways  and  deep  lung  and  is  retained  for 
extended  periods  of  time  since  first  exposure. 
Information  on  related  fibrous  substances 
indicates  that  the  modes  of  action  are  likely 
mediated  by  the  physical  and  chemical 
characteristics  of  the  substance  (e.g.,  fiber 
shape,  high  aspect  ratio,  a  high  degree  of 
insolubility  in  lung  tissues). 

Insufficient  data  are  available  to  evaluate 
the  human  carcinogenic  potential  of 
substance  1  by  oral  exposure.  Even  though 
there  is  no  information  on  its  carcinogenic 
potential  via  dermal  uptake,  it  is  not 
expected  to  pose  a  carcinogenic  hazard  to 
humans  by  that  route  because  it  is  very 
insoluble  and  is  not  likely  to  penetrate  the 
skin. 

Conclusion 

It  is  concluded  that  substance  1  is  a  known 
human  carcinogen  by  inhalation  exposure. 
The  weight  of  evidence  of  human 
carcinogenicity  is  based  on  (a)  exceptionally 
increased  incidence  of  malignant 
mesothelioma  in  epidemiologic  studies  of 
environmentally  expwsed  human 
populations;  (b)  significantly  increased 
incidence  of  malignant  mesothelioma  in  a 
single  inhalation  study  in  rats  and  in  several 
injection  studies  in  rats  and  mice:  and  (c) 
supporting  information  on  related  fibrous 
substances  that  are  known  to  cause  cancer 
via  inhalation  and  genetic  damage  in  exposed 
mammalian  and  human  mesothelial  cells. 
The  human  carcinogenic  potential  of 
substance  1  via  oral  exposure  cannot  be 
determined  on  the  basis  of  insufficient  data. 
It  is  not  likely  to  pose  a  carcinogenic  hazard 
to  humans  via  dermal  uptake  because  it  is 
not  anticipated  to  penetrate  the  skin. 

The  mode  of  action  of  this  substance  is  not 
understood.  In  addition  to  this  uncertainty, 
dose  response  information  is  lacking  for  both 
human  and  animal  data.  Epidemiologic 
studies  contain  observations  of  significant 
excess  cancer  risks  at  relatively  low  levels  of 
environmental  exposure.  The  use  of  linear 
extrapolation  in  a  dose  response  relationship 
assessment  is  appropriate  as  a  default  since 
mode  of  action  diata  are  not  available. 

Example  2:  "As  If  Known  Human 
Carcinogen" — Any  Exposure  Conditions/ 
Linear  Extrapolation 

Human  Data 

Substance  2  is  an  alkene  oxide.  Several 
cohort  studies  of  workers  using  substance  2 
as  a  sterilant  have  beon  conducted.  In  the 
larges^and  most  informative  study,  mortality 
from  lymphatic  and  hematofKiietic  cancer 
was  marginally  elevated,  but  a  significant 
trend  was  found,  especially  for  lymphatic 
leukemia  and  non-Hodgkin's  lymphoma,  in 
relation  to  estimated  cumulative  exposure  to 
the  substance.  Nonsignificant  excesses  of 
lymphatic  and  hematopoietic  cancer  were 


found  in  three  other  smaller  studies  of 
sterilization  personnel. 

In  one  cohort  study  of  chemical  workers 
exposed  to  substance  2  and  other  agents, 
mortality  rate  from  lymphatic  and 
hematopoietic  cancer  was  elevated,  but  the 
excess  was  confined  to  a  small  subgroup  with 
only  occasional  low-level  exposure  to 
substance  2.  Six  other  studies  of  chemical 
workers  are  considered  more  limited  due  to 
a  smaller  number  of  deaths.  Four  studies 
found  an  excess  of  lymphatic  and 
hematopoietic  cancer  (which  were  significant 
in  two);  no  increase  in  mortality  rate  was 
observed  in  the  other  two  studies. 

Animal  Data 

Substance  2  was  studied  in  an  oral  gavage 
study  in  rats.  Treatment  of  substance  2 
resulted  in  a  dose-dependent  increased 
incidence  in  fbrestomach  tumors  that  were 
mainly  squamous-cell  carcinomas. 

Substance  2  was  also  studied  in  two 
inhalation  studies  in  mice  and  two  inhalation 
studies  in  rats.  In  the  first  mouse  study,  dose- 
dependent  increases  in  combined  benign  and 
malignant  tumors  at  several  tissue  sites  were 
induced  in  mice  of  both  sexes  (lung  tumors 
and  tumors  of  the  Harderian  gland  in  each 
sex,  and  uterine  adenocarcinomas,  mammary 
carcinomas,  and  malignant  lymphomas  in 
females).  In  a  second  study — a  screening 
study  for  pulmonary  tumors  in  mice — 
inhalation  exposure  to  substance  2  resulted 
in  a  dose-dependent  increase  in  lung  tumors. 
In  the  two  inhalation  studies  in  rats, 
increased  incidences  of  mononuclear-cell 
leukemia  and  brain  tumors  were  induced  in 
exposed  animals  of  each  sex;  increased 
incidences  of  peritoneal  tumors  in  the  region 
of  the  testis  and  subcutaneous  fibromas  were 
induced  in  exposed  male  rats. 

Substance  2  induced  local  sarcomas  in 
mice  following  subcutaneous  injection.  No 
tumors  were  found  in  a  limited  skin  painting 
study  in  mice. 

Other  Key  Data 

Substance  2  is  a  flammable  gas  at  room 
temperature.  The  gaseous  form  is  readily 
taken  up  in  humans  and  rats,  and  in  aqueous 
solution  it  can  penetrate  human  skin.  Studies 
in  rats  indicate  that,  once  absort)ed, 
substance  2  is  uniformly  distributed 
throughout  the  body.  It  is  eliminated 
metabolically  by  hydrolysis  and  by 
conjugation  with  glutathione.  The  ability  to 
form  glutathione  conjugate  varies  across 
animal  sptecies,  with  the  rat  being  most 
active,  followed  by  mice  and  rabbits. 

Substance  2  is  a  directly  acting  alkylating 
agent.  It  has  been  shown  to  form  adducts 
with  hemoglobin  in  both  humans  and 
animals  and  with  DNA  in  animals.  The 
increased  frequency  of  hemoglobin  adducts, 
which  have  been  used  as  markers  of  internal 
dose,  has  been  found  to  correlate  with  the 
level  and  cumulative  exposure  to  substance 
2.  Significant  increases  in  chromosomal 
aberrations  and  sister  chromatid  exchanges 
in  peripheral  lymphocytes  and  induction  of 
micronuclei  in  the  bone  marrow  cells  have 
been  observed  in  exposed  workers. 

Substance  2  also  induced  chromosomal 
aberrations  and  sister  chromatid  exchanges 
in  peripheral  lymphocytes  of  monkeys 


exposed  in  vivo.  It  also  induced  gene 
mutation,  specific  locus  mutation,  sister 
chromatid  exchanges,  chromosomal 
aberrations,  micronuclei,  dominant  lethal 
mutations,  and  heritable  translocation  in 
rodents  exposed  in  vivo.  In  human  cells  in 
vitro,  it  induced  sister  chromatid  exchanges, 
chromosomal  aberrations,  and  unscheduled 
DNA  synthesis.  Similar  genetic  and  related 
effects  were  observed  in  rodent  cells  in  vitro 
and  in  non mammalian  systems. 

Evaluation 

Available  epidemiologic  studies,  taken 
together,  suggest  that  a  causal  association 
between  exposure  to  substance  2  and 
elevated  risk  of  cancer  is  plausible.  This 
judgment  is  based  on  small  but  consistent 
excesses  of  lymphatic  and  hematopoietic 
cancer  in  the  studies  of  sterilization  workers. 
Interpretation  of  studies  of  chemical  workers 
is  difficult  because  of  possible  confounding 
exposures.  Nevertheless,  findings  of  elevated 
risks  of  cancer  at  similar  sites  in  chemical 
workers  support  the  findings  in  studies  of 
sterilization  workers.  Additional  support  is 
provided  by  otwervations  of  DNA  damage  in 
the  same  tissue  in  which  elevated  cancer  was 
seen  in  exposed  workers. 

Extensive  evidence  indicates  that 
substance  2  is  carcinogenic  to  laboratory 
animals.  Positive  results  were  consistently 
observed  in  all  well-designed  and  well- 
conducted  studies.  Substance  2  causes  dose- 
related  increased  incidences  of  tumors  at 
multiple  tissue  sites  in  rats  and  mice  of  both 
sexes  by  two  routes  of  exposure  (oral  and 
inhalation).  The  only  dermal  study  that 
yielded  a  nonpositive  finding  is  considered 
of  limited  quality. 

Other  key  data  significantly  add  support  to 
the  potential  carcinogenicity  of  substance  2. 
There  is  strong  evidence  of  heritable 
mutations  of  exposed  rodents  and 
mutagenicity  and  clastogenicity  both  in  vivo 
and  in  vitro.  These  findings  are  reinforced  by 
observations  of  similar  genetic  damage  in 
exposed  workers.  Additional  support  is 
based  on  SAR  analysis  that  indicates  that 
substance  2  is  a  highly  DNA-reactive  agent. 
Structurally  related  chemicals,  i.e.,  low- 
molecular-weight  epoxides,  also  exhibit 
carcinogenic  effects  in  laboratory  animals. 

Ck)nclusion 

Substance  2  should  be  considered  as  if  it 
were  a  known  human  carcinogen  by  all 
routes  of  exposure.  The  weight  of  evidence 
of  human  carcinogenicity  is  based  on  (a) 
consistent  evidence  of  carcinogenicity  in  rats 
and  mice  by  oral  and  inhalation  exposure;  (b) 
epidemiologic  evidence  suggestive  of  a 
causal  association  betvtreen  exposure  and 
elevated  risk  of  lymphatic  and  hematopoietic 
cancer;  (c)  evidence  of  genetic  damage  in 
blood  lymphocytes  and  bone  marrow  cells  of 
exposed  workers;  (d)  mutagenic  effects  in 
numerous  in  vivo  and  in  vitro  test  systems; 
(e)  membership  in  a  class  of  DNA-reactive 
compounds  that  have  been  shown  to  cause 
carcinogenic  and  mutagenic  effects  in 
animals;  and  (f)  ability  to  be  absorbed  by  all 
routes  of  exposure,  followed  by  rapid 
distribution  throughout  the  body. 

Although  the  exact  mechanisms  of 
carcinogenic  action  of  substance  2  are  not 


completely  understood,  available  data 

strongly  indicate  a  mutagenic  mode  of  action. 

Linear  extrapolation  should  be  assumed  in 

dose  response  assessment. 

Example  3:  "Likely  Human  Carcinogen" — 

Any  Exposure  Conditions/Linear 

Extrapolation 

Human  Data 

Substance  3  is  a  brominated  alkane.  Three 
studies  have  investigated  the  cancer 
mortality  of  workers  exposed  to  this 
substance.  No  statistically  significant 
increase  in  cancer  at  any  site  was  found  in 
a  study  of  production  workers  exposed  to 
substance  3  and  several  other  chemicals. 
Elevated  cancer  mortality  was  reported  in  a 
much  smaller  study  of  production  workers. 
An  excess  of  lymphoma  was  reported  in 
grain  workers  who  may  have  had  exposure  to 
substance  3  and  other  chemical  compounds. 
These  studies  are  considered  inadequate  due 
to  their  small  cohort  size;  lack  of.  or  poorly 
characterized,  exposure  concentrations:  or 
concurrent  exposure  of  the  cohort  to  other 
p)otential  or  knowm  carcinogens. 

Animal  Data 

The  potential  carcinogenicity  of  substance 
3  has  been  extensively  studied  in  an  oral 
gavage  study  in  rats  and  mice  of  both  sexes, 
two  inhalation  studies  of  rats  of  different 
strains  of  both  sexes,  an  inhalation  study  in 
mice  of  t)Oth  sexes,  and  a  skin  painting  study 
in  female  mice. 

In  the  oral  study,  increased  incidences  of 
squamous-cell  carcinoma  of  the  forestomach 
were  found  in  rats  and  mice  of  both  sexes. 
Additionally,  there  were  increased 
incidences  of  liver  carcinomas  in  female  rats, 
hemangiosarcomas  in  male  rats,  and  alveolar/ 
bronchiolar  adenoma  of  the  lung  of  male  and 
female  mice.  Excessive  toxicity  and  mortality 
were  observed  in  the  rat  study,  especially  in 
the  high-dose  groups,  which  resulted  in  early 
termination  of  study,  and  similar  time- 
weighted  average  doses  for  the  high-  and 
low-treatment  groups. 

In  the  first  inhalation  study  in  rats  and 
mice,  increased  incidences  of  carcinomas 
and  adenocarcinomas  of  the  nasal  cavity  and 
hemangiosarcoma  of  the  spleen  were  found 
in  exposed  animals  of  each  species  of  both 
sexes.  Treated  female  raU  also  showed 
increased  incidences  of  alveolar/bronchiolar 
carcinoma  of  the  lung  and  mammary  gland 
fibroadenomas.  Treated  male  rats  showed  an 
increased  incidence  of  peritoneal 
mesothelioma.  In  the  second  inhalation  study 
in  rats  (single  exposure  only),  significantly 
increased  incidences  of  hemangiosarcoma  of 
the  spleen  and  adrenal  gland  tumors  were 
seen  in  exposed  animals  of  both  sexes. 
Additionally,  increased  incidences  of 
subcutaneous  mesenchymal  tumors  and 
mammary  gland  tumors  were  induced  in 
exposed  male  and  female  rats,  respectively. 

Lifetime  dermal  application  of  sul>stance  3 
to  female  mice  resulted  in  significantly 
incT«ased  incidences  of  skin  papillomas  and 
lung  tumors. 

Several  chemicals  structurally  related  to 
substance  3  are  also  carcinogenic  in  rodents. 
The  spectrum  of  tumor  responses  induced  by 
related  substances  was  similar  to  those  seen 
with  substance  3  (e.g.,  forestomach. 
mammary  gland,  lung  tumors). 
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Substance  3  exists  as  a  liquid  at  room 
temperature  and  is  readily  absort)ed  by 
ingestion,  inhalation,  and  dermal  contact.  It 
is  widely  distributed  in  the  body  and  is 
eliminated  in  the  urine  mainly  as  metabolites 
(e.g..  glutathione  conjugate). 

Substance  J  is  not  itself  DNA-reactive,  but 
is  biotransformed  to  reactive  metab«>litos  as 
inferred  by  findings  of  its  covalent  binding  to 
DNA  and  induction  of  DNA  strand  breaks, 
both  in  vivo  and  in  vitn).  Substance  3  has 
been  shown  to  induce  sister  chromatid 
exchanges,  mutations,  and  unschedule<i  DNA 
synthesis  in  human  and  rotienf  cells  in  vitro. 
Reverse  and  forward  mutations  have  been 
consistently  produced  in  bacterial  assays  and 
in  vitro  assays  using  eukaryotic  cells. 
Substance  :i,  however,  did  not  induce 
dominant  lethal  mutations  in  mice  or  rats,  or 
chromosomal  alwrrations  or  micronuclei  in 
bone  marrow  cells  of  mice  treated  in  vivo. 

Evaluation 

Available  epidemiologic  data  are 
considered  inadequate  for  an  evaluation  of  a 
causal  asso«;iation  of  exposure  to  the 
substance  and  excess  of  cancer  mortality  due 
to  major  study  limitations. 

There  is  extensive  evidence  that  substance 
3  is  carcinogenic  in  laboratory  animals. 
Increased  incidences  of  tumors  at  multiple 
sites  have  been  observed  in  multiple  studies 
in  two  species  of  both  sexes  with  different 
routes  of  ex{K)sure.  It  induces  tumors  both  at 
the  site  of  entry  (e.g.,  nasal  tumors  via 
inhalation,  forestomach  tumors  by  ingestion, 
skin  tumor  with  dermal  exposure)  and  at 
distal  sites  (e.g.,  mammary  gland  tumors). 
Additionally,  it  induced  tumors  at  the  same 
sites  in  both  species  and  sexes  via  different 
routes  of  exposure  (e.g.,  lung  tumors).  With 
the  exception  of  the  oral  study  in  which  the 
employed  doses  cau.sed  excessive  toxicity 
and  mortality,  the  other  studies  are 
considered  adequately  designed  and  well 
conducted.  Overall,  given  the  magnitude  and 
extent  of  animal  carcinogenic  responses  to 
substance  3,  coupled  with  similar  responses 
to  structurally  related  substances,  these 
animal  Hndings  are  judged  to  Im  highly 
relevant  and  predictive  of  human  responses. 

Other  key  data,  while  not  very  extensive, 
are  judged  to  be  supportive  of  cartiinogenic 
potential   Substance  3  has  consistently  been 
shown  to  be  mutagenic  in  mammalian  cells, 
including  human  cells,  and  nonmammalian 
cells;  thus,  mutation  is  likely  a  mode  of 
action  for  its  carcinogenic  activity.  However, 
the  possible  involvement  of  other  modes  of 
action  has  not  been  fully  investigated. 
Furthermore,  mduction  of  genetic  changes 
from  in  vivo  exposure  to  substance  3  has  not 
been  demonstrated. 

Conclusion 

Substance  3  is  likely  to  be  a  human 
carcinogen  by  any  route  of  exposure.  In 
comparison  with  other  agents  designated  as 
likely  human  carcinogens,  the  overall  weight 
of  evidence  for  substance  3  puts  it  at  the  high 
end  of  the  grouping. 

The  weight  of  evidence  of  human 
carcinogenicity  is  based  on  animal  evidence 
and  other  key  evidence.  Human  data  are 
inadequate  for  an  evaluation  of  human 
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carcinogenicity.  The  overall  weight  of 
evidence  is  based  on  (a)  extensive  animal 
evidence  showing  induction  of  increases  of 
tumors  at  multiple  sites  in  both  sexes  of  two 
rodent  sp)ecies  via  three  routes  of 
administration  relevant  to  human  exposure; 
(b)  tumor  data  of  structural  analogues 
exhibiting  similar  patterns  of  tumors  in 
treated  rodents;  (c)  in  vitro  evidence  for 
mutagenic  effects  in  mammalian  cells  and 
nonmammalian  systems;  and  (d)  its  ability  to 
be  absorbed  by  all  routes  of  exposure 
followed  by  rapid  distribution  throughout  the 
body. 

•Some  uncertainties  are  associated  with  the 
mechanisms  of  carcinogenicity  of  substance 
3.  Although  there  is  considerable  evidence 
indicating  that  mutagenic  events  could 
account  for  carcinogenic  effects,  there  is  still 
a  lack  of  adequate  information  on  the 
mutagenicity  of  substance  3  in  vivo  in 
animals  or  humans.  Moreover,  alternative 
modes  of  action  have  not  been  explored. 
Nonetheless,  available  data  indicate  a  likely 
mutagenic  mode  of  action.  Linear 
extrapolation  should  be  assumed  in  dose 
response  assessment. 

Example  4:  "Likely  Human  Carcinogen" — All 
Routes/Linear  and  Nonlinear  Extrapolation 

Human  Data 

Substance  4  is  a  chlorinated  alkene 
solvent.  Several  cohort  studies  of  dry 
cleaning  and  laundry  workers  exposed  to 
substance  4  and  other  solvents  reported 
significant  excesses  of  mortality  due  to 
cancers  of  the  lung,  cervix,  esophagus, 
kidney,  bladder,  lymphatic  and 
hematopoietic  system,  colon,  or  skin.  No 
significant  cancer  risks  were  observed  in  a 
subcohort  of  one  these  investigations  of  dry 
cleaning  workers  exposed  mainly  to 
substance  4.  Possible  confounding  factors 
such  as  smoking,  alcohol  consumption,  or 
low  socioeconomic  status  were  not 
considered  in  the  analyses  of  these  studies. 

A  large  case-control  study  of  bladder 
cancer  did  not  show  any  clear  association 
with  dry  cleaning.  Several  case-control 
studies  of  liver  cancer  identifled  an  increased 
risk  of  liver  cancer  with  occupational 
ex|x>sure  to  organic  solvents.  The  specific 
solvents  to  which  workers  were  exposed  and 
exposure  levels  were  not  identified. 

Animal  Data 

The  potential  carcinogenicity  of  substance 
4  has  been  investigated  in  two  long-term 
studies  in  rats  and  mice  of  both  sexes  by  oral 
administration  and  inhalation. 

Significant  increases  in  hepatocellular 
carcinomas  were  induced  in  mice  of  both 
sexes  treated  with  substance  4  by  oral  gavage. 
No  increases  in  tumor  incidence  were 
observed  in  treated  rats.  Limitations  in  both 
experiments  included  control  groups  smaller 
than  treated  groups,  numerous  dose 
adjustments  during  the  study,  and  early 
mortality  due  to  treatment-related 
nephropathy. 

In  the  inhalation  study,  there  were 
significantly  increased  incidences  of 
hepatocellular  adenoma  and  carcinoma  in 
exposed  mice  of  both  sexes.  In  rats  of  both 
sexes,  there  were  marginally  significant 
increased  incidences  of  mononuclear  cell 


leukemia  (MCL)  when  compared  with 
concurrent  controls.  The  incidences  of  MCL 
in  control  animals,  however,  were  higher 
than  historical  controls  from  the  conducting 
laboratory.  The  tumor  finding  was  also 
judged  to  be  biologically  significant  because 
the  time  to  onset  of  tumor  was  decreased  and 
the  disease  was  more  severe  in  treated  than 
in  control  animals.  Low  incidences  of  renal 
tubular  cell  adenomas  or  adenocarcinomas 
were  also  observed  in  exposed  male  rats.  The 
tumor  incidences  were  not  statistically 
significant  but  there  was  a  significant  trend. 

Other  Key  Data 

Substance  4  has  been  shown  to  be  readily 
and  rapidly  absorbed  by  inhalation  and 
ingestion  in  humans  and  laboratory  animals. 
Absorption  by  dermal  exposure  is  slow  and 
limited.  Once  absorbed,  substance  4  is 
primarily  distributed  to  and  accumulated  in 
adipiose  tissue  and  the  brain,  kidney,  and 
liver.  A  large  percentage  of  substance  4  is 
eliminated  unchanged  in  exhaled  air,  with 
urinary  excretion  of  metabolites  comprising  a 
much  smaller  percentage.  The  absorption  and 
distribution  profiles  of  substance  4  are 
similar  across  species  including  humans. 

Two  major  metabolites  (trichloroacetic  acid 
(TCA),  and  trichloroethanol),  which  are 
formed  by  a  P-450-dependent  mixed- 
function  oxidase  enzyme  system,  have  been 
identified  in  all  studied  sp>ecies,  including 
humans.  There  is  suggestive  evidence  for  the 
formation  of  an  epoxide  intermediate  based 
on  the  detection  of  two  other  metabolites 
(oxalic  acid  and  trichloroacetyt  amide).  In 
addition  to  oxidative  metabolism,  substance 
4  also  undergoes  conjugation  with 
glutathione.  Further  metabolism  by  renal 
beta-lyases  could  lead  to  two  minor  active 
metabolites  (trichlorovinyl  thiol  and 
dichlorothiokcnte). 

Toxicokin^tic  studies  have  shown  that  the 
enzymes  responsible  for  the  metabolism  of 
substance  4  can  be  saturated  at  high 
exposures.  The  glutathione  pathway  was 
found  to  be  a  minor  pathway  at  low  doses, 
but  more  prevalent  following  saturation  of 
the  cytochrome  P-450  pathway.  Comparative 
in  vitro  studies  indicate  that  mice  have  the 
greater  capacity  to  metabolize  to  TCA  than 
rats  and  humans.  Inhalation  studies  also 
indicate  saturation  of  oxidative  metabolism 
of  substance  4,  which  occurs  at  higher  dose 
levels  in  mice  than  in  rats  and  humans. 
Based  on  these  findings,  it  has  been 
postulated  that  the  species  differences  in  the 
carcinogenicity  of  substance  4  between  rats 
and  mice  may  be  related  to  the  differences  in 
the  metabolism  to  TCA  and  glutathione 
conjugates. 

Substance  4  is  a  member  of  the  class  of 
chlorinated  organics  that  often  cause  liver 
and  kidney  toxicity  and  carcinogenesis  in 
rodents.  Like  many  chlorinated  organics, 
substance  4  itself  does  not  appear  to  be 
mutagenic.  Substance  4  was  generally 
negative  in  in  vitro  bacterial  systems  and  in 
vivo  mammalian  systems.  However,  a  minor 
metabolite  formed  in  the  kidney  by  the 
glutathione  conjugation  pathway  has  been 
found  to  be  a  strong  mutagen. 

The  mechanisms  of  induced  carcinogenic 
effects  of  substance  4  in  rats  and  mice  are  not 
completely  understood.  It  has  been 


postulated  that  mouse  liver  carcinogenesis  is 
related  to  liver  peroxisomal  proliferation  and 
toxicity  of  the  metabolite  TCA.  Information 
on  whether  or  not  TCA  induces  peroxisomal 
proliferation  in  humans  is  not  definitive.  The 
induced  renal  tumors  in  male  rats  may  be 
related  either  to  kidney  toxicity  or  the 
activity  of  a  mutagenic  metabolite.  The 
mechanisms  of  increases  in  MCL  in  rats  are 
not  luiown. 

Evaluation 

Available  epidemiologic  studies,  taken 
together,  provide  suggestive  evidence  of  a 
possible  causal  association  between  exposure 
to  substance  4  and  cancer  incidence  in  the 
laundry  and  dry  cleaning  industries.  This  is 
based  on  consistent  findings  of  elevated 
cancer  risks  in  several  studies  of  different 
populations  of  dry  cleaning  and  laundry 
workers.  However,  each  individual  study  is 
compromised  by  a  number  of  study 
deficiencies  including  small  numbers  of 
cancers,  confounding  exposure  to  other 
solvents,  and  poor  exfjosure  characterization. 
Others  may  interpret  these  findings 
collectively  as  inconclusive. 

There  is  considerable  evidence  that 
substance  4  is  carcinogenic  to  laboratory 
animals.  It  induces  tumors  in  mice  of  both 
sexes  by  oral  and  inhalation  exposure  and  in 
rats  of  both  sexes  via  inhalation.  However, 
due  to  incomplete  understanding  of  the  mode 
of  mechanism  of  action,  the  predictivity  of 
animal  responses  to  humans  is  uncertain. 

Animal  data  of  structurally  related 
compounds  showing  common  target  organs 
of  toxicity  and  carcinogenic  effects  (but  lack 
of  mutagenic  effects)  provide  additional 
support  for  the  carcinogenicity  of  substance 
4.  Comparative  toxicokinetic  and  metabolism 
information  indicates  that  the  mouse  may  be 
more  susceptible  to  liver  carcinogenesis  than 
rats  and  humans.  This  may  indicate 
differences  of  the  degree  and  extent  of 
carcinogenic  responses,  but  does  not  detract 
from  the  qualitative  weight  of  evidence  of 
human  carcinogenicity.  The  toxicokinetic 
information  also  indicates  that  oral  and 
inhalation  are  the  major  routes  of  human 
exposure. 

Conclusion 

Substance  4  is  likely  to  be  carcinogenic  to 
humans  by  all  routes  of  exposure.  The  weight 
of  evidence  of  human  carcinogenicity  is 
based  on:  (a)  Demonstrated  evidence  of 
carcinogenicity  in  two  rodent  species  of  both 
sexes  via  two  relevant  routes  of  human 
exposure;  (b)  the  substance's  similarity  in 
structure  to  other  chlorinated  organics  that 
are  known  to  cause  liver  and  kidney  toxicity 
and  carcinogenesis  in  rodents;  (c)  suggestive 
evidence  of  a  possible  association  between 
exposure  to  the  substance  in  the  laundry  and 
dry  cleaning  industries  and  increased  cancer 
incidence;  and  (d)  human  and  animal  data 
indicating  that  the  substance  is  absorbed  by 
all  routes  of  exposure. 

In  comparison  with  other  agents 
designated  as  likely  carcinogens,  the  overall 
weight  of  evidence  places  it  the  lower  end  of 
the  grouping.  This  is  because  there  is  a  lack 
of  good  evidence  that  observed  excess  cancer 
risk  in  exposed  workers  is  due  solely  to 
substance  4.  Moreover,  there  is  considerable 


scientific  uncertainty  about  the  human 
significance  of  certain  rodent  tumors 
associated  with  substance  4  and  related 
comf>ounds.  In  this  case,  the  human 
relevance  of  the  animal  evidence  of 
carcinogenicity  relies  on  the  default 
assimiption. 

Overall,  there  is  not  enough  evidence  to 
give  high  confidence  in  a  conclusion  about 
any  single  mode  of  action;  it  appears  that 
more  than  one  is  plausible  in  different  rodent 
tissues.  Nevertheless,  the  lack  of 
mutagenicity  of  substance  4  and  its  general 
growth-promoting  effect  on  high  background 
tumors  as  well  as  its  toxicity  toward  mouse 
liver  and  rat  kidney  tissue  support  the  view 
that  the  predominant  mode  is  growth- 
promoting  rather  than  mutagenic.  A 
mutagenic  contribution  to  carcinogenicity 
due  to  a  metabolite  cannot  be  ruled  out.  The 
dose  response  assessment  should,  therefore, 
adopt  both  default  approaches,  nonlinear  and 
linear  extrapolations.  The  latter  approach  is 
very  conservative  since  it  likely 
overestimates  risk  at  low  doses  in  this  case, 
and  is  primarily  useful  for  screening 
analyses. 

Example  5:  "Likely/Not  Likely  Human 
Carcinogen" — Range  of  Dose  Limited, 
Margin-of-Exposure  Extrapolation 

Human  Data 

Substance  5  is  a  metal-conjugated 
phosphonate.  No  human  tumor  or  toxicity 
data  exist  on  this  chemical. 

Animal  Data 

Substance  5  caused  a  statistically 
significant  increase  in  the  incidence  of 
urinary  bladder  tumors  in  male,  but  not 
female,  rats  at  30,000  ppm  (3%)  in  the  diet 
in  a  long-term  study.  Some  of  these  animals 
had  accompanying  urinary  tract  stones  and 
toxicity.  No  bladder  tumors  or  adverse 
urinary  tract  effects  were  seen  in  two  lower 
dose  groups  (2,000  and  8,000  ppm)  in  the 
same  study.  A  chronic  dietary  study  in  mice 
at  doses  comparable  to  those  in  the  rat  study 
showed  no  tumor  response  or  urinary  tract 
effects.  A  2-year  study  in  dogs  at  doses  up 
to  40,000  ppm  showed  no  adverse  urinary 
tract  effiects. 

Other  Key  Data 

Subchronic  dosing  of  rats  confirmed  that 
there  was  profound  development  of  stones  in 
the  male  bladder  at  doses  comparable  to 
those  causing  cancer  in  the  chronic  study, 
but  not  at  lower  doses.  Sloughing  of  the 
epithelium  of  the  urinary  tract  accompanied 
the  stones. 

There  was  a  lack  of  mutagenicity  relevant 
to  carcinogenicity.  In  addition,  there  is 
nothing  about  the  chemical  structure  of 
substance  5  to  indicate  DNA-reactivity  or 
carcinogenicity. 

Substance  5  is  composed  of  a  metal, 
ethanol,  and  a  simple  phosphorus-oxygen- 
containing  component.  The  metal  is  not 
absorbed  from  the  gut,  whereas  the  other  two 
comp)onents  are  absorbed.  At  high  doses, 
ethanol  is  metabolized  to  carbon  dioxide, 
which  makes  the  urine  more  acidic;  the 
phosphorus  level  in  the  blood  is  increased 
and  calcium  in  the  urine  is  increased. 
Chronic  testing  of  the  phosphorus-oxygen- 


containing  component  alone  in  rats  did  not 
show  any  tumors  or  adverse  effects  on  the 
urinary  tract. 

Because  substance  5  is  a  metal  complex,  it 
is  not  likely  to  be  readily  absorlied  from  the 
skin. 

Evaluation 

Substance  5  produced  cancer  of  the 
bladder  and  urinary  tract  toxicity  in  male, 
but  not  female  rats  and  mice,  and  dogs  failed 
to  show  the  toxicity  noted  in  male  rats.  The 
mode  of  action  developed  from  the  other  key 
data  to  account  for  the  toxicity  and  tumors 
in  the  male  rats  is  the  production  of  bladder 
stones.  At  high  but  not  lower  subchronic 
doses  in  the  male  rat,  substance  5  leads  to 
elevated  blood  phosphorus  levels;  the  body 
responds  by  releasing  excess  calcium  into  the 
urine.  The  calcium  and  phosphorus  combine 
in  the  urine  and  precipitate  into  multiple 
stones  in  the  bladder.  The  stones  are  very 
irritating  to  the  bladder,  the  bladder  lining  is 
eroded,  and  cell  proliferation  occurs  to 
compensate  for  the  loss  of  the  lining.  Cell 
layers  pile  up,  and  finally,  tumors  develop. 
Stone  formation  does  not  involve  the 
chemical  per  se  but  is  secondary  to  the 
effects  of  its  constituents  on  the  blood  and. 
ultimately,  the  urine.  Bladder  stones, 
regardless  of  their  cause,  commonly  produce 
bladder  tumors  In  rodents,  especially  the 
male  rat. 

Conclusion  *. 

Substance  5,  a  metal  aliphatic 
phosphonate,  is  likely  to  be  carcinogenic  to 
humans  only  undethigh-exposure  conditions 
following  oral  and  inhalation  exposure  that 
lead  to  bladder  stone  formation,  but  is  not 
likely  to  be  carcinogenic  under  low-exposure 
conditions.  It  is  not  likely  to  be  a  human 
carcinogen  via  the  dermal  route,  given  that 
the  compound  is  a  metal  conjugate  that  is 
readily  ionized  and  its  dermal  absorption  is 
not  anticipated.  The  weight  of  evidence  is 
based  on  (a)  bladder  tumors  only  in  male 
rats;  (b)  the  absence  of  tumors  at  any  other 
site  in  rats  or  mice;  (c)  the  formation  of 
calcium-phosphorus-containing  bladder 
stones  in  male  rats  at  high,  but  not  low, 
exposures  that  erode  bladder  epithelium  and 
result  in  profound  increases  in  cell 
proliferation  and  cancer;  and  (d)  the  absence 
of  structural  alerts  or  mutagenic  activity. 

There  is  a  strong  mode  of  action  basis  for 
the  requirements  of  (a)  high  doses  of 
substance  5,  (b)  which  lead  to  excess  calcium 
and  increased  acidity  in  the  urine,  (c)  which 
result  in  the  precipitation  of  stones  and  (d) 
the  necessity  of  stones  for  toxic  effects  and 
tumor  hazard  potential.  Lower  doses  fail  to 
perturb  urinary  constituents,  lead  to  stones, 
produce  toxicity,  or  give  rise  to  tumors. 
Therefore,  dose  response  assessment  should 
assume  nonlinearity. 

A  major  uncertainty  is  whether  the 
profound  effects  of  substance  5  may  be 
unique  to  the  rat.  Even  if  substance  5 
produced  stones  in  humans,  there  is  only 
limited  evidence  that  humans  with  bladder 
stones  develop  cancer.  Most  often  human 
bladder  stones  are  either  passed  in  the  urine 
or  lead  to  symptoms  resulting  in  their 
removal.  However,  since  one  cannot  totally 
dismiss  the  male  ret  findings,  some  hazard 
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potential  may  exist  in  humans  following 
intense  exposures.  Only  fundamental 
research  could  illuminate  this  uncertainty. 

Example  6:  "Cannot  Be  Determined"— 
Suggestive  Evidence 

Human  Data 

Substance  6  is  an  unsaturated  aldehyde.  In 
a  co.hort  study  of  workers  in  a  chemical  plant 
exposed  to  a  mixture  of  chemicals  with 
substance  6  as  a  minor  comfKinent,  an 
elevated  risk  of  cancer  than  was  expected 
was  reported.  This  study  is  considered 
inadequate  because  of  multiple  ox(X)sures, 
small  cohort,  and  poor  exposure 
characterization. 

Animal  Data 

Substance  6  was  tested  for  potential 
carcinogenicity  in  a  drinking  water  study  in 
rats,  an  inhalation  study  in  hamsters,  and  a 
skin  painting  study  in  mice.  No  significant 
increases  in  tumors  were  observed  in  male 
rats  treated  with  substance  6  at  three  dose 
levels  in  drinking  water.  However,  a 
significant  increase  of  adrenal  cortical 
adenomas  was  found  in  the  only  treated 
female  dose  group  administered  a  dose 
equivalent  to  the  high  dose  of  males.  This 
study  used  a  small  number  of  animals  (20  per 
dose  group). 

No  significant  flnding  was  detected  in  the 
inhalation  study  in  hamsters.  This  study  is 
inadequate  due  to  the  use  of  too  few  animals, 
short  duration  of  exposure,  and  inappropriate 
dose  selection  (use  of  a  single  exposure  that 
was  excessively  toxic  as  reflected  by  high 
mortality) 

No  increase  in  tumors  was  induced  in  the 
skin  painting  study  in  mice.  This  study  is  of 
inadequate  design  for  carcinogenicity 
evaluation  because  of  several  deficiencies; 
small  number  of  animals,  short  duration  of 
exposure,  lack  of  reporting  about  the  sex  and 
age  of  animals,  and  purity  of  test  material. 

Substance  6  is  structurally  related  to 
lowmolecularweight  aldehydes  that  generally 
exhibit  carcinogenic  effects  in  the  respiratory 
tracts  of  laboratory  animals  via  inhalation 
exposure  Three  skin  painting  studies  in  mice 
and  two  subcutaneous  injection  studies  of 
rats  and  mice  were  conducted  to  evaluate  the 
carcinogenic  potential  of  a  possible 
metabolite  of  substance  6  (idontifieti  in  vitro). 
Increased  incidences  of  either  benign  or 
combined  benign  and  malignant  skin  tumors 
were  found  in  the  dermal  studies.  In  the 
injection  studies  of  rats  and  mice,  increased 
incidences  of  local  sarcomas  or  squamous 
ceil  carcinoma  were  found  at  the  sites  of 
injection.  All  of  these  studios  are  limited  by 
the  small  number  of  test  animals,  the  lack  of 
characterization  of  test  material,  and  the  use 
of  single  doses. 

Other  Key  rhita 

•Substance  6  is  a  flammable  liquid  at  room 
temperature.  Limited  information  on  its 
toxicokinetics  indicates  that  it  can  bo 
absorbed  by  all  routes  of  exposure.  It  is 
eliminated  in  the  urine  mainly  as  glutathione 
conjugates.  Substance  6  is  metabolized  in 
vitro  by  rat  liver  and  lung  microsomal 
preparations  to  a  dihydroxylated  aldehyde 

No  data  were  available  on  the  genetic  and 
related  effects  of  substance  6  in  humans.  It 


did  not  induce  dominant  lethal  mutations  in 
mice.  It  induced  sister  chromatid  exchanges 
in  rodent  cells  in  vitro.  The  mutagenicity  of 
substance  6  is  equivocal  in  bacteria.  It  did 
not  induce  DNA  damage  or  mutations  in 
fungi. 

Evaluation 

Available  human  data  are  judged 
inadequate  for  an  evaluation  of  any  causal 
relationship  between  exposure  to  substance  6 
and  human  cancer. 

The  carcinogenic  potential  of  substance  6 
has  not  been  adequately  studied  in  laboratory 
animals  due  to  serious  deficiencies  in  study 
design,  especially  the  inhalation  and  dennal 
studies.  There  is  some  evidence  of 
carcinogenicity  in  the  drinking  water  study 
in  female  rats.  However,  the  significance  and 
predictivity  of  that  study  to  human  response 
are  uncertain  since  the  finding  is  limited  to 
occurrence  of  benign  tumors,  one  sex.  and  at 
the  high  dose  only.  Additional  suggestion  for 
animal  carcinogenicity  comes  from 
observation  that  a  possible  metabolite  is 
carcinogenic  at  the  site  of  administration. 
This  metabolite,  however,  has  not  been 
studied  in  vivo.  Overall,  the  animal  evidence 
is  judged  to  be  suggestive  for  human 
carcinogenicity. 

Other  key  data,  taken  together,  do  not  add 
significantly  to  the  overall  weight  of  evidence 
of  carcinogenicity.  SAR  analysis  indicates 
that  substance  6  would  be  DNA-reactive. 
However,  mutagenicity  data  are  inconclusive. 
Limited  in  vivo  data  do  not  support  a 
mutagenic  effect.  While  there  is  some 
evidence  of  DNA  damage  in  rodent  cells  in 
vitro,  there  is  either  equivocal  or  no  evidence 
of  mutagenicity  in  nonmammalian  systems. 

Conclusion 

The  human  carcinogenicity  potential  of 
substance  6  cannot  be  determined  on  the 
basis  of  available  information.  Both  human 
and  animal  data  are  judged  inadequate  for  an 
evaluation.  There  is  evidence  suggestive  of 
potential  carcinogenicity  on  the  bajis  of 
limited  animal  findings  and  SAR 
considerations.  Data  are  not  sufficient  to 
judge  whether  there  is  a  mode  of 
carcinogenic  action.  Additional  studies  are 
needed  for  a  full  evaluation  of  the  potential 
carcinogenicity  of  substance  6.  Hence,  dose 
response  assessment  is  not  appropriate. 
Example  7:  "Not  Likely  Human 
Carcinogen"— Appropriately  Studied 
Chemical  in  Animals  Without  Tumor  Effects 

Human  Data 

Substance  7,  a  plant  extract,  has  not  been 
studied  for  its  toxic  or  carcinogenic  potential 
in  humans. 

Animal  Data 

Substance  7  has  been  studied  in  four 
chronic  studies  in  three  rodent  species.  In  a 
feeding  study  in  rats,  males  showed  a 
nonsignificant  increase  in  benign  tumors  of 
the  parathyroid  gland  in  the  high-dose  group, 
where  the  incidence  in  concurrent  controls 
greatly  exceeded  the  historical  control  range. 
Females  demonstrated  a  significant  increase 
in  various  subcutaneous  tumors  in  the  low- 
dose  group,  but  findings  were  not  confirmed 
in  the  high-dose  group,  and  there  was  no 


dose  response  relationship.  These  effects 
were  considered  as  not  adding  to  the 
evidence  of  carcinogenicity.  No  tumor 
increases  were  noted  in  a  second  adequate 
feeding  study  in  male  and  female  rats.  In  a 
mouse  feeding  study,  no  tumor  increases 
were  noted  in  dosed  animals.  There  was 
some  question  as  to  the  adequacy  of  the 
dosing;  however  it  was  noted  that  in  the 
mouse  90-d  subchronic  study,  a  dose  of  twice 
the  high  dose  in  the  chronic  study  led  to 
significant  decrements  in  body  weight.  In  a 
hamster  study  there  were  no  significant 
increases  in  tumors  at  any  site.  No  structural 
analogues  of  substance  7  have  been  tested  for 
cancer. 

Other  Key  Data 

There  are  no  structural  alerts  that  would 
suggest  that  substance  7  is  a  DNA-reactive 
compound.  It  is  negative  for  gene  mutations 
in  bacteria  and  yeast,  but  positive  in  cultured 
mouse  cells.  Tests  for  structural  chromosome 
aberrations  in  cultured  mammalian  cells  and 
in  rats  are  negative:  however,  the  animals 
were  not  tested  at  sufficiently  high  doses. 
Substance  7  binds  to  proteins  of  the  cell 
division  spindle;  therefore,  there  is  some 
likelihood  for  producing  numerical 
chromosome  aberrations,  an  endpoint  that  is 
sometimes  noted  in  cancers.  In  sum,  there  is 
limited  and  conflicting  information 
concerning  the  mutagenic  potential  of  the 
agent. 

The  compound  is  absorbed  via  oral  and 
inhalation  exposure  but  only  poorly  via  tne 
skin. 

Evaluation 

The  only  indication  of  a  carcinogenic  effect 
comes  from  the  finding  of  benign  tumors  in 
male  rats  in  a  single  study.  There  is  no 
confirmation  of  a  carcinogenic  potential  from 
dosed  females  in  that  study,  in  males  and 
females  in  a  second  rat  study,  or  from  mouse 
and  hamster  studies. 

There  is  no  structural  indication  that 
substance  7  is  DNA-reactive,  there  is 
inconsistent  evidence  of  gene  mutations,  and 
chromosome  aberration  testing  is  negative. 
The  agent  binds  to  cell  division  spintfle 
proteins  and  may  have  the  capacity  to  induce 
numerical  chromosome  anomalies.  Further 
information  on  gone  mutations  and  in  vivo 
structural  and  numerical  chromosome 
aberrations  may  be  warranted. 

Conclusion 

Substance  7  is  not  likely  to  be  carcinogenic 
to  humans  via  all  relevant  routes  of  exposure. 
This  weight  of  evidence  judgment  is  largely 
based  on  the  absence  of  significant  tumor 
increases  in  chronic  rodent  studies.  Adequate 
cancer  studies  in  rats,  mice,  and  hamsters  fail 
to  show  any  carcinogenic  effect;  a  second  rat 
study  showed  an  increase  in  benign  tumors 
at  a  site  in  dosed  males,  but  not  females. 

2.7.  Presentation  of  Results 

The  results  of  the  hazard  assessment 
are  presented  in  the  form  of  an  overall 
technical  hazard  characterization. 
Additionally,  a  weight  of  evidence 
narrative  is  used  when  the  conclusion 
as  to  carcinogenic  potential  needs  to  be 
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presented  separately  from  the  overall 
characterization. 

2.7.1.  Technical  Hazard 
Characterization 

The  hazard  characterization  has  two 
functions.  First,  it  presents  results  of  the 
hazard  assessment  and  an  explanation 
of  how  the  weight  of  evidence 
conclusion  was  reached.  It  explains  the 
potential  for  human  hazard,  anticipated 
attributes  of  its  expression,  and  mode  of 
action  considerations  for  dose  response. 
Second,  it  contains  the  information 
needed  for  eventual  incorporation  into  a 
risk  characterization  consistent  with 
EPA  guidance  on  risk  characterization 

(U.S.  EPA.  1995). 

The  characterization  qualitatively 
describes  the  conditions  under  which 
the  agent's  effects  may  be  expressed  in 
human  beings.  These  qualitative  hazard 
conditions  are  ones  that  are  observable 
in  the  toxicity  data  without  having  done 
either  quantitative  dose  response  or 
exposure  assessment.  The  description 
includes  how  expression  is  affected  by 
route  of  exposure  and  dose  levels  and 
durations  of  expo$ure. 

The  discussion  of  limitations  of  dose 
as  a  qualitative  aspect  of  hazard 
addresses  the  question  of  whether 
reaching  a  certain  dose  range  appears  to 
be  a  precondition  for  a  hazard  to  be 
expressed;  for  example,  when 
cartunogenic  effects  are  secondary  to 
another  toxic  effect  that  appears  only 
when  a  certain  dose  level  is  reached. 
The  assiunption  is  made  that  an  agent 
that  causes  internal  tiunors  by  one  route 
of  exposure  will  be  carcinogenic  by 
another  route,  if  it  is  absorbed  by  the 
second  route  to  give  an  internal  dose. 
Conversely,  if  tJiere  is  a  route  of 
exposiu«  by  which  the  agent  is  not 
absorbed  (does  not  cross  an  absorption 
barrier;  e.g.,  the  exchange  boundaries  of 
skin,  lung,  and  digestive  tract  through 
uptake  processes)  to  any  significant 
degree,  hazard  is  not  anticipated  by  that 
route.  An  exception  to  the  latter 
statement  would  be  when  the  site  of 
contact  is  also  the  target  tissue  of 
carcinogenicity.  Duration  of  exposure 
may  be  a  precondition  for  hazard  if,  for 
example,  the  mode  of  action  requires 
cytotoxicity  or  a  physiologic  change,  or 
is  mitogenicity,  for  which  exposure 
must  be  sustained  for  a  period  of  time 
before  effects  occur.  The 
characterization  could  note  that  one 
would  not  anticipate  a  hazard  from 
isolated,  acute  exposures.  The  above 
conditions  are  qualitative  ones 
regarding  preconditions  for  effects,  not 
issues  of  relative  absorption  or  potency 
at  different  dose  levels.  The  latter  are 
dealt  with  under  dose  response 
assessment  (section  3),  and  their 


implications  can  only  be  assessed  after 
human  exposure  data  are  applied  in  the 
characterization  of  risk. 

The  characterization  describes 
conclusions  about  mode  of  action 
information  and  its  support  for 
recommending  dose  response 
approaches. 

The  hazard  characterization  routinely 
includes  the  following  in  support  of  risk 
characterization: 

•  a  summary  of  results  of  the 
assessment, 

•  identification  of  the  kinds  of  data 
available  to  support  conclusions  and 
explanation  of  how  the  data  fit  together, 
highlighting  the  quality  of  the  data  in 
each  line  of  evidence,  e.g.,  tumor  effects, 
short-term  studies,  structure-activity 
relationships),  and  highlighting  the 
coherence  of  inferences  from  the 
different  kinds  of  data, 

•  strengths  and  limitations 
(uncertainties)  of  the  data  and 
assessment,  including  identification  of 
default  assumptions  invoked  in  the  face 
of  missing  or  inadequate  data, 

•  identification  of  alternative 
interpretations  of  data  that  are 
considered  equally  plausible, 

•  identification  of  any 
subpopulations  believed  to  be  more 
susceptible  to  the  hazard  than  the 
general  population, 

•  conclusions  about  the  agent's  mode 
of  action  and  recommended  dose 
response  approaches, 

•  significant  issues  regarding 
interpretation  of  data  that  arose  in  the 
assessment.  Typical  ones  may  include: 
— determining  causality  in  himtian 

studies,   

—dosing  (MTD),  background  tiunor 

rates,  relevance  of  animal  tiunors  to 

humans, 
— weighing  studies  with  positive  and 

null  results,  considering  the  influence 

of  other  available  kinds  of  evidence, 
— drawing  conclusions  based  on  mode 

of  action  data  versus  using  a  default 

assumption  about  the  mode  of  action. 

2.7.2.  Weight  of  Evidence  Narrative 

The  weight  of  evidence  narrative 
summarizes  the  results  of  hazard 
assessment  employing  the  descriptors 
defined  in  section  2.6.1.  The  narrative 
(about  two  pages  in  length)  explains  an 
agent's  human  carcinogenic  potential 
and  the  conditions  of  its  expression.  If 
data  d-^  not  allow  a  conclusion  as  to 
carcinogenicity,  the  narrative  explains 
the  basis  of  this  determination.  An 
example  narrative  appears  below.  More 
examples  appear  in  Appendix  A. 

The  items  regularly  included  in  a 
narrative  are: 

•  nameof  agent  and  Chemical 
Abstracts  Services  number,  if  available. 


•  conclusions  (by  route  of  exposure) 
about  human  carcinogenicity,  u.sing  a 
standard  descriptor  from  section  2.6.1, 

•  summary  of  human  and  animal 
tumor  data  on  the  agent  or  its  structural 
analogues,  their  relevance,  and 
biological  plausibility, 

•  other  key  data  (e.g.,  structure- 
activity  data,  toxicokinetics  and 
metabolism,  short-term  studies,  other 
relevant  toxicity  or  clinical  data), 

•  discussion  of  possible  mode(s)  of 
action  and  appropriate  dose  response 
approach(es), 

•  conditionsof  expression  of 
carcinogenicity,  including  route, 
duration,  and  magnitude  of  exposure. 

Example  Narrative 

Aromatic  Compound 

CAStXXX 

CANCER  HAZARD  SUMMARY 

Aromatic  compound  (AR)  is  known  to  be 
carcinogenic  to  humans  by  all  routes  of 
exposure. 

The  ¥feight  of  evidence  of  human 
carcinogenicity  is  based  on  (a)  consistent 
evidence  of  elevated  leukemia  incidence  in 
studies  of  exposed  workers  and  significant 
increases  of  genetic  damage  in  bone  marrow 
cells  and  blood  lymphocytes  of  exposed 
workers;  (b)  significantly  increased  incidence 
of  cancer  in  Ixjth  sexes  of  several  strains  of 
rats  and  mice;  (c)  genetic  damage  in  bone 
marrow  cells  of  exposed  rodents  and  effects 
on  intracellular  signals  that  control  cell 
growth. 

AR  is  readily  absorbed  by  all  routes  of 
exposure  and  rapidly  distributed  throughout 
the  body.  The  mode  of  action  of  AR  is  not 
understood.  A  dose  response  assessment  that 
assumes  linearity  of  the  relationship  is 
recommended  as  a  default. 

SUPPORTING  INFORMATION 

Data  include  numerous  human 
epidemiologic  and  biomonitoring  studies. 
long->term  bioassays,  and  other  data  on  effiects 
of  AR  on  genetic  material  and  cell  growth 
processes.  The  key  epidemiologic  studies  and 
animal  studies  are  well  conducted  and 
reliable.  The  other  data  are  generally  of  good 
quality  also. 
Human  Effects 

Numerous  epidemiologic  and  case  studies 
have  reported  an  increased  incidence  or  a 
causal  relationship  associating  exposure  to 
AR  and  leukemia.  Among  the  studies  are  five 
for  which  the  design  and  performance  as  well 
as  follow-up  are  considered  adequate  to 
demonstrate  the  causal  relationship. 
Biomonitoring  studies  of  exposed  workers 
have  found  dose-related  increases  in 
chromosomal  aberrations  in  twne  marrow 
cells  and  blood  lymphocytes. 
Animal  Effects 

AR  caused  increased  incidence  of  tumors 
in  various  tissues  in  hioth  sexes  of  several  rat 
and  mouse  strains.  AR  also  caused 
rjiromosomal  aberrations  in  rabbits,  mice, 
and  rats — as  it  does  in  hu^lall^. 
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Other  Key  Data 

AK  itself  is  not  f)NA  rrarfivp  nnd  is  not 
miitag^riK:  \n  an  array  of  trst  systems  txith  in 
vitro  and  m  vivo  ^l^^ta^xJlisnl  of  AK  vioUs 
several  metatxilites  that  havi!  Loeii  separately 
sliKJied  for  plfeits  on  i  ari;inogeni(  processes. 
Some  have  inntagenic:  activity  in  test  systems 
and  some  have  other  effects  on  cell  growth 
controls  inside  cells. 

MODE  OF  ACTION 

No  rixient  tumor  pn^cisely  m.itches  human 
leukemia  in  patholoj^y.  The  closest  parallt^l  is 
a  mouse  cancer  of  hlixid  formmg  tissue 
Studies  of  the  i;ffe(;ls  of  AR  at  the  cell  level 
111  this  model  system  are  ongomg.  As  yet.  the 
mode  of  action  of  AR  is  unclear,  but  most 
likely  the  carcinogenic  activity  is  associated 
with  one  or  a  conibination  of  its  metabolites. 
It  IS  apprui)riate  to  apply  .1  linear  approach 
to  the  dose  response  assessment  pending  a 
better  understanding  b<-cause:  (a)  genetic 
damage  is  a  typical  effect  of  AR  expfisuro  in 
mammals  and  (b)  metatxilites  of  AR  produce 
mutagenic  effects  in  addition  to  their  other 
effects  on  i:ell  growth  controls.  AR  is  a 
multitissue  carcinogen  in  mammals 
suggesting  that  it  is  affecting  a  common 
controlling  mechanism  of  cell  growth. 

3.  Dose  Response  Assessment 

Dose  respon.se  assessm«iit  first 
addresses  the  relationship  of  dose  -  to 
the  degree  of  response  observed  in  an 
experiment  or  human  study.  When 
environmental  B.\posurt}s  are  outside  of 
the  range  of  observation,  extrapolations 
are  ne{:essary  in  order  to  estimate  or 
characterize  the  dose  relationship  (ILSI, 
1995).  hi  general,  three  extrapolations 
may  be  made:  from  high  to  low  doses, 
from  animal  to  human  responses,  and 
from  one  route  of  exposure  to  another. 

The  do.se  response  assessment 
proceeds  in  two  parts.  The  first  is 
as.sessment  of  tlie  data  in  the  range  of 
empirical  observation.  This  is  followijd 
by  extrapolations  either  by  modeling,  if 
there  are  suffif.ient  data  to  support  a 
model,  or  by  a  default  procedure  based 
as  much  as  possible  on  information 
about  the  agent's  mode  of  action.  The 
following  discussion  covers  the 
assessment  of  observed  data  and 
extrapolation  pro<;edures.  followed  by 
sections  on  analysis  of  response  data 
and  analysis  of  dose  data  The  final 
section  discusses  dose  response 
characterization. 


^For  ihi'i  discussion,  "expasure"  means  contacl 
(if  an  agent  with  the  iiuter  buiindaiy  of  an  urganisin. 
"Applied  dose"  means  ttie  amount  cif  nn  igenl 
presented  to  an  absorption  bdrniT  .ind  .ivailablf  for 
absorption.   'Internal  dose  '  means  Ihe  amount 
i:ros«ing  an  absorption  twrner  (e.g..  the  exchange 
boundaries  of  skin,  lung,  and  digestive  irart) 
through  uptake  processes.  "Delivered  do.se"  for  an 
organ  or  cell  means  ttie  amount  available  for 
interaction  with  that  organ  or  cell  (U.S.  EPA. 
1992a). 


J  1.  Dose  Response  Relationship 

In  the  discussion  that  follows, 
reference  to  "response"  data  includes 
measures  of  tumorigenicity  as  well  as 
other  responses  rt;lated  to 
carcinogenicity.  The  tjther  responses 
may  include  effects  such  as  changes  in 
ONA,  chromosomes,  or  other  key 
macromolecules,  effects  on  growth 
signal  transduction,  induction  of 
physiological  or  hormonal  changes, 
effects  on  cell  proliferation,  or  other 
effects  that  play  a  role  in  the  process. 
Responses  otlier  than  tumorigenicity 
may  be  considered  part  of  the  observed 
range  in  order  either  to  extend  the 
tumor  dose  response  analysis  or  to 
inform  it.  The  nontumor  response  or 
rtjspon.ses  also  may  be  used  in  lieu  of 
tumor  data  if  they  are  considered  to  be 
a  more  informative  representation  of  the 
Cxircinogonic  process  for  an  agent  (see 
section  3.2). 

.3.1.1.  Analysis  in  the  Range  of 
Observation 

Biologically  Based  and  Case-Specific 
Models.  A  biologically  based  model  is 
one  whose  parameters  are  calculated 
independently  of  curve-fitting  of  tumor 
data.  If  data  are  sufficienlfH)  support  a 
biologically  based  model  specific  to  the 
agent  and  the  purpose  of^he  assessment 
is  such  as  to  justify  investing  resources 
supporting  use,  this  is  tha first  choice 
for  both  the  observed  tumor  and  related 
response  data  and  for  extrapolation 
below  the  range  of  observed  data  in 
either  animal  or  human  studies. 
Examples  are  the  two-stage  models  of 
initiation  plus  clonal  expansion  and 
progression  developed  by  Moolgavkar 
and  Knudson  (1981)  and  Chen  and 
Farland  (1991).  Such  models  require 
extensive  data  to  build  the  form  of  the 
model  as  well  as  to  estimate  how  well 
it  conforms  with  the  observed 
carcinogenicity  data.  Theoretical 
estimates  of  process  parameters,  such  as 
cell  proliferation  rates,  are  not  used  to 
enable  application  of  such  a  model 
(Portier.  1987). 

Similarly  preferred  as  a  first  choice 
are  do.se  response  models  based  on 
general  concepts  of  mode  of  action  and 
data  on  the  agent.  For  a  case-specific 
model,  model  parameters  and  data  are 
obtained  from  studies  on  the  agent. 

In  most  cases,  a  biologically  based  or 
case-specific  model  will  not  be 
practicable,  either  be<;ause  the  necessai^ 
data  do  not  exist  or  the  decisions  that 
the  assessment  are  to  support  do  not 
justify  or  permit,  the  time  and  resources 
required.  In  these  cases,  the  analysis 
proceeds  using  curve-fitting  models 
followed  by  default  procedures  for 
extrapolation,  based,  to  the  extent 


possible,  on  mode  of  action  and  other 
biological  information  about  the  agent. 
These  methods  and  assumptions  are 
described  below. 

Curve-Fitting  and  Point  of  Departure 
for  Extrapolation.  Curve-fitting  models 
are  used  that  are  appropriate  to  the  kind 
of  response  data  in  the  observed  range. 
Any  of  several  models  can  be  used;  e.g., 
the  models  developed  for  benchmark 
dose  estimation  for  noncancer 
endpoints  may  be  applied  (Barnes  et  al., 
1995). 

For  some  data  sets,  particularly  those 
with  extreme  curvature,  the  impact  of 
model  selection  can  be  significant.  In     • 
these  cases,  the  choice  is  rationalized  on 
biological  grounds  as  pos.sible.  In  other 
cases,  the  nature  of  the  data  or  the  way 
it  is  reported  will  suggest  other  types  of 
models;  for  instance,  when  longitudinal 
data  on  tumor  development  are 
available,  time  to  tumor  or  survival 
models  may  be  necessary  and 
appropriate  to  fit  the  data. 

A  point  of  departure  for  extrapolation 
is  estimated.  This  is  a  point  that  is 
either  a  data  point  or  an  estimated  point 
that  can  be  considered  to  be  in  the  range 
of  observation,  without  any  significant 
extrapolation.  The  LEDio— the  lower 
95%  confidence  limit  on  a  dose 
associated  with  10%  extra  risk— is  such 
a  point  and  is  the  standard  point  of 
departure,  adopted  as  a  matter  of 
science  policy  to  remain  as  consistent 
and  comparable  from  case  to  case  as 
possible.^  It  is  also  a  comparison  point 
for  noncancer  endpoints  (U.S.  EPA, 
199lf).  The  central  estimate  of  the  EDm 
also  may  be  appropriate  for  use  in 
relative  hazard  and  potency  ranking. 

For  some  data  sets,  a  choice  of  point 
of  departure  other  than  the  LEDm  may 
be  appropriate.  For  example,  if  the 
observed  response  is  below  the  LEDio, 
then  a  lower  point  may  be  a  better 
choice.  Moreover,  some  forms  of  data 
may  not  be  amenable  to  curve-fitting 
estimation,  but  to  estimation  of  a 
"low-"  or  "no-observable-adverse-effect 
level"  (LOAEL,  NOAEL)  instead,  e.g.. 
certain  continuous  data. 

The  rationale  supporting  the  use  of 
the  LEDio  is  that  a  10%  response  is  at 
or  just  below  the  limit  of  sensitivity  of 
discerning  a  significant  difference  in 
most  long-term  rodent  studies.  The 
lower  confidence  limit  on  dose  is  used 
to  appropriately  account  for 
experimental  uncertainty  (Barnes  et  al., 
1995)  and  for  consistency  with  the 
"benchmark  dose"  approach  for 
noncancer  assessment;  it  does  not 
provide  information  about  human 


'  It  is  appropriate  to  report  the  central  estimate  of 
the  EDio,  Ihe  upper  and  lower  95%  corTidence 
limits,  and  a  graphical  representation  of  model  fit. 
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variability.  In  laboratory  studies  of 
cancer  or  noncancer  endpoints,  the  level 
of  dose  at  which  increased  incidence  of 
effects  can  be  detected,  as  compared  to 
controls,  is  a  function  of  the  size  of  the 
sample  (e.g..  number  of  animals),  dose 
spacing,  and  other  design  aspects.  In 
noncancer  assessment,  the  dose  at 
which  significant  effects  are  not 
observed  is  traditionally  termed  the 
NOAEL.  This  is  not,  in  fact,  a  level  of 
zero  effect.  The  NOAEL  in  most  study 
protocols  is  about  the  same  as  an  LEDj 
or  LEDio — the  lower  95%  confidence 
limit  on  a  dose  associated  with  a  5%  or 
10%  increased  effect  (Faustman  et  al., 
1994;  Haseman,  1983).  Adopting 
parallel  points  of  departure  for  cancer 
and  noncancer  assessment  is  intended 
to  make  discCission  and  comparison  of 
the  two  kinds  of  assessment  more 
comparable  because  of  their  similar 
science  and  science  policy  bases  and 
similar  analytic  approaches. 

Analysis  of  human  studies  in  the 
observed  range  is  designed  case  by  case, 
depending  on  the  type  of  study  and  how 
dose  and  response  are  measured  in  the 
study.  In  some  cases  the  agent  may  have 
discernible  interactive  effects  with 
another  agent  (e.g.,  asbestos  and 
smoking),  making  possible  estimation  of 
contribution  of  the  agent  and  others  as 
risk  factors.  Also,  in  some  cases, 
estimation  of  population  risk  in 
addition,  or  in  lieu  of.  individual  risk 
may  be  appropriate. 

3.1.2.  Analysis  in  the  Range  of 
Extrapolation 

Extrapolation  to  lower  doses  is 
usually  neces.sary,  and  in  the  absence  of 
a  biologically  based  or  case-specific 
model,  is  based  on  one  of  the  three 
default  procedures  described  below. 
The  Agency  has  adopted  these  three 
procedures  as  a  matter  of  science  policy 
based  on  current  hypotheses  of  the 
likely  shapes  of  dose  response  curves 
for  differing  modes  of  action.  The  choice 
of  the  procedure  to  be  used  in  an 
individual  case  is  a  judgment  based  on 
the  agent's  modes  of  action. 

Linear.  A  default  assumption  of 
linearity  is  appropriate  when  the 
evidence  supports  a  mode  of  action  of 
gene  mutation  due  to  DNA  reactivity  or 
supports  another  mode  of  action  that  is 
anticipated  to  be  linear.  Other  elements 
of  empirical  support  may  also  support 
an  inference  of  linearity,  e.g.,  the 
background  of  human  exposure  to  an 
agent  might  be  such  that  added  human 
exposure  is  on  the  linear  part  of  a  dose 
response  curve  that  is  sublinear  overall. 
The  default  assumption  of  linearity  is 
also  appropriate  as  the  uUimate  science 
policy  default  when  evidence  shows  no 
DNA  reactivity  or  other  support  for 


linearity,  but  neither  does  it  show 
sufficient  evidence  of  a  nonlinear  mode 
of  action  to  support  a  nonlinear 
procedure. 

For  linear  extrapolation,  a  straight 
line  is  drawn  from  the  point  of 
departure  to  the  origin — zero  dose,  zero 
response  (Flamm  and  Winbush,  1984; 
Gaylor  and  Kodell,  1980;  Krewski  et  al., 
1984).  This  approach  is  generally 
conservative  of  public  health,  in  the 
absence  of  information  about  the  extent 
of  human  variability  in  sensitivity  to 
effects.  When  a  linear  extrapolation 
procedure  is  used,  the  risk 
characterization  summary  displays  the 
degree  of  extrapolation  that  is  being 
made  from  empirical  data  and  discusses 
its  implications  for  the  interpretation  of 
the  resulting  quantitative  risk  estimates. 

Nonlinear.  A  defiault  assumption  of 
nonlinearity  is  appropriate  when  there 
is  no  evidence  for  linearity  and 
sufficient  evidence  to  support  an 
assumption  of  nonlinearity.  The  mode 
of  action  may  lead  to  a  dose  response 
relationship  that  is  nonlinear,  with 
response  falling  much  more  quickly 
than  linearly  with  dose,  or  being  most 
influenced  by  individual  differences  in 
sensitivity.  Alternatively,  the  mode  of 
action  may  theoretically  have  a 
threshold,  e.g..  the  carcinogenicity  may 
be  a  secondary  effect  of  toxicity  or  of  an 
induced  physiological  change  (see 
example  5,  section  2.6.3)  that  is  itself  a 
threshold  phenomenon. 

As  a  matter  of  science  policy  imder 
this  analysis,  nonlinear  probability 
functions  are  not  fitted  to  the  response 
data  to  extrapolate  quantitative  low- 
dose  risk  estimates  because  different 
models  can  lead  to  a  very  wide  range  of 
resuhs,  and  there  is  currently  no  basis, 
generally,  to  choose  among  them. 
Sufficient  information  to  choose  leads  to 
a  biologically  based  or  case-specific 
model.  In  cases  of  nonlinearity.  the  risk 
is  not  extrapolated  as  a  probability  of  an 
effect  at  low  doses.  A  margin  of 
exposure  analysis  is  used,  as  described 
below,  to  evaluate  concern  for  levels  of 
exposure.  The  margin  of  exposure  is  the 
LEDio  or  other  point  of  departure 
divided  by  the  environmental  exposure 
of  interest.  The  EPA  does  not  generally 
try  to  distinguish  between  modes  of 
action  that  might  imply  a  "true 
threshold"  from  others  with  a  nonlinear 
dose  response  relationship.  Except  in 
unusual  cases  where  extensive 
information  is  available,  it  is  not 
possible  to  distinguish  between  these 
empirically. 

The  environmental  exposures  of 
interest,  for  which  margins  of  exposure 
are  estimated,  may  be  actual  or 
projected  future  levels.  The  risk 
manager  decides  whether  a  given 


margin  of  exposure  is  acceptable  under 
applicable  management  policy  criteria. 
The  risk  assessment  provides 
supporting  information  to  assist  the 
decisionmaker. 

The  EPA  often  conducts  margin  of 
exposure  analyses  to  accompany 
estimates  of  reference  doses  or 
concentrations  (RfD,  RfC)  for  noncancer 
endpoints.*  The  procedure  for  a  margin 
of  exposure  analysis  for  a  response 
related  to  carcinogenicity  is 
ofwrationally  analogous,  the  difference 
being  that  a  threshold  of  cancer 
response  is  not  necessarily  presumed.  If, 
in  a  particular  case,  the  evidence 
indicates  a  threshold,  as  in  the  case  of 
carcinogenicity  being  secondary  to 
another  toxicity  that  has  a  threshold,  the 
margin  of  exposure  analysis  for  the 
toxicity  is  the  same  as  is  done  for  a 
noncancer  endpoint,  and  an  RfD  or  RfC 
for  that  toxicity  also  may  be  estimated 
and  considered  in  cancer  assessment. 

The  analogy  between  margin  of 
exposure  analysis  for  noncancer  and 
cancer  responses  begins  with  the 
analogy  of  points  of  departure;  for  both 
it  is  an  effect  level,  either  LEDio  or  other 
point  (presented  as  a  human  equivalent 
dose  or  concentration),  as  data  support. 
For  cancer  responses,  when  animal  data 
are  used,  the  point  of  departure  is  a 
human  equivalent  dose  or  concentration 
arrived  at  by  interspecies  dose 
adjustment  or  toxicokinetic  analysis  It 
is  likely  that  many  of  the  margin  of 
exposure  analyses  for  cancer  will  be  for 
responses  other  than  tumor  incidence. 
This  is  because  the  impetus  for 
considering  a  carcinogen  it  agent  to  have 
a  nonlinear  dose  response  will  be  a 
conclusion  that  there  is  sufficient 
evidence  to  support  that  view,  and  this 
evidence  will  often  be  information 
about  a  response  that  is  a  precursor  to 
tumors. 

To  support  a  risk  manager's 
consideration  of  the  margin  of  exposure 
information  is  provided  in  a  risk 
assessment  about  current  understandmg 
of  the  phenomena  that  may  be  occurring 
as  dose  (exposure)  decreases 
substantially  below  the  observed  data. 
The  goal  is  to  provide  as  much 
information  as  possible  about  the  risk 
reduction  that  accompanies  lowering  of 
exposure.  To  this  end,  some  important 
points  to  address  include: 


••An  RfP  or  RfC  is  an  estioiate  with  uncertainty 
spanning  peihap?  an  order  of  magnitude  ol  03. Iv 
exposure  to  the  hurrai.  population  (including 
sensilivp  sut>groupsl  thai  ;«  an'iDpaled  ;o  be 
without  appre<-;aBlp  delft oriDus  effect.*,  during  a 
lifetime.  1;  is  arrived  at  by  divldinj,;  empir.cai  daia 
on  effects  by  iinceriamty  facto.'s  ih.-;  consider  in'?t 
and  infjaspecie^  varL.itiihiv.  r-xiont  of  data  on  di'i 
importa.it  r  hrririic  exposuie  loxici:;.  endpoin!?.  ir.d 
availability  of  cbronir  as  oppos*-a  to  subchronic 
data. 
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•  The  slope  of  the  observed  dose 
response  relationship  at  the  point  of 
departure  and  its  uncertainties  and 
implications  for  risk  reduction 
associated  with  exposure  reduction  (a 
shallow  slope  suggests  less  reduction 
than  a  steep  slope), 

•  The  nature  of  the  response  used  for 
the  dose  response  assessment, 

•  The  nature  and  extent  of  human 
variability  in  sensitivity  to  the 
phenomena  involved, 

•  Persistence  of  the  agent  in  the  body, 

•  Human  sensitivity  to  the 
phenomena  as  compared  with 
experimental  animals. 

As  a  default  assumption  for  two  of 
these  points,  a  factor  of  no  less  than  10- 
fold  each  may  be  employed  to  account 
for  human  variability  and  for 
interspecies  differences  in  sensitivity 
when  humans  may  be  more  sensitive 


than  animals.  When  humans  are  found 
to  be  less  sensitive  than  animals,  a 
default  factor  of  no  smaller  than  a  1/10 
fraction  may  be  employed  to  account  for 
this.  If  any  information  about  human 
variability  or  interspecies  differences  is 
available,  it  is  used  instead  of  the 
default  or  to  modify  it  as  appropriate.  In 
the  case  of  analysis  based  on  human 
studies,  obviously,  interspecies 
differences  are  not  a  factor.  It  should  be 
noted  that  the  dose  response 
relationship  and  inter-  or  intraspecies 
variabihty  in  sensitivity  are 
independent.  That  is,  reduction  of  dose 
reduces  risk;  it  does  not  change 
variability.  To  support  consideration  of 
acceptability  of  a  margin  of  exposure  by 
the  risk  manager,  the  assessment 
considers  all  of  the  hazard  and  dose 
response  factors  together;  hence,  the 
factors  for  inter-  and  intraspecies 


differences  alone  are  not  to  be 
considered  a  default  number  for  an 
acceptable  margin  of  exposure.  (See 
Section  1.3.2.5.) 

It  is  appropriate  to  provide  a  graphical 
representation  of  the  data  and  dose 
response  modeling  in  the  observed 
range,  also  showing  exposure  levels  of 
interest  to  the  decisionmaker.  (See 
figure  3-1.)  In  order  to  provide  a  frame 
of  reference,  by  way  of  comparison,  a 
straight  line  extrapolation  may  be 
displayed  to  show  what  risk  levels 
would  be  associated  with  decreasing 
dose,  if  the  dose  response  were  linear. 
If  this  is  done,  the  clear  accompanying 
message  is  that,  in  this  case  of 
nonlinearity,  the  response  falls 
disprof>ortionately  with  decreasing 
dose. 
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Unear  and  Nonlinear.  Both  linear  and 
nonlinear  procedures  may  be  used  in 
particular  cases.  If  a  mode  of  action 
analysis  finds  substantial  support  for 
differing  modes  of  action  for  different 
tumor  sites,  an  appropriate  procedure  is 
used  for  each.  Both  procedures  may  also 
be  appropriate  to  discuss  implications 
of  complex  dose  response  relationships. 
For  example,  if  it  is  apparent  that  an 
agent  is  both  DNA  reactive  and  is  highly 
active  as  a  promotor  at  high  doses,  and 
there  are  insufficient  data  for  modeling, 
both  linear  and  nonlinear  default 
procedures  may  be  needed  to  decouple 
and  consider  the  contribution  of  both 
phenomena. 

3.1.3.  Use  of  Toxicity  Equivalence 
Factors  and  Relative  Potency  Estimates 

A  toxicity  equivalence  fac:tor  (TEF) 
procedure  is  one  used  (o  derive 
quantitative  dose  response  estimates  for 
agents  that  are  members  of  a  category  or 
class  of  agents.  TEI-'s  are  based  on 
shared  characteristics  that  can  be  used 
to  order  the  class  members  by 
carcinogenic  potency  when  cancer 
bioassay  data  are  inadequate  for  this 
purpose  (US.  EPA.  1991c).  I'he  ordering 
is  by  reference  to  the  characteristics  and 
potency  of  a  well-studied  member  or 
members  of  the  class.  Other  class 
members  are  indexed  to  the  reference 
agent(s)  by  one  or  nu)re  shared 
characteristics  to  generate  their  TEFs. 
The  ITIFs  are  usually  indexed  at 
increments  of  a  factor  of  10.  Very  good 
data  may  pjsrmit  a  smaller  increment  to 
be  used.  Shared  characteristics  that  may 
be  used  are,  for  lixatnple,  r»!<:eptur- 
binding  characteristics,  results  of  assays 
of  biological  .ictivity  related  to 
can:inogenicity,  or  structure-a«:tivity 
relationships. 

^']^'s  are  generated  and  used  for  the 
limited  purpose  of  a.ssessment  of  agents 
or  mixtures  of  agents  in  environmental 
media  when  better  data  an;  not 
available.  When  bettor  data  become 
available  for  an  agent,  its  TE-IE'  should  be 
replaced  or  revised.  Crituria  for 
constructing  TEFs  are  given  in  U.S.  VA'A 
(19911)1    The  critnria  call  for  data  that 
are  adequate  to  support  summing  doses 
of  the  agents  in  mixtures.  I'o  date, 
adequate  data  to  support  use  of  TEF"s 
has  been  foimd  in  only  one  class  of 
compounds  (dioxins)  (U  S.  EPA.  19H9a) 

Relative  potencies  can  l»j  similarly 
derived  and  used  for  agents  with 
can:inogenicity  or  other  supporting 
data.  These  are  conceptually  similar  to 
TEFs.  but  they  are  less  firmly  based  in 
science  and  do  not  have  the  same  level 
of  data  to  support  them.  Thev  are  used 
only  when  there  is  no  better  alternativtv 


The  uncertainties  associated  with 
both  TEFs  and  relative  potencies  are 
explained  whenever  they  are  used. 

3.2.  Response  Data 

Response  data  for  analysis  inrrlude 
tumor  incidence  data  from  huuian  or 
animal  studies  as  well  as  data  on  other 
responses  as  they  relate  to  an  agent's 
carcinogenicity,  such  as  effe«;ts  on 
growth  control  processes  or  cell 
macromolecules  or  other  toxic  effects. 
Tumor  incidence  data  are  ordinarily  the 
basis  of  dose  response  assessment,  but 
other  response  data  can  augment  such 
assessment  or  provide  separate 
assessments  of  carcinogenicity  or  other 
important  effects. 

Data  on  carcinogenic  processes 
underlying  tumor  effects  may  be  used  to 
support  biologically  based  or  case- 
specific  models.  Other  options  for  such 
data  exi.st.  If  confidence  is  high  in  thg 
linkage  of  a  precursor  effect  and  the 
tumor  effect,  the  assessment  of  tumor 
incidence  may  be  extended  to  lower 
do.se  levels  by  linking  it  to  the 
assessment  of  the  precursor  effect 
(.Swentxjrg  et  al..  1987).  Even  if  a 
quantitative  link  is  not  appropriate,  the 
assessment  for  a  precursor  effect  may 
provide  a  view  of  the  likely  shape  of  the 
do.se  respon.si)  curve  tor  tumor  incidence 
below  the  range  of  tumor  observation 
(C;ohen  and  EJIwein,  1990;  Choy   1993). 
If  responses  other  than  tumor  incidence 
are  regarded  .is  better  representations  oi 
the  can:inog»;iiicity  of  the  agent,  they 
may  be  used  in  lieu  of  tumor  responses. 
For  example,  if  it  is  concluded  that  the 
carcinogenic  effect  is  secondary  to 
another  toxic  effect,  the  dose  response 
for  the  other  effect  will  likely  be  more 
pertinent  for  risk  as.sessment.  As 
another  example,  if  disruption  of 
hormone  activity  is  the  key  mode  of 
action  of  an  agent,  data  on  hormone 
activity  may  h«;  used  in  lieu  of  tumor 
incidence  data. 

If  adequate  positive  human 
epidemiologic  response  data  are 
available,  they  provide  an  advantageous 
basis  for  analysis  sinc;e  concerns  about 
interspecies  extrapolation  do  not  arise. 
Adequacy  of  human  exposure  data  for 
quantification  is  an  important 
((jnsideration  in  deciding  whether 
epidemiologic  data  are  the  best  basis  for 
analysis  in  a  particular  ca.se.  If  adequate 
exposure  data  exist  in  a  well-designed 
and  well-conducted  epidemiologic 
study  that  dt»tects  no  effects,  it  may  be 
possible  to  obtain  an  upper-bound 
estimate  of  the  potential  human  risk  to 
provide  a  check  on  plausibility  of 
available  estimates  based  on  animal 
tumor  or  other  responses,  e.g.,  do 
confidence  limits  on  one  overlap  the 
point  estimate  of  the  other? 


When  animal  studies  are  used, 
response  data  from  a  spec:ies  that 
responds  most  like  humans  should  be 
used  if  information  to  this  effect  exists. 
If  this  is  unknown  and  an  agent  has 
been  tested  in  several  experiments 
involving  different  animal  species, 
strains,  and  sexes  at  several  doses  and 
different  routes  of  exposure,  all  of  the 
data  sets  are  considered  and  compared, 
and  a  judgment  is  made  as  to  the  data 
to  be  used  to  best  represent  the  observed 
data  and  important  biological  features 
such  as  mode  of  action.  Appropriate 
options  for  presenting  results  include: 

•  Use  of  a  single  data  set. 

•  Combining  data  from  different 
experiments  (Stiteler  el  al.,  1993;  Vater 
etal..  1993). 

•  Showing  a  range  of  results  from 
more  than  one  data  set, 

•  Showing  results  from  analy.si.  of 
more  than  one  statistically  significjint 
tumor  response  based  on  diffeii  4;.; 
modes  of  action. 

•  Representing  total  response  in  a 
single  experiment  by  combining  nnimals 
with  statistically  sigiiificnn*  tumors  at 
more  than  one  site,  or 

•  A  combination  of  these  options. 
The  approach  judged  to  best  represent 

the  data  is  presented  with  the  rationale 
for  the  judgment,  including  the 
biological  and  statistical  considerations 
involved.  The  following  are  some  points 
to  consider: 

•  Quality  of  study  protocol  and 
execution. 

•  Proportion  of  malignant  neoplasms, 

•  Latency  of  onset  of  neoplasia, 

•  Number  of  data  points  to  define  the 
relationship  of  dose  and  response, 

•  Background  incidence  in  test 
animal, 

•  Differences  in  range  of  response 
among  species,  sexes,  strains, 

•  Most  sensitive  responding  species, 
and 

•  Availability  of  data  on  related 
pre<:ursor  events  to  tumor  development. 

Analyses  of  carcinogenic  effects  other 
than  tumor  incidence  are  similarly 
presented  and  evaluated  for  their 
contribution  to  a  best  judgment  on  how 
to  represent  the  biological  data  for  dose 
response  assessment. 

3.3.  Dose  Data 

Whether  animal  experiments  or 
epidemiologic  studies  are  the  sources  of 
data,  questions  need  to  be  addressed  in 
arriving  at  an  appropriate  measure  of 
dose  for  the  anticipated  environmental 
exposure.  Among  these  are: 

•  Whether  the  dose  is  expressed  as  an 
environmental  concentration,  applied 
dose,  or  delivered  dose  to  the  target 
organ. 
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•  Whether  the  dose  is  expressed  in 
terms  of  a  parent  compound,  one  or 
more  metabolites,  or  both, 

•  The  impact  of  dose  patterns  ajid 
timing  where  significant. 

•  Conversion  from  animal  to  human 
doses,  where  animal  data  are  used,  and 

•  The  conversion  metric  between 
routes  of  exposure  where  necessary  and 
appropriate. 

In  practice,  there  may  be  little  or  no 
information  on  the  concentration  or 
identity  of  the  active  form  at  a  target; 
being  able  to  compare  the  applied  and 
delivered  doses  between  routes  and 
species  is  the  ideal,  but  is  rarely 
attained.  Even  so.  the  objective  is  to  use 
available  data  to  obtain  as  close  to  a 
measure  of  internal  or  delivered  dose  as 
possible. 

The  following  discussion  assumes 
that  the  analyst  will  have  data  of 
varying  detail  in  different  cases  about 
toxicokinetics  and  metabolism. 
Discussed  below  are  approaches  to  basic 
data  that  are  most  frequently  available, 
as  well  as  approaches  and  judgments  for 
improving  die  analysis  based  on 
additional  data.  The  estimation  of  dose 
in  human  studies  is  tailored  to  the  form 
of  dose  data  available. 

3.3.1.  Interspecies  Adjustment  of  Dose 

When  adequate  data  are  available,  the 
doses  used  in  animal  studies  can  be 
adjusted  to  equivalent  human  doses 
using  toxicokinetic  information  on  the 
particular  agent.  The  methods  used 
should  be  tailored  to  the  nature  of  the 
data  on  a  case-by-case  basis.  In  rare 
cases,  it  may  also  be  possible  to  make 
adjustments  based  on  toxicodynamic 
considerations.  In  most  cases,  however, 
there  are  insufficient  data  available  to 
compare  dose  between  species.  In  these 
cases,  the  estimate  of  human  equivalent 
dose  is  based  on  science  policy  default 
assumptions.  The  defaults  described 
below  are  modified  or  replaced 
whenever  better  comparative  data  on 
toxicokinetic  or  metabolic  relationships 
are  available.  The  availability  and 
discussion  of  the  latter  also  may  permit 
reduction  or  discussion  of  uncertainty 
in  the  analysis. 

For  oral  exposure,  the  default 
assumption  is  that  delivered  doses  are 
related  to  applied  dose  by  a  power  of 
body  weight.  This  assumption  rests  on 
the  similarities  of  mammalian  anatomy, 
physiology,  and  biochemistry  generally 
observed  across  species.  This 
assumption  is  more  appropriate  at  low 
applied  dose  concentrations  where 
sources  of  nonlinearity,  such  as 
saturation  or  induction  of  enzyme 
activity,  are  less  likely  to  occur.  To 
derive  an  equivalent  human  oral  dose 
from  animal  data,  the  default  procedure 


is  to  scale  daily  applied  doses 
experienced  for  a  lifetime  in  proportion 
to  body  weight  raised  to  the  0.75  power 
(W°  ■'5).  Equating  exposure 
concentrations  in  parts  per  million  units 
for  food  or  water  is  an  alternative 
version  of  the  same  defauh  procedure 
because  daily  intakes  of  these  are  in 
proportion  to  WO".  The  rationale  for 
this  factor  rests  on  the  empirical 
observation  that  rates  of  physiological 
processes  consistently  tend  to  maintain 
proportionality  with  W<"5.  A  more 
extensive  discussion  of  the  rationale 
and  data  supporting  the  Agency's 
adoption  of  this  scaling  factor  is  in  U.S. 
EPA,  1992b.  Information  such  as  blood 
levels  or  exposure  biomarkers  or  other 
data  that  are  available  for  interspecies 
comparison  are  used  to  improve  the 
analysis  when  possible. 

The  default  prbcedure  to  derive  an 
human  equivalent  concentration  of 
inhaled  particles  and  gases  is  described 
in  U.S.  EPA  (1994)  and  Jarabek 
(1995a,b).  The  methodology  estimates 
respiratory  deposition  of  inhaled 
particles  and  gases  and  provides 
methods  for  estimating  internal  doses  of 
gases  with  different  absorption 
characteristics.  The  method  is  able  to 
incorporate  additional  toxicokinetics 
and  metabolism  to  improve  the  analysis 
if  such  data  are  available. 

3.3.2.  Toxicokinetic  Analyses 

Physiologically  based  mathematical 
models  are  potentially  the  most 
comprehensive  way  to  account  for 
toxicokinetic  processes  affecting  dose. 
Models  build  on  physiological 
compartmental  modeling  and  attempt  to 
incorporate  the  dynamics  of  tissue 
perfusion  and  the  kinetics  of  enzymes 
involved  in  metabolism  of  an 
administered  compound. 

A  comprehensive  model  requires  the 
availability  of  empirical  data  on  the 
carcinogenic  activity  contributed  by 
parent  compound  and  metabolite  or 
metabolites  and  data  by  which  to 
compare  kinetics  of  metabolism  and 
elimination  between  species.  A 
discussion  of  issues  of  confidence 
accompanies  presentation  of  model 
results  (Monro.  1992).  This  includes 
considerations  of  model  validation  and 
sensitivity  analysis  that  stress  the 
predictive  performance  of  the  model. 
When  a  delivered  dose  measure  is  used 
in  animal  to  human  extrapolation  of 
dose  response  data,  the  assessment 
should  discuss  the  confidence  in  the 
assumption  that  the  toxicodynamics  of 
the  target  tissue(s)  will  be  the  same  in 
both  species.  Toxicokinetic  data  can 
improve  dose  response  assessment  by 
accounting  for  sources  of  change  in 
proportionality  of  applied  to  internal  or 


delivered  dose  at  various  levels  of 
applied  dose.  Many  of  the  sources  of 
potential  nonlinearity  involve  saturation 
or  induction  of  enzymatic  processes  at 
high  doses.  An  analysis  that  accounts 
for  nonhnearity  (for  instance,  due  to 
enzyme  saturation  kinetics)  can  assist  in 
avoiding  overestimation  or 
underestimation  of  low  dose  response 
otherwise  resulting  from  extrapolation 
from  a  subUnear  or  supralinear  part  of 
the  experimental  dose  response  curve 
(Gillette,  1983).  Toxicokinetic  processes 
tend  to  become  linear  at  low  doses,  an 
expectation  that  is  more  robust  than 
low-dose  linearity  of  response  (Hattis, 
1990).  Accounting  for  toxicokinetic 
nonlinearities  allows  better  description 
of  the  shape  of  the  curve  at  relatively 
high  levels  of  dose  in  the  range  of 
observation,  but  cannot  determine 
linearity  or  nonlinearity  of  response  at 
low  dose  levels  (Lutz,  1990a;  Swenberg 

et  al..  1987). 

Toxicokinetic  modeUng  resuUs  may 
be  presented  as  the  preferred  method  of 
estimating  human  equivalent  dose  or  in 
parallel  discussion  with  default 
assumptions  depending  on  relative 
confidence  in  the  modeling. 

3.3.3.  Route-to-Route  Extrapolation 

Judgments  frequently  need  to  be  made 
about  the  carcinogenicity  of  an  agent 
through  a  route  of  expKJsure  different 
than  the  one  in  the  underiying  studies. 
For  example,  exposures  of  interest  may 
be  through  inhalation  of  an  agent  tested 
primarily  through  animal  feeding 
studies  or  through  ingestion  of  an  agent 
that  showed  positive  results  in  human 
occupational  studies  from  inhalation 

exposure. 

Route-to-route  extrapolation  has  botri 
qualitative  and  quantitative  aspects.  For 
the  qualitative  aspect,  the  assessor 
weighs  the  degree  to  which  positive 
results  through  one  route  of  exposure  in 
human  or  animal  studies  support  a 
judgment  that  similar  results  would 
have  been  observed  in  appropriate 
studies  using  the  route  of  exposure  of 
interest.  In  general,  confidence  in 
making  such  a  judgment  is  strengthened 
when  the  tumor  effects  are  observed  at 
a  site  distant  from  the  portal  of  entry 
and  when  absorption  through  the  route 
of  exposure  of  interest  is  similar  to 
absorption  via  the  tested  routes.  In  the 
absence  of  contrary  data,  the  qualitative 
default  assumption  is  that,  if  the  agent 
is  absorbed  by  a  route  to  give  an  internal 
dose,  it  may  be  carcinogenic  by  that 
route.  (See  section  2.7.1.) 

When  a  qualitative  extrapolation  can 
be  supported,  quantitative  extrapolation 
may  still  be  problematic  in  the  absence 
of  adequate  data.  The  differences  in 
biological  processes  among  routes  of 
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exposure  (oral,  inhalation,  dermal)  can 
be  great  because  of,  for  example,  first- 
pass  effects  and  differing  results  from 
different  exposure  patterns.  There  is  no 
generally  applicable  method  for 
accounting  for  these  differences  in 
uptake  processes  in  quantitative  route- 
to-route  extrapolation  of  dose  response 
data  in  the  absence  of  good  data  on  the 
agent  of  interest.  Therefore,  route-to- 
route  extrapolation  of  do.se  data  relies 
on  a  case-by-case  analysis  of  available 
data.  When  good  data  on  the  agent  it.self 
are  limited,  an  extrapolation  analysis 
can  be  based  on  expectations  from 
physical  and  chemical  properties  of  the 
agent,  properties  and  route-specific  data 
on  structurally  analogous  compounds, 
or  in  vitro  or  in  vivo  uptake  data  on  the 
agent.  Route-to-route  uptake  models 
may  be  applied  if  model  parameters  are 
suitable  for  the  compound  of  interest. 
Such  models  are  currently  considered 
interim  methods:  further  model 
development  and  validation  is  awaiting 
the  development  of  more  extensive  data 
(see  generally.  Oerrity  and  Henry,  1990). 
For  screening  or  hazard  ranking,  route- 
to-route  extrapolation  may  be  based  on 
assumed  quantitative  comparability  as  a 
default,  as  long  as  it  is  reationable  to 
assume  absorption  by  compared  routes. 
When  route-to-route  extrapolation  is 
used,  the  a.ssessor's  degree  of  confidence 
in  both  the  qualitative  and  quantitative 
extrapolation  should  be  discussed  in  the 
iissessment  and  highlighted  in  the  dose 
respon.se  characterization. 

3.3.4.  Dose  Averaging 

The  cumulative  dose  re<:eived  over  a 
lifetime,  expressed  as  lifetime  average 
daily  dose,  is  generally  considered  an 
appropriate  default  measurt)  of  exposure 
to  a  can:inogen  (Monro,  1992).  The 
assumption  is  made  that  a  high  dose  of 
a  carcinogen  re«:eived  over  a  short 
period  of  time  is  equivalent  to  a 
corresponding  low  dose  spread  over  a 
lifetime.  While  this  is  a  rtiasonable 
default  assumption  based  on  theoretical 
i:onsiderations,  departures  from  it  are 
expected.  Another  approa«:h  is  needed 
in  some  ca.ses.  such  as  when  dose-rate 
effects  are  noted  (eg.,  formaldehyde). 
Cumulative  dose  may  be  replaced,  as 
appropriate  and  justified  by  the  data, 
with  other  do.se  measures.  In  such  cases, 
modifications  to  the  default  a.ssuniption 
are  made  to  take  account  of  these 
effe<:ts;  the  rationale  for  the  selet;ted 
approach  is  explained. 

in  cases  where  a  mode  of  action  or 
other  feature  of  the  biology  has  been 
identified  that  has  .spe<:ial  dose 
implications  for  sensitive 
subpopulations  (e.g.,  differential  offe<:ts 
by  sex  or  disproportionate  impacts  of 
early-life  exposure),  these  are  explained 


and  are  recorded  to  guide  exposure 
a.ssessment  and  risk  characterization. 
Special  problems  arise  when  the  human 
exposure  situation  of  concern  suggests 
exposure  regimens  (e.g.,  route  and 
dosing  schedule)  that  are  substantially 
different  from  those  used  in  the  relevant 
animal  studies.  These  issues  are 
explored  and  pointed  out  for  attention 
in  the  exposure  assessment  and  risk 
characterization. 

3  4.  Discussion  of  Uncertainties 

The  exploration  of  significant 
uncertainties  in  data  for  dose  and 
response  and  in  extrapolation 
procedures  is  part  of  the  assessment. 
The  presentation  distinguishes  between 
model  uncertainty  and  parameter 
uncertainty.  Model  uncertainty  is  an 
uncertainty  about  a  basic  biological 
question.  For  example,  a  default,  linear 
dose  response  extrapolation  may  have 
been  made  based  on  tumor  and  other 
key  evidence  supporting  the  view  that 
the  model  for  an  agent's  mode  of  action 
is  a  DNA-reactive  process.  Discussion  of 
the  confidence  in  the  extrapolation  is 
appropriately  done  qualitatively  or  by 
showing  results  for  alternatives  that  are 
equally  plausible.  It  is  not  useful,  for 
example,  to  conduct  quantitative 
uncertainty  analysis  running  muitipie 
forms  of  linear  models.  This  would 
obviate  the  function  of  the  policy 
default. 

Parameter  uncertainties  deal  with 
numbers  representing  statistical  or 
analytical  measures  of  variance  or  error 
in  data  or  estimates.  Uncertainties  in 
parameters  are  described  quantitatively, 
if  practicable,  through  sensitivity 
analysis  and  statistical  uncertainty 
analysis.  With  the  recent  expansion  of 
readily  available  computing  capacity, 
computer  methods  are  being  adapted  to 
create  simulated  biological  data  that  are 
comparable  with  observed  information. 
These  simulations  can  be  used  for 
sensitivity  analysis,  for  example,  to 
analyze  how  small,  plausible  variations 
in  the  observed  data  could  affect  dose 
response  estimates.  These  simulations 
can  also  provide  information  about 
experimental  uncertainty  in  dose 
response  estimates,  including  a 
distribution  of  estimates  that  are 
compatible  with  the  observed  data. 
Because  these  simulations  are  based  on 
the  observed  data,  they  cannot  assist  in 
evaluating  the  extent  to  which  the 
observed  data  as  a  whole  are 
idiosyncratic  rather  than  typical  of  the 
true  situation.  If  quantitative  analysis  is 
not  possible,  significant  parameter 
uncertainties  are  described 
qualitatively.  In  either  case,  the 
discussion  highlights  uncertainties  that 
are  specific  to  the  agent  being  assessed, 


as  distinct  from  those  that  are  generic  to 
most  assessments. 

Estimation  of  the  applied  dose  in  a 
human  study  has  numerous 
uncertainties  such  as  the  exposure 
fluctuations  that  humans  experience 
compared  with  the  controlled  exposures 
received  by  animals  on  test.  In  a 
prospective  cohort  study,  there  is 
opportunity  to  monitor  exposure  and 
human  activity  patterns  for  a  period  of 
time  that  supports  estimation  of  applied 
dose  (U.S.  EPA.  1992a).  In  a 
retrospective  study,  exposure  may  be 
based  on  monitoring  data  but  is  often 
based  on  human  activity  patterns  and 
levels  reconstructed  from  historical 
data,  contemporary  data,  or  a 
combination  of  the  two.  Such 
reconstruction  is  accompanied  by 
analysis  of  uncertainties  considered 
with  sensitivity  analysis  in  the 
estimation  of  dose  (Wyzga,  1988;  U.S. 
EPA,  1986a).  These  uncertainties  can 
also  be  assessed  for  any  confounding 
factor  for  which  a  quantitative 
adjustment  of  dose  response  data  is 
made  (U.S.  EPA,  1984). 

3.5.  Technical  Dose  Response 
Characterization 

As  with  hazard  characterization,  the 
dose  response  characterization  serves 
the  dual  purposes  of  presenting  a 
technical  characterization  of  the 
assessment  results  and  supporting  the 
risk  characterization. 

The  characterization  presents  the 
results  of  analyses  of  dose  data,  of 
response  data,  and  of  dose  response. 
When  alternative  approaches  are 
plausible  and  persuasive  in  selecting 
dose  data,  response  data,  or 
extrapolation  procedures,  the 
characterization  follows  the  alternative 
paths  of  analysis  and  presents  the 
results.  The  discussion  covers  the 
question  of  whether  any  should  be 
preferred  over  others  because  it  (or  they) 
better  represents  the  available  data  or 
corresponds  to  the  view  of  the 
mechanism  of  action  developed  in  the 
hazard  assessment.  The  results  for 
different  tumor  types  by  sex  and  species 
are  provided  along  with  the  one(s) 
preferred.  Similarly,  results  for 
responses  other  than  tumor  incidence 
are  shown  if  appropriate. 

Numerical  dose  response  estimates 
are  presented  to  one  significant  figure. 
Numbers  are  qualified  as  to  whether 
they  represent  central  tendency  or 
upper  bounds  and  whether  the  method 
used  is  inherently  more  likely  to 
overestimate  or  underestimate  (Krewski 
et  al.,  1984). 

In  cases  where  a  mode  of  action  or 
other  feature  of  the  biology  has  been 
identified  that  has  special  implications 


for  early-life  exposure,  differential 
effects  by  sex,  or  other  concerns  for 
sensitive  subpopulations,  these  are 
explained.  Similarly,  any  expectations 
that  high  dose-rate  exposures  may  alter 
the  risk  picture  for  some  portion  of  the 
population  are  described.  These  and 
other  perspectives  are  recorded  to  guide 
exposure  assessment  and  risk 
characterization.  Whether  the  lifetime 
average  daily  dose  or  another  measure 
of  dose  should  be  considered  for 
differing  exposure  scenarios  is 
discussed. 

Uncertainty  analyses,  qualitative  or 
quantitative  if  possible,  are  highlighted 
in  the  characterization. 

The  dose  response  characterization 
routinely  includes  the  following,  as 
appropriate  for  the  data  available: 

•  Identification  of  the  kinds  of  data 
available  for  analysis  of  dose  and 
response  and  for  dose  response 
assessment, 

•  Results  of  assessment  as  above, 

•  Explanation  of  analyses  in  terms  of 
quality  of  data  available, 

•  Selection  of  study/response  and 
dose  metric  for  assessment, 

•  Discussion  of  implications  of 
variability  In  human  susceptibility, 
including  for  susceptible  subpopulatlon, 

•  Applicability  of  results  to  varying 
exposure  scenarios — Issues  of  route  of 
exposure,  dose  rate,  frequency,  and 
duration, 

•  Discussion  of  strengths  and 
limitations  (uncertainties)  of  the  data 
and  analyses  that  are  quantitative  as 
well  as  qualitative,  and 

•  Special  Issues  of  interpretation  of 
data,  such  as: 

— Selecting  dose  data,  response  data, 

and  dose  response  approach(es), 
— Use  of  meta-analysis, 
— Uncertainty  and  quantitative 
uncertainty  analysis. 

4.  Technical  Exposure  Characterization 

Guidelines  for  exposure  assessment  of 
carcinogenic  and  other  agents  are 
published  (U.S.  EPA.  1992a)  and  are 
used  In  conjunction  with  these  cancer 
risk  assessment  guidelines.  Presentation 
of  exposure  descriptors  Is  a  subject  of 
discussion  in  EPA  risk  characterization 
guidance  (U.S.  EPA.  1995).  The 
exposure  characterization  is  a  technical 
characterization  that  presents  the 
assessment  results  and  supports  risk 
characterization. 

The  characterization  provides  a 
statement  of  purpose,  scope,  level  of 
detail,  and  approach  used  in  the 
assessment,  identifying  the  exposure 
scenario(s)  covered.  It  estimates  the 
distribution  of  exposures  among 
members  of  the  exposed  population  as 
the  data  permit.  It  identifies  and 


compares  the  contribution  of  different 
sources  and  routes  and  pathways  of 
exposure.  Estimates  of  the  magnitude, 
duration,  and  frequency  of  exposure  are 
included  as  available  monitoring  or 
modeling  results  or  other  reasonable 
methods  permit.  The  strengths  and 
limitations  (uncertainties)  of  the  data 
and  methods  of  estimation  are  made 
clear. 

The  exposure  characterization 
routinely  includes  the  following,  as 
appropriate  and  possible  for  the  data 
available: 

•  Identification  of  the  kinds  of  data 
available, 

•  Results  of  assessment  as  above, 

•  Explanation  of  analyses  in  terms  of 
quality  of  data  available, 

•  Uncertainty  analyses  as  discussed 
in  Exposure  Assessment  Guidelines, 
distinguishing  uncertainty  from 
variability,  and 

•  Explanation  of  derivation  of 
estimators  of  "high  end"  or  central 
tendency  of  exposure  and  their 
appropriate  use. 

5.  Risk  Characterization 

5.1.  Purpose 

The  risk  characterization  process 
includes  an  integrative  analysis 
followed  by  a  presentation  In  a  Risk 
Characterization  Summary,  of  the  major 
results  of  the  risk  assessment.  The  Risk 
Characterization  Summary  is  a 
nontechnical  discussion  that  minimizes 
the  use  of  technical  terms.  It  is  an 
appraisal  of  the  science  that  supports 
the  risk  manager  in  making  public 
health  decisions,  as  do  other 
decisionmaking  analyses  of  economic, 
social,  or  technology  Issues.  It  also 
serves  the  needs  of  other  interested 
readers.  The  summary  is  an  Information 
resource  for  preparation  of  risk 
communication  information,  but  being 
somewhat  technical,  is  not  itself  the 
usual  vehicle  for  communication  with 
every  audience. 

The  Integrative  analysis  brings 
together  the  assessments  and 
characterizations  of  hazard,  dose 
response,  and  exposure  to  make  risk 
estimate  for  the  exposure  scenarios  of 
interest.  This  analysis  is  generally  much 
more  extensive  than  the  Risk 
Characterization  Summary.  It  may  be 
peer-reviewed  or  subject  to  public 
comment  along  with  the  summary  in 
preparation  for  an  Agency  decision.  The 
integrative  analysis  may  be  titled 
differently  by  different  EPA  prt^rams 
(e.g.,  "Staff  Paper"  for  criteria  air 
pollutants),  but  it  typically  will  identify 
exposure  scenarios  of  interest  in  a 
decisionmaking  and  present  risk 
analyses  associated  with  them.  Some  of 


the  analyses  may  concern  scenarios  in 
several  media,  others  may  examine,  for 
example,  only  drinking  water  risks.  It 
also  may  be  the  document  that  contains 
quantitative  analyses  of  uncertainty. 

The  values  supported  by  a  risk 
characterization  throughout  the  process 
are  transparency  in  environmental 
decisionmaking,  clarity  in 
communication,  consistency  in  core 
assumptions  and  science  policies  from 
case  to  case,  and  reasonableness.  While 
it  is  appropriate  to  err  on  the  side  of 
protection  of  health  and  the 
environment  in  the  face  of  scientific 
uncertainty,  common  sense  and 
reasonable  application  of  assumptions 
and  policies  are  essential  to  avoid 
unrealistic  estimates  of  risk  (U.S.  EPA, 
1995).  Both  integrative  analyses  and  the 
Risk  Characterization  Summary  present 
an  integrated  and  balanced  picture  of 
the  analysis  of  the  hazard,  dose 
response,  and  exposure.  The  risk  analyst 
should  provide  summaries  of  the 
evidence  and  results  and  describe  the 
quality  of  available  data  and  the  degree 
of  confidence  to  be  placed  in  the  risk 
estimates.  Important  features  include 
the  constraints  of  available  data  and  the 
state  of  knowledge,  significant  scientific 
issues,  and  significant  science  and 
science  policy  choices  that  were  made 
when  alternative  interpretations  of  data 
existed  (U.S.  EPA,  1995).  Choices  made 
about  using  default  assumptions  or  data 
in  the  assessment  are  explicitly 
discussed  in  the  course  of  analysis,  and 
if  a  choice  is  a  significant  issue,  it  is 
highlighted  in  the  siunmary. 

5.2.  Application 

Risk  characterization  is  a  necessary 
part  of  generating  any  Agency  report  on 
risk,  whether  the  report  is  preliminary 
to  support  allocation  of  resources 
toward  further  study  or  comprehensive 
to  support  regulatory  decisions.  In  the 
former  case,  the  detail  and 
sophistication  of  the  characterization 
are  appropriately  small  in  scale;  in  the 
latter  case,  appropriately  extensive. 
Even  if  a  document  covers  only  parts  of 
a  risk  assessment  (hazard  and  dose 
response  analyses  for  instance),  the 
results  of  these  are  characterized. 

Risk  assessment  is  an  iterative  process 
that  grows  in  depth  and  scope  in  stages 
from  screening  for  priority-making,  to 
preliminary  estimation,  to  fuller 
examination  in  support  of  complex 
regulatory  decisionmaking.  Default 
as.sumptlons  are  used  at  every  stage 
because  no  database  is  ever  complete, 
but  they  are  predominant  at  screening 
stages  and  are  used  less  as  more  data  are 
gathered  and  incorporated  at  later 
stages.  Various  provisions  in  EFA- 
administered  statutes  require  decisions 
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bawui  on  findings  that  n;prfsent  all 
stages  of  iteration  Thert!  are  (lose  to  30 
provisions  within  the  major  statutes  that 
r»H^iiire  decisions  based  on  risk,  hazard, 
or  uxposur»!  assessment.  For  example, 
.Agency  review  of  pn;manufa«:turo 
notit;es  under  stir.tion  5  of  the  Toxir. 
Substances  ('ontrol  Act  relies  on 
s<.reening  an.dyses,  while  requirements 
for  industry  testing  under  section  4  of 
that  Aci  rely  on  preliminary  analyses  of 
risk  or  simply  of  exposunv  At  the  other 
extreme,  air  (jii.ility  i  riteri.i  under  the 
Ch«an  Air  Act  rest  on  a  rich  data 
(  ollection  rtMiuired  by  statute  to  undergo 
reassessment  every  few  years.  There  am 
provisions  that  rt!t|uir»!  ranking  of 
hazards  of  numerous  pollutants — by  its 
iiiiture  a  screening  level  of  analysis — 
and  other  provisions  that  re<]uire  a  full 
assessment  of  risk.  CI  veil  this  range  in 
the  scope  and  depth  of  analyses,  not  all 
risk  charac  terizations  can  or  should  be 
equal  in  coverage  or  ilepth   The  risk 
assessor  must  (.arefully  decide  which 
issues  in  a  partii;ular  as.sessment  are 
important  to  present  choosing  those 
that  are  noteworthy  in  their  impa<:t  on 
results.  For  example,  health  effect 
assessments  typically  rely  on  animal 
data  since  human  data  are  rarely 
available.  The  objective  of 
characterizjition  of  the  use  of  animal 
data  is  not  to  re«:ount  generic  issues 
about  inter|)reting  .ind  usinganim.il 
data.  Agency  guidance  ilocuments  cover 
these.  Instead,  the  objec  tive  is  to  (all  imt 
any  significant  issues  that  arose  within 
the  particular  assessment  being 
characterized  and  inform  the  reader 
about  significant  un(  ert.iinties  that 
affect  coiK.lusioiis. 

5.3  Presfintation  of  Risk 
Charnctehzation  Summary 

The  presentation  is  a  nonteihnical 
discussion  of  important  coiu:lusions, 
issues,  and  uncertainties  that  uses  the 
hazard,  dose-response,  exposure,  and 
integrative  analyses  for  technical 
support    The  primary  technical  supports 
within  the  risk  assessment  are  the 
hazard  characterization,  dose  response 
characteriz-afion.  and  exposure 
characteri/Jition  dest:ribed  in  this 
guideline    The  risk  characterization  is 
derived  from  those.  The  presentation 
should  fulfill  the  aims  outlined  in  the 
purpose  se<:tion  above. 

5.4  Contt^nt  of  Risk  Characterization 
Summary 

Specific  guidance  on  haz^ard,  dose 
response,  and  exposun;  characterization 
appears  in  previous  sections  Overall, 
the  risk  characterization  routinely 
includes  the  following,  capturing  the 
important  items  covered  in  hazard,  dose 


response,  and  exposure 
characteriz.ation. 

•  Primai7  conclusions  about  hazard, 
dose  response,  and  exposure,  including 
equally  plausible  alternatives, 

•  Nattire  of  key  supporting 
information  and  analytic  methods, 

•  Risk  estimates  and  their  attendant 
uncertainties,  including  key  uses  of 
default  assumptions  when  data  are 
missing  or  uncertain, 

•  Statement  of  the  extent  of 
extrapolation  of  risk  estimates  from 
observed  data  to  exposure  levels  of 
interest  (i.e..  margin  of  exposure)  and  its 
implications  for  certainty  or  uncertainty 
in  quaitifying  risk, 

•  Significant  strengths  and 
limitations  of  the  data  and  analyses, 
including  any  major  peer  reviewers' 
issues, 

•  Appropriate  comparison  with 
similar  F'PA  risk  analyses  or  common 
risks  with  which  people  may  be 
familiar,  and 

•  (.'omparison  with  assessment  of  the 
same  prtjblem  by  another  organization. 

Appendix  A 

This  ap|)endix  contains  several  general 
illustrations  of  weight  of  t;vidcncc  narratives. 
I:i  Hclcjition.  after  narrative  #5  is  an  example 
uf  ii  l)riefing  summary  format 

\AHRATJVE»1  Chlorinated  Alkene 
CAStXXX 

(:a\cer  hazard  si'mmary 

r,hl(jrinated  ulkenc  (cl-alkone)  is  likely  to 
tx!  (art.inogenic  to  humans  by  all  routes  of 
cxposun!.  The  weight  of  evidence  of  human 
<;ar<:in()genirity  of  cl-alkcne  Is  hased  on  (a) 
fin(iing.s  of  carcinogenicity  in  rats  and  mire 
of  txith  sexes  by  oral  and  inhalation 
ex|M)siires;  (b)  its  similarity  in  structure  to 
other  chlorinated  urganirs  that  are  known  to 
cause  liver  and  kidney  damage,  and  liver  and 
kidney  tumors  in  rats  and  mice;  (c) 
suggestive  evidence  of  a  possible  association 
t>etwt>fln  d-alkene  exposure  of  workers  in  the 
laundry  and  dry  cleaning  industries  and 
mcjeased  cancer  risk  in  a  number  of  organ 
systems;  and  (d)  human  and  animal  data 
indicating  that  rl-alkene  is  absortied  by  all 
niufes  of  exposure. 

In  comparison  with  other  agents 
(li>si)(nated  as  likely  carcinogens,  the  overall 
wt>ight  of  evidence  for  cl-alkene  places  it  at 
the  low  end  of  the  grouping.  This  is  because 
one  (.aiinot  .tttribute  observed  excess  cancer 
risk  in  exposed  workers  solely  to  cl-alkene 
.Vloreover  there  is  considrrflblo  scientific 
iincerlaintv  about  the  human  significance 
and  relevance  of  certain  rodent  tumors 
associated  with  exposure  to  cl-alkene  and 
other  chlorinated  orgaiiics,  but  insufficient 
evidence  about  mode  of  action  for  the  animal 
tumors   Hence,  the  human  relevance  of  the 
animal  evidence  of  carcinogenicity  relies  on 
■1  default  assumption  of  relevance 

There  is  no  clear  evidence  about  the  mode 
of  action  for  each  tumor  type  induced  in  rats 
and  mice.  Available  evidence  suggests  that 


cl -alkene  induces  cancer  mainly  by 
|)romofing  cell  grovrth  rather  ttian  via  direct 
mutagenic  action,  although  a  mutagenic 
mode  of  action  for  rat  kidney  tumors  cannot 
be  ruled  out.  The  dose  response  assessment 
should,  therefore,  adopt  both  default 
approaches,  nonlinear  and  linear.  It  is 
recognized  that  the  latter  approach  likely 
overestimates  risk  at  low  doses  if  the  mode 
of  action  is  primarily  growth-promoting.  This 
approach,  however,  may  be  useful  for 
screening  analyses. 

SUPPORTING  INFORMATION 

Human  Data 

A  number  of  epidemiologic  studies  of  dry 
cleaning  and  laundry  workers  that  have 
reported  elevated  incidences  of  lung,  cervix, 
esophagus,  kidney,  blood  and  lymphoid 
cancers.  Many  of  these  studies  are 
confounded  by  co-exposure  to  other 
petroleum  solvents,  making  them  limited  for 
determining  whether  the  observed  increased 
cancer  risks  are  causally  related  to  cl-alkene. 
The  only  investigation  of  dry  cleaning 
workers  with  no  known  exposure  to  other 
chemicals  did  not  evaluate  other 
confounding  factors  such  as  smoking,  alcohol 
consumption,  and  low  socioeconomic  status 
to  exclude  the  pHjssible  contribution  of  these 
factors  to  cancer  risks. 

Animal  Data 

The  cjircinogenic  potential  of  cl-alkene  has 
liecn  adequately  investigated  in  two  chronic 
studies  in  two  rodent  species,  the  first  study 
by  gavage  and  the  second  study  by 
inhalation.  Cl-alkene  is  carcinogenic  in  the 
liver  in  both  sexes  of  mice  when  tested  by 
either  route  of  exjjosure.  It  causes  marginally 
incTeased  incidcHces  of  mononuclear  cell 
leukemia  (MCL)  in  both  sexes  of  rats  and  low 
incidences  of  a  rare  kidney  tumor  in  male 
rats  by  inhalation.  No  increases  in  tumor 
incidence  were  found  in  rats  treated  with  cl- 
alkene  by  gavage.  This  rat  study  was 
considered  limited  tiecause  of  high  mortality 
of  the  animals. 

Although  cl-alkene  causes  increased 
incidences  of  tumors  at  multiple  sites  in  two 
rodent  species,  controversy  surrounds  each 
of  the  tumor  endpoints  concerning  their 
relevance  and/or  significance  to  humans  (see 
discussion  under  Mode  of  Action). 

Other  Key  Data 

Clalkene  is  a  member  of  a  class  of 
chlorinated  organics  that  often  cause  liver 
and  kidney  toxicity  and  carcinogenesis  in 
rodents.  Like  many  chlorinated 
hydrocartwns,  cl-alkene  itself  is  tested 
negative  in  a  battery  of  standard  genotoxicity 
tests  using  bacterial  and  mammalian  cells 
systems  including  human  lymphocytes  and 
fibroblast  cells.  There  is  evidence,  however, 
that  a  minor  metabolite  generated  by  an 
enzyme  found  in  rat  kidney  tissue  is 
mutagenic  This  kidney  metabolite  has  been 
hypothesized  to  be  related  to  the 
development  of  kidney  tumors  in  the  male 
rat.  This  metabolic  pathway  appears  to  be 
operative  in  the  human  kidney. 

Human  data  indicate  that  cl-alkene  is 
readily  absorbed  via  inhalation  but  to  a  much 
lesser  extent  by  skin  contact.  Animal  data 
show  that  cl-alkene  is  absorbed  well  by  the 
oral  route. 


MODE  OF  ACTION 

The  mechanisms  of  cl-alkene-induced 
mouse  liver  timiors  are  not  completely 
understood.  One  mechanism  has  been 
hypothesized  to  be  mediated  by  a  genotoxic 
epoxide  metabolite  generated  by  enzymes 
found  in  the  mouse  liver,  but  there  is  a  lack 
of  direct  evidence  in  support  of  this 
mechanism.  A  more  plausible  mechanism 
that  still  needs  to  be  further  defined  is  related 
to  liver  peroxisomal  proliferation  and 
toxicity  by  TCA  (trichloroacetic  acid),  a 
major  metabolite  of  cl-alkene.  However,  there 
are  no  definitive  data  indicating  that  TCA 
induces  peroxisomal  proliferation  in 
humans. 

The  mechanisms  by  which  cl-alkene 
induces  kidney  tumors  in  male  rats  are  even 
less  well  understood.  The  rat  kidney 
response  may  be  related  to  either  kidney 
toxicity  or  the  activity  of  a  mutagenic 
metabolite  of  the  parent  compound. 

The  human  relevance  of  cl-alkene-induced 
MCL  in  rats  is  unclear.  The  biological 
significance  of  marginally  increased 
incidences  of  MCL  nas  been  questioned  by 
some,  since  this  tumor  occurs  spontaneously 
in  the  tested  rat  strain  at  very  high 
background  rates.  On  the  other  hand,  it  has 
been  considered  by  others  to  be  a  true  finding 
because  there  was  a  decreased  time  to  onset 
of  the  disease  and  the  disease  was  more 
severe  in  treated  as  compared  with  untreated 
control  animals.  The  exact  mechanism  by 
which  cl-alkene  increases  incidences  of  MCL 
in  rats  is  not  known. 

Overall,  there  is  not  enough  evidence  to 
give  high  confidence  in  a  conclusion  about 
any  single  mode  of  action;  it  would  appear 
that  more  than  a  single  mode  operates  in 
different  rodent  tissues.  The  apparent  lack  of 
mutagenicity  of  cl-alkene  itself  and  its 
general  growth-promoting  effect  on  high 
background  tumors  as  well  as  its  toxicity 
toward  mouse  liver  and  rat  kidney  tissue 
support  the  view  that  its  predominant  mode 
of  action  is  cell  growth  promoting  rather  than 
mutagenic.  A  mutagenic  contribution  to  the 
renal  carcinogenicity  due  to  a  metabolite 
cannot  be  entirely  ruled  out. 

NARRATIVE  »2 


Unsaturated  Aldehyde 

CAS#XXX 

CANCER  HAZARD  SUMMARY 

The  potential  human  hazard  of  unsaturated 
aldehyde  (UA)  cannot  be  determined,  but 
there  are  suggestive  data  for  carcinogenicity. 

The  evidence  on  carcinogenicity  consists 
of  (a)  data  from  an  oral  animal  study  showing 
a  response  only  at  the  highest  dose  in  female 
rats,  with  no  response  in  males  and  (b)  the 
fact  that  other  low-molecular-weight 
aldehydes  have  shown  tumorigenicity  in  the 
respiratory  tract  after  inhalation.  The  one 
study  of  UA  effects  by  the  inhalation  route 
was  not  adequately  performed.  The  available 
evidence  is  too  limited  to  describe  human 
carcinogenicity  potential  or  support  dose 
response  assessment. 
SUPPORTING  INFORMATION 

Human  Data 

An  elevated  incidence  of  cancer  was 
reported  in  a  cohort  of  workers  in  a  chemical 


plant  who  were  exposed  to  a  mixture  of 
chemicals  including  UA  as  a  minor 
component  The  study  is  considered 
inadequate  because  of  the  small  size  of  the 
cohort  studied  and  the  lack  of  adequate 
exposure  data. 

Animal  Data 

In  a  long-term  drinking  water  study  in  rats, 
an  increased  incidence  of  adrenal  cortical 
adenomas  was  found  in  the  highest-dosed 
females.  No  other  significant  finding  was 
made.  The  oral  rat  study  was  well  conducted 
by  a  standard  protocol.  In  a  1-year  study  in 
hamsters  at  one  inhalation  dose,  no  tumors 
were  seen.  This  study  was  inadequate  duo  to 
high  mortality  and  consequent  short 
duration.  The  chemical  b  very  irritating  and 
is  a  respiratory  toxicant  in  mammals.  The 
animal  data  are  too  limited  for  conclusions 
to  be  drawn. 
Structural  Analogue  Data 

UA's  structural  analogues,  formaldehyde 
and  acetaldehyde,  both  have  carcinogenic 
effects  on  the  rat  respiratory  tract 

Other  Key  Data 

The  weight  of  results  of  mutagenicity  tests 
in  bacteria,  hingi,  fruit  flies,  and  mice  result 
in  an  overall  conclusion  of  not  mutagenic; 
UA  is  lethal  to  bacteria  to  a  degree  that  makee 
testing  difficult  and  test  results  difficult  to 
interpret.  The  chemical  is  readily  absorbed 
by  all  routes. 
MODE  OF  ACTION 

Data  are  not  sufficient  to  judge  whether 
there  is  a  carcinogenic  mode  of  action. 

NARRATIVE  93 

Alkene  Oxide 

CAS#XXX 

CANCER  HAZARD  SUMMARY 

Alkene  oxide  (AO)  should  be  dealt  with  as 
if  it  were  a  known  human  carcinogen  by  all 
routes  of  exposure.  Several  studies  in 
workers,  when  considered  together,  suggest 
an  elevated  risk  of  leukemia  and  lymphoma 
after  long-term  exposure  to  AO,  even  though 
no  single  study  conclusively  demonstrates 
that  AO  caused  the  cancer.  In  addition, 
animal  cancer  and  mutagenicity  studies  as 
well  as  short-term  tests  of  muta^genicity  have 
strongly  consistent  results  that  support  a 
level  of  concern  equal  to  having  conclusive 
human  studies. 

The  weight  of  evidence  of  human 
carcinogenicity  is  based  on  (a)  consistent 
evidence  of  carcinogenicity  of  AO  in  rats  and 
mice  by  both  oral  and  inhalation  exposure; 
(b)  studies  in  workers  that  taken  together 
suggest  elevated  risk  of  leukemia  and 
lymphoma  to  workers  exposed  to  AO  and 
show  genetic  damage  in  blood  lymphocytes 
in  exposed  workers;  (c)  mutagenic  effects  in 
numerous  test  systems  and  heritable  gene 
mutations  in  animals;  and  (d)  membership  in 
a  class  of  DNA-reactive  compounds  that  are 
regularly  observed  to  cause  cancer  in 
animals. 

Due  to  its  ready  absorption  by  all  routes  of 
exposure  and  rapid  distribution  throughout 
the  body.  AO  is  expected  to  pose  a  risk  by 
any  route  of  exposure.  The  strong  evidence 
of  a  mutagenic  mode'of  action  supports  dose 


response  assessment  that  assumes  linearity  of 
the  relationship. 
SUPPORTING  INFORMATION 

Human  Data 

Elevated  risks  of  lymphatic  cancer  and 
cancer  of  blood-forming  tissue  have  been 
reported  in  exposed  wark«s  in  several 
studias.  The  interpretation  of  the  studies 
separately  is  complicated  by  exposures  to 
other  raents  in  each  so  there  is  no  tingle 
study  that  demcHistrates  that  AO  caused  the 
effects;  nevertheless,  several  of  the  studies 
together  are  considered  suggestive  of  AO 
carcinogenicity  because  they  consistently 
show  cancer  elevation  in  the  same  tissues. 
Biomonitoring  studies  of  enweed  workers 
find  DNA  damage  in  blood  lymphocytes  and 
the  degree  of  DNA  damage  correlates  with 
the  level  and  duration  of  AO  exposure. 
Finding  this  damage  in  the  same  tissue  in 
which  elevated  cancer  was  seen  in  vrOTkers 
adds  further  weight  to  the  positive  suggestion 
from  the  worker  cancer  studies.  The  human 
data  are  from  well-conducted  studies. 

Animal  Data 

AO  causes  cancer  in  multiple  tissiie  sites 
in  rats  and  mice  of  both  sexes  by  oral  and 
inhalation  exposure.  The  database  is  mace 
extensive  than  usual  and  the  studies  are 
good.  The  observation  of  multisite, 
multispecies  carcinogenic  activity  by  an 
agent  is  considered  to  be  very  strong 
evidence  and  is  often  the  case  with  highly 
mutagenic  ^ents.  There  are  also  good  studies 
showing  that  AO  causes  heritable  germ  cell 
mutations  in  mice  after  inhalation 
exposure — a  property  that  is  very  highly 
correlated  with  carcinogenicity. 

Structural  Analogue  Data 

Organic  epoxides  are  commonly  found  to 
have  carcinogenic  effects  in  animals, 
particularly  the  low-molecular-weight  ones. 

Other  Key  Data 

The  structure  and  DNA  reactivity  of  AO 
support  potential  carcinogenicity.  Both 
properties  are  highly  correlated  with 
carcinogenicity.  Positive  mutagenicity  tests 
in  vitro  and  in  vivo  add  to  this  support  and 
are  reinforced  by  observation  of  similar 
genetic  damage  in  exposed  workers. 

AO  is  experimentally  observed  to  be 
readily  absorbed  by  all  routes  and  rapidly 
distributed  tluough  the  body. 
MODE  OF  ACTION 

All  of  the  available  data  are  strongly 
supportive  of  a  mutagenic  mode  of  action, 
with  a  particular  human  target  in  lymphatic 
and  blood-forming  tissue  The  ciurent 
scientific  consensus  is  that  there  is  virtually 
complete  correspondence  between  ability  of 
an  ageut  to  cause  heritable  germ  cell 
mutations,  as  AO  does,  and  carcinogenicity. 
All  of  this  points  to  a  mutagenic  mode  of 
action  and  supports  assuming  linearity  of  the 
dose  response  relationship 

NARRATIVE*  4 

Bis-benzenamine 

CASIXXX 

CANCER  HAZARD  SUMMARY 

This  chemical  is  likely  to  be  carcinogenic 
to  humans  by  all  routes  of  exposure  Its 
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carr.inogenic  potential  is  indicated  by  (a) 
tumor  and  toxicity  studies  on  structural 
analogues,  which  demonstrate  the  ability  of 
the  chemical  to  proiiuce  thyroid  follicular 
cell  tumors  m  rats  and  hepatocellular  tumors 
in  mice  following  ingestion  and  (b) 
metabolism  and  hormonal  information  on  the 
chemical  and  its  analogues,  which 
contributes  to  a  working  mode  of  action  and 
associates  findings  in  animals  with  those  in 
exposed  humans.  In  comparison  with  other 
agents  designated  as  likely  carcinogens,  the 
overall  weight  of  evidence  for  this  chemical 
places  it  at  the  lower  end  of  the  grouping. 
This  Is  because  there  is  a  lack  of  tumor 
response  data  on  this  agent  itself. 

Biological  information  on  the  com[>ound  is 
contradictory  in  terms  of  how  to  quantitate 
potential  cancer  risks.  The  information  on 
disruption  on  thyroid-pituitary  status  argues 
for  using  a  margin  of  exp)osure  evaluation. 
However,  the  chemical  is  an  an>matic  amine, 
a  class  of  agents  that  are  ONA-reactive  and 
induce  gene  mutation  and  chromosome 
aberrations,  which  argues  for  low-dose 
linearity.  Additionally,  there  is  a  lack  of 
mode  of  action  Information  on  the  mouse 
liver  tumors  produced  by  the  structural 
analogues,  also  pointing  toward  a  low-dose 
linear  default  approach  In  recognition  of 
these  uncertainties,  it  is  recommended  to 
quantitate  tumors  using  both  nonlinear  (to 
place  a  lower  bound  on  the  risks)  and  linear 
(to  place  an  upper  bound  on  the  risk.s)  default 
approaches  (liven  the  absence  of  tumor 
rt'sponse  data  on  the  chemical  fier  se,  it  is 
recommentled  that  tumor  data  nn  close 
analogues  be  u.s«<l  to  possibly  develop 
tiixiritv  pquivalent  fartors  or  relative 
potencies 

Overall,  this  chemical  is  an  inferential  case 
for  (xitentlal  human  carcinogunicity.  The 
uncertainti(5s  associated  with  this  assessment 
Include  (I)  the  lack  of  can  luoxonit.ily  studies 
on  the  chemical,  U)  the  use  of  tumor  data  on 
strut ttiral  analogues,  (3)  the  lack  of  deFinitive 
infnnnation  on  the  relevance  of  Ihyroid- 
pituilary  imtiai.iiu.e  for  human 
(.arcinogenicity.  ami  (4)  the  different 
potential  methanisnis  that  may  inf!uent;e 
tumor  (ievelopmi-nt  and  potential  risks 

.SlJFFOKriNC  INFORMATION 
Human  Data 

VVorkoi  t'xposiire  has  not  h*>cn  well 
(  haractcrized  or  i|iiaiitiri)rd.  but  nxent 
metlicai  monitoring  of  workers  exposed  over 
d  perio«l  of  several  years  has  tinnivercd 
alterations  in  thyroid-pituitar>'  hormones  (a 
decrease  in  T:)  and  T4  and  an  increase  in 
I.SHI  and  symptoms  ol  hypothyroidism.  A 
urinary  metaliolite  of  the  t.hnmical  has  been 
nionit'ired  in  workers,  with  i  hanges  in 
thyroid  and  pituitary  hormones  noted,  and 
ftif  I  hanges  were  similar  to  tnose  setn  in  au 
animal  study. 

Animal  Data 

The-  concentration  of  thi;  urinary 
metabolite  in  rats  receiving  the  chemical  for 
28  days  was  within  twofold  of  that  in 
exposed  wcirk»'rs.  a  fituling  assix.iated  with 
comparable  chaii^fs  ui  thyioid  hormones  and 
TSH  levcis   In  addition,  tho  dose  of  the 
chemical  givon  to  rats  in  this  study  was 
essentially  Ih*;  same  as  that  of  an  analogue 


that  had  produced  thyroid  and  pituitary 
tumors  in  rats.  The  human  thyroid  responds 
in  the  same  way  as  the  rodent  thyroid 
following  short-term,  limited  expoeure. 
Although  it  is  not  well  established  that 
thyroid-pituitary  imbalance  leads  to  cancer 
in  humans  as  it  does  in  rodents,  information 
in  animals  and  in  exposed  humans  suggests 
similar  mechanisms  of  disrupting  thyroid- 
pituitary  function  and  the  potential  role  of 
altered  TSH  levels  in  leading  to  thyroid 
carcinogenesis. 

Structural  Analogue  Data 

This  chemical  is  an  aromatic  amine,  a 
member  of  a  class  of  chemicals  that  has 
regularly  produced  carcinogenic  effects  in 
rodents  and  gene  and  structural  chromosome 
aberrations  in  short-term  tests.  Some 
aromatic  amines  have  produced  cancer  in 
humans. 

Close  structural  analogues  produce  thyroid 
follicular  cell  tumors  in  rats  and 
hepatocellular  tumors  in  mice  following 
ingestion.  The  thyroid  tumors  are  associated 
with  known  perturbations  in  thyroid- 
pituitary  functioning.  These  compounds 
inhibit  the  use  of  iodide  by  the  thyroid  gland, 
apparently  due  to  inhibition  of  the  enzyme 
that  synthesizes  the  thyroid  hormones  (T3, 
T4).  Accordingly,  blood  levels  of  thyroid 
hormones  decrease,  which  induce  the 
pituitary  gland  to  produce  more  TSH,  a 
hormone  that  stimulates  the  thyroid  to 
produce  more  of  Its  hormones.  The  thyroid 
gland  be<:omes  larger  due  to  increa.ses  in  the 
size  of  individual  cells  and  their  proliferation 
and  upon  chronic  administration,  tumors 
develop  Thus,  thyroid  tumor  development  is 
significantly  influenced  by  disruption  in  the 
thyroid-pituitary  axis. 

Other  Key  Data 

The  chemical  can  be  absorbed  by  the  oral, 
inhalation,  and  dermal  routes  of  exposure. 

MODE  OF  ACTION 

Data  nn  the  chemical  and  on  structural 
analogues  indicate  the  potential  a.ssociation 
of  carcinogenesis  with  perturUition  of 
thyroid-pituitary  homeostasis.  Structural 
analogues  are  genotoxic,  thus  raising  the 
possibility  of  different  mechanisms  by  which 
this  chemical  may  influence  tumor 
development. 

NARRATIVE  95 

lirom  mated  Alkane  (BA) 

C:AS#  XXX 

CL\NCEK  HAZARD  SUMMARY 

Brominated  alkane  (BA)  is  likely  io  be  a 
human  carcinogen  by  all  routes  of  expiosure. 
Tilt;  weight  of  evidence  for  human 
carcinogenicity  is  at  the  high  end  of  agents 
in  the  "likely"  group.  Findings  are  based  on 
very  extensive  and  significant  experimental 
Findings  that  include  (a)  tumors  at  multiple 
sites  in  b<ith  sexes  of  two  ro<lent  species  via 
three  routes  of  administration  relevant  to 
human  exposure,  (b)  close  structural 
analogues  that  produce  a  spectrum  of  tumors 
like  BA,  (c)  significant  evidence  for  the 
production  of  reactive  BA  metabolites  that 
readily  hind  to  DNA  and  produce  gene 
mutations  in  many  systems  including 
cultured  mammalian  and  human  cells,  and 


(d)  two  null  and  one  positive  epidemiologic 
study;  in  the  positive  study,  there  may  have 
been  expoeure  to  BA.  These  findings  support 
a  decision  that  BA  might  produce  cancer  in 
exposed  humans.  In  comparison  to  other 
agents  considered  likely  human  carcinogens, 
the  overall  weight  of  evidence  for  BA  puts  it 
near  the  top  of  the  grouping.  Given  the 
agent's  mutagenicity,  which  can  influence 
the  carcinogenic  process,  a  linear  dose- 
response  extrapolation  is  recommended. 

Uncertainties  include  the  lack  of  adequate 
infiDrmation  on  the  mutagenicity  of  BA  in 
mammals  or  humans  in  vivo,  although  such 
effects  would  be  expected. 

SUPPORTING  INFORMATION 
Human  Data 

The  information  on  the  carcinogenicity  of 
BA  from  human  studies  is  inadequate.  Two 
studies  of  production  workers  have  not 
shown  significant  increases  in  cancer  from 
exposure  to  BA  and  other  chemicals.  An 
increase  in  lymphatic  cancer  was  reported  in 
a  mortality  study  of  grain  elevator  workers 
who  may  have  been  exposed  to  BA  (and 
other  chemicals). 

Animal  Data 

BA  produced  tumors  in  four  chrooic 
rodents  studies.  Tumor  increases  were  noted 
in  males  and  females  of  rats  and  mice 
following  oral  dermal  and  inhalation 
exposure  (rat — oral  and  two  inhalation, 
mouse — oral  and  dermal).  It  produces  tumors 
both  at  the  site  of  application  (e.g.,  skin  with 
dermal  exposure)  and  at  sites  distal  to  the 
portal  of  entry  into  the  body  (e.g.,  mammary 
gland)  following  exposure  from  each  route. 
Tumors  at  the  same  site  were  noted  in  both 
sexes  of  a  species  (blood  vessel),  both  species 
(forestomach)  and  via  different  routes  of 
administration  (lung).  Some  tumors 
developed  after  very  short  latency, 
metastasized  extensively,  and  produced 
death,  an  uncommon  Findings  in  rodents. 
The  rodent  studies  were  well  designed  and 
conducted  except  for  the  oral  studies,  in 
which  the  doses  employed  caused  excessive 
toxicity  and  mortality  However,  given  the 
other  rodent  findings,  lower  doses  would 
also  be  anticipated  to  be  carcinogenic. 

Structural  Analogue  D^ta 

Several  chemicals  structurally  related  to 
BA  are  also  carcinogenic  in  rodents.  Among 
four  that  are  closest  in  structure,  tumors  like 
those  seen  for  BA  were  often  noted  (e.g., 
forestomach,  mammary,  lung),  which  helps 
to  confirm  the  findings  for  BA  itself.  In  sum, 
all  of  the  tumor  findings  help  to  establish 
animal  carcinogenicity  and  support  [X)tential 
human  carcinogenicity  for  BA. 

Other  Key  Data 

BA  itself  is  not  reactive,  but  from  its 
stnjcture  it  was  expected  to  be  metabolized 
to  reactive  forms.  Extensive  metabolism 
studies  have  confined  this  presumption  and 
have  demonstrated  metabolites  that  bind  to 
DNA  and  cause  breaks  in  the  DNA  chain. 
These  lesions  are  readily  converted  to  gene 
mutations  in  bacteria,  fungi,  higher  plants, 
insects  and  mammalian  and  human  cells  in 
culture  There  are  only  a  limited  number  of 
reports  on  the  induction  of  chromosome 
abierrations  in  mammals  and  humans:  thus 
far  they  are  negative. 


Federal  Register  /  Vol.  61.  No.  79  /  Tuesday,  April  23,  1996  /  Notices 


18003 


MODE  OF  ACTION 

Human  carcinogens  often  produce  cancer 
in  multiple  sites  of  multiple  animal  species 
and  both  sexes  and  are  mutagenic  in  multiple 
test  systems.  BA  satisfies  these  findings.  It 
produces  cancer  in  males  and  females  of  rats 
and  mice  It  produces  gene  mutations  in  cells 
across  all  life  forms — plants,  bacteria  and 
animals — including  mammals  and  humans. 
Given  the  mutagenicity  of  BA  exposure  and 
the  multiplicity  and  short  latency  of  BA 
tumor  induction,  it  is  reasonable  to  use  a 
linear  approach  for  cancer  dose-response 
extrapolation. 
BRIEFING  SUMMARY 


Route(s) 

Class 

Designa- 
tion or 
rationale 

Dose  re- 
sponse 

All 

Likely  .... 

High  end 

Default- 
linear. 

Basis  for  classification/dose  response 

1.  Human  data:  Two  studies  of  production 
workers  show  no  increase  in  cancer  (one  had 
a  small  sample  size;  the  other  had  mixed 
chemical  exposures).  An  increase  in 
lymphatic  cancer  is  seen  among  grain 
elevator  workers  who  may  have  been 
exposed  to  other  chemicals. 

2.  Animal  data:  BA  produces  tumors  at 
multiple  sites  in  male  and  female  rats  and 
mice  following  oral,  dermal,  and  inhalation 
exposure.  Tumors  are  seen  at  the  site  of 
administration  and  distally  and  are  often 
consistent  across  sex,  species,  and  route  of 
administration;  some  develop  early, 
metastasize,  and  cause  death. 

3.  Structural  analogue  data:  Close 
analogues  produce  some  of  the  same  tumors 
as  are  seen  with  BA. 

4.  Other  key  data:  BA  is  metabolized  to  a 
reactive  chemical  that  binds  DNA  and 
produces  gene  mutations  in  essentially  every 
test  system  including  cultured  human  cells. 

5.  Mode  of  action:  Like  most  known  human 
carcinogens,  BA  is  mutagenic  in  most  test 
systems. 

6.  Hazard  classification/uncertainties: 
There  is  a  rich  database  on  BA  demonstrating 
its  potential  ability  to  cause  tumors  in 
humans,  including  (a)  multiple  animal 
tumors,  (b)  by  appropriate  routes  of  exposure, 
(c)  a  mode  of  action  relevant  to  human 
carcinogenicity,  and  (d)  some  information  in 
humans.  Together  they  lead  to  a  designation 
near  the  high  end  of  the  likely  human 
carcinogen  class. 

7.  Dose  response:  Given  the  anticipated 
mode  of  action,  a  linear  default  dose 
response  relationship  should  be  assumed. 

Appendix  B 

This  appendix  contains  responses  to 
the  National  Academy  of  Sciences 
National  Research  Council  report 
Science  and  Judgment  in  Risk 
Assessment  (NRC,  1994). 

Recommendations  of  the  National  Academy 
of  Sciences  National  Research  Council 

In  1994,  the  National  Academy  of  Sciences 
published  a  report  Science  and  Judgment  in 
Risk  Assessment.  The  1994  report  was 


written  by  a  Committee  on  Risk  Assessment 
of  Hazardous  Air  Pollutants  formed  under 
the  Academy's  Board  on  Environmental 
Studies  and  Toxicology,  Commission  on  Life 
Sciences,  National  Research  Council.  The 
report  was  called  for  under  Section 
112(o)(l)(A,B)  of  the  Clean  Air  Act 
Amendments  of  1990,  which  provided  for  the 
EPA  to  arrange  for  the  Academy  to  review: 

•  risk  assessment  methodology  used  by  the 
EPA  to  determine  the  carcinogenic  risk 
associated  with  exposure  to  hazardous  air 
pollutants  from  source  categories  and 
subcategories  subject  to  the  requirements  of 
this  section  and 

•  improvements  in  such  methodology. 
Under  Section  112(o)(2)(A,B),  the  Academy 

was  to  consider  the  following  in  its  review: 

•  the  techniques  used  for  estimating  and 
describing  the  carcinogenic  potency  to 
humans  of  hazardous  air  pollutants  and 

•  the  techniques  used  for  estimating 
exposure  to  hazardous  air  pollutants  (for 
hypothetical  and  actual  maximally  exposed 
individuals  as  well  as  other  exposed 
individuals). 

To  the  extent  practicable,  the  Academy 
was  also  to  review  methods  of  assessing 
adverse  human  health  effects  other  than 
cancer  for  which  safe  thresholds  of  exposure 
may  not  exist  [Section  112(o)(3)].  The 
Congress  further  provided  that  the  EPA 
Administrator  should  consider,  but  need  not 
adopt,  the  recommendations  in  the  report 
and  the  views  of  the  EPA  Science  Advisory 
Board  with  respect  to  the  report.  Prior  to  the 
promulgation  of  any  standards  under  Section 
112(f),  the  Administrator  is  to  publish 
revised  guidelines  for  carcinogenic  risk 
assessment  or  a  detailed  explanation  of  the 
reasons  that  any  recommendations  contained 
in  the  report  will  not  be  implemented 
ISection  112(o)(6)j. 

The  following  discussion  addresses  the 
recommendations  of  the  1994  report  that  are 
pertinent  to  the  EPA  cancer  risk  assessment 
guidelines.  Guidelines  for  assessment  of 
exposure,  of  mixtures,  and  of  other  health 
effects  are  separate  EPA  publications.  Many 
of  the  recommendations  were  related  to 
practices  specific  to  the  exposure  assessment 
of  hazardous  air  pollutants,  which  are  not 
covered  in  cancer  assessment  guidelines. 
Recommendations  about  these  other 
guidelines  or  practices  are  not  addressed 
here. 

Hazard  Classification 

The  1994  report  contains  the  following 
recommendation  about  classifying  cancer 
hazard: 

•  The  EPA  should  develop  a  two-part 
scheme  for  classifying  evidence  on 
carcinogenicity  that  would  incorporate  both 
a  simple  classification  and  a  narrative 
evaluation.  At  a  minimum,  both  parts  should 
include  the  strength  (quality)  of  the  evidence, 
the  relevance  of  the  animal  model  and  results 
to  humans,  and  the  relevance  of  the 
experimental  exposures  (route,  dose,  timing, 
and  duration)  to  those  likely  to  be 
encountered  by  humans. 

The  report  also  presented  a  possible  matrix 
of  24  boxes  that  would  array  weights  of 
evidence  against  low,  medium,  or  high 
relevance,  resulting  in  24  codes  for 
expressing  the  weight  and  relevance. 


These  guidelines  adopt  a  set  of  descriptors 
and  subdescriptors  of  weight  of  evidence  in 
three  categories:  "known/likely. '  "cannot  be 
determined,"  and  "not  likely,"  and  a 
narrative  for  presentation  of  the  weight  of 
evidence  findings.  The  descriptors  are  used 
within  the  narrative.  There  is  no  matrix  of 
alphanumerical  weight  of  evidence  boxes. 
The  issue  of  an  animal  model  that  is  not 
relevant  to  humans  has  been  dealt  with  by 
not  including  an  irrelevant  response  in  the 
weighing  of  evidence,  rather  than  by  creating 
a  weight  of  evidence  then  appending  a 
discounting  factor  as  the  NRC  scheme  would 
do.  The  issue  is  more  complex  than  the  NRC 
matrix  makes  apparent.  Often  the  question  of 
relevance  of  the  animal  model  apphes  to  a 
single  tumor  response,  but  one  encounters 
situations  in  which  there  are  more  tumor 
responses  in  animals  than  the  questioned 
one.  Dealing  with  this  complexity  is  more 
straightforward  if  it  is  done  during  the 
weighing  of  evidence  rather  than  after  as  in 
the  NRC  scheme.  Moreover,  the  same 
experimental  data  are  involved  in  deciding 
on  the  weight  of  evidence  and  the  re}evance 
of  a  response.  If  would  be  awkward  to  go 
over  the  same  data  twice. 

In  recommending  that  the  relevance  of 
circumstances  of  human  exposure  also  be 
taken  into  account,  the  NRC  appears  to 
assume  that  all  of  the  actual  conditions  of 
human  exposure  will  be  known  when  the 
classification  is  done.  This  is  not  the  case. 
More  often  than  not,  the  hazard  assessment 
is  applied  to  assessment  of  risks  associated 
with  exposure  to  different  media  or 
eavironments  at  different  times.  In  some 
cases,  there  is  no  priority  to  obtaining 
exposure  data  until  the  hazard  assessment 
has  been  done.  The  approach  of  these 
guidelines  is  to  characterize  hazards  as  to 
whether  their  expression  is  intrinsically 
limited  by  route  of  exposure  or  by  reaching 
a  particular  dose  range  based  strictly  on 
toxicological  and  other  biological  features  of 
the  agent.  Both  the  use  of  descriptors  and  the 
narrative  specifically  capture  this 
information.  Other  aspects  of  appropriate 
application  of  the  hazard  and  dose  response 
assessment  to  particular  human  exposure 
scenarios  are  dealt  with  in  the 
characterization  of  the  dose  response 
assessment,  e.g  ,  the  applicability  of  the  dose 
response  assessment  to  scenarios  with 
differing  frequencies  and  durations. 

The  NRC  scheme  apparently  ntcnded  that 
the  evidence  would  be  weighed,  then  given 
a  low,  medium,  or  high  code  for  some 
combination  of  relevance  of  the  animal 
response,  route  of  exposure,  timing,  duration, 
or  frequency.  The  24  codes  contain  none  of 
this  specific  information,  and  in  fact,  do  not 
communicate  what  the  conclusion  is  about. 
To  make  the  a»des  communicate  the 
information  apparently  intende<l  would 
require  some  multiple  of  the  24  in  the  NRC 
scheme.  As  the  number  of  codes  increases, 
their  utility  for  communication  decreases. 

Another  reason  for  declining  to  use  codes 
is  that  they  tend  to  become  outdated  as 
research  reveals  new  information  that  was 
not  contemplated  when  they  were  adopted 
This  has  been  the  case  with  the  classification 
system  under  the  EPA,  1986  guidelines 

Even  though  these  guidelines  do  not  adopt 
a  matrix  of  codes,  the  method  they  provide 
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ot  using  destriptopj  irnii  narratives  captures 
th»;  information  the  NKC  r«'(:onimt;ndod  a.s 
the  most  imjxirtant.  and  in  tho  EPA's  view, 
in  ii  more  transparent  manner. 

Dose  Response 

•  The  h)«4  wport  contains  the  following 
rei.ommemiutions  about  dose  response 
issues 

•  EPA  should  continue  to  explore,  and 
when  scienlifitally  appmpriatc.  inc«)rporate 
toxicokinetic  models  of  the  link  b«)tween 
exposure  and  biologically  effective  dose  (i.e  , 
dose  reaching  the  target  tissue). 

•  D«>spite  the  advantages  of  developing 
consistent  risk  assessments  l)otwet;n  agencnes 
by  using  cr)mnu)n  a.ssumptions  (e.g., 
replacing  surface  area  with  lH)dy  weight  to 
tho  0.7?  power).  RI'A  should  indicate  other 
methods,  if  any.  that  would  be  mon;  accurate 

•  EF'A  should  continue  to  use  the 
linearized  multistage  model  as  a  default 
option  but  should  develop  criteria  for 
detomiining  when  information  is  sufficient  to 
u.se  an  nltenialive  i-xtra isolation  mo<lel 

•  KHA  should  continue  to  us<!  as  one  of  its 
risk  characterization  metrics  up{)er-b<iuiul 
potency  estimates  of  the  probability  of 
developing  cancer  due  to  lifetime  exposure. 
Whenever  possible,  this  metric  should  be 
supplemente<l  with  other  descriptions  of 
cancer  potency  that  might  mon;  adequately 
reflect  the  uncertainty  asscH.lali^d  with  the 
estimates 

•  EPA  should  adopt  a  default  assumption 
for  differences  in  susceptibility  among 
humans  in  estimating  individual  risks 

•  In  the  iiiialysis  of  animal  bioassay  data 
on  the  o«.cuircnc«!  of  multiple  tumor  types, 
the  cancer  j)oteiii;ies  should  be  estimated  for 
oa(  h  relevant  tutnur  tyi*"!  that  is  related  to 
exposure  nnd  the  individual  poteiK  ies 
should  be  summed  for  those  tumors. 

The  use  of  toxicokinetic  models  is 
eni:ouraged  in  these  guidelines  with 
discu.ssion  of  appropriate  (  onsiderations  for 
their  u.se  When  there  ani  questions  as  to 
whether  such  .i  model  is  more  aiciiratn  in  a 
particular  case  Ih.iii  the  default  nu-thod  for 
estimatiiif^  th";  human  equivalent  dcse,  Imth 
alternatives  mav  l>!  used.  It  should  fie  noted 
that  the  default  methixl  for  inhalation 
exposuie  IS  <i  toxicokinetic  model 

The  ration.ile  lor  adopting  the  oral  scaling 
factor  of  b<jdy  wuikIu  to  the  0  7S  power  has 
been  discussed  above  in  the  explanation  of 
major  defaults  The  empinc.il  basis  is  further 
explored  in  IVS  EP.^.  1092b  The  more 
accurate  approai  h  is  to  use  a  toxicokinetic 
model  when  data  txu  ome  available  or  to 
modify  the  default  when  data  are  available  as 
encouraged  uiidiir  these  guidelines  As  the 
Ii  .S.  EPA,  msi2b  discussion  uxplorcs  in 
depth,  data  on  the  differences  among  animals 
in  response  to  toxic  agents  are  basically 
consistent  with  using  a  power  of  1.0,  0.75.  or 
O.fib  The  F-'i'deral  agencies  (hose  the  power 
of  0.75  tor  the  s*  lentifu;  reu.sons  given  in  tho 
previous  discu.ssion  of  major  ilefaults,  these 
wen;  not  addressed  sp«H.ifu  ally  in  the  NKCi 
n;port.  It  was  also  considered  ap|>iiipriale,  as 
a  matter  ot  policy,  for  the  agimcies  to  agree 
on  one  factor  Again,  the  default  for 
inhalation  exposure  is  a  mo<lel  that  is 
constructed  to  become  tx-ller  a--'  mor»'  agent 
specific  data  be«  ome  available 


The  EPA  pn)po8es  not  to  use  a  computer 
model  such  as  the  linearized  multistage 
model  as  a  default  for  extrapolation  below 
the  observed  range.  The  reason  is  that  the 
basis  for  default  extrapolation  is  a  theoretical 
projection  of  the  likely  shape  of  the  curve 
considering  mode  of  action.  For  this  purpose, 
a  computer  model  looks  more  sophisticated 
than  a  straight  line  extrapolation,  but  is  not. 
The  extrapolation  will  be  by  straight  line  as 
explained  in  the  explanation  of  major 
defiaults.  This  was  also  recommended  by 
workshop  reviewers  of  a  previous  draft  of 
these  guidelines  (I  I.S.  EPA.  1994b).  In 
addition,  a  margin  of  exposure  analysis  is 
proposed  to  be  used  in  cases  in  which  the 
curve  is  thought  to  be  nonlinear,  l>ased  on 
mode  of  action.  In  both  cases,  the  observed 
range  of  data  will  be  modeled  by  curve  fitting 
in  the  al>sence  of  supporting  data  for  a 
biologically  based  or  case-sjjecific  model. 

The  result  of  using  straight  line 
extrapKjlalion  is  thought  to  be  an  upper 
bound  on  low-dose  potency  to  the  human 
population  in  most  ca.ses,  but  as  discussed  in 
the  major  defaults  section,  if  may  not  always 
bo.  Exploration  and  discussion  of  uncertainty 
of  fiarameters  in  curve-fitting  a  model  of  the 
ob.served  data  or  in  using  a  biologically  based 
or  case-specific  model  is  called  for  in  the 
dose  response  assessment  and 
characterization  sections  of  these  guidelines. 

The  issue  of  a  default  assumption  for 
human  differences  in  susceptitjility  has  t)een 
addressed  under  the  major  defaults 
discussion  in  se<;tion  1.3  with  respect  to 
margin  of  exposure  analysis  The  EPA  has 
considered  but  decided  not  to  adopt  a 
quantitative  default  factor  for  human 
differences  in  susceptibility  when  a  linear 
extrapolation  is  used.  In  general,  the  EPA 
believes  that  the  linear  extrapolation  is 
sufficiently  conservative  to  protect  public 
health  Linear  approaches  (both  LMS  and 
straight  line  extrap«)lation)  from  animal  data 
are  consistent  with  linear  extrapolation  on 
the  same  agents  from  human  data  (G<xxlman 
and  Wilson,  1991:  Hoel  and  Portier,  1994).  If 
actual  data  on  human  variability  in 
sensitivity  are  available  they  will,  of  course, 
bn  used. 

In  analyzing  animal  bioassay  data  on  the 
ocr.urrence  of  multiple  tumor  types,  these 
guidelines  outline  a  number  of  biological  and 
other  factors  to  consider.  The  objective  is  to 
use  these  factors  to  select  respon.se  data 
(ln(.luding  nontumor  data  as  appropriate) 
that  t)est  represent  the  biology  observed.  As 
stated  in  section  3  of  the  guidelines, 
appropriate  options  include  use  of  a  single 
data  set,  combining  data  from  different 
experiments,  showing  a  range  of  results  hntn 
more  than  one  data  set.  showing  results  from 
analysis  of  more  than  one  tumor  response 
iMscd  on  differing  modes  of  action, 
rupnisenting  total  response  in  a  single 
experiment  by  combining  animals  with 
tumors,  or  a  combination  of  these  options. 
The  approach  judged  to  best  represent  the 
data  is  pr«;sented  with  the  rationale  for  the 
liidgmenl.  including  the  biological  and 
statistical  considerations  involved.  The  EPA 
has  considered  the  approach  of  summing 
tumor  incidences  and  decided  not  to  adopt 
it  While  multiple  tumors  may  be 
independent,  in  the  sen.se  of  ncjt  arising  from 


metastases  of  a  single  malignancy,  it  is  not 
clear  that  thoy  can  be  assumed  to  represent 
different  effects  of  the  agent  on  cancer 
processes.  In  this  connection,  it  is  not  clear 
that  summing  incidences  provides  a  better 
representation  of  the  underlying  mode(s)  of 
action  of  the  agent  than  combining  animals 
with  tumors  or  using  another  of  the  several 
options  noted  above.  Summing  incidences 
would  result  in  a  higher  risk  estimate,  a  step 
that  appears  unnecessary  without  more 
reason. 

Risk  Characterization 

•  When  EPA  reports  estimates  of  risk  to 
decisionmakers  and  the  public,  it  should 
present  not  only  point  estimates  of  risk,  but 
also  the  sources  and  magnitudes  of 
uncertainty  associated  with  these  estimates. 

•  Risk  managers  should  be  given 
characterizations  of  risk  that  are  both 
qualitative  and  quantitative,  i.e.,  both 
descriptive  and  mathematical. 

•  EPA  should  consider  in  its  risk 
assessments  the  limits  of  scientific 
knowledge,  the  remaining  uncertainties,  and 
the  desire  to  identify  errors  of  either 
overestimation  or  underestimation. 

In  part  as  a  response  to  these 
ret:ommendations,  the  Administrator  of  EPA 
issued  guidelines  for  risk  characterization 
and  required  implementation  plans  from  all 
programs  in  EPA  (U.S.  EPA,  1995).  The 
Administrator's  guidance  is  followed  in  these 
cancer  guidelines.  The  assessments  of 
hazard,  dose  response,  and  exposure  will  all 
have  accompanying  technical 
characterizations  covering  issues  of  strengths 
and  limitations  of  data  and  current  scientific 
understanding,  identification  of  defaults 
utilized  in  the  face  of  gaps  in  the  former, 
discussions  of  controversial  issues,  and 
discussions  of  uncertainties  in  both  their 
qualitative,  and  as  practicable,  their 
quantitative  aspects. 

Appendix  C 

Overview  of  Cancer  Processes 

The  following  picture  is  changing  as 
research  reveals  more  about  carcinogenic 
processes.  Nevertheless,  it  is  apparent  that 
several  general  modes  of  action  are  being 
elucidated  from  direct  reaction  with  DNA  to 
hormonal  or  other  growth-signaling 
processes.  While  the  exact  mechanism  of 
action  of  an  agent  at  the  molecular  level  may 
not  be  clear  from  existing  data,  the  available 
data  will  often  provitie  support  for  deducing 
the  general  mode  of  action.  Under  these 
guidelines,  using  all  of  the  available  data  to 
arrive  at  a  view  of  the  mode  of  action 
supports  both  characterization  of  human 
hazard  potential  and  assessment  of  dose 
response  relationships. 

Cancers  are  diseases  of  somatic  mutation 
affecting  cell  growth  and  differentiation.  The 
genes  that  control  cell  growth,  programmed 
cell  death,  and  cell  differentiation  are  critical 
to  normal  development  of  tissues  from 
embryo  to  adult  metazoan  organisms.  These 
genes  continue  to  be  critical  to  maintenance 
of  form  and  function  of  tissues  in.  the  adult 
(e.g  ,  Meyn,  1993)  and  changes  in  them  are 
essential  elements  of  carcinogenesis  (hisu  et 
al.,  1991:  Kakizukaet  al.,  1991:  Bottaroet  al., 
1991:  Sidransky  et  al.,  1991;  Salomon  et  al.. 


1990;  Srivastava  et  al.,  1990).  The  genes 
involved  are  among  the  most  highly 
conserved  in  evolution  as  evidenced  by  the 
great  homology  of  many  of  them  in  DNA 
sequence  and  function  in  organisms  as 
phylogenetically  distant  as  worms,  insects, 
and  manMnals  (Auger  et  al..  1989a,  b; 
HoUstein  et  al.,  1991;  Herschman.  1991; 
Strausfeld  et  al..  1991;  Forsburg  and  Nurse, 
1991). 

Mutations  affecting  three  general  categories 
of  genes  have  been  implicated  in 
carcinogenesis.  Over  100  oncogenes  have 
been  found  in  human  and  animal  tximors  that 
act  as  dominant  alleles,  whereas  there  are 
about  10  known  tumor  suppressor  genes  that 
are  recessive  in  action.  The  normal  alleles  of 
these  genes  are  involved  with  control  of  cell 
division  and  differentiation;  mutated  alleles 
lead  to  a  disruption  in  these  functions.  The 
third  class  are  mutator  genes  that  predispose 
the  genome  to  enhanced  mutagenic  events 
that  contribute  further  to  the  carcinogenic 
process. 

Adult  tissues,  even  those  that  are 
composed  of  rapidly  replicating  cells, 
maintain  a  constant  size  and  cell  number 
(Nunez  et  al.,  1991)  by  balancing  three  cell 
fates:  (1)  continued  replication.  (2) 
differentiation  to  take  on  specialized 
functions,  or  (3)  programmed  cell  death 
(apoptosis)  (Raff,  1992;  Mailer,  1991;  Naeve 
et  al.,  1991;  Schneider  et  al..  1991;  Harris, 
1990).  Neoplastic  growth  through  clonal 
expansion  can  result  from  somatic  mutations 
that  inactivate  control  over  cell  fate 
(Kakizuka  et  al.,  1991;  deThe  et  al.,  1991; 
Sidransky  et  al..  1992;  Nowell,  1976). 

Cancers  may  also  be  thought  of  as  diseases 
of  the  cell  cycle.  For  example,  genetic 
diseases  that  cause  failure  of  cells  to  repair 
DNA  damage  prior  to  cell  replication 
predispose  people  to  cancer.  These  changes 
are  also  frequently  found  in  tumor  cells  in 
sporadic  cancers.  These  changes  appear  to  be 
particularly  involved  at  points  in  cell 
replication  called  "checkpoints"  where  DNA 
synthesis  or  mitosis  is  normally  stopped 
until  DNA  damage  is  repaired  or  cell  death 
induced  (Tobey,  1975).  A  cell  that  bypasses 
a  checkpoint  may  acquire  a  heritable  growth 
advantage.  Similar  effects  on  the  cell  cycle 
occur  when  mitogens  such  as  hormones  or 
growth  factors  stinmilate  cell  growth.  Rapid 
replication  in  response  to  tissue  injury  may 
also  lead  to  unrepaired  DNA  damage  that  is 
a  risk  factor  for  carcinogenesis. 

Normally  a  cell's  fate  is  determined  by  a 
timed  sequence  of  biochemical  signals. 
Signal  transduction  in  the  cell  involves 
chemical  signals  that  bind  to  receptors, 
generating  further  signals  in  a  pathway 
-  whose  target  in  many  cases  is  control  of 
transcription  of  a  specific  set  of  genes 
(Hunter,  1991;  Cantley  et  al.,  1991;  Collum 
and  Alt,  1990).  Cells  are  subject  to  growth 
signals  from  the  same  and  distant  tissues, 
e.g.,  endocrine  tissues  (SchuUer,  1991).  In 
addition  to  hormones  produced  by  endocrine 
tissues,  numerous  soluble  polypeptide 
growth  factors  have  been  identified  that 
control  normal  growth  and  differentiation 
(Cross  and  Dexter,  1991;  Wellstein  et  al., 
1990).  The  cells  responsive  to  a  particular 
growth  factor  are  those  that  express 
transmembrane  receptors  that  specifically 
bind  the  growth  factor. 


Solid  tumors  develop  in  stages 
operationally  defined  as  initiation, 
promotion,  and  progression  (see,  for 
example.  Pilot  and  Dragan,  1991).  These 
terms,  which  were  coined  in  the  contejct  of 
specific  experimental  designs,  are  used  for 
convenience  in  discussing  coi>cepts,  but  they 
refer  to  complex  events  that  are  not 
completely  understood.  During  initiation,  the 
cell  acquires  a  genetic  change  that  confers  a 
potential  growth  advantage.  During 
promotion,  clonal  expansion  of  this  altered 
cell  occure.  Later,  during  progression,  a  series 
of  genetic  and  other  biological  events  both 
enhance  the  growth  advantage  of  the  cells 
and  enlist  normal  host  ptoceasea  to  support 
tumor  development  and  colls  develop  the 
ability  to  invade  locally  and  metastasize 
distally.  taking  on  the  characteristics  of 
malignancy.  Many  endogenous  and 
exogenous  factors  are  known  to  participate  in 
the  process  as  a  whole.  These  include 
specific  genetic  predispositions  or  variations 
in  ability  to  detoxify  agents,  medical  history 
(Harris,  1989;  Nebreda  et  al.,  1991). 
infections,  exposure  to  chemicals  or  ionizing 
radiation,  hormones  and  grovirth  factors,  and 
immune  suppression.  Several  such  risk 
factore  likely  work  together  to  cause 
individual  human  cancers. 

A  cell  that  has  been  transformed,  acquiring 
the  potential  to  establish  a  line  of  celb  that 
grow  to  a  tumor,  will  probably  realize  that 
potential  only  rarely.  The  process  of 
tumorigenesis  in  animals  and  humans  is  a 
multistep  one  (Bouk.  1990;  Fearon  and 
Vogelstein.  1990;  Hunter.  1991;  Kumar  et  al., 
1990;  Sukumar.  1989;  Sukumar,  1990)  and 
normal  physiological  processes  appear  to  be 
arrayed  against  uncontrolled  growth  of  a 
transformed  cell  (Weinberg,  1989).  Powerful 
inhibition  by  signals  from  contact  with 
neighboring  normal  cells  is  one  known 
barrier  (Zhang  et  al..  1992).  Another  is  the 
immune  system  (at  least  for  viral  infection). 
How  a  cell  with  tumorigenic  potential 
acquires  additional  properties  that  are 
necessary  to  enable  it  to  overcome  these  and 
other  inhibitory  processes  is  a  subject  of 
ongoing  research.  For  known  human 
carcinogens  studied  thus  far,  there  is  an  often 
decades- long  latency  between  exposure  to 
carcinogenic  agents  and  development  of 
himors  (Fidler  and  Radinsky,  1990;  Tanaka  et 
al..  1991;  Thompson  et  al.,  1989),  This 
latency  is  also  typical  of  tumor  development 
in  individuals  with  genetic  diseases  that 
make  them  prone  to  cancer  (Meyn,  1993; 
Srivastava  et  al.,  1990). 

The  importance  of  genetic  mutation  in  the 
carcinogenic  process  calls  for  special 
attention  to  assessing  agents  that  cause  such 
mutations.  Heritable  genetic  defects  that 
predispose  humans  to  cancer  are  well  known 
and  the  number  of  identified  defects  is 
growing.  Examples  include  xeroderma 
pigmentosum  (DNA  repair  defect)  and  Li 
Frauraeni  and  retinoblastoma  (both  are  tumor 
suppressor  gene  mutations).  Much  of  the 
screening  and  testing  of  agents  for 
carcinogenic  potential  has  been  driven  by  the 
idea  of  identifying  this  mode  of  action. 
Cognizance  of  and  emphasis  on  other  modes 
of  action  such  as  ones  that  act  at  the  level  of 
growth  signalling  within  or  between  cells, 
through  cell  receptor*!,  or  that  indirectly 


cause  genetic  change,  comes  from  more 
recent  research.  There  are  not  yet 
standardized  tests  for  many  modes  of  action, 
but  pertinent  information  may  be  available  in 
individual  cases. 

Agents  of  difiaring  characteristics 
influence  cancer  development:  inoi:ganic  and 
organic,  naturally  occurring  and  synthetic,  of 
inanimate  or  animate  origin,  endogenous  or 
exogenous,  dietary  and  nondietary.  The 
means  by  which  these  agents  act  to  influence 
carcinogenesis  are  variable,  and  reasoned 
hazard  assessment  requires  consideration  of 
the  multiple  ways  that  chemicals  influence 
cells  in  experimental  systenw  and  in  humans. 
Agents  exert  mutagenic  efiects  either  by 
intoacting  directly  v»rith  DNA  or  by  indirect 
means  through  intermediary  substances  (e.g., 
reactive  oxygen  species)  or  processes.  Most 
DNA-reactive  chemicals  are  electrophilic  or 
can  become  electrophilic  when  metabolically 
activated.  Electrophilic  molecules  may  bind 
covalently  to  DNA  to  form  adducts,  and  this 
may  lead  to  depurinatitm.  depyrimidation,  or 
produce  DNA  strand  breaks;  such  lesions  can 
be  converted  to  mutations  with  a  round  of 
DNA  synthesis  and  cell  division.  Other  DNA- 
interactive  chemicals  may  cause  the  same 
result  by  intercalation  into  the  DNA  helix. 
Still  other  chemicals  may  methylate  DNA, 
changing  gene  expression.  Non-DNA-reactive 
chemicals  produce  genotoxic  efliects  by  many 
different  processes.  They  may  affect  spindle 
formation  or  chromosome  proteins,  interfere 
with  normal  gro*«rth  control  mechanisms,  or 
affect  enzymes  involved  with  ensuring  the 
fidelity  of  DNA  synthesis  (e.g. . 
topoisomerase),  recombination,  or  repair. 

The  "classical"  chemical  carcinogens  in 
laboratory  rodent  studies  are  agents  that 
consistently  produce  gene  mutations  and 
structural  chromosome  aberrations  in  short- 
term  tests.  A  large  database  reveals  that  these 
mutagenic  substences  commonly  produce 
tumors  at  multiple  sites  and  in  multiple 
species  (Ashby  and  Tennant,  1991).  Most  of 
the  carcinogens  identified  in  human  studies, 
aside  from  hormones,  are  also  gene  or 
structural  chromosome  mutagens  (Tennant 
and  Ashby,  1991).  Most  of  these  compounds 
or  their  metabolites  contain  electrophilic 
moieties  that  react  with  DNA. 

Numerical  chromosome  aberrations,  gene 
amplification,  and  the  loss  of  gene 
heterozygosity  are  also  found  in  animal  and 
human  tumor  cells  and  may  arise  from 
initiating  events  or  during  progression.  There 
is  reason  to  believe  that  accumulation  of 
additional  genetic  changes  is  favored  by 
selection  in  the  evolution  of  tumor  cells 
because  they  confer  additional  growth 
advantages  (Hartwell  and  Kastan.  1994). 
Exogenous  agents  may  function  at  any  stage 
of  carcinogenesis  (Barrett,  1993).  Some 
aberrations  may  arise  as  a  consequence  of 
genomic  instability  arising  from  tumor 
suppressor  gene  mutation,  e.g.,  p53  (Harris 
and  HoUstein,  1993).  The  frequent 
observation  in  tumor  cells  that  both  of  a  pair 
of  homologous  chromosomes  have  identical 
mutation  spectra  in  tumor  suppressor  genes 
suggests  an  ongoing,  endogenous  process  of 
gene  conversion.  Currently,  there  is  h  paucity 
of  routine  test  methods  to  screen  for  events 
such  as  gene  conversion  or  gene 
amplification  and  knowledge  regarding  the 
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ability  of  particular  agents  of  unvironmenlal 
interest  to  induce  them  is,  for  the  most  part, 
wanting.  Work  is  under  way  to  characterizn. 
measure,  and  evaluate  their  signiTicance 
(Traviset  al  ,  1991) 

Several  kinds  of  mechanistic  studies  aid  in 
risk  assessment.  Comparisjin  of  DNA  lesions 
in  tumor  cells  taken  £rum  humans  with  the 
lesions  that  a  tumorigenic  agent  causes  in 
experimental  systems  can  permit  inferences 
about  the  association  of  exposure  to  the  agent 
and  an  observed  human  effect  (Vahakangas  et 
hI..  1992;  Hollstein  et  al..  1991;  Hayward  et 
al.,  1991).  An  agent  that  is  observed  to  cause 
mutations  e.xperimentally  may  be  inferred  to 
have  {K)tential  for  carcinogenic  activity  (U.S. 
EFA.  t991a).  If  such  an  agent  is  shown  to  be 
carcinogenic  in  animals,  the  inference  that  its 
mode  of  action  is  through  mutagenicity  is 
strong.  A  carcinogeiuc  agent  that  is  nut 
mutagenic  in  experimental  systems  but  is 
mitogenic  or  affe<;ts  hormonal  levels  or 
causes  toxic  injury  followed  by 
compensatory  growth  may  be  inferred  to 
have  effects  on  growth  signal  transduction  or 
to  have  secondary  (uircinogenic  effects.  The 
strength  of  these  inferences  depends  in  each 
case  on  the  nature  and  extent  of  all  the 
available  data. 

Differing  modes  of  action  at  the  molecular 
level  have  different  dose  response 
implications  fur  the  activity  of  agents.  The 
carcinogenic  activity  of  a  direct-acting 
mutagen  should  be  a  function  of  the 
probability  of  its  reaching  and  reacting  with 
DNA.  The  carcinogenic  activity  of  an  agent 
that  mterfores  at  the  level  of  signal  pathways 
with  many  potential  receptor  targets  should 
be  a  function  of  multiple  reactions.  The 
carcinogenic  activity  of  an  agent  that  acts  by 
causing  cell  toxicity  followed  by 
compensatory  growth  should  be  a  function  of 
the  toxicity. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  393 

[FHWA  Doctwt  No.  MC-«5-1] 

RIN2125-A041 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3280 

[DockeX  No.  FR^943] 
RIN  2502-AG54 

IManufactured  Home  Tires.  Parts  and 
Accessories  Necessary  for  Safe 
Operation;  and  Manufactured  Home 
Construction  and  Safety  Standards 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  DOT:  Office  of 
the  Assistant  Secretary  for  Housing. 
Federal  Housing  Commissioner. 
Department  of  Housing  and  Urban 
Development  (HUD). 
ACTION:  Notice  of  proposed  rulemaking; 
proposed  change  in  HUD  interpretative 
bulletin. 

SUMMARY:  The  FHWA  and  HUD  are 
proposing  amendments  to  the  Federal 
Motor  Carrier  Safety  Regulations  and  an 
interpretation  of  the  Manufactured 
Home  Construction  and  Safety 
Standards  concerning  the  transportation 
of  manufactured  homes.  The  FHWA  and 
HUD  propose  to  adopt  mutually 
consistent  and  readily  enforceable 
regulations  and  interpretations  that 
promote  the  safe  and  effective 
transportation  of  manufactured  homes. 
The  FHWA  and  HUD  are  proposing  to 
permit  the  overloading  of  manufactured 
home  tires  by  not  more  than  18  percent 
for  a  period  of  two  years  from  the 
effective  date  of  the  final  rule.  During 
that  two  year  period,  both  agencies 
would  review  test  and  other  technical 
data  concerning  the  relative 
performance  of  tires  which  are 
overloaded  by  18  percent  versus  no  tire 
overloading.  Unless  both  agencies  are 
persuaded  that  the  18  percent 
overloading  does  not  pose  a  risk  to  the 
traveling  public  or  have  an  adverse 
impact  on  the  safety  or  transportability 
of  manufactured  homes,  any 
overloading  of  tires  beyond  their  design 
capacity  would  b«  prohibited  after  two 
years  from  the  effective  date  of  the  final 
ml»!  These  proposed  changes  are 
intended  to  clarify-  the  regulations  of  the 
FHWA  and  the  interpretation  of  its 
regulations  by  HUD  and  to  resolve 
differences  between  Federal  n-jjulalions 
for  the  overloading  of  tires  used  in  the 
transportation  of  manufactured  homes. 


DATES:  Comment  Due  E>ate:  Comments 
must  be  ret;eived  on  or  before  June  24, 
1996. 

ADDRESSES:  To  file  responses  on  this 
proposed  rule  submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
9.5-1,  Room  4232.  HCC-10,  Office  of  the 
Chief  Counsel.  Federal  Highway 
Administration.  400  Seventh  Street. 
SW..  Washington.  D.C.  20590.  All 
oomments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  Eastern  Time. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA:  Mr.  Larry  W.  Minor.  Office  of 
Motor  Carrier  Research  and  Standards, 
HCS-10.  (202)  366-^009;  or  Mr.  Charles 
E.  Medalen.  Office  of  the  Chief  Counsel. 
HCC-20,  (202)  366-1354.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW..  Washington.  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  (eastern  standard  time),  Monday 
through  Friday,  except  Federal  holidays. 

For  HUD:  Mr.  Philip  W.  Schulte. 
Acting  Director.  Manufactured  Home 
and  Construction  Standards  Division, 
Office  of  Manufactured  Housing  and 
Regulatory  Functions.  Department  of 
Housing  and  Urban  Development. 
L'Enfai^t  Plaza  North.  Suite  3214. 
Washington.  D.C.  (mailing  address: 
Room  B-133,  HUD  Building. 
Washington,  D.C.  20410-8000). 
Telephones:  (voice)  (202)  755-7420; 
(TDD)  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Housing  and 
Urban  Development  (HUD)  and  the 
Federal  Highway  Administration 
(FHWA)  have  regulations  applicable  to 
the  transportation  of  manufactured 
housing  which  are  mutually 
inconsistent.  In  this  joint  NPRM,  the 
two  agencies  are  proposing  to  adopt 
identical  rules  to  correct  the 
inconsistency. 

On  March  4,  1995,  President  Clinton 
directed  all  agencies  to  remove  obsolete 
and  unnecessary  regulations,  and  revise 
and  improve  necessary  regulations.  As 
part  of  HUD's  and  FHWA's  review  of 
their  respective  regulations,  each  agency 
identified  its  regulations  applicable  to 
the  transportation  of  manufactured 
housing  as  inconsistent  with  one 
another.  In  accordance  with  the 
Presidents  directive  to  improve 
regulations,  and  in  accordance  with  the 
pniK  iples  of  Elxecutive  Order  12866. 
which  directs  agencies  to  avoid 


regulations  that  are  inconsistent  with 
regulations  of  other  agencies,  this  rule 
proposes  to  make  HUD's  and  FHWA's 
regulations  consistent  on  this  subject. 
Additionally,  at  the  final  rule  stage  the 
format  of  this  rule  may  be  revised  to 
conform  to  the  President's  regulatory 
reinvention  principles. 

I.  Department  of  Housing  and  Urban 
Development 

A  Manufactured  Home  Construction 
and  Safety  Standards 

The  National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  (Act).  42  U.S.C.  5401  et  seq.. 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  (HUD)  to  establish 
and  amend  the  Federal  Manufactured 
Home  Construction  and  Safety 
Standards  (FMHCSS).  24  CFR  Part  3280 
(Standards).  The  stated  purposes  of  the 
Act  are  to  reduce  the  number  of 
personal  injuries  and  deaths  and  the 
amount  of  insurance  costs  and  property 
damage  resulting  from  manufactured 
home  accidents  and  to  improve  the 
quality  and  durability  of  manufactured 
homes. 

B.  Transportation  Systems  for 
Manufactured  Homes 

Subpart  I  of  the  Standards  covers  the 
general  requirement  for  designing  the 
manufactured  home  to  fully  withstand 
the  adverse  effects  of  transportation 
shock  and  vibration  without  damaging 
the  integrated  structure  or  its 
component  parts.  One  of  its  components 
is  the  running  gear  assembly  which  is 
defined  in  24  CFR  3280.902  to  include 
the  subsystem  consisting  of  suspension 
springs,  axles,  bearings,  wheels,  hubs, 
tires,  and  brakes,  with  their  related 
hardware. 

Under  24  CFR  3280.904(a),  the  entire 
transportation  "system  (frame,  drawbar 
and  couphng  mechanism,  running  gear 
assembly,  and  lights)  shall  be  designed 
and  constructed  as  an  integrated, 
balanced  and  durable  imit  which  is  safe 
and  suitable  for  its  specified  use  during 
the  intended  life  of  the  manufactured 
home."  The  miming  gear  assembly, 
including  the  tires,  must  be  able  to 
sustain  the  designed  loads  set  forth  in 
24  CFR  3280.904(b)(3)  and  "to  provide 
for  durable  dependable  safe  mobility  of 
the  manufactured  home"  (emphasis 
added)  (24  CFR  3280.904(b)(4)(i)). 

The  design  load  consists  of  the  dead 
load  plus  a  minimum  of  3  pounds  per 
square  foot  floor  load  (for  example,  free- 
standing range,  refrigerator,  and  loose 
furniture),  and  the  superimposed 
dynamic  load  resulting  from  highway 
movement  but  shall  not  be  required  to 
exceed  twice  the  dead  load.  The 


integrated  design  shall  be  capable  of 
insuring  rigidity  and  structural  integrity 
of  the  complete  manufactured  home 
structure  and  to  insure  against 
deformation  of  structural  or  finish 
members  during  the  intended  life  of  the 
home. 

C.  Interpretative  Bulletin  f-1-76 

HUD  interpreted  the  transportation 
requirements  for  subpart  J  in  the 
Standards  by  an  Interpretative  Bulletin 
published  on  December  7. 1976  (41  FR 
53626).  Sections  C  and  D  of  the 
Interpretative  Bulletin  provide  as 
follows: 

Section  C — Axles 

Unless  substantiated  in  the  design  to  the 
satisfaction  of  the  approval  agency  [Design 
Approval  Primary  Inspection  Agency] 
(DAPIA)  by  either  engineering  analysis,  load 
tests  or  documented  evidence  of  actual 
transp>ortation  experience,  there  shall  be  no 
less  than  the  following  minimum  number  of 
6,000  lb.  rated  axles  with  not  less  than  the 
mobile  (manufactured)  home  rated  tires 
indicated  in  Table  1  or  Table  2  on  each 
mobile  home  or  floor  section  of  the  multiple 
unit  mobile  home: 

Table  1 


- -  — '■                 1 

Number 

of  6,000 

lb.  axies 

Lengtti  of  the  mot)ile 

equipped 

vwth7- 

14.5. 

(nrianufactured)  home 

motJiie 

home  8 

ply  tires 

1.  12  foot  wide: 

A.  To  60  ft  maximum 

2 

B.  Greater  than  60  ft-80  ft.  max 

3 

2.  14  foot  wide: 

A.  To  52  ft.  maximum 

2 

B.  To  76  ft.  rraxinxjm 

3 

C.  To  80  ft.  maximum  

4 

Table  2 


Number 

of  6.000 

lb.  axles 

equipped 

Length  of  the  motxie 

with  8- 

(manufactured)  home 

14.5, 
mobile 
homes 
and  10 
ply  tires 

1.  12footwide: 

A.  To  65  ft.  maximum 

2 

B.  Greater  than  65  ft.-80  ft. 

max 

3 

2.  14  foot  wide: 

A.  To  56  ft.  maximum 

2 

B.  Greater  than  56  ft.-80  ft 

max 

3 

Length  of  a  mobile  home  is  the  length  as 
defined  in  §  3280.902(b). 

Determination  of  the  number  of  axles 
required  by  use  of  the  above  tables  does  not 


eliminate  the  requirement  for  each  axle  to  be 
capable  of  withstanding  the  actual  imposed 
dead  load  without  exceeding  the  maximum 
allowable  stresses  for  design  axle  life  as 
recommended  by  the  axle  manufacturer,  or 
the  maximum  tire  load  rating  in 
§  280.904(b)(8)  [now  §  3280.904(b)(8)|.  If  a 
manufacturer  has  submitted  documented 
evidence  of  transfwrtation  experience  to  meet 
the  requirements  of  §  280.903(c)(2)  (now 
§  3280.903(c)(2)l,  the  minimum  number  of 
axles  required  by  the  experience  record  may 
not  be  reduced  by  use  of  the  above  tables. 
(The  number  of  axles  must  be  consistent  with 
and  no  less  than  the  number  and  rating  of  the 
axles  indicated  in  the  experience  record.) 

Section  D — Tires,  Wheels  and  Rims 

Tires  shall  be  sized  and  fitted  to  axles  in 
accordance  with  the  gross  axle  weight  rating 
determined  by  the  mobile  home 
manufacturer.  The  permissible  tire  loading 
may  hie  increased  by  utilizing  a  service  load 
factor  not  to  exceed  50  percent  of  the  mobile 
home  tire  load  limits  specified  in  MH-1  of 
the  Tire  and  Rim  Association  Handboolc 
(1975  edition),  but  the  individual  permissible 
tire  loading  may  not  exceed  3.000  pounds. 
For  example,  the  maximum  tire  loading  for 
a  7x14.5  mobile  home  8  ply  tire  at  70  PSl 
cold  inflation  pressure  would  be  2805  lbs. 
(1,870  lbs.  (MH-1  rating)xl.5(service  load 
factor)=2.805  lbs.).  The  tire  load  limit 
specified  in  MH-I  shall  be  determined  by  the 
tire  manufacturer  in  accordance  with 
procedures  described  in  49  CFR  571.119. 

Used  tires  may  also  be  sized  in  accordance 
with  the  above  criteria  whenever  the  tread 
depth  is  at  least  V32  of  an  inch  as  determined 
by  a  tread  wear  indicator.  The  determination 
as  to  whether  a  particular  used  tire  is 
acceptable  shall  also  include  a  visual 
inspection  of  thermal  and  structural  defects 
(e.g.,  dry  rotting,  excessive  tire  sidewall 
splitting,  etc.). 

Wheels  and  rims  shall  be  sized  in 
accordance  with  the  tire  manufacturer's 
recommendations  as  suitable  for  use  with  the 
tires  selected. 

II.  Department  of  Transportation 

A.  Federal  Motor  Carrier  Safety 
Regulations 

The  FHWA's  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  are  based 
on  a  series  of  statutes  starting  with  the 
Motor  Carrier  Act  of  1935.  The  FMCSRs 
are  codified  at  Subchapter  B  of  Chapter 
in.  Title  49  of  the  Code  of  Federal 
Regulations.  The  FMCSRs  provide 
requirements  for  the  operation  of 
commercial  motor  vehicles  in  interstate 
commerce.  The  FMCSRs  define  a 
commercial  motor  vehicle  as  any  self- 
propelled  or  towed  vehicle  used  on 
public  highways  in  interstate  commerce 
to  transport  passengers  or  property 
when:  the  vehicle  has  a  gross  vehicle 
weight  rating  or  gross  combination 
weight  of  10.001  or  more  pounds;  or  the 
vehicle  is  designed  to  transport  more 
than  15  passengers,  including  the 
driver;  or,  the  vehicle  is  used  in  the 


transportation  of  hazardous  materials  in 
a  quantity  requiring  a  placard.  Under 
this  definition,  a  manufactured  home 
transported  in  interstate  commerce  is 
considered  a  commercial  motor  vehicle 
and  is  subject  to  the  FMCSRs. 

Part  393  of  thefMCSRs  covers  parts 
and  accessories  necessary  for  safe 
operation.  Among  the  safety  regulations 
applicable  to  manufactured  homes  are 
the  requirements  for  lamps  and 
reflective  devices,  brake  systems, 
coupling  devices,  tires,  and  suspension 
systems. 

Under  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP),  the 
FHWA  provides  financial  assistance  to 
States  to  en  fore*  the  FMCSRs  or 
compatible  State  regulations  p>ertaining 
to  commercial  motor  vehicle  safety  (see 
49  CFR  part  350).  State  enforcement 
officials  have  expressed  concerns  about 
the  safety  of  certain  practices  of  carriers 
transporting  manufactured  homes.  Their 
principal  concern  is  the  movement  of 
manufactured  homes  on  overloaded 
tires.  In  certain  cases,  vehicles  with  tires 
loaded  to  150  percent  of  their  capacity 
are  op>erated  at  highway  speeds.  These 
practices  are  inconsistent  with  the 
FMCSRs. 

B.  FHWA  Requirements  for  Tires 

Section  393.75(f)  prohibits  the 
operation  of  commercial  motor  vehicles 
on  tires  that  carry  a  greater  weight  than 
that  specified  in  publications  of  certain 
standard-setting  organizations  listed  by 
the  National  Highway  Traffic  Safety 
Administration  in  49  CFR  571.119 
(S5.1(b))  unless  (1)  the  vehicle  is  being 
operated  under  the  terms  of  a  special 
permit  issued  by  the  State,  and  (2)  the 
vehicle  is  being  operated  at  a  reduced 
speed  that  is  appropriate  to  compensate 
for  tire  loading  in  excess  of  the 
manufacturer's  normal  rated  capacity. 
The  FHWA  first  proposed  restnctions 
on  the  use  of  overloaded  tires  on  April 
17.  1974  (39  FR  13785).  The  proposal 
was  in  response  to  two  jjetitions  from 
the  Professional  Drivers  Council 
(PROD),  a  non-profit  association  of 
professional  interstate  truck  and  bus 
drivers,  and  investigations  of  front  tire 
failures  by  the  FHWA.  The  PROD 
petitions  addressed  front  tire 
overloading  in  general,  and  specifically 
front  tire  overloading  resulting  from  the 
fifth  wheel  position  on  the  towing 
vehicle. 

The  investigations  performed  by  the 
FHWA  revealed  that  a  significant 
number  of  vehicles  operate  with 
overloaded  or  under-inflated  tires.  A  tire 
was  considered  under-infiated  if  it 
carried  a  load  greater  than  it  was 
designed  to  carry'  at  the  pressure  to 
which  it  was  inflated,  and  overloaded  if 
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It  carried  a  load  greater  than  it  i;ould 
safely  carrv  at  any  pres.surp.  The  agency 
cited  a  growing  bodv  of  evidence  that 
both  under-inflation  and  overloading 
create  identifiable  dangers.  Among  these 
were  the  impairment  of  vehicle 
handling  and  the  los.s  of  control  from 
sudden  tire  failures.  On  July  11.  1975. 
the  FHVVA  published  the  final  rule 
prohibiting  the  operation  of  motor 
vehicles  on  overloaded  tires  (40  FR 
29292).  Several  industry  groups  and 
numerous  tire  manufacturers 
immediatelv  petitioned  for 
reconsideration  The  FHWA  amended 
the  final  rule  a  few  months  later 
(September  29.  1975.  40  FR  44555).  The 
petitioners  asked  the  FHWA  to  allow 
tire  pressures  greater  than  those  labeled 
on  the  tires  sidewalls;  and  to  allow 
increased  loading  for  reduced  speed 

operations. 

The  available  information  from  tire 
manufacturers  supported  allowing 
increased  tire  loadings  if  vehicles  were 
operated  at  reduced  speeds. 
Accordingly,  the  FHWA  amended  the 
final  rule  to  that  effect,  provided  the 
vehicle  was  operated  in  compliance 
with  a  special  permit  which  specified  a 
speed  limitation. 

The  Heavv  Spet;ialized  Carriers 
Conference  (now  the  Specialized 
Carriers  and  Rigging  Association)  of  the 
American  Trucking  Associations  (ATA) 
subsequently  submitted  a  petition  for 
rulemaking.  According  to  the  petitioner, 
only  a  few  States  specified  speed  limits 
for  vehicles  operating  under  special 
permits.  The  wording  of  the  September 
29.  1975.  final  rule  therefore  had  the 
effect  of  limiting  the  exemption  for 
overloaded  tires  to  motor  carriers 
operating  in  tbos«  States.  The  petitioner 
requested  that  the  FHWA  rescind  the 
requirement  that  the  State-issued  permit 
must  include  a  specific  reduced  speed. 
On  June  17.  1976  (41  FR  24608).  the 
FHWA  proposed  to  modify  the 
conditions  under  which  tires  on  axles 
other  than  the  front  axle  could  be 
overloaded   Based  upon  user  experience 
and  information  obtained  from 
commerrial  vehicle  lire  manufacturers, 
the  agencv  acknowledged  that  tires  may 
be  safely  overloaded  if  vehicle  speed  is 
redu(  ed  sufficiently  to  prevent  heat 
buildup.  The  FHWA  concluded  that  if 
the  reference  to  reduced  speed  sfwcified 
on  Slute-issued  permits  were  deleted, 
the  agencv  should  impose  its  own  speed 
restriction  on  motor  vehicles  which 
operate  on  overloaded  tires.  .\n  upper 
speed  limit  of  72  kilometers  per  hour 
(km/hr)  (45  miles  per  hour  (mph))  vvas 
proposed  tor  inclusion  in  the 
exr-mption  This  value  was  selectftd  to 
prevfml  conflicts  betwe«^n  ^  .193.75(0 
and  the  posted  minimum  speeds  on 


many  Primary  and  Interstate  highways. 
Since  the  minimum  speed  limits  help  to 
ensure  safety  by  regulating  the 
maximum  allowable  speed  differential 
between  motor  vehicles,  the  agency's 
proposal  addressed  both  the  need  for 
reduced  speed  to  compensate  for 
overloading  and  the  need  for  limiting 
speed  differentials  between  the  affected 
commercial  motor  vehicles  and  other 
traffic. 

On  August  31,  1976  (41  FR  36656). 
the  FHVVA  published  a  final  rule 
amending  §  393.75(f)  to  permit  the 
overloading  of  tires  if  (1)  the  vehicle  is 
being  operated  under  the  terms  of  a 
special  overweight  permit  issued  by  the 
State  and  (2)  the  vehicle  is  being 
operated  at  a  reduced  speed  virhich  is 
appropriate  to  compensate  for  tire 
loading  in  excess  of  the  manufacturer's 
normal  rated  capacity.  The  exemption 
only  applied  to  tires  on  axles  other  than 
the  front  axle  and  included  a  maximum 
speed  limit  of  72  km/hr  (45  mph).  The 
effective  date  for  the  final  rule  was 
October  1,  1976. 

HUD  requested  that  the  FHWA 
postpone  the  effective  date  of  the 
August  1976  final  rule  with  regard  to 
the  interstate  transportation  of 
manufactured  homes.  The  FHWA  issued 
Notice  N  7510.1  on  September  27.  1976. 
which  instructed  motor  carrier  safety 
personnel  to  refrain  from  citing  mobile 
home  transporters  for  operating  on 
overloaded  tires  until  further  notice. 
This  temporary  relief  was  conditioned 
upon  observing  a  speed  limitation  of  72 
km/hr  (45  mph).  States  which  had 
adopted  the  FMCSRs  were  encouraged 
to  adopt  this  policy.  The  notice 
indicated  that  HUD's  request  was  based 
on  statistical  data  relating  to  accidents 
resulting  from  tire  failures  on  new 
mobile  homes.  The  data  indicated  an 
"insignificant  accident  incident  ratio 
related  to  tire  failure  and  an  adverse 
economic  impact  on  the  mobile  home 
industry  and  on  consumers."  A  copy  of 
the  September  1976  notice  is  included 
in  the  FHWA  and  HUD  docket  files. 

On  October  10. 1978.  in  response  to 
a  petition  from  the  ATA  concerning  tire 
marking  and  the  HUD  request,  the 
FHWA  published  another  notice  of 
proposed  rulemaking  (43  FR  46555). 
The  notice  discussed  HUD's  tire 
overloading  standards  for  manufactured 
homes:  150  percent  of  rated  capacity 
provided  the  total  tire  load  does  not 
exceed  3,000  pounds.  HUD  had  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  conduct  two 
series  of  tests  on  mobile  home  tires.  The 
first  results  were  summarized  in  a 
September  1976  report  entitled  "A 
Safety  Performance  Test  for  Mobile 
Home  Tires,  Phase  I:  New  Tires.  "  The 


second  report  (April  19Z8)  was  entitled 
"A  Safety  Performance  Test  for  Mobile 
Home  Tires.  Phase  II:  Used  Tires."  A 
copy  of  both  reports  is  included  in  the 
FHWA  and  HUD  docket  files.  The  tests 
indicated  that  new  tires  on  mobile 
homes  were  capable  of  operating 
satisfactorily  under  150  percent  loading, 
although  used  tires  did  not  perform  as 
well.  In  view  of  this  research,  the 
FHWA  proposed  replacing  the  term 
"special  overweight  permit"  with 
"special  permit.  "  The  FHWA  believed 
the  proposal  would  address  HUD's 
concerns.  Because  manufactured  homes 
generally  did  not  exceed  the  normal 
axle  or  gross  weight  limits,  they  rarely 
qualified  for  overweight  permits.  The 
FHWA  therefore  proposed  to  allow  the 
use  of  overloaded  tires  if  the  transporter 
was  operating  under  any  "special 
permit."  typically  a  permit  for  over- 
width  vehicles. 

The  final  rule  amending  §  393.75(f) 
was  published  on  May  1. 1979  (44  FR 
25455).  The  preamble  included 
reference  to  the  mobile  home  tire 
research  studies  and  HUD's  request  that 
the  FHWA  amend  §  393.75.  With  this 
amendment,  tires  on  axles  other  than 
the  front  axle  could  be  overloaded  if  (1) 
the  vehicle  was  operated  under  the 
terms  of  a  special  permit  (as  opposed  to 
a  special  overwei^t  permit)  issued  by 
the  state  and  (2)  the  vehicle  was 
operated  at  a  reduced  speed  not  to 
exceed  72  km/hr  (45  mph). 

On  October  29, 1980.  the  FHWA 
issued  FHWA  Notice  N  7510.2  which 
rescinded  Notice  N  7510.1.  Since  the 
1979  final  rule  allowed  all  vehicles 
subject  to  the  FMCSRs  to  be  operated  on 
overloaded  tires  provided  the  vehicles 
adhered  to  the  terms  of  a  special  permit 
and  did  not  exceed  speeds  of  72  km/hr 
(45  mph).  Notice  N  7510.1  was  no 
longer  necessary.  A  copy  of  the  1980 
notice  is  included  in  the  FHWA  and 
HUD  docket  files. 

The  current  wording  of  §  393.75(f)  is 
the  outcome  of  a  1988  final  rule  on  parts 
and  accessories  necessary  for  safe 
operation  (53  FR  49380,  December  7, 
1988).  Under  the  final  rule,  the  72  km/ 
hr  (45  mph)  maximum  speed  for 
vehicles  operating  on  overloaded  tires 
was  removed,  and  any  speed  below  the 
posted  speed  limit  is  thus  considered  a 
reduced  speed.  The  effective  date  of  the 
amendment  was  March  7,  1989. 

The  removal  of  the  72  km/hr  (45  mph) 
maximum  speed  limit  combined  with 
the  fact  that  the  FMCSRs  do  not  include 
restrictions  on  the  extent  to  which  a  tire 
may  be  overloaded  have  created 
problems  for  State  officials  responsible 
for  enforcing  motor  carrier  safety  laws. 


III.  Differences  Between  the  HUD  and 
the  FHWA  Regulations 

Under  42  U.S.C.  5401  et  seq.,  HUD 
was  required  to  issue  construction  and 
safety  standards  for  manufactured 
homes.  Congress  provided  that 
whenever  a  Federal  Manufactured 
Home  Construction  and  Safety  Standard 
is  in  effect,  no  State  or  political 
subdivision  of  a  State  shall  have  the 
authority  to  establish  or  permit  to 
continue  in  effect  with  respect  to  any 
niariufactured  home  covered,  any 
standard  "regarding  construction  or 
safety  applicable  to  the  same  aspect  of 
performance  of  such  manufactured 
home  v\'hich  is  not  identical  to  the 
Federal  manufactured  home 
construction  and  safety  standard"  (42 
U.S.C.  5403(d)).  HUD  issued  24  CFR 
3280,  subpart  J  and  Interpretative 
Bulletin  J-1-76  which  establish 
standards  for  the  running  gear  and 
which  permit  the  overloading  of  the 
tires. 

Furthermore.  HUD  has  indicated  in  24 
CFR  3282.11(c)  that  the  Federal  system 
establishes  the  exclusive  system  for 
enforcement  of  the  Federal 
manufactured  housing  standards.  No 
State  may  establish  or  keep  in  effect 
through  a  building  code  enforcement 
system  or  otherwise,  "procedures  or 
requirements  which  constitute  systems 
for  enforcement  of  the  Federal  standards 
or  of  identical  State  standards  which  are 
outside  the  system  established  in  these 
regulations  or  which  go  beyond  this 
system  to  require  remedial  actions 
which  are  not  required  by  the  Act  and 
these  regulations." 

In  contrast,  the  Motor  Carrier  Safety 
Act  of  1984  (49  U.S.C.  31131  pf  seq.. ' 
formerly  49  U.S.C.  app.  2501  et  seq.)  has 


a  different  purpose  and  scope  than  the 
Manufactured  Housing  Construction 
and  Safety  Standards  Act.  It  ratified  the 
regulations  adopted  on  the  authority  of 
the  Motor  Carrier  Act  of  1935,  and 
directed  the  Department  of 
Transportation  to  establish  minimum 
Federal  standards  to  ensure  that 
commercial  motor  vehicles  (CMVs)  are 
safely  equipped,  maintained,  loaded, 
and  operated;  that  the  duties  imposed 
on  CMV  drivers  do  not  impair  their 
ability  to  drive  safely;  that  the  physical 
conditiori  of  CMV  drivers  does  not  have 
an  adverse  impact  on  safety;  and  that 
driving  CMVs  does  not  harm  the 
drivers'  physical  condition  [49  U.S.C. 
31136].  The  FHWA's  regulation  of 
vehicle  components  and  systems, 
including  tires,  axles,  brakes,  etc.,  is 
consistent  with  this  purpose  and 
necessar\'  for  the  protection  of  motorists 
who  share  the  roads  with  CMVs, 
including  manufactured  homes. 

Most  State  motor  carrier  safety  laws  in 
effect  today  are  essentially  required  by 
Federal  law.  Congress  directed  the 
Department  of  Transportation  to 
preempt  State  safety  regulations  that  are 
not  compatible  with  the  FMCSRs  [49 
U.S.C.  31141  (formerly  49  U.S.C.  App. 
2507),  49  CFR  355).  The  MCSAP  has 
also  induced  States  to  model  their  safety 
laws  on  the  FMCSRs.  The  FMCSRs  as 
adopted  by  the  States  are  State  laws. 
The  Federal  Courts  have  not  had 
occasion  to  consider  the  relationship 
between  the  Manufactured  Home 
Construction  and  Safety  Standards  and 
the  FMCSRs  (or  compatible  State 
regulations)  with  regard  to 
manufactured  home  tire  overloading. 

Both  the  FHWA  and  HUD  recognize 
that  the  current  inconsistency  between 
their  regulations  and  interpretations 
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requires  clarification  through  the 
issuance  of  joint  rulemaking  to  establish 
uniform  requirements  for  motor  carriers 
who  are  transporting  manufactured 
homes.  The  proposed  changes  to  the 
FHWA's  and  HUD's  respective 
requirements  for  motor  carriers 
transporting  manufactured  homes  are 
covered  under  Sections  X,  XI.  and  XII  of 
this  notice. 

IV.  Analysis  of  Tire  Loading  and  the 
Tires  Used  in  the  Transporting  of 
Manufactured  Homes 

A.  Typical  Tires  Used  in  Manufactured 
Housing 

To  consider  whether  there  should  be 
changes  in  its  interpretation  of  the 
standards  for  transporting  manufactured 
homes  (Interpretative  Bulletin  )-l-76). 
HUD  has  gathered  information  from 
various  sources  about  the  types  of  tires 
and  axles  used  by  the  manufactured 
housing  industry.  Some  of  this 
information  was  submitted  to  HUD  by 
the  Manufactured  Housing  Institute 
(MHI)  which  had  established  a 
Transportation  Task  Force.  Irlformation 
was  also  obtained  from  suppliers,  and 
from  materials  provided  b>  the 
Department  of  "Transportation 

The  MHI  wrote  HUD  on  August  5. 
1994.  and  supplied  certain  information 
concerning  the  types  of  tires  typicalh 
used  in  manufactured  homes,  the 
typical  transport  distance  and  the 
number  of  tire  failures  noted  by  major 
transporters.  The  average  transport 
distance  was  reported  to  he 
approximately  225  miles;  the  data 
concerning  the  types  of  tires,  the 
relative  usage  of  7-14.5  vis-a-vis  8-14  5 
tires,  etc..  is  shown  in  Table  A. 


Tire  size  and  type 


Percent  use  in  manufac- 
tured houses 


Tire  capacity 


Tire  capacit>  al  max  over- 
loadpercent  overload 


7-14  5.  8  PLY.  SERIES  D  -. 
8-14  5.  8  PLY,  SERIES  D  . 
8-14.5,  10  PLY,  SERIES  E 
8-14.5,  12  PLY.  SERIES  F 
9-14.5.  8  PLY,  SERIES  D  . 
9-14.5,  10  PLY,  SERIES  E 
9-14.5,  12  PLY,  SERIES  F 


80%  :  1,870  lbs 

20%  are  8  and  iO  ply  ,  2,270  lbs 

See  above j  2.540  lbs 

Not  Availatde  2,790  lbs 

Not  Available  „ 2.620  lbs 3,000  lbs  ,  15%  Over 

Not  Available  2.940  lbs 3.000  lbs.  2^c  Over 

Not  Available  3,240  NO  OVEP-lOADING 


2.805  lbs.  >50<VoOvef 
3.000  lbs..  32<y<:  Ove' 
3.000  lbs.   18%  Over. 
3,000  lbs..  8%  Over 


The  maximum  load  ratings  for  the  9-14.5  tires  are  otrtained  from  the  1994  Tire  and  Rim  Association  Yeartiook. 


It  is  apparent  from  a  review  of  several 
DAPIA -approved  designs  and 
information  received  from  the  MHI  that 
most  manufacturers  are  using  7-14.5.  8 
ply  (Series  D)  tires.  Under  the 
provisions  of  Section  D  of  Interpretative 
Bulletin  (IB)  1-1-76,  the  tire  capacity  at 
maximum  overload  is  limited  to  2,805 


lbs.  (1.5  X  1870  lbs.).  However,  the 
above-mentioned  review  of  designs 
indicated  that  manufacturers  and 
DAPIAs  have  misinterpreted  another 
provision  of  the  IB  to  permit  7-14.5.  8 
ply  (Series  D)  tires  to  be  loaded  up  to 
3.000  lbs.  or  160  percent  of  their  rated 
capacity. 


Anecdotal  accounts  from  some 
manufacturers  indii  ated  that  the  larger 
8-14.5  tires  are  used  for  longer  transport 
distances  or  where  the  road  surfaces  are 
less  smooth  than  those  on  tlie  Interstate 
highways.  Presumably,  manufacturers 
have  discovered  by  experiem  e  that  t he- 
use  of  8-14.5  Series  D  or  E  tires  mav 
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reduce  the  possibility  of  tire  failure 
under  these  t:in;umstanc:es. 

B   Thf  S'umher  of  Refjortfd  Faihircs  nf 
Sew  nnd  I'sed  7/ res  During  Transport 

HUD  has  obtained  information  from 
three  companies  whic.li  transport  larj^e 
numbers  of  manufactured  homes.  These 
three  companies  collettively  transport 
more  than  30  percent  of  the 
manufactured  homes  produi:ed  in  the 
I'mted  States  and  in  the  case  of  the 
larj^est  transporter,  nearly  50.000 
manufactured  homes  per  year. 

The  three  companies  differed  in  the 
reported  overall  rate  of  tire  failure  for 
shipment  of  manufactured  homes.  The 
failure  rate  for  new  tires  ranged  from  4 
percent  to  7  percent.  The  used  tire 
failure  rate  was  9  percent.  Ai:cordins  to 
the  MHI  roughlv  .55  percent  of  the  tires 
sold  to  manufactured  housing  producers 
in  1994  were  u.sed  tires. 

Since  the  data  from  one  company 
represented  a  large  share  of  the  market 
and  transportation  experience  in  a  large 
number  of  States.  Hl'D  believes  that  the 
company's  failure  rate  of  7  percent  is 
the  most  representative  of  ac:tual 
conditions.  Therefore,  Hl'D  has  used  a 
failure  rale  of  7  percent  for  new  tires 
and  9  perr:ent  for  used  tires  with  an 
overall  average  failure  rate  of  8  percent. 
Since  each  section  of  a  manufactured 
home  usuailv  contains  fi  tires,  a  tire  will 
fail  on  about  40  percent  of  the  sections 
shipped  each  year.  Multiple  failures  of 
tires  (ire  less  common  but  are  known  to 
occur. 

There  was  also  substantial  variability 
among  these  three  companies 
concerning  the  cau.ses  of  tire  failure. 
C)ne  company  indicated  that  foreign 


objects  were  the  cause  of  99  percent  of 
tire  failures,  while  the  other  companies 
indicated  that  substandard  tires  and  tire 
overloading  were  the  chief  causes  of  tire 
failure.  The  other  companies  also  noted 
that  operating  at  excessive  speed  and 
other  causes  were  less  significant  factors 
in  tire  failure. 

There  are  no  separate  data  as  to  the 
rate  of  failure  due  to  tire  overloading  in 
relation  to  other  factors,  such  as 
substandard  tires,  improper  inflation, 
excessive  heat.  etc.  The  risk  of  tire 
failure  due  to  overloading  c;an  be 
increased  by  operating  the  tire  at 
reduced  inflation,  by  the  heat  of  the 
pavement,  high  speeds,  mounting 
procedures  and  other  practices  which,  if 
combined,  may  virtually  assure  tire 
failure.  Hence,  determining  the 
percentage  of  failures  attributable  solely 
to  tire  overloading  is  difficult. 

Data  from  one  tire  recycler,  however, 
indicated  that  up  to  70  percent  of  tires 
which  are  damaged  can  be  recycled  and 
reused  after  repair.  This  would  suggest 
that  foreign  objects  may  have  been  the 
principal  cause  of  tire  failure  rather  than 
blow-outs  due  to  overloading  or  other 
causes.  The  damage  associated  with 
blow-outs  or  causes  other  than  foreign 
objects  is  generally  too  extensive  to  be 
repaired. 

Based  on  the  available  information. 
HUD's  best  estimate  is  that  25  percent 
of  reported  failures  can  be  attributed 
partly  to  tire  overloading.  HUD  has 
reduced  this  estimate  by  half  to  account 
for  failures  due  in  part  to  aggravating 
factors,  such  as  improper  inflation  or 
mounting.  Therefore,  assuming  that 
4,50,000  sections  of  manufactured 
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homes  are  shipped  this  year  (450.000 
shipments  x  0.40  (factor  for  shipments 
with  at  least  one  tire  failure)  x  0.125 
(percentage  attributable  to  tire 
overloading),  tire  overloading  would  be 
responsible  for  at  least  22.500  tire 
blowouts, 

C.  The  Average  Number  of  Times  That 
the  Tire  Is  Used 

There  is  no  reporting  mechanism  or 
authoritative  data  on  the  number  of 
times  a  tire  is  used.  However, 
incomplete  data  from  transporters 
indicate  that  tires  are  used  an  average  of 
teil  times  before  they  are  unable  to  pass 
the  tread  depth  requirement. 

V.  Cost  Estimates  of  Possible  Options 
for  the  Protection  of  the  Public  and  To 
Ensure  the  Safe  Transport  of 
Manufactured  Homes 

Based  on  the  available  information, 
there  are  four  approaches  which  would 
substantially  alleviate  or  eliminate  the 
problem  of  overloading  of  tires.  These 
four  options  are  discussed  below: 

A.  Option  No.  1:  Reduction  of  the 
Permissible  Tire  Overloading  to  18 
Percent 

HUD  has  obtained  data  from  suppliers 
on  the  cost  to  upgrade  from  the  7-14.5 
tires  to  tires  with  a  rated  capacity  of 
2.540  lbs.  Assuming  that  the  design 
calls  for  3,000  lbs.  per  tire,  the  degree 
of  tire  overloading  would  be  reduced 
from  50  to  60  percent  to  18  percent.  The 
wholesale  incremental  cost  estimates 
were  determined  by  assuming  that  each 
transportable  section  uses  six  tires.  The 
results  are  shown  in  Table  B: 


Type  of  tife 


Wholesale 
c»st  of  8- 
14.5  10  ply 
(series  t) 


Wholesale 
c»st  of  7- 
14.5  8  ply 
(senes  D) 


Increase  in 

wholesale 

cost 


Total  incre- 
mental cost 
per  section 


NEW    

USED    

AVERAGE  COST  FOR  UPGRADED  TIRES  MAN   HOK^E 


S40 
30 


S30 
26 


SIC 

4 


S60 
24 
59 


As  shown  m  Tablr  H  thf  cost  for  upgraded  tires  is  relatively  modest  and  this  results  in  an  average  wholesale 
cos!  ill,  rease  uf  n^-arlv  .'Sf.o  per  home  The  average  cost  per  home  is  based  on  the  usage  patterns  of  new  versus  used 
tires  and  the  relative  percentage  of  single  {r,'\  pi;rc;ent)  and  multi-section  (47  percent)  homes. 

B.  Option  \o  2  Reduction  of  the  Permissible  Tire  Overloading  to  8  Percent 
HID  h,is  oht.nnc'd  data  from  suppliers  on  the  cost  to  upgrade  from  the  7-14.5  tires  to  tires  with  a  rated  capac:ity 
ut   ZJW   lt)s.   Assuming  th.it   tht-   design  calls   for  .<.000   lbs.   per  tire,  the  degree  of  tire  overloading  would  be  reduced 
from    -M   to  r,o   percent   to  8   percent.   The  same  assumptions  concerning  the  number  of  tires   per  section,  new  and 
Msed  tires,  etc:.  havM  been  made  to  permit  c:omparisen  of  the  v.irious  options.  The  results  are  shown  in  Table  C: 
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NEW  

USED  

AVERAGE  COST  PER  MAN.  HOME 


Whoiesaie  cost  of  8-14.5 
12  pty  (senes  F) 


$44  

ftot  available  in  sufficient 
quemtities. 


Whotesaie 
cost  of  7- 
14.5  8  pty 
(senes  0) 


S30 
26 


Increase  in 

wtx)tesate 

cost 


Total  incre- 
mental cost 
per  section 


$14 


$84 


123.5 


C.  Elimination  of  Tire  Overloading 
1.  Option  No.  3:  Addition  of  Another  Axle  and  the  Use  of  ft-14.5.  10  Ply  Tires  (Series  E) 
Another  option  is  to  require  that  the  tires'  rated  capacity  meet  or  exceed  the  live  and  dead  load  which  will  be 
applied  to  them.  The  manufacturer  would  probably  have  to  use  an  additional  axle  to  carry  some  of  this  load.  The 
cost  of  this  increased  axle  along  with  the  upgraded  tires  is  sliown  in  Table  D  as  follows; 

Table  D 


Average  cost  of  tires 

Whotesaie 

cost  of  new 

non-braking 

axles 

Whotesaie 
cost  of  used 
nor>-braking  i 
axtes 

$59 

$174 



$139  '  

$287 

Total  wholesale  cost  of  tires  and  axles 

Atxording  to  one  source,  the  cost  of  the  additional  wheels  and  axles  would  be  greater  because  half  of  the  axles 
would  be  braking  axles  which  are  25  percent  more  expensive  than  non-braking  axles.  However,  discussions  with  suppliers 
and  analysis  of  manufactured  home  designs  indicatea  that  the  changes  in  the  degree  of  tire  overloading  have  no  impact 
on  the  number  of  braking  versus  non-braking  axles  as  this  is  a  function  of  the  vehicle's  weight,  not  the  strength 
of  the  tires.  Therefore.  HUD  believes  that  the  additional  cost  of  nearly  $287  is  closer  to  the  expected  cost  of  the 
axle  and  tires. 

2,  Option  No.  4:  The  Use  of  &-14.5  12  Ply  Series  E  end  F  Tires 

Another  alternative  would  be  to  upgrade  the  tires  to  9-14.5.  Series  E  and  F  tires  which  would  involve  little  or 
no  overloading  with  the  use  of  a  6.000  lb.  axle.  Suppliers  reported  that  because  the  9-14.5  tires  are  being  made 
only  in  small  quantities,  current  prices  would  not  be  reliable  indicators  of  unit  costs  at  higher  production  levels. 
Therefore,  it  will  be  assumed  that  the  cost  of  the  9-14.5  tires  are  double  the  cost  of  the  7-14.5  tires  for  these  cost 
comparisons.  The  cost  of  these  tires  is  shown  in  Table  E: 

Table  E 


Type  of  tire 


Est.  whotesaie  cost  of  d~ 
14.5  12  pty  tires  (senes  F) 


Whotesaie 
c»st  of  7- 
14.5  8  ply 

tires 
(senes  0) 


Increase  in 

wtxjtesate 

cost 


Total  aver- 
age cost 
per  section 


New i  $60  

Used  j  Notavailabte 

Average  cost  per  man.  horrw 


± 


S30 
26 


S30 


S'80 


265 


D.  Adjustment  to  Cost  Increases  Due  to  Multiple  Usages 

In  estimating  the  useful  life  of  the  8-14.5  and  9-14.5  tires,  it  is  c:onservative  to  assume  that  these  tires  would 
be  able  to  be  used  for  at  least  the  same  number  of  trips  as  the  current  7-14.5  tires.  Therefore,  the  FHWA  and  HIT) 
have  assumed  that  the  upgraded  tires  can  also  be  used  a  total  of  ten  times.  Based  on  ten  trips  per  tire  and  shipments 
of  450.000  transportable  sections  of  manufactured  homes  each  year,  the  estimated  wholesale  cost  per  transportation 
unit  and  the  annual  wholesale  cost  of  each  option  is  shown  in  Table  F. 

Table  F.— Cost  Per  Transportation  Unit  and  Annual  Costs 

S6 

52  700,000 

S-2 

55.400,000 

529 

$13,050,000 

S27 

$12. 150.000 


option  no.  1  (UPGRADE  TO  8-14.5  SERIES  E  TIRES)  

TOTAL  ANNUAL  COST  (WHOLESALE)  FOR  ALL  HOMES 
OPTION  NO.  2  (UPGRADE  TO  8-14.5  SERIES  F  TIRES)  

TOTAL  ANNUAL  COST  (WHOLESALE)  FOR  ALL  HOMES 
OPTION  NO.  3  (ADDITIONAL  AXLE  AND  UPGRADED  TIRES) 

TOTAL  ANNUAL  COST  (WHOLESALE)  FOR  ALL  HOMES 
OPTION  NO.  4  (UPGRADE  TO  9-14.5  SERIES  F  TIRES)  

TOTAL  ANNUAL  COST  (WHOLESALE)  FOR  ALL  HOMES 
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VI.  Discussion  Concerning  the 
Overloading  of  Tires  and  the  Other 
Requirements  of  the  Interpretative 
Bulletin 

In  addition  to  an  examination  of  the 
various  options,  HUD  has  reviewed  the 
basis  of  the  1976  decision  to  permit  the 
overloading  of  manufactured  home  tires. 
The  overloading  of  manufactured  home 
tires  was  based  on  certain  assumptions 
and  conditions  existing  at  the  time  the 
rule  was  promulgated.  These 
assumptions  are  discussed  below: 

A.  Single  or  Very  Limited  Use  of  Tires: 
Short  Travel  Distances 

In  1976,  it  was  a  common  practice  to 
limit  the  use  of  the  tii-es  to  one,  or 
perhaps  a  few  more  trips  so  that  the 
total  distance  traveled  would  be  only 
about  500  miles.  Based  on  such  limited 
usage,  it  may  be  permissible  to  exceed 
the  normal  supplier  recommendations. 

However,  the  markets  for 
manufactured  homes  have  broadened 
beyond  the  2-  to  3-hour  driving  distance 
so  that  some  companies  are  shipping 
units  for  distances  in  excess  of  500 
miles.  This  long  distance  shipping  is 
substantially  greater  than  the  limited 
range  which  the  original  Interpretative 
Bulletin  was  based  on. 

In  order  to  determine  common  travel 
di.stanr.es  for  homes,  HUD  has  analyzed 
data  to  determine  the  total  distance 
traveled  from  factories  in  several 
Southern  States  to  the  retailers  who 
received  the  homes.  The  data  is 
summarized  in  Table  G: 

Table  G 


I 

Number 

Percent 

1 — 

'    Percent 

of  ship- 

shipped 

shipped 

ments 

1-250 

'    251-500 

analyzed 

miles 

miles 

Percent 
shipped 

more 
than  500 

miles 


30.000 


50 


40 


10 


In  50  percent  oi  the  cases,  the  home 
was  shipped  more  than  250  miles  and 
in  10  percent  of  tho  cases,  the  distant  e 
shipped  was  more  than  500  miles. 
Therefore,  the  typical  transportation 
patterns  at  the  time  the  Interj)r»'tativc 
Bulletin  was  issued  have  changed 
significantly  Secondlv.  these  data 
understate  the  total  travel  di>tan(e  since 
they  are  calculated  on  the  distance  from 
the  factorv  to  the  retailer,  not  to  the 
homeowner's  site  More  signifuantly, 
the  data  supplied  bv  the  transporters 
indicate  that  the  average  tire  is  used  ten 
times  before  it  is  unable  to  be  used 
further. 


B.  Increased  Weight  of  Manufactured 
Homes 

At  the  time  the  Interpretative  Bulletin 
was  issued,  the  typical  weight  of 
manufactured  homes  per  square  foot 
was  in  the  range  of  16  to  17  lbs.  Over 
the  years,  the  average  weight  of  the 
homes  has  increased  due  to  the  use  of 
heavier  exterior  roofing  materials, 
heavier  exterior  and  interior  wall 
coverings,  and  the  addition  of  roof  and 
wall  sheathing  materials.  According  to 
information  provided  by  the  National 
Conference  of  States  on  Building  Codes 
and  Standards.  Inc.  (NCSBCS).  the 
average  weight  of  these  homes  is  now  19 
to  23  lbs.  per  square  foot,  or  an  average 
increase  of  over  25  percent. 

Furthermore,  the  increase  in  the 
design  standards  for  homes  shipped  into 
high  wind  areas  (Federal  Register  Vol. 
59.  No.  10,  published  January  14,  1994) 
will  further  increase  the  weight  of 
homes  due  to  the  strengthening  of  the 
roof  and  wall  construction.  In  this  new 
wind  standard,  the  wind  design 
pressure  for  homes  placed  in  High  Wind 
Zone  2  has  been  increased  to  39  psf 
with  a  47  psf  design  pressure  in  High 
Wind  Zone  3.  Therefore,  in  high  wind 
areas,  the  increase  in  weight  from  1976 
to  the  present  could  be  as  much  as  30 
percent. 

C  Increased  Speed  on  the  Highways 

Tire  research  undertaken  by  HUD 
indicated  that  tire  overloading  would 
not  degrade  tire  life  and  performance 
when  homes  were  transported  at  50 
mph.  During  the  mid-1970's,  the  speed 
of  travel  in  the  United  States  was 
limited  to  55  mph.  Accordingly,  HUD 
concluded  that  the  likely  travel  speeds 
would  be  consistent  with  the  research 
results  and  that  the  overloading  of  tires 
would  not  result  in  a  high  percentage  of 
tire  failure. 

In  large  areas  of  the  southern  and 
western  United  States,  the  speed  limit 
has  been  increased  to  65  mph.  The  1994 
Tire  and  Rim  Association  Yearbook  has 
indicated  that  tires  can  be  overloaded  by 
9  percent  if  the  tires  are  operated  at 
speeds  less  than  50  mph.  Sf>eeds  of  65 
mph  impose  substantially  greater  loads 
on  tires  and  industry  standards  would 
not  permit  the  overloading  of  the  tires 
at  high  speeds. 

VII.  The  Use  of  Products  in  Excess  of 
the  Manufacturer's  Recommendations 
Is  Contrary  to  Accepted  Practice  in 
Other  Sections  of  the  Standards 

In  mnnv  scnrtions  of  the  Manufactured 
Home  Construction  and  Safety 
Standards.  HUD  has  indicated  that 
products  included  in  manufactuied 
homes  should  be  used  in  accordance 


with  the  requirements  of  their  listing 
and  the  supplier's  installation 
instructions  While  Subpart  J  does  not 
specifically  include  requirements  that 
the  components  be  listed  and  certified, 
there  are  a  number  of  other  sections  of 
the  Standards  (e.g.  §  3280.304  etc.) 
where  HUD  has  indicated  that  the 
component  should  be  used  in 
accordance  with  the  manufacturer's 
design  limitations  for  safe  and  effective 
operation, 

HUD  believes  that  the  transportation 
system  should  be  modeled  after  these 
other  sections  of  the  Standards  that 
acknowledge  the  limitations  established 
for  listed  products  or  the  limitations 
determined  by  the  supplier  of  the 
product.  For  this  reason.  HUD  believes 
that  significant  overloading  of  the  tires 
is  a  practice  which  is  contrary  to  the 
collective  judgement  of  the  producers  of 
these  products  and  sound  engineering 
practices  because  it  permits  Uie  use  of 
a  product  well  beyond  its  design 
capacity.  Such  a  direct  violation  of  the 
listing  or  the  supplier's  usage 
instructions  is  not  permitted  in  other 
sections  of  the  Standards.  Also, 
suppliers  indicated  that  tire  overloading 
of  this  magnitude  is  not  permitted  for 
any  other  commercial  tire. 

Vm.  Conclusions  and  the  Proposed 
Schedule  for  Modifying  the  Current 
Interpretative  Bulletin 

Based  on  the  high  rate  of  tire  failure, 
the  impact  of  tire  failure  on  the 
structural  integrity  of  the  home  and 
concerns  about  the  safety  of  the 
travelling  public  on  increasingly 
crowded  public  highways.  HUD  has 
concluded  that  the  current  overloading 
of  manufactured  home  tires  is  no  longer 
defensible.  Secondly,  HUD  believes  that 
the  reasons  for  previously  permitting 
the  overloading  do  not  refiect  the 
current  weights  of  manufactured  homes, 
the  multiple  reuse  of  running  gear 
equipment,  and  the  experience  of  the 
transporters. 

In  addition,  HUD  is  persuaded  that 
the  use  of  products  substantially  in 
excess  of  their  design  capacity  is 
unsound  and  that  the  current  degree  of 
tire  overloading  and  failure  rates 
associated  with  increased  travel  speeds, 
less-than-ideal  highway  conditions,  and 
heavier  manufactured  homes  is  not 
acceptable.  Given  today's  conditions, 
the  Interpretative  Bulletin  may  be 
permitting  practices  which  do  not 
assure  "that  the  running  gear  assembly, 
as  part  of  the  chassis,  shall  be  designed 
to  perform,  as  a  balanced  system,  in 
order  to  effectively  sustain  the  designed 
loads  set  forth  in  §  3280.9G4(b)(3)  and  to 
provide  for  durable  dependable  safe 
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mobility  of  the  manufactured  home" 
(emphasis  added). 

Tnerefore.  HUD  has  concluded  that 
elimination  or  substantial  mitigation  of 
tire  overloading  is  needed.  While  the 
use  of  9-14.5  Series  F  tires  would  be  a 
possible  option,  these  tires  are  not 
currently  being  produced.  Therefore,  a 
proposed  rule  which  imposes  such  a 
requirement  would  require  a  long 
phase-in  period.  Also,  the  use  of  9-14.5 
Series  F  tires  would  be  the  most 
expensive  option. 

The  8-14.5  Series  F  tires  can  be 
produced  with  the  same  molds  as  8- 
14.5  Series  E  tires  which  would  shorten 
the  necessary  lead  time.  Series  F  tires, 
though,  have  not  been  produced  in  any 
quantity  over  the  last  several  years  and 
therefore,  there  are  relatively  few  used 
tires  that  are  available.  Since  most  of  the 
tires  used  to  transport  homes  are  used, 
this  would  further  exacerbate  a  potential 
tire  shortage  and  delay  the 
implementation  of  a  proposed  rule. 
Hence,  the  available  options  have  been 
narrowed  to  the  acceptance  of  18 
percent  overloading  versus  the 
elimination  of  tire  overloading  through 
the  use  of  8-14.5  Series  E  tires  and  an 
additional  axle. 

Absence  of  Authoritative  Information 
Concerning  This  Subject 

Definitive  data  on  the  effect  of 
reducing  the  number  of  tire  failures 
through  the  use  of  8-14.5  Series  E  tires 
is  not  available.  Evaluating  the  risk  of 
allowing  tire  overloading  by  18  percent 
versus  no  tire  overloading  is 
complicated  by  inadequate  information 
on  the  causes  of  tire  failure,  the  safety 
margins  built  into  various  tires,  and  the 
relative  performance  of  new  and  used 
tires. 

The  Administration's  policy  in 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  requires  that 
"Agencies  should  assess  costs  and 
benefits,  both  quantifiable  and  non- 
quantifiable  and  choose  the  approach 
with  the  maximum  net  benefits."  Based 
on  the  information  included  in  Table  F. 
18  percent  tire  overloading  would 
impose  one-half  of  the  cost  of  the 
elimination  of  tire  overloading  and 
might  therefore  be  the  best  alternative  at 
this  time,  since  it  provides  the  greatest 
benefits  for  the  least  added  cost.      ^' 

While  Options  1  and  3  will  entail 
some  additional  cost  to  home 
manufacturers,  the  use  of  slightly 
overloaded  and  properly  inflated  8-14.5 
Series  E  tires  should  substantially 
reduce  the  number  of  tire  failures.  The 
cost  avoided  by  eliminating  tire  failures 
will  be  considerable  since  there  are 
service  calls,  lost  productivity  due  to 
the  time  it  takes  to  change  the  tire,  and 


even  in  some  cases  damage  to  the  home. 
Knowledgeable  sources  indicated  that 
the  added  cost  for  upgraded  tires  may  be 
substantially  or  wholly  offset  by 
reduced  service  calls,  longer  tire  life, 
and  other  benefits. 

Therefore.  FHWA  and  HUD  are 
proposing  to  permit  the  overloading  of 
manufactured  home  tires  by  not  more 
than  18  percent  for  a  period  of  two  years 
from  the  effective  date  of  the  final  rule 
and  amended  interpretative  bulletin. 
During  that  two  year  period,  both 
agencies  would  review  any  test  and 
other  technical  data  submitted  by  the 
manufactured  housing  industry  and  tire 
manufacturers  concerning  the  relative 
performance  of  tires  which  are 
overloaded  by  18  percent  versus  no  tire 
overloading. 

Unless  both  agencies  are  persuaded 
that  the  18  percent  overloading  does  not 
pose  a  risk  to  the  traveling  public  and 
to  the  stability  of  the  manufactured 
home,  any  overloading  of  tires  beyond 
their  design  capacity  would  be 
prohibited  after  two  years  from  the 
effective  date  of  the  final  rule.  FHWA 
and  HUD  encourage  tire  manufacturers 
and  suppliers  to  submit  ail  test  and 
relevant  information  concerning  the  use 
of  8-14.5  Series  E  tires  with  an  effective 
overloading  of  18  percent. 

Implementation  Schedule  for  Changes 
in  the  Standards 

Manufactured  home  production  is 
likely  to  exceed  450,000  sections  this 
year  which  will  be  a  20-year  high  for  the 
industry.  Since  there  are  insufficient  8- 
14.5,  Series  E  tires  being  produced,  a 
sudden  change  in  the  tire  requirements 
could  result  in  shortages  and  disruption 
of  manufactured  housing  shipments. 

In  a  letter  to  Mr.  Frank  Williams. 
Director  of  the  Florida  Manufactured 
Housing  Association,  dated  Februar>'  7. 
1994,  Goodyear  Tire  and  Rubber 
indicated  that  the  tire  demand  for  1994 
would  be  2,400,000  tires.  Goodyear  also 
indicated  that  should  HUD  elirninate 
the  overloading  of  tires,  thus  prohibiting 
the  use  of  the  7-14.5  tires,  Goodyear 
could  meet  only  20  percent  of  the 
demand  for  8-14.5  Series  E  tires. 

Discussions  with  other  lire  industry 
officials  indicated  that  producers  would 
require  a  number  of  months  to  increase 
production  to  90  percent  of  the  expected 
8-14.5  Series  E  tire  demand.  Other 
sources  believed  that  adequate  supplies 
of  8-14.5  Series  E  tires  could  be  made 
available  within  9  months.  HUD  has 
concluded  that  it  is  in  the  public 
interest  to  modify  Interpretative  Bulletin 
1-1-76  as  soon  as  an  adequate  suppiv  of 
8-14.5  Series  E  tires  is  available. 
Therefore,  these  changes  are  proposed 
to  be  made  effective  nine  months  after 


the  publication  of  the  amended 
interpretative  bulletin. 

Upon  the  effective  date,  tire 
overloading  would  be  reduced  to  a  level 
not  greater  than  18  percent  and  the 
number  of  axles  necessary  to  support 
the  transportation  of  the  home  would  be 
based  on  engineering  analysis  or  testing 
as  required  by  24  CFR  3280.904  HUD 
would  welcome  comments  from  tire 
suppliers  and  producers  as  to  the 
feasibility  of  this  implementation 
schedule. 

IX,  Proposed  Changes  to  Interpretative 
Bulletin  M-76  of  the  Manufactured 
Housing  Standards 

HUD  has  determined  that  the 
following  changes  should  be  made  to 
Interpretative  Bulletin  J-1-76: 

1.  Section  C— "Axles'  would  be 
deleted  in  its  entirety  because  the 
Tables  in  that  Section  were  based  on 
higher  service  load  factors  of  up  to  50% 
for  tires.  In  addition,  there  has  been  an 
increase  of  approximately  25%  in 
design  weights  for  currently  produced 
manufactured  homes  than  was 
originally  assumed  to  develop  the 
Tables. 

Axles  would  be  required  to  withstand 
the  actual  imposed  dead  load  including 
all  of  the  design  loads  outlined  in 
§  3280.904(b)(3)  without  exceeding 
maximum  allowable  stresses  for  design 
axle  life  as  recommended  by  the  axle 
manufacturer.  The  manufacturer  would 
determine  the  number  of  a.xles  by 
engineering  analysis  or  by  testing  as 
permitted  in  Section  3286.903(c). 

Alternatively  if  the  manufacturer  has 
submitted  documented  evidence  of 
transportation  experience,  the  minimum 
number  of  axles  permitted  by  the 
experience  record  (weight  slips,  etc.) 
may  not  be  less  than  the  number  of 
axles  required  to  meet  the  above  criteria. 
Also,  the  transportation  experience 
must  refiect  the  number  of  axles  and 
tires  that  would  be  required  under 
Subpart  D  of  the  Interpretative  Bulletin 
as  amended  by  this  proposed  rule 

2.  Section  EJ — "Tires.  Wheels,  and 
Rims"  would  be  revised  as  follows 

Tires  shall  be  sized  and  fitted  to  axles 
in  accordance  with  the  gross  axle  weight 
rating  determined  by  the  manufactured 
home  manufacturer.  The  permissible 
tire  loading  may  be  increased  up  to  a 
maximum  of  18  percent  over  the  rated 
load  capacity  of  the  manufactured  home 
tire  as  determined  by  the  manufadurv r 
of  the  tire.  Used  tires  may  also  be  sized 
in  accordance  with  the  above  criteria 
whenever  the  tread  depth  is  at  least  ^^-^i 
of  an  inch  as  determined  b\  a  tread  wear 
indicator.  The  determination  as  to 
whether  a  particular  used  tire  is 
acceptable  shall  also  include  a  visual 
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inspection  for  thermal  and  structural 
defects  (e.g.,  dry  rotting,  excessive  tire 
sidewall  splitting,  etc.).  Wheels  and 
rims  shall  be  sized  in  accordance  with 
the  tire  manufacturer's 
recommendations  as  suitable  for  use 
with  the  tires  selected. 

X.  Proposed  Amendments  to  the 
FMCSRs 

The  FHVVA  is  proposing  to  amend  49 
CFR  393.75  to  make  the  FMCSRs 
cooiistent  with  the  MUD's  proposed 
amendments  to  Interpretative  Bulletin 
R-76.  Section  393.75(f)(l)li)  and  (ii) 
would  be  redesignated  as  !)  393.75(f)(1) 
and  (2)  The  redesignated  paragraphs 
would  address  all  CMVs  with  the 
exception  of  manufactured  homes. 
Section  393.75(0(2)  would  also  reinstate 
speed  restrictions  on  CMVs  operated  on 
overloaded  tires.  The  FHWA  is 
proposing  that  vehicles  with  overloaded 
tires  be  prohibited  from  operating  at 
speeds  above  80  km/hr  (50  mph).  This 
speed  ensures  the  safe  operation  of  the 
vehicle  while  preventing  conflicts  with 
minimum  speed  limits  in  certain  States. 
The  80  km/hr  (50  mph)  speed  is 
consistent  with  the  previous  speed 
restriction  which  was  rescinded  in 
1988. 

The  FHWA  is  not  proposing 
limitations  on  the  amount  of  tire 
overloading  allowed  for  vehicles  other 
than  manufactured  homes.  The  FHWA 
will  examine  that  issue  separately  from 
this  rulemaking  and,  if  necessary, 
propose  amendments  in  a  future 
proceeding. 

To  address  the  issue  of  overloaded 
tires  on  manufactured  homes,  the 
FHVVA  is  proposing  a  new  paragraph. 
Section  393.75(g)  would  allow  18 
percent  overloading  of  manufactured 
home  tires  for  a  period  of  two  years  after 
the  effective  date  of  the  final  rule. 
Manufactured  homes  operating  on  tires 
overloaded  by  more  than  9  percent 
would  be  restricted  to  a  maximum 
speed  of  80  km/hr  (50  mph).  This  speed 
restriction  is  consistent  with 
information  contained  in  the  1994  Tire 
and  Rim  Association  Handbook. 

The  FHWA  notes  that  HUD  is  not 
proposing  to  include  a  speed  restriction 
in  the  Interpretative  Bulletin.  While  this 
would  result  in  a  difference  between  the 
revised  Interpretative  Bulletin  and  the 
amended  FMCSRs,  the  FHWA  and  HUD 
do  not  believe  this  minor  difference  will 
create  enforcement  problems  for  the 
States.  Since  speed  limits  are  not  related 
to  the  HUD  standards  for  components  or 
elements  of  the  manufactured  housing 
units,  the  reinstatement  of  a  speed 
restriction  under  *j  393.75.  and 
sub.sequent  adoption  by  the  States, 


would  not  be  in  conflict  with  the 
revised  Interpretative  Bulletin. 

With  regard  to  the  tire  pressure  and 
inflation  requirements  currently  found 
at  §  393.75(f)(2)  and  (3).  the  FHWA 
proposes  to  include  these  provisions  in 
a  new  paragraph.  §  393.75(h).  The 
FHWA  is  not  proposing  substantive 
changes  to  the  requirements  concerning 
tire  pressure  and  inflation  at  this  time. 

XI.  Proposed  EfTective  Date  for  FHWA 
and  HUD  Amendments 

The  FHVVA  and  HLTD  propose  that 
these  revisions  to  the  Regulations  and 
the  Interpretative  bulletin  be  made 
effective  nine  months  after  the 
publication  of  the  final  rule. 

XH.  Rulemaking  Analysis  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  dockets  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  and 
HUD  may  issue  a  final  rule  at  any  time 
after  the  close  of  the  comment  period. 
In  addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  in  the  docket 
FHWA  MC-95-1  relevant  information 
that  becomes  available  after  the 
comment  closing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  and  HUD  have 
determined  that  this  action  is  not  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866.  In 
addition,  the  FHWA  has  determined 
that  this  action  is  not  significant  within 
the  meaning  of  Department  of 
Transportation  regulatory  jx)licies  and 
procedures.  This  rule  would,  if  adopted, 
establish  tire  loading  limitations  for 
manufactured  homes  transported  in 
interstate  commerce.  This  action  would 
eliminate  inconsistency  between  the 
FHWA  and  HUD  requirements  for 
manufactured  homes.  The  FHWA  and 
HUD  have  evaluated  the  economic 
impact  of  potential  changes  to  the 
regulatory  requirements  concerning  the 
safe  transportation  of  manufactured 
homes  and  determined  that  the 
proposed  standard  is  reasonable, 
appropriate,  and  the  least  costly  and 
intrusive  approach  for  the  resolution  of 
this  issue. 

Nevertheless,  based  on  the 
information  received  in  response  to  this 
notice,  the  FHWA  and  HUD  intend  to 


carefully  consider  the  costs  and  benefits 
associated  with  various  alternative 
requirements.  Comments,  information, 
and  data  are  solicited  on  the  economic 
impact  of  the  potential  changes. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  and  HUD  have  evaluated  the 
potential  effects  of  this  rulemaking 
proposal  on  small  entities  and 
determined  that  the  proposed  standard 
is  reasonable,  appropriate,  and  the  least 
costly  and  intrusive  approach  for  the 
resolution  of  this  issue.  The  FHVVA  and 
HUD  certify  that  this  rulemaking  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  FHWA  and  HUD  solicit 
comments,  information,  and  data  on 
these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

The  FHWA  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  Federalism,  and 
determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  General  Counsel  of  HUD.  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612,  has  determined 
that  the  policies  contained  in  this  rule 
will  not  have  substantial  direct  effects 
on  States  or  their  political  subdivisions, 
or  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order. 

Specifically,  the  requirements  of  this 
rule  are  directed  to  manufacturers  and 
do  not  impinge  upon  the  relationship 
between  the  Federal  government  and 
State  and  local  governments. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  [44  U.S.C.  3501  et  seq.]. 
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National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  determined  that 
this  action  would  not  have  any  effect  on 
the  quality  of  the  environment. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(c]  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Regulation  Identification  Numbers 

A  regulation,  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  Thel&Ns 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Executive  Order  12606.  The  Family 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
formation,  maintenance,  and  general 
well-being  of  families,  and  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  involves  requirements  for,^ 
transportation  safety  standards  for 
manufactured  homes.  Any  effect  on  the 
family  would  likely  be  indirect  and 
insignificant. 

List  of  Subjects  in  24  CFR  Part  3280 

Fire  prevention.  Housing  standards. 
Manufactured  homes. 

List  of  Subjects  in  49  CFR  Part  393 

Highway  safety,  Highways  and  roads. 
Motor  carriers,  and  Motor  vehicle  safety. 

In  consideration  of  the  foregoing,  the 
Department  of  Housing  and  Urban 
Development  proposes  to  amend  24  CFR 
part  3280  and  Interpretative  Bulletin  J- 
1-76,  and  the  Department  of 
Transportation.  Federal  Highway 
Administration  proposes  to  amend  49 
CFR  part  393  as  set  forth  below. 

24  CFR  Chapter  XX 

PART  3280— MANUFACTURED  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS 

1.  The  authority  citation  for  Part  3280 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  3535(d).  5301.  and 
5401. 

2.  Interpretative  Bulletin  1-1-76 
published  at  41  FR  53627  (December  7. 
1976)  would  be  amended  as  follows. 
(The  Interpretative  Bulletin  is  available 
from  the  Rules  Docket  Clerk.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  7th  St.  SW., 
Washington,  DC  20410). 

Section  C.  of  the  interpretative 
bulletin  would  be  removed.  Section  D. 
would  be  redesignated  as  Section  C.  and 
would  be  revised  to  read  as  set  forth 
below.  Sections  E.  and  F.  would  be 
redesignated  as  Sections  D.  and  E. 
***** 

C.  Tires  shall  be  sized  and  fitted  to  axles 
in  accordance  with  the  gross  axle  weight 
rating  determined  by  the  mobile  home 
manufacturer.  The  permissible  tire  loading 
may  be  increased  up  to  a  maximum  of  18 
percent  beyond  the  rated  load  capacity  of  the 
manufactured  home  tire  as  determined  by  the 
manufacturer  of  the  tire.  Lised  tires  may  also 
be  sized  in  accordance  with  the  above  criteria 
whenever  the  tread  depth  is  at  least  ^'12  of  an 
inch  as  determined  by  a  tread  wear  indicator. 
The  determination  as  to  whether  a  particular 
used  tire  is  acceptable  shall  also  include  a 
visual  inspection  of  thermal  and  structural 
defects  (e.g.,  dry  rotting,  excessive  tire 
sidewall  splitting,  etc.).  Wheels  and  rims 
shall  be  sized  in  accordance  with  the  tire 
manufacturer's  recommendations  as  suitable 
for  use  with  the  tires  selected.  This  provision 
will  become  effective  nine  months  after  the 
publication  date  of  the  final  rule  (insert 
publication  date).  This  provision  will  expire 
(INSERT  DATE  TWO  YEARS  AFTER  TtiE 
EFFECTIVE  DATE  OF  THE  AMENDED 
INTERPRETATIVE  BULLETIN)  unless 
extended  bv  mutual  consent  of  FHWA  and 
HUD. 


49  CFR  Chapter  ID 

PART  393— PARTS  AND 
ACCESSORIES  NECESSARY  FOR 
SAFE  OPERATION 

4.  The  authority  citation  at  the  end  of 
§  393.75  would  be  removed  and  the 
authority  citation  for  49  CFR  part  393 
would  be  revised  to  read  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L  102- 
240.  105  Stat.  1914.  1993:  49  U.S.C.  311.36 
and  31502;  49  CFR  1.48. 

5.  Section  393.5  would  be  amended 
by  adding  the  definitions  of 
manufactured  home,  length  of  a 
manufactured  home,  and  width  of  a 
manufactured  home,  placing  them  in 
alphabetical  order,  as  follows: 
***** 

Length  of  a  manufactured  home.  The 
largest  exterior  length  in  the  traveling 
mode,  including  any  projections  which 
contain  interior  space.  Length  does  not 
include  bay  windows,  roof  projections. 


overhangs,  or  eaves  under  which  there 
is  no  interior  space,  nor  does  it  include 
drawbars,  couplings  or  hitches. 

*        •        «        •        * 

Manufactured  home.  A  struaure, 
transportable  in  one  or  more  sections, 
which  in  the  traveling  mode,  is  eight 
feet  or  more  in  width  or  forty  feet  or 
more  in  length  or.  when  erected  on  site. 
is  three  hundred  and  twenty  or  more 
square  feet,  and  which  is  built  on  a 
permanent  chassis  and  designed  to  be 
used  as  a  dwelling  with  or  without  a 
permanent  foundation  when  connected 
to  the  required  utilities,  and  includes 
the  plumbing,  heating,  air-conditioning, 
and  electrical  systems  contained 
therein.  Calculations  used  to  determine 
the  number  of  square  feet  in  a  structure 
will  be  based  on  the  structure's  exterior 
dimensions  measured  at  the  largest 
horizontal  projections  when  erected  on 
site.  These  dimensions  will  include  all 
expandable  rooms,  cabinets,  and  other 
projections  containing  interior  space, 
but  do  not  include  bay  windows.  This 
term  includes  all  structures  which  meet 
the  above  requirements  except  the  size 
requirements  and  with  respect  to  which 
the  manufacturer  files  a  certification 
pursuant  to  24  CFR  3282.13  and    ( 
complies  with  the  standards  set  fo^  in 
part  24  CFR  3280. 
***** 

Width  of  a  manufactured  home  The 
largest  exterior  width  in  the  traveling 
mode,  including  any  projections  which 
contain  interior  space.  Width  does  not 
include  bay  windows,  roof  projections, 
overhangs,  or  eaves  under  w  hich  there 
is  no  interior  space. 

6.  Section  393.75  would  be  amended 
by  revising  paragraph  (f).  and  by  adding 
paragraphs  (g)  and  (h)  to  read  as  follows: 

§393.75    Tires. 

»         *         *         •         • 

(f)  Tire  loading  restrictions  With  the 
exception  of  manufactured  homes,  no 
motor  vehicle  shall  be  operated  with 
tires  that  earn.-  a  weight  greater  than  that 
marked  on  the  sidewall  of  the  tire  or,  in 
the  absence  of  a  marking  on  the  sidewall 
of  the  tire,  a  weight  greater  than  that 
specified  for  the  tires  in  any  of  the 
publications  of  anv  of  the  organizations 
listed  in  FMVSS  No.  119  (49  CFR 
571.119.  S5. Kb))  unless 

(1)  The  vehicle  is  being  operated 
under  the  terms  of  a  special  permit 
issued  by  the  State;  and 

(2)  The  vehicle  is  being  of>erated  at  a 
reduced  speed  to  compensate  for  the  tire 
loading  in  excess  of  the  manufacturer's 
rated  capacity  for  the  tire.  In  no  case 
shall  the  speed  exceed  80  km/hr  (50 
mph). 

(g)  Tire  loading  restrictions  for 
manufactured  homes.  Effective  (INSERT 
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DATE  NINE  MONTHS  AFTER  THE 
PUBLICATION  DATE  OF  THE  FINAL 
RULE),  tires  used  for  the  transportation 
of  manufactured  homes  (i.e..  tires 
marked  or  labeled  7-14. 5MH  and  8- 
14.5MH)  may  be  loaded  up  to  18 
percent  over  the  load  rating  marked  on 
the  sidewall  of  the  tire  or,  ir  the  absence 
of  a  marking  on  the  sidewall  of  the  tire, 
18  percent  over  the  load  rating  specified 
in  anv  of  the  publications  of  any  of  the 


organizations  listed  in  FMVSS  No.  119 
(49  CFR  571.119.  S5.1{b)).  Manufactured 
homes  transported  on  tires  overloaded 
by  9  percent  or  more  must  not  be 
operated  at  speeds  exceeding  80  km/hr 
(50  mph).  This  provision  will  expire 
(INSERT  DATE  TWO  YEARS  AFTER 
THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE)  unless  extended  by  mutual 
consent  of  FHWA  and  HUD. 
(h)  Tire  inPation  pressure. 


(1)  No  motor  vehicle  shall  be  operated 
on  a  tire  which  has  a  cold  inflation 
pressure  less  than  that  specified  for  the 
load  being  carried. 

(2)  If  the  inflation  pressure  of  the  tire 
has  been  increased  by  heat  because  of 
the  recent  operation  of  the  vehicle,  the 
cold  inflation  pressure  shall  be 
estimated  by  subtracting  the  inflation 
buildup  factor  shown  in  Table  1  from 
the  measured  inflation  pressure. 


Table  1  .—Inflation  Pressure  Measurement  Correction  for  Heat 


Average  speed  of  vetiicle  in  ttie  previous  hour 


66-68.5  krrVhr  (41-55  mpti) 


Issued  on   March  15.  1996 

Nicolas  P.  Retsiiias. 

Assistant  Secretary  for  Housin^Fedeml 
Housing  C.ommissionpr 

Rodney  E.  Slater, 

Federal  Highway  Administrator 

[FR  Doc.  9t>-9717  Filed  4-22-96.  8.45  ami 

BN.UNO  COOC  4210-Z7-P 


Minimum  inflation  pressure  buildup 


Tires  wrth  1,814  kg  (4,000  lbs.) 
maximum  k^acl  rating  or  less 


34.5  kPa  (5  psi) 


Tires  witti  over  1.814 

kg  (4,000  lbs.)  load 

rating 


103.4  kpa  (15  psi). 


Tuesday 
April  23,  1996 


Part  IV 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Parts  26,  28,  30,  et  al. 
Streamlining  Hearing  Procedures; 
Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  Of  the  Secretary 

24  CFR  Parts  26,  28,  30. 81. 200. 950, 
965,  and  3500 

[Docket  No.  FR-4022-P-01] 

RIN  2501-AC19 

Streamlining  Hearing  Procedures; 
Proposed  Rule 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  In  response  to  the  President's 
regulatory  reform  initiatives,  this 
proposed  rule  would  streamline  and 
consolidate  many  of  HUD's  regulations 
containing  hearing  procedures.  This 
rule  also  proposes  several  substantive 
changes  to  these  regulations  in  order  to 
improve  the  hearing  process  and  to 
maike  the  regulations  more  closely 
follow  applicable  statutes.  This 
proposed  rule  would  make  the 
regulations  easier  for  the  public  to  use 
and  understand. 

DATES:  Comments  due:  June  24.  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7;30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emmett  N.  Roden,  Assistant  General 
Counsel  for  Administrative  Proceedings, 
Office  of  General  Counsel,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  S.W..  Room  10251, 
Washington,  DC.  20410,  telephone 
(202)  708-2350.  (This  is  not  a  toll-free 
number.)  Hearing-  and  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Reinvention 

On  March  4,  1995,  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory-  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 


eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that 
this  proposed  rule  is  necessary  to 
consolidate  and  streamline  HUD's 
various  sets  of  regulations  containing 
hearing  procedures.  Therefore,  this 
proposed  rule  would  consolidate  several 
sets  of  hearing  procedures  into  one  part, 
thereby  eliminating  approximately  20 
pages  of  unnecessary  regulations  from 
the  Code  of  Federal  Regulations  (CFR). 

n.  Background 

A.  Hearings  According  to  the 
Administrative  Procedure  Act 

In  this  rule,  HUD  proposes  to  use  24 
CFR  part  26  to  contain  two  sets  of 
hearing  regulations.  The  first  set  of 
regulations  would  contain  all  the 
procedures  that  currently  appear  in  part 
26.  These  procedures  apply  in  HUD 
proceedings  before  a  hearing  officer, 
including  administrative  sanction 
hearings  under  part  24  and  hearings 
with  respect  to  actions  by  the  Mortgagee 
Review  Board  under  part  25.  This 
proposed  rule  would  not  change  the 
substance  of  any  of  these  provisions,  but 
it  would  set  them  apart  so  that  they  all 
appear  within  a  new  subpart  A  of  part 
26. 

This  proposed  rule  would  add  the 
second  set  of  regulations  to  form  a  new 
subpart  B.  The  regulations  in  subpart  B 
would  contain  a  relatively  uniform  set 
of  hearing  procedures  for  formal 
hearings  accordixig  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  (APA).  By  adding  these 
uniform  procedures  to  subpart  B  of  part 
26,  HUD  intends  to  consolidate  as  many 
of  its  hearing  procedures  as  possible 
into  one  part.  This  should  make  HUD's 
hearing  procedures  easier  to  use  and 
understand. 

The  hearing  procedures  in  subp)art  B 
would  apply  to  hearings  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  the  procedures  for  which 
currently  appear  in  part  28.  Subpart  B 
would  also  apply  to  hearings  in  which 
HUD  seeks  civil  money  penalties,  the 
procedures  for  which  currently  appear 
in  part  30,  and  to  hearings  pursuant  to 
the  Interstate  Land  Sales  Full  Disclosure 
Act,  the  procedures  for  which  currently 
appear  in  part  1720.  HUD  intends  that 
subpart  B  will  be  used  in  hearings 
conducted  pursuant  to  the  APA,  unless 
other  statutory  or  regulatory  provisions 
apply. 

In  addition  to  consolidating  these 
hearing  procedures  into  one  part  and 
making  them  uniform,  this  proposed 
rule  would  also  make  a  number  of 
changes  in  order  to  streamline  pleadings 
and  reduce  administrative  overhead. 
This  proposed  rule  contains  specific 


time  limits  to  ensure  rapid  disposition 
of  cases  (see,  e.g.,  §§26.39,  26.42,  26.44, 
26.50).  The  proposed  rule  also  would 
clarify  that  parties  must  seek  Secretarial 
review  in  order  to  exhaust  their 
administrative  remedies  before  seeking 
judicial  review,  thereby  addressing  the 
Supreme  Court's  decision  in  Darby  v. 
Cisneros.  113  S.Ct.  2539  (1993).  This 
proposed  rule  also  incorporates  the 
Federal  Rules  of  Civil  Procedure  for 
certain  aspects  of  discovery  (see 
§§  26.41(a).  (c);§  26.43(b)). 

HUD  specifically  invites  the  public  to 
comment  on  these  procedural  changes 
that  would  be  incorporated  into  part  26 
subpart  B,  as  well  as  ways  in  which 
HUD  could  further  streamline  its 
hearing  procedures. 

B.  Program  Fraud  Civil  Remedies  Act  of 
1986 

Part  28  of  HUD's  regulations  contains 
the  procedures  for  imposing  civil 
penalties  and  assessments,  pursuant  to 
the  Program  Fraud  Civil  Remedies  Act 
of  1986  (PFCRA).  upon  persons  who 
make  false  or  fraudulent  claims  or 
statements  to  Federal  authorities.  HUD 
established  the  regulations  in  part  28  on 
June  24,  1988  (53  FR  24000).  The 
Department  of  Health  and  Human 
Services  led  a  task  force  to  draft  a  model 
regulation  to  implement  PFCRA,  and 
part  28  follows  the  model  closely  with 
only  minor  variations  to  accommodate 
HUD's  organizational  and  program 
structure. 

This  proposed  rule  would  streamline 
the  provisions  in  part  28  by  removing 
the  hearing  procedures,  and  by  retaining 
in  their  place  a  cross-reference  to  the 
uniform  hearing  procedures  in  part  26 
subpart  B  (see,  e.g.,  §  28.40  of  this 
proposed  rule).  This  proposed  rule 
would  also  streamline  the  substantive 
provisions  of  the  PFCRA  regulations  by 
eliminating  unnecessary  language  and 
by  clarifying  the  remaining  language, 
making  these  regulations  easier  to  use 
and  understand.  In  addition  to  these 
streamlining  changes,  HUD  also 
proposes  to  shorten  the  decision  process 
by  removing  the  reconsideration  of 
initial  determinations. 

C.  Civil  Money  Penalties 

HUD  established  the  civil  money 
penalties  regulations  in  part  30  on  May 
22. 1991  (56  FR  23622).  These 
regulations  implemented  several 
sections  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989  (Pub.  L.  101-235;  approved 
E)ecember  15,  1989),  which  authorized 
HUD  to  impose  civil  money  penalties 
for  unlawful  conduct  in  connection 
with  a  broad  array  of  programs. 


^ 


In  this  rule,  HUD  proposes  to 
streamline  the  regulations  in  part  30.  As 
with  the  regulations  in  part  28  for 
PFCRA,  this  proposed  rule  would 
remove  the  hearing  procedures  from 
part  30,  maintaining  a  cross-reference  to 
the  uniform  hearing  procedures  in  part 
26  subpart  B.  In  addition,  this  proposed 
rule  would  eliminate  three  of  the  civil 
money  penalty  panels  that  exist  in  the 
current  regulations:  the  Housing  Civil 
Penalties  Panel  (HCPP),  the  Government 
National  Mortgage  Association  Civil 
Penahies  Panel  (GCPP),  and  the 
Departmental  Civil  Penalties  Panel 
(DCPP)  (see  §  30.205  of  the  current 
regulations).  HUD  created  these  panels 
to  review  recommendations  for  and  to 
propose  civil  money  penalties. 
However,  this  proposed  nile  would 
provide  that  certain  appropriate  HUD 
officials  would  replace  the  panels  in 
their  authority  to  initiate  actions  for 
civil  money  penalties.  For  instance,  in 
§  30.20  of  this  proposed  rule,  the 
General  Counsel  or  his  or  her  designee, 
rather  than  the  DCPP,  may  initiate  a 
civil  money  penalty  action  against  HUD 
employees  who  improperly  disclose 
information.  See  also  §§  30.25  through 
30.60  of  this  proposed  rule. 

In  addition  to  the  streamlining 
changes  contained  in  this  proposed  rule, 
HUD  proposes  to  revise  and  clarify  the 
list  of  violations  for  Government 
National  Mortgage  Association  (GNMA) 
issuers  and  custodians  (§  30.45  of  this 
proposed  rule).  HUD  also  proposes  to 
revise  the  list  of  violations  applicable  to 
mortgagees  and  lenders  to  include  the 
misuse  of  loan  proceeds  and  the  failure 
to  comply  with  settlement  agreements 
with  HUD  (§  30.35(a)(ll)  and  (a)(15)  of 
this  proposed  rule),  and  to  expand  the 
violation  for  failure  to  service  Section 
235  mortgages  to  include  other  housing 
programs  (§  30.35(a)(10)  of  this 
proposed  rule). 

This  proposed  rule  would  also  revise 
part  30  to  include  the  civil  money 
penalties  that  were  enacted  as  part  of 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550;  approved  October  28, 1992). 
Specifically,  the  proposed  rule  would 
add  provisions  concerning  failure  to 
disclose  lead-based  paint  (§  30.60  of  this 
proposed  rule)  and  violations  by 
mortgagees  and  lenders  concerning  loan 
guarantees  for  Indian  Housing 
(§  30.35(a)(14)  of  this  proposed  rule). 

D.  Conforming  Changes 

This  proposed  rule  would  also  make 
necessary  conforming  changes,  which 
are  merely  technical  and 
nonsubstantive,  to  the  fgllowing  HUD 
regulations: 


1.  Government  Sponsored  Enterprises, 
24  CFR  part  81: 

2.  Participation  and  Compliance 
Requirements  for  Federal  Housing 
Administration  programs,  24  CFR 
200.243; 

3.  Insurance  Entities  under  the  Indian 
Housing  Programs,  24  CFR  950.190,  and 
the  Public  Housing  Programs,  24  CFR 
965.205; 

4.  The  Real  Estate  Settlement 
Procedures  Act,  24  CFR  part  3500. 

III.  Other  Matters 

National  Environmental  Policy  Act 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  proposed  rule  relate  only  to  hearing 
procedures  and  administrative 
decisions,  which  do  not  constitute 
development  decisions  and  do  not  affect 
the  physical  condition  of  a  project  area 
or  building  site.  Therefore,  this 
proposed  rule  is  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Secretary'  hereby  certifies  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  implements 
statutory  authority  intended  to  protect 
HUD's  programs  from  abusive  practices, 
but  it  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  ,12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  proposed  rule,  as  those  policies 
and  programs  relate  to  family  concerns. 
Therefore,  the  proposed  rule  is  not 
subject  to  review  under  the  Order. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  alnong  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order. 

List  of  Subjects 

24  CFR  Part  26 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development. 
Mortgages.  Penalties. 

24  CFR  Part  28 

Administrative  practice  and 
procedure.  Claims.  Fraud,  Penalties. 

24  CFR  Part  30 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Loan 
programs — housing  and  community 
development.  Mortgages,  Penalties. 

24  CFR  Part  81 

Accounting.  Federal  Reserve  System. 
Mortgagees,  Reporting  and 
recordkeeping  requirements.  Securities. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards. 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties. 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemplo\Tnent  compensation.  Wages. 

24  CFR  Part  950 

Aged.  Grant  programs — housing  and 
community  development.  Grant 
progra*  IS — Indians,  Indians.  Individuals 
with  disabilities.  Low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  965 

Energv  conservation.  Government 
procurement.  Grant  programs — housing 
and  community  development.  Lead 
poisoning.  Loan'  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  3500 

Consumer  protection.  Condominiums. 
Housing,  Mortgages,  Mortgage  servicing. 
Reporting  and  recordkeeping 
requirements. 
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Accordingly,  parts  26.  28.  30.  81.  200, 
950.  965.  and  3500  of  title  24  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  2&-HEARING  PROCEDURES 

1.  The  part  heading  for  part  26  is 
revised  to  read  as  set  forth  above. 

2.  The  authority  citation  for  24  CFR 
part  26  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d). 

3.  The  heading  of  subpart  A  is  revised 
to  read,  "Subpart  A — Hearings  Before 
Hearing  Officers". 

Subparts  B.  C.  D.  E.  F.  and  G 
[Redesignated] 

4.  The  headings  for  subparts  B.  C.  D, 
E.  F.  and  G  are  redesignated  as 
undesignated  center  headings;  and 

§§  26.2  through  26.26  of  subparts  B,  C, 
D,  E.  F,  and  G  are  redesignated  as 
§§  26.2  through  26.26  of  subpart  A. 

5.  A  new  subpart  B  is  added  to  read 
as  follows: 

Subpart  B — Hearings  Pursuant  to  the 
Administrative  Procedure  Act 

General 

26.27  Purpose  and  scope. 

26.28  Definitions. 

26. 29  Powers  and  duties  of  the 
Administrative  Law  Judge  (ALJ). 

26.30  Ex  parte  contacts. 

26.31  Disqualification  of  AL|. 

26.32  Parties  to  the  hearing. 

26.33  Separation  of  functions. 

26.34  Time  computations. 

26.35  Service  and  filing. 

26.36  Sanctions. 

Prehearing  Procedures 

26.37  Commencement  of  action. 

26.38  Motions. 

26.39  Default. 

26.40  Prehearing  conferences. 

26.41  Discovery. 

26.42  Subpoenas. 

26.43  Protective  order. 

Hearings 

26.44  General. 

26.45  Witnesses. 

26.46  Evidence. 

26.47  The  record 

26.48  Posthearing  briefs. 

26.49  Initial  decision. 

26.50  Appeal  to  the  Secretary. 

26.51  Exhaustion  of  administrative 
remedies. 

26.52  Judicial  review. 

26.53  Collection  of  civil  penalties  and 
assessments. 

26.54  Right  to  administrative  offset. 


Subpart  B — Hearings  Pursuant  to  the 
Administrative  Procedure  Act 

General 

$  26.27    Purpose  and  scope. 

Unless  otherwise  specified  in  this 
part,  the  rules  in  this  subpart  B  apply  to 
hearings  that  HUD  is  required  by  statute 
to  conduct  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
554  et  seq.). 

§26.28    Definitions. 

The  following  definitions  apply  to 
subpart  B  of  this  part: 

Chief  Docket  Clerk  means  the  Chief 
Docket  Clerk  of  the  Office  of 
Administrative  Law  Judges  at  the 
following  address:  409  3rd  Street.  S.W.. 
Suite  320,  Washington.  D.C.  20024. 

Complaint  means  the  notice  from 
HUD  alleging  violations  of  a  HUD 
statute  and/or  regulation,  citing  the  legal 
authority  upon  which  it  is  issued, 
stating  the  relief  HUD  seeks,  and 
informing  a  respondent  of  his  or  her 
right  to  file  a  response  and  to  request  an 
opportunity  for  a  hearing  before  an 
Administrative  Law  Judge. 

Response  means  the  written  response 
to  a  complaint,  admitting  or  denying  the 
allegations  in  the  complaint  and  setting 
forth  any  affirmative  defense  and/or  any 
mitigating  factors  or  extenuating 
circumstances.  A  response  is  deemed  a 
request  for  a  hearing. 

§  26.29    Powers  and  duties  of  the 
Administrative  l.aw  Judge  (AU). 

Authority  of  the  Administrative  Law 
Judge  (ALf).  The  ALJ  shall  conduct  a  fair 
and  impartial  hearing,  avoid  delay, 
maintain  order,  and  assure  that  a  record 
of  the  proceeding  is  made.  The  ALJ  is 
authorized  to: 

(a)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(b)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(c)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(d)  Administer  oaths  and  affirmations; 

(e)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(0  Rule  on  motions  and  other 
procedural  matters; 

(g)  Regulate  the  scope  and  timing  of 
discovery; 

(h)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(i)  Examine  witnesses; 

(j)  Receive,  rule  on,  exclude,  or  limit 
evidence; 


(kj  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(1)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(m)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(n)  Exercise  such  other  authority  as  is 
necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

• 

§  26.30    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  commimicate 
in  any  way  with  the  ALJ  on  any  matter 
at  issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

S  26.31    Disqualification  of  AU. 

(a)  An  ALJ  in  a  particular  case  may 
disqualify  himself  or  herself. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  the  ALJ's  disqualification. 
The  motion  shall  be  accompanied  by  an 
affidavit  alleging  the  grounds  for 
disqualification. 

(c)  Upon  the  filing  of  a  motion  and 
affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  the  matter  of 
disqualification  is  resolved. 

§  26.32    Parties  to  the  hearing. 

(a)  General.  The  parties  to  the  hearing 
shall  be  the  respondent  and  HUD. 

(b)  Rights  of  parties.  Except  as 
otherwise  limited  by  subpart  B  of  this 
part,  all  parties  may: 

(1)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(2)  Participate  in  any  conference  held 
by  the  ALJ; 

(3)  Conduct  discovery; 

(4)  Agree  to  stipulations  of  fact  or  law. 
which  shall  be  made  part  of  the  record; 

(5)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(6)  Present  and  cross-examine 
witnesses; 

(7)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(8)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  af^er  the  hearing. 

S  26.33    Separation  of  functions. 

No  officer,  employee,  or  agent  of  the 
Federal  Government  engaged  in  the 
performance  of  investigative, 
conciliatory,  or  prosecutorial  functions 
in  connection  with  the  proceeding  shall, 
in  that  proceeding  or  any  factually 
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related  proceeding  under  subpart  B  of 
this  part,  participate  or  advise  in  the 
decision  of  the  administrative  law 
judge,  except  as  a  witness  or  counsel 
during  the  proceeding,  or  in  its 
appellate  review. 

§26.34    Time  computations. 

(a)  In  computing  any  period  of  time 
under  subpart  B  of  this  part,  the  time 
period  begins  the  day  following  the  act, 
event,  or  default  and  includes  the  last 
day  of  the  period,  unless  the  last  day  is 
a  Saturday,  Sunday,  or  legal  holiday 
observed  by  the  Federal  Government,  in 
which  case  the  time  period  includes  the 
next  business  day.  When  the  prescribed 
time  period  is  seven  days  or  less, 
intermediate  Saturdays,  Simdays,  and 
legal  holidays  shall  be  excluded  fiom 
the  computation. 

(b)  Entry  of  orders.  In  computing  any 
time  period  involving  the  date  of  the 
issuance  of  an  order  or  decision  by  an 
administrative  law  judge,  the  date  of 
issuance  is  the  date  the  order  or 
decision  is  served  by  the  Chief  Docket 
Clerk. 

(c)  Service  by  mail.  If  a  document  is 
served  by  mail,  five  days  shall  be  added 
to  the  time  permitted  for  a  response. 

§26.35    Service  and  filing. 

(a)  Filing.  All  documents  shall  be  filed 
with  the  Chief  Docket  Clerk,  at  the 
address  listed  in  §  26.28.  Filing  may  be 
by  first  class  mail,  delivery,  facsimile 
transmission,  or  electronic  means; 
however,  the  ALJ  may  place  appropriate 
limits  on  filing  by  facsimile 
transmission  or  electronic  means.  All 
documents  shall  clearly  designate  the 
docket  number  and  title  of  the 
proceeding. 

(b)  Service.  One  copy  of  all 
documents  filed  with  the  Chief  Docket 
Clerk  shall  be  served  upon  each  party  by 
the  persons  filing  them  and  shall  be 
accompanied  by  a  certificate  of  service 
stating  how  and  when  such  service  has 
been  made.  Service  may  be  made  by 
delivery,  first  class  mail,  facsimile 
transmission,  or  electronic  means; 
however,  the  ALJ  may  place  appropriate 
limits  on  service  by  facsimile 
transmission  or  electronic  means. 
Documents  shall  be  served  upon  a 
party's  address  of  residence  or  principal 
place  of  business,  or,  if  the  party  is 
represented  by  counsel,  upon  counsel  of 
record  at  the  address  of  counsel.  Service 
is  complete  when  handed  to  the  person 
or  delivered  to  the  person's  ofBce  or 
residence  and  deposited  in  a 
conspicuous  place.  If  service  is  by  first- 
class  mail,  facsimile  transmission  or 
electronic  means,  service  is  complete 
upon  deposit  in  the  mail  or  upon 
electronic  transmission. 


§26.36    Sanctions. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative, 
for  failing  to  comply  with  an  order,  rule, 
or  procedure  governing  the  proceeding: 
failing  to  prosecute  or  defend  an  action; 
or  engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  sanction,  including  but  not 
limited  to  those  listed  in  paragraphs  (c), 
(d).  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  Failure  to  comply  with  an  order. 
When  a  party  fails  to  comply  with  an 
order,  including  an  order  compelling 
discovery,  the  ALJ  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought: 

(2)  In  the  case  of  requests  for 
admission,  regard  each  matter  about 
which  an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to 
comply  with  the  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought;  or 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  the  order. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part,  the 
ALJ  may  dismiss  the  action  or  may  issue 
an  initial  decision  against  the 
respondent. 

(e)  The  ALJ  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  document  that  is  not  filed  in  a 
timely  fashion. 

Prehearing  Procedures 

§  26.37    ComnrtaNicement  of  action. 

An  action  under  subpart  B  of  this  part 
shall  commence  with  the  Govemmenfs 
filing  of  a  complaint,  and  a  response 
thereto,  as  those  terms  are  defined  in 
§  26.28.  with  the  Chief  Docket  Clerk.  If 
the  respondent  fails  to  file  a  response, 
then  the  Government  may  file  a  rnotion 
for  a  default  judgment,  together  with  a 
copy  of  the  complaint,  in  accordance 
with  §  26.39. 

§26.38    Motions. 

(a)  General.  All  motions  shall  state  the 
specific  relief  requested  and  the  basis 
therefor  and,  except  during  a  conference 
or  the  hearing,  shall  be  in  writing. 
Written  motions  shall  be  filed  and 
served  in  accordance  with  §  26.35. 

(b)  Response  to  motions.  Unless 
otherwise  ordered  by  the  ALJ,  a 
response  to  a  written  motion  may  be" 
filed  within  7  days  after  service  of  the 
motion.  A  party  failing  timely  to 


respond  to  a  motion  shall  be  deemed  to 
have  waived  any  objection  to  the 
granting  of  the  motion. 

§26.39    Detauit 

(a)  General.  The  respondent  may  be 
found  in  defoult,  upon  motion,  for 
failure  to  file  a  timely  response  to  the 
Government's  complaint.  The  motion 
shall  include  a  copy  of  the  complaint 
and  a  proposed  default  order,  and  shall 
be  served  upon  all  pwrties.  The 
respondent  shall  have  7  days  from  such 
service  to  respond  to  the  motion. 

(b)  Default  order.  The  ALJ  shall  issue 
a  decision  on  the  motion  within  15  days 
after  the  expiration  of  the  time  for  filing 
a  response  to  the  default  motion.  If  a 
default  order  is  issued,  it  shall 
constitute  the  final  agency  action. 

(c)  Effect  of  default.  A  default  shall 
constitute  an  admission  of  all  facts 
alleged  in  the  Government's  complaint 
and  a  waiver  of  respondent's  right  to  a 
hearing  on  such  allegations.  The  penalty 
proposed  in  the  complaint  shall  be  set 
forth  in  the  default  order  and  shall  be 
immediately  due  and  payable  by 
respondent  without  further  proceedings. 

§26.40    PnhtmJnfconHimnet*. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  Prehearing  conferences  may 
consider  the  following: 

(1)  Simplification  of  the  issues; 

(2)  Stipulations  of  fact  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents: 

(3)  Submission  of  the  case  on  briefs  in 
lieu  of  an  oral  hearing; 

(4)  Limitation  of  the  number  of 
witnesses: 

(5)  The  exchange  of  witness  lists  and 
of  proposed  exhibits; 

(6)  Discovery: 

(7)  The  time  and  place  for  the  hearing; 
and 

(8)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

§26.41    Discovery. 

(a)  Unless  otherwise  stated  in  subpart 
B  of  this  part,  discovery  shall  be 
conducted  in  accordance  with  the 
Federal  Rules  of  Civil  Procedure,  except 
for  Rule  26(a).  (d)  and  (f). 

(b)  Discovery  in  Program  Fraud  Civil 
Remedies  actions  (24  CFR  part  28). 
unless  agreed  to  by  the  parties,  shall  be 
available  only  as  ordered  by  the  ALJ. 
The  party  opposing  discovery  shall  have 
10  days  to  respond  to  a  motion  for 
discovery.  The  ALJ  shall  grant  a  motion 
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for  discovery  only  if  he  or  she  finds  that 
discovery  is  necessary  for  the 
expeditious,  fair,  and  reasonable 
consideration  of  the  issues,  is  not 
unduly  costly  or  burdensome,  will  not 
unduly  delay  the  proceeding,  and  does 
not  seek  privileged  information.  The 
ALJ  may  grant  discovery  subject  to  a 
protective  order  under  §  26.43.  The 
request  for  approval  sent  to  the  Attorney 
General  from  the  General  Counsel  or 
designee,  as  described  in  §  28.20  of  this 
title,  is  not  discoverable  under  any 
circumstances. 

(c)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying. 
Nothing  contained  herein  shall  be 
interpreted  to  require  the  creation  of  a 
document. 

(2)  Requests  for  admissions. 

(3)  Written  interrogatories.  Such 
interrogatories  shall  be  limited  in 
number  in  accordance  with  Rule  33  of 
the  Federal  Rules  of  Civil  Procedure. 

(4)  [Repositions. 

(d)  Motions  to  compel.  A  party  may 
file  a  motion  to  compel  discovery.  The 
motion  shall  describe  the  information 
sought,  cite  the  opposing  party's 
objection,  and  provide  arguments 
supporting  the  motion.  The  opposing 
party  may  file  a  response  to  the  motion, 
including  a  request  for  a  protective 
order.  The  ALJ  may  issue  an  order 
compelling  a  response,  issue  sanctions 
pursuant  to  §  26.36,  or  issue  a  protective 
order.  For  purposes  of  paragraph  (d)  of 
this  section,  an  evasive  or  incomplete 
answer  to  a  request  for  discovery  is 
treated  as  a  failure  to  answer. 

(e)  Each  party  shall  bear  its  own  costs 
of  discovery. 

$  26.42    Subpoenas. 

(a)  General.  Upon  written  request  of  a 
party,  the  ALJ  may  issue  a  subpoena 
requiring  the  attendance  of  a  witness  at 
a  deposition  or  hearing,  and/or  the 
production  of  documents.  The  request 
shall  specify  any  documents  to  be 
produced  and  shall  list  the  names  and 
addresses  of  the  witnesses. 

(b)  Time  of  request.  A  request  for  a 
subpoena  in  aid  of  discovery  shall  be 
filed  in  time  to  permit  the  conclusion  of 
discovery  15  days  before  the  date  fixed 
for  the  hearing.  A  request  for  a  subpoena 
to  testify  at  the  hearing  shall  be  filed  at 
least  three  days  prior  to  the  hearing, 
unless  otherwise  allowed  by  the  ALJ  for 
good  cause  shown. 

(c)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is 
to  appear  and  any  documents  the 
witness  is  to  produce. 

(d)  Service  and  fees.  Subpoenas  shall 
be  served,  and  fees  and  costs  paid  to 


subpoenaed  witnesses,  in  accordance 
with  Rule  45(b)(1)  of  the  Federal  Rules 
of  Civil  Procedure. 

(e)  Motion  to  quash.  The  individual  to 
whom  the  subpoena  is  directed  or  a 
party  may  file  a  motion  to  quash  the 
subpoena  within  10  days  after  service, 
or  on  or  before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  10  days  after  service. 

$26.43    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking 
to  limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  issue  any  order  that  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or 
expense,  as  provided  for  in  Rule  26(c) 
of  the  Federal  Rules  of  Civil  Procedure. 

Hearings 

$26.44    General. 

(a)  Time  of  hearing.  The  hearing  shall 
commence  not  later  than  60  days 
following  the  filing  of  the  complaint  and 
response  under  §  26.37,  unless  the  time 
is  extended  for  good  cause.  The  ALJ 
shall  provide  written  notice  to  all 
parties  of  the  reasons  for  any  extension 
of  time. 

(b)  Location  of  hearing.  The  hearing 
shall  be  held  where  the  respondent 
resides  or  transacts  business,  or  in  such 
other  place  as  may  be  agreed  upon  by 
the  parties  and  the  ALJ.  Hearings  for 
Program  Fraud  Civil  Remedies  Act  cases 
shall  be  located  in  accordance  with  31 
U.S.C.  3803(g)(4). 

(c)  Notice  of  hearing.  The  ALJ  shall 
issue  a  notice  of  hearing  to  all  parties 
specifying  the  time  and  location  of  the 
hearing,  the  matters  of  fact  and  law  to 
be  heard,  the  legal  authority  under 
which  the  hearing  is  to  be  held,  a 
description  of  the  procedures  for  the 
conduct  of  the  hearing,  and  such  other 
matters  as  the  ALJ  determines  to  be 
appropriate. 

(d)  Limitations  for  Program  Fraud 
Civil  Remedies  Act  cases.  The  notice  of 
hearing  must  be  served  upon  the 
respondent  within  6  years  after  the  date 
on  which  the  claim  or  statement  is 
made.  If  the  respondent  fails  to  file  a 
timely  response  to  the  Government's 
complaint,  service  of  a  default  judgment 
under  §  26.39  shall  be  regarded  as  a 
notice  of  hearing  for  purposes  of  this 
section.  The  statute  of  limitations  may 
be  extended  by  agreement  of  the  parties. 

(e)  Burden  ana  standard  of  proof  . 
HUD  shall  prove  the  respondent's 


liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence. 
Respondent  shall  prove  any  affirmative 
defenses  and  any  mitigating  factors  by  a 
preponderance  of  the  evidence. 

(0  Public  hearings.  Unless  otherwise 
ordered  by  the  ALJ  for  good  cause 
shown,  the  hearing  shall  be  open  to  the 
public. 

$26.45    WItnecaes. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition.  In 
order  to  be  admissible,  any  written 
statement  must  be  provided  to  all  other 
parties  along  with  the  last  known 
address  of  the  witness,  in  a  manner  that 
allows  sufficient  time  for  other  parties 
to  subpoena  the  witness  for  cross- 
examination  at  the  hearing. 

$26.46    EvWenoe. 

(a)  The  ALJ  shall  admit  any  relevant 
oral  or  documentary  evidence  that  is  not 
privileged.  The  ALJ  may,  however, 
exclude  evidence  if  its  probative  value 
is  substantially  outweighed  by  the 
danger  of  unfair  prejudice,  by  confusion 
of  the  issues,  or  by  considerations  of 
undue  delay,  waste  of  time,  or  needless 
presentation  of  cumulative  evidence. 

(b>  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(c)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ  in 
accordance  with  §  26.43. 

$  26.47    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  The  transcript  of  testimony, 
exhibits,  and  other  evidence  admitted  at 
the  hearing  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  Secretary  or  designee. 

(b)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  in  accordance  with 
§26.43. 

$26.48    Posthearing  briefs. 

Posthearing  briefs  shall  be  filed  only 
upon  order  by  the  ALJ. 

$26.49    Initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  relief 


granted.  The  AL)  shall  consider  such 
factors  as  may  be  set  forth  in  appUcable 
statutes  and  regulations. 

(b)  The  ALJ  shall  serve  the  initial 
decision  on  all  parties  within  45  days 
after  either  the  close  of  the  record,  or  the 
expiration  of  time  permitted  for 
submission  of  posthearing  briefs, 
whichever  is  later.  The  initial  decision 
shall  include  a  statement  of  each  party's 
right  to  file  a  request  for  Secretarial 
review.  The  ALJ  may  extend  the  45-day 
period  for  serving  the  initial  decision  in 
writing  for  good  cause. 

(c)  If  no  appeal  is  timely  filed  with  the 
Secretary  or  designee,  the  initial 
decision  shall  become  the  final  agency 
action. 

S  26.50    Appeal  to  the  Secretary. 

(a)  Except  as  otherwise  set  forth  in 
paragraph  (b)  of  this  section,  either 
party  may  file  with  the  Secretary  a 
petition  for  review  within  30  days  after 
the  ALJ  issues  an  initial  decision.  The 
Secretary  or  designee  may  extend  the 
30-day  period  for  good  cause.  If  the 
Secretary  or  designee  does  not  act  upon 
the  petition  for  review  within  90  days 
of  its  service,  then  the  initial  decision 
shall  become  final. 

(b)  Appeals  of  Program  Fraud  Civil 
Remedies  Act  decisions  (24  CFR  part 
28).  Only  the  respondent  may  file  a 
petition  for  Secretarial  review.  The 
petition  must  be  filed  within  30  days 
after  the  ALJ  issues  the  initial  decision. 
The  Secretary  or  designee  may  extend 
the  30-day  period  for  good  cause.  If  the 
Secretary  or  designee  does  not  act  upon 
the  petition  for  review  within  30  days 
of  its  service,  then  the  initial  decision 
shall  become  final. 

(c)  Brief  in  support  of  petition.  The 
petition  for  review  shall  be 
accompanied  by  a  written  brief,  not  to 
exceed  10  pages,  specifying  exceptions 
to  the  initial  decision  and  reasons 
supporting  the  exceptions. 

(d)  Service.  The  party  submitting  the 
petition  for  review  shall  serve  a  copy  of 
the  petition  and  brief  in  support  on  the 
other  parties  and  on  the  Chief  Docket 
Clerk. 

(e)  Forwarding  of  the  record.  Upon  the 
filing  of  a  petition  for  review,  the  ALJ 
shall  forward  the  record  of  the 
proceeding  to  the  Secretary  or  designee. 

(f)  Brief  in  opposition.  Any  opposing 
party  may  file  a  brief  opposing  review, 

'  not  to  exceed  10  pages,  within  20  days 
of  receiving  the  petition  for  review  and 
accompanying  brief.  The  brief  in 
opposition  shall  be  served  on  all  parties. 

(g)  Additional  briefs.  If  the  petition  is 
granted,  then  the  Secretary  or  designee 
may  order  the  filing  of  additional  briefs. 


(h)  There  is  no  right  to  appear 
personally  before  the  Secretary  or 
designee. 

(i)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

())  In  reviewing  the  initial  decision, 
the  Secretary  or  designee  shall  not 
consider  any  objection  that  was  not 
raised  before  the  ALJ  unless  a 
demonstration  is  made  of  extraordinary 
circumstances  causing  the  failure  to 
raise  the  objection. 

(k)  The  Secretary  or  designee  shall 
consider  only  evidence  contained  in  the 
record  forwarded  by  the  ALJ.  However, 
if  any  party  demonstrates  to  the 
satisfaction  of  the  Secretary  or  designee 
that  additional  evidence  not  presented 
at  the  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evid^ice  at  such 
hearing,  the  Secretary  or  designee  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(1)  The  prohibitions  of  ex  parte 
contacts  in  §  26.30  shall  apply  to 
contacts  with  the  Secretary  or  designee. 

(m)  The  Secretary  or  designee  nlay 
affirm,  reduce,  reverse,  compromise, 
remand,  or  settle  any  relief  granted  in 
the  initial  decision.  The  Secretary  or 
designee  shall  consider,  and  include  in 
any  final  determination,  such  factors  as 
may  be  set  forth  in  applicable  statutes 
or  regulations. 

(n)  The  Secretary  or  designee  shall 
promptly  serve  each  party  to  the  appeal 
with  a  copy  of  his  or  her  decision  and 
a  statement  describing  the  right  to  seek 
judicial  review. 

(o)  fudicial  review.  Generally,  a  party 
must  file  a  p)etition  for  judicial  review 
within  20  days  of  service  of  the 
Secretary's  determination,  or  the 
Secretary's  determination  shall  become 
final  and  not  subject  to  judicial  review. 
In  Program  Fraud  Civil  Remedies  Act 
matters  (24  CFR  part  28),  the  respondent 
shall  have  60  days  from  the  date  that  the 
determination  is  sent  to  the  respondent 
in  which  to  file  a  petition. 

$  26.51    Exhaustion  of  administrative 
remedies. 

In  order  to  fulfill  the  requirement  of 
exhausting  administrative  remedies,  a 
party  must  seek  Secretarial  review 
under  §  26.50  prior  to  seeking  judicial 
review  of  any  initial  decision  issued 
under  subpart  B  of  this  part. 

$26.52    Judicial  review. 

Judicial  review  shall  be  in  accordance 
with  applicable  statutory  procedures 
and  the  procedures  of  the  appropriate 
Federal  court.  The  Government  may  not 
seek  judicial  review  of  an  adverse 
determination  of  a  Program  Fraud  Civil 
Remedies  Act  matter. 


$  26.53    Collection  ol  dvM  penaWes  and 


Collection  of  civil  penalties  and 
assessments  shall  be  in  accordance  with 
applicable  statutory  provisions. 

$2634    Right  to  adrnMstratlve  offset 

Th^  amount  of  any  penalty  or 
assessment  that  has  become  final,  or  for 
which  a  judgment  has  been  entered 
under  §§  26.52  or  26.53,  or  agreed  upon 
in  a  compromise  or  settlement  among 
the  parties,  may  be  collected  by 
administrative  offset  under  31  U.S.C. 
3716  or  other  applicable  law.  In 
Program  Fraud  Civil  Remedies  Act 
matters,  an  administrative  offset  may 
not  be  collected  against  a  refund  of  an 
overpayment  of  Federal  taxes  then  or 
later  owing  by  the  United  States  to  the 
respondent. 

6-6.  Part  28  is  revised  to  read  as 
follows: 

PART  28— IMPLEMENTATION  OF  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT  OF  1988 

28.1     Purpose. 

28.S    Oefmitions. 

28.10    Basis  for  civil  penalties  and 

assessments. 
28.15    Investigation 
28.20    Request  for  approval  by  the  iustice 

Dejjarbnent. 
28.25    Noticeof  civil  penalty  (and 

assessment). 
28.30    Response. 
28.35    Disclosure  of  documents. 
28.40    Hearings. 
28.45     Settlements. 

Authority:  31  U.S.Q  3801;  42  U  S  C. 
3535(d). 

$28.1    Purpose. 

This  part: 

(a)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit,  or  present,  or  cause  to  be 
made,  submitted,  or  presented,  false. 
fictitious,  or  fraudulent  claims  or 
written  statements  to  Federal  authorities 
or  to  their  agents:  and 

fb)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations  of 
liability  for  such  penalties  and 
assessments.  Hearings  under  this  part 
shall  be  conducted  pursuant  to  24  CFR 
part  26.  subpart  B. 

$28.5    D^nltions. 

The  terms  AL/  and  HUD  are  defined 
in  24  CFR  part  5. 

Benefit  means  anything  of  value, 
including,  but  not  limited  to.  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision.  ruUng, 
status,  or  loan  insurance  or  guarantee. 

Claim  means  any  request,  demand,  or 
submission: 
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(1)  Made  to  HUD  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insurance,  or 
benefits); 

(2)  Made  to  a  recipient  of  property, 
services,  or  money  from  HUD  or  to  a 
party  to  a  contract  with  HUD;  or 

(3)  Made  to  HUD  which  has  the  effect 
of  decreasing  an  obligation  to  pay  or 
account  for  property,  services,  or 
money. 

Knows  or  has  reason  to  know  means 
that  a  person  has  actual  knowledge  that 
a  claim  or  statement  is  false,  fictitious, 
or  fraudulent;  acts  in  deliberate 
ignorance  of  the  truth  or  falsity  of  the 
claim  or  statement;  or  acts  in  reckless 
disregard  of  the  truth  or  falsity  of  the 
claim  or  statement. 

Person  means  any  individual, 
partnership,  corporation,  association, 
private  organization  or  entity. 

Respondent  means  any  person  alleged 
to  be  liable  for  a  civil  penalty  or 
assessment  under  §  28.25. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made: 

(1)  With  respect  to  a  claim,  to  obtain 
approval  or  payment  of  a  claim,  or 
relating  to  eligibility  to  make  a  claim;  or 

(2)  With  respect  to  or  relating  to 
eligibility  for  a  contract,  bid,  or  proposal 
for  a  contract  with;  or  a  grant  or 
cooperative  agreement,  loan,  or  benefit 
from:  HUD,  any  State,  any  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  the  contract  or  the  grant  or 
cooperative  agreement,  loan,  or  benefit, 
or  if  the  Government  will  reimburse  the 
State,  political  subdivision,  or  party  for 
any  portion  of  the  money  or  property 
under  the  contract  or  for  the  grant  or 
cooperative  agreement,  loan,  or  benefit. 

§  28.10    Basis  for  civil  penalties  and 
assessments. 

(a)  Claims.  (1)  A  civil  penalty  of  not 
more  than  $5,000  may  be  imposed  upon 
a  person  who  makes  a  claim  that  the 
person  knows  or  has  reason  to  know: 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  a 
written  statement  that  either  contains  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent;  or  omits  a  material  fact 
which  the  persoahas  a  duty  to  include 
and  is  false,  fictitious,  or  fraudulent  as 
a  result  of  the  omission;  or 

(iii)  Is  for  payment  for  the  provision 
of  property  or  services  that  the  person 
has  not  provided  as  claimed. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 


(3)  A  claim  shall  be  considered  made 
to  HUD,  to  a  recipient,  or  to  a  party 
when  the  claim  actually  is  made  to  an 
agent,  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political 
subdivision  of  a  State,  acting  for  or  on 
behalf  of  HUD,  the  recipient,  or  the 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
without  regard  to  whether  the  property, 
services,  or  money  actually  is  delivered 
or  paid. 

(5)  Limit  on  amount  of  claim.  Liability 
under  this  part  shall  not  lie  if  the 
amount  of  money  or  value  of  property 
or  services  claimed  exceeds  $150,000  as 
to  each  claim  that  a  person  submits.  For 
purposes  of  paragraph  (a)  of  this  section, 
a  group  of  claims  submitted 
simultaneously  as  part  of  a  single 
transaction  shall  be  considered  a  single 
claim. 

(6)  Assessment.  If  the  Government  has 
made  any  payment,  transferred  property 
or  provided  services  on  a  claim,  then 
the  Government  may  assess  a  person 
found  liable  up  to  twice  the  amount  of 
the  claim  or  portion  of  the  claim  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section. 

(b)  Statements.  (1)  A  civil  penalty  of 
up  to  $5,000  may  be  imposed  upon  a 
person  who  makes  a  written  statement 
that: 

(i)  The  person  knows,  or  has  reason  to 
know,  contains  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or  omits 
a  material  fact  that  the  person  has  a  duty 
to  include  and  is  false,  fictitious,  or 
fraudulent  because  of  that  omission;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  HUD  when  the  statement  is 
actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision  of  a 
State,  acting  for  or  on  behalf  of  HUD. 

(c)  Limit  on  liability.  If  the  claim  or 
statement  relates  to  low-income  housing 
benefits  or  housing  benefits  for  the 
elderly  or  handicapped,  then  a  person 
may  be  held  liable  only  if  he  or  she  has 
made  the  claim  or  statement  in  the 
course  of  applying  for  such  benefits, 
with  respect  to  his  or  her  eligibility,  or 
family's  eligibility,  to  receive  such 
benefits.  For  purposes  of  paragraph  (c) 
of  this  section,  housing  benefits  means 
any  instance  wherein  funds 
administered  by  the  Secretary  directly 
or  indirectly  permit  low-income 
families  or  elderly  or  handicapped 


persons  to  reside  in  housing  which 
otherwise  would  not  be  available  to 
them. 

(d)  No  proof  of  specific  intent  to 
defraud  is  requited  to  establish  liability 
under  this  section. 

(e)  Joint  and  several  liability.  A  civil 
penalty  or  assessment  may  be  imposed 
jointly  and  severally  where  more  than 
one  person  is  determined  to  be  liable. 

S  28.15    Investigation. 

(a)  General.  HUD  may  initiate  a 
Program  Fraud  Civil  Remedies  Act  (31 
U.S.C.  3801)  case  against  a  respondent 
only  upon  an  investigation  by  the 
Inspector  General  or  his  or  her  designee. 

(b)  Subpoena.  Pursuant  to  31  U.S.C. 
3804(a),  the  Inspector  General  or 
designee  may  require  by  subpoena  the 
production  of  records  and  other 
documents.  The  subpoena  shall  state  the 
authority  under  which  it  is  issued, 
identify  the  records  sought,  and  name 
the  person  designated  to  receive  the 
records.  The  recipient  of  the  subpoena 
shall  provide  a  certification  that  the 
documents  sought  have  been  produced, 
that  the  dociunents  are  not  available  and 
the  reasons  they  are  not  available,  or 
that  the  documents,  suitably  identified, 
have  been  withheld  based  upon  the 
assertion  of  an  identified  privilege. 

(c)  Investigation  report.  If  the 
Inspector  General  or  designee  concludes 
that  an  action  under  the  Program  Fraud 
Civil  Remedies  Act  may  be  warranted, 
her  or  she  shall  submit  a  report 
containing  the  findings  and  conclusions 
of  the  investigation  to  the  General 
Coiuisel  or  his  or  her  designee. 

(d)  The  Inspector  General  may  refer 
allegations  directly  to  the  Department  of 
Justice  for  suit  under  the  False  Claims 
Act  (31  U.S.C.  3730)  or  for  other  civil 
relief,  or  may  postpone  submitting  a 
report  to  the  General  Counsel  to  avoid 
interference  with  a  criminal 
investigation  or  prosecution.  The 
Inspector  General  shall  report  violations 
of  criminal  law  to  the  Attorney  General. 

S  28.20    Request  for  approval  by  the 
Justice  Department 

(a)  If  the  General  Counsel  or  designee 
determines  that  the  investigation  report 
supports  an  action  under  this  part,  he  or 
she  must  submit  a  written  request  to  the 
Department  of  Justice  for  approval  to 
issue  a  notice  under  §  28.25. 

(b)  The  request  shall  include  a 
description  of  the  claims  or  statements 
at  issue;  the  evidence  supporting  the 
notice;  an  estimate  of  the  amount  of 
money  or  the  value  of  property, 
services,  or  other  benefits  requested  or 
demanded  in  violation  of  §  28.10;  any 
exculpatory  or  mitigating  circumstances 
that  may  relate  to  the  claims  or 
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statements;  and  a  statement  that  there  is 
a  reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

§28.25    ftotice  of  civil  penalty  (and 


(a)  General.  Upon  obtaining  approval 
from  the  Depeutment  of  Justice,  the 
General  Counsel  or  designee  may  issue 
a  notice  of  civil  penalty  (and 
assessment,  if  appropriate)  to  the 
respondent.  The  notice  shall  be  sent  by 
certified  mail,  return  receipt  requested, 
or  shall  be  personally  served. 

(b)  Notice.  The  notice  shall  include: 

(1)  The  allegations  of  liability  against 
the  respondent,  including  the  statutory 
basis  for  liability,  the  claims  or 
statements  at  issue,  and  the  reasons  why 
liability  arises  from  those  claims  or 
statements; 

(2)  The  amount  of  penalties  and 
assessments  for  whidi  the  respondent 
may  be  held  liable; 

(3)  That  the  respondent  may  request 
a  hearing  by  submitting  a  written 
response  to  the  notice; 

(4)  The  address  to  which  a  response 
must  be  sent;  and 

(5)  That  failure  to  submit  an  answer 
within  30  days  of  receipt  of  the  notice 
may  result  in  the  imposition  of  the 
maximum  amount  of  penalties  and 
assessments  sought  without  right  of 
appeal. 

(c)  A  copy  of  this  part  28  and  of  24 
CFR  part  26,  subpart  B  shall  be  included 
with  the  notice. 

{28.30    Response. 

(a)  The  respondent  may  submit  a 
written  response  to  HUD  within  30  days 
of  service  of  the  notice  of  civil  penalty. 
The  response  shall  be  deemed  to  be  a 
request  for  hearing.  The  response 
should  include  the  admission  or  denial 
of  each  allegation  of  liability  made  in 
the  notice;  any  defense  on  which  the 
respondent  intends  to  rely:  any  reasons 
why  the  penalties  and  assessments 
should  be  less  than  the  amount  set  forth 
in  the  notice;  and  the  name,  address, 
and  telephone  number  of  the  person 
who  will  act  as  the  respondent's 
representative,  if  any. 

(b)  Filing  with  the  Administrative  Law 
fudges.  The  Department  shall  file  the 
notice  and  response  with  the  Chief 
Docket  Clerk,  Office  of  Administrative 
Law  Judges.  If  no  response  is  submitted, 
then  the  Department  may  file  a  motion 
for  default  judgment,  together  with  a 
copy  of  the  notice,  in  accordance  with 
24  CFR  26.39. 

§  28.35    Disclosure  of  documents. 

Upon  receipt  of  a  notice  of  penalty, 
the  respondent  may,  upon  written 


request  to  the  General  Counsel  or 
designee,  review  any  relevant  and 
material  nonprivileged  dociunents, 
including  any  exculpatory  documents, 
that  relate  to  the  allegations  set  out  in 
the  notice.  Exculpatory  information  that 
is  contained  in  a  privileged  document 
must  be  disclosed. 

S  28.40    Hearings. 

(a)  General.  Hearings  under  this  part 
shall  be  conducted  in  accordance  with 
the  procedures  in  24  CFR  part  26. 
subpart  B. 

(b)  Factors  to  consider  in  determining 
amount  of  penalties  and  assessments.  In 
determining  an  appropriate  amount  of 
civil  penalties  and  assessments,  the 
administrative  law  judge  (ALJ)  and, 
upon  appeal,  the  Secretary  shall 
consider  and  state  in  their  opinions  any 
mitigating  or  aggravating  circumstances. 
Because  of  the  intangible  costs  of  fraud, 
the  exp>ense  of  investigating  fraudulent-^ 
conduct,  and  the  need  for  deterrence, 
ordinarily  double  damages  and  a 
significant  civil  penalty  should  be 
imposed.  The  ALJ  and  the  Secretary 
shall  consider  the  following  factors  in 
determining  the  amount  of  penalties 
and  assessments  to  be  imposed: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  respondent's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  cost  of  investigation; 

(6)  The  relationship  of  the  civil 
penalties  to  the  amount  of  the 
Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs; 

(8)  Whether  the  respondent  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  respondent  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
respondent  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
respondent,  the  extent  to  which  the 
respondent's  practices  fostered  or 
attempted  to  preclude  the  misconduct; 


(12)  Whether  the  respondent 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  respondent  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
respondent's  sophistication  with  respect 
to  it,  including  the  extent  of  the 
respondent's  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whether  the  respondent  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding,  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of 

a  State,  directly  or  indirectly; 

(16)  The  need  to  deter  the  respondent 
and  others  from  engaging  in  the  same  or 
similar  misconduct;  and 

(17)  Any  other  factors  that  in  any 
given  case  may  mitigate  or  aggravate  the 
offense  for  which  penalties  and 
assessments  are  imposed. 

(c)  Stays  ordered  by  the  Department 
offustice.  If  at  any  time  the  Attorney 
General  of  the  United  States  or  an 
Assistant  Attorney  General  designated 
by  the  Attorney  General  notifies  the 
Secretary  in  writing  that  continuation  of 
the  Department's  case  may  adversely 
affect  any  pending  or  potential  criminal 
or  civil  action  related  to  the  claim  or 
statement  at  issue,  the  ALJ  or  the 
Secretary  shall  stay  the  process 
immediately.  The  case  may  be  resumed 
only  upon  receipt  of  the  written 
authorization  of  the  Attorney  General. 

§28.45    Settlements. 

(a)  The  Department  and  the 
respondent  may  enter  into  a  settlement 
agreement  at  any  time  prior  to  the 
issuing  of  a  notice  of  final  determination 
under  24  CFR  26.50. 

(b)  Failure  of  the  respondent  to 
comply  with  a  settlement  agreement 
shall  be  sufficient  cause  for  resuming  an 
action  under  this  part,  or  for  any  other 
judicial  or  administrative  action. 

9-11.  Part  30  is  revised  to  read  as 
follows: 

PART  3a-CIVIL  MONEY  PENALTIES: 
CERTAIN  PROHIBITED  CONDUCT 

Subpart  A— General 

30.1     Purpose  and  scope. 

30.5    Effective  dates. 

30.10    Definitions. 

30. 1 5    Application  of  other  remedies. 

Subpart  B— Violations 

30  20    Ethical  violations  by  HL'D  employees 
30.25    Violations  by  applicants  for 

assistance. 
30.30    Urt>an  Homestead  violaUons. 
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30.35     Mortgagees  and  lenders. 
30.40     Multifamily  and  Section  202 

mortgagors. 
30.45    GNMA  issuers  and  custodians. 
30.50    Interstate  Land  Sales  violations. 
30.55    Dealers  or  loan  corresjxjndents. 
30.60    Failure  to  disclose  lead-based  paint 

hazards. 

Subpart  C— Procaduras 

30.65    Prepenalty  notice. 

30.70    Response  to  prepenalty  notice. 

30.75    Factors  in  determining 

appropriateness  and  amount  of  civil 

money  penalty. 
30.80    Notice  of  civil  money  penalty. 
30.85    Response  to  the  penalty  notice. 
30.90    Hearings. 
30.95    Settlements. 

Authority:  12  U.S.C.  1701q-l.  1703. 17231. 
1735f-14,  1735f-15:  15  U.S.C.  1717a:  42 
U.S.C.  3535(d). 

Subpart  A — Qanaral 

§  30.1    Purposa  and  acopa. 

Unless  provided  for  elsewhere  in  this 
title  or  under  separate  authority,  this 
part  implements  HUD's  civil  money 
penalty  provisions.  The  procedural 
rules  for  hearings  under  this  part  are  set 
forth  in  24  CFR  part  26,  subpart  B. 

S30.5    Eff active  dataa. 

(a)  Under  §  30.20.  a  civil  money 
penalty  may  be  imposed  for  violations 
occurring  on  or  after  May  22,  1991. 

(b)  Under  §§  30.25.  30.35.  30.40, 
30.45,  30.50.  and  30.55.  but  not 

§  30.35(a)(14),  a  civil  money  penalty 
may  be  imposed  for  any  violations  that 
occur  on  or  after  December  15.  1989. 

(c)  Under  §30.30,  a  civil  money 
penalty  may  be  imposed  virith  respect  to 
any  property  transferred  for  use  under 
section  810  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (12  U.S.C.  1706e).  after 
January  1.  1981.  to  a  state,  a  unit  of 
general  local  government,  or  a  public 
agency  or  qualified  community 
organization  designated  by  a  unit  of 
general  local  government,  or  a  transferee 
of  any  such  entity. 

(d)  Under  §30.'35(a)(14).  concerning 
loan  guarantees  for  Indian  housing,  a 
civil  money  penalty  may  be  imposed  for 
violations  occurring  on  or  after  October 
28.  1992. 

(e)  Under  §  30.60,  a  civil  money 
penalty  may  be  imposed  for  violations 
occurring  on  or  after  the  following 
dates; 

(1)  September  6. 1996.  for  owners  of 
more  than  four  residential  dwellings;  or 

(2)  December  6. 1996.  for  owners  of 
one  to  four  residential  dwellings. 

§30.10    Definitions. 

Since  this  part  is  primarily 
procedural,  terms  not  defined  in  this 
section  shall  have  the  meanings  given 


them  in  relevant  program  regulations. 
Comprehensive  definitions  are  in  24 
CFR  part  4  (Prohibition  of  Advance 
Disclosure  of  Funding  Decisions)  and  24 
CFR  part  12  (Accountability  in  the 
Provision  of  HUD  Assistance).  The 
terms  ALJ,  Department,  HUD,  and 
Secretary  are  defined  in  24  CFR  part  5. 

Agent.  Any  person  who  acts  on  behalf 
of  another  person  and  includes  officers, 
directors,  partners  and  trustees. 

Dealer.  A  seller,  contractor  or  supplier 
of  goods  or  services  having  a  direct  or 
indirect  financial  interest  in  the 
transaction  between  the  borrower  and 
the  lender,  and  who  assists  the  borrower 
in  preparing  the  credit  application  or 
otherwise  assists  the  borrower  in 
obtaining  the  loan  from  the  lender. 

Knowing  or  Knowingly.  Having  actual 
knowledge  of  or  acting  with  deliberate 
ignorance  of  or  reckless  disregard  for  the 
nrohibitions  under  subpart  B  of  this  part 
or  under  24  CFR  parts  4  or  12. 

Loan  correspondent.  A  lender  or  loan 
correspondent  as  defined  at  §  202.2  of 
this  title. 

Material  or  Materially.  In  some 
significant  respect  or  to  some  significant 
degree. 

Person.  An  individual,  corporation, 
company,  association,  authority,  firm, 
partnership,  society,  state,  local 
government  or  agency  thereof,  or  any 
other  organization  or  group  of  people. 

Respondent.  A  person  against  whom 
a  civil  money  penalty  action  is  initiated. 

§  30. 1 5    Application  of  other  ramadiaa. 

A  civil  money  penalty  may  be 
imposed  in  addition  to  other 
administrative  sanctions  or  any  other 
civil  remedy  or  criminal  penalty. 

Subpart  B— Violations 

§  30.20    Ethical  violations  by  HUD 
employees. 

(a)  General.  The  General  Counsel,  or 
his  or  her  designee,  may  initiate  a  civil 
money  penalty  action  against  HUD 
employees  who  improperly  disclose 
information  pursuant  to  §  4.110  of  this 
title. 

(b)  Maximum  penalty.  The  maximum 
penalty  is  $10,000  for  each  violation. 

§  30.25    Violations  by  applicants  for 
assistance. 

(a)  General.  The  General  Counsel,  or 
his  or  her  designee,  may  initiate  a  civil 
money  penalty  action  against  applicants 
for  assistance,  as  defined  in  24  CFR  part 
12,  who  knowingly  and  materially 
violate  the  provisions  of  §  12.32  (a),  (b), 
or  (c)  of  this  title. 

(b)  Maximum  penalty.  The  maximum 
penalty  for  each  violation  is  $10,000. 


§3a30    Urban  Homestaad  violations. 

(a)  General.  The  Assistant  Secretary 
for  Community  Planning  and 
Development,  or  his  or  her  designee,  or 
the  Director  of  the  Office  of  Technical 
Assistance  and  Management  may 
initiate  a  civil  money  penalty  action 
against  persons  who  luiowingly  and 
materially- violate  section  810  of  the 
Housing  and  Community  Development 
Act  of  1974.  as  amended  (12  U.S.C. 
1706e).  or  the  provisions  of  24  CFR  part 
590,  in  the  use  or  conveyance  of 
property  made  available  under  the 
Urbian  Homestead  Program. 

(b)  Maximum  penalty.  The  maximum 
penalty  is  either  twice  the  amount  of  the 
gross  profit  realized  from  any 
impermissible  use  or  conveyance  of  the 
property,  or  the  amount  of  section  810 
funds  used  to  reimburse  HUD.  the 
Department  of  Veterans  Affairs,  the 
Resolution  Trust  Corporation,  or  the 
Farmers  Home  Administration  (or  its 
successor  agency  imder  Public  Law 
103-354)  for  the  property,  whichever  is 
greater.  If  the  property  is  still  held  by 
the  violator,  the  gross  profit  shall 
include  any  appreciation  between  the 
amount  the  violator  paid  for  the 
property  and  its  current  value  as 
determined  by  an  independent,  HUD- 
qualified  appraiser. 

§30.35    Mortgagees  and  lenders. 

(a)  General.  The  Mortgagee  Review 
Board  may  initiate  a  civil  money 
penalty  action  against  any  mortgagee  or 
lender  who  knowingly  and  materially: 

(1)  Violates  the  provisions  listed  in  12 
U.S.C.  1735f-14(b); 

(2)  Fails  to  comply  with  the 
requirements  of  §  201.27(a)  of  this  title 
regarding  approval  and  supervision  of 
dealers: 

(3)  Approves  a  dealer  that  has  been 
suspended,  debarred,  or  otherwise 
denied  participation  in  HUD's 
programs; 

(4)  Makes  a  payment  that  is 
prohibited  under  §202.1 2(p)  of  this 
title; 

(5)  Fails  to  remit,  or  timely  remit, 
mortgage  insurance  premiums,  loan 
insurance  charges,  or  late  charges  or 
interest  penalties; 

(6)  Permits  loan  documents  for  an 
FHA  insured  loan  to  be  signed  in  blank 
by  its  agents  or  any  other  party  to  the 
loan  transaction  unless  expressly 
approved  by  the  Secretary; 

(7)  Fails  to  follow  the  mortgage 
assigrunent  procedures  set  forth  in 

§§  203.650  through  203.664  of  this  title 
or  in  §§  207.255  through  207.258b  of 
this  title. 

(8)  Fails  to  timely  submit  documents 
that  are  complete  and  accurate  in 
connection  with  a  conveyance  of 
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property  or  a  claim  for  insurance 
benefits,  in  accordance  with  §§203.365 
203.366,  or  203.368  of  this  title; 

(9)  Fails  to: 

(i)  Process  requests  for  formal  release 
of  liability  under  an  FHA  insured 
mortgage; 

(ii)  Obtain  a  credit  report,  issued  not 
more  than  90  days  prior  to  approval  of 
a  person  as  a  borrower,  as  to  the 
person's  creditworthiness  to  assume  an 
FHA  insured  mortgage; 

(iii)  Timely  submit  proper  notification 
of  a  change  in  mortgagor  or  mortgagee 
as  required  by  §  203.431  of  this  title; 

(iv)  Timely  submit  proper  notification 
of  mortgage  insurance  termination  as 
reguired  by  §  203.318  of  this  title; 

(v)  Timely  submit  proper  notification 
of  a  change  in  mortgage  servicing  as 
reguired  by  §  203.502  of  this  title;  or 

(vi)  Report  all  delinquent  mortgages  to 
HUD,  as  required  by  §  203.332  of  this 
title; 

(10)  Fails  to  service  FHA  insured 
mortgages,  in  accordance  with  the 
requirements  of  24  CFR  parts  201,  203, 
and  235; 

(11)  Fails  to  fund  loans  that  it 
originated,  or  otherwise  misuses  loan 
proceeds; 

(12)  Fails  to  comply  with  the 
conditions  relating  to  the  assignment  or 
pledge  of  mortgages  as  required  by 
§207.261  of  this  title; 

(13)  Fails  to  comply  with  the 
provisions  of  the  Real  Estate  Settlement 
Procedures  Act  (12  U.S.C.  2601  et  seq.). 
the  Equal  Credit  Opportunity  Act  (15 
U.S.C.  1691  et  seq.).  or  the  Fair  Housing 
Act  (42  U.S.C.  3601  et  seq.); 

(14)  Violates  the  provisions  of  12 
U.S.C.  1715z-13a{g)(2)  concerning  loan 
guarantees  for  Indian  housing; 

(15)  Fails  to  comply  with  the  terms  of 
a  settlement  agreement  with  HUD. 

(b)  Continuing  violation.  Each  day 
that  a  violation  continues  shall 
constitute  a  separate  violation. 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $5,000  for  each  violation,  up 
to  a  limit  of  $1,000,000  for  all  violations 
committed  during  any  one-year  period. 
Each  violation  shall  constitute  a 
separate  violation  as  to  each  mortgage  or 
loan  application. 

§  30.40    Muitifamlly  and  Section  202 
mortgagors. 

(a)  General.  The  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner,  or  his  or  her  designee, 
may  initiate  a  civil  money  penalty 
action  against  any  mortgagor  of  property 
that  includes  five  or  more  living  units 
and  is  subject  to  a  mortgage  insured, 
coinsured,  or  held  by  the  Secretary,  who 
knowingly  and  materially  commits  a 
violation  listed  at  12  U.S.C.  1735f-15(b) 
or  (c),  or  12  U.S.C.  1701q-l(b)  or  (c). 


(b)  Maximum  penalty.  The  maximum 
penalty  for  each  violation  of  12  U.S.C. 
1735f-15(b)  and  12  U.S.C.  1701q-l(b)  is 
the  amount  of  loss  that  the  Secretary 
incurs  at  a  foreclosure  sale,  or  a  sale 
after  foreclosure,  with  respect  to  the 
property  involved.  The  maximum 
penalty  for  each  violation  of  12  U.S.C. 
1735f-15(c)  and  12  U.S.C.  1701q-l(c)  is 
$25,000. 

§  30.45    GNMA  issuers  and  custodians. 

(a)  General.  The  President  of  GNMA. 
or  his  or  her  designee,  may  initiate  a 
civil  money  penalty  action  against  a 
GNMA  issuer  or  custodian  that 
knowingly  and  materially  violates  any 
provision  of  12  U.S.C.  1723i(b).  Utle  HI 
of  the  National  Housing  Act,  or  any 
implementing  regulation,  handbook, 
guaranty  agreement,  or  contractual 
agreement,  or  participant  letter  issued 
by  GNMA,  or  fails  to  comply  with  the 
terms  of  a  settlement  agreement  with 
GNMA. 

(b)  Continuing  violation.  Each  day 
that  a  violation  continues  shall 
constitute  a  separate  violation. 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $5,000  for  each  violation,  up 
to  a  limit  of  $1  million  during  any  one- 
year  period.  Each  violation  shall 
constitute  a  separate  violation  with 
respect  to  each  pool  of  mortgages. 

§  30.50    Interstate  Land  Sales  violations. 

(a)  General.  The  Assistant  Secretar)' 
for  Housing- Federal  Housing 
Commissioner,  or  his  or  her  designee, 
may  initiate  a  civil  money  penalty 
action  against  any  person  who 
knowingly  and  materially  violates  any 
provision  of  the  Interstate  Land  Sales 
Full  Disclosure  Act  (15  U.S.C.  .1701  et 
seq.);  the  rules  and  regulations  set  forth 
at  24  CFR  parts  1710.  1715.  and  1720, 
or  any  order  issued  thereunder. 

(h)  Continuing  violation.  Each  day 
that  a  violation  continues  shall 
constitute  a  separate  violation. 

(c)  Maximum  penalty.  The  maximum 
penalty  is  $1,000.  up  to  a  limit  for  any 
particular  person  of  $1  million  during 
any  one-year  period.  Each  violation 
shall  constitute  a  separate  violation  as  to 
each  sale  or  lease  or  offer  to  sell  or  lease. 

§  30.55    Dealers  or  loan  correspondents. 

(a)  General.  The  Assistant  Secretary- 
for  Housing-Federal  Housing 
Commissioner,  or  his  or  her  designee, 
may  initiate  a  civil  money  penalty 
action  against  any  dealer  or  loan 
correspondent  who  violates  section 
2(b)(7)  of  the  National  Housing  Act  (12 
U.S.C.  1703).  Such  violations  include, 
but  are  not  limited  to: 

(1)  Falsifying  information  on  an 
application  for  dealer  approval  or 
reapproval  submitted  to  a  lender; 


(2)  Falsifying  statements  on  a  HUD 
credit  application,  improvement 
contract,  note,  security  instrument, 
completion  certificate  or  other  loan 
document; 

(3)  Failing  to  sign  a  credit  application 
if  the  dealer  or  loan  correspondent 
assisted  the  borrower  in  completing  the 
application; 

(4)  Falsely  certifying  to  a  lender  that 
the  loan  proceeds  have  been  or  will  be 
sp>ent  ori  eligible  improvements: 

(5)  Falsely  certif\ing  to  a  lender  that 
the  property  improvements  have  been 
completed; 

(6)  Falsely  certifying  that  a  borrower 
has  not  been  given  or  promised  any  cash 
payment,  rebate,  cash  bonus,  or 
anything  of  more  than  nominal  value  as 
an  inducement  to  enter  into  a  loan 
transaction: 

(7)  Making  a  false  "^presentation  to  a 
lender  with  respect  to  the 
creditworthiness  of  a  borrower  or  the 
eligibility  of  the  improvements  for 
which  a  loan  is  sought. 

(b)  Continuing  violation.  Each  day 
that  a  violation  continues  shall 
constitute  a  separate  violation 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $5,000  for  each  violation,  up 
to  a  limit  of  $1  million  during  any  one- 
year  period. 

§  30.60    Failure  to  disctose  lead-based 
paint  hazards. 

(a)  General.  The  Director  of  the  Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  or  his  or  her 
designee,  may  initiate  a  civil  money 
penalty  action  against  any  person  who 
knowingly  violates  42  U.S.C 
4852d{b)(l)  or  any  provision  of  24  CFR 
part  35.  subpart  H. 

(b)  Amount  of  penalty.  The  maximum 
penalty  is  $10,000  for  each  violation. 


Subpart  C — Procedures 

§  30.65    Prepenalty  notice. 

Whenever  HUD  intends  to  seek  a  civil 
money  penalty,  the  official  designated 
in  subpart  B  of  this  part,  or  his  or  her 
designee  (or  the  chairperson  of  the 
Mortgagee  Review  Board,  or  his  or  her 
designee,  in  actions  under  §  30.35).  shali 
issue  a  written  notice  to  the  respondent. 
This  prepenahy  notice  shall  include  the 
following: 

(a)  That  HUD  is  considering  seekmg  a 
civil  money  penalty: 

(b)  The  specific  violations  alleged: 

(c)  The  maximum  civil  money  penalty 
that  mav  be  imposed: 

(d)  The  opportunity  to  replv  in 
writing  to  the  designated  program 
official  within  30  days  after  receipt  of 
the  notice:  and 

(e)  That  failure  to  respond  within  the 
30-day  period  may  result  in  issuance  of 
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a  notice  of  civil  money  penalty  under 
§30.80  without  consideration  of  any 
information  that  the  respondent  may 
wish  to  provide. 

§  30.70    Response  to  prepenalty  notice. 

The  response  shall  be  in  a  format 
prescribed  in  the  prepenalty  notice.  The 
response  shall  include  any  arguments 
opposing  the  imposition  of  a  civil 
money  penalty  that  the  respondent  may 
wish  to  present. 

§  30.75    Factors  in  determining 
appropriateness  and  amount  of  civil  money 
penalty. 

In  determining  whether  to  seek  a 
penalty,  and  the  amount  of  such 
penalty,  the  officials  designated  in 
subpart  B  of  this  part  shall  consider  the 
following  factors: 

(a)  The  gravity  of  the  offen.se; 

(b)  Any  history  of  prior  offenses.  For 
violations  under  §§30.25.  30.35,  30.40, 
30.45,  30.50.  and  30.55,  but  not 
violations  under  §30. 35(a)(14),  offenses 
that  occurred  prior  to  December  15. 
1989  may  be  considered: 

(1)  The  ability  to  pay  the  penalty; 

(2)  The  injury  to  the  public; 

(3)  Any  benefits  received  by  the 
violator; 

(4)  The  extent  of  potential  benefit  to 
other  persons; 

(5)  Deterrence  of  future  violations; 

(6)  The  degree  of  the  violator's 
culpability; 

(7)  With  respect  to  Urban  Homestead 
violations  under  §  30.30,  the 
e.xpenditures  made  by  the  violator  in 
connection  with  any  gross  profit 
derived;  and 

(8)  Such  other  matters  as  justice  may 
require. 

(c)  In  addition  to  the  above  factors, 
with  respect  to  violations  under 

§§  30.40,  30.50,  and  30.55.  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  or  his  or  her  designee, 
shall  also  c:onsider; 

(1)  Any  injury  to  tenants;  and/or 

(2)  Any  injury  to  lot  owners. 

§  30.80    Notice  of  civil  money  penalty. 

(a)  GentTcil.  Upon  the  expiration  of 
the  period  for  the  respondent  to  submit 
a  response  to  the  prepenalty  notice,  the 
official  designated  in  subpart  B  of  this 
part,  or  his  or  her  designee  (or  the 
Mortgagee  Review  Board  in  actions 
under  §  30.351  shall  determine  whether 
to  seek  a  civil  money  penalty.  Such 
determination  shall  be  based  upon  a 
review  of  the  prepenalty  notice,  the 
response,  if  any,  and  the  factors  listed 
at  §  30.75.  A  determination  by  the 
Mortgagee  Review  Board  to  seek  a  civil 
money  penalty  shall  be  by  a  majority 
vote  of  the  Board. 


(b)  Notice.  If  a  determination  is  made 
to  seek  a  civil  money  penalty,  the 
official  or  his  or  her  designee,  or  the 
Mortgagee  Review  Board,  shall  so  notify 
the  respondent,  in  writing.  The  notice 
shall  state  the  following: 

(1)  The  factual  basis  for  the  decision 
to  seek  a  penalty; 

(2)  The  applicable  civil  money 
penalty  statute; 

(3)  The  amount  of  penalty  sought; 

(4)  The  right  to  submit  a  response  in 
writing,  within  15  days  of  receipt  of  the 
notice,  requesting  a  hearing  on  any 
material  fact  in  the  notice,  or  on  the 
appropriateness  of  the  penalty  sought; 

(5)  The  address  to  which  a  response 
must  be  sent; 

(6)  That  the  notice  shall  serve  as 
HUD's  complaint  if  a  hearing  is. 
requested;  and 

(7)  That  the  failure  to  submit  a 
response  may  result  in  the  imposition  of 
the  penalty  in  the  amount  sought. 

(c)  A  copy  of  this  part  and  of  24  CFR 
part  26,  subpart  B  shall  be  included 
with  the  notice. 

(d)  Service  of  the  notice.  The  notice 
shall  be  served  on  the  respondent  by 
first  class  mail,  personal  delivery,  or 
other  means.  In  cases  of  violations  by 
mortgagees  and  lenders  of  12  U.S.C. 
1735f-14(b)(l)(D)or(l)(F),orbyGNMA 
issuers  or  custodians  of  12  U.S.C. 
1723i(b)(l)(G)  or  (1)(I),  a  copy  of  the 
notice  shall  be  provided  to  the  Attorney 
General. 

§  30.85    Response  to  the  penalty  notice. 

(a)  General.  The  respondent  may 
submit  to  HUD  a  written  response  to  the 
penalty  notice  within  15  days  of  its 
receipt.  The  response  shall  be 
considered  a  request  for  a  hearing.  The 
response  should  include  the  admission 
or  denial  of  each  allegation  of  liability 
made  in  the  notice;  any  defense  on 
which  the  respondent  intends  to  rely; 
any  reasons  why  the  civil  money 
penalty  is  not  warranted  or  should  be 
less  than  the  amount  sought  in  the 
notice;  and  the  name,  address,  and 
telephone  number  of  the  person  who 
will  act  as  the  respondent's 
representative,  if  any. 

(b)  Filing  with  the  Administrative  Law 
Judges.  HUD  shall  file  the  notice  and 
response  with  the  Chief  Docket  Clerk. 
Office  of  Administrative  Law  Judges.  If 
no  response  is  submitted,  then  HUD 
may  file  a  motion  for  default  judgment, 
together  with  a  copy  of  the  notice,  in 
accordance  with  §  26.39  of  this  title. 

§  30.90    Hearings. 

Hearings  under  this  part  shall  be 
conducted  in  accordance  with  the 
procedures  at  24  CFR  part  26,  subpart  B. 


§30.95    Settlentents. 

The  officials  listed  at  subpart  B  of  this 
part,  or  their  designees  (or  the 
Mortgagee  Review  Board  for  violations 
under  §  30.35),  are  authorized  to  enter 
into  settlement  agreements  of  civil 
money  penalty  claims.  Settlement 
agreements  may  be  executed  at  any  time 
prior  to  the  issuing  of  a  notice  of  final 
determination  under  §  26.50  of  this  title, 
and  may  include  sanctions  for  failure  to 
comply  with  the  terms  of  the  agreement. 

PART  81— REGULATIONS 
IMPLEMENTING  THE  AUTHORITY  OF 
THE  SECRETARY  OF  THE 
DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  OVER  THE 
CONDUCT  OF  THE  SECONDARY 
MARKET  OPERATIONS  OF  THE 
FEDERAL  NATIONAL  MORTGAGE 
ASSOCIATION  (FNMA) 

12.  The  authority  citation  for  24  CFR 
part  81  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1451  etseq.,  1716- 
1723h,  and  4501-*641;  42  U.S.C.  3535(d)  and 
3601-3619. 

13.  Section  81.46  is  amended  by 
revising  the  first  sentence  of  paragraph 
(e)(1)  to  read  as  follows: 

§81.46    Remedial  actions. 

*         *         *         «         * 

(e)  *   *   *  (1)  Where  a  lender  timely 
requests  a  hearing  on  a  remedial  action, 
a  hearing  shall  be  conducted  before  a 
HUD  Administrative  Law  Judge  (ALJ) 
and  a  final  decision  rendered  in 
accordance  with  the  procedures  set 
forth  in  24  CFR  part  26,  subpart  B,  to  the 
extent  such  provisions  are  not 
inconsistent  with  subpart  C  of  this  part 
or  FHEFSSA.  *   *   * 
***** 

14.  Section  81.82  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)(2)  to  read  as  follows: 

§81.82    Cease^and^esist  proceedings. 

***** 

(b)*   •  • 

[2)  Administrative  Law  Judge.  *   *   * 
The  hearing  shall  be  conducted  in 
accordance  with  §81.84  and,  to  the 
extent  the  provisions  are  not 
inconsistent  with  any  of  the  procedures 
in  this  part  or  FHEFSSA.  with  24  CFR 
part  26,  subpart  B. 
***** 

15.  Section  81.83  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§81.83    Civil  money  penalties. 

***** 

(d)*   •   • 

(3)  Administrative  Law  Judge.  A  HUD 
ALJ  shall  preside  over  any  hearing 
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conducted  unc  jr  this  section,  in 
accordance  with  §  81.84  and,  to  the 
extent  the  provisions  are  not 
inconsistent  with  any  of  the  procedures 
in  this  part  or  FHEFSSA,  with  24  CFR 
part  26,  subpart  B. 
»        •        *        •        • 

16.  Section  81.84  is  amended  by: 

a.  Revising  paragraph  (b)(2): 

b.  Revising  paragraph  (d); 

c.  Amending  the  third  sentence  of 
paragraph  {h)(l)  by  removing  the 
reference  to  "§  30.515",  and  by  adding 
in  its  place  a  reference  to  "§  26.38"; 

d.  Amending  the  first  sentence  of 
paragraph  (j)(2)  by  removing  the 
reference  to  "§  30.910",  and  by  adding 
in  its  place  a  reference  to  "§  26.51  (c)"; 
and  amending  the  second  sentence  of 
paragraph  (j)(2)  by  removing  the 
reference  to  "§  30.910  (c)  and  (d)".  and 
by  adding  in  its  place  a  reference  to 
"§  26.51(f)";  to  read  as  follows: 

§81.84    Hearings. 

***** 

(b)*   •   * 

(2)  Hearings  shall  be  conducted  by  a 
HUD  ALJ  authorized  to  conduct 
proceedings  under  24  CFR  part  26, 
subpart  B. 
***** 

(d)  Procedure.  Hearings  shall  be 
conducted  in  accordance  with  the 
procedures  set  forth  in  24  CFR  part  26, 


subpart  B  to  the  extent  that  such 
provisions  are  not  inconsistent  with  any 
of  the  procedures  in  this  part  or 
FHEFSSA. 


§81.85    [Antended] 

17.  In  section  81.85(c)(1),  the  third 
sentence  is  amended  by  removing  the 
reference  to  "§  30.515",  and  by  adding 
in  its  place  a  reference  to  "§  26.38". 

PART  200— INTRODUCTION 

18.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C  1701-1715z-18;  42 
U.S.C  3535(d). 

§200.243    [Amended] 

19.  In  §  200.243.  the  second  sentence 
of  the  introductory  text  of  paragraph  (a) 
is  amended  by  adding  the  phrase  ", 
subpart  A,"  after  the  phrase  "24  CFR 
part  26". 

PART  950— INDIAN  HOUSING 
PROGRAMS 

20.  The  authority  citation  for  24  CFR 
part  950  continues  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C 
1437aa-1437ee.  and  3535(d). 

§950.190    [Amended] 

21.  In  §950.190,  the  last  sentence  of 
paragraph  (e)  is  amended  by  adding  the 


phrase  ",  subpart  A"  after  the  phrase 
"24  CFR  part  26". 

PART  965— PHA-OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

22.  The  authority  citation  for  24  CFR 
part  965  continues  to  read  as  follows: 

Authority:  42  U.S.C  1437.  1437a,  1437d. 
1437g,  and  3535(d].  Subpart  H  is  also  issued 
under  42  U.S.C  4821-4846. 

§965.205    [Amended] 

23.  In  §965.205,  the  last  sentence  of 
paragraph  (e)  is  amended  by  adding  the 
phrase  ".  subpart  A"  after  the  phrase 
"24  CFR  part  26". 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

24.  The  authority  citation  for  24  CFR 
part  3500  continues  to  read  as  follows: 

Authority:  12  U.S.C  2601  et  seq 
§3500.17    [Amended] 

25.  In  §  3500.17,  paragraphs  (n)(l)  and 
(n)(4)(iii)  are  amended  by  removing  the 
phrase  ",  subpart  E,". 

Dated:  March  12,  1996. 
Henry  G.  CisnenK. 
Secretary. 
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Proclamation  6886  of  April  19,  1996 

National  Organ  and  Tissue  Donor  Awareness  Week,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Thousands  of  lives  have  been  saved  by  the  miracle  of  organ  and  tissue 
transplantation,  a  medical  procedure  made  possible  only  by  the  extraordinar>' 
generosity  of  those  vkrho  agree  to  donate  and  the  profound  compassion  of 
their  loved  ones.  Recipients  are  often  able  to  resume  normal  lives  after 
their  transplants,  working  and  caring  for  their  families,  and  many  children 
are  in  school  today  due  to  a  donated  liver  or  bone  marrow.  Still,  the 
need  for  organs  far  exceeds  the  number  donated,  and  many  Americans 
wait — and  some  will  die  waiting— for  suitable  organs  or  tissues  to  become 
available. 

Although  our  Nation  has  a  potentially  adequate  supply  of  organs  and  tissues, 
there  are  more  than  45,000  patients  on  the  national  transplant  waiting  list, 
and  some  2,000  new  names  are  added  each  month.  We  must  educate  all 
Americans  about  transplantation  and  its  successes  and  raise  public  awareness 
of  the  urgent  need  for  increased  donation.  All  of  our  citizens  should  know 
that  by  completing  a  donor  card  and  carrying  it,  and  particularly  by  making 
family  members  aware  of  the  wish  to  donate,  they  may  save  the  health, 
or  even  the  life,  of  someone  in  need. 

Americans  are  a  caring  people,  and  our  Nation's  citizens  have  always  reached 
out  to  one  another  in  times  of  trouble.  Organ  donation  is  a  unique  example 
of  that  spirit  of  giving,  and  many  who  have  lost  loved  ones  have  found 
comfort  in  knowing  that  their  loss  means  the  promise  of  life  for  others. 
This  week  and  throughout  the  year,  let  us  recognize  the  advances  made 
in  organ  and  tissue  transplant  techniques,  honor  those  who  have  already 
pledged  their  organs,  and  encourage  people  to  make  the  life-giving  decision 
to  donate. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  21  through  April 
27,  1996,  as  National  Organ  and  Tissue  Donor  Awareness  Week.  I  call 
upon  health  care  professionals,  educators,  the  media,  public  and  private 
organizations  concerned  with  organ  donation  and  transplantation,  and  all 
the  people  of  the  United  States  to  observe  this  week  with  appropriate  activi- 
ties and  programs  that  promote  organ  donation  and  invite  new  donors  to 
get  involved. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  dav 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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Proclamation  6887  of  April  19,  1996 
Jewish  Heritage  Week,  1996 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  Jewish  experience  in  America  has  been  a  mutually  rewarding  one  for 
this  country  and  for  the  Jewish  people.  Jewish  Americans  have  made  ^reat 
contributions  in  such  fields  as  the  arts  and  sciences,  business,  government, 
law  and  medicine,  enriching  America's  heritage  with  the  resonant  tradition 
of  an  ancient  people.  And  America,  for  its  part,  has  been  a  land  of  opportunity 
for  its  Jewish  citizens. 

In  many  ways,  the  Jewish  experience  is  unique,  freighted  with  the  anguish 
of  frequent  persecution,  but  ennobled  by  an  unyielding  spirit  that  has  always 
found  a  way  to  turn  darkness  into  light.  In  the  crucible  of  sorrow,  the 
Jewish  people  have  reaffirmed,  time  and  again,  the  basic  human  values 
of  faith,  community,  justice,  and  hope. 

On  the  tolerant  soil  of  American  democracy,  the  Jewish  people  have  flour- 
ished. We  will  be  forever  grateful  for  the  remarkable  contributions  of  our 
Jewish  citizens,  and  it  is  fitting  that  we  set  aside  a  week  to  give  thanks 
for  their  inestimable  gifts  and  to  honor  the  traditions  of  their  remarkable 
religion  and  heritage. 

NOW,  THEREFORE,  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  21  through  April 
28,  1996,  as  Jewish  Heritage  Week.  I  call  upon  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  programs,  ceremonies,  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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Proclamation  6888  of  April  19,  1996 

National  Crime  Victims'  Rights  Week,  1996 


'P 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  April  19,  1995,  millions  of  Americans  witnessed  the  chaos  and  anguish 
wrought  by  a  single  bomb  blast  in  Oklahoma  City  that  took  168  lives  and 
injured  scores  of  others.  For  days  afterwards,  our  Nation  joined  the  survivors 
in  a  grim  vigil  as  somber  work  crews  entered  the  wTeckage  again  and 
again  to  locate  victims. 

That  bomb  blast  in  Oklahoma  City  was  a  devastating  reminder  that  too 
many  Americans  have  become  victims  of  crime.  Although  violent  crime 
has  decreased  every  year  for  the  last  3  years,  83  percent  of  our  citizens 
12  years  of  age  and  above  will  experience  violent  or  attempted  violent 
crime  in  their  lifetimes.  And  worse,  52  percent  will  be  victimized  more 
than  once.  Added  to  these  grim  statistics  is  the  reality  that  violent  crime 
is  increasingly  a  problem  of  our  youth.  For  12-  to  19-year-olds,  the  chance 
of  being  assaulted,  robbed,  or  raped  is  two  to  three  times  higher  than 
for  adults,  and  perpetrators  of  crime  are  both  younger  and  more  violent. 
In  1994,  for  example,  about  33  percent  of  all  violent  crimes  were  committed 
by  those  under  21  years  of  age. 

There  is  another,  more  positive,  dimension  to  the  aftermath  of  crime:  the 
multitude  of  dedicated  professionals  and  volunteers  who  support  and  assist 
crime  victims.  They  are  emergency  medical  technicians  and  firefighters, 
law  enforcement  officers  and  rescue  teams,  victim  assistance  providers  and 
shelter  workers.  At  the  darkest  of  moments,  these  selfless  men  and  women 
renew  our  Nation's  faith  in  humanity,  and  their  advocacy  embodies  the 
time-honored  American  traditions  of  compassion  and  service.  They  constitute 
a  community  of  caring  whose  healing  work  helps  victims  to  become  sur\i- 
vors.  As  a  Nation,  we  owe  these  generous  individuals  our  deepest  gratitude 
for  making  our  communities  better  and  safer  places  in  which  to  live  and 
work. 

While  1995  brought  tragedy,  it  also  brought  the  implementation  of  one 
of  the  most  comprehensive  crime  laws  ever  enacted.  The  Violent  Crime 
Control  and  Law  Enforcement  Act  of  1994  furthered  the  rights  of  victims 
in  the  Federal  justice  system  and  targeted  resources  for  criminal  lustice 
improvements.  The  Crime  Act's  provisions  include  truth-in-sentencing  provi- 
sions that  ensure  longer  sentences  for  violent  offenders  and  allocution  rights 
for  victims  that  give  them  the  right  to  speak  in  court  before  the  imposition 
of  a  sentence.  The  Crime  Act  also  provides  hundreds  of  communities  around 
the  Nation  with  increased  law  enforcement  personnel,  and  its  Violence 
Against  Women  Act  is  the  first  comprehensive  Federal  effort  to  combat 
violence  against  women. 

The  Crime  Act  is  just  one  landmark  in  a  crime  victims'  movement  that 
has  spanned  20  years  and  brought  many  hard-won  reforms.  A  victims' 
bill  of  rights — once  a  novel  idea — is  now  a  reality  in  virtually  ever\-  State. 
Victim  assistance  programs,  which  were  few  in  the  1960s,  now  number 
in  the  thousands.  Every  State  has  a  compensation  program  to  help  reimburse 
victims  for  mental  health,  medical,  and  other  expenses  resulting  from  the 
crimes   committed   against   them.   And   in    1995,   the  Crime   Victims   Fund 
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in  the  U.S.  Treasury,  which  supports  many  of  these  programs,  surpassed 
the  one-billion-dollar  mark  in  funds  collected  and  distributed  to  the  States. 

As  we  reflect  on  the  events  of  1995,  let  us  remember  both  the  horrot 
and  the  compassion  we  felt  last  April.  Let  us  not  slip  into  complacency 
when  we  hear  or  read  about  another  crime  victim.  Whether  we  are  busmess 
owners  or  teachers,  clergy  or  physicians,  neighbors  or  colleagues,  we  must 
join  the  community  of  caring  and  lessen  the  burdens  on  our  Nation's  crime 
victims.  Let  us  join  together  to  build  safe  and  responsive  communities 
and  to  promote  justice  and  healing  for  all  who  have  suffered  from  violent 
crime. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  21  through  April 
27,  1996,  as  National  Crime  Victims'  Rights  Week.  I  urge  all  Americans 
to  pause  and  remember  crime  victims  and  their  families  by  working  to 
reduce  violence,  to  assist  those  harmed  by  crime,  and  to  make  our  homes 
and  communities  safer  places  in  which  to  live  and  raise  our  families. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  nimty-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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14898,  14908 


22  CFR 

92   14375 

514 15372 

23  CFR 

230 14615 

625 17566 

636 17243 

Proposed  Rules: 

230 17264 

1325 16729 

1327 16729 

24  CFR 

0  15350 

4 14448 

12 14448 

100 14378 

103 14378 

109 14378 

200 : 14396.  14410 

207 14396 

213 14396 

215 14396,  16172 

219 : 14396 

220 14396 

221 14396 

222 14396 

231 14396 

232 14396.  14410 

233 14396 

234 14396 

236 14396.  16172 

237 14396 

241 14396.  14410 

242 14396 

244 14396 

248 14396 

265 14396 

267 14396 

583 17245 

811    14456,  16045 

813 16172 

913 : 16172 

950 ,16172 

990 .....17538 

3500 14617 

Proposed  Rules: 

26 18026 

28   18026 

30 18026 

50 15340 

81 18026 

200 18026 

950 18026 

965 18026 

3280 18014 

3500 18026 

25  CFR 

1001 17830 

Proposed  Rules: 

Ch.  1 17857 

26  CFR 

1  14247,  14248,  15891, 

17572 

31 17572 

602 14248,  17572 

Proposed  Rules: 

1    14517,  15204.  15743. 

17614 

31 17614 

35a 17614 

301 - 17265,  17614 


502 17614 

503 17614 

509 17614 

513 17614 

514 17614 

516 17614 

517 17614 

520 17614 

521 17614 

28  CFR 

25 17575 

547 16374 

Proposed  Rules: 

36 16232.  16233 

74 17667 

553 14440 

29  CFR 

1614 17576 

1625 15374 

Propoeed  Rules: 

1904 15436 

1910 15205 

1915 15205 

1926 15205 

1952 15435 

2509 14690 

2520 14690 

2550 14690 

2610 16387 

2619 16388 

2622 16387 

2644 16391 

2676 16388 

30  CFR 

756 17833 

914 15378.  15891 

943 15380 

Proposed  Rules: 

Ch.  II 17266 

6 15743 

18 15743 

19 15743 

20 15743 

21  15743 

22 15743 

23 15743 

26 15743 

27 15743 

29 15743 

33 15743 

35 15743 

218 17266 

745 15005 

900 15005 

901 15006 

906 15005 

913 15005 

914 15435 

925 14517 

926 15005.  15910 

931 15005 

934 15005 

935 15005.  16731 

936 15005.  15435 

944 15005 

946 15006 

948 15005.  17869 

950 15005 

31  CFR 

103 14248.  14382.  14383, 

14386 
535 15382 


Propoeed  Rules: 

321 14444 

32  CFR 

40a 16704 

706 14966.  14967.  14968. 

14969 

861 17840 

865 16046 

Proposed  Rules: 

117 15437 

619 15010 

33  CFR 

100.-. 14249.  16709.  16711. 

17246,  17841 

110 16711 

117 14970.  17247,  17248 

165 16714,  16716,  16717. 

17249 

175 15162 

179 15162 

181 15162 

Proposed  Rules: 

100 16732.  16885.  17269. 

17270 

110 17861 

117 16736 

165 14618.  16886 

34  CFR 

76 14483 

81 14483 

682 16718 

35  CFR 

70 16718 

36  CFR 

7 14617 

223 14618 

292 14621 

1253 14971 

1275 17842 

Proposed  Rules: 

242 15014 

1190 17271 

1191  16232,  16233.  17271 

38  CFR 

1 14596 

21 16190 

39  CFR 

111 17190.  17206 

Proposed  Rules: 

111 16205 

40  CFR 

9 16290 

51 16050 

52 14484.  14487.  14489. 

14491,  14493.  14634.  14972, 
14974,  14975.  15704,  15706. 
15709.  15713.  16715.  15717, 
15719.  16050.  16229.  17576 

60 14634,  15721,  17358 

63 17358 

70 16063 

80 16391 

81 14496 

148 15566.  15660 

167 14497 

180 14637.  15192.  15895. 

15896.  15900 
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185 15893 

186 15192.  15900 

260 16290.  17358 

261 16290.  17358 

262 16290 

263 16290 

264 16290.  17358 

265 16290.  17358 

266 16290.  17358 

268 15566.  15660 

270 17368 

271 15566.  17358 

273 16290 

300 15902 

403 16566.  15660 

716 14596 

Proposed  Rules: 

51 16068 

52 14520.  14521.  14522, 

14694.  15020,  15744.  15745, 

15751.  15752.  16050.  16738. 

17669.  17675 

59 14531 

60 17358 

63 17358 

68 16598.  16606 

80 16432 

81 14522.  16738 

85 16738 

141 16348 

142 16348 

180 14694,  15911.  15913, 

16740.  16742,  16745.  16747 

260 17358 

261 14696.  17358 

262 17842 

264 17358.  17863 

265 17358,  17863 

266 17358 

270 17358,  17863 

271 17358 

300 14280,  16068,  16229 

440 15917 

721 17272 

41  CFR 

101-25 14978 

42  CFR 

405 14640 

491 14640 

Proposed  Rules: 

413 17677 

43  CFR 

Group  8400 15722 

10010 16719 

Proposed  Rules 

8000 15753 

8300 15753 

44  CFR 

64 14497,  15723 

65 14658,  14661,  16874, 

17251 


67 14665.  16875 

Proposed  Rules: 

62 14709 

67 14715.  16887 

45  CFR 

74 15564 

1633 14250 

1634 14252 

1635 14261 

Proposed  Rules: 

1301 17754 

1303 17754 

1304 17754 

1305 17764 

1306 17754 

1308 17754 

46  CFR 

2 15162 

67 17814 

159 15162,  15868 

160 15162.  15868 

514 14979 

572 17849 

Proposed  Rules: 

10 15438,  16749 

12 15438,  16749 

13 16749 

15 15438 

47  CFR 

Ch.  1 14672 

0 14499,  16229 

1 15724 

2 14500,  15382 

15 14500 

21 115387 

61 15724 

63 15724 

64 14979 

73 14503.  14676,  14981, 

16878,  16879 

76 ...15387,  15388,  16396 

97 15382 

Proposed  Rules: 

Ch.  1 14717,  16432,  16890 

0 16424 

1 16439 

2 15206 

15 15206 

20 15763 

36 15208 

64 , 15020 

68 15441 

69 15208 

73 14733,  15022,  15438, 

15442,  15443,  17864 

74 15439,  17864 

76 16447 

48  CFR 

207 16879 

225 16880 

231 16881 


242 16881 

252 16880 

1425 15389 

1452 15389 

1516 14604 

1523 14506 

1535 14264 

1562 14264,  14504,  14506 

1604 15196 

1652 15196 

Proposed  Rules: 

9 14946 

15 14944 

17 14944 

31 14944 

35 14946 

37 14946 

52 14944 

49  CFR 

3 17577 

79 17578 

382 14677 

383 14677 

390 14677 

391 14677,  17263 

392 14677 

395 14677 

533 14680 

538 14507 

541 15390 

583 17253 

800 14512 

1154 16066 

Proposed  Rules: 

37 16232,  16234 

393 14733.  18014 

544 15443 

671  16446,  15449,  15917. 

16073 

574 15917 

1002 15208 

1100 14735 

1101 14735 

1102 14735 

1103 14735 

1104 14735 

1105 14735 

1106 14735 

1107 14735 

1108 14735 

1109 14735 

1110 14735 

1111 14735 

1112 14735 

1113 14735 

1114 14735 

1115 14735 

1116 14735 

1117 14735 

1118 14735 

1119 14735 

1120 14735 

1121 14735 

1122 14735 


1123 14735 

1124 14735 

1125 14735 

1126 14735 

,1127 14735 

1128 14735 

1129 14735 

1130 14735 

1131 14735 

1132 14736 

1133 14735 

1134 14735 

1135 14735 

1136 14735 

1137 14735 

1138 14735 

1139 14735 

1140 14735 

1141 14735 

1142 14735 

1143 14735 

1144 14735 

1145 14735 

1146 14735 

1147 14735 

1148 ■:4735 

1149 14735 

1169 17579 

1313 17682 

50  CFR 

216 15884 

228 15884 

251 14682 

61 1 14465 

620 16401 

625 15199 

641 14683 

649 15882 

650 „ 1 5733 

655 '4465 

663 14512.  16402 

672 17256 

675 16883.  17256,  17849 

Proposed  Rules: 

17 •!5452 

23 14543 

100 15014 

230 15754 

625 17682 

630 15212.  16236.  17866 

646 14735,  16076 

650 16237 

651  14284.  16237.  16892 

659 17866 

671 16456 

672 16456 

674 16456 

675 16085.  16456 

676 14547 

681 15452 

686 16076 


IV 
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REMINDERS 

The  rules  and  proposed  rutes 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  ttiis  list  has  no 
legal  significance 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Aircraft: 
DOD  comrriercial  air  carrier 
quality  and  safety  review 
program,  published  4-23- 

96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Heavy-duty  vehicles  and 

engines;  1996  and  1998 

model  year  emission 

standards. 

nonconformance  penalties; 

published  2-23-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products 
Sponsor  name  and  address 
changes- 
Anthony  Products  Co.; 
published  4-23-96 
Food  for  human  consumption: 
Food  additives- - 
Sodium  chlorite;  use  in 
poultry  processing; 
published  4-23-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Indian  lands  program: 
Abandoned  mine  land 
reclamation  plan- 
Hopi  Trit)e;  published  4- 
23-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives. 
Ensfrom  Helicopter  Corp ; 
published  3-19-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Operations  Office 

Acquisition  regulations; 
Review  and  revision, 
comments  due  by  4-29- 
96.  published  2-28-96 


COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Uruguay  RourxJ  Agreements 
Act  (URAA);  conformance: 
Antidumping  and 
countervailing  duties; 
comments  due  by  4-29- 
96;  published  2-27-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atntospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  striped  bass  and 

weakfish;  comments  due 

by  4-29-96;  published  3- 

28-96 
Atlantic  swordfish; 

comments  due  by  5-2-96; 

published  4-12-96 
North  Pacific  fisheries 

research  plan; 

implementation;  comments 

due  by  4-29-96;  published 

3-28-96 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  4-30-96; 
published  3-1-96 
EDUCATION  DEPARTMENT 
PostsecorxJary  education: 
Foreign  language  and  area 
studies  fellowships 
program;  comments  due 
by  4-29-96;  published  3- 
28-96 
Modern  foreign  language 
training  and  area  studies, 
etc.;  comments  due  by  4- 
29-96;  published  3-28-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 
California;  comnnents  due  by 

5-2-96;  published  3-18-96 
Illinois;  comments  due  by  5- 

2-96;  published  4-2-96 
Indiana;  comments  due  by 

5-2-96;  published  4-2-96 
Kentucky,  comments  due  by 

5-2-96;  published  4-2-96 
Pennsylvania;  comments 

due  by  5-2-96;  published 

4-2-96 
Tennessee;  comments  due 

by  5-2-96,  published  4-2- 

96 
Air  quality  imF)lementation 
plans,  vAVapproval  and 
promulgation;  various 
States,  air  quality  planning 
purposes;  designation  of 
areas: 
Michigan;  comments  due  by 

5-2-96;  published  4-2-96 
Superlund  program; 


National  oil  and  hazardous 
substances  contingerKy 
plan- 
National  pnorities  list 
update;  comments  due 
by  4-30-96;  published 
3-28-96 
National  pnonties  list 
update;  comments  due 
by  5-1-96;  published  4- 
1-96 
Water  pollution  control: 
Ocean  dumping;  bioassay 
testing  requirements; 
comments  due  by  5-1-96; 
published  3-28-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Pracfk»  and  procedure; 
Regulatory  fees  {FY  1996); 

assessn^nt  and 

collection;  comments  due 

by  4-29-96;  published  4- 

15-96 
RadK)  arxJ  television 
txoadcasting: 
Equal  employment 

opportunity  rule  and 

policies;  revision; 

comments  due  by  4-30- 

96;  published  3-12-96 
Radio  stations;  table  of 
assignments: 
Colorado;  comments  due  by 

5-2-96;  published  3-18-96 
Illinois  et  al.;  comments  due 

by  4-29-96;  published  3- 

13-96 
Louisiana;  comments  due  by 

5-2-96;  published  3-18-96 
New  York;  comments  due 

by  5-2-96;  published  3-18- 

96 
Virginia;  comments  due  by 

4-29-96;  published  3-13- 

96 
Television  stations;  \ab^e  of 
assignments: 
Wisconsin;  comments  due 

by  4-29-96;  published  3- 

13-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biokigcal  products: 
Well-characterized 
biotechnology  products- 
Approved  application 

changes  reporting; 

comments  due  by  4-29- 

96;  published  1-29-96 
Approved  application 

changes  reporting; 

guidance  availability; 

comments  due  by  4-29- 

96;  published  1-29-96 
Approved  application 

changes  reporting; 

guidance  availability; 


comments  due  by  4-29- 
96;  published  1-29-96 
Clinical  investigators;  financial 
disclosure;  comments  due 
by  4-29-96;  published  3-5- 
96 
Food  for  human  consumption: 
Federal  regulatory  review 
and  comment  request; 
comrDents  due  by  4-29- 
96;  published  12-29-95 
Food  labeling- 
Nutnent  content  claims; 
definition  of  term, 
healthy;  comments  due 
by  4-29-96;  published 
2-12-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  review: 
Fair  housing;  certification 
and  funding  of  State  and 
k)cal  enforcement 
agencies;  comments  due 
by  4-29-96;  published  2- 
28-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Meetings: 
Endangered  Species  of  WikJ 
Fauna  and  Flora 
International  Trade 
Convention;  comments 
due  by  4-30-96;  published 
3-1-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclanr^tion  plan 
sutxnissions: 
Illinois;  comments  due  by  4- 

29-96;  published  3-29-96 
Missouri;  comments  due  by 
5-2-96;  putjiished  4-2-96 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Occi^^ational  injury  and 
illness;  recording  arxj 
reporting  requirements; 
comments  due  by  5-2-96; 
published  2-2-96 
Preliminary  economic 
analysis;  executive 
sumnnary;  comments  due 
by  5-2-96;  published  2-29- 
96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
AllledSignal  Inc.;  comments 
due  by  4-29-96;  published 
2-29-96 
Michelin  Aircraft  Tire  Corp.; 
comments  due  by  4-30- 
96;  putjiished  1-29-96 
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Class  E  airspace;  convnents 
due  by  4-29-96;  published 
3-18-96 

TREASURY  DEPARTMENT 

Customs  Service 

Organization  and  functions; 
fiekj  organization,  ports  of 
entry,  etc.: 

Columbus.  OH;  port  limits 
extension;  comments  due 
by  4-30-96;  published  3-1- 
96 
TREASURY  DEPARTMENT 
Fiscal  Service 
Borxls  and  notes,  U.S. 
Treasury: 

Payments  by  bainks  and 
other  financial  institutions 
of  United  States  savings 
bonds  and  notes 
(Freedom  Shares); 
comments  due  by  5-1-96; 
published  4-1-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Discount  points  finarx;ed  in 
correction  with  interest 
rate  reduction  refinancing 
loans;  limitation; 
comnDents  due  by  4-29- 
96;  published  2-28-96 


Order  Now! 

The  United  States 
Government  Manual 
1995/96 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
IS  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  ot  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  afK)lished,  transterred,  or  renamed 
subsequent  to  March  4,  19  53. 

The  Manual  is  published  bv  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  copy 
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DYES, 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  orxtr 
It's  easy! 


please  send  me 


To  fax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1995/% 


S/N  069-000-00063-1  at  $33  ($41.25  foreign)  each. 

The  total  cost  of  mv  order  is  S Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

a  GPO  Deposit  Account  !"    i 


((  ompans  i>r  pcrMinal  name  I 


(Please  Ivpc  or  pnnt) 


Additional  address, jtlention  line) 


I  Slreel  address  i 


(Cilv.  Stale,  /ip  LiKtci 


J  VISA 

J  MasterCard  Account 

ill                    1 
III                    I 

(Credii  card  e»piralion  datcl 

Thank  you  for 
your  order! 

1    i    ! 

I  DaMime  phone  includini;  .irea  eode  ) 


(Authonzing  signature) 


(Rev  9/95) 


I  Purchase  order  no  ) 


Mail  to:      Superintendent  of  Documents 

P.O  Box  371954,  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WeeU}i  Compilation  a< 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  tt)e  President's  public 
speeches,  statenrtents,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements 
Indexes  are  published  quarterly 

Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  ^ 
It's  easy! 


OrOar  Procassmg  Code 

*5420 


To  fax  your  orders  (202)  512-2233 

I I    YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilatioa  of  Presidential  Documents  ( PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  Zip  code) 


(DayUme  phone  including  area  code) 


(Purchase  order  no  ) 


For  privao,  ckcck  box  betow: 

^  Do  not  make  m\  name  available  to  other  mailers 

Check  method  of  payment: 

^  Check  payable  to  Superintendent  of  Documents 

^  GPO  Deposit  Account 
:i  VISA  :i  MasterCard 


I — ; — r 
J L 


_1 I L. 


-□ 


i    I    I    ^ 


"T — r 
ill!  (expiration! 
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rr 


_i_ 


( Authonzmg  signature  i  " 

Thank  you  for  your  order! 

Mail  to:     Supenntendenl  of  Documents 

PO.  Box  371954.  Pitlsbureh.  PA  15250-7954 
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The 

Federal  Register: 

What  It  U 

And 

How  To  U»e  It 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabtlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursua.nt  to  44  U.S  C.  I5l0. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  Ijooks  are  listed  in  the  first  FEDEFiAL 
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DEPARTMErfT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  381 
pocket  No.  95-001  DP] 
RIN  0683-AB97 

Use  of  Sodium  Citrate  Buffered  With 
Citric  Acid  in  Certain  Cured  and 
Uncured  Processed  Meat  and  Poultry 
Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Sen'ice  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  permit  the  use 
of  a  solution  of  sodium  citrate  buffered 
with  citric  acid  in  cured  and  uncured 
processed  whole-muscle  meat  and 
poultry  products.  This  action  is  being 
taken  in  response  to  a  petition 
requesting  use  of  the  solution  to  inhibit 
the  growth  of  microorganisms, 
Clostridium  botuUnum  in  particular, 
and  retain  product  flavor  during  storage. 
DATES:  This  rule  will  be  effective  on 
Jane  24. 1996,  unless  adverse  or  critical 
comments  are  received  on  or  before  May 
24, 1996.  If  adverse  or  critical  comments 
are  received,  FSIS  will  publish  a  timely 
withdrawal  of  the  final  rule  and  a  new 
proposed  rule. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  or  notice  of 
intent  to  submit  adverse  comments  to: 
FSIS  Docket  Clerk.  DOCKET  #95- 
OOlDF,  Room  4352,  South  Agricuhure 
Building,  14th  and  Independence 
Avenue,  SW.,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700.  Make  oral  comments,  as  provided 
for  under  the  Poultry  Products 
Inspection  Act  (PPLA),  to  Mr.  Charles  R 
Edwards,  (202)  254-2565.  after  prior 


arrangements  have  been  made  with  his 
office.  Data  submitted  by  the  petitioner 
and  all  comments  received,  including 
FSIS-prepared  copies  of  oral  comments, 
will  be  available  for  public  inspection 
from  8:30  am  to  1:00  p.m.,  and  from 
2:00  p.m.  to  4:30  p.m.,  Monday  through 
Friday.  Room  4352,  in  Room  4352, 
South  Agriculture  Building. 

FOR  FURT>«R  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director.  Product 
Assessment  Division.  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250-3700,  (202)  254- 
2565. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  601  et  seq.)  and  the  PPLA  (21 
U.S.C.  451  et  seq.)  prohibit  addition  of 
any  substance  to  meat  or  poultry  food 
products  that  may  render  the  products 
adulterated.  Federal  meat  and  poultry 
inspection  regulations  prohibit  the  use 
of  any  substance  in  the  preparation  of 
any  product  unless  it  is  approved  in  the 
tables  of  approved  substances  in  9  CFR 
318.7(c)(4)  and  381.147(f)(4). 

FSIS  was  petitioned  to  approve  the 
use  of  sodium  citrate  buffered  with 
citric  acid  in  cured  and  uncured  whole- 
muscle  processed  meat  and  poultry 
products  to  inhibit  the  growth  of 
microorganisms.  Clostridium  botulinuw 
in  particular,  and  to  retain  product 
flavor  during  storage.  The  petitioner 
requested  that  FSIS  amend  the 
regulations  to  p>ermit  sodium  citrate 
buffered  with  citric  acid  to  a  pH  of  5.6 
and  used  at  a  level  of  1.3  percent  of  the 
product  formulation  weight.  Data 
submitted  by  the  petitioner  showed  that 
after  whole-muscle  product  is  immersed 
in  a  marinade  or  injected  with  the 
solution,  microbial  growth  is  inhibited 
and  the  product's  flavor  is  retained 
during  storage. 

The  petitioner  provided  results  of 
limited  microbiological  assays  (total 
plate  count,  coliforms)  and  organoleptic 
(taste)  tests  conducted  on  products  at 
least  6  weeks  old.  The  results  show  that 
to  effectively  inhibit  microbial  growth, 
the  sodium  citrate  must  be  buffered 
with  citric  acid  to  a  pH  of  5.6.  The  data, 
also,  showed  that  proteins  are  destroyed 
and  the  product's  apftearance  and 
texture  becomes  unacceptable  to 
consumers  when  the  buffered  sodium 
citrate  solution  exceeds  1.3  percent  of 
the  product  formulation  weight. 


After  reviewing  the  petitioner's 
tecnnical  data.  FSIS  determined  that  the 
tables  of  approved  substances  in  the 
meat  and  poultry  regulations  should  be 
amended  to  allow  the  use  of  sodium 
citrate  buffered  with  citric  acid  for  the 
purposes  and  in  the  amounts  requested 
by  the  petitioner.  The  technical  data 
demonstrate  the  efficacy  of  buffered 
sodium  citrate  for  these  uses.  Because 
sodium  citrate  and  citric  acid  are 
generally  recognized  as  safe  (21  CFR 
184.1033  and  21  CFR  184.1751)  when 
used  in  accordance  with  good 
manufacturing  practices,  the 
wholesomeness  of  the  product  will  not 
be  affected.  Therefore.  FSIS  is  amending 
the  tables  of  approved  substances  in  9 
CFR  318.7(c)(4)  and  381  147(f)(4)  to 
allow  the  use  of  sodium  citrate  buffered 
with  citric  acid  to  a  ph  of  5  6  in  cured 
and  uncured  processed  whole-muscle 
meat  and  poultry  products  at  a  level  not 
to  exceed  1.3  percent  of  the  formulation 
weight  of  the  product. 

FSIS  expects  no  adverse  pubhc 
reaction  resulting  from  this  change  in 
regulatory  language.  Therefore,  unless 
the  Agency  receives  adverse  or  critical 
comments,  or  a  notice  of  intent  to 
submit  adverse  comments  within  30 
days,  the  action  will  become  final  60 
days  after  pubUcation  in  the  Federal 
Register  If  critical  comments  are 
received,  the  final  rulemaking  notice 
will  be  withdrawn  and  a  proposed 
rulemaking  notice  will  be  published 
The  proposed  rulemaking  notice  will 
establish  a  comment  period. 

Executive  Order  1 2866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  and.  therefore,  has  not 
been  rexiewed  by  the  Office  of 
Management  and  Budget 

The  Administrator  has  made  an  initial 
determination  that  this  direct  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  bv  the  Reg^jlaton 
Flexibility  Act  (5  U.S  C.  601',  The  direct 
final  rule  will  permit  the  use  of  an 
additional,  alternative  means  of 
inhibiting  the  growth  of 
microorganisms.  Use  of  the  buffered 
sodium  citrate  solution  is  voluntary . 
Small  manufacturers  opting  to  use  the 
solution  will  be  required  fo  revise  their 
product  labels.  Decisions  by  individual 
manufacturers  on  whether  to  use 
sodium  citrate  buffered  v\ith  citnc  acid 
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in  this  manner  would  b«  based  on  their 
conclusions  that  the  bent-fits  ovitwuigh 
the  implementation  costs 

Executive  Order  12778 

This  direct  final  rule  has  been 
reviewed  under  fcixecutive  Order  12778. 
Civil  justice  Reform.  States  ind  local 
jurisdictions  are  preempted  bv  the 
FMIA  and  FF'IA  from  imposing  any 
marking  or  packaging  requirements  on 
federally  inspet;ted  meat  and  poultry 
products  that  are  in  addition  to.  or 
different  than,  those  imposed  under  the 
FMIA  or  PPIA  Stales  and  local 
lurisdictioiis  may,  however,  exercise 
conc;urrent  jurisdiction  over  meat  and 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  VMIA  or  PPIA.  or. 
m  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  Slates. 

This  direct  final  rule  is  not  intended 
to  have  retroactive  effe<.:t. 

There  are  no  applicable 
administrative  proc.edures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  direct 
final  rule.  However,  the  administrative 
procedures  specified  in  9  C.¥R  §§  .106  ,'5 
and  9  CFR  381  35.  and  7  CFRtj  59.310 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  dire<:t  final  rule,  if  the 
challenge  involves  dn\  decision  of  an 
FSIS  emplovee  relating  to  inspet:tion 
services  provided  under  the  FMIA.  or 
PPIA 


Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
[laperwork  and  recordkeeping 
requirements  in  this  direct  final  rule. 
This  rule  requires  manufacturers  that 
opt  to  u.se  sodium  citrate  buffered  with 
citric  acid  to  revise  their  product  labels 
and  submit  such  labeling  to  FSIS  for 
approval. 

Estimati!  of  Burden:  FSIS  estimates 
that  it  takes  60  minutes  to  design  and 
modify  labels  in  accordance  with  these 
regulations.  For  label  submissions,  FSIS 
estimates  a  15  minute  response  time  to 
prepare  the  label  application  form, 
submit  it.  along  with  the  label,  to  FSIS 
or  to  a  label  expediter  who  will  deliver 
the  form  and  label  to  FSIS. 

Respondents:  Meat  and  poultry 
product  establishments. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Number  of  Responses  per 
Respondent.  25. 

Estimated  Total  Annual  Burden  on 
Respondents:  6,250  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
South  Agriculture  Building,  Room  3812, 
Washington,  DC  20250-3700. 

Comments  regarding  the  need  for  and 
usefulness  of  the  requirements,  the 
accuracy  of  FSIS's  burden  hour 
estimate,  ways  to  minimize  the 
estimated  burden,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  collection 
tet:hnology.  or  any  other  aspect  of  this 
collection  of  information  discussion,  to 
Lee  Puricelli.  Paperwork  Specialist,  see 
address  above,  and  Desk  Officer  for 
Agriculture.  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20253. 

Comments  are  requested  by  June  24, 
1996.  To  be  most  effective,  comments 
should  be  sent  to  OMB  within  30  days 
of  the  publication  date  of  this  direct 
final  rule. 

List  of  Subjects 

9  CFR  Part  318 

Food  additives.  Meat  inspection. 
9  CFR  Part  381 

Food  additives.  Poultry  inspection. 
Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
318  and  381  as  follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

AuUiority:  7  U  SC.  138F;  7  U.S.C.  450. 
1901-1906;  21  U.S  C.  601-695;  7  CFR  2.18. 
2.53. 

2.  In  the  chart  in  §  318.7(c)(4),  under 
the  Class  of  substance  "Miscellaneous," 
a  new  entry  for  the  substance  "Sodium 
citrate  buffered  witli  citric  acid  to  a  pH 
of  5.6"  is  added  at  the  end  to  read  as 
follows: 

%  318.7    Approval  of  substances  for  use  in 
ttte  preparation  of  products. 
•         *         *         *         • 

(0*  *  * 

(4)'    *    • 


Class  of 
substance 


SubstarKe 


Purpose 


Products 


Amount 


Miscellaneous 


Sodium  citrate 
buttered  with 
citric  acKJ  to  a 
pH  of  5  6. 


To  inhibit  the  growth  of  micro-or- 
ganisms and  retain  product  fla- 
vor during  storage. 


Cured  and  uncured,  processed 
wtx>le-muscle  meat  food  prod- 
ucts, e.g.,  tiam. 


Not  to  exceed  1.3  percent  of  the 
formulation  weight  of  the  prod- 
uct in  accordance  with  21  CFR 
184.1751. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3  The  authority  citation  for  part  381 
continues  to  read  as  follows; 

Authority:  7  I   S  (.  l.iSF;  7  i:  S  C.  450.  21 

use  4SI-470.  rCFR  2  18.  2  53. 


4.  In  the  table  in  §381. 147(f)(4),  under 
ihe  Class  of  substance  "Miscellaneous," 
a  new  entry  for  the  Substance  "Sodium 
Citrate  buffered  with  citric  acid  to  a  pH 
of  5.6"  is  added  at  the  end  to  read  as 
follows: 


1 381.147    Restrictions  on  the  use  of 
8ui>ctanees  In  poultry  products. 

*  •  •  *  * 

(f)*  *  * 
(4)*    •    • 
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sutetar^              Substance                            Purpose                                          Products                                           Amount 

Miscellaneous 


Sodium  citrate 
buffered  with 
citric  acid  to  a 
pH  of  5.6. 


To  inhit)rt  ttie  growth  of  micro-Of- 
ganisms  and  retain  product  fla- 
vor during  storage. 


Cured  and  uncured.  processed 
whole-muscte  poultry  food 
products,  e.g.,  chcken  breasts. 


Not  to  exceed  i.3  percent  of  the 
formiiatton  weigtrt  of  the  prod- 
uct in  accordance  with  2i  CFR 
184.1751. 


Done  at  Washington,  DC,  on  April  17, 
1996. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety 
[PR  Doc.  96-9980  Filed  4-23-96;  8:45  am] 
BiLUNO  CODE  3410-OM-P 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  100. 110  and  114 
[Notice  1996-11] 
Candidate  Debates  and  News  Stories 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  issuing  revised 
regulations  governing  candidate  debates 
and  new  stones  produced  by  cable 
television  organizations.  These 
regulations  implement  the  provisions  of 
the  Federal  Election  Campaign  Act 
(FECA)  which  exempt  news  stories  from 
the  definition  of  expenditure  under 
certain  conditions.  The  revisions 
indicate  that  cable  television 
programmers,  producers  and  operators 
may  cover  or  stage  candidate  debates  in 
the  same  manner  as  broadcast  and  print 
news  media.  The  rules  also  restate 
Commission  policy  that  news 
organizations  may  not  stage  candidate 
debates  if  they  are  owned  or  controlled 
by  any  political  party,  political 
committee  or  candidate. 
DATES:  Further  action,  including  the 
publication  of  a  docimient  in  the 
Federal  Register  annoimcing  an 
effective  date,  will  be  taken  after  these 
regulations  have  been  before  Congress 
for  30  legislative  davs  pursuant  to  2 
U.S.C.  438(d). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Rosemary  C.  Smith, 
Senior  Attorney.  999  E  Street  NW., 
Washington,  DC  20463,  (202)  219-3690 
or  (800)  424-9530. 


SUPPLEMENTARY  INFORMATiON:  The 

Commission  is  publishing  today  the 
final  text  of  revisions  to  its  regulations 
at  11  CFR  100.7(b)(2),  100.8(b)(2), 
110.13  and  114.4(f)  regarding  news 
stories  and  candidate  debates  produced 
by  cable  television  operators, 
programmers  and  producers.  The 
revised  rules  also  address  candidate 
debates  sponsored  by  news 
organizations  owned  or  controlled  by 
candidates,  poUtical  parties  and 
political  committees.  These  provisions 
implement  2  U.S.C.  431(9)  and  441b, 
provisions  of  the  Federal  Election 
Campaign  Act  of  1971.  as  amended  (the 
Act  or  FECA).  2  U.S.C.  431  et  seq. 

On  February  1.  1996,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  which  it  sought  comments 
on  proposed  revisions  to  these 
regulations.  61  FR  3621  (Feb.  1.  1996). 
Four  written  comments  were  received 
from  the  Internal  Revenue  Service  (IRS), 
the  Federal  Communications 
Commission  (FCC),  Turner  Broadcasting 
System,  Inc  (Turner),  and  the  National 
Cable  Television  Association.  Inc. 
(NCTA).  A  public  hearing  on  these 
changes  was  scheduled  for  March  20. 
1996.  The  hearing  was  subsequently 
canceled  when  the  Commission 
received  no  requests  to  testif\'. 

Section  438(d)  of  Title  2.  United 
States  Code,  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  pronsions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  April  18, 1996. 

Explanation  and  Justification  for  11 
CFR  100.7(bM2),  §  100.8(bK2).  §  110.13, 
and  §  114.4(f) 

The  FECA  generally  prohibits 
corporations  from  making  contributions 
or  expenditures  in  connection  with  any 
election.  2  U.S.C.  441b.  However,  the 
definition  of  "expenditure"  in  section 
431(9)  indicates  that  news  stories. 


commentaries,  and  editorials  distributed 
through  the  facilities  of  any  broadcast 
station,  newspaper,  magazine,  or  other 
periodica!  publication  are  not 
considered  to  be  expenditures  unless 
the  facilities  are  owned  or  controlled  by 
a  political  party,  political  committee,  or 
candidate.  2  U'S.C.  431(9)(B)(i)  This 
statutory  exemption  forms  the  basis  for 
the  Commission's  long-standing 
regulations  at  11  CFR  100.7(b)(2)  and 
100.8(b)(2)  exempting  such 
communications  from  the  definitions  of 
contribution  and  expenditure  Section 
431(9)  is  also  the  basis  underlying 
sections  110.13  and  114.4(f),  which 
permit  broadcasters  and  bona  fide  print 
media  to  stage  candidate  debates  under 
certain  conditions. 

The  Commission  has  decided  to 
expand  the  types  of  media  entities  that 
may  stage  candidate  debates  under 
sections  110.13  and  114.4  to  include 
cable  television  operators,  programmers 
and  producers.  Hence,  revised  sections 
110.13(a)(2)  and  114.4(f)  allows  these 
types  of  cable  organizations  to  stage 
debates  under  the  same  terms  and 
conditions  as  other  media  organizations 
such  as  broadcasters,  and  bona  fide 
print  media  organizations  New 
language  in  sections  110.13.  100.7(b)(2) 
and  100.8(b)(2]  also  permits  cable 
organizations,  acting  in  their  capacity  as 
news  media,  to  cover  or  carry  candidate 
debates  staged  by  other  group*; 
Examples  of  the  types  of  programming 
that  the  Federal  Communicatioris 
Commission  considers  to  be  bona  fide 
newscasts  and  news  interview  programs 
are  pro\'ided  in  The  Law  of  Political 
Broadcasting  and  Cablecasting  A 
Political  Primer,  1984  ed..  Federal 
Communications  Commission,  at  p 
1994-99. 

The  revised  rules  are  consistent  with 
the  intent  of  Congress  not  "to  limit  or 
burden  in  any  way  the  first  amendment 
freedoms  of  the  press  *   *   *   '  H.R  Rep. 
No.  93-1239.  93d  Cong  ,  2d  Sess  at  4 
(1974).  In  Turner  Broadcasting.  System. 
Inc.  V.  Federal  Communications 
Commission U.S. .  114  S. 
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Ct.  2445,  2456  (1994).  the  Supreme 
Court  recognized  that  cable  operators 
and  cable  programmers  "engage  in  and 
transmit  speech,  and  they  art  entitled  to 
the  protection  of  the  speech  and  press 
provisions  of  the  First  Amendment." 

The  1974  legislative  history  of  the 
FECA  also  indicates  that  in  exempting 
news  stories  from  the  definition  of 
"expenditure."  Congress  intended  to 
assure  "the  unfettered  right  of  the 
newspapers,  TV  networks,  and  other 
media  to  cover  and  comment  on 
political  campaigns."  H.R.  Rep.  No.  93- 
1239,  93d  Cong.,  2d  Sess.  at  4  (1974). 
Although  the  cable  television  industry 
was  much  less  developed  when 
Congress  express  this  intent,  it  is 
reasonable  to  conclude  that  cable 
operators,  programmers  and  producers, 
when  operating  in  their  capacity  as 
news  producers  and  distributors,  would 
be  precisely  the  type  of  "other  media" 
appropriately  included  within  this 
exemption.  For  these  reasoas,  the 
Commission  has  decided  to  allow  cable 
operators,  programmers  and  producers 
to  act  as  debate  sponsors. 

The  Internal  Revenue  Service  found 
no  conflict  with  the  Internal  Revenue 
Code  or  regulations  thereunder  The 
Federal  Communications  Commission 
stated  that  the  proposed  amendments 
regarding  candidate  debates  and  news 
stories  are  not  inconsistent  with  the 
FCC's  policies  in  implementing  the 
Communications  Act  of  1934,  and 
appear  to  complement  and  further  the 
FCC's  regulatory  scheme  and  goals.  Two 
other  commenters  supported  the 
Commission's  efforts  to  confirm  that  the 
FECA's  exemption  applies  to  candidate 
debates,  news,  commentary  and 
editorial  programming  produced  and 
distributed  by  cable  news  organizations. 
These  commenters  stated  they  felt  any 
other  course  of  action  would  present 
serious  Constitutional  problems  under 
the  First  Amendment  They  also  argued 
that  the  Commission's  interpretation  is 
consistent  with  the  statutory  framework 
established  by  Congress  when  it  enacted 
the  1974  Amendments  to  the  FECA,  and 
would  serve  the  public  interest. 

The  NPRM  sought  comments  on 
whether  there  are  distinctions  between 
cable  operators,  programmers  and 
producers  that  should  be  considered  in 
determining  which  of  these  types  of 
organizations  may  stage  candidate 
debates,  and  in  determining  which  of 
these  organizations  are  bona  fide  news 
organizations  entitled  to  the  press 
exemption.  It  also  asked  if  there  other 
types  of  cable  new  organizations  that 
should  be  included  as  debate  sponsors. 
One  commenter  stated  that  the 
Commission  should  confirm  that  the 
FECA's  exemption  applies  to  cable 


operators  and  cable  networks  as  well  as 
to  ind^^ndent  producers  of  news, 
commentary  and  editorials  they  carry. 
Under  the  new  regulations,  the 
exemption  applies  to  each  of  these 
entities.  The  commenter  also  urged  the 
Commission  to  expand  the  Ust  of 
permissible  debate  sponsors  and  bona 
fide  news  media  to  include  regional, 
state  and  national  trade  associations 
whose  members  are  cable  operators  and 
programmers.  The  role  of  trade 
associations  was  not  addressed  in  the 
NPRM  and  is  beyond  the  scope  of  this 
rulemaking. 

The  revised  rules  are  also  consistent 
with  Advisory  Opinion  1982—44.  in 
which  the  Commission  concluded  thjBt 
the  press  exemption  permitted  Turner 
Broadcasting  System.  Inc.  to  donate  free 
cable  cast  time  to  the  Republican  and 
Democratic  National  Committees 
without  making  a  prohibited  corporate 
contribution.  The  cablecast 
programming  on  "super  satellite" 
television  station,  WTBS  in  Atlanta, 
Georgia,  was  to  be  provided  to  a 
network  of  cable  system  operators.  The 
Commission  stated  inter  alia  that  "the 
distribution  of  free  time  to  both  political 
parties  is  within  the  broadcaster's 
legitimate  broadcast  function  and, 
therefore,  within  the  purview  of  the 
press  exemption."  AO  1982—44. 

The  courts  have  examined  the 
application  of  the  press  exemption  in 
section  431{9)(B)(i)  on  several 
occasions.  See  e.g..  Readers  Digest  Ass'n 
V.  FEC.  509  F.  Supp.  1210  (S.D.N. Y. 
1981):  FECv.  Phillips  Publishing 
Company.  Inc..  517  F.  Supp.  1308 
(D.D.C.  1981),  and  Federal  Election 
Commission  v.  Multimedia  Cablevision, 
Inc.,  Civ.  Action  No.  94-1520-MLB,  slip 
op.  (D.  Kan.  Aug.  15, 1995).  In  Readers 
Digest,  the  court  articulated  a  two  part 
test  "on  which  the  exemption  turns: 
whether  the  press  entity  is  owned  by  the 
political  party  or  candidate  and  whether 
the  press  entity  was  acting  as  a  press 
entity  in  making  the  distribution 
complained  of.  "Readers  Digest,  at  p. 
1215.  The  first  prong  is  discussed  more 
fully  below.  With  regard  to  the  second 
prong,  the  court  stated  that  "the  statute 
would  seem  to  exempt  only  those  kinds 
of  distribution  that  fall  broadly  within 
the  press  entity's  legitimate  press 
function."  Id.  at  1214.  The  Commission 
believes  a  cable  operator,  producer  or 
programmer  can  satisfy  this  standard  if 
it  follows  the  same  guidelines  as  other 
news  media  follow  when  they  stage 
candidate  debates.  For  example,  it  must 
invite  at  least  two  candidates  and 
refrain  from  promoting  or  advancing 
one  over  the  other(s). 

The  Commission  is  also  adding 
language  to  sections  100.7(b)(2)  and 


100.8(b)(2)  indicating  that  the  news 
story  exception  in  2  U.S.C.  431(9) 
allows  cable  operators,  producers  and 
programmers  to  exercise  legitimate 
press  functions  by  covering  or  carrying 
news  stories,  commentaries  and 
editorials  in  accordance  with  the  same 
guidelines  that  apply  to  the  print  or 
broadcast  media.  For  example,  they  are 
subject  to  the  same  provisions  regarding 
ownership  by  candidates  and  political 
parties  as  are  broadcasters  or  print 
media.  The  public  comments  regarding 
these  changes  are  summarized  above. 

The  approach  taken  in  the  new  rules 
regarding  cable  television  entities 
avoids  conflict  with  the  FCC's 
application  of  the  equal  opportunity 
requirements  under  the 
Communications  Act  of  1934.  Section 
315(a)  of  the  Communications  Act 
requires  that  broadcast  station  licensees, 
including  cable  television  operators, 
who  permit  any  legally  qualified 
candidate  to  use  a  broadcasting  station, 
must  afford  equal  opportunities  to  all 
other  such  candidates  for  that  office  in 
the  use  of  that  broadcasting  station.  47 
U.S.C.  315(a),  However,  the  equal 
opportunity  requirement  is  not  triggered 
if  the  broadcasting  station  airs  a  bona 
fide  newscast,  bona  fide  news  interview, 
bona  fide  news  documentary  or  on-the- 
spot  coverage  of  bona  fide  news  events 
(including  political  conventions).  47 
U.S.C.  315(a)(l)-(4).  In  1975.  the  FCC  . 
decided  that  broadcasts  of  debates 
between  political  candidates  would  be 
exempt  from  the  equal  opportunities 
requirement  as  on-the-spot  coverage  of 
bona  fide  news  events  where,  inter  ailia, 
the  broadcaster  exercised  a  reasonable, 
good  faith  judgment  that  it  was 
newsworthy,  and  not  for  the  purpose  of 
giving  political  advantage  to  any 
candidate.  See  The  Law  of  Political 
Broadcasting  and  Cablecasting:  A 
Political  Primer,  1984  ed..  Federal 
Communications  Commission,  at  p. 
1502.  This  ruling  was  expanded  in  1983 
to  permit  broadcaster-sponsorship  of 
candidate  debates.  Id.  Similarly,  in 
1992,  the  FCC  ruled  that  independently 
produced  bona  fide  news  interview 
programs  qualify  for  exemption  from  the 
equal  opportunities  requirement  of  the 
Communications  Act.  In  Matter  of 
Request  for  Declaratory  Ruling  That 
Independently  Produced  Bona  Fide 
News  Interview  Programs  Qualify  for 
the  Equal  Opportunities  Exemption 
Provided  in  Section  315(a)(2)  of  the 
Communications  Act,  FCC  92-288  (July 
15,  1992). 

The  third  change  in  the  revised  rules 
is  the  addition  of  language  in  paragraph 
(a)(2)  of  section  110.13  regarding 
ownership  of  organizations  staging 
candidate  debates.  Broadcast,  cable  and 
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print  media  organizations  may  not  stage 
candidate  debates  if  they  are  owned  or 
controlled  by  a  political  ptirty.  political 
committee  or  candidate.  This  policy  was 
not  stated  in  the  previous  candidate 
debate  rules,  although  it  was  included 
in  the  1979  Explanation  and 
Justification  for  those  rules.  See  44  F.R. 
76735  (December  27. 1979).  It  is  based 
on  2  U.S.C.  431(9)(B)(i).  which  specifies 
that  the  news  story  exemption  does  not 
apply  to  media  entities  that  are  owned 
or  controlled  by  a  poUtical  party, 
political  committee  or  candidate.  Please 
note  that  this  new  language  applies  only 
to  media  corporations,  and  thus  does 
not  change  the  rules  in  11  CFR  110.13 
regarding  candidate  debates  staged  by 
nonprofit  corporations  described  in 
section  501(c)(3)  or  (c)(4)  of  the  Internal 
Revenue  Code.  None  of  the  commenters 
specifically  addressed  this  change  in  the 
regulations. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C  605(b)  [Regulatory  Flexibility 

Act] 

The  attached  final  rules  will  not,  if 
promulgated,  have  a  sigriificant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  any  small 
entities  affected  are  already  required  to 
comply  with  the  requirements  of  the  Act 
in  these  areas. 

List  of  Subiects 

n  CFR  Part  100 

Elections. 

11  CFR  Part  110 

Campaign  funds,  Political  candidates. 
Political  committees  and  parties. 

11  CFR  Part  114 

Business  and  industry.  Elections, 
Labor. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  Chapter  I  of 
Title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— SCOPE  AND  DEFINmONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431,  438(a)(8] 

2.  Part  100  is  amended  by  revising 
paragraph  (b)(2)  of  section  100.7  to  read 
as  follows: 

S  100.7    Contrtbutlon(2U.S.C.431(8)). 

•        •        •        •        • 

(2)  Any  cost  incurred  in  covering  or 
carrying  a  news  story,  commentary,  or 
editorial  by  any  broadcasting  station 
(including  a  cable  television  operator. 


programmer  or  producer),  newspaper, 
magazine,  or  other  periodical 
publication  is  not  a  contribution  unless 
the  facility  is  owned  or  controlled  by 
any  poUtical  party,  political  committee, 
or  candidate,  in  which  case  the  costs  for 
a  news  story  (i)  which  represents  a  bona 
fide  news  account  communicated  in  a 
publication  of  general  circulation  or  on 
a  licensed  broadcasting  facility,  and  (ii) 
which  is  part  of  a  general  pattern  of 
campaign-related  news  accounts  which 
give  reasonably  equal  coverage  to  all 
opposing  candidates  in  the  circulation 
or  listening  area,  is  not  a  contribution. 
•        •        •        •        • 

3.  Part  100  is  amended  by  revising 
paragraph  (b)(2)  of  section  100.8  to  read 
as  follows: 

§  1 00.8    Expenditure  (2  U.S.C.  431  (9)). 

***** 

(b)«  *  • 

(2)  Any  cost  incurred  in  covering  or 
carrying  a  new  story,  commentary,  or 
editorial  by  any  broadcasting  station 
(including  a  cable  television  operator, 
programmer  or  producer),  newspaper, 
magazine,  or  other  periodical 
publication  is  not  an  expenditure  unless 
the  facility  is  owned  or  controlled  by 
any  political  party,  political  committee, 
or  candidate,  in  which  case  the  costs  for 
a  news  story  (i)  which  represents  a  bona 
fide  news  account  commimicated  in  a 
publication  of  general  circulation  or  on 
a  licensed  broadcasting  facility,  and  (ii) 
which  is  part  of  a  general  pattern  of 
campaign-related  news  account  which 
give  reasonably  equal  coverage  to  all 
opposing  candidates  in  the  circulation 
or  listening  area,  is  not  an  expenditure. 


PART  110— CONTRIBUTION  AND 
EXPENDfTURE  UMfTATIONS  AND 
PROHIBITIONS 

4.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d(a)(8),  438(a)(8).  441a,  441b, 
441d,  441e,  441f,  441g  and  441h. 

5.  Part  110  is  amended  by  revising 
section  110.13  to  read  as  follows: 

S  110.13    Candktete  debatM. 

(a)  Staging  organizations.  (1) 
Nonprofit  organizations  described  in  26 
U.S.C.  501  (c)(3)  or  (c)(4)  and  which  do 
not  endorse,  support,  or  oppose  political 
candidates  or  political  parties  may  stage 
candidate  debates  in  accordance  with 
this  section  and  11  CFR  114.4(fl. 

(2)  Broadcasters  (including  a  cable 
television  operator,  programmer  or 
producer),  bona  fide  newspapers, 
magazines  and  other  periodical 
publications  may  stage  candidate 


debates  in  accordance  with  this  section 
and  11  CFR  114.4(f),  provided  that  they 
are  owned  or  controlled  by  a  political 
party,  political  committee  or  candidate, 
in  addition,  broadcasters  (including  a 
cable  televisicm  operator,  programmer  or 
producer),  bona  fide  newspapers, 
magazines  and  other  periodical 
publications,  acting  as  press  entities, 
may  also  cover  or  carry  candidate 
debates  in  accordance  with  1 1  CFR 
100.7  and  100.8, 

(b)  Debate  structure.  The  structure  of 
debates  staged  in  accordance  with  this 
section  and  11  CFR  114.4(f)  is  left  to  the 
discretion  of  the  staging 
organizations(s).  provided  that: 

(1)  Such  debates  include  at  least  two 
candidates:  and 

(2)  The  staging  organization(s)  does 
not  structure  the  debates  to  promote  or 
advance  one  candidate  over  another. 

(c)  Criteria  for  candidate  selection. 
For  all  debates,  staging  organization(s) 
must  use  pre-established  objective 
criteria  to  determine  which  candidates 
may  participate  in  a  debate.  For  general 
election  debates,  staging 
organizations(s)  shall  not  use 
nomination  by  a  particular  political 
party  as  the  sole  objective  criterion  to 
determine  whether  to  include  a 
candidate  in  a  debate.  For  debates  held 
prior  to  a  primary  election,  caucus  or 
convention,  staging  organizations  may 
restrict  candidate  participation  to 
candidates  seeking  the  nomination  of 
one  party,  and  need  not  stage  a  det>ate 
for  candidates  seeking  the  nomination 
of  any  other  political  party  or 
independent  candidates. 

PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACTfVITY 

6.  The  authority  citation  for  Part  114 
continues  to  read  as  follows; 

Authority:  2  U.S.C.  431(8)(B).  431(9)(B), 
432,  437d(a)[8).  438(8)(8).  and  441b 

7.  Part  114  is  amended  by  revising 
paragraph  (f)  of  section  114.4.  to  read  as 
follows: 

f  114.4    DietMirsements  for 
conwnunications  beyond  the  iwtiteted 
ctass  tn  connection  writti  a  Federal  election. 

***** 

(f)  Candidate  debates. 

(Ij  A  nonprofit  organization  described 
in  11  CFR  110.13(aMl)  may  use  its  ovm 
funds  and  may  accept  funds  donated  by 
corporations  or  labor  organizations 
under  paragraph  (f)(3)  of  this  section  to 
defray  costs  incurred  in  staging 
candidate  debates  held  in  accordance 
with  11  CFR  110.13. 

(2)  A  broadcaster  (including  a  cable 
television  operator,  programmer  or 
producer),  bona  fide  newspaper. 
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magazine  or  other  periodical 
publication  may  use  its  own  funds  to 
defray  costs  incurred  in  staging  public 
candidate  debates  held  in  accordance 
with  11  CFR  110.13. 

(3)  A  corporation  or  labor 
organization  may  donate  funds  to 
nonprofit  organizations  qualified  under 
11  CFR  110.13(a)(1)  to  stage  candidate 
debates  held  in  accordance  with  11  CFR 
110.1'?  and  114.4(f). 
*         •         *         •         • 

Dated:  April  18.  1996. 
Lee  Ann  Elliott, 
Chairman 

IFR  Doc.  96-10038  Filed  4-23-96,  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  11 

[Docket  No.  28518;  Amendment  No.  11-41] 

General  Rulemaking  Procedures 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Technical  eimendment. 

summary:  The  Federal  Aviation 
Administration  is  making  an  editorial 
change  to  part  11  by  changing  the  words 
"rule  making"  and  "rule-making"  to 
read  "rulemaking".  This  change  is  being 
made  for  consistency. 
EFFECTIVE  DATE:  April  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Thieling,  Office  of  the  Chief 
Counsel,  Regulations  Division,  AGC- 
200,  Federal  Aviation  Administration, 
800  Independence  Ave.,  SVV., 
Washington.  DC  20591:  telephone  (202) 
267-3123. 

SUPPt.EMENTARY  INFORMATION; 

Background 

In  response  to  inquiries  as  to  the 
uniformity  of  the  spelling  of  the  word 
rulemaking,  the  FAA  is  maidng  an 
editorial  change  to  part  1 1  to  change  the 
spelling  of  "rule-making"  and  "rule 
making"  to  "rulemaking".  Because  this 
action  is  merely  a  technical  amendment, 
the  FAA  finds  that  prior  notice  and 
public  procedure  under  5  U.S.C. 
553(b)(3)(B)  are  unnecessary.  For  the 
same  reason,  the  FAA  finds  that  good 
cause  exists  for  making  this  eunendment 
effective  upon  publication. 

The  Amendment 

The  FAA  amends  14  CFR  part  11  as 
follows: 


PART  11— GENERAL  RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101,  40103. 
40105.  40109,  40113.  44110,  44502.  44701- 
44702.  44711 ,  and  46102. 

2,  In  the  heading  and  throughout  part 
11,  remove  the  words  "rule-making" 
and  "rule  making"  wherever  they 
appear,  and  add  the  word  "rulemaking" 
in  their  place. 

Issued  in  Washington.  DC.  on  March  29. 
1996. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Office  of  the  Chief  Counsel. 
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14  CFR  Part  39 

[Docket  No.  96-ANE-05;  Amendment  3»- 
9568;  AD  96-08-02] 

Airworthiness  Directives;  Hamilton 
Standard  Models  14RF-9, 14RF-19. 
14RF-21:  and  14SF-5, 14SF-7, 14SF- 
11, 14SFL11, 14SF-15, 14SF-17, 14SF- 
19,  and  14SF-23;  and  Hamilton 
Standard/British  Aerospace  6/5500/F 
Propellers 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Hamilton  Standard  Models 
14RF-9,  14RF-19,  14RF-21;  and  14SF- 
5.  14SF-7,  14SF-11,  14SFL11,  14SF-15, 
14SF-17,  14SF-19,  and  14SF-23;  and 
Hamilton  Standard/British  Aerospace  6/ 
5500/F  propellers,  that  currently 
requires  that  all  blades  of  appUcable 
Hamilton  Standard  propellers  be 
calibrated  for  ultrasonic  transmissibility 
before  conducting  the  ultrasonic  shear 
wave  inspection.  In  addition,  that  AD 
decreases  the  repetitive  inspection 
interval  for  the  Hamilton  Standard 
Models  14RF-9,  14SF-5,  -7,  -11,  -15, 
-17,  -19,  and  -23  propellers  from  1,250 
flight  cycles  to  500  flight  cycles.  That 
AD  also  establishes  a  new  ultrasonic 
shear  wave  inspection  interval  of  1,000 
flight  cycles  for  the  Hamilton  Standard 
Model  14RF-19.  and  2,500  flight  cycles 
for  the  Hamihon  Standard  Model  14RF- 
21  and  Hamilton  Standard/British 
Aerospace  Model  6/5500/F.  Also,  that 
AD  removes  Hamilton  Standard  Model 
14SFL11  propellers  from  service.  This 
amendment  requires  a  blade  repair  that 
constitutes  terminating  action  to  the 


repetitive  ultrasonic  taper  bore 
inspections.  Repetitive  ultrasonic  taper 
bore  inspections  are  required  until  the 
blade  is  repaired  in  accordance  with 
this  AD.  This  amendment  is  prompted 
by  the  development  of  a  taper  bore 
repair  process  that  removes  the 
damaged  material  and  returns  the  blade 
to  a  condition  that  does  not  require 
repetitive  ultrasonic  taper  bore 
inspections.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
separation  of  a  propeller  blade  due  to 
cracks  initiating  in  the  blade  taper  bore, 
that  can  result  in  aircraft  damage,  and 
possible  loss  of  aircraft  control. 

DATES:  Effective  May  9,  1996. 

The  incorporation  by  reference  of 
Hamilton  Standard  Alert  Service 
Bulletins  (ASB's):  No.  14RF-9-61-A91. 
No.  14RF-19-61-A55,  No.  14RF-21- 
61-A73.  No.  14SF-61-A93.  and  No.  6/ 
5500/F-61-A41,  all  dated  December  7. 
1995.  and  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91,  Revision  1,  No.  14RF- 
19-61-A55,  Revision  1,  No.  14RF-21- 
61-A73,  and  Revision  1.  No.  14SF-61- 
A93,  all  dated  December  15, 1995,  and 
No.  6/5500/F-61-A41,  Revision  1,  dated 
December  18,  1995;  and  Hamilton 
Standard  ASB's  No.  14RF-9-61-A95, 
No.  14RF-19-61-A57,  No.  14RF-21- 
61-A75,  No.  14SF-61-A95,  and  No.  6/  • 
5500/F-61-A43,  all  dated  December  18, 
1995,  and  Hamilton  Standard  ASB's  No. 
14RF-9-61-A95,  Revision  1,  No.  14RF- 
1»-61-A57,  Revision  1,  No.  14RF-21- 
61-A75,  Revision  1,  No.  14SF-61-A95. 
Revision  1,  and  No.  6/5500/F-61-A43, 
Revision  1,  all  dated  December  21,  1995, 
was  previously  approved  by  the  Director 
of  the  Federal  Register  as  of  January  9, 
1996  (61  FR  617). 

The  incorporation  by  reference  of 
Hamilton  Standard  ASB's  No.  14RF-9- 
61-A94,  Revision  1,  dated  March  6, 
1996;  No.  14RF-19-61-A53,  Revision  1. 
dated  March  6,  1996;  No.  14RF-21-61- 
A72,  Revision  1,  dated  March  6, 1996; 
No,  14SF-61-A92,  Revision  1,  dated 
March  6, 1996;  and  No.  6/5500/F-61- 
A39,  Revision  1,  dated  March  6, 1996; 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  May  9, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  24,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-05.  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
following  Internet  address:  "epd- 
adcommentsdmail.hq.faa.gov". 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hamilton 
Standard,  One  Hamilton  Road,  Windsor 
Locks.  CT  06096-1010;  telephone  (203) 
654-6876.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capit(5l  Street,  NW.,  suite  700, 
Washington,  IX!. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7152,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
December  26, 1995,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  96-01-01, 
Amendment  39-9477  (61  FR  617, 
January  9,  1996),  applicable  to  Hamilton 
Standard  Models  14RF-9,  -19,  -21;  and 
14SF-5,  -7.  -11,  -15,  -17,  -19,  and  -23; 
and  Hamilton  Standard/British 
Aerospace  6/5500/F  propellers,  to 
require  all  blades  of  applicable 
Hamilton  Standard  propellers  be 
calibrated  for  ultrasonic  transmissibility 
before  conducting  the  ultrasonic  shear 
wave  inspection.  In  addition,  that  AD 
decreases  the  repetitive  inspection 
interval  for  the  Hamilton  Standard 
Models  14RF-9,  14SF-5,  -7,  -11,  -15, 
-17,  -19,  and  -23  propellers  from  1.250 
flight  cycles  to  500  flight  cycles.  That 
AD  also  establishes  a  new  ultrasonic 
shear  wave  inspection  interval  of  1,000 
flight  cycles  for  the  Hamilton  Standard 
Model  '14RF-19,  and  2,500  flight  cycles 
for  the  Hamilton  Standard  Model  14RF- 
21  and  Hamilton  Standard/British 
Aerospace  Model  6/5500/F.  Also,  that 
,  AD  removes  Hamilton  Standard  Model 
14SFL11  propellers  from  service.  That 
action  was  prompted  by  improvements 
in  the  crack  detection  capability  of  the 
ultrasonic  inspection  method  as  well  as 
redefinition  of  crack  growth  rate.  That 
condition,  if  not  corrected,  could  result 
in  separation  of  a  propeller  blade  due  to 
cracks  initiating  in  the  blade  taper  bore, 
that  can  result  in  aircraft  damage,  and 
possible  loss  of  aircraft  control. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  developed  a  new  taper 
bore  repair  process  that  consists  of 
reaming  damaged  material  out  of  the 
taper  bore,  eddy  current  inspection 
(ECl)  and  fluorescent  penetrant 
inspection  (FPI)  of  the  taper  bore, 
followed  by  a  wall  thickness  check  and 
shotpeening.  The  FAA  has  evaluated  the 
structural  adequacy  of  the  repair  action 
and  has  determined  that  design 
structural  integrity  is  maintained.  In 


addition,  the  FAA  has  revised  the  cychc 
count  determination  procedure  for 
Canadair  CL215T  and  CL415  water 
bomber  aircraft.  The  FAA  has 
determined  that  the  water  scoop 
mission  profile  creates  less  stress  than  a 
touch-and-go  or  normal  takeoff  and 
landing,  and  has  therefore  revised  this 
AD  to  include  the  new  cyclic  count 
definition  of  one-half  flight  cycle  per 
each  water  scoop. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Hamilton  Standard  Alert  Service 
Bulletins  (ASB's):  No.  14RF-9-61-A91, 
No.  14RF-19-61-A55,  No.  14RF-21- 
61-A73.  No.  14SF-61-A93,  and  No.  6/ 
5500/F-61-A41,  all  dated  December  7. 
1995.  and  No.  14RF-9-61-A91. 
Revision  1.  No.  14RF-1 9-61 -ASS, 
Revision  1,  No.  14RF-21-61-A73, 
Revision  1,  No.  14SF-61-A93,  Revision 
1,  all  dated  December  15, 1995,  and  No. 
6/5500/F-61-A41.  Revision  1,  dated 
December  18, 1995,  that  describe 
procediues  for  ultrasonic  shear  wave 
inspections  of  the  blade  taper  bores  for 
cracks  after  the  lead  wool  has  been 
removed.  The  Revision  1  ASB's  permit 
the  installation  of  a  plastic  cone  in  the 
taper  bore  that  will  enhance  resistance 
to  corrosion  and  mechanical  damage. 
Inspection  procedures  are  the  same. 

In  addition,  the  FAA  has  reviewed 
and  approved  the  technical  contents  of 
Hamilton  Standard  ASB's  No.  14RF-9- 
61-A95,  No.  14RF-19-61-A57,  No. 
14RF-21-61-A75,  No.  14SF-61-A95. 
and  No.  6/5500/F-61-A43,  all  dated 
December  18, 1995,  and  No.  14RF-9- 
61-A95,  Revision  1,  No.  14RF-19-61- 
A57,  Revision  1.  No.  14RF-21-61-A75. 
Revision  1,  No.  14SF-61-A95,  Revision 
1,  and  No.  6/5500/F-61-A43.  Revision 
1,  all  dated  December  21, 1995.  that 
describe  ultrasonic  shear  wave 
inspection  that  can  be  accomplished 
without  removing  the  lead  from  the 
taper  bore  which  permits  an  on-wing 
inspection  of  the  blade  taper  bores  for 
cracks.  The  Revision  1  ASB's  do  not 
require  immediate  removal  of  the  blades 
that  caimot  be  inspected  for  cracks  due 
to  the  lead  wool  absorbing  the 
ultrasonic  signal.  These  blades  may  be 
removed  at  any  time  within  the 
applicable  compliance  period. 
Inspection  procedures  are  the  same. 

Also,  the  FAA  has  reviewed  and 
approved  technical  contents  of 
Hamilton  Standard  ASB's  No.  14RF-9- 
61-A94,  Revision  1,  dated  March  6, 
1996:  No  14RF-19-61-A53,  Revision  1, 
dated  March  6,  1996;  No.  14RF-21-61- 
A72,  Revision  1,  dated  March  6,  1996; 
No.  14SF-61-A92.  Revision  1,  dated 
March  6,  1996;  and  No.  6/5500/F-61- 
A39,  Revision  1.  dated  March  6,  1996; 


that  describe  procedures  for  the  new 
taper  bore  repair  process. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  supersedes  AD  96- 
01-01  to  require  an  ultrasonic  shear 
wave  inspection  of  the  propeller  blade 
tap)er  bore  for  cracks.  Propeller  blades 
with  ultrasonic  shear  wave  readings  that 
exceed  the  acceptable  limits  described 
in  the  applicable  ASB's  must  be 
removed  from  service  and  replaced  with 
serviceable  propeller  blades  prior  to 
further  flight.  In  addition,  this  AD 
requires  the  new  taper  bore  repair  for  all 
Model  14RF-9  propellers  no  later  than 
July  31, 1996,  and  for  all  other  affected 
propeller  models  Februarv'  28.  1997. 
Propeller  blades  that  cannot  be  repaired 
within  the  repair  limits  specified  in  the 
applicable  Hamilton  Standard  ASB's 
must  be  removed  bom  serNice  and 
replaced  with  serviceable  propeller 
blades  prior  to  further  flight.  The 
calendar  end-date  was  determined 
based  upon  fracture  mechanics  and 
engineering  analysis,  as  well  as  logistics 
considerations,  that  support  the 
specified  calendar  end-date.  This  taper 
bore  repair  constitutes  terminating 
action  to  the  repetitive  ultrasonic  taper 
bore  inspections  required  by  this  AD 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  docximents  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubUc  comment 
hereon  are  iinpracticable.  and  that  good 
cause  exists  for  making  this  ampndment 
effective  in  less  than  30  days 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  bv  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  .Ml 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  ma>  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
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additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  m  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addrnssed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-05  "  The 
postcard  will  be  date  stnmped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory- 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  IXJT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  It  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatorv  evaluation  will  be  prepared 
and  placed  in  the  Rules  [Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  bv  reference, 
Safetv 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  ( 14  CTR 
part  39)  as  follows. 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9477,  (61  FR 
617.  January  9,  1996),  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-9568,  to  read  as 
follows: 

96-08-02    Hamilton  Standard:  Amendment 
39-9568.  Docket  96-ANE-05. 
Supersedes  AD  96-01-01.  Amendment 
39-9477. 

Applicabilitv:  Hamilton  Standard  Models 
14RF-9,  14RF-19,  14RF-21;  and  14SF-5, 
14SF-7, 14SF-11,  14SFL11,  14SF-15.  14SF- 
17.  14SF-19.  and  14SF-23:  and  Hamilton 
Standard/British  Aerospace  6/5500/F 
propellers  installed  on  but  not  limited  to 
Embraer  EMB-120.  EMB-120RT; 
Aerospatiale  ATR42-100,  ATR42-300, 
ATR42-320.  ATR72,  ATR72-210; 
deHavilland  DHC-8-100  series,  DHC-8-200 
series,  DHC-8-300  series:  SAAB-SCANIA  SF 
340B;  C:anadairCL-215T.  CL^15; 
Construcciones  Aeronauticas  SA  (CASA) 
CN-235  series;  and  British  Aerospace  ATP 
aircraft 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (u) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  descritjed  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  pro{)eller  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  a  propeller  blade 
due  to  crac.ks  initiating  in  the  blade  taper 
bore,  that  can  result  in  aircraft  damage,  and 
possible  loss  of  airr raft  control,  accomplish 
the  following. 

(a)  For  Hamilton  Standard  Model  14RF-9 
propeller  blades,  with  Serial  Numbers  less 
than  882038  and  listed  in  Hamilton  Standard 
Alert  .Service  Bulletins  (ASB's)  No.  14RF-9- 
61-.\95.  dated  December  18,  1995,  or  No. 
14RF-9-61-A95,  Revision  1,  dated  December 
21.  1995,  installed  on  but  not  limited  to 
Embraer  EMB-120  and  EMB-120RT  series 
aircraft,  accomplish  the  following: 

(1)  Within  the  next  150  flight  cycles,  after 
the  effective  date  of  this  AD,  perform  an 


ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-9-61- 
A95,  dated  December  18, 1995.  or  No.  14RF- 
9-61-A95,  Revision  1.  dated  December  21. 
1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standards  ASB's  No.  14RF-9-61- 
A91.  dated  December  7. 1995,  or  No.  1«RF- 
9-61-A91,  Revision  1,  dated  December  15, 
1995,  perform  an  ultrasonic  shear  wave 
ins[>ection  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASB's  No.  14RF-9-61-A95.  dated 
December  18.  1995.  or  No.  14RF-9-61-A95, 
Revision  1.  dated  December  21,  1995,  within 
500  flight  cycles  since  last  inspection  or  150 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(3)  Propeller  blades  that  cannot  tie 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14RF-»-61- 
A95,  dated  December  18.  1995.  or  No.  14RF- 
9-61-A95,  Revision  1,  dated  December  21. 
1995,  due  to  the  lead  wool  absorbing  the 
ultrasonic  signal,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91.  dated  December  7,  1995.  or 
No.  14RF-9-61-A91,  Revision  1.  dated 
December  15.  1995,  within  the  next  150  flight 
cycles  after  the  effective  date  of  this  .A.D. 

(4)  Propieller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14RF-9-61-A95,  dated  December  18,  1995, 
or  No.  14RF-9-61-A95,  Revision  1,  dated 
December  21.  1995,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91  dated  December  7.  1995.  or 
No.  14RF-9-61-A91.  Revision  1  dated 
December  15.  1995. 

(5)  Thereafter,  perform  lepetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  with 
the  applicable  ASB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
sfjecified  in  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91.  dated  December  7, 1995,  or 
No.  14RF-9-61-A91,  Revision  1.  dated 
December  15,  1995,  must  be  removed  from 
service  and  replaced  with  a  serviceable  pan 
prior  to  further  flight. 

(b)  For  Hamilton  Standard  Models  14SF- 
5.-7,-11,-15,  and  -23  propeller  blades  with 
Serial  Numbers  less  than  882038  and  listed 
in  Hamilton  Standard  ASB's  No.  14SF-61- 
A95,  dated  December  18,  1995.  or  No.  14SF- 
61-A95,  Revision  1,  dated  December  21, 
1995,  installed  on  but  not  limited  to 
Aerospatiale  ATR42-100.  ATR42-30(). 
ATR42-320.  ATR72  and  deHavilland  DHC- 
8-100.  DHC-8-200,  DHC-8-300  series 
.lircraft,  accomplish  the  following; 

(1)  Within  the  next  150  flight  cycles,  after 
the  effective  date  of  this  AD,  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14SF-61-A95. 
dated  December  18.  1995,  or  No.  14SF-61- 
A95,  Revision  1.  dated  December  21,  1995. 


(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standards  ASB's  No.  14SF-61- 
A93,  dated  December  7,  1995,  or  No.  14SF- 
61-A93,  Revision  1.  dated  December  15, 
1995,  perform  an  ultrasonic  shear  wave 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASB's  No.  14SF-61-A95.  dated 
December  18,  1995,  or  No.  14SF-61-A95. 
Revision  1.  dated  December  21.  1995,  within 
500  flight  cycles  since  last  inspection  or  150 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14SF-61-A95, 
dated  December  18.  1995,  or  No.  14SF-61- 
A95,  Revision  1,  dated  December  21.  1995. 
due  to  the  lead  wool  absorbing  the  ultrasonic 
signal,  must  be  inspected  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14SF-61-A93, 
dated  December  7.  1995,  or  No.  14SF-61- 
A93,  Revision  1,  dated  December  15,  1995. 
within  the  next  150  flight  cycles  after  the 
effective  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  .^SB's  No. 
14SF-61-A95.  dated  December  IS.  1995.  or 
No.  14SF-€l-.\95,  Revision  1.  dated 
December  21.  1995.  must  be  insp)ected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASBs  No 
14SF-61-.A93,  dated  December  "  1995.  or 
No  14SF-61-A93,  Revision  1.  dated 
December  15.  199.5. 

(5)  Thereafter,  perfonn  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  wi'h 
the  applicable  ASB's. 

(6)  Propeller  blades  that  have  ultrasonir 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14SF-61-A93,  dated  December  7.  1995.  oi 
No.  HSF-ei-.AOS.  Revision  1.  dated 
December  15,  1995,  must  'oe  removed  from 
service  and  replaced  with  a  serviceable  part 
prior  to  further  flight 

(c)  For  Hamilton  Standard  Model  14RF-9 
propeller  blades  with  Serial  Numbers  less 
than  382038  and  not  listed  in  Hamilton 
Standard  ASB's  No.  14RF-9-61-A95.  dated 
December  18.  1995,  or  No.  14RF-9-61-A95, 
Revision  1,  dated  December  21,  1995. 
instclled  on  but  not  limited  to  Embraer  EMB 
120  and  EMB  120RT  series  aircraft, 
arromplish  the  folloviing. 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  of  this  AD.  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  ir.  accordance  with 
the  Accomplishment  Instnictions  of 
Hamilton  Standard  ASB's  No.  14RF-9-61- 
A95.  dated  December  18.  1995,  oi  No.  14RF- 
61-A95,  Revision  1.  dated  December  21, 
1995. 

(2)  For  propeller  blades  that  have  been 
previouslv  inspected  in  accordance  with 
Hamilfon'Standards  ASB's  No.  14RF-9-61- 
A91.  dated  December  7.  1995,  or  No.  14RF- 
i^-ei-Agi.  Revision  1,  dated  December  15, 
1995.  perform  an  'iltrasonic  shear  wave 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 


Standard  ASB's  No.  14RF-9-61-A95,  dated 
December  18.  1995.  or  No.  14RF-9-61-A95, 
Revision  1,  dated  December  21. 1995,  within 
500  flight  cycles  since  last  inspection  or  300 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14RF-9-61- 
A95,  dated  December  18,  1995,  or  .No.  14RF- 
9-61-A95.  Revision  1,  dated  December  21. 
1995.  due  to  the  lead  wool  absorbing  the 
ultrasonic  signal,  must  oe  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamil'on  Standard  ASB's  No. 
14RF-9-61-A91,  dated  December  7.  1995  or 
No.  14RF-9-61-A91,  Revision  1,  dated 
December  15,  1995.  within  the  next  300  flight 
cycles  after  the  effective  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  .^SB's  No 
14RF-9-61-,\95.  dated  December  18.  1995. 
or  No.  14RF-9-61-A95.  Revision  1.  dated 
December  21.  1995.  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91.  dated  December  7  1995.  or 
No.  14RF-9-61-A91.  Revision  1.  dated 
December  15.  1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  with 
the  applicable  ASB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
sp)ecified  in  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91,  dated  December  7,  1995  or 
No.  14RF-9-61-A91,  Revision  1,  dated 
December  15.  1995.  must  be  removed  from 
service  and  replaced  with  a  serviceable  part 
prior  to  further  flight 

(d)  For  Hamilton  Standara  Models  14SF- 
5.  -7.  -11,-15.  and  -23  propeller  blades  with 
Scridl  Numbers  less  than  882038  and  not 
Hst'.'d  in  ASB's  No.  14SF-61-.'\95.  dated 
December  18.  1995.  or  No   14SF-61-.A95, 
Revision  1.  dated  December  21,  1995, 
installed  on  but  not  limited  to  Aerospatiale 
ATR42-100.  A  rR42-300.  ATR42-320. 
ATR72.  ATR72-210  and  deHavilland  DHC- 
8-100.  DHC-8-200,  DHC-8-300  series 
aircraft,  accomplish  the  following; 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  oi  this  AD.  periorm  an 
ul'rasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASBs  No  14SF-61-A9b. 
dated  Deceitber  18,  1995.  or  No.  14SF-61- 
A95,  Revision  1,  dated  December  21.  1995. 

(2)  For  propeller  blades  that  have  been 
previouslv  inspected  in  accordance  with 
Hamilton  .Standards  ASB's  No.  14SF-61- 
A93,  dated  December  7.  1995.  or  No  14SF- 
61-.A93.  Revision  1   dated  December  15. 
1995  perfonn  an  ultrasonic  shear  wave 
insfiection  in  acco.'-dance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASB's  No.  14SF-61-A95,  dated 
December  18.  1995.  or  No.  14SF-61-.^95. 
Revision  1,  dated  December  21.  1995,  within 
500  flight  cycles  since  last  insp>ection  or  .UX> 
flight  cvcles  after  'he  effective  date  of  this 
.\D.  whichever  occurs  later 

(3)  Propeller  blades  that  cannot  he 
inspecteci  for  cracks  in  accordance  with 


Hamilton  Standard  ASB  s  No.  14SF-t>l-A95. 
dated  December  16.  1995.  or  No.  14SF-61- 
A95.  Revision  1.  dated  December  21.  1995. 
due  to  the  lead  wooi  absortdng  the  uitra-sonic 
signal,  must  be  inspected  in  accordance  with 
the  Accomplishment  Ir.structions  of 
Hamilton  Standard  .\SBs  No.  14SF-61-A93. 
dated  December  7. 1995.  or  No  14SF-61- 
A93.  Revision  1.  dated  December  15   1995. 
within  the  next  300  flight  cycles  after  the 
effective  date  of  this  AD. 

(4)  Propeller  blades  tnat  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB  s  No 
14SF-61-A95.  dated  December  18.  1995,  or 
No.  14SF-61-A95.  Revision  1.  dated 
December  21.  1995,  must  be  inspe<ted  in 
accordance  with  the  .^(  complishment 
Instructions  of  Hamilton  Standard  ASB's  No 
14SF-61-A93,  dated  December  7. 1995.  or 
No.  14SF-61-A93.  Revision  1   dated 
December  15,  1995 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  insp>ections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  with 
the  applicable  ASB  s 

(6)  Propieller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  ').e  'imits 
specified  in  Hamilton  Standard  .\SBs  No 
14SF-61-A93.  dated  December  7   1995.  or 
No  14SF-61-A93.  Revision  1  dated 
Decem'oer  15.  1995.  must  be  removed  irxAV 
sen  ice  and  replaced  with  a  serviceable  part 
prior  to  further  fiigh: 

'e)  For  all  Hamihon  Standard  Modnlp 
14SF-1 7.  and  -19  p-opeller  blades  w  ith 
Serial  Numbers  less  than  882038.  installed 
on  but  not  limited  to  Canadair  CL-215T  and 
CL— 415  series  aircraft,  accomplish  the 
following- 

(1)  Within  the  next  300  fight  cycles,  after 
the  effective  date  of  th  s  .^D.  f>erform  ar. 
ultrasonic  shear  wave  inspw.tion  for  cracks 


in  the  blade  taper  ' 


ill  accordance  with 


the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No  14SF-61-A95. 
dated  December  Ih.  1995   or  No  14SF-6:- 
A95.  Revision  1   dated  December  21   1995 

(2)  For  propeller  blades  ihat  have  bt-en 
previouslv  mspef  ted  ii;  at  cordantt  with 
HamiltonStandards  ^SB•s  No  14SF-61- 
A93.  dated  Decen.ber  ".  1995.  or  No.  14SF- 
61-A93.  Revision  1.  dated  DecemtxiT  15. 
J995,  perform  an  Li;rasoni(  ihear  wave 
ii.spection  in  aci  ordance  with  the 
Accomplishn-.en!  'ns'ruitions  of  Hamilton 
.'^tsndarri  ASB  s  No.  14S"'-"-61-A95.  datc-d 
December  18.  1995  or  No  14SF-61-.\95 
Revision  1   dated  Decemt>er  21.  1^95.  within 
600  flight  cycles  sinie  last  inspection  or  300 
flight  cycles  after  theeftective  date  of  this 
.\D.  whichever  occurs  ijter. 

(3)  Propeller  blaoes  that  cannot  be 
inspected  for  crai:k>  in  accordance  .\  ith 
Hamilton  Standard  ,^SB■s  No  14SF-^1-A95. 
dated  December  18.  1995,  or  No  M.M  -61- 
.^95.  Revision  1.  doted  December  ^1.  I?ii95, 
due  to  the  lead  woo:  absorbing  the  ultrasonic 
signal,  must  be  inspected  in  at  cordance  with 
the  .Accomplishment  Instructions  of 
Hamilton  Standard  ASB  s  No.  14SF-61-A93, 
dated  DeteinL>er  7.  1995.  nr  No  14SF-61- 
A93.  Revision  1.  dated  December  15.  1995. 
Within  the  next  300  flight  cycles  after  the 
effective  date  oi  th  .s  .AD 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
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specified  in  Hamilton  Siandard  ASB's  No 
14SF-61-A95.  dated  December  18. 1995.  or 
No.  14SF-61-A95   Revision  1.  dated 
Dticen-bpr  21.  199"),  must  be  removed  frtmi 
servH.e  and  inspected  in  accordance  with  the 
Aci  omplishment  Instructions  of  Hamilton 
Standard  ASBs  No  14SF-61-A93,  dated 
December  7,  1995.  or  No.  14SF-61-A93. 
Revision  1.  dated  Decembpr  15.  1995 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
e.xceed  500  flight  cycles  in  accordance  with 
the  applicable  ASBs 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14SF-61-A93.  dated  December  7.  1995.  or 
No.  14SF-61-93,  Revision  1,  dated  December 
15.  1995,  must  be  removed  from  service  and 
replaced  with  a  serviceable  part  prior  to 
further  flight. 

(f)  For  all  Hamilton  Standard  Models 
14RF-19  propeller  blades  with  Serial 
Numbers  less  than  882038.  installed  on  but 
not  limited  to  SAAB-SCAMA  SF  340B  series 
aircraft,  accomplish  the  following: 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  of  this  AD,  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-19-61- 
A57.  dated  December  18.  1995,  or  No.  14RF- 
19-61-A57,  Revision  1,  dated  December  21. 
1995 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standards  ASBs  No  14RF-19-61- 
A55,  dated  December  7,  1995.  or  No.  14RF- 
19-61-A55,  Revision  1,  dated  December  15, 
1995,  perform  an  ultrasonic  shear  wave 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASBs  No.  14RF-19-61-A57,  dated 
December  18,  1995.  or  No.  14RF-19-61-A57, 
Revision  1,  dated  December  21.  1995.  within 
1.000  flight  cycles  since  last  inspection  or 
300  flight  cycles  after  the  effective  date  of 
this  AD.  whichever  occurs  later. 

(3)  Propeller  blades  that  cannot  be 
insjjected  for  cracks  in  accordance  with 
Hamilton  Standard  ASBs  No.  14RF-19-61- 
A57.  dated  December  18.  1995,  or  No.  14RF- 
19-61-A57.  Revision  1.  dated  December  21, 
1995.  due  to  the  lea;!  wool  absorbing  the 
ultrasonic  signal,  must  be  inspected  in 
accordani,e  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-19-61-A55,  dated  December  7.  1995, 
or  No.  14RF-19-61-A55,  Revision  1,  dated 
December  15,  1995.  within  the  next  300  flight 
cycles  after  the  etfeclive  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  14RF- 
19-61-A57  dated  Dece.mber  1ft.  1995,  or  No. 
14RF-19-61-A57,  Revision  1,  dated 
December  21,  1995.  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-l^*-61-A55.  dated  December  7,  1995. 
or  No.  14RF-19-61-A55,  Revision  1,  dated 
December  15.  1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  1,000  flight  cycles  in  accordance  with 
the  applicable  ASB's. 


(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14RF-19-6J-A55.  dated  December  7, 1995, 
or  .No.  14RF-19-61-A55,  Revision  1,  dated 
December  15. 1995,  must  be  removed  from 
service  and  replaced  with  a  serviceable  part 
prior  to  further  flight. 

(g)  For  all  Hamilton  Standard  Model  14RF- 
21  propeller  blades  with  Serial  Numbers  less 
than  882038,  installed  on  but  not  limited  to 
Construcciones  Aeronauticas  SA  (CASA) 
CN-235  series  aircraft,  accomplish  the 
following: 

(1)  Within  the  next  300  flight  cycles,  af^er 
the  effective  date  of  this  AD,  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  tap>er  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-21-61- 
A75,  dated  December  18, 1995.  or  No.  14RF- 
21-61-A75,  Revision  1,  dated  December  21, 
1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standard  ASB's  No.  14RF-21-61- 
A73,  dated  December  7, 1995,  or  No.  14RF- 
21-61-A73.  Revision  1,  dated  December  15, 
1995,  perform  an  ultrasonic  shear  wave 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASBs  No.  14RF-21-61-A75,  dated 
December  18,  1995.  or  No.  14RF-21-61-A75. 
Revision  1,  dated  December  21. 1995,  within 
2,500  flight  cycles  since  last  inspection  or 
300  flight  cycles  after  the  effective  date  of 
this  AD.  whichever  occurs  later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14RF-21-«1- 
A75,  dated  December  18,  1995,  or  No.  14RF- 
21-61-A75.  Revision  1,  dated  December  21. 
1995,  due  to  the  lead  wcxil  absorbing  the 
ultrasonic  signal,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-21-61-A73.  dated  December  7, 1995, 
or  No.  14RF-21-61-A73.  Revision  1.  dated 
December  15,  1995,  within  the  next  300  flight 
cycles  after  the  effective  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14RF-21-61-A75,  dated  December  18, 1995, 
or  No.  14RF-21-61-A75,  Revision  1,  dated 
December  21,  1995.  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-21-«1-A73,  dated  December  7, 1995, 
or  No  14RF-21-61-A73.  Revision  1,  dated 
December  18,  1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  2,500  flight  cycles  in  accordance  with 
the  applicable  ASB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No, 
14RF-21-61-A73,  dated  December  7,  1995, 
or  No.  14RF-21-61-A73.  Revision  1,  dated 
December  15,  1995,  must  be  removed  from 
service  and  replaced  with  a  serviceable  part 
prior  to  further  flight. 

(h)  For  all  Hamilton  Standard/British 
Aerospace  6/5500/F  propeller  blades,  with 
Serial  Numbers  less  than  882038,  installed 


on  but  not  limited  to  British  Aerospace  ATP 
series  aircraft,  accomplish  the  following: 

(1)  Within  the  next  306  flight  cycles,  after 
the  effective  date  of  this  AD,  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  6/5500/F-61- 
A43,  dated  December  18. 1995,  or  No.  6/ 
5500/F-61-A43,  Revision  1,  dated  December 
21,  1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standards  ASB's  No.  6/5500/F-61- 
A41,  dated  December  7. 1995,  or  No.  6/5500/ 
F-61-A41,  Revision  1,  dated  December  18, 
1995,  perform  an  ultrasonic  shear  wave 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASB's  No.  6/5500/F-61-A43,  dated 
December  18, 1995,  or  No.  6/5500/F-61-A43, 
Revision  1.  dated  December  21, 1995,  as 
applicable  within  2,500  flight  cycles  since 
last  inspection  or  300  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  6/5500/F-61- 
A43,  dated  December  18. 1995,  or  No.  6/ 
5500/F-61-A43,  Revision  1,  dated  December 
21,  1995,  due  to  the  lead  wool  absorbing  the 
ultrasonic  signal,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
6/5500/F-61-A41,  dated  December  7, 1995, 
or  No.  6/5500/F-«l-A41,  Revision  1,  dated 
December  18,  1995,  within  the  next  300  flight 
cycles  af^er  the  effective  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No.  6/ 
5500/F-61-A43,  dated  December  18, 1995,  or 
No.  6/5500/F-61-A43,  Revision  1,  dated 
December  21, 1995,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
6/5500/F-61-A41,  dated  December  7,  1995, 
or  No.  6/5500/F-61-A41  Revision  1,  dated 
December  18,  1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  2,500  flight  cycles  in  accordance  with 
the  applicable  ASB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No.  6/ 
5500/F-61-A41,  dated  December  7.  1995.  or 
No.  6/5500/F-61-A41,  Revision  1,  dated 
December  18, 1995,  must  be  removed  from 
service  and  replaced  with  a  serviceable  part 
prior  to  further  flight. 

(i)  For  all  Hamilton  Standard  Model 
14SFL11  propellers  installed  on  Aerospatiale 
ATR72-210  series  aircraft,  remove  these 
prop>ellers  irom  service  prior  to  further  flight, 
and  replace  with  serviceable  Hamilton 
Standard  247F  propellers. 

(j)  The  ultrasonic  insptection  of  the 
prop>eIler  blade  tap>er  bore  must  be  [>erformed 
by  a  Level  11  or  III  inspector  who  is  qualified 
under  the  guidelines  established  by  the 
American  Society  of  Nondestructive  Testing 
or  MlL-STD-416  or  FAA-approved 
equivalent,  and  must  be  trained  by  Hamilton 
Standard-approved  personnel  on  how  to  do 
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this  inspection  procedure.  The  individual 
returning  the  aircraft  to  service  is  required  to 
verif\'  that  the  ultrasonic  inspection  was 
accomplished  in  accordance  with  the 
requirements  of  this  paragraph. 

(k)  For  repetitive  inspections,  propeller 
blades  may  be  evaluated  to  determine  if  the 
lead  wool  is  absorbing  the  ultrasonic  signal 
at  any  time  during  the  respective  flight  cycle 
repetitive  inspection  inter\'al  to  determine  if 
the  lead  wool  removal  is  required  to 
complete  the  ultrasonic  shear  wave 
inspection. 

(1)  No  later  than  August  31, 1996,  for  all 
Model  14RF-9  propeller  blades  with  S/.\'s 
less  than  885718,  f)erform  the  taper  bore 
repair,  eddy  current  inspect  (ECI)  and 
fluorescent  penetrant  inspect  (FPI)  the  taper 
bore,  f)erform  a  wall  thickness  check,  and 
shotpeen,  in  accordance  with  the  prcKedures 
described  in  Hamilton  Standard  ASB  No. 
14RF-9-61-A94,  Revision  1,  dated  March  6. 
1996.  Propeller  blades  repaired  in  accordance 
with  the  original  issuance  of  Hamilton 
Standard  ASB  No.  14RF-9-61-A94,  dated 
February  6, 1996,  need  not  be  repaired  again. 
Propeller  blades  found  to  be  beyond  repair 
limits  specified  in  these  ASB's  must  be 
removed  from  service. 

(m)  No  later  than  February  23,  1997,  for  all 
Model  14RF-19  propeller  blades  with  S/N's 
less  than  885718,  perform  the  taper  bore 
repair,  ECI  and  FPI  the  taper  bore,  perform 
a  wall  thickness  check,  and  shotpeen,  in 
accordance  with  the  procedures  described  in 
Hamilton  Standard  ASB  No.  14RF-19-61- 
A53,  Revision  1,  dated  March  6, 1996. 
Propeller  blades  repaired  in  accordance  with 
the  original  issuance  of  Hamilton  Standard 
ASB  No.  14RF-19-61-A53,  dated  February  &k 
1996,  need  not  be  repaired  again.  Propeller 
blades  found  to  be  beyond  repair  limits 
specified  in  these  ASB's  must  be  removed 
from  service. 


(n)  No  later  than  February  28.  1997,  for  all 
Model  14RF-21  propeller  blades  with  S/N's 
less  than  885718,  perform  the  tapwr  bore 
repair,  ECI  and  FPI  the  tap)er  bore,  perform 
a  wall  thickness  check,  and  shotpeen,  in 
accordance  with  the  procedures  described  in 
Hamilton  Standard  ASB  No  14RF-21-61- 
A72.  Revision  1.  dated  March  6, 1996. 
Propeller  blades  repaired  in  accordance  with 
the  original  issuance  of  Hamilton  Standard 
ASB  No.  14RF-21-61-A72,  dated  February  6, 
1996,  need  not  be  repaired  again.  Propeller 
blades  found  to  be  beyond  repair  limits 
Sfjecified  in  these  ASB's  must  be  removed 
from  service. 

(o)  No  later  than  February  28, 1997,  for  all 
Model  14SF  propeller  blades  with  S/N"s  less 
than  885718.  perform  the  tap>er  bore  rep>aLr. 
ECI  and  FPI  the  tap>er  bore,  perform  a  wall 
thickness  check,  and  shotp>een,  in  accordance 
with  the  procedures  described  in  Hamilton 
Standard  ASB  No.  14SF-61-A92,  Revision  1. 
dated  March  6,  1996  Propeller  blades 
repaired  in  acxordance  with  the  original 
issuance  of  Hamilton  Standard  ASB  No. 
14SF-61-A92,  dated  February  6,  1996,  need 
not  be  repaired  again.  Propeller  blades  found 
to  be  beyond  repair  limits  specified  in  these 
ASB's  must  be  removed  from  service. 

(p)  No  later  than  February  28,  1997,  for  all 
.Model  6/5500/F  propeller  blades  with  S/N's 
less  than  885718,  pierform  the  tap>er  bore 
repair,  ECI  and  FPI  the  taper  bore.  fKjrform 
a  wall  thickness  check,  and  shotp>een.  in 
accordance  with  the  procedures  described  in 
Hamilton  Standard  ASB  No.  6/5500/F-61- 
A39,  Revision  1,  dated  March  6,  1996. 
Prop)eller  blades  repaired  in  accordance  with 
the  original  issuance  of  Hamilton  Standard 
ASB  No.  6/5500/F-61-A39,  dated  February 
6,  1996,  need  not  be  repaired  again.  Propeller 
blades  found  to  be  beyond  repair  limits 
sp)ecified  in  these  ASB's  must  be  removed 
from  service. 


(q)  Performing  the  requirements  of 
paragraphs  (1),  (m).  (n).  (o).  or  (p)  of  this  AD. 
as  applic:able.  constitutes  terminating  action 
to  the  repetitive  ultrasonic  shear  wave 
inspiection  requirements  of  this  AD 

(r)  For  the  purpxjse  of  this  AD.  a  Right  cycle 
is  defined  as  one  takeoff  and  the  next  Idnding 
of  an  aircraft  In  addition,  each  touch  and  go 
is  defined  as  a  flight  cycle. 

(s)  For  prop)ellers  installed  on  Canadair 
CL-215T  and  CL-415  water  bomber  aircraft, 
each  water  sccxip  constitutes  one-half  flight 
cycle. 

(t)  Propeller  blades  removed  from  service 
after  inspections  p)erfonned  in  accordance 
with  AD  95-18-06  Rl  or  96-01-01.  and 
subsequently  repaired  in  accordance  with  the 
requirements  of  this  AD  and  found  to  be 
serviceable,  may  be  returned  to  service 

ju)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Insp>ectcr.  who 
may  add  comments  and  then  senr!  it  to  the 
Manager,  Boston  Aircraft  Certification  Office 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Boston 
Aircraft  Certification  Offic*. 

(v)  Special  flight  p)ermits  may  be  issued  in 
accordance  vnth  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(w)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
service  documents: 


T 


Document  No. 


Pages 


Revision 


Date 


No.  14RF-9-61-A91  .. 

Total  Pages:  40 
No.  14RF-9-61-A91  .. 

Total  Pages:  42 
No.  14RF-1 9-61 -ASS 

Total  Pages:  40 
No.  14RF-19-61-A56 

Total  Pages:  42 
No.  14RF-21-61-A73 

Total  Pages:  40 
No.  14RF-21-61-A73 

Total  Pages:  42 
No.  14SF-61-A93 

Total  Pages:  40 
No.  14SF-61-A93  

Total  Pages:  42 
No.  6/5500/F-61-A41 

Total  Pages:  40 
No.  6/5500/F-61-A41 

Total  Pages:  42 
No.  14RF-9-61-A95  .. 

Total  Pages:  36 
No.  14RF-9-61-A95  ., 

Total  Pages:  36 
No.  14RF-19-61-A57 

Total  Pages:  35 
No.  14RF-19-61-A57 

Total  Pages:  35 
No.  14RF-21-61-A75 


1-40  !  Original  Dec.  7,  1995. 

i 
1-42  I  1   Dec  15,  199S. 


1-40  I  Ongtnal 


Dec.  7.  1995 


1-42  i  1  Dec.  15,  1995. 

1-40  I  Original Dec.  7.  1995. 


1-42 


1  I  Dec.  15,  1995. 


1-40    Original |  Dec.  7,  1995. 

1-42    1   ,  Dec.  15,  1995. 


1-40 
1-42 
1-36 
1-36 
1-35 
1-35 


Original Dec.  7,  1995. 

1  I  De&JS,  1995. 

Original Dec.  18.  1995. 

1  Dec.  21,  1995. 


Original 
1  


Dec.  18,  1995. 
Dec.  21,  1995. 


1-35  I  Original  i  Dec.  18,  1995. 
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Document  No. 

Total  Pages:  35 
No.  14RF-21-61-A75 « 

Total  Pages:  35 
No   14SF-61-A95 

Total  Pages:  37 
No.  14SF-61-A95 

Total  Pages:  37 
No.  6/5500/F-61-A43  

Total  Pages:  35 
No.  6/5500/F-61-A43  

Total  Pages:  35 
No.  14RF-9-61-A94 

Total  Pages:  80 

No.  14RF-1&-61-A53 

Total  Pages:  77 
No.  14RF-21-61-A72 

Total  Pages:  77 
No.  14SF-61-A92 

Total  Pages:  79 
No.  6/5500/F-61-A39  

Total  Pages:  77 


Revision 


Date 


Dec.  21,  1995. 
Dec.  18,  1995. 
Dec.  21,  1995. 
Dec.  18,  1995. 
Dec.  21,  1995. 
Mar.  6,  1996. 
Mar.  6.  1996. 
Mar.  6,  1996. 
Mar.  6.  1996. 
Mar.  6,  1996. 


The  incornoration  by  reference  of  Hamilton 
Standard  Alert  Senice  Bulletin.s  (ASB's):  No 
14RF-9-«l-A91,  No.  14RF-19-61-A55,  No. 
14RF-21-61-A73.  No   14SF-61-A93. and 
No.  6/5500/F-^l-.A41,  all  dated  December  7, 
1995.  and  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91.  Revision  1.  No   14RF-19- 
61-A55.  Revision  1.  No.  14RF-21-61-A73, 
and  Revision  1,  No.  14SF-61-A93.  all  dated 
December  15.  1995.  and  No.  6/5500/F-61- 
A41,  Revision  1.  dated  Dei;ember  18.  1995: 
and  Hamilton  Standard  ASB's  No.  14RF-9- 
61-A95,  No.  14RF-19-61-A57.  No.  14KF- 
21-bl-A75,  No.  14SF-61-A95.  and  No.  6/ 
5500'F-61-A43.  all  dated  December  18. 
1995,  and  Hamilton  Standard  ASB's  No. 
14RF-9-61-A95,  Revision  1.  No.  14RF-19- 
61-A57.  Revision  1.  No   14RF-21-61-A75. 
Revision  1.  No.  14SF-61-A95,  Revision  1, 
and  No.  6/5500/F-61-.A.43,  Revision  1,  all 
dated  December  21,  1995.  was  previously 
approved  by  the  Director  of  the  Federal 
Register  as  of  lanuary  9.  1996,  (61  FR  617) 
For  those  documents  not  previously 
approved  for  incorporation  by  reference,  the 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  L)  S,C.  5521a)  and  1  CTR 
part  51  for  those  documents  not  previously 
approved.  Copies  may  be  obtained  from 
Hamilton  Standard,  One  Hamilton  Road. 
Windsor  Locks.  CT  06096-1010;  telephone 
(203)  654-6876.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 

ix:. 

(x)  This  amendment  becomes  effective  on 
May  9.  1996. 

Issued  in  Burlington,  Massachusetts,  on 
April  16, 1996. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  96-9806  Filed  4-23-96;  8:45  am) 
BILUNG  COOC  4aiO-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  95-AQL-17] 

Establishment  of  Class  E  Airspace; 
Hettinger,  ND 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 


SUMMARY:  This  corrective  action  changes 
the  effective  date  for  the  establishment 
of  Class  E  airspace  at  Hettinger,  ND. 
This  delay  is  necessary  so  that  the 
charting  dates  of  the  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
and  the  Class  E  airspace  area  coincide. 
EFFECTIVE  DATE:  The  effective  date  of 
0901  UTC,  April  25.  1996,  is  delayed  to 
0901  UTC,  June  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Salmon,  Air  Traffic  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7459. 

SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Docket  no.  95-AGL-17, 
published  in  the  Federal  Register  on 
March  18,  1996,  (53  FR  10886) 
establishes  Class  E  airspace  at  Hettinger, 
ND.  The  development  of  the  new  GPS 
SLAP  made  this  action  necessary.  This 
action  was  originally  to  become 
effective  on  April  25, 1996.  The 
effective  date  of  this  action  has  been 
delayed  until  June  20, 1996  so  that  it 
coincides  with  the  charting  date  of  the 
new  GPS  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a  ■ 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Delay  of  EflTectlTe  Date 

The  effective  date  on  Airspace  Docket 
No.  95-AGL-17  is  hereby  delayed  from 
April  25, 1996,  to  June  20, 1996. 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

Issued  in  Des  Plaines,  Illinois  on  April  4, 
1996. 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 
|FR  Doc.  96-9998  Filed  4-23-96;  8:45  am) 

BILUNO  COOC  4t10-13-« 
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14  CFR  Part  71 

[Airspace  Docket  No.  d5-AEA-05] 

Establishment  of  Class  E  Airspace; 
Clarksvllle,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule, 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Clarksville.  VA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  4  at  Marks  Municipal  Airport  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Marks  Municipal  Airport. 
EFFECTIVE  DATE:  0901  UTC,  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frances  T.  Jordan,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  Air  Traffic  Division,  Eastern 
Region,  Federal  Aviation 
Administration,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport. 
Jamaica,  New  York  11430,  telephone: 
(718)553-4521. 

SUPPLEMENTARY  INFORMATION: 
History 

On  December  18,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  a  Class  E 
airspace  area  at  Marks  Municipal 
Airport.  Clarksville,  VA  (60  FR  61668). 
The  development  of  a  GPS  SLAP  at 
Marks  Municipal  Airport  has  made  this 
action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C,  dated 
August  17.  1995.  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  Clarksville,  VA.  The 
development  of  a  GPS  SLAP  at  Marks 
Municipal  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 


airspace  for  aircraft  executing  the  GP5 
RWY  4  SIAP  at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(xiy  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  LXDT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  19/9):  and  (3) 
does  not  warrant  prep>aration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49 U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AEA  VA  ES  Clarksville.  VA  [New] 

Marks  Municipal  Airport,  VA 

(Lat.  36°35'45"  N.  Long.  78°33'37"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Marks  Municipal  Airport  excluding  that 
portion  within  the  Chase  City  Municipal 
Airport  700  foot  Class  E  Airspace  Area. 
***** 

Issued  in  Jamaica.  New  York  on  March  22 
1996. 

|ohn  S.  Walker. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
|FR  Iloc.  96-10005  Filed  4-23-96:  8:45  am! 
BILUNG  COOC  4»10-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ACE-l] 

Revocation  of  Class  E  AirsfMce;  Lake 
Winnebago,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
E  airspace  area  at  Lake  Winnebago,  MO. 
On  June  9,  1995,  the  Lake  Wmnebago 
Airport  closed  and  Class  E  airspace  at 
this  location  is  no  longer  necessary 

EFFECTIVE  DATES:  0901  UTC.  April  25. 
1996. 

FOR  FURTHER  HUFORMATtON  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Air  Traffic  Operations  Branch.  ACE- 
530C,  Federal  Aviation  Administration, 
601  East  12th  Street.  Kansas  City. 
Missouri  64106;  telephone:  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATKM: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  the  Class  E  airspace 
area  at  Lake  Winnebago.  MO.  The  ¥.\A 
is  removing  this  airspace  area  as  a  result 
of  the  closure  of  the  Lake  Winnebago 
Municipal  Airport  on  jime  9.  1995 
Class  E  airspace  is  no  longer  needea  ot 
this  location.  Accordingly,  sincp  the 
action  revokes  controlled  airspace  and 
returns  that  airspace  to  the  users,  notice 
and  public  procedure  under  5  U.S.C 
553(b)  are  unnecessary 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  ''1 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g);  4010?  401i:<, 
40120;  E  O  10854:  24  FR  9565.  3  CFR.  19S9- 
1963  Comp..  p  389;  14  CFR  11.69 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C.  .Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effiK:tive 
Septemtier  16,  1995.  is  amended  as 
follows: 
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Paragraph  6005     Class  E  airspace  areas 
extending  from  700  fetft  or  more  above  the 
surface  of  the  earth. 


ACE  MO  E5  Lake  Winnebago.  MO 
(Removed) 

•         •         «         *         • 

Issued  in  Kansas  City.  MO.  on  February  18, 
1996 

Herman  I.  Lyons,  |r.. 

Managf-r.  Air  Traffic  Division,  Central  Region. 
|FR  Doc  96-10006  Filed  4-23-96;  8:45  am) 
aitUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspac*  Docket  No.  95-AEA-06] 

EstalJilshment  of  Class  E  Airspace; 
StevenaviUe,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  establishes  Class 
E  airspace  at  Stevensville.  .VTO.  The  , 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SlAP)  to  Runway 
(RWY)  n  at  Bay  Bridge  Airport  has 
made  this  action  neces,sar\-  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
InsL-ument  Flight  Rules  (IFR)  operations 
at  Bav  Bridge  Airport. 
EFFECTIVE  DATE:  0901  UTC,  June  20, 
1996 

FOR  FURTHER  INF0RMAT:0N  CONTACT: 
Mr  Frances  T.  Jordan.,  Airspace 
Specialist.  System  Management  Branch. 
AEA-530  Air  Traffic  Division,  Eastern 
Region.  Federal  Aviation 
Administration.  Federal  Building  #111. 
John  F  Kennedy  International  Airport, 
lainaira,  New  York  11430,  telephone: 
(71HI 553-i521. 

SUPPLEMENTARY  INFORMATION; 

History 

On  December  13,  1995.  the  FAA 
proposed  to  amend  part  1 7  of  the 
Federal  Aviation  Reguldtions  (14  CFR 
part  71)  by  establishing  a  Class  E 
airspate  area  at  Bay  Bridge  Airport, 
Stevensville,  MD  [60  FR  65044).  The 
development  of  a  GPS  SLAP  at  Bay 
Bridge  Airport  has  made  tliis  action 
necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaJdng 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  ronmients  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C,  dated 
August  17. 1995.  and  effective 


September  16. 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71]  establishes  a  Class  E  airspace 
area  at  Stevensville,  MD.  The 
development  of  a  GPS  SLAP  at  Bay 
Bridge  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
RWY  11  SLAP  at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  numt)er  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  4010.3,  40113, 
40120,  EG.  10854,  24  FR  QSe.-i.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administj-ation  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995  and  effective 
September  16,  1995.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  ES  Stevensville,  MD  [New] 

Bav  Bridge  Airport.  MD 

(Ut.  38''58'35"N,  Long.  76°19'47"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-inile  radius 
of  Bay  Bridge  Airport. 

*  •         *  •  * 

Issued  in  Jamaica.  New  York  on  March  22. 
1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
(FR  Doc.  96-10013  Filed  4-23-96;  8:45  am) 

MLUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9&-AWP-14] 

Establishment  of  Class  E  Airspace; 
Auburn,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Auburn.  CA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Sttuidard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(RWY)  7  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Auburn  Municipal  Airport,  Auburn, 
CA. 

EFFECTIVE  DATE:  0901  UTC  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck.  Airspace  Specialist, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawmdale,  California  90261, 
telephone  (310)  725-fi556. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  26. 1996,  the  FAA 
•  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  a  Class  E 
airspace  area  at  Auburn.  CA  (61  FR 
7079). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17. 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  this  Order. 


The  Rule 

This  amendment  to  part  71  of  tlie 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E- airspace 
area  at  Auburn,  CA.  The  development  of 
a  GPS  SLAP  to  RWY  7  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  RWY  7  SIAP  at  Auburn 
Municipal  Airport,  Auburn,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034:  Febniary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AWPCAE5    Auburn,  CA  [New] 

Auburn  Municipal  Airport,  CA 
(Lat.  38''57'10"N,  long.  121°04'55"W). 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  4.3-mile 
radius  of  the  Auburn  Municipal  Airport  and 


within  4.3  miles  each  side  of  the  291°  bearing 
from  Auburn  Municipal  Airport,  extending 
from  the  4.3-miie  radius  to  5.6  miles 
northwest  of  the  Auburn  Municipal  Airport. 

***** 

Issued  in  Los  Angeles.  California,  on 
March  29. 1996. 
fames  H.  Snow, 

Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
IFR  Doc.  96-10000  Filed  4-23-96;  8:45  am| 
BH.UNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-AQL-19] 

Modification  of  Class  E  Airspace;  Rice 
Lake,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E5 
airspace  to  accommodate  a  Very  High 
Frequency  Omnidirectional  Range 
( VOR)  for  runway  1 9  approach  and  a 
Nondirectional  Radio  Beacon  (NDB)  for 
runway  1/19  approach  at  Rice  Lake 
Regional — Carls'  Field  Airport.  Rice 
Lake,  Wl.  Controlled  airspace  extending 
upward  from  700  to  1,200  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 

EFFECTIVE  DATE:  0901  UTC.  August  15, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Salmon,  Air  Traffic  Di\ision, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24, 1995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Class  E5  at  Rice 
Lake  Regional — Carl's  Field  Airport. 
Rice  Lake.  Wl  (60  FR  58022).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1,200  feet 
AGL  for  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  em'oute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received.  Class  E5  airspace 
designations  for  airspace  areas 
extending  upward  frxim  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995. 
and  effective  September  16. 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E5  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  to 
accommodate  a  Very  High  Frequency 
Omnidirectional  Range  (VOR)  foi 
runway  19  approach  and  a 
Nondirectional  Radio  Beacon  (NDB)  for 
runway  1/1 9  approach  at  Rice  Lake 
Regional — Carl's  Field  Airport.  Rice 
Lake.  Wl.  CrntroUed  airspace  extending 
upward  &x)m  700  to  1.200  feet  AGL  is 
needed  for. aircraft  executing  the 
approach.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabUng  pilots  to  circumnaxigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 

The  FAA  has  determined  that  ihis 
regulation  only  involves  an  establishei 
body  of  teciinical  regulations  for  which 
frequent  and  routine  amendments,  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulator)  action 
under  Executive  Order  12866.  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034"  February  26,  1979);  and  !3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
imjjact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  xule  will  not  have 
a  significant  econoi^ic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigational  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C  106(g),  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p  389:  14  CFR  11.69 
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§711    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Ad  minist ration  Order  7400. 9C,  Airspace 
Desi^,nations  and  Reporting  Points, 
dated  Augu.st  17,  1995,  and  effective 
S'^ptember  16,  1995.  is  amended  as 
foUows 

Paruf^raph  6005     The  Class  E  uirspacv  area's 
extending  upward  from  700  /**(  or  morf 
above  the  surface  of  the  tanh 
***** 

AGL  WI  E5     Rice  Lake,  WI  [Revised] 

Ri(  e  Lake  R(!gional — Carl's  Field  .Airport.  WI 
[Lut.  45°2S  14"  N,  long.  9r46-25'  VV). 

That  airspiCR  extending  upw,ird  fn)rn  700 
feet  above  the  surface  with. a  a  7-milt  radius 
of  the  Ric.c  Lake  Regional — Claris  Field 
.\irport,  excluding  that  airspace  within  the 
Cumberland,  WL  E5  airspace  area, 
***** 

Issued  in  Des  PlHines,  Uiinois  on  March  27, 

Maureeu  Wioods, 

Acting  Manager.  Air  Tniffic  Division 

[FR  Doc.  96-9997  F  i!ed  4-2.3-96;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  9&-AEA-07] 

Amendment  to  Class  E  Airspace; 
Elkins,  WV 

AGENCY:  Federal  Avi.-ifion 
Adiiiinistration  (FAA).  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  at  Elkins,  WV,  to 
accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  tSI*\Pj  lo  Runway 
(RWY)  23  at  Elkins-Kandolph  County- 
Jennings  Randolph  Field  .Mrport. 
Additional  controlled  airspace 
extending  upward  from  700  fet^t  above 
the  surface  is  needed  to  accommodate 
this  SIAP  and  for  instrument  flight  rules 
(IFRj  operations  at  the  airport. 
EFFECTIVE  DATE:  0901  I.iTC,  June  20, 
199e. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frances  T.  Jordan.,  Airspace  System 
Management  Branch,  AE,\-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration.  Federal 
Building  «111.  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  114:^0,  telephone  (718)  5.53-4521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  1 .  ]  995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  Class  E  airspace 


at  Elkins.  WV  (60  FR  61669).  This  action 
will  provide  adequate  Class  E  airspace 
for  IFR  operations  at  Elkins-Randolph 
County-Jennings  Randolph  Field 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400,9C.  dated 
August  17,  1995,  and  effective 
September  16,  1995.  which  is 
incorporated  by  reference  in  14  CFR 
711.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order, 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modified  Class  E  airspace  area 
at  Elkins,  WV,  to  accommodate  a  GPS 
RWY  23  SIAP  and  for  IFR  operations  at 
Elkins-Randolph  County-Jennings 
Randolph  field  Airport. 

The  F/VA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  10034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  if 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C  106(g),  40103.  40113, 
40120  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Gimp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  WV  35    ElkiiM.  WV  [Revised] 

Elkins-Randoiph  County-Jennings  Randolph 
Field  .Airport 
(Lat.  38°53'22"  N.  Long.  ra-Sl^fi"  W). 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  11-mile  radius 
of  Elkins-Randolph  County-Jennings 
Randolph  Field  Airport.    . 

***** 

Issued  in  Jamaica,  New  York  an  .March  22. 
1996. 

lohn  S  Walker. 

Manager.  Air  Traffic  Division.  Eastern  Region. 
(FR  Doc.  96-10001  Filed  4-23-96;  8;45  amj 
BILLING  CODE  4910-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  94-ANM-25] 

Reconfiguration  of  Restricted  Area  R- 
6714,  Yakima  Firing  Center; 
Washington 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  restructures 
restricted  airspace  at  Yakima  Firing 
Center,  WA.  Currently,  Restricted  Area 
R-6714  is  composed  of  five  subareas:  R- 
6714A.  R-6714B,  R-6714C,  R-6714D, 
and  R-6714E.  This  rule  decreases  the 
size  of  areas  R-6714A,  R-6714C,  and  R- 
6714D  by  deleting  the  restricted 
airspace  west  of  Interstate  Highway  82, 
and  the  airspace  south  of  the  Yakima 
Firing  Center  property  boundary.  The 
remainder  of  R-6714A  and  R-6714E  are 
redesigned,  with  three  new  subareas 
established:  R-6714F,  R-6714G,  and  R- 
6714H,  to  facilitate  the  release  of 
portions  of  the  restricted  area  for  public 
access.  A  portion'of  R-6714G,  and  all  of 
R-6714H.  consisting  of  new  restricted 
airspace,  are  established.  These  changes 
are  the  result  of  a  Department  of  Army 
review  of  their  overall  training  and 
operational  requirements 

EFFECTIVE  DATE:  0901  UTC.  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Pules  Division. 
A 1 A-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 


Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202J  267-3075. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  1.  1995,  the  FAA  proposed  to 
amend  part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  part  73)  to 
restructure  Restricted  Area  R-6714. 
Yakima  Firing  Center.  WA.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  After  further 
consideration,  it  was  determined  that 
the  time  of  designation  lor  R-6714A 
would  not  be  amended  as  proposed.  The 
time  of  designation  would  remain  as 
intermittent  by  NOT.\M.  Except  for  the 
change  to  the  time  of  designation  and 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Section  73.67  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400. 8C  dated  June  29, 
1995 

The  Rule 

This  amendment  to  part  7i  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  73)  restructures  Restricted  Area  R- 
6714,  Yakima  Firing  Center,  WA.  The 
Department  of  Army  has  performed  a 
review  of  overall  training  and 
operational  requirements  and  has 
requested  changes  in  the  Yakima  Firing 
Center  restricted  airspace  to 
accommodate  changes  in  its  training 
tactics. 

The  revised  restricted  areas  support 
the  firing  of  long-range  weapons  into 
existing  impact  areas.  No  additional 
impact  areas  are  established  and  there  is 
no  change  in  the  types  of  activities 
currently  conducted  in  the  R-6714 
complex.  In  order  to  achieve  training 
and  operational  requirements,  it  was 
necessary  to  redesign  R-6714A,  R- 
6714B,  R-6714C.  R-6714D,  and  R- 
6714E.  R-6714E  is  a  high  altitude 
subdivision  that  overlies  the  current 
restricted  airspace  configuration.  The 
current  subareas  R-6714A,  R-6714C. 
and  R-6714D,  are  being  decreased  in 
size.  Three  new  subareas  are 
established:  R-6714F.  R-6714G.  and  R- 
6714H.  R-6714F  is  formed  from 
airspace  currently  in  the  northwest  end 
of  the  existing  R-^714A.  The  purpose  of 
the  "F"  area  subdivision  is  to  facilitate 
the  release  of  restricted  airspace  to 
accommodate  the  VOR  and  GPS-A 
instrument  approaches  at  Bowers  Field. 
EUenburg.  WA,  R-6714F  will  be 


activated  approximately  30  days  per 
year  thus  reducing  the  impact  on 
instrument  approach  procedures  at 
Bowers  Field,  R-6714G  is  established 
from  a  combination  of  airspace 
comprising  the  northern  tip  of  the 
existing  R-6714A,  and  the  designation 
of  new  restricted  airspace.  R-6714H 
consists  totally  of  new  restricted 
airspace  to  the  north  of  the  existing  R- 
671 4 A  boundary.  The  redesigned  high 
altitude  subdivision,  R-6714E.  will 
overlie  all  subcu-eas  except  the  new  R- 
671 4H.  Under  this  rule,  existing 
rpstricted  airspace  outside  the  Yakima 
Firing  Center  boundary  is  deleted, 
including  all  restricted  airspace  west  of 
Interstate  Highway  82,  and  airspace 
south  of  the  Yakima  Firing  Center 
boundary.  Restricted  airspace  is 
expanded  to  the  north  of  the  current 
complex  boundar)'  by  establishing  R- 
6714G  and  R-6714H.  The  expanded 
area  consists  of  approximately  58,340 
acres  of  .Army-owned  land  and  6.630 
arrcs  erf  Bureau  of  Land  .Management 
(BLM)  land.  The  BLM  Wenzichee 
Resource  Office  has  transferred  control 
of  the  affected  BLM  land  in  R-6714H 
and  R-6714G  to  the  Army  for  militarv' 
activities  in  accordance  with  43  CFR 
8364.1(a).  In  addition,  the  internal 
boundaries  of  R-6714A,  R-6714B.  R- 
b714C.  and  R-6714D  are  also  redesigned 
to  accommodate  the  requirements  of  the 
L'  S  Army 

The  new  R-6714  configuration  allows 
the  activation  of  all  or  selected  portions 
of  the  restricted  area  on  an  as  needed 
basis,  thus  decreasing  the  burden  on 
nonparticipating  aircraft  that  no.'-mally 
circumnavigate  the  restricted  areas 
when  they  are  in  use.  The  activities 
presently  being  conducted  in  the 
Yakima  Firing  Center  complex,  as  well 
as  thf-  time  of  designation,  and 
designated  altitudes  remain  the  same. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  ihem  operationally 
current,  it.  therefore — (1)  is  not  a 
"significant  regulatory'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979).  and  (3) 
does  not  warrant  preparation  of  a 
reguiatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act. 


Environmental  Review 

The  Airfield  Commander.  Yakima 
Firing  Center,  and  the  Environmental 
Resources  Branch,  Environmental  and 
Natural  Resources  Division.  Directorate 
of  Engineering  and  Housing,  Fort  Lewis, 
Washington,  performed  an 
environmental  assessment  (EA)  and 
issued  a  finding  of  no  significant  impact 
(FONSI).  The  FAA  adopts  the  US 
.^rmy  EA/FONSI  on  the  basis  oi  the 
conclusions  contained  in  the  ILh. 

Use  of  the  subject  area,  as  proposed, 
is  consistent  with  existing  national 
environmental  policies  and  objectives  as 
set  forth  in  Section  101(a)  of  the 
National  Environmental  Polic\  .\c\ 
(.NEPA)  and  would  not  significantly 
affect  the  quality  of  the  human 
environment  or  otherwise  include  an\ 
condition  requiring  consultation 
pursuant  to  Section  102(2)(cJ  of  NEP.A. 

List  of  Subjects  in  14  CFR  Part  73 

.■\irspace.  Navigation  (air) 
.\doption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  4-4  U  SC   106(gl.  40103   40113 
40120,  E.O'  10854.  24  FR  9565  3  CFK.  1959- 
1963  Comp..  p  389  14  CFR  11.69 

§73.67    [Amended] 

2.  Section  73.67  is  amended  as 
follows: 

R-6714A  Yakima.  WA  j.^mended! 

By  removing  the  present  boundaries 
and  altitudes  and  substituting  the 
following: 

Boundaries  Beginning  at  lat. 
46°51'15"N..  long.  1 19"5-'57'W..  thence 
south  along  the  west  edge  of  the 
Columbia  River  to  lat   46=42'28"N.. 
long  119°5819'W.:  to  lat.  46''35r,4"N,. 
long.  120°02  50"W.;  to  lat  46'"!7'30"N  . 
long   120'20'26' \V  ;  to  lat   46=38  29"N.. 
long.  120°20'25  W'  ;  to  lat  4G''38  5y"N  . 
long.  120'2213"W  :  to  lat.  46'=42  19'N.. 
long.  120''2612'  W,:  then  north  along 
the  east  side  of  Interstate  Highwa\  82  to 
lat.  46°47'49  N  ,  long   120^21  19  \V..  to 
lat,  46''51'09"N.,  long.  120'0902"W.; 
thence  to  point  of  beginning 

Designated  altitudes  Surface  to  but 
not  including  29.000  feet  MSL. 

R-6714B  Yakima.  W  A  [Amended] 

Bv  removing  the  pn^sent  boundaries 
and  altitudes  and  subsiituting  the 
following: 

Boundaries  Beginning  at  lat. 
46°42'28  N..  long   119°58'19 "W  :  then 
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to  lat 
to  lat. 
to  lat. 
to  lat. 
to  lat. 
thence 


south  along  the  west  edge  of  the 
Columbia  River  to  lat.  46''38'59"N., 
long.  119°56'09'VV.:  to  lat.  46''38'08"N.. 
long.  n9°5613"W.:  to  lat.  46°38'08"N., 
long.  119°55'04"VV  ;  to  lat   46°33'55'N., 
long.  119\53'04'W.;  to  lat.  46''35'04"N., 
long.  120''02  50' W.,  thence  to  point  of 
beginning. 

Designated  altitudes.  Surface  to  but 
not  including  29,000  feet  MSL. 

R-6714C  Yakima.  VVA  [Amended] 

By  removing  the  present  boundaries 
and  altitudes  and  substituting  the 
following; 

Boundaries.  Beginning  at  lat. 
46°33'55"N.,  long.  119"'''55'04"VV. 
46°32'50"N..  long.  119°55'04"VV. 
46''32'50"N..  long.  120''04'2.5"W. 
46°37'03"N.,  long.  120°20'26"W. 
46''37'50'N.,  long.  t20°20'26"VV. 
46°35  04'N..  long.  120°02'50"W. 
to  point  of  beginning. 

Designated  altitudes.  Surface  to  but 
not  including  29.0U0  feet  MSL. 

R-6714D  Yakima.  VVA  (Amended) 

By  removing  the  present  boundaries 
and  altitudes  and  substituting  the 
following: 

Boundaries.  Beginning  at  lat 
46°38'59"N.,  long.  120°22'13"W, 
46°38'59"N..  long.  120°23'45"W, 
46'=40'34  "N.,  long.  120''26'39"W 
46°42'19"N..  long.  120°26'12"\V 
to  point  of  beginning. 

Designated  altitudes.  Surface  to  but 
not  including  29,000  feet  MSL. 

R-6714E  Yakima,  WA  lAmendedl 

By  removing  the  present  boundaries 
and  altitudes  and  substituting  the 
following: 

Boundaries.  Beginning  at  lat 
46°51'1.t"N,,  long.  119°.=)7'57"W.;  thence 
south  along  the  west  side  of  the 
Columbia  River  to  lat.  46°42'28"N., 
long.  119°5H'19"\V.;  thence  south  along 
the  west  side  of  the  Columbia  River  to 
lat.  4R°38  59"N,,  long.  119''5609"VV.:  to 
lat.  46°38  08"N.,  long.  119°56'13"VV.;  to 
lat.  46°3808"N.,  long.  119°.5,5'04"\V. 
lat.  46=33  55"N.,  long.  119°55'04"VV, 
lat.  4f)'33'19"N.,  long.  119°.55'04"VV, 
lat.  4R°32',S0"N.,  long.  119°5504"W, 

long. 

long. 

long. 

long. 

long 

long. 

long. 

long. 

thence  north  along  the  eiist  side  of 
Interstate  Highwav  82  to  lat. 
46°4749'N.,  long.  120°2ri9"\V.,  thence 
north  along  the  east  side  of  Interstate 
Highwav  82  to  lot   4b'493,^)  'N.,  long, 
120  21  38  \V.,  to  lat.  46''51'09"N.,  long. 


to  lat. 
to  lat. 
to  lat. 
thence 


lat.  4f>°32  50'  N. 
lat.  46°3703"N. 
lat.  46\37'5U"N. 
lat.  46°3a'29"N., 
lat  4fi°38'.59"N. 
lat,  46°38  59'N. 
lat.  46°40  34"N, 
lat,  46°42'19"N. 


120''04'25"VV 
120°20'26"VV 
120°20'26"VV 
120''20'25"VV 
120°22'13"VV 
120°23'45"VV.;  to 
120°26'39"\V.;  to 
120°2R'12'\V.; 


to 
to 
to 
to 
to 
to 
to 
to 
to 


120^2r38"W.:  to  lat.  46°51'09"N.,  long. 
120'16'34  'W.;  to  lat.  46°54'29"N.,  long. 
120''1.S'04"W.;  lo  point  of  beginning. 

Designated  altitudes.  29,000  feet  MSL 
to  but  not  including  55.000  feet  MSL. 

R-6714F  Yakima.  WA  (New) 

Boundaries.  Beginning  at  lat. 
46°47'49"N..  long.  120''21'19"W,;  thence 
north  along  the  east  side  of  Interstate 
Highwav  82  to  lat.  46''49'35"N..  long. 
120°2r38"VV.;  to  lat.  46''51'09"N..  long. 
120°21'38"W.:  to  lat.  46°51'09"N..  long. 
120°09'02  W;  thence  to  point  of 
beginning. 

Designated  altitudes.  Surface  to 
29.000  feet  MSL. 

Time  of  designation.  Intermittent  by 
NOT  AM. 

Controlling  agency.  FAA,  Seattle 
ARTCC. 

Using  agency.  US,  Army, 
Commanding  General.  Fort  Lewis,  WA, 

R-6714G  Yakima,  WA  [New] 

Boundaries.  Beginning  at  lat. 
46°5r09'N.,  long.  120°16'34"W.;  to  lat. 
46°54'29"N..  long,  120»15'04"W,;  to  lat. 
46°5ri5"N.,  long.  n9°57'57"VV.;  to  lat. 
46°51'09'N.,  long.  120°08'54"W.;  thence 
to  point  of  beginning. 

Designated  altitudes.  Surface  to  but 
not  including  29.000  feet  MSL. 

Time  of  designation.  Intermittent  by 
NOT  AM. 

Controlling  agency.  FAA.  Seattle 
ARTCC. 

Using  agency.  U.S.  Army, 
Commanding  General.  Fort  Lewis,  WA. 

R-6714H  Yakima.  VVA  (New) 

Boundaries.  Beginning  at  lat. 
46°54'58"N..  long,  120°00'33"W.: 
excluding  that  airspace  within  a  1.5- 
mile  radius  of  the  Vantage  Airport  to  lat. 
46''54'39"N.,  long.  119''59'31"W.:  thence 
south  along  the  west  side  of  the 
VVanpaum  Road  to  lat.  46°51'15"N,. 
long.  119''57'57"W,;  to  lat.  46°54'29"N., 
long.  120''15'04"W,;  to  lat.  46°55'20"N.. 
long.  120°15'04"W.,  thence  to  point  of 
beginning. 

Designated  altitudes.  Surface  to  but 
not  including  5,500  feet  MSL. 

Time  of  designation.  Intermittent  by 
NOT  AM. 

Controlling  agency.  FAA,  Seattle 
ARTCC. 

Using  agency.  U.S.  Army. 
Commanding  General.  Fort  Lewis.  WA. 

Issued  in  Washington.  DC.  on  April  11. 

Harold  W.  Becker, 

Acting  Profirain  Director  for  Air  Traffic 
Airspace  Management. 
|FK  Doc  96-9999  Filed  4-23-96;  8:45  am] 
BILLING  CODE  4«10-1»-P 


14CFRPart95 

[Docket  No.  28526;  AmdL  No.  395] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC.  April  25. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW,.  Washington.  D.C.  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
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close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 


26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  95 

Airspace.  Navigation  (air). 


Issued  in  Washington,  DC.  on  March  29, 
1996. 
Thomas  C.  Accardi. 

Director,  Flight  Standards  Seni(  e 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  95)  is 
amended  as  follows  effective  at  0901 
LTC. 

1  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authoritv:  49  L'.S.C.  4010.3.  40113  and;  49 
use  106(g)  (Revised  Pub,  L,  97-449, 
January  12.  1983);  and  14  CFR  11  49!b)l2) 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

[Amendnient  395  Effective  Date.  April  25,  1996] 


From 


To 


MEA 


§  95.6004  VOR  Federal  Airway  4  Is  Amended  To  Read  in  Pari 

Downs,  KY  FIX  •2300-MOCA  Louisville.  KY  VORTAC   

§95.6007  VOR  Federal  Airway  7  Is  Amended  To  Read  in  Part 
Menominee.  Ml  VOR/DME  •3000-MOCA  Marquette,  Ml  VOR/DME  

§95.6133  VOR  Federal  Airway  133  Is  Amended  To  Read  in  Part 
Uu^r,  Ml  FIX  •3000-MOCA  Marquette,  Ml  VOR/DME  

§95.6224  VOR  Federal  Airway  224  Is  Amended  To  Read  In  Part 
Marquette.  Ml  VOR/DME  •2800-MOCA  Eston,  Ml  FIX  

§95.6316  VOR  Federal  Ainway  316  Is  Amended  to  Read  in  Part 

Hermy,  Ml  FIX  *3100-MOCA Marquette,  Ml  VOR/DME  

Marquette.  Ml  VOR/DME  •2800-MOCA Traen.  Ml  FIX  

§95.6341  VOR  Federal  Airway  341  Is  Amended  To  Read  in  Part 
Iron  Mountain,  Ml  VORTAC  'SOOO-MOCA Marquette,  Ml  VOR'DME  


•2600 

•3600 

•6000 

•6000 

•3600 
'6000 

•3600 


From 


To 


MEA         MAA 


Sautt  Ste  Marie,  Ml  VORTAC 


§95.7588  Jet  Route  No.  588  Is  Amended  To  Read  in  Part 

U.S.  Canadian  Border 25000      45000 


§95.8(X)3  VOR  FEDERAL  Airways  Changeover  Points 


Ainivay  segment 


From 


To 


V-133  is  amended  to  read  in  part: 
Escanaba.  Ml  VORTAC  


Marquette,  Ml  VOR/DME 


Changeover  points 


Distance 


From 


20    Escanaba. 


IFR  Doc.  96-10003  Filed  4-23-96;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  95 

[Docket  No.  28525;  Amdt  No.  394] 

IFR  Altitudes;  Miscellar>eous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  fiight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
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System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  |.  Best,  Flight  Procedures 
Standards  Branch  (AFS-^20),  Technical 
Programs  Division.  Flight  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S\V.,  Washington,  D.C.  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  Lhangeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  anci 
free  of  frequency  interference  The 
reasons  and  circumstances  that  create 


the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It.  therefore — (1)  is  not  a  "'significant 
regulator^'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 


and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSubiects  in  14  CFR  Fart  95 

Airspace,  Navigation  (air). 

Issued  in  Washington.  D.C.  on  January  26, 
1996. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  40103.  40113.  and  49 
U.S.C.  106(g)  (Revised  Pub  L.  97-449, 
January  12. 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Point 

(Amendment  394  Effective  Date,  Fet)ruary  29,  1996) 


From 


To 


MEA 


§95.1001  Direct  Routes-U.S.  95.48  Green — Federal  Ainway  8  Is  Amended  To  Read  in  Part 

Dutch  HartXJf,  AK  NDB/DME ELFEE,  AK  NOB  NDB  


9000 


IFR  Doc.  96-10014  Filed  4-23-96;  8:45  am] 

B4LUNG  COOE  4«10-13-M 


14  CFR  Part  97 

[Docltet  No.  28528;  AmdL  No.  1722] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 


new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 


3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SL\P 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-8277. 


Federal  Register  /  Vol.  61,  No.  80  /  Wednesday,  April  24,  1996  /  Rules  and  Regulations       18067 


SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  pubfication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  tliese  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 


these  SLAPs  are  impracticable  and 
contrary  to  the  pubUc  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Proceduires  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington.  1X2.  on  April  5. 
1996 
Thomas  C.  Aocardi. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  LITC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120,  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97  JO,  97^,  97,27, 97.29, 97.31 ,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME. 
IDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*   *   'Effective  April  25.  1996 

Sioux  Citv,  lA,  Sioux  Gatewav,  VOR/D.ME 

RNAVRWY  17.  Orig 
Independence.  KS,  Independence  Muni.  NDB 

RWY  35,  Orig 


Independence.  KS.  lndep)endence  Muni.  ILS 

RWY  35.  Orig 
Independence.  KS.  Independence  Mum  NDB 

or  GPS  RWY  17.  Amdt  1 .  CANCELLED 
Independence.  KS.  Independence  Muni.  NDB 

or  GPS  RWY  35.  Amdt  8.  CANCELLED 
Kaiser/Lake  Ozark.  MO.  Lee  C.  Fine 

Memorial.  GPS  RWY  21 .  Orig  Victoria.  TX. 

Victoria  Regional.  ILS  RWY  12L.  Amdt  9 

•  *   'Effective  May  23.  1996 

Cambridge,  OH.  Cambridge  Muni.  LOC/DME 

RWY  22.  Orig 
Hamilton.  TX.  Hamilton  Muni.  NDB  RWY  36 

Amdt  1.  CANCELLED 
Hamilton.  TX,  Hamilton  Muni.  NDB  RWY  36. 

Orig 

•  *   'Effective  fune  20.  1996 

Auburn,  C\.  Auburn  Muni.  GPS  RWY'  7.  Orig 
Vacaville.  CA.  Nut  Tree,  GPS  RWY  20.  Orig 
Hailey.  ID.  Friedman  Memorial  GPS  RWY 

31.  Orig 
Abilene.  KS.  Abilene  Mum.  GPS  RWY'  35, 

Orig 
Winfield/ Arkansas  Cit\ .  KS.  Strolher  Field. 

GPS  RWY  35.  Orig 
Boston.  M.^.  General  Edward  LaMT«nce 

Logan  Inti,  ILS  RWY  27,  .\mdt  1 
Boston,  MA.  General  Edward  LawTence 

Logan  Intl.  ILS  RWY  33L,  Amdt  1 
Roosevelt.  LT.  Roosevelt  .Mum  GPS  RWY 

25.  Orig 
Tooele.  LT.  Bolinder  Field-Tooele  Valley 

GPS  RWY  16.  Orig 
Morrisville.  \T  MorrisviUe-Stowe  State.  GPS 

RWY  19.  Orig 

The  FAA  published  an  amendment  in 
Docket  No.  28447,  Amdt.  No  1707  to 
Part  97  of  the  Federal  Aviation 
Regulations.  Vol  61,  No.  23.  Page  3796, 
dated  Februarv'  2,  1996.  Section  97.23 
effective  Februar>'  29,  1996,  which  is 
amended  as  follows: 

Uke  Ozark  MO.  Lee  C  Fine  Memorial.  GPS 
RWY  21.  Orig  is  amended  to  read: 

Kaiser/Lake  Ozark.  MO.  Lee  C  Fine 
Memorial.  GPS  RWY  21.  Orig 

The  F  AA  published  an  amendment  in 
Docket  No.  28475.  Amdt.  No  1712  to 
Part  97  of  the  Federal  Aviation 
Regulations,  Vol  61,  FR  No  41,  Page 
7699,  dated  February'  29.  1996.  Section 
97.25  effective  April  25.  1996.  which  is 
amended  as  follows: 

Colorado  Springs.  CO.  Cirv  of  Colorado 
Springs  Muni.  GPS  RWY  35L.  Orig  is 
hereby  rescinded. 

The  FAA  published  an  amendment  in 
Docket  No.  28491,  Amdt.  No  1717  to 
Part  97  of  the  Federal  .Aviation 
Regulations,  Vol  61,  FR  No.  53,  Page 
10889,  dated  March  18,  1996,  Section 
97.27  effective  April  25,  1996,  which  is 
amended  as  follows; 

Independence.  KS.  Indep>endence  Muni.  NDB 
RWY  35.  Amdt  8.  CANCELLED  is  amended 
to  read. 

Independence.  KS,  Indef)endeuce  Mum.  NDB 
or  GPS  RW^'  35.  Amdt  8.  CANCELLED 
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The  FAA  published  an  amendment  in 
Docket  No.  28508.  Amdt.  No.  1718  to 
Part  97  of  the  Federal  Aviation 
Regulations,  Vol  61.  No.  62,  Page  14018. 
dated  March  29,  1996.  Section  97.27 
effective  April  25,  1996.  which  is 
amended  as  follows 

Independence,  KS,  Independence  Muni,  NDB 
RWY  17,  Amdt  1.  CANCELLED  is  amended 
to  read: 

Independence.  KS.  Independence  Muni.  NDB 
or  GPS  RWY  17.  ,\mdt.  CANCELLED 

IFR  Doc.  96-10015  Filed  4-23-96;  8;4.S  am] 
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14  CFR  Part  97 

[Dockat  No.  28527;  Amdt  No.  1721] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA1,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  .Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports  These  regulator^'  actions  are 
needed  because  of  changes  occurring  in 
the  National  ,\irspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  change*;  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports 
DATES:  An  effective  date  for  each  SIAP 
IS  specified  in  the  amendatnrv 
provisions. 

Incorporation  by  reference-approved 
bv  the  Director  of  the  Federal  Register 
on  December  31.  1980,  awd  reapproved 
as  of  January  1,  1982 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SVV., 
Washington,  DC  20591, 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located,  or 

3.  The  Flight  Inspection  .^rea  Office 
which  originated  the  SI.^P 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  S\V.. 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SL\Ps. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropnate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)  Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  5 1 .  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  F.\A  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 


to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  detennined  that  this 
regulation  onlylnvolves  and  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulator>'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports. 
Navigation  (Air). 

Issued  in  Washington,  IX  on  April  5, 1996. 
Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuemt  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 


Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows; 


Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97^,  97^,  97^,  97.31, 97.33, 
97.35    [Anwnded] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 


or  TACAN:  §97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*   •  *  Effective  Upon  Publication 


FDC  date 


03/21/96 

03/22/96 
03/22/96 

03/22/96 
03/25/96 

03/25/96 
03/25/96 
03/25/96 

03/25/96 
03/25/96 

03/26/96 

03/26/96 

03/26/96 
03/29/96 
03/29/96 
03/29/96 
03/29/96 
03/29/96 
03/29/96 
03/29/96 
04/02/96 
04/03/96 
04/03/96 


State 


CA 

FL 
FL 

OH 
lA 

lA 
lA 
KY 


OK 
OK 

TX 

TX 

TX 

IN 

NM 

NM 

OH 

OH 

OK 

UT 

LA 

OK 

.WY 


City 

Chico  

Melxxjme  

Mebourne  

Oxford 

Estherville 

Esttierville 

Estherville 

Louisville 

Boise  City 

Tulsa  

Dalhart 

Oalhart 

Mesquite 

Indianapolis  .. 

Ruldoso  

Ruidoso  

Chilticothe 

Chillicothe 

Ada 

Salt  Lake  City 

Leesville  

Pauls  Valley  . 
Sheridan  


Airport 


I  Chico  Muni 


I  Meltxxjrrw  IntI 
I  MeKxxjme  Intt 


Miami  University 
Estherville  Muni  . 


Estherville  Muni 

Estherville  Muni 

Louisville  InO-Standiford  Field 


Boise  City 
Tulsa  IntI .. 


Dalhart  Muni 
Dalhart  Muni 


Mesquite  Metro  

Greenwood  Muni 

Sierra  Blanca  Regional 
Sierra  Blanca  Regional 

Ross  County 

Ross  County 

Ada  Muni 

Salt  Lake  City  IntI 

Leesville  

Pauls  Valley  Muni  

Sheridan  Co  


FDC  No. 


SIAP 


FDC  6/1785 

FDC  6/1802 
FDC  6/1803 

FDC  6/1806 
FDC  6/1841 

FDC  6/1842 
FDC  6/1843 
FDC  6/1839 


FDC  5/1838 
FDC  6/1837 

FDC  5/1859 

FDC  6/1860 

FDC  6/1862 
FDC  6/1933 
FDC5'1934 
FDC  6/1 935 
FDC  6/1931 
FDC  5/1932 
FDC  6/1925 
FDC  5/1930 
FDC  6/1985 
FDC  5/2009 
FDC  6/2008 


VOR/t»(»E    Of   GPS   RWY    31 R 

ORIG... 
LOC  BC  RWY  27L  AMDT  8B.. 
VOR  or  GPS  RWY  27L  AMDT 

11  A... 
NDB  or  GPS  RWY  4  AMDT  9... 
VOR  or  GPS  RWY   16.  AMDT 

4... 
VOR  RWY  34.  AMDT  6... 
NDB  Of  GPS  RWY  34.  ORIG... 
NDB  or  GPS  RWY   29.   AMDT 

19... 
This  corrects  NOTAM  in  TL96-8. 
NDB  Of  GPS-A,  AMDT  1... 
ILS   RWY   36R,   AMDT  28;   !LS 

RWY  36R  CAT  II,  AMDT  28  .. 
VOR  Of  GPS  RWY   17,  AMDT 

12... 
VOR/DME    Of    GPS    RWY    34. 

AMDT  2... 
ILS  RWY  17,  ORIG.. 
NDB  or  GPS  RWY  1  AMDT  2A... 
LOC/DME  RWY  24  ORIG... 
NDB  RWY  24  AMDT  1... 
VOR  RWY  23  AMDT  3... 
NDB  RWY  23  AMDT  7... 
VOR/DME-A  ORIG... 
ILS/DME  RWY  34R  AMDT  1A... 
NDB  or  GPS  RWY  35  ORIG... 
NDB  RWY  35  ORIG... 
ILS/DME  RWY  32,  ORIG... 


[FR  Doc.  96-10016  Filed  4-23-96;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28534;  Amdt  No.  1723] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 


requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  EX:  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 


For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarter*  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Govenmient  Printing  Office, 
Washington.  EX:  20402. 
FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420).  Teclmical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  .Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATK3N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 


18070       Federal  Register  /  Vol.  61,  No.  80  /  Wednesday.  April  24.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  80  /  Wednesday.  April  24.  1996  /  Rules  and  Regulations      18071 


establishes,  amends.  susf)ends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U  S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR)  The  applicable  FAA  Forms  are 
identified  as  F.\A  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs.  thtir 
complex  nature,  and  the  need  for  a 
special  fonnat  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  .separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  cnteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedvue. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  prt>cedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-locahzer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  tlose  and  liumediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
arc  impracticable  and  contrary  tn  tht 
public  inteiesl  and,  where  applicable, 


that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  tnis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air), 

Issued  in  Washington.  DC  on  April  5, 1996. 
Thomas  C.  Accardi. 

Director.  Flight  Standards  Ser\'ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

U  97.23, 97.27,  97.33, 97.35    [AnMnded] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.27  NDB.  NDB/DME; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 

•   •   *  EffecUve  June  20.  1996 

WinfieldyArkansas  City.  KS,  Strother  Field, 

NDB  or  GPS  RWY  35.  Aradt  3A 

CANCELLED 
WinfieldyArkansas  City.  KS.  Strother  Field, 

NDB  RWY  35.  Aradt' 3A 
Farmingtoij.  MO.  Fanrington  Regional,  NDB 

or  GPS  RWY  2,  Amdt  2A  CANCELLED 
Famnington.  MO,  Farmington  Regional,  NDB 

RWY  2,  Amdt  2A 
Rooievelt.  I  IT,  Roosevelt  Muni.  RNAV  or 

GPS  RWY  25.  Amdt  lA  CANCELLED 
Roosevelt.  LT.  Rooseveil  Muni,  RNAV  RWY 

25.  .\mdt  lA 


Ren  ton,  WA,  Renton  Muni,  NDB  or  GPS 
RWY  15,  Amdt.  2  CANCELLED 

Renton.  WA,  Renton  Muni,  NDB  RWTi'  15, 
Amdt.  2 

(FR  Doc.  96-10017  Filed  4-23-96;  8:45  ami 
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Office  of  the  Secretary 

14  CFR  Part  221 

[Docket  No.  50355;  Notice  No.  12] 

RiN  2105-AC23 

Electronic  Filing  of  International  Airline 
Passenger  Rules  Tariffs 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  authorizes  airlines 
to  electronically  file  tariff  rules 
governing  availability  of  passenger  fares 
and  their  conditions  of  service,  subject 
to  certain  minimal  format  requirements. 
The  Department's  regulations  have 
permitted  the  electronic  filing  of 
passenger  fares  since  1989.  The 
Department  is  undertaking  this  action  in 
support  of  the  administration's 
campaign  to  reinvent  government  and  at 
the  request  of  tariff  publishing  agents  in 
order  to  extend  the  efficiencies  of 
electronic  data  transmission  and 
processing  to  the  filing  of  passenger 
niles  tariffs. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  April  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  A.  Shangraw  or  Mr.  John  H.  Klser, 
Office  of  the  Secretary,  Office  of 
International  Aviation,  Pricing  and 
Multilateral  Affairs  Division, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-2435. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  19.  1995.  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  authorize 
electronic  filing  of  airline  tariff  rules 
governing  international  passenger  fares 
and  the  general  conditions  of  service 
associated  with  their  use  (60  FR  26848). 
The  proposed  action  would  largely 
eliminate  the  filing  of  paper  tariff  rules, 
an  archaic  system  that  no  longer  meets 
the  data  transmission  and  processing 
requirements  of  the  industry  or  the 
Department.  In  addition,  it  will  save  the 
airline  industry  over  a  million  dollars  in 
tariff  submission,  printing  and 
distribution  costs  and  will  substantially 
reduce  the  Department's  review,  filing 
and  storage  expenses. 

The  Department's  regulations  have 
permitted  the  electronic  filing  of 


international  passenger  fare  levels  and 
associated  data  in  tariffs  since  1989,  as 
an  alternative  to  the  filing  of  pap>er  fares 
tariffs  (54  FR  2087.  January  19,  1989).' 
The  regulation,  contained  in  Subpart  W 
of  Fart  221,  established  a  number  of 
criteria  that  must  be  met  for  carriers  or 
their  agents  to  make  such  filings, 
including  a  signed  agreement  or 
agreements  providing  for  the 
maintenance  and  security  of  the  on-line 
tariR  database.  Approval  by  the 
Department  of  an  application  containing 
various  hardware  and  software  service 
commitments,  as  well  as  the  filer's 
proposed  format,  is  also  required. 

ATPCO.  a  publishing  agent  owned  by 
and  representing  a  number  of  .U.S.  and 
foreign  airlines,  was  initially  the  only 
entity  that  applied  for  authority  to  make 
electronic  fare  filings  under  the  rule.  In 
December  1989.  it  received  final 
approval  from  the  Department  to 
commence  official  electronic  filings.  On 
November  28.  1990.  ATPCO  filed  a 
petition  for  rulemaking  in  Docket  47288. 
requesting  the  amendment  of  Part  221  to 
permit  the  alternative  electronic  filing  of 
all  international  tariffs.  The  petition 
included  suggested  regulatory  changes 
to  accommodate  the  filing  of  passenger 
and  cargo  rules,  and  cargo  rates. 

In  February  1992.  the  Department 
permitted  ATPCO  to  begin  filing 
electronic  passenger  rules  that  apply  to 
specific  fare  types  on  an  unofficial  test 
basis.  The  official  fare  rules,  however, 
continue  to  be  filed  on  paper.  In 
addition,  ATPCO  has  not  completed 
development  of  electronic  formats  for 
general  passenger  ndes  relating  to 
conditions  of  carriage;  these  too, 
continue  to  be  filed  on  paper. 

By  a  Notice  of  Proposed  Rulemaking 
published  October  15, 1992,  in  Docket 
48385,  57  FR  47303,  the  Department 
proposed  extensive  revisions  to  Part  221 
to  permit  the  electronic  filing  of  all 
international  tariffs.  Following  a 
comment  period  and  a  public  meeting, 
the  proposal  was  withdrawn  for  further 
study  of  various  technical  issues,  and 
the  proceeding  was  terminated.  58  FR 
12350,  March  4,  1993. 

Requests  for  Further  Action 

Since  the  termination  of  the  1992 
rulemaking.  ATPCO  has  informally 
urged  the  Department  to  take  whatever 
actions  may  be  necessary  to  develop  the 
capability  for  the  acceptance  and 
processing  of  all  tariffs  electronically. 

In  addition,  another  entity 
demonstrated  interest  in  filing 
international  tariffs  electronically  with 


the  Department.  The  Societe 
Internationale  de  Telecommunications 
Aeronautiques  (SITA),  a  tariff 
publishing  service  which  developed  an 
electronic  tariff  filing  system  for  use  in 
Europe  and  elsewhere,  demonstrated  its 
ProFile  system  to  the  Department's  staff 
and  made  modifications  to 
accommodate  U.S.  requirements  and 
procedures.  On  June  21, 1994,  SITA 
submitted  an  application  under  section 
221.260  for  the  necessary  Department 
approvals  to  permit  it  to  begin  filing 
international  passenger  tariffs, 
encompassing  fares  and  rules  to  the 
extent  authorized  by  the  Department, 
and  SITA  has  filed  passenger  fares  on  an 
unofficial  test  basis.  However,  on 
November  10.  1995,  SITA  withdrew  its 
application,  stating  that  its  proposed 
filing  service  has  not  encoimtered  the 
anticipated  international  endorsement 
by  government  authorities  and  airlines. 

The  Proposal 

In  the  May  1995  NPRM  the 
Department  proposed  to  amend  section 
221.251  of  Subpart  W  of  its  tariff  filing 
regulations,  14  CFR  Part  221,  to 
authorize  the  electronic  filing  by  all 
airlines  and  tariff  pubUshing  agents  of 
any  or  all  rules  relating  to  the  provision 
of  passenger  services.^  Like  the  filing  of 
passenger  fare  levels  already  authorized, 
this  alternative  to  the  traditional  paper 
format  and  procedures  set  forth  in  Part 
221  would  be  permissive  in  nature,  and 
would  be  governed  by  the  provisions  of 
Subpart  W.  This  Subpart  would 
authorize  the  electronic  filing  of  all 
tariff  material  relating  to  passenger 
services  that  £ur lines  are  required  to  file 
with  the  Department,  although  the 
existing  requirements  for  final  approval 
of  a  particular  electronic  tariff  filing 
system  and  its  associated  formats,  set 
forth  in  Subpart  W,  must  be  complied 
with  before  the  Department  will  accept 
authorized  electronic  filings  as  official 
tariffs. 

The  Department  also  proposed  to 
amend  section  221.283  of  subpart  W  to 
add  certain  minimum  tariff  format 
requirements  to  provide  a  basic  working 
framework  for  the  processing  of  tariff 
rules,  which  differ  from  fare  filings  in 
many  technical  respects.  The  existing 
fonnat  requirements  set  forth  in  section 
221.283(b)(8),  developed  largely  for  the 
processing  of  fares  and  associated  data, 
would  not  be  changed  but  would  be 


described  as  specifically  appUcable  to 
the  filing  of  fares.  The  new  format 
requirements  for  the  filing  of  rules 
would  be  set  forth  in  a  new  section 
221.283(b)(9).'  The  provisions  would 
not  necessarily  have  to  be  presented  in 
the  same  order  as  listed  in  proposed 
section  221.283(b)(9),  but  each  rule 
would  have  to  include  at  least  all  of  the 
Usted  provisions,'  Consequential 
amendments  would  be  made  to 
provisions  regarding  maintenance  of 
historical  data  (paragraph  (c)  of  section 
221.283,  and  section  221.260(b)(7)). 

Three  format  issues  were  raised  for 
comment  in  the  NPRM.  First,  our 
proposed  format  criteria  did  not  address 
the  fifing  format  of  so-called  "general" 
fare  rules  and  "unpublished  fare"  rules. 
General  fare  rules  typically  include 
provisions,  applicable  to  all  passengers, 
relating  to  general  conditions  of  carriage 
such  as  liability,  baggage,  fare 
construction,  and  refunds.  Unpublished 
fare  rules  typically  estabUsh  discounts 
for  certain  classes  of  traffic  not  limited 
to  sp>ecific  markets,  e.g.,  children  and 
infants,  agents,  tour  conductors, 
emigrants  and  cargo  attendants 
Electronic  formats  for  fiUng  general  and 
unpublished  fare  rules  are  still  under 
development  by  the  industrv- 

Second,  we  proposed  not  to  accept 
"Intentionally  Left  Blank"  as  a  category 
entry  in  an  electronic  fare  rule,  nor 
would  we  accept  the  complete  omission 
of  a  rule  category  to  serve  as  a  default 
to  a  general  rule.'  These  practices, 
which  have  been  a  source  of  confusion 
in  the  paper  filing  environment,  would 
become  increasingly  confusing  in  an 
environment  where  the  fare  rules  are 
filed  electronically  but  the  general  rules 
are  still  filed  on  paper.  Where  carriers 
wish  to  default  to  a  general  rule  for  a 
particular  condition,  we  proposed  to 
require  that  electronic  rules  contain  a 
specific  entry  for  each  categon,'  in  the 
rule.  The  entry  could  be  either  a  specific 
reference  to  the  relevant  general  rule  or 


'  Associated  data  include  arbitraries,  footnotes, 
routing  numbers  and  fare  class  explanations.  See  14 
CFR  sections  221.4  and  221.283. 


^The  proposed  amendment  to  section  221.251.  as 
drafted,  did  not  encompiass  the  filing  of  cargo  rates 
and  rules  tariffs.  By  a  final  rule  issued  November 
30.  1995,  the  Department  exempted  all  carriers  from 
the  statutory  and  regulatory  duty  to  file 
international  property  (cai^o)  tariffs  with  the 
Department,  and  the  carriers  ceased  filing  all  cargo 
rates  and  rules  tariffs  on  that  date  (GO  FR  614721. 


-The  NPRM  also  noted  that  most  ind.vidiuil 
format  issues  have  been  and  will  continue  to  be 
resolved  through  consultations  bet-w-een  the 
Department  and  individual  filing  agents,  es 
provided  in  section  221.260(b)(1)  of  the  current 
regulations.  However,  the  Department  recognizes 
that  there  may  be  a  need  to  propose  further 
amendments  to  Part  221  to  deal  comprehensively 
with  genera!  format  and  procedural  issues,  as  well 
as  with  the  question  of  the  appropriate  filing  fees 
to  be  charged  in  t.he  future,  as  soon  as  more  data 
and  experience  are  available. 

*  We  would  consider  each  provision  of  an 
electronic  tariff  rule  to  tie  a  "record"  for  purposes 
of  assessing  filing  fees  under  14  CFR  sections 
389.20(b)  and  389.25(b). 

'  Under  the  Departnienl's  interpreution.  wiiere  a 
particular  provision  is  intentionally  left  blank  in  a 
rule,  no  such  provision  applies  to  the  fare  coxertd 
bv  the  rule.  For  example,  where  the  "group 
requirements"  section  is  left  blank,  it  means,  ttje.-c 
are  no  group  requirements. 
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specific  conditions  extracted  from  the 
general  rule. 

Third,  in  the  test  electronic  rules  we 
have  received  thus  far,  carriers  have 
been  including  some  extraneous 
material  that  is  not  properly  part  of  a 
tariff  and  of  which  we  take  no 
regulatory  notice,  e.g..  provisions 
concerning  ticket  and  booking  codes 
and  annotations,  wait  listing 
procedures,  and  reservation  record 
requirements.  We  recognize  that  carriers 
submit  such  material  to  their  filing 
agents  along  with  associated  fare  and 
rule  changes  for  non-regulatory 
purposes,  such  as  notifying  computer 
reservations  systems  of  the  carrier's 
technical  procedures.  However,  this 
extraneous  material  is  not  approved  by 
the  Department,  and  its  inclusion  in 
official  electronic  rules  would  cause 
confusion.  Therefore,  our  proposal 
precluded  inclusion  of  such  material  in 
official  electronic  tariff  filings. 

Comments 

We  received  comments  on  our 
proposal  from  Aer  Lingus;  Air  France; 
ATPCO;  American  Airlines,  Inc.;  British 
Airways,  PLC;  SITA;  United  Air  Lines, 
Inc.;  and  USAir,  Inc.*  In  general,  all 
commenters  support  the  proposal  in 
principle.  Most,  however,  expressed 
reservations  concerning  the  formatting 
issues  discussed  in  the  NPRM.  The 
formatting  drawing  the  most  extensive 
comments  from  earners  and  agents 
involves  the  filing  of  "extraneous 
material".  ATPCO  also  commented 
extensively  on  issues  relating  to  general 
rule  defaults  and  formats. 

Decision 

We  have  decided  to  adopt  the  rule 
substantially  as  proposed.  However,  we 
will  make  certain  changes  regarding  the 
formatting  issues  in  response  to  the 
comments. 

Diaciusion  of  Comments  and  Issues 

Scope  of  the  Proposed  Rule 

ATPCO  requests  that  the  Department 
take  a  broader,  more  flexible  approach 
that  authorizes  electronic  filing  of  all 
tariff  material,  subject  only  to  DOT's 
approval  of  the  filer's  format,  rather 
than  the  narrow  approach,  limited  to 
passenger  fare  rules,  it  believes  has  been 
taken  here.  ATPCO  contends  that 
Departmental  references  to  future  Part 
221  amendments,  relating  to  general 
format  and  procedural  issues  and  to 
fihng  fees,  suggest  that  the  Department 
IS  contemplating  future  massive  changes 
to  Part  221  which  would  substantially 


•The  submissions  of  Aer  Lingus  and  Air  France 
were  both  accompanied  by  motions  to  file 
coiTunents  out  of  lime,  which  we  wilt  grant. 


change  requirements  governing 
electronic  filing.  APTCO  has  no 
objection  if  these  are  references  to  future 
rulemaking  proceedings  to  "tie  up  loose 
ends".  However,  it  does  object  if  the 
Department  is  contemplating  sweeping 
changes  to  electronic  filing  rules  in 
place.  At  a  minimum,  ATPCO  believes 
that  the  Department  should  explain  its 
future  plans  for  adopting  a 
comprehensive  electronic  tariff-filing 
rule. 

It  appears  that  ATPCO  has 
misunderstood  the  scope  and  intent  of 
our  NPRM  and  believes  that  the 
proposed  rule  only  authorizes  the 
electronic  filing  of  passenger  fare  rules. 
In  fact,  proposed  Part  221.251  (a)  states 
that  "(a]ny  carrier  •   •   •  may  file  its 
international  passenger  fare  tariffs  and 
international  passenger  rules  tariffs 
electronically  *  *  *".  This  includes 
passenger  fare  rules  and  general  rules. 
While  the  Department  has  indicated  that 
additional  changes  in  Part  221  may  be 
necessary  to  deal  with  general  format 
and  procedural  issues,  we  have  resolved 
most  individual  format  issues,  in  the 
past,  through  consultations  with 
individual  filing  agents,  as  provided  in 
section  221.260(bKl)  of  the  current 
regulations,  and  fully  expect  to  make 
use  of  this  process  in  the  future.  Thus 
ATPCO 's  general  rule  format,  when  it  is 
developed,  could  be  reviewed  and 
approved  by  the  Department 
independently  of  any  future 
amendments  to  Part  221.  The  same 
process  could  also  apply  to  formats  for 
the  electronic  filing  of  unpublished  fare 
rules  and  for  routing  tariffs. 

Intentionally  Left  Blank 

ATPCO  also  requested  elimination  of 
the  proposed  format  criteria  under 
which  the  Department  would  not  accept 
"Intentionally  Left  Blank"  as  a  category 
entry  in  an  electronic  fare  rule,  or  the 
complete  omission  of  a  rule  category  to 
serve  as  a  default  to  a  general  rule. 
While  not  objecting  to  the  exclusion  of 
'Intentionally  Left  Blank",  ATPCO  is 
concerned  about  a  required  specific 
reference  to  the  general  rule  or 
conditions  extracted  from  the  general 
rule.  It  argues  that  this  would  impose  a 
greater  regulatory  burden  than  is  now 
required  for  paper  filings  where,  in  the 
absence  of  a  provision  in  a  fare  rule,  the 
general  rules  tariff  applies  without  the 
need  to  specify  the  general  rule.  In 
addition,  while  ATPCO  is  presently 
developing  a  general  rules  format  which 
will  provide  a  "logical  path"  from  the 
fare  rule  to  the  general  rule,  it  maintains 
that  this  will  not  be  operational  until 
the  second  half  of  1996.  This  delay,  it 
contends,  should  not  prevent  users  from 
reaping  the  benefits  of  the  electronic 


filing  of  fare  rules.  Otherwise,  it  would 
have  to  continue  to  file  its  rules  on 
paper  until  its  general  rules  system  is 
operational,  or  longer  if  the  Department 
requires  another  rulemaking  proceeding. 

As  noted  in  the  NPRM.  the  use  of 
"Intentionally  Left  Blank"  can  be  quite 
misleading,  especially  in  an  electronic 
filing  environment.  This  language  can 
be  interpreted  in  two  quite  different 
ways:  it  can  be  perceived  to  mean  that 
there  are  no  provisions  applicable  for 
that  rule  category,  or  it  can  be  viewed 
as  a  default  to  provisions  set  forth  in  the 
general  rule.  This  kind  of  ambiguity  is 
not  acceptable  in  an  electroftic  filing 
environment.  Clarity  of  tariff  material 
has  always  been  a  prime  objective  of  the 
Department's  tariff  regulations,  and  we 
affirm  our  proposal  not  to  accept 
"Intentionally  Left  Blank"  in  electronic 
rules.  We  are,  however,  mindful  of 
ATPCO  "s  statement  that  it  is  developing 
a  logical  path  from  the  fare  rule  to  the 
general  rule,  and,  therefore,  we  will  not 
adopt  our  proposal  in  the  NPRM  to 
require  that  the  fare  rule  contain  either 
a  specific  reference  to  the  applicable 
portion  of  the  general  rule  or  an  actual 
extract  taken  from  the  general  rule.  We 
believe  that  any  remaining  issues 
related  to  the  exclusion  of 
"Intentionally  Left  Blank"  can  be 
resolved  in  the  context  of  an  application 
by  ATPCO  for  approval  of  its  specific 
electronic  rule  filing  formats. 

"Extraneous  Material" 

As  noted,  the  formatting  issue 
prompting  the  most  extensive  comments 
from  carriers  and  agents  involves  the 
filing  of  "extraneous  material",  such  as 
ticket  and  booking  codes,  wait  list 
procedures  and  reservations 
requirements.  In  general,  ATPCO  and 
the  U.S.  carriers  argue  that  this 
information  is  vital  not  only  to  carrier 
CRS's,  but  also  to  travel  agents  and  the 
public,  since  it  is  essential  for  the 
proper  handling  of  passenger 
reservations.  ATPCO  maintains  that  its 
existing,  unified  filing  system  is 
designed  to  present  this  information  to 
all  users  in  the  most  cost  effective, 
efficient  and  flexible  way.  However, 
were  the  requirement  regarding  non- 
filing of  extraneous  material  adopted, 
the  respondents  contend  that  ATPCO 
would  have  to  either  undertake  an 
expensive  and  time  consuming  creation 
of  a  separate  data  base  for  the 
Department,  or  would  have  to  continue 
to  file  carrier  fare  rules  on  paper. 
ATPCO  estimates  that  "extraneous 
information"constitutes  no  more  than 
ten  percent  of  the  fare  rule  information, 
and  believes  that  filing  it  on  a  "for 
information  purposes  only"  basis  would 
not  unduly  burden  DOT. 
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In  addition,  SITA,  supported  by 
British  Airways,  and  Air  France,  asserts 
that  the  Department  should  accept  ticket 
codes  and  annotations,  wait  listing 
procedures  and  reservations  record 
requirements  as  proper  material  for 
filing  in  official  electronic  tariffs.  They 
contend  that  this  material  is  part  of  the 
conditions  imposed  by  the  carriers  on  a 
passenger's  use  of  a  fare  and,  therefore, 
should  be  part  of  the  official  filed  tariff. 
This  viewpoint,  they  argue,  is  supported 
by  two  of  the  new  format  requirements 
proposed  in  the  NPRM  which  would 
require  carriers  to  include  specific 
material  relating  to  reservations/ 
ticketing  €md  capacity  control  in  their 
official  tariff  filings, 

Upon  consideration  of  the  comments, 
we  have  decided  not  to  preclude 
inclusion  of  such  material  in  official 
electronic  tariff  filings  at  this  time, 
provided  that  it  is  sufficiently  identified 
as  unofficial  and  non-binding.  As  a 
threshold  matter,  we  are  not  persuaded 
by  SITA  and  the  two  foreign  carriers 
that  this  material  should  be  filed  for 
approval  in  official  tariffs.  While  these 
codes,  procedures  and  other  provisions 
may  have  certain  informational  value 
for  agents  and  other  carriers,  they  are 
not  needed  by  the  Department  to 
evaluate  proper  tariff  material  or 
otherwise  perform  its  regulatory  duties, 
and  they  are  not.  nor  have  they  ever 
been,  reviewed  for  legal  sufficiency  or 
approved  in  amy  manner  under  our 
statute.  Moreover,  we  believe  that  the 
presence  of  such  unofficial  material  in 
official  filings  could  potentially  mislead 
passengers,  courts  or  other  carriers  into 
the^sumption  that  it  has  the  binding 
legal  effect  normally  accorded  to  official 
tariff  material.  At  the  same  time, 
however,  we  are  persuaded  that 
requiring  the  immediate  exclusion  of 
such  material  would  create  an 
implementation  burden  and  impose 
additional  programming  costs  on 
carriers  and  filing  agents.  While,  in  the 
long  nui,  we  expect  that  all  filers  will 
review  their  software  formats  and 
procedures  to  minimize  the  amount  of 
extraneous  material  appearing  in  ofticial 
electronic  filings  with  the  Department, 
material  of  the  natiu^  may  accompany 
tariffs  provided  that  it  is  clearly 
identified  as  "for  information  only;  not 
part  of  official  tariff  in  a  manner 
acceptable  to  the  Department.''  Should 
confusion  persist  that  such  material  may 
be  binding  on  carriers  and  passengers  as 


'The  determination  of  whether  certain  fare  rule 
elements  are  extraneous  and  not  proper  tariff 
material  can  be  complex.  Therefore,  we  reserve  the 
right  to  determine  whether  material  filed  "for 
information  only:  not  part  of  official  tariff  is 
proper  tariff  material  or  not,  and  to  take  appropriate 
regulatory  action  should  we  decide  that  it  is. 


a  matter  of  statute,  we  may  have  to  take 
further  action  to  alleviate  the  problem. 

We  wish  to  reiterate  that  the 
amendments  proposed  leave  in  place 
the  procedural  and  technical 
requirements  of  Subpart  W.  which  each 
electronic  filer  must  satisfy  before 
official  electronic  rule  filings  can  be 
accepted.  In  addition  to  those  listed  in 
section  221.260.  for  example,  are 
provisions  such  as  those  in  section 
221.500  regarding  the  submission  of 
machine-readable  copies  of  records 
existing  -when  electronic  fihng  is 
iinplemented,  and  the  cancellation  of 
records  fit)m  the  paper  tariff.  As  noted 
above,  section  221.260  includes  the 
requirement  that  the  Department 
approve  the  precise  format  used  by  each 
electronic  filer  before  official  filings  can 
be  made.  This  is  normally  done  by  letter 
once  a  period  of  successful  test  filings 
has  been  accomplished  and  the 
Department  is  satisfied  that  the  filing 
system  meets  regulatory  needs. 
However,  Subpart  W  also  imposes 
continuing  performance  requirements, 
violations  of  which  could  lead  to 
enforcement  action  or  even  withdrawal 
of  electronic  filing  privileges. 

Finally,  we  would  note  that  the 
success  of  electronic  rules  filing  will 
depend  on  scrupulous  adherence  to  the 
Department's  regulatory  requirements 
by  both  carriers  and  their  filing  agents. 
The  Department's  staff  wiU  be  closely 
monitoring  performance  in  this  regard, 
and  will  work  with  parties  taensiu^  the 
utility  and  integrity  of  the  electronic 
tariff  system. 

We  find  good  cause  to  make  this  rule 
effective  upon  publication  because  it 
allows  an  alternative  means  of 
compliance  and  relieves  ciurent 
restrictions. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Office  of  Management  and  Budget 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866  and,  therefore, 
not  subject  to  0MB  review.  The 
Department  has  determined  that  the  rule 
is  not  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures  (44  CFR  11034;  Feb.  26, 
1979).  The  rule  reduces  the  paperwork 
burden  for  all  U.S.  and  foreign  air 
carriers  now  filing  their  passenger  rules 
tariffs  on  paper.  The  Department 
expects  the  economic  impact  of  the  rule, 
however,  to  be  modest.  The  rule  will  not 
result  in  any  required  additional  costs  to 
the  carriers  or  the  public.  It  will  simply 
provide  an  alternative  method  of 
meeting  the  statutory  tariff-filing 


requirements.  The  estimated  savings  are 
discussed  below. 

Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ( 'Federahsm").  and  the 
Department  has  determined  the  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  tariff  filing  requirements  apply  to 
scheduled  service  air  carriers.  The  vast 
majority  of  the  air  carriers  fihng 
international  ("foreign")  passenger  rules 
tariffs  are  large  operators  with  revenues 
in  excess  of  several  million  dollars  each 
year.  Small  air  carriers  operating  aircraft 
with  60  seats  or  less  and  18,000  pounds 
payload  or  less  that  offer  on-demand  air- 
taxi  service  are  not  required  to  file  such 
tariffs. 

Paperwork  Reduction  Act 

With  respect  to  the  Paperwork 
Reduction  Act,  this  rule  would  replace 
two  paper  filings  for  most  rules  with  a 
single  electronic  filing.  Thus,  while  this 
rule  will  significantly  reduce  the 
paperwork  burden  on  government  and 
industry,  it  does  not  eliminate 
information  collection  requii?ments  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Act. 

The  Department  estimates  that  filing 
of  passenger  tariff  rule  pages  in  paper 
format  will  be  reduced  by  about  ninety 
percent,  with  the  remaining  ten  f)ercent 
continuing  to  be  filed  in  paper  form.  A 
total  of  about  42.000  passenger  tariff 
rule  pages  and  about  6.400  Passenger 
Special  Tariff  Permission  Applications 
(STPA's)  were  filed  in  1994.  At  a  fihng 
fee  of  $2  a  rule  page  and  Si 2  a  passenger 
STPA,  we  estimate  the  carriers  could 
save  as  much  as  S145.000  annually  in 
filing  fees  paid  to  the  Department  In 
addition.  ATPCO  charges  the  carriers 
S35.00  for  each  filed  tariff  page  and  up 
to  $30.00  for  each  STPA.  On  this  basis, 
we  estimate  that  the  rule  could  save  the 
carriers  an  additional  $1,500,000  in 
associated  fees  paid  to  .ATPCO, 
producing  potential  total  savings  to  the 
carriers  in  excess  of  $1,600,000. 

While  not  estimated,  we  expect  that 
costs  of  governmental  review,  filing  and 
archiving  of  paper  tariff  rule  filings  will 
be  similarly  reduced. 

The  reduction  in  reporting  and 
recordkeeping  requirements  associated 
with  this  rule  are  being  submitted  to 
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0MB  for  approval  in  accordance  with 
44  U.S.C.  chapter  35  under  OMB  NO. 
2137-AC23;  Administration: 
Department  oflransportation;  TITLE: 
Electronic  Filing  of  Passenger  Service 
Rules  Tariffs;  NEED  FOR 
INFORMATION:  Authorizes  the 
electronic  filing  of  rules  governing  the 
provision  of  passenger  services; 
PROPOSED  USE  OF  INFORMATION; 
Authorization  is  based  on  the  request  of 
tariff  publishing  agents  to  extend  the 
efficiencies  of  electronic  data 
transmission  and  processing  to  the  filing 
of  rules  tariffs;  FREQUENCY-  An  initial 
passenger  tariff  rule  filing  is  required  of 
each  respondent;  changes  are  voluntary', 
whenever  an  air  carrier  elects; 
ESTIMATED  TOTAL  ANNUAL 
BURDEN  UNDER  NEW  RULE:  1,312.480 
hours;  RESPONDENTS:  230;  FORM(S) 
26,681  electronic  filings,  pages  or 
applications  per  annum;  AVERAGE 
BURDEN  HOURS  PER  RESPONDENT: 
5706  hours. 

For  further  information  on  paperwork 
reduction  contact:  The  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretar\'  of  Transportation.  400 
Seventh  Street,  S.VV  ,  Washington,  D.C. 
20590,  (202)  366-t735  or  DOT  Desk. 
Officer,  Office  of  Management  and 
Budget,  New  E.xecutive  Office  Building, 
Room  3228,  Washington,  D.C.  20503. 

Regulation  Identifier  Sumher 

A  regulajjpn  identifier  number  (RIN) 
is  assigned  to  each  regulator^'  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

List  of  Sub)ect8  in  14  CFR  Part  221 

Air  rates  and  fares.  Agents,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  herein,  and 
under  authority  delegated  in  49  CFR 
1.56(j)(2)(ii),  the  Department  of 
Transportation  amends  14  CFR  Part  221 
as  follows: 

PART  221— TARIFFS 

Subpart  W— Electronically  Filed  Tariffs 

1.  The  authority  citation  for  Part  221 
continues  to  read  as  follows: 

Authority:  49  LSC  40101   40109,40113. 
46101,  46102.  Chapter  411,  Chapter  4i;), 
Chapter  415.  and  Subchapter  I  of  Chapter 
417 

2.  Section  221.251  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


%  221.251    Applicability  of  ttw  subpart 

(a)  Any  carrier,  consistent  with  the 
provisions  of  this  subpart,  and  part  221 
generally,  may  file  its  international 
passenger  fares  tariffs  and  international 
passenger  niles  tariffs  electronically  in 
machine-readable  form  as  an  alternative 
to  the  filing  of  printed  paper  tariffs  as 
provided  for  elsewhere  in  Part  221.  This 
subpart  applies  to  all  carriers  and  tariff 
publishing  agents  and  may  be  used  by 
either  if  the  carrier  or  agent  complies 
with  the  provisions  of  subpart  W.  Any 
carrier  or  agent  that  files  electronically 
under  this  subpart  must  transmit  to  the 
Department  the  remainder  of  the  tariff, 
as  applicable,  in  a  form  consistent  with 
this  Part  221,  subparts  A  through  V,  on 
the  same  day  that  the  electronic  tariff 
would  be  deemed  received  under 
«j  221.270(b). 

***** 

3.  Paragraph  (b)(7)  of  section  221.260. 
is  revised  to  read  as  follows: 

§  221.260    Requirements  for  filing. 

•  *  •  «  * 

(b)*   *   * 

(7)  The  filer  shall  maintain  all  fares 
and  rules  with  the  Department  and  all 
Df^partmental  approvals,  disapprovals 
and  other  actions,  as  well  as  all 
Departmental  notations  concerning  such 
approvals,  disapprovals  or  other  actions, 
in  the  on-line  tariff  database  for  a  period 
of  two  (2)  years  after  the  fare  or  rule 
becomes  inactive.  After  this  period  of 
time,  the  carrier  or  agent  shall  provide 
the  Department,  free  of  charge,  with  a 
copy  of  the  inactive  date  on  a  machine- 
readable  tape  or  other  mutually 
acceptable  electronic  medium, 
***** 

4.  Section  221.283  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(8)  and  by  adding  new 
paragraphs  (b)(e)  and  Cb)(10)  to  r«ad  as 
follows: 

§  221 .283    The  filing  of  tariffs  and 
amendments  to  tariffs. 

***** 

(b)*    *   * 

(8)  Fares  tariff,  or  proposed  changes  to 
the  fares  tariffs,  including:  •   *   * 

(9)  Rules  tariff,  or  proposed  changes 
to  the  rules  tariffs. 

(i)  Rules  tariffs  shall  include: 

(A)  Title:  General  description  of  fare 
rule  type  and  geographic  area  under  the 
rule; 

(B)  Application:  Specific  description 
of  fare  class,  geographic  area,  type  of 
transportation  (one  way,  round-trip, 
etc.); 

(C)  Period  of  Validity:  Specific 
description  of  permissible  travel  dates 
and  any  restrictions  on  when  travel  is 
not  permitted; 


(D)  Reservations/ticketing:  Specific 
description  of  reservation  and  ticketing 
provisions,  including  any  advance 
reservation/ticketing  requirements, 
provisions  for  payment  (including 
prepaid  tickets),  and  charges  for  any 
changes; 

(E)  Capacity  Control:  Specific 
description  of  any  limitation  on  the 
number  of  passengers,  available  seats,  or 
tickets; 

(F)  Combinations:  Specific 
description  of  permitted/restricted  fare 
combinations; 

(G)  Length  of  Stay:  Specific 
description  of  minimum/maximum 
number  of  days  before  the  passenger 
may/must  begin  return  travel; 

(H)  Stopovers:  Specific  description  of 
permissible  conditions,  restrictions,  or 
charges  on  stopovers; 

(I)  Routing:  specific  description  of 
routing  provisions,  including  transfer 
provisions,  whether  on-line  or  inter- 
line; 

(J)  Discounts:  Specific  description  of 
any  limitations,  special  conditions,  and 
discounts  on  status  fares,  e,g.  children 
or  infants,  senior  citizens,  tour 
conductors,  or  travel  agents,  and  any 
other  discounts; 

(K)  Cancellation  and  Refunds: 
Specific  description  of  any  special 
conditions,  charges,  or  credits  due  for 
cancellation  or  changes  to  reservations, 
or  for  request  for  refund  of  purchased 
tickets; 

(L)  Group  Requirements:  Specific 
description  of  group  size,  travel 
conditions,  group  eligibility,  and 
documentation; 

(M)  Tour  Requirements:  Specific     * 
description  of  tour  requirements, 
including  minimum  price,  and  any  stay 
or  accommodation  provisions; 

(N)  Sales  Restrictions:  Specific 
description  of  any  restrictions  on  the 
sale  of  tickets; 

(O)  Rerouting:  Specific  description  of 
rerouting  provisions,  whether  on-line  or 
intepline.  including  any  applicable 
charges:  and 

(P)  Miscellaneous  provisions:  Any 
other  applicable  conditions. 

(ii)  Rules  tariffs  shall  not  contain  the 
phrase  "intentionally  left  blank". 

(10)  Any  material  accepted  by  the 
Department  for  informational  purposes 
only  shall  be  clearly  identified  as  "for 
information  only,  not  part  of  official 
tarifF',  in  a  manner  acceptable  to  the 
Department. 

5.  Paragraph  (c)  of  §  221.283  is 
amended  by  redesignating  existing 
paragraphs  (c)  (8)  through  (15)  as 
paragraphs  (c)  (9)  through  (16), 
respectively,  and  by  adding  a  new 
paragraph  (c)(8)  to  read  as  follows: 
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§221.283    The  filing  of  tariffs  and 
amendments  to  tariffs. 

»        *        *        *        • 

(8)  Rule  text. 

*        *         *        «        * 

Issued  in  Washington  DC,  on  this  15th  day 
of  April,  1996. 

Charles  A.  Hiuinicutt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[PR  Doc.  96-9960  Filed  4-23-96;  8:45  am) 
BOXMQ  CODE  4»10-62-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  422 

RIN  0960-AD74 

Statement  of  Earnings  and  Benefit 
Estimates 

agency:  Social  Security  Administration 

(SSA), 

ACTION:  Final  rules. 

SUMMARY:  We  are  amending  our  rules  on 
sending  statements  of  earnings  and 
benefit  information  to  individuals. 
Under  our  current  rules,  which 
implement  section  1143(a)  of  the  Social 
Security  Act  (the  Act),  we  are  required 
to  send  a  statement  to  an  eligible 
individual  who  requests  it.  Under  these 
final  rules,  we  will  provide  the 
statement  without  a  request  to  an 
eligible  individual,  as  required  by 
section  1143(c)  of  the  Act. 

EFFECTIVE  DATE:  These  rules  are  effective 
April  24,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  jack 
Schanberger,  Legal  Assistant,  3-B-l 
Operations  Buildihg,  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (410) 
965-6471.  For  information  on  eligibility 
or  claiming  benefits,  call  our  national 
toll-free  nwnber  1-800-772-1213. 
SUPPLEMENTARY  INFORMATION:  Section 
1143  of  the  Act  requires  the 
Commissioner  of  Social  Security  (the 
Commissioner)  to  provide  to  eligible 
individuals  "a  social  security  account 
statement"  (statement).  We  must  fulfill 
this  requirement  in  three  phases.  In  the 
first  phase,  we  were  required,  by 
October  1. 1990.  to  provide,  upon  the 
request  of  an  "eligible  individual."  a 
statement  that  contains  certain 
information  described  below.  Section 
1143  defines  an  "eligible  individual"  as 
one  who  has  a  social  security  account 
number,  has  attained  age  25  or  over,  and 
has  wages  or  net  earnings  fi-om  self- 
employment. 

The  statement  we  provide  under 
section  1143  of  the  Act  must  contain  the 


following  information  as  of  the  date  of 
the  request: 

1.  The  amount  of  wages  paid  to  and 
self-employment  income  derived  by  the 
individual; 

2.  An  estimate  of  the  aggregate  of  the 
employee  and  self-employment 
contributions  of  the  individual  for  old- 
age,  survivors',  and  disability  insurance 
benefits; 

3.  A  separate  estimate  of  the  aggregate 
of  the  employee  and  self-employment 
contributions  of  the  individual  for 
medicare  hospital  insurance  coverage; 
and 

4.  An  estimate  of  the  potential 
monthly  retirement  (old-age),  disability, 
dependents',  and  survivors'  insurance 
benefits  payable  on  the  individual's 
earnings  record  and  a  description  of 
medicare  hospital  insurance  coverage. 

We  are  carrying  out  this  first  phase, 
which  is  required  by  section  1143(a)  of 
the  Act  and  which  we  explained  in  the 
final  rules  pubUshed  November  23, 
1992,  in  the  Federal  Register  (57  FR 
54917).  In  these  final  rules,  we  explain 
how  we  will  fulfill  our  obligations  in 
the  second  and  third  phases  of  section 
1143. 

The  second  phase  of  providing 
statements,  as  stated  in  section 
1143(c)(1)  of  the  Act,  requires  that  by 
not  later  than  September  30.  1995,  we 
must  furnish  this  statement  to  each 
"ehgible  individual"  who  has  attained 
age  60  by  October  1,  1994  (i.e.,  by  the 
beginning  of  fiscal  year  J995),  is  not 
receiving  benefits  under  title  II  of  the 
Act.  and  for  whom  we  can  determine  a 
current  mailing  address  by  methods  we 
consider  appropriate.  We  must  also 
send  this  statement  to  each  "eligible 
individual"  who  attain^  age  60  in  fiscal 
years  1995  through  1999,  i.e.,  October  1, 
1994  through  September  30,  1999,  if  the 
individual  is  not  receiving  benefits 
under  title  II  of  the  Act,  and  if  we  can 
determine  a  current  mailing  address  by 
methods  we  consider  appropriate.  In  the 
case  of  an  individual  who  attains  age  60 
in  fiscal  years  1995  through  1999,  we 
will  mail  a  statement  to  the  individual 
either  in  the  fiscal  year  in  which  he  or 
she  attains  age  60  or  in  an  earlier  fiscal 
year,  as  resources  allow.  We  will  mail 
the  statement  without  requiring  a 
request  from  the  individual.  We  will 
also  advise  individuals  receiving  these 
statements  that  the  information  in  our 
records  will  be  updated  aimually  and  is 
available  upon  request.  In  February 
1995,  we  began  mailing  the  statements 
to  individuals  who  attained  age  60  by 
October  1,  1994. 

The  third  phase  of  providing 
statements,  as  stated  in  section 
1143(c)(2)  of  the  Act.  requires  that 
beginning  not  later  than  October  1, 


1999,  we  mu?t  provide  this  statement  on 
an  annual  basis  to  each  "eligible 
individual"  who  is  not  receiving 
benefits  under  title  II  and  for  whom  we 
can  determine  a  current  mailing  address 
by  methods  we  consider  appropriate. 
We  must  provide  a  statement  without  a 
request  from  the  eligible  individual  and, 
unUke  the  second  phase,  regardless  of 
whether  the  eligible  individual  has 
attained  age  60. 

To  implement  the  second  and  third 
phases  of  section  1 143,  we  are  using  our 
records  of  assigned  social  security 
account  numbers  to  identify  eligible 
individuals  who  are  not  receiving 
benefits  under  title  II  of  the  Act.  We 
have  decided  that  the  appropriate 
method  now  for  determining  an 
individual's  current  mailing  address  is 
to  obtain  it  from  the  individual  taxpayer 
files  of  the  Internal  Revenue  Service 
(IRS).  The  IRS  is  authorized  by  section 
6103(m)(7)  of  the  Internal  Revenue  Code 
(26  U.S.C.  6103(m)(7)),  as  added  by 
section  5111  of  PubUcLaw  101-508  (the 
Omnibus  Budget  Reconciliation  Act  of 
1990),  to  disclose  this  information  to  us 
for  our  use  in  mailing  the  statements 
required  by  section  1143  of  the  Act. 
This  source  of  address  information  is 
readily  available  to  us,  i.e  , 
electronically  accessible,  using  social 
security  numbers  as  identifiers,  and  was 
clearly  contemplated  by  Congress  in  the 
enactment  of  section  6i03(m)(7)  of  the 
Internal  Revenue  Code. 

Because  individuals  who  live  in 
Puerto  Rico,  the  Virgin  Islands,  and 
Guam  generally  are  not  required  to  pay 
Federal  income  taxes,  the  IRS  does  not 
have  their  addresses.  We  have  arranged 
to  use  the  addresses  from  their  local 
taxpayer  records,  which  the  tax  agencies 
in  these  three  entities  will  provide  to  us. 

In  these  final  regulations,  we  state  the 
circumstances  under  which  we  will  not 
send  an  unrequested  statement.  Those 
circumstances,  stated  in  the  new 
§  404.81 2fb),  are  based  on  our  judgment 
that  sending,  or  attempting  to  send,  a 
statement  to  specified  categories  of 
individuals  is  not  reasonably  required 
imder  section  1 143  of  the  Act. 

We  will  mail  the  statements  on  a  flow 
basis  throughout  the  fiscal  year,  rather 
than  in  one  mass  mailing.  This  is  an 
administratively  effective  and  cost- 
efficient  method  of  handling  the  more 
than  6  million  statements  we  mailed  in 
fiscal  year  1995  and  the  10  to  120 
million  we  expect  to  mail  annually 
beginning  in  1996.  As  resources  allow, 
we  may  mail  statements  to  some  ehgible 
individuals,  who  attain  age  60  in  fiscal 
years  1996  through  1999.  even  before 
the  fiscal  vear  in  which  they  attain  age 
60. 
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In  the  final  rules  we  published  on 
November  23.  1992.  (57  FR  54917).  we 
revised  §  404.810  to  describe  an 
individual's  right  to  obtain  a  statement 
of  earnings  and  benefit  estimates,  how 
to  request  it,  and  the  information  we 
need  to  comply  with  the  request.  In  a 
new  §404.811,  we  listed  the 
information  that  we  will  furnish  in  the 
statement  of  earnings  and  benefit 
estimates.  Further,  we  revised  §422.125 
so  that  most  of  the  rules  on  statements 
of  earnings  and  benefit  estimates  are 
now  located  in  subpart  I  of  part  404. 

In  these  final  regulations,  we  are 
revising  §  404.81 1  for  consistency  with 
the  new  §  404.812,  which  explains  the 
statement  we  will  send  without  a 
request,  as  required  by  section  1143(c) 
of  the  Act.  We  will  also  indicate 
whether  the  individual  has  the  required 
credits  (quarters  of  coverage)  to  be 
eligible  for  each  type  of  benefit,  and  the 
ages  at  which  various  retirement 
amounts  are  potentially  payable. 

When  individuals  request  statements, 
they  are  asked  for  information  about 
when  they  expect  to  retire,  i.e.,  stop 
working,  how  much  they  earned  last 
year,  and  how  much  they  expect  to  earn 
this  year  and  in  future  years  up  to 
retirement.  In  §404.811,  we  explain  that 
if  the  individual  does  not  already  have 
the  required  credits  (quarters  of 
coverage)  to  be  eligible  to  receive 
benefits,  we  may  include  up  to  eight 
additional  estimated  credits  (four  per 
vear  maximum)  based  on  the  requester's 
information  about  earnings  for  last  year 
emd  this  year  that  are  not  yet  on  our 
records.  In  addition,  we  state  that  the 
benefit  estimates  will  be  based  partly  on 
the  information  the  requester  provided 
about  his  or  her  planned  retirement  age 
and  current  and  future  earnings. 

For  the  unrequested  statements,  we 
will  not  have  information  from  the 
individual  Instead,  we  will  estimate  the 
individual's  recent  and  future  earnings 
based  on  his  or  her  current  social 
security  record.  In  §404.812,  we  explain 
that  if  there  are  earnings  recorded  in 
either  of  the  two  years  before  the  year 
in  which  the  individual  is  selected  to 
get  a  statement,  we  will  use  the  same 
earnings  amount  as  that  recorded  in  the 
later  of  these  two  years  to  project 
earnings  for  the  current  year  and  future 
years  when  we  estimate  the  benefits.  In 
addition,  if  the  individual  does  not 
already  have  the  required  credits 
(quarters  of  coverage)  to  be  eligible  to 
receive  benefits,  we  will  use  that  last 
recorded  earnings  amount  to  estimate 
up  to  eight  additional  credits  (four  per 
year)  for  the  last  year  and  the  current 
year.  If  there  are  no  earnings  recorded 
in  either  of  the  two  years  preceding  the 
year  of  selection,  we  will  not  estimate 


any  current  and  future  earnings  or 
additional  credits  (quarters  of  coverage) 
for  the  individual. 

In  summary,  both  §§404.811  and 
404.812  list  the  information  that  we  will 
include  in  the  revised  statement  format. 
In  addition.  §404.812  explains  who  will 
be  sent  an  unrequested  statement,  who 
will  not  be  sent  an  unrequested 
statement,  and  the  selection  and  mailing 
process  we  will  use.  We  are  also 
amending  §422.125  to  conform  it  to  the 
changes  we  have  described  for  subpart 
I  of  part  404. 

On  January  19.  1995.  we  pubUshed 
proposed  rules  in  the  Federal  Register 
at  60  FR  3787.  We  received  no 
comments.  However,  as  explained 
previously,  we  have  revised  these  final 
rules  to  provide  that  we  may  mail 
statements  to  some  individuals  even 
before  the  year  in  which  they  attain  age 
60.  These  revisions  will  be 
advantageous  to  eUgible  individuals  and 
are  consistent  with  the  Act. 

Regulatory  Procedures 

Since  these  rules  interpret  the  statute, 
and  provide  statements  of  policy,  the 
30-day  delay  in  effectuating  rules,  as 
provided  in  5  U.S.C.  553(d).  does  not 
apply. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  these  rules  and 
determined  that  they  meet  the  criteria 
for  a  significant  regulatory  action  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  regulations  affect 
only  individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354.  the  Regulatory  Flexibility 
Act.  is  not  required. 

Papenxork  Reduction  Act 

These  final  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96.004  Social  Security- 
Survivors  Insurance,  93.773  Medicare- 
Hospital  Insurance) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Blind;  Disability  benefits; 
Old-Age.  Survivors,  and  Disability 
Insurance;  Reporting  and  recordkeeping 
requirements;  Social  Security. 


20  CFR  Part  422 

Administrative  practice  and 
procedure;  Freedom  of  information; 
Organization  and  functions 
(Government  agencies);  Social  Security. 

Dated:  December  20.  1995. 
Shirley  Chater, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  subpart  I  of 
part  404  and  subpart  B  of  part  422  of  20 
CFR  chapter  III  as  follows: 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

Subpart  I — [Amended] 

1.  The  authority  citation  for  subpart  I 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  (c)(1).  (c)(2)(A), 
(c)(4),  (c)(5),  (c)(6),  and  (p),  702(a)(5).  and 
1143  of  the  Social  Security  Act  (42  U.S.C. 
405(a).  (c)(1),  (c)(2)(A),  (c)(4).  (c)(5),  (c)(6). 
and  (p).  902(a)(5),  and  1320b-13). 

2.  Section  404.811  is  revised  to  read 
as  follows: 

§  404.81 1    The  statement  of  earnings  and 
benefit  estimates  you  requested. 

(a)  General.  After  receiving  a  request 
for  a  statement  of  earnings  and  the 
information  we  need  to  comply  with  the 
request,  we  will  provide  you  or  your 
authorized  representative  a  statement  of 
the  earnings  we  have  credited  to  your 
record  at  the  time  of  your  request.  With 
the  statement  of  earnings,  we  will 
include  estimates  of  the  benefits 
potentially  payable  on  your  record, 
unless  you  do  not  have  the  required 
credits  (quarters  of  coverage)  for  any 
kind  of  b«nefit(s).  (However,  see 
paragraph  (b)(3)  of  this  section  regarding 
the  possibility  of  our  estimating  up  to 
eight  additional  credits  on  your  record.) 
If  we  do  not  provide  a  statement  of 
earnings  and  an  estimate  of  aM'the 
benefits  potentially  payable,  or  any 
other  information  you  requested,  we 
will  explain  why. 

(b)  Contents  of  statement  of  earnings 
and  benefit  estimates.  The  statement  of 
your  earnings  and  benefit  estimates  will 
contain  the  following  information: 

(1)  Your  social  security  taxed  earnings 
as  shown  by  our  records  as  of  the  date 
of  your  request: 

(2)  An  estimate  of  the  social  security 
and  medicare  hospital  insurance  taxes 
paid  on  your  earnings  (although  we  do 
not  maintain  such  tax  information); 

(3)  The  number  of  credits,  i.e.. 
quarters  of  coverage,  not  exceeding  40, 
you  have  for  both  social  security  and 
medicare  hospital  insurance  purposes, 
and  the  number  you  need  to  be  eligible 


for  social  security  and  also  for  medicare 
hospital  insurance  coverage.  If  you  do 
not  already  have  the  required  credits 
(quarters  of  coverage)  to  be  eligible  to 
receive  social  security  benefits  and 
medicare  hospital  insurance  coverage, 
we  may  include  up  to  eight  additional 
estimated  credits  (four  per  year)  based 
on  the  earnings  you  told  us  you  had  for 
last  year  and  this  year  that  we  have  not 
yet  entered  on^our  record; 

(4)  A  statement  as  to  whether  you 
meet  the  credits  (quarters  of  coverage) 
requirements,  as  described  in  subpart  B 
of  this  part,  for  each  type  of  social 
security  benefit  when  we  prepare  the 
benefit  estimates,  and  also  whether  you 
are  eligible  for  medicare  hospital 
insurance  coverage; 

(5)  Estimates  of  the  monthly 
retirement  (old-age),  disability, 
dependents'  and  survivors'  insurance 
benefits  potentially  payable  on  your 
record  if  you  meet  the  credits  (quarters 
of  coverage)  requirements.  The  benefit 
estimates  we  send  you  will  be  based 
partly  on  yojir  stated  earnings  for  last 
year  (if  not  yet  on  your  record),  your 
estimate  of  your  earnings  for  the  current 
year  and  for  future  years  before  you  plan 
to  retire,  and  on  the  age  at  which  you 
plan  to  retire.  The  estimate  will  include 
the  retirement  (old-age]  insurance 
benefits  you  could  receive  at  age  62  (or 
your  current  age  if  you  are  already  over 
age  62),  at  full  retirement  age  (currently 
age  65  to  67,  depending  on  your  year  of 
birth)  or  at  your  current  age  if  you  are 
already  over  full  retirement  age,  and  at 
age  70; 

(6)  A  description  of  the  coverage 
under  the  medicare  program; 

(7)  A  reminder  of  your  right  to  request 
a  correction  of  your  earnings  record;  and 

(8)  A  remark  that  an  annually  updated 
statement  is  available  on  request. 

3.  Section  404.812  is  added  to  read  as 
follows: 

S  404.81 2    Statement  of  earnings  and 
benefit  estimates  sent  without  request 

(a)  Who  will  be  sent  a  statement.  , 
Unless  one  of  the  conditions  in 
paragraph  (b)  of  this  section  applies  to 
you.  we  will  send  you.  without  request, 
a  statement  of  earnings  and  benefit 
estimates  if: 

(1)  You  have  a  social  security  account 
number; 

(2)  You  have  wages  or  net  earnings 
from  self-employment  on  your  social 
security  record; 

(3)  You  have  attained  age  25  or  older, 
as  explained  in  paragraph  (c)(3)  of  this 
section;  and 

(4)  We  can  determine  your  current 
mailing  address. 

(b)  Who  will  not  be  sent  a  statement. 
We  will  not  send  you  an  unrequested 


statement  if  any  of  the  following 
conditions  apply: 

(1)  You  do  not  meet  one  or  more  of 
the  conditions  of  paragraph  (a)  of  this 
section; 

(2)  Our  records  contain  a  notation  of 
your  death; 

(3)  You  are  entitled  to  benefits  under 
title  Ilof  the  Act; 

(4)  We  have  already  sent  you  a 
statement,  based  on  your  request,  in  the 
fiscal  year  we  selected  you  to  receive  an 
unrequested  statement; 

(5)  We  cannot  obtain  your  address 
(see  paragraph  (c)(2)  of  this  section);  or 

(6)  We  are  correcting  your  social 
security  earnings  record  when  we  select 
you  to  receive  a  statement  of  earnings 
and  benefit  estimates. 

(c)  The  selection  and  mailing  process. 
Subject  to  the  provisions  of  paragraphs 
(a)  and  (b)  of  this  section,  we  will  use 
the  folloviring  process  for  sending 
statements  without  requests: 

(1)  Selection.  We  will  use  our  records 
of  assigned  social  security  account 
numbers  to  identify  individuals  to 
whom  we  will  send  statements. 

(2)  Addresses.  If  you  are  living  in  one 
of  the  50  States  or  the  District  of 
Columbia,  our  current  procedure  is  to 
get  your  address  from  individual 
taxpayer  files  of  the  Internal  Revenue 
Service,  as  authorized  by  section 
6103(m)(7)  of  the  Internal  Revenue  Code 
(26  U.S.C.  6103(m)(7)).  If  you  live  in 
Puerto  Rico,  the  Virgin  Islands,  or 
Guam,  we  will  get  your  address  from  the 
taxpayer  records  of  the  place  in  which 
you  live. 

(3)  Age.  If  you  have  attained  age  60  on 
or  before  September  30. 1995.  we  will 
send  you  a  statement  by  that  date.  If  you 
attain  age  60  on  or  after  October  1,  1995 
but  no  later  than  September  30,  1999. 
we  will  send  you  a  statement  in  the 
fiscal  year  in  which  you  attain  age  60. 
or  in  an  earlier  yeeu-  as  resources  allow. 
Also,  we  will  inform  you  that  em 
annually  updated  statement  is  available 
on  request.  Beginning  October  1.  1999, 
we  will  send  you  a  statement  each  year 
in  which  you  are  age  25  or  older. 

(4)  Ineligible.  If  we  do  not  send  you 
a  statement  because  one  or  more 
conditions  in  paragraph  (b)  of  this 
section  apply  when  you  are  selected,  we 
will  send  a  statement  in  the  first 
appropriate  fiscal  year  thereafter  in 
which  you  do  qualify. 

(5)  Undeliverable.  If  the  statement  we 
send  you  is  returned  by  the  Post  Office 
as  undeliverable,  we  will  not  remail  it. 

(d)  Contents  of  statement  of  earnings 
and  benefit  estimates.  To  prepare  your 
statement  and  estimate  your  benefits, 
we  will  use  the  earnings  in  our  records. 
If  there  are  earnings  recorded  for  you  in 
either  of  the  two  years  before  the  year 


in  which  you  are  selected  to  get  a 
statement,  we  will  use  the  later  of  these 
earnings  as  your  earnings  for  the  current 
year  and  future  years  when  we  estimate 
your  benefits,  hi  addition,  if  you  do  not 
already  have  the  required  credits 
(quarters  of  coverage)  to  be  eligible  to 
receive  benefits,  we  will  use  that  last 
recorded  earnings  amount  to  estimate 
up  to  eight  additional  credits  (four  per 
year)  for  last  year  and  the  current  year 
if  they  are  not  yet  entered  on  your 
record.  If  there  are  no  earnings  entered 
on  your  record  in  either  of  the  two  years 
preceding  the  year  of  selection,  we  will 
not  estimate  current  and  future  earnings 
or  additional  credits  for  you.  Your 
earnings  and  benefit  estimates  statement 
will  contain  the  following  information: 

(1)  Your  social  security  taxed  earnings 
as  shown  by  our  records  as  of  the  date 
we  select  you  to  receive  a  statement; 

(2)  An  estimate  of  the  social  security 
and  medicare  hospital  insurance  taxes 
paid  on  your  earnings  (although  we  do 
not  maintain  such  tax  information); 

(3)  The  number  of  credits,  i.e.. 
quarters  of  coverage,  not  exceeding  40 
(as  described  in  paragraph  (d)  of  this 
section),  that  you  have  for  both  social 
security  and  medicare  hospital 
insurance  purposes,  and  the  number 
you  need  to  be  eligible  for  social 
security  benefits  and  also  for  medicare 
hospital  insurance  coverage; 

(4)  A  statement  as  to  whether  you 
meet  the  credit  (quarters  of  coverage) 
requirements,  as  described  in  subpart  B 
of  this  part,  for  each  type  of  social 
security  benefit  when  we  prepare  the 
benefit  estimates,  and  also  whether  you 
are  eligible  for  medicare  hospital 
insurance  coverage; 

(5)  Estimates  of  the  monthly 
retirement  (old-age),  disability, 
dependents'  and  sur\'ivors'  insurance 
benefits  potentially  payable  on  your 
record  if  you  meet  the  credits  (quarters 
of  coverage)  requirements.  If  you  are  age 
50  or  older,  the  estimates  will  include 
the  retirement  (old-age)  insurance 
benefits  you  could  receive  at  age  62  (or 
your  current  age  if  you  are  already  over 
age  62),  at  full  retirement  age  (currently 
age  65  to  67,  depending  on  your  year  of 
birth)  or  at  your  current  age  if  you  are 
already  over  full  retirement  age.  and  at 
age  70.  If  you  are  under  age  50.  instead 
of  estimates,  we  may  provide  a  general 
description  of  the  benefits  (including 
auxiliary  benefits)  that  are  available 
upon  retirement; 

(6)  A  description  of  the  coverage 
provided  under  the  medicare  program: 

(7)  A  reminder  of  your  right  to  request 
a  correction  of  your  earnings  record,  and 

(8)  A  remark  that  an  annually  updated 
statement  is  available  on  request. 
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PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  B — [Amended] 

1   The  authority  citation  for  subpart  B 
of  part  422  continues  to  read  as  follows; 

Authority:  Sees  205,  232.  702(a)(S).  1131. 
and  1 143  of  the  Social  Security  Act  (42 
V  S  C.  405,  432,  ')02(a)(5),  1320l)-l  and 
1320b-13  ) 

2.  Section  422.125  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  422. 1 2S    StateiTwnts  of  earnings: 
resolving  earnings  discrepancies. 

(a)  Obtaining  a  statement  of  earnings 
and  estimated  benefits  An  individual 
may  obtain  a  statement  of  the  earnings 
on  his  earnings  record  and  an  estimate 
of  social  security  benefits  potentially 
payable  on  his  record  either  by  writing, 
calling,  or  visiting  any  social  security 
office,  or  by  waiting  until  we  send  him 
one  under  the  procedure  described  in 
§404.812  of  this  chapter.  An  individual 
may  request  this  statement  by 
completing  the  proper  form  or  by 
otherwise  providing  the  information  the 
Social  Security  Administration  requires, 
as  explained  in  ^  404.810(bl  of  this 
chapter 

(b)  Statement  of  earnings  and 
estimated  benefits  Upon  receipt  of  such 
a  request  or  as  required  by  section 
1143(c)  of  the  Social  Security  Act.  the 
Social  Security  Administration  will 
provide  the  individual,  without  charge, 
a  statement  of  earnings  and  benefit 
estimates  or  an  earnings  statement.  See 
§§  404.81 1  through  404.81 2  of  this 
chapter  concerning  the  information 
contained  in  these  statements 

•         ft         *         •         * 
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RIN  0960-AE23 

Civil  Monetary  Penalties,  Assessments 
and  Recommended  Exclusions 

agency:  Office  of  the  Inspector  General 
(OIG),  SSA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
procedures  to  impose  civil  monetary 
penalties  and  asstissments  against 
certain  Old-Age,  Survivors,  and 
Disability  Insurance  beneficiaries. 
Supplemental  Security  Income 
recipients,  third  parties,  physicians, 
medical  providers,  and  other 
individuals  and  entities  who  make  false 
statements  or  representations  for  use  m 


determining  any  right  to  or  amount  of 
title  II  or  title  XVI  benefits  under  the 
Social  Security  Act.  This  final  rule 
implements  the  civil  monetary  penalty 
provisions  of  section  206(b)  of  the 
Social  Security  Independence  and 
Program  Improvements  Act  of  1994, 
EFFECTIVE  DATE:  This  final  rule  is 
effective  May  24.  1996, 
FOR  FURTHER  INFORMATION  CONTACT  : 
Judith  A,  Kidwell.  Office  of  the 
Inspector  General.  (410)  965-9750, 

SUPPLEMENTARY  INFORMATION: 

Background 

We  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  November  27.  1995.  (60  PR 
sa.'JOo)  which  proposed  to  establish 
procedures  to  implement  the  civil 
monetary  penalty  (CMP)  provisions  of 
section  206(b)  of  the  Social  Security 
Independence  and  Program 
Improvements  Act  of  1994,  Public  Law 
103-290.  which  added  section  1129  of 
the  Social  Security  Act  (the  Act), 
effective  October  1.  1994.  Section  108  of 
Public  Law  103-296  made  additional 
conforming  amendments  to  section 
1129,  effective  March  31.  1995.  to  reflect 
the  Social  Security  Administration's 
(SSA)  new  status  as  an  nidependent 
agency. 

The  60-day  public  comment  period 
closed  on  January  26.  1996.  We  received 
comments  on  the  NPRM  from  only  one 
commenter.  a  disability  law  center.  The 
comments,  our  responses,  and  the  final 
rule,  with  .several  technical  changes  we 
have  made,  are  discussed  below. 

Since  we  have  made  only  technical 
changes,  we  are  adopting  the  regulations 
as  proposed. 

Public  Comments  on  the  Proposed 
Regulations 

The  commenter  was  concerned  that 
the  regulations  were  overly  broad  and 
that  there  were  unaddressed  problems  at 
the  SSA  which  would  increase  the 
likelihood  of  an  overbroad  application 
of  these  rules  to  claimants  and  their 
representatives.  The  substantive 
comments  made  by  the  conmienter  and 
our  responses  are  summarized  below. 

Conunent:  The  commenter  raised 
concerns  that  the  proposed  regulations 
were  overbroad  in  defining  when  a 
person  has  made  or  c;aused  to  \ie.  made 
a  statement,  representation,  or  omission 
of  material  fact,  inasmuch  as  the  basis 
and  purpose  statement  in  §498,100  does 
not  include  an  intent  requirement. 

Response  Section  498. lUO  has  been 
developed  to  briefly  catalog  the  general 
tvpes  of  penalty  and  assessment 
authorities  that  will  be  in  part  498.  This 
section  is  not  intended  to  include  the 


legally  operative  language  to  impose  a 
penalty  or  assessment.  Such  language 
can  be  found  in  §§498.101  through 
498.132. 

Comment:  The  commenter  expressed 
a  concern  that  the  definition  of  material 
fact  at  §498.101  is  not  limited  to  facts 
that  might  have  made  a  difference  in  the 
eligibility  decision. 

Response:  The  definition  of  "material 
fact"  which  appears  in  the  NPRM  is 
taken  verbatim  from  section  1129(a)(2) 
of  the  Act. 

Comment:  Although  the  commenter 
acknowledged  that  §498,102  contains 
elements  of  intent,  it  raised  a  concern 
that  the  basts  for  imposition  of  CMPs 
does  not  adequately  link  misstatements 
and  omissions  to  an  intent  to 
fraudulently  obtain  benefits. 

Response:  Section  498,102  carefully 
tracks  the  language  of  section  1129(a)(1) 
of  the  Act.  In  order  to  impose  a  penalty 
or  assessment  under  §  498.102.  the  OIG 
must  determine  that  an  individual  knew 
or  should  have  known  that  his  or  her 
statement  or  representation  was  false  or 
misleading  or  omitted  a  material  fact,  or 
that  the  individual  made  the  false  or 
misleading  statement  with  knowing 
disregard  for  the  truth. 

Comment:  The  commenter  recited  an 
example  of  an  experience  to  illustrate 
problems  it  perceived  with  this  rule. 
The  commenter  also  expressed  concerns 
that:  (1)  The  vast  majority  of  claimants 
do  not  understand  eligibility  and 
reporting  requirements;  (2)  because  of 
staff  reductions,  access  to  SSA  staff  for 
information  is  limited:  (3)  the  ability  of 
SSA  staff  to  completely  and  accurately 
relate  program  requirements  varies 
widely;  (4)  SSA  pamphlets  are  difficult 
fur  persons  with  learning  disabilities 
and  limited  education  or  English  skills: 
and  (5)  SSA  record  keeping  is  such  that 
it  is  not  unusual  for  records  to  be  lost. 

Response:  Many  of  these  comments 
are  more  appropriately  directed  to  the 
administration  of  SSA  programs  and  are 
not  within  the  scope  of  this  rule. 
However,  we  would  like  to  point  out 
that  section  1129  of  the  Act  is  directed 
toward  those  persons  who  defraud  the 
SSA's  programs  or  receive  benefits  or 
payments  to  which  they  are  not  entitled, 
and  that  steps  have  been  taken  to 
address  due  process  concerns  and 
ensure  that  innocent  persons  are  not 
penalized. 

As  required  by  section  1129  of  the 
Act,  the  respondent  will  be  notified  of 
a  proposed  penalty  in  a  manner 
authorized  by  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure.  Additionally, 
except  with  respect  to  affirmative 
defenses  and  mitigating  circumstances, 
the  burden  of  persuasion  is  on  the 
Government  in  CMP  cases.  Finally,  the 
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SSA  plans  to  go  beyond  the 
requirements  of  the  statute  to  ensure 
due  process  with  respect  to  the  CMP 
process.  The  statute  requires  only  that  a 
person  be  given  "an  opportunity  for  the 
determination  to  be  made  on  the  record 
after  a  hearing  at  which  the  person  is 
entitled  to  be  represented  by  counsel,  to 
present  witnesses,  and  to  cross-examine 
witnesses  against  the  person."  The  SSA 
intends  to  enter  into  an  agreement  with 
the  Departmental  Appeals  Board  (DAB) 
of  the  U.S.  Department  of  Health  and 
Human  Services  to  conduct  the  hearings 
in  these  cases  because  of  the  DAB's 
expertise  with  CMP  cases  involving 
Medicare  and  Medicaid  fraud  over  a 
period  of  more  than  10  years.  SSA  plans 
to  include  an  appeal  to  the  appellate 
division  of,  the  DAB  in  the 
administrative  review  process  which 
will  provide  an  additional  opportunity 
for  the  respondent  to  address  legal 
issues  before  being  required  to  litigate  in 
federal  court. 

Comment:  The  commenter  expressed 
concerns  that  the  imposition  of  CMP 
magnifies  the  dilemma  of  the  sometimes 
competing  duties  of  zealous 
representation,  client  confidentiality, 
and  candor  towards  the  tribunal.  The 
commenter  opines  that  the  rule  will:  (1) 
Interfere  with  the  obligation  of 
advocates  to  determine  the  relevance  or 
evidentiary  value  of  information  being 
considered  for  admission  for  the  record: 
(2)  require  representatives  to  determine 
what  is  a  material  fact  and  what  is 
opinion;  and  (3)  magnify  the  dilemma  of 
competing  duties  of  representation, 
client  confidentiality  and  candor 
towards  the  tribunal. 

Response:  As  acknowledged  by  the 
commenter,  attorneys  and  paralegals 
supervised  by  attorneys  are  bound  by 
federal  and  state  codes  of  professional 
conduct.  We  do  not  believe  that 
"zealous  representation"  would  ever 
include  knowingly  assisting  in 
presenting  or  supplying  false 
information  to  the  SSA  in  order  to 
obtain  benefits  or  payments  for  a  client. 

Comment:  The  commenter  indicated 
that  representatives  should  not  be 
required  to  submit  potentially 
prejudicial  reporls  or  face  CMP  without 
the  availabihty  of  an  enforceable 
subpoena  for  the  report  writer. 

Response:  The  Inspector  General  (IG) 
has  the  authority  under  the  Inspector 
General  Act  of  1978,  as  amended,  to 
obtain  such  information  through  the 
issuance  of  subpoenas  during  a  fraud 
investigation  involving  the  SSA's 
programs  or  operations.  Additional 
subpoena  authority  exists  at  sections 
205(d)  and  1129(i)  of  the  Act. 

Comment:  The  commenter  expressed 
concerns  that  §498.109  does  not  allow 


for  a  showing  of  good  cause  for  a  late 
request  for  a  hearing,  and  suggested  that 
the  OIG  should  send  a  second  notice  bv 
certified  mail. 

Response:The  SSA's  proposed 
hearing  regulations  which  will  be 
published  in  the  Federal  Register  in  the 
near  future  will  give  the  administrative 
law  judge  the  authority  to  grant  a  late 
request  for  a  hearing  upon  a  showing  of 
good  cause.  We  have  revised  §  498.109 
of  this  final  rule  to  reflect  this  gocxi 
cause  exception. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
have  determined  that  these  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  are  not  subject  to 
OMB  review. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new- 
reporting  or  record  keeping 
requiremCTits  requiring  OMB  clearance. 

Regulatory  Flexibility  Act 

We  have  determined  that  no 
regulatory  impacrt  analysis  is  required 
for  these  final  regulations.  While  the 
penalties  emd  assessments  which  the  IG 
could  impose  as  a  result  of  section  1129 
of  the  Act  and  these  regulations  might 
have  a  slight  impact  on  small  entities, 
we  do  not  anticipate  that  a  substantial 
number  of  these  small  entities  will  be 
significantly  affected  by  this 
rulemaking.  Based  on  our 
determination,  the  IG  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impacrt  on  a  substantial 
number  of  small  business  entities.  Any 
impact  on  small  businesses  would 
primarily  be  a  result  of  the  legislation 
rather  than  these  regulations.  Therefore. 
we  have  not  prepared  a  regulatory 
flexibility  analysis. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96  001.  Social  Security- 
Disability  Insurance:  96.002.  Scx;ial  Security- 
Retirement  Insurance;  96.004.  Social 
Security- Survivors  Insurance:  and  96.006. 
Supplemental  Security  Income  Program) 

List  of  Subjects  in  20  CFR  Part  498 

Administrative  practice  and 
procredure.  Fraud,  and  Penalties. 

Approved;  April  16.  1996. 
David  C.  Williams, 

Inspector  General. 

For  the  reasons  set  out  in  the 
preamble,  part  498  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 


PART  498— CIVIL  MONETARY 
PENALTIES,  ASSESSMENTS  AND 
RECOMMENDED  EXCLUSIONS 

1.  The  authority  citation  for  part  498 
is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1129.  and  1140 
of  the  Social  Security  Act  (42  US  C. 
902(a)(5).  1320a-8.  and  1320b-10). 

2.  Section  498.100  is  amended  by 
revising  paragraphs  (a)  and  (b) 
introductory  text  and  adding  paragraph 
(b)(1)  to  read  as  follows: 

S  498. 1 00    Basis  artd  purpose. 

(a)  Basis.  This  part  implements 
sections  1129  and  1140  of  the  Serial 
Security  Act  (42  U.S.C.  1320a-8  and 
1320b-10). 

(b)  Purpose.  This  part  provides  for  the 
imposition  of  civil  monetary  penalties 
and  assessments,  as  applicable,  against 
persons  who— 

(1)  Make  or  cause  to  be  made  false 
statements  or  representations,  or 
omissions  of  material  facrt  for  use  in 
determining  any  right  to  or  amount  of 
benefits  under  title  11  or  benefits  or 
payments  under  title  XVI  of  the  Scxzial 
Security  Act:  or 
*         *        •        *         • 

3.  Section  498.101  is  amended  by 
adding  the  following  definitions  and 
revising  the  definition  of  "Respondent" 
to  read  as  follows: 

§498.101     Definitions. 

***** 

Assessment  means  the  amount 
described  in  §498.104,  and  includes  the 
plural  of  that  term. 

***** 

Material  fact  means  a  fact  which  the 
Commissioner  of  Social  Security  may 
consider  in  evaluating  whether  an 
applicant  is  entitled  to  benefits  under 
title  II  or  eligible  for  benefits  or 
payments  under  title  XVI  of  the  Social 
Security  Act. 
***** 

Respondent  means  the  person  upon 
whom  the  Commissioner  or  the 
Inspector  General  has  imposed,  or 
intends  to  impose,  a  penalty  and 
assessment,  as  applic:able. 
***** 

4.  Section  498.102  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (a)  to  read  as  follows: 

§  498. 1 02    Basis  for  civil  monetary 
penalties  and  assessments. 

(a)  The  Office  of  the  Inspector  General 
may  impose  a  penalty  and  assessment, 
as  applicable,  against  any  person  whom 
it  determines  in  accordance  with  this 
part — 

vD  Has  .made  or  caused  "o  be  made, 
a  statement  or  representation  of  a 
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material  fact  for  use  in  detemunin^  any 
initial  or  continuing  right  to  or  amount 
of. 

(i)  Monthly  insurance  b^-nefits  under 
title  II  of  the  Social  Security  Act.  or 

(ii)  Benefits  or  payments  under  title 
XVI  of  the  So<  idl  Security  Act;  and 

(2Ki)  Kjiew.  or  should  have  Lnown. 
that  the  statement  or  representation— 

(A)  Was  false  or  misleading,  or 

(B)  Omitted  a  material  fact;  or 

(ii)  Made  such  statement  with 

knowing  disregarii  for  the  truth 
»         •         •         •         • 

5  Section  448.103  is  amended  by 
adding  paragraph  (a)  io  read  as  follows: 
.         •         •         •         • 

§408.103    Amount  Of  penalty. 

(a)  Under  «?  498. 102la),  the  Office  of 
the  Inspector  General  may  impose  a 
penalty  of  not  more  than  S5,000  for  each 
false  statement  or  representation 
«  •  •  •  • 

6  Section  498.104  is  added  to  read  as 
follows; 

§498.104    Amount  Of  sssassmenL 

A  person  subject  to  a  penalty 
determined  under  tj498.102(aj  may  be 
subject,  in  addition,  to  an  assessment  of 
not  more  than  twice  the  amount  of 
benefits  or  payments  paid  as  a  result  of 
the  statement  or  representation  which 
was  the  basis  for  the  penalty.  An 
assessment  is  in  lieu  of  damages 
sustained  by  the  United  States  because 
of  such  statement  or  representation. 

7.  Sec:tion  498  1  OB  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (a)  to  read  as  follows: 

§  498.106    Determinations  regarding  the 
amount  or  scope  of  penalties  and 
assessments. 

(a)  In  determining  the  amount  or 
scope  of  anv  penalty  and  assessment,  as 
applicable,  in  accordance  with 
i5§498.U);i(a)  and  498.104.  the  Office  of 
the  Inspector  deneral  will  take  into 
account 

(1)  The  nature  of  the  statements  and 
representations  referred  to  in 

§  498  l()2(a)  and  the  circumstances 
under  vvhu.h  they  occurred, 

(2)  The  degree  of  culpability  of  the 
person  committing  the  offense; 

(3)  The  history  of  prior  offenses  of  the 
person  committing  the  offense, 

(4)  The  financial  c:on(iition  of  the 
person  committing  the  offenstv,  and 

(5)  Such  other  matters  as  justice  may 
require 

*         •         •  •         • 

8   Section  498.108  is  revised  to  read 
as  follows; 


§  498. 1 08    Penalty  and  assessment  not 
exclusive. 

Penalties  and  assessments,  as 
applicable,  imposed  under  this  part  are 
in  addition  to  any  other  penalties 
prescribed  by  law. 

9.  Section  498.109  is  revised  to  read 
as  follows; 

§  498. 1 09    Notice  of  proposed 
determination. 

(a)  If  the  Office  of  the  Inspector 
G«;neral  seeks  to  impose  a  penalty  and 
assessment,  as  applicable,  it  will  serve 
written  notice  of  the  intent  to  take  such 
action.  The  notice  will  include: 

(1 )  Reference  to  the  statutory  basis  for 
the  proposed  penalty  and  assessment,  as 
applicable; 

(2)  A  description  of  the  false 
statements,  representations,  and 
incidents,  as  applicable,  with  respect  to 
which  the  penalty  and  assessment,  as 
applicable,  are  proposed; 

(3)  The  amount  of  the  proposed 
penalty  and  assessment,  as  applicable; 

(4)  Any  circumstances  described  in 
§  498  106  that  were  considered  when 
detennining  the  amount  of  the  proposed 
penalty  and  assessment,  as  applicable; 

and 

(5)  Instructions  for  responding  to  the 
notice,  including 

(i)  A  specific  statement  of 
respondent's  right  to  a  hearing;  and 

(ii)  A  statement  that  failure  to  request 
a  hearing  within  60  days  permits  the 
imposition  of  the  proposed  penalty  and 
assessment,  as  applicable,  without  right 
of  appeal. 

(b)  Any  person  upon  whom  the  Office 
of  the  Inspector  General  has  proposed 
the  imposition  of  a  penalty  and 
assessment,  as  applicable,  may  request  a 
hearing  on  such  proposed  penalty  and 
assessment. 

(c)  If  the  respondent  fails  to  exercise 
the  respondent's  right  to  a  hearing 
within  the  time  permitted  under  this 
section,  and  does  not  demonstrate  good 
cause  for  such  failure  before  ari 
administrative  law  judge,  any  penalty 
and  assessment,  as  applicable,  becomes 
final 

10  .Stiction  498.110  is  revised  to  read 
as  follows: 

§  498. 110    Failure  to  request  a  hearing. 

If  the  respondent  does  not  request  a 
hearing  within  the  time  prescribed  by 
1^498  109la),  the  Office  of  the  Inspector 
General  may  seek  the  proposed  penahy 
and  assessment,  as  applicable,  or  any 
less  severe  penalty  and  assessment.  The 
Office  of  the  Inspector  General  shall 
notify  the  respondent  by  certified  mail, 
return  receipt  requested,  of  any  penalty 
and  assessment,  as  applicable,  that  has 
been  imposed  and  of  the  means  by 


which  the  respondent  may  satisfy  the 
amount  owed. 

11.  Section  498.114  is  added  to  read 
as  follows: 

S  498.1 14    Collateral  estoppel. 

In  a  proceeding  under  section  1129  of 
the  Social  Security  Act  that— 

(a)  Is  against  a  person  who  has  been 
convicted  (whether  upon  a  verdict  after 
trial  or  upon  a  plea  of  guilty  or  nolo 
contendere)  of  a  Federal  or  State  crime 
charging  fraud  or  false  statements;  and 

(b)  Involves  the  same  transactions  as 
in  the  criminal  action,  the  person  is 
estopped  from  denying  the  essential 
elements  of  the  criminal  offense. 

12.  Section  498.127  is  revised  to  read 
as  follows: 

§498.127    Judicial  review. 

Sections  1129  and  1140  of  the  Social 
Security  Act  authorize  judicial  review  of 
any  penalty  and  assessment,  as 
applicable,  that  has  become  final. 
Judicial  review  may  be  sought  by  a 
respondent  only  in  regard  to  a  penalty 
and  assessment,  as  applicable,  with 
respect  to  which  the  respondent 
requested  a  hearing,  unless  the  failure  or 
neglect  to  urge  such  objection  is 
excused  by  the  court  because  of 
extraordinary  circumstances. 

13.  Section  498.128  is  amended  by 
revising  the  section  heading,  paragraph 
(a),  and  adding  paragraphs  (b),  (d).  and 
(e)  to  read  as  follows: 

§  498.1 28    Collection  of  penalty  and 
assessment 

(a)  Once  a  determination  has  become 
final,  collection  of  any  penalty  and 
assessment,  as  applicable,  will  be  the 
responsibihty  of  the  Commissioner  or 
his  or  her  designee. 

(b)  In  cases  brought  under  section 
1 1 29  of  the  Social  Security  Act,  a 
penalty  and  assessment,  as  applicable, 
imposed  under  this  part  may  be 
compromised  by  the  Commissioner  or 
his  or  her  designee,  and  may  be 
recovered  in  a  civil  action  brought  in 
the  United  States  District  Court  for  the 
district  where  the  statement  or 
representation  referred  to  in  §  498.102(a) 
was  made,  or  where  the  respondent 
resides. 
***** 

(d)  As  specifically  provided  under  the 
Social  Security  Act,  in  cases  brought 
under  section  1129  of  the  Social 
Security  Act.  the  amount  of  a  penalty 
and  assessment,  as  applicable,  when 
finally  determined,  or  the  amount 
agreed  upon  in  compromise,  may  also 
be  deducted  from: 

(1 )  Monthly  title  II  or  title  XVI 
payments,  notwithstanding  section  207 
of  the  Social  Security  Act  as  made 
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applicable  to  title  XVI  by  section 
1631(d)(1)  of  the  Social  Security  Act; 

(2)  A  tax  refund  to  which  a  person  is 
entitled  to  after  notice  to  the  Secretary 
of  the  Treasury  under  31  U-S.C. 
§3720A; 

(3)  By  authorities  provided  under  the 
Debt  Collection  Act  of  1982,  as 
amended,  31  U.S.C.  3711,  to  the  extent 
applicable  to  debts  arising  under  the 
Social  Security  Act;  or 

(4)  Any  combination  of  the  foregoing, 
(e)  Matters  that  were  raised  or  that 

could  have  been  raised  in  a  hearing 
before  an  administrative  law  judge  or  in 
an  appeal  to  the  United  States  Court  of 
Appeals  under  sections  1129  or  1140  of 
the  Social  Security  Act  may  not  be 
raised  as  a  defense  in  a  civil  action  by 
the  United  States  to  collect  a  penalty 
and  assessment,  as  applicable,  under 
this  part. 

14.  Section  498.129  is  added  to  read 
as  follows: 

§  498. 1 29    Notice  to  other  agencies. 

As  provided  in  section  1129  of  the 
Social  Security  Act,  when  a 
determination  to  impose  a  penalty  and 
assessment,  as  applicable,  with  respect 
to  a  physician  or  medical  provider 
becomes  final,  the  Office  of  the 
Inspector  General  will  notify  the 
Secretary  of  the  final  determination  and 
the  reasons  therefore. 

15.  Section  498.132  is  revised  to  read 
as  follows: 

§498.132    Limitations. 

The  Office  of  the  Inspector  General 
may  initiate  a  proceeding  in  accordance 
with  §  498.109(a)  to  determine  whether 
to  impose  a  penalty  and  assessment,  as 
applicable — 

(a)  In  cases  brought  under  section 
1129  of  the  Social  Security  A.ct,  after 
receiving  authorization  from  the 
Attorney  General  pursuant  to 
procedures  agreed  upon  by  the 
Inspector  Cjeneral  and  the  Attorney 
General;  and 

(b)  Within  6  years  from  the  date  on 
which  the  violation  was  committed. 

|FR  Doc   96-9926  Filed  4-23-96;  845  am] 
BILUNG  CODE  4190-2«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  for  33  approved  new 
animal  drug  applications  (NADA's)  from 
American  Cyanamid  Co.  to  Hoffrnann- 
La  Roche,  Inc.  In  addition,  the  agency  is 
amending  its  regulations  to  correct  some 
errors.  This  action  is  being  taken  to 
clarify  and  improve  the  accuracy  of  the 
animal  drug  regulations. 
EFFECTIVE  DATE:  April  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  American 
Cyanamid  Co.,  Berdan  Ave.,  Wayne,  NJ 
07470,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in.  the  following  approved 
NADA's  to  Hoffmann-La  Roche,  Inc., 
Nutley.NJ  07110-1199. 


NADA  no. 


Ingredients 


33-950 
35-688 


35-805 
36-361 

41-647 

41-648 

41-649  , 

41-650 

41-651  . 

41-652. 

41-653. 

41-654  . 

46-920  . 
48-^86  . 
48-761  . 

48-762  . 

48-763  . 

55-040  . 


Sulfamerazine. 

Chloftetracycline  Calcium 
Complex,  Penicillin  G  Pro- 
caine, Sulfamethazine 

Chlortetracycline  Hydro- 
chloride, Sulfamethazine. 

Chlortetracycline  Calcium 
Complex,  Amprolium  , 
Ettx>pabate,  Sodium  Sul- 
fate. 

Sulfamethazine, 
Chlortetracycline  Calcium 
Complex. 

Sulfamethazine. 
Chlortetracycline  Calcium 
Complex. 

Sulfamethazine, 
Chlortetracycline  Calcium 
Complex. 

Sulfamethazine, 
Chlortetracycline  Calcium 
Complex. 

Sulfamethazine, 
Chlortetracycline  Calcium 
Complex. 

Sulfamethazine,  ' 
Chlortetracycline  Calcium 
Complex. 

Sulfamethazine, 
Chlortetracycline  Calcium 
Complex. 

Sulfamethazine. 
Chlortetracycline  Calcium 
Complex. 

Bacitracin  zinc. 

Robenidine  Hydrochlonde. 

Chlortetracycline  Calcium 
Complex. 

Chlortetracycline  Calcium 
Complex. 

Chlortetracycline  Calcium 
Complex. 

Chlortetracycline  Hydro- 
chloride. 


NADA  no. 
92-507  

93-372  

95-546  

96-933  

97-085  

105-758  .... 
114-794  .... 
121-553  .... 

123-154  .... 

136-484  .... 
139-075  .... 
139-190  .... 

139-235  .... 

140-859  .... 

140-867  .... 


Ingredients 


Chlortetracycline  Calcium 
Complex.  Robenidine  Hy- 
drochlonde. 

Chlortetracydine  Hydro-* 
chloride. 

Robenidine  Hydrochlonde, 
Roxarsone. 

Bacitracin  zinc,  Robemdine 
Hydrochloride. 

Robemdine  Hydrochlonde, 
Bacitracin  MD. 

Bacitracin  zirx:.  Amprotium. 
Ethopabate,  Roxarsone. 

Bacitracin  zinc.  Amprolium. 
Ethopabate. 

Monensin  Sodium. 
Chlortetracycline  Hydro- 
chlonde. 

Monensin  Sodium,  Bacitracin 
ZN.  Roxarsone 

Bacitracin  ztnc,  Carbasone. 

Maduramicin  ammonium. 

Bacitracin  zinc,  Salirxxnyan, 
Sodium  Roxarsone 

Bacitraon  zinc,  Salirxxnycin, 
Sodium  Roxarsone. 

Chlortetracycline  Calcium 
Complex.  Salinomycin  So- 
dium. 

Chlortetracycline  Calcium 
Complex,  Roxarsone. 
Salinomycin  Sodium 


Accordingly,  the  agency  is  amending 
the  regulations  in  part  558  (21  CFR  part 
558)  to  reflect  the  change  of  sponsor 
FDA  is  also  correctmg  some  errors  that 
have  been  incorporated  into  the 
agency's  codified  regulations  The  errors 
in  the  regulations  are  as  follows: 

In  §558.95(b)(l)(xin)(6)  the  reference 
to  the  limitations  cited  m  (e)(l)(vii)(i<)  is 
incorrect;  the  correct  cite  is    paragraph 
(b)(l)(vii)(6)  of  this  section"  In 
^  558.355(b)(9)  the  cited  reference 
"paragraphs  (f)(l)(xv).  (xvil.  and  (xvii)" 
incorrectly  Usted  the  sponsor,  "(xvii)" 
should  refer  to  sponsor  01 2799.  The 
agency  is  correcting  this  error  by 
removing  "(xviij"  from  S;  558.355(b)(9) 
and  adding  sponsor  012799  to 
§558.355(b)(10). 

List  of  Subjects  in  21  CFR  Part  558 

-Animal  drugs.  .Anmial  feeds 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  unde- 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  .Medicine.  21 
CFR  part  558  is  amended  as  follows; 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows 
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Authority:  Stn  .s   h\2.  701  of  th»'  Federal 
Food.  Drug  and  (.osmetii  Act  121  L'  S C 
.16()b.  371) 

§558.58    [Amendfldi 

2  Section  558  58  Ampmlium  and 
ethopabate  is  anieruled  in  the  tablt>  in 
paragraph  (d)(1).  in  tht^  entrv  fur  (iii). 
under  the  "laniitations"  and  the 
"Sponsor"  columns  bv  removing 

010042"  wherever  it  appears  and 
adding  in  its  place  "000004" 

§558.78    [Amended] 

3  Section  558  78  Ba<  itracin  zinc  is 
ameniied  in  paragraph  (a)(2),  and  in  the 
table  in  paragr.iph  (d)(1)  in  the  entries 
for  (i).  (ii),  (v).  and  (vi)  under  the 
"Sponsor"  column,  and  in  paragraph 
(d)(2)(ii)  bv  removing    010042"  and 
adding  in  its  place  "000004", 

§  558.95    [Amended] 

4  Section  558  ')5  Bamberniv(  ins  is 
amended  in  paragraph  (b)(l  )(xiii)(/3)  by 
removing  "(e)(l)(vii)(/j)"  and  adding  in 
Its  place  "(bid  KviiKM" 

§558.120    [Amended] 

5.  Section  558.120  LMrharsonf  I  nut 
I'.S  P  I  is  amended  in  paragraph 
(c)(l)(iii)(b)  b\  removing  "010042"  and 
adding  in  its  place  "000004 '. 

§558.128    [Amended] 

6  Section  558  128  ChlorttHracyt  lim-  is 
amended  in  paragraph  (a)  by  removing 
"010042"  and  adding  in  its  place 
"000004  ' 

§558.145    [Amended] 

7  Set;tion  558.145  c:hlurtetrat  ycline. 
proci2inf  pcninllin.  and  sultunu'thazinc 
is  amended  in  paragraphs  (a)(1)  and 
(a)(2)  bv  removing  "010042"  and  adding 
in  Its  place  "000004" 

§  558.340    [AnMnded] 

8.  Section  558  ;140  Madnmniicin 
animonium  is  amended  in  paragraph  (a) 
bv  removing  "010042"  ajid  adding  in  its 
place  "000004". 

§558.355    [Amended] 

')   S*'(  tion  558  15')  is  .iiiii'iuii'd  in 
paragr-iphs  (b)(8).  [h][<i].  (DlDlivliM. 
inUK^Khl.dKDKivllM.  (flllKxvllh). 
and  (fldKwiK^)  by  removing  "010042" 
and  adding  m  its  place  "000004".  in 
paragraph  (b)('1)  bv  removing  ".  (xvi), 
and  (wii)"  and  adding  in  its  place  "and 
(xvi)".  and  by  adding  paragraph  (b)(10) 
to  read  as  follows 

§  558. 355    Monen  stn . 

•  •  •  •  • 

(b)  •  *  • 

(10)  To  0127^)9;  45  and  RO  grams  per 
poimd.  as  monensin  sodium,  paragraph 
(fldXxvii)  of  this  section 


§558.515    [Amended] 

10.  Se<:tion  558.515  Robenidme 
hydrochloride  is  amended  in  paragraphs 
(a),  (d)(l)(iii)(b),(d)(l)(iv)(b).and 
(d)(l)(v)(b)  by  removing  "010042"  and 
adding  in  its  place  "000004"  and  in 
paragraph  (d)(l)(vi)(/))  by  removing  "No. 
01171h"  and  adding  in  its  place  "Nos. 
000004  and  011716". 

§558.550    [Amended] 

1 1  Section  558.550  Salmomycin  is 
amended  in  paragraphs  (b)(l)(vii)(r), 
(b)(l)(ix)(r),(b)(l)(xv)(c),and 
(b)(l)(xvi)(c)  bv  removing  "010042"  and 
adding  in  its  place  "000004". 

§558.582    [Anr>ended] 

12  .Section  558.582  Sulfamerazine  is 
amended  in  paragraph  (a)  by  removing 
"010042"  and  adding  in  its  place 
"000004" 

Dntf-d   .^^)rlU    1996. 
Koberl  C.  Livingston, 

Dircitor.  (Jffice  of  Sew  Animal  Drug 
Evaluation.  Center  for  Vetennan'  Medicine 
IFR  [)o<    9ft-10019  Filed  4-23-96;  8  45  am] 

BILLING  COOC  416<M)1-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  151 
[1076-AD65] 

Land  Acquisitions 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior 

action:  Final  Rule. 


SUMMARY:  This  rule  establishes  a  30-day 
waiting  period  after  final  administrative 
decisions  to  acquire  land  into  trust 
under  the  Indian  Reorganization  Act 
anil  other  federa'  statutes.  The 
Department  is  establishing  this  waiting 
period  so  that  parties  seeking  review  of 
final  de<:isions  by  the  Interior  Board  of 
Indian  Appeals  or  of  decisions  of  the 
Assistant  Secretary-Indian  .^ffairs.  will 
have  notice  of  administrative  decisions 
to  take  l.ind  into  trust  before  title  is 
ai  tuallv  transferred.  This  notice  allows 
interested  parties  to  seek  judicial  or 
other  review  under  the  Administrative 
F'rot  edure  Act  and  applicable 
regulations. 

EFFECTIVE  DATE:  Apnl  24.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  lane  Sheppard.  Staff  Attorney. 
Office  of  the  .Solicitor  Division  of 
Indian  Affairs.  Room  6456,  Main 
Interior  Building,  1849  C  Street,  NVV,     . 
Washington.  DC  20240;  Telephone  (202) 
208-6260. 


SUPPLEMENTARY  INFORMATION:  On  July 
15,  1991,  the  proposed  rule  for  off- 
reservation  land  acquisitions  for  Indian 
tribes  was  published  in  the  Federal 
Register  (56  FR  32278-32280).  On  June 
23.  1995.  the  final  rule  was  published  at 
60  FR  32878.  That  nilemaking 
supplemented  the  existing  regulations 
in  part  151.  This  procedural  rule  adds 
a  subsection  to  existing  25  CFR  151.12, 
Action  on  requests. 

Background 

In  response  to  a  recent  court  decision. 
State  of  South  Dakota  v.  U.S. 
Department  of  the  Interior,  69  F.3d  878 
(8th  Cir.  1995).  the  Department  of  the 
Interior  is  establishing  a  procedure  to 
ensure  the  opportunity  for  judicial 
review  of  administrative  decisions  to 
acquire  title  to  lands  in  trust  for  Indian 
tribes  and  individual  Indians  under 
section  5  of  the  Indian  Reorganization 
Act  (IRA)  (Pub.  L.  73-383.  48  §tat.  984- 
988,  25  U.S.C.  465).  Following 
consideration  of  the  factors  in  the 
current  regulations  and  completion  of 
the  title  examination,  the  Department, 
through  Federal  Register  notice,  or 
other  notice  to  affected  members  of  the 
public,  will  announce  any  final 
administrative  determination  to  take 
land  in  trust.  The  Secretary  will  not 
acquire  title  to  the  land  in  trust  until  at 
least  30  days  after  pubhcation  of  the 
announcement.  This  procedure  permits 
judicial  review  before  transfer  of  title  to 
the  United  States.  The  Quiet  Title  Act 
(QTA).  28  U.S.C.  2409a.  precludes 
judicial  review  after  the  United  States 
acquires  title.  See.  e.g..  United  States  v. 
Mottaz.  476  U.S.  834  (1986);  North 
Dakota  v.  Block.  461  U.S.  273  (1983); 
Florida  V.  Department  of  Interior.  768 
F.2d  1248  (nth  Cir.  1985). 

Section  5  of  the  IRA  authorizes  the 
Secretary  to  acquire  land  in  trust  for 
Indians  and  Indian  tribes;  (1)  Within  or 
adjacent  to  an  Indian  reservation;  or  (2) 
for  purposes  of  facilitating  tribal  self- 
determination,  economic  development, 
or  Indian  housing.  State  of  South 
Dakota,  a  case  involving  an  off- 
reservation  trust  land  acquisition,  held 
Section  5  of  the  IRA  unconstitutional  on 
the  ground  that  it  violates  the 
nondelegation  doctrine.  The  court's 
decision  was  based  in  substantial  part 
on  the  understanding  that  judicial 
review  is  not  available  to  challenge  the 
Secretary's  action.  The  court  noted  that 
"judicial  review  is  a  factor  weighing  in 
favor  of  upholding  a  statute  against  a 
nondelegation  challenge."  This  rule 
ensures  that  such  review  is  available 
before  formal  conveyance  of  title  to  land 
to  the  United  States,  when  the  QTA's 
bar  to  judicial  review  becomes 
operative.  Judicial  review  is  available 
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under  the  APA  because  the  IRA  does 
not  preclude  judicial  review  and  the 
agency  action  is  not  committed  to 
agency  discretion  by  law  within  the 
meaning  of  the  APA. 

While  the  Eighth  Circuit  decision 
precludes  the  Secretary  from  taking  into 
trust  the  land  at  issue  in  that  particular 
case,  new  trust  acquisitidhs  will  be 
made  on  a  case-by-case  basis.  The 
procedure  announced  in  today's  rule, 
however,  will  apply  to  all  pending  and 
future  trust  acquisitions. 

The  Department  certifies  that  this 
procedural  rule  meets  the  standards 
provided  in  Sections  2(a)  and  2(b)(2)  of 
Executive  Order  12778. 

The  Department  has  determined  that 
this  rule: 
— Does  not  have  significant  federalism 

effects. 
— Will  not  have  significant  economic 
impact  on  a  substantial  number  of 
small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
— Does  not  have  significant  takings 

implications  under  E.O.  12630. 
— Does  not  have  significant  effects  on 
the  economy,  nor  will  it  resuh  in 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments, 
agencies,  or  geographical  regions. 
— Does  not  have  any  adverse  effects  on 
competition,  employment, 
investment,  productivity,  innovation, 
.or  the  export/ import  market. 
— Is  categorically  excluded  from  the 
National  Environmental  Policy  Act  of 
1969  because  it  is  of  an 
administrative,  technical,  and 
procedural  nature.  Therefore,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
warranted. 

This  rule  is  not  a  significant  rule 
under  E.O.  12866  and  does  not  require 
approval  by  the  Office  of  Management 
and  Budget. 

This  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C.  804.  The  annual 
number  of  tribal  requests  to  place  lands 
in  trust  is  small.  There  will  be  costs 
incurred  by  a  party  seeking  judicial 
review.  The  author  of  this  rule  is:  Mary 
Jane  Sheppard,  Office  of  the  Solicitor. 
U.S.  Department  of  the  Interior.' 

Because  this  is  a  procedural  rule 
under  Section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  551  et  seq.,  it  is  exempt  from 
requirements  for  notice  and  comment 
rulemaking. 

List  of  Subjects  in  25  CFR  Part  ISl 

Indians — lands. 

For  reasons  set  out  in  the  preamble. 
Part  151  of  Title  25.  Chapter  I  of  the 


Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  151— LAND  ACQUISmONS 
(NONGAMING) 

1.  The  authority  for  part  151 
continues  to  read  as  follows: 

Authority:  R.S.  161;  5  U.S.C.  301.  Interpret 
or  apply  46  Stat.  1106,  as  amended;  46  Stat. 
1471,  as  amended:  48  Stat.  985,  as  amended; 
49  Stat.  1967,  as  amended,  53  Stat.  1129:  63 
Stat.  605;  69  Stat.  392.  as  amended;  70  Stat. 
290,  as  amended;  70  Stat.  626;  75  Stat.  505; 
77  Stat.  349;  78  Stat.  389;  78  Stat.  747;  82 
Stat.  174.  as  amended.  82  Stat.  884;  84  Stat. 
120;  84  Stat.  1874;  86  Stat.  216;  86  Stat.  530: 
86  Stat.  744;  88  Stat.  78:  88  Stat.  81;  88  Stat. 
1716;  88  Stat.  2203:  88  Stat.  2207;  25  U.S.C. 
2,  9,  409a,  450h,  451,  464,  465.  487,  488.  489. 
501.  502.  573.  574,  576.  608.  608a.  610,  610a, 
622,  624.  640d-10. 1466.  1495,  and  other 
authorizing  acts. 

2.  Section  151.12.  Action  on  requests, 
is  amended  by  designating  the  existing 
text  as  paragraph  (a)  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§151.12    TWe  •xamlnatlon. 

•        *        »        »        • 

(b)  Following  completion  of  the  Title 
Examination  provided  in  §  151.13  of 
this  part  and  the  exhaustion  of  any 
administrative  remedies,  the  Secretary 
shall  publish  in  the  Federal  Register,  or 
in  a  newspaper  of  general  circulation 
serving  the  affected  area  a  notice  of  his/ 
her  decision  to  take  land  into  trust 
under  this  part.  The  notice  will  state 
that  a  final  agency  determination  to  take 
land  in  trust  has  been  made  and  that  the 
Secretary  shall  acquire  title  in  the  name 
of  the  United  States  no  sooner  than  30 
days  after  the  notice  is  published. 

Dated:  April  17,  1996. 
Ada  E.  Deer. 

Assistant  Secretar\'.  Indian  Affairs. 
IFR  Doc.  96-9922  Filed  4-29-96;  8:45  am] 
BILUNG  CODE  4310-02-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  375  and  379 

Organizational  Charter;  Removal  of 
Parts 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  This  document  removes 
Department  of  Defense's  organizational 
charters  on  the  Assistant  to  the 
Secretary  of  Defense  (Public  Affairs)  and 
the  Assistant  to  the  Secretary  of  Defense 
(Atomic  Energy)  (ATSD(AE))  codified  in 
the  CFR,  The  parts  have  served  the 


purpose  for  which  they  were  intended 
in  the  CFR  and  are  no  longer  necessary, 
EFFECTIVE  DATE:  April  24.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
Bynum  or  P.  Toppings,  703-697-4111. 
SUPPLEMENTARY  INFORMATION:  DoD 
Directive  5122-5  (32  CFR  part  375)  has 
been  revised.  A  change  was  issued  to 
DoD  Directive  5134.8  (32  CFR  part  379), 
changing  the  organizational  name  from 
"Assistant  to  the  Secretary  of  Defense 
for  Atomic  Energy  (ATSD(AE))"  to 
"Assistant  to  the  Secretary  of  Defense 
for  Nuclear  and  Chemical  and  Biological 
Defense  Programs  (ATSD(NSB)".  Copies 
of  the  basic  Directives  and  changes 
thereto  may  be  obtained  from  the 
Nq.tional  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

List  of  Subjects  in  32  CFR  Parts  375  and 
379 

Organization  and  functions. 

PARTS  375  AND  379— [REMOVED] 

Accordingly,  bv  the  authority  of  10 
U.S.C.  301.  32  CFR  parts  375  and  379 
are  removed. 

Dated:  April  19.  1996. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

IFR  Doc.  96-9994  Filed  4-23-96;  8:45  ami 

BILUNG  CODE  5000  04  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  70 
[AO-FRL-5460-9] 

Clean  Air  Act  Final  Interim  Approval  of 
the  Federal  Operating  Permits 
Program;  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  Interim  Approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the 
Cahfomia  Air  Resources  Board  on 
behalf  of  the  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District  for  the 
purpose  of  complying  with  Federal 
requirements  which  mandate  that  States 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources. 

EFFECTIVE  DATE:  May  24.  1996. 
ADDRESSES:  Copies  of  the  District's 
submittal  and  other  supporting 
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information  used  in  developing  the 
proposed  interim  approval  int  luding 
the  Technical  Support  Document  with 
response  to  comments  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Operating  Permits  Section.  .^-5-2,  Air 
aid  Toxics  Division,  I'.S  EPA-Region 
I.X.  75  Hawihorne  Street.  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fram  es  Wicher,  (415)  744-1250. 
Operating  Permits  Section,  A-5-2.  Air 
and  Toxics  Division.  US  EPA-Region 
IX.  75  Hawthorne  Street.  San  Francisco, 
California  94105 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  purpose 

A  Introduction 

Title  V  of  the  Clean  Air  Act  (the  Act), 
and  implementing  regulations  at  40  CFR 
part  70  require  that  States  develop  and 
submit  operating  permits  programs  to 
EP.\  by  November  15.  1993,  and  that 
EP.\  act  to  approve  or  disapprove  each 
program  within  one  year  after  ret:eiving 
the  submittal  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70.  EP.^ 
mav  grant  the  program  interim  approval 
for  a  period  of  up  to  2  years 

On  November  1.  1995,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  the  San  )oaquin 
Valley  Unified  Air  Pollution  Control 
District  (San  |oaquin  Valley  or  District). 
See  60  FR  55516  The  EP.^  received 
comments  on  the  proposal  and  has 
summarized  its  response  to  the  major 
comments  in  this  notice  and  has  fully 
responded  to  all  comments  in  the 
Technical  Support  Document  (TSD) 
accompanving  this  rulemaking.  The 
TSD  also  describes  the  operating 
permits  program  m  greater  detail.  In  this 
notice,  EPA  is  taking  final  action  to 
promulgate  interim  approval  of  the 
operating  permits  program  for  San 
Joaquin  Valley 

In  the  November  1.  1995  proposal, 
EP.^  also  proposed  approval  of  the  San 
loaquin  Valley's  Rule  2530  Federally 
Enforceable  Potential  to  Emit  as  a 
revision  to  San  loaquin  Valley  portion 
of  the  California  State  Implementation 
Plan  and  under  section  112(1)  of  the  Act 
In  a  separate  notice.  EPA  has  taken  final 
action  to  approve  Rule  2530. 


II.  Final  Action  and  Implications 

A  Response  to  Comments 

EPA  received  comments  from  four 
groups  during  the  comment  period: 
Caufield  Enterprises  (an  independent  oil 
producer  in  the  southern  San  Joaquin 
Valley),  the  Western  States  Petroleum 
Association  (WSPA).  Chevron,  and  the 
San  Joaquin  Valley  District.  EPA's 
response  to  the  major  comments  is 
summarized  below.  A  full  response  to 
each  comment  is  in  the  TSD. 

1   Stationary  Source  Definition 

The  District's  title  V  program  defines 
stationary  source  by  combining 
elements  of  part  70's  definitions  of 
■■major  source"  and  ■stationary  source." 
The  District's  definition  of  stationary 
source,  which  is  common  to  both  its 
title  V  program  and  its  new  source 
review  program,  contains  a  provision 


the  number  and  type  of  additional 
emission  units  that  would  be  included 
should  the  District  change  to  EPA's 
definition  of  major  source.  These  units 
are  relatively  few  in  number,  have 
insignificant  emissions,  are  attached  to 
otherwise  major  sources,  and  would  for 
the  most  part  qualify  for  treatment  as 
insignificant  activities  or  insignificant 
emission  units.  Overall.  San  Joaquin 
Valley's  definition  of  stationary  source 
is  neither  inconsistent  with  nor  less 
stringent  than  EPA's  definition  of  major 
source;  therefore,  EPA  is  removing  the 
proposed  intenm  approval  issue 
regarding  it. 

Caufield  Enterprises  commented  that 
the  District's  part  70  program  as 
proposed  is  in  conflict  with  the  Clean 
Air  Act  because  both  section  502  of  the 
Act  and  §  70.2  define  a  major  source  to 
be  a  contiguous  source  while  San 
Joaquin  Valley's  program  combines  non- 


applicable  to  any  facility  located  totallv^^v^ontiguous  properties  into  a  single 


within  the  Western  or  Central  Kern 
County  Oil  Fields  or  the  Fresno  County 
Oil  Field  that  is  used  for  the  production 
of  light  oil,  heavy  oil  or  gas.  This 
provision  states  that  all  sources  under 
common  control  or  ownership  within 
each  field  shall  be  considered  a  single 
stationary  source  even  if  they  are 
located  on  non-contiguous  or  adjacent 
properties.  This  provision  is  more 
stringent  than  part  70;  however,  the 
section  also  states  that  light  oil 
production,  heavy  oil  production,  and 
gas  production  shall  constitute  separate 
stationary  sources.  Part  70's  definition 
of  "major  source  "  requires  aggregating 
all  emission  points  that  belong  to  the 
same  Major  Group  as  descritjed  in  the 
Standard  Industrial  Classification  (SIC) 
Manual  See  §  70.2  "Major  source." 
Light  oil  production,  heavy  oil 
production  and  gas  production  are  all  in 
the  same  Major  Group.  EPA  proposed  as 
an  interim  approval  issue  that  the 
District  either  revise  the  SIC  code 
exemption  in  its  definition  of  stationary 
source  or  show  that  it  is  as  stringent  as 
part  70. 

The  Distnct  stated  that  changing  the 
definition  of  stationary  source  from  its 
historic  usage  in  the  new  source  review 
(NSR)  program  would  complicate 
permitting  actions  under  title  V.  The 
District  also  provided  data  that  few 
emission  units  (and  few  emissions) 
would  be  added  to  the  program 
(;ompared  to  the  number  of  the  units 
and  emissions  that  would  be  lost  from 
the  program  if  part  70s  definition  were 
used  to  determine  applicability.  WSPA 
and  ChevTon  also  raised  concerns 
regarding  changing  from  the  historic 
NSR  definition  of  stationary  source. 

EPA  has  reviewed  the  information 
provided  by  the  San  Joaquin  District  on 


source.  The  commenter  stated  that  it 
was  immaterial  whether  this  provision 
is  stricter  or  less  strict  than  federal  law 
since  it  was  the  intent  of  Congress  to 
implement  the  title  V  program 
uniformly  throughout  the  United  States 
and  that  allowing  the  District  to  use  a 
different  definition  for  stationary  source 
and  major  source  for  title  V  permitting 
is  inconsistent  with  this  intent. 

EPA  believes  that  it  is  the  intent  of 
Congress  to  require  states  to  implement 
operating  permit  programs  that  all 
contain  certain  minimum  elements.  See 
section  502(b).  EPA  also  believes  that 
Congress  did  not  intend  to  bar  States 
from  establishing  additional  permitting 
requirements  provided  that  those 
requirements  were  not  inconsistent  with 
the  Act.  See  section  506(a). 

While  it  is  true  that  section  501(2)  of 
the  Act  defines  major  source  as  "any 
stationary  source  (or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control)  *   *   *  ", 
this  definition  serves  to  define  the 
sources  Congress,  at  a  minimum. 
intended  to  be  included  in  the  program. 
The  definition  of  major  source  in 
section  501(2)  does  not  define  the  only 
sources  that  a  state  may  include  in  its 
operating  permit  program.  Clearly, 
states  are  allowed  to  include  a  broader 
range  of  sources  in  their  programs  than 
the  Act  nominally  requires. 

San  Joaquin  Valley's  definition  of 
major  source  (which  encompasses  its 
definition  of  stationary  source  in  its 
NSR  program)  differs  from  the 
definition  of  major  source  in  section 
501(2)  by  grouping  all  sources  within  an 
oil  field  that  are  under  common  control 
or  ownership  regardless  of  whether  the 
sources  are  on  contiguous  or  adjacent 
properties.  This  provision  of  San 


Joaquin's  stationary  source  definition 
will  bring  into  its  part  70  program  more 
sources  than  EPA's  definition.  On  the 
other  hand,  the  provision  does  not 
effectively  exclude  any  sources  subject 
to  title  V  under  the  federal  definition. 
As  a  result,  the  non-contiguous  and 
non-adjacent  requirement  in  San 
Joaquin  Valley's  definition  constitutes 
an  additional  permitting  requirement 
that  is  not  inconsistent  with  the  Act  and 
is  allowed  by  section  506(a)  of  the  Act. 

2.  Permit  Terms  for  Model  General 
Permits  and  Model  General  Permit 
Templates 

Chevron,  WSPA,  and  the  District 
commented  that  model  general  permits 
and  model  general  permit  templates 
should  not  be  required  to  have  permit 
terms  of  five  years  or  less  as  proposed 
in  interim  approval  issue  9.  All  three 
commenters  recommended  that  these 
model  permits  have  indefinite  terms 
and  require  revision  only  when  an 
applicable  requirement  changes  or 
needs  to  be  added.  WSPA  emd  Chevron 
noted  that  if  EPA  or  the  District  believes 
that  a  correction  is  needed  in  a  model 
p>ermit/template  then  they  have  the 
ability  to  effect  such  a  change  and 
modify  all  associated  permits. 

Title  V  and  part  70  requires  all 
elements  of  part  70  permits,  whether  or 
not  they  are  based  on  model  permits  or 
permit  templates,  to  undergo  public, 
affected  state,  and  EPA  review  at  least 
once  every  five  years.  Rule  2520 
sections  11.3.8, 11.7.6  and  11.7.7  limit 
public  and  EPA  comment  to  the 
applicability  of  the  permit/template  to  a 
source  and  thus  prohibit  public  or  EPA 
comment  on  the  internal  elements  of  a 
model  permit/template  after  that  model 
permit/template  is  issued.  In  effect, 
these  provisions  of  the  Rule  bar  regular 
public,  affected  state,  and  EPA  review  of 
the  conditions  and  terms  of  a  source's 
part  70  permit  that  are  based  on  a  model 
permit/template.  The  ability  to 
comment  on  the  applicability  of  a  model 
general  permit  or  permit  template  does 
not  replace  the  ability  to  comment  on 
the  internal  elements  of  that  permit 
because  not  all  issues  will  be  ones  of 
applicability.  Hence  there  is  a  need  to 
provide  some  mechanism  to  assure 
regular  pubfic,  affected  state,  and  EPA 
review  of  the  model  general  permits  and 
permit  templates.  Therefore,  EPA  is 
retaining  this  interim  approval  issue. 

In  reviewing  this  issue,  EPA  did 
determine  that  it  is  not  necessary  that 
the  model  general  permits/permit 
templates  to  contain  five-year  permit 
terms  but  rather  that  the  District's  part 
70  program  provide  some  mechanism 
that  requires  regular  public,  affected 
state,  and  EPA  review  of  the  internal 


provisions  of  each  model  general  permit 
or  permit  template  at  least  once  every 
five  years.  EPA,  therefore,  has  revised 
the  interim  approval  issue. 

EPA  does  not  argue  with  the 
commenters  that  EPA  has  the  ability  to 
reopen  model  permits/templates  when 
necessary,  but  this  ability  does  not 
replace  the  requirement  for  regular 
public  and  affected  state  review.  EPA 
would  also  note  that  regulatory  changes 
are  not  the  sole  reason  why  model 
general  permits/permit  templates  may 
need  to  be  changed. 

3.  Permit  Shield  Provision  for  General 
Permits  and  Permit  Templates 

Proposed  interim  approval  issue  15 
required  that  Rule  2520  be  revised  to 
state,  as  required  by  §  70.6(d),  that, 
notwithstanding  the  permit  shield 
provisions,  if  a  source  that  is  operating 
under  a  general  permit  is  later 
determined  not  to  qualify  for  the  terms 
and  conditions  of  that  general  permit, 
then  the  source  is  subject  to 
enforcement  action  for  operation 
without  a  part  70  permit.  The  District 
declined  to  revise  Rule  2520  to  add  this 
language  arguing  it  was  unnecessary 
because  its  general  permit  provisions 
are  more  stringent  thcui  part  70.  The 
District  noted  that  any  general  permit 
obtained  by  a  source  under  Rule  2520 
would  include  qualification  criteria  and 
the  applicable  requirements,  thus  any 
deviation  from  the  general  permit 
should  be  treated  like  any  other  part  70 
permit  violation. 

EPA  agrees  that  the  District's  general 
permit  provisions  are  different  from  the 
provisions  in  part  70  in  that  the 
District's  program  gives  each  source  a 
part  70  permit  derived  from  the  model 
general  permit  rather  than  issuing  one 
permit  that  applies  to  multiple  sources. 
EPA,  however,  is  retaining  this  interim 
approval  issue. 

At  issue  is  not  whether  a  source  is 
complying  with  the  terms  of  its  permit 
but  rather  whether  the  permit  the  source 
has  is  the  correct  permit  for  that  source. 
A  source  that  applies  to  use  a  model 
general  permit  and  receives  a  permit 
based  on  that  model  when  it  does  not 
qualify  is  not  substantially  different 
from  a  source  that  fails  to  apply  for  and 
receive  any  permit  because  boUi  sources 
do  not  have  permits  applicable  to  them. 
The  former  source  may  appear  to  have 
a  permit  and  may  appear  to  comply 
with  some  of  the  terms  of  that  permit, 
but.  because  the  permit  was  not  crafted 
for  that  source,  there  is  in  fact  no  valid 
permit  with  which  to  comply.  The 
source  should  be  treated  as  operating 
without  a  part  70  permit  rather  than  not 
operating  in  compliance  with  a  part  70 
permit. 


Chevron  and  WSPA  requested 
clarification  that  this  interim  approval 
issue  does  not  carry  over  into  the 
application  and  use  of  general  permit 
templates.  The  commenters  noted  that  a 
general  permit  template  is  only  a  partial 
coverage  for  certain  emission  units.  The 
commenters  also  recommended 
extending  this  concept  to  general 
permits  in  cases  where  the  non- 
applicability  represents  failure  to 
properly  manage  change  at  the  facilify, 
in  contrast  to  a  misrepresentation  of  Uie 
source  at  the  time  of  permit  application. 

EPA  agrees  with  the  cbmmenters  and 
has  clarified  the  interim  approval  issue. 
If  a  general  permit  template  is  later 
determined  not  to  be  applicable  to  the 
sources  then  the  emission  units  or  the 
portion  of  the  facility  that  was  covered 
by  the  terms  of  the  general  permit 
template  would  be  subject  to 
enforcement  action  for  operating 
without  a  title  V  permit  and  the  balance 
of  the  facility,  where  the  permit  remains 
in  force,  would  not  be  subject  to  the 
enforcement  action. 

EFA  does  not  believe  there  is  any 
need  to  extend  this  concept  to  general 
permits  where  the  source  modifies  so  as 
to  no  longer  qualify  for  the  general 
permit.  EPA  interprets  the  requirement 
in  §  70.6(d)  to  apply  only  to  sources  that 
misrepresented  their  qualifications  for  a 
general  permit  at  the  time  of  initial 
issuance  or  renewal. 

4.  Other  Comments 

The  District  addressed  each  of  EPA's 
17  proposed  interim  approval  issues 
and  in  most  cases  stated  it  would 
propose  language  changes  to  Rule  2520 
to  address  the  interim  approval  issue. 
EPA  appreciates  the  District's  responses 
on  these  issues.  For  several  interim 
approval  issues,  the  District  stated  that 
it  did  not  believe  Rule  revisions  were 
warranted.  These  issues  are  discussed 
below.  Please  note  that  the  issue 
numbers  reflect  those  in  the  proposal 
and  not  the  revised  numbering  in  this 
notice. 

Interim  Approval  Issue  9:  Clarify 
minor  source  applicability.  The  District 
believes  that  section  2.4  of  Rule  2520 
clearly  applies  only  to  area  sources  and 
that  it  is  not  necessary  to  clarify  the 
sentence  in  section  2.4  that  "lolnly  the 
affected  emissions  units  within  the 
stationary  source  shall  be  subject  to  part 
70  permitting  requirements  "  applies 
only  to  stationary  sources  that  are  also 
area  sources.  The  District  noted  that  any 
major  source  subject  to  an  NSPS  would 
be  subject  to  title  V  permitting  by  its 
major  source  statu.*:. 

EPA  agrees  with  the  District  that  any 
major  source  regulated  under  an  NSPS 
or  section  112  standard  would  be 
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subject  to  the  District's  rule  under  the 
md|()r  source  requinirnent  in  section  2.3 
of  Rule  2520,  however,  it  is  al.so  true 
that  such  a  source  would  also  lie  subject 
to  Rule  2.'i20  under  the  "subject  to  an 
NSPS  or  1 12  standard"  requirement  in 
section  2  4  In  fact,  it  will  be  common 
for  sources  to  be  sub|ect  to  th»;  District's 
rule  on  a  number  of  grounds  (e.g..  a 
major  source  subjet:t  to  an  NSPS). 
Therefore,  the  e\i:lusivily  of  section  2  4 
to  area  sources  is  not  inherent  in  the 
rule   In  addition,  section  2.4  of  Rule 
2?>Z0  parallels  the  language  of 
«)  70  J(al(3)  which  reads  "any  source, 
including  an  area  source,  subject  to  a 
standard  *    *    *  '.  EP.A  does  not  interpret 
«}  70.3(a)(3)  to  apply  only  to  area  sources 
and  would  not  agree  that  set:tion  2  4 
applies  only  to  area  sources.  EPA  is 
therefore  retaining  this  interim  approval 
issue. 

Interim  Approval  Issue  10:  Review 
and  public  notice  municipal  waste 
incinerator  permits  every  five  years, 
even  in  the  event  that  permit  expiration 
mav  be  every  12  years  The  District 
noted  that  §  70. 6(a)(2)  does  require  that 
the  District  review  permits  for 
municipal  waste  incinerators  every  five 
years,  but  it  does  not  require  public 
notice  and  comment 

Part  70  does  not  fully  repeat  the  Act's 
requirement  that  title  V  permits  for 
municipal  waste  incinerators  be  subject 
to  public  review  every  five  years.  The 
requirement  is  a  provision  of  section 
129(e)  of  the  .\H  and  not  of  title  V 
Section  129(e)  of  the  Act  requires  that 
all  iiumicipal  waste  incinerators  obtain 
title  V  permits  and  that  those  permits 
mav  haxe  a  permit  term  of  up  to  12 
v«'ars,  shall  i)e  reviewed  every  5  vears. 
and  shall  remain  in  effect  until  the  date 
of  termination,  unless  EPA  or  the 
permitting  authoritv  determines  that  the 
unit  is  not  in  compliance  with  all 
standards  and  conditions  contained  in 
the  permit   Under  section  129(e).  such 
determination  shall  be  made  at  regular 
intervals  during  the  term  of  the  permit, 
such  intervals  not  to  ex(  eed  five  years, 
ciiid  only  utter  publu  cvmment  and 
public  hearing  Based  on  the  explicit 
language  of  section  129(e)  requiring 
publit:  comment  and  hearing.  EPA  is 
retaining  this  interim  approval  issue 

Interim  Appruvul  Issue  VJ  Allow 
trading  of  emission  increases  and 
decreases  without  a  (  ase-by-case  review 
to  the  extent  allowed  by  an  applicable 
requirement,  and  not  merely  those 
allowed  bv  Rule  2301  The  District 
commented  that  District  Rule  2301. 
"Emission  Redu(  tion  C'redit  Banking" 
states  that  the  rule  is  applicabUj^to  all 
transfers  or  uses  of  emission  reduction 
credits  in  the  San  [oaquin  Vallev.  and 
that  the  District  does  not  propose  to 


change  this  provision.  The  District  also 
commented  that  the  permit  terms  will 
identify  circumstances  under  which 
credits  can  be  transferred  without  a 
case-by-case  review,  that  under  these 
circumstances,  the  language  in  Rule 
2520  which  requires  that  emission 
reduction  transfers  be  consistent  with 
Rule  2301  is  appropriate,  and  that  the 
District  does  not  propose  to  change  it. 

EPA  notes  that  proposed  interim 
approval  issue  12  did  not  address  the 
pari  of  Rule  2520,  section  9.12  that 
restricts  the  use  of  emission  reduction 
credits.  Rather,  this  interim  approval 
issue  addresses  the  first  provision  in 
section  9.12  that  restricted  terms  and 
conditions  in  a  permit  for  the  trading  of 
emission  increases  and  decreases  in  the 
permitted  facility  to  those  allowed  by 
Rule  2201.  Section  70.6(a)(10)  requires 
permitting  authorities  to  include  terms 
for  emission  trading  without  case-by- 
case  approvals  to  the  extent  applicable 
requirements  allow  them.  EPA's  interim 
approval  issue  is  to  remove  Rule  2520's 
restriction  to  Rule  2201  and  expand  it 
to  encompass  any  applicable 
requirement,  such  as  the  Hazardous 
Organic  NESHAP,  that  allows  for 
emission  trading  without  case-by-case 
approval.  EPA,  therefore,  is  retaining 
this  interim  approval  issue  but  is 
clarifying  that  it  does  not  affect  the 
emission  reduction  credit  provisions  in 
Rule  2520.  section  9.12. 

Interim  Approval  Issue  13  Require  a 
schedule  of  compliance  be  included  in 
the  permit  even  if  the  source  is  in 
compliance  with  all  applicable 
requirements.  The  District  argues,  based 
on  language  in  part  70  and  title  V.  that 
neither  title  V  nor  part  70  requires  that 
each  permit  issued  contain  a  schedule 
of  compliance  unless  the  source  is  in 
non-compliance. 

The  District  is  correct  in  stating  that 
^  70.6(c)(3)  merely  requires  that  a  permit 
contain  a  schedule  of  compliance 
consistent  with  §  70.5(c)(8);  that 
!»  70.5(c)(8)  requires  a  compliance  plan 
be  submitted  with  the  application,  part 
of  which  is  a  compliance  schedule;  and 
finally  that  §  70.5(c)(8)(iii)  lists  what 
constitutes  a  compliance  schedule  and 
that  for  non-complying  source,  this  is 
the  "schedule  of  compliance"  in 
«)70.5(c)(8)(iii)(C). 

The  District  is  also  correct  in  stating 
that  section  504  of  the  Act  requires  that 
"each  permit  issued  under  this  title 
shall  include  *   *   *  a  schedule  of 
compliance*   *   *"  However,  the 
District  is  not  correct  in  stating  that 
facilities  are  not  required  to  submit  a 
schedule  of  compliance  with  their 
applications  unless  they  are  out  of 
ccjmpliance.  Section  503  clearly  requires 
all  permit  applications,  without  regard 


to  the  source's  compliance  status,  to 
include  a  "compliance  plan  describing 
how  the  source  will  comply  with  all 
applicable  requirements  *   *   *"and 
that  the  "(cjompliance  plan  shall 

include  a  schedule  of  compliance 

*   *   * •• 

Part  70  and  the  Act  need  to  be  read 
with  the  understanding  that  the  terms 
"compliance  schedule"  and  "schedule 
of  compliance"  are  synonymous.  With 
this  understanding,  it  is  clear  that  all 
sources,  complying  and  non-complying, 
must  include  a  schedule  of  compliance 
(i.e..  a  compliance  schedule)  in  their 
applications  and  that  all  permits  must 
have  schedules  of  compliance  (i.e.. 
compliance  schedules)  in  them.  For 
complying  sources  and  sources  that 
have  future-effective  applicable 
requirements,  the  compliance  schedule 
is  a  simple  statement  that  the  source 
will  continue  to  comply  or  will  comply 
in  a  timely  manner.  Only  for  non- 
complying  sources  are  there  detailed 
requirements  for  the  contents  of  a 
schedule  of  compliance.  Given  the 
requirements  of  the  Act  and  part  70, 
EPA  is  retaining  this  interim  approval 
issue. 

B.  Interim  Approval 

The  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  the  California  Air 
Resources  Board  on  behalf  of  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  on  July  3  and  August 
17,  1995.  and  supplemented  on 
September  6  and  21.  1995.  The  District 
or  the  State  must  make  the  following 
changes  to  receive  full  approval: 

(1)  Revise  the  applicability  language 
in  Rule  2520  2.2  and  the  definitions  of 
Major  Air  Toxics  Source  (Rule  2520 
3.18)  and  Major  Source  (Rule  2520  3.19) 
to  be  consistent  with  the  Act  and  part 
70  to  cover  sources  that  emit  at  major 
source  levels. 

(2)  Limit  the  exemption  for  non-major 
sources  in  Rule  2520  4.1  so  that  it  does 
not  exempt  non-major  sources  that  EPA 
determines,  upon  promulgation  of  a 
section  111  or  112  standard,  must  obtain 
title  V  permits.  §  70.3(b)(2) 

(3)  Revise  Rule  2520  7.1.3.2  to 
eliminate  the  requirement  that  fugitive 
emission  estimates  need  only  be 
submitted  in  the  application  if  the 
source  is  in  a  source  category  identified 
in  the  major  source  definition  in  40  CFR 
part  70.2.  See  t?  70.3(d). 

(4)  Revise  Rule  2520  to  provide  that 
unless  the  District  requests  additional 
information  or  otherwise  notifies  the 
applicant  of  incompleteness  within  60 
days  of  receipt  of  an  application,  the 
application  shall  be  deemed  complete. 
See  §§  70.5(a)(2)  and  70.7(a)(4). 
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(5)  Revise  Rule  2520  sections  11.1.4.2 
and  11.3.1.1  and  Rule  2201  5.3.1.1.1  to 
include  notice  "by  other  means  if 
necessarv  to  assure  adequate  notice  to 
the  affected  public."  See  §  70.7(h)(1). 

(6)  Revise  Rule  2520's  permit  issuance 
procedures  to  provide  for  notifying  EPA 
and  affected  states  in  writing  of  any 
refusal  by  the  District  to  accept  all 
recommendations  for  the  proposed 
permit  that  an  affected  state  submitted 
during  the  public/affected  state  review 
period.  See  §  70.8(b)(2). 

(7)  Either  delete  section  11.7.5  in  Rule 
2520  and  section  5.3.1.8.5  in  Rule  2201, 
which  purport  to  limit  the  grounds 
upon  which  EPA  may  object  to  a  permit 
to  compliance  with  applicable 
requirements,  or  revise  them  to  be  fully 
consistent  with  §  70.8(c). 

EPA's  authority  to  object  to  issuance 
of  permits  derives  from  section  505(b)  of 
the  Act.  No  state  or  local  agency  may 
restrict  authorities  granted  EPA  under 
the  Clean  Air  Act;  therefore,  EPA  views 
section  11.7.5  of  Rule  2520  and  Section 
5.3.1.8.5  of  Rule  2201  as  not  binding 
upon  its  actions.  EPA  will  exercise  its 
authority  to  object  to  permits  consistent 
with  §  70. 8(c)  and  without' regard  to  the 
restriction  on  that  authonty  in  San 
Joaquin's  title  V  program.  Should  the 
District  issue  a  permit  to  which  EPA  has 
objected  and  the  District  has  not  revised 
or  reissued  to  meet  the  objection,  EPA 
will  consider  the  permit  invalid  and 
will  require  the  District  to  revise  and 
reissue  the  proposed  permit  or  will 
revoke,  revise,  and  reissue  the  permit 
itself.  EPA  has  made  these  revisions  to 
Rule  2520  an  interim  approval  issue  in 
order  to  ensure  that  the  Rule  2520 
clearly  states  EPA's  authority  to  object 
to  permits. 

(8)  Revise  Rule  2520  2.4  to  clarify  that 
the  sentence  in  section  2.4  that  '[olnly 
the  affected  emissions  units  within  the 
stationary  source  shall  be  subject  to  part 
70  permitting  requirements"  applies 
only  to  stationary  sources  that  are  also 
area  sources. 

(9)  Revise  Rule  2520  8.1  to  provide 
that  each  model  general  permit  and 
model  general  permit  templates  will  be 
subject  to  public,  affected  state,  and 
EPA  review  consistent  with  initial 
permit  issuance  at  least  once  every  5 
years. 

(10)  Revise  Rule  2520  8.1  to  provide 
that  any  permit  for  a  solid  waste 
incineration  unit  that  has  a  permit  term 
of  more  than  5  years  shall  be  subject  to 
review,  including  public  notice  and 
comment,  at  least  once  everv  five  years. 
See  §  70.6(a)(2). 

(11)  Revise  Rule  2520  13.2.3  to  state 
that  the  permit  shield  will  apply  only  to 
requirements  addressed  in  the  permit. 
EPA  will  not  consider  a  source  shielded 


from  an  enforcement  Action  for  failure  to 
comply  with  an  applicable  requirement 
if  that  applicable  requirement  is 
addressed  only  in  the  written  reviews 
supporting  permit  issuance  and  not  in 
the  permit.  Further.  EPA  will  veto  any 
permit  that  extends  the  permit  shield  to 
conditions,  terms,  or  findings  of  non- 
applicability  that  are  not  included  in  the 
permit. 

(12)  Revise  Rule  2520  9  12  to  require 
the  permit  contain  terms  and  conditions 
for  the  trading  of  emission  increases  and 
decreases  in  the  permitted  facility  to  the 
extent  that  any  applicable  requirement 
provides  for  such  trading  without  case 
by  case  approval.  The  District  may  limit 
transfers  of  emission  reduction  credits 
in  accordance  with  District  Rules  2201 
and  2301.  §70.6(a)(10) 

(13)  Revise  Rule  2520.  Section  9.0 
(permit  coiftent)  to  include  the 

§  70.6(c)(3)  requirement  for  schedules  of 
compliance  for  applicable  requirements 
for  which  the  source  is  in  compliance  or 
that  will  become  effective  during  the 
permit  term.  During  the  interim  period, 
the  District  should  incorporate 
compliance  schedules,  as  required  by 
§  70.6(c)(3).  into  all  issued  permits. 

(14)  Revise  Rule  2520  to  treat  changes 
made  under  the  prevention  of 
significant  deterioration  (PSD) 
provisions  of  the  Act  and  EPA'  PSD 
regulations  in  the  same  manner  as  "title 
I  modifications"  as  that  term  is  defined 
in  Rule  2520  and  Rule  2201. 

(15)  Revise  Rule  2520  to  state  that, 
notwithstanding  the  permit  shield 
provisions,  if  a  source  that  is  operating 
under  a  general  permit  or  general  permit 
template  is  later  determined  not  to 
qualify  for  the  terms  and  conditions  of 
that  general  permit  or  template,  then  the 
source  is  subject  to  enforcement  action 
for  operation  without  a  part  70  permit. 
For  sources  operating  under  a  general 
permit  template,  if  a  source  is  later 
determined  not  to  qualify  for  the 
template,  only  the  portion  of  the  facility 
covered  by  the  template  shall  be  subject 
to  enforcement  action  for  operation 
without  a  part  "O  permit.  See  §  70.6(d) 

(16)  Because  California  State  law 
currently  exempts  agricultural 
production  sources  from  permit 
requirements.  CARB  has  requested 
source  category-limited  interim 
approval  for  all  California  districts.  EPA 
is  granting  source  category-limited 
interim  approval  to  the  San  Joaquin 
program.  In  order  for  this  program  to 
receive  full  approval,  the  Health  and 
Safety  Code  must  be  revised  to 
eliminate  the  exemption  of  agricultural 
production  sources  from  the 
requirement  to  obtain  a  title  V  permit. 
Once  the  California  statute  has  been 
revised,  the  District  must  also  revise  its 


permit  exemption  rules  to  eliminate  any 
blanket  exemption  granted  agricultural 
sources. 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  May  25.  1998 
Ehiring  this  interim  approval  period,  the 
State  is  protected  from  sanctions  for 
failure  to  have  a  program,  and  EP.A  is 
not  obligated  to  promulgate  a  Federal 
permits  program  in  the  District  Permits 
issued  under  a  program  with  interim 
approval  have  full  standing  with  respect 
to  Part  70,  and  the  one-year  time  period 
for  submittal  of  permit  applications  b\ 
subject  sources  begins  upon  the 
effective  date  of  interim  approval,  as 
does  the  three-year  time  jjeriod  for 
processing  the  initial  permit 
applications. 

If  the  District  fails  to  submit  a 
complete  program  through  the  State  for 
full  approval  by  November  24.  1997. 
EPA  will  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  District  fails 
to  submit  a  complete  program  before  the 
expiration  of  that  18-month  jjeriod  EPA 
would  impose  sanctions  If  EPA 
disapproves  the  District's  corrective 
program,  and  has  not  granted  full 
approval  within  18  months  after  the 
disapproval,  then  EPA  must  impose 
mandatory  sanctions.  In  both  cases,  if 
the  District  has  not  come  into 
compliance  within  6  months  after  EP.\ 
applies  the  first  sanction,  a  second 
sanction  is  required.  In  addition, 
discretionary  sanctions  ma\  be  applied 
where  warranted  any  time  after  the  end 
of  the  interim  approval  period.  If  the 
EPA  has  not  granted  full  approval  to  the 
District  program  by  May  25.  1998.  EPA 
must  promulgate,  admmister.  and 
enforce  a  Federal  permits  program  for 
San  Joaquin  Valley. 

C.  District  Program  Implementing 
Section  112lg) 

EPA  is  approving  the  use  of  San 
loaquir  Valley's  preconstruction  review 
program  (Rule  2201)  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  EP.^'s  section  1 12(g)  rule  and 
adoption  bv  San  Joaquin  Valley  of  ruieb 
specifically  designed  to  implement 
section  112(g).  EPA  is  limiting  the 
duration  of  this  approval  to  18  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule 

D.  Program  for  Delegation  of  Section 
112  Standards  as  Promulgated 

Requirements  for  part  70  program 
approval,  specified  in  40  CFR  70.4(b). 
encompass  section  112(lj(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(I)(5) 
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requires  that  the  Districts  program 
contain  adequate  authorities  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore.  ETA  is  also  promulgating 
approval  under  section  112(1)(5)  and  40 
CFR  63.91  of  San  )oaquin  Valley's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  the  federal  standards  as 
promulgated.  This  program  for 
delegations  applies  to  both  existing  and 
future  standards  but  is  limited  to 
sources  covered  by  the  part  70  program. 

III.  Administrative  Requirements 

A  Docket 

Copies  of  the  District's  submittal  and 
other  information  rehed  upon  for  the 
final  interim  approval,  including  all 
comments  received  on  the  proposal  and 
EPA's  responses  to  those  comments,  are 
contained  in  docket  number  CA-SJV- 
95-001  maintained  at  the  EPA  Regional 
Office.  The  docket  is  available  for  public 
inspection  at  the  location  listed  under 
the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  action  under  section  502  of 
the  Act  does  not  create  any  new 
requirements  but  simply  addresses  the 
operating  permits  program  developed 
and  submitted  by  the  San  Joaquin 
Valley  District  to  meet  the  requirements 
of  40  CFR  part  70.  EPA  evaluated  the 
impact  on  small  businesses  of  the  title 
V  operating  permit  program  as  part  of  its 
promulgation  of  part  70  and  determined 
that  operating  permit  programs  required 
by  part  70  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  and  no 
Regulator,'  Flexibility  Act  analysis  was 
necessary. 

D.  Unfunded  Mandates  Act 

I'nder  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetar>  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205.  EPA  must  selecrt  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 


statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  fpderal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  and  therefore,  no 
budgetary  impact  statement  is 
necessary. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  10.  1996. 
Felicia  Marcus, 

Regional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— (AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (y)  to  the  entry  for 
Cahfomia  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


California 

•  •         •         *         • 

(y)  San  Joaquin  Valley  Unified  APCD 
(complete  submittal  received  on  July  5 
and  August  18.  1995);  interim  approval 
effective  on  May  24,  1996;  interim 
approval  expires  May  25.  1998. 

•  •         •         *         * 

|FR  Doc.  96-10094  Filed  4-23-96;  8:45  am) 
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40  CFR  Part  261 

[SW-FRL-6461-2J 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 

.Agency 

ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  petition  submitted  by 
Bethlehem  Steel  Corporation  ("BSC '), 


Lackawanna.  New  York,  to  exclude  (or 
"delist"),  on  a  one-time  basis,  certain 
solid  wastes  contained  in  a  landfill  from 
being  listed  hazardous  wastes.  This 
action  responds  to  BSC's  petition  to 
delist  these  wastes  on  a  "generator- 
specific"  basis  from  the  hazardous 
waste  lists.  Based  on  careful  analyses  of 
the  waste-specific  information  provided 
by  the  petitioner,  the  Agency  has 
concluded  that  BSC's  petitioned  waste 
will  not  adversely  affect  human  health 
and  the  environment.  Accordingly,  this 
final  rule  excludes  the  petitioned  waste 
from  the  requirements  of  hazardous 
waste  regulations  under  Subtitle  C  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA). 
EFFECTIVE  DATE:  April  24,  1996. 
ADDRESSES:  The  RCRA  regulatory 
docket  for  this  final  rule  is  located  at 
Crystal  Gateway  #1.  1st  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA, 
and  is  available  for  viewing  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  Call  (703) 
603-9230  for  appointments.  The 
reference  number  for  this  docket  is  F- 
96-B5EF-FFFFF.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at  a 
cost  of  $0.15  per  page  for  additional 
copies. 

FOR  FURTHER  INFORMATION,  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Chicbang  Chen.  Waste 
Identification  Branch.  Office  of  Solid 
Waste  (Mail  Code  5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 
(202)  260-7392. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
in  §§261.31  and  261.32.  Specifically. 
§  260.20  allows  any  person  to  petition 
the  Administrator  to  modify  or  revoke 
any  provision  of  parts  260  through  265 
and  268  of  Title  40  of  the  Code  of 
Federal  Regulations;  and  §260.22 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists. 
Petitioners  must  provide  sufficient 
information  to  EPA  to  allow  the  Agency 
to  determine  that  the  waste  to  be 
excluded  does  not  meet  any  of  tl|e 
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criteria  under  which  the  waste  was 
listed  as  a  hazardous  waste.  In  addition, 
the  Administrator  must  determine, 
where^e  has  a  reasonable  basis  to 
believe  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
that  such  factors  do  not  warrant 
retaining  the  waste  as  a  hazardous 
waste. 

B.  History  of  This  Rulemaking 

Bethlehem  Steel  Corporation  (BSC), 
Lackawarma.  New  York,  petitioned  the 
Agency  to  exclude  from  hazardous 
waste  control  its  ammonia  still  lime 
sludge  presently  listed  as  EPA     • 
Hazardous  Waste  No.  K060.  After 
evaluating  the  petition.  EPA  proposed, 
on  December  7.  1995,  to  exclude  BSC's 
waste  from  the  lists  of  hazardous  waste 
under  §  261.31  and  §  261.32  (see  60  FR 
62794).  This  rulemaking  addresses 
pubhc  comments  received  on  the 
proposal  and  finalizes  the  proposed 
decision  to  grant  BSC's  petition. 

IL  Disposition  of  Delisting  Petition 

Bethlehem  Steel  Corporation. 
Lackawanna,  New  York 

A.  Proposed  Exclusion 

Bethlehem  Steel  Corporation  (BSC), 
located  in  Lackawanna,  New  York,  was 
engaged  in  primary  metal-making  and 
coke-making  operations  prior  to  1983. 
BSC  petitioned  the  Agency  to  exclude, 
on  a  one-time  basis,  the  waste  contained 
in  an  on-site  landfill,  presently  listed  as 
EPA  Hazardous  Waste  No.  K060— 
"Ammonia  still  lime  sludge  from  coking 
operations".  The  listed  constituents  of 
concern  for  EPA  Hazardous  Waste  No. 
K060  are  cyanide,  naphthalene, 
phenolic  compounds,  and  arsenic.  BSC 
refers  to  this  landfill  as  Hazardous 
Waste  Management  Unit  No.  2  (HWM- 
2).  Although  only  a  portion  of  the  waste 
in  the  landfill  is  the  ammonia  still  lime 
sludge,  the  entire  volume  of  waste  is 
considered  to  be  a  listed  waste  in 
accordance  with  §  261.3(a)(2)(iv)  {i.e.. 
the  mixture  rule).  The  mixture  of  listed 
ammonia  still  lime  sludge  and  solid 
waste  contained  in  HWM-2  is  the 
subject  of  this  petition. 

BSC  petitioned  the  Agency  to  exclude 
its  waste  because  it  does  not  believe  that 
the  waste  meets  the  criteria  of  the 
listing.  BSC  claims  that  the  mixture  of 
ammonia  still  lime  sludge  and  solid 
waste  is  not  hazardous  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  present  in 
either  insignificant  concentrations  or,  if 
present  at  significant  levels,  are 
essentially  in  immobile  forms.  BSC  also 
believes  that  this  waste  is  not  hazardous 


for  any  other  reason  (i.e.,  there  are  no 
additional  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous). 
Review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  as  well  as  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
See  Section  222  of  HSWA,  42  U.S.C. 
6921(f),  and  40  CFR  260.22(d)(2)-(4). 

On  July  18,  1984,  BSC  petitioned  the 
Agency  to  exclude  the  waste  contained 
in  its  on-site  landfill  identified  as 
HWM-2.  and  subsequently  provided 
additional  information.  After  evaluating 
the  petition,  the  Agency  proposed  to 
deny  BSC's  petition  to  exclude  the 
waste  contained  in  HWM-2  on  April  7, 
1989  (see  54  FR  14101).  The  Agency's 
evaluation  of  the  petition,  which  used 
the  "VHS"  fate  and  transport  model  and 
the  analytical  data  provided  by  BSC. 
indicated  that  the  petitioned  waste 
exhibited  significant  concentrations  of 
leachable  lead  and  benzo(a)pyrene. 
Furthermore,  the  Agency  considered  the 
sampling  and  analysis  program 
conducted  in  support  of  the  petition  to 
be  incomplete.  Moreover,  groundwater 
monitoring  data  collected  from  wells 
monitoring  this  on-site  landfill 
indicated  that  the  landfill  might  have 
been  adversely  impacting  groundwater 
quality  at  the  site.  On  August  26, 1991, 
the  Agency  published  a  final  denial, 
including  responses  to  public 
comments,  in  the  Federal  Register  (see 
56  FR  41944).  On  October  30,  1991,  BSC 
petitioned  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  to 
overturn  EPA's  denial  decision. 
Subsequently,  BSC  agreed  to  stay  this 
Utigation  for  a  re-evaluation  by  EPA 
using  a  new  fate  and  transport  model 
(EPA's  Composite  Model  for  Landfills 
("EPACML"))  and  updated  health-based 
levels,  and  on  November  17,  1992 
submitted  extensive  supplemental  waste 
characterization  and  groimdwater 
monitoring  data.  After  reviewing  the 
new  data  in  conjunction  with  the 
existing  petition  information,  the 
Agency  proposed  on  December  7.  1995 
to  withdraw  its  August  26.  1991  final 
denial  decision  and  to  grant  BSC's 
petition  (see  60  FR  62794  for  details). 

In  support  of  its  petition.  BSC 
submitted:  (1)  Detailed  descriptions  and 
schematics  of  its  manufacturing  process; 
(2)  a  list  of  all  raw  materials  and 
Material  Safety  Data  Sheets  (MSDS)  for  * 
all  trade  name  materials  that  might  be 
expected  to  have  contributed  to  the 
waste;  (3)  results  from  total  constituent 
analyses  for  the  eight  Toxicity 
Characteristic  (TC)  metals  listed  in 
§  261.24,  antimony,  nickel,  thallium, 
and  cyanide:  (4)  results  from  the 
Toxicity  Characteristic  Leaching 


Procedure  (TCLP;  SW-846.  Method 
1311)  for  the  eight  TC  metals,  antimony, 
nickel,  and  thallium;  (5)  results  from  the 
EP  leachate  procedure  for  the  eight  TC 
metals,  nickel,  and  cyanide;  (6)  results 
from  total  constituent  analyses  for 
sulfide  and  reactive  sulfide;  (7)  results 
from  total  oil  and  grease  analyses;  (8) 
results  from  characteristics  testing  for 
ignitability,  corrosivity.  and  reactivity. 

(9)  results  from  total  constituent 
analyses  for  70  volatile  organic  and 
semivolatile  organic  constituents, 
including  the  TC  organic  constituents 
(excluding  pesticides  and  herbicides): 

(10)  results  from  the  TCLP  analyses  for 
63  volatile  organic  and  semivolatile 
organic  constituents,  including  the  TC 
organic  constituents  (excluding 
pesticides  and  herbicides);  and  (11) 
ground-water  monitoring  data  collected 
from  wells  monitoring  the  on-site 
landfill. 

B.  Response  to  Public  Comments 

Comment:  The  Agency  received 
public  comments  from  one  interested 
party  (BSC)  on  the  December  7.  1995 
proposal.  The  commenter  expressed  its 
strong  support  for  the  proposed  rule  and 
urged  the  Agency  to  finahze  this 
rulemaking  as  soon  as  practicable.  The 
commenter  also  stated  it  "does  not 
believe  that  any  of  its  comments 
materially  affect  the  Agency  analyses, 
evaluations  and  conclusions  in  the 
proposed  rule."  However,  the 
commenter  recommended  a  sUght 
modification  of  the  proposed  language 
for  the  regulator^'  exclusion. 
Specifically,  the  commenter 
recommended  that  based  on  its  legal 
survey  of  the  landfill  surface  acreage 
and  resulting  recalculation  of  the  waste 
volume  contained  in  the  unit,  the 
proposed  exclusion  language  in  the 
Waste  Description  at  40  CFR  part  261. 
Appendix  LX  be  modified  to  specif\ 
approximately  118.000  cubic  yards  of 
waste,  in  lieu  of  110.000  cubic  yards. 
The  commenter  contended  that  such  an 
increase  in  waste  volume  does  not  affect 
the  Agency's  EPACML  evaluation  of 
BSC's  waste. 

Some  of  the  other  comments  relate  to 
the  conservative  nature  of  the  Agency's 
analysis  and  evaluation  of  BSC's 
petition.  The  commenter  agreed  that 
EPA's  use  of  the  EPACML  model  as 
described  in  the  proposal  is  an 
appropriate  means  for  evaluating  its 
petitioned  waste.  However,  the 
commenter  briefly  described  several 
conservative  assumptions  (pertaining  to 
input  parameter  frequency  distributions, 
infinite  steady-state  contaminant  source, 
and  various  subsurface  attenuation 
mechanisms  including  biodegradation 
of  organics.  metal  precipitation,  non- 
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linear  non-equilibrium  sorption 
phenomena,  etc.)  inherent  in  the 
EPACML,  and  believed  that  the  model 
as  proposed  is  more  appropriate  for  use 
as  a  worst-case,  first-stage  screening  tool 
in  a  delisting  evaluation.  The 
commenter  also  argued  that  the 
Agency's  use  of  EP  and  TCLP  extract 
concentrations  as  inputs  to  the  EPACML 
tends  to  overstate  the  real-world 
leaching  potential  of  metals  from  wastes 
that  are  not  reasonably  likely  to  be  co- 
disposed  in  a  municipal  landfill 
environment.  Moreover,  the  commenter 
questioned  the  Agency's  use  of  the 
proposed  health-based  levels  for  lead 
and  1,1-dichloroethane,  meaning  that 
they  may  be  too  stringent. 

Finally,  the  commenter  presented  a 
variety  of  clarifications  and  corrections, 
primarily  for  the  record,  on 
miscellaneous  items  and  details 
addressed  in  the  proposed  rule.  The 
commenter  considered  these  to  be 
"relatively  minor  ".  The  commenter  also 
believed  that  any  EPA  statements, 
comments,  or  interpretations  pertaining 
to  the  regulatory  status  of  the  HWM-2 
landfill  and  BSC's  compliance 
obligations  are  not  necessary. 

Response:  In  the  December  7.  1995 
proposal,  the  Agency  determined  that 
disposal  in  any  Subtitle  D  landfill  is  the 
most  reasonable,  worst-case  disposal 
scenario  for  BSC's  petitioned  waste,  that 
the  major  exposure  route  of  concern  for 
any  hazardous  constituents  would  be 
ingestion  of  contaminated  groundwater, 
and  that  the  EPACML  fate  and  transport 
model  is  appropriate  for  evaluating 
BSC's  petitioned  waste.  As  further 
explained  in  the  "Docket  Report  on 
EPACML  Evaluation  of  Bethlehem 
Stetsl's  Petitioned  Waste  "  contained  in 
the  public  docket  for  the  proposed  rule, 
the  .Agency  used  an  EPACML  dilution/ 
attenuation  factor  (OAF)  of  48  to 
evaluate  the  potential  for  groundwater 
contamination  due  to  contaminant 
relea.ses  from  BSC's  estimated  waste 
volume  of  1 10.000  cubic  yards  The 
Agency  notes  here  that  this  one-time 
waste  volume  of  1 10.000  cubic  yards 
(equivalent  to  annual  generation  of 
5,500  cubic  yards  over  20  years)  actually 
corresponds  to  an  EP.'\CML  DAF  of  51 
In  order  to  account  for  possible 
variations  associated  with  land  survey 
and  volume  calculations,  the  Agency  in 
fact  applied  a  slightly  lower,  thus  more 
stringent,  DAF  of  48  corresponding  to 
one-time  waste  volume  of  120,000  cubic 
yards,  or  6,000  cubic  yards/year  x  20 
years.  Hence,  increasing  the  petitioned 
volume  from  110.000  cubic  yards  to 
118,000  cubic  yards  (less  than  120,000 
cubic  yards)  has  no  adverse  effect  on  the 
results  of  the  Agency's  evaluation  of  the 


potential  impact  of  BSC's  waste  via 
groundwater  route  of  exposure. 

The  small  volume  increase  of  8,000 
cubic  yards  (constituting  only  7.3%  of 
110,000  cubic  yards)  does  not  adversely 
affect  the  Agency's  air  and  surface  water 
evaluations  either,  for  the  following 
reasons.  As  discussed  in  the  proposed 
rule,  the  Agency's  evaluation  of  the 
potential  hazards  resulting  h-om  air  and 
surface  water  routes  of  exposure  to 
BSC's  petitioned  waste  quantity  of 
110,000  cubic  yards  were  very 
conservative.  Furthermore,  the 
calculated  airborne  and  surface  water 
release  concentrations  at  the  assumed 
downgradient  receptors  were  well 
below  (more  than  10  times  and  29  times 
lower,  respectively)  the  applicable  air 
emissions  levels  of  concern  and  water 
quality  criteria  for  consumption  of  water 
and  organisms  used  for  the  evaluation  of 
BSC's  waste  (see  docket  for  the 
proposed  rule).  Therefore,  calculations 
based  on  118,000  cubic  yards  (as 
compared  to  110.000  cubic  yards) 
would  result  in  an  insignificant  change 
in  air  and  surface  water  releases. 

Consequently,  the  Agency  is 
finalizing  the  exclusion  language  in  40 
CFR  part  261,  Appendix  IX,  Table  2  to 
delist  118,000  cubic  yards  of  the 
petitioned  waste  as  the  commenter  [i.e.. 
BSC)  recommended.  The  Agency 
believes  this  revised  volume  more 
accurately  reflects  the  actual  waste 
quantity  contained  in  the  petitioned 
HWM-2  landfill.  The  other  issues  raised 
by  the  commenter  with  respect  to  the 
conservative  nature  of  the  Agency's 
analysis  and  evaluation  of  BSC's 
petition  as  well  as  the  commenter's 
clarifications  and  corrections  for  the 
record  do  not  affect  EPA's  decision  to 
grant  this  petition;  therefore,  the  Agency 
is  not  addressing  those  comments  in 
today's  rule  The  Agency  would  like  to 
refer  the  readers  to  relevant  Agency 
responses  to  some  similar  comments 
provided  in  previous  delisting 
rulemakings,  e.g.,  56  FR  67197, 
December  30,  1991;  58  FR  40067,  July 
27,  1993;  60  FR  31 107.  June  13.  1995*. 

E.  Final  Agency  Decision 

For  the  reasons  stated  in  both  the 
proposal  and  this  final  rule,  the  Agency 
believes  that  BSC's  petitioned  waste 
^ould  be  excluded  from  hazardous 
waste  control  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Bethlehem 
Steel  Corporation,  Lackawanna,  New 
York,  for  tts  ammonia  still  lime  sludge 
and  other  co-disposed  solid  wastes 
contained  in  the  on-site  landfill  referred 
to  as  HWM-2,  described  in  the  petition 
as  EPA  Hazardous  Waste  No.  K060.  This 
one-time  exclusion  applies  to  118,000 


cubic  yards  of  waste  covered  by  BSC's 
delisting  demonstration. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction  by  this  final 
exclusion,  the  generator  of  the  delisted 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  faciUty.  or 
ensure  that  the  waste  is  delivered  to  an 
off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste.  Alternatively,  the  delisted  waste 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
waste,  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation  (see  40  CFR  part  260. 
Appendix  I). 

ni.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's,  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  from  taking  effect  in  the 
States.  Because  a  petitioner's  waste  may 
be  regulated  under  a  dual  system  (i.e., 
both  Federal  (RCRA)  and  State  (non- 
RCRA)  programs),  petitioners  are  urged 
to  contact  State  regulatory  authorities  to 
determine  the  current  status  of  their 
wastes  under  the  State  laws. 

Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program. 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  and  managed  in  any  State 
with  delisting  authorization,  BSC  must 
obtain  delisting  authorization  from  that 
State  before  the  waste  may  be  managed 
as  nonhazardous  in  that  State. 

rv.  Effective  Date 

This  rule  is  effective  on  April  24. 
1996.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule  reduces  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  In  light  of  the 
unnecessary  hardship  and  expense  that 
would  be  imposed  on  this  petitioner  by 
an  effective  date  six  months  after 
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pubUcation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010, 
EPA  believes  that  this  exclusion  should 
be  effective  immediately  upon  final 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  final  publication, 
under  the  Administrative  Procedure 
Act.  pursuant  to  5  USC  §  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  The 
effect  of  this  rule  is  to  reduce  the  overall 
costs  and  economic  impact  of  EPA's 
hazardous  waste  management 
regulations.  The  reduction  is  achieved 
by  excluding  waste  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as  non- 
hazardous.  This  rule  does  not  represent 
a  significant  regulatory  action  under  the 
Executive  Order,  and  no  assessment  of 
costs  and  benefits  is  necessary.  The 
Office  of  Management  and  Budget 
(OMB)  has  also  exempted  this  rule  from 
the  requirement  for  OMB  review  under 
Section  (6)  of  Executive  Order  12866. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


This  rule  will  not  have  an  adverse 
economic  impact  on  any  small  entities 
since  its  effect  will  be  to  reduce  the 
overall  costs  of  EPA's  hazardous  waste 
regulations  and  urill  be  limited  to  one 
facility.  Accordingly.  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  Control 
Number  2050-0053. 

VIII.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Att  of  1995 
("LTviRA"),  Pub.  L.  104-4.  which  was 
signed  into  law  on  March  22.  1995.  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  milHon  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  UMRA  EPA  must  identic 
and  consider  alternatives,  including  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rale.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  goverimients,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 


provide  for  notif)'ing  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  em  enforceable  duty 
upon  State,  local,  or  tribal  governments 
or  the  private  sector.  EPA  finds  that 
today's  delisting  decision  is 
deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  on  any 
State,  local,  or  tribal  govenunents  or  the 
private  sector.  In  addition,  today's 
delisting  decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
LfMRA  section  203. 

List  of  Subiects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Dated.  April  4.  1996. 
James  R.  Berlow. 

Acting  Director.  Office  of  Solid  Waste 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows; 

Authority:  42  U.SC.  6905.  6912(a).  6921. 
6922.  and  6938 

2.  In  Table  2  of  Appendix  IX.  Part  261 
add  the  following  wastestream  in 
alphatjetical  order  by  facility  to  read  as 
follows: 

Appendix  IX — Wastes  Excluded  Under 
§§  260.20  and  260.22 


Table  2.  Wastes  Excluded  From  Specific  Sources 


Facility 


Ackjress 


Waste  descnption 


Bethlehem  Steel  Corporation Lackawanna.  New  'Vork 


Ammonia  still  lime  sludge  (EPA  Hazardous  Waste  No.  K060;  and 
other  solid  waste  generated  from  primary  metal-makir>g  arxj  coking 
operations.  This  is  a  one-time  exclusion  tor  1 18,000  cut)tc  yards  ol 
waste  contained  in  the  orvsite  landfill  referred  to  as  HWM-2  This 
exclusion  was  published  on  April  24,  1996. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  21 

[Gan.  Dockets  Nos.  90-64  and  80-113,  MM 
Docket  No.  94-131  and  PP  Docket  No.  93- 
253.  FCC  96-130] 

Private  Op«ratlonal-Flx«d  Microwave 
Service,  et  a!.;  2.1  and  2.5  GHz 
Frequency  Use 

Use  of  the  Frequencies  in  the  2.1  and 
2.5  GHz  Affe<  ting  Private  Operational- 
Fixed  Microwave  Service,  Multipoint 
Distribution  Service.  Multichannel 
Multipoint  Distribution  Service, 
Instructional  Television  Fixed  Service, 
and  Cable  Television  Relay  Service, 
Filing  Procedures  in  the  Multipoint 
Distribution  Service  and  in  the 
Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(i)  of 
the  Communications  Act — Competitive 
Bidding. 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  Third  Order  on 
Reconsideration  and  Order  to  Clarify- 


summary:  This  Third  Order  on 
Hfronsideratian  and  Order  to  Clurif\' 
resolves  the  issut>s  raised  in 
reconsideration  petitions  filed  against 
the  Second  Order  im  Heconsideration  in 
Gen.  Dockets  No.  90-54  and  80-113 
The  Second  Order  an  Reronsnieration 
esseimallv  adopted  three  changes.  First, 
it  enlarged  the  protected  service  area  for 
Multipoint  Distribution  Service  (MDS) 
stations  from  710  square-miles  (the  area 
of  a  circle  with  a  15  mile  radius)  to 
approximateK  .1.848  square-miles  (the 
area  of  a  circle  with  a  35-mile  radius). 
Second,  it  revised  the  rules  for  serving 
interference  studies  upon  potentially 
affected  stations  in  the  Instructional 
Television  Fixed  Servic:e  (ITFS)  Third, 
it  clarified  the  use  of  frequency  offset 
interference  protection  and  the  MDS 
cut-off  rule  In  this  Fhird  Order  on 
Reconsideration  and  Order  to  Clarify, 
the  Commission  also  provides 
clarification  of  provisions  set  forth  in 
the  StDS  Report  and  Order  in  MM 
Docket  No  94-131  and  PP  Docket  No. 
93-2.*)3,  including  the  interference  study 
requirements  for  pending  ITFS 
applications  ami  the  statement  of 
intention  to  be  filed  by  some  winning 
bidders  in  the  MDS  auction.  This 
Commission  action  is  intended  to 
expedite  more  service  to  the  public  and 
enhance  opportunities  for  wireless  cable 


to  reach  its  potential  as  a  competitor  to 
wired  cable. 

EFFECTIVE  DATES:  June  24.  1996.  except 
that  the  new  or  modified  paperwork 
requirements  contained  in  Section 
21.902(i),  which  are  subject  to  approval 
by  the  Office  of  Management  and 
Budget  (OMB).  will  go  into  effect  upon 
OMB  approval  The  Commission  will 
issue  at  a  later  date  a  public  notice  with 
this  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

lerianne  Timmerman  at  (202)  416-0881 
or  Sharon  Berlelsen  at  (202)  416-0892. 

The  complete  text  of  the  Third  Order 
on  Reconsideration  and  Order  to  Clarify 
follows.  It  is  also  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  MDS  public 
reference  room,  Room  207.  at  the 
Federal  ComnriLmications  Commission, 
2033  M  Street,  N.W.,  Washington,  D.C., 
and  it  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  2100  M  Street  NVV.,  Suite  140, 
Washington.  DC.  20037.  (202)  857- 
3800. 

I.  Introduction  and  Background 

1.  The  Commission  has  before  it  three 
petitions  for  reconsideration  of  the 
Second  Order  on  Reconsideration  in 
Gen.  Docket  Nos.  90-54  and  80-113.  10 
FCC  Red  7074  (1995),  60  FR  36737  (July 
18,  1995)  ('Second  Order  on 
Reconsideration  "),  which  revised  the 
definition  of  the  protected  service  area 
of  Multipoint  Distribution  Service 
("MDS")  '  stations.  In  the  Second  Order 
on  Reconsideration,  the  protected 
service  area  for  MDS  stations  was 
enlarged  from  710  square-miles  (the  area 
of  a  circle  with  a  15-mile  radius)  to 
approximately  3,848  square-miles  (the 
area  of  a  circle  with  a  35-mile  radius). 
Also  revised  were  the  rules  for  serving 
interference  studies  upon  potentially 
affe(  ted  stations  in  the  Instructional 
Television  Fi.xed  Service  ("ITFS").  In 
addition,  clarification  was  provided 
regarding  frequency  offset  interference 
protection  and  the  MDS  cut-off  rule. 
Three  petitions  for  reconsideration  of 
various  aspects  of  the  Second  Order  on 
Reconsideration  were  timely  filed  with 
the  Commission.  The  reconsideration 
petitions  include  a  request  for 
clarification  of  certain  provisions  of  the 
order  and  a  request  for  reconsideration 
of  a  Commission  public  notice  issued 
after  the  order  was  released,  which  cited 


the  order.  Two  oppositions  were 
received,  and  no  replies  were  filed. 

2.  The  petitions  for  reconsideration 
principally  raise  issues  regarding  the 
expanded  protected  service  area  for 
authorized  and  previously  proposed 
MDS  stations.  The  major  factors  that 
prompted  adoption  of  the  expanded 
protected  service  area  in  the  Second 
Order  on  Reconsideration  included;  (1) 
the  many  MDS  operators  that  have  been 
serving  areas  larger  than  the  710  square- 
mile  service  area  formerly  provided  by 
the  MDS  rules;  (2)  the  technological 
innovations  in  reception  equipment  that 
have  contributed  to  a  significant 
increase  in  the  geographic  area  to  which 
reliable  MDS  service  can  be  provided; 
and  (3)  the  potential  overcrowding  of 
the  MDS  spectrum  that  would  result 
from  continued  use  of  the  smaller 
service  area.  See  Second  Order  on 
Reconsideration  at  7077-78.  We  also 
noted  that  the  desirability  of  an 
expansion  of  the  protected  service  area 
had  been  enhanced  by  two  separate 
rulemakings:  a  1995  ITFS  rulemaking 
which  established  a  fixed  35-mile 
distance  as  one  of  several  criterion  for 
ITFS  receiver  site  protection. ^  and  the 
Report  and  Order  in  Amendment  of 
Parts  21  and  74  of  the  Commission's 
Rules  With  Regard  to  Filing  Procedures 
in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television 
Fixed  Service  and  Implementation  of 
Section  309(i)  of  the  Communications 
Act-Competitive  Ridding.  10  FCC  Red 
9589  (1995),  60  FR  36524  (July  17,  1995) 
{"MDS  Report  and  Order"),  recon. 
granted  in  part  and  denied  in  part. 
Memorandum  and  Order  on 
Reconsideration.  Amendment  of  Parts 
21  and  74  of  the  Commission's  Rules 
With  Regard  to  Filing  Procedures  in  the 
Multipoint  Distribution  Ser\'ice  and  in 
the  Instructional  Television  Fixed 
Senice  and  Implementation  of  Section 


'■  IiiIhs.s  ut.'uTwue  indicaled.  "MDS"  includes 
Mr,(<ii-  ..hdr.nel  Mullipcint  Distribution  Service 
5t*tion.s  and  Multichannel  Multipoint  Distribution 
.Service  slalions. 


■'  Report  and  Order.  AmfndmfTit  of  Port  74  ul  tbr 
Commifsion's  Rules  with  Regard  to  the 
Instructional  Television  Fixed  Sen-ice.  10  FCC  Red 
2907.  2921  (1995),  60  FR  20241  (April  25.  19951 
{'ITFS  Filinf<  Procedures  Order  ')  .^  combination  of 
ITFS  and  MDS  frequencies  are  used  to  provide  a 
video  entertrtininent  service  popularly  known  as 
"wireless  cable  "  The  rules  for  these  two  services 
were  initidlly  developed  independently.  However, 
with  the  increasing  combined  use  of  t)oth  service 
frequencies  to  provide  a  single  video  service  to 
consumers  and  to  provide  a  competitor  to  wired 
cable  operators,  coordination  of  the  rules  and 
policies  for  both  services  has  been  encouraged.  See 
Notice  of  Proposed  Rulemaking  and  Sotice  of 
Inquiry.  Amendment  of  Parts  21.  43.  74.  78.  and  94 
of  the  Commission 's  Rules,  Pertaining  to  Rules 
Governing  Use  of  the  Frequencies  in  the  2.1  and  2  5 
GHz  Bands  Affecting:  Private  Operational-Fixed 
Microwave  Service.  Multipoint  Distribution  Service. 
Multichannel  Multipoint  Distribution  Sen-ice. 
Instructional  Television  Fixed  Service,  and  Cable 
Television  Belay  Service.  5  FCC  Red  971  (1990),  55 
FR  7344  (March  1.  1990). 
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309(il  of  the  Communications  Act- 
Competitive  Bidding,  FCC  95-445.  MM 
Docket  No.  94-131  and  PP  Docket  No. 
93-253  (released  October  27,  1995).  60 
FR  57365  (Nov.  15,  1995).  in  which  the 
Commission  established  competitive 
bidding  procedures  to  select  among 
mutually  exclusive  MDS  applications. 
See  Second  Order  on  Reconsideration  at 
7079.3 

3.  In  addition  to  resolving  the 
petitions  for  reconsideration  filed  in 
response  to  the  Second  Order  on 
Reconsideration  in  this  order,  we,  on 
our  own  motion,  provide  clarification  of 
certain  provisions  set  forth  in  the  AIDS 
Report  and  Order,  including  the 
interference  study  requirements  for 
pending  I7TS  applications  and  the  30- 
day  period  for  the  filing  of  either  a  MDS 
long-form  application  or  a  statement  of 
intention  by  wiiming  bidders  in  the 
MDS  auction.  We  also  provide  guidance 
in  respect  to  the  instances  that  permit  a 
winning  bidder  in  the  MDS  auction  to 
file  a  statement  of  intention  for  an 
encumbered  BTA.  See  \7  CFR  21.956(a), 
Appendix  C,  MDS  Repoit  and  Ofder,  10 
FCC  Red  at  9702.  We  d*l  first  wi!IK  the 
petitions  for  reconsideration  filed  in 
response  to  the  Second  Order  on 
Reconsideration. 

II.  Discussion 

4.  Effective  Date  of  Second  Order  on 
Reconsideration.  A  petition  for 
reconsideration  was  filed  by  the  Law 
Offices  of  John  D.  Pellegrin,  Chartered 
("Pellegrin"),  on  'behalf  of  clients,  '  in 
which  Pellegrin  seeks  clarification  of 
the  effective  date  of  the  revision  of  47 
CFR  21.902(d),  which  expanded  the 
protected  service  areas  for  MDS  stations, 
as  provided  in  the  Second  Order  on 
Reconsideration.  In  the  Second  Order 
on  Reconsideration,  the  effective  date  of 
the  revision  of  §  21.g02(d)  was  stated  as 
the  "60th  day  after  pubhcation  of  a 


'  In  the  Second  Order  on  Reconsideration,  we 
noted  that  "lijn  view  of  the  competitive  bidding 
procedures  we  are  adopting  *   *   *,  we  have 
decided  that  it  is  even  more  important  that  an  MDS 
station's  protected  service  area  boundary  be  'easy  to 
use  and  understand  so  that  the  spectrum  use  rights 
of  licensees  are  clear.'  "  Second  Order  on 
Reconsideration  at  7079  (citing  Amendment  of 
Parts  21.  74  and  94  of  the  Commission  Rules  and 
Regulations  ttith  regard  to  the  technical 
requirements  applicable  to  the  Multipoint 
Distribution  Service,  the  Instructional  Television 
Fixed  Service  and  the  Private  Operational-Fixed 
Microwave  Service  (OFS),  98  FOC  2d  68,  105-106 
(1984),  49  FR  25456  (June  21, 1984)).  As  pan  of  the 
new  licensing  scheme,  the  Commission  developed 
a  plan  under  which  MDS  authorizations  would  be 
auctioned  for  geographic  areas  called  Basic  Trading 
Areas  (BTAs).  High  bidders  in  the  auction  would 
be  entitled  to  seek  authorizatioiu  to  construct  MDS 
stations  on  any  usable  channels  within  their  BTAa. 
Previously  proposed  and  authorized  MDS  stations 
within  the  BTAs  would  continue  to  provide  service 
within  the  expanded  35-mile  protected  service  area 
provided  in  the  Second  Order  on  Reconsideration 


summary  of  [the]  order  in  the  Federal 
Register."  Second  Order  on 
Reconsideration  at  7096.*  A  summary  of 
the  Second  Order  on  Reconsideration 
was  published  at  60  FR  36736  (July  18. 
1995).  Pursuant  to  47  CFR  1.4  (e)  and  (j), 
the  60th  day  after  July  18,  1995  is 
September  18, 1995. 

5.  Pellegrin  concedes  that  September 
18,  1995,  is  the  effective  date  for  this 
specific  §  21.902(d)  revision.  However, 
Pellegrin  claims  that,  although  the 
effective  date  of  the  expanded  protected 
service  area  can  be  discerned  from 
reading  the  text  of  the  order  itself, 
clarification  is  sought  in  light  of  the  use 
of  dates  other  than  September  18, 1995. 
in  the  MDS  Report  and  Order.  We 
confirm  Pellegrin's  understanding  that 
the  Second  Order  on  Reconsideration 
provided  that  the  effective  date  of  the 
revision  of  §  21.902(d),  which  expanded 
protected  service  areas  for  MDS  stations, 
was  September  18.  1995. 

6.  Delay  of  the  Effective  Date  of 
Second  Order  on  Reconsideration. 
Pellegrin  also  requests  that  the 
Commission  postpone  the  effective  date 
of  the  revision  of  §  21.902(d)  to  a 
minimum  of  120  days  after  the  July  18. 
1995,  publication  date  of  the  summary 
of  the  Second  Order  on  Reconsideration 
in  the  Federal  Register.  The  effective 
date  suggested  by  Pellegrin  would  be 
November  15,  1995,  36  days  after  the 
October  10.  1995.  deadline  for  the  filing 
of  applications  to  participate  in  the 
MDS  auction  and  two  days  after 
November  13,  1995.  the  first  day  of 
competitive  bidding  in  the  MDS 
auction.'  Pellegrin  argues  that,  due  to 
limited  engineering  resources, 
additional  time  is  needed  to  prepare 
modification  applications  which  would 
be  filed  with  the  Commission  prior  to 
September  18,  1995.  Pellegrin 
concludes,  without  elaboration,  that  a 
later  effective  date  "will  not  delay  any 
prospective  MDS  auction." 

7.  In  selecting  an  effective  date  for  the 
revision  of  §21. 902(d),  the  Commission 
balanced  two  goals:  (1)  affording  the 
expanded  protected  service  area  to 
previously  proposed  and  authorized 
stations  as  soon  as  possible;  and  (2) 
providing  additional  time  to  file 
modification  applications  under  the 
former  protected  service  area  rules.  The 
effective  date  was  fully  considered  in 
the  Second  Order  on  Reconsideration. 


We  also  note  that  the  record  strongly 
supported-the  selection  of  an  effective 
date  prior  to  the  first  application  filing 
opportunity  provided  under  the  new 
competitive  bidding  licensing 
procedures.  TTie  party  who  filed  the 
petition  for  partial  reconsideration  that 
initiated  the  Second  Order  on 
Reconsideration,  argued  persuasively 
that  the  expanded  protected  ser\-ice  area 
should  become  effective  before  the 
Commission  lifted  the  freeze  on  the 
filing  of  new  appUcations.^  Pellegrin  did 
not  file  an  opposition  or  any  type  of 
response  to  that  petition  for  partial 
reconsideration.^  In  addition,  the 
majority  of  the  parties  filing  responses 
to  a  1993  public  notice,  in  which  we 
einnounced  our  then-future  intention  to 
lift  the  freeze  on  the  filing  of  new  MDS 
applications.^  also  requested  that  the 
effective  date  of  any  expanded  protected 
service  area  be  prior  to  the 
Commission's  lifting  of  the  freeze  on  the 
filing  of  new  appHcatlons.'  Pellegrin 
also  did  not  file  a  response  to  this  1993 
Public  Notice,  although  responses  were 
encouraged. '"  The  Commission 
armounced  on  September  5,  1995,  that 
the  filing  deadline  for  short-form 
applications  (FCC  Form  175-M)  to 
participate  in  the  MDS  auction  would 
be  October  10.  1995." 


'47  CFR  1.427(a)  provides  that  "|a)ny  rule  issued 
by  the  Commission  will  be  made  effective  not  less 
than  30  days  ftibm  the  ti.-ne  it  is  published  in  the 
Federal  Rqp*^. ' 

'  Public  .Motice.  FCC  AnnourKes  Auction  of 
Multipoint  Distribution  Service,  Report  No.  AtX^- 
95-06  (released  September  5.  1995),  60  FR  48110 
(Sept.  12,  1995)  { "MDS  Auction  Public  .Motice").  at 
1-2. 


*•  Sw  December  13.  1991  Petition  for  Partial 
Reconsideration  of  the  Wireiess  Cable  Association 
International,  Inc.  ("WCA").  In  its  December  13. 
1991  petition.  WC.\  argued: 

The  current  (protected  service  areai  is  a  ticking 
time-bomb  set  to  explode  in  the  vtireiess  icablei 
industry  s  future  So  far  the  Commission  s 
temporary  freeze  on  new  MMDS  applications  has 
protected  wireless  cable  operators  fronri  the 
inadequacy  of  the  Iproterlec  service  areai 
definition.  Once  t.'iat  terr.pKjrary  freez*  is  hfrert  the 
only  protection  a  wireless  '".able  svstem  operator 
will  have  to  protect  its  sjbscritier  base  aga'ns! 
Harmful  interference  is  the  Iprotected  service  areal 
definition — a  definition  that  is  woefully  inadequate 

WCA  Petition  for  Partial  Reconsideration  at  2-3. 

'  See  Second  Order  on  Reconsideration  at  7075  n. 
1. 

"  Public  Motice.  MDS/MMDS  Applications  Filing 
Freeze.  Mimeo  No.  34165  (released  |u!\  28.  19931 
{•■1993  Public  Sotice  \. 

"  Sef  Response  of  WCA  to  1993  Public  .\oticr  ai 
8-15;  Response  of  the  Coalition  of  Wireless  Cable 
Operations  to  1993  F^blic  \'otice  at  10  See  also 
Response  of  United  Telephone  Mutual  .Aid  Corp.. 
el  ai.  to  1993  Public  Sotice  at  4  Parties  filing 
comments  in  response  to  the  Notice  of  Proposed 
Rulemaking  for  the  .MDS  Beport  and  Order,  which 
raised  the  issue  of  interference  protection,  also 
requested  an  effective  date  prior  to  the  lifting  of  the 
freeze  against  the  Cling  of  MDS  applications  for 
new  stations.  See  Comments  of  WCA  to  NTRM  for 
MDS  Report  and  Order  at  10-25;  RepU  Comments 
of  CAI  Wireless  Systems.  Inc.  at  2;  Reply  Comments 
of  Hardin  and  Associates.  Inc  at  2-3.  and  Reply 
Comments  of  Heartland  Communications  at  2 

'^The  public  was  asked  to  file  responses  to  the 
MDS  issues  raised  and  the  approaches  and 
resolutions  suggested  in  the  notice.  1993  Public 
Sotice  at  2. 

>  <  MDS  Auction  Public  Notice  at  2. 
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a.  Moreover,  wo  find  that  the 
September  18.  1995.  effective  date  of  the 
expanded  protected  service  area  did 
provide  an  adequate  amount  of  time  for 
conditional  licensees  and  licensees  to 
prepare  and  file  modification 
applications  based  on  the  former  710 
square-mile  protected  service  area.  The 
release  date  of  the  Second  Order  on 
Reconsideration.  June  21.  1995. 
provided  licensees  with  nearly  thret 
months  within  which  to  file 
modification  applications,  in  response 
to  Pellegrins  claim  that  a  "log  jam  of 
orders  for  consulting  services"  will  be 
created  due  to  the  "short  FCC  deadline" 
and  the  limited  number  of  qualified 
consulting  engineers  who  can  prepare 
the  engineering  analyses  required  for 
modification  applications,  WCJV  asserts 
that  it  has  "informally  canvassed 
consulting  engineers  and  wireless  cable 
operators  and  has  uncovered  no 
evidence  that  those  who  acted  promptly 
in  response  to  the  release  of  the  (order) 
are  encountering  the  difficulties  in 
securing  consulting  services  that 
IPetitionerl  predicts."  '-  Indeed. 
Pellegrins  complaint  was  voiced  by  no 
other  commenter  Thus,  we  find 
Pellegrin's  claims  of  hardship  to  be 
speculative  and  belied  by  the  evidence 
before  us. 

9  MDS  conditional  licensees  and 
licensees  were  in  no  way  prohibited 
from  filing  MDS  modification 
applications  after  September  18.  1995. 
No  freeze  has  been  imposed  upon  the 
filing  of  MDS  modification  applications. 
A  conditional  licensee  or  licensee  may 
file  an  application  requesting  the  same 
type  station  design,  location  or  status 
modifications  that  were  permissible 
prior  to  the  .September  18.  1995. 
effective  date  of  the  §  21.902(d)  re/ision 
provided  in  the  Second  Order  on 
Reconsideration  We,  therefore,  reject 
Pellegrin's  argument  that  the  effective 
date  may  not  have  provided  licensees  an 
adequate  amount  of  time  to  prepare 
modification  applications  Pellegrin  has 
failed  to  persuade  us  to  reverse  our 
earlier  determination  and  further  delay 
implementation  of  this  new  interference 
protection  standard. 

10  We  also  reject  Pellegrin's 
arguments  that  postponing  the  effective 
date  would  not  have  delayed  the  MDS 
auction.  Although  delaying  the  effective 
date  of  the  revision  of  ^21. 902(d)  to 
e.xpand  the  MDS  protected  service  area 
would  not  have  made  it  technically 
impossible  to  begin  the  MDS  auction  on 
November  13,  1995.  it  would  have  made 
it  commercially  impracticable.  We  do 
not  agree  with  Pellegrin's 
characterization  that  the  Commission 


adopted  a  "caveat  emptor"  policy  for 
the  MDS  auction.  The  record  reflects 
that  the  Commission  advised  potential 
bidders  in  the  MDS  auction  that  they 
were  responsible  for  investigating  the 
status  of  markets  due  to  the  heavily 
encumbered  nature  of  the  service.  Over 
the  past  several  months,  we  have 
repeatedly  encouraged  interested 
bidders  to  thoroughly  review  all 
Commission  orders,  public  notices. 
MDS  file  information  and  other 
documentation  prior  to  making  a  final 
determination  to  bid  on  authoriMtions 
for  BTAs.'^  Because  high  bidders  in  the 
auction  must  choose  transmitter  sites 
and  design  stations  so  as  to  protect  each 
point  within  the  protected  service  area 
of  all  previously  proposed  and 
authorized  stations  from  harmful 
interference,  it  is  important  that  the 
§  21.902(d)  revision  which  expanded 
the  MDS  protected  service  area  become 
effective  on  a  date  well  before  the  first 
day  of  bidding.  Delaying  the  effective 
date  of  the  expanded  service  area  to  a 
date  beyond  the  first  day  of  bidding  in 
the  MDS  auction  would  cut  against  the 
goal  of  market  certainty  and  would  be 
incongruent  with  the  auction  licensing 
scheme.  Accordingly,  and  for  all  the 
reasons  discussed,  we  deny  Pellegrin's 
request  for  a  delay  of  the  effective  date 
of  the  revisionof§  21.902(d)  to  expand 
the  protected  service  area  for  MDS 
stations. 

11.  Filing  of  Applications  for  New 
ITFS  Stations.  On  August  3,  1995,  the 
Commission  aimounced  by  public 
noUce  that  the  Mass  Media  Bureau 
would  accept  ITFS  applications  for 
major  modifications  for  a  limited  period 
of  time  from  August  3.  1995.  through 
September  15,  1995.'*  In  a  separate 
petition  for  reconsideration,  Pellegrin 
requests  that  for  applicants  who  would 
file  pursuant  to  47  CFR  §  74.990(a).  the 
Commission  permit  the  filing  of 
applications  for  new  ITFS  stations 
during  this  filing  window  for 
modification  applications  by  defining 
the  term  "major  change"  to  include  new 
applications  filed  pursuant  to 

t»  74.990(a). 

12.  It  appears,  however,  that 
Pellegrin's  request  for  an  opportunity  to 
file  applications  for  new  ITFS  stations 
was  addressed  and  resolved  by  the 
public  notice  released  the  day  after  the 
,^ugust  3,  1995,  pubhc  notice  was 
issued.  On  August  4,  1995,  the 
Commission  announced  by  public 


notice  that  the  Mass  Media  Bureau 
would  open  a  window  from  October  16, 
1995.  through  October  20.  1995.  for  the 
filing  of  applications  for  new  ITFS 
stations.'*  All  those  eligible  to  file 
applications  for  new  ITFS  stations, 
including  those  filing  pursuant  to  47 
CFR  74.990(a).  were  permitted  to  file 
during  that  time.  Therefore.  Pellegrin's 
concern  about  having  a  filing 
opportunity  before  the  issuance  of  the 
first  BTA  authorization  has  been 
addressed.  We.  therefore,  dismiss  as 
moot  Pellegrin's  reconsideration 
petition  on  this  issue  as  the  relief  sought 
was  previously  cranted. 

13.  Strict  application  of  requirements 
for  ITFS  requests  for  extension  of  time 
to  construct.  The  Commission 
announced  in  the  Second  Order  on 
Reconsideration  that  it  would  strictly 
scrutinize  requests  for  extensions  of 
time  to  construct  ITFS  and  MDS  stations 
in  order  to  address  concerns  over  the 
"economic  blackmail"  '*  that  allegedly 
occurs  when  construction  permittees 
and  conditional  licensees  repeatedly 
delay  station  construction  over 
substantial  periods  of  time,  while 
demanding  protection  from  potential 
harmful  electromagnetic  interference 
caused  by  subsequently  proposed 
neighboring  licensees.  Second  Order  on 
Reconsideration  at  7081.  The  Law  Firm 
of  Schwartz.  Woods  &  Miller 
("Schwartz.  Woods"),  on  behalf  of  its 
ITFS  clients,  requests  reconsideration  of 
this  policy  as  it  applies  to  ITFS 
extension  applicants,  suggesting  that  the 
Commission  has  not  set  out  a  public 
interest  reason  sufficient  to  justify  the 
new  strict  review  policy. '^  Schwartz, 
Woods  argues  that  the  Commission  has 
recognized  that,  due  to  the  nature  of 
educational  institutions,  it  generally 
takes  ITFS  construction  permittees 
longer  than  it  would  commercial 
entities  to  raise  funds  for  construction, 
thereby  causing  a  delay  in  completion  of 
construction.'*  ITFS  construction 


'-  WCj\  Opposition  10  Pellefym  Petition  ,jt  i 


' '  Srr.  eg  .  MDS  Report  and  Order  at  9604;  MDS 
Aurtion  Pubhc  Sotictr  at  4;  MDS  Bidder  Information 
Packajteal  21-22 

•'Public  Sotice.  \otice  uf  Lirrtiled  Penod  to  File 
Instructional  Television  Fixed  Service  Applications 
for  Ma/or  Chnrges  in  Existing  Facilities.  Report  No. 
23564A  lreie«s«d  August  J.  1995). 


'^  Public  Notice.  Notice  of  Instructional  Television 
Fixed  Service  Filing  Window  From  October  16.  1995 
Through  October  20.  1995.  Report  No.  23565A 
(released  August  4,  1995). 

"■In  response  to  the  1993  Public  Notice.  WCA 
commented:  (A)  few  *   •   •  entities  are  abusing  the 
ITFS  interference  protection  rules  •   *   '  and 
proposing  stations  that  appear  to  have  no  other 
purpose  than  to  frustrate  the  ability  of  wireless 
cable  systems  in  adjacent  communities  to  add  ITFS 
stations  to  their  systems.  Clearly,  the  word  is  out 
that  the  interference  protection  rules  permit 
economic  blaclunail.*   *  *  (Tjhe  legitimate  wireless 
cable  operator  will  have  to  reach  an  accommodation 
if  It  is  to  continue  providing  a  viable  service  to  the 
public. 

Comments  of  WCA  to  the  1993  Public  Notice  at 
9. 

I' Schwartz,  Woods  filed  the  petition  on  behalf  of 
26  educational  institutions,  many  o'  which  hold 
■   .Tiu)tip)e  ITFS  station  iicense*. 

I*  S«e  Schwartz.  Woods  Petition  at  13. 


permittees  rely  heavily  upon  MDS 
operators  for  construction  financing, 
Schwartz,  Woods  argues,  and  MDS 
operators  frequently  delay  ITFS 
construction  financing  until  their  own 
MDS  systems  generate  profit.  Therefore. 
Schwartz,  Woods  asserts,  ITFS 
construction  extension  applications 
should  be  routinely  granted. 

14.  Section  73.3534(c)  of  the 
Commission's  rules  provides  that: 

Applications  for  extension  of  time  to 
construct  *   •  *  Instructional  TV  Fixed 
stations  will  be  granted  upion  a  specific  and 
detailed  showing  that  the  failure  to  complete 
was  due  to  causes  not  under  the  control  of 
the  fjermittee,  or  upon  a  specific  and  detailed 
showing  *    *   *  sufficient  to  justify-  an 
extension. 

47  CFR  73.3534  (1994).  As  recently  as 
February  1995,  in  an  ITFS  rulemaking 
order,  we  explained  with  greater 
particularity  the  type  of  showing  an 
educator  must  make  to  obtain  an 
extension  of  time  within  which  to 
construct,  including  showings  that:  "(1) 
construction  is  complete  and  testing  of 
facilities  has  begun;  (2)  substantial 
progress  has  been  made;  or  (3)  reasons 
clearly  beyond  the  applicant's  control, 
which  applicant  has  taken  all  possible 
steps  to  resolve,  have  prevented 
construction."  ITFS  Filing  Procedures 
Order.  10  FCC  Red  at  2921.  In  denying 
a  request  to  shorten  the  18-monlh  ITFS 
station  construction  period  to  12 
months  in  order  to  prevent  speculative 
filings,  we  responded  that  application  of 
our  existing  rules  have  "operated 
sufficiently  to  prevent  abuses  by 
frequency  speculators."  Id.  Our 
statement  in  the  Second  Order  on 
Reconsideration  that  we  intend  to 
strictly  apply  the  ITFS  extension 
requirements  merely  underscores  our 
previous  statements. 

15.  It  has  long  been  Commission 
practice  to  consider  a  request  for 
extension  of  time  within  which  to 
construct  ITFS  stations  "on  its  merits.  ' 
Applications  of  Public  Broadcasting 
Service.  96  FCC  2d  555.  558  (1983).  In 
keeping  with  the  priorities  of  maximum 
utilization  of  ITFS  frequencies  and 
expeditious  licensing  of  ITFS  stations. 
Amendment  of  Part  74  of  the 
Commission 's  Rules  and  Regulations  in 
regard  to  the  Instructional  Television 
Fixed  Service.  98  FCC  2d  925,  935 
(1984),  49  FR  32590  (Aug.  15,  1984),  we 
will  continue  to  process  or  grant  ITFS 
extension  requests  that  meet  the 
requirements  of  §  73.3534.  When  we 
stated  that  the  requirements  for  ITFS 
extensions  of  time  to  construct  would  be 
strictly  applied,  we  did  not  change  our 
rules  to  heighten  the  requirements  for 
extension  requests.  The  Commission 
will  continue  to  apply  our  extension 


rules  fairly,  including  denying  and 
dismissing  those  applications  that  do 
not  demonstrate  compliance  with  our 
rules. 

16.  Schwartz,  Woods  argues  that  the 
Report  and  Order,  Amendment  of  Parts 
2,  21,  74  and  94  of  the  Commission's 
Rules  and  Regulations  in  regard  to 
frequency  allocation  to  the  Instructional 
Television  Fixed  Service,  the  Multipoint 
Distribution  Senice  and  the  Private 
Operational  Fixed  Microwave  Service. 
94  FCC  2d  1203  (1983).  48  FR  33873 
(July  26.  1983)  [-MMDS  Allocation 
Order")  recognizes  the  Commissions 
responsibility  to  take  into  consideration 
funding  complexities  when  reviewing 
extension  requests.  However,  the 
Commission  was  actually  discussing  the 
rationale  for  creating  a  spectrum  reserve 
for  ITFS  and  was  not  discussing  the 
reasons  ITFS  construction  extension 
requests  should  be  granted.  MMDS 
Allocation  Order.  94  FCC  2d  at  1224-25. 
Nevertheless,  we  agree  that  pubhc 
funding  complexities  are  the  type  of 
circumstances,  when  proven  by  a 
specific  and  detailed  showing  as 
required  by  §  73.3534,  that  are  likely  to 
be  sufficient  to  support  grant  of  an 
extension  request.  Indeed,  a  public 
educational  institution  which  is  denied 
funding  by  a  state  legislature  should 
provide  a  detailed  and  specific  showing 
of  the  circumstances  and  a  showing  that 
the  lack  of  funding  is  tieyond  its  control 
[e.g..  that  it  submitted  a  budget  request). 
In  the  alternative,  an  educator  can 
submit  a  showing  that  it  attempted  to 
solicit  funding  from  other  sources  by 
providing  copies  of  grant  proposals. 

17.  Schwartz.  Woods  argues  that  the 
greatest  difficulty  in  meeting  ITFS 
construction  requirements  results  from 
financing  arrangements  with  MDS 
operators.  However.  MDS  operators  are 
accustomed  to  construction 
requirements  and  extension  request 
standards  that  are  more  stringent  than 
the  ITFS  requirements.!"  Therefore. 
MDS  operators  should  be  cooperative  in 
ensuring  that  ITFS  permittees  meet 
construction  deadlines,  especially  if  the 
MDS  operator's  lease  arrangement  will 
be  impacted  by  denial  of  an  ITFS 
extension  request,  which  subsequently 
results  in  a  cancellation  of  the  ITFS 
authorization  for  failure  to  construct.  As 
we  stated  in  the  ITFS  Filing  Procedures 
Order.  10  FCC  Red  at  2907.  it  is  our 


'■•The  MDS  station  construction  period  is  12 
months.  47  CFR  21.43(a)(2)  Lack  of  financing  is 
specifically  listed  in  the  MDS  rules  as  an 
unacceptable  basis  for  a  grant  of  a  extension 
requt^st.  47  CFR  21.40(b).  In  addition  to  other 
showings.  MDS  licensees  must,  with  every 
extension  request,  submit  a  verified  statement 
outlining  the  actions  taken  to  construct  the  facility. 
Id 


intention  to  continue  to  follow  our 
existing  processing  standards  and 
methods,  which  complement  our  new 
wireless  cable  licensing  scheme  and 
related  new  procedures.  We  intend  to 
grant  ITFS  requests  for  extension  of  time 
within  which  to  construct  ITFS  stations 
that  meet  the  stated  standards,  and  deny 
those  that  do  not.  We,  therefore,  deny 
Schwartz,  Woods'  request  to  exempt 
ITFS  stations  from  our  policy  of  stricter 
application  of  the  requirements  for 
extension  requests. 

18.  Other  Issues  and  Clarification  of 
the  MDS  Report  and  Order  Finally,  on 
our  own  motion,  we  amend  our  rules  to 
require  service  of  new  MDS  station 
applications  (long-form  applications) 
filed  by  BTA  and  Partitioned  Service 
Area  authorization  holders,  as  well  as 
modification  applications  filed  by 
incumbent  MDS  licensees,  upon  ITFS 
applicants  with  applications  pending.  In 
the  Second  Order  on  Reconsideration. 
we  changed  the  date  on  which  MDS 
long-form  applications  must  be  ser\ed 
upon  ITFS  licensees  and  construction 
permittees  to  on  or  before  the  date  an 
application  is  filed.  Second  Order  on 
Reconsideration  at  7089-90.  In  the  MDS 
Report  and  Order,  we  adopted  a  rule 
that  prohibits  BTA  and  Partitioned 
Service  Area  authorization  holders  from 
proposing  and  operating  stations  that 
would  cause  harmful  electromagnetic 
interference  to  ITFS  station  sites  (and 
these  stations'  protected  ser\'ice  areas) 
proposed  in  f)ending  ITTS  applications. 
See  47  CFR  21.938(b)(3).  Appendix  C. 
MDS  Report  and  Order  al  9696  We  did 
not  in  either  order,  however,  require 
that  MDS  applicants  prepare  studies  of 
the  potential  interference  to  facilities 
previously  proposed  in  ITFS 
applications,  or  serve  ITFS  applicants 
with  a  copy  of  the  long-forrr. 
applications  and  interference  studies 
We  take  this  opportunity  to  amend 

§  21.902  to  require  such  service  and  to 
require  the  preparation  of  studies  of  the 
potential  interference  to  the  facilities 
proposed  in  pending  ITFS  applications 
bv  BTA  and  Partitioned  .Ser\ice  .^rea 
authorization  holders  filing  long-form 
applications  and  by  incumbent  MD.S 
applicants  filing  modification 
applications.  We  believe  that  this  ITFS 
service  requirement  will  further  our  goal 
of  providing  notice  to  all  parties 
potentially  affected  by  new  or  modified 
MDS  facilities.  Sep  MDS  Report  and 
Order  a\  9624  (MDS  applicants  required 
to  prepare  interference  analyses  and 
serve  them  on  "potentially  affected 
parties"). 

19.  Also  on  our  own  motion,  we 
correct  47  CFR  21.956(a)  to  clarif\  that 
the  period  within  which  a  winning 
bidder  in  the  MDS  auction  must  file 
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either  an  initial  long-form  application  or 
a  statement  of  intention  after  being 
notified  of  its  status  as  a  winning  bidder 
is  30  business  days.  Section  21.956(a) 
provides  that  the  period  is  "30  days" 
from  the  time  a  bidder  is  notified  of  its 
status  as  a  high  bidder,  47  CFR 
21.956(a).  Appendix  C.  MDS  Report  and 
Order  at  9702,  whereas  the  text  of  the 
S4DS  Report  and  Order  provides  that  the 
period  is  "thirty  business  days."  MDS 
Report  and  Order  at  9655-56.  Through 
this  amendment,  we  clarify  that  only 
business  days  will  count  toward  the 
completion  of  this  30-day  filing  period 

20.  We  next  provide  guidance 
regarding  the  filing  of  a  "statement  of 
intention."  In  particular,  we  want  to 
give  examples  of  situations  in  which  the 
Commission  will  consider  a  BTA  so 
heavily  encumbered  that  the  winning 
bidder  for  that  BTA  would  not  be 
required  to  file  a  long- form  application 
for  a  new  MDS  station  within  the 
prescribed  30  business  day  period,  but 
rather  would  be  permitted  to  file  a 
statement  of  intention,  describing  the 
encumbrances  and  the  plftn  to  make 
possible  the  filing  of  a  loog-form 
apphcation.  See  47  CFR  21.956(a)  in 
Appendix  C.  MDS  Report  and  Order  at 
9702.  In  the  MDS  Report  and  Order,  we 
noted  that: 

|A|  numhwr  of  BTA  service  areas  may  be 
so  encumbered  that  the  winning  bidder  for 
such  a  BTA  may  be  unable  to  file  a  long-form 
application  proposing  another  MDS  station 
within  the  BT.\  while  meeting  the 
Commission's  interference  standards  as  to  all 
previously  authorized  or  proposed  MDS  and 
ITFS  facilities  *   '   *  The  winning  bidder  for 
a  BTA  service  area  so  heavily  encumbered 
that  it  believes  it  cannot  file  an  acceptable 
long-form  application  proposing  an  MDS 
station  with  average  transmitted  power 
within  its  BTA  *    *   *  Must  file  with  the 
Commission,  in  lieu  of  a  long-form 
application  for  an  MDS  station  license,  a 
statement  of  intention  with  regard  to  the  BTA 
service  area,  showing  the  encumbered  nature 
of  the  BTA,  identifying  the  incumbents,  and 
describing  in  detail  its  plan  for  obtaining  the 
previously  authorized  or  proposed  MDS 
stations  within  the  BTA. 

MDS  Report  and  Order  at  9656-57. 
The  degree  to  which  encumbrances 
preclude  new  MDS  stations  in  a  BTA 
varies  widely  and  depends  on  factors 
such  as  the  size  and  shape  of  the  BTA. 
proximity  of  accessible  transmitting 
antenna  sites  to  unserved  communities 
in  the  BTA,  and  proximity  to 
neighboring  MDS  and  ITFS  facilities  in 
adjacent  BTAs,  which  also  must  be 
protected.  Additionally,  terrain 
conditions  are  an  important  factor,  as 
are  the  relative  locations  of  multiple 
protected  areas  slicing  through  a  BTA. 
perhaps  preventing  the  use  of  antenna 
cross  polarization  as  an  interference 


abatement  technique.  Thus,  we  cannot, 
nor  do  we  wish,  to  prescribe  rigid 
technical  criteria  from  which  we  would 
accept  or  reject  statements  of  intention. 
Rather,  each  statement  of  intention  will 
reflect  the  unique  geographic  and 
demographic  conditions  in  that  BTA, 
and  the  existing  and  proposed  use  of 
MDS  and  ITFS  channels  in  that  region. 
We  will  examine  statements  of  intention 
on  a  case-by-case  basis,  working  with 
auction  winners  to  obtain  any  needed 
clariHcation  or  supporting 
documentation. 

21.  We  believe  it  would  be  helpful  for 
the  Commission  to  offer  examples  of 
what  we  would  normally  consider  to  be 
heavily  encumbered  situations  for 
which  we  would  likely  approve 
statements  of  intention.  BTA  auction 
winners  for  whom  these  situations 
apply  need  only  docxunent  their 
apphcability.  "Hiis  approach  will 
simplify  the  showing  in  statements  of 
intention,  easing  the  burden  on 
applicants  and  the  Commission's  MDS 
processing  staff.  We  offer  as  an  example 
of  an  encumbered  BTA  for  which  a 
statement  of  intention  could  be  filed  one 
that  is  entirely  covered  by  the  56.33 
kilometer  (35  mile)  service  area  of  a 
previously  authorized  or  proposed 
("protected")  cochannel  or  adjacent 
channel  incumbent  MDS  or  ITFS 
facility,  which  will  preclude  the  use  of 
at  least  one  of  the  13  MDS  channels.  We 
will  also  consider  a  BTA  to  be  heavily 
encumbered  where  all  communities  in 
the  BTA  are  located:  (1)  Within  64.4 
kilometers  (40  miles)  of  the  56.33 
kilometer  (35  mile)  service  area  of  a 
protected  MDS  or  ITFS  facility  or  within 
64.4  kilometers  of  the  boundary  of  an 
adjacent  BTA  not  held  by  the  same  BTA 
winner,  or  (2)  within  24.4  kilometers  (15 
miles)  of  the  56.33  kilometer  (35  mile) 
service  area  of  a  protected  station 
operating  on  an  adjacent  D-  or  G-group 
channel;  provided  further,  that  there  are 
no  intervening  terrain  barriers  that 
would  completely  shield  such  protected 
service  areas  or  adjacent  BTAs.  A  BTA 
winner  may  file  a  statement  of  intention 
if  the  use  of  at  least  one  MDS  channel 
is  precluded  by  such  encumbrances 
throughout  that  BTA.  We  note  that  the 
64.4  kilometer  distance  is  merely  a 
guideline,  and,  as  such,  does  not 
necessarily  preclude  the  filing  of 
statements  of  intention  where  the 
service  areas  of  protected  stations  are 
further  away  from  a  BTA.  We  chose  this 
distance  because  it  is  the  distance  to  the 
otherwise  unobstructed  horizon  for  a 
transmitting  antenna  height  of  159 
meters  (522  feet),  an  ample  antenna 


height  for  serving  most  communities. 2° 
The  24.4  kilometer  (15  mile)  distance 
guideline  for  adjacent  chaimels  assumes 
line-of-sight  transmissions  within  a 
protected  56.33  kilometer  (35  mile) 
service  area,  copolarized  antennas,  and 
a  desired-to-undesired  signal  strength 
ratio  of  0  dB.  These  conditions  would  be 
met,  for  examplerteuian  MDS  station 
radiating  350  watts  towahUhgprotected 
service  area  and  protecting  a  wmk 
desired  signal  level  of  - 108  dBw. 
Obviously,  as  the  distance  bom  the 

Erotected  area  increases  beyond  24.4 
ilometers,  there  is  greater  flexibility  to 
operate  an  MDS  facility  without  causing 
adjacent  channel  interference. 

22.  Our  distance  guidelines 
notwithstanding,  there  may  be 
situations  where  communities  in  a  BTA 
are  located  more  than  64.4  kilometers 
from  protected  service  areas,  but  cannot 
be  adequately  served  without  possibly 
interfering  with  other  MDS  or  ITFS 
operations.  2'  BTA  auction  wiimers  may 
use  any  means  to  show  the  preclusive 
effects  of  enounbrances  in  such  cases. 
A  statement  of  intention  may  be 
supported  by  showing  that  any  one  of 
the  MDS  channels  could  not  be  used  by 
a  new  station  to  serve  a  community  in 
that  BTA.  The  BTA  auction  winner's 
analysis  may  include  desired-to- 
undesired  signal  strength  calculations, 
using  the  authorized  or  previously 
proposed  facilities  of  protected  stations. 
A  BTA  winner  may  assume  that  any 
hypothetical  station  it  would  operate 
would  require  sufficient  power  and 
antenna  height  to  not  only  serve  a 
community,  but  also  support  an 
economically  feasible  operation.  A  BTA 
winner  who  is  also  an  incumbent  MDS 
operator  in  the  same  BTA  may  use  the 
authorized  parameters  of  the  incumbent 
system  to  show  that  it  could  not  add  an 
additional  channel  to  that  system.^^  In 
addition  to  interference-related 
encumbrances,  BTA  winners 
(particularly  for  the  smaller  BTAs) 
might  be  able  to  show  that  no 
reasonable  facility  could  be  operated  in 
conformance  with  the  limiting  signal 
strengths  at  the  BTA  boimdaries.  See  47 
CFR  21.938.  Appendix  C.  MDS  Report 
and  Order  at  9696. 

23.  There  may  be  situations  where 
there  are  one  or  more  communities 
within  a  BTA  for  which  an  MDS  station 


">  Site  location  and  antenna  height  are  the  major 
MDS  station  design  factors  that  determine  the  line- 
of-sight  distance  to  the  horizon,  beyond  which  the 
potential  for  interference  is  greatly  reduced. 

'<  A  community  in  an  area  characterized  by  large 
heights  above  average  terrain  may  be  an  example  of 
such  a  situation. 

"We  note  that  any  such  additional  channel 
would  be  encompassed  by  the  BTA  authorization, 
and  the  protected  service  area  for  that  channel 
would  extend  to  the  borders  of  the  BTA. 


could  be  constructed  and  operated  on 
all  MDS  channels  in  full  compliance 
with  the  Commission's  MDS 
interference  rules  (excluding  channel  2 
outside  of  the  cities  where  its  use  is 
permitted,  see  47  CFR  21,901).  but  that 
the  winning  bidder  is  unable  to  provide 
service  for  other  reasons.^^  In  such 
cases,  the  winning  bidder's  statement  of 
intention  should  detail  those  reasons, 
together  with  factual  documentation. 

24.  With  regard  to  the  showings  in 
support  of  statements  of  intention,  we 
would  like  to  clarify  that,  at  a  minimum, 
specific  and  detailed  narrative 
descriptions  are  required  and  must 
include  the  information  and  supporting 
documentation  outlined  in  the  MDS 
Report  and  Order.  10  FCC  Red  at  9657, 
including  identification  of  encumbering 
stations  or  applications  for  all  MDS 
channels  (even  though  the  statement  of 
intention  may  be  filed  if  only  one 
charmel  is  encumbered).  Statements  of 
intention  that  detail  a  wiiming  bidder's 
objective  to  purchase  previously 
authorized  or  proposed  stations  and/or 
ITFS  leases  within  a  BTA  should 
include  such  information  as  the 
estimated  date  for  conclusion  of 
negotiations  and  consummation  of  sales, 
and  should  identify  the  parties  with 
whom  the  winning  bidders  are  engaged 
in  negotiations.  We  encourage  BTA 
auction  winners  to  file  maps,  charts, 
diagrams,  sketches,  technical  analyses 
or  any  other  documents  that,  together 
with  the  narrative  descriptions,  would 
best  explain  the  status  of  a  BTA  and  the 
BTA  winner's  plan  for  initiating  service 
in  the  BTA. 

25.  We  emphasize  that  we  do  not 
want  statements  of  intention  to  become 
a  regulatory  burden  for  BTA  auction 
winners  or  the  Commission's  MDS 
processing  staff.  We  will  make  every 
effort  to  issue  BTA  authorizations  on  the 
basis  of  Actually  supported  statements 
of  intention,  and,  as  deemed  necessary, 
we  may  request  additional  information 
from  a  BTA  winner,  such  as  a  map  of 
the  BTA  showing  the  protected  circles 
of  encumbering  MDS  and/or  ITFS 
facilities.  We  note  that  the  five-year 
build-out  period  for  the  BTA  begins 
with  the  granting  of  the  BTA 
authorization,  whether  such 
authorization  is  granted  on  the  basis  of 

a  long-form  application  or  a  statement  of 
intention.  See  MDS  Report  and  Order  at 
9613;  47  CFR  21.930,  Appendix  C,  MDS 
Report  and  Order  at  9692. ~We  believe 
that  the  running  of  the  five-year  build- 


"  For  example,  any  such  MDS  facility  complying 
with  our  interference  rules  would  be  too  small  to 
serve  the  community  effectively,  or  the  community 
or  other  populated  area  might  be  too  small  to 
support  an  economically  viable  wireless  cable 
system. 


out  period  bom  the  date  of  the  BTA 
authorization  grant  will  encourage 
auction  winners  who  obtain  BTA 
authorizations  by  initially  filing 
statements  of  intention  to  resolve 
encumbrances,  file  long-form 
application(s),  and  initiate  service  in 
their  BTAs  in  a  timely  fashion. 

m.  Final  Regulatory  Flexilnlity 
Analysis 

26.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  No.  96- 
354, 94  Stat.  1164,  5  U.S.C.  Section  601 
et  seq.  (1981)),  the  Commission's  final 
analysis  is  as  follows: 

27.  Need  and  purptose  of  this  action: 
This  third  reconsideration  order 
upholds  the  Commission's  decision  to 
make  effective  on  September  18, 1995, 
revisions  of  the  rule  governing  the 
Multipoint  Distribution  Service,  in 
order  to  expand  the  area  within  which 
MDS  stations  will  be  protected  from 
harmful  electromagnetic  interference, 
and  to  increase  the  efficiency  of  . 
processing  MDS  applications.  This 
action  also  maintains  the  Commission 
policy  of  strict  application  of  the 
requirements  for  requests  for  extensions 
of  time  within  which  to  construct  FTPS 
stations.  In  adopting  this  order,  the 
Commission's  goals  of  promoting 
efBciency  in  the  allocation,  licensing 
and  shared  use  of  the  electromagnetic 
spectrum  are  furthered. 

28.  Summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis: 
There  were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis  and  none  in 
connection  with  this  third 
reconsideration  order. 

29.  Significant  alternatives 
considered:  The  Commission 
considered  all  the  alternatives  raised  by 
petitioners  and  discussed  herein.  In 
response  to  these  petitions,  we  decided 
to  maintain  the  September  18, 1995, 
effective  date  of  the  expanded  protected 
service  areas  provided  to  MDS  stations 
in  order  to  enhance  the  potential  for 
effective  competition  with  traditional 
wireline  cable  systems.  On 
reconsideration,  it  was  also  requested 
that  we  reverse  our  policy  of  strict 
application  of  the  requirements  for 
requests  for  extensions  of  time  within 
which  to  construct  ITFS  stations.  We 
decided  to  maintain  our  strict 
application  policy. 

30.  The  Secretary  shall  send  a  copy  of 
this  Third  Order  on  Reconsideration, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 


with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act. 

IV.  Ordering  Clausea 

31.  In  view  of  all  the  foregoing,  we 
affirm  our  adoption  of  the  Second  Order 
on  Reconsideration.  Reconsideration  of 
the  order  is  not  justified.  Accordingly,  it 
is  ordered  that  pursuant  to  the  authority 
contained  in  §§  4(i)  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i)  and  303(r), 
and  §  1.429(i)  of  the  Commission's  rules. 

47  CFR  1.429(i).  and  for  the  reasons  set 
forth  above,  petitioners'  requests  for 
reconsideration  are  hereby  denied  in 
part,  and  dismissed  as  moot  in  part,  as 
discussed  herein.  Clarification  of  the 
Second  Order  on  Reconsideration, 
where  requested,  has  been  provided. 

32.  It  is  further  ordered  that  Sections 
21.902(i)  and  21.956(a)  of  the 
Commission's  rules.  47  CFR  21.902(i) 
and  21.956(a),  are  amended,  as 
discussed  herein  and  as  provided 
below. 

33.  It  is  further  ordered  that  the  rule 
amendments  set  forth  below  will 
become  effective  June  24. 1996.  except 
that  the  new  or  modified  paperwork 
requirements  contained  in  Section 
21.902(i).  47  CFR  §  21.902(i).  which  are 
subject  to  approval  by  the  Office  of 
Management  and  Budget  ("OMB"),  will 
go  into  effect  upon  OMB  approval.  The 
Commission  will  issue  at  a  later  date  a 
public  notice  with  this  effective  date. 

List  of  SubfecU  in  47  CFR  Part  21 

Communications  common  carriers. 
Communications  equipment.  Radio. 
Reprarting  and  recordkeeping 
requirements.  Television. 

Federal  Communications  Commission. 
William  F.  Calon. 
Acting  Secretary. 

Rule  Changes 

Part  21  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  21— DOMESTIC  PUBUC  RXEO 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1.  2.  4.  201-205.  208.  215. 
218,  303,  307,  313.  314,  403,  404,  410,  602; 

48  Stat.  1064,  1066,  1070-1073,  1076.  1077, 
1080. 1082. 1083. 1087,  1094, 1098.  1102,  as 
amended;  47  U.S.C.  151, 154,  201-205,  208. 
215.  218,  303.  307.  313.  314,  403,  602:  47 
U.S.C  552,  554 

2.  Section  21.902  is  amended  by 
revising  paragraphs  (i)(l)  and  (i)(2)  to 
read  as  follows: 
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S  21 .902    Frequency  Int*r1«r«nc«. 
*         •         •         *         • 

(i)  (1)  For  each  application  for  a  new 
station,  or  amendment  thereto,  or 
modification  application,  or  amendment 
thereto,  proposing  Multipoint 
Distribution  Service  (MDS)  facilities  on 
the  E,  F.  or  H  channels,  filed  on  October 
1,  1995,  or  thereafter,  on  or  before  the 
day  the  application  or  amendment  is 
filed,  the  applicant  must  prepare,  but  is 
not  required  to  submit  with  its 
application  or  amendment,  an  analysis 
demonstrating  that  operation  of  the 
MDS  apphcant's  transmitter  will  not 
cause  harmful  electrical  interference  to 
each  registered  receive  site  of  any 
existing  D,  E.  F.  or  C  channel 
Instructional  Television  Fixed  Service 


station  licensed,  with  a  construct 
permit,  or  proposed  in  a  pending 
application  on  the  day  such  MDS 
application  is  filed,  with  an  ITFS 
transmitter  site  within  50  miles  of  the 
coordinates  of  the  MDS  station's 
proposed  transmitter  site. 
•         *         •         *         * 

(2)  For  each  application  described  in 
paragraph  (i)(l)  of  this  section,  the 
applicant  must  serve,  by  certified  mail, 
return  receipt  requested,  on  or  before 
the  day  the  application  or  amendment 
described  in  paragraph  (i)(l)  of  this 
section  is  initially  filed  with  the 
Commission,  a  copy  of  the  complete 
MDS  application  or  amendment, 
including  each  exhibit  and  interference 
study,  described  in  paragraph  (i)(l)  of 


this  section,  on  each  ITFS  licensee, 
construction  permittee,  or  applicant 
described  in  paragraph  (i)(l)  of  this 
section. 

*  •        •        •        • 

3.  Section  21.956  is  amended  by 
revising  the  introductory  portion  of 
paragraph  {a)(l)  to  read  as  follows: 

121.966    Filing  of  long-form  appUcattons  or 
•tatamants  of  intantlon. 

(a)(1)  Within  30  business  days  of 
being  notified  of  its  status  as  a  winning 
bidder,  each  wiiming  bidder  for  a  BTA 
service  area  will  be  required  to  submit 
either: 

•  »         •         •         * 

(PR  Doc.  96-9874  Filed  4-23-96;  8:45  am] 
•ILUNO  coot  •712-41-P 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
nies. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart52 

RIN  3150^E87;  3150-AF15 

Standard  Design  Certification  for  the 
U.S.  Advanced  Boiling  Water  Reactor 
and  ttie  System  BO*  Standard  Designs; 
Proposed  Rule  and  Meeting 

AQENCY:  Nuclear  Regulatory 
Commission. 

action:  Proposed  Rule:  Supplementary 
notice  of  proposed  rulemaking  and 
public  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  approval  by  rulemaking  of 
the  U.S.  Advanced  BoiUng  Water 
Reactor  (ABWR)  and  the  System  80+ 
standard  designs.  The  applicant  for 
certification  of  the  U.S.  ABWR  design  is 
GE  Nuclear  Energy  and  for  the  System 
80+  design  is  Asea  Brown  Boveri- 
Combustion  Engineering.  Notices  of 
proposed  rulemaking  for  the 
certification  of  these  designs  were 
published  in  the  Federal  Register  on 
April  7. 1995  (60  FH  17902  and  60  FT? 
17924).  The  final  design  certification 
rules,  which  are  under  consideration  by 
the  Commission,  are  contained  in 
SECY-96-077,  "Certification  of  Two 
Evolutionary  IDesigns."  which  was 
prepared  by  the  NRC  staff.  This  SECY 
paper  has  been  placed  in  the  NRC 
Public  Document  Room  and  additional 
comments  on  the  proposed  rules, 
focusing  specifically  on  staff 
recommended  changes  from  the  rules 
originally  proposed,  are  solicited.  These 
changes  are  discussed  in  the 
supplementary  information  section  of 
the  reconunended  notices  of  final 
rulemaking  contained  in  SECY-96-077. 
In  this  regard,  the  NRC  will  also 
conduct  a  public  meeting.  The  purpose 
of  the  meeting  is  to  provide  an 
opportunity  for  the  public  to  ask 
questions  on  the  development  of  the 
final  rules  and  the  NRC's  resolution  of 


comments  received  on  the  proposed 
rules. 

DATES:  Public  meeting  on  Thursday. 
May  2, 1996,  1:00  p.m.  Conunents  are 
due  on  or  before  May  24, 1996. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so. 
but  the  Commission  is  only  able  to 
assure  consideration  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to:  The  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Service  Branch. 

Comments  may  also  be  hand 
delivered  to  11555  Rockville  Pike, 
Rockville.  Maryland,  between  7:30  am 
and  4:15  pm  on  Federal  workdays. 
Copies  of  SECY-96-077,  including  the 
Federal  Register  notices  for  both  rules, 
and  the  comments  received  will  be 
available  for  examination  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington.  DC. 
The  meeting  will  be  held  in  the  NRC 
auditoriimi.  11545  Rockville  Pike, 
Rockville,  Maryland  20852.  The 
Auditoriimi  is  located  on  the 
underground  level  between  the  One 
White  Flint  North  Building  and  the  Two 
White  Flint  North  Building.  The  NRC 
buildings  are  located  across  the  street    . 
from  the  White  Fhnt  Metro  Station.  The 
entrance  to  the  auditorium  is  located 
underneath  the  glass  pyramid,  near  the 
Two  White  FUnt  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dino  Scaletti.  Office  of  Nuclear  Reactor 
Regulation,  telephone  (301)  415-1104, 
or  Jerry  N.  Wilson,  Office  of  Nuclear 
Reactor  Regulation,  telephone  (301) 
415-3145,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  April.  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
[PR  Doc.  96-10048  Filed  4-23-96;  8:45  am] 
BHJJNGCOOE  7S90-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  121 
[Ooctet  No.  27264] 
RIN  2120^F96 

The  Age  60  Rule 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Disposition  of  comments  and 
notice  of  agency  decisions;  correction. 

SUIIMARY:  This  docimient  makes  a  minor 
correction  to  the  disposition  of 
conmients  and  notice  of  agency 
decisions  regarding  the  "Age  60  Rule" 
published  on  Wednesday,  December  20. 
1995  (60  FR  65977). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mardi  Ruth  Thompson,  AGC-200. 
Regulations  Division,  Office  of  the  Chief 
Counsel.  Federal  Aviation 
Administration,  800  hidependence 
Avenue,  SW,  Washington.  DC  20591. 
(202) 267-3073. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  11,  1995,  the  FAA 
issued  a  disposition  of  comments  and 
notice  of  agency  decisions,  which 
explained  the  agency's  decision  not  to 
propose  to  change  the  Age  60  Rule  ( 1 4 
CFR  121.383(c)).  (60  FR  65977; 
December  20,  1995). 

The  Disposition  also  stated  the 
agency's  intention  to  deny  numerous 
petitions  for  exemption  from  the  Age  60 
Rule.  In  describing  the  petitions  for 
exemption,  the  FAA  referred  to  reports 
prepared  by  Richard  Golaszewski  that 
petitioners  had  criticized,  and  cited 
reports  made  by  Mr.  Golaszewski  in 
1983. 1991,  and  1993  (60  FR  at  65979) 
However,  the  reference  to  the  1993 
report  was  an  editorial  error,  in  that  the 
1993  report  was  not  commented  on  by 
petitioners.  Further,  the  1993  report  was 
into  prepared  for  the  FAA.  and  FAA  did 
not  have  a  copy  of  or  rely  on  it  in 
making  its  determinations  or  preparing 
the  Disposition. 

The  sentence  citing  to  the 
Golaszewski  Reports  at  60  FR  65979 
should  read  as  follows: 

They  state  that  studies  used  by  the  FAA  in 
the  past  to  justif>'  the  rule  are  flawed, 
including  the  NIH  Study  and  the  reports 
prepared  by  Richard  Golaszewski 
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(Acumenics  Research  and  Technology. 
Incorporated).  The  Influence  of  Total  Flight 
Time.  Recent  Flight  Time  and  Age  on  Pilot 
Accident  Rates.  Final  Report  (1983)  (First 
Colaszewski  Report);  and  General  Aviation 
Safety  Studies  Prehminar,-  Analysis  of  Pilot 
Proficiency  (1991)  (Second  Golaszewski 
Report)  (section  11(b)). 

Correction  of  Publication 

Accordingly,  the  publication  on 
Wednesday.  December  20.  1995,  of  the 
EMsposition  of  comments  and  notice  of 
agency  decisions  (FR  Doc.  95-30546)  is 
corrected  as  follows.  • 

1.  On  page  65979.  in  the  third 
column,  line  28.  the  word  "and"  is 
inserted  before  the  word  "General". 

2.  On  page  65979.  lines  30  through  33. 
the  words  "and  his  subsequent  work, 
Additional  Analysis  of  General  Aviation 
Pilot  Proficiency  [1993]"  are  removed. 

Issued  tn  Washington.  DC  on  April  18. 
1996 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
IFR  Doc.  96-9991  Filed  4-19-96,  10:04  araj 
BILUNQ  COM  4C10-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Chaptar  I 

Meeting  of  the  Indian  Self- 
Determination  Negotiated  Rulemaking 
Committee 

AQENCV:  Bureau  of  Indian  Affairs, 

Interior:  Indian  Health  .Service, 

Department  of  Health  and  Human 

Services 

ACTION:  Notice  of  meeting. 

SUIMMARY:  The  Department  of  the 
Interior  (DC)l).  Secretary  of  the  Interior 
and  the  Secretary  of  Health  and  Human 
.Services  (DHHS)  have  established  an 
Indian  Self-Delermination  Negotiated 
Rulemalting  committee  ((Committee)  to 
negotiate  and  develop  a  proposed  rule 
implementing  the  Indian  .Self- 
Determination  and  Education 
.Assistance  Act  (ISDEAA),  as  amended. 

The  Departments  have  determined 
that  the  establishment  of  this  Committee 
is  in  the  public  interest  and  will  assist 
the  agencies  in  developing  regulations 
authorized  under  section  107  of  the 
ISDEAA.  The  agenda  for  this  meeting 
will  include  the  Committee's  review  of 
public  comments  submitted  in  response 
to  the  Notice  of  Proposed  Rule  Making 
(NPRM).  which  appeared  in  the  Federal 
Register  on  January  24,  1996.  The 
Committee  plans  to  submit  a  final  report 
with  recommendations  to  the 


Secretaries  of  DOI  and  HHS  for 
promulgation  of  a  ^al  rule. 

DATES:  The  Committee  and  appropriate 
work  groups  will  meet  on  the  following 
days  beginning  at  approximately  8:30 
a.m.  and  ending  at  approximately  5:00 
p.m.  each  day:  Monday.  April  29. 
Tuesday.  April  30.  Wednesday.  May  1. 
Thursday.  May  2.  and  Friday.  May  3. 

ADDRESSES:  All  meetings  April  29 
through  May  3.  1996.  will  be  held  at  the: 
Sheraton  Denver  West  Hotel  4 
Conference  Center.  360  Union 
Boulevard.  Lakewood,  Colorado  80228, 
telephone:  (303)  987-2000.  (Work 
groups  will  also  be  meeting  at  the  same 
location.) 

Written  statements  may  be  submitted 
to  Mr.  James  J.  Tliomas.  Chief,  Division 
of  Self-Determination  Services,  Bureau 
of  Indian  Affairs.  1849  C  Street.  NW. 
MS:  4627-MIB.  Washington.  D.C. 
20240,  telephone  (202)  208-3708. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  J.  Thomas.  Chief,  Division  of  Self- 
Determination  Services,  Bureau  of 
Indian  Affairs,  1849  C  Street  NW, 
MS:4627-MIB,  Washington,  DC  20240. 
telephone  (202)  208-3708  or  Mrs.  Merry 
L.  Elrod,  Program  Analyst,  Division  of 
Self-Determination  Services,  Indian 
Health  Service.  5600  Fishers  Lane. 
Parklawn  Building.  Room  6A-05. 
Rockville,  MD  20857.  telephone  (301) 
443-1044. 

SUPPLEMENTARY  INFORMATION:  This  is  an 
emergency  Notice  due  to  legislation 
extending  authorization  to  promulgate 
rule.  The  meeting  will  be  open  to  the 
public  without  advanced  registration. 

Public  attendance  may  be  limited  to 
the  space  available.  Members  of  the 
public  may  make  statements  during  the 
meeting,  to  the  extent  time  permits  and 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above.  Summaries  of 
Committee  meetings  will  be  available 
for  public  inspection  and  copying  ten 
days  following  the  meeting  at  the  same 
address.  In  addition,  the  material 
received  to  date  during  the  input 
sessions  are  available  for  inspection  and 
copying  at  the  same  address. 

Dated:  April  11,  1996. 
Ada  E.  Deer. 

Assistant  Secretary-Indian  Affairs. 
IFR  Doc.  96-10057  Filed  4-23-96;  8:45  ami 
aiLUNQ  COOC  4310-M-P 


Office  of  Surface  Mining  Reclamation 
arKi  Enforcement 

30  CFR  Part  934 

[SPATS  No.  ND-034-FOR.  State 
Amendment  No.  XXIII] 

North  Dakota  Regulatory  Progratn 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  North  Dakota 
regulatory  program  (hereinafter,  the 
"North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  North  Dakota's  rules  to 
reflect  the  new  name  of  the  U.S. 
Department  of  Agriculture's  Soil 
Conservation  Service  (i.e..  change  it  to 
the  Natural  Resource  Conservation 
Service),  revisions  to  clarify  the 
required  scale  of  annual  maps,  revisions 
to  revegetation  success  standards  for 
prime  farmland  and  lands  used  for 
recreational  purposes,  and  revisions  to 
the  time  allowed  for  implementation  of 
a  rule  previously  approved  by  OSM  as 
an  alternative  method  for  determining 
the  required  depth  of  soil  respreading. 
The  amendment  is  intended  to  revise 
the  North  Dakota  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  as  well  as  with 
SMCRA,  incorporate  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations  and  SMCRA,  and 
provide  additional  safeguards,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t..  May  24, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  he  held 
on  May  20,  1996.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.d.t.,  on  May  9, 
1996. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
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amendment  by  contacting  OSM's 

Casper,  Wyoming,  Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  100 
East  B.  Street,  Federal  Building,  Room 
2128,  Casper,  Wyoming  82601-1918 

Edward  J.  Englerth,  Director, 
Reclamation  Division,  North  Dakota 
Public  Service  Commission,  Capitol 
Building,  Bismarck,  North  Dakota, 
Telephone:  701-328-4092 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

Padgett,  Telephone:  307-261-6550. 

Internet  addi«ss: 

GPADGETT@OSMRE.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  15, 1980. 
Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  North 
Dakota's  program  and  program 
amendments  can  be  found  at  30  CFR 
934.15.  934.16  and  934.30. 

n.  Proposed  Amendment 

By  letter  dated  March  20. 1996.  North 
Dakota  submitted  a  proposed 
amendment  to  its  program  (amendment 
No.  XXin.  administrative  record  No. 
ND-Y-01)  pursuant  to  SMCRA  (30 
U.S.C.  1201  et  seq.].  North  Dakota 
submitted  the  proposed  amendment  in 
response  to  a  letter,  dated  November  22. 
1995,  from  OSM,  and  the  required 
program  amendments  at  30  CFR  934.16 
(aa)  and  (bb).  Described  below  are 
changes  that  North  Dakota  proposes  to 
its  rules. 

Revision  of  the  following  rules  to 
reflect  the  new  name  of  the  United 
States  Soil  Conservation  Service,  i.e., 
the  Natural  Resource  Conservation 
Service:  NDAC  69-05.2-01-02,  69- 
05.2-08-08,  69-05.2-08-09,  69-05.2- 
10-01,  6^-05.2-10-03,  69-05.2.22-02, 
and  69-05.2-27-02. 

Revision  of  the  various  rules  to  reflect 
the  new  name  of  the  State  Department 
of  Health  and  Consolidated 
Laboratories,  i.e..  the  State  Department 
of  Health:  NDAC  69-05.2-13-05,  69- 
05.2-13-O7.  69-05.2-16-02,  69-05.2- 
16-04,  69-05.2-16-05,  and  69-05.2-19- 
02. 

Revision  of  the  rule  at  NDAC  69- 
05.2-09-02  to  conform  more  closely  to 
30  CFR  780.14(b)(5)  which  relates  to  the 


disposal  of  noncoal  wastes  in  the  permit 
area,  and  to  provide  a  cross-reference  to 
the  State  Department  of  Health  solid 
waste  management  rules. 

Revision  of  the  rule  at  NDAC  69- 
05.2-13-02  to  change  the  standard  for 
map  scales  with  the  intent  of  making 
them  easier  to  produce  as  well  as  more 
manageable  to  use  and  store. 

Revision  of  the  rule  at  NDAC  69- 
05. 2-15-04,  which  extends  the  effective 
date  of  the  suitable  plant  growth 
material  option  by  2  years,  to  the  end  of 
1998.  North  Dakota  indicated  that  this 
will  enable  it  to  conduct  additional 
research  comparing  the  effectiveness  of 
the  option  with  the  option  of 
respreading  all  suitable  plant  growth 
material  inventoried  and  removed. 

Revision  of  the  rule  at  NDAC  69- 
05.2-19-04  to  reflect  the  name  change 
to  the  State  Department  of  Health,  to 
indicate  what  is  meant  by  noncoal 
wastes  as  defined  by  the  State 
Department  of  Health  rules  on  solid 
waste  disposal,  to  address  the  disposal 
of  wastes  containing  asbestos,  and  to 
show  clearly  that  combustible  materials 
must  be  disposed  of  as  required  by  the 
State  Department  of  Health. 

Revision  of  the  performance  standards 
for  prime  farmland  at  NDAC  69-05.2- 
22-07  with  the  intent  of  partly 
satisfying  30  CFR  934.16(aa).  This 
proposed  change  would  require  that 
permittees  demonstrate  restoration  of 
prime  farmland  productivity  before 
qualifying  for  third  stage  bond  release. 
In  addition,  North  Dakota  proposes  to 
add  a  new  subsection  with  the  intent  of 
partly  satisfying  30  CFR  934.16(bb).  The 
new  subsection  addresses  the  stocking 
and  plant  estabhshment  standards  for 
woody  plants  in  areas  to  be  developed 
for  recreation. 

Revision  of  the  rule  at  69-05.2-26-05 
to  make  cross-reference  corrections  and 
to  add  the  terms,  "average  annual"  and 
"average"  for  clarity.  Also,  language  that 
North  Dakota  considers  superfluous  is 
proposed  to  be  deleted. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 


indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing  ' 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t.  on  May  9. 1996.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specific  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
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(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

J.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U  S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 


Dated;  April  17,  1996. 
RiumU  F.  Prica, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

|FR  Doc.  96-10056  Filed  4-23-96;  8:45  am] 
ULUNQ  COM  4»10-0«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphadc 
Administration 

50  CFR  Parts  217  and  227 

[Docket  No.  M0630222-6103-02;  LD. 
0116960] 
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Saa  Turtia  Consarvatlon;  Ravislons  to 
Saa  Turtia  Conaarvatlon 
Raquiramants;  Raatrictiona  to  Shrimp 
Trawting  Activitiaa;  Haarlnga 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  hearings;  request 

for  comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  protecting  sea  turtles  to 
eiihance  their  effectiveness  in  reducing 
sea  tuj-tle  mortality  resulting  from 
shrimp  trawling  in  the  Atlantic  and  Gulf 
Areas  in  the  southeastern  United  States. 
Proposed  amendments  to  strengthen  the 
sea  turtle  conservation  measures  are: 
Removal  of  the  approval  of  the  use  of  all 
soft  turtle  excluder  devices  (TEDs) 
effective  December  31.  1996;  requiring 
by  December  31. 1996.  the  use  of  NMFS- 
approved  hard  TEDs  in  try  nets  with  a 
headrope  length  greater  than  12  ft  (3.6 
m]  or  a  footrope  length  greater  than  15 
ft  (4.6  m);  establishing  Shrimp  Fishery 
Sea  Turtle  Conservation  Areas 
(SFSTCAs)  in  the  northwestern  Gulf  of 
Mexico  consisting  of  the  offshore  waters 
out  to  10  nautical  miles  (nm)(18.5  km) 
along  the  coasts  of  Louisiana  and  Texas 
from  the  Mississippi  River  South  Pass 
(west  of  89''08.5'  W.  long.)  to  the  U.S.- 
Mexican border,  and  in  the  Atlantic 
consisting  of  the  Inshore  waters  and 
offshore  waters  out  to  10  nm  (18.5  km) 
along  the  coasts  of  Georgia  and  South 
Carolina  from  the  Georgia-Florida 
border  to  the  North  Carolina-South 
Carolina  border;  and,  within  the 
SFSTCAs.  removing  the  approval  of  all 
soft  TEDs,  imposing  the  new  try  net 
restrictions,  and  prohibiting  the  use  of 
bottom -opening  hard  TEDs.  effective  30 
days  after  publication  of  the  final  rule. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  June  10, 
1996 


ADDRESSES:  Comments  on  this  proposed 
rule  and  requests  for  a  copy  of  the 
environmental  assessment  (EA) 
prepared  for  this  proposed  rule  should 
be  addressed  to  the  Chief.  Endangered 
Species  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz.  813-570-5312.  or 
Therese  A.  Conant,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempi),  leatherback 
[Dermochelys  coriacea),  and  hawksbill 
[Eretmochelys  imbricata)  are  listed  as 
endangered.  Loggerhead  [Caretta 
caretta)  and  green  [Chelonia  mydas) 
turtles  are  listed  as  threatened,  except 
for  breeding  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 

The  incidental  take  and  mortality  of 
sea  turtles  as  a  result  of  shrimp  trawling 
activities  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
seaboard.  Under  the  ESA  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions  set 
forth  at  50  CFR  227.72.  The  incidental 
taking  of  turtles  during  shrimp  trawling 
in  the  Gulf  and  Atlantic  Areas  is 
excepted  bora  the  taking  prohibition  if 
the  conservation  measures  specified  in 
the  sea  tvu^le  conservation  regulations 
(50  CFR  part  227,  subpart  D)  are 
employed.  The  regulations  reqiiire  most 
shrimp  trawlers  operating  in  the  Gulf  of 
Mexico  and  Southeast  U.S.  Atlantic  to 
have  a  NMFS-approved  TED  installed  in 
each  net  rigged  for  fishing,  year  round. 

1994-95  Events 

Beginning  in  April  1994,  coinciding 
with  heavy  nearshore  shrimp  trawling 
activity,  unusually  high  numbers  of 
dead  sea  turtles  stranded  along  the 
coasts  of  Texas,  Louisiana.  Georgia,  and 
northeast  Flonda.  The  strandings 
continued  through  May  and  occurred  in 
highest  numbers  where  shrimping 
activity  was  heaviest.  Texas  waters  were 
closed  to  shrimping  from  May  13 
through  July  7. 1994.  During  that  time, 
Texas  strandings  decreased,  but  again 
increased  when  Texas  waters  reopened. 
In  response,  NMFS  increased 
enforcement  efforts  and  technical 
assistance.  Subsequently,  strandings 
again  decreased.  Finally,  when  NMFS 
resumed  normal  enforcement  efforts, 
high  numbers  of  dead  turtles  again 
stranded  on  northern  Texas  beaches.  As 
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a  result  of  these  strandings.  NMFS 
reinitiated  consultation  on  the  shrimp 
fishery  pursuant  to  section  7  of  the  ESA, 
and  concluded  in  its  November  14, 
1994.  Biological  Opinion  (Opinion)  that 
the  long-term  operation  of  the  shrimp 
fishery,  resulting  in  mortality  of  Kemp's 
ridleys  at  levels  observed  in  1994.  was 
likely  to  jeopardize  the  continued 
existence  of  the  Kemp's  ridley 
population  and  could  prevent  the 
recovery  of  the  loggerhead  population. 
The  major  apparent  cause  of  the  1994 
strandings  was  determined  to  be  the 
improper  use  of  TEDs  by  shrimpers  in 
the  Gulf  of  Mexico.  Other  causes 
identified  were:  (1)  Certification  of  TEDs 
that  are  ineffective  or  incompatible  with 
net  types;  and  (2)  intensive  "pulse" 
fishing  in  areas  of  high  sea  turtle 
abundance  during  the  spring  and 
summer  of  1994.  The  simultaneous 
occurrence  of  intensive  fishing  effort 
and  Kemp's  ridley  sea  turtles  may  have 
led  to  the  repeated  submergence  of 
individual  turtles  in  short  time  periods, 
which  may  have  contributed  to  the  high 
level  of  mortality. 

The  Opinion  contained  a  reasonable 
and  prudent  alternative  and  Incidental 
Take  Statement  that  required  NMFS  to 
develop  and  implement  a  Shrimp 
Fishery  Emergency  Response  Plan  (ERP) 
to  respond  to  future  stranding  events 
and  to  ensure  compliance  with  sea 
turtle  conservation  measures.  As  a 
general  statement  of  policy,  the  ERP 
provided  for  elevated  enforcement  of 
TED  regulations  in  two  areas:  The 
Atlantic  Interim  Special  Management 
Area,  which  included  shrimp  fishery 
statistical  Zones  30  and  31  (northeast 
Florida  and  Georgia);  and  the  Northern 
Gulf  Interim  Special  Management  Area, 
which  included  statistical  Zones  13 
through  20  (Louisiana  and  Texas  from 
the  Mississippi  River  to  North  Padre 
Island).  The  ERP  also  identified 
stranding  levels  comprising  the 
incidental  take  level  required  with  the 
Opinion,  and  identified  management 
measures  to  be  implemented  in  the 
event  of  elevated  strandings  or  observed 
noncompliance  with  the  regulations.  A 
detailed  discussion  of  the  ^(P  was  first 
published  in  a  notice  of  availability  (60 
FR  19885.  April  21. 1995)  and  again 
when  it  was  revised  (60  FR  52121. 
October  5, 1995).  and  is  not  repeated 
here. 

With  the  onset  of  nearshore  shrimping 
in  Texas  in  April  1995  and  in  Georgia 
in  June  1995.  sea  turtle  strandings  again 
climbed  to  high  levels.  Temporary 
requirements  to  reduce  sea  turtle 
mortality  were  placed  on  shrimp 
trawling  in  nearshore  waters  along  two 
sections  of  the  Texas  and  Louisiana 
coast  on  April  30. 1995  (60  FR  21741, 


May  3, 1995).  and  on  the  Georgia  coast 
on  June  21. 1995  (60  FR  32121,  June  20, 
1995).  The  30-day  requirements 
included  the  prohibition  of  soft  TEDs 
and  bottom-opening  hard  TEDs. 
prohibition  of  the  use  of  a  webbing  flap 
completely  covering  the  escape  opening 
on  a  TED,  and  prohibition  of  large  try 
nets  (over  12  ft  (3.6  m)  headrope  length) 
without  a  NMFS-approved  itb 
installed.  Compliance  with  the 
regulatory  requirements  was  observed  to 
be  high,  and  turtle  strandings  decreased 
after  restrictions  were  implemented  in 
both  the  Gulf  and  Atlantic.  A  detailed 
discussion  of  those  restrictions,  and 
reasons  therefor,  is  provided  in  the 
preamble  to  those  rules  and  is  not 
repeated  here. 

Every  year,  offshore  waters  along 
Texas  boundaries  are  closed  to  shrimp 
fishing  out  to  200  nm  (370.6  km)  for  6 
to  8  weeks  in  the  late  spring  and  early 
summer.  The  Texas  closure  is 
coordinated  each  year  by  State  and 
Federal  fishery  managers  to  allow 
shrimp  to  grow  to  more  valuable  sizes 
and  increase  profits  in  the  fishery.  The 
exact  dates  of  the  closing  and  reopening 
is  set  by  the  State  of  Texas,  which 
monitors  shrimp  sizes  and  distributions 
to  determine  the  optimum  time  to  open 
the  fishery.  Generally,  the  closure 
begins  aroimd  May  15  and  ends  around 
July  7.  In  1995,  the  waters  off  Texas 
were  closed  to  shrimp  fishing  from  May 
15  to  July  15.  The  closure  period  is 
usually  marked  by  low  levels  of  sea 
turtle  strandings,  and  is  followed  by 
very  large  increases  in  strandings  when 
waters  reopen  to  shrimping,  with  many 
shrimpers  fi-om  Texas  and  other  states 
participating.  For  example,  during  the 
period  between  1990-94.  stranding  data 
suggest  an  8-1/2  fold  increase  in  sea 
turtle  strandings  in  Texas  between  the 
reopening  of  the  waters  off  Texas  to 
shrimping  and  the  period  of  the  closure. 
A  detailed  discussion  of  the  strandings 
and  events  is  provided  in  the  preamble 
of  a  proposed  rule  to  temporarily 
implement  additional  restrictions  on 
shrimp  trawlers  (60  FR  31696,  June  16. 
1995)  and  is  not  repeated  here. 

Although  a  repeat  of  the  1994 
stranding  levels  had  been  possible, 
NMFS  did  not  take  restrictive  actions 
before  Texas  waters  reopened  in  1995  to 
attempt  to  reduce  strandings,  because  of 
several  factors:  (1)  NMFS  gear  experts 
observed  that  the  deployment  of  high- 
quality,  properly  installed  TEDs  in  the 
Texas  shrimp  trawl  fleet  was  greatly 
improved  over  1994;  (2)  enforcement 
reports  and  contacts  with  shrimp 
industry  participants  indicated  that  a 
large  proportion  of  shrimpers  would 
voluntarily  use  NMFS's  preferred  gear 
for  turtle  escapement  (top-opening  hard 


TEDs);  and  (3)  the  1995  reopening  did 
not  occur  until  July  15.  the  latest  date 
in  recent  years.  Pre-opening  surveys 
conducted  by  Texas  indicated  that 
shrimp  off  Texas  were  abundant  but 
widely  distributed  and  shrimp  trawl 
effort  would,  therefore,  not  likely  be 
concentrated  in  small  areas.  Thus,  the 
proposed  rule  was  withdrawn  (60  FR 
43106.  August  18.  1995). 

The  1995  Texas  opening  produced  the 
expected  heavy  level  of  shrimping  effort 
but  significantly  fewer  strandings  than 
were  documented  in  the  week  following 
the  opening  in  1994;  18  strandings  were 
ref>orted  in  1995  compared  with  49  in 
1994.  However,  in  those  areas  where 
strandings  were  high,  law  enforcement 
information  revealed  differing  levels  of 
cooperation  with  NMFS'  request  to  use 
top-opening  hard  TEDs.  The  United 
States  Coast  Guard  (USCG)  District  Eight 
Office  of  Law  Enforcement  summarized 
boarding  information  for  NMFS  and 
reported  that  soft  TED  use  was  much 
more  common  in  those  NMFS  shrimp 
fishery  statistical  zones  where 
strandings  were  highest.  In  Zones  19 
and  20,  soft  TEDs  were  seen  on  20  and 
34.3  percent,  respectively,  of  the  shrimp 
trawlers  boarded,  while  in  Zones  17.  18. 
and  21,  soft  TEDs  were  in  use  on  only 
0.0,  1.6,  and  9.7  percent,  respectively,  of 
the  trawlers  boarded.  Aerial  surveys  of 
shrimping  effort  following  the  Texas 
opening  conducted  by  LGL  Ecological 
Researdi  Associates  showed  that 
shrimping  effort  in  close  proximity  to 
the  beach,  i.e..  within  1  mile  (1.6  km), 
was  highest  in  Zones  19  and  20.  where 
strandings  were  also  highest.  The  low 
nearshore  effort  in  Zones  18  and  21, 
along  with  the  insignificant  use  of  soft 
TEDs  (as  mentioned  previously),  was 
likely  a  contributor  to  the  low  turtle 
strandings  in  those  zones  upon 
reopening. 

Temporary  requirements  were 
imposed  in  coastal  waters  along  Georgia 
and  the  southern  portion  of  South 
Carolina  on  August  11.  1995  (60  FR 
42809,  August  17. 1995).  In  the 
temporary  requirements.  NMFS  allowed 
the  use  of  bottom-opening  hard  grid 
TEDs  while  prohibiting  the  use  of  soft 
TEDs  and  larger  try  nets  without  hard 
TEDs  due  to  comments  received 
objecting  to  the  imposition  of  multiple 
gear  restrictions  in  previous  actions. 
The  commenters  stated  that  the  relative 
contribution  of  soft  TEDs  and  bottom- 
opening  hard  TEDs  to  sea  turtle 
strandings  could  not  be  distinguished 
and  that  use  of  bottom-opening  hard 
TEDs  should  be  allowed  toiietermine 
their  effectiveness. 

In  an  unrelated  action,  a  Federal 
District  Court  imposed  temporary 
requirements  upon  shrimpers  in  a 
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portion  of  the  Gulf  as  a  result  of  a 
motion  for  temporary  injunctive  relief 
filed  by  plaintiffs  in  Center  for  Marine 
Conservation  v.  Brown.  No.  G-94-660 
(S.D.  Tx.  Aug.  1.  1995).  NMFS 
published  a  rule  (60  FR  44780.  August 
24,  1995)  that  mirrored  these 
restrictions,  imposed  along  the  entire 
Texas  coast  and  the  western  portion  of 
Louisiana  effective  on  August  3,  1995.  A 
description  of  the  ruling,  restriciions, 
and  reasons  therefor,  is  provided  in  the 
preamble  to  the  rule  and  is  not  repeated 
here.  However,  the  restrictions  imposed 
in  both  the  Gulf  and  Atlantic  areas  were 
similar  in  that  soft  TEDs  were 
prohibited  while  bottom-opening  hard 
grid  TEDs  were  allowed. 

Strandings  in  Texas  and  South 
Carolina  were  generally  low  while  the 
rules  prohibiting  soft  TEDs  were  in 
effect.  In  Georgia,  however,  strandings 
were  elevated,  with  27  sea  turtles 
stranding  on  Georgia  offshore  beaches 
over  the  4-week  period  from  August  13. 
1995  to  September  9,  1995.  This 
difference  in  effectiveness  of  the  two 
rules  in  the  two  areas  may  be 
attributable  to  the  preference  of  Texas 
shrimpers  for  top-opening  TEDs, 
whereas  Georgia  shrimpers  generally 
prefer  bottom-opening  hard  TEDs. 

Advance  Notice  of  Pi-oposed 
Rulemaking  and  the  Texas  Shrimp 
Association  Petition  for  Rulemaking 

On  September  13,  1995  (60  FR  47544). 
NMFS  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANFR).  which 
announced  that  it  was  considering 
proposing  regulations  that  would 
identify  special  sea  turtle  management 
areas  in  the  southeastern  Atlantic  and 
Gulf  of  Mexico  and  impose  additional 
conservation  measures  to  protect  sea 
turtles  in  those  areas.  The  ANPR  was  in 
response  to  the  need  for  such  measures 
identified  in  NMFS'  biological  opinions 
on  shrimp  trawling,  as  well  as  the  1995 
stranding  and  regulatory  events  and 
additional  information  regarding  the 
need  to  more  effectively  protect  sea 
turtles  from  incidental  capture  and 
mortality  in  the  shrimp  trawl  fishery.  At 
the  same  time.  NMFS  also  announced 
receipt  of  a  petition  for  rulemaking  from 
the  Texas  Shrimp  Association  (TSA)  to 
revise  the  current  sea  turtle 
conservation  requirements  for  the 
shrimp  trawl  fishery  in  the  southeastern 
United  States.  The  petition  was  ba.sed 
on  a  report:  "Sea  Turtle  and  Shrimp 
Fishery  Interactions — Is  a  New 
Management  Strategy  Needed.'" 
prepared  by  LGL  Ecological  Research 
Associates.  Inc.,  for  TSA  (LGL  Report). 
NMFS  solicited  public  comment  on  the 
LGL  Report  and  information  on  sea 
turtles  and  shrimp  trawling  and  the 


need  for  identification  of  certain  areas 
in  the  southeastern  United  States  that 
require  special  management  measures, 
and  what  those  measures  should  be. 

Conunents  on  the  ANPR  and  the  TSA 
Petition  for  Rulemaking 

NMFS  received  over  900  responses  to 
the  request  for  comments  on  the  ANPR 
and  the  petition  for  rulemaking  based 
on  the  LGL  Report  (60  FR  47544. 
September  13.  1995).  NMFS  has 
reviewed  all  comments  received. 
Comments  are  grouped  according  to 
general  subject  matter,  and  references 
are  made  only  to  some  oiganizations  or 
associations,  and  not  to  all  of  the  groups 
or  private  individuals  who  may  have 
made  similar  comments. 

Soft  TEDs 

Comment  1:  Shrimp  industry 
associations,  environmental 
organizations  and  a  state  agency  support 
prohibiting  the  use  of  soft  TEDs.  These 
commenters  cite  problems  with  soft 
TED  efficiency  in  excluding  turtles  and 
the  inability  to  enforce  proper 
installation  and  use  of  soft  TEDs. 
However,  many  industry  representatives 
supported  the  LGL  Report,  which  does 
not  specify  prohibiting  soft  TEDs. 
Several  other  industry  groups  stated 
that,  since  soft  TEDs  are  certified  to 
exclude  97  percent  of  the  turtles 
encountered  and  TED  compliance  has 
approached  100  percent,  soft  TEDs 
should  be  allowed  and  that  shrimpers 
should  be  educated  on  correct 
installation  to  improve  soft  TED 
effectiveness. 

Response:  NMFS  agrees  that 
documented  TED  compliance  has 
generally  been  excellent,  NMFS  also 
recognizes  that  some  soft  TEDs  have 
performed  well  in  certification  trials 
and  are  currently  approved  for  use. 
However,  even  though  soft  TEDs  must 
be  constructed  exactly  to  the 
specifications  in  the  regulations,  soft 
TEDs  are  more  difficult  than  hard  TEDs 
to  construct  and  install  properly  to 
achieve  proper  turtle  exclusion.  Soft 
TEDs  are  frequently  installed  incorrectly 
and  are  installed  in  certain  types  of 
trawl  nets  that  can  cause  the  soft  TEDs 
to  pocket  or  bag  and,  thus,  entangle  sea 
turtles.  Consequently,  soft  TEDs  that 
may  release  turtles  under  controlled, 
pristine  conditions,  such  as  the 
certification  trials,  might  not  release 
turtles  in  actual  open-water  use.  Hard 
TEDs  by  comparison  are  less  subject  to 
variability,  and  therefore  are  more 
consistent  in  their  effectiveness  at  turtle 
exclusion.  For  further  detail  see  the 
discussion  below,  under  the  heading 
"Eliminate  Soft  TEDs  as  Approved 
TEDs." 


Recent  stranding  data  also  indicate 
that  soft  TEDs  are  entangling  sea  turtles. 
Analysis  of  strandings  and  compliance 
rates  following  the  )uly  15, 1995. 
opening  of  Texas  offshore  waters  to 
shrimping  indicates  that  strandings 
were  highest  in  areas  where  the  use  of 
soft  TEDs  was  prevalent.  Although  other 
factors,  particularly  the  distribution  of 
shrimping  effort,  may  have  contributed 
to  the  observed  stranding  patterns  in 
Texas,  the  data  suggest  that  prohibiting 
the  use  of  soft  TEDs  would  provide 
more  effective  protection  for  sea  turtles. 

NMFS  also  agrees  that  enforcement  of 
requirements  for  soft  TEDs  is  highly 
problematic.  Thorough  inspection  of  a 
soft  TED  on  board  a  shrimp  trawler  at 
sea  is  virtually  impossible.  The 
insf>ection  of  large  areas  of  soft  TED 
webbing  inside  a  wet.  heavy,  slack  trawl 
filled  with  debris  and  bycatch  in  the 
confined  area  of  a  trawler's  aft  deck  is 
difficult,  and  it  requires  a  great  deal  of 
time  to  examine  the  panel  completely  to 
determine  whether  it  is  properly 
attached,  meets  regulatory 
specifications,  and  is  free  of  holes.  Even 
then,  it  is  impossible  for  an  enforcement 
officer  to  determine  whether  the  soft 
TED  will  achieve  a  proper  shape  during 
actual  use.  Also,  the  long  time  spent 
inspecting  a  soft  TED  can  represent 
significant  lost  fishing  time  for  the 
shrimper. 

Furthermore,  because  of  the  inherent 
complications  and  difficulties  in 
installing  soft  TEDs,  they  can  be 
improperly  installed  even  before  they 
are  used.  This  may  be  due  to 
misunderstandings  regarding  what 
constitutes  a  legal  soft  TED,  Recently, 
the  USCG  training  center  in  New 
Orleans  ordered  trawl  nets  with  three 
types  of  soft  TEDs  from  a  major  soft  TED 
manufacturer  to  use  in  USCG  training 
sessions.  Upon  receipt,  the  USCG  and 
NMFS  determined  that  none  of  the  soft 
TEDS  met  the  specifications  set  forth  in 
the  regulations. 

In  summary,  NMFS  has  observed  that 
soft  TEDs  are  difficult  to  manufacture 
and  install  properly  and  that,  even  if 
installed  properly,  they  stretch,  bag  and 
pocket  with  use,  and  thus  entangle 
turtles.  Accordingly,  NMFS  proposes  to 
remove  its  approval  of  the  use  of  soft 
TEDs  in  order  to  help  alleviate 
shrimping-related  mortality  of  sea 
turtles. 

Comment  2:  The  South  Carolina 
Department  of  Natural  Resources 
(SCDNR)  provided  comments 
advocating  the  elimination  of  soft  TEDs 
on  the  basis  of  the  same  problems  cited 
in  the  response  to  Comment  1 ,  but  also 
stated  that  some  South  Carolina 
shrimpers  prefer  to  use  soft  TEDs  in  the 
fall  beicause  of  their  ability  to  reduce 


Federal  Register  /  Vol.  61,  No.  80  /  Wednesday,  April  24.  1996  /  Proposed  Rules  18105 


menhaden  bycatch.  The  commenter 
recommended  allowing  the  use  of  soft 
TEDs  in  the  fall,  but  prohibiting  their 
use  during  the  rest  of  the  year. 

Response:  NMFS  recognizes  that 
TEDs  offer  shrimpers  various  benefits, 
including  the  reduction  of  fish  bycatch. 
The  primary  purpose  of  TEDs,  however, 
is  the  exclusion  of  sea  turtles 
incidentally  captured  in  trawls.  For  the 
reasons  already  discussed,  NMFS  does 
not  believe  that  soft  TEDs  in  commercial 
use  are  sufficiently  effective  at  turtle 
exclusion.  Encouraging  shrimpers  to 
remove  and  re-install  soft  TEDs  in  their 
nets  in  different  seasons  would  likely 
increase  the  potential  for  improper  soft 
TED  installations.  There  are  other 
bycatch  reduction  devices,  specifically 
created  to  eliminate  finfish  bycatch,  that 
are  compatible  with  hard  TED  designs. 

Try  Nets 

Comment  3:  Several  commenters  from 
the  shrimp  industry  stated  that  TEDs  do 
not  exist  for  try  nets  and  that  most 
industry  participants  use  15-18  ft  (4.6  - 
5.5  m)  headrope  try  nets.  One  state 
agency  recommended  limiting  the  size 
of  legal  try  nets  to  16  ft  (4.9  m)  in 
footrope  length  to  be  consistent  with 
proposals  from  the  South  Atlantic 
Fishery  Management  Council  on  the  use 
of  bycatch  reduction  devices  in  try  nets. 
Commenters  from  the  environmental 
community  recommended  TEDs  in  try 
nets  greater  than  12  ft  (3.6  m)  headrope 
and  one  group  recommended  that  all  try 
nets  be  required  to  have  TEDs, 

Response:  Although  try  nets  20  feet  or 
less  in  headrope  length  have  been 
exempted  from  the  TED  requirements 
because  they  are  only  intended  for  use 
in  brief  sanpling  tows  not  likely  to 
result  in  turtle  mortality,  NMFS  has 
documented  that  turtles  are  caught  in 
try  nets,  and  either  through  repeated 
captures  or  long  tows,  try  nets 
contribute  to  the  mortality  of  sea  turtles. 
Takes  of  sea  turtles  in  try  nets, 
including  two  deaths,  have  been 
documented  by  NMFS,  and  anecdotal 
accounts  suggest  multiple  sea  turtle 
captures  in  try  nets  are  occurring  in 
Georgia  waters.  Law  enforcement 
personnel  stated  that  a  fisherman 
reported  that  another  individual  caught 
25  sea  turtles  in  a  try  net  with  a 
headrope  length  of  20  ft  (6.1  m)  in  2 
days  of  fishing.  For  further  detail  see  the 
discussion  below,  under  the  heading 
"Reduce  the  Size  of  Try  Nets  that  are 
Exempt  from  TED  Use." 

NMFS  is  proposing  to  require  the 
installation  of  NMFS-approved  TEDs  in 
try  nets  with  a  headrope  length  greater 
than  12  ft  (3.6  m).  NMFS  proposes  a  15 
ft  (4.5  m)  footrope  length  cut-off  as  the 
appropriate  corresponding  dimension 


for  a  12  ft  (3.6  m)  headrope  length  net. 
Phone  interviews  with  net  shops  in  the 
northern  Gulf  of  Mexico  suggested  that 
try  nets  of  this  size  were  readily 
available.  Try  nets  of  this  size  have  only 
a  small  tail  bag  to  accumulate  shrimp 
catch,  and  there  would  be  little 
incentive  to  use  it  longer  than  necessary 
to  monitor  shrimp  catch  rates.  NMFS 
believes  that  a  try  net  of  this  size  is  less 
likely  to  capture  a  sea  turtle  and  would 
unlikely  to  be  fished  long  enough  to  kill 
a  turtle  if  it  were  captured.  This  size  net. 
however,  would  still  be  large  enough  for 
shrimpers  to  monitor  shrimp  catch 
rates.  NMFS  also  believes  that  a  NMFS- 
approved  TED  can  and  should  be 
installed  in  the  larger  try  nets  should 
shrimpers  elect  to  monitor  their  catch 
rate  with  larger  net  sizes. 

Shortened  Webbing  Flaps  over  TED 
Escape  Openings 

Comment  4:  Shrimpers  objected  to  the 
requirement  to  shorten  webbing  flaps 
over  TED  escape  openings  implemented 
by  emergency  restrictions  in  1995,  citing 
excessive  shrimp  loss.  Other 
commenters  stated  that  shortened 
webbing  flaps  should  be  required  at  all 
places  and  times,  or  in  response  to  high 
levels  of  sea  turtle  strandings.  SCDNR 
commented  that  requiring  shortened 
webbing  flaps  would  cause  concern 
among  shrimpers  because  of  the 
perceived  loss  of  large  amounts  of 
shrimp,  but  suggested  that  shortened 
fiaps  be  required  only  on  bottom- 
opening  TEDs,  if  necessary. 

Response:  NMFS  recognizes  that 
many  shrimpers  are  extremely 
concerned  over  shrimp  loss  through 
TEDs  with  shortened  flaps,  and  some 
shrimpers  may  have  experienced  real 
shrimp  losses  due  to  shortened  flaps 
under  the  temporary  restrictions. 
Properly  installed  webbing  flaps  do  not 
hinder  turtle  release,  although  TEDs 
with  shortened  flaps  appear  to  al low- 
turtles  to  escape  more  quickly.  NMFS 
required  shortened  webbing  flaps  in 
response  to  stranding  events  where 
heavy  shrimp  trawling  effort  was 
present  and  non-compliance  (i.e., 
sewing  down  full-length  webbing  flaps) 
may  contributed  to  strandings.  While 
shortened  flaps  would  make  it  more 
difficult  to  sew  closed  the  escape 
opening  of  a  TED,  instances  of  egregious 
non-compliance  were  not  frequent. 
Consequently,  NMFS  does  not  believe 
that  the  TED  regulations  should  be 
changed  to  require  shortened  webbing 
flaps  on  top-  or  bottom-opening  hard 
TEDs.  With  bottom-opening  TEDs, 
webbing  flaps  may  be  held  shut  if  the 
TED  rides  on  the  bottom  due  to 
insufficient  flotation  or  heavy  loading  of 
the  cod  end.  but  turtle  escape  would 


still  be  impossible  with  a  shortened  flap 
if  the  escape  opening  were  blocked  by 
the  sea  bottom. 

Accelerator  Funnels 

Comment  5:  SCDNR  suggested  that 
turtles  could  become  entangled  in 
accelerator  funnels,  which  are  allowable 
modifications  to  hard  TEDs. 

Response:  NMFS  has  conducted 
exhaustive  research  of  TEDs  equipped 
with  accelerator  funnels  and  has  not 
documented  any  turtle  entanglements 
associated  with  their  use  in  any 
certification  testing  or  trials.  The 
required  dimensions  fw  accelerator 
funnels  are  even  larger  than  the  required 
dimensions  for  hard  TED  escape 
openings.  Furthermore.  NMFS  believes 
that  accelerator  funnels  enhance  shrimp 
retention  and  are  a  valuable  option  for 
shrimpers.  NMFS  does  not  intend  to 
propose  prohibiting  the  use  of 
accelerator  funnels  with  hard  TEDs. 
unless  other  information  becomes 
available  that  indicates  that  accelerator 
funnels  are  problematic. 

The  LGL  Report 

Almost  all  commenters  provided 
comments  regarding  the  management 
plan  in  the  L-GL  Report.  Most  indicated 
general  support,  but  many  others 
rejected  the  management  proposal  in  the 
LGL  Report  and  its  analytical  basis, 
either  in  part  or  completely. 

Comment  6:  Numerous  commenters 
asserted  that  the  LGL  Report 
represented  the  best  available 
information  on  shrimp  trawling-sea 
turtle  interactions  in  the  Gulf  of  Mexico 
and  should  therefore  be  implemented 

Response:  NMFS  has  considered  and 
incorporated  all  new  information  from 
the  LGL  Report  and  other  sources  in  its 
analysis  and  biological  opinions  on  the 
shrimp  trawling-sea  turtle  interaction 
problem.  The  LGL  report,  however,  does 
not  contain  any  novel  research  data; 
rather,  it  reanalyzes  previously  collected 
data.  NMFS  agrees  with  some  of  the 
conclusions  of  the  LGL  Report, 
particularly  that  nearshore  shrimp 
trawling  is  asso<:iated  with  sea  turtle 
mortality  and  strandings.  NMFS  reached 
this  same  conclusion  in  its  November 
14, 1994,  Biological  Opinion 

Comment  7:  A  large  number  of 
commenters  from  within  the  shrimp 
industry  indicated  that  they  did  noi 
support  the  large  area  closures 
mandated  in  the  LGL  Report  when  Sf a 
turtle  strandings  rise.  These  commenters 
stated  that  shrimp  fisher>  manatiement 
needs  greater  stability,  and  areas  where 
capture  of  turtles  is  most  likely  should 
be  subject  lo  permanent,  special 
regulations,  but  not  closures  Other 
members  of  the  shnmp  trawling 
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industry  commented  that  closures 
should  not  be  considered  until  other 
alternatives  have  been  examined.  Still 
other  comments  from  vxithin  the  shrimp 
industry  supported  closures  that  also 
shut  down  operation  of  other  activities, 
such  as  oil  and  gas  exploration,  oil  rig 
removal,  boating,  and  other  commercial 
and  recreational  Rsheries. 

Response:  NMFS  does  not  consider 
closures  of  the  shrimp  fishery  to  be  an 
acceptable  management  measure  to 
protect  sea  turtles,  accept  as  a  measure 
of  last  resort,  only  to  be  considered  in 
the  most  extreme  situation,  when  other 
alternatives  are  ineffective.  No  shrimp 
fishery  closures  have  been  implemented 
by  NfMFS  to  protect  sea  turtles,  as  NMFS 
has  sought  to  implement  sea  turtle 
conservation  measures  that  would  allow 
shrimp  fishing  to  continue  while 
providing  adequate  protection  for  sea 
turtles. 

NMFS  believes  that  closures  that 
include  other,  unrelated  activities,  are 
inappropriate  when  the  other  activities 
are  not  implicated  as  significant  causes 
of  turtle  strandings.  However,  NMFS 
does  review  other  Federal  activities  and 
applies  necessary,  activity-specific 
restrictions  to  protect  sea  turtles  through 
the  section  7  process  of  the  ESA.  As  a 
result  of  section  7  consultations. 
seasonal  restrictions  are  imposed  on 
hopper  dredging  activities  in  the 
Atlantic,  and  observers  are  required  for 
dredging  and  explosive  rig  removals  in 
the  Gulf  of  Mexico.  When  listed  species 
takes  are  anticipated,  incremental 
modifications  to  activities  are  required. 
Through  the  section  7  process  and 
through  research  conducted  or  funded 
by  NMFS.  NMFS  is  continually  striving 
to  identify  and  reduce  other  non- 
shrimp-trawling  sources  ot  sea  turtle 
mortality 

Comment  8:  Several  environmental 
organizations,  numerous  private 
individuals,  and  the  Department  of  the 
Interior  s  Office  of  the  Se<  retary 
objected  to  the  LGL  Report's  proposal 
that  TED  requirements  be  eliminated 
beyond  10  kin  offshore  ui  the  Gulf  of 
Mexico.  Some  stated  reasons  included: 
(1)  The  LGL  Report  fails  to  consider 
impacts  on  sea  turtle  species  other  than 
the  Kemps  ridley:  (2)  Even  though 
turtle  catch  rates  in  deep  water  may  be 
lower  than  nearshore,  shrimpers  do 
catch  turtles  offshore;  (3)  Turtles  caught 
in  offshore  waters  are  more  likely  to  be 
large  adults,  which  are  more  valuable  to 
populations  by  virtue  of  their 
reproductive  status;  and  (4)  Trawl  times 
in  deep  water  are  much  longer  than  in 
nearshore  waters,  and  mortality  rates  are 
likely  much  higher  for  captured  turtles 
Commenters  from  the  shrimp  industry 
stated  that  fishing  should  l)e  allowed 


when  and  where  turtles  are  not 
abundant  without  exp>ensive  and 
unnecessary  restrictions. 

Rc.-<P'>n>t.  .N'MFS  agreeti  ihal  <he  LGL 
Report  did  not  fully  consider  and 
discuss  the  impact  of  offshore  shrimp 
trawling  on  sea  turtles  or  biologically 
justify  removing  the  TED  requirements 
for  shrimp  trawlers  beyond  10  km  from 
shore.  The  LGL  Report  focused  largely 
on  the  lack  of  correlation  between  deep- 
water  traw  ling  and  sea  turtle  strandings 
as  indication  that  no  interaction  was 
occurring.  Numerous  sources  of  data 
indicate  that  sea  turtles  are  present  in 
offshore  waters  and  are  captured  and 
killed  by  shrimp  trawling,  but  the 
carcasses  of  those  sea  turtles  would  be 
highly  unlikely  to  float  far  enough  to 
be<;ome  stranded  and  thereby  be 
counted  by  the  stranding  network. 
Instead,  such  mortality  would  likely  go 
undetected.  The  LGL  Report  estimated 
that  4.653  sea  turtles  per  year  would  be 
captured  in  shrimp  trawls  in  offshore 
waters  with  no  means  of  escape.  NMFS 
has  not  verified  this  estimate,  but 
believes  that  such  a  high  level  of  take 
and  subsequent  mortality  is  not 
acceptable  when  reasonable  measures  to 
reduce  the  level  of  lethal  take  exist  and 
are  already  in  place. 

Comment  9:  Commenters  from  the 
fishing  industry  and  the  conservation 
community  called  for  peer  review  of  the 
Shrimp  Fisherv  Emergencv  Response 
Plan  (ERP)  (fiOFR  19885.  .April  21.  1995: 
60  FR  52121,  October  5.  1995).  the 
Opinion,  and  the  LGL  Report. 

Response:  The  Opinion  itself  required 
NMFS  to  assemble  a  team  of  population 
biologists,  sea  turtle  scientists,  and  life 
history  specialists  (the  Expert  Working 
Group)  to  compile  and  examine 
information  on  the  status  of  sea  turtle 
species  The  Expert  Working  Group, 
including  scientists  from  government 
and  academia  as  well  as  scientists 
selec;ted  by  the  shrimp  industry  and 
i:onservation  community,  has  been 
convened  to  analyze  Kemp's  ridley  and 
loggerhead  sea  turtle  population  status 
and  dynamics.  Their  findings  will  be 
used  to  reexamine  the  basis  for  and  the 
conclusions  of  the  ERP.  the  Opinion, 
and  the  LGL  Report. 

Special  Sea  Turtle  Management  Areas 

Comment  10:  Numerous  suggestions 
for  different  sea  turtle  special 
management  areas  were  received.  One 
industry  association  supported  the  area 
identified  in  the  LGL  Report  (i.e. 
inshore  and  offshore  waters  of  the  Gulf 
of  Mexico  out  to  10  km  from  shore, 
except  for  areas  off  of  Sabine  Pass  and 
the  Tortugas  where  the  zone  would 
extend  to  18  km),  but  recommended  that 
further  analysis  be  conducted  to 


detemiine  whether  other  areas  should 
be  added  or  removed  from  the  proposed 
sea  turtle  conservation  zone.  A  sea  turtle 
conservation  organization 
recommended  a  "turtle  safe  migratory 
swimway"  in  the  Gulf  of  Mexico  from 
shore  out  to  15  fathoms  depth.  Two 
environmental  organizations  proposed 
an  area  which  would  include  Statistical 
Zone  18  and  half  of  Zones  17  and  19, 
from  shore  out  to  15  fathoms  depth. 
Another  conservation  group 
recommended  the  interim  special 
management  areas  identified  in  the  ERP 
be  retained  and  expanded  to  include 
inshore  and  offshore  waters  out  to  10 
nm  (18.4  km)  in  Statistical  Zones  12-21, 
Zones  30-31.  Zone  5  on  the  west  coast 
of  Florida,  and  Zones  27-28  on  the  east 
coast  of  Florida — with  consideration 
given  to  including  South  Carolina 
because  of  high  strandings  in  1995. 
Smaller  areas  of  special  protection  were 
proposed  by  an  individual  and  by 
SCDNR  for  the  areas  immediately 
offshore  of  Sea  Rim  State  Park.  TX  and 
Cape  Island,  SC  to  protect  juvenile 
Kemp's  ridleys  and  nesting  female 
loggerheads. 

Response:  At  this  time,  NMFS  does 
not  believe  that  Gulf  of  Mexico  waters 
east  of  the  Mississippi  River  South  Pass 
need  to  be  included  in  a  sea  turtle 
conservation  area  that  addresses  turtle 
mortality  resulting  from  shrimp 
trawling. 

Most  of  the  recommended  special 
conservation  areas  focused  on 
protecting  Kemp's  ridley  sea  turtles  in 
the  nearshore  waters  of  the  Gulf  of 
Mexico.  NMFS  agrees  with  the  critical 
importance  of  this  area  in  terms  of  its 
habitat  value  for  juvenile  Kemp's  ridley 
turtles  and  the  interaction  of  such 
turtles  with  shrimp  trawl  activities.  At 
this  time,  NMFS  does  not  believi 
however,  that  all  nearshore  waters  of  the 
Gulf  of  Mexico  need  to  be  included  in 
special  conservation  areas  for  shrimp 
fishery  management.  The  nearshore 
waters  of  the  eastern  Gulf  do  provide 
important  Kemp's  ridley  habitat,  but 
there  is  little  evidence  of  a  shrimp  trawl 
interaction  problem  there.  The  eastern 
Gulf  shrimp  fishery  behaves  quite 
differently  and  is  subject  to  different 
state  restrictions  than  the  western  Gulf 
fisher\'. 

At  this  time,  NMFS  does  believe  that 
special  conservation  areas  are  necessary 
in  the  Atlantic,  too,  although  relatively 
fewer  comments  were  received  to  that 
effect.  Shrimp  trawl-related  sea  turtle 
strandings  have  remained  a  perennial 
problem  in  Georgia.  South  Carolina,  and 
northeast  Florida.  In  the  Atlantic,  sea 
turtle  habitat  and  shrimping  grounds 
overlap  in  a  much  more  restricted  area 
than  m  the  Gulf,  and  the  relatively 
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fewer  shrimp  trawlers  in  the  Atlantic 
have  the  potential  to  impact  sea  turtles 
heavily  there.  NMFS  agrees  with  the 
comment  that  the  waters  near  the 
important  loggerhead  nesting  beaches  at 
Cape  Romain,  SC.  should  be  included  in 
the  conservation  area.  NMFS  believes 
that  a  shrimp  fishery-sea  turtle 
conservation  area  in  South  Carolina 
should  include  waters  along  the  entire 
coast,  instead  of  just  Zone  32,  in  order 
to  include  waters  off  Cape  Island. 
Further,  inshore  waters  of  Georgia  and 
South  Carolina  should  be  included  in  a 
special  management  area.  State 
management  of  shrimping  in  South 
Carolina  and  Georgia  already  prohibits 
shrimping  in  almost  all  the  bays  and 
sounds.  The  state  definitions  of  bay  and 
sound  waters  differ,  however,  from 
inshore  waters  defined  by  the  COLREGS 
lines.  During  the  temporary  gear 
restrictions  in  Georgia  and  South 
Carolina,  some  parts  of  the  bays  and 
sounds  that  were  open  to  shrimping 
were  subject  to  different  gear 
requirements,  creating  a  confusing 
situation  and  undermining  sea  turtle 
protection  efforts.  At  this  time,  NMFS 
believes  that  these  small  inshore  areas 
should  be  included  in  an  Atlantic 
conservation  area  to  ensure  uniformity 
of  regulatory  requirements  over  what  is 
essentially  one  fishery. 

NMFS,  at  this  time,  does  not  believe 
that  inshore  waters  should  be  included 
in  special  conservation  areas  in  the  Gulf 
of  Mexico,  on  the  other  hand.  Although 
inshore  waters  do  represent  important 
turtle  habitat  in  the  Gulf,  they  do  not 
appear  to  require  additional 
management  measures  to  address 
shrimp  fishery  interaction  problems.  In 
the  Gulf  of  Mexico,  while  sea  turtle 
interactions  do  occur  in  inshore  waters, 
the  problem  does  not  appear  to  be  as 
severe  as  in  nearshore  waters,  as 
evidenced  by  the  relatively  few  sea 
turtle  strandings  encountered  in  inshore 
waters.  NMFS  does  not  agree  with  the 
assertion  of  the  LGL  Report  that  a 
significant  portion  of  sea  turtle 
strandings  on  offshore  beaches  in  Texas 
is  the  result  of  inshore  shrimp  fishing. 
Inshore  waters  of  the  western  Gulf, 
particularly  Texas  bays,  are  separated 
from  the  open  Gulf  by  barrier  islands 
and  connected  to  the  Gulf  in  only  a  few 
narrow  passes.  The  limited  fishing  areas 
and  resulting  shortened  tow  times  in 
inshore  waters  probably  mitigate 
problems  of  sea  turtle  interactions.  In 
addition,  intensive  pulses  of  fishing 
effort,  which  have  been  a  problem  in 
nearshore  areas,  do  not  generally  occur 
in  inshore  waters.  Shrimp  fishermen  in 
inshore  waters  tend  to  use  only 
restricted,  local  areas  and  normally  do 


not  migrate  en  masse  to  aggregate  in 
limited  areas.  Lastly,  shrimpers  in  Texas 
inshore  waters  are  subject  to  restrictions 
on  hours  fished  and  daily  catch  limits 
and  to  an  effort  hmitation  program  that 
restricts  entry  into  the  fishery  and 
prohibits  new  entrants  with  boats 
greater  than  60  ft  (18.3  m)  in  length. 

Comment  11:  Recommendations  on 
the  measures  to  be  taken  within  special 
management  areas  also  varied  among 
commenters.  Proposed  actions  for 
special  management  areas  included: 
Permanent  closures  of  special  areas  to 
shrimp  trawlers;  closures  of  areas  to 
shrimp  trawlers  until  November  30. 
1996,  to  allow  Kemp's  ridleys  to  recover 
from  the  1994  mortality  levels; 
increased  enforcement  efforts; 
prohibition  of  nighttime  shrimp 
trawling;  gear  restrictions  or  area 
closures  implemented  in  response  to  sea 
turtle  strandings. 

Response:  At  this  time,  NMFS 
believes  that  permanent  closures  of 
large  areas  to  shrimp  trawling  are  not 
necessary  to  achieve  adequate  sea  txirtle 
protection  and  believes  that  the  adverse 
economic  impacts  of  such  actions 
would  be  unjustifiably  extreme.  Small 
area  closures  may  be  more  appropriate 
when  there  is  biological  evidence 
requiring  additional  sea  turtle 
protection  efforts  and  only  when  effects 
from  shrimp  trawling  cannot  be 
mitigated  in  any  other  way.  NMFS 
considers  fishery  closures  to  be  a  last 
resort  response  (see  Comment  7). 
NMFS  agrees  that  effective  and 
concentrated  enforcement  of  TED 
requirements  in  special  management 
areas  is  necessary.  In  1995,  NMFS 
created  and  deployed  a  TED  law 
enforcement  team  that  focused  NMFS 
enforcement  efforts  in  the  interim 
special  management  areas  and  areas 
where  sea  turtle  strandings  or  reported 
non-compliance  were  hi^.  NMFS  and 
the  usee  intend  to  continue  vigorous 
enforcement  of  TED  requirements  in  the 
future  and  the  TED  law  enforcement 
team  will  continue  to  augment  existing 
enforcement  efforts. 

Prohibiting  nighttime  shrimping  is  a 
means  to  reduce  shrimp  trawling  effort 
and  enhance  sea  turtle  protection,  but 
NMFS  does  not  believe  that  it  should  be 
employed  at  this  time.  In  the  Gulf  of 
Mexico,  the  major  fisheries  for  pink  and 
brown  shrimp  are  conducted  mainly  at 
night  in  deeper  waters,  when  the  target 
species  are  active,  and  nighttime 
closures  would  be  incompatible  with 
these  fisheries.  Trawling  for  white 
shrimp,  on  the  other  hand,  is  mainly 
done  during  the  day  in  nearshore 
waters.  Therefore,  where  white  shrimp 
are  the  primary  target  species,  nighttime 
closures  may  be  compatible  with 


operation  of  the  fishery.  Texas,  Georgia, 
and  South  Carolina  already  have 
nighttime  closures  for  management  of 
shrimp  stocks  in  some  nearshore  waters. 
A  specific  proposal  was  received,  which 
recommended  that  NMFS  coordinate 
vnth  the  States  of  Georgia  and  South 
Carolina  to  implement  nighttime 
closures  in  Federal  waters,  conciurent 
with  nighttime  closures  in  State  waters. 
Enforcement  of  closed  areas  would  be 
greatly  enhanced  by  cooperating  Federal 
action.  Coordinated  state-Federal 
closures  may  also  be  a  boon  to  local, 
primarily  daytime  shrimpers,  by 
reducing  the  pressure  to  fish  round  the 
clock.  This  proposal  may  provide 
additional  protection  for  sea  turtles,  and  - 
NMFS  will  investigate  further  whether 
closures  in  Federal  waters  offshore  of 
Georgia  and  South  Carolina  would  be 
consistent  with  State  management  goals 
and  the  interests  of  local  shrimpers. 
NMFS  implemented  special  gear 
restrictions  in  response  to  high 
stranding  levels  several  times  in  1995. 
Emergency  restrictions  on  gear  types 
proved  to  be  dismptive  to  the  shrimp 
industry,  with  some  shrimpers  losing 
time  fishing  while  re-gearing  to  comply 
with  the  new  requirements.  NMFS 
agrees  with  the  comments  (see 
Comment  7)  ♦hat  -/eater  stability  is 
needed  in  shrimp  fishery  management. 
NMFS,  therefore,  believes  that  gear 
types  that  are  known  to  be  problematic 
for  sea  turtles  should  be  restricted 
through  permanent  measures  imposed 
through  the  notice  and  comment 
rulemaking  process,  instead  of  through 
temporary  emergency  actions. 

NMFS  has  reservations  about  using 
sea  turtle  strandings  to  trigger  area 
closures  on  a  long-term  basis. 
Monitoring  strandings  provides  the  best 
available  information  on  levels  and 
sources  of  sea  turtle  mortality  in  a  cost- 
effective  manner.  There  are.  however, 
problems  inherent  in  using  stranding 
information  to  implement  specified 
measures  in  response  to  certain  events. 
Under  the  guidance  of  the  ERP  in  1995, 
NMFS  had  to  quickly  review  all 
available  information  to  determine 
whether  other  natural  or  anthropogenic 
sources  of  mortality  were  significantly 
contributing  to  the  strandings  before 
imposing  restrictions  on  the  local 
shrimp  fishery.  Strandings  represent 
nearshore  mortality.  identif>  the 
problem  after  it  has  begun,  provide 
minimum  indication  of  total  mortalfU'. 
and  are  contingent  upon  local 
environmental  conditions  and  beach 
accessibility.  Permanent  rulemaking, 
improved  industry  communication,  and 
industr\'  cooperation  are  needed  to 
provide  effective,  long-term  protection 
to  sea  turtles  without  relying  on 


18108 


Federal  Register  /  Vol.  61,  No.  80  /  Wednesday,  April  24.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  80  /  Wednesday.  April  24,  1996  /  Proposed  Rules 


18109 


continual  emergency  rulemaking. 
Additionally,  new  indicated  take  levels 
(mathematical  interpretations  of 
historical  stranding  levels)  are  being 
developed  that  attempt  to  identify  when 
strandings  are  occurring  at  unusual 
levels.  The  new  indicated  take  levels  are 
likely  to  include  cumulative  levels  in 
addition  to  weekly  levels.  NMFS  is 
committed  to  continuing  to  monitor 
closely  .sea  turtle  strandings  and  identify 
when  nearshore  mortality  is  occurring  at 
an  unusual  and  potentially 
unsupportable  level.  NMFS  has  already 
established  a  proc;edure  for  restricting 
shrimp  trawling  and  other  types  of 
Hshing  activities  if  necessary  to  protect 
sea  turtles.  This  procedure  is  set  forth  at 
50  CFR  227.72(e)(6).  While  the  ERF 
provided  concrete  triggers  based  on 
stranding  levels  to  determine  when 
rulemaking  under  this  procedure  should 
be  invoked,  this  rule  does  not  propose 
such  a  framework.  Rather.  NMFS  will 
monitor  strandings.  and  if  nei;essary, 
invoke  the  procedure  specified  at  50 
CFR  227.72(e)(6)  to  promulgate 
emergency.  temporar>'  rules  to  address 
the  threat  to  sea  turtles.  Use  of  this 
authority  has  been  upheld  recently  in 
the  Center  for  Marine  Consenotion  v. 
Brown.  No.  G-94-«60  (S.D.  Tx..  Feb.  23. 
1996). 

Reduce  Intensive  Nearshore  Fishing 
Effort 

Comment  12:  One  environmental 
organization  commented  that 
overcapitalization  in  the  Gulf  of  Mexico 
shrimp  fishery  causes  excessive  shrimp 
fishing  effort,  which  exacerbates  sea 
turtle  interaction  problems  as  well  as 
other  environmental  problems.  That 
organization  and  two  others 
recommended  implementing  restricted 
entry  programs  in  the  shrimp  fishery. 

Response:  Overcapitalization  and 
asso<.iated  overfishing  have  been 
problems  in  many  fisheries.  NMFS 
concurs  that  the  Gulf  of  Mexico  shrimp 
fishery  is  overcapitalized,  with  possibly 
as  many  as  three  times  more  shrimp 
vessels  operating  than  necessary  to 
harvest  the  same  amount  of  shrimp 
annually  (Ward,  1989).  This  situation 
does  create  heavy  pressures  on  the 
natural  and  ecionomic  resources  of  Gulf 
shrimpers.  In  the  state  of  Texas, 
shrimpers  and  resource  managers  have 
developed  a  limited  entry  program  for 
the  inshore  fishery  to  address  these 
problems  NMFS  believes  that  etjonomic 
considerations  and  economii: 
consequences  should  be  the  driving 
concerns  in  the  development  of  any 
plan  that  would  svstematicallv  limit 
entr\'  throughout  the  Gulf  of  Me\K:o 
Any  such  limited  entrv  program  should, 
therefore,  be  implemented  either 


through  actions  of  the  states  or  through 
the  Gulf  of  Mexico  Fishery  Management 
Council.  The  socio-economic 
consequences,  both  beneficial  and 
adverse,  of  a  Gulf-wide  limited  entry 
program  would  be  extensive.  NMFS 
believes  that  use  of  the  ESA  to  reduce 
overcapitalization  of  the  shrimp 
industry  is  inappropriate  without 
compelling  biological  considerations 
that  outweigh  the  socio-economic 
considerations.  Even  then,  effort 
reduction  measures  should  be  targeted 
at  problem  areas  where  additional  sea 
turtle  projection  is  required,  and  not 
ne<:essarily  applied  generally. 

Comment  13:  A  shrimp  industry 
association  and  an  environmental 
conservation  organization  commented 
that  the  relocation  of  shrimping  effort 
from  other  states  into  Texas  waters 
caused  by  the  Texas  Closure  is 
detrimental  to  sea  turtles.  The  shrimp 
industry  association  proposed 
discontinuing  the  Texas  Closure  to 
avoid  this  problem.  Both  groups 
proposed  the  alternative  of  expanding 
the  Texas  Clo.sure  Gulf-wide.  A  Gulf- 
wide  closure  would  relieve  the  shrimp 
fishing  effort  in  Texas  upon  reopening, 
because  most  shrimpers  would  likely 
stay  in  their  home  state  waters  to  take 
advantage  of  high  shrimp  catches  there. 
SCDNK  stated  that  a  coordination  of 
opening  dates  for  shrimping  in  state 
waters  between  Georgia  and  South 
Carolina  would  reduce  intensive  pulses 
of  fishing  that  occur  in  nearshore  waters 
off  those  states  when  each  state's  waters 
open. 

Responae:  NMFS  agrees  that  intense 
shrimping  effort  before  and  after  the 
Texas  Closure  poses  a  threat  to  sea 
turtles,  and  both  of  the  proposed 
measures  likely  would  reduce  effort  in 
Texas  before  and  after  the  Closure.  The 
Texas  Closure  period  does,  however, 
provide  a  complete  removal  of 
shrimping  effort  for  a  limited  period  and 
greatly  decreases  turtle  strandings.  A 
Gulf-wide  closure  would  provide 
complete  protection  for  sea  turtles  from 
shrimp  trawling  during  the  closure  and 
would  al.so  reduce  the  pulse  of  intense 
shrimping  that  occurs  in  Texas  after  the 
current  Texas  Closure  ends.  Of  course, 
shrimping  effort  would  spike 
simultaneously  throughout  the  Gulf,  not 
just  in  Texas,  following  the  end  of  a 
Gulf-wide  closure.  However,  the  spike 
may  not  be  as  severe,  since  effort  would 
be  dispersed  throughout  the  Gulf  rather 
than  concentrated  exclusively  in  Texas. 

The  rationale  for  the  current  Texas 
Closure  is  the  management  of  shrimp 
stocks  to  increase  harvest  of  larger,  more 
valuable  shrimp  off  Texas,  not  sea  turtle 
protection  considerations.  NMFS  has 
f)een  encouraging  the  other  Gulf  states 


to  examine  the  benefits  and  feasibility  of 
implementing  Gulf  waters  closures  that 
could  be  coordinated  with  the  timing  of 
the  Texas  Closure.  In  addition,  the 
Government  of  Mexico  implemented  a 
Gulf-wide  closure  of  its  waters  to 
shrimp  trawling  in  1995.  in  concert  with 
the  Texas  Closure.  At  this  time, 
however.  NMFS  prefers  not  to  pursue 
changes  to  the  established  shrimp 
management  regime  in  the  Gulf  of 
Mexico,  such  as  the  Texas  Closure,  and 
instead  has  evaluated  alternative 
measures  to  reduce  nearshore  shrimping 
effort  (see  Comment  14  below). 
Furthermore,  for  reasons  descrit}ed  in 
the  response  to  comment  12.  such 
action  should  occur  through  the 
Magnuson  Act  or  state  laws. 

NMFS  agrees  with  the  comment 
received  from  SCDNR.  Currently.  South 
Carolina  opens  most  of  its  State  waters 
to  shrimping  in  mid-May.  while  Georgia 
State  waters  do  not  open  until  June. 
Consequently,  many  trawlers  from  each 
state  take  advantage  of  both  ujjcnings 
and  effort  becomes  highly  concentrated. 
In  both  Georgia  and  South  Carolina 
during  1995.  the  level  of  trawling 
activity  as  determined  by  aerial  surveys 
was  2-3  times  higher  during  the  first 
week  after  each  state's  opening  than 
during  any  other  week  of  the  season.  A 
coordinated  opening  date  would  allow 
local  shrimpers  to  stay  in  their  home 
state  waters  to  take  advantage  of  the 
local  opening.  Concentration  of  effort  in 
nearshore  waters  would  be  greatly 
reduced,  and  impacts  to  sea  turtles 
would  also  likely  be  substantially 
reduced.  NMFS  is  encouraging  the 
appropriate  resource  management 
agencies  in  each  state  and  the  local 
shrimp  industry  to  move  forward  with 
coordinated  opening  dates,  as  this 
action  is  within  state  authority  to 
achieve.  The  benefits  of  the  resulting 
reduced  fishing  effort  upon  openings 
may  be  significant  for  sea  turtles  and 
could  mitigate  concerns  over  the 
adverse  effects  on  sea  turtles  of  repeat 
captures. 

Comment  14:  The  LGL  Report  and 
TSA  petition  presented  a  specific 
proposal  incorporating  varying  gear 
requirements  and  maximum  net  sizes 
designed  to  reduce  nearshore  shrimping 
effort.  LGL  has  proposed  a  revision  to  its 
plan,  subsequent  to  the  TSA  petition, 
which  further  specifies  that  vessels  with 
a  length  greater  than  60  ft  (18.3  m) 
would  also  be  excluded  from  fishing  in 
the  nearshore  waters  of  the  entire  Gulf. 
Most  commenters  indicated  general 
support  for  efforts  to  reduce  nearshore 
shrimping  effort  either  throughout  the 
Gulf  of  Mexico  or  in  waters  off  Texas, 
but  SCDNR  expressed  skepticism  that 
efforts  to  reduce  the  number  of  shrimp 


vessels  could  be  reasonably 
implemented.  As  addressed  previously 
(see  Comments  7  and  8).  commenters 
disagreed  on  other  aspects  of  the  LGL 
plan,  such  as  the  use  of  closures  and  the 
removal  of  TED  requirements  in  most 
offshore  waters. 

Response:  The  Opinion  found  that 
intensive  pulses  of  nearshore  shrimp 
trawling  effort  contributed  to  the  high 
level  of  sea  turtle  strandings  and 
mortality  in  1994,  and  strandings  in 
1995  again  demonstrated  this 
relationship  when  strandings  in 
Georgia,  South  Carolina,  and  Texas 
jumped  sharply  upwards  immediately 
following  the  opening  of  nearshore  state 
waters  to  shrimp  trawling. 
Consequently,  reduction  of  nearshore 
shrimping  effort  could  provide 
additional  protection  for  sea  turtles.  In 
general,  however,  management  attempts 
to  reduce  effort  in  fisheries  by  restrictive 
gear  requirements  have  not  been 
successful  when  unaccompanied  by 
other  means  to  limit  entry  or  allocate 
catch.  NMFS  has  examined  various 
plans  intended  to  reduce  intensive 
levels  of  nearshore  shrimping  effort  that 
occur  in  the  Gulf  of  Mexico  to 
determine  their  possible  effectiveness, 
including  plans  that  make  only  gear 
requirement  changes  and  plans  that  also 
have  vessel-size  requirements. 

The  effects  of  the  various  proposals 
on  shrimping  effort  were  evaluated 
using  the  General  Bioeconomic  Fishery 
Simulation  Model  (GBFSM)  developed 
by  Dr.  Wade  Griffin  at  Texas  A&M 
University.  This  computer  model 
describes  the  behavior  of  the  Gulf 
shrimp  fleet  in  response  to  economic 
and  biological  factors  in  the  fishery.  The 
plans  evaluated  included  absence  of  any 
TED  requirements,  the  status  quo  sea 
turtle  conservation  regulations,  the  TSA 
j)etition/LGL  plan,  the  LGL  plan  as 
subsequently  modified  by  UiL  to 
exclude  boats  greater  than  60  ft  (18.3  m) 
in  length  from  nearshore  waters,  and  the 
modified  LGL  plan  reduced  in  scope  to 
be  efiPective  only  in  nearshore  Texas 
waters  for  a  time  period  approximately 
3  weeks  prior  to  and  3  weeks  after  the 
Texas  Gulf  shrimp  fishery  closure  and 
with  offshore  TED  requirements 
maintained.  The  GBFSM  predicted  the 
following:  The  LGL  plan  would  increase 
nearshore  shrimping  effort  slightly;  the 
modified  LGL  plan  would  reduce 
nearshore  shrimping  effort  by 
approximately  65  percent  throughout 
Texas  and  Louisiana;  and  the  reduced 
scope,  modified  LGL  plan  would  reduce 
nearshore  shrimping  effort  off  of  Texas 
by  approximately  60  percent  only  in  the 
period  shortly  before  and  after  the  Texas 
Closure.  A  more  thorough  discussion  of 
these  evaluations  can  be  found  in  the 


EA  for  this  proposed  rule.  While  NMFS 
has  evaluated  the  potential  for  effort 
changes  in  the  various  proposals,  the 
extent  of  effects  on  turtles  have  not  been 
determined.  These  effort  reduction 
proposals  have  generated  significant 
controversy  within  the  shrimping 
industry.  NMFS  will  continue  to 
evaluate  the  feasibility  and  benefits  of 
various  means  to  reduce  intense 
nearshore  shrimping  effort,  but  does  not 
believe  that  current  information  on 
biological  benefits  and  socio-economic 
impacts  is  sufficient  to  justify 
implementing  these  effort  reduction 
measures  at  this  time. 


Other  Measures 

Comment  15:  A  sfcrimp  industry 
association  stated  that  NMFS  needs  to 
continue  research  on  the  size  of  Kemp's 
rldley  sea  turtle  populations.  Results  of 
this  research  should  be  made  available 
to  the  Shrim|)ing  industry  and  the 
general  public. 

Response:  NMFS  agrees.  The  Expert 
Working  Group  is  tasked  with 
evaluating  existing  information  to 
provide  the  best  possible  estimates  of 
the  Kemp's  ridley  population  and  rates 
of  population  decline  or  recovery.  The 
Expert  Working  Group  is  making  some 
recommendations  for  better  sea  turtle 
population  assessments.  NMFS 
considers  continued  and  improved 
stock  assessment  a  priority  in  its  sea 
turtle  research  program. 

The  results  of  NMFS  research  are 
public  information.  This  comment, 
however,  underscores  the  Heed  for 
improved  communications  between 
NMFS  and  those  affected  by  the  sea 
turtle  conservation  regulations.  NMFS 
has  an  extensive  industry  outreach 
program  that  focusses  on  the  critical 
issues  of  proper  TED  use  and 
maximization  of  gear  efficiency.  NMFS 
must  consider  whether  this  forum  is 
appropriate  for  dissemination  of  sea 
turtle  population  status  information  or 
whether  other  communication  avenues 
should  be  explored. 

Comment  16:  A  conservation  group 
commented  that  gill  netting  should  be 
banned  in  sea  turtle  s{)ecial 
management  areas  in  order  to  remove  an 
unnecessary  threat  to  sea  turtle 
recovery. 

Response:  Gill  nets  can  and  do 
entangle  and  kill  sea  turtles.  Several 
Gulf  of  Mexico  states  have  taken  action 
to  address  gill  net  bycatch  problems — 
which  include  not  only  sea  turtles,  but 
many  sjjecies  of  finfish.  Florida  and 
Texas  currently  ban  the  use  of  gill  nets 
in  their  State  waters,  which  extend  out 
to  9  nm  (16.7  km)  in  the  Gulf  of  Mexico. 
Louisiana  has  recently  developed  a 
partial  ban  on  gill  nets,  and  there  are 


anti-gill  net  initiatives  underway  in 
Mississippi.  Because  of  these  existing 
gill  net  restrictions.  NMFS  does  not 
believe  that  a  gill  net  ban  impKJsed  by 
NMFS  for  the  protection  of  sea  turtles  is 
presently  warranted  in  waters  generally 
subject  to  the  jurisdiction  o/  the  states, 
although  NMFS  will  continue  to 
evaluate  impacts  to  sea  turtles  from 
state-regulated  fisheries.  For  federally- 
managed  marine  fisheries,  NMFS  is 
required  to  conduct  consultations  in 
accordance  with  section  7  of  the  ESA. 
Through  the  consultation  process. 
NMFS  can  evaluate  and  restrict,  as 
necessary,  federally-managed  fisheries 
and  their  fishing  gear  that  impact  sea 
turtles.  Additional  permanent  NMFS 
regulations  restricting  gill  netting  do  not 
appear  necessarv  at  this  time. 

Comment  1 7:  A  conservation  group 
commented  that  user  fees  of  $100  to 
$200  should  be  required  annually  from 
shrimp  trawlers  that  operate  in  the 
exclusive  economic  zone  (EEZ). 
Additionally,  recreational  fishermen  in 
the  EEZ  should  be  required  to  pay  a  $30 
annual  user  fee.  Funds  raised  from  these 
user  fees  would  be  applied  for 
education  and  conservation  efforts. 

Response:  NMFS  does  not  believe  that 
this  proposal  is  feasible  or  advisable  at 
this  time.  Although  the  concept  of  user 
fees  supporting  the  management  and 
conservation  of  public  resources  has 
been  the  subject  of  recent  Congressional 
interest  and  debate.  NMFS  does  not 
believe  the  ESA  authorizes  the 
assessment  of  user  fees  as  proposed  by 
this  commenter. 

Comment  18:  Two  environmental 
organizations  commented  that  NMFS 
should  implement  a  vessel  registration 
system  for  shrimp  trawlers  in  the  Gulf 
of  Mexico  and  the  southeastern  U.S. 
Atlantic.  A  vessel  registration  system 
would  help  determine  the  number  of 
vessels  participating  in  the  fishery  and 
would  help  facilitate  emergency 
restrictions  and  enforcement  against 
repeat  offenders. 

Response:  Development  of  a  vessel 
registration  system  for  shrimp  trawlers 
is  a  requirement  of  the  November  14. 
1994  Opinion,  and  NMFS  is  developing 
a  proposed  rule  to  implement  shrimp 
trawler  registration  in  1996.  A  vessel 
registration  system  would  provide 
NMFS  with  invaluable  information  on 
the  number  and  characteristics  of 
shrimp  vessels  operating  in  the 
southeastern  United  States.  This 
information  would  substantially 
increase  NMFS'  ability  to  manage  the 
sea  turtle-shrimp  trawl  interaction 
problem  with  the  greatest  effectiveness 
and  the  least  impact  to  shrimpers. 
Vessel  registration  would  also  allow 
NMFS  to  contact  all  shrimpers  to  inform 
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them  of  any  changes  in  regulations. 
Shrimpers  have  stated  repeatedly  in  the 
past  that  they  did  not  feel  they  had 
received  sufficient  notice  ol  regulation 
changes  and  that  compliance  with  sea 
turtle  conservation  requirements  was 
therefore  difficult.  Additionally,  vessel 
registration  would  provide  NMFS  a 
means  to  penalize  offenders  for  multiple 
or  flagrant  ESA  violations.  Lastly, 
registration  of  participants  in  the  shrimp 
fishery  would  facilitate  selection  of 
individuals  who  could  serve  as 
representatives  for  their  peers  to  advise 
NMFS  on  technical  and  policy  issues 
relating  to  the  shrimp  industry  and  the 
sea  turtle  conservation  regulations  (see 
the  discussion  under  the  heading 
"Shrimp  Industry  Advisory  Panel"). 
The  use  of  a  registration  system  to 
improve  communications  between 
NMFS  and  the  shrimp  industry  may  be 
the  single-most  important  benefit  of 
such  a  system. 

Comment  19:  A  shrimp  industry 
association  called  on  NMFS  to  continue 
to  develop  better  communication 
"among  all  user  groups  and  all 
concerned  parties,"  and  another 
industry  group  recommended  that 
conservation  measures  be  developed  in 
consultation  with  all  stakeholders. 

Response:  NMFS  agrees  that  good 
communication  is  critical  to  resolving 
many  of  the  problems  affecting  sea 
turtle  recovery.  NMFS  works  with 
numerous  agencies  and  concerned 
parties  in  the  evaluation  and 
management  of  a  variety  of  threats  to  sea 
turtles,  and  NMFS  recognizes  that  the 
need  for  better  communication  is  most 
extreme  in  the  shrimp  fishery.  A  large 
number  of  individuals  are  involved  in 
the  shrimp  fishery,  and  their  diverse, 
multilingual  backgrounds,  their 
demanding  work  schedules,  and  their 
mobility  throughout  the  southeastern 
U.S.  shrimping  grounds  complicate 
communications.  NMFS  believes  that 
industry  feedback  and  contribution  can 
improve  the  regulatory  process  relating 
to  TEDs  and  sea  turtle  conservation. 
(See  the  discussion  under  the  heading 
"Shrimp  Industry  Advisory  Panel") 

Comment  20:  An  industry  group 
called  for  a  revision  to  the  November  14, 
1994,  Opinion  pursuant  to  the 
requirement  for  reinitiation  of 
consultation  found  at  50  CFR  402.16. 

Response:  NMFS  has  reinitiated 
consultation  several  times  during  the 
1995  shrimp  fishing  season  to  address 
takings  exceeding  the  incidental  take 
statement  and  new  information 
revealing  a  change  in  impacts  to  the 
listed  species  from  actions  not 
previously  considered.  Much  of  the 
November  14,  1994  Opinion  has  been 
revised  by  the  Opinion  accompanying 


this  action  (see  ADDRESSES)  and  has 
incorporated  all  new  available  scientific 
and  commercial  data. 

In  addition  to  the  comments 
addressed  above,  NMFS  received  some 
comments  that  were  not  germane  to  the 
request  for  comments  on  the  ANPR  and 
the- petition  for  rulemaking  based  on  the 
LGL  Report.  Those  comments  have  been 
noted  by  NMFS  but  are  not  responded 
to  here. 

Provisions  of  the  Proposed  Rule 

NMFS  intended  the  ERP  to  guide  its 
actions  and  to  ensure  compliance  with 
sea  turtle  conservation  regulations  when 
strandings  approached  or  exceeded  the 
identified  incidental  take  levels.  In 
addition,  the  November  14. 1994, 
Opinion  requires  that  NMFS  identify 
areas  requiring  special  sea  turtle 
management  consideration,  due  to  high 
sea  turtle  abundance  or  important 
nesting  or  foraging  habitats  and  that 
NMFS  propose  permanent  management 
measures  to  mitigate  the  impacts  of 
intensive  nearshore  shrimping  and  of 
repeated  incidental  capture  of 
individual  turtles.  Thus,  NMFS 
proposes  the  following  measures  to 
replace  the  guidance  provided  by  the 
ERP. 

Eliminate  Soft  TEDs  as  Approved  TEDs 
and  Eliminate  the  Provision  of  the 
Regulations  Allowing  Soft  TEDs  to  be 
Approved 

NMFS  proposes  that  all  soft  TEDs  be 
removed  from  the  list  of  approved  TEDs, 
effective  December  31. 1996.  This 
delayed  effective  date  should  ensure  no 
adverse  impact  to  shrimpers  using  soft 
TEDs.  Since  soft  TEDs  generally  must  be 
replaced  annually.  shrimp)ers  will  have 
ample  notice  to  replace  their  soft  TEDs 
with  hard  TEDs  prior  to  December  31. 
1996,  without  significantly  shortening 
the  usage  they  may  get  out  of  their 
existing  soft  TEDs. 

Even  though  soft  TEDs  have  been 
certified  and  approved  for  use.  pursuant 
to  the  testing  protocols,  they  have  been 
identified  as  ineffective  at  releasing  sea 
turtles  under  normal  fishing  conditions, 
even  when  new  and  professionally 
installed.  The  use  of  soft  TEDs  by  the 
shrimping  fleet  has  been  associated  with 
elevated  sea  turtle  strandings  following 
the  Texas  Closure  to  shrimp  fishing. 
Because  of  the  inherent  properties  of 
synthetic  webbing,  soft  TEDs  are 
difficult  to  install  properly.  Installation 
procedures  for  soft  TEDs  must  be 
changed  for  every  type  and  size  of  trawl 
net,  and  some  soft  TEDs  cannot  be 
installed  properly  in  some  nets  without 
major  modifications  requiring 
underwater  observations.  Once 
in.stalled,  their  actual  in-water 


configuration,  shape,  and  performance 
cannot  be  determined  even  by 
professional  net  makers.  Furthermore, 
changes  made  by  a  trawler  captain  to 
the  fishing  configuration  of  a  net  to 
match  fishing  conditions — such  as 
changing  door  sizes  or  angles,  adding 
flotation  to  the  headrope,  or  adjusting 
center  bridle  tension  on  tongue  or  bib 
trawls — and  the  accumulation  of  catch 
and  debris  in  the  trawl  will  all  affect  the 
shap>e  of  the  soft  TED  and  thus  its 
effectiveness  at  releasing  turtles.  In 
actual  use,  soft  TEDs  are  easily  damaged 
by  bottom  debris  and  bycatch, 
particularly  sharks  and  dogfish.  Broken 
meshes  in  the  soft  TED  excluder  panel 
can  entangle  a  turtle  or  even  allow  a 
turtle  to  pass  directly  through  the  TED 
and  be  captured  in  the  cod  end  of  the 
net. 

NMFS  has  developed  two  certification 
protocols  for  the  approval  of  TED 
designs.  These  protocols  were  published 
on  June  29. 1987  (52  FR  24244)  and  on 
October  9. 1990  (55  FR  41092),  along 
with  detailed  descriptions  of  the  testing 
and  evaluation  criteria.  Both  protocols 
target  a  97  percent  turtle  exclusion  rate. 
The  process  through  which  most  soft 
TEDs  were  certified  removed  most  of 
the  confounding  conditions  mentioned 
above,  as  testing  was  conducted  under 
ideal  conditions  necessary  for  net 
observation,  but  not  reflective  of 
commercial  trawUng  conditions.  The 
certification  process  also  fails  to 
simulate  actual  field  performance 
because  design  sponsors  have  the 
opportunity  to  fine-tune  and  adjust  their 
installations  with  the  assistance  of 
NMFS  gear  experts  and  underwater 
videotapes  of  soft  TED  deployment. 
From  the  1994  evaluation  of  various 
commercially  available  soft  TEDs,  it  is 
clear  that  some  installations  of  the  same 
soft  TED  design  will  entangle  turtles, 
indicating  that  the  fine-tuning  made 
during  certification,  but  not  necessarily 
included  in  the  regulatory 
specifications,  may  have  been  critical  to 
their  passing  testing.  Because  of  these 
problems,  NMFS  is  evaluating  possible 
changes  to  the  certification  protocols 
which  would  better  determine  and 
account  for  actual  commercial  trawling 
conditions,  and  would  eliminate  the 
fine-tuning  that  takes  place  in  the 
certification  process  but  may  not 
necessarily  be  reflected  in  the  TED 
specifications.  Such  fine-tuning  may 
improve  the  apparent  performance  of 
poor  candidate  TEDs  under  testing 
conditions.  Although  NMFS  is 
reviewing  the  certification  and  approval 
process  for  new  TED  designs,  currently 
there  is  ample  evidence  that  indicates 
that  soft  TEDs  do  not  exclude  turtles 
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under  actual  trawling  conditions  despite 
their  certification  and  previous 
approval.  On  the  basis  of  this  evidence, 
NMFS  is  proposing  with  this  rule,  to 
prohibit  the  use  of  soft  TEDs  currently 
approved  and  rescind  their  approvals, 
while  undertaking  a  review  of  its 
general  certificationprotocols. 

In  addition,  soft  TEDs  have  high 
shrimp  loss  rates.  NMFS  has 
determined,  both  through  in-house  and 
outside  testing,  that  all  soft  TED  designs 
lose  significant  amounts  of  shrimp.  The 
high  shrimp  loss  rates  of  soft  TEDs  may 
be  posing  a  problem  for  sea  turtles. 
While  the  shrimp  loss  rates  of  well- 
tuned  hard  TEDs  are  only  about  1 
percent  (Renaud  et  ai,  1991),  shrimp 
loss  rates  for  approved  soft  TEDs  are 
much  higher.  The  approval  of  TEDs  that 
lose  shrimp,  however,  may  have  worked 
to  the  detriment  of  shrimpers  and 
turtles.  Shrimpers  may  not  have  the 
resources  to  make  their  own 
comparisons  of  TED  effectiveness  and 
may  lack  the  information  needed  to 
make  a  change  to  more  efficient  TED 
types.  Some  shrimpers  may  respond  to 
the  high  loss  of  shrimp  experienced 
with  soft  TEDs  by  disabling  or 
modifying  their  soft  TED.  By  limiting 
NMFS  approval  to  only  hard  TEDs — 
those  types  that  have  the  highest  rates 
of  shrimp  retention — ^the  incentive  for 
shrimpers  not  to  fully  comply  with  the 
TED  requirements  should  be  reduced. 
A  perceived  advantage  of  soft  TEDs 
over  hard  TEDs  is  their  lower  cost.  An 
installed  soft  TED  at  a  net  shop  typically 
costs  $5(>-$100.  A  hard  TED  hilly 
installed  in  webbing  typically  costs 
$25(>-$300;  uninstalled  hard  TEDs  may 
be  as  inexpensive  as  $75.  NMFS 
estimates,  however,  that  soft  TEDs 
require  replacement  on  an  annual  basis, 
whereas  hard  TEDs  last  2-3  years  or 
more.  In  addition,  the  high  shrimp 
retention  rates  of  hard  TEDs  compared 
to  soft  TEDs  likely  will  make  up  any 
cost  difference  through  better  shrimp 
catches. 

Morrison  Soft  TED 

The  Morrison  TED  is  the  soft  TED  of 
choice  in  the  Atlantic  shrimp  fishery. 

Gear  specialists  observed  that  some 
Morrison  TEDs  have  shortened  escape 
openings  that  could  prevent  the  release 
of  a  turtle.  Other  TEDs  had  escape 
openings  that  were  of  the  proper  size, 
but  twine  or  rope  was  laced  through  the 
webbing  along  the  sides  of  the  exit  hole 
cut.  Since  the  escape  opening  of  a 
Morrison  TED  consists  of  a  single  slit 
that  requires  the  flow  of  water  to  push 
the  loose  webbing  on  the  sides  of  the  cut 
apart  to  form  an  escape  opening, 
reinforcing  the  edges  of  the  cut  would 
prevent  the  webbing  from  opening  wide 


enough  to  allow  a  turtle  to  escape.  On 
several  Morrison  TEDs,  the  webbing  of 
the  excluder  panel  was  cut  or  broken  so 
that  a  turtle  might  pass  directly  through 
the  TED  into  the  tailbag  of  the  net.  Other 
Morrison  TEDs  had  large  openings  at 
the  sides  of  the  panel  where  the  panel 
was  improperly  sewn  to  the  trawl  net  or 
the  attachment  between  the  TED  and  the 
trawl  was  worn  away  and  not  repaired. 
These  holes  might  also  allow  a  turtle  to 
pass  directly  through  the  TED,  or  cause 
it  to  become  entangled  in  loose 
webbing.  Lastly,  on  some  TEDs  that 
appeared  to  be  in  good  condition,  gear 
experts  noticed  that  the  excluder  panel 
had  slack  areas.  When  water  flows 
through  the  excluder  panel,  excess 
webbing  can  form  pockets  instead  of  a 
smooth,  taut  ramp  of  webbing,  that 
could  entangle  turtles.  Statements  made 
to  gear  specialists  by  shrimpers 
confirmed  that  turtles  were  in  fact 
becoming  entangled  in  pockets  in  soft 
TED  excluder  panels. 

A  particular  concern  regarding  soft 
TEDs  was  the  variabiUty  of  their 
construction  and  installation  and  that, 
even  with  projjer  construction 
according  to  regulations,  commercially 
available  soft  TEDs  were  not  effectively 
releasing  turtles  because  of 
incompatibilities  of  the  TED  design  with 
various  net  sizes  and  designs.  In  order 
to  examine  this  concern,  NMFS 
purchased  seven  trawl  nets  equipped 
with  Morrison  soft  TEDs  installed  by 
five  primary  suppliers  from  the 
southeastern  United  States  Three 
different  trawl  types  were  studied:  The 
mongoose  trawl,  the  straight  wing  flat 
trawl,  and  the  tapered  wing  flat  trawl. 
These  nets  were  observed  and  video- 
taped underwater  by  NOAA  divers  as 
the  nets  were  fished  in  various 
configurations.  This  diver  evaluation 
revealed  that  pockets  could  form  in 
legally  installed  Morrison  soft  TEDs. 
This  tendency  was  especially  noticeable 
in  mongoose  and  straight-wing  flat 
trawls. 

These  distortions  in  TED  shape  would 
lead  to  turtle  capture,  as  was  discovered 
in  further  testing.  Experimental  trawling 
in  the  Cape  Canaveral  ship  channel  was 
conducted  to  evaluate  turtle  exclusion 
for  the  soft  TEDs.  A  straight-wing  flat 
net  captured  five  sea  turtles — three 
through  entanglement  in  the  TED 
panel—  in  21  experimental  tows  of  1 
hour  or  less.  A  straight  wing  flat  net  and 
two  mongoose  nets  were  tested  and  did 
not  capture  turtles.  A  turtle  was 
observed  remaining  in  one  of  the 
mongoose  net  tows,  but  it  escaped  as  the 
trawl  was  retrieved.  In  later  tests  at 
Panama  City,  FL,  in  October  1994,  a 
total  of  24  small  turtles  were  introduced 
by  divers  into  three  of  the  test  nets: 


eight  were  captured,  for  an  average 
escape  rate  of  only  66  percent  from 
trawls  with  commercially  available  and 
legally  installed  soft  TEDs. 

Prior  to  certification  of  the  Morrison 
TED,  the  University  of  Georgia  Sea 
Grant  Program  evaluated  the  Morrison 
TED  for  shrimp  retention.  In  testing 
under  commercial  fishing  conditions 
against  a  trawl  not  equipped  with  a 
TED,  the  Morrison  TED  was  shown  to 
have  a  shrimp  loss  rate  of  17  jjercent. 
NMFS  observers  aboard  commercial 
trawlers  in  South  Carolina  documented 
a  7  percent  loss  rate  from  Morrison 
TEDs. 

Parrish  Soft  TED 

The  Parrish  soft  TED  was  approved 
for  use  in  1987  following  successful 
certification  trials  at  the  Cape  Canaveral 
ship  channel.  The  Parrish  TED  passed 
the  certification  trials  based  on  turtle 
exclusion  rates,  but  the  Parrish  TED- 
equipped  net  had  a  reduction  in  shrimp 
catch  compared  to  the  control  net 
ranging  from  26  percent  to  79.5  percent. 
The  Parrish  TED  never  became  widely 
accepted  in  the  shrimp  industr>'.  The 
developer  and  only  manufacturer  of  the 
Parrish  TED  has  ceased  sales  and 
production  of  the  design.  NMFS  does 
not  believe  that  any  Parrish  TEDs  are 
currently  in  use. 

Andrews  Soft  TED 

The  Andrews  TED  is  the  primary 
bottom-opening  soft  TED  in  use  today 
and  is  the  most  popular  soft  TED  in  the 
southwest  Florida  shrimp  fishery.  Some 
shrimp  industry  members  have  stated 
that  the  bottom-opening,  Andrews  soft 
TED  is  the  optimum  TED  for  the 
Sanibel-Tortugas  fishing  grounds  of 
southwest  Florida  because  of  its  ability 
to  exclude  the  large  loggerhead  sponges 
that  occur  there. 

The  Andrews  TED's  5-inch  (12.7-cm) 
mesh  size  is  the  smallest  mesh  excluder 
panel  of  the  soft  TEDs.  In  response  to 
shrimpers  who  stated  that  they  needed 
a  bottom-opening  soft  TED  with  a  larger 
mesh  size  for  better  shrimp  retention. 
NMFS  conducted  certification  testing  on 
8-inch  (20.3-cm),  7-inch  (17.&-cm).  6- 
inch  (15.2-cm).  and  mixed  mesh  sizes. 
None  of  these  designs  passed  the  TED 
certification  standards.  Nonetheless, 
enforcement  efforts  have  found  many 
instances  of  Andrews  style  TEDs 
illegally  constructed  of  large-mesh 
webbing.  Some  shrimpers  using  these 
illegal  TEDs  stated  that  the  TEDs  were 
legal  Parrish  TEDs.  which  have  an  B- 
inch  (20.3-cm)  mesh,  but  the  TEDs  met 
none  of  the  criteria  of  a  Parrish  TED.  It 
appears  that  there  is  some  conhision 
among  shrimpers  and  misrepresentation 
by  manufacturers  as  to  the  legal 
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dimensions  of  the  Parrish  and  Andrews 
TEDs.  The  use  of  a  TED  with  illegal 
dimensions  would  adversely  affec:t 
turtles  by  increasing  the  possibility  of 
entanglement.  Also,  if  the  Andrews  TED 
funnel  is  excessively  long,  slack 
webbing  and  pockets  would  appear  that 
would  have  the  potential  for  trapping 
turtles. 

The  Andrews  TED  5-inch  (12  7-cm). 
when  compared  to  a  bottom-opening 
hard  TED.  had  a  shrimp  loss  of  23 
percent.  The  larger  mesh  sizes,  despite 
not  passing  TED  certification  standards, 
were  tested  for  shrimp  loss.  Rates  in 
those  comparisons  ranged  from  5  to 
12.25  percent  shrimp  loss  in  Andrews 
soft  TEDs  versus  nets  without  TEDs. 

Taylor  Soft  TED 

NMFS  believes  that  the  Taylor  TED 
has  only  very  limited  use  in  the  shrimp 
fishery'. 

The  Taylor  TED  is  a  top-opening  soft 
TI':D  with  a  6-inch  (15.2-(:m)  mesh 
excluder  panel.  The  minimum  length  of 
the  Taylor  TED  is  10  ft  (3  m)  to  allow 
its  installation  in  small  trawls.  The 
Taylor  TED  design  was  certified  in  a  30- 
foot  (9.1-m)  headrope  semi-balloon 
trawl  net  and  became  an  officially 
approved  TED  in  May  1993  Because  the 
Taylor  TED  is  a  relatively  recent  design. 
N'MFS  gear  specialists  have  not 
encountered  many  examples  of  the 
Taylor  TET)  in  use  or  dot:umented 
installation  problems  spet:ific  to  the 
Taylor  TED  It  is,  however,  a  similar 
design  to  the  Morrison  TED  in  that  it  is 
a  sloping,  top-opening,  single-panel 
TED  and  would  be  likely  to  have  the 
same  problems  of  pocketing  and  loose 
webbing  if  installed  improperly. 

Taylor  TEDs  in  actual  use  in  the 
commercial  shrimp  fleet  have  in  fact 
been  found  to  be  ineffet;tive  at  sea  turtle 
exclusion.  In  1.174  hours  of  observed 
trawling  with  Taylor  TED-equipped 
nets,  3  sea  turtle  captures  have  been 
documented.  This  rate  of  sea  turtle 
capture  with  the  Taylor  TED  exceeds 
the  sea  turtle  capture  rate  calculated  by 
Henwood  and  Stuntz  (1987)  for  shrimp 
trawlers  in  the  Gulf  of  Mexico  operating 
without  any  TEDs. 

NMFS  has  little  data  on  shrimp 
retention  rates  of  the  Taylor  TED;  in 
limited  testing  of  the  Taylor  TED  and 
another  TED  with  a  similar  apex  design, 
the  Universitv  of  Georgia  Sea  Grant 
program  reported  an  overall  shrimp  loss 
of  about  16  percent. 

Reduce  the  Size  of  Try  Nets  that  are 
Exempt  from  TED  Use 

NMFS  proposes  to  reduce  the  size  of 
try  nets  that  are  exempt  from  the  TED- 
use  requirement.  effet:tive  December  31. 
1996.  Instead  of  the  present  exemptioa 


for  try  nets  20  ft  (6.1  m)  (50  CFR 
227.72(e)(2)(ii)(7))  or  less  in  headrope 
length,  only  try  nets  12  ft  (3.6  m)  or  less 
in  headrope  length  and  15  ft  (4.6  m)  or 
less  in  footrope  length  would  be 
exempt. 

Try  nets  are  small  nets  that  are 
deployed  by  shrimp  trawlers  before  and 
during  tows  with  the  main  nets  to 
determine  the  presence  and  catch  rates 
of  shrimp,  bycatch,  and  debris. 
Shrimpers  use  try  nets  to  help  decide 
the  location  and  duration  of  tows  with 
the  main  nets.  Try  net  tows  of  15-30 
minutes  appear  sufficient  to  determine 
fishing  conditions  and  catch  rates. 

NMFS  has  been  collecting 
information  that  challenges  the 
assumption  that  try  nets  up  to  20  ft  (6.1 
m)  do  not  pose  a  threat  to  sea  turtles 
because  of  their  small  size  and  short  tow 
duration.  Specifically,  the  larger  try  nets 
do  capture  turtles.  Recent  analysis  of 
observed  commercial  trawling  in  the 
Gulf  of  Mexico  indicates  that  catch  rates 
(per  foot  of  headrope)  of  turtles  in  large 
try  nets  (approx.  20  ft  (6.1  m)  headrope 
length)  are  approximately  the  same  as 
those  calculated  in  the  1987  report 
(Henwood  &  Stuntz).  a  figure  that  the 
National  Academy  of  Sciences  used  in 
their  1990  report  recommending  the 
required  use  of  TEDs  in  shrimp  trawls. 
Further,  in  the  regional  bycatch  observer 
program  from  1992  through  1995,  try 
nets  accounted  for  43  percent  of  the 
observed  turtle  captures.  The 
assumption  that  try  nets  are  only  towed 
for  short  periods  of  time  also  may  be 
invalid.  In  addition  to  numerous 
anecdotal  reports  from  shrimpers  to  this 
effect.  NMFS  gear  specialists  have 
observed  shrimpers  regularly  towing  try 
nets  for  periods  well  over  an  hour.  Since 
long  try  net  tows  defeat  their  purpose  of 
assessing  catch  rates,  the  apparent 
intention  of  these  long  tows  is  to  use  the 
try  nets  as  auxiliary  nets  to  increase  the 
overall  shrimp  capture,  using  a  TED-less 
net.  Such  use  of  try  nets  may  be 
seriously  contributing  to  turtle  capture, 
mortality,  and  strandings. 

While  the  large  try  nets  (up  to  20  ft 
(6.1  m))  currently  exempted  from  TED 
requirements  pose  a  threat  to  sea  turtles, 
NMFS  believes  that  small  try  nets  likely 
do  not.  In  experimental  trawling  at  the 
Cape  Canaveral  ship  channel, 
conducted  in  September  1994,  the 
capture  of  sea  turtles  in  try  nets  of  two 
different  sizes  was  assessed.  One 
loggerhead  was  captured  in  a  15  ft  (4.0 
m)  (originally  reported  as  13  ft) 
headrope  length  try  net  in  59  tows, 
while  nine  loggerheads  were  captured 
in  a  20  ft  (6.1  m)  headrope  length  try  net 
in  57  tows.  The  tr>'  nets  used  in  these 
trials  were  tongue  trawls,  meaning  that 
the  net  is  towed  via  a  third  towing 


bridle  (in  addition  to  those  attached  to 
the  doors)  attached  to  a  triangle  of 
webbing  in  the  center  of  the  headrope. 
The  headrope  length  measurement 
includes  the  length  along  this  additional 
triangle  of  webbing:  thus,  a  15  ft  tongue 
trawl  try  net  is  approximately  the  same 
as  a  13  ft  standard  trawl  in  door-to-door 
distance.  In  order  to  clarify  the 
applicability  of  the  1994  study  regarding 
try  net  headrope  length.  NMFS  intends 
to  repeat  a  similar  study  during  the 
comment  period  for  this  proposed  rule. 
Information  gathered  in  that  study  may 
result  in  a  modification  to  the  try  net 
headrope  length  exemption  adopted  in 
the  final  rule.  Nonetheless,  these  results 
suggest  that  small  try  nets  have  a  much 
lower  sea  turtle  catch  rate,  even  when 
adjusted  for  headrope  length,  than  large 
try  nets  and  primary  shrimp  trawls.  In 
the  May  18,  1995  (60  FR  26691) 
modification  to  the  emergency 
restrictions  to  shrimp  trawling  in  some 
areas  of  the  Gulf  of  Mexico,  NMFS 
determined  that  the  use  of  try  nets  with 
headrope  lengths  of  12  ft  (3.6  mj  or  less 
and  footrope  lengths  of  15  ft  (4.6  m)  or 
less  did  not  pose  a  serious  risk  to  sea 
turtles,  even  in  areas  where  shrimp 
trawler-related  mortality  of  Kemp's 
ridley  sea  turtles  was  high. 

Installation  of  TEDs  in  try  nets  with 
headrope  lengths  of  12  ft  (3.6  m)  or  less 
and  footrope  lengths  of  15  ft  (4.6  m)  or 
less  appears  to  be  impracticable.  The 
proposed  delayed  effective  date  should 
provide  the  necessary  time  for 
shrimpers  to  acquire  hard  TEDs  and 
install  them  in  the  larger  try  nets  or  to 
adjust  to  estimating  catch  rates  with 
smaller  try  nets. 

Establish  Shrimp  Fishery  Sea  Turtle 
Conservation  Areas  (SFSTCAs) 

NMFS  proposes  to  establish  two 
permanent  Shrimp  Fishery-Sea  Turtle 
Conservation  Areas  (SFSTCAs)  with 
special  conservation  requirements  to 
reduce  the  mortality  and  subsequent 
strandings  of  sea  turtles  associated  with 
intensive  shrimp  trawling  in  nearshore 
waters. 

As  mentioned  previously,  the 
November  14.  1994,  Opinion  contained 
a  reasonable  and  prudent  alternative 
that  required  action  to  mitigate  the 
impacts  of  intensive  nearshore 
shrimping  effort  on  sea  turtles, 
including  the  identification  of  areas 
requiring  special  sea  turtle  management 
considerations.  The  ERP  identified 
interim  special  management  areas, 
based  on  nearshore  habitat  for 
endangered  Kemp's  ridleys.  in  which 
NMFS  specified  a  policy  of  heightened 
TED  law  enforcement  efforts  and 
management  response  to  elevated  sea 
turtle  mortality. 
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The  SFSTCA  in  the  northwestern  Gulf 
of  Mexico  would  consist  of  the  offshore 
waters  out  to  10  nm  (18.5  km)  along  the 
coasts  of  Louisiana  and  Texas  from  the 
Mississippi  River  South  Pass  (west  of 
89*08.5'  W.  long.)  to  the  U.S.-Mexican 
border.  The  Atlantic  SFSTCA  would 
consist  of  the  inshore  waters  and 
offshore  waters  out  to  10  nm  (18.5  km) 
along  the  coasts  of  Georgia  and  South 
Carolina  from  the  Georgia-Florida 
border  to  the  North  Carolina-South 
Carolina  border.  The  Gulf  SFSTCA 
would  be  similar  to  the  Gulf  interim 
special  management  area  of  the  ERP.  but 
it  would  add  waters  off  statistical  Zone 
21  in  south  Texas.  Strandings  of  Kemp's 
ridleys  in  Zone  21  tend  to  include  adult 
and  large  sub-adult  individuals 
compared  to  the  primarily  juvenile  and 
sub-adult  animals  in  northern  Texas, 
and  the  extreme  importance  of  adults, 
particularly  reproductive  females,  to  the 
recovery  of  Kemp's  ridleys  appear  to 
warrant  the  inclusion  of  Zone  21  in  the 
SFSTCA. 

The  Atlantic  SFSTCA  was  identified 
based  on  the  distributions  of  sea  turtle 
strandings  and  the  shrimp  trawl  fleets. 
The  proposed  Atlantic  SFSTCA  would 
differ  from  the  Atlantic  interim  special 
management  area  by  excluding  northern 
Florida  and  including  nearshore  waters 
of  South  Carolina  and  bv  adding  waters 
inshore  of  the  COLREGS  lines.  In  1995. 
NMFS  did  not  determine  that  shrimp 
trawler  related  mortality  and  strandings 
in  northeast  Florida  were  excessive  and 
required  emergency  action.  The  State  of 
Florida  prohibited  the  fishing  by  large 
shrimp  trawlers  within  1  nm  (1.9  km)  of 
the  beach  on  the  east  coast  of  Florida, 
effective  July  1, 1995.  Sea  turtle 
strandings  in  Zone  30  in  Florida 
declined  progressively  from  June 
through  August,  possibly  as  a  result  of 
the  State  restrictions  on  trawling.  NMFS 
believes  that  the  State  restrictions  on  net 
fishing  in  northeast  Florida  represent 
existing  measures  mitigating  the 
impacts  of  nearshore  shrimping,  and 
that  inclusion  of  northeast  Florida  in  the 
SFSTCA  is  not  warranted  at  this  time. 
Sea  turtle  strandings  in  1995  did, 
however,  necessitate  emergency  gear 
restrictions  twice  along  the  Georgia 
coast  and  once  in  Zone  32  in  South 
Carolina.  South  Carolina  waters  opened 
to  shrimping  on  May  16. 1995.  and 
Georgia  waters  opened  on  June  1. 1995. 
In  the  week  following  the  opening, 
significant  spikes  in  sea  turtle 
strandings  occurred  in  both  States.  In 
Georgia,  statewide  strandings  increased 
from  6  the  week  prior  to  the  opening  to 
21  in  the  week  following  the  opening. 
In  Zone  32  in  South  Carolina,  strandings 
increased  from  0  in  the  week  prior  to 


the  of)ening  to  6  in  the  first  week  of  the 
opening.  The  continued  association  of 
nearshore  shrimp  effort  with  sea  turtle 
strandings  in  these  states  demonstrates 
the  need  for  additional  measures  to 
mitigate  adverse  impacts  to  turtles.  The 
proposed  SFSTCA  would  also  add  the 
northern  portion  of  South  Carolina, 
even  though  strandings  there  did  not 
result  in  emergency  actions.  The 
northern  border  of  Zone  32  in  South 
Carolina  occurs  at  Cape  Remain — the 
largest  loggerhead  sea  turtle  nesting 
beach  north  of  Cape  Canaveral. 
Therefore,  restriction  of  the  SFSTCA  to 
only  Zone  32  could  concentrate  shrimp 
effort  near  Cape  Romain  and  increase 
the  potential  for  adverse  impacts  to 
nesting  female  sea  turtles.  By  including 
the  entire  coast  of  South  Carolina,  the 
borders  of  the  SFSTCA  would  be 
simpler  and  clearer,  the  Cape  Romain 
area  would  be  included,  and  relatively 
few  additional  shrimpers  would  be 
affected,  since  South  Carolina's  primary- 
shrimping  grounds  are  in  the  south  and 
central  portion  of  the  state.  The 
proposed  Atlantic  SFSTCA  would  also 
include  inshore  waters  as  well  as 
nearshore  waters  along  the  Georgia  and 
South  Carolina  coast.  The  specification 
in  the  ERP  that  management  measures 
be  restricted  to  offshore  waters  was  not 
appropriate  for  that  region.  The  Georgia- 
South  Carolina  Low  Country  is 
characterized  by  numerous  broad 
sounds  and  extremely  high  tidal  ranges. 
Tidal  flow  can  have  a  powerful 
influence  on  the  movement  of  turtles, 
their  prey,  and  turtle  carcasses.  In  the  2 
months  following  the  opening  of 
Georgia  state  waters  to  shrimping  on 
June  1, 1995,  21  sea  turtles  stranded  in 
inshore  areas.  In  addition,  state 
regulations  permit  shrimp  trawling 
under  the  same  license  inside  the 
COLREGS  lines  in  Georgia  and  South 
Carolina,  and  the  fishery  is  therefore  not 
functionally  divided  between  offshore 
and  inshore  components.  Extension  of 
conservation  measures  into  inshore 
waters  in  Georgia  and  South  Carolina 
appears  necessary  to  provide  protection 
to  turtles  wherever  the\  may  be 
vulnerable  to  capture  in  shrimp  trawls 
and  to  ensure  even  enforceability  of  the 
measures  near  the  mouths  of  the 
sounds. 

Enhance  TED  Effectiveness  in  the 
SFSTCAs 

NMFS  proposes  to  implement  the 
elimination  of  the  approval  of  the  use  of 
soft  TEDs,  the  reduction  in  TED-exempt 
tr>'  net  size,  and  the  prohibition  on  the 
use  of  bottom-opening  hard  TEDs  in  the 
proposed  SFSTCAs  on  an  accelerated 
schedule  to  provide  additional 


protection  to  sea  turtles  during  the  1996 
shrimp  season. 

The  proposed  SFSTCAs  represent 
areas  thai  ."cxj^.^rt  .>|^t.-cial  nianagi-'meri'. 
to  mitigate  the  effects  of  intensive 
nearshore  shrimping  effort  on  sea 
turtles.  These  areas  have  exhibited  very 
high  nearshore  shrimping  activity  and 
high  levels  of  sea  turtle  strandings.  The 
continuing  sea  turtle  mortality  has  been 
determined  by  NMFS  to  result  from  the 
improper  use  of  TEDs  and  the  use  of 
ineffective  TEDs  by  shrimp  trawlers. 
Therefore.  NMFS  believes  that  there  is 
a  heightened  need  to  implement 
measures  to  improve  itU  eftectiveness 
in  the  SFSTCAs. 

In  addition  to  the  elimination  of  the 
approval  of  soft  TED  use  and  the 
reduction  of  TED-exempt  tr\'  net  size, 
NMFS  beUeves  that  bottom-opening 
hard  TEDs  should  be  prohibited  in  the 
SFSTCAs  to  protect  sea  turtles  from 
forced  submergence. 

NMFS  gear  specialists  joined 
enforcement  agents  to  determine 
whether  apoblems  with  TEDs  were  a 
factor  in  the  increased  levels  of 
strandings  that  occurred  in  1994.  "Two 
problems  encountered  with  hard  TEDs 
were  TEDs  installed  at  illegally  steep 
angles  and  bottom-opening  hard  TEDs 
without  notation.  The  lack  of  flotation 
on  bottom-opening  hard  TEDs.  although 
then  allowed  under  the  existing 
regulations,  caused  the  TED  to  drag  on 
the  sea  floor,  holding  the  turtle  escape 
opening  closed.  A  review  of  past  gear 
trials  with  bottom-op)ening  TEDs 
supported  this  finding.  As  a  result, 
NMFS  concluded  that  the  lack  of 
flotation  on  bottom-opening  hard  TEDs 
could  be  a  major  contributor  to  sea 
turtle  mortality  and  amended  the 
regulations  to  require  flotation  on 
bottom-opening  single-grid  hard  TEDs 
(59  FR  33447.  June  29. 1994:  60  FR 
15512.  March  24.  1995). 

In  spite  of  the  flotation  requirement 
for  bottom-opening  hard  TEDs.  NMFS 
remains  concerned  that  bottom-openine 
hard  TEDs  in  commercial  use  still 
capture  and  drown  turtles,  particularly 
small  turtles,  such  as  juvenile  Ke.mps 
ridleys.  The  amounts  of  flotation 
required  do  not  always  correctly  offset 
the  weight  of  the  TED  itself,  and  the 
effective  buoyancy  of  closed-cell  foam 
floats,  which  are  the  most  popular  floats 
in  use  by  the  shrimp  industry',  is 
reduced  with  increasing  water  depths. 
Furthermore,  the  accumulation  of 
shrimp  catch,  bycatch  mud.  and  debris 
in  the  trawl  can  weigh  down  the 
attached  notation  and  cause  the  exit  of 
a  bottom-opening  hard  TED  to  be 
obstructed  by  the  bottom.  Obsen  ations 
by  gear  specialists  of  wear  and  chafing 
on  webbing  on  the  bottom  of  bottom- 
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opening  TEDs  in  the  shrimp  fleet  are 
indicators  that  the  TEDs  do  periodically 
ride  hard  on  the  bottom.  NMFS  has 
received  and  responded  to  requests  from 
the  shrimp  industry  to  allow 
modifications  to  bottom-opening  TEDs, 
such  as  webbing  chafing  gear  and 
rollers,  to  reduce  wear  and  damage  to 
gear  caused  by  contact  with  the  bottom, 
even  with  the  current  flotation 
requirements. 

NMFS  gear  experts  have  also  found 
that  top-opening  TEDs  are  more  efficient 
at  releasing  turtles  than  bottom-opening 
TEDs,  even  under  ideal  conditions.  In- 
vvater  testing  of  hard-grid  TEDs  in  May 
1995  revealed  that  small  turtles  require 
almost  twice  as  long  to  escape  from  a 
bottom-opening  TED  versus  a  top- 
opening  TED  (an  average  of  125.6 
seconds  versus  an  average  of  68.8 
seconds).  This  difference  would  likely 
be  exaggerated  under  commercial 
trawling  conditions.  Gear  experts 
attribute  much  of  this  difference  in 
escape  times  to  the  air-breathing  turtles' 
natural  tendency  to  explore  th|^top  of 
the  trawl  for  an  escape-opening  as  they 
attempt  to  resurface  for  air.  Small  turtles 
that  have  been  observed  entrapped  in 
trawls  do  spend  the  majority  of  their 
time  at  the  top  of  the  trawl. 
Physiological  studies  on  small  sea 
turtles  of  the  effects  of  capture  in  trawls 
on  stress  levels  show  that  high  stress 
levels  are  developed  during  short- 
duration  forced  submergences  and  that 
the  turtles  may  require  7  to  9  hours  to 
recover  from  the  stress  effects  of 
submergences  no  longer  than  7.3 
minutes  (Stabenau  et  al..  1991)  Repeat 
captures  and  forced  submergences  in 
shrimp  trawls,  compounded  by  longer 
release  times  from  bottom-opening 
TEDs.  could  be  producing  stress  and 
blood  acidosis  levels  that  are 
contributing  to  the  mortality  of  sea 
turtles,  particularly  small  juveniles  and 
sub-adults. 

The  implementation  of  these  gear 
requirement  changes  in  the  SFSTCAs  is 
proposed  to  occur  on  a  more  rapid 
schedule  than  the  requirements  outside 
the  SFSTCA  because  of  the  more  critical 
need  to  better  protect  sea  turtles  and 
manage  shrimp  trawl-sea  turtle 
interactions  in  these  areas.  The  impact 
of  this  faster  schedule  on  the  shrimp 
trawl  fleet  is  expected  to  be  small, 
though.  The  proposed  SFSTCAs  in  the 
Gulf  and  Atlantic  include  areas  that 
were  either  included  in  the  ERP  s 
interim  special  management  areas  as 
potentially  subject  to  gear  restrictions  or 
were  actually  included  in  gear 
restrictions  implemented  during  1995  in 
response  to  sea  turtle  mortality 
emergencies.  Shrimp  trawlers  subjet:t  to 
any  gear  restrictions  in  1995  will 


already  have  been  required  to  purchase 
hard  TEDs  and  either  reduce  the  size  of 
their  try  nets  or  install  hard  TLDs»  in 
their  try  nets.  No  additional  burden 
would  be  imposed  on  those  shrimpers 
to  acquire  new  gear.  In  the  Gulf 
SFSTCA.  Zones  13-16  were  not  subject 
to  gear  restrictions,  but  shrimpers  in 
that  area  were  noticed  of  potential 
additional  gear  requirements  as 
specified  in  the  ERP.  Nearshore 
shrimpers  in  Louisiana,  however,  are 
reportedly  already  using  primarily  hard 
TEDs  and  the  elimination  of  the 
approval  of  soft  TED  use  should  affect 
only  a  small  proportion  of  shrimpers. 
Finally,  there  is  no  significant  financial 
burden  associated  writh  requiring  the 
use  of  top-opening  TEDs  instead  of 
bottom-opening  TEDs.  Most  shrimpers 
can  convert  existing  bottom-opening 
hard  TEDs  to  top-opening  easily. 

Shrimp  Industry  Advisory  Panel 

NMFS  wishes  to  establish  a  shrimp 
industry  panel  to  provide 
individualized  advice  to  the  agency  on 
all  management  aspects  of  the  TED 
regulations,  although  NMFS  does  not 
have  sufficient  information  to  make  a 
specific  proposal  at  this  time.  Such  a 
panel  would  convene  periodically  to 
bring  concerns  of  the  industry  and 
particular  problems  with  regulations  to 
the  attention  of  the  agency.  It  would 
provide  a  forum  for  NMFS  to  discuss 
matters  such  as  revisions  to  gear  types, 
new  TED  designs,  and  improvements  to 
the  TED  regulations.  NMFS  does 
attempt  to  seek  input  from  fishermen 
regarding  its  management  actions 
through  comment  periods,  public 
hearings,  TED  technology  transfer 
workshops,  and  informal  contacts; 
however,  these  means  are  not  optimal 
for  overcoming  serious  communication 
barriers  between  NMFS  and  shrimpers. 
Several  problems  contribute  to  this 
communications  barrier  including 
distrust  on  the  part  of  shrimpers  that 
their  input  is  honestly  heard,  the 
conflict  of  shrimpers'  work  demands 
with  their  full  participation  in  a 
dialogue  with  fishery  managers,  and  the 
absence  of  a  forum  where  open 
discussions  about  problems  and  plans  to 
overcome  them  can  be  held.  Another 
difficulty  is  the  large  number  of 
participants  in  the  shrimp  fishery,  and 
the  fact  that  relatively  few  of  them 
belong  to  industry  associations  that  can 
represent  their  collective  views. 

NMFS  intends  to  pursue  the  creation 
of  a  shrimp  industry  advisory'  panel,  but 
must  first  clarify  the  exact  means  of 
doing  so.  In  addition  to  comments  on 
this  proposed  rule,  NMFS  is  also 
seeking  comments  on  implementation  of 
a  shrimp  industry  panel  and  specifically 


on  methods  to  identify  and  select 
shrimp  industry  representatives  to  serve 
on  the  panel  that  would  fairly  reflect  the 
interests  of  the  v^irious  diverse  sections 
if  the  shrimp  trawling  fleets.  If  a 
feasible  way  to  select  membership  for 
the  panel  can  be  developed.  NMFS  will 
attempt  to  identify  and  obtain  necessary 
funding  to  implement  the  panel. 

Request  for  Comments 

NMFS  will  accept  written  comments 
(see  ADDRESSES)  on  this  proposed  rule 
and  on  the  proposed  shrimp  industry 
advisory  panel  until  June  10, 1996.  In 
addition,  NMFS  will  conduct  ten  public 
hearings  on  this  action. 

The  hearings  are  scheduled  as 
follows: 

1.  May  10.  1996.  at  7  p.m.,  St. 
Petersburg,  FL 

2.  May  14,  1996,  at  7  p.m..  Cameron, 
LA 

3.  May  15,  1996,  at  6  p.m..  Thibodaux. 
LA 

4.  May  16, 1996.  at  6  p.m..  Mobile.  AL 

5.  Mav  21,  1996,  at  6  p.m..  Port  Isabel, 
TX 

6.  May  22,  1996,  at  6  p.m..  Corpus 
Christi,  TX 

7.  May  22,  1996,  at  7  p.m.,  Bolivia,  NC 

8.  May  23,  1996,  at  6  p.m.,  Galveston, 
TX 

9.  May  23,  1996,  at  6:30  p.m., 
Charleston,  SC 

10.  May  24,  1996,  at  6:30  p.m., 
Brunswick,  GA 

The  hearings  will  be  held  at  the 
following  locations: 

1.  University  of  South  Florida,  Davis 
Hall,  Room  130,  140  7th  Avenue  South, 
St.  Petersburg.  FL  33701 

2.  Cameron  Elementary  School. 
Auditorium,  510  Marshall  Street. 
Cameron.  LA  70631 

3.  Thibodaux  Civic  Center.  Plantation 
Room,  310  North  Canal  Boulevard. 
Thibodaux.  LA  70301 

4.  Mobile  Civic  Center,  Meeting  Room 
16,  401  Civic  Center  Drive,  Mobile,  AL 
36601 

5.  Port  Isabel  Community  Center. 
Conference  Room,  213  Yturria  Street, 
Port  Isabel,  TX  78578 

6.  Texas  A&M  University  Agricultural 
Research  &  Extention  Center,  Route  2, 
Box  589  (Highway  44,  5  miles  west  of 
airport).  Corpus  Christi,  TX  78406 

7.  North  Carolina  Cooperative 
Extension  Service,  Brunswick  County 
Govermnent  Center,  Agriculture 
Building,  (Foods  Lab),  10  Referendum 
Drive.  Bohvia,  NC  28422 

8.  Texas-Galveston  County  Court 
House,  (Jury  assembly  room,  1st  floor), 
722  Moody.  Galveston.  TX  77550 

9.  South  Carolina  Marine  Resources 
Research  Institute,  (Auditorium),  217 
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Fort  Johnson  Road,  Charleston,  SC 
29412 

10.  University  of  Georgia  Marine 
Extension  Service  Office.  (Conference 
room),  715  Bay  Street.  Brunswick,  GA 
31520 
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Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  provisions  of  the  proposed 
rule  would  impose  only  a  minor 
economic  burden  on  shrimpers.  The 
Assistant  Administrator  for  Fisheries. 
NOAA,  (AA)  prepared  an  EA  for  this 
proposed  rule  and  copies  are  available 
(see  ADDRESSES). 

List  of  Subjects 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports,  Fish.  Imports,  Marine 
mammals,  Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 


Dated:  April  19, 1996. 
RoUond  A.  Sdunittoi. 

AssislanX  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  217  and  227  are 
proposed  to  be  amended  as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1544;  and  16 
U.S.C.  742a  et  seq..  unless  otherwise  noted. 

2.  In  §  217.12,  the  definitions  for 
"Atlantic  Shrimp  Fishery-Sea  Turtle 
Conservation  Area"  and  "Gulf  Shrimp 
Fishery-Sea  Turtle  Conservation  Area" 
are  added,  in  alphabetical  order,  and  the 
definition  of  "Approved  TED"  is 
revised,  to  read  as  follows: 

§217.12    Definitions. 

•         *         *         •         * 

Approved  TED  means: 

(1)  A  hard  TED  that  compUes  with  the 
generic  design  criteria  set  forth  in  50 
CFR  227.72(e)(4)(i).  (A  hard  TED  may  be 
modified  as  sjiecifically  authorized  by 
50  CFR  227.72(e)(4)(iv));  or 

(2)  A  special  hard  TED  that  complies 
with  the  provisions  of  50  CFR 
227.72(e)(4)(ii);  or 

(3)  Prior  to  December  31, 1996,  a  soft 
TED  that  complies  with  the  provisions 
set  forth  in  50  CFR  227.72(e)(4)(iii). 

«         »         •         •         • 

Atlantic  Shrimp  Fishery-Sea  Turtle 
Conservation  Area  (Atlantic  SFSTCA) 
means  the  inshore  and  offshore  waters 
along  the  coast  of  the  States  of  Georgia 
and  South  CaroUna  from  the  Georgia- 
Florida  border  to  the  North  Carolina- 
South  Carolina  border  extending  to  10 
nautical  miles  (18.5  km)  offshore. 
•         •         *         *        • 

Gulf  Shrimp  Fishery-Sea  Turtle 
Conservation  Area  (Gulf  SFSTCA} 
means  the  offshore  waters  along  the 
coast  of  the  States  of  Texas  and 
Louisiana  from  the  South  Pass  of  the 
Mississippi  River  to  the  U.S.-Mexican 
border  extending  to  10  nautical  miles 
(18.5  km)  offshore. 


PART  227— THREATENED  FISH  AND 
WILDLIFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  L.S.C.  1531  etseq. 

4.  In  §  227.72.  paragraphs 
(e)(2)(ii)(B)(J).  (e)(4)(i)(F),(e)(4)(iii) 
introductory  text,  (e)(5)  heading  and 
(e)(5)(i)  are  revised  to  read  as  follows: 

§  227.72    Exceptions  to  prohibitions. 


(e)  *  •  • 

(2)  •  •  • 

(ii)  •  •  • 

(B)  *  •  * 

(1)  (/)  Effective  December  31, 1996,  a 
single  test  net  (try  net)  with  a  headrope 
length  of  12  ft  (3.6  m)  or  less  and  with 
a  footrope  length  of  15  ft  (4.6  m)  or  less, 
if  it  is  either  pulled  immediately  in  front 
of  another  net  or  is  not  connected  to 
another  net  in  any  way,  if  no  more  than 
one  test  net  is  used  at  a  time,  and  if  it 
is  not  towed  as  a  primary  net; 

(i7)  Prior  to  December  31. 1996,  in  the 
Gulf  SFSTCA  or  the  Atlantic  SFSTCA, 
a  single  test  net  (try  net)  with  a 
headrope  length  of  12  ft  (3.6  m)  or  less 
and  with  a  footrope  length  of  15  ft  (4.6 
m)  or  less,  if  it  is  either  pulled 
immediately  in  front  of  another  net  or 
is  not  connected  to  another  net  in  any 
way,  if  no  more  than  one  test  net  is  used 
at  a  time,  and  if  it  is  not  towed  as  a 
primary  net; 

{Hi)  Prior  to  December  31, 1996.  in 
areas  other  than  the  Gulf  SFSTCA  or  the 
•Atlantic  SFSTCA,  a  single  test  net  (tr\' 
net)  with  a  headrope  length  of  20  ft  (6.1 
m)  or  less,  if  it  is  either  pulled 
immediately  in  front  of  another  net  or 
is  not  coimected  to  another  net  in  any 
way.  if  no  more  than  one  test  net  is  used 
at  a  time,  and  if  it  is  not  towed  as  a 
primary  net; 
*        •        •        •        • 

(4)  *  •  * 

(i)  *  *  * 

(F)  Position  of  escape  opening.  (2)  In 
areas  other  than  the  Gulf  SFSTCA  or  the 
Atlantic  SFSTCA,  the  entire  width  of 
the  escape  opening  from  the  trawl  must 
be  centered  on  and  immediately  forward 
of  the  frame  at  either  the  top  or  bottom 
of  the  net  when  the  net  is  in  its 
deployed  position.  The  escape  opening 
must  be  at  the  top  of  the  net  when  the 
slope  of  the  deflector  bars  from  forward 
to  aft  is  upward,  and  must  be  at  the 
bottom  when  such  slope  is  downward. 
For  a  single-grid  TED.  the  escape 
opening  must  be  cut  horizontally  along 
the  same  plane  as  the  TED.  and  may  not 
be  cut  in  a  fore-and-aft  direction. 

(2)  In  the  Gulf  SFSTCA  and  the 
Atlantic  SFSTCA,  the  entire  width  of 
the  escape  opening  from  the  trawl  must 
be  centered  on  and  immediately  forward 
of  the  frame  at  the  top  of  the  net  when 
the  net  is  in  its  deployed  position.  The 
slope  of  the  deflector  bars  from  forward 
to  aft  must  be  upward.  For  a  single-grid 
TED.  the  escape  opening  must  be  cut 
horizontally  along  the  same  plane  as  the 
TED,  and  may  not  be  cut  in  a  fore-and- 
aft  direction. 
■         »         •        •        • 

(iii)  Soft  TEDs  lapplirable  until 
December  31.  19961.  Soft  TEDs  are  TEDs 
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with  deflector  panels  made  from 
polypropylene  or  polyethylene  netting. 
In  the  Gulf  SFSTCA  and  the  Atlantic 
SFSTCA.  soft  TEDs  are  not  approved 
TEDs.  Prior  to  December  31.  1996.  in 
areas  other  than  the  Gulf  SFSTCA  and 
Atlantic  SFSTCA.  the  following  soft 
TEDs  are  approved  TEDs: 
•        •         »         •         • 

(5)  Revision  of  generic  design  criteria, 
allowable  modification  of  bard  TEDs. 
additional  special  bard  TEDs. 

(i)  The  Assistant  Administrator  may 
revise  the  generic  design  criteria  for 
hard  TEDs  set  forth  in  paragraph  (e){4)(i) 
of  this  section,  may  approve  special 
hard  TEDs  in  addition  to  those  listed  in 
paragraph  (e)(4)(ii)  of  this  section,  or 
may  approve  allowable  modifications  to 
hard  TEDs  in  addition  to  those 
authorized  in  paragraph  (e)(4)(iv)  of  this 
section,  by  a  regulatory  amendment,  if. 
according  to  a  NlMFS-approved 
scientific  protocol,  the  TEDs 
demonstrate  a  sea  turtle  exclusion  rate 
of  97  percent  or  greater  (or  an  equivalent 
exclusion  rate).  Testing  under  the 
protocol  must  be  conducted  under  the 
supervision  of  the  Assistant 
Administrator,  and  shall  be  subject  to 
all  such  conditions  and  restrictions  as 
the  Assistant  Administrator  deems 
appropriate.  Any  person  wishing  to 
participate  in  such  testing  should 
contact  the  Director.  Southeast  Fisheries 
Science  Center.  NMFS. 
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Groundfish  of  the  Gulf  of  Alaska; 
Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska; 
Improve  IFQ  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  amend  portions  of  the  regulations 
implementing  the  Individual  Fishing 
Quota  (IFQ)  Program  for  the  Pacific 
halibut  and  sablefish  fixed  gear  fisheries 
in  and  off  of  Alaska.  This  proposed  rule 
also  would  eliminate  a  prohibition 
pertaining  to  IFQ  sablefish  in  the 
regulations  governing  the  groundfish 
fisheries  in  the  G  ilf  of  Alaska  (GOA). 


After  the  first  year  of  the  IFQ  Program's 
operation,  the  North  Pacific  Fishery 
Management  Council  (Council)  and 
NMFS  recognize  aspects  of  the  program 
that  need  further  refinement.  This 
action  is  necessary  to  make  those 
refinements  and  is  intended  to  improve 
the  ability  of  NMFS  to  manage  the 
Pacific  halibut  and  sablefish  fixed  gear 
fisheries. 

DATES:  Comments  must  be  received  by 
May  24.  1996. 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
NMFS.  P.O.  Box  21668,  Juneau,  AK 
99802-1668;  Attn:  Lori  J.  Gravel,  or 
deliver  to  Room  453,  709  W.  9th  Street, 
luneau.  AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  Hale.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  codified  at  50  CFR  part 
676  implement  the  IFQ  Program,  a 
limited  access  system  for  management 
of  the  Pacific  halibut  [Hippoglossus 
stenolepis)  and  sablefish  (Anoplopoma 
fimbria)  fixed  gear  fisheries  in  and  off  of 
Alaska,  under  the  authority  of  the 
Northern  Pacific  Halibut  Act  with 
respect  to  halibut  and  the  Magnuson 
Fishery  Conservation  and  Management 
Act  with  respect  to  sablefish.  Further 
information  on  the  rationale  for  and 
implementation  of  the  IFQ  Program  is 
contained  in  the  preamble  to  the  final 
rule  implementing  that  program 
published  in  the  Federal  Register, 
November  9,  1993  (58  FR  59375).  and  in 
the  preambles  to  subsequent  rules 
amending  those  regulations. 

This  action  would  amend  various 
portions  of  the  regulations 
implementing  the  IFQ  Program  and 
eliminate  a  prohibition  in  the  GOA 
groundfish  regulations  that  pertains  to 
IFQ  sablefish.  Jhese  changes  are 
intended  to  improve  the  ability  of 
fishermen  to  conduct  fishing  operations 
under  the  IFQ  Program,  to  refine  NMFS' 
ability  to  administer  the  program 
effectively,  and  to  make  the  program 
more  responsive  to  conservation  and 
management  goals  for  Pacific  halibut 
and  sablefish  fisheries. 

Elimination  of  the  72-hour  "Fair  Start" 
Provision 

Section  672. 7(k)  would  be  repealed  to 
eliminate  the  prohibition  against 
deploying  fixed  gear  during  the  72-hour 
period  preceding  the  opening  of  fixed 
gear  sablefish  fishing  seasons.  Currently, 
fishermen  with  hook-and-line  gear 
legally  deployed  in  other  GOA  fisheries 
during  the  72-hour  period  immediately 


before  the  opening  of  sablefish  seasons 
are  prohibited  from  participating  in 
those  seasons.  Under  open  access,  this 
prohibition  was  designed  to  prevent 
such  fishermen  from  gaining  an 
advantage  over  fishermen  who  could 
not  legally  deploy  hook-and-line  gear 
until  the  opening  of  the  sablefish 
season.  The  regulation,  written  in 
conformity  with  a  similar  restriction  in 
the  Pacific  halibut  fishery  regulations 
(50  CFR  part  301),  was  necessary  under 
an  open  access  system  to  ensure  that  all 
fishermen  in  fixed  gear  sablefish 
fisheries  would  have  equitable 
opportunities  for  harvest  during 
extremely  brief  fishing  seasons.  NMFS 
has  determined  that  this  prohibition  is 
no  longer  necessary.  Under  the  IFQ 
Program,  which  lengthened  GOA  fixed 
gear  sablefish  seasons,  the  race  for  fish 
and  the  preemption  of  grounds  are  no 
longer  problems.  The  regulation 
at  §  672. 7(k)  would  therefore  be 
removed. 

Revision  of  the  Ovmer-aboard 
Restriction 

Section  676.13(0(1)  would  be  revised 
to  allow  fishermen  to  leave  their  vessels 
during  the  time  between  their  arrival  in 
port  and  the  beginning  of  landing 
operations.  Current  IFQ  regulations 
require  IFQ  holders  to  be  aboard  vessels 
used  to  harvest  IFQ  fish  during  all 
fishing  operations.  The  Council 
intended  this  requirement  to  ensure  that 
the  catcher  vessel  fleet  remain  primarily 
an  owner-operator  fleet  and  that  the  IFQ 
Program  not  profoundly  change  the 
socio-economic  character  of  the  fixed 
gear  fishing  fleet  or  the  coastal  Alaskan 
communities  where  this  fleet  is  based. 
To  this  end,  §  676.13(f)(1)  requiresIFQ 
holders  to  remain  onboard  vessels 
containing  IFQ  harvest  until  all  IFQ 
species  have  been  offloaded.  A 
provision  at  §  676.22(d)  permits 
waiving  of  the  owner-aboard  restriction 
in  the  event  of  extreme  personal 
emergency. 

While  continuing  to  require  that  IFQ 
holders  be  aboard  during  harvest  and 
landing  of  IFQ  fish,  except  as  allowed 
by  the  emergency  waiver  provision,  the 
Council  recognizes  that  less  urgent 
occasions  may  oblige  an  IFQ  holder  to 
leave  his  or  her  vessel  while  in  port  but 
before  offloading  of  IFQ  fish  has 
commenced.  Section  676.14(b)(1)  allows 
IFQ  landings  only  between  the  hours  of 
0600  and  1800,  Alaska  local  time 
(A. It.).  A  fisherman  who  arrives  in  port 
after  1800  hours  (hrs),  A.l.t..  must 
remain  on  his  or  her  vessel  overnight 
until  IFQ  landings  may  commence  the 
following  day.  Such  inconveniences  are 
not  necessary  to  preserve  the  intent  of 
the  Council. 


Accordingly,  the  Council  requested 
that  NMFS  remove  the  restriction.  This 
action  would  amend  regulations  at 

§  676.13(f)(1)  to  relieve  the  restriction 
that  IFQ  fishermen  remain  aboard  in  the 
interim  between  arriving  in  port  and 
unloading  IFQ  harvests. 

Delivery  of  IFQ  Halibut  Bycatch  by 
Salmon  Fishermen 

Exceptions  to  twp  landing 
requirements  at  §  676.14  are  proposed 
to  encourage  salmon  fishermen  with 
halibut  IFQ  to  land  incidental  catches  of 
halibut.  A  provision  would  be  added  at 
§  676.14(a)  to  relieve  salmon  trollers  of 
the  IFQ  Program's  6-hour  prior  notice  of 
landing  requirement  for  the  purpose  of 
delivering  small  amounts  of  IFQ  halibut 
bycatch  concurrently  with  legal  salmon 
landings.  Salmon  troll  fishermen  who 
possess  sufficient  halibut  IFQ  are 
required  to  keep  halibut  bycatch.  Under 
current  regulations,  such  fishermen  are 
prohibited  from  unloading  IFQ  species 
along  with  salmon  harvests  unless  they 
have  given  NMFS  the  6-hour  prior 
notice  of  landing  required  of  all  IFQ 
landings. 

Salmon  troll  fishermen  have 
requested  some  relief  from  the  prior- 
notice  reporting  requirement  to  manage 
small  amounts  of  halibut  bycatch  taken 
incidental  to  salmon  harvests.  No  prior 
notice  of  landing  is  required  for  salmon 
landings,  and  the  fishermen  wishing  to 
unload  salmon  but  who  had  not 
provided  sufficient  prior  notice  cannot 
offload  IFQ  halibut  bycatch  at  the  same 
time. 

Also,  a  provision  would  be  added 
at  §676.14(b)  to  relieve  salmon 
fishermen  of  the  restriction  that  IFQ 
landings  be  made  between  the  hours  of 
0600  and  1800.  A.l.t.,  only.  This  12- 
hour  landing  window  and  the  6-hour 
prior  notice  requirement  are  integral 
aspects  of  the  IFQ  Program,  providing 
NMFS  with  means  by  which  to  ensure 
compliance  with  program  regulations. 
Nevertheless.  NMFS  recognizes  that 
these  requirements  may  contribute  to 
the  illegal  discard  of  IFQ  halibut 
bycatch  in  the  salmon  fishery. 
Therefore,  NMFS  would  exempt 
fishermen  from  the  6-hour  prior  notice 
requirement  and  the  12-hour  landing 
window  for  the  sole  purpose  of  landing 
500  lb  (0.227  metric  tons  (mt))  or  less  of 
IFQ  halibut  bycatch  concurrently  with 
legal  salmon  landings.  IFQ  landing 
reports  for  such  landings  would  still  be 
required  as  currently  prescribed.  NMFS 
reasons  that  500  lbs  (0.227  mt)  is  large 
enough  to  cover  halibut  bycatches  in  the 
salmon  troll  fishery  but  not  so  large  as 
to  jeopardize  the  effective  monitoring  of 
IFQ  landings. 


Revision  of  Shipment  Report 
Requirement 

This  action  would  revise 
§  676.14(c)(2)  to  modify  IFQ  Shipment 
Report  requirements.  The  IFQ  Program 
contains  a  number  of  enforcement 
checks  designed  to  discourage  and 
detect  illegal  transactions  and  marketing 
of  IFQ  harvests.  By  requiring  that  a 
Shipment  Report  accompany  the 
transportation  of  IFQ  species  beyond  the 
landing  point,  NMFS  has  the  ability  to 
detect  the  shipment  or  marketing  of  IFQ 
species  illegally  harvested  or  landed. 
Current  regulations  at  §  676.14(c)(1) 
require  a  Shipment  Report  to  be 
submitted  to  NMFS  before  a  shipment 
commences.  Regulations 
at  §  676.14(c)(2)  further  require  that  a 
Shipment  Report  or  a  bill  of  lading 
containing  the  same  information 
accompany  a  shipment  of  IFQ  fish  to  all 
points  of  sale  within  Alaska  and  to  the 
first  point  of  sale  outside  of  Alaska. 
After  the  first  year  of  the  IFQ  Program's 
operation,  NMFS  believes  the  current 
requirement  to  be  unnecessary  to 
monitor  and  enforce  the  IFQ  Program 
effectively.  The  proposed  regulation 
would  modify  the  current  regulation  to 
require  that  the  Shipment  Report  be 
filled  out  prior  to  shipment  and 
submitted  to  NMFS  within  1  week  after 
the  date  on  which  the  shipment 
occurred.  The  proposed  regulation  also 
would  require  that  the  Shipment  Report 
or  a  bill  of  lading  accompany  a 
shipment  of  IFQ  species  to  the  first 
destination  beyond  the  landing  point 
only.  These  changes  would  reUeve  a 
reporting  requirement  on  shipments  of 
IFQ  fish  by  allowing  Shipment  Reports 
to  be  submitted  up  to  1  week  after  the 
shipment  occurred.  In  addition,  a 
registered  buyer  would  be  relieved  of 
the  requirement  to  produce  multiple 
copies  of  the  Shipment  Report. 

Revision  of  Transshipment 
Requirements 

Section  676.14(e)  would  be  revised  to 
clarify  requirements  governing 
transshipment  of  IFQ  species.  The 
current  regulation  may  be 
misinterpreted  to  mean  that  24-hour 
prior  notice  of  a  transshipment  is 
sufficient  to  "authorize"  a 
transshipment.  Authorization  of 
transshipments  allows  NMFS  the 
opportunity  to  monitor  the  movement  of 
IFQ  harvests  and  thus  ensure 
compliance  with  program  regulations. 
Unless  such  requests  are  approved  by 
NMFS  24  hours  in  advance  and  apprise 
NMFS  of  the  sf)ecific  location  where  a 
transshipment  would  occur,  the 
enforcement  rationale  underlying  the 
requirement  would  be  lost.  The 


proposed  amendment  would  specify 
that  authorization  from  a  clearing  officer 
to  transship  IFQ  species  must  itself  be 
obtained  by  the  prospective 
transship{>er  24  hours  before  the 
proposed  transshipment  could  occur. 
The  amendment  would  further  require 
that  the  request  for  authorization  specify 
the  date  and  location  of  the  proposed 
transshipment. 

Tagged  Halibut  and  Sablefish 

A  new  section  would  be  added  to  part 
676  to  allow  tagged  halibut  and 
sablefish  to  be  landed  without  being 
debited  to  a  person's  IFQ  halibut  or  IFQ 
sablefish  quota.  The  International 
Pacific  Halibut  Commission  (IPHC)  has 
requested  that  IFQ  regulations  be 
amended  to  encourage  the  landing  of 
tagged  halibut  in  support  of  the  IPHC's 
biological  research  on  halibut.  The 
recapture  of  tagged  fish  yields  important 
scientific  data  on  growth  and  migration. 
The  IPHC  is  concerned  that  such  data 
could  be  lost  if  the  landing  and 
reporting  of  tagged  halibut  would  place 
a  fisherman  in  violation  of  IFQ 
regulations.  Accordingly,  N'MFS  would 
add  to  IFQ  regulations  a  provision  that 
tagged  halibut  landed  pursuant 
to  §  301.18  of  Pacific  Halibut  Fisheries 
Regulations  not  be  counted  against  an 
IFQ  holder's  annual  Pacific  halibut 
quota.  This  provision  would  also  apply 
to  the  capture  of  tagged  sablefish  to 
promote  NMFS'  fisheries  research. 

Elimination  of  Certified  Mail 
Requirements 

Sections  676.20(f)(3)  and  676.21(c)(3) 
would  be  amended  to  eliminate  certified 
mail  requirements.  The  regulations 
implementing  the  IFQ  Program  require 
NMFS  to  send  IFQ  permits  and 
notification  of  eligibility  for  quota  share 
(QS)  transfer  by  certified  mail.  The 
purpose  of  this  requirement  was  to 
ensure  timely  receipt  of  such  permits 
and  notices.  In  practice,  this 
requirement  has  been  ineffective,  since 
certified  mail  ensures  timely  delivery 
but  not  timely  receipt;  a  substantial 
number  of  certified  mailings  remained 
uncollected  in  post  office  boxes,  thus 
defeating  the  purpose  of  the 
requirements  and  providing  no 
substantial  benefit  to  participants  in  the 
program.  To  make  the  IFQ  Program 
more  cost-effective.  NMFS  would 
eliminate  certified  mail  requirements 
but  retain  the  right  to  use  certified 
mailings  on  a  discretionary  basis. 

Revisions  to  the  Transfer  Process 

The  transfer  process  for  QS  and  IFQ 
would  be  revised  to  address  two  issues 
identified  by  NMFS  and  the  fishing 
industry  during  the  first  year  of  fishing 
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under  the  IFQ  Program.  First,  the 
provision  for  leasing  QS  at  §  676.21  (g) 
would  be  revised  to  allow  leasing  of  IFQ 
under  the  same  conditions.  Under  the 
current  regulations,  persons  are 
prohibited  from  leasing  more  than  10 
percent  of  their  QS  assigned  to  vessel 
categories  B,  C,  or  D.  The  Council 
intended  to  allow  all  persons  holding 
QS  assigned  to  vessel  categories  B.  C.  or 
D  to  lease  up  to  10  percent  of  that  QS 
for  a  period  of  3  years.  This  intent  was 
partially  thwarted  by  Amendment  31  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Amendment  35  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska,  more  commonly  known 
as  the  Modified  Block  Provision  to  the 
IFQ  Program.  The  Modified  Block 
Provision  prohibited  the  transfer  of  any 
QS  block  except  as  £m  undivided  whole. 
Because  leasing  is  considered  a  transfer 
of  QS.  this  prevented  a  person  from 
leasing  blocked  QS,  unless  the  blocked 
QS  to  be  leased  was  less  than  or  equal 
to  10  percent  of  the  QS  held  by  that 
person  for  an  IFQ  species  in  an  IFQ 
regulatory  area.  NMFS  determined  that 
allowing  the  lease  of  IFQ  separate  from 
QS  would  restore  the  full  benefit  of  the 
Council's  intent.  This  would  allow  a 
person  to  transfer  up  to  10  percent  of 
their  annual  allocation  of  IFQ  for  an  IFQ 
species  in  an  IFQ  regulatory  area, 
whether  the  QS  from  which  the  IFQ  was 
derived  is  blocked  or  unblocked, 
because  only  QS,  and  not  IFQ,  is 
blocked.  Regulations  at  §  676.21(a). 
(f)(1),  and  (f)(2)  also  would  be  revised  to 
reflect  this  change. 

Second,  new 
paragraphs  §676.21(i)(l)  and  (2)  would 
be  added  to  provide  for  the  transfer  of 
all  QS  and  IFQ  to  the  surviving  spouse 
of  a  deceased  individual  holder  of  QS  or 
IFQ  by  right  of  survivorship,  unless 
contrary  intent  was  expressed  by  the 
deceased  holder  of  QS  or  IFQ  in  a 
probated  will.  This  provision  also 
would  allow  the  surviving  spouse,  first, 
to  transfer  any  current  year's  IFQ  for  the 
duration  of  the  allocation  year  and, 
second,  to  transfer  annual  allocations  of 
IFQ  resulting  from  the  total  QS 
transferred  by  right  of  survivorship  for 
3  calendar  years  from  the  date  of  the 
death  of  the  deceased  holder  of  QS  or 
IFQ.  The  transfer  of  QS  and  IFQ  to  the 
surviving  spouse  is  proposed  in 
response  to  requests  to  NMFS  from  the 
industry  and  is  consistent  with  the 
Council's  intent  for  the  IFQ  program  as 
evidenced  by  the  FMP  sections  cited 
above.  This  action  also  would  benefit 
surviving  spouses  who  were  not 
initially  issued  QS  or  who  are  not  IFQ 


crew  members  because  without  meeting 
those  criteria  the  surviving  spouse 
would  not  be  eligible  to  harvest  IFQ 
species.  The  new  provision  would  allow 
a  surviving  spouse  to  transfer  the  total 
IFQ  resulting  from  QS  for  a  period  of  3 
years  and  thereby  obtain  pecuniary 
benefit  from  the  QS  for  that  period. 
NMFS  determined  that  3  years  would 
provide  the  surviving  spouse  with 
adequate  time  to  resolve  permanently 
any  issues  that  may  arise  due  to 
receiving  QS  or  IFQ  by  right  of 
survivorship,  including  subsequent 
transfers.  An  Application  for  Transfer  of 
QS  or  IFQ  to  the  surviving  spouse 
would  be  approved  by  the  Director, 
Alaska  Region,  NMFS,  when  sufficient 
evidence,  such  as  a  death  certificate,  has 
been  provided  to  verify  the  death  of  the 
holder  of  QS  or  IFQ.  If  the  deceased 
provided  for  distribution  of  the  QS  or 
IFQ  in  a  will  that  is  probated,  then  the 
QS  or  IFQ  would  be  transferred  under 
the  provisions  for  transfer  as  a  result  of 
court  order  or  operation  of  law  set  out 
in  §  676.21(e)  and  other  transfer 
provisions  of  §676.21. 

Classification 

This  proposed  rule  would  not  require 
the  collection  of  information  not  already 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  The  collection  of 
information  originally  authorized  for  the 
IFQ  Program  included  in  the  request  for 
transshipment  authorization 
information  regarding  the  primary  port 
location  of  the  proposed  transshipment. 
The  requirement  that  transshipments 
take  place  in  primary  ports  only  was 
subsequently  removed  from  regulations 
implementing  the  IFQ  Program. 
However,  the  information  required 
remains  accounted  for  and  approved  by 
OMB  (OMB  conU-ol  number  0648-0272) 
regarding  IFQs  for  Pacific  halibut  and 
sablefish.  This  proposed  action  simply 
reinstates  the  requirement  that  requests 
for  transshipment  authorization  include 
notice  of  the  location  of  the  proposed 
transshipment,  although  that  location 
no  longer  need  be  a  primary  port.  The 
estimated  response  time  for  the 
transshipment  notice  is  6  minutes.  The 
proposed  action  also  restates  existing 
requirements  for  prior  notices  of 
landing,  shipment  reports,  and 
applications  for  transfer  of  IFQs,  all  also 
approved  under  OMB  control  number 
0648-0272.  The  respective  estimated 
response  times  for  these  requirements 
are  12  minutes.  12  minutes,  and  2 
hours.  No  additional  burden  is  required 
of  the  public  for  information  not  already 
projected  for  IFQ  recordkeeping  £md 
reporting  requirements. 
Notwithstanding  any  other  provision  of 
law.  no  person  is  required  to  respond  to 


nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currentiy  valid 
OMB  Control  Number. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  changes  contained  in  this  action 
would:  (1)  Relax  restrictions  and 
eliminate  prohibitions  that  have  proven 
unnecessary  during  the  IFQ  Program's 
first  year  of  operation  that  would 
provide  fishermen  greater  fi^edom  to 
conduct  operations  in  a  maimer  more 
personally  and  economically 
convenient;  (2)  reduce  NMFS' 
administrative  costs  by  eliminating  the 
certified  mail  requirements  of  the  IFQ 
Program  that  would  make 
administration  of  the  IFQ  Program  more 
cost-effective,  with  no  reduction  of 
services  and  at  no  expense  to  IFQ 
Program  participants  or  related 
businesses;  (3)  clarify  a  reporting 
requirement  that  may  be  ambiguous  by 
simply  reinstating  the  requirement  that 
requests  for  authorization  include  notice 
of  the  location,  although  that  location 
no  longer  need  be  a  primary  port;  and 
(4)  provide  additional  benefits  to  IFQ 
cardholders  and  their  families  by 
revising  the  transfer  process  to  allow  QS 
and  IFQ  to  be  used  by  spouses  of 
deceased  IFQ  cardholders  and  allow 
IFQ  to  be  transferred  similarly  to  QS. 
This  action  comprises  regulatory  and 
administrative  adjustments  meant  to 
improve  the  IFQ  Program's  benefits  to 
fishermen  and  remove  inhibitions  on 
the  ability  of  small  businesses  to 
compete  within  the  IFQ  Program.  None 
of  these  changes  would  impose  any 
additional  cost  or  burden  on  small 
entities  participating  in  or  affected  by 
the  IFQ  Program,  nor  would  these 
changes  require  any  additional  effort  or 
information  from  IFQ  fishermen.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

List  of  Subjects 

50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  676 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  April  17.  1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  676  are 
proposed  to  be  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §672.7.  paragraph  (k)  is 
removed  and  reserved. 

PART  67&— UMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

3.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 

4.  In  §676.13,  paragraph  (f)(1)  is 
revised  to  read  as  follows: 

§676.13    Pennlts. 

*        •        *        *        • 

(f)  Inspection.  (1)  A  legible  copy  of 
any  IFQ  permit  issued  under  this 
section  must  be  carried  on  board  the 
vessel  used  by  the  permitted  person  to 
harvest  IFQ  halibut  or  IFQ  sablefish  at 
all  times  that  such  fish  are  retained  on 
board.  Except  as  specified 
in  §  676.22(d),  an  individual  that  is 
issued  an  IFQ  card  must  remain  aboard 
the  vessel  used  to  harvest  IFQ  halibut  or 
IFQ  sablefish  with  that  card  during  all 
fishing  operations  until  arrival  at  the 
point  of  landing  and  during  all  IFQ 
landings.  The  IFQ  cardholder  must 
present  a  copy  of  the  IFQ  permit  and  the 
original  IFQ  card  for  inspection  on 
request  of  any  authorized  officer, 
clearing  officer,  or  registered  buyer 
purchasing  IFQ  species.  Nothing  in  this 
paragraph  would  prevent  an  individual 
that  is  issued  an  IFQ  card  from  being 
absent  from  the  vessel  used  to  harvest 
IFQ  halibut  or  IFQ  sablefish  between  the 
time  the  vessel  arrives  at  the  point  of 
landing  until  the  commencement  of 
landing. 
***** 

5.  Ip  §676.14,  paragraphs  (a),  (b)(1), 
(c),  ai>d  (e)  are  revised  to  read  as 
follows: 

§  676. 1 4    Recordkeeping  and  reporting. 

***** 

(a)  Prior  notice  of  landing.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  the  operator  of  any  vessel 
making  an  IFQ  landing  must  notifj-  the 
Alaska  Region,  NMFS,  no  later  than  6 
hours  before  landing  IFQ  halibut  or  IFQ 


sablefish,  unless  permission  to 
commence  an  IFQ  landing  within  6 
hours  of  notification  is  granted  by  a 
clearing  officer. 

(1)  Prior  notice  of  landings  required 
by  this  section  must  be  made  to  the  toll-  • 
free  telephone  number  specified  on  the 
IFQ  permit  between  the  hours  of  0600 
and  2400,  Alaska  local  time.  The 
notification  must  include  the  name  and 
location  of  the  registered  buyer(s)  to 
whom  the  IFQ  halibut  or  IFQ  sablefish 
will  be  landed,  the  vessel  identification, 
the  estimated  weight  of  the  IFQ  halibut 
or  IFQ  sablefish  that  will  be  landed  and 
the  identification  number(s)  of  the  IFQ 
card(s)  that  will  be  used  to  land  the  IFQ 
halibut  or  IFQ  sablefish.  and  the 
anticipated  date  and  time  of  landing. 

(2)  The  operator  of  a  category  "B," 
"C."  or  "D"  vessel,  as  defined 

at  §  676.20(a)(2).  making  an  IFQ  landing 
of  IFQ  halibut  of  5M  lb  (0.227  mt)  or 
less  of  weight  detemined  pursuant  to 
§676.22(c)(3)(ii)  a-jd  concurrent  with  a 
legal  landing  of  sahnon  is  exempt  from 
the  prior  notice  o'Jjanding  required  by 
this  section. 

(b)**' 

(l)IFQlandin 
between  the  hoi 
Alaska  local  tim 

(i)  Permission 
time  is  granted 
officer;  or 

(ii)  IFQ  hal 
less  of  weight 
to  §676.22(c; 
concurrently 
salmon  by  a 
vessel,  as  d 


may  commence  only 
of  0600  and  1800 

Janless: 

\i}  land  at  a  different 
advance  by  a  clearing 

of  500  lb  (0.227  mt)  or 
ermined  pursuant 
ii)  is  landed 
1  a  legal  landing  of 
sgory  "B,"  "C,"  or  "D" 
(Klat  §  676.20(a)(2). 


(c)  Shipmrnit  Report.  All  registered 
buyers,  omer  than  those  conducting 
dockside  sales,  must  report  their 
shipments  or  transfers  of  IFQ  halibut 
and  IFQ  sablefish.  A  Shipment  Report 
must  be  submitted  for  any  shipment  or 
transfer  of  IFQ  halibut  or  IFQ  sablefish 
to  any  location  other  than  the  location 
of  the  IFQ  landing.  Shipment  Reports 
must  specify  the  species  and  product 
type  being  shipped,  the  number  of 
shipping  units,  fish  product  weight,  the 
name  of  the  shipper  and  receiver,  the 
name  and  address  of  the  consignee  and 
consignor,  the  mode  of  transportation, 
and  the  intended  route. 

(1)  A  registered  buyer  must  complete 
a  Shipment  Report  for  each  shipment  or 
transfer  from  that  registered  buyer 
within  12  hours  of  its  commencement 
and  ensure  that  the  Shipment  Report  is 
submitted  to.  and  received  by,  the 
Alaska  Region,  NMFS.  within  7  days  of 
the  date  shipment  or  transfer 
commenced. 

(2)  A  registered  buyer  must  ensure 
that  a  copy  of  the  Shipment  Report  or 


a  bill  of  lading  that  contains  the  same 
information  accompanies  the  shipment 
to  its  first  destination. 

(3)  A  registered  buyer  must  submit  a 
revised  Shipment  Report  if  any 
information  on  the  original  Shipment 
Ref>ort  changes  prior  to  the  first 
destination  of  the  shipment.  A  revised 
Shipment  Report  must  be  clearly 
labeled  "Revised  Shipment  Report." 
and  must  be  received  by  the  Alaska 
Region,  NMFS,  within  7  days  of  the 
change. 
***** 

(e)  Transshipment.  No  person  may 
transship  processed  IFQ  halibut  or  IFQ 
sablefish  between  vessels  without 
authorization  by  a  clearing  officer. 
Authorization  from  a  clearing  officer 
must  be  obtained  for  each  instance  of 
transshipment  at  least  24  hours  before 
the  transshipment  is  intended  to 
commence.  Requests  for  authorization 
must  specif)'  the  date  and  location  of  the 
transshipment. 
***** 

6.  Section  676.19  is  added  to  Subpart 
B  to  read  as  follows: 

§676.19    Tagged  naiibut  and  aabMish. 

(a)  Nothing  contained  in  this  part 
shall  prohibit  any  person  at  any  time 
from  retaining  and  landing  a  Pacific 
halibut  or  sablefish  that  bears  at  the 
time  of  capture  a  research  tag  from  any 
state.  Federal,  or  international  agency, 
provided  that  the  halibut  or  sablefish  is: 

(1)  A  Pacific  halibut  landed  pursuant 
to  50  CFR  301.18;  or 

(2)  A  sablefish  landed  in  accordance 
with  the  Tagged  Groundfish  Research 
Program. 

(b)  Tagged  halibut  or  sablefish  landed 
pursuant  to  paragraphs  (a)(1)  and  (a)(2] 
of  this  section  shall  not  be  calculated  as 
part  of  an  individual's  IFQ  har\'est  or  be 
debited  against  an  individual's  halibut 
or  sablefish  IFQ. 

7.  In  §  676.20.  paragraph  (f)(3)  is 
revised  to  read  as  follows: 

§676.20    Individual  aUocabons. 

*  *  •  *  • 

(3)  The  Regional  Director  shall  issue 
to  each  QS  holder,  pursuant  to  ^  676.13. 
an  IFQ  permit  accompanied  by  a 
statement  specifying  the  maximum 
amount  of  halibut  and  sablefish  that 
may  be  harvested  with  fixed  gear  in  a 
specified  IFQ  regulatory  area  and  vessel 
categon.-  as  of  January  31  of  that  year. 
Such  IFQ  permits  will  be  mailed  to  each 
QS  holder  at  the  address  on  record  for 
that  person  after  the  beginning  of  each 
fishing  year  but  prior  to  the  start  of  the 
annual  IFQ  fishing  season. 
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8.  In  §676.21,  paragraphs  (a),  (c)(3), 
(0(1).  (f)(2),  and  (g)  are  revised,  and 
paragraph  (i)  is  added  to  read  as  follows: 

§  676.21    Transfer  of  OS  and  IFQ. 

•        •        *         «        * 

(a)  Transfer  procedure.  An 
Application  for  Transfer  of  QS/IFQ 
(Apphcation  for  Transfer)  must  be 
approved  by  the  Regional  Director 
before  a  person  may  use  IFQ  to  harvest 
IFQ  halibut  or  IFQ  sablefish.  whether 
the  IFQ  was  the  result  of  a  direct 
transfer  or  the  result  of  a  QS  transfer.  An 
Application  for  Transfer  will  not  be 
apprdved  until  the  Regional  Director  has 
reviewed  and  approved  the  transfer 
agreement  signed  by  the  parties  to  the 
transaction.  The  Regional  Director  shall 
provide  an  Application  for  Transfer 
form  to  any  person  on  request.  Persons 
who  submit  an  Application  for  Transfer 
to  the  Regional  Director  for  approval 
will  receive  notification  of  the  Regional 
Director's  decision  to  approve  or 
disapprove  the  Application  for  Transfer, 
and,  if  applicable,  the  reason(s)  for 
disapproval,  by  mail  posted  on  the  date 
of  that  decision,  unless  another 
communication  mode  is  requested  on 
the  Apphcation  for  Transfer.  QS  or  IFQ 
accounts  affected  by  an  approved 
Application  for  Transfer  will  change  on 
the  date  of  approval.  New  QS 
certificates  and  IFQ  permits,  as 


necessary,  will  be  sent  with  the  notice 
of  the  Regional  Director's  decision. 

»        •        »        •        • 

(c)  •  *  • 

(3)  Applicants  will  be  notified  by  mail 
of  the  Regional  Director's  approval  of  an 
application  for  eUgibiUty. 
»        *        *        •        * 

(f)  Transfer  restrictions.  (1)  Except  as 
provided  in  paragraph  (e)  or  paragraph 
(f)(2)  of  this  section,  only  persons  who 
are  IFQ  crew  members  or  who  were 
initially  issued  QS  assigned  to  vessel 
categories  B,  C,  or  D,  and  meet  the  other 
requirements  in  this  section,  may 
receive  by  transfer  QS  assigned  to  vessel 
categories  B,  C,  or  D.  or  the  IFQ 
resulting  from  it. 

(2)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  only  persons  who 
are  IFQ  crew  members,  and  meet  the 
other  requirements  in  this  section,  may 
receive  by  transfer  QS  assigned  to  vessel 
categories  B,  C,  or  D.  or  the  IFQ 
resulting  from  it.  in  IFQ  regulatory  area 
2C  for  halibut  or  in  the  IFQ  regulatory 
area  east  of  140°  W.  long,  for  sablefish. 
•        •        •        •        • 

(g)  Transfer  of  IFQ.  (1)  Pursuant  to 
paragraph  (a)  of  this  section,  an 
Application  for  Transfer  must  be 
approved  by  the  Regional  Director 
before  a  person  may  use  any  IFQ  that 
results  &t>m  a  direct  transfer  to  harvest 
halibut  or  sablefish.  After  approving  the 
Apphcation  for  Transfer,  the  Regional 


Director  will  change  any  IFQ  accounts 
affected  by  the  approved  transfer  and 
issue  all  necessary  IFQ  permits. 

(2)  (Applicable  until  January  2. 1998). 
A  person  may  transfer  no  more  than  10 
percent  of  the  total  IFQ  resulting  from 
QS  held  by  that  person  and  assigned  to 
vessel  categories  B.  C.  or  D  for  any  IFQ 
species  in  any  IFQ  regulatory  area  to 
one  or  more  persons  for  any  fishing 
year. 
•        •        •        •        * 

(i)  Transfer  to  the  surviving  spause. 
(1)  On  the  death  of  an  individual  who 
holds  QS  or  IFQ,  the  surviving  spouse 
receives  all  QS  and  IFQ  held  by  the 
decedent  by  right  of  survivorship  unless 
a  contrary  intent  was  expressed  by  the 
decedent  in  a  will  which  is  probated. 
The  Regional  Director  will  approve  an 
Application  for  Transfer  to  the  surviving 
spouse  when  sufficient  evidence  has 
been  provided  to  verify  the  death  of  the 
individual. 

(2)  The  Regional  Director  vdll 
approve,  for  3  calendar  years  following 
the  date  of  death  of  an  individual,  an 
Application  for  Transfer  of  IFQ  from  the 
surviving  spouse  to  a  person  ehgible  to 
receive  WQ  under  the  provisions  of  this 
section,  notwithstanding  the  limitations 
on  transfers  of  IFQ  in  paragraph  (g)(2)  of 
this  section. 

|FR  Doc.  96-9907  Filed  4-23-96;  8:45  am) 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE     | 

Forest  Service  | 

Extension  of  Currently  Approved  } 
Information  Collection  for  Wildemes^ 
Administration 

AGBKY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection,  under 
OMB  Number  0596-0019,  for  the 
agency's  wilderness  management 
program.  Respondents  are  National 
Forest  System  visitors,  who  are  asked  to 
describe  their  intended  use  of  the  land 
and  estimated  duration  of  use.  The  data 
is  collected  through  direct  visitor 
contact  by  agency  personnel  during 
issuance  of  Visitor  Permit  Form  FS- 
2300-30  and  at  unstaffed  locations, 
such  as  trailheads,  by  visitors 
completing  Visitor  Registration  Form 
FS-2300-32.  The  information  is  used  by 
the  agency  to  ensure  that  use  of  lands 
managed  by  the  Forest  Service  is  in  the 
public  interest  and  is  compatible  with 
the  mission  of  the  agency.  Data  gathered 
in  this  information  collection  is  not 
available  from  other  sources. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  June  24,  1996. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Recreation, 
Heritage  &  Wilderness  Resources  (2320), 
Forest  Service.  USDA.  P.O.  Box  96090. 
Washington.  D.C.  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Stokes,  Recreation  Heritage  and 
Wilderness  Resources  Staff.  (202)  205- 
0925. 

SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 


Title:  Wilderness  Administration. 

OMB  Number:  0596-0019. 

Expiration  Date  of  Approval:  July  31. 
1996. 

Type  of  Bequest:  Extension  of  a 
previously  approved  information 
collection. 

Estimate  ofBurden:The  information 
requirements  for  visitors  during  the 
application  for  a  visitor  permit  or  for 
registration  to  use  National  Forest 
System  lands  varies  according  to  the 
intended  use  and  expected  duration  of 
the  use.  Two  forms  have  been 
established  to  collect  the  information. 
The  estimated  average  for  each  specific 
form  is  as  follows: 

Form  FS-2300-30— Visitor  Permit: 
.10  hours. 

Form  FS-2300-32— Visitor 
Registration:  .05  hour. 

Type  of  Bespondents:  Individuals  and 
groups  requesting  use  of  National  Forest 
System  lands. 

Estimated  Number  of  Bespondents: 

Form  FS-2300-30:  75.000 
respondents. 

Form  FS-2300-32:  210.000 
respondents. 

Estimated  Number  of  Besponses  per 
Bespondent:  1. 

Estimated  Total  Annual  Burden  on 
Bespondents: 

Form  FS-2300-30:  7,500  hours. 

Form  FS-2300-32:  10,500  hours. 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 


Dated:  April  18,  1996. 
Sterling  |.  Wilcox, 

Acting  Deputy  Chief,  National  Forest  System. 
(PR  Doc.  96-10073  Filed  4-23-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Roview 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTKM:  Notice  of  Initiation  of  Process  to 
Revoke  Export  Trade  Certificate  of 
Review  No.  94-00005. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  William  E.  Elliott  (d/b/a 
Export  Exchange).  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  William  E.  Elliott  (d/b/a  Export 
Exchange). 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLBMENTARY  tr«K)RMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  [15  U.S.C.  4011-211 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
["the  Regulations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
November  10,  1994  to  William  E.  Elliott 
(d/b/a  Export  Exchange). 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14  (a)  and  (b)  of 
the  Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  jSecnioiis  325.10(a)  and 
325.14(c)  of  the  Regulations]. 

The  Department  of  Commerce  sent  to 
William  E.  Elliott  (d/b/a  Export 
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Exchange)  on  October  31, 1995.  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  December  25.  1995.  Additional 
reminders  were  sent  on  February  9, 
1996.  and  on  March  4,  1996.  The 
Department  has  received  no  written 
response  to  any  of  these  letters. 

On  April  18,  1996,  and  in  accordance 
with  Section  325.10  (c)|l|  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  William  E.  Elliott 
(d/b/a  Export  Exchange)  that  the 
Department  was  formally  initiating  the 
process  to  revoke  its  certificate.  The 
letter  stated  that  this  action  is  being 
taken  because  of  the  certificate  holder's 
failure  to  file  an  annual  report. 

In  accordance  with  Section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c)(2l  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)|3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)|4| 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (Sections  32.5.10(^(4) 
and  325.11  of  the  Regulations). 


Dated:  April  18. 1996. 
W.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[PR  Doc.  96-10028  Filed  4-2^-96;  8:45  ami 
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Antidumping  Duties;  Countervaliing 
Duties 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  deadline  to  file 
public  comments  on  proposed 
antidumping  and  countervailing  duty 
regulations  and  announcement  of  public 
hearing. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the 
deadline  to  file  public  comments  on  the 
proposed  antidumping  and 
countervailing  duties  regulations 
containing  changes  resulting  from  the 
Uruguay  Round  Agreements  Act  (the 
URAA).  The  deadline  for  filing 
comments  on  the  proposed  regulations 
is  now  May  15, 1996.  A  public  bearing 
will  be  held  on  June  7, 1996. 
SUPPlfMENTAL  MFORMATION:  On 
February  27,  1996,  the  Department 
published  proposed  antidumping  and 
countervailing  duty  regulations  (61  FR 
7308).  We  requested  written  comments 
from  the  public,  to  be  submitted  by 
April  29, 1996.  We  have  now  extended 
the  deadline  for  filing  written  comments 
to  May  15, 1996. 

PROPOSED  REQUUVnONS:  The  proposed 
regulations  are  available  on  the  Internet 
at  the  following  address: 

HTTP://WWW .  ITA .  DOC  GOV/ 
IMPORT_ADMlN/RErX)RDS/ 

In  addition,  the  proposed  regulations 
are  available  to  the  public  on  3.5" 
diskettes,  with  specific  instructions  for 
accessing  compressed  data,  at  cost,  and 
paper  copies  available  for  reading  and 
photocopying  in  Room  B-099  of  the 
Central  Records  Unit.  Any  questions 
concerning  file  formatting,  document 
conversion,  access  on  Internet,  or  other 
file  requirements  should  be  addressed  to 
Andrew  Ijee  Beller,  Director  of  Central 
Records.  (202)  482-1248. 
FORMAT  AND  NUMBER  OF  COPIES:  To 
simplify  the  processing  and  distribution 
of  the  public  comments  pertaining  to 
the  Department's  proposed  regulations, 
parties  are  encouraged  to  submit 
do<;uments  in  electronic  form 
accompanied  by  an  original  and  three 
paper  copies.  All  documents  filed  in 
electronic  form  must  be  on  DOS 
formatted  3.3"  diskettes,  and  must  be 
prepared  in  either  WordPerfect  format 


or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 
WordPerfect.  If  possible,  the  Department 
would  appreciate  the  documents  being 
filed  in  either  ASCII  format  or 
WordPerfect  5.1.  and  containing  generic 
codes.  The  Department  would  also 
appreciate  the  use  of  descriptive  file 
names. 

HEARINQ:  A  public  hearing  on  the 
proposed  regulations  will  be  held  at 
10:00  on  June  7, 1996,  in  Room  4830  of 
the  Herbert  C.  Hoover  Building  at 
Pennsylvania  Avenue  and  14th  Street, 
N.W.,  Washington,  D.C.  In  order  to 
participate  in  the  hearing,  parties  must 
submit  a  written  request  to  the 
Department  no  later  than  May  17, 1996. 
Written  requests  should  detail  the  topics 
parties  wish  to  discuss  at  the  hearing. 
The  IDepartment  will  accommodate  as 
many  requesting  parties  as  time  permits. 
ADDRESSES:  Address  written  comments 
and  requests  to  participate  in  the  public 
hearing  to  Susan  G.  Esserman,  Assistant 
Secretary  for  Import  Administration, 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington,  D.C.  20230.  Comments  on 
the  proposed  regulations  should  be 
addressed:  Attention:  Proposed 
Regulations  Comments.  Each  person 
submitting  a  comment  should  include 
his  or  her  name,  address,  and  give 
reasons  for  any  recommendation. 
Requests  to  participate  in  the  hearing 
should  be  addressed:  Attention:  Request 
to  participate  in  hearing  on  proposed 
regulations.  Each  person  submitting  a 
request  should  include  his  or  her  name, 
address,  and  phone  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  Naas  at  (202)  482-3534. 

Dated:  April  18. 1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  96-10009  Filed  4-23-96;  8:45  am] 
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COMiMISSION  ON  IMMIGRATION 
REFORM 

Public  Hearing  in  Houston,  Texas 

AGENCY:  U.S.  Commission  on 
Immigration  Reform. 
ACTION:  Announcement  of  Commission 
public  hearing. 

This  notice  announces  a  public 
hearing  to  be  held  by  the  U.S. 
Commission  on  Immigration  Reform  in 
Houston,  Texas  on  May  2, 1996.  The 
Commission,  created  by  Section  141  of 
the  Immigration  Act  of  1990,  is 
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mandated  to  review  the  implementation 
and  impact  of  U.S.  immigration  policy 
and  report  its  findings  to  Congress. 
Interim  reports,  U.S.  Immigration 
Policy:  Restoring  Credibility,  and  U.S. 
Immigration  Policy:  Setting  Priorities, 
were  issued  on  September  30,  1994  and 
August  25. 1995  respectively,  the 
Commission's  final  report  is  due  at  the 
end  of  fiscal  year  1997. 

The  public  hearing  participants  will 
include  the  Commissioners,  researchers, 
government  officials,  representatives  of 
local  organizations,  and  other  experts. 
The  public  hearing  will  focus  on  the 
impact,  adaption  and  integration  of 
immigrants  in  the  Houston  community. 
Participants  are  asked  to  make 
recommendations  to  the  Commission  on 
how  to  improve  the  impacts  and 
integration  of  immigrants  and  how  any 
negative  impacts  may  be  mitigated. 

Thursday,  May  2.  1996 

8:30  a.m.-12:00  p.m.— Public  Hearing 
on  the  Effects  of  Immigration  in  the 
Houston  Metropolitan  Area  HISD 
School  Board  Auditorium.  Level  1 
West.  The  Hattie  Mae  White 
Administrative  Building,  3830 
I^chmond  Avenue,  Houston,  TX. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Donnelly  (202)  776-8642. 

Dated:  April  18. 1996. 
Susan  Martin. 

Executive  Director. 

(PR  Doc.  96-10063  Filed  4-23-96;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Manual  for  Courts-Martial 

AGENCY:  Joint  Service  Committee  on 

Military  Justice  (JSC). 

ACTION:  Revised  notice  of  proposed 

amendments. 


SUMMARY:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial.  United 
States  (1995  Edition).  On  4  April  1996. 
the  1996  draft  annual  review,  as 
required  by  the  Manual  for  Courts- 
Martial  and  DoD  Directive  5500.17, 
"Review  of  the  Manual  for  Courts- 
Martial."  January  23, 1985.  was 
published  in  the  Federal  Register,  61 
Fed.  Reg.  15044-53  (1996).  That 
publication  inadvertently  published 
some  of  the  text  out  of  order.  This 
publication  is  intended  to  supplement 
that  earlier  publication  and  to  extend 
the  public  comment  period  to  25  June 
1996. 


The  full  text  of  the  effected  sections 
follows: 

R.C.M.  908(a)  is  amended  to  read  as 
follows 

(a)  In  general.  In  a  trial  by  a  court- 
martial  over  which  a  military  judge 
presides  and  in  which  a  punitive 
discharge  may  be  adjudged,  the  United 
States  may  appeal  an  order  or  ruling 
that  terminates  the  proceedings  v»rith 
respect  to  a  charge  or  specification,  or 
excludes  evidence  that  is  substantial 
proof  of  a  fact  material  in  the 
proceedings,  or  directs  the  disclosure  of 
classified  information,  or  that  imposes 
sanctions  for  nondisclosure  of  classified 
information.  The  United  States  may  also 
appeal  a  refusal  by  the  military  judge  to 
issue  a  protective  order  sought  by  the 
United  States  to  prevent  the  disclosure 
of  classified  information  or  to  enforce 
such  an  order  that  has  previously  been 
issued  by  the  appropriate  authority. 
However,  the  United  States  may  not 
appeal  an  order  or  ruling  that  is.  or 
amounts  to,  a  finding  of  not  guilty  with 
respect  to  the  charge  or  specification. 

The  analysis  accompanying  R.C.M. 
908  is  amended  by  inserting  the 
following  at  the  end  thereof: 

1 996  Amendment:  This  change 
resulted  from  Congress'  amendment  to 
Article  621  in  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Pub.  L.  No.  104-106  (1996).  It  permits 
interlocutory  appeal  of  rulings 
disclosing  classified  information. 

R.C.M.  909  is  amended  to  read  as 
follows: 

(a)  In  general.  No  person  may  be 
brought  to  trial  by  court-martial  if  that 
person  is  presently  suffering  from  a 
mental  disease  or  defect  rendering  him 
or  her  mentally  incompetent  to  the 
extent  that  he  or  she  is  unable  to 
understand  the  nature  of  the 
proceedings  against  that  person  or  to 
conduct  or  cooperate  intelligently  in  the 
defense  of  the  case. 

(b)  Presumption  of  capacity.  A  person 
is  presumed  to  have  the  capacity  to 
stand  trial  unless  the  contrary  is 
established. 

(c)  Determination  before  referral.  If  an 
inquiry  pursuant  to  R.C.M.  706 
conducted  before  referral  concludes  that 
an  accused  is  suffering  from  a  mental 
disease  or  defect  that  renders  him  or  her 
mentally  incompetent  to  stand  trial,  and 
the  general  court-martial  convening 
authority  concurs  with  that  conclusion, 
that  accused  shall  be  committed  by  the 
general  court-martial  convening 
authority  to  the  custody  of  the  U.S. 
Attorney  General.  If  the  general  court- 
martial  convening  authority  does  not 
concur,  that  authority  may  refer  the 
charges  to  trial. 


(d)  Determination  after  referral.  After 
referral,  the  miUtary  judge  may  conduct 
a  hearing  to  determine  the  mental 

rapacity  of  the  accused   If  in  inquiry 
pursuant  to  R.C.M.  706  conducted  after 
referral  but  before  trial  concludes  that 
an  accused  is  suffering  from  a  mental 
disease  or  defect  that  renders  him  or  her 
mentally  incompetent  to  stand  trial,  the 
military  judge  shall  conduct  a  hearing  to 
determine  the  mental  capacity  of  the 
accused.  Any  such  hearing  shall  be 
conducted  in  accordance  with 
paragraph  (e)  of  this  rule. 

(e)  Incompetency  detennination 
hearing. 

(1)  Nature  of  issue.  The  mental 
capacity  of  the  accused  is  an 
interlocutory  question  of  fact. 

(2)  Standara.  Trial  may  proceed 
unless  it  is  established  by  a 
preponderance  of  the  evidence  that  the 
accused  is  presently  suffering  from  a 
mental  disease  or  defect  rendering  him 
or  her  mentally  incompetent  to  the 
extent  that  he  or  she  is  unable  to 
understand  the  nature  of  the 
proceedings  against  the  accused  or  to 
conduct  or  cooperate  intelligently  in  the 
defense  of  the  case.  In  making  this 
determination,  the  military  judge  is  not 
bound  by  the  rules  of  evidence  except 
with  respect  to  privileges. 

(3)  If  the  military  judge  finds  the 
accused  is  incompetent  to  stand  trial, 
the  judge  shall  report  this  finding  to  the 
general  court-martial  convening 
authority,  who  shall  commit  the 
accused  to  the  custody  of  the  Attorney 
General. 

(f)  Hospitalization  of  the  accused.  An 
accused  who  is  found  incompetent  to 
stand  trial  under  this  rule  shall  be 
hospitalized  by  the  Attorney  General  as 
provided  in  section  4241(d)  of  title  18. 
United  States  Code.  If  notified  that  the 
accused  has  recovered  to  such  an  extent 
that  he  or  she  is  able  to  understand  the 
nature  of  the  proceedings  and  to 
conduct  or  cooperate  intelligently  in  the 
defense  of  the  casl^  then  the  general 
court-martial  convening  authority  shall 
promptly  fake  custody  of  the  accused  If. 
at  the  end  of  the  period  of 
hospitalization,  the  accused's  mental 
condition  has  not  so  improved,  action 
shall  be  taken  in  accordance  with 
section  4246  of  title  18. 

(g)  Excludable  delay.  All  periods  of 
conimitnient  shall  be  excluded  as 
provided  by  R.C.M  707(c).  Thr  120-day 
time  period  under  R.C.M.  707  shall 
begin  anew  on  the  date  the  general 
court-martial  convening  authority  takes 
custody  of  the  accused  at  the  end  of  any 
period  of  rommitmenl. 

The  discussion  following  R.C.M. 
909(f)  is  amended  by  adding  the 
following: 
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Under  section  4241(d)  of  title  18.  the 
initial  period  of  hospitalization  for  an 
incompetent  accused  shall  not  exceed 
four  months.  However,  in  determining 
whether  there  is  a  substantial 
probability  the  accused  will  attain  the 
capacity  to  permit  the  trial  to  proceed  in 
the  foreseeable  future,  the  accu.sed  may 
be  hospitalized  for  an  additional 
reasonable  period  of  time 

This  additional  period  of  time  ends 
either  when  the  accused's  mental 
condition  is  improved  so  that  trial  may 
proceed,  or  when  the  pending  charges 
against  the  accused  are  dismissed.  If 
charges  are  dismissed  solely  due  to  the 
accused's  mental  condition,  the  accused 
is  subject  to  hospitalization  as  provided 
in  section  4241  of  title  18. 

The  analysis  accompanying  R.C.M. 
909  is  amended  by  inserting  the 
following  at  the  end  thereof: 

1996  Amendment:  The  rule  was 
changed  to  provide  for  the 
hospitalization  of  an  incompetent 
accused  after  the  enactment  of  Article 
76b.  UCMJ.  in  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996. 
Pub.  L.  No.  104-106  (1996). 
ADDRESSES:  Comments  on  the  proposed 
changes  should  be  sent  to  Maj.  Paul 
Holden,  OfTice  of  the  Judge  Advocate 
General.  Criminal  Law  Division.  2200 
Army  Pentagon,  Washington,  D.C. 
20310-2200. 

DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
2.5  June  1996  for  consideration  by  the 
Joint  Service  Committee  on  Military 
Justice. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  J.  Russell  McFarlane,  JAGC.  UNSR. 
Executive  Secretary,  Joint  Service 
Committee  on  Military  Justice,  Office  of 
the  Judge  Advocate  General,  Criminal 
Law  Division,  Building  111,  Washington 
Navy  Yard,  Washington,  D.C.  20374- 
1111:1202)433-5895. 

DiitK(i:  April  18,  1996. 
Patricia  L.  Toppings, 

AltPmiite  OSI)  t>rlpml  Hegistrr  Liaison 

OjfutT,  Department  of  Defense 

|FR  Doc.  96-9993  Filt-d  4-2:} -96;  8:45  ami 
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ACTION:  Correction  notice. 


Department  of  the  Army 

Corps  of  Engineers 

Available  Surplus  Real  Property  at  the 
Seivers  Sandberg  U.S.  Army  Reserve 
Center  (Camp  Pedricktown),  Located  at 
Pedricktown,  Salem  County,  New 
Jersey 

AGENCY:  U.S.  Annv  Corps  of  Fngineers, 
.NJew  'i  ork  District. 


SUMMARY:  This  document  contains  a 
correction  to  a  previous  notice  that  w«s 
published  Friday,  April  5.  1996,  (PR 
Vol.  60,  No.  67,  pages  15225-15226).  In 
the  referenced  notice  in  the 
SUPPLEMENTARY  INFORMATION  section,  an 
incorrect  acreage  was  stated.  The  correct 
acreage  that  has  been  surplused  is  46 
acres. 

FOR  FURTHER  INFORMATION  COMTACT: 
Randy  Williams,  Army  Corps  of 
Engineers,  26  Federal  Plaza,  Room  2007. 
New  York.  NY  10278-0090  (telephone 
212-264-6122.  fax  212-264-0230;  or 
Mrs.  Jean  Johnson,  Directorate  of  Public 
Works.  ATTN:  AFZT-EHP.  Real 
Property  Office.  5318  Delaware  Avenue, 
Fort  Dix.  New  Jersey  08640-5505 
(telephone  609-562-3253)). 
SUPPI.EMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter. 
Anny  Federal  Register  Liaison  Officer. 
|FR  Doc.  96-9989  Filed  4-23-96;  8:45  am) 

BILUNG  CODE  S710-0«-M 


Availability  of  Non-Exclusive, 
E;(clusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Protecthre  Monoclonal 
Antibody  Against  Botulinum 
Neurotoxin  Serotype  F 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  U.S.  Patent  Application 
SN  08/504,969.  entitled  "Protective 
Monoclonal  Antibody  Against 
BotuUnum  Neurotoxin  Serotype  F,"  and 
filed  July  20,  1995,  for  licensing.  This 
patent  has  been  assigned  to  the  United 
States  Government  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  Fort  Detrick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  F.  Moran,  Patent  Attorney, 
301-619-7807  or  telefax  301-619-7714. 
SUPPLEMENTARY  INFORMATION:  This 

invention  is  related  to  the  production 
and  u.se  of  novel  neutralizing 
monoclonal  antibodies  against 
holulinum  neurotoxin  serotype  F  (BNT/ 
F)  which  are  completely  protective  in 
vivo  against  BNT/F,  and  hybridomas 
which  produce  monoclonal  antibodies 
against  BNT/F.  The  invention  is 
directed  to  the  antibodies,  to  processes 
of  preparing  the  antibodies,  to 


diagnostic,  prophylactic,  and 
therapeutic  metliods  and  compositions 
employing  the  antibodies,  and  to 
invest 'gatinna!.  pharmaceutical,  and 
other  methods  and  compositions 
employing  the  antibodies. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  96-9990  Filed  4-23-96;  8:45  am! 

BILUNQ  CODE  3710-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGB4CY:  Department  of  Education. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  24, 
1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue  SW.,  Room  5624. 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
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Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated;  April  18, 1996. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

OfTice  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Even  Start  Family  Literacy 
Program  Women's  Prison  Project. 

Frequency:  One  Time. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions.  State, 
local  or  Tribal  Gov't.  SEAs  and  LEAs. 

Annual  Reporting  and  Recordkeeping 
Burden: 

Responses:  100. 
Burden  Hours:  1.500. 

Abstract:  The  Even  Start  Family 
Literacy  Program  Women's  Prison 
Project  is  designed  such  that  the  grantee 
will  operate  a  family  literacy  project  in 
a  prison  that  houses  women  and  their 
preschool-aged  children. 

[FR  Doc.  96-10042  Filed  4-23-96;8:45  am] 
MLUNG  CODE  4000-01-P 


[CFDA  No.:  M.314A] 

Even  Start  Statewide  Family  Literacy 
Initiative  Grants;  Notice  Extending  the 
Application  Deadline  Date  for  New 
Even  Start  Statewide  Family  Literacy 
Initiative  Grant  Awards  With  Fiscal 
Year  (FY)  1995  Funds 

SUMMARY:  The  Secretary  extends  the 
deadline  date  for  the  submission  of 
applications  for  new  Even  Start 
Statewide  Family  Literacy  Initiative 
grant  awards  with  FY  1995  funds  to 
May  31, 1996.  A  notice  was  published 
in  the  Federal  Register  on  March  26, 
1996  (61  FR  13358)  specifying  that  the 
application  deadline  for  these  awards 
was  May  10, 1996.  In  response  to 
requests  from  the  public  for  a  longer 
period  to  prepare  applications,  the 
Department  has  decided  to  extend  the 
application  deadline. 


FOR  APPLICATIONS  OR  INFOfMATION 
CONTACT:  Patricia  McKee,  Compensatory 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W,  (4400, 
Portals),  Washington,  DC  20202-6132. 
Telephone  (202)  260-0991.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  6362(c). 
Dated:  April  18,  1996. 
Gerald  N.  Tirozzi, 

Assistant  Secretary,  Elementary  and 

Secondary  Education. 

[FR  Doc.  96-10010  Filed  4-23-96:  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CW-004] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
General  Electric  Appliances  From  the 
DOE  Clothes  Washer  Test  Procedure 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  General  Electric 
Appliances  (GEA)  and  publishes  GEA's 
Petition  for  Waiver  from  the  existing 
Department  of  Energy  (DOE  or 
Department)  clothes  washer  test 
procedure  regarding  wash  temperature 
selections  and  automatic  water  fill 
capability  for  its  clothes  washer  model 
WZSE5310  (Monogram  brand). 

GEA  seeks  a  waiver  because  its 
clothes  washer  model  WZSE5310  has 
the  following  design  features  that  differ 
from  those  covered  by  the  existing  DOE 
clothes  washer  test  procedures:  five 
wash  temperatures  (a  cold,  three  warms 
and  a  hot)  in  a  primary  mode  (factory 
preset),  34  wash  temperatures  in  a 
secondary  programming  mode  (i.e.,  a 
customizing  feature),  and  a  consumer 
selectable  manual  or  automatic  water 
fill  capability.  GEA  seeks  to  test  wash 
temperature  selections  by  averaging  the 
three  warm  wash  temperatures  (warm- 
hot/cold,  warm/cold  and  warm-cold/ 
cold)  in  the  primary  mode  and  then 
applying  the  existing  test  procedure 


Temperature  Use  Factors  (TUFs)  for  a 
three  temperature  machine  (hot/cold, 
warm/cold  and  cold/cold).  In  regard  to 
consumer  selectable  water  fill 
capability,  GEA  proposes  to  use  the 
existing  test  procedure  manual  fill 
provision.  DOE  is  soliciting  comments 
and  information  regarding  the  Petition 
for  Waiver. 

DATES:  DOE  will  accept  comments,  data,, 
and  information  not  later  than  May  24, 
1996. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficienc>' 
and  Renewable  Energy,  Case  No.  CW- 
004,  Mail  Stop  EE-431.  Room  lJ-018. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC,  20585- 
0121 (202)  586-7140 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  Marc  LaFrance,  U.S.  Department  of 

Energy,  Office  of  Energy  Kfficiencv 

and  Renewable  Energy,  Mail  Station 

EE-431,  Forrestal  Building.  1000 

Independence  Avenue  SW.. 

Washington,  DC  20585-0121.  (202) 

586-8423 
Eugene  Margolis,  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Mail  Station  GC-72.  Forrestal 

Building,  1000  Independence  Avenue 

SW.,  Washington,  DC  20585-0103, 

(202) 586-9507. 
SUPPLEMENTARY  INFORMATK3N:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended  (EPCA),  42  USC  6291 
et  seq.,  which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  clothes 
washers.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions.  These  test 
pro<;edures  appear  at  Title  10  CFT?  Part 
430,  Subpart  B. 

DOE  amended  the  test  procedure 
rules  to  provide  for  a  waiver  process  by 
adding  §  430  27  to  Title  10,  CFR  Part 
430.  (45  FR  64108.  September  26,  1980). 
Thereafter,  DOE  further  amended  the 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  tor  a  waiver  from  such 
prescribed  test  procedures.  (51  PR 
42823.  November  26,  1986). 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
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model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  9.  1995.  GEA  filed  a 
Petition  for  Waiver  and  an  Application 
for  Interim  Waiver  regarding  its  clothes 
washer  model  WZSE5310.  The  design 
features  that  differ  from  those  covered 
by  the  existing  clothes  washer  test 
procedure  are:  Five  wash  temperatures 
la  cold,  three  warms  and  a  hot)  in  a 
factory  preset  primary  mode.  34  wash 
temperature  selet;tions  in  a  secondary 
programming  mode  which  may  be 
substituted  for  the  factory  preset 
temperatures,  and  a  consumer  activated 
choice  of  a  manual  or  automatic  water 
fill  capability. 

GEA  proposed  testing  either  the 
higher  of  the  factory  preset  temperature 
selection  or  the  mean  of  the  adjustable 
range  of  the  secondary  programming 
mode  temperature  selection.s.  This 
results  in  GEA  seeking  to  test  the  wash 
temperature  selections  by  averaging  the 
warm  wash  temperatures  in  the  primary 
(factory  preset)  mode  and  then  applying 
the  Temperature  Use  Factors  ( TUFs)  for 
a  three  temperature  machine  (hot/cold, 
warm/cold  and  cold/cold)  found  in  the 
existing  test  pro<:edure  at  Section  ."jG  of 
Appendix  )  to  Subpart  B.  In  regard  to 
consumer  selec:table  water  fill 
capability.  GEA  propo.ses  to  use  the 
existing  test  procedure  manual  fill 
provision. 


Discussion  of  Comments 

Wash  Temperature  Selections 

The  Department  received  comments 
about  the  GEA  Interim  Waiver 
Application  and  Petition  for  Waiver 
request  from  A.sko  Inc.  (ASKO).  Maytag 
and  Admiral  Products  (Maytag).  Speed 
Queen  Company  (Speed  Queen). 
Whirlpool  Corporation  (Whirlpool)  and 
White  Consolidated  Industries,  Inc. 
(White  Consolidated).'  All  commenters 
opposed  GEA's  proposed  method  to  test 
the  higher  of  the  factory  preset  or  the 
mean  of  the  secondary  programming 
mode  temperature  selection  range.  All 
commenters  believed  that  the  hottest 
setting  available  in  the  secondary 
programming  mode  (126  "F)  should  be 
tested  in  lieu  of  the  hottest  setting 
available  at  the  factory  preset  (120  "F) 
for  hot. 

Some  commenters  proposed  various 
methods  on  how  to  test  the  GEA  clothes 
washer.  Maytag  believed  the  hottest 
settings  available  in  the  secondary 
programming  mode  should  be  tested 
and  the  warm  wash  temperatures 
averaged.  Speed  Queen  believed  that  the 
clothes  washer  should  be  tested  in  the 
factory  preset  mode  and  in  the 
secondary  programming  mode  (hottest 
settings  available),  and  then  new  TUFs 
should  be  applied  to  the  two  modes. 
Whirlpool  believed  that  the  Association 
of  Home  Appliance  Manufacturers 
(AHAM)  proposed  test  procedure  ^ 
should  be  directly  applied  to  the 
secondary  programming  mode,  thus  the 
hottest  setting  available  and  coldest 
setting  available  would  be  tested,  along 
with  the  testing  and  averaging  of  all 
warm  wash  (intermediate)  temperatures. 
White  Consolidated  believed  that  the 
AHAM  test  procedure  should  not  be 
applied,  that  the  hottest  hot,  hottest  cold 
and  either  hottest  middle  warm  or 
hottest  higher  warm  of  the  secondary 
programming  mode  should  be  tested  (it 
was  unclear  to  the  Department  which 
one  was  being  recommended). 

GEA  provided  a  rebuttal  comment 
that  the  current  test  procedure  requires 


'  Comments  ara  available  upon  request  at  the 
address  provided  at  the  beginning  of  today's  notice. 

'On  March  23.  1995,  DOE  published  a  proposed 
rule  to  amend  the  clothes  washer  test  procedure. 
(56  KR  15330).  In  response  to  the  Departments 
Proposed  Rule,  AHAM  proposed  a  new  test 
procedure  to  become  effective  concurrently  with 
the  anticipated  future  clothes  washer  standardii. 
The  Department  supports  AHAM's  effort  in 
developing  a  new  test  procedure  and  will  address 
issues  regarding  that  test  procedure  under  the 
appropriate  rulemaking  (Docket  No.  EE-RM-94- 
210).  Although  a  number  of  comments  reference  the 
proposed  AHAM  test  procedures,  the  Department 
does  not  believe  that  it  can  t*  used  to  establish 
iL'Slmg  proccdurps  for  issues  covered  by  the  existing 
tost  procfdiirFS.  If  the  issues  ar«  not  covered  by  the 
existing  test  prmodurn.  then  the  AHAM  proposed 
te.st  procedure  may  have  merit. 


the  testing  of  the  "hottest  setting 
available"  and  states  that  "the  only 
'setting'  on  the  new  Monogram  machine 
is  the  main  temperature  selection  pads 
on  the  control  panel.  This  use  of  the 
term  'setting'  is  its  normal  and 
conventional  meaning."  GEA  believed 
that  there  is  no  basis  to  test  in  the 
secondary  programming  mode  and  that 
Australian  survey  data  indicates  that  the 
secondary  programming  mode  is  used 
only  six  percent  of  the  time.  GEA 
continued  to  say  that  its  original 
proposal  is  preferable,  but  if  the  AHAM 
test  procedure  were  to  be  applied  to  the 
secondary  programming  mode,  then  it 
beheves  new  TUFs  should  be  allowed. 

The  Department  believes  that  the 
"hottest  setting  available"  refers  to 
available  on  the  clothes  washer  and  not 
any  particular  mode  of  a  clothes  washer 
because  the  rule  language  (Section 
3.2.2.2)  clearly  states  "For  automatic 
clothes  washers  set  the  wash/rinse 
temperature  selector  to  the  hottest 
setting  available  (hot/warm)."  Based  on 
the  information  and  comments 
available,  if  the  existing  test  procedure 
is  applied  to  the  GEA  clothes  washer, 
the  Department  believes  that  the  hottest 
setting  available  on  the  clothes  washer 
should  be  tested  for  the  hot  setting. 
Furthermore,  the  Department  believes 
this  philosophy  should  be  extended  to 
the  warm  and  cold  wash  temperature 
settings  because  this  is  the  industry's 
basic  interpretation '  of  the  test 
procedure. 

Concerning  GEA's  two  intermediate 
warm  temperatures  [one  warm 
temperature  which  is  equally  hotter 
than  the  median  warm  (warm-hot/cold) 
and  one  which  is  equally  colder  than 
the  median  warm  (warm-cold/cold)].  the 
Department  believes  that  these 
temperature  selections  do  not  have  to  be 
tested.  The  Department  believes  that 
consumers  are  just  as  likely  to  choose 
the  hotter  warm  (warm -hot/cold)  as  they 
are  to  choose  the  cooler  warm  (warm- 
cold/cold).  This  position  has  been 
supported  by  White  Consolidated. 
Furthermore,  on  November  24. 1992,  the 
Department  rejected  a  Petition  for 
Waiver  from  Maytag  which  had  a 
clothes  washer  with  intermediate  warm 
temperatures  (half  hot  and  half  warm; 
and  half  warm  and  half  cold)  and 
indicated  that  it  "could  be  tested  using 
the  existing  test  procedure  by  neglecting 
the  intermediate  temperature  settings." 
The  Department  also  acknowledges  that 


'  Manufacturers  have  voluntarily  made  this 
interpretation  for  temperature  selections  other  than 
hot.  The  Department  is  aware  of  at  least  one 
manufacturer  who  has  tested  the  hottest  of  a 
similarly  labeled  temperature  selection  (i.e.  auto 
cold/cold  70/80  "F  was  tested  in  lien  of  cold/cold 
60  °K). 
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this  approach  will  be  equivalent  to 
averaging  all  three  warm  wash 
temperature  selections,  but  it  will 
reduce  the  test  burden.  Therefore, 
today's  Interim  Waiver  being  granted  to 
GEA  requires  that  the  hottest  setting 
available  of  the  hot/cold  (126  "F).  warm/ 
cold  (101  "F)  and  cold/cold  (66  °F) 
temperature  selections  be  tested  in  the 
secondary  programming  mode.  The 
Department  requests  comments  about 
the  test  method  provided  to  GEA  in  the 
Interim  Waiver  and  recommendations 
for  alternatives,  if  appropriate, 
considering  today's  publication. 

Automatic  Water  Fill  Capability 

GEA  did  not  request  a  waiver  firom  the 
existing  test  procedure  to  test  its 
automatic  water  fill  capability  feature. 
However,  Asko.  Maytag.  Speed  Queen 
and  Whirlpool  had  concerns  about  this 
feature.  Maytag  believed  that  testing  in 
the  manual  mode  is  acceptable,  as  long 
as  all  rinse  cycles  are  cold  because  due 
to  the  clothes  washer  sensing  capability, 
additional  rinse  water  may  be  added. 
Asko.  Speed  Queen  and  Whirlpool 
believed  that  the  automatic  water  fill 
capability  should  be  tested  primarily 
because  ^ey  believe  that  GEA  will 
market  the  energy  saving  potential  of 
the  automatic  water  fill  capability.  In 
addition.  Asko  indicated  that  the 
automatic  water  fill  feature  may  use 
more  energy  than  the  manual  fill  mode. 
Speed  Queen  and  Whirlpool  believed 
that  the  AHAM  proposed  test  procedure 
should  be  used  for  the  testing. 

GEA  rebutted  that  the  existing  test 
procedure  requires  the  minimum  and 
maximum  fill  settings  be  tested  and  that 
its  machine  can  be  tested  in  the  manual 
mode  with  the  minimum  and  maximum 
settings  and  a  waiver  was  not  required. 

The  Department  agrees  with  GEA  that 
its  clothes  washer  can  be  tested  with  the 
existing  test  procedure  regarding  water 
fill.  However,  a  second  requirement  for 
a  Waiver  is  whether  a  test  procedure 
evaluates  a  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Therefore, 
the  issues  regarding  GEA's  clothes 
washer  raised  by  the  commenters  have 
merit.  GEA  has  stated  to  the  Department 
that  when  applying  the  existing  test 
procedure  test  loads  and  minimum  and 
maximum  usage  fill  factors  its  clothes 
washer  uses  less  energy  when  the 
automatic  water  fill  mode  (as  preset 
from  the  factory)  is  used  versus  the 
manual  mode.  However,  the 
"sensitivity"  or  relative  fill  amounts  of 
the  automatic  water  fill  mode  can  be 
reprogrammed  in  the  secondary 
programming  mode,  thus  resulting  in  an 


increase  in  energy  consumption  above 
the  manual  mode  result. 

The  Department  believes  that  the  GEA 
clothes  washer  should  be  tested  to 
capture  both  the  automatic  water  fill 
mode  and  the  manual  water  fill  mode 
since  both  options  are  available  to  the 
consumer.  This  can  be  achieved  by 
testing  and  averaging  the  two.  This  is 
consistent  with  the  Department's 
historical  position  when  actual 
consumer  usage  habits  have  not  been 
known.'*  However,  the  programmability 
of  the  automatic  water  fill  capability 
presents  some  difliculties.  First,  the 
Department  believes  that  the  most 
energy  intensive  mode  of  the  automatic 
fill  capability  should  be  tested  because 
this  option  is  available  to  the  consumer 
through  secondary  programming. 
However,  on  the  other  hand,  to  only  test 
the  most  energy  intensive  mode  of 
automatic  fill  capability  which  is  more 
energy  intensive  than  the  factory  preset, 
does  not  appear  to  be  entirely  fair 
because  the  consumer  may  also  choose 
to  set  the  automatic  water  fill  mode  to 
a  lower,  or  less  energy  intensive  mode 
than  the  factory  preset.  Therefore,  on  an 
interim  basis  until  additional  comments 
and  hopefully  statistically  significant 
data  can  be  provided,  the  Department 
believes  that  averaging  of  the  least 
energy  intensive  and  most  energy 
intensive  modes  for  automatic  water  fill 
capability  is  the  best  method  to  use  to 
determine  the  energy  use  in  the 
automatic  water  fill  mode.  This  result 
shall  then  be  averaged  with  the  test 
result  from  the  primary  manual  water 
fill  mode.  The  Department  requests 
comments  on  this  test  method  and 
submission  of  statistically  significant 
consumer  usage  data,  if  available. 

Test  Loads/Usage  Factors 

With  regard  to  activating  the 
automatic  water  fill  capability. 
Whirlpool  stated  that  GEA  should  use 
the  test  loads  specified  in  the  AHAM 
proposed  test  procedure.  The  AHAM 
proposed  test  procedure  specifies  larger 
test  loads  which  more  accurately 
reflects  actual  consumer  usage  habits 
and  requires  additional  testing  for 
"average"  size  loads.  The  Department 
does  not  agree  with  Whirlpool  because 
presently  one  manufacturer,  Asko,  has 
been  granted  a  Waiver  (59  FR  15719, 
April  4,  1994)  for  its  clothes  washers 
with  automatic  water  fill  capability  that 
uses  the  existing  test  procedure  test 
loads  to  activate  the  maximum  and 
minimum  fills  and  uses  the  existing  test 
procedure  usage  fill  factors.  Imposing 


*  For  example,  the  dishwasher  test  procedure 
uses  a  50  percent  usage  (actor  for  unhealed  dry 
option.  (42  FR  15423.  March  17.  1977). 


larger  test  loads  on  GEA  and  requiring 
additional  testing  would  put  GEA  at  a 
competitive  disadvantage  because  its 
competitors  are  allowed  to  use  the 
requirements  of  the  existing  test 
procedure.  Therefore,  the  Interim 
Waiver  granted  to  GEA  today  uses  a  3 
pound  test  load  to  activate  the 
minimum  fill  test  with  the  current  0.28 
usage  fill  factor,  and  a  7  pound  test  load 
to  activate  the  maximum  fill  test  with 
the  current  0.72  usage  fill  factor.  In 
addition,  the  Dep>artment  has  used  the 
AHAM  proposed  rule  language,  where 
warranted.  For  example,  the  term 
"adaptive  water  fill  control  system"  was 
used  in  lieu  of  "automatic  water  fill 
capability." 

IVarm  Rinses 

Maytag  and  Speed  Queen  expressed 
concerns  about  the  GEA  machine 
possibly  having  warm  rinses.  Speed 
Queen  indicated  that  although  GEA 
stated  that  the  normal  cycle  did  not 
have  a  warm  rinse,  it  was  concerned 
about  other  cycles  possibly  having 
warm  rinses.  Speed  Queen  referenced 
the  Department's  rulemaking  regarding 
normal  cycle  temperature  selection 
lockouts  (Energy  Conservation  Program 
for  Consumer  ftoducts.  Docket  No.  EE- 
RM-93-701)  and  indicated  that  if  a 
warm  rinse  was  available,  then  it  should 
be  handled  similarly  to  that  rulemaking. 
Maytag  was  concerned  about  possible 
additional  hot  water  use  for  a  warm 
rinse  during  an  automatic  water  fill 
function.  The  Department  has  learned 
that  GEA's  clothes  washer  does  have  a 
warm  rinse  in  the  wool  cycle.  Presently, 
the  test  procedure  does  not  allow  for 
testing  of  temperature  selections  in  non- 
normal  cycles,  so  GEA  is  not  required  to 
test  it.  However,  when  the  rulemaking 
for  the  normal  cycle  temperature 
selection  lockout  (Docket  No.  EE-RM- 
93-701)  is  finalized,  it  is  likely  that  the 
requirements  of  that  rule  will  require 
GELA  and  other  manufacturers  to  test 
warm  rinses  in  cycles  other  than  the 
normal  cycle. 

Justification 

(a)  Economic  Hardship 

GEA  stated  that  it  currently  did  not 
have  a  Monogram  brand  product  in  its 
home  laundry  line.  GEA  indicated  that 
delay  of  the  introduction  of  its  clothes 
washer  would  also  impact  the 
introduction  of  its  Monogram  dryer. 

Asko.  Whirlpool  and  White 
Consolidated  all  provided  comments 
about  the  justification  GEA  provided  to 
support  its  Application  for  Interim 
Waiver.  In  regard  to  economic  hardship, 
they  all  basically  provided  comments 
that  GEA  did  not  demonstrate  economic 
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hardship.  GEA  rebutted  indicating  that 
the  requirements  of  10  CFR.  Part  430. 
§  430.27(g)  state  that  an  Interim  Waiver 
be  granted  if  the  applicant  will 
experience  et:onomic  hardship,  or  if  it 
appears  likely  that  the  waiver  will  be 
granted,  or  if  the  waiver  is  desirable  for 
public  policy  reasons.  GEA  did  not 
provide  specific  rebuttal  relative  to 
economic  hardship. 

The  Department  agrees  with  Asko, 
Whirlpool  and  White  Consolidated  that 
GEA  did  not  demonstrate  economic 
hardship.  The  failure  to  sell  a  particular 
clothes  washer  and/or  clothes  dryer  for 
a  corporation  the  size  of  GEA  would 
most  likely  not  result  in  economic 
hardship.  However,  if  this  were  to  be 
considered  further,  GEA  would  have  to 
provide  specific  data  to  justify  that 
failure  to  sell  its  clothes  washer  would 
demonstrate  economic  hardship. 

(b)  Likely  Approval  of  the  Petition  for 


Waiver 

GEA  indicated  that  the  Petition  for 
Waiver  was  likely  to  be  granted  because 
the  GEA  proposed  test  procedure 
conforms,  as  much  as  possible,  with  the 
industry  supported  AHAM  proposed 
test  procedure.  Asko  disagreed  with 
GEA's  assertion  that  its  petition 
conforms  with  the  AHAM  proposed  test 
procedure.  Asko  believed  that  GEA 
should  conduct  field  testing  per  the 
provisions  of  the  proposed  AHAM  test 
procedure. 

The  Department  believes  that  it  is 
likely  that  the  Petition  for  Waiver  (with 
possible  modification)  will  be  granted  to 
GEA  because  its  clothes  washer  has 
features  that  cannot  be  tested  per  the 
existing  test  procedure.  Furthermore,  if 
the  features  of  the  GEA  clothes  washer 
were  not  tested,  then  the  test  results  of 
the  GEA  clothes  washer  may  be 
materially  unrepresentative  of  its  true 
energy  consumption.  The  availability  of 
34  wash  temperature  selections  is 
different  than  traditional  clothes 
washers,  although  the  basic  technology 
is  not  novel;  an  acceptable  test 
procedure  can  be  developed  for  it.  The 
Department  has  addressed  the  technical 
issues,  i.e.,  wash  temperature  selections, 
automatic  water  fill  capability,  test 
loads,  and  warm  rinse,  raised  by 
commenters  in  the  Interim  Waiver  being 
granted  to  GEA  today. 

Also,  the  Department  has  previously 
granted  a  Waiver  to  another 
manufacturer  (Asko,  as  indicated  above) 
regarding  automatic  water  fill 
capability.  Thus,  it  is  likely  that  the 
Petition  for  Waiver  will  be  granted  to 
GEA.  Although  the  Department  has 
concerns  about  the  secondary 
programming  mode  for  automatic  water 
fill  capability,  the  Department  is 


requiring  testing  of  the  most  and  least 
energy  intensive  condition  until  data 
and/or  additional  comment  is  received. 
With  regard  to  field  testing,  presently 
no  requirement  exists.  However,  the 
Department  would  support  that  effort,  if 
it  resulted  in  the  gathering  of 
statistically  significant  usage  data  for 
automatic  water  fill  capability  and  the 
use  of  the  secondary~programming 
mode.  The  Department  does 
acknowledge  that  if,  in  the  future,  a 
Waiver  is  granted  to  GEA,  it  could  be 
changed  significantly  from  today's 
Interim  Waiver  based  on  public 
comment  or  statistically  significant 
consumer  usage  data,  if  submitted. 

(c)  Public  Policy 

GEA  indicated  that  its  clothes  washer 
was  equipped  with  high  spin  speed,  up 
to  1000  revolutions  per  minute  (RPM), 
which  resuhs  in  significant  energy 
savings  in  the  dryer.  GEA  also  indicated 
that  its  clothes  washer  has  automatic 
water  fill  capability  which  is  anticipated 
to  save  energy  in  a  consumer's  home. 
Asko  stated  that  the  GEA  product  is 
not  revolutionary.  Asko  also  stated  that 
GEA's  claim  in  its  Petition  is 
inconsistent  with  the  GEA  position 
presented  publicly  to  DOE.  (DOE 
hearing  on  July  12, 1995,  for  Docket  No. 
EE-RM-94-230).  Asko's  concern  is  that 
GEA  argued  to  DOE  that  remaining 
moisture  content  (RMC)  should  have  no 
bearing  on  energy  use  or  energy  credit*. 
Whirlpool  believed  GEA  failed  to 
provide  a  basis  that  its  clothes  washer 
will  save  energy.  Furthermore, 
Whirlpool  believed  that  until  such  time 
the  test  procedure  and  standards 
address  reduced  RMC,  it  should  not  be 
considered  for  granting  the  Petition. 
GEA  provided  rebuttal,  and  stated 
that  although  it  "argued  that  a  clothes 
washer  energy  efficiency  standard  based 
on  a  mandatory  RMC  requirement  is 
inappropriate,  it  has  consistently 
supported  the  energy  savings  benefits  of 
reduced  RMC."  (GEA  rebuttal  comment 
of  November  9, 1995,  page  4).  GEA  also 
indicated  that  its  clothes  washer  will 
achieve  RMC  levels  of  less  than  40 
percent  which  would  result  in 
approximately  $20/year  savings  versus  a 
clothes  washer  with  62  percent  RMC. 

The  Department  believes  that  the  GEA 
clothes  washer  offers  technology  that 
has  the  possibility  of  saving  significant 
amounts  of  energy.  The  Administration 
is  committed  to  promoting  energy 
efficient  technologies,  such  as,  clothes 
washers  with  automatic  water  fill 
capability  and  high  spin  speed.  The 
Department  has  estimated  that  a  clothes 
washer  with  40  percent  RMC  will  save 
approximately  $15/year  for  consumers 
(weighted  between  gas  and  electric 


dryers)  or  approximately  40  percent  of 
the  cost  to  run  their  dryers  versus  a 
clothes  washer  with  62  percent  RMC.s 
Although  RMC  provisions  are  not 
reflected  in  the  current  test  procedure," 
the  Department  promotes  energy 
efficiency  improvements  for  consumer 
products.  In  addition,  the  GEA  clothes 
washer  is  a  vertical-axis  clothes  washer 
which  has  a  RMC  level  below  40 
percent.  The  Department  is  not  aware  of 
any  vertical-axis  clothes  washer  with 
that  low  level  of  RMC.  With  regard  to 
automatic  water  fill  capability,  the 
laundry  industry  has  submitted 
shipment  weighted  average  data  to  the 
Department  indicating  that  the 
automatic  water  fill  feature  would  save 
approximately  11  percent  of  the  energy 
consumed  in  a  clothes  washer.^ 

Whirlpool  expressed  a  concern  that 
the  GEA  clothes  washer  may  not  meet 
the  minimum  energy  conservation 
standard."  GEA  rebutted  that  if  its 
clothes  washer  were  tested  per  its 
submitted  Application,  then  it  would 
exceed  the  minimum  energy 
conservation  standard.  GEA  is  required 
to  certify  with  the  Department  that  its 
clothes  washer  meets  the  standard 
before  it  distributes  the  machine  in 
commerce. 

Therefore,  based  on  the  likely 
approval  of  the  Petition  for  Waiver  and 
for  public  policy  reasons,  the 
Department  grants  GEA  an  Interim 
Waiver  from  the  DOE  test  procedures  for 
its  clothes  washer  model  WZSE5310. 
GEA  shall  be  permitted  to  test  its 
clothes  washer  on  the  basis  of  the  test 
procedures  specified  in  10  CFR  Part 
430,  Subpart  B,  Appendix  J,  with  the 
following  modifications: 

(i)  Add  new  sections,  1.19  through 
1.21  in  Appendix  J  to  read  as  follows: 

1.19  "Adaptive  water  fill  control 
system"  refers  to  a  clothes  washer  water 
fill  control  system  which  is  capable  of 
automatically  adjusting  the  water  fill 
level  based  on  the  size  or  weight  of  the 
test  load  placed  in  the  clothes  container, 
without  allowing  or  requiring  consumer 
intervention  and/or  actions. 

1.20  "Manual  water  fill  control 
system"  refers  to  a  clothes  washer  water 


»  See  the  Department's  preliminary  Engineering 
Analysis,  comment  40  on  Docket  No.  EE-RM-94- 
403.  Also,  62  percent  RMC  represents  the  current 
industry  shipment  vwighted  average  for  clothes 
washers. 

•The  Department  has  proposed  this,  see  Docket 
No.  EE-RM-94-230. 

'  See  AHAM  comment  No.  38.  Docket  No.  EE- 
RM-94-403. 

•The  Department  has  imposed  minimum  energy 
conservation  standards  for  consumer  products  (see 
10  CFR,  Part  430.  Section  430.32).  The  Department 
is  also  presently  reviewing  the  clothes  washers 
standards  to  determine  if  they  need  to  be  more 
stringent  (see  Docket  No.  EE-RM-94-403). 


fill  control  system  which  requires  the 
consumer  to  determine  or  select  the 
water  fill  level. 

1.21    "Secondary  programming 
mode"  means  an  auxiliary  function 
used  to  adjust  temperature,  water  level, 
rinse  options  or  other  characteristics  of 
the  machine.  The  user  must  not  be  able 
to  access  these  adjustments  from  the 
normal  operating  mode  of  the  machine, 
and  access  to  the  secondary  mode  must 
not  be  necessary  to  operate  the  machine. 

(ii)  Section  2.8  through  2.8.2.2  in 
Appendix  J  shall  be  deleted  and 
replaced  with  the  following: 

2.8    Use  of  test  loads. 

2.8.1  Top-loader-vertical-axis 
clothes.  The  top-loader  clothes  washer 
shall  be  tested  without  a  test  load, 
except  for  clothes  washers  equipped 
with  an  adaptive  water  fill  control 
system.  Clothes  washers  equipped  with 
an  adaptive  water  fill  control  system 
shall  use  a  test  load  per  section  2.8.2. 

2.8.2  Front-loader  and  top-loader- 
vertical-axis  with  an  adaptive  water  fill 
control  system,  clothes  washers. 

2.8.2.1     Standard  size  clothes  washer. 
When  the  maximum  water  fill  level  is 
being  tested,  the  test  load  shall  be  seven 
pounds  as  described  in  section  2.7.1. 
When  the  minimum  water  fill  level  is 


being  tested,  the  test  load  shall  be  three 
poimds  as  described  in  section  2.7.2. 

2.8.2.2    Compact  size  clothes  washer. 
When  either  the  maximum  or  minimum 
water  fill  levels  are  being  tested,  the  test 
load  shall  be  as  described  in  section 
2.7.2. 

(iii)  Section  3.2  in  Appendix  J  shall  be 
deleted  and  replaced  with  the  following: 

3.2    Test  cycle.  Establish  the  test 
conditions  set  forth  in  2  of  this 
Appendix.  For  clothes  washers  with 
both  an  adaptive  water  fill  control 
system  and  a  manual  water  fill  control 
system,  test  both  the  manual  and 
adaptive  modes.  Additionally,  for 
clothes  washers  equipped  with  more 
than  one  adaptive  water  fill  control 
selection,  including  clothes  washers 
with  secondary  programming  modes, 
test  the  selection  that  will  result  in  the 
maximum  energy  consumption  and  the 
selection  that  will  result  in  the 
minimum  energy  consumption. 

(iv)  Section  3.2.2.2  in  Appendix  J 
shall  be  deleted  and  replaced  with  the 
following: 

3.2.2.2    For  automatic  clothes 
washers,  set  the  wash/rinse  temperature 
selector  to  the  hottest  setting  available 
(hot/warm),  including  a  secondary 
programming  mode. 


(v)  Section  3.2.2.6  in  Appendix  j  shall 
be  deleted  and  replaced  with  the 
following: 

3.2.2.6    For  automatic  clothes 
washers  repeat  sections  3.2.2.3,  3.2.2.4, 
and  3.2.2.5  for  each  of  the  other  wash/ 
rinse  temperature  selections  available 
that  use  hot  water,  including  a 
secondary  programming  mode.  For 
clothes  washers  with  multiple  warm 
wash  temperature  selections,  test  only 
the  median  warm  wash  setting  at  the 
hottest  temperature  available.  For 
clothes  washers  that  have  a  cold  wash 
which  uses  hot  water,  test  using  the 
hottest  temperature  available. 

(vi)  Section  4.1  in  Appendix  J  shall  be 
deleted  and  replaced  with  the  following: 

4.1     Per-cycle  temperature-weighted 
hot  water  consumption  for  maximum 
and  minimulh  water  fill  levels.  For  the 
manual  water  fill  and  the  adaptive  water 
fill  (the  maximum  energy  consumption 
adaptive  water  fill  and  the  minimum 
energy  consumption  adaptive  water  fill, 
if  needed),  calculate  for  the  cycle  under 
test  the  per-cycle  temperature  weighted 
hot  water  consumption  for  the 
maximum  water  fill  level.  Vm„,  and  for 
the  minimum  water  fill  level,  Vm„, 
expressed  in  gallons  per  cycle  and 
defined  as: 


(^n,«U^  =  X,5;[v,xTUF.]-.X,[TUF^xSh„]     formanualwaterf.il 

i=l 

(^ma^ladap.!,,  =  X,f  [v.  X TUF^  ]+ X^ItUF^  xShn]     for  adaptive  water  fill 


where: 

Vi=reported  hot  water  consumption  in 

gallons  per  cycle  at  maximum  fill 

for  each  wash/rinse  TUF 

combination  setting,  as  provided  in 

section  3.2.2. 
TUF,=applicable  temperature  use  factor 

in  section  5  or  6. 
n=number  of  wash/rinse  TUF 

combination  setting  available  to  the 


user  for  the  clothes  washer  under 
test. 

TUFw=temperature  use  factor  for  warm 
wash  setting. 
For  clothes  washers  equipped  with 

the  suds-saver  feature; 

Xi=frequency  of  use  without  the  suds- 
saver  feature=0.86. 

X2=frequency  of  use  with  the  suds-saver 
feature=0.14. 


Shn=fresh  make-up  water  measured 
during  suds-return  cycle  at 
maximum  water  Hli  level. 

For  clothes  washers  not  equipped 
with  the  suds-saver  feature: 

X,=1.0 
X2=0.0 
and 


{V™J 


manual 


x,X[Vj  xtuf.]+xJtuf^  xSh^ 


1     for  manual  water  fill 


'adapt 

where: 

Vj=reported  hot  water  consumption  in 
gallons  per  cycle  at  minimum  fill 


(^-)adaptive  =  ^iih^'^J^^2[TUF^xShJ     for  adaptive  water 


fill 


j=i 


for  each  wash/rinse  TUF  TUFj=applicable  temperature  use  fatlor 

combination  setting,  as  provided  in  in  section  5  or  6. 

section  3.3.3. 
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ShL=fresh  hot  make-up  water  measured 
during  suds-return  cycle  at 
minimum  water  fill  level. 

n=as  defined  above. 

TUFw=as  defined  above. 

Xi=as  defined  above. 

X2=as  defined  above. 
For  clothes  washers  that  have  more 

than  one  adaptive  water  fill  control 

selection,  the  (V„„)  «i.p..ye  (s)  and  (V„  J 


=  0.5x 


adaptive  (s)  calculated  for  the  maximum 
and  the  minimum  energy  consumption 
tests  shall  be  averaged  respectively,  to 
report  a  single  (Vmu)  aifUvt  and  (Vmm) 
.dapiive  to  be  used  in  4.2  for  additional 
calculations. 

(vii)  Section  4.2  in  Appendix  J  shall 
be  deleted  and  replaced  with  the 
following: 


[(v.„) 


manuaJ 


xTxKxMF 


Hkj 


4.2    Total  per-cycle  hot  water  energy 
consumption  for  maximum  and 
minimum  water  fill  levels.  Calculate  the 
total  per-cycle  hot  water  energy 
consumption  for  the  maximum  water 
fill  level.  Eb,„,  and  for  the  minimum 
water  level,  Emm,  for  both  the  manual 
and  adaptive  fills,  expressed  in 
kilowatt-hours  per  cycle,  as  follows: 


adaptive 


xTxKxMF 


11 


where, 

Mf'=Multiplying  factor  to  account  for 
the  absence  of  a  test  load=0.94  for 
top-loader  clothes  washers  that  are 
sensor  filled,  1.0  for  top  loader 


clothes  washers  that  are  time-filled, 
1.0  for  all  front-loader  clothes 
washers,  and  1.0  for  adaptive  fill 
tests. 
T=Temperature  rise=90''F. 


E„,„  =0.5x 

mm 


[[(v™j 


manuai 


xTxKxMF 


]^[K^) 


K=Water  specific  heat  in  kilowatt-hours 
per  gallon  degree  F=0.0024. 

(Vb,„)  m.nu.1 .  (Vm«.)  KUpiive=As  defined  in 
section  4.1. 


adapt  ive 


xTxKxMF 


11 


and 
where, 

MF=As  defined  above. 
T=As  defined  above. 
K=As  defined  above. 
(Vm  J  ™„u,i ,  (V™  J  «i,p„ve=As  defined  in 
section  4.1. 


(viii)  Section  4.4  in  Appendix  J  shall 
be  deleted  and  replaced  with  the 
following: 

4.4     Per-cycle  machine  electrical 
energy  consumption.  The  values 
recorded  in  section  3.3.1  are  the  per- 
cycle  machine  electrical  energy 


consumptions;  Me  manual,  for  e  manual 
water  fill  control  system;  Me  adapiivo  for 
an  adaptive  water  fill  control  system; 
expressed  in  kilowatt-hours  per  cycle. 
The  following  equation  shall  be  used  to 
calculate  the  per-cycle  machine 
electrical  energy  consumption,  Me, 
expressed  in  kilowatt-hours  per  cycle: 


Mf  =0.5x 


M. 


'manutl 


+  M. 


'^■dapiive 


For  clothes  washers  that  have  more 
than  one  adaptive  water  fill  control 
selection,  the  Me  adaptive  (s)  reported  for 
the  maximum  and  the  minimum  energy 
consumption  tests  shall  be  averaged  to 
report  a  single  Mk  adaptive  for  the  above 
equation. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  (]EA 
Appliances  Inc.  This  Interim  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  tiie  Application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in 
effect  for  a  period  of  180  days,  or  until 
the  Department  acts  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  aiiditional  180-day 
period,  if  necessary. 

Pursuant  to  paragraph  (b)  of  Title  10 
CFR  430.27,  DOK  is  hereby  publi-shiii^ 
the  "Petition  for  Waiver"  iii  its  entirety. 


The  Petition  contains  no  confidential 
information.  DOE  would  appreciate 
comments,  data  and  other  information 
regarding  the  Petition,  discussed  above. 

Issued  in  Washington,  DC  April  4,  1996. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy 
October  9.  1995. 
Assistiint  .Secretary, 

Conservation  and  Renewable  Energy. 
United  States  Department  of  Energy, 
Ennestal  Building,  WOO  Independence 
Avenue  SW  .  Washington,  DC  20585 
RK:  Application  for  Interim  Waiver  and 

Petition  for  Waiver.  Appendix  J,  Subpart 
B  CFK  part  430  Test  Method  for  Clothes 
Wa.shers  with  no  Applicable 
Temperature  Usage  Factor 
Dear  A.ssi.stant  Secretary:  This  Application 
for  Interim  Waiver  and  Petition  for  Waiver  is 
submitted  pursuant  to  10  CFR  4,30.27,  which 
provides  for  a  modification  of  the  required 
test  method  because  of  design  characteristics 


preventing  testing  or  producing  data 
unrepresentative  of  a  covered  product's  true 
energy  consumption  characteristics. 

GE  Appliances  (GEA)  is  sourcing  its  top  of 
the  line.  Monogram  Brand,  washer  from 
Fisher  &  Paykel  Industries  Limited,  New 
Zealand.  The  model  number  is  WZSE5310. 
Tliis  product  has  innovative  design 
chariicteristics  which  prevent  testing  it  in 
strict  accordance  to  the  existing  Appendix  J 
test  method.  These  design  characteristics  are: 
— Five  temperature  selections  in  the  primary 
wash  mode  including  hot,  warm-hot, 
warm,  warm-cold  and  cold  wash — all  with 
a  cold  rinse.  This  product  does  not  have 
water  heating  capability  and  achieves  the 
five  temjjcratures  by  adjustment  of  the  hot/ 
cold  mix  ratio.  A  warm  rinse  option  is  not 
available  in  the  normal  cycle. 
— A  secondary  programming  mode  which  the 
consumer  can  access  to  adjust  the  factory 
preset  temperatures  of  the  five  settings  in 
the  primary  wash  mode.  In  all,  the 
consumer  has  a  choice  of  34  wash 
temperatures. 
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< — (Colder)  Secondary  Programming  Mode  (Hotter)- 

->  Adjustment  Temperatures  (F) 

Wash  temp,  setting 

Factory  Pre- 
set (except 
cold  setting) 

« 

i 

Hot  

112 

114 

116 

118 

120 

122 

124 

126 

Wann-hot 

97 

99 

101 

103 

105 

107 

109 

111 

Warm  

87 

89 

91 

93 

95 

97 

99 

101 

Warm-cokJ  

77 

79 

81 

83 

85 

87                     89 

91 

Cokj: 

i 

•Coki  water  only*  

54 

56 

58 

60 

62  1                  64 

66 

*  Factory  Preset  for  COLD  setting. 


This  request  for  waiver  is  submitted 
because  (1)  The  combination  of  five  pnvset 
temperature  selections — all  with  a  cold  water 
rinse — are  incompatible  with  any  of  the  TUF 
tables  ill  Section  4  of  the  regulations:  and  (2) 
the  requirement  of  section  3.2.2.6  that  we  test 
all  temperature  selections  that  use  hot  water 
is  unduly  burdensome.  Instead,  we  propose 
modified  regulations  that  will  allow  for  a 
conservative  testing  protocol  appropriate  to 
this  product  that  is  also  in  accordance  with 
the  negotiated  AHAM  proposed  rule. 

CEA  proposes  an  Interim  Waiver  and 
Waiver  to  allow  testing  of  the  rtiachine  per 
Appendix  J  with  the  following  modifications: 

Add  the  following  definition  to  the  test 
prot:edure: 

1.19     "Secondary  programming 
mode"  means  an  auxiliary  function 
used  to  adjust  temperature,  water  level, 
rinse  options  or  other  characteristics  of 
the  machine.  The  user  must  not  be  able 
to  access  these  adjustments  from  the 
normal  operating  mode  of  the  machine, 
and  access  to  the  .secondary  mode  must 
not  be  necessary  to  operate  the  machine. 

Change  section  3.2.2.6  of  the  test  proceilure 
as  follows: 

3.2.2.6     For  automatic  clothes  washers 
repeat  3.2  2  3,  3.2.2.4,  and  3.2.2.5  tor  each  of 
the  other  wash/rinse  temperature  selections 
■ivailablc  that  use  hot  water  except;  1)  if  wash 
temperature  selections  are  uniformly 
distributed,  by  temperature,  between  "hot 
wash"  and  "cold  wash",  the  re(x>rtable 
values  to  be  used  for  the  warm  water  wash 
setting  shall  be  the  arithmetic  average  of  hot 
and  cold  selections  measurements  of  2)  if 
wash  temperature  selections  are  non- 
uniformly  distributed,  by  temperature, 
tietween  "hot  wash"  and  "cold  wash",  test 
all  intermediate  wash  temperature  selections 
and  average  the  results  to  obtain  the 
reportable  warm  wash  values.  For  semi- 
automatic clothes  washers.  . 

For  model  WZSE5310  this  would  mean 
using  Alternate  II  from  the  three  temp>eraturc 
selection  TUF  table,  section  5.3  of  Appendix 
J  Hot/Cold,  Warm/Cold,  Cold/Cold,  and 
using  the  average  of  the  three  warm  settings 
on  the  machine  for  Warm/Cold.  This  also 
conforms  with  the  new  test  procedure 
proposed  by  AHAM  section  3.5.1.  (The  warm 
setting  is  the  default  wash  temperature  for  all 
cycles.) 

Change  section  3.5  of  the  test  procedure  as 
follows: 

3.5.2.1     If  the  wash  temperature  offered  in 
the  normal  operating  mode  of  the  machine 


can  be  further  adjusted  in  a  secondary 
programming  mode,  the  higher  of  the  factory 
preset  temperature  or  the  mean  of  the 
adjustable  range  shall  be  used  for  testing. 

For  model  WZSE5310  this  means  using  the 
factory  preset  temperatures  for  the  Hot  and 
Warm  settings  and  60F  for  the  Cold  setting 
for  testing. 

Tne  table  above  shows  the  possible 
temperature  settings  for  the  machine 
(approximate  bath  waler  temperatures).  To 
achieve  the  temjieraturcs  to  the  riglit  and  left 
of  the  factory  preset  temperatures  on  the 
table,  the  user  must  read  the  owners'  guide 
to  learn  how  to  enter  a  si3condary 
programming  mode  and  make  a  special  effort 
to  enter  this  mode  and  change  the 
temperatures.  We  feel  strongly  that  this 
secondary  programming  mode  will  be  used 
very  infrequently  because  an  Australia 
consumer  survey  of  202  users  showed  that 
only  about  6%  of  those  consumers  ever 
entered  this  mode  to  adjust  temperatures. 
There  is  no  U.S.  consumer  data  showing  how 
many  consumers  will  enter  the  secondary 
programming  mode  and  the  frequency  that 
the  consumers  will  adjust  the  temperatures. 
Lacking  this  data,  it  is  logical  to  assume  that 
if  consumers  make  the  effort  to  enter  the 
secondary  mode,  it  is  equally  or  more  likely 
that  the  consumer  will  adjust  the  temperature 
down,  saving  energy,  as  it  is  that  the 
consumer  will  raise  the  temperature.  This  is 
especially  true  since  there  are  4  downward 
adjustments  and  only  3  upward  adjustments 
possible.  The  owners'  guide  will  also  inform 
the  consumer  that  adjusting  the  temperature 
downward  will  save  energy.  Thus,  we  believe 
that  the  most  representative  wash 
temperatures  are  the  factory  preset 
temperatures. 

GEA  requests  immediate  relief  by  grant  of 
the  proposed  Interim  Waiver.  justiHsd  by  the 
following  reasons: 

Economic  Hardship — GEA  currently  has  no 
Monogram  brand  product  in  its  hume^ 
laundry  product  line.  Delay  of  introduction 
of  the  this  product  will  not  allow  GE  to 
complete  its  product  line.  Since  a  Monogram 
dryer  will  be  introduced  with  this  product, 
its  introduction  would  also  be  delayed. 

Likely  Approval  of  Waiver — The  Petition 
for  Waiver  is  likely  to  be  granted  because  the 
test  procedure  proposed  conforms  as  much  as 
possible  with  the  new  test  procedure 
supported  by  AHAM.  This  new  AHAM  test 
procedure  is  likely  to  tie  adopted. 

Public  Policy  Merits-GE's  Monogram 
washers  are  designed  to  efficiently  extract 
more  water  from  wet  clothes  by  a  high  speed 
spin  cycle,  up  to  1000  RPM.  Such  water 


extraction  is  many  times  more  energy 
efficient  than  drying  the  same  amount  of 
water.  This  innovation  in  clothes  washer 
design  does  not  affect  the  test  method  for 
clothes  washers,  but  does  result  in  increased 
total  energy  savings.  GE's  new  washer  is  also 
factory  preset  to  an  auto  water  fill  level.  The 
machine  senses  the  clothes  load  and  uses 
only  the  amount  of  water  necessary  to  clean 
the  clothes.  Because  a  manual  High/Medium/ 
Low  water  fill  level  is  also  available,  we  will 
test  the  machine  using  the  manual  watiT 
levels  per  the  test  procedure  However,  the 
auto  water  fill  feature  is  expected  to  show 
actual  energy  savings  for  the  consumer 

Th^nk  you  for  considering  this  petition. 
Lee  Bishop, 

Senior  Counsel  Product  Safety/Regulatory 
)anc  Ransdell, 
Energy  Standards  Engineer. 
IFR  Lkx..  9fe-995<^)  Filed  4-23-96;  8:45  ami 
BIUJNG  COOe  6450-01-^ 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-^20-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

April  18.  1996 

Take  notice  that  on  April  15,  1996, 
Columbia  Gas  Transmission  Corporaiion 
(Columbia).  P.O.  Box  1273.  Charleston. 
West  Virginia.  2532,S-1273,  filed  in 
Docket  No.  CPti6-.3 20-000  a  request 
pursuant  to  Sections  157.20.^.  and 
157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Art 
(18  CFR  157.205  and  157.216}  for 
approval  to  abandon  in  plac« 
approximately  0.7  mile  of  its  20-inch 
transmission  line.  Line  KA.  and  five 
points  of  delivery  to  Mountaineer  Gas 
Company  (Mountaineer)  for  .service  to 
mainline  customers,  under  the  blanket 
certificate  issued  in  Doi.ket  No.  CP83- 
76-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA).  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  States  that  the  facilities  for 
which  it  seeks  abandonment  were 
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transferred  to  low  pre.ssure  service  in 
order  to  maintain  service  to  five 
mainline  tap  customers  in  Docket  No. 
t,  4r)-Z4(MJ00.  Columbia  indicates  that 
the  transfer  was  necessary  duo  to  the 
relocation  of  a  pipeline  corridor  in 
deteriorating  Line  KA.  It  is  indicated 
that  the  proposed  abandonment  will  not 
result  m  any  loss  of  service  to  any 
cu.stomer  because  they  are  currently 
being  provided  service  by  Wyoming 
Natural  Gas,  a  local  distribution 
company.  It  is  further  indicated  that 
Mountaineer  and  the  customers  agree  to 
the  proposed  abandonment. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commi.ssion, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  rejjulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effet:tive  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  t^shell. 
SecreUiry. 
|FR  Doc.  96-10030  Filed  4-23-96;  8:45  ami 

BILUNO  CODE  6717-01-M 


(Docket  No.  CP96-27(M)00] 

Mid  Continent  Market  Center,  Inc.. 
Complainant  v.  Panhandle  Eastern 
Pipe  Line  Company,  Respondent; 
Notice  of  Complaint 

April  IH,  1996. 

Take  notice  that  on  March  21.  1996, 
Mid  Continent  Market  Center,  Inc.  (Mid 
Continent),  P.O.  Box  889,  818  Kan.sas 
Avenue,  Topeka.  Kansas  fififiOl,  filed  a 
complaint  in  Docket  No.  CF96-270-000, 
pursuant  to  Section  385.206  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Mid  Continent  charges 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  with  undue  discrimination 
and  anticompetitive  behavior  for  its 
failure  to  timely  agree  to  modify  a 
delivery  point  and  provide  natural  gas 
transportation  service.  The  details  of 
Mid  Continent's  allegations  are  more 
fully  set  forth  in  the  complaint  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Mid  Continent  is  a  wholly  owned 
subsidiarv  of  Western  Resources,  Inc.,  a 


combination  electric  and  gas  utility  with 
operations  in  Kansas  and  Oklahoma. 
Western  Resources.  Inc.  was  authorized 
by  the  Kansas  Corporation  Commission 
to  transfer  certain  transmission,  storage 
and  gathering  facilities  to  Mid  Continent 
in  lune  1995.  Mid  Continent  is 
interconnected  with  four  interstate  and 
four  intrastate  pipelines  and  provides 
firm  and  interruptible  natural  gas 
transportation  service  as  well  as  short- 
term  storage  and  balancing  services.  In 
Docket  No.  CP95-684-000.  the 
Commission  granted  Mid  Continent  a 
Hinshaw  exemption  and  a  Part  284 
Blanket  Certificate  to  transport,  sell,  and 
assign  gas  in  interstate  commerce  (72 
FERC  1 62.274  (1995)). 

Mid  Continent  alleges  that  Panhandle 
has  exercised  undue  discrimination  and 
anticompetitive  behavior  by  delaying 
and/or  refusing  to  modify  interconnect 
facilities  with  a  pipeline  that  Mid 
Continent  has  contracted  to  purchase 
from  KN  Interstate  Gas  Transmission 
Company.  The  proposed  interconnects 
would  be  in  the  vicinity  of  Panhandle's 
Haven.  Kansas  compressor  station  in 
Reno  County.  Kansas.  The  interconnects 
would  allow  Mid  Continent  to  deliver 
up  to  100.000  MMBtu  per  day  into 
Panhandle's  market  area  on  an 
interruptible  basis.  Mid  Continent  also 
says  that  gas  delivered  to  Panhandle 
could  move  via  released  capacity  or 
under  firm  contracts  held  on  Panhandle 
by  Mid  Continent's  customers. 

Mid  Continent  asks  the  Commission 
to  order  Panhandle  to  cease  its 
discriminatory  and  anticompetitive 
behavior  and  allow  modification  of  the 
interconnects,  at  Mid  Continent's 
expense.  According  to  Mid  Continent, 
Panhandle  has  built  interconnections 
for  other  similarly  situated  interruptible 
shippers,  Kansas  Pipeline  Partnership 
(KPP)  and  National  Steel  Corporation, 
but  has  rejected  other  like  requests.  One 
such  rejected  request,  made  jointly  by 
Missouri  Gas  Energy  (MGE)  and  KPP.  is 
the  subject  of  the  pending  complaint  by 
MGE  in  Docket  No.  CP95-755-000. 

Mid  Continent  urges  the  Commission 
to  stop  Panhandle  from  preferentially 
providing  new  interruptible 
interconnects  to  certain  shippers  while 
denying  interconnects  to  competing 
systems  such  as  Mid  Continent.  Mid 
Continent  says  that  Panhandle  is 
restraining  competition  and  keeping  its 
customers  captive  by  denying  those 
customers  access  to  competitive 
options. 

Mid  Continent  says  that  Panhandle's 
tariff  requires  only  that  a  party  seeking 
service  reimburse  Panhandle  or  cause 
Panhandle  to  be  reimbursed  for  the 
costs  associated  with  construction  or 
modification  of  the  receipt  and  delivery 


facilities  to  be  used.  Mid  Continent  says 
that  it  is  committed  to  reimburse 
Panhandle  for  such  costs. 

Mid  Continent  also  alleges 
Panhandle's  actions  violate  the  pro- 
competitive  policies  underlying 
antitrust  laws,  which  the  Commission  is 
bound  to  apply.  Mid  Continent  says  that 
it  needs  expeditious  action  by  the 
Commission  so  that  it  can  construct  its 
own  related  facilities  in  time  for  an    • 
opportunity  to  compete  with  Panhandle 
for  service  to  Panhandle's  customers  as 
their  current  firm  contracts  expire  this 
year.  Absent  relief.  Mid  Continent  seeks 
a  full  evidentiary  hearing  on  an 
expedited  basis. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  this 
complaint  should  on  or  before  May  3, 
1996.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
malce  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Answers  to  the  complaint  shall 
be  due  on  or  before  May  3,  1996. 
I.ois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-10029  Filed  4-23-96;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  CP96-4-002] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  18,  1996. 

Take  notice  that  on  April  16.  1996. 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets: 
Substitute  Second  Revised  Sheet  No.  131 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff  Sheets 
is  to  comply  with  the  Commission's 
directive  in  order  Accepting  and 
Dismissing  Tariff  Sheets  dated  April  12, 
1996,  by  including  personnel  names  in 
the  update  to  the  listing  of  shared 
personnel  and  facilities. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 


of  Section  154.207,  Notice  requirements, 
as  well  as  any  other  requirement  of  the 
Regulations  in  order  to  permit  the 
tendered  tariff  sheets  to  become 
effective  January  25, 1996,  as  submitted. 

Mid  Louisiana  states  that,  in 
compliance  with  Section  154.208,  paper 
copies  of  the  Revised  Tariff  Pages  and 
this  filing  are  being  served  upon  its 
jurisdictional  customers  and 
appropriate  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  254.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  compliance  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-10032  Filed  4-23-96;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  CP96-322-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

April  18, 1996. 

Take  notic-e  that  on  April  15,  1996, 
Northern  Natural  Gas  Company 
(Northern),  111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP96-322-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  and  remove  the  Sterling  Co. 
No.  1  compressor  station  in  Sterling 
County,  Texas,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  the  Sterling  Co. 
No.  1  compressor  station,  which 
consists  of  one  1,000  horsepower  unit, 
is  no  longer  being  utilized  due  to 
changes  in  operating  conditions  which 
have  eliminated  the  need  for  this 
station.  Northern  further  states  that  the 
volumes  produced  upstream  of  this 
station  are  split  connected  and  currently 
flow  to  other  pipelines,  therefore. 
Northern  requests  authorization  to 
abandon  the  Sterling  Co.  No.  1 
compressor  station  in  its  entirety  with 
the  exception  of  two  8-inch  above- 
ground  valves  with  appurtenances  and 
an  extended  stem  connected  to  the 


existing  8-inch  below-ground  block 
valve  which  will  remain  at  the  site. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  9. 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate-as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  lime  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-10031  Filed  4-23-96;  8:45  ami 

BU.UNG  CODE  6717-01-M 

[Docket  No.  RP96-21 0-000] 

Paiute  Pipeline  Company;  Notice  of 
Report  of  Interruptible  Transportation 
Revenue  Credit 

April  18,  1996. 

Take  notice  that  on  April  15.  1996, 
Paiute  Pipeline  Company  (Paiute), 
tendered  for  filing  its  report  of  certain 
revenues  which  Paiute  recently  credited 
to  each  of  its  firm  transportation  (FT) 
shippers. 

Paiute  states  that  credited  revenues 
relate  to  amounts  collected  by  Paiute  for 


interruptible  transportation  (IT)  services 
rendered  during  the  period  from 
November  1,  1994  through  October  31, 
1995. 

Paiute  states  that  pursuant  to  its  tariff, 
Paiute  recently  credited  to  each  of  its  FT 
shipprer  revenues  collected  from  IT 
services  rendered  during  the  period 
from  November  1,  1994  through  Ociober 
31,  1995.  Paiute  assert  that  during  this 
period,  it  collected  $547,601.51  from  IT 
services.  The  annual  amount  of  costs 
allocated  to  IT  service  in  the  settlement 
of  Paiute's  rate  case  in  Docket  No. 
RP93-6  was  $3 18.001 

Paiute  states  that  during  the  annual 
period  beginning  November  1.  1994,  it 
collected  IT  revenues  that  exceeded  the 
$318,001  "threshold"  amount  of 
revenues  in  August  1995.  Paiute  states 
that  of  the  $229,600.51  of  revenues 
collected  above  the  threshold  amount 
during  the  remainder  of  the  armual 
period,  Paiute  retained  10%,  or 
$22,960.06.  Paiute  further  states  that  it 
credited  to  its  FT  shippers  the 
remaining  90%  of  the  revenues, 
$206,640.45,  plus  interest  totalling 
$8,521.23.  for  a  total  revenue  credit  of 
$215,161.68.  Paiute  states  that  the 
revenue  credits  were  provided  to  each 
of  Paiute's  FT  shippers  on  their  monthly 
invoices  which  were  sent  on  or  about 
March  15, 1996. 

Paiute  states  that  copies  of  the  filing 
are  being  served  upon  all  of  Paitue's 
customers  and  interested  .state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
P'irst  Street.  Washington,  DC  20426,  in 
accordant:e  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  April 
25,  1996.  Protests  will  be  considered  by 
the  Commis,sion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  or. 
file  with  the  Commission  and  an? 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-10034  Filed  4-23-96;  8:45  am) 
BILUNG  CODE  671 7-01 -M 
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[Docket  No.  RP95-197-010] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

April  18,  19«6 

Take  notice  that  on  April  15,  1996. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Trans<;o),  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  referenced  tariff  sheets  are 
proposed  to  be  effective  June  1,  1996. 

Transt^o  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  Order  issued  March  15, 
1996,  in  Docket  No.  RP9.S-197-O09.  The 
Mart:h  15  Order,  inter  alia,  directed 
Transco  to  file,  within  30  days  of  such 
order,  revised  tariff  provisions  to  ite  FT 
Rate  Schedule  and  to  the  General  Terms 
and  Conditions  of  its  Volume  No.  1 
Tariff  to  specifically  incorporate  the 
Commission's  requirements  regarding 
flexible  secondary  receipt  points.  In 
compliance  with  that  directive,  Transco 
is  submitting  for  filing  revised 
provisions  to  its  Rate  Schedules  FT,  FT- 
R,  FTN,  FTN-R.  FF-G.  and  its  General 
Terms  and  Conditions.  The  general 
nature  of  the  revised  tariff  provisions  is 
to  provide  shippers  access  to  mainline 
secondary  receipt  points  in  zones  in 
which  they  pay  a  reservation  rate  and  to 
address  the  priority  to  be  accorded  such 
secondary  receipt  point  transactions. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commi.ssion's  Regulations.  Protests 
will  be  consiidered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Sectntary. 
IFR  D()<    ')t>-10(n:t  Filed  4-23-'16;  H;45  ainj 

BILLING  COOE  S717-01-M 


(Docket  No.  RP9»-21 1-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Ctianges  in  FERC  Gas  Tariff 

April  18,  1996. 

Take  notice  on  April  15,  1996. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  which  tariff  sheets  arc  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  proposed  effective  date  is  June  1, 
1996. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  for  the  limited  purpose 
of  eliminating  the  requirement  that  a 
shipper  schedule  a  separate  transaction 
in  order  to  utilize,  on  a  secondary  basis, 
flexible  delivery  points  located 
upstream  or  downstream  of  such 
shipper's  traditional  delivery  point(s). 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  customers,  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  Washington.  DC  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  he  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  for  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell. 
Secretary. 
IFR  Doc.  96-10035  Filed  4-23-96;  8:45  ami 

WLUNG  COOE  S717-01-M 

[Docket  No.  ER96-«7»-001.  et  al.] 

Illinova  Power  IMarketing,  Inc.  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  17,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Illinova  Power  Marketing,  Inc. 

Docket  No.  EK96-979-O01 

Take  notice  that  on  April  11,  1996. 
Illinova  Power  Marketing.  Inc.  tendered 
for  filing  revisions  to  its  FERC  Tariff  No. 
1  and  its  Code  of  Conduct,  in 


compliance  with  the  Commission's 
order  issued  on  March  27.  1996  in  this 
docket. 

Comment  date:  May  1.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  Company  Services,  Inc. 

Docket  No.  ER96-1 254-000 

Take  notice  that  on  April  3.  1996. 
Southern  Company  Services.  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  May  1.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

Docket  No.  ER96-1 467-000 

Take  notice  that  on  April  11.  1996. 
Western  Resources,  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  May  1. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PacifiCorp 

Docket  No.  ER96-1 522-000 

Take  notice  that  on  April  8. 1996. 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
various  Service  Agreements  with 
customers  under,  PacifiCorp's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  3,  Service  Schedule  PPL-3, 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  April  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cinergy  Services,  Inc. 

Docket  No.  ER96-1523-000 

Take  notice  that  on  April  8, 1996, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  an  Interchange 
Agreement,  dated  March  1, 1996 
between  Cinergy,  CG&E,  PSI  and  Global 
Petroleum  Corp.  (Global). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  Global: 

1.  Exhibit  A— Power  Sales  by  Global 

2.  Exhibit  B— i'ower  Sales  by  Cinergy 
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Cinergy  and  Global  have  requested  an 
effective  date  of  April  15,  1996. 

Copies  of  the  filing  were  served  on 
Global  Petroleum  Corp.,  the 
Massachusetts  Department  of  Public 
Utilities,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

Docket  No.  ER96-1 524-000 

Take  notice  that  on  April  9,  1996, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Revision  No. 
2  to  Exhibit  C  of  the  Exchange 
Agreement  between  the  Bonneville 
Power  Administration  and  PGE, 
Contract  No.  14-03-37017,  (Portland 
General  Electric  Rate  Schedule  FERC 
No.  108). 

The  BPA  and  PGE  mutually  agree  to 
revise  Exhibit  C  to  the  Exchange 
Agreement  to  delete  the  Grand  Ronde 
Point  of  Delivery  from  Exhibit  C. 

Copies  of  the  tiling  have  been  served 
on  the  Bonneville  Power 
Administration. 

Pursuant  to  18  CFR  35.11,  PGE 
respectfully  requests  that  the 
Commission  grant  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
Revision  No.  2  to  Exhibit  C  of  the 
Exchange  Agreement  to  become 
effective  as  of  December  31,  1995. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

Docket  No.  ER96-1 525-000 

Take  notice  that  on  April  9,  1996, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  k  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (Entergy  Operating 
Companies),  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Energy  Services,  Inc.  and  Cajim 
Electric  Power  Cooperative,  Inc.  Entergy 
Services  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
the  Energy  Operating  Companies 
provide  non-firm  transmission  service 
under  their  Transmission  Service  Tariff. 

Comment  date:  April  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  &  Light  Company 

Docket  No.  ER96-1 526-000 

Take  notice  that  on  April  9, 1996, 
Florida  Power  &  Light  Company  (FPL), 


tendered  for  filing  proposed  Service 
Agreements  with  the  Florida  Municipal 
Power  Agency  for  transmission  service 
under  FPL's  Transmission  Tariff  Nos.  2 
and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  April  1, 1996,  or  as 
soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  April  30, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cinergy  Services,  Inc. 

Docket  No.  ER96-1 52  7-000 

~    Take  notice  that  on  April  9. 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG4E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  January  1, 1996 
between  Cinergy,  CG&E,  PSI  and 
PanEnergy  Power  Services,  Inc. 
(PanEnergy). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinei^y  and  PanEnei^y: 

1.  Exhibit  A — Power  Sales  by  PanEnergy 

2.  Exhibit  B — Power  Sales  by  Cinergy 

Cinergy  and  PanEnergy  have 
requested  an  effective  date  of  April  15. 
1996. 

Copies  of  the  filing  were  served  on 
PanEnergy  Power  Services,  Inc.,  The 
Texas  Public  Utility  Commission,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  May  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Illinois  Public  Service 
Company 

Docket  No.  ER96-1 528-000 

Tdke  notice  that  on  April  9, 1996, 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  a  Service  Agreement, 
dated  March  31, 1996,  establishing 
Eastex  Power  Marketing,  Inc.  (Eastex)  as 
a  customer  under  the  terms  of  CIPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of 
March  31, 1996,  for  the  siervice 
agreement  with  Eastex.  Accordingly, 
CIPS  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Eastex  and  the  Illinois  Commerce 
Commission. 


Comment  date:  May  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duke  Power  Company 

Docket  No.  ER9&-1 529-000 

Take  notice  that  on  March  28. 1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  Schedule  MR  Transaction 
Sheet  under  the  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  PECO  Energy 
Company.  ^ 

Comment  dote:  May  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Power  Company 

Docket  No.  ER96-1 530-000 

Take  notice  that  on  March  28.  1996. 
Ehike  Power  Company  (Duke),  tendered 
for  filing  a  Schedule  MR  Transaction 
Sheet  under  the  Service  Agreement  for 
Market  Rate  (Schedule  MR)  .Sates 
between  Duke  and  Koch  Power 
Services,  Inc. 

Comment  date:  May  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Power  Company 

Docket  No.  ER96-1 53 1-000 

Take  notice  that  on  March  29,  19^P, 
Duke  Power  Company  (Duke),  tendenc 
for  filing  a  Schedule  MR  Iranj^arfio' 
Sheet  under  the  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  PECO  Energy 
Company. 

Comment  date:  May  1.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duke  Power  Company 

Docket  No.  ER96-1 53  2-000 

Take  notice  that  on  March  29,  1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Schedule  MR  Transaction 
Sheet  under  the  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Koch  Power 
Services,  Inc. 

Comment  date:  May  1.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duke  Power  Company 

Docket  No  ER96-1 533-000 

Take  notice  that  on  April  2. 1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  Schedule  MR  Transaction 
Sheets  under  the  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Koch  Power 
Services,  Inc. 

Comment  date;  May  1. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Wisconsin  Public  Service 
Corporation 

DiK:k.'t  No  ER«6-1 534-000 

Take  notice  that  on  April  2,  199R. 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendored  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPS(^  and  Wisconsin  Power  & 
Light  (Company.  The  Agreement 
provides  for  transmission  serv'ce  under 
tlie  Comparnble  Transmission  Service 
Tariff.  FKRC  Original  Volume  No.  7. 

WPSC  asks  that  the  agreement  become 
effective  retroactively  to  March  22, 

199H. 

Cnmment  date:  May  1,  199f),  in 
accordanc  t!  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

17.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Kdison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) ) 

I)(M  k.!t  No.  i;K9h-l.'i:J5-<KX) 

Take  notice  that  on  April  9,  1996, 
Allegheny  Power  Service  Corporation 
on  behaU(jf  Monongahela  I'ower 
Company.  I'^ie  I'ntu'iiat:  F-Alison 
Company  and  West  Pinin  Power 
Company  (Allegheny  Power)  filed 
Su;>i)lenii'nt  Nd.  9  tu  ,nM  four  (4)  new 
Customers  to  tiie  Standard  Ceneration 
SHr\  loj  Rati!  .Schedule  luuler  whicli 
Alleglionv  Puvvur  cllers  standard 
geporition  and  uinergoncy  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  I'ower  reti'.n'sts  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  April  1.  199fi,  to 
hiterCoast  Power  Marketing,  Nt!w  York 
State  Klectric  &  Cas  Corporation,  NorAm 
Energy  Servii:es,  Im   .  and  PowerNet 
Corporation. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conmiission.  the 
Maryland  Public  .Service  Commission, 
the  Virginia  State  Ciorporaliun 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record . 

Cnmnwnt  date:  May  1,  1996,  in 
accordance  with  Standard  Paragraph  V. 
at  the  end  of  this  notice. 

18.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Kdison 
Company,  and  West  Fenn  Power 
Company  (Allegheny  Power) 

Docket  Ni)  KKM6-lsm-0(M) 

Take  notice  that  on  April  9.  1996, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Kdison 
Company  and  We.st  Penn  Power 


Company  (Allegheny  Power),  filed 
Service  Agreements  to  add 
Commonwealth  Edison  Company, 
Engelhard  Power  Marketing,  Inc.,  and 
LC&E  Power  Marketing  hic.  as 
Customers  under  Allegheny  Power's 
Point-to-Point  Transmission  Service 
Tariff  which  has  been  accepted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission.  Allegheny  Power  proposes 
to  make  service  available  to  LG&E 
Power  Marketing  Inc.  as  of  March  10, 
1996,  and  to  Commonwealth  Edison 
Company  and  Engelhard  Power 
Marketing,  Inc.  as  of  March  15,  1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission. 
the  Virginia  State  Corporation 
Commission,  tlie  West  Virginia  Public 
Service  Commission. 

Comment  dnte:May  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Kansas  City  Power  &  Light 
Company 

Docket  No.  ES96-22-000 

Take  notice  that  on  April  15.  1996. 
Kansas  City  Power  &  Light  Company 
filed  an  application,  under  §  204  of  the 
F'ederal  Power  Act,  seeking 
authorization  to  issue,  from  time  to 
time,  up  to  SMH)  million  of  short-term 
debt  during  the  period  |uly  1,  1996 
through  )une  :}0,  1998,  with  final 
maturities  not  lator  than  June  ?.0,  1999. 

Comment  date.  May  14,  I9'jt>,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Anv  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
HH8  First  Street,  N.E  ,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
aiul  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  mak^. 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
nuist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary 
jFK  Doc.  96-1005.1  Filed  4-23-96;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6462-7] 

Agency  Information  Collection 
Activities  Under  0MB  Review;  NSPS 
Subpart  H.  Sulfuric  Acid  Plants 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D).),  this  notice  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  Subpart  H,  Sulfuric 
Acid  Plants.  OMB  number  2060-0041, 
EPA  ICR  No.  1057.07  expires  06/31/96. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  24,  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1057.07 
and  OMB  No.  2060-0041. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  Subpart  H.  Sulfuric  Acid 
Plants  (OMB  Control  No.  2060-0041; 
EPA  ICR  No.  1057.07)  expiring  06/31/ 
96.  This  is  a  reque.st  for  extension  of  a 
currently  approved  collection. 
Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  Part  60.80, 
Subpart  H,  New  Source  Performance 
Standards  for  Sulfuric  Acid  Plants.  This 
information  notifies  the  Agency  when  a 
source  becomes  subject  to  the 
regulations,  and  informs  the  Agency 
that  the  source  is  in  compliance  when 
it  begins  operation.  The  Agency  is 
informed  of  the  sources'  compliance 
status  by  semiannual  reports.  The 
calibration  and  maintenance 
requirements  aid  in  a  source  remaining 
in  compliance. 

In  the  Administrator's  judgment.  SO2 
and  acid  mist  emissions  from  the 
manufacture  of  sulhiric  acid  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore.  New 
Source  Performance  Standards  have 
been  promulgated  for  this  source 
category  as  required  under  Section  111 
of  the  Clean  Air  Act. 

The  control  of  SO2  and  acid  mist 
requires  not  only  the  installation  of 
properly  designed  equipment,  but  also 


Federal  Register  /  Vol.  61,  No.  80  /  Wednesday,  April  24,  1996  /  Notices 


18137 


the  proper  operation  and  maintenance 
of  that  equipment.  Sulfur  dioxide  and 
acid  mist  emissions  from  sulfuric  acid 
plants  result  from  the  burning  of  sulfur 
or  sulfur-bearing  feedstocks  to  form  SO2. 
catalytic  oxidation  of  SO2  to  SO3.  and 
absorption  of  SO2  in  a  strong  acid 
stream.  These  standards  rely  on  the 
capture  of  SO2  and  acid  mist  by  venting 
to  a  control  device. 

Owners  or  operators  of  Sulfuric:  Acid 
Plants  subject  to  NSPS  are  required  to 
make  the  following  one-time-only 
reports:  notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  demonstration  of  the 
continuous  emission  monitoring  system 
(CEMS);  notification  of  the  date  of  the 
initial  performance  test;  and  the  results 
of  the  initial  performance  test.  After  the 
initial  recordkeeping  and  reporting 
requirements,  semiannual  reports  are 
required  if  there  has  been  an  exceedance 
of  control  device  operating  parameters. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notification,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS. 

Four  new  facilities  are  estimated  to 
become  subject  to  NSPS  Subpart  H 
annually. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  era  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  12/08/95 
(60FR63039);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  595.80  hours  per 
new  facility,  and  220  hours  per  existing 
facility.  Burden  means  the  total  time, 
e^ort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 


maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  4  new 
facilities  per  year,  100  existing  facilities. 

Estimated  Number  of  Respondents: 
106. 

Frequency  of  Response:  2. 

Estimated  Total  Annual  Hour  Burden: 
24,823  hours. 

Estimated  Total  Annualized  Cost 
Burden.  $1,094,703. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1057.07  and 
OMB  Control  No.  2060-0041  in  any 
correspondence. 

Ms.  Sandy  Farmer, 

U.S.  Environmental  Protection  Agency, 

OPPE  Regulatory  Information  Division 

(2137), 
401  M  Street.  SW, 
Washington,  DC  20460 

and 
Onice  of  Information  and  Regulatory 

Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  EPA 
725  17th  Street.  NW. 
Washington.  DC  20503 

Dated:  April  18. 1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
jFR  Doc.  96-10093  Filed  4-23-96;  8:45  am] 
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[FRL-6462-S] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Revision  of  the 
Information  Collection  Request  for  ttie 
National  Pretreatntent  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Information  Collection  Request  for  the 


National  Pretreatment  ftogram  (40  CFR 
Part  403),  OMB  Control  Number  2040- 
009,  EPA  ICR  Number  0002.08  (expires 
October  31, 1999).  Before  submitting  the 
ICR  to  OMB  for  review  and  approval, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  June  24,  1996. 
A(X)RE8SE8:  Interested  persons  may 
obtain  a  copy  of  this  IGR  without  charge 
by  contacting  John  Hopkins,  Office  of 
Wastewater  Management  (4203),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
telephone  (202)  260-9527. 
FOR  FURTHER  MFORMATION  COfTTACT:  John 
Hopkins  at  (202)  260-9527;  facsimile 
(202)  260-1460. 
SUPPLEMBfTARY  MFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  subject 
to  the  regulations  under  40  CFR  Part 
403,  including  private  industries,  State, 
local  and  Federal  governments. 

Title:  Revision  of  the  Information 
Collection  Request  for  the  National 
Pretreatment  Program  (40  CFR  Part  403). 
OMB  Control  Number  2040-009. 
Expiration  date  October  31,  1999. 

Abstract:  This  Information  Collection 
Request  (ICR)  calculates  the  burden  and 
costs  associated  with  managing  the 
National  Pretreatment  Program 
mandated  by  Sections  402(a)  and  (b) 
and  307(b)  of  the  Clean  Water  Act.  This 
ICR  is  a  renewal  of  the  Revision  of  the 
Information  Collection  Request  for  the 
National  Pretreatment  Program  (OMB 
Control  No.  2040-0009,  ICR  No. 
0002.07). 

Management  of  the  pretreatment 
program  is  the  responsibility  of  the 
Office  of  Wastewater  Management 
(OWM)  in  the  Office  of  Water  (OW), 
Environmental  Protection  Agency 
(EPA).  The  Clean  Water  Act  requires 
EPA  to  develop  national  pretreatment 
standards  to  control  discharges  from 
Industrial  Users  (lUs)  into  sewage 
systems,  or  Publicly  Owned  Treatment 
Works  (POTWs).  These  standards  limit 
the  level  of  certain  pollutants  in  lU 
wastewaters.  EPA  administers  the 
pretreatment  program  through  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program.  Under  the  NPDES  permit 
program,  EPA  may  approve  State  or 
individual  POTW  implementation  of  the 
pretreatment  standards  at  their 
respective  levels.  OWM  uses  the  data 
collected  under  the  pretreatment 
program  to  monitor  and  enforce 
compliance  with  the  regulations,  as  well 
as  to  authorize  program  administration 
at  die  State  or  local  (POTW)  level.  The 
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data  collected  trom  lUs  includes  tht; 
mass,  frequency,  and  content  of  diuir 
discharges,  their  schedules  for  instailini' 
pretreatment  equipment,  and  at.tual  or 
anticipated  discharges  of  wastes  that 
violate  pretreatment  standards,  have  the 
potential  to  cause  problems  at  the 
POTW,  or  fire  considered  hazardous 
under  the  K-jsource  Conservation  and 
Recovery  Act  (Kt:R.\).  States  and 
POTWs  applying  for  approval  of 
pretreatment  programs  submit  data 
coni:eniing  their  le^al.  procedural,  and 
administrative  bases  for  establishing 
such  programs  This  information  may 
include  surveys  of  lUs.  locid  limits  for 
pollutant  concentration,  and  schedides 
for  completion  of  major  project 
requirements.  It's  and  FOTVVs  submit 
written  reports    1  hese  data  may  then  be 
entered  into  the  NPFDES  databases  by  the 
approved  State  or  EPA. 

An  agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  .i  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  KPAs  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  neces.sary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposetl  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
colle<:tion  of  information  on  those  who 
arc  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
me<:hanical,  or  other  tec:hnolugical 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Stdtemt-nt   The  information 
colle<:tion  will  involve  an  estimated 
33.526  respondents  at  an  annual  cost  of 
$91,332,981  to  those  respondents.  The 
total  annual  cost  to  both  respondents 
and  government  (excluding  Federal 
government)  is  estimated  at 
$95,859,696.  The  annual  number  of 
respon.ses  will  be  203,518  or  6.07 
responses  per  respondent.  The  time 
required  for  a  respons*}  ranges  from  15 
minutes  to  400  hours,  with  an  average 
response  time  of  6.600  hours.  An 
estimated  3.3.526  respondents  are 
required  to  keep  ret:ords  at  on  average 


annual  burden  of  6.853  hours  per  record 
keeper.  The  pretreatment  program  will 
.■ntail  229.741  hours  of  ret:ord  keeping 
and  1,343.215  hours  of  reporting  for  o 
total  of  1.572.957  burden  hours.  The 
pretreatment  program  will  also  entail 
218.168  burden  hours  for  municipal  and 
State  governments  as  users  of  the  data. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquirt!.  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Uated:  April  5,  1996. 
Michael  B.  Cook, 

Ditvctor.  Office  of  Wastewater  Management. 
|I-K  D<x.  96-10090  Filed  4-23-96;  8:45  ami 
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(FRL-S463-21 

Technical  Workshop  on  Monte  Cario 
Analysis  in  Exposure  Assessment 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 


SUIMMARY:  Responding  to  broad  Agency 
interest  in  Monte  Carlo  analysis,  the 
EPA's  Risk  Assessment  Forum  is 
organizing  a  workshop  on  the  use  of  this 
methodology  in  exposure  assessments 
for  human  health  risk  assessment.  A 
panel  consisting  of  experts  from 
industry  and  academia  as  well  as 
practitioners  from  state  and  federal 
agencies  will  discuss  general  principles 
related  to  this  application  of  Monte 
C:arlo  analysis.  The  workshop  will  be 
open  to  members  of  the  public  as 
observers.  The  plans  for  this  workshop 
will  be  finalized  only  after  the  EPA's 
FY96  funding  situation  is  clarified 
either  through  another  continuing 
resolution  or  receipt  of  an 
appropriation. 

DATES:  The  meeting  will  begin  on 
Tuesday.  May  14,  1996,  at  8:00  a.m.  and 
end  on  Thursday.  May  16.  at  1:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  EPA  Region  II  Headquarters  offices. 
290  Broadway.  New  York.  NY  10007. 


Eastern  Research  Group.  Inc..  an  ETA 
contractor,  is  providing  logisticjil 
support  for  the  workshop.  To  attend  the 
workshop  as  an  observer,  contact 
Eastern  Research  Group.  Inc.,  Tel:  (617) 
674-7374  by  May  7,  1996.  Space  is 
limited  so  please  register  early. 

FOR  FURTHER  INFORMATION  CONTACT: 

Foi*  further  information  concerning  the 
Monte  Carlo  analysis  workshop,  please 
contact  Marina  Olsen.  U.S.  EPA  Region 
II.  290  Broadway.  New  York,  NY  10007, 
Telephone  (212)  637-4313  or  Steven 
Knott,  U.S.  EPA  Office  of  ResearcJi  and 
Development  (8103),  401  M  St.  SW.. 
Washington,  D.C.  20460,  Telephone 
(202)  260-2231. 

SUPPLEMENTARY  INFORMATION:  Monte 
Carlo  analysis  can  be  applied  to 
improve  risk  characterization  through 
analysis  of  variability  and  uncertainty  as 
recommended  by  the  National  Academy 
of  .Science  and  other  advisory  bodies. 
Increasingly.  EPA  program  and  regional 
risk  assessors  must  make  decisions 
concerning  the  use  of  probabilistic 
techniques  in  exposure  assessment. 
However,  guidance  for  agency  risk 
assessors  on  the  use  of  techniques  such 
as  Monte  Carlo  analysis  has  been 
lacking.  The  May  workshop  is  being 
organized  in  response  to  this  need. 

Many  of  the  technical  issues  that  arise 
during  the  application  or  review  of 
Monte  Carlo  analyses  occur  during  the 
following  steps  in  the  exposure 
assessment  process:  Selecting  input 
data/distributions  for  model  parameters; 
evaluating  variability  and  uncertainty; 
presenting  results.  These  issues  will  be 
the  focal  points  for  the  discussion 
during  the  May  workshop.  A  panel 
consisting  of  experts  from  industry  and 
academia  as  well  as  experts  and 
practitioners  from  EPA,  state  agencies, 
and  other  federal  agencies  will  lead 
discussions  on  the  application  of  Monte 
Carlo  techniques.  Case  studies  will  be 
used  to  illustrate  the  issues  and  to 
provide  possible  solutions  for  technical 
problems.  The  goal  of  the  Workshop  is 
to  develop  recommendations  to  assist 
assessors  in  the  preparation  and/or 
evaluation  of  Monte  Cario  analyses.  The 
workshop  will  also  serve  as  the 
foundation  for  later  Agency  guidance  on 
the  use  of  Monte  Carlo  analysis  in 
exposure  assessment. 

Dated:  April  17. 1996. 
Joseph  K.  Alexander, 

Deputy  Assistant  Administrator  for  Science. 

Office  of  Research  and  Development. 

|FR  Doc.  96-10103  Filed  4-23-96:  8:45  ami 
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[FRL-6462-6] 

National  Drinking  Water  Advisory 
Council;  Notice  of  Open  Meetings 

Under  Section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  §  SOOf  et  seq.),  will 
be  held  on  May  14,  1996,  from  2:30  p.m. 
until  6:00  p.m.  and  on  May  15,  1996, 
from  9:00  a.m.  until  5:00  p.m.  at  the 
Concord  Hilton  Hotel,  1970  Diamond 
Boulevard,  Concord,  California  94520. 
The  purpose  of  this  meeting  is  two  fold. 
The  Council  will  receive  a  status  on  the 
development  of  the  Proposed 
Groundwater  Disinfection  Rule  and  an 
update  on  the  Redirection  of  the 
Chinking  Water  Program.  The  Agency 
will  seek  Council  advice  on  consumer 
awareness  as  it  relates  to  public 
drinking  water  supplies  and  conduct  a 
general  discussion  on  the 
implementation  issues  of  a  State 
Revolving  Fund. 

These  meetings  are  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  one  hour  on  May  14, 1996,  for 
this  purpose.  Oral  statements  will  be 
limited  to  ten  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council 
by  telephone  at  (202)  260-2285  before 
May  9.  1996. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street  SW.,  Washington,  IX  20460.  The 
telephone  number  is  Area  Code  (202) 
260-2285. 

Dated:  April  16. 1996. 
William  R.  Diamond, 

Acting  Director.  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  IDoc.  96-10095  Filed  4-23-96;  8:45  ami 
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[FRL-5462-8] 

Pubik:  Meeting  of  the  Urt>an  Wet 
Weather  Flows  Advisory  Committee's 
Sanitary  Sewer  Overftows  Advisory 
Sut)committee 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  a  public  meeting  on 
May  9-10,  1996.  This  meeting  is  open 
to  the  public  without  need  for  advance 
registration.  The  Sanitary  Sewer 
Overflows  (SSO)  Advisory 
Subcommittee  will  discuss:  (1) 
identification  of  approaches  for  key 
issues;  (2)  the  overall  SSO  strategy;  (3) 
permit  and  compliance  priorities;  and. 
(4)  tV  draft  SSO  framework. 
DATES:  The  SSO  meeting  will  be  held  on 
Msty  9-10,  1996.  The  May  9  meeting 
wiU  begin  promptly  at  8:30  a.m.  EST 
andend  at  approximately  5:00  p.m.  On 
May  10,  the  meeting  will  begin  at  8:30 
a.m.  and'«nd  at  approximately  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Historic- District,  625 
First  Street,  Alexandria,  Virginia.  The 
Holiday  Inn's  telephone  number  is  (703) 
548-6300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vanderlyn,  Office  of  Wastewater 
Management,  at  (202)  260-7277. 

Dated:  April  16,  1996. 
Michael  B.  Cook, 

Director.  Office  of  Wastewater  Management, 
Designated  Federal  Official. 
!FR  Doc.  96-10091  Filed  4-23-96;  8:45  ami 
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[FRL-6462-8] 

PublK  Meetings  of  the  Urt>an  Wet 
Weather  Flows  Advisory  Committee, 
the  Storm  Water  Phase  II  Advisory 
Suticommittee,  and  the  Sanitary  Sewer 
Overflows  Advisory  Subcommittee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY;  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  separate  public 
meetings  beginning  in  June  and 
extending  through  September  1996: 

Urban  Wet  Weathej;^lows  (UWWF) 
Advisory  Committee 

UWWF  meetings  will  be  held  on 
August  1-2,  1996,  at  the  Latham  Hotel 
Georgetown.  3000  M  Street,  N.W., 
Washington,  DC  20007.  telephone  (202) 


726-5000;  and  September  26-27  at  the 
Holiday  Inn  Hotel  &  Suites,  625  First 
Street,  Alexandria,  VA.  22314, 
telephone  (703)  548-6300.  The  UWWF 
Advisory  Committee  will  continue 
discussions  of  issues  related  to 
watersheds,  storm  water,  and  water 
quality  standards  in  a  wet  weather 
context. 

Storm  Water  Phase  II  Advisary 
Subcommittee 

Storm  Water  Phase  II  Advisory 
Subcomittee  meetings  will  be  held  on 
June  13-14,  1996,  at  the  Holiday  Inn 
Hotel  &  Suites,  625  First  Street. 
Alexandria.  VA.  22314,  telephone  (703) 
548-6300;  and  August  5-6,  1996,  at  the 
Latham  Hotel  Georgetown,  3000  M 
Street,  N.W.,  Washington,  DC  20007. 
telephone  (202)  726-5000.  The  Storm 
Water  Phase  II  Advisory  Subcommittee 
will  continue  discussions  on  issues 
concerning  the  framework  for  Phase  II 
implementation. 

Sanitary  Sewer  Overflows  (SSO) 
Advisory  Sulicommittee 

SSO  Advisory  Subcommittee  meeting 
wrill  be  held  on  July  8-9.  1996,  at  the 
Crystal  Gateway  Marriott,  1700  Jefferson 
Davis  Highway,  Arlington,  VA.  The 
Crystal  Gateway  Marriott's  telephone  is 
(703)  920-3230.  The  SSO  Subcommittee 
will  continue  discussions  on  the  overall 
SSO  strategy,  permit  and  comphanoe 
priorities,  and  the  draft  SSO  framework. 

These  meetings  are  0(>en  to  the  public 
without  need  for  advance  registration. 
DATES: 

June  13-14:  Storm  Water  Phase  II 
meeting.  On  June  13,  the  Storm  Water 
Phase  II  meeting  will  begin  promptly  at 
9:00  a.m.  EST  and  end  at  approximately 
5:30  p.m.  On  June  14,  the  meeting  will 
begin  at  9:00  a.m.  and  end  at 
approximately  4:30  p.m. 

July  8-9,  1996:  SSO  meeting.  On  July 
8,  the  SSO  meeting  will  begin 
approximately  8:30  a.m.  EST  and  run 
until  approximately  5:00  p.m.  On  July  9. 
the  meeting  will  run  from 
approximately  8:30  a.m.  until  4:00  p.m. 

August  1-2:  UWWF  meeting.  On 
August  1,  the  UWWF  meeting  will  begin 
at  10:00  a.m.  and  end  at  approximately 
5:30  p.m.  EST.  On  August  2.  the  UWWF 
meeting  will  begin  at  8:00  a.m.  and  run 
until  4:30  p.m.  EST. 

August  5-6:  Storm  Water  Phase  II.  On 
August  5,  the  Storm  Water  Phase  II 
meeting  will  begin  promptly  at  9:00  a.m. 
and  end  at  5:30  p.m.  EST.  On  August  6. 
the  Storm  Water  Phase  n  meeting  will 
begin  promptly  at  9:00  a.m.  and  end  at 
4:00  p.m. 

September  26-27:  UWWF  meeting. 
On  September  26,  the  UWWF  meeting 
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will  bejjin  at  1000  a.m.  and  end  at 
approximately  5:30  p.m.  EST.  On 
September  27,  the  UWVVF  nieelinn  will 
begin  at  8:00  a.m.  and  run  until  4:30 
p.m.  EST. 

ADDRESSES:  Addresses  for  meeting  sites 
are  listed  above  in  the  Summary  of  this 
Notice. 

F0«  FURTHER  INFORMATION:  For  the 
UWVVF  Advisory  Committee  meeting, 
contact  William  Hall.  Urban  Wet 
Weather  Matrix  Manager,  Office  of 
Wastewater  Management,  at  (202)  260- 
1458.  or  Internet: 

hall.william@epamail.opa.gov.  For  the 
Phase  II  Subt;ommittee  meeting.  conta«:t 
Sharie  Centilla.  Office  of  Wastewater 
Management,  at  (202)  260-6052  or 

Internet: 

centilla. sharie@«pamail. opu.gov.  For  the 
SSO  Subcommittee  meeting,  contact 
Charles  Vanderlyn.  Office  of  Wastewater 
Management,  at  (202)  260-7277  or 

Internet: 

vanderlyn. charles©epamail.epa. gov. 

Daltui   April  17    1996. 
Michael  B.  Cook. 

Diretfor.  Office  of  Wastewater  Management. 

Designated  Federal  Offn  lal 

IFR  DiM    96-10<)9:^  Filed  4-23-96;  8:45  am) 

BILUNO  CODE  »6Vy-SO-P 


[OPP-1 80997;  FHL  535»-8] 

Fenoxycarb;  Receipt  of  Application  (or 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  roreived  and  granted 
specific  exemption  requests  from  the 
Oregon  and  Washington  departments  of 
Agriculture  (her»,'after  referred  to  as  the 
■■Applicants")  for  use  of  the  pesticide 
fenoxycarb  (CAS  72490-01-8)  to  control 
pear  psylla  Caropsylla  pyricola  on  up  to 
18,900,  and  26,000  acres  of  pears, 
respectively  The  Applicants  propose 
the  first  food  u.se  of  an  active  ingredient; 
therefore,  in  accordance  with  40  CFR 
166.24.  FPA  is  soliciting  public 
comment  about  granting  the 
exemptions. 

DATES:  Comments  must  be  re<:eived  on 
or  before  May  9.  1996. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ■•OPP-180997,^  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 


comments  tq:  Rni.  1128.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
dock.et@epamail.epa.gov.  Elec:tronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
«;haraclers  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  bo  identified  by  the  docket  number 
lOPP  -180997).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
prof:edures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2.  1921 
)efferson  Davis  Highway.  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Pat  Cimino.  Registration  Division 
(/505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  Crystal  Station  #1,  2800 
Jefferson  Davis  Highway.  Arlington,  VA 
(703)  308-'i328,  e-mail: 
cimino.pat@epamail'.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  use.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applir>ants  have 
requested  the  Administrator  to  issue 
spe<;ific  exemptions  for  the  use  of  the 
in.secticide  fenoxycarb,  to  control  pear 
psylla.  on  up  to  18,900  acres  of  pears  in 
Oregon,  and  26.000  acres  of  pears  in 
Washington.  Information  in  accordance 


with  40  CFR  part  166  was  submitted  as 
part  of  these  requests. 

The  Applicants  state  that  pear  psylla 
is  a  major,  chronic  pest  of  pear  orchards. 
If  the  pest  is  left  uncontrolled,  it  will 
cause  dramatic  yield  decreases,  and 
eventual  tree  debilitation.  Damage  is 
caused  by  honeydew,  secreted  by  the 
pear  psylla  nymphs  while  feeding, 
which  causes  deformed  fruit  and 
russeting,  leading  to  major  quality 
problems,  downgrading  of  fruit,  and 
increased  cullage.  In  addition,  the 
honeydew  causes  secondary  problems 
with  black  sooty  mold  on  the  fruit. 
While  feeding,  the  pear  psylla  also 
injects  a  toxin  into  the  tree,  which  is 
debilitating  and  reduces  vigor  and, 
ultimately,  yield.  The  Applicants  state 
that  the  need  for  a  method  of  reducing 
the  overwintering  adult  population 
before  they  lay  appreciable  numbers  of 
eggs  in  the  spring  is  critical  to  pear 
psylla  control.  The  only  effective  pre- 
bloom  materials  for  some  years  were  the 
synthetic  pyrethroids,  permethrin  and 
fenvalerate.  When  widespread 
resistance  to  these  materials  became 
evident  in  the  psylla  population  by 
1987-88,  the  Applicants  state  that 
cyfluthrin  was  used  under  section  18 
exemptions  in  1988  and  1992,  and  was 
found  to  be  efficacious. 

In  1993,  this  use  of  fenoxycarb  was 
first  requested  by  Washington  state,  who 
claimed  that  resistance  to  cyfluthrin  was 
being  observed.  However,  the  toxicology 
data  available  at  that  time  for 
fenoxycarb  did  not  support  this  use,  and 
cyfluthrin  was  again  used  under  section 
18  during  the  1993  season.  In  the  1994 
and  1995  seasons,  both  Washington  and 
Oregon  requested  exemptions  for  this 
use.  Adequate  toxicology  data  were 
available  to  support  the  use  under 
section  18,  and  the  exemptions  were 
subsequently  granted.  The  Applicants 
claim  that  most  of  the  pear  psylla 
populations  are  now  resistant  to 
cyfluthrin,  and  are  therefore  again 
requesting  this  use  of  fenoxycarb  for 
control  of  pear  psylla  in  pears. 

The  Applicants  wishes  to  treat  up  to 
18,900  acres  of  pear  trees  in  Oregon,  and 
up  to  26,000  acres  in  Washington.  This 
would  translate  to  a  possible  total  of 
4,725  pounds  of  active  ingredient 
(18,900  lbs.  product)  in  Oregon,  and  up 
to  6,500  lbs.  a.i.  (26,000  lbs.  product)  in 
Washington.  Up  to  two  applications 
would  be  made  per  growing  season,  at 
a  maximum  rate  of  2  oz.  a.i.  (8  oz. 
product)  per  acre,  diluted  in  water  to 
make  a  minimum  spray  volume  of  50- 
400  gallons  per  acre.  Application  of 
fenoxycarb  would  not  be  allowed  by  air 
or  through  chemigation  equipment. 
Fenoxycarb  would  be  used  pre-bloom 
and  would  not  be  allowed  to  be  applied 
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during  or  after  pwar  bloom,  nor  to  open 
blossoms  of  weeds  or  cover  crops. 
Negligible  residues  are  expected 
because  this  is  a  prebloom-only  use  and 
available  residue  chemistry  data 
indicate  non-detectable  residues  will 
occur. 

Normally  this  notice  does  not 
constitute  a  decision  by  EPA  on  the 
applications  themselves.  However,  these 
specific  exemptions  were  granted  on 
March  1, 1996,  because  inclement 
weather  and  furloughs  delayed  the 
publication  process  and  control 
measures  were  needed  immediately  in 
order  to  prevent  significant  economic 
loss.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  comment  on  an 
application  for  a  sp^ific  exemption 
proposing  the  first  food  use  of  an  active 
ingredient.  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application. 

A  record  has  been  established  for  this 
notice  under  docket  number  |OPP- 
180997)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Orrice  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
onicial  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 


Oregon  and  Washington  Departments  of 
Agriculture. 

Listof  Subiects 

Environmental  protection,  Pesticides 
and  pests.  Emergency  exemptions. 

Dated:  April  15, 1996. 

Stephen  L.  Johmon, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  96-9975  Filed  4-23-96;  8:45  am] 
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[OPP-181007;  FRL  5362-41 

Pirimicarb;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Oregon, 
Idaho  and  Washington  Departments  of 
Agriculture  (hereafter  referred  to  as  the 
"Applicant")  to  use  the  pesticide 
pirimicarb  to  treat  up  to  10,000  acres  in 
Oregon,  30,000  acres  in  Idaho,  and 
15,000  acres  in  Washington  of  alfalfa  to 
control  aphids  and  lygus  bugs.  The 
Applicants  propose  the  use  of  a  new 
(unregistered)  chemical.  Therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  9, 1996. 
ADDRESSES:  Three  copies  of  wmtten 
comments,  bearing  the  identification 
notation  "OPP-181007,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  IXI  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASQI  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
!OPP-181007|.  No  ConfidenUal 
Business  InfoniiatiCl  (CBI)  should  be 
submitted  through  e-mail.  Electronic 


comments  on  this  notice  may  be  filed 
online  at  many  Federal  Expository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  mari:ed  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  merited 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Envirormiental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington.  VA,  (703)  308-8347;  e-mail: 
collantes.margarita@epamaii.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue  a 
specific  exemption  for  the  use  of 
pirimicarb  on  alfalfa  to  control  aphids 
and  lygus  bugs.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

In  1981,  the  registration  for  pirimicarb 
was  cancelled.  According  to  the 
Applicants,  in  1986  alfalfa  seed  growers 
started  using  fluvalinate,  a  synthetic 
pyrethroid,  to  control  aphids  and  small 
lygus  bugs.  However,  by  1 990 
fluvahnate  was  replaced  by  bifenthrin. 
In  1992,  growers  were  noticing 
increased  evidence  of  resistance  toward 
bifenthrin.  During  this  same  year, 
lambdacyhalothrin  was  registered  for 
use  on  alfalfa  seed;  however,  this 
pyrethroid  has  been  reported  to  show 
little«niectiveness  against  lygus  bugs. 
Aphids  are  becoming  an  increasing 
problem  due  to  resistance  to  various 
registered  pyrethroid  controls.  The 
Applicants  claim  that  since  pirimicarb 
is  now  being  supported  by  Zeneca  Inc., 
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its  use  could  control  lygus  bugs  and  the 
aphid  population  bolow  economic 
levels  while  retaining  predators  and 
parasites. 

Under  the  proposed  exemption, 
pirimicarb  may  bo  applied  no  more  than 
three  applications,  not  to  exceed  the  rate 
of  .1.0  ounces  or  0.18H  pound  of  active 
ingredient  (6.0  ount:es  of  product)  per 
acre,  applied  in  a  minimum  application 
spray  volume  of  5  gallons  per  acre  by  air 
or  10  gallons  per  acre  by  ground. 

This  notice  does  not  constitute  a 
de<:ision  by  EFA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  spe<:ific 
exemption  proposing  use  of  a  new 
chenucal  (i  e  ,  an  at:tive  ingredient  not 
contained  in  any  currently  registered 
pesticide).  |40  CFR  lfifi.24  (a)(l)| 
Pirimicarb  is  an  unregistered  chemical. 
Such  notii :e  provides  for  opportunity  for 
public  conunent  on  the  application. 

A  record  has  been  established  for  this 
notice  under  do<:ket  number  |(1FF- 
1HI()07|  (including  conunents  and  data 
submitted  electronit  ally  as  described 
below).  A  publit  version  of  this  re«:ord. 
including  printed,  paper  versions  of 
ele(  tronii:  comiiuuits.  which  dcx's  not 
include  any  mlormation  claimed  as  iM\ 
is  available  for  inspe(.tion  from  H  am.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  Ux  ated  in  Room  11.12  of  the 
Public  K»!sponse  and  Program  Resoun.e 
Branch,  FieUI  (Jperalions  IJivision 
(75()ri(;),  {)ffi<e  of  I'esticide  Programs. 
EiivirontiR'ntal  i>rofe(  tion  Agency, 
Crystal  Mall  tt2.  1<)21  lefferson  IJavis 
Highway,  Arlington.  VA. 

Fle<:tronic  (  oinments  can  be  sent 

directly  to  KPA  at; 

ooptUn  ketWepamail.epa.gov 

Flectronic  (  omments  must  be 

submitted  as  an  ASCII  Tile  avoiding  the 

use  of  special  charac:ters  and  any  form 

of  encrypt  ion 

rhe  offK  iai  record  for  this  notice,  as 
well  as  the  public   version,  as  described 
above  will  be  kept  in  paper  form. 
.Accordingly,  FPA  will  transfer  all 
comments  received  el(?ctronically  into 
printed,  paper  form  .is  they  are  receiveil 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  iiudude 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRFiSSFS"  at  the  beginning  of  this 
document   Aiicordingly.  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  .nccordingly,  will  review 
.iiui  consider  all  commtMits  received 
during  the  comment  period  in 
determining  whether  to  issue  the 


emergency  exemptions  requested  by  the 
Oregon.  Idaho  and  Washington 
Departments  of  Agricultures. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 

Dated;  April  15.  1996. 

Stephen  L.  lohnson. 

Director.  Registration  Division.  Office  of 
Pfsticide  Pmnrams 

|FK  D<x:.  9ft-9976  Filed  4-23-96;  B:45  am) 
BiLUNGCOoe  wao-ao-F 


[OPP-1 81008;  FRL-6363-71 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EFA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  1 1  States  listed  below.  A  crisis 
exentption  was  initiated  by  the 
California  Department  of  Pesticide 
Regulation  and  a  quarantine  exemption 
has  been  granted  to  the  United  States 
Department  of  Agriculture.  These 
exemptions,  issued  during  the  months 
of  November  1995,  and  January  through 
February  1996  are  subject  to  application 
and  timing  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  tiPA  listed  below. 
DATES:  Se«i  each  spe<;ific.  crisis,  and 
(juarantine  exemptions  for  its  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(750.SW),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460. 
Offi(  e  lo<:ation  and  telephone  number: 
r.th  Floor.  CS  IBI.  2800  Jefferson  Davis 
Highway.  Arlington.  VA  (703-308- 
8417);  e-mail: 
group.ermus@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  norflurazon 
on  bermiidagrass  to  control  annual 
weeds;  February  1,  1996.  to  July  1,  1996. 
(Dave  Deegan) 

2.  Arizona  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  cucurbits 
to  control  the  whitefiy:  Febru-iry  3, 
199(),  to  FoKfjary  y.  1997.  (Andrea 
Beard) 


3.  Arizona  Department  of  Agriculture 
for  the  use  of  cymoxanil  on  potatoes  to 
control  late  blight;  February  15, 1996.  to 
April  15.  1996.  (Libby  Pemberton) 

4.  Arizona  Department  of  Agriculture 
for  the  use  of  dimethomorph  on 
potatoes  to  control  late  blight;  February 
15.  1996.  to  April  15.  1996.  (Libby 
Pemberton) 

5.  California  Department  of  Pesticide 
Regulation  for  the  use  of  cymoxanil  on 
potatoes  to  control  late  blight;  February 
15.  1996.  to  November  13,  1996.  (Libby 
Pemberton) 

6.  California  Department  of  Pesticide 
Regulation  for  the  use  of  dimethomorph 
on  potatoes  to  control  late  blight; 
February  15.  1996.  to  November  13, 
1996.  (Libby  Pemberton")"---.,.^^^ 

7.  California  Department  oP^ 
Agriculture  for  the  use  of  imidacloprid 
on  cucurbits  to  control  the  whitefiy; 
February  9.  1996.  to  February  9,  1997. 
(Andrea  Beard) 

8.  California  Department  of  Pesticide 
Regulation  for  the  use  of  bifenthrin  on 
broccoli,  cabbage,  cauliflower,  rapini 
and  lettuce  to  control  the  .silverleaf 
whitefiy;  January  26.  1996.  to  April  30. 

1996.  A  notice  published  in  the  Federal 
Register  of  February  7.  1996  (61  FR 
4659).  Without  the  the  use  of  bifenthrin. 
the  applicant  claims  that  growers  will 
suffer  significant  economic  loss  this 
growing  season.  (Margarita  Collantes) 

9.  California  Department  of  Pesticide 
Regulation  for  the  use  of  cyromazine  on 
onion  seeds  to  control  onion  maggots; 
January  26.  1996.  to  May  31.  1996. 
(Dave  Deegan) 

10.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
cymoxanil  on  tomatoes  to  control  late 
blight;  February  6,  1996.  to  February  5. 

1997.  (Libby  Pemberton) 

11.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
mancozeb  on  mangoes  to  control 
anthracnose;  February  14.  1996,  to 
September  30.  1996.  (Margarita 
Collantes) 

12.  Georgia  Department  of  Agriculture 
for  the  use  of  norflurazon  on 
bermudagrass  to  control  annual  weeds; 
February  1.  1996,  to  July  1. 1996.  (Dave 
Deegan) 

13.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
norflurazon  on  bermudagrass  to  control 
weeds;  February  23.  1996,  to  April  15, 
1996.  (Dave  Deegan) 

14.  Minnesota  Department  of 
Agriculture  for  the  use  of  ihiophanate- 
methyl  on  sunflower  seeds  to  control 
sclerotinia  head  rot  (white  mold); 
Febnjnr)'  21.  1996.  to  April  15.  1996. 
(Dave  Deegan) 

15.  New  Mexico  Department  of 
Agriculture  for  the  use  of  propazine  on 
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sorghum  to  control  broadleaf  weeds; 
January  31. 1996,  to  August  1, 1996. 
(Andrea  Beard) 

16.  North  Dakota  Department  of 
Agriculture  for  the  use  of  thiophanate- 
methyl  on  sunflower  seeds  to  control 
sclerotinia  head  rot  (white  mold); 
February  21,  1996,  to  April  15.  1996. 
(Dave  Deegan) 

17.  Texas  Department  of  Agriculture 
for  the  use  of  propazine  on  sorghum  to 
control  broadleaf  weeds;  January  31, 
1996,  to  August  1, 1996.  (Andrea  Beard) 

18.  Texas  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  cucumbers, 
melons,  and  squash  to  control  the  sweet 
potato  whitefiy;  January  26,  1996,  to 
January  26, 1997.  (Kerry  Leifer) 

19.  Texas  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  melons, 
cucumbers,  and  squash  to  control  the 
sweet  potato  whitefiy;  January  26, 1996, 
to  January  26, 1997.  (Kerry  Leifer) 

20.  Texas  Department  of  Agriculture 
for  the  use  of  norflurazon  on 
bermudagrass  to  control  annual  weeds; 
February  1.  1996,  to  June  15,  1996. 
(Dave  Deegan) 

21.  Virginia  Department  of 
Agriculture  and  Consumer  Services  for 
the  use  of  metolachlor  on  spinach  to 
control  weeds;  February  15,  1996,  to 
November  15, 1996.  (Margarita 
Collantes) 

A  crisis  exemption  was  initiated  by 
the  California  Department  of  Pesticide 
Regulation  on  November  20, 1995,  for 
the  use  of  bifenthrin  on  broccoli, 
cabbage,  cauliflower,  rapini,  and  lettuce 
to  control  the  silverleaf  whitefiy.  This 
program  has  ended.  (Margarita 
Collantes) 

EPA  has  granted  a  quarantine 
exemption  to  the  United  States 
Department  of  Agriculture  for  the  use  of 
naled  baits  on  tree  trunks,  utility  poles, 
and  other  inanimate  objects  to  eradicate 
the  oriental  fruit  fly,  the  melon  fly,  the 
peach  fruit  fly,  and  other  dacus  species; 
February  16, 1996.  to  February  16, 1999. 
(Andrea  Beard) 

Authority:  7  U.S.C.  136. 

List  ofSub)ect8 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  April  12, 1996. 

Peter  Caulkins, 

Acting  Director  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc  96-10097  Filed  4-23-96;  8:45  am) 
BKUNQCooc  mm  w  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-23,  DA  96-381] 

Revision  of  Filing  Raquireroents: 
Annual  ARMIS  Reports 

agency:  Common  Carrier  Bureau, 
Federal  Communications  Commission. 
ACTION:  Notice. 

SUMMARY:  In  this  Order,  the  Common 
Carrier  Bureau  rescinded  the  proposal 
set  forth  in  Revision  of  Reporting 
Requirements,  that  carriers  file 
automated  record  management 
information  systems  (ARMIS)  quality  of 
service  reports  semi-annually  rather 
than  quarterly  as  specified  in  current 
requirements.  Instead,  it  established  that 
such  report  may  be  Hied  annually 
beginning  on  April  1, 1996.  consistent 
with  revisions  to  ARMIS  reporting 
requirements  prescribed  by  Section 
402(b)(2)(B)  of  the  Telecommunications 
Act  of  1996.  This  action  reduced  further 
the  frequency  of  flling  of  the  ARMIS 
quality  of  service  reports. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nasir  M.  Khilji.  (202)  418-0958. 

SUPPt-EMBfTARY  MFORMATION/SYNOPStS 
OF  ORDER:  This  is  a  synopsis  of  the 
Common  Carrier  Bureau's  Order  in  CC 
Docket  No.  96-23,  adopted  March  18, 
1996,  and  released  March  20, 1996.  The 
full  text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch.  Room  230, 1919  M  Street,  N.W.. 
Washington,  D.C.  The  complete  text 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  2100  M  Street,  N.W.,  Suite  1400. 
Washington,  D.C.  20037  (telephone 
(202)  857-3800). 

I.  Background 

1.  In  Revision  of  Reporting 
Requirements  (CC  Docket  No.  96-23, 
FCC  96-64,  released  February  27, 1996; 
61  FR  10522.  March  14. 1996),  the 
Commission  proposed  to  eliminate 
thirteen,  and  reduce  the  frequency  of 
filing  of  six,  information  collection 
requirements  applicable  to 
communications  common  carriers. 
Among  the  latter,  ARMIS  quality  of 
service  reports  are  currently  required  to 
be  submitted  quarterly  by  local 
exchange  carriers  (LECs)  for  whom  price 
cap  regulation  is  mandatory  and  by 
LECs  that  have  elected  to  be  governed 
by  price  cap  rules.  In  Revision  of 
Reporting  Requirements,  the 
Commission  proposed  to  reduce  the 
frequency  of  filing  of  these  reports  from 
quarterly  to  semi-annual  in  light  of 


increasingly  active  monitoring  of  service 
quality  by  states.  In  Revision  of 
Reporting  Requirements,  the 
Commission  delegated  to  the  Chief, 
Common  Carrier  Bureau  authority  to 
determine  whether  to  adopt  any  of  the 
proposals  set  forth  m  that  notice  of 
proposed  rulemaking  and  to  issue  any 
necessary  reports  or  orders  arising  in 
that  rulemaking. 

2.  The  Telecommunications  Act  of 
1996  became  law  on  February  8, 1996. 
That  Act  provides,  inter  alia,  that  the 
Commission  shall  permit  any 
communications  common  carrier  to  file 
ARMIS  reports  annually,  to  the  extent 
such  carrier  is  required  to  file  such 
reports. 

n.  Discussion 

3.  Section  402(b)(2)(B)  of  the 
Telecommunications  Act  of  1996 
supersedes  both  current  ARMIS  filing 
requirements  and  the  Commission's 
proposal  in  Revision  of  Reporting 
Requirements  to  reduce  the  frequency  of 
filing  ARMIS  quality  of  service  reports 
ht)m  quarterly  to  semi-annual. 
Accordingly,  the  Common  Carrier 
Bureau  rescinded  the  proposal  made  in 
this  proceeding  concerning  ARMIS 
quality  of  service  reports.  Instead,  as 
described  in  fmragraph  4  below,  in 
accordance  with  the 
Telecommunications  Act  of  1996,  it 
established  that  the  quality  of  service 
report  may  be  filed  annually. 

4.  Carriers  subject  to  ARMIS  reporting 
requirements  are  currently  required  to 
file  a  quarterly  quality  of  service  report 
on  March  31.  1996.  The  Common 
Carrier  Bureau  established  that  the 
annual  ARMIS  quality  of  service  report 
be  filed  each  year  on  April  1.  beginning 
April  1.  1996.  At  a  later  date,  the  Bureau 
will  provide  further  guidance  on 
necessary  changes  to  form  and  content 
of  the  ARMIS  quality  of  service  report, 
and  other  ARMIS  reports,  in  light  of  the 
Telecommunications  Act  of  1996. 

ni.  Ordering  Clauses 

5.  Accordingly,  it  is  ordered,  pursuant 
to  sections  0.91  and  0.291  of  the 
Commission's  rules.  47  CFR  0.91  and 
0.291  and  section  402(b)(2)(B)  of  the 
Telecommunications  Act  of  1996.  Pub. 
L.  No.  104-104, 110  Stat.  56  (1996)  (to 
be  codified  at  47  U.S.C.  §  159.  Sec.  1 1). 
the  proposal  in  Revision  of  Reporting 
Requirements  that  ARMIS  quality  of 
service  reports  be  filed  semi-annually  is 
rescinded. 

6.  It  is  further  ordered  that,  pursuant 
to  Sections  0.91  and  0.291  of  the 
Commission's  rules,  47  CFR  0.91  and 
0.291  and  SecUon  402(b)(2)(B)  of  the 
Telecommunications  Act  of  1996,  Pub. 
L.  No.  104-104, 110  Stat.  56  (1996)  (to 
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be  codified  it  47  U  S  C  15fl.  Sr.    1 1), 
carriers  siihici  t  to  ARMIS  qiclitv  of 
service  reportii.^  re(iuiremenls  sli:>ll  tile 
the  iinniKii  (|\i.iHtv  of  scrvi(  e  n'port  in- 
April  I  ot'e.u.li  veiir,  and  that  on  April 
1,  I'lIB,  such  larruT'     hall  file  the 
(luaiity  of  service  report  due  uiuier 
previous  re(iuireiiieiits  on  March  M. 
19<ir,. 

7  It  IS  further  ordered,  that  a  copy  of 
this  Order  shall  be  sent  to  each  carrier 
siibiect  to  AKMIS  (pialitv  of  service 
reporting  requireinents 

I"('(leriil  Cnninuiiii^.itKins  Coiuiiussiua. 

Re%ina  M.  Keeiiev. 

Cbiff.  ('nninioii  (urrwr  HnnHiii 

IFK  l)o<    'Iti  'I4HS  Fih'd  4   2.t-f»b;  H;4.'i  am] 

BILUNG  CODE  8712-01-P 


Item  No. 


Bureau 


Subject 


Item  No 


Sunshine  Act  Meeting 

FCC  to  Hold  t)pcn  Commission  Meeting 
Thursday,  April  25,  1996 

The  Federal  tioinnunucations 
Commission  will  hold  an  Open  Meeting 
on  the  subjecLs  listed  below  on 
Thursday.  Apnl  25,  I'l'm.  which  is 
s«.heduled  to  (ommence  at  '1:30  a.m..  in 
Room  H.Sfi,  at  U)U)  M  Strtmt.  NVV  , 
Washington.  D.C. 


Item  No. 

Bureau 

Subject 

1    

Otiice  ot  Gen 
eral  Coun 

Title  Imple- 

mentation 

sel 

ot  Section 
34(a)(1)  ol 
the  Public 
Utility  Hold- 
ing Com 
pany  Act  ol 
1935.  as 

amended 
by  the  Tele- 
communi 
cations  Act 
ol  1996 
SUMMARY 
The  Com 
mission  will 
consider 
proposed 
procedural 
rules  lor 
"exempt 
tele 

communi- 
cations 
company 

status"  ap^ 
plications 
as  required 
by  Section 
103  of  the 
Tele- 
communi- 
cations Act 
ol  1996 

Otfice  ot  En- 
gineenng 
and  Tech- 
nology 


Compliance 
and  Inlor 
mat  ion. 


Title;  Amend- 
ment ol  the 
Commis- 
sion's 
Rules  to 
Provide  lor 
Unlicensed 
Nil/ 

SUPERNet 
Operations 
in  the  5 
GHz  Fre- 
quency 
Range 
(RM-8648 
&  RM- 
8653). 
SUMMARY; 
The  Com- 
mission will 
consider 
providing 
spectrum  in 
the  5.15- 
5.35  GHz 
and  5.725- 
5.875  GHz 
bands  lor 
unlicensed 
Nil/ 

SUPERNet 
devices. 
Title:  Amend- 
ment ol  the 
Commis- 
sion's 
Rules  Con- 
cerning the 
Inspection 
ol  Radio  In- 
stallations 
on  Large 
Cargo  and 
Small  Pas- 
senger 
Ships  (CI 
Docket  No. 
95-55). 
Summary; 
The  Com- 
mission will 
consider 
action  con- 
cerning the 
use  of  the 
pnvate  sec- 
tor to  in- 
spect large 
cargo  and 
small  pas- 
senger 
ships  sut>- 
ject  to  the 
Commu- 
nications 
Act. 


Bureau 


COMPLI- 
ANCE AND 
INFORMA- 
TION 
TITLE; 
Amend- 
ment ol 
Part  80  ol 
the  Com- 
mission's 
Rules  re- 
garding the 
Inspection 
ol  Great 
Lakes 
Agreement 
Ships  (CI 
Docket  No. 
95-54).. 

Summary; 
The  Com- 
mission will 
consider 
action  con- 
cerning the 
use  ol  the 
private  sec- 
tor to  in- 
spect ships 
subject  to 
the  Great 
Lakes 
Agreement.. 

Wireless 
Tele- Com- 
munications 


Subject 


Title:  Amend- 
ment to  the 
Commis- 
sion's 
Rules  Re- 
garding a 
Plan  lor 
Sharing  the 
Costs  ol 
Microwave 
Relocation 
(ET  Docket 
No.  95- 
157.  RM- 
8643). 

Summary; 
The  Com- 
mission will 
consider 
action  con- 
cerning the 
relocation 
of  micro- 
wave facili- 
ties operat- 
ing in  the 
1850  to 
1990  MHz 
("2  GHz") 
band. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
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International  Transcription  Services, 

Inc.  at  (202)  857-3800.  Audio  and  video 

tapes  of  this  meeting  can  be  purchased 

from  Telspan  International  at  (301)  731- 

5355. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  96-10170  Filed  4-22-96:  10:43  am) 

BILUNG  CODE  071 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  8, 1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  William  and  Elsie  Giron,  Belen, 
New  Mexico;  to  acquire  an  additional 
2.15  percent,  for  a  total  of  11.7  percent 
of  the  voting  shares  of  The  Bank  of 
Belen,  Belen,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  18,  1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-10040  Filed  4-23-96;  8:45  ami 
BILUNG  CODE  <21(M>1-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  And/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owrned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  aiso  involves  the  acquisition  of 
a  nonbanidng  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanidng  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  17,  1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  Hubco,  Inc.,  Mahwah,  New  Jersey; 
to  acquire  100  percent  of  the  voting 
shares  of  Lafayette  American  Bank  and 
Trust  Company,  Bridgeport, 
Connecticut. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

2 .  Horizon  Bancorp  Employee  Stock 
Ownership  Plan,  Michigan  City, 
Indiana;  to  acquire  an  additional  4.75 
percent,  for  a  total  of  37.15  percent  of 
the  voting  shares  of  Horizon  Bancorp, 
Michigan  City,  Indiapa,  and  thereby 
indirectly  acquire  share  of  First  Citizens 
Bank,  NA,  Michigan  Citv,  Indiana. 


In  connection  with  this  application. 
Horizon  Bancorp  also  has  applied  to 
engage  de  novo  in  the  making  and 
servicing  of  loans  in  order  to  extend  a 
loan  to  the  Horizon  Bancorp  Employee 
Stock  Ownership  Plan,  Michigan  City, 
Indiana,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Michigan 
City,  Indiana. 

Board  of  GoverDors  of  the  Federal  Reserve 
System.  April  18, 1996. 
Jainifier  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-10041  Filed  4-23-96;  8:45  am] 
BNXMOCOOC  aMO-OI-F 


Notice  of  Proposals  to  Engage  in 
PermissHile  Nontnnking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibie  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
'reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  comjaetition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  »he 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  h  _  .v  the  party 
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commenting  would  be  ajy^noved  by 
approval  of  the  proposal 

Unless  ottierwise  noted,  t.oninients 
regarding  the  applications  must  be 
rei:eived  at  the  Reserve  Bank  indi(.alecl 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  H.  1996. 

A.  Federal  Reserve  Bank  of  New 
York  iChrisioptuT  I   Mct'.urdv.  Senior 
Vice  Presuifut)  .1:^  l.ibt;rty  Street,  New 
York,  New  York  1004.') 

;    Thf  bank  nt  S'ova  Scotia.  Toronto. 
Ontario,  t-anaiia,  to  engage  de  lunn 
through  Its  subsidiary,  .S<:otia  Capital 
Markets  (L:S.'\).  inc..  New  York,  New 
York,  m  acting  as  a  broker  or  agent  with 
respe<:t  to  swap  and  swap-derivative 
tran.sactions  and  instruments;  and  acting 
as  an  advisor  to  institutional  customers 
regarding  financial  strategies  involving 
such  swap  and  swap-related 
transactions  and  instruments,  pursuant 
to  The  Sumitomo  Bank.  Limited.  7.5 
Fed  Res.  Bull,  .SHZliyay)  These 
activities  will  be  conducted  worldwide. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sunnier,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1    I'nuw  Hlantvrs  Corporation. 
Memphis.  Tennessee,  to  acquire 
Franklin  Financial  Group,  Inc.. 
Mornstown.  Tt-nnessiH?.  and  thereby 
indiret  tiv  a<  (juire  Franklin  Federal 
.Savings  Bank.  Mornstown,  Tennessee, 
and  thereby  eng.i«e  in  owning, 
controlling,  and  operating  a  savings 
hank   pursuant  to  «»  Sir^  2,5(b)(9)  of  the 
Board's  Regulation  Y.  Colonial  Loan 
.Vssot.iatioii,  Miirristown,  Tennessee. 
and  therebv  engage  m  (.onsumer  finance 
lending  activities,  pursuant  to  ^ 
i,i.T  2.Slb)(l)  of  the  Board's  Regulation  Y; 
Franklin  hisuranie  Group,  Iiu  . 
Mornstown,  Tennessee,  and  thereby 
engage  in  the  sale,  as  agent,  of  insurance 
dir>'i  tlv  related  to  extensions  of  i:redit 
by  Franklin  Federal  Savings  Bank  which 
assures  the  repayment  of  debt  upon  the 
death,  disability  or  involuntary 
unemployment  of  the  debtor,  pursuant 
to  t»  22.S  25(bl(H)(i)  of  the  Board's 
Regulation  Y,  and  m  extensions  of 
consumer  finance  credit  by  Colonial 
Loan  .Association  which  assures  the 
repayment  of  debt  upon  the  loss  or 
damage  to  collateral,  pursuant  to  *} 
22.=).2=i(bUH|(ii)  of  the  Board's  Regulation 
Y. 

Board  of  IkivBmors  nt  th*-  Fccieral  Reserve 
Svslpm   .\yn\  IH   144h 
lannifer  |.  (ohnson. 
Oepiifv  .Se<  r»"fiirv  nl  thf  Hmird 
|FK  Doc  qfe-lOO.IM  Filed  4-2J-y6;  845  ami 

BILLING  COOC  U1IM)1-F 


Sunshine  Act  Meeting 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  am  .  Monday, 
.April  29,  1996 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NVV.,  Washington,  DC.  20551, 
STATUS:  CLOSED. 

MATTERS  TO  BE  CONSIDERED: 

1    I'crsoniifl  actions  (appointments, 
pnimutions.  assignmpnts.  reassignments,  and 
salary  .ictions)  involving  individual  Federal 
Kcservp  Svstpm  employees. 

J   .\n\  ilpms  Lami>d  forv*ard  friim  a 
prt'viiiuslv  dnnounced  meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr  )oseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p  m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated   April  19.  1996. 
lennifer  (.  (ohnson, 

[)ffjuty  Sn  rrtory-  of  the  Board 

IFR  Doc  96-10166  Filed  4-22-96;  10;05  am) 

BILLMQ  COOC  U10-01-P 


the  Secretary  of  the  Treasury  notifies 
HHSof  any  change. 

Dated:  April  18.  1996. 
Geor^  Strader, 

DepiJfv  Ass/sfonf  Secnpforv.  Finance. 

IFR  D<K.  96-10085  Filed  4-23-96.  8:45  am] 

HLUNC  COOC  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ofllce  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  .Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Se<:retary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Ciertified  Interest  Rates  with  Range  of 
Maturities"  This  rale  may  be  revised 
quarterly  by  the  Secretary  of  the 
Trvasurv  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register 

The  Setrtjiary  of  the  Treasury  has 
certified  a- rate  of  13'^'k%  for  the  quarter 
ended  March  31,  1996.  This  interest  rate 
will  remain  in  effec:t  until  such  time  as 


Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NCID) 

Times  and  Dates:  10:30  a.m. -5:30  p.m,. 
May  9,  1996  8:30  am  -3  p.m..  May  10,  1996 

Place  CDC  Auditorium  B,  1600  Clifton 
Road,  NE.  Atlanta,  Georgia  30333. 

Status  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose  The  Board  of  Scientific 
Counselors,  NCID,  provides  advice  and 
guidance  to  the  Director.  CDC,  and  Director. 
NCID,  in  the  following  areas:  program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 

Matters  to  be  Discussed:  The  agenda  will 
focus  on. 

1.  NQD  Update 

2.  Minority  and  Women's  Health. 

3.  National  Foundation  for  the  Centers  for 

Disease  Control  and  Prevention. 

4.  NQD  Fellowship  Programs. 

5.  Emerging  Infectious  Disease  Progress/ 

Plans 

6.  Work  Group  Sessions.  Emerging  Infectious 

Disease  FY  1997. 
a.  Surveillance  and  Response. 
b  Research. 

c  Prevention  and  Control, 
d.  Infrastructure. 

7.  Work  Group  Reports. 

8.  Strengthening  NOD  Pathology  Capacity. 

9.  Review  of  Laboratory  Programs  in  Division 

of  Bacterial  and  Mycotic  Diseases  and 
Hospital  Infections  Program. 

10.  Special  Pathogens  Branch,  Division  of 

Viral  and  Rickettsial  Diseases,  Peer 
Review. 

Other  agenda  items  include 
announcements/introductions;  follow-up  on 
actions  recommended  by  the  Board 
(December  1995);  and  consideration  of  future 
directions,  goals,  and  recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 
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Contact  Person  for  More  Information: 
Diane  S.  Holley,  Office  of  the  Director,  NCID, 
CDC.  M/S  C-20, 1600  Clifton  Road.  NE, 
Atlanta.  Georgia  30333,  telephone  404/639- 
0078. 

Dated:  April  17. 1996. 
Carolyn  ].  RusselL 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  96-10045  Filed  4-23-96;  8:45  am] 
BILLING  CODE  41C3-1MMI 


Vessel  Sanitation  Program;  Meeting 

The  National  Center  for  Environmental 
Health  (NCEH)  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
Announces  the  Following  Meeting 

Name:  Current  Status  of  the  Vessel 
Sanitation  Program  (VSP)  and  Experience  to 
Date  with  Program  Operations — Public 
Meeting  tjetween  CDC  and  the  cruise  ship 
industry,  private  sanitation  consultants,  and 
other  interested  parties. 

Time  and  Date:  9  a.m.-l  p.m..  lune  3, 
1996. 

Place:  Doubletree  Grand  Hotel.  Biscayne 
Bay  Miami,  1717  North  Bayshore  Drive. 
Miami.  Florida  33132,  telephone  305/372- 
0313,  fax  305/372-9455. 

Status:  Open  to  the  public  for 
participation,  comment,  and  observation, 
limited  only  by  the  space  available.  The 
meeting  room  accommodates  approximately 
100  people. 

Purpose:  During  the  past  9  years,  as  part  of 
the  revised  VSP,  CDC  has  conducted  a  series 
of  public  meetings  with  members  of  the 
cruise  ship  industry,  private  sanitation 
consultants,  and  other  interested  parties. 

This  meeting  is  a  continuation  of  that 
series  of  public  meetings  to  discuss  current 
status  of  the  VSP  and  experience  to  date  with 
program  operations. 

Matters  to  be  Discussed:  Agenda  items  will 
include  the  finalization  of  CDC's  "Interim 
Shipbuilding  Construction  Specifications  for 
Passenger  Vessels  Destined  to  Call  on  U.S. 
Ports,"  the  finalization  of  "Interim 
Recommendations  to  Minimize  Transmission 
of  Legionnaires'  Disease  from  Whirlpool  Spas 
on  Cruise  Ships."  revising  the  current  VSP 
Operations  Manual,  status  of  development  of 
a  VSP  Hazard  Analysis  Critical  Control  Point 
training  seminar  and  future  plans  for 
program  direction. 

For  a  period  of  15  days  following  the 
meeting,  through  June  18,  1996,  the  official 
record  of  the  meeting  will  remain  of)en  so 
that  additional  material  or  comments  may  be 
submitted  to  be  made  part  of  the  record  of 
the  meeting. 

Contact  Person  for  More  Information: 
Thomas  E.  OToole,  Deputy  Chief,  Special 
Programs  Group,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  F29.  AUanta,  Georgia 
30341-3724,  telephone  770/488-7070. 


Dated:  April  17, 1996, 
Carolyn ).  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  96-10044  Filed  4-23-96;  8:45  am) 

BILLiNQ  COOE  4ie3-1»-M 


Administration  for  Children  and 
Families 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DFIHS).  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KD,  The  Regional  Offices  of  the 
Administration  for  Children  and 
Families  (61  FR  3937),  as  last  amended. 
February  2,  1996.  This  restructure 
proposes  to  change  its  ten-region 
organizational  structure  into  a  five- 
region  "hub"  structure  as  follows:  the 
Northeast  Regional  Hub  (includes 
Regions  1,  2  and  3),  the  Southeast 
Regional  Hub  (Region  4),  the  Midwest 
Regional  Hub  (includes  Regions  5  and 
7),  the  West-Central  Regional  Hub 
(includes  Regions  6  and  8),  and  the 
Pacific-West  Regional  Hub  (includes 
Regions  9  and  10).  Regions  2,  4,  5.  6  and 
9  are  Hub  sites  (largest  regional  offices) 
and  are  headed  by  a  Regional  Hub 
Director.  The  Director  assumes  the 
traditional  duties  of  the  Regional 
Administrator  but,  in  addition,  takes  on 
important  responsibilities  encompassing 
the  entire  Hub  and  impacting  on  the 
national  level  as  well.  Regions  1,  3,  7, 
8  and  10  are  headed  by  a  Regional 
Administrator.  This  Notice  is  to  reflect 
the  changes  for  the  five  regional  office 
hub  sites. 

Chapter  KD  is  amended  as  follows: 

I.  Delete  KD.OO  Mission  in  its  entirety 
and  replace  with  the  following: 

KD.OO  Mission.  The  Regional  Offices 
of  the  Administration  for  Children  and 
Families  (ACF)  operate  in  a  five  regional 
Hub  structure  -  the  Northeast, 
Southeast,  Midwest,  West-Central  and 
Pacific-West.  The  five  Hub  sites  are 
located  in  the  five  ACF  Regional  Offices 
with  the  largest  caseloads  and  that  serve 
the  nation's  largest  population  centers 
(New  York,  Atlanta,  Chicago.  Dallas, 
and  San  Francisco).  Each  of  the 
remaining  five  regions  is  part  of  a  Hub 
(Boston,  Philadelphia,  Kansas  City, 
Denver  and  Seattle).  All  Regional 
Offices  represent  ACF  to  state,  county, 
city  or  town  and  tribal  governments, 
grantees,  and  public  and  private  local 
organizations  in  the  administration  of 


programs  in  the  region  which  assist 
vulnerable  and  dependent  children  and 
families  achieve  independence, 
stability,  and  self-reliance.  These 
programs  include:  Aid  to  Families  with 
Dependent  Children  (AFDC).  Head 
Start,  Child  Support  Enforcement  (CSE). 
Job  Opportunities  and  Basic  Skills 
Training  (JOBS),  Foster  Care.  Child 
Welfare,  and  Adoption  Assistance. 
Child  Care.  Runaway  and  Homeless 
Youth,  Developmental  Disabilities  and 
Repatriation. 

The  ACF  regional  offices  oversee  the 
programmatic  and  financial 
management  and  coordination  of  the 
ACF  programs  in  the  region  and  provide 
guidance  and  assistance  to  the  various 
entities  responsible  for  administering 
these  programs.  They  monitor  the 
programs  to  ensure  compliance  with 
applicable  laws  and  regulations,  8hd 
adherence  to  program  and  fiscal  policies 
and  procedures.  They  contribute  to  the 
development  of  ACF  national  policy 
based  on  program  knowledge  and 
services  in  the  region.  The  ACF  regional 
offices  review  and  approve  state  and 
tribal  plans  and,  if  warranted,  take 
action  to  disapprove  or  recommend 
disapproval  as  appropriate.  They  issue 
grant  awards  directly  for  certain 
programs,  and  make  recommendations 
to  approve  and/or  disapprove  grant 
awards  for  other  programs.  They  advise 
the  Assistant  Secretary  for  Children  and 
Families  of  problems  and  issues  that 
mav  have  significant  regional  or 
national  impact.  The  ACF  regional 
offices  act  as  liaison  with  the  entities 
responsible  for  administenng  the 
programs,  other  federal  agencies,  and 
public  and  private  local  organizations 
serving  children  and  families.  They 
develop  plans  to  meet  ACF  goals  and 
objectives  and  DHHS  and  agency 
initiatives.  They  participate  in  regional 
activities  to  inform  the  public  about 
ACF  programs  in  coordination  with  the 
ACF  Office  of  Public  Affairs  and  the 
OfTice  of  the  Secretan,  at  the  regional 
level.  The  ACF  regional  offices  work 
with  states  and  counties  to  assist  with 
the  achievement  of  automated  systems. 
They  participate  in  special  reviews 
relating  to  children  and  families. 

n.  Sections,  "KD2.10:  KD5.10;  and 
KD6.10  Organizations  "  are  amended  as 
follows: 

Replace  "Office  of  the  Regional 
Administrator  "  with  "Office  of  the 
Regional  Hub  Director."  For  Regions  4 
and  9,  KD.IO  Organizations,  replace 
"Office  of  the  Regional  Administrator 
with  "Office  of  the  Regional  Hub 
Director." 

HI.  Under  Sections  KD2.20  Functions; 
KD5.20  Functions:  and  KD6.20 
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Kiinctioii.s.  delete  Paragraph  A   Replace 
ihe  sections  with  the  following: 

K:I12  20  Function.s  A    Iho  Office  of 
Ihe  Roxionai  Hub  Director  is  headed  hy 
d  Diret.tor,  who  reports  to  the  Assistant 
Sei;retarv  for  Children  and  Families 
through  the  Director,  Office  of  Regional 
Operations  and  Stale  Svstenis    The 
Offi(  o  is  responsible  for  the 
AdiTimistration  for  C^hildreii  and 
Families'  key  national  goals  and 
priorities   It  represents  At'F's  regional 
interests,  concerns,  <iiul  relationships 
within  the  Department  and  among  other 
FtHJor  il  agenc  les  and  fiHMises  on  State 
a^^eiK  V  <:ulture  (.hange,  more  effei:tive 
partnerships,  anil  improved  customer 
service    The  Office  provides  exe<:utive 
leadership  ami  diret.lion  to  state. 
coiiiit\,  city,  territorial  and  trit)al 
governments,  as  well  as  piiblu:  and 
privat»lo<:al  grantees  Id  ensure  effei.tive 
,ind  efficient  [irogram  and  financial 
management    It  ensures  that  these 
entities  (.onforiii  to  teder.il  laws, 
regulations,  policies  and  pro<  edures 
governing  the  programs,  and  exercises 
all  delegated  uitliorilies  .ind 
nssponsibilities  for  oversight  of  the 
programs.  The  Office  t.ikes  action  to 
approve  state  plans  and  submits  its 
re(  iimmendations  to  the  Assist, iiit 
Se<Tetarv  for  Children  and  Families 
( onceniing  stale  pi, in  iliSiip()roval  The 
Office  contributes  to  the  ilevelopment  of 
national  policy  based  on  regional 
perspectives  for  ail  .\('F  programs  It 
oversees  ACF  ojieralioiis  ,ind  liir 
rii.iii.igemeiit  of  A(  F-  regional  staff, 
coordinates  activities  .ii.ros>  regional 
programs,  and  assun-s  that  gcwls  and 
ol)|e(  lives  are  c.imf'd  uul    Fht?  Office 
alerts  th»!  Assistant  Se«  ret.iry  for 
I  hildr»?n  and  Families  to  problems  aiul 
issues  that  may  have  signifii  ant  regional 
or  n.ilional  imp<ii  I    It  represents  A(~F'  at 
th(^  regional  l»!vel  in  executive 
I ommiinications  within  A('F.  with  the 
HHS  Regional  Dirm:tor.  other  HHS 
operating  divisions,  other  federal 
agencies,  and  public  or  [irivattt  lixial 
orgam/.ations  representing  children  and 
families 

Within  the  Offii  e  of  the  Regional  Huh 
Director,  an  administrative  staff  assists 
the  Rtrgional  Huh  Dir»'<  tor  The  staff 
din<cts  the  development  of  regional 
work  plans  rt'lateil  to  Ihe  overall  AtiF 
sirategK  plan,  trai  ks.  monitors  and 
reports  on  regional  progri'ss  in  the 
attaiiinu^nt  of  Al'F  national  goals  and 
objectives;  and  manages  spi-cial  and 
sensitive  projei  Is  It  serves  as  the  focal 
point  lor  public  aff.iirs  and  contacts 
with  the  media,  pubiu.  awareness 
.i<  tivities,  inturmalion  disMMiiination 
and  education  campaigns  in  Jiccordance 
with  the  ACF  Offii  e  of  Public  Affairs 
and  in  i  onjunctioii  with  the  fiMS 


Regional  Director:  and  assists  the 
Regional  Hub  Director  in  the 
management  of  cross-cutting  initiatives 
and  activities  among  the  regional 
components. 

KD5.20  Functions.  A.  The  Office  of 
the  Regional  Hub  Director  is  headed  by 
a  Director,  who  reports  to  the  Assistant 
Se<;r«tary  for  Children  and  Families 
through  the  Director.  Office  of  Regional 
Operations  and  State  Systems.  The 
Office  IS  responsible  for  the 
Administration  for  Children  and 
Families"  key  national  goals  and 
priorities.  It  represents  ACF's  regional 
interests,  concerns,  and  relationships 
within  the  IDepartment  and  among  other 
Federal  agencies  and  focuses  on  State 
agency  culture  change,  more  effective 
partnerships,  and  improved  customer 
service.  The  Office  provides  executive 
leadership  and  direction  to  state, 
county,  city,  and  tribal  governments,  as 
well  as  public  and  private  locjil  grantees 
to  ensure  effective  and  efficient  program 
and  financial  management.  It  ensures 
that  these  entities  conform  to  federal 
laws,  regulations,  policies  and 
prcK.edures  governing  the  programs,  and 
exer<.ises  all  delegated  authorities  and 
r<!sponsihilities  for  oversight  of  the 
programs. 

Trie  Office  takes  action  to  approve 
stale  plans  and  submits  its 
rei.ommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
Offii  e  contributes  to  the  development  of 
nation.il  policy  based  on  regional 
perspe<;tives  on  all  ACF  programs.  It 
oversees  ACF  operations  and  the 
management  of  ACF'  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
olijectives  are  carried  out.  The  Office 
alerts  the  Assistant  Secretary  for 
(;hildren  and  F"amilies  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  It  represents  ACF  at 
the  rt»gional  level  in  executive 
communications  within  ACF.  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
f.imilies 

Within  the  Office  of  the  Regional  Hub 
Director,  an  administrative  staff  assists 
the  Regional  Hub  Dire<:tor.  The  staff 
dire<.ts  the  development  of  regional 
w(jrk  plans  related  to  the  overall  ACF" 
strategic  plan;  tracks,  monitors  and 
r«!ports  on  regional  progress  in  the 
attainment  of  ACF"  national  goals  and 
ot)|e<:tives;  and  manages  special  and 
sensitive  [iroiects.  It  serves  as  the  fo<:al 
point  for  public  affairs  and  contacts 
with  the  media,  public  awareness 
at.tivities.  information  dissemination 


and  education  campaigns  in  accordance 
with  the  ACF  Office  of  Public  Affairs 
and  in  conjunction  with  the  HHS 
Regional  Director;  and  assists  the 
Regional  Hub  Director  in  the 
management  of  cross-cutting  initiatives 
and  activities  among  the  regional 
components. 

The  Office  provides  day-to-day 
support  for  regional  administrative 
functions,  oversees  .the  management  and 
coordination  of  automated  systems  in 
the  region,  and  provides  data 
management  support  to  all  Regional 
Office  components.  Administrative 
functions  include  budget  planning  and 
execution,  facility  management, 
employee  relations,  and  human 
resources  development.  Data 
management  responsibilities  include  the 
development  of  automated  systems 
application  to  support  and  enhance 
program,  fiscal,  and  administrative 
operation,  and  the  compilation  and 
analysis  of  data  on  demographic  and 
service  trends  that  assist  in  monitoring 
and  oversight  responsibilities.  The 
Office  is  responsible  for  the  effective 
and  efficient  management  of  internal 
ACF  automation  process  and  for 
oversight  of  state  systems  projects  for  ^ 
ACF  programs.  In  coordination  with 
other  Regional  Office  components,  it 
monitors  state  systems  projects  and  is 
the  focal  point  for  technical  assistance 
to  states  and  grantees  on  the 
development  and  enhancement  of 
automated  systems. 

.KD6.20  Functions.  A.  The  Office  of 
the  Regional  Hub  Director  is  headed  by 
a  Director,  who  reports  to  the  Assistant 
Secretary  for  Children  and  Families 
through  the  Director,  Office  of  Regional 
Operations  and  State  Systems.  The 
Office  is  responsible  for  the 
Administration  for  Children  and 
Families'  key  national  goals  and 
priorities.  It  represents  ACF's  regional 
interests,  concerns,  and  relationships 
within  the  Department  and  among  other 
F'ederal  agencies  and  focuses  on  State 
agency  culture  change,  more  effective 
partnerships,  and  improved  customer 
service.  The  Office  provides  executive 
leadership  and  directives  to  state, 
county,  city,  territorial  and  tribal 
governments,  as  well  as  public  and 
private  local  grantees  to  ensure  effective 
and  efficient  program  and  financial 
management.  It  ensures  that  these 
entities  conform  to  federal  laws, 
regulations,  policies  and  procedures 
governing  the  programs,  and  exercises 
all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs.  The  Office  takes  action  to 
approve  state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
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concerning  state  plan  disapproval.  The 
Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  operations,  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental  and 
agency  initiatives  are  carried  out.  The 
Office  alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  The  Office 
represents  ACF  at  the  regional  level  in 
executive  communications  within  ACF, 
with  the  HHS  Regional  Director,  other 
HHS  operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

Within  the  Office  of  the  Regional  Hlib 
Director,  the  Program  Coordination  and 
Planning  Unit  (PCPU),  headed  by  the 
Executive  Officer  and  consisting  of 
administrative  staff,  assists  the  Regional 
Hub  Director  in  providing  day-to-day 
support  for  regional  administrative 
functions,  including  budget,  internal 
systems,  employee  relations  and  human 
resource  development  activities.  The 
PCPU  develops  and  implements  the 
regional  planning  process.  Tracking, 
monitoring  and  reporting  on  regional 
progress  in  the  attainment  of  ACF 
national  goals  and  objectives  are  carried 
out.  The  PCPU  coordinates  public 
awareness  activities,  information 
dissemination  and  education  campaigns 
in  accordance  with  the  ACF  Office  of 
Public  Affairs  and  in  conjunction  with 
the  HHS  Regional  Director.  The  unit 
also  assists  the  Regional  Hub  Director  in 
management  of  cross-cutting  initiatives 
and  activities  among  the  regional 
components,  and  ensures  effective  and 
efficient  management  of  internal 
automation  processes. 

For  Regions  4  and  9,  delete  paragraph 
A  and  replace  with  the  following: 

KD.20  Functions.  A.  The  Office  of  the 
Regional  Hub  Director  is  headed  by  a 
Director,  who  reports  to  the  Assistant 
Secretary  for  Children  and  Families 
through  the  Director,  Office  of  Regional 
Operations  and  State  Systems.  The 
Office  is  responsible  for  the 
Administration  for  Children  and 
Families'  key  national  goals  and 
priorities.  It  represents  ACF's  regional 
interests,  concerns,  and  relationships 
within  the  Department  and  among  other 
Federal  agencies  and  focuses  on  State 
agency  culture  change,  more  effective 
partnerships,  and  improved  customer 
service.  It  provides  executive  leadership 
and  direction  to  state,  county,  city, 
territorial  and  tribal  governments,  as 
well  as  public  and  private  local  grantees 


to  ensure  effective  and  efficient  progran 
and  finaar:ial  management.  The  Office 
ensures  that  these  entities  conform  to 
federal  laws,  regulations,  policies  and 
procedures  governing  the  programs,  and 
exercises  all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs.  The  Office  talces  action  to 
approve  state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  operations,  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental  and 
agency  initiatives  are  carried  out.  The 
Office  alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  It  represents  ACF  at 
the  regional  level  in  executive 
communications  within  ACF,  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

Within  the  Office  of  the  Regional  Hub 
Director,  an  administrative  staff  assists 
the  Regional  Hub  Director  in  providing 
day-to-day  support  for  regional 
administrative  functions,  including 
budget,  internal  systems,  employee 
relations,  and  human  resource 
development  activities.  The  Staff 
develops  and  implements  the  regional 
planning  process.  It  tracks,  monitors 
and  reports  on  regional  progress  in  the 
attainment  of  ACF  national  goals  and 
objectives.  The  Staff  coordinates  public 
awareness  activities,  information 
dissemination  and  education  campaigns 
in  accordance  with  the  ACF  Office  of 
Public  Affairs  and  in  conjunction  with 
the  HHS  Regional  Director.  It  assists  the 
Regional  Hub  Director  in  management 
of  cross-cutting  initiatives  and  activities 
among  the  regional  components,  and 
ensures  effective  and  efficient 
management  of  internal  automation 
processes. 

IV.  Within  Chapter  KD,  replace  the 
term  "Regional  Administrator"  with 
"Regional  Hub  Director"  in  Regions  2,  4, 
5,  6  and  9. 

Dated:  April  17, 1996. 
Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 
|FR  Doc.  96-10008  Filed  4-23-96;  8:45  ami 

NLUNQ  CODE  41S4-01-P 


Food  and  Drug  Administration 
[Docket  r4o.  96N-0015] 

Personal  Blood  Storage  of  Memphis, 
Inc.;  Opportunity  for  Hearing  on  a 
Proposal  to  Revoke  U.S.  License  No. 
1131 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUHOKIARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  establishment  license  (U.S. 
License  No.  1131)  and  the  product 
licenses  issued  to  Personal  Blood 
Storage  of  Memptiis,  Inc..  for  the 
manufacture  of  Whole  Blood,  Red  Blood 
Cells.  Plasma,  and  Platelets.  The 
proposed  revocation  is  based  on  the 
establishments  discontinuing  of 
manufacturing  of  products  to  the  extent 
that  a  meaningful  inspection  or 
evaluation  cannot  be  made. 
DATES:  The  firm  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Management  Branch  by  May  24.  199fi, 
and  any  data  and  information  justifying 
a  hearing  by  June  24,  1996.  Other 
interested  persons  may  submit  written 
comments  on  the  proposed  revocation 
by  June  24,  1996. 

ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  comments 
on  the  proposed  revocation  to  the 
Dockets  Management  Branch  (HF'A- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Hicks,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448.  301-594-3074. 
SUPPI-EMBfTARY  INFORMATION:  FDA  is 
initiating  proceedings  to  revoke  the 
establishment  license  (U.S.  License  No. 
1131)  and  product  licenses  issued  to 
Personal  Blood  Storage  of  Memphis, 
Inc.,  formerly  located  at  5182  East 
Raines  Rd.,  Memphis,  TN  38118,  for  the 
manufacture  of  Whole  Blood,  Red  Blood 
Cells,  Plasma,  and  Platelets.  Proceedings 
to  revoke  the  licenses  are  being  initiated 
because  an  inspection  of  the  facility  by 
FDA  revealed  that  the  firm  was  no 
longer  in  operation. 

On  May  23, 1995,  an  FDA  investigator 
attempted  to  conduct  an  inspection  of 
Personal  Blood  Storage  of  Memphis, 
Inc.,  and  found  that  the  facility  was 
vacant.  Ckimmunication  with  the  person 
listed  as  the  responsible  head  indicated 
that  all  of  the  firm's  employees  were 
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dismissml  on  Mnrt;h  3.  19yS   During  a 
lune  1.  iq<)5.  telephone  conversation 
with  FDA  staff  at  the  Center  for 
Biologies  Evniuation  and  Researt.h 
(CBER).  one  of  the  owners  of  the  firm 
state*!  that  the  Fimi  ceased  operations  in 
December  1994.  FDA  explained  that  it 
could  move  to  revoke  the  Ucense  if  the 
firm  remained  inoperative.  FTJA 
requested  a  written  response  within  ,10 
days  re>5arding  whether  the  owners 
intended  to  reopen  the  establishment. 
As  of  July  24,  199.*).  none  of  the  owners 
had  contacted  H5A  regarding  the  firm's 
intentions.  In  addition,  mes.sages  loft  by 
FDA  staff  on  one  owner's  telephone 
answering  machine  wore  not  answere<l. 
An  FDA  investigator,  from  the  Nashville 
District  Office,  was  pemiitted  to  visit 
the  unocciipie<l  facility  by  the  property 
owner  on  August  3.  1995.  The 
investigator  do<:umented  that  the  office 
space  iind  two  walk-in  freezers  were 
empty  and  that  then?  was  no  electrical 
or  water  service  at  the  facility.  The  U.S. 
Postal  Service  supplied  FDA  with  the 
firm's  forwarding  address,  and  FDA  sent 
a  certified  letter,  dated  .September  8, 
199,5.  to  the  firm's  responsible  head. 
The  certified  letter  stated  that,  under  21 
CFR  601.5(b).  a  license  may  be  revoked 
if  the  Commissioner  finds  that  after 
rea.sonahle  efforts  authorized  FDA 
employees  have  hinm  unable  to  gain 
access  to  an  establishment  for  the 
purposes  of  conducting  an  inspection, 
or  that  the  maiuifac  turingof  a  protluct 
has  been  discontinueti  to  an  extent  that 
a  meaningful  inspe<:tion  cannot  be 
made.  The  letter  al.so  slated  that 
following  repeated  attempts  to  conduct 
an  inspection.  FT)A  had  determined  that 
a  meaningful  inspe<:tion  could  not  be 
made.  The  letter  provided  the  firm's 
responsible  head  notice  of  FDA's  intent 
to  revoke  US.  License  No.  1131  and 
announced  FDA's  intent  to  offer  an 
opportunity  for  a  hearing.  The 
responsible  head  responded  by 
telephone  on  September  12.  1995,  and 
said  that  she  was  no  longer  employed  by 
Personal  Blood  Storage  of  Memphis,  Inc. 
She  also  sent  a  copy  of  a  March  3,  1995. 
letter  to  CBER  in  which  she  had  stated 
that  she  was  no  longer  the  Technical 
Director  or  responsible  head  for 
Personal  Blood  Storage  of  Memphis,  Inc. 
A  copy  of  FDA's  letter  of  intent  to 
revoke  U.S.  License  No.  1131  was  also 
sent  to  one  owner's  address  in  Texas 
and  was  returned  by  the  U.S.  Postal 
Service  as  unclaimed. 

Because  FDA  made  reasonable  efforts 
to  notify  the  F.rm  of  the  proposed 
revocation  and  no  response  was 
received  from  the  finn,  FDA  is 
proceeding  pursuant  to  21  CF'R  12.21(b) 
and  publishing  this  notice  of  an 


opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  licenses  of  the  above 
establishment. 

F'DA  has  placed  copies  of  the 
documents  relevant  to  the  proposed 
license  revocation  on  file  with  the 
Dockets  Management  Branch  (address 
above)  under  the  docket  number  found 
in  brackets  in  the  heading  of  this  notice. 
These  documents  include  the  following: 
(1)  Record  of  teleconference  dated  June 
1.  1995;  (2)  letter  to  FDA  from 
responsible  head  dated  March  3,  1995; 

(3)  Summary  of  Findings  dated  August 
3.  1995,  (Endorsement-Form  FDA  481); 

(4)  FDA  certified  letter  to  responsible 
head  dated  September  8.  1995:  (5)  copy 
of  information  returned  from  the  U.S. 
Postal  Service  showing  that  the  copy  of 
F'DA  certified  letter  of  September  8, 
1995.  sent  to  one  owner's  Texas  address, 
was  unclaimed;  and  (6)  record  of 
teleconference  dated  September  12. 
1995.  These  documents  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Personal  Blood  Storage  of  Memphis, 
Inc..  may  submit  a  written  request  for  a 
hearing  to  the  Dockets  Management 
Branch  by  May  24,  1996.  and  any  data 
and  information  justifying  a  hearing 
must  be  submitted  by  June  24.  1996. 
Other  interested  persons  may  submit 
comments  on  the  proposed  revocation 
by  June  24,  1996.  The  failure  of  the 
licensee  to  file  a  timely  written  request 
for  a  hearing  constitutes  an  election  by 
the  licensee  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
proposed  license  revocation. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  on  a 
proposed  revocation  of  a  license  are 
contained  in  21  CFR  parts  12  and  601. 
A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  set  forth  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  submitted  in  support  of  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  or  if  a  request  for 
a  hearing  is  not  made  within  the 
requested  time,  or  in  the  required  format 
or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
deny  the  hearing  request,  making 
available  the  findings  and  conclusions 
that  justify  the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA.  except  that 
individuals  may  submit  one  copy. 


Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  The 
public  availability  of  information  in 
submissions  is  governed  by  21  CFR 
10.20(j)(2)(i).  Publicly  available 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  section 
351  the  Public  Health  Service  Act  (42 
U.S.C.  262)  and  sections  201.  501,  502. 
505,  and  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351, 
352.  355.  and  371),  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director  of  CBER  (21 
CFR  5.67). 

Dated:  April  12. 1996. 
Kathryn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 

Research. 

|FR  Doc.  96-10025  Filed  4-23-96;  8:45  am) 

MUJNQ  COM  41M-01-F 


Food  and  Drug  Administration 

Qrassroots  Ragulatory  Partnership 
Moating;  Soutliaast  Region,  Atlanta 
Distrfct  Office;  Turkey/Broiler  Industry 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  (OfTice  of 
External  Affairs,  Office  of  Regulatory 
Affairs,  Office  of  the  Southeast  Region, 
and  Center  for  Veterinary  Medicine)  is 
announcing  a  free  public  meeting. 
FDA's  Atlanta  District  Office  (Southeast 
Region)  and  the  Center  for  Veterinary 
Medicine  will  meet  with  interested 
persons  in  the  Southeast  Region  to 
address  speciRc  issues  related  to  the 
turkey /broiler  industry.  The  agency  is 
holding  this  meeting  to  promote  the 
President's  initiative  for  a  partnership 
approach  with  front-line  regulators  and 
the  people  affected  by  the  work  of  the 
agency,  and  to  create  local  partnerships. 

DATES:  The  public  meeting  will  be  held 
on  Tuesday,  May  14, 1996,  from  8  a.m. 
to  5  p.m. 

A0ORE88E8:  The  public  meeting  will  be 
held  at  the  Sheraton  Inn — Raleigh  at 
Crabtree  Valley,  4501  Creedmoor  Rd., 
Raleigh,  NC  27812.  Attendees  requiring 
overnight  accommodations  may  contact 
the  hotel  at  919-787-7111. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoAim  M.  Pittman.  FDA  Atlanta  District, 
60  Eighth  St.  NE.,  Atlanta,  GA  30309, 
404-347-7355.  or  FAX  404-347-1912. 
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SUPPt-EMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  20, 1995  (60 
FR  19753),  FDA  aimounced  that  a  series 
of  Grassroots  Regulatory  Partnership 
meetings  would  be  held.  Those  persons 
interested  in  attending  this  meeting 
should  FAX  their  comments  and 
registration  by  Tuesday.  April  22. 1996. 
including  name,  firm/organization 
name,  address,  and  telephone  number  to 
404-347-1912.  There  is  no  registration 
fee  for  this  meeting,  but  advance 
registration  is  required.  Space  is  limited 
and  all  interested  parties  are  encouraged 
to  register  early.  The  goal  of  this 
meeting  is  to  "listen"  to  concerns  and 
ideas,  and  to  identify  next-steps  for  the 
agency. 

Dated:  April  15,  1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  96-10023  Filed  4-23-96;  8:45  am] 

BILLMC  CODE  4160-01-F 


[Docket  No.  84F-0314] 

Coconut  Products  Corp.;  Wittidrawal 
of  Food  Additive  Petition 

AGBICY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  4A3824)  proposing  that  the  food 
additives  regulations  be  amended  to 
provide  for  the  safe  use  of  polysorbate 
60  as  an  emulsifier  to  be  used  in  the 
preparation  of  coconut  milk  drink. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3071. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  9,  1984  (49  FR  39615),  FDA 
announced  that  a  food  additive  petition 
(FAP  4A3824)  had  been  filed  by  the 
Coconut  Products  Corp..  779  Kii  St.. 
Honolulu.  HI  96825.  proposing  that 
§  172.836  Polysorbate  60  (21  CFR 
172.836)  be  amended  to  provide  for  the 
safe  use  of  polysorbate  60  as  an 
emulsifier  in  the  preparation  of  coconut 
milk  drink.  Coconut  Products  Corp.  has 
now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 


Dated:  April  4,  1996. 
George  H.  Pauli, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 
IFR  Doc.  96-10024  Filed  4-23-96;  8:45  am) 

BHJJNQ  CODE  41tO-01-F 

[Docket  Na  96N-012S] 

Drug  Export;  Benadryl®  Injection  Steri- 
Vials®  (Diphenhydr»nine 
Hydrochloride  Injection,  USP)  50 
Milligram  Per  Milliliter  (mg/mL),  1-mL 
Vials 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Parke-Davis  Pharmaceutical 
Research  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  Benadryl®  Injection  Steri- 
Vials®  50  mg/mL,  1-mL  Vials 
(diphenhydramine  hydrochloride) 
Injection.  USP,  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFOMMATION  CONTACT: 
James  E.  Hamilton.  Center  for  Drug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration.  7520 
Standish  PI.,  Rockville.  MD  20855.  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 


Paike-Davis  Pharmaceutical  Research, 
2800  Plymouth  Rd..  Ann  Arbor.  Ml 
48105.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  Benadryl®  Injection  Steri- 
Vials®  50  mg/mL.  1-mL  Vials 
(diphenhydramine  hydrochloride) 
Injection.  USP,  to  Canada.  The  firm  has 
FDA  approval  to  market  this  product  in 
1-mL  ampoules  and  a  1-mL  syringe. 
This  product  is  indicated  to  be  used  as 
an  antiallergic,  antipruritic,  antiemetic, 
and  antispasmodic.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  November 
15, 1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Do<  kets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  May  fi,  1996 
and  to  provide  an  additional  cop}  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  fscilitate 
consideration  of  the  information  durirg 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  3R2))  a.nd  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  .ird 
redelegated  to  the  Onter  for  Drug 
Evaluation  and  Research  [21  CFR  5  441. 

Dated;  April  5.  1996. 
Betty  L.  )oiies. 

Deputy  Director,  Office  of  (Compliance.  Centfr 
for  Drug  Evaluation  and  Research 
IFR  Doc.  96-10020  Filed  4-23-96:  8:45  ami 
BHJJNG  CODE  4ia(M)1-F 

[Docket  No.  90N-0330] 

The  Kasdenoi  Corp.,  et  al.;  Withdratval 
of  Approval  of  Three  New  Drug 
Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.  

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
three  new  drug  applications  (NDA's) 
held  by  The  Kasdenoi  Corp.;  Lever 
Brothers  Co.,  Inc.;  and  United 
Pharmaceutical  Inc.  The  basis  for  the 
withdrawals  is  that  the  holders  of  the 
applications  have  repeatedly  failed  to 
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nie  required  annual  reports  on  these 
NDAs. 

EFFECTIVE  DATE:  May  24.  1996. 

FOR  FUimCn  INFO«««ATIOM  COMTACT:  Lola 
E.  Batson.  Center  for  Drug  Evaluation 
and  Research  (HFD-7),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855.  301-594-1038. 

SUPPt-EMBfTARY  INFORMATION:  The 
holders  of  approved  applications  to 
market  new  drugs  or  antibiotic  drugs  for 
human  use  are  required  to  submit 
annual  reports  to  FDA  concerning  each 
of  their  approved  applications  in 
accordance  with  §314.81  (21  CFR 
314.81). 


Application  no. 


NDA  9-394 
NDA  10-094 

NDA  13-397 


In  the  Federal  Register  of  )uly  13. 
1900  (55  FR  28829),  FDA  offered  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  Hve  NDA's 
because  the  firms  had  failed  to  submit 
the  required  annual  reports  for  these 
NDA's. 

The  agency  had  two  responses  to  the 
notice  of  opportunity  for  hearing:  From 
Astra  Pharmaceutical  Products,  Inc.; 
and  from  The  Purdue  Frederick  Co. 
Both  responses  indicated  that  the 
sponsors  had  previously  submitted 
letters  requesting  voluntary  withdrawal 
of  their  NDA's  (NDA  13-077  and  NDA 
11-160,  respectively).  In  the  Federal 
Register  of  March  27, 1996  (61  FR  13506 


at  13507).  FDA  published  a  notice  that 
withdrew  these  applications. 

The  other  three  firms  did  not  respond 
to  the  notice  of  opportunity  for  hearing. 
Failure  to  file  a  written  notice  of 
participation  and  request  for  a  hearing 
as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  applicant 
not  to  make  use  of  the  opportunity  for 
a  hearing  concerning  the  pro[>osal  to 
withdraw  approval  of  the  applications 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  the  drug 
products.  Therefore,  the  Director.  Center 
for  Drug  Evaluation  and  Research,  is 
withdrawing  approval  of  the  NDA's 
listed  in  the  table  in  this  document. 


Drug 


Kasderx)!  Mouthwash  or  Gargle  .. 
Pepsodent  Antiseptic  Mouthwash 


Ampar  SRC 


Applicant 


The  Kasdenol  Corp.,  Huntington,  NY  11 743. 
Lever  Brothers  Co.,  Inc..  390  Park  Ave.,  New 

York.  NY  10022. 
Unrted  Pharmaceutical  Inc..  1500  North  Wiknut, 

Tucson.  AZ  85712. 


The  Director,  Center  for  Drug 
Evaluation  and  Research,  under  section 
505(h)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(o)).  and 
tinder  authority  of  21  CFR  5.82,  finds 
ihut  the  holders  of  the  applications 
listed  above  have  repeatedly  failed  to 
submit  reports  required  by  §314.81. 
Therefore,  pursuant  to  this  finding, 
approval  of  the  NDA's  listed  above,  and 
all  amendments  and  supplements 
thereto,  is  hereby  withdrawn,  effective 
May  24.  1996 

Ujited:  April  9.  J*)*)*! 
Murray  M.  I.umpkin, 

Dfp'itv  Director,  ('enter  for  Drug  Evuluation 

iinJ  Fteseatvh 

|FK  Doc.  96-10022  Filed  4-2i-96;  8:45  am] 

MLUNQ  COOK  «1«»-01-^ 


Advisory  Committees;  Notice  of 
Meetings 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  {l-T)A).  This  notice  also 
summarizes  the  pro<;edures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 


information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  May  2. 1996, 
8:30  a.m..  and  May  3,  1996.  9  a.m.. 
National  Institutes  of  Health.  Clinical 
Center.  BIdg.  10,  Jack  Masur 
Auditorium.  9000  Rockville  Pike. 
Bethesda.  MD.  Parking  in  the  Clinical 
Center  Visitor  area  is  reserved  for 
clinical  center  patients  and  their 
visitors.  If  you  must  drive,  please  use  an 
outlying  lot  such  as  Lot  41B.  Free 
shuttle  bus  service  is  provided  from  Lot 
41B  to  the  Clinical  Center  every  8 
minutes  during  rush  hour  and  every  15 
minutes  at  other  times. 

Tvp*'  of  meeting  and  contact  person. 
Open  public  hearing.  May  2,  1996.  8:30 
a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 


5:30  p.m.;  open  committee  discussion, 
May  3.  1996.  9  a.m.  to  4:30  p.m.;  ]oan 
C  Standaert.  Center  for  Drug  Evaluation 
and  Research  (HFD-110),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  419-259- 
6211;  or  Valerie  M.  Mealy,  Advisors  and 
Consultants  Staff  (HFD-21),  301-443- 
4695,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  Cardiovascular  and  Renal  Drugs 
Advisory  Committee,  code  12533. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  19, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  May 
2, 1996,  the  committee  will  discuss:  (1) 
New  drug  application  (NDA)  20-297, 
Supplement  1,  Coreg®  (carvedilol), 
SmithKline  Beecham,  to  be  indicated  for 
use  in  congestive  heart  failure:  and  (21 
NDA  20-405.  Lanoxin®  (digoxin) 
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tablets,  Glaxo-Wellcome,  for  congestive 
heart  failure,  and  control  of  ventricular 
rate  in  atrial  fibrillation.  On  May  3, 
1996.  the  committee  will  discuss 
product  license  application  95-1167, 
reteplase.  Boehringer  Mannheim,  for 
management  of  acute  myocardial 
infarction  (AMI)  in  adults,  lysis  of 
thrombi  obstructing  coronary  arteries, 
improvement  of  ventricular  function 
following  AMI.  reduction  of  the 
incidence  of  congestive  heart  failure, 
and  reduction  of  mortality  associated 
with  AMI. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
May  2,  1996,  Cardiovascular  and  Renal 
Drugs  Advisory  Committee  meeting. 
Because  the  agency  feels  that  the  issue 
needs  to  be  brought  to  public  discussion 
urgently,  and  qualified  members  of  the 
Cardiovascular  and  Renal  Ch-ugs 
Advisory  Committee  were  available  at 
this  time,  the  agency  decided  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

Arthritis  Advisory  Committee 

Date,  time,  and  place.  May  7, 1996,  8 
a.m..  Holiday  Inn — Gaithersburg. 
Whetstone  and  Walker  Rooms,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  9 
a.m.  to  5  p.m.;  Kathleen  R.  Reedy, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455, 
FAX  301-443-0699,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  Arthritis 
Advisory  Committee,  code  12532. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  committee.  The 
committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  arthritic  conditions. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  1, 1996,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 


an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  data  submitted  regarding  the 
safety  and  efficacy  of  NDA  20-395, 
Enable®  (tenidap  sodium),  Pfizer.  Inc., 
for  use  in  the  treatment  of  rheumatoid 
arthritis  and  osteoarthritis. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
May  7. 1996.  Arthritis  Advisory 
Committee  meeting.  Because  the  agency 
feels  that  the  issue  needs  to  be  brought 
to  public  discussion  urgently,  and 
qualified  members  of  the  Arthritis 
Advisory  Committee  were  available  at 
this  time,  the  agency  decided  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  conmiittee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  of)en  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  imless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 


beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
begiiming  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  cxjmmittees. 

Dated:  April  18,  1996. 
Miduel  A.  Friedman, 
Deputy  Commissioner  for  Operations 
|FR  Doc.  96-10047  Filed  4-23-96;  8:45  ami 
BHJJNG  OOOE  41W-ei-F 


Health  Resources  and  Services 
Administration 

Agency  Infonnation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request     - 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
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review.  {:all  the  HRSA  Reports 
Clearance  OffTce  on  (.30l)-443-ll29. 

The  following  re<]uest  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Art  of  1995: 

Health  Education  Assistance  Loan 
(HEAL)  Program  Lender's  Application 
for  Insurance  Claim  on  a  HEAL  Ijian 
and  Request  for  Collection  Assistance 
Under  the  HEAL  Program  {currently 
approved  under  OMB  Nos.  0915-0036 


and  0915-0100)— Revision  and 
Extension — This  clearance  request  is  for 
extension  of  approval  of  two  forms  that 
were  previously  approved  by  OMB 
under  separate  OMB  numbers  (shown 
above).  HEAL  lenders  use  the  Lender's 
Application  for  Insurance  Claim  to 
request  payment  from  the  Federal 
Government  for  federally  insured  loans 
lost  due  to  borrowers'  death,  disability, 
bankruptcy,  or  default.  The  Request  for 
Collection  Assistance  form  is  used  by 


HEAL  lenders  to  request  federal 
assistance  with  the  collection  of 
delinquent  payments  from  HEAL 
borrowers.  Minor  changes  were  made  to 
the  Lender's  Application  for  Insurance 
Claim,  to  reduce  burden  and  improve 
the  utility  of  the  information.  No 
substantive  changes  were  made  to  the 
Request  for  Collection  Assistance  form. 
The  estimates  of  burden  for  the  two 
forms  are  as  follows: 


Type  of  lorm 


Lender's  Appticatton  fof  Insurance  Claim  (Form  510) 
Request  for  Collection  Assistance  (Form  513)  


No.  of  re- 
spondents 


35 
35 


Responses 
per  re- 
spondent 


22.97 
957.74 


Burden  per 
response 


.50 
.17 


Total  bur- 
den hours 


402 
5.598 


Total  burden  is  estimated  to  bo  6.000 
hours. 

Written  conunents  and 
recommendations  concerning  the 
proposed  infurni.ition  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth.  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  Now  Executive  Office 
Building.  Room  1023.5,  Washington. 
D.C.  2050  1. 

DdtR<i  April  18,  1996 
].  Henry  Monies. 

Associate  Adminislmtor  for  Policy 

CoorHinatinn 

|FR  Doc   <J8    lOOlH  Filed  4-2:5-96;  8:45  ami 

BILUNC  CODE  41<a-1.<-(> 


National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  .-\dvisory-  ("oniinittee  Act.  as 
amended  (">  IJ.S  (.'.  Appendix  2),  notice 
is  horeliy  given  ut'the  following 
meetings  of  the  National  Institute  of 
Mental  Health  S(W(.ial  Ijnphasis  Panel; 

Agrndd/ I'lirpose   Vu  review  dnii  evaluate 
tyrant  applications. 

Committef  \'ame  N.ilion.il  Institute  of 
Mental  He.ilth  Spen.il  lirnphasis  I'anel. 

Ddte  .Xpril  2i.  1996. 

Time  1  p  m 

Place  River  Inn,  124  25th  Street  NW., 
WashuiKton.  DC  20037. 

(Contact  Person:  Phyllis  L.  Zusman, 
Parkiawn  Building,  Room  yC   18,  5600 
Fishers  Line,  Ro<  kville,  MD  20857. 
Telephone:  JOl,  44:1-1340 

Committee  Name:  National  Institute  of 
Mental  lle.ilth  Special  Kmph.isis  Panel 

l>ite  April  2  1.  14'tt) 

Time:  12  p  ni 

Place:  River  Inn,  924  25th  Street  NW., 
Washington.  IX;  2.,Oi7 

Contact  Person  I'livllis  L.  Zusman, 
Harklawn  Bcilding,  Ro<im  SK'.-IH.  setM) 


Fishers  Lane,  Rockville.  MD  20857, 
Telephone:  301,  443-1340. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  piersonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281.  93.282) 

Dated:  April  19,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
jFR  Doc.  96-10182  Filed  4-20-96;  11:49  am] 

ULUNO  COOC  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Master  Agreement  for  HIV 
Prw;linical  Vaccine  Development  proposals, 
tasks  (j  and  I. 

Dfjte:  April  25,  1996. 

Time  8:00  a.m. 

Place  Washington  National  Airport  Hilton 
Hotel,  2:i99  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  418-6800. 

(Contact  Person:  Dr.  Allen  Stoolmillor, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  .Solar  BIdg.,  Room  4C05, 
Bethesda.  MD  20892-7610,  (301)  496-7966. 

hirpose/Agenda  To  evaluate  contract 
proposiiis 


The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees.  552(c)(4) 
and  552b(c)(6).  Title  5.  U.S.C.  Applications 
and/or  propiosals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health) 

Dated:  April  19,  1996. 
Sustui  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  96-10183  Filed  4-20-96;  11:49  am] 

BltUNO  CODE  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Committee  Name:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel-MBRS. 

Date:  April  30. 

Time:  8:00  a.m.-6  p.m. 

P/ace:  Gaithersburg  Holiday  Inn. 
Washington  Conference  Room.  2 
Montgomery  Village  Avenue,  Gaithersburg, 
Maryland  20879. 

Contact  Person:  Dr.  Richard  Martinez, 
Scientific  Review  Administrator,  NIGMS.  45 
Center  Drive,  Room  1AS-I9g,  Bethesda.^D 
20892-6200 

Purpose:  To  review  grant  applications. 

The  meeting  will  be  closed  in  ac"ordance 
with  the  provisions  set  forth  in  sees. 
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552b(cl(4)  and  552b(c)(6).  Title  5,  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  U^de  secrets  or 
commercial  prupertv  3uch  as  patentable 
material  and  personel  inlormation 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  first  meeting  due  to 
the  urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859. 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  |M.\RC);  and 
93.375,  Minority  Biomedical  Research 
Support  IMBRS'l) 

Dated:  April  19, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH 
|FR  Doc.  96-10186  Filed  4-23-96;  8:45  am] 

BILUNG  CODE  4140-01-M 


Division  of  Research  Giants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applic.itions. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  April  29,  1996. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4210, 
Telephone  conference. 

Contact  Person:  Dr  Bruce  A  Maurer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4210.  Bethesda. 
Maryland  20892,  (301)  435-1225. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date.  April  30,  1996. 

Tj/ne:  11:00  a.m. 

pyace:  NIH.  Rockledge  2,  Room  5186. 
Telephone  Conference. 

Contact  Person:  Dr.  Kenneth  Newrock, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5186,  Bethesda. 
Maryland  20892,  (301)  453-1252. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  May  1.1996. 

Time:  9:00  a.m. 

Place:  Holiday  Inn-Georgetown. 
Washington,  DC. 

Contact  Person:  Dr.  Krish  Krisnan, 
Scientific  Review  Administrator,  6701 
Rocklege  Drive,  Room  4122,  Bethesda, 
Maryland  20892,  (301)  435-1779. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  Mav  2. 1996. 


T/me:  1:30  p.m. 

Place:  NIH,  Rocklege  2.  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche,  )r. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4182.  Bethesda. 
Maryland  20892,  (301)  435-1148. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle 

Name  of  SEP:  Clinical  Sciences. 

Dote;  May  7,  1996. 

T/me:  1:30  pm. 

Place:  NIH.  Rockledge  2,  Room  4136. 
Telephone  Conference. 

Contact  Person:  Dr.  Gordon  Johnson, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4136,  Bethesda, 
Maryland  20892,  (301)  435-1212. 

.\'ame  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  |une  17,  1996, 

Time.  8:30  a.m. 

Place:  Ramada  Inn,  Rockville.  MD. 

Contact  Person:  Dr.  Marcel  Pons.  Scientific 
Review  .administrator,  6701  Rockledge  Drive, 
Room  4196.  Bethesda.  Maryland  20892.  (301) 
435-1217. 

.\ame  o/ SEP:  Chemistry  and  Related 
Sciences. 

Dote;  )une  23-25.  1996. 

T;me;  8:00  p.m. 

Place:  Loews  New  York,  New  York.  NY. 

Contact  Person:  Dr.  Marjam  Behar. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5218.  Bethesda, 
Maryland  20892,  (301)  435-1180. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  of  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  piersonal  privacy: 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health, 
(HHS)) 

Dated:  April  19,  1996. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH 
IFR  Doc.  98-10185  Filed  4-23-96;  8:45  am) 

BILUNG  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Office  of  Women's  Services  and  Center 
for  Substance  Abuse  Treatment; 
Notice  of  Meetings 

Pursuant  of  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  Advisory  Committee  for  Women's 
Services  and  Center  for  Substance 


Abuse  Treatment  (CSAT)  National 
Advisory  Council  in  May  1996. 

The  meetmg  of  the  Advisor\' 
Committee  for  Women's  Ser\'ices  will 
include  a  discussion  of  and  update  on 
policy  and  program  issues  relating  lO 
women's  substance  abuse  and  mental 
health  service  needs,  the  SAMHSA 
fiscal  year  1996  budget  and 
reauthorization:  regional  meetings  on 
S-\MHSA's  proposed  Performance 
Partnership  Grants;  women  in  senior 
level  positions  at  SAMHSA:  gender 
issues  in  SAMHSA  s  managed  care 
activities:  the  SAMHSA  Policy  on 
Inclusion  and  Attention  to  Females  ana 
Racial/Ethnic  Minorities  in  Extramural 
Programs:  and.  a  discussion  of  data 
analysis  pertaining  to  women. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Pamela  I.  McDonnell. 
Executive  Secretar>'.  Office  of  Women's 
Services.  Parkiawn  Building.  5600 
Fishers  Lane,  Room  13-99,  Rockville. 
Maryland  20857,  Telephone:  (301 J  443- 
5184. 

Substantive  information  may  be 
obtained  from  the  individual  whose 
name  and  telephone  number  is  listed  as 
Contact  below. 

Committee  Name:  Advisor>  Committee  for 
Women's  Ser\ices 

Meeting  DatHs I:  May  13-14.  1996 

Pyoce:  Doubletree  Hotel,  1750  Rockville 
Pike.  Rockville  Room.  Rockville.  MD  20852. 

Type:  Open  May  13:  9.00  a  m  to  5  p.m. 

Open:  May  14:  8:30  a  m.  to  5  p.m. 

Contact:  Pamela  ].  McDonnell,  Room  13- 
99.  Parkiawn  Building  Telephone:  (301) 
443-5184 

The  Center  for  Substance  Abuse 
Treatment  (CSAT)  National  Advisory 
Council  meeting  will  include  a 
discussion  of  the  mission  and  programs 
of  the  Center,  policy  issues  and 
administrative,  legislative,  and  program 
developments. 

The  meeting  will  also  include  the 
presentation  and  detailed  discussion  of 
information  about  CSAT's  procurement 
plans.  Therefore  a  portion  of  the 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
SAMHSA.  in  accordance  with  Title  5 
U,S,C.  552b(c)(3)and  5  U.S  C.  App.2. 
Section  10(d).  Attendance  by  the  public 
at  the  open  portion  of  the  meeting  will 
be  limited  to  space  available.  Public 
comments  are  welcome  during  the  open 
session.  Please  contact  the  person  listed 
below  for  guidance. 

A  summary  of  the  meeting  and  roster 
of  council  members  may  be  obtained 
from:  Ms.  Deloris  Winstead,  Committee 
Management  Specialist,  CSAT. 
Rockwall  II  Building,  Suite  840.  5600 
Fishers  Lane,  Rockville.  Maryland 
20857.  Telephone;  (301)  443^448. 
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Substantive  program  information  may 
be  obtained  from  the  individual  whose 
name  and  telephone  number  is  listed  as 
Contact  below 

(.(ifn/njffep  Same  Ont«'r  for  Substani.u 
Abuse  Trpatnient  National  .Ailvisorv 
(Council 

Meetmfi  DattHs)  May  1  J.  1996 

Place  ()mni  Shoreham  Hotel,  2500 Calvert 
Strtf  t.  NVV  .  Hampton  Kixhii.  VVdshington. 
IX: 20815 

Tvpe  Closed  May  1  1.  H  U)  a  m  -9  (K)  am 
Op«n  May  U.  9  00  a  m  -5  00  p  m 

Contuit  Martone  M  (■.ashiun,  R(K;kwall  II 
Buililinn.  -Suite  840.  Teleptiont-  (J01)  443- 
892J 

|eri  Lipov, 

(Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Admmistration 

IFK  Doc  96-10046  Filed  4-2.1-96;  8:45  am] 

BtLUNQ  COOC  4IU-10-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Qanison  Diversion  Unit  Federal 
Advisory  Council  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
use.  App.  1),  this  notice  announces  a 
meeting  of  the  Garrison  Diversion  Unit 
Federal  Advisory  CyOuncil  (Council) 
established  under  the  authority  of  the 
Garrison  Diversion  Unit  Reformulation 
Act  of  1986  (Public  Law  99-0294,  May 
12.  1986).  The  meeting  is  open  to  the 
public.  Interested  persons  may  malte 
oral  statements  to  the  Council  or  file 
written  statements  for  consideration. 
DATES:  The  Council  will  meet  from  8:00 
a.m.  to  4;30  p.m.  on  Thursday,  May  2, 
and  from  8:00  a.m.  to  12:00  noon  on 
Friday,  May  3,  1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  North  Dakota  Game  and  Fish 
Department,  100  N.  Bismarck 
Expressway,  Bismarck.  North  Dakota. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Grady  Towns,  ND/SD/RW,  at  (303) 
236-«145,  extension  644. 
SUPPLEMENTARY  INFORMATION:  The 

Council  will  consider  and  discuss 
subjects  such  as  the  Kraft  Slough  Status 
and  acquisition,  Kraft  Slough 
Alternatives  Report,  Garri.son  Diversion 
Unit  project  update  and  wildlife  budget. 
Garrison  Diversion  Conservancy  District 
Legislative  proposal,  mitigation,  Oakes 
Test  Area.  Lonetree  management  and 
land  acquisition.  Arrowwood 
Environmental  Impact  Statement,  James 


River  Appraisal  Report,  Audubon 
National  Wildlife  Refuge  and  Wildlife 
Management  Area  Mitigation  Plan,  and 
the  Garrison  Diversion  Unit  Fish  and 
Wildlife  Resource  Commitment  Report. 

Dated;  April  11,  1996. 
Terry  Terrell, 

Deputy  Fegional  Director.  Denver.  Colorado 
|FR  Doc.  96-10054  Filed  4-23-96,  8:45  am) 

BH.UNQ  COOC  4J10-6A-M 


Bureau  of  Land  Management 
[CA-065-06-121&-04] 

Souttiem  Sierra  Management  Plan; 
Scoping  Period  &  Meeting 

agency:  Department  of  the  Interior, 
Bureau  of  Land  Management, 
Department  of  Agriuclture.  Forest 
Service 

ACTION:  Notice  of  initial  scoping  period 
and  public  meeting  for  gathering  input 
in  the  development  of  the  Southern 
Sierra  Management  Plan  and  NEPA 
compliance  document  for  public  lands 
in  the  Bakersfield  and  California  Desert 
Districts  and  USPS  lands  in  the  Cannell 
Meadow  Ranger  District  of  Sequoia 
National  Forest. 

SUMMARY:  Pursuant  to  ELM  Manual 
8561  Wilderness  Management  Plans,  the 
Bureau  of  Land  Management  (ELM) 
Caliente  and  Ridgecrest  Resource  Areas 
are  required  to  prepare  management 
plans  for  addressing  management  of  the 
wilderness  areas  designated  under  the 
California  Desert  Protection  Act  of  1994. 
BLM  and  the  USPS  will  be  preparing  a 
joint  management  plan  for  the  Southern 
Sierra  wilderness  areas  and  adjacent 
non-wilderness  public  lands.  The 
purpose  of  the  scoping  meeting  is  to 
identify  issues,  affected  resources,  and 
alternatives.  This  meeting  is  a 
continuation  of  the  scoping  process 
initiated  at  the  public  meeting  held  on 
April  8.  1995  at  the  South  Fork 
Administrative  Site  in  Weldon,  CA. 
DATES:  Public  scoping  meeting  will  be 
held  on:  Date:  May  18,  1996  Saturday. 
Time:  11:00  a.m. -2:00  p.m.;  registration 
begins  at  10:30  a.m.  Place:  Desert 
Empire  Fairgrounds — Sage  Hall,  520 
South  Richmond  Road,  Ridgecrest,  CA 
93555. 

ADDRESSES:  Scoping  comments  may  be 
sent  to:  ELM  Caliente  Resource  Area 
Manager,  3801  Pegasus  Drive, 
Bakersfield.  CA  93308  ATTN:  Mike 
Ayers;  BLM  Ridgecrest  Resource  Area 
Manager.  300  S.  Richmond  Rd., 
Ridgecrest,  CA  93555  ATTN:  luLee 
Pallette;  USPS  Sequoia  National  Forest, 
Lake  Isabella  Visitor  Center,  P.O.  Box 


3810,  Lake  Isabella.  CA  93240  Attn: 
Mike  Mendoza. 

SUPPLEMENTARY  MFORMATION:  This 
planning  effort  addresses  the  Bright 
Star,  Chimney  Peak,  Dom.e  Land 
additions,  Kiavah,  Owens  Peak  and 
Sacatar  Trail  Wilderness  Areas,  as 
designated  under  the  California  Desert 
Protection  Act.  The  boundaries  of  this 
coordinated  planning  effort  are 
generally:  Kennedy  Meadows  (north), 
LA  aqueduct  (east),  Scodie  Mts.  (south), 
and  Piute  Mts./Dome  Land  Wilderness 
(west).  IT.21S.-28S..  R.34E.-38E., 
MDMl  Nonwildemess  lands  will  be 
considered  in  the  plan,  eg.  campgrounds 
and  trailheads. 

FOR  FURTHER  INFORMATION  CONTACT:  Plan 
coordinators;  MHce  Ayers,  BLM-Caliente 
at  (805)  391-6000;  JuLee  Pallette,  BLM- 
Ridgecrest  at  (619)384-5400;  Mike 
Mendoza,  USFS-Sequoia  at  (619)  379- 
5646. 

Dated  April  16, 1996. 
Lee  Delaney, 
Area  Manager. 
(FR  Doc.  96-9863  Filed  4-23-96;  8;45  ami 

MLUNa  COOC  4310-40-P 


National  Park  Service 

Sut)mlssion  of  Study  Packages  for 
OMB  Review— Opportunity  for  Public 
Comment 

The  National  Park  Service  Visitor 
Services  Project,  based  at  the 
Cooperative  Park  Studies  Unit  of  the 
University  of  Idaho,  is  proposing  to 
conduct  visitor  studies  at  the  following 
parks  during  FY  96: 


Burden 
hrs 


Great  Smokey  Moun- 
tains National  Park 

Chamizal  National 
Memorial 

Death  Valley  National 
Park  

Prince  Wmiam  Forest 
Park  

VSP  Annual  Totals .... 


160 

80 

80 

80 
864 


Abstract:  NPS  goal  is  to  learn  visitor 
demographics  and  visitor  opinions 
about  services  and  facilities  in  these 
parks.  Results  will  be  used  by  managers 
to  improve  services,  protect  resources 
and  better  serve  the  visitors. 

Bureau  Form  Number:  None. 

Burden  hours:  The  burden  hour 
estimates  are  based  on  12  minutes  to 
complete  each  questionnaire  and  the 
80%  return  rate  goaL 

Frequency:  One  Time, 
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Description  of  Respondents: 
Individuals  or  Households, 

Estimated  Completion  Time:  12 
minutes. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  to  evaluate 
services  and  facilities  that  they  used  in 
the  parks.  The  burden  is  minimized  by 
only  contacting  visitors  during  a  7  day 
period  at  each  park. 

The  National  Park  Service  is  soliciting 
comments  on  the  need  for  gathering  the 
information  in  the  proposed  visitor 
studies  listed  above.  The  NPS  is  also 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered,  the  accuracy  of  the  burden 
hour  estimate,  and  ways  to  minimize 
the  burden  to  visitors  to  these  parks. 
Make  comments  to:  Dr.  Gary  E.  Machlis, 
Chief  Social  Scientist,  National  Park 
Service,  Main  Interior  Building,  Room 
3412,  1849  C  Street,  NW.,  Washington. 
DC  20240.  phone:  202-208-5391  or 
208-885-7129;  or  Margaret  Littlejohn, 
Visitor  Services  Project  Coordinator, 
Cooperative  Park  Studies  Unit.  College 
of  Forestry,  Wildlife  and  Range 
Sciences,  University  of  Idaho,  Moscow. 
Idaho  83844-1133,  phono:  208-88.'i- 
7863. 

Biirfou  Clearance  Officer:  Terry  N. 
Tesar-  (202) 523-5092. 

Datnd.  April  lv»,  1996. 
Terry  Tesar, 

Information  Cnllecticn  Clearniue  Officer. 
|[-K  Doc  96-10027  Filed  4-:':)-96:  8:45  ami 

BILUNG  CODE  4310-07-M 


Subsistence  Resource  Commission 
meeting 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  the  Chairperson  of 
the  Subsistence  Resource  Commission 
for  Denali  National  Park  announce  a 
forthcoming  meeting  of  the  Denali 
National  Park  Subsistenf;e  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed; 

(1)  Call  to  order  by  Chair. 

(2)  Roll  call  and  confirmation  of 

quorum. 

(3)  Superintendent's  welcome  and 

introductions. 

(4)  Approval  of  minutes  of  last  meeting. 

(5)  Additions  and  corrections  to  agenda. 

(6)  Old  business: 

a.  Park  planning. 

b.  Northern  access  routes  to 
Kantishna. 

c.  Subsistence  Workgroup  report. 

d.  ATV  use. 

e.  Agency  reports 


(7)  Federal  Subsistence  Management 

Program  update: 

a.  Federal  Subsistence  Board  actions. 

b.  Regional  Advisory  Councils 
actions. 

(8)  New  business: 

a.  Wolf  management. 

b.  Regional  Advisory  Coimcils  action. 

(9)  Public  and  other  agency  comments. 

(10)  Set  time  and  place  of  next  meeting. 
(11).  Adjournment. 

DATES:  The  meeting  will  be  held 

Monday,  April  29, 1996,  from  9  a.m.  to 

6  p.m. 

LOCATION:  The  meeting  will  be  held  at 

the  McKinley  Village  Community 

Center  in  Denali  Park,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  P.  Martin,  Superintendent, 

Denali  National  Park  and  Preserve,  P.O. 

Box  9,  Denali  Park,  Alaska  99755.  Phone 

(907) 683-2294. 

SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commissions  are 

authorized  under  title  VIII.  Section  808. 

of  the  Alaska  National  Interest  Lands 

Conservation  Act,  Pub.  L.  96-487,  and 

operate  in  accordance  with  the 

provisions  of  the  Federal  Advisory 

Committees  Act. 

Robert  D.  Barbee, 

Field  Director. 

IFR  Doc.  96-10052  Filed  4-23-96:  8:45  ami 

BILUNG  CODE  4310-70-41 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-191] 

Nonrubber  Footwear  Quarterly 
Statistical  Report 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Change  of  publication  schedule, 
phaseout  of  report  serios,  and 
termination  of  investigation. 


EFFECTIVE  DATE:  April  15,  1996. 
SUMMARY:  This  series  of  quarterly 
reports  on  the  U.S.  nonrubber  footwear 
industry  has  been  published  by  the 
Commission  since  1984  pursuant  to  a 
request  from  the  Senate  Committee  on 
Finance  dated  August  8, 1984.  The 
Committee  requested  that  the 
Commission  institute  an  investigation 
vmder  section  332  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332)  for  the  purpo.sc  of 
preparing  and  publishing  quarterly 
reports  on  nonrubber  footwear  so  that  if 
might  monitor  the  condition  of  the 
industry  on  a  quarterly  basis.  The 
Committee  requested  that  the  quarterly 
reports  include  data  on  (1)  production 
and/or  shipments,  (2)  imports,  (3) 


exports,  (4)  apparent  consumption,  (5) 
market  share.  (6)  employment,  (7) 
unemployment,  and  (8)  prices,  in 
addition,  the  Committee  also  requested 
that  the  Commission  provide,  on  an 
annual  basis,  information  on  plant 
closings  in  the  industry.  In  response  to 
this  request,  the  Commission  instituted 
investigation  No.  332-191  on  August  28, 
1984,  notice  of  which  was  published  in 
the  Federal  Register  of  September  6, 
1984  (49  FR  35259). 

By  letter  of  February  29,  1996,  the 
Committee  on  Finance  requested  that 
the  Commission  change  its  publication 
schedule  firom  quarterly  to  annual 
reports,  effective  January  1.  1996.  and 
Finally,  cease  publishing  the  report  in 
the  year  2000.  The  Committee  requested 
that  the  annual  report  continue  to 
include  data  on  production  and/or 
shipments,  imports,  exports,  apparent 
consumption,  market  share, 
employment,  unemployment,  and  pitiP.t 
closings.  Accordingly,  the  Commission 
will  immediately  change  the  publicaticr. 
schedule  from  quarterly  to  annual  and 
will  publish  five  annual  reports  for  the 
years  1995  through  1999.  The  annual 
report  for  1995  will  be  published  in 
April  1996  and  the  final  report,  for 
1999.  will  be  published  in  March  2000. 
FOR  FURTHER  INFORMATION:  Information 
mav  be  obtained  from  Mr.  Sundar  A. 
Shetty  (202-205-3486),  Energy, 
Chemicals,  and  Textiles  Division.  Offic*^ 
of  Industries,  or  from  Mr.  William 
Gearhart,  Office  of  the  General  Counsel 
(202-205-3091).  The  media  should 
contact  Ms.  Margaret  O'Laughlin.  Office 
of  Public  Affairs  (202-205-1819) 
Hearing  impaired  individuals  art 
advised  that  information  on  this  matter 
can  be  obtained  by  contac^ng  the  TDD 
terminal  on  (202-205-iTrK)) 

Issued.  April  16,  1996 
.By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Stcretary 
iFK  Doc.  96-10074  Filed  4-2.1-96;  8:45  ami 

BILUNG  CODE  702(MK-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  94-43] 

Ekambaram  Parameswaran,  M.D., 
Denial  of  Application;  Correction 

In  notice  document  96-^)^78 
appearing  on  page  11871  in  the  issue  of 
Friday,  March  22,  i996,  make  the 
following  correction; 

On  page  11871,  in  the  second  column, 
last  paragraph,  10th  line  from  the 
bottom  "832(f)"  should  read  "823(0". 
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Dated;  April  17,  1996. 
Stephen  H.  Greene. 

Deputy  Administrator. 

IFR  Doc.  96-10007  Filed  4-23-96:  8:45  am) 

BILUNO  COM  4410-0*-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SutKnission  for  0MB  review;  comment 
request 

April  18.  1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  .A.ct  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  Copies  of  these 
individual  ICRs.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  OMalley  ((2021 
219-5095).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  1202|  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Management  and 
Budget.  Room  10235.  Washington,  DC 
20503  (|202l  395-7316)  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Worker  Information. 


OMB  Number:  1215-XXXX. 

Agency  Number:  WH-516;  WH  516a 
and  WH-516b. 

Frequency:  On  occassion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Farms. 

Number  of  Respondents:  160,000. 

Estimated  Time  Per  Respondent:  32 
minutes. 

Total  Burden  Hours:  85,333. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $24,000. 

Description:  The  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  requires  farm  labor  contractors, 
agricultural  employers  and  agricultural 
associations  who  recruit  migrant  and 
seasonal  agricuhural  workers  to  disclose 
in  writing  the  terms  and  conditions  of 
employment  and  to  provide,  upon 
request,  a  written  statement  of  such 
terms. 

Theresa  M.  O'Maliey, 
Acting  Departmental  Oearance  Officer. 
IFR  Doc.  96-10067  Filed  4-23-96;  8:45  am] 
BILUNG  COOC  4510-Z7-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Shift  Atmospheric  Conditions; 
Respirable  Dust  Sample 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor;  National 
Institute  for  Occupational  Safety  and 
Health.  Centers  for  Disease  Control  and 
Prevention,  Public  Health  Service,  HHS. 
ACTION:  Notice  of  public  hearing;  close 
of  record. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  will  hold  a 
public  hearing  to  receive  comments  on 
the  joint  notice  proposing  a  finding  that 
the  average  concentration  of  respirable 
dust,  to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed,  can 
be  measured  accurately  over  a  single 
shift.  The  hearing  will  be  held  in 
Washington,  D.C. 

DATES:  The  public  hearing  will  be  held 
on  May  10, 1996,  in  Washington,  DC. 
The  hearing  will  begin  at  9:00  a.m.  The 
public  record  will  close  on  June  10. 
1996.  Requests  to  make  oral 


presentations  for  the  record  should 
reach  MSHA  by  May  6. 1996. 
Immediately  before  the  hearing.  MSHA 
will  make  any  unalloted  time  available 
to  persons  making  late  requests. 
ADDRESSES:  The  hearing  will  be  held  at 
the  following  location:  Frances  Perkins 
Building.  E)epartment  of  Labor,  200 
Constitution  Avenue  NW.,  Room  N- 
5437,  Washington,  D.C.  20210. 

Send  requests  to  make  oral 
presentations  to  the  Mine  Safety  and 
Health  Administration;  Office  of 
Standards,  Regulations,  and  Variances; 
4015  Wilson  Boulevard,  Room  631; 
Arlington.  Virginia  22203.  Phone  or  fax 
requests  to  make  oral  presentations  to 
the  MSHA.  Office  of  Standards. 
Regulations,  and  Variances  at  voice: 
703-235-1910,  fax:  703-235-5551. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Schell,  Chief.  Division  of 
Health.  Coal  Mine  Safety  and  Health. 
703-235-1358. 
8UPPl£MENTARY  INFORMATION: 

I.  Background 

On  March  12. 1996  (61  FR  10012). 
MSHA  and  NIOSH  published  a  notice  in 
the  Federal  Register  reopening  the 
record  for  their  joint  notice.  The  joint 
notice  proposed  a  finding  that  the 
average  concentration  of  respirable  dust, 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed,  can 
be  measured  accurately  over  a  single 
shift.  This  finding  is  being  made  in 
accordance  with  section  202(f)  of  the  . 
Federal  Mine  Safety  and  Health  Act  of 
1977.  The  Agencies  reopened  the  record 

(1)  to  submit  a  definition  of  accuracy; 

(2)  to  supply  new  data  and  statistical 
analyses  on  the  precision  of  coal  mine 
respirable  dust  measurements  obtained 
using  approved  sampling  equipment; 
and  (3)  to  allow  the  public  time  to 
review  and  submit  comments  on  this 
supplemental  information.  This 
additional  information  does  not  change 
the  proposed  findings. 

The  comment  period  had  been 
scheduled  to  close  on  April  11, 1996.  In 
response  to  requests  from  the  public  for 
additional  time  to  review  this 
information  and  prepare  their 
comments,  the  Agencies  extended  the 
comment  period  until  June  10. 1996  (61 
FR  161'23}.  This  extension  notice  also 
announced  that  a  public  hearing  would 
be  held  prior  to  June  10, 1996. 

II.  Conduct  of  Hearing 

The  purpose  of  the  public  hearing  is 
(1)  to  receive  relevant  comments  and  (2) 
to  answer  questions  concerning  the 
definition  of  accuracy  and  the  new  data 
and  statistical  analyses  on  the  precision 
of  coal  mine  respirable  dust 
measurements  obtained  using  approved 


sampling  equipment.  A  panel  of  MSHA 
and  NIOSH  officials  will  conduct  the 
hearing  in  an  informal  manner. 
Although  formal  rules  of  evidence  or 
cross  examination  will  not  apply,  the 
presiding  official  may  exercise 
discretion  to  ensure  the  orderly  progress 
of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions.  The  hearing  panel  will 
be  available  to  address  relevant 
questions.  Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  Copies 
of  the  hearing  transcripts  will  be  made 
available  to  the  public  for  review. 

The  hearing  will  begin  with  an 
opening  statement  from  MSHA  and 
NIOSH,  followed  by  oral  presentations 
from  members  of  the  public.  In  the 
interests  of  conducting  a  productive 
hearing,  MSHA  and  NIOSH  will 
schedule  speakers  in  a  manner  that 
allows  all  points  of  view  to  be  heard  as 
effectively  as  possible.  At  his  discretion, 
the  presiding  official  may  limit  speakers 
to  a  maximum  of  20  minutes  for  their 
presentations. 

MSHA  and  NIOSH  also  will  accept 
additional  written  comments  and  other 
appropriate  data  for  the  record  from  any 
interested  party,  including  those  not 
presenting  oral  statements.  To  allow  for 
the  submission  of  any  post-hearing 
comments,  the  record  will  remain  open 
until  June  10,  1996.  MSHA  will  include 
written  comments  and  data  submitted  to 
MSHA  or  NIOSH  on  or  before  June  10, 
1996,  in  the  rulemaking  record. 

Dated:  April  22,  1996. 
).  Davitt  McAteer. 

Assistant  Secretary  for  Mme  Safety  and 
Health. 

Dated:  April  22. 1996. 
Marilyn  A.  Fingerhut, 

Assistant  Director  for  Washington  Operations. 
National  Institute  for  Occupational  Safety 
and  Health. 
IFR  Doc.  96-10246  Filed  4-23-96:  8:45  am) 
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Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  TTie 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Lat)or. 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 

Administration 

[Prohibited  Transaction  Exemption  9e-24; 

Exemption  Application  No.  D-10036  and  D- 

10037,  etal.] 

Grant  of  Individual  Exemptions; 
Biscayne  Bay  Pilots,  Inc. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 


Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 


Biscayne  Bajr  Pilots,  Inc.  Money 
Pordiaae  Pensimi  Plan  (M/P  Plan)  and 
Biacayne  Bay  PiloU,  Inc.  401(k)  Profit 
Sharing  Plan  (P/S  Plan;  coUectiTely,  the 
Plans),  Locateid  in  Miami,  Florida 

(Prohibited  Transaction  Exemption  96-24: 
Exemption  AppUcation  Nos.  D-10036  and  D- 
100371 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
certain  improved  real  property  (the 
Property)  by  a  trust  (the  HK  Trust) 
established  on  behalf  of  Helge  Krarup 
(Mr.  Krarup)  within  the  Plans  to  Mr 
Krarup.  a  party  in  interest  with  respect 
to  the  Plans;  provided  that  the  following 
conditions  are  satisfied: 

(a)  the  sale  vdll  be  a  one-time  cash 
transaction; 

(b)  the  HK  Trust  will  receive  the 
current  fair  market  value  for  the 
Property  established  at  the  time  of  the 
sale  by  an  independent  qualified 
appraiser; 

(c)  the  HK  Trust  will  pay  no  expenses 
associated  with  the  sale: 

(d)  the  sale  will  provide  the  HK  Trust 
with  liquidity;  and 

(e)  only  the  assets  in  the  HK  Trust 
will  be  affected  by  the  transaction. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-fr«e 
number.) 

Zausner  Foods  Corp.  Savings  Plus  Plan 
(the  Plan),  Located  in  New  Holland. 
Pennsylvania 

jProhibited  Transaction  Exemption  96-25; 
Exemption  .Application  No.  I>-10064) 

Exemption 

The  restrictions  of  sections  406(a). 
406  (b)(1)  and  (b)(2)  of  the  .\(  t  and  the 
sanctions  resulting  from  the  appHcntion 
of  section  4975  of  the  Code.  b\  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past  sale 
by  the  Plan  of  certain  units  of  limited 
partnership  interests  (the  Units)  to 
Zausner  Foods  Corp.  (Zausner  Foods),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  were  satisfied:  (1)  The  sale 
was  a  one-time  transaction  for  cash:  (2) 
the  Plan  paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (3)  the 
purchase  price  was  the  greater  of-  (a)  the 
fair  market  value  of  the  Units  as 
determined  by  a  qualified,  independent 
appraiser,  or  (b)  the  original  acquisition 
cost  of  the  Units  plus  attributable 
opportunity  costs. 
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EFFECTIVE  DATE:  December  29. 1995. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  5.  1996  at  61  PR  8683. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kahn  VVeng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Jack,  Lyon  &  )ones,  P.A.  Profit  Sharing 
Flan  (the  Plan),  Located  in  Little  Rock, 
AR 

(Prohibited  Transaction  Exemption  96-26; 
Exemption  .Application  No.  I>-10O71| 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(n  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975((;)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  (1) 
Proposed  purchase  by  the  Plan  of 
certain  improved  reni  property  (the 
Property)  from  lack,  Lyon  &  Jones,  P.A., 
(the  Employer),  a  party  in  interest  with 
respect  to  the  Plan;  (2)  the  .subsequent 
leasing  (the  Lease)  of  the  Property  by  the 
Plan  to  the  Employer;  and  (3)  the 
potential  future  repurchase  of  the 
Property  by  the  Employer  from  the  Plan 
pursuant  to  the  terms  of  an  option 
agreement  (the  Option  Agreement). 

This  exemption  is  conditioned  on  the 
following  requirements: 

(a)  The  interests  of  the  Plan  with 
respect  to  the  purchase  of  the  Property, 
the  execution  and  maintenance  of  the 
Lease  and  the  potential  repurchase  of 
the  Property  by  tiie  Eiimployer  will  be 
represented  by  First  Commercial  Trust 
Company  (FCTC)  of  Little  Rock, 
Arkansas,  wliii.li  will  .serve  as  the 

'independent  fiduciary. 

(b)  FCrC  does  not  and  will  not  derive 
more  than  one  percent  of  its  gross 
busine.ss  revenues  from  the  Employer 
and/or  its  prnu;ipals  for  each  fiscal  year 
that  it  serves  as  the  independent 
fiduciary  for  the  Plan  with  respect  to  the 
transactions  described  herein. 

(c)  FCrC  will  evaluate  the 
transactions,  determine  that  such 
transactions  are  in  ttie  best  interests  of 
the  Plan,  and  monitor  and  onforce 
compliance  with  the  terms  and 
conditions  of  the  transactions  and  the 
exemption,  at  all  times. 

(d)  The  acquisition  price  for  the 
Property  will  be  paid  by  the  Plan  in 
cash  and  will  be  based  upon  the  fair 
market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser. 


(e)  The  fair  market  value  of  the 
Property  will  not  exceed  25  percent  of 
the  assets  of  the  Plan. 

(f)  The  terms  of  the  Lease  will  remain 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(g)  The  fair  market  rental  amount  will 
be  redetermined  every  three  years  that 
the  Lease  is  in  effect  by  a  qualified, 
independent  appraiser  who  has  been 
selected  by  FCTC  and.  FCTC  will  then 
make  appropriate  adjustments  to  such 
rent. 

(h)  The  Employer  will  be  obligated  for 
all  real  estate  taxes,  utility  costs,  fees 
and  insurance  premiums  that  are 
incidental  to  the  L.ease. 

(i)  The  Option  Agreement  will  enable 
the  Plan  to  sell  the  Property  to  the 
Employer  in  the  event  that  FCTC 
determines  that  it  is  not  in  the  best 
interest  of  the  Plan  to  retain  the 
Property. 

(jj  The  Option  Agreement  will 
provide  that  the  Employer  repurchase 
the  Property  from  the  Plan  for  cash  in 
an  amount  which  is  not  less  than  the 
greater  of  (1)  the  Plan's  acquisition  cost 
for  the  Property  or  (2)  the  fair  market 
value  of  the  Property  as  determined  by 
a  qualified,  independent  appraiser  who 
has  been  selected  by  FCTC. 

(k)  The  Plan  will  pay  no  real  estate 
fees,  commissions  or  other  expenses  in 
connection  with  the  acquisition  of  the 
Property,  the  administration  of  the 
Lease  or  the  repurchase  of  the  Property 
by  the  Employer  under  the  Option 
Agreement. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  13.  1996  at  61  FR  5574 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

IRA  Rollover  FBO  )ohn  W,  Mcisenbach 
(the  IRA),  Located  in  Seattle, 
Washington 

IProhibited  Transaction  Exemption  96-27; 
Exemption  Application  No  D-101 14] 

Hxaniption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  by  the  IRA  of  certain  stock 
(the  Stock)  to  John  VV.  Meisenbach,  a 
disqualified  person  with  respect  tr.  the 
IRA.  provided  that  the  following 
conditions  are  satisfied;  (a)  the  sale  is  a 
one-time  transaction  for  cash;  (b)  the 
IRA  pays  no  cominissions  nor  oJhur 


expenses  relating  to  the  sale;  and  (c)  the 
purchase  price 's  the  fair  market  value 
of  the  Stock  as  determined  by  a 
qualified,  independent  appraiser  as  of 
the  date  of  the  sale.* 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  tliis 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  5, 1996  at  61  FR  8684. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Associated  Claims  Management  401(k) 
Plan  (the  Plan),  Located  in  Walnut 
Creek,  California 

(Prohibited  Transaction  Exemption  96-28; 
Exemption  Application  No.  I>-101211 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
a  group  annuity  contract  (the  GAC) 
issued  by  Mutual  Benefit  Life  Insurance 
Company  (Mutual  Benefit)  by  the  Plan 
to  Foundation  Health  Corporation 
(FHC),  a  party  in  interest  with  respect  to 
the  Plan,  provided  that  the  following 
conditions  are  satisfied:  (a)  the  sale  is  a 
one-time  transaction  for  cash;  (b)  the 
Plan  suffers  no  loss  nor  incurs  any 
expense  in  connection  with  the  sale;  (c) 
the  purchase  price  is  no  less  than  the 
fair  market  value  of  the  GAC  as  of  the 
date  of  the  sale;  and  (d)  any  payments 
under  the  GAC  to  F'HC,  or  its  successors, 
after  the  date  of  the  sale  in  excess  of 
F'HC's  purchase  price  are  paid  to  the 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  13, 1996  at  61  FR  5576. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


•  Pursuant  lo  29  CFR  2510.3-2((1).  ihr  IRA  is  i.ot 
within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisiiiclion  under  Title  II  nf  the 
Act  pursuant  to  section  4975  of  the  Code 
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Floral  Glam  and  Mirror,  Inc.  Profit 
Sharing  Plan  and  Trust  (the  Plan), 
Located  in  Hanppage,  New  York 

(Prohibited  Transaction  Exemption  9&-29; 
Exemption  Application  No.  D-101441 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
20  shares  of  stock  of  Floral  Glass 
Industries,  Inc.  (FGI)  by  the  Plan  to  Mr. 
Charles  Kaplanek,  ]r.  (Kaplanek),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  following  conditions  are 
satisfied:  (a)  The  sale  is  a  one-time 
transaction  for  cash;  (b)  the  Plan  pays  no 
commissions  or  other  expenses  in 
connection  with  the  transaction;  (c)  the 
Plan  will  receive  the  fair  market  value 
of  the  shares  as  determined  by  a 
qualified,  independent  appraiser;  and 
(d)  all  terms  and  conditions  of  the  sale 
will  be  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  5,  1996  at  61  FR  8685. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  aiid/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 


or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  18th  day  of 
April,  1996. 
Ivan  Strasfieid, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration , 
U.S.  Department  of  Labor. 
(FR  Doc.  96-10072  Filed  4-23-96;  8:45  am) 
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Working  Group  on  the  Impact  of  Tax 
Initiatives  on  Employer-SJMnsored 
Plans;  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  the  Impact  of  Tax 
Initiatives  on  Employer-Sponsored 
Plans  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  May  8, 1996,  in 
Room  N3437  B&C,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue.  N.W..  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  9:30  a.m.  and  will  last  until 
approximately  noon,  is  to  explore  the 
impact  of  various  tax  proposals  on 
ERISA  employer-sponsored  plans. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  May 
8, 1996,  to  Sharon  Morrissey,  Actiag 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Dep>artment  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
N.W.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  on  the  Impact  of  Tax 
Initiatives  on  Employer-Sponsored 
Plans  of  the  Advisory  Council  should 
forward  their  request  to  the  Acting 
Executive  Secretary  or  telephone  (202) 
219-8753.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  an  extended 
statement  may  be  submitted  for  the 
record.  Individuals  with  disabilities, 
who  need  special  accommodations. 


should  contact  Sharon  Morrissey  by 
April  26  at  the  address  indicated  in  this 
notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address, 
papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  April  26. 1996.      / 

Signed  at  Washington,  DC  tWis  ISIh  day  of 
April.  1996.  V— - 

OlenaBog,  - 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(PR  Doc.  96-10068  Filed  4-23-96.  8:45  am) 
BNAJMQ  CODE  4((1«-»-M 


Pension  and  Welfare  Benefit 
AdministratkNi 

Working  Group  on  Protedlorts  for 
Benefit  Plan  Partteipants;  Advisory 
Council  on  Employee  Weltare  and 
Penston  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Protections  for 
Benefit  Plan  Participants  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held, 
on  May  7,  1996,  in  Room  N3437  BAG, 
U.S.  Department  of  Labor  Building. 
Third  and  Constitution  Avenue,  N.W., 
Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  1  p.m.  and  end  at 
approximately  3:30  p.m.,  is  to  study  the 
extent  to  which  third-party  trustees  can 
provide  protections  for  benefit  plan 
participants. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  April 
26,  1996  to  Sharon  Morrissey,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
N.W.,  Washington.  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  on  Protections  for 
Benefit  Plan  Participants  of  the 
Advisory  Council  should  forward  their 
request  to  the  Acting  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
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Morrissey  by  April  26  at  the  address 
indicated  in  the  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  April  26. 1996. 

Signed  at  Washington,  DC  this  18th  day  of 
April.  1996. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  96-10069  Filed  4-23-96;  8:45  am) 

BILUNG  CODE  4S10-29-M 


Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  Small  and  Mediuno- 
Slzed  Employer-Sponsored  Plans; 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Small  and  Medium- 
Sized  Plans  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  May  7,  1996,  in 
Room  N-3437  B&C.  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  run  from  9:30  a.m.  to  noon,  is  to 
work  to  formulate  guidance  for  small 
and  medium-sized  plans  in  selecting 
plan  service  providers. 

Members  of  the  public  are  encouraged 
to  nie  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  April 
26.  1996  to  Sharon  Morrissey,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  on  Small  and  Medium- 
Sized  Plans  of  the  Advisory  Council 
should  forward  their  request  to  the 
Acting  Executive  Secretary  or  telephone 
(202)  218-8753.  Oral  pre.sentations  will 
be  limited  to  ten  minutes,  but  an 
extended  statement  may  be  submitted 
for  the  record.  Individuals  with 
disabilities,  who  need  special 
accommodations,  should  contract 
Sharon  Morri.ssey  by  April  26  at  the 
address  indicated  in  this  notice. 


Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  April  26,  1996. 

Signed  at  Washington.  DC,  this  18th  day  of 
April  1996. 
Oiena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  96-10070  Filed  4-23-96;  8:45  am] 

BILUNG  CODE  4S10-49-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Agency  Information  Collection 
Activities 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  Seq.),  this  notice  announces  an 
Information  Collection  Request  (ICR)  by 
the  NIFL.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  June  21,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  Stein  at  (202)  632-1508  or  e- 
mail:  sstein@nif1.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  State-Capacity 
Building  Awards  to  state  officials  to 
develop  and  implement  interagency 
Performance  Measurement  and 
Reporting  Systems  that  foster 
continuous  improvement  in  adult 
literacy  and  basic  skills  programs. 

Abstract:  The  National  Literacy  Act  of 
1991  established  the  National  Institute 
for  Literacy  and  required  that  the 
Institute  conduct  basic  and  applied 
research  and  demonstrations  on  literacy, 
collecf  and  disseminate  information  to 
Federal,  State  and  local  entities  with 
respect  to  literacy;  and  improve  and 
expand  the  system  for  delivery  of 
literacy  services.  This  form  will  be  used 
by  State  officials,  including  Governors, 
State  Education  Agencies,  State 
Workforce  Development  Councils,  and 
Slate  Literacy  Resource  Centers  to  apply 
for  funding  to  develop  and  implement 
Interagency  Performance  Measurement 
and  Reporting  Systems.  Evaluations  to 
determine  successful  applicants  will  be 
made  by  a  panel  of  literacy  experts 
using  the  publishing  criteria.  The 
Institute  will  use  this  information  to 
make  a  maximum  of  six  cooperative 


agreement  awards  for  a  period  of  up  to 
2  years. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  at  55  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions,  complete  the  form, 
and  review  the  collection  of 
information. 

Respondents:  Governors,  State 
Education  Agencies,  State  Workforce 
Development  Coimcils,  and  State 
Literacy  Resource  Centers. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1100  hours. 

Frequency  of  Collection:  One  time. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sondra  Stein,  National  Institute  for 
Literacy,  800  Connecticut  Ave.,  NW., 
Suite  200,  Washington,  DC  20006. 
Andrew  J.  Hartman, 
Director.  National  Institute  for  Literacy. 
|FR  Doc.  96-10146  Filed  4-23-96;  8:45  amj 

BILUNG  CODE  MSS-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  30, 
1996,  through  April  12,  1996.  The  last 
biweekly  notice  was  published  on  April 
10,  1996  (61  FR  15985). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  signiHcant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  wall  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 


the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  May  24, 1996,  the  hcensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shodtd  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  foct  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  £acts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufiicient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideraticHi.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
p)articipate  as  a  piarty. 

Those  permitted  to  intervene  become 
perties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
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Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington  IX:,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  24ft-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
follpwing  message  addressed  to  (Project 
Director]:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfHce  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  S-  Ligtit  Company,  et  al.. 
Docket  No.  50-^01).  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  March 
20.  199fi. 

Description  of  amendment  request: 
The  licensee  proposes  to  relocate 
Technical  Specification  (TS)  3.3.3.2. 
Movable  Incore  Detectors,  to  the  Harris 
Nuclear  Plant  Core  Operating  Limits 
Report  (COLR).  Future  changes  to  the 
relocated  provisions  will  be  evaluated 
in  accordance  with  10  CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  .50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 


The  proposed  change  will  simplify  " 
the  Technical  Specifications,  while 
implementing  the  recommendations  of 
the  Commission's  Final  Policy 
Statement  on  TS  Improvements.  The 
changes  are  administrative  in  nature 
and  do  not  involve  any  modifications  to 
plant  equipment  or  affect  plant 
operation.  Since  the  TS  provisions  are 
being  relocated  to  a  licensee-controlled 
document,  any  future  changes  will  be 
controlled  under  10  CFR  50.59. 
Therefore,  there  would  be  no  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  is  a  relocation 
of  existing  Technical  Specification 
provisions.  It  does  not  involve  any 
physical  alterations  to  plant  equipment 
or  alter  the  method  by  which  any  safety- 
related  system  performs  its  function. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  does  not  affect 
any  Final  Safety  Analysis  Report  (FSAR) 
Chapter  15  accident  analyses  or  have 
any  impact  on  margin  as  defined  in  the 
Bases  to  the  Technical  Specifications. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  W.  D.  Johnson, 
Vice  President  &  Senior  Counsel 
Carolina  Power  &  Light  Company,  Post 
Office  Box  1551,  Raleigh,  North 
Carolina  27602 

NRC  Project  Director:  Eugene  V. 
Imbro 


Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County; 
Northeast  Nuclear  Energy  Company,  et 
al..  Docket  Nos.  50-245,  50-336,  50- 
423,  Millstone  Nuclear  Power  Station. 
Units  1,  2.  and  3,  New  London  County, 
Connecticut;  and  North  Atlantic  Energy 
Service  Company,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  February 
1, 1996 

Description  of  amendment  request: 
The  amendment  request  would  revise 
Section  6  "Administrative  Controls,"  of 
the  Haddam  Neck  Plant,  Millstone  Unit 
Nos.  1,  2,  and  3,  and  Seabrook  Station, 
Unit  1  Technical  Specifications  to 
reflect  several  changes  in  organizational 
titles.  The  proposed  changes  are 
administrative  title  and  editorial 
changes  only. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

*   *   *  The  proposed  changes  do  not 
involve  an  SHC  because  the  change 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

No  design  basis  accidents  are  affected 
by  these  proposed  changes.  The 
proposed  changes  are  administrative 
and  editorial  in  nature  and  are  being 
proposed  to  reflect  the  recently 
announced  organizational  changes 
which  will  become  effective  on 
February  1, 1996.  These  changes 
include:  insertion  of  the  function  Chief 
Nuclear  Officer,  in  lieu  of  Executive 
Vice  President — Nuclear;  and 
establishment  of  a  single  point  of 
operational  direction  for  all  five  units  in 
the  position  of  the  Vice  President — 
Nuclear  Operations.  This  individual  is 
in  lieu  of  the  positions  of  Vice 
President — Haddam  Neck,  Senior  Vice 
President — Millstone  Station,  and 
Executive  Director — Nuclear 
Production.  These  latter  positions  have 
been  eliminated;  other  changes  are;  the 
appointment  of  the  Haddam  Neck  Plant 
Nuclear  Unit  Director  as  chairman  of  the 
Haddam  Neck  PORC  [Plant  Operations 
Review  Committee);  promotion  of  the 
Shift  Supervisor/Shift  Superintendent 
to  the  position  of  Shift  Manager; 
revising  the  titles  of  "additional 
operator"  and  "auxiliary  operator"  to 
"nuclear  systems  operator";  modifying 
the  phrase  "crewman"  to  a  gender 
neutral  tenn  "crewperson"; 


reassignment  of  the  delivery  of  ISEG 
[Independent  Safety  Engineering  Group] 
reports  to  the  Senior  Vice  President — 
Nuclear  Safety  and  Oversight;  and  a 
change  to  the  title  of  the  Seabrook 
Station  Manager  to  Station  Director.  No 
safety  systems  are  adversely  affected  by 
the  proposed  changes,  and  no  failure 
modes  are  associated  with  the  changes. 
Therefore,  there  is  no  impact  on  the 
probability  of  occurrence  or  the 
consequences  of  any  accidents 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated. 

Because  there  are  no  changes  in  the 
way  the  plants  are  operated  due  to  this 
administrative  change,  the  potential  for 
an  unanalyzed  accident  is  not  created. 
There  is  no  impact  on  plant  response, 
and  no  new  failure  modes  are 
introduced.  These  proposed 
administrative  and  editorial  changes 
have  no  impact  on  safety  limits  or 
design  basis  accidents,  and  they  have  no 
potential  to  create  a  new  or  unanalyzed 
event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  do  not  directly  affect  any 
protective  boundaries  nor  do  they 
impact  the  safety  limits  for  the 
protective  boundaries.  These  proposed 
changes  are  administrative  and  editorial 
in  nature.  Therefore,  there  can  be  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  For  the  Haddam  Neck  Plant, 
Russell  Library,  123  Broad  Street, 
Middletown,  CT  06457;  for  Millstone 
Nuclear  Power  Station,  Unit  Nos.  1,  2, 
and  3,  Learning  Resources  Center,  Three 
Rivers  Community-Technical  College, 
574  New  London  Turnpike,  Norwich. 
CT  06360;  for  Seabrook  Station,  Unit 
No.  1,  Exeter  Public  Library,  Founders 
Park,  Exeter,  NH  03833. 

Attorney  for  Licensees:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Duke  Power  Company,  et  al,  Docket 
No.  50-413,  Catawba  Nuclear  Station, 
Unit  1,  York  County,  South  Carolina 

Date  of  amendment  request:  January 

26. 1996. 

Description  of  amendment  request: 
The  amendment  would  allow  a  one-time 


change  to  the  Technical  Specifications 
(TS)  to  allow  operation  of  the 
containment  purge  ventilation  system 
during  Modes  3  and  4  during  startup 
following  the  forthcoming  Unit  1  steam 
generator  replacement  outage.  This 
would  alleviate  respiratory  hazards  to 
personnel  who  would  enter  the 
containment  to  perform  surveillances 
during  Modes  4  and  3  of  startup 
operations.  Those  hazards  are  expected 
to  result  from  the  thermal 
decomposition  product  gases  evolving 
fit)m  the  heatup  of  newly  installed 
thermal  insulation.  Operation  of  the 
containment  purge  system  to  exhaust 
these  gases  would  ensure  that  the  air 
quality  meets  applicable  standards  for 
personnel  safety. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  activity  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  VP  [Containment  Purge)  System 
has  no  interfaces  with  any  primary 
system,  secondary  system,  or  power 
transmission  system.  It  has  no  interfaces 
with  any  reservoir  of  radioactive  gases 
or  liquids.  None  of  the  systems  listed 
above  are  modified  by  the  activity.  In 
summary,  no  "accident  initiator"  is 
affected  with  the  proposed  operation  of 
the  VP  System  in  Models]  3  and  4.  For 
this  reason,  the  activity  does  not  involve 
an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

Analyses  have  been  performed  to 
determine  upper  bounds  to  the  source 
term,  the  offsite  doses,  and  the  Control 
Room  dose.  The  results  of  that  analyses 
are  reported  above.  Both  the  source  term 
and  the  doses  were  found  to  be 
significantly  lowei  than  the  results  of 
the  corresponding  design  basis  analyses. 
No  credit  was  taken  for  operation  of  the 
annulus  ventilation  system  (VE)  in  the 
dose  analysis.  In  addition,  it  has  been 
determined  that  with  no  credit  taken  for 
any  heat  transfer  from  the  fuel  and 
cladding  to  the  moderator  channels,  that 
sufficient  time  would  exist  for  the 
operators  to  initiate  recovery  of  flow 
from  the  ECCS  [Emergency  Core  Cooling 
System]  to  the  reactor  core.  The  flow 
required  from  the  ECCS  to  maintain  the 
core  in  a  coolable  geometry  was  found 
to  be  well  within  the  capacity  of  any 
one  ECCS  pump.  Furthermore,  it  was 
determined  that  convective  heat  transfer 
to  steam  would  be  sufficient  to  prevent 
release  of  significant  source  term  or  a    , 
significant  degree  of  fuel  damage. 


For  the  above  reasons,  it  is 
determined  that  operation  of  the  VP 
System  in  Mode  3  or  4  immediately 
following  the  steam  generator 
replacement  outage  does  not  involve  a 
significant  increase  in  either  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated. 

(2)  The  activity  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  above,  no  "accident 
initiators"  are  affected  by  the  proposed 
activity.  Operation  of  the  VP  System 
proposed  for  Modes  3  and  4  will  be  the 
same  as  that  routinely  carried  in  other 
modes  of  operation.  For  these  reasons, 
the  activity  will  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated. 

(3)  The  activity  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

Margin  of  safety  is  associated  with      ^ 
confidence  in  the  ability  of  the  fission 
product  barriers  (the  fuel  and  fuel 
cladding,  the  Reactor  Coolant  System 
pressure  boundary,  and  the 
containment)  to  limit  the  level  of 
radiation  doses  to  the  public.  The 
proposed  operation  of  the  VP  System 
will  occur  at  the  end  of  an  extended 
outage.  The  level  of  decay  heat  and 
activity  in  the  reactor  is  very  low 
compared  to  the  level  of  decay  heat  and 
activity  associated  with  fulPpower 
operations.  For  this  reason,  the 
likelihood  of  damage  to  the  fuel 
following  a  DBLOCA  [design  basis  loss- 
of-coolant  analysis]  occurring  during  the 
proposed  purging  is  reduced,  as 
determined  above.  Both  offsite  doses 
and  doses  to  the  Control  Room  were 
found  to  be  small  compared  to  the  lin^its 
of  10  CFR  [Part]  100  and  GDC  (General 
Design  Criterion)  19.  For  these  reasons, 
the  activity  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  threr 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Librar>'.  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  .When  Carr 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte.  No.rth  Carolina 
28242. 

NRC  Project  Director  Herbert  N. 
Berkow. 
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Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
December  12.  1995. 

Description  of  amendment  request: 
The  proposed  amendments  would 
correct  an  error  in  the  Axial  Flux 
Difference  (AFD)  Equations  to  more 
accurately  reflect  the  proper  AFD  limit 
reduction,  which  is  more  conservative 
than  the  literal  interpretation  of  the 
current  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  monitoring  of  core  power 
distribution  and  peaking  factors  is  to 
ensure  accident  analysis  assumptions 
such  as  maximum  local  pin  power  at  the 
initiation  of  an  accident  are  satisfied, 
and  are  not  involved  in  the  initiation  or 
mitigation  of  any  previously  evaluated 
accident. 

The  proposed  change  is  actually  more 
conservative  than  the  existing  Technical 
Specification  currently  being  used  at 
McGuire. 

B.  The  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

No  plant  modifications  (hardware  or 
control  methods)  are  involved  with  this 
proposed  change.  The  change  is  simply 
•o  correct  an  error  in  the  Specification 
introduced  in  Amendments  130  (Unit  1) 
and  112  (Unit  2).  The  proposed  change 
is  more  reslrii:tive  than  the  current 
specification.  No  changes  are  proposed 
which  could  create  any  now  accident 
scenarios. 

C.  The  proposed  change  will  not 
involve  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  change  ensures  the 
margin  of  .safety  is  properly  maintained 
by  properly  reducing  (instead  of 
increasing)  the  Positive  AFD  [Axial  Flux 
Difference]  limit  if  a  peaking  factor 
exceeds  its  surveillance  limit.  The 
change  is  more  conservative  than  the 
existing  Specification  and  will  ensure 
the  margins  of  safety  are  properly 
maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request:  March  4, 
1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
delete  the  Flow  Monitoring  System  from 
Technical  Specification  (TS)  3.4.6.1  and 
associated  surveillance  requirements. 
The  TS  requires  that  either  the 
Containment  Floor  and  Equipment 
Sump  Level  System  or  the  Flow 
Monitoring  System  be  used  to  ensure 
that  Reactor  Coolant  leakage  is 
maintained  within  the  specified  limits. 
Duke  Power  does  not  use  the  Flow 
Monitoring  System  as  a  result  of 
documented  instrumentation 
inaccuracies  due  to  the  as-built  piping 
configuration.  The  existing  piping 
configuration  does  not  ensure  a  water 
solid  line  which  is  necessary  for  the 
correct  operation  of  any  type  of  flow 
instrumentation.  Modification  to  add  a 
loop  seal  downstream  of  the  flow 
element  would  be  necessary  for 
operability.  which  would  create  access 
difficulties  as  well  as  increase  the 
potential  for  a  radiological  hazard  in  the 
form  of  a  CRUD  trap. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  amendment  will  not 
significantly  increase  the  probability  or 
consequence  of  any  accident  previously 
evaluated. 

This  change  will  not  increase  the 
probability  or  consequences  of  an 
accident  since  this  Reactor  Coolant 
Leakage  Detection  instrumentation  is 
not  an  accident  initiator  or  mitigator. 

This  proposed  Technical 
Specification  change  does  not  decrease 
the  number  of  methods  for  Reactor 
Coolant  leakage  detection.  This  change 
will  ensure  there  are  still  three 
distinctly  separate  methods  of  detecting 


NC  [reactor  coolant)  leakage  within  the 
Containment  Building.  The  first  method 
will  be  detecting  liquid  leakage  inside 
Containment  via  CFAE  [Containment 
Floor  and  Equipment)  level  monitoring. 
The  second  method  is  detecting  an 
increase  in  Radiation  levels  inside 
Containment  and  the  third  method  is 
detecting  steam  leakage  inside 
Containment.  All  three  methods  satisfy 
the  diversity  requirements  listed  in 
Regulatory  Guide  1.45  for  detecting  a 
Reactor  Coolant  leak  inside 
Containment. 

The  sensitivity  requirement  listed  in 
Regulatory  Guide  1.45  is  to  detect  a 
Reactor  Coolant  leak  of  one  (1)  gpm  in 
one  (1)  hour.  The  first  method  meets 
this  by  use  of  the  Sump  level 
monitoring  and  rate  of  increase  alarm 
from  this  level  monitoring  device.  There 
are  two  sumps  inside  containment  and 
the  levels  for  both  sumps  are  combined 
for  detecting  a  one  (1)  gpm  leak. 
McGuire  uses  the  Sump  Level 
monitoring  to  adequately  address  liquid 
leakage  detection  inside  Containment; 
therefore,  a  flow  monitoring  system  on 
the  Sump  Discharge  line  is  not 
necessary  and  can  be  deleted. 

The  Radiation  Monitors  are  also  set 
up  to  the  required  Regulatory  Guide 
1.45  sensitivity  for  detecting  Reactor 
Coolant  leakage  and  are  not  designed  for 
SSE  [safe-shutdown  earthquake)  events 
per  the  McGuire  FSAR  (Final  Safety 
Analysis  Report)  (see  McGuire's  Request 
for  Amendment:  Reactor  Coolant 
Leakage  Detection  Systems,  dated 
March  4.  1996). 

The  third  method  for  detecting 
Reactor  Coolant  leakage  is  to  monitor 
Containment  Ventilation  Condensate 
Drain  Tank  (VUCDT)  flow,  for  which 
McGuire  is  a)so  using  a  level  monitor. 
As  in  the  case  of  the  CFAE  Unit  Sump 
Level  monitor,  level  monitoring  for 
leakage  detection  is  more  reliable  than 
flow  monitoring. 

2.  This  amendment  will  not  create  the 
possibility  of  any  new  or  different  kind 
of  accident  not  previously  evaluated. 

The  CFAE  Flow  Monitoring  System 
has  no  control  function,  ([i.e.,]  it  is  only 
a  process  monitor).  Therefore,  its 
deletion  cannot  create  the  pos[slibility 
of  a  new  or  different  kind  of  accident. 

3.  This  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

This  proposed  Tech  Spec  change  does 
not  decrease  the  number  of  methods  for 
Reactor  Coolant  leakage  detection.  This 
change  will  ensure  there  are  still  three 
distinctly  separate  methods  of  detecting 
Reactor  Coolant  leakage  within  the 
Containment  Building. 

Tech  Spec  3.4.6.1  specifies  two 
Radiation  Monitors  as  two  separate 
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required  methods  for  Reactor  Coolant 
Leakage  Detection  with  the  Containment 
Ventilation  condensate  level  monitoring 
as  a  backup.  The  third  method  is  the 
Containment  Sump  level  monitoring 
with  the  flow  monitoring  as  a  backup. 

The  new  standardizeo  Tech  Spec 
3.4.15,  lists  method  one  as  Containment 
Sump  (Level  OR  Discharge  Flow) 
Monitoring  Device.  McGuire  proposes  to 
use  a  Sump  Level  monitoring  device 
only.  The  second  method  listed  is  one 
Containment  Radiation  Monitor  (either 
the  gaseous  or  particulate  monitor). 
McGuire  will  still  have  both  available. 
The  third  method  listed  is  one 
Containment  air  cooler  condensate  flow 
rate  monitor  for  which  McGuire  plans  to 
also  use  a  level  monitor.  Liquid, 
'Radiation,  and  Steam  monitoring  will 
still  be  accounted  for  in  the  Tech  Spec, 
with  the  additional  requirement  of 
running  a  Reactor  Coolant  leak 
calculation  if  any  of  the  methods  are 
inoperable. 

Since  McGuire  is  retaining  three 
distinct  methods  of  Reactor  Coolant 
leakage  detection  per  current  TS 
[technical  specification]  requirenlents 
(and  in  agreement  with  current  ISTS 
[improved  standard  technical 
specification)  requirements),  the 
proposed  Technical  Specification 
amendment  does  not  cause  any 
reduction  in  safety  margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  ofDalton, 
Georgia.  Docket  Nos.  50-321  and  50- 
366,  Edwin  L  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  February 
21,  1996. 

Description  of  amendment  request: 
The  licensee  proposes  a  change  to  the 
Plant  Hatch  Unit  1  and  Unit  2  Technical 
Specifications.  The  proposed  revision 
would  change  the  Drywell  Air 
Temperature  Limiting  Condition  for 
Operation  (LCO)  from  less  than  or  equal 


to  135°F  to  less  than  or  equal  to  150°F. 
The  proposed  change  would  provide  a 
margin  for  the  primary  containment 
Drywell  Air  Temperature  LCO  when 
prolonged  siunmer  and  high  river 
temperatures  are  experienced.  Also,  a 
correction  to  a  Final  Safety  Analysis 
Report  (FSAR)  reference  would  be 
made.  This  typographical  error  is 
strictly  editorial. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  chanige  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
probability  (frequency  of  occurrence)  of 
previously  evaluated  accidents  is  not  a 
function  of  the  ambient  drywell  air 
temperature.  Instrumentation  setpoint 
calculations  were  assessed,  and  the 
increased  ambient  drywell  air 
temperature  does  not  affect  any 
instrumentation  setpoints  or  allowable 
values. 

The  design  basis  accidents  were 
reevaluated  utilizing  the  increased 
drywell  air  temperature  as  an  initial 
assumption.  The  results  indicated  that 
no  regulatory  limits  or  equipment 
design  requirements  will  be  exceeded  as 
the  result  of  the  proposed  change. 
Therefore,  the  change  in  drywell  air 
temperature  does  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  any  previously 
evaluated  accidents. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed.  Revising 
the  Drywell  Air  Temperature  LCO  does 
not  physically  modify  the  plant  nor 
does  it  modify  the  operation  of  any 
existing  equipment. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Design  bases  analyses 
performed  utilizing  150''F  as  the  initial 
drywell  temperature  demonstrate  that 
design  and  regulatory  limits  are  not 
exceeded.  Equipment  in  the  drywell 
required  to  mitigate  the  effects  of  a  DBA 
[design  basis  accident]  is  qualified  to 
operate  under  environmental  conditions 
expected  for  an  accident.  Analysis 
results  do  not  affect  instrumentation 
setpoints  or  calibration,  or  accident 
equipment  qualification. 

Equipment  qualified  life  is  evaluated 
by  an  existing  program  which  uses 
elevation-dependent  drywell 
temperature  rather  than  bulk  average 
temperature.  Therefore,  the  margin  of 
safety  associated  with  safety  and  other 


limits  identified  in  the  Technical 
Specifications  are  not  significantly 
reduced. 

The  correction  to  an  FSAR  reference 
is  strictly  editorial.  Therefore,  it  meets 
the  three  criteria  stated  above. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  apftears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  Qty  Hall  Drive.  Baxley. 
Georgia  31513. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Herbert  N 
Berkow. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  amendment  request-  March 
28.  1996  (TSCR  234). 

Description  of  amendment  request: 
The  proposed  amendment  modifies 
statements  in  the  Technical 
Sp)ecifications  and  bases  to  correctly 
reflect  the  reference  parameter  for 
anticipatory  scram  signal  bypass. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  State  the  basis  for  the 
determination  that  the  proposed  activity 
will  or  will  not  increase  the  protability 
of  occurrence  or  consequences  of  an 
accident. 

This  change  modifies  the  lemiinology 
in  a  footnote  to  a  Technical 
Specification  Table  and  the  bases.  The 
change  properly  aligns  the  footnote  and 
the  bases  with  the  FSAR  (final  safety 
analysis  report)  and  the  newly  revised 
conservative  setpoint  which  now 
correctly  correlates  the  high  pressure 
turbine  third  stage  extraction  steam  line 
pressure  to  rated  reactor  thermal  power 
The  change  does  not  modify  the 
function  or  operation  of  the  bypass 
logic.  Therefore,  the  proposed  change 
will  not  increase  the  probability  of 
occurrence  or  consequences  of  an 
accident. 

2.  State  the  basis  for  the 
determination  that  the  activity  does  or 
does  not  create  the  possibility  of  an 
accident  or  malfunction  of  equipment  of 
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a  different  type  than  any  previously 
identified  in  the  SAR. 

The  change  does  not  involve  any 
hardware  and  does  not  alter  the 
hinctional  intent  of  the  pressure 
switches.  The  change  of  the  footnote 
wording  and  the  bases  are  primarily 
administrative  and  the  existing 
Technical  Specification  Limiting 
Condition  for  Operation  are  preserved. 
Thus  the  proposed  activity  does  not 
create  the  possibility  of  an  accident  or 
malfunction  of  a  different  type  than  any 
previously  identified  in  the  SAR. 

3.  State  the  basis  for  the 
determination  that  the  margin  of  safety 
as  defined  in  the  bases  of  any  Technical 
Specification  is  not  reduced. 

The  revised  setpoint  assures  that  the 
anticipatory  scram  signal  bypass  is 
removed  before  reaching  the  Technical 
Specification  limit  of  40  percent  rated 
reactor  thermal  power  (during  power 
ascension).  Thus,  the  margin  of  safety  as 
stated  in  the  bases  of  Technical 
Specification  3.1  is  preserved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50-' 
461.  Clinton  Power  Station,  Unit  No.  1. 
DeWitt  County.  Illinois 

Date  of  amendment  request:  February 
22,  1996  (0-602554) 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specifications  3.3.8.1, 
"Loss  of  Power  Instrumentation,"  and 
3.8.1,  "AC  Sources-Operating."  The 
proposed  changes  would  delete  the 
Surveillance  Requirement  (SR)  3.3.8.1.1 
which  requires  a  channel  check  for  Loss 
of  Power  instrumentation  and  change 
Technical  Specification  Table  3.3.8.1-1 
to  change  the  allowable  value  for  the 
Degraded  Voltage  Function  (items  l.c 
and  2.c)  from  "Igreater  than  or  equal  to! 
3762V  and  (less  than  or  equal  toj 
3832V"  to  "Igreater  than  or  equal  toj 
3876V."  The  amendment  would  also 
change  Technical  Specification  Table 
3.3.8-1  to  modify  the  Division  3 
degraded  voltage  logic  to  be  the  same  as 


Divisions  1  and  2  (i.e.,  two-out-of-two 
rather  than  three-out-of-three),  and 
increase  the  steady  state  voltage  from 
[greater  than  or  equal  toj  3740V  to 
[greater  than  or  equal  to]  3870V  for  SRs 
3.8.1.2.  3.8.1.7,  3.8.1.11,  3.8.1.12, 
3.8.1.15,  3.8.1.19  and  3.8.1.20. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  None  of  the  proposed  changes 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated.  Each  of 
the  proposed  changes  is  evaluated 
against  this  criteria  as  discussed  below. 

The  deletion  of  the  channel  check 
surveillance  will  result  in  discontinuing 
the  recording  of  information  that  is  not 
effective  in  assessing  the  capability  of 
the  degraded  voltage  relays  to  perform 
their  intended  function.  Deletion  of  the 
channel  check  does  not  change  the 
design  or  the  expected  performance  of 
the  Loss  of  Power  (LOP)  degraded 
voltage  instninientfltion,  and  therefore, 
the  proposed  change  does  not  impact 
the  intended  function  of  this 
instrumentation  to  ensure  adequate 
voltage  for  the  ECCS  equipment  during 
DBA  and  other  non-accident  scenarios. 
This  surveillance  provides  little  added 
assurance  of  relay  operability  since  the 
relay  is  normally  in  a  "non-tripped" 
state. 

The  revision  of  the  Allowable  Values 
for  the  LOP  degraded  voltage  and 
increase  in  the  minimum  required 
voltage  for  testing  diesel  generators  will 
not  result  in  any  increase  in  the 
probability  or  consequences  of  any 
accident.  The  revised  Allowable  Values 
will  continue  to  provide  assurance  that 
adequate  voltage  is  available  to  run 
ECCS  equipment  during  DBAs  or  any 
other  non  accident  scenarios.  With  the 
emergency  bus(es)  voltage  at  or  greater 
than  the  revised  Allowable  Values,  the 
operability  of  required  ECCS  equipment 
is  assured.  The  revised  setpoints  for  the 
degraded  voltage  instrumentation,  as 
controlled  under  10CFR50.59  in  the 
Clinton  Power  Station  Operational 
Requirements  Manual  (ORM),  are 
sufficiently  low  to  assure  that  the 
possibility  of  spurious  trips  is 
minimized. 

The  planned  modification  for 
Division  3  LOP  degraded  voltage  sensor/ 
relay  logic  will  make  Division  3  logic 
identical  to  the  present  designs  for 
Division  1  and  2.  The  proposed  design 
for  Division  3  will  not  result  in  an 
increase  in  the  probability  of  any 
accident  becau.se  the  proposed  LOP 
Degraded  Voltage  logic  for  Division  3 


will  be  identical  to  the  proven  design  of 
Division  1  and  2.  There  will  not  be  an 
increase  in  the  consequences  of  an 
accident  because  the  design  of  the  LOP 
Degraded  Voltage  instrumentation  will 
continue  to  ensure  adequate  voltage  for 
ECCS  equipment  during  any  DBA  and 
during  non-accident  scenarios. 

The  proposed  footnotes  merely  assure 
that  the  proposed  changes  become 
effective  upon  installation  of  the 
corresponding  plant  modifications. 
Thus,  these  changes  are  purely 
administrative. 

Chapter  15  of  the  Clinton  Updated 
Safety  Analysis  Report  (USAR) 
discusses  the  effects  of  anticipated 
process  disturbances  to  determine  their 
consequences  and  the  capability  of  the 
plant  to  control  or  accommodate  such 
events.  Subsection  15.2.6  discusses  loss 
of  AC  power,  including  loss  of  grid 
voltage.  This  discussion  demonstrates 
that  hiel  design  limits  and  reactor 
coolant  pressure  boundary  design 
conditions  are  not  exceeded.  The 
proposed  changes  do  not  affect  the 
discussion  nor  the  conclusion  of  this 

evaluation. 

(2)  None  of  the  proposed  changes 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated.  Each  of 
the  proposed  changes  is  evaluated 
against  this  criterion  as  discussed 
below. 

The  proposed  changes  (deletion  of  the 
channel  check,  the  revised  Allowable 
Value  for  the  LOP  degraded  voltage 
instrumentation,  revision  of  the 
minimum  required  voltage  for  the  diesel 
generator  (DC)  surveillance,  and  change 
of  the  number  of  required  channels  for 
Division  3)  do  not  alter  the  intent  or 
purpose  of  the  degraded  voltage 
instrumentation.  The  instrumentation 
will  continue  to  function  to  protect  the     •-' 
loads  on  the  emergency  bus  by 
switching  automatically  to  the  on  site 
power  source  when  the  voltage  has  been 
at  a  degraded  condition  for  greater  than 
the  Allowable  Value  of  the  time  delay. 
The  LOP  instrumentation  provides  a 
responsive  actuation  (trip)  to  an 
accident  or  scenario  where  the 
protection  provided  by  this  function 
prevents  damage  to  ECCS  equipment 
during  undervoltage  (degraded  voltage) 
conditions  on  the  emergency  bus(es). 
Because  the  instrumentation  will 
continue  to  function  to  ensure  that  the 
emergency  bus  voltage  for  all  three 
divisions  is  sufficient  for  the  proper 
operation  of  all  class  IE  equipment 
down  to  the  120  volt  level,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
change  in  the  lower  voltage  for  the  DC 


surveillances  will  not  impact  the  way 
the  surveillances  are  conducted  because 
the  DCs  are  run  as  close  to  the  nominal 
voltage  as  possible.  The  lower  voltage  is 
a  criterion  for  evaluating  the 
surveillance  and  the  revised  lower 
voltage  is  adequate  for  its  intended 
purpose. 

(3)  None  of  the  proposed  changes 
involve  a  significant  reduction  in  a 
margin  of  safety.  Each  of  the  proposed 
changes  is  evaluated  against  this 
criterion  as  discussed  below. 

The  proposed  deletion  of  the  channel 
check  SR  3.3.8.1.1  will  not  result  in  any 
reduction  of  the  margin  of  safety 
because  the  channel  check  is  ineffective 
and  the  status  of  the  channel  will 
continue  to  be  apparent  to  plant 
personnel  because  of  information 
provided  by  other  TS  required 
surveillances.  The  margin  of  safety  is 
provided  by  LOP  instrumentation 
ensuring  the  emergency  bus(es)  have 
adequate  voltage  to  support  ECCS 
operability.  The  proposed  revision  of 
the  Allowable  Value  for  the  LOP 
degraded  voltage  will  provide  assurance 
that  emergency  bus(es)  voUage  will  be 
adequate  for  ECCS  loads  during  DBA 
and  other  non-accident  scenarios.  These 
setpoints  were  determined  based  on 
revised  voltage  calculations  and  using 
an  NRC-approved  setpoint 
methodology.  Thus,  these  changes  will 
not  involve  any  reduction  of  the  margin 
of  safety.  The  proposed  revision  of  the 
number  of  required  channels  for 
Division  3  will  not  result  in  a  reduction 
in  a  margin  of  safety  because  the 
proposed  Division  3  LOP  Degraded 
Voltage  instrumentation  logic  will  be 
the  same  as  the  proven  design  of 
Division  1  and  2.  This  modification  will 
improve  plant  maintenance  and  training 
by  making  Divisions  1,  2  and  3  similar 
thereby  enhancing  plant  performance 
and  safety. 

Similarly,  the  proposed  revision  of 
the  lower  voltage  limit  for  voltage  for 
the  DG  surveillances  (SR  3.8.1.2,  SR 
3.8.1.7.  SR  3.8.1.11,  SR  3.8.1.12,  SR 
3.8.1.15.  SR  3.8.1.19,  and  SR  3.8.1.20) 
will  assure  that  the  DCs  will  be  capable 
of  controlling  voltage  to  a  range  that  will 
be  adequate  for  the  loads  on  the  bus. 
This  value  was  determined  using 
revised  voltage  calculations  and  is 
consistent  with  the  proposed  degraded 
voltage  setpoints.  None  of  the  proposed 
changes  will  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Leah  Manning 
Stetener,  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  500 
South  27th  Street,  Decatur,  Illinois 
62525. 

NRC  Project  Director  Gail  H.  Marcus. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1. 
DeWitt  County,  Illinois 

Date  of  amendment  request:  February 
22, 1996  (U-602551). 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  3.4.11, 
"Reactor  Coolant  System  (RCS)  Pressure 
and  Temperature  (P/T)  Limits,"  to 
incorporate  specific  P/T  limits  for  the 
bottom  head  region  of  the  reactor  vessel, 
separate  and  apart  from  the  core  beltline 
region  of  the  reactor  vessel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no'significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  results  in  a 
specific  pressure  and  temperature  (P/T) 
limit  curve  for  the  bottom  head  during 
vessel  pressure  testing  evolutions,  while 
the  P/T  limits  for  the  remaining  balance 
of  reactor  pressure  vessel  regions  are 
unchanged.  The  limits  for  the  bottom 
head  region,  which  are  only  applicable 
during  vessel  system  pressure  or  leak 
testing,  were  developed  consistent  with 
Regulatory  Guide  1.99,  Revision  2; 
10CFR50,  Appendix  G;  ASME  Section 
III,  Appendix  G;  and  Welding  Research 
Council  (WRC)  Bulletin  175. 
Additionally,  the  proposed  change  does 
not  result  in  a  change  to  the  way  in 
which  the  hydrostatic  pressure  tests  are 
performed.  That  is,  conformance  to  the 
P/T  limits  specified  in  Technical 
Specification  Figure  3.4.11-1  with  the 
proposed  bottom  head  P/T  limits 
incorporated,  will  continue  to  provide 
protection  against  brittle  fracture  of  the 
vessel  system  during  required  testing  so 
that  vessel  integrity  is  maintained. 
Therefore,  this  proposed  change  does 
not  result  in  an  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  The  proposed  change  does  not 
result  in  any  change  to  the  plant  or  the 
way  in  which  the  hydrostatic  pressure 
tests  are  performed.  As  a  result,  no  new 
failure  modes  are  introduced.  Therefore, 
the  proposed  change  cannot  create  the 


possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  new  P/T  limit  curve  for  the 
bottom  head  has  been  developed 
consistent  with  Regulatory  Guide  1.99, 
Revision  2;  10CFR50.  Appendix  G; 
ASME  Section  UI,  Appendix  G;  and 
Welding  Research  Council  (WRC) 
Bulletin  175.  All  other  regions  of  the 
reactor  pressure  vessel  retain  their 
applicability  to  appropriate  and 
previously  approved  P/T  limit  curves 
which  are  based  on  the  same 
methodology.  Conformance  to  the  P/T 
limit  curves,  with  the  proposed  changes 
incorporated,  will  continue  to  provide 
adequate  margins  of  safety  against 
brittle  fracture  of  the  reactor  vessel. 
Therefore,  this  proposed  change  does 
not  result  in  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Leah  Manning 
Stetener,  Vice  President.  General 
Counsel,  and  Corporate  Secretary,  500 
South  27th  Street,  Decatur,  Illinois 
62525. 

NRC  Project  Director  Gail  H.  Marcus. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1. 
DeWitt  County,  Illinois 

Date  of  amendment  request:  February 
22,  1996  (U-602522) 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  3.3.4.1. 
"End  of  Cycle  Recirculation  Pump  Trip 
(EOC-RPT)  Instrumentation,  '  by 
deleting  Surveillance  RequirementiSRt 
3.3.4.1.6.  The  SR  requires  the  reactor 
recirculation  pump  trip  breaker 
interruption  time  to  be  determined  at 
least  once  per  60  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  End  of  cycle  recirculation  pump 
trip  (EOC-JIPT)  actuation  in  response  to 
main  generator  load  rejection  and  main 
turbine  trip  events  has  previously  t>een 
evaluated  in  Chapter  15  of  Clinton 
Power  Station  (CPS)  Updated  Final 
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Safety  Analysis.  The  proposed  change 
does  not  affect  the  initiators  of  any  of 
these  events.  In  addition,  the  possibility 
of  failure  of  the  EOC-RPT  breaker  to 
mitigate  these  events  has  not  been 
increased  because  there  has  been  no 
change  in  design  and  no  change  to  the 
plant.  Deleting  the  requirement  to 
periodically  measure  the  breaker  arc 
suppression  time  will  not  impact  the 
EOC-RPT  breakers'  capability  of 
performing  their  intended  function 
because  CPS  will  continue  to  perform 
inspections,  testing  and  maintenance 
that  supports  breaker  operation  as 
intended  and  provides  assurance  that 
breaker  interruption  time  will  be  within 
limits.  Thus,  the  EOC-RPT  breaker  trip 
may  be  expected  to  operate  as  before  to 
mitigate  pressurization  transient  effects. 

The  E(JC-RPT  breaker  trip  is  also 
assumed  to  occur  in  the  analyses  for  the 
loss  of  feedwater  heating,  feedwater 
controller  failure,  pressure  regulator 
failure,  recirculation  flow  control 
failure,  and  recirculation  pump  seizure 
events.  However,  the  EOC-RPT  breaker 
trip  is  not  an  initiator  or  mitigating 
feature  for  these  events.  The  proposed 
change  cannot  therefore  impact  the 
probability  or  consequences  for  these 
events.  Nonetheless,  the  EOC-RPT 
breaker  trip  may  be  assumed  to  function 
as  before  for  these  scenarios. 

For  scenarios  where  the  EOC-RPT 
breaker  trip  could  initiate  an  event  (i.e., 
inadvertent  recirculation  pump  trip 
events),  the  probability  of  occurrence  is 
not  increased.  The  design  and  operation 
of  the  EOC-RPT  system  has  not  been 
changed,  and  therefore,  the 
consequences  resulting  from  the  EOC- 
RPT  breaker  trip  are  unchanged. 

Based  on  the  above,  neither  the 
probability  nor  the  consequences  of  any 
accident  previously  evaluated  have  been 
increased. 

(2)  As  noted  above,  the  EOC-RPT 
breakers  will  continue  to  function  as 
before.  The  proposed  change  involves 
no  design  change  or  physical  change  in 
the  plant.  Therefore,  previous  accident 
analyses  are  unchanged.  Further,  no 
new  operations  or  testing  is  involved. 
On  this  basis,  no  new  failure  modes  are 
introduced.  Therefore,  this  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

13)  This  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  capability  of  the 
EOC-RPT  breaker  trip  to  provide 
additional  insertion  of  negative 
reactivity  for  mitigating  design-basis 
events  remains  unchanged.  That  is,  the 
EOC-RPT  will  continue  to  be  capable  of 
reducing  the  peak  reactor  pressure  and 
power  resulting  from  turbine  trip  or 


generator  load  re)ection  transients,  thus 
providing  additional  margin  to  core 
thermal  MCPR  Safety  Limits. 

The  margin  of  safety  is  assured  by  the 
EOC-RPT  breaker  trip  occurring  within 
established  limits  such  that  the  overall 
system  performs  its  intended  safety 
function  within  the  time  analyzed  for 
the  system  safety  response.  No  system 
time  limit  change  is  proposed.  The 
robust  design  of  the  breakers,  combined 
with  continued  performance  of  vendor- 
recommended  testing  and  maintenance 
that  ensures  proper  mechanical  and 
electrical  performance  of  the  breakers, 
will  continue  to  provide  assurance  that 
breaker  interruption  time  is  within  the 
acceptable  limit.  Therefore,  there  is  no 
significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Leah  Manning 
Stetener,  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  500 
South  27th  Street,  Decatur,  Illinois 
62525. 

NRC  Project  Director:  Gail  H.  Marcus. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461.  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request:  February 
22,  1996  (U-602549). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.6.5.1. 
"Drywell,"  to  allow  drywell  bypass 
leakage  tests  to  be  performed  at  intervals 
of  up  to  ten  years  based,  in  part,  on  the 
demonstrated  performance  of  the 
drywell  barrier  with  respect  to  leak 
tightness.  The  proposed  amendment 
would  also  revise  TS  3.6.5.2,  "Drywell 
Air  Lock,"  to  extend  the  testing 
intervals  for  the  surveillances  on 
drywell  air  lock  overall  leakage  and 
interlock  operability.  relocate  the 
specific  leakage  limits  on  the  air  lock 
barrel  and  door  seals  to  the  TS  Bases, 
relocate  the  requirement  to  pressurize 
the  drywell  air  lock  to  19.7  psid  prior 
to  performance  of  the  overall  drywell  air 
lock  leakage  test  to  the  TS  Bases,  and 
other  administrative  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  th& 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  changes  do  not 
involve  a  change  to  the  plant  design  or 
operation.  As  a  resuh.  the  proposed 
changes  do  not  affect  any  of  the 
parameters  or  conditions  that  contribute 
to  initiation  of  any  accidents  previously 
evaluated.  Therefore,  the  proposed 
changes  carmot  increase  the  probability 
of  any  accidents  previously  evaluated. 

The  proposed  changes  do  potentially 
affect  the  leaktight  integrity  of  the 
drywell,  a  structure  used  to  mitigate  the 
consequences  of  a  loss  of  coolant 
accident  (LOCA).  The  function  of  the 
drywell  is  to  force  the  steam  released 
from  a  LOCA  through  the  suppression 
pool,  limiting  the  amount  of  steam 
released  to  the  primary  containment 
atmosphere.  This  serves  to  limit  the 
containment  pressurization  due  to  the 
LOCA.  The  leakage  of  the  drywell  is 
limited  to  ensure  that  the  primary 
containment  does  not  exceed  its  design 
limits  of  185''F  and  15  psig.  Because  the 
proposed  change  to  replace  the  current 
18-month  frequency  for  performing 
drywell  bypass  leakage  tests  (DBLRTs) 
with  a  performance-based  frequency 
does  not  alter  the  plant  design,  the 
proposed  change  does  not  directly  result 
in  an  increase  in  the  drywell  leakage. 
However,  decreasing  the  test  frequency 
can  increase  the  probability  that  a  large 
increase  in  drywell  bypass  leakage 
could  go  undetected  for  an  extended 
period  of  time.  This  potential  has  been 
evaluated,  and  IHinois  Power  has 
determined  that  the  proposed  change  to 
the  DBLRT  frequency  will  not  result  in 
the  potential  for  undetected,  large 
increases  in  leakage,  as  further 
discussed  below. 

There  are  several  potential  drywell 
bypass  leakage  paths.  These  include 
potential  cracks  in  drywell  concrete 
structure,  the  drywell  vacuum  breakers, 
and  various  penetrations  through  the 
drywell  structure.  Based  on  the  results 
of  the  structural  integrity  test  conducted 
at  the  design  pressure  of  30  psig  as  part 
of  the  preoperational  test  program, 
additional  cracking  of  the  drywell  is  not 
expected  during  the  remaining  life  of 
the  plant.  Ventilation  and  piping 
penetrations  (including  the  drywell 
vacuum  breaker  penetrations)  are 
designed  to  ASME  Code  Class  2  and 
Seismic  Category  1  requirements.  These 
penetrations  are  typically  designed  with 
two  isolation  valves  in  series  with  one 
valve  in  the  drywell  and  another  either 
outside  primary  containment  or  in  the 
wetwell.  Technical  Specification  (TS) 
Surveillance  Requirements  (SRs) 
require,  as  applicable,  periodic 
verification  of  drywell  isolation  valve 
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position,  stroke  time,  and  automatic 
isolation  capability.  High  energy  lines 
that  extend  into  the  wetwell.  such  as  the 
main  steam  lines  and  feedwater  lines, 
are  encapsulated  by  guard  pipes  to 
direct  energy  back  into  the  drywell  in 
case  of  a  piping  rupture.  Electrical 
penetrations  are  sealed  with  a  high 
strength/density  material  that  will 
prevent  leakage,  as  well  as  provide 
radiation  shielding. 

The  proposed  changes  for  the  drywell 
air  lock  involve  relocation  of  the 
separate  limits  on  the  drywell  air  lock 
barrel  and  seal  leakage  rates  to  the  TS 
Bases,  relocation  of  the  requirement  to 
pressurize  the  air  lock  to  19.7  psid  prior 
to  performance  of  the  air  lock  overall 
(barrel)  leakage  test,  and  changing  the 
frequency  for  these  tests  from  18  months 
to  24  months.  While  the  proposed 
changes  will  eliminate  separate  TS 
limits  on  leakage  of  the  drywell  air  lock, 
the  overall  drywell  bypass  leakage  TS 
limit  (which  includes  leakage  through 
the  air  lock)  is  not  affected  by  this 
proposed  change.  The  limiting  scenario 
for  drywell  bypass  leakage  is  a  small 
break  LOCA  which  results  in  drywell 
pressures  of  approximately  3  psid.  Only 
a  large  break  LOCA  can  create  drywell 
pressures  of  19.7  psid.  For  this  event, 
the  allowable  drywell  bypass  leakage 
rate  is  over  eight  times  larger  than  for  a 
small  break  LOCA.  Thus,  relocation  of 
these  requirements  to  the  TS  Bases  will 
continue  to  provide  adequate  control  of 
these  requirements.  The  proposed  air 
lock  overall  leakage  rate  testing 
frequency  is  consistent  with  the 
guidance  for  testing  primary 
containment  air  locks  in  Nuclear  Energy 
Institute  (NEI)  94-01,  "Industry 
Guideline  for  Implementing 
Performance-Based  Option  of  10CFR50, 
Appendix  J."  The  drywell  air  lock  is 
tested  in  a  manner  similar  to  the 
primary  containment  air  locks,  even 
though  the  drywell  air  lock  is  not  a 
direct  leakage  path  from  primary 
containment  and,  therefore.  10CFR50, 
Appendix  J  test  requirements  do  not 
apply.  The  drywell  air  lock's  use  is 
limited  during  plant  operation  due  to 
radiation  and  temperature  in  the 
drywell.  Since  sufficient  confidence  in 
the  door's  sealing  capability  is  assured 
considering  past  performance  and  the 
air  lock  door  usage  is  very  low 
throughout  an  operating  cycle,  it  is 
justified  to  allow  performance  of  these 
tests  at  refueling-outage  intervals, 
whether  the  unit  is  on  a  18-month  or  a 
24-month  refueling  cycle. 

Operational  experience  has  shown 
that  the  leak  tightness  of  the  drywell  has 
been  maintained  well  below  the 
allowable  leakage  limits  at  Clinton 
Power  Station.  The  TS  limit  of  10%  of 


th-?  design  [maximum  allowable  leakage 
path  area]  provides  a  large  margin  for 
degradation.  Drywell  performance  to 
date  suggests  that  drywell  degradation, 
even  with  a  ten-year  interval  between 
tests,  will  not  exceed  this  margin.  The 
most  recent  DBLRT  performed  during 
the  fourth  refueling  outage  (RF-4) 
measured  a  drywell  bypass  leakage  rate 
of  0.07%  of  the  design  limit. 

An  analysis  was  also  conducted  to 
determine  the  potential  risk  to  the 
public  from  unacceptable  drywell 
bypass  leakage  going  undetected  as  a 
result  of  the  proposed  change.  Based  on 
this  probabilistic  risk  analysis,  for 
several  different  accident  scenarios,  the 
risk  of  radioactivity  releasa  from 
containment  was  found  to  be 
insignificant. 

Based  on  the  above,  Illinois  Power  has 
concluded  that  the  proposed  changes 
will  not  result  in  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

(2)  The  proposed  change  does  not 
involve  a  change  to  the  plant  design  or 
operation.  As  a  result,  the  proposed 
change  does  not  affect  any  of  the 
parameters  or  conditions  that  could 
contribute  to  initiation  of  any  accidents. 
Drywell  bypass  leakage  cannot,  of  itself, 
create  an  accident.  Thus,  it  has  been 
concluded  that  the  proposed  change 
cannot  create  the  possibility  of  an 
accident  not  previously  evaluated. 

(3)  The  NRC  has  provided  standards 
for  determining  whether  a  no  significant 
hazards  consideration  exists  as  stated  in 
10CFR50.92(c).  These  proposed  changes 
involve  the  withdrawal  of  operating 
restrictions  previously  imposed  because 
acceptable  operation  of  the  Mark  III 
primary  containment  design  had  not 
l)een  demonstrated  at  the  time  of  initial 
licensing.  As  published  in  the  Federal 
Register  (FR)  regarding  no  significant 
hazards  consideration  criteria,  granting 
of  a  relief  based  upon  demonstration  of 
acceptable  operation  from  an  operating 
restriction  that  was  imposed  because 
acceptable  operation  had  not  yet  been 
demonstrated  does  not  involve  a 
significant  hazards  consideration 
(reference  48  FR  14870). 

The  proposed  change  only  affects  the 
frequency  of  measuring  the  drywell 
bypass  leakage  rate  and  does  not  change 
the  bypass  leakage  rate  limit.  The 
proposed  change  could  potentially 
increase  the  probability  that  a  large 
increase  in  drywell  bypass  leakage 
could  go  undetected  for  an  extended 
period  of  time.  However,  operational 
experience  has  shown  that  the 
leaktightness  of  the  drywell  has  been 
maintained  well  below  the  allowable 
leakage  limits.  In  addition,  there  are  TS 
surveillances  which  require,  as 


applicable,  periodic  verification  of 
drywell  isolation  valve  position,  stroke 
time,  and  automatic  isolation  capabiiitv. 
Further,  qualitative  methods  (such  as 
periodic  verification  that  the  drywell 
pressurizes,  which  ensures  that  the 
drywell  leak  rate  is  less  than  the 
instrument  air  leak  and  usage  rates)  are 
available  to  provide  assurance  that  (he 
drywell  leakage  rate  is  being  maintained 
within  limits.  The  Clinton  Power 
Station  TS  require  the  drywell  leakage 
rate  measured  during  DBLRTs  to  be  less 
than  or  equal  to  10%  of  the  design  limit. 
This  request  does  not  affect  this 
required  margin.  Nor  does  it  affect  the 
existing  margin  between  the  primarv- 
containment  design  pressure  and  the 
actual  pressure  at  which  primary 
containment  would  fail. 

With  respect  to  proposed  changes  to 
the  drywell  air  lock  overall  leakage 
testing  and  interlock  testing 
requirements,  the  proposed  leak  test 
frequencies  are  consistent  with  the 
guidance  for  testing  primary 
containment  air  locks  in  NEI  94-01.  Due 
to  the  limited  use  of  the  drywell  air 
locks  during  plant  operation,  it  is 
justified  to  allow  performance  of 
interlock  of>erability  testing  on  a 
refueling  outage  basis,  whether  the  unit 
is  on  an  18-month  or  a  24-month 
refueling  cycle.  The  separate  limits  on 
the  drywell  air  lock  and  barrel  are  being 
relocated  from  the  TS.  these  limits  are 
being  controlled  under  10CFR50.59  and 
the  TS  Bases  Control  program  of  TS 
5.5.11.  Lealwfie'tnrough  these  pathways 
will  continu^o  be  a  part  of  the  overall 
drywell  bypass  leakage  limited  by  LCO 
3.6.5.1. 

An  analysis  was  also  conducted  to 
determine  the  potential  risk  to  the 
public  from  the  proposed  change.  Based 
on  this  probabilistic  risk  analysis,  for 
several  different  accident  M:enarios.  the 
risk  of  radioactivity  relea^elfrom 
containment  was  found  to  be 
insignificant. 

As  a  re.sult,  Illinois  Power  has 
concluded  that  the  proposed  changes 
will  continue  to  assure  that  the  drywell 
bypass  leakage  will  be  within  design 
limits  if  challenged  and  therefore,  will 
not  result  in  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  )ohnson  Street, 
Clinton.  Illinois  61727. 
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Attorney  for  licensee:  Leah  Manning 
Stetener.  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  500 
South  27th  Street.  De<;atiir,  Illinois 
62525. 

NRC  Project  Director:  Gail  H.  Marcus. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  requests: 
February  26.  1996  (AEP:NRC:107lU). 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  the  technical  specifications  (TS) 
to  increase  the  current  limit  on  nominal 
fuel  assembly  enrichment  for  new, 
VVestinghouse-fabricated,  fuel  stored  in 
the  new  fuel  storage  racks  from  4.55 
weight  percent  uranium-235  isotope  to 
4.95  weight  percent  uranium-235 
isotope  with  certain  provisions.  ALso, 
TS  5.6.2  would  be  reformatted  similar  to 
that  used  in  the  standard  TS  (NUREG- 

1431,  Rev.  1). 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50,91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92.  a  proposed 
amendment  will  not  involve  a 
significant  hazards  consideration  if  the 
proposed  amendment  does  not: 

(1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or 

(3)  involve  a  significant  reduction  in 
a  margin  of  safety. 

Criterion  1 

The  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  similar 
administrative  controls  to  those 
presently  used  to  identify  new  fuel 
storage  rack  inventory  and  compliance 
with  T/S  limits  will  Ix)  used.  There  are 
no  physical  changes  to  the  plant 
associated  with  this  T/S  change.  The 
(oiisequences  of  an  accident  previously 
evaluated  will  not  be  increased  because 
the  reactivity  of  the  fuel  stored  in  the 
new  fuel  storage  racks  under  the 
proposed  T/S  limits  will  be  no  greater 
than  the  reactivity  of  fuel  stored  in  the 
new  fuel  storage  racks  preseatly 
allowable  under  the  current  T/S  limits. 

Criterion  2 

The  proposed  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 


of  accident  from  any  accident 
previously  evaluated  because  the 
changes  will  involve  no  physical 
changes  to  the  plant  nor  any  changes  in 
plant  operations.  Furthermore,  the 
reactivity  of  the  fuel  stored  in  the  new 
fuel  storage  racks  under  the  proposed  T/ 
S  limits  will  be  no  greater  than  the 
reactivity  of  fuel  stored  in  the  new  fuel 
storage  rack  presently  allowable  under 
the  current  T/S  limits. 

Criterion  3 

The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  reactivity 
of  the  fuel  stored  in  the  new  fuel  storage 
racks  under  the  proposed  T/S  limits  will 
be  no  greater  than  the  reactivity  of  fuel 
stored  in  the  new  fuel  storage  racks 
presently  allowable  under  the  current  T/ 
S  limits. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  In  addition,  the  reformatting  of 
TS  5.6.2  is  a  purely  administratiave 
change  having  no  effect  on  the  physical 
plant  or  its  operation.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037. 

NBC  Project  Director:  Mark  Reinhart, 
Acting. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  amendment  requests: 
February  29.  1996  (AEP:NRC:1232). 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  technical  specifications  to 
reduc;e  the  boric  acid  concentration  in 
the  boric  acid  storage  system  from 
approximately  12  percent  to 
approximately  4  percent  by  weight. 
Related  changes  are  also  proposed  to 
increase  the  minimum  required  flow 
rate  in  action  statements  for  certain 
affected  TS  and  add  an  additional 
surveillance  requirement  for  this  flow 
rate,  and  decrease  the  minimum 
temperature  requirement  in  certain 
affected  TS  to  63  °F.  The  bases  section 
is  also  updated  to  reflect  these  proposed 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92.  a  proposed  change 
does  not  involve  a  significant  hazards 
consideration  if  the  change  does  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated, 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  and 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

Criterion  1 

Does  the  change  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

NO.  The  BAST  [boric  acid  storage 
tank]  water  volume  and  boron 
concentration  were  not  credited  in  any 
Chapter  14  safety  analysis.  Therefore,  no 
change  in  the  probabilities  of  the 
accident  analysis  will  result  from  the 
BAST  water  volume  and  boron 
concentration  change.  In  addition,  since 
the  BAST  water  volume  and  boron 
concentration  are  not  taken  into 
consideration  in  any  safety  analysis,  the 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR  (final  safety 
analysis  report)  are  not  increased.  The 
heat  tracing  system  is  currently  only 
necessary  to  prevent  precipitation  of 
existing  high  boric  acid  concentration  in 
the  plant  systems.  The  reduction  in 
boron  concentration  in  this  proposal 
eliminates  the  need  for  the  heat  tracing 
system.  The  existence  of  the  heat  tracing 
system  was  not  part  of  any  safety 
analysis  and  disabling  of  the  heat 
tracing  system  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 

Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated? 

NO.  Since  the  minimum  required 
water  flow  from  the  boric  acid  storage 
system  to  the  reactor  coolant  system  was 
increased  to  counteract  any  possible 
operational  transients,  as  shown  in 
Attachment  4  (of  the  application],  the 
change  in  BAST  water  volume  and 
boron  concentration  and  disabling  of  the 
heat  tracing  system  do  not  create  the 
possibility  of  an  accident  which  is 
different  from  any  already  evaluated  in 
the  FSAR.  No  new  or  different  failure 
modes  have  been  defined  for  any  system 
or  component  nor  has  any  new  limiting 
single  failure  been  identified. 
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Criterion  3 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

NO.  The  margin  of  safety 
requirements  are  not  affected  by  the 
removal  of  the  heat  tracing  system  and 
the  reduction  of  the  boric  acid 
concentration  in  the  boric  acid  storage 
system.  The  required  fiow  paths  and 
bora  ted  water  sources  are  unaffected  by 
this  proposal.  The  required  quantity  of 
borated  water  is  still  available  based 
Upon  the  performed  evaluation,  and 
appropriate  surveillance  requirements 
ensure  the  ability  to  deliver  this  borated 
water.  The  reduction  of  the  boric  acid 
concentration  in  the  BASTs  will  ensure 
that  the  boric  acid  remains  in  solution 
at  the  normal  room  temperature  in  the 
auxiliary  building.  With  the  above 
changes,  there  will  be  a  net 
improvement  in  system  reliability  and 
accordingly  the  proposed  changes  do 
not  affect  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW, 
Washington,  DC  20037. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  March 
13.  1996. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2 
to  revise  TS  4.0.5,  "Surveillance 
Requirements,"  to  delete  reference  to 
prior  NRC  approval  for  written  relief 
from  the  Inservice  Inspection  (ISI)  and 
Inservice  Testing  Program  (LST) 
requirements  and  to  add  ASME  Section 
XI  definition  of  "Biennially  or  every  2 
years — At  least  once  per  731  days"  in 
TS  4.0.5b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  implement  the 
NRC's  recommendation  contained  in 
NUREG-1482,  "Guidelines  for  Inservice 
Testing  Programs  at  Nuclear  Power 
Plants,"  endorsed  by  Generic  Letter 

89-04,  Supplement  1,  "Guidance  on 
Developing  Acceptable  Inservice 
Testing  Programs."  The  changes  are 
consistent  with  10  CFR  50.55a,  "Codes 
and  Standards,"  which  does  not 
prohibit  the  implementation  of  relief 
from  ASME  Section  XI  requirements 
prior  to  specific  written  approval  when 
those  changes  are  found  acceptable  by 
change  process  specified  in  10  CFR 
50.59,  "Changes,  Tests  and 
Experiments."  The  proposed  changes 
are  administrative  in  nature  and  do  not 
involve  any  modifications  to  any  plant 
equipment  or  affect  plant  operation. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  are 
administrative  in  nature,  do  not  involve 
any  physical  alterations  to  any  plant 
equipment,  and  cause  no  change  in  the 
method  by  which  any  safety-related 
system  performs  its  function. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  alter  the 
basic  regulatory  requirements  and  do 
not  affect  any  safety  analyses. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
.standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Poly-technic  State 
University,  Robert  E.  Kennedy  Librar>', 
Government  Documents  and  Maps 
Dep.irtment,  San  Luis  Obispo,  California 
93407. 


Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Project  Director:  William  H. 
Bateman. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  request:  April  3. 
1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant.  Unit  Nos.  1  and  2 
to  revise  Technical  S[)ecifications  3/ 
4.7.5.  "Control  Room  Ventilation 
System."  3/4.7.6.  "Auxiliary  Building 
Safeguards  Air  Filtration  System."  and 
3/4.9.12.  "Fuel  Handling  Building 
Ventilation  System."  to  clarify  the 
testing  methodology  utilized  by  PG&E  to 
determine  the  operability  of  the 
charcoal  and  high-efficiency  particulate 
air  (HEPA)  filters  in  the  engineering 
safeguards  features  (ESF)  air  handling 
units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  charcoal  testing  protocol  changes 
will  not  affect  system  operation  or 
performance,  nor  do  they  affect  the 
probability  of  any  event  initiators.  These 
changes  do  not  affect  any  engineered 
safety  features  actuation  setpoints  or 
accident  mitigation  capabilities.  The 
new  charcoal  adsorber  sample 
laboratory  testing  protocol  more 
accurately  demonstrates  the  required 
performance  of  the  adsorbers  in  the 
control  room  ventilation  system  and 
auxiliary  building  safeguards  air 
filtration  system  following  a  design 
basis  loss  of  coolant  accident  or  in  the 
fuel  handling  building  ventilation 
system  following  a  fuel  handling 
accident  outside  contair.ment.  The 
decontamination  efficiencies  used  in  the 
offsite  and  control  room  dose  analyses 
are  not  affected  by  these  changes. 
Therefore,  offsite  and  control  room  dose 
analyses  are  not  affected  by  this  change, 
and  all  offsite  and  conlru!  room  doses 
will  remain  within  the  lir.iits  of  10  CFR 
100  and  10  CFR  50.  Appendix  A, 
General  Design  Criterion  (GDC)  19. 
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The  requirements  of  ANSI  N510-1980 
encompass  the  requirements  of  ANSI 
N51()-1975.  which  is  referenced  in 
Regulatory  Guide  (RG)  1.52.  as  it  applies 
to  testing  at  Diablo  Canyon  Power  Plant 
(DCPP).  Consequently,  revising  the 
Technical  Specifications  (TS)  to 
reference  ANSI  N510-1980  will  have  no 
effect  on  filter  testing. 

The  proposed  changes  are  consistent 
with  the  new  Standard  Technical 
Specifiriitions  (NUREG-1431.  Rev.  1). 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  changes  to  tne  charcoal  sample 
testing  protocol  will  not  affect  the 
method  of  operation  of  the  system.  The 
proposed  changes  only  affect  the  testing 
parameters  for  the  charcoal  samples.  No 
new  or  different  accident  scenarios, 
transient  precursors,  failure 
mechanisms,  or  limiting  single  failures 
will  be  introduced  as  a  result  of  these 
changes. 

The  requirements  of  ANSI  N510-1980 
encompass  the  requirements  of  ANSI 
N5 10-1975,  which  is  referenced  in  RG 
1.52,  as  it  applies  to  testing  at  DCPP. 
Consequently,  revising  the  TSs  to 
reference  ANSI  N510-1980  will  have  no 
effect  on  fdter  testing. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  in  charcoal  sample 
testing  protocol  will  not  affuct  system 
performance  or  operation.  The 
decontnmination  efficiencies  used  in  the 
offsite  and  control  room  dose  analyses 
are  not  affected  by  these  changes. 
Therefore,  offsite  and  control  room  dose 
analyses  are  not  affected  by  this  change, 
and  all  offsite  and  control  room  doses 
will  remain  within  the  limits  of  10  C.FK 
100  and  10  CFR  50.  Appendix  A,  GIX: 
19. 

The  requirements  of  ANSI  N510-1980 
encompass  the  requirements  of  ANSI 
N510-1975.  which  is  referenced  in  RG 
1.52.  as  it  applies  to  testing  at  DCPP. 
Con.sequently,  revising  the  TSs  to 
reference  ANSI  N510-1980  will  have  no 
effect  on  filter  testing. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  .safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner.  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442.  San 
Francisco.  California  94120. 

NRC  Project  Director:  William  H. 
Bateman. 

Pacific  Gas  and  Electric  Company. 
Docket  No.  50-133.  Humboldt  Bay 
Power  Plant,  Unit  3.  Humboldt  County, 
California 
Dote  of  amendment  request:  March 

13,  1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Humboldt  Bay  Power  Plant  (HBPP). 
Unit  3,  Technical  Specifications  (TS)  by 
incorporating  position  changes  to  reflect 
a  proposed  plant  staff  reorganization. 
The  TS  changes  proposed  are  as  follows: 

(1)  TS  Section  V1LC.2.C  and 
VII.D.l.b — change  the  position  title  from 
"Power  Plant  Engineer"  to  "Senior 
Power  Production  Engineer." 

(2)  TS  Section  VII.C.2.d--change  the 
position  title  from  "Senior  Chemical 
and  Radiological  Engineer"  to  "Senior 
Radiation  Protection  Engineer." 

(3)  TS  Section  VII.C.2.e  and 
VII.D.l.b — change  the  position  title  from 
"Maintenance  Planner"  to  "Supervisor 
of  Maintenance." 

(4)  TS  Section  Vn.C.2.g  and 
VII.D.l.b — add  the  position  of 
"Assistant  Plant  Manager/Power  Plant 
Engineer." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  administrative  and 
organizational  changes  provide  editorial 
corrections  and  reflect  the  proposed 
HBPP  and  current  NRC  organizations. 
These  changes  do  not  affect  the 
operating  methodology  of  HBPP,  and 
they  are  not  related  to  the  probability  or 
fionsequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  revisions  to  the  HBPP 
TS  are  organizational  and 
administrative  in  nature,  and  do  not 
change  the  method  by  which  any  safety- 
related  system  performs  its  function. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  of 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  changes  have  no  effect 
on  the  current  operating  methodologies 
or  actions  that  govern  plant 
performance.  In  addition,  the  proposed 
changes  do  not  afTect  the  margin  of 
safety  associated  with  parameters  for 
any  accident  analysis. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Humboldt  County  Library, 
1313  3rd  Street,  Eureka,  California 
95501. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esquire,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Project  Director:  Seymour  H. 
Weiss. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant.  Unit  1, 
Callaway  County.  Missouri 

Date  of  application  request:  February 
9,  1996,  as  superseded  by  letter  dated 
March  22,  1996. 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  (TS)  Definition  1.7,  TS  3/ 
4.6,  TS  6.8.  and  their  associated  bases  to 
directly  reference  Regulatory  Guide 
1.163  as  required  by  10  CFR  50, 
Appendix  J.  Option  B.  for  the  Type  A 
containment  integrated  leak  rate  tests 
(ILRTs)  and  the  Type  B  and  C  local  leak 
rate  tests  (LLRTs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  TS  1.7e, 
4.6.1.1,  3/4.6.1.3,  Bases  3/4.6.1.1  and 
the  program  addition  to  TS  6.8.4g  have 
no  effect  on  plant  operation.  The 
proposed  changes  only  provide 
mechanisms  within  TS  for 
implementing  a  performance-based 
methodology  for  determining  the 
frequency  of  leak  rate  testing,  as  allowed 
by  the  NRC.  The  test  type,  method,  and 
acceptance  criteria  will  not  be  changed. 
Containment  leakage  will  continue  to  be 
maintained  within  the  required  limits. 
Based  on  industry  and  NRC  evaluations 
performed  in  support  of  developing 
Option  B,  these  changes  potentially 
result  in  a  minor  increase  in  the 
consequences  of  an  accident  previously 
evaluated  due  to  the  increased  testing 
intervals.  However,  the  proposed 
"changes  do  not  result  in  an  increase  in 
the  core  damage  frequency  since  the 
containment  system  is  used  for 
mitigation  purposes  only. 

Directly  referencing  the  Containment 
Leakage  Rate  Testing  Program  for 
Containment  ILRT  and  LLRT 
requirements  does  not  involve  any 
modification  to  plant  equipment  or 
affect  the  operation  or  design  basis  of 
the  containment.  Leakage  rate  testing  is 
not  a  precursor  to  or  an  initiating  event 
for  any  accident. 

Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  docs  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  only  allow  for 
implementation  of  10  CFR  50,  Appendix 
J,  Option  B  and  do  not  involve  any 
modifications  to  any  plant  equipment  or 
affect  the  operation  or  design  basis  of 
the  containment.  The  proposed  changes 
do  not  affect  the  respon.se  of  the 
containment  during  a  design  basis 
accident. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  affect  or 
change  a  safety  limit,  any  limiting 
condition  for  operation  or  affect  plant 
operations.  The  changes  only 
implement  thd  Appendix  J,  Option  B 
test  frequencies  that  have  been 
determined  by  NRC  aot  to  involve  a 
safety  concern.  The  testing  methods, 
acceptance  criteria  and  bases  are  not 
changed  ai  d  still  provide  assurance  that 


the  containment  will  provide  its 
intended  function. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  CaUaway  County  Public 
Library,  710  Court  Street.  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C.  20037 

NRC  Project  Director:  William  H. 
Bateman. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  March 
21, 1996. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  (TS)  for  the  North  Anna 
Power  Station.  Units  1&2  (NA-1&2) 
would  clarify  the  requirements  for 
testing  charcoal  adsorbent  in  the  Waste 
Gas  Charcoal  Filter  System,  the  Control 
Room  Emergency  Habitability  System, 
and  tlie  Safeguards  Area  Ventilation 
Sy.sfem  No  change  in  the  testing  is 
being  proposed,  only  clarification  of  the 
description  of  the  required  testing  in  TS 
3/4.6.4.3.  3/4.7  7.1,  and  3/4.7.8.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
i.ssue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  Technical 
Specifications  changes  will  revise 
Surveillance  Requirements  for  the 
charcoal  adsorbent  in  the  Waste  Gas 
Charcoal  Filter  System  (TS  3/4.6.3.), 
Control  Room  Emergency  Habitability 
System  (TS  3/4.7.7.2),  and  the 
Safeguards  Area  Ventilation  System  (TS 
3/4.7.8.1)  to  reflect  the  current  testing 
methodology  for  new  and  used  carbon 
adsorbent.  These  proposed  changes 
specify  ASTM  D  3803-1979  as  the 
laboratory  testing  standard  for  both  new 
and  used  charcoal  adsorbent  for  the 
ventilation  system  identified  above. 

Virv^inia  Electric  and  Power  has 
evaluated  the  proposed  Technical 
Specification  changes  to  the  North  Ani's 
Units  1  and  2  Technical  Specificntions 
against  the  Significant  Hazards  Criteria 
of  10  CFR  50.92  .ind  determined  that  the 


changes  do  not  involve  any  significant 
hazard  for  the  following  reasons: 

1.  The  probability  or  consequences  of 
an  accident  previously  evaluated  is  not 
significantly  increased. 

The  proposed  changes  are 
administrative  in  nature  in  that  the 
changes  only  explicitly  specify  the 
current  testing  methodology  for  charcoal 
adsorbent.  The  proposed  changes  will 
not  affect  system  operation  or 
performance,  nor  do  they  affect  the 
probability  of  any  event  initiators.  These 
changes  do  not  affect  any  Engineered 
Safety  Features  actuation  setpoints  oi 
accident  mitigation  capabilities. 
Therefore,  the  proposed  changes  will 
not  significantly  increase  the 
consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the 
UFSAR. 

2.  The  possibility  of  an  accident  or  a 
malfunction  of  a  different  type  than  any 
previously  evaluated  is  not  created. 

The  proposed  changes  only  clarify  the 
requirements  for  charcoal  testing  and 
will  not  affect  the  method  of  operation 
of  the  ventilation  systems.  Furthermore, 
the  proposed  changes  are  only  intended 
to  clarify  the  existing  requirements  to 
explicitly  specify  the  current  test 
methodology.  No  new  or  different 
accident  scenarios,  transient  precursors, 
failure  mechanisms,  or  limiting  singie 
failures  will  be  introduced  as  a  result  of 
these  changes.  Therefore,  the  possibility 
of  a  new  or  different  kind  of  accident 
other  than  those  already  evaluated  wUl 
not  be  created  by  this  change. 

3.  The  margin  of  safety  has  not  been 
significantly  reduced. 

The  proposed  changes  which 
represent  the  current  laboratory  testing 
methodology  for  charcoal  adsorbei 
samples,  demon.strates  the  required 
performance  of  the  ad.sorbent  following 
a  design  basis  LOC.'^  or  FutI  Handling 
Accident.  Changing  the  Technical 
Spe<:irication  to  clarify  the  methodology 
for  charcoal  sample  testing  will  n<;t 
affect  system  performance  or  operation. 

Therefore,  tnese  rhanfjes  will  no', 
result  in  a  significant  reduction  in  any 
margin  of  safety 

Based  on  the  dbove  discussions,  it  has 
been  determined  that  '.he  requested 
Technical  Specihi^awon  changes  do  not 
involve  a  signifu.ani  im  reasc  in  Itie 
probability  or  consequences  of  an 
accident  or  otner  adverse  condition  over 
previous  evaluations:  or  create  the 
possibility  of  a  r.tn.  or  different  kind  of 
accident  or  condition  over  previous 
evaluation;  or  involve  a  significant 
reduction  in  a  margin  of  safety 
Therefore,  the  requested  licen.se 
amendment  dot.'S  not  involve  n 
significant  hazards  consideration 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
con.sideration. 

Local  Public  Document  Room 
location:The  Alderman  Library.  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville.  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
Riverfront  Plaza,  East  Tower.  951  E. 
Byrd  Street,  Richmond.  Virginia  23219 

NRC  Project  Director:  Eugene  V. 
Imbro. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  becau.se  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  becau.se  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Florida  Power  Corporation,  et  ai. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant.  Unit  Nn.  3. 
Citrus  County.  Florida 

Date  of  amendment  request:  March 
21.  1996. 

Brii'f  de-icriptinii  of  nniendments:  The 
anuMidments  provide  changes  to 
Technuujl  SpecifU.alions  ( TS)  for  CK3 
relating  to  the  Once  Through  Steam 
Generator's  (OTSCi  s)  tul)«  inspection 
acceptance  criteria,  and  repair  limit  for 
removing  steam  generator  tubes  from 
service.  The  proposed  IS  change  would 
be  applicable  for  one  cycle  duration, 
and  only  to  Iiiter-(iranular-.\ttack  (KiA) 
degradation  mechanism  in  a  limited 
region  of  the  OTSG. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  Marc;h  28. 
199f)  (61  FR  13888) 

Expiration  dale  of  individual  notice: 
April  29,  1996. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 


W.  Crystal  Street.  Crystal  River,  Florida 
32629. 

Houston  Lighting  6-  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  30, 
1995,  as  supplemented  by  letter  dated 
February  8, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
incjease  the  spent  fuel  pool  heat  load 
licensing  basis  to  provide  greater 
Flexibility  for  normal  refueling  practices. 

Date  of  individual  notice  in  the 
Federal  Register:  April  3, 1996  (61  FR 
14832) 

Expiration  date  of  individual  notice: 
May  3,  1996. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  /.  M.  Hodges  Learning  Center, 
911  Baling  Highway,  Wharton,  TX 
77488. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 


For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Pubhc  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
December  20, 1995. 

Brief  description  of  amendments:. 
These  amendments  change  the 
instrument  setpoint  for  the  reactor  trip 
and  main  steam  isolation  signal 
actuation  on  low  steam  generator 
'  pressure  from  greater  than  or  equal  to 
919  psia  with  an  allowable  value  of  911 
psia  to  895  psia  with  an  allowable  value 
of  greater  than  or  equal  to  890  psia. 

Date  of  issuance:  April  5, 1996. 

Effective  date:  April  5,  1996,  to  be 
implemented  within  45  days  of 
issuance. 

Amendment  Nos.:  Unit  1-105;  Unit 
2-97;  Unit  3-77. 

Facility  Operating  License  Nos.  NPF- 
41,NPF-51,andNPF-74:The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  28, 1996  (61  FR 
7544)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  5. 1996. 

No  significant  hazards  consideration 

comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue.  Phoenix,  Arizona 
85004. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
November  1.  1995  as  supplemented  on 
December  1,  1995. 

Brief  description  of  amendments:  The 
ametiSfments  reflect  the  new  plant 
electrical  distribution  configuration, 
surveillance  and  limiting  condition  for 
operation  of  the  new  safety-related  (SR) 
emergency  diesel  generator  (EDG).  the 
increased  electrical  capacities  for  the 
two  of  the  three  existing  SR  EDGs,  the 
increased  EDG  fuel  oil  storage  capacity, 
and  the  fire  protection  system  for  the 


new  EDG  building.  The  remaining 
existing  SR  EDG  will  be  upgraded 
during  the  Unit  No.  2  refueling  outage 
scheduled  for  the  spring  of  1997. 

Dafeo/yssuance;  April  2,  1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  214  and  191. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
'Register:  January  3, 1996  (61  FR  175) 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  2,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
December  6, 1995,  as  supplemented 
February  27. 1996.  and  March  28,  1996. 

Brief  description  of  amendments:  The 
amendments  modify  the  technical 
specifications  to  replace  the  existing 
scheduling  requirements  for  overall 
integrated  and  local  containment 
leakage  rate  testing  with  a  requirement 
to  perform  the  testing  in  accordance 
with  10  CFR  Part  50,  Appendix  J, 
Option  B.  Option  B  allows  test 
scheduling  to  be  adjusted  based  on  past 
performance. 

Date  of  issuance:  April  4,  1996. 

Effective  date:  April  4,  1996. 

Amendment  Nos.:  81.  81.  73.  and  73. 

Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register-  February  28,  1996  (61  FR 
7547)  The  February  27. 1996,  and  March 
28,  1996,  supplements  modified  the 
Technical  Specification  pages  to  be 
more  consistent  with  the  published 
guidance,  were  within  this  scope  of  the 
initial  notice,  and  did  not  affect  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  4. 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 


Library  District,  109  N.  Franklin.  P.O. 
Box  434,  Byron.  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
October  3, 1995,  as  supplemented  on 
February  21,  1996,  and  April  2,  1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  to  implement  ten  of 
the  line-item  TS  improvements 
recommended  in  Generic  Letter  (GL) 
93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation,"  dated 
September  27.  1993.  The  amendments 
also  include  editorial  changes  on  the 
affected  TS  pages. 

Date  of  issuance:  April  10.  1996. 

Effective  date:  April  10, 1996. 

Amendment  Nos.:  82,  82  and  74,  74. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  27,  1995  (60  FR 
58397).  The  February  21. 1996.  and 
April  2, 1996,  submittals  did  not  change 
the  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  10, 1996. 

No  significant  hazards  consideration 
Comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron.  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
May  17, 1995.  as  supplemented  by 
letters  dated  January  17,  March  8.  March 
18,  April  4  and  April  9, 1996. 

Brief  description  of  amendments:  The 
amendments  revised  the  Facility 
Operating  Licenses  and  the  technical 


specifications  to  permit  the  btean. 
generator  tubes  to  be  repaired  using  the 
tungsten  inert  gas  welded  sleeve  process 
developed  by  ABB-Combustion 
Engineering  and  remove  references  to 
the  kinetically  welded  sleeving  process. 

Da/eo/i'ssuonce;  April  12.  1996. 

Effective  date:  April  12,  1996. 

Amendment  Nos.:  83.  83,  75.  and  75. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  licenses  and  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  5,  1995  (60  FR  35064)  The 
additional  submittals  provided 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  12.  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District.  109  N.  Franklin.  P.O. 
Box  434,  Byron.  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street. 
Wibnington.  Illinois  60481. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station.  Units  2 
and  3,  Grundy  County.  Illinois 

Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
September  1,  1995.  for  Dresden  and 
September  20. 1995.  for  Quad  Cities. 

Brief  description  of  amendments:  This 
application  upgrades  the  current  custom 
Technical  Specifications  (TS)  for 
Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications 
contained  in  NUREG-0123.  "Standard 
Technical  Specification  General  Electric 
Plants  BWRy4."  This  application 
upgrades  only  Section  6.0. 
"Administrative  Controls." 

Date  of  issuance:  April  2,  1996. 

Effective  date:  Immediately,  (o  be 
implemented  no  later  than  June  30. 
1996. 

Amendment  Nos.:  149.  143,  170.  and 
166. 

Facility  Operating  License  Nos.  DPR- 
19.  DPR-25,  DPR-29  and  DPR-30:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  20.  1995  (60  FR 
48728)  for  Dresden  and  October  5,  1995 
(60  FR  52226)  for  Quad  Cities.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  2.  1996. 
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No  !iij»niru.ant  hazards  consideration 
comments  received;  No. 

Uycal  Public  Dnciiiiwnt  Unom 
location,  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street.  Morris,  Illinois  60450;  for  Quad 
Cities.  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixon,  Illinois 
61021. 

Comwonwfolth  Edison  Company. 
Docket  Nos.  50-373  and  5l)-374.  IxiSalle 
County  Station.  Units  1  and  2.  LnSalle 
County,  Illinois 

Date  of  application  for  amendments: 
January  18,  1996,  as  supplemented  on 
March  1.  March  22,  Mart:h  26,  and  April 
3,  1996. 

Brief  description  of  amendments:  The 
amendments  change  the  setpoints  for 
the  automatic  primary  containment 
isolation  signal  upon  detection  of  a  high 
main  steamline  tunnel  differential 
temperature  and  delete  the  automatic 
isolation  function  upon  detection  of  a 
high  main  steamline  funnel 
temperature.  Additionally,  the 
amendments  provide  a  12  hour  allowed 
outage  time  for  the  Main  Steam  Line 
Tunnel  Differential  Temperature— High 
isolation  signal  upon  loss  of  the  Reactor 
Building  Ventilation  System. 
Date  of  issuance:  Apn\  4,  1996. 
Effective  date:  Immediately,  to  be 
implemented  prior  to  restart  from 
refueling  outage  L1R07  (Unit  I)  and 
L2R07  (Unit  2). 
Amendment  Nos.:  Ill  and  96. 
Facility  Operating  Ucense  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initml  notice  in  Federal 
Register:  February  27.  1996  (61  FR 
7281).  The  March  1,  March  22,  March 
26  and  April  3.  1996.  submittals 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Conmiission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  4.  1996. 

No  significant  haziirds  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library. 
Illinois  Valley  Comnuinity  College. 
Oglesby,  Illinois  61348. 

Commonwealth  Edison  Company, 
Docket  Nos.  ^0-373  and  50-374.  LaSalle 
County  Station.  Units  1  and  2,  IjiSalle 
County.  Illinois 

Date  of  application  for  amendments: 
August  25,  1995  as  supplemented  on 
December  15.  1995,  February  5. 
February  9,  February  28,  March  4, 
March  28  and  April  3,  1996. 


Brief  description  of  amendments: 
These  amendments  revise  the  LaSalle 
Facility  Operating  Licenses  and 
Technical  Specifications  (TSs)  to  reflect 
the  deletion  of  the  leakage  control 
system  (LCS)  presently  installed  to 
control  and  contain  the  leakage  past  the 
main  steamline  isolation  valves  (MSIVs) 
on  each  of  the  four  main  steamlines. 
The  TSs  are  also  revised  to  raise  the 
allowable  leakage  rates  from  25  standard 
cubic  feet  per  hour  (scfh)  for  each  set  of 
MSIVs  and  a  total  of  100  scfh  from  all 
four  main  steamlines  to  values  of  100 
scfh  per  steamline  and  400  scfh  for  all 
four  steamlines. 

Date  of  issuance:  April  5.  1996. 

Effective  date:  Immediately,  to  be 
implemented  by  startup  from  refueling 
outage  L1R07  (Unit  1)  and  L2R07  (Unit 

2)- 
Amendment  Nos.:  112  and  97. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  licenses  and  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  25',  1995  (60  FR 
54717).  The  December  |5,  1995. 
February  5.  February  9,  February  28. 
March  4.  March  28  and  April  3, 1996, 
submittals  provided  additional 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  5.  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College. 
Oglesby.  Illinois  61348. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
June  16.  1994,  as  supplemented 
February  6,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  License  Condition 
2.K  and  relocates  the  Indian  Point 
Nuclear  Generating  Unit  No.  2  (IP2)  fire 
protection  requirements  from  the  IP2 
Technical  Specifications  to  the  IP2  fire 
protection  program  plan  in  accordance 
with  the  guidance  provided  in  Generic 
Letter  (GL)  86-10,  "Implementation  of 
Fire  Protection  Requirements,"  April  24, 
1986,  and  GL  88-12,  "Removal  of  Fire 
Protection  Requirements  from  Technical 
Specifications."  August  2,  1988. 

Date  of  issuance:  March  26.  1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  9 
months. 


Amendment  No.:  186. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications  and  the  Facility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  August  17.  1994  (59  FR  42335) 
The  February  6.  1995,  submittal 
provided  clarifying  information  and  did 
not  expand  the  scope  of  the  original 
application,  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the   • 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  26.  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Marline  Avenue,  White  Plains,  New 
York  10610. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  ^4ichigan 

Date  of  application  for  amendment: 
October  17, 1995. 

Brief  description  of  amendment:  This 
amendment  revises  the  Palisades 
Facility  Operating  License  to  reference 
10  CFR  Part  40,  allow  the  use  of  source 
materials  as  reactor  fuel,  delete 
references  to  specific  amendments  and 
specific  revisions  in  the  listed  titles  of 
the  Physical  Security  Plan,  Suitability 
Training  and  Qualification  Plan,  and  the 
Safeguards  Contingency  Plan  and  make 
minor  editorial  changes  to  the  license. 
In  addition,  the  Technical 
Specifications  (TS)  are  modified  as 
follows:  (1)  TS  3.1.2  is  modified  to 
change  the  pressurizer  cooldown  limit 
from  lOO'F  to  200''F/hour;  (2)  the  shield 
cooling  system  requirements  are 
relocated  to  the  Final  Safety  Analysis 
Report;  (3)  several  minor  editorial 
changes  and  corrections  are  made, 
including  corrections  requested  in  the 
licensee's  letter  of  March  24.  1995;  and 
(4)  several  TS  bases  pages  have  been 
revised.  The  portion  of  the  amendment 
request  deleting  license  paragraph  2.F 
on  reporting  requirements  was  denied. 

Date  of  issuance:  April  5,  1996. 

Effective  date:  April  5,  1996. 

Amendment  No.:  171. 

Facility  Operating  License  No.  DPR- 
20:  Amendment  revised  the  Facility 
Operating  License  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  27, 1995  (60  FR 
58399). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  5. 1996. 
and  an  Environmental  Assessment 
dated  March  11,  1996  (61  FR  10811). 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423. 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50-334.  Beaver  Valley  Power 
Station,  Unit  No.  1,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
December  7, 1995,  as  supplemented 
January  4,  March  1.  March  5,  March  7, 
March  11,  March  27,  and  March  29, 
1996. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specifications  3/4.4.5  and  3/4.4.6.2  and 
their  Bases  to  maintain  voltage-based 
steam  generator  tube  repair  criteria  for 
the  tube  support  plate  elevations  for 
future  cycles  of  operation.  The 
amendment  replaces  a  1.0  volt  repair 
limit  which  had  been  approved  on  an 
interim  basis  by  License  Amendment 
No.  184  (issued  February  3,  1995)  with 
a  2.0  volt  repair  limit.  The  amendment 
also  includes  additional  changes  to 
refiect  the  guidance  provided  in  NRC 
Generic  Letter  95-05,  "Voltage-Based 
Repair  Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking." 

Dote  o//ssuance:  April  1,  1996. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No:  198. 

Facility  Operating  License  No.  DPR- 
66:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  3,  1996  (61  FR  178) 
The  January  4,  March  1,  March  5,  March 
7,  March  11,  March  27.  and  March  29, 
1996,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  amendment  request  beyond  the 
scope  of  the  January  3,  1996  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  1,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa,  PA 
15001. 

Illinois  Power  Company  and  Soytand 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
December  14,  1995. 

Brief  description  of  amendment:  The 
amendment  consists  of  several  changes 


to  the  instrumentation  sections  of  the 
Clinton  Power  Station  Technical 
Specifications.  These  changes  were 
required  due  to  engineering  reanaiyses 
or  plant  modifications.  The  affected 
instrumentation  includes:  (1)  steam  line 
flow  high  channels  for  the  reactor  core 
isolation  cooling  (RCIC)  system,  (2) 
ambient  temperature  chaimels  in  the 
residual  heat  removal  (RHR)  system  heat 
exchanger  rooms,  (3)  reactor  vessel 
pressure  channels  that  provide  a 
permissive  for  operation  of  the 
shutdown  cooling  mode  of  the  RHR 
system,  and  (4)  RCIC  storage  tank  water 
level  instrument  chaiinels. 

Date  of  issuance:  April  10,  1996. 

Effective  date:  April  10, 1996. 

Amendment  No.:  104. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22, 1996  (61  FR  1631) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  10,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

No  significant  hazards  consideration 
comments  received:  No. 

Northern  States  Power  Company. 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  application  for  amendment: 
August  15,  1995,  as  supplemented 
November  14,  and  December  20, 1995. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Monticello 
Technical  Specifications  (TS)  to:  (1) 
revise  the  main  steam  line  isolation 
valve  leak  rate  test  acceptance  criterion 
to  be  based  upon  the  combined 
maximum  flow  path  leakage  for  all  four 
main  steam  lines  of  46  standard  cubic 
feet  per  hour  (scfh)  in  lieu  of  the  current 
hmit  of  11.5  scfh  per  valve;  (2)  revise 
the  operability  test  interval  for  the 
drywell  spray  header  and  nozzles  from 
5  years  to  10  years;  and  (3)  revise  TS  3/ 
4. 7. a. 2,  Primary  Containment  Integrity, 
to  remove  information  specific  to  the 
primary  containment  leakage  rate 
testing  program  and  adopt  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Option  B,  for  Type  A 
testing,  while  remaining  under 
Appendix  J,  Option  A,  for  Type  B  and 
C  testing. 

Date  of  issuance:  April  3.  1996. 

Effective  date:  April  3,  1996. 

Amendment  No.:  95. 


Facility  Operating  License  Nn.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22, 1996  (61  FR  1632) 
The  December  20,  1995,  letter  provided 
clarifying  information  that  was  within 
the  scope  of  the  initial  notice  and  did 
not  change  the  staffs  initial  proposed 
no  significant  hazards  considerations 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  3,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Northern  States  Power  Company, 
Docket  No.  50-26p,  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  application  for  amendment: 
March  1, 1996  (supCTsedes  December 
11,  1995,  application). 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  Section  4.7.  Surveillance 
Requirements  for  Primary  Containment 
Automatic  Isolation  Valves,  by  revismg 
Surveillance  Requirement  4.7.D.4  to 
require  that  the  seat  seals  of  the  drywell 
and  suppression  chamber  purge  and 
vent  valves  be  replaced  every  six 
operating  cycles. 

Date  of  issuance  April  9.  1996. 

Effective  date:  April  9,  1996. 

Amendment  No.:  96. 

Facility  Operating  License  No  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  8.  1996  (61  FR  9504) 
The  Commission's  related  evaluation  of 
tlie  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  9.  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Librarv. 
Technology  and  Science  Department, 
300  Nicollet  Mali.  Minneapolis. 
Minnesota  55401. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomvry  County.  Pennfyivnnia 

Date  of  application  for  amendments: 
December  22.  1995. 

Brief  description  of  amendments:  The 
amendments  i  hange  Tcchniral 
Specification  3.6.1.8.    nrywel!  and 
Suppression  Chamber  Pur^e  System." 
increasing  the  drywell  and  suppression 
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c  iiamber  purge  system  operating  time 
limit  from  90  hours  each  365  days  to 
180  hours  each  365  days. 

Date  of  issuance:  March  29.  1996. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendment  Nos.:  115  and  77. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  theTe<:hnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  28.  1996  (61  FR 
7555). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  29.  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fottstown  Public  Library.  500 
High  Street.  Fottstown,  Pennsylvania 
19464. 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244.  R.  §.  Ginna  Nuclear 
Power  Plant.  Wayne  County.  New  York. 

Date  of  application  for  amendment: 
February  9,  1996.  as  supplemented 

March  20.  1996. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  (TSs)  to  use  an 
installed  retractable  overhead  door 
assembly  and  change  TS  3.9.3  to  satisfy 
closure  requirements  for  the 
containment  equipment  hatch  during 
core  alterations  or  fuel  movement  in  the 
containment  building.  The  retractable 
door  is  to  be  used  as  a  functionally 
equivalent  closure  plate  currently 
required  by  TS  3.9.3. 

Date  of  issuance:  ApTi\  1,  1996. 

Effective  date:  April  1.  1996. 

Amendment  No.:  62. 

Facility  Operating  IJcense  No.  DPR- 
18:  Amendment  revised  the  Technical 
Spei;ifications. 

Date  of  initial  notice  in  Federal 
Register:  February  28,  1996  (61  FR 
7557).  The  Conuuission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  1,  1996. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Ro<;hester,  New  York 
14610. 

South  Carolina  Electric  6-  Gas  Company, 
South  Carolina  Public  Ser\'icp 
Authority.  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station.  Unit  No.  1, 
Fairfield  County.  South  Carolina 

Date  of  application  for  omendment: 
August  18,  1995,  as  supplemented  on 
November  1,  1995,  February  14,  March 
14  (there  are  two  supplemental  letters 
with  this  date),  and  March  25,  1996. 


Brief  description  of  amendment:  The 
amendment  revises  the  Operating 
License  (OL)  to  increase  the  authorized 
core  power  level  from  2775  Megawatts 
thermal  (MWt)  to  2900  MWt.  The 
amendment  also  approves  changes  to 
the  technical  specifications  (TS)  to 
implement  uprated  power  operation. 

Date  of  issuance:  April  12,  1996. 

Effective  date:  April  12.  1996. 

Amendment  No.:  133. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  OL  and  TS. 

Date  of  initial  notice  in  Federal 
Register:  December  6.  1995  (60  FR 
62495).  The  original  Federal  Register 
notice  included  information  from  the 
licensee's  November  1, 1995 
supplemental  letter.  The  February  14, 
March  14.  and  March  25. 1996 
supplemental  letters  provided 
clarification  and  amplification  of  the 
analysis  in  the  November  1.  1995  letter 
and  were  not  outside  the  scope  of  the 
initial  Federal  Register  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  an 
Environmental  Assessment  dated  April 
12,  1996  and  in  a  Safety  Evaluation 
dated  April  12. 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library,  300 
Washington  Street.  Winnsboro,  SC 
29180. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station. 
Unit  Nos.  2  and  3,  San  Diego  County. 
California 

Date  of  application  for  amendments: 
December  30,  1992.  as  supplemented  by 
letters  dated  September  7,  1993.  August 
17.  1994,  and  March  7,  1996. 

Brief  description  of  amendments: 
These  amendments  add  a  new  technical 
specification  (TS)  3/4.7.3.1. 
"Component  Cooling  Water  (CCW) 
Safety  Related  Makeup  System."  and  its 
asisociated  Bases.  The  new  TS  will 
Qrtsure  that  sufficient  CCW  capacity  is 
available  for  continued  operation  of 
safety-related  equipment  during  normal 
conditions  and  design-basis  events. 

Date  of  issuance:  Aaril  11.  1996. 

Effective  date:  April  11,  1996. 

Amendment  Nos.:  Unit  2-129;  Unit 
3-118. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  3.  1993  (58  FR  12268). 
The  September  7,  1993.  August  17, 
1994.  and  March  7,  1996.  letters 
provided  additional  clarifying 
information  and  did  not  change  the 


initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  11. 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California.  P.  O.  Box  19557.  Irvine, 
California  92713. 

Tennessee  Valley  Authority,  Docket  No. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  2, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
December  12. 1995.  and  supplemented 
March  4, 1996  (TS  95-23). 

Brief  description  of  amendment:  The 
amendment  revises  the  TS  surveillance 
requirements  and  bases  to  incorporate 
alternate  S/G  tube  plugging  criteria  at 
tube  support  plate  (TSP)  intersections. 
The  approach  taken  is  based  on 
guidance  given  in  Generic  Letter  (GL) 
95-05.  "Voltage-Based  Repair  Criteria 
for  Westinghouse  Steam  Generator 
Tubes  Affected  by  Outside  Diameter 
Stress  Corrosion  Cracking."  The 
amendment  is  applicable  for  Cycle  8 
operation  only. 

Date  of  issuance:  \DTil  3,  1996. 

Effective  date:  April  3.  1996. 

Amendment  No.:  211. 

Facility  Operating  License  Nos.  DPR- 
77:  Amendment  revises  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  3.  1996  (61  FR  183) 
The  March  6,  1996  supplemental  letter 
provided  clarifying  information  which 
did  not  change  the  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3, 1996.    r 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga, 
Tennessee  37402 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company. 
Docket  No.  50-440.  Perry  Nuclear  Power 
Plant,  Unit  No.  1.  Lake  County.  Ohio 

Date  of  application  for  amendment: 
February  27.  1996,  as  supplemented  by 
letter  dated  March  1,  1996. 

Brief  description  of  amendment:  The 
amendment  allows  the  drywell 
personnel  air  lock  shield  doors  to  be 
open  during  Operational  Conditions  1, 
2.  and  3  until  the  end  of  Operating 
Cycle  6. 
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Date  of  issuance:  March  22, 1996. 

Effective  date:  March  22,  1996. 

Amendment  No.:  84. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  approved  a  change 
to  the  design  basis  as  described  in  the 
Updated  Safety  Analysis  Report.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes 
(61  FR  8982  dated  March  8,  1996).  That 
notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  BiWeekly  Notice  by 
March  18,  1996,  corrected  to  April  5, 
1996  (61  FR  10600  dated  March  14, 
1996),  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment.  The  March 
1,  1996,  supplemental  letter  provided 
additional  clarifying  information  and 
did  not  change  the  staffs  original  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  and  final  no 
significant  hazards  consideration 
determination  is  contained  in  a  Safety 
Evaluation  dated  March  22,  1996. 

Ix)cal  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446.  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  I  and  2, 
Somervell  County,  Texas 

Date  of  amendment  requests: 
November  21.  1995  (TXX-95288)  as 
supplemented  by  letters  dated 
December  15. 1995  (TXX-95306),  and 
February  2,  1996  {TXX-96040). 

Brief  description  of  amendments:  The 
amendments  revised  the  core  safety 
limit  curves  and  revised  N-16 
Overtemperature  reactor  trip  setpoints 
as  a  result  of  the  reload  analyses  for 
CPSES  Unit  2,  Cycle  3.  In  addition,  the 
minimum  required  Reactor  Coolant 
System  (RCS)  flow  was  increased  and  an 
administrative  enhancement  was 
included  in  the  footnotes  of  the  RCS 
flow-low  reactor  trip  function  setpoint 
for  both  Units  1  and  2. 

Da/eo/z'ssuonce;  April  1,  1996. 

Effective  date:  April  1,  1996. 

Amendment  Nos.:  Unit  1—49;  Unit  2- 
35. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  3,  1996  (61  FR  185) 
The  Commission's  related  evaluation  of 


the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  1, 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
July  26,  1995. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  increase  the 
pressurizer  safety  valve  lift  setpoint 
tolerance  and  reduce  the  pressurizer 
high  pressure  reactor  trip  setpoint  and 
allowable  value. 

Date  of  issuance:  April  1, 1996. 

Effective  date:  April  1,  1996. 

Amendment  Nos.:  200  and  181. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  August  30,  1995  (60  FR  45189) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  1,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  March  8, 
1996,  as  supplemented  by  letter  dated 
March  26,  1996. 

Brief  description  of  amendment:  This 
amendment  reduces  the  calculated 
thermal  design  flow  of  the  reactor 
coolant  system  and  increases  the  trip 
setpoint  of  the  low  pressurizer  pressure. 

Date  of  issuance:  April  4,  1996. 

Effective  date:  April  4,  1996. 

Amendment  No.:  99. 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (61  FR  10389  dated 
March  13,  1996).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
detennination.  No  comments  have  been 
received.  The  notice  also  provided  for 


an  opportunity  to  request  a  hearing  by 
April  12,  1996,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  4.  1996. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66621. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and  Opportunity 
for  a  Hearing  (Exigent  Public 
Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission  s  ruies 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission'.^  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  daie 
the  amendment  was  needed,  there  was 
not  time  for  the  Coinmis.sioii  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-dav  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opporlunit\ 
for  public  comment  or  has  used  loc.il 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determinatum 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comnients 
ha\  e  been  recorded  or  iriinscribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  commer.tb. 
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In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plants  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  Hcense  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
betMi  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Clommission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12lh)  and  has 
made  a  determmation  based  on  that 
as.sessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commissions  related  letter.  Safety 
Kvaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commi.ssion's  Public  Uocumenl 
Room,  the  Gelman  Building,  2120  L 
vStreet  NVV..  Washington,  fX^  and  at  the 
lot;al  public  dot.ument  room  for  the 
particular  facility  involved 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 


the  issuance  of  the  amendment.  By  May 
24.  1996.  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington,  DC  and 
at  the  local  public  document  room  for 
the  particular  facility  involved.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  n  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
prot;eeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  nuist  include  a  list  of  the 
contentions  which  are  sought  to  be 


litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  24a-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
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General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.714(d). 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Station,  Unit  2, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
April  1,  1996,  as  supplemented  by  letter 
dated  April  3,  1996. 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  (TS)  3/4.9.6  to  temporarily 
allow  the  use  of  a  hoist  instead  of  the 
refueling  machine  for  the  movement  of 
the  fuel  assembly  at  core  location  A-07. 

Dote  o/ issuance  .April  3.  1996. 

Effective  date:  April  3,  1996. 

Amendment  No.:  Unit  2 — 96. 

Facility  Operating  License  No.  NPF- 
51:  The  amendment  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,-  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  April  3,  1996. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  1221 
N.  Central  Avenue.  Phoenix.  Arizona 
85004. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  .Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix. 
Arizona  85072-3999. 

NBC  Project  Director:  William  H. 
Bateman. 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
April  2.  1996. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  Section  4.5.4. 
"Penetration  Room  Ventilation  System" 
and  TS  Section  4.14.  "Reactor  Building 
Purge  Filters  and  Spent  Fuel  Pool 
Ventilation  System."  The  change 


updates  the  industry  guidance  reference 
for  testing  charcoal  absorber  units  for 
the  system  covered  by  those  TS. 

Date  of  Issuance:  April  2.  1996. 

Effective  date:  April  2. 1996.  to  be 
implemented  within  30  davs. 

Amendment  Nos.:  215.  2'l5.  and  212. 

Facility  Operating  License  Nos.  DPB- 
38.  DPR^7,  and  DPB-55:  The 
amendments  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  April  2.  1996. 

Local  Public  Document  Boom 
location:  Oconee  County  Librarj'.  501 
West  South  Broad  Street.  Walhalla. 
South  Carolina  29691. 

Attorney  for  licensee:  J.  Michael 
McGarrv.  Ill,  Winston  and  Strawn,  1200 
17th  Street.  NW..  Washington.  DC 
20036. 

NBC  Project  Director  Herbert  N. 
Berkow. 

Dated  at  Rockville,  Maryland,  this  17th  dav 
of  April  1996. 

For  the  Nuclear  Regulaton,'  Commission. 
Steven  A.  Varga. 

Director.  Division  of  Beactor  Projects — l/Ih 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc  96-9925  Filed  4-23-96;  8:45  am] 

BILUNG  CODE  75«M)1-P 


[Docket  Nos.  50-245, 50-<}36  AND  50-423] 

Millstone  Nuclear  Power  Station; 
Establishment  of  Temporary  Local 
Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  designated  the  Waterford  Public 
Library,  Waterford.  Connecticut,  as  a 
temporary  local  public  document  room 
(LPDR)  for  Northeast  Nuclear  Energy 
Company's  Millstone  Nuclear  Power 
Station.  The  NRC's  official  full  ser\'ice 
LPDR.  located  at  the  Three  Rivers 
Community  Technical  College.  Thames 
Valley  Campus.  Norwich.  Connecticut, 
is  still  open  and  operational. 

Members  of  the  public  may  now 
inspect  and  copy  Millstone  related 
documents  dated  April  1,  1996.  forward 
at  the  Waterford  Public  Library.  49  Rope 
Ferry  Road,  Waterford,  Connecticut 
06385.  The  library  is  open  on  the 
following  schedule:  Monday  through 
Thursday  9:00  a.m.  to  9:00  p.m.;  Friday 
9:00  a.m.  to  5:30  p.m.;  and  Saturday 
9:00  a.m.  to  5:00  p.m. 

For  further  information,  interested 
parties  in  the  Waterford  area  may 


contact  the  LPDR  directly  through  Mr. 
Vincent  luliano.  Library  Director, 
telephone  number  (860)  444-5805. 
Parties  outside  the  service  area  of  the 
LPDR  may  address  their  .-equests  for 
records  to  the  NRC's  Public  Document 
Room.  Washington,  TXZ  20555. 
telephone  number  (202)  634-3273. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  doc-uments  should  be 
addressed  to  Ms.  Jona  Souder,  LPDR 
Program  Manager,  Freedom  of 
Information/Local  Public  Document 
Room  Branch.  Division  of  Freedom  of 
Information  and  Publications  Ser\'ices, 
Office  of  Administration,  U.  S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  number  (.301)  415- 
71 70  or  toll-free  1-800-638-8081 , 

Dated  at  Rockville.  Maryland  this  18th  dav 
of  April.  1996 

For  the  Nuclear  Kegulator\'  Ccmmission. 

CarhoD  Kammerer, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Semces.  Office  ol 
Administration 

|FR  Doc.  96-10050  Filed  4-23-96;  8  45  am) 

BILUNG  COM  79M>-01-P 


Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  letter 
dated  March  5,  1996,  .Mr.  C  Mom* 
submitted  a  Petition  pursuant  to  10  CFR 
2.206  requesting  that  the  U.S.  Nuclear 
Regulator.  Commission  (NRC)  take 
action  with  regard  to  all  nuclear  power 
plants. 

The  Petitioner  requests  that,  within  90 
days,  the  operating  licenses  of  all 
nuclear  power  plants  be  suspended 
until  such  time  as  those  licensees  have 
discovered  the  reasons  for  the  repeated 
errors  in  their  electrical  distribution 
system  designs  and  in  their 
under\oltage  relay  (L^'R)  set  points,  and 
provided  convincing  evidence  that  these 
deficiencies  have  been  corrected.  Since 
the  Petitioner  asserts  that  the  situation 
is  urgent,  the  request  is  being  treated  as 
one  for  immediate  relief.  The  Petitioner 
also  requests  that  the  aforementioned 
evidence  be  submitted  for  review  by  a 
competent  third  party,  and  that  if  the 
NRC  finds  that  licensees  may  safely 
operate  with  ITVRs  that  do  not  remain 
properly  set.  it  should  do  so  in  the 
context  of  a  public  meeting 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission  s 
regulations  and  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  Section 
2.206,  appropriate  action  will  be  taken 
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on  this  petition  within  a  rRa.sonable 
time. 

By  letter  dated  April  17,  1996,  the 
nirector  denied  the  I'etitinner's  request 
for  immediate  suspension  of  the 
operating  licenses  for  all  nuclear  power 
plants.  A  copy  of  the  Petition  is 
available  for  inspection  at  the 
Conmii-ssions  I'uhlic  D(M:ument  Room, 
the  Ckdman  Buildin^^,  2120  I,  Street, 
N\V..  Washington.  DC. 

UHt.Hl  iit  K(K-.k.vill»>.  Mnrvland  this  17th  day 
of  April.  IMW 

For  th(!  Nik  li^ar  Kogulatory  (kjmmission. 
William  T.  Russell, 
Director,  ( )ffi(:f  of  Suchar  Reactor 
Regulntion. 

|FK  Do(    qt>-l()04')  l-ilfd  4-23-96;  8:45  ami 
BILUNG  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Pension  Rc.iefit  Guaranty 

Corporation. 

ACTICN:  Ndtict?  of  a  new  rnuliiw  use  of 

T\  r.'-Tj.<  for  PnCC-.J.  Kniployec  Payroll. 

1  tj.    e  and  Attendance  Records— PBGC. 

SJrWARY:  The  Pension  Benefit  Guanjnly 
(    . ;)(  ration  is  proposini;  a  new  routme 
use  'if  ret;ords  tor  a  system  of  recnrds 
maintained  pursuant  'o  the  Privacy  Act 
of  l'(/'4,  as  amended,  entitled  l'BGC-3. 
Employee  Payroll,  Leave  and 
Attendant:!'  Rei  ords— PUGti.  The  new 
routine  use  will  permit  disclosure  of 
records  lo  the  United  states  Department 
of  the  interior  to  effect  payments  to 
em])!oyees. 

DATES:  Comments  on  the  new  routine 
use  must  be  received  on  or  befon^  May 
24,  UWH  The  new  routine  use  will 
become  effective  June  10.  109fi,  without 
further  notice,  unless  comments  result 
in  a  contrary  determination  and  a  notice 
is  published  to  that  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  (ieneral  Coun.sel, 
Pension  Benefit  Caiaranty  Corporation, 
1200  K  Street,  NVV.,  Washington.  IX; 
20()0,'i-402B,  or  hanii-delivered  to  Suite 
340  at  the  above  addrtjss  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday. 
Comments  will  be  available  for 
inspection  at  the  PB(iC's 
Communications  and  Publi(.  Aflairs 
Department,  Suite  241),  at  the  above 
address  bel.veen  9  a.m.  and  4  p.m., 
Monday  through  Friday 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Bnice  Campbell.  Attorney,  Pension 
Benefit  Guaranty  Corporation.  Office  of 
the  General  Counsel.  1200  K  Street. 


NW.,  Washington.  DC  20005^026,  202- 
326-4123  (2Q2-326-^179  for  IT Y  and 
mD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The  PBGC 
maintains  certain  personnel  and  payroll 
information  in  a  Privacy  Act  system  of 
records  entitled  PBGC-3.  Kmployee. 
Payroll.  Leave  and  Attendance  files— 
PB(X^  Certain  payroll  and  personnel 
services  are  performed  for  the  PBGC  by 
the  United  States  Department  of  Labor 
("DOL").  Routine  use  1  to  PBGC-3 
permits  disclosure  of  records  to  DOL  "to 
effect  payments  to  employees." 

Beginning  in  July  1996.  the  PBCAZ  is 
implementing  a  new  personnel  and 
payroll  system  utilizing  the  United 
•States  Department  of  the  Interior's 
("IXJI's")  personnel  and  payroll 
pr()<;e.ssing  system.  Accordingly,  PBGC 
is  establishing  a  new  routine  use  of 
re<  ords  for  PBGC-3.  routine  use  2.  that 
will  permit  disclosure  of  records  "to  the 
United  States  Department  of  the  Interior 
to  effect  payments  to  employees."  When 
testing  of  the  PBGC's  new  personnel  and 
payroll  system  is  complete  and  services 
are  provided  exclusively  by  DOI.  the 
PBGC  will  cease  disclosing  re«:ords  to 
DOL  and  publish  a  Federal  Register 
notice  deleting  routine  use  1  from 
PB(;C>-3. 

For  the  convenience  of  the  public, 
PBGC-3,  as  amended,  is  published  in 
fill!  below  with  new  routine  use  2 
italicized. 

issued  in  Washington,  DC  this  18  day  of 
April,  I'JW 
Martin  Slate, 

Hxeciitivv  DinKtor.  Pension  Benefit  Guaranty 
Cnrporiilion. 

PBGC-3 

SYSTEM  name: 

Employee  Payroll.  Leave,  and 
Attendance  Records — PBGC. 

SECURITY  CLASSIFICATION: 

Not  -ipplicable. 

SYSTEM  LOCATION: 

Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  NW  . 
Washington.  DC  20005-4026. 

CATEQOWIES  OF  INWVDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  PBGC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names;  addresses;  social  security 
numbers  and  employee  numbers; 
earnings  records;  leave  .status  and  data; 
jury  duty  data;  military  leave  data;  time 
and  attendance  records,  including 
number  of  regular,  overtime,  holiday, 
and  compensatory  hours  worked;  co- 
owner  and/or  beneficiary  of  bonds; 
marital  status  and  number  of 


dependents;  and  notifications  of 
personnel  actions.  The  records  listed 
herein  are  included  only  as  pertinent  or 
applicable  to  the  individual  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
29  U.S.C.  1302. 

PURPOSE(S): 

This  system  of  records  is  maintained 
to  perform  functions  involving 
employee  leave,  attendance,  and 
payments,  including  determinations 
relating  to  the  amounts  to  be  paid  to 
employees,  the  distribution  of  pay 
according  to  employee  directions  (for 
savings  bonds  and  allotments,  to 
financial  institutions,  and  for  other 
authorized  purposes),  and  tax 
withholdings  and  other  authorized 
deductions,  and  for  statistical  purposes. 

ROUTINE  USES  OF  RECORDS  MAIKTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  United 
States  Department  of  Labor  to  effect 
payments  to  employees. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  United 
States  Department  of  the  Interior  to 
effect  payments  to  employees. 

General  Routine  Uses  Gl  through  G8 
(see  Prefatory  Statement  of  General 
Routine  Uses)  apply  to  this  system  of 
records. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Information  may  be  disclosed  to  a 
consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(f)  (5 
U.S.C.  5.'S2a(b)(12)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  manually  in 
file  folders  and/or  in  automated  form.  ^ 

RETRIEVABILtTY: 

Records  are  indexed  by  name  and/or 
employee  or  social  security  number. 

SAFEGUARDS: 

Manual  records  are  kept  in  file 
cabinets  in  areas  of  restricted  access  that 
are  locked  after  office  hours;  access  to 
automated  records  is  restricted. 

RETENTKM  AND  DISPOSAL: 

Records  are  maintained  for  various 
periods  of  time,  as  provided  in  National 
Archives  and  Records  Administration 
General  Records  Schedule  2. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Financial  Operations 
Department,  Pension  Benefit  Guaranty 


Corporation.  1200  K  Street.  NW., 
Washington,  DC  20005-4026. 

NOTIFICATION  PROCEDURE: 

Procedures  are  detailed  in  PBGC 
regulations:  29  CFR  part  2607. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  and  the  Office  of 
Personnel  Management. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

I  PR  Doc.  96-10082  Filed  4-23-96;  8:45  am] 
BiLUNG  CODE  770fr-01-P 


POSTAL  SERVICE 

Board  of  Governors;  Sunshine  Act 
Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  1:00  p.m.  on  Monday.  May  6,  1996. 
and  at  8:30  a.m.  on  Tuesday.  May  7, 
1996,  in  Washington,  D.C. 

The  May  6  meeting  is  closed  to  the 
public  (see  61  FR  16655,  April  16,  1996; 
and  61  FR  16944,  April  18,  1996).  The 
May  7  meeting  is  open  to  the  public  and 
will  be  held  at  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza,  S.W., 
in  the  Benjamin  Franklin  Room.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  agenda  which  is  set  forth 
below.  Requests  for  information  about 
the  meeting  should  he  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  268-4800. 

Monday  Session 

May  6-1:00  p.m.  {Closed) 

1.  Consideration  of  a  Filing  with  the  Postal 
Rate  Commission  on  Classification  Reform  of 
Special  Services.  (John  H.  Ward.  Vice 
President.  Marketing  Systems.) 

2.  Consideration  of  a  Funding  Request  for 
Delivering  Vehicles.  (Allen  R.  Kane,  Vice 
President.  Operations  Support.) 

Tuesday  Session 

May  7 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  April 
1-2,  1996. 

2.  Remarks  of  the  Postmaster  General/Chief 
Executive  Officer.  (Marvin  Runyon.) 

3.  Consideration  of  Amendments  to  BOG 
Bylaws.  (Chairman  Tirso  del  Junco.) 

4.  Quarterly  Report  on  Service 
Performance.  (Yvonne  D.  Maguire,  Vice 
President,  Consumer  Advocate.) 


5.  Quarterly  Report  on  Financial 
Perfonnance.  (Michael  J.  Riley,  Chief 
Financial  Officer  and  Senior  Vice  President.) 

6.  C]apital  Investments. 

a.  Additional  Delivery  Point  Sequencing 
Bar  Code  Sorters.  (William  J.  Dowling, 
Vice  President.  Engineering] 

b.  Anchorage.  Alaska.  Processing  and 
Distribution  Center  Expansion.  (Rudolph 
K.  Umscheid,  Vice  President.  Facilities) 

c.  Las  Vegas,  Nevada,  Processing  and 
Distribution  Center  Expansion.  (Rudolph 
K.  Umsheid,  Vice  President,  Facilities) 

7.  Tentative  Agenda  for  the  June  3-4. 1996. 
meeting  in  Philadelphia.  Pennsylvania. 
Thomas  |.  Koeriier, 

Secretary. 

[FR  Doc.  96-10273  Filed  4-22-96:  3:14  pmi 

BILUNG  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RIe  Na  1-10938] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Semiconductor 
Packaging  Materials  Co.,  Inc.,  Common 
Stock,  $.10  Par  Value) 

April  18.  1996. 

Semiconductor  Packaging  Materials 
Co.,  Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  unanimously  approved 
resolutions  on  January  30,  1996  to 
withdraw  the  Company's  Security  from 
listing  on  the  Amex  and  instead,  to  list 
the  Security  on  The  Nasdaq  Stock 
Market  ("Nasdaq").  The  decision  of  the 
Board  followed  a  thorough  study  of  the 
matter  and  was  based  upon  the  belief 
that  listing  the  Security  on  the  Nasdaq/ 
NMS  will  be  more  beneficial  to  the 
Company's  shareholders  than  the 
present  listing  on  the  Amex  because  it 
will  increase  liquidity,  increase  the 
depth  of  market  for  its  security  and 
lessen  the  volatility  of  its  security. 

Any  interested  person  may,  on  or 
before  May  9, 1996  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 


has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  96-10037  Filed  4-23-96;  8  45  am] 
WLJJNG  CODE  WIO-OI-M 

[Rel.  No.  IO-21906;  No.  812-10032] 

Valley  Forge  Life  Insurance  Company, 
etal. 

April  18.  1996. 

AGENCY:  Securities  and  Exchange 
Commission  (SEC  or  Commission). 
ACTION:  Notice  of  Appliiation  for  an 
Order  imder  the  investment  Company 
Act  of  1940  (1940  Act). 

APPUCANTS:  Valley  Forge  Life  Insurance 
Company  (VFUC).  Valley  Forge  Life 
Insurance  Company  Variable  Annuity 
Separate  Account  (Separate  Account) 
and  CNA  Investor  Services.  Inc.  (CNA/ 
ISI). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  exempting  certain 
transactions  from  the  provisions  of 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
Act  in  connection  with  the  offering  of 
certain  flexible  premium  deferred 
variable  annuity  contracts  (Contracts)  to 
be  issued  by  VFLIC  through  the 
Separate  Account  or  any  other  separate 
account  (Other  Accounts)  established  in 
the  future  by  VFLIC.  as  well  as  other 
variable  annuity  contracts  (Future 
Contracts)  issued  in  the  future  by 
VFLIC,  through  the  Separate  Account  or 
Other  Accounts,  which  are  matenally 
similar  to  the  Contracts. 
RUNG  DATE:  The  application  was  filed 
on  March  4,  1996. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretan,'  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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received  by  the  SEC  by  5:30  p  m.  on 
May  1.3.  1996,  and  .should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  .service. 
Hearing  request.s  should  state  the  nature 
of  lUe  requestor's  interest,  the  reason  for 
the  request,  and  the  i.ssues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  Se«nirities  and 
Exchange  Commission.  4.50  5th  Street, 
N.W..  Washington,  DC.  20549. 
Applicants,  c/o  Donald  M.  Lowry.  Esq., 
Senior  Vice  President  and  General 
Counsel,  CNA  Insurance  c:ompanies, 
CNA  Plaza  4.1  South.  Chicago,  Illinois 
60685. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts.  Special  C;ounsel.  or 
Peter  R.  Martin.  Law  CTlerk.  Office  of 
Insurance  Products  (Division  of 
Investment  Management)  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  VFI.IC  is  a  sto«;k.  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Pennsylvania.  VFLIC  is 
authorized  to  transact  business  in  the 
District  of  Clolumbin.  Guam.  Puerto  Rico 
and  all  states  other  than  New  York. 

2.  The  Separate  Account  was 
established  by  VFLIC  as  a  separate 
investment  account  under  F'ennsylvania 
insurance  law  as  a  funding  medium  for 
variable  annuity  contracts.  The  Separate 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  Act,  and  the  Contracts 
are  registered  under  the  Securities  Act 
of  1933. 

3.  The  .Separate  Acc;ount  currently  has 
18  subaccounts  The  subaccounts  each 
invest  exclusively  in  the  shares  of  a 
designated  investment  portfolio  of 
Insurance  Management  Series.  Variable 
Insurance  Products  Fund  II.  The  Alger 
American  Fund.  MFS  Variable 
Insurance  Trust.  SoGen  Variable  Funds. 
Inc.,  and  Van  Eck  Worldwide  Insurance 
Trust  (each,  a  portfolio,  together,  the 
portfolios).  New  subaccounts  may  be 
added  in  the  future  that  would  invest  in 
additional  portfolios. 

4.  CNA/ISI  is  an  affiliate  of  VFLIC  and 
is  the  principal  inuierwriter  of  the 
Contracts.  CNA/ISI  is  registered  with 
the  SEC  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  is 

a  member  of  the  National  A.ssociation  of 
Securities  Dealers,  Inc.  (NASD).  CNA/ 


ISI  may  act  as  principal  underwriter  for 
any  Future  Contracts  as  well. 

5.  The  Contracts  are  individual 
flexible  premium  deferred  variable 
annuity  contracts.  They  may  be 
purchased  on  a  non-tax  qualified  basis 
or  they  may  be  purchased  and  used  in 
connection  with  retirement  plans  that 
qualify  for  favorable  federal  income  tax 
treatment.  The  minimum  initial 
purchase  payment  for  a  Contract  is 
$2,000.  and  the  minimum  additional 
purchase  payment  is  $100. 

6.  The  Contracts  piovide  for  a  death 
benefit. 

a.  The  Contracts  provide  that  if  the 
annuitant  is  age  75  or  younger,  the 
death  benefit  is  an  amount  equal  to  the 
greatest  of: 

(i)  aggregate  purchase  payments  made 
less  any  withdrawals  (including  the 
applicable  surrender  charges,  purchase 
payment  tax  charge  and  market  value 
adjustments)  as  of  the  date  that  VFLIC 
receives  due  proof  of  death  of  the 
annuitant;  or 

(ii)  the  contract  value  as  of  the  date 
that  VFLIC  receives  due  proof  of  death 
of  the  annuitant;  or 

(iii)  the  minimum  death  benefit 
described  below; 

less  any  applicable  purchase  payment 
tax  charge  on  the  date  that  the  death 
benefit  is  paid. 

b.  If  the  annuitant  is  age  76  or  older, 
the  death  benefit  is  an  amount  equal  to 
the  greater  of  (i)  or  (ii)  above. 

c.  The  minimum  death  benefit  is  the 
death  benefit  floor  amount  as  of  the  date 
of  the  annuitant's  death  (i)  adjusted  for 
each  withdrawal  made  since  the  most 
re<:ent  reset  of  the  death  benefit  floor 
amount  by  multiplying  that  amount  by 
the  product  of  all  ratios  of  the  contract 
value  immediately  after  a  withdrawal  to 
the  contract  value  immediately  before 
such  withdrawal,  (ii)  plus  any  purchase 
payments  made  since  the  most  recent 
reset  of  the  death  benefit  Hoor  amount. 

d.  The  death  benefit  floor  amount  is 
the  largest  contract  value  attained  on 
any  prior  death  benefit  floor 
computation  anniversary.  Death  benefit 
floor  computation  anniversaries  are  the 
5th  Contract  anniversary  and  each 
subsequent  5th  Contract  anniversary 
prior  to  the  annuitant's  age  76. 

7.  Certain  charge  and  fees  are  assessed 
under  the  Contracts.  VFLIC  will  impose 
a  transfer  pro<:essing  fee  of  $25  on  the 
thirteenth  and  each  subsequent  transfer 
request  made  by  a  Contract  owner 
during  a  single  Contract  year  prior  to  the 
annuity  date. 

8.  VFLIC  will  deduct  an 
administration  charge  from  the  assets  of 
the  Separate  Account  that  is  equal,  on 
an  annual  basis,  to  0.15%. 


9.  An  annual  policy  fee  of  $30  will  be 
charged  against  each  Contract,  unless 
the  Contract  value  is  less  than  $50,000 
at  the  time  of  the  deduction. 

10.  Applicants  represent  that  the 
transfer  fee,  administration  charge,  and 
the  annual  policy  fee  will  not  increase 
regardless  of  the  actual  cost  incurred.  In 
addition,  Applicants  represent  that 
these  charges  are  at  cost,  with  no 
anticipation  of  profit. 

11.  VFLIC  will  deduct  a  surrender 
charge  upon  certain  surrenders  or 
withdrawals  prior  to  the  annuity  date. 
The  charge  is  a  percentage  of  each 
purchase  payment  surrendered  or 
withdrawn  (or  applied  to  an  annuity 
payment  option  during  the  first  five 
Contract  years)  as  shown  in  the 
following  table: 


Number  of  full  years 
elapsed  tjetween  date  of 
receipt  of  purctiase  pay- 
ment and  date  of  surren- 
der or  withdrawal 


Surrender 
charge  as  a  per- 
centage of  pur- 
chase payment 
withdrawn  or  sur- 
rendered 


12.  The  surrender  charge  is  separately 
calculated  and  applied  to  each  purchase 
payment  at  any  time  that  the  purchase 
payment  is  surrendered  or  withdrawn 
(or  applied  to  an  annuity  payment 
option  during  the  first  five  Contract 
years).  No  surrender  charge  applies  to 
withdrawals  of  Contract  value  in  excess 
of  aggregate  purchase  payments  (less 
prior  withdrawals  of  purchase 
payments).  The  surrender  charge  is 
calculated  using  the  assumption  that  all 
purchase  payments  are  surrendered  or 
withdrawn  before  any  Contract  value  in 
excess  of  aggregate  purchase  payments 
(less  prior  withdrawals  of  purchase 
payments),  and  that  purchase  payments 
are  surrendered  or  withdrawm  on  a  first- 
in,  first-out  basis.  Notwithstanding  the 
foregoing,  in  each  Contract  year,  a 
Contract  owner  may  withdraw  an 
amount  equal  to  15%  of  aggregate 
purchase  payments  (less  prior 
withdrawals  of  purchase  payments)  as 
of  the  first  valuation  day  of  that  Contract 
year  without  incurring  a  surrender 
charge. 

13.  ^fter  the  first  five  Contract  years, 
no  surrender  charge  is  assessed  on  the 
adjusted  Contract  value  applied  to  an 
annuity  payment  option  on  the  annuity 
date.  If  on  the  annuity  date,  however, 
the  payee  elects  to  receive  a  lump  sum, 
this  sum  will  equal  the  Contraci's 
surrender  value  on  such  date. 


14.  The  amounts  obtained  from  the 
surrender  charge  will  be  used  to  help 
defray  expenses  incurred  in  the  sale  of 
the  Contracts  (or  Future  Contracts), 
including  commissions  and  other 
promotional  or  distribution  expenses 
associated  with  the  printing  and 
distribution  of  prospectuses  and  sales 
literature.  If  proceeds  from  the 
surrender  charge  do  not  cover  the 
expected  costs  of  distributing  the 
Contracts  (or  Future  Contracts),  any 
shortfall  will  be  recovered  from  VFLIC's 
general  assets,  which  may  include 
revenue  from  the  mortality  and  expense 
risk  charge  deducted  from  the  Separate 
Account. 

15.  VFLIC  proposes  to  deduct  a  daily 
mortality  and  expense  risk  charge. 
VFLIC  represents  that  this  charge  is 
equal  to  an  effective  aimual  rate  of 
1.25%.  Approximately  0.70%  of  this 
annual  charge  is  allocated  to  the 
mortality  risks  that  VFLIC  will  assume, 
and  0.55%  is  allocated  to  the  expense 
risks  that  VFLIC  will  assume.  VFUC 
will  assess  the  charge  for  mortality  and 
expense  risks  during  the  accumulation 
period  and  the  annuity  period  and 
guarantees  that  it  will  not  raise  the 
charge  for  any  Contract  (or  Future 
Contract)  once  that  Contract  (or  Future 
Contract)  is  issued. 

16.  VFLIC  will  assume  several 
mortality  risks  under  the  Contracts  (or 
Future  Contracts).  First,  VFUC  will 
assume  a  mortality  risk  by  its 
contractual  obligation  to  pay  a  death 
benefit  to  the  beneficiary  if  the 
annuitant  dies  prior  to  the  annuity  date. 
Second,  VFLIC  will  assume  a  mortality 
risk  arising  from  the  fact  that  the 
Contract  (and  Future  Contracts)  does/do 
not  impose  any  surrender  charge  on  the 
death  benefit.  Third,  VFLIC  will  assume 
an  additional  mortality  risk  by  its 
contractual  obligation  to  continue  to 
make  annuity  payments  for  the  entire 
life  of  the  annuitant  under  annuity 
options  involving  life  contingencies. 
With  regard  to  the  third  risk,  VFLIC  will 
assume  the  risk  that  annuitants  as  a 
group  will  live  a  longer  time  than 
VFLIC's  annuity  tables  predict,  which 
would  require  VFUC  to  pay  out  more  in 
annuity  payments  than  it  anticipated. 
The  expense  risk  assumed  by  VFUC  is 
that  the  Contract  administrative  charges 
will  be  insufficient  to  cover  the  cost  of 
administering  the  Contracts. 

17.  If  the  mortality  and  expense  risk 
charges  are  insufficient  to  cover  the 
expenses  and  costs  assumed,  the  loss 
will  be  borne  by  VFUC.  Conversely,  if 
the  amount  deducted  proves  more  than 
sufficient,  the  excess  will  be  profit  to 
VFLIC.  VFLIC  expects  to  earn  a  profit 
from  the  mortality  and  expense  risk 
charge.  To  the  extent  that  the  surrender 


charge,  described  above,  is  insufficient 
to  cover  the  actual  costs  of  distribution, 
the  expenses  will  be  paid  from  VFUC's 
general  account  assets,  which  will 
include  profit,  if  any,  derived  from  the 
mortality  and  expense  risk  charge. 
18.  Taxes  on  purchase  payments 
generally  are  incurred  by  VFUC  as  of 
the  amiuity  date  based  on  the  Contract 
value  on  that  date,  and  VFUC  deducts 
a  charge  for  taxes  on  purchase  payments 
from  the  Contract  value  as  of  the 
annuity  date.  Some  jurisdictions  impose 
a  tax  on  purchase  payments  at  the  time 
such  payments  are  made.  In  those 
jurisdictions,  VFUC's  current  practice  is 
to  pay  the  tax  and  then  deduct  the 
charge  for  these  taxes  from  the  Contract 
value  upon  surrender,  payment  of  the 
death  benefit,  or  upon  the  annuity  date. 
VFUC  reserves  the  right  to  deduct  any 
state  and  local  taxes  on  purchase 
payments  from  the  Contract  value  at  the 
time  such  tax  is  due.  VFLIC  represents 
that  the  amount  that  it  will  recover  from 
the  charge  for  taxes  on  purchase 
payments  will  not  exceed  the  amount  of 
such  taxes  that  it  pays. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself 

3.  Applicants  request  exemptions 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  assessment  of  the  mortality 
and  expense  risk  charge  from  the 
Separate  Account  or  any  Other 
Accounts  with  respect  to  the  Contracts 
and  any  Future  Contracts.  For  the 
reasons  set  forth  below.  Applicants 
believe  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 


fairly  intended  by  the  pohcies  and 
provisions  of  the  1940  Act. 

4.  Applicants  assert  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Future  Contracts  funded  by  the  Separate 
Account  or  Other  Accounts  are 
consistent  with  the  standards 
enumerated  in  Section  6(c)  of  the  1940 
Act.  Without  the  requested  relief. 
Applicants  would  have  to  request  and 
obtain  exemptive  relief  for  each  Other 
Account  it  establishes  to  fund  any 
Futiu«  Contract.  Applicants  submit  that 
any  such  additional  request  for 
exemption  would  present  no  issues 
under  the  1940  Act  that  have  not  been 
addressed  in  this  application,  and  that 
investors  would  not  receive  any  benefit 
or  additional  protections  thereby. 
Indeed,  they  might  be  disadvantaged  as 
a  result  of  VFUC's  increased  overhead 
expenses. 

5.  Applicants  submit  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  Applicants  to  file 
redundant  exemptive  apphcations, 
thereby  reducing  their  administrative 
expenses  and  maximizing  the  efficient 
use  of  their  resources.  The  delay  and 
expense  involved  in  having  to  seek 
exemptive  relief  repeatedly  would 
reduce  Applicants'  ability  effectively  to 
take  advantage  of  business  opportunity 
as  they  arise. 

6.  Applicants  further  submit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons. 

7.  Applicants  represent  that  VFUC 
assumes  a  mortality  risk  by  virtue  of  the 
death  benefit  and  annuity  tables 
guaranteed  in  the  Contracts  or  Future 
Contracts.  The  annuity  rates  cannot  be 
changed  after  issuance  of  a  Contract  or 
Future  Contract.  If  the  mortality  or 
expense  risk  charges  are  insufficient  to 
cover  the  actual  costs.  VFUC  will  bear 
the  loss.  To  the  extent  that  the  charges 
are  in  excess  of  actual  costs,  VFLIC.  at 
its  discretion,  may  use  the  excess  to 
offset  losses  when  the  charges  are  not 
sufficient  to  cover  expenses. 

8.  Applicants  represent  that  the 
1.25%  per  annum  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
annuity  contracts.  This  representation  is 
based  upon  an  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as.  among 
others,  the  current  charge  levels  and 
benefits  provided,  the  existence  of 
expense  charge  guarantees,  guaranteed 
death  benefits,  and  guaranteed  annuity 
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rates.  VFLIC  will  maintain  at  it.s 
principal  offices,  and  make  available  to 
the  Commission  and  its  staff,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of. 
Applicants'  comparative  review. 

9.VFLIC  represents  that,  before 
issuing  any  Future  Contracts,  it  will: 
make  the  same  determinations  on  the 
same  basis  as  to  the  mortality  and 
expense  risk  charge  under  such  Future 
Contracts;  and  maintain  at  its  executive 
office,  and  make  available  to  the 
Commission  and  its  staff  upon  request, 
a  memorandum  setting  forth  in  detail 
the  methodology  used  in  making  such 
determinations. 

10.  VFLIC  has  concluded  that  there  is 
a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  the  Separate 
Account  and  the  Other  Accounts,  and 
their  respective  Contract  owners.  VFLIC 
represents  that  it  will  maintain,  and 
make  available  to  the  Commission  and 
its  staff  upon  request,  a  memorandum 
setting  forth  the  basis  of  such 
conclusion. 

11.  VFLIC  represents  that,  before 
issuing  any  Future  Contracts,  it  will 
conclude  that  there  is  a  rtiasonable 
likelihood  that  the  distribution 
financing  arrangements  proposed  for  the 
Future  Contracts  will  benefit  the 
Separate  Account,  any  Other  Accounts 
and  their  respective  Future  Contract 
owners.  VFLIC]  represents  that  it  will 
maintain,  and  make  available  to  the 
Commission  and  its  staff  upon  request, 
a  memorandum  setting  forth  the  basis 
for  such  a  conclusion. 

12.  The  Separate  Account  and  Other 
Accounts  will  be  invested  only  in  an 
underlying  fund  (or  portfolio)  which 
undertakes,  in  the  event  VFLIC  should 
adopt  a  plan  for  financing  distribution 
expenses  pursuant  to  Rule  12b-l  under 
the  1»40  Act,  to  have  su<:h  plan 
formulated  and  approved  by  the  fund's 
board  of  directors,  the  majority  of  whom 
are  not  'interested  persons"  of  the  fund 
(or  portfolio)  within  the  meaning  of 
Section  2U)(19)  of  the  1940  Act. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  th«  pro«ertion  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland,  - 
IJepuly  Secretary. 
IFK  D«k;.  96-10055  Filed  4-23-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
(CQO  06-022] 

Merchant  Marine  Personnel  Advisory 
Committee  (MERPAC)  Working  Group 
Meeting  Concerning  Implementation  of 
the  1995  Amendments  to  the 
International  Convention  on  Standards 
of  Training,  CertHicatton,  and 
Watchkeeping  for  Seafarers,  1978 
(STCW) 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 


presentations  should  notify  Mr.  Gould, 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT,  no  less  than  five 
days  before  the  meeting.  Written 
material  may  be  submitted  any  time  for 
presentation  to  the  subcommittee. 
However,  to  ensure  advance  distribution 
to  each  subcommittee  member,  persons 
submitting  written  material  are  asked  to 
provide  30  copies  to  Mr.  Gould  no  later 
than  May  9,  1996. 

Dated:  April  16.  1996. 
Joseph  J.  Angelo, 

Director  for  Standards,  Marine  Safety  and 
Environmental  Protection  Directorate. 
jFR  Doc.  96-10084  Filed  4-23-96;  8:45  am) 

BIUJNQ  CODE  4S10-14-M 


SUMMARY:  MERPACs  STCW  working 
group  will  meet  to  discuss  various 
issues  relating  to  implementation  of  the 
1995  Amendments  to  STCW.  The 
meeting  is  open  to  the  public. 
DATES:  The  MERPAC  STCW  working 
group  meeting  will  be  held  on 
Thursday.  May  16.  1996.  from  9:30  a.m. 
to  3  p.m.. 

ADDRESSES:  The  MERPAC  STCW 
working  group  meeting  will  be  held  at 
the  MEBA  Engineering  School.  27050 
St.  Michaels  Road.  Easton,  MD  31601- 
7550.  The  telephone  number  is  (410) 
822-9737. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Jon  Sarubbi.  Executive 
Director,  or  Mr.  Mark  Gquld.  Assistant 
to  the  Exe<;utive  Director.  Commandant 
(G-MOS-1).  U.S.  Coast  Guard.  2100 
Second  Street,  SW..  Washington.  DC 
20593-0001;  telephone (202) 267-0229, 
fax  (202)  267^570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
use.  App.  S  1  et  seq.  The  agenda  for 
the  MERPAC  STCW  working  group 
meeting  will  include  discussion  of  the 
following  topics: 

(1)  Electronic  technician  (Global 
Maritime  Distress  and  Safety  System 
(GMDSS)  and  non-GKfl>SS) 
requirement; 

(2)  Training  record  book  requirement; 
and. 

(3)  Rest  hours  requirement. 
With  advance  notice,  and  at  the 

working  group  chairman's  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meeting. 
Persons  wishing  to  make  oral 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-40;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1994 
Mercedes-Benz  E500  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTIONr  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994 
Mercedes-Benz  E500  passenger  cars  are 
eligible  for  importation. 


summary:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1994  Mercedes- 
Benz  E500  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  rjipable  of 
being  readily  altered  to  conform  to  the 
standards. 

dates:  The  closing  date  for  comments 
on  the  petition  is  May  24. 1996. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Roona  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pra| 

FOR  FURTHER  INFORMATION  CONTACT: 
Geoi^  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Roister. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1994  Mercedes-Benz  E500  (Model  ID 
124.036)  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1994 
Mercedes-Benz  E500  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Daimler  Benz  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1994 
Mercedes-Benz  E500  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1994  Mercedes-Benz  E500,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 


readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1994  Mercedes- 
Benz  E500  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence  .  . . 
.,  103  Defrosting  and  Defogging  Systems, 
104  Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Repeating 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  2\1  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S,  certified  1994  Mercedes- 
Benz  E500  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  th^  manner  indicated: 

Standard  No.  101     Controls  and 
Displays:  (a)  inscription  of  the  word 
"Brake"  on  the  brake  failure  indicator 
lamp  lens;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-  model  headlamp 
assemblies  which  incorporate 
headlamps  with  a  DOT  marking;  (b) 
installation  of  U.S.-  model  front  and  rear 
sidemarker/refiector  assemblies;  (c) 
installation  of  U.S.-  model  taillamp 
assemblies;  (d)  installation  of  a  high 
mounted  stop  lamp.  Standard  No.  110 
Tire  Selection  and  Rims:  installation  of 
a  tire  information  placard. 

Standard  No.  1 1 1    Rearview  Mirror. 
replacement  of  the  convex  passenger 
side  rearview  mirror. 

Standard  No.  1 14     Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115     Vehicle 
Identification  Number,  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118    Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 


inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206    Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
locking  buttons  with  U.S.-  model 
components. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
vehicle  is  equipped  with  an  automatic 
restraint  system  consisting  of  a  driver's 
and  passenger's  side  air  bag  and  knee 
bolster,  and  that  these  will  be  replaced 
with  U.S.-model  components,  if 
necessary.  The  petitioner  further  states 
that  the  vehicle  is  equipped  in  each 
front  designated  seating  position  with  a 
combination  lap  and  shoulder  restraint 
that  adjusts  by  means  of  an  automatic 
retractor  and  releases  by  means  of  a 
single  push  button.  The  petitioner  also 
states  that  the  vehicle  is  equipped  with 
a  combination  lap  and  shoulder 
restraint  that  releases  by  means  of  a 
single  push  button  in  both  rear  outboard 
designated  seating  positions,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 

Standard  No.  214     Side  Impact 
Protection:  installation  of  reinforcing 
beams  in  the  doors. 

Standard  No.  301     Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collectign  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
{b)(l);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 
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Issued  on   April  18.  1996 
Marilynne  lacobs, 

D/fW  for.  Office  of  Vehicle  Safety  Compliance 
IFR  Dik:  9h-U)061  Filed  4-23-96;  8:45  am) 
BiLUNO  cooe  4aiO-6«-P 


[Docket  No.  g«-01;  Notice  2] 

Decision  That  Nonconforming  1991 
Volkswagen  GTI  (Canadian)  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Trafru; 
Safety  Administration  (NHTSA),  DOT. 
action:  Notir.o  of  dei;ision  by  NHTSA 
that  nonconforming  1991  Volkswagen 
tni  (Canadian)  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  bv  NHTSA  that  1991 
Volkswagen  C.'II  (Cliinadian)  passenger 
cars  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  unportation  into  the  United 
States  btM  ause  thtiy  are  substantially 
similar  to  ,i  vehicilo  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
its  manufacturer  as  complying  with  the 
safety  standards  (the  1991  Volkswagen 
C.olf  r.TI).  and  they  are  capable  of  being 
readily  altered  to  t oiitorin  to  the 
slandariis 

DATES:  This  decision  is  effective  as  of 
April  24,  199t. 

FOR  FURTHER  INFORMATION  CONTACT: 
(.;eorge  Kntwistle.  Office  of  Vehicle 
.Safety  Compliance.  NHTSA  (202-366- 
5306) 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
Iformerly  set;tioii  l()H(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehii;le 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  maiiufa<;tured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehiiile  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
3(H1.5  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  Im' 
compared,  and  is  ca[iable  of  InMiig 
niadilv  altered  to  i;onform  to  all 
applit  able  Federal  motor  vehicle  safely 
staiul.iriis. 

Petitions  for  eligibiiitv  decisions  may 
be  submiltfd  bv  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49(;FH  I'.irt  592  As 


spe<:iried  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  R-90-009) 
petitioned  NHTSA  to  decide  whether 
1991  Volkswagen  GTI  (Canadian) 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  January  23.  1996  (61  PR  1816)  to 
afford  an  opportunity  for  public 
comment  The  notice  identified  the 
vehicle  that  is  the  subject  of  the  petition 
as  the  "1991  Volkswagen  Golf  GT."  In 
its  comments  responding  to  the  notice, 
a  representative  of  Volkswagen,  the 
vehicle's  manufacturer,  stated  that  the 
vehicle  identification  number  (VIN) 
assigned  to  the  specific  vehicle  that  the 
petitioner  seeks  to  import  identifies  that 
vehicle  as  a  1991  Volkswagen  GTI 
manufactured  in  Mexico  for  the 
C:anadian  market  After  being  apprised 
of  ihis  i:omment.  the  petitioner 
acknowledged  that  the  petition  was  in 
error,  and  that  the  manufacturer's 
representative  properly  identified  the 
vehicle.  In  view  of  this  <:orrection,  this 
notice  describes  the  petition  as 
pertaining  to  a  1991  Volkswagen  GTI 
(Canadian) 

The  notice  of  petition  identified  the 
vehicle  that  Champagne  claims  to  bo 
substantially  similar  to  the  subject 
vehicle  as  the  version  of  the  1991 
Volkswagen  Golf  GT  that  was 
manufactured  for  importation  into  and 
.sale  in  the  United  States  and  certified  by 
its  manufacturer,  Volkswagenwerke 
A.G.,  as  conforming  to  all  applicable 
Federal  motor  vehic;le  safety  standards. 
After  reviewing  the  manufacturer's 
comments.  Champagne  informed 
NHTSA  that  the  comparison  vehicle  is 
properly  identified  as  the  "1991 
Volkswagen  Clolf  GTI."  This  notice  will 
use  that  designation  in  referring  to  the 
compari.son  vehicle.  As  noted  in  the 
notice  of  petition,  the  petitioner  claimed 
that  it  had  carefully  compared  the  two 
vehi<:les,  and  found  them  to  be 
substantially  similar  with  n>spe<;t  to 
( ompliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Specifically,  the  petitioner  claimed 
th.it  the  Volkswagen  GTI  (Canadian)  is 
identical  to  the  1991  Volkswagen  tiolf 
GIL  with  respect  to  compliance  with 


Standard  Nos.  102  Transmission  Shift 

Lever  Sequence 103  Defrosting  and 

De fogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses.  107  Reflecting  Surfaces,  108 
Lamps.  Reflective  Devices,  and 
Associated  Equipment.  109  New 
Pneumatic  Tires,  110  Tire  Selection  and 
Rims.  Ill  flearv/ew  M/rrors.  113  Hood 
Ixjtch  Systems.  114  Theft  Protection. 
115  Vehicle  Identification  Number.  116 
Brake  Fluid.  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System.  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps.  212 
Windshield  Retention.  214  Side  Door 
Strength.  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion,  301 
Fuel  Svstem  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  .stated 
that  the  1991  Volkswagen  GTI 
(Canadian)  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 
Petitioner  also  contended  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 
Standard  No.  101     Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  replacement  of  the 
speedometer/odometer  assembly  with  a 
U.S. -model  component. 

Standard  No.  208     Occupant  Crash 
Protection:  (a)  installation  of  U.S.-model 
lap  belts  in  the  driver's  and  front 
passenger's  seating  positions;  (b) 
installation  of  U.S.-  model  automatic 
shoulder  restraints  in  the  driver's  and 
front  passenger's  seating  positions.  The 
petitioner  stated  that  the  rear  outboard 
designated  seating  positions  are 
equipped  with  combination  lap  and 
shoulder  restraints  that  relea.se  by 
means  of  a  single  push  button. 

One  comment  was  received  in 
response  to  the  notice  of  petition,  from 
Volkswagen  of  America,  Inc. 
("Volkswagen"),  the  United  States 
representative  of  Volkswagen  AG,  the 
vehicle's  manufacturer.  In  addition  to 
these  companies,  the  comment  was 
submitted  on  behalf  of  Volkswagen  de 
Mexico.  In  its  comment.  Volkswagen 
stated  that  in  order  to  conform  the  1991 
Volkswagen  GTI  (Canadian)  to  the 
requirements  of  Standard  No.  101,  the 
ir.str'vimep.l  Llus'ier  would  have  to  be 
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replaced  to  convert  the  speedometer  and 
odometer  assembly  and  the  brake 
warning  light  lens  would  have  to  be 
corrected  to  show  the  word  "BRAKE." 
Volkswagen  also  stated  that  the  1991 
Volkswagen  G71  (Canadian)  is  equipped 
with  daytime  running  lights  that 
Standard  108  only  requires  on  vehicles 
manufactured  after  February  10, 1993. 

Volkswagen  further  stated  that  the 
1991  Volkswagen  GTI  (Canadian)  would 
have  to  be  equipped  with  a  door- 
mounted  automatic  shoulder  belt 
system  to  comply  with  Standard  208. 
Volkswagen  additionally  observed  that 
manual  lap  belts  would  have  to  be 
installed  in  the  1991  Volkswagen  GTI 
(Canadian)  so  that  it  is  equivalent  to  its 
U.S.  certified  counterpart.  Volkswagen 
contended  that  these  modifications 
would  require  removal  of  the  existing 
seats  and  their  replacement  with  seats 
and  lap  belt  assemblies  used  in  U.S.- 
model  vehicles.  Volkswagen  also  stated 
that  a  knee  bolster  would  have  to  be 
added  to  the  1991  Volkswagen  GTI 
(Canadian)  as  part  of  the  passive 
restraint  system  that  would  have  to  be 
installed,  and  that  this  modification 
would  require  removal  and  replacement 
of  the  console  assembly. 

Volkswagen  concluded  by 
emphasizing  that  its  comments  pertain 
only  to  the  version  of  the  1991 
Volkswagen  GTI  that  was  manufactured 
for  the  Canadian  market,  and  that  other 
versions  of  the  vehicle  manufactured  for 
the  European  and  other  markets  may 
have  structural  differences  and  different 
bumper  systems  that  would  require 
other  modifications  to  comply  with  U.S. 
requirements.  Consequently, 
Volkswagen  stressed  that  if  the  petition 
is  granted,  that  grant  should  be  limited 
to  vehicles  manufactured  for  the 
Canadian  market. 

NHTSA  accorded  Champagne  an 
opportunity  to  respond  to  Volkswagen's 
comments.  In  its  response.  Champagne 
stated  that  the  petition  addressed  the 
Standard  101  compliance  issues  that 
were  raised  by  Volkswagen.  Champagne 
also  observed  that  the  presence  of 
running  lights  on  the  1991  Volkswagen 
GTI  (Canadian)  does  not  affect  the 
vehicle's  compliance  with  the 
requirements  of  Standard  108  that 
pertain  to  that  model  year.  Champagne 
also  noted  that  the  petition  addressed 
the  need  for  an  automatic  restraint 
system  and  manual  lap  belts  to  be 
installed  in  the  1991  Volkswagen  GTI 
(Canadian).  Champagne  stated  that  a 
knee  bolster  with  a  U.S.-model  part 
number  would  be  installed  as  part  of  the 
automatic  restraint  system.  Champagne 
contended  that  the  installation  of 
manual  lap  belts  does  not  require 
replacement  of  the  entire  seat,  as  the 


belts  will  have  attachment  points  to  the 
seat  rails  in  the  same  manner  as  U.S. 
certified  models. 

NHTSA  has  reviewed  each  of  the 
issues  that  Volkswagen  has  raised 
regarding  Champagne's  petition. 
NHTSA  believes  that  Champagne's 
responses  adequately  address  each  of 
those  issues.  NHTSA  further  notes  that 
the  modifications  described  by 
Champagne  have  been  performed  with 
relative  ease  on  thousands  of 
nonconforming  vehicles  imported  over 
the  years,  and  would  not  preclude  the 
non-U.  S.  certified  1991  Volkswagen  GTI 
(Canadian)  fi-om  being  found  "capable 
of  being  readily  modified  to  comply 
with  all  Federal  motor  vehicle  safety 
standards." 

NHTSA  has  accordingly  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subfect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-149  is  the 
veihicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1991  Volkswagen  GTI  (Canadian)  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1991  Volkswagen  Golf  GTI 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at49CFR1.5qand  501.8. 

Issued  on:  April  18,  1996. 
Mariljrnne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  96-10062  Filed  4-23-96:  8:45  am) 

BILUNG  CODE  4910-69-P 


Surface  Transportation  Board  ^ 
nSocket  No.  AB-455X] 

Ashley,  Drew  &  Northern  Railway 
Company;  Abandonment  Exemption; 
In  Ashley  and  Drew  Counties,  AR 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  Exemption. 


SUMMARY:  The  Board,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C  10903-04  the 
abandonment  by  Ashley,  Drew  & 
Northern  Railway  Company  of  its  entire 
line  between  milepost  0  at  Crossett  and 
milepost  40.5  at  Monticello,  in  Ashley 
and  Drew  Counties,  AR,  subject  to  an 
environmental  condition.  The 
abandonment  of  a  segment  of  the  line  is 
further  conditioned  upon  the  receipt  of 
Board  authority  for  the  discontinuance 
of  trackage  rights  over  that  segment. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  24. 
1996.  Formal  expressions  of  intent  to 
file  an  offer  ^  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  May  6,1996;  petitions  to  stay 
must  be  filed  by  May  9,  1996;  requests 
for  a  public  use  condition  must  be  filed 
by  May  14,  1996;  and  petitions  to 
reopen  must  be  filed  by  May  20.  1996. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB--i55X  to:  (1)  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  NW.,  Washington,  DC  20423, 
and  (2)  Eugenia  I^ngan,  Shea  & 
Gardner,  1800  Massachusetts  Avenue, 
NW.,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  927-5660. 
ITDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision.  v\Tite  to,  call, 
or  pick  up  in  person  from:  CX^  News  & 
Data,  Inc..  Room  2229,  1201 
Constitution  Avenue,  NW.,  Washington. 
DC  20423.  Telephone:  (202)  289-^357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5271.] 

Decided:  April  9,  1996. 


'  The  ICC  Termination  Acl  of  1995.  Pub.  L.  No. 
104-98.  109  Stat.  803  (the  Act),  which  was  pnacled 
on  December  29.  1995.  and  took  effect  on  lanuarv 
1,  1996.  abolished  the  Interstate  Oimmerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  ihr  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  dale  of  that 
legislation  shall  be  decided  under  ihr  law  in  effect 
prior  to  January  1.  1996.  insofar  as  they  involve 
functions  retained  by  the  Act  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1.  1996.  and  to  functions  thai  are  subiect 
to  Board  jurisdiction  pursuant  to  section  10903 
Therefore,  this  notice  applies  the  law  in  effect  pnor 
to  the  Act.  and  citations  arc  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated 

2  See  Exempt,  of  Rail  Abandonment— (Jffers  (it 
Finan.  Assist..  4  l.C.C.2d  164  (1987) 
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Bv  tho  Boiint  ChHiriUHii  Mniyan  Vi(  i' 
Chairman  .Sirnriions,  and  Connmssioner 
Owen. 
Veraon  A.  Williams. 

|FR  Doc.  9&-J0065  Filed  4-23  Qfi:  «:45  ami 

BILLMQ  COOe  4«1»-0<M» 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collection;  Comment  Request 

action:  Notice  and  retjuest  for 
comments. 


SUMMARY:  rht(  Department  of  the 
Trea.sury.  .i.^  P'lrt  of  its  contiiuiinn  elfort 
to  reduce  paperwork  niui  res[)oiulent 
burden,  invites  tfie  general  piihii   ami 
other  Federal  agencies  to  i  omment  on 
an  information  <  i)lle<:tion  that  is  due  for 
renewed  approv.il  bv  the  Office  of 
Management  .ind  Hiuinet    The  i oninient 
period  is  reipiired  bv  the  Faperworlt 
Reduction  A(  t  of  \^M8.  I'wblic  Uiw  104- 
1.1  (44  use    .)f".(lh((.)(2)(A))   Currently. 
the  Office  of  International  Financial 
Analysis  within  the  Department  of  the 
Treasury  is  soliciting  comments 
concerning  nicordkeeping  requirements 
asso<;iated  with  Reporting  of 
International  (-ipital  and  Foreign 
t:iirrency  Transiictions  and  Fositions — 
n  CFRPart  12H 

DATES:  Written  i onnnents  should  he 
r««;eived  on  or  [ndore  June  21.  199b  to 
be  assured  of  i;onsui»!ration. 
ADDRESSES:  Direct  all  written  comments 
to  Ciary  A.  I.ee.  Manager,  Treasury 
International  C^ipital  Reporting  Sy.stem, 
Department  of  the  I'reasury,  Room  5464, 
1500  Pennsylvania  Avenue  NW., 
Washington  IX;  20221) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  bt! 
dire<:ted  to  t;ary  A.  Le«'.  Manager. 
Treasury  International  (Uipital  Reporting 
System,  Department  of  the  Treasury. 
Room  54fi4.  1500  Pennsylvania  Avenue 
NW  ,  Washington  fX:  20220,  (202)622- 
2270 
SUPPLEMENTARY  INFORMATION: 

Title  Reporting  of  International 
Capital  and  Foreign  (Currency 
Transactions  and  Position.s — .11  CF'R 
Part  12H. 

OMB  Number  150.5-0149. 

Abstract:  31  CF"R  Part  128  establishes 
general  guidelines  for  reporting  on 
United  States  claims  on  and  liabilities  to 
foreigners,  on  tran.s<u:tions  in  se<;urities 
with  foreigners;  and  on  the  monetary 
reserves  of  the  United  States  as 
provided  lor  by  the  International 
Investment  and  Trade  in  Services 


Survey  Act  and  the  Bretton  Woods 
Agreements  Act.  In  addition,  31  CFR 
Part  12H  establishes  general  guidelines 
for  reporting  on  the  nature  and  source 
of  foreign  currency  transactions  of  large 
U.S.  business  enterprises  and  their 
foreign  afrdiates.  This  regulation 
includes  a  recordkeeping  requirement. 
^  128.5.  which  is  necessary  to  enable  the 
Office  of  International  Financial 
Analysis  to  verify  reported  information 
and  to  secure  additional  information 
( Diiceming  reported  information  as  may 
be  necessary.  The  recordkeepers  are 
U.S.  persons  required  to  file  reports 
covered  by  these  regulations. 

Current  Actions:  No  changes  to 
re(  ordkeeping  requirements  are 
proposed  at  this  time. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  nf  Respondents: 

2,000. 

Hstimnted  Average  Time  per 
Respondent:  Three  (3)  hours  per 
n;spondent  per  response. 

Hstnnated  Total  Annual  Burden 
Hours:  fi.OOO  hours,  based  on  one 
n.'sponse  per  year. 
REQUEST  FOR  COMMEKTSi  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  written  comments  concsming: 
whether  31  CFR  §  128.5  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  Office,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  burden 
estimates;  how  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  how  to 
minimize  the  reporting  and/or 
n'cordkeeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data. 

Thomas  Ashby  McCown. 
Director,  Office  of  International  Financial 
Analysis. 
IFR  Doc.  96-10036  Filed  4-23-96;  8:45  ami 

BIUJNQ  COOC  M10-1S-M 


Company  was  last  listed  as  an 
acceptable  surely  on  Federal  bonds  at  60 
PR  34438,  June  30,  1995. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  1995 
revision,  to  reflect  this  change. 

The  Circular  may  be  viewed  or 
downloaded  by  calling  the  U.S. 
Department  of  the  Treasury.  Financial 
Management  Service,  computerized 
public  bulletin  board  system  (FMS 
Inside  Line)  at  (202)  874-6817/7034/     ' 
6953/6872.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Washington.  DC. 
telephone  (202)  512-0132.  When 
ordering  the  Circular  from  GPO.  use  the 
following  stock  number:  048-000- 
00489-0. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch.  3700  East-West 
Highway,  Room  6F04,  Hyattsville,  MD 
20872,  telephone  (HTS/202)  874-6602. 

Dated:  April  4.  1996. 
Charles  F.  Schwan  m, 
Director.  Funds  Management  Division, 
Financial  Management  Service. 
(PR  Doc.  96-10077  Filed  4-23-96;  8:45  am] 
WLUNG  COOC  aiO-3»-M 


Fiscal  Service 

[DepL  CIrc.  570. 1996  Rev..  Supp.  No.  8] 

Surety  Connpanies  Acceptable  on 
Federal  Bonds;  Redomestication: 
Amwest  Surety  Insurance  Company 

Amwest  Surety  Insurance  Company 
has  redomesticated  from  the  state  of 
California  to  the  stale  of  Nebraska 
effective  December  14,  1995.  The 


IDepL  CIrc.  570, 1995— Rev.,  Supp.  No.  10] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
Authority:  Delta  Casualty  Company 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  DELTA  CASUALTY 
COMPANY,  of  Chicago,  Illinois,  under 
the  United  States  Code,  Title  31. 
Sections  9304-9308,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  60 
FR  34440.  June  30.  1995. 

With  respect  to  any  bonds  currently 
in  force  with  Delta  Casualty  Company, 
bond-approving  officers  may  let  such 
bonds  run  to  expiration  and  need  not 
secure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  the 
Company.  In  addition,  bonds  that  are 
continuous  in  nature  should  not  be 
renewed. 

The  Circular  may  be  accessible 
through  the  Internet  (http: 
llwww.ustreas.gov/treasury/bureaus/ 
finman/c570.html)  and  also  viewed  or 
downloaded  by  calling  the  U.S. 
Department  of  the  Treasury.  Financial 
Management  Service,  computerized 
public  bulletin  board  system  (FMS 
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Inside  Line)  at  (202)  874-6817/7034/ 
6953/6872.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  048-000- 
00489-0. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East- West 
Highway,  Room  604,  Hyattsville.  MD 
20872,  telephone  (202/FTS)  874-6905. 

Dated:  April  8,  1996. 
Charles  F.  Schwan  lH, 

Director.  Funds  Management  Division. 
Financial  Management  Service 
IFR  Doc  96-10080  Filed  4-23-96;  8:45  am] 
BILUNO  COOE  4«10-4S-M 


[Dept  Circ.  570, 1995  Rev.,  Supp.  No.  9] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Redomestication:  Far 
West  Insurance  Company 

Far  West  Insurance  Company  has 
redomesticated  from  the  state  of 
CaUfomia  to  the  state  of  Nebraska 
effective  December  14,  1995.  The 
Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  60 
FR  34440,  June  30,  1995. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570. 1995 
revision,  to  reflect  this  change. 

The  Circular  may  be  viewed  or 
downloaded  by  calling  the  U.S. 
Department  of  the  Treasury,  Financial 
Management  Service,  computerized 
public  bulletin  board  system  (FMS 
Inside  Line)  at  (202)  874-6817/7034/ 
6953/6872.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Washington,  DC, 
telephone  (202)  512-0132.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  048-000- 
00489-0.   , 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East-West 
Highway,  Room  6F04.  Hyattsville,  MD 
20782,  telephone  (FTS/202)  874-6602. 

Dated:  April  4, 1996. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

IFR  Doc.  96-10078  Filed  4-23-96;  8:45  am) 

BILUNG  COOC  ai»-AS-M 


[Dept  Circ.  570, 1995— Rev.,  Supp.  No.  11] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Termination  of 
Authority:  The  Personal  Service 
Insurance  Company 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  The  Personal  Service 
Insurance  Company,  of  Columbus.  Ohio. 
under  the  United  States  Code,  Title  31, 
Sections  9304-9308,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  60 
FR  34445,  July  1.1995. 

With  respect  to  any  bonds  currently 
in  force  with  The  Personal  Service 
Insurance  Company,  bond-approving 
officers  may  let  such  bonds  run  to 
expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

The  Circular  may  be  viewed  or 
downloaded  through  the  Internet  (http:/ 
/www. ustreas.gov/treasury /bureaus/ 
finman/c570.htmll  or  computerized 
public  bulletin  board  system  (FMS 
Inside  Line)  at  (202)  874-6817/7034/ 
6953/6872.  A  hard  copy  may  also  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  048-000- 
00489-0. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch.  3700  East- West 
Highway,  Room  6F04,  Hyattsville,  MD 
20872,  telephone  (202/FTS)  874-6507. 

Dated:  April  8. 1996. 
Charles  F.  Schwan  m, 

Director,  Funds  Management  Division. 
Financial  Management  Service. 
IFR  Doc.  96-10079  Filed  4-23-96;  8:45  am] 
BILLING  COOE  4«10-4S-M 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  4070, 4070PR, 
4070A,  and  4070A-PR 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4070.  Employee's  Report  of  Tips  to 
Employer;  Form  4070PR,  Informe  al 
Patrono  de  Propinas  Recibidas  [)or  el 
Empleado;  Form  4070A,  Employees 
Daily  Record  of  Tips;  and  Form  4070A- 
PR,  Registro  Diario  de  Propinas  del 
Empleado. 

DATES:  Written  comments  should  be 
received  on  or  before  June  24,  1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW  .  Washington.  DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  4070.  Employee's  Report 
of  Tips  to  Employer;  Form  4070PR, 
Informe  al  Patrono  de  Propinas 
Recibidas  por  el  Empleado;  Form 
4070A,  Employee's  Daily  Record  of 
Tips;  and  Form  4070A-PR.  Registro 
Diario  de  Propinas  del  Empleado 

OMB  Number:  1545-0065 

Form  Number:  Forms  4070.  4070PR, 
4070A,  and  4070A-PR. 

Abstract:  Employees  who  recei\e  at 
least  $20  per  month  in  tips  must  report 
the  tips  to  their  employers  monthly  for 
purposes  of  withholding  of  employment 
taxes.  Forms  4070  and  4070PR  (Puerto 
Rico  only)  are  used  for  this  purpose 
Employees  must  keep  a  daily  record  of 
tips  they  receive.  Forms  4070A  and 
4070A-PR  (Puerto  Rico  only)  are  used 
for  this  purpose. 

Current  Actions:  Forms  4070  and 
4070PR  are  being  revised  to  allow 
separate  reporting  of  cash  tips  received, 
charged  tips  received,  and  tips  paid  out 
to  other  employees.  The  net  amount  of 
tips  reported  to  the  employer  has  been 
moved  from  Forms  4070.A  and  4070A- 
PR  to  Forms  4070  and  4070PR. 

Type  ofRe\iew:  Revision. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
540,000. 

Estimated  Time  Per  Respondent:  60 
hrs.,  58  min.  (Forms  4070  and  4070A): 
58  hrs.,  26  min.  (Forms  4070PR  and 
4070A-PR). 

Estimated  Total  Annual  Burden 
Hours:  32,847,840. 
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REQUEST  FOR  COMMENTS:  Clomments 
submitted  in  response  to  this  notii.e  will 
be  summarized  and/or  ini  luded  in  the 
request  for  OMB  approval   All 
comments  will  become  a  matter  of 
public  re(  ord  Commsnts  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
ageni:v.  including  whether  the 
information  shall  have  practii;al  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  c  olle<:tion  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (d) 
ways  to  minimize  the  burden  ot  the 

(  olle(  tioii  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Appro\.-(t    April  11,  144h 
Garrick  R  Shear. 

IRS  flfpiirfs  i'lt^lnuH^'  Utin  t-r 

|FK  [>«    ^-  lOOHh  F'llt'd  4    J  (    '»h,  H  4S  dinl 

BILLIMG  COO€  ♦S30-01-P 


UMI 
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Corrections 


Federal  Regist«- 

Vol.  61,  No.  80 
Wednesday,  April  24.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  213,  215,  216,  223,  235, 

252,  253,  and  Appendix  G  to  Chapter 

2 

[Defense  Acquisition  Circular  (DAC)  91-10] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Miscellaneous 
Amendments 

Correction 
-.    In  rule  document  96-^480  beginning 
on  page  7739  in  the  issue  of  Thursday, 
February  29,  1996.  make  the  following 
corrections: 

213.505-3    [Corrected] 

1.  On  page  7742,  in  the  third  column, 
in  section  213.505-3  (b)(1),  in  the 
second  line,  "purchasers"  should  read 
"purchases". 

215.810-3    [Corrected] 

2.  On  page  7743,  in  the  first  column, 
in  section  215.810-3  (b)(i)(A).  in  the 
second  line,  "billion."  should  read 
"billion;". 

216.306    [Corrected] 

3.  On  the  same  page,  in  the  second 
column,  in  section  216.306  (c)(i)(C)(iii), 
in  the  fourth  line,  after  the  word  "not" 
insert  "for". 

216.703    [Corrected] 

4.  On  the  same  page,  in  the  same 
column,  in  section  216.703  (c),  in  the 
third  line,  "basis"  should  read  "basic". 


223.7203    [Corrected] 

5.  On  page  7744,  in  the  first  column, 
in  section  223.7203,  in  the  first  line, 
"Under"  should  read  "Use". 

235.7006    [Corrected] 

6.  On  the  same  page,  in  the  third 
column,  in  section  235.7006  (H.4),  in 
the  fifth  line,  "1-800-CAL-DITC"  should 
read  "l-800-CAL-DTIC". 

7.  On  page  7745,  in  the  3d  column,  in 
section  235.7006,  in  the  32nd  line,  after 
the  word  "Data"  insert  "-". 

8.  On  the  same  page,  in  the  same 
column,  in  section  235.7006,  in  the  14th 
line  from  the  bottom.  "Indiane-Owned" 
should  read  "Indian-Owned". 

9.  On  page  7746,  in  the  1st  column, 
in  section  235.7006,  in  the  23d  line,  in 
"*(1.109)  through  *(1.126)",  the  asterisks 
in  front  of  these  numbers  should  be 
removed. 

10.  On  the  same  page,  in  the  2nd 
column,  in  section  235.7006,  in  the  27th 
line,  "52.204-7003"  should  read 
"252.204-7003". 

11.  On  the  same  page,  in  the  third 
column,  in  section  235.7006,  in  the 
seventh  line  firom  the  bottom,  "Foregin" 
should  read  "Foreign". 

12.  On  the  same  page,  in  the  same 
column,  in  section  235.7006,  in  the 
sixth  line  from  the  bottom,  after  the 
word  "Contract"  insert  "Performance". 

13.  On  page  7747,  in  the  3d  column, 
in  section  235.7006,  in  the  40th  line, 
"Nocommercial"  should  read 

' '  Noncommercia  1". 

14.  On  the  same  page,  in  the  1st 
column,  in  section  235.7006,  in  the  38th 
line.  "*(1.192)"  should  read  "(1.192). 

15.  On  page  7748,  in  the  third 
column,  in  section  235.7006,  in  the 
seventh  line,  "Hostirically"  should  read 
"Historically". 

16.  On  the  same  page,  in  the  2nd 
column,  in  section  235.7006,  in  the 
14th.  15th.  and  16th  lines,  "252.209-7, 


252.219-1,  252.223-13"  should  read 
"52.209-7,  52.219-1.  52.223-13". 

17.  On  the  same  page,  in  the  1st 
column,  in  section  235.7006,  in  the  Uih 
line  from  the  bottom.  "(L.19)"  should 
read"*(L.19)". 

18.  On  page  7749,  in  the  first  column, 
in  section  235.7006  (i)(D){3),  in  the  third 
line,  after  the  word  "average"  insert 
"or*. 

252.20»-7005    [Corrected] 

19.  On  page  7750,  in  the  first  column, 
in  the  amendatory  instruction  to  section 
252.209-7005,  in  the  fifth  line,  "252.209 
7005  Military  recruiting  on  campus.' 
should  read  "252.209-7005  Military 
Recruiting  on  Campus.". 

252^17-7027    [Corrected] 

20.  On  the  same  page,  in  the  second 
column,  in  section  252.217-7027 
paragraph  (b)  of  the  clause,  in  the  fourth 
line,  "proposed,"  should  read 
"proposal,". 

PART  253    [CORRECTED] 

21.  On  page  7751.  in  the  first  column, 
in  amendatory  instruction  49  to  Part 
253,  in  the  third  line,  "(construction)" 

'  should  read  "(Construction)"  '. 

Appendix  G  to  Chapter  2    [Corrected] 

22.  On  the  same  page,  in  the  second 
column,  in  Appendix  G  to  Chapter  2. 
under  the  heading  entitled  "PART  10 
MISCELLANEOUS  DEFENSE 

ACTIVITIES  Acnvmr  address 

NUMBERS",  in  third  line, 
"headquarters"  should  read 
"Headquarters":  in  the  fourth  line, 
"room"  should  read  "Room";  in  the 
fifth  line,  after  the  zip  code  "20301- 
1155"  insert  '(ZD46)". 

BIUJNG  CODE  1SOS-«1-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94D-0324] 

International  Conference  on 
Harmonisation,  Guidance  on  Specific 
Aspects  of  Regulatory  Qenotoxicity 
Tests  for  Ptiarmaceuticals;  Availability 

AGENCY:  Food  and  Dru^  Administration. 

HHS 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guideline  entitled  "Giiuiance  on 
Spei.ific  Aspects  of  Ri-gulatory 
Geiiotoxicity  Tests  for 
Phunnaceiiticals  "  This  guideline  was 
prepared  under  the  auspu.es  of  the 
IntHrnnlioiial  Conft-rente  on 
Harmon  I  s,\t  ion  of  Technical 
Requirements  for  Registration  of 
Fhnrmaceuticals  for  Human  Use  (ICH). 
The  guideline  is  intended  to  provide 
guidanie  on  gpnotoxicity  testing  for 
pharmaceuticals. 

DATES:  Effective  April  24.  1996.  Submit 
written  comments  .it  anv  time. 
ADDRESSES:  Submit  written  comments 
oil  the  guidance  to  the  Dockets 
Management  Br.im  h  (HF.^-IOS).  Food 
jnd  Drug  .\drninistratiu:i.  12420 
Parklawn  Dr..  rm    1-2.3.  Rockville.  MD 
2()K.t7.  Copies  of  the  guideline  entitled 
"Guidance  on  Specific  Aspects  of 
Regulator\'  Q'notoxu.ity  tests  for 
Phannaceutit;als"  are  available  from  the 
Consumer  Affairs  Brani.h  (HFD-8) 
(previously  the  CDFR  Fxecutive 
Secretariat  Staff),  Center  for  Dru^ 
Evaluation  and  Research.  Food  and 
Drug  .Administration.  77)00  Standish  PI.. 
Ro<kville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline;  Robert  E. 

Osterberg,  Center  for  Drug 

Evaluation  ind  Research  (HFD- 

520).  Food  and  Drug 

.Administration.  ,")fi(j()  Fishers  I^ne. 

Rockville.  Ml)  20857.  .«01-44.1- 

4  MR) 

Regarding  ICH  Janet  |,  Shovvalter. 

Office  of  Health  Aflairs  (HFY-20), 

Food  and  Drug  .\dministration. 

5W)0  Fishers  Lane.  Rockville.  MD 

20857.  101-827-0HH4 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  m.inv  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 


based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  n;gulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  Slates.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologic  s  Evaluation  and  Research. 
FDA.  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA.  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Prote<.tion  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  September 
22.  1994  (59  FR  48734).  FDA  published 
a  draft  tripartite  guideline  entitled 
"Notes  for  Guidance  on  Specific 
Aspects  of  Regulatory  Genotoxicity 
Tests."  The  notice  gave  interested 
persons  an  opportunity  to  submit 
comments  by  December  6,  1994. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guideline, 
a  final  draft  of  the  guideline  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  at  the 
ICH  meeting  held  in  Julv  1995. 

The  guideline  recommends  methods 
for  testing  and  assessing  the  genotoxic 
potential  of  pharmaceuticals.  A 
companion  do(  ument  (S2B: 
■(.ienotoxicity:  Standard  Battery  Tests") 
providing  guidaiK.e  on  a  "core  test 
battery"  is  under  development.  These 
recommendations  are  based  on  a 
retrospective  review  of  relevant 
databases  from  the  international 
pharmaceutical  industry  and  regulatory 
agencies  in  the  European  Community. 
Japan,  and  the  United  States.  Because 
these  tests  have  not  been  designed  nor 


validated  for  biological  products  (e.g.. 
large  molecules),  they  should  not  be 
routinely  applied  to  such  products. 
When  there  is  cause  for  concern, 
specific  endpoints  should  be  identified 
and  relevant  tests  should  be  developed 
and  applied. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR  ' 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  i^vising  §  10.90(b). 
Although  this  guideline  does  not  create 
or  confer  any  rights  for  or  on  any 
person,  and  does  not  operate  to  bind 
FDA,  it  does  represent  the  agency's 
current  thinking  on  recommended 
methods  for  testing  and  assessing  the 
genotoxic  potential  of  pharmaceuticals. 

As  with  all  of  FDA's  guidelines,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and.  where 
appropriate,  the  guideline  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guideline  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  guideline  follows: 

Guidance  on  Specific  Aspects  of  Regulatory 
Genotoxicity  Tests  for  Pharmaceuticals 

1.  Introduction 

Guidelines  for  the  testing  of 
pharmaceuticals  for  genetic  toxicity  have 
l)een  established  in  the  European  Community 
(EEC.  1987)  and. Japan  (Japanese  Ministry  of 
Health  and  Welfare.  1989).  PDAs  Centers  for 
Drug  Evaluation  and  Research  and  Biologies 
Evaluation  and  Research  (CDER  and  CBER) 
currently  consider  the  guidance  on  genetic 
toxicity  testing  provided  by  FDA's  Center  for 
Food  Safety  and  Applied  Nutrition  (58  FR 
16536.  March  29.  1993)  to  be  applicable  to 
pharmaceuticals. 

The  following  notes  for  guidance  should  be 
applied  in  conjunction  vkith  existing 
guidelines  in  the  United  States,  the  European 
Community,  and  Japan.  The 
recommendations  below  are  derived  from 
considerations  of  historical  information  held 
within  the  international  pharmaceutical 
industry,  the  three  regulatory  bodies,  and  the 
scientific  literature.  VVhere  relevant,  the 
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recommendations  from  the  latest  review  of 
the  Organization  for  Economic  Cooperation 
and  Development  (OECD)  guidelines  (OECD. 
1994)  and  the  1993  International  Workshop 
on  Standardisation  of  Genotoxicity  Test 
Procedures  [Mutation  Research.  312(3).  1994] 
have  been  considered. 

2.  Specific  guidance  and  recommendations 

2. 1  Specific  guidance  for  in  vitro  tests 

2.1  1  The  base  set  of  strains  used  in  bacterial 

mutation  assays 

Current  guidelines  for  the  detection  of 
bacterial  mutagens  employ  several  strains  to 
detect  base  substitution  and  frameshift  point 
mutations.  The  Salmnnella  typhimurium 
strains  mentioned  in  guidelines  (normally 
TA1535.  TA1537.  TA98.  and  TAIUOI  will 
detect  such  changes  at  G-C  (guanine- 
cvtosine)  sites  within  target  histidine  genes, 
it  Is  clf^ar  from  the  literature  that  some 
mutagenic  carcinogciis  also  modify  A-T 
(adenine-thymine)  base  pairs.  Therefore,  the 
standard  set  of  strains  u.sed  in  bac  tpria! 
mutation  assays  should  include  strains  that 
will  detect  point  mutations  at  .A-T  sites,  such 
as  5.  typhimurium  T.A102.  which  detects 
such  mutations  within  multiple  copies  of 
/ji.sG  genes,  or  Eschtrichia  coU  WP2  uvtA. 
which  detects  these  mutations  in  the  trpE 
gene,  ur  the  same  strain  possessing  the 
plasmid  (pKMlOl).  which  carries  mucAB 
genes  'hnl  enhance  error  protic  repair  (see 
note  l!  I:i  conclusion  the  following  basi-  set 
of  bacteria!  strains  should  be  used  tor  routine 
testing,  '1  he  strains  cited  below  are  all  S. 
typhimurium  isclrtti-s.  unless  speiifi^d 
otherwise. 

1   TA98.  2   TAIOO.  3   TA1535;  4   TA15.^7 
or  TA97  or  TA97a  (see  note  2).  5.  T.\iU2  or 
E  coli  WP2  inT,4  or  E  coli  WP2  uvt.4 
(pKMlOl). 

In  order  to  detect  cross-linking  agents  it 
may  be  preferable  to  select  S  typhimurium 
TA  102  or  to  add  a  repair  proficient  E.  cnli 
sU-ain.  such  as  WP2  pKMlOl.  It  is  noted  that 
such  compounds  are  detected  in  assays  that 
measure  chromosome  damage. 

2.1.2  Definition  of  the  top  concentration  for 
in  vitro  tests 

2.1.2.1  High  concentration  for  nontoxic 
compounds 

For  freely  soluble,  nontoxic  compounds, 
the  desired  upper  treatment  levels  are  5 
milligrams  (mg)/plate  for  bacteria  and  5  mg/ 
milliliter  (ml)  or  10  millimolar  (mM) 
(whichever  is  the  lower]  for  mammalian 
cells. 

2.1.2.2  Desired  level  of  cytotoxicity 

Some  genotoxic  carcinogens  are  not 
detectable  in  in  vitro  genotoxicity  assays 
unless  the  concentrations  tested  induce  some 
degree  of  cytotoxicity.  It  is  also  apparent  that 
excessive  toxicity  often  does  not  allow  a 
proper  evaluation  of  the  relevant  genetic 
endpoint.  Indeed,  at  very  low  survival  levels 
in  mammalian  cells,  mechanisms  other  than 
direct  genotoxicity  f)er  se  can  lead  to 
"positive  "  results  that  are  related  to 
cytotoxicity  and  not  genotoxicity  (e.g..  events 
associated  with  apoptosis.  endonuclease 
release  from  lysosoraes.  etc.].  Such  events  are 
likely  to  occur  once  a  certain  concentration 
threshold  is  reached  for  a  toxic  compound. 


T'l  balance  these  conflicting 
considerations,  the  following  levels  of 
cytotoxicity  are  currently  considered 
acceptable  for  in  vitro  bacterial  and 
mammalian  cell  tests  (concentrations  should 
not  exceed  the  levels  specified  in  2.1.2.1): 

(i)  In  the  bacterial  reverse  mutation  test, 
the  highest  concentration  of  test  compwund 
is  desired  to  show  evidence  of  significant 
toxicity.  Toxicity  may  be  detected  by  a 
reduction  in  the  number  of  revertants.  a 
clearing  or  diminution  of  the  background 
lawn. 

(iil  The  desired  level  of  toxicity  for  in  vitro 
cytogenetic  tests  using  cell  lines  should  be 
greater  than  50  percent  reduction  in  cell 
numljer  or  culture  confluency  For 
lymphocyte  cultures,  an  inhibition  of  mitotic 
index  by  greater  than  50  percent  is 
considered  sufficient. 

(iii)  In  mammalian  cell  mutation  tests, 
ideally  the  highest  concentration  should 
produce  at  least  80  percent  toxicity  (no  more 
than  20  percent  survival).  Toxicity  can  be 
measured  either  by  assessment  of  cloning 
efficiency  (e.g..  immediately  after  treatment), 
or  bv  calculation  of  relative  total  growth,  i.e.. 
the  product  of  relative  suspension  growth 
during  the  expression  period  and  relative 
plating  efficiency  at  the  time  of  mutant 
selection  Caution  is  due  with  positive  results 
obtained  at  levels  of  survival  i.iwer  than  10 
percent. 
2.1.2.3  Testing  of  poorly  soluble  compounds 

There  is  some  evidence  that  dose-related 
genotoxic  activity  can  be  detected  when 
testing  certain  compound's  in  ihe  insoluble 
range  in  both  bacterial  and  mammalian  cell 
j;r'iotoxicity  tests.  This  is  generalK 
assoriatcd  with  dose-related  toxicity  (see 
note  3i.  It  is  po:,sible  that  solubilization  of?, 
precipitate  is  enhanced  by  serum  in  the 
culture  medium  or  in  the  presence  of  S9-mix 
constituents.  It  is  also  probdble  that  cell 
memhrane  lipid  can  facilitate  absorptio:.   if 
lipophilic  compounds  into  cells  In  arfdi:u  i. 
some  tvpvJS  of  mammalian  cells  have 
endocytic  activity  (e.g..  Chinese  hamster  V79. 
CHO  and  CHL  cehs)  and  can  ingest  solid 
particles  that  ma\  ?ubsequentl\  di^ipe.se  into 
the  cytoplasm.  An  insoluble  conipoiind  may 
also  contain  soluble  ger^otoxir  impur:tie'i  it 
should  also  be  noted  that  a  number  of 
insoluble  pharmaceuticals  are  administered 
to  humans  as  susp)ensions  oi  as  particulate 
materials. 

On  the  other  hand,  heavy  (in-rinitutes  can 
interfere  with  scoring  the  desirea  parameter 
and  render  control  of  exposure  very  diffjcult 
(e.g..  where  (a)  centrifugation  step(sl  is  (are) 
included  in  a  protocol  to  remove  cells  from 
expwsure  media)  (see  note  4).  or  render  the 
test  compound  unavailable  to  enter  cells  and 
interact  with  DNA. 

The  following  strategy  is  recommended  for 
testing  relatively  insoluble  compounds.  The 
recommendation  below  refers  to  the  test 
article  in  the  culture  medium. 

If  no  cytotoxicity  is  observed,  then  the 
lowest  precipitating  concentration  should  be 
used  as  the  top  concentration  but  not 
exceeding  5  mg  per  plate  for  bacterial  tests 
and  5  mg/mL  or  10  mM  for  mammalian  ceii 
tests.  If  dose-related  cytotoxicity  or 
mutagenicity  is  noted,  irrespective  of 
solubility,  then  the  top  concentration  should 


be  based  on  toxicity  as  described  above.  This 
may  require  the  testing  of  more  than  one 
precipitating  concentration  (not  to  exceed  the 
above  stated  levels).  It  is  recognized  that  the 
desired  levels  of  cv'totoxicify  may  not  be 
achievable  if  the  extent  of  precipitation 
interferes  with  the  scoring  of  the  test  In  ail 
cases,  precipitation  should  be  evaluated  at 
the  beginning  and  at  the  end  of  the  treatment 
period  using  the  naked  eye 

2.2  Specific  guidance  for  m  vivo  tests 

2  2  1  .Acceptable  bone  marrow  tests  for  ♦he 
df;tertion  of  ciastogens  -.n  vivo 

Tests  measuring  chromosomal  atjerrations 
in  nucleated  bone  marrow  cells  in  rodents 
can  detect  a  wide  spectrum  of  changes  m 
chromosomal  integritx   These  changes  almost 
all  result  from  breakage  of  one  or  more 
chromatids  as  the  initial  event  Breakage  of 
chromatids  or  chromiOsomes  can  result  in 
micrunucleus  formation  'fan  acentnt 
fragment  is  produced,  therelore.  assays 
detecting  either  chromosomal  aberrations  or 
m.icronuclei  are  acceptable  for  detec  ting 
ciastogens  Isch;  notf  5i  Micronuclei  can  also 
result  from,  lagging  of  one  or  m.orc  whole 
chromosorae(s)  a"  tmaphase  ar.d  thus 
m!LroRuclei;s  tf>sts  ha\f  the  potential  to 
detect  some  ane^ploidv  inducers  (see  note  61 

In  conclusicr.  either  the  analysis  of 
chromosomal  ab<^rrati..ns  in  bone  marrow 
cells  or  the  measurement  of  micronucleatcd 
polychromatic  ervthnx  ytes  in  bone  manow 
cells  m  vi\o  is  acceptable  for  the  detection 
of  ciastcjgens  The  measuremen'  of 
micronucleateo  immature  le  g 
poiychrc)mat!c)  erythrocytes  .;,  peripheral 
blood  is  an  acceptdbii  auernatue  in  the 
mouse  or  in  an\  uthc:  ijiecies  in  which  the 
inability  of  the  spleen  to  remove 
Tiiicronucleated  ervllircK  ytes  has  been 
demonstrated,  or  which  has  shown  an 
ddeqi:ate  sensitivity  to  detect  ciastogens' 
dneuplo)d\  inducers  in  peripheral  blood  iseo 
note  7). 

2.2  2  Use  of  male'femalc  rudents  in  bone 
marrow  micronucleus  tests 

Extensive  studies  o^^the  activny  of  known 
ciastogens  in  the  mouse  txjne  marrow 
micronucleus  test  have  shown  that,  in 
general,  male  m.ce  are  mon'  sensitive  than 
female  mice  for  micronucleus  induction  [see 
note  8).  Quantitative  differences  in 
micronucleus  inducnon  lia\p  been  identified 
between  the  sexes,  but  no  qudiitati\c 
differences  have  btten  descritK-d  Where 
marked  quantitative  differences  exist  there  is 
invariabh  a  differenct-  ui  toxicity  between 
the  sexes.  If  there  is  a  clear  qualitative 
difference  in  metabolites  between  male  and 
female  rodents,  then  both  sexes  should  be 
used.  Similar  principles  can  be  applied  for 
other  established  m  vi\o  tests  (see  cote  9j 
Both  rats  and  mice  are  deemed  acceptable  for 
use  in  the  bon^  marrow  micronucleus  test 
(see  note  10). 

In  summar\  .  uniess  there  are  obvious 
differences  in  toxicit\  or  metatx)lism  betwwn 
male  and  female  rodents,  males  aione  are 
sufficient  for  use  in  t)one  marrow 
micronucleus  tests  It  gender-spec ific  drugs 
•  are  to  be  tested,  animals  of  the  corresponding 
sex  should  normally  be  used. 
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/  3  Guidance  on  the  evaluation  of  test  results 

Oimparative  trials  have  shown 
ronilusively  that  iM<:h  in  vitni  test  system 
generates  both  false  negative  and  false 
positive  results  in  relation  to  pnnlicting 
rodent  carcinogenii  it\   Clenotoxicifv  test 
batteries  (of  in  vitro  and  in  vivo  tests)  detect 
carrinoRens  that  are  thought  to  a<:t  primarilv 
via  .1  ni(x:hanism  involving  direct  genetic 
damage,  such  as  the  ma|ority  of  known 
human  carcinogens  Therefore,  these 
batteries  mav  not  detect  nongenotoxic 
carcinogens  Experimental  conditions,  such 
as  the  limited  cap.ibilitv  of  the  in  vitro 
metatxilic  activation  s\ stems,  can  also  lead  to 
false  negative  results  in  in  vitro  tests  The  test 
batterv  approach  is  di>signed  to  reduce  the 
risk  of  false  negative  results  for  compounds 
with  genotoxic  potential   while  a  positive 
result  in  any  assa\  for  genotoxic  itv  dcH's  not 
nec^cssanlv  mean  that  the  test  c  ompound 
poses  a  genotoxic  i  an  uiogenic  hazard  to 
humans. 

2  3  1  (tuidance  on  the  evaluation  of  in  vitro 
test  results 

2.3.1  1  In  vitro  positive  results 

The  scientific  literature  gives  a  number  of 
conditions  that  mav  lead  to  a  [xisitive  in  vitro 
result  of  questionat)le  relevance  Therefore, 
anv  in  vitro  positive  test  result  should  be 
evaluated  for  its  biological  n-levance taking 
into  account  the  follovMng  considerations 
(this  list  is  not  exhaustive,  but  is  given  as  an 
aid  to  decision-making): 

(i)  Is  the  increase  in  n-sponse  over  the 
negative  or  solvent  f  ontroi  background 
regarded  as  a  meaningful  genotoxic  effect  for 
the  cells? 

(li)  Is  the  response  concentration-related':' 

(ill)  For  weak/equiv<x:al  responses,  is  the 
effect  reproducible'' 

(ivi  Is  the  positive  result  a  consequence  of 
an  in  vitro  specific  metatx)lic  activation 
pathway/in  vitro  specific  active  metabolite 
(see  also  note  121? 

(v)  Can  the  effect  b«!  attril)iited  to  extreme 
culture  conditions  that  do  not  cx"cur  in  in 
vivu  situations,  eg  .  extremes  of  pH; 
osmolalitv;  heavv  prec  ipitates.  especially  in 
cell  suspensions  (see  note  4)' 

(vi)  For  mammalian  cells,  is  the  effect  onlv 
seen  at  extremely  low  survival  levels  (see 
section  2  1.2.2  for  acceptable  levels  of 
toxicity)? 

(vii)  Is  the  positive  result  attributable  to  a 
contaminant  (this  mav  be  the  case  if  the 
compound  shows  no  structural  alerts  or  is 
weakly  mutagenic  or  mutagenic  onlv  at  very 
high  concentrations)' 

(vuij  Do  the  results  obtained  for  a  given 
genotoxic  endpoint  i Dtiforin  to  that  for  other 
comfxiunds  of  the  same  chemical  class? 

2  J  1  2  In  vitro  negative  results 

For  in  vitro  negative  results,  spet:ial 
attention  should  be  paid  to  the  following 
considerations  (the  examples  given  are  not 
exhaustive,  but  are  given  as  an  aid  to 
decision-making):  Dch-s  the  structure  or 
known  metabolism  of  the  compound  indicate 
that  standard  techniques  for  in  vitro 
metalxilic  activation  (e  g  .  rodent  liver  S9) 
mav  Ix*  inadec)uate'  Dch-s  the  stnicture  or 
known  reactivity  of  the  comjiound  indicate 
th.''  the  use  of  other  test  methcxls/systems 
may  be  appropriate? 


2  3.2  Guidance  on  the  evaluation  of  m  vivo 
test  results 

In  vivo  tests,  by  their  nature,  have  the 
advantage  of  taking  into  account  absorption, 
distribution,  and  excretion,  which  are  not 
factors  in  in  vitro  tests,  but  are  relevant  to 
human  use.  In  addition,  metabolism  is  likely 
to  be  more  relevant  in  vivo  compared  to  the 
sv stems  normally  used  in  vitro.  There  are  a 
few  validated  in  vivo  models  accepted  for 
assessment  of  genotoxicity  These  include  the 
bone  marrow  or  peripheral  blood  cytogenetic 
assays.  If  a  compound  has  been  tested  in 
vitro  with  negative  results,  it  is  usually 
sufficient  to  carry  out  a  single  in  vivo 
cytogenetics  as.say 

For  a  compound  that  induces  a  biologically 
relevant  positive  result  in  one  or  more  in 
vitro  tests  (see  section  2.3.1.1),  a  further  in 
vivo  test  in  addition  to  the  in  vivo 
cytogenetic  assay,  using  a  tissue  other  than 
the  bone  marrow/peripheral  blood,  ran 
pmvide  further  useful  information.  The  target 
cells  exf)osed  in  vivo  and  pKJssibly  the 
genetic  end  point  measured  in  vitro  guide  the 
c  hoice  of  fhjs  additional  in  vivo  test. 
However,  there  is  no  validated,  widely  used 
in  vivo  system  that  measures  gene  mutation. 
In  VIVO  gene  mutation  assays  using 
endogenous  ((enes  or  transgenes  in  several 
tissues  of  the  rat  and  mouse  are  at  various 
stages  of  development.  Until  such  tests  for 
mutation  become  accepted,  results  from  other 
in  VIVO  tests  for  genotoxicity  in  tissues  other 
than  the  bone  marrow  can  provide  valuable 
additional  data  but  the  assay  of  choice 
should  be  scientifically  justified  (see  note 
11). 

If  in  vivo  and  in  vitro  test  results  do  not 
agree,  then  the  differences  should  be 
considered/explained  on  a  case-by-case  basis 
(see  sections  2  3  1,1,  2,3.2.1.  and  note  12). 

In  conclusion,  the  assessment  of  the 
genotoxic  potential  of  a  compound  should 
take;  into  account  the  totality  of  the  findings 
and  acknowledge  the  intrinsic  values  and 
limitations  of  both  in  vitro  and  in  vivo  tests. 

2,3,2  1  Principles  for  demonstration  of  target 
tissue  exposure  for  negative  in  vivo  test 
results 

In  VIVO  tests  have  an  important  role  in 
genotoxicity  test  strategies.  The  significance 
of  in  VIVO  results  in  genotoxicity  test 
strategies  is  directly  related  to  the 
demonstration  of  adequate  exposure  of  the 
target  tissue  to  the  test  compound  This  is 
especially  true  for  negative  in  vivo  test 
results  and  when  m  vitro  test(s)  have  shown 
convincing  evidence  of  genotoxicity. 
.Mthough  a  dose  sufficient  to  elicit  a 
biological  response  (eg.,  toxicity)  in  the 
tissue  in  question  is  preferable,  such  a  dose 
could  prove  to  be  unattainable  since  dose- 
limiting  toxicity  can  occur  in  a  tissue  other 
than  the  target  tissue  of  interest  In  such 
cases,  toxicokinetic  data  can  be  used  to 
provide  evidence  of  bioavailability  If 
adequate  exposure  cannot  be  achieved,  eg., 
with  compounds  showing  very  poor  target 
tissue  availability,  extensive  protein  binding, 
etc  ,  conventional  in  vivo  genotoxicity  tests 
may  have  little  value. 

The  following  recommendations  apply  to 
bone  marrow  cytogenetic  assays;  as 
examples,  if  other  target  tissues  are  used, 
similar  principles  should  be  applied. 


For  compounds  showing  positive  results  in 
any  of  the  in  vitro  tests  employed, 
demonstration  of  in  vivo  exposure  should  be 
made  by  any  of  the  following  measurements: 

(i)  By  obtaining  a  significant  change  in  the 
proportion  of  immature  erythrocytes  among 
total  erythrocytes  in  the  bone  marrow,  at  the 
doses  and  sampling  times  used  in  the 
micronucleus  test  or  by  measuring  a 
significant  reduction  in  mitotic  index  for  the 
chromosomal  aberration  assay. 

(ii)  Evidence  of  bioavailability  of  drug- 
related  material  either  by  measuring  blood  or 
plasma  levels  (see  note  13). 

(iii)  By  direct  measurement  of  drug-related 
material  in  bone  marrow, 

(iv)  By  autoradiographic  assessment  of 
tissue  exfKJSure. 

For  methods  (ii)  to  (iv).  assessments  should 
be  made  preferentially  at  the  top  dose  or 
other  relevant  doses  using  the  same  species/ 
strain  and  dosing  route  used  in  the  bone 
marrow  assay. 

If  in  vitro  tests  do  not  show  genotoxic 
potential,  in  vivo  (systemic)  exposure  should 
be  demonstrated  and  can  be  achieved  by  any 
of  the  methods  above,  but  can  also  be 
inferred  from  the  results  of  standard 
absorption,  distribution,  metabolism,  and 
excretion  studies  in  rodents. 

2.3.2.2  Detection  of  germ  cell  mutagens 

With  respect  to  the  detection  of  germ  cell 
mutagens,  results  of  comparative  studies 
have  shown  that,  in  a  qualitative  sense,  most 
germ  cell  mutagens  are  likely  to  be  detected 
as  such  in  somatic  cell  tests  and  negative 
results  of  in  vivo  somatic  cell  genotoxicity 
tests  generally  indicate  the  absence  of  germ 
cell  effects  (see  note  14). 

3.  Notes 

(1)  Relevant  examples  of  genotoxic 
carcinogens  that  are  detected  if  bacterial 
strains  with  A-T  target  mutations  are 
included  in  the  base  set  can  be  found  in  the 
literature  (e.g..  Levin  et  al.,  1983;  Wilcox  et 
al..  1990).  Analysis  of  the  data  base  held  by 
the  Japanese  Ministry  of  Labour  on  5,526 
compounds  (and  supported  by  smaller  data 
bases  held  by  various  pharmaceutical 
comp)anies)  has  shown  that  approximately 
7.5  percent  of  the  bacterial  mutagens 
identified  are  detected  by  E.  coli  WP2  uvrA, 
but  not  by  the  standard  set  of  four  Salmonella 
strains.  Although  animal  carcinogenicity  data 
are  not  available  on  these  compounds,  it  is 
likely  that  such  compounds  would  carry  the 
same  carcinogenic  potential  as  mutagens 
inducing  changes  in  the  standard  set  of 
Salmonella  strains. 

(2)  TA1537.  TA97.  and  TA97a  all  contain 
cytosine  runs  at  the  mutation  sensitive  site 
within  the  relevant  target  histidine  Icoi  and 
show  similar  sensitivity  to  frameshift 
mutagens  that  induce  cleletion  of  bases  in 
these  frameshift  hotspots.  There  was 
consensus  agreement  at  the  International 
Workshop  on  Standardisation  of 
Genotoxicity  Procedures.  Melbourne.  1993 
(Gatehouse  et  al  .  1994)  that  all  three  strains 
could  be  used  interchangeably. 

(3)  Laboratories  in  japan  carrying  out 
genotoxicity  tests  have  much  experience  in 
testing  precipitates  and  have  identified 
examples  of  substances  that  are  clear  I  v 
genotoxic  only  in  the  precipitating  range  of 


Federal  Register  /  Vol.  61.  No.  80  /  Wednesday.  April  24.  1996  /  Notices 


18201 


concentrations.  These  compounds  include 
polymers  and  mixtures  of  compounds,  some 
polycyclic  hydrocarbons,  some  phenylene 
diamines,  heptachlor.  etc.  Collaborative 
studies  with  some  of  these  compounds  have 
shown  that  they  may  be  detectable  in  the 
soluble  range;  however,  it  does  seem  clear 
that  genotoxic  activity  increases  well  into  the 
insoluble  range.  A  discussion  of  these  factors 
is  given  in  the  report  of  the  in  vitro  subgroup 
of  the  International  Workshop  on 
Standardisation  of  Genotoxicity  Procedures, 
Melbourne.  1993  (Kirkland,  1994), 

(4)  Testing  compounds  in  the  precipitating 
range  is  problematical  with  respject  to 
defining  the  exposure  pxjriods  for  assays 
where  the  cells  grow  in  suspension.  After  the 
defined  exposure  period,  the  cells  are 
normally  pelleted  by  centrifugation  and  are 
then  resusp)ended  in  fresh  medium  without 
the  test  compound.  If  a  precipitate  is  present, 
the  compound  will  he  carried  through  to  the 
later  stages  of  the  assay,  making  control  of 
exposure  impossible.  If  such  cells  are  used, 
e.g.,  human  peripheral  lymp)hocytes  or 
mouse  lymphoma  cells,  it  is  reasonable  to 
use  the  lowest  precipitating  concentration  as 
the  highest  tested. 

(5)  As  the  mechanisms  of  micronucleus 
formation  are  related  to  those  inducing 
chromosomal  aberrations  (e.g..  Hayashi  et  al.. 
1984  and  1994;  Hayashi,  1994),  both 
micronuclei  and  chromosomal  aberrations 
can  be  accepted  as  assay  systems  to  screen 
for  clastogenicity  induced  by  test 
compounds.  Comparisons  of  data  where  both 
the  mouse  micronucleus  test  and  rat  bone 
marrow  metaphase  analysis  have  been 
carried  out  on  the  same  co;npounds  have 
shown  impressive  correlation  both 
qualitatively,  i,e..  detecting  clastogenicity, 
and  quantitatively,  i.e..  determination  of  the 
lowest  clastogenic  dose.  Even  closer 
correlations  can  be  exj)ected  where  the  data 
are  generated  in  the  same  species. 

(6)  Although  micronuclei  can  arise  from 
lagging  whole  chromosomes  following 
interaction  of  a  compound  with  the  spindle 
apparatus,  the  micronucleus  test  may  not 
detect  all  aneuploidy  inducers.  Spjecific 
aneuploidy  assays  may  become  available  in 
the  near  fijture.  One  approach  is  the  evolving 
rapid  and  sensitive  technique  for  identifying 
individual  (rodent)  chromosomes  in 
interphase  nuclei,  e.g.,  via  fluorescence  in 
situ  hybridization  (FISH). 

(7)  The  p)eripheral  blcod  micronucleus  test 
in  the  mouse  using  acridine  orange  supravital 
staining  was  originally  intrcxiuced  by 
Hayashi  et  al.  (1990).  The  test  has  been  the 
subject  of  a  major  collaborative  study  by  the 
Japanese  Collaborative  Study  Group  for  the 
Micronucleus  Test  [Mutation  Research,  278, 
1992,  Nos,  2/3).  The  tests  were  carried  out  in 
CE>-1  mice  using  23  test  substances  of  various 
modes  of  action.  Peripheral  bilood  sampled 
from  the  same  animal  was  examined  0,  24, 
48.  and  72  hours  (or  longer)  after  treatment. 
As  a  rule  one  chemical  was  studied  by  2 
different  laboratories  (46  laboratories  took 
f)art).  All  chemicals  were  detected  as 
inducers  of  micronuclei.  There  were 
quantitative  differences  between  laboratories 
but  no  qualitative  differences.  Most 
chemicals  gave  the  greatest  response  48 
hours  after  treatment.  Thus,  the  results 


suggest  that  the  pieripheral  blood 
micronucleus  assay  using  acridine  orange 
supravital  staining  can  generate  reproducible 
and  reliable  data  to  evaluate  the 
clastogenicity  of  chemicals.  Based  on  these 
data,  the  International  Workshop  on 
Standardisation  of  Genotoxicity  Procedures. 
Melbourne,  1993.  concluded  that  this  assay 
is  equivalent  in  accuracy  to  the  bone  marrow 
micronucleus  assay  (Hayashi  et  al.,  1994) 
The  application  of  the  peripheral  blood 
micronucleus  assay  to  rats  is  under 
validation  by  the  Japanese  Collaborative 
Study  Group  for  the  Micronucleus  Test. 

(8)  A  detailed  collaborative  study  was 
carried  out  indicating  that,  in  general,  male 
mice  were  more  sensitive  than  female  mice 
for  micronucleus  induction:  where 
differences  were  observed,  they  were  only 
quantitative  and  not  qualitative  (The 
Collaborative  Study  Group  for  the 
Micronucleus  Test,  1986).  This  analysis  has 
been  extended  by  a  group  considering  the 
micronucleus  test  at  the  International 
Workshop  on  Standardisation  of 
Genotoxicity  Procedures,  Melbourne.  1993 
Having  analyzed  data  on  53  in  vivo 
clastogens  (and  48  nonclastogens).  the  same 
conclusions  were  drawn  (Hayashi  et  al.. 
1994). 

(9)  As  the  induction  of  micronuclei  and 
chromosomal  aberrations  are  related,  it  is 
reasonable  to  assume  that  the  same 
conditions  can  be  applied  when  using  male 
animals  in  bone  marrow  chromosomal 
aberration  assays.  The  pjeripheral  blocxl 
micronucleus  test  has  been  validated  only  in 
male  rodents  (The  Collaborative  Study  Group 
for  the  Micronucleus  Test,  1992)  as  has  the 
ex  vivo  unscheduled  DNA  synthesis  (UDS) 
test  (Kennely  et  al.,  1993;  Madle  et  al..  1994). 

(10)  Both  the  rat  and  mouse  are  suitable 
species  for  use  in  the  micronucleus  test  with 
bone  marrow.  However,  data  are 
accumulating  to  show  that  some  species- 
specific  carcinogens  are  sp)ecies-sp)ecific 
genotoxins  (e.g..  Albanese  et  al,,  1988),  When 
more  data  have  accumulated  there  may  be  a 
case  for  carrying  out  micronucleus  tests  in 
both  the  rat  and  the  mouse. 

(11)  Apart  from  the  cytogenetic  assays  in 
bone  marrow  cells,  a  large  data  base  for  in 
vivo  assays  exists  for  the  liver  UDS  assay 
(Madle  et  al.,  1994).  A  review  of  the  literature 
shows  that  a  combination  of  the  liver  UDS 
test  and  the  bone  marrow  micronucleus  test 
will  detect  most  genotoxic  carcinogens  with 
few  false  positive  results  (Tweats.  1994). 
False  negative  results  with  this  combination 
of  assays  have  been  generated  for  some 
unstable  genotoxic  comjx)unds  and  certain 
aromatic  amines  that  are  problematical  for 
most  existing  in  vivo  screens  (Tweats,  1994). 
Therefore,  further  in  vivo  testing  should  not 
be  restricted  to  liver  UDS  tests  as  other  assays 
may  be  more  appropriate  (e.g..  '^P 
postlabeling;  DNA  strand-breakage  assays, 
etc.).  depjending  on  the  compound  in 
question.  It  is  impxjrtant  to  recognize  that  for 
these  in  vivo  endpoints.  their  relationship  to 
mutation  is  not  precisely  known. 

(12)  Examples  to  consider  regarding  the 
differences  between  in  vitro  and  in  vivo  test 
results  have  been  described  in  the  literature 
(e.g..  Ashby.  1983).  They  include:  (i)  An 
active  metabolite  produced  in  vitro  may  not 


be  produced  in  vivo,  (ii)  an  active  metabolite, 
may  be  rapidly  detoxified  in  vivo  but  not  in 
vitro,  and  (iii)  rapid  and  efficient  excretion 
of  a  compound  may  occur  in  vivo, 

(13)  The  bone  marrow  is  a  well-perfused 
tissue  and  it  can  be  deduced,  therefore,  that 
levels  of  drug-related  materials  in  blcxxl  or 
plasma  will  be  similar  to  those  observed  in 
bone  marrow.  This  is  borne  out  by  direct 
comparisons  of  drug  levels  in  the  two 
compartments  for  a  large  series  of  different 
pharmaceuticals  (Probst,  1994).  Although 
drug  levels  are  not  always  the  same,  there  is 
sufficient  correlation  for  measurements  in 
bicxjd  or  plasma  to  be  adequate  for  validating 
bone  marrow  exposure. 

(14)  There  may  be  specific  typ>es  of 
mutagens,  e.g..  aneuploidy  inciucers.  that  act 
preferentially  during  meiotic  gametogenesis 
stages  There  is  no  conclusive  experimental 
evidence  to  date  for  the  existence  of  such 
substances 

4.  Glossary 

Aneuploidy.  Numerical  deviation  of  the 
mcxial  number  of  chromosomes  in  a  cell  or 
organism. 

Base  substitution.  The  substitution  of  one 
or  more  base(s)  for  another  in  the  nucleotide 
sequence  This  may  lead  to  an  altered 
protein. 

Cell  proliferation:  The  ability  of  cells  to 
divide  and  to  form  daughter  cells 

Clastogen  An  agent  that  prtxiuces 
structural  changes  of  chromosomes,  usually 
detectable  by  light  microscopy 

Cloning  efficiency-  The  efficiency  of  single 
cells  to  forrn  clones.  Usually  measured  after 
seeding  low  numbers  of  cells  in  a  suitable 
environment. 

Culture  confluency.  A  quantification  of  the 
cell  density  in  a  culture  (cell  proliferation  is 
usually  inhibited  at  high  degrees  of 
confluency). 

Frameshift  mutation:  A  mutation  (change 
in  the  genetic  code)  in  which  one  base  or  two 
adjacent  bases  are  added  (inserted)  or  deleted 
to  the  nucleotide  sequence  of  a  gene  This 
may  lead  to  an  altered  or  truncated  protein 

Gene  mutation:  A  detectable  {permanent 
change  within  a  single  gene  or  its  regulating 
sequences.  The  changes  may  be  point 
mutations,  insertions,  or  deletions 

Genetic  endpoint:  The  precise  type  or  type 
class  of  genetic  change  investigated  le  g  , 
gene  mutations,  chromosomal  aberrations, 
DNA-rep>air.  DNA-adduct  formaton,  etc  ) 

Genetic  toxicity,  genotoxicity-  A  broad  term 
that  refers  to  any  deleterious  change  in  the 
genetic  material  regardless  of  the  mechanism 
by  which  the  change  is  induced 

Micronucleus:  Particle  in  a  cell  that 
contains  microscopically  detectable  nuclear 
DNA;  it  might  contain  a  whole 
chromosome(s)  or  a  broken  centric  or 
acentric  p)art(s)  of  chromosome(s).  The  size  of 
a  micronucleus  is  usually  defined  as  being 
less  than  1/5  but  more  than  l/20of  the  main 
nucleus. 

Mitotic  index:  Percentage  of  cells  in  the 
different  stages  of  mitosis  among  the  cells  not 
in  mitosis  (interphase)  in  a  preparation 
(slide), 

Plasmid:  Genetic  element  additional  to  the 
normal  bacterial  genome  A  plasmid  might  be 
inserted  into  the  host  chromosome  or  form  an 
extrachromosomal  element. 
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Point  mutations  Chanj^cs  in  the  ^enetlc 
cchIp,  usually  lonfuicd  to  a  single  DNA  base 
pair 

PnlyrhromntHfr\-thriHr\tf  An  immature 
ervthriK  yte  in  an  intenmeclidte  stage  of 
development  that  slill  lontains  ribosomes 
and,  as  such,  can  Ih'  distinguished  from 
mature  nomuK  hn)matu  ervthrocvtes  (lacking 
ribosomesl  bv  stains  selective  for  ribosomes 

Sunivul  (in  the  context  of  mutagenic  itv 
testing)   ['roportion  oft;ells  in  a  living  stage 
.tmong  dead  tells,  usually  determined  bv 
staining  and  c olonv  counting  methiwis  after 
a  certain  treatment  interval 

( -nsihr-dulfd  [ISA  tvtithfsts  H  VSI:  DNA 
synthesis  that  (>(  (  urs  at  s*ime  stage  in  the  c:ell 
(  y(  le  (other  than  S-phasel  in  response  to 
D\.\  liamage  It  is  usually  assiK  lated  with 
DN.^  excision  repair 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1506-AA10;  1500-nAAII 

Amendment  to  the  Bank  Secrecy  Act 
Regulations — Exemptions  From  the 
Requirement  To  Report  Transactions 
in  Currency 

AGENCY:  Financial  Crimes  Enforcement 

Network.  Treasurj*. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  document  contains  an 
interim  rule  eliminating^  the  requirement 
to  report  transactions  in  c  urreni.v  in 
excess  of  $10,000,  t>etween  depository 
institutions  and  certain  i;lasst'S  of 
"exempt  persons"  defmed  in  the  rule. 
The  mterim  rule  applies  to  currency 
transactions  occurring  after  April  30. 
1996.  It  is  adopted  as  a  major  step  in 
reducing  the  hurden  imposed  upon 
financial  institutions  by  the  Bank 
Secrecy  Act  and  increasing  the  cost- 
effectiveness  of  the  counter-money 
laundering  policies  of  the  Department  of 
the  Treasury  The  interim  rule  is  part  of 
a  process  to  achieve  the  reduction  set  bv 
the  Money  Laundering  Suppression  Act 
of  1994  in  the  number  of  currency 
transaction  reports  filed  annually  by 
depository  institutions. 
DATES:  EfffH'tivf  date  The  interim  rule 
IS  effective  Ma\  1.  lH9fi 

Cnmmfnt  dfadline  Comments  must 
be  reieived  bv  .August  1.  1996. 

Applicability  This  interim  rule 
applies  to  transactions  in  currency 
o<:cumng  after  April  30.  1996, 

ADDRESSES:  Written  comments  should 
be  submitted  to  Offic  e  of  Regulatory 
Poli(  \  and  Enfort.emenf.  Finani:ial 
Crimes  Enforcement  Network, 
Department  of  the  Treasury.  2070  Chain 
Bridge  Road.  Vienna.  Virginia  22182- 
2536.  Atlfntinii  Interim  CTR  Exemption 
Rule. 

Submission  of  comments.  An  original 
and  four  copies  of  any  comment  must  be 
submitted.  .Ml  comments  will  be 
available  for  public  inspection  and 
copying,  and  no  material  in  anv  such 
comments,  including  the  name  of  anv 
person  submitting  comments,  will  be 
recognized  as  confidential.  Accordingly, 
material  not  intended  to  be  disclosed  to 
the  public  should  not  be  submitted. 

Inspf'-tion  i)f  conunfnts  Comments 
may  be  inspected  at  the  Department  of 
the  Treasurv  between  1000  a.m.  and 
4;00  p.m  .  in  the  Financial  Crimes 
Enforcement  Network  CFinCEN") 
reading  room,  on  the  third  floor  of  the 
Treasurv  Annex.  1500  Pennsylvania 
Avenue.  N  W..  Washington,  DC.  20220. 


Persons  wishing  to  inspect  the 
comments  submitted  should  request  an 
appointment  bv  telephoning  (2021  622- 
0400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  [ohnson.  Assistant  Director, 
Office  of  Financial  Institutions  Policy, 
FinCEN.  at  (7031  905-3920;  Charles 
Klingman.  Office  of  Financial 
Institutions  Policy,  FinCEN.  at  (703) 
905-3920;  Stephen  R.  Kroll,  Legal 
Counsel.  FinCEN.  at  (703)  905-3590;  or 
Cvnthia  A.  Langwiser,  Office  of  Legal 
Counsel,  FinCEN,  at  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  document  adds,  as  an  interim 
rule,  a  new  paragraph  (h)  (the  "Interim 
Rule")  to  31  CFR  103.22.  The  Interim 
Rule  e.xempts,  from  the  requirement  for 
the  reporting  of  transactions  in  currency 
in  excess  of  $10,000.  transactions 
occurring  after  April  30,  1996,  between 
depository  institutions  '  and  certain 
classes  of  exempt  persons  defined  in  the 
Interim  Rule.  The  Interim  Rule  is 
adopted  to  implement  the  terms  of  31 
U.S.C.  5313(d)  (and  related  provisions 
of  31  use.  5313  (f)  and  (g)),  which 
were  added  to  the  Bank  Secrecy  Act  by 
section  402(a)  of  the  Money  Laundering 
Suppression  Act  of  1994  (the  "Money 
Laundering  Suppression  Act"),  Title  IV 
of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994,  Pub.  L.  103-325  (September  23, 
1994). 

II.  Background 

A   Statutory  Provisions 

The  Bank  Secrecy  Act.  Titles  I  and  II 
of  Pub.  L.  91-508.  as  amended,  codified 
at  12  U.S.C.  1829b,  12  U.S.C.  1951- 
1959.  and  31  U.S.C.  5311-5330. 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax.  and  regulatory  matters, 
and  to  implement  counter-money 
laundering  programs  and  compliance 
procedures.  Regulations  implementing 
Title  II  of  the  Bank  Secrecy  Act 
(codified  at  31  U.S.C.  5311-5330) 
appear  at  31  CFR  Part  103.  The 
authority  of  the  Secretary  to  administer 
Title  II  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

The  reporting  by  financial  institutions 
of  transactions  in  currency  in  excess  of 
$10,000  has  long  been  a  major 


'  ,\s  explained  below,  the  text  of  the  rule  itself 
USPS  the  term    bank,  '  which  as  defined  in  31  CTH 
103  1 1  (c1  includes  both  banlu  and  other  clasMS  of 
depo<iilnry  Institutions. 


component  of  the  Department  of  the 
Treasury's  implementation  of  the  Bank 
Secrecy  Act.  The  reporting  requirement 
is  imposed  by  31  CFR  103.22.  a  rule 
issued  under  the  broad  authority 
granted  to  the  Secretary  of  the  Treasury 
by  31  U.S.C.  5313(a)  to  require  reports 
of  domestic  coin  and  currency 
transactions. 

Four  new  provisions  (31  U.S.C.  5313 
(d)  through  (g))  concerning  exemptions 
were  added  to  31  U.S.C.  5313  by  the 
Money  Laundering  Suppression  Act. 
Subsection  (d)(1)  provides  that  the 
Secretary  of  the  Treasury  shall  exempt 
a  depository  institution  from  the 
requirement  to  report  currency 
transactions  with  respect  to  transactions 
between  the  depository  institution  and 
the  following  categories  of  entities: 

(A)  Another  depository  institution. 

(B)  A  department  or  agency  of  the  United 
States,  any  State,  or  any  political  subdivision 
of  any  State. 

(C)  Any  entity  established  under  the  laws 
of  the  United  States,  any  State,  or  any 
political  subKlivision  of  any  State,  or  under 
an  interstate  compact  between  2  or  more 
States,  which  exercises  governmental 
authority  on  behalf  of  the  United  States  or 
any  such  State  or  political  subdivision. 

(D)  Any  business  or  category  of  business 
the  reports  on  which  have  little  or  no  value 
for  law  enforcement  puj poses. 

Subsection  (d)(2)  states  that: 

The  Secretary  of  the  Treasury  shall  publish 
in  the  Federal  Register  at  such  times  as  the 
Secretary  determines  to  be  appropriate  (but 
not  less  frequently  than  once  each  year)  a  list 
of  all  of  the  entities  whose  transactions  with 
a  depository  institution  are  exempt  under 
this  subsection  from  the  {currency 
transaction)  reporting  requirements.  •   *   * 

The  companion  provisions  of  31  U.S.C. 
5313(e)  authorize  the  Secretary  to 
permit  a  depository  institution  to  grant  ■ 
additional,  discretionary,  exemptions 
from  currency  transaction  reporting. 
Subsection  (fl  places  limits  on  the 
liability  of  a  depository  institution  in 
connection  with  a  transaction  that  has 
been  exempted  from  reporting  under 
either  subsection  (d)  or  subsection  (e) 
and  provides  for  the  coordination  of  any 
exemption  with  other  Bank  Secrecy  Act 
provisions,  especially  those  relating  to 
the  reporting  of  suspicious  transactions. 
New  subsection  (g)  defines  "depository 
institution"  for  purposes  of  the  new 
exemption  provisions. 

Section  402(b)  of  the  Money 
Laundering  Suppression  Act  states 
simply  that  in  administering  the  new 
statutory  exemption  procedures: 

the  Secretary  of  the  Treasury  shall  seek  to 
reduce,  within  a  reasonable  period  of  time, 
the  number  of  reports  required  to  be  filed  in 
the  aggregate  by  depository  institutions 
pursuant  to  section  5313(a)  of  title  31  •   *   * 


by  at  least  30  percent  of  the  number  filed 
during  the  year  preceding  [September  23. 
1994,1  the  date  of  enactment  of  [the  Money 
Laundering  Suppression  Act], 

During  the  period  September  24,  1993 
through  September  23, 1994, 
approximately  112  million  currency 
transaction  reports  were  filed.  Of  that 
number,  approximately  10.9  million 
reports  were  filed  by  depository 
institutions.  Thus  the  statute 
contemplates  a  reduction  of  at  least 
approximately  3.3  million  filings  per 
annum. 

B.  Shortcomings  of  the  Present 
Exemption  System 

The  enactment  of  31  U.S.C.  5313  (d) 
through  (g)  reflects  a  Congressional 
intention  to  "reform  *   *   "  the 
procedures  for  exempting  transactions 
be^veen  depository  institutions  and 
their  customers."  See  H.R.  Rep.  103- 
652.  103d  Cong..  2d  Sess.  186  (August 
2.  1994).  The  administrative  exemption 
procedures  at  which  the  statutory 
changes  are  directed  are  found  in  31 
CFR  103.22(b)(2)  and  (c)  through  (f); 
those  procedures  have  not  succeeded  in 
eliminating  routine  currency 
transactions  by  businesses  ft-om  the 
operation  of  the  currency  transaction 
reporting  requirement. 

Several  reasons  have  been  given  for 
this  lack  of  success.  The  first  is  the 
retention  bv  hanks  of  liability  for 
making  incorrect  exemption 
determinations.  The  risk  of  potential 
habilitv  is  made  more  syr.ous  by  ths 
complexity  of  the  administrative 
exemption  procedures  (which  require 
banks,  for  example,  to  assign  dollar 
limits  to  each  exemption  based  on  the 
amounts  of  currency  projected  to  be 
needed  for  the  customarv  conduct  of  the 
exempt  customer's  lawful  business). 
Finally,  advances  in  technology  have 
made  it  less  costly  for  some  banks  to 
report  all  currency'  transactions  rather 
than  to  incur  the  administrative  costs 
(and  risks)  of  exempting  customers  and 
then  administering  the  terms  of 
particular  exemptions  properly. 
The  problems  created  by  the 
administrative  exemption  system 
include  that  system's  failure  to  provide 
the  Treasury  with  information  needed 
for  thoughtful  administration  of  the 
Bank  Secrecy  Act.  Although  banks  are 
required  to  maintain  a  centralized  list  of 
exempt  customers  and  to  make  that  list 
available  upon  request,  see  31  CFR 
103.22  (f)  and  (g),  there  is  no  way  short 
of  a  bank-by-bank  request  for  lists  (with 
the  time  and  cost  such  a  request  would 
entail  both  for  banks  and  government) 
for  Treasury  to  learn  the  extent  to  which 
routine  transactions  are  effectively 
screened  out  of  the  system  or  (for  that 


matter)  the  extent  to  which  exemptions 
have  been  granted  in  situations  in 
which  they  are  not  justified. 

In  crafting  the  1994  statutory 
provisions  relating  to  mandatory  and 
discretionary  exemptions.  Congress 
sought  to  alter  the  burden  of  liability 
and  uncertainty  that  the  administrative 
exemption  system  created.  The  statutory 
provisions  embraced  several  categories 
of  transactions  that  were  either  already 
partially  exempt  or  plainly  eligible  for 
exemption  under  the  administrative 
exemption  system,-  In  addition. 
Congress  authorized  the  Treasury  to 
exempt  under  the  mandatory  rules,  as 
indicated  above.  "lajny  business  or 
categorv  of  business  the  reports  on 
which  have  little  or  no  value  for  law 
enforcement  purposes."  31  U.S.C.  5313 
(d)(1)(D). 

C.  Objectives  of  the  Interim  Bale 

As  indicated  above,  the  Interim  Rule 
is  the  first  step  in  the  use  of  section  402 
of  the  Money  Laundering  Suppression 
Act  to  translorm  the  Bank  Secrecy  Act 
pro\  isions  relating  to  currency 
transaction  reporting.  That 
transformation  has  four  objectives. 

The  first  is  to  reduce  the  burden  of 
currency  transaction  reporting.  That 
reduction  comes  in  part  through  the 
issuance  of  a  blanket  regulatory 
exemption  covering  transactions  in 
currency  between  one  depository 
institution  and  another  within  the 
United  States  and  between  depository- 
institutions  and  government 
departments  and  agencies  at  all  levels. 
But  at  least  an  equal  (and  likely  a 
significantly  greater)  part  of  the 
reduction  comes  from  the  decision  to 
treat  as  being  of  little  interest  to  law- 
enforcement  transactions  in  currency 
between  depository  institutions  and 
corporations  whose  common  stock  is 
listed  on  certain  national  stock 
exchanges. 

That  decision  reflects  a  second, 
related  objective  of  the  Interim  Rule:  to 
begin  the  process  of  limiting  currency 
transaction  reports  to  transactions  for 
which  the  benefits  of  the  reporting 
requirement  (both  providing  usable 
information  to  enforcement  officials  and 
creating  a  deterrent  against  attempts  to 
misuse  the  financial  system)  justify  the 
costs  of  supplying  the  information  to  the 
Treasury.  It  is  unlikely  that  reports  of 


•  Thus,  as  noted  below,  transactions  in  currencv 
between  domestic  banks  are  alread\  exempt  irnr: 
reporting,  sec  31  CKR  103.22(b)il)(i0.  and 
"Idleposits  or  withdrawals,  exchanges  of  ciimT.r; 
or  other  payments  and  transfers  bv  local  or  state 
governments,  or  the  United  States  or  any  of  its 
agencies  or  instrumentalities"  are  one  of  the 
categories  of  transactions  specificaliy  described  as 
eligible  for  exemption  bv  banks.  See  31  CFR 
103.22(b)(2Kiii). 


routine  currency  transactions  for  a 
company  of  sufficient  size  to  be  traded 
on  a  national  securities  exchange  can  be 
of  significant  use,  by  themselves,  to  law 
enforcement,  regulatory,  or  tax 
authorities. 

The  third  objective  is  to  fo<;us  the 
Bank  Secrecy  Act  reporting  system  on 
transactions  that  signal  matters  of  clear 
interest  to  law  enforcement  and 
regulatory  authorities.  In  publishing  the 
final  rule  relating  to  the  reporting  of 
suspicious  transactions  under  the  Bank 
Secrecy  Act,  Treasury  stated  "its 
judgment  that  reporting  of  suspicious 
transactions  in  a  timely  fashion  is  a  key 
component  of  the  flexible  and  cost- 
efficient  compliance  system  required  to 
prevent  the  use  of  the  nation's  financial 
svstem  for  illegal  purposes  '  See  61  FR 
4326,  4327  (February  5.  1996).  The 
Interim  Rule  re-enforces  the  centra! 
importance  of  suspicious  transaction 
reporting  to  Treasury  s  counter-money 
laundering  program,  expanded 
suspicious  transaction  reporting  forms  a 
basis  for  steps  to  reduce  sharply  the 
extent  to  which  routine  currency 
transactions  by  ongoing  businesses  are 
required  to  be  reported.  Currenc\ 
transactions,  like  non-currency 
transactions,  are  required  to  he  reported 
under  the  terms  of  new  31  CFR  103.21 
if  they  constitute  suspicious 
transactions  as  defined  in  that  section, 
nothing  in  the  Interim  Rule  reduces  or 
alters  the  obligations  imposed  bv  31 
CFR  103.21.  Sw31  U.SC.  5313(0(2)18). 

The  relationship  between  required 
suspicious  transaction  reporting  and 
expanded  and  simplified  exemptions 
from  routine  currency  transaction 
reporting  is  a  strong  one:  each  rule 
forms  an  integral  part  ol  the  policy  of 
the  other.  The  substitution  of  suspicious 
transaction  reporting  for  routine 
reporting  of  all  currency  transactions  by 
exempt  persons  in  effect  defines  what  a 
routine  transad.or.  tor  an  exempt 
person  IS.  That  is,  a  routine  currencv 
transaction,  in  \h^■  rase  of  an  exempt 
person,  is  a  transaction  that  does  not 
trigger  the  suspicious  transaction 
reporting  requirements,  because  the 
transaction  does  not.  for  e.xample.  give 
the  bank  a  reason  to  suspeii  money    « 
laundering,  a  violation  of  a  reporting 
requirement,  or  the  absence  of  a 
business  purpose.  See  31  CFR 
103.21(aJ(2)  li)-(iii). 

The  lourtli  objective  of  the  Interim 
Rule  is  to  create  an  exemption  svstem 
that  works.  Thus  choices  have  been 
made  with  an  eye  to  achieving  ease  of 
administration  and  comprehensibility— 
the  ver%  factors  whose  absence  hindered 
the  prior  administrative  exemption 
process. 
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FinCEN  has  attempted  to  crafl  a  rule 
that  will  be  easily  understood  by  the 
banking  professionals  who  must  apply 
it.  That  meant  painting  with  a  broad 
brush;  any  general  exemption  rule  will 
almost  certainly  include  within  its 
terms  some  results  that  are  not  optimal 
when  viewed  in  isolation. 

FinCEN  understands  that  the 
changeover  to  the  new  system  will 
require  an  initial  period  of  effort  by  both 
the  Treasury  and  banking  institutions:  it 
is  impossible  to  reduce  the  volume  of 
currency  transaction  reports  to  the 
extent  that  the  Interim  Rule  tries  to  do 
without  creating  some  small  degree  of 
temporary  inconvenience  as  the  terms  of 
the  system  change.  FinCEN  believes, 
however,  that  the  transition  period  will 
be  relatively  short  and  that  the  new 
greatly  streamlined  exemption 
procedures,  once  in  place,  will  be  self- 
sustaining  and  will  produce  a  leaner, 
less  burdensome,  and  more  cost 
effective  exemption  system  than  now 
exists. 

FinCEN  is  eager  to  improve  the  terms 
of  the  rule  as  necessary  to  eliminate 
temporary  incongruities.  Comments  on 
ways  in  which  the  rule  could  be 
improved  in  this  regard  are  specifically 
invited. 

D.  Additional  Relief  Under  Study 

The  Interim  Rule  is  the  first  result  of 
FinCENs  work  to  put  in  place  the  new 
exemption  system  contemplated  by  the 
provisions  of  31  U.S.C.  5313  (d)  through 
(g).  The  goal  of  FinCENs  work  in  this 
area,  like  the  Congress'  gOal  in  shaping 
the  Money  Laundering  Suppression  Act 
provisions  on  exemptions,  is  to  reduce 
the  cost  of  Bank  Secrecy  Act  compliance 
and  to  further  a  fundamental 
restructuring  of  the  Bank  Set:recy  Act. 
The  restructuring  emphasizes  cost- 
effective  collection  of  only  that 
information  that  is  likely  to  benefit  law 
enforcement  and  regulatory  authorities. 

In  solving  the  issues  posed  by 
implementation  of  the  new  statutory 
exemption  rules,  FinCEN  has  consulted 
regularly  with  banking  industry 
representatives.  For  example,  under  the 
auspices  of  Bank  Secrecy  Act  Advisory 
Group  it  convened  a  working  session  of 
b^k  officials  to  discuss  possible 
structures  for  the  new  exemption  system 
and  the  constraints  that  bank  operating 
procedures  posed  for  broad-scale  rel'ef 
from  unneces.sarv  currency  transaction 
reporting. 

In  this  connet.tion.  FinCEN  is  aware 
that  the  Interim  Rule  and  anv  final  rule 
resulting  therefrom  may  well  affet.t  the 
operation  of  large  banks  in  urban  areas 
more  than  the  operation  of  smaller 
community-based  institutions,  if  oiiiv 
because  larger  companies  tend  to  do 


business  with  larger  banks  and  because 
the  Interim  Rule  does  not  simplify  the 
exemption  system  with  respect  to 
transactions  by  privately  held 
companies,  large  and  small,  whose 
banking  history  and  business  would 
also  justify  a  simplified  exemption 
system. 

Accordingly,  FinCEN  is  working  now 
on  a  notice  of  proposed  rulemaking 
implementing  the  discretionary 
exemption  authority  contained  in  31 
U.S.C.  5313(e)  and  will  at  the 
appropriate  time  consult  with  the 
banking  community  in  shaping 
proposals  to  implement  that  authority. 
Meanwhile,  banks  will  still  be  able  to 
maintain  any  exemptions  properly 
granted  under  the  current 
administrative  system.  Commenters  on 
this  Interim  Rule  are  invited  to  include 
in  their  comments  any  suggestions  on 
the  projected  second  stage  of  the 
exemption  effort. 

III.  Specific  Provisions 

A.  103.22(a).  Reports  of  Currency 
Transactions 

A  new  sentence  is  added  following 
the  first  sentence  of  paragraph  (a)  of  31 
CFR  103.22  to  provide  a  cross-reference 
in  that  paragraph  to  the  provisions  of 
new  paragraph  (h)  added  by  the  Interim 
Rule. 

B.  W3.22(h)(l).  Currency  Transactions 
of  Exempt  Persons  With  Banks 
Occurring  After  April  30.  1996 

Paragraph  (h)(1)  states  the  general 
effect  of  the  Interim  Rule.  That  is, 
simply  and  directly:  no  currency 
transaction  report  is  required  to  be  filed 
by  a  bank  for  a  transaction  in  currency 
bv  an  exempt  person  occurring  after 
April  30.  1996. 

The  Interim  Rule  uses  the  term 
"bank"  rather  than  "depository  • 
institution"  to  define  the  class  of     • 
financial  institutions  to  which  the 
Interim  Rule  applies.  Although  31 
U.S.C.  5313(d)  s[)eaks  of  exemptions  for 
transactions  with  "depository 
institutions"  (as  the  latter  term  is 
defined  in  31  U.S.C.  5313(g)),  FinCEN 
believes  that  the  broad  definition  of 
bank  contained  in  31  CFR  301.11(c) 
includes  all  of  the  categories  of 
institutions  included  in  the  statutory 
"depository  institution"  definition; 
because  the  term  "bank"  is  familiar  to 
bank  officials  who  work  with  the  Bank 
Se<:rw  y  Act,  substitution  of  a  new  term 
whose  effect  is  the  same  does  not  appear 
either  necessary  or  advisable. 

The  Interim  Rule  applies  only  to 
transactions  between  exempt  persons 
and  banks,  to  reflect  the  terms  of  31 
U.S.C.  5313(d);  it  does  not  apply  to 


transactions  between  exempt  persons 
and  financial  institutions  other  than 
banks.  Comments  are  invited  about 
whether  the  rule  should  extend  to 
transactions  with  such  other  classes  of 
financial  institutions. 

Although  31  U.S.C.  5313(d)  speaks  of 
"mandatory"  exemptions,  the  Interim 
Rule  does  not  affirmatively  prohibit 
banks  from  continuing  to  report  routine 
currency  transactions  with  exempt 
persons.  Treasury  believes  that  the 
incentives  created  by  the  Interim  Rule 
are,  as  Congress  intended  them  to  be, 
suniciently  great  to  lead  banks  to  take 
advantage  of  the  new  exemption  system 
to  a  far  greater  extent  than  they  took 
advantage  of  the  prior  administrative 
exemption  system. 

The  Interim  Rule,  however,  is  not 
simply  a  regulatory  relief  measure.  As 
indicated  above,  it  is  part  of  a 
fundamental  restructuring  of  the  Bank 
Secrecy  Act's  administration.  Treasury 
hopes  and  expects  that  banks  will  be 
wilhng  to  undertake  the  one-time  effort 
necessary  to  make  the  new, 
substantially  different  system  work. 

C.  103.22(h)(2).  Exempt  Person 

Under  the  Interim  Rule,  the  crucial 
exemption  determinant  is  whether  a 
particular  entity  is  an  "exempt  person." 
That  term  is  defined  in  new  paragraph 
(h)(2). 

The  first  three  categories  of  exempt 
p>ersons  specified  in  paragraph  (h)(2)  are 
those  to  whom  exemption  is  required  to 
be  granted  by  31  U.S.C.  5313(d)(1)(A)- 
(C).' 

Banks.  The  first  category  of  exempt 
I>erson  is  banks  themselves,  with  the 
result  that  transactions  between  banks 
will  not  require  reporting.  In  most  cases, 
no  reporting  is  required  at  present  for 
such  transactions;  31  CFR 
103.22(b)(l)(ii)  states  flatly  that  the 
currency  transaction  reporting 
requirement  does  not  "require  reports 
•   •   •  of  transactions  between  domestic 
banks."  The  definition  is  limited  to 
banking  operations  and  transactions 
within  the  United  States.  Thus  a  transfer 
of  currency  by  a  bank  inside  the  United 
States  to  a  bank  outside  the  United 
States  is  not  exempt  under  the  Interim 
Rule. 

Departments  and  Agencies  of  the  United 
States  and  of  States  and  Their  Political 
Subdivisions 

The  second  category  of  exempt  person 
includes  departments  and  agencies  of 
the  United  States,  of  any  state,  and  of 
any  political  subdivision  of  any  state. 


The  definition  of  "United  States"  used 
in  31  CFR  103.11  includes  not  only  the 
states  but  also  the  District  of  Columbia 
and  the  various  territories  and  insular 
possessions  of  the  United  States.  See  31 
CFR  103.11(nn);  as  of  August  1, 1996, 
the  definition  will  also  include  the 
Indian  lands.  See  61  FR  7054.  7056 
(February  23,  1996).  Thus  departments 
and  agencies  of  the  governments  of 
these  areas  are  also  classified  as  exempt 
persons  under  the  definition. 

Entities  Exercising  Governmental 
Authority 

The  third  category  of  exempt  person 
includes  any  entity  established  under 
the  laws  of  the  United  States  *,  of  any 
state,  or  of  any  political  subdivision  of 
any  state,  or  under  an  interstate  compact 
between  two  or  more  states,  that 
exercises  governmental  authority  on 
behalf  of  the  United  States  or  any  such 
state  or  political  subdivision.  Operating 
rules  for  making  determinations  about 
the  governmental  entities  are  included 
in  paragraph  (h)(4),  discussed  below. 

Listed  Corporations 

The  fourth  category  of  person  subject 
to  mandatory  exemption  under  31 
U.S.C.  5313(d)  is  "any  business  or 
category  of  business  the  reports  on 
which  have  little  or  no  value  for  law 
enforcement  purposes."  Treasury  is 
making  use  of  that  provision  to  treat  as 
an  exempt  person  any  corporation 
whose  common  stock  (i)  is  listed  on  the 
New  York  Stock  Exchange  or  the 
American  Stock  Exchange  (but  not 
including  stock  listed  on  the  Emerging 
Company  Marketplace  of  the  American 
Stock  Exchange),  or  (ii)  has  been 
designated  as  a  Nasdaq  National  Market 
Security  listed  on  the  Nasdaq  Stock 
Market  (but  not  including  stock  listed 
under  the  separate  "Nasdaq  Small-Cap 
Issues"  category).  For  convenience,  this 
class  of  exempt  persons  is  referred  to  in 
this  discussion  as  "listed  corporations." 

The  "listed  corporation"  formulation 
has  been  adopted  for  several  reasons. 
First,  Treasury  believes  that  the 
formulation  is  a  convenient  and 
accurate  way  of  describing  many,  if  not 
most,  large-scale  enterprises  that  make 
extensive  routine  use  of  currency  in 
their  normal  business  operations. 
Second,  the  list  of  corporations 
described  in  the  formulation  is  readily 
available  and  is  published  in  general 
circulation  newspapers  each  morning. 
Finally,  the  scale  of  enterprises  listed  on 
the  nation's  largest  securities  exchanges, 
and  the  variety  of  internal  and  external 
controls  to  which  they  are  subjet  t — 


whether  as  a  matter  of  market  discipline 
or  government  regulation — make  their 
use  for  the  sort  of  money  laundering  or 
tax  evasion  marked  by  anomalous 
transactions  in  currency,  or  that  could 
be  detected  by  a  simple  examination  of 
ciirrency  transaction  reports, 
sufficiently  unlikely  that  the  benefits  of 
a  uniform  formulation  far  exceed  the 
apparent  risks  of  such  a  formulation. 
This  is  especially  true  because  of  the 
continuing  applicability  of  the 
suspicious  transaction  reporting  rules  to 
all  (non-currency  ond  cujrency) 
transactions  between  listed  corporations 
and  banks. 

The  determination  whether  a 
company  is  a  corporation  for  purposes 
of  the  Interim  Rule  depends  solely  upon 
the  formal  manner  of  its  organization;  if 
the  company  has  a  corporate  charter,  it 
is  a  corporation,  and  if  it  does  not,  it  is 
not  a  corporation,  for  purposes  of  the 
Interim  Rule.  The  sort  of  "corporate 
equivalence"  analysis  required,  for 
example,  for  certain  purposes  to 
determine  an  entity's  status  under  the 
Internal  Revenue  Code  is  neither  called 
for  nor  jjermitted  by  the  Interim  Rule.^ 

At  present  the  Interim  Rule  applies 
only  to  corporations,  even  though 
Treasury  understands  that  the  equity 
interests  of  some  partnerships  and 
business  trusts  are  also  listed  on  the 
named  securities  exchanges.  Comments 
are  invited  as  to  whether  the  definition 
of  exempt  f>erson  should  be  extended  to 
all  persons  whose  equity  interests  are  so 
listed. 

Consolidated  Subsidiaries  of  Listed 
Corporations 

Many,  if  not  most,  listed  corporations 
include  groups  of  subsidiary  operating 
corporations  whose  treatment  under  the 
Interim  Rule  raises  significant  issues. 
Such  subsidiaries  are  not  named  in 
stock  exchange  listings,  but  the  policy  of 
the  statute  and  Interim  Rule  cannot  be 
effectively  implemented  without  the 
inclusion  of  such  subsidiaries  in  the 
exempt  person  category. 

That  fact  raises  an  issue  of  what  might 
be  called  the  "burden"  of  reducing 
regulatory  burden.  Many  definitions  of 
parent-subsidiary  relationship  are  quite 
technical  and  of  importance  only  to 
legal,  accounting,  and  investment 
specialists:  even  definitions  phrased 
only  in  terms  of  stock  owmership  often 
devolve  into  questions  of  direct  or 


'The  language  of  31  U.S.C.  5313(d)(l)(AMC)  is 
quoted  in  section  IIA  of  Ihi?  Supplemeniarv 
Information  section,  above. 


•Again,  the  broad  definition  of  "United  States" 
applies. 


'Again,  there  mcy  be  a  limited  group  ofentiiiei. 
listed  on  the  national  securities  excrianges  but 
organized  abroad,  for  which  such  a  dist. notion 
raises  issues  of  interpretation  that  cannot  be  dealt 
with  effectively  in  the  Interim  Rule.  Guidance  is 
requested  cm  whether  such  issues  exist  and.  if  so, 
how  thev  ihould  be  resolved. 


indirect  stock  ownership  that  can  be 
extremely  difficult  to  resolve. 

In  that  context,  mindful  of  the  need  to 
provide  as  simple  a  formulation  as 
possible,  the  Interim  Rule  treats  as  a 
subsidiary  any  corporation  that  files  a 
consolidated  income  tax  return  with  a 
listed  corporation.  The  choice  of  this 
standard  was  not  any  easy  one;  its  chief 
rationale  is  that  the  fact  of  consolidation 
(as  opposed  to,  say,  eligibility  for 
consolidation)  is  relatively  easy  to 
determine  by  asking  corporate 
customers  (and  by  asking  corporate 
officials  to  ask  their  tax  or  accounting 
departments  if  necessary). 

Franchisees  of  listed  corporations  (or 
of  their  subsidiaries)  are  not  included 
withm  the  definition  of  exempt  person, 
unless  such  franchisees  are 
independently  exempt  as  listed 
corporations  or  listed  corporation 
subsidiaries.  A  local  corporation  that 
holds  a  McDonald's  franchise,  for 
example,  is  not  an  exempt  person 
simply  because  McDonald's  Corporation 
is  a  listed  corporation:  a  McDonald  s 
outlet  owned  by  McDonald  s 
Corporation  directly,  on  the  other  hand, 
would  be  an  exempt  person,  because 
McDonald's  Corporation's  common 
stock  is  listed  on  the  New  York  Sto«Ji 
Exchange. 

Still,  the  definition  is  not  optimal.  It 
introduces  a  note  of  complexity  into  the 
Interim  Rule,  and  Internal  Revenue 
Service  ("IRS")  statistics  indicate  that  at 
best  only  70  to  80  percent  of  the 
companies  eligible  to  file  consolidated 
income  tax  returns  with  their  parent 
companies  actually  do  so.  The  success 
of  the  Interim  Rule  in  reducing  the 
volume  of  currency  transaction  reports 
will  depend  in  part  upon  the 
effectiveness  and  acceptance  of  the 
definition  of  subsidiary  company,  and 
comments  are  encouraged  about  tht 
appropriateness  of  the  definition. 
FinCEiN  would  especially  welcome 
ideas  about  other  formulatioiis,  based 
upon  sound  banking  practice,  that  bank 
employees  would  find  easy  to  apply  and 
that  would  accomplish  the  goals  of  the 
Interim  Rule  more  effectively  than  a 
definition  based  upon  consolidation  for 
income  tax  filing  purposes 

D.  103.22(hl(3)  Designation  of  Exempt 
Persons 

The  Interim  Rule  imposes  one 
condition  on  a  bank's  exemption  of 
currency  transactions  of  a  customer  w  ht 
satisfies  the  definition  of  exempt 
person.  That  condition  is  that  a  single 
form  tie  filed  designating  the  exempt 
person  and  the  oank  that  retognizes  :t 
as  such.  The  designation  is  to  bf  made 
by  a  bank  by  filing  for  each  exempt 
person  a  single  Internal  Revenue  S<»rvice 
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Form  4789  (the  form  now  used  by  banks 
and  others  to  report  a  transaction  in 
currency')  that  is  marked  (in  the  Form's 
line  36)  to  indicate  its  purpose  and  that 
provides  identif\ing  information  about 
the  exempt  person  and  bank  involved. 

The  designation  requirement  must  be 
satisfied,  for  existing  i.ustumers.  on  or 
before  August  15.  1996  The 
requirement  is  a  comlition  subsequent, 
that  is,  a  bank  may  recognize  a  customer 
as  an  exempt  person  on  .\pnl  30,  and 
stop  filing  I  urrenry  transaction  reports 
as  permitted  by  the  Interim  Rule,  even 
though  It  does  not  satisfy  the 
designation  requirement  for  the 
customer  until  August  15.  1996. 

The  designation  of  new  c  ustomi-rs  as 
exempt  persons  must  be  made  no  later 
than  30  davs  following  the  first 
transaction  m  currency  in  excess  of 
SIO.OOO  between  a  bank  and  the  new 
customer  (Because  persons  may  become 
new  customers  during  the  period  April 
30-August  15,  1996.  a  new  customer  to 
whom  the  30  day  designation  rule 
applies  is.  technicallv,  a  customer  who 
satisfies  the  exempt  person  definition 
and  who  becomes  a  lustoiner.  or  who 
seeks  to  engage  in  its  first  transactK)n  in 
currency,  after  July  15.  1996.) 

Under  the  Interim  Rule,  each  bank 
that  deals  with  an  exempt  person  must 
satish  the  designation  requirement 
FinCEN  hopes  to  be  able  to  use  the 
results  of  the  designation  filings  to 
compile  a  list  of  exempt  persons  that 
can  Itself  Ik>  published  in  the  Federal 
Register,  as  contemplated  by  31  L'.S.C 
5313(d)(21.  in  place  ot  the  shorter 
descriptive  notice  of  exempt  persons 
that  IS  published  contemporaneously 
with  the  publication  of  the  Interim  Rule 
The  designation  filings  will  also  be  used 
to  review  the  effectiveness  of  the 
Interim  Rule  (and  of  an>  final  rule  that 
is  derived  from  it)  and  the  extent  to 
which  Its  terms  are  understood  and 
used  by  hanks 

£.  I03.22lh)l4).  Operating  Huhs  for 
Applying  Dffinitton  of  Exempt  Person 

The  Interim  Rule  cpntains  several 
provisions  that  are  designed  to  assist 
banks  in  appKing  the  definition  of 
"exempt  person 

1.  General  Rule 

As  indicated  above,  every  effort  has 
been  made  to  craft  a  rule  that  is  as 
simple  to  understand  and  to  administer 
as  Its  broad  objective  will  permit, 
.Application  of  the  Interim  Rule  requires 
instead  that  banks  simply  make  (me  or 
more  determinations  about  the  status  of 
particular  customers.  The  rule  does  not 
specifv  detailed  procedures  for  making 
or  documenting  the  determinations 
required.  (Indeed,  one  delect  of  the 


administrative  exemption  system  was 
its  need  for  detailed  procedural  steps  for 
authorizing  exemptions.  See  31  CFR 
103.22(d).)  Instead,  paragraph  (h)(4)(i) 
explains  that  banks  are  expected  to 
perform  the  same  degree  of  due 
diligence  in  determining  whether  a 
customer  is  an  exempt  person  (and 
documenting  that  determination)  that  a 
reasonable  and  prudent  bank  would 
perform  in  the  conduct  of  its  own 
business  in  avoiding  losses  from  fraud 
or  misstatement.  In  other  words, 
FinCKN's  .objective  is  to  leave  it  to 
bankers,  who  have  already  designed 
business  procedures  and  protocols  to 
deal  with  similar  problems,  to  adapt 
their  present  procedures  to  achieve  the 
results  sought  by  the  Interim  Rule. 

.•\n  assessment  of  compliance  with  the 
terms  of  the  Interim  Rule  will  focus  not 
on  whether  a  bank  necessarily  makes 
every  judgment  perfectly,  but  on 
whether  it  takes  the  steps  a  reasonable 
and  prudent  banker  would  take  to  create 
systems  to  apply  the  Interim  Rule's 
terms.  .Such  an  approach  is  a  corollary 
to  the  limitations  on  liability  set  by  31 
Ij  S.C.  5318(f)(1)  and  repeated  in 
paragraph  (h)(6)  of  the  Interim  Rule, 
under  the  liability  limitations  a  bank 
remains  subject  to  penalties  if.  inter      ^ 
aha.  it  has  a  reason  to  believe  that  a 
particular  customer  or  transaction  does 
not  meet  the  criteria  established  for  the 
granting  of  an  exemption 

2.  Government  Status 

Paragraph  (h)(4)(ii)  permits  a  bank  to 
determine  the  status  of  a  customer  as  a 
government  department,  agency,  or 
instrumentality  based  on  its  name  or 
communitv  knowledge,  much  like  the 
so-called  "eyeball  test,  "  cf.  Treas  Reg. 
?j  1  6049-4(c)(l)(ii),  for  the 
determination  of  exempt  recipient  status 
for  the  purposes  of  information 
reporting  and  withholding  with  respect 
to  interest  payments  under  applicable 
provisions  of  the  Internal  Revenue 
Code. 

The  determination  whether  an  entity 
exercises  "governmental  authority"  is 
unfortunately  not  amenable  to  such  a 
simple  test,  and  the  second  sentence  of 
paragraph  (h)(4)(ii)  states  a  general 
definition  of  governmental  authority  for 
use  by  banks. 

3.  .Status  as  Listed  Corporation 

Paragraph  (h)(4)(iii)  permits  a  bank  to 
relv  on  any  New  York,  American,  or 
.Nasdaq  Stock  Market  listing  published 
in  a  newspaper  of  general  circulation. 
Su(.h  listings  are  easily  identified.  For 
example,  in  the  Wall  Street  Journal, 
which  is  published  and  distributed 
nationally,  the  listings  are  entitled, 
respectively,  'NEW  YORK  STOCK 


EXCHANGE  COMPOSTTE 
TRANSACTIONS."  "AMERICAN 

st(x:k  exchange  composite 
transactions."  and  "nasdaq 
na-nonal  market  issues." 

Because  such  listings  often  make  use  of 
the  trading  symbols  (abbreviated 
company  names)  for  each  stock,  banks 
may  also  rely  on  any  commonly 
accepted  or  published  stock  symbol 
guide  in  reviewing  the  newspaper 
listings  to  determine  if  the  listings 
include  their  customers. 

4.  Consolidated  Return  Status 

The  treatment  of  a  corporation  as  an 
exempt  person  because  it  is  included  in 
the  consolidated  income  tax  return  of  a 
listed  corporation  presents  one  of  the 
more  difficult  issues  of  administration 
in  the  Interim  Rule.  The  corporations 
included  on  any  consolidated  return  are 
required  to  be  shown  on  Internal 
Revenue  Service  Form  851  (Affiliation 
Schedule)  filed  with  the  return:  a  bank 
may  rely  upon  any  reasonably 
authenticated  photocopy  of  Form  851 
(or  the  equivalent  thereof  for  the 
appropriate  tax  year)  in  determining  the 
status  of  a  particular  corporation,  or  it 
raav  rely  upon  any  other  reasonably 
authenticated  information  (for  example 
an  officer's  certificate)  relating  to  a 
corporation's  filing  status 

F.  103. 22(h)(5).  Limitation  on 
Exemption 

The  exemption  for  transactions  by  an 
exempt  person  applies  only  with  respect 
to  transactions  involving  that  person's 
own  funds.  The  exemption  does  not 
apply  to  situations  in  which  an  exempt 
person  is  engaging  in  a  transaction  as  an 
agent  on  behalf  of  another,  beneficial 
owner  of  currency.  (If  the  principal  for 
whom  the  agent  is  acting  is  itself  an 
exempt  person,  the  exempt  status  of  the 
principal  is  what  causes  the  transaction 
to  be  exempt.)  In  other  words,  an 
exempt  person  cannot  lend  its  status,  for 
a  fee  or  otherwise,  to  another  person's 
transactions 

G.  103.22(h)(6).  Effect  of  Exemption: 
Limitation  on  Liabihty 

The  designation  requirement  applies 
equally  to  exempt  persons  who  have 
previously  been  the  subject  of  bank- 
initiated  exemptions  under  the 
administrative  exemption  system  as  it 
does  to  other  customers. 

Once  a  bank  has  complied  with  the 
terms  of  the  Interim  Rule,  it  is  generally 
protected,  by  31  U.S.C.  5313(0  and 
paragraph  (h)(6)  of  the  Interim  Rule, 
from  any  penalty  for  failure  to  file  a 
currency  transaction  report  with  respect 
to  a  currency  transaction  by  an  exempt 
person.  The  protection  does  not  apply  if 
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the  bank  knowingly  files  false  or 
incomplete  information  relating  to  the 
exempt  person  (for  example  on  an 
designation  filing)  or  with  respect  to  the 
transaction  (for  example  on  a  suspicious 
activity  report).  The  protection  also  does 
not  apply  if  the  bank  has  reason  to 
believe  at  the  time  the  exemption  is 
granted  that  the  customer  does  not 
satisfy  the  definition  of  exempt  person 
or  if  the  transaction  is  not  a  transaction 
of  the  exempt  person. 

It  is  anticipated  that  the  Interim  Rule 
will  supersede  the  administrative 
exemption  system  with  respect  to 
categories  of  exempt  persons  named  in 
the  Interim  Rule,  60  days  after  a  final 
rule  based  on  the  Interim  Rule  is 
published.  At  that  time,  transactions  in 
cvurency  with  exempt  persons  after 
April  30,  1996  will  be  exempt  from 
reporting  by  banks  only  to  the  extent 
that  the  new  terms  are  satisfied. 

H.  W3.22(b)(7).  Obligation  To  File 
Suspicious  Activity  Reports,  etc. 

The  provisions  of  the  Interim  Rule 
create  an  exemption  only  with  respect 
to  the  currency  transaction  reporting 
requirement.  The  Interim  Rule  does  not 
create  any  exemption,  and  in  fact  has  no 
effect  of  any  kind,  on  the  requirement 
that  banks  file  suspicious  activity 
reports  with  respect  to  transactions, 
including  currency  and  non-currency 
transactions,  that  satisfy  the 
requirements  of  the  rules  of  FinCEN  and 
the  federal  bank  supervisory  agencies 
relating  to  suspicious  activity 
reporting."  (Indeed,  as  indicated  above, 
the  reduction  in  currency  transaction 
report  volume  reflects  in  part  Treasury 
policy  to  rely  to  the  greatest  extent 
possible  on  reports  of  truly  suspicious 
activity.) 

For  example  multiple  exchanges  of 
small  denominations  of  currency  into 
large  denominations  of  currency  or 
currency  transactions  that  are  not  (or 
whose  amounts  are  not)  commensurate 
with  tbe  stated  business  or  other  activity 
of  the  exempt  person  conducting  tlie 
transaction,  or  on  whose  behalf  the 
transaction  is  conducted,  may  indicate 
the  need  to  tile  suspicious  activity 
reports  with  respect  to  transactions  in 
currencv.  Similarly  a  sudden  need  for 
currency  by  a  business  that  never  belore 
had  such  a  need  can  form  a  basis  for  the 
determination  that  a  susnidous  activity 
report  is  due.  In  all  cases,  whether  such 
a  report  is  required  is  governed  by  the 


'  See  6:  FR  4326.  4312.  4338  (Februar.  5   1996) 
(FinCEN.  Office  of  ine  C-omplroliKr  of  the  Currency 
and  ht'derai  Reserve  BciS'dj:  hi  hP  6095.  tlUO 
,F-lini,ir>  15.  l'J96)  (FeG«;r<il  Depo.'.'t  Iniurance 
Corporalio.-  and  Office  of  Th'if'  Super\is!nni  and 
61  FR  11526  (Mferr!;  ;:i.  19961  (Nalional  Credit 
Union  .\dnuni5tration). 


rules  of  31  CFR  103.21,  rules  on  whose 
application  the  Interim  Rule  has  no 
effect. 

/.  103.22(h)(8).  Revocation 

The  Interim  Rule  makes  clear  that  the 
status  of  an  exempt  person  as  such  may 
be  revoked  at  any  time  by  the  Treasiu^ 
Department.  Revocation  will  be 
prospective  in  all  cases  except  those  to 
which  the  protections  of  liability 
conferred  by  31  U.S.C.  5313(f)  and  31 
CFR  103.22(h)(6)  do  not  apply. 

IV.  Regulatory  Matters 

A.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  interim  rule  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

B.  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  Pub.  L. 
104-4  (March  22, 1995),  requires  that  an 
agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  milUon 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
202  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  FinCEN  has 
determined  that  it  is  not  required  to 
prepare  a  written  statement  under 
section  202  and  has  concluded  that  on 
balance  this  interim  rule  provides  the 
most  cost-effective  and  least 
burdensome  ahernative  to  achieve  the 
objectives  ot  the  rule- 

C.  Administrative  Procedure  Act 

Because  the  Interim  Rule  implements 
the  statute  and  grants  significant  relief 
from  existing  regulatory  requirements,  it 
is  found  to  be  impracticable  to  comply 
with  notice  and  public  procedure  under 
5  U.S.C.  553(b).  Because  the  Interim 
Rule  grants  exemptions  to  current 
requirements,  it  may  be  made  effective 
before  30  days  have  passed  after  its 
publication  date.  See  5  U.S.C.  553(d). 

D.  Regulatory  FlexihiUty  Act 

The  provisions  of  the  Regulatory 
Flexibility  .Act  relating  to  an  initial  and 
final  regulatory  flexibihty  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
Interim  Rule  bet  aas.e  the  agency  was  not 
required  to  publish  a  notice  of  prr^posea 
rulemaking  under  5  U  S.C.  55.^  or  any 
other  law . 


E.  Paperwork  Reduction  Act 

This  Interim  Rule  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  By  expanding  the  applicable 
exemptioris  from  an  information 
collection  that  has  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  control 
number  1505-0063.  the  Interim  Rule 
significantly  reduces  the  existing 
burden  of  information  collection  under 
31  CFR  103.22.  Thus,  although  the 
Interim  Rule  advances  the  purposes  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501,  et  seq..  and  its 
implementing  regulations.  5  CFR  Part 
1320,  the  Paperwork  Reduction  Act 
does  not  require  FinCEN  to  follow  any 
particular  procedures  in  connection 
with  the  promulgation  of  the  Interim 
Rule. 

F.  Compliance  With  5  U.S.C.  801 

Prior  to  the  date  of  publication  of  this 
document  in  the  Federal  Register, 
FinCEN  will  have  submitted  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  the  information 
required  to  be  submitted  or  made 
available  with  respect  to  the  Interim 
Rule  by  the  provisions  of  5  U.S.C  801 
(a)(1)(A)  and  (a)(1)(B). 

List  Of  Subiects  in  31  CFR  Part  103 

Administrative  practice  and 

firocedure.  Authority  delegations 
Government  agencies).  Banks,  banking. 
Currency.  Foreign  Banking.  Foreign 
cuixencies.  Gambling.  Investigatio.ns. 
Law  enforcement.  Penalties.  Reporting 
and  recordkeeping  requirements, 
Securities.  Ta.xes. 

Amendment 

For  the  reasons  set  forth  afwve  in  the 
preamble,  31  CFR  Part  103  is  amended 
as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1  The  authority  citation  fo.-  Pan  103 
continues  to  read  as  follows: 

Authoritv;  12  r  .S.C.  182woand  19£.1-1959: 
31  L.S.C.  5311-533':^ 

2.  Section  101.22  is  amended  by 
adding  a  new  sentence  imr.iedialely 
following  the  first  ser.tenc''  i-i  parjt,raph 
(a)(1)  and  by  adaina  a  pew  wragraph  ih) 

to  IVad  a.-  follows 

§  ';C3.22    Reports  of  currency  transactions. 
;a)ti;  *    *    '  Tiaiisadions  in  uurrencN 
bv  exempt  persons  witli  banks  wxjrring 
after  April  30.  1996,  are  not  subjec-t  tc 
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this  requirement  to  the  extent  provided 
in  paragraph  (h)  of  this  section.  *   *   * 

•         *         *         •         • 

(h)  So  filing  required  bv  hanks  for 
transactions  by  exempt  ptrsons 
occurring  after  April  30.  1996  (1) 
Currencv  transactions  of  fxempt 
persons  with  honks  occurring  after  April 
30.  1996.  Notwithstanding  the 
provisions  of  paragraph  (a)(1)  of  this 
section,  no  bank  is  required  to  file  a 
report  other\vise  required  bv  paragraph 
(a)(1)  of  this  section,  with  respect  to  any 
transaction  in  currency  between  an 
exempt  person  and  a  bank  that  is 
conducted  after  April  30.  1996. 

(2)  Exempt  person  For  purposes  of 
this  section,  an  exempt  person  is: 

(i)  A  bank,  to  the  extent  of  such  bank's 
domestic  operations: 

(ii)  A  department  or  agency  of  the 
United  States,  of  anv  state,  or  of  anv 
political  subdivision  of  any  state. 

(iii)  Any  entity  established  under  the 
laws  of  the  United  States,  of  .iny  state, 
or  of  any  political  subdivision  of  any 
state,  or  under  an  interstate  compact 
between  two  or  more  states,  that 
exercises  governmental  authority  on 
behalf  of  the  I'nited  States  or  any  such 
state  or  politital  subdivision: 

(iv)  Anv  corporation  whose  common 
stock  is  listed  on  the  New  York  Stock 
Exchange  or  the  .■\meric;an  Stock 
Exchange  (except  stock  listed  on  the 
Emerging  Company  Marketplace  of  the 
American  Stock  Exchange)  or  whose 
comnioi;  stock  has  been  designatnd  as  a 
.Nasdaq  National  Market  Se<;urity  listed 
on  the  Nasdaq  Stock  Market  (except 
stock  listed  under  die  separate  "Nasdaq 
Smali-Gip  I.ssues  "  heading):  .ind 

(v)  Anv  subsidiary  of  any  corporation 
described  ui  paragraph  (h)(::)(u  1  of  this 
section  whose  federal  income  tax  return 
Is  filed  as  part  of  a  consolidated  federal 
income  tax  return  with  such 
corporation,  pursuant  io  s»;<  tiuii  I.tOI  of 
the  Internal  Revenue  Code  and  the 
regulations  promulgated  thereunder,  tor 
the  calendar  vear  199.S  or  lor  its  last 
fiscal  vear  ending  before  April  f).  I99H 

[^]  De'iignatinn  of  e\t'inpt  persons,  (i) 
.\  bank  must  designate  each  exempt 
person  with  whom  it  engages  in 
transactions  in  (  urrencv.  on  or  betore 
the  later  ot  .August  I.t.  1996.  and  the 
date  to  da\s  following  the  first  . 
transaction  in  currencv  between  such 
bank  and  sui;h  exempt  person  that 
occurs  after  April  30.  1996 

(li)  Designation  of  an  exempt  person 
shall  be  made  bv  a  single  filing  of 
Internal  Revenue  Ser\  ice  Form  47H9,  in 
whic  h  line  36  is  marked  "IX'signation  of 
Exempt  Person  '  and  item->  2-14  (Pan  I. 
Section  A)  and  items  37-49  (Part  ill)  are 
completed   The  designation  must  be 


made  separately  by  each  bank  that  treats 
the  person  in  question  as  an  exempt 
person.  (For  availability,  see  26  CFR 
!.■!!  602  j 

(iii)  This  designation  requirement 
applies  whether  or  not  the  particular 
exempt  person  to  he  designated  has 
previousiv  been  treated  as  exempt  from 
the  reporting  requirements  of  paragraph 
(a)  of  this  section  under  the  rules 
contained  in  paragraph  (b)  or  (e)  of  this 
section. 

(4)  Operating  rules  for  designating 
exempt  persons,  (i)  Subject  to  the 
specific  rules  of  this  paragraph  (h).  a 
bank  mu,st  take  such  steps  to  assure 
itself  that  a  person  is  an  exempt  person 
(within  the  meaning  of  applicable 
provisions  of  paragraph  (h)(2)  of  this 
section)  that  a  reasonable  and  prudent 
bank  would  take  to  protect  itself  from 
loan  or  other  fraud  or  loss  based  on 
misidentification  of  a  person's  status. 

(li)  A  bank  may  treat  a  person  as  a 
governmental  department,  agency,  or 
entitv  if  the  name  of  such  person 
reasonably  indicates  that  it  is  described 
in  paragraph  (h)(2)(ii)  or  (h)(2)(iii)  of 
this  section,  or  if  such  person  is  known 
generally  in  the  community  to  be  a 
State,  the  District  of  Columbia,  a  tribal 
government,  a  Territory  or  Insular 
f^os.session  of  the  United  States,  or  a 
political  subdivision  or  a  wholly-owned 
agency  or  instrumentality  of  any  of  the 
foregoing.  An  entity  generally  exercises 
governmental  authority  on  behalf  of  the 
United  States,  a  State,  or  a  political 
subdivision,  for  purposes  of  paragraph 
(h)(2)(:ii)  of  this  section,  only  if  its 
authorities  include  one  or  more  of  the 
powers  to  tax.  to  exercise  the  authority 
of  eminent  domain,  or  to  exercise  police 
powers  with  respect  to  matters  within 
Its  jurisdiction. 

(iii)  In  determining  whether  a  person 
is  des(  ribed  in  paragraph  (h)(2)(iv)  of 
this  section,  a  bank  may  rely  on  any 
New  York  Stock  Exchange,  American 
Stock  Exchange,  or  Nasdaq  Stock 
Market  listing  published  in  a  newspaper 
of  general  cirf:u!ation  and  on  any 
commonly  accepted  or  published  .stock 
svnibol  guide, 

(i\. )  In  determining  whether  a  person 
is  described  in  paragraph  lh)(2)(v)  of 
this  section,  a  bank  may  rely  upon  any 
rea.sonabiv  authenticated  corporate 
officer's  certificate  or  any  reasonably 
authenticated  photocopy  of  Intenial 
Revenue  Service  Form  851  (Affiliation 
Schedule)  or  the  equivalent  thereof  for 
the  appropriate  tax  year. 

(t)  Limitntion  on  exemption  A 
transaction  carried  out  by  an  exempt 
person  as  an  agent  for  another  person 
who  is  the  beneficial  owner  of  the  funds 
that  are  the  subject  of  a  transaction  in 
currency  is  not  subject  to  the  exemption 


from  reporting  contained  in  paragraph 
(h)(1)  ol  this  section. 

(6)  Effect  of  exemption:  limitation  on 
liability,  (i)  FmCEN  may  ii.  .he  future 
determine  by  amendment  to  this  part 
that  the  exemption  contained  in  this 
paragraph  (h)  shall  be  the  only  basis  for 
exempting  persons  described  in 
paragraph  (h)(2)  of  this  section  from  the 
reporting  requirements  of  paragraph  (a) 
of  this  section. 

(ii)  No  bank  shall  be  subject  to  penalty 
under  this  part  for  failure  to  file  a  report 
required  by  paragraph  (a)  of  this  section 
with  respect  to  a  currency  transaction 
bv  an  exempt  person  with  respect  to 
which  the  requirements  of  this 
paragraph  (h)  have  been  satisfied,  unless 
the  bank: 

(A)  Knowingly  files  false  or 
incomplete  information  with  respect  to 
the  transaction  or  the  customer  engaging 
in  the  transaction;  or 

(B)  Has  reason  to  believe  at  the  time 
the  exemption  is  granted  that  the 
customer  does  not  meet  the  criteria 
established  by  this  paragraph  (h)  for 
treatment  of  the  transactor  as  an  exempt 
person  or  that  the  transaction  is  not  a 
transaction  of  the  exempt  person. 

(iii)  A  bank  that  files  a  report  with 
respect  to  a  currency  transaction  by  an 
exempt  person  rather  than  treating  such 
person  as  exempt  shall  remain  subject 
with  respect  to  each  such  report  to  the 
rules  for  filing  reports,  and  the  penalties 
for  filing  false  or  incomplete  reports, 
that  are  applicable  to  reporting  of 
transactions  in  currency  by  persons 
other  than  exempt  persons.  A  bank  that 
continues  for  the  period  permitted  by 
paragraph  (h)(6)(i)  of  this  section  to  treat 
a  person  described  in  paragraph  (h)(2)  of 
this  section  as  exempt  from  thf 
reporting  requirements  of  paragraph  (a) 
of  this  section  on  a  basis  other  than  as 
provided  in  this  paragraph  (h)  shall 
remain  subject  in  lull  to  the  rules 
governing  an  exemption  on  such  other 
basis  and  to  the  penalties  for  failing  to 
comply  with  the  rules  governing  such 
other  exemption. 

(7)  Obligation  to  file  suspicious 
activity  reports,  etc  Nothing  in  this 
paragraph  (h)  relieves  a  bank  of  the 
obligation,  or  alters  in  any  way  such 
bank's  obligation,  to  file  a  report 
required  by  §  103.21  with  respect  to  any 
transaction,  including,  without 
limitation,  any  transaction  in  currency, 
or  relieves  a  bank  of  any  other  reporting 
or  recordkeeping  obligation  imposed  by 
this  part  (except  the  obligation  to  report 
transactions  in  currency  pursuant  to 
paragraph  (a)  of  this  section  to  the 
extent  provided  in  this  paragraph  (h)). 

(8)  Revocation.  The  status  of  any 
person  as  an  exempt  person  under  this 
paragraph  (h)  may  be  revoked  by 
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FinCEN  by  written  notice,  which  may 
be  provided  by  publication  in  the 
Federal  Register  in  appropriate 
situations,  on  such  terms  as  are 
specified  in  such  notice.  In  addition, 
and  without  any  action  on  the  part  of 
the  Treasury  Department: 

(i)  The  status  of  a  corporation  as  an 
exempt  person  pursuant  to  paragraph 


(h)(2)(ivj  of  this  section  ceases  once 
such  corporation  ceases  to  be  listed  on 
the  applicable  stock  exchange;  and 

(ii)  The  status  of  a  subsidiary  as  an 
exempt  person  under  paragraph  (h)(2)(v! 
of  this  section  ceases  once  such 
subsidiary  ceases  to  f>e  included  in  a 
consolidated  federal  income  tax  return 


of  a  person  described  in  paragraph 
(h)(2)(iv)  of  this  section. 

***** 

Elated;  April  16.  1996. 
Stanley  E.  Morris. 

Director.  Financial  Crimes  Enforcement 

\et\tork. 

IFR  Dot  «6-9798  Filed  4-23-96.  8  45  am) 
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DEPARTMENT  OF  THE  TREASURY 

List  of  Entities  Whose  Currency 
Transactions  With  Depository 
Institutions  Are  Exempt  From  the  Bank 
Secrecy  Act  Reporting  Requirement 

agency:  Financial  Crimes  Knfon  emunt 
Networit,  Treasury. 
action:  Notice. 


SUMMARY:  This  document  contains  a  list 
of  the  tvpes  of  entities  whose  rurrencv 
transactions  in  excess  of  S  10.000  with 
depositorv  institutions  are  exempt, 
under  the  terms  of  an  interim  rule 
published  elsewhere  in  today's  Federal 
Register,  from  the  general  Bank  Secret  \ 
Act  requirement  that  such  transactions 
be  reported  to  the  Department  of  the 
Treasury. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  lohnson,  Assistant  Director, 
Office  of  Financial  Institutions  Policy. 
FinCEN.  at  (703)  90.T-3920;  Charles 
Klingman.  Office  of  Financial 
Institutions  Policy.  FinCEN.  at  (703) 
905-3920.  Stephen  R.  KroU.  Legal 
Counsel,  FinCEN.  at  (703)  90.5-3.=i90,  or 
Cynthia  A.  Langwiser,  Office  of  Legal 
Counsel,  FinCEN.  at  (703)  90.5-3590 
SUPPLEMENTARY  INFORMATION:  Published 
elsewhere  m  todavs  Federal  Register  is 
the  text  of  an  interim  rule  (31  CFR 
103.22(h))  whit  h  exempts  from  the 
requirement  for  the  rt-porting  ot 
transactions  in  i  urrencv  in  excess  of 
SIO.OOO.  transai  tions  oi  curring  after 


,\pril  30.  1996.  between  depository 
institutions  and  certain  classes  of 
exempt  persons.  The  interim  rule  is 
adopted  to  implement  the  terms  of  31 
IJ.S.C.  5313(d)  (and  related  provisions 
of  31  use.  .5313(f)  and  (g)),  which  were 
added  to  the  Bank  Secrecy  Act  by 
.section  402(a)  of  the  Money  Laundering 
Suppression  Act  of  1994  (the  "Money 
Laundering  Suppression  Act").  Title  IV 
of  the  Riegle  Community  Development 
and  Reg^ulatorv  Improvement  Act  of 
1994.  Pub  L.  103-325  (September  23, 
1994), 

This  notice  is  issued  to  comply  with 
a  related  requirement  of  the  Money 
Laundering  Suppression  Act,  namely, 
that  the  Treasury  publish  a  list,  not  less 
frequently  than  once  each  year,  of  all 
the  entities  whose  transactions  with  a 
depositorv  institution  are  mandatorily 
exempt.  See  3\  US  C.  5313(d)(2). 

Thus,  provided  a  depositor*' 
institution  complies  with  the  provisions 
of  31  CFR  103.22(h)  published  as  an 
interim  rule  elsewhere  in  today's 
Federal  Register,  transactions  between 
the  depositoi>'  institution  and  any  of  the 
following  entities  are  exempt  from  the 
reporting  requirements  of  31  U.S.C 
5313(a)  and  its  implementing 
regulation,  31  CFR  103. 22(a)(1): 

(U  A  bank,  as  defined  in  31  CFR 
103.1 1(c),  to  the  extent  of  such  bank's 
domestic  optrations; 

(2)  A  department  or  agency  oi  the 
United  States,  of  any  state,  or  of  any 
politK:al  subdivision  of  any  state; 


(3)  Any  entity  established  under  the 
laws  of  the  United  States,  of  any  state, 
or  of  anv  political  subdivision  of  any 
state,  or  under  an  interstate  compact 
between  two  or  more  states,  that 
exercises  governmental  authority  on 
behalf  of  the  United  States  or  any  such 
state  or  political  subdivision; 

(4)  Any  corporation  whose  common 
stock  is  listed  on  the  New  York  Stock 
Exchange  or  the  American  Stock 
Exchange  (except  stock  listed  on  the 
Emerging  Company  Marketplace  of  the 
American  Stock  Exchange)  or  whose 
common  stock  has  been  designated  as  a 
Nasdaq  National  Market  Security  listed 
on  the  Nasdaq  Stock  Market  (except 
stock  listed  under  the  separate  "Nasdaq 
Small-Cap  Issues"  heading):  and 

(5)  Any  subsidiar>'  of  an^  corn'-'r-''')n 
described  in  paragraph  (4)  whu^ 
federal  income  tax  return  is  fiU  ■*    -  pa'1 
of  a  consolidated  federal  incoMU  ♦n\ 

return  with  such  corporati'.r  :..jar.t 

to  section  1501  of  the  InterM.^I  Revenue 
Code  and  the  regulations  promulgated 
thereunder,  for  the  calendar  year  1995 
or  for  its  last  fiscal  year  ending  before 
April  15.  199r. 

Dated   April  \b.  ThW 
Stanley  E.  Morns, 

Director  Financial  Crime'.  Enforcement 

Setworl( 

IFR  Doc   96-9799  Filed  4-23-96.  845  am| 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.206A] 

Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  1996 

Purpose  of  Program:  To  provide 
j^rants  to  help  build  a  nationwide 
capability  in  elementary  and  secondary 
schools  to  identify  and  meet  the  special 
educational  needs  of  gifted  and  talented 
students;  to  encourage  the  development 
of  rich  and  challenging  curricula  for  all 
students:  and  to  supplement  and  make 
more  effective  the  expenditures  of  State 
and  local  funds  for  the  education  of 
gifted  and  talented  students. 

Eligible  Applicants  State  educational 
agencies;  local  educational  agencies: 
institutions  of  higher  education:  and 
other  public  and  private  agencies  and 
organizations,  including  Indian  tribes 
and  organizations — as  defined  by  the 
Indian  Self-Determination  and 
Education  Assistance  Act — and  Native 
Hawaiian  organizations. 

Deadline  for  Transmittal  of 
Applications:  [une  14.  1996. 

Deadline  for  Intergovernmental 
fleview.  August  12,  1996. 

Applications  Available:  May  3.  1996. 

Estimated  Available  Funds: 
$1,765,000. 

Estimated  Range  of  Awards: 
$100.OOO-J275.000. 

Estimated  Average  Size  of  Awards: 
$250,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  Up  to  36  months. 
Please  note  that  all  applicants  for  multi- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.  The  Department 
will  negotiate  at  the  time  of  the  initial 
award  the  funding  levels  for  each  year 
of  the  grant  award. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81.  82, 
85.  and  86;  and  (b)  the  final  regulations 
for  Standards  for  the  Conduct  and 
Evaluation  of  Activities  Carried  Out  by 
the  Office  of  Educational  Research  and 
Improvement  (OERl) — Evaluation  of 
Applications  for  Grants  and  Cooperative 
Agreements  and  Proposals  for  Contracts, 
published  on  September  14,  1995,  in  the 
Federal  Register  (60  PR  47808)  and  to 
be  codified  at  34  CFR  Pari  700. 

.Note:  Th«-  regulations  in  34  CFK  Part  791 
previously  applicable  to  this  program  will  no 
longer  applv  to  this  program 


Priorities:  The  notice  of  final  priorities 
as  published  in  this  issue  of  the  Federal 
Register  applies  to  this  competition. 

For  Applications  or  Information 
Contact:  Janet  Williams.  U.S. 
Department  of  Education,  555  New 
Jersev  Avenue,  N\V.  room  502, 
Washington,  DC  20208-5645;  Facsimile 
machine:  (202)  219-2053:  Telephone: 
(202)  219-1674.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD),  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-6339 
between  8  a.m..  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases);  or  world  wide  web  site  at 
(http://www.ed.gov/money.html). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  8031-8036. 
Dated;  April  18.  1996. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

|FR  Doc.  96-10011  Filed  4-23-96;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces  an 
absolute  priority  and  a  competitive 
preference  priority  under  the  Jacob  K. 
Javits  Gifted  and  Talented  Students 
Education  Program.  The  Secretary  takes 
this  action  to  focus  Federal  financial 
assistance  on  specific  approaches  to 
identifying  and  ser\'ing  gifted  and 
talented  students.  The  Secretary  may 
use  these  priorities  in  FY  1996  and 
subsequent  years. 

EFFECTIVE  DATE:  These  priorities  take 
effect  May  24.  1966. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Williams,  U.S.  Department  of 
Education.  555  New  Jersey  Avenue, 
N.W.,  Room  504,  Washington,  D.C. 
20208-5645.  Fax: (202)  219-2053; 
Telephone:  (202)  219-1674.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  mav  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  Jacob 
K.  Javits  Gifted  and  Talented  Students 
Education  Program  is  designed  to  build 
nationwide  capability  in  gifted  and 
talented  education  and  encourage  rich 
and  challenging  curricula  for  all 
children. 

The  Secretary  seeks  to  improve  the 
education  of  gifted  and  talented 
children,  and  to  promote  the  use  of 
strategies  developed  in  gifted  and 
talented  education  programs  to  help 
improve  the  education  of  all  students. 
The  Secretary  believes  that  improving 
the  education  of  gifted  and  talented 
students  is  an  integral  part  of  achieving 
the  National  Education  Goals,  which 
require  that  every  student  attain  higher 
standards  of  academic  excellence.  The 
Secretary  is  particularly  concerned  that 
the  educational  needs  of  gifted  and 
talented  students  from  populations 
historically  underserved  by  gifted  and 
talented  education  programs  be 
addressed.  In  addition,  the  Secretary 
wants  to  see  gifted  and  talented 
education  programs  contribute  to 
systemic  education  reform  by  modeling 
coordinated  systems  of  challenging 
standards  and  assessments,  curricula, 
and  teacher  preparation  aligned  with 
those  standards  to  improve  education. 
The  Secretary  believes  that  the  use  of 
challenging  content  and  performance 
standards  is  the  most  promising  way  to 
raise  students'  achievement. 

Therefore,  the  Secretary  announces  an 
absolute  priority  that  would  support  the 
development  of  model  demonstration 
programs  that  focus  on  economically 
disadvantaged  children,  children  with 
limited  English  proficiency,  or  children 
with  disabilities.  Each  project  would  be 
required  to  involve  a  school  or  schools 
that  serve  at  least  50  percent  low- 
income  children  and  to  incorporate 
professional  development  of  staff  and 
training  of  parents  into  the  program.  In 
addition,  the  program  must  be  based  on 
challenging  content  and  performance 
standards  in  one  or  more  of  the  core 
subject  areas,  and  include  a 
comprehensive  improvement  plan  for 
each  school  involved  in  the  project. 

The  Secretary  announces  a 
competitive  priority  to  direct  financial 
assistance  to  projects  that  primarily 
benefit  areas  that  have  been  designated 
as  Empowerment  Zones  or  Enterprise 
Communities  in  accordance  with 
Section  1391  of  the  Internal  Revenue 
Code  (IRC),  as  amended  by  Title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)ofl993. 
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Background  on  Empowerment  Zone 
and  Enterprise  Conimunity  Program — 
(EZ/EC) 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Administration's 
commur.ity  revitahzation  strategy.  The 
program  is  the  first  step  in  rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heprtlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

The  Departments  of  Agriculture 
(USDA)  and  Housing  and  Urban 
Development  (HUD)  have  designated 
empowerment  zones  and  enterprise 
communities,  which  are  communities 
located  within  the  cities  and  counties 
listed  in  the  appendix. 

The  Empowerment  Zones  and 
Enterprise  Communities  were 
designated  based  on  locally-developed 
strategic  plans  that  comprehensively 
address  how  the  community  will  link 
economic  development  with  education 
and  training,  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
together  will  support  sustainable 
communities.  Designated  areas  will 
receive  Federal  grant  funds  and 
substantial  tax  benefits  and  will  have 
access  to  other  Federal  programs.  (For 
additional  information  on  the  Urban  EZ/ 
EC  program  contact  HUD  at  1-^00-998- 
9999  and  for  the  rural  EZ/EC  program 
contact  USDA  at  1-800-645-4712.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
the  Enterprise  Community  initiative  in 
a  variety  of  ways.  It  is  encouraging 
zones  to  use  funds  they  already  receive 
from  Department  of  Education  programs 
(including  Title  I  of  the  Elementary  and 
Secondary  Education  Act,  the  Safe  and 
Drug-Free  Schools  and  Communities 
Act,  the  Adult  Education  Act,  and  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act)  to  support 
the  comprehensive  vision  of  their 
strategic  plans.  In  addiiion,  the 
Department  of  Education  is  giving 
preferences  to  EZ/ECs  in  a  number  of 
discretionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development. 

The  Empowerment  Zone  initiative 
and  the  Jacob  K.  Javits  Gifted  and 
Talented  Students  Education  Program 
share  some  common  features.  Both 
programs  are  concerned  with  the 
educational  advancement  of  students 
caught  in  high-poverty  communities. 
Under  the  Javits  Gifted  and  Talented 
Education  Program,  at  least  one-half  of 


the  grants  in  any  given  year  must  serve 
students  who  are  economically 
disadvantaged,  limited  English 
proficient  or  who  have  disabilities. 
Communities  that  have  been  designated 
as  Empowerment  Zones  or  Enterprise 
Communities  have  demonstrated  a 
capacity  for  the  type  of  planning  that 
allows  communities  to  use.  where 
appropriate,  methods  and  materials 
developed  in  gifted  and  talented 
programs  to  improve  the  educational 
opportunities  for  all  children. 

On  February  23, 1996.  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (61  FR  6980).  The  Secretary  has 
made  no  changes  in  these  priorities 
since  publication  of  the  notice  of 
proposed  priorities. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  priorities  for  fiscal 
year  1996  is  published  elsewhere  in  this 
issue  of  the  Federal  Register 

Analysis  of  the  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  on  the  notice  of  proposed 
priorities,  four  of  the  10  parties 
submitting  comments  made 
recommendations.  Two  of  the 
commenters  expressed  support  for  the 
priorities  without  making 
recommendations  for  change.  Five  of 
the  commenters  asked  for  more 
information  about  the  Javits  Gifted  and 
Talented  Students  Education  Program, 
or  the  Program's  future,  or  the 
application  for  the  competition.  An 
analysis  of  the  recommendations 
submitted  by  four  commenters  follows. 

Comments:  Two  commenters  objected 
to  the  requirement  that  the  school  must 
serve  at  least  50  percent  low-income 
children.  One  commenter  questioned 
his  school's  eligibility  for  funding  or 
whether  funding  would  be  based  solely 
on  economic  needs  and  standards.  The 
other  commenter  expressed  concern  that 
every  solicitation,  with  which  he  is 
familiar,  from  the  U.S.  Department  of 
Education,  the  National  Science 
Foundation,  as  well  as  from  his  owti 
State  Education  Department  is  narrowed 
in  such  a  way  that  only  specific  kinds 
of  enterprises  can  compete. 

Discussion:  The  legislation  creating 
the  Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program  requires 
the  Secretary  to  give  highest  priority  to 
programs  serving  economically 
disadvantaged,  limited  English 
proficient,  and  disabled  students  who 
are  gifted  and  talented.  The  Setretary 
believes  that  there  are  many  gifted  and 
talented  students  who  come  from 
disadvantaged  backgrounds,  and  who 
are  not  recognized  cr  served  by 


traditional  gifted  and  talented  education 
programs.  He  believes  that  these^ 
projects  will  serve  as  models  for  ways 
to  identify  and  serve  these  students 
more  effectively. 

Changes:  None. 

Comments:  One  commenter  expressed 
concern  that  the  Competitive  Preference 
Priority  for  Empowerment  Zones  and 
Enterprise  Communities  (EZ/EC) 
excluded  somo  of  the  most  needy 
socioeconomic  and  geographic  areas. 
such  as  the  rural  communities  in  his 
State. 

Discussion:  The  list  of  FZ/ECs.  which 
w  ere  designated  by  the  Department*  of 
Agri<  ulture  and  Housing  and  Urban 
Development,  contains  some  rural  areas. 
These  EZ/ECs  have  great  need  and  have 
already  established  comprehensive 
community  development  plans.  The 
Secretary  believes  that  the  limited 
resources  available  would  have  the 
greatest  impact  if  the  funds  are  directed 
to  these  communities.  Awarding  five  (5) 
additional  points  to  applications  from 
EZ/ECs  will  not  preclude  consideration 
of  applications  that  address  the  needs  of 
students  in  other  needy  geographic 
areas. 

Changes:  None 

Comments  Another  commenter 
objected  to  the  use  of  the  Competitive 
Preference  Priority  for  EZ/ECs  because  it 
would  eliminate  the  possibility  of 
projects  from  his  State  being  seriously 
considered  for  funding.  This  commenter 
recommended  the  priorities  focus  on  the 
research  that  is  needed  to  improve 
services  to  gifted  students. 

Discussion:  The  legislation  creating 
the  Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program  contains 
provisions  for  a  National  Center  for 
Research  and  Development  in  the 
Education  of  Gifted  and  Talented 
Children  and  Youth.  The  Center  is 
responsible  for  carrying  out  the  research 
on  methods  and  techniques  for 
identifying  and  teaching  gifted  and 
talented  students.  The  legislation 
restricts  the  amount  of  funding  available 
for  this  activity  to  no  more  than  30%  of 
the  total  amount  available  for  the 
Program.  The  Secretary  believes  the 
remainder  of  the  funds  are  best  used  to 
support  demonstration  projects  to  ser\e 
the  needs  of  the  target  audience. 

Changes:  None. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretarv  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 
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Absolute-  Priority— Model  Progmms 

Projedts  that  establish  and  operate 
model  prokjr.iiiis  to  serve  gifted  and 
talented  students  in  schools  in  which  at 
least  50  pen  eiU  of  the  students  enrolled 
are  from  lou-iiuonie  famdies  Projects 
must  include  students  uho  mav  not  be 
served  bv  traditional  pifted  a'^d  talented 
programs,  :in:luduik>  e<  on(;iiii(  ally 
disadvantaged  students    limited  [-jit;lish 
proficient  students,  jud  students  with 
disabilities  The  projec  ts  must 
incorporate  high-level  i  ontent  and 
perfoniiauc  e  standards  in  one  or  more  ot 
the  core  stib|e(,'  areas  as  well  as  utilize 
innovative  teai  hing  strategies.  The 
pro|e(ts  tiiust  provide  comprehensive 
ongoing  professional  development 
I'pportunilies  tor  staff.  The  projei  ts 
must  iniorporate  training  for  parents  'n 
ua\s  to  support  their  children's 
educational  (jrogress    There  must  also 
be  comprehe!isi\t'  evaluation  u\  ttie 
projects'  ai  t, ,  ities. 

The  Secretarv  believes  that  the 
limited  resourt.es  available  under  the 
lacob  K,  |avit->  Gifted  and  Talented 
Students  Education  Program  will  ha\e 
the  greatest  impact  if  the  funds  are 
directed  to  communities  that  l.a\  e  the 
greatest  need  and  have  already 
estdblisliec^  I  oinprehensive  commimitv 
development  plans.  Therefore,  the 
Secretarv  ^'stabllshes  the  following 
lompetitive  prioritv  to  foc.us  F"iiera! 
funds  on  gifted  and  talented  projects 
that  would  -iddress  the  neecis  of 
Empowerment  Zones  or  Enterprise 
Communities 

f"('mp^'r,^'c^■  rrfftTfift'  Pnnntv — 
Fmpo'.\t'r!iifn:  7.onr  <u  t.ntt'rpri'^t' 
Conuiuinit\ 

Wittiin  this  absolute  priontv 
concerning;  model  projects,  the 
Se<  retarv,  under  ,i4  CFR  7-vl()^)(i,)U)li ), 
gives  preferen(,>'  to  appluations  that 
meet  the  following  i  ompetitive  priority. 
The  Se(  retarv  awards  five  (5)  points  to 
an  .ipplii  .i';on  fhat  nu-ets  this 
rompetitive  priontv  These  jioints 
would  f)e  m  addition  to  am  points  the 
app!i(,at!On  earns  inuier  dif  evai'.iatu.in 
criteria  tor  the  program 

Projei  ts  ttuit  implement  model 
programs  \v.  one  or  more  s(  hools  in  ,in 
Empowerment  Zone  or  Enterprise 
C^ommunitv  or  that  primariK  serve 
students  vvhio  reside  in  the  EZ  or  EC^ 
.■\pph(.ants  ir.ust  ensure  that  the 
proposed  progiani  relates  to  the  strategu, 
plan  and  w;l!  he  u;  integral  |)art  of  the 
Enipowermeiil  'Zone  or  Enterprise 
Communitv  prot^ram. 

Intergovernmental  Review 

This  program  is  suf)jei.t  to  the 
requiremer;ts  of  E,xecutive  Order  l^.i72 


and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
iederalisra  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  vv'ith  the  order,  this 
document  is  intended  to  provide  early 
notification  ol  the  Department's  specific 
plans  and  actions  for  this  program. 

Appiic  able  Regulations:  (a)  34  CFR 
Parts  74.  75.  77.  79,  80,  81,  85  and  86: 
and  (b)  the  final  regulations  for 
Standards  for  the  Conduct  and 
Evaluation  ol  Activities  Carried  Out  by 
the  Olfire  of  Educational  Research  and 
hnprovement  (OERl) — Evaluation  of 
.Xpplications  for  Grants  and  Cooperative 
Agreements  and  Proposals  for  Contracts, 
published  on  September  14.  1995  in  the 
Federal  Register  (60  FR  47808)  and  to 
be  codified  at  34  CFR  Part  700. 

Note:  The  regulations  in  34  CFK  Part  791 

previDuslv  Hppiicabit!  to  this  program  will  no 
IdP.gcr  appiv  to  tfiis  program. 

Program  Authority:  20  t"  SC  3032-8036 
iC.itulog  ot  Federal  Domestic  .Assistance 
Number  HA  -'06.^,  Jacob  K   lavits  (iifted  and 
rHleiiti  fi  Students  Education  Program] 

Dated    ,\pr:;  IH,  19^6 
.Sharon  P.  Robin.son. 

A>i,-^i>t(int  Srcrptan  for  t.niirntinnal  Research 
and  lir,prr>\ement 

Appendix — Empowerment  Zones  and 
Fnlerprise  Communities 

F:iif)0\\frment  Zones  lEZ) 

(Jeorgia   ,Atlanta 

lilmois  (.hicago 

KentuclkV  K'-ntucky  Highlands* 

Marv'and,  BaliimorR 

,Mi(,higan,  Detroit 

.Mississippi   Mi(i  Delta* 

\rw  \oT^  Harlem.  Bronx 

('•■nnsvlv  iinri'Xevv  jrrsev    Philadelphia. 

(lamdeii 
Texas    Rio  ( '.■■ande  \'al!r>\  • 

SuppU-mentd!  Empowerment  Zonfs  ISEZI 

Cilifornia    Los  .AiigeU's 
(Jhio  Clevelat'd 

Entf-rprisf  Communities  IE('i 

.Mabama.  Birniingham 

\i.ih,ii;i(,   r;h:imbers  tAiiinty* 

.-Mabama  (Greene.  Sumter  f^nunties* 

.Arizona   Phwnix 

Arizona:  ,Arizona  Border* 

.Arkansas  P^astOntrai* 

.Arkansas;  Mississippi  bounty' 

Arkansas  Pulaski  County 

Cdlitorma   Imperial  County" 

tialifornia    l,os  Angeles,  Hu:itingtnn  Park 

(^ilifoinia.  San  Diego 

(;alifornia   San  Franc  isni.  Bavvievv.  Hunter's 

Point 
C,ilifornia,  Watsonvilip* 
(>)lorH(i<)   Dt>nver 
Crinnecticut:  Bridgeport 


Connecticut:  New  Haven 

Delaware:  Wilmington 

District  of  (Columbia:  Washington 

Florida  )acksun  Oianty* 

Florida:  Tampa 

Florida.  Miami.  Dade  County 

Cj€orgia;  Albany 

Georgia;  Central  Savannah*  , 

Georgia;  Crisp.  Dooley  Counties* 

Illinois:  East  St  Louis 

Illinois:  Springfield 

Indiana;  Indianapolis 

Iowa:  Des  Moines 

Kentucky;  Louisville 

Louisiana:  Northeast  Delta' 

Louisiana  Macon  Ridgi-" 

Louisiana:  New  Orleans 

Louisiana:  Ouachita  Parish 

Massachusetts;  Lowell 

Massachusetts:  Springfield 

Michigan;  Five  Cap* 

Michigan:  Flint 

Michigan:  Muskegon 

Minnesota:  Minneapolis 

Minnesota:  St.  Paul 

.Mississippi;  Jackson 

Mississippi:  North  Delta* 

Missouri:  East  Prairie* 

Missouri:  St.  Louis 

Nebraska:  Omaha 

Nevada:  Clarke  C^ounty.  Las  Vegas 

New  Hampshire:  Manchester 

New  Jersey:  Newark 

New  Mexico:  .Albuquerque 

.New  Mexico;  Moro.  Rico  Arriba.  Taos 

Counties" 
New  York;  Albany.  Schenectady.  Troy 
New  '\'ork:  Buffalo 
New  York:  Newburgh,  Kingston 
New  York;  Rochester 
North  Carolina;  Charlotte 
North  Carolina;  Halifax.  Edgecombe.  VVils<:n 

Counties' 
North  Carolina;  Robeson  (bounty* 
Ohio  Akron 
Ohio.  Columbus 
Ohio.  CIreater  Portsmouth* 
Oklahoma:  Choctaw.  McCurtain  Cxjunties* 
Oklahoma:  Oklahoma  City 
Oregon.  Josephine* 
Oregon:  Portland 
Pennsvlvania  Harrisburg 
Pennsylvania;  Lock  Haven* 
Pennsylvania;  Pittsburg 
Rhode  Island  Providence 
South  Carolina;  Charleston 
South  Carolina;  Williamsburg  County* 
South  Dakota  Beadle.  Spink  Counties" 
Tennesset;;  Fayette.  Ha\-wood  Countie.<* 
Tennessee;  Memphis 
Tennessee:  Nashville 
Tennessee/Kentucky:  Scott.  McCrear)' 

Counties* 
Texas;  Dallas 
Texas;  El  Paso 
Texas.  San  .Antonio 
Texas:  Waco 
L'tah;  Ogden 
Vermont;  Burlington 
Virginia;  Accomack* 
Virginia;  Norfolk 
Washington:  Lower  Yakima* 
Washington;  Seattle 
Washington:  Tacoma 
West  Virginia;  West  Central* 
West  Virginia;  Huntington 
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West  Virginia:  McDowell* 
Wisconsin:  Milwaukee 
•denotes  rural  designee 

Enhanced  Enterprise  Communities  (EEC) 

California:  Oakland 

Massachusetts:  Boston 

Missouri/  Kansas:  Kansas  City.  Kansas  City 

Texas:  Houston 

[FR  Doc.  96-10012  Filed  4-23-96;  8:45  am) 
MUMOCOOE  4M0-01-P 
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Part  V 

Department  of 
Transportation 

Federal  Aviation  Administration 


14  CFR  Part  31 

Airworthiness  Standards;  Manned  Free 

Balloon  Burner  Testing;  Final  Rule 


18220       Federal  Register  /  Vol.  61.  No.  80  /  Wednesday.  April  24.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  80  /  Wednesday.  April  24,  1996  /  Rules  and  Regulations      18221 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart31 

[Docket  No.  27543;  Amendment  No.  31-7] 

RIN2120-AE87 

Airworthiness  Standards;  Manned  Free 
Balloon  Burner  Testing 

agency:  FfHieral  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
certification  test  requirements  for 
burners  used  on  manned  t'rre  balloons 
The  t.urrenf  test  requirements  do  not 
test  the  burners  most  critical  operating 
conditions  This  amendment  will 
increase  the  current  level  of  safety  by 
requiring  more  realistic  tests  and  cut  the 
hiel  costs  to  balloon  manufacturers 
seeking  certification.  . 

EFFECTIVE  DATE:  May  24,  199fi 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Lowell  Foster,  Standards  Office  (ACE- 
110)  Small  .\irplane  Dire<:torate. 
Aircraft  Certififation  Service,  Federal 
Aviation  Administration.  (iUl  Fast  12th 
Street.  Kansas  Citv.  Missouri  64106; 
telephone  (Hl(i)  4:6-.S6HH. 

SUPPLEMENTARY  INFORMATION: 

Background 

Statenifnt  of  the  Problem 

The  current  burner  certification 
requirement  resembles  the  testing 
requirement  lor  airplane  engines. 
Airplane  engines  are  operated 
continuously  at  high  percentage  powers, 
while  balloon  burners  are  operated  on 
an  intermittent  basis  to  maintain  level 
or  buoyant  fiight.  The  burner 
requirement  calls  for  maximum  fuel 
flow  bunnng  over  the  majority  of  the 
test  time.  This  recjuirement  does  not 
refiect  the  tact  that  a  burner  is 
continuallv  turned  on  and  off  every  few 
seconds  or  that  a  minimum  heat  output 
condition  is  much  more  critical  than  a 
ma.ximum  heat  output  (  ondition.  The 
challenging  test  conditions  for  a  burner 
are  short  blasts  to  maximize  the  thermal 
shock  and  operation  on  vapor,  whic.h 
can  result  in  ttie  burner  coils  glowing 
red. 

Since  certification  testing  should 
simulate  flight  conditions  and  the 
critical  concern  is  not  the  duration  of 
operation  but  the  number  of  mechanic;al 
and  thermal  cycles,  this  final  rule  would 
change  the  balloon  burner  requirements 
to  include  testing  of  mei:hani(.id  and 
thermal  cycles,  and  testing  of  operation 
on  vapor  .^s  a  result,  the  burners  would 


be  tested  over  a  40-hour  period  instead 
of  .50-hour  period. 

The  Proposal 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM).  Notice 
No.  93-16.  which  was  published  on 
December  7.  1993  (.58  PR  64450).  The 
Federal  Aviation  .'\dministration  (FAA) 
proposed  to  amend  t^  31.47(d)  to  remove 
30  test  hours  at  maximum  heat  output 
and  require,  instead,  additional  testing 
that  focuses  on  critical  functions 
experienced  during  flight.  More 
specifically,  the  FAA  proposed  changes 
in  the  balloon  burner  requirements  to 
include  testing  of  mechanical  and 
thermal  cycles,  and  testing  of  operation 
on  vapor.  The  burners  would  be  tested 
over  a  40-hour  period  instead  of  50 
hours.  The  testing  would  be  for 
specified  periods  at  maximum, 
intermediate,  and  minimum  fuel 
pressures  and  would  include  bum  times 
of  3  to  10  seconds  per  minute  instead 
of  continuous  burning.  The  term 
"intermediate  fuel  pressure"  would  be 
defined  as  40  to  60  percent  of  the  range 
between  the  maximum  and  minimum 
applicable  fuel  pressures  in  order  to 
provide  for  testing  the  burners  near  the 
mid-point  of  their  ranges  of  operation. 

The  FAA  also  proposed  to  change  the 
word  "heater"  to  "burner"  in  §  31.47. 
The  industry  universally  uses  the  term 
"burner."  and  this  change  reflects 
accepted  industry  terminology. 

Discussion  of  Comments 

Comments  to  the  NPRM  were 
requested  with  a  closing  date  of 
February  7.  1994.  All  comments 
received  have  been  considered  in 
adopting  this  amendment. 

Tne  FAA  received  comments  from 
Transport  Canada,  which  supports  the 
proposal,  and  from  two  prominent 
balloon  manufacturers.  One 
manufacturer  agrees  in  general  with  the 
proposals,  but  offers  three  suggestions 
that  are  outside  the  scope  of  this 
proposal  The  other  recommends  that 
the  FAA  adopt  the  British  standard  for 
i!)31.47  The  FAA  w^ill  address  these 
comments  in  the  order  they  were 
submitted. 

Concerning  proposed  §31.47(d)(l)(i). 
the  commenter  states.  "Mechanically 
cycling  the  main  blast  valve  not  only 
demonstrates  wear  but  provides  the 
hydraulic  shock  necessary  to  adequately 
lest  the  entire  fuel  system.  However,  the 
on/off  cycle  for  each  system  should  be 
different  because  of  its  thermal  mass. 
For  example,  our  burner  has  two  cast 
alloy  base  plates  and  thin  wall  Inconel 
vaporizing  coils.  Some  burners  have 
very  heavy  coils  and  only  pipe-type 
tubing  to  and  from  the  blast  valve.  A 


pre-test  should  be  done  to  determine  the 
widest  possible  temperature  swing  of 
any  of  the  elements  that  will  be  'in  the 
fire'  and  subject  to  heat-stress  failures. 
This  will  provide  the  on/off  time."  The 
commenter  proposes  that  the  rule  be 
reworded  to  include,  "a  bum  time  for 
each  one  minute  cycle  which  has  been 
previously  established  |by  a  pre-test  to 
determine  the  widest  possible 
temperature  change  of  any  of  the 
elements,  as  discussed  above]  to  provide 
the  maximum  thermal  shock  to 
temperature  effected  IsicI  elements,  but 
in  no  case  less  then  four  seconds." 

The  FAA  recognizes  the  merit  of  this 
comment  concerning  a  burn  time  that 
would  provide  the  maximum  thermal 
shock  to  temperature-affected  elements. 
The  intent  of  proposed  §  31.47(d)(l)(i) 
was  to  allow  each  applicant  to  pre- 
determine a  bum  time  for  the  particular 
system  undergoing  certification  testing 
such  that  the  thermal  cycle  used  in  the 
testing  would  provide  approximately 
the  maximum  difference  between  the 
coolest  and  hottest  temperatures  the 
bumer  coils  and  affected  hardware 
would  experience  in  service.  Although 
the  preamble  to  Notice  No.  93-16  did 
not  refer  specifically  to  testing  that 
would  achieve  the  maximum 
temperature  differential,  it  did 
emphasize  the  need  to  simulate  actual 
flight  conditions,  during  which  the 
bumer  is  subjected  to  thermal  shock 
from  its  intermittent  operation. 
Referring  to  the  extreme  temperature 
change  that  occurs  when  vaporized  fuel 
cools  the  entire  assembly  followed  by 
flames  engulfing  the  vaporizing  coils. 
the  notice  staled  that  the  critical 
concern  was  the  number  of  mechanical 
and  thermal  cycles. 

In  order  to  achieve  the  necessary 
thermal  shock,  the  FAA  proposed  a 
bum  ttme  range  of  from  three  to  ten 
seconds  for  each  one  minute  cycle  of  the 
test.  From  within  that  time  range,  an 
applicant,  through  pre-certification 
testing,  would  determine  the  bum  time 
that  would  maximize  the  temperature 
differential  experienced  by  the  system's 
temperature-affected  elements. 
Although  Notice  No.  93-16  did  not 
explain  how  the  FAA  arrived  at  the 
proposed  3  to  10  second  range  for  the 
burn  time,  that  range  was  proposed 
because  the  FAA  had  learned  from 
previous  certification  testing  that  this 
time  range  is  reasonable  and  reflects  the 
range  of  bum  times  within  a  one-minute 
cycle  from  which  the  maximum 
temperature  differential  may  be 
obtained. 

Nevertheless,  because,  as  pointed  put 
by  the  commenter,  the  requirement  is 
proposed  did  not  make  clear  that  \.)\a 
purpose  of  the  3  to  10  seconds-ofburn 


time  was  to  ensure  that  the  bumer  being 
tested  is  subjected  to  the  maximum 
thermal  shock,  the  regulatory  text  of 
§  31.47(d)(l)(i)  is  being  clarified  by 
adding  a  sentence  to  state  explicitly  that 
requirement.  The  FAA  believes  that  the 
added  requirement  to  assure  that  the 
maximum  thermal  shock  is  achieved 
during  testing  reflects  the  intent  of  the 
proposed  amendment  and  is  necessary 
to  increase  safety  by  more  closely 
simulating  flight  conditions.  Although 
the  commenter  suggested  a  minimum 
bum  time  of  four  seconds,  based  on  the 
FAA's  prior  certification  experience  the 
bum  time  requirement  for  each  minute 
cycle  of  testing  remains  at  3  to  10 
seconds  as  proposed. 

Referring  to  §  31.47(d)(l)(iv),  the 
commenter  states,  "A  pilot  who 
consistently  uses  incorrect  fuel 
management  techniques  may  get  into 
situations  where  he  subjects  the  burner 
to  the  stress  of  running  on  vapor.  The 
degradation  of  some  parts  is  cumulative 
and  it  would  be  good  to  be  assured  that 
vaporizing  coils,  for  example,  would  not 
fracture  without  warning  in  flight."  To 
achieve  this  goal,  the  commenter 
recommends  the  FAA  double  the  time 
for  this  test. 

The  FAA  has  determined  that  testing 
for  a  total  of  15  minutes,  as  specified  in 
the  proposal,  should  provide  confidence 
that  the  bumer  will  not  suffer  from 
undue  thermal  stresses  while  not 
imposing  an  unwarranted  burden  on  the 
manufacturer.  Manufacturers  have  told 
the  FAA  that  their  balloons  would  not 
fly  long  on  vapors  before  the  pilot 
would  notice  the  balloon  descending. 
The  manufacturers  state  that  the  heat 
output  from  a  bumer  operating  on  vapor 
is  not  enough  for  the  balloon  to  hold 
altitude.  Even  with  vapor  burning 
constantly,  the  balloon  will  develop  an 
increasing  rate  of  descent.  For  this 
reason,  several  manufacturers  suggested 
that  30  minutes  was  extreme  and  would 
constitute  a  burden  to  them.  The  FAA 
could  not  justify,  based  on  any  adverse 
service  history,  requiring  a  test  of  more 
than  the  originally  proposed  15  minutes 
total  time  of  bumer  operation  on  vapor; 
therefore,  the  §31.47(d)(l)(iv)  will 
retain  the  15  minute  standard  as 
proposed. 

Tne  same  commenter  offers  the 
following  suggested  rewrite  for 
§  31.47(d){l){v):  "Fifteen  hours  of 
normal  flight  operation  during  which 
backup  bumer  and  pilot  lights  must  be 
extinguished  and  relighted  at  least  twice 
in  each  flight  hour."  The  commenter 
justifies  this  recommended  change  by 
explaining  that  backup  burner  and  pilot 
lights  may  be  easy  to  relight  on  the 
ground  when  the  bumer  is  mounted  in 
a  test  fixture  but  may  be  difficult  to 


relight  when  it  is  in  position  during 
flight. 

The  FAA  acknowledges  the  merits  of 
this  comment  concerning  backup 
bumers  and  notes  that  currently 
§  31.47(e)  does  not  specify  testing  the 
backup  burner.  However,  the  FAA  may 
not  impose  an  additional  burden  on  the 
public  without  offering  the  public  an 
opportunity  to  comment  on  the 
proposed  requirements.  This  comment 
addresses  a  matter  that  is  beyond  the 
scope  of  the  proposed  rule  change; 
therefore,  it  can  be  considered  only  for 
future  mlemaking  projects.  Section 
31.47(d)(l)(v)  is  adopted  as  proposed. 

The  commenter  recommends 
rewording  the  proposal  for  §  31.47(d)(2) 
to  read  as  follows:  "The  test  program  for 
the  secondary  or  backup  operations  of 
the  bumer  must  include  two  hours  of 
operation  of  the  backup  bumer  with  a 
continuous  cycle  time  of  five  minutes 
on  and  five  minutes  off.  Test  must 
include  extinguishing  and  relighting 
this  bumer,  without  the  use  of  the  pilot 
light  system,  at  least  one  time  per  30 
minutes  of  testing,  while  under  a 
crosswind  airflow,  the  speed  of  which 
must  be  equal  to  the  highest 
demonstrated  maximum  sink  rate  for 
the  balloon  systems  for  which  approval 
is  being  sought."  The  commenter's 
explanation  follows: 

"The  use  of  the  backup  bumer  in 
flight  may  include  operation  for  up  to 
three  or  four  minutes  at  a  time.  During 
several  certification  flights,  we  were 
required  to  use  only  the  backup  for 
some  flight  maneuvers.  For  example,  on 
several  occasions  we  did  an  entire 
recovery  from  Maximum  Sink  Rate 
Descent  and  on  another  we  did  almost 
an  entire  flight  using  the  backup  bumer 
alone." 

"It  is  important  to  do  this  test  with 
some  airflow  to  simulate  conditions  in 
flight  should  the  bumer  have  to  be  used 
during  a  high  speed  descent.  Each 
balloon  flies  at  a  different  rate  because 
of  the  drag  coefficient/gross  weight, 
hence  the  air  velocity  requirement.  In 
our  testing  we  use  1300  fpm  as  a 
descent  rate  maximum  and  if  we  exceed 
it  in  our  certification  flights  we  reduce 
allowable  Max  Gross  System  Weight. 
This  figure  appears  in  the 
LIMFTATIONS  and  PERFORMANCE 
section  of  the  Aircraft  Flight  Manual." 

"A  condition  may  occur  in  flight 
where  the  backup  burner  is  metered 
down  to  a  low  flame  and  is  used  as  a 
pilot  light  system.  It  is  important  that  it 
be  demonstrated  to  light  without  the  use 
of  pilots  [lights]." 

Again,  the  FAA  recognizes  the  merit 
of  this  comment  concerning  backup 
bumer  flameouts  and  relights.  Because 
this  comment  addresses  a  matter  that  is 


beyond  the  scope  of  the  proposed  mle 
change,  it  can  be  considered  only  for 
future  rulemaking  projects.  Accordingly 
§  31.47(d)(2)  is  adopted  as  proposed. 

The  commenter  recommends  adding 
new  paragraphs  (3)  and  (4)  to  §  31.47(d). 
The  recommendation  for  a  new 
§  31.47(d)(3)  is  to  require  two  hours  of 
operation  of  the  pilot  light  system  while 
under  a  crosswind  airflow  v«th  the 
wind  speed  equal  to  the  highest 
demonstrated  maximum  sink  rate.  The 
test  would  induce  extinguishing  and 
relighting  the  pilot  light  at  least  one 
time  per  10  minutes  of  testing.  This  test 
would  include  testing  a  piezo-electric 
element  or  other  electrical  means  of 
igniting  the  pilot  lights.  Again,  the 
commenter's  reasoning  is  that  backup 
bumer  and  pilot  lights  may  be  easy  to 
relight  on  the  ground  when  the  bumer 
is  mounted  in  a  test  fixture  but  may  be 
difficult  to  relight  when  in  position 
during  flight.  Also,  the  commenter 
believes  that  the  piezo-electric  igniters 
are  not  as  reliable  in  airflow  as  devices 
currently  used. 

This  comment  is  also  beyond  the 
scope  of  the  proposed  rule  change  and 
can  be  considered  only  for  future 
rulemaking  projects. 

The  recommendation  for  a  new 
§  31.47(d)(4)  concerns  a  post-test 
teardown  of  the  bumer.  "The  commenter 
proposes  adding  the  following 
requirement:  "A  teardown  of  the  bumer 
should  be  done  to  reveal  any 
abnormalities."  Ciurent  §  31.47(f) 
requires  that  each  element  of  the  bumer 
system  be  serviceable  at  the  end  of  the 
test.  The  FAA  agrees  with  the 
commenter  that  a  teardown  inspection 
at  the  end  of  testing  is  an  acceptable 
procedure  and  a  means  of 
demonstrating  comphance.  However,  a 
teardown  inspection  is  not  an 
airworthiness  safety  standard.  The  term 
"serviceable."  as  used  in  aviation, 
defines  a  standard  for  airworthiness 
based  on  certification  testing  of  the 
bumer  and  its  components. 

The  second  commenter  states  that  if 
the  goal  of  international  harmonization 
is  to  be  approached,  the  FAA  should 
take  into  account  the  British.  German, 
and  French  codes  in  proposing  changes 
to  14  CFR  part  31.  The  commenter  also 
notes  that  a  number  of  balloon 
manufacturers  and  representatives  of 
European  regulatory  authorities  met  at 
London  Heathrow  Airport  in  March 
1992  to  consider  the  member  nations 
airworthiness  requirements  for  balloons, 
and  to  make  recommendations  for  a 
future  JAR  31.  The  commenter  includes 
the  British  Civil  Airworthiness 
Requirements  (BCAR)  wording  that  was 
recommended  for  JAR  31.47.  BCAR 
§  31.47(d)  reads  as  follows: 
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The  heater  svstem  (incluil'L^  the  liurii.-i 
unit,  controls.  Ixiel  lines,  fuel  cells 
regulators  control  \  alves.  and  other  related 
elements)  niusi  ot-  suostantiateil  by  an 
endurance  test  designed  to  reflect  the 
limiting  conditions  likelv  to  te  encountered 
in  se-vice.  both  in  kind  and  duration  The 
enduran(  e  test  proposed  by  the 
manufacturers  must  be  approveti  by  the 
certification  authority. 

Though  the  commenter  expresses  the 
view  that  the  version  of  ^  31.47(d) 
proposed  in  No.  93-16  is  better  than  the 
existing  version,  the  commenter, 
nevertheless,  asserts  that  the  proposed 
i^quii^inent  is  over-specified  and  will 
soon  be  rendered  obsolete  by  technical 
change.  The  commenter  further  states 
that  the  proposals  leaves  out  some 
important  points,  but  the  commenter 
did  not  identify  them. 

To  adopt  the  British  testing 
requirement  would  be  beyond  the  scope 
of  the  NPRM.  The  FAA  does  recognize 
the  importance  of  harmonization  and  is 
currently  expending  extensive  resources 
to  harmonize  the  Federal  Aviation 
Regulations  with  the  European  Joint 
Aviation  requirement  (JAR).  Though  the 
requirements  in  BCAR  §  31.47(d)  may 
accommodate  new  technology  more 
readily  than  those  proposed  in  Notice 
93-16,  the  British  rule  requires  the 
manufacturer  to  develop  an  endurance 
test  and  have  it  approved  by  the 
certification  authority  even  for  current 
technology.  The  proposed  amendment 
of  §  3 1  47(d)  provides  a  specific 
minimum  requirement  for  all  burners  to 
meet.  If  changing  technology  were  to 
render  the  proposed  requirements 
obsolete  for  a  new  burner,  the  FAA  may 
apply  "special  conditions"  for  new  and 
novel  technology  (14  CFR  21.16). 
Accordingly,  the  rule  is  adopted  as 
proposed. 

International  Compatibility 

The  agency  has  reviewed 
corresponding  International  Civil 
Aviation  Organization  international 
standards  and  re<:ommended  practices 
and  loint  Aviation  Authorities 
requirements  and  has  identified  no 
differences  in  these  amendments  and 
the  foreign  regulations. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Exe<:utive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effec:t  of  regulatory  changes 


on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
ngen'ies  to  is^ess  *hp  »*'*^pcts  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
will  generate  benefits  that  justify  its 
costs;  (2)  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order  and  is  not  "significant"  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (3)  will  not  "have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities; 
and  (4)  will  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Benefits  and  Costs 

The  rule  will  enhance  safety  by 
targeting  critical  hinctions  and 
conditions  experienced  in  actual  flight 
and  will  significantly  reduce 
certification  testing  costs.  The  current 
requirements  call  for  a  total  of  at  least 
50  hours  of  testing,  which  typically 
consumes  about  7.000  gallons  of  fuel 
per  type  certification.  The  new 
requirements,  in  contrast,  are  expected 
to  consume  about  350  gallons  of  fuel 
because  the  burners  will  be  tested  over 
a  total  of  40  hours  instead  of  50  hours 
and  be  tested  about  3  to  10  seconds  per 
minute  instead  of  the  full  60  seconds. 
Applying  a  price  of  $1.20  per  gallon  of 
propane,  the  revised  requirements  are 
expected  to  yield  almost  $7,800  in  net 
cost  savings  per  type  certification. 
Accordingly,  the  FAA  finds  the  rule  to 
be  cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  is  expected 
to  have  a  "significant  (positive  or 
negative)  economic  impact  on  a 
substantial  number  of  small  entities." 
Based  on  the  standards  and  thresholds 
specified  in  FAA  Order  2100. 14A. 
Regulator)'  Flexibility  Criteria  and 
Guidance,  the  FAA  has  determined  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  rule  will  have  little  or  no  effect 
on  the  sale  of  U.S.  balloons  in  foreign 
markets  and  the  sale  of  foreign  balloons 
into  the  United  States. 


Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12866, 
it  is  determined  that  this  regulation  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  the  Federalism  Assessment. 

Conclusion 

The  FAA  proposed  to  amend  the 
airworthiness  standards  for  testing 
balloon  burners  because  test 
requirements^  did  not  test  the  burner's 
most  critical  ojjerating  conditions.  This 
amendment  will  cut  the  cost  to  balloon 
manufacturers  seeking  certification  and 
increase  the  current  level  of  safety  by 
requiring  more  realistic  tests. 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  significant  under 
Executive  Order  12866. 

In  addition,  the  FAA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  regulation  is  not 
considered  significant  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  A 
regulatory  evaluation  of  the  regulation, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  f)erson  identified  under 

FOR  FURTHER  INFORMATION  CONTACT. 
List  of  Subjects  in  14  CFR  Part  31 

Aircraft.  Aviation  safety. 
The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  31  of  the  Federal  Aviation 
Regulations  (14  CFR  part  31)  as  follows: 

PART  31— AIRWORTHINESS 
STANDARDS:  MANNED  FREE 
BALLOONS 

1.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g).  40113,  44701- 
44702,44704. 

2.  Section  31.47  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (d)  to  read  as  follows: 


§31.47    Bum«rs. 

(a)  If  a  burner  is  used  to  provide  the 
lifting  means,  the  system  must  be 
designed  and  installed  so  as  to  create  a 
fire  hazard. 

***** 

(d)  The  burner  system  (including  the 
burner  unit,  controls,  fuel  lines,  fuel 
cells,  regulators,  control  valves,  and 
other  related  elements)  must  be 
substantiated  by  an  endurance  test  of  at 
least  40  hours.  Each  element  of  the 
system  must  be  installed  and  tested  to 
simulate  actual  balloon  installation  and 
use. 

(1)  The  test  program  for  the  main  blast 
valve  operation  of  the  burner  must 
include: 

(i)  Five  hours  at  the  maximum  fuel 
pressiuB  for  which  approval  is  sought. 


/ 


with  a  bum  time  for  each  one  minute 
cycle  of  three  to  ten  seconds.  The  bum 
time  must  be  established  so  that  each 
burner  is  sub)ected  to  the  maximum 
thermal  shock  for  temperature  affected 
elements; 

(ii)  Seven  and  one-half  hours  at  an 
intermediate  fuel  pressure,  with  a  bum 
time  for  each  one  minute  cycle  of  three 
to  ten  seconds.  An  intermediate  fuel 
pressure  is  40  to  60  percent  of  the  range 
between  the  maximum  fuel  pressure 
referenced  in  paragraph  (d)(lj(i)  of  this 
section  and  minimum  fuel  pressure 
referenced  in  paragraph  (d)(l){iii): 

(iii)  Six  hours  and  fifteen  minutes  at 
the  minimum  fuel  pressure  for  which 
approval  is  sought,  with  a  bum  time  for 
each  one  minute  cycle  of  three  to  ten 
seconds; 


(iv)  Fifteen  minutes  of  operation  on 
vapor,  with  a  bum  time  for  each  one 
minute  cycle  of  at  least  30  seconds;  and 

(v)  Fifteen  hours  of  normal  flight 
operation. 

(2)  The  test  program  for  the  secondary 
or  backup  operation  of  the  burner  must 
include  six  hours  of  operation  with  a 
bum  time  for  each  five  minute  cycle  of 
one  minute  at  an  intermediate  fuel 
pressure. 
***** 

Issued  in  Washington.  DC,  on  April  8. 
1996. 

David  R.  Hinson. 
Administrator. 
[FR  Doc.  96-10004  Filed  4-23-96:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  80  and  87 

(CC  Docket  No.  96-82.  FCC  96-145] 

Operation  of  Certain  Domestic  Ship 
and  Aircraft  Radio  Stations  Without 
Individual  Licenses 

agency:  Federal  Communications 

Commission. 

ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  amends  the 
Federal  Communications  Commission's 
(Commission)  rules  regarding  ship  and 
aircraft  radio  stations,  to  remove  the 
individual  radio  licensing  requirement 
and  to  authorize  by  rule  the  operation 
of  radio  equipment  on  recreational 
vessels  and  aircraft.  The  rules  are 
effective  immediately  pending  a 
proceeding  to  consider  amending  the 
Commission's  rules.  A  Notice  of 
Proposed  Rulemaking  concerning  these 
rules  is  published  concurrently  in  the 
Federal  Register.  The  Commission  finds 
that  while  receipt  of  public  comment  is 
necessary  to  make  a  final  determination 
of  public  interest  regarding  the  repeal  of 
licensing  rules  for  recreational  vessels 
and  aircraft,  it  is  not  in  the  public 
interest  to  continue  requiring  such 
applications  to  be  filed  pending 
consideration  of  the  proposed  rules.  The 
'oasis  for  this  fiiidir.i-  is  that  this  interim 
rule  will  immediatelv  reduce  the 
regulatory  burdens  on  the  public  and 
tfie  Commission,  and  avoid  the  ne«d  to 
return  thousands  of  applications  and 
reguhtorv  fees  if  the  proposals  in  this 
proceeding  are  ul'imately  adopted.  The 
interim  rule  does  not  make  licensees 
eligible  for  a  partis!  refund  of  user  fees. 
However,  if  the  interim  mles  are 
adopted  as  final,  sui.h  \u  ensees  mav  at 
that  time  be  eligible  tor  u  partial  refund 
(if  user  tees  pursuant  to  47  CFR  1.11^9. 
The  Commission  furtlier  believes  that 
the  interim  rules  are  necessary  to  avoid 
confusion  and  regulaturv  uncertainty  in 
the  marine  and  aviation  communities. 
Moreover,  the  Commission  does  not 
believe  that  any  par1\  will  be  harmed  by 
implementation  of  the  interim  rules. 


pending  completion  of  the  rulemaking 
proceeding. 

EFFECTIVE  DATE:  April  12.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Magnotti,  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  (202)  418-0871.  or  at 
smagnott@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Regulatory  Flexibility 
Act.  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  business  entities. 

List  of  Subjects 

47  CFR  Part  80 

Radio,  Vessels. 
47  CFR  Part  87 

Radio. 

Parts  80  and  87  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations. 
Parts  80  and  87,  are  amended  as  follows: 

PART  80-STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082.  as  amended;  47  II.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068.  1081-1105.  as  amended;  47 
I  .S.C.  151-155,  301-609;  3  U.ST  3450.  3  LIST 
4726,  12  U.ST  2377. 

2.  Se<:tion  80.13  is  revised  to  read  as 
follows: 

§  80.1 3    Station  license  required. 

(a)  F.xcept  for  those  excluded  in 
paragraph  (r)  of  this  section,  stations  in 
the  maritime  service  must  be  licensed 
by  the  FCC  either  individually  or  by 
fleet 

(b)  One  ship  station  license  will  be 
granted  for  operation  of  all  maritime 
services  transmitting  equipment  on 
board  a  vessel. 

(c)  A  ship  station  is  licensed  by  rule 
and  does  not  need  an  individual  license 
issued  by  the  FCC  if  the  ship  station  is 
not  subject  to  the  radio  equipment 
carriage  requirements  of  the 
Communications  Act  or  any  other  treaty 
or  agreement  to  which  the  United  States 
is  signatory,  the  ship  station  does  not 


travel  to  foreign  ports,  and  the  ship 
station  does  not  make  international 
communications.  A  ship  station 
licensed  by  rule  is  authorized  to 
transmit  radio  signals  using  a  marine 
radio  operating  in  the  156-162  MHz 
band,  any  type  of  EPIRB,  and  any  type 
of  radar  installation.  All  other 
transmissions  must  be  authorized  under 
a  ship  station  license.  Even  though  an 
individual  license  is  not  required,  a  ship 
station  licensed  by  rule  must  be 
operated  in  accordance  with  all 
applicable  operating  requirements, 
procedures,  and  technical  specifications 
found  in  this  Part  80. 

PART  87— AVIATION  SERVICES 

1  .  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066. 1082.  as 
amended;  47  U.S.C.  154,  303.  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105, as  amended;  47 
U.S.C.  151-156,301-609. 

2.  A  new  §  87.18  is  added  to  read  as 
follows: 

§  87.18    Station  license  required. 

(a)  Except  for  those  excluded  in 
paragraph  (b)  of  this  section,  stations  in 
the  aviation  service  must  be  licensed  by 
the  FCC  either  individually  or  by  fleet. 

(b)  An  aircraft  station  is  licensed  by 
rule  and  does  not  need  an  individual 
license  issued  by  the  FCC  if  the  aircraft 
station  is  not  subject  to  the  radio 
equipment  carriage  requirements  of  any 
statute,  treaty,  or  agreement  to  which 
the  United  States  is  signatory,  the 
aircraft  station  is  on  board  a  private 
aircraft,  and  the  aircraft  station  does  not 
make  international  fiights  or 
communications.  Even  though  an 
individual  license  is  not  required,  an 
aircraft  station  licensed  by  rule  must  be 
operated  in  accordance  with  all 
applicable  operating  requirements, 
procedures,  and  technical  specifications 
found  in  this  Part  87. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary 

IFR  Doc.  96-10163  Filed  4-23-96.  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  80  and  87 

[CO  Docket  No.  96-82,  FCC  96-145] 

Operation  of  Certain  Domestic  Ship 
and  Aircraft  Radio  Stations  Without 
Individual  Licenses 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Piu^uant  to  the  1996 
Telecoraraunications  Act,  this  NPRM 
proposes  to  amend  the  Commission's 
rules  regarding  ship  and  aircraft  radio 
stations,  to  remove  the  individual  radio 
licensing  requirement  and  to  authorize 
by  rule  the  operation  of  radio  equipment 
on  recreational  vessels  and  aircraft.  The 
Federal  Communications  Commission 
("Commission")  tentatively  concludes 
that  individual  licenses  are  unnecessary 
for  either  the  safety  or  operational 
requirements  of  these  vessels  and 
aircraft.  It  also  tentatively  concludes 
that  individual  licensing  is  unnecessary 
to  meet  its  regulatory  and  spectnmi 
management  responsibilities  with 
regard  to  these  services,  and  that 
eliminating  the  individual  licensing 
requirement  will  remove  an 
unnecessary  regulatory  burden  on  the 
public.  This  proposed  rule  is  being 
considered  with  the  adoption  of  interim 
rules  published  concurrently  in  the 
Federal  Register. 

DATES:  Comments  are  due  on  or  before 
May  10,  1996.  Reply  comments  are  due 
on  or  before  May  20.  1996.  Informal 
comments  may  be  filed  on  or  before 
May  20,  1996.' 

ADDRESSES:  You  must  send  comments 
and  reply  comments  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
You  may  also  file  informal  comments  by 
electronic  mail.  You  should  address 
informal  comments  to 
smagnott@fcc.gov.  You  must  put  the 
docket  number  of  this  proceeding  on  the 
subject  line  ("WT  Docket  No.  96-82"). 
You  must  also  include  your  full  name 
and  Postal  Service  mailing  address  in 
the  text  of  the  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Magnotti,  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  (202)  418-0871.  or  at 
smagnott@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions  Notice  of 
Proposed  Rulemaking  in  WT  Docket  No. 


96-82,  adopted  April  1,  1996,  and 
released  April  12, 1996. 

The  complete  text  of  the  Notice  of 
Proposed  Rule;ii6*jng  'j  available  lJt 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  230),  1919  M  Street.  N.W.. 
Washington  D.C.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services,  at  (202)  857-3800, 1919  M 
Street,  N.W.,  Room  246.  Washington. 
D.C.  20554. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

This  Notice  of  Proposed  Rule  Making 
(NPRM)  proposes  to  revise  the 
Commission's  rules  pursuant  to  Section 
307(e)  of  the  Communications  Act  of 
1934  (the  "Communications  Act"),  as 
amended  by  Section  403(i)  of  the 
Telecommunications  Act  of  1996.  With 
this  NPRM,  the  Commission  proposes  to 
revise  its  rules  for  the  Maritime  Services 
and  the  Aviation  Services  to  reflect  our 
conclusion  that  this  individual  licensing 
requirement  should  be  removed. 

Section  403(i)  of  the  1996 
Telecommunications  Act  amended 
Section  307(e)(1)  of  the 
Communications  Act  as  follows: 

lUf  the  Commission  determines  that  such 
authorization  serves  the  public  interest, 
convenience,  and  necessity,  the  Commission 
may  by  rule  authorize  the  operation  of  radio 
stations  without  individual  licenses  in      .  (C) 
the  aviation  radio  service  for  aircraft  stutions 
operated  on  domestic  flights  when  such 
aircraft  are  not  otherwise  required  to  carr\'  a 
radio  station;  and  (D)  the  maritime  .adio 
service  for  ship  stations  na\  igated  on 
domestic  voyages  when  such  ships  are  not 
otherwise  required  to  carrv'  a  radio  Siaiiun 

Pursuant  to  this  statutory  authority,  the 
Commission  tentatively  concludes  that 
it  serves  the  public  interest, 
convenience,  and  necessity  to  authorize 
by  rule,  recreational  vessel  and  aircraft 
radio  stations.  Accordingly,  the 
Commission  proposes  to  amend  Us  rules 
to  remove  the  individual  radio  licensing 
requirement  for  these  vessels  and 
aircraft.  Under  this  proposal,  the 
Commission  would  elimanate  the 
requirement  that  members  of  the  public 
have  an  individual  license  to  operate  a 
marine  VHF  radio,  any  type  of 
emergency  position  indicating  radio 
beacon  (EPIRB),  and/ or  radar  on  board 
a  recreational  vessel.  Similarly,  the 
Commission  would  eliminate  the 
requirement  that  members  of  the  public 
have  an  individual  license  to  operate  a 
VHF  aircraft  radio  and/or  any  type  of 


emergency  locator  transmitter  (ELT)  on 
board  a  recreational  aircraft. 

Initial  Regulatory  Flexibility  Analysis 

Reason  for  action.  The  purpose  of  this 
NPRM  is  to  determine,  pursuant  to  the 
Telecommunications  Act  of  1996. 
whether  it  is  in  the  public  interest, 
convenience,  and  necessity  to  amend 
the  rules  to  remove  the  individual  radio 
licensing  requirement  for  vessels  and 
aircraft  that  operate  domestically  and 
are  not  subject  to  the  radio  carriage 
requirements  of  any  statute  or  treaty. 

Objectives.  The  objective  of  this 
NTRM  is  to  request  public  comment  on 
the  proposals  made  herein. 

Legal  txisis.  The  authority  for  this 
action  is  the  Administrative  Procedure 
Act.  5  U.S.C.  §  553;  and  Sections  4(i). 
4(j).  301.  303{r).  and  307(e)  of  the 
Communications  Act  of  1934  as 
amended.  47  U.S.C.  §§  145.  301.  303(r) 
and  307(e). 

Reporting,  recordkeeping  and  other 
compliance  requirements  Compliance 
requirements  would  be  reduced  if  the 
proposal  in  this  NPRM  is  adopted 

Federal  rules  which  overlap, 
duplicate  or  conflict  wth  these  rules. 
None. 

Description,  potential  impact  and 
number  of  small  entities  involved  Most 
applicants  for  individual  recreational 
licenses  are  individuals.  However,  to 
the  extent  any  are  small  entities,  the 
proposed  rule  would  eliminate  the 
burden  of  fiUng  tor  individual 
recreational  vessel  or  aircraft  licenses 

Significant  Alternatives.  None. 

Ordering  Clauses 

Accordingly  it  is  ordered  that  this 
Notice  of  Proposed  R;i!e  Making  is 
hereby  adopted 

!t  is  further  ordered  that  the  Socretorv 
shall  mail  a  copy  of  this  document  to 
the  Chief  Counsel  for  Ad\  ocacy.  Small 
Business  Administration,  the 
Administrator.  Federal  .Aviation 
Administration,  and  the  Ca.iimander. 
United  States  Coast  Cuard  ^uviiiary 

List  of  Subiects 

47  CFR  Part  80 

Radio.  \'essels. 
47CFRPart87 

Radio. 
Federal  Com.munica:ions  Cora;r..ssior. 
William  F.  Caton. 
Acting  Secretary . 
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95 18064  -8065 

97 "8066.  "8068.  18069 

22". ■8070 
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311 1/564 

399 17565 

PropoMd  Ruiss: 

25 14684 

39 14269.  14271.  14273, 

14275,  14515,  15000.  15002, 
15430,  15738.  15903,  15904, 
15906.  •!5908,  16412.  16413. 
16414,  16416.  16418.  16420. 
17257,  17259,  17261  17853, 
1/865 

71  15432.  15434.  15740. 

15742,  16287.  17606,  17607 

73 '7608 

121 18099 

15CFR 

30 15597 

769 14243 

902 14465.  15884 

922 14963 

16CFR 

303 16385 

Proposwl  Rule*: 

239 14683 

254 14685 

406 14586 

700 14688 

701 14688 

702 » 14688 

17CFR 

200  ...15338 

Propofd  Rulas: 

228 17108 

229 17108 

240 17108 

242 17108 

18CFR 

Proposed  Rulos: 

35 17263 

20CFR 

404 18075 

422 18075 

498 18078 

Proposad  Rul«s: 

348 16067 

416 17609 

656 17610 

21  CFR 

Ch.  1 14478.  16422 

1 14244 

2 15699 

5 14375 

101 .16423 

172 14481 

173 14481,  17828 

175 14481 

176 14481 

177 14481.  14964 

178 14481 

180 14481 

181 14481 

189 14481 

201 17798 

331... 17796 

341 15700 

510  15703.  17565 

520 15185 

522 14482 

529 17d29 


558 14483.  17566,  18081 

573 15703 

803 16043 

807 16043 

814 15186 

1310 17958 

1313 17566 

1316 17566 

Pn>poaMl  Rules: 

25 14922 

71 14690 

170 14690 

171 .14690 

201 17807 

331 17807 

510 15003 

886 14277 

900 14856.  14870,  14684. 

14898,  14908 

22  CFR 

92 14375 

514 15372 

23  CFR 

230 14615 

625 17566 

635 * 17243 

Propossd  Rutss: 

230 17264 

1325 16729 

1327 16729 

24  CFR 

0 15350 

4 14448 

12 14448 

100 V 1*378 

103 14378 

109 14378 

200 14396.  14410 

207 14396 

213 14396 

215 14396.  16172 

219 14396 

220 14396 

221 14396 

222 14396 

231 14396 

232... 14396.  14410 

233 14396 

234 14396 

236 14396,  16172 

237 14396 

241 14396,  14410 

242 14396 

244 14396 

248 14396 

265 14396 

267 14396 

583 17245 

811 14456,  16045 

813 16172 

913 16172 

950 16172 

990 17538 

3500 14617 

PropoMd  Rulas: 

26 18026 

28 18026 

30 18026 

50 15340 

81 18026 

200 18026 

950 18026 

965 18026 


3280 18014 

3500 18026 

25  CFR 

151 18082 

1001 17830 

Propoaad  Rul«s: 

Ch.  1 17867,  18100 

26  CFR 

1 14247,  14248.  15891. 

17572 

31 17572 

602 14248,  17572 

Propossd  RuteS: 

1 14517.  15204,  15743, 

17614 

31 17614 

35a 17614 

301 17265,  17614 

502 17614 

503 17614 

509 17614 

513 17614 

514 17614 

516 17614 

517... 17614 

520 17614 

521 17614 

28  CFR 

25 17575 

547 16374 

Proposed  Rules: 

36 16232.  16233 

74 17667 

553 14440 

29  CFR 

1614 17576 

1625 15374 

Propossd  Rules: 

1904 15435 

1910 15205 

1915 15205 

1926 15206 

1952 15435 

2509 14690 

2520 14690 

2550 14690 

2610 16387 

2619 16388 

2622 16387 

2644 16391 

2676 16388 

30  CFR 

756 17833 

914 15378,  15891 

943 15380 

Proposed  Rules: 

Ch.  II 17266 

6 15743 

18 15743 

19 15743 

20 15743 

21 15743 

22 15743 

23 15743 

26 15743 

27 15743 

29 15743 

33 15743 

35 15743 

218 17266 


745 15005 

900 15005 

901 15005 

906 15005 

913 15005 

914 15435 

925 14517 

926 15005.  15910 

931 15005 

934 15005.  18100 

935 15005,  16731 

936 15005,  15435 

944 15005 

946 15005 

948 15005,  17859 

950 15005 

31  CFR 

103 14248,  14382,  14383, 

14386.  18204 

535 15382 

Proposed  Rules: 

321  14444 

32  CFR 

40a 16704 

375 18083 

379 18083 

706 14966.  14967.  14968. 

14969 

861 17840 

865 16046 

Proposed  Rules: 

117 15437 

619 15010 

33  CFR 

100 14249.  16709.  16711, 

17246,  17841 

110 16711 

117 14970,  17247,  17248 

165 16714,  16716.  16717. 

17249 

175 15162 

179 15162 

181 15162 

Proposed  Rules: 

100 16732.  16885.  17269. 

17270 

110 17861 

117 16736 

165 14518,  16886 

34  CFR 

76 14483 

81 14483 

682 16718 

35  CFR 

70 16718 

36  CFR 

7 14617 

223 14618 

292 14621 

1253 14971 

1275 17842 

Propossd  Rules: 

242 15014 

1190 17271 

1191 16232,  16233,  17271 

38  CFR 

1 14596 

21 15190 
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39  CFR 

111 17190.  17206 

Proposed  Rules: 

111 15205 

40  CFR 

9 16290 

51 16060 

52 14484,  14487,  14489. 

14491.  14493,  14634.  14972. 

14974.  14975,  15704,  15706. 

15709.  15713,  15715,  15717. 

15719.  16050,  16229,  17576 

60 14634,  15721,  17358 

63 17358 

70 16063,18083 

80 16391 

81 14496 

148 15566,  15660 

167 14497 

180 14637,15192,  15895, 

15696.  15900 

185 15893 

166 15192.  15900 

260 16290,  17358 

261 16290,  17358,  18088 

262 _ 16290 

263 16290 

264 16290,  17358 

265 16290,  17358 

266 16290,  17358 

268 15566,  15660 

270 17358 

271 15566.17358 

273 16290 

300 15902 

403 15566,  15660 

716 14596 

Proposed  Rules: 

51 16068 

52 14520.  14521.  14522, 

14694,  15020,  15744,  15745, 

15751.  15752.  16050,  16738. 
17669,  17675 

59 14531 

60 17358 

63 17358 

68 16598,16606 

80 16432 

81 14522,  16738 

85 16738 

141 16348 

142 16348 

180 14694,  15911,  15913, 

16740.  16742.  16745.  16747 

260 17358 

261 14696,  17358 

262 17842 

264 17358,  17863 

265 17358,  17863 

266 17358 

270 17358.  17863 

271 17358 

300 14280.  16068,  16229 

440 15917 

721 17272 

41  CFR 

101-25 14978 

42  CFR 

405 14640 


491 14640 

Proposed  Rules: 

413 17677 

43  CFR 

Group  8400 15722 

10010 16719 

Proposed  Rules: 

8000 15753 

8300 15753 

44  CFR 

64 14497.  15723 

65 14658.  14661.  16874. 

17251 

67 14665.  16875 

Propossd  Rules: 

62 14709 

67 14715.  16887 

45  CFR 

74 15564 

1633 14250 

1634.: 14252 

1635 14261 

Proposed  Rules: 

1301 17754 

1303 17754 

1304 17754 

1305 17754 

1306 17754 

1308 17754 

46  CFR 

2 15162 

67 17814 

159 15162,  15868 

160 15162.  15868 

514 14979 

572 17849 

Proposed  Rules: 

10 15438.  16749 

12 15438.  16749 

13 16749 

15 15438 

47  CFR 

Ch.  1 14672 

0 14499.  16229 

1 15724 

2 14500.15382 

15 14500 

21 15387,18092 

61 15724 

63 15724 

64 14979 

73 14503,  14676,  14981. 

16878,  16879 

76 15387,  15388,  16396 

80 18226 

87 18226 

97 15382 

Propossd  Rules: 

Ch.  1 14717.  16432.  16890 

0 16424 

1 15439 

2 15206 

15 ; 15206 

20 15753 

36 15208 

64 15020 


68 15441 

69 15208 

73 14733.  15022,  15439, 

15442.  15443.  17864 

74 15439.  17864 

76 16447 

80 18227 

87 18227 

48  CFR 

207 16879 

225 16880 

231 16881 

242 16881 

252 16880 

1425 15389 

1452 15389 

1516 14504 

1523 14506 

1535 14264 

1552 14264,  14504.  14506 

1604 15196 

1652 15196 

Proposed  Rules: 

9 14946 

15 14944 

17 14944 

31 14944 

35 14946 

37 14946 

52 14944 

49  CFR 

3 17577 

79 17578 

382 14677 

383 14677 

390 14677 

391  _ 14677,  17253 

392 14677 

395 14677 

533 14680 

538 14507 

541 15390 

583 17253 

800 14512 

1154 16066 

Pranossd  Ruies' 

37 16232.  16234 

393 14733.  18014 

544 15443 

571 15446.  15449,  15917, 

16073 

574 15917 

1002 15208 

1100 14735 

1101 14735 

1102 14735 

1103 14735 

1104 „.... 14735 

1105 14735 

1106 :.... 14735 

1107 14735 

1108 14735 

1109 14735 

1110 14735 

nil 14735 

1112 14735 

1113 14735 

1114 14735 

1115 14735 

1116 14735 


1117., 
1118.. 
1119., 
1120., 
1121.. 
1122., 
1123., 
1124., 
1125., 
1126., 
1127., 
1128. 
1129. 
1130. 
1131., 
1132., 
1133. 
1134. 
1135. 
1136., 
1137. 
1138. 
1139. 
1140. 
1141. 
1142. 
1143. 
1144. 
1145. 
1146. 
1147. 
1148. 
1149. 
1169. 
1313. 


4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
4735 
..^..^4735 
4735 
4735 
4735 
4735 
7579 
7682 


50  CFR 

216 , 15884 

228 15884 

251 14682 

611 14465 

620 16401 

625 16199 

641 14683 

649 16882 

650 15733 

655 14465 

663 14512.  16402 

672 17256 

675 16883,  17256.  17849 

Propossd  Ruiss: 

17 15452 

23 14543 

100 15014 

217 18102 

227 18102 

230 15754 

625 17682 

630 15212,  16236.  17866 

646 14735.  16076 

650 16237 

651  14284.  16237,  16892 

659 17866 

671 16456 

672 16456,  18116 

674 16456 

675 16085.  16456 

676 14547,  18116 

681 15452 

686 16076 


IV 
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REMINDERS 

The  rules  and  proposed  rules 
m  this  list  were  editorially 
compiled  as  ar  aid  to  Federal 
Register  users.  Irx^iusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 
Export  Administration 

BUTMU 

Export  licensing: 
Regulations  simplification; 
published  3-25-96 
DEFENSE  DEPARTMENT 
Organization,  functions,  and 
auttwrity  delegations: 
Assistants  to  Secretaries  of 
Defense  for  Public  Affairs 
arxl  Atomic  Energy;  CFR 
parts  removed;  published 
4-24-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  published  4- 
24-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
changes- 

Hoftmann-La  Roche.  Inc.; 
putjiished  4-24-96 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  arxj  water: 
Indian  tribes'  off-reservation 
iarxl  acquisitior^;  trust 
status 

Final  administrative 
decisions;  actions  on 
review  requests; 
published  4-24-96 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf  oil 
and  gas  leasing: 
Deepwater  royalty  relief  for 
new  leases;  published  3- 
2&-96 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Earnings  and  tjenefit 

estimates  statement; 

published  4-24-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  arxf  waterways  safety: 


Elizabeth  River.  VA;  safety 
zone;  published  4-19-96 
TRANSPORTATION 
DEPARTMENT 
Tariffs: 
International  airline 
passenger  fares; 
electronic  filing;  published 
4-24-96 
TRANSPORTATION 
DEPARTMENT 
Fadarai  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas; 
published  3-25-96 
Practice  and  procedure: 
Technical  amendment; 
published  4-24-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Operations  Offic* 

Acquisition  regulations: 
Review  and  revision; 
comments  due  by  4-29- 
96;  published  2-28-96 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Uaiguay  Round  Agreements 
Act  (URAA);  conformarx»: 
Antidumping  and 
countervailing  duties; 
comments  due  by  4-29- 
96;  published  2-27-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adntinlatration 

Fishery  conservation  and 
management: 

Atlantic  striped  t)ass  and 
weakfish;  comments  due 
by  4-29-96;  published  3- 
28-96 
Atlantic  swordfish; 
conrwnents  due  by  5-2-96; 
published  4-12-96 
North  Pacific  fisheries 
research  plan; 
implementation;  comments 
due  by  4-29-96;  published 
3-28-96 
DEFENSE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  4-30-96; 
putjiished  3-1-96 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Foreign  language  and  area 
studies  fellowships 
program;  comments  due 
by  4-29-96;  published  3- 
28-96 
Modern  foreign  language 
training  and  area  studies. 


etc.;  comments  due  t>y  4- 
29-96:  published  3-28-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementafion 
plans;  approval  and 
promulgation:  various 
States: 

CalHomia;  commerrls  due  by 
5-2-96;  published  3-18-96 
Illinois;  comments  due  by  5- 

2-96;  published  4-2-96 
Indiana;  comments  due  by 
5-2-96;  published  4-2-96 
Kentucky:  comntents  due  by 

5-2-96;  publishad  4-2-96 
Pennsylvania;  comments 
due  by  5-2-96:  published 
4-2-96 
Tennessee:  conrwnents  due 
by  5-2-96:  published  4-2- 
96 
Air  quality  implementation 
plans;  VAVapproval  arxJ 
promulgation;  various 
States:  air  quality  planning 
purposes:  designation  of 
areas: 

Michigan:  comments  due  by 
5-2-96;  published  4-2-96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  4-30-96;  published 
3-28-96 
Natiorul  priorities  list 
update;  comments  due 
by  5-1-96;  published  4- 
1-96 
Water  pollution  control: 
Ocean  dumping:  bioassay 
testing  requirements: 
comments  due  by  5-1-96: 
published  3-28-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Regulatory  fees  (FY  1996); 

assessment  and 

collection;  comments  due 

by  4-29-96;  published  4- 

15-96 
Radio  and  television 
broadcasting: 
Equal  employment 

opportunity  rule  and 

policies;  revision: 

comments  due  by  4-30- 

96;  published  3-12-96 
Radio  stations;  tat>le  of 
assignments: 
Colorado:  comments  due  by 

5-2-96;  putdished  3-18-96 
Illinois  et  al.;  commerrts  due 

by  4-29-96;  published  3- 

13-96 
Louisiana;  comments  due  by 

5-2-96;  published  3-18-96 


New  York;  comments  due 
by  5-2-96;  published  3-18- 
96 
Virgin  Islands;  comments 
due  by  &^96;  published 
3-18-96 
Virginia;  comments  due  by 
4-29-96:  published  3-13- 
96 
Televiskxi  statk)ns:  table  of 
assignments: 

Oklahoma:  comments  due 
by  5-3-96:  published  3-18- 
96 
Wisconsin:  comments  due 
by  4-29-96:  published  3- 
13-96 
FEDERAL  TRADE 
COMMISSION 
Lubricating  oil,  prevkxjsly 
used;  deceptive  advertising 
and  lat)eling:  comments  due 
by  5-3-96:  published  4-3-96 
Private  vocational  school 
gudes;  comments  due  by  5- 
3-96;  published  4-3-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Biotogical  products: 
Wen-characterized 
biotechnotogy  products- 
Approved  application 
changes  reporting: 
comments  due  by  4-29- 
96;  published  1-29-96 
Approved  applicatxKi 
changes  reporting: 
guidance  availability: 
comments  due  by  4-29- 
96;  published  1-29-96 
Approved  application 
chartges  reporting; 
gukJance  availability: 
comments  due  by  4-29- 
96;  published  1-29-96 
Clinical  investigators:  financial 
disck)sure:  comments  due 
by  4-29-96;  published  3-5- 
96 
Food  for  human  consumption: 
Federal  regulatory  review 
and  comment  request 
comments  due  by  4-29- 
96;  published  12-29-95 
Food  labeling- 
Nutrient  content  claims; 
definition  of  term, 
healthy;  comments  due 
by  4-29-96;  published 
2-12-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory  review: 
Fair  housing:  certificatkxi 
and  funding  of  State  and 
kx:al  enforcement 
agencies:  comnwnts  due 
by  4-29-96;  published  2- 
28-96 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Federal  regulatory  review: 

Wildlife  and  plants;  lists 
consolidation;  comments 
due  by  5-3-96;  published 
3-19-96 

Meetings: 

Endangered  Species  of  Wiki 
Fauna  arxJ  Flora 
Intematjonal  Trade 
Convention;  comments 
due  by  4-30-96;  putjiished 
3-1-96 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  lartd 
reclamation  plan 
sulxnissions: 

Illinois;  comments  due  by  4- 
29-96;  published  3-29-96 

Missouri;  comments  due  by 
5-2-96;  published  4-2-96 


LABOR  DEPARTMENT 

Occupatk>rtal  Safety  and 
Health  Administration 

Occupational  injury  and 
illness;  recordir>g  and 
reporting  requirements: 
comments  due  by  5-2-96; 
published  2-2-96 
Preliminary  economic 
analysis;  executive 
summary;  comments  due 
by  5-2-96;  published  2-29- 
96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
World's  Fastest  Lobster 
Boat  Race;  comments 
due  by  5-3-96;  puislished 
3-4-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


AlliedSignal  Inc.;  comments 
due  by  4-29-96;  published 
2-29-96 
Michelin  Aircraft  Tire  Corp.; 
confinrwnts  due  by  4-30- 
96;  published  1-29-96 
Class  E  airspace;  comments 
due  by  4-29-96;  putjiished 
3-18-96 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rail  licer^ing  proceudres: 
Abandonment  and 
discontinuance  of  rail  lines 
and  rail  transportation; 
comments  due  by  5-3-96; 
published  3-19-96 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  furx^tions; 
field  organization,  ports  of 
entry,  etc.: 

Columbus,  OH;  port  limits 
extension;  comments  due 
by  4-30-96:  published  3-1- 
96 


TREASURY  DEPARTMENT 

Fiscal  Service 

Bonds  and  notes,  U.S. 
Treasury: 

Payments  t>y  banks  and 
other  tmanoal  institutions 
of  United  States  savings 
txjnds  and  notes 
(Freedom  Shares); 
comments  due  t>y  5-1-96, 
published  4-1-96 

Book-entry  Treasury  borxls. 
notes,  and  tJiMs: 

Securities  held  through 
financial  intermediaries, 
comments  due  by  5-3-96. 
published  3-4-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Discount  points  financed  m 
connection  with  interest 
rate  reduction  refinancing 
k>ans;  limitation; 
comments  due  by  4-29- 
96;  published  2-28-96 


UMI 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Fedeial  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
IS  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
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from  Energy  Department  facihties,  etc..  18280-18281 
Air  pollution;  standards  of  performance  for  new  stationar\ 
sources: 
Metals  emissions  determination,  18260-18280 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Florida.  18259-18260 
Kansas  and  Missouri.  18251-18255 
Ohio.  18255-18257 
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Wisconsin,  18257-18Z59 
Hazardous  waste  program  authorizations: 
Alabama.  18281-18284 
North  Carolina.  18284-18286 
Superftind  program 

National  oil  and  hazardous  substances  contingency 
plan — 
National  prionties  list  update.  18287 
PROPOSED  RULES 

.\ir  quality  implementation  plans;  approval  and 
promulgation;  various  States 
Florida,  18311 
Kansas  and  Missouri,  18310 
Wisconsin.  18311 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  ,\cX.  18394 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  Stales 

Farm  Credit  Administration 

RULES 

Form  credit  svstem: 
.\ccounting  and  reporting  requirements;  high  risk  assets, 
18235-18236 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  18238-18242 

SAAB,  18242-18245 

Societe  Nationale  industrielle  Aerospatiale  and 
Eurocopter  France,  18236-18238 
PROPOSED  RULES 
Airworthiness  directives 

McDonnell  Douglas,  18303-18305 

New  Piper  Aircraft,  Inc.,  18299-18303 
NOTICES 
Environmental  statements,  availability,  etc. 

Syracuse-Hancock.  International  Airport,  NY,  18458 
Meetings; 

RTCA.  Inc..  18461 

Federal  Bureau  of  Investigation 

NOTICES 

Meetings: 

Criminal  lustice  Information  St-rvices  .Advisory  Policy 
Board.  18410-18411 

Federal  Communications  Commission 

RULES 

Radio  broadcasting- 
Broadcast  license  renewal  pr()i:edures.  18289-18291 

Television  broadcasting 
Cable  television  svstenis — 

Major  television  markets;  list.  18291-18292 

PROPOSED  RULES 

Personal  comnuinic:atinns  services 
Mobile-satellite  services,  allocation  of  70  MHz  range 

satellites  operation  use.  comment  [)eriod  reopening. 
18354-18355 

Telecommunications  .Act  of  1996.  implementation: 
Local  competition  provisions.  IHill  -1H354 

NOTICES 

Applications,  hecirjny.s.  detpnninations.  etc.: 
KGCX.  Inc.,  et  al. .18394 


Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 

Crop  insurance  regulations: 

Pear  crop  provisions,  18293-18299 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Government  securities  sales  practices: 
Banks'  conduct  of  business  as  government  securities 
brokers  or  dealers;  standards,  18470-18477 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Michigan  et  al.,  18287-18289 
NOTICES 
Disaster  and  emergency  areas: 

Indiana,  18394-18395 

New  York,  18395 

Texas,  18395 
Meetings: 

Technical  Mapping  Advisory  Council,  18395 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Great  Bay  Power  Corp.  et  al.,  18388-18391 
Hydroelectric  appUcations,  18385-18386,  18391-18394 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp.,  18387 

Colorado  Interstate  Gas  Co.,  18387 

Northwest  Pipeline  Corp.,  18388 

Pacific  Gas  Transmission  Co.,  18386-18387 

Williams  Natural  Gas  Co.,  18388 

Wisconsin  Electric  Power  Co.,  18386 

Federal  Highway  Administration 

RULES 

Right-of-way  and  environment: 
Right-of-way  program  administration;  obsolete  and 
redundant  regulations  removed,  18246-18247 
PROPOSED  RULES 
Motor  carrier  safety  standards: 
Training  of  entry-level  drivers  of  commercial  motor 
vehicles,  18355-18366 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  18395-18396 

Federal  Reserve  System 

PROPOSED  RULES 

Membership  of  State  banking  institutions  and  international 
banking  operations  (Regulations  H  and  K): 
Banks  conduct  of  business  as  government  securities 
brokers  or  dealers;  standards,  18470-18477 
NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  18396-18397 
Permissible  nonbanking  activities,  18397 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

18407 
Environmental  statements;  availability,  etc.; 
Incidental  take  permits — 

Iron  County,  ITT;  Utah  prairie  dog,  18407-18408 
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Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
ZF  Industries,  Inc  ;  automotive  axle  assembly 
manufacturing  plant,  18375 
Illinois 

Shell  Oil  Co.;  oil  refinery  complex,  18379-18380 
Virginia,  18380 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Tonto  National  Forest,  AZ,  18372-18373 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Late  offers  consideration,  18480-18482 

Geological  Survey  ^ 

NOTICES 

Meetings: 
Federal  Geographic  Data  Committee — 
Facilities  working  group.  18408 

Health  and  Human  Services  Department 

See  National  Institutes  of  Health     • 

Housing  and  [irtoart  Development  Department 

RULES 

Fair  housing- 
Fair  Housing  Act  implementation,  Federal  regulatory 
reform 
CoiTection,  18248-18249 
Manufactured  home  procedural  and  enforcement 
regulations; 
Federal  regulatory  review 
Correction,  18249-18250 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Public  and  Indian  housing — 
Youth  sports  program;  correction.  18402-18405 
Privacy  Act: 

Systems  of  records,  18401-18402 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  18464 

Meetings: 

Information  Reporting  Program  Advisory  Committee, 
18464-18465 

International  Trade  Administration 

NOTICES 

Antidumping: 
Circular  welded  carbon  steel  pipes  and  tubes  from — 

Thailand,  18375-18377 
Circular  welded  non-alloy  steel  pipe  from — 

Korea,  18380-18381 
Fresh  tomatoes  from — 

Mexico,  18377-18378 


Silicon  metal  from — 
Brazil,  18375 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  18378-18379 
Scope  rulings;  list,  18381-18383 

Justice  Department 

See  Antitrust  Division 

See  Federal  Bureau  of  Investigation 

See  National  Institute  of  Justice 

NOTICES 

Pollution  control,  consent  judgments: 

Cambridge  Plating  Co.,  Inc.,  18411 

Flour  City  Architectural  Metals,  Inc  ,  et  al.,  18412 

Island  Realty,  Inc.,  18413 

Keystone  Sanitation  Co.,  Inc..  et  al,  18411-18412 

Leggett  &  Piatt,  Inc.,  18412 

Oaas,  Torger  L.,  et  al.,  18412-18413 

Lat)or  Department 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  .Administration 

Land  Management  Bureau 

NOTICES 

Classification  ol  public  lands: 

Utah,  18406-1840'/ 
Closure  of  public  lands; 

Oregon,  18405,  18408-18409 
Coal  leases,  exploration  licenses,  etc.: 

Colorado,  18406 
Meetings: 

Northwest  Colorado  Resource  Advison.  Council   18406 

Resource  advisory  councils — 

Upper  Snake  River  Districts   18405-18406 
Resource  management  plans,  etc.; 

Pocaleilo  Resource  Area.  ID,  18405 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
BSTC  Holding  Inc.,  18461-18462 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf:  oil,  gas.  and  sulphur  operations. 
Lessees;  flexibihty  in  keeping  leases  in  force  beyond 
primary  term.  18309-18310 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Respirable  coal  mine  dust;  occupational  exposure,  N'lOSH 
criteria  document 
Response.  18308-18309 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (F.AR): 
Late  offers  consideration,  18480-18482 

National  Communications  System 

NOTICES 

Federal  telecommunications  standards 
Telecommunications — 
Project  25  land  mobile  radio  standards,  etc.,  18446- 
18447 
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National  Highway  Traffic  Safety  Administration 

RULES 

Alcohol  traffic  safety  programs,  incentive  grant  criteria: 

CFR  pan  removed,  18247-18248 
NOTICES 
Meetings: 
Safety  performance  standards,  research,  and  safety 
assurance  programs.  18463 

National  Institute  for  Literacy 

NOTICES 

Agencv  information  collection  activities: 

Proposed  ct)llection,  i;omment  request,  18445-18446 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

High  intensity  drug  trafficking  areas;  program  assessment, 
18411 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Human  Genome  Research  National  Advisory  Council, 

18397-18398 
National  Cancer  Institute,  18400-18401 
National  Center  for  Research  Resources.  18399-18400 
National  Heart,  Lung,  and  Blood  Institute,  18397,  18399 
National  Institute  of  Allergy  and  Infectious  Diseases, 

18401 
National  Institute  of  Environmental  Health  Sciences, 

18398-18400 
National  Institute  of  Mental  Health,  18399 
National  Institute  of  Neurological  Disorders  and  Stroke, 

18398 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Tuna,  Atlantic  bluefin  fisheries.  18365-18370 
NOTICES 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  18383 

National  Science  Foundation 

NOTICES 

Meetings: 

Advanced  Stiontific  Computing  Special  Emphasis  Panel, 

1844" 
Geosciences  Spe(  lal  Emphasis  Panel,  18447 
Research.  Evaluation  and  Communication  Special 

Emphasis  Panel,  18447 

Nuclaar  Regulatory  Commission 

NOTICES 

Applications,  hearings,  drte-munntions.  ftc: 
Commonweath  Edison  Co  .  18449-18450 
Portland  General  Electric  Co   et  al  ,  18448-18449 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Clffice  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans,  prohibited  transaction  exemptions, 
lacor  Communications  Iiu:    et  dl  .  18421-18445 


Presidential  Documents 

AO««NtSTRAT!VE  ORDERS 

National  Parks: 
Public-private  partnerships  (Memorandum  of  April  22, 

1996).  18231-18232 
Tansportation  impact;  planning  (Memorandum  of  April 
22,  1996),  18229-18230 

Public  Health  Service 

See  National  Institutes  of  Health 

Rural  Housing  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  18371-18372 

Securities  and  Exchange  Commission 

PROI>OSED  RULES 
Securities: 

Odd-lot  tender  offers  by  issuers,  18306-18308 
NOTICES 

Meetings:  Sunshine  Act,  18455 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  18452- 
18454 

Philadelphia  Stock  Exchange.  Inc..  18454-18455 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  18451-18452 

Selective  Service  System 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  18455- 
18456 

State  Department 

NOTICES 

Meetings: 
Shipping  Coordinating  Committee,  18456-18457 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Fuel  cost-related  surcharge  increases;  petitions  to  allow 
short-term  notices — 
American  Trucking  Associations,  Inc..  et  al.,  18462- 
18463 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization:  ^ 

European  Communities'  banana  regime.  18450-18451 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Comprehensive  truck  size  and  weight  study;  analytical 
framework  and  outreach  plan.  18458-18461 
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Treasury  Department 

See  Comptroller  of  the  Currency 

See  Internal  Revenue  Service 

RULES 

Bank  Secrecy  Act: 

Suspicious  transactions;  reporting  requirement 
Correction.  18250 
Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Funds  transfers  and  transmittals  (wire  transfers); 

recordkeeping  by  financial  institutions;  correction. 
18250 
NOTICES 

Meetings: 
Community  Adjustment  and  Investment  Program 
Advisory  Committee,  18463-18464 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.- 
Edmund  S.  Muskie  fellowship  program,  18465-18467 


Separate  Parts  bi  This  Issue 

Part  II 

Treasury  Department,  Comptroller  of  the  Currency;  Federal 
Reserve  System;  Federal  Deposit  Insurance 
Corporation,  18470-18477 

Part  III 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
18480-18482 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  PubUc  Law 
numbers,  Federal  Register  finding  aids,  and  a  Ust  of 
docvmaents  on  public  inspection  is  available  on  20 2-2  75- 
1538  or  275-0920. 
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A  cumulative  list  o(  the  parts  affected  tfiis  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue 
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Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  April  22,  1996 

Additional  Transportation  Planning  To  Address  Impacts  of 
Transportation  on  National  Parks 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

Transportation  in  national  parks — including  ground  transportation  of  visitors 
into  the  parks  and  airplane  flights  over  the  parks — has  a  significant  impact 
on  a  visitor's  experience  of  the  park  and  on  park  management.  The  Secretary 
of  Transportation  has  both  valuable  expertise  and  regulatory  authority  to 
address  certain  of  these  issues,  and  has  been  working  on  them  with  the 
Secretary  of  the  Interior  and  others. 

Aircraft  flying  at  low  altitudes  over  national  parks  can,  if  not  properly 
managed,  mar  the  natural  beauty  of  the  parks  and  create  significant  noise 
problems  as  well.  The  intrusion  of  such  aircraft  can  interfere  with  wildlife 
(including  threatened  and  endangered  species),  cultural  resources  and  cere- 
monies, and  visitors'  enjoyment  of  parks,  including  the  ability  to  experience 
natural  sounds  without  interruption  from  mechanical  noise.  Several  parks 
face  overflight  problems,  including  Grand  Canyon  National  Park  where  sub- 
stantial restoration  of  natural  quiet  is  mandated  by  law,  and  several  others 
identified  by  the  National  Park  Service  (NPS).  It  is  important  to  the  future 
of  parks  to  address  these  problems  quickly  and  in  a  fair  and  reasonable 
manner. 

In  addition,  the  National  Park  System  contains  thousands  of  miles  of  roads. 
All  too  often  in  peak  visitor  periods  roads  are  so  crowded  with  cars  that 
the  congestion  and  competition  for  space  diminish  the  quality  of  the  publics 
experience.  Parks  are  not  too  full  of  people,  but  the  roads  and  parking 
areas  often  are  jammed.  With  modern  technology  and  alternative  transpor- 
tation systems,  the  parks  can  continue  to  be  accessible  to  all,  and  can 
be  more  enjoyable  places  to  experience  and  learn  about  nature  and  histor\-. 

Therefore,  to  the  extent  permitted  by  law,  I  hereby  direct  the  Secretary 
of  Transportation  in  consultation  with  the  heads  of  relevant  departments 
and  agencies  to  continue  the  ongoing  development  of  rules  as  set  out  below 
to  address  overflights  of  the  National  Parks: 
1.  For  Grand  Canyon  National  Park, 

(a)  issue  proposed  regulations  within  90  days  to  place  appropriate  limits 
on  sightseeing  aircraft  over  the  Grand  Canyon  National  Park  to  reduce  the 
noise  immediately  and  make  further  substantial  progress  toward  restoration 
of  natural  quiet,  as  defined  by  the  Secretar>'  of  the  Interior,  while  maintaining 
aviation  safety  in  accordance  with  the  Overflights  Act  (Public  Law  100- 
91).  Action  on  this  rulemaking  to  accomplish  these  purposes  should  be 
completed  by  the  end  of  1996;  and 

(b)  should  any  final  rulemaking  determine  that  issuance  of  a  further 
management  plan  is  necessary  to  substantially  restore  natural  quiet  in  the 
Grand  Canyon  National  Park,  complete  within  5  years  a  plan  that  addresses 
how  the  Federal  Aviation  Administration  and  NPS  will  complete  the  "sub- 
stantial restoration  and  maintenance  of  natural  quiet,"  as  defined  by  the 
Secretary  of  the  Interior  in  accordance  with  the  Overflights  Act.  Any  such 
plan  shall  ensure  that  the  restoration  of  natural  quiet  required  by  the  Over- 
flights Act  shall  be  completed  in  the  park  not  more  than  12  years  from 
the  date  of  issuance  of  this  directive  as  recommended  in  NPSs  1994  "Report 
on  Effects  of  Aircraft  Overflights  on  the  National  Park  System." 
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2.  For  Rockv  Mountain  National  Park,  complete  and  issue,  if  appropriate, 
within  90  days,  a  notice  of  proposed  rulemaking  to  address  the  potential 
adverse  impact  on  the  park  and  its  visitors  of  overflights  by  sightseeing 
aircraft,  keeping  in  mind  the  value  of  natural  quiet  and  the  natural  experience 
in  the  park,  as  well  as  protection  of  public  health  and  safety. 

3  Issue  by  the  end  of  1996  a  notice  of  proposed  rulemaking  for  the 
management  of  sightseeing  aircraft  in  those  National  Parks  where  it  is  deemed 
necessary  to  reduce  or  prevent  the  adverse  effects  of  such  aircraft.  The 
regulation  should,  at  a  minimum,  establish  a  framework  for  managing  air 
traffic  over  those  park  units  identified  in  the  1994  NPS  study,  as  priorities 
for  (1)  resolution  of  airspace  issues  and  (2)  maintaining  or  restoring  natural 
quiet. 

4.  Develop  appropriate  educational  and  other  materials  for  the  public 
at  large  and  all  aviation  interests  that  describe  the  importance  of  natural 
quiet  to  park  visitors  and  the  need  for  cooperation  from  the  aviation  commu- 
nity. This  guidance  shall  also  recognize  that,  in  some  parks,  air  tours  provide 
important  access  to  approved  areas  in  those  parks,  especially  with  regard 
to  the  disabled  communities. 

In  addition,  with  respect  to  ground  transportation  in  the  parks,  the  Secretary 
of  the  Interior,  in  consultation  with  the  Secretary  of  Transportation,  is  di- 
rected as  follows; 

To  develop  a  plan  for  a  comprehensive  effort  to  improve  public  transpor- 
tation in  the  national  parks.  This  plan  should  include: 

1.  design  of  pilot  programs  for  improved  public  transportation  in  the 
Grand  Canyon.  Zion.  and  Yosemite  National  Parks; 

2.  plans  to  work  with  relevant  State,  local,  and  tribal  governments 
on  this  effort; 

3.  options  to  increase  access  to  the  parks  by  rebuilding  infrastructure 
in  the  parks;  and 

4.  recommendations  to  enhance  resource  protection  and  the  quality 
of  visitor  experience  through  innovative  transportation  planning  including, 
where  possible  and  appropriate,  the  use  of  alternative  fuel  vehicles. 

This  memorandum  shall  be  published  in  the  Federal  Register. 


Federal  Register  /  Vol.  61,  No.  81  /  Thursday,  April  25,  1996  /  Presidential  Documents         18231 

Presidential  Documents 


\y^^y^SJkJO^^^\^ 


THE  WHITE  HOUSE, 
Washington.  April  22,  1996. 


Memorandum  of  April  22,  1996 

Facilitatmg  Public-Private  Partnerships  for  Protection  of  the 
National  Parks 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

Many  important  efforts  are  already  underway  in  which  the  private  sector 
works  in  partnership  with  government  to  protect  or  maintain  public  lands. 
These  include  the  work  of  the  National  Park  Foundation,  an  organization 
created  by  the  Congress  in  1967  to  receive  private  gifts  and  make  disburse- 
ments to  benefit  the  parks;  cooperative  agreements  between  the  private  sector 
and  State  and  local  parks  to  share  resources  and  equipment  and  to  provide 
valuable  services,  including  maintenance  services,  to  the  parks;  and  agree- 
ments with  willing  private  parties  to  acquire  conservation  easements.  In 
an  effort  to  ensure  that  the  public-private  partnerships  that  can  enhance 
park  protection  and  maintenance  are  as  effective  as  possible,  I  hereby  direct 
the  following  action: 

1.  The  Secretary  of  the  Interior  is  to  provide  to  me.  within  30  days, 
a  specific  proposal  for  ways  in  which  the  National  Park  Foundation's  role 
in  fostering  public-private  partnerships  on  behalf  of  the  parks  can  be  invig- 
orated through  either  administrative  or  legislative  action. 

2.  The  Secretary  of  the  Interior  is  to  provide  to  me  a  legislative  proposal 
that  would  make  permanently  available  to  the  National  Park  System  the 
authority  to  enter  into  cooperative  agreements  on  behalf  of  the  parks.  This 
proposal  should  be  consistent  with  the  temporary  authority  that  would 
be  provided  by  enactment  of  my  1997  budget  proposal  as  submitted  to 
the  Congress. 

3.  The  Secretary  of  the  Interior  is  to  provide  a  report  to  me  within 
6  months  on  options  for  preserving  historic  structures  within  National  Parks. 
This  report  should  consider  the  possibilities  for  partnerships  with  businesses, 
associations,  and  individuals  in  the  private  sector. 

4.  The  Secretary  of  the  Interior  shall  work  with  the  Congress  to  pass 
legislation  that  would  allow  the  implementation  of  the  1995  National  Park 
Service  study  to  protect  vistas  surrounding  Point  Reyes  National  Seashore. 
California,  while  retaining  existing  private  uses  through  actions  including 
the  purchase  of  conservation  easements  from  willing  private  sellers.  The 
Secretary  of  the  Interior  shall  also  give  priority  to  funding  such  purchases 
from  existing  funds  should  authorization  for  such  purchases  be  enacted 
In  addition,  to  the  extent  permitted  by  law  and  within  existing  budget 
authority,  the  Secretary  shall  exercise  his  existing  authority  to  make  a  minor 
boundary  adjustment  as  necessary  to  carry  out  the  purposes  of  the  National 
Park  Service  study  to  add  property  to  Point  Reyes  National  Seashore  prior 
to  enactment  of  such  legislation,  and  to  make  available  an  amount  of  funds 
not  to  exceed  $1  million  to  purchase  such  property  from  willing  sellers. 


UMI 
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This  memorandum  shall  be  published  in  the  Federal  Register. 
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THE  WHITE  HOUSE. 
Washington.  April  22,  1996. 


Federal  Register 

Vol.  61.  No   81 
Thursday,  April  25.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
appiicatMltty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putilished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sotd  tiy 
the  Superintendent  of  Documents.  Prices  of 
new  txxjks  are  listed  in  tfie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animai  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  96-016-6] 

Kamal  Bunt 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Kamal 
bunt  regulations  by  adding  Imperial 
County,  CA,  and  a  portion  of  Riverside 
County.  CA.  to  the  Ust  of  areas 
quarantined  because  of  infestations  of 
Kamal  bunt.  We  are  also  adding  Tilletia 
indica  (Mitra)  Mundkur,  the  organism 
that  causes  Kamal  bunt,  to  the  Ust  of 
restricted  articles.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  artificial  spread  of  Kamal 
bunt,  a  serious  fungal  disease  of  wheat, 
dunun  wheat,  and  triticale,  into 
noninfected  areas  of  the  United  States. 

DATES:  Interim  rule  effective  April  19, 
1996.  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
24.  1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-016-5,  Regulator)- 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-5.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTVCR  INFORMATION  CONTACT: 
Mr.  Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations. 
PPQ,  APHIS.  4700  River  Road,  Unit  134, 
Riverdale.  MD  20732.  (301)  734-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

Kamal  bunt  is  a  serious  fungal  disease 
of  wheat  [Triticum  aestivum),  dunun 
wheat  [Triticum  durum],  and  triticale 
[Triticum  aestivum  X  Seale  cereals),  a 
hybrid  of  wheat  and  rye.  The  disease  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores.  Kamal  bunt  is  a  serious 
disease  that  affects  both  yield  and  grain 
quality.  It  adversely  affects  the  color, 
odor,  and  palatability  of  flour  and  other 
foodstuffs  made  from  affected  grain. 
Grain  containing  any  amount  of  bunted 
kernels  is  reduced  in  quahty.  Kamal 
bunt  does  not  present  a  risk  to  human 
health. 

On  March  20.  1996,  the  Secretary  of 
Agriculture  signed  a  "Declaration  of 
Extraordinary  Emergency"  authorizing 
the  Secretary  to  take  emergency  action 
under  7  U.S.C.  150dd  writh  regard  to 
Kamal  bunt  within  the  States  of 
Arizona,  New  Mexico,  and  Texas.  The 
"Declaration  of  Extraordinary 
Emergency"  was  published  in  the 
Federal  Register  on  March  25, 1996  (61 
FR  12058,  Docket  No.  96-016-1).  On 
March  26, 1996,  the  Secretary  of 
Agriculture  signed  a  "Declaration  of 
Emergency"  authorizing  the  transfer  and 
use  of  funds  within  the  Department  for 
a  program  to  control  Kamal  bunt 
wherever  it  may  be  found  in  the  United 
States.  The  "Declaration  of  Emergency" 
was  published  in  the  Federal  Register 
on  March  29,  1996  (61  FR  14046.  Docket 
No.  96-016-2). 

In  an  interim  rule  effective  March  25, 
1996.  and  pubUshed  in  the  Federal 
Register  March  28. 1996  (61  FR  13649- 
13655,  Docket  No.  93-016-3),  we 
established  the  Karnal  bimt  regulations 
(7  CFR  301.89-1  through  301.89-1 1 ) 
and  quarantined  the  State  of  Arizona 
and  a  total  of  six  counties  in  the  States 
of  New  Mexico  and  Texas.  The 
regulations  impose  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  artificial  spread  of  Kamal 
bunt  to  noninfested  areas  of  the  United 
States. 


Additions  to  Quarantined  Areas 

Recently,  Kamal  bunt  was  detected  in 
lots  of  seed  that  were  either  planted  or 
stored  in  California.  On  April  12.  1996. 
the  Secretarj-  of  Agriculture  signed  a 
"Declaration  of  Extraordinar% 
Emergency"  authorizing  the  Secretary-  to 
take  emergency  action  under  7  U.S.C 
150dd  with  regard  to  Kamal  bunt  writhin 
Cahfomia. 

The  regulations  in  §  301.89-3  provide 
that  the  Administrator  of  APHIS  will 
quarantine  each  State,  or  portion  of  a 
State,  that  is  infected  with  Kamal  bunt 
or  that  the  Administrator  considers 
necessar>-  to  regulate  due  to  its 
proximity  to  an  infestation  or  its 
inseparability  from  an  infected  locality 
for  quarantme  purposes. 

In  accordance  with  these  criteria  and 
the  recent  detection  of  Kamal  bunt  in 
Cahfomia.  we  are  amending  §  301.89- 
3(e)  by  adding  all  of  Imperial  County 
and  a  portion  of  Riverside  County.  CA, 
to  the  list  of  quarantined  areas. 

The  quarantined  area  in  Riverside 
County.  CA.  is  that  portion  of  the 
county  in  the  Blythe  and  Ripley  areas 
bounded  by  a  line  drawn  as  follows; 
Beginning  at  the  intersection  of  State 
Highway  62  and  the  Riverside-San 
Bernardino  County  line,  then  east  along 
the  Riverside-San  Bernardino  County 
Une  to  its  intersection  with  the 
Cahfomia-Arizona  State  line:  then  south 
along  the  Cahfomia-Arizona  State  line 
to  its  intersection  with  the  Riverside- 
Imperial  County  line;  then  west  along 
the  Riverside-Imperial  County  hne  to  its 
intersection  with  Graham  Pass  Road: 
then  northeast  along  Graham  Pass  Road 
to  its  intersection  with  Chuckwalla 
Valley  Road;  then  west  and  northwest 
along  Chuckwalla  Valley  Road  to  its 
intersection  with  Interstate  Highway  10: 
then  vsrest  along  Interstate  Highway  1 0 
to  its  intersection  with  State  Highway 
177;  then  northe.ast  and  north  along 
State  Highway  177  to  its  intersection 
with  State  Highway  62;  then  northeast 
along  State  Highway  62  to  the  point  of 
beginning. 

Addition  of  Regulated  Article 

Section  301.89-2  of  the  regulations 
lists  articles  whose  movement  from 
quarantined  areas  is  restricted  due  to 
the  risk  of  spreading  Kamal  bunt  In  this 
interim  rule,  we  are  adding  to  the  Hst  of 
regulated  articles  "Tilletia  indica  (Mitra) 
Mundkur,"  the  organism  that  causes 
Kamal  bunt. 
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Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  artificial  spread 
of  Kamai  bunt  to  noninfected  areas  of 
the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  quarantines  one  entire 
county  and  a  portion  of  another  county 
in  California  because  of  Kamal  bunt  and 
restricts  the  interstate  movement  of 
regulated  articles  from  those 
quarantined  areas.  This  action  also  adds 
TiUetia  indica  (Mitra)  Mundkur  to  the 
list  of  regulated  articles.  This  emergency 
situation  makes  compliance  with 
section  603  and  timely  compliance  with 
section  604  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  603  and  604) 
impracticable.  This  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
we  determine  this  is  so.  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Act 
Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  required 
intergovernmental  consultation  with 
Stale  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  [ustice 
Reform  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule,  (2)  has  no 


retroactive  effect;  and  (3)  only  requires 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule  upon  the  cancellation  of  a 
certificate,  limited  permit,  or 
compliance  agreement. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  treatment  of 
regulated  articles,  under  the  conditions 
specified  in  this  rule,  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  signiHcant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  signiHcant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et  seq.),  (2) 
Regulations  on  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  057^-0121  to  the 
information  collection  and 
recordkeeping  requirements. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection  of 


information  displays  a  currently  valid 
OMB  Control  Number.  Please  send 
written  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Attention:  Desk  Officer  for 
APHIS.  Washington,  DC  20503.  Please 
state  that  your  comments  refer  to  Docket 
No.  96-01 6-5.  Please  send  a  copy  of 
your  comments  to:  (1)  Docket  No.  96- 
016-5.  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  suite  3C03, 
4700  River  Road  Unit  118.  Riverdale. 
MD  20737-1238.  and  (2)  Clearance 
Officer.  OIRM.  USDA.  room  404-W. 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC  20250. 

The  paperwork  associated  with  the 
Kamal  bunt  program  will  include  the 
completion  of  compliance  agreements, 
certificates,  and  limited  permits.  There 
wrill  also  be  requests  for  inspections.  We 
are  soliciting  comments  from  the  public 
(as  well  as  affected  agencies)  concerning 
our  proposed  information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us  accomplish 
the  following: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  our 
agency's  functions,  including  whether 
the  information  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
vahdity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  per 
response. 

Respondents:  State  plant  regulatory 
officials,  shippers,  growers,  and 
representatives  of  the  plant  industry. 

Estimated  number  of  respondents: 
1,915. 

Estimated  number  of  responses  per 
respondent:  3.824. 

Estimated  total  annual  burden  on 
respondents:  2,410  hours. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OIRM.  USDA.  room  404-W.  14th  Street 
and  Independence  Avenue  SW„ 
Washington,  DC  20250. 
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List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  150bb,  ISOdd.  150ee. 
ISOff,  161,  162,  and  164-167;  7  CFR  2.22. 
2.80,  and  371.2(c). 

2.  In  §  301.89-2.  paragraphs  (e) 
through  (n)  are  redesignated  as 
paragraphs  (f)  through  (o).  respectively, 
and  a  new  paragraph  (e)  is  added,  as 
follows: 

S301.8»-2    Regulated  articles. 

(e)  TiUetia  indica  (Mitra)  Mundkur; 

•        •        •        •        • 

3.  In  §  301.89-3,  paragraph  (e),  the 
designation  of  quarantined  areas  is 
amended  by  adding,  in  alphabetical 
order,  entries  for  Imperial  County  and 
Riverside  County  in  California,  as 
follows: 


{301.89-3    Quarantined 


(e)* 


California 

Imperial  County.  The  entire  county. 

Riverside  County.  That  portion  of 
Riverside  County  in  the  Blythe  and  Ripley 
areas  bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  State 
Midway  62  and  the  Riverside-San 
Bernardino  County  line,  then  east  along  the 
Riverside-San  Bernardino  County  line  to  its 
intersection  with  the  California-Arizona  State 
line;  then  south  along  the  California-Arizona 
State  line  to  its  intersection  with  the 
Riverside-Imperial  County  line;  then  west 
along  the  Riverside-Imperial  County  line  to 
its  intersection  with  Graham  Pass  Road;  then 
northeast  along  Graham  Pass  Road  to  its 
intersection  with  Chuckwalla  Valley  Road; 
then  west  and  northwest  along  Chuckwalla 
Valley  Road  to  its  intersection  with  Interstate 
Highway  10;  then  west  along  Interstate 
Highway  10  to  its  intersection  with  State 
Highway  177:  then  northeast  and  north  along 
State  Highway  177  to  its  intersection  with 
State  Highway  62;  then  northeast  along  State 
Highway  62  to  the  point  of  beginning. 

Done  in  Washington.  DC.  this  19th  day  of 
April.  1996. 
Ten7  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-10260  Filed  4-24-96;  8:45  am) 
SILUNQ  coot  3410-M-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  621 
RIN  3062-AB54 

Accounting  and  Reporting 
Requirements 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  Agency),  by  the 
Farm  Credit  Administration  Board 
(Board),  adopts  as  final  without  change  . 
an  interim  rule  amending  its  regulations 
on  high-risk  assets.  The  interim  rule  was 
adopted  on  November  17, 1994  (59  FR 
60886.  Nov.  29. 1994).  The  interim  rule 
reflected  recent  changes  in  generally 
accepted  accounting  principles  (GAAP) 
that  supported  retention  of  existing 
regulatory  guidance  for  Farm  Credit 
System  (System)  institutions.  Although 
the  need  for  immediate  regulatory 
action  did  not  permit  a  public  comment 
period  before  the  interim  rule  took 
effect,  the  FCA  requested  post- 
promulgation  public  comment  on  the 
interim  rule.  This  final  rule  addresses 
the  comments  received. 
EFFECTIVE  DATE:  December  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  C.  Sherman,  Policy  Analyst. 

Regulation  Development,  Office  of 

Examination,  Farm  Credit 

Administration.  McLean,  VA  22102- 

5090,  (703)  883^498,  TDD  (703)  883- 

4444, 
or 
William  L  Larsen,  Senior  Attorney, 

Regulatory  Operations  Division. 

Office  of  General  Counsel.  Farm 

Credit  Administration,  McLean.  VA 

22102-5090,  (703)  883-4020.  TDD 

(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 
t 

I.  Background 

Substantial  amendments  to  the  FCA's 
regulations  on  Accounting  and 
Reporting  Requirements  at  12  CFR  part 
621  became  effective  on  December  31. 
1993.  See  58  FR  48780.  September  20, 
1993.  These  regulations  include 
requirements  and  standards  for 
institutions  to  use  in  accounting  for 
high-risk  assets  and  disclosing  loan 
performance  characteristics.  The 
amendments  promoted  consistency  writh 
industry  practices  in  accounting  and 
reporting  and  ensured  that  FCA 
regulatory  requirements  and  standards 
remained  consistent  with  GAAP. 

Subpart  C  of  part  621  provides  System 
institutions  and  FCA  examiners  with 
clear  guidance  on  how  to  categorize, 
accoimt  for,  report,  and  disclose  the 


performance  of  high-risk  assets.  In 
particular,  the  regulations  provide 
specific  criteria  for  placing  loans  in 
nonaocrual  status,  for  using  cash  basis 
versus  cost  recovery  accounting 
practices,  for  upgrading  loans  from 
nonaccrual  to  accrual  status,  and  for 
aggregating  nonaccrual  loans.  The 
amended  regulations  promote  consistent 
financial  reporting  among  System 
institutions  and  Systemwide  financial 
statements  that  are  comparable  to  those 
of  other  federally  regulated  financial 
institutions. 

Subpart  C  was  subject  to  a  "sunset" 
provision  when  originally  adopted, 
because  the  FCA  expected  that  aspects 
of  subpart  C  guidance  might  conflict 
with  the  provisions  of  Statement  of 
Financial  Accounting  Standards  (SFAS) 
No.  114  when  they  were  later 
implemented  by  System  institutions.' 
However,  in  October  1994.  the  Financial 
Accounting  Standards  Board  (FASB) 
amended  SFAS  No.  114  by  adopting 
SFAS  No.  118.2  SFAS  No.  118  removed 
those  elements  of  SFAS  No.  114  that 
would  have  conflicted  wdth  subpart  C. 
As  a  result,  the  FCA  decided  to  retain 
subpart  C.  To  ensure  the  elimination  of 
the  sunset  provision  before  it 
automa  ically  rescinded  subpart  C  at 
year-end  1994,  the  FCA  issued  an 
interim  rule  with  a  request  for  public 
comment  (59  FR  60886.  Nov.  29. 1994). 

n.  Analysis  of  Public  Comments 

The  FCA  received  one  comment  letter 
on  the  interim  rule.  The  letter  was 
submitted  by  the  Farm  Credit  Council 
(FCC)  on  behalf  of  its  membership, 
together  with  the  Farm  Credit  System's 
Accounting  Standards  Work  Group 
under  the  direction  of  the  Federal  Farm 
Credit  Banks  Funding  Corporation. 

The  FCC  recognizes  the  FCA's  efforts 
to  promote  accounting  and  financial 
reporting  requirements  consistent  with 
the  current  practices  of  commercial 
banks.  However,  reiterating  arguments 
from  their  July  14.  1993  comment  letter 
on  the  proposed  rule,  the  FCC  continues 
to  express  concern  about  adopting 
specific  accounting  and  financial 
reporting  rules  rather  than  general 
guidelines.  The  FCC  believes  the 
regulations  should  be  broad  enough  to 
allow  for  evolutionar)'  changes  in  GAAP 
and  notes  that  other  regulators  do  not 


'  Statement  of  Financial  .Accounting  Standards 
No.  114.  "Accounting  by  Creditors  for  Impairment 
of  a  Loan."  an  amendment  of  SFAS  Statement  Noi 
5  and  15.  dated  May  1993.  was  subject  to 
mandatory  implementation  by  institutions  for  fiscal 
years  beginning  after  December  15.  1994 

•Statement  of  Financial  Accounting  Standvds 
No.  118.  "Accounting  by  Creditors  for  Impairment 
of  a  Loan — Income  Recognition  and  Disclosures.  ' 
an  amendment  of  FASB  Statement  No.  114.  dated 
October  1994. 
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include  such  specific  rules  in  their 
regulations.  They  urge  the  FCA  to 
rescind  the  interim  rule.  Rescission 
would  restore  the  sunset  provision  and 
retroactively  eliminate  §§621.6,  621.7. 
621.8,  621.9  and  621.10  (subpart  C). 

The  FCC  bases  its  concern  on  the 
length  of  time  necessary  to  amend  FCA 
regulations.  The  FCC  warns  that  the 
presence  of  speciBc  requirements  in  the 
regulations  could  cause  the  System's 
financial  reporting  process  to  conflict 
with  GAAP  because  the  FCA  would  not 
be  able  to  change  its  regulations  quickly 
enough  to  remain  current  with  GAAP 
guidelines  for  the  accounting  and 
Financial  reporting  of  high-risk  assets. 
The  FCC  also  points  out  that  if  the 
Agency  were  to  lack  a  quorum  of  its 
Board,  as  has  occurred  in  the  past,  it 
would  be  impossible  to  amend  the 
regulations  to  be  consistent  with 
changes  as  may  be  required  by  GAAP 

The  FCA  observes  in  response  that  the 
application  of  GAAP  to  specific  areas  of 
accounting  and  financial  reporting  is 
not  always  well  defined.  This  has  been 
especially  true  of  high-risk  asset 
accounting.  GAAP  has  not  consistently 
provided  specific  authoritative  guidance 
in  the  area  of  problem  loan  accounting 
and  reporting  until  recently.  While 
other  financial  institution  regulators 
have  addressed  this  issue  by  instituting 
specific  guidance  in  their  call  report 
instructions,  the  FCA  is  addressing 
them  in  the  accounting  regulations. 
There  is  little  substantive  difference 
between  these  two  approaches.  Both  the 
Office  of  the  Comptroller  of  the 
Currency's  (OCC)  Call  Report 
instructions  and  the  FCA's  regulations 
are  published  in  the  Federal  Register, 
and  both  give  the  public  an  opportunity 
to  provide  comments  pnor  to 
implementation  of  the  revised  policy 
direction. 

The  FCA  continues  to  believe  that,  in 
areas  such  as  high-risk  accounting,  the 
promulgation  of  regulations  covenng 
subjects  not  fully  addressed  by  GAAP 
can  be  an  effective  method  of  promoting 
consistent  accounting  and  reporting  by 
System  institutions.  Since  Us  adoption, 
the  final  regulation  has  improved  the 
internal  consistency  of  System  financial 
disclosures  regarding  high-risk  assets 
and  made  System  accounting  and 
reporting  for  such  assets  more 
comparable  to  the  practices  of  the  rest 
of  the  financial  services  industry.  If 
GAAP  provides  future  guidance  and 
direction  that  conflicts  with  FCA 
regulations,  the  FCA  agrees  that  it  is 
important  to  respond  to  the  changes. 
The  FCA  believes  that  it  can  address 
any  inconsistencies  that  may  develop 
between  its  regulations  and  GAAP  in  a 
timelv  fashion. 


In  support  of  its  contention  that  the 
detailed  nature  of  FCA  regulations 
might  make  it  difficult  for  the  FCA  to 
keep  up  with  evolving  trends  in 
regulatory  accounting  guidance,  the  FCC 
notes  two  apparent  inconsistencies 
between  FCA  regulations  and  the 
approach  taken  by  other  federal  bank 
and  thrift  regulators.  While  not 
commenting  substantively  on  the 
provisions,  the  FCC  suggests  that  more 
flexible  accounting  and  financial 
reporting  guidelines  would  facilitate 
keeping  System  financial  reporting 
consistent  with  other  financial 
institutions.  As  noted,  the  FCA  agrees 
with  the  broad  goal  of  accounting  and 
reporting  consistency  between  the 
System  and  other  financial  institutions. 
However,  in  certain  circumstances,  the 
unique  needs  of  the  System  may  require 
FCA  guidance  that  may  differ  from  the 
approach  of  other  regulators  without 
affecting  broad  comparability  of  System 
financial  reporting.  This  is  the  case  with 
respect  to  the  two  examples  of 
accounting  and  reporting  guidance 
noted  by  the  FCC. 

First,  the  FCC  notes  that  §  621.9(a) 
requires  all  contractual  principal  and 
interest  due  on  the  loan  to  be  paid  and 
the  loan  to  be  ciurent  before  returning 
a  nonaccrual  loan  to  accrual  status.  The 
FCC  compares  this  to  guidance  by  other 
financial  institution  regulators  that 
would  permit  institutions  to  return  past 
due  loans  to  accrual  status  if  they  are 
"reasonably  assured  of  repayment 
within  a  reasonable  time  period."' 

The  FCA  believes  that  any  nonaccrual 
loan  must  demonstrate  performance  in 
order  to  be  reinstated  to  accrual  status. 
An  essential  demonstration  of 
performance  is  that  the  loan  be  brought 
current.  Under  the  final  regulation,  this 
must  occur  before  an  institution  can 
resume  interest  accrual  on  that  asset. 
However,  the  regulation  also  states  that 
"lolnce  the  ultimate  collectibility  of  the 
recorded  investment  is  no  longer  in 
doubt,  payments  received  in  cash  on 
such  loan  may  qualify  for  recognition  as 
interest  income."  (i.e..  cash  basis 
accounting]  if  certain  characteristics  are 
met  at  the  time  the  payment  is  received. 
Therefore,  application  of  FCA's 
regulation  results  in  an  accounting 
treatment  of  income  recognition  on  such 
assets  similar  to  that  allowed  by  the 
other  financial  institution  regulators. 

In  a  second  example,  the  FCC  states 
that  the  OCC  allows  for  cash  basis 
interest  income  recognition  on 
nonaccrual  loans  with  partial  charge- 


offs  before  complete  recovery  of  the 
charge-off.  The  FCC  notes  that  this 
differs  from  the  requirement  in  §  621.8 
that  interest  income  cannot  be 
recognized  on  a  nonaccrual  loan  Math  an 
unrecovered  partial  charge-off.  The  FCA 
believes  that  applying  lean  payments  to 
recover  partial  charge-offs  prior  to 
recording  interest  income  is  a  prudent 
and  appropriate  approach  to  eliminating 
doubt  as  to  the  loan's  ultimate 
collectibility  and  is  not  inconsistent 
with  GAAP.  In  addition,  this 
requirement  is  mitigated  by  an 
exception  in  cases  where  the  prior 
charge-off  was  taken  as  part  of  a  formal 
restructuring  of  the  loan.  The  FCA 
believes  this  approach  is  justified  for 
this  type  of  asset  in  light  of  the  unique 
structure  of  the  System  and  its 
concentration  of  credit  in  limited 
agricultural  markets.  Moreover,  any 
differences  in  income  recognition 
between  the  FCA  and  the  OCC 
requirements  are  likely  to  be  temporary 
if  the  loan  continues  to  perform. 

For  the  reasons  stated  in  the  interim 
rule  release,  supplemented  by  the  above 
analysis  and  discussion,  the  FCA  Board 
adopts  the  interim  rule  amending  12 
CFR  part  621.  which  was  pubUshed  at 
59  FR  60886  On  November  29,  1994,  as 
final  without  change.  The  effective  date 
of  this  rule  remains  December  15, 1994. 
The  FCA  will  continue  to  follow  closely 
any  further  developments  under  GAAP 
in  the  area  of  problem  loan  accounting 
and  reporting  and  will  adjust  its 
requirements  as  necessary. 

Dated:  April  19.  1996. 
Floyd  F.  Fithian, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  96-10238  Filed  4-24-96;  8:45  am] 
■H.LJNQ  OOOC  tJ9^-0^-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-8W-01-A0;  Amendment 
39-0677;  AD  06-09-03] 

Airworthinesa  Directives;  Societe 
Nationals  Industrislls  Asfos|Mtials  and 
Eurocopter  Francs  Modsl  SA-365N, 
N1,andN2Hsllcoptsrs 


AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


"  lomt  Siatement  of  Ihe  OCC.  Federal  Deposit 
Insurance  Corporaiion.  Federal  Reserve  Board,  and 
Offu  e  of  Thrift  Supervision  titled  "Revised 
Interagency  Guidance  on  Returning  ^4onacc^ual 
Loans  to  Accrual  Status"  issued  |una  10.  1993. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Societe  Nationale 
Industrielle  Aerospatiale  and 
Eurocopter  France  Model  SA-365N.  Nl, 
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and  N2  helicopters,  that  requires  an 
inspection  of  the  door  jettison  systems 
to  determine  if  the  handle  shafts  are 
locked  to  the  jettison  systems.  If  the 
inspection  indicates  the  handle  shafts 
are  locked  to  the  jettison  systems,  this 
AD  requires  installation  of  a  snapwire 
on  the  jettison  systems  and  a  visual 
inspection  of  the  door  jettison  handles 
to  determine  whether  two  spring  pins 
are  installed,  and  installation  of  a 
second  spring  pin,  if  necessary.  If  the 
initial  inspection  indicates  that  the 
handle  shafts  are  not  locked  to  the 
jettison  systems,  this  AD  requires 
replacement  of  the  sheared  spring  pin 
with  two  spring  pins.  This  amendment 
is  prompted  by  a  factory  inspection 
performed  by  the  manufacturer  that 
revealed  that  the  forward  passenger 
door  jettison  handles  may  have  been 
fitted  with  one  spring  pin  instead  of  two 
spring  pins  at  the  door  jettison  handle 
attachment  points.  The  actions  specified 
by  this  AD  are  intended  to  prevent  a 
loss  of  the  doors  in  flight  and 
subsequent  damage  to  the  horizontal 
stabilizer,  main  fin.  or  lateral  fins. 
EFFECTIVE  DATE:  May  30.  1996. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation. 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Monschke,  Aerospace  Engineer, 
Rotorcraft  Standards  Staff,  FAA, 
Rotorcraft  Directorate,  2601  Meacham 
Blvd..  Fort  Worth,  Texas  76137, 
telephone  (817)  222-5116,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Societe  Nationale 
Industrielle  Aerospatiale  and 
Eurocopter  France  Model  SA-365N,  Nl, 
and  N2  helicopters  was  published  in  the 
Federal  Register  on  November  2,  1995 
(60  FR  55681).  That  action  proposed  to 
require,  within  30  days  after  the 
effective  date  of  the  AD,  an  inspection 
of  the  door  jettison  systems  to  determine 
if  the  handle  shafts  were  locked  to  the 
jettison  systems.  If  the  inspection 
indicated  the  handle  shafts  were  locked 
to  the  jettison  systems,  that  ac4ion 
proposed  to  require  installation  of  a 
snapwire  on  the  jettison  systems  and 
within  500  hours  time-in-service,  a 
visual  inspection  of  the  door  jettison 
handles  to  determine  whether  two 
spring  pins  were  installed,  and 
installation  of  a  second  spring  pin,  if 


necessary.  If  the  initial  inspection 
indicated  that  the  handle  shafts  were 
not  locked  to  the  jettison  systems,  the 
action  proposed  to  require,  before 
further  flight,  replacement  of  the 
sheared  spring  pin  with  two  spring  pins. 

Interested  persons  have  been  afiorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  except  for  various 
non-substantive  editorial  changes  and 
deleting  the  incorporation  by  reference 
of  the  service  bulletin.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  npr  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  27  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  8 
work  hours  per  helicopter  to  accomplish 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $230  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $19,170. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicatrons  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiecto  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  96-09-03  Sodele  Nationale  IndoilrieUe 
Aerospatiak  and  Eurocopter  France 
(Euro(»pter  France):  Amendment  39- 
9577.  Docket  No.  9S-SW-01-AD 

Applicability:  Model  SA-365N.  Nl.  and 
N2  helicopters,  serial  numbers  (S/N)  6008. 
6033.  6083,  6084,  6085.  6093.  6120  and 
higher  that  have  not  been  modified  in 
accordance  with  Avis  De  Modification  (AMS) 
365A07-56B15.  certificated  in  any  categon,-. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicabilit>' 
provision,  regardless  of  whether  it  has  Ijeen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  asressment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicabilit>'  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  loss  of  the  doors  in  flight  and 
subsequent  damage  to  the  honzontal 
stabilizer,  main  fin.  or  lateral  fins, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  for  both  the  left  and  right  for\*-ard 
passenger  door  jettison  systems,  cut  the 
snapwire  on  the  door  jettison  handle,  and. 
without  turning  the  handle  completely, 
determine  whether  the  handle  is  locked  to 
the  jettison  mechanism. 

(1)  If  the  door  jettison  handle  shaft  is 
locked  to  the  jettison  system. 

(i)  Install  the  snapwire.  part  number  (P/N) 
L23321 .  or  annealed  copper  safety  wire, 
black  enameled.  0.3mm  diameter,  on  each 
door  jettison  handle. 

(ii)  Within  500  hours  time-in-senice  (TIS) 
after  the  effective  date  of  this  .AD.  accomplish 
the  following  in  accordance  with  the 
applicable  maintenance  manual: 

(A)  Remove  the  doors  and  remove  the 
trimming  panels  from  the  passenger  door 
posts.  Visually  inspect  each  door  to 
determine  whether  two  spring  pins  are 
installed  to  fasten  each  jettison  handle 
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(Bl  If  only  one  spring  pin  is  installed, 
install  a  second  spring  pin 

(C)  Reinstall  the  trimming  pwnel 

(D)  Reinstall  the  door 

(E)  Install  the  snapwire  as  specified  in 
paragraph  (a)(l)(i|  of  this  AD 

(2)  If  a  door  lettison  handle  shaft  is  not 
locked  to  the  jettison  system,  before  further 
flight,  accomplish  the  folUiwing 

(i)  Remove  the  dotir  and  the  trimming 
panel. 

(ii)  Removt:  the  sheared  spring  pin 

(iii)  Replace  the  sheared  spring  pin  with 
two  spring  pins 

(iv)  Reinstall  the  door  trimming  panels 

(v)  Reinstall  the  door 

(vi)  Install  the  snapwire  as  described  in 
paragraph  (a)(l)(i)  of  this  AD 

Note  2:  Eurocopter  Service  Bulletin  SA 
365.  No  01.38.  dated  January  31.  1994. 
pertains  tu  this  AD 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Rotorcraft  Standards  Staff.  FAA.  Rotorcrafl 
Directorate.  Operators  shall  submit  their 
requests  through  an  ?KA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Rotorcraft  Standards  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcrafl  Standards  Staff. 

(c)  Special  tlight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished 

(d)  This  amendment  becomes  effective  on 
May  30.  1996 

Issued  in  Fort  Worth,  Texas,  on  April  18. 
1996 

Eric  Bries. 

Acting  Manager.  Botorcnift  Directorate, 
Aircraft  Certification  Service 
IFR  Doc  96-10075  Filed  4-24-96.  8;45  ami 
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14  CFR  Part  39 

[Docket  No.  96-MM-75-AD;  Amendment 
39-0581;  AO  96-09-07] 

Ainworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Moog  Spoiler  Actuators 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  is  applicable  to  Boeing  Model  757 
series  airplanes  equipped  with  certain 
Abex  spoiler  actuator  electro-hydraulic 
servo  valves  (EHSV)  installed  in  certain 
spoiler  actuators.  The  existing  AD 


currently  requires  a  one-time  inspection 
of  the  spoiler  actuator  to  determine  if  a 
suspect  EHSV  is  incorrectly  installed, 
and  replacement  of  the  EHSV,  if 
necessarv.  That  amendment  was 
prompted  by  reports  that  a  bias  spring 
in  the  EHSV  of  certain  spoiler  actuators 
was  found  to  be  incorrectly  installed. 
The  actions  specified  by  that  AD  are 
intended  to  prevent  a  significant  control 
upset  of  the  airplane  as  a  result  of 
problems  associated  with  an  incorrectly 
installed  EHSV  in  the  spoiler  actuator 
assembly.  This  amendment  adds 
additional  suspect  EHSV's  that  require 
inspection;  it  also  corrects  the  actuator 
manufacturer's  name  and  corrects  the 
serial  number  of  one  EHSV. 
DATES:  Effective  May  10,  1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  24.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  96-NfM- 
75-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 

Information  concerning  this  AD 
action  may  be  examined  at  the  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford.  Aerospace  Engineer.  Systems 
and  Equipment  Branch.  ANM-130S. 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW..  Renton. 
Washington;  telephone  (206)  227-2788; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  March 
5.  1996.  the  FAA  issued  AD  96-06-01. 
amendment  39-9537  (61  FR  9607. 
March  11. 1996).  which  is  applicable  to 
Boeing  Model  757  series  airplanes 
equipped  with  certain  electro  hydraulic 
servo  valves  (EHSV)  installed  in  certain 
spoiler  actuators.  That  AD  requires  a 
one-time  inspection  of  the  EHSV  on  the 
spoiler  actuator  to  determine  if  a 
suspect  valve  is  incorrectly  installed;  if 
so.  the  EHSV  must  be  replaced.  That 
action  was  prompted  by  reports  that  a 
bias  spring  in  the  EHSV  of  certain 
spoiler  actuators  was  found  to  be 
incorrectly  installed. 

If  the  jet  pipe  in  the  first  stage  of  the 
EHSV  is  plugged,  or  if  the  differential 
pressure  between  the  extend  and  retract 
ports  pressurized  by  the  jf  t  pipe  is 
inadequate,  an  incorrectly  installed  bias 
spring  on  the  second  stage  spool  would 
cause  the  spoiler  to  be  driven  into  the 
"deploy"  position.  Such  inadvertent 
spoiler  deployment  would  result  in  the 
airplane  experiencing  a  rolling  moment. 
If  the  airplane  is  already  banked  or  is  at 


a  low  altitude,  or  if  the  crew  does  not 
respond  rapidly  enough  to  control  the 
uncommanded  roll,  a  significant  control 
upset  of  the  airplane  could  result.  The 
actions  required  by  AD  96-06-01  are 
intended  to  prevent  the  occurrence  of 
such  a  control  upset. 

New  Data  Since  Issuance  of  AD  96-06- 
01 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  provided  the  FAA 
with  data  indicating  that  additional 
suspect  EHSV's  may  be  installed  on  the 
affected  airplanes.  These  suspect 
EHSV's  have  serial  numbers  of  595.  563, 
and  909.  If  any  these  EHSV's  are 
installed  on  an  airplane,  there  is  the 
potential  for  the  occurrence  of  the  same 
unsafe  condition  that  was  addressed  by 
AD  96-06-01. 

Explanation  of  New  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  96- 
0&-01  to  require  a  one-time  inspection 
of  the  spoiler  actuator  to  determine  if  a 
suspect  EHSV  is  incorrectly  installed, 
and  replacement  of  the  EHSV,  if 
necessary.  This  AD  requires  the 
inspection  for  and  removal  of  three 
additional  suspect  EHSV's. 

Additionally,  action  is  taken 
throughout  this  AD  to  specify  the 
correct  names  of  the  manufacturers  of 
the  spoiler  actuator  and  the  EHSV.  The 
subject  spoiler  actuators  are 
manufactured  by  Moog;  the  subject 
EHSV's  are  manufactured  by  Abex. 

Table  1  of  this  AD  has  been  corrected 
to  indicate  that  the  order  numbers  are 
"Abex"  order  numbers,  rather  than 
"Boeing"  order  numbers. 

Due  to  a  typographical  error.  EHSV 
serial  number  "559"  was  incorrectly 
listed  in  Table  1  of  AD  96-06-01  as 
serial  number  "569."  This  AD  corrects 
that  error. 

Cost  Impact 

According  to  the  records  of  the  EHSV 
manufacturer,  all  of  the  affected  EHSV's 
were  shipped  to  be  installed  on  Model 
757  series  airplanes  that  currently  are 
operated  by  non-U.S.  operators  under 
foreign  registry.  None  of  the  Model  757 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that: 

1.  any  of  the  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future;  or 


Federal  Register  /  Vol.  61.  No.  81  /  Thursday,  April  25,  1996  /  Rules  and  Regulations        18239 


2.  any  one  of  the  suspect  EHSV's  is 
installed  on  a  U.S.-registered  airplane  in 
the  the  future. 

Should  an  affected  airplane  be  placed 
on  the  U.S.  Register  in  the  future,  it 
would  require  approximately  1  work 
hour  to  accomplish  the  required  actions, 
at  an  average  labor  charge  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  this  AD  would  be  $60  per 
airplane. 

Conclusion 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemiiking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  avculable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wri  11  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-:NM-75-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regtilatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9537  (61  FR 
9607,  March  11, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9581,  to  read  as  follows: 

96-09-07    Boeing:  Amendment  39-9581. 
Docket  96-NM-75-AD.  Supersedes  AD 
96-06-01,  Amendment  3»-9537. 
Applicability:  Model  757  airplanes, 
certificated  in  any  category,  that  are 
equipped  with  Moog  spoiler  actuators  having 
Abex  electro-hydraulic  servo  valves  (EHSV), 
part  number  72196.  with  the  serial  numbers 
listed  in  Table  1  of  this  AD: 
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TABLE  1 

EHSV 
serial  No. 

Abex  order 
No.' 

Shipment  Date  * 

AH-0001 
AH-0002 

C716657 
C716657 

8  November  1991. 
8  November  1991. 

EHSV 
serial  No. 


AH-0003 
AH-0004 
AH-0005 
AH-0006 
AH-0007 

13 

49 

61  


131  . 
233  . 

241  . 

260  . 

279  . 

275  , 

308 

329 

347  . 

401 

407 
427 
450 
445 
457 

456 
463 
484 
515 
559 

563 

579 

595 

611 

607 
647 
726 


725  .. 
819  .. 
690  ... 
874  .. 
909  .. 
912  .. 
991  .. 
998  .. 
1022 
1023 
1072 
1148 
1175 
1227 
1283 

1487 
1655 
1780 

1807 


Abex  order 
No.- 


Shipment  Dale* 


■4- 


1862  .. 
1929  .. 
1986Z 
201 7Z 


C727995 
C727995  I 
C727995  I 
C727996 
C727995  I 
C731181 
C730878 
C727955 

C708905 
C727730 
C731540 

C727955 

C728298 

C727880 
C725421 
C727711 
C727518 
C728298 

C727730I 
C731181  I 
C731181  I 
C706627  I 
C731663  I 

C728887  I 
C731435  I 
C727748  j 
C727745  I 
C728290  I 
i 
C724224  i 

C724176  j 

C727735  I 
C727955 

C727997  ! 
C728459  : 
C731096 

C729525 

C728135  ! 

C726803  ' 

C730890 

C724877 

C727977 

C713602 

C731477 

C708905 

C708905 

C709166 

C730192 

C723278 

C728303 

C731833 

C728549 
C728442 
C726757 
C728669 

C727625 
C727977 
C727730 
C725411 


25  August  1994. 
25  August  1994. 
25  August  1995. 
25  August  1995. 
25  August  1995. 

12  June  1995. 

01  June  1995. 

13  September 
1994. 

13  November  89. 
17  June  1994. 
13  September 
1995. 

13  September 
1994. 

02  September 
1994. 

24  June  1994. 

01  Decerrter  1993. 

17  June  1994. 

14  June  1994. 
05  SepterT«)er 

1994. 
17  June  1994. 

03  July  1995. 

03  July  1995. 
22  February  89. 

12  September 
1995. 

28  November  1994. 

21  August  1995. 

22  June  1994. 
24  June  1994. 

05  September 
1994. 

14  September 

1993. 
14  Septemt)er 

1993 
24  January  1994. 
14  September 

1994. 
20  July  1994. 
10  October  1994. 

04  September 
1995 

19  December  1994. 

03  August  1994. 

06  April  1994. 
26  April  1995. 
29NoverT*)er  1993. 

04  August  1994. 

10  Decerrber  i990. 

4  September  1995 

13  November  1989. 

13  November  1989. 

14  November  1989 
l3Marc^  1995. 

05  August  1993. 
31  August  1994. 
04  September 

1996. 
04  October  1994 

28  Hovetvbet  1994. 

06  April  1994. 

29  September 
1994. 

17  June  1994. 
04  August  1994. 
17  June  1994. 
24  November  1993. 
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Table  i — Continued 


^•^Pk^      '  ^^K>  °'''^'        Shipfnent  Date" 
senal  No.    ;        No. 

i i — 

2034  I  C727730     17  June  1994, 

2073  I  C731272  i  12  September 

I  1995. 

2125  C725713     12  January  1994. 

2220  I  C729735    29  March  1995. 

2334  I  C727730  ;  17  June  1994. 

2348  I  C727730  :  17  June  1994. 

2426  j  C731623     12  July  1995. 

•The  Abex  Order  Number  and  Shipment 
Date  are  included  in  this  listing  to  enable  oper- 
ators to  review  ttieir  records  in  order  to  deter- 
mine if  a  suspect  EHSV  has  been  ordered, 
and  if,  or  where,  it  has  tjeen  installed  on  an 
airplane 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sublet;!  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  m 


accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD.  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  significant  control  upset  of 
the  airplane  due  to  problems  associated  with 
incorrectly  assembled  Abex  electro-hydraulic 
servo  valves  (EHSV)  on  certain  Moog  spoiler 
actuators,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  the  following  procedure: 

(1)  While  the  airplane  is  on  the  ground, 
extend  the  flaps  to  40  degrees,  and  visually 
inspect  the  spoiler  actuator  EHSV  assembly 
to  determine  the  location  of  the  second  stage 
bias  spring  end  cap  assembly, 

(2)  If  the  second  stage  bias  spring  cap 
assembly  is  on  the  aft  or  lower  side  of  the 
EHSV  assembly,  prior  to  further  flight, 
replace  the  EHSV,  having  Abex  part  number 
72196.  with  a  serviceable  unit  in  accordance 
with  the  airplane  maintenance  manual. 

Note  2:  To  be  correctly  positioned,  the 
second  stage  bias  spring  .cap  assembly  should 


be  on  the  uppier  or  forward  side  of  the  EHSV 
assembly.  Appendix  1  of  this  AD  provides  a 
visual  representation  of  the  correct 
fwsitioning  of  the  EHSV  assembly. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACXD),  F.Vl. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21. 199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
May  10,  1996. 

BWng  Cod*  4t1l>-13-P 
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Appendix  1 
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Issued  in  Renton,  Washington,  on  April  19, 
1996. 

Darrell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-10209  Filed  4-24-96;  8:45  ami 
WLUNQ  CODE  4t10-1)-C 


14CFRPart39 

[Docket  No.  96-NM-74-AD;  Amendment 
39-0582;  AD  96-01-04  R1] 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  currently  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  require  verification  that  the 
auto-ignition  system  is  operational;  to 
define  icing  conditions  at  higher 
ambient  temperatures;  and  to  provide 
the  flight  crew  with  hmitations  and 
procedures  to  aid  in  the  avoidance  of 
engine  power  interruptions.  The  actions 
specified  by  that  AD  are  intended  to 


prevent  failure  of  the  auto-ignition 
system  to  re-light  the  engine  in  the 
event  of  power  interruptions  due  to  the 
ingestion  of  ice  and/or  slush  into  the 
engine,  which  could  result  in  engine 
flameout  and  subsequent  shutdown,  and 
to  provide  the  flight  crew  with  guidance 
to  aid  in  avoidance  of  such  occurrences. 
This  amendment  clarifies  certain 
requirements  of  the  AFM  revision.  This 
amendment  is  prompted  by 
communications  received  from  affected 
operators  that  certain  of  the  current 
requirements  of  the  AD  are  unclear. 
DATES:  Effective  May  10.  1996. 

Comments  for  inclusion  in  the  Rules 
IDocket  must  he  received  on  or  before 
June  24, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
74-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
January  2, 1996,  the  FAA  issued 
airworthiness  directive  (AD)  96-01-04, 
amendment  39-9480  (61  FR  511, 
January  8, 1996),  which  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  That  AD 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to: 

1.  Require  verification  that  the  auto- 
ignition  system  is  operational; 

2.  Define  icing  conditions  at  higher 
ambient  temperatures;  and 

3.  Povide  the  flight  crew  with 
limitations  and  procedures  to  aid  in  the 
avoidance  of  engine  power 
interruptions. 

That  AD  action  was  prompted  by  a 
report  of  complete  power  loss  of  the  left 
engine  and  power  fluctuations  on  the 
right  engine  as  a  result  of  build  up  of  ice 
and/or  slush  in  the  engine  inlet  and 
subsequent  ingestion  into  the  engines. 
The  actions  required  by  that  AD  are 
intended  to  prevent  failure  of  the  auto- 
ignition  system  to  re-light  the  engine  in 
the  event  of  f)ower  interruptions  due  to 
the  ingestion  of  ice  and/or  slush  into  the 
engine,  which  could  result  in  engine 
flameout  and  subsequent  shutdowrn,  and 
to  provide  the  flight  crew  with  guidance 
to  aid  in  avoidance  of  such  occurrences. 


Since  the  issuance  of  that  AD,  the 
FAA  has  received  communications  from 
the  Swedish  airworthiness  authority, 
Luflfartsverket  (LFV),  and  various 
affected  operators  indicating  that  certain 
text  of  the  AFM  revision  as  cited  in  AD 
96-01-04  is  not  clear. 

Request  to  Clarify  Frequency  of  Checks 

Affected  operators  specifically  request 
that  the  frequency  of  the  auto-ignition 
system  checks,  as  specified  in  the  AFM 
revision  contained  in  paragraphs  (a)(1) 
and  (a)(2)  of  AD  96-01-04,  be  clarified. 
As  AD  96-01-04  was  worded,  some 
operators  may  have  misinterpreted  its 
requirements  to  mean  that  the  engine 
must  be  shut  down  following  each  flight 
and  restarted  before  the  next  flight. 

The  FAA  finds  that  clarification  is 
necessary  to  prevent  such 
misinterpretation.  The  FAA  did  not 
intend  that  the  AD  require  shutdown  of 
the  engine  followring  each  flight.  The 
FAA  acknowledges  that  some  operators 
may  elect  not  to  shut  down  the  engine 
following  each  flight.  In  such  a  case, 
this  AD  does  not  require  that  a  check  of 
the  auto-ignition  system  be  jjerformed. 
Therefore,  the  FAA  has  determined  that 
the  limitations  specified  in  paragraph 
(a)(1)  and  (a)(2)  of  AD  96-01-04  must  be 
revised  to  clarify  that  the  check  of  the 
auto-ignition  system  is  required  prior  to 
each  engine  start  and  during  each 
engine  shutdown. 


Request  to  Qarify  Relationship  of  AO  to 
MMEL 

The  LFV  noted  that  the  AFM  revision 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  AD  96-01-04  may  imply  that 
dispatch  may  occur  indefinitely  with  an 
inoperative  auto-ignition  system. 

The  FAA  finds  that  clarification  of 
this  point  is  necessary.  The  intent  of  AD 
96-01-04  was  that,  if  the  auto-ignition 
system  is  found  to  be  inoperative, 
dispatch  should  be  accomplished  in 
accordance  with  the  Minimum  Master 
Equipment  List  (MMEL).  The  FAA  finds 
that  the  addition  of  that  information  to 
the  AFM  revision  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD 
will  clarify  the  dispatch  requirements. 

Request  to  Clarify  Definition  of  "Icing 
Conditions" 

For  systems  other  than  engine  anti-ice 
activation,  affected  operators  request 
that  a  separate  and  relieving  definition 
of  "Icing  Conditions"  of  Outside  Air 
Temperature  (OAT)  or  Static  Air 
Temperature  (SAT)  be  included  in 
paragraph  (a)(3)  of  the  AD,  with  the 
OAT  or  SAT  criteria  to  be  sf)ecified  as 
4-5  degrees  Centigrade  (C). 

The  FAA  agrees  that  the  definition  of 
"Icing  Conditions"  needs  to  be  clarified 
for  systems  other  than  engine  anti-ice. 
The  FAA  finds  that  paragraph  (a)(3)  of 
the  AD  must  be  revised  to  expand  the 


definition  of  "Icing  Conditions"  by 
including  a  separate  definition  for  all 
airplane  operations  other  than  engine 
anti-ice,  which  specifies  the  OAT  or 
SAT  criteria  as  •»-5  degrees  C. 

Conclusion 

Based  on  the  issues  raised  by  the 
affected  operators  and  the  LFV.  the  FAA 
finds  that  AD  96-01-04  must  be  revised 
as  discussed  previously.  These  revisions 
will  ensure  that  the  requirements  of  the 
AD  are  understood  clearly.  Clearer 
understanding  will  ensure  that  the 
intent  of  the  AD  is  met  and  that  the 
addressed  unsafe  condition  is 
prevented. 

Explanation  of  the  Revised  Rule 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  revises  AD  96-01-04  to 
continue  to  require  verification  that  the 
auto-ignition  system  is  operational;  to 
define  icing  conditions  at  higher 


UMI 
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ambient  temperatures  for  engine  anti-ice 
systems;  and  to  provide  the  flight  crew 
with  limitations  and  procedures  to  aid 
in  the  avoidance  of  engine  power 
interruptions.  For  Model  SAAB  340B 
series  airplanes  having  an  auto-ignition 
system  that  is  found  to  be  inoperative, 
this  AD  also  continues  to  require  a  test 
of  the  Np  overspeed  system  to  ensure 
that  it  is  operative,  and  repair,  if 
necessary. 

In  addition,  this  AD  revises  the  AFM 
revision  by: 

1.  Clarifying  the  times  at  which  the 
auto-ignition  checks  are  to  be 
performed; 

2.  Specifying  that  the  dispatch  with 
the  auto-ignition  system  inoperative 
shall  be  done  in  accordance  vtrith  the 
ciurent  MMEL;  and 

3.  Providing  a  reheving  definition  of 
Icing  Conditions  for  systems  other  than 
engine  anti-ice. 

This  is  to  be  considered  interim 
action  until  Gnal  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Efifective  Date  of  the  Revised  Rule 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES".  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul»tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-74-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9480  (61  FR 
511,  January  8, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9582,  to  read  as  follows: 

06-01-04    Rl  SAAB  Aircraft  AB: 

Amendment  39-9582.  Docket  96-NM- 
74- AD.  Revises  AD  96-01-04, 
Amendment  39-0480. 

AppUcabitity:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  through  159 
inclusive;  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  160  and 
subsequent;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operatOT  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  auto-ignition 
system  to  re-light  the  engine  in  the  event  of 
power  interruptions  due  to  the  ingestion  of 
ice  and/or  slush  into  the  engine,  which  could 
result  in  engine  flameout  and  subsequent 
shutdown:  and  to  provide  the  flight  crew 
with  guidance  to  aid  in  avoidance  of  such 
occurrences;  accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  FAA -approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
text  contained  in  paragraphs  (a)(1),  (a)(2], 
(a)(3),  and  (a)(4)  of  this  AD,  as  applicable. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

(1)  For  Model  SAAB  SF340A  series 
airplanes:  Insert  the  following  sub-section  in 
the  Limitations  Section  of  the  AFM: 

"IGNITION  SYSTEM 

Prior  to  each  engine  start,  pterform  a  check 
of  the  auto-ignition  system. 

•  Select  batteries  ON  (external  power  ON 
or  OFF). 

•  Check  that  IGN  switches  are  in  NORM 
position. 

•  Advance  PLs  above  FLT  IDLE  and  verify 
the  IGN  lights  in  the  Flight  Stems  Panel 
(FSP)  illuminate.  In  bright  sunlight,  shade 
FSP  to  ensure  IGN  lights  are  visible  when 
illuminated. 

•  Retard  PLs  to  GND  IDLE.  (IGN  lights 
should  go  out.) 

•  If  an  IGN  light  fails  to  illuminate  when 
PLs  are  above  FLT  IDLE,  the  auto-ignition 
system  is  considered  to  be  inoperative. 

If  the  auto-ignition  system  is  inoperative: 

•  BEFORE  ENTERING  ICING 
CONDITIONS,  SET  IGNITION  TO  CONT. 
Maintain  ignition  in  CONT  until  touchdown, 
even  if  icing  conditions  cease  to  exist 
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•  The  obligation  to  comply  with  the 
current  version  of  the  Master  Minimum 
Equipment  List  (MMEL),  Revision  11,  or  later 
approved  revisions  is  not  affected  by  this 
limitation." 

(2)  For  Model  SAAB  340B  series  airplanes: 
Insert  the  following  sub-section  in  the 
Limitations  Section  of  the  AFM: 

"IGNITION  SYSTEM 

During  each  engine  shutdown,  perform  a 
check  of  the  auto-ignition  system. 

•  Adjust  Ng  to  approximately  75%-77%; 
minimum  is  75%. 

•  Shut  down  the  engines  (CL  to  FUEL 
OFF). 

•  Verify  the  IGN  lights  in  the  Flight  Status 
Panel  (FSP)  illuminate  while  Ng  is  above 
62%.  In  bright  sunlight,  shade  the  FSP  to 
ensure  that  lights  are  visible  when 
illuminated. 

•  If  an  IGN  light  fails  to  illuminate,  the 
auto-ignition  system  is  considered  to  be 
inoperative. 

•  Retard  PLs  to  GND  IDLE. 

If  the  auto-ignition  system  is  inoperative: 

•  BEFORE  ENTERING  ICING 
CONDITIONS.  SET  IGNITION  TO  CONT. 
Maintain  ignition  in  CONT  until  touchdown, 
even  if  icing  conditions  cease  to  exist." 

•  The  obligation  to  comply  with  the 
current  version  of  the  Master  Minimum 
Equipment  List  (MMEL),  Revision  11,  or  later 
approved  revisions  is  not  affected  by  this 
limitation. 

(3)  For  all  airplanes:  Insert  the  following  in 
the  Limitations  Section  of  the  AFM.  under 
Icing  Conditions: 

"For  engine  anti-ice  system  activation, 
icing  conditions  exist  when  visible  moisture 
in  any  form  is  present  (such  as  clouds,  fog 
with  visibility  of  one  mile  or  less.  rain,  snow, 
sleet,  ice  crystals)  or  standing  water,  slush,  or 
snow  (hard  packed  snow  excluded)  is  present 
on  the  ramps,  taxiways,  or  runways  and  the 
OAT  or  SAT  is  +10  degrees  C  and  below 
during  ground  and  flight  operation. 

For  all  airplane  operations  other  than 
engine  anti-ice,  icing  conditions  exist  when 
visible  moisture  in  any  form  is  present  (such 
as  clouds,  fog  with  visibility  of  one  mile  or 
less,  rain,  snow,  sleet,  ice  crystals)  or 
standing  water,  slush,  or  snow  (hard  packed 
snow  excluded)  is  present  on  the  ramps, 
taxiways  or  runways  and  the  OAT  or  SAT  is 
+5  degrees  C  and  below  during  ground  and 
flight  operation.  " 

(4)  For  all  airplanes:  Insert  the  following  in 
the  Normal  Procedures  Section  of  the  AFM, 
under  Operation  in  Icing  Conditions: 

"CAUTION 

Engine  power  interruptions  may  occur  at 
ISA  to  ISA  +20  degrees  Celsius  temperature 
and  in  light  (or  undetected)  icing  conditions, 
or  shortly  after  exiting  these  conditions. 
Engine  function  will  normally  be  recovered 
by  the  auto-ignition  system  before  any 
serious  loss  of  power.  To  aid  in  avoidance  of 
these  occurrences: 

•  Engine  anti-ice  systems  must  be 
activated  prior  to  entering  icing  conditions, 
and  maintained  ON  for  at  least  5  minutes 
after  exiting  icing  conditions." 

(b)  For  Model  SAAB  340B  series  airplanes: 
If  an  auto-ignition  system  is  found  to  be 
inoperative,  prior  to  further  flight,  perform  an 


Np  overspieed  test  to  ensure  that  the  Np 
overspeed  system  is  operative,  in  accordance 
with  the  procedures  specified  in  General 
Electric  Maintenance  Manual  SEI-576.  If  the 
Np  overspeed  system  is  found  to  be 
inoperative,  prior  to  further  flight,  repair  in 
accordance  with  the  procedures  specified  in 
General  Electric  Maintenance  Manual  SEI- 
576. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e  ]  This  amendment  becomes  effective  on 
May  10,  1996. 

Issued  in  Renton.  Washington,  on  April  19. 
1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  96-10210  Filed  4-24-96;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1500  and  1507 

Large  Multiple-tube  FireworKs  Devices; 
Correction 

agency:  Consumer  Product  Safety 
Commission  (CPSC). 
ACTION:  Final  rule;  correction. 

SUMMARY:  CPSC  is  correcting  errors  in 
its  amendment  to  the  fireworks 
regulations  under  the  Federal 
Hazardous  Substances  Act  that 
appeared  in  the  Federal  Register  on 
March  26.  1996  (61  FR  13084).  Those 
amendments  will  require  that  large 
multiple-tube  fireworks  devices  that 
have  any  tube  with  an  inner  diameter  of 
1.5  inches  (3.8  cm)  or  greater  not  tip 
over  when  inclined  at  an  angle  of  60 
degrees  from  the  horizontal. 
EFFECTIVE  DATE:  March  26, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  B.  Hall,  Office  of  CompUance, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207-0001;  telephone 
(301)  504-0400,  ext.  1371. 


SUPPLEMENTARY  INFORMATION:  On  March 
26, 1996,  the  CPSC  published  an 
amendment  to  the  fireworks  regulations 
under  the  Federal  Hazardous 
Substances  Act  (61  FR  13084).  Those 
amendments  will  require  that  large 
multiple-tube  fireworks  devices  that 
have  any  tube  with  an  iimer  diameter  of 
1.5  inches  (3.8  cm)  or  greater  not  tip 
over  when  inclined  at  an  angle  of  60 
degrees  from  the  horizontal.  This 
requirement  is  intended  to  reduce  the 
risk  of  injury  posed  when  these 
fireworks  devices  tip  over  during  firing. 
If  they  tip  over,  subsequent  tubes  may 
discharge  in  the  direction  of  spectators 
or  others  in  the  vicinity.  The 
amendment  will  become  effective 
March  26,  1997. 

The  errors  occur  in  new  paragraph  16 
CFR  1500.17(a)(12(i).  at  page  13095  of 
the  Federal  Register  document  of  March 
26,  1996.  One  of  the  errors  correctly 
stated  that  the  requirement  would  apply 
to  the  subject  devices  that  first  enter 
commerce  or  are  imported  on  or  after 
the  date  that  is  1  year  after  publication. 
However,  that  paragraph  should  instead 
have  stated  the  actual  date  (March  26, 
1997). 

The  second  error  is  that  the  reference 
to  the  minimum  tip  angle  as  "greater 
than  60  degrees"  should  have  read  "less 
than  60  degrees". 

Accordingly,  the  following  correction 
is  made  in  the  listing  of  banned 
hazardous  substances  at  16  CFR 
1500.17(a)(12)(i)  published  in  the 
Federal  Register  on  March  26.  1996  (61 
FR  13084): 

1.  Section  1500.17(a)(12)(i)  on  page 
13095,  column  3,  is  correctly  revised  to 
read  as  follows:  .      * 

§1500.17    Banned  hazardous  substances 

(a)*  *   * 

(12)(i)  Large  multiple-tube  devices. 
Multiple-tube  mine  and  shell  fireworks 
devices  that  first  enter  commerce  or  are 
imported  on  or  after  March  26.  1997. 
that  have  any  tube  measuring  1.5  inches 
(3.8  cm)  or  more  in  inner  diameter,  and 
that  have  a  minimum  tip  angle  less  than 
60  degrees  when  tested  in  accordance 
with  the  procedure  of  §  1507.12  of  this 
part. 
*        •        •        •        • 

Dated:  April  17.  1996. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

IFR  Doc.  96-9995  Filed  4-24-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  710, 712, 720,  and  740 
[FHWA  Doctot  No.  95-16] 
RIN  212S-AC17 

RlghtK>f-Way  Program  Administration; 
Removal  of  Ot)solete  and  Redundant 
Regulations 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  document  removes 
regulations  concerning  right-of-way 
program  administration  which  are 
obsolete  and/or  redundant.  This  action 
is  in  response  to  the  President's 
Regulatory  Reinvention  Initiative.  The 
removed  regulatory  provisions  are 
duplicated  or  addressed  elsewhere  in 
FHW A/DOT  regulations  or  are 
unnecessary  for  current  programs. 
DATES:  This  interim  rule  is  effective  May 
28,  1996.  Comments  are  due  on  or 
before  June  24.  1996. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  95-18. 
Federal  Highway  Administration.  Room 
4232,  HCC-10,  Office  of  the  Chief 
Counsel.  400  Seventh  Street,  SW., 
Washington.  DC.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  e.t.. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  A.  Johnson.  Office  of  Real 
Estate  Services.  (202)  366-2020.  or  Mr. 
Reid  Alsop.  Attorney,  Office  of  Chief 
Counsel.  HCC-31.  (202)  366-1371. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
November  6, 1995,  the  FHWA  pubUshed 
in  the  Federal  Register  (60  FR  56004)  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  requesting  comment  on  the 
content  of  23  CFR  parts  710  through 
740.  Twenty  comments  were  received 
from  individuals  (2),  private  groups  or 
organizations  (2),  and  State 
transportation  agencies  (16). 

Based  on  the  responses  to  the  ANPRM 
and  other  factors,  the  FHWA  concludes 
that  a  comprehensive  revision  of  the 
Right-of-Way  related  regulations  is 
required.  While  such  a  revision  is 
appropriate,  several  other  regulatory 


revisions  are  currently  underway  that 
will,  either  directly  or  indirectly,  affect 
right-of-way  considerations.  The  FHWA 
will  coordinate  development  of  a  notice 
of  proposed  rulemaking  (NPRM) 
governing  right-of-way/real  estate 
programs  with  other  related  regulations 
now  under  review  governing  new 
administrative  procedures  and 
environmental  issues  to  ensiu^  that 
maximum  consistency  with  current 
practice  is  achieved. 

In  the  interim,  the  FHWA  has 
identified  numerous  provisions  that  are 
no  longer  needed  and  should  be 
removed  from  the  regulations.  Four 
whole  parts  or  subparts  identified 
during  the  review  of  the  regulations  as 
no  longer  needed  are  removed  by  this 
rule.  These  four  include: 

(1)  23  CFR  part  710,  subpart  D— Civil 
Rights.  This  subpart  of  the  regulations 
contains  provisions  relating  civil  rights 
under  Title  VI  of  the  Qvil  Rights  Act  of 
1964  to  the  right-of-way  acquisition 
function.  This  subpart  was  pubUshed  in 
1974  and  was  based  on  provisions 
contained  in  49  CFR  part  21  issued  in 
1970.  Since  the  original  issuance, 
subchapter  C — Civil  Rights  was  added 
to  23  CFR.  Subchapter  C  provides 
guidance  and  policy  for  implementing 
Title  VI  program  requirements 
throughout  FHWA  and  addresses  State 
highway  agency  responsibilities  in  this 
regard.  The  provisions  in  49  CFR  part  21 
and  23  CFR  subchapter  C  contain  the 
more  current  provisions  relating  to  Civil 
Rights  matters  and  are  the  sections  of 
the  regulations  used  to  assess 
compliance.  The  older  provisions  in  23 
CFR  part  710,  subpart  D,  while  still 
relevant  as  guidance,  are  no  longer 
needed,  having  been  replaced  by  the 
more  comprehensive  provisions  in  23 
CFR  subchapter  C. 

(2)  23  CFR  part  712.  subpart  H— Land 
Service  Facihties.  This  subpart  contains 
policy  guidance  on  Federal 
participation  associated  with  land 
service  facilities  designed  for  access  to 
properties  affected  by  a  highway 
improvement.  The  full  control  of  access 
features  associated  with  the  Interstate 
system,  along  with  the  cost-to-complete 
funding  basis  for  that  system, 
necessitated  regulations  to  assure  that 
land  service  facilities  (construction 
items)  incorporated  in  project  design 
were  either  clearly  beneficial  to  the 
public  or  economically  justified  if 
beneficial  solely  to  an  individual 
property  owner.  The  poUcy  had  existed 
as  guicelines  prior  to  adoption  as  a 
regulation  in  1977.  and  has  since  been 
adopted  within  most  State  highway 
agencies —  design  development 
processes.  The  FHWA  recognizes  that 
most  States  now  have  poUcies  meeting 


the  basic  intent  of  this  subpart.  Current 
funding  programs  are  no  longer  based 
on  cost -to-complete  but  are  limited  to 
fixed  allocations.  Our  program  emphasis 
is  not  directed  at  new  limited  access 
facilities.  Therefore,  no  current  interest 
is  served  by  retaining  this  subpart. 

(3)  23  CFR  part  720— Appraisal.  The 
content  in  this  part  covers  employment 
and  contracting  provisions  for  acquiring 
agencies  using  fee  appraiser  and 
speciaUst  services.  The  current  content 
in  this  part  is  the  residual  portion  of 
regulations  originally  issued  in  1973 
that  covered  appraisal  documentation 
and  contracting  standards.  The 
appraisal  documentation  standards  were 
incorporated  into  49  CFR  part  24  in 
1989  as  part  of  the  effort  to  develop  a 
single  government-wide  rule 
implementing  the  Uniform  Act  (Pub.  L. 
91-646).  The  employment  and 
contracting  provisions  contained  in  this 
part,  while  still  considered  good 
practice,  are  no  longer  needed  to 
address  our  currant  programs.  States 
have  developed  their  own  set  of 
procedures  on  how  to  handle 
contracting  for  services  under 
government-wide  rules  issued  by  OMB 
as  implemented  within  DOT  by  49  CFR 
part  18. 

(4)  23  CFR  part  740 — Relocation 
Assistance.  This  part  of  the  regulations 
is  a  residual  of  a  larger  set  originally 
issued  in  1976  governing  the 
implementation  of  the  relocation 
program  under  the  Uniform  Act.  The 
main  portion  of  the  regulations  related 
to  this  topic  was  incorporated  in  49  CFR 
part  24  in  1989.  What  was  retained  at 
that  time  was  participation,  organization 
and  contracting  requirements.  The 
contracting  provisions  found  in  this  part 
are  no  longer  appropriate  as  they  either 
duplicate  similar  provisions  found 
elsewhere  in  23  CFR  or  can  be 
addressed  through  implementation  of 
the  government-wide  rules  on 
contracting  for  services  covered  by  49 
CFR  part  18.  The  participation  and 
organizational  sections  in  this  part  are 
also  either  covered  elsewhere  in  23  CFR 
or  no  longer  relate  to  current  programs. 

The  removal  of  the  above  parts  and 
subparts  is  not  considered  a  major  or 
significant  change  in  the  basic  programs 
of  FHWA  and  should  not  be  considered 
as  a  relaxation  of  preexisting  standards, 
or  an  expansion  of  Federal  participation 
limits  that  pertained  to  the  subjects 
contained  therein.  The  removal  is  solely 
to  reduce  redundancy  and  eliminate 
prescriptive  portions  of  existing 
regulations  that  have  been  adopted  as 
standardized  procedures  over  time  by 
State  highway  agencies. 


Rulemaking  Analyses  and  Notices 

The  FHWA  is  waiving  prior  notice 
and  opportunity  for  public  comment  on 
this  rule  because  it  is  considered 
unnecessary  within  the  meaning  of 
section  4(b)(3)(B)  of  the  Administrative 
Procedures  Act,  5  USC  553(b)(3)(B). 
Removal  of  the  identified  sections  is 
unlikely  to  engender  public  comment. 
The  FHWA  believes  that  the 
promulgation  of  this  interim  rule  will 
eliminate  obsolete  provisions  in  the  CFR 
enhancing  the  ease  with  which  these 
regulations  can  be  understood  by  the 
pubUc.  Nevertheless,  the  FHWA  is 
opening  a  public  docket  for  this  rule 
and  providing  60  days  for  receipt  of 
public  comment.  The  FHWA  will 
consider  all  comments  received  during 
this  60  day  period  in  determining 
whether  any  revision  is  necessary  to  the 
rule  published  today. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  Interim  Final 
Rule  reduces  obsolete  regulatory 
language  it  wall  not  have  an  adverse 
annual  effect  on  the  economy,  interfere 
with  the  work  of  another  agency, 
materially  alter  the  budget  impact  of 
grantees,  or  raise  novel  legal  or  poUcy 
issues  inconsistent  with  the  principles 
set  forth  in  this  Executive  Order.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  vdll  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

This  rule  eliminates  obsolete 
regulatory  language  used  in  the 
administration  of  right-of-way  programs, 
and  in  so  doing  does  not  add  to  the 
burdens  imposed  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Number  20.205  Highway 
Planning  and  Construction.  The 


regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Parts  710, 
712,  720,  and  740 

Grant  programs — transportation. 
Highways  and  roads.  Real  property 
acquisition.  Relocation  assistance. 
Rights-of-way. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  23 
U.S.C.  315  and  49  CFR  1.48,  title  23, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

Issued  on:  April  18.  1996. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  chapter  I  of  title  23. 
Code  of  Federal  Regulations,  as  follows: 

PART  710-RIGHT-OF.WAY— 
GENERAL 

1.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a)  and  315:  42 
U.S.C.  2000d  et  seq..  4633.  4651-4655;  49 
CFR  1.48  (b)  and  (cc)  and  parts  21  and  24; 
23  CFR  1.32. 

§§710.401  through  710.405  (Subpart  D>— 
Civil  Rights    [Removed] 

2.  In  part  710,  subpart  D,  consisting  of 
§§  710.401  through  710.405,  is  removed. 


PART  712— THE  ACQUISITION 
FUNCTION 

3.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  107. 108.  111. 
114.  204.  210.  308.  315.  317.  and  323;  42 
use.  2000d-l.  4633.  4651-4655;  49  CFR 
1.48  (b)  and  (cc)  and  part  24;  23  CFR  1.32. 

§§712^1, 712J03,  end  712.805  (SubfMrt 
H>— Land  Service  FacNWes    [Removed] 

4.  In  part  712.  subptart  H.  consisting 
of  §§  712.801.  712.803,  and  712.805  is 
removed. 

PART  720— APPRAISAL  [REMOVED] 

5.  Part  720  of  chapter  I  is  removed. 

PART  740— RELOCATION 
ASSISTANCE  [REMOVED] 

6.  Part  740  of  chapter  I  is  removed. 
[FR  Doc.  96-10207  Filed  4-24-96;  8:45  am) 
BtUMQCOOE  4t10-a-P 


National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1309 

[NHTSA  Docket  No.  82-18;  Notice  14] 

RIN  2127-AQ22 

Incentive  Grant  Criteria  for  Alcohol 
Traffic  Safety  Programs 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

summary:  This  final  rule  removes  Part 
1309  from  title  23  of  the  Code  of  Federal 
Regulations  (CFR).  Part  1309  established 
criteria  for  awarding  incentive  grants  to 
States  that  implemented  effective 
programs  to  reduce  drunk  driving  and 
driving  under  the  influence  of  a 
controlled  substance,  in  accordance 
with  section  408  of  title  23.  United 
States  Code.  The  regulation  is  being 
removed  because  it  is  unnecessary'  and 
obsolete.  Funds  for  the  section  408 
program  have  not  been  authorized  since 
FY  1994. 

EFFECTIVE  DATE:  May  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marlene  Markison,  Office  of  State  and 
Community  Services,  National  Highway 
Traffic  Safety  Administration.  400  7th 
Street.  SW..  Washington.  DC  20590. 
telephone  (202)  366-2121;  or  Ms  Heidi 
L.  Coleman.  Office  of  Chief  Counsel. 
Room  5219.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
telephone  (202)  366-1834. 
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SUPPLEMENTARY  INFORKIATION:  On  March 
4,  1995,  President  Clinton  directed  all 
Federal  Departments  and  agencies  to 
take  four  steps  to  overhaul  the  nation's 
regulatory  system.  The  first  step  was  to 
conduct  a  page-by-page  review  of  all 
agency  regulations  now  in  force  and 
eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of  reform. 
The  review  was  to  include  careful 
consideration  of  a  number  of  issues, 
including  whether  the  regulation  is 
obsolete,  whether  its  intended  goal  can 
be  achieved  in  more  efficient  less 
intrusive  ways,  or  whether  States  or 
local  governments  can  do  the  job 
(making  Federal  regulation 
unnecessar\'). 

NHTSA  conducted  a  thorough,  page- 
by-page  review  of  all  agency  regulations, 
including  those  that  pertain  to  State  and 
community  highway  safety  programs. 

As  a  result  of  these  efforts.  NHTSA 
has  determined  that  Part  1309  should  be 
removed  from  title  23  of  the  Code  of 
Federal  Regulations  (CFR).  because  it  is 
unnecessary  and  obsolete. 

Peirt  1309  established  criteria  for 
awarding  incentive  grants  to  States  that 
implemented  effective  programs  to 
reduce  drunk  driving  and  driving  under 
the  influence  of  a  controlled  substance, 
in  accordance  with  23  L'.S.C  408.  Part 
1309  was  first  published  in  the  Federal 
Register,  as  23  CFR  Part  1209,  on 
February  7,  1983  (48  FR  5.545).  It  was 
amended  and  redesignated  as  23  CFR 
Part  1309  on  June  19.  1986  (51  FR 
22276).  It  was  further  amended  on  July 
22,  1987  (52  FR  27614),  May  18,  1988 
(5 J  FR  17692)  and  August  25,  1988  (53 
FR  32375). 

Funds  for  the  section  408  program 
have  not  been  authorized  since  FY  1994. 
Because  the  regulation  implements  a 
program  which  is  no  longer  active,  and 
currently  appears  in  the  CFR  among 
regulations  that  implement  programs 
that  continue  to  be  active,  its  removal 
will  avoid  confusion  for  potential  grant 
applicants.  States  that  have  remaining 
section  408  balances  must  expend  their 
funds  in  accordance  with  23  U.S.C.  408, 
0MB  Circular  A-87,  other  applicable 
grant  funding  policies  (for  current 
policies.  States  should  consult  the 
NHTSA/FHWA  Highway  Safety  Grant 
Management  Manual)  and  the 
agreements  the  States  entered  with 
NHTSA  when  they  received  their  funds. 

Rulemaking  Analyses  and  Notices 

(al  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 


regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

(b)  Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  agency  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  agency 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  the  preparation  of  a 
Regulatory  Flexibility  Analysis  is 
unnecessaiy. 

Ic)  Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Id)  Paperv^ork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

(el  National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quahty  of  the  environment. 

(f)  Executive  Order  12778  (Civil  Justice 
Reform) 

This  amendment  to  the  regulation 
does  not  have  any  preemptive  or 
retroactive  effect.  It  imposes  no 
requirements  on  the  States,  but  rather 
simply  removes  from  the  regulation 
outdated  and  obsolete  provisions  that 
ao  longer  apply.  The  enabling 
legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Notice  and  Comment 

Because  the  amendments  relate  to  a 
grant  program  and  are  therefore  not 
covered  by  the  Administrative 
Procedure  Act,  and  since  they  merely 


contain  technical  changes  that  remove 
outdated  and  obsolete  provisions  &om 
the  regulation  and  do  not  impose  any 
additional  requirements,  the 
amendments  are  being  made  without 
prior  notice  and  opportunity  to 
comment. 

List  of  Subjects  in  23  CFR  Part  1309 

Alcohol  abuse,  Drug  abuse.  Grant 
programs — transportation.  Highway 
safety. 

Under  the  authority  of  49  CFR  Part 
1.50,  Title  23  of  the  Code  of  Federal 
Regulations  is  amended  by  removing 
Part  1309. 

Issued  on:  April  19,  1996. 
Ricardo  Martinez, 

Administrator,  National  Highway  Traffic 

Safety  Administration. 

[FR  Doc.  96-10121  Filed  4-24-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Parts  100. 103,  and  109 
[Docket  No.  FR-4029-C-02] 
RIN  2529-AA78 

Regulatory  Reinvention;  Streamlining 
of  HUD'S  Regulations  Implementing 
the  Fair  Housing  Act;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Final  rule,  correction. 

SUMMARY:  On  April  1,  1996  (61  FR 
14378).  HUD  published  a  final  rule 
streamlining  its  regulations 
implementing  the  Fair  Housing  Act.  The 
April  1, 1996  final  rule  implemented  the 
Housing  for  Older  Persons  Act  of  1995 
by  substantively  revising  HUD's 
regulations  governing  housing  for 
persons  55  years  of  age  or  older. 
However,  the  final  rule  failed  to 
incorporate  certain  changes  which  HUD 
had  determined  were  necessary.  The 
purpose  of  this  document  is  to  correct 
the  April  1,  1996  final  rule  by  making 
the  required  amendments  to  HUD's 
regulations  governing  bousing  for  older 
persons.  For  the  convenience  of  readers. 
HUD  is  re-publishing  the  entire 
regulatory  text  of  the  April  1. 1996  final 
rule,  but  incorporating  the  correction 
made  by  this  document. 
EFFECTIVE  DATE:  May  1.  1996. 
FOR-FURTHER  INFORMATION  CONTACT: 
Susan  Forward,  Deputy  Assistant 


Secretary  for  Enforcement  and 
Investigations,  Room  5106.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410,  telephone  number  (202)  708- 
4211.  For  hearing-  and  speech-impaired 
persons,  this  number  may  be  accessed 
via  TTY  ti^  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (With  the  exception  of  the 
"800"  nim:iber,  these  numbers  are  not 
toll  free.) 

SUPPLEMENTARY  INFORMATION:  On  April 
1. 1996  (61  FR  14378),  HUD  pubhshed 
a  final  rule  which,  among  other 
streamlining  amendments,  implemented 
the  Housing  for  Older  Persons  Act  of 
1995  (Pub.L.  104-76,  approved 
December  28, 1996).  Specifically,  the 
April  1, 1996  rule  merged  24  CFR 
100.304  and  100.315,  and  revised 
§  100.304  to  track  the  statutory 
language.  In  addition,  the  provisions 
describing  the  "significant  facilities  and 
services"  requirement  for  "55  or  over" 
housing  in  §§  100.305, 100.306,  100.307. 
100.310,  and  100,316,  were  deleted  to 
conform  to  the  new  requirements  for 
"55  or  over"  housing  established  by  the 
Housing  for  Older  Persons  Act. 

However,  the  April  1,  1996  final  rule 
failed  to  incorporate  certain  changes 
that  HUD  had  determined  were 
necessary.  Revised  §  100.304  retained 
most  of  the  substance  of  former  24  CFR 
100.315(b)(4).  This  provision  concerned 
the  ability  of  housing  providers  to  meet 
the  80  percent  occupancy  xequirement 
for  "55  or  over"  housing  by  reserving 
unoccupied  units  for  occupancy  by 
persons  55  years  of  age  or  older.  HUD 
had  decided  that  removal  of  former  24 
CFR  100.315(b)(4)  was  necessary  for 
complete  and  effective  implementation 
of  the  Housing  for  Older  Persons  Act. 
This  document  makes  the  necessary 
correction.  For  the  convenience  of 
readers,  HUD  is  re-publishing  the  entire 
regulatory  text  of  the  April  1, 1996  final 
rule,  but  incorporating  the  correction 
made  by  this  document. 

Accordingly.  FR  Doc.  FR-4029-F-01. 
Regulatory  Reinvention;  Streamlining  of 
HUD's  Regulations  Implementing  the 
Fair  Housing  Act.  pubhshed  in  the 
Federal  Register  on  April  1. 1996  (61  FR 
14378)  is  corrected  by  re-publishing  the 
regulatory  text  to  read  as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  360O-3619. 

2.  Section  100.304  is  revised  to  read 
as  follows: 


§  1 00.304    55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  shall  not  apply  to  housing 
intended  and  operated  for  occupancy  by 
at  least  one  person  55  years  of  age  or 
older  per  unit  pursuant  to  this  section. 

(b)  In  order  to  qualify  as  housing  for 
older  persons  under  this  section,  at  least 
80  percent  of  the  units  in  the  housing 
faciUty  must  be  occupied  by  at  least  one 
person  55  years  of  age  or  older,  except 
that  a  newly  constructed  housing 
facility  for  first  occupancy  after  March 
12,  1989.  need  not  comply  with  this 
section  until  25  percent  of  the  imits  in 
the  faciUty  are  occupied. 

(c)  Housing  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  September  13.  1988,  under  80 
percent  of  the  occupied  units  in  the 
housing  faciUty  are  occupied  by  at  least 
one  person  55  years  of  age  or  older  per 
unit,  provided  that  at  least  80  percent  of 
the  units  that  are  occupied  after 
September  13. 1988,  are  occupied  by  at 
least  one  person  55  years  of  age  or  older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80  percent  of  the 
occupied  units  are  occupied  by  at  least 
one  person  55  years  of  age  or  older. 

(3)  There  are  units  occupied  by 
employees  of  the  housing  provider  (and 
family  members  residing  in  the  same 
unit)  who  are  under  55  years  of  age, 
provided  the  employees  perform 
substantial  duties  directly  related  to  the 
management  or  maintenance  of  the 
housing. 

§§100.305. 100.306, 100.307, 100.310. 
100.315,  and  100.316    [Removed] 

3.  Sections  100.305,  100.306,  100.307. 
100.310, 100.315,  and  100.316  are 
removed. 

PART  103— FAIR  HOUSING 
COMPLAINT  PROCESSING 

4.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  3600-3619. 

5.  Section  103.30  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 03.30    Form  and  content  of  complaint 

*  •        *        »        • 

(b)  The  Assistant  Secretary  may 
require  complaints  to  be  made  on 
prescribed  forms. 

•  •        *        •        * 

§103.105    [Amended] 

6.  Section  103.105  is  amended  by 
removing  paragraph  (a)  and  removing 
the  peiragraph  designation  "(b)"  from 
paragraph  (b). 

7.  Section  103.110  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§103.110    RMcttvatkMi  of 
complalflts. 


(c)  The  substantially  equivalent  State 
or  local  agency  has  failed  to  commence 
proceedings  with  respect  to  the 
complaint  within  30  days  of  the  date 
that  it  received  the  notification  and 
referral  of  the  complaint;  or  the  agency 
commenced  proceedings  within  this  30- 
day  period,  but  the  Assistant  Secretary 
determines  that  the  agency  has  failed  to 
carry  the  proceedings  forward  with 
reasonable  promptness. 

8.  Section  103.225  is  revised  to  read 
as  follows: 

§103.225    ComptaUon  of  mvMtigMion. 

The  investigation  will  remain  open 
until  a  determination  is  made  under 
§  103.400,  or  a  condUation  agreement  is 
executed  and  approved  under  §  103.310. 
Unless  it  is  impracticable  to  do  so,  the 
Assistant  Secretary  will  complete  the 
investigation  of  the  alleged 
discriminatory  housing  practice  within 
100  days  of  the  filing  of  the  complaint 
(or  where  the  Assistant  Secretary 
reactivates  the  complaint,  within  100 
days  after  service  of  the  notice  of 
reactivation  imder  §  103.115).  If  the 
Assistant  Secretary  is  unable  to 
complete  the  investigation  within  the 
100-day  period.  HUD  will  notify  the 
aggrieved  person  and  the  respondent,  by 
mail,  of  the  reasons  for  the  delay. 

PART  109— {REMOVED] 

9.  Part  109  is  removed. 

Dated:  April  17.  1996. 
Elizabeth  K.  Julian, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity 

(FR  Doc.  9&-10288  Filed  4-24-96:  8:45  ami 
BILUNO  CODE  ttlO-lt-P 


24  CFR  Part  3280 
[Docket  No.  FR-402&-C-0?] 
RIN  2502-AQ70 

Office  of  ttte  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner  Federal  Manufactured 
Housing  Program;  Streamlining  Final 
Rule;  Correction 

AGENCY:  Of^e  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  On  March  15,  1996  (61  FR 
10858),  the  Department  pubhshed  a 
final  rule  streamlining  its  regulations 
under  the  National  Manufactured 
Housing  Construction  and  Safety 
Standards  Act  of  1974.  In  part,  this  final 
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rule  removed  part  3283  from  the  Code 
of  Federal  Regulations  and  made  related 
conforming  changes  in  other  provisions 
in  the  manufactured  housing 
regulations.  However,  one  conforming 
change  was  inadvertently  omitted  from 
the  rule.  Therefore,  this  correction 
revises  §  3280.3  in  the  manufactured 
housing  regulations  to  delete  a  reference 
to  part  3283,  which  was  removed  by  the 
March  15  rule. 

EFFECTIVE  DATE:  April  25.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  WilUamson,  Director,  Office  of 
Consumer  and  Regulatory  Affairs. 
Department  of  Housing  and  Urban 
Development,  Room  5241,  Washington, 
DC;  telephone  number:  (202)  755-4560 
(this  is  not  a  toll-free  number).  For 
hearing-  and  speech-impaired  persons, 
this  number  may  be  accessed  via  TTY 
(text  telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 
Accordingly.  FR  Doc.  96-6163,  Federal 
Manufactured  Housing  Program; 
StreamUning  Final  Rule  (FR-4025-F- 
01).  pubHshed  on  March  15. 1996.  is 
corrected  by  adding  the  following 
amendment  in  title  24  of  the  Code  of 
Federal  Regulations: 

PART  3280— MANUFACTURED  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS 

1.  The  authority  citations  for  part 
3280  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  5403.  and 
5424 

2.  Section  3280.3  is  revised  to  read  as 
follows: 

§  3280.3    Manufactured  home  procadural 
and  enforcement  regulations  and  consumer 
manual  requirements. 

A  manufacturer  must  comply  with  the 
requirements  of  this  part  3280.  part 
3282  of  this  chapter,  and  42  U.S.C. 
5416. 

Dated:  April  19,  1996. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
|FR  Doc.  96-10285  Filed  4-24-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
PIN  1506-AA13 

Requirement  to  Report  Suspicious 
Transactions;  Correction 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Treasury. 


ACTION:  Correction  to  final  regidations. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  requiring 
banks  to  file  reports  of  suspicious 
transactions  under  the  Bank  Secrecy 
Act,  which  was  published  Monday, 
February  5, 1996  (61  FR  4326). 
EFFECTIVE  DATE:  April  25, 1996, 
FOR  FURTHER  INFORMATKM  CONTACT: 
Charles  Klingman,  Office  of  Financial 
Listitutions  PoUcy,  FinCEN  (703)  905- 
3920;  or  Joseph  M.  Myers,  Attorney- 
Advisor,  Office  of  Legal  Counsel, 
FinCEN.  at  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  require 
banks  and  other  depository  institutions 
to  report  to  the  Department  of  the 
Treasury  under  the  Bank  Secrecy  Act 
any  suspicious  transactions  relevant  to 
possible  violations  of  federal  law  or 
regulation. 

Need  for  Correction 

As  pubUshed,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
February  5,  1996  of  the  final  regulations, 
which  were  the  subject  of  FR  Doc.  96- 
2272.  is  corrected  as  follows: 

§103.21    [Corrected] 

3,  On  page  4332.  in  the  second 
column,  in  §  103.21,  paragraph  (f),  line 
7,  the  word  "shall"  is  corrected  to  read 
"may". 

Dated:  April  22. 1996. 

Anna  Fodaa, 

Alternate  Federal  Register  Liaison  Officer. 
Financial  Crimes  Enforcement  Network. 

[FR  Doc.  96-10280  Filed  4-24-96;  8:45  am] 

BILUNQ  COOC  4«W-03-P 


31  CFR  Part  103 
RIN  1506-nAA17 

Amendment  to  the  Bank  Secrecy  Act 
Regulations  Relating  to  Orders  for 
Transmittals  of  Funds  by  Financial 
Institutions;  Correction 

AGENCY:  Financial  Crimes  Enforcement 

Network.  Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  amending 
the  Bank  Secrecy  Act  regulations 
relating  to  orders  for  transmittals  of 


funds  by  financial  institutions,  which 
was  published  Monday,  April  1, 1996 
(61  FR  14386). 

EFFECTIVE  DATE:  May  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  D.  Klingman,  Office  of  Financial 
Listitutions  Policy,  at  (703)  905r3920,  or 
Joseph  M.  Myers,  Office  of  Legal 
Counsel.  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  amend  the 
Bank  Secrecy  Act  regulations  relating  to 
orders  for  transmittals  of  funds  by 
financial  institutions. 

Need  for  Correction 

As  pubhshed,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publicadon  on  April 
1, 1996  of  the  final  regulations,  which 
were  the  subject  of  FR  Doc.  96-7682.  is 
corrected  as  follows: 

S  103.33    [Corrected] 

1.  On  page  14388,  in  the  third 
column,  in  §  103.33.  paragraph  (g)(3) 
introductory  text,  line  7,  the  language 
"transfer  system  by  a  financial 
institution"  is  corrected  to  read 
"transfer  system  or  otherwise  by  a 
financial  institation". 

2.  On  page  14388,  in  the  third 
column,  in  §  103.33,  paragraph  (g)(3) 
introductory  text,  line  9,  the  language 
"the  Federal  Reserve  Bank  completes 
its"  is  corrected  to  read  "the  Federal 
Reserve  Bank  or  otherwise,  completes 
its". 

Dated:  April  22, 1996. 
Anna  Fotias, 

Alternate  Federal  Register  Liaison  Officer, 
Financial  Crimes  Enforcement  Network. 

(FR  Doc.  96-10279  Filed  4-24-96;  8:45  am] 
BILUNQ  COOC  4K0-03-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1 
[COD  9»-oiq 
RIN2115-AF30 

Removal  of  Appendix  to  33  CFR 
Sut>part  1.07.  List  of  Penalty 
Provisions  Coast  Guard  Is  Authorized 
To  Enforce 

AGENCY:  Coast  Guard,  DOT. 
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ACTION:  Final  rule. 


summary:  As  part  of  the  President's 
Regulatory  Reinvention  Initiative,  the 
Coast  Guard  is  removing  obsolete 
regulations.  The  Appendix  to  33  CFR 
Subpart  1.07  is  outdated.  To  avoid 
misleading  the  public  with  outdated 
materials,  the  Coast  Guard  is  removing 
the  Appendix. 
EFFECTIVE  DATE:  April  25, 1996. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington  DC.  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 

LT  Michele  Bouziane,  Staff  Attorney, 
Maritime  and  International  Law 
EKvision,  Office  of  Chief  Counsel,  U.S. 
Coast  Guard  Headquarters.  (202)  267- 
0014. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  Appendix  to  33  CFR  Subpart  1.07 
lists  penalty  provisions  of  statutes  the 
Coast  Guard  is  authorized  to  enforce. 
This  includes  penalty  provisions  of  laws 
that  the  Coast  Guard  enforces  and 
administers  under  this  part.  It  also 
includes  penalty  provisions  of  laws  that 
another  agency  administers,  but  the 
Coast  Guard  enforces  when  violations 
occur  on  the  high  seas  and  waters  over 
which  the  United  States  has 
jurisdiction.  The  Appendix  also  lists  the 
penalty  procedure  (civil  or  criminal) 
used  by  the  Coast  Guard  to  address 
violations  of  each  statute. 

The  Appendix  was  last  updated  in 
1982.  The  App>endix,  in  its  outdated 
condition,  is  of  little  use  and  could  be 
misleading.  The  Coast  Guard  does  not 
plan  to  update  the  index  because  the 
information  it  contains  is  available 
elsewhere  in  statutes  and  regulations. 
To  avoid  misleading  the  pubUc  with 
outdated  materials,  the  Coast  Guard  is 
removing  the  Appendix. 

Regulatory  Information 

This  rule  is  being  published  as  a  final 
rule  without  a  prior  notice  of  proposed 
rulemaking.  This  rulemaking  merely 
removes  the  Appendix  to  33  CFR 
Subpart  1.07  and  wrill  not  impose  any 
substantive  requirements  on  the  public. 
Therefore,  the  Coast  Guard  for  good 
cause  finds,  under  5  U.S.C.  553  (b)(3)(B) 
and  (d)(3],  that  notice  and  pubUc 
comment  procedure  are  uimecessary, 


and  that  this  rule  may  be  made  efi^ective 
upon  pubUcation. 

Regulatory  Evaluadon 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  poHcies 
and  procedures  of  EXDT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  The 
Coast  Guard  has  evaluated  this  rule 
under  the  Regulatory  FlexibiUty  Act. 
This  rule  involves  removing  the 
Appendix  to  33  CFR  Subpart  1.07  and 
will  not  have  a  substantive  impact  on 
the  public.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federaUsm  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Envinrnment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M 16475.  IB 
(as  revised  by  59  FR  38654,  July  29, 
1994),  this  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 


Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Freedom  of 
information.  Penalties. 

Subpart  1.07    Appendix  [Removed] 

Under  the  authority  of  14  U.S.C.  633, 
the  Appendix  to  33  CFR  Subpart  1.07  is 
removed. 

Dated:  April  19. 1996. 
Paul  M.  Blajnwjr, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief 
Counsel. 

jFR  Doc.  96-10255  Filed  4-24-96.  8:45  am] 
BIUMQ  COOC  4ei»-1«-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS-6-1-6«eS,  MO-31-1-7153;  FRL  5448- 
«1 

Approval  and  PromutgaUon  of 
Implementation  Plans;  Statsa  of 
Kansas  and  Missouri  * 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  By  Uiis  action  the  EPA  gives 
full  approval  to  the  State 
Implementation  Plans  (SIP)  submitted 
by  the  states  of  Kansas  and  Missouri  to 
fulfill  the  emission  inventory  update 
requirement  of  the  approved  Kansas 
City  maintenance  plan.  The  submittals 
also  estabhsh  a  motor  vehicle  emissions 
budget  for  the  purposes  of  fulfilling  the 
requirements  of  the  Federal 
Transportation  Conformity  rule. 
DATES:  This  action  will  be  effective  June 
24, 1996  unless  by  May  28.  1996 
adverse  or  critical  comments  are 
received. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
pubUc  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch.  726  Minnesota 
Avenue,  Kansas  Qty,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Based  on  ambient  air  quahty  data  for 
the  period  1989  through  1991.  the 
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Kansas  and  Missouri  portions  of  the 
Kansas  Qty  ozone  nonattainment  area 
were  redesignated  to  attainment,  and  a 
maintenance  plan  was  approved,  in  a 
June  23, 1992,  Federal  Register  notice. 
In  the  approved  maintenance  plan,  each 
state  committed  to  completing 
comprehensive  volatile  organic 
compound  (VOC)  point  source 
inventory  updates  at  least  twice  in  each 
five-year  period  following  the  effective 
date  of  the  area's  redesignation.  Area 
and  mobile  source  inventories  are  to  be 
updated  at  least  once  every  five  years. 
These  periodic  updates  are  part  of  each 
state's  continued  efforts  to  ascertain 
whether  actual  VOC  emissions  are 
within  the  attainment  inventory. 

The  1992  approved  maintenance  SIP 
was  submitted  before  EPA  finalized  its 
maintenance  plan  guidance  which 
provided  that  nitrogen  oxide  (NOx) 
emissions  inventories  be  included  in 
maintenance  demonstrations.  However, 
during  the  course  of  EPA  review  of  the 
submittal,  EPA  made  an  assessment  of 
NOx  emissions  in  Kansas  City.  These 
emission  inventory  updates  supersede 
the  NOx  inventory  information  for  the 
period  1990  through  2000  developed  by 
EPA  during  the  review  and  approval  of 
the  1992  maintenance  plan. 

On  November  23, 1993,  pursuant  to 
section  ♦76(c)  of  the  Clean  Air  Act,  the 
EPA  promulgated  the  final  rule 
(hereafter  referred  to  as  the 
Transportation  Conformity  rule),  which 
established  the  process  by  which  the 
Federal  Highway  Administration,  the 
Federal  Transit  Administration,  and 
metropolitan  planning  organizations 
(MPO)  determine  conformity  of  highway 
and  transit  projects.  This  rule  applies  to 
Kansas  City  as  an  ozone  maintenance 
area. 

The  emissions  budget  is  the 
mechanism  EPA  has  identified  for 
demonstrating  consistency  between 
emissions  expected  from 
implementation  of  transportation  plans. 
Transportation  Improvement  Programs 
(TIP),  and  projects  with  estimates  of 
emissions  in  the  SIP  from  on-road  motor 
vehicles.  Motor  vehicle  emissions 
budgets  are  the  explicit  or  implicit 
identification  of  the  on-road  motor 
vehicle-related  portion  of  the  projected 
emission  inventory  used  to  demonstrate 
maintenance  of  the  National  Ambient 
Air  Quality  Standeird  for  ozone  for  a 


particular  year  specified  in  the  SIP.  The 
motor  vehicle  emissions  budget 
estabhshes  a  cap  on  the  predicted 
highway  and  transit  vehicle  VOC  and 
NOx  emissions  which,  if  exceeded,  will 
result  in  a  nonconformity  finding. 

The  maintenance  plan  for  the  Kansas 
City  area  was  approved  before  the 
promulgation  of  the  Transportation 
Conformity  rule,  and  therefore  did  not 
include  explicit  motor  vehicle  emission 
budgets  for  VOCs  and  NOx.  These  SIP 
revisions  amend  the  1992  Kansas  Qty 
ozone  maintenance  SIP  to  specify  motor 
vehicle  VOC  and  NO.  emissions  budgets 
for  the  Kansas  City  air  quality 
maintenance  area. 

n.  Review  of  State  Submittal 

A  comprehensive  emissions  inventory 
for  both  VOCs  and  NOx  .  which 
includes  an  explicit  motor  vehicle 
emissions  budget,  was  submitted  by  the 
state  of  Kansas  on  May  11, 1995,  and  by 
the  state  of  Missouri  on  April  12,  1995. 
These  emissions  inventory  updates  were 
completed  for  the  Kansas  Qty  ozone 
maintenance  area,  which  includes 
Wyandotte  and  Johnson  counties  in 
Kansas  and  Clay,  Jackson,  and  Platte 
counties  in  Missouri.  With  the 
exception  of  point  sources  and  the 
asphalt  paving  source  category,  all  other 
emissions  estimates  were  calculated 
with  1990  as  the  base  year,  and 
projections  were  made  from  the  base  to 
2010. 

Air  quahty  monitoring  data,  which 
have  recently  been  quahty-assured, 
indicate  that  measured  exceedances  of 
the  ozone  standard  were  recorded  on 
July  11, 12,  and  13. 1995,  at  the  Liberty 
monitoring  site  in  Kansas  Qty.  The 
highest  recorded  value  for  each  day  was 
.128  ppm,  .161  ppm,  and  .131  ppm, 
respectively.  These  exceedances,  added 
to  a  measured  exceedance  of  the  ozone 
standard  of  .128  ppm,  recorded  on  July 
29,  1993,  puts  the  area  in  violation  of 
the  standard. 

As  required  in  the  approved 
maintenance  plan,  contingency 
measures  must  be  implemented  to 
address  the  violation  of  the  ozone 
standard.  The  approved  maintenance 
plan  also  includes  a  commitment  by  the 
states  to  complete  a  comprehensive 
VOC  emission  inventory  should  a 
violation  of  the  ozone  standard  occur. 
EPA  has  determined  that  the  emission 


inventory  updates  submitted  by  the 
states  of  Kansas  and  Missouri  fiilfiU  the 
aforementioned  commitment.  However, 
if  the  Kansas  Qty  area  experiences 
further  violations  of  the  ozone  standard, 
the  emission  inventory  will  need  to  be 
revised. 

A.  VOC  and  NOx  Emissions  Inventory 
Updates 

Part  3.2  and  Appendices  A,  B,  and  C 
of  the  1992  maintenance  SIP  contain 
VOC  emissions  inventory  estimates 
&x>m  point,  area,  and  mobile  sources  for 
the  period  1988  through  2000.  These 
SIP  revisions  update  and  supersede  the 
VOC  emissions  inventory  in  its  entirety 
for  the  period  between  1990  and  2000. 
This  revision  also  supplements  Part  3.2 
with  VOC  emissions  inventory 
projections  for  2005  and  2010  in  order 
to  address  the  requirements  of  the 
Transportation  Conformity  rule.  The 
NOx  emissions  inventories  supplement 
the  1992  maintenance  SIP  with  detailed 
NOx  emissions  estimates  for  the  period 
1990  through  2000  and  for  the  years 
2005  and  2010. 

The  new  emission  inventory  numbers 
reflect  significant  changes  in  emissions 
estimation  methodology  and  changes  in 
the  data  upon  which  estimates  are 
based.  The  reader  is  referred  to  the 
Technical  Support  Document  and  the 
states'  submittals  for  detailed 
information  about  methodologies, 
emission  factors,  sources  of  input  data, 
the  basis  for  projections,  seasonal 
adjustments,  conversions,  and 
assumptions.  The  1990  VOC  inventory 
includes  reductions  attributable  to  Reid 
Vapor  Pressure  control  from  9.5  to  9.0 
psi  consistent  with  the  1992 
Maintenance  SIP. 

Part  3.4  of  the  1992  maintenance  SIP 
specifically  defined  an  "action  line" 
that  represented  the  maximum 
allowable  VOC  emissions  in  the  Kansas 
City  metropolitan  air  quality  planning 
area.  The  revised  1990  VOC  emissions 
inventories  replace  the  "action  line"  as 
the  number  that  represents  the 
maximum  allowable  VOC  emissions  in 
the  Kansas  City  air  quality  planning 
area. 

The  VOC  emissions  inventories  for 
the  Kansas  City  ozone  maintenance  area 
are  presented  in  the  following  tables: 


VOC  Emissions  Summary— All  Counties 

[Unless  ottierwise  specified,  the  units  of.  measurement  are  in  kilograms  per  summer  day] 


On-road 

mobile 

emissions 


Off-road 

mobile 

emissions 


Biogenic 
emissions 


Area  source 
emissions 


Point 

source 

emissions 


Total 
emissions 


1990 


128282.53 


39575.47 


35821.05 


86593.21 


32284.52 


322556.77 
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VCXJ  Emissions  Summary— All  Counties— Continued 

[Unless  ottierwise  specified,  the  units  of  measurement  are  in  kilograms  per  summer  day] 


1992 
1995 
2000 
2005 
2010 


On-road 

mobile 

emissions 


96710.10 
87355.63 
81815.02 
73897.25 
77151.71 


Off-road 

mobile 

emissions 


39857.92 
41221.27 
43085.96 
45135.34 
47053.42 


Biogenic 
emissions 


35821.05 
35821.05 
35821.05 
35821.05 
35821.05 


Area  source 
emissions 


86156.15 

89484.05 

94974.59 

100297.17 

105007.73 


Point 
souroe 

emissions 


27733.27 
30007.33 
32346.91 
34977.68 
37529.13 


Total 
emissions 


286278^ 
28388933 
288043.53 

290128.48 
302563.04 


VOC  EMISSIONS  Summary— MISSOURI  Counties  (Jackson,  Clay,  Platte  Counties) 

[Unless  ottierwise  specified,  the  units  of  measurement  are  in  kilograms  per  summer  day] 


1990 
1992 
1995 
2000 
2005 
2010 


On-road 

mobile 

emissions 


81506.45 
61373.89 
55461.41 
50495.69 
45604.20 
46641.63 


Off-road 

mobile 

emissions 


26222.22 
26399.32 
27237.63 
28368.05 
29684.52 
30917.71 


Bk)genic 
emissions 


22926.35 
22926.35 
22926.35 
22926.35 
22926.35 
22926.35 


Area  source 
emissions 


51480.28 
51044.25 
S2S0B.29 
55569.59 
58481.09 
60941.80 


Potnt 
source 

emissions 


21283.17 
18621.05 
20138.78 
21708.13 
23474.30 
25162.72 


Total 
emissiortt 


203418.47 
180364.88 
178572.46 
179067.80 
180170.47 
18659021 


VOC  Emissions  Summary— Kansas  Counties  (Wyancx5tte  and  Johnson) 

[Unless  ottierwise  specified,  the  units  of  measurement  are  in  kitograms  per  summer  day) 


1990 
1992 
1995 
2000 
2005 
2010 


On-road 

mobile 

emissions 


46776.08 
36336.21 
31894.22 
31319.33 
28293.04 
30510.08 


Off -road 

mobile 

emissions 


13353.25 
13458.59 
13983.65 
14717.91 
15450.81 
16135.71 


T 


Biogenic 
emissions 


Area  source 
emisskXTS 


Point 

source 

emissions 


Total 

emissions 


12894.70 
12894.70 
12894.70 
12894.70 
12894.70 
12894.70 


35112.93 
35111.91 
36675.76 
39405.01 
41816.08 
44065  93 


11001.34  I      119138.30 


911222 

9868.55 

10638.78 

11503.38 

12366.41 


105913.64 
105316.87 
108975.73 
109958.01 
115972.83 


The  NOx  emissions  inventories  for  the  Kansas  City  ozone  maintenance  area  are  presented  in  the  following  tables: 

NOx  Emissions  Summary— All  Counties 

[Unless  otherwise  specified,  the  units  of  measurement  are  in  kitograms  per  summer  day) 


On-road 

mobile 

emissions 


1990 
1992 
1995 
2000 
2005 
2010 


103895.82 

102580.57 

101275.32 

98337.95 

95408.56 

98570.22 


Off-road 

motjile 

emissions 


43860.30 
43182.37 
45812.23 
44300.25 
41857.70 
40375.29 


Biogenic 
ermsstons 


Area  source 
emissions 


Point 

source 

emissions 


Total 
emissions 


-i- 


-f- 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


15830.39  I 
15669.14 
16966.07 
18565.52  I 
20378.20  I 
21707.60  ! 


161550.89 
1 73748.93 
152629.66 
104439.12 
105334.56 
106156.52 


325137.39 
335181.02 
31668327 
265642.84 
262979.01 
266809.64 


NOx  Emissions  Summary— Missouri  Counties  (Jackson,  Clay,  Platte  Counties) 

[Unless  otherwise  specified,  the  units  of  measurement  are  in  kilograms  per  summer  day] 


On-road 

nfx)t)ile 

emisskxts 


1990 
1992 
1995 
2000 
2005 
2010 


66147.65 
65329.61 
64459.65 
60876.51 
59067.93 
60275.27 


Off-road 

mobile 

emissions 


22398.17 
21998.33 
23655.85 
22757.27 
21277.86 
20396.86 


Bk)genk: 
emissions 


Area  source 
emissions 


Point 

source 

emissions 


Total 
emissions 


-)- 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


4104.73 
4115.09 
4412.00 
4808.15 
5254.93 
5676  43 


-r 


-+- 


103125.99 
111842.06 
99474.58  I 
76461.04  I 
76772.77  i 
77030.49  I 


195776.54 
203285.09 
192002.08 
164902.96 
152373.50 
163279.04 
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NOx  Emissions  Summary— Kansas  Counties  (Wyandotte  and  Johnson) 

[Unless  otherwise  specified,  the  units  of  measurement  are  In  kitograms  per  summer  day] 


1990 
1992 
1995 
2000 
2005 
2010 


Orvroad 

mobile 

emissions 


37748.17 
37250.96 
36815.67 
37461 .44 
36340.63 
38294.96 


Off-road 

mobile 

emissions 


21462.13 
21184.05 
22156.38 
21542.96 
20579.84 
19978.43 


Biogenic 
emissions 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Area  source 
emissions 


11725.66 
11554.05 
12554.07 
13757.38 
15123.27 
16131.17 


Point 

source 

emissions 


58424.89 
61906.87 
53155.08 
27978.08 
28561.78 
29126.03 


Total 
emissions 


129360.85 
131895.93 
12468120 
100739.88 
100605.51 
103530.60 


B.  Motor  Vehicle  Emissions  Budgets 

These  emission  inventory  updates 
define  a  VOC  motor  vehicle  emissions 
budget  and  an  NOx  motor  vehicle 
emissions  budget.  The  emissions 
inventories  in  the  Kansas  and  Missouri 
maintenance  SIPs  are  combined  to 
estabUsh  these  budgets  to  be  used  in 
determining  conformity  of  regional 
transportation  plans  and  TIPs. 
Combined  budgets  are  preferable  for 
determining  conformity  in  bistate  air 
quahty  regions  with  a  single  MPO  when 
emissions  inventories  are  projected  to 
remain  consistent  with  maintenance  of 
the  ozone  standard. 

Estimates  of  total  VCXi:  and  NOx 
emissions  in  future  years  in  the 
maintenance  area  are  less  than  required 
to  demonstrate  maintenance  of  the 
ozone  standard.  In  these  circumstances, 
the  Transportation  Conformity  rule 
permits  the  SIP  to  explicitly  quantify 
the  difference  as  a  margin  and  include 
a  portion  of  the  margin  in  the  motor 
vehicle  emissions  budget.  These  SIP 
revisions  explicitly  quantify  the  margin 
and  explicitly  assign  a  portion  of  the 
margin  to  the  motor  vehicle  VOC  and 
NOx  emissions  budgets  for  conformity 
purposes. 

Section  51.404  of  the  Transportation 
Conformity  rule  requires  that  regional 
transportation  plans  establish  "horizon 
years"  which  envision  a  transportation 
system  for  certain  future  years,  not  more 
than  10  years  apart.  These  SIP  revisions 
define  the  horizon  years  for  the  Kansas 
City  maintenance  area  to  be  2000  and 
2010.  The  motor  vehicle  VOC  and  NOx 
emissions  budgets  for  these  years  are 
above  the  motor  vehicle  emissions 
inventory  estimates  for  2000  and  2010. 
This  approach  is  designed  to  protect 
emissions  growth  throughout  the  entire 
maintenance  period  to  the  year  2010. 
The  reader  is  referred  to  the  states' 
submissions  for  the  calculations  used  to 
determine  the  motor  vehicle  emissions 
budgets. 

The  regional  motor  vehicle  VOC  and 
NOx  emissions  budgets,  based  on 
combining  the  inventories  for  the 


Missouri  and  Kansas  portions  of  the  air 
quality  maintenance  area,  are  as  follows: 


Regional 

Regnhal 

Ozone 

motor  vehicle 

motor  vehicle 

precursor 

budget  for 

budget  for 

the  year  2000 

the  year  2010 

Non-Mettiane 

87548  kg/ 

82885  kg/ 

Hydro- 

summer 

summer 

cartxjns. 

day. 

day. 

Nitrogen  Ox- 

119889 kg/ 

120121  kg/ 

ides. 

summer 

sumtTier 

day. 

day. 

The  motor  vehicle  emissions  budgets 
were  the  subject  of  the  interagency 
consultation  process  as  required  by 
§  51.402  of  the  Transportation 
Conformity  rule.  The  drafl  emissions 
inventories  and  motor  vehicle  emissions 
budgets  were  reviewed  by  a  regional  air 
quality  poUcy  advisory  committee 
formed  under  the  provisions  of  §  174  of 
the  Clean  Air  Act  and  the  regional 
transportation  policy  committee, 
constituted  in  accordance  with  the 
Intermodal  Surface  Transportation 
Efficiency  Act.  They  were  pubUshed 
and  made  available  for  regional  pubUc 
review  and  comment. 

The  Missouri  portion  of  the  emissions 
inventory  update  and  motor  vehicle 
emissions  budget  was  adopted  by  the 
Missouri  Air  Conservation  Commission, 
after  proper  notice  and  pubUc  hearing, 
on  March  30.  1995.  A  pubhc  hearing  for 
the  Kansas  portion  of  the  emissions 
inventory  update  and  motor  vehicle 
emissions  budget  was  held  on  May  8, 
1995.  £md  adopted  by  the  Secretary  of 
Health  and  Environment  on  May  11. 
1995. 

Missouri  and  Kansas  have  submitted 
complete  inventories  containing  point, 
area,  biogenic,  on-road.  and  nonroad 
mobile  source  data  and  accompanying 
documentation.  The  submittals  provide 
adequate  documentation  on  the 
emission  estimation  procedures  and  the 
data  sources  used  to  develop  the 
inventory.  The  point  and  area  source 
inventories  are  complete.  Emissions  for 
each  source  category  were  prepared  or 
calculated  according  to  the  most  current 
EPA  guidance.  The  VMT  development 


methods  are  adequately  described  and 
documented,  and  the  most  ciurent  EPA 
MOBILE  model  was  correctly  used  to 
produce  emission  factors  for  each  of  the 
vehicle  classes.  Therefore,  the  submitted 
emission  inventory  updates  meet 
ciurent  EPA  guidance  for  the 
development  of  an  approvable 
emissions  inventory.  EPA  ACTION:  By 
this  action  EPA  grants  full  approval  of 
the  May  11, 1995,  Kansas  submittal  and 
the  April  12, 1995,  submittal  from  the 
state  of  Missouri.  These  SIP  revisions 
meet  all  of  the  requirements  for  an 
approvable  emissions  inventory  update. 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  the  Federal  Register 
pubUcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  vdll  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
conmient  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C. 
§§  603  and  604).  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 


include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"),' 
signed  into  law  on  March  22, 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
agg^ate. 

Through  submission  of  this  SIP,  the 
state  has  elected  to  adopt  the  program 
provided  for  under  section  110  of  the 
CAA.  These  rules  may  bind  state  and 
local  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  finalized  for 
approval  by  this  action  will  impose  new 
requirements,  sources  are  already 
subject  to  these  regulations  under  state 
law.  Accordingly,  no  additional  costs  to 
state  or  local  governments,  or  to  the 
private  sector,  result  from  this  final 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  milHon  or  more  to  state  or 
local  governments  in  the  aggregate  or  to 
the  private  sector.  EPA  has  determined 
that  these  rules  result  in  no  additional 
costs  to  tribal  government. 


Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  24, 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sublects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  February  9, 1996. 
Dennis  Grams, 
Begional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  R— Kansas 

2.  Section  52.870  is  amended  by 
adding  paragraph  (c)(31)  to  read  as 
follows: 

§  52.870    Identification  of  plan. 

***** 

(c)*   *   * 

(31)  On  May  11, 1995,  the  Kansas 
Department  of  Health  and  Environment 
submitted  an  emissions  inventor}' 
update  to  the  Kansas  Citv  maintenance 
plan  approved  by  EPA  on  June  23,  1992. 
The  submittal  also  establishes  a  motor 
vehicle  emissions  budget  for  the 
purpose  of  fulfilling  the  requirements  of 
the  Federal  Transportation  Conformity 
rule. 

(i)  Incorporation  by  reference. 

(A)  Kansas  City  Ozone  Maintenance 
State  Implementation  Plan  Revision: 
Emissions  Inventories  and  Motor 
Vehicle  Emissions  Budgets  for  the 
Kansas  City  Metropolitan  Area,  adopted 
on  May  11^  1995. 

Subpart  AA— Missouri 

3.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 


§52.1320    Identification  of  plan. 


(c) 


«      *      * 


(94)  On  April  12,  1995.  the  Missouri 
Department  of  Natural  Resources 
submitted  an  emissions  inventor> 
update  to  the  Kansas  City  maintenance 
plan  approved  by  EPA  on  June  23,  1992. 
The  submittal  also  establishes  a  motor 
vehicle  emissions  budget  for  the 
purpose  of  fulfilling  the  requirements  of 
the  Federal  Transportation  Conformity 
rule. 

(i)  Incorporation  by  reference. 

(A)  Kansas  City  Ozone  Maintenance 
SIP  Revisions:  Emission  Inventories  and 
Motor  Vehicle  Emissions  Budgets, 
adopted  by  the  Missouri  Air 
Conservation  Commission  on  March  30. 
1995. 
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40  CFR  Part  52 

[OH21 -2-7260;  FRL-6450-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency-  (USEPA). 
action:  Final  rule. 

SUMMARY:  Pursuant  to  letter  notice 
procedures  described  at  54  FR  2214 
(January  19.  1989),  USEPA  approved 
minor  revisions  to  the  Ohio  State 
Implementation  Plan  (SIP)  on  Oclober 
31,  1995.  This  document  descritjes  the 
approved  revisions  and  incorporates  the 
relevant  material  into  the  Code  of 
Federal  Regulations.  The  SIP  revisions 
are  site-specific  rules  that  are  required 
as  part  of  an  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  The  rules  will 
benefit  the  environment  and  people 
who  have  asthma  and  other  respiratory 
diseases  by  reducing  volatile  organic 
compound  (VOC)  emissions,  a  precursor 
to  smog  formation. 
EFFECTIVE  DATE:  The  effective  date  is 
.\pril  25.  1996. 

ADDRESSES:  Copies  of  the  State  SIP 
revision  request  and  USEPA  s  letter 
notice  of  approval  are  available  for 
public  inspectit)n  during  normal 
business  hours  at  the  following 
locations: 

United  States  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard 
(AR-18J),  Chicago,  Illinois  60604;  and 
Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
United  States  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washington,  DC. '20460. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Fayette  Bright,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5.  Chicago.  Illinois  60604,  (312) 
886-6069. 

SUPPLEMENTARY  INFORMATION:  The  Ohio 
Environmental  Protection  Agency 
(OEPA)  originally  submitted  a  SIP 
revision  request  on  June  7,  1993,  which 
established  V(X;  reasonably  available 
control  technology  (RACT)  requirements 
for  the  facilities  not  covered  by  a  control 
technique  guideline  (CTG).  VOC  RACT 
requirements  were  established  for  the 
following  non-CTG  sources  ' : 
AK  Steel  Corporation  [Arraco  Steel 

Company) 
B.F.  Goodrich  Company — Akron  Chemical 

Plant 
Chevron  U.S.A.  Incorporated 
Cincinnati  Specialties  Incorporated 
Oay-Glo  Color  Corporation 
Firestone  Synthetic  Rubber  and  Latex 

Company 
Formica  Corporation 
Goodyear  Tire  and  Rubber  Company — Akron 

Polymer 
Goodyear  Tire  and  Rubber  Company — Plant 

C 
International  Paper  Company 
Lubrizol  Corporation 
Midwest  Mica  and  Insulation  Company 
Morton  International  Incorporated 
PPG  Industries  Incorpwarated 
Reilly  Industries  Incorporated 
Ritrama  Duramark 
Sprayon  Products  Incorporated 
Steelcraft  Manufacturing  Company 
Zeneca  [ICl  Americas.  Perry) 

USEPA  considered  the  State's  request 
a  minor  SIP  revision  request.  In 
response  to  USEPA  comments  on  the 
request,  the  State  submitted  revisions  to 
the  original  submittal  on  February  17. 
1995.  and  August  22.  1995.  The  first 
revision  submitted  by  the  State  included 
revised  rules  and  permit  requirements 
(implemented  through  Findings  and 
Orders  issued  to  the  facilities)  for  a 
number  of  the  facilities  which 
established  site-specific  non-CTG  VOC 
RACT  regulations.  The  first  revi.=ion  did 
not,  however,  establish  requirements  for 
all  of  the  non-CTG  facilities  and  some 
of  the  revised  rules  contained 
deficiencies.  Therefore,  the  State 
submmitted  a  second  revision  on 
August  22.  1995.  correcting  these 
deficiencies  and  estabUshing 
requirements  for  the  remaining  non- 
CTG  faciUties. 

On  October  31.  1995,  USEPA 
approved  the  SIP  revision  requests 
under  Section  llO(k)  of  the  Clean  Air 


Act  (CAA)  by  notifying  the  affected 
facilities  and  the  OEPA  by  letter  that 
USEPA  was  approving  the  SIP 
revisions.-"  The  SIP  revisions  became 
final  and  effective  on  that  date.  USEPA 
has  determined  that  these  SIP  revisions 
satisfy  requirements  for  RACT  for  the 
non-CTG  facilities  and  comply  with  all 
other  apphcable  requirements  of  the 
CAA  and  USEPA  pohcy  and  regulations 
concerning  such  revisions. 

The  October  31,  1995,  letter  notice 
approvals,  in  conjunction  with  rule 
approvals  pubUshed  in  the  Federal 
Register  on  March  23.  1995  (60  FR 
15235),  correct  all  VOC  RACT 
deficiencies  cited  in  the  action 
published  May  9.  1994  (59  FR  23796). 
In  the  May  9,  1994,  rulemaking  action 
and  the  September  23,  1993.  proposed 
rulemaking  action  (58  FR  49458),  the 
rule  deficiencies  are  described.  The 
March  23, 1995,  rulemaking  describes 
how  the  deficiencies  are  remedied.  The 
deficiencies  for  Canton,  Youngstovsrn, 
Toledo,  and  Dayton  and  some  of  the 
deficiencies  for  Cleveland  and 
Cincinnati  were  found  to  be  remedied 
when  USEPA  took  final  rulemaking 
action  approving  revisions  to  VOC 
RACT  regulations  for  those  areas.  (See 
60  FR  15235,  March  23.  1995). 

Clocks  imposing  sanctions  on  Canton, 
Youngstown,  Toledo,  Dayton, 
Cleveland,  and  Cincinnati  were  started 
as  a  result  of  the  May  9,  1994, 
rulemaking  action  on  VOC  RACT 
described  above.  In  order  to  stop  the 
clocks.  Ohio  had  to  correct  the  VOC 
RACT  deficiencies  and  have  them 
approved  into  the  SIP  by  USEPA 
November  9,  1995.  The  rule  approvals 
published  March  23, 1995,  stopped  the 
sanctions  clocks  for  Canton. 
Youngstown,  Toledo,  and  Dayton.  The 
same  March  23.  1995.  rule  approval 
corrected  a  number  of  the  rule 
deficiencies  for  the  Cleveland  and 
Cincinnati  areas.  The  remaining 
deficiencies  were  corrected  by  the 
October  31.  1995.  letter  notices  and 
stopped  the  VOC  RACT  sanctions  clocks 
for  those  areas. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 


'  The  USEPA  issued  three  seta  of  control 
lechiiique  guidelines  documents  which  established 
a  "presumptive  norm"  for  RACT  for  various 
categories  of  VCX2  sources.  Sources  not  covered  by 
a  CTG  were  called  non-CTG  sources. 


'  Notice  of  the  proposed  approval  of  these  SIP 
revisions  was  published  in  the  Fadaral  RagMar  on 
)uly  10,  1995.  Due  to  the  minor  nature  of  these 
revisions,  USEPA  concluded  that  conducting  the 
usual  notice-and-comment  rulemaking  prior  to 
approving  the  revisions  would  have  been 
"unnecessary  and  contrary  to  public  interest,"  and 
therefore  was  not  required  by  the  Administrative 
Procedure  Act.  5  U.S.C.  Section  553(b).  USEPA 
therefore  sent  notice  of  the  approval  by  letter  to  the 
affected  facilities  and  the  OEJPA  in  accordance  virilh 
the  procedure  described  in  a  January  30,  1989. 
memorandum  from  USEPA's  Office  of  Air  Quality 
Planning  and  Standards  to  the  Regional  Air 
Division  Directors  entitled  "Procedures  for  Letter 
Notice  Approval  of  Minor  SIP  Actioru." 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  Ught  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regolatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubhshed  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govenunent 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiire  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfimded  Mandates  Reform  Act  of 
1995,  signed  into  law  on  March  22, 
1995,  USEPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

Through  submission  ofthe  state 
implementation  plan  or  plan  revisions 
approved  in  this  action,  the  State  has 
elected  to  adopt  the  program  provided 
for  under  section  110  of  the  Clean  Air 
Act.  The  rules  and  commitments  being 
approved  in  this  action  may  bind  State, 
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local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
approved  by  this  action  will  impose  or 
lead  to  the  imposition  of  any  mandate 
upon  the  State,  local  or  tribal 
governments  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  or  lead  to  the  imposition 
of  any  mandate  upon  the  private  sector, 
EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  imder 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  The  USEPA  has 
also  determined  that  this  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  Section  307(b)(1)  ofthe  Act,  as 
amended,  judicial  review  of  this  action 
is  available  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
Jime  24, 1996.  The  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  their  requirements.  See  section 
307(b)(2). 

List  of  Subiects  in  40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  February  29, 1996. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

Part  52,  chapter  1,  title  40,  ofthe  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PAFIT  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(102)  to  read  as 
follows: 

§52.1870    ktonttflcatlon  of  plan. 

•        •        •        *        » 

(c)*  *  • 

(102)  On  Jime  7, 1993,  and  February 
17, 1995,  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted 
revisions  to  &e  State  Implementation 
Plan  (SIP)  for  ozone.  The  revisions 


include  19  new  non -Control  Technique 
Cuideline  volatile  organic  compound 
(VOC)  rules.  Findings  and  Orders  for  5 
companies,  and  two  permits  to  install, 
(i)  Incorporation  by  reference. 

(A)  OEPA  OAC  Rule  3745-21-01. 
Definitions,  Paragraphs  (Q);  (T); 
effective  January  17, 1995. 

(B)  OEPA  OAC  Rule  3745-21-04. 
Attainment  Dates  and  Compliance  Time 
Schedules.  Paragraphs  (C)(40);  (C)(41); 
(C)(46);  (C)(48);  {C)(49);  (C)(50);  (C)(51); 
(C)(53);  (C)(54);  (0(59);  (C)(60);  (C)(61); 
(C)(62);  effective  January  17, 1995. 

(C)  OEPA  OAC  Rule  3745-21-09, 
Control  of  Emissions  of  Volatile  Organic 
Compoimds  from  Stationary  Sources, 
Paragraphs  (FF).  (GG),  (HH).  (H),  {]]). 
(KK).  (LL).  (MM).  (NN),  (OO),  (PP), 
(QQ).  (SS).  (TT),  (YY),  (ZZ),  (AAA); 
(BBB);  effective  January  17. 1995. 

(D)  Director's  Final  Findings  and 
Orders  for  AK  Steel  Corporation 
(Middletown),  International  Paper 
Company  (Cincinnati),  Midwest  Mica  & 
Insulation  Company  (Cleveland),  Reilly 
Industries,  Inc.  (Cleveland),  and 
Sprayon  Products,  Inc.  (Bedford 
Heists),  Issued  by  Ohio  Environmental 
Protection  Agency  on  August  18, 1995. 

(E)  Permit  to  Install,  Application 
Number  13-2396,  for  Excello  Specialty 
Company,  APS  Premise  Number 
1318607686.  The  date  of  issuance  is 
December  11, 1991. 

(F)  Permit  to  Install,  Application 
Number  14-2096,  for  Hilton  Davis 
Company,  APS  Premise  Niunber 
1431070039.  The  date  of  issuance  is 
June  12, 1991. 

»        *        »        *        * 
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40  CFR  Part  52 
[WI68-01-72d4a:  FRL-6461-7] 

Approval  and  Promulgation  of  Stats 
Implementation  Plan;  Wlsconaln; 
Industrial  Adhesives  SIP  Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  approves  a  revision 
to  the  Wisconsin  State  Implementation 
Plan  (SIP)  for  ozone  that  was  submitted 
on  December  12, 1995,  and  later 
supplemented  on  January  12, 1996.  This 
revision  requires  the  control  of  volatile 
organic  compound  (VOC)  em  ssions 
from  facilities  that  utilize  industrial 
adhesives.  This  submittal  was  made  to 
satisfy  the  requirement  of  Oie  1990 
Clean  Air  Act  (CAA)  that  all  major  VOC 
sources  in  moderate,  or  worse,  ozone 
nonattainment  areas  have  Reasonably 


Available  Control  Technology  (RACT) 
appUed  to  them.  This  regulation  will 
also  be  used  to  generate  reductions  in 
VOC  emissions,  which  the  State  will  use 
to  fulfill  the  CAA  requirement  to  reduce 
VOC  emissions  by  at  least  15  percent 
from  the  1990  baseline  emissions.  In  the 
proposed  rules  section  of  this  Federal 
Re^ster.  the  EPA  is  proposing  approval 
of,  and  soliciting  comments  on,  this 
requested  SIP  revision.  If  adverse 
comments  aie  received  on  this  action, 
the  EPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
res]}onse  to  this  action  in  a  final  rule  on 
the  related  proposed  rule,  which  is 
being  pubUshed  in  the  proposed  rules 
section  of  this  Federal  Re^ster.  A 
second  public  comment  period  will  not 
be  held.  Parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  This  approval  makes 
federally  enforceable  the  State's  rule 
that  has  been  incorporated  by  reference. 

DATES:  The  "direct  final"  is  effective  on 
June  24, 1996,  imless  EPA  receives 
adverse  or  critical  comments  by  May  28. 
1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  pubhshed  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  U.S.  EPA.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

Copies  of  the  proposed  SIP  revision 
and  EPA's  analysis  are  available  for 
inspection  at  the  U.S.  EPA,  Region  5. 
Air  and  Radiation  Division.  77  West 
Jackson  Boulevard.  Chicago,  IlUnois 
60604.  (Please  telephone  Douglas 
Aburano  at  (312)  353-6960  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano.  Environmental 
Engineer.  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  EPA  ,  Region  5,  Chicago,  Illinois 
60604,  (312)  353-6960. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

Section  182(b)  ofthe  CAA  sets  forth 
the  requirements  for  ozone 
nonattainment  areas  which  have  been 
classified  as  moderate  or  above.  Section 
182(b)(1)(A)  requires  those  States  with 
ozone  nonattainment  areas  classified  as 
moderate  or  above  to  submit  plans  to 
reduce  VOC  emissions  by  at  least  15 
percent  bom  the  1990  baseline   • 
emissions.  The  1990  baseUne.  as 
described  by  EPA's  emission  inventory 
guidance,  is  the  amount  of 
anthropogenic  VOC  emissions  emitted 
on  a  typical  summer  day. 
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Section  182(b)(2)  of  the  CAA  requires 
States  to  adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above  for  both 
sources  covered  by  Control  Technology 
Guidance  (CTG)  documents  issued  by 
EPA  and  all  major  sources  not  covered 
by  a  CTG  document.  The  EPA  has  not 
issued  a  CTG  document  for  this  source 
category. 

To  fulfill  the  RACT  requirement,  and 
as  a  part  of  its  15  percent  plan,  the  State 
of  Wisconsin  has  developed  and 
adopted  a  rule  to  reduce  the  VOC 
emissions  from  the  use  of  industrial 
adhesives  operations  in  those  areas  of 
the  State  that  are  classified  as  moderate 
or  higher.  These  areas  are  the  counties 
of  Kenosha,  Kewaunee,  Manitowoc. 
Milwaukee,  Ozaukee.  Racine. 
Sheboygan,  Washington,  and  Waukesha. 

II.  Evaluation  of  State  Submittal 

On  November  15. 1993.  the  State  of 
Wisconsin  submitted  its  proposed  15 
percent  plan.  The  15  percent  plan 
submittal  was  followed  by  several 
submittals  that  contain  regulations  that 
will  achieve  the  reductions  required  by 
the  15  percent  plan.  On  December  12. 
1995.  Wisconsin  submitted  its  industrial 
adhesives  rule,  which  was  later 
supplemented  on  January  12,  1996,  as 
part  of  its  15  percent  plan.  The 
industrial  adhesives  portion  of  the  15 
percent  plan  was  found  complete  in  a 
letter  to  Don  Theiler,  Director  of  the 
Wisconsin  Department  of  Natural 
Resources'  (WDNR)  Bureau  of  Air 
Management,  dated  February  7,  1996. 
The  WDNR  followed  the  required  legal 
procedures  for  adopting  this  rule  that 
are  the  prerequisites  for  EPA  to  consider 
in  approving  this  rule  as  part  of 
Wisconsin's  federally  enforceable  SIP. 
The  WDNR  held  two  public  hearings  for 
this  rule  on  February  1,  1995  and 
submitted  this  rule  to  the  EPA  as  a  SIP 
revision  under  signature  of  the 
Governor's  designee. 

In  developing  the  control 
requirements  for  this  source  category, 
WDNR  developed  the  rule  with  input 
from  affected  faciUties,  adhesive 
suppliers,  small  business  organizations 
and  other  state  agencies.  Wisconsin's 
rule,  NR  422.127,  reduces  the  VOC 
emissions  from  the  affected  sources  by 
limiting  the  VOC  content  of  the 
adhesives  used  or  by  requiring  a 
minimum  solids  contents  in  the 
adhesives  used. 

In  addition  to  recordkeeping 
requirements  that  apply  generally  to 
VOC  sources,  facilities  that  are  affected 
by  the  coating  limits  found  in  this  rule 
must  keep  records  of  the  following: 


1.  A  unique  name  of  identification 
number  for  each  adhesive  and  adhesive 
primer  used. 

2.  The  VOC  content  of  each  adhesive 
and  adhesive  primer,  as  appUed,  in 
units  of  kilograms  per  liter  (pounds  per 
gallon),  excluding  water. 

3.  The  percent  solids  by  weight  in 
each  adhesive  or  adhesive  primer,  as 
applied. 

Other  facihties  that  are  not  affected  by 
the  limits  of  this  rule  due  to  low-use 
exemptions  must  keep  records 
indicating  that  the  exemption  threshold 
is  not  breached.  If  a  facility  goes  above 
the  exemption  threshold,  it  must 
comply  with  the  limits  of  this  rule. 

A  more  detailed  analysis  of  the  State's 
submittal  is  contained  in  a  technical 
support  document,  which  is  available  at 
the  Regional  Office  Usted  above.  In 
determining  the  approvability  of  this 
VOC  rule.  EPA  evaluated  the  rule  for 
consistency  with  Federal  requirements, 
including  section  110  and  part  D  of  the 
Clean  Air  Act. 

III.  Final  Rulemaking  Action 

The  EPA  approves  Wisconsin's 
industrial  adhesives  rule  as  being  RACT 
for  this  source  category  thereby  making 
this  rule  federally  enforceable. 

Because  EPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
June  24.  1996.  However,  if  we  receive 
adverse  comments  by  May  28.  1996. 
EPA  will  publish  a  document  that 
withdraws  this  action. 

IV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubhshed  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214),  as  revised  by  a  July  10,  1995 
memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E-O.  12866 
review. 


C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  AUematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  256-66  (1976). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
govenmients  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
biu-densome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law.  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

E.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  24, 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  [See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  5. 1996. 
Valdas  V.  Adunkus, 
Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sutipart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(93)  to  read  as 
follows: 

S  52.2570    Identification  ol  plan. 

*        »        *        •        » 

(c)  •  *   * 

(93)  A  revision  to  the  ozone  State 
Implementation  Plan  (SIP)  was 
submitted  by  the  Wisconsin  Department 
of  Natural  Resources  on  December  11. 
1995  and  later  supplemented  on  January 
12, 1996.  This  revision  consists  of  a 
volatile  organic  compound  regulation 
that  establishes  reasonably  available 
control  technology  for  facilities  that  use 
industrial  adhesives. 

(i)  Incorporation  by  reference.  The 
following  sections  of  the  Wisconsin 
Administrative  Code  are  incorporated 
by  reference. 

(A)  NR  422.02(le),  (Im)  and  (28j)  as 
created  and  published  in  the 
(Wisconsin)  Register,  August,  1995,  No. 
476,  effective  September  1. 1995. 

(B)  NR  422.127  as  created  and 
published  in  the  (Wisconsin)  Register, 
August,  1995,  No.  476.  effective 
September  1, 1995. 

(C)  NR  422.132(l)(c)  as  repealed, 
recreated  and  published  in  the 


(Wisconsin)  Register,  August.  1995,  No. 
476,  effective  September  1.  1995. 

(FR  Doc.  96-10129  Filed  4-24-96;  8:45  am] 
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40  CPn  Part  52 

[FL-«4-2-M11a;  FRL-«444-4] 

Approval  and  Promulgation  of 
Implementation  Plans,  Florida: 
Approval  of  Revisions  to  the  Florida 
SIP 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Florida  State  Implementation  Plan 
(SIP)  submitted  by  the  State  of  Florida 
through  the  Florida  Department  of 
Environmental  Protection  (FDEP)  on 
April  24,  1995.  This  submittal  includes 
amendments  to  the  federally  enforceable 
state  operating  permit  program  and  the 
SIP  regulations  for  perchloroethylene 
dry  cleaning  faciUties. 
DATES:  This  final  rule  will  be  effective 
June  24. 1996  unless  adverse  or  critical 
comments  are  received  by  May  28.  1996. 
If  the  effective  date  is  delayed,  timely 
notice  vfill  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Joey 
LeVasseur,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Enviromnental  Protection 
Agency.  401  M  Street  SW., 
Washington.  DC  20460. 
EPA,  Region  4  Air  Programs  Branch,  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365. 
Florida  Department  of  Enviromnental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  wanting  to  examine 
docimients  relative  to  this  action  should 
make  an  appointment  with  the  Region  4 
Air  Programs  Branch  at  least  24  hours 
before  tie  visiting  day.  To  schedule  the 
appointment  or  to  request  additional 
information,  contact  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  EPA,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365.  The 


telephone  number  is  404/347-3555  ext. 
4215.  Reference  file  FL64-2-961  la. 
SUPPLEMENTARY  MFORMATKM:  EPA  is 
approving  revisions  to  the  Florida  SIP 
submitted  by  the  State  of  Florida 
through  the  FDEP  on  April  24, 1995. 
These  revisions  amend  the  federally 
enforceable  state  operating  permit 
program  and  the  SIP  regulations  for 
perchloroethylene  dry  cleaning 
facihties.  The  following  is  a  description 
of  the  revisions.  The  regulations  are 
more  fully  discussed  in  the  official  SIP 
submittal  that  is  available  at  the  Region 
V IV  office  hsted  under  the  ADDRESSES 
section  of  this  notice. 

62-210.200  and  62.296.200 

These  sections  were  updated  to 
include  "emission  control  equipment" 
within  the  definition  of  "dry  cleaning 
faciUty,"  for  consistency  with  the 
definitions  and  requirements  of  the  Title 

V  program. 

62-210.300(2)(b) 

This  section  previously  was  unclear 
and  was  revised  to  clarihf  the 
requirements  for  federally  enforceable 
state  operating  f)ermits  (FESOPs). 

62-210.300(4) 

This  section  was  revised  to  provide  a 
temporary  exemption  to  area  source  dry 
cleaning  facihties  from  the  State's  minor 
source  preconstruction  review 
requirements. 

62-296.412 

This  section  was  revised  to  update  the 
applicable  requirements  for 
perchloroethylene  dry  cleaning 
facihties.  The  amendments  make  it  clear 
that  perchloroethylene  facilities  which 
have  not  yet  been  permitted  under  Title 

V  continue  to  be  subject  to  the 
requirements  of  this  section  in  the 
interim. 

Final  Action 

In  this  action.  EPA  is  approving  the 
revision  to  the  SIP  submitted  by  the 
State  of  Florida  through  the  FDEP  on 
April  24. 1995.  The  EPA  is  pubhshing 
this  rule  making  without  a  prior 
proposal  for  approval  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  antici  pates jio  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation.  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  June  24. 1996 
imless.  within  30  days  of  its 
pubhcation.  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
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effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  pubhc 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  lune  24,  1996. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA).  42  U.S.C.  7607(b)(1). 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  lune  24,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impaict  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 


create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2)  and  7410{k)(3). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
goveriunents  have  elected  to  adopt  the 
program  provided  for  under  Section  110 
of  the  CAA.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
EPA  has  examined  whether  the  rules 
being  approved  by  this  action  will 
impose  no  new  requirements,  since 
such  sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action,  and  therefore  there  will  be  no 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated;  January  29,  1996. 
Phyllis  P.  Harris, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  tit.le  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sutspart  K— Florida 

2.  Section  52.520,  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 

S  52.520    Identlfleation  of  plan. 

•        •        •        •        * 

(94)  Revisions  to  the  Florida  SIP 
regarding  perchloroethylene  dry 
cleaning  facilities  submitted  on  April 
24.  1995. 

(i)  Incorporation  by  reference. 

Sections  62-210.200(17)  and  (48)(c); 
62-210.300(2)(b)  and  (4);  62- 
296.200(58);  and  62-296.412  of  the 
F.A.C.,  effective  April  18,  1995. 

(ii)  Other  material.  None. 
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40  CFR  Parts  60  and  61 
[AD-FRL  5407-4] 

Standards  of  Performance  for  New 
Stationary  Sources  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
Addition  of  Method  29  to  Appendix  A 
of  Part  60  and  Amendments  to  Method 
101 A  of  Appendix  B  of  Part  61 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adds  Method  29, 
"Determination  of  Metals  Emissions 
from  Stationary  Sources,"  to  Appendix 
A  of  Part  60,  and  makes  amendinents  to 
Method  lOlA  of  Appendix  B  of  Part  61. 
Method  29  is  being  added  so  that  it  can 
be  used  to  determine  cadmium,  lead, 
and  mercury  emissions  from  municipal 
waste  combustors  (MWC)  under  subpart 
Ea  of  part  60.  The  amendments  to 
Method  lOlA  of  appendix  B  of  part  61 
are  to  expand  that  method's 
applicability,  and  to  revise  procedures 
for  handling  and  analyzing  samples 
collected  by  the  sampling  train. 
EFFECTIVE  DATE:  April  25. 1996. 

Incorporation  by  Reference.  The 
incorporation  by  reference  of  certain 
pubUcations  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  April  25. 1996. 
ADDRESSES:  Docket.  Docket  No.  A-94- 
28.  containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  Noon,  and  1:30  and  3:30  p.m.. 


Monday  through  Friday,  at  EPA's  Air 
And  Docket  Section,  Room  M150Q.  First 
Floor,  Waterside  Mall,  Gallery  1.  401  M 
Street,  S.W.,  Washington,  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  Grimley  at  (919)  541-1065, 
Source  Characterization  Group  B  (MD- 
19),  Emissions,  Monitoring,  and 
Analysis  Division,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  CaroUna  27711. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

Under  Subparts  Ca  and  Ea.  the  EPA 
promulgated  guidelines  and  standards 
to  regulate  mercury,  cadmium,  and  lead 
emissions  from  MWC's  which  were 
published  in  the  Federal  Register  on 
December  19,  1995  (see  60  FR  65382). 
Method  29  is  being  promulgated  for 
addition  to  Appendix  A  of  40  CFR  Part 
60  and  will  serve  as  the  compliance  test 
method  for  merciuy.  cadmium,  and 
lead.  Amendments  to  Method  lOlA  of 
Appendix  B  of  Part  61  are  being 
promulgated  to  provide  consistency 
with  Method  29.  These  regulations  were 
proposed  on  September  20, 1994  (see  59 
FR  48259). 

II.  Public  Participation 

The  opportunity  to  hold  a  public 
hearing  on  October  20,  1994  at  10  a.m. 
was  present  in  the  proposal  notice,  but 
no  one  wanted  to  make  an  oral 
presentation.  The  public  comment 
period  was  from  September  21,  1994  to 
November  21.  1994. 

III.  Significant  Comments  and  Changes 
to  the  Proposed  Rulemaking 

One  comment  letter  was  received 
from  the  proposed  rulemaking.  The 
comments  and  responses  are 
simimarized  in  this  preamble. 

The  first  comment  dealt  with  the 
analytical  detection  limits  stated  in 
Method  29.  The  commenter  beheves  the 
detection  limits  are  unrealistically  low, 
and  represent  values  achievable  only 
under  ideal  conditions.  The  commenter 
concludes  by  saying  that  the  method 
should  state  that  it  is  the  analyst's 
,    responsibility  to  determine  the  actual 
detection  limit  achieved. 

The  detection  limits  stated  in  Method 
29  are  those  Hsted  in  the  SW-346 
methods  manual,  and  EPA  believes  they 
are  reasonable  ones  for  use  in  this 
application  of  SW-846  analytical 
methods.  However,  Method  29  as 
proposed  is  clear  in  its  discussion  of  the 
application  of  quality  assurance 
procedures  to  document  the  quality  of 
the  data  actually  produced,  and  is  also 


clear  in  the  description  of  the  procedure 
to  be  used  to  establish  the  actual 
detection  limits  achieved  during  the 
measurement  of  emissions. 

The  second  comment  addressed  the 
point  that  dilution  is  likely  to  be 
effective  in  avoiding  the  analytical 
problem  of  spectral  interference  only  if 
the  analyte  is  present  at  a  much  greater 
concentration  than  the  interferant.  The 
commenter  then  suggests  that  Method 
29  be  revised  to  say  that  the  effective 
way  to  adjust  for  spectral  interference  is 
by  making  background  corrections  or 
overlap  corrections. 

The  EPA  agrees  with  this  comment, 
and  Section  2.5  of  the  Method  has  been 
revised  to  permit  these  corrective 
techniques. 

The  third  comment  addressed  the  use 
of  an  alumina  torch  in  the  inductively 
coupled  argon  plasma  (ICAP)  emission 
spectroscopy  procedure.  The 
commenter  believes  that  few  ICAP  users 
have  this  capability,  and  that  an 
alternative  technique  for  dealing  with 
hydrogen  fluoride  could  be  suggested  in 
the  Method. 

The  EPA  notes  that  the  use  of  an 
alumina  torch  in  this  procedure  has 
been  described  in  related  methodology 
for  several  years  and  is  commercially 
available  and  is  in  use  by  many 
analysts.  The  alternative  procedure 
suggested  in  the  comment  may  be 
suitable  if  the  detection  limits  needed  in 
the  particular  emission  measurement 
situation  can  be  met. 

The  fourth  comment  addressed  the 
required  purity  of  the  nickel  nitrate 
used  to  produce  the  nickel  nitrate 
matrix  modifier.  The  commenter 
suggests  that  commercial  nickel  nitrate 
may  contain  small  amounts  of 
impurities. 

The  EPA  is  not  aware  of  instances 
where  commercial  nickel  nitrate  that 
would  be  purchased  for  this  purpose 
would  contain  objectionable  amou.its  of 
impurities,  however  the  Method  has 
been  revised  to  permit  other  nickel 
compoimds  of  suitable  purity  to  be 
used. 

The  fifth  and  final  comment  made  a 
general  statement  concerning  the  length 
and  complexity  of  the  Method,  with  the 
commenter  suggesting  that  the  EPA 
should  attempt  to  streamline  and 
simplify  the  Method  in  order  to  make  it 
less  costly  and  easier  to  use. 

The  EPA  recognizes  the  need  to 
simplify  methods  to  reduce  costs,  and 
believes  that  to  meet  the  needed  quaUty 
of  the  data  to  be  generated  by  Method 
29.  that  the  best  possible  effort  has  been 
made. 


IV.  Administrative  Requiremeats 

A.  Docket 

Toe  docket  is  an  oi^ganized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this  final 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  to  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  (Section  307(d)(7)(A)). 

B.  Office  of  Management  and  Budget 
Review 

1.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et seq. 

2.  Executive  Order  12866  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
the  OMB  review  and  the  requirements 
of  the  Executive  Order.  The  Order 
defines  "significant"  regulatory  action 
as  one  that  is  likely  to  lead  to  a  rule  that 
may: 

1.  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  users 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  EPA  does  not  consider 
this  action  to  be  significant  because  it 
does  not  involve  any  of  the  above 
mentioned  items. 

D.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  .^ct  of  1995 
("Unfunded  Mandates  .\ct  "j  (signed 
into  law  on  March  22,  1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
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that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector  of 
$100  milUon  or  more  in  any  one  year. 
Section  204  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  rule  is  estimated  to  result 
in  the  expenditure  by  State,  local,  and 
tribal  governments  or  the  private  sector 
of  less  than  $100  million  in  any  one 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  goverrunents  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

E.  Regulatory  Flexibility  Act 
Compliance 

Piirsuant  to  the  provisions  of  5  U.S.C. 
601  et  seq.,  I  hereby  certify  that  this 
final  rule  will  not  have  an  economic 
impact  on  small  entities  because  no 
additional  costs  will  be  incurred. 

List  of  Subjects  in  40  CFR  Parts  60  and 
61 

Environmental  protection.  Air 
pollution  control.  Arsenic.  Asbestos, 
Beryllium,  Cadmium.  Lead,  Hazardous 
materials.  Incorporation  by  reference. 
Intergovernmental  relations.  Mercury, 
Municipal  waste  combustors.  Reporting 
and  recordkeeping  requirements. 
Sewage  sludge  incineration. 

Statutory  Authority.  The  statutory 
authority  for  this  final  rule  is  provided  by 
sections  101.  111.  112.  114.  116,  129.  and  301 
of  the  Clean  Air  Act,  as  amended;  42  U.S.C., 
7401,  7411.  7412.  7414,  7416.  7429.  and 
7601. 

Dated:  lanuary  18.  1996. 
Carol  M.  Browner, 
Administrator 

40  CFR  parts  60  and  61  are  amended 
as  follows; 


PART  60— [AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7411.  7412, 
7414,  7416,  and  7601. 

2.  Section  60.17  is  amended  by 
revising  paragraph  (a)(22)  and  by  adding 
paragraphs  (i)  and  (j)  to  read  as  follows: 

§  SO.  1 7    Incorporations  by  rsf •f«nc«. 

***** 

(a)*   •   * 

(22)  ASTM  D  1193-77,  Standard 
Specification  for  Reagent  Water,  for  appendix 
A  to  part  60,  Method  6,  par.  3.1.1:  Method 
7,  par.  3.2.2;  Method  7C,  par.  3.1.1;  Method 
7D,  par.  3.1.1;  Method  8,  par.  3.1.3;  Method 
12,  par.  4.1.3;  Method  25D,  par.  3.2.2.4: 
Method  26A,  par.  3  1.1;  Method  29,  pars. 
4.2.2.,  4.4.2.,  and  4.5.6. 
***** 

(i)  Test  Methods  for  Evaluating  Sohd 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-646  Third  Edition 
(November  1986),  as  amended  by 
Updates  I  (July.  1992).  11  (September 
1994),  IIA  (August,  1993).  and  IIB 
(January,  1995).  Test  Method  are 
incorporated  by  reference  for  appendix 
A  to  part  60,  Method  29,  pars.  2.2.1; 
2.3.1;  2.5:  3.3.12.1;  3.3.12.2;  3.3.13; 
3.3.14;  5.4.3;  6.2;  6.3;  7.2.1;  7.2.3;  and 
Table  29-2.  The  Third  Edition  of  SW- 
846  and  Updates  I,  II,  IIA,  and  IIB 
(document  number  955-001-00000-1) 
are  available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800.  Copies  may  be  obtained  from 
the  Library  of  the  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460. 

(j)  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
16th  edition,  1985.  Method  303F 
Determination  of  Mercury  by  the  Cold 
Vapor  Technique.  This  document  may 
be  obtained  from  the  American  PubUc 
Health  Association,  1015  18th  Street. 
NW.,  Washington.  DC  20036.  and  is 
incorporated  by  reference  for  Method 
29,  pars  5.4.3;  6.3;  and  7.2.3  of  appendix 
A  to  part  60. 

3.  In  part  60,  by  adding  method  29  to 
appendix  A  to  read  as  follows: 

Appendix  A — Test  Methods 


Method  29 — Determination  of  Metals 
Emissions  from  Stationary  Sources 

1   Applicability  and  Principle 

11     Applicability.  This  method  is 
applicable  to  the  determination  of  antimony 
(Sb).  arsenic  (As),  barium  (Ba).  beryllium 
(Be),  cadmium  (Cd).  chromium  (Or),  cobalt 
(Co),  copper  (Cu).  lead  (Pb),  manganese  (Mn), 
mercury  (Hg),  nickel  (Ni),  phosphorus  (P), 


selenium  (Se),  silver  (Ag),  thallium  (Tl),  and 
zinc  (Zn)  emissions  from  stationary  sources. 
This  method  may  be  used  to  determine 
particulate  emissions  in  addiUon  to  the 
metals  emissions  if  the  prescribed  procedures 
and  precautions  are  followed. 

1.1.1    Hg  emissions  can  be  measured, 
alternatively,  using  EPA  Method  101 A  of 
Appendix  B,  40  CFR  Part  61.  Method  101- 
A  measures  only  Hg  but  it  can  be  of  special 
interest  to  sources  which  need  to  measure 
both  Hg  and  Mn  emissions. 

1.2    Principle.  A  stack  sample  is 
withdrawn  isokinetically  from  the  source, 
particulate  emissions  are  collected  in  the 
probe  and  on  a  heated  filter,  and  gaseous 
emissions  are  then  collected  in  an  aqueous 
acidic  solution  of  hydrogen  peroxide 
(analyzed  for  all  metals  including  Hg]  and  an 
aqueous  acidic  solution  of  potassium 
permanganate  (analyzed  only  for  Hg).  The 
recovered  samples  are  digested,  and 
appropriate  fractions  are  analyzed  for  Hg  by 
cold  vapor  atomic  absorption  spectroscopy 
(CVAAS)  and  for  Sb,  As,  Ba,  Be.  Cd,  Cr,  Co, 
Cu,  Pb,  Mn,  Ni,  P,  Se,  Ag,  Tl.  and  Zn  by 
inductively  coupled  argon  plasma  emission 
spectroscopy  (ICAP)  or  atomic  absorption 
spectroscopy  (AAS).  Graphite  furnace  atomic 
absorption  spectroscopy  (GFAAS)  is  used  for 
analysis  of  Sb,  As,  Cd.  Co,  Pb,  Se,  and  Tl  if 
these  elements  require  greater  analytical 
sensitivity  than  can  be  obtained  by  ICAP.  If 
one  so  chooses,  AAS  may  be  used  for 
analysis  of  all  listed  metals  if  the  resulting  in- 
stack  method  detection  limits  meet  the  goal 
of  the  testing  program.  Similarly,  inductively 
coupled  plasma-mass  spectroscopy  (ICP-MS) 
may  be  used  for  analysis  of  Sb,  As,  Ba,  Be, 
Cd,  Cr,  Co,  Cu,  Pb,  Mn,  Ni,  As,  Tl  and  Zn. 

2.  Range,  Detection  Limits.  Precision,  and 
Interferences 

2.1  Range.  For  the  analysis  described  and 
for  similar  analyses,  the  ICAP  response  is 
linear  over  several  orders  of  magnitude. 
Samples  containing  metal  concentrations  in 
the  nanograms  per  ml  (ng/ml)  to  micrograms 
p>er  ml  (>ig/ml)  range  in  the  final  analytical 
solution  can  be  analyzed  using  this  method. 
Samples  containing  greater  than 
approximately  50  jig/ml  As,  Cr,  or  Pb  should 
be  diluted  to  that  level  or  lower  for  final 
analysis.  Samples  containing  greater  than 
approximately  20  \ig/m\  of  Cd  should  be 
diluted  to  that  level  before  analysis. 

2.2  Analytical  Detection  Limits.  (Note: 
See  section  2.3  for  the  description  of  in-stack 
detection  limits.) 

2.2.1     ICAP  analytical  detection  limits  for 
the  sample  solutions  (based  on  Method  6010 
in  EPA  Publication  SW-846,  Third  Edition 
(November  1986)  including  updates  I.  II,  IIA, 
and  OB,  as  incorporated  by  reference  in 
§60.17(i))  are  approximately  as  follows:  Sb 
(32  ng/ml).  As  (53  ng/ml),  Ba  (2  ng/ml).  Be 
(0.3  ng/ml).  Cd  (4  ng/ml),  Cr  (7  ng/ml),  Co 
(7  ng/ml).  Cu  (6  ng/ml).  Pb  (42  ng/ml).  Mn 
(2  ng/ml).  Ni  (15  ng/ml),  P  (75  ng/ml),  Se  (75 
ng/ml).  Ag  (7  ng/ml),  Tl  (40  ng/ml),  and  Zn 
(2  ng/ml).  ICP-MS  analytical  detection  limits 
(based  on  based  on  Method  6020  in  EPA 
Publication  SW-846,  Third  Edition 
(November  1986)  as  incorporated  by 
reference  in  §  60.17(i))  are  lower  generally  by 
a  factor  of  ten  or  more.  Be  is  lower  by  a  factor 
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of  three.  The  actual  sample  analytical 
detection  limits  are  sample  dependent  and 
may  vary  due  to  the  sample  matrix. 

2.2.2  The  analytical  detection  limits  for 
analysis  by  direct  aspiration  AAS  are 
approximately  as  follow:  Sb  (200  ng/ml).  As 
(2  ng/ml),  Ba  (100  ng/ml),  Be  (5  ng/ml),  Cd 
(5  ng/ml),  Cr  (50  ng/ml),  Co  (50  ng/ml),  Cu 
(20  ng/ml),  Pb  (100  ng/ml),  Mn  (10  ng/ml), 
Ni  (40  ng/ml),  Se  (2  ng/ml),  Ag  (10  ng/ml), 
Tl  (100  ng/ml),  and  Zn  (5  ng/ml). 

2.2.3  The  detection  limit  for  Hg  by 
CVAAS  (on  the  resultant  volume  of  the 
disgestion  of  the  aliquots  taken  for  Hg 
analyses)  can  be  approximately  0.02  to  0.2ng/ 
ml,  depending  up>on  the  type  of  CVAAS 
analytical  instrument  used. 


2.2.4    The  use  of  GFAAS  can  enhance  the 
detection  limits  compared  to  direct 
aspiration  AAS  as  follows;  Sb  (3  ng/ml).  As 
(1  ng/ml).  Be  (0.2  ng/ml).  Cd  (0.1  ng/ml),  Cr 
(1  ng/ml),  Co  (1  ng/ml),  Pb  (1  ng/ml),  Se  (2 
ng/ml),  and  Tl  (ng/ml). 

2.3    In-stack  Detectiori  Limits. 

2.3.1     For  test  planning  purposes  in-stack 
detection  limits  can  be  developed  by  using 
the  following  information  (1)  the  procedures 
described  in  this  method,  (2)  the  analytical 
detection  limits  described  in  Section  2.2  and 
in  EPA  Publication  SW-846,  Third  Edition 
(November  1986)  including  upxiates  I.  II.  IIA 
and  IIB,  as  incorporated  by  reference  in 
§60.17(i),  (3)  the  normal  volumes  of  300  ml 
(Analytical  Fraction  1)  for  the  front-half  and 


150  ml  (Analytical  Fraction  2 A)  for  the  back- 
half  samples,  and  (4)  a  stack  gas  sample 
volume  of  1.25  m^.  The  resultant  in-stack 
method  detection  limits  for  the  above  set  of 
conditions  are  presented  in  Table  29-1  and 
were  calculated  by  using  Eq.  29-1. 
AxB/C=D  Eq.  29-1 

Where: 

A=Analytical  detectin  limit.  |ig/ml. 
B=Liquid  volume  of  digested  sample  prior  to 

aliquotting  for  analysis.  Ml 
C=Stack  sample  gas  volume,  dsm^. 
D=In-stack  detection  limit,  jig/m'. 


Table  29-1 .— In-Stack  Method  Detection  Limits  (^g/m3)  fop  the  Front-Half,  the  Back-Half,  and  the  Total 

Sampling  Train  Using  ICAP  and  AAS 


Metal 

Front-half: 
Protje  and  filter 

Back-halt: 
Impingers  1-3 

Back-halt: 
Impingers  (4- 

Total  train: 

Antimony 

Arsenic            • 

'  7.7  (0.7) 

M  2.7  (0.3) 

0.5 

'  0.07  (0.05) 

M. 0(0.02) 

'  1 .7  (0.2) 

M.7(0.2) 

1.4 

M0.1  (0.2) 

'  0.5  (02) 

2  0.06 

3.6 

18 

'  18  (0.5) 

1.7 

'  9.6  (0.2) 

0.5 

•  3.8  (0.4) 

^6.4  (0.1) 

0.3 

'  0.04  (0.03) 

^0.5  (0.01) 

•0.8  (0.1) 

'0.8(0.1) 

0.7 

'5.0(0.1) 

'0.2  (0.1) 

2  0.3 

1.8 

9 

'  9  (0.3) 

0.9 

'4.8  (0.1) 

0.3 

20.2 

•11.5(1.1) 
'  19.1  (0.4) 

Barium 'V 

Bprvllium                     , 

0.8 

'0.11  (0.08) 

Cadmium           

'1.5(0.03) 

Chromium  

Cobalt  

Copper 

Lead                          

'  2.5  (0.3) 

'2.5(0.3) 

2.1 

'15.1  (0.3) 

Manganese  

Mercury 

Nickel        

'  0.7  (0.3) 
2  0.56 
5.4 

Phosphorus 

Selenium                        

27 

'  27  (0  8) 

Silver  

2.6 

Thallium   

'14.4  (0.3) 

Zinc  

0.8 

•  Mercury  analysis  only. 

'  Detection  limit  when  analyzed  by  GFAAS. 

2  Detection  limit  when  analyzed  by  CVAAS,  estimated  for  Back-Half  and  Total  Train.  See  Sections  2.2  and  5.4.3. 

Note:  Actual  method  in-stack  detection  limits  may  vary  from  these  values,  as  descrit>ed  in  Section  2.3.3. 


2.3.2  To  ensure  optimum  precision/ 
resolution  in  the  analyses,  the  target 
concentrations  of  metals  in  the  analytical 
solutions  should  be  at  least  ten  times  their 
respective  analytical  detection  limits.  Under 
certain  conditions,  and  with  greater  care  in 
the  analytical  procedure,  these 
concentrations  can  be  as  low  as 
approximately  three  times  the  respective 
analytical  detection  limits  without  seriously 
impairing  the  precision  of  the  analyses.  On 

at  least  one  sample  run  in  the  source  test,  and 
for  each  metal  analyzed,  perform  either 
repetitive  analyses,  Method  of  Standard 
Additions,  serial  dilution,  or  matrix  spike 
addition,  etc.,  to  document  the  quality  of  the 
data. 

2.3.3  Actual  in-stack  method  detection 
limits  are. based  on  actual  source  sampling 
parameters  and  analytical  results  as 
described  above.  If  required,  the  method  in- 
stack  detection  limits  can  be  improved  over 
those  shown  in  Table  29-1  for  a  specific  test 
by  either  increasing  the  sampled  stack  gas 
volume,  reducing  the  total  volume  of  the 
digested  samples,  improving  the  analytical 


detection  limits,  or  any  combination  of  the 
three.  For  extremely  low  levels  of  Hg  only. 
the  aliquot  size  selected  for  digestion  and 
analysis  can  be  increased  to  as  much  as  10 
ml.  thus  improving  the  in-stack  detection 
limit  by  a  factor  of  ten  compared  to  a  1  ml 
aliquot  size. 

2.3.3.1  A  nominal  one  hour  sampling  run 
will  collect  a  stack  gas  sampling  volume  of 
about  1.25  m'.  If  the  sampling  time  is 
increased  to  four  hours  and  5  m'  are 
collected,  the  in-stack  method  detection 
limits  would  be  improved  "by  a  factor  of  four 
compared  to  the  values  shown  in  Table 
29-1. 

2.3.3.2  The  in-stack  detection  limits 
assume  that  all  of  the  sample  is  digested  and 
the  final  liquid  volumes  for  analysis  are  the 
normal  values  of  300  ml  for  AnaKlical 
Fraction  1,  and  150  ml  for  Analytical 
Fraction  2A.  If  the  volume  of  .AnalMical 
Fraction  1  is  reduced  from  300  to  30  ml,  the 
in-stack  detection  limits  for  that  fraction  of 
the  sample  would  be  improved  by  a  factor  of 
ten.  If  the  volume  of  Analytical  Fraction  2A 
is  reduced  from  150  to  25  ml,  the  in-stack 


detection  limits  for  that  fraction  of  the 
sample  would  be  improved  by  a  factor  of  six 
Matrix  effect  checks  are  necessar>'  on  sample 
analyses  and  typically  are  of  much  greater 
significance  for  samples  that  have  beer, 
concentrated  to  less  than  the  norma!  origmal 
sample  volume  Reduction  of  .^nai>'1ical 
Fractions  1  and  2i\  to  \  oiumes  of  less  than 
30  and  25  ml.  respectively,  could  interfere 
with  the  redissolving  of  the  residue  and 
could  increase  interference  by  other 
compounds  to  an  intolerable  level 

2  3.3.3     When  both  of  the  modifications 
described  in  Sections  2.3.3  1  and  2.3  3  2  a.re 
used  simultaneously  on  one  sample,  the 
resultant  improvements  are  multiplicative. 
For  example,  an  increase  m  stack  gas  volume 
bv  a  factor  of  four  and  a  reduction  m  the  total 
liquid  sample  digested  volume  of  both 
.Analytical  Fractions  1  and  2.^  by  a  factor  of 
six  would  result  in  an  improvement  by  a 
factor  of  twenty-four  of  the  ;n-stack  method 
detection  limit. 

2  4     Precision  Tht  precision  (relative 
standard  deviation)  for  each  metai  detected 
in  a  method  development  test  jjerformed  at 
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A  sewage  sludge  incinerator  were  found  to  he 
as  follows:  Sb(12  7  percent).  As  (13  5 
percent),  Ba  (20.6  percent).  Cd  (115  percent). 
Cr  (11  2  percent).  Cu  (11.5  percent).  Pb(ll  6 
percent),  P  (14.6  pertent).  Se  (15  3  percent). 
Tl  (12  3  percent),  and  Zn  (11.8  percent)  The 
precision  for  .Ni  was  7  7  per{;ent  for  another 
test  conducted  at  a  source  simulator  Be,  Mn. 
and  .\g  were  not  detected  in  the  tests 
However,  based  on  the  analytical  detection 
limits  of  the  ICAP  for  these  metals,  their 
precisions  could  b«>  similar  to  those  for  the 
other  metals  when  detected  at  similar  levels. 


2  5     Interferences.  Iix)n  (Fe)  can  be  a 
spectral  interference  during  the  analysis  of 
As.  Cr.  and  Cd  by  ICAP.  Aluminum  (Al)  can 
be  a  spectral  interference  during  the  analysis 
of  As  and  Pb  by  ICAP.  Generally,  these 
interferences  can  be  reduced  by  diluting  the 
analytical  sample,  but  such  dilution  raises 
the  in-stack  detection  limits.  Background  and 
overlap  corrections  may  be  used  to  adjust  for 
spectral  interferences.  Refer  to  Method  6010 
in  EPA  Publication  SW-846  Third  Edition 
(November  1986)  including  updates  I.  II,  IIA 
and  MB,  as  incorporated  by  reference  in 


§60.17(i)  the  other  analytical  methods  used 
for  details  on  potential  interferences  to  this 
method.  For  all  GFAAS  analyses,  use  matrix 
modifiers  to  limit  interferences,  and  matrix 
match  all  standards. 

3.  Apparatus 

3.1     Sampling.  A  schematic  of  the 
sampling  train  is  shown  in  Figure  29-1.  It 
has  general  similarities  to  the  Method  5  train. 

BILLING  65«0-SO-M 
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Figure  29-1.      Sampling  train. 
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3.1.1     Probe  Nozzle  (Probe  Tip)  and 
Borosihcate  or  Quartz  Glass  Probe  Liner. 
Same  as  Method  5.  Sections  2.1  1  and  2.1.2. 
except  that  glass  nozzles  are  required  unless 
alternate  tips  are  constructed  of  materials 
that  are  free  from  contamination  and  will  not 
interfere  with  the  sample.  If  a  probe  tip  other 
than  glass  is  used,  no  correction  to  the 
sample  test  results  to  compensate  for  the 
nozzle's  effect  on  the  sample  is  allowed 
Probe  fittmgs  of  plastic  such  as  Teflon, 
polypropylene,  etc.  are  recommended  mstead 
of  metal  fittings  to  prevent  contamination  If 
one  chooses  to  do  so,  a  single  glass  piece 
consisting  of  a  combined  probe  tip  and  probe 
liner  may  be  used 

3.1  2     Pitot  Tube  and  Differential  Pressure 
Gauge  Same  as  Method  2.  Sections  2  1  and 
2.2.  respectively 

3  13     Filter  Holder.  Glass,  same  as 
Method  5.  Section  2  1.5.  except  use  a  Teflon 
filter  support  or  other  non-metallic,  non- 
contaminating  support  in  place  of  the  glass 
frit. 

3  14     Filter  Heating  System.  Same  as 
Method  5.  Section  2.1.6 

3.1  5     Condenser  Use  the  following 
system  for  condensing  and  collecting  gaseous 
metals  and  determining  the  moisture  content 
of  the  stack  gas.  The  condensing  system  shall 
consist  of  four  to  seven  impingers  connected 
in  series  with  leak-free  ground  glass  fittings 
or  other  leak-free,  non-contaminating  fittings. 
Use  the  first  impinger  as  a  moisture  trap  The 
second  impinger  (which  is  the  first  HN'Oi/ 
H;02  impinger)  shall  be  identical  to  the  first 
impinger  in  Method  5  The  third  impinger 
(which  is  the  second  HNOi/HjO:  impinger) 
shall  be  a  Greenburg  Smith  impinger  with  the 
standard  tip  as  described  for  the  second 
impinger  in  Method  5.  Section  2.1.7  The 
fourth  (empty)  impinger  and  the  fifth  and 
sixth  (both  acidified  KMn04)  impingers  are 
the  same  as  the  first  impinger  in  Method  5 
Place  a  thermometer  capable  of  measuring  to 
within  rC  (2°F)  at  the  outlet  of  the  last 
impinger.  If  no  Hg  analysis  is  planned,  then 
the  fourth,  fifth,  and  sixth  impingers  are  not 
used. 

3.1.6     Metering  System,  Barometer,  and 
Gas  Density  Determination  Equipment  Same 
as  Method  5,  Sections  2.1.8  through  2  1.10, 
respectively 

3  17  Teflon  Tape  For  ( apping  openings 
and  sealing  connections,  if  necessary,  on  the 
sampling  train. 

3.2.     Sample  Recovery   Same  as  Method  5, 
Sections  2.2.1  through  2  2  8  (Probe-Liner  and 
Probe-Nozzle  Brushes  or  Swabs.  Wash 
Bottles.  Sample  Storage  Containers,  Petri 
Dishes,  Glass  Graduated  Cylinder,  Plastic 
Storage  Containers,  Funnel  and  Rub))er 
Policeman,  and  Glass  Funnel),  respectively, 
with  the  following  exceptions  and  additions 

3  2  1     Non-metallic  Probe-Liner  and 
Probe-Nozzle  Brushes  or  Swabs  Use  non- 
metallii  probe-liner  and  probe-nozzle 
brushes  or  swabs  for  quantitative  recovery  of 
materials  collected  in  the  front-half  of  the 
sampling  train. 

3.2.2     Sample  Storage  Containers  Use 
glass  bottles  (see  the  Prpcaulion  in  Set  tion 
4  3.2  of  this  Method)  with  Teflon-lined  caps 
that  are  non-reactive  to  the  oxidizing 
solutions,  with  capacities  of  1000-  and  500- 
ml,  for  storage  of  acidified  KMnO*- 


containing  samples  and  blanks.  Glass  or 
polyethylene  bottles  may  be  used  for  other 
sample  types. 

3.2.3  Graduated  Cylinder.  Glass  or 
equivalent. 

3.2.4  Funnel.  Glass  or  equivalent. 

3.2.5  Labels.  For  identifying  samples. 

3.2.6  Polypropylene  Tweezers  and/or 
Plastic  Gloves.  For  recovery  of  the  filter  from 
the  sampling  train  filter  holder. 

3.3     Sample  Preparation  and  Analysis. 

3  3  1     Volumetric  Flasks.  100-ml,  250-ml. 
and  100-ml.  For  preparation  of  standards  and 
sample  dilutions. 

3.3.2     Graduated  Cylinders.  For 
preparation  of  reagents. 

3.3  3     Pan*  Bombs  or  Microwave  Pressure 
Relief  Vessels  with  Capping  Station  (GEM 
Corporation  model  or  equivalent).  For  sample 
(figestion. 

3  3.4  Beakers  and  Watch  Glasses.  250-ml 
beakers,  with  watch  glass  covers,  for  sample 
digestion. 

3.3.5     Ring  Stands  and  Clamps.  For 
securing  equipment  such  as  filtration 
apparatus. 

3.3  6     Filter  Funnels.  For  holding  filter 
paper. 

33  7     Disposable  Pasteur  Pipets  and 
Bulbs. 

3.3.8    Volumetric  Pipets. 

3  3.9    Analytical  Balance.  Accurate  to 
within  .01  mg. 

3.3.10  Microwave  or  Conventional  Oven. 
F'or  heating  samples  at  fixed  power  levels  or 
temperatures,  respectively 

3.3.11  Hot  Plates. 

3.3  12     Atomic  Absorption  Spectrometer 
(AAS).  Equipped  with  a  background 
corrector. 

3.3.12.1  Graphite  Furnace  Attachment. 
With  Sb.  As,  Cd.  Co,  Pb.  Se,  and  Tl  hollow 
cathode  lamps  (HCLs)  or  electrodeless 
discharge  lamps  (EDLs).  Same  as  Methods 
7041  (Sb),  7060  (As),  7131  (Cd).  72QlJCo), 
7421  (Pb),  7740  (Se),  and  7841  (Tl)  mEPA 
publiMtion  SW-846  Third  Edition 
(November  1986)  including  updates  I.  II.  IIA 
and  IIB,  as  incorporated  by  reference  in 
§60.17(i). 

3.3.12.2  Cold  Vaf>or  Mercury  Attachment, 
With  a  mercury  HCL  or  EDL.  an  air 
recirculation  pump,  a  quartz  cell,  an  aerator 
apparatus,  and  a  heat  lamp  or  desiccator 
tul)e.  The  heat  lamp  shall  be  capable  of 
raising  the  temperature  at  the  quartz  cell  by 
loT.  above  ambient,  so  that  no  condensation 
forms  on  the  wall  of  the  quartz  cell.  Same  as 
Method  6020  in  EPA  publication  SW-846 
Third  Edition  (November  1986)  including 
updates  I,  II,  IIA  and  IIB.  as  incorporated  by 
reference  in  §60,17(i).  See  Note  No.  2: 

Se(  tion  5.4  3  for  other  acceptable  approaches 
for  analysis  of  Hg  in  which  analytical 
detection  limits  of  0.002  ng/ml  were 
obtained 

3  3.13     Inductively  Coupled  Argon  Plasma 
Spectrometer,  With  either  a  direct  or 
sequential  reader  and  an  alumina  torch. 
Same  as  EPA  Method  6010  in  EPA 
publication  SW-846  Third  Edition 
(Novemter  1986)  including  updates  I.  II.  IIA 
and  IIB,  as  incorporated  by  reference  in 
§60,17(i), 

3,3  14     Inductively  Coupled  Plasma-Mass 
Spectrometer,  Same  as  EPA  .Method  6020  in 


EPA  publication  SW-846  Third  Edition 
(November  1986)  including  updates  I,  II.  IIA 
and  IIB,  as  incorporated  by  reference  in 
§60.17(i). 

4.  Reagents 

4.1  Unless  otherwise  indicated,  it  is 
intended  that  all  reagents  conform  to  the 
specifications  established  by  the  Committee 
on  Analytical  Reagents  of  the  American 
Chemical  Society,  where  such  specifications 
are  available.  Otherwise,  use  the  best 
available  grade. 

4.2  Sampling  Reagents. 

4.2.1  Sample  Filters.  Without  organic 
binders.  The  filters  shall  contain  less  than  1.3 
pig/in.*  of  each  of  the  metals  to  be  measured. 
Analytical  results  provided  by  filter 
manufacturers  stating  metals  content  of  the 
filters  are  acceptable.  However,  if  no  such 
results  are  available,  analyze  filter  blanks  for 
each  target  metal  prior  to  emission  testing. 
Quartz  fiber  filters  meeting  these 
requirements  are  recommended.  However,  if 
glass  fiber  filters  become  available  which 
meet  these  requirements,  they  may  be  used. 
Filter  efficiencies  and  unreactiveness  to 
sulfur  dioxide  (SOj)  or  sulfur  trioxide  (SOi) 
shall  be  as  described  in  Section  3.1.1  of 
Method  5. 

4.2.2  Water.  To  conform  to  ASTM 
Specification  D1193-77,  Type  II 
(incorporated  by  reference — See  §60.17).  If 
necessary,  analyze  the  water  for  all  target 
metals  prior  to  field  use.  All  target  metals 
should  be  less  than  1  ng/ml. 

4.2.3  Nitric  Acid  (HNO,).  Concentrated. 
Baker  Instra-analyzed  or  equivalent, 

4.2.4  Hydrochloric  Acid  (HCL). 
Concentrated.  Baker  Instra-analyzed  or 
equivalent. 

4.2.5  Hydrogen  Peroxide  (H2O3),  30 
Percent  (V/'V). 

4.2.6  Potassium  Permanganate  (KMn04). 

4.2.7  Sulhidc  Acid  (HjSO*). 
Concentrated. 

4.2.8  Silica  Gel  and  Crushed  Ice.  Same  as 
Method  5,  Sections  3.1.2  and  3.1,4, 
respectively. 

4.3     Pretest  Preparation  of  Sampling 

Reagents. 

4.3.1  HNOj/HjOj  Absorbing  Solution,  5 
Percent  HNOVlO  Percent  H2O2.  Add 
carefully  with  stirring  50  ml  of  concentrated 
HNO5  to  a  lOOO-ml  volumeric  flask 
containing  approximately  500  ml  of  water, 
and  then  add  carefully  with  stirring  333  ml 
of  30  percent  HjOj.  Dilute  to  volume  with 
water.  Mix  well.  This  reagent  shall  contain 
less  than  2  ng/ml  of  each  target  metal. 

4.3.2  Acidic  KMnO*  Absorbing  Solution. 
4  Percent  KMnO,  (W/V),  10  Percent  H2SO4 
(V/V).  Prepare  fresh  daily.  Mix  carefully, 
with  stirring,  100  ml  of  concentrated  H2SO4 
into  approximately  800  ml  of  water,  and  add 
water  with  stirring  to  make  a  volume  of  1 
liter:  this  solution  is  10  percent  H2SO4  (V/V). 
Dissolve,  with  stirring,  40  g  of  KMn04  into 
10  percent  H2SO4  (V/V)  and  add  10  percent 
H;S04  (V/V)  with  stirring  to  make  a  volume 
of  1  liter.  Prepare  and  store  in  glass  bottles 
to  prevent  degradation.  This  reagent  shall 
contain  less  than  2  ng/ml  of  Hg, 
Precaution:  To  prevent  autocatalytic 
decompwsition  of  the  permanganate  solution, 
filter  the  solution  through  Whatman  541 
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filter  paper.  Also,  due  to  the  potential  4.5.14     Hg  Standard  (AAS  Grade),  1000 

reaction  of  the  potassium  permanganate  with  tig/'ml 

the  acid,  there  could  ba  pressure  buildup  in  4,5,15     Pb  Standard  (AAS  Grade),  1000 

the  solution  storage  bottle.  Therefore  these  (ig'nil. 

bottles  shall  not  be  fully  filled  and  shall  be  4.5.16    As  Standard  (AAS  Grade),  1000 

vented  to  relieve  excess  pressure  and  prevent  (ig/ml 

explosion  potentials.  Venting  is  required,  but         4  5.17    Cd  Standard  (AAS  Grade),  1000 

not  in  a  manner  that  will  allow  MS^ml. 

contamination  of  the  solution.  A  No.  70-72  4.5.18    Cr  Standard  (AAS  Grade),  1000  Mg/ 

bole  drilled  in  the  container  cap  and  Teflon  ml. 

liner  has  been  used.  4.5.19    Sb  Standard  (AAS  Grade),  1000 

4.3.3  HNOj,  0.1  N.  Add  with  stirring  6.3  ^lg/ml. 

ml  of  concentrated  HNO3  (70  percent)  to  a  4.5.20    Ba  Standard  (AAS  Grade).  1000 

flask  containing  approximately  900  ml  of  ^g/ml. 

water.  Dilute  to  1000  ml  with  water.  Mix  4.5.21     Be  Standard  (AAS  Grade),  1000 

well.  This  reagent  shall  contain  less  than  2  ^/ml. 

ng/ml  of  each  target  metal.  4.5.22     Co  Standard  (AAS  Grade),  1000 

4.3.4  HCl,  8  N.  CarehiUy  add  with  stirring  (ig/ml. 

690  ml  of  concentrated  HCi  to  a  flask  4.5.23    Cu  Standard  (AAS  Grade).  1000 

containing  250  ml  of  wafer.  Dilute  to  1000  ml  jig/ml. 

with  water.  Mix  well.  This  reagent  shall  4.5.24    Mn  Standard  (AAS  Grade),  1000 

contain  less  than  2  ng/ml  of  Hg.  Hg/nil. 

4.4  Glassware  Cleaning  Reagents.  4.5.25    Ni  Standard  (AAS  Grade).  1000  »ig/ 

4.4.1  HNOj.  Concentrated.  Fisher  ACS  ml. 

grade  or  equivalent.  4.5.26    P  Standard  (AAS  Grade),  KXX)  jig/ 

4.4.2  Water.  To  conform  to  ASTM  ml. 

Specification  D1193-77,  Type  II  4.5.27    Se  Standard  (AAS  Grade),  1000  fig/ 

(incorfxjrated  by  reference — See  §60.17).  ml. 

4.4.3  HNO3,  10  Percent  (V/V).  Add  with  4.5.28    Ag  Standard  (AAS  Grade).  1000 
stirring  500  ml  of  concentrated  HNO3  to  a  Jig/tnl. 

flask  containing  approximately  4000  ml  of  4.5.29    Tl  Standard  (AAS  Grade),  1000  Mg/ 

water.  Dilute  to  5000  ml  with  water.  Mix  ml. 

well.  This  reagent  shall  contain  less  than  2  4.5.30    Zn  Standard  (AAS  Grade),  1000 

ng/ml  of  each  target  metal.  Hg/ro'- 

4.5  Sample  Digestion  and  Analysis  4.5.31     Al  Standard  (AAS  Grade),  1000  jig/ 
Reagents.  ™'- 

The  metals  standards,  except  Hg,  may  also  4.5.32     Fe  Standard  (AAS  Grade).  1000  ng/ 

be  made  from  solid  chemicals  as  described  in  "i'- 

Citation  3  of  the  Bibliography.  Refer  to  4.5.33     Hg  Standards  and  Quality  Control 

Citations  1 .  2,  or  5  of  the  Bibliography  for  Samples.  Prepare  fresh  weekly  a  10  ng/ml 

additional  information  on  Hg  standards.  The  intermediate  Hg  standard  by  adding  5  ml  of 

1000  fig/ml  Hg  stock  solution  standard  may  ^000  ►^g/ml  Hg  stock  solution  prepared 

be  made  according  to  Section  6.2.5  of  Method  according  to  Method  lOlA  to  a  500-ml 

jQjy^  volumetric  flask;  dilute  with  stirring  to  500 

4.5.1  HCL,  Concentrated.  ml  by  first  carefully  adding  20  ml  of  15 

4.5.2  Hydrofluoric  Acid  (HF).  percent  HNO3  and  then  adding  water  to  the 
Concentrated  500-ml  volume.  Mix  well.  Prepare  a  200  ng/ 

4.5.3  HNOj,  Concentrated.  Baker  Instra-  mj  working  Hg  standard  solution  fresh  daily: 
analyzed  or  equivalent.  «dd  5  ml  of  the  10  ^g/ml  mtermediate 

4.5.4  HNO3,  50  Percent  (V/V).  Add  with  standard  to  a  250-ml  volumetric  flask,  and 
stirring  125  ml  of  concentrated  HNO3  to  100  ^''y'!,'°350  m  with  5  ml  of  4  percent 

ml  of  water.  Dilute  to  250  ml  with  water.  Mix  KMn04  5  ml  o  15  percent  HNO3,  and  then 

well.  This  reagent  shall  contain  less  than  2  «[«'"•  '^^  ^«"-  "f  «'  ^""^.^^j  ^f^'^ 

ng/ml  of  each  target  metal.  «''3"°^^  °f/^«  working  Hg  standard  solution 

4.5.5  HNO„  5  Percent  (V/V).  Add  with  and  a  blank  to  prepare  the  standard  curve^ 
4-    •      =n_i    r .-»-.,. „j  uKTn  t^  arm  These  aliquots  and  blank  Shall  contam  0.0. 

sturmg  50  ml  of  concentrated  HNO3  to  800  ,„  ~„  _„  ,.«       jen     ir^u  u- 

If.      ni   .    .    -.ru^^x.    .u  .  ,„.„,  1.0,  2.0,  3.0,  4.0,  and  5.0  ml  of  the  working 

ml  of  water.  Dilute  to  1000  ml  with  water.  ...         .•  .  •   ■      „  o/^i  Ar^  l~i 

xf        II  -ru-   __        .   k  II        .    -1 .!,-„  Standard  solution  contammg  0,  200,  400.  600. 

Mix  well.  This  reagent  shall  contain  less  than  „,^        >  .r^r^      u  .      1     o— 

,    ,    ,       u .        .       .1  800,  and  1000  ng  Hg,  respectively.  Prepare 

2  ng/ml  of  each  target  metal.  .^         , ,  "    °i     u         1.  „ . 

4^.6    Water.  To  conform  to  ASTM  ?"«^7  'i^"^'  T^  !^  i'  T      ^'i  '^^T 

Specification  D1193-77.  Type  II  caliSiuon  r^^  '" 

(incorporated  by  reference-See  §60.17).  ''%'.5'l4°°IO\P  Standards  and  Quality 

4.5.7  Hydroxylamine  Hydroch  onde  and  ^^^^  5^  ,^^  Calibration  standards  for 
Sodium  Chloride  Solution.  See  Citation  2  of  j^^  ^^,     ^^^  ^^  ^  combined  into  four 
the  B.bhc^phy  for  preparation.  different  mixed  standard  solutions  as 

4.5.8  Stannous  Chlonde.  See  Citation  2  of  fniiow,-. 
the  Bibliography  for  preparation. 

C,"I  ^t'm:;::^;lyZ'  "^  MX^D  standard  SOLUT.0NS  fOR 

preparation.  lUAK  ANALYSIS 

4.5.10  H2SO4,  Concentrated.  

4.5.11  Potassium  Persulfate,  5  Percent  Solution 

(W/V).  See  Citation  2  of  the  Bibliography  for  

preparation.  I 

4.5.12  Nickel  Nitrate,  Ni  (NO})2  6H2O.  M  

4.5.13  Lanthanum  Oxide,  L.a203.  I" 


Mixed  Standard  SOLLrriONS  for 
ICAP  Analysis— Continued 


Sotulton 

EtefTients 

IV  

Ag,  P,  Sb,  TL 

Elements 


As.  Be,  Cd.  Mn,  Pb,  Se,  Zn. 
Ba,  Co,  Cu,  Fe. 
Al.  Cr,  Ni. 


Prepare  these  standards  by  combining  and 
diluting  the  appropriate  volumes  of  the  1000 
ng/ml  solutions  with  5  percent  HNO3.  A 
minimum  of  one  standard  and  a  blank  can  be 
used  to  form  each  calibration  curve. 
However,  prepare  a  separate  quality  control 
sample  spiked  with  known  amounts  of  the 
target  metals  in  quantities  in  the  mid-range 
of  the  calibration  curve.  Suggested  standard 
levels  are  25  ng/ml  for  Al,  Cr  and  Pb,  15  ng/ 
ml  for  Fe,  and  10  iig/nd  for  the  remaining 
elements.  Prepare  any  standards  containing 
less  than  1  tibial  of  metal  on  a  daily  basis. 
Standards  containing  greater  than  1  ti%/m\  of 
metal  should  be  stable  for  a  minimum  of  1 
to  2  weeks.  For  ICP-MS,  follow  Method  6020 
in  EPA  Publication  SW-M6  Third  Edition 
(November  1986)  including  updates  I.  II.  IIA 
and  IIB,  as  incorporated  by  reference  in 
§60.17(i). 

4.5.35  GFAAS  Standards.  Sb.  As,  Cd.  Co. 
Pb,  Se,  and  Tl.  F^pare  a  10  ^x%/m\  standard 
by  adding  1  ml  of  1000  ^ml  standard  to  a 
100-ml  volumetric  flask.  Dilute  with  stimng 
to  100  ml  with  10  percent  HNO3.  For  GFAAS. 
matrix  match  the  standards.  Prepare  a  100 
ng/ml  standard  by  adding  1  ml  of  the  10  ng/ 
ml  standard  to  a  100-ml  volumetric  flask,  and 
dilute  to  100  ml  with  the  appropriate  matrix 
solution.  Prepare  other  standards  by  diluting 
the  100  ng/ml  standards.  Use  at  least  five 
standards  to  make  up  the  standard  curve. 
Suggested  levels  are  0,  10,  50.  75.  and  100 
ng/ml.  F*repare  quality  control  samples  by 
making  a  separate  10  n^ml  standard  and 
diluting  until  it  is  in  the  range  of  the 
samples.  Prepare  any  standards  containing 
less  than  1  ng/ml  of  metal  on  a  daily  basis 
StEUidards  containing  greater  than  1  n^ml  of 
metal  should  be  stable  for  a  minimum  of  1 

to  2  weeks, 

4.5.36  Matrix  Modifiers 

4.5.36.1  Nickel  Nitrate.  1  Percent  (V/V), 
Dissolve  4,956  g  of  Ni  (N03)2«6H:0  or  other 
nickel  compound  suitable  for  preparation  of 
this  matrix  modifier  in  approximately  50  ml 
of  water  in  a  100-ml  volumetric  flask.  Dilute 
to  100  n-'  with  water, 

4.5.36.2  Nickel  Nitrate.  0,1  Percent  (V/V), 
Dilute  10  ml  of  1  percent  nickel  nitrate 
solution  to  100  ml  with  water.  Inject  an  equal 
amount  of  sample  and  this  modifier  into  the 
graphite  furnace  during  GFAAS  analysis  for 
As. 

4.5.36.3  Lanthanum.  Carefully  dissolve 
0.5864  g  of  La203  in  10  ml  of  concentrated 
HNO3.  and  dilute  the  solution  by  adding  it 
with  stirring  to  approximately  50  m!  of  water 
Dilute  to  100  ml  with  water,  and  mix  well 
Inject  an  equal  amount  of  sample  and  this 
modifier  into  the  graphite  furnace  during 
GFAAS  analysis  for  Pb, 

4.5.37  Whatman  40  and  541  Filter  Papers 
(or  equivalent).  For  filtration  of  digested 
samples, 

5.  Procedure 

5.1     Sampling.  The  complexity  of  this 
method  is  such  that,  to  obtain  reliable  results. 
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both  testers  and  analysts  must  Ih'  trained  and 
experienced  with  the  test  procedures, 
including  soun;e  sampling;  reagent 
preparation  and  handling,  sample  handling, 
safety  equipment  and  procedures,  analytical 
calculations,  reporting;  and  the  specific 
pr(x:edural  descriptions  throughout  this 
method 

5  1  1     Pretest  Preparation   Follow  the 
same  general  pnK:edure  given  in  Method  5. 
S«Htion  4  11.  except  that,  unless  particulate 
emissions  are  to  be  determined,  the  filter 
need  not  be  desiccated  or  weighed   First, 
rinse  all  sampling  train  glassware  with  hot 
tap  water  and  then  wash  in  hot  soapy  water 
Next,  rinse  glassware  three  times  with  tap 
water,  followed  bv  thn-e  additional  rinses 
with  water  Then  soak  all  glassware  in  a  10 
percent  (V/V)  nitric  acid  solution  for  a 
minimum  of  4  hours,  rinse  three  times  with 
water,  rinse  a  final  time  with  acetone,  and 
allow  to  air  dry  (x)ver  all  glassware  op«;nings 
where  contamination  c  an  (xcur  until  the 
sampling  train  is  assembled  for  sampling 

5  1  2     Preliminary  LH^terminations.  Same 
as  Method  5.  .Section  4  1  2 

5  13     Preparation  of  Sampling  Train 

5  13  1     Set  up  the  sampling  train  as 
shown  in  Figure  2^  1    P'ollow  the  same 
general  pr<x;edures  given  in  Method  5, 
.Section  4  1  3.  except  place  100  ml  of  the 
HNO,/H..O.-  solution  (.Sc'ction  4  3  1    of  this 
method)  in  each  of  the  second  and  third 
impingers  as  shown  in  Figure  2')-l   Place*- 
100  ml  of  the  acidic  kMn()4  absorbing 
solutitm  (Section  4  3  2  of  this  method)  in 
each  of  the  fifth  and  sixth  impingers  as 
shown  in  Figure  24-1.  and  transfer 
approximately  200  to  300  g  of  pre-weighed 
silica  gel  from  its  container  to  the  last 
impinger  Alternatively,  the  silica  gel  may  f)e 
weighed  directly  in  the  impinger  |ust  prior  to 
final  train  assembly 

5  1  3  2     Based  on  the  spt>c  ific:  source 
sampling  conditions,  the  use  of  an  empty 


first  impinger  c  an  tx^  eliminated  if  the 
moisture  to  be  collected  in  the  impingers  will 
1)^  less  than  approximately  100  ml. 

5  13.3     If  Hg  analysis  will  not  be 
performed,  the  fourth,  fifth,  and  sixth 
impingers  as  shown  in  Figure  29-1  are  not 
required 

5  13  4     To  insure  leak-free  sampling  train 
connections  and  to  prevent  possible  sample 
contamination  problems,  use  Teflon  tape  or 
other  non-contaminating  material  instead  of 
silicone  grease. 

Precaution:  Exercise  extreme  care  to 
prevent  contamination  within  the  train. 
Prevent  the  acidic  KMn04  from  contacting 
any  glassware  that  contains  sample  material 
to  b«;  analyzed  for  Mn.  Prevent  acidic  H2O2 
from  mixing  with  the  acidic  KMn04. 

5  1.4     Leak-Check  Prcx:edures.  Follow  the 
leak-check  procedures  given  in  Method  5. 
Section  4.1.4.1  (Pretest  Leak-Check).  Section 
4  1.4.2  (Leak-Checks  During  the  Sample 
Run),  and  Section  4  1.4.3  (Post-Test  Leak- 
Checks). 

5  15     Sampling  Train  Operation  Follow 
the  pro<:edures  given  in  Method  5.  Section 
4  15  When  sampling  for  Hg.  use  a  procedure 
analagous  to  that  described  in  Section  7.1.1 
of  Method  101  A.  40  CFR  Part  61 ,  Appendix 
B.  if  necessary  to  maintain  the  desired  color 
in  the  last  acidified  permanganate  impinger. 
For  each  run.  record  the  data  required  on  a 
data  sheet  such  as  the  one  shown  in  Figure 
5-2  of  Method  5. 

5  1  6     Calculation  of  Percent  Isokinetic. 
Same  as  Method  5,  Section  4,1,6, 

5  2     Sample  Recovery, 

5  2,1     Begin  cleanup  procedures  as  soon 
as  the  probe  is  removed  from  the  stack  at  the 
end  of  a  sampling  period.  The  probe  should 
be  allowed  to  cool  prior  to  sample  recovery. 
When  it  can  be  safely  handled,  wipe  off  all 
external  particulate  matter  near  the  tip  of  the 
prof)e  nozzle  and  place  a  rinsed,  non- 
contaminating  cap  over  the  probe  nozzle  to 


prevent  losing  or  gaining  particulate  matter. 
Do  not  cap  the  probe  tip  tightly  while  the 
sampling  train  is  cooling;  a  vacuum  can  form 
in  the  filter  holder  with  the  undesired  result 
of  drawing  liquid  from  the  impingers  onto 
the  filter. 

5.2.2  Before  moving  the  sampling  train  to 
the  cleanup  site,  remove  the  probe  from  the 
sampling  train  and  cap  the  open  outlet.  Be 
careful  not  to  lose  any  condensate  that  might 
be  present.  Cap  the  filter  inlet  where  the 
probe  was  fastened.  Remove  the  umbilical 
cord  from  the  last  impinger  and  cap  the 
impinger.  Cap  the  filter  holder  outlet  and 
impinger  inlet  Use  non-contaminating  caps, 
whether  ground-glass  stoppers,  plastic  caps, 
serum  caps,  or  Teflon  tape  to  close  these 
of)enings. 

5.2.3  Alternatively,  the  following 
pr(x;edure  may  be  used  to  disassemble  the 
train  before  the  probe  and  filter  holder/oven 
are  completely  cooled:  Initially  disconnect 
the  filter  holder  outlet/impinger  inlet  and 
loosely  cap  the  open  ends.  Then  disconnect 
the  probe  from  the  filter  holder  or  cyclone 
inlet  and  loosely  cap  the  open  ends.  Cap  the 
probe  tip  and  remove  the  umbilical  cord  as 
previously  described. 

5.2.4  Transfer  the  probe  and  filfer- 
impinger  assembly  to  a  cleanup  area  that  is 
clean  and  protected  from  the  wind  and  other 
potential  causes  of  contamination  or  loss  of 
sample.  Insfject  the  train  before  and  during 
disassembly  and  note  any  abnormal 
conditions.  Take  special  precautions  to 
assure  that  all  the  items  necessary  for 
recovery  do  not  contaminate  the  samples. 
The  sample  is  recovered  and  treated  as 
follows  (see  schematic  in  Figures  29-2a  and 
29-2b); 
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Figure  29-2a.      Sample  recovery  scheae. 
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5.2.5  Container  No,  1  (Sample  Filter). 
Carefully  remove  the  filter  from  the  filter 
holder  and  place  it  in  its  labeled  j>etri  dish 
container.  To  handle  the  filter,  use  either 
acid-washed  polypropylene  or  Teflon  coated 
tweezers  or  clean,  dispmsable  surgical  gloves 
rinsed  with  water  and  dried.  If  it  is  necessary 
to  fold  the  filter,  make  certain  the  particulate 
cake  is  inside  the  fold.  Carefully  transfer  the 
filter  and  any  particulate  matter  or  filter 
fibers  that  adhere  to  the  filter  holder  gasket 
to  the  fjetri  dish  by  using  a  dry  (acid-cleaned) 
nylon  bristle  brush.  Do  not  use  any  metal- 
containing  materials  when  recovering  this 
train.  Seal  the  labeled  petri  dish. 

5.2.6  Container  No.  2.  (Acetone  Rinse). 
Perform  this  procedure  only  if  a 
determination  of  particulate  emissions  is  to 
be  made.  Quantitatively  recover  particulate 
matter  arid  any  condensate  from  the  probe 
nozzle,  probe  fitting,  probe  liner,  and  front 
half  of  the  filter  holder  by  washing  these 
components  with  a  total  of  100  ml  of  acetone, 
while  simultaneously  taking  great  care  to  see 
that  no  dust  on  the  outside  of  the  probe  or 
other  surfaces  gets  in  the  sample.  The  use  of 
exactly  100  ml  is  necessary  for  the 
subsequent  blank  correction  procedures. 
Distilled  water  may  be  used  instead  of 
acetone  when  approved  by  the  Administrator 
and  shall  be  used  when  specified  by  the 
Administrator;  in  these  cases,  save  a  water 
blank  and  follow  the  Administrator's 
directions  on  analysis. 

5.2.6.1  Carefully  remove  the  probe 
nozzle,  and  clean  the  inside  surface  by 
rinsing  with  acetone  from  a  wash  bottle 
while  brushing  with  a  non-metallic  brush. 
Brush  until  the  acetone  rinse  shows  no 
visible  particles,  then  make  a  final  rinse  of 
the  inside  surface  with  acetone. 

5.2.6.2  Brush  and  rinse  the  sample 
exposed  inside  parts  of  the  probe  fitting  with 
acetone  in  a  similar  way  until  no  visible 
particles  remain.  Rinse  the  probe  liner  with 
acetone  by  tilting  and  rotating  the  probe 
while  squirting  acetone  into  its  upper  end  so 
that  all  inside  surfaces  will  be  wetted  with 
acetone.  Allow  the  acetone  to  drain  from  the 
lower  end  into  the  sample  container.  A 
funnel  may  be  used  to  aid  in  transferring 
liquid  washings  to  the  container.  Follow  the 
acetone  rinse  with  a  non-metallic  probe 
brush.  Hold  the  probe  in  an  inclined 
position,  squirt  acetone  into  the  upfier  end  as 
the  prob)e  brush  is  being  pushed  with  a 
twisting  action  three  times  through  the  probe. 
Hold  a  sample  container  underneath  the 
lower  end  of  the  probe,  and  catch  any 
acetone  and  particulate  matter  which  is 
brushed  through  the  probe  until  no  visible 
particulate  matter  is  carried  out  with  the 
acetone  or  until  none  remains  in  the  probe 
liner  on  visual  inspection.  Rinse  the  brush 
with  acetone,  and  quantitatively  collect  these 
washings  in  the  sample  container.  After  the 
brushing,  make  a  final  acetone  rinse  of  the 
probe  as  described  above. 

5.2.6.3  It  is  recommended  that  two 
people  clean  the  probe  to  minimize  sample 
losses.  Between  sampling  runs,  keep  brushes 
clean  and  protected  from  contamination. 
Clean  the  inside  of  the  front-half  of  the  filter 
holder  by  rubbing  the  surfaces  will,  a  non- 
metallic  brush  and  rinsing  with  acetone. 
Rinse  each  surface  three  times  or  more  if 


needed  to  remove  visible  jiarticulate.  Make  a 
final  rinse  of  the  brush  and  filter  holder. 
After  all  acetone  washings  and  particulate 
matter  have  been  collected  in  the  sample 
container,  tighten  the  lid  so  that  acetone  will 
not  leak  out  when  shippwd  to  the  laboratory. 
Mark  the  height  of  the  fluid  level  to 
determine  whether  or  not  leakage  occurred 
during  transport.  Clearly  label  the  container 
to  identify  its  contents. 

5.2.7  Container  No.  3  (Probe  Rinse).  Keep 
the  probe  assembly  clean  and  free  from 
contamination  during  the  probe  rinse.  Rinse 
the  probe  nozzle  and  fitting,  probe  liner,  and 
front-half  of  the  filter  holder  thoroughly  with 
a  total  of  100  ml  of  0.1  N  HNO,,  and  place 
the  wash  into  a  sample  storage  container. 
(Note:  The  use  of  a  total  of  exactly  100  ml 

is  necessary  for  the  subsequent  blank 
correction  procedures.) 

Perform,  the  rinses  as  applicable  and 
generally  as  described  in  Method  12,  Section 
5.2.2.  Record  the  volume  of  the  rinses.  Mark 
the  height  of  the  fluid  level  on  the  outside 
of  the  storage  container  and  use  this  mark  to 
determine  if  leakage  occurs  during  transport. 
Seal  the  container,  and  clearly  label  the 
contents.  Finally,  rinse  the  nozzle,  probe 
liner,  and  front-half  of  the  filter  holder  with 
water  followed  by  acetone,  and  discard  these 
rinses. 

5.2.8  Container  No.  4  (Impingers  1 
through  3.  Moisture  Knockout  Impinger. 
when  used.  HNOj/HjO:  Impingers  Contents 
and  Rinses).  Due  to  the  potentially  large 
quantity  of  liquid  involved,  the  tester  may 
place  the  impinger  solutions  from  impingers 
1  through  3  in  more  than  one  container,  it 
necessary.  Measure  the  liquid  in  the  first 
three  impingers  to  within  0.5  ml  using  a 
graduated  cylinder.  Record  the  volume.  This 
information  is  required  to  calculate  the 
moisture  content  of  the  sampled  flue  gas 
Clean  each  of  the  first  three  impingers.  the 
filter  support,  the  back  half  of  the  filter 
housing,  and  connecting  glassware  by 
thoroughly  rinsing  with  100  ml  of  0.1  N 
HNOj  using  the  procedure  as  applicable  in 
Method  12,  Section  5.2.4. 

(Note:  The  use  of  exactly  100  ml  of  0.1  N 
HNOj  rinse  is  necessary  for  the  subsequent 
blank  correction  procedures.  Combine  the 
rinses  and  impinger  solutions,  measure  and 
record  the  final  total  volume.  Mark  the  height 
of  the  fluid  level,  seal  the  container,  and 
clearly  label  the  contents.) 

5.2.9  Container  Nos.  5A  (0.1  N  HNO^A  5B 
fKMnOJH2SOi  absorbing  solution),  and  5C 
(8  N  HCl  rinse  and  dilution). 

5.2.9.1  When  sampling  for  Hg.  pour  all 
the  liquid  from  the  impinger  (normally 
impinger  No.  4)  that  immediately  preceded 
the  two  permanganate  impingers  into  a 
graduated  cylinder  and  measure  the  volume 
to  within  0.5  ml.  This  information  is  required 
to  calculate  the  moisture  content  of  the 
sampled  flue  gas.  Place  the  liquid  in 
Container  No.  5A.  Rinse  the  impinger  with 
exactly  100  ml  of  0.1  N  HNO.i  and  place  this 
rinse  in  Container  No.  5A 

5.2.9.2  Pour  all  the  liquid  from  the  two 
permanganate  impingers  into  a  graduated 
cylinder  and  measure  the  volume  to  within 
0.5  ml.  This  information  is  required  to 
calculate  the  moisture  content  of  the  sampled 


flue  gas.  Place  this  acidic  KMnO*  solution 
into  Container  No.  SB.  Using  a  total  of 
exactly  100  ml  of  fresh  acidified  KMnO^ 
solution  for  all  rinses  (approximately  33  ml 
per  rinse),  rinse  the  two  permanganate 
impingers  and  connecting  glassware  a 
minimum  of  three  times.  Pour  the  rinses  into 
Container  No.  5B.  carefully  assuring  transfer 
of  all  loose  precipitated  materials  from  the 
two  impingers.  Similarly,  using  100  ml  total 
of  water,  rinse  the  pwrmanganate  impingers 
and  connecting  glass  a  minimum  of  three 
times,  and  pour  the  rinses  into  Container  5B 
carefully  assuring  transfer  of  any  loose 
precipitated  material.  Mark  the  height  of  the 
fluid  level,  and  clearly  label  the  contents 
Read  the  Precaution:  in  Section  4.3  2.  S'OTE 
Due  to  the  p>otential  reaction  of  KMn04  with 
acid,  pressure  buildup  can  occur  in  the 
sample  storage  bottles  Do  not  fill  these 
bottles  completely  and  take  precautions  to 
relieve  excess  pressure  A  No  70-72  hole 
drilled  in  the  container  cap  and  Teflon  iiner 
has  b)een  used  successfully 

5.2.9.3  If  no  visible  dep>osits  remain  after 
the  water  rinse,  no  further  rinse  is  necessary 
However,  if  deposits  remain  on  the  impinger 
surfaces,  wash  them  with  25  ml  of  8  N  HCi 
and  place  the  wash  in  a  sepwrate  sample 
container  labeled  Nc.  5C  containing  200  mi 
of  water.  First,  place  200  ml  o;  water  in  the 
container.  Then  wash  the  impinger  walls  and 
stem  with  the  HCl  by  turning  the  impinger 
on  its  side  and  rotating  it  so  that  the  HCl 
contacts  ail  inside  surfaces.  Use  a  total  of 
only  25  ml  of  8  N  HCl  for  rinsing  both 
f>erinanganate  impingers  combined  Rinse  the 
first  impinger.  then  pour  the  actual  rinse 
used  for  the  first  impinger  into  the  second 
impinger  for  its  rinse.  Finally,  pour  the  25  ml 
of  8  N  HCl  rinse  carefully  into  the  container 
Mark  the  height  of  the  fluid  level  on  the 
outside  of  the  container  to  determine  if 
leakage  occurs  during  transport 

5.2.10  Cxintainer  No.  6  (Silica  Geli  Note 
the  color  of  the  indicating  silica  gel  to 
determine  whether  it  has  been  completely 
sp)ent  and  make  a  notation  of  its  condition. 
Transfer  the  silica  gel  from  its  impinger  to  its 
original  container  and  seal  it  The  tester  raa\ 
use  a  funnel  to  [xjur  the  silica  gel  and  a 
rubber  policeman  to  remove  the  silica  ge! 
from  the  impinger  The  small  amount  oi 
particles  that  might  adhere  to  the  impinger 
wall  need  not  be  removed.  Do  not  use  water 
or  other  liquids  to  transfer  the  silica  gel  since 
weight  gained  in  the  silica  gel  impinger  .!■ 
used  for  moisture  calculations,  .alternatively, 
if  a  balance  is  available  in  the  field  record 
the  weight  of  the  spent  silica  gel  (or  silica  gei 
plus  impinger]  to  the  nearest  0  5  g 

5.2.11  Container  .No,  7  (.\cetonf' Blank)   If 
particulate  emissions  are  to  be  determined   at 
least  once  during  each  field  lest   place  a  100- 
ml  portion  of  the  acetone  used  in  the  sample 
recover}-  process  into  a  container  labeled  No 
7,  Seal  the  container, 

5.2.12  Container  No  8A  10  1  N  H\0-. 
Blank),  .^t  least  once  during  each  field  test. 
place  300  ml  of  the  O.l  \  HN()>  solution  used 
in  the  sample  rero\er\  proces*^  into  a 
container  labeled  No  S.^  .Seal  the  container 

5.2.13  Container  No  8B  (Water  Blank'  At 
least  once  during  each  field  test,  place  100 
ml  of  the  water  used  in  the  sample  reco\ery 
process  into  a  container  labeled  \o  SB   Sea! 
the  container 
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5  -'  14     Container  Nu   9  (5  Percent  HNOv 
10  Pen:ent  H:();  Blank)   At  Ica.st  once  during 
each  field  test,  place  20()  ml  of  the  5  F'ercent 
HNOv  10  Pertent  H.()..  solution  used  as  the 
nitru:  ai  id  impinger  reuxeni  into  a  container 
labeled  No   9   Seal  the  container 
•   S2  15     (jintainer  No    10  I.A'.ulified 
Ik.MnO*  Blank)   At  least  on(  e  during  each 
field  test   pla(e  1(X)  ml  of  the  acidified 
KMnt)4  solution  use(i  as  the  impinger 
solvition  and  in  the  sample  recovery  pnx.ess 
into  a  container  lahele<l  No   10   Prepare  the 
(ontauier  as  dest.ritx'd  in  .S<'ction  f).2  9  J 
Read  the  Prfftnition   m  S«h  tion  4  .)  2   and 
read  the  Note  in  Section  5  2  9  2 

5  2  1b     (A)ntainer  No   11  (8  N  HC:i  Blank) 
.At  least  once  during  each  field  test.  pla<  e  2(X) 
ml  of  water  into  a  sample  container  lab<Med 
No   11   Then  carefullv  add  with  stirring  2S 
ml  of  8  N  HCl    Mix  well  and  seal  the 
container 

5  2,17     (Container  No   12  (.Sample  Filter 
Blank)   Once  during  each  field  test,  place 
into  a  petn  dish  labeled  No   12  thn-e  unuseii 
blank  filters  from  the  same  lot  as  the 
sampling  filters  Seal  the  petn  dish 

S  .)     Sample  Prcpamtion   Note  the  level  of 
the  liquid  in  each  of  the  containers  and 
deterrniiie  if  any  sample  was  lost  during 
shipment   If  a  noticeable  amount  of  leakage 
has  occurred,  either  void  the  sample  or  use 
methcKls,  subject  to  the  apprfival  of  the 
.Administrator,  to  < orret:!  the  final  results   A 


diagram  illustrating  sample  preparation  and 
analysis  pnxedures  for  each  of  the  sample 
train  comfK)nents  is  shown  in  Figure  29-3, 
5  i  1     Container  No   1  (Sample  Filter) 
5  .t  1  1     If  particulate  emissions  are  being 
determined,  first  desiccate  the  filter  and  filter 
catch  without  added  heat  (do  not  heat  the 
filters  to  speed  the  drying)  and  weigh  to  a 
lonstant  weight  as  described  in  Section  4,3 
of  Metho<i  5 

5  3  1,2     Following  this  procedure,  or 
initially,  if  particulate  emissions  are  not 
t)eing  determined  in  addition  to  metals 
analysis,  divide  the  filter  with  its  filter  catch 
into  portions  containing  approximately  0,5  g 
each  Place  the  pieces  in  the  analyst's  choice 
of  either  individual  microwave  pressure 
relief  vessels  or  Parr"  Bombs,  Add  6  ml  of 
concentrated  HNO,  and  4  ml  of  concentrated 
HP  to  each  vessel  For  microwave  heating, 
microwave  the  samples  for  approximately  12 
to  15  minutes  total  heating  time  as  follows: 
heat  for  2  to  3  minutes,  then  turn  off  the 
microwave  for  2  to  3  minutes,  then  heat  for 
2  to  3  minutes,  etc.  continue  this  alternation 
until  the  12  to  15  minutes  total  heating  time 
are  completed  (this  procedure  should 
comprise  approximately  24  to  30  minutes  at 
600  watts).  Microwave  heating  times  are 
approximate  and  are  dependent  upon  the 
numter  of  samples  being  digested 
simultaneously  Sufficient  heating  is 
evidenced  by  sorbent  reflux  within  the 


vessel.  For  conventional  heating,  heat  the 
Parr*  Bombs  at  140  °C  (285  °F)  for  6  hours. 
Then  cool  the  samples  to  room  femf)erature. 
and  combine  with  the  acid  digested  probe 
rinse  as  required  in  Section  5.3.3, 

5,3  1,3     If  the  sampling  train  includes  an 
optional  glass  cyclone  in  front  of  the  filter, 
prepare  and  digest  the  cyclone  catch  by  the 
procedures  described  in  section  5.3,1.2  and 
then  combine  the  digestate  with  the  digested 
filter  sample, 

5,3,2    Container  No.  2  (Acetone  Rinse). 
Note  the  level  of  liquid  in  the  container  and 
confirm  on  the  analysis  sheet  whether  or  not 
leakage  occurred  during  traneport.  If  a 
noticeable  amount  of  leakage  has  occurred, 
either  void  the  sample  or  use  methods, 
subject  to  the  approval  of  the  Administrator, 
to  correct  the  final  results.  Measure  the  liquid 
in  this  container  either  volumetrically  within 
1  ml  or  gravimetrically  within  0.5  g  Transfer 
the  contents  to  an  acid-cleaned,  tared  250-ml 
beaker  and  evajxirate  to  dryness  at  ambient 
tempwrature  and  pressure.  If  particulate 
emissions  are  being  determined,  desiccate  for 
24  hours  without  added  heat,  weigh  to  a 
constant  weight  according  to  the  procedures 
described  in  Section  4.3  of  Method  5,  and 
ref)ort  the  results  to  the  nearest  0.1  mg. 
Redissolve  the  residue  with  10  ml  of 
concentrated  HNOj. 
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Quantitatively  combine  the  resultant  sample. 
including  all  liquid  and  any  particulate 
matter,  with  Container  No  3  before 
beginning  Section  5  .1  3 

5  3  3     Qintainer  No   3  (Probe  Rinse). 
Venfv  that  the  pH  of  this  sample  is  2  or 
lower   If  it  IS  not.  acidifv  the  sample  by 
careful  addition  with  stirring  of  concentrated 
HNOi  to  pH  2   I'se  water  to  rinse  the  sample 
into  a  beaker,  and  cover  the  beaker  with  a 
ribbed  watth  glass  Reduce  the  sample 
volume  to  approximately  20  ml  by  heating  on 
d  hot  plate  Jt  a  temperature  |usl  b^low 
boiling  Digest  the  sample  in  mu  rowave 
vessels  or  Parr"  Bombs  by  ((uantitatively 
transferring  the  s.miple  to  the  vessel  or  bomb, 
carefully  adding  the  6  ml  of  loiicentrated 
HNOi.  4  ml  of  concentrated  HF,  and  then 
continuing  to  follow  the  prcK  edures 
desiTibed  in  Section  fi  3  1  2  Then  combine 
the  resultant  sample  direi  tlv  with  the  acid 
digested  portions  of  the  filter  prepared 
prtniousiv  in  Sec  tion  S  I  1  2  The  resultant 
combined  sample  is  referred  to  as  "Soiitplr 
Fraction  1"  Filter  the  combined  sample 
using  Whatman  S4  1  filter  paper   Dilute  to 
300  ml  (or  the  appropriate  volume  for  the 
exp«t.ted  metals  concentration)  with  water 
This  diluted  sample  is   "Analytical  Fraction 
1  "  Measure  and  r«<  ord  the  volume  of 
.■\nalvtii  al  Fraction  1  to  within  0  1  ml 
Quantitatively  remove  a  SO-ml  alicjuot  and 
label  as  "Analvlical  Fmrtion  IB'    l^bel  the 
remaining  250-ml  portion  as  "Analytical 
Fraction  lA  '  .Analytical  Fraction  lA  is  used 
for  IC-AP  or  A.\S  analysis  for  all  desired 
metals  except  Hg  .Analytical  Fraction  IB  is 
used  for  the  determination  of  front-half  Mg 

5  ^  4     Container  .No  4  (Impingers  1-3) 
Vleasure  and  rec  ord  the  total  volume  of  this 
sample  to  within  0  5  ml  and  latiel  it    "tiainplc 
Fractmn  2"  Remove  a  7S-  to  lUO-ml  aliquot 
for  Hg  analysis  and  lab«?l  the  aliquot 
"Anal\-1icnl  Fraction  JB"  Label  the 
remaining  portion  of  Container  No  4  as 
"Samplf  Fraction  JA"  Sample  Frac  tion  2.\ 
defines  the  volume  of  Analytical  Fraction  Z.\ 
prior  to  digestion    All  of  Sample  Frac  tion  2,\ 
IS  digested  to  prociuce    Analytical  Fraction 
2A"  .Analytical  Fraction  2.A  defines  the 
volume  of  Sample  Frac  tion  2.\  after  its 
digestion  and  the  volume  of  .Analytical 
Fraition  JA  is  nonnallv  ISO  ml    .Analytical 
Frac  tion  2.A  is  analyzed  for  all  metals  exc;ept 
Hg.  Verify  that  the  pH  of  Sample  Frac  tion  2.A 
is  2  or  lower  If  necessary,  use  i  oncentrated 
HNOi  by  careful  addition  and  stirring  to 
lower  Sample  Frac  tion  2A  to  pH  2    Ise  water 
•o  rinse  Sample  Frm  tion  J.A  into  a  beaker 
,ind  then  (  over  the  )>eaker  wi'h  a  ribb<'d 
vvdtc  h  glass   Reduce  Sample  Fraction  J.A  to 
approximalelv  2(1  ml  by  heating  on  a  hot 
plate  at  a  teinjierature  lust  Ih'Iow  boiling 
Then  follow  either  of  the  digestion 
prixedures  described  ;n  Sec  tions  t  1  4  1  or 
5  3  4  2 

5  3  4  1     Ciinvenlioiial  Digestion 
Pfoc  ediire   .Aild  tO  ml  of  'id  pert  ent  HNOi, 
and  heat  for  M)  minutes  on  a  hot  plate  to  |ust 
below  boiling   .Add  10  ml  of  I  pen  ent  H.-O; 
and  heat  for  10  mort?  minutes   Add  50  mi  ot 
hot  water  and  heat  the  sample  for  an 
additional  20  minutes  I'^xil.  filter  the 
sample,  and  dilute  to  150  ml  (or  the 
appropriate  volume  for  the?  expected  metals 
concentrations!  with  water.  This  dilution 


produces  Analytical  Fraction  2A.  Measure 
and  record  the  volume  to  within  0.1  ml. 

5.3  4.2     Microwave  Digestion  Procedure. 
Add  10  ml  of  50  percent  HNOi  and  heat  for 
6  minutes  total  heating  time  in  alternations 
of  1  to  2  minutes  at  600  Watts  followed  by 
1  to  2  minutes  with  no  power,  etc.,  similar 
to  the  procedure  described  in  Section  5,3.1, 
.Allow  the  sample  to  ccxil.  Add  10  ml  of  3 
percent  H2O3  and  heat  for  2  more  minutes. 
.Add  50  ml  of  hot  water,  and  heat  for  an 
additional  5  minutes  Cool,  filter  the  sample, 
and  dilute  to  150  ml  (or  the  appropriate 
volume  for  the  expected  metals 
(  oncentrations)  with  water.  This  dilution 
produces  Analytical  Fraction  2A.  Measure 
and  record  the  volume  to  within  0.1  ml, 
(Note:  .All  microwave  heating  times  given  are 
approximate  and  are  dependent  upwn  the 
number  of  samples  being  digested  at  a  time. 
Heating  times  as  given  above  have  been 
found  acceptable  for  simultaneous  digestion 
of  up  to  12  individual  samples.  Sufficient 
heating  is  evidenced  by  solvent  reflux  within 
the  vessel  ) 

5  3.5     Container  No.  5A  (Impinger4), 
Container  Nos  5B  and  5C  (Impingers  5  and 
61   Keep  the  samples  in  Containers  Nos,  5A. 
5B,  and  5C  separate  from  each  other  Measure 
and  record  the  volume  of  5A  to  within  0.5 
ml   Label  the  contents  of  Container  No.  5A 
to  be  Analytical  Fraction  3A  To  remove  any 
brown  Mnbi  precipitate  from  the  contents  of 
Cxmtainer  No.  5B,  filter  its  contents  through 
Whatman  40  filter  paper  into  a  500  ml 
volumetric  flask  and  dilute  to  volume  with 
water  Save  the  filter  for  digestion  of  the 
brown  MnO;  precipitate  Label  the  500  ml 
filtrate  from  Container  No,  5B  to  be 
.Analytical  Fraction  38,  Analyze  .Analytical 
Fraction  3B  for  Hg  within  48  hours  of  the 
filtration  step.  Place  the  saved  filter,  which 
was  used  to  remove  the  brown  MnO; 
precipitate,  into  an  appropriately  sized 
vented  c;ontainer,  which  will  allow  release  of 
.iny  gases  including  chlorine  formed  when 
the  filter  is  digested.  In  a  laboratory  hood 
whic  h  will  remove  any  gas  produced  by  the 
digestion  of  the  .MnO;'.  add  25  ml  of  8  N  HCI 
to  the  filter  and  allow  to  digest  for  a 
minimum  of  24  hours  at  room  temperature. 
Filter  the  contents  of  Container  No.  5C 
through  a  Whatman  40  filter  into  a  500-ml 
volumetric  flask  Then  filter  the  result  of  the 
digestion  of  the  brown  MnOz  from  Container 
No  5B  through  a  Whatman  40  filter  into  the 
same  500-ml  volumetric  flask,  and  dilute  and 
mix  well  to  volume  with  water   Discard  the 
Whatman  40  filter  Mark  this  combined  500- 
ml  diKite  HCI  solution  as  .Analvtical  Fraction 
3C 

5  3  h     Cxjntainer  No  6  (Silica  Gel).  Weigh 
the  spent  silu  a  gel  (or  silica  gel  plus 
impinger)  to  the  nearest  0  5  g  using  a  balance 

5  4     Sample  Analysis  For  each  sampling 
train  sample  run.  seven  individual  analytical 
samples  are  generated,  two  for  all  desired 
iiieldls  exiept  Hg,  and  five  for  Hg.  .A 
schematic  identifying  each  sample  container 
.ml  the  jiresc  ribed  analytical  preparation  and 
.Kidivsis  sc  heme  is  shown  in  Figure  29-3. 
The  first  two  analytical  samples,  labeled 
Analytic  al  Fractions  l.A  and  iB,  consist  of 
the  digested  samples  from  the  front-half  of 
the  train   .Analytical  Fraction  lA  is  for  ICAP. 
ICP-.MS  or  AAS  analysis  as  described  in 


Sections  5.4.1  and  5.4.2,  respectively. 
Analytical  Fraction  IB  is  for  front-half  Hg 
analysis  as  described  in  Section  5.4.3.  The 
contents  of  the  back-half  of  the  train  are  used 
to  prepare  the  third  through  seventh 
analytical  samples.  The  third  and  fourth 
analytical  samples,  labeled  Analytical 
Fractions  2A  and  28,  contain  the  samples 
firom  the  moisture  removal  impinger  No.  1,  if 
used,  and  HNO3H2O2  impingers  Nos,  2  and 
3.  Analytical  Fraction  2A  is  for  ICAP,  ICP- 
MS  or  AAS  analysis  for  target  metals,  except 
Hg.  Analytical  Fraction  28  is  for  analysis  for 
Hg  The  fifth  through  seventh  analytical 
samples,  labeled  Analytical  Fractions  3A,  SB, 
and  3C,  consist  of  the  impinger  contents  and 
rinses  from  the  empty  impinger  No.  4  and  the 
H2S04/KMn04  Impingers  Nos.  5  and  6.  These 
analytical  samples  are  for  analysis  for  Hg  as 
described  in  Section  5.4.3.  The  total  back- 
half  Hg  catch  is  determined  from  the  sum  of 
Analytical  Fractions  2B.  3A,  3B.  and  3C. 
Analytical  Fractions  lA  and  2A  can  be 
combined  proportionally  prior  to  analysis. 

5.4.1     ICAP  and  ICP-MS  Analysis. ' 
Analyze  Analytical  Fractions  lA  and  2A  by 
ICAP  using  Method  6010  or  Method  200.7 
(40  CFR  part  136.  appendix  C).  Calibrate  the 
ICAP,  and  set  up  an  analysis  program  as 
described  in  Method  6010  or  Method  200.7. 
Follow  the  quality  control  procedures 
described  in  Section  7,3.1.  Recommended 
wavelengths  for  analysis  are  as  follows: 


Element 


Aluminum  ..... 

Antimony  

Arsenic 

Banum 

Beryllium  

Cadmium 

Chromium  ... 

Cobalt 

Copper  

Iron  

Lead 

Manganese  . 

Nickel  

Phosphorous 

Selenium 

Sih^er  

Thallium  

Zinc  


Wave- 
length 
(nm) 


308.215 
206.833 
193.696 
455.403 
313.042 
226.502 
267.716 
228.616 
324.754 
259.940 
220.353 
257.610 
231.604 
214.914 
196.026 
328.068 
190.864 
213.856 


These  wavelengths  represent  the  best 
combination  of  specificity  and  potential 
detection  limit.  Other  wavelengths  may  be 
substituted  if  they  can  provide  the  needed 
specificity  and  detection  limit,  and  are 
treated  with  the  same  corrective  techniques 
for  spectral  interference  Initially,  analyze  all 
samples  for  the  target  metals  (except  Hg)  plus 
Fe  and  Al  If  Fe  and  Al  are  present,  the 
sample  might  have  to  be  diluted  so  that  each 
of  these  elements  is  at  a  concentration  of  less 
than  50  ppm  so  as  to  reduce  their  spectral 
interferences  on  As,  Cd.  Cr,  and  Pb.  Perform 
ICP-MS  analvsis  by  following  Method  6020 
in  EPA  Publication  SW-846  Third  Edition 
(November  1986)  including  updates  I,  II,  IIA, 
and  IIB.  as  incorporated  by  reference  in 
§60.17(i). 

(Note:  When  analyzing  samples  in  a  HF 
matrix,  an  alumina  torch  should  be  used, 
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since  all  front-half  samples  will  contain  HF, 
use  an  alumina  torch.) 

5.4.2.     AAS  by  Direct  Aspiration  and/or 
GFAAS.  If  analysis  of  metals  in  Analytical 


Fractions  1 A  and  2 A  by  using  GFAAS  or 
direct  aspiration  AAS  is  needed,  use  Table 
29-2  to  determine  which  techniques  and 
procedures  to  apply  for  each  target  metal. 
Use  Table  29-2.  if  necessary,  to  determine 


techniques  for  minimization  of  interferences. 
Calibrate  the  instrument  according  to  Section 
6.3  and  follow  the  quality  control  procedures 
specified  in  Section  7.3.2. 


Table  29-2.— Applicable  Techniques,  Methods  and  Minimization  of  Interference  for  AAS  Analysis 


Metal 


Technique 


SW-846 1 
method  No. 


Wavelength 
(nm) 


Interlerences 


Cause 


Minimization 


Fe 

°b 
Pb 

Mn 
Nl  . 

Se 


Ag 


Tl 


Tl 


Aspiration 

Aspiration 
Furnace  .. 

Aspiration 
Aspiration 

Furnace  .. 


7380 

7420 
7421 


7460 
7520 


7740 


Aspiration 


7760 


Aspiration 


Furnace 


7840 


7841 


Zn 
Sb 

Sb 
As 

Ba 

Be 

Be 
Cd 


Aspiration  

Aspiration  

Furnace  

Furnace  

Aspiration  7080 

Aspiration  

Furnace  

Aspiration  


7950 
7040 

7041 
7060 

7080 

7090 

7091 
7130 


248.3 

283.3 
283.3 


279.5 
232.0 


196.0 


328.1 


276.8 


276.8 


213.9 
217.6 

217.6 
193.7 

553.6 

234.9 

234.9 
228.8 


Contamination  

217.0  nm  alternate  

Poor  recoveries 

403.1  nm  alternate  

352.4  nm  alternate  Fe,  Co,  and 

Cr. 

Nonlinear  response 

Volatility 

Adsorption  &  scatter 


Adsorption  &  Scatter  AgCI  insol- 
uble. 


Hydrochloric  acid  or  chloride 


High  Si,  Cu,  &  P  Contamination 


1000  mg/ml  Pb  Ni,  Cu,  or  acid 


High  Pb  

Arsenic  volatilization 

Aluminum  

Calcium 

Barium  ionization 

500  ppm  Al  High  Mg  and  Si  ... 

Be  in  optical  path  

Absorption  and  light  scattering 


Great  care  taken  to  avoid  corv 
lamination. 

Background  correction  requHBd. 

Matrix  nwdifier,  add  10  ul  of 
phosphorus  acid  to  i  mi  o( 
prepared  sample  in  sampler 
cup. 

Background  correction  required. 

Backgrourxl  correction  required. 

Matrix  matching  or  nitrous-oxde/ 
acetylene  flame 

sample  dilution  or  use  352.3  nm 
hne. 

Spike  samples  arxj  refererx:e 
materials  and  add  mckel  ne 
trate  to  minimize  volatilization. 

Background  correction  is  re- 
quired and  Zeeman  back- 
ground correction  can  be  use- 
ful. 

Background  correction  is  re- 
quired. Avoid  Hydrochtonc  acid 
unless  silver  is  in  solution  as  a 
chkyide  complex  Sample  and 
starxlards  monitored  tor  asp»- 
ratkxi  rate. 

Background  correction  is  re- 
quired. Hydrochtonc  acid 
shouM  not  be  used. 

Background  correction  e  re- 
quired. 

Verify  that  tosses  are  not  occur- 
ring tor  voiatization  by  spiked 
samples  or  standard  addition, 
Palladium  is  a  suitable  matrix 
modifier. 

Strontium  removes  Cu  and  phos- 
phate, Great  care  taken  to 
avoid  contanwution. 

Use  secondary  wavetengttis  of 
231.1.nm;  match  sample  & 
standards  acid  corKentration 
or  use  nitrous  oxidefacetylerw 
flame. 

Secondary  Wavelength  or 
Zeeman  correction. 

Spiked  sanrples  and  add  mcke) 
nitrate  solution  to  digestates 
prior  to  analysis. 

Use  Zeeman  background  correc- 
tion. 

High  holtow  cathode  current  and 
narrow  band  set, 

2  ml  of  KO  per  100  ml  of  sanv 
pie. 

Add0.i%fluonde. 

Use  method  of  standard  addi- 
I     tions. 

I  Optinuze  parameters  to  minimize 
,      effects. 

I  Background    correction    is    re- 
quired. 
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Table  29-2.— Applicable  Techniques,  Methods  and  Minimization  of  Interference  for  AAS  Analysis— 

Continued 


Technique 

SW-846' 
method  No. 

Wavetength 
(nm) 

inteflerences 

Metal 

Cause 

Minimization 

Cd 

Furnace  

Asmration  

7131 

7190 

7201 
7191 

7210 

228.8 

357.9 
240  7 

As  above 

As  above. 

Excess  Chloride  

Ammonium  phosphate  used  as  a 

Ploet  tios           

matrix  modifier. 

Cr 

Akali  metal - 

Fxcess  chloride      

Use  cadmiun-free  tips. 

KQ    Kxwzation    suppressant    in 

Co 

Cr  

Cu 

Furnace  

samples  and  standards— Con- 
sutt  m(gs  literature. 
Use  Method  of  Standard  Addi- 

357.9 

200  mg/L  Ca  and  P 

txxis. 
All  catcium  nitrate  lor  a  known 

AspiratKxi  

324  7 

Absorption  &  scatter 

constant  effect  and  to  elimi- 
nate effect  of  phosphate. 
Consult  manufacturer's  manual. 

'  Refer  to  EPA  publication  SW-846  Third  Edition  (November  1986)  including  updates 
§60.17(1). 


5.4.3     C\'AAS  Hg  analysis  Analyze 
Analyti<  al  Fractions  IB,  2B.  3A,  38.  and  3C 
separately  for  Hg  using  CVAAS  following  the 
method  outlined  in  Method  7470  in  EPA 
Publication  SW-«46  Third  Edition 
(Novemb«*r  1986)  including  updates  1,  II.  IIA 
and  IIB.  as  incorporated  by  reference  in 
§60  17(i)  or  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastpwatcr.  16th 
Edition.  (19851,  Method  303F.  as 
incorporated  by  reference  in  §60  17.  or. 
opt!,jna!ly  using  \OTE  \o  2  m  this  section. 
St-t  up  the  calibration  curve  (zero  to  1000  ngj 
as  des'Tibed  in  Method  7470  or  similar  to 
Mo'hod  30JF  using  3(X)-ml  BOD  bottles 
instead  of  Erlenmeyers   Perform  the 
following  for  each  Hg  analysis  From  each 
(ingiiidl  sample,  select  and  record  an  aliquot 
in  the  size  range  from  1  ml  to  10  ml   If  no 
prior  knowledge  of  the  expected  amount  of 
Hg  Hi  the  sample  exists,  a  5  ml  aliquot  is 
suggested  for  the  first  dilution  to  100  ml  (see 
\OTE  \n   1  in  this  Section)  The  total 
amount  of  Hg  in  the  aliquot  shall  be  less  than 
1  ug  and  Within  the  range  (zero  to  1000  ng) 
of  the  calibration  curve  Place  the  sample 
aliquot  into  a  separate  J(K)-ml  BOD  bottle, 
and  add  enough  water  tn  make  a  total  volume 
of  10()  ml   Next  add  to  it  sequentially  the 
sample  digestion  solutions  and  perform  the 
sample  preparation  described  in  the 
prcx..edures  of  Method  7470  or  Method  303F 
(See  MC^TE  So  2  m  thii  Section)  If  the 
iriaximum  readings  are  off-stale  (because  Hg 
in  the  aliquot  exceeded  the  calibration  range. 
in',  hiding  the  situation  when;  only  a  1-ml 
aliquot  of  the  original  sample  was  digested). 
Uien  d.lute  the  original  sample  (or  a  portion 
(it  It)  with  U.15  percent  HNCJi  (15  ml 
coiice.-.trated  HNOi  per  liter  aqueous 
solution)  so  that  when  a  1-  to  10-ml  aliquot 
of  the    0  1  T  HNO<  percent  dilution  of  the 
original  sample"  is  digested  and  analyzed  by 
the  procedures  described  above,  it  will  yield 
an  analysis  within  the  range  of  the 
lahbration  curve 

Note  No.  1  to  Section  S.4.3.  When  Hg 
leve's  in  the  sample  fractions  are  below  the 
ir-stac  k  detection  limit  given  in  Table  29-1. 
sele(  t  a  10  ml  aliquot  for  digestion  and 
analysis  as  described 


Note  No.  2  to  Section  5.4.3.  Optionally.  Hg 
can  be  analyzed  by  using  the  CVAAS 
analytical  procedures  given  by  some 
instrument  manufacturer's  directions.  These 
include  calibration  and  quality  control 
procedures  for  the  Leeman  Model  PS200,  the 
Perkin  Elmer  FIAS  systems,  and  similar 
models,  if  available,  of  other  instrument 
manufacturers.  For  digestion  and  analyses  by 
these  instruments,  perform  the  following  two 
steps; 

(1)  Digest  the  sample  aliquot  through  the 
addition  of  the  aqueous  hydroxylamine 
hydrochloride/sodium  chloride  solution  tKe 
same  as  described  in  this  Section  5.4.3.:  (The 
Leeman.  Perkin  Elmer,  and  similar 
instruments  described  m  this  note  add 
automatically  the  necessary  stannous 
chloride  solution  during  the  automated 
analysis  of  Hgl  and 

(2)  Upon  completion  of  the  digestion 
described  in  paragraph  (1).  of  this  note, 
analyze  the  sample  according  to  the 
instrument  manufacturer's  directions.  This 
approach  allows  multiple  (including 
duplicate)  automated  analyses  of  a  digested 
sample  aliquot. 

6  Calibration 

Maintain  a  laboratory  log  of  all 
calibrations. 

6  1     Sampling  Train  Calibration.  Calibrate 
the  sampling  train  components  according  to 
the  indicated  sections  of  Method  5:  Probe 
Nozzle  (Section  5  1);  Pitot  Tube  (Section  5.2); 
.Metering  System  (Section  5  3),  Probe  Heater 
(Section  5.4);  Temperature  Gauges  (Section 
5  5);  Leake-Che<  k  of  the  Metering  System 
(Section  5  6);  and  Barometer  (Section  5.7). 

6.2     Industivelv  Coupled  Argon  Plasma 
Spectrometer  Calibration  Prepare  standards 
as  outlined  in  Section  4  5.  Profile  and 
calibrate  the  instrument  according  to  the 
manufacturers  recommended  procedures 
using  those  standards.  Check  the  calibration 
once  per  hour  If  the  instrument  does  not 
reproduce  the  standard  concentrations 
within  10  percent,  perform  the  complete 
calibration  procedures.  Perform  ICP-MS 
analysis  by  following  Method  6020  in  EPA 
Publication  SW-846  Third  Edition 
(November  1986)  including  updates  1. 11.  IIA 


IIA,  and  IIB.  as  incorporated  by  reference  in 


and  IIB,  as  incorporated  by  reference  in 
§60.17(1). 

6.3     Atomic  Absorption  Spiectrometer — 
Direct  Aspiration  AAS,  GFAAS,  and  CVAAS 
analyses.  Prepare  the  standards  as  outlined  in 
Section  4.5  and  use  them  to  calibrate  the 
sfjectrometer.  Calibration  procedures  are  also 
outlined  in  the  EPA  methods  referred  to  in 
Table  29-2  and  in  Method  7470  in  EPA 
Publication  SW-846  Third  Edition 
(November  1986)  including  updates  I,  II,  IIA 
and  IIB,  as  incorporated  by  reference  in 
§  60. 1 7(i)  or  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater.  16th 
Edition,  (1985).  Method  303F  (for  Hg)  as 
incorporated  by  reference  in  §60.17.  Run 
each  standard  curve  in  duplicate  and  use  the 
mean  values  to  calculate  the  calibration  line. 
Recalibrate  the  instrument  approximately 
once  every  10  to  12  samples. 

7.  Quality  Control 

7  1     Field  Reagent  Blanks,  if  analyzed. 
Perform  the  digestion  and  analysis  of  the 
blanks  in  Container  Nos.  7  through  12  that 
were  produced  in  Sections  5.2.11  through 
5.2.17,  respectively.  For  Hg  field  reagent 
blanks,  use  a  10  ml  aliquot  for  digestion  and 
analysis. 

7.1.1  Digest  and  analyze  one  of  the  filters 
from  Container  No.  12  per  Section  5.3.1.  100 
ml  from  Container  No.  7  per  Section  5.3.2, 
and  100  ml  from  Contaitier  No.  8A  per 
Section  5.3.3.  This  step  produces  blanks  for 
Analytical  Fractions  lA  and  IB. 

7.1.2  Combine  100  ml  of  Container  No. 
8A  with  200  ml  from  Container  No.  9,  and 
digest  and  analyze  the  resultant  volume  per 
Section  5.3.4.  This  step  produces  blanks  for 
Analytical  Fractions  2A  and  2B. 

7.1.3  Digest  and  analyze  a  100-ml  portion 
of  Container  No.  8A  to  produce  a  blank  for 
Analytical  Fraction  3A. 

7.1.4  Combine  100  ml  from  Container  No. 
10  with  33  ml  from  Container  No  8B  to 
produce  a  blank  for  Analytical  Fraction  3B 
Filter  the  resultant  133  ml  as  described  for 
Container  No.  5B  in  Section  5.3.5,  except  do 
not  dilute  the  133ml.  Analyze  this  blank  for 
Hg  within  48  hrs.  of  the  filtration  step,  and 
use  400  ml  as  the  blank  volume  when 
calculating  the  blank  mass  value.  Use  the 


actual  volumes  of  the  other  analytical  blanks 
when  calculating  their  mass  values. 

7.1.5  Digest  the  filter  that  was  used  to 
remove  any  brown  MnOz  precipitate  from  the 
blank  for  Analytical  Fraction  3B  by  the  same 
procedure  as  described  in  Section  5.3.5  for 
the  similar  sample  filter.  Filter  the  digestate 
and  the  contents  of  Cont9iner  No.  11  through 
Whatman  40  paper  into  a  500-ml  volumetric 
flask,  and  dilute  to  volume  with  water.  These 
steps  produce  a  blank  for  Analytical  Fraction 
3C. 

7.1.6  Analyze  the  blanks  for  Analytical 
Fraction  Blanks  lA  and  2A  per  Section  5.4.1 
and/or  Section  5.4.2.  Analyze  the  blanks  for 
Analytical  Fractions  IB,  2B,  3A,  3B.  and  3C 
per  SiBCtion  5.4.3.  Analysis  of  the  blank  for 
Analytical  Fraction  lA  produces  the  front- 
half  reagent  blank  correction  values  for  the 
desired  metals  except  for  Hg;  Analysis  of  the 
blank  for  Analytical  Fraction  IB  produces  the 
front-half  reagent  blank  correction  value  for 
Hg.  Analysis  of  the  blank  for  Analytical 
Fraction  2A  produces  the  back-half  reagent 
blank  correction  values  for  all  of  the  desired 
metals  except  for  Hg,  while  separate  analyses 
of  the  blanks  for  Analytical  Fractions  2B,  3A, 
3B,  and  3C  produce  the  back-half  reagent 
blank  correction  value  for  Hg. 

7.2    Quality  Control  Samples.  Analyze  the 
following  quality  control  samples. 

7.2.1     ICAP  and  ICP-MS  Analysis.  Follow 
the  respective  quality  control  descriptions  in 
Section  8  of  Methods  6010  and  6020  of  EPA 
Publication  SW-846  Third  Edition 
(November  1986)  including  updates  I,  II,  IIA 
and  IIB,  as  incorporated  by  reference  in 
§  60.17(i).  For  the  purposes  of  a  source  test 
that  consists  of  three  sample  runs,  modify 
those  requirements  to  include  the  following: 
two  instrument  check  standard  runs,  two 
calibration  blank  runs,  one  interference 
check  sample  at  the  beginning  of  the  analysis 
(analyze  by  Method  of  Standard  Additions 
unless  within  25  percent),  one  quality  control 
sample  to  check  the  accuracy  of  the 
calibration  standards  (required  to  be  within 
25  piercent  of  calibration),  and  one  duplicate 
analysis  (required  to  be  within  20  percent  of 
average  or  repeat  all  analyses). 

7.2.2.    Direct  Aspiration  AAS  and/or 
GFAAS  Analysis  for  Sb,  As,  Ba.  Be.  Cd,  Cu. 
Cr.  Co.  Pb,  Ni.  Mn.  Hg,  P.  Se,  Ag,  Tl.  and  Zn. 
Analyze  all  samples  in  duplicate.  Perform  a 
matrix  spike  on  at  least  one  front-half  sample 
and  one  back-half  sample,  or  one  combined 
sample.  If  recoveries  of  less  than  75  percent 
or  greater  than  125  percent  are  obtained  for 
the  matrix  spike,  analyze  each  sample  by  the 
Method  of  Standard  Additions.  Analyze  a 
quality  control  sample  to  check  the  accuracy 
of  the  calibration  standards.  If  the  results  are 
not  within  20  percent,  repeat  the  calibration. 

7.2.3    CVAAS  Analysis  for  Hg.  Analyze  all 
samples  in  duplicate.  Analyze  a  quality 
control  sample  to  check  the  accuracy  of  the 
calibration  standards  (if  not  within  15 
percent,  repeat  calibration).  Perform  a  matrix 
spike  on  one  sample  (if  not  within  25 
percent,  analyze  all  samples  by  the  Method 
of  Standard  Additions).  Additional 
information  on  quality  control  can  be 
obtained  from  Method  7470  of  EPA 
Publication  SW-846  Third  Edition 
(November  1986)  including  updates  I,  n,  ILA 
and  IIB.  as  incorporated  by  reference  in 


§60.17(i)  or  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater,  16th 
Edition.  (1985),  Method  303F  as  incorporated 
by  reference  in  §60.17. 

8.  Calculations 

8.1  Dry  Gas  Volume.  Using  the  data  from 
this  test,  calculate  Vmiuai.  the  dry  gas  sample 
volume  at  standard  conditions  as  outlined  in 
Section  6.3  of  Method  5. 

8.2  Volume  of  Water  Vap>or  and  Moisture 
Content.  Using  the  total  volume  of 
condensate  collected  during  the  source 
sampling,  calculate  the  volume  of  water 
vapor  V.4WI,  and  the  moisture  content  Bw,  of 
the  stack  gas.  Use  Equations  5-2  and  5-3  of 
Method  5. 

8.3  Stack  Gas  Velocity.  Using  the  data 
from  this  test  and  Equation  2-9  of  Method  2, 
calculate  the  average  stack  gas  velocity. 

8.4  Metals  (Except  Hg]  in  Source  Sample. 

8.4.1  Analytical  Fraction  lA,  Front-Half, 
Metals  (except  Hg).  Calculate  separately  the 
amount  of  each  metal  collected  in  Sample 
Fraction  1  of  the  sampling  train  using  the 
following  equation; 

Mft,=C.,  Fd  V^,,  Eq.  29-1 

where: 

Mn.=Total  mass  of  each  metal  (except  Hg) 
collected  in  the  front  half  of  the 
sampling  train  (Sample  Fraction  1).  Mg- 

C.i=Concentration  of  metal  in  Analytical 
Fraction  lA  as  read  from  the  standard 
curve.  Mg/ml. 

Fd=Dilution  factor  (Fj  =  the  inverse  of  the 
fractional  portion  of  the  concentrated 
sample  in  the  solution  actually  used  in 
the  instrument  to  produce  the  reading 
Ci.  For  example,  if  a  2  ml  aliquot  of 
Analytical  Fraction  lA  is  diluted  to  10 
ml  to  place  it  in  the  calibration  range,  Fd 
=  5). 

VK>in.i=Total  volume  of  digested  sample 
solution  (Analytical  Fraction  1).  ml. 
8.4.1.1    If  Analytical  Fractions  1 A  and  2A 

are  combined,  use  proportional  aliquots. 

Then  make  appropriate  changes  in  Equations 

29-1  through  29-3  to  reflect  this  approach. 

8.4.2  Analytical  Fraction  2A.  Back- Half. 
Metals  (except  Hg}.  Calculate  separately  the 
amount  of  each  metal  collected  in  Fraction  2 
of  the  sampling  train  using  the  following 
equation. 

Mbh=C.2  F.  V.  Eq.  2»-2 

where: 

MMi=Total  mass  of  each  metal  (except  Hg] 

collected  in  the  back-half  of  the  sampling 

train  (Sample  Fraction  2],  \ig. 
C,2=Concentration  of  metal  in  Analytical 

Fraction  2A  as  read  from  the  standard 

curve,  ((ig/ml). 
F,=Aliquot  factor,  volume  of  Sample  Fraction 

2  divided  by  volume  of  Sample  Fraction 

2A  (see  Section  5.3.4.] 
V.=Total  volume  of  digested  sample  solution 

(Analytical  Fraction  2A].  ml  (see  Section 

5.3.4.1  or  5.3.4.2,  as  applicable). 

8.4.3  Total  Train.  Metals  (except  Hg). 
Calculate  the  total  amount  of  each  of  the 
quantified  metals  collected  in  the  sampling 
train  as  follows: 

M,=(Mft,  -  Mn*)  +  (Mm,  -  M«*)        Eq.  29- 

3 
where; 


M,=Total  mass  of  each  metal  (separately 

stated  for  each  metal)  collected  in  the 

sampling  train,  ^g. 
Mfhb=Blank  correction  value  for  mass  of 
'   metal  detected  in  front-half  field  reagent 

blank.  Mg. 
MM,b=Blank  correction  value  for  mass  of 

metal  detected  in  back-half  field  reagent 

blank,  pg. 

8.4.3.1     If  the  measured  blank  value  for 
the  front  half  (Mm.)  is  in  the  range  0.0  to  "A" 
(ig  {where  "A"  pg  equals  the  value 
determined  by  multiplying  1.4  Mg^in.^  times 
the  actual  area  in  in.^  of  the  sample  filter], 
use  Mn<b  to  correct  the  emissidn  sample  value 
(Moi);  if  Mfhb  exceeds  "A"  pg,  use  the  greater 
of  I  or  Q: 

I.  "A"  Hg. 

n.  the  lesser  of  (a)  Mim>.  or  (b)  5  percent  of 
M,h. 

If  the  measured  blank  value  for  the  biack- 
half  (M«M>)  is  in  the  range  0.0  to  1  pg,  use 
M^hb  to  correct  the  emission  sample  value 
(Mbh):  if  Mwib)  exceeds  1  ttg,  use  the  greater 
of  lor  II: 

D.  the  lesser  of  (a)  M>m>  or  (b)  S  percent  of 
Mm,. 

8.5     Hg  in  Source  Sample. 

8.5.1     Analytical  Fraction  IB;  Front-Half 
Hg.  Calculate  the  amount  of  Hg  collected  in 
the  front-half.  Sample  Fraction  1 ,  of  the 
sampling  train  by  using  Equation  29-4; 


Eq.29-4 


Hg„,=:^(v^,) 

where: 

Hgft,=Total  mass  of  Hg  collected  in  the  front- 
half  of  the  sampling  train  (Sample 
Fraction  1),  M£. 

Qn,=Quantity  of  Hg.  Mg.  TOTAL  in  the 
ALIQUOT  of  Analytical  Fraction  IB 
selected  for  digestion  and  analysis. 

8.5.1.1  For  example,  if  a  10  ml  aliquot  of 
Analytical  Fraction  IB  is  taken  and  digested 
and  analyzed  (according  to  Section  5.4.3  and 
its  NOTES  Nos.  1  and  2),  then  calculate  and 
use  the  total  amoimt  of  Hg  in  the  10  ml 
aliquot  for  Qn<. 

Vk*,  i=Total  volume  of  Anahlical  Fraction  1, 

mL 
VfiB=Volume  of  aliquot  of  Analytical 

Fraction  IB  analyzed,  ml. 

8.5.1.2  For  example,  if  a  1  ml  aliquot  of 
Analytical  Fraction  IB  was  diluted  to  50  ml 
with  0.15  percent  HNOj  as  described  in 
Section  5.4.3  to  bring  if  into  the  propier 
analytical  range,  and  then  1  ml  of  that  50-mi 
wa  digested  according  to  Section  5.4.3  and 
analyzed.  Vf.B  would  be  0.02  ml. 

8.5.2    Analytical  Fractions  2B,  3A.  3B,  and 
3C;  Back  Half  Hg. 

8.5.2.1     Calculate  the  amount  of  Hg 
collected  in  Sample  Fraction  2  by  using 
Equation  29-5; 


Hg 


f|*2 


b(i2 


(Vscb,.:) 


Eq.29-5 


'f2B 


where: 

Hgbh2=Total  mass  of  Hg  collected  in  Sample 
Fraction  2,  \i.g. 
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(^:=Quantity  of  Hg.  ng.  TOTAL  in  the 
ALIQUOT  of  Analytical  Fraction  2B 
selected  for  digestion  and  analysis. 
8.5.2.1.1     For  example,  if  a  10  ml  aliquot 
of  Analytical  Fraction  2B  is  taken  and 
digested  and  analyzed  (according  to  Section 
5.4.3  and  its  NOTES  .Nos  1  and  21.  then 


Hg 


calculate  and  use  the  total  amount  of  Hg  in 

the  10  ml  aliquot  for  Qi*2 

V«,i„j=Total  volume  of  Sample  Fraction  2. 

ml. 
VfjB=Volume  of  Analytical  Fraction  2B 
analyzed,  ml. 
8.5.2.1.2    For  example,  if  1  ml  of 
Analytical  Fraction  2B  was  diluted  to  10  ml 


with  0.15  percent  HNOj  as  described  in 
Section  5.4.3  to  bring  it  into  the  proper 
analytical  range,  and  then  5  ml  of  that  10-ml 
was  analyzed,  VrjB  would  be  0.5  ml. 

8.5.2.2    Calculate  each  of  the  back-half  Hg 
values  for  Analytical  Fractions  3A.  38,  and 
3C  by  using  Equation  29-6: 


Qbh3( 


bh.1(A.B,C) 


::Li£l(v  ]     Eq.29-6 


'f3(A.B,C) 


where: 

HgbM  (A.Bk-=  Total  mass  of  Hg  collected 

separately  in  Fraction  3A.  38,  or  3C.  Mg. 

ObM  ,  vBc  r=Quantity  of  Hg,  >ig,  TOTAL 
separately,  in  the  ALIQUOT  of 
Analytical  Fmction  3A.  3B.  and  3C 
selected  for  digestion  and  analysis.  (se« 
previous  notes  in  Sections  8  5  1  and 
8  5  2  describing  the  quantity  "Q"  and 
calculate  similarly) 

Vn  (A.8c-'=Volume.  separately,  of  Analytical 
Fraction  3A.  3B.  or  3C  analyzed,  ml  (see 
previous  notes  in  Sections  8.5.1  and 
8.5.2.  describing  the  quantity  "V"  and 
calculate  similarly) 

V^„  ( ,A  B  cr=Total  volume,  separately,  of 
Analytical  Fraction  3A.  38.  or  3C.  ml. 
8.5  2  3     Calculate  the  total  amount  of  Hg 

collected  in  the  back-half  of  the  sampling 

train  by  using  Equation  29-7: 

Hgw.=Hgfch2+HgN,,A>HgN,,B-^Hgb«K:     Eq.  29-7 

where 

Hgbh=Total  mass  of  Hg  collected  in  the  back- 
half  of  the  sampling  train,  ^g. 
8  5  3     Total  Train  Hg  Catch.  Calculate  the 
total  amount  of  Hg  collected  in  the  sampling 
train  by  using  Equation  29—8. 
Hg.=(Hgn.-Hgn,fc)+(HgM.-Hg«.h)     Eq.  29-« 

where. 

Hg,=Total  mass  of  Hg  collected  in  the 

sampling  train,  ^g. 
Hg«>,(.=Blank  c  orrection  value  for  mass  of  Hg 

detected  in  front-half  field  reagent  blank. 

HgM.b=Blank  correction  value  for  mass  of  Hg 
detected  in  back-half  field  reagent 
blanks,  ^g. 
8  54     If  the  total  of  the  measured  blank 
values  (Hgrt,h+HgN,h)  is  in  the  range  of  0.0  to 
0.6  |xg.  then  use  the  total  to  correct  the 
sample  value  (Hgfl,*HgM,);  if  it  exceeds  0.6  ng. 
use  the  greater  of  I  or  11: 

I  0.6  >ig 

II  the  lesser  of  (a)  (Hg,>,h-t-Hghhhl.  or  (b)  5 
percent  of  the  sample  value  (Hgn,+HgM,, 

8  6     Individual  Metal  Concentrations  in 
Stack  Gas  Calculate  the  concentration  of 
each  metal  in  the  stack  gas  (dry  basis, 
adjusted  to  standard  conditions)  by  using 
Equation  29-9: 


c.  = 


K,M, 


m(u<l) 


M,= Total  mass  of  that  metal  collected  in  the 

sampling  train,  )ig;  (substitute  Hg,  for  M, 

for  the  Hg  calculation). 
Vm,.ui(=VoliIme  of  gas  sample  as  measured  by 

the  dry  gas  meter,  corrected  to  dry 

standard  conditions,  dscm. 
8.7     Isokinetic  Variation  and  Acceptable 
Results.  Same  as  Method  5,  Sections  6.11  and 
6  12,  respectively. 
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PART  61— {AMENDED] 

3.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7412.  7414. 
7416.  and  7601. 

4.  In  part  61,  Method  101 A  of 
appendix  B,  by  revising  the  heading, 
Sections  6.1.5,  7.2.1,  7.2.3,  7.2.5,  7.3.1.. 
7  3.2,  7.3.3,  and  9.2;  and  by  adding 
sections  5.2.4  through  5.2.7,  6.1.7.  6.1.8. 
7.2.1.1  through  7.2.1.3.  7.2.6,  9.2.1,  9.2.2 
and  reference  3  of  item  10  bibliograph; 
and  by  adding  text  to  the  end  of  section 
6.1.6  to  read  as  follows: 

Appendix  B— Test  Methods 


Eq.  29-9 


C=Concentration  of  a  metal  in  the  stack  gas, 

mg/dscm 
K4=10    'mg/iig. 


Method  101  A— Determination  of  Particulate 
and  Gaaeoua  Mercury  EmiMioiu  From 
Stationary  Sources 


5.2.4  Atomic  Absorption 
Spectrophotometer  or  Equivalent.  Any 
atomic  absorption  unit  with  an  open  sample 
presentation  area  in  which  to  mount  the 
optical  cell  is  suitable.  Use  those  instrument 
settings  recommended  by  the  particular 
manufacturer.  Instruments  designed 
specifically  for  the  measurement  of  mercury 
using  the  cold-vapor  technique  are 
commercially  available  and  may  be 
substituted  for  the  atomic  absorption 
spectrophotometer. 

5.2.5  Optical  Cell.  Alternatively,  a  heat 
lamp  mounted  above  the  cell  or  a  moisture 
trap  installed  upstream  of  the  cell  may  be 
used. 

5.2.6  Aeration  Cell.  Alternatively,  aeration 
cells  available  with  commercial  cold  vapor 
instrumentation  may  be  used. 

5.2.7  Aeration  Gas  Cylinder.  Nitrogen, 
argon,  or  dry.  Hg-free  air.  equipp»ed  with  a 
single-stage  regulator.  Alternatively,  aeration 
may  be  provided  by  a  peristaltic  metering 
pump.  If  a  commercial  cold  vapor  instrument 
is  used,  follow  the  manufacturer's 
recommendations. 

•  •  •  •  • 

6.1.5    Sulfuric  Acid  (H2SO4),  10  Percent 
(VA/).  Carefully  add  and  mix  100  ml  of 
concentrated  H2SO4  to  800  ml  of  deionized 
distilled  water.  Then,  by  adding  deionized 
distilled  water,  mix  and  bring  to  a  final 
volume  of  1000  ml. 

6.1.6*   *   • 

Pnecoufion;  To  prevent  autocatalytic 
decomposition  of  the  permanganate  solution, 
filter  the  solution  through  Whatman  541 
filter  paper.  Also,  due  to  the  potential 
reaction  of  the  pwtassium  permanganate  with 
the  acid,  there  could  be  pressure  buildup  in 
the  solution  storage  bottle;  therefore  these 
bottles  shall  not  be  fully  filled  and  shall  be 
vented  to  relieve  excess  pressure  and  prevent 
explosive  potentials.  Venting  is  required,  but 
should  not  allow  contamination  of  the 
solution;  a  No.  70-72  hole  drilled  in  the 
container  cap  and  Teflon  liner  has  been  used. 

6.1.7  Hydrochloric  Acid  (HCL). 
Concentrated.  Trace-metals  grade  is 
recommended.  The  Hg  level  shall  be  less 
than  3  ng/ml. 

6.1.8  HCL,  8  N.  Dilute  67  ml  of 
concentrated  HCl  to  100  ml  with  water 
(slowly  add  the  HCl  to  the  water). 

•  •  •  •  * 

7.2.1     Container  No.  1  (Impinger,  Probe, 
and  Filter  Holder)  and,  if  applicable.  No.  lA 
(HCl  rinse). 

7.2.1.1     Using  a  graduated  cylinder, 
measure  the  liquid  in  the  first  three 


impingers  to  within  1  ml.  Record  the  volume 
of  liquid  present  (e.g.,  see  Figure  5-3  of 
Method  5  in  40  CFR  Part  60).  This 
information  is  required  to  calculate  the 
moisture  content  of  the  effluent  gas.  (Use 
only  graduated  cylinder  and  glass  storage 
bottles  that  have  been  precleaned  as  in 
Section  7.1.2.)  Place  the  contents  of  the  first 
three  impingers  into  a  1000-ml  glass  sample 
bottle  labeled  Container  No.  1,  See  the 
Precaution  in  Section  6.1.6. 

Note  No.  1  to  Section  7.2.1.1:  Due  to  the 
potential  reaction  of  KMnO*  with  acid,  there 
could  be  pressure  buildup  in  the  sample 
storage  bottles.  These  bottles  shall  not  be 
filled  completely  and  shall  be  vented  to 
relieve  excess  pressure.  A  No.  70-72  hole 
drilled  in  the  container  cap  and  Teflon  liner 
has  been  used  successfully). 

Note  No.  2  to  Section  7.'2.1.1:  If  a  filter  is 
used  in  the  sampling  train,  remove  the  filter 
from  its  holder  as  outlined  under  "Container 
No.  3"  below.) 

7.2.1.2  Taking  care  that  dust  on  the 
outside  of  the  probe  or  other  exterior  surfaces 
does  not  get  into  the  sample,  quantitatively 
recover  the  Hg  (and  any  condensate)  from  the 
probe  nozzle,  probe  fitting,  probe  liner,  front 
half  of  the  filter  holder  (if  applicable),  and 
impingers  as  follows:  Rinse  these 
compKJnents  with  a  total  of  250  to  400  ml  of 
fresh  acidified  4  percent  KMnO*  solution 
carefully  assuring  removal  of  all  loose 
particulate  matter  from  the  impingers;  add  all 
washings  to  Container  No.  1.  See  the 
Precaution  in  Section  6.1.6  and  see  the  Note 
No.  I  in  Section  7.2.1.1.  To  remove  any 
residual  brown  deposits  on  the  glassware 
following  the  permanganate  rinse,  rinse  with 
approximately  100  ml  of  water  carefully 
assuring  removal  of  all  loose  particulate 
matter  from  the  impingers,  and  add  this  rinse 
to  Container  No.  1.  If  no  visible  deposits 
remain  after  this  water  rinse,  do  not  rinse 
with  8  N  HCl.  However,  if  dep)osits  do  remain 
on  the  glassware  after  the  water  rinse,  wash 
the  impinger  walls  and  stems  with  a  total  of 
only  25  ml  of  8  N  HG  as  follows;  turn  and 
shake  the  impingers  so  that  the  8  N  HCl 
contacts  all  inside  surfaces  (wash  the  first 
impinger,  then  pour  the  wash  from  the  first 
impinger  into  the  second  impinger,  and 
finally  p>our  the  wash  from  the  second  into 
the  third).  DO  NOT  PLACE  THE  HCl  WASH 
INTO  THE  ACIDIFIED  PERMANGANATE 
SOLUTION.  Place  the  HCl  wash  into  a 
separate  container  labeled  Container  No.  lA 
as  follows:  place  150  ml  of  water  in  an  empty 
sample  container  labeled  Container  No.  lA. 
Pour  the  HCl  wash  carefully,  with  stirring, 
into  Container  No.  lA.  Rinse  the  impinger 
walls  and  stem  with  a  total  of  50  ml  of  water, 
and  place  this  rinse  into  Container  No.  1  A. 

7.2.1.3  After  all  washings  have  been 
collected  in  the  sample  containers,  prepare  as 


described  above  to  prevent  leakage  during 
shipment  to  the  laboratory.  Mark  the  height 
of  the  fluid  level  to  determine  whether 
leakage  occurs  during  transport.  Label  the 
containers  to  identify  their  contents  clearly. 

7.2.3    Container  No,  3  (Filter).  If  a  filter 
was  used,  carefully  remove  it  from  the  filter 
holder,  place  it  into  a  100  ml  glass  sample 
container,  and  add  20  to  40  ml  of  acidified 
KMn04.  If  it  is  necessary  to  fold  the  filter,  be 
sure  that  the  particulate  cake  is  inside  the 
fold.  Carefully  transfer  to  the  100  ml  sample 
bottle  any  particulate  matter  and  filter  fibers 
that  might  adhere  to  the  filter  holder  gasket 
by  using  a  dr\'  Nylon  bristle  brush  and  a 
sharp  edged  blade.  See  the  Precaution  in 
Section  6.1.6  and  see  the  Note  No.  I  in 
Section  7.2.1.1.  Label  the  container  to  clearly 
identify  its  contents.  Mark  the  height  of  the 
fluid  level  to  determine  whether  leakage 
occurs  during  trans]X)rt. 
***** 

7.2.5  Container  No,  5  (Absorbing  Solution 
Blank).  For  a  blank,  place  500  ml  of  acidified 
absorbing  solution  in  a  1000  ml  sample 
bottle.  See  the  Precaution  in  Section  6.1.6 
and  see  the  Note  No.  1  in  Section  7.2.1.1. 

7.2.6  Container  No.  6  (HCl  rinse  blank). 
For  a  blank,  place  200  ml  of  water  in  a  1000- 
ml  sample  bottle,  and  add  25  ml  of  8  N  HCl ' 
carefully  with  stirring.  Seal  the  container. 
Only  one  blank  sample  per  3  runs  is 
required. 
***** 

7.3.1  Containers  No.  3  and  No.  4  (Filter 
and  Filter  Blank).  If  a  filter  is  used,  place  the 
contents,  including  the  filter,  of  Containers 
No.  3  and  4  in  separate  250-ml  beakers,  and 
heat  the  beakers  on  a  steam  bath  until  most 
of  the  liquid  has  evaporated.  Do  not  take  to 
dryness.  Add  20  ml  of  concentrated  HNOj  to 
the  beakers,  cover  them  with  a  watch  glass, 
and  heat  on  a  hot  plate  at  70  °C  for  2  hours. 
Remove  from  the  hot  plate.  Filter  the  solution 
from  digestion  of  the  Container  No.  3 
contents  through  Whatman  No.  40  filter 
pap>er,  and  save  the  filtrate  for  addition  to  the 
Container  No.  1  filtrate  as  described  in 
Section  7.3.2.  Discard  the  filter.  Filter  the 
solution  from  the  digestion  of  the  Container 
No.  4  contents  through  Whatman  No.  40  filter 
paper,  and  save  the  filtrate  for  addition  to 
Container  No.  5  filtrate  as  described  in 
Section  7.3.3.  Discard  the  filter. 

7.3.2  Container  No.  1  (Impingers.  Probe, 
and  Filter  Holder)  and,  if  applicable.  No.  lA 
(HCl  rinse).  Filter  the  contents  of  Container 
No.  1  through  Whatman  40  filter  paper  into 
a  1-liter  volumetric  flask  to  remove  the 
brown  MnO:  precipitate.  Save  the  filter  for 
digestion  of  the  brown  MnOj  precipitate. 
Add  the  sample  filtrate  from  Container  No. 

3  to  the  1 -liter  volumetric  flask,  and  dilute 
to  volume  with  water.  If  the  combined 
filtrates  are  greater  than  1000  ml,  determine 


m, 


HCl)Hg 


l^(HCI)Hg  '-'•^•(HCI)Hg 


![ 


the  volume  to  the  nearest  ml  and  make  the 
appropriate  corrections  for  blank 
subtractions.  Mix  thoroughly.  Mark  the 
combined  filtrates  as  ANALYSIS  SAMPLE 
No.  A.l.  and  arialyze  for  Hg  within  48  hr  of 
the  filtration  step  (Note:  Do  not  confuse 
ANALYSIS  SAMPLE  No.  A.l.  with  the 
contents  of  field  Sample  Container  No  lA 
which  contains  the  8  N  HCl  wash)  Place  the 
saved  filter,  which  was  used  to  remove  the 
brown  MnOj  precipitate,  into  an  appropriate 
sized  vented  container,  which  will  allow 
release  of  any  gases  including  chlorine 
formed  when  the  filter  is  digested.  In  a 
laboratory  hood  which  will  remove  any  gas 
produced  by  the  digestion  of  the  MnO;.  add 
25  ml  of  8  N  HCl  to  the  filter  and  allow  to 
digest  for  a  minimum  of  24  hours  at  room 
temperature.  Filter  the  contents  of  Container 
lA  through  Whatman  40  paper  into  a  500-ml 
volumetric  flask.  Then  filter  the  result  of  the 
digestion  of  the  brown  MnOj  from  Container 
No.  1  through  Whatman  40  filter  into  the 
same  500-ml  volumetric  flask,  and  dilute  and 
mix  well  to  volume  with  water.  Discard  the 
filter.  Mark  this  combined  500-ml  dilute 
solution  as  ANALYSIS  SAMPLE  No.  HCL 
A. 2.,  and  analyze  for  Hg. 

7.3.3     Container  No.  5  (Absorbing  Solution 
Blank)  and  No.  6  (HCl  Rinse  Blank)  Prepare 
the  contents  of  Container  No.  5  for  analysis 
by  the  same  procedure  used  for  Container 
No.  1  as  described  in  Section  7.3.2.  Add  the 
filter  blank  filtrate  from  Container  No.  4  to 
the  1 -liter  volumetric  flask,  and  dilute  to 
volume.  Mix  thoroughly.  Mark  this  as 
ANALYSIS  SAMPLE  No.  A.l.  BLANK,  and 
analyze  for  Hg  within  48  hours  of  the 
filtration  step.  Digest  any  brown  precipitate 
remaining  on  the  filter  from  the  filtration  of 
Container  .No.  5  by  the  same  procedure  as 
described  in  Section  7.3.2.  Filter  the  contents 
of  Container  No.  6  by  the  same  procedure  as 
described  in  Section  7.3.2.  and  combine  in 
the  500-ml  volumetric  flask  with  the  filtrate 
from  the  digested  blank  MnO:  precipitate 
Mark  this  resultant  500-ml  combined  dilute 
solution  as  ANALYSIS  SAMPLE  No.  HCl  A.2 
blank.  (Note:  When  analyzing  samples  A.l 
blank  and  HCl  A.2  blank,  always  begin  with 
10-ml  aliquots.  This  applies  specifically  to 
blank  samples.) 
***** 

9   *  *  * 

9.2    Total  Mercury.  For  each  sillirce 
sample,  correct  the  average  maximum 
absorbance  of  the  two  consecutive  samples 
whose  peak  heights  agree  within  3  fjercent  of 
their  average  for  the  contribution  of  the 
blank.  Then  calculate  the  total  Hg  content  in 
^g  in  each  sample  Correct  for  any  dilutions 
made  to  bring  the  sample  into  the  working 
range  of  the  spectrophotometer. 


(HClblk)Hg  (HCl«k)Hg 


'bik 


f(HCl| 


(lO'-j    Eq. 


lOlA-1 
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where: 
nvHcn  H«=Total  blank  corrected  )ig  of  Hg  in 

HCl  rinse  and  HCl  digestate  of  filter 

sample 
Qhcu  h,= Total  ng  of  Hg  analyzed  in  the 

aliquot  from  the  500-ml  ANALYSIS 

SAMPLE  No.  HCl  A  2. 
Qhci  bik,  H,=Total  ng  of  Hg  analyzed  in 

aliquot  of  the  50O-ml  ANALYSIS 

S.AMPLE  No  HCl  A  2  blank. 


D.F.,HO)  Hi=Dilution  factor  for  the  HCl- 
digested  Hg-containing  solution, 
ANALYSIS  SAMPLE  No.    HCl  A.2." 
This  dilution  factor  applies  only  to  the 
dilution  steps,  if  necessary,  of  the  500  ml 
of  the  original  sample  volume  [Vf  (hcd) 
of  "HQ  A. 2"  because  the  original 
volume  has  been  factored  out  in  the 
equation  along  with  the  sample  aliquot 
(S).  In  Eq.  101 A-1.  the  sample  aliquot,  S. 
is  digested  according  to  Sections  7.4,  8.1, 
and  8.2  and  the  Hg  from  this  digestion 
is  introduced  directly  into  the  aeration 
cell  for  analysis.  A  dilution  factor  is 
required  only  if  it  is  necessary  to  bring 
the  sample  into  the  analytical 
instrument's  calibration  range.  If  no 
dilution  is  necessary,  then  D.F.  (hcd  h« 
equals  1.0. 

D.F.  (HCl  blk)Hg=Dilution  factor  for  the  HCl- 
digested  Hg-containing  solution, 
ANALYSIS  SAMPLE  No.  "HCl  A.2 
blank."  (Refer  to  sample  No.  "HCl  A.2" 
dilution  factor  information  above.) 


Vf(Ha)=Solution  volume  of  original  sample, 
500  ml  for  the  HQ  samples  diluted  as 
described  in  Section  7.3. 
10"  '=Conver8ion  factor  ng/ng. 
S=Aliquot  volume  of  sample:  digested 
according  to  Sections  7.4,  8.1,  8.2  and 
the  Hg  from  this  digestion  is  introduced 
directly  into  the  aeration  cell  for 
analysis,  ml. 
Sbik=Aliquot  volume  of  blank:  digested 
according  to  Sections  7.4,  8.1,  and  8.2 
and  the  Hg  from  this  digestion  is 
introduced  directly  into  the  aeration  cell 
for  analysis,  ml. 
9.2.1    The  maximum  allowable  blank 
subtraction  for  the  Hg  in  the  HCl  washes  is 
the  lesser  of  the  two  following  values:  (1)  the 
actual  blank  measured  value  (ANALYSIS 
SAMPLE  NO.  HCl  A.2  blank),  or  (2)  5%  of 
the  Hg  content  in  the  combined  HCl  rinse 
and  digested  sample  (ANALYSIS  SAMPLE 
No.  HCl  A.2). 


m, 


nu)Hg 


C  P)  F  V 


(na) 


f(nir)J      [^(fHrblk)Hi^      "(ngblklHi      f(fhrblk)J 


'(fkrbik) 


(lO-')    Eq. 


lOlA-2 


where: 

m,niriHi=Total  blank  corrected  ^  of  Hg  in 

KMnO«  filtrate  and  HNOj  digestion  of 

niter  sample 
C,noiH«=Total  ng  of  Hg  m  aliquot  of  KMnO* 

filtrate  and  HNOi  digestion  of  filter 

analyzed  (aliquot  of  ANALYSIS 

SAMPLE  No.  A  1). 
Qnu  b««,=Total  ng  of  Hg  analyzed  in  aliquot 

of  KMn04  blank  and  HNOi  digestion  of 

blank  filter  (aliquot  of  ANALYSIS 

SAMPLE  No.  A.l  blank). 
Vf,ncrr=Solution  volume  of  original  sample. 

normally  100  ml  for  samples  diluted  as 

described  in  Section  7.3. 
Vf,bikr=Solution  volume  of  blank  sample, 

1000  ml  for  samples  diluted  as  described 

in  Section  7  3 
D.F.in,riHf=Dilution  factors,  if  necessary  for 

ANALYSIS  SAMPLE  No.  A.l.  calculated 

similarly  to  those  above  for  the  (HCl)  Hg 

samples. 
D.F  ,ntr  t.ik)M,=Dilution  factors,  if  necessary  for 

ANALYSIS  SAMPLE  No.  A  1  blank. 

calculated  similarly  to  those  above  for 

the  (HCl  blk)Hg  samples 
9.2.2     The  maximum  allowable  blank 
subtraction  for  the  HCl  is  the  lesser  of  the 
two  following  values;  (1)  the  actual  blank 
measured  value  (ANALYSIS  SAMPLE  No. 
"A.l  blank"),  or  (2)  5%  of  the  Hg  content  in 
the  filtrate  (ANALYSIS  SAMPLE  No.  "A.l"). 
mHt=m<Hci  iHg  •  nrnmnHg  Eq   lOlA-3 

where: 
mH»=Total  blank  corrected  Hg  content  in 

each  sample,  \x%. 
fn,Ht-i  ,H»=Total  blank  corrected  )jig  of  Hg  in 

HCl  rinse  and  HCl  digestate  of  filter 

sample. 


M<nuiM,=Total  blank  corrected  fig  of  Hg  in 
KMn04  filtrate  and  HNQj  digestion  of 
filter  sample. 

•  •  •  •  • 

lO  •   *   * 

3.  Wilshire,  Frank  W..  J.E.  ICnoll.  T.E. 
Ward,  and  M.R.  Midgett.  Reliability  Study  of 
the  U.S.  EPA's  Method  lOlA— Determiantion 
of  Particulate  and  Gaseous  Mercury 
Emissions  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC  Report 
No.  600/D-31/219  AREAL  367.  NTIS  Ace  No. 
PB91-23361. 


5.  In  Appendix  B  to  part  61,  Method  101 A 
is  amended  by  revising  the  second  and  last 
sentences  of  section  7.1.1  and  by  revising  the 
last  two  sentences  of  the  first  paragraph  of 
section  7.1.2  to  read  as  follows: 

Appendix  B  to  Part  61— Test  Methods 


Method  101 A    Determination  of 
Particulate  and  Gaseous  Mercury 
Emissions  From  Sewage  Sludge 
Incinerators  Meth.  lOlA 
•         •         •         *         • 

7  1.1*   *   *  In  this  method,  highly 
oxidizable  matter  could  make  it  impossible  to 
sample  for  the  required  minimum  time.*   *   * 
In  cases  where  an  excess  of  water 
condensation  is  encountered,  collect  two 
runs  to  make  one  sample,  or  add  an  extra 
impinger  in  front  of  the  first  impinger  (also 
containing  acidified  KMnO«  solution). 

7.2.1  •   *   *  In  this  method,  clean  all  the 
glass  components  (a  hood  is  recommended) 
by  rinsing  with  50  percent  HNO3,  tap  water, 
8  N  HCl.  tap  water,  and  finally  deionized 
distilled  water.  Then  place  50  ml  of  the 


acidified  4  percent  KMnO*  absorbing 
solution  in  the  first  impinger  and  100  ml  in 
each  of  the  second  and  third  impingers. 

•         •         •         *         • 
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40  CFR  Part  63 

[FRL-6458-7] 

Stat*  Of  Tennasaee  Raquest  for 
Approval  of  Section  112(1)  Auttiority 

AGENCY:  Environinental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  State  of  Tennessee  has 
applied  for  approval  of  its  Rule  No. 
1200-3-11-.08,  Emission  Standards  for 
Emissions  of  Radionuclides  Other  Than 
Radon  From  Department  of  Energy 
Facilities;  and  also  Rule  No.  1200-3- 
11-17,  National  Emission  Standard  for 
Radon  Emissions  From  Department  of 
Energy  Facilities,  under  section  112(1)  of 
the  Clean  Atr  Act  (CAA)  as  amended 
November  15. 1990.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
the  State  of  Tennessee's  submittal  and 
has  made  the  decision  that  the  State  of 
Tennessee's  Rule  No.  1 200-3-1 1-.08 
and  Rule  No.  1200-3-1  l-.l 7,  satisfies 
all  of  the  requirements  necessary  to 
qualify  as  a  complete  submittal.  Thus, 
the  EPA  intends  to  take  comment  on 
whether  the  State  of  Tennessee's  Rule 
No.  1200-3-11-08  and  Rule  No.  1200- 


3-1  l-.l 7,  should  be  implemented  and 
enforced  in  place  of  the  EPA's  40  CFR 
part  61.  subpart  H.  and  40  CFR  part  61, 
subpart  Q,  respectively.  The  State  of 
Tennessee's  submittal  is  available  for 
public  review  and  comment. 
DATES:  This  action  will  be  effective  on 
June  10. 1996  unless  adverse  or  critical 
comments  are  received  by  May  28, 1996. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  State  of 
Tennessee's  submittal  are  available 
during  normal  business  hours  at  the 
following  addresses  for  inspection  and 
copying: 

Division  of  Air  Pollution  Control, 
Tennessee  Department  of 
Environment  and  Conservation,  L  &  C 
Annex,  9th  Floor,  401  Church  Street. 
Nashville.  Tennessee; 
U.S.  EPA  Headquarters  Library.  PM 
211A.  401  M  Street.  SW.,  Washington. 
DC  20460,  Phone:  (202)  382-5926; 
and 
U.S.  EPA  Region  4,  Regional  Library. 
345  Courtland  St.,  NE..  Atlanta,  GA 
30365.  Phone:  (404)  347-3555,  x6050. 
Written  comments  should  be  sent  to 
Douglas  Neeley.  EPA  Region  4.  Air 
Programs  Branch.  345  Courtland  St, 
NE..  Atlanta.  GA  30365.  Phone:  (404) 
347-3555.  x4176,  and  should  be 
submitted  concurrently  to  Mr.  John 
W.  Walton.  P.E..  Director.  Division  of 
Air  Pollution  Control.  Tennessee 
Department  of  Environment  and 
Conservation.  L  &  C  Annex,  9th  Floor, 
401  Church  Street.  Nashville. 
Tennessee  37243-1531.  Phone:  (615) 
532-0554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Page.  EPA  Region  4,  Air  Programs 
Branch.  345  Courtland  St.  NE.,  Atlanta, 
GA  30365,  Phone:  (404)  347-3555, 

X4199. 

SUPPLEMENTARY  INFORMATION: 

A.  Background. 

Section  112(1)  of  the  Clean  Air  Act  as 
amended  in  1990,  enables  the  EPA  to 
approve  State  air  toxics  programs  or 
rules  to  operate  in  place  of  the  Federal 
air  toxics  program.  Approval  is  granted 
by  the  EPA  if  the  Agency  finds  that  the 
State  program  or  rule:  (1)  is  "no  less 
stringent"  than  the  corresponding 
Federal  rule  or  program,  (2)  provides 
adequate  authority  and  resources,  (3) 
provides  a  schedule  for  implementation 
and  compliance  that  is  sufficiently 
expeditious,  and  (4)  is  otherwise  in 
compliance  with  Federal  guidance. 

B.  The  State  of  Tennessee  rule  1200- 
3-1 1-.08,  Emission  Standards  for 
Emissions  of  Radionuclides  Other  Than 
Radon  From  Department  of  Energy 
Facilities,  and  rule  120Q-3-11-.17, 


National  Emission  Standards  for  Radon 
Emissions  From  Department  of  Energy 
Facilities,  are  verbatim  the  Federal  rules 
40  CFR  part  61.  subpart  H,  and  40  CFR 
part  61,  subpart  Q,  respectively. 
EPA  is  approving  the  State  of 
Tennessee's  rule  No.  1 200-3-1 1-JJ8 
and  rule  No.  1200-3-11-.17,  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  delegation  request  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  are  received  in 
response  to  this  direct  final  rule,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
Pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Authority:  This  notice  is  issued  imder  the 
authority  of  Title  ni  of  the  Clean  Air  Act  as 
amended,  42  U.S.C  2399. 

Dated:  March  12, 1996. 
Bruce  P.  MiUer, 
Acting  Division  Director. 
[FR  Doc.  96-10099  Filed  4-24-96;  8:45  am] 

BILLING  CODE  tSM  80  P 


40  CFR  Part  271 
[FRL-545»-2] 

Alabama;  Final  Authorization  of 
Revisions  to  Stats  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Alabama  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Alabama's  revisions  consist 
of  Section  B  "Corrective  Action  Beyond 
Facility  Boimdary"  and  Section  C 
"Corrective  Action  for  Injection  Wells" 
of  the  HSWA  Codification  Rule  in 
HSWA  Quster  II,  "Burning  of 
Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces  Corrections  and 
Technical  Amendment",  "Burning  of 
Hazardous  Waste  in  Boilers  and 
Industrial  Furnaces  Technical 
Amendment  11",  and  "Boilers  and 
Industrial  Furnaces;  Administrative 
Stay  for  Coke  Ovens  '  which  are 
provisions  in.RCRA  Cluster  11  and 
'Corrective  Action  Management  Units 


and  Temporary  Units"  (CAMU),~&  RCRA 
Cluster  in  provision.  These 
requirements  are  listed  in  Section  B  of 
this  notice.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Alabama's  applications  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Alabama's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus.  EPA 
intends  to  approve  Alabama's  hazardous 
waste  program  revisions.  Alabama's 
applications  for  program  revisions  are 
available  for  pubUc  review  and 
comment. 

DATES:  Final  authorization  for 
Alal>ama's  program  revisions  shall  be 
effective  June  24. 1996  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrav^ong  this  immediate  final 
rule.  All  comments  on  Alabama's 
program  revision  applications  must  be 
received  by  the  close  of  business.  May 
28,  1996. 

ADDRESSES:  Copies  of  Alabama's 
program  revision  applications  are 
available  during  8:00  am  to  4:30  pm  at 
the  following  addresses  for  inspection 
and  copying:  Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.  L.  Dickinson  Drive, 
Montgomery',  Alabama  36109-2608, 
(334)  271-7700;  U.S.  EPA,  Region  4, 
Library,  345  Courtland  Street,  NE, 
Atlanta,  Georgia  30365;  (404)  347-4216. 
Written  comments  should  be  sent  to  Al 
Hanke  at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  F*rolection  Agency.  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-2234  vmx  2018. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pubhc  Law  98-616.  November  8.  1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  imder  Section 
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3006(g)  of  RCRA,  42  U.S.C  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly,  State  program  revisions  are 
necessitated  bv  changes  to  EPA's 
regulations  in  40  CFR  Farts  260-268  and 
124  and  270. 

B,  Alabama 

.-Mabama  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  22,  1987. 
.■Mabama  received  authorization  for 
revisions  to  its  program  on  January  28, 

1992,  lulv  12,  1992,  December  21,  1992, 
May  17,  1993,  November  23,  1993,  April 
4,  1994,  lanuary  13.  1995  and  October 
13.  1995.  On  July  1,  1991,  and  June  25, 

1993,  Alabama  submitted  program 
revision  applications  for  additional 
program  approvals.  Today,  Alabama  is 


seeking  approval  of  its  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  Alabama's 
applications  and  has  made  an 
immediate  final  decision  that  Alabama's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Alabama.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  up  until 
May  28.  1996. 

Copies  of  Alabama's  applications  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice.  Approval  of  Alabama's 
program  revisions  shall  become 
effective  June  24.  1996,  unless  an 
adverse  comment  pertaining  to  the 
State's  revisions  discussed  in  this  notice 


is  received  by  the  end  of  the  conmient 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Alabama  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements. 


Federal  requirement 


FR  reference 


Checklist  44  B  

HSWA  Codification  Rule;  Corrective  Action  Beyond  Facility  Bound- 
ary 
CtiecKlist  44  C 

HSWA  Codification  Rule;  Correction  Action  for  Injection  Weils 
Checl<l(st  94  


52  FR  45788 

52  FR  45788 
56  FR  32688 


FR  promul- 
gation date 


12/1/87 


12/1/87 


7/17/9 


Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces; 
Corrections  and  Technical  Amendments  I 
Checklist  96    56  FR  42504 


Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces; 
Technical  Amendments  II 
Checklist  98  


State  authority 


8/27/91 


56  FR  43874 


335-14-5-.06(11)(e),(e)1,2 
335-1 4-5.06(1 2){c) 


336-6-8-.07 
335-1 4-6-.01(1)(c) 

335.1401  (3)(c)2.(ii)(ll) 
335-1 4-.01(6)(a)2^.(ii) 
335-14-6-16(1) 
335-1 4-7-.05(1)(c)(d) 
336-14-7-.08  (1-8).(9)(a)(c),(10) 
335-1 4-7-Appendix  l-IV,  Appendix 

Vll-X 
335-1 4-8-.02(13)(a)  2.(ii)(ll)(lll) 
335-1 4-8-.02(1 3)(a)5.(vil) 
33&-14-8-.02(13)(a)6.(b)1 
335-14-8-.06(5)(b)1.4 
335-1 4-8-.06(5)(c)2.(i).2.(ii). 

3.(vi),3.(vii) 
335-1 4-8-.07(4)(0(g) 


335-1 4-2-.01  (2)(d)2,2.(i-iii) 
335_14_6-.07(3)(d)2,  (d)2.(i).(ii) 
335-1 4-6-.07(4)(a)(b) 
335.14.7-.08(1)(3)(4)(5). 

(9)(a)2(10-13) 
335-1 4-7-Appendix  IX.XI.XII 


9/5/91     335-1 4-7-.08(1) 


Federal  requirement 

FR  reference 

FR  promu»- 
gationdate 

State  authority 

Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces;  Ad- 

ministrative Stay  for  Coke  Ovens 

Checklist  121     

58  FR  8658  

2/1 6«3 

335-14-1-.02(1) 

335-1 4-5-.01(3) 

335-1 4-5-.06(12)(b) 

■. 

335-14-6-.19(1)(a),(i)(a)l,2 
335-1 4-6-1 9(1  )(b)1  .(1  )(b)1  .(i),00 
335-14-6-.19(1)(b)2.(1)(c).  (1)(c)1- 

(7).(1)d.(1)(e). 

(1)(e)i  ,2.3.3.(0.3.(11), 

(i)(e)4,(l)(f).(l)(g).(i)(h) 
335-1 4-6-.  I9(2)(a-g) 
335-1 4-6-.01(1)(a) 

3.\S-1 4-1 -.02(2) 
335-1  ♦-8-.04(3)(b) 

Con-ective  Actkxi  Management  Units  and  Temporary  Units 

Alabama's  applications  for  these 
program  revisions  meet  all  of  the 
statutory  and  regulatory  requirements 
estabUshed  by  RCRA.  Accordingly, 
Alabama  is  granted  final  authorization 
to  operate  its  hazardous  waste  program 
as  revised. 

Alabama  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  applications  and 
previously  approved  authorities. 
Alabama  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  milUon 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 


alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  appUcable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
aHected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
does  not  anticipate  that  the  approval  of 
Alabama's  hazardous  waste  program 
referenced  in  today's  notice  will  result 
in  annual  costs  of  $100  million  or  more. 

EPA's  approval  of  state  programs 
generally  has  a  deregulatory  effect  on 
the  private  sector  because  once  it  is 
determined  that  a  state  hazardous  waste 
program  meets  the  requirements  of 
RCRA  section  3006(b)  and  the 
regulations  promulgated  thereunder  at 
40  CFR  Part  271.  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
or  disposal  faciUties  (TSDFs)  may  take 


advantage  of  the  flexibihty  that  an 
approved  state  may  exercise.  Such 
flexibihty  will  reduce,  not  increase 
compUance  costs  for  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  govenmients  may 
own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
i«quirements  in  40  CFR  Parts  264,  265. 
and  270.  Once  EPA  authorizes  a  state  to 
administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  govenmients 
will  be  able  to  own  and  operate  their 
TSDFs  with  increased  levels  of 
flexibility  pro\ided  under  the  approved 
state  program. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
appUcabihty  of  certain  Federal 
regulations  in  favor  of  Alabama's 
program,  thereby  eUminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Enviroimiental  protection. 
Administrative  practice  and  procedure. 
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Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  US  C.  6912(a),  6926.  6974(b)). 

Dated:  April  4,  1996. 
|ohn  H.  Hankinson,  Jr., 
Regional  Admmistialor. 
jFR  Doc   96-10102  Filed  4-24-96;  8:45  am) 
BILLMO  COOC  «a«0-«>-P 


40  CFR  Part  271 

[FRI.-5459-1] 

Nortti  Carolina;  Final  Auttiorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Immediate  final  rule 

SUMMARY:  North  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  North  Carolina's  revisions 
consist  of  the  provisions  contained  in 
rules  promulgated  between  July  1.  1993, 
and  lune  30.  1994,  otherwise  known  as 
RCR.A  Cluster  IV  These  requirements 
are  listed  in  Section  B  of  this  notice. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  North  Carolina's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  North  Carolina's  hazardous  waste 
program  revisions  satisfv  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  North  Carolina's  hazardous 
waste  program  revisions  North 
Carolina's  application  for  program 
revisions  is  available  for  public  rt^view 
and  comment 

DATES:  Final  authorization  for  .North 
Carolina's  program  revisions  shall  be 
effective  lune  24,  199h.  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  tm  North  Carolina's 


program  revision  application  must  be 
received  by  the  close  of  business.  May 
28.  1996. 

ADDRESSES:  Copies  of  North  Carolina's 
program  revision  application  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  North  Carolina 
Department  of  Environment.  Health, 
and  Natural  Resources,  P.O.  Box  27687, 
Raleigh.  North  Carolina  27611-7687; 
U.S.  EPA  Region  4.  Library.  345 
Courtland  Street.  NE,  Atlanta.  Georgia 
30365;  (404)  347-4216.  Written 
comments  should  be  sent  to  Al  Hanke 
at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief.  State  Programs  Section. 
Waste  Programs  Branch.  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE.  Atlanta.  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
692e(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  addition,  as  an  interim  measure, 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub  L.  98-616. 
November  8.  1984,  hereinafter 
'HSWA")  allows  States  to  revise  their 
programs  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 
authorization"  for  the  HSWA 
requirements  under  Section  3006(g)  of 
RCRA,  42  use.  6926(g),  and  later 
applv  for  final  authorization  for  the 
HSVVA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessar>'  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  pnagram 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 


B.  North  Carolina 

North  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  31.  1984,  (49  FR 
48694),  North  Carolina  most  recently 
received  final  authorization  effective 
November  27.  1995.  for  the  provisions 
of  RCRA  Cluster  m.  Today,  North 
CaroUna  is  seeking  approval  of 
additional  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  North  Carolina's 
application  and  has  made  an  immediate 
final  decision  that  North  Carolina's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently.  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  North 
Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  May  28.  1996. 

Copies  of  North  Carolina's  application 
for  these  program  revisions  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  "Addresses" 
section  of  this  notice. 

Approval  of  North  Carolina's  program 
revisions  shall  become  effective  June  24, 
1996.  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  pubUsh  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

North  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  July  1,  1993,  and  June  30,  1994 


Federal  requirement 


HSWA  or  FR 
reference 


Promulgation 


State  authortty 


CHECKLIST  125  Boilers  and  Industrial  Furnaces;  Changes  tor  Cofv    58  FR  38816  .... 
sisterK:y  with  New  Air  Regulations. 


CHECKLIST  126  Testing  and  Monitoring  Activities 


58  FR  46040 


July  20.  1993 


Aug.  31,  1993 


CHECKLIST   127  Boilers  and  Industrial  Furnaces;  Administrative 
Stay  and  Interim  Standards  lor  Bevill  Residues. 


58  FR  59598 


CHECKLIST  128  Waste  from  the  use  of  Chtorophendlc  Formula-    59  FR  458 
tions  in  Wood  Surface  Protection. 


Nov.  9.  1993 


CHECKLIST  129  Revision  of  Conditional  Exemption  for  Small  Scale 
Treatability  Studies. 


Jan.  4,  1994 


59  FR  8362 


CHECKLIST  130  Recycled  Used  Oil  Management  Standards;  Tech-    59  FR  10550  .. 
nical  Amendments  and  Correction  II. 


CHECKLIST   131    Recordkeeping   Instruction:   Technical  Amend- 
ments. 


CHECKLIST  132  Wood  Surface  Protection:  Correction 


CHECKLIST  133  Letter  of  Credit  Revision 


UMI 


59  FR  13891   ... 


Feb.  18,  1994 


Mar.  4,  1994 


Mar.  24,  1994 


59  FR  28484  ....    June  2.  1994 


59  FR  29958  ....  I  June  10,  1994 


N.C.G.S.  130A-294(c)(1) 
N.C.G.S.  130A-294(c)(7) 
N.C.G.S.  l30A-294(c)(15) 
N.C.G.S.  150B-21.6 
15ANCAC  l3A.0001(e) 
15ANCAC  13A.0011(e) 
15ANCAC  13A.0011(f) 
N.C.G.S.  l30A-294(c)(1) 
N.C.G.S.  l30A-294(c)(1a) 
N.C.G.S.  130A-294(c)(2) 
hf.C.G.S.  130A-294(c)(7) 
N.C.G.S.  130A-294{C)(14) 
N.C.G.S.  130A-294(C)(15) 
N.C.G.S.  150B-21.6 
15ANCAC  13A.0001(e) 
I  15ANCAC  13A.0003(b) 
15ANCAC  13A.0006(c) 
15ANCAC  l3A.0006(e) 
15A  NCAC  13A.0009{k) 
15ANCACl3A.0009(o) 
15ANCAC  13A.0010(n) 
15ANCAC  13A.D010(i) 
15ANCAC  13A.0012(a) 
ISA  NCAC  13A.0012(c) 
15ANCAC  13A.0012(e) 
15ANCAC  13A.00l3{a) 
15ANCAC  13A.0013{b) 
15ANCAC  13A.0013(i) 
N.C.G.S.  130A-294(c)(1) 
N.C.G.S.  130A-294(c)(7) 
N.C.G.S.  l30A-294(c)(15) 
N.C.G.S.  150B-21.6 
15ANCAC  l3A.00ll(e) 
15ANCAC  l3A.0011(f) 
N.C.G.S.  l30A-294(c)(1) 
N.C.G.S.  l30A-294(c)(15) 
N.C.G.S.  150B-21.6 
15ANCAC  13A.0001(e) 
15A  NCAC  13A.0006(e) 
N.C.GS.  130A-294(C)(1) 
N.C.G.S.  130A-294(C)(15) 
N.C.G.S.  150B-21.6 
15A  NCAC  13A.0006(a) 
N.C.G.S.  130A-294(b) 
N.C.G.S.  130A-294(c)(i) 
N.C.G.S.  130A-294(C){15) 
N.C.G.S.  150B-21.6 
15ANCAC  13A.O0 18(a) 
15ANCAC  13A.00 18(b) 
15ANCAC  13A.00 18(c) 
15A  NCAC  l3A.00i8(e) 
15ANCAC  13A.00 18(f) 
15ANCAC  13A.0018(g) 
N.C.G.S.  130A-294(c)(2) 
N.C.G.S.  130A-294(C)(15) 
N.C.G.S.  150B-21.6 
15A  f»*CAC  l3A.0009(y) 
15ANCAC  l3A.0C10(v) 
N.C.G.S.  l30A-294(c)(1) 
N.C.G.S.  130A-294(C)(15) 
N.C.G.S.  150B-21.6 
15ANCAC  l3A.000l(e) 
N.C.G.S.  l30A-294(c)(7) 
N.C.G.S.  130A-294(c)(10) 
N.C.G.S.  13GA-294(c)(15) 
N.C.G.S.  150B-21.6 
ISA  NCAC  13A.0009(i) 
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Federal  requirement 

HSWA  or  FR 
reference 

Pronxigation 

State  authority 

CHECKLIST  134  Correction  of  Beryllium  Powder  (P015)  Listing  

59  FR  31551  .... 

June  20.  1994 

N.C.G.S.  130A-294(c)(1) 
N.C.G.S.  130A-294(c)(7) 
N.C.G.S.  130A-294(c)(15) 
N.C.G.S.  150&-21.6 
15ANCACl3A.0006(d) 
15ANCACl3A.0006(e) 
15ANCAC13A.0012(C) 

C  Decision 

I  conclude  that  North  Carolina's 
apphcation  for  these  program  revisions 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  North  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

North  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities.  North 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008.  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unpjnded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly. 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  witii  applicable  law. 


Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
does  not  anticipate  that  the  approval  of 
North  Carohna's  hazardous  waste 
program  referenced  in  today's  notice 
will  result  in  annual  costs  of  $100 
milUon  or  more. 

EPA's  approval  of  state  programs 
generally  has  a  deregulatory  effect  on 
the  private  sector  because  once  it  is 
determined  that  a  state  hazardous  waste 
program  meets  the  requirements  of 
RCRA  section  3006(b)  and  the 
regulations  promulgated  thereunder  at 
40  CFR  Part  271,  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
or  disposal  facilities  (TSDFs)  may  \.ake 
advantage  of  the  flexibiHty  that  an 
approved  state  may  exercise.  Such 
flexibihty  will  reduce,  not  increase 
compliance  costs  for  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 


own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264,  265, 
and  270.  Once  EPA  authorizes  a  state  to 
administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  with  increased  levels  of 
flexibihty  provided  under  the  approved 
state  program. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicabihty  of  certain  Federal 
regulations  in  favor  of  North  Carolina's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibihty  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Re]x>rting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a).  6926, 6974(b)). 

Dated:  April  4,  1996. 
Phyllis  P.  Harris, 
Acting  Regional  Administrator. 
[FR  Doc.  96-10101  Filed  4-24-96;  8:45  am) 
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40  CFR  Part  300 
[FRL-6458-8] 

National  Oil  and  Hazardous  Sustances 
Contingency  Plan  National  Priorities 
List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deletion  of  Lee's  Lane 
Superfund  Site,  Louisville,  Kentucky 
from  the  National  Priorities  List. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
deletion  of  the  Lees  Lane  Superfund 
Site  in  Louisville,  Kentucky,  from  the 
National  Priorities  List  (NPL),  which  is 
Appendix  B  of  40  CFR  Part  300  of  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP).  EPA  and  the 
Commonwealth  of  Kentucky  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  as  amended,  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  Commonwealth  of  Kentucky 
determined  that  response  actions 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  May  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Liza 
Montalvo.  Remedial  Project  Manager,     . 
U.S.  Enviroiunental  Protection  Agency. 
Region  4.  North  Superfund  Remedial 
Branch.  345  Courtland  Street  NE.. 
Atlanta,  GA  30365,  (404)  347-7791, 
extension  2030. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Lees  Lane 
Landfill  Superfund  Site,  Louisville. 
Kentucky. 

A  Notice  of  hitent  to  Delete  for  this 
site  was  published  on  May  16. 1988 
(SW-FRL-3380-7).  A  Revised  Notice  of 
Intent  to  Delete  was  published  on 
February  14,  1992  (FRL-4102-6).  The 
closing  date  for  comments  on  the 
Revised  Notice  of  Intent  to  Delete  was 
March  16, 1992.  EPA  received  two 
comment  letters,  one  from  the  Kentucky 
Resources  Council  (KRC)  and  the  other 
bom  the  Kentucky  Natiu^l  Resources 
and  Environmental  Protection  Cabinet 
(KNREPC).  The  KRC  expressed  its 
opposition  to  the  Site's  deletion  stating 
that  the  remedy  was  not  fully  protective 
of  the  environment.  EPA  responded  that 
the  selected  remedy  protected  human 
health  and  the  environment  by 
mitigating  human  exposures  to 
contaminated  Site  media,  and  reducing 
continued  uncontrolled  releases  to  the 
environment.  The  ICNREPC  stated  in  its 


letter  that  the  dnxms  of  hazardous  waste 
which  were  discovered  and  removed 
from  the  Site  in  March  1992  by  KNREPC 
were  apparently  left  from  the  original 
disposal  activities  but  had  not  been 
addressed  by  EPA's  response  action. 
EPA  repUed  that  such  dnuns  were  likely 
placed  there  in  the  months  preceding 
their  discovery,  and  were  not  left  on  the 
Site  at  the  close  of  EPA's  response 
actions,  or  during  the  conduct  of  O&M 
activiUes.  The  KRC  and  the  KNREPC 
expressed  in  their  respective  letters  that 
the  scope  of  waste  disposal  activities 
were  never  fully  characterized  at  the 
Site.  EPA  responded  that  the  estimated 
volume  of  waste  buried  at  the  Site  was 
2,400,000  yd  3.  EPA  also  explained  the 
basis  for  this  estimate,  and  how  the  Site 
was  characterized.  These  comments  and 
EPA's  responses  are  documented  in 
more  detail  in  the  Responsiveness 
Summary  which  is  available  through  the 
EPA  Region  4  pubhc  docket  located  at 
EPA's  Region  4  Office,  345  Courtland. 
St,  N.E.,  Atlanta,  Ga.,  30365. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  pubhc 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  ehgible  for  Fund-financed 
remedial  actions  in  the  unUkely  event 
that  conditions  at  the  site  warrant  such 
action  in  the  future.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  he  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 

Dated:  March  25. 1996. 
Phyllis  P.  Harris, 

Acting  Regional  Administrator,  USEPA 
Region  4. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Auihority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757:  3  CFR 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 


Appendix  B    [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site  Lees 
Lane  Landfill.  Louisville.  Kentucky. 

IFR  Doc.  96-10100  Filed  4-24-96:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Dociwt  No.  FEMA-7639] 

List  of  Communities  Eligit>te  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergenc>- 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
appUed  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
hsted. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  poUcies  for 
property  located  in  the  communities 
Usted  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
ser\'ing  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464. 
Rockville.  MD  20849.  (800)  638-6620 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  jr..  Division  Director. 
Program  Implementation  Division. 
Mitigation  Directorate,  500  C  Street  SW.. 
room  417.  Washington.  EX:  20472.  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  Uves  and 
new  construction  from  future  flooding 
Since  the  communities  on  the  attached 
hst  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
pubUshing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map. 
if  one  has  been  published,  is  indicated 
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in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended.  42  U.S.C.  4012(a).  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
Rnancial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director 
certifies  that  this  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibihty  Act.  5  U.  S.  C.  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  but  lists  those  communities 
eUgible  for  the  sale  of  flood  insurance. 

Regulatory  Claaaification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Plaxming  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987,  3  CFR.  1987  Comp., 
p.  252. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25. 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127, 44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

164.6    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Community 
No. 


Effective  date  of  eligibility 


Current  effective 
map  date 


New  Ellgiblee— Emergency  Program 


Michigan:  Green,  charter  township  of.  Mecosta  County 

f^ew  YofV:  Victor,  village  of,  Ontario  County 

fsiebraska: 

Nuckolls  County,  unincorporated  areas  

Thayer  County,  unincorporated  areas 

Texas:  Angelina  County,  unirx»rporated  areas  

Michigan:  Readir^.  township  of,  Hillsdale  County  


260951 
361648 

310461 
310479 
480007 
260410 


do  

Mai.  29.  1996 
Mar.  27.  1996 


Mar.  11.  1996 
Mar.  12,  1996 

Mar.  20,  1996 

May  22.  1979. 
Oct.  28.  1977. 


New  EUglblea    Reguler  Program 


Mississippi:  Itawamba  County,  unincorporated  areas 

IINnois:  Crawford  County,  unincorporated  areas  

Fkxxja: 

Ebro.  town  of,  Washington  County  

Esto.  town  of.  Holmes  County 

Noma,  town  of.  Holmes  County  


280290 
170939 

120629 
120630 
120631 


Mar.  12,  1996 
Mar.  14.  1996 

Mar.  19.  1996 

do  

do  


Sept.  4.  1991. 
June  3,  1986. 

June  17,  1991. 
Dec.  5.  1990. 
Do. 


Reinstatements 


Permsyfvania:    White    OaJ<.    borough    of,    Allegheny 

County. 
New  York: 

Plainfield,  town  of,  Otsego  County 

Taylor,  town  of,  Cortland  County  

Pennsylvania:    West   Mifflin,    borough   of,    Allegheny 

County 
Flooda:  Porx»  de  Leon,  town  of.  Holmes  County  

Minrwsota:  St  Vincent,  city  of,  Kittson  County  


420089    Jan.  30,  1975,  Emerg;  Sept  14,  1979,  Reg;  Oct.  4, 
1995,  Susp;  Mar.  8,  1996  Rein. 

361278    May  13,  1977,  Emerg;  Nov.  4.  1983  Reg:  Nov.  4, 

1992  Susp;  Mar.  12,  1996  Rein. 
361330    May  19,  1977,  Emerg;  May  15,  1985  Reg;  June  15, 

1988  Susp;  Mar.  12.  1996  Rein. 
420085    Aug.  7,  1974,  Emerg;  Feb.  15.  1980,  Reg;  Oct.  4. 

1995.  Susp;  Mar.  13.  1996,  Rein. 
120117    Oct.  30,  1975,  Emerg;  Dec.  5,  1990,  Reg;  Dec.  5, 

1990,  Susp;  Mar.  19.  1996,  Rein. 
270232  I  Dec.  17,  1974,  Emerg;  Sept  2,  1982.  Reg;  June  2. 
I      1994.  Susp;  Mar.  19,  1996.  Rein. 


Oct.  4.  1995. 

Nov.  4.  1983. 
May  15.  1985. 
Oct  4.  1995. 
Dec.  5,  1990. 
Sept.  2.  1982. 
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State/kx»tion 


West  Virginia;  Newburg.  town  of.  Preston  County 
New  York:  Leicester,  village  of.  Livingston  County 
West  Virginia:  Paw  Paw,  town  of,  Morgan  County 
Nebraska:  Elgin,  city  of.  Antetope  County 


Community 
No. 


540268 
361456 
540252 
310002 


Effective  date  of  eigi)iBty 


Cufrent  etieckve 
map  dtfe 


June  9.  1975.  Emerg;  Aug.  1.  1987,  Reg;  Aug.  1.  j  Aug.  1. 1987. 

1987.  Susp:  Mar.  19.  1996,  Rein. 

SepL  15.  1980.  Emerg;  Aug.  27.  1982.  Reg;  June  15.    Aug.  27,  1962. 

1988.  Susp:  Mar.  21 .  1996  Rein.  i 
Oct  2.  1975.  Emerg;  Nov.  2.  1984,  Reg;  Mar.  5,  j  Mar.  5.  1996. 

1996,  Susp;  Mar.  22,  1996,  R«n. 


Apr.  18.  1975,  Emerg;  June  17.  1986,  Reg;  June  17. 
1986,  Susp:  Mar.  29,  1996.  Rein. 


June  17,  1986. 


Regular  Program  Conversions 


Region  VI 

Texas:  TeneB,  city  of,  Kaufman  County  ....„ 

Region  II 

New  York:  Clarence,  town  of.  Erie  County  

Region  III 

Pennsylvania:  f^orth  Charteroi.  borough  of.  Washing- 
ton County. 
West  Virginia: 

Bath,  town  of.  Morgan  County  

Morgan  County,  unincorporated  areas 

Region  V 

ln(fiana:  Tipton,  city  of.  Tipton  County  

Michigan: 

Plymouth,  city  of.  Wayne  County  

Plymouth,  charter  township  of,  Wayne  County 

Minnesota: 

Aitkin  County,  unincorporated  areas 

Hopkins,  city  of,  Hennepin  County 

Wisconsin: 

Cadott,  village  of,  Chippewa  County 

Dane  County,  unincorporated  areas  

Madison,  city  of.  Dane  County 

Middteton,  city  of,  Dane  County 

Region  VI 

Louisiana:  Duson.  town  of,  Lafayette  County  


480416 
360232 
422137 


540005 

540144 

180255 

260236 
260237 

270628 
270166 

550043 
550077 
550083 
550087 

220104 


Mar.  4, 1996.  Suspension  Withdrawn 
Mar.  5. 1996.Suspension  Withdrawn  . 
do 


..do 
..do 


Mar.  4,  1996. 

Mar.  5,  1996. 

Do. 


Do. 
Do. 


..do 


Do. 


(Jo  I  Jan.  5,  1996. 

Do. 

Feb.  2.  1996. 


..do 


do 

do -.  !  Dec.  19, 1995 


..do 
..do 
..do 
..do 

..do 


Mar.  5.  1996. 
Do. 
Do. 
Do. 

Feb.  2.  1996. 


Notice— New  Eligit>le— Regular  Program 


The  Township  of  Pembina.  North  Dakota  is  partkapating  in  the  Regular  Program  under  Pembina  Count/s  applicatkxi  effective  March  12. 
1996.  Pembina  County's  Community  Identifcation  Number  is  380079. ^___ 


Code  for  reading  third  column:  Emerg.-Emergency;  Reg.-Regular  Rein.-Reinstatement;  Susp.-SuspensKxi;  With.-Withdrawn. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Issued:  April  18. 1996. 
Richard  W.  Krimm. 
Acting  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  96-10237  Filed  4-24-96;  8:45  am] 
BaUNQ  CODE  «71S-06-l> 


ACTION:  Final  Rule, 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PARTS  1  and  73 
[FCC  96-172] 

Implementation  of  Sections  204(a)  and 
204(c)  of  the  Telecommunications  Act 
of  1996  (Broadcast  License  Renewal 
Procedures) 

AGENCY:  Federal  Commimications 
Commission. 


SUMMARY:  The  Commission  is 
implementing  Sections  204(a)  and 
204(c)  of  the  Telecommunications  Act 
of  1996.  which  eliminate  comparative 
renewal  hearings  for  broadcast 
applications  filed  after  May  1, 1995  and 
direct  the  Commission  to  grant  a 
broadcaster's  renewal  application  if 
statutory  renewal  standards  are  met. 
The  action  is  necessary  in  order  to 
conform  the  Commission's  rules  to 
Section  204(a)  and  (c)  of  the 
Telecommunications  Act,  and  the 
intended  effect  of  the  action  is  to 
conform  the  rules  to  those  statutory 
provisions. 

EFFECTIVE  DATE:  April  25.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mania  K.  Baghdad!.  Mass  Media  Bureau, 
Policy  and  Rules  Division  (202)  418- 
2130. 


SUPPLEMENTARY  INF0W4ATI0N:  This  is  a 
synopsis  of  the  Commission's  Order  (In 
the  Matter  of  Implementation  of 
Sections  204(a)  and  204(c)  of  the 
Telecommunications  Act  of  1996 
(Broadcast  Renewal  Procedures)), 
adopted  April  12,  1996,  and  released 
April  12.  1996.  The  complete  text  of  this 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street,  NW..  Washington. 
DC.  and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140.  Washington.  DC  20037. 

Sjmopsis  of  Order 

1.  This  Order  implements  Sections 
2D4(a)  and  204(c)  of  the 
Telecommunications  Act  of  1 996 
("Telecom  Act")  [Pub.  L.  No.  104-104, 
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110  Stat.  56  (1996)1.  which  adopts  new 
Section  309(k)  of  the  Communications 
Act  applicable  to  broadcast  renewal 
applications  filed  after  May  1.  1995, 
eliminating  comparative  renewal 
hearings,  establishing  instead  a  new 
two-step  renewal  procedure,  and 
directing  the  Commission  to  grant  a 
broadcaster's  renewal  application  if 
statutory  renewal  standards  are  met. 
2.  New  Section  309(k)  states: 

(1)  *   •   *  If  the  licensee  of  a  broadcast 
station  submits  an  application  to  the 
Commission  for  renewal  of  such  Ucense. 
the  Commission  shall  grant  the 
application  if  it  finds,  with  respect  to 
that  station,  during  the  preceding  term 
of  its  license — 

(A)  tiie  station  has  served  the  public 
interest,  convenience,  and  necessity; 

(B)  there  have  been  no  serious 
violations  by  the  licensee  of  this  Act  or 
the  rules  and  regulations  of  the 
Commission;  and 

(C)  there  have  been  no  other 
violations  by  the  licensee  of  this  Act  or 
the  rules  and  regulations  of  the 
Commission  which,  taken  together, 
would  constitute  a  pattern  of  abuse. 

(2)  '   •   *  If  any  licensee  of  a 
broadcast  station  fails  to  meet  the 
requirements  of  this  subsection,  the 
Commission  may  deny  the  application 
for  renewal  in  accordance  with 
paragraph  (3).  or  grant  such  application 
on  terms  and  conditions  as  are 
appropriate^including  renewal  for  a 
term  less  than  the  maximum  otherwise 
permitted. 

(3)  •    •    *  If  the  Commission 
determines,  after  notice  and  opportunity 
for  a  hearing  as  provided  in  subsection 
(e),  that  a  licensee  has  /ailed  to  meet  the 
requirements  specified  in  paragraph  (1) 
and  that  no  mitigating  factors  justify  the 
imposition  of  lesser  sanctions,  the 
Commission  shall — ' 

(A)  issue  an  order  denying  the 
renewal  application  filed  by  such 
licensee  under  Section  308;  and 

(B)  only  thereafter  accept  and 
consider  such  applications  for  a 
construction  permit  as  may  be  filed 
under  section  308  specifying  the 
channel  or  broadcasting  faciUties  of  the 
former  licensee. 

(4)  •    *    *  In  making  the 
determinations  specified  in  paragraph 
(1)  or  (2).  the  Commission  shall  not 
consider  whether  the  public  interest, 
convenience,  and  necessitv  might  be 
served  by  the  grant  of  a  license  to  a 
person  other  than  the  renewal  applicant. 
47U.S.C.  §309(k). 

3.  Additionally.  Section  204(a)(2)  of 
the  Telecom  .Act  aunends  Section  309(d) 
of  the  Communications  Act,  47  U.S.C. 
§  309(d).  to  make  the  standard  for  filing 


petitions  to  deny  conform  to  the 
statutory  renewal  standards.  Thus,  the 
statutory  renewal  standards  are  made 
appUcable  to  the  petitioner's  required 
showing  and  the  Commission's 
consequent  findings  in  the  case  of  a 
petition  to  deny  a  renewal  application 
filed  after  the  statutory  effective  date. 

4.  The  Telecom  Act  does  not  define 
the  terms  contained  in  the  renewal 
standards  embodied  in  Section  309(k). 
and  we  Ukewise  do  not  define  those 
terms  in  the  Order.  It  is  our  present 
intent  to  continue  to  apply  existing 
poUcy  statements  and  case  law.  refining 
these  as  appropriate  on  a  case-by-case 
basis,  in  interpreting  the  statutory  terms 
that  govern  the  new  renewal  process.  If 
we  determine  at  some  future  time  that 
further  clarification  is  appropriate,  we 
shall  conduct  such  proceedings  as  may 
be  warranted. 

5.  i^c/mi'/iJStrafjVe  Matters.  We  are 
revising  the  rules  as  detailed  below 
without  providing  prior  notice  and  an 
opportunity  for  comment.  For 
applications  filed  after  May  1.  1995,  the 
revisions  simply  reflect  the  changes 
mandated  by  the  applicable  provisions 
of  the  Telecom  Act  eliminating 
comparative  renewals  and  codifying 
certain  renewal  standards.  We  find  that 
notice  and  comment  procedures  are 
unnecessary,  and  that  this  action 
therefore  falls  within  the  "good  cause" 
exception  of  the  Administrative 
Procedure  Act  ("APA").  See  5  U.S.C. 
553(b)(B)  (notice  requirements 
inapplicable  "when  the  agency  for  good 
cause  .  .  .  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest").  We  further  find  for  the  same 
reasons  that  good  cause  exists  to  make 
the  rule  changes  adopted  herein 
effective  upon  publication  of  this  Order 
in  the  Federal  Register.  See  id.  at 
553(d)(3).  The  rule  changes  adopted  in 
this  Order  do  not  involve  discretionary 
action  by  the  Commission.  Rather,  they 
simply  reiterate  in  our  rules  specific 
terms  set  forth  in  legislation. 
Additionally,  with  respect  to  the 
revisions  that  involve  rules  of  agency 
organization  and  procedure,  the  notice 
and  comment  requirements  of  the  APA 
are  inapplicable.  See  5  U.S.C. 
§553(b)(A). 

6.  Termination  of  Comparative 
Renewal  Rule  Making.  In  light  of  the 
elimination  of  the  comparative  renewal 
procedure,  we  will  terminate  BC  Docket 
No.  81-742,  in  which  the  Commission 
is  considering  reforming  the 
comparative  renewal  process.  See  Third 
Further  Notice  of  Inquiry  and  Notice  of 
Proposed  Rule  Making  in  BC  Docket  No. 
81-742.  4  FCC  Red  6363  (1989)  (57  FR 
35357  (August  25. 1989))  and  preceding 


Notices  of  Inquiry  and  Notice  of 
Proposed  Rule  Making  cited  therein.  We 
believe  that  it  would  not  represent  the 
most  productive  use  of  our  resources  to 
conclude  Docket  No.  81-742  since  it 
will  apply  only  to  a  limited  number  of 
comparative  renewal  proceedings. 

7.  Effective  Dates.  Piu^uant  to  the 
Telecom  Act,  Section  309(k)  will  be 
applied  to  renewal  applications  filed 
after  May  1. 1995.  and  the  rule  changes 
made  to  implement  the  new  renewal 
provisions  of  the  Telecom  Act  reflect 
the  statutory  effective  date.  Pending 
comparative  renewal  proceedings  and 
mutual  exclusivities  involving 
applications  filed  on  or  before  May  1, 
1995  will  be  concluded  pursuant  to  the 
current  rules,  and  accordingly,  we  will 
leave  intact  procedural  provisions  of  the 
current  rules  that  refer  to  comparative 
renewal  proceedings  until  those 
pending  proceedings  and  exclusivities 
are  finally  resolved.  We  wish  to  reiterate 
that  our  failure  to  amend  or  eliminate  a 
rule  that  refers  to  or  applies  to 
comparative  renewal  proceedings 
results  only  from  the  need  to  conclude  s^ 
those  ongoing  proceedings.  We  wish  to 
make  clear  that  appUcations  filed  on  or 
before  May  1,  1995  will  be  subject  to  our 
current  renewal  standards  and 
procedures,  while  applications  filed 

after  May  1. 1995  will  be  subject  to  the 
new  renewal  provisions  adopted  in 
Section  204  of  the  Telecom  Act. 

8.  Ordering  Clause.  Accordingly,  IT  IS 
ORDERED  that,  pursuant  to  Section  204 
of  the  Telecommunications  Act  of  1996. 
and  to  Sections  4{i)  and  303(r)  of  the 
Communications  Act  of  1934  as 
amended,  47  U.S.C.  §§  154[i),  303(r), 
Parts  1  and  73  of  the  Commission's 
Rules  is  amended  as  set  forth  below. 
The  rule  changes  are  effective  upon 
publication  of  this  Order  in  the  Federal 
Register.  IT  IS  FURTHER  ORDERED 
that  BC  Docket  No.  81-742  is  hereby 
terminated. 

List  of  Subiects 

47  CFR  Parti  ^ 

Radio.  Television. 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 
Williani  F.  Caton. 

Acting  Secretary. 

Rule  Changes 

Parts  1  and  73  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154,  303  and 
309(j)  unless  otherwise  noted. 

2.  Section  1.227  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§1^7    Consolidations. 

***** 

(b)  *   •   • 

(6)  An  application  which  is  mutually 
exclusive  with  an  application  for 
renewal  of  license  of  a  broadcast  station 
filed  on  or  before  May  1. 1995  will  be 
designated  for  comparative  hearing  with 
such  license  renewal  application  if  it  is 
substantially  complete  and  tendered  for 
filing  no  later  than  the  date  prescribed 
in  §  73.3516(e). 

PART  73— RADIO  BROADCAST 
SERVICES 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  154.  303,  304 

4.  Section  73.561  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  73.561    Operating  schedule;  time  sharing. 

*  •        *         *        * 

(b)  *   *   *  In  order  to  be  considered  for 
this  purpose,  such  an  application  to 
share  time  must  be  filed  no  later  than 
the  deadline  for  filing  petitions  to  deny 
the  renewal  application  of  the  existing 
licensee,  or,  in  the  case  of  renewal 
appUcations  filed  by  the  existing 
licensee  on  or  before  May  1,  1995.  no 
later  than  the  deadhne  for  filing 
applications  in  conflict  with  the  such 
renewal  applications. 

*  *         •         •         • 

5.  Section  73.1020  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  73. 1 020    Station  license  period. 

»        •        *        *        * 

(b)  For  the  cutoff  date  for  the  filing  of 
applications  mutually  exclusive  with 
renewal  applications  that  are  filed  on  or 
before  May  1. 1995  and  for  the  deadline 
for  filing  petitions  to  deny  renewal 
applications,  see  §  73.3516(e).     . 

6.  Section  73.3516  is  amended  by 
revising  the  introductory  text  of 
paragraph  (e)  and  paragraph  (e)(1)  to 
read  as  follows: 

S  73.351 6    Specification  of  facilities. 

*  •        «        *        * 

(e)  An  application  for  construction 
permit  for  a  new  broadcast  station  or  for 


modification  of  construction  permit  or 
license  of  a  previously  authorized 
broadcast  station  will  not  be  accepted 
for  filing  if  it  is  mutually  exclusive  with 
an  application  for  renewal  of  license  of 
an  existing  broadcast  station  unless  the 
application  for  renewal  of  license  is 
filed  on  or  before  May  1,  1995  and 
unless  the  mutually  exclusive 
construction  permit  application  is 
tendered  for  filing  by  the  end  of  the  first 
day  of  the  last  full  calendar  month  of 
the  expiring  license  term.  A  petition  to 
deny  an  appUcation  for  renewal  of 
license  of  an  existing  broadcast  station 
will  be  considered  as  timely  filed  if  it 
is  tendered  for  filing  by  the  end  of  the 
first  day  of  the  last  full  calendar  month 
of  the  expiring  license  term. 

(1)  If  the  license  renewal  application 
is  not  timely  filed  as  prescribed  in 
§  73.3539,  the  deadline  for  filing 
petitions  to  deny  thereto  is  the  90th  day 
after  the  FCC  gives  pubUc  notice  that  it 
has  accepted  the  late-filed  renewal 
application  for  filing.  In  the  case  of  a 
renewal  application  filed  on  or  before 
May  1,  1995,  if  the  license  renewal 
apphcation  is  not  timely  filed  as 
prescribed  in  §  73.3539.  the  deadhne  for 
fiUng  applications  mutually  exclusive 
therewith  is  the  90th  day  after  the  FCC 
gives  public  notice  that  it  has  accepted 
die  late-filed  renewal  appUcation  for 
filing. 

•  *        «        •        » 

7.  Section  73.3523  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  73.3523    Dismissal  of  applications  in 
renewal  proceedings. 

(a)  An  applicant  for  construction 
permit,  that  has  filed  an  application  that 
is  mutually  exclusive  with  an 
application  for  renewal  of  a  license  of 
an  AM,  FM  or  television  station 
(hereinafter  competing  applicant")  filed 
on  or  before  May  1,  1995,  and  seeks  to 
dismiss  or  withdraw  its  application  and 
thereby  remove  a  conflict  between 
applications  pending  before  the 
Commission,  must  obtain  the  approval 
of  the  Commission. 

•  »         •         «         « 

8.  Section  73.3584  is  amended  by 
revising  the  third  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  73.3584    Procedure  for  filing  petitions  to 
deny. 

(a)  *   *   *  hi  the  case  of  appUcations 
for  renewal  of  Ucense.  Petitions  to  Deny 
may  be  filed  at  any  time  up  to  the 
deadline  estabUshed  in  §  73.3516(e). 


paragraph  (a),  paragraph  (c).  and  adding 
new  paragraph  (d)  to  read  as  follows. 

S  73.3501    Grants  without  (tearing. 

(a)  Except  for  renewal  applications 
filed  after  May  1, 1995  which  wiU  be 
subject  to  paragraph  (d)  of  this  section, 
in  the  case  of  any  appUcation  for  an 
instrument  of  authorization,  other  than 
a  Ucense  pursuant  to  a  construction 
permit,  the  FCC  will  make  the  grant  if 
it  finds  (on  the  basis  of  the  appUcation, 
the  pleadings  filed  or  other  matters 
which  it  may  officially  notice)  that  the 
application  presents  no  substantial  and 
material  question  of  fact  and  meets  the 
following  requirements: 
•         •         •         *         • 

(c)  If  a  j)etition  to  deny  the 
appUcation  has  been  filed  in  accordance 
with  §  73.3584  and  the  FCC  makes  the 
grant  in  accordance  with  paragraph  (a) 
of  this  section,  the  FCC  will  deny  the 
petition  and  issue  a  concise  statement 
setting  forth  the  reasons  for  denial  and 
disposing  of  all  substantial  issues  raised 
by  the  petition. 

(d)  Renewal  appUcations  filed  after 
May  1, 1995  will  be  governed  by  the  . 
criteria  estabUshed  in  47  U.S.C.  §  309(k). 

[FR  Etoc  96-10169  Filed  4-24-96;  8:45  am) 
BUUNQ  CODE  STIS-OI-f 


9.  Section  73.3591  is  amended  by 
revising  the  introductory  text  of 


47  CFR  Part  76 

[CS  Doclcet  No.  95-139;  DA  96-674] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  through  this 
action,  amends  its  rules  regarding  the 
listing  of  major  television  markets,  to 
change  the  designation  of  the  Raleigh- 
Durham-Goldsboro  television  market  to 
include  the  community  of  Fayetteville. 
North  Carolina.  This  action,  taken  at  the 
request  of  Capital  Cities/ ABC.  Inc.. 
Ucensee  of  television  station 
\VT\T)(TV)  chaimel  11,  Durham,  North 
Carolina;  Capitol  Broadcasting 
Company.  Inc..  licensee  of  television 
station  WRAL(TV).  channel  5.  Raleigh. 
North  Carolina;  Delta  Broadcasting.  Inc.. 
Ucensee  of  television  station  WKFT(TV'). 
channel  40.  FayetteviUe,  North  Carolina: 
FSF  TV.  Inc..  licensee  of  television 
station  WRDC(TV).  channel  28.  Durham. 
North  CaroUna;  and  Paramount  Stations 
Group  of  Raleigh  Ehirham  Inc..  Ucensee 
of  television  station  WLFUTV),  channel 
22.  Raleigh,  North  Carolina  and  after 
evaluation  of  the  comments  filed  in  this 
proceeding,  amends  the  rules  to 
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designate  the  subject  market  as  the 
Raleigh-Durham-Goldsboro-Fayetteville, 
North  Carolina  television  market.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Stallings.  Cable  Services 
Bureau.  (202)  416-0800. 
SUPOt.EMENTARr  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  Docket  95-139.  adopted 
April  9.  1996  and  released  April  15. 
1996.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW..  Washington.  DC.  20554, 
and  may  be  purchased  from  the 
Commission's  copy  contractor. 


International  Transcription  Service. 
(202)  857-3800,  1919  M  Street  NW., 
Washington.  D.C.  20554. 

List  of  Subjects  in  47  CFR  Part  7« 

Cable  television. 
Federal  Communications  Commission. 
William  H.  Johnson, 
Deputy  Chief,  Cable  Services  Bureau. 

Rule  Changes 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 


Authority:  Sees.  2.  3,  4.  301.  303.  307.  308. 
309.  324A.  48  Stat.,  as  amended.  1064,  1065. 
1066.  1081.  1082,  1083,  1084,  1085.  1101;  47 
U.S.C.  Sees.  152,  153.  154.  301.  303.  307. 
308.  309.  532.  533.  535.  542.  543,  544A,  552 
as  amended.  106  Stat.  1460. 

2.  Section  76.51  is  amended  by 
revising  paragraph  (b)(73)  to  read  as 
follows: 

f  76^1    Mi^or  t*tevtsion  markets. 

***** 

(b)*  •  * 

(73)  Raleigh-Durham-Goldsboro- 
Fayetteville.  North  Carolina. 

***** 

[PR  Doc.  96-9794  Filed  4-24-96;  8:45  am] 
BltUNQ  COOE  t712-01-P 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN0563-AB03 

Common  Crop  Insurance  Regulations; 
Pear  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
Pears.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Pohcy  Basic  Provisions  which 
contains  standeird  terms  and  conditions 
common  to  most  crops.  The  intended 
effect  of  this  action  is  to  provide  policy 
changes  to  better  meet  the  needs  of  the 
insured  and  to  include  the  current  pear 
endorsement  with  the  Common  Crop 
Insurance  PoHcy  for  ease  of  use  and 
consistency  of  policy  terms. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  May  28, 
1996  and  vnll  be  considered  when  the 
rule  is  to  be  made  final.  The  comment 
period  for  information  collection  under 
the  Paperwork  Reduction  Act  of  1995 
continues  through  June  24.  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief.  Program  Development 
Branch,  Federal  Crop  Insurance 
Corporation  (FCIC),  Farm  Service 
Agency  (FSA).  United  States 
Department  of  Agriculture  (USDA), 
9435  Holmes  Road.  Kansas  City.  MO 
64131.  Written  comments  will  be 
available  for  public  inspection  and 
copying  in  room  0324.  South  Building. 
USDA.  14th  and  Independence  Avenue 
SW..  Washington.  D.C,  8:15  a.m.-4;45 
p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber.  Program  Analyst. 
Research  and  Development  EK vision. 
Product  Development  Branch,  FCIC, 


FSA.  USDA,  9435  Holmes  Road,  Kansas 
City,  MO  64131,  telephone  (816)  926- 
7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  imder 
United  States  Department  of  AgricuUure 
(USDA)  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  estabUshed  for  these  regulations  is 
February  1.2001. 

This  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB). 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
-by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  under  OMB  control  number 
0563-0003  through  September  30, 1998. 

The  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  Chapter  35. 

The  Utle  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Pear  Crop  Insurance  Provisions."  The 
information  to  be  collected  includes:  a 
crop  insurance  acreage  report,  an 
insurance  application  and  a  continuous 
contract.  Information  collected  from  the 
acreage  report  and  application  is 
electronically  submitted  to  FCIC  by  the 
reinsiued  companies.  Potential 
respondents  to  this  information 
collection  are  growers  of  pears  that  are 
eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  insurance  company 
and  FCIC  to  provide  insurance,  provide 
reinsurance,  determine  eligibility, 
determine  and  collect  premiums  or 
other  monetary  amounts,  and  pay 
benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 


Federal  Register 

Vol.  61.  No.  81 
Thursday.  April  25,  1996 


of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755.015  respondents.  The  total  aimual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

The  comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  June  24,  1996,  for  the  following: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utihty; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utiUty.  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington.  D.C.  20503  and  to 
Bonnie  Hart.  Advisory  and  Corporate 
Operations  Staff,  Regulatory  Review 
Group.  Farm  Service  Agency.  P.O.  Box 
2415,  Ag  Box  0572.  U.S.  Department  of 
Agricultiu^.  Washington.  D.C.  20013- 
2415,  telephone  (202)  690-2857.  Copies 
of  the  information  collection  may  be 
obtained  from  Bonnie  Hart  at  the  above 
address. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  estabUshes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  L"MRA. 
FCIC  generally  must  prepare  a  wTitten 
statement,  including  a  cost -benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
resuh  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FCIC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
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alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRAl  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Under  the 
current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity  If  the  insured 
elects  to  use  actual  records  of  acreage 
and  production  as  the  basis  for  the 
production  guarantee,  the  insured  may 
elect  to  report  this  information  on  a 
yearly  basis.  This  regulation  does  not 
alter  those  requirements.  Therefore,  the 
amount  of  work  required  of  the 
insurance  companies  and  FS.\  offices 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  insured.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  48  FR 
29115.  June  24,  1983. 


Executive  Order  12778 

The  Office  of  the  Genera]  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  not  have  a  retroactive  effect  prior  to 
the  effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions  of  the 
National  App>eals  Division  pubUshed  in 
7  CFR  part  1 1  must  be  exhausted  before 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  initiative  to  eliminate 
urmecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  a  new  section,  7  CFR  part  457.111, 
Fear  Crop  Insurance  Provisions.  The 
provisions  will  be  effective  for  the  1997 
and  succeeding  crop  years.  The 
proposed  Pear  Crop  Insurance 
provisions  will  replace  the  provisions 
found  at  7  CFR  part  401.140  (Pear 
Endorsement).  Upon  pubUcation  of  7 
CFR  part  457.111  as  a  final  rule,  the 
provisions  for  insuring  pears  contained 
herein  will  supersede  the  current 
provisions  contained  in  7  CFR  part 
401.140.  By  separate  rule,  FCIC  will 
revise  7  CFR  part  401.140  to  limit  its 
effect  to  the  1996  crop  year  and  later 
remove  that  section. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Pear 
Crop  Insurance  Endorsement's 
compatibility  with  the  Common  Crop 
Insurance  Poficy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  pears  as  follows: 

1 .  The  Pacific  Northwest  grows 
several  varieties  of  pears  in  addition  to 
Green  Bartletts;  however,  other  areas 
primarily  grow  Green  Bartletts. 
Therefore,  varietal  groups  will  be 
identified  in  the  Special  Provisions  and 
all  references  to  type  I  and  type  11  have 
been  deleted. 

2.  Section  1 — Add  definitions  for 
"culls,"  "days,"  "direct  marketing.** 
"good  farming  practices,'* 


"interplanted,*'  "irrigated  practice," 
"marketable,"  "production  guuantee 
(per  acre),"  "varieiir^^^,"  and 
"written  agreemei^"  for  cHkrification 
purposes.  s^^ 

3.  Section  2 — Specify  that  optional 
units  may  be  estabUshed  by  section, 
section  equivalent,  or  FSA  Farm  Serial 
Number-,  or  by  acreage  located  on  non- 
contiguous land,  but  not  by  both.  This 
poUcy  is  consistent  with  some  other 
perennial  crop  provisions.  Optional 
units  also  may  be  established  by  varietal 
group  when  authorized  by  the  Special 
Provisions.  The  provision  in  section  7  of 
the  Pear  Endorsement  that  prevented 
interplanted  acreage  of  type  I  and  type 

n  from  being  divided  into  separate  units 
has  been  deleted  because  two  or  more 
varieties  which  fire  interplanted  may 
now  be  separate  units.  Production 
records  from  each  variety  are  kept 
separate  and  many  varieties  do  not 
matiu%  at  the  same  time.  It  is  not 
realistic  or  necessary  to  allow  units  by 
blocks  of  different  varieties  but  not 
allow  units  when  different  varieties  are 
interplanted  within  a  block. 

4.  Section  3(a) — Clarify  that  an 
insured  may  select  only  one  price 
election  for  all  the  pears  in  the  county 
insured  under  this  policy,  unless  the 
Special  Provisions  provide  different 
price  elections  by  varietal  group  in 
which  case  the  insiued  may  select  one 
price  election  for  each  varietal  group 
designated  in  the  Special  Provisions. 
Each  price  election  chosen  for  each 
varietal  group  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  the  insurer. 

5.  Section  3(b) — Add  provisions  for 
reporting  the  age  and  type,  if  appUcable, 
of  any  interplanted  perennial  crop,  its 
planting  pattern,  and  any  other 
information  needed  to  establish  the 
yield  upon  which  the  production 
guarantee  is  based.  If  the  insured  fails  to 
notify  the  insurer  of  factors  that  may 
reduce  yields  from  previous  levels,  the 
insurer  will  reduce  the  production 
guarantee  at  any  time  the  insurer 
becomes  aware  of  damage,  removal  of 
trees,  or  changes  in  practices. 
Interplanting  is  not  allowed  under  the 
current  Pear  Endorsement. 

6.  Section  4 — Change  the  contract 
change  date  in  California  from  August 
31  to  October  31  to  be  consistent  with 
other  perennial  crops  in  California. 

7.  Section  5 — Change  the  cancellation 
and  termination  dates  in  CaUfomia  from 
November  20  to  January  31  to  be 
consistent  with  other  perennial  crops  in 
Cahfomia. 

8.  Section  6 — Specify  that  to  be 
insurable,  the  pears  must  be  grown  on 
trees  that  have  produced  an  average  of 
at  least  5  tons  per  acre,  in  at  least  1  of 


the  4  previous  crop  years  unless  the 
Special  Provisions  or  a  written 
agreement  set  a  lower  threshold. 
Fhrevious  provisions  required  that  the 
type  must  produce  an  average  of  4  tons 
of  pears  per  acre  of  first  grade  caiming 
or  U.S.  Niunber  1  in  at  least  1  of  the  4 
previous  crop  years  to  be  insurable.  The 
change  to  5  tons  per  acre  is  being 
proposed  as  more  characteristic  of  an 
orchard  reaching  a  level  of  production 
which  should  continue  on  an  up  trend. 
Four  tons  per  acre  is  not  an  adequate 
indicator  that  the  orchard  has  passed 
problems  typical  of  a  new  orchard.  The 
"of  first  grade  canning  or  U.S.  Number 
1"  requirement  will  be  eliminated 
because  it  does  not  include  U.S.  No.  2 
grade  pears  that  are  included  in  the 
production  to  count.  The  provision  that 
required  acceptable  production  records 
for  insurance  to  attach  also  will  be 
eliminated  because  if  the  insured  does 
not  provide  acceptable  records  of 
production  the  guarantee  may  be  based 
on  a  transitional  yield  in  accordance 
with  Actual  Production  History 
regulations  published  at  7  CFR  part  400, 
subpart  G. 

9.  Section  7— Add  a  provision  to 
make  interplanted  pears  insurable  if 
planted  with  another  perennial  crop 
unless  the  insiuance  provider  inspects 
the  acreage  and  determines  it  does  not 
qualify  to  be  accepted  for  insurance 
coverage.  This  provision  was  added  to 
provide  insurance  coverage  to  the 
maximum  extent  to  all  pear  producers, 
and  to  reduce  the  number  of  acres  that 
would  require  coverage  under  the  Non- 
insured  Assistance  Program  (NAP). 

10.  Section  8 — Modify  the  insurance 
period  in  California  so  coverage  will 
begin  the  later  of  the  date  the 
application  is  accepted  or  February  1, 
instead  of  November  21,  since  the 
cancellation  and  termination  dates  were 
changed  to  January  31  and  the  contract 
change  date  was  changed  to  October  31. 
Provisions  also  were  added  for  insuring 
acreage  when  an  insurable  share  is 
acquired  or  relinquished  on  or  before 
the  acreage  reporting  date.  Under  the 
current  Pear  Endorsement  for  acreage 
acquired  (for  which  an  application  is  in 
place)  on  or  before  the  acreage  reporting 
date,  coverage  would  attach  at  the  time 
the  insurer  considers  the  crop 
inspection  as  being  acceptable  provided 
it  was  on  or  after  November  21.  In  the 
same  situation  under  these  new 
provisions  (in  all  States  except 
Cahfomia).  coverage  will  have  started 
on  November  21  even  if  the  insiu«r 
considers  the  inspection  as  being 
acceptable  on  January  14.  Under  the 
current  Pear  Endorsement  for  acreage 
reUnquished  on  or  before  the  acreage 
reporting  date  but  after  coverage  had 


attached,  the  premium  would  still  be 
due  from  the  insured  even  if  the  ins\u«d 
no  longer  had  an  insurable  interest.  In 
the  same  situation  under  these  new 
provisions,  insurance  will  not  be 
considered  to  have  attached  so  the 
premium  will  not  be  due  imless  a 
transfer  of  right  to  an  indemnity  was 
completed. 

11.  Section  9(a) — Add  adverse 
weather  conditions  as  a  cause  of  loss 
and  delete  drought,  excess  wind,  freeze, 
frost,  fruit-set  failure  and  bail  because 
they  are  included  by  the  term  adverse 
weather.  Also  add  a  clause  to  the 
insurable  cause  of  loss  "failure  of  the 
irrigation  water  supply"  to  limit  it  to  a 
cause  of  loss  covered  by  this  policy. 

12.  Section  9(b) — Add  disease  and 
insect  infestation  to  the  excluded  causes 
of  loss  unless  adverse  weather  prevents 
the  proper  application  of  control 
measures,  causes  control  measiues  to  be 
ineffective  when  properly  appUed,  or  no 
effective  control  mechanism  is  available 
for  such  disease  or  insect  infestation. 
These  exclusions  need  to  be  added  for 
clarification  so  that  insurance  coverage 
is  not  provided  for  causes  of  loss  that 
could  be  prevented. 

13.  Section  10 — Require  the  producer 
to  give  notice  within  3  days  of  the  date 
harvest  should  have  started  if  the  crop 
will  not  be  harvested.  It  also  requires 
the  producer  to  give  notice  at  least  15 
days  prior  to  harvest  so  a  preharvest 
inspection  can  be  made  if  the  insured 
intends  to  sell  fruit  directly  to  retail 
customers  in  any  maimer.  This 
appraisal  may  be  used  to  determine  the 
amount  of  production  to  count  in  a  loss 
situation. 

14.  Section  11— Add  a  provision 
explaining  when  potential  production 
on  abandoned  acreage  w^ll  be  included 
in  total  production  to  count.  If  the 
insured  and  the  insurer  agree  on 
potential  production  on  acreage  the 
insured  wishes  to  abandon  or  no  longer 
care  for.  the  insurance  period  for  that 
acreage  wrill  end.  If  agreement  is  not 
reached,  the  claim  may  be  deferred  if 
the  insured  agrees  to  continue  to  care 
for  the  crop.  The  insurance  provider 
will  make  another  appraisal  when  the 
insured  notifies  them  of  further  damage 
or  that  harvest  is  generally  occurring  in 
the  area  unless  the  crop  is  harvested  in 
which  case  the  harvested  production 
will  be  used  to  determine  the 
production  to  count.  If  the  insured  does 
not  continue  to  care  for  the  crop,  the 
appraisal  made  prior  to  deferring  the 
claim  will  be  used  to  determine  the 
production  to  count.  Also  for  purposes 
of  settling  a  claim  in  all  States  except 
Cahfomia,  the  production  to  count  is  all 
the  harvested  and  appraised  marketable 
production.  There  is  no  adjustment  for 


quality  unless  the  "Quality  Adjustment 
Endorsement"  is  elected.  For  CaUfomia, 
references  to  the  Cahfomia  Tree  Fmit 
Agreement  Standards,  which  is 
obsolete,  have  been  changed  to  the 
Cahfomia  Pear  Advisory  Board. 

15.  Section  12 — ^Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long-standing 
pohcy  of  permitting  modification  of 
insurance  contracts  by  written 
agreement.  This  provision  is  not 
documented  in  the  cxurent  Pear 
Endorsement.  Section  12  will  discuss 
application  for,  and  duration  of,  written 
agreements. 

16.  Section  13— Provide  for  a  quaUty 
adjustment  endorsement  for  all  States, 
except  Cahfomia,  if  the  insured  meets 
the  following:  has  Umited  or  additional 
coverage,  pays  the  additional  premium, 
the  pears  are  damaged  by  volcano 
eruption,  frost,  freeze,  wind  or  hail,  and 
the  endorsement  is  timely  elected.  The 
current  pear  provisions,  without  a 
quaUty  adjustment  endorsement,  are 
appropriate  in  Cahfomia  because  the 
primary  marketing  intent  for  pears 
grown  in  Cahfomia  is  for  fresh  pack  and 
then  to  market  the  pears  that  do  not 
make  U.S.  No.  1  as  processing  or  as 
juice.  Also  the  California  pear  growers 
generally  have  records  available  for  the 
most  recent  crop  year  in  the  base  period. 
In  the  Pacific  Northwest  records  for  the 
most  recent  crop  year  in  the  base  period 
are  not  available  as  winter  pears  go  into 
controlled  atmospheric  storage  and  may 
not  sell  or  be  graded  until  well  into  the 
next  calendar  year.  Also,  the  Pacific 
Northwest  has  widespread  fire  blight 
problems,  and  the  quality  adjustment 
endorsement  will  allow  a  more 
reflective  yield  of  the  orchards. 

List  of  Subiects  in  7  CFR  Pari  457 

Crop  insurance.  Pears. 

Proposed  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended  (7  U.S.C.  1501  et  seq.).  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  457), 
effective  for  the  1997  and  succeeding 
crop  vears,  as  follows: 

PART  457-[AMENDEDl 

1.  The  authority  citation  for  7  CFR 
457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p) 

2.  7  CFR  457  is  amended  by  adding 
a  new  §  457.1 1 1  to  read  as  follows: 
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f  467.1 1 1    Pmt  Crop  Insuranc*  Provision*. 

The  Pear  Crop  Insurance  Provisions 
for  the  1997  and  succeeding  crop  years 
are  as  follows: 

United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

Pear  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8).  'hese  crop 
provisions,  and  the  Special  Provisions, 
the  Special  Provisions  will  control  these 
crop  provisions  and  the  Basic 
Provisions;  and  these  crop  provisions 
will  control  the  Basic  Provisions. 

1.  Definitions 

Culls — Pears  that  do  not  meet  the 
requirements  of  U.S.  No.  2  grade  or 
better. 

Days — Calendar  days. 

Direct  S4arketing— Sale  of  the  insured 
crop  directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as 
a  wholesaler,  retailer,  packer,  processor, 
shipper,  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an 
on-farm  or  roadside  stand  or  a  farmer's 
market,  and  permitting  the  general 
public  to  enter  the  field(s)  for  the 
purpose  of  picking  all  or  a  portion  of  the 
crop. 

FSA — Farm  Service  Agency  of  the 
United  States  Department  of 
Agriculture. 

Good  fanning  practices — The  cultural 
practices  generally  in  use  in  the  county 
for  the  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least 
the  yield  used  to  determine  the 
production  guarantee  and  are  those 
generally  recognized  by  the  Cooperative 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in 
the  county. 

Harvest — The  picking  of  mature  pears 
from  the  trees  or  the  collecting  of 
marketable  pears  from  the  ground. 

Interplanted — Acreage  on  which  two 
or  more  crops  are  planted  in  any  form 
of  alternating  or  mixed  pattern. 

Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production 
guarantee  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

Marketable — Pear  production 
acceptable  for  processing  or  other 
human  consumptive  use  even  if  it  does 
not  meet  any  U.S.  or  applicable  state 
grading  standard. 


Non-contiguous  land — Any  land 
owned  by  you  or  rented  by  you  for  any 
consideration  other  than  a  ^are  in  the 
insured  crop,  whose  boundaries  do  not 
touch  at  any  point.  Land  that  is 
separated  only  by  a  public  or  private 
right-of-way.  waterway  or  irrigation 
canal  will  be  considered  to  be  touching. 

Production  guarantee  (per  acre j— The 
quantity  of  pears  (in  tons)  determined 
by  multiplying  the  approved  yield  per 
acre  by  the  coverage  level  percentage 
you  elect,  and  multiplying  the  result  by 
any  applicable  adjustment  factor 
provided  for  in  section  6(b)(f)  of  the 
Basic  Provisions  (§  457.8). 

Ton— Two  thousand  (2,000)  pounds 
avoirdupois. 

Varietal  Group — Types  of  pears  with 
similar  characteristics  that  are  grouped 
for  insurance  purposes  as  specified  in 
the  Special  Provisions. 

Wntten  agreement — A  written 
docimient  that  alters  designated  terms  of 
a  policy. 

2.  Unit  Division 

Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section 
1  (Definitions)  of  the  Basic  Provisions 
(§  457.8)  (basic  unit),  may  be  divided 
into  optional  units  if,  for  each  optional 
unit  you  meet  all  the  conditions  of  this 
section  or  if  a  written  agreement  to  such 
division  exists.  Basic  units  may  not  be 
divided  into  optional  units  on  any  basis 
including,  but  not  limited  to, 
production  practice,  type,  and  variety, 
other  than  as  described  in  this  section. 
If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with 
these  provisions  into  the  basic  unit  from 
which  they  were  formed.  We  will 
combine  the  optional  units  at  any  time 
we  discover  that  you  have  failed  to 
comply  with  these  provisions.  If  failure 
to  comply  with  these  provisions  is 
determined  to  be  inadvertent,  and  the 
optional  units  are  combined,  that 
portion  of  the  premium  paid  for  the 
purpose  of  electing  optional  units  will 
be  refunded  to  you  pro  rata  for  the  units 
combined.  All  optional  units  must  be 
identified  on  the  acreage  report  for  each 
crop  year. 

(a)  The  following  requirements  must 
be  met  for  each  optional  imit: 

(1)  You  must  have  records,  which  can 
be  independently  verified,  of  acreage 
and  production  for  each  optional  unit 
for  at  least  the  last  crop  year  used  to 
determine  your  production  guarantee; 
and 

(2)  You  must  have  records  of 
marketed  production  or  measurement  of 
stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  from 


each  optional  uinit  or  the  production 
from  each  unit  must  be  kept  separate 
imtil  loss  adjustment  is  completed  by 
us. 

(b)  Each  optional  unit  must  meet  one 
or  more  of  the  following  criteria  as 
applicable: 

fl)  Optional  Units  by  Section,  Section 
Equivalent,  or  Farm  Service  Agency 
(FSA)  Farm  Serial  Number:  Optional 
imits  may  be  estabUshed  if  each 
optional  unit  is  located  in  a  sepiarate 
legally  identified  section.  In  the  absence 
of  sections,  we  may  consider  parcels  of 
land  legally  identified  by  other  methods 
of  measure  including,  but  not  limited  to 
Spanish  grants,  railroad  surveys, 
leagues,  labors,  or  Virginia  NtiUtary 
Lands,  as  the  equivalent  of  sections  for 
unit  purposes.  In  areas  that  have  not 
been  surveyed  using  the  systems 
identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boundaries  are  not 
readily  discemable,  each  optional  imit 
must  be  located  in  a  separate  farm 
identified  by  a  single  FSA  Farm  Serial 
Nvunber;  or 

(2)  Optional  Units  on  Acreage  Located 
on  Non-Contiguous  Land:  Instead  of 
establishing  optional  units  by  section, 
section  equivalent  or  FSA  Farm  Serial 
Number,  optional  units  may  be 
estabUshed  if  each  optional  unit  is 
located  on  non-contiguous  land. 

(3)  Optional  Units  on  Acreage  by 
Varietal  Group:  In  addition  to,  or 
instead  of,  establishing  optional  units  by 
section,  section  equivalent,  FSA  Farm 
Serial  Number,  or  on  non-contiguous 
land,  optional  units  may  be  established 
by  varietal  Group  when  provided  for  in 
the  Special  Provisions. 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indenmities 

In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the  Basic 
Provisions  (§457.8): 

(a)  You  may  select  only  one  price 
election  for  all  the  pears  in  the  county 
insured  under  this  policy  unless  the 
Special  Provisions  provide  different 
price  elections  by  varietal  group,  in 
which  case  you  may  select  one  price 
election  for  each  varietal  group 
designated  in  the  Special  Provisions. 
The  price  election  you  choose  for  each 
varietal  group  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  us  for  each  varietal 
group.  For  example,  if  you  choose  one 
hundred  percent  (100%)  of  the 
maximum  price  election  for  a  specific 
varietal  group,  you  must  also  choose 
one  hundred  percent  (100%)  of  the 


maximum  price  election  for  all  other 
varietal  groups. 

(b)  You  must  report,  by  the 
production  reporting  date  designated  in 
section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the  Basic 
Provisions  (§  457.8),  by  varietal  group: 

(1)  Any  damage,  removal  of  trees,  or 
change  in  practices  that  may  reduce 
yields  from  previous  levels,  and  the 
number  of  affected  acres; 

(2)  The  nimiber  of  trees  on  insurable 
and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the 
planting  pattern;  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another 
perennial  crop  and  anytime  the  planting 
pattern  of  such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop, 
and  type  if  appUcable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we 
request  in  order  to  establish  your 
approved  yield. 

We  will  reduce  the  yield  used  to 
establish  your  production  guarantee  as 
necessary,  based  on  the  effect  of  the 
interplanted  perennial  crop,  removal  of 
trees,  damage,  or  change  in  practices  on 
the  yield  potential  of  the  insured  crop. 
If  you  fail  to  notify  us  of  factors  that 
may  reduce  yields  from  previous  levels, 
we  will  reduce  your  production 
guarantee  as  necessary  at  any  time  we 
become  aware  of  the  interplanted  crop, 
removal  of  trees,  damage,  or  change  in 
practices. 

4.  Contract  Changes 

The  contract  change  date  is  October 
31  preceding  the  cancellation  date  for 
states  with  a  January  31  cancellation 
date  and  August  31  preceding  the 
cancellation  date  for  all  other  states  (see 
the  provisions  of  section  4  (Contract 
Changes)  of  the  Basic  Provisions 
(§457.8)). 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
PoUcy,  Cancellation,  and  Termination) 
of  the  Basic  Provisions  (§457.8),  the 
cancellation  and  termination  dates  are: 


States 

Cancellation  and  ter- 
mination dates 

California 

AH  other  states 

January  31 . 
November  20. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8), 
the  crop  insured  will  be  all  the  pears  in 
the  county  for  which  a  premium  rate  is 
provided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 


(b)  That  are  of  varieties  adapted  to  the 
area; 

(c)  That  are  grown  on  trees  that  have 
produced  an  average  of  at  least  five  (5) 
tons  of  pears  per  acre  in  at  least  one  of 
the  four  previous  crop  years  unless  the 
Special  Provisions  or  a  wrritten 
agreement  authorizes  lesser  production; 
and 

(d)  That  are  grown  in  an  orchard  that, 
if  inspected,  is  considered  acceptable  by 
us. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic 
Provisions  (§457.8).  that  prohibit 
insurance  attaching  to  a  crop  planted 
with  another  crop,  pears  interplanted 
vsrith  another  perennial  crop  are 
insurable  unless  we  inspect  the  acreage 
and  determine  it  does  not  meet 
instability  requirements.        • 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions 
of  section  11  (Insurance  Period)  of  the 
Basic  Provisions  (§457.8): 

(1)  Coverage  begins  for  each  crop  year 
on  the  later  of  the  date  we  accept  your 
application  or: 

(i)  In  California,  on  February  1;  or 
(ii)  In  all  other  states,  on  November 
21. 

(2)  The  calendar  date  for  the  end  of 
the  insurance  period  for  each  crop  year 

is: 

(i)  September  15  for  Bartlett  (green 
and  red)  and  Star  Crimson  (Crimson 
Red)  varietal  groups;  or 

(ii)  October  15  for  all  other  varietal 
groups. 

(b)  In  addition  to  the  provisions  of 
section  11  (Insurance  Period)  of  the 
Basic  Provisions  (§  457.8): 

(1)  If  you  acquire  an  insurable  share 
in  any  insurable  acreage  on  or  before  the 
acreage  reporting  date  of  any  crop  year 
and  if  we  inspect,  and  consider  the 
acreage  acceptable,  insurance  will  be 
considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable 
interest  on  any  acreage  of  pears  on  or 
before  the  acreage  reporting  date  of  any 
crop  year  insurance  will  not  be 
considered  to  have  attached  to  such 
acreage  for  that  crop  year  unless: 

(i)  A  transfer  of  right  to  an  indemnity 
or  a  similar  form  approved  by  us  is 
completed  by  all  affected  parties;  and 

(ii)  The  insurance  provider  is  notified 
by  you  or  the  transferee  in  writing  of 
such  transfer  on  or  before  the  acreage 
reporting  date. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions 
of  section  12  (Causes  of  Loss)  of  the 


Basic  Provisions  (§  457.8),  insurance  is 
provided  only  against  the  following 
causes  of  loss  that  occur  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms 
of  undergrowth  have  not  been 
controlled  or  pruning  debris  has  not 
been  removed  from  the  orchard; 

(3)  Earthquake; 

(4)  Volcanic  eruption:  or 

(5)  Failure  of  the  irrigation  water 
supply,  if  caused  by  an  insured  peril 
that  occurs  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss) 
of  the  Basic  Provisions  (§  457.8).  we  will 
not  insure  against  damage  or  loss  of 
production  due  to: 

(1)  Disease  or  insect  infestation, 
unless  adverse  weather: 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly 
applied  control  measures  to  be 
ineffective;  or 

(ii)  Causes  disease  or  insect 
infestation  for  which  no  effective 
control  mechanism  is  available. 

(2)  Failure  of  the  fruit  to  color 
properly:  or 

(3)  Inability  to  market  the  pears  for 
any  reason  other  than  actual  physical 
damage  from  an  insurable  cause 
specified  in  this  section.  For  example, 
we  will  not  pay  you  an  indemnity  if  you 
are  unable  to  market  due  to  quarantine, 
boycott,  or  refusal  of  any  person  to 
accept  production. 

10.  Duties  in  the  Event  of  Damage  or 
Loss 

In  addition  to  the  requirements  of 
section  14  (Duties  in  the  Event  of 
Damage  or  Loss)  of  the  Basic  Provisions 
(§457.8).  the  following  will  apply: 

(a)  You  must  notifv'  us  within  3  days 
of  the  date  harvest  should  have  started 
if  the  crop  will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  harvest  begins  if  any  production 
from  any  unit  will  be  marketed  directly 
to  consumers.  We  will  conduct  a 
preharvest  appraisal  that  will  be  used  to 
determine  your  production.  If  damage 
occurs  after  the  preharvest  appraisal, 
and  you  can  provide  acceptable  records 
to  us  that  account  for  all  production 
removed  from  the  unit  after  our 
appraisal,  we  will  conduct  an  additional 
appraisal  that  will  be  used  to  determine 
your  production.  Failure  to  give  timely 
notice  that  production  will  be  marketed 
directly  to  consumers  will  result  in  an 
appraised  amount  of  production  to 
count  of  not  less  than  the  production 
guarjmtee  per  acre. 

(c)  If  you  intend  to  claim  an 
indemnity  on  any  unit,  you  must  notify 
us  prior  to  the  beginning  of  harvest  so 
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that  we  may  inspect  the  damaged 
production.  You  must  not  sell  or 
dispose  of  the  damaged  crop  until  after 
we  have  given  you  written  consent  to  do 
so.  If  you  fail  to  meet  the  requirements 
of  this  subsection,  all  such  production 
will  be  considered  undamaged  and 
included  as  production  to  count. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  production  records: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
acceptable  records  of  production  were 
not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  by: 

(1)  Muhiplying  the  insured  acreage  by 
its  respective  production  guarantee; 

(2)  Multiplying  each  product  by  the 
respective  price  election; 

(3)  Summing  all  such  products; 

(4)  Multiplying  the  total  production  to 
be  counted  of  each  varietal  group  (see 
subsection  11  (c))  by  the  respective  price 
election; 

(5)  Summing  all  such  products, 

(6)  Subtracting  this  total  from  the  total 
in  (3);  and 

(7)  Multiplying  the  result  by  your 
share. 

(c)  The  total  production  to  count  (in 
tons)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  production 
guarantee  per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  Damaged  solely  by  uninsured 
causes;  or 

(C)  For  which  you  fail  to  provide 
production  records  that  are  acceptable 
to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  acreage 
that  you  intend  to  abandon  or  no  longer 
care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement,  the  insurance  period 
for  that  acreage  will  end.  If  you  do  not 
agree  with  our  appraisal,  we  may  defer 
the  claim  only  if  you  agree  to  continue 
to  care  for  the  crop.  We  will  then  make 
another  appraisal  when  you  notify  us  of 
further  damage  or  that  harvest  is 
generally  occurring  in  the  area  unless 
you  harvested  the  crop,  in  which  case 
we  will  use  the  harvested  production.  If 
you  do  not  continue  to  care  for  the  crop. 


our  appraisal  made  prior  to  deferring 
the  claim  will  be  used  to  determine  the 
production  to  count;  and 

(2)  For  all  states  except  California,  all 
harvested  and  appraised  marketable 
pear  production  from  the  insurable 
acreage. 

(3)  For  California,  all  harvested  and 
appraised  production  that: 

(i)  Meets  the  standards  for  first  grade 
canning  as  defined  by  the  California 
Pear  Advisory  Board  or  for  U.S.  Number 
1  as  defined  by  the  United  States 
Standards  for  Grades  of  Summer  and 
Fall  Pears,  or  Pears  for  Processing,  or  for 
U.S.  Extra  Number  1  or  U.S.  Number  1 
as  defined  by  the  United  States 
Standards  for  Grades  of  Winter  Pears;  or 

(ii)  Is  accepted  by  a  processor  for 
canning  or  packing;  or 

(iii)  Is  marketable  for  any  purpose. 

(4)  For  California,  notwithstanding 
the  term^of  11(c)(3).  if  the  cause  of  loss 
was  due  to  an  insurable  cause,  the 
quantity  of  production  that  otherwise 
would  be  considered  as  production  to 
count  will  be  reduced  by  whichever  of 
the  following  methods  results  in  the 
least  production  to  count: 

(i)  By  the  excess  over  ten  percent 
(10%)  of  the  total  production  from  the 
unit  of  varieties  other  than  Forelle. 
Seckel  or  Winter  Nelis  that  is  size  180 
or  smaller  as  defined  in  the  United 
States  Standards  for  Summer  and  Fall 
Pears  or  for  Winter  Pears;  or 

(ii)  By  dividing  the  value  per  ton  by 
the  highest  price  election  available  for 
the  insured  varietal  group  that  does  not 
meet  the  specifications  of  section 
ll(c)(3)(i).  subtracting  this  resuh  from 
1.000,  multiplying  this  difference  by  the 
number  of  tons  of  such  pears  and 
subtracting  this  result  from  the 
production  to  count. 

12.  Written  Agreements 

Designated  terms  of  this  policy  may 
be  altered  by  written  agreement.  The 
following  conditions  will  apply: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
subsection  (e)  of  this  section. 

(b)  The  application  for  written 
agreement  must  contain  all  terms  of  the 
contract  between  you  and  us  that  will  be 
in  effect  if  the  written  agreement  is  not 
approved. 

(c)  If  approved,  the  written  agreement 
will  include  all  variable  terms  of  the 
contract,  including,  but  not  limited  to. 
crop  type  or  variety,  the  guarantee, 
premium  rate,  and  price  election. 

(d)  Each  written  agreement  will  only 
be  valid  for  1  year.  If  the  written 
agreement  is  not  specifically  renewed 
the  following  year,  insurance  coverage 


for  subsequent  crop  years  will  be  in 
accordance  with  the  printed  policy. 

(e)  An  application  for  written 
agreement  submitted  after  the  sales 
closing  date  may  be  approved  if.  after  a 
physical  inspection  of  the  acreage,  it  is 
determined  that  no  loss  has  occurred 
and  the  crop  is  insurable  in  accordance 
with  the  policy  provisions. 

13.  Pear  Quality  Adjustment 
Endorsement 

(a)  The  provisions  of  this 
endorsement  apply  if: 

(1)  You  elect  the  Pear  QuaUty 
Adjustment  Endorsement  on  your 
application  or  on  a  form  approved  by 
us.  on  or  before  the  sales  closing  date  for 
the  initial  crop  year  in  which  yeu  wish 
to  insure  your  pears  under  this 
endorsement.  By  doing  so.  you  agree  to 
pay  the  additional  premium  designated 
in  the  actuarial  table  for  this  optional 
coverage;  and 

(2)  This  endorsement  is  not  excluded 
by  your  policy. 

(b)  This  endorsement  is  available  in 
all  counties  for  which  the  actuarial  table 
designates  pear  premium  rates,  except 
for  counties  in  California.  This 
endorsement  does  not  cover  acreage 
insured  under  the  Catastrophic  Risk 
Production  Endorsement  in  any 
counties. 

(c)  Pears  damaged  by  volcano 
eruption;  frost;  freeze;  wind;  or  hail  are 
eligible  for  quality  adjustment,  subject 
to  the  following: 

(1)  If  the  harvested  and  appraised 
production  does  not  grade  eighty 
percent  (80%)  U.  S.  No.  2  or  better  in 
accordance  with  applicable  United 
States  Standards  for  Grades  of  Summer 
and  Fall  Pears.  United  States  Standards 
for  Grades  of  Winter  Pears,  or  United 
States  Standards  for  Grades  of  Pears  for 
Processing,  as  applicable,  production 
will  be  reduced  as  follows: 

(i)  By  two  percent  (2%)  for  each  full 
one  percent  (1%)  in  excess  of  twenty 
percent  (20%).  when  twenty-one 
percent  (21%)  through  sixty  percent 
(60%)  of  the  pears  fail  the  grade 
standard;  and 

(ii)  By  one  hundred  percent  (100%) 
when  more  than  sixty  percent  (60%)  of 
the  pears  fail  the  grade  standard.  The 
difference  between  the  reduced 
production  and  the  total  production  will 
be  considered  cull  production. 

(2)  Pears  that  are  knocked  to  the 
ground  by  wind  or  frozen  and  carmot  be 
packed  or  marketed  as  fresh  pears  will 
be  considered  one  hundred  percent 
(100%)  cull  production. 

(3)  Fifteen  percent  (15%)  of  all 
production  that  is  considered  cull 
production  will  be  production  to  count. 


(4)  No  reduction  in  grade  will  be 
recognized  for  any  pears  that  fail  the 
grade  standard  due  to  uninsurable 
causes  of  loss. 

(d)  This  endorsement  may  be 
canceled  by  either  you  or  us  for  any 
succeeding  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  date 
preceding  the  crop  year  for  which  the 
cancellation  of  this  endorsement  is  to  be 
effective. 

Signed  in  Washington,  D.C.  on  April  IB. 
1996. 

Kenneth  D.  Ackennan, 
Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  96-10145  Filed  4-24-96;  8:45  am] 
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Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  PA24,  PA28R,  PA30, 
PA32R,  PA34,  and  PA39  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  95-20-07,  which 
currently  requires  repetitively 
inspecting  the  main  gear  side  brace 
studs  for  cracks  on  certain  The  New 
Piper  Aircraft,  Inc.  (Piper)  PA24, 
PA28R.  PA30,  PA32R.  PA34.  and  PA39 
series  airplanes,  and  replacing  any 
cracked  main  gear  side  brace  stud.  The 
proposed  action  would  retain  the 
repetitive  inspection  and  possible 
replacement  requirements  of  AD  95-20- 
07.  would  remove  airplanes  with  a 
certain  main  gear  side  brace  assembly 
configuration  from  the  "ApphcabiUty" 
section  of  the  current  AD.  and  would 
incorporate  additional  modification  and 
replacement  options.  Additional 
information  on  the  design  and  service 
history  of  the  affected  airplanes 
concerning  this  subject  received  by  the 
Federal  Aviation  Administration  (FAA) 
after  issuance  of  AD  95-20-07 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  main  landing 
gear  collapse  caused  by  main  gear  side- 
brace  stud  cracks,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of 


control  of  the  airplane  during  landing 
operations. 

DATES:  Comments  must  be  received  on 
or  before  June  25. 1996. • 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-09- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  applies  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh.  Aerospace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160.  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  \iews.  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FA.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follovdng 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-09-AD.  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

AD  95-20-07.  Amendment  39-9386 
(60  FR  52073.  October  5.  1995). 
currently  requires  repetitively 
inspecting  (using  liquid  penetrant  or 
magnetic  particle  methods)  the  main 
gear  side  brace  studs  for  cracks  on 
certain  Piper  PA24.  PA28R.  PA30. 
PA32R.  PA34.  and  PA39  series 
airplanes,  and  replacing  any  cracked 
main  gear  side  brace  stud.  A  minor 
correction  on  this  action  that  specified 
who  could  accomplish  the  inspection 
was  published  in  the  Federal  Register 
on  November  15. 1995  (60  FR  57333). 

The  FAA  has  re-^amined  all 
available  information  related  to  AD  95- 
20-07.  including  additional  information 
received  from  The  New  Piper  Aircraft. 
Inc..  and  owners/operators  of  the 
affected  airplanes.  From  this 
examination,  the  FAA  has  determined 
the  following: 

— That  a  third  main  gear  side  brace 
assembly  contaiiung  the  Vs-inch  stud. 
part  number  (P/N)  78717-02.  nith  a 
two-piece  bushing,  P/N  67026-09. 
was  installed  (at  manufacture)  on 
Piper  Model  PA34-200T.  serial 
numbers  34-7670325  through  34- 
7770372.  AD  95-20-07  should  not 
apply  to  these  airplanes  with  this 
main  gear  side  brace  assembly 
configuration;  and 
—That  Piper  PA28R.  PA32R.  and  PA34 
series  airplane  owners/operators 
should  have  the  option  of 
incorporating  a  modification  that 
would  eliminate  the  repetitive 
inspection  requirement  of  AD  95-20- 
07.  This  modification  consists  of 
reaming  the  existing  two-piece 
bushings.  P/N  67026-6.  to  an  inside 
diameter  of  .624-inch  to  .625-inch, 
rechamfering  the  bushings,  and 
installing  the  Ve-inch  stud,  P/N 
78717-02  The  owner/operator  would 
have  the  choice  of  incorporating  this 
modification,  installing  a  P/N  95643- 
06/-07/-08/-O9  main  gear  side  brace 
bracket  assembly,  or  continuing  to 
reinspect  the  main  gear  side  brace 
assembly. 

Based  upon  the  information  described 
above,  the  FAA  has  determined  that  .^D 
action  should  be  taken  to  prevent  a 
main  landing  gear  collapse  caused  by 
main  gear  side  brace  stud  cracks,  which, 
if  not  detected  and  corrected,  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 

Since  an  unsafe  condition  has  been 
identifird  that  is  likelv  to  exist  or 
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develop  in  other  Piper  PA24,  PA28R. 
PA30,  PA32R.  PA34,  and  PA39  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  95- 
20-07  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  repetitively 
inspecting  the  main  gear  side  brace 
assembly,  and  replacing  any  cracked 
main  gear  side  brace  stud.  This  includes 
the  inspection-terminating  replacement 
contained  in  AD  95-20-07;  (2)  remove 
from  the  "ApplicabiUty"  section  of  the 
current  AD  the  Piper  Model  PA34-200T 
airplanes  that  incorporate  a  main  gear 
side  brace  assembly  containing  the  Vb- 
inch  stud,  part  number  (P/N)  78717-02, 
with  a  two-piece  bushing.  P/N  67026- 
09;  and  (3)  incorporate,  as  an  option,  an 
inspection-terminating  modification  for 
Piper  PA28R.  PA32R.  and  PA34 
airplanes.  This  modification  consists  of 
reaming  the  existing  two-piece 
bushings,  P/N  67026-6,  to  an  inside 
diameter  of  .624-inch  to  .625-inch, 
rechamfering  the  bushings,  and 
installing  the  Vs-inch  stud.  P/N  78717- 
02. 

The  FAA  estimates  that  13.200 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  5  workhours 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $3,960,000.  This  figure 
represents  the  total  cost  of  the  proposed 
initial  inspection,  and  does  not  reflect 
costs  for  any  of  the  proposed  repetitive 
inspections  or  possible  replacements. 
The  FAA  has  no  way  of  determining 
how  many  main  gear  side  brace  studs 
may  need  replacement  or  how  many 
repetitive  inspections  each  owner/ 
operator  may  incur  over  the  life  of  the 
airplane. 

In  addition,  the  proposed  AD  would 
require  the  same  inspections  required 
by  AD  95-20-07.  The  only  difference 
between  the  proposed  AD  and  AD  95- 
20-07  is  the  addition  of  an  inspection- 
terminating  modification  option  and  the 
elimination  from  the  "Applicability" 
section  certain  airplanes  that 
incorporate  a  certain  main  side  brace 
stud  assembly  The  proposed  AD  would 
not  provide  any  additional  cost  impacts 
over  that  already  required  by  AD  95-20- 
07. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons^discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(gJ.  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
95-20-07.  Amendment  39-9386,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  AircraA,  Inc.:  Docket  No.  96- 
CE-09-AD;  Supersedes  AD  95-20-07, 
Amendment  39-9386. 

Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 

i .  All  serial  numbers  of  Models  PA24, 
PA24-250.  PA24-260,  PA24-400.  PA30,  and 
PA39  airplanes: 

2.  The  following  model  and  serial  number 
airplanes  that  are  not  equipp>ed  with  a  part 
number  (P/N)  78717-02  main  landing  gear 
side  brace  stud  in  both  right  and  left  main 
landing  gear  sidebrace  bracket  assemblies: 


Model 


T" 


Serial  No. 


PA28R-180      I  28R-30002  through  28R- 
I      31135,  and  28R-7 130001 
!      through  28R-71 3001 3. 

PA28R-200        28R-35001  through  28R- 
35820.  and  28R-71 35001 
!      through  28R-7635539. 

PA28R-201      i  28R-7737002  through  28R- 
I      7737096. 


Model 

Serial  No. 

PA28R-201T 

28R-7703001  through  28R- 

7703239. 

PA32R-300 

32R-7680001  through  32R- 

7780444. 

PA34-200 

All  serial  numbers. 

PA34-200T 

34-7570001  through  34- 

7770372. 

Note  1:  P/N  78717-02  side  brace  stud  was 
installed  at  manufacture  on  Piper  Model 
PA34-200T  airplanes,  serial  numbers  34- 
7670325  through  34-7770372. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  initially  as  follows, 
and  thereafter  as  specified  in  the  body  of  this 
AD: 

1.  For  the  affected  Models  PA28R-180. 
PA28R-200,  PA28R-201.  PA28R-201T. 
PA32R-300.  PA34-200.  and  PA34-200T 
airplanes:  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD  or,  if  the  main  gear  side  brace  stud  has 
already  been  inspected  or  replaced  as 
specified  in  this  AD.  within  500  hours  TIS 
after  the  last  inspection  or  replacement, 
whichever  occurs  later. 

2.  For  the  affected  Models  PA24,  PA24- 
250.  PA24-260.  PA24-400.  PA30.  and  PA39 
airplanes:  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD  or,  if  the  main  gear  side  brace  stud  has 
already  been  inspected  or  replaced  as 
specified  in  this  AD,  within  1,000  hours  TIS 
after  the  last  insp>ection  or  replacement, 
whichever  occurs  later. 

To  prevent  main  landing  gear  (MLG) 
collapse  caused  by  main  gear  side  brace  stud 
cracks,  which,  if  not  detected  and  corrected, 
could  result  in  loss  of  control  of  the  airplane 
during  landing  op)erations,  accomplish  the 
following: 

Note  3:  The  paragraph  structure  of  this  AD 
is  as  follows: 
Level  1:  (a),  (b).  (c).  etc. 
Level2:(l).  (2),  (3).  etc. 
Level  3:  (i).  (ii),  (iii).  etc. 
Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Remove  both  the  left  and  right  main 
gear  side  brace  studs  from  the  airplane  in 
accordance  with  the  instructions  contained 
in  the  Landing  Gear  section  of  the 
maintenance  manual,  and  inspect  each  main 
gear  side  brace  stud  for  cracks,  using  Type  I 
(fluorescent)  liquid  penetrant  or  magnetic 
particle  insptection  methods.  Figure  1  of  this 
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AD  depicts  the  area  of  the  sidebrace  stud 
shank  where  the  sidebrace  stud  is  to  be 
inspected. 

Note  4:  All  affected  Models  PA24  and 
PA24-250  airplanes  were  equipped  at 
manufacture  with  P/N  20829-00  main  gear 
side  brace  studs.  All  affected  Models  PA24- 
260.  PA24-400,  PA30,  and  PA39  airplanes 
were  equipped  at  manufacture  with  P/N 
22512-00  main  gear  side  brace  studs.  The 
Appendix  included  with  this  AD  contains 
information  on  determining  the  P/N  of  the 
bracket  assembly  on  the  affected  PA28R, 
PA32R,  and  PA34  series  airplanes. 

BIUJNQ  COOE  4t10-13-U 
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Figure    1 


(1)  For  any  main  gear  side  brace  stud  found 
cracked,  prior  to  further  flight,  replace  the 
cracked  stud  with  an  FAA-approved 
serviceable  part  (part  numbers  referenced  in 
the  table  in  paragraph  (b)  of  this  AD  or  FAA- 
approved  equivalent)  in  accordance  with  the 
instructions  contained  in  the  Landing  Gear 
section  of  the  applicable  maintenance 
manual,  and  accomplish  one  of  the 
following,  as  applicable: 

(i)  Reinspect  and  replace  (as  necessary)  as 
specified  in  paragraph  (b)  of  this  AD;  or 

(ii)  For  the  affected  Models  PA28R-180, 
PA28R-200,  PA28R-201.  PA28R-201T. 
PA32R-300,  PA34-200,  and  PA34-200T 
airplanes,  the  P/N  95299-00  or  95299-02 
main  gear  side  brace  studs  are  no  longer 
manufactured.  Install  a  new  main  gear  side 
brace  stud  bracket  assembly,  P/N  95643-06, 


P/N  95643-07,  P/N  95643-08,  or  P/N  95643- 
09,  as  applicable.  No  repetitive  ins{>ections 
will  be  required  by  this  AD  for  these  affected 
airplane  models  when  this  bracket  assembly 
is  installed:  or 

(iii)  For  the  affected  Models  PA28R-180, 
PA28R-200.  PA28R-201.  PA28R-201T, 
PA32R-300,  PA34-200,  and  PA34-200T 
airplanes,  ream  the  existing  two-piece 
bushings,  P/N  67026-6,  to  an  inside  diameter 
of  .624-inch  to  .625-inch,  rechamfer  the 
bushings,  and  install  the  Ve-inch  stud,  P/N 
78717-02.  No  repetitive  inspections  will  be 
required  by  this  AD  when  this  action  is 
accomplished.  If  the  bushings  cannot  be 
reamed  while  installed  in  the  bracket  (i.e., 
the  brackets  are  loose),  then  install  a  main 
gear  side  brace  bracket  assembly.  P/N  95643- 
06,  P/N  95643-07,  P/N  95643-08.  or  P/N 


95643-09.  as  applicable.  No  repetitive 
inspections  will  be  required  by  this  AD  when 
this  bracket  assembly  is  installed 

(2)  For  any  main  gear  side  brace  stud  not 
found  cracked,  prior  to  further  flight, 
reinstall  the  uncracked  stud  in  accordance 
with  the  instructions  contained  in  the 
Landing  Gear  section  of  the  applicable 
maintenance  manual,  and  reinsp>ect  and 
replace  (as  necessary]  as  specified  in 
paragraph  (b)  of  this  AD. 

fb]  Reinspect  both  the  left  and  right  main 
gear  side  brace  studs,  using  Type  I 
(fluorescent]  liquid  pwnetrant  or  magnetic 
particle  inspection  methods.  Replace  any 
cracked  stud  or  reinstall  any  uncracked  stud 
as  specified  in  ptaragraphs  (a)(l]  and  ia)(2)  of 
this  AD,  respectively: 


Part  No.  in- 
stalled 

TIS  inspectk)n 
Interval 
(hours) 

Model  airplanes  installed  on 

20829-00  .... 
22512-00  .... 
95299-00  or 
95299-02. 

1.000 

1.000 

500 

PA24  and  PA24-250. 

PA24-260.  PA24-400.  PA30.  and  PA39. 

PA28R-180.  PA28R-200.  PA28R-201,  PA28R-201T,  PA32R-300,  PA34-200,  and  PA34-200T. 
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Note  5:  Accomplishing  the  actions  of  this 
AD  does  not  affect  the  requirements  of  AD 
77-13-21,  Amendment  39-3093.  The 
tolerance  inspection  requirements  of  that  AD 
still  apply  for  Piper  PA24,  PA30,  and  PA39 
series  airplanes. 

(c]  CKvners/operators  of  the  affected 
Models  PA28R-180,  PA28R-200.  PA28R- 
201.  PA28R-201T,  PA32R-300,  PA34-200, 
and  PA34-200T  airplanes  may  accomplish 
one  of  the  following  at  any  time  to  terminate 
the  repetitive  insp>ection  requirement  of  this 
AD: 

(1)  Install  a  main  gear  side  brace  bracket 
assembly.  P/N  95643-06,  P/N  95643-07,  P/N 
95643-08,  or  P/N  95643-09,  as  applicable, 
which  contains  the  Ve-inch  diameter  main 
gear  side  brace  stud,  P/N  78717-Q2.  and  the 
one-piece  bushing.  P/N  67026-12;  or 

(2)  Ream  the  existing  two-piece -bushings, 
P/N  67026-6,  to  an  inside  diameter  of  .624- 
inch  to  .625-inch,  rechamfer  the  bushings, 
and  install  the  Ve-inch  stud.  P/N  78717-02. 
If  the  bushings  cannot  be  reamed  while 
installed  in  the  bracket  (i.e..  the  brackets  are 
loose],  then  install  a  main  gear  side  brace 
bracket  assembly,  P/N  95643-06.  P/N  95643- 
07,  P/N  95643-08,  or  P/N  95643-09,  as 
applicabl^. 

(d]  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e]  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(AGO],  Campus  Building.  1701  Columbia 
Avenue,  Suite  2-160,  College  Park.  Geoigia 
30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 


Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(f)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  95-20-07, 
Amendment  39-9386.  are  considered 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(g]  Information  related  to  this  AD  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri. 

(h]  This  amendment  supersedes  AD  95- 
20-07,  Amendment  39-9386. 

Appendix  to  Docket  No.  g6-CE-09-AI>— 
IMormation  To  Determine  Main  Gear  Side 
Brace  Stud  Assembly  Part  Numtier  (P/N) 

—The  P/N  95643-O0/-01/-O2/-03  bracket 
assembly  contains  the  9/16-inch  diameter 
main  gear  side  brace  stud.  P/N  95299-00/ 
-02,  and  a  two-piece  bushing,  P/N  67026- 
6.  • 

—The  P/N  95643-06/-07/-O8/-09  bracket 
assembly  contains  the  5/8-inch  diameter 
main  gear  side  brace  stud,  P/N  78717-02, 
and  a  one-piece  bushing,  P/N  67026-12. 

— Both  the  one-piece  and  the  two-piece 
bushing  have  a  visible  portion  of  the 
bushing  flange,  i.e.,  bushing  shoulder. 

— Whether  a  one-piece  or  two-piece  bushing 
is  installed  may  be  determined  by 
measuring  the  outside  diameter  of  the 
bushing  flange  with  a  micrometer  (jaws  of 
the  caliper  must  be  3/32-inch  or  less).  The 
two-piece  bushing  will  have  an  outside 
diameter  of  1.00  inch  and  the  one-piece 
bushing  will  have  an  outside  diameter  of 
1.128  to  1.130  inches. 

— The  one-piece  bushing  contains  a  visible 
chamfer  in  the  center  of  the  bushing,  and 
the  chamfer  in  the  two-piece  bushing  is  not 
visible  when  the  stud  is  installed. 

—If  P/N  95643-O0/-O1/-02/-03  bracket 
assembly  is  installed  or  the  above 


information  cannot  be  utilized,  the  mam 
gear  side  brace  stud  will  need  to  be 
removed  from  the  bracket  to  determine  the 
shank  diameter  and  main  gear  side  brace 
stud  P/N. 

—P/N  95299-00  and  P/N  95299-02  main 
gear  side  brace  studs  are  9/16-inch  in 
diameter. 

—P/N  95643-00/-01/-02/-03  bracket 
assembly  may  have  been  modified  to 
accommodate  the  5/8-inch  diameter  main 
gear  side  brace  stud.  P/N  78717-02 
Issued  in  Kansas  Citv.  Missouri  on  Apri! 

19.  1996 

Henry  A.  Armstrong. 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Senice 

|FR  Doc.  96-10167  Filed  4-24-96.  8  45  am! 
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14  CFR  Part  39 

[Docket  No.  95-N»ll-1 1 5-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Sertes  Airplanes 
Equipped  With  Swivel*Type  Bogie 
Beams  on  the  Main  LarKUng  Gears 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
that  woflld  have  required  an  inspection 
to  detect  cracking  of  the  swivel  bogie 
beam  lugs,  and  repair,  if  necessar\   For 
airplanes  on  which  no  cracking  is 
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found,  that  proposed  AD  also  would 
have  required  an  inspection  to  detect 
corrosion  of  the  swivel  pin  lug  surfaces 
and  bores,  and  modification  of  the 
forward  bogie  beams.  That  proposal  was 
prompted  by  reports  indicating  that 
swivel  pin  lugs  of  the  main  landing  gear 
(MLG)  have  failed  due  to  cracks 
resulting  from  stress  corrosion.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  such  stress 
corrosion,  which  could  result  in  failure 
of  the  swivel-type  bogie  beam  of  the 
MLG:  this  condition  could  resuh  in 
collapse  of  the  MLG  during  landing. 
This  action  revises  the  proposed  rule  by 
adding  certain  repair  requirements. 

DATES:  Comments  must  be  received  by 
May  16.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
115-AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  am  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Technical 
Publications  Business  Administration. 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  .\ venue  SW..  Renton. 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office  (AGO).  3960 
Paramount  Boulevard,  Lakewood. 
Cahfomia. 

FOR  FURTHER  INFORMATKSN  CONTACT: 
Mike  Lee.  Aerospace  Engineer.  Airframe 
Branch,  ANM-120L,  FAA.  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5325; fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-115-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-115-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-8  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  November  1,  1995 
(60  FR  55496).  That  NPRM  would  have 
required  a  magnetic  particle  inspection 
to  detect  cracking  of  the  swivel  bogie 
beam  lugs,  and  repair,  if  necessary.  For 
airplanes  on  which  no  cracking  is 
found,  that  NPRM  also  would  have 
required  an  inspection  to  detect 
corrosion  of  the  swivel  pin  lug  surfaces 
and  bores,  and  modification  of  the 
forward  bogie  beams.  That  NPRM  was 
prompted  by  repofts  indicating  that 
swivel  pin  lugs  of  the  main  landing  gear 
(MLG)  have  failed  due  to  cracks 
resulting  from  stress  corrosion.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  the  swivel-type  bogie  beam 
of  the  MLG,  which  could  result  in 
collapse  of  the  MLG  during  landing. 

Since  the  issuance  of  that  NPRM,  the 
manufacturer  has  advised  the  FAA  that 
the  dimensions  of  the  reworked  swivel 
pin  lugs  of  Group  1  airplanes  may 
exceed  the  limits  specified  in  the 
service  information  cited.  The  NPRM 
addressed  this  condition  for  Group  II 
airplanes,  and  included  a  requirement 
for  the  repair  of  Group  II  airplanes  on 
which  the  dimensions  of  the  reworked 


swivel  pin  lugs  exceed  the  limits 
specified  in  the  proposed  rule. 
However,  the  NPRM  did  not  contain  a 
similar  repair  requirement  for  Group  I 
airplanes.  The  FAA  has  determined  that 
such  an  "on  condition"  repair 
requirement  is  also  necessary  for  Group 
I  airplanes,  and  has  added  this 
requirement  to  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  of  this  supplemental  NPRM. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  prpvide 
additional  opportimity  for  publi^ 
comment.  J 

The  FAA  also  has  revised  paragraph 
(a)  of  this  proposed  rule  to  clarify  that 
the  magnetic  particle  inspection  is  a 
"one-time"  requirement. 

There  are  approximately  148 
McDonnell  Douglas  Model  DC-8  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
97  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  83  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $483,060,  or  $4,980  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviatioh 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39]  as  follows: 

PART  39— AIRWORTHINESS  ^ 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

§39.13    [AmandMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Mcdonnell  Douglas:  Docket  95-NM-115-AD. 

Applicability:  Model  DC-8  airplanes 
equipped  with  main  landing  gears  having 
swivel  typ>e  bogi&  beams  on  which  the  swivel 
pin  lugs  have  not  been  nickel  plated, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilure  of  the  swivel-type  bogie 
beam  of  the  main  landing  gear  (MLG)  due  to 
stress  corrosion,  which  could  result  in 
collapse  of  the  MLG  during  landing, 
accomplish  the  following: 

(a)  Perform  a  one-time  magnetic  particle 
inspection  to  detect  cracking  of  the  swivel 
bogie  beam  lugs,  in  accordance  with 
McDonnell  Douglas  DG-6  Service  Bulletin 
32-182,  dated  January  20, 1995;  McDonnell 
Douglas  Service  Bulletin  DCS-32-182. 
Revision  01,  dated  July  21, 1995,  or  Revision 
02,  dated  August  30, 1995;  at  the  later  of  the 
times  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Prior  to  the  accumulation  of  11,600 
total  flight  hours,  or  within  10  years  since  the 
installation  of  the  forward  bogie  beam  of  the 
MLG,  whichever  occurs  first. 

(2)  Prior  to  the  accumulation  of  2.000  flight 
hours,  or  2  years  after  the  effective  date  of 
this  AD.  whichever  occurs  first. 


(b)  If  no  cracking  is  detected  during  the 
inspiection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  perfonn  a  visual 
inspection  to  detect  corrosion  in  the  swivel 
pin  lug  surfaces  and  bores,  m  accordance 
with  McDonnell  Douglas  DG-8  Service 
Bulletin  32-182,  dated  January  20. 1995:  or 
McDonnell  Douglas  Service  Bulletin  DC8- 
32-182.  Revision  01,  dated  July  21, 1995.  or 
Revision  02,  dated  August  30. 1995. 

Note  2:  Particular  attention  should  be  paid 
to  the  lubrication  of  the  swivel  pin  lug  and 
the  lower  swivel  pin  bushing  during  regular 
normal  maintenance. 

(1)  If  no  corrosion  is  detected,  prior  to 
further  flight,  accomplish  paragraph  (b)(l)(i). 
(b){l)(ii),  (b)(l)(iii).  or  (b)(l)(iv)  of  this  AD.  as 
applicable,  in  accordance  with  the  service 
bulletin. 

(i)  For  Group  I  airplanes  on  which  the 
forward  bogie  beam  has  not  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  I  airplanes)  as  Condition  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(ii)  For  Group  I  airplanes  on  which  the 
forward  bogie  beam  has  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  I  airplanes)  as  Condition  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(iii)  For  Group  II  airplanes  on  which  the 
forward  bogie  beam  has  not  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  II  airplanes)  as  Condition  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(iv)  For  Group  II  airplanes  on  which  the 
forward  bogie  beam  has  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  sf>ecified  (for 
Group  II  airplanes)  as  Condition  2  of  the 
Accomplisliment  Instructions  of  the  service 
bulletin. 

(2)  If  any  corrosion  is  detected,  prior  to 
further  fiight,  accomplish  paragraph  (b)(2)(i). 
(b){2)(ii).  (b)(2)(iii),  or  (b)(2)(iv),  as 
applicable,  in  accordance  with  the  service 
bulletin. 

(i)  For  Group  I  airplanes  on  which  the 
forward  bogie  beam  has  not  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  I  airplanes)  as  Condition  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate. 

(ii)  For  Group  I  airplanes  on  which  the 
forward  bogie  beam  has  l>een  modified 
previousfy:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  I  airplanes)  as  Condition  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles  AGO. 


(iii)  For  Group  D  airplanes  on  which  the 
forward  bogie  beam  has  not  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  U  airplanes)  as  Condition  1  of  the 
Accomplishnient  Inatructknu  of  the  Mrvice 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  ¥ritfa  a  method 
approved  by  the  Manager.  Lo«  Angeles  AGO. 

(iv)  For  Group  II  airplanet  on  which  the 
forward  bogie  beam  has  been  modified 
previously:  Modify  the  forward  bogie  beam 
in  accordance  with  the  actions  specified  (for 
Group  D  airplanes)  as  Condition  *l  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  the  dimensions  of  the  reworked 
swivel  pin  lug  exceed  the  limits  specified  in 
Table  I  of  the  service  bulletin,  prior  to  further 
flight,  repair  in  accordance  nirith  a  method 
approved  by  the  Manager.  Los  Angeles  AGO. 

(c)  If  any  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Los  Angeles  ACQ. 

(d)  As  of  the  effective  date  of  this  AD.  no 
forward  bogie  beam  swivel  pin  lug  shall  be 
installed  on  any  airplane,  unless  that  swivel 
pin  lug  has  been  modified  in  accordance 
with  McDonnell  Douglas  DC-8  Service 
Bulletin  32-182.  dated  January  20.  1995:  or 
McDonnell  Douglas  Service  Bulletin  DC8- 
32-182.  Revision  01.  dated  July  21.  1995.  or 
Revision  02.  dated  August  30. 1995 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  be 
used  if  approved  by  the  Manager.  Los 
Angeles  ACQ.  Opterators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Insp>ector.  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACQ 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO 

(f)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  auplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  19. 
1996. 
Dairell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
[FR  Doc.  96-10208  Filed  4-24-96;  8:45  am) 
BILUNQ  CODE  4»10'1»-U 


18306 


Federal  Register  /  Vol.  61.  No.  81  /  Thursday,  April  25,  1996  /  Proposed  Rules 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pari  240 

[R«t6M«  No.  33-7283;  34-37132;  File  No. 
87-12-98] 

RIN  323S-nAQ78 

Odd-lot  Tender  Offers  by  Issuers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission',)  is 
publishing  for  comment  a  proposed 
amendment  to  Rule  13e-4  ("Rule  13e- 
4"  or  "Rule")  under  the  SecurUies 
Exchange  Act  of  1934.  Rule  13e-^ 
governs  cash  tender  offers  and  exchange 
offers  by  issuers  for  their  equity 
securities.  The  proposed  amendment 
would  remove  the  Rule's  requirement 
that  issuer  tender  offers  made  to  odd- lot 
holders  specify  a  record  date  of 
ownership  for  eligibility  to  tender  into 
the  offer.  The  amendment  would  enable 
issuers  to  conduct  extended  odd-lot 
tender  offers  for  their  equity  securities 
DATES:  Comments  should  be  submitted 
on  or  before  May  28.  1996. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.VV., 
Stop  6-9.  Washington,  DC.  20549. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-12-96;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street,  N.VV.. 
Washington,  DC.  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
web  site  (http./Zwww.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT:  K. 
Susan  Grafton,  Special  Counsel,  or 
Lauren  C.  Mullen,  Attorney,  Office  of 
Risk  Management  and  Control,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Stop  5-1,  Washington,  D.C. 
20549, at (202)  942-0772. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Odd-lot  Tender  Offers 

Rule  13e-4  under  the  Securities 
Exchange  Act  of  1934 ("Exchange 
Act") '  governs  cash  tender  offers  and 


exchange  offers  by  issuers  for  their 
equity  securities.^  In  an  odd-lot  tender 
offer  ("Odd-lot  Offer"),  the  c%r  to 
purchase  is  limited  to  security  holders 
who  own  less  than  100  shares  ("Odd-lot 
Holders").  The  purpose  of  an  Odd-lot 
Offer  generally  is  to  reduce  the  issuer's 
disproportionately  high  cost  of  servicing 
small  shareholder  accounts,  and  to 
enable  such  shareholders  to  dispose  of 
their  securities  without  incurring 
brokerage  fees. 

In  light  of  the  limited  purposes  of 
Odd- lot  Offers  and  the  fact  that  they  are 
not  characterized  by  large  premiums  or 
significant  market  imjjact,  the  majority 
of  these  tender  offers  present  minimal 
potential  for  fraud  and  manipulation. 
Thus,  paragraph  (h)(5j  of  Rule  13e-4 
excepts  Odd-lot  Offers  from  the 
application  of  the  Rule's  requirements, 
other  than  the  "all  holders"  and  "best 
price"  provisions  contained  in 
paragraph  (f)(8)  of  the  Rule.' 

B.  Record  Date  Requirement 

Paragraph  (h)(5)  of  Rule  13e-J 
requires  issuers  making  Odd-lot  Offers 
to  set  a  record  date  prior  to  the  offer's 
announcement  for  the  purpose  of 
determining  a  security  holder's 
eligibility  to  participate  in  the  offer. 
This  provision  applies  onlyXo  Odd-lot 
Offers,  and  was  incorporated  into  the 
Rule  to  prevent  holders  of  round-lots 
from  separating  their  holdings  into 
eligible  odd-lots  and  tendering  them 
pursuant  to  the  Odd-lot  Offer.-*  Also, 
acceptance  of  such  shares  was 
considered  to  result  in  added  cost  to  the 
issuer  without  achieving  the 
corresponding  benefit  from  reducing  the 
number  of  its  small  shareholder 
accounts.  Furthermore.  Odd-lot  Holders 
could  be  disadvantaged  if  such  behavior 
were  to  result  in  an  oversubscription  of 
the  Odd-lot  Offer,  causing  bona  fide 
Odd-lot  Holders  to  have  their  securities 
rejected  or  prorated  by  the  issuer. 
Finally,  the  Commission  was  concerned 
that  Odd-lot  Offers  left  open  indefinitely 
or  for  an  extended  period  of  time  might 
establish  a  minimum  price  for  the 


'  15  U  S.C.  78d  el  st-q 


■  17CFR240.13C-4 

'  17  CFR  240  13e-4(h)(5);  see  Securities  Exchange 
,^lt  Release  No.  19988  duly  21.  1983).  48  FR  34251 
Iddopling  the  paragraph  now  designated  as  (h)(5)  of 
Rule  ne-4  excepting  Odd-lot  Offers  from  the  Rule's 
re<)uiremenls). 

Rule  ne-4(n(8)(U  requires  that  the  lender  offer 
be  open  to  all  security  holders  of  the  class  of 
securities  subject  to  the  lender  offer.  17  CFR 
240  13e-4|f)(8Ki)  Rule  13e-4(fl(8)(ii)  requires  that 
consideration  paid  to  any  security  holder  pursuant 
to  an  issuer  tender  offer  be  the  highest 
consideration  paid  to  anv  other  security  holder 
during  such  tender  offer'  17  CFR  240.13e-»(fl(8)(ii). 

■•See  .Securities  Exchange  .\ct  Release  No   19246 
(November  18.  1982).  47  FR  53398.  53400 
(proposing  adoption  of  the  paragraph  now 
designated  as  (h)(5)  of  Rule  13e-4). 


subject  security.  In  adopting  paragraph 
(h)(5),  the  Commission  expressed  its 
view  that  the  record  date  requirement 
would  minimize  any  pegging  effect  by 
limiting  the  number  of  shares  eligible  to 
be  purchased  by  the  issuer  at  the  tender 
offer  price. 

C.  Extended  Odd-lot  Offers 

The  requirement  of  a  record  date 
places  a  practical  limitation  on  the  time 
period  that  an  Odd-lot  Offer  can  be 
made  available,  because  only  those 
shareholders  who  were  Odd-lot  Holders 
as  of  the  record  date  may  participate. 
Recently,  some  issuers  have  expressed 
an  interest  in  offering  to  purchase  odd- 
lots  on  a  continuous,  periodic,  or 
extended  basis  (collectively,  "Extended 
Odd-lot  Offers")  to  avoid  the  costs 
associated  with  implementing 
sequential  programs.  An  issuer  desiring 
to  make  an  Extended  Odd-lot  Offer  must 
obtain  an  exemption  from  the  Rule's 
record  date  requirement. 

Several  exemptions  have  been  gremted 
to  allow  issuers  to  conduct  Extended 
Odd-lot  Offers.5  Based  on  information 
provided  to  the  staff,  the  Commission 
preliminarily  believes  that  the  record 
date  requirement  is  no  longer  necessary 
for  the  following  reasons: 

•  Round-lot  holders  generally  do  not 
separate  their  holdings  into  odd-lots  to 
participate  in  Extended  Odd-lot  Offers. 

•  Risk  of  prorationing  or  over- 
subscription is  absent  because  Extended 
Odd-lot  Offers  do  not  limit  the  number 
of  shares  that  will  be  accepted. 

•  There  is  Httle  manipulative 
incentive  because  an  Extended  Odd-lot 
Offer  typically  involves  a  de  minimis 
percentage  of  an  issuer's  outstanding 
shares. 

•  Because  the  consideration  offered 
in  an  Extended  Odd-lot  Offer  typically 
is  based  on  a  uniformly  applied  formula 
tied  to  the  market  price  of  the  subject 
security,  and  not  on  a  fixed-price,  it  is 
unlikely  that  such  tender  offer  could  be 
used  to  peg  the  price  of  a  security. 

•  Oda-lot  transactions  generally  have 
little  influence  on  the  market  price  of  a 
security,  thus,  even  a  fixed-price 
Extended  Odd-lot  Offer  is  unhkely  to 
have  a  pegging  effect  on  the  subject 
security. 

In  light  of  its  experience  with 
Extended  Odd-lot  Offers  and  the 
advantages  of  these  programs  for  issuers 
as  well  as  for  shareholders,  the 
Commission  proposes  to  amend  the 
Rule  to  eliminate  the  mandatory  record 
date  requirement. 


'See.  eg..  Letter  regarding  American  Telephone 
and  Telegraph  Company  Odd-Lot  Program.  1992 
SEC  No-Act.  LEXIS  622  (May  4.  1992).  letter 
regarding  BellSouth  Corporation  Odd-Lot  Program, 
1992  SEC  No-Act.  LEXIS  631  (May  4,  1992). 
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D.  Related  Issues 

Odd-lot  Offers  also  raise  issues  imder 
Rules  lOb-6  and  lOb-13  under  the 
Exchange  Act.^  Rule  lOb-6  is  an  anti- 
manipulation  rule  that,  subject  to 
certain  exceptions,  prohibits  persons 
engaged  in  a  distribution  of  securities 
from  bidding  for  or  purchasing,  or 
inducing  others  to  purchase,  such 
securities,  or  any  related  seciu-ities, 
until  they  have  completed  their 
paiticipation  in  the  distribution.  The 
rule  is  intended  to  prevent  distribution 
participants  and  their  affiliated 
purchasers  from  artificially  conditioning 
the  market  for  the  subject  security  in 
order  to  facilitate  the  offering,  and  to 
protect  the  integrity  of  the  securities 
market  as  an  independent  pricing 
mechanism.  Rule  lOb-13  prohibits  any 
person  making  a  cash  tender  offer  or 
exchange  offer  for  an  equity  security 
from  purchasing  or  arranging  to 
purchase  such  security,  or  any  security 
immediately  convertible  into  or 
exchangeable  for  such  security, 
otherwise  than  pursuant  to  the  tender  or 
exchange  offer,  during  the  period 
commencing  as  of  the  pubHc 
announcement  of  the  offer  and  ending 
on  the  date  when  the  offer  must,  by  its 
terms,  be  accepted  or  rejected.  The  rule 
is  intended  to  eUminate  the  incentive 
for  the  bidder  to  purchase  shares  from 
certain  holders  otherwise  than  pursuant 
to  the  offer  at  a  more  favorable  price 
than  the  tender  offer  consideration. 

Where  an  issuer  is  involved  in  a 
distribution,  as  defined  in  Rule  lOb-6, 
purchases  by  the  issuer  (or  its  affiliated 
purchasers)  of  securities  that  are  the 
subject  of  the  distribution  are  restricted, 
including  purchases  pursuant  to  an 
Odd-lot  Offer.  For  example,  the  issuer 
may  wish  to  conduct  a  pubhc  offering 
during  an  Odd-lot  Offer,  or  the 
securities  purchased  during  an  Odd-lot 
Offer  may  be  resold  in  a  manner 
constituting  a  distribution.  Securities 
also  may  need  to  be  purchased  in 
connection  with  an  Odd-lot  Offer  to 
satisfy  the  request  of  Odd-lot  Holders 
who  want  to  "round  up"  their  holdings. 
In  addition,  purchases  by  an  issuer 
conducting  an  Odd-lot  Offer  also  are 
restricted  by  Rule  lOb-13,  which 
prohibits  purchases  of  the  target 
seciuity,  including  purchases  in 
connection  with  an  open  market 
repurchase  program,  once  the  Odd-lot 
Offer  is  publicly  announced  and 
continuing  until  its  expiration. 

Issuers  frequently  have  sought 
exempt!  ve  relief  from  Rules  lOb-6  and 
lOb-13  in  connection  with  their 


Extended  Odd-lot  Offers.'  The 
Commission  is  proposing  to  issue  class 
exemptions  from  Rules  lOb-6  *  and 
lOb-13  that  would  permit  issuers  to 
conduct  Odd-lot  Offers  while  the  issuer 
is  engaged  in  a  distribution  imder  Rule 
lOb-6,  to  round  up  odd- lots  on  behalf 
of  Odd-lot  Holders,  and  to  make 
purchases  of  its  securities  otherwise 
than  pursuant  to  the  Odd-lot  Offer.'  The 
class  exemptions  from  Rules  lOb-6  and 
lOb-13  would  be  available  during  any 
Odd-lot  Offer. 

n.  Request  for  Comment 

The  Commission  requests  that 
interested  persons  submit  comments  on 
any  aspect  of  the  proposed  amendment 
to  Rule  13e— 4  to  eliminate  the  record 
date  requirement.  If  the  record  date 
requirement  is  deleted,  issuers  would 
not  be  able  to  specify  a  record  date  in 
an  Odd-lot  Offer  because  of  the  Rule's 
"all  holders"  provision.  Should  Rule 
13e— 4  retain  a  provision  to  permit 
issuers  to  specify  a  record  date  in  an 
Odd-lot  Offer?  Commenters  should 
discuss  whether  there  is  any  potential 
for  round-lot  holders  to  divide  their 
round-lots  to  participate  in  Extended 
Odd-lot  Offers.  The  Commission  is 
interested  in  information  regarding 
issuers'  experiences  with  Odd-lot 
Offers,  including  Extended  Odd-lot 
Offers. 


»17  CFR  240.10b-6  and  17  CFR  240.106-13. 


''See.  e.g  ,  Letter  regarding  Society  National  Bank. 
1995  SEC  No-Act.  LEXIS  912  (December  11.  1995); 
Letter  regarding  Armco.  Inc.,  1995  SEC  No-Act. 
LEXIS  754  (October  20,  1995):  Letter  regarding 
Yankee  Energy  Systenu,  Inc..  1995  SEC  No-Act. 
LEXIS  142  (lanuary  6. 1995):  and  Letter  regarding 
El  Paso  Natural  Gas  Company.  1994  SEC  No-Act 
LEXIS  52  (January  7.  1994).  the  Commission 
previously  has  granted  exemptions  from  Rule  lOb- 
13  to  permit  the  issuer,  or  the  broker  or  trustee  for 
the  Odd-lot  Offer,  to  bid  for  or  purchase  securities 
that  are  the  subject  of  the  Odd-lot  Offer  in  order  to 
satisfy  a  round  up  feature  of  the  Odd-lot  Offer,  or 
to  satisfy  the  requirements  of  issuer  plans,  provided 
that  no  such  purchases  are  made  otherwise  than 
pursuant  to  the  offer  from  the  Odd-lot  Holders 
eligible  to  participate  in  the  Odd-lot  Offer.  The 
proposed  exemptions  from  Rule  lOb-13.  if  issued, 
would  not  include  a  restriction  on  purchases  of 
securities  from  eligible  Odd-lot  Holders.  Comment 
is  requested  on  whether  such  a  restriction  should 
be  included. 

"On  April  11.  1996,  the  Commission  issued  a 
release  proposing  new  Regulation  M.  which  would 
replace  Rule  10l>--6,  among  other  rules.  Securities 
Exchange  Act  Release  No.  37094  (April  11.  1996). 
Proposed  Rule  102  of  Regulation  M  would  permit 
issuers  to  purchase  odd-lots  during  a  distribution. 
If  the  Commission  determines  to  issue  the  proposed 
class  exemption  from  Rule  lOb-6  for  Odd-lot  Offers, 
it  may  be  superseded  by  adoption  of  Regulation  M. 

*  If  adopted,  the  proposed  amendment,  along  with 
any  class  exemptions  from  Rules  lOb-6  and  10b- 
13,  would  supersede  any  prior  exemptions  granted 
with  respect  to  Odd-lot  Offers.  These  provisions, 
however,  would  not  address  other  issues  that  may 
be  raised  by  Odd-lot  Offers  under  the  Securities  Act 
of  1933, 15  U.S.C.  77a  et  seq..  or  under  Sections 
15(a)  or  14(d)  of  the  Exchange  Act.  15  U.S.C.  78o(a) 
or  78n(d).  rcspective)y.  See.  e.g..  Letter  regarding 
Armco,  Inc..  supra  note  7. 


Additionally,  the  Commission 
encourages  comment  on  any  potential 
market  impact  of  Extended  Odd-lot 
Offers.  Is  there  any  opportimity  for  an 
Extended  Odd-lot  Offer  to  have  a 
pegging  effect  on  the  security's  price? 
Should  Extended  Odd-lot  Offers  be 
limited  to  those  offering  a  consideration 
based  on  a  market  price  formula  (e.g., 
based  on  the  average  price  per  share  of 
the  securities  subject  to  the  offer)? 

Finally,  the  Commission  seeks 
comment  on  the  proposed  class 
exemptions  from  Rules  lOb-6  and  10b- 
13. 

Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  MW..  Stop  &-9. 
Washington,  DC  20549.  and  should  refer 
to  file  No.  S7-12-96.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
comments@sec.gov,  and  should  include 
the  file  number  on  the  subject  line  of  the 
E-mail. 

m.  Summavy  of  Initial  Regulatory 
Flexibility  Act  Analysis 

The  Regulatory  FlexibiUty  Act.  which 
became  effective  on  January  1.  1981 , 
imposes  procedural  steps  applicable  to 
agency  rulemaking  which  has  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities.  "  '*> 
The  Chairman  of  the  Commission  has 
certified  pursuant  to  the  Regulatory 
FlexibiUty  Act  that  the  proposed 
amendment  to  Rule  13e-4.  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification,  including  the 
reasons  therefore,  is  attached  to  this 
release  as  Appendix  A. 

rV.  Statutory  Basis 

Pursuant  to  Sections  3(b).  9(a)(6). 
10(b).  13(e).  14(e).  and  23(a)  of  the 
Exchange  Act;  15  U.S.C.  78cfb). 
78i(a)(6).  78j(b).  78m(e).  78n(e).  and 
78w(a).  the  Commission  proposes  to 
amend  Rule  13e— 4  in  Chapter  II  of  Title 
17  of  the  Code  of  Federal  Regulations  by 
amending  paragraph  (h)(5)  of  §  240. 13e- 
4. 


'"5  U.S.C.  601  rt  seq  Although  Section  601(b|  of 
the  Regulatory  Flexibility  Act  deHnes  the  term 
"small  entity."  the  statute  permits  agencies  to 
formulate  their  own  definitions  5  U.S  C  601  fbl. 
The  Commission  has  adoprted  defmitions  of  the 
term  small  entity  for  purposes  of  Commission 
rulemaking  in  accordance  with  the  Regulatory 
Flexibility  Act.  Those  definitions  are  set  forth  in 
Rule  0-10.  17  CFR  240.0-10.  See  Securities 
Exchange  Act  Release  No  18452  (January  28.  1962) 
An  issuer,  other  than  an  investment  company,  is  a 
"small  business"  or  "small  organization"  under 
Rule  0-10.  if  the  issuer,  on  the  last  business  day  of 
its  most  recent  fiscal  year,  had  total  assets  of 
SS.OOO.OOO  or  IsM. 
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List  of  Subfects  in  17  CFR  Part  240 

Brokers.  Confidential  business 
information.  Fraud.  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  the  Proposed  Amendment 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Title  17.  Chapter  II  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g.  77j. 
77s.  77eee.  77ggg.  77nnn.  77sss.  77ttt.  78c. 
78d.  78i,  78j.  78y,  78m.  78n,  78o.  78p.  78q. 
78s.  78w.  78x.  78y/(d),  79q.  79t.  80a-20,  80a- 
23,  80a-29.  80a-37,  80b-3.  80b— 1  and  80b- 
11.  unless  otherwise  noted. 


§240.13e-4    [Amended] 

2.  Section  240.13e— 4  is  amended  by 
removing  the  phrase  "as  of  a  specified 
date  prior  to  the  announcement  of  the 
offer"  from  the  introductory  text  of 
paragraph  (h)(5). 

Dated:  April  19.  1996. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

Note:  This  Appendix  A  to  the  Preamble 
will  not  appecir  in  the  Code  of  Federal 
Regulations. 

Appendix  A 

Regulatory  Flexibility  Act  Certification 

I.  Arthur  Levitt,  Chairman  of  the  Securities 
and  Exchange  Commission,  hereby  certify 
purbuant  to  5  U.S.C.  605(b)  that  the  proposed 
amendment  to  Rule  13e-4  set  forth  in 
Securities  Exchange  Act  Release  No.  37132, 
if  promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  Specifically,  issuers  making  a 
tender  offer  to  holders  of  odd-lots  will  be 
excepted  from  the  record  date  requirements 
of  the  rule,  and  will  no  longer  be  required  to 
distinguish  between  their  odd-lot  holders  on 
the  basis  of  the  dates  upon  which  those 
security  holders  acquired  their  odd-lot 
holdings.  Accordingly,  issuers  will  be 
relieved  of  the  need  to  request  an  exemption 
from  the  provisions  of  the  rule  to  conduct 
periodic,  continuous,  or  extended  odd-lot 
offers.  Although  the  proposed  amendment  to 
Rule  13e— 4  is  expected  to  have  favorable 
effects  on  issuers  and  small  investors,  the 
size  of  these  effects  will  not  have  a 
significant  economic  impiact  on  a  substantial 
number  of  small  entities. 

Dated:  April  19.  1996. 
Arthur  Levitt. 
Chairman. 

IFR  Doc.  96-10243  Filed  4-24-96;  8:45  am) 
BIUJNOCOOC  W10-01-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  70  and  71 
RIN:  1219-nAA81 

Response  to  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  Criteria  Document 

agency:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Response  to  NIOSH  criteria 

document. 

SUMMARY:  On  November  7.  1995,  the 
Mine  Safety  and  Health  Administration 
(MSHA)  received  a  criteria  document 
from  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  entitled  Criteria  for  a 
Recommended  Standard:  Occupational 
Exposure  to  Respirable  Coal  Mine  Dust 
(Criteria  Document),  which  contains  a 
number  of  recommendations  for 
reducing  occupational  health  risks 
associated  with  exposures  to  respirable 
coal  mine  dust  and  crystalline  silica. 
The  Federal  Mine  Safety  and  Health  Act 
of  1977  (Mine  Act)  requires  MSHA  to 
issue  a  public  response  to  such  criteria 
documents. 

MSHA  has  determined  that  it  will 
respond  to  the  Criteria  Document  by 
developing  a  proposed  rule  to  enhance 
protection  for  miners  from  exposure  to 
respirable  coal  mine  dust  and 
crystalline  sihca.  Although  MSHA  will 
begin  preliminary  work  on  a  proposed 
rule,  the  Agency  wall  defer  full 
development  of  the  rule  imtil  it  can 
consider  the  broad  range  of 
recommendations  expected  to  be  issued 
in  the  fall  by  the  Secretary's  Advisory 
Committee  to  Eliminate 
Pneumoconiosis  among  Coal  Mine 
Workers. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  4015  Wilson  Boulevard.  Room 
631,  Arlington,  Virginia  22203,  703- 
235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Rulemaking  History 

The  Federal  Mine  Safety  and  Health 
Act  of  1977.  30  U.S.C.  801  et  seq.,  (Mine 
Act)  authorizes  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  U.S.  Department  of 
Health  and  Himian  Services  to 
recommend  that  the  Secretary  of  Labor 
promulgate  specific  occupational  safety 
and  health  standards  to  achieve  the 
objectives  of  the  Mine  Act.  By  means  of 
criteria  dociunents.  NIOSH  notifies 
MSHA  of  its  recommendations  for 


health  and  safety  standards.  When  the 
Secretary  of  Labor  receives  any  such 
recommendations  from  NIOSH.  Section 
101(a)(1)  of  the  Mine  Act  requires  him 
to  take  one  of  three  actions  within  60 
days:  (1)  refer  such  recommendations  to 
an  advisory  committee;  (2)  publish  such 
recommendations  as  a  proposed  rule;  or 
(3)  publish  in  the  Federal  Register  his 
determination  not  to  do  so  and  his 
reasons  therefor. 

On  November  7, 1995.  NIOSH 
submitted  to  MSHA  a  Criteria  Document 
addressing  the  occupational  health  risks 
associated  with  exposure  to  respirable 
coal  mine  dust  and  crystaHine  silica. 
The  criteria  document  contained  a 
number  of  recommendations,  including 
that  MSHA  reduce  its  permissible 
exposure  limit  for  respirable  coal  mine 
dust  and  establish  a  separate  standard 
for  crystalline  silica. 

Although  the  statutory  deadline  for 
MSHA's  response  fell  on  January  7, 
1996.  the  funding  lapse  for  the  U.S. 
Department  of  Labor  and  the  resulting 
shutdown  prevented  timely  action  on 
this  matter.  On  January  10. 1996.  MSHA 
informed  the  public  by  notice  in  the 
Federal  Register  (61  FR  731)  that  it 
would  respond  to  the  Criteria  Document 
as  quickly  as  possible  after  the 
resumption  of  normal  agency 
operations. 

n.  Agency  Determination 

MSHA  has  determined  that  it  will 
respond  to  the  NIOSH  Criteria 
Document  through  the  publication  of  a 
proposed  rule  derived  from  the 
recommendations  in  the  Document.  The 
proposed  rule  will  address  enhanced 
protections  for  surface  and  underground 
coal  miners  from  exposure  to  respirable 
coal  mine  dust  and  crystalline  silica. 

Although  MSHA  will  begin  the 
background  work  necessary  to  develop 
such  a  rule,  the  Agency  will  delay  full 
development  of  the  proposed  rule  until 
it  has  received  and  considered  the 
recommendations  of  the  Advisory 
Committee  to  Eliminate 
Pneumoconiosis  among  Coal  Mine 
Workers,  which  is  currently  addressing 
a  number  of  issues  that  are  the  subject 
of  recommendations  in  the  Criteria 
Document.  The  Advisory  Committee 
was  established  by  the  Secretary  of 
Labor  on  January  31.  1995.  and  was 
charged  with  making  recommendations 
for  improved  standards  and  other 
appropriate  action  in  a  nimiber  of  areas, 
including  permissible  exposure  limits  to 
eliminate  black  lung  disease  and 
silicosis;  the  means  to  control  respirable 
coal  mine  dust  levels;  improved 
monitoring  of  respirable  coal  mine  dust 
levels  and  the  role  of  the  miner  in  that 
monitoring;  and  the  adequacy  of  the 
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operator's  current  sampling  program  to 
determine  the  actual  levels  of  dust 
concentrations  to  which  miners  are 
exposed. 

The  Advisory  Committee  is  chartered 
through  September  30,  1996  (60  FR 
55284).  MSHA  will  defer  full 
development  of  the  proposed  rule  until 
it  has  received  and  thoroughly 
considered  the  Advisory  Committee 
recommendations. 

Dated:  April  17, 1996. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

[FR  Doc.  96-10245  Filed  4-24-96;  8:45  am) 

■ILLMG  CODE  451CM3-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN  1010-AC07 

Flexlt>llity  In  Keeping  Leases  in  Force 
Beyond  Their  Primary  Term 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  MMS  proposes  to  amend 
regulations  that  specify  how  Outer 
Continental  Shelf  (OCS)  lessees  can 
continue  their  leases  beyond  their 
primary  term.  Changes  in  industry 
exploration  practices  have  increased  the 
time  necessary  to  collect  and  analyze 
data  associated  with  drilling  operations. 
The  proposed  changes  would  increase 
from  90  to  180  days  the  time  allowed 
between  operations  for  a  lease 
continued  beyond  its  primary  term. 

DATES:  MMS  will  consider  all  comments 
we  receive  by  June  24. 1996.  We  will 
begin  reviewing  comments  at  that  time 
and  may  not  fully  consider  comments 
we  receive  after  June  24. 1996. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Mail  Stop  4700;  381  Elden  Street; 
Hemdon,  Virginia  22070-4817; 
Attention:  Chief.  Engineering  and 
Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  H.  Ake  or  John  Mirabella, 
Engineering  and  Standards  Branch, 
telephone  (703)  787-1600. 

Author:  The  principal  author  of  this 
rule  is  Lawrence  H.  Ake.  Engineering 
and  Standards  Branch,  MMS.  Hemdon. 
Virginia. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

On  March  1. 1994.  the  Department  of 
the  Interior  (DOI)  published  a  notice  in 
the  Federal  Register  (59  FR  9718-9719). 
requesting  comments  and  suggestions 
on  DOI  agency  regulations.  In  its  notice, 
DOI  announced  its  intention  to 
periodically  review  its  regulations  and 
asked  the  public  to  participate  in  the 
review.  Over  40  responses  were 
received  concerning  MMS  regulations 
from  the  public,  industry,  and 
Government. 

Several  comments  suggested  that 
MMS  make  changes  to  Subpart  A  of  30 
CFR  Part  250.  These  comments 
suggested  allowing  180  days  between 
drilling,  well-reworking,  or  other 
operations  in  order  to  keep  a  lease  in 
effect  beyond  its  primary  terra. 

MMS  neld  a  public  meeting  in  New 
Orleans  on  June  12.  1995,  to  discuss  this 
and  other  issues.  Based  on  the 
comments  heard  at  that  meeting,  as  well 
as  those  previously  received,  this  notice 
of  proposed  rulemaking  has  been 
prepared  for  public  comment. 

II.  Discussion  of  the  Proposed  Rule 

Under  current  statute  (43  U.S.C. 
1337(b)(2))  and  MMS  regulations  (30 
CFR  250.13  and  256.37(b)).  if  no 
production,  drilling,  or  well-reworking 
activities  occur  on  the  lease  during  the 
last  90  days  prior  to  lease  expiration  and 
no  suspension  of  operations  or 
production  is  in  efl'ect  on  the  lease,  the 
lease  expires  by  operation  of  law  and 
lease  terms. 

Current  §  250.13  gives  lessees  several 
methods  to  keep  leases  in  effect  beyond 
their  primary  term.  The  most  common 
method  is  through  production  of 
resources  and  payment  of  a  royalty. 
Continuous  drilling  or  well-reworking 
activities  without  a  break  of  more  than 
90  days  wrill  also  keep  a  lease  in  effect 
beyond  its  primary  term.  Other  methods 
for  extending  a  lease  include  receiving 
a  suspension  of  production  (30  CFR 
250.10);  a  suspension  of  operations  (30 
CFR  250.10);  or  participation  in  a  unit 
which  has  another  lease  that  is  being 
held  beyond  its  primary  term  by  one  of 
these  operations  (30  CFR  250.190  (e) 
and  (fl). 

Commentors  told  MMS  that  although 
many  OCS  operations  can  be  ended  and 
recommenced  within  the  present  90-day 
time  allowance,  many  require 
considerably  more  time.  The  search  for 
oil  and  gas  resources  in  the  OCS  has 
reached  a  mature  phase.  Most  of  the 
easily  foimd  resources  have  been 
produced.  Industry  is  now  focusing  its 
efforts  in  deeper  waters,  subsalt 
projects,  and  other  areas  of  extremely 


complex  geology.  The  proposed  changes 
will  allow  more  time  for  efficient  and 
expedient  production,  drilling,  and 
well-reworking  operations. 

With  this  rulemaking  MMS  proposes 
to  increase  from  90  to  180  days  the  time 
allowed  between  production,  drilling,  or 
well-reworking  operations  for  leases 
continued  beyond  their  primary  term. 
For  example,  under  the  current  rule  if 
a  lessee  ceases  production,  drilling  or 
well-reworking  operations  on  a  lease  60 
days  before  the  lease  expiration  date,  he 
must  resimie  operations  within  90  days 
(i.e.,  within  30  days  after  the  original 
lease  expiration  date).  Under  this 
proposed  rule,  the  lessee  would  have 
180  days  (i.e.,  120  days  after  the  original 
lease  expiration  date)  within  which  to 
resume  operations. 

Leases  that  have  been  continued  past 
their  primary  term,  will  remain  in  force 
as  long  as  the  break  in  operations  is  no 
longer  than  180  days.  This  contrasts 
with  90  days  provided  by  the  current 
rule. 

The  proposed  changes  will  allow 
MMS  regulations  to  more  accurately 
reflect  the  realities  of  exploration  and 
production  of  minerals  on  the  OCS.  The 
proposed  changes  will  also  allow  the 
Regional  Supervisor  to  give  more 
flexibility  to  lessees  who  are  diligently 
exploring  their  leases. 

Executive  Order  (E.O.)  12866 

This  is  a  significant  rule  under  E.O. 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

The  DOI  determined  that  this 
proposed  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  Most  entities  that  engage  in 
offshore  activities  as  operators  are  not 
small  because  of  the  technical  and 
financial  resources  and  exjjerience 
needed  to  conduct  offshore  activities. 
Small  entities  are  moi^  likely  to  operate 
onshore  or  in  State  Waters — areas  not 
covered  by  the  proposed  regulation. 
When  small  entities  work  in  the  OCS. 
they  are  more  likely  to  be  contractors 
rather  than  operators.  For  example,  a 
company  that  collects  geologic  and 
geophysical  data  might  be  a  small 
entity.  While  these  contractors  must 
follow  the  rules  governing  OCS 
operations,  we  are  not  changing  the 
rules  that  govern  the  actual  operations 
on  a  lease.  We  are  only  proposing  to 
modifv'  the  rules  governing  the  extent  of 
a  lease  beyond  the  primar\'  term.  The 
rule  could  have  a  secondar\'  affect.  By 
extending  the  time  available  to  the 
lessee,  more  leases  may  be  active  and 
this  could  result  in  an  increase  in 
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opportunities  for  small  entities  to 
collect  data  or  perform  other  services. 
The  added  time  could  also  work  to 
beneGt  smaller  companies  who  may 
have  slower  computers  and  could 
benefit  from  a  longer  time  period  for 
review  of  data. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection 
requirements. 

Takings  Implication  Assessment 

The  DOI  determined  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus.  DOI 
does  not  need  to  prepare  a  Takings 
Implication  Assessment  pursuant  to 
E.O.  12630.  Government  Action  and 
interference  with  constitutionally 
Protected  Property  Rights. 

Unfunded  Mandate  Reform  Act  of  1995 

This  rule  does  not  contain  any 
unfunded  mandates  to  State,  local,  or 
tribal  governments  or  the  private  sector. 

E.O.  12778 

The  DOI  certified  to  OMB  that  this 
proposed  rule  meets  the  applicable  civil 
justice  reform  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  E.O.  12778. 

National  Environmental  Policy  Act 

■     The  DOI  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quahty 
of  the  human  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  38  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts, 
Incorporation  by  reference. 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  pipelines,  PubUc 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production,  Sulphur 
exploration.  Surety  bonds. 

Dated  April  ^.  1996 
Bob  Armstrong, 

Assistant  Stxretary;  Land  and  Minerals 
Management 

For  the  reasons  set  forth  in  the 
preamble.  Minerals  Management 
Service  (MMS)  proposes  to  amend  30 
CFR  Part  250  as  follows: 


PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 


Authority:  43  U.S.C.  1334. 

2.  Section  250.13  is  revised  to  read  as 
follows:  . 

§  250.1 3    How  Does  Production,  Drilling,  or 
Well-reworWng  Affect  Your  Lease  Tenn? 

Continuous  production  or  drilling  or 
well-reworking  operations  on  the  lease 
will  allow  you  to  keep  a  lease  past  its 
primary  term.  The  drilling  or  well- 
reworking  programs  must  be  part  of  a 
plan  that  has  as  its  objective  continuous 
production  on  the  lease.  Throughout  the 
remainder  of  this  section  (250.13),  the 
term  "operations"  will  refer  to 
continuous  production,  drilling,  or  well- 
reworking. 

(a)  How  can  I  keep  my  lease  in  effect 
if  I  stop  conducting  continuous 
operations  during  the  last  180  days  of 
the  primary  lease  term?  If  you  stop 
conducting  operations  during  the  last 
180  days  of  the  primary  lease  term,  you 
must: 

(1)  Resume  operations  on  the  lease  no 
later  than  180  days  after  the  operations 
ended; or 

(2)  Ask  us  for  a  suspension  of 
operations  or  production  under  30  CFR 
250.10,  before  the  180th  day  after  you 
stop  operations.  The  Regional 
Supervisor  must  approve  this  request;  or 

(3)  Receive  a  directed  suspension  of 
operations  or  production  from  the 
Regional  Supervisor  under  30  CFR 
250.10  before  the  180th  day  after  you 
stop  operations. 

(b)  How  can  I  keep  my  lease  in  effect 
if  I  stop  conducting  operations  on  a 
lease  that  has  been  continued  beyond  its 
primary  term?  If  you  stop  conducting 
operations  on  the  lease,  you  must 
comply  with  either  paragraph  (a)  (1).  (2). 
or  (3)  of  this  section. 

(c)  Can  I  have  more  than  180  days  to 
resume  operations?  You  may  ask  the 
Regional  Supervisor  in  writing  to  allow 
you  more  time  to  resume  operations  on 
a  lease  continued  beyond  its  primary 
term,  when  warranted  by  operating 
conditions.  In  allowing  additional  time, 
the  Regional  Supervisor  must  determine 
that  the  longer  period  is  in  the  national 
interest  and  that  it  conserves  resources, 
prevents  waste,  or  protects  correlative 
rights. 

|FR  DcH    96-10059  Filed  4-24-96;  8:45  am) 
BILUNC  CODE  4310-IM-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS-«-1-6985b.  MO-31 -1-71 53b;  FRL- 
5449-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  States  of 
Kansas  and  Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  states  of 
Kansas  and  Missouri  for  the  purpose  of 
updating  the  emissions  inventory  in  the 
Kansas  City  Maintenance  Plan.  The 
submittals  also  establish  a  motor  vehicle 
emissions  budget  for  the  purposes  of 
fulfilling  the  requirements  of  the 
Federal  Transportation  Conformity  rule. 
In  the  final  rules  section  of  the  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal,  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time, 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  28. 
1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Lisa  V.  Haugen.  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  February  9,  1996. 
Dennis  Grams, 
Regional  Administrator. 
|FR  Doc.  96-10133  Filed  4-24-96;  8:45  am) 
BILUNO  CODE  1660  60  P 
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40  CFR  Part  52 

[WI68-01-7294b;  FRL-6461-8] 

Approval  and  Promulgation  of 
Implementation  Plan;  Wisconsin; 
industrial  Adhesives  SIP  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  ozone 
that  was  submitted  on  December  1 1 . 
1995  and  later  supplemented  on  January 
12, 1996.  This  revision  consists  of  a 
volatile  organic  compound  (VOC) 
regulation  to  control  emissions  from 
industrial  adhesives  operations  in  ozone 
nonattainment  areas  classified  as 
moderate  or  worse.  In  the  final  rules  of 
this  Federal  Register,  the  EPA  is 
approving  this  action  as  a  direct  final 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  If 
no  adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
pubhc  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  May  28. 
1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  U.S.  EPA.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  proposed  SIP  revision 
and  EPA's  analysis  are  available  for 
inspection  at  the  U.S.  EPA.  Region  5, 
Air  and  Radiation  Division,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  (Please  telephone  Douglas 
Aburano  at  (312)  353-6960  before 
visiting  the  Region  5  Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Aburano.  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  EPA  ,  Region  5,  Chicago,  IlUnois 
60604, (312)  353-6960. 

Authority:  42  U.S.  C.  7401-7671q. 


Dated:  April  5, 1996. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(PR  Doc.  96-10130  Filed  4-24-96;  8:45  am) 
BILUNO  COOE  6660  60  P 

40  CFR  Part  52 
[FL-64-2-«611b;  FRL-6444-5| 

Approval  and  Promulgation  of 
Implementation  Plans  Florida: 
Approval  of  Revisions  to  the  Florida 
SIP 

AGENCY:  Environmental  Protection    , 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  which  includes  amendments  to 
the  federally  enforceable  state  operating 
permit  program  and  the  SIP  regulations 
for  perchloroethylene  dry  cleaning 
facilities.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time.  • 
DATES:  To  be  considered,  comments 
must  be  received  by  May  28,  1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Joey 
LeVasseur.  at  the  EPA  Regional  Office 
listedbelow.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agencv,  401  M  Street,  SW., 

Washington,  DC  20460. 
EPA,  Region  4  Air  Programs  Branch,  345 

Courtland  Street,  NE.,  Atlanta. 

Georgia  30365. 
Florida  Department  of  Environmental 

Protection,  Twin  Towers  Office 


Building,  2600  Blair  Stone  Road, 
Tallahassee.  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  wanting  to  examine 
documents  relative  to  this  action  should 
make  an  appointment  with  the  Region  4 
Air  Programs  Branch  at  least  24  hours 
before  the  visiting  day.  To  schedule  the 
appointment  or  to  request  additional 
information,  contact  Joey  LeVasseur. 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch.  Air. 
Pesticides  &  Toxics  Management 
Division.  Region  4  EPA,  345  Courtland 
Street.  NE.,  Atlanta.  Georgia  30365.  The 
telephone  number  is  404/347-3555  ext. 
4215.  Reference  file  FL64-2-961lb. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  January  26,  1995. 
Phyllis  P.  Harris. 

Acting  Regional  Administrator 

|FR  Doc.  96-10128  Filed  4-24-96;  8:45  am] 

BILUNO  COM  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CO  Docket  No.  96-98,  FCC  96-182] 

Implementation  of  ttie  Local 
Competition  Provisions  in  ttie 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  enacting  the 
Telecommunications  Act  of  1996  (1996 
Act)  Congress  sought  to  establish  a  pro- 
competitive,  deregulatory  national 
policy  framework  for  the 
telecommunications  industn..  In  adding 
new  sections  251,  252,  and  253  to  the 
Communications  Act  of  1934.  Congress 
set  forth  a  blueprint  for  ending 
monopolies  in  local 
telecommunications  markets.  Section 
251(d)(1)  of  the  Act  directs  the 
Commission  to  establish  rules  to 
implement  the  requirements  of  Section 
251.  In  this  Notice  of  Proposed 
Rulemaking  ("NPRM")  the  Commission 
seeks  to  implement  the  local 
competition  provisions  of  the  1996  .Act 
The  Commission's  rules  that  arise  from 
this  rulemaking  proceeding  will  ser\e  to 
promote  the  procompetitive  provisions 
of  the  statute.  These  rules  will  assist 
incumbent  LECs.  telecommunications 
carriers,  state  commissions,  the 
Commission,  and  the  courts  in  defining 
rights  and  responsibilities  regarding 
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intert:onnecfion,  unbundling,  resale, 
and  many  other  issues  under  the  1996 
Act.  The  rules  will  relate  to  such  issues 
as:  the  negotiation  process  between 
incumbent  LECs  and 
telecommunications  carriers;  state 
commission  approval  of  arbitrated 
agreements;  the  Conuiiission's  review  of 
arbitrated  agreements  when  a  state 
commission  fails  to  uct;  judicial  review 
of  state  commission  and  this 
Commission's  actions;  statements  of 
generally  available  terms  and  conditions 
by  Bell  Operating  Companic^s;  removal 
of  barriers  to  entry:  and  BOC  entry  into 
interLATA  services. 
DATES:  Comments  on  all  se<;tions  other 
than  Dialing  Parity.  Number 
Administration.  Public  Notice  of 
Technical  Changes,  and  Access  to 
Rights  of  Way,  must  be  submitted  on  or 
before  May  Iti.  1996.  Reply  comments 
must  be  filed  on  or  before  May  30,  1996. 
Comments  on  the  remaining  sections 
must  be  submitted  on  or  before  May  20. 
1996.  Reply  comments  for  these  sections 
must  be  submitted  on  or  before  June  3, 
1996.  Written  comments  on  the  Initial 
Regulatory  Flexibility  Analysis  must  be 
fded  in  accordance  with  the  same  filing 
deadlines  set  for  comments  on  the 
issues  other  than  Dialing  Parity.  Number 
Administration.  Public  Notice  of 
Technical  Changes,  and  Access  to 
Rights  of  Way,  in  the  NPRM.  but  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Regulatory  Flexibility  Analysis. 
Written  conunents  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  on  or  before  May  16. 
1996.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  befon)  June  24.  1996. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary.  Federal  Communications 
Commission.  1919  M  Street.  NW..  Room 
222.  Washington.  IX]  20554.  with  a  copy 
to  Janice  Myles  of  the  Common  C^irrier 
Bureau.  1919  M  Street.  NW..  Room  544. 
Washington.  DC  20554.  A  copy  of 
Comments  and  Reply  Comments  on 
Dialing  Parity.  Number  Administration. 
Public  Notice  of  Technical  Changes,  and 
Access  to  Rights  of  Way  should  be 
submitted  to  Ciloria  Shnmbley  of  the 
Network  Services  Division.  (Common 
Carrier  Bureau.  2000  M  Street.  NW.. 
Washington.  IKl  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Servic:es, 
Inc..  2100  M  Street.  NW..  Suite  140, 
Washington,  DC  20037.  Comments  and 


reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  1919  M  Street.  NW..  Room  239, 
Washington,  IX;  20554.  Parties  are  also 
asked  to  submit  comments  and  reply 
comments  on  diskette.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addres.sed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Janice  Myles  of  the  Common 
Carrier  Bureau,  1919  M  Street,  NW., 
Room  544,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  remitted  to  Dorothy 
(Conway,  Federal  Communications 
Commission.  Room  234,  1919  M  Street, 
NW..  Washington.  DC  20554  or  via  the 
Internet  to  dconway@fcc.gov.  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Stockdale  or  Kaipak  Gude  at 
(202)  418-1580,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division.  For  information  concerning 
Dialing  Parity,  Number  Administration, 
and  Public  Notice  of  Technical  Changes, 
contact  Lisa  Boehley  at  (202)  418-2320. 
For  Access  to  Rights  of  Way  contact 
Tom  Power  at  (202)  416-1188.  For 
additional  information  concerning  the 
information  collections  contained  in  the 
NPRM,  contact  Dorothy  Conway  at  (202) 
418-0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
NPRM  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Offi<;e  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  infonnation 
collections  contained  in  this 
proceeding.  This  is  a  synopsis  of  the 
Commission's  Notice  of  Proposed 
Rulemaking  (FCC  96-182)  adopted  on 
April  19,  1996  and  released  on  April  19, 
1996.  The  full  text  of  this  Notice  of 
Proposed  Rulemaking  is  available  for 
inspe<;tion  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  also 
may  be  purchased  from  the 
(^onuuission's  copy  contractor, 
Intenuitional  Tran.scription  Sorvii;e, 
Inc.,  (202)  857-3800.  2100  M  Street, 
NW.,  .Suite  140,  Washington,  IX:  20037. 


Paperwork  Reduction  Act:  This  NPRM 
contains  either  a  proposed  or  modified 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  infonnation  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  No.  104-13.  Pubhc  and  agency 
comments  are  due  at  the  same  lime  as 
comments  on  the  other  issues  (other 
than  Dialing  Parity,  Number 
Administration,  Public  Notice  of 
Technical  Changes,  and  Access  to 
Rights  of  Way)  in  the  NPRM;  OMB 
notification  of  action  is  due  June  24, 
1996.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  None. 

Title:  Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98. 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for- 
profit,  including  small  businesses. 


Proposed  requirement 


Proposed  requirement 

Number 
of  re- 
spond- 
ents 

Annual 
hour 
burden 
per  re- 
sponse 

PuWic  notice  of  tech- 
nical chanaes  

500 
500 
500 

75 
75 
75 

20 

24 

Network  disclosure  ref- 
erence   

Consumer  notification 
requirement  

Burdens  of  proof  regard- 
ing interconnection, 
unbundling,  and  col- 
location   

Submission  of  agree- 
ments to  state  com- 
mission   

Notification  that  state 
commission  failed  to 
act 

Proposed  burden  re- 
garding access  to 
nghts-of-way  require- 
ment   

3 
20 

36 
5 
1 

5 

Notice  of  nxxjification  of 
rights-of-way  require- 
ment   


Number 
of  re- 
spond- 
ents 


10,000 


Annual 
hour 
burden 
per  re- 
sponse 


Total  Annual  Burden:  56,750. 

Estimated  Costs  per  Respondent:  0. 

Needs  and  Uses:  The  infonnation 
collections  proposed  in  the  NPRM 
would  be  to  ensure  that  affected 
telecommunications  carriers  fulfill  their 
obligations  under  the  Commnications 
Act,  as  amended. 

Synopsis  of  Notice  of  Proposed 
Rulemaldng 

Adopted:  April  19,  1996. 

fleyeased;  April  19,  1996. 

Comment  Date:  May  16,  1996. 

Reply  Date:  May  30, 1996. 
(Separate  Dates  for  Dialing  PaiHy/ 
Number  Administration/Notice  of 
Technical  Changes/ Access  to  Rights  of 
Way) 

Comment  Date:  May  20,  1996. 

Reply  Date:  June  3,  1996. 

By  the  Commission: 
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I.  Introduction  and  Overview 

1 .  In  enacting  the 
Telecommunications  Act  of  1996,  Pub. 
L.  No.  104-104,  110  Stat.  56  (1996  Act), 
Congress  sought  to  establish  "a  pro- 
competitive,  de-regulatory  national 
policy  framework"  for  the  United  States 
telecommunications  industry.  S.  Conf 
Rep.  No.  104-230,  104th  Cong.,  2d  Sess. 
1  (1996)  [hereinafter  Joint  Explanatory 
Statement].  The  statute  imposes 
obligations  and  responsibilities  on 
telecommunications  carriers, 
particularly  incumbent  local  exchange 
carriers  (LECs),  that  are  designed  to 
open  monopoly  telecommunications 
markets  to  competitive  entry.  The  1996 
Act  also  includes  provisions  that  are 
intended  to  promote  competition  in 
markets  that  already  are  open  to  new 
competitors.  The  1996  Act  seeks  to 
develop  robust  competition,  in  lieu  of 
economic  regulation,  in 
telecommunications  markets.  The  Act 
envisions  that  removing  legal  and 
regulatory  barriers  to  entry  and  reducing 
economic  impediments  to  entry  will 
enable  competitors  to  enter  markets 
freely,  encourage  technological 
developments,  and  ensure  that  a  firm's 
prowess  in  satisfying  consumer  demand 
wrill  determine  its  success  or  failure  in 
the  marketplace. 

2.  Congress  entrusted  to  this  Agency 
the  responsibility  for  establishing  the 
rules  that  will  implement  most  quickly 
and  effectively  the  national 
telecommunications  policy  embodied  in 
the  1996  Act.  Those  rules  should 
promote  the  competitive  markets 
envisioned  by  Congress.  As  Senator 
Pressler  has  observed,  "Progress  is  being 
stymied  by  a  morass  of  regulatory 
barriers  which  balkanize  the 
telecommunications  industry  into 
protective  enclaves.  We  need  to  devise 

a  new  national  policy  framework — a 
new  regulatory  paradigm  for 


telecommunications — ^whicb 
accommodates  and  accelerates 
technological  change  and  innovation." 
The  purpose  of  this  proceeding  is  to 
adopt  rules  to  implement  the  local 
competition  provisions  of  the 
Communications  Act  of  1934,  as 
amended  by  the  1996  Act,  particularly 
Section  251.  These  rules  will  estabUsh 
the  "new  regulatory  paradigm"  that  is 
essential  to  achieving  Congress'  poUcy 
goals. 

3.  This  rulemaking  is  one  of  a  number 
of  interrelated  proceedings  designed  to 
advance  competition,  to  reduce 
regulation  in  telecommunications 
markets  and  at  the  same  time  to  advance 
and  preserve  universal  service  to  all 
Americans.  We  are  especially  cognizant 
of  the  interrelationship  between  this 
proceeding,  our  recently  initiated 
proceeding  to  implement  the 
comprehensive  imiversal  service 
provisions  of  the  1996  Act  and  our 
upcoming  proceeding  to  reform  our  Part 
69  access  charge  rules.  Federal-State 
Joint  Board  on  Universal  Service,  CC 
Docket  No.  96-45.  Notice  of  Proposed 
Rulemaking  and  Order  Establishing 
Joint  Board,  FCC  96-93,  61  FR  10499 
(Mar.  14,  1996)  (Universal  Service 
NPRM)  (proposing  rules  to  implement 
Section  254  of  the  1996  Act).  This 
proceeding  also  is  relevant  to  our  price 
cap  regulations  and  our  regulation  of  the 
interstate,  interexchange  marketplace. 
Price  Cap  Performance  Review  for  Local 
Exchange  Carriers.  CC  Docket  No.  94-1, 
Second  Further  Notice  of  Proposed 
Rulemaking,  FCC  95-393,  60  FR  49539 
(Sept.  26,  1996)  (Price  Caps  Second 
Further  Notice)  (soUciting  comments  on 
proposed  and  other  possible  changes  to 
the  price  cap  plan  to  reflect  emerging 
competition  in  telecommunications 
services);  Price  Cap  Performance  Re\iew 
for  Local  Exchange  Carriers.  CC  Docket 
No.  94-1 ,  Fourth  Further  Notice  of 
Proposed  Rulemaking,  FCC  95-406.  60 
FR  52362  (Oct.  6,  1995)  {Price  Caps 
Fourth  Further  Notice)  (seeking 
comment  on  issues  relating  to  revisions 
of  the  long-term  price  cap  plan);  Policy 
and  Rules  Concerning  the  Interstate. 
Interexchange  Marketplace.  CC  Docket 
No.  96-91,  Notice  of  Proposed 
Rulemaking,  FCC  96-123,  61  FR  14717 
(Apr.  3,  1996)  (proposing  to  forbear  from 
requiring  tariffs  for  nondominant 
interexchange  carriers).  We  also  plan  to 
initiate  a  proceeding  that  will  review 
our  existing  jurisdictional  separations 
rules  in  the  context  of  the  new  statute. 
Although  these  proceedings  will  be 
conducted  in  separate  dockets,  and  the 
1996  Act  prescribes  different 
completion  dates  for  two  of  the 
proceedings,  we  intend  to  conduct  and 
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conclude  all  of  these  proceedings  in  a 
comprehensive,  consistent,  and 
expedited  fashion.  We  ask  commenters 
in  this  proceeding  to  bear  in  mind  the 
relationship  between  these  parallel 
proceedings  and  to  frame  their 
proposals  within  the  pro-competitive, 
deregulatory  context  of  the  1996  Act  as 
a  whole. 

A.  Background 

4.  In  contrast  to  the  1996  Act,  the 
common  carrier  provisions  of  the 
Communications  Act  of  1934  were 
grounded  in  the  notion  that  interstate 
telecommunications  services  would  be 
offered  and  regulated  on  a  monopoly 
basis.  For  decades,  state  legislatures  also 
followed  this  traditional  approach  in 
regulating  LECs"  intrastate  services. 
Local  and  long  distance  telephone 
monopolies  were  created  and 
maintained  on  the  grounds  that  the 
provision  of  telecommunications 
services  was  a  natural  monopoly  and. 
consequently,  service  could  be  provided 
at  the  lowest  cost  to  the  maximum 
number  of  consumers  through  a  single 
regulated  telecommunications  network. 
The  monopoly  paradigm  was  thought  to 
further  goals  of  universal  service, 
service  quality,  and  reliability.  The 
Modification  of  Final  Mgment  (MF)) 
that  required  AT&T  to  divest  the  Bell 
Operating  Companies  (BOCs)  in  1984 
was  not  so  much  a  repudiation  as  a 
reduction  in  the  scope  of  this  paradigm. 
United  States  v.  ATS-T.  552  F.  Supp 
131  (D.D.C.  1982).  aff'd  sub  nom. 
Maryland  v.  United  States.  460  U.S 
1001  (1983).  vacated  sub  nom.  United 
States  V.  Western  Elect.  Co..  slip  op.  CA 
82-0192  (D.D.C.  April  11,  1996).  It 
reflected  the  judgment  that  the  markets 
for  interexchange  services, 
telecommunications  equipment  and 
information  services  could  become 
competitive.  At  the  same  time,  the  local 
exchange  continued  to  be  treated  as  a 
natural  monopoly  that  required  rigorous 
regulatory  oversight  by  state  and  federal 
authorities. 

5.  Even  as  the  MF)  was  implemented, 
academic  criticism  of  the  natural 
monopoly  model  for  the  local  network 
was  developing  During  the  past  12 
years,  many  commenters  and  businesses 
have  asserted  that  technological 
innovation  has  eroded  any  arguable 
natural  monopoly  in  the  local  exchange, 
and  that  government  should  eliminate 
any  legal  impediments  to  entry.  This 
view  is  now  embodied  in  the  1996  Act. 
The  extent  to  which  it  can  be  proved  in 
the  marketplace  depends  on  the 
capabilities  of  inventors,  entrepreneurs, 
and  financiers,  as  well  as  this 
Commission  and  its  stale  counterparts. 
At  the  time  the  1996  Act  was  signed.  19 


states  had  in  place  some  rules  opening 
local  exchange  markets  to  competition, 
including  seven  states  in  which 
competing  firms  had  already  begun  to 
offer  switched  local  service.  Even  these 
19  states,  however,  vary  widely  in  their 
efforts  to  promote  competitive  entry  into 
local  markets.  Moreover,  as  of  1996. 
more  than  30  states  had  not  adopted 
laws  or  regulations  providing  for  local 
competition.  Many  of  those  states  that 
had  not  adopted  laws  or  regulations 
permitting  local  competition  had 
provisions  that  specifically  limited 
competitive  entry  into  local 
telecommunications  markets.  Section 
253(a)  of  the  1996  Act  prohibits  these 
affirmative  legal  barriers  to  entry,  and 
authorizes  the  Commission  to  preempt 
enforcement  of  such  entry  barriers. 

6.  We  believe  that,  in  enacting  the 
1996  Act,  Congress  recognized  that 
although  removing  legal  barriers  to 
entry  is  necessary,  it  is  sUll  not 
sufficient  to  enable  competition  to 
replace  monopoly  in  the  local  exchange. 
Congress  acknowledged  that  incumbent 
LECs  have  constructed  and  put  in  place 
high  quality,  reliable,  redundant  local 
networks  that  can  provide  virtually 
ubiquitous  service,  and  that  they 
possess  an  approximate  99.7  percent 
share  of  the  local  market  as  measured  by 
revenues.  Because  of  this  existing 
infrastructure,  an  incumbent  LEC 
typically  can  serve  a  new  customer  at  a 
much  lower  incremental  cost  than  could 
a  new  entrant  that  is  denied  access  to 
the  incumbent  LECs  facilities,  and 
thereby  is  denied  access  to  as  many 
central  office  switches  and  as  much 
trunking  and  subscriber  loops  as  the 
incumbent  LEC  operates.  Moreover, 
because  virtually  all  existing  customers 
subscribe  to  the  incumbent  LEC.  a 
consumer  of  local  switched  service 
would  not  subscribe  to  a  new  entrant's 
network  if  the  customer  could  not 
complete  calls  to  the  incumbent  LECs 
end  users.  As  Congress  appeared  to 
recognize  in  enacting  section  251.  if  the 
incumbent  LEC  has  no  obligation  to 
interconnect  and  to  arrange  for  mutual 
transport  and  termination  of  calls,  it 
could  effectively  block  or  greatly  retard 
entry  into  switched  local  service  by 
using  its  economies  of  scale  and 
network  externalities  as  impediments  to 

entry. 

7,  Congress  expressly  recognized  that 
"it  is  unlikely  that  competitors  will 
have  a  fully  redundant  network  in  place 
when  they  initially  offer  local  service, 
because  the  investment  necessary  is  so 
significant."  AT&T,  for  example,  in 
filings  before  the  Commission  has 
estimated  that  it  would  have  to  invest 
approximately  $29  billion  to  construct 
new  facilities  in  local  markets  in  order 


to  be  able  to  provide  full  facilities  to 
reach  20  percent  of  the  117  million 
access  lines  served  by  the  BOCs. 
Similarly,  cable  and  wireless  systems 
will  require  substantial  investment 
before  either  is  capable  of  providing  a 
widespread  substitute  for  wireline 
telephony  services. 

8.  In  the  1996  Act.  Congress  boldly 
moved  to  restructure  the  local 
telecommunications  market  so  as  to 
remove  economic  impediments  to 
efficient  entry  that  existed  under  the 
monopoly  paradigm.  In  order  to  offset 
the  economies  of  scale  and  network 
externalities  that  would  inhibit  efficient 
entry  of  competitors  into  markets 
currently  monopolized  by  incumbent 
LECs.  the  1996  Act  requires  those  LECs 
to  offer  interconnection  and  network 
elements  on  an  unbundled  basis,  and 
imposes  a  duty  to  establish  reciprocal 
compensation  arrangements  for  the 
transport  and  termination  of  calls.  As 
the  1996  Act  further  recognizes,  these 
duties  of  incumbent  LECs  are  only 
meaningful  in  conjunction  with  the 
Act's  limitations  on  the  rates  that  can  be 
charged;  otherwise,  an  incumbent  LEC 
could  offer  interconnection, 
unbundling,  and  transport  and 
termination,  but  at  prices  that 
perpetuate  its  market  power.  To 
constrain  the  incumbent  LECs  ability  to 
perpetuate  its  market  power  through  the 
pricing  of  interconnection  and 
unbundled  elements,  Congress  specified 
that  the  prices  for  such  transactions 
should  be  cost-based  and  just  and 
reasonable.  By  freeing  new  entrants 
from  having  to  build  facilities  that 
totally  duplicate  the  LECs'  networks,  the 
1996  Act  has  dramatically  increased  the 
opportunities  for  competitive  entry  and 
minimized  the  otherwise  overwhelming 
competitive  advantages  of  large 
established  carriers.  We  also  note  that 
the  new  law  provides  for  exemption, 
suspension,  or  modification  of  certain 
requirements,  under  certain  conditions, 
with  respect  to  small  and  rural  LECs. 

9.  Different  entrants  may  be  expected 
to  pursue  different  strategies  that  reflect 
their  competitive  advantages  in  the 
markets  they  seek  to  target.  For 
example,  interexchange  carriers  and 
competitive  access  providers  may 
combine  their  own  facilities  with 
unbundled  loops  and  other  LEC 
elements  and  perhaps  augment  their 
own  loop  facilities  over  time.  Cable 
systems  may  choose  to  develop  more 
extensive  networks  within  their  service 
areas,  and  thus  require  fewer  unbundled 
elements  from  LECs;  but.  Uke  all 
entrants,  they  will  require  termination 
arrangements  with  incumbent  LECs. 
Outside  their  franchise  areas,  or  in  areas 
not  passed  by  their  existing  systems, 
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cable  companies  will  need  to  find  some 
other  technique  for  offering 
telecommunications  services,  such  as 
resale  of  incumbent  LEC  services  or 
purchase  of  imbundled  LEC  elements. 
Because  of  local  franchising,  a  given 
cable  operator  may  not  have  cable 
facilities  in  all  parts  of  the  geographic 
market  in  which  it  intends  to  offer 
telecommimications  service. 

10.  In  addition  to  imposing 
interconnection,  termination,  and 
unbundUng  requirements  in  the  1996 
Act,  Congress  also  provided  for  entrants 
to  be  able  to  resell  a  LECs  retail 
services.  Even  if  an  entrant  planned  to 
construct  its  own  facilities,  it  may  still 
face  marketing  disadvantages,  because 
of  the  time  it  takes  to  construct  a  new 
network.  Resale  enables  new  entrants  to 
offer  at  the  outset  a  conventional  service 
to  all  customers  currently  served  by  an 
incumbent  LEC.  Some  entrants  also  may 
choose  to  rely  on  resale  as  part  of  a 
longer  term  strategy  as  well. 

11.  At  the  same  time.  Congress  plainly 
intended  for  LECs  in  the  futiu^  to  be 
vigorous  competitors,  to  continue  to 
offer  high  quaUty  service,  and  to  play  a 
vital  role  in  delivering  universal  service 
to  all  Americans.  Nothing  in  the  1996 
Act  suggests  that  Congress  intended  to 
divest  incumbent  LECs  of  all  or  part  of 
their  local  networks,  even  if  some 
portions  continue  to  be  natural 
monopolies.  Indeed,  the  Act  expressly 
confirms  that  incumbent  LECs  may  earn 
a  reasonable  profit  for  the 
interconnection  services  and  network 
elements  they  provide. 

12.  Consistent  with  this  perspective 
on  competition,  we  also  note  that  the 
purpose  and,  given  proper 
implementation,  the  likely  effect  of  the 
unbundling  and  other  provisions  of  the 
1996  Act  is  not  to  ensure  that  entry  shall 
take  place  irrespective  of  costs,  but  to 
remove  both  the  statutory  and 
regulatory  barriers  and  economic 
impediments  that  inefficiently  retard 
entry,  and  to  allow  entry  to  take  place 
where  it  can  occur  efficiently.  This 
entry  policy  is  competitively  neutral;  it 
is  pro-competition,  not  pro-competitor. 
Our  discussion  of  the  1996  Act  in  this 
and  other  proceedings,  therefore,  is 
phrased  in  terms  of  removing  statutory 
and  regulatory  barriers  and  economic 
impediments,  in  permitting  efficient 
competition  to  occur  wherever  possible, 
and  replicating  competitive  outcomes 
where  competition  is  infeasible  or  not 
yet  in  place. 

13.  This  foregoing  discussion  has 
focused  on  obligations  created  by  the 
1996  Act  for  inciunbent  LECs  in  order 
to  reduce  economic  impediments  to 
efficient  market  entry  by  new 
competitors.  The  statute,  however,  also 


creates  general  duties  for  all 
telecommunications  carriers,  and 
obligations  for  all  local  exchange 
carriers,  whether  classified  as 
"incumbent"  LECs  or  not.  These 
provisions  are  also  important  to 
facilitating  competitive  local 
telecommunications  markets.  We 
discuss  those  provisions  below. 

B.  Overview  of  Sections  251,  252  and 
253 

14.  In  adding  new  sections  251.  252 
and  253  to  the  Communications  Act  of 
1934.  Congress  set  forth  a  blueprint  for 
ending  monopolies  in  local 
telecommunications  markets.  As 
discussed  above,  sections  251  (b)  and  (c) 
impose  specific  obligations  on 
incumbent  LECs  to  open  their  networks 
to  competitors.  Section  251(b)(5).  in 
particular,  requires  all  LECs,  including 
incumbent  LECs.  to  "establish 
reciprocal  compensation  arrangements 
for  the  transport  and  termination  of 
telecommunications. ' ' 

15.  Section  251(c)  imposes  on 
incumbent  LECs  three  key  and  separate 
duties.  They  must  make  available  to 
new  entrants  and  existing  competitors 
in  local  telecommunications  markets 
intercormection  services  and  unbundled 
network  elements,  and  offer  for  resale  at 
wholesale  rates  any  telecommunications 
service  that  the  incumbent  LEC  provides 
at  retail  to  subscribers.  Specifically, 
section  251(c)(2)  requires  an  Lncimibent 
LEC  to  intercoimect  with  any  requesting 
telecommunications  carrier  at  any 
technically  feasible  point  in  the  LECs 
network  for  the  transmission  and 
routing  of  telephone  exchange  service 
and  exchange  access. 

Section  251(c)(3)  requires  incumbent 
LECs  to  unbundle  their  network 
facilities  and  features  so  that  an  entrant 
can  choose  among  them,  combine  them 
with  any  of  its  own  facilities,  and  offer 
services  that  will  compete  with  the 
incumbent's  offerings.  In  addition, 
section  251(c)(4)  directs  an  incumbent 
LEC  to  offer  for  resale,  at  a  wholesale 
rate,  any  telecommunications  service 
the  incumbent  LEC  offers  to  end  users 
at  retail.  Viewed  as  a  whole,  the 
statutory  scheme  of  section  251  (b)  and 
(c)  enables  entrants  to  use 
interconnection,  unbundled  elements, 
and/or  resale  in  the  manner  that  the 
entrant  determines  will  advance  its 
entry  strategy  most  effectively. 

16.  Section  251(d)(1)  directs  the 
Commission  to  establish  rules  to 
implement  the  requirements  of  section 
251.  including  the  core  interconnection, 
unbundling,  and  resale  provisions  of 
section  251(c).  These  rules,  however, 
have  much  broader  implications  than 
merely  implementing  the  requirements 


of  section  251.  In  fact,  these  rules  are 
central  to  a  number  of  functions 
contemplated  by  the  1996  Act.  As 
discussed  below,  these  rules  in  varying 
ways  relate  to  such  issues  as:  (1)  the 
voluntary  negotiation  process  between 
incumbent  LECs  and 
telecommunications  carriers;  (2)  the 
arbitration  process;  (3)  state  commission 
approval  of  arbitrated  agreements;  (4) 
the  FCC's  review  of  arbitrated 
agreements  when  a  state  commission 
fails  to  act;  (5)  judicial  review  of  state 
commissions'  and  this  Commission's 
actions;  (6)  statements  of  generally 
available  terms  and  conditions  by  BOCs; 
(7)  removal  of  barriers  to  entry;  and  (8) 
BOC  entry  into  interLATA  services. 

17.  Section  251(f)(1)  provides  that  the 
obligations  under  section  251(c)  shall 
not  apply  to  a  rural  telephone  company, 
as  defined  in  the  1996  Act,  "until  (i) 
such  company  has  received  a  bona  fide 
request  for  intercormection,  ser\'ices,  or 
network  elements,  and  (ii)  the  State 
commission  determines  •   *   •  that  such 
request  is  not  unduly  economically 
burdensome,  is  technically  feasible,  and 
is  consistent  with  section  254  (other 
than  sections  (b)(7)  and  (c)(1)(D) 
thereof."  Section  251(f)(2)  provides  that 
a  LEC  "with  fewer  than  2  percent  of  the 
Nation's  subscriber  lines"  may  petition 
the  state  conmiission  for  a  suspension  or 
modification  of  the  requirements  set 
forth  in  sections  251  (b)  and  (c). 

18.  Section  252  sets  forth  the 
procedures  that  incumbent  LECs  and 
new  entrants  must  follow  to  transform 
the  requirements  of  section  251  into 
binding  contractual  obligations.  Under 
section  252.  incumbent  LECs  and  new 
entrants  initially  must  seek  to  agree  on- 
the  terms  and  conditions  under  which 
LEC  facilities  and  services  are  made 
available  to  the  new  entrant.  To  the 
extent  that  the  resulting  agreements  are 
based  on  voluntary  negotiations  rather 
than  state  arbitration,  those  agreements 
are  not  required  to  satisf\'  the  provisions 
of  sections  251  and  our  regulations 
issued  thereunder,  but  such  agreements 
must  not  discriminate  against  a 
telecommunications  carrier  not  a  party 
to  the  agreement,  and  all  portions  must 
be  consistent  with  the  public  interest, 
convenience,  and  necessity. 

19.  If  an  incumbent  LEC  and 
requesting  carrier  are  unable  to  reach  a 
negotiated  agreement,  secUon  252(c] 
authorizes  a  state  commission  to  resolve 
disputed  issues  by  arbitration,  and 
requires  the  state  commission  to 
"ensure  that  such  resolution  and 
conditions  meet  the  requirements  of 
section  251,  including  the  regulaUonS 
prescribed  by  the  Commission  pursuant 
to  section  251."  The  Commission's 
section  251  rules  also  giude  states  in 
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their  subsequent  review  of  arbitrated 
arrangements.  A  state  commission  may 
reject  an  arbitrated  agreement  (or  any 
portion  thereof)  piu-suant  to  section 
252(e)(2)(B)  "if  it  finds  that  the 
agreement  does  not  meet  the 
requirements  of  section  251.  including 
the  regulations  prescribed  by  the 
Commission  pvirsuant  to  section  251." 
The  rules  adapted  in  this  proceeding 
also  will  guide  the  Commission  in  a 
similar  context.  In  the  event  that  the 
Commission  must  assume  the 
responsibilitv  of  a  state  commission 
under  section  252(e)(5).  the  section  251 
rules  will  provide  the  substantive 
standards  the  Commission  will  apply  to 
arbitrate  and  approve  agreements 
pursuant  to  section  252. 

20.  Thus,  the  statutory  scheme  of 
sections  251  and  252  contemplates  that 
the  obligations  imposed  by  section  251 
and  our  regulations  will  establish  the 
relevant  provisions  that  will  frame  the 
negotiation  process  and  will  govern  the 
resolution  of  disputes  in  the  arbitration 
process.  We  recognize  that  the  section 
251  rules  will  tend  to  influence 
negotiations,  pursuant  to  section  252(a) 
(1)  and  (2).  between  incumbent  LECs 
and  requesting  carriers  seeking 
interconnection,  access  to  unbundled 
network  elements,  and  resale  of  LEC 
services.  As  a  practical  matter,  it  seems 
reasonable  to  expect  that  requesting 
carriers  will  seek  to  negotiate  terms  and 
conditions  that  are.  overall,  at  least  as 
advantageous  as  those  available 
pursuant  to  the  Commission's  rules.  At 
least  in  some  cases,  the  implementing 
Section  251  rules  may  serve  as  a  de 
facto  floor  or  set  of  minimum  standards 
that  guide  the  parties  in  the  voluntary 
negotiation  process. 

21.  Sections  271  and  273  create 
incentives  for  the  BOCs  to  implement 
promptly  the  mandates  of  sections  251 
and  252.  Pursuant  to  section  271.  a  BOC 
may  not  offer  interLATA  services  within 
its  service  area  ("in  region")  until  it  is 
approved  to  do  so  (on  a  state-by-state 
basis)  by  the  Commission,  and  section 
273  allows  a  BOC  to  enter 
manufacturing  at  the  same  time  the  BOC 
is  approved  to  offer  in-region  interLATA 
services.  Under  the  terms  of  the  MFJ, 
the  BOCs  were  barred  from 
manufacturing  telecommunications 
equipment.  Section  273  of  the  1996  Act 
repealed  that  judicial  prohibition  and 
.   allows  BOCS  to  manufacture  such 
equipment  subject  to  certain  conditions. 
One  of  the  requirements  for  obtaining 
approval  for  in-region  interLATA 
seryices  under  section  271  is  that  the 
BOC  must  produce  either  an 
interconnection  agreement  that,  among 
other  things,  has  been  approved  under 
section  252  or.  under  certain 


circumstances,  a  statement  of  generally 
available  interconnection  terms  and 
conditions.  Under  section  252 
interconnection  agreements  that  are 
arbitrated  have  to  comply  with  section 
25rs  mandates,  as  do  all  statements  of 
generally  available  terms,  hi  addition, 
all  agreements  and  statements  must 
comply  with  a  "competitive  checklist" 
set  out  in  section  271,  several 
requirements  of  which  expressly 
reference  the  mandates  of  section  251. 
In  these  respects,  compliance  with 
section  251  and  our  regulations 
thereunder  is  a  prerequisite  to  BOC 
entry  into  in-region  interLATA  services. 
But  compliance  may  also  facilitate  BOC 
entry  under  section  271  in  less  obvious 
ways.  For  example,  in  reviewing  a  BOC 
application,  the  Commission  must  also 
consult  with  the  Department  of  Justice 
and  the  relevant  state  commission,  and 
it  must  decide  whether  granting  the 
application  serves  the  pubUc  interest. 
Each  of  these  consultations  and 
determinations  could,  in  theory,  be 
affected  by  considerations  of  the  extent 
to  which  the  BOC  is  regarded  as 
complying  with  section  251  and  our 
rules.  Thus,  the  Commission's  section 
251  rules  will  play  a  central  role 
regarding  BOC  entry  into  in-region 
interLATA  services  under  section  271. 

22.  Section  253  bars  state  and  local 
regulations  that  prohibit  or  have  the 
effect  of  prohibiting  entities  from 
offering  telecommunications  services.  It 
also  authorizes  the  Commission  to 
preempt  any  law  or  regulation  that  is 
violative  of  this  section.  The  section  251 
rules  should  help  to  give  content  and 
meaning  to  what  state  or  local 
requirements  the  Commission  "shall 
preempt"  as  barriers  to  entry  pursuant 
to  section  253. 

23.  Moreover,  the  section  251  rules 
will  assist  the  judiciary  in  reviewing 
actions  of  state  commissions  and  the 
Commission  in  this  area.  Subsection 
252(e)(6)  provides  that  any  party 
aggrieved  by  a  state  determination 
regarding  a  negotiated  or  arbitrated 
agreement  or  a  statement  of  generally 
available  terms,  may  bring  an  action  in 
federal  district  court  "to  determine 
whether  the  agreement  or  statement 
meets  the  requirements  of  section  251." 
presumably  including  our  rules 
thereunder.  The  federal  district  court 
will  thus  have  to  refer  to  our 
implementing  regulations  in 
determining  whether  a  state  commission 
acted  properly  in  approving  or  rejecting 
an  arbitrated  agreement.  Similarly, 
Commission  action  in  this  area  will  be 
subject  to  review  by  federal  circuit 
courts  of  appeal.  This  might  include,  for 
example,  review  of  Commission 
decisions  regarding  BOC  petitions  to 


provide  interLATA  services  pursuant  to 
section  271  or  review  of  Commission 
action  preempting  state  or  local 
regulations  pursuant  to  section  253.  In 
all  of  these  cases,  the  court  will  look  to 
the  Commission's  section  251  rules  to 
guide  its  review  of  the  Commission's 
action. 

24.  These  statutory  provisions  and  the 
Commission's  rules  implementing  the 
requirements  of  section  251  are 
designed  to  end  the  era  of  monopoly 
regulation  for  American 
telecommunications  markets.  By 
dismantling  entry  barriers  and  reducing 
the  inherent  advantages  of  incumbent 
LECs.  they  establish  a  national  process 
for  enhancing  competition,  increasing 
consumer  choice,  lowering  rates,  and 
reducing  regulation.  The  Commission's 
rules  implementing  section  251  will 
have  a  pervasive  and  substantial  impact 
in  a  variety  of  contexts  under  the  1996 
Act  and  will  serve  as  the  cornerstone  of 
the  pro-competitive  provisions  of  the 
statute.  These  rules  will  assist 
incimibent  LECs.  telecommunications 
carriers,  state  commissions,  the  FCC, 
and  the  courts  in  defining  rights  and 
responsibilities  regarding 
interconnection,  unbundling,  resale, 
and  many  other  issues  under  the  1996 
Act. 

II.  Provisions  of  Section  251 

A.  Scope  of  the  Commission's 
Regulations 

25.  Section  251(d)(1)  instructs  the 
Commission,  within  six  months  after 
the  enactment  of  the  1996  Act  (that  is. 
August  8. 1996).  to  "establish 
regulations  to  implement  the 
requirements  of  [section  251). "  The 
Commission's  implementing  rules 
should  be  designed  "to  accelerate 
rapidly  private  sector  deployment  of 
advanced  telecommunications  and 
information  technologies  and  services  to 
all  Americans  by  opening  all 
telecommunications  markets  to 
competition."  In  addition  to  directing 
the  Commission  to  establish  rules  to 
implement  section  251,  section  253 
further  requires  the  Commission  to 
preempt  the  enforcement  of  any  state  or 
local  statute,  regulation  or  legal 
requirement  that  "prohibit[s]  or  (has) 
the  effect  of  prohibiting  the  ability  of 
any  entity  to  provide  any  interstate  or 
intrastate  telecommunications  service." 

26.  These  specific  statutory  directives 
make  clear  that  Congress  intended  the 
Commission  to  implement  a  pro- 
competitive,  de-regulatory,  national 
policy  framework  envisioned  by  the 
1996  Act.  Given  the  forward-looking 
focus  of  the  1996  Act,  the  nationwide 
character  of  development  and 
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deployment  of  underlying 
telecommunications  technology,  and  the 
nationwide  nature  of  competitive 
markets  and  entry  strategies  in  the 
dynamic  telecommunications  industry. 
we  believe  we  should  take  a  proactive 
role  in  implementing  Congress's 
objectives.  Thus,  we  intend  in  this 
proceeding  to  adopt  national  rules  that 
are  designed  to  secure  the  full  benefits 
of  competition  for  consiuners,  with  due 
regard  to  work  already  done  by  the 
states  that  is  compatible  with  the  terms 
and  the  pro-competitive  intent  of  the 
1996  Act. 

27.  In  accomplishing  this  objective, 
we  need  to  determine  the  extent  to 
which  our  rules  should  elaborate  on  the 
meaning  of  the  statutory  requirements 
set  forth  in  sections  251  and  252.  For 
example,  we  could  adopt  explicit  rules 
to  address  those  issues  that  are  most 
critical  to  the  successful  development  of 
competition,  and  with  respect  to  which 
significant  variations  would  undermine 
competition.  This  approach  would 
further  a  uniform,  pro-competitive 
national  policy  framework,  as 
envisioned  by  the  statute,  and  yet  still 
preserve  broad  discretion  for  states  to 
resolve,  consistent  with  the  1996  Act, 
the  panoply  of  other  individual  issues 
that  may  be  raised  in  arbitration 
proceedings.  This  approach  also  would 
facilitate  rapid  private  sector 
deployment  of  advanced 
telecommunications  and  information 
technologies  and  services  by  swiftly 
opening  all  telecommunications  markets 
to  competition.  We  seek  comment  on 
such  an  approach  and  whether  it  would 
accomplish  Congress'  goal  of  promoting 
efficient  competition  in  local 
telecommunications  markets  throughout 
the  coimtry. 

28.  We  see  many  benefits  in  adopting 
such  rules  to  implement  section  251. 
Such  rules  should  minimize  variations 
among  states  in  implementing  Congress' 
national  telecommunications  poUcy  and 
guide  states  that  have  not  yet  adopted 
the  competitive  paradigm  of  the  1996 
Act.  Sudi  rules  also  could  expedite  the 
transition  to  competition,  particularly  in 
those  states  that  have  not  adopted  rules 
allowing  local  competition,  and  thereby 
promote  economic  growth  in  state, 
regional,  and  national  markets.  More 
than  30  states  do  not  have  rules 
governing  local  competition  in  place 
today;  most  of  those  states  have  not 
commenced  proceedings  to  adopt  the 
necessary  rules. 

29.  The  adoption  of  explicit  national 
rules  to  implement  section  251  would 
not  necessarily  undermine  the 
initiatives  undertaken  by  various  states 
prior  to  the  enactment  of  the  1996  Act, 
and  in  fact,  we  anticipate  that  we  will 


build  upon  actions  some  states  have 
taken  to  address  intenxamection  and 
other  issues  related  to  opening  local 
markets  to  competition.  Some  states 
have  been  in  the  forefront  of  the  pro- 
competitive  effort  to  open  local  markets 
to  competition,  and  these  approaches 
may  comport  with  the  1996  Act  despite 
the  fact  that  many  of  them  pre^late  it 
Building  on  the  progress  made  by  these 
states,  explicit  national  rules  coiild  be 
modelled  on  existing  state  statutes  or 
regulations  to  the  extent  that  they 
comply  with  the  terms  of  the  1996  Act. 
For  example,  the  Commission  could 
conclude  that  a  particular  state's 
approach  to  unbimdling  of  network 
elements  is  consistent  with  the  1996  Act 
and  that  it  therefore  may  serve  as  a 
useful  model  for  a  national  rule  on 
unbimdling.  The  Commission  might 
also  conclude  that  a  range  of  different 
approaches  used  by  several  states  to 
intercoimection  arrai^ments  comply 
with  the  Act  and  therefore  would  be 
acceptable  imder  a  national  rule. 
Throughout  this  item,  we  seek  comment 
on  the  extent  to  which  existing  state 
initiatives  are  consistent  with  the  new 
federal  statute  and,  to  the  extent  they 
are,  the  wisdom  of  using  existing  state 
approaches  as  guideposts  or 
benchmarks  for  our  national  rules. 

30.  ExpUcit  national  rules 
implementing  section  251  can  be 
expected  to  reduce  the  capital  costs  of, 
and  attract  investment  in,  new  entrants 
by  enhancing  the  ability  of  the 
investment  community  to  assess  an 
entrant's  business  plan.  Such  rules 
would  also  permit  firms  to  configure 
their  networks  in  the  same  maimer  in 
every  market  they  seek  to  enter. 
Uniform  network  configurations  could 
achieve  significant  cost  efficiencies  for 
new  entrants;  if  new  competitors  were 
required  to  modify  their  networks  in 
different  markets  solely  to  be 
compatible  with  a  patdiwork  of 
different  regulations,  they  would  likely 
incur  additional  expense,  thereby 
increasing  the  cost  of  entry  that  is 
inconsistent  with  the  pro-comp>etitive 
goals  of  the  statute.  A  imiform  network 
design  can  be  expected  to  reduce  start- 
up costs,  accelerate  innovation,  enhance 
interoperability  of  networks  and 
equipment,  and  reduce  the 
administrative  burdens  for  both 
incumbent  LECs  and  entrants. 

31.  ExpUcit  national  rules  imder 
section  251  also  could  expedite  the 
implementation  of  other  provisions  of 
the  1996  Act  that  require  iocumbent 
LECs,  new  entrants,  the  states,  federal 
courts,  and  the  Commission  to  apply  the 
requirements  of  section  251  in  other 
contexts.  Section  252  provides  that 
incumbent  LECs  and  entrants  initially 


will  seek  to  anive  at  interominectiao 
and  unbundling  airangements  throus^ 
voluntary  negotiatiMis.  By  nairowing 
the  range  of  petmiaeible  results, 
concrete  natiooal  standards  would  limit 
the  efEectof  the  incumbent's  bargaining 
positiOD  on  the  outcome  of  the 
negotiatians.  In  additian,  the 
q>plication  of  explicit  national  rules 
under  section  251  could  provide 
impoitant  guidance  to  federal  district 
courts  that  are  charged  with  reviewing 
state  determinations  of  whether 
particular  arbitration  agreements  are 
consistent  writh  section  251  (presumably 
including  our  rules  thereimder). 
Mneover,  the  absence  of  such  rules 
could  lead  to  varying  or  inconsistent 
decisions  by  individual  district  and 
circuit  courts  concerning  the  core 
requirements  of  the  1996  Act.  We 
beheve  that  such  a  result  would  be 
inconsistent  with  the  intent  of  Qmgress 
in  passing  comprehensive 
telecommunications  legislation. 

32.  Further,  rules  that  elaborate  aa  the 
statutory  requirements  of  section  251 
would  establish  clear  guidelines  that  we 
wiU  need  to  carry  out  our 
responsibihties  under  the  1996  Act.  We 
will  need  explicit  rules  to  guide  our 
arbitration  of  disputes  between 
incumbent  LECs  and  new  entrants  if  we 
are  reqiiired.  imder  section  252(e).  to 
assume  those  responsibilities.  In 
addition,  BOCs  must  satisfy  the 
checklist  set  forth  in  section  271(c)(2)(B) 
before  they  may  offer  in-region, 
interLATA  services.  The  checklist 
requires  BOCs  to  comply  with  specific 
provisions  of  section  251.  Thus,  the 
Commission  needs  to  articulate  clear 
rules  that  clarify  what  constitutes 
compliance  with  section  251  for 
purposes  of  our  review  under  section 
271. 

33.  On  the  other  hand,  there  may  be 
countervailing  concerns  that  could 
weigh  against  rules  that  significantly 
explicate  in  some  detail  the  statutory 
requirements  of  sections  251  and  252. 
Adopting  explicit  national  rules,  in 
certain  circumstances,  might  unduly 
constrain  the  ability  of  states  to  address 
unique  pohcy  concerns  that  might  exist 
within  their  jurisdictions.  The  case  for 
{}ermitting  material  variabiUty  among 
the  states  could  be  strengthened  if  there 
are  substantial  state-specific  variations 
in  technological,  geographic,  or 
demographic  conditions  in  particular 
local  markets  that  call  for  fundamentally 
different  regulatory  approaches.  We 
seek  comment  on  the  nature  of  such 
variations,  and  on  whether  there  are 
such  variations  that  require 
fundamentally  different  regulatory 
approaches.  States  may  also  seek,  to  the 
extent  permitted  by  sections  251.  252, 
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253.  and  254.  to  ensure  the 
uninterrupted  delivery  of  certain 
services  by  the  incumbent  where 
competition  might  arguably  threaten 
those  services.  It  might  also  be  argued 
that  there  is  value  to  permitting  states  to 
experiment  with  different  pro- 
competitive  regimes  to  the  extent  that 
there  is  not  a  sufficient  body  of  evidence 
upon  which  to  choose  the  optimal  pro- 
competitive  policy.  If  we  were  to 
decline  to  adopt  expUcit  rules  at  aJl.  in 
effect  we  would  be  permitting  states  to 
set  different  priorities  and  timetables  for 
requiring  incumbent  LECs  to  offer 
interconnection  and  unbundled  network 
elements.  Such  an  approach  means  that 
we  would  balance  the  need  to  swiftly 
introduce  telecommunications 
competition  against  other  policy 
priorities.  We  seek  comment  on  these 
issues. 

34.  We  also  note  that,  under  section 
252,  states  must  implement  any  rules 
we  establish  under  section  251.  Section 
252  assigns  to  the  states  the 
responsibility  for  arbitrating  disputes 
between  the  parties,  including  resolving 
factual  disputes.  We  seek  comment  on 
how  our  national  rules  can  best  be 
crafted  to  assist  the  states  in  carrying 
out  this  responsibility. 

35.  In  the  succeeding  sections  of  this 
NPRM,  we  invite  parties  to  comment, 
with  respect  to  each  of  the  obligations 
imposed  by  section  251,  on  the  extent 
to  which  adoption  of  explicit  national 
rules  would  be  the  most  constructive 
approach  to  furthering  Congress'  pro- 
competitive,  deregulatory  goals  of 
making  local  telecommunications 
markets  effectively  competitive.  We 
seek  comment  on  the  relative  costs  and 
benefits  of  constraining  or  encouraging 
variations  among  the  states  in  carrying 
out  their  responsibilities  under  section 
252.  We  also  invite  parties  to  comment 
on  whether  our  rules  implementing 
section  251  can  be  crafted  to  allow 
states  to  implement  policies  reflecting 
unique  concerns  present  in  the 
respective  states,  without  vitiating  the 
intended  effects  of  a  scheme  of 
overarching  national  rules.  We  further 
ask  parties  to  comment  on  the 
consequences  of  fostering  or 
constraining  variability  among  the 
states. 

36.  As  a  separate  matter,  we  note  that 
section  251  and  our  implementing 
regulations  govern  the  states'  review  of 
BOC  statements  of  generally  available 
terms  and  conditions,  as  well  as 
arrangements  arrived  at  through 
compulsory  arbitration  pursuant  to 
section  252(b).  We  tentatively  conclude 
that  we  should  adopt  a  single  set  of 
standards  with  which  both  arbitrated 
agreements  and  BOC  statements  of 


generally  available  terms  must  comply. 
We  believe  that  this  is  consistent  with 
both  the  language  and  the  purpose  of 
the  1996  Act.  We  seek  comment  on  this 
tentative  conclusion. 

37.  On  a  separate  jurisdictional  issue, 
we  tentatively  conclude  that  Congress 
intended  sections  251  and  252  to  apply 
to  both  interstate  and  intrastate  aspiects 
of  interconnection,  service,  and  network 
elements,  and  thus  that  our  regulations 
implementing  these  provisions  apply  to 
both  aspects  as  well.  It  would  make 
little  sense,  in  terms  of  economics, 
technology,  or  jurisdiction,  to 
distinguish  between  interstate  and 
intrastate  components  for  purposes  of 
sections  251  and  252.  Indeed,  if  the 
requirements  of  sections  251  and  252 
regarding  interconnection,  and  our 
regulations  thereunder,  appUed  only  to 
interstate  mterconnection,  as  might  be 
argued  in  light  of  the  lack  of  a  specific 
reference  to  intrastate  service  in  those 
sections,  states  would  be  free,  for 
example,  to  establish  disparate 
guidelines  for  intrastate  interconnection 
with  no  guidance  from  the  1996  Act.  We 
believe  that  such  a  result  would  be 
inconsistent  with  Congress'  desire  to 
establish  a  national  policy  framework 
for  interconnection  and  other  issues 
critical  to  achieving  local  competition. 
As  Senator  Lott  observed,  "In 
addressing  local  and  long  distance 
issues,  creating  an  open  access  and 
sound  intercoimection  policy  was  the 
key  objective  *   *    *."  Representative 
Markey  noted  that.  "[Wle  take  down  the 
barriers  of  local  and  long  distance  and 
cable  company,  satellite,  computer, 
software  entry  into  any  business  they 
want  to  get  in." 

38.  We  also  tentatively  conclude  that 
it  would  be  inconsistent  with  the  1996 
Act  to  read  into  sections  251  and  252  an 
unexpressed  distinction  by  assuming 
that  the  FCC's  role  is  to  establish  rules 
for  interstate  aspects  of  interconnection 
and  the  states'  role  is  to  arbitrate  and 
approve  intrastate  aspects  of 
interconnection  agreements.  Because 
the  statute  explicitly  contemplates  that 
the  states  are  to  follow  the 
Commission's  rules,  and  because  the 
Commission  is  required  to  assume  the 
state  commission's  responsibilities  if  the 
state  commission  fails  to  act  to  carry  out 
its  section  252  responsibilities,  we 
believe  that  the  jurisdictional  role  of 
each  must  be  parallel.  We  seek  comment 
on  our  tentative  conclusion.  The 
argument  has  also  been  raised  that 
sections  251  and  252  apply  on/y  with 
respect  to  intrastate  aspects  of 
interconnection,  service,  and  network 
elements.  We  seek  comment  on  this 
argument  as  well. 


39.  Section  2(b)  of  the  1934  Act  does 
not  require  a  contrary  tentative 
conclusion.  Section  2(b)  provides  that, 
except  as  provided  in  certain 
enumerated  sections  not  including 
sections  251  and  252,  "nothing  in  (the 
1934]  Act  shall  be  construed  to  apply  or 
to  give  to  the  Commission  jurisdiction 
with  respect  to  *   •  *  charges, 
classifications,  practices,  services, 
facilities,  or  regulations  for  or  in 
connection  with  intrastate 
conununication  service  by  wire  or  radio 
of  any  carrier*  *  *."  As  stated  above, 
however,  we  tentatively  conclude  that 
section  251  applies  to  certain  "charges, 
classifications,  practices,  services, 
facilities,  or  regulations  for  or  in 
connection  with  intrastate 
communication  service."  In  enacting 
section  251  after  section  2(b)  and 
squarely  addressing  therein  the  issues 
before  us.  we  believe  Congress  intended 
for  section  251  to  take  precedence  over 
any  contrary  implications  based  on 
section  2(b).  We  seek  comment  on  this 
tentative  conclusion. 

40.  We  note  that  sections  251  and  252 
do  not  alter  the  jurisdictional  division  of 
authority  with  respect  to  matters  falling 
outside  the  scope  of  these  provisions. 
For  example,  rates  charged  to  end  users 
for  local  exchange  service,  which  have 
traditionally  been  subject  to  state 
authority,  continue  to  be  subject  to  state 
authority.  Indeed,  that  section  251  does 
not  disturb  state  authority  over  local 
end  user  rates  may  explain  why 
Congress  saw  no  need  to  amend  section 
2(b)  expressly,  whereas  it  did  see  such 

a  need  in  its  1993  legislation 
establishing  commercial  mobile  radio 
service  (CMRS).  In  the  1993  legislation. 
Congress  eliminated  the  authority  of 
states  to  regulate  the  rates  charged  for 
CMRS  and  so  may  have  felt  that  an 
express  amendment  to  sectien  2(b) 
would  be  especially  helpful.  We  seek 
comment  on  these  issues  as  well. 

41.  We  also  seek  comment  on  the 
relationship  between  sections  251  and 
252  and  the  Commission's  existing 
enforcement  authority  under  section 
208.  Section  208  of  the  Act  gives  the 
Commission  general  authority  over 
complaints  regarding  acts  by  "any 
common  carrier  subject  to  this  Act.  in 
contravention  of  the  provisions 
thereof."  E)oes  this  mean  that  the 
Commission  has  authority  over 
complaints  alleging  violations  of 
requirements  set  forth  in  sections  251  or 
252?  If  not,  in  what  forum  would  such 
complaints  be  reviewed?  In  state 
commissions?  In  courts?  Is  there  a 
relevant  distinction  here  between 
complaints  concerning  the  formation  of 
interconnection  agreements  and 
complaints  regarding  implementation  of 


such  agreements?  We  also  seek 
comment  on  the  relationship  between 
sections  251  and  252  and  any  other 
source  of  Commission  enforcement 
authority  that  may  be  apphcable.  We 
further  seek  comment  on  how  we  might 
increase  the  effectiveness  of  the 
enforcement  mechanisms  available 
under  the  1934  Act,  as  amended.  We 
seek  comment  on  how  private  rights  of 
action  might  be  used  under  sections 
206-208  of  the  1934  Act,  as  amended, 
and  the  different  roles  the  Commission 
might  play,  for  example,  as  an  expert 
agency,  to  speed  resolution  of  disputes 
in  other  forms  used  by  private  parties. 

B.  Obligations  Imposed  by  Section 
251(c)  on  "Incumbent  LECs" 

42.  We  now  turn  to  the  particular 
provisions  of  section  251  that  the 
Conmiission  is  obligated  to  implement 
under  section  251(d)(1).  We  bejgin  with 
section  251(c)  because  we  believe  that 
provision  is  the  cornerstone  of 
Congress's  plan  for  opening  local 
telecommunication  markets  to 
competitive  entry. 

43.  Section  251(c)  establishes 
obligations  for  "incumbent  local 
exchange  carriers."  An  "incimibent  • 
local  exchange  carrier"  for  a  particular 
area  is  defined  in  section  251(h)(1)  as  a 
LEC  that:  (1)  as  of  the  enactment  date  of 
the  1996  Act,  both  "provided  telephone 
exchange  service  in  such  area"  and 
"was  deemed  to  be  a  member  of  the 
exchange  carrier  association  piu^uant  to 
Section  69.601  of  the  Commission's 
regulations",  or  (2)  "is  a  person  or 
entity"  that,  on  or  after  the  enactment 
date  of  the  1996  Act,  "became  a 
successor  or  assign  of  such  member"  of 
the  exchange  carrier  association. 

44.  In  addition,  under  Section 
251(h)(2).  the  Commission  may.  by  rule, 
treat  another  LEC  or  class  of  LECs  as  an 
incumbent  LEC  if  (1)  "such  carrier 
occupies  a  position  in  the  market  for 
telephone  exchange  service  within  an 
area  that  is  comparable"  to  that  of  an 
incumbent  LEC,  (2)  "such  carrier  has 
substantially  replaced"  an  incumbent 
LEC,  and  (3)  "such  treatment  is 
consistent  with  the  public  interest, 
convenience,  and  necessity  and  the 
purposes"  of  Section  251.  We  seek 
comment  on  whether  we  should 
establish  at  this  time  standards  and 
procedures  by  which  carriers  or  other 
interested  parties  could  seek  to 
demonstrate  that  a  particular  LEC 
should  be  treated  as  an  incumbent  LEC 
pursuant  to  Section  251(h)(2). 

45.  We  further  seek  comment  on 
whether  state  commissions  are 
permitted  to  impose  on  carriers  that 
have  not  been  designated  as  incumbent 
LECs  any  of  the  obligations  the  statute 


imposes  on  incimibent  LECs.  We 
understand  that  some  states  have  found 
that  the  negotiation  process  between 
incimibent  LECs  and  their  potential 
competitors  may  move  more  smoothly  if 
the  arrangements  offered  by  an 
incumbent  LEC  are  made  reciprocal. 
Under  this  approach,  for  example,  a 
potential  competitor  would  be  required 
to  make  available  to  an  incumbent  LEC 
directory  assistance  information  on  the 
same  basis  that  the  LEC  agreed  to 
furnish  the  information.  Some  parties 
have  alleged,  however,  that  imposing  on 
new  entrants  the  obligations  imposed  on 
incumbent  LECs  would  undermine  the 
competitive  goals  of  the  1996  Act.  We 
seek  conunent  on  whether  imposing  on 
new  entrants  requirements  the  1996  Act 
imposes  on  incumbent  LECs  would  be 
consistent  with  the  Act's  distinction 
between  the  obligations  of  all 
telecommunications  carriers,  all  LECs 
and  the  additional  obligations  of  all 
incumbent  LECs. 

1 .  Duty  To  Negotiate  in  Good  Faith 

46.  As  noted  in  section  I.B.,  above,  if 
the  parties  fail  to  negotiate  an  agreement 
voluntarily,  they  must  submit  to 
arbitration.  Section  251(c)(1)  states  that 
"each  inciunbent  local  exchange  carrier 
has  the  *  *  *  duty  to  negotiate  in  good 
faith  in  accordance  with  section  252  the 
particular  terms  and  conditions  of 
agreements  to  fulfill  the  duties" 
described  in  section  251(b)  for  LECs  and 
section  251(c)  for  incumbent  LECs.  In 
addition,  section  252(b)(5)  provides 
that,  pursuant  to  the  arbitration  process, 
the  refusal  of  a  party  to  "participate 
further  in  the  negotiations,  to  cooperate 
with  the  State  commission  in  carrying 
out  its  function  as  an  arbitrator,  or  to 
continue  to  negotiate  in  good  faith  in 
the  presence  of,  or  with  the  assistance 
of.  the  State  commission  shall  be 
considered  a  failiu«  to  negotiate  in  good 
faith."  The  state  commission  is  required 
to  resolve,  within  9  months  after  the 
incumbent  LEC  receives  a  request  under 
section  252.  any  issues  that  were 
submitted  for  arbitration. 

47.  We  seek  comment  on  the  extent  to 
which  the  Commission  should  estabUsh 
national  guidelines  regarding  good  faith 
negotiation  under  section  251(c)(1).  and 
on  what  the  content  of  those  rules 
should  be.  We  note  that  carriers  have 
submitted  some  information  alleging 
that  LECs  already  have  employed 
certain  tactics  that  the  Coirunission 
should  determine  violate  the  duty  to 
negotiate  in  good  faith.  For  example, 
carriers  have  alleged  that  incumbisnt 
LECs  have  refused  to  begin  to  negotiate 
until  the  requesting  telecommunications 
carrier  satisfies  certain  conditions,  such 
as  signing  a  nondisclosiu^  agreement,  or 


agreeing  to  limit  its  legal  remedies  in 
the  event  that  negotiations  fail.  We 
believe  that  such  tactics  might  impede 
the  development  of  local  competition, 
and  may  be  inconsistent  with  provisions 
of  the  1996  Act.  We  seek  comment  on 
the  extent  to  which  these  or  other 
practices  should  be  deemed  to  violate 
the  duty  to  negotiate  in  good  faith.  We 
note  that  courts  and  the  Commission 
previously  have  addressed  issues 
regarding  good  faith  negotiation.  We 
seek  comment  on  specific  legal 
precedent  regarding  the  duty  to 
negotiate  in  good  faith  that  we  should 
rely  on  in  establishing  national 
guidelines  regarding  section  251(c)(1). 

48.  A  relatM  issue  is  what  effiect 
section  252  has  on  agreements  regarding 
service,  interconnection,  or  unbundled 
network  elements  that  predate  the  1996 
Act.  Section  252(e)(1)  states:  "Any 
interconnection  agreement  adopted  by 
negotiation  or  arbitration  shall  be 
submitted  for  approval  to  the  State 
commission."  Section  252(a)(1)  states 
that  an  agreement  for  interconnection, 
service,  or  network  element,  "including 
any  interconnection  agreement 
negotiated  before  the  date  of  the 
enactment  of  the  Telecommunications 
Act  of  1996,  shall  be  submitted  to  the 
State  commission  under  subsection  (e) 
of  this  section."  We  seek  comment  on 
whether  these  provisions  require  parties 
that  have  existing  agreements  to  submit 
those  agreements  to  state  commissions 
for  approval.  We  also  seek  comment  on 
whether  one  party  to  an  existing 
agreement  may  compel  renegotiation 
(and  arbitration)  in  accordance  with  the 
procedures  set  forth  in  section  252. 

2.  Interconnection,  Collocation,  and 
Unbundled  Elements 

a.  Interconnection.  49.  Section 
251(c)(2)  imposes  upon  inciunbent  LECs 
"the  duty  to  provide,  for  the  facilities 
and  equipment  of  any  requesting 
telecommunications  carrier, 
interconnection  with  the  local  exchange 
carrier's  network  *  *  *  for  the 
transmission  and  routing  of  telephone 
exchange  service  and  exchange  access." 
Such  interconnection  must  be:  (1) 
provided  by  the  incumbent  LEC  at  "any 
technically  feasible  point  within  [its] 
network;"  (2)  "at  least  equal  in  quaUty 
to  that  provided  by  the  local  exchange 
carrier  to  itself  or  *   *   *  (to)  any  other 
party  to  which  the  carrier  pro\ides 
interconnection:"  and  (3)  provided  on 
rates,  terms,  and  conditions  that  are 
"just,  reasonable,  and 
nondiscriminatory,  in  accordance  with 
the  terms  and  conditions  of  the 
agreement  and  the  requirements  of  this 
section  and  section  252."  The 
interconnection  obligation  plays  a  vital 
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role  in  promoting  competition  by 
ensuring  that  a  requesting  carrier  can  on 
reasonable  rates,  terms  and  conditions 
transmit  telecommunications  traffic 
between  its  network  and  the 
incumbent's  network  in  a  reliable  and 
efficient  manner. 

50.  We  believe  that  uniform  national 
rules  for  evaluating  interconnection 
arrangements  would  likely  offer  several 
advantages  in  advancing  Congress' 
desire  to  create  a  pro-competitive 
national  policy  framework  regarding 
local  telephone  service.  For  example, 
national  standards  would  likely  speed 
the  negotiation  process  by  eliminating 
potential  areas  of  dispute.  We  note  that, 
in  the  past,  disputes  before  the  FCC 
between  LECs  and  interconnectors  have 
arisen  most  often  where  our  rules  lacked 
specificity,  or  where  no  standards  had 
been  adopted.  Lingering  disputes  over 
the  terms  and  conditions  of 
interconnection  due  to  confusion  or 
ambiguity  create  the  potential  for 
incumbent  LECs  to  delay  entry.  For 
these  reasons  we  tentatively  conclude 
that  uniform  interconnection  rules 
would  facilitate  entry  by  competitors  in 
multiple  states  by  removing  the  need  to 
comply  with  a  multiplicity  of  state 
variations  in  technical  and  procedural 
requirements. 

51.  We  also,  however,  seek  comment 
on  the  consequences  of  not  establishing 
such  specific  rules  for  interconnection. 
We  seek  comment  on  whether  there  are 
instances  wherein  the  aims  of  the  1996 
Act  would  be  better  achieved  by 
permitting  states  to  experiment  with 
different  approaches.  Would  permitting 
substantial  variation  make  it  easier  for 
states  to  respond  more  appropriately  to 
technical,  demographic,  or  geographic 
issues  specific  to  that  state  or  region 
without  detracting  from  the  overall 
purposes  of  the  1996  Act?  For  example, 
might  technical  differences,  such  as  a 
lack  of  digital  switching  capability  in  a 
particular  network,  affect  the 
technically  feasible  interconnection 
points  on  the  network?  Would 
variations  in  technical  requirements 
among  states  affect  the  ability  of  new 
entrants  to  plan  and  configure  regional 
or  national  networks?  For  example,  how 
would  variations  in  the  definition  of 
"technical  feasibility,"  the  number  of 
required  points  of  interconnection,  and 
methods  of  interconnection,  affect  the 
ability  of  new  entrants  to  plan  and 
configure  regional  or  national  networks? 
How  would  such  variations  affect  the 
entrant's  ability  to  deploy  alternative 
network  architectures,  such  as 
synchronous  optical  network  (SONET) 
rings,  which  may  deliver  telephone 
service  more  efficiently?  Would  a  lack 
of  explicit  national  standards  reduce 
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predictabiUty  and  certainty,  and  thereby 
slow  down  the  development  of 
competition?  Would  a  lack  of  expUcit 
guidelines  impair  the  state's  ability  to 
complete  arbitration  within  9  months  of 
the  date  that  the  interconnection  request 
was  made,  or  our  ability  to  evaluate 
BCXD  compliance  under  section  271 
within  90  days?  Would  a  lack  of  clear 
national  standards  impair  our  ability 
under  section  252(e)  to  assume  a  state 
commission's  responsibilities  if  the  state 
commission  fails  to  act  to  carry  out  its 
responsibilities  under  section  252? 
52.  We  also  encourage  parties  to 
submit  information  regarding  the 
approaches  taken  by  those  states  that 
have  allowed  interconnection.  A 
number  of  states  already  have  adopted 
a  variety  of  approaches  to 
interconnection.  For  example.  New 
York  sets  basic  "expectations"  that 
constitute  default  provisions  if  the 
parties  fail  to  agree.  These  provisions 
include  the  availabiUty  of  two-way 
trunking  facilities  and  combined 
trunking  arrangements.  California  has 
adopted  what  it  calls  a  "preferred 
outcomes"  approach.  Under  this 
approach,  parties  are  encouraged  to  use 
13  broad  criteria  regarding 
interconnection  arrangements  (the 
"preferred  outcomes")  that  were 
established  by  the  State  commission  to 
guide  the  negotiation  and  arbitration 
process.  Although  parties  may  develop 
different  outcomes,  preferred  outcomes 
receive  expedited  review  and  approval. 
Arbitration  judges  may  also  use  the 
preferred  outcomes  as  guidelines  in 
cases  where  the  negotiations  fail,  and 
they  have  the  discretion  to  mandate 
interconnection  provisions  that  go 
beyond  the  preferred  outcomes.  With 
respect  to  each  of  the  issues  discussed 
below,  we  invite  commenters  to  analyze 
the  advantages  and  the  disadvantages  of 
the  approaches  states  have  adopted  with 
respect  to  interconnection 
arrangements.  We  also  seek  comment  on 
whether  any  elements  of  these  state 
approaches  would  be  suitable  for 
incorporation  into  national  standards 
implementing  the  1996  Act.  Finally,  we 
ask  commenting  parties  to  identify  state 
approaches  to  interconnection  that  they 
believe  are  inconsistent  with  or 
preempted  by  the  1996  Act.  or  that  are 
inadvisable  from  a  policy  perspective. 
53.  We  further  seek  comment  on  the 
relationship  between  the  obligation  of 
incumbent  LECs  to  provide 
"interconnection"  under  251(c)(2)  and 
the  obUgation  of  the  incimibent  LEC. 
and  all  LECs.  to  establish  reciprocal 
compensation  arrangements  for  the 
"transport  and  termination"  of 
telecommunications  pursuant  to 
251(b)(5).  The  issue  is  significant 


mainly  because,  in  section  252(d)(2), 
there  is  one  pricing  standard  for 
"interconnection"  under  section 
251(c)(2)  and  a  separate  one  for 
"transport  and  termination"  under 
251(b)(5). 

54.  On  the  one  hand,  the  term 
"interconnection."  as  used  in  section 
251(c)(2).  might  refer  only  to  the 
facihties  and  equipment  physically 
linking  two  networks  and  not  to 
transport  and  termination  services 
provided  by  such  linking — in  which 
case  there  is  no  overlap  in  the  coverage 
of  the  two  sections.  On  the  other  hand, 
the  term  "interconnection"  as  used  in 
section  251(c)(2)  might  refer  to  both  the 
physical  linking  of  the  two  networks 
and  to  transport  tmd  termination 
services — in  which  case  there  is 
considerable  overlap.  We  seek  comment 
on  how  to  "interpret"  the  term 
"interconnection"  in  section  251(c)(2). 
Parties  that  advocate  the  broader 
meaning  should  also  comment  on  the 
overlap  in  the  coverage  of  the  sections 
and  how  the  overlap  affects  which 
section  252(d)  pricing  standards  apply. 

55.  In  the  following  paragraphs,  we 
discuss  the  requirements  of  the  1996 
Act  concerning  interconnection  in  more 
detail.  More  specifically,  we  address 
issues  of  technically  feasible  points  of 
interconnection,  just,  reasonable,  and 
nondiscriminatory  terms  and 
conditions,  and  quality  and  methods  of 
interconnecti  on . 

(1)  Technically  Feasible  Points  of 
Interconnection.  56.  Subsection  (c)(2)(B) 
requires  that  incumbent  LECs  provide 
interconnection  "at  any  technically 
feasible  point  within  the  (incumbent 
LECs)  network."  We  seek  comment  on 
what  constitutes  a  "technically  feasible 
point"  vsrithin  the  incumbent  LECs 
network  for  purposes  of  this  section.  In 
this  regard,  we  note  that  network 
technology  continues  to  advance  and 
emphasize  that  we  seek  to  avoid  a  static 
definition  that  may  artificially  limit 
future  interconnection.  Is  there  a 
definition  of  "technically  feasible"  that 
will  provide  the  necessary  flexibility  in 
determining  interconnection  points  as 
network  technology  evolves?  Further,  to 
what  extent,  if  any,  should  a  risk  to 
network  reliability  or  other  potential 
harm  to  the  network  be  considered  in 
determining  whether  interconnection  at 
a  particular  point  is  technically  feasible? 
We  tentatively  conclude  that,  if  risks  to 
network  refiabihty  are  considered  in 
determining  wheUier  interconnection  at 
a  certain  point  is  technically  feasible, 
the  party  alleging  harm  to  the  network 
will  be  required  to  present  detailed 
information  to  support  such  a  claim.  We 
seek  comment  on  these  issues  and  our 


tentative  conclusion  concerning  claims 
of  network  harm. 

57.  We  also  tentatively  conclude  that 
the  minimum  federal  standard  should 
provide  that  interconnection  at  a 
particular  point  will  be  considered 
technically  feasible  within  the  meaning 
of  section  251(c)(2)  if  an  incumbent  LEC 
currently  provides,  or  has  provided  in 
the  past,  interconnection  to  any  other 
carrier  at  that  point,  and  that  all 
incumbent  LECs  that  employ  similar 
network  technology  should  be  required 
to  make  interconnection  at  such  points 
available  to  requesting  carriers.  For 
example,  many  LECs  already  provide 
interconnection  at  the  trunk-  and  loop- 
side  of  the  local  switch,  transport 
facilities,  tandem  facilities,  and  signal 
transfer  points.  We  thus  tentatively 
conclude  that  interconnection  at  those 
points  should  be  technically  feasible  for 
all  incumbent  LECs  that  use  technology 
similar  to  that  used  by  LECs  currently 
offering  interconnection  at  those  points. 
We  believe  that  as  technology  advances, 
the  number  of  points  at  which 
interconnection  is  feasible  may  change 
and  acknowledge  that  the  federal 
standard  for  minimum  interconnection 
points  should  change  accordingly. 

58.  Alternatively,  we  could  allow 
states  to  determine  whether 
interconnection  at  a  greater  number  of 
points  would  also  be  technically 
feasible.  We  seek  comment  on  whether 
allowing  states  to  designate  additional 
technically  feasible  interconnection 
points  would  make  it  more  difficult  for 
a  carrier  to  develop  a  regional  or 
national  network.  In  this  regard, 
commenters  should  address  additional 
points  at  which  LECs  currently  provide 
interconnection  and  on  other  possible 
points  of  interconnection  that  may  be 
technically  feasible.  Because  the  statute 
imposes  an  affirmative  obligation  on 
incumbent  LECs  to  provide 
interconnection  at  any  technically 
feasible  points  in  their  networks,  we 
further  tentatively  conclude  that,  where 
a  dispute  arises,  the  incumbent  LEC  has 
the  burden  of  demonstrating  that 
interconnection  at  a  particular  point  is 
technically  infeasible.  We  seek 
comment  on  this  tentative  conclusion. 

59.  We  also  invite  parties  to  submit 
information  concerning  interconnection 
obligations  and  policies  that  state 
commissions  have  adopted  for 
incumbent  LECs  to  help  us  determine 
what  points  of  interconnection  states 
have  found  to  be  technically  feasible. 
We  note,  for  example,  that  the  New 
York  Public  Service  Commission 
(NYPSC)  has  established  options  for 
interconnection  points  that  range  horn 
the  incumbent  LECs  premises  to  the 
requesting  carrier's  premises,  and 


include  any  point  in  between.  These 
options  are  deemed  reasonable  by  the 
NYPSC,  although  they  are  not 
requirements  (in  contrast  to  other 
interconnection  requirements,  which 
New  York  sets  up  as  default  provisions). 
The  parties  are  to  negotiate  the  actual 
interconnection  points,  however.  We 
also  seek  comment  on  approaches  that 
other  states  have  adopted  for 
determining  the  technical  feasibility  of 
interconnection  at  particular  points.  We 
also  seek  conunent  on  which  state 
pohcies  are  either  inconsistent  with  the 
language  of  the  1996  Act  or 
unwarranted  from  a  policy  perspective. 

(2)  Just,  Reasonable,  and 
Nondiscriminatory  Interconnection.  60. 
Section  251(c)(2)(b)  requires  that  the 
interconnection  provided  by  the 
incumbent  LEC  be  "on  rates,  terms,  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory."  We  address  the 
pricing  of  interconnection,  collocation, 
and  unbundled  elements  in  section 
II.B.2.d  below. 

61.  We  seek  comment  on  how  to 
determine  whether  the  terms  and 
conditions  for  interconnection 
arrangements  are  just,  reasonable,  and 
nondiscriminatory.  For  example,  should 
we  adopt  explicit  national  standards  for 
the  terms  and  conditions  for 
intercormection?  In  particular,  we  seek 
comment  on  whether  we  should  adopt 
uniform  national  guidelines  governing 
installation,  maintenance  and  repair  of 
the  incumbent  LECs  portion  of 
interconnection  facihties.  We  also  seek 
comment  on  whether  we  should  adopt 
standards  for  the  terms  and  conditions 
concerning  the  payment  of  the  non- 
recurring costs  associated  vfi\h 
installation.  We  seek  comment  on 
whether  the  Commission  should 
establish  incentives  to  encourage 
incumbent  LECs  to  provide  just, 
reasonable,  and  nondiscriminatory 
interconnection  and.  if  so.  what  those 
incentives  should  be.  For  example, 
should  LECs  be  required  to  meet  agreed 
upon  performance  standards  for 
installing  or  repairing  interconnection 
facilities  and  pay  liquidated  damages  for. 
any  failure  to  satisfy  the  agreement?  Are 
there  means  of  accomplishing  this  result 
that  do  not  require  the  propagation  of 
rules  detailing  specific  performance 
standards? 

62.  If  we  were  to  establish  national 
guidelines  on  this  issue,  we  seek 
comment  on  state  policies  regarding  the 
terms  and  conditions  for 
interconnection  that  might  serve  as 
models.  For  example,  with  respect  to 
meet  point  interconnection 
arrangements,  the  state  of  Washington 
requires  that  each  company  pay  for  and 
be  responsible  for  building  and 


maintaining  its  own  facilities  up  to  the 
meet  point,  as  is  typical  in  this  type  of 
interconnection  arrangement.  We  note 
that  New  York  permits  earnest  fees  on 
interconnection  arrangements  to  ensure 
the  good  faith  nature  of  interconnection 
requests  before  the  incumbent  LEC 
begins  construction  or  other  necessary 
arrangements  for  interconnection.  That 
fee  is  then  applied  to  the  requesting 
party's  costs  for  interconnection.  We 
recognize,  however,  that  LECs 
potentially  could  use  such  fees  and 
other  terms  and  conditions  to  delay  and 
deter  entry.  We  invite  parties  to 
comment  on  this  approach  as  well  as  on 
other  states'  pohcies.  We  specifically 
seek  comment  on  whether  such  policies 
are  consistent  with  the  pro-competitive 
and  deregulatory  tenor  of  the  Act.  We 
seek  comment  on  whether  any  state 
substantive  rules  regarding  the  terms 
and  conditions  for  interconnection 
might  be  adopted  as  a  national  standard, 
as  well  as  comment  on  which  state  rules 
might  be  inconsistent  with  the  1996  Act. 

(3)  Interconnection  that  is  Equal  in 
QuaHty.  63.  Section  251(c)(2)(C) 
requires  that  the  interconnection 
provided  by  the  incumbent  LEC  be  "at 
least  equal  in  quality  to  that  provided  by 
the  (incumbent  LEC]  to  itself  or  to  any 
subsidiary,  affiliate,  or  any  other  party 
to  which  the  carrier  provides 
interconnection.  "  We  seek  comment  on 
what  criteria  may  be  appropriate  in 
determining  whether  interconnection  is 
"equal  in  quality"  We  seek  comment  on 
whether  these  criteria  should  be 
adopted  as  a  national  standard,  or 
whether  competitive  objectives  would 
be  achievable  by  allowing  variations 
and  experimentation  among  states.  We 
also  seek  comment  on  relevant  state 
requirements,  such  as  those  in  Iowa, 
which  prohibit  a  rate-regulated 
incumbent  from  providing  inferior 
interconnection  to  another  provider.  We 
invite  parties  to  comment  on  this  and 
other  provisions  that  might  guide  our 
efforts  in  implementing  the  "equal  in 
quality"  requirement  of  the  1996  Act. 

(4)  Relationship  Between 
Interconnection  and  Other  Obligations 
Under  the  1996  Act.  64.  Section 
251(c)(2)  further  requires  incumbent 
LECs  to  provide  interconnection  with 
the  LECs  network  "for  the  facilities  and 
equipment  of  any  requesting 
telecommunications  carrier."  In 
comparison,  section  25 1(c)(6)  imposes 
upon  incumbent  LECs  "the  duty  to 
provide  *   *   *  for  physical  collocation 
of  equipment  necessary  for 
interconnection."  We  note  that  section 
251(c)(6)  regarding  physical  collocation 
does  not  expressly  limit  the 
Commission's  authority  under  section 
251(c)(2)  to  establish  rules  requinng 
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incumbent  LECs  to  make  available  a 
variety  of  technically  feasible  methods 
for  interconnection.  These  methods 
may.  for  example,  include  meet  point 
arrangement  as  well  as  physical  and 
virtual  collocation.  We  tentatively 
conclude  that  the  Commission  has  the 
authority  to  require,  in  addition  to 
physical  collocation,  virtual  collocation 
and  meet  point  interconnection 
arrangements,  as  well  as  any  other 
reasonable  method  of  interconnection. 
We  seek  comment  on  this  tentative 
conclusion. 

65.  We  seek  comment  on  the  various 
stale  requirements  concerning  methods 
for  interconnection.  For  example,  in  the 
state  of  Washington,  the  commission 
has  ordered  that  companies  establish 
mutually  agreed  upon  meet  points  for 
purposes  of  exchanging  local  traffic. 
Incimabent  LECs  may  establish,  through 
negotiations,  separate  meet  points  for 
each  company,  or  a  common  hub  by 
which  multiple  companies  can  come 
together  efficiently.  Oregon  requires  that 
requesting  carriers  be  permitted  to 
interconnect  with  incumbent  LECs  by 
negotiating  mutually  acceptable 
arrangements,  including  meet  points. 
Maryland  allows  the  incumbent  LEC  the 
option  of  using  virtual  or  physical 
collocation,  subject  to  commission 
review.  We  seek  information  on  these 
and  other  similar  state  requirements.  We 
seek  comment  on  whether  any  state 
requirements  concerning  methods  for 
interconnection  might  be  appropriately 
adopted  as  a  national  standard.  We  also 
seek  comment  concerning  those  state 
requirements  that  may  be  inconsistent 
with  the  1996  Act  or  inappropriate  from 
a  policy  standpoint. 

b.  Collocation.  66.  Section  251(c)(6)  of 
the  Act  requires  incumbent  LECs  to 
provide  "for  the  physical  collocation  of 
equipment  necessary  for 
interconnection  or  access  to  unbundled 
network  elements  at  the  premises  of  the 
local  exchange  carrier,  except  that  the 
carrier  may  provide  for  virtual 
collocation  if  the  local  exchange  carrier 
demonstrates  to  the  State  commission 
that  physical  collocation  is  not  practical 
for  technical  reasons  or  because  of  space 
limitations."  Section  251(c)(6)  fosters 
competition  by  ensuring  that  a 
competitor  may  install  equipment 
necessary  for  interconnection  or  access 
to  unbundled  network  elements  on  LEC 
premises  and  gives  competitors  access 
to  the  LEC  central  office  to  install, 
maintain,  and  repair  this  equipment. 

67.  The  establishment  of  national 
rules  with  respect  to  at  least  some  issues 
regarding  collocation  would  appear  to 
offer  several  important  benefits.  For 
example,  we  believe  that  national 
standards  would  speed  the  negotiation 


process  by  eliminating  potential  areas  of 
dispute.  Lingering  disputes  or  ambiguity 
regarding  the  parties'  obligations  may 
delay  competitive  entry.  In  addition, 
uniform  standards  would  probably 
facilitate  entry  by  competitors  in 
multiple  states  by  removing  the  need  to 
comply  with  a  patchwork  of  state 
variations  in  technical  and  procedural 
requirements.  Finally,  clear  uniform 
rules  could  add  speed,  fairness,  and 
simplicity  to  the  arbitration  process,  and 
reduce  uncertainty.  We  also  note  that 
beginning  in  1992,  the  Commission 
adopted  both  physical  and  virtual 
collocation  rules  and  that  these  rules 
were  then  used  by  several  states  to 
develop  their  own  approaches  to 
collocation.  We  therefore  tentatively 
conclude  that  we  should  adopt  national 
standards  where  appropriate  to 
implement  the  collocation  requirements 
ofthe  1996  Act. 

68.  We  also  seek  comment  on  the 
extent  to  which  we  should  establish 
national  rules  for  collocation  that  allow 
for  some  variation  among  states,  and  on 
the  advantages  and  disadvantages  of 
permitting  such  vtuiation.  Would 
permitting  material  variation  foster 
competition  and  make  it  easier  for  states 
to  respond  more  appropriately  to  issues 
specific  to  that  state  or  region?  Would 
variations  in  technical  requirements 
among  states  affect  the  ability  of  new 
entrants  to  plan  and  configure  regional 
or  national  networks?  Would  a  lack  of 
specific  national  standards  reduce 
predictabihty  and  certainty,  and  thereby 
slow  down  the  development  of 
competition?  Would  a  lack  of  explicit 
guidelines  impair  the  state's  ability  to 
complete  arbitration  within  9  months  of 
the  date  that  the  interconnection  request 
was  made,  or  our  ability  to  evaluate 
BCXH  compliance  under  section  271 
within  the  statutory  time- frame?  Would 
a  lack  of  specific  national  standards 
impair  our  ability  under  section  252(e) 
to  assume  a  state  commission's 
responsibilities  if  the  state  commission 
fails  to  act  to  carry  out  its 
responsibilities  under  section  252? 

69.  We  also  encourage  parties  to 
submit  information  concerning  specific 
state  approaches  regarding  collocation 
that  might  provide  useful  models  for 
national  guidelines.  In  several  states, 
including  California  and  New  York, 
incumbent  LECs  currently  provide 
physical  collocation.  Under  California's 
"preferred  outcomes"  approach,  the 
"preferred  outcome"  concerning 
physical  collocation  is  similar  to  rules 
the  FCC  previously  established  for 
physical  collocation.  California 
presently  allows  LECs  to  offer  virtual  or 
physical  collocation.  New  York  applies 
a  comparably  efficient  interconnection 


(CEI)  standard  to  both  new  entrants  and 
incumbent  LECs,  that  requires  that 
interconnection  be  technically  and 
economically  comparable  to  actual 
physical  collocation.  New  York  does  not 
have  detailed  physical  collocation 
requirements  under  the  CEI  standard, 
but  rather  leaves  such  matters  to 
negotiation  between  the  parties. 
Currently  in  New  York,  Rochester 
Telephone  and  NYNEX  both  offer 
physical  collocation  to  satisfy  the  CEI 
standard.  In  other  states,  incumbent 
LECs  currently  provide  only  virtual 
collocation.  Illinois,  which  had 
originally  mandated  physical 
collocation,  recently  adopted  rules 
regarding  virtual  collocation.  The  state 
of  Washington  also  permits  virtual 
collocation  and  has  stated  that  such 
charges  for  virtual  collocation  should  be 
no  higher  than  charges  for  physical 
collocation.  The  Washington 
Commission  also  concluded  that,  if 
meet  point  interconnection 
arrangements  are  established  by  mutual 
agreement,  decisions  about  where 
equipment  is  placed  will  be  resolved  as 
part  of  that  negotiation,  and  therefore  a 
virtual  collocation  tariff  probably  would 
not  be  necessary.  Finally,  Florida 
permits  LECs  to  offer  both  virtual  and 
physical  collocation,  but  has  left  the 
details  of  such  arrangements  to 
negotiation  between  the  parties. 

70.  We  seek  comment  on  whether  one 
or  more  of  these  state  collocation 
policies  would  be  suitable  for  use  as  a 
national  standard.  We  also  seek 
comment  on  state  policies  that 
commenters  believe  are  inconsistent 
with  the  goals  of  the  1996  Act,  or  that 
are  inadvisable  from  a  policy 
perspective.  In  this  regard,  parties  are 
specifically  asked  to  comment  on  the 
possible  consequences  of  requiring  new 
entrants  with  regional  or  national 
business  plans  to  comply  with  divergent 
state  requirements. 

71.  In  fight  of  our  tentative  conclusion 
that  we  should  adopt  national 
guidelines  concerning  physical  and 
virtual  collocation,  we  seek  comment  on 
what  specific  regulations  would  foster 
opportunities  for  local  competition.  For 
example,  section  251(c)(6)  mandates 
physical  collocation  at  the  "premises" 
of  an  incumbent  LEC.  Consistent  with 
the  ordinary  meaning  of  the  term 
"premises,"  we  tentatively  conclude 
that  "premises"  includes,  in  addition  to 
incumbent  LEC  central  offices  or 
tandem  offices,  all  buildings  or  similar 
structures  owned  or  leased  by  the 
incumbent  LEC  that  house  LEC  network 
facilities.  We  seek  comment  on  this 
tentative  conclusion.  We  also  seek 
comment  on  whether  structures  housing 
LEC  network  facilities  on  public  rights 
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of  way,  such  as  vaults  containing  loop 
concentrators,  or  similar  structures 
should  be  deemed  to  be  LEC  premises. 
We  note  that  collocation  of  facilities 
inside  such  structures  would  still  be 
subject  to  the  technical  feasibility  and 
space  availability  limitations  of  section 
251(c)(6). 

72.  Section  251(c)(6)  requires  the 
incumbent  LEC  to  provide  for  the 
physical  collocation  of  equipment 
necessary  for  interconnection  or  access 
to  imbundled  network  elements.  We 
seek  comment  on  what  types  of 
equipment  competitors  should  be 
permitted  to  collocate  on  LEC  premises. 
Section  251(c)(6)  also  allows  the 
incumbent  LEC  to  provide  virtual 
collocation  instead  of  physical 
collocation  in  specific  locations  if  "the 
local  exchange  carrier  demonstrates  to 
the  state  commission  that  physical 
collocation  is  not  practical  for  technical 
reasons  or  because  of  space  limitations." 
We  seek  comment  on  whether  we 
should  establish  guidelines  for  states  to. 
apply  when  determining  whether 
physical  collocation  is  not  practical  for 
"technical  reasons  or  because  of  space 
limitations,"  and,  if  so,  what  those 
guidelines  might  be.  For  example,  to 
what  extent,  if  any,  should  the  risk  of 
reduced  reliability  or  other  harm  to  the 
network  be  considered  as  a  technical 
reason  justifying  a  refusal  to  offer 
physical  collocation,  and  what  type  of 
evidence  must  the  LEC  offer  to  prove  its 
claim?  We  also  seek  comment  on 
whether  national  guidelines  may  be 
necessary  to  prevent  anticompetitive 
behavior  by  the  manipulation  or 
unreasonable  allocation  of  space  by 
either  the  incumbent  LEC  or  new 
entrants. 

73.  Finally,  we  seek  comment  on 
whether  we  should  adopt 
comprehensive  national  standards  for 
collocation  by  readopting  our  prior 
standards  governing  physical  and 
virtual  collocation  that  we  established 
in  the  Expanded  Interconnection 
proceeding.  Special  Access  Expanded 
Interconnection  Order,  57  FR  54323  (11/ 
18/92);  Virtual  Collocation  Expanded 
Interconnection  Oder,  59  FR  38922  (8/ 
1/94).  In  that  proceeding,  we  addressed 
standards  governing,  among  other 
things,  the  following:  space  exhaustion 
and  allocation;  types  of  equipment  that 
could  be  placed,  or  designated  for 
placement,  in  incumbent  LEC  offices; 
points  of  entry;  insurance;  and 
exemptions  from  physical  collocation 
requirements  based  on  space 
limitations.  We  also  seek  comment 
regarding  whether  we  should  modify 
those  standards,  in  light  of:  (1)  the  new 
statutory  requirements;  (2)  disputes  that 
have  arisen  in  the  subsequent 


investigations  regarding  the  LECs' 
physical  and  virtual  collocation  tari^; 
(Tariffs  for  both  virtual  and  physical 
collocation  offerings,  filed  by  the  LECs 
pursuant  to  the  Virtual  Collocation 
Expanded  Interconnection  Order,  59  FR 
38922  (8/1/94).  are  currently  imder 
investigation.  In  these  designation 
orders,  we  addressed  disputes  that  arose 
over  various  standards  issues,  for 
example:  space  size,  space  warehousing, 
termination  notice  and  reasons,  cage 
inspections,  and  insurance.)  or  (3) 
additional  policy  considerations.  We 
also  tentatively  conclude,  in  light  ofthe 
court  decision  in  Pacific  Bell  v.  FCC, 
(Pacific  Bell  v.  FCC.  No.  94-1547  (D.C. 
Cir.  Mar.  22. 1996).  The  court  remanded 
for  reconsideration  the  Commission's 
virtual  collocation  order.  59  FR  38922 
(8/1/94),  concluding  that  the 
Commission's  regulations  implementing 
the  1996  Act  would  render  moot  the 
questions  about  the  future  effect  of  the 
order.  The  petitioners  had  argued  that 
the  Commission  lacked  statutory 
authority  to  order  incumbent  LECs  to 
provide  virtual  collocation.)  that  our 
existing  policies  on  expanded 
intercormection  for  interstate  special 
access  and  switched  transport  services 
should  continue  to  apply  piu^uant  to 
our  authority  luider  sections  201  and 
251(g).  We  seek  comment  on  this 
tentative  conclusion. 

c.  Unbundled  Network  Elements.  74. 
Section  251(c)(3)  imposes  a  duty  upon 
inciunbent  LECs  "to  provide,  to  any 
requesting  telecommunications  carrier 
for  the  provision  of  a 
telecommimications  service, 
nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory  in 
accordance  with  the  terms  and 
conditions  of  the  agreement  and  the 
requirements  of  this  section  and  section 
252."  Incumbent  LECs  are  required  to 
provide  these  network  elements  "in  a 
manner  that  allows  requesting  carriers 
to  combine  such  elements  in  order  to 
provide  such  telecommunications 
service."  In  addition,  section  251(d)(2) 
provides  that  the  Commission,  in 
determining  which  network  elements 
incumbent  LECs  should  unbimdle. 
"shall  consider,  at  a  minimimi.  whether 
(A)  access  to  such  network  elements  as 
are  proprietary  in  nature  is  necessary; 
and  (B)  the  failure  to  provide  access  to 
such  network  elements  would  impair 
the  ability  ofthe  telecommunications 
carrier  seeking  access  to  provide-the 
services  that  it  seeks  to  offer." 

75.  Together,  sections  251(c)(3)  and 
251(d)(2)  foster  competition  by  ensuring 
that  new  entrants  wishing  to  compete 


with  incimibent  LECs  can  purchase 
access  to  those  network  elements  that 
they  do  not  pxissess.  without  paying  for 
elements  that  they  do  not  require.  The 
ability  to  purchase,  at  reasonable,  cost- 
based  prices,  access  only  to  those 
network  elements  a  carrier  needs  allows 
new  entrants  to  enter  the  LECs  market 
gradually,  building  their  own  networks 
over  time,  and  purchasing  fewer 
unbundled  elements  as  their  own 
networks  develop.  Further,  new  entrants 
can  purchase  access  to  those  elements 
inciunbent  LECs  can  provide  most 
efficiently,  and  at  the  same  time  build 
their  own  facilities  only  where  it  would 
be  efficient. 

76.  In  addition,  the  requirement  that 
rates,  terms,  and  conditions  be  just, 
reasonable,  and  nondiscriminatory:  (1) 
prevents  the  incumbent  LEC  from 
offering  unbundled  elements  on  rates, 
terms,  and  conditions  so  overpriced  or 
burdensome  as  to  discourage 
competition;  (2)  enables  new  entrants  to 
discipline  the  incumbent's  pricing;  and 
(3)  allows  entrants  to  take  market  share 
from  the  incumbent  if  the  new  entrant 
is  more  efficient  or  if  the  incumbent 
attempts  to  charge  prices  above 
competitive  levels. 

77.  Section  251(d)(2)  provides  that  the 
Commission  will  "determinlej  what 
network  elements  should  be  made 
available  for  purposes  of  subsection 
(c)(3)."  As  a  result  of  this  provision,  and 
the  obligation  created  by  section 
251(d)(1),  we  tentatively  conclude  that 
section  251  obligates  the  Commission  to 
identify  network  elements  that 
incumbent  LECs  should  unbundle  and 
make  available  to  requesting  carriers 
under  subsection  (c)(3).  Rather  than 
itemize  an  exhaustive  list  of  network 
elements,  however,  some  of  which 
competing  carriers  may  not  desire,  we 
further  tentatively  conclude  that  the 
Commission  should  identify  a  minimum 
set  of  network  elements  that  incumbent 
LECs  must  unbundle  for  any  requesting 
telecommunications  carrier,  and.  to  the 
extent  necessary,  establish  additional  or 
different  unbundling  requirements  in 
the  future  as  services,  technology,  and 
the  needs  of  competing  carriers  evolve. 
We  seek  comment  on  these  tentative 
conclusions. 

78.  Carriers  may,  of  course, 
voluntarily  negotiate  agreements  for 
unbimdling  elements  that  differ  from 
those  addressed  by  the  Commission 
under  section  251(c)(3).  In  addition, 
section  252(e)(3)  preserves  a  states 
authority  to  impose  other  requirements 
of  state  law  in  its  review  of  arbitrated 
agreements.  1996  Act,  sec.  101. 

§  252(e)(3).  Such  requirements  could 
include  intrastate  telecommunications 
service  quality  standards.  Section 
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251(d)(3)  also  preserves  the  right  of 
states  to  eafoice  consistent  access  and 
interconnection  regulations.  1996  Act, 
sec.  101,  §  251(d)(3).  Thus,  to  the  extent 
such  requirements  are  consistent  with 
the  provisions  of  section  251(c)(3)  and 
our  rules,  we  tentatively  conclude  that 
states  may  require  additional 
unbundling  of  LEG  networks. 

79.  In  li^t  of  our  obligations  under 
sections  251(d)(1)  and  251(d)(2),  we  also 
seek  comment  on  whether  and  to  what 
extent,  beyond  merely  identifying 
network  elements  that  incumbent  LECs 
must  provide  on  an  unbundled  basis 
pursuant  to  subsection  (c)(3),  the 
Commission  should  establish  minimum 
requirements  governing  such 
unbundling.  These  requirements  could 
include,  for  example,  provisioning  and 
service  intervals,  nondiscrimination 
safeguards,  and  technical  standards.  We 
beUeve  that  minimum  national 
requirements  governing  the  unbundling 
of  network  elements  would  likely  offer 
several  advantages.  Such  requirements 
would  provide  uniform  technical 
requirements,  and  would  enhance  the 
ability  of  new  entrants  to  take  advantage 
of  economies  of  scale  and  to  plan  and 
deploy  networks  stretching  across  state 
and  LEG  boundaries.  We  note  that 
telecommunications  equipment  has 
heretofore  been  provided  by  national 
manufacturers  selling  to  a  nation-wide 
market,  without  substantial  regional  or 
state-to-state  variation  in  equipment 
design.  Minimum  national  requirements 
also  may  ensure  some  level  of  network 
and  equipment  interoperabiUty  between 
both  competing  and  noncompeting 
carriers.  Further.  Commission 
minimums  would  reduce  or  eliminate 
the  need  for  certain  duplicative 
decision-making  by  the  states,  provide  a 
ready  framework  for  the  many  states 
that  have  not  acted  to  unbundle  LEG 
networks,  and  speed  the  negotiation  and 
arbitration  processes  bv  reducing  any 
ambiguity  in  the  parties'  obligations. 
Thus,  states  could  rely  on  a  set  of 
generally  applicable  minimum 
requirements,  while  prescribing 
additional  rules  of  unbundling  tailored 
to  their  particular  circumstance. 

80.  We  also  seek  comment  on  whether 
and  to  what  extent  we  should  establish 
national  rules  for  unbundled  network 
elements  that  allow  for  some  variation 
among  states.  For  example,  we  seek 
comment  on  the  extent  to  which  such 
rules  should  permit  states  to  impose 
different  obligations  to  address  state- 
specific  concerns  and  to  experiment 
with  alternative  approaches,  and 
whether  permitting  such  variation 
would  better  achieve  the  goals  of  the 
1996  Act.  Would  variations  in  technical 
requirements  among  states  affect  the 


ability  of  new  entrants  to  plan  and 
configure  regional  or  national  networks? 
Would  a  lack  of  explicit  requirements 
impair  a  state's  ability  to  complete 
arbitrations  within  the  prescribed  time- 
frame, or  our  ability  to  evaluate  BOC 
compliance  under  section  271  within  90 
days?  Would  a  lack  of  clear  national 
rules  impair  our  ability  under  section 
252(e)  to  assume  a  state  commission's 
responsibilities  if  the  state  commission 
fails  to  act  to  carry  out  its 
responsibilities  under  section  252? 

81.  We  also  encourage  parties  to 
provide  us  with  information  regarding 
the  policies  that  states  have  adopted  to 
address  network  unbundling.  While 
many  states  have  not  acted  at  all  to 
unbundle  LEG  networks,  several  states 
have  ordered  some  amount  of  LEG 
network  unbundling.  States  such  as 
Illinois,  New  York,  Galifomia,  and 
Maryland  require,  or  plan  to  require, 
LEGs  to  unbundle  at  least  local  loops. 
New  York,  for  example,  has 
implemented  a  request-based  approach 
that  requires  unbundling  only  for 
requested  elements  (to  date  local  loops 
and  ports),  and  then  only  if  essential 
facilities  are  involved.  Cnher  states,  such 
as  Maryland  and  Florida,  require  LEGs 
to  unbundle  all  network  elements  to  the 
extent  technically  feasible  and 
"reasonable"  or  "economically 
feasible,"  and  address  unbundling 
requirements  for  a  specific  element 
when  that  element  is  requested.  In 
contrast  to  these  request-based 
approaches,  some  states,  such  as 
Colorado,  Hawaii,  and  Galifomia, 
determine  an  essential  or  "key"  set  of 
LEG  network  elements  that  LEGs  must 
unbundle.  We  seek  comment  on  the 
policies  that  other  states  have  adopted. 

82.  Finally,  with  respect  to  each  of  the 
issues  discussed  below,  we  request 
comment  on  whether  any  existing  state 
approaches,  alone  or  in  combination, 
would  be  suitable  for  incorporation  into 
national  rules  implementing  section 
251(c)(3).  We  also  ask  conunenting 
parties  to  identify  state  approaches  that 
they  believe  are  either  inconsistent  with 
the  1996  Act  or  that  are  inadvisable 
from  a  policy  perspective. 

(1)  Network  Elements.  83.  Section 
3(29)  defines  a  "network  element"  as 
both  "a  facility  or  equipment  used  in 
the  provision  of  a  telecommunications 
service"  as  well  as  "features,  functions, 
and  capabilities  that  are  provided  by 
means  of  such  facility  or  equipment." 
According  to  the  Joint  Explanatory 
Statement,  "[t]he  term  'network 
element'  was  included  to  describe  the 
facilities,  such  as  local  loops, 
equipment,  such  as  switching,  and  the 
features,  functions,  and  capabilities  that 
a  [LEG]  must  provide  for  certain 


purposes  under  other  sections  of  the 
conference  agreement."  We  believe  that 
under  this  broad  definition,  an  entire 
local  loop,  for  example,  could  constitute 
a  single  network  element,  or  comprise 
several  network  elements.  An 
alternative  interpretation,  albeit  one  that 
would  provide  competitors  less 
flexibility,  is  that  a  network  element, 
once  defined,  cannot  be  subdivided.  We 
seek  conunent  on  our  more  flexible 
interpretation  of  "network  element," 
and  bow  to  apply  the  definition  in 
accordance  with  the  unbundling 
proposals  discussed  below. 

84.  We  also  seek  comment  on  the 
apparent  distinction,  drawn  in  the 
definition  of  "network  element"  in  the 
1996  Act,  between  the  "facility  or 
equipment  used  in  the  provision  of  a 
telecommunications  service,"  and  the 
service  itself.  We  request  comment  on 
the  meaning  and  significance  of  such  a 
distinction  in  general  and  with  respect 
to  particular  elements.  For  example, 
because  the  nature  of  a  network 
element,  under  the  definition  in  the 
1996  Act,  is  a  facility  or  function,  and 
is  not  dependent  upon  the  particular 
services  offered  by  means  of  such 
facihty  or  function,  does  the  purchase  of 
access  to  such  an  element  entitle,  or 
indeed  obligate  the  requesting  carrier  to 
provide  the  customer  with  all  services, 
intrastate  and  interstate,  that  use  the 
element?  Under  this  reading  of  the 
statute,  a  telecommunications  carrier 
that  purchased  local  switching  as  a 
network  element  would  use  that 
element  to  provide  whatever  intrastate 
and  interstate  switching  services  the 
customer  desired.  As  discussed  more 
fully  below  in  section  II.B.2.e.,  such  an 
entitlement  or  obligation  to  provide  all 
of  the  services  that  a  particular  network 
element  ciirrently  is  used  to  furnish  may 
distinguish  network  elements  fi'om 
existing  access  services. 

85.  In  addition,  we  request  comment 
on  the  relationship  between  section 
251(c)(3),  concerning  unbundUng,  and 
section  251(c)(4),  which  addresses 
resale  of  incumbent  LEG  services. 
Specifically,  may  requesting  carriers 
order  and  combine  network  elements  to 
offer  the  same  services  an  incumbent 
LEG  offers  for  resale  under  subsection 
(c)(4)?  Does  subsection  (c)(3)  in  effect 
provide  new  entrants  with  an 
alternative  way  to  "resell"  the  services 
of  inciunbent  LEGs  in  addition  to  the 
specific  resale  provision  in  subsection 
(c)(4)?  In  this  regard,  we  note  that 
section  252(d)  provides  different  pricing 
standards  for  these  two  subsections,  and 
we  ask  commenters  to  address  the 
implications  of  this  difference.  Some 
parties  have  asserted,  for  example,  that 
allowing  interexchange  carriers  to  offer 


the  same  services  over  combined  L£C 
network  elements  that  the  LEG  already 
offers  would  enable  such  carriers  to 
circumvent  the  section  271(e)(1)  )oint 
marketing  restriction.  To  the  extent  that 
section  251(c)(3)  contemplates  the 
purchase  of  imsepareted  facilities  (i.e. 
facilities  used  to  provide  both  intra-  and 
interstate  services),  as  discussed  above, 
we  note  that  a  telecommimications 
carrier  would  not  necessarily  be 
purchasing  the  same  service(s)  it  would 
under  section  251(c)(4].  Does  the 
difference,  if  any,  between  network 
elements  and  the  services  provided  by 
means  of  such  elements  play  a 
meaningful  role  in  distinguishing  these 
two  subsections?  For  example,  under 
the  Illinois  Local  Switching  Platform 
concept,  discussed  in  detail  below, 
requesting  carriers  may  offer  services  by 
means  of  the  unbundled  platform  that 
the  incumbent  LEG  does  not  offer.  We 
invite  parties  to  comment  on  these  and 
any  other  issues  raised  by  the  interplay 
of  subsections  (c)(3)  and  (c)(4).  Parties 
should  base  their  comments  on  specific 
statutory  language. 

(2)  Access  to  Network  Elements.  86. 
Section  251(c)(3)  requires  incumbent 
LEGs  to  provide  "access"  to  network 
elements  "on  an  unbundled  basis."  We 
interpret  these  terms  as  requiring 
incimibent  LEGs  for  a  fee  to  provide 
requesting  carriers  with  the  abiUty  to 
obtain  a  particular  element's 
functionality,  such  as  a  local  loop's 
function  of  transmitting  signals  from  a 
LEG  central  office  to  a  customer 
premises,  separate  fi'om  that  of  other 
functionalities  or  network  elements, 
such  as  the  local  switch.  Further,  the 
term  "unbimdled"  suggests  that  there 
must  be  a  separate  charge  for  each 
purchased  network  element.  We  seek 
comment  on  this  and  any  alternative 
interpretations  of  section  251(c)(3). 

87.  Section  251(c)(3)  further  mandates 
that  incimibent  LEGs  provide  access  to 
network  elements  on  an  unbundled 
basis  "at  any  technically  feasible  point." 
Parties  are  asked  to  identify  and 
describe,  in  brief,  each  network  element 
for  which  they  beheve  access  on  an 
imbundled  basis  is  technically  feasible 
at  this  time.  Further,  we  seek  comment 
on  whether  a  dynamic  definition  of 
"technically  feasible"  is  practical  for 
identifying  elements  beyond  those 
discussed  here,  and,  if  so,  what  such  a 
definition  should  be.  We  also  ask 
whether  the  states,  rather  than  the 
Commission,  may  apply  the  definition 
during  the  arbitration  process.  We 
further  request  that  parties  conunent  on 
experiences  with  providing  or 
purchasing  access  to  elements  currently 
luibimdled  by  the  states,  and  any  state 
approaches  to  determining  the  technical 


feasibility  of  unbundling  elements  that 
the  Commission  could  use  in  a  national 
model.  We  also  seek  comment  on 
whethm  the  technical  feasibility  of 
interconnection  at  a  particular  point 
affects,  at  least  in  part,  the  technical 
feasibility  of  providing  access  to  a 
network  elemmt  on  an  unbimdled  basis 
at  that  point.  Finally,  because 
subsection  (c)(3)  imposes  an  affirmative 
obligation  on  incumbent  LECs  to 
provide  unbundled  elements,  we 
tentatively  ccmclude  that  LECs  have  the 
burden  of  proving  that  it  is  technically 
infeasible  to  provide  access  to  a 
particular  network  element.  We  also 
tentatively  conclude  that  the 
unbundling  of  a  particular  network 
element  by  one  LEG  (for  any  carrier) 
evidences  the  technical  feasibility  of 
providing  the  same  or  a  similar  element 
on  an  unbundled  basis  in  another, 
similarly  structured  LEG  network.  We 
seek  comment  on  these  tentative 
conclusions. 

88.  In  addition  to  technical  feasibility, 
section  251(d)(2)  requires  that  the 
Commission  "consider,  at  a  minimum, 
whether  *  *  *  access  to  such  network 
elements  as  are  proprietary  is  necessary, 
and  [whether]  the  failure  to  provide 
access  to  such  network  elements  would 
impair  the  ability  of  the 
telecommunications  carrier  seeking 
access  to  provide  the  services  that  it 
seeks  to  offer."  We  seek  comment  on  the 
extent  to  which  the  Commission  must 
"consider"  these  standards,  how  these 
standards  should  be  interpreted,  and  on 
any  additional  considerations,  such  as 
possible  risks  to  network  reUability  or 
other  harm.  We  note  that  the  1996  Act 
uses  the  terms  "technically  feasible" 
and  "economically  reasonable"  together 
in  other  sections  of  the  Act,  and  we  seek 
comment  on  what  effect  the  absence  of 
the  term  "economically  reasonable"  in 
section  251(c)(3)  has  on  economic 
considerations.  See,  e.g.,  1996  Act,  sec. 
101,  §  254(h)(2).  The  House  Conmiittee, 
in  considering  H.R.  1555,  dropped  the 
term  "economically  reasonable"  fi-om  its 
unbundling  provision,  reporting  that 
"this  requirement  could  result  in  certain 
unbundled  •  *  •  elements  •  •  *  not 
being  made  available."  H.  Rep.  104-204, 
71  (1995).  Further,  we  request  comment 
on  whether  this  omission  could  be 
construed  to  imply  that  Congress 
intended  for  carriera  requesting 
unbundling  to  pay  its  cost,  and  on 
whether  that  construction  is  consistent 
with  the  intent  of  the  1996  Act.  In  any 
event,  access  to  network  elements  must 
be  available  at  rates,  terms,  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory.  1996  Act,  sec.  101. 
§  251(c)(3). 


89.  We  also  request  comment  on 
whether  the  Commission  should 
establish  minimum  requirsmraits 
governing  the  "terms"  and  "cooditioDs" 
that  would  apply  to  the  provision  of  all 
network  elements.  For  example,  should 
the  Commission  require  incumbent 
L£Cs  to  provide  network  elements  using 
the  appropriate  installation,  service,  and 
maintenance  intervals  that  apply  to  LEC 
customera  and  services?  Alternatively, 
should  the  Commission  require  LECs  to 
comply  with  national  or  industry-based 
standsfds?  Would  miniTnnTn  national 
requirements  fm  electronic  ordering 
interfaces  reduce  the  time  and  resources 
required  for  new  entrants  to  compete  in 
regional  markets?  What  standard 
unbundling  terms  and  conditions,  if 
any,  should  the  Commission  use  in 
evaluating  appUcations  under  section 
271(b)?  Would  national  rules  aid  the 
states  in  arbitrating  agreements  within 
the  statutory  period?  If  parties  beheve 
that  the  Comnussion  should  specify 
minitniim  terms  and  conditions,  we 
seek  comment  on  what  those  terms  and 
conditions  should  be,  and  how  those 
terms  and  conditions  might  be  enforced. 
Parties  are  encouraged  to  cite  specific 
examples  from  the  states  that  could  be 
incorporated  into  minimum  national 
requirements. 

90.  In  addition,  we  request  comment 
on  the  meaning  of  the  requirement  in 
section  251(c)(3)  that  LECs  provide 
unbundled  network  elements  "in  a 
manner  that  allows  requesting  carriers 
to  combine  such  elements  in  order  to 
provide  •  •  *  telecommunications 
service."  For  example,  should  the 
required  facilities  or  services  associated 
with  a  particular  network  element  vary 
depending  on  the  services  the 
requesting  carrier  wishes  to  provide  or 
on  the  types  of  faciUties  the  requesting 
carrier  will  use  in  combination  with  the 
requested  elements?  We  also  seek 
comment  on  the  relationship  between 
this  provision  and  section  251(d)(2)(B), 
discussed  above,  which  requires  the 
Commission  to  consider  whether  the 
failure  to  provide  access  to  an  element 
would  impair  the  ability  of  a  requesting 
carrier  to  provide  a  desired  service. 

91.  Section  251(c)(3)  further  requires 
incumbent  LECs  to  provide  requesting 
carriers  with  "nondiscriminatory" 
access  to  unbundled  network  elements. 
That  section  also  requires  LECs  to 
provide  access  on  "terms,  and 
conditions  that  are  *   *   * 
nondiscriminatory."  We  seek  comment 
on  what  minimum  requirements,  if  any, 
we  should  adopt  to  ensure  that  LECs  do 
not  discriminate  among  requesting 
carriers.  For  example,  one  criterion 
might  be  whether  an  end  user  could 
perceive  any  differences  in  the  quality 
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of  service  provided  by  one  carrier  as 
compared  with  another.  Another 
criterion  might  be  to  require  LECs  to 
make  it  as  easy  to  switch  local  service 
providers  as  it  is  for  customers  to  switch 
interexchange  providers.  Further,  unHke 
subsection  (c)(2).  which  requires  that 
interconnection  offered  requesting 
carriers  be  "at  least  equal  in  quality  to 
that  provided"  by  the  LEG  itself, 
subsection  (c)(3)  does  not  contain  such 
a  requirement.  Nevertheless,  we  request 
comment  on  whether  we  can  and 
should  prohibit  an  incumbent  LEG  from 
providing  requesting  carriers  with 
access  inferior  to  that  which  it  provides 
itself. 

(3)  Specific  Unbundling  Proposals. 
92.  We  now  consider  particular  network 
elements  to  which  incumbent  LECs 
must  provide  access  on  an  unbundled 
basis  under  section  251(c)(3).  As 
discussed  above,  we  propose  to  identify 
a  minimum  number  of  elements  that 
incumbent  LECs  must  unbundle,  and 
we  seek  comment  on  what  minimum 
requirements  of  unbundUng,  if  any.  the 
Commission  should  adopt  for  each 
element.  AT&T,  for  example,  has 
publicly  advocated  that  the  Commission 
should  require  the  unbundling  of  eleven 
network  elements:  loop  distribution, 
concentration,  and  feeder  plant;  local 
and  access  tandem  switches;  dedicated 
and  common  transport;  SS7  signalling 
links,  signal  transfer  points,  and  signal 
control  points;  and  operator  services. 
MCI  advocates,  in  addition,  the 
unbundling  of  loop  and  trunk  ports 
from  local  switching.  Some  LECs  favor 
the  unbundling  of  significantly  fewer 
elements. 

93.  We  address  below  four  categories 
of  elements:  loops,  switches,  transport 
facilities,  and  signaling  and  databases. 
For  each  of  the  proposed  network 
elements  discussed  in  these  categories, 
we  request  that  parties  comment  on  the 
following  issues: 

(1)  the  technical  feasibility  of 
providing  access  to  that  or  an  equivalent 
element  on  an  unbundled  basis,  how 
such  access  should  be  provided,  and 
any  demonstrable  network  reliability 
concerns; 

(2)  whether  and  to  what  extent  LECs 
currently  allow  other  carriers  to  access 
such  elements; 

(3)  whether  the  Commission  should 
establish  a  standard  for  defining  the 
element,  and  if  so,  what  level  of 
technical  detail  is  required  in  the 
definition,  and  what  facilities  or 
functionalities  should  be  included  or 
excluded  from  the  definition; 

(4)  whether  the  Commission  should 
establish  minimum  requirements  for  the 
terms  and  conditions  of  provisioning 


the  element,  and  if  so,  what  they  should 
be; 

(5)  whether  the  failure  to  unbundle 
the  element  would  impair  a  requesting 
carrier's  ability  to  provide  the  services 
that  it  seeks  to  offer; 

(6)  whether  proprietary  interfaces  or 
technology  are  involved  in  providing 
the  element,  and  if  so.  whether 
unbundled  access  to  the  element  is 
necessary;  and 

(7)  any  other  issues  presented  by  the 
unbundling  of  this  element  that  are 
important  to  effectuating  the  goals  of 
section  251(c)(3)  and  the  1996  Act. 

(a)  Local  Loops.  94.  We  propose  to 
require  incumbent  LECs  to  provide  local 
loops  as  unbundled  network  elements. 
The  Joint  Explanatory  Statement 
accompanying  the  1996  Act  expressly 
cites  the  local  loop  as  an  example  of  a 
network  element.  In  addition,  the 
competitive  checklist  of  section 
271(c)(2)(B)  specifies  the  unbundling  of 
local  loops  from  local  switching  or  other 
services  as  a  precondition  to  BOG 
provision  of  in-region  interLATA 
services.  Further,  several  states  have 
ordered,  and  LECs  currently  offer,  loops 
unbundled  from  local  switching,  and 
thus  we  tentatively  conclude  that  the 
unbundling  of  local  loops  is  technically 
feasible. 

95.  We  first  seek  comment  on  whether 
and  the  extent  to  which  the  Commission 
should  prescribe  a  set  of  minimum 
requirements  for  unbundling  and 
provisioning  loops.  For  example,  we 
could  require  only  that  incumbent  LECs 
must,  upon  request,  provide  at  central 
offices  individual  transmission  links  to 
customer  premises  regardless  of  the 
technology  involved.  It  appears, 
however,  that  in  states  that  already  have 
ordered  loop  unbundling,  the  general 
requirement  to  unbundle  is  merely  the 
first  step  in  a  process  of  providing  new 
entrants  with  meaningful  facilities  with 
which  to  compete. 

96.  The  New  York  Commission,  for 
example,  having  anticipated  and 
addressed  many  of  the  problems 
associated  with  unbundling  loops  and 
ports,  is  still  grappling  with  issues  such 
as  operational  interfaces  between 
carriers,  the  timing  of  loop  provisioning 
relative  to  number  porting,  and 
underlying  delivery  systems  supporting 
loop-provisioning.  In  view  of  such 
complex  and  resource-intensive  issues, 
we  seek  comment  on  whether  there  are 
minimum  requirements  that  would 
build  upon  the  progress  of  preexisting 
state  initiatives  and  facilitate  the 
provisioning  of  unbundled  loops.  What 
requirements,  for  example,  would  avoid 
the  need  for  duplicative  decision- 
making by  states  and  variations  among 
states  in  the  effectiveness  of  loop 


unbundling,  while  better  enabling  new 
entrants  to  plan  and  fund  regional 
networks?  To  what  extent  is  the 
avoidance  of  interstate  duplication  and 
variation  necessary  to  achieving  the 
goals  of  the  1996  Act?  How  should  the 
Commission  structure  national 
requirements  to  provide  sufficient 
flexibility  to  carriers  and  the  states  for 
use  of  different  or  new  "loop" 
technologies  or  services? 

97.  In  addition,  we  tentatively 
conclude  that  we  should  require  further 
unbundhng  of  the  local  loop.  We  seek 
comment  on  which  subloop  elements 
are  technically  feasible  to  unbundle.  For 
example,  the  Commission  could  require 
incumbent  LECs  to  provide  access  to 
loop  feeder  and  distribution  plant  on  an 
unbundled  basis  at  remote  switching  or 
concentration  sites,  in  addition  to  access 
to  the  switching  or  concentration 
equipment  itself.  Hawaii,  for  example, 
divides  local  loop  functions  into  these 
three  categories.  IlUnois  also  recently 
required  LECs  to  provide  subloop 
elements  in  response  to  a  bona  fide 
request.  Such  requests  may  come  from 
carriers  deploying  cable  or  fiber  feeder 
facilities  that  lack  distribution  plant.  We 
thus  seek  comment  on  whether 
requiring  access  to  loops  prior  to  their 
concentration  or  multiplexing  would 
allow  requesting  carriers  to  provide 
services  they  could  not  provide  at  LEC 
central  offices,  and  whether  such  access 
would  involve  proprietary  equipment. 
Finally,  we  request  comment  on  what 
minimum  requirements  for  subloop 
unbundling,  at  this  early  stage  where 
few  if  any  states  have  addressed  the 
issue,  would  pave  the  way  for  rapid 
adoption  and  provision  of  subloop 
elements. 

(b)  Local  Switching  Capability.  98.  In 
addition  to  the  local  loop,  we  tentatively 
conclude  that  incumbent  LECs  should 
provide  unbundled  local  switching 
capability  as  a  network  element.  The 
Joint  Explanatory  Statement  expressly 
cites  switching  equipment  as  an 
example  of  a  network  element.  In 
addition,  the  competitive  checklist  of 
section  271(c)(2)(B)  specifies  the 
unbundling  of  local  switching  from 
transport,  local  loop  transmission,  or 
other  services  as  a  precondition  to  BOG 
provision  of  in-region  interLATA 
services.  Finally,  we  believe  unbundling 
of  local  swritching  capability  is  critical 
to  the  implementation  of  section 
251(c)(3)  and  the  provision  of 
competing  telecommunications  services. 

99.  Unlike  a  local  loop,  local 
switching  equipment  is  often  shared  by 
thousands  of  customers.  As  a  result,  it 
may  be  difficult  to  identify  or  define  the 
use  of  such  equipment  for  a  particular 
customer.  One  possible  way  to  identify 


a  switching  element  is  to  define  the 
element  in  terms  of  the  capacity  of  a 
local  sv\ritch  to  switch  traffic  from  line 
to  line,  line  to  trunk,  trunk  to  line,  or 
trunk  to  trunk.  This  is  both  the  most 
essential  and  rudimentary  capacity  of  a 
local  switch.  Today's  modem  switches, 
however,  are  capable  of  significantly 
more  advanced  functions,  such  as  call 
waiting,  conference  calUng,  signaling, 
and  centrex.  Under  the  1996  Act's 
definition  of  network  element,  these 
functions  could  constitute  individual 
network  elements  separate  from  the 
basic  switching  functionaUty,  or  could 
be  grouped  in  part  or  whole  with  the 
basic  functionahty,  which  would  allow 
requesting  carriers,  in  turn,  to  offer  the 
functions  they  desire. 

100.  Illinois,  for  example,  is 
investigating  a  "local  switching 
platform"  approach  to  imbundling  the 
local  switch.  The  platform  is  described 
in  terms  of  "virtual"  switch  capacity, 
including  all  the  services  and  functions 
performed  by  the  switch  on  a  per  line 
basis,  such  as  dialtone,  telephone 
number  provision,  all  GLASS  and  GGF 
features,  originating  and  terminating 
usage,  and  911  services.  According  to  its 
advocates,  imUke  merely  reselling  a 
single  switching  service,  under  the 
platform  structure  requesting  carriers 
incur  added  risk  because  the  cost  of  the 
platform  includes  the  cost  of  all 
functionalities  provided  by  the  switch 
on  a  per  line  basis,  regardless  of  the 
functionalities  ultimately  purchased  by 
an  end  user.  This  added  risk  translates 
into  added  profits  if  the  requesting 
carrier  is  able  to  sell  a  combination  of 
these  switching  functionaUties  at  a 
higher  profit  than  would  have  been 
possible  luider  a  simple  resale 
arrangement.  Moreover,  because 
requesting  carriers  are  not  tied  to  the 
incumbent  LEG's  retail  price  structure, 
concerns  about  possible  price  squeezes 
are  reduced. 

101.  Other  states  have  defined  a 
switching  "port,"  which  usually 
includes  all  the  capabiUties  of  the  local 
network  provided  at  the  main 
distribution  frame  of  a  LEG  central 
office.  For  example,  New  York  treats  a 
port  essentially  as  an  interconnection 
point  into  the  rest  of  the  NYNEX 
network.  Thus  a  port  defined  in  this 
way  is  not  in  the  natiue  of  an 
unbimdled  element  that  a  competing 
carrier  could  combine  with  its  own 
transport  and  other  loop  facihties  to 
provide  a  competing 
telecommunications  service.  Rather, 
such  a  port  is  effectively  equivalent  to 
the  LEG'S  bundled  retail  local  service 
offering  minus  the  loop.  We  seek 
comment  on  whether  such  a  definition 
of  "port"  is  consistent  with  the 


requirements  of  section  251(c)(3), 
especially  the  requirement  that 
incumbent  LECs  provide  elements  in  a 
manner  that  allows  carriers  to  combine 
them  to  provide  telecommimications 
services.  Further,  we  seek  comment  on 
alternative  definitions  of  "port,"  and  on 
whether  the  port  should  be  a  separate 
unbundled  element  from  the  switch.  For 
example,  MQ  defines  a  port  as  the  link 
from  the  LEG  main  distribution  frame  to 
the  switch. 

102.  We  also  request  comment  on 
these  and  alternative  approaches  to 
unbundling  the  local  switch,  and  on  the 
technical  feasibility  of  such  approaches. 
Under  the  switching  platform  approach, 
for  example,  what  control,  if  any,  can 
and  should  requesting  carriers  have  over 
the  operations  of  a  LEG  local  switch, 
and  is  access  to  proprietary  functions  or 
equipment  necessary?  Fvirther,  should 
the  Commission  identify  several 
permissible  approaches  to  switch 
unbundling,  and  what  minimum 
requirements,  if  any,  should  apply? 
What  requirements  of  switch 
unbundling  would  help  the  Commission 
in  evaluating  appUcations  luider  section 
271(bJ,  and  the  states  and  the  courts  in 
arbitrating  and  evaluating  agreements 
between  carriers? 

103.  Finally,  in  conjimction  with  the 
next  section  addressing  transport 
facilities,  we  request  comment  on 
whether  requirements  governing  a  local 
switching  element  could  be  tailored  to 
apply  to  a  tandem  switching  element. 
Parties  should  address  the  issues 
discussed  above  in  the  context  of 
tandem  switches. 

(c)  Local  Transport  and  Special 
Access.  104.  We  also  propose  to  require 
incvimbent  LECs  to  provide  access  to 
unbundled  transport  facilities  as 
network  elements.  We  note  that  the 
competitive  checldist  of  section 
271(c)(2)(B)  requires  the  provision  of 
local  transport  from  the  trunk  side  of  a 
LEG  switch  unbundled  from  switching 
or  other  services  as  a  precondition  to 
BOG  provision  of  in-region  interLATA 
services.  We  tentatively  conclude  that 
the  unbundling  of  local  transport  and 
special  access  facihties  is  technically 
feasible.  We  note  that  the  Commission's 
action  in  the  Expanded  Interconnection 
proceeding  effectively  required 
substantial  unbimdling  of  these 
facihties. 

105.  We  propose  to  require 
unbimdling  of  LEG  facihties  that 
correspond  to  the  current  interstate 
transport  and  special  access  rate 
elements.  For  direct-tnmked  transport 
networks,  transport  tnmks  would  he 
imbundled  from  local  switches,  and  the 
link  from  the  serving  wire  center  (SWG) 
to  the  EXC  point  of  presence  (POP) 


would  be  unbundled  bom  the  link 
between  the  central  office  and  the  SWG. 
For  tandem-switched  transport 
networks,  the  elements  could  include, 
among  other  options,  unbundled  trunks 
from  the  end  office  to  the  tandem  office, 
trunks  from  the  tandem  office  to  the 
SWG.  trunks  from  the  SWG  to  the  IXC 
POP.  and  the  tandem  switch  itself. 
Finally,  for  special  access  we  propose  to 
require  the  unbuindling  of  channel 
termination  facihties  from  interoffice 
facihties. 

106.  We  seek  comment  on  the 
technical  feasibifity  of  unbundling 
direct-tnmked  and  tandem-switched 
transport  and  special  access  facihties  in 
this  or  in  any  alternative  manner,  and 
on  how  LECs  should  unbundle  any 
other  network  facihties  used  to 
transport  traffic  from  LEG  central  offices 
to  IXC  POPs  or  to  other  LEC  central 
offices.  As  discussed  above,  we  ask 
parties  to  address  the  unbundling  of 
tandem  switches  in  accordance  with  the  ^ 
issues  raised  in  the  local  switching 
section,  and  comment  on  any  issues 
pertaining  exclusively  to  tandem 
switching. 

(d)  Databases  and  Signaling  Systems. 
107.  The  1996  Act  contemplates  the 
unbimdling  of  incumbent  LECs' 
signaling  systems  and  databases. 
Congress  specifically  included 
"databases"  and  "signaling  systems"  in 
the  definition  of  network  elements.  The 
1996  Act  also  requires  BOCs  to  provide 
access  to  "databases  and  associated 
signaling  necessary  for  call  routing  and 
completion"  as  a  precondition  for  entry 
into  in-region  interLATA  services. 
Therefore,  we  tentatively  conclude  that 
requiring  incumbent  LECs  to  unbundle 
their  signahng  systems  and  databases  is 
consistent  with  the  intent  of  the  1996 
Act. 

108.  Many  incumbent  LECs  have 
Signaling  System  7  (SS7)  networks  that 
are  separate  from,  but  interconnected 
with,  the  telecommunications  networks 
that  carry  voice  and  data 
communications  between  end  users. 
SS7  networks  perform  three  primary 
functions:  (1)  call  set  up,  which 
estabhshes  transmission  paths  for  calls; 
(2)  access  to  remote  databases,  which 
provides  speciahzed  call  routing 
information  to  switches;  and  (3)  custom 
local  area  signahng  service  (CLASS) 
features,  such  as  caller  ID,  which 
require  the  transmission  of  certain 
information  between  the  calling  and 
called  parties.  We  request  that 
commenters  identify  the  points  at  which 
carriers  interconnect  with  LEC  SS7 
networks  today  and  the  signaling  and 
database  functions  currently  provided 
by  incumbent  LECs  on  an  unbundled 
basis.  Commenters  should  also  discuss 
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the  technical  feasibility  of  establishing 
other  points  of  interconnection  and 
other  unbundled  signaling  and  database 
functions  not  currently  offered  by 
incumbent  LECs. 

109.  An  example  of  unbundling 
particular  signaling  and  database 
elements  is  Colorado's  requirement  that 
incumbent  LECs  provide  unbundled 
access  to  signaling  links,  signal  transfer 
points,  and  service  control  points  as 
well  as  access  to  non-proprietary 
signaling  protocols  used  in  the  routing 
of  local  and  interexchange  traffic,  800 
service,  alternative  billing  service,  and 
line  mformation  database  (LIDB) 
service.  Colorado  has  not  specified 
whether  access  to  signaling  and 
databases  is  limited  to  those  particular 
services.  Hawaii  has  taken  a  similar 
approach  by  requiring  incumbent  LECs 
to  unbundle  signaling  links,  signal 
transfer  points,  and  service  control 
points,  and  has  not  specified  which 
services  provided  by  these  network 
elements  must  be  made  available  to 
competitors.  By  contrast,  Louisiana  has 
ordered  unbundled  access  to  incumbent 
LEC  databases  for  all  services  that  the 
incumbent  LEC  provides  itself, 
including  800  service,  LIDB.  and 
advanced  intelligent  network  (AIN) 
services.  Does  tlie  variation  among  the 
Colorado,  Hawaii,  and  Louisiana 
regulations  governing  unbundled 
signaling  and  databases  reflect  differing 
circumstances  that  should  be 
accommodated  in  our  rules?  Would 
such  variation  among  states  be 
consistent  with  the  goals  of  the  1996 
Act?  Would  new  entrants  be  better 
served  by  uniform  federal  rules 
concerning  unbundled  access  to 
signaling  systems  and  databases?  If  so. 
would  anv  of  the  regulations  adopted  by 
the  states  be  useful  to  mcorporate  into 
national  rules? 

110  We  also  seek  comment  on  the 
relative  importance  to  potential  entrants 
of  the  various  functions  performed  by 
incumbent  LECs'  signaling  systems  and 
databases.  For  example,  call  set  up  plays 
an  important  role  in  the  transmission  of 
calls  that  are  routed  through  more  than 
one  switch.  Thus,  it  would  appear  that 
such  functionality  will  be.  needed  by 
entrants  to  provide  competing  local 
exchange  service.  However,  we  are 
aware  that  there  are  alternative 
suppliers  of  call  set  up  services  other 
than  incumbent  LECs.  What  bearing,  if 
any.  should  this  have  on  our  adoption 
of  unbundling  rules  for  call  set  up?  Are 
there  existing  suppliers  for  other 
functions  performed  by  incumbent 
LECs'  signaling  systems  and  databases? 

111.  In  addition,  a  competitor  may 
seek  to  provide  certain  call  processing 
features  to  its  customers  by  reselling  the 


incumbent  LECs  call  processing 
services.  We  seek  comment  on  the 
importance  of  unbundled  access  to  the 
incumbent  LECs  advanced  call 
processing  features,  such  as  single 
number  service,  in  the  market  entry 
decisions  of  p>otential  competitors.  We 
also  seek  comment  on  whether  the 
software  "building  blocks"  used  by 
incumbent  LECs  to  create  call 
processing  services  are  network 
elements  to  be  unbundled.  Given  the 
array  of  existing  and  potential  call 
processing  services  that  could  be 
provided  by  incumbent  LECs'  signaling 
systems  and  databases,  we  seek 
comment  on  whether  the  establishment 
of  uniform  national  guidelines 
.governing  all  call  processing  services 
provided  via  remote  databases  would 
facilitate  the  state  arbitration  process, 
judicial  review,  and/or  Commission 
activities  under  section  253.  We  also 
seek  comment  on  whether  it  would  be 
consistent  with  the  1996  Act  to  permit 
variation  among  states  with  regard  to 
unbundling  call  processing  services 
provided  via  remote  databases. 

112.  Under  another  scenario,  a 
competitor  that  is  providing  resold  local 
exchange  service  might  seek  to 
distinguish  its  offerings  by  connecting 
its  own  call  processing  database  to  the 
incumbent  LECs  network,  which  would 
allow  the  competitor  to  provide  call 
processing  features  not  offered  by  the 
incumbent  LEC.  Enabling  new  entrants 
to  offer  their  own  call  processing 
services  in  this  way  would  likely 
stimulate  local  exchange  competition. 
We  seek  comment  on  whether  this  type 
of  interconnection  is  technically  feasible 
without  jeopardizing  network 
reliability. 

113.  We  also  note  that  in  our 
Intelligent  Networks  (IN)  proceeding,  we 
are  considering  unbundling  advanced 
intelligent  network  (AIN)  elements, 
which  include  signaling  systems  and 
databases.  Intelligent  Networks,  Notice 
of  Inquiry.  56  FR  65721  (12/18/91): 
Intelligent  Networks,  Notice  of  Proposed 
Rulemaking,  58  FR  48623  (9/17/93).  In 
the  IN  NPRM.  we  tentatively  proposed 
ordering  Tier  1  LECs  to  provide  access 
to  several  specific  AIN  elements  in 
order  to  promote  competition  in  the 
provision  of  AIN  services. 
Subsequently,  a  group  of  Tier  1  LECs 
filed  a  joint  proposal  calling  for  a  two- 
year  testing  plan  to  explore  methods  of 
third-party  interconnection  to  LEC 
AINs.  We  seek  comment  on  what  role, 

if  any,  the  LEC  proposal  for  a  testing 
program  should  play  with  regard  to 
access  to  signaling  and  database 
elements  that  we  address  in  this 
proceeding.  We  incorporate  the  record 


compiled  in  the  IN  proceeding  into  this 
proceeding  by  reference. 

114.  We  further  note  that  our  IN 
proceeding  has  focused  on  providing  all 
interested  third  parties  with  access  to 
Tier  1  LECs'  AIN  elements,  primarily  for 
the  purpose  of  providing  competing  AIN 
services.  Section  251  of  the  1996  Act 
provides  any  requesting 
telecommunications  carrier  imbimdled 
access  to  incumbent  LECs'  network 
elements  "for  the  provision  of  a 
telecommunications  service,"  We  seek 
comment  on  whether  mandating  the 
unbundling  of  signaling  systems  and 
databases  pursuant  to  section  251  would 
be  sufficient  to  meet  the  objectives  of 
the  IN  proceeding.  To  the  extent  that 
section  251  does  not  require  incumbent 
LECs  to  provide  certain  third  parties 
with  access  to  unbundled  AIN  elements, 
we  seek  comment  on  whether  we 
should  use  our  section  201  authority  to 
require  such  access.  We  also  seek 
comment  on  how  the  unbundling  of 
signaling  systems  and  databases  in  this 
proceeding  should  affect  our  actions  in 
the  IN  proceeding. 

115.  Requiring  incumbent  LECs  to 
provide  unbundled  access  to  their 
signaling  and  database  networks  could 
also  potentially  permit  competing 
carriers  to  gain  access  to  competitively 
sensitive  data.  Louisiana  has  addressed 
this  potential  problem  by  specifically 
prohibiting  incumbent  providers  from 
accessing  the  customer  proprietary 
network  information  (CPNI)  of  an 
intercormecting  carrier  in  order  to 
market  services  to  the  interconnecting 
carrier's  customers.  We  seek  comment 
on  whether  such  a  restriction  should  be 
implemented  in  federal  standards.  We 
plan  to  initiate  a  proceeding  in  the  near 
future  to  implement  the  provisions  of 
the  1996  Act  that  address  CPNI.  Are 
there  other  state  regulations  concerning 
access  to  competitor's  CPNI  that  would 
prevent  this  type  of  anticompetitive 
conduct  while  allowing  us  to  establish 
interconnection  and  unbundling  rules 
for  signaling  and  database  facilities? 

116.  Finally,  we  request  comment  on 
other  network  elements  to  which  the 
Commission  should  require  access  on 
an  unbundled  basis,  and  specific 
standards  that  should  govern  their 
unbundling.  For  example,  the  statutory 
definition  of  network  element  includes 
"subscriber  numbers"  and  "information 
sufficient  for  billing  and  collection  or 
used  in  the  transmission,  routing,  or 
other  provision  of  a  telecommunications 
service."  We  tentatively  conclude  that 
these  elements  should  be  unbundled 
and  we  request  comment  on  the 
standards  we  should  set  for  such 
unbundling.  In  addition,  section  271  of 
the  1996  Act  requires  inciunbent  LECs 
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to  unbundle  "operator  call  completion 
services"  as  a  precondition  for 
providing  in-region,  interLATA 
services.  In  light  of  this,  we  tentatively 
conclude  that  incumbent  LECs  should 
be  required  to  unbimdle  operator  call 
completion  services  as  a  network 
element  pursuant  to  section  251(c)  of 
the  Act.  We  seek  comment  on  this 
tentative  conclusion. 

d.  Pricing  of  Interconnection, 
Collocation,  and  Unbundled  Network 
Elements.  (1)  Commission's  Authority  to 
Set  Pricing  Principles.  117.  Section  251, 
in  some  instances,  explicitly  sets  forth 
requirements  regarding  rates  for  service, 
interconnection  and  unbundled 
elements.  For  example,  sections 
251(c)(2),  (c){3),  and  (c)(6)  require  that 
incumbent  LECs'  "rates,  terms  and 
conditions"  for  interconnection, 
unbundled  network  elements,  and 
collocation  be  "just,  reasonable,  and 
nondiscriminatory,"  and,  with  respect 
to  intercoimection  and  unbundled 
elements,  in  accordance  with  section 
252.  Section  251(c)(4)  requires  that 
incumbent  LECs  offer  "for  resale  at 
wholesale  rates  any  telecommunications 
service  that  the  carrier  provides  at  retail 
to  subscribers  who  are  not 
telecommunications  carriers,"  without 
unreasonable  conditions  or  limitations. 
Section  251(b)(5)  requires  that  all  LECs 
"establish  reciprocal  compensation 
arrangements  for  the  transport  and 
termination  of  telecommunications." 
We  tentatively  conclude  that  this 
statutory  language  establishes  our 
authority  under  section  251(d)  to  adopt 
pricing  rules  to  ensure  that  rates  for 
interconnection,  unbundled  network 
elements,  and  collocation  are  just, 
reasonable,  and  nondiscriminatory.  We 
tentatively  conclude  that  we  have 
statutory  authority  to  define  what  are 
"wholesale  rates"  for  purposes  of  resale, 
and  what  is  meant  by  "reciprocal 
compensation  arrangements"  for 
transport  and  termination  of 
telecommunications.  We  seek  comment 
on  this  tentative  conclusion. 

118.  We  note  that,  under  the  statutory 
framework  established  by  Congress, 
states  have  the  critical  role  under 
section  252  of  establishing  rates 
pursuant  to  arbitration  and  of  reviewing 
rates  under  BOC  statements  of  generally 
available  terms.  Rates  for  both  arbitrated 
agreements  and  BOC  statements  of 
generally  available  terms  must  be  in 
accordance  with  section  252(d),  which 
sets  forth  specific  "pricing  standards" 
for  interconnection  and  unbundled 
elements,  wholesale  services,  and 
transport  and  termination  of  traffic 
under  reciprocal  compensation 
arrangements.  The  1996  Act  appears  to 
give  a  role  to  both  the  states  and  the 


Commission  regarding  rates  for 
interconnection,  unbundled  networic 
elements,  wholesale  services,  and 
reciprocal  compensation  arrangements. 
We  believe  that  the  statute,  and  in 
particular  our  statutory  duty  to 
implement  the  pricing  requirements  of 
section  251,  as  elaborated  in  section 
252,  is  reasonably  read  to  require  that 
we  establish  pricing  principles 
interpreting  and  further  explaining  the 
provisions  of  section  252(d)  for  the 
states  to  apply  in  establishing  rates  in 
arbitrations  and  in  reviewing  BOC 
statements  of  generally  available  terms 
and  conditions.  Such  an  approach 
appears  to  be  consistent  with  both  the 
language  and  the  goals  of  the  statute. 

119.  Establishing  national  pricing 
principles  would  be  likely  to  improve 
opportunities  for  local  competition  by 
reducing  or  eliminating  inconsistent 
state  regulatory  requirements,  thereby 
easing  recordkeeping  and  other 
administrative  burdens.  In  addition, 
national  pricing  principles  would  be 
likely  to  increase  the  predictability  of 
rates,  and  facilitate  negotiation, 
arbitration,  and  review  of  agreements 
between  incumbent  LECs  and 
competitive  providers.  We  seek 
comment  on  these  tentative 
conclusions.  We  also  seek  comment  on 
the  potential  consequences  if  the 
Commission  does  not  set  specific 
pricing  principles.  For  example,  would 
the  lack  of  consistent  rates,  even  in 
contiguous  geographic  areas,  create  a 
barrier  to  entry  or  to  deployment  of 
facilities  throughout  a  multistate 
market?  In  addition,  if  the  Commission 
is  required  to  assume  the  responsibility 
of  the  state  commission,  pursuant  to 
section  252(e)(5),  would  an  absence  of 
federal  pricing  principles  impede  the 
Commission's  ability  to  arbitrate  or 
review  an  agreement  in  a  timely 
fashion? 

120.  Finally,  consistent  with  our 
earlier  discussion  that  sections  251  and 
252  do  not  make  jurisdictional 
distinctions  between  interstate  and 
intrastate  services  and  facilities,  we 
tentatively  conclude  that  the  pricing 
principles  we  establish  pursuant  to 
section  251(d)  would  not  recognize  any 
jurisdictional  distinctions,  but  would  be 
based  on  some  measure  of  unseparated 
costs.  We  do  not  believe  section  2(b) 
requires  a  different  conclusion.  We  seek 
comment  on  this  tentative  conclusion. 
We  also  seek  comment  on  whether  we 
need  to  revise  our  cost  allocation  rules 
in  Part  64,  or  whether  we  need  to  adopt 
a  similar  set  of  cost  allocation  rules  to 
remove  the  costs  and  revenues  of 
services  provided  pursuant  to  sections 
251  and  252  before  the  separations 
process  is  applied. 


(2)  Statutory  Language.  121.  Section 
251(c)(2)(D)  requires  that  incumbent 
LECs  provide  interconnection  "on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory,  in 
accordance  with  •  *   *  the  requirements 
of  this  section  and  section  252."  Section 
251(c)(3)  similarly  requires  incumbent 
LECs  to  provide  "nondiscriminatory 
access  to  network  elements  on  an 
unbundled  basis  *   *   *  on  rates,  terms 
and  conditions  that  are  just,  reasonable, 
and  nondiscriminatory  in  accordance 
with  •   •   •  the  requirements  of  this 
section  and  section  252."  Likewise, 
section  251(c)(6)  requires  incumbent 
LECs  to  provide  "on  rates,  terms,  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory,  for  physical 
collocation  of  equipment."  Section    . 
252(d)(1)  provides  that  state 
determinations  of  the  just  and 
reasonable  rate  for  the  interconnection 
of  facihties  and  equipment  for  purposes 
of  subsection  (c)(2)  of  section  251.  and 
the  just  and  reasonable  rate  for  network 
elements  for  purposes  of  subsection 
(c)(3)  of  such  section — 

(A)  shall  be  (i)  based  on  the  cost 
(determined  without  reference  to  a  rate 
of  return  or  other  rate-based  proceeding) 
of  providing  the  interconnection  or 
network  element  *   *   *.  and  (ii) 
nondiscriminatory,  and 

(B)  may  include  a  reasonable  profit. 
We  seek  comment  on  the  proper 

interpretation  of  each  of  these  statutory' 
provisions.  We  also  seek  comment  on 
any  specific  principles  that  parties 
believe  the  Commission  should 
promulgate  to  ensure  that  the  rates 
established  or  approved  by  states  are 
just,  reasonable,  and  nondiscriminatory 
We  seek  comment  below  on  the  national 
pricing  principles  that  states  might 
apply  in  setting  and  reviewing  rates  for 
interconnection,  collocation,  and  access 
to  unbundled  network  elements  We 
also  seek  comment  on  what  enforcement 
or  monitoring  mechanism,  if  any.  the 
Commission  or  the  industry  should 
adopt  to  ensure  that  all  carriers  comply 
with  any  pricing  principles  that  the 
Commission  establishes. 

122.  Further,  we  believe  that  any 
pricing  principles  we  adopt  should  be 
the  same  for  interconnection  and 
unbundled  network  elements,  because 
sections  251  (c)(2)  and  (c)(3)  and 
252(d)(1)  use  the  same  standard  for  both 
types  of  services.  We  invite  parties  to 
comment  on  whether  there  are  any 
reasons  to  make  a  distinction.  In 
addition,  we  believe  that  the  same 
pricing  rules  that  apply  to 
interconnection  and  unbundled  network 
elements  should  apply  to  collocation  as 
required  under  section  251(c)(6)  We 
seek  comment  on  this  issue.  In 
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particulax,  we  seek  comment  on 
whether  the  absence  of  any  pricing  rule 
for  collocation  in  section  252  has  any 
legal  significance  with  regard  to  our 
authority  to  specify  rules  for  pricing  of 
collocation  services.  Alternatively, 
should  collocation  be  considered  a 
subset  of  intercormection  services, 
pursuant  to  sections  251(c)(2)  and 
252(d)(1)  for  purposes  of  the  statutory 
pricing  principle? 

(3)  Rate  Levels.  123.  As  previously  set 
forth,  section  252(d)(1)  provides  that 
state  determinations  of  just  and 
reasonable  rates  for  interconnection  and 
providing  network  elements  shall  be 
"based  on  the  cost  (determined  without 
reference  to  a  rate-of-retum  or  other 
rate-based  proceeding)." 
"nondiscriminatory,"  and  "may  include 
a  reasonable  profit."  We  tentatively 
conclude  that  this  language  precludes 
states  from  setting  rates  by  use  of 
traditional  cost-of-service  regulation, 
with  its  detailed  examination  of 
historical  carrier  costs  and  rate  bases. 
Instead,  the  statute  appears  to 
contemplate  the  use  of  other  forms  of 
cost-based  price  regulation,  such  as 
price  cap  regulation  that  is  indirectly 
based  on  costs,  or  the  setting  of  prices 
based  on  a  forward-looking  cost 
methodology  that  does  not  involve  the 
use  of  an  embedded  rate  base,  such  as 
long-run  incremental  cost  (LRIC).  We 
seek  comment  on  this  view  of  the 
meaning  of  section  252(d)(1). 

124.  Econonusts  generally  agree  that 
rates  based  on  LRIC  give  appropriate 
signals  to  producers  and  consumers  and 
ensure  efficient  entry  and  utilization  of 
the  telecommunications  infrastructure. 
They  further  agree  that  competitive 
markets,  over  the  long  run,  tend  to  force 
prices  toward  LRIC.  A  broad  range  of 
parties  appears  to  agree  that  rates  for 
interconnection  and  unbundled 
elements  should  be  based  on  some  tyjje 
of  LRIC  methodology,  such  as,  for 
example,  using  what  some  parties  refer 
to  as  a  "total  service  long-run 
incremental  cost"  (TSLRIC)  approach. 
In  the  following  section,  we  consider 
whether  we  should  adopt,  a  LRIC-based 
pricing  methodology  for  stales  to  use  to 
set  interconnection  and  unbundled 
element  rates  under  the  1996  Act.  Under 
such  an  approach,  if  voluntary 
negotiations  between  parties  were 
unsuccessful,  the  state  commissions 
would  conduct  arbitration  prtx^eedings 
under  section  252  in  order  to  develop 
the  specific  factual  information  required 
to  specify  the  actual  rates  in  accordance 
with  the  national  policy  As  discussed 
at  greater  length  below,  however,  there 
appear  to  be  considerable  differences  of 
opinion  as  to  the  precise  torm  of  the 
LRIC  methodology  that  should  be  used. 


See.  e.g..  Ameritechs  March  25.  1996 
submission  at  9-10  (TSLRIC.  joint  and 
common  costs,  and  residual  costs  to  the 
extent  they  reflect  forward-looking  costs 
should  be  used  to  determine  the  pricing 
standard  for  interconnection  and 
unbundled  network  elements);  AT4T 
Submission  at  47  (TSLRIC  of  a  network 
element  includes  both  the  fixed 
equipment  costs  associated  with  the 
element  and  the  normal  competitive 
return  to  the  capital  that  must  be 
invested  in  order  to  supply  that 
element).  For  a  discussion  of  the  precise 
definitions  of  the  terms  LRIC  and 
TSLRIC.  see  infra  11 1123-130).  The 
term  "long-run  service  incremental 
cost"  (LRSIC),  used  by  some  states  and 
parties,  appears  to  be  synonymous  with 
the  term  TSLRIC.  Further,  while  pricing 
based  on  LRIC  may  be  the  theoretical 
ideal,  significant  practical  and 
administrative  problems  are  likely  to 
arise  in  determining  the  LRIC  of  specific 
services  and  facilities  for  ptuticular 
incumbent  LECs.  esp)ecially  in  the  short 
term,  given  the  contentious  and  often 
time-consuming  proceedings  that  may 
be  necessary  to  resolve  the  complex 
issues  raised  by  incremental  cost 
studies.  We  explore  these  and  other 
issues  concerning  the  use  of  a  LRIC- 
based  pricing  methodology  in  the 
following  section. 

125.  As  an  alternative  to  our 
specifying  a  methodology  for  states  to 
follow  in  setting  prices  under  section 
252(d)(1),  we  could  estabUsh  outer 
boundaries  for  rates  for  Intercormection 
and  unbundled  network  elements, 
within  which  states  would  have  a  range 
of  flexibility  to  select  a  cost-based 
method  of  determining  interconnection 
and  unbundled  element  rates.  In 
particular,  we  could  establish  an 
administratively  simple  methodology 
that  is  relatively  easy  to  apply, 
potentially  using  proxies  for  cost-based 
rates,  to  set  rate  ceilings  or  upper 
bounds  on  the  range  of  state  ratemaking 
flexibility.  The  use  of  a  proxy  to  set  the 
ceiling  would  reduce  the  administrative 
burden  that  is  inherent  in  the 
application  of  a  LRIC-based 
methodology,  and  thus  may  be 
especially  attractive  in  the  near  term. 
We  discuss  this  proxy-based  ceiling 
approach  in  detail  below.  We  also 
discuss  below  the  extent  to  which 
embedded  (or  historical)  costs  are 
relevant  to  the  pricing  rule  for 
intercormection  and  unbundled  network 
elements  in  the  1996  Act,  the 
relationships  between  this  pricing  rule 
and  policies  on  universal  service  and 
access  charge  reform,  and  whether 
certain  methodologies  are  so 
fundamentally  inconsistent  with  the 


1996  Act  that  the  statute  precludes 
states  from  using  such  methodologies. 

(a)  LRIC-Basea  Pricing  Methodology. 
126.  As  noted  above,  most  economists — 
and  a  broad  range  of  parties  that  have 
submitted  materials  related  to  this 
proceeding — appear  to  agree  that  rates 
for  interconnection  and  unbundled 
elements  ideally  should  be  based  on  a 
LRIC-type  methodology.  The  economists 
and  pajties,  however,  do  not  appear  to 
agree  on  the  specifics  of  a  LRIC  or 
TSLRIC  methodology.  Parties  sometimes 
assign  different  meanings  to  the  same 
terms.  We  therefore  ask  commenters 
advocating  this  approach  to  define  with 
specificity  the  costing  methodology  that 
they  support.  In  particular,  we  seek 
comment  on  precise  definitions  for  the 
following  terms:  LRIC.  TSLRIC.  forward- 
looking  costs,  joint  costs,  common  costs, 
shared  costs,  and  stand-alone  costs.  We 
also  seek  comment  on  the  definition  of 
the  following  related  terms:  embedded 
costs,  fully  distributed  costs  (FDC). 
overheads,  contribution,  and  residual 
costs.  For  example,  many  years  ago  the 
Commission  defined  LRIC  as  including 
"the  full  amount  of  incremental 
investment  and  expenses  which  would 
be  incurred  by  reason  of  furnishing 
additional  quantities  of  service,  whether 
in  a  new  or  an  existing  service 
category."  and  added  that,  in  estimating 
LRIC,  one  "determine[sl  prospectively 
the  effect  on  total  costs,  including  the 
effect  on  common  costs,  *  *  *  of 
adding  units  of  service."  Does  this 
continue  to  be  an  appropriate  definition 
of  LRIC?  In  what  respects,  if  at  all,  does 
a  TSLRIC  analysis  differ  from  a  LRIC 
analysis?  Commenters  should  explain 
how  any  methodology  they  support 
should  be  calculated,  and  how  such  an 
approach  differs  from  other  possible 
costing  methodologies. 

127.  We  note  that  some  states  already 
have  adopted  LRIC-based  pricing 
methodologies  .to  set  rates  for 
interconnection  services  and  unbundled 
network  elements  that  new  entrants 
purchase  from  incumbent  LECs.  For 
example,  the  Illinois  Commerce 
Commission  has  promulgated  detailed 
rules  regarding  the  use  of  TSLRIC 
studies  to  derive  the  rates  for  specified 
services  offered  by  incumbent  LECs. 
Michigan  law  provides  that  incumbent 
LECs"  rates  for  interconnection  will  be 
set  at  TSLRIC  levels  until  January  1. 
1997.  The  CaUfomia  Public  Utilities 
Commission  has  set  prices  for 
unbundled  elements  based  on  a 
forward-looking  calculation  of  TSLRIC. 
which  excludes  shared  and  common 
costs.  The  New  York  Public  Service 
Commission  has  allowed  incumbent 
LECs  to  establish  tariffed  rates  for 

interconnection  offerings  with  rates 
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based  on  incremental  cost  plus,  where 
appropriate,  offsets  to  account  for 
contribution  loss  and  the  impacts  of 
"stranded  plant."  Finally,  the  Local 
Competition  Work  Group  of  the  NARUC 
Staff  Subcommittee  on  Commimications 
has  recommended  that  network 
component  prices  should  recover  at 
least  TSLRIC  and,  subject  to  state 
commission  oversight  and  review,  may 
include  "a  markup  over  TSLRIC  to 
reflect  a  reasonable  allocation  of  joint 
and  common  costs." 

128.  We  invite  parties  to  comment  on 
the  costing  methodologies  used  by  these 
and  other  states,  and  on  the  extent  to 
which  these  approaches  are  consistent 
with  the  pricing  principles  and  goals  of 
the  1996  Act.  We  also  seek  comment  on 
whether  the  approach  taken  by  any  state 
regarding  pricing  interconnection, 
collocation,  and  unbundled  network 
elements  can  be  used  as  a  model  for  a 
federal  policy  for  these  services  and 
facilities.  Are  the  existing  state 
standards  substantially  the  same  or 
materially  different?  If  there  are 
significant  differences,  what  are  the 
costs  and  benefits  of  such  variation  to 
economic  efficiency  and  a  national,  pro- 
competitive  communications  policy? 
We  note  that,  while  several  states  have 
identified  specific  costing 
methodologies  and  have  ordered 
incumbent  LECs  to  offer  unbundled 
network  elements  at  rates  based  on 
LRIC,  most  states  have  not  yet  acted  in 
this  area. 

129.  We  can  consider  a  number  of 
different  approaches  if  we  were  to 
require  a  LRIC-based  methodology  for 
states  to  follow.  For  example,  we  could 
require  that  prices  be  set  based  on  a 
narrowly  defined  LRIC  of 
interconnection  service  and  unbundled 
network  elements,  with  no  allowance 
for  joint  or  common  costs,  overheads,  or 
any  other  added  increment.  There  may, 
however,  be  a  problem  with  basing  rates 
on  LRIC  alone  if  there  are  significant 
joint  and  common  costs  among  network 
elements,  even  if  such  costs  are 
determined  on  a  forward-looking  basis. 
As  a  second  option,  we  could  require 
prices  to  be  based  on  the  LRIC  of  the 
applicable  service  or  unbundled 
element  plus  a  reasonable  allocation  of 
forward-looking  joint  and  common 
costs.  Even  then,  however,  imder  some 
LRIC  methodologies,  the  sum  of  all 
LRIC-based  service  and  element  pricing 
may  not  cover  all  of  the  firm's  forward- 
looking  costs.  Finally,  Ameritech  has 
suggested  a  LRIC-based  methodology 
that  includes,  in  addition  to  TSLRIC,  an 
allocation  of  joint  (or  shared)  costs, 
common  costs  (or  overhead),  and 
residual  costs.  We  seek  comment  on 
these  alternative  approaches,  or 


variations,  in  terms  of  their  compliance 
with  the  statute,  including  the  statutory 
provision  that  rates  "may  include  a 
reasonable  profit,"  and  their  respective 
advantages  and  disadvantages. 

130.  We  also  seek  comment  on  how, 
if  rates  are  to  be  set  above  LRIC,  to  deal 
with  the  problems  inherent  in  allocating 
common  costs  and  any  other  overheads. 
First,  it  may  be  possible  to  minimize  the 
costs  to  be  allocated  as  joint  and 
common  by  identifying  a  substantial 
portion  of  costs  as  incremental  to  a 
particular  service  or  element.  The 
feasibility  of  minimizing  the  costs  to  be 
allocated  as  joint  and  common  may 
depend,  in  part,  on  the  degree  to  which 
unbundled  elements  are  disaggregated. 
Alternatively,  joint  and  common  costs 
could  be  minimized  by  establishing  a 
pricing  standard  at  a  higher  level  of 
aggregation  than  individually 
unbundled  subelements.  For  instance, 
the  pricing  standard  could  apply  to 
loops,  even  though  there  may  be  sub- 
loop  unbundling.  A  second  approach 
would  be  to  allocate  common  costs  and 
overhead  among  services  in  an  inverse 
relationship  to  the  sensitivity  of  demand 
for  each  of  the  services.  This  "Ramsey" 
approach,  in  theory,  minimizes 
reductions  in  consumer  welfare  due  to 
prices  above  LRIC.  On  the  other  hand, 
Ramsey  pricing  principles  were 
developed  in  the  context  of  regulated 
monopolies,  and  may  not  be  desirable 
for  markets  in  which  competition  is 
developing.  A  third  approach  would  be 
to  allocate  common  costs  and  overheads 
among  all  services  based  on  some 
specified  allocator.  For  example,  shared 
costs  and  overheads  could  be  allocated 
among  services  in  proportion  to  each 
service's  LRIC  or  direct  costs,  or  could 
be  apportioned  based  on  some  measure 
of  usage.  We  seek  comment  on  these 
approaches,  and  on  the  expected 
magnitude  of  forward-looking  costs 
under  each  approach  that  caimot  be 
attributed  to  specific  services  or 
elements.  We  also  seek  comment  on 
whether,  regardless  of  the  method  of 
allocating  common  costs,  we  should 
limit  rates  to  levels  that  do  not  exceed 
stand-alone  costs. 

131.  Parties  should  specify  their 
reasons  for  supporting  or  objecting  to  a 
particular  costing  model,  and  on  what 
types  of  LRIC-based  pricing 
methodology  would  be  consistent  with 
the  1996  Act,  Parties  that  favor  a 
particular  methodology  should  explain 
how  their  proposals  satisfy  the  statutory 
requirement  that  cost-based  rates  be 
determined  "without  reference  to  a  rate- 
of-retiun  or  other  rate-based 
proceeding."  They  should  also  address 
how  their  methodologies  would  comply 
with  the  statutory  requirement  that  rates 


for  interconnection  and  imbundled 
elements  "may  include  a  reasonable 
profit."  We  also  seek  comment  on 
whether  the  "reasonable  profit" 
provision  should  be  interpreted  to  mean 
that  rates  should  yield  reasonable  levels 
of  return  on  capital  (including 
assessment  of  risk).  Parties  are 
encouraged  to  provide  examples  of 
states  that  have  used  the  particular 
methodology  that  they  support,  or  other 
illustrative  evidence  to  indicate  how 
such  a  standard  would  be  applied. 
Should  the  LRIC-based  methodology 
that  any  particular  state  has  used  be 
adopted  as  a  national  policy  for 
interconnection  and  unbundled 
elements,  or  should  a  number  of 
existing  state  approaches  be  identified 
as  acceptable  options?  We  invite  parties 
to  propose  other  approaches,  to 
delineate  with  particularity  how  their 
proposal  differs  from  the  approaches 
described  above.  Parties  should  also 
address  the  practicality  of  such 
approaches  in  a  state  arbitration  setting, 
including  the  extent  to  which  they 
would  be  clear  and  relatively  easy  to 
derive  with  a  minimum  of  controversy 
and  delay,  and  the  administrative   . 
burdens  associated  with  such 
approaches. 

132.  We  also  seek  comment  on  a 
transitional  pricing  mechanism  during 
an  interim  time  period.  Should  we 
adopt  an  easily  implementable  interim 
approach  that  would  address  concerns 
about  unequal  bargaining  power  in 
negotiations,  followed  by  some  sort  of 
transition  mechanism  to  a  more 
permanent  set  of  pricing  principles? 
One  possible  approach  would  be  to 
require  that  during  an  interim  period, 
rates  be  set  at  short-run  marginal  cost. 
Such  an  approach  might  give  incumbent 
LECs  an  incentive  to  reach  a  rapid 
agreement. 

133.  We  seek  comment  on  whether 
interconnection  and  unbundled  element 
rates  should  be  set  on  a  geegraphically- 
and  class-of-service-averaged  basis  for 
each  incumbent  LEC.  or  whether  some 
form  of  disaggregation  would  be 
desirable.  Unlike  with  respect  to 
interexchange  telephone  services, 
Congress  did  not  address  the  question  of 
whether  interconnection  and  unbundled 
element  rates  should  be  geographically 
averaged.  On  the  one  hand,  averaged 
rates  would  be  simpler  to  derive  and 
administer,  and  would  minimize  the 
possibility  of  unreasonable  or 
unlawfully  discriminatory  rate 
differences.  On  the  other  hand,  averaged 
rates  might  be  above  the  cost  of  service 
in  relatively  dense  areas,  and  below  cost 
in  less  dense  areas.  This  could  create 
uneconomic  incentives  for  competitive 
entrants  to  use  incumbent  LECs' 


18332 


Federal  Register  /  Vol.  61,  No.  81  /  Thursday.  April  25.  1996  /  Proposed  Rules 


unbundled  network  elements  rather 
than  deploying  their  own  faciUties  in 
high  cost  areas,  even  if  their  costs  are 
lower  than  those  of  the  incumbent  LEC. 
Conversely,  it  might  create  incentives 
for  competitive  entrants  to  deploy  their 
own  more  costly  facilities,  rather  than 
using  unbundled  network  elements 
provided  by  incumbent  LECs,  in  low 
cost  areas.  This  problem  may  be 
exacerbated  if  the  incumbent  LECs" 
local  exchange  or  exchange  access 
services  are  priced  on  a  geographically 
averaged  basis.  If  interconnection  and 
unbundled  element  rates  should  be 
disaggregated,  what  level  of 
disaggregation  would  be  appropriate — 
by  density  pricing  zone,  LATA, 
exchange,  or  some  other  unit?  What 
types  of  class-of-service  disaggregation 
are  appropriate?  For  example,  should 
incumbent  LECs  be  permitted  to  charge 
different  rates  for  unbundled  business 
and  residential  loops,  or  for  unbundled 
loops  using  different  technologies? 
What  rate  differentials  would  be 
reasonable?  We  further  seek  comment 
on  whether  some  cost  index  or  price  cap 
system  would  be  appropriate  to  ensux* 
that  rates  reflect  expected  changes  in 
unit  costs  over  time. 

(b)  Proxy-Based  Outer  Bounds  for 
Reasonable  Rates.  134.  We  also  seek 
comment  on  the  benefits,  if  any.  of 
adopting  a  national  policy  of  outer 
boundaries  for  reasonable  rates  instead 
of  specifying  a  particular  pricing 
methodology.  For  example,  rate  ceilings 
could  define  the  maximum  end  of  the 
reasonable  range  within  which  state 
commissions  could  establish  rates  for 
interconnection  and  unbundled 
elements  in  the  arbitration  process 
pursuant  to  sections  252  (b)  through  (e). 
Properly  set  rate  ceilings  would  prevent 
incumbent  LECs  from  setting  rates  at 
levels  so  high  as  to  prevent  efficient 
competitive  entry  or  to  allow  them  to 
extract  monopoly  rents,  and  would 
ensure  that  rale  levels  bear  some 
relationship  to  costs.  If  rates  are  too 
high,  use  of  unbundled  elements  will  be 
deterred  and  therefore  competitive  entry 
will  take  place  only  if  competitors  either 
resell  incumbent  LECs'  existing 
offerings  (using  few  or  none  of  their 
own  facilities)  or  use  their  own  facilities 
to  bypass  the  incumbent  LEC  network 
completely  Consequently,  setting  rates 
too  high  would  contravene  Congress" 
desire  to  allow  new  entrants  to  compete 
by  purchasing,  at  cost-based  rates, 
unbundled  elements  or  services  of  the 
incumbent  LEC  network.  We  therefore 
seek  comment  on  whether  a  ceiling  to 
protect  against  excessive  rates  for 
unbimdled  elements  and  services  would 


be  the  best  means  of  furthering  the  pro- 
competitive  goals  of  the  1996  Act. 

135.  We  believe  that,  to  be  consistent 
with  the  pricing  principles  of  the  1996 
Act,  any  mechanism  used  to  set  rate 
ceilings  for  interconnection  services  and 
unbundled  elements  should:  (1)  make  it 
possible  for  competitors  efficiently  to 
enter  the  local  exchange  market,  even  if 
all  elements  are  priced  at  the  rate 
ceiling:  (2)  constrain  incumbent  LECs' 
ability  to  preclude  efficient  entry,  for 
example,  by  manipulating  overheads 
and  the  allocation  of  common  costs 
between  services:  and  (3)  be  as  simple 
to  administer  as  possible.  We  seek 
comment  on  this  approach,  and  request 
parties  that  favor  a  particular  approach 
to  explain  how  that  approach  is 
consistent  with  these  principles. 

136.  Rate  ceihngs  could  be  derived 
using  a  proxy  or  surrogate  for  cost-based 
rates  that  does  not  require  use  of  a  cost 
study.  Such  a  proxy  could  approximate 
a  rate  derived  through  a  detailed  cost 
study,  and  could  establish  a  level  above 
which  rates  set  by  states  would  be  too 
high  to  allow  efficient  entry  by 
competitors.  Such  en  approach  might 
well  be  simpler  and  speedier  to 
implement  than  a  LRIC-based 
methodology.  A  proxy  also  might 
reduce  or  eliminate  the  need  for 
recordkeeping  and  examinations  of 
carrier  rate  bases,  consistent  with  the 
deregulatory  thrust  of  the  1996  Act.  A 
proxy  also  would  address  the  concern 
that  incumbents,  which  have  the  best 
information  about  their  own  costs, 
might  withhold  or  otherwise  restrict 
access  to  those  data.  Finally,  carriers 
may  have  an  incentive  to  manipulate 
their  costs  and  thus  their  rates.  Using  a 
methodology  not  directly  related  to 
costs  could  remove  this  incentive.  We 
seek  comment  on  the  use  of  a  proxy  for 
a  cost-based  rate  ceiling.  Would  setting 
a  ceiling  based  on  a  proxy  fulfill  the 
statutory  mandate  of  section  252(d)(1) 
and  the  obligation  under  section  251  to 
ensure  that  rates  are  just  and 
reasonable?  We  also  seek  comment  on 
other  possible  approaches  that  would 
satisfy  the  requirements  of  the  statute. 

137.  One  method  for  establishing 
proxies  as  a  ceiling  would  be  to  use 
generic  or  averaged  cost  data.  For 
example,  some  measure  of  nationally- 
averaged  costs  could  be  used  in  lieu  of 
the  actual  costs  of  each  incumbent  LEC. 
Alternatively,  a  generic  cost  study  could 
be  used.  For  example,  we  could  use  the 
Benchmark  Cost  Model  submitted  by 
MCI,  Sprint,  NYNEX  and  US  WEST  in 
the  record  of  CC  Docket  No.  80-286.  or 
the  Hatfield  study  submitted  by  MCI. 
We  seek  comment  on  whether  this  or 
other  cost  studies  would  serve  as  an 
appropriate  proxy  for  constraining  rates 


that  states  may  set  for  interconnection 
and  imbimdled  network  elements.  We 
also  seek  comment  on  the  extent  to 
which  any  study  we  rely  on  in 
establishing  proxies  should  reflect 
geographically  divergent  factors  such  as 
population  density. 

138.  A  second  method  for  establishing 
proxies  would  be  to  use  rates  in  existing 
interconnection  and  unbundling 
aitangements  between  incumbent  LECs 
and  other  providers  of  local  service, 
such  as  neighboring  incumbent  LECs, 
CMRS  providers,  or  other  new  entrants 
in  the  same  service  area.  Possible 
disadvantages  of  using  existing 
interconnection  arrangements,  however, 
are  that  they  may  reflect  various 
historical  public  policy  influences  that 
resulted  in  prices  that  do  not  reflect 
underlying  costs,  and  that  they  may 
reflect  arrangements  between  parties 
with  unequal  bargaining  power.  In 
addition,  these  arrangements  may  not 
include  rates  for  interconnection 
services  or  network  elements  that  are 
comparable  with  the  services  and 
elements  to  be  used  by  competitive 
entrants. 

139.  A  third  possible  method  for 
establishing  a  ceiling  for  the  pricing  of 
certain  unbundled  network  elements 
could  be  a  subset  of  the  incumbent 
LECs'  existing  interstate  access  rates, 
charged  for  intercoimection  with  IXCs 
and  other  access  customers,  or  an 
intrastate  equivalent.  This  method 
would  have  the  advantage  of  setting 
ceilings  that  could  be  relatively  easier  to 
derive  than  ceilings  based  on  cost 
studies.  We  would,  however,  want  to  be 
sure  that  any  such  ceilings  would  not 
effectively  become  the  price  targets  for 
interconnection.  These  tariffs  (and 
intrastate  tariffs  in  many  states),  first, 
include  flat  rates  for  special  access  and 
dedicated  transport  that  we  have 
concluded,  in  general,  are  reasonably 
cost  based.  These  rates  could  serve  as 
the  upper  limit  for  rates  for  unbundled 
network  elements  consisting  of 
transmission  facilities  between 
networks  or  between  central  offices  in 
the  incumbent  LECs  network.  Second, 
for  the  unbimdled  network  elements 
corresponding  to  local  switching,  a 
ceiling  could  be  the  lower  of  interstate 
or  intrastate  local  switching  access 
charges — excluding  part  or  all  of  the 
transport  interconnection  charge  (TIC) 
and  the  carrier  common  line  charge 
(CCLC).  or  their  intrastate  equivalents. 
Exclusion  of  the  TIC  and  CCLC  would 
reduce  the  effective  per-minute  local 
switching  charges  substantially,  and 
intrastate  charges  could  be  lower.  The 
use  of  access  charges  as  a  proxy  for  cost- 
based  rates  to  derive  price  ceilings  may 
be  reasonable,  because  interstate  access 
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charges  were  initially  derived  based  on 
the  accounting  costs  of  incumbent  LEC 
networks  after  various  regulatory 
allocations,  and.  for  the  larger 
incumbent  LECs.  these  charges  have 
been  subject  to  price  cap  regulation  for 
five  years.  Thus,  although  access 
charges  were  not  derived  based  on 
forward-looking  costs,  a  subset  of  these 
charges  might  provide  an  appropriate 
and  easily-implemented  ceiling.  We 
seek  comment  on  this  analysis.  We  also 
seek  comment  on  whether  this  subset  of 
access  charges,  or  some  other  proxy, 
could  be  used  on  an  interim  basis,  with 
some  transition  mechanism  to  move 
towards  rate  ceilings  based  on  economic 
costs. 

140.  We  seek  comment  on  whether  all 
or  part  of  the  CCLC  and  TIC  should  be 
excluded  from  the  ceilings  applicable  to 
imbundled  local  switching  or  transport 
elements.  The  TIC  was  originally  set  at 

a  residual  level  to  recover  costs  not 
accounted  for  in  our  interim 
restructuring  of  local  transport  rates.  To 
the  extent  that  the  costs  in  the  TIC  may 
be  unrelated  to  the  provision  of  local 
switching,  a  ceiling  that  included  the 
entire  TIC  would  exceed  the 
incremental  cost  of  those  network 
elements.  The  CCLC  arguably  should  be 
excluded  from  the  ceiling  because  it 
recovers  local  loop  costs,  rather  than 
switching  and  transport  costs.  In  the 
ONA  proceeding,  certain  interstate 

J>rices  were  estabhshed  for  unbimdled 
eatures  and  functions  of  the  local 
switch.  We  seek  comment  on  the 
possible  use  of  these  prices  as  ceilings 
for  the  same  unbundled  elements  under 
section  251. 

141.  Deriving  an  appropriate  ceiling 
for  unbundled  local  loops  using  a 
method  not  requiring  cost  studies 
clearly  raises  its  own  set  of  difficulties. 
Using  existing  interstate  access  charges 
is  problematic  because  interstate  access 
charges  were  designed  to  recover  only 
25%  of  incumbent  LECs'  unseparated 
local  loop  costs,  because  the  interstate 
access  charge  regime  currently  includes 
two  different  types  of  rate  elements  to 
recover  loop  costs — the  CCLC  and  the 
subscriber  line  chaise  (SLC) — that  are 
assessed  in  different  ways  to  different 
categories  of  customers,  and  because  the 
CCLC  is  a  per-minute  charge  recovering 
costs  that  do  not  vary  with  usage.  To 
address  the  first  issue,  we  seek  comment 
on  whether  a  ceiling  for  unbundled  loop 
rates  could  be  based  on  the  sum  of  the 
following:  (1)  the  existing  SLC.  (2)  an 
imputed  flat-rate  charge  based  on  the 
CCLC  paid  by  a  customer  with  average 
usage,  such  as  that  we  permitted 
Rochester  Telephone  to  implement  last 
year,  and  (3)  some  subset  of  intrastate 
local  exchange  rates.  We  solicit 


comment  on  how  such  a  ceiling  could 
be  implemented.  We  recognize  that, 
while  using  some  subset  of  existing 
prices  as  a  ceiling  may  be 
administratively  simple,  that  ceiling 
may  not  tightly  correlate  with  a  TSLRIC 
definition  of  costs,  and  thus  we  seek 
comment  more  broadly  on  other 
possible  administratively  simple 
methods  for  setting  a  ceiling  for  the 
price  of  an  unbundled  loop  to  be 
applied  by  the  states  in  an  arbitration 
under  sections  251  and  252.  We  note 
that  we  have  referred  to  a  Federal-State 
)oint  Board  established  under  section 
254  the  question  of  whether  and  how 
the  existing  subsidy  to  reduce  the  level 
of  the  SLC  should  be  changed,  and  we 
seek  comment  on  how  the  current 
system  for  separating  and  recovering 
common  line  costs,  as  well  as  various 
pending  proposals  before  the  Joint 
Board,  should  affect  our  analysis. 

142.  Using  any  of  the  above  proxy 
methodologies,  the  proxy  rate  may  be 
usage-sensitive,  while  a  service  or 
element  is  sold  on  a  flat-rated  basis,  or 
vice  versa.  In  those  situations  the 
applicable  ceiling  could  be  derived 
through  a  conversion  factor,  such  as 
average  usage.  By  usage  sensitive,  we 
mean  that  costs  vary  by  some  measure 
of  usage,  such  as  the  number  of 
messages  or  minutes  of  use.  By  flat- 
rated,  we  mean  costs  that  vary  by 
capacity  rather  than  usage.  To  convert  a 
per-minute  interstate  local  switching 
rate  to  a  ceiling  for  a  flat-rate  "switch 
platform"  charge,  the  rate  could  be 
multiplied  by  the  average  total  number 
of  minutes  through  a  local  switch  per 
month.  We  seek  comment  on  whedier 
such  an  average  usage  factor,  a 
geographically  disaggregated  usage 
factor,  or  some  alternative  methodology, 
would  be  appropriate  for  converting 
per-minute  rates  to  flat  rates,  or  vice 
versa.  We  also  seek  comment  on  how 
such  a  proxy-based  ceiling  could  be 
applied  on  a  service-by-service  or 
element-by-element  basis  if  services  are 
unbundled  in  different  configurations 
from  the  methods  set  forth  in  the  proxy. 

143.  As  the  counterpart  to  ceilings,  we 
seek  comment  on  whether  it  is 
necessary  or  appropriate  for  us  to 
establish  floors  for  interconnection  and 
unbundled  element  prices,  i.e.,  the 
lower  end  of  ^  reasonable  range  within 
which  state  commissions  could 
establish  rate  levels.  What  would  be  the 
potential  competitive  benefits  or 
detriments  of  setting  a  floor  for 
interconnection,  collocation,  and 
unbundled  element  rates?  Are  they 
needed  to  protect  incumbent  LECs  from 
confiscatory  regulatory  action?  If  they 
are  needed,  how  should  they  be 
calculated?  Below,  we  discuss  a 


possible  pricing  rule  under  which  the 
sum  of  the  prices  of  unbundled  services 
caimot  exceed  the  retail  price  for  those 
services  if  sold  on  a  bundled  basis. 
Under  such  a  rule,  if  retail  rates  are 
below  cost-based  levels  due  to  universal 
service  or  other  implicit  subsidies,  it 
may  be  necessary  to  price  some  or  all  of 
the  unbundled  services  below  LRIC  in 
order  for  their  sum  not  to  exceed  the 
subsidized  retail  rate.  How  would  this 
affect  the  implementation  of  price 
floors,  or  the  desirabiUty  of  such  floors? 

(c)  Other  Issues.  144.  We  seek 
comment  on  the  extent  to  which 
embedded  or  historical  costs  should  be 
relevant,  if  at  all,  to  the  determination 
of  cost-based  rates  under  section 
2S2(d)(l).  Setting  rates  based  on  a 
detailed  rate  base  examination  of  the 
incumbent  LECs  book  costs,  with  an 
allocation  of  residual  costs  among 
elements  and  services,  would  violate  the 
requirement  of  section  252(d)(l)(A)(i) 
that  rates  for  intercoimection  and 
network  elements  be  "based  on  cost 
(determined  without  reference  to  a  rate- 
of-return  or  other  rate-based 
proceeding.)."  In  economic  terms,  prices 
in  competitive  markets  are  based  on 
firms'  forward-looking  costs  rather  than 
historic  (sunk)  costs.  We  note  however, 
since  the  statutory  language  precludes 
only  use  of  costs,  determined  on  the 
basis  of  a  "rate-based  proceeding,"  it 
may  be  permissible  to  take  some 
account  of  an  incumbent  LEC"s 
embedded  costs.  Given  that  incumbent 
LECs  provide  services  over  shared 
facilities  and  that  technological 
developments  are  consistently  reducing 
the  costs  of  providing  service,  setting 
the  price  of  discrete  services  and 
elements  equal  to  the  forward-looking 
LRIC  of  each  service  or  element  is  not 
likely  to  recover  the  historical  costs  of 
incumbent  LECs'  networks.  We  seek 
comment  on  the  empirical  magnitude  of 
the  differences  between  the  historical 
costs  incurred  by  incumbent  LECs  (or 
historical  revenue  streams)  and  the 
forward-looking  LRIC  of  the  services 
and  facilities  they  will  be  providing 
pursuant  to  section  251.  How  much  of 
this  differential  can  be  attributed  to 
universal  service  support  flows?  To 
what  extent  can  incumbent  LECs 
reasonably  claim  an  entitlement  to 
recover  a  portion  of  such  cost 
differences?  According  to  the  Local 
Competition  Work  Group  of  the  NARUC 
Staff  Subcommittee  on 
Communications,  a  competitive  local 
market  would  make  the  issue  of 
recovery  of  "stranded"  embedded  costs 
moot,  at  least  from  a  purely  economic 
perspective.  It  notes,  that,  in  limited 
ciroumstances,  other  considerations 
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could  result  in  a  regulatory  decision  that 
some  recovery  of  past  investment 
decisions  by  incumbents  is  appropriate. 
Should  we  establish  LRJC  as  a  long-run 
standard,  but  permit  some  interim 
recognition  of  embedded  costs  in  the 
short  run?  We  seek  specific  comment  on 
mechanisms  for  any  such  transition, 
including  how  to  determine  what  costs 
should  be  recovered  during  the 
transition  and.  most  importantly,  how 
and  when  any  such  transition  would 
end. 

145.  We  also  solicit  comment  on 
whether  it  would  be  consistent  with 
sections  251(d)(1)  and  254  for  states  to 
include  any  universal  service  costs  or 
subsidies  in  the  rates  they  set  for 
interconnection,  collocation,  and 
unbundled  network  elements.  For 
instance.  New  York  has  adopted  a  "play 
or  pay"  model  in  which  interconnectors 
who  agree  to  serve  all  customers  in  their 
self-defined  service  areas  ("players") 
potentially  pay  a  substantially  lower 
interconnection  rate  than  those  who 
serve  only  selected  customers 
("payers"),  who  are  liable  to  pay 
additional  contribution  charges.  In  the 
long  term,  section  254  requires  the 
Commission  and  the  Joint  Board 
established  under  section  254  to  take 
actions  to  implement  the  following 
statutory  principles:  "All  providers  of 
telecommunications  service  should 
make  an  equitable  and 
nondiscriminatory  contribution  to  the 
preservation  and  advancement  of 
universal  service.  *   •   *  There  should 
be  specific,  predictable,  and  sufficient 
Federal  and  State  mechanisms  to 
preserve  and  advance  universal 
service  '  Arguably,  these  principles  can 
be  interpreted  as  requiring 
competitively-neutral  mechanisms  for 
recovering  universal  service  support, 
rather  than  recovering  such  support 
through  rates  for  interconnection  or 
unbundled  network  elements  On  the 
other  hand,  the  statutory  schedule  for 
completion  of  the  universal  service 
reform  proceeding  (15  months  from 
enactment  of  the  1996  Act)  is  different 
from  that  for  this  proceeding  (6  months 
from  the  date  of  enactment  of  the  1996 
Act).  Also,  intrastate  universal  service 
mechanisms  will  not  be  affected  directly 
by  the  section  254  joint  Board 
proceeding.  We  also  seek  comment  on 
whether  the  ability  of  states  to  take 
universal  service  support  into  account 
differs  pending  completion  of  the 
section  254  loint  Board  proceeding  or 
state  universal  service  proceedings 
pursuant  to  section  254(f).  during  any 
transition  period  that  may  be 
established  in  the  Joint  Board 
proceeding,  or  thereafter 


146.  We  recognize  that  even  though, 
as  noted  below,  the  provision  of 
interconnection  and  unbundled 
elements  pursuant  to  sections  251  and 
252  may  not  legally  displace  our 
interstate  access  charge  regime,  the  two 
types  of  services  have  clear  similarities. 
Radically  different  pricing  rules  for 
interconnection  and  unbundled 
elements,  on  the  one  hand,  and  levels  of 
interstate  access  charges,  on  the  other, 
may  create  economic  inefficiencies  and 
other  anomalies.  Indeed,  under  a  long- 
term  competitive  paradigm,  it  is  not 
clear  that  there  can  be  a  sustainable 
distinction  between  access  for  the 
provision  of  local  service  and  access  for 
the  provision  of  long  distance  service. 
Thus,  we  are  cognizant  of  the  need  to 
consider  these  issues  in  a  coordinated 
maimer,  and  believe  it  is  critically 
important  to  reform  our  interstate  access 
charge  rules  in  the  near  future. 

147.  Finally,  we  note  that  certain 
incumbent  LECs  have  advocated  that 
interconnection  rates  be  set  based  on  the 
"efficient  component  pricing  rule" 
(ECPR)  proposed  by  economist  William 
Baumol  and  others.  Under  this 
approach,  an  incvunbent  carrier  that 
sells  an  essential  input  service,  such  as 
interconnection,  to  a  competing  network 
would  set  the  price  of  that  input  service 
equal  to  "the  input's  direct  per-unit 
incremental  costs  plus  the  opportunity 
cost  to  the  input  supplier  of  the  sale  of 

a  unit  of  input."  Under  the  ECPR. 
competitive  entry  will  not  place  at 
greater  risk  the  incumbent's  recovery  of 
its  overhead  costs  or  any  profits  that  it 
otherwise  would  forgo  due  to  the  entry 
of  the  competitor.  In  other  words,  the 
incumbent's  profitability  would  not  be 
diminished  by  providing 
interconnection  or  unbundled  elements 
or  both.  Proponents  of  ECPR  argue  that 
the  ECPR  creates  an  incentive  for 
services  to  be  provided  by  the  lowest- 
cost  provider  and  that  it  makes  the 
incumbent  indifferent  to  whether  it  sells 
an  input  service  to  a  competitor  or  a 
final  service  to  an  end  user.  Critics, 
however,  have  argued  that  these 
properties  only  hold  in  special 
circumstances.  The  ECPR  presupposes 
that  the  incumbent  is  the  sole  provider 
of  a  bottleneck  service,  and  seeks  to 
define  efficient  incentives  for 
incremental  entry  based  on  that 
assumption.  Under  the  ECPR, 
competitive  entry  does  not  drive  prices 
toward  competitive  levels,  because  it 
permits  the  incumbent  carrier  to  recover 
its  full  opportunity  costs,  including  any 
monopoly  profits.  In  general,  the  ECPR 
framework  precludes  the  opportunity  to 
obtain  the  advantages  of  a  dynamically 
competitive  marketplace.  These 


argimients  cast  significant  doubts  on  the 
claims  that  the  rule  will  yield  efBcient 
outcomes  over  time.  Finally,  as  an 
administrative  matter,  it  would  be 
difficult  for  a  regulatory  agency  to 
determine  a  carrier's  actual  opportunity 
cost. 

148.  We  tentatively  conclude  that  use 
of  the  ECPR  or  equivalent 
methodologies  to  set  prices  for 
interconnection  and  unbundled  network 
elements  would  be  inconsistent  wi\h  the 
section  252(d)(1)  requirement  that  be 
based  on  "cost."  We  propose  that  states 
be  precluded  from  using  this 
methodology  to  set  prices  for 
interconnection  and  access  to 
unbimdled  elements.  Moreover,  we  seek 
comment  on  whether  such  a  pricing 
methodology,  if  used  by  a  state,  would 
constitute  a  barrier  to  entry  as  under 
section  253  of  the  1996  Act. 

(4)  Rate  Structure.  149.  The  structure 
of  inciunbent  LEC  rates  for 
interconnection  and  unbundled  network 
elements  will  influence  the  incentives 
for  interconnectors  to  purchase  and  use 
these  services,  independent  of  the  level 
at  which  rates  are  set.  For  example,  a 
usage-sensitive  rate  will  create 
incentives  for  the  piut:haser  to  minimize 
usage,  or  to  seek  out  end  users  with  low 
usage,  while  a  flat  rate  for  an  element 
will  create  incentives  to  utilize  the 
maximum  capacity  available.  Some 
possible  rate  structures  for 
intercoimection  and  access  to 
unbundled  network  elements  under  the 
1996  Act  might  produce  rates  that  are 
not  just,  reasonable,  and 
nondiscriminatory  (as  required  under 
Section  251),  might  conflict  with  the 
pricing  standard  in  section  252(d)(1).  or 
might  be  at  odds  with  the  pro- 
competitive  goals  of  the  1996  Act. 
Establishing  clear  federal  rules  and 
principles  concerning  rate  structures 
may  assist  states  and  the  parties  in 
arbitrating  rates  for  intercoimection  and 
unbundled  network  elements.  We 
therefore  seek  comment  on  some 
possible  principles  for  analyzing  rate 
structure  questions,  and  some  possible 
principles  to  guide  state  (and  ultimately 
judicial)  decisions  in  structuring  rates 
for  interconnection  and  unbundled 
network  elements. 

150.  In  general,  we  believe  that  costs 
should  be  recovered  in  a  manner  that 
reflects  the  way  they  are  incurred.  This 
approach  is  consistent  with  the  1996 
Act's  pricing  standard  for 
interconnection  and  unbundled  network 
elements,  which  indicates  that  prices 
should  be  based  on  cost.  Network 
providers  inciu-  costs  in  providing  two 
broad  categories  of  facilities,  dedicated 
and  shared.  Dedicated  facilities  are 
those  that  are  used  by  a  single  party — 
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either  an  end  user  or  an  interconnecting 
network.  Shared  facilities  are  those  that 
are  used  by  multiple  parties.  The  cost  of 
a  dedicated  facility  can  be  attributed 
directly  to  the  party  ordering  the  service 
that  uses  that  facility,  and  it  is  therefore 
efficient  for  that  party  to  pay  charges 
that  recover  the  hill  cost  of  the  facility. 
A  non-traffic  sensitive  (NTS)  or  "flat- 
rated"  charge  is  most  efficient  for 
dedicated  facilities,  because  it  ensures 
that  a  customer  will  pay  the  full  cost  of 
the  facility,  and  no  more.  It  ensures  that 
the  customer  will,  for  example,  add 
additional  lines  only  if  the  customer 
believes  that  the  benefits  of  the 
additional  lines  will  exceed  their  cost. 
It  also  ensures  that  the  customer  will 
not  face  an  additional  (and  non-cost- 
based)  usage  charge. 

151.  We  Delieve  the  costs  of  shared 
facilities  should  be  recovered  in  a 
manner  that  efficiently  apportions  costs 
among  users  that  share  the  facility.  We 
seek  comment  on  whether  a  capacity- 
based  NTS  rate  or  a  traffic-sensitive  (TS) 
rate  may  be  efficient  for  recovering  the 
cost  of  shared  facilities  in  any  given 
circumstance.  For  shared  facilities 
whose  cost  varies  with  capacity,  such  as 

.  network  switching,  it  may  be  efficient  to 
set  prices  using  any  of  the  following:  a 
usage-sensitive  charge;  a  usage-sensitive 
charge  for  peak-time  usage  and  a  lower 
charge  for  off-peak  usage;  or  a  flat 
charge  for  the  peak  capacity  that  an 
interconnector  wishes  to  pay  for  and  use 
as  though  that  portion  of  the  facility 
were  dedicated  to  the  interconnector. 

152.  We  seek  comment  on  whether, 
pursuant  to  section  251(c)(2),  (3),  (6), 
and  251(d)(1).  we  should  adopt  rate 
structure  principles  for  states  to  apply 
in  meeting  the  pricing  responsibilities 
under  section  252(d)(1).  We  also  seek 
comment  on  how  such  requirements 
might  further  our  goal  of  having  clear 
and  administratively  simple  rules.  More 
specifically,  we  seek  comment  on 
whether  we  should  require  states  to 
adopt  rate  structures  that  are  cost- 
causative  and.  in  particular,  whether  we 
should  require  states  to  provide  for 
recovery  of  dedicated  facility  costs  on  a 
flat-rated  basis  or,  at  a  minimum,  make 
LECs  offer  a  flat-rate  option.  In  the 
absence  of  such  a  standard,  could  usage 
sensitive  rates  for  dedicated  facilities 
cause  serious  inefficiencies,  harm 
competition,  or  be  contrary  to  the 
requirements  of  the  1996  Act?  For 
example,  a  usage-based  charge  could 
cause  parties  with  high  traffic  volumes 
to  overpay  (i.e.,  pay  more  than  the  fixed 
cost  of  the  facihty).  and  parties  with  low 
traffic  volumes  to  imderpay  (i.e.,  pay 
less  than  the  fixed  cost  of  the  facility). 
In'addition,  a  usage-based  charge  could 
give  all  parties  an  uneconomic  incentive 


to  reduce  their  traffic  volumes  or  to 
avoid  connecting  with  networks  that 
impose  such  charges.  It  also  could  give 
parties  with  low  volumes  of  traffic,  who 
face  below-cost  prices,  an  incentive  to 
add  lines  that  they  valued  less  than 
their  cost.  The  Washington  Utilities 
Commission,  for  example,  has 
concluded  that  measured  use 
interconnection  rates  are  not  cost-based 
and  could  harm  local  consumers,  and 
therefore  rejected  a  measured  use 
compensation  structure  as  an  exclusive 
compensation  mechanism. 

153.  We  also  seek  comment  on 
whether  we  should  adopt  any  rules  for 
pricing  of  shared  facilities.  Parties 
should  address  the  circumstances  under 
which  TS  rates  or  flat  capacity-based 
rates  would  produce  efficient  results  for 
shared  facilities.  Several  parties  have 
argued  that,  in  the  context  of 
interconnection  and  access  to 
unbundled  incumbent  LEC  networks, 
interconnectors  should  have  the  option 
of  paying  for  and  using  a  portion  of  the 
capacity  of  incimibent  LEC  switches.  As 
proposed  by  some,  interconnectors 
would  pay  a  flat  rate  for  the  use  of  a 
certain  amount  of  inciunbent  LECs 
switching  capacity,  and  this  rate  would 
be  discounted  based  on  volume  and 
term  commitments.  The  interconnector 
would  be  able  to  use  this  platform  to 
provide  both  basic  local  svntching 
service  as  well  as  vertical  switching 
featiu«s — such  as  caller  ID  and  call 
forwarding — to  its  end  users  without 
paying  the  incumbent  LEC  a  separate 
charge  for  these  services.  The 
interconnector  would  assume  the  risk  of 
generating  sufficient  traffic  to  justify  the 
capacity  it  purchased  from  the 
inciunbent  LEC.  We  seek  comment  on 
the  "switch  platform"  concept,  on 
whether  the  1996  Act  requires  that 
switching  capacity  be  made  available  to 
new  entrants  on  this  basis,  and  on  the 
competitive  implications  of  such  a  rate 
structure.  We  also  seek  comment  on 
whether,  in  the  context  of  these 
bottleneck  facilities  offered  by 
incumbent  LECs  to  their  competitors, 
any  measures  are  necessary  to  prevent 
incumbent  LECs  fitjm  recovering  more 
than  the  total  cost  of  a  shared  facility 
&t)m  users  of  that  facility.  Finally,  we 
seek  comment  on  whether  concerns 
about  pricing  of  shared  facilities  could 
be  alleviated  if.  as  discussed  below, 
sellers  of  facilities  are  not  allowed  to 
preclude  purchasers  from  further 
reselling  such  facilities  on  a  shared 
basis,  which  would  create  alternative 
sources  of  shared  capacity. 

154.  Additionally,  we  seek  comment 
on  whether  under  the  1996  Act  we 
should  require  or  permit  volume  and 
term  discounts  for  unbundled  elements 


or  services.  Commenters  are  also  invited 
to  suggest  alternative  rate  structure 
principles.  Parties  should  explain  how 
their  proposals  are  consistent  with 
economic  cost-causation  principles,  and 
with  the  language  and  intent  of  the  1996 
Act. 

(5)  Discrimination.  155.  Sections  251 
and  252  require  that  interconnecticm 
and  unbundled  element  rates  be 
"nondiscriminatory."  In  addition, 
section  251(c)(4)  requires  that,  in 
making  resale  available,  carriers  not 
impose  "discriminatory  conditions  or 
limitations  on  resale".  Finally,  section 
252(e)  provides  that  states  may  reject  a 
negotiated  agreement  or  a  portion  of  the 
agreement  if  it  "discriminates"  against  a 
carrier  not  a  party  to  the  agreement  and 
section  252(i)  requires  incumbent  LECs 
to  "make  available  any  intercoimection, 
service,  or  network  element  provided 
under  an  agreement  *  *  *  to  which  it 
is  a  party  to  any  requesting 
telecommunications  carrier  upon  the 
same  terms  and  conditions."  By 
comparison,  section  202(a)  of  the  1934 
Act  provides  that  "(i)t  shall  be  unlawful 
for  any  common  carrier  to  make  any 
unjust  or  unreasonable  discrimination 
in  charges  *   •   *  for  *   *   *  like 
communication  service." 

156.  We  seek  comment  on  the 
meaning  of  the  term 
"nondiscriminatory"  in  the  1996  Act 
compared  with  the  phrase 
"unreasonable  discrimination"  in  the 
1934  Act.  More  specifically,  in  choosing 
the  word  "nondiscriminatory,"  did 
Congress  intend  to  prohibit  all  price 
discrimination,  including  measures 
(such  as  density  zone  pricing  or  volume 
and  term  discounts)  that  are  considered 
lawful  under  section  202(a)?  We  note 
that  the  legislative  history  of  the  new 
provisions  prohibiting  discrimination 
offers  no  explicit  guidance  on  this 
question.  We  seek  comment  on  whether 
sections  251  and  252  can  be  interpreted 
to  prohibit  only  unjust  or  unreasonable 
discrimination.  For  example,  may 
carriers  charge  different  rates  to  parties 
that  are  not  similarly  situated,  such  as 
when  a  carrier  incurs  different  costs  to 
provide  service  to  such  parties?  We  also 
seek  comment  as  to  whether  we  should 
allow  such  pricing  as  a  policy  matter. 

(6)  Relationship  to  Existing  State 
Regulation  and  Agreements.  157. 
Section  251(d)(3)  of  the  1996  Act 
expressly  bars  the  Commission,  when 
prescribing  and  enforcing  regulations  to 
implement  section  251,  from  precluding 
enforcement  of  certain  existing  state 
regulations.  Specifically,  section 
251(d)(3)  prohibits  us  from 
"[precluding]  the  enforcement  of  any 
regulation,  order,  or  policy  of  a  State 
commission  that — 
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(A)  establishes  access  and 
interconnection  obligations  of  local 
exchange  carriers; 

(B)  is  consistent  with  the 
reouirements  of  this  section,  and 

lO  does  not  substantially  prevent 
implementation  of  the  requirements  of 
this  section  and  the  purposes  of  [the 
portion  of  the  1996  Act  dealing  with 
development  of  competitive  markets!  ." 

We  ask  parties  lo  address  the  meaning 
of  the  specific  terms  of  section 
251(d)(3).  What  types  of  state  policies 
would,  or  would  not.  be  consistent  with 
the  requirements  of  section  251  and  the 
purposes  of  Part  II  or  Title  II  of  the  Act? 
We  also  seek  comment  on  how  the 
particular  principles  discussed  above 
would  affect  existing  state  rules  and 
policies,  as  well  as  existing  negotiated 
agreements  between  carriers 

e.  Interexchange  Services. 
Commercial  Mobile  Radio  .Services,  and 
Non-Competing  Neighboring  LECs   15H. 
In  this  section,  we  address  whether  the 
terms  of  section  251(c)  cover 
interconnection  arrangements  between 
incumbent  LECs  and  providers  of 
interexchange  .services.  CMRS 
providers,  and  non-competing 
neighboring  LECs. 

(1)  Interexchange  Services.  159 
Sections  251(c)(2)  and  251(c)(3)  impose 
duties  upon  incumbent  LECs  to  provide 
interconnection  and  nondiscriminatory 
access  to  unbundled  network  elements, 
respectivelv.  to  "any  requesting 
telecommunications  carrier  "  In  relevant 
part,  "telecommunications  carrier"  is 
defined  in  section  3(44)  of  the  1934  Act. 
as  amended,  as  "any  provider  of 
telecommunications  services  "  Because 
interexchange  servK  es  are  a  type  of 
"telecommunications  services,"  which 
are  defined  in  section  3(46)  as  "the 
offering  of  telet  ommunications  for  a  fee 
directlv  to  the  public    .    regardless  of 
the  facilities  used."  we  conclude  that 
carriers  providing  interexchange 
services  are  "telecommunications 
carriers  "  Thus,  we  believe  that 
interexchange  carriers  may  s«»ek 
interconnection  and  unbunilled 
elements  under  subsections  (c)(2)  and 
(c)(3),  respectivelv. 

160.  With  rcspei-.t  to  section  251(c)(2). 
however,  we  tx^lieve  the  statute  imposes 
limits  on  the  purposes  for  which  any 
telecommunK;ati()ns  carrier,  including 
interexchange  carriers,  may  request 
interconnection  pursuant  to  that 
section  Section  251(c)(2)  imposes  an 
obligation  upon  incumbent  LECs  to 
provide  requesting  carriers  with 
interconnection  where  the  request  is  for 
the  "transmission  and  routing  of 
telephone  exchange  service  and 

exchange  access Felephone  exchange 

service"  is  defined  in  section  3(47)  of 


the  1934  Act.  as  amended,  as  "service 
within  a  telephone  exchange,  or  within 
a  connected  system  of  telephone 
exchanges  within  the  same  exchange 
area  operated  to  furnish  to  subscribers 
intercommunicating  service  of  the 
character  ordinarily  furnished  by  a 
single  exchange."  or  "comparable 
scrvicels]."  According  to  this  definition, 
i.iterexchange  service  does  not  appear  to 
constitute  a  "telephone  exchange 
service."  We  seek  comment  on  this 
interpretation. 

161.  Interexchange  service  would  not 
appear  to  qualify  as  "exchange  access" 
either.  "Exchange  access"  is  defined  in 
section  3(16)  of  the  1934  Act,  as 
amended,  as  "the  offering  of  access  to 
telephone  exchange  services  or  facilities 
for  the  purpose  of  the  origination  or 
termination  of  telephone  toll  services." 
This  definition  would  appear  to  require 
a  telecommunications  carrier  to  request 
interconnection  for  purposes  of 
"offering"  access  to  exchange  services. 
An  interexchange  carrier  that  requests 
interconnection  to  originate  or  terminate 
an  interexchange  toll  call  would  not 
appear  to  be  "offering"  access  services, 
but  rather  to  be  "receiving"  access 
services.  Thus,  it  would  appear  that  the 
obligation  to  provide  interconnection 
pursuant  to  section  251(c)(2)  does  not 
apply  to  telecommunications  carriers 
requesting  such  interconnection  for  the 
purpose  of  originating  or  terminating 
interexchange  traffic.  This  tentative 
conclusion  seems  consistent  with 
section  251(i).  which  provides  that 
"Injothing  in  this  section  shall  be 
construed  to  limit  or  otherwise  affect 
the  Commission's  authority  under 
section  201."  Section  201  is  the 
statutory  basis  on  which  interexchange 
carriers  have  long  been  entitled  to 
mtercoruiect  for  the  purposes  of 
originating  and  terminating 
interexchange  traffic.  Some  have  argued 
that  our  interpretation  is  also  consistent 
with  other  provisions  of  section  251, 
such  as  section  251(g).  and  with 
Congress'  focus  on  the  local  exchange 
market.  We  seek  comment  on  our 
tentative  conclusion. 

162.  It  follows  from  the  above 
definition  of  "exchange  access"  that  a 
telecommunications  carrier  may  request 
cost -based  interconnection  under 
section  251(c)(2)  for  the  purpose  of 
offering  access  service^  in  competition 
with  the  incumbent  LEC.  We  seek 
comment,  however,  on  whether  a  carrier 
mav  request  cost-based  interconnection 
under  section  251(c)(2)  solely  for  this 
purpose.  The  language  in  section 
251(c)(2)  indicating  that  interconnecting 
comers  must  offer  "telephone  exchange 
service  and  exchange  access"  may  mean 
that  carriers  must  offer  both  "telephone 


exchange  service  and  exchange  access," 
or  it  may  mean  that  telecommunications 
carriers  may  obtain  intercormection 
£rom  an  incumbent  LEC  to  provide  one 
or  the  other  service,  or  both.  We  believe 
that  if  we  were  to  interpret  this  section 
to  require  requesting  parties  to  offer 
both  telephone  exchange  and  exchange 
access  services,  such  a  requirement 
would  exclude  competitive  access 
providers  that  currently  interconnect 
with  incumbent  LECs  in  order  to  offer 
competing  exchange  access  transport 
services,  not  telephone  exchange 
service.  Chi  the  other  hand,  if  we 
interpret  section  251(c)(2)  to  permit 
cost-based  interconnection  for  the 
purpose  of  offering  either  telephone 
exchange  or  exchange  access,  that 
interpretation  might  permit  an 
interexchange  carrier  to  form  an  affiliate 
to  obtain  interconnection  from  an 
incumbent  LEC  for  the  purpose  of 
offering  a  competing  exchange  access 
service.  The  affiliate  then  might  offer  its 
competing  service  exclusively  to  its 
interexchange  affiliate,  thereby  enabling 
the  latter  to  accomplish  indirectly — 
obtaining  interconnection  for  the 
purpose  of  receiving  exchange  access 
service — what  the  statute  appears  to 
prohibit  it  from  doing  directly  under 
section  251(c)(2).  This  concern  is  real,  of 
course,  only  if  an  exclusive  relationship 
of  this  sort  is  otherwise  lawful  under  the 
1934  Act.  as  amended,  which  it  may  not 
be.  We  seek  comment  on  this  analysis 
We  also  seek  comment  on  the  impact 
that  any  conclusion  here  would  have  on 
the  Commission's  Expanded 
Interconnection  rules,  which  address 
the  competitive  provision  of  interstate 
access.  '' 

163.  Section  251(c)(3)  appears  to  limit 
the  purposes  for  which 
telecommunications  carriers  may 
request  access  to  unbundled  network 
elements  only  in  the  sense  that  such 
carriers  must  seek  to  provide  a 
"telecommunications  service"  by  means 
of  such  elements.  As  discussed  above, 
interexchange  service  is  a 
"telecommunications  service."  Thus, 
we  tentatively  conclude  that  carriers 
may  request  unbundled  elements  for 
purposes  of  originating  and  terminating 
interexchange  toll  traffic,  in  addition  to 
whatever  other  services  the  carrier 
wishes  to  provide  over  those  facilities. 

164.  Some  interested  persons  have 
suggested  that  this  interpretation  of 
section  251(c)(3)  would  allow 
interexchange  carriers,  in  effect,  to 
obtain  network  elements  in  order  to 
avoid  the  Commission's  Part  69  access 
charges,  but  would  not  require  such 
carriers  to  use  such  elements  to  compete 
with  the  incumbent  LEC  to  provide 
telephone  exchange  service  to 
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subscribers.  In  opposition,  others  may 
argue  that  incumbent  LECs  are  not 
obliged  under  section  251(c)(3)  to 
provide  access  to  unbundled  elements, 
such  as  a  local  loop,  solely  for  the 
purpose  of  originating  and  terminating 
interexchange  toll  traffic.  Rather,  the 
argument  might  go,  the  incumbent 
LECs  statutory  obligation  to  provide 
network  elements  extends  only  to 
providing  exclusive  access  to  an  entire 
loop,  in  which  case  an  interexchange 
carrier  could  not,  as  a  practical  matter, 
purchase  such  access  without  having 
won  over  the  local  customer  associated 
with  the  loop  and  providing  that 
telephone  exchange  service  to  that 
customer  (or  arranging  for  others  to 
provide  it).  This  latter  reading  of  the 
statute  is  consistent  with  our  earlier 
discussion  concerning  the  meaning  of 
the  term  "network  element."  There  we 
noted  that  a  network  element  appears  to 
refer  to  a  facility  or  function,  rather  than 
a  jurisdictionally  distinct  service,  such 
as  switching  for  intrastate  exchange 
access.  We  also  note  that  viewing  a 
network  element  as  a  jurisdictionally 
distinct  service  might  be  inconsistent 
with  the  pricing  standards  set  forth  in 
section  252(d)(1),  which  suggest  that 
prices  for  these  elements  should  be  set 
on  the  basis  of  some  measure  of 
economic  costs,  not  jurisdictionally 
separated  costs.  Moreover,  as  with 
section  251(c)(2),  allowing 
interexchange  carriers  to  circumvent 
Part  69  access  charges  by  subscribing 
under  section  251(c)(3)  to  network 
elements  solely  for  the  purpose  of 
obtaining  exchange  access  may  be 
viewed  as  inconsistent  with  other 
provisions  in  section  251,  such  as 
sections  251(i]  and  251(g),  and  contrary 
to  Congress'  focus  in  these  sections  on 
promoting  local  competition.  Lastly, 
such  a  reading  of  the  statute  may  effect 
a  fundamental  jurisdictional  shift  by 
placing  interstate  access  charges  under 
the  administration  of  state  commissions. 
We  seek  comment  on  these  issues. 

165.  If  a  carrier  that  provides 
interexchange  toll  services  purchases 
access  to  unbundled  network  elements 
in  order  to  provide  such  toll  services — 
either  alone  if  the  statute  permits  it,  or 
in  conjunction  with  local  exchange 
services — we  tentatively  conclude  that 
the  incumbent  LEC  may  not  assess  Part 
69  access  charges  in  addition  to  the 
charges  assessed  for  the  network 
elements  determined  under  sections  251 
and  252.  Section  252,  we  note,  requires 
that  charges  for  elements  shall  be  based 
on  cost.  'Thus,  the  additional  imposition 
of  Fart  69  access  charges  would  result 
in  total  charges  not  based  on  cost  and 
thus  would  seem  inconsistent  with  the 


statutory  scheme.  We  seek  comment  on 
this  conclusion.  In  commenting,  parties 
may  want  to  discuss  the  relevance  of 
section  272(e)(3).  That  section  requires 
BOCs,  after  entering  the  in-region 
interexchange  business,  to  impose  on 
their  affiliates — or  impute  to 
themselves — access  charges  no  lower 
than  what  they  charge  to  unaffiliated 
interexchange  carriers.  In  light  of  the 
above  discussion  and  its  possible 
implications  for  our  Part  69  access 
charge  regime,  we  repeat  here  our 
intention  of  taking  up  access  charge 
reform  in  the  very  near  future. 

(2)  Commercial  Mobile  Radio 
Services.  166.  We  next  seek  comment  on 
whether  interconnection  arrangements 
between  incumbent  LECs  and 
commercial  mobile  radio  service 
(CMRS)  providers  fall  within  the  scope 
of  section  251(c)(2).  As  indicated  below 
in  the  discussion  of  section  251(b)(5), 
we  also  seek  comment  on  the  separate 
but  related  question  of  whether  LEC- 
CMRS  transport  and  termination 
arrangements  fall  within  the  scope  of 
section  251(b)(5). 

167.  With  respect  to  section  251(c)(2), 
because  the  obligations  of  that  section, 
and  of  section  251(c)  generally,  apply 
only  to  incumbent  LECs,  we  tentatively 
conclude  that  CMRS  providers  are  not 
obliged  to  provide  interconnection  to 
requesting  telecommunications  carriers 
under  the  provision  of  section  251(c)(2). 
CMRS  providers  are  not  encompassed 
by  the  1996  Act's  definition  of 
"incumbent  local  exchange  carrier" 
discussed  above. 

168.  LEC-CMRS  interconnection 
arrangements  may  nonetheless  fall 
within  the  scope  of  section  251(c)(2)  if 
CMRS  providers  are  "requesting 
telecommunications  carrier[s]"  that  seek 
interconnection  for  the  purpose  of 
providing  "telephone  exchange  service 
and  exchange  access."  CMRS  are  within 
the  definition  of  "telecommunications 
services"  in  section  3(46)  of  the  1934 
Act,  as  amended,  because  they  are 
offered  "for  a  fee  directly  to  the  public." 
Similarly,  CMRS  providers  are  within 
the  definition  of  "telecommunications 
carrier(s]"  in  section  3(44)  because  they 
are  "providerfsj  of  telecommunications 
services."  The  phrase  "telephone 
exchange  service"  is  arguably  broad 
enough  to  encompass  at  least  some 
CMRS.  "(Tjelephone  exchange  service" 
is  defined  as  either  "(A)  service  within 

a  telephone  exchange,  or  within  a 
connected  system  of  telephone 
exchanges  within  the  same  exchange 
area  operated  to  furnish  to  subscribers 
intercommunicating  service  of  the 
character  ordinarily  furnished  by  a 
single  exchange,  and  which  is  covered 
by  the  exchange  service  charge,  or  (B) 


comparable  servicefs]."  We  seek 
comment  on  which  if  any  CMRS. 
including  voice-grade  services,  such  as 
cellular,  PCS,  and  SMR,  and  non-voice- 
grade  services,  such  as  paging,  fit  this 
definition.  In  commenting,  parties 
should  address  any  past  Commission 
statements  that  bear  on  the  matter. 

169.  If  CMRS  providers  seeking 
intercormection  from  incumbent  LECs 
fall  within  the  purview  of  section 
251(c)(2),  or  of  section  251(b)(5).  there 
arises  the  question  of  the  relationship 
between  section  251  and  another  recent 
addition  to  the  1934  Act  that  also 
addresses  interconnection  between 
CMRS  providers  and  other  common 
carriers,  section  332(c).  Although  we 
seek  comment  on  the  relationship  of  the 
two  provisions  in  this  proceeding,  we 
note  that  LEC-CMRS  intercormection 
pursuant  to  section  332(c)  is  the  subject 
of  its  own  ongoing  proceeding  in  CC 
Docket  No.  95-185,  which  the 
Commission  initiated  prior  to  the 
enactment  of  the  1996  Act  We  also  note 
that  we  sought  comment  in  that 
proceeding  generally  on  the  issue  of  the 
interplay  of  section  251  and  section 
332(c)  and  have  received  extensive 
comments.  We  intend  that  CC  I>ocket 
No.  95-185  remain  open  and  we  do  not 
want  to  ask  interested  parties  to  repeat 
their  arguments  on  issues  they  have 
already  addressed  in  that  docket. 
Therefore,  in  this  proceeding,  we  ask 
parties  to  address  any  specific  issues 
presented  in  this  NP/LVf  that  are  not 
already  addressed  in  CC  Docket  No  95- 
185.  In  submitting  additional  comments, 
parties  may  want  to  address  the 
possibility  that  if  both  sections  251  and 
332(c)  apply,  the  requesting  carrier 
would  have  to  choose  the  provision 
imder  which  to  proceed.  Parties  may 
also  want  to  address  whether  it  would 
be  sound  policy  for  the  Commission  to 
distinguish  between 
telecommunications  carriers  on  the 
basis  of  the  technology  they  use.  The 
Commission  retains  the  prerogative  of 
incorporating  by  reference  comments 
filed  in  the  section  332(c)  proceeding 
into  the  record  of  this  proceeding,  and 
of  acting  on  these  p>ending  rulemakings 
in  a  maimer  that  best  serves  the  interests 
of  reasoned  decisionmaking. 

(3)  Non-Competing  Neighboring  LECs. 
170.  We  turn  next  to  whether 
interconnection  agreements  between 
incumbent  LECs  and  non-comf)eting 
neighboring  LECs  are  subject  to  section 
251(c)(2).  If  they  are.  section  252  would 
appear  to  require  that  such 
arrangements  be  made  pubUc  and  the 
terms  and  conditions  of  the  agreements 
made  available  to  other  carriers. 
Whether  this  is  true  of  existing 
arrangements  between  incumbent  LECs 
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and  non-competing  neighboring  LECs 
depends  on  the  resolution  of  the  issue, 
discussed  above,  of  existing  agreements 
generally. 

171.  "Oie  language  of  section  251(c)(2). 
which  encompasses  interconnection 
requested  for  the  purposes  of  providing 
"telephone  exchange  service  and 
exchange  access."  appears  to  encompass 
the  services  provided  by  non-competing 
neighboring  LECs.  By  definition,  such 
LECs  provide  "telephone  exchange 
service  and  exchange  access." 
Nevertheless,  a  reading  of  section 
251(c)(2)  in  context  shows  that  it  is  part 
of  a  provision  designed  to  promote 
competition  against  the  incumbent  LEC. 
and  on  this  basis,  the  requirements  set 
forth  therein  could  arguably  be 
understood  to  apply  only  to 
arrangements  between  competing 
carriers.  We  note,  however,  that  in 
deciding  this  issue,  we  do  not  seek  to 
create  any  dismcentives  that  might 
hamper  competition  between 
neighboring  carriers.  We  seek  comment 
on  which  of  the  above  interpretations  is 
correct.  To  the  extent  a  party  advocates 
the  latter  interpretation,  we  also  seek 
comment  on  the  implications,  if  any,  for 
the  CMRS  discussion. 

3.  Resale  Obligations  of  Incumbent  LECs 

a.  Statutory  Language.  172  Section 
251(c)(4)  imposes  a  duty  upon 
incumbent  LECs  to  offer  certain  services 
for  resale  at  wholesale  rates. 
Specifically.  set;tion  251(c)(4)  requires 
mcumbent  LECs  (A)  to  offer  for  resale 
at  wholesale  rates  any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers;  and  (B)  not  to  prohibit,  and  not 
to  impose  unreasonable  or 
discriminatory  conditions  or  limitations 
on.  the  resale  of  such 
telecommunications  service,  except  that 
a  State  commission  may.  consistent 
with  regulations  prescribed  by  the 
Commission  under  this  section,  prohibit 
a  reseller  that  obtains  at  wholesale  rates 
a  telecommunications  service  that  is 
available  at  retail  only  to  a  category  of 
subscribers  from  offering  such  service  to 
a  different  category  of  subscribers. 

173.  We  seek  comment  generally  on 
the  application  of  this  section,  as  set 
forth  in  some  detail  below.  We  will  first 
discuss  the  services  subject  to  resale  and 
conditions  on  such  resale  and  then  turn 
to  the  pricing  issues  concerning  resale 
We  also  seek  comment  generally  on  the 
relationship  of  this  section  to  section 
251(b)(1),  which  imposes  certain  resale 
duties  on  all  LECs. 

b.  Resale  Services  and  Conditions. 
174.  Section  251(c)(4)(A)  provides  that 
incumbent  LECs  xust  o^er  for  resale  at 


wholesale  rates  "any 
telecommunications  service  that  the 
carrier  provides  at  letail  to  subscribers 
who  are  not  telecommunications 
carriers."  Section  251(b)(1)  imposes  on 
all  LECs  "the  duty  not  to  prohibit,  and 
not  to  impose  unreasonable  or 
discriminatory  conditions  or  limitations 
on,  the  resale  of  its  telecommunications 
services."  One  view  of  the  relationship 
between  section  251(b)(1)  and  section 
251(c)(4)  is  that  all  LECs  are  prohibited 
from  imfHMing  unreasonable  restrictions 
on  resale,  but  that  only  incumbent  LECs 
that  provide  retail  services  to 
subscribers  that  are  not 
telecommunications  carriers  are 
required  to  make  such  services  available 
at  wholesale  rates  to  requesting 
telecommunications  carriers.  We  seek 
comment  on  this  view. 

175  We  also  seek  comment  on  what 
limitations,  if  any.  incumbent  LECs 
should  be  allowed  to  impose  with 
respect  to  services  offered  for  resale 
under  section  25 1(c)(4).  Should  the 
incumbent  LEC  have  the  burden  of 
proving  that  a  restriction  it  imposes  is 
reasonable  and  nondiscriminatory? 
Given  the  pro-competitive  thrust  of  the 
1996  Act  and  the  belief  that  restrictions 
and  conditions  are  likely  to  be  evidence 
of  an  exercise  of  market  pxjwer.  we 
believe  that  the  range  of  permissible 
restrictions  should  be  quite  narrow.  We 
seek  comment  on  this  view.  We  also 
seek  comment  on  whether,  and  if  so 
how,  the  resale  obligation  under  section 
251(c)(4)  extends  to  incimibent  LECs 
discounted  and  promotional  offerings. 
Did  Congress  intend  for  such  offerings 
to  be  provided  at  wholesale  rates,  based 
on  the  promotional  rate  minus  avoided 
costs,  or  does  the  obligation  to  provide 
for  resale  at  wholesale  rates  only  apply 
to  the  incumbent  LECs  standard  retail 
offerings?  If  the  obhgation  extends  only 
to  the  standard  offering,  what  effect 
would  that  have  on  the  use  of  resale  as 
a  means  of  entering  the  local  market?  If 
the  obligation  applies  to  promotional 
and  discounted  offerings,  must  the 
entrant's  customer  take  service  pursuant 
to  the  same  restrictions  that  apply  to  the 
incumbent  LECs'  retail  customers? 
Moreover,  how  would  such  restrictions 
be  enforced  without  impeding 
comp>etition  (e.g..  through  disclosure  of 
competitively  sensitive  information)? 
We  also  seek  comment  on  whether  a 
LEC  can  avoid  making  a  service 
available  at  wholesale  rates  by 
withdrawing  the  service  from  its  retail 
offerings,  or  whether  it  should  be 
required  to  make  a  showing  that 
withdrawing  the  offering  is  in  the  public 
interest  or  that  competitors  will 
continue  to  have  an  alternative  way  of 


providing  service.  We  also  seek 
comment  on  whether  access  to 
unbundled  elements  addresses  this 
concern. 

1 76.  We  seek  comment  on  the 
meaning  of  the  language  that  "a  State 
commission  may,  consistent  with 
regulations  prescribed  by  the 
Commission  under  this  section,  prohibit 
a  reseller  that  obtains  at  wholesale  rates 
a  telecommunications  service  that  is 
available  at  retail  only  to  a  category  of 
subscribers  from  offering  such  service  to 
a  difiierent  category  of  subscribers."  The 
provision  suggests  that  Congress  did  not 
intend  to  allow  competing 
telecommimications  carriers  to  purchase 
a  service  that,  pursuant  to  state  or 
federal  policy,  is  offered  at  subsidized 
prices  to  a  specified  category  of 
subscribers  (e.g..  residential 
subscribers),  and  then  resell  such 
service  to  customers  that  are  not  eligible 
for  such  subsidized  service  (e.g.. 
business  subscribers).  For  example,  it 
might  be  reasonable  for  a  state  to  restrict 
the  resale  of  a  residential  exchange 
service  that  is  limited  to  low-income 
consumers,  such  as  the  existing  Lifeline 
program.  At  the  same  time,  we  have 
generally  not  allowed  carriers  to  prevent 
other  carriers  from  purchasing  high 
volume,  low  price  offerings  to  resell  to 

a  broad  pool  of  lower  volume 
customers.  We  seek  comment  on  this 
analysis. 

177.  We  note  that  states  have  adopted 
various  poUcies  regarding  resale  of 
telecommunications  services.  For 
example,  some  states  prohibit  the  resale 
of  flat-rated  services  and  residential 
service.  Other  states  require  or  permit 
the  resale  of  residential  services,  but 
place  restrictions,  or  permit  the  LECs  to 
place  restrictions,  on  the  resale  of  such 
service.  For  example,  Illinois  prohibits 
the  resale  of  residential  services  to 
customers  other  than  residential  users, 
while  Washington  and  Ohio  permit 
carriers  to  prohibit  or  to  place 
reasonable  restrictions  on  the  resale  of 
residential  services  to  business 
customers.  Finally,  some  states  have 
imposed  nondiscrimination 
requirements  similar  to  those  contained 
in  section  251(c)(4).  Colorado  has 
enacted  rules  governing  the 
authorization  of  local  exchange  service 
providers,  and  has  prohibited  faciUties- 
based  teleconununications  providers 
from  imposing  unreasonable  or 
discriminatory  limitations  on  the  resale 
of  the  regulated  telecommunications 
service.  Pennsylvania  also  prohibits  a 
LEC  from  maintaining  or  imposing 
resale  or  sharing  restrictions  on  any 
service  that  the  state  commission  finds 
to  be  competitive.  We  seek  comment  on 
whether  it  would  be  consistent  with  the 
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1996  Act  to  use  any  state  policies 
concerning  restrictions  on  resale  in  our 
federal  policies.  We  also  seek  comment 
on  state  poUcies  that  are  inconsistent 
with  the  goals  of  the  1996  Act  or  that 
are  inadvisable  from  a  policy 
perspective.  Parties  are  also  invited  to 
comment  on  whether  requiring  new 
entrants  to  cope  with  resale  policies  that 
are  inconsistent  from  one  state  to 
another  would  disadvantage  them 
competitively  in  a  manner  inconsistent 
with  the  1996  Act. 

c.  Pricing  of  Wholesale  Services.  (1) 
Statutory  Language.  178.  The 
requirement  in  section  Z51(c)(4)  that 
incumbent  LECs  offer  services  at 
"wholesale  rates"  is  elaborated  in 
section  252(d)(3],  which  sets  forth  the 
standards  that  states  must  use  in 
arbitrating  agreements  and  reviewing 
rates  under  HOC  statements  of  generally 
available  terms  and  conditions.  Section 
252(d)(3)  provides  that  wholesale  rates 
shall  be  set  "on  the  basis  of  retail  rates 
charged  to  subscribers  for  the 
telecommunications  service  requested, 
excluding  the  portion  thereof 
attributable  to  any  marketing,  billing, 
collection,  and  other  costs  that  will  be 
avoided  by  the  local  exchange  carrier." 
As  previously  discussed  in  Section 
II.B.2.d.l.,  we  beUeve  that  the 
Commission  is  authorized  to  promulgate 
rules  for  the  states  in  applying  section 
252(d). 

(2)  Discussion.  179.  We  seek  comment 
generally  about  the  meaning  of  the  term 
"wholesale  rates"  in  section  251(c)(4). 
To  ensure  that  incumbent  LECs  fulfill 
their  duty  under  section  251(c)(4) 
regarding  resale  services,  can  and 
should  we  establish  principles  for  the 
states  to  apply  in  order  to  determine 
wholesale  prices  in  an  expeditious  and 
consistent  manner? 

180.  We  also  seek  comment  on 
whether  we  should  issue  rules  for  states 
to  apply  in  determining  avoided  costs. 
We  could,  for  example,  determine  that 
states  are  permitted,  under  the  Act,  to 
direct  incumbent  LECs  to  quantify  their 
costs  for  any  marketing,  billing, 
collection,  and  similar  activities  that  are 
associated  writh  offering  retail,  but  not 
wholesale  services.  We  seek  comment 
on  whether  avoided  costs  should  also 
include  a  share  of  general  overhead  or 
"mark-up"  assigned  to  such  costs.  LECs 
would  then  reduce  retail  rates  by  this 
amount,  offset  by  any  portion  of  those 
expenses  that  they  incur  in  the 
provision  of  wholesale  services.  This 
approach  appears  to  be  consistent  with 
the  statute,  but  would  create  certain 
administrative  difficulties  because  all  of 
the  information  regarding  such  costs  is 
under  the  control  of  the  incumbent 
LECs.  We  seek  comment  on  how  this 


approach  could  be  adopted  without 
creating  imnecessary  burdens  on  the 
LECs. 

181.  Alternatively,  we  could  establish 
a  uniform  set  of  presumptions  that 
states  could  adopt  and  that  would  apply 
in  the  absence  of  quantifications  of  such 
costs  by  incimibent  LECs.  For  example, 
the  Commission  covdd  identify  a 
significant  niunber  of  expenses  that  the 
states  would  presume  to  be  retail 
expenses,  absent  a  contrary  showing  by 
the  incumbent  LEC.  Such  presumptions 
recognize  that  it  may  be  difficult  to 
obtain  cost  data  from  incimibent  LECs. 
They  also  appear  to  be  consistent  with 
section  252Cb){4)(B),  which  provides 
that,  "li]f  any  party  refuses  or  fails 
unreasonably  to  respond  on  a  timely 
basis  to  any  reasonable  request  from  the 
state  Commission,  then  the  State 
commission  may  proceed  on  the  basis  of 
the  best  information  available  to  it  from 
whatever  source  derived."  In  addition, 
we  could  identify  specific  accounts  or 
portions  of  accounts  in  the 
Commission's  Uniform  System  of 
Accounts  (USOA)  that  the  states  should 
include  as  "avoided  costs."  Another 
issue  on  which  we  seek  comment  is 
whether  states  should  be  permitted  or 
required  to  allocate  some  common  costs 
to  "avoided  cost"  activities.  We  seek 
comment  on  these  options,  and  invite 
parties  to  propose  other  options.  We 
also  seek  conunent  on  how  any 
approach  would  further  our  goals  of 
clarity  and  administrative  simpUcity. 

182.  We  also  seek  comment  on 
whether  we  should  establish  rules  that 
allocate  avoided  costs  across  services. 
Should  incumbent  LECs  be  allowed,  or 
required,  to  vary  the  percentage 
wholesale  discounts  across  different 
services  based  on  the  degree  the  avoided 
costs  relate  to  those  services?  For 
example,  if  incumbent  LECs  spend  more 
money  marketing  vertical  features  than 
they  spend  marketing  basic  local 
exchange  service,  the  wholesale  rate  for 
vertical  features  could  be  reduced  by  a 
proportionally  greater  amount  from  the 
retail  rate  than  would  be  the  case  for 
basic  local  exchange  service.  The  benefit 
of  any  such  approach  is  that  it  is  likely 
to  result  in  wholesale  rates  which  are 
more  cost-based  than  a  uniform 
allocation  across  services,  and  that 
should  facilitate  efficient  entry. 
However,  the  administrative  complexity 
of  this  approach  may  outweigh  the 
benefits.  We  seek  comment  on  this 
approach  and  on  other  options,  such  as 
requiring  that  avoided  costs  be  allocated 
proportionately  across  all  services  so 
that  there  would  be  a  uniform  discoimt 
percentage  off  of  the  retail  rate  of  each 
service. 


183.  While  most  states  have  taken  no 
action  in  this  area,  a  few  states  have 
considered  these  issues.  Cahfomia 
recently  establi^ed  interim  wholesale 
rates  based  on  identified  costs 
attributable  to  retailing  functions.  Based 
on  the  costs,  California  required  Pacific 
Bell  to  offer  a  1 7  percent  discount  below 
retail  business  rates  and  a  10  percent 
discount  below  its  retail  residential 
rates.  It  also  required  GTE  to  set 
wholesale  rates  12  percent  below  its 
retail  business  rates  and  7  percent  below 
its  residential  rates.  In  Illinois, 
Ameritech  has  filed  wholesale  tariffis 
with  rates  that  are  approximately  6 
percent  below  undiscounted  residential 
retail  rates  and  10  percent  below 
undiscounted  business  retail  rates. 
These  tariffs  are  in  effect,  but  are  subject 
to  revision  in  a  tariff  proceeding 
pending  before  the  Illinois  Commerce 
Commission.  Illinois  commission  staff 
have  recommended  that  wholesale 
prices  be  set  on  the  basis  of  retail  rates 
less  a  measure  of  net  avoided  costs.  The 
measure  of  avoided  costs  would  include 
the  net  total  assigned  costs  (TSLRIC 
plus  an  allocation  of  joint  costs)  of  the 
avoided  functions  and  a  pro  rata  share 
of  the  contribution  in  existing  retail 
rates.  We  seek  conunent  on  whether  any 
of  these  approaches  by  the  states  are 
consistent  with  the  fundamental 
objectives  of  the  1996  Act,  and  which, 
if  any,  might  be  useful  in  setting 
national  policy.  We  also  invite 
comments  discussing  the  effect  of  any 
regulations  we  adopt  on  agreements  that 
have  already  been  negotiated  or 
decisions  that  have  already  been  made 
by  the  states. 

(3)  Relationship  to  Other  Pricing 
Standards.  184.  We  seek  comment  on 
the  relationship  between  rates  for 
unbundled  network  elements  and  rates 
for  wholesale  or  retail  service  offerings. 
Some  states  have  adopted  rules 
requiring  that  the  sum  of  the  rates  for 
unbundled  network  elements  be  no 
greater  than  the  retail  service  rate.  The 
Illinois  Commerce  Commission  calls 
this  the  "imputation  rule."  Proponents 
of  an  imputation  rule  argue  that  it 
prevents  anticompetitive  price  squeezes 
by  incumbent  LECs.  which  may  set 
unbundled  element  prices  too  high  in 
order  to  discourage  new  entrants  from 
purchasing  unbundled  elements  instead 
of  purchasing  and  reselling  the  bundled 
service.  A  price  squeeze  occurs  when  a 
vertically-integrated  service  provider 
increases  the  price  of  the  inputs  it  sells 
to  its  non-integrated  competitors  and/or 
decreases  the  price  of  the  products  in 
which  it  comf>efes  with  the  non- 
integrated  comf)etitors. 

185.  It  may  be  difficult  to  comply 
vfiih  an  imputation  rule,  however,  if 


18340 


Fedaral  Ragiatar  /  Vol.  61.  No.  81  /  Thursday.  April  25.  1996  /  Proposed  Rules 


rates  for  retail  services  are  below  cost, 
due  to  implicit,  non-competitively 
neutral,  intrastate  subsidy  flows.  For 
example,  assume  the  cost  of  basic 
residential  local  exchange  service  is 
$25.  including  a  $20  cost  for  the  loop 
element  and  a  S5  cost  for  the  "port" 
element,  and  the  retail  rate  for  such 
service  (including  the  federal  SLC)  is 
$10.  In  such  a  case,  application  of  the 
imputation  rule  would  require  either 
that  the  incumbent  LEC  offer  unbundled 
network  elements  to  its  competitors  at 
prices  less  than  cost,  or  that  the  retail 
rate  be  increased  to  at  least  $25. 

186.  Certain  Jtates.  including  the  New 
York  Public  Service  Commission,  have 
not  found  it  necessary  to  adopt  an 
imputation  rule.  When  the  incumbent 
LEC  sells  retail  services  st  prices  that 
are  less  than  cost,  it  may  be  that  it 
recovers  the  difference  in  other  state 
retail  service  rates  and  in  interexchange 
access  charges.  For  example,  in  the 
example  cited  above,  the  customer  may 
pay  12  cents  per  minute  for  intrastate 
toll  traffic  that  costs  only  2  cents  per 
minute  to  provide,  and  may  generate 
long-distance  traffic  for  which  the 
inctmibent  LEC  receives  access  charges 
of  3  cents  per  minute  even  though  it 
costs  only  t  cent  per  minute  to  provide 
such  access.  Under  these  circumstances, 
it  could  be  argued  that  no  imputation 
rule  is  needed  to  protect  new  entrants 
because,  as  a  matter  of  market 
economics  or  legal  obligations,  new 
entrants  purchasing  unbundled 
elements  priced  at  cost  would  be 
providing  all  of  these  services,  and  thus 
could  collect  the  same  relatively  over- 
priced revenues  for  toll  service, 
interstate  access,  vertical  features,  and 
other  offerings  to  make  up  for  the 
underpricing  of  basic  residential  local 
exchange  service.  By  contrast,  an 
entrant  that  merely  resells  a  bundled 
retail  service  purchased  at  wholesale 
rates,  would  not  receive  the  access 
revenues.  There  are  at  least  two  possible 
additional  objections  to  an  imputation 
rule,  when  it  requires  that  unbundled 
elements  b?  priced  below  cost.  First,  the 
unbundled  elements  could  be  used  to 
provide  services  that  compete  with  LEC 
retail  services  that  are  the  source  of  the 
subsidy  Second,  if  unbundled  elements 
were  priced  at  less  than  cost,  then 
efficient  facility-based  entry  would  be 
deterred,  as  new  entrants  purchase 
unbundled  network  elements  at  below 
cost  rather  than  constructing  their  own 
facihties  We  seek  comment  on  whether 
it  would  advance  the  pro-competitive 
goals  of  the  1996  Act  for  all  states  to 
follow  an  imputation  rule,  and  on  the 
potential  pitfalls  of  such  a  rule. 

187  One  action  a  state  could  take  to 
address  any  problems  created  by 


adopting  an  imputation  rule  when  retail 
rates  are  below  cost  would  be  to 
restructure  its  retail  rates  to  eliminate 
non-competitively-neutral,  implicit 
subsidy  flows.  This  restructure  could 
involve  either  making  subsidy  flows 
explicit  and  competitively  neutral, 
reducing  the  level  of  such  flows,  or  a 
combination.  For  example,  the  Illinois 
Coaimerce  Commission,  before  enacting 
an  imputation  rule,  divided  the  state 
into  three  access  areas  with  separate 
rates  in  each  area.  It  then  restructured 
rates,  so  that  retail  rates  in  each  access 
area  are.  on  average,  above  TSLRIC.  Are 
such  changes  required  punuant  to 
section  254(f)?  Section  254(f)  provides 
that  a  state  "may  adopt  regulations  not 
inconsistent  with  the  Commission's 
rules  to  preserve  and  advance  imiversal 
service"  and  "may  adopt  regulations  to 
provide  for  additional  definitions  and 
standards  to  preserve  and  advance 
universal  service  within  that  State  only 
to  the  extent  that  such  regulations  adopt 
additional  specific,  predictable,  and 
sufficient  mechanisms  to  support  such 
definitions  or  standards  that  do  not  rely 
on  or  burden  Federal  universal  service 
support  mechanisms."  We  seek 
comment  on  the  relative  advantages  and 
detriments  of  this  and  other  alternatives 
as  either  federal  policies  or  policies  that 
individual  states  could  adopt. 

188.  We  note  that,  to  the  extent 
federal  implicit  universal  service 
subsidies  contribute  to  any  problems 
created  by  adopting  an  imputation  rule 
when  retail  rates  are  below  cost,  they 
will  be  addressed  in  the  federal-state 
joint  board  review  of  universal  service 
requirements  being  conducted  pursuant 
to  section  254.  We  further  note  that  at 
least  one  incumbent  LEC  has  suggested 
in  another  proceeding  that  the 
Commission  consider  commencing  a 
proceeding  to  determine  whether  it 
would  be  appropriate  to  enter  a 
preemption  order  requiring  that  rates  for 
local  service  exceed  the  cost  of 
providing  that  service.  We  seek 
comment  on  these  issues.  We  also  invite 
comment  on  whether  some  interim  rules 
might  be  appropriate  to  address  this 
problem  before  the  federal-state  joint 
board  estabUshed  pursuant  to  section 
254  acts,  which  could  be  up  to  nine 
months  after  we  issue  an  order  in  this 
proceeding.  We  also  solicit  comment  on 
any  other  rules  that  should  be  adopted 
concerning  the  relationship  between 
services  or  elements  that  are  necessary 
to  promote  the  goals  of  the  Act. 

4.  Duty  to  Provide  Public  Notice  of 
Technical  Changes 

189.  Section  251(c)(5)  of  the  1996  Act 
requires  incumbent  LECs  to  "provide 
reasonable  public  notice  of  changes  in 


the  information  necessary  for  the 
transmission  and  routing  of  services 
using  that  local  exchange  carrier's 
iiacillties  or  networks,  as  well  as  of  any 
other  changes  that  would  affect  the 
interoperability  of  those  fodlities  and 
networks."  We  tentatively  conclude  that 
(1)  "information  necessary  for 
transmission  and  routing"  should  be 
defined  as  any  information  in  the  LEG'S 
possession  that  affects  interconnectors' 
performance  or  ability  to  provide 
services;  (2)  "services"  should  include 
both  telecommunications  services  and 
information  services  as  defined  in 
sections  3(46)  and  3(20).  respectively,  of 
the  1934  Act.  as  amended;  and  (3) 
"interoperability"  should  be  defined  as 
the  ^iiity  of  two  cm'  more  facilities,  or 
networks,  to  be  connected,  to  exchange 
informaticui,  and  to  use  the  information 
that  has  been  exchanged.  We  request 
comment  on  what  changes  should 
trigger  the  public  notice  requirement 
and  on  the  above  tentative  conclusions. 

190.  We  note  that  public  notice  is 
critical  to  the  tmiform  implementation 
of  network  disclosiue,  particularly  for 
entities  operating  networks  in  nvunerous 
locations  across  a  variety  of  states.  We 
tentatively  conclude  that  inctimbent 
L£Cs  should  be  required  to  disclose  all 
information  relating  to  network  design 
and  technical  standards,  and 
information  concerning  changes  to  the 
network  that  affect  interconnection.  We 
further  tentatively  conclude  that  the 
incumbent  LEC.  at  a  minimum,  must 
provide  the  following  specific 
information:  (1)  date  changes  are  to 
occur;  (2)  location  at  which  changes  are 
to  occur;  (3)  type  of  changes;  and  (4) 
potential  impact  of  changes.  We  believe 
that  these  proposed  categories  represent 
the  minimum  information  that  a 
potential  competitor  would  need  in 
order  to  achieve  and  maintain  efficient 
interconnection, 

191.  In  addition,  we  request  comment 
on  how  public  notice  should  be 
provided.  We  tentatively  conclude  that 
full  disclosure  of  the  required  technical 
information  should  be  provided  through 
industry  forums  [e.g..  the  Network 
Operations  Fonun  (NOF)  or 
Interconnection  Carrier  Compatibility 
Forum  (ICCF))  or  in  industry 
publications.  This  approach  would 
build  on  a  voluntary  practice  that  now 
exists  in  the  industry  and  would  result 
in  broad  availability  of  the  information. 
We  seek  comment  on  this  tentative 
conclusion.  We  further  seek  comment  as 
to  whether  incxmibent  LECs  should  be 
required  to  file  with  the  Commission  a 
reference  to  this  technical  information 
and  where  it  can  be  located,  {e.g.,  an 
Internet  address). 
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192.  We  also  tentatively  conclude  that 
incumbent  LECs  should  be  required  to: 
(1)  publicly  disclose  the  information 
within  a  "reasonable"  time  in  advance 
of  implementation;  and  (2)  make  the 
information  available  within  a 
"reasonable"  time  if  responding  to  an 
individual  request.  We  seek  comment 
on  what  constitutes  a  reasonable  time  in 
each  of  these  situations,  and  on  whether 
the  Commission  should  adopt  a 
timetable  for  disclosing  technical 
information  comparable  to  the 
disclosure  timetable  that  we  adopted  in 
the  Computer  III  proceeding.  In  Phase  D 
of  that  proceeding,  the  Commission 
required  AT&T  and  the  BOCs  to  disclose 
information  about  network  changes  or 
new  network  services  that  affect  the 
interconnection  of  enhanced  services 
with  the  network  at  two  points  in  time. 
First,  carriers  were  required  to  disclose 
such  information  at  the  "makeA)uy" 
point — ^that  is,  when  the  carrier  decides 
to  make  itself,  or  to  procure  from  an 
unaffiliated  entity,  any  product  the 
design  of  which  affects  or  relies  on  the 
network  interface.  Second,  carriers  were 
required  to  release  publicly  all  technical 
information  at  least  twelve  months  prior 
to  the  introduction  of  a  new  service  or 
network  change  that  would  affect 
enhanced  service  interconnection  with 
the  network.  If  a  carrier  is  able  to 
introduce  a  new  service  between  six  and 
twelve  months  of  the  makeA)uy  point, 
public  disclosure  was  permitted  at  the 
make/buy  point,  but,  in  no  event,  could 
the  carrier  introduce  the  service  earlier 
than  six  months  after  the  public 
disclosure.  We  seek  comment  as  to 
whether  the  Commission  should  adopt 
a  comparable  timetable  for  the  Section 
251(c)(S)  network  disclosure 
requirements  and  how  the  timetable 
should  be  implemented  in  this  context. 

193.  We  seek  comment  on  the 
relationship  between  sections  273  (c)(1) 
and  (c)(4),  which  detail  BOCs' 
disclosure  requirements  "to 
interconnecting  carriers  *  *  '  on  the 
planned  deployment  of 
telecommunications  equipment,"  and 
section  251(c)(5).  which  addresses 
disclosure  requirements  for  all 
inciunbent  LECs.  In  addition,  we  seek 
comment  on  what  enforcement 
mechanism,  if  any,  should  be  employed 
to  ensure  compUance  with  the  section 
251(c)(5)  public  notice  requirement  and 
how  we  might  reconcile  the  related 
obUgations  under  sections  251(a), 
251(c)(5)  and  256  to  make  them  simple 
to  administer. 

194.  We  seek  comment  on  the  extent 
to  which  safeguards  may  be  necessary  to 
ensure  that  information  regarding 
network  security,  national  security  and 
proprietary  interests  of  LECs. 


manufactvuers  and  othere  are  not 
compromised,  and  what  those 
safeguards  should  be. 

C.  Obligations  Imposed  on  "Local 
Exchange  Carriers"  by  Section  251(b) 

195.  Section  251(b)  imposes  certain 
specified  obligations  on  all  "local 
exchange  carriers."  "Local  exchange 
carrier"  is  defined  in  section  3(26]  as 
"any  person  that  is  engaged  in  the 
provision  of  telephone  exchange  service 
or  exchange  access."  Section  3(26) 
excludes  from  the  definition  persons 
"engaged  in  the  provision  of  a 
commercied  mobile  service  under 
section  332(c),  except  to  the  extent  that 
the  Commission  finds  that  such  service 
should  be  included  in  the  definition  of 
such  term."  We  seek  comment  on 
whether,  and  to  what  extent,  CMRS 
providers  should  be  classified  as  LECs 
and  the  criteria,  such  as  wireless  local 
loop  competition  in  the  LEC's  service 
area  by  the  CMRS  provider,  that  we 
should  use  to  make  such  a 
determination.  We  note  that  we  might 
have  authority  under  section  332  or 
other  provisions  of  the  Act  to  impose  on 
CMRS  providers  obUgations  comparable 
to  the  ones  set  forth  in  section  251(b). 
We  seek  comment  on  whether  and  how 
a  Commission  determination  that  CMRS 
providers  be  granted  flexibiUty  to 
provide  fixed  wireless  local  loop  service 
should  affect  the  determination  of 
whether  CMRS  providere  should  be 
included  in  the  definition  of  local 
exchange  carrier.  We  also  seek  comment 
on  whether  we  may  classify  a  CMRS 
provider  as  a  LEC  for  certain  purposes 
but  not  for  others.  For  example,  could 
we  treat  a  CMRS  provider  as  a  LEC  for 
purposes  of  providing  resale  but  not  for 
providing  number  portability?  We  also 
request  that  commenters  discuss 
whether  we  may  classify  some  classes  of 
CMRS  providers  as  LECs.  but  not  others, 
such  as  those  that  are  not  competing 
with  LECs.  For  example,  in  considering 
whether  to  classify  certain  CMRS 
providers  as  a  LECs,  should  we 
distinguish  between  CMRS  providers 
that  offer  cellular  service  from  those  that 
offer  only  paging  services? 

1.  Resale 

1%.  Section  251(b)(1)  imposes  a  duty 
on  all  LECs  "not  to  prohibit,  and  not  to 
impose  unreasonable  or  discriminatory 
conditions  or  limitations  on,  the  resale 
of  its  telecommunications  services." 
New  carriers  can  use  resale  of  other 
LECs'  services  to  provide  service  in  a 
geographic  area  and  such  resale 
opportunities  facilitate  beneficial  forms 
of  competition. 

197.  We  seek  comment  on  what  types 
of  restrictions  on  resale  of 


telecommimications  services  would  be 
"imreasonable"  under  this  provision. 
We  believe  that  few,  if  any,  conditions 
or  limitations  should  be  permitted 
because  such  restrictions  gmerally  are 
inconsistent  with  the  pro-competitive 
thrust  of  the  Act  and  would  likely  be 
evidence  of  the  exercise  of  mariiet 
power.  We  seek  comment  on  this 
position.  We  also  seek  comment  on 
what  standards  we  should  adopt,  if  any, 
to  determine  whether  a  resale  restriction 
shovdd  be  permitted.  Further,  we  seek 
comment  on  whether  any  restriction  on 
resale  should  be  presumed  to  be 
unreasonable  absent  an  affirmative 
showing  that  the  restriction  is 
reasonable,  and  if  so,  how  could  such  a 
showing  be  made.  Finally,  commenters 
should  address  whether  any  of  the 
issues  discussed  above  with  respect  to 
resale  by  incxmibent  LECs  as  required 
under  section  251(c)(4)  should  be 
applied  to  other  LECs  pursuant  to 
section  251(b)(1). 

2.  Nimiber  PortabiUty 

198.  Section  251(b)(2)  imposes  a  duty 
on  all  LECs  "to  provide,  to  the  extent 
technically  feasible,  nimiber  portabihty 
in  accordance  with  the  requirements 
prescribed  by  the  Commission."  This 
provision  reflects  Congress'  recognition 
that  pro-competitive  poUcies  must 
necessarily  address  the  consumer's 
preferences  and  circumstances  in  the 
new  competitive  environment.  By 
requiring  that  customers  be  able  to 
switch  local  service  providers  without 
changing  their  telephone  number, 
Congress  seeks  to  lower  barriers  to  entry 
and  promote  competition  in  the  local 
exchange  market.  Section  3(30)  of  the 
1996  Act  defines  number  portability  as 
"the  ability  of  users  of 
telecommunications  services  to  retain, 
at  the  same  location,  existing 
telecommunications  numbers  without 
impairment  of  quality,  reliability,  or 
convenience  when  switching  from  one 
telecommunications  carrier  to  another." 
Section  251(e)(2)  of  die  1996  Act 
mandates  that  the  cost  of  number 
portability  "be  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Coimnission."  This 
requirement  helps  to  ensure  that  no 
single  category  of  telecommunications 
carriers  will  be  disadvantaged 
competitively  by  bearing  all  or 
substantially  all  of  the  costs  of  number 
portabihty,  and  will  help  enhance  feir 
and  efficient  local  exchange 
competition. 

199.  On  July  13.  1995.  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
95-116  seeking  comment  on  a  wide 
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variety  of  technical  and  policy  issues 
concerning  number  portability. 
Telephone  Number  Portabilitv.  CC 
Docket  No.  95-116.  60  FR  39136  (Aug 
1.  1995)  {Number  Portability  NPR\f).  On 
Majch  14.  1996.  the  Common  Carrier 
Bureau  issued  a  Public  Notice  in  that 
docket  seeking  comment  on  how 
passage  of  the  1996  Act  may  affect  the 
issues  raised  in  the  Number  Portability 
NPPM  Accordingly,  in  an  effort  to 
adopt  number  portability  rules 
expeditiously,  we  will  address  number 
portability  issues  raised  by  the  1996  Act 
in  our  ongoing  proceeding  on  number 
portability  That  proceeding  will 
specifically  address,  infer  alia,  the 
deployment  schedule  that  incumbent 
LECs  must  follow  for  providing  number 
portability,  the  manner  in  which  it  can 
be  provided,  and  the  recovery  of 
number  portability  costs. 

200.  Since  our  luly  NPRM,  a  number 
of  states  have  taken  significant  steps  to 
implement  service  provider  number 
portability  Washington  state  completed 
a  number  portabilitv  trial  using  the 
Local  Area  Number' PortabiUty  (LANP) 
method  in  December.  1995,  and  New 
York  is  currently  conducting  a  number 
portability  trial  in  Manhattan  using  the 
Carrier  Portability  Code  (CPC)  method. 
Several  states  have  established  task 
forces  with  industry  participants  to 
investigate  the  development  and 
implementation  of  long-term  number 
portability  methods.  In  addition,  the 
State  commissions  of  Illinois.  Colorado, 
New  York,  and  Georgia  have  adopted 
the  recommendations  of  their  staff  and 
task  forces  to  implement  AT&T's 
Location  Routing  Number  (LRN)  Other 
states,  such  as  Indiana,  Michigan,  Ohio, 
and  Wisconsin,  have  selected,  or  are 
about  to  select.  IJIN  without  first 
establishing  task  forces.  Switch  vendors 
have  indicated  that  the  software 
required  to  support  LRN  generally  will 
be  available  in  the  second  quarter  of 
1997  Consequently,  Illinois  plans  to 
deploy  LRN  in  the  Chicago  LATA  in  the 
third  quarter  of  1997.  and  Georgia  has 
ordered  implementation  of  LRN  as  soon 
as  it  becomes  fully  available.  Ohio  plans 
to  have  implemented  a  database  number 
portability  method  by  October,  1997. 

201  We  note  that  while  several  states 
have  taken  action  toward 
implementation  of  service  provider 
portability,  no  long-term  number 
portability  solutions  are  in  use  today, 
and  approximately  27  states  have  yet  to 
address  issues  related  to  long-term 
number  portability.  By  enacting  section 
251(b)(2)  of  the  1996  Act.  Congress  has 
stated  that  consumers  should  be 'able  to 
change  local  telephone  companies 
without  changing  their  phone  numbers, 
and  that  this  capability  is  critical  to  the 


development  of  local  exchange 
competition.  Although  there  are 
methods  of  providing  number 
portability  today,  these  mechanisms 
generally  are  considered  less  efficient 
and  less  procomp>etitive  than  the  long- 
term  solutions  now  being  developed. 
For  example,  existing  methods  rely  on 
the  incumbent  LEC  network,  generally 
do  not  support  all  current  vertical 
services,  and  are  wasteful  of  numbering 
resources.  Accordingly,  we  intend  to 
take  expeditious  action  on  number 
portability  issues. 

3.  Dialing  Parity 

202.  Section  251(b)(3)  of  the  1996  Act 
requires  LECs  "to  provide  dialing  parity 
to  competing  providers  of  telephone 
exchange  service  and  telephone  toll 
service."  Under  section  3(15)  of  the 
1934  Act,  as  amended,  "dialing  parity" 
means: 

that  a  person  that  is  not  an  affiliate  of  a  local 
exchange  carrier  is  able  to  provide 
telecommunications  services  in  such  a 
manner  that  customers  have  the  ability  to 
route  automatically,  without  the  use  of  any 
access  code,  their  telecommunications  to  the 
telecommunications  services  provider  of  the 
customer's  designation  from  among  2  or  more 
telecommunications  services  providers 
(including  such  local  exchange  carrier). 

This  dialing  parity  requirement  will 
foster  local  exchange,  long  distance,  and 
international  competition  by  ensuring 
that  each  customer  has  the  freedom  to 
choose  among  different  carriers  for 
different  services  without  the  burden  of 
dialing  additional  access  codes  or 
personal  identification  numbers. 

203.  It  is  our  understanding  that  some 
form  of  intraLATA  toll  dialing  parity  is 
available  or  has  been  ordered  in 
eighteen  states.  In  the  thirty-two  states 
where  dialing  parity  has  not  been 
required,  competition  in  the  intraLATA 
toll  market  generally  has  been  permitted 
only  with  the  use  of  access  codes,  which 
require  customers  to  dial  a  five-  or 
seven-digit  prefix  before  dialing  the 
called  party's  telephone  number.  Under 
the  1996  Act.  LECs  are  precluded  from 
relying  upon  access  codes  as  a  means  of 
providing  dialing  parity  to  competitive 
telecommunications  providers.  Thus, 
when  the  1996  Act  became  law,  "dialing 
parity"  did  not  exist  in  most  states  and. 
where  some  form  of  dialing  parity  had 
been  required,  implementation 
requirements  and  methodologies  varied 
across  the  states. 

204.  On  April  4.  1994.  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  that  sought 
comment  on  a  variety  of  issues  related 
to  the  administration  of  the  North 
American  Numbering  Plan  (NANP). 
including  whether  to  impose  dialing 


parity  requirements  on  LECs  for 
interstate.  intraLATA  toll  traffic.  In  a 
subsequent  Order,  adopted  July  13, 
1995.  the  Commission  deferred 
consideration  of  the  dialing  parity  issue. 
Administration  of  the  North  American 
Numbering  Plan,  Report  and  Order,  CC 
Docket  No.  92-237.  FCC  95-283,  60  FR 
38737  (July  28. 1995).  para.  7  (neon, 
pending). 

205.  Comments  in  response  to  the 
NANP  NPRM  as  to  whether  LECs  should 
be  required  to  Implement  olaling  parity 
have  become  moot  in  light  of  the 
mandatory  dialing  parity  provisions  in 
section  251(b)(3)  of  the  1996  Act.  In 
addition,  because  the  NANP  NPRM 
proposed  requiring  dialing  parity  solely 
for  interstate.  intraLATA  toll  traffic, 
comments  received  in  response  to  that 
notice  do  not  address  all  of  the  section 
251(b)(3)  dialing  parity  requirements 
that  apply  to  all  Interstate  and  intrastate 
telephone  exchange  local  calling,  and 
telephone  toll  services.  We  address  the 
dialing  parity  issue  anew  in  this  NPRM 
in  light  of  the  broader  dialing  parity 
directives  contained  in  the  1996  Act. 
We  ask  parties  to  file  in  this  docket 
those  portions  of  any  comments  filed  in 
response  to  the  NANP  NPRM  that 
address  particular  methodologies  for 
implementing  IntraLATA  toll  dialing 
parity  and  that  are  relevant  to  our 
consideration  of  the  dialing  parity 
requirements  in  the  1996  Act. 

206.  Section  251(b)(3)  makes  no 
distinction  among  international. 
Interstate  and  intrastate  traffic  for 
purposes  of  the  dialing  parity 
provisions.  Based  on  the  absence  of  any 
such  distinctions  in  defining  the  scope 
of  the  dialing  parity  requirements,  we 
tentatively  conclude  that  section 
251(b)(3)  creates  a  duty  to  provide 
dialing  parity  with  respect  to  all 
telecommunications  services  that 
require  dialing  to  route  a  call,  and 
encompasses  international  as  well  as 
Interstate  and  intrastate,  local  and  toll 
services.  We  believe  that  this 
interpretation  is  consistent  with  the 
statutory  definition  of  dialing  parity  and 
would  open  the  local  and  long  distance 
markets  to  the  greatest  number  of 
competitive  telecommunications 
services  providers.  We  seek  comment  on 
this  tentative  conclusion. 

207.  The  statutory  definition  of 
dialing  parity  provides  that  the 
customer  must  have  the  ability  to 
choose  "from  among  2  or  more 
telecommunications  services  providers 
(Including  such  local  exchange 
carrier)."  LECs  are  precluded  from 
relying  on  access  codes  as  a  means  of 
providing  dialing  parity  to  competitive 
service  providers.  The  Act,  however, 
does  not  specify  what  methods  should 
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be  used  to  implement  dialing  parity.  We 
beUeve  that  presubscription  represents 
the  most  feasible  method  of  achieving 
dialing  parity  in  long  distance  markets 
consistent  with  the  definition  of  dialing 
parity  in  section  3(15)  of  the  1996  Act, 
Although  we  anticipate  that 
presubscription  represents  the  most 
feasible  method  for  achieving  long 
distance  dialing  parity  (see,  e.g., 
discussion  of  PIC  presubscription 
methodology  below),  we  note  that 
presubscription  does  not  represent  the 
method  by  which  carriers  would 
accompUsh  local  dialing  parity.  Rather, 
the  customer's  ability  to  select  a 
telephone  exchange  service  provider 
and  make  local  telephone  calls  without 
dialing  extra  digits  will  be 
accompUshed  through  the  unbimdling, 
number  portabihty  and  interconnection 
requirements  of  Section  251.  In  this 
context,  "presubscription"  refers  to  the 
process  by  which  a  customer  preselects 
a  carrier,  to  which  all  of  a  particular 
category  or  categories  of  calls  on  the 
customer's  line  will  be  routed 

automatically. 

208.  Presubscription  to  a  carrier  other 
than  the  customer's  local  exchange 
carrier  has  not  been  available  for 
interstate.  intraLATA  toll  calls  nor  has 
it  been  available  in  most  states  for 
intrastate,  intraLATA  toll  calls.  Instead. 
BOCs  automatically  carry  these  calls 
rather  than  routing  them  to  a 
presubscribed  carrier  of  the  customer's 
choice.  If  the  state  from  which  the 
customer  Is  calling  has  authorized 
competition,  but  has  not  ordered 
presubscription  in  the  intraLATA  toll 
market,  a  customer  wishing  to  route  an 
IntraLATA  call  to  an  alternative  carrier 
typically  must  dial  the  carrier  access 
code  of  the  alternative  carrier. 

209.  We  seek  comment  on  specific 
alternative  methods  for  implementing 
local  and  toll  dialing  parity,  including 
various  forms  of  presubscription,  in  the 
interstate  and  intrastate  long  distance 
and  international  markets,  that  are 
consistent  with  the  statutory 
requirements  set  forth  in  the  1996  Act. 
Specifically,  we  seek  information  and 
comment  on  the  standards,  if  any,  that 
have  been  developed  to  address  or 
define  local  or  toll  dialing  parity,  the 
consistency  of  those  standards  with  the 
statutory  definition  of  dialing  parity  set 
forth  in  the  1996  Act,  and  the  extent  to 
which  there  is  a  need  for  the 
development  of  further  standards. 

210.  We  note  that  there  is  substantial 
variation  in  the  intraLATA  toll  dialing 
parity  requirements  and  implementation 
methodologies  that  individual  states 
have  adopted.  For  example,  some  states 
have  adopted  a  presubscription 
methodology  that  allows  a  customer  to 


choose  between  the  incumbent  LEC  and 
any  interexchange  carrier  that  is 
authorized  in  that  state  to  carry  the 
customer's  intrastate,  intraLATA  toll 
calls.  Other  states  have  adopted  a 
presubscription  methodology  that 
allows  the  customer  a  choice  only 
between  the  inctimbent  LEC  and  the 
same  interexchange  carrier  that  the 
customer  is  currently  presubscribed  to 
for  interLATA  long-distance  calling.  A 
"mulU-PIC"  or  "smart-PIC" 
presubscription  methodology,  which 
would  enable  customers  to  presubscribe 
to  multiple  carriers  for  various 
categories  of  long-distance  calling,  also 
is  being  considered  in  some  states.  We 
seek  comment  on  whether  any  of  the 
presubscription  methods  adopted  by  the 
states  could  be  implemented  in  national 
dialing  parity  standards  consistent  with 
the  requirements  of  the  1996  Act.  We 
also  seek  comment  as  to  the  categories 
of  long  distance  traffic  [e.g.,  intrastate, 
interstate,  and  international  traffic)  for 
which  a  customer  should  be  entitled  to 
choose  presubscribed  carriers,  and 
whether  a  uniform,  nationwide 
methodology  is  necessary.  In  the 
absence  of  uniform,  federal  rules,  we 
ask  commenters,  and  state  commissions 
in  particular,  to  address  the  difficulties 
state  commissions  might  experience  in 
lmplemenTiS^>the  dialing  parity 
requirements  of  the  1996  Act.  Finally, 
we  seek  comment  on  what  Commission 
action,  if  any,  is  necessary  to  Implement 
dialing  parity  for  international  calls. 

211.  We  tentatively  conclude  that, 
pursuant  to  section  251(b)(3),  a  LEC  is 
required  to  permit  telephone  exchange 
service  customers  within  a  defined  local 
calling  area  to  dial  the  same  number  of 
digits  to  make  a  local  telephone  call, 
notwithstanding  the  identity  of  a 
customer's  or  the  called  party's  local 
telephone  service  provider.  We  beUeve 
that  this  interpretation  of  the  dialing 
parity  requirement  as  appUed  to  the 
provision  of  telephone  exchange  service 
would  best  faciUtate  the  introduction  of 
competition  in  local  markets  by 
ensuring  that  customers  of  competitive 
service  providers  are  not  required  to 
dial  additional  access  codes  or  personal 
identification  numbers  in  order  to  make 
local  telephone  calls.  We  seek  comment 
on  this  tentative  conclusion  and  seek 
Information  as  to  how  this  local  dialing 
parity  requirement  should  be 
implemented. 

212.  For  most  LECs,  the  1996  Act 
provides  no  timetable  for  implementing 
dialing  parity.  Section  271(e)(2)(A) 
requires  BOCs,  however,  to  provide 
intraLATA  toll  dialing  parity  in  a  state 
"coincident  with"  its  exercise  of 
authority  to  provide  interLATA  services 
in  that  state,  or  three  years  from  the  date 


of  enactment  of  the  1996  Act,  whichever 
is  earUer.  Section  271(e)(2)(B)  UmlU  the 
abihty  of  states  to  impose  dialing  parity 
requirements  on  a  HOC  prior  to  the 
earUer  of  those  two  dates.  We  seek 
comment  on  what  implementation 
schedule  should  be  adopted  for  dialing 
parity  obligations  for  all  LECs. 

Z13.  The  1996  Act  does  not  require 
that  procedures  be  established  to  permit 
consumes  to  choose  among  competitive 
telecommimications  providers  (e.g., 
through  balloting).  We  seek  conmient  as 
to  whether  the  Commission  should 
require  LECs  to  notiiy  consumers  about 
carrier  selection  procedures  or  impose 
any  additional  consumer  education 
requirements.  Finally,  we  seek  comment 
on  an  alternative  proposal  that  would 
make  competitive  telecommunications 
providers  responsible  for  notifying 
customers  about  carrier  choices  and 
selection  procedures  through  their  own 
mariceting  efforts. 

214.  In  addition  to  the  duty  to  provide 
dialing  parity.  Section  251(b)(3)  also 
imposes  the  duty  on  all  LECs  to  provide 
competing  telecommunications  services 
providers  with  "nondiscriminatory 
access  to  telephone  numbers,  operator 
services,  directory  assistance,  and 
directory  listing,  with  no  unreasonable 
dialing  delays."  As  a  general  matter,  we 
tentatively  conclude  Aat 
"nondiscriminatory  access"  means  the 
same  access  that  the  LEC  receives  with 
respect  to  such  services.  We  seek 
comment  on  this  tentative  conclusion. 
We  also  seek  comment  as  to  how  the 
Commission  should  implement  the 
nondiscriminatory  access  provisions 
that  are  contained  in  section  251(b)(3)  as 
is  discussed  in  more  detail  below. 

215.  More  specifically,  we  interpret 
"nondiscriminatory  access  to  telephone 
numbers"  to  mean  that  competing 
telecommunications  providers  must  be 
provided  access  to  telephone  numbers 
in  the  same  manner  that  such  numbers 
are  provided  to  Incumbent  LECs. 
Currently,  the  largest  local  exchange 
carrier  in  each  area  code  serves  as  the 
central  office  (CO)  code  administrator, 
the  entity  that  is  responsible  for  the 
assignment  and  administration  of 
telephone  numbers.  In  1995,  the 
Commission  ordered  that  the  functions 
associated  with  the  assignment  and 
administration  of  local  telephone 
nimibers  be  centralized  and  transferred 
from  the  largest  LECs  to  a  newly  created 
NANP  Administrator.  New  section 
251(e)(1)  directs  the  Commission  to 
create  or  designate  one  or  more 
impartial  entities  to  administer 
telecommunications  numbering  and  to 
make  such  numbers  available  on  an 
equitable  basis.  In  light  of  the  directives 
contained  in  the  NANP  Order  and 
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section  251(e)(1).  we  seek  comment  as 
to  what,  if  any.  additional  Commission 
action  is  necessary-  or  desirable  to 
ensure  nondiscriminatory  access  to 
telephone  numbers  consistent  with  the 
requirements  of  section  251(b)(3). 

216  We  interpret  "nondiscriminatory 
access  to  *    *    *  operator  services"  by 
LECs  to  mean,  at  least  in  part,  that  a 
telephone  service  customer,  regardless 
of  the  identity  of  his  local  telephone 
service  provider,  must  be  able  to 
connect  to  a  local  operator  by  dialing 
"0"  or  "0"  plus  the  desired  telephone 
number.  For  purposes  of  this  provision, 
we  tentatively  define  "operator 
services"  as  any  automatic  or  live 
assistance  to  a  consumer  to  arrange  for 
billing  or  completion  or  both  of  a 
telephone  call  through  a  method  other 
than:  (1)  Automatic  completion  with 
billing  to  the  telephone  from  which  the 
call  originated,  or  (2)  completion 
through  an  access  code  by  the 
consumer,  with  billing  of  an  account 
previously  established  with  the 
telecommunications  service  provider  by 
the  consumer  This  proposed  definition 
is  based  on  the  definition  of  "operator 
services"  that  is  set  forth  at  47  U.S  C. 
4>  226(a)(7)  and.  for  purposes  of  this 
proceeding,  has  bw^n  modified  to 
address  the  1996  Act   We  seek  comment 
on  this  proposed  definition  and  on 
what,  if  any,  Commission  action  is 
necessary  to  implement  the 
nondiscriminatory  access  requirements 
for  operator  services  under  section 
251(b)(3)  We  ask  commenters  to 
address  whether  the  duty  imposed  on 
l.ECs  to  provide  nondiscriminatory 
access  to  operator  services  includes  the 
dutv  to  resell  operator  services  to  non- 
facilities-t)ased  competing  providers  or 
facilities-based  comptMmg  providers. 

217  We  further  interpret 
"nondiscnminatnrv  access  to  *    *    * 
directory  assistance  and  dinnitory 
listing"  by  LECs  to  mean  that  all 
telecommunications  services  providers' 
cust(jmers  must  be  able  to  access  each 
LECs  directory  assislanc  e  service  and 
obtain  a  directory  listing  in  the  same 
manner,  notwithstanding  (1)  the 
identity  of  a  requesting  customer's  local 
telephone  service  provider,  or  (2)  the 
identity  of  the  telephone  service 
provider  for  a  customer  whose  directory 
listing  is  requested  through  din.'ctory 
assistance  We  seek  comment  on  this 
interpretation  and  on  what,  if  any. 
Commission  action  is  necessary  or 
desirable  to  implement 
nondiscriminatory  access  to  directory 
assistance  and  directory  listing  as 
required  by  section  251(b)(3)  Wo  also 
seek  comment  on  whether  customers  of 
competing  telecommunications 
providers  can  access  directory 


assistance  by  dialing  411  or  555-1212, 
or  whether  an  alternative  dialing 
arrangement  is  needed  in  order  to  make 
directory  assistance  databases  accessible 
to  all  providers.  We  ask  commenters  to 
address  whether  the  duty  imposed  on 
LECs  to  provide  nondiscriminatory 
access  to  directory  assistance  includes 
the  duty  to  resell  411  or  local  555-1212 
directory  assistance  services  to  non- 
facilities-based  competing  providers  or 
to  facilities-based  competing  providers. 

218.  Section  251(b)(3)  prohibits 
"urueasonable  diaUng  delays."  We  seek 
comment  on  the  appropriate  definition 
of  the  term  "dialing  delay"  and  on 
appropriate  methods  for  measuring  and 
recording  that  delay.  For  example,  the 
term  "dialing  delay"  might  refer  to  the 
period  that  begins  when  the  caller 
completes  dialing  a  call  and  ends  when 
a  ringing  tone  or  busysignal  is  heard  on 
the  line.  Alternatively,  "dialing  delay" 
might  refer  to  the  period  beginning 
when  the  caller  completes  dialing  a  call 
and  ending  when  the  call  is  delivered 
by  the  incumbent  LEC  to  a  competing 
service  provider.  Another  relevant 
measure  might  include  the  period 
beginning  when  a  customer  goes  off 
hook  and  ending  when  a  dialtone  is 
heard  on  the  line.  We  recognize  the 
confusion  that  has  centered  around  the 
context-specific  use  of  the  terms  post- 
dial  delay,  access  time,  call  set-up  time, 
and  dialtone  delay.  Accordingly,  we  ask 
interested  parties  to  define  clearly  the 
lime  being  measured  rather  than  rely 
upon  a  definition  of  a  term  that  may 
have  been  used  in  particular 
proceedings  Finally,  we  ask 
commenters  to  identify  a  specific  period 
that  would  constitute  an 
"unreasonable  "  dialing  delay. 

219.  The  1996  Act  does  not  specify 
how  LECs  would  recover  costs 
asscM;iated  with  providing  dialing  parity 
to  competing  providers.  We  seek 
comment  on  what,  if  any,  standard 
should  be  used  for  arbitration  to 
determine  the  dialing  parity 
implementation  costs  that  LECs  should 
be  permitted  to  recover,  and  how  those 
costs  should  be  recovered 

4.  Accesr;  to  Rights-of-Way 

220.  Section  251(b)(4)  imposes  upon 
LECs  the  "duty  to  afford  access  to  the 
poles,  ducts,  conduits,  and  rights-of-way 
of  such  carrier  to  competing  providers 
of  telecommunications  services  on  rates, 
terms,  and  conditions  that  are  consistent 
with  section  224"  Section  224.  which 
predates  the  enactment  of  the  1996  Act. 
states  that  the  Commission  "shall 
regulate  the  rates,  terms,  and  conditions 
for  pole  attachments  to  provide  that 
such  rates,  terms,  and  conditions  are 
just  and  reasonable,  and  shall  adopt 


procedures  necessary  and  appropriate  to 
hear  and  resolve  complaints  concerning 
such  rates,  terms,  and  conditions." 
Thus,  under  section  224,  if  an  entity 
provided  access  to  poles,  ducts, 
conduits,  and  rights-of-way,  it  had  to  do 
so  on  rates,  terms,  and  conditions  that 
were  just  and  reasonable,  but  there  was 
no  specific  requirement  to  provide 
access  to  poles,  ducts,  conduits  and 
rights-of-way.  Section  251(b)(4) 
establishes  an  additional  requirement 
for  LECs  to  provide  access  to  poles, 
ducts,  conduits,  and  rights-of-way, 
consistent  with  the  requirements  in 
section  224.  Moreover,  amendments  to 
section  224(a)(1)  state  expressly  that 
LECs  are  subject  to  the  requirements  of 
section  224.  Thus,  section  251(a)(4).  in 
conjunction  with  section  224,  requires 
LECs  to  provide  access  to  poles,  ducts, 
conduits,  and  rights-of-way  on  just  and 
reasonable  rates,  terms,  and  conditions. 
This  requirement  is  vital  to  the 
development  of  local  competition, 
because  it  ensures  that  competitive 
providers  can  obtain  access  to  facilities 
necessary  to  offer  service. 

221.  Section  703  of  the  1996  Act 
added  and  amended  several  provisions 
of  section  224  of  the  1934  Act. 
Specifically,  section  703  amended 
sections  224(a)(1).  (a)(4).  (c)(1)  and 
(c)(2)(B),  and  added  sections  224(a)(5), 
(d)(3).  (e).  (f),  (g).  (h)  and  (i).  We  will 
adopt  rules  implementing  several  of 
these  provisions  in  one  or  more  separate 
proceedings.  In  this  proceeding, 
however,  we  believe  that  we  should 
address  issues  raised  by  new  sections 
224  (f)  and  (h).  to  ensure  that  we  have 
an  opportunity  to  seek  comment  and 
establish  any  rules-necessary  to 
implement  section  251(b)(4)  within  the 
six  month  period  established  by  the 
statute. 

222.  Section  224(f)  provides: 

(1)  A  utility  shall  provide  a  cable 
television  system  or  any 
telecommunications  carrier  with 
nondiscriminatory  access  to  any  pole, 
duct,  conduit,  or  right-of-way  owned  or 
controlled  by  it. 

(2)  Notwithstanding  paragraph  (1),  a 
utility  providing  electric  service  may 
deny  a  cable  television  system  or  any 
telecommunications  carrier  access  to  its 
poles,  ducts,  conduits,  or  rights-of-way. 
on  a  non-discriminatory  basis  where 
there  is  insufficient  capacity  and  for 
reasons  of  safety,  reliability  and 
generally  applicable  engineering 
purposes. 

We  seek  comment  as  to  the  meaning 
of  "nondiscriminatory  access"  with 
respect  to  this  provision.  For  example, 
to  what  extent  must  a  LEC  provide 
access  to  poles,  ducts,  conduits,  and 
rights-of-way  on  similar  terms  to  all 
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requesting  telecommunications  carriers? 
Must  those  terms  be  the  same  as  the 
carrier  applies  to  itself  or  an  affiliate  for 
similar  uses?  Are  there  any  legitimate 
bases  for  distinguishing  conditions  of 
access?  We  seek  comment  on  specific 
reasons  of  safety,  reliability,  and 
engineering  purposes,  if  any,  upon 
which  access  could  be  denied  consistent 
with  sections  224(f)(l}  and  251(b)(4). 

223,  We  seek  comment  on  specific 
standards  under  section  224(f)(2)  for 
determining  when  a  utility  has 
"insufficient  capacity"  to  permit  access. 
Likewise,  we  seek  comment  as  to  the 
conditions  imder  which  access  may  be 
denied  for  "reasons  of  safety,  reliability 
and  generally  applicable  engineering 
purposes."  For  example,  should  we 
establish  regulations  that  require  a 
certain  minimum  or  quantifiable  threat 
to  reliability  before  a  utiUty  may  deny 
access  under  section  224(f)(2)?  Should 
we  establish  regulations  that  expressly 
impose  on  utilities  the  burden  of 
proving  that  they  are  justified  in 
denying  access  pursuant  to  section 
224(f)(2)?  May  we,  and  should  we. 
establish  regulations  to  ensure  that  a 
utility  fairly  and  reasonably  allocates 
capacity? 

224,  Section  224(h)  provides  that 
whenever  "the  owner  of  a  pole,  duct, 
conduit,  or  right-of-way  intends  to 
modify  or  alter  such  pole,  duct,  conduit, 
or  right-of-way,"  the  owner  must 
provide  written  notification  of  such 
action  "to  any  entity  that  has  obtained 
an  attachment  to  such  conduit  or  right- 
of-way  so  that  such  entity  may  have  a 
reasonable  opportunity  to  add  to  or 
modify  its  existing  attachment.  An 
entity  that  adds  to  or  modifies  its 
existing  attachment  after  receiving  such 
notification  shtdl  bear  a  proportionate 
share  of  the  costs  incurred  by  the  ovmer 
in  making  such  pole,  duct,  conduit,  or 
right-of-way  accessible." 

225,  We  seek  comment  on  whether  we 
should  establish  requirements  regarding 
the  manner  and  timing  of  the  notice  that 
must  be  given  under  this  provision  to 
ensure  that  the  recipient  has  a 
"reasonable  opportxmity"  to  add  to  or 
modify  its  attachment.  In  addition,  we 
seek  comment  on  whether  to  establish 
rules  to  determine  the  "proportionate 
share"  of  the  costs  to  be  home  by  each 
entity,  and  if  so.  how  such 
determination  should  be  made.  We  also 
seek  comment  on  whether  any  payment 
of  costs  should  be  offset  by  the  potential 
increase  in  revenues  to  the  owner.  For 
example,  if  the  owner  of  a  pole  modifies 
the  pole  so  as  to  permit  additional 
attachments,  for  which  it  can  collect 
additional  revenues,  should  such 
potential  revenues  offset  the  costs  borne 
by  the  entities  that  already  have  access 


to  the  pole?  We  also  seek  comment  on 
whether  we  should  impose  any 
limitations  on  an  owner's  right  to 
modify  a  facility  and  then  collect  a 
proportionate  share  of  the  costs  of  such 
modification.  For  example,  should  we 
^tablish  rules  that  limit  owners  from 
making  unnecessary  or  unduly 
burdensome  modifications  or 
specifications? 

5.  Reciprocal  Compensation  for 
Transport  and  Termination  of  Traffic 

a.  Statutory  Language.  226.  Section 
251(bK5)  provides  that  each  LEC  has  the 
duty  to  "establish  reciprocal 
compensation  arrangements  for  the 
transport  and  termination  of 
telecommunications,"  Section  252(d)(2) 
states  that,  for  the  purpose  of  an 
incumbent  LEC'-s  compliance  with 
section  251(b)(5),  a  state  commission 
shall  not  consider  the  terms  and 
conditions  for  reciprocal  compensation 
to  be  just  and  reasonable  unless  such 
terms  and  conditions  both:  (1)  provide 
for  the  "mutual  and  reciprocal  recovery 
by  each  carrier  of  costs  associated  with 
the  transport  and  termination  on  each 
carrier's  network  facihties  of  calls  that 
originate  on  the  network  facihties  of  the 
other  carrier,"  and  (2)  "determine  such 
costs  on  the  basis  of  a  reasonable 
approximation  of  the  additional  costs  of 
terminating  such  calls."  That  subsection 
further  provides  that  the  foregoing 
language  shall  not  be  construed  "to 
preclude  arrangements  that  afford  the 
mutual  recovery  of  costs  through  the 
offsetting  of  reciprocal  obUgations. 
including  arrangements  that  waive 
mutual  recovery  (such  as  bill-and-keep 
arrangements),"  or  to  authorize  the 
Commission  or  any  state  to  "engage  in 
any  rate  regulation  proceeding  to 
establish  with  particularity  the 
additional  costs  of  transporting  or 
terminating  calls,  or  to  require  carriers 
to  maintain  records  with  respect  to  the 
additional  costs  of  such  calls,"  The 
legislative  history  notes  that  "mutual 
and  reciprocal  recovery  of  costs  •  •  • 
may  include  a  range  of  compensation 
schemes,  such  as  in-kind  exchange  of 
traffic  without  cash  payment  (known  as 
bill-and-keep  arrangements)."  The 
statutory  duty  to  estabUsh  reciprocal 
compensation  arrangements  for 
transport  and  termination  furthers  the 
pro-competitive  goals  of  the  1996  Act  by 
ensuring  that  all  LECs  receive 
reason^le  compensation  for 
transporting  and  terminating  the  traffic 
of  competing  local  networks  with  which 
they  are  interconnected.  It  also  furthers 
competition  by  ensuring  that  inciunbent 
LECs,  in  particular,  do  not  charge 
excessive  rates  for  such  transport  and 
termination.  As  previously  discussed  in 


Section  n.B.2.d.(l),  we  believe  that  the 
Commission  is  authorized  to  promulgate 
rules  to  guide  the  states  in  applying 
section  252(d). 

b.  State  Activity,  227,  While  most 
states  have  not  addressed  pricing  for 
transport  and  termination  of  traffic 
among  local  competitors,  a  number  of 
states  liave  taken  such  actions  to  foster 
reciprocal  compensation  arrangements 
between  incimibent  LECs  and  wireline 
and  wireless  competitors.  In  the  states 
that  allow  competition  for  local 
exchange  services,  there  are  at  least 
three  different  systems  in  place  to  allow 
for  reciprocal  compensation  between 
competing  local  networks,  although 
many  of  these  arrangements  are  interim 
pending  the  establishment  of  permanent 
rules.  Some  states  have  adopted  mutual 
compensation  policies  with  rates  for 
termination  of  traffic  subject  to  tariff 
regulation  by  the  state  commission. 
Other  states  have  required  bill  and  keep 
arrangements,  at  least  on  an  interim 
basis,  such  as.  the  Washington  Utilities 
and  Transportation  Commission.  We 
discuss  bill  and  keep  arrangements  in 
more  detail  below,  at  section  Il.C.S.f. 
Third,  a  number  of  states  have  directed 
incumbent  LECs  and  prospective 
competing  carriers  to  negotiate 
arrangements,  but  have  not  imposed 
detailed  regulatory  requirements  with 
respect  to  Uiose  arrangements. 

228.  The  Peimsylvania  Public  Utihties 
Commission  has  created  an  interim 
escrow  arrangement  to  govern  mutual 
compensation  for  termination  of  local 
calls  to  allow  for  the  start-up  of  local 
exchange  competition  until  a  permanent 
rate  can  be  developed.  Each  party  makes 
an  initial  payment  and  then  continuing 
monthly  payments  into  an  escrow 
account.  After  the  Pennsylvania 
commission  determines  the  appropriate 
rates  for  termination  of  local  traffic,  the 
parties  will  calculate  the  amounts  owed 
to  each  party  and  the  escrow  funds  will 
be  distributed  accordingly.  This 
mechanism  allows  local  competition  to 
commence  immediately,  and  gives  all 
parties  incentives  to  conclude  the 
development  of  a  permanent  rate,  either 
through  negotiation  or  by  the 
Pennsylvania  commission. 

229.  Illinois,  Maryland  and  New  Yoik 
have  estabhshed  different  rates  for 
termination  of  a  competitor's  traffic, 
depending  upon  whether  the  traffic  is 
terminated  at  the  incimibent  LECs  end 
office  or  at  a  tandem  switch.  California 
and  Michigan,  however,  have 
estabhshed  only  one  rate  that  appUes  to 
termination  of  a  competitor's  traffic 
without  regard  to  whether  the  call  is 
terminated  at  an  end  office  or  at  a 
tandem  switch. 
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c.  Definition  of  Transport  and 
Termination  of  Telecommunications. 
230.  We  seek  comment  on  whether 
"transport  and  termination  of 
telecommunications"  under  section 
251(b)(5)  is  limited  to  certain  types  of 
traffic.  The  statutory  provision  appears 
at  least  to  encompass 
telecommunications  traffic  that 
originates  on  the  networiiL  of  one  LEC 
and  terminates  on  the  network  of  a 
competing  LEC  in  the  same  local  service 
area  as  well  as  traffic  passing  between 
LECs  and  CMRS  providers.  We  seek 
comment  on  whether  it  also 
encompasses  telecommunications  traffic 
passing  between  neighboring  LECs  that 
do  not  compete  with  one  another.  While 
the  issues  here  overlap  with  those  in  our 
discussion,  supra,  of  section  251(c)(2), 
the  text  of  the  two  sections  are  different 
and  thus  commenters  should  note  that 
the  issues  are  not  necessarily  identical. 

231.  Because  section  252(d)(2)  is 
entitled  "Charges  for  Transport  and 
Termination  of  Traffic."  it  could  be 
interpreted  to  permit  separate  charges 
for  these  two  components  of  reciprocal 
compensation.  As  discussed  in  the 
section  on  pricing  of  interconnection 
and  unbundled  network  elements, 
economic  theory  dictates  that  dedicated 
facilities  should  he  priced  on  a  flat-rated 
basis.  We  seek  comment  on  whether  we 
should  require  that  states  price  facilities 
dedicated  to  an  interconnecting  carrier, 
such  as  the  transport  links  from  one 
carrier's  switch  to  the  meet  point  with 
an  interconnecting  carrier,  on  a  flat- 
rated  basis.  We  invite  comment  on  other 
possible  interpretations  of  the  statutory 
distinction  between  "transport"  and 
"termination"  of  traffic. 

d.  Rate  Levels.  232.  In  considering  the 
pricing  policies  for  transport  and 
termination  of  traffic,  we  seek  comment 
on  whether  the  pricing  provisions  in 
Section  252(d)  should  be  viewed 
independently,  or  whether  they  should 
be  considered  together.  This  question 
arises  particularly  with  respect  to 
section  252(d)(1),  relating  to 
interconnection  and  unbundled 
elements,  and  section  252(d)(2).  relating 
to  the  transport  and  termination  of 
traffic.  Because  the  statute  uses  different 
language  for  interconnection  and 
unbundled  elements  and  transport  and 
termination  of  traffic,  each  standard 
could  be  interpreted  in  a  different  way 
based  on  the  different  language  used  in 
each  section.  This  would  require  that 
each  inciunbent  LEC  offering  be 
identified  as  falling  within  one 
particular  category.  For  example,  if  a 
carrier  terminates  a  call  to  one  of  its 
customers  using  unbundled  facilities 
purchased  from  an  incimibent  LEC.  the 
unbundled  standard  would  apply.  If  a 


carrier  delivers  a  call  to  the  incumbent 
LEC  for  termination  to  a  customer  on 
the  incumbent  LECs  network,  then  the 
termination  standard  would  apply. 

233.  In  certain  instances,  however, 
transport  and  termination  under 
reciprocal  compensation  may  be 
difficult  or  impossible  to  distinguish 
from  unbundled  elements.  For  example, 
transport  between  an  inctunbent  LECs 
central  office  and  an  interconnector's 
network  could  be  considered  either  of 
the  foregoing.  In  such  a  case,  the  use  of 
different  pricing  rules  for  the  different 
categories  may  create  inconsistencies  in 
the  pricing  of  similar  services.  This 
could  create  economic  inefficiencies. 
We  seek  comment  on  whether  the 
statute  permits  states  to  use  identical 
pricing  rules  for  each  category  and,  if 
different  rules  are  used  for  each, 
whether  it  will  be  possible  to 
distinguish  transport  and  termination 
from  the  other  categories  of  service.  We 
also  seek  comment  on  whether,  if  two 
different  pricing  rules  could  apply  to  a 
particular  situation,  we  should  require 
that  the  new  entrant  be  able  to  choose 
between  them. 

234.  We  seek  comment  on  whether  we 
should  establish  a  generic  pricing 
methodology  or  impose  a  ceiling  to 
guide  the  states  in  setting  the  charge  for 
the  transport  and  termination  of  traffic, 
and  whether  any  such  generic  pricing 
methodology  or  ceiling  should  be 
established  using  the  same  principles 
that  might  be  used  to  establish  any 
ceiling  for  interconnection  and 
unbundled  elements.  We  invite  parties 
to  suggest  any  other  rules  we  might 
establish  to  assist  states.  We  also  seek 
comment  on  whether  we  should 
mandate  a  floor  for  state  pricing  of 
reciprocal  compensation.  The  question 
of  whether  any  floors  should  be 
imposed  on  the  charge  for  transport  and 
termination  of  traffic  is  complicated  by 
the  additional  questions,  discussed 
below,  of  whether  competing  LECs 
should  be  required  to  charge 
symmetrical  rates,  and  to  what  extent 
bill  and  keep  arrangements  may  or 
should  be  used.  We  seek  comment  on 
these  issues.  We  also  seek  conunent  on 
the  meaning  of  section  252(d)(2)(B)(ii), 
which  prohibits  "any  rate  regulation 
proceeding  to  establish  with 
particularity  the  additional  costs  of 
transporting  or  terminating  calls"  and 
any  requirement  that  carriers  "maintain 
records  with  respect  to  the  additional 
costs  of  such  calls."  We  seek  comment 
on  whether  one  or  more  of  the  state 
policies  for  mutual  compensation  for 
transport  and  termination  of  traffic 
could  serve  as  a  model  for  national 
policies.  We  also  seek  comment  on  state 
policies  that  the  commenter  believes  are 


inconsistent  with  the  goals  of  the  1996 
Act  or  that  are  inadvisable  from  a  policy 
perspective.  Parties  are  also  invited  to 
comment  on  the  possible  consequences 
of  requiring  new  entrants  to  negotiate 
reciprocal  compensation  arrangements 
with  incumbents  under  groimd  rules 
that  may  vary  widely  from  state  to  state. 
We  also  seek  comment  on  whether 
provisions  to  maintain  existing 
arrangements  are  necessary  under 
section  251(d)(3). 

e.  Symmetry.  235.  Symmetrical 
compensation  arrangements  are  those  in 
which  the  rate  paid  by  an  incumbent 
LEC  to  a  competitor  for  transport  and 
termination  of  traffic  is  the  same  as  the 
rate  the  incumbent  LEC  charges  the 
competitor  for  the  same  service.  We 
note  that  incumbent  LECs  are  not  likely 
to  need  to  purchase  significant  amounts 
of  interconnection  or  unbundled 
elements  from  competitors,  except  for 
transport  and  termination  of  traffic.  We 
therefore  consider  symmetrical 
compensation  arrangements  as  a 
possible  additional  requirement  only  for 
transport  and  termination  of  traffic.  We 
seek  comment  on  whether  a  rate 
symmetry  requirement  is  consistent 
with  the  statutory  requirement  that  rates 
set  by  states  for  transport  and 
termination  of  traffic  be  based  on  "costs 
associated  with  the  transport  and 
termination  on  each  carrier's  network 
facilities  of  calls  that  originate  on  the 
network  facilities  of  the  other  carrier," 
and  "a  reasonable  approximation  of  the 
additional  costs  of  terminating  such 
calls." 

236.  Symmetrical  compensation  rates 
based  on  the  incimibent  LECs  rate  are 
administratively  easier  to  derive  and 
manage  than  asynunetrical  rates  based 
on  the  costs  of  each  of  the  respective 
networks.  Setting  asymmetric,  cost- 
based  rates  might  require  evaluating  the 
cost  structure  of  nondominant  carriers, 
which  would  be  complex  and  intrusive. 
Symmetrical  rates  also  could  satisfy  the 
requirement  of  section  252(d)(2)  that 
costs  be  determined  "on  the  basis  of  a 
reasonable  approximation  of  the 
additional  costs  of  terminating  such 
calls,"  by  using  the  incimibent  LECs 
costs  and  rates  for  transport  and 
termination  of  traffic  as  a  proxy  for  the 
costs  incurred  by  new  entrants. 
Moreover,  symmetrical  rates  could 
reduce  an  incimibent  LECs  ability  to 
use  its  bargaining  strength  to  negotiate 
an  excessively  high  termination  charge 
that  competitors  would  pay  the 
incumbent  and  an  excessively  low 
termination  rate  that  the  incumbent 
would  pay  competitors.  Further 
complicating  this  issue  is  that  a 
competitor  may  possess  a  degree  of 
market  power  over  the  incimibent  LEC 
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that  needs  to  terminate  a  call  on  the 
competitor's  network  because  the 
decision  to  place  the  call  lies  with  the 
incumbent's  customer  (who  may  or  may 
not  be  aware  that  the  call's  intended 
recipient  is  on  a  different  network).  The 
competitor,  therefore,  may  have  an 
incentive  and  the  abiUty  to  charge  high 
rates  to  the  incumbent  for  transport  and 
termination  of  traffic  on  its  network. 
Finally,  symmetrical  rates  may  give 
carriers  a  greater  incentive  to  reduce 
their  costs,  because  the  rates  they  can 
charge  for  transport  and  termination  of 
traffic  may  not  be  based  directly  on  their 
own  costs. 

237.  On  the  other  hand,  symmetrical 
interconnection  rates  have  certain 
disadvantages.  Different  networks,  even 
those  that  use  similar  technologies,  may 
have  different  cost  characteristics.  If 
interconnection  rates  were  fully  cost- 
based,  then  instead  of  setting  synunetric 
rates,  one  LEC  might  p>ay  a  competitor 
different  interconnection  rates  for 
transport  and  termination  than  it 
receives  from  its  competitor.  Further, 
rate  symmetry  in  some  circumstances 
may  not  resolve  existing  bargaining 
power  imbalances.  For  instance,  a  LEC 
might  be  able  to  use  its  bargaining 
power  to  extract  a  symmetrical  rate 
higher  than  relevant  costs,  or  to  require 
that  new  entrants  incur  a 
disproportionate  share  of  the  costs  of 
transporting  traffic  between  the  two 
carriers'  central  offices. 

238.  In  establishing  principles  to 
govern  state  arbitration  of  rates  for 
transport  and  termination  of  traffic,  as 
well  as  state  review  of  BOC  statements 
of  generally  available  terms  and 
conditions,  there  are  a  number  of 
possible  options  we  could  follow  with 
regard  to  rate  symmetry.  First,  we  could 
allow  the  states  to  decide  whether  to 
require  rate  symmetry.  Second,  we 
could  require  the  states  to  impose 
symmetrical  rates.  Third,  we  could 
permit  states  to  allow  new  entrants  to 
charge  termination  rates  higher  than  the 
incumbent  LEC  in  particular 
circumstances.  For  example,  it  might  be 
appropriate  to  permit  a  new  entrant  that 
offers  a  premium  service  with  higher 
costs  to  charge  a  higher  rate  to  the  LEC 
of  the  customer  originating  the  call  if 
the  originating  LEC  can  pass  on  the 
additional  cost  to  the  caller,  who  could 
be  informed  that  the  call  carries  an 
additional  charge.  We  seek  comment  on 
these  options. 

f.  Bill  and  Keep  Arrangements.  239. 
Under  bill  and  keep  arrangements, 
broadly  construed,  neither  of  the 
interconnecting  networks  charges  the 
other  network  for  terminating  the  traffic 
that  originated  on  the  other  network, 
and  hence  the  terminating  marginal 


compensation  rate  on  a  usage  basis  is 
zero.  Instead,  each  network  recovers 
from  its  own  end-users  the  cost  of  both 
originating  traffic  delivered  to  the  other 
network  and  terminating  traffic  received 
from  the  other  network.  A  bill  and  keep 
approach  does  not,  however,  preclude  a 
positive  flat-rated  charge  for  transport  of 
traffic  between  carriers'  networics. 

240.  As  noted  eeu-lier,  many  states 
have  estabUshed  bill  and  keep 
arrangements  on  an  interim  basis  until 
a  tariffed  rate  can  be  established.  In 
other  states,  such  as  Maryland, 
Michigan  and  New  York,  bill  and  keep 
has  not  been  employed  and  tariffed  rates 
for  the  transport  and  termination  of 
traffic  are  already  in  efiiect.  Michigan, 
however,  allows  carriers  to  waive 
mutual  recovery  and  use  bill  and  keep 
if  traffic  from  one  network  to  the  other 
is  not  more  than  five  percent  greater 
than  traffic  flowing  in  the  opposite 
direction.  In  Florida,  after  negotiations 
between  the  incumbent  and  two  new 
entrants  failed,  the  Florida  Public 
Service  Commission  determined  that, 
for  the  termination  of  local  traffic, 
competing  LECs  will  compensate  each 
other  by  mutual  traffic  exchange.  Any 
party  that  believes  that  traffic  is 
imbalanced  to  the  point  that  it  is  not 
receiving  benefits  equivalent  to  those  it 
is  providing  through  this  form  of  bill 
and  keep  arrangement  may  request  that 
the  compensation  mechanism  be 
changed.  Other  states  are  considering 
approaches  similar  to  that  of  Florida. 
The  Texas  Public  Utilities  Commission 
has  proposed  a  rule  that  would  require 
competitive  LECs  to  negotiate  mutual 
compensation  rates.  If  negotiations  fail, 
there  would  be  a  nine-month  bill  and 
keep  period  to  allow  the  Texas 
*commission  time  to  establish 
interconnection  rates,  terms  and 
conditions.  The  Public  Utilities 
Commission  of  Ohio  staff  has  proposed 
using  bill  and  keep  on  an  interim  basis 
for  one  year.  While  that  proposal  is 
under  consideration,  Ameritech  and 
Time  Warner  are  using  bill  and  keep  in 
their  interim  interconnection 
arrangement  until  the  end  of  December 
1997. 

241.  Proponents  of  bill  and  keep 
arrangements  argue  that  such 
arrangements  are  advantageous  in  many 
circumstances.  Because  no  calculation 
of  costs,  nor  any  metering  of  usage,  is 
necessary  imder  a  bill  and  keep  regime, 
such  arrangements  may  be  more  quickly 
established -and  easily  administered. 
Further,  some  networks  may  lack  the 
ability  to  measure  the  volume  of 
exchange  traffic,  and  adding  that  ability 
would  be  very  costly  if  done  outside  of 
normal  network  upgrades.  Bill  and  keep 
arrangements  are  efficient  if  the 


incremental  cost  to  each  network  of 
terminating  traffic  originated  on  the 
other  network  is  zero.  When  the 
incremental  costs  of  termination  for 
each  carrier  are  near  zero  (as  may  be  the 
case  for  off-f>eak  usage),  bill  and  keep 
arrangements  yield  results  similar  to 
those  of  arrangements  in  which  mutual 
compensation  rates  are  set  based  on  the 
incremental  costs  of  shared  network 
fadhties.  Finally,  even  if  incremental 
termination  costs  are  not  zero,  bill  and 
keep  may  impose  a  small  loss  in 
economic  efficiency  if  the  demand  for 
calls  is  inelastic  with  respect  to 
termination  charges.  Demand  might  be 
inelastic  either  because  termination 
charges  are  not  passed  through  to 
customers,  or,  as  is  the  case  with  CMRS, 
the  termination  charges  are  a  small  part 
of  the  cost  of  service.  Bill  and  keep  may 
be  efficient  when  the  efficiency  lexis  is 
small  and  the  administrative  cost  of 
termination  charges  is  large. 

242.  If  at  least  one  carrier  has  a  non- 
zero incremental  termination  cost  and 
the  elasticity  of  demand  is  significant, 
then  bill  and  keep  may  create  significant 
efficiency  losses  by  not  giving  carriers 
(and  their  customers)  the  correct  price 
signals  to  use  network  resources 
efficiently.  If  there  is  a  positive  cost  to 
terminating  a  call  on  a  competitor's 
network,  but  the  originating  carrier  is 
not  charged  for  sending  the  call,  the 
originating  carrier  will  have  inefficient 
incentives  to  compete  for  customers  that 
initiate  large  volumes  of  traffic  but 
receive  few  calls.  Similarly,  if  there  is 
no  charge  to  the  consumer  for  placing  a 
call  that  imposes  a  positive  cost  on  the 
network  of  the  party  called,  consumers 
are  likely  to  initiate  an  excessive 
number  of  calls. 

243.  As  noted  earlier,  section 
252(d)(2)(B)(i)  provides  that  the 
standards  in  section  252(d)(2)(A) 
restricting  what  may  be  considered  "just 
and  reasonable"  terms  and  conditions 
for  reciprocal  compensation  "shall  not 
be  construed  to  preclude  arrangements 
that  afford  the  mutual  recovery  of  costs 
through  the  offsetting  of  reciprocal 
obligations,  including  arrangements  that 
waive  mutual  recovery  (such  as  bill  and 
keep  arrangements)."  Some  parties 
contend  that  this  section  merely 
authorizes  bill  and  keep  arrangements 
in  voluntary  negotiated  arrangements, 
but  that  the  Commission  and  the  states 
are  prohibited  from  imposing  bill  and 
keep.  The  grounds  on  which  a  state  may 
reject  a  negotiated  arrangement, 
however,  are  limited  in  Section 
252(e)(2)  to  those  that  discriminate 
against  a  non-party  telecommunications 
carrier  or  are  inconsistent  with  the 
public  interest,  convenience,  and 
necessity.  Therefore,  the  language  in 
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252(d)(2)(B)(i)  arguably  is  not  necessary 
to  authorize  the  states  to  approve  bill 
and  keep  in  negotiated  airangements. 
and  may  be  intended  to  authorize  the 
states  to  impose  bill  and  keep 
arrangements  in  arbitration.  We  seek 
comment  on  whether  section 
252(d)(2)(B)(i)  authorizes  states  or  the 
Commission  to  impose  bill  and  keep 
arrangements.  If  it  does,  we  also  seek 
comment  on  whether  we  must  or  should 
limit  the  cirounstances  in  which  states 
may  adopt  bill  and  keep  arrangements. 
For  example,  one  approach  would  find 
that  section  2S2(d)(2)(B)(i)  allows  states 
to  establish  bill  and  keep  arrangements 
only  when  either  of  two  conditions  are 
met:  (1)  the  transport  and  termination 
costs  of  both  carriers  are  roughly 
symmetrical  and  traffic  is  roughly 
balanced  in  each  direction  during  peak 
periods;  or  (2)  actual  transport  and 
termination  costs  are  so  low  that  there 
is  little  difference  between  a  cost-based 
rate  and  a  zero  rate  (for  example,  during 
off-peak  periods).  When  neither  of  these 
conditions  are  met,  bill  and  keep 
arrangements  arguably  would  not 
provide  for  "the  mutual  and  reciprocal 
recovery  by  each  carrier  of  costs 
associated  with  the  transport  and 
termination  on  each  carrier's  network 
facilities  of  calls  that  originate  on  the 
network  facilities  of  the  other  carrier," 
which  would  violate  the  requirement  of 
section  252(d)(2)(A)(i).  Another  possible 
approach  would  be  to  permit  or  require 
states  to  adopt  a  variant  of  bill  and  keep, 
such  as  that  used  by  Michigan.  In 
addition,  we  seek  comment  on  the 
meaning  of  the  statutory  description  of 
bill  and  keep  arrangements  as 
"arrangements  that  waive  mutual 
recovery."  We  seek  comment  on  the 
policies  that  the  states  have  adopted 
with  respect  to  bill  and  keep 
arrangements.  We  also  seek  comment  on 
the  historical  interconnection 
arrangements  between  neighboring 
incumbent  LECs,  which,  in  many  cases, 
used  a  bill  and  keep  approach  with 
respect  to  compensation  for  transport 
and  termination  of  telecommunications 
traffic.  We  also  seek  comment  on 
whether  one  or  more  of  these  state 
policies  could  be  incorporated  as 
models  for  federal  policy.  We  also  seek 
comment  on  state  policies  that  the 
commenter  believes  are  inconsistent 
with  the  goals  of  the  1996  Act  or  that 
are  inadvisable  from  a  policy 
perspective. 

g.  Other  Possible  Standards.  244. 
There  are  other  ways  to  establish  rate 
levels  or  ceilings  for  reciprocal 
compensation  for  transport  and 
termination  of  traffic,  including,  inter 
alia,  basing  them  on  existing 


arrangements  between  neighboring 
incumbent  LECs  or  measured  local 
service  rates  (which  provides  a  quick 
method  for  determining  an  appropriate 
ceiling),  or  establishing  a  presumptive 
uniform  per-minute  inteiconnectlan 
rate.  We  solicit  comment  on  whether 
any  of  these  or  other  alternatives  should 
be  used  as  the  principle  for  pricing 
transport  and  termination  of  traffic 
between  LECs,  and  how  they  would  be 
appUed.  See  CMRS  Notice  at  n  58-80. 
We  also  seek  comment  on  whether  it 
might  be  desirable  to  establish  an 
interim  rule  (such  as  bill  and  keep)  to 
apply  during  a  limited  initial  period 
while  negotiations  or  arbitration 
proceedings  are  ongoing,  and  a  different 
rule  for  states  to  use  if  called  upon  to 
establish  long-term  arbitrated  rates.  This 
could  permit  new  competiton  to  enter 
the  market  more  quickly,  equalize 
bargaining  povrar  between  new  entrants 
and  inciunbent  LECs.  and  reduce  the 
incumbent's  incentive  to  stall 
negotiations. 

D.  Duties  Imposed  on 
"Telecommunications  Carriere"  by 
Section  251(a) 

245.  We  first  need  to  identify  the 
entities  that  qualify  as 
"telecommunications  carriers"  imder 
section  251.  A  "telecommunications 
carrier"  is  defined  in  section  3(44)  as 
"any  provider  of  telecommunications 
services,  except  that  such  term  does  not 
include  aggregators  of 
telecommimications  services  (as  defined 
in  section  226]."  Section  3(44)  further 
provides  that  "[a]  telecommunications 
carrier  shall  be  treated  as  a  common 
carrier  under  this  Act  only  to  the  extent 
that  it  is  engaged  in  providing 
telecommunications  services,  except 
that  the  Commission  shall  determine 
whether  the  provision  of  fixed  and 
mobile  satellite  service  shall  be  treated 
as  common  carriage." 

246.  We  believe  this  definition,  by 
itself,  generally  includes  local, 
interexchange,  and  international 
services.  We  therefore  tentatively 
conclude  that,  to  the  extent  that  a  carrier 
is  engaged  in  providing  for  a  fee  local, 
interexchange,  or  international  basic 
services,  directly  to  the  public  or  to 
such  classes  of  users  as  to  be  effectively 
available  directly  to  the  public,  that 
carrier  falls  within  the  definition  of 
"telecommimications  carrier."  We  seek 
comment  on  which  carriers  are  included 
under  this  definition,  and  on  whether  a 
provider  may  qualify  as  a 
telecommunications  carrier  for  some 
purposes  but  not  others.  We  note  that 
our  decision  regarding  which  service 
providers  are  deemed 
"telecommunications  carriers"  may 


detennlne  whether  that  provider  is 
obligated  to  contribute  to  universal 
service  support  mechanisms,  in 
accordance  with  section  254.  See 
Univenal  Service  Notice  of  Proposed 
Rulemaking,  para.  119  (seeking 
comment  on  which  service  providen 
are  "telecommunications  canien").  For 
example,  how  does  the  provision  of  a 
information  service,  as  defined  by 
section  3(a)(41).  in  addition  to  an 
imrelated  telecommunications  service, 
affsct  the  status  of  a  carrier  as  a 
"telecommunications  carrier"  for 
purposes  of  section  251?  We  note  that 
under  the  Computer  ZZ7  and  Open 
Network  Architecture  proceedings,  the 
Commission  imposed  a  regulatory 
structure  on  the  BOCs.  GTE,  and  AT&T 
for  their  provision  of  enhanced  services 
that  requires  unbundling  of  basic 
service  features,  comparably  efficient 
intwcoimection.  and  other 
nonstructural  safeguards.  See,  e.g., 
Computer  HI  Remand  Proceeding:  Bell 
Operating  Company  Safeguards  and 
Tier  1  Local  Exchange  Company 
Safeguards,  57  FR  4373  (Feb.  5. 1992), 
BOC  Safeguards  Order  vacated  in  part 
and  remanded,  California  v.  FCC,  39 
F.3d  919  (9th  Cir.  1994),  cert,  denied, 
115  S.  Q.  1427  (1995)  Filing  and  Review 
of  Open  Network  Architecture  Plans,  54 
FR  3453  (Jan.  24, 1989),  recon..  55  FR 
27467  (July  3, 1990);  55  FR  27468  (July 
3, 1990) .  California  v.  FCC,  4  F.3d  1505 
(9th  Cir.  1993),  recon..  58  FR  11195 
(Feb.  24. 1993);  57  FR  2842  (Jan.  24, 
1992);  6  FCC  Red  7646  (1991),  pet.  for 
review  denied,  California  v.  FCC,  4  F.3d 
1505  (9th  Cir.  1993). 

247.  With  respect  to  the  regulatory 
classification  of  the  provision  of  fixed  or 
mobile  satellite  service,  we  already  have 
determined  that  earth  station  and  space 
station  licensees  providing  domestic 
and  international  fixed-satellite 
telecommunications  services  may  offer 
service  on  a  non-common  carrier  basis, 
if  they  choose.  We  have  determined  that 
earth  station  operatore  could  elect 
whether  to  operate  as  common  carriere 
or  private  carriers.  More  recently,  we 
extended  this  policy  to  domestic  fixed- 
satellite  (domsat)  space  station 
hcensees.  Previously,  we  required 
domsat  licensees  to  operate  as  common 
carriere  imless  the  licensee  applied  for, 
and  was  granted,  authority  to  sell 
transpondera  on  a  non-common  carrier 
basis.  Domestic  Fixed-Satellite 
Transponder  Sales,  90  F.C.C.2d  1238 
(1982),  aflfd  sub  nom.  Wold 
Communications,  Inc.  v.  FCXJ,  735  F.2d 
1465  P.C.  Cir.  1984).  In  amending  this 
policy,  we  noted  that  no  transponder 
sales  request  has  been  opposed  in  the 
last  decade.  We  also  noted  that  despite 
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the  routine  approval  of  these  sales 
requests,  several  operators  have  chosen 
to  continue  to  offer  space  segment 
capacity  on  a  common  carrier  basis. 
This  suggests  that  market  forces  are 
sufficient  to  provide  enough  common 
carrier  capacity  for  domestic  satellite 
telecommunications  services.  We  also 
stated  that  separate  satellite  systems 
providing  international  fixed-satellite 
services  were  established  to  operate  on 
a  non-conunon  carrier  basis,  and,  thus, 
were  never  regulated  as  common 
carriers.  Separate  Satellite  Systems.  101 
F.C.C.2d  1046,  1103  (1985).  This  policy 
gives  fixed-satellite  service  operators 
flexibility  to  meet  their  customers' 
changing  needs  without  unnecessary 
regulatory  delay  and  allows  them  to 
remain  competitive  in  the  marketplace. 
With  respect  to  fixed-satellite  capacity 
offered  to  CMRS  providers,  we  stated 
that  we  will  examine  an  array  of  public 
interest  factors  in  deciding  whether 
such  an  offering  should  be  treated  as 
common  carriage  consistent  with 
section  332(c)(5).  CMRS  Second  Report 
and  Order,  paras.  106-108.  With  respect 
to  the  mobile-satellite  service,  we 
already  have  determined  that  we  would 
allow  space  station  licensees  operating 
in  certain  services  to  choose  whether  to 
offer  space  segment  capacity  on  a 
common  carrier  or  non-common  carrier 
basis.  See  Amendment  of  the 
Commission's  Rules  to  Establish  Rules 
and  Policies  Pertaining  to  a  Mobile 
Satellite  Service  in  the  1610-1626.5/ 
2483.5-2500  MHz  Frequency  Bands, 
Report  and  Order,  59  FR  53294  (Oct.  21, 
1994)  (Big  LEO  Order).  We  tentatively 
conclude  that  we  should  continue  to 
determine  whether  the  provision  of 
mobile  satellite  services  is  CMRS  (and 
therefore  common  carriage)  or  Private 
Mobile  Radio  Service  based  on  the 
factore  set  forth  in  the  CMRS  Second 
Report  and  Order.  CMRS  Second  Report 
and  Order,  para.  108.  We  also  seek 
comment  on  whether,  and  in  what 
respects,  this  definition  of 
"telecommunications  carrier"  differe 
from  the  definition  of  "common 
carrier." 

248.  Section  251(a)(1)  imposes  a  duty 
to  "interconnect  directly  or  indirectly 
with  the  facilities  and  equipment  of 
other  telecommunications  carriere."  We 
seek  comment  on  the  meaning  of 
"directly  or  indirectly"  in  the  context  of 
section  251(a)(1),  as  well  as  any  other 
issues  raised  by  this  subsection.  In  this 
context,  we  ask  commentere  to  address 
whether  section  251(a)  is  correctly 
interpreted  to  allow  non-incimibent 
LECs  receiving  an  interconnection 
request  from  another  carrier  to  connect 
directly  or  indirectly  at  its  discretion. 


Section  251(a)(2)  of  the  1996  Act 
imposes  a  duty  on  each 
telecommimications  carrier  "not  to 
install  network  features,  functions  or 
capabilities  that  do  not  comply  with  the 
guidelines  or  standards  established 
pursuant  to  section  255  or  256."  We  ask 
commenters  to  address  how  this 
provision  should  be  appUed  to 
incumbent  and  non-incumbent  LECs. 

249.  Section  255  requires  the 
development  of  guidelines  to  ensure 
that  telecommunications  equipment  and 
customer  premises  equipment  is 
accessible  by  persons  with  disabilities. 
Section  256  requires  the  Commission  to 
coordinate  "network  planning  among 
telecommunications  carriere  and  other 
providers  of  telecommunications 
services  for  the  efficient  interconnection 
of  public  telecommunications 
networks."  While  the  specific 
guidelines  or  standards  to  be  adopted 
pursuant  to  section  255  and  256  will  be 
addressed  in  one  or  more  separate 
proceedings,  we  request  comment  here 
on  what  action,  if  any,  the  Commission 
should  take  to  ensure  compliance  with 
the  obligations  established  in  section 
251(a)(2),  which  directs 
telecommunications  carriers  "not  to 
install  network  features,  functions,  or 
capabilities  that  do  not  comply  with  the 
guidelines  or  standards  established 
pureuant  to  section  255  or  256."  What 
steps,  if  any,  should  the  Commission 
take  to  make  carriere  aware  of  the 
standards  adopted  pureuant  to  sections 
255  and  256,  and  of  the  periodic 
revisions  to  these  standards?  How 
should  the  phrase  "network  features, 
functions  or  capabilities"  be  defined, 
and  what  is  meant  by  "installing"  such 
network  features? 

E.  Number  Administration 

1.  Selection  of  a  Neutral  Number 
Administrator 

250.  Section  251(e)(1)  of  the  Act 
requires  the  Commission  to  "create  or 
designate  one  or  more  impartial  entities 
to  administer  telecommunications 
numbering  and  to  make  such  numbere 
available  on  an  equitable  basis."  It 
further  gives  the  Commission  "exclusive 
jurisdiction  over  those  portions  of  the 
North  American  Numbering  Plan  that 
pertain  to  the  United  States,"  but  states 
that  "[nlothing  in  this  paragraph  shall 
preclude  the  Commission  bom 
delegating  to  state  commissions  or  other 
entities  all  or  any  portion  of  such 
jurisdiction." 

251.  Additionally,  pureuant  to  the 
competitive  checklist  contained  in 
Section  271(c)(2)(B).  BOCs  desiring  to 
provide  in-region  interLATA 
telecommunications  services  must 


afford,  "lujntil  the  date  by  which 
telecommunications  numbering 
administration  guidelines,  plans  or  rules 
are  estabUshed.  non-discriminatory 
access  to  telephone  numbere  for 
assigiunent  to  the  other  carrier's 
telephone  exchange  service  customere 
•  *   *  land]  [alfter  that  date,  (must) 
complly]  with  such  guidelines,  plan  or 
rules."  These  measures  foster 
competition  by  ensuring 
telecommunications  numbering 
resources  are  administered  in  a  fair, 
efficient,  and  orderly  manner. 

252.  The  Commission  has  already 
taken  action  to  designate  an  impartial 
number  administrator  in  its  North 
American  Numbering  Plan  (NANP) 
decision.  See  Administration  of  the 
North  American  Numbering  Plan.  CC 
Docket  No.  92-237.  Report  and  Order, 
FCC  95-283  (released  July  13. 1995) 
[NANP  Order)  (recon.  pending].  The 
NANP  Order  was  initiated  in  response 
to  Bellcore's  stated  desire  to  relinquish 
its  role  as  NANP  administrator.  See 
Letter  fi'om  G.  Heilmeier.  President  and 
CEO,  Bellcore  to  the  Commission  (Aug. 
19.  1993).  Bellcore,  however,  will 
continue  performing  its  NANP 
Administration  functions  until  those 
functions  are  transferred  to  a  new  NAW 
administrator  pureuant  to  the  NANP 
Order.  In  the  NANP  Order,  the 
Commission  concluded  that  the 
functions  associated  with  NANP 
administration  would  be  transferred  to  a 
new  administrator  of  the  NANP. 
unaligned  with  any  particular  segment 
of  the  telecommunications  industr>-.  We 
tentatively  conclude  that  the  NANP 
Order  satisfies  the  requirement  of 
Section  251(e)(1)  that  the  Commission 
designate  an  impartial  number 
administrator.  We  seek  comment  on  this 
tentative  conclusion. 

253.  Toll  free  telephone  numbere  are 
not  administered  by  the  North  American 
Numbering  Plan  administrator.  Database 
Service  Management.  Inc.  (DSMI). 
which  is  a  subsidiary  of  Bellcore, 
administere  toll  free  numbere.  In  its 
proceeding  addressing  toll  fi%e 
telephone  numbere,  the  Commission 
sought  comment  on  whether  DSMI 
should  continue  to  administer  toll  free 
numbere,  or  whether  the  NANP 
administretor  or  another  neutral  entity 
should  administer  toll  free  numbers.  See 
Toll  Free  Sen'ice  Access  Codes.  CC 
Docket  95-155,  Notice  of  Proposed 
Rulemaking,  FCC  95-419  (released  Oct. 
5, 1995)  (Toll-Free  NPRM).  para.  49.  We 
will  address  the  issue  of  toll  free 
number  administration  in  the 
Commission's  Toll  Free  proceeding. 
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2.  State  Role  in  Numbering 
Administration 

254.  Section  251(e)(1)  allows  the 
Commission  to  delegate  any  portion  of 
its  jurisdiction  over  numbering 
administration  to  the  states.  We 
tentatively  conclude  that  the 
Commission  should  retain  its  authority 
to  set  policy  with  respect  to  all  facets  of 
numbering  administration,  including 
area  code  relief  issues  in  order  to  ensure 
the  creation  of  a  nationwide,  uniform 
system  of  numbering  that  is  essential  to 
the  efficient  delivery  of  interstate  and 
international  telecommunications 
services  and  to  the  development  of  the 
robustly  competitive 
telecommunications  services  market. 
Prior  to  the  enactment  of  the  Act  state 
commissions  implemented  new  area 
codes  by  adopting  area  code  relief  plans, 
subject  to  the  guidelines  enumerated  by 
the  Commission  in  its  Ameritech  Order. 
See  Proposed  708  Relief  Plan  and  630 
Numbering  Plan  Area  Code  by 
Ameritech — Illinois,  Declaratory  Ruling 
and  Order.  60  FR  19255  (Apr.  17,  1995) 
(Ameritech  Order)  (recon.  pending). 

255.  Area  code  rehef  traaitionally  has 
come  in  the  form  of  an  area  code  split, 
but  can  also  take  the  form  of  an  area 
code  overlay.  In  the  Ameritech  Order, 
the  Commission  concluded  that 
Ameritech's  proposed  wireless-only 
overlay  plan  would  be  unreasonably 
discriminatory  and  anticompetitive  and 
that  administration  of  numbers:  (1)  must 
seek  to  facilitate  entry  into  the 
communications  marketplace  by  making 
numbering  resources  avulable  on  an 
efficient,  timely  basis  to 
communications  services  providers;  (2) 
should  not  unduly  favor  or  disadvantage 
any  particular  industry  segment  or 
group  of  consiuners;  and  (3)  should  not 
unduly  favor  one  technology  over 
another. 

256.  In  that  decision,  the  Commission 
also  sought  to  clarify  the  authority  of  the 
Commission  and  the  states  respectively 
with  respect  to  numbering 
administration.  While  the  Commission 
held  that  it  had  broad  authority  over 
telephone  numbering  issues,  the 
Commission  overturned  as  dicta  prior 
statements  it  had  made  suggesting  that 
we  retained  plenary  jurisdiction  over 
numbering  issues.  The  Commission 
acknowledged  that  state  commissions 
have  legitimate  interests  in  the 
administration  of  numbering;  it  also 
noted  that  the  state  commissions  are 
uniquely  positioned  to  understand, 
judge  and  determine  how  new  area 
codes  can  best  be  implemented  in  view 
of  local  circumstances.  We  believe  this 
continues  to  be  the  case.  We  thus 
tentatively  conclude  that  the 


Commission  should  delegate  matters 
involving  the  implementation  of  new 
area  codes,  such  as  the  determination  of 
area  code  boundaries,  to  the  state 
commissions  so  long  as  they  act 
consistently  with  our  numbering 
administration  guidelines.  We  also 
tentatively  conclude  that  the  Ameritech 
Order  should  continue  to  provide 
guidance  to  the  states  regarding  how 
new  area  codes  can  be  lawfully 
implemented.  We  seek  comment  on 
these  tentative  conclusions. 

257.  Nevertheless,  we  emphasize  that 
any  uncertainty  about  the  Commission's 
and  the  states'  jurisdiction  over 
numbering  administration  that  may 
have  existed  prior  to  the  enactment  of 
the  1996  Act  has  now  been  eliminated. 
Section  251(e)(1)  of  the  Act  vests  in  the 
Conunission  exclusive  jurisdiction  over 
numbering  matters  in  the  United  States 
and  authorizes  the  Commission  to 
delegate  some  or  all  of  that  power  to 
state  commissions.  As  indicated  above, 
we  propose  leaving  to  the  states 
decisions  related  to  the  implementation 
of  new  area  codes  subject  to  the 
guidelines  enumerated  in  the  Ameritech 
Order.  We  are  concerned,  however,  that 
situations  may  arise  where  a  state 
commission  in  implementing  area  code 
relief  appears  to  be  acting  in  violation 
of  those  guideUnes.  We  therefore  seek 
comment  on  whether  the  Commission 
should,  in  Hght  of  this  concern  and  the 
enactment  of  Section  251(e)(1),  reassess 
the  jurisdictional  balance  between  the 
Commission  and  the  states  that  was 
crafted  in  the  Ameritech  Order.  We  also 
seek  comment  on  what  action  this 
Commission  should  take  when  a  state 
appears  to  be  acting  inconsistently  with 
our  numbering  administration 
guidelines.  In  this  regard,  we  note  that 
issues  related  to  area  code  reUef  plans 
often  require  prompt  resolution  due  to 
the  imminent  exhaustion  of  central 
office  codes  in  th^  area  code  at  issue. 

258.  Prior  to  enactment  of  the  1996 
Act,  Bellcore,  as  the  NANP 
Administrator,  the  LECs.  as  central 
office  code  administrators,  and  the 
states  performed  the  majority  of 
functions  related  to  the  administration  ~ 
of  numbers.  We  tentatively  conclude 
that  the  Commission  should  delegate  to 
Bellcore,  the  LECs  and  the  states  the 
authority  to  continue  performing  each  of 
their  functions  related  to  the 
administration  of  numbers  as  they 
existed  prior  to  enactment  of  the  1996 
Act  until  such  functions  are  transferred 
to  the  new  NANP  administrator 
pursuant  to  the  NANP  Order.  We  seek 
comment  on  this  tentative  conclusion. 
We  also  seek  comment  on  whether  the 
Commission  should  delegate  any 
additional  number  administration 


functions  to  the  states  or  to  other 
entities. 

3.  Cost  Related  to  Number 
Administration 

259.  In  Section  251(e)(2)  of  the  1996 
Act,  Congress  mandates  that  "[tlhe  cost 
of  establishing  telecommunications 
numbering  administration  arrangements 
and  number  portability  shall  be  borne 
by  all  telecommunications  carriers  on  a 
competitively  neutral  basis  as 
determined  by  the  Commission."  In  the 
NANP  Order,  the  Commission:  (1) 
directed  that  the  costs  of  the  new 
impartial  numbering  administrator  be 
recovered  through  contributions  by  all 
communications  providers;  (2) 
concluded  that  the  gross  revenues  of 
each  commimications  provider  will  be 
used  to  compute  each  provider's 
contribution  to  the  new  numbering 
administrator;  and  (3)  concluded  that 
the  NANC  will  address  the  details 
concerning  recovery  of  the  NANP 
administrator  costs.  We  find  that  we 
neiied  take  no  further  action  in  this 
NPRM  because  the  Commission  has 
already  determined  that  cost  recovery 
for  numbering  administration 
arrangements  must  be  borne  by  all 
telecommimications  carriers  on  a 
competitively  neutral  basis. 

F.  Exemptions,  Suspensions,  and 
Modifications 

260.  Section  251(f)(1)(A)  provides  that 
the  obUgations  imposed  on  incumbent 
LECs  pursuant  to  section  251(c)  "shall 
not  apply  to  a  rural  telephone  company 
until  (i)  such  company  has  received  a 
bona  fide  request  for  intercormection, 
services,  or  network  elements,  and  (ii) 
the  State  commission  determines  (under 
subparagraph  (B))  that  such  request  is 
not  unduly  economically  burdensome, 
is  technically  feasible,  and  is  consistent 
with  section  254  (other  than  subsections 
(b)(7)  and  (c)(1)(D)  thereof)."  This 
exemption  does  not  apply  with  respect 
to  a  request  imder  Section  252(c)  from 

a  cable  company  seeking  to  provide 
telephone  service  in  an  area  in  which 
the  rural  telephone  company  provides 
video  service,  unless  the  rural  telephone 
company  was  providing  video  service  as 
of  the  date  of  enactment  of  the  1996  Act. 
Section  251(f)(1)(B)  sets  forth 
procedures  for  the  State  commission  to 
terminate  the  rural  telephone  company 
exemption.  Section  251(f)(2)  provides 
that  a  LEC  "with  fewer  than  2  percent 
of  the  Nation's  subscriber  lines  installed 
in  the  aggregate  nationwide  may 
petition  a  State  commission  for  a 
suspension  or  modification  of  the 
application  of  a  requirement  or 
requirements  of  subsection  (b)  or  (c)  to 
telephone  exchange  service  faciUties 


specified  in  such  petition."  The  State 
must  grant  the  petition  to  the  extent 
that,  and  for  such  duration  as,  the  State 
commission  determines  that  such 
suspension  or  modification  is  necessary 
and  is  consistent  with  the  public 
interest,  convenience  and  necessity.  The 
state  must  determine  that  such 
modification  or  suspension  is  necessary 
to  avoid  (1)  a  significant  adverse 
economic  impact  on  users  of 
telecommunications  s*rvices  generally; 
(2)  imposing  a  burden  that  is  unduly 
economically  burdensome;  or  (3) 
imposing  a  requirement  that  is 
technically  infeasible.  Section  251(f)(2) 
provides  for  relief  from  the 
requirements  of  both  Section  251(b)  and 
(c).  whereas  section.  251(f)(1)(A) 
provides  for  relief  only  from  the 
requirements  of  section  251(c). 

261.  We  seek  comment  on  whether 
the  Conmiission  can  and  should 
establish  some  standards  that  would 
assist  the  States  in  satisfying  their 
obligations  under  this  section.  For 
example,  should  the  Commission 
estabhsh  standards  regarding  what 
would  constitute  a  "bona  fide"  request? 
We  tentatively  conclude  that  the  states 
alone  have  authority  to  make 
determinations  imder  section  271(f). 

G.  Continued  Enforcement  of  Exchange 
Access  and  Interconnection  Regulations 

262.  Section  251(g)  provides  that  each 
LEC,  "to  the  extent  that  it  provides 
wireline  services,  shall  provide 
exchange  access,  information  access, 
and  exchange  services  for  such  access 

•   •   *  in  accordance  with  the  same 
equal  access  and  nondiscriminatory 
interconnection  restrictions  and 
obligations  (including  receipt  of 
compensation)"  that  applied  to  such 
carrier  immediately  preceding  the  date 
of  enactment  of  the  1996  Act,  "until 
such  restrictions  and  obligations  are 
explicitly  superseded  by  regulations 
prescribed  by  the  Commission.  *  *  *" 
Those  obligations  and  restrictions  are 
enforceable  until  they  are  superseded. 
Section  251(i)  states  that  nothing  in 
Section  251  "shall  be  construed  to  limit 
or  otherwise  affect  the  Commission's 
authority  under  section  201."  We  seek 
comment  on  any  issues  that  these 
provisions  may  create.  In  particular,  we 
seek  comment  on  any  aspect  of  this 
NPRM  that  may  affect  existing  "equal 
access  and  nondiscriminatory 
interconnection  restrictions  and 
obUgations  (including  receipt  of 
compensation)." 

H.  Advanced  Telecommunications 
Capabilities 

263.  Finally,  we  note  that  pursuant  to 
subsection  706(a)  of  the  1996  Act  the 


Commission  "shall  encourage  the 
deployment  on  a  reasonable  and  timely 
basis  of  advanced  telecommunications 
capability  to  all  Americans  (including, 
in  particular,  elementary  and  secondary 
schools  and  classrooms)  by  utilizing,  in 
a  manner  consistent  with  the  public 
interest,  convenience,  and  necessity, 
price  cap  regulation,  regulatory 
forbearance,  measures  to  promote 
competition  in  the  local 
telecommunications  market,  or  other 
regulating  methods  that  remove  barriers 
to  infrastructxure  investment."  We 
sought  comment  on  subsection  706(a)  in 
our  section  254  Universal  Service 
NPRM,  in  our  Open  Video  Systems 
NPRM,  and  in  our  Cable  Reform  NPRM. 
Because  section  251  and  this  NPRM 
comprehensively  address  "measures  to 
promote  competition  in  the  local 
telecommunications  market,"  we 
believe  it  relevant  to  also  seek  comment 
herein  on  how  we  can  advance 
Congress'  subsection  706(a)  goal  within 
the  context  of  our  implementation  of 
sections  251  and  252  of  the  1996  Act. 

III.  Provisions  of  Section  252 

A.  Arbitration  Process 

264.  Section  252(a)  states  that, 
"(ulpon  receiving  a  request  for 
interconnection,  services,  or  network 
elements  pursuant  to  section  251,  an 
incumbent  local  exchange  carrier  may 
negotiate  and  enter  into  a  binding 
agreement  with  the  requesting 
telecommunications  carrier  or  carriers 
without  regard  to  the  standards  set  forth 
in  subsections  (b)  and  (c)  of  section 
251."  Any  party  negotiating  an 
agreement  under  section  252(a)  "may,  at 
any  point  in  the  negotiation,  ask  a  State 
commission  to  participate  in  the 
negotiation  and  to  mediate  any 
differences  arising  in  the  course  of  the 
negotiation."  Section  252(b)  states  that, 
"[dluring  the  period  from  the  135th  to 
the  160th  day  (inclusive)  after  the  date 
on  which  an  inciunbent  local  exchange 
carrier  receives  a  request  for  negotiation 
under  this  section,  the  carrier  or  any 
other  party  to  the  negotiation  may 
petition  the  State  commission  to 
arbitrate  any  open  issues."  In  addition, 
under  section  252(e),  the  parties  must 
submit  for  approval  any  negotiated  or 
arbitrated  agreement  to  the  state 
commission. 

265.  Section  252(e)(5)  directs  the 
Commission  to  assume  responsibiUty 
for  any  proceeding  or  matter  in  which 
the  State  commission  "fails  to  act  to 
carry  out  its  responsibility"  under  that 
section.  We  note  that,  unlike  section 
251(d)(1),  there  is  no  specified  time 
within  which  the  Commission  must 
establish  regulations  pursuant  to  section 


252(e)(5).  Thus,  we  seek  comment  on 
whether  in  this  proceeding  we  should 
establish  regulations  necessary  and 
appropriate  to  carry  out  our  obUgations 
under  section  252(e)(5).  We  also  seek 
comment  on  what  constitutes  notice  of 
failure  to  act,  and  what  procedures,  if 
any,  we  should  estabUsh  for  interested 
parties  to  notify  the  FCC  that  a  state 
conunission  has  failed  to  act. 

266.  We  seek  comment  on  the 
circiunstances  under  which  a  state 
commission  should  be  deemed  to  have 
"fail(edl  to  act"  under  section  252(e)(5). 
We  note  that  section  252(e)(4)  states  that 
if  the  State  commission  does  not 
approve  or  reject  (1)  a  negotiated 
agreement  within  90  days,  or  (2)  an 
arbitrated  agreement  within  30  days, 
from  the  time  the  agreement  is 
submitted  by  the  parties,  the  agreement 
shall  be  "deemed  approved."  We  seek 
comment  on  the  relationship  between 
this  provision  and  our  obUgation  to 
assume  responsibility  under  section 
252(e)(5).  Other  questions  raised  by 
section  252(eK5)  include:  (1)  if  the 
Commission  assumes  the  responsibility 
of  the  state  commission,  is  the 
Commission  bound  by  all  of  the  laws 
and  standards  that  would  have  applied 
to  the  State  commission;  and  (2)  is  the 
Commission  authorized  to  determine 
whether  an  agreement  is  consistent  with 
applicable  state  law  as  the  state 
commission  would  have  been  under 
section  252(e)(3)?  One  possible 
interpretation  is  that,  if  an  agreement  is 
deemed  approved  pursuant  to  section 
252(e)(4).  jt  wiU  be  deemed  to  comply 
with  state  law,  and  the  Commission  wiU 
have  no  authority  to  review  that 
determination. 

267.  Once  the  Commission  assumes 
such  responsibility  under  section 
252(e)(5),  there  is  no  specific  provision 
by  which  authority  reverts  back  to  the 
State  commission.  For  example,  if  the 
Conunission  arbitrates  an  agreement 
pursuant  to  section  252(e)(5),  the  1996 
Act  does  not  provide  that  the  arbitrated 
agreement  is  referred  back  to  the  state 
commission  for  any  further  purpose.  We 
seek  comment  on  whether,  once  the 
Commission  assumes  responsibility 
under  section  252(e)(5).  it  retains 
jurisdiction  over  that  matter  or 
proceeding. 

268.  We  also  seek  comment  on 
whether  we  should  adopt  in  this 
proceeding  some  standards  or  methods 
for  arbitrating  disputes  in  the  event  we 
must  conduct  an  arbitration  under 
section  252(e)(5).  One  method  we  could 
adopt  is  "final  offer"  arbitration, 
whereby  each  party  to  the  negotiation 
proposes  its  best  and  final  offer,  and  the 
arbitrator  determines  which  of  the  two 
proposals  becomes  binding.  Under  final 
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offer  arbitration,  each  party  has 
incentives  to  propose  an  arrangement 
that  the  arbitrator  could  determine  to  be 
fair  and  equitable.  In  addition,  parties 
are  more  likely  to  present  terms  and 
conditions  that  approximate  the 
economically  efficient  outcome,  because 
proposing  extreme  terms  and  conditions 
may  result  in  an  unfavorable  finding  by 
the  arbitrator.  While  final  offer 
arbitration  is  a  simple  and  speedy 
option,  it  is  possible  that  the  proposals 
submitted  by  the  parties  may  not  be 
consistent  with  the  public  interest  and 
policies  of  sections  251  and  252. 
Alternatively,  we  could  adopt  an  open- 
ended  arbitration  method,  which  would 
culminate  in  a  final  decision  that  would 
be  consistent  with  the  public  interest 
and  policies  of  sections  251  and  252. 
Open-ended  arbitration,  however,  is 
more  administratively  difficult  and 
likely  to  be  slower  than  final  offer 
arbitration. 

B.  Section  252(i) 

269.  Section  251  requires  that 
interconnection,  unbundled  element, 
and  collocation  rates  be 
"nondiscriminatory"  and  prohibits  the 
imposition  of  "discriminatory 
conditions"  on  the  resale  of 
telecommunications  services.  Section 
252(i)  appears  to  be  a  primary  tool  of  the 
1996  Act  for  preventing  discrimination 
under  section  251.  Section  252(i)  of  the 
1996  Act  provides  that  a  "local 
exchange  cfurier  shall  make  available 
any  interconnection,  service,  or  network 
element  provided  under  an  agreement 
approved  under  [section  252]  to  which 
it  is  a  party  to  any  other  requesting 
telecommunications  carrier  upon  the 
same  terms  and  conditions  as  those 
provided  in  the  agreement."  We  note 
that  in  its  March  23.  1995  Report  on  S. 
652.  the  Senate  Committee  on 
Commerce,  Science  and  Transportation 
discusses  an  earlier  version  of  section 
252(i)  and  states  that  the  Committee 
"intends  this  requirement  to  help 
prevent  discrimination  among  carriers." 
The  Senate  originally  drafted  the  section 
entitled  "Availability  to  Other 
Telecommunications  Carriers."  which 
was  to  become  section  252{i).  to  read: 
"A  local  exchange  carrier  shall  make 
available  any  service,  facility,  or 
function  provided  under  an 
interconnection  agreement  to  which  it  is 
a  party  to  any  other  telecommunications 
carrier  that  requests  such 
interconnection  upon  the  same  terms 
and  conditions  as  those  provided  in  the 
agreement."  See  S.  652.  104th  Cong..  1st 
Sess.  §  251(g)  (1995). 

270.  We  seek  comment  on  whether  in 
this  proceeding  we  should  adopt 
standards  for  resolving  disputes  under 


section  252(i)  in  the  event  that  we  must 
assume  the  state's  responsibilities 
pursuant  to  section  252(e)(5).  Because 
the  Commission  may  need  to  interpret 
section  252(i)  if  it  assumes  the  state 
commission's  responsibilities,  we  seek 
comment  on  the  meaning  of  that 
provision.  Must  interconnection, 
services,  or  network  elements  provided 
under  a  state-approved  section  252 
agreement  be  made  available  to  any 
requesting  telecommunications  carrier, 
or  would  it  be  consistent  with  the 
language  and  intent  of  the  law  to  limit 
this  requirement  to  similarly  situated 
carriers?  If  the  obligation  were 
construed  to  extend  only  to  similarly 
situated  carriers,  how  should  similarly 
situated  carriers  be  defined?  For 
example,  does  the  section  require  that 
the  same  rates  for  interconnection  must 
be  offered  to  all  requesting  carriers 
regardless  of  the  cost  of  serving  that 
carrier,  or  would  it  be  consistent  with 
the  statute  to  permit  different  rates  if  the 
costs  of  serving  carriers  are  different?  In 
addition,  can  section  252(i)  be 
interpreted  to  allow  LECs  to  make 
available  interconnection,  services,  or 
network  elements  only  to  requesting 
carriers  serving  a  comparable  class  of 
subscribers  or  providing  the  same 
service  (i.e.,  local,  access,  or 
interexchange)  as  the  original  party  to 
the  agreement?  We  tentatively  conclude 
that  the  language  of  the  statute  appears 
to  preclude  sudi  differential  treatment 
among  carriers.  We  seek  comment  on 
this  tentative  conclusion. 

271.  We  note  that  negotiated 
agreements  under  section  252(a)  are  the 
product  of  compromise  between 
incumbent  LECs  and  requesting  carriers, 
and  may  therefore  contain  provisions  to 
which  a  party  agreed  as  specific 
consideration  for  some  other  provision. 
We  seek  comment  on  whether  section 
252(i)  requires  requesting  carriers  to 
take  service  subject  to  all  of  the  same 
terms  and  conditions  contained  in  the 
entire  state-approved  agreement. 
Ameritech  suggests  that  LECs  should 
only  be  obligated  to  make  available  such 
interconnection,  service,  or  network 
element  provided  under  a  state- 
approved  agreement  subject  to  all 
applicable  terms  and  conditions 
contained  in  the  entire  agreement. 
Ameritech  "Proposed  Interpretation  of 
Section  252  Pricing  Standards" 
(submitted  with  its  March  25,  1996, 
letter  to  Regina  M.  Keeney,  Chief, 
Common  Carrier  Bureau,  Federal 
Communications  Commission)  at  13-14. 
Alternatively,  does  section  252(i)  permit 
the  separation  of  section  251(b)  and  (c) 
agreements  down  to  the  level  of  the 
individual  provisions  of  subsections  (b) 


and  (c)  and  the  individual  paragraphs  of 
section  251?  We  recognize  that  allovnng 
requesting  carriers  to  unbundle  too 
extensively  the  provisions  of  a 
voluntarily  negotiated  agreement  might 
affect  the  negotiation  process  by 
intensifying  the  importance  each 
individual  term  of  the  agreement.  We 
note  that  in  its  March  23, 1995.  Report 
on  S.  652  the  Senate  Committee  on 
Commerce,  Sciei)^  and  Transportation 
stated  that  it  intended  the  requirement 
codified  in  section  252(i)  to  "make 
interconnection  more  efficient  by 
making  available  to  other  carriers  the 
individual  elements  of  agreements  that 
have  been  previously  negotiated,"  and 
seek  comment  on  its  meaning. 

272.  Section  252(i)  requires  that 
incumbent  LECs  must  make  available 
the  interconnection,  service,  or  network 
element  provided  under  the  agreement 
after  state  approval  of  the  agreement. 
The  statute  is  silent,  however,  as  to  how 
long  such  an  agreement  must  be  made 
available.  We  seek  comment  on  whether 
the  agreement  should  be  made  available 
for  an  unlimited  period,  or  whether  the 
statute  would  permit  the  terms  of  the 
agreement  to  be  available  for  a  limited 
period  of  time.  In  particular,  we  ask 
commenters  to  cite  any  statutory- 
language  that  would  require  the 
resubmission  of  these  pre-existing 
interconnection  agreements  to  state 
agencies. 

rv.  Procedural  Issues 

A.  Ex  Parte  Presentations 

273.  This  is  a  non-restricted  notice- 
and-comment  rulemaking  proceeding. 
Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
See  generally  47  CFR  §§  1.1202, 1.1203, 
1.1206.  Written  submissions,  however, 
will  be  limited  as  discussed  below. 

B.  Regulatory  Flexibility  Analysis 

274.  Section  251  of  the 
Communications  Act  establishes  a 
variety  of  interconnection  obUgations. 
Some  of  these  requirements  apply  to  all 
telecommunications  carriers  (which 
include  incumbent  LECs,  new  LEG 
entrants,  and  interexchange  carriers). 
Other  requirements  apply  to  LECs — both 
incumbents  and  new  entrants.  Section 
252  also  places  certain  obligations  on 
state  regulatory  commissions. 

275.  We  believe  that  the  Regulatory 
Flexibility  Act  applies  differently  to 
these  groups.  In  particular,  we  believe 
that  the  Regulatory  Flexibility  Act  is 
inapplicable  to  this  proceeding  insofar 
as  it  pertains  to  incumbent  LECs.  The 
proposal  in  this  proceeding,  however. 
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may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses  as  defined  by  section  601(3) 
of  the  Regulatory  Flexibility  Act  insofar 
as  they  apply  to  teleconununications 
carriers  other  than  incumbent  LECs. 

276.  Accordingly,  we  certify  that  the 
Regulatory  Flexibihty  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
insofar  as  it  pertains  to  incumbent  LECs 
and  state  utility  commissions  because 
the  relevant  proposals,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act. 
Incumbent  LECs  directly  subject  to  the 
proposed  rule  amendments  do  not 
qualify  as  small  businesses  since  they 
are  dominant  in  their  field  of  operation. 
The  Commission  will,  however,  take 
appropriate  steps  to  ensure  that  the 
special  circumstances  of  the  smaller 
incumbent  LECs  are  carefully 
considered  in  resolving  those  issues.  To 
the  extent  that  this  NPRM  may  apply  to 
state  utility  commissions,  they  do  not 
qualify  as  small  entities  under  section 
601  of  the  Regulatory  Flexibility  Act. 

277.  Insofar  as  the  proposals  in  this 
NPRM  apply  to  telecommunications 
carriers  other  than  incumbent  LECs 
(generally  interexchange  carriers  and 
new  LEG  entrants),  they  may  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Accordingly,  we  are  preparing  an  Initial 
Regulatory  Flexibility  analysis  with 
respect  to  the  provisions  applicable  to 
telecommunications  carriers  other  than 
incumbent  LECs.  Pursuant  to  the 
Regulatory  Flexibihty  Act  of  1980.  5 
U.S.C.  §§601-612.  the  Commission's 
Initial  Regulatory  Flexibihty  Analysis, 
with  respect  to  the  Notice  of  Proposed 
Rulemaking  is  as  follows: 

278.  Reason  for  Action:  The 
Commission  is  issuing  this  Notice  of 
Proposed  Rulemaking  to  implement  the 
local  exchange  competition  provisions 
of  the  1996  Act  discussed  above,  most 
importantly  section  251. 

279.  Objectives:  The  objective  of  the 
Notice  of  Proposed  Rulemaking  is  to 
provide  an  opportunity  for  public 
comment  and  to  provide  a  record  for  a 
Commission  decision  on  the  issues 
addressed  in  the  NPRM. 

280.  Legal  basis:  The  Notice  of 
Proposed  Rulemaking  is  adopted 
pursuant  to  Sections  1.  4.  201-205,  222. 
224, 225. 251. 252, 253. 254.  255,  256, 
271.  and  273  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C. 

§§ 153. 154. 201-205. 222.  224,  251, 
252,  253,  254.  255,  256,  271.  and  273. 

281.  Description  of  small  entities 
affected:  Certain  of  the  proposals  in  this 
NPRM  would  apply  to 


telecommunications  carriers,  other  than 
incumbent  LECs.  These  carriers  would 
include  small  interexchange  carriers 
and  small,  new  LEG  entrants.  Some  of 
these  carriers  clearly  qualify  as  small 
business  entities. 

282.  Potential  Impact:  Some  of  the 
proposals  in  this  NPRM  may  impose 
requirements  that  will  have  a  significant 
economic  effect  on  certain  small 
business  entities.  After  evaluating  the 
comments  in  this  proceeding,  the 
Commission  will  further  examine  the 
impact  of  any  rule  changes  on  small 
entities  and  set  forth  findings  in  the 
Final  Regulatory  Flexibility  Analysis. 

283.  Reporting,  recordkeeping  and 
other  compliance  requirement:  The 
proposed  rules,  adopted  pursuant  to  the 
Telecommunications  Act  of  1996, 
would  require  dominant  incumbent 
local  exchange  carriers,  in  certain  cases, 
to  submit  dociunentation  requested  by 
state  commissions  for  arbitration 
concerning  the  rates,  terms,  and 
conditions  for  interconnection  and 
network  element  unbundling. 

284.  Federal  rules  that  may  overlap, 
duplicate  or  conflict  with  the 
Commission 's  proposal:  Our  existing 
Expanded  Interconnection  rules  may 
overlap  with  the  requirements  of  section 
251  addressed  in  this  NPRM.  We  have 
also  sought  comment  on  the 
relationship  between  our  Part  69  Access 
Charge  rules  and  the  requirements  of 
sections  251  and  252  of  the  1996  Act. 

285.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives:  The 
Notice  of  Proposed  Rulemaking  solicits 
comments  on  alternatives. 

286.  Comments  are  solicited:  Written 
comments  are  requested  on  this  Initial 
Regulatory  Flexibility  Analysis.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  set  for 
comments  on  the  other  issues  in  this 
Notice  of  Proposed  Rulemaking  but  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Regulatory  Flexibility  Analysis. 

287.  The  Secretary  shall  send  a  copy 
of  this  Notice  of  Proposed  Rulemaking. 
including  the  certification  set  out  above, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulatory  FlexibiUtv  Act.  Pub.  L.  No. 
96-354.  94  Stat.  1164,  5  U.S.C.  §601.  et. 
seq.  (1981). 

C.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

288.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 


of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  104-13.  PubUc  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  June  24, 1996. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Gonunission's  burden  estimates;  (c) 
ways  to  enhance  the  quaUty.  utiUty,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

D.  Comment  Filing  Procedures 

289.  General.  Pursuant  to  appUcable 
procedures  set  forth  in  Sections  1.415 
and  1.419  of  the  Commission's  rules.  47 
CFR  §§  1.415.  1.419,  interested  parties 
may  file  comments  on  or  before  May  16. 
1996,  and  reply  comments  on  or  before 
May  30.  1996.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  twelve  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  If  you  want  each 
Conunissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  and  16  copies.  Comments 
and  reply  comments  should  be  sent  to 
Office  of  the  Secretary.  Federal 
Communications  Commission,  1919  M 
Su^et.  N.W..  Room  222,  Washington. 
D.C.  20554.  with  a  copy  to  Janice  Myles 
of  the  Common  Carrier  Bureau.  1919  M 
Street.  N.W.,  Room  544.  Washington. 
D.C.  20554.  Parties  should  also  file  one 
copy  of  any  documents  filed  in  this 
docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street,  N.W.. 
Suite  140.  Washington.  DC.  20037. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  1919  M  Street.  N.W.. 
Room  239.  Washington.  DC.  20554. 

290.  Separate  Comment  Filing 
Procedures  for  Dialing  Parity:  Number 
Administration.  Public  \otice  of 
Technical  Changes,  and  Access  to 
Rights  of  Way.  hiterested  parties  are 
instructed  to  file  separate  comments 
with  respect  to  (1 )  dialing  parity.  (2) 
access  to  rights-of-way,  (3)  number 
administration,  and  (4)  public  notice  of 
technical  changes  requirements  and 
regulatory  changes  proposed  or 
discussed  above.  Comments  on  these 
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issues  are  to  be  filed  on  or  before  May 
20, 1996;  and  reply  comments  on,  or 
before,  June  3,  1996.  These  filings  will 
not  be  considered  in  applying  the  page 
limits  for  filings  in  this  proceeding.  To 
file  formal  comments  addressing  these 
issues,  parties  are  required  to  comply 
with  all  of  the  remaining  comment  filing 
procedures  contained  in  part  VI(D)  of 
this  NPRM.  Comments  and  feply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  222,  Washington, 
D.C.  20554,  with  3  copies  to  Gloria 
Shambley  of  the  Network  Services 
Division,  Common  Carrier  Bureau,  2000 
M  Street,  N.W..  Suite  210,  Washington, 
D.C.  20554. 

291.  Other  requirements.  In  order  to 
facilitate  review  of  comments  and  reply 
comments,  both  by  parties  and  by 
Commission  staff,  we  require  that 
comments  be  no  longer  than  seventy- 
five  (75)  pages  and  reply  comments  be 
no  longer  than  thirty-five  (35)  pages, 
including  exhibits,  appendices,  and 
affidavits  of  expert  witnesses.  Empirical 
economic  studies  and  copies  of  relevant 
state  orders  will  not  be  counted  against 
these  page  limits.  These  page  limits  will 
not  be  waived  and  will  be  strictly 
enforced.  Comments  and  reply 
comments  must  include  a  short  and 
concise  summary-  of  the  substantive 
arguments  raised  in  the  pleading. 
Comments  and  reply  comments  must 
also  comply  with  Section  1.49  and  all 
other  applicable  sections  of  the 
Commissions  Rules.  However,  we 
require  here  that  a  summary  be  included 
with  all  comments  and  reply  comments, 
although  a  summary  that  does  not 
exceed  three  pages  will  not  count 
towards  the  75  page  limit  for  comments 
or  the  35  page  limit  for  reply  comments. 
The  summary  may  be  paginated 
separately  from  the  rest  of  the  pleading 
(e.g..as"'i.ii").  See47  CFR  §  1.49.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
Comments  and  reply  comments  also 
must  clearly  identify  the  specific 
portion  of  this  Notice  of  Proposed 
Rulemaking  to  which  a  particular 
comment  or  set  of  comments  is 
responsive.  If  a  portion  of  a  party's 
comments  does  not  fall  under  a 
particular  topic  listed  in  the  outline  of 
this  NPRM,  such  comments  must  be 
included  in  a  clearly  labelled  section  at 
the  beginning  or  end  of  the  filing. 
Parties  may  not  file  more  than  a  total  of 
ten  (10)  pages  of  ex  parte  submissions, 
excluding  cover  letters.  This  10  page 
limit  does  not  include:  (1)  written  ex 


parte  filings  made  solely  to  disclose  an 
oral  ex  parte  contact;  (2)  written 
material  submitted  at  the  time  of  an  oral 
presentation  to  Commission  stafi'  that 
provides  a  brief  outline  of  the 
presentation;  or  (3)  written  material 
filed  in  response  to  direct  requests  from 
Commission  staff.  Ex  parte  filings  in 
excess  of  this  Umit  will  not  be 
considered  as  part  of  the  record  in  this 
proceeding. 

292.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Janice  Myles  of  the  Common 
Carrier  Bureau.  1919  M  Street,  N'.W., 
Room  544,  Washington,  D.C.  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

293.  Written  comments  by  the  public 
on  the  proposed  and/ or  modified 
information  collections  are  due  25  days 
after  public  release  of  this  NPRM,  and 
reply  comments  must  be  submitted  not 
later  than  14  days  after  the  comments. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(0MB)  on  the  proposed  and/or  modified 
information  collections  on  or  before  60 
days  after  date  of  publication  in  the 
Federal  Register.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Conunission.  Room 
234,  1919  M  Street,  N.W.,  Washington, 
D.C.  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
0MB  Desk  Officer,  10236  NEOB.  725 
17th  Street,  N.W..  Washington,  D.C. 
20503  or  via  the  Internet  to 

fain t@al.eop.gov. 

E.  Ordering  Clauses 

294.  Accordingly.  It  is  Ordered  that 
pursuant  to  Sections  1,4,  201-205.  222, 
224, 225. 251, 252, 254, 255, 256, and 
271  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  §§  153, 154,  201- 
205, 222, 224, 251. 252. 254. 255, 256, 
and  271.  a  Notice  of  proposed 
rulemaking  is  hereby  adopted. 

295.  It  is  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
notice  of  proposed  rulemaking. 


including  the  regulatory  flexibiUty 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a]  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §§601  et  seq. 
(1981). 

296.  The  Administration  of  the  North 
American  Numbering  Plan,  Notice  of 
Proposed  Rulemaking,  CC  Docket  No. 
92-237.  59  FR  24103  (5/10/94).  to  the 
extent  that  it  addressed  the  issue  of 
dialing  parity,  is  hereby  dismissed  as 
moot  solely  with  respect  to  that  issue. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-10300  Filed  4-24-96;  8:45  am] 
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47  CFR  Part  2 
[DA  96-577] 

Mobile-Satellite  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  seeks 

additional  comments  in  its  proposal  to 

allocate  70  megahertz  at  1990-2025 

MHz  and  2165-2200  MHz  to  the 

Mobile-Satellite  Service.  Comments  will 

help  to  resolve  outstanding  questions 

relative  to  spectrum  sharing  and 

relocation  of  incumbent  microwave 

licensees. 

DATES:  Comments  are  due  on  or  before 

May  17.  1996. 

ADDRESSES:  Federal  Communications 

Commission,  1919  M  Street,  NW., 

20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  White.  Office  of  Engineering  and 

Technology,  202/418-2453,  e-mail 

swhite@fcc,gov. 

SUPPLEMENTARY  INFORMATION: 

On  January  31, 1995,  the  Commission 
released  a  Notice  of  Proposed  Rule 
Making  (NPRM)  in  the  Matter  of 
Amendment  of  Section  2.106  of  the 
Commission's  Rules  to  Allocate 
Spectrum  at  2  GHz  for  Use  by  the 
Mobile-Satellite  Service,  ET  Docket  No. 
95-18,  60  Fed.  Reg.  11644.  The 
comment  and  reply  comment  period  for 
this  proceeding  closed  on  June  21, 1995. 

On  March  14,  1996,  COMSAT 
Corporation  (COMSAT)  filed 
supplemental  comments  in  this 
proceeding  and  requested  that  we  allow 
interested  parties  to  file  comments 
addressing  them.  On  March  27,  1996. 
Motorola.  Inc.,  filed  a  partial  opposition 
to  COMSAT'S  supplemental  comments. 
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stating  that  the  Commission  should  not 
consider  COM3AT's  supplemental 
comments  unless  all  parties  are  given 
time  to  analyze  and  respond  to  them. 
On  April  1. 1996,  UTC  filed  an 
opposition  to  COMSAT'S  supplemental 
comments,  asking  that  the  Commission 
treat  them  as  an  ex  parte 
communication.  On  April  5. 1996.  the 
American  Petroleum  Institute  filed  a  . 
response  to  COMSAT'S  supplemental 
comments,  "■ 

COMSAT'S  supplemental  conunents. 
and  the  responses  thereto,  were  filed 
partly  as  a  result  of  new  information 
provided  by  the  1995  World  Radio 
Conference  on  the  issues  in  this 
proceeding.  The  responses  of  other 
interested  parties  demonstrates  that 
there  is  considerable  interest  in  these 
issues.  At  the  same  time,  we  do  not 
wish  to  delay  this  proceeding  imduly. 
Therefore,  we  will  allow  interested 
parties  to  file  responses  to  COMSAT'S 
supplemental  comments  within  30  days 
of  the  date  of  this  PubUc  Notice. 
Responses  should  be  sent  to  Office  of 
the  Secretary.  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
COMSAT'S  supplemental  comments 
and  the  responses  thereto  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239)  of  the 
Federal  Communications  Conunission, 
1919  M.  Street,  N.W.,  Washington,  D.C. 
20554. 

For  further  information  concerning 
this  proceeding  contact  Sean  White  at 
(202)  418-2453  or  e-mail 
swhite@fcc.gov.  Office  of  Engineering 
and  Technology,  Federal 
Communications  Commission, 
Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Michael  I.  Marcus, 

Acting  Chief,  Office  of  Engineering  and 

Technology. 

[PR  Doc.  96-9748  Filed  4-24-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  383 

[FHWA  Dociwt  No.  MC-43-1Z1 

RIN  2125-^DOS 

Training  of  Entry-Level  Drivers  of 
Commercial  Motor  Vehicles 

/ 
agency:  Fedei&l  Highway 

Administratiqn,  DOT. 

action:  Notic^  of  availabiUty  and 

request  for  coi^ments. 


SUMMARY:  Section  4007  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA),  (Pub.L 
102-240. 105  Stat.  2151-2152)  directed 
the  Secretary  of  Transportation  to  report 
to  Congress  on  the  effectiveness  of  the 
efforts  of  the  private  sector  to  ensure 
adequate  training  of  entry-level  drivers 
of  commercial  motor  vehicles  (CMVs). 
With  this  notice,  the  Federal  Highvs^ay 
Administration  (FHWA)  is  advising 
members  of  the  general  public  that 
copies  of  the  study  entitled  "Assessing 
the  Adequacy  of  Conunercial  Motor 
Vehicle  Driver  Training:  Final  Report" 
and  a  cost-benefit  analysis  of  requiring 
entry-level  training  for  CMV  drivers  are 
now  available  from  the  National 
Technical  Information  Service  (NTIS). 
Two  copies  have  also  been  placed  in  the 
FHWA  Docket  number  MC-93-12.  The 
Agency  is  also  requesting  conunents 
fitjm  the  general  public  regarding  the 
content  and  conclusions  of  the  final 
report  and  cost-benefit  analysis. 
DATES:  Comments  must  be  submitted  on 
or  before  October  22.  1996. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-12.  Room  4232.  HCC-10.  Office  of 
Chief  Counsel.  Federal  Highway 
Administration.  400  Seventh  Street. 
SW..  Washington.  D.C.  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Finn,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
0647,  or  Mr.  Charles  Medalen,  Office  of 
Chief  Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington,  DC.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  hoUdays. 

SUPPt-EMENTARY  INFORMATION: 

Advance  Notice  of  Proposed 
Rulemaking 

In  response  to  the  requirement  in 
§  4007  of  the  ISTEA  that  the  Secretar>' 
commence  a  rulemaking  proceeding  on 
the  need  to  require  training  of  all  entry- 
level  drivers  of  CMVs,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on 
entry-level  training  on  June  21,  1993  (58 
FR  33874).  There  were  104  comments  to 
the  ANPRM,  but  no  consensus  was 
reached  on  the  issue  of  mandated  entr>'- 
level  driver  training.  The  heavy  truck 
and  bus  industries  were  against 
.    mandated  entry-level  driver  training. 


The  main  objection  of  these  industries 
to  the  proposed  training  requirement 
was  that  the  existence  of  uniform 
licensing  standards  rendered  training 
unnecessary.  The  International 
Brotherhood  of  Teamsters  and  the 
trucking  schools  were  in  favor  of  the 
training  requirement  The  trucking 
schools  argued  that  if  training  was  not 
mandated,  the  motor  carriers  and 
schools  generally  would  not  offer  or 
require  training. 

Adequacy  Study 

In  order  to  formulate  a  basis  for  the 
rejxjrt  to  Congress  on  entry-level  driver 
training  required  by  the  ISTEA,  the 
FHWA  hired  a  contractor  to  assess  the 
adequacy  of  entry-level  training  for 
CMV  drivers.  In  analyzing  the  adequacy 
of  entry-level  training,  the  contractor 
examined  the  training  provided  to 
entry-level  drivers  of  heavy  trucks, 
motorcoaches,  and  school  buses.  This 
examination  disclosed  that  the 
percentages  of  employers  who  hire 
entry-level  drivers  and  provide  them 
with  adequate  training  were  as  follows: 
school  bus  operator  employers  (24 
percent),  motorcoach  driver  employers 
(19  percent),  and  heavy  truck  driver 
enaployers  (8  percent). 

Consequently,  the  contractor 
concluded  that  neither  the  heavy  truck, 
motorcoach,  nor  school  bus  segments  of 
the  CMV  industry  provided  adequate 
entry-level  driver  training. 

Cost-Benefit  Study 

The  FHWA  also  had  the  contractor 
carry  out  a  cost-benefit  study  of 
requiring  entry-level  driver  training 

This  study  showed  that  the  cost  of 
mandating  entry-level  training  for 
360,000  drivers  a  year  in  the  heavy 
truck  industry  would  be  $4.5  biUion 
over  a  10-year  period.  The  societal 
benefits  of  fewer  accidents,  reduced 
health  care  costs,  and  reduced  delays 
caused  by  accident-related  traffic 
congestion  over  the  same  10- year  period 
were  estimated  to  range  from  $5.8  to 
$15.3  billion. 

Report  to  Congress 

The  Secretarv-  of  Transportation 
submitted  the  "Assessing  the  Adequacy' 
of  Commercial  Motor  Vehicle  Driver 
Training:  Final  Report"  and  the  cost- 
benefit  analysis  to  the  U.S.  Congress  on 
February  5, 1996. 

The  FHWA  is  requesting  comments 
from  the  general  public  on  the  entrv- 
level  training  final  report  and  cost- 
benefit  analysis  prior  to  taking  any 
additional  action.  The  FHWA  is 
considering  holding  a  public  meeting  at 
the  close  of  the  conmient  period  on  the 
issue  of  mandating  entr\  -level  trainmg. 
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If  the  FHWA  decides  to  hold  such  a 
meeting,  a  separate  notice  will  be 
published  in  the  Federal  Register. 

Availability  of  the  Report 

Copies  of  the  study  entitled 
"Assessing  the  Adequacy  of  Commercial 
Motor  Vehicle  Driver  Training:  Final 
Report"  and  the  cost-benefit  analysis  of 
requiring  entry-level  training  for  CMV 
drivers  are  available  from  the  NTIS,  U.S. 
Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 
The  telephone  number  for  placing  an 
order  from  NTIS  is  703-487-4650.  The 
report  number  is  FB  96-141536.  The 
domestic  price  per  copy  is  $61.00  while 
the  foreign  price  is  $122.00  per  copy. 
Checks  or  money  orders  should  be  made 
payable  to  "NTIS."  American  Express, 
VISA,  MasterCard,  or  NTIS  deposit 
account  are  also  accepted.  The  final 
report,  consisting  of  an  Executive 
Summary;  Technical  Overview;  and 
Findings,  Conclusions,  and 
Recommendations  totals  over  550  pages. 
The  Executive  Summary  o[  "Assessing 
the  Adequacy  of  Commercial  Motor 
Vehicle  Driver  Training:  Final  Report" 
is  reproduced  as  Appendix  A  to  this 
notice.  Two  copies  of  "Assessing  the 
Adequacy  of  Commercial  Motor  Vehicle 
Driver  Training:  Final  Report"  and  the 
cost-benefit  analysis  of  requiring  entry- 
level  training  for  CMV  drivers  have  been 
placed  in  FHWA  Docket  MC-93-12  and 
are  available  for  public  inspection  as 
noted  in  the  "Addresses  '  section  above. 

Members  of  the  motor  carrier  industry 
and  other  interested  parties  may  access 
a  Word  Perfect  5.1  version  of  the  report 
and  the  cost-benefit  study,  through  the 
FHWAs  Electronic  Bulletin  Board 
System  (FEBBS)  using  a  personal 
computer  and  a  modem.  The  FEBBS 
allows  read-only  access  to  information. 
Access  numbers  for  FEBBS  are  (202) 
366-3764  for  the  Washington,  DC.  area, 
or  toU-ft^e  at  (800)  337-3492.  The 
system  supports  a  variety  of  modem 
speeds  up  to  14,400  baud  line  speeds, 
and  a  variety  of  terminal  types  and 
protocols.  Modems  should  be  set  to  8 
data  bits,  full  duplex,  and  no  parity  for 
optimal  performance.  Once  a 
connection  has  been  established,  new 
users  will  have  to  go  through  a 
registration  process.  Instructions  are 
given  on  the  screen.  FEBBS  is  mostly 
menu-driven  and  hot  keys  are  indicated 
by  <>  enclosing  the  hot  key.  Aher 
logging  on  to  FEBBS  and  arriving  at  the 
MAIN  MENU,  select  <C>  for 
Conference-  then  <M>  for  Motor  Carrier; 
then  either  <M>  for  McRegis  or  <I>  for 
Information  (more  detailed  help). 

For  technical  assistance  to  gain  access 
to  FEBBS,  contact:  FHWA  Computer 
Help  Desk.  HMS-40.  room  4401,  400 


Seventh  Street.  SW..  Washington.  D.C. 
20590.  The  telephone  number  is  (202) 
366-1120. 

Authority:  23  U.S.C.  315;  49  CFR  1.48;  Sec. 
4007  of  Pub.  L  102-240,  105  Stat,  1914, 
2151. 

Issued  on:  April  18,  1996. 
Rodney  E.  SUter, 
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Executive  Summary 

This  document  is  Voliune  I  of  a  three 
volume,  final  report  of  a  project  titled, 
"Assessing  the  Adequacy  of  Entry-Level 
Commercial  Motor  Vehicle  Training  in 
the  Private  Sector."  In  this  volume,  we 
summarize  the  background, 
methodology,  findings,  conclusions  and 
recommendations  of  the  study.  Volume 
II  provides  a  more  extensive  technical 
overview  of  each  of  these  topics. 
Volume  III  contains  detailed  discussion 
of  these  topics,  plus  appendices 
containing  a  summary  of  the  hterature 
review  and  an  explanation  of  training 
adequacy  scoring. 

Background 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  Public  Law  102-240  mandates 
that  the  FHWA  report  to  Congress  on 
the  effectiveness  of  private  sector  efforts 
to  ensure  adequate  training  of  entry- 
level  drivers  of  commercial  motor 
vehicles  (CMVs).  The  act  directed  the 
FHWA  to  initiate  a  rulemaking  on  the 
need  to  require  training  of  all  entry-level 
drivers  of  CMVs.  If,  as  the  resuh  of  the 
rulemaking  proceedings,  the  FHWA 
determines  that  it  is  not  in  the  pubhc 
interest  to  require  training  of  all  entry- 
level  CMV  drivers,  the  FHWA  must 
submit  a  report  to  Congress  explaining 
the  reasons  for  this  decision,  including 
a  cost-benefit  analysis. 

To  satisfy  this  mandate  from 
Congress,  FHWA  needed  to  collect 
information  that  would  permit  them  to 
determine  the  adequacy  of  private  sector 
training  efforts.  This  project  was 
initiated  to  support  FHWA  in  collecting, 
compiling  and  analyzing  this 
information. 

Objectives 

The  principal  objective  of  the  project 
was  to  satisfy  the  congressional 
mandate.  In  the  words  of  the  ISTEA. 
this  meant  that  the  principal  objective 
was  to  determine  "the  effectiveness  of 
private  sector  efforts  to  ensure  adequate 
training  of  entry-level  drivers  of 
commercial  motor  vehicles." 
"Commercial  Motor  Vehicles"  for  the 
purposes  of  this  study  included  heavy 
trucks,  motorcoaches  and  school  buses. 
Each  of  these  CMV  types  represented  a 
separate  private  sector.  In  addition  to 


determining  the  adequacy  of  training. 
FHWA  must  go  further  an4  determine 
whether  or  not  it  is  in  the  pubUc  interest 
to  require  training  of  all  entry-level 
CMV  drivers.  So.  an  important 
secondary  objective  of  the  study  was  to 
support  FHWA  in  its  decision-making 
process. 

Conclusions  and  Recommendations 

This  section  presents  the  conclusions 
and  recommendations  of  the  study.  The 
first  subsection  below  addresses  the 
conclusions  related  to  the  training 
adequacy  issue.  The  next  subsection 
presents  conclusions  related  to  the 
various  factors  that  could  affect  FHWA's 
decision  making  process.  Finally, 
recommendations  are  presented  for 
future  actions.  Data  and  discussion  to 
support  the  conclusions  and 
recommendations  occur  in  later 
sections. 

Are  the  Private  Sectors  Effective  at 
Ensuring  Adequate  Training? 

Are  the  three  private  sectors — heavy 
trucks,  motorcoaches  and  school 
buses — effective  at  ensuring  adequate 
training  for  their  entry-level  drivers? 
The  conclusion  of  this  study  is  that 
none  of  the  three  private  sectors  are 
effectively  providing  adequate  training. 
What  evidence  exists  that  the  training  is 
inadequate?  The  data  comes  from  both 
the  motor  carriers  and  the  drivers 
surveyed  in  this  study. 

Table  1  presents  data  for  the  motor 
carriers.  The  first  row  of  the  table  shows 
the  percent  of  motor  carriers  hiring 
entry-level  drivers  that  provide  formal 
training  for  them.  The  percentages  are 
calculated  from  data  in  Volume  III. 
Tables  3.3,  4,3  and  5.2.  For  example. 
Table  3.3  shows  that  24  of  the  111  heavy 
truck  carriers  who  hire  entry-level 
drivers  provide  formal  training.  This 
calculates  to  21.6  percent,  as  shown  in 
Table  1 .  The  second  row  in  Table  1 
shows  the  percent  of  motor  carriers 
whose  formal  training  was  judged  as 
"Adequate."  For  motorcoaches  and 
school  buses,  the  percentages  comes 
directly  from  Volume  III.  Tables  4.5  and 
5.4.  For  heavy  trucks,  the  percentage  is 
derived  from  Table  3.5  by  combining 
the  Number  Adequate  values  for  For- 
hire  and  Private  Fleets  (i.e..  nine  of  the 
24  company  programs  were  adequate]. 
The  third  row  in  Table  1  provides  an 
estimate  of  the  percent  of  motor  carriers 
hiring  entry-level  drivers  that  provide 
adequate  training  for  them.  This  figure 
is  obtained  by  combining  the  data  in  the 
first  two  rows.  For  example,  if  21.6 
percent  of  the  heavy  truck  carriers  hire 
entry-level  drivers  and  provide  formal 
training  for  them,  but  only  37.5  percent 
of  the  carriers  had  adequate  formal 


training,  then  multiplying  21.6  by  .375 
gives  6.1  as  the  estimate  of  the  percent 
of  heavy  truck  carriers  that  provide 
adequate  formal  training. 

"Effectiveness"  was  defined  as  the 
prevalence  or  frequency  with  which  the 
motor  carriers  in  each  domain  provided 
formal  training  for  their  entry-level 
drivers.  Some  sort  of  formal  training  (as 
defined  later  in  this  document)  was 
deemed  necessary  in  order  to  provide 
the  opportunity  for  development  of  the 
essential  knowledge,  as  well  as  the 
minimum  skills,  needed  to  operate  the 
CMV.  That  is.  just  because  a  motor 
carrrer  offers  formal  training  does  not 
riiean  that  the  training  is  adequate,  but 
it  would  be  very  difficult  for  a  carrier's 
training  to  be  judged  adequate,  imless  it 
was  formal. 

See  the  End  of  the  Report  for  Table  1 

As  can  be  seen  from  the  table, 
relatively  few  (22  percent)  of  the  heavy 
truck  motor  carriers  surveyed  that  hire 
entry- level  drivers  provided  formal 
training  for  them.  However,  well  over 
half  of  the  motorcoach  and  school  bus 
carriers  that  hire  entry-level  drivers  did 
so. 

"Adequacy"  was  defined  in  terms  of 
how  the  formal  training  provided  by  a 
^     sub-sample  of  the  carriers  in  each 
domain  compared  to  the  recommended 
minimiun  requirements  for  entry-level 
driver  training  established  by  industry 
experts.  To  be  judged  "Adequate."  a 
program  had  to  be,  on  average  across 
various  sub-scores,  in  conformance  with 
the  criteria  set  by  these  experts.  (The 
scoring  system  is  described  later  in  this 
dociunent  and  in  Volume  HI.  Appendix 

B.) 

The  table  shows  that  only  about  one- 
third  of  the  carriers  with  formal  training 
that  were  sampled  had  training  that  was 
adequate.  The  heavy  truck  private  sector 
had  the  largest  percentage  of  adequate 
training  programs  and  the  motorcoach 
private  sector,  the  smallest.  The  third 
line  of  the  table  combines  the 
prevalence  information  (the  first  line) 
and  the  adequacy  information  (line  two) 
to  provide  an  estimate  of  what 
percentage  of  the  motor  carriers  in  each 
domain,  that  hire  entry-level  drivers, 
provide  adequate  training  for  them.  The 
motor  carrier  findings  can  be 
summarized  as  follows: 
—The  heavy  truck  private  sector  has  the 
smallest  percentage  of  carriers 
offering  adequate  training  (about  9 
percent).  This  means  that,  of  those 
heavy  truck  carriers  that  hire  entry- 
level  drivers,  only  about  one  in  ten 
would  be  expected  to  provide 
adequate  training. 
— The  school  bus  private  sector  had  the 
largest  percentage  of  carriers 


providing  adequate  training  (about  24 
percent).  Even  with  this,  the  highest 
|}ercentage.  only  about  one  carrier  in 
four  carriers  would  be  expected  to 
provide  adequate  training. 
None  of  the  private  sectors  can  be 
considered  effective  in  ensuring 
adequate  entry-level  training,  given 
these  figures. 

While  Table  1  provides  an  estimate  of 
the  number  of  motor  carriers  in  each 
domain  that  provide  adequate  training, 
a  more  basic  question  is,  "What  percent 
of  the  drivers  are  being  adequately 
trained?"  Also,  it  is  known  that  pubficly 
funded  and  proprietary  schools  are 
other  sources  of  formally  trained  drivers 
for  the  heavy  trucking  industry,  so  a 
second  question  is,  "To  what  extent  do 
the  schools  add  to  the  percent  of 
adequately  trained  truck  drivers?" 

Data  to  answer  these  questions  come 
from  Tables  3.15,  3.18,  4.9,  4.11,  5.8, 
and  5.10  in  Volume  III,  which  present 
findings  from  the  Driver  surveys. 
Several  of  the  industry  experts 
supporting  the  project  indicated  that 
training  within  the  heavy  truck  industry 
has  improved  substantially  within  the 
last  five  years.  So,  it  was  considered 
desirable  to  examine  the  data  for  "New" 
drivers  only,  i.e.,  drivers  with  five  or 
fewer  years  experience.  The  data  for 
New  drivers  are  compiled  and 
summarized  in  Table  2  below. 

It  can  be  seen  that  about  62  percent 
of  the  141  heavy  truck  drivers  in  the 
sample  report  receiving  formal  entry- 
level  training.  There  were  four  soiuces 
of  this  formal  training.  By  far.  the  most 
frequently  reported  source  was 
proprietary  schools  (48  percent) 
followed  by  publicly  funded  schools 
(about  eight  percent).  MiUtary  schools 
and  company-operated  schools 
combined  accounted  for  only  about  six 
percent. 

The  second  coliunn  of  the  table 
indicates  what  percentage  of  the  drivers 
receiving  each  type  of  formal  training 
reported  receiving  training  that  was 
judged  as  "Adequate."  The  criteria  used 
to  evaluate  the  training  reported  by  the 
drivers  were  the  same  as  those  used  to 
evaluate  the  company  training 
programs,  as  reported  in  Table  1  above. 
T^e  estimate  of  the  percent  of  drivers 
adequately  trained  (the  third  column) 
was  derived  from  the  first  two.  For 
example,  44.8  percent  of  the  47.5 
percent  of  drivers  reporting  proprietary 
school  training  received  adequate 
training.  So,  47.5  times  0.448  equals 
21.3  percent  as  the  estimate  of  the 
percent  of  New  drivers  who  receive 
adequate  training  from  this  source. 
Publicly  fimded  schools  contribute 
another  4.2  percent  and  the  combination 


of  miUtary  and  company  schools 
accoimt  for  5.6  percent. 

See  End  of  the  Report  for  Table  2 

To  summarize.  62  percent  of  the  New 
heavy  truck  drivers  reported  receiving 
formal  training,  about  50  percent  of 
which  scored  as  adequate.  This  resulted 
in  the  estimate  that  31  j>ercent  of  New 
heavy  truck  drivers  are  receiving 
adequate  training.  It  is  interesting  to 
compare  these  numbers  with  the 
numbers  (not  shown  in  the  table)  of  the 
"Experienced"  driver  group.  These  are 
drivers  who  have  been  driving  between 
six  and  10  years.  About  32  percent  of 
the  229  Experienced  drivers  reported 
receiving  formal  training,  about  51 
percent  of  which  scored  as  adequate, 
resulting  in  the  estimate  that  about  16 
percent  of  the  Experienced  drivers 
received  adequate  training.  So,  while 
the  percentage  of  New  drivers  who 
report  receiving  formal  training  is 
almost  twice  that  of  Experienced 
drivers,  the  percent  receiving  adequate 
training  is  the  same.  The  percentage  of 
New  drivers  that  receive  adequate 
training  is  higher  than  for  Experienced 
drivers  because  more  New  drivers 
receive  formal  training,  not  because  a 
greater  proportion  of  that  formal 
training  is  adequate. 

Comparing  the  Percent  Drivers 
Adequately  Trained  figxues  from  the 
table,  it  can  be  seen  that  the  figiue  for 
School  Buses  is  highest  (about  35 
percent)  followed  closely  by  Heavy 
Trucks  (31  percent)  then  Motorcoaches 
(18  percent). 

It  is  possible  to  answer  the  two 
questions  that  began  this  discussion  as 
follows: 

— How  many  drivers  are  adequately 
trained?  For  new  drivers  (driving  five 
years  or  less),  between  18  and  35 
percent  are  adequately  trained, 
although  these  figiu«s  may  be 
optimistic. 
— To  what  extent  do  the  schools 
contribute  to  the  percent  of 
adequately  trained  truck  drivers? 
They  contribute  substantially.  The 
proprietary  and  publicly  funded 
schools  produced  about  seven  times 
the  number  of  adequately  trained 
heavy  truck  drivers  as  did  the 
comp>any  programs. 
Based  on  the  driver  data,  are  the 
private  sectors  effective  at  ensuring 
adequate  entry- level  training?  At  best 
(school  buses),  only  one-third  of  the 
recently  trained  entry-level  drivers 
received  adequate  training  and  more 
than  40  percent  of  the  reported  training 
was  not  adequate.  At  worst 
(motorcoaches),  only  about  two  in  ten 
drivers  received  adequate  training,  two- 
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thirds  of  the  formal  training  was  not 
adequate,  emd  50  percent  of  the  drivers 
did  not  even  receive  formal  training. 
Given  these  statistics,  none  of  the 
private  sectors  can  be  considered  as 
effective  in  ensuring  adequate  training 
of  their  entry-level  drivers. 

Thus  the  conclusions  are  the  same, 
whether  the  data  upon  which  they  are 
based  comes  from  the  motor  carriers 
(i.e.,  Table  1)  or  the  drivers  (Table  2). 

There  are  three  corollary  issues 
related  to  training  adequacy  that  deserve 
mention.  The  first  has  to  do  with 
"exemplary"  training  programs/ 
activities.  In  order  to  assure  that  the 
study  did  not  overlook,  good  training 
programs  or  activities  that  were  being 
carried  out  in  any  of  the  domains, 
survey  respondents  were  asked  to 
identify  programs/activities  they 
believed  were  exemplary,  i.e.,  worthy  of 
imitation.  It  should  be  emphasized  that 
no  criteria  were  imposed  on  the 
respondents — they  used  their  own 
aiteria  to  determine  what  was 
exemplary.  Information  was  collected 
on  these  programs  and  their  adequacy 
was  scored. 

The  heavy  truck  respondents  had  no 
trouble  identifying  programs  they 
thought  were  exemplary.  Nearly  all  of 
the  27  programs  they  identified 
involved  formal  pre-service  training. 
Fourteen  (14)  of  the  programs  were  run 
by  carriers  and,  of  this  group,  almost 
half  included  on-the-job  training.  The 
five  programs  recommended  by  the 
motorcoach  respondents  were  formal 
training.  Only  one  of  the  school  bus 
respondents  was  able  to  recommend  an 
exemplary  formal  training  program. 

In  general,  the  adequacy  of  tne 
"exemplary"  programs  was  no  better 
than  the  adequacy  of  the  programs 
selected  at  random  from  the  various 
domains.  The  programs  recommended 
by  our  heavy  truck  respondents  as  being 
exemplary  did  not  quite  achieve  the 
minimum  standards  determined  by  our 
trucking  industry  experts.  On  average, 
the  motorcoach  exemplary  programs 


scored  at  about  the  recommended 
minimum  level.  The  one  school  bus 
exemplary  program  was  above  the 
minimum  standard. 

Examination  of  the  "exemplary" 
programs  provided  corroboration  that 
the  programs  selected  at  random,  at 
'least  from  the  heavy  truck  and 
motorcoach  domains,  were 
representative  of  the  industries  as  a 
whole. 

The  second  corollary  issue  relates  to 
how  big  a  motor  carrier  must  be  in  order 
to  provide  formal  training.  Across  all 
domains,  even  the  smallest  carriers 
offered  formal  training.  While  most  of 
the  exemplary  programs  were  operated 
by  medium  to  large  carriers,  several 
adequate  or  better  heavy  truck  and 
motorcoach  programs  were  operated  by 
small  carriers.  It  is  apparent  that 
adequate  entry-level  training  need  not 
be  limited  to  the  larger  carriers. 

The  third  corollary  issue  relates  to 
industry  plans  that  could  result  in 
future  improvements  in  training 
program  adequacy.  Across  all  domains, 
few  motor  carriers,  associations  or 
insurance  companies  expressed  plans 
that  would  increase  the  prevalence  of 
formal  training  of  entry  level  drivers.  As 
noted  earlier,  without  at  least  increasing 
the  prevalence  of  formal  training,  it 
would  be  difficult  for  the  overall 
adequacy  of  the  training  to  improve. 
Therefore,  it  appears  that  the  present 
level  of  training  adequacy  is  not  likely 
to  improve  due  to  the  actions  of  the 
private  sectors  themselves. 

What  Are  the  Decision  Factors  and  the 
Conclusions  Related  To  Them? 

Four  decision  factors  (in  addition  to 
the  adequacy  of  training)  were 
identified  that  should  be  considered  in 
determining  FHWA's  response  to 
Congress.  These  decision  factors  are  as 
follows: 
— The  accident  problem,  including  both 

the  magnitude  of  the  accident 

problem  and  recent  trends. 


— The  effectiveness  of  training  as  a   ■ 
solution  to  the  problem,  i.e..  the    > 
relationship  between  training  and 
accident  reduction. 

— The  impact  of  mandated  training, 
including  factors  that  will  negatively 
impact  the  condition  of  the  industry, 
if  training  is  required,  such  as: 

— The  impact  of  other  Government 
Regulations. 

— Driver  turnover. 

— Driver  demand/ shortage. 

— Existence/effectiveness  of  other 
government  programs,  including  the 
potential  impact  of  the  Commercial 
Drivers  License  (CDL),  as  well  as  the 
impact  of  other  Government  programs 
(if  any)  intended  to  reduce  the  CMV 
accident  problem. 

The  conclusions  of  the  study  with 
regard  to  each  of  these  factors  are 
presented  below.  To  provide 
perspective,  the  size  of  the  industries 
(private  sectors)  is  summarized  prior  to 
the  presentation  of  the  conclusions 
themselves. 

Size  of  the  Industry.  The  heavy  truck 
domain  is  by  far  the  largest  of  the  three 
domains,  and  the  motorcoach  domain  is 
the  smallest.  The  heavy  truck  domain  is 
also  the  most  complex  of  the  three.  It  is 
comprised  of  a  number  of  different 
types  of  carriers,  each  with  its  own 
unique  characteristics,  problems  and 
needs.  In  particular,  the  specialized 
fleets  have  different  (but  over-lapping) 
entry-level  training  needs,  when 
compared  to  the  needs  of  the  for-hire 
and  private  carriers  of  cargo. 

The  accident  problem.  Discussion  of 
the  accident  problem  must  include  both 
the  magnitude  of  the  problem  today  and 
the  problem  trend  over  recent  years. 

Concerning  the  magnitude  of  the 
problem,  the  tabulation  below  shows 
the  number  of  crashes,  injuries  and 
fatalities  for  each  of  the  domains  (to  the 
extent  known),  for  1990: 


Number  of  Crashes 
Number  of  Injuries  . 
Number  of  Deaths  . 


Trucks 


318.500 

130.000 

5.254 


Motorcoaches 


Unknown 
Unknown 
39  


School 
buses 


28.500 

24.000 

128 


The  table  shows  that,  in  absolute 
numbers: 

— Heavy  truck  accidents  result  in  far 
more  fatalities  than  either         * 
motorcoaches  or  school  buses. 

— School  buses  are  involved  in  far  fewer 
crashes,  injuries  and  fatalities  than 


large  trucks,  but  they  have  about  three 
times  the  fatalities  of  motorcoaches. 

Our  data  source  for  non-fatal 
accidents  does  not  discriminate  among 
school  buses,  intercity  buses  (i.e.. 
motorcoaches)  and  transit  buses. 
However,  it  estimates  that  in  1990. 
injuries  in  bus  accidents  account  for 


only  about  l.l  percent  of  the  injuries  for 
all  accidents  (as  compared  to  about  4 
percent  for  mediiun  and  large  trucks). 
For  1992,  the  bus  injury  accidents  were 
about  0.7  percent  of  the  total. 

In  addition: 
— Heavy  trucks  have  less  than  half  as 

many  accidents  per  100  million  miles 
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traveled  than  passenger  vehicles,  but 
they  have  56  percent  more  fatal 
accidents. 
— In  about  25  percent  of  the  fatal 
accidents,  the  truck  driver  was 
reported  to  have  made  an  error  or 
otherwise  contributed  to  the  accident; 
in  72  percent  of  these  accidents  the 
other  driver  was  reported  to  have 
made  an  error,  but  not  the  truck 
driver. 
Conclusions  concerning  the 

magnitude  of  the  accident  problem  are 

as  follows: 

— It  is  clear  that,  for  fetal  accidents, 
heavy  trucks  have  the  greatest 
problem,  followed  by  school  buses, 
then  motorcoaches.  The  percentage  of 
all  injuries  attributed  to  bus  accidents 
(motorcoaches,  school  buses  and 
other  types  combined)  is  only  about 
one-fourth  of  the  percentage 
attributed  to  trucks. 

— Truck  drivers  are  involved  in  fewer 
accidents  per  100  million  miles 
driven  than  passenger  vehicle  drivers 
and  they  are  less  likely  to  be  noted  as 
having  made  an  error  contributing  to 
the  accident.  However,  when  a  truck 
driver  is  involved  in  an  accident,  it  is 
more  likely  to  involve  at  least  one 
fatality.  Comparable  data  were  not 
available  for  motorcoach  and  school 
bus  drivers. 
With  regard  to  accident  trends,  there 

are  three  conclusions: 

— For  heavy  trucks,  fatal  accidents  are 
less  frequent  (relative  to  the  number 
of  miles  driven  by  trucks)  than  ten 
years  ago.  The  vehicle  involvement 
rate  per  100  million  miles  traveled 
reduced  from  5.8  in  1980  to  3.9  in 
1990. 

— ^The  fatal  accident  involvement  rate 
per  100  miUion  miles  traveled  has 
decreased  over  the  11  years  period 
between  1980  and  1990  by  the  same 
amount  (32  percent)  for  both  heavy 
trucks  and  passenger  vehicles.  Heavy 
trucks  decreased  from  5.8  to  3.9  and 
passenger  vehicles  decreased  from  3.7 
to  2.5.  "Passenger  Vehicles"  are 
defined  as  vehicles,  including 
automobiles  and  light  trucks,  with 
GVWRs  of  10.000  poimds  or  less. 

— ^There  does  not  appear  to  be  any  trend 
in  the  accidents  rates  for 
motorcoaches  and  school  buses. 
There  are  at  least  two  implications  for 

decision-making  within  these 

conclusions: 

— The  magnitude  of  the  accident 
problem  parallels  the  size  of  the 
industry,  i.e.,  heavy  trucks  is  the 
largest  industry  and  has  the  highest 
fatalities.  However,  heavy  truck 
fatalities  appear  to  be  over- 


represented  when  size  of  the  industry 
(number  of  drivers)  is  taken  into 
consideration.  The  number  of  truck 
drivers  is  estimated  to  be  about 
5,600,000  while  the  number  of 
motorcoach  drivers  is  estimated  at 
156.000  and  the  number  of  school  bus 
drivers  at  742,000.  There  were  5.254 
fatalities  involving  heavy  trucks  in 
1990,  39  involving  motorcoaches  and 
128  involving  school  buses.  This 
calculates  to  0.93  fatalities  per  1000 
truck  drivers  as  compared  to  0.25 
fatalities  per  1000  motorcoach  drivers 
and  0.17  per  1000  school  bus  drivers. 

This  should  not  be  taken  to  mean  that 
truck  drivers  are  poor  drivers.  The 
difference  in  the  fatality  rates  is  more 
likely  due  to  exposiue — the  truck 
drivers  drive  more  miles  on  average 
than  motorcoach  and  school  bus  drivers. 
So,  they  are  at  higher  risk  of  accident 
involvement.  However,  it  does  imply 
that  any  efforts  to  improve  the  safety  of 
truck  divers  (such  as  requiring 
adequate  safety  training)  will  likely 
have  a  greater  return,  in  terms  of 
accidents  avoided,  than  the  same  efforts 
aimed  at  motorcoach  and  school  bus 
drivers.  Some  ANFRM  and  survey 
respondents  indicated  that  training 
should  not  be  mandated  because  the 
industries  are  already  doing  a  good  job 
with  various  activities  intended  to 
reduce  accidents.  The  trend  data  do 
show  a  reduction  in  fatality  rates  for 
combination  trucks,  but  a  reduction  of 
the  same  magnitude  occurred  for 
passenger  vehicles.  It  was  beyond  the 
scope  of  this  study  to  determine  the 
reasons  for  the  declines.  However,  given 
the  data  available  to  the  study,  it  was 
not  possible  to  demonstrate  any  special 
effect  of  industry  training  activities, 
beyond  whatever  factors  could  be 
causing  a  general  decline  for  both  trucks 
and  passenger  vehicles. 

The  effectiveness  of  training  as  a 
solution  to  the  problem.  The  findings  as 
to  the  effectiveness  of  training  were 
contradictory.  While  some  in-house 
studies  by  carriers  reported  that  training 
reduced  accidents.  oUier  studies  using 
random  samples  of  drivers  (including 
this  study)  noted  a  tendency  for  trained 
drivers  to  have  slightly  more  accidents. 
Some  researchers  have  attributed  this 
tendency  to  the  high  variabiUty  in 
training  quality,  indicating  that  poor 
training  may  give  the  new  driver  a  false 
sense  of  confidence  in  his/her  abihties. 
However,  this  study  found  no  evidence 
of  a  relationship  between  adequacy  of 
the  training  the  driver  reported 
receiving  and  his/her  frequency  of 
accidents. 

What  impUcations  for  decision- 
making can  be  derived  from  these 


contradictory  findings?  The  answer  to 
this  question  seems  to  be  that,  while 
adequate  training  is  a  necessary 
condition  for  the  reduction  of  CMV 
accidents,  it  is  not  a  sufficient 
condition.  Something  more  has  to 
happen  in  order  for  training  to  have  its 
effect.  A  discussion  of  these  additional 
factors  is  contained  in  Volume  ID, 
Section  7. 

The  impact  of  mandated  training. 
Survey  respondents  were  asked  whether 
mandated  training  would  impact  the 
condition  of  the  industry  or  the  drivers, 
the  turnover  problem  or  the  driver 
shortage  problem.  For  a  given  question, 
the  individual  groups  within  a  domain 
sometimes  differed  greatly  in  their 
response  distributions.  However,  none 
of  the  samples  provided  a  uniformly 
extreme  response  to  any  of  the 
questions.  There  was  no  consensus  in 
the  samples  that  requiring  entry-level 
training  would  strongly  influence  any  of 
these  factors,  one  way  or  the  other. 

The  following  statements  capture  the 
general  nature  of  the  opinion  within 
each  domain: 

— ^There  are  probably  more  people 
presently  against  mandated  training 
than  are  for  it.  but  not  by  a  large 
margin.  While  the  responses  to  the 
Advance  Notice  of  Proposed 
Rulemaking  (the  ANFRM,  as 
discussed  in  a  later  section)  were 
heavily  against  mandated  training,  the 
responses  of  the  random  samples 
surveyed  in  this  study  were  more 
equally  divided  (as  discussed  above). 
In  addition,  the  CVSA  Siuvey 
respondents  were  overwhelmingly  in 
favor  of  mandated  training.  However, 
these  persons  were  already  drivers 
and  not  likely  to  be  affected  by  the 
mandate. 

— ^The  majority  of  each  domain  could 
support  mandated  training  if  a 
program  were  developed  that 
addressed  and  resolved  the  numerous 
economic  and  administrative  issues. 
This  is  based  on  the  responses  to  the 
ANPRM  as  well  as  comments  made  by 
the  respondents  to  this  study. 

— There  is  also  a  substantial  number  of 
people  who  would  support  a 
performance-based  (i.e.,  testing) 
alternative  centered  around 
strengthening  the  existing  CDL 
program.  The  basis  for  this  statement 
comes  mainlv  from  the  responses  to 
the  ANPRM.' 

Clearly,  any  decision  made  by  FHWA 
will  have  supporters  and  detractors. 
However,  opposition  will  be  reduced  to 
the  extent  that  the  program  (if  any) 
promulgated  by  the  agency  addresses 
the  economic  and  administrative  issues. 
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Existence/effectiveness  of  other 

government  programs.  The  conclusions 

related  to  this  decision  factor  are  as 

follows: 

— Concerning  the  CDL  program,  the 
large  majority  of  the  survey 
respondents  believed  that  the  CDL 
would  increase  the  likelihood  of 
adequate  training.  The  majority  of  the 
drivers  believed  that  their  CDL 
training  went  beyond  what  they 
needed  to  pass  the  CDL  tests.  There 
appears  to  be  a  general  agreement  that 
the  CDL  will  have  a  positive  impact 
on  the  adequacy  of  training. 

— Concerning  other  government 
programs,  it  was  concluded  that: 

— The  activities  of  the  Research  and 
Special  Programs  Administration 
(RSPA)  also  includes  the  training  of 
heavy  truck  drivers  who  transport 
hazardous  materials.  However. 
RSPA's  intent  is  generally  to  prevent 
incidents  involving  hazardous  cargo, 
rather  than  teaching  driving  skills  to 
drivers.  So,  there  is  no  conflict,  and 
minimal  overlap,  with  the  driver 
training  promulgated  by  RSPA. 

— There  appears  to  be  nothing  in  any  of 
the  other  programs  that  would 
conflict  with,  or  substitute  for,  an 
intervention  strategy  intended  to 
reduce  CMV  accidents. 

Recommendations 

It  was  stated  earlier  that  none  of  the 
private  sectors— heavy  trucks, 
motorcoaches  or  school  buses — are 
effectively  providing  adequate  training. 
Data  were  presented  to  support  the  fact 
that  none  of  the  private  sectors  were 
totally  effective  in  providing  formal 
training  for  their  entry-level  drivers,  i.e. 
the  prevalence  of  formal  training  in  all 
sectors  could  be  improved.  Data  were 
also  presented  to  show  that  relatively 
few  of  the  formal  training  programs  that 
were  provided  met  the  study  criteria  for 
adequacy. 

However,  FHWA  should  not  make  a 
decision  concerning  any  intervention 
strategy,  including  requiring  entry-level 
training,  based  on  prevalence  and 
adequacy  information  alone  The  other 
decision  factors  discussed  in  this  report 
must  be  considered  in  determining 
whether  it  is  in  the  public  interest  to 
take  some  action,  and  for  determining 
which  action  to  take. 

The  data  on  the  accident  problem  lead 
to  one  recommendation:  If  it  is  desirable 
to  target  fewer  than  all  three  domains, 
the  heavy  truck  domain  should  be 
considered  first  priority,  followed  by 
motorcoaches. 

The  study  data  and  the  ANPRM 
responses  suggest  that  there  are  three 
intervention  strategies  (in  addition  to 


doing  nothing  at  all)  that  FHWA  should 
consider: 

— Training-based.  This  strategy  involves 
requiring  the  training  of  entry-level 
CMV  drivers. 
— Performance-based.  With  this  strategy, 
entry-level  CMV  drivers  would  be 
required  to  pass  more  comprehensive 
knowledge  and  skill  tests  than  are 
presently  required  to  obtain  a 
Commercial  Drivers  License  (CDL). 
— Industry-based.  Here,  reduction  in 
CMV  accidents  would  be  achieved  by 
means  of  a  carefully  structured  set  of 
cooperative  FHWA-industry 
initiatives  intended  to  encourage 
better  training  of  CMV  drivers. 
The  conclusion  was  stated  earlier  that 
training,  by  itself,  is  not  sufficient  to 
reduce  CMV  accidents.  This  suggests 
that  a  combination  of  the  above 
strategies  would  produce  the  best 
results.  Either  the  Training-based 
strategy  (which  regulates  the  content  of 
training)  or  the  Performance-based 
strategy  (which  regulates  the  outcome  of 
training)  should  be  combined  with  the 
Industry-based  strategy. 

Which  strategy — Training-based  or 
Performance-based — should  be  selected? 
There  are  compelling  arguments  for 
both  strategies.  The  Training  strategy 
permits  detailed  control  of  the  training 
content,  even  content  like  attitudes  and 
accident  avoidance  skills,  that  is 
difficult  to  measure  on  a  performance 
test.  The  Performance  strategy  provides 
the  industries  with  greater  flexibility  in 
training  their  drivers,  and  the  CDL 
structure  exists  as  a  starting  point. 

A  more  extensive  analysis  is  needed 
to  determine  which  alternative  is 
preferable.  To  select  between  the  two 
strategies,  the  recommended  next  steps 
are  as  follows.  FHWA  should: 
— Develop  draft  program  specifications. 
The  objective  should  be  to  describe 
model  Training  and  Performance- 
based  programs  in  enough  detail  that 
their  respective  costs  and  impacts  can 
be  assessed.  The  Recommendations 
section  in  Volume  II  provides  a  listing 
of  the  elements  that  should  be 
included  in  the  program 
specifications. 
— Obtain  feedback  on  the  draft  programs 
from  industry  and  the  states.  Revise 
the  program  specifications  to  address 
problems,  reduce  costs  and  improv*,' 
potential  effectiveness. 
— Select  between  the  two  programs 
based  on  which  provides  the  better 
cost/effectiveness. 
One  possible  outcome  of  the  above 
process  could  be  a  hybrid  program,  i.e., 
a  combination  of  the  Training-  and 
Performance-based  approaches  that 
embodies  the  adv£uitages  of  each. 


When  a  strategy  is  determined, 
detailed  training/performance  standards 
should  be  developed.  To  establish  the 
groundwork  for  standards  development, 
it  is  recommended  that  FHWA  adopt  the 
three-element  definition  of  entry  level 
training  that  was  used  in  this  study, 
rather  than  pre-service  training  alone. 

In  this  study,  entry-level  training  was 
defined  as  all  training  received  during 
the  first  three  years  of  the  driver's 
experience.  Entry-level  training  ,-— ' 

included  the  following  three  elements: 
— Pre-service  Training.  This  is  training 
received  prior  to  starting  work  as  a 
CMV  driver.  Pre-service  training  is  the 
most  reliable  way  to  provide  the  basic 
skills  and  knowledge  needed  before 
the  new  driver  goes  on-the-job. 
—On-the-job  Training  (OJT).  OJT  is 
provided  when  the  new  driver  first 
begins  actually  hauling  cargo  or 
passengers.  It  provides  a  cost-effective 
way  for  the  new  driver  to  develop  his/ 
her  skills. 
— In-service  Training.  In-service  training 
includes  those  activities  provided  by 
the  motor  carrier  that  are  specifically 
intended  to  improve  the  safety- 
related  skills  and  knowledge  of  its 
drivers,  including  (but  not  necessarily 
limited  to)  entry-level  drivers.  In- 
service  training  provides  a  means  of 
refreshing  skills,  such  as  accident 
avoidance,  that  can  degrade  over  time. 
To  develop  the  standards: 
— The  model  tractor-trailer  curriculum 
should  be  revised  and  expanded  to 
include  OJT  and  In-service  training. 
This  revised  curriculum  would  be  an 
essential  component  of  either  the 
Training-based  or  the  Performance- 
basedstrategy. 
— If  the  intervention  is  to  include 
motorcoaches  and/or  school  buses, 
FHWA  should  develop  three-  element 
model  curriculum  specifications  for 
operators  of  these  CMVs.  These 
curricula  should  be  developed  in 
close  cooperation  with  motorcoach 
and  school  bus  industries. 
FHWA  should  consider  revising  the 
model  tractor-trailer  curriculiun,  and 
developing  the  model  motorcoach  and 
school  bus  curricula,  even  if  FHWA 
decides  not  to  proceed  with  required 
training  or  some  other  intervention 
strategy.  The  existence  of  these  up-to- 
date  standard  curricula  will  make  it 
easier  for  concerned  elements  within 
the  private  sectors  to  voluntarily 
implement  adequate  formal  training. 
With  regard  to  the  Industry-based 
strategy,  the  recommended  first  step  is 
to  investigate  and  select  initiatives  for 
inclusion  in  the  program.  Possible 
initiatives  are  discussed  in  Voltune  III, 
Section  6.  Once  additional  data  are 


Federal  Register  /  Vol.  61,  No.  81  /  Thursday.  April  25.  1996  /  Proposed  Rules 18361 


collected.  FHWA  should  develop  a 
program  specification  for  this  strategy.  It 
is  recommended  that  FHWA  advocate 
and  act  to  initiate  some  form  of 
Industry-based  program  whether  or  not 
a  Training-  or  Performance-based 
program  is  carried  out. 

Supporting  Detail 

The  remainder  of  this  document 
contains  svunmaries  of  study  findings 
from  which  the  foregoing  conclusions 
and  recommendations  were  derived. 
The  section  begins  with  a  description  of 
the  scope  of  the  effort  and  the  definition 
of  key  concepts.  Then  the  study 
methodology  is  briefly  described.  After 
this,  the  supporting  detail  leading  to  the 
conclusions  and  recommendations  is 
summarized  in  the  same  order  that  the 
conclusions  were  presented  in  the 
previous  section. 

Scope  of  the  Effort 

Several  definitions  and  decisions 
were  made  early  in  the  project  that 
limited  the  scope  of  the  study.  They  are 
described  below. 

Commercial  Motor  Vehicles  Included 
in  the  Study.  "Commercial  motor 
vehicle"  was  defined  in  accordance 
with  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986.  The  study  included 
all  heavy  duty  trucks  (i.e..  over  26.000 
Gross  Vehicle  Weight  Rating),  but 
passenger  carrying  CMVs  were  limited 
to  Long  Haul  Regular  Route  (LHRR). 
Charter/Tour  (C/T)  and  School  Buses. 
Private  Motor  Carriers  of  Passengers 
(PMCP)  and  Metro/Transit  Buses  were 
excluded  because  they  were  not 
generally  subject  to  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  at 
the  commencement  of  the  study. 
However,  PMCPs  are  presently  subject 
to  the  FMCSRs. 

Thus,  the  study  focused  on  three  CMV 
"domains";  Heavy  duty  trucks  (hereafter 
referred  to  as  "Heavy  Trucks"), 
Motorcoaches  (including  long  haul  and 
charter/tour  buses)  and  School  Buses. 

Scope  as  Related  to  Hazmat  Vehicles. 
With  regard  to  vehicles  used  in  the 
transportation  of  hazardous  materials 
requiring  placarding  ("Hazmat" 
vehicles),  the  study  was  limited  to 
determining  the  prevalence  and 
adequacy  of  the  entry-level  driving 
training  received  by  drivers  of  these 
vehicles. 

What  is  the  "Private  Sector?"  In  this 
study,  the  terms  "industry"  and 
"private  sector"  are  used 
interchangeably.  There  is  a  different 
"private  sector"  or  "industry"  for  each 
of  the  three  CMV  domains  -  heavy 
trucks,  motorcoaches,  and  school  buses. 
A  private  sector  includes  companies, 
organizations,  and  individuals  that  have 


a  direct  interest  in  the  transportation- 
related  activities  surrounding  that 
particular  domain  and  that  are  in  a 
position  to  impact,  directly  or 
indirectly,  the  training  of  entry-leVel 
drivers.  These  groups  and  individuals 
fall  into  the  following  categories  and 
subcategories  (although  not  all  private 
sectors  have  them  all):  driving  schools 
(proprietary,  publicly  funded  and 
company-operated),  certification/ 
accreditation  groups,  motor  carriers, 
associations  (including  unions), 
insurance  companies  and  drivers. 

Definition  of^"Adequate  Training." 
Two  focus  groups  were  assembled,  one 
from  the  trucking  private  sector  and  the 
other  from  the  motorcoach  and  school 
bus  private  sectors.  They  were  asked  to 
define  the  minimum  acceptable 
curricula  for  entry-level  heavy  truck, 
motorcoach.  and  school  bus  training. 
They  reached  consensus  on  minimum 
criteria  on  eight  factors  including 
classroom  hours,  practice  (off-  street  and 
on-street)  hoiu^.  student/teacher  ratios, 
behind-  the-wheel  time  and  covirse 
content  topics. 

An  adequacy  scoring  algorithm  was 
derived  that  consisted  of  eight  adequacy 
sub-scores  and  an  Overall  Adequacy 
Score  (OAS).  An  adequacy  sub-score 
reflects  the  extent  to  which  a  training 
program  (or  the  training  reported  by  a 
driver)  deviates  from  a  training  criteria. 
For  example,  a  school  program  that  has 
a  score  of  zero  (0)  on  the  Class/Lab 
Hours  Sub-score  would  be  exactly  in 
conformance  with  the  number  of  class/ 
lab  hours  recommended  by  the  experts. 
The  OAS  is  the  average  of  the  eight  sub- 
scores.  So.  a  school  with  an  Overall 
Adequacy  Score  of  - 11  has  adequacy 
sub-scores  that  are.  on  average.  11 
percent  below  the  criteria  values 
established  by  the  experts. 

Details  concerning  the  criteria  and  the 
adequacy  scoring  procedures  are 
contained  in  Volume  III,  Appendix  B. 

Support  for  Rulemaking 

In  addition  to  carrying  out  data 
collection  activities  for  the  decision 
factors  listed  above,  another  aspect  of 
the  project  involved  providing  support 
for  the  rule  making  process. 

The  ISTEA  required  FHWA  to  issue  a 
rulemaking  on  the  need  to  require 
training  of  all  entry-level  drivers  of 
CMVs.  As  a  first  step  in  rulemaking 
process,  the  Federal  Highway 
Administration  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  titled.  Training  for  All  Entry- 
Level  Drivers  of  Commercial  Motor 
Vehicles  (CMVs)  in  the  21  June  1993 
issue  of  the  Federal  Register.  The 
responses  to  the  ANPRM  were  analyzed, 
organized  and  abstracted  for  this  report. 


h4ethods 

The  collection  of  data  for  the  study 
involved  six  data  collection  activities: 
— Industry  Surveys.  Representatives  of 
the  private  sector  (as  defined  above) 
of  each  domain  were  interviewed. 
— Schools  Surveys.  A  random  sample  of 
the  schools  that  presently  provide 
training  for  entry-level  drivers  in  each 
domain  were  surveyed.  The  term 
"school"  was  defined  broadly  to 
include  motor  carriers  who  provide 
formal  training  for  their  own  entry- 
level  drivers,  as  well  as  proprietary 
and  publicly  funded  schools. 
— Driver  Surveys.  The  drivers 

themselves  were  interviewed. 
— Accident  Data  Collection.  Truck, 
motorcoach  and  school  bus  accident 
and  accident  trend  data  were  obtained 
from  National  Highway  Traffic  Safety 
Administration  and  National  Safety 
Council  Publications. 
— Federal  Agencies  Data  Collection. 
Federal  government  agencies  were 
contacted  to  determine  the  existence 
of  policies,  regulations  or  practices 
that  could  impact  the  effectiveness  of 
the  private  sector's  efforts  to  ensure 
adequate  training  of  entry-level  CMV 
drivers. 
— CVSA  Data  Collection.  The 
Commercial  Vehicle  Safety  Alliance 
(CVSA)  agreed  to  include  eight 
questions  about  driver  training  in 
their  Roadcheck  '93  survey.  This 
survey  was  performed  in  June  1993. 
In  addition  to  the  data  collection 
activities  listed  above,  there  was  a 
seventh  data  collection  activity  referred 
to  as  the  Exemplary  Programs  Data 
Collection.  This  activity  was  considered 
apart  from  the  others  because  it  did  not 
directly  impact  any  of  the  decision 
factors. 

The  goal  of  the  Exemplary  Programs 
data  collection  was  to  identify  the  best 
of  the  training  programs  that  presently 
exist  within  each  domain,  i  e..  to  define 
what  is  possible  for  the  industry  to 
accomplish.  Exemplary  Programs  were 
identified  by  the  Industry  Survey 
samples  and  contact  was  made  with 
these  organizations  to  obtain 
information  about  the  programs/ 
activities. 

The  adequacy  of  the  entry  level 
formal  training  programs  recommended 
as  being  exemplary  was  determined,  as 
was  the  adequacy  of  the  formal  training 
programs  identified  from  our  random 
samples  of  schools  and  motor  earners. 
We  also  examined  the  adequacy  of  the 
entry-level  training  described  by  our 
driver  samples. 

Table  3  shows  the  number  of  industry 
organizations  of  each  type  that  were 
included  in  the  Industry  Suney  for  eath 
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domain.  It  also  shows  the  number  of 
schools,  exemplary  programs  and 
drivers  surveyed. 

In  addition,  a  total  of  5869  CVSA 
questionnaire  forms  were  received  and 
analyzed.  As  expected,  very  few  buses 
(only  17)  were  included  in  the  sample. 
The  large  majority  of  the  drivers  (88.6 
percent)  were  operating  tractor/single 
trailer  combinations,  but  a  small 
number  (146)  of  twin,  double  and  triple 
drivers  were  included.  Straight  trucks 
comprised  8.5  percent  of  the  sample. 

See  end  of  the  Report  for  Table  3 

Prevalence/ Adequacy  of  Private  Sector 
Programs 

The  study  focused  on  three  types  of 
private  sector  programs: 
— Training  Programs,  i.e..  formal, 

structured  courses. 
— Training  Activities,  i.e..  isolated,  short 

duration,  events  such  as  watching 

videos,  reading  manuals  and 

attending  safety  meetings. 
— Training  Support  Activities,  i.e., 

anything  that  encouraged/supported 

the  actual  training  of  entry-  level 

drivers. 

In  the  following  paragraphs,  the 
findings  for  the  "exemplary"  programs 
recommended  by  our  survey 
respondents  will  be  summarized  first, 
then  the  findings  obtained  from  our 
random  samples  of  industry 
associations,  motor  carriers  and  schobls. 

Exemplary  Training  Programs/ 
Activities.  The  exemplary  training 
programs  and  training  activities  are  first 
described  and  then  their  adequacy  is 
discussed. 

What  is  an  Exemplary  Training 
Program/ Activity?  The  heavy  truck, 
motorcoach  and  school  bus  Industry 
survey  respondents  were  asked  to 
recommend  training  programs  or 
training  activities  that  they  believed 
were  exemplary,  i.e.,  worthy  of 
imitation  by  the  rest  of  the  industry.  The 
respondents  were  free  to  define 
exemplary  programs/activities  using  any 
criteria  they  chose. 

Program/ Activity  Descriptions.  The 
heavy  truck  industry  survey 
respondents  recommended  27 
exemplary  training  programs/activities. 
Fourteen  (14)  were  company-operated 
training  programs.  The  companies 
themselves  were  generally  large  to  very 
large.  Nearly  all  reported  that  they 
require  their  entry-level  drivers  to  have 
graduated  from  a  truck  driving  school 
and  they  provided  on-the-job  training 
(OJT)  ranging  from  four  weeks  to  six 
months.  Six  reported  that  they  operate 
their  own  company  schools. 

Thirteen  (13)  were  school  programs. 
All  reported  offering  classroom 


instruction  and  both  range  and  on-street 
practice.  The  average  diuBtion  for  the 
proprietary  schools  was  235  hours;  for 
the  pubhcly  funded  schools  it  was  334 
hours. 

Five  motorcoach  exemplary  training 
programs  were  identified,  all  carried  out 
by  Long  Haul  Regular  Route  motor 
carriers.  These  companies  were  medium 
in  size  to  very  large  and  the  schools 
ranged  in  duration  from  152  hours 
(including  50  hours  on-the-job)  to  250 
hours. 

Four  school  bus  exemplary  programs/ 
activities  were  identified,  but  only  one 
was  a  formal  training  program.  The 
program  had  a  total  duration  of  40  hours 
with  10  hours  of  actual  behind-the- 
wheel  time  per  student. 

Proportionally  more  exemplary 
training  programs/activities  were 
identified  by  the  heavy  truck  group. 
Possibly  one  reason  is  that  the  training 
of  drivers  has  higher  visibility  in  the 
trucking  industry  due  to  the  public 
attention  that  has  been  focused  on  truck 
safety  in  the  last  few  years. 

Adequacy.  We  determined  adequacy 
scores  for  the  exemplary  formal  training 
programs.  The  Overall  Adequacy  Scores 
(OASs)  were  as  follows: 

— For  heavy  trucks,  the  mean  OAS 
across  the  17  programs  was  - 11  (i.e., 
the  sub-scores  were,  on  average  11 
percent  below  the  criterion  values). 
Seven  of  the  programs  (41  percent) 
were  adequate,  i.e.,  had  zero  or  higher 
Overall  Adequacy  Scores. 

— For  motorcoaches,  mean  OAS  for  the 
five  programs  was  - 1.6.  Two  of  the 
five  programs  had  an  OAS  of  zero  or 
higher. 

— The  OAS  for  the  one  exemplary 
school  bus  program  was  +16.1. 

Sampled  Training  Programs/ 
Activities.  Within  the  Industry  Survey 
groups,  with  one  exception,  only  the 
motor  carriers  and  schools  actually 
trained  drivers,  i.e.,  had  formal  training 
programs  or  training  activities.  The  one 
exception  was  the  teamsters  union, 
which  does  provide  formal  training. 

Prevalence.  Table  4  compares  the 
three  domains  in  terms  of  the 
proportions  of  each  that  hire  entry  level 
drivers,  and  that  provide  either  formal 
training  or  training  activities  for  them. 

While  over  half  of  the  heavy  truck  and 
motorcoach  motor  carriers  hire  only 
experienced  drivers,  over  95  percent  of 
the  school  bus  fleets  hire  entry  level 
drivers.  Also,  not  only  are  the  heavy 
truck  motor  carriers  least  likely  to  hire 
entry-level  drivers,  they  are  also  the 
least  likely  to  provide  formal  training 
for  them,  once  they  are  hired. 

Concerning  the  sizes  of  the  fleets 
reporting  formal  training: 


— Heavy  truck  carriers  of  all  sizes  report 
that  they  provide  formal  training,  but 
58  percent  of  the  fleets  in  our  sample 
larger  than  200  drivers  provide  formal 
training,  while  only  six  percent  of  the 
smaller  companies  do. 

— Motorcoach  carriers  of  all  sizes 
reported  that  they  provide  training. 
LHRR  fleets  as  small  as  15  drivers, 
and  C/T  fleets  as  small  as  nine 
drivers,  reported  having  formal 
training. 

— School  bus  fleets  of  all  sizes  offer 
formal  training. 

See  End  of  Report  for  Table  4 

Effectiveness.  Table  5  summarizes  the 
adequacy  score  data  for  the  random 
samples  of  formal  training  programs 
across  the  tinefi  domains. 

The  tabulation  shows  that,  for  heavy 
trucks,  the  mean  Overall  Adequacy 
Score  (OAS)  for  the  schools  was 
substantially  lower  than  the  mean  OAS 
for  the  company  operated  programs. 

Comparing  company  programs  across 
the  three  domains,  it  is  clear  that  the 
heavy  truck  company  programs  group 
has  the  highest  mean  OAS.  On  average, 
they  were  about  20  percent  above  the 
criterion  values,  as  compared  to  only 
about  2  percent  for  the  school  bus 
programs  and  a  minus  1 7  percent  for  the 
motorcoach  programs.  Also,  more  of  the 
heavy  truck  company  programs  scored 
zero  of  better. 

Plans  for  the  Future.  The  following 
summarizes  the  plans  for  future  training 
programs  and  activities  reported  by  our 
Industry  Survey  groups: 
— Within  the  heavy  truck  domain,  only 
10  percent  of  the  for-hire  fleets  and  18 
percent  of  the  private  fleets  had  plans. 
Generally,  these  plans  were  vague  and 
uncertain,  beyond  obtaining  and 
showing  videos  and  hiring 
instructors. 
— Only  about  14  percent  of  the 
motorcoach  motor  carriers  had  any 
plans,  and  these  were  for  training 
activities.  The  activities  mentioned 
included  a  defensive  driving  course, 
videos,  safety  meetings  and  a  driver 
recertification  program. 

See  End  of  Report  for  Table  5 

— Only  about  one-third  of  the  school 
bus  motor  carriers  have  plans  for 
future  training  activities.  Three  of  the 
operators  are  uncertain  what  they  are 
going  to  do  and  two  expect  to 
implement  formal  training  courses. 

Size  of  the  Industries 

The  following  tabulation  provides 
estimates  of  the  number  of  motor 
carriers  and  drivers  in  each  of  the  three 
domains. 
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Number  of  fleets  .. 
Numtjer  of  drivers 


Heavy 


230,000 
5,600,000 


Motorcoaches 


5.000 
156.000 


School 

buses 


14.700 
742,000 


Each  of  the  domains  may  be  further 

characterized  as  follows: 

— Heavy  truck  fleets  and  drivers  are 
approximately  equally  divided 
between  for-hire  and  private  motor 
carriers  (including  specialized  fleets, 
e.g.,  fleets  operated  by  utility 
companies,  construction  companies 
and  refuse  haulers).  There  are  about 
100,000  owner-operators. 

— Of  the  5,000  motorcoach  fleets 
presently  in  operation  in  the  United 
States,  about  114  are  Long  Haul 
Regular  Route  carriers  who  employ 
about  9,400  drivers. 

—The  14,700  public  school  districts  that 
bus  students  are  divided  into  3,280 
private  fleets  (contractor  operated) 
and  11,420  public  fleets  (school 
system  operated).  As  to  the  number  of 
drivers,  for  private  fleets  this  estimate 
is  262,400  drivers  and  for  public 
fleets,  479,700  drivers. 

Relationship  Between  Training  and 
Accident  Reduction 

The  Industry  Survey  representatives, 
the  motor  carriers  and  the  schools  were 
asked  for  any  data  they  had 
demonstrating  the  relationship  between 
training  and  accidents.  Three  heavy 
truck  motor  carriers  reported  in-house 
studies  indicating  that  training  reduced 
accidents.  None  of  the  motorcoach  or 
school  bus  respondents  were  able  to 
identify  relevant  studies. 

Early  in  this  project,  a  bterature 
search  was  carried  out  to  determine,  in 
part,  the  extent  to  which  driver  training 
impacts  accidents.  Two  studies  were 
found  that  reported  accident  reduction 
following  school  bus  driver  training: 
One  reported  a  23  percent  decrease  in 
accidents  and  the  other  a  22  percent 
reduction  in  driver  at  fault  accidents, 
during  a  period  in  which  the  number  of 
miles  driven  doubled.  There  were  no 
studies  providing  information  on  the 
link  between  training  and  accident 
reduction  for  motorcoach  drivers. 

However,  four  other  studies  found 
that  formally  trained  drivers  reported 
having  the  same  or  sUghtly  more 
accidents  than  drivers  trained 
informally.  The  earliest  study  was 
published  in  1979.  It  reported,  based  on 
a  survey  of  U.S.  truck  drivers,  that 
trained  drivers  indicated  having  more 
accidents  than  drivers  who  were  not 
trained.  The  Regular  Common  Carrier 
Conference  (RCCC)  asked  truck  drivers 
about  the  training  they  received  and 


their  accident  experience  as  part  of  the 
motor  carrier  safety  siu^eys  they 
conducted  in  1987, 1988  and  1989. 
Analysis  of  the  1988  sur\'ey  responses 
(878  combination  truck  drivers)  showed 
that  41  percent  of  the  trained  drivers 
had  a  truck  accident  in  the  previous  five 
years,  compared  to  only  32  percent  of 
the  drivers  without  formal  training.  This 
was  a  statistically  significant  resuU  (.05 
level).  A  similar  result  was  obtained  in 
the  previous  year's  survey  (1,762 
interviews),  although  no  detail  was 
provided.  The  1989  survey  showed 
about  the  same  level  of  accidents  for 
trained  (27  percent)  and  non-trained  (29 
percent)  drivers. 

A  GAO  report  describes  the  wide 
variation  in  truck  driver  training  and  the 
RCCC  citations  make  the  point  that  this 
variability  may  mask  the  effect  of  good 
training.  They  indicate  that  their  finding 
•'*   *   •  points  to  the  needfof 
establishing  and  maintaining  high 
standards  so  that  drivers  are  taught 
accident-reducing  skills,  rather  than 
given  a  false  sense  of  security." 

In  this  study,  data  on  drivers'  accident 
history  was  also  collected.  Here  also,  the 
formally  trained  drivers  reported  having 
somewhat  more  accidents,  across  all 
three  domains.  It  was  expected  that 
drivers  whose  training  scored  as 
adequate  (i.e.,  an  OAS  of  zero  or  higher) 
would  have  fewer  accidents  than  those 
whose  training  scored  lower.  However, 
there  was  no  suggestion  of  a  consistent 
relationship  between  training  adequacy 
and  accidents  in  the  data.  In  fact,  there 
were  individual  drivers  reporting  one  or 
more  accidents  who  had  relatively  high 
adequacy  scores. 

The  Impact  of  Mandated  Training  on 
the  Industries 

Table  6  summarizes  the  responses  of 
the  Industry  Survey  respondents  in  each 
of  the  three  domains  to  the  eight 
questions  related  to  the  condition  of  the 
industries  and  the  impact  of  mandated 
training. 

Existence  of  Other  Government 
Programs 

This  research  area  addresses  the 
potential  impact  of  the  CDL  and  the 
identification  of  other  Federal 
govenmient  programs  that  might 
interact,  conflict  or  be  redundant  with 
mandated  training  (or  some  other 
intervention  strategy). 


Potential  Impact  of  the  CDL.  Eteta 
relating  to  the  impact  of  the  CDL  came 
from  our  survey  respondents  from  the 
Industry,  Schools  and  Driver  Surveys, 
and  the  ANPRM  commenters. 

Industry  and  Schools  Surveys 
Findings.  We  asked  our  Industry  and 
School  Surveys  respondents,  "What 
effect,  if  any,  do  you  think  CDL  testing 
will  have  on  the  likelihood  that  entry- 
level  [name  of  domain]  drivers  will  be 
adequately  trained?"  Almost  65  percent 
of  the  heavy  truck  sample,  74  percent  of 
the  motorcoach  sample  and  64  percent 
of  the  school  bus  sample  said  it  would 
increase  the  likelihood. 

Driver  Survey  Findings.  We  asked  our 
drivers  who  be^an  driving  on  or  after 
the  time  when  the  CDL  went  into  effect, 
"How  well  did  your  training  prepare 
you  for  the  CDL  [Knowledge  or  Skill] 
test?"  The  responses  were  as  follows: 
— For  the  knowledge  test  question,  the 
most  frequent  response  (across  all 
domains)  was,  "Gave  me  somewhat 
more  knowledge  than  I  needed." 
— For  the  heavy  truck  and  school  bus 
samples,  the  most  frequent  response 
to  the  skill  test  question  was  "*   *   " 
somewhat  more  practice  than  I 
needed."  For  the  motorcoach  sample 
it  was,  "Gave  me  just  enough 
practice." 

See  End  of  Report  for  Table  6 

Other  Goverrmient  Programs 
Potentially  Impacting  an  Intervention. 
Two  hstings  of  government  programs/ 
initiatives  were  identified,  in  addition 
to  the  CDL.  that  will  or  could  interface 
with  any  FHWA  program/initiative  to 
reduce  CMV  accidents.  The  first  listing 
identifies  those  government  agencies 
that  regulate  the  activities  of  fleet 
operators/drivers  and/ or  make 
requirements  concerning  training, 
recordkeeping  and  reporting.  Any 
mandated  entry  level  heavy  truck  driver 
training  curriculum  or  standard,  and  the 
program  structure  to  administer  the 
requirement  should  be  consistent  with 
(i.e.,  not  conflict  with)  these  existing 
Federal  requirements.  This  Usting  is  as 
follows: 
— Interstate  Commerce  Commission. 

Regulations,  as  well  as  recordkeeping 

and  reporting  requirements 
—Research  and  Special  Programs 

Administration.  HAZMAT  training. 

inspection  and  enforcement 
— Environmental  Protection  Agency. 

Worker  Protection  Standard,  SARA 

r 
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Title  III  requirements,  and  the  Clean 
Air  Act  Emergency  Response  Plan 
— Occupational  Health  and  Safety 
Administration. 

Hazard  Communication  Standard 

— Federal  Highway  Administration. 
Federal  Motor  Carrier  Safety 
Regulations,  as  well  as  recordkeeping 
and  reporting  requirements 
The  second  listing  presents  potential 
sources  of  funding  to  drivers,  employers 
and/or  schools.  Any  program  to 
administer  a  mandated  training 
requirement  should  be  developed  with 
such  funding  sources  in  mind,  in  order 
to  mitigate  the  economic  impact  of 
mandated  training  and  facilitate 
acceptance  of  the  requirement.  We 
identified  two  potential  sources  of 
funding: 

— Department  of  Education.  The 
Literature  Review  Report  describes 
the  changes  in  the  Title  FV  funding 
and  its  negative  impact  on  both 
schools  and  persons  wishing  to  enter 
training  as  a  heavy  truck  driver. 
ANPRM  respondents  suggested  that 
there  is  a  need  for  further  changes  to 
the  Title  IV  if  it  is  to  support  a 
mandated  training  requirement. 
— Department  of  Labor.  The  Job 
Training  Partnership  Act  (JTPA) 
provides  block  funding  to  states  and 
local  jurisdictions.  The  states,  in 
particular,  could  be  encouraged  to 
make  use  of  their  JTPA  funds  in 
support  of  the  mandated  training, 
should  FHVVA  implement  the 
requirement. 

Responses  to  the  ANPRM  and 
Conclusions 

A  total  of  96  letters,  signed  by  104 
persons,  were  received  in  response  to 
the  ANPRM.  Of  these  104  respondents. 
65  were  associated  with  the  trucking 
industry  (including  34  motor  carriers), 
16  were  from  the  school  bus  industry, 
one  represented  a  motorcoach 
association.  16  were  asso<:iated  with 
state  government,  and  8  were  other. 

The  ANPRM  solicited  responses  to 
thirteen  (13)  questions.  In  addition  to  or 
instead  of  responding  to  the  questions, 
many  of  the  persons  responding  chose 
to  address  other  topics  related  to  the 
subject  area.  Analysis  of  these  responses 
indicated  that  they  related  to  four 
general  issues. 

In  the  summary  that  follows,  only  the 
questions  with  high  response  rates  are 
included.  Several  questions  relating  to 
how  adequacy  should  be  defined  and 
what  standards  exist  for  determining 
adequacy  have  been  combined,  since 
similar  answers  were  provided  to  these 
questions.  The  questions  have  been 


abbreviated  to  save  space.  The  section 
ends  with  a  summary  of  the  four  general 
issues.  Refer  to  Responses  to  the 
ANPRM  in  Volume  II  for  the  complete 
text  of  each  question  and  an  individual 
summary  of  each  question/issue. 

Defining  Standards  for  Adequacy  of 
Training  (Questions  1,  2,  4  and  8) 

A  total  of  9  standards  were  identified. 
By  far,  the  two  most  frequently 
mentioned  standards  were  the  FHVVA 
Model  Curriculum  as  embodied  in  the 
Professional  Truck  Driver  Institute  of 
America,  Inc.  (PTDIA)  Standards,  and 
the  CDL  Licensing  Standards.  The 
PTDIA  standard  includes  classroom 
instruction,  range  practice  and  on-street 
practice  totaling  147.5  per-student 
hours.  This  is  equivalent  to  the  320 
class  hours  required  by  the  FHWA 
Model  Curriculum.  The  CDL  tests 
consist  of  a  general  knowledge  test, 
specialized  knowledge  tests,  a  vehicle 
component  inspection  and  a  road  test. 

What  an  Adequate  Training  Program 
Should  Include  (Question  3) 

The  most  frequent  response  from  the 
truck  group  respondents  (made  by  22  of 
the  38  respondents)  was  that  the 
program  should  conform  to  the  FHWA 
Model  Curriculum/PTDIA  Standard  (for 
both  content  and  hours).  Several  of 
these  persons  indicated  additional 
topics,  or  thought  the  curriculum 
should  be  updated. 

The  motorcoach  respondent  offered 
topics,  indicating  that  they  apply  to 
both  trucks  and  buses.  The  only  school 
bus  group  response  came  from  an 
association,  which  provided  the  outline 
for  a  school  bus  driver  training  program 
they  are  supporting. 

The  most  frequent  suggestion  for 
program  methods  was  to  emphasize 
behind-the-wheel  instruction. 

Adequacy  of  the  CDL  in  Measuring 
Driver  Performance  (Question  5) 

One-third  of  the  64  commenters 
responding  to  this  question  think  the 
CDL  tests  accurately  measure  a  driver's 
performance.  Roughly  one-third  of  the 
commenters  answered  "Yes,"  if  the  CDL 
were  modified  in  a  specific  way.  The 
remaining  one-third  did  not  think  the 
CDL  tests  accurately  measure  a  driver's 
performance. 

By  far,  the  most  common  reason  given 
for  supporting  the  CDL  was  the 
respondent's  belief  that  the  tests  are 
sufficiently  comprehensive  to  accurately 
measure  a  driver's  performance.  Those 
who  qualified  their  support  most 
frequently  indicated  the  need  for 
additional  training  and/or  the  need  to 
test  additional  knowledge  and  skills. 


Should  Training  be  Federally 
Mandated?  (Question  6) 

Over  93  percent  of  the  104 
respondents  addressed  Question  6. 
Overall,  they  were  against  mandating 
training  by  a  margin  of  two-to-one. 
However,  there  were  important 
differences  among  the  groups: 
— The  Truck  groups  were  mixed: 
— The  Schools/School  Association 

group  (11  respondents)  was  two-to- 
one  in  favor  of  the  mandate. 
— The  three  union  respondents  were 

also  in  favor  of  the  mandate. 
— All  of  the  other  truck  groups  (48 

respondents)  were  against. 
— The  Bus  groups  were  unanimously 

against. 
— The  State  Government  and  Other 

groups  were  equally  divided. 

The  most  frequently  mentioned 
reasons  in  favor  were  that,  if  training 
'  was  not  required,  the  carriers  and 
schools  generally  would  not  comply; 
regulations  need  to  be  set;  and  the 
FHWA/PTDIA  Standard  exists  as  a 
starting  point. 

The  most  frequent  reasons  against 
were  that  the  CDL  exists  and  is 
sufficient;  mandated  training  will 
increase  costs  for  carriers;  and  the 
schools  and  carriers  have  or  will 
provide  quality  training  on  their  own 
because  it  is  in  their  best  interest.  The 
school  bus  operators  indicated  that  they 
do  not  favor  mandated  training  because 
the  state-  required  training  is  sufficient. 

General  Issues 

The  four  general  issues  identified 
from  the  comments  of  the  ANPRM 
respondents  were  as  follows. 

Program  Administration.  About  half 
of  the  16  state  government  respondents 
see  the  need  for  the  states  to  develop 
costly  programs  for  certifying  and 
monitoring  training  courses.  Three 
commenters  indicate  that  maintaining 
records  also  will  be  expensive.  Some 
question  who  will  fund  the  program  and 
whether  the  enormous  cost  would 
outweigh  the  benefits. 

Program  Quality/Cost  and  Who  Will 
Pay.  A  frequent  comment  was  that  the 
cuts  in  the  Federal  Student  Loan 
program  have  reduced  student  access  to 
CMV  driver  training  and  reduced  the 
duration  and  quality  of  the  courses. 
Four  commenters  indicate  that  the 
government  should  do  more  to  help 
students  acquire  the  funds  they  need  to 
attend  school. 

Broadening  the  Requirement.  Twelve 
(12)  persons  provided  comments, 
indicating  that  the  requirement  should 
also  include  hazardous  materials 
training,  and  the  training  of  transit  bus, 
Longer  Combination  Vehicle  (LCV),  and 
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foreign  drivers.  Two  respondents 
recommended  screening  existing  drivers 
and  providing  training  for  those  with 
problems. 

Effect  on  Specialized  Fleets.  Five  (5) 
private  fleet  respondents  indicated  that 


special  fleets  have  special  training 
requirements  and  that  a  generic 
mandatory  training  standard,  centered 
around  the  training  needs  of  over-the- 
road  freight  haulers,  would  not  be 
suitable.  Training  to  this  standard 


would  be  irrelevant  to  their  needs,  and 
costly. 
Tables  1  through  6  follow. 

Executive  Summary 


Table  1  .—Summary  of  Training  Abequacy  Findings  for  Motor  Carriers 

Heavy 
trucks 

Motorcoaches 

School 
buses 

Porr^nt  nf  mntnr  rArriPr^  hirinn  pntrv-lpvpl  drivers  that  fVOvidc  formal  traininQ  for  ttlGfTI   

21.6 

37.5 

8.1 

62.5 
29.6 

18.5 

71.2 

Percent  of  motor  carriers  sampled  wtxjse  formal  training  was  judged  as  "Adequate" 

Estimate  of  the  percent  of  motor  carriers  hinng  entry-level  drivers  that  provide  adequate  training  .... 

33.3 
23.7 

Table  2.— Summary  of  Training  Adequacy  Findings  for  Drivers 


Formal  training  mettxxjs,  by  domain ' 


Percent  driv- 
ers trained  ^ 


Heavy  trucks: 

Proprietary 

Put)lic  funded  

Company/military  * 


Total 

(Sample  Size) 
Motorcoaches: 

Company  s 

(Sample  Size)  ... 
School  tHJses: 

Company  

Other  


Total 

(Sample  Size) 


47.5 
7.8 

6.4 


61.7 
(141) 

50.0 
(22) 

58.6 
17.2 


75.9 

(29) 


grams  ade-  I      ^^^^ 
trained^ 


quate 


44.8 
54.5 
87.5 


50.0 


36.4 


58.8 

0.0  i 


45.5 


^  This  analysis  includes  only  "New"  drivers,  i.e.,  drivers  with  five  or  fewer  years  expenence. 

2  Values  are  percent  of  the  sample  size,  which  includes  tioth  formally  trained  and  other  trained  drivers. 

3  See  text  for  a  description  of  fxjw  ttiese  values  are  calculated. 

*  These  groups  were  combined  because  they  include  only  nine  cases,  four  military  and  five  company. 

*  Motorcoach  drivers  sampled  reported  only  company  programs  as  their  source  of  formal  training. 

Table  3.— Sample  Sizes  for  Each  Domain 


Industry  survey: 

Associations 

Insurance  companies 

Motor  carriers  

Schools  

School  survey  

Exemplary  programs 

Driver  survey 


Table  4.— Incidence  of  Entry-Level  Training  by  Domain 


Heavy 
trucks 


Master  sample  size 

Percent  of  sample  that: 

Hire  experienced  drivers  .. 

Hire  entry  level  

Provide  no  training  .... 

Do  provide  training  .... 

Training  activities 

Fornial  training  ... 


272 

592 
40.8 

1.8 
39.0 
30.2 

8.8 


Motorcoaches 


155 

53.5 

464 
9.0 

37.4 
8.4 

29.0 


21.3 
4.2 
5.6 


31.1 


182 


34.5 
0.0 


34.5 


^®^^       '  iwtotorcoaches         School 
trucks  Motofcoacnes  ^^^^^5 


12 
11 
82 
24 
41 
27 
371 

^ -. 

2 

5 
22 

3 

5 

22 

27 

5 
43 

30 

4 

50 

School 
buses 


214 

42 

95.8 
2.3 
93.5 
253 
68.2 
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Table  5.— Summary  of  Training  Program  Adequacy  Scores  by  Domain 


Sample  size  

Mean  overall  adequacy  score  (OAS)  

Percent  adequate  (i.e..  OAS  zero  or  above) 


Heavy  trucks 


School 
programs 


41 
-72 
22.0 


Company 
programs 


24 
20.6 
39.1 


Motor- 
coaches 


Company 
programs 


28 

-T6.6 
29.6 


School 
buses 


Company 
programs 


30 

2.3 

33.3 


Table  6.— Summary  of  Industry  Impact  Questions  by  Domain 


Industry  impact  questions  ^ 


Condition  of  motor  earners; 

Present  condition,  as  corrvared  v»ith  five  years  ago  (Range:  Much  vrarse  off  (-2)  to  much  bet- 
ter (2)]  

Effect  of  mandated  training  [Range:  Hurt  (-1)  to  Help  (1)]  

Corxlition  of  drivers: 

Present  condition,  as  compared  with  five  years  ago  [Range:  Much  worse  off  (-2)  to  much  bet- 
ter (2)]  

Effect  of  mandated  training  [Range:  Hurt  (- 1)  to  help  (1)) 

Driver  turnover  as  a  problem: 

Degree  of  seriousness  [Range:  No  problem  (0)  to  s6rious  problem  (-3)] 

Effect  of  mandated  training  [Range:  greatly  increase  turnover  ( -  2)  to  greatly  reduce  turnover 


(2)1 


Driver  shortage  as  a  protJiem: 

Degree  of  seriousness  [Range:  No  prot)lem  (0)  to  serious  problem  (-3)] 

Effect  of  mandated  training  [Range:  greatly  increase  shortage  (-2)  to  greatly  reduce  shortage 


Response  index  values  ^  by  domain 


Heavy 
tnx:ks 


(2)1 


-0.47 
-0.03 


-0.13 
-0.33 

-1.99 

0.21 

-1.59 

-0.14 


Motorcoaches 


0.00 
0.15 


0.19 
0.65 

-1.73 
0.35 

-1.56 
0.19 


School 
buses 


-0.08 
0.08 


0.61 
0.45 

-1.93 

-0.04 

-1.89 

-0.30 


'  The  actual  phrasing  of  these  questions,  as  they  appeared  in  the  Industry  Surveys,  are  presented  in  Volume  III,  Sections  3,  4,  and  5. 
2  See  the  Volume  III.  Section  7  for  a  description  of  now  the  Response  index  values  were  calculated. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Doci(etNo.  960416112-4112-01: 1.D. 
030896D] 

RIN  0646-AI29 

Atlantic  Tuna  Fisheries;  Annual 
Quotas  and  Effort  Controls 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Adniinistration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  governing  the  Atlantic  tuna 
fisheries  to:  Set  Atlantic  bluefin  tuna 
(AST)  fishing  category  quotas  for  the 
1996  fishing  year,  revise  allocations  to 
monthly  quota  periods  and  establish  the 
effort  control  schedule  in  the  ABT 
General  category,  allow  the  partial 


transfer  of  quotas  among  Purse  Seine 
category  permit  holders  and  amend 
landing  requirements,  and  increase 
minimum  sizes  for  Atlantic  yellowfin 
and  bigeye  tunas.  The  proposed 
regulatory  amendments  are  necessary  to 
implement  the  1994  recommendation  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
regarding  fishing  quotas  for  bluefin 
tuna,  as  required  by  the  Atlantic  Tunas 
Convention  Act  (ATCA),  and  to  achieve 
domestic  management  objectives.  NMFS 
will  hold  public  hearings  to  receive 
comments  from  fishery  participants  and 
other  members  of  the  public  regarding 
these  proposed  amendments. 

DATES:  Comments  are  invited  and  must 
be  received  on  or  before  May  28,  1996. 
See  SUPPLEMENTARY  INFORMATION  for 
dates,  times,  and  locations  of  public 
hearings. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  and  copies  of 
supporting  documents,  including  a  Draft 
Environmental  Assessment-Regulatory 
Impact  Review  (EA/RIR),  are  available 
from,  William  Hogarth,  Acting  Chief, 
Highly  Migratory  Species  Management 
Division,  Office  of  Fisheries 
Conservation  and  Management  (F/CM), 


NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3282. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Hogarth,  301-713-2339. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  managed 
under  regulations  at  50  CFR  part  285 
issued  under  the  authority  of  ATCA. 
ATCA  authorizes  the  Secretary  of 
Commerce  (Secretary)  to  implement 
regulations  as  may  be  necessary  to  carry 
out  the  recommendations  of  ICCAT.  The 
authority  to  implement  ICCAT 
recommendations  has  been  delegated 
from  the  Secretary  to  the  Assistant 
Administrator  for  Fisheries.  NOAA 
(AA). 

Based  on  a  revised  stock  assessment, 
parties  at  the  1994  meeting  of  ICCAT 
adopted  a  recommendation  to  increase 
the  annual  scientific  monitoring  quota 
of  ABT  in  the  western  Atlantic  Ocean 
from  1,995  metric  tons  (mt)  to  2,200  mt. 
The  share  allocated  to  the  United  States 
was  set  at  1,311  mt,  with  the  provision 
that  unused  quota  from  1995  be  carried 
over  or  overharvest  be  subtracted  from 
the  1996  total.  This  proposed  rule 
would  implement  that  quota 
recommendation,  accounting  for 
overharvest  and  luiderharvest  in  each 


regulatory  category  as  well  as  inseason 
transfers  between  certain  categories. 

In  addition  to  the  proposed  quota 
allocations,  NMFS  proposes  changes  to 
operations  of  the  ABT  General  and 
Purse  Seine  permit  categories.  Changes 
to  regulations  pertaining  to  the  General 
category  would  serve  to  lengthen  the 
fishing  season  and  facilitate 
enforcement  by  revising  the  percentages 
of  total  allowable  catch  apportioned  into 
monthly  quotas  and  by  changing 
restricted  fishing  days  from  Sunday, 
Monday  and  Wednesday  to  Sunday, 
Monday  and  Tuesday.  Changes  to 
regulations  pertaining  to  the  Purse  Seine 
category  would  allow  Purse  Seine 
permit  holders  to  transfer  a  portion  of 
their  annual  allocation  to  other  Purse 
Seine  permit  holders;  these  permit 
holders  arc  already  authorized  to 
transfer  the  total  annual  allocation 
among  themselves.  Also,  it  is  proposed 
that  purse  seine  operators  be  allowed  to 
land  dressed  ABT. 

Finally,  NMFS  proposes  to  increase 
yellowfin  and  bigeye  tuna  minimum 
size  limits  from  22  inches  (56  cm)  to  27 
inches  (69  cm)  according  to  the  curved 
measurement  method,  to  prevent  ABT 
between  22  inches  (56  cm)  and  27 
inches  (69  cm)  from  being  inadvertently 
retained.  Increased  catch  of  ABT  below 
the  minimum  size  of  27  inches  (69  cm) 
has  been  attributed  to  misidentification 
of  small  tunas.  NMFS  has  determined 
that  these  requirements  would  bring  the 
United  States  into  compliance  with  the 
1994  ICCAT  recommendations 
pertaining  to  management  of  ABT  and 
would  improve  economic  returns  to 
fishery  participants. 


Fishing  Category  Quotas 

In  the  1992  final  rule  (57  FR  32905, 
July  24, 1992),  NMFS  established  quotas 
for  the  various  commercial  and 
recreational  categories  in  the  ABT 
fishery,  based  upon  the  historical  share 
of  catch  in  each  of  these  categories 
during  the  period  1983  through  1991. 
These  quotas  were  used  in  1992,  1993 
and  1994,  with  overharvests  and 
underharvests  added  and  subtracted 
where  appropriate  (as  required  by 
ICCAT)  and  with  some  inseason 
transfers. 

The  total  1996  quota  allocated  by 
ICCAT  to  the  United  States  is  1,311  mt, 
to  be  used  for  scientific  monitoring 
purposes.  Proposed  fishing  category 
allocations  for  1996  (see  Table)  were 
determined  using  to  the  following 
procedure: 

Step  1.  Determine  the  difference 
between  the  1995  quotas  (adjusted  for 
within  year  transfers  among  categories) 
and  the  1995  landings  for  each  fishing 
category,  subcategory  and  total. 

Step  2.  Subtract  or  add  the  differences 
obtained  from  Step  1  to  the  quotas  set 
in  1992  (base  quotas)  for  the  total 
fishery,  each  category,  and  subcategory 
(except  for  the  Purse  Seine  category  for 
which  the  base  quota  of  301  mt  was 
reduced  to  250  mt  in  1995,  and  the 
Incidental  category  from  which  3  mt 
were  transferred  in  1995  to  allow  for  an 
Angling  "trophy"  fish  category). 

Step  3.  Adjust,  as  inseason  actions, 
the  results  from  Step  2  for  the  1996 
quotas  by:  (1)  Transferring  10  mt  from 
the  Reserve  to  the  Cieneral  category  to 
ensure  that  the  October  fishery  in  the 
New  York  Bight  occurs;  (2)  transferring 
43  mt  from  the  Incidental  category'  to 
the  Reserve  to  ensure  that  the  total  U.S. 


quota  is  not  exceeded;  and  (3) 
transferring  95  mt  from  the  Reserve  to 
Angling  to  increase  the  likelihood  that 
the  Angling  category  remains  open 
throughout  most  of  the  year. 

Thus,  the  proposed  ABT  fishing 
category  quotas  for  the  1996  fishing  year 
are  as  follows:  General  category — 541 
mt;  Harpoon  Boat  category — 53  mt; 
Purse  Seine  categor>'— 251  ra(;  Angling 
category — 243  mt;  Incidental  category — 
110  mt;  Reserve — 108  mt. 

The  proposed  transfer  of  95  mt  to  the 
Angling  category  large  school-small 
medium  quota  in  part  accounts  for  the 
net  overharvest  of  74  mt  in  1994-95  for 
all  size  classes.  An  additional  21  mt  are 
added  to  the  Angling  categon.'  quota  to 
account  for  landings  of  large  school- 
small  medium  ABT  observed  in  the 
North  Carolina  fishery  during  Januar> 
through  March  1996.  This  additional  95 
mt  would  allow  NMFS  to  reopen  the 
large  school-small  medium  segment  of 
the  ABT  Anghng  categor>-  previously 
closed  (61  FR  11336.  March  20.  1996) 
and  allow  adjustment  to  the  Angling 
Categorj'  daily  catch  limit  previously 
restricted  to  one  ABT  per  vessel  per  day 
(61  FR  8223,  March  4,  1996). 

These  transfers  from  the  Reserv  e  are 
authorized  under  §  285.22(i).  given  the 
high  likelihood,  based  on  historical 
catch  rates  and  effort  levels,  that 
landings  in  the  General  and  Angling 
categories  will  fully  meet  their  quotas. 
Participation  in  the  General  and  Angling 
categories  has  increased  in  recent  years 
and  has  resulted  in  early  closures  for 
these  categories.  In  addition,  the 
(^neral  and  Angling  categories 
currently  provide  the  most  useful 
fishery-dependent  scientific  data  for 
stock  assessment  purposes. 


Proposed  ABT  Quotas  by  Fishing  Category 


General  

Harpoon  

Incidental 

Other 

Longline  

North 

South  

Purse  Seine  

Angling 

School 

North 

South  

Lrg  school/snnall  med 

Trophy 

Reserve 


Total 


1995 
quota 


438 
47 

125 
2 

123 
23 

100 

250 
d330 

248 
78 
70 

178 
4 

145 


1.335 


Inseason 
transfers 
to  quota 


■^120 

"i-lO 

-10 


-10 

+15 

-25 

0 

0 

0 

0 

0 

0 

0 

-120 


Net  1995 
quota 


1995  land- 
ings 


558 
57 

115 
2 

113 
38 
75 

250 

330 

148 
78 
70 

178 

4 

25 


1.335 


558 

57 

72 

1 

71 

31 

40 

249 

404 

109 


293 
2 
0 


1,340 


1995  over- 
age/(un- 
derage) 


1992  base 
quota 


Quota  for 

1996  net  of 
over/under 


Adjust- 
ments to 
quotas 


Proposed 
1996 
quota 


0 

0 

(43) 

(1) 
(42) 

(7) 
(35) 

(1) 
74 

(39) 


115 

(2) 

(25) 


531 
53 

110 
1 

109 

23 

86 

'250 

222 
99 
53 
47 

120 
3 

145 


T 


1,311 


531 

53 

153 

2 

151 

30 

121 

251 

148 

138 

73 

65 

5 

5 

170 


1.306 


+  10 
0 

-43 

-1 

-42 
-7 

-35 
0 

'95 
0 
0 
0 

+95 

0 

»-62 


541 
53 

110 
1 

109 
23 
86 

251 

243 

138 
73 
65 

100 
5 

'08 


1.306 


•  General  category  received  a  transfer  of  1 10  mt  from  the  Reserve  and  1 0  mt  from  the  Incidental  longline  South. 

"  Harooon  cateoorv  received  a  transfer  of  1 0  mt  from  the  Reserve.  _,»_,,  ^^  .„  i^,^i.,^  .^h*^ 

'  IroSentollat^  provided  10  mt  to  the  General  category;  also,  15  mt  were  transferred  from  longhne  south  to  tongl.ne  north. 
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''  Angling  category  quotas  for  1 995  are  expressed  as  what  they  would  have  been  if  the  Large  Pelagic  Survey  final  results  had  twen  available. 
•The  1992  base  quota  of  301  mt  was  reduced  to  250  mt  in  1995. 

'The  95  mt  transferred  from  the  Reserve  to  the  Angling  category  represents  the  overaoe  due  to  the  delay  of  the  Large  Pelagic  Survey  (74  mt) 
plus  the  21  mt  of  landings  already  observed  in  January  arxl  February  1996  in  North  Carouna. 
»The  net  Reserve  is  equal  to:  170  mt  -  10  mt  (to  General)  -  95  mt  (to  Angiir^g)  -•■  43  mt  (from  Longline)  -  108  mt 


General  Category  Effort  Controls 

In  the  1995  fishery.  NMFS 
implemented  time  period  subquotas  for 
the  ABT  General  category  to  increase 
the  likelihood  that  fishing  would 
continue  throughout  most  of  the  year  for 
scientific  monitoring  purposes.  These 
subquotas  also  addressed  concerns 
regarding  allocation  of  fishing 
opportunities,  allowed  for  a  late  season 
fishery,  and  improved  marketing 
conditions.  Due  to  delayed  effectiveness 
of  the  1995  rule  changes,  and  the 
unexpected  increase  in  recreational 
landings  at  the  end  of  the  season,  these 
monthly  subquotas  were  not  fully 
implemented. 

NMFS  proposes  to  adjust  the  time 
period  subquotas  of  the  CJeneral 
category  quota  in  1996.  Based  upon 
historical  catch  and  recent  trends  in 
catch  rates  and  fishing  effort,  the 
C^eneral  category  quota  is  proposed  to  be 
distributed  as  follows:  25  percent  in 
lune-July;  35  percent  in  August;  30 
percent  in  September;  and  10  percent  in 
October-December.  These  percentages 
would  be  applied  only  to  the  base  quota 
of  531  mt,  with  the  remaining  10  mt 
being  reserved  for  the  New  York  Bight 
fishery  in  October.  Thus,  of  the  531  mt 
total,  133  mt  would  be  available  in  the 
period  beginning  June  1  and  ending  July 
31;  186  mt  would  be  available  in  the 
period  beginning  August  1  and  ending 
August  31;  159  mt  would  be  available  in 
the  period  beginning  September  1  and 
ending  September  30;  and  63  mt  (53  mt 
based  on  10  percent,  plus  10  mt  New 
York  Bight  fishery)  would  be  available 
in  the  period  beginning  October  1  and 
ending  December  31. 

Attainment  of  quota  in  any  period 
would  result  in  a  cjosare  until  the 
subsequent  period,  whereupon  any 
underharvest  or  overharvest  would  be 
carried  over  to  the  subsequent  period  to 
adjust  the  base  quota  for  that  period. 
Inseason  closures  would  be  filed  at  the 
Office  of  the  Federa!  Register,  stating  the 
effective  date  of  clobure,  and  announced 
through  local  media  and  over  NOAA 
weather  radio. 

This  proposed  rule  would  change 
allowable  fishing  days  for  vessels 
permitted  in  the  .A.BT  General  category, 
in  1995.  daily  closures  (Sunday, 
Monday,  and  Wednesday)  were 
implemented  to  lengthen  the  fishing 
season.  This  rule  proposes  to  remove 
Wednesday  as  a  restricted  fishing  day 
and  include  Tuesday  as  a  restricted 


fishing  day.  Having  three  consecutive 
days  closed  would  increase  the 
likelihood  of  accomplishing  the 
objective  of  temporarily  extending  the 
fishing  season  by  facilitating 
enforcement  of  the  daily  closures. 
Economic  conditions  for  vessel  crew 
members  who  fish  part  time  and/or 
must  travel  between  home  and  fishing 
ports  would  also  be  improved. 

NMFS  is  proposing  to  maintain 
Sunday  closures,  with  the  exception  of 
certain  holiday  weekends,  during  the 
effective  period  of  effort  controls.  It  is 
also  proposed  that  the  effective  period 
of  the  effort  controls  be  limited  to  mid- 
July  through  mid-September, 
corresponding  to  the  historical  period 
when  catch  rates  are  highest. 

Thus,  under  this  proposed  rule, 
persons  aboard  vessels  permitted  in  the 
General  category  or  the  Charterboat/ 
Headboat  category  would  not  be 
allowed  to  fish  for,  catch,  retain  or  land 
large  medium  or  giant  ABT  on  the 
designated  restricted  fishing  days  listed 
below.  This  management  measiue 
would  serve  to  prevent  overharvest  of 
quota  in  any  period  and  is  tied,  in  part, 
to  the  "Sunday-Monday-Tuesday" 
principle,  and  to  market  closures  in 
Japan  (the  major  export  market),  to 
minimize  potential  negative  economic 
consequences  to  U.S.  fishermen.  Some 
of  the  standard  restricted  fishing  days 
would  be  eliminated  according  to 
market  factors  as  well  as  holiday 
periods.  The  proposed  effort  controls 
would  improve  distribution  of  fishing 
opportunities  without  increasing  ABT 
mortality. 

NMFS  proposes  that,  for  1996, 
scheduled  days  on  which  no  large 
medium  or  giant  ABT  may  be  retained 
by  persons  aboard  vessels  permitted  in 
the  General  category  or  Charter/ 
Headboat  category  be:  July  14, 15, 16, 
21,  22,  23,  28,  29,' and  30;  August  4,  5. 
6,  9.  10,  11.  12,  13.  18,  19.  20,  25,  26. 
and  27;  and  September  3.  8.  9.  10,  15. 

Purse  Seine  Requirements 

This  rule  proposes  to  implement,  for 
the  Purse  Seine  category  alone,  a  more 
flexible  method  of  allocation  of  the 
domestic  U.S.  quota  for  1996,  notably,  a 
market-based  allocation  alternative. 
Current  regulations  allow  for  Purse 
Seine  permit  holders  to  transfer,  in 
whole,  their  annual  allocation  of  the 
Purse  Seine  category  quota,  or  to 
permanently  consolidate  Purse  Seine 
permits. 


As  proposed,  individual  purse  seine 
allocations  of  bluefin  tuna  quota  would 
be  transferable,  in  whole  or  in  part,  to 
any  other  purse  seine  vessel  permitted 
in  the  Atlantic  tunas  fisheries. 
Wholesale  or  partial  transfers  of 
allocation  would  require  written  notice 
to  NMFS  3  days  in  advance  of  landing 
any  bluefin  tima  transferred  from 
another  purse  seine  vessel's  axmual 
allocation.  Such  notice  would  indicate 
the  transfer  date,  amount  (mt) 
transferred,  and  the  permit  numbers  of 
vessels  involved  in  the  transfer. 

In  addition,  it  is  proposed  to  allow 
purse  seine  vessel  operators  to  land 
ABT  in  dressed,  rather  than  round, 
form.  This  proposed  amendment  would 
extend  to  purse  seine  vessels  the  current 
ABT  landing  requirement  applicable  to 
all  other  vessels  engaged  in  recreational 
or  commercial  fishing. 

Minimum  Size  for  Yellowfin  and  Bigeye 
Tuna 

NMFS  proposes  to  increase  yellowfin 
and  bigeye  tuna  minimum  size  limits  to 
27  inches  (69  cm)  according  to  the 
curved  measurement  method.  Currently, 
the  ICCAT  recommendation  on 
minimum  sizes  for  these  species  is 
expressed  as  3.2  kg  (7  lb),  which  is 
equivalent  to  22  inches  (56  cm).  Given 
the  similarity  in  appearance  of  juvenile 
Atlantic  tunas,  especially  bluefin  and 
yellowfin,  the  2-year  catch  of  sublegal 
ABT  in  1994  and  1995  comprised  28 
percent  of  the  total  catch  below  47 
inches  (119  cm).  Because  of  the  need  to 
comply  with  the  ICCAT  ABT  minimum 
size  recommendation  of  27  inches  (69 
cm),  NMFS  proposes  uniform  minimum 
sizes  on  ABT,  yellowfin,  and  bigeye 
tuna.  This  measure  should  ensure 
compliance  with  the  ICCAT 
recommendation  on  ABT  minimum  size 
by  facilitating  enforcement. 

In  1995,  NMFS  received  comment 
that  the  ICCAT  recommendation  on  the 
minimum  size  for  yellowfin  tuna  does 
not  coincide  with  age  of  first  spawning 
and  that  these  fish  should  have  the 
opportunity  to  spawn  at  least  once.  At 
the  time,  NMFS  responded  that  more 
information  is  needed  on  the  potential 
impact  for  both  recreational  and 
commercial  sectors,  especially  the  effect 
on  discard  rates  for  yellowfin  tuna  and 
an  analysis  of  release  mortality.  NMFS 
continues  to  assess  the  costs  and 
benefits  of  the  increased  minimum  size 
and  invites  comment  relative  to 
management  of  yellowfin  and  bigeye 
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tuna.  However,  the  proposed  action  is 
intended  to  protect  juvenile  ABT,  for 
which  a  strict  quota  management 
program  is  already  in  place. 

Request  for  Comments 


Although  NMFS  is  not  currently 
proposing  a  change  in  the  opening  date 
of  the  General  category  fishing  season, 
NMFS  has  received  requests  for  division 
of  the  quota  to  allow  for  a  General 
category  fishery  during  the  winter 
months  when  ABT  are  present  in  waters 
off  North  Caroliiia.  Comments  are 
sought  regarding  this  issue.  Also,  NMFS 
has  received  numerous  comments  that 
the  use  of  aircraft  to  locate  tuna  for 
General  category  vessels  is  working 
against  the  effort  controls  previously 
established.  NMFS  therefore  requests 
specific  comments  on  ways  to  mitigate 
this  impact. 

Also,  under  current  regulations,  a 
designated  restricted  fishing  day  may  be 
waived,  or  the  daily  catch  limit  may  be 
adjusted,  if  the  AA  determines  that  such 
effort  control  is  impeding  attainment  of 
the  monthly  quota  or  needed  to  avert 
premature  closure.  However,  NMFS  has 
received  comment  that  the  5-day 
advance  notice  of  such  waiver  or  catch 
limit  adjustment  should  be  reduced  to 
make  these  adjustments  more  effective. 
NMFS,  therefore,  requests  comment  on 
a  change  to  file  such  notices  with  the 
Office  of  the  Federal  Register  a 
minimum  of  3  calendar  days  in  advance 
of  the  effective  date. 

In  addition,  NMFS  has  received  two 
petitions  for  rulemaking  regarding  the 
Atlantic  tuna  fisheries.  Petitioners  have 
requested  that  NMFS  list  pair  trawl  as 
an  authorized  gear  for  tunas  other  than 
ABT.  Other  petitioners  have  requested 
that  NMFS  prohibit  retention  of  ABT 
smaller  than  the  large  medium  size 
class.  NMFS  requests  comment  on  the 
merits  and  impacts  of  these  proposed 
regulatory  changes.  Copies  of  the 
petitions  are  available  from  NMFS  (see 
ADDRESSES). 

Locations  of  Public  Hearings 

The  public  bearing  schedule  is  as 
follows: 

Monday,  May  6.  1996,  Silver  Spring, 
MD,  2-5  p.m. 

NOAA  Building  3,  Room  4527, 1315 
East- West  Highway,  Silver  Spring, 
MD  20910 

Thursday,  May  9,  1996,  Boston.  MA,  6- 
10  p.m. 

John  B.  Hynes  Veterans  Memorial 
Convention  Center,  900  Boylston 
Street,  Boston,  MA  02115 


Friday,  May  10,  1996,  Madeira  Beach, 
FL,  6-9  p.m. 

City  Hall,  300  Municipal  Drive,  Madeira 
Beach,  FL  33708 

Classification 

This  proposed  rule  is  published  luider 
the  authority  of  the  ATCA.  16  U.S.C. 
971  et  seq.  Preliminarily,  the  AA  has 
determined  that  the  regulations 
contained  in  this  proposed  rule  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  are 
necessary  for  management  of  the 
Atlantic  tima  fisheries. 

NMFS  prepared  a  draft  EA  for  this 
proposed  rule  with  a  preliminary 
finding  of  no  significant  impact  on  the 
human  environment.  In  additioii,  a  draft 
RIR  was  prepared  with  a  preliminary 
finding  of  no  significant  impact.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
most  fishing  categories,  quotas  are 
proposed  at  levels  similar  to  prior  years. 
Although  the  reduction  in  Incidental 
category  quotas  of  28  percent  amounts 
to  a  significant  impact  on  gross  revenues 
for  that  sector,  the  number  of  vessel 
operators  affected  does  not  exceed  5 
percent  of  the  tuna  fleet.  Thus,  an  initial 
Regulatory  FlexibiUty  Analysis  waS  not 
prepared. 

Tnis  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Notifications  of  purse  seine  allocation 
transfers  are  not  subject  to  the 
Paperwork  Reduction  Act  (PRA), 
because  a  maximum  of  five^essels 
could  be  subject  to  reporting  under  this 
requirement.  Since  it  is  impossible  for 
ten  or  more  respondents  to  be  involved, 
the  notifications  are  exempt  from  the 
PRA  clearance  requirement. 

NMFS  issued  a  biological  opinion 
under  the  Endangered  Species  Act  on 
July  5,  1989,  indicating  that  the  level  of 
impact  and  marine  mammal  takes  in  the 
Atlantic  tuna  fisheries  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  sea  turtle  species  or  any  marine 
mammal  populations.  It  has  been 
preliminarily  determined  that 
additional  information  on  the  Atlantic 
tuna  fisheries  collected  since  that  time 
has  not  changed  the  conclusion  of  that 
consultation. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Treaties. 


Dated:  April  19. 1996 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
Nationai  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  285  is  proposed 
to  be  amended  as  follows: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  971  et  seq 

2.  In  §  285.22,  paragraphs  (a)(1),  (a)(3). 
(b),  (c),  (d),  (e).  and  the  heading  and  first 
sentence  of  paragraph  (f)  are  reused,  to 
read  as  follows: 

$285^    Quotas. 

•        •        •        •        • 

(a)  General.  (1)  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be  - 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  General  categor>'  under 
§  285.21(b)  is  541  mt.  of  which  133  mt 
are  available  in  the  period  begirming 
June  1  and  ending  July  31;  186  mt  are 
available  in  the  period  beginning 
August  1  and  ending  August  31;  159  mt 
are  available  in  the  period  begiiuiing 
September  1  and  ending  September  30: 
and  63  mt  are  available  beginning 
October  1 . 
»        «        »         *        • 

(3)  When  the  October  General 
category  catch  is  projected  to  have 
reached  a  total  of  10  mt  less  than  the 
overall  October  quota,  the  Director  will 
publish  a  notice  in  the  Federal  Register 
to  set  aside  the  remaining  quota  for  an 
area  comprising  the  waters  south  and 
west  of  a  straight  line  originating  at  a 
point  on  the  southern  shore  of  Long 
Island  at  71  "51'  W.  long.  (Montauk    . 
Point)  and  running  SSE  150'  true.  The 
daily  catch  limit  for  the  set-aside  area 
will  be  one  large  medium  or  giant 
Atlantic  bluefin  tuna  per  vessel  per  day. 
Upon  the  effective  date  of  the  set-aside, 
fishing  for,  retaining,  or  landing  large 
medium  or  giant  Atlantic  bluefin  tuna 
must  cease  in  all  waters  outside  of  the 
set-aside  area. 

(b)  Harpoon  Boat  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed,  or  landed  in 
the  regulator)  area  by  vessels  permitted 
in  the  Harpoon  Boat  categor>  under 

§  285.21(b)  is  53  mt. 

(c)  Purse  Seine.  The  total  amount  of 
large  medium  and  giant  Atlantic  bluefin 
tuna  that  may  be  caught,  retained, 
possessed,  or  landed  in  the  regulatory 
area  by  vessels  permitted  in  the  Purse 
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Seme  category  under  §  285  21(bj  is  251 
mt. 

(d)  Angling.  The  total  annual  amount 
of  Atlantic  bluefin  tuna  that  may  Ije 
caught,  retained,  possessed,  or  landed  in 
tho  regulatory  area  by  anglers  is  243  mt. 
No  more  than  5  mt  of  this  quota  may  be 
large  medium  or  giant  bluefin  tuna 
quota.  No  more  than  138  mt  of  this 
quota  may  be  school  Atlantic  bluefin 
tuna.  The  quota  for  school  Atlantic 
bluefin  tuna  is  further  subdivided  as 
follows. 

(1 )  65  mt  of  school  Atlantic  bluefin 
tuna  may  be  caught,  retained,  possessed, 
or  landed  south  of  38°47'  N.  lat. 

(2)  73  mt  of  school  Atlantic  bluefin 
tuna  may  be  caught,  retained,  possessed, 
or  landed  north  of  38°47-  N.  lat. 

(e)  Incidental.  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed,  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  Incidental  Catch  category  under 

§  285.21(b)  is  110  mt.  This  quota  is 
further  subdivided  as  follows: 

(1)  109  mt  for  longline  vessels.  No 
more  than  86  mt  may  be  caught, 
retained,  possessed,  or  landed  in  the 
area  south  of  34°00'  N.  lat. 

(2)  For  vessels  fishing  under  §  285.23 
(a)  and  (b),  1  mt  may  be  caught, 
retained,  possessed,  or  landed  in  the 
regulatory  area. 

(f)  Inseason  adjustment  amount.  The 
total  amount  of  Atlantic  bluefin  tuna 
that  will  be  held  in  reserve  for  inseason 
adjustments  is  108  mt. 


•    *    * 


3.  In  §  285.24,  paragraph  (a)(1)  and  the 
first  sentence  of  paragraph  (a)(2)  are 
revised  to  read  as  follows: 

§285.24    Catch  limits. 

(a)  General  category.  {\)  From  the  start 
of  each  fishing  year,  except  on 
designated  restricted  fishing  days,  only 
one  large  medium  or  giant  Atlantic 
bluefin  tuna  may  be  caught  and  landed 


per  day  from  a  vessel  for  which  a 
General  category  permit  has  been  issued 
under  §  285.21.  On  designated  restricted 
fishing  days,  persons  aboard  such 
vessels  may  not  possess,  retain  or  land 
any  large  medium  or  giant  Atlantic 
bluefin  tuna.  For  calendar  year  1996, 
designated  restricted  fishing  days  are: 
July  14,  15.  16.  21.  22,  23,  28.  29.  and 
30:  August  4.  5.  6.  9,  10,  11,  12,  13.  18. 
19,  20.  25.  26.  and  27;  and  September 
3,8.9,  10,  and  15. 

(2)  The  Assistant  Administrator  may 
increase  or  reduce  the  catch  limit  over 
a  range  from  zero  (restricted  fishing 
days)  to  a  maximum  of  three  large 
medium  or  giant  Atlantic  bluefin  tuna 
per  day  per  vessel  based  on  a  review  of 
dealer  reports,  daily  landing  trends, 
availability  of  the  species  on  the  fishing 
grounds,  and  any  other  relevant  factors, 
to  provide  for  maximum  utilization  of 
the  quota.  *    •    * 
***** 

4.  In  §  285.25.  the  last  sentence  of 
paragraph  (c),  and  paragraph  (d)(2)  are 
revised  to  read  as  follows: 

§  285.25    Purs*  Mine  vessel  requirements. 

***** 

(c)  Inspection.  *   •   *  Purse  seine 
vessel  owners  must  have  each  large 
medium  and  giant  bluefin  tuna  in  their 
catch  weighed,  measured,  and  the 
information  recorded  on  the  landing 
card  required  under  §  285.28(a)  at  the 
time  of  offloading  and  prior  to 
transporting  said  tuna  from  the  area  of 
offloading. 

(d)  Vessel  allocations.  *    *    * 

(2)  The  Regional  Director  will  review 
applications  for  allocations  of  Atlantic 
bluefin  tuna  on  or  about  May  1.  and  will 
make  equal  allocations  of  the  available 
size  classes  of  Atlantic  bluefin  tuna 
among  vessel  owners  so  requesting. 
Such  allocations  are  freely  transferable, 
in  whole  or  in  part,  among  purse  seine 
vessel  permit  holders.  Any  purse  seine 
vessel  permit  holder  intending  to  land 


bluefin  tuna  under  an  allocation 
transferred  from  another  purse  seine 
vessel  permit  holder  must  provide 
written  notice  of  such  intent  to  the 
Regional  Director  3  days  before  landing 
any  such  bluefin  tuna.  Such  notification 
must  include  the  transfer  date,  amount 
(mt)  transferred,  and  the  permit 
numbers  of  vessels  involved  in  the 
transfer.  Trip  or  seasonal  catch  limits 
otherwise  applicable  under  §  285.24(c) 
are  not  altered  by  transfers  of  bluefin 
tuna  allocation.  Purse  seine  vessel 
permit  holders  who.  through  landing 
and/or  transfer,  have  no  remaining 
bluefin  tuna  allocation  may  not  use 
their  permitted  vessels  in  any  fishery  in 
which  Atlantic  bluefin  tuna  might  be 
caught. 
***** 

5.  In  §  285.31.  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§285.31    Prohibitions. 

(a)*   *   • 

(4)  Fish  for.  catch,  or  possess  or  retain 
Atlantic  bluefin  tuna  in  excess  of  the 
catch  limits  specified  in  §  285.24.  or  to 
possess  or  retain  large  medium  or  giant 
ABT  on  designated  restricted  fishing 
days,  except  that  fish  may  be  caught  and 
released  under  the  provisions  of 
§285.27. 
***** 

6.  In  §  285.52.  paragraph  (a)  is  revised 
to  read  as  follows: 

§285.52    Size  limits. 

(a)  Fishing  for,  catching,  retention,  or 
possession  of  Atlantic  yellowfin  and 
bigeye  tunas  in  the  regulatory  area  by 
persons  aboard  fishing  vessels  subject  to 
the  jurisdiction  of  the  United  States  is 
authorized  only  for  yellowfin  or  bigeye 
tima  measuring  27  inches  (69  cm)  or 
more  in  total  curved  fork  length. 
***** 

[PR  Doc.  96-10247  Filed  4-22-96;  4:21  pm) 

BU.LINO  COOE  3S10-22-P 


18371 


Notices 


Federal  Register 

Vol.  61,  No.  81 
Thursday,  .April  25.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ftian  rules  or 
proposed  mles  that  are  applicable  to  the 
pub)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings.  delegations  of  authority,  filing  of 
petitions  arxJ  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

April  19,  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer.  USDA, 
OIRM.  Ag  Box  7630.  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calUng  (202) 720-6204  or  (202) 720- 
6746. 

•  Title:  Disposal  of  National  Forest 
Timber — Timber  Export  and 
Substitution  Restrictions. 

Summary:  The  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  provides  that  each  person  who 
acquires,  either  directly  or  indirectly, 
unprocessed  timber  originating  from 
Federal  lands  west  of  the  100th 
meridian  in  the  contiguous  48  States 
shall  report  the  receipt  and  disposition 
of  such  timber  to  the  Secretary  of 
Agriculture. 

Need  and  Use  of  the  Information: 
This  information  will  be  used  to 
monitor  compliance  and  for 
enforcement  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 

1990. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government. 

Number  of  Respondents:  3575. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 
Annually. 


Total  Burden  Hours:  46.234. 
Donald  E.  Huicher. 

Deputy  Departmental  Clearance  Officer. 
!FR  Doc.  96-10143  Filed  4-24-96:  8:45  ami 
BILUNG  CODE  3410-01-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9fr-02l-1] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Ser\ice.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases. 

PLACE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  in  Conference 
Rooms  B,  C.  and  D  of  the  USDA  Center 
at  Riverside.  4700  River  Road. 
Riverdale,  MD.  The  Committee  will 
meet  on  May  15-16.  1996.  Sessions  will 
be  held  from  8  a.m.  to  5  p.m.  on  May 
15.  and  from  8  a.m.  until  noon  on  May 
16. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Williams,  Chief  Staff  Veterinarian. 
Emergency  Programs,  VS.  APHIS.  Suite 
3B08  4700  River  Road  Unit  41, 
Riverdale,  MD  20737-1236.  (301)  734- 
8073. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(Committee)  advises  the  Secretary  of 
Agriculture  of  means  to  suppress, 
control,  or  eradicate  an  outbreak  of  foot- 
and-mouth  disease,  or  other  destructive 
foreign  animal  or  poultry  diseases,  in 
the  event  these  diseases  should  enter 
the  United  States.  The  Committee  also 
advises  the  Secretary  of  Agriculture  on 
prevention  of  these  diseases. 

The  meeting  will  focus  on  emergency 
preparedness  and  will  be  open  to  the 
pubUc.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions.  Written 
statements  concerning  the  meeting  topic 
may  be  filed  with  the  Committee  before 
or  after  the  meeting  by  sending  them  to 
Dr.  John  Williams  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 


This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washingtcn.  DC.  this  19th  day  of 
April  1996. 
Terry  L.  Medley, 

Acting  Administrator,  .'{nima!  and  Plant 
Health  Inspection  Senice. 
IFR  Doc.  9&-10259  Filed  4-24-96.  845  air.! 
BILLING  COOE  3410-^4-P 


Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currentiy  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTtm:  Proposed  collection;  comments 
request. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Housing 
Service's  (RHS)  intention  to  request  an 
extension  for  the  currently  approved 
information  collection  in  support  of  the 
Community  Programs  Guaranteed 
Loans. 

DATES:  Written  comments  must  be 
received  by  June  24,  1996  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  R.  Padgett,  Community 
Programs  Senior  Loan  Specialist,  RHS, 
USDA,  Ag.  Box  3222,  Washington,  DC 
20250-3222,  Telephone  (202)  720-1495. 

SUPPLEMENTARY  INFORMATION: 

Title:  Community  Programs 
Guaranteed  Loans. 

OMB  Number:  0575-0137. 

Expiration  Date  of  Approval: 
September  30,  1996. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Community  Programs 
(CP)  loan  program  was  authorized  by 
the  Rural  Development  Act  of  1972. 
RHS  was  authorized  to  guarantee  CP 
loans  by  Pub.L.  101-161  enacted 
November  21,  1989.  The  loans  are  made 
by  private  lenders  to  public  bodies  and 
non-profit  corporations  for  the  purpose 
of  improving  rural  living  standards  and 
for  other  purposes  that  create 
employment  opportimities  in  rural 
areas.  EligibiUty  for  this  program 
includes  community  facilities  located  in 
cities  of  up  to  20.000  population,  and 
water  and  waste  disposal  facilities 
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located  in  cities  of  up  to  10,000 
population. 

Since  1990.  more  than  160 
community  facilities  have  received 
loans  totaling  nearly  $146  million 
guaranteed  through  the  CP  program. 

These  loans  can  be  made  for  a  variety 
of  purposes  including  healthcare,  public 
buildings  and  improvements,  fire  and 
rescue,  easements,  or  buildings; 
purchase  of  equipment,  machinery,  or 
supplies;  repair  and  modernization; 
pollution  control;  trajisportation 
sers'ices;  start  up  and  working  capital; 
and  feasibility  studies.  The  rate  and 
terms  of  the  loan  are  negotiated  between 
the  applicant  and  the  lender.  The 
information  collected  is  used  by  RHS  to 
manage,  plan,  evaluate  and  account  for 
Government  resources.  The  reports  are 
required  to  ensure  the  proper  and 
judicious  use  of  public  funds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  16.24  hours  per 
response 

Respondents:  Non-profit  corporations 
and  public  bodies. 

Estimated  Number  of  Respondents: 
175. 

Estimated  Number  of  Responses  Per 
Respondent:  7.74. 

Estimated  Total  Annual  Burden  on 
Respondents:  22.012  hours. 

Copies  of  this  information  can  be 
obtained  from  the  Director.  Regulations 
and  Paperwork  Management  Division,  at 
(202)  720-9725. 

Conunents 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  should  be  sent  to 
the  Director.  Regulation  and  Paperwork 
Management  Division,  U.S.  Department 
of  Agriculture.  RECD.  Ag.  Box  0743. 
Washington,  DC  20250.  All  comments 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 


Dated:  April  15,  1996. 
)an  E.  Shadbum, 

Acting  Administrator. 

|FR  Doc.  96-10026  Filed  4-24-96;  8:45  am] 

BILUNG  CODE  M10-92-U 


Forest  Service 

Eastern  Roosevelt  Lake  Watershed 
Analysis  Area,  Tonto  National  Forest, 
Gila  County,  Arizona 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA.  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  for  the  Eastern  Roosevelt 
Lake  Watershed  Analysis  Area 
(ERLWAA)  to  develop  grazing  strategies 
with  associated  range  improvements  for 
the  following  grazing  allotments:  Armer 
Mountain.  A  Cross.  Dagger.  Poison 
Springs  and  Sierra  Ancha.  The 
ERLWAA  project  area  is  located 
approximately  9  miles  east  of  Theodore 
Roosevelt  Lake  Dam,  Roosevelt, 
Arizona.  The  allotments  are  further 
identified  by  the  following  legal 
description: 

Armer  Mountain  Allotment — 31,702 
Acres 

All  or  part  of  sections  34-36  of  T  7  N,  R 
13  E:  sections  1-3  and  8-35  of  T  6  N.  R  13 
E;  sections  24-26.  35.  and  36  of  T  6  N.  R  12 
E:  sections  1,  2.  and  12  of  T  5  N.  R  12  E; 
sections  2-10. 15-18.  20-22,  28,  29,  and  32- 
34  of  T  5  N.  R  13  E;  and  sections  3-5,  7-10, 
15-18,  20-22,  and  27-29  of  T  4  N,  R  13  E; 
Gila  and  Salt  River  Base  and  Meridian 
(Appendix  C-1). 

A  Cross  Allotment — 35,894  Acres 

All  or  part  of  sections  34-36  of  T  7  N,  R 
13  E;  sections  31  and  32  of  T  7  N,  R  14  E; 
sections  1.  2.  12,  13.  24-26,  35,  and  36  of  T 
6  N,  R  13  E:  sections  5-9  and  15-21  and  28- 
34  of  T  6  N,  R  14  E;  sections  1-3. 10-15.  21- 
28,  and  34-36  of  T  5  N,  R  13  E;  sections  3- 
8.  16-20,  and  29-31  of  T  5  N,  R  14  E;  sections 
1-3,  10-15,  22-24,  26,  and  27  T  4  N,  R  13 
E;  and  sections  6  and  7  of  T  4  N,  R  14  E;  Gila 
and  Salt  River  Base  and  Meridian  (Appendix 
C-2). 

Dagger  Allotment — 33,933  Acres 

All  or  part  of  sections  26,  34,  35.  and  36 
of  T  6  N,  R  15  E:  sections  24-27  and  34-36 
of  T  5  N,  R  14  E;  sections  1-3,  9-16.  and  19- 
36  of  T  5  N.  R  15  E;  section  35  of  T  5  N,  R 
16  E:  sections  1  and  2  of  T  4  N,  R  14  E: 
sections  1-6,  8-17,  21-28,  and  33-35  of  T  4 
N,  R  15  E;  sections  2,  3, 10. 11,  14, 15,  22, 
and  23  of  T  4  N,  R  16  E:  and  section  2  of 
T  3  N,  R  15  E;  Gila  and  Salt  River  Base  and 
Meridian  (Appendix  C-3). 


Poison  Springs  Allotment— 43,529 
Acres 

All  or  part  of  sections  34  and  35  of  T  5  N, 
R  14  E;  sections  5-9.  16-21.  and  28-32  of  T 
4  N.  R  15  E:  sections  1-3,  9-16,  and  20-36 
ofT4  N,  R  14  E;  sections  35  and  36  of  T  4 
N,  R  13  E;  sections  2-11,  14-23,  and  26-36 
of  T  3  N,  R  14  E;  sections  1,  2, 11-14,  23- 
26  .35.  and  36  of  T  3  N,  R  13  E;  sections  3- 
9  and  17  of  T  2  N,  R  14  E;  and  section  1  of 
T  2  N,  R  13  E;  Gila  and  Salt  River  Base  and 
Meridian  (Appendix  C-4). 

Sierra  Ancha  Allotment — 22,099  Acres 

All  or  part  of  sections  15-17,  20-22,  26- 
29  and  32-35  of  T  6  N,  R  14  E;  sections  6. 
7. 18.  and  19  of  T  5  N.  R  15  E;  sections  1- 
5.  8-17,  and  20-34  of  T  5  N,  R  14  E;  sections 
2-10, 16-21  and  29-31  of  T  4  N,  R  14  E;  and 
sections  1,  12,  13.  and  24-26  of  T  4  N,  R  13 
E;  Gila  and  Salt  River  Base  and  Meridian 
(Appendix  C-5). 

The  purpose  of  the  EIS  will  be  to 
develop  and  evaluate  a  range  of 
alternatives  for  grazing  strategies  and 
associated  range  improvements.  The 
alternatives  will  include  a  no  action 
alternative,  involving  no  new  range 
improvements  or  changes  to  the  current 
grazing  strategy  for  each  allotment,  and 
additional  alternatives  to  respond  to 
issues  generated  during  the  scoping 
process. 

ADDRESSES:  Submit  written  comments 
to  Linny  Warren,  Range/Watershed/ 
Soils  Staff  Officer,  Tonto  Basin  Ranger 
District,  HC02  Box  4800,  Roosevelt, 
Arizona  85545. 

RESPONSIBLE  OFFiaAL:  The  responsible 
official  who  will  make  the  decision 
regarding  this  project  is  Dennis  P.  Roy, 
District  Ranger,  Tonto  Basin  Ranger 
District,  HC02  Box  4800,  Roosevelt. 
Arizona  85545,  (520)  467-3200.  He  will 
decide  imder  what  circumstances  the 
grazing  operation  will  continue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  question  about  the  proposed 
action,  public  scoping,  and  the 
environmental  impact  statement  to 
Linny  Warren  (520)  467-3200. 
SUPPLEMENTARY  INFORMATION:  The 
Eastern  Roosevelt  Lake  Watershed 
Analysis  Area  (ERLWAA)  encompasses 
over  167,150  acres  and  contains  five 
grazing  allotments,  which  are:  Armer 
Mountain,  A  Cross,  Dagger,  Poison 
Spring,  and  Sierra  Ancha.  The  Forest 
Service's  proposed  management  will 
employ  4  grazing  systems  for  3  cow/calf 
and  yearling  operations.  Each  grazing 
system  will  employ  a  rest-rotation 
scheme  of  use.  Growing  season  rest 
requirements  of  the  plants  will  dictate 
how  each  pasture  will  be  utilized  in  the 
rotation  scheme  of  use. 

There  are  three  designated  Wilderness 
Areas  wholly  or  partially  within  the 
ERLWAA.  These  are  the  Salome 
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Wilderness  (7.852  acres),  the  Sierra 
Ancha  Wilderness  (20,850  acres)  and 
the  Salt  River  Canyon  Wilderness  (9,777 
acres).  The  Sierra  Ancha  Experimental 
Forest  is  13,371  acres  in  size.  It  occurs 
on  the  A  Cross  and  Sierra  Ancha 
allotments.  Currently,  the  Tonto 
National  Forest's  Land  Management 
Plan  has  listed  livestock  use  in  the 
Exjjerimental  Forest  as  Level  A;  No 
Grazing.  On  June  29.  1994,  a  wildfire 
was  started  by  a  lightning  strike  near 
Armer  Mountain.  This  fire  burned 
portions  of  the  Armer  Mountain  and  A 
Cross  allotments.  A  total  of  5.760  acres 
was  burned.  Depending  on  the  recovery 
of  the  vegetation  on  each  of  the 
allotments,  some  priorities  may  need  to 
be  shifted  in  the  future.  The  Fish  and 
Wildlife  Service's  Amendment  to  the 
Fish  and  Wildlife  Coordination  Act 
Report  on  Plan  6,  Central  Arizona, 
Regulatory  Storage  Division  was 
prepared  as  a  mitigation  plan  designed 
to  mitigate  impacts  on  fish  and  wildlife 
resources  associated  with  construction 
and  operation  of  Plan  6.  In  this  report 
it  states,  "In  order  to  control  access  to 
the  lake  by  livestock  and  reduce  impacts 
to  native  vegetation  associated  with 
uncontrolled  grazing,  funding  should  be 
provided  to  accelerate  the 
implementation  of  new  and  revised 
Allotment  Management  Plans  for  11 
allotments  around  Roosevelt  Lake. 
*  *  *  This  funding  should  be  utilized 
for  the  construction  of  range 
management  fencing  and  water 
development  which  should  provide  for 
management  designed  to  meet 
vegetative  objectives  and  provide 
appropriate  use  by  livestock  so  that 
established  objectives  could  be  met." 
The  Armer  Mountain.  A  Cross.  Poison 
Springs,  and  Sierra  Ancha  Allotments 
were  listed  as  part  of  those  1 1 
allotments.  An  envirorunental 
assessment  was  prepared  in  December, 
1995  for  the  Eastern  RooseveU  Lake 
Watershed  Analysis  Area.  Based  on  that 
assessment,  it  was  determined  that 
additional  analyses  for  this  project  were 
required,  and  that  an  environmental 
impact  statement  would  be  prepared. 
The  draft  EIS  is  expected  to  be  filed 
with  the  EPA  and  to  be  available  for 
public  review  by  July,  1996.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  review  and  comment.  The 
EPA  vail  publish  a  Notice  of 
AvailabiUty  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  EIS  will  be  45  days  from  the  date 
the  EPA  publishes  the  Notice  of 
Availability.  It  is  very  important  that 
those  interested  in  this  proposed  action 


participate  at  that  time.  To  be  most 
helpful,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Envirormiental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  PoUcy  Act  at  40  CFR 
1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  a 
draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC,  435  U.S.  519,  553  (1978). 
Environmental  objections  that  coidd 
have  been  raised  at  the  draft  stage  may 
be  waived  it  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Angoon  versus  Hodel,  (9th  Circuit, 
1986)  and  Wisconsin  Heritages,  Inc. 
versus  Harris.  490  F.  Supp.  1334.  1338 
(E.D.  Wis.  1980).  The  reason  for  this  is 
to  ensure  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

The  final  EIS  is  schedided  to  be 
completed  by  October,  1996.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  received  during 
the  comment  period.  The  responsible 
official  will  consider  the  comments, 
responses,  environmental  consequences 
disclosed  in  the  final  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  He  will  docimient  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  The  Record  of 
Decision  will  be  prepared  and  filed  with 
the  final  EIS.  That  decision  will  be 
subject  to  Forest  Service  appeal 
regulations  (36  CFR  217). 

Dated:  April  12,  1996. 
Robert  Dunblazier, 

Group  Leader  for  Social  Resources. 

(PR  Doc.  96-9951  Filed  4-24-96;  8:45  am) 

BILUNG  COOE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Missouri  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Missouri  Advisory  Ckjmmittee  to  the 
Commission  will  convene  at  6:00  p.m. 


and  adjourn  at  8:30  p.m.  on  May  30. 
1996.  at  the  Hyatt  Regency  Hotel.  2345 
McGee  Street,  Kansas  City,  Missouri 
64108.  The  purpose  of  the  meeting  is  to 
plan  future  projects  and  hold 
orientation  for  new  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuemt  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  17. 1996. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  96-10150  Filed  4-24-96;  8:45  am] 
BILLMG  OOOE  (Safr-OI-P 


Agenda  and  Notice  of  Public  Meeting 
of  ttie  Nortti  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  9:00  p.m.  on  May  16. 
1996.  at  the  HoUday  Inn.  605  E.' 
Broadway.  Bismarck.  North  Dakota 
58501.  The  purpose  of  the  meeting  is  to 
receive  information  on  civil  rights 
enforcement  in  North  Dakota. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Betty  Mills. 
701-223-4643.  or  John  Dulles.  Director 
of  the  Rocky  Mountain  Regional  Office. 
303-866-1400  (TDD  303-866-1049) 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  17  1996. 
Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
[PR  Doc.  96-10151  Filed  4-24-96.  845  am] 
BILLMQ  COOC  t33»-01-P 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

1997  Economic  Census  Covering 
Construction  Industry  Sector 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  24.  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce,  Room  5327, 
14di  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
inslrument(s)  and  instructions  should 
be  directed  to  Patricia  L.  Homing. 
Bureau  of  the  Census.  Room  2125. 
Building  4.  Washington.  DC  20233  on 
(301)  457^680. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant  and  quality  data  about  the 
people  and  economy  of  the  United 
States.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
economic  census,  conducted  under 
authority  of  Title  13  U.S.C,  is  the 
primary  source  of  facts  about  the 
structure  and  functioning  of  the 
Nation's  economy  and  features  unique 
industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business 
and  the  general  public.  The  1997 
Economic  Census  will  cover  virtually 
every  sector  of  the  U.S.  economy 
including  more  than  2.3  million 
construction  establishments. 

II.  Method  of  Collection 

The  construction  industry  sector  of 
the  economic  census  will  select 
establishments  for  their  mail  canvasses 
from  a  frame  given  by  the  Census 
Bureau's  Standard  Statistical 


Establishment  List.  To  be  eligible  for 
selection,  an  establishment  will  be 
required  to  satisfy  the  following 
conditions:  (i)  It  must  be  classified  in 
the  construction  industry  sector;  (ii)  it 
must  be  an  active  operating 
establishment  of  a  multi-estabUshment 
firm,  or  it  must  be  a  single- 
establishment  firm  with  payroll;  and 
(iii)  it  must  be  located  in  one  of  the  50 
states  or  the  District  of  Columbia.  Mail 
selection  procedures  will  distinguish 
the  following  groups  of  establishments: 

A.  Establishments  of  Multi- 
Establishment  Firms 

Selection  procedures  will  assign  all 
active  construction  establishments  of 
multi-establishment  firms  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  census 
mail  canvass  for  1997  will  include 
approximately  11,000  construction 
establishment  firms. 

B.  Single-Establishment  Firms  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe  for 
construction  industries.  The  study  of 
potential  respondents  will  produce 
payroll  cutoffs  that  we  will  use  to 
distinguish  large  versus  small  single- 
establishment  firms  within  each 
industry  or  kind  of  business.  This 
payroll  size  distinction  will  affect 
selection  as  follows: 

1.  Large  Single-Establishment  Firms 

Selection  procedures  will  assign  large 
single-establishment  firms  having 
annualized  payroll  (from  Federal 
administrative  records)  that  equals  or 
exceeds  the  cutoff  for  their  industry  to 
the  mail  component  of  the  potential 
respondent  universe.  We  estimate  that 
the  census  mail  canvass  for  1997  will 
include  approximately  20,000 
construction  firms  in  this  category. 

2.  Small  Single-Establishment  Firms 

Selection  procedures  will  assign  a 
sample  of  small  single-establishment 
firms  having  annualized  payroll  below 
the  cutoff  for  their  industry-  to  the  mail 
component  of  the  potential  respondent 
universe.  Sampling  strata  and 
corresponding  probabilities  of  selection 
will  be  determined  by  a  study  of  the 
potential  respondent  universe 
conducted  shortly  before  mail  selection 
operations  begin.  We  estimate  that  the 
census  mail  canvass  for  1997  will 
include  approximately  99.000 
construction  firms  in  this  category. 


C.  Establishments  With  No  Payroll 

All  establishments  with  no  payroll 
will  be  represented  in  the  census  by 
data  from  Federal  administrative 
records. 

m.  Data 

The  information  collected  from 
businesses  in  these  sectors  of  the 
economic  census  will  produce  basic 
statistics  by  industry  for  number  of 
establishments,  value  of  construction 
work  done,  payroll,  employment, 
selected  costs,  depreciable  assets,  and 
capital  expenditures.  It  also  will  yield  a 
variety  of  subject  statistics,  including 
estimates  of  type  of  construction  work 
done,  kind  of  business  activity  and 
other  industry-specific  measures. 

OMB  Number:  Not  Available. 

Form  Number:  The  forms  used  to 
collect  information  from  businesses  in 
this  sector  of  the  economic  census  are 
tailored  to  specific  business  practices 
and  are  too  numerous  to  list  separately 
in  this  notice.  You  can  obtain 
information  oji  the  proposed  content  of 
the  forms  by  calling  Patricia  L.  Homing 
on  (301)  457^680. 

Type  of  Review:  Regular  Review. 

Affected  Public:  Businesses  or  Other 
for  Profit.  Non-profit  Institutions.  Small 
Businesses  or  (Drganizations,  and  State 
or  Local  Governments. 

Estimated  Number  of  Respondents; 
130.000. 

Estimated  Time  Per  Response:  2.2  hrs. 

Estimated  Total  Annual  Burden 
Hours:  286,000. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  government  for  this  work  is 
included  in  the  total  cost  of  the  1997 
Economic  Census,  estimated  to  be  $224 
million. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  April  18,  1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

(FR  Doc.  96-10115  Filed  4-24-96:  8:45  am) 

BILUNG  CODE  3S10-07-P 


Foreign-Trade  Zones  Board 
[Docket  31 -Oej 

Foreign-Trade  Zone  98— Birmingham, 
AL;  Application  for  Subzone  Status,  ZF 
Industries,  Inc.  (Automotive  Axle 
Assemblies),  Tuscaloosa,  Alabama 

An  application  has  been  submitted  to 
the  Foreign -Trade  Zones  Board  (the 
Board)  by  the  City  of  Birmingham, 
Alabama,  grantee  of  FTZ  98.  requesting 
special-purpose  subzone  status  for  the 
automotive  axle  assembly 
manufacturing  plant  of  ZF  Industries. 
Inc.  (ZF)  (subsidiary  of  ZF 
Friedrichshafen  AG,  Germany),  located 
in  Tuscaloosa,  Alabama.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  April  16,  1996. 

The  new  ZF  plant  (34  acres,  83,000 
sq.ft.),  currently  under  construction,  is 
located  at  1200  Commerce  Drive  within 
the  Tuscaloosa  County  Airport 
Industrial  Park,  about  4  miles  west  of 
the  City  of  Tuscaloosa.  The  facility  (200 
employees)  will  be  used  to  produce 
front  and  rear  axle  assemblies  for 
passenger  vehicles  manufactured  at  the 
Mercedes-Benz  motor  vehicle  assembly 
plemt  in  Tuscaloosa  County,  as  well  as 
for  export.  The  application  indicates 
that,  at  the  outset,  foreign-sourced  parts 
and  materials  will  comprise  some  25 
percent  of  the  finished  axle  assemblies' 
material  value,  including:  pinion  sets, 
steering  gears,  tie  rods,  parking  brake 
cables,  and  fasteners  (duty  rate  range: 
2.9-12.5%).  Foreign  (non-North 
American)  parts  and  materials 
purchases  are  projected  to  decline  to 
about  14  percent  of  the  total  in  the 
medium  term. 

Zone  procedures  would  exempt  ZF 
from  Customs  duty  payments  on  the 
foreign  items  used  in  production  for 
export.  On  domestic  shipments 
transferred  in-bond  to  the  Mercedes- 
Benz  plant  (Subzone  98A,  Board  Order 
803,  61  FR  8237.  3-4-96).  no  duties 
would  be  paid  on  foreign-origin 
components  of  the  axle  assembhes  until 
Mercedes  enters  the  finished  motor 
vehicles  for  domestic  consumption,  at 
which  time,  Mercedes  could  choose  to 
apply  the  finished  auto  duty  rate  (2.5%). 


Mercedes  would  pay  no  duties  on  its 
exports.  For  axle  assemblies  withdrawn 
for  Customs  entry,  the  company  would 
be  able  to  choose  the  axle  duty  rate 
(2.9%)  for  the  foreign-origin  fasteners 
noted  above.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  apphcation  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  24.  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  9,  1996). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
foUowring  locations: 
U.S.  Dep2utment  of  Commerce  District 

Office.  Medical  Fomm  Building.  7th 

Floor.  950  22nd  Street  North, 

Birmingham,  AL  35203. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room 

3716,  14th  Street  &  Pennsylvania 

Avenue,  NW.,  Washington,  DC  20230. 

Dated:  April  17. 1996. 
John  |.  Da  Ponte,  |r., 

Executive  Secretary. 

|FR  Doc.  96-10110  Filed  4-25-96;  8:45  am] 

BILLING  CODE  3S1(M>S-P 


International  Trade  Administration 
[A-351-806] 

Silicon  IMetal  from  Brazil;  Antidumping 
Duty  Administrative  Review;  Time 
Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
Umits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  and  final 
results  of  the  fourth  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Brazil.  The  review 
covers  five  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  and  the  period  July  1,  1994, 
through  June  30,  1995. 


EFFECTIVE  DATE:  April  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  John  Kugelman,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC.  20230; 
telephone:  (202)  482-5253. 
SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  normal  time  frame, 
the  Department  is  extending  the  time 
limits  for  completion  of  the  preliminary 
results  until  July  29,  1996,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Trade  and  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994.  We  will  issue 
our  final  results  for  this  review  by 
December  5,  1996. 

These  extensions  are  in  accordance 
with  section  751(a)(3)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
§  1675(a)(3)(A)). 

Dated:  April  17.  1996 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-10114  Filed  4-24-96;  8:45  am) 
BILLMG  CODE  3S10-OS-P 


[A-64»-S(»] 

Certain  Circular  Welded  Cartx>n  Steel 
Pipes  and  Tubes  from  Thailand; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

summary:  On  Januar,  19.  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  duty  order  on  certam 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  (61  FR  1328).  On 
February  2,  1996.  Saha  Thai  Steel  Pipe 
Co.,  Ltd'.  (Saha  Thai),  the  sole 
respondent  covered  by  this  review,  filed 
a  timely  allegation  of  clerical  error 
regarding  calculation  of  the  cash  deposit 
rate.  Petitioners  filed  a  timely  reply  to 
respondent's  clerical  error  allegation  on 
Februar>'  9, 1996.  Upon  review  of  these 
submissions,  we  have  determined  that 
the  Department  made  a  clerical  error 
when  it  stated  in  the  final  results  that 
"the  countervailing  duty  review  for  the 
period  Januar\'  1,  1993.  through 
December  31,  1993,  has  not  yet  been 
completed."  Id.  at  1338.  It  is  because  of 
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this  clerical  error  that  the  Department 
did  not  adjust  United  States  price  (USP] 
pursuant  to  section  772  (dl(l)(D)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Actl 
for  countervailing  duties  attnbutable  to 
export  subsidies  imposed  on  the  subject 
merchandise.  We  are  publishing  this 
amendment  to  the  final  resuhs  of  review 
in  accordance  with  19  CFR  353.28(c). 
EFFECTIVE  DATE:  April  25.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
)oseph  Hanley  or  Zev  Primor.  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC.  20230; 
telephone  (202)  482-3058/4114. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the  order 
on  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  on 
March  11,  1986  (51  PR  8341).  The 
Department  published  the  preliminary 
results  of  this  review  on  November  22, 
1994  (59  PR  60128).  and  the  final  results 
of  review  on  January  19,  1996  (61  PR 

1328), 

i. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31.  1994. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  shipments  of 
certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand.  The 
subject  merchandise  has  an  outside 
diameter  of  0.375  inches  or  more,  but 
not  exceeding  16  inches.  These 
products,  which  are  commonly  referred 
to  in  the  industry  as  "standard  pipe"  or 
"structural  tubing."  are  heroinafter 
designated  as  "pipe  and  tube."  The 
merchandise  is  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7306  30  1000.  7306.30.5025. 
7306.30.5032.  7306.30.5040, 
7306.30.50'i5,  7306.30  5085,  and 
7306.30.5090.  The  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  order 

The  review  period  is  March  1,  1992, 
through  February  28,  1993.  This  review 
involves  one  company,  Saha  Thai  Steel 
Pipe  Company,  Ltd.  (Saha  Thai). 

Ministerial  Error  in  Final  Results  of 
Review 

Saha  Thai  alleges  that  the  Department 
committed  a  clerical  error  by  failing  to 
recognize  that  both  countervaihng  duty 


reviews  (1992  and  1993)  that  cover  the 
antidumping  period  of  review  (March  1, 

1992  through  February  28,  1993)  were 
completed  prior  to  the  completion  of 
this  review.  As  a  result,  Saha  Thai 
alleges,  the  Department  had  the 
information  to  adjust  USP  (pursuant  to 
section  772(d)(1)(D)  of  the  Act)  to 
account  for  countervailing  duties  in  its 
margin  calculations  prior  to  issuing  the 
antidumping  final  results,  but  failed  to 
do  so. 

Petitioners  agree  that  the  Department 
committed  an  error  by  staling  that  the 

1993  countervailing  duty  review  had  yet 
to  be  completed.  However,  petitioners 
claim  that  the  Department  clearly  stated 
in  its  final  results  that  the  U.S.  Customs 
Service  would  adjust  the  antidumping 
duty  cash  deposit  rate  established  in 
this  review  by  the  current 
countervailing  duty  cash  deposit  rate  in 
effect  at  the  time  entries  are  made. 
Therefore,  petitioners  claim  that  this  is 

a  methodological  rather  than  clerical 
issue,  and  oppose  any  adjustment  to 
USP  for  countervailing  duties  imposed. 

We  agree  with  Saha  Thai  that  the 
Department  made  a  clerical  error  in  its 
final  results  by  stating  that  "the 
countervailing  duty  review  for  the 
period  January  1,  1993.  through 
December  31,  1993  has  not  yet  been 
completed"  (61  FR  1338).  In  fact  the 
final  results  of  the  1993  countervaiUng 
duty  review  were  published  in  the 
Federal  Register  on  August  23.  1995  (60 
FR  43773).  Therefore,  at  the  time  it 
issued  the  final  results  of  this  review  on 
January  19,  1996,  the  Department  had 
the  information  necessary  to  adjust  USP 
upward  for  countervailing  duties 
attributable  to  export  subsidies  imposed 
on  the  merchandise  as  required  by 
section  772(d)(1)(D)  of  the  Act. 

Further,  we  disagree  with  petitioners 
that  this  is  a  methodological  issue.  The 
Department's  unintentional  error  was 
clearly  a  ministerial  one  within  the 
meaning  of  section  353.28(d)  of  the 
Department's  regulations.  19  CFR 
353.28(d).  The  statute  clearly  instructs 
the  Department  to  adjust  USP  for 
countervaihng  duties  imposed  on 
merchandise  subject  to  an  antidumping 
duty  review  that  are  attributable  to 
export  subsidies.  In  this  review  the 
Department  mistakenly  concluded  that 
it  did  not  have  the  complete  information 
to  make  such  an  adjustment,  and 
therefore  stated  that  it  would  instruct 
the  U.S.  Customs  Service  to  adjust  the 
antidumping  duty  cash  deposit  rate  by 
the  countervailing  duty  rate  currently  in 
effect.  Because  it  is  now  clear  that  the 
m formation  necessary  to  make  the 
adjustment  was  available  before 
completion  of  the  final  results,  failure  to 
make  the  adjustment  is  a  clerical  error. 


Final  Results  of  Review 

Based  upon  correction  of  the 
ministerial  error  described  above,  we 
determine  that  a  margin  of  17.28  percent 
exists  for  Saha  Thai  for  the  period 
March  1,  1992.  through  February  28, 
1993. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  pipe  and  tube  from  Thailand  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act.  and  will  remain  in  effect  until 
the  final  results  of  the  next 
administrative  review:  (1)  the  cash 
deposit  rate  for  Saha  Thai  will  be  17.28 
percent;  (2)  for  previously  investigated 
companies  not  named  above,  the  cash 
deposit  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  others"  rate 
established  in  the  final  notice  of  the 
less-than-fair-value  (LTFV)  investigation 
of  this  case,  in  accordance  with  the  U.S. 
Court  of  International  Trade's  decisions 
in  Floral  Trade  Council  v.  United  States, 
822  F.  Supp.  766  (CIT  1993)  and  Federal 
^4ogu]  Corporation  and  Torrington 
Company  \.  United  States,  822  F.  Supp. 
782  (CIT  1993).  The  all  others  rate  is 
15.67  percent.  These  deposit 
requirements  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  amendment  of  final  results  of 
review  and  notice  are  in  accordance 
with  section  751(e)  of  the  Tariff  Act  (19 
U.S.C.  1675(e))  and  19  CFR  353.28(c). 

Dated:  April  U,  1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 
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Initiation  of  Antidumping  Duty 
Investigation:  Fresh  Tomatoes  From 
IMexico 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  at  (202)  482-5288  or 
Michelle  Frederick  at  (202)  482-0186, 
Office  of  Antidumping  Investigations. 
■  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  DC  20230. 

Initiation  of  Investigation  • 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

The  Petition 

Piu^uant  to  19  CFR  353.12(c),  an 
antidumping  duty  petition  must  be  filed 
at  the  Department  of  Commerce  (the 
Department)  and  the  U.S.  International 
Trade  Commission  (ITC)  on  the  same 
day.  In  this  instance,  the  ITC  does  not 
consider  the  petition  covering  fresh 
tomatoes  from  Mexico  to  have  been  filed 
until  April  1,  1996.  As  such,  the 
Department  considers  the  petition  as 
having  been  filed  in  proper  form  on 
April  1, 1996,  not  March  29,  1996. 


The  petitioners  filed  supplements  to 
the  petition,  including  an  amended  list 
of  petitioners,  on  April  11  and  17.  1996. 
The  petitioners  in  this  investigation  are: 
the  Florida  Tomato  Growers  Exchange; 
the  Florida  Tomato  Exchange;  the 
Tomato  Committee  of  the  Florida  Fruit 
and  Vegetable  Association;  the  South 
Carolina  Tomato  Association;  the 
Gadsden  County  Tomato  Growers 
Association;  and  an  Ad  Hoc  Group  of 
Florida.  CaUfomia,  Georgia, 
Pennsylvania.  South  Carolina,  and 
Virginia  Tomato  Growers,  as  detailed  in 
Exhibit  5  of  the  April  11.  1996, 
supplement. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  fresh  tomatoes  from  Mexico 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act.  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

The  petitioners  state  that  they  nave 
standing  to  file  the  petition  because  they 
are  interested  parties  as  defined  under 
section  771(9)(C)  of  the  Act. 

Determination  of  Industry  Support  for 
the  Petition 

SecUon  732(c)(4)(A)  of  the  Act 
requires  that  the  Department  determine, 
prior  to  the  initiation  of  an 
investigation,  that  a  minimum 
percentage  of  the  domestic  industry 
supports  an  antidumping  petition.  A 
petition  meets  these  minimum 
requirements  if  the  domestic  producers 
or  workers  who  support  the  petition 
account  for  (1)  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product;  and  (2)  more  than  50  percent 
of  the  production  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  support  for.  or 
opposition  to,  the  petition. 

One  producer  has  informed  the 
Department  that  it  takes  no  position 
regarding  this  antidumping  petition  and 
a  second  producer  has  stated  that  it 
opposes  the  petition.  On  April  16.  1996, 
we  received  a  letter  on  behalf  of  the 
Confederacion  de  Asociaciones 
Agricolas  de  Estado  de  Sinaloa 
(CAADES),  an  association  of  producers 
of  fresh  tomatoes  in  Mexico.  'The 
CAADES  objections  focus  on  the  level  of 
individual  supporters  of  the  petition 
and  did  not  address  the  support  of  the 
Florida  and  South  Carolina  trade 
associations. 

Our  review  of  the  production  data 
provided  in  the  petition  and  other 
information  readily  available  to  the 
Department  indicates  that  the 
petitioners  and  supporters  of  the 
petition  account  for  more  than  50 


percent  of  the  total  production  of  the 
domestic  like  product,  thus  meeting  the 
standard  of  732(c)(4)(A)  and  requiring 
no  further  action  by  the  Department 
pursuant  to  732(c)(4)(D).  Accordingly, 
the  Department  determines  that  the 
petition  is  supported  by  the  domestic 
industry. 

Several  supporters  of  the  petition  did 
not  agree  to  release  their  identities  to 
the  public.  The  production  data  of  these 
supporters  was  not  necessary  to 
establish  that  the  petitioners  account  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product. 
For  this  reason,  we  are  not  determining 
whether  to  consider  non-public 
supporters  of  a  i>etilion  in  establishing 
industry  support. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  all  fresh  or  chilled 
tomatoes  (fresh  tomatoes)  except  for 
those  tomatoes  which  are  for  processing. 
For  purposes  of  this  investigation, 
processing  is  defined  to  include 
preserving  by  any  commercial  process, 
such  as  canning,  dehvdrating.  drWng  or 
the  addition  of  chemical  substances,  or 
converting  the  tomato  product  into 
juices,  sauces  or  purees.  Further, 
imports  of  fresh  tomatoes  for  processing 
are  accompanied  by  an  "Importer's 
Exempt  Commodity  Form"  (FV-6) 
(within  the  meaning  of  7  CFR  section 
980.501(a)(2)  and  980.212(i)).  Fresh 
tomatoes  that  are  imported  for  cutting 
up.  not  further  processed  (e.g..  tomatoes 
used  in  the  preparation  of  fresh  salsa  or 
salad  bars),  and  not  accompanied  by  an 
FV-6  form  are  covered  by  the  scope  of 
this  investigation. 

All  commercially-grown  tomatoes 
sold  in  the  United  States,  both  for  the 
fresh  market  and  for  processing,  are 
classified  as  Lvcopersicon  esculentum. 
Important  commercial  varieties  of  fresh 
tomatoes  include  common  round, 
cherry,  plum,  and  pear  tomatoes. 

Tomatoes  imported  from  Mexico 
covered  by  this  investigation  are 
classified  under  the  following 
subheadings  of  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTS). 
according  to  the  season  of  importation: 
0702.00.20,  0702.00.40.  0702.00.60.  and 
9906.07.01  through  9906.07.09. 
Altliough  the  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Export  Price  and  Normal  Value 

The  petitioners  based  export  prices  on 
prices  published  by  the  U.S.  Department 
of  Agricuhure  (USDA)  Marketing 
Service.  These  prices  represented 
packed.  F.O.B.  shipping  point  prices. 
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duties,  and  t)order  crossing  charges  paid 
for  mature  green,  vine  ripe,  and  plujn 
tomatoes  of  various  sizes  imported  from 
Mexico  througti  Nogales,  Arizona.  The 
petitioners  made  deductions  to  export 
price  for  movement  expenses  and 
commissions.  They  provided  additional 
export  price  calculations  incorporating 
adjustments  for  'backbilling"  (post-sale 
price  protection  adjustments),  quality 
mix  differentials,  and  price 
"overstatements"  based  on  differences 
between  USDA  data  and  Bureau  of 
Census  import  statistics. 

The  petitioners  based  normal  value  on 
wholesale  prices  for  vine  ripe  and  plum 
tomatoes  from  several  wholesale 
markets  in  Mexico,  as  published  by  the 
USDA  marketing  service.  The 
petitioners  made  adjustments  to  home 
market  prices  for  wholesaler  markups, 
commissions,  and  movement  expenses. 

To  calculate  monthly  normal  values 
for  comparisons  to  monthly  export 
prices,  the  petitioners  based  normal 
value  on  both  home  market  prices  and 
constructed  value  (CV)  because,  in 
accordance  with  Section  773(b)(2)  of  the 
Act.  the  petitioners  alleged  that  some 
sales  of  fresh  tomatoes  in  the  home 
market  were  njade  at  prices  below  the 
cost  of  production  (COP),  and  therefore 
are  not  an  appropriate  basis  for 
calculating  normal  value. 

The  petitioners  calculated  COP  using 
data  derived  from  cost  studies  of  vine- 
ripe  tomato  production  in  Mexico 
prepared  by  the  USDA,  which  relied  on 
cost  studies  reported  by  an  association 
of  Mexican  tomato  producers.  Where 
appropriate,  the  petitioners  adjusted  the 
cost  data  for  inflation,  changes  in 
interest  rates,  and  currency  conversion. 
We  adjusted  the  petitioners'  COP  by 
correcting  the  deduction  for  selling 
expenses 

The  allegation  that  the  Mexican 
producers  are  selling  the  foreign  like 
product  in  the  home  market  at  prices 
below  its  COP  is  based  upon  a 
comparison  of  the  adjusted  home 
market  prices  with  the  calculated  COP. 
Based  on  this  comparison,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  at  prices  below  COP  in 
accordance  with  section  773(b)(2)(A)(i) 
of  the  Act.  Accordingly,  the  Department 
is  initiating  a  country-wide  cost 
investigation. 

Therefore,  for  the  purposes  of  this 
initiation,  we  are  accepting  CV  as  the 
appropriate  basis  for  Mexican  normal 
value  for  those  petition  margin 
examples  where  the  petitioners  claimed 
that  there  are  no  above-cost  sales  in  the 
home  market.  The  petitioners  based  CV 
on  its  COP  methodology,  described 
above,  deducting  commission  and 


export  transportation  expenses  included 
in  these  costs,  and  adding  an  amount  for 
profit  to  derive  a  total  CV.  The 
petitioners  calculated  profit  based  on 
above-cost  Mexican  market  prices.  We 
revised  CV  by  incorporating  the 
correction  to  selling  expenses  deducted 
from  COP.  We  also  recalculated  the 
profit  amount  used  in  CV  based  on  a 
revised  database  of  above  cost  sales  in 
the  home  market. 

Based  on  comparisons  of  export 
prices,  with  deductions  for  backbilling 
adjustments  and  "price 
overstatements,"  to  normal  value  (with 
CV  revised  as  discussed  above),  the 
petitioners  allege  margins  of  12.86 
percent  to  273.42  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  beUeve 
that  imports  of  fresh  tomatoes  from 
Mexico  are  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value.  If  it  becomes 
necessary  at  a  later  date  to  consider  the 
petition  as  a  source  of  facts  available 
under  section  776  of  the  Act,  we  may 
further  review  the  margin  calculations 
in  the  petition. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
fresh  tomatoes  and  have  found  that  it 
meets  the  requirements  of  section  732  of 
the  Act,  including  the  requirements 
concerning  allegations  of  material  injury 
or  threat  of  material  injury  to  the 
domestic  producers  of  a  domestic  like 
product  by  reason  of  the  complained-of 
imports,  allegedly  sold  at  less  than  fair 
value.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  fresh 
tomatoes  from  Mexico  are  being,  or  are 
likely  to  be.  sold  at  less  than  fair  value. 
Unless  extended,  we  will  make  our 
preliminary  determination  by 
September  5.  1996. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  Mexico.  Because  of  the 
large  number  of  exporters,  we  will 
attempt  to  provide  a  copy  of  the  public 
version  of  the  petition  to  the  relevant 
trade  associations  representing 
exporters  of  fresh  tomatoes  named  in 
the  petition. 

International  Trade  Commission  (ITC) 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 


Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  May  16. 
1996,  whether  there  is  a  reasonable 
indication  that  imports  of  fresh 
tomatoes  from  Mexico  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

Dated;  April  18, 1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  96-10112  Filed  4-24-96;  8:45  am] 
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Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation 
In  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part. 

summary:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidiunping  and  countervailing 
duty  orders  and  findings  with  March 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  requests 
to  revoke  one  antidumping  duty  order 
in  part. 
EFFECTIVE  DATE:  April  25,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C.  20230,  telephone: 
(202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R. 
353.22(a)  and  355.22(a)(1994).  for 
administrative  reviews  of  various 
antidumping  and  coimtervailing  duty 
orders  and  findings  with  March 
aiuiiversary  dates.  The  Department  also 
received  timely  requests  to  revoke  in 
part  the  antidumping  duty  order  on 
steel  wire  rope  from  Korea. 


Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c).  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 


countervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 


specified  as  required  under  section 
353.22(a)  and  355.22(a)(19  CFR 
353.22(a)  and  355.22(a)).  We  intend  to 
issue  the  final  results  of  these  reviews 
not  later  than  March  31.  1997. 


Period  to  tie  reviewed 


Antidumping  Duty  Proceedings 

Brazil:  Ferrosilicon,  A-351-820— CompanhJa  Ferroligas  Minas  Gerais-Minastigas 

South  Korea:  Steel  Wire  Rope,  A-580-81 1— Boo  Kook  Corporation,  Chun  Kee  Steel  &  Wire  Rope  Co..  Ltd.,  Chung 
Woo  Rope  Co.,  Ltd.,  Dong-ll  Steel  Mfg.  Co..  Ltd.,  Hanboo  Wire  Rope,  Inc..  Kumho  Rope,  Manho  Rope  Mfg.  Co. 
Ltd..  Myung  Jin  Co..  Seo  Jin  Rope,  Ssang  Yong  Steel  Wire  Co.,  Ltd.,  Sung  Jin  Yeonsin  Metal 

Spain;  Stainless  Steel  Bar,  A-469-805— Roldan,  S.A 

Thailand:  Circular  Welded  Pipes  &  Tubes,  A-549-502— Saha  Thai  Steel  Pipe  Co.,  Ltd.,  S.A.F.  Pipe  Export  Co 
Ltd.,  Thai  Union  Steel  Co.,  Ltd., 

The  People's  Republic  of  China:  Axes/Adzes;  Bars/Wedges;  Hammers/Sledges;  and  Picks/Mattocks.  A-570-^03— 
Tianjin  Machinery  Import  &  Export  Company '  

United  Kingdom:  Lead  &  Bismuth  Steel,  A-4 12-810— British  Steel  Engineering  Steels,  Ltd.,  British  Steel  Engineer- 
ing Steels  Holdings,  Ltd.,  British  Steel  pic 

Countervailing  Duty  Proceedings: 

Pakistan:  Shop  Towels,  C-535-001— Anwar  Corporation,  Btta  Textile  Corporation,  Eastern  Textiles  (Pvt)  Ltd.,  Fine 
Fabrico,  Hilal  Corporation  (Pvt)  Ltd,  Jawad  Brothers,  Mehtabi  Towel  Mills  (Pvt)  Ltd.,  Mohain  Brothers.  Pakistan 
Textile  Corporation  (Pvt)  Ltd.,  Quality  Linen  Supply  Corporatwn,  Salimah  Intemational,  Shaheen  Textiles,  Shahi 
Textiles,  Sultex  Industries,  The  Khans,  United  Towel  Exporters  

Turkey:  Wekled  Carbon  Steel  Line  Pipe  and  Certain  WekJed  Cartwn  Steel  Pipes  and  Tubes.  C-489-602— Bonjsan 
Biriesik  Bonj  Fab.  A.S..  Bomsan  Ihracat  Ithalat  ve  Dagitim  A.S..  Ertjosan  Erciyas  Bom  Sanayii  ve  Tkaret  A.s., 
Mannesman-SumertMink  Boru  Endustrisi  T.A.S 

United  Kingdom:  Lead  &  Bismuth  Steel,  C-412-811— British  Steel  Engineering  Steels  Ltd.,  British  Steel  Engineer- 
ing Steels  HoWings  Ltd.,  British  Steel  pte 


3/1/95-2/29/96 

3/1/95-2^29/96 
8/4/94-2/29/96 

3/1/95-2/29^6 

2/1/95-1/31/96 

3/1/96-2/29/96 


1/1/95-12/31/95 

1/1/95-12/31/95 
1/1/95-12/31 '95 


Inadvertently  omitted  from  previous  initiation  notk». 


If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 
Department  will  determine  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to 
any  of  these  reviews  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  which  is  affiliated 
with  such  exporter  or  producer. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675ia))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  April  19,  1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  96-10277  Filed  4-24-96;  8:45  am] 
MLLMQ  CODE  3S10-DS-M 


Foreign-Trade  Zones  Board 

[Docket  32-96] 

Foreign-Trade  Zone  31— Granite  City, 
Illinois;  Application  for  Subzone 
Status;  Shell  Oil  Company  (Oil 
Refinery  Complex);  Madison  County, 
Illinois 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Tri-City  Port  District, 
grantee  of  FTZ  31,  requesting  special- 
purpose  subzone  status  for  the  oil 
refinery  complex  of  Shell  Oil  Company, 
located  in  Madison  County,  Illinois.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  April  17,  1996. 

The  refinery  complex  (1,922  acres, 
1,100  employees)  consists  of  3  sites  and 
related  pipelines  in  Madison  County, 
Illinois,  some  25  miles  east  of  St.  Louis, 
Missouri:  Site  1  (1533  acres) — main 
refinery  complex  (290,000  BPD)  located 
at  Hwy  111  in  Wood  River  Township, 
including  areas  located  in  the  towns  of 
Roxana,  Hartford,  South  Roxana  and 
Wood  River;  Site  2  (289  acres) — crude 
oil  storage  facility  (3.2  mil.  barrel 
capacity)  located  across  Hwy  111  from 
the  refinery,  and;  Site  3  (100  acres)— 


sulfur  recovery  plant  located  adjacent  to 
the  refinery. 

The  refinery  complex  is  used  to 
produce  fuels  and  petrochemical 
feedstocks.  Fuels  produced  include 
gasoline,  jet  fuel,  distillates,  diesel.  and 
residual  fuels.  Petrochemical  feedstocks 
and  refinery  by-products  may  include 
methane,  ethane,  propane,  butane, 
butylene,  toluene,  propylene,  paraffin 
wax,  carbon  black  oil,  cumene.  sulfur 
and  petroleum  coke.  About  60  percent 
of  the  crude  oil  and  related  products 
(e.g.,  condensate)  (90  percent  of  inputs), 
and  some  feedstocks  and  motor  fuel 
blendstocks  used  in  producing  fuel 
products  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
activity  from  Customs  duty  payments  on 
the  foreign  products  used  in  its  exports. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  finished  product 
duty  rate  (nonprivileged  foreign  status — 
NPF)  on  certain  p)etrochemical 
feedstocks  and  refinery  by-products 
(duty-&«e)  instead  of  the  duty  rates  that 
would  otherwise  apply  to  the  foreign- 
sourced  inputs  (e.g.,  crude  oil).  The 
duty  rates  on  crude  oil  and  condensate 
range  from  5.25c/barrel  to  lO.Sc/barrel. 
The  application  indicates  that  the 
savings  fr^m  zone  procedures  would 
help  improve  the  refinery's 
intemational  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 


18380 


Federal  Register  /  Vol.  61.  No.  81  /  Thursday,  April  25.  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  81  /  Thursday.  April  25,  1996  /  Notices 


18381 


has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretar>'  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  24,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-'day  period  (to  July  9.  1996). 
A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
US.  Department  of  Commerce  District 
Office.  8182  Maryland  Avenue.  Suite 
303.  St.  Louis,  Missouri  63105 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington.  DC  20230. 

Dated:  April  17.  1996 
|ohn  |.  Da  Ponte,  Jr., 

Executive  Secretary 

(FR  Doc  96-101 1 1  Filed  4-24-96;  8:45  am) 

BiLUNQ  COOC  3610-OS-^ 


[Docket  30-08] 

Fore<gn-Trad«  Zon«  20 — Hampton 
Roads,  VA  ArM  (Norfolk-Newport 
News  Customs  Port  of  Entry); 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Virginia  Port  Authority 
(VPA),  grantee  of  Foreign-Trade  Zone 
(FTZ)  20,  requesting  authority  to  expand 
its  zone  at  sites  in  the  Hampton  Roads 
and  Front  Royal,  Virginia  areas,  adjacent 
to  the  Norfolk-Newport  News  Customs 
port  of  entry  area  (includes  Front  Royal 
station).  The  application  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
Act,  as  amended  (19  U.S.C.  81a-«lu), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  April 
15, 1996. 

FTZ  20  was  approved  on  April  15, 
1975  (Board  Order  105.  40  FR  17884.  4/ 
23/75).  and  currently  consists  of  three 
sites:  Site  1  (3  acres) — 631  Carolina  Rd., 
Suffolk.  Site  2  (9  acres)— 108  Lakeview 
Parkway.  Suffolk;  and,  Site  3(11 
acres)-^30  Woodlake.  Chesapeake. 

The  applicant,  in  a  major  revision  to 
its  zone  plan,  now  requests  authority  to 
expand  FTZ  20  to  include  ten  new  sites 
(3.317  acres)  in  the  Hampton  Roads  and 
Front  Royal  areas,  including  three 
marine  terminals,  six  industrial  parks 
and  a  warehouse  facility:  Proposed  Site 
4  (905  acres) — Norfolk  International 


Terminals  (NIT).  7737  Hampton  Blvd.. 
Norfolk;  Proposed  Site  5  (242  acres) — 
Portsmouth  Marine  Terminal  (PMT), 
2000  Seaboard  Avenue.  Portsmouth; 
Proposed  Site  6  (184  acres) — Newport 
News  Marine  Terminal  (NNMT).  25th  & 
Warwick  Blvd..  Newport  News; 
Proposed  Site  7  (6  parrels.  490  acres) — 
Warren  County  Industrial  Corridor 
(Front  Royal  Site).  Routes  340.  522  and 
661.  Front  Royal;  Proposed  Site  8  (394 
acres) — Bridgeway  Commerce  Park, 
Interstate  664.  Suffolk;  Proposed  Site  9 
(689  acres) — Cavalier  Industrial  Park, 
Interstate  64  and  U.S.  Route  13. 
Chesapeake;  Proposed  Site  10  (26 
acres) — D.D.  Jones  Transfer  & 
Warehouse.  Inc.  facility.  1920 
Campostella  Road,  Chesapeake; 
Proposed  Site  11  (177  acres) — New 
Boone  Farm  Industrial  Park.  Interstate 
664.  Chesapeake;  Proposed  Site  12  (60 
acres) — PortCentre  Commerce  Park, 
Route  264.  Portsmouth;  and,  Proposed 
Site  13  (150  acres)— Suffolk  Industrial 
Park.  595  Carolina  Road.  Suffolk.  The 
NIT.  PMT,  and  NNMT  terminals,  and  a 
site  in  Front  Royal,  are  owned  by  VPA. 
and  the  other  sites  are  owned  by  other 
area  public  entities  and  private 
corporations. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  24.  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  9.  1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Virginia  Port  Authority.  600  World 

Trade  Center.  Norfolk.  Virginia 

23510-1696; 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  Room 

3716.  U.S.  Department  of  Commerce. 

14th  and  Pennsylvania  Avenue.  NW. 

Washington.  DC  20230. 

Dated:  April  16.  1996 
lohn  |.  Da  Ponte,  )r.. 
Executive  Secretary. 

IKR  Doc.  96-10109  Filed  4-24-96;  8:45  am) 
BtLUNO  COOf  »1»-0S-P 


International  Trade  Administration 
[A-68O-809] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  Korea;  Termination  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Tennination  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  December  15.  1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (60  FR  64413)  the  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from  Korea, 
for  the  period  of  November  1,  1994 
through  October  31,  1995.  This  review 
has  now  been  terminated  as  a  result  of 
withdrawals  by  the  interested  parties 
that  requested  the  review. 
EFFECTIVE  DATE:  April  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Richard  Rimlinger,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution/^ 
Avenue.  N.W.,  Washington,  D.C.  20230f 
telephone:  (202)  482-4733.  / 

SUPP1.EMENTARY  INFORMATION: 

Background 

We  received  requests  for  review 
pursuant  to  19  CFR  353.22(a)  (1994)  for 
the  following  specifically-named 
exporters/manufacturers: 
Dongbu  Steel  Co.,  Ltd. 
Hyundai  Pipe  Co.,  Ltd. 
Korea  Iron  and  Steel  Co..  Ltd. 
Korea  Steel  Pipe  Co.,  Ltd. 
Pusan  Steel  Pipe  Co..  Ltd. 

On  December  15,  1995,  the 
Department  published  in  the  Federal 
Register  (60  FR  64413)  the  notice  of 
initiation  of  the  administrative  review. 

Tennination  of  Review 

We  received  timely  requests  for 
withdrawal  from  Dongbu  Steel  Co.,  Ltd., 
Hjfundai  Pipe  Co.,  Ltd.,  Korea  Iron  and 
Steel  Co..  Ltd..  Shinho  Steel  Co.,  Ltd. 
(formerly  Korea  Steel  Pipe  Co.,  Ltd.), 
and  SeAJi  Steel  Corporation  (formerly 
Pusan  Steel  Pipe  Co.,  Ltd.).  There  were 
no  other  requests  for  review.  Therefore, 
in  accordance  with  section  353.22(a)(5} 
of  the  Department's  regulations,  the 
Department  has  terminated  this 
administrative  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 


Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675),  and  19  CFR  353.22(a)(5). 

Dated:  April  17. 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-10283  Filed  4-24-96;  8:45  am) 
BILUNO  CODE  3S10-OS-P 

Notice  of  Scope  Rulings 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  scope  ruUngs  and 
anticircumvention  inquiries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  between  January  1 , 
1996,  and  March  31, 1996.  In 
conjunction  with  this  list,  the 
Department  is  also  publishing  a  hst  of 
pending  requests  for  scope  clarifications 
and  anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  April  25,  1996. 

FOR  FURTHER  INFORMATION  CONTACT! 
Ronald  M.  Trentham,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  D.C.  20230; 
telephone:  (202)  482-4793. 

Background 

The  Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8))  provide 
that  on  a  quarterly  basis  the  Secretary 
will  publish  in  the  Federal  Register  a 
list  of  scope  rulings  completed  within 
the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
between  January  1, 1996,  and  March  31. 
1996,  and  pending  scope  clarification 
and  anticircumvention  inquiry  requests. 
The  Department  intends  to  publish  in 
July  1996  a  notice  of  scope  rulings  and 
anticircimivention  inquiries  completed 
between  April  1, 1996,  and  Jime  30, 
1996,  as  well  as  pending  scope 
clarification  and  anticircumvention 
inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number, 
requester(s),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 


L  Scope  Rulings  Completed  Between 
January  1, 1996  and  March  31, 1996 

Country:  Brazil 

A-351-809— Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp., 
American  Tube  Co.,  Century  Tube 
Corp.,  CSl  Tubular  Productions,  Inc., 
Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex-Tube 
Division,  Western  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Co.— Pipe 
produced  to  API  5L  line  pipe 
specifications  or  to  both  ASTM  A-53 
standard  pipe  specification  and  the  API 
5L  line  pipe  specification  (dual-certified 
pipe)  is  outside  the  scope  of  the  order. 
03/14/96 

Country:  Germany 

A-4 28-801— Antifriction  Bearings 

Marquardt  Switches — Medium  carbon 
steel  balls  imported  by  Marquardt  are 
outside  the  scope  of  the  order.  03/21/96 

Country:  Korea 

A-580-809— Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp., 
American  Tube  Co. .  Century  Tube 
Corp..  CSI  Tubular  Productions,  Inc., 
Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex-Tube 
Division,  Western  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Co. — Pipe 
produced  to  API  5L  line  pipe 
specifications  or  to  both  ASTM  A-53 
standard  pipe  specification  and  the  API 
5L  line  specification  (dual-certified 
pipe),  is  not  within  the  scope  of  the 
order.  03/14/96 

Country:  Mexico 

A-201-802 — Gray-Portland  Cement  and 
Cement  Clinker 

Cementos  de  Chihuahua  S.A.  de  C.V. 
and  Mexcement,  Inc. — Masonry  cement 
is  not  within  the  scope  of  the  order.  1/ 
18/96 

A-201-805— Circular  Welded  Non- Alloy 
Steel  Pipe 

AUied  Tube  &  Conduit  Corp., 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions,  Inc. 
Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex  Tube 
Division,  Western  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Co.— Pipe 
produced  to  API  5L  line  pipe 
specifications  or  to  both  ASTM  A-53 
standard  pipe  specification  and  the  API 
5L  line  pipe  s|}ecification  (dual-certified 
pipe),  is  outside  the  scope  of  the  order. 
03/14/96 


Tubacero  International  Corporation — 
Circular  welded  carbon  steel  piping,  16 
inches  in  outside  diameter  with  3/8 
inch  wall  thickness,  for  use  in  extremely 
heavy  load  bearing  applications,  is 
within  the  scope  of  the  order.  03/26/96 

Country:  Venezuela 

A-307-805— Circular  Welded  Non-Alloy 
Steel  Pipe 
Self  Initiation — ^Pipe  produced  to  API 
5L  line  pipe  specifications  or  to  both 
ASTM  A— 53  standard  pipe  specification 
and  the  API  5L  line  pipe  s{>ecification 
(dual-certified  pipe),  are  outside  the 
scope  of  the  order.  03/14/96 

IL  Anticircumvention  Rulings 
Completed  Between  January  1, 1996 
and  March  31. 1996 

None. 

m.  Scope  Inquiries  Terminated 
Between  January  1, 1996  and  MARCH 
31, 1996: 

Country:  France 
A-427-078— Sugar 

Boiron-Bomeman,  Inc. — Clarification 
to  determine  whether  manufactured 
homeopathic  sugar  pellets  are  within 
the  scope  of  the  finding.  Scope  inquiry 
terminated  on  03/12/96 

IV.  Anticircumvention  Inquiries 
Terminated  Between  January  1, 1996 
and  March  31, 1996 

None. 

V.  Pending  Scope  Clarification  Requests 
as  of  March  31, 1996 

Country'."  Brazil 

A-351-817,  C-351-818 — Certain  Cut-to- 
Length  Carbon  Steel  Plate 

Wirth  Limited — Clarification  to 
determine  whether  profile  slabs 
produced  by  Companhia  Siderurgica  de 
Tubarao  and  imported  by  Wirth  Limited 
are  within  the  scope  of  the  order. 

Country:  Germany 

A-A28-801 — Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof 
Enkotec  Company.  Inc. — Clarification 
to  determine  whether  the  "main 
bearings"  imported  for  incorporation 
into  Enkotec  Rotary  Nail  Machines  are 
slewing  rings  and.  therefore,  outside  the 
scope  of  the  order. 

Country:  Turkey 

A-489-501— Welded  Carbon  Steel 
Standard  Pipe  and  Tube  Products 
Allied  Tube  and  Conduit  Corporation, 
Wheatland  Tube  Company,  Laclede 
Steel  Company,  Sharon  Tube  Company, 
and  Sawhill  Tubular  Division  of  Armco. 
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Inc.— Clarification  to  determine  whether 
pipe  and  tube  which  meets  the  order's 
physical  specifications,  when  intended 
for  or  actually  used  as  standard  pipe 
and  tube.  Js  included  within  the  scope 
of  the  order. 

Country:  Singapore 

A-559-801— Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof 
Rockwell  International  Corporation — 
Clarification  to  determine  whether  an 
automotive  component  known  as  a 
cushion  suspension  unit  (or  cushion 
assembly  unit  or  bearing  ass^nbly)  is 
within  the  scope  of  the  order. 

Country:  People's  Republic  of  China 
A-570-504 — Petroleum  Wax  Candles 

Mervyn's — Clarification  to  determine 
whether  a  candle,  article  no.  20172,  in 
the  shape  of  a  cube  is  within  the  scope 
of  the  order. 

Enesco  Corporation — Clarification  to 
determine  whether  10  styles  of  candles 
imported  from  the  PRC  are  within  the 
scope  of  the  order. 

Midwest  of  Cannon  Falls — 
Clarification  to  determine  whether  7 
styles  of  candles  imported  from  the  PRC 
are  within  the  scope  of  the  order. 

Morris  Friedman  &  Co.— Clarification 
to  determine  whether  a  candle  in  a 
galvanized  steel  bucket  and  a  candle  in 
a  glass  container  are  within  the  scope  of 
the  order. 
A-57a-S08— Chrome  Plated  Lug  Nuts 

Consolidated  International 
Automotive.  Inc. — Clarification  to 
determine  whether  certain  nickel-plated 
lug  nuts  are  within  the  scope  of  the 
order 

Wheel  Plus.  Inc. — Clarification  to 
determine  whether  imported  zinc-plated 
lug  nuts  which  are  chrome-plated  in  the 
United  States  are  within  the  scope  of  the 
order. 

A-570-620 — Certain  Compact  Ductile 
Iron  Waterworks  ICDlW'j  Fittings 
and  Glands 

Star  Pipe  Products,  Inc. — Clarification 
to  determine  whether  "retainer  glands  " 
are  within  the  scope  of  the  order. 
A-570-822— Helical  Spring  Lock 
Washers  (HSLWs) 

Shakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works  (SIP)— 
Clarification  to  determine  whether 
HSLWs  which  are  imported  to  the  U.S. 
in  an  uncut,  coil  form  are  within  the 
scope  of  the  order. 

Country:  Taiwan 

A-583-810— Chrome-Plated  Lug  Nuts 

Consolidated  International 
Automotive.  Inc. — Clarification  to 


determine  whether  certain  nickel-plated 
lug  nuts  are  within  the  scope  of  the 
order. 

A-583-820— Helical  Spring  Lock 
Washers  (HSLWs) 
Shakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works  (SIP)— 
Clarification  to  determine  whether 
HSLWs  imported  into  the  U.S.  in  an 
uncut,  coil  form  are  within  the  scope  of 
the  order. 

Country:  Japan 

A-588-055— Acrylic  Sheet  from  Japan 

Sumitomo  Chemical  Co.,  Ltd. — 
Clarification  to  determine  whether 
Sumielec,  an  acryhc  based  antistatic 
material,  is  within  the  scope  of  the 
order. 
A-588-056 — Melamine 

Taiyo  America,  Inc. — Clarification  to 
determine  whether  melamine  with 
special  physical  characteristics  (100% 
of  the  particles  are  smaller  than  10 
microns)  are  within  the  scope  of  the 
order. 
A-588-405 — Cellular  Mobile 

Telephones  and  Subassemblies 
Matsushita  Communication  Industrial 
Corporation  and  related  entities — 
Clarification  to  determine  whether 
Panasonic  portable  cellular  telephone 
(PCT)  hands-free  device,  model  number 
EB-HF7002,  is  within  the  scope  of  the 
order. 

A-588-702— Stainless  Steel  Butt-Weld 
Pipe  Fittings 
Benkan  America,  Inc.  and  Benkan 
UCT  Corporation — Clarification  to 
determine  whether  the  superclean 
fittings  (SCFs)  manufactured  by  Benkan 
UCT  are  writhin  the  scope  of  the  order. 
A-588~802—3W  Microdisks 

TDK  Inc.,  TDK  Electronics  Co- 
Clarification  to  determine  whether 
certain  web  roll  media  are  within  the 
scope  of  the  order. 
.^-588-604 — Antifriction  Bearings 
(Other  Than  Tapered  Roller 
Bearings),  and  Parts  Thereof 
Dana  Corporation — Clarification  to 
determine  whether  an  automotive 
component  known  variously  as  a  center 
bracket  assembly,  center  bearing 
assembly,  support  bracket,  or  shaft 
support  bearing,  is  within  the  scope  of 
the  order. 

Rockwell  International  Corporation — 
Clarification  to  determine  whether  an 
automotive  component  known  as  a 
cushion  suspension  unit  (or  cushion 
assembly  unit  or  center  bearing 
assembly)  is  within  the  scope  of  the 
order. 

A-588-807— Industrial  Belts  and 
Components  and  Parts  Thereof. 
Whether  Cured  or  Uncured 


Honda  Power  Equipment 
Manufacturing  Inc.  (HPE) — Clarification 
to  determine  whether  certain  belts  HPE 
imports  from  Japan  for  use  in 
manufacturing  lawn  tractors  and  riding 
lawn  mowers  are  within  the  scope  of  the 
order. 

A-588-809 — Small  Business  Telephone 
Systems  and  Subassemblies  and 
Parts  Thereof 

Iwatsu  America,  Inc.  and  Iwatsu 
Electric  Co. — Clarification  to  determine 
whether  certain  dual  use  subassemblies 
(central  processing  imits  and  read-only- 
memory  units)  are  within  the  scope  of 
the  order. 

A-5B8-810— Mechanical  Transfer 
Presses 

Komatsu  Ltd. — Clarification  to 
determine  whether  certain  mechanical 
transfer  press  parts  exported  fi^m  Japan 
are  within  the  scope  of  the  order. 
A-588-815 — Gray  Portland  Cement  and 
Clinker 

Surecrete,  Inc. — Clarification  to 
determine  whether  New  Super  Fine 
Cement  manufactured  by  Nittetsu 
Cement  Co.,  Ltd.,  is  within  the  scope  of 
the  order. 

A-588-824 — Corrosion  Resistant  Carbon 
Steel  Flat  Products 

Drive  Automotive  Industries — 
Clarification  to  determine  whether  2000 
millimeter  wide,  made  to  order, 
corrosion  resistant  carbon  steel  coils  are 
within  the  scope  of  the  order. 

VI.  Pending  Anticircumvention 
Inquiries  as  of  March  31, 1996 

Country:  Korea 

A-580-008 — Color  Television  Receivers 
from  Korea 

International  Brotherhood  of 
Electrical  Workers,  the  International 
Union  of  Electronic  Electrical,  Salaried, 
Machine  &  Furniture  Workers,  and  the 
Industrial  Union  Department  (the 
Unions) — Anticircumvention  inquiry  to 
determine  whether  Samsung  Electronics 
Co.,  L.G.  Electronics  Inc..  and  Daewoo 
Electronics  Co..  are  circumventing  the 
order  by  shipping  Korean-origin  color 
picture  tubes,  printed  circuit  boards, 
color  television  kits,  chassis,  and  other 
materials,  parts  and  components  to 
plants  operated  by  related  parties  in 
Mexico  where  the  parts  are  then 
assembled  in  CTVs  and  shipped  to  the 
U.S.  Additionally,  an  anticircumvention 
inquiry  to  determine  whether  Samsung 
is  circumventing  the  order  by  shipping 
Korean-origin  color  picture  tubes  and 
other  CTV  parts  to  a  related  party  in 
Thailand  for  assembly  into  complete 
CTVs  prior  to  exportation  to  the  U.S. 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
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pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230. 

Dated:  April  17. 1996. 
loseph  A.  Spebrim, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-10108  Filed  4-24-96;  8:45  ami 
HLLMQ  CODE  3610-06-P 


National  Oceanic  and  Atmospheric 
Administration 

n.D.  032996A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Put>llc  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  cancellation  of  public 
meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  has  cancelled 
public  meetings  of  the  Mackerel 
Advisory  Panel  (AP),  and  the  Standing 
and  Special  Mackerel  Scientific  and 
Statistical  Committee  (SSC)  that  were 
scheduled  for  April  29  and  30, 1996. 
The  meetings  were  announced  in  the 
Federal  Register  on  April  8. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council,  telephone:  813-228-2815. 

SUPPt.EMENTARY  INFORMATION:  The  initial 
notice  pubhshed  on  April  8. 1996  (61 
FR  15469).  Because  of  data  deficiencies, 
the  Mackerel  Stock  Assessment  Panel 
(SAP)  was  imable  to  develop  an 
allowable  biological  catch  range  or 
report  for  Gulf  group  king  mackerel. 
Therefore,  the  AP  and  SSC  meetings 
scheduled  to  review  the  SAP  report  are 
cancelled. 

All  other  information  pertaining  to 
the  other  meetings  announced  in  the 
previous  notice  remains  unchanged. 

Dated:  April  22. 1996. 
RiclMnl  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-10313  Filed  4-22-96;  4:21  pm] 
■UMQCOOE  36ie-a-F 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton.  Wool  and  Man-Made 
Fll)er  Textile  Products  Produced  or 
Manufactured  in  Burma  (Myanmar) 

April  19,  1996. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  April  25,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.       , 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  U.S.  Government  has  decided  to 
increase  the  1995  and  1996  base  limits 
for  textile  products,  produced  or 
manufactiired  in  Burma  (Myanmar),  as 
provided  for  under  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  increase 
the  limits  for  the  1996  quota  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995).  Also 
see  60  FR  62405.  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  but  are  designed  to  assist  only  in 


the  implementation  of  certain  of  their 

provisions. 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts . 

Committee  for  tbe  Implementation  of  Textile 
Agreements 

April  19, 1996. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29. 1995.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Burma  (Myanmar)  and 
exported  during  the  twelve-month  period 
which  began  on  January  1 ,  1996  and  extends 
through  December  31, 1996. 

Effective  on  April  25. 1996.  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC) 

Cataoofv  Amended  twelve- 

^^®9°^  month  Kmit ' 

340/640 j  95.864  dozen. 

342/642 26.893  dozen. 

347/348 134,306  dozen. 

351/651  I  40,695  dozen. 

448 ■  2,362  dozen. 

647/648/847 ;  25.045  dozen. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31.  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 
Sincerely, 
Tmy  H.  Grit*, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc. 96-10275  Filed  4-24-96;  8:45  am] 
BIUJNG  CODE  3S1»-0n-F 


Amendment  of  an  import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

April  19.  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  April  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
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Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPtEMEffTARY  MFOMiA-nON: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  El  Salvador  agreed  to  increase  the 
1996  base  limit  for  cotton  and  man- 
made  fiber  textile  products  in  Categories 
351/651. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  [)ecember  19,  1995).  Also 
see  60  FR  65296,  pubUshed  on 
December  19.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
arfe  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committao  for  the  Implementatioii  of  Textik 
Agreemenla 
April  19.  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasure.  Washington.  DC 
20229 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13.  1995.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  beginning  on 
[anuary  1.  1996  and  extending  through 
December  31,  1996 

Effective  on  April  25.  1996,  you  are 
directed  to  increase  the  limit  for  Categories 
351/651  to  457.500  dozen  ',  as  provided  for 
under  the  Uruguay  Round  .^g^eements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  96-10276  Filed  4-24-«6;  8:45  am] 
MUJNQCOOf  M10-OM-F 


CONSUMER  PRODUCT  SAFETY 
COMMSSiON 

Sunshine  Act  MMUng 

AQEMCY:  U.S.  Consumer  Product  Safety 

Commission. 

TME  AMD  DATE:  Tuesday.  April  30.  1996. 

LOCADON:  Room  420.  East-West  Towers, 

4330  East-West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  pubHc. 

MATTER  TO  BE  CONSIDERED: 

Children's  Sleepwear 

The  Commission  will  consider  whether  to 
issue  final  amendments  of  the  children's 
sleepwear  flammability  standards  to  exempt 
tight  fitting  sleepwear  garments  and 
sleepwear  garments  intended  for  children 
younger  than  six  months. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDnX)NAL 
INFORMATION:  Sadye  E.  Duim.  Office  of 
the  Secretary,  4330  East-West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  April  22.  1996. 
Sadye  E.  Dunn, 
Secretary 

|FR  Doc.  96-10403  Filed  4-23-96:  2:17  pm] 
M.UNO  COM  nta-oi-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Record  of  Decision  (ROD)  for  the 
Disposal  and  Reuse  of  K.  I.  Sawyer  Air 
Force  Base  (AFB),  Ml 


'  The  limit  h«»  not  been  sdju.^ted  to  account  for 
anv  imports  exported  «fter  December  31.  1995 


On  April  12,  1995,  the  Air  Force 
signed  the  ROD  for  the  disposal  of  K.  I. 
Sawyer  AFB.  The  decisions  included  in 
this  ROD  have  been  made  in 
consideration  of,  but  not  limited  to.  the 
information  contained  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
filed  with  the  Environmental  Protection 
Agency  on  February  15,  1996. 

K.I.  Sawyer  AFB  closed  on 
September  30,  1995,  pursuant  to  the 
Defense  Authorization  Amendments 
and  Base  Closure  and  Realignment  Act 
(Public  Law  100-526)  and 
recommendations  of  the  Defense 


Secretary's  Commission  on  Base 
Realignment  and  Closure.  This  ROD 
documents  the  K.  I.  Sawyer  AFB 
disposal  decisions. 

"nie  decision  conveyed  by  the  ROD  is 
to  dispose  of  K.  I.  Sawyer  AFB  in  a 
manner  that  enables  development  of  an 
airport,  a  manufacturing  and  business 
complex,  recreational  facilities  and 
residential  areas.  This  allowed  for  the 
central  theme  of  the  proposed- future 
land  use  plans  discussed  in  the  FEIS  to 
be  fully  implemented.  The 
environmental  findings  and  mitigation 
measures  contained  in  the  initial  ROD 
remain  fully  applicable. 

Consistent  with  the  community  reuse 
plan,  the  ROD  balances  airfield, 
business,  industrial,  and  a  recreational 
complex  with  family  housing. 

Several  disposal  methods  and  parcels 
are  involved  in  the  ROD,  including 
public  benefit  conveyances  (PBCs)  to 
the  Department  of  Education  (DoEd)  and 
the  Department  of  Interior  (DOI).  Of  a 
total  of  5,215  acres,  which  includes 
2,001  acres  of  land  leased  from  the  State 
of  Michigan,  it  is  anticipated  the  K.  I. 
Sawyer  Base  Conversion  Authority  will 
acquire  a  total  of  4,952  acres  by  the  Jobs 
Commission  of  the  State  of  Michigan  in 
their  potential  economic  development 
conveyance  (EDC)(1,750  acres).  Federal 
Aviation  Administration  conveyance 
(1,201  acres),  and  lease  termination 
(2.001  acres). 

The  DOI.  Parks  and  Recreation, 
anticipates  requesting  112  acres,  and  the 
DoEd  anticipates  requesting  13  acres  for 
a  total  of  125  acres  as  a  FBC.  The  DOI. 
Bureau  of  Indian  Affairs,  has  requested 
113  acres  as  a  federal  transfer.  The 
remaining  25  acres  are  a  restrictive 
easement  which  will  be  extinguished. 
The  road  network  is  an  integral  part 
of  all  parcels.  Primary  roads  may  be 
conveyed  by  negotiated  sale  to  an 
eligible  public  bcxiy.  Secondary 
roadways  that  fall  within  a  parcel 
completely  will  be  included  as  part  of 
the  parcel.  The  utiUty  systems  are 
totally  integrated  systems,  prohibiting 
their  separation  among  the  various 
parcels.  Therefore,  disposal  of  the  utility 
systems  will  include  conditions  under 
which  the  recipients  must  provide 
service  to  all  parcels.  Utility  easements 
will  be  granteid  as  appropriate.  It  is 
anticipated  all  primary  roads,  the  gas 
and  electric  system,  the  water  and 
wastewater  systems,  and  the  telephone 
communications  systems,  with 
appropriate  easements  for  maintenance 
and  repair,  will  be  conveyed  to  the  K. 
I.  Sawyer  Base  Conversion  Authority  by 
the  Jobs  Commission  of  the  State  of 
Michigan  through  an  EDC. 

The  implementation  of  the  closure 
and  reuse  action  and  associated 
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mitigation  measures  will  pnxreed  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  writh 
applicable  Federal,  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practical  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Ms.  Teresa  R. 
Fohlman,  Program  Manager,  Central 
Division.  Correspondence  should  be 
sent  to:  AFBCA/CE,  1700  North  Moore 
Street,  Suite  2300,  Arlington.  VA 
22209-2809. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  96-10262  Filed  4-24-96:  8:45  am] 

BILLING  C006  3»1»-01-P 


DEPARTMENT  OF  EDUCATION 

National  Library  of  Education  Advisory 
Task  Force;  Meeting 

agency:  National  Library  of  Education 
Advisory  Task  Fort*.  Education  . 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  the 
second  meeting  of  the  National  Library 
of  Education  Advisory  Task  Force  (Task 
Force).  This  notice  also  describes  the 
functions  of  the  Task  Force.  Notice  of 
this  meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  their  opportunity  to  attend. 
DATE  AND  TVIE:  May  20.  1996.  2:00  p.m. 
to  5:00  p.m.;  May  21.  1996,  9:00  a.m.  to 
5:00  p.m.;  May  22.  1996,  9:00  a.m.  to 
3:00  p.m. 

ADDRESSES:  Room  100.  Capitol  Place.  80 
F  Street,  N  W..  Washington.  D.C.  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  Stephen  Himt.  National  Library  of 
Education.  555  New  Jersey  Ave.,  N.W., 
Washington.  D.C.  20208-5523. 
Telephone:  (202)  219-1882;  FAX:  {202J 
219-1970. 

SUPPLEMENTARY  INFORMATION:  The 
National  Library  of  Education  Advisory 
Task  Force  is  authorized  by  Part  E, 
Section  851(h)  of  the  Educational 
Research,  Development,  Disseminatirai, 
and  Improvement  Act  of  1994.  The  Task 
Force  prepares  a  set  of 
recommendations  on  the  establishment 
and  development  of  the  National 
Library  of  Education  for  presentation  to 
the  Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement. 
The  meeting  of  the  Task  Force  is  open 
to  the  pubhc.  The  agenda  for  May  20- 
22  includes  the  discussion  of  public 
comment  received  regarding  the 


development  of  the  National  Library  of 
Education,  receiving  further  public 
comment  in  the  form  of  oral  discussion 
by  members  of  the  pubUc  and 
organization  representatives  attending 
the  meeting,  and  conducting  Task  Force 
business  including  planning  the  drafting 
of  the  Task  force  report. 

A  final  agenda  will  be  available  from 
the  offices  of  the  National  Library  of 
Education  on  May  13, 1996. 

Records  are  kept  of  all  Task  Force 
proceedings,  and  are  available  for  public 
inspection  at  the  central  office  of  the 
National  Library  of  Education,  555  New 
Jersey  Ave.,  N.W.,  Washington,  D.C. 
20208-5523  between  the  hours  of  8:30 
a.m.-4:30  p.m. 

Dated:  April  18. 1996. 
Sharen  P.  Rebinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  96-10164  Filed  4-24-96;  8:45  am] 
MLLMG  COM4M9-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

April  19, 1996. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  be«n  filed 
with  the  Commission  and  is  available 
for  pubhc  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  4885-039. 

c.  Date  Filed:  March  25, 1996. 

d.  Licensee:  Twin  Falls  Hydro 
Associates  Company. 

e.  Name  of  Project:  Twin  Falls  Project. 

f.  Location:  South  Fork  Snoqualmie 
River,  in  the  Snohomish  River  Basin  in 
King  Coimty,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Licensee  Contact:  Mr.  Donald  P. 
Jarrett,  Operations  Manager,  Twin  Falls 
Hydro  Associates,  P.O.  Box  1029.  North 
Bend,  WA  98045,  (206)  888-2720. 

i.  FERC  Contact:  Dr.  John  M.  Mudre, 
(202) 219-1208. 

j.  Comment  Date:  May  21, 1996. 

k.  Description  of  Filing:  Twin  Falls 
Hydro  Associates,  licensee  for  the  Twin 
Falls  Project  (FERC  No.  4885)  has 
requested  a  temporary  decrease  in  the 
required  minimum  flow  releases  at  the 
project's  diversion  dam.  Specifically, 
the  Ucensee  proposes  to  reduce  the 
minimum  flow  release  from  150  cubic 
feet  per  second  (cfs)  to  75  cfe  during 
May,  June,  and  July,  in  1996  and  1997. 
The  minimum  flow  release  reductions 
are  being  requested  so  that  the  Ucensee 


may  study  the  impacts  of  the  reduced 
flows  on  the  aquatic  resources  of  the 
South  Fork  Snoqualmie  River.  If  no 
adverse  impacts  are  noted,  the  Ucensee 
would  request  that  the  flow  reduction 
be  made  permanent. 

1 .  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl , 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  aU 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commissicm's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

Cl.  FiUng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMEhTOATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
•MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington,  DC  20426 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  commmts.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant 's 
representatives. 
Lais  D.  CmImU, 
Secretary. 

(FR  Doc  96-10142  Filed  4-24-96;  8:45  am] 
MLLMQ  COK  STIT-M-M 
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Notice  of  Appltcation  Tendered  for 
Filing  Witti  ttw  Commleeion 

April  19.  1996 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  License. 

b.  Project  No.:  1980-009. 

c.  Date  Filed:  February  27,  1996. 

d.  .Applicant:  Wisconsin  Electric 
Power  Company. 

e.  Name  of  Project:  Big  Quinnesec 
Falls  Hydroelectric  Project. 

f.  Location:  On  the  Menominee  River, 
m  Florence  and  Marinette  Counties. 
Wisconsin  and  Dickinson  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U  S.C.  Sections  791(a)-e25(r). 

h  Applicant  Cx)ntact:  Rita  L.  Hayen, 
P.E  .  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street, 
P.O.  Box  2046,  Milwaukee.  Wl  53201- 
2046.  (414)  221-2413 

i  FERC  Contact:  Patti  Lepperl-Slack 
(202) 219-2767. 

i  Comment  Dato:  lune  18.  1996. 

k  Description  of  Project  The 
proposed  project  consists  of  (1)  an 
existing  reservoir  with  a  surface  area  of 
272  acres  and  gross  storage  capacity  of 
3.790  acre- feet  at  the  normal  maximum 
surface  elevation  of  1034  9  feet. 
National  C^odetic  Vertical  Datum;  (2)  an 
existing  dam.  consisting  of:  (a)  a 


concrete  non-overflow  section,  about 
157  feet  long,  equipped  with  two 
control  gates,  (b)  an  intake  section, 
about  96  feet  long,  (c)  a  gated  spillway 
section,  about  229  feet  long,  equipped 
with  7  Taintor  gates,  (d)  a  concrete  non- 
overflow  section,  about  145  feet  long, 
and  (e)  two  earth  dikes,  with  a 
combined  length  of  about  200  feet:  (4) 
an  existing  concrete  forebay.  about  100 
feet  by  245  feet;  (5)  two  existing  12  foot- 
diameter  steel  penstockes,  each  about  65 
feet  long;  (6)  an  existing  reinforced 
concrete  powerhouse,  containing  two 
turbine/generator  units,  each  with  a  • 
rating  of  1.875  kilowatts  (kW);  (7)  two 
existing  12  foot-diameter  steel 
penstocks,  each  about  250  feet  long;  (8) 
an  existing  reinforced  concrete 
powerhouse,  containing  two  turbine/ 
generator  units,  each  with  a  rating  of 
8,000  kW,  providing  a  total  project 
installed  capacity  of  19,750  kW;  and  (9) 
appurtenant  facilities. 

1.  With  this  Notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Preservation  Officer  (SHPO) 
and  the  Michigan  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  Section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 


person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
appUcation  on  its  merit,  the  resource 
agency.  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  no  later  than  60  days  bom 
the  issuance  date  of  this  notice  and 
serve  a  copy  of  the  request  on  the 
applicant. 
Uis  0.  CasheU, 
Secretary. 
[FR  Doc.  96-1041  Filed  4-24-96;  8:45  ami 

MUJNO  COM  triT-OI-M 


[Project  No.  1980-009]   . 

Wisconsin  Electric  Power  Company; 
Notice  Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Sutxnlsslon  of  Final  Amendments 

April  19, 1996. 

The  license  for  the  Big  Quinnesec 
Falls  Hydroelectric  Project  No.  1980. 
located  on  the  Menominee  River,  in 
Florence  and  Marinette  Counties, 
Wisconsin  and  Dickinson  County, 
Michigan,  expires  on  February  28,  1998. 
The  statutory  deadline  for  filing  an 
application  for  new  license  is  February 
28,  1996.  An  application  for  new  license 
has  been  filed  by  the  applicant  on 
February  27,  1996,  as  follows: 


Protect  No                                             Applicant 

Contact 

-4-             -    - 

P-1980-009         1  Wisconsin  Electnc  Power  Company  

Ms.  Rita  L  Hayen.  P.E..  231   West  Michigan  Street,  P.O.  Box 

The  following  is  an  approximate 
schedule  and  procedure  that  will  be 
followed  in  protessing  the  application: 


Date 


Action 


June  24,  1996 


June  24,  1996 


June  24.  1996 


Commisston  notifies  appli- 
cant tt^t  Its  application 
has  been  accepted. 

Commission  issues  a  pub- 
lic notice  of  the  accepted 
application  estab4ishing 
dates  tor  filir^  motions  to 
intervene  arxl  protests. 

Commission's  deadline  lor 
applicant  tor  filing  a  final 
amendment,  if  any,  to  its 
application 


Any  questions  concerning  this  Notice 
should  be  directed  to  Patti  Leppert- 
Slackat  (202)  219-2767. 
Lois  D.  Cathell. 
Servftan' 
|FR  Dot:  96-10140  Filed  4-24-96;  8  45  am) 

•M.UNO  COOe  (717-01-41 


[Docket  No.  QT96-67-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Apnl  19,  1996. 

Take  notice  that  on  April  16.  1996, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tarifl'.  First  Revised  Volume 
No.  1-A:  Second  Revised  Sheet  No.  1. 
and  Third  Revised  Sheet  No.  201;  and 
as  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Sheet  No.  1  and  Fourth  Revised 
Sheet  No.  171,  to  become  effective  May 
17,  1996.  The  proposed  changes  would 
have  no  effect  on  revenues  from 
jurisdictional  service. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  remove  from  its  tariff  the 
Index  of  Shippers,  pursuant  to  Order 
No  582,  issued  October  11.  1995.  PGT 
further  states  that  on  April  1.  1996  it 
posted  an  updated  Index  of  Customers 
on  its  Electronic  Bulletin  Board. 


PGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  jurisdictional 
customers  and  upon  interest  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  1X3  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Caaheil, 

Secretary. 

|FR  Doc.  96-10139  Filed  4-24-96:  8:45  am] 

BHJJNO  COOE  tfr\^-o^-m 

[Docket  No.  CP96-335-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Petition  for  Declaratory  Order 

April  19, 1996. 

Take  notice  that  on  April  17, 1996, 
Colorado  Interstate  Gas  Company  [CIG], 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP96-335-O00  a  petition  under  Rule 
207  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.207)  for  a  declaratory  order 
determining  that  CIG  is  authorized:  (i)  to 
hold  79,071  Dth  per  day  of  capacity  on 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  and  10,000  Dth  per  day  of 
capacity  on  Trailblazer  Pipeline 
Company  (Trailblazer)  for  shippers  that 
have  requested  CIG  obtain  such  capacity 
on  their  behalf  and  (ii)  to  hold  20,000 
Dth  per  day  of  capacity  on  WIC  for 
operational  use.  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  WIC  (an  affiliate  of 
CIG)  originates  in  Sweetwater  County, 
Wyoming,  and  terminates  in  Weld 
County,  Colorado.  WIC  receives  gas  at 
interconnections  in  Sweetwater  and 
Carbon  Counties,  Wyoming  with  CIG, 
Questaf  Pipeline  Company,  Overthrust 
Pipeline  Company,  and  Western  Gas 
Resources,  Inc.  CIG  states  that  WIC 
dehvers  gas  to  CIG  and  Trailblazer  in 
Weld  County,  Colorado. 

CIG  states  that  in  January  1996,  both 
Trailblazer  and  WIC  posted  on  their 
electronic  bulletin  boards 
announcements  of  an  open  season 
during  which  interested  shippers  could 
submit  requests  for  capacity  on 
expansions  that  both  pipelines  were 
then  considering. 

It  is  stated  that  CIG  submitted  bids 
and  was  awarded  capacity  for  two 
discrete  parcels  of  WIC  expansion 
capacity  consisting  of  (i)  79,071  Dth/d  to 
give  shippers  increased  service  options 
on  CIG,  and  (ii)  20,000  Dth/d  to  support 
system  operations  on  QG.  QG  contends 
that  is  also  submitted  a  bid  and  was 
eventually  awarded  10,000  Dth/d  of 
expansion  capacity  on  Trailblazer.  QG 
states  that  it  has  now  signed  a  10-year 
firm  transportation  agreement  for  the 
WIC  capacity.  It  is  stated  that  final 
execution  of  the  comparable  agreement 
is  expected  soon. 


CIG  states  that  its  bids  for  the  WIC 
and  Trailblazer  capacity  were  supported 
largely  by  other  contracts  executed  by 
Shippers  on  CIG's  own  system  who 
sought  to  have  CIG  hold  such  additional 
capacity  in  order  to  provide  service  for 
this  amount. 

It  is  stated  that  QG  has  allocated  the 
WIC/Trailblazer  capacity  to  the 
following  customers  of  CIG  on  the  basis 
of  their  contracts  with  CIG  for  such 
capacity. 


Customer 

Quantity 

Public  Sennce  Company  of 

Colorado^  

Colorado  Springs  Utilities  ... 
Snyder  Oil  Corporation  ^ 

49,371  Dih/d 

'  19,700  Dth/d 

10,000  Dth/d 

Total  

79,071  Dth/d 

^  Capacity  on  WIC  only  with  terms  endmg 
S«)tember30,  2001. 

^Capacity  on  WIC  and  Traibtazer  with  a 
term  of  ten  years  from  the  irhservice  date  of 
WIC  and  Traiblazer  expansions. 

CIG  states  that  the  20,000  Dth/d 
parcel  on  WIC  is  to  be  held  by  CIG 
solely  for  operational  purposes.  It  is 
stated  that  in  its  Order  No.  636 
comphance  filing  (Docket  No.  RS92-4), 
CIG  provided  a  detailed  showing  of  its 
need  to  retain  150  MMcf/d  of  WIC 
capacity  to  supfrart  system  operations, 
which  the  Conmiission  has  approved. 

It  is  stated  that  the  same  operational 
reasons  for  continued  retention  of  the 
150  MMcf/d  of  capacity  on  WIC.^  along 
with  additional  data  submitted  in  its 
petition,  justify  an  additional  20,000 
Dth/d  of  QG  capacity  on  WIC. 

CIG  states  that  its  petition  is  in 
accordance  with  the  Commission's 
pohcy  on  acquisition  of  capacity  by  an 
interstate  pipeline  on  a  third  party 
pipeline  set  forth  in  Texas  Eastern 
Pipeline  Corporation,  Docket  No.  CP95- 
218-000,  74  FERC  161,074  (1996).  In 
addition,  CIG  requests  that  the 
Commission  find  that  such  capacity  will 
be  accorded  rolled-in  rate  treatment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
p>etition  should  on  or  before  May  10, 
1996.  file  with  th6  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  ActJlB  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 


sQG  sutes  that  in  Docket  No.  RP9&-1 14-000.  73 
FERC  161,035  (1995).  the  Commission  permitted 
CIG  to  retain  its  WIC  capacity. 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

to  a  proceeding  or  to  participate  as  a 

party  in  any  hearing  therein  must  file  a 

motion  to  intervene  in  accordance  with 

the  Commission's  Rules. 

Lois  D.  CaafaeU. 

Secretary. 

[FR  Doc.  96-10138  Filed  4-24-96;  8:45  am) 

BNJJNQ  CODE  t717-»l-M 


[DockM  No.  RP96-212-000] 

CNG  Tranamlssion  Corporation;  Notice 
of  Section  4  Filing 

April  19.  1996. 

Take  notice  that  on  April  15,  1996. 
CNG  Transmission  Corporation  (CNG). 
tendered  for  filing,  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  Revised 
Volume  lA  of  CNG  Transmission's 
FERC  Gas  Tariff,  to  become  effective 
May  15,  1996. 

CNG  further  states  that  the  filing  is 
made  pursuant  to  and  in  compUance 
with  the  Commission's  order  issued 
November  28,  1995,  in  Docket  No. 
CP94-757  requiring  the  filing  of 
revisions  to  Volume  lA  to  delete 
gathering  lines  abandoned  by  sale  to 
Ashland  Exploration,  Inc. 

CNG  also  states  that  deletions  have 
been  made  to  reflect  all  other  sales  and 
abandonments  through  the  date  of 
filing,  including  the  recent 
abandonment  by  sale  to  Eastern  States 
Oil  &  Gas,  Inc.  in  Docket  No.  CP93-200 
etal. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,'Washington,  D.C. 
20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  part  in  any  hearing 
therein  must  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secrefoiy. 

[FR  Doc.  96-10135  Filed  4-24-96:  8:45  am] 
MLUNO  CODE  <n7-*1-M 
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[Docket  No.  CP9e-30e-0001 

NorthwMt  Pipeline  Corporation;  Notice 
of  RequMt  Under  Blanket 
Authorization 

April  19,  1996 

Take  notice  that  on  April  10,  1996. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP96-308-000  a  request  pursuant  to 
Sections  157.205.  157.216  and  157.211 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.216  and  157.211)  for  authoriMtion 
to  abandon  an  existing  obsolete, 
undersized  meter  and  to  construct  and 
operate  an  upgraded  replacement  meter 
at  the  Mancos  Meter  Station  m 
Montezuma  County,  Colorado,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82^33-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection 

Northwest  proposes  to  upgrade  the 
meter  station  by  removing  the  existing 
2-inch  positive  displacement  meter  and 
appurtenances  and  mstalling  a  new  2- 
inch  positive  displacement  meter  and 
appurtenances.  The  maximum  design 
capacity  of  the  meter  station  will 
increase  from  233  Dth  per  day  to 
approximately  438  Dth  per  day  at  150 
psig.  The  estimated  upgrade  cost  is 
$79,680  ($69,680  for  installation  of  new 
facilities  and  $10,000  for  removal  of  the 
old).  Northwest  states  that  this  proposal 
will  better  accommodate  existing  firm 
maximum  daily  delivery  obligations  at 
this  delivery  point  to  Greeley  Gas 
Company  Northwest  has  stated  that  its 
existing  FERC  Gas  Tariff  does  not 
prohibit  the  proposed  upgrading;  that 
there  will  be  no  impact  on  Northwest's 
system  peak  day  or  annual  deliveries; 
and.  that  there  is  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  existing 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  not  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 


shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Ub  D.  CaslMll, 

Secretary. 

[PR  Doc.  96-10136  Filed  4-24-96;  8;45  am) 

MLUNa  COOC  (TIT-ei-M 


[Docket  No.  CPM-31 3-000] 

Williams  Natural  Qaa  Company;  Notica 
of  Request  Under  Blanket 
Authorization 

April  19.  1996 

Take  notice  that  on  April  12.  1996. 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP96-3 13-000  a  request  pursuant  to 
Section  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authori7.ation  to  operate  in 
interstate  commerce  certain  facilities 
that  were  previously  construded  and 
operated  to  effectuate  transportation 
service  pursuant  to  Section  311  of  the 
Natural  Gas  Pohcy  Act  (NGPA). 
Williams  makes  such  request,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-4 79-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Williams  is  proposing  to 
use  a  delivery  facility  that  was  installed 
in  Mitchell  County.  Kansas,  for 
purposes  other  than  Section  311 
transport.  It  is  stated  that  the  subject 
facilities  were  constructed  to  enable 
Williams  to  perform  NGPA  Section  311 
transportation  to  Western  Resources. 
Inc.  (WRl)  for  use  by  Plum  Creek  Farms 
(Plum  Creek).  The  Section  311  facilities 
consist  of  a  2-inch  tap,  metering, 
regulating  and  appurtenant  facilities. 
Williams  states  that  it  commenced  gas 
delivery  to  WRl  for  Plum  Creek  on 
December  14.  1995.  Williams  states  that 
the  volumes  of  gas  that  will  be  delivered 
to  WRl  for  Plum  Creek,  after  approval  of 
the  request  herein,  will  not  exceed 
WRI's  existing  entitlements. 

Williams  declares  that  such  a  change 
in  facility  use  is  not  prohibited  by  its 
existing  tariff,  and  that  Williams  has 
sufficient  capacity  to  accomplish  the 
delivery  specified  without  detriment  or 
disadvantage  to  its  other  customers.  It  is 
stated  that  WRl  reimbursed  Williams 
the  $4,451  construction  cost  of  the 
subject  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  a  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protests  filed 
VNdthin  the  time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lok  0.  CuImU, 
Secretary. 
(FR  Doc.  96-10137  Filed  4-24-96;  8:45  am] 

WLLMQ  COOC  tTir-OI-M 


[Docket  No.  ECOe-IS-OdO,  et  ai.] 

Great  Bay  Power  Corporation,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  18,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Great  Bay  Power  Corporation 

(Docket  No.  EC96-1 8-0001 

Take  notice  that  on  April  11,  1996, 
Great  Bay  Power  Corporation  (Great 
Bay),  submitted  an  appUcation  pursuant 
to  §  203  of  the  Federal  Power  Act  for 
authority  to  effect  a  "disposition  of 
facilities"  that  would  be  deemed  to 
occtur  as  a  result  of  implementation  of 
a  proposed  holding  company  structure, 
all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  application  states  that 
implementation  of  the  holding  company 
structure  proposed  would  be 
accomplished  through  the  creation  of  a 
holding  company  (Holding  Company)  of 
which  Great  Bay  would  be  a  subsidiary. 
It  is  stated  that  the  proposed  holding 
company  structure  is  intended  to 
facilitate  the  separation  of  Great  Bay's 
activities  as  an  exempt  wholesale 
generator  (EWG),  as  that  term  is  defined 
under  Section  32  of  the  Public  Utility 
Holding  Company  Act  of  1935,  from  any 
other  business.  Such  separation  will 
permit  Holding  Company  to  engage  m 
business  activities  through  subsidiaries 
other  than  Great  Bay,  which  Great  Bay 
is  prohibited  from  engaging  in  due  to  its 
status  as  an  EWG. 

Comment  date:  May  9, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Illinois  Power  Company 

(Docket  No.  ER96-1 537-0001 

Take  notice  that  on  April  9, 1996, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  62525,  tendered  for  filing  an 
Addendum  to  the  Interchange 
Agreement  between  Illinois  Power  and 
Kentucky  Utilities  Company  (KU)  dated 
January  1, 1983.  The  addendum  cancels 
Service  Schedule  E,  Excess  Energy,  and 
adds  Service  Schedule  E,  Term  Energy. 
Illinois  Power  states  that  the  addendimi 
provides  more  flexibility  under  the 
Interchange  Agreement. 

Illinois  Power  has  requested  an 
effective  date  of  Jime  9. 1996. 

Comment  date:  May  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Colorado 

(Docket  No.  ER96-1 538-000) 

Take  notice  that  on  April  10,  1996, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm 
Transmission  Service  between  Public 
Service  Company  of  Colorado  (Public 
Service)  and  UtiliCorp  United  Inc. 
(UtiliCorp).  Public  Service  states  that 
the  piu-pose  of  this  filing  is  to  provide 
Non-Firm  Transmission  Service  in 
accordance  with  its  Point-to-Point 
Transmission  Service  Tariff.  Public 
Service  requests  that  this  filing  be  made 
effective  as  of  March  18, 1996. 

Comment  date:  May  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER96-1 539-000] 

Take  notice  that  on  April  10, 1996, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  fihng  an 
Agreement  dated  April  2,  1996, 
establishing  Aquila  Power  Corporation 
as  a  customer  under  the  terms  of 
WP&L's  Point-to-Point  Transmission 
Tariff. 

WP&L  requests  an  effective  date  of 
April  2, 1996  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  2, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cinergy  Services,  Inc. 

(Docket  No.  ER96-1 540-000] 

Take  notice  that  on  April  10, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 


Energy,  Inc.  (PSI).  an  Interchange 
Agreement,  dated  April  1, 1996  between 
Cinergy,  CG&E,  PSI  and  Federal  Energy 
Sales,  Inc.  (FES). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  FES: 

1.  Exhibit  A— Power  Sales  by  FES 

2.  Exhibit  B — Power  Sales  by  Cinergy 

Cinergy  and  FES  have  requested  an 
effective  date  of  April  15, 1996. 

Copies  of  the  filing  were  served  on 
Federal  Energy  Sales,  Inc..  the  Kentucky 
Public  Service  Commission,  the  PubUc 
UUUty  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  May  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Electric  Company 
Cambridge  Electric  Light  Company 

[Docket  No.  ER96-1 54 1-000] 

Take  notice  that  on  April  10,  1996, 
Commonwealth  Electric  Company 
(Commonwealth)  on  behalf  of  itself  and 
Cambridge  Electric  Light  Company 
(Cambridge],  collectively  referred  to  as 
the  "Companies",  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  between  the  Companies  and 
the  following  Customers: 

Gateway  Energy  Inc. 
PanEnergy  Power  Services,  Inc. 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Power 
Sales  and  Exchanges  Tariffs  designated 
as  Commonwealth's  Power  Sales  and 
Exchanges  Tariff  (FERC  Electric  Tariff 
Original  Volimie  No.  3)  and  Cambridge's 
Power  Sales  and  Exchanges  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  5). 
These  Tariffs,  approved  by  FERC,  on 
April  13,  1995,  and  which  have  an 
effective  date  of  March  20, 1995,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled 
transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

"The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  May  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 

(Docket  No.  ER96-1 542-000] 

Take  notice  that  on  April  11, 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  April  4. 1996. 
with  Southern  Energy  Marketing,  Inc. 


(SEM)  imder  PEOO's  FERC  Electric 
Tariff  Original  Volimie  No.  1  (Tariff). 
The  Service  Agreement  adds  SEM  as  a 
customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
April  4, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  SEM  and  to  the 
Peimsylvania  Pubhc  Utility 
Commission. 

Comment  date:  May  2, 1996,  in 
accordance  vnth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  PECO  Energy  Conqtany 

[Docket  No.  ER9&-1 543-000] 

Take  notice  that  on  April  11, 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  March  4,'  1996, 
with  City  of  Lakeland,  Department  of 
Electric  and  Water  UtiUties  (Lakeland) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  Lakeland  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
March  15, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Lakeland  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PECO  Energy  Company 

[Docket  No.  ER96-1 544-000] 

Take  notice  that  on  April  11.  1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  April  4,  1996, 
with  Cleveland  Pubhc  Power  (CPP) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  CPP  as  a 
customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
April  4. 1996,  for  the  Service  % 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CPP  and  to  the 
Pennsylvania  Pubhc  UtiUty 
Commission. 

Comment  date:  May  2,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER96-1 545-000] 

Take  notice  that  on  April  11,  1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
amendments  to  .Service  Agreement  Nos. 
25  and  27  under  its  FERC  Electric  Tariff, 
Original  Volume  No.  1. 

Wisconsin  Electric  requests  a  waiver 
of  the  Commission's  advance  notice 
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requirements  to  permit  an  effective  date 
of  January  1. 1996,  to  effectuate  the  rate 
decreases  contained  therein.  Wisconsin 
Electric  is  authorized  to  state  that  the 
Badger  Power  Marketing  Authority  of 
Wisconsin,  hic.  (BPMA)  and  the  Oconto 
Falls  Water  &  Light  Commission 
(Oconto  Falls)  support  the  proposed 
effective  date. 

Copies  of  the  fihng  have  been  served 
on  BPMA,  Oconto  Falls,  and  the  PubUc 
Service  Commission  of  Wisconsin. 

Comment  date:  May  2,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Corporation 

(Docket  No  ER96-154&-000I 

Take  notice  that  on  April  11,  1996, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  fihng  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  KN  Marketing,  Inc.  (KN). 
This  Service  Agreement  specifies  that 
KN  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NMPC's 
Power  Sales  Tariff  designated  as 
NMPC's  FERC  Electric  Tariff.  Original 
Volimie  No.  2.  This  Tariff,  approved  by 
FERC  on  April  15.  1994,  and  which  has 
an  effective  date  of  March  13.  1993.  will 
allow  NMPC  and  KN  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  KN  capacity 
and/or  energy  as  the  parties  may 
mutually  agree. 

in  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
April  1.  1996.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  KN. 

CommeQjt  date;  May  2,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  York  State  Electric  k  Gas 
Corporation 

(Docket  No.  ER96- 154 7-000] 

Take  notice  that  on  April  11.  1996. 
New  York  State  Electric  4  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  §  35. 1 2  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations.  18  CFR  35.12.  as  an  initial 
rate  schedule,  an  agreement  with  Eastex 
Power  Marketing,  Inc.  (Eastex).  The 
agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  Eastex 
and  Eastex  will  purchase  from  NYSEG 


either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  April  12,  1996,  so 
that  the  parties  may.  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  fiUng 
upon  the  New  York  State  PubUc  Service 
Commission  and  Eastex. 

Comment  date:  May  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Sendees,  Inc. 

(Docket  No.  ER96-1 548-000] 

Take  notice  that  on  April  11, 1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  company,  PSI  Energy,  Inc. 
(PSI),  a  First  Supplemental  Agreement, 
dated  March  1, 1996,  to  the 
Interconnection  Agreement,  dated  June 
1,  1994,  between  Enron  Power 
Marketing,  Inc.,  (Enron)  and  PSI. 

The  First  Supplemental  Agreement 
revises  the  definitions  for  Emission 
Allowances  and  provides  for  Cinergy 
Services  to  act  as  agent  for  PSI.  The 
following  Exhibit  has  also  been  revised: 

B  Power  Sales  by  Cinergy 

Cinergy  and  Enron  have  requested  an 
effective  date  of  April  15,  1996. 

Copies  of  the  filing  were  served  on 
Eru-on  Power  Marketing,  Inc..  the  Texas 
Public  Utility  Commission,  the 
Kentucky  PubUc  Service  Commission, 
Public  Utilities  Commission  of  Ohio  and 
the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date:  May  2.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  MidAmerican  Energy  Company 

(Docket  No.  ER96-1549-000J 

Take  notice  that  on  April  9,  1996, 
MidAmerican  Energy  Company, 
tendered  for  filing  proposed  changes  in 
its  Point-to-Point  Transmission  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  4.  The  proposed  changes  consist  of 
First  Revised  Sheet  No.  75,  superseding 
Original  Sheet  No.  75;  First  Revised 
Sheet  No.  76,  superseding  Original 
Sheet  No.  76;  First  Revised  Sheet  No. 
102.  superseding  Original  Sheet  No. 
102;  and  Original  Sheet  No.  103. 

MidAmerican  states  that  it  is 
submitting  these  changes  in  compliance 
with  the  Commission's  March  29,  1996. 
order  in  Docket  Nos.  ER95-1542-001. 
ER95-188-002  and  EL96-38-000  and  to 


provide  an  index  of  customers  under  the 
tariff. 

Copies  of  the  filing  were  served  upon 
MidAmerican's  jurisdictional  customers 
under  the  tariff,  the  Iowa  UtiUties 
Board,  the  Illinois  Commerce 
Conmiission,  the  South  Dakota  Public 
UtiUties  Commission  and  all  parties  to 
Docket  Nos.  ER95-1 542-001,  ER95- 
188-002  and  EL96-38-000. 

Comment  date:  May  2, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Midwest  Energy,  Inc. 

[Docket  No.  ER96-rl  550-000) 

Take  notice  that  on  April  9. 1996, 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  First 
Revised  Sheet  No.  38  to  its  FERC 
Network  Transmission  Tariff,  Schedule 
2  entitled  Loss  Compensation  Service 
and  First  Revised  Sheet  No  40.  to  its 
FERC  Point-to-Point  Transmission 
Tariff,  Schedule  1  entitled  Loss 
Compensation  Service.  Midwest  has 
requested  waiver  of  the  60-day  notice 
period  and  proposed  that  these  tariff 
sheets  be  effective  one  day  after  filing. 

Midwest  states  that  the  purpose  of  the 
instant  filing  is  to  supplement 
Midwest's  July  10,  1995,  Network 
Transmission  Tariff  Sheet  No.  38  and  its 
Point-to-Point  Transmission  Tariff  Sheet 
No.  40  in  Docket  No.  ER95-590-000  in 
order  to  correct  an  error  in  the  Demand 
Loss  Charges  under  both  the  Network 
Transmission  Tariff  and  the  Point-to- 
Point  Transmission  Tariff.  It  has  come 
to  Midwest's  attention  that  the  demand 
loss  charges  set  forth  on  Original  Sheet 
No.  38  of  the  Network  Transmission 
Tariff  and  Original  Sheet  40  of  the 
Point-to-Point  Transmission  Tariff 
contain  typographical  errors.  Midwest 
states  that  the  underlying  cost 
justification  included  in  the  original 
filing  contains  the  correct  demand  loss 
charges  however,  the  demand  loss 
charges  on  Original  Sheet  No.  38  of  the 
Network  Transmission  Tariff  and 
Original  Sheet  No.  40  of  the  Point-to- 
Point  Transmission  were  transposed 
incorrectly. 

Therefore,  in  order  to  correct  these 
errors.  Midwest  states  that  it  is 
submitting  the  instant  filing  First 
Revised  Sheet  No.  38  to  its  Network 
Transmission  Tariff  and  First  Revised 
Sheet  No.  40  to  its  Point-to-Point 
Transmission  Tariff  which  reflects  the 
correct  demand  loss  charges. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties  in  Docket  No.  ER95- 
590-000. 


Comment  date:  May  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER96-1551-O001 

Take  notice  that  on  April  11, 1996, 
Public  Service  Company  of  New  Mexico 
(PNM),  submitted  for  filing  pursuant  to 
§  205  of  the  Federal  Power  Act  its 
proposed  Network  Integration  Service 
Transmission  Tariff,  its  proposed  Point- 
to-Point  Transmission  Service  Tariff, 
and  its  proposed  Power  and  Energy 
Sales  Tariff.  PNM  states  that  the  two 
transmission  service  tariffs  are 
consistent  with  the  tariffs  contained  in 
the  Commission's  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM95-8-O00. 
The  cost  of  service  is  the  same  as  the 
cost  of  service  filed  on  April  1,  1996  in 
Docket  No.  ER96-1 462-000.  PNM  states 
that  it  has  no  market  power  in 
generation  based  upon  its  open  access 
tariffs,  and  requests  approval  to  sell 
power  and  energy  at  market-based  rates. 
PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Comment  date:  May  2.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER96-1 552-000] 

Take  notice  that  on  April  12,  1996,   . 
The  Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  under  §  205 
of  the  Federal  Power  .^ct  an  appUcation 
requesting  the  Commission  to  accept 
and  place  into  effect  open  access  point- 
to-point  and  network  integration 
transmission  tariffs  that  substantially 
conform  to  the  Commission's  Notice  of 
Proposed  Rulemaking  in  Docket  No. 
RM95-8-000,  70  FERC  1  61 ,357  (1995). 
Dayton  requests  that  its  tariffs  be  placed 
into  effect  as  of  Jime  11,  1996. 

A  copy  of  this  filing  was  served  upon 
the  Pubhc  UtiUties  Commission  of  Ohio. 

Comment  date:  May  2.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Oklahoma  Gas  and  Electric 
Company 

(Docket  No  ER96-1 553-000) 

Take  notice  that  on  April  12,  1996, 
Oklahoma  Gas  and  Electric  Company, 
tendered  for  fihng  a  proposed 
Supplemental  Power  Purchase 
Agfpement  with  the  Oklahoma 
Municipal  Power  Authority  (OMPA). 

Copies  of  this  fiUng  have  been  sent  to 
OMPA.  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  PubUc 
Service  Commission. 


Comment  date:  May  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Portland  General  Electric  Company 
Southern  California  Edison  Company 

(Docket  No.  ER96-1 554-000] 

Take  notice  that  on  April  12, 1996. 
Portland  General  Electric  Company  and 
Southern  California  Edison  Company 
submitted  a  settlement  in  the  form  of  a 
Termination  Agreement  involving  the 
July  31,  1996,  Long-Term  Power  Sale 
and  Exchange  Agreement. 

Comment  date:  May  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Selkirk  Cogen  Partners.  LP. 

[Docket  No.  QF89-2 74-01 31 

On  April  9,  1996,  SeUtirk  Cogen 
Partners.  L.P.  (AppUcant)  submitted  for 
fiUng  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  provides  additional 
information  pertaming  to  the  technical 
aspects  of  its  cogeneration  faciUty.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  May  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  vrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Casheil. 
Secretary 
(FR  Doc.  96-10205  Filed  4-24-96: 8:45  am) 
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[PiQject  Nos.  2612-OOS.  et  si.] 

Hydroelectric  Applications  [Central 
Maine  Povmt  Company,  et  ai.];  Notice 
of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  vrith  the  Commission  and  are 
available  for  public  inspection; 


la.  Type  of  Application:  New  Major 

l«iC6DS6. 

b.  Project  No.  P-261 2-005 

c.  Date  Filed:  December  28. 1995. 
d  Applicant:  Central  Maine  Power 

Company. 

e  Name  of  Project:  Flagstaff  Hydro  Project. 

/.  Location:  On  the  Dead  River,  in  Somerset 
and  Franklin  Counties.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power  Act.  16 
U.S.C.  791(a>-«25(r). 

h.  Applicant  Contact:  F.  Allen  Wiley. 
Central  Maine  Power  Company.  41  Anthony 
Avenue,  Augusta.  ME  04330,  (207)  621-4412. 

/.  FERC  Contact:  Ed  Lee  (202)  219-2809. 

/.  Comment  Date:  )une  14. 1996. 

k.  Status  of  Environmental  Analysis  This 
application  has  been  accepted  for  filing  but 
is  not  ready  for  environmental  analysis  at 
this  time — see  attached  standard  paragraph 
El. 

/.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  An  existing 
reservoir  with  a  surface  area  of  1 7.950  acres 
and  a  usable  storage  volume  of  about  27S.182 
acre-feet  at  the  normal  maximum  elevation  of 
1.146.0  feet.  United  States  Geological  Service 
(USCS)  datum;  (2)  an  existing  daim. 
consisting  of:  (a)  an  earth  embankment 
section,  atnut  694  feet  long,  topped  vt  ith  a 
wave  barrier  constructed  of  concrete  "  Jersey" 
highway  barricades,  (b)  a  concrete  retaining 
wall,  3  feet  thick  and  about  183  feet  long, 
located  at  the  west  end  of  the  earth 
embankment  parallel  to  the  flow  of  the  nver, 
(c)  a  concrete  fiskway  section,  about  1«  feet 
long,  (d)  a  concrete  deep  gate  section,  about 
35  feet  long,  consisting  of  two  deep  (Broome) 
gates,  each  five-foot  by  seven-foot,  (e)  d 
concrete  log  sluice  section,  about  10  feet 
long,  (f)  a  concrete  gated  section,  about  125 
f^et  long,  containing  five  Taintor  gates,  each 
twenty  feet  wide,  separated  by  five- foot  piers, 
and  (g)  a  concrete  overflow  section 
(uncontrolled  spillway  section),  about  450 
feet  long,  topped  with  two  foot  high 
flashboards;  and  (3)  existing  appurtenant 
facilities.  The  Flagsuff  Hydro  Project  is 
operated  as  a  water  storage  facility  and  the 
applicant  is  not  proposing  any  new  focilities 
or  construction. 

m.  Purpose  of  Project:  Project  power  is 
utilized  in  the  applicant's  power  generation 
system. 

n.  This  notice  also  amsists  of  the  following 
standard  paragraphs:  Bl  aad  Bl. 

o.  Available  location  of  Application:  A 
copy  of  the  application,  as  amended  and 
supplemented,  is  available  for  inspection  and 
reproduction  at  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch, 
located  at  888  First  Street,  N.E..  Room  2 A. 
Washington,  D.C,  20426.  or  by  calling  (202) 
208-1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at  Central  Maine 
Power  Company,  41  Anthooy  Avenue, 
Augusta  ME  04330,  or  by  calling  (207)  621- 
4412. 
2a  Tvpe  of  Application:  Minor  License 
b.  Project  No.:  11546-000 
r  Date  filed:  Mav  31.  1995 

d.  Applicant:  Qfy  of  Thief  River  Falls 
Municipal  Utilities. 

e.  Name  of  Project  Municipel  Power  Dam. 
/  Location:  On  Red  Lake  River  m  the  City 

of  Thief  River  Falls.  Pennington  County. 
Minnesota. 
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g.  Filed  Pursuant  to  Federal  Power  Act  16 
use  791  (a)-825(r). 

h.  Applicant  Contact:  Arlo  L.  Rude.  P.O. 
Box  528.  Thief  River  Falls,  MN  56701.  (218) 
681-5816. 

;.  FERC  Contact:  Charles  T.  Raabe  (202) 
219-2811 

/.  Deadline  Date:  |une  13,  1996 

k.  Status  of  Environmental  Analysis:  This 
application  is  not  ready  for  environmental 
analysis  at  this  time — see  attached  paragraph 
D8 

/  Description  of  Project:  The  existing, 
operating  project  consists  of:  (1)  a  193-foot- 
long,  24.5-foot-high  concrete  gravity  dam, 
having  three  17  75-foot-wide,  11-foot-high 
steel  tainter  gates  and  four  overflow  sections 
with  flashboards;  (2)  a  4.4-mile-long  reservoir 
having  a  160-acre  surface  area  and  a  storage 
capacity  of  approximately  1,133  acre-feet  at 
normal  summer  pool  elevation  1115  3  feet; 
(3)  a  concrete  and  bnck  pwwerhouse 
contaming  one  250-kW  generating  unit  and 
one  300-kVV  generatmg  unit  operated  at  a  15- 
foot  head:  and  (4)  appurtenant  facilities. 

Project  facilities  are  owned  by  the 
applicant.  The  project's  annual  energy 
production  has  averaged  2.500.000-kWh 
Energy  produced  by  the  pro|ect  is  used 
within  applicant's  system. 

m  This  notice  also  consists  of, the 
following  standard  paragraphs:  A2,  A9,  Bl. 
and  D8 

n  Available  Locations  of  Application  A 
copy  of  the  application,  as  amended  and 
supplemented,  is  available  for  insfiection  and 
reproduction  at  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch, 
located  at  888  First  Street.  N  E.,  Washington, 
D.C.  20426.  (202)  208-1371   A  copy  is  also 
available  for  inspection  and  reproduction  at 
the  City  of  Thief  River  Falls  Municipal  • 

Utilities.  P  O.  Box  528,  Thief  River  Falls,  MN 
56701,(218)681-5816. 

3a.  Type  of  Application:  Minor  License. 

b  Project  No.   1 1 547-000 

c.  Date  Filed  )une  5,  1995 

d.  Applicant:  Summit  Hydropower 

e.  Name  of  Project.  Hale. 

/  Location:  On  the  Quinebaug  River  in  the 
Town  of  Putnam,  Windham  County. 
Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Duncan  S. 
Broatch,  92  Rocky  Hill  Road,  Woodstock,  CT 
06281,(860)974^1620. 

J.  FERC  Contact  Charles  T.  Raabe  (tag) 
(202)21*-2811. 

/  Deadline  Date:  June  14.  1996. 

k.  Status  of  Environmental  Analysis:  This 
application  is  not  ready  for  environmental 
analysis  at  this  time — see  attached  paragraph 
D8. 

/.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  the  130-foot- 
long.  24-foot-high  Putnam  Dam.  (2)  the 
reservoir  having  a  13-acre  surface-area  and  a 
gross  storage  capwcity  of  65  acre-feet  at 
normal  surface  elevation  253  42  feet  m.s.l  ; 
(3)  the  intake  structure  having  four  3-foot- 
wide.  5-foot-high  wooden  head  gates:  (4)  the 
runnel  forebay  having  new  trashracks:  (5)  the 
water  conveyance  tunnel;  (6)  the  penstock 
forebay;  (7)  a  relined  7.5-foot-diameter,  100- 
foot-long  steel  pentock;  (8)  the  powerhouse 


containing  a  new  440-kW  generating  unit.  (9) 
the  800-foot-loQg  tailrace;  (10)  transfonders: 
(11)  a  new  50-foot-long.  480-volt  overhead 
transmission  line:  and  (12)  appurtenant 
facilities. 

The  project  dam  is  owned  by  the  Town  of 
Putnam,  CT.  Applicant  estimates  that  the 
project's  average  annual  energy  production 
would  be  2,363.000-kWh.  Project  energy 
would  be  sold  to  Cormecticut  Light  and 
Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9,  Bl, 
and  D8. 

n  Available  Locations  of  Application:  A 
copy  of  the  application,  as  amended  and 
supplemented,  is  available  for  in8f>ection  and 
reproduction  at  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch, 
located  at  888  First  Street.  N.E.,  Washington. 
DC.  20426.  (202)  20&-1371.  A  copy  is  also 
available  for  inspection  and  reproduction  at 
92  Rocky  Hill  Road.  Woodstock,  CT  (860) 
974-1620  and  at  the  Killingly  Public  Library, 
25  Wescott  Road.  Danielson.  CT  06239. 

4a.  Type  of  Application:  Exemption  of 
Small  Conduit  Hydroelectric  Facility 

b  Project  No..  11576-000. 

c.  Date  filed:  March  29,  1996. 

d.  Applicant:  Mojave  Water  Agency. 

e.  Name  of  Project:  Rock  Springs 
Hydroelectric  Project. 

f  Location:  On  the  Mojave  River,  near  the 
town  of  Hesperia,  in  San  Bernardino  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power  Act.  16 
U  S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Lucien  G.  Hersh, 
Bechtel,  50  Beale  Street,  San  Francisco,  CA 
94119-3965. 

i  FERC  Contact:  Mr.  Michael  Strzelecki, 
(202)  219-2827. 

/.  Description  of  Project:  The  Rock  Springs 
Project  would  utilize  the  approximately 
25,000  acre-feet  of  flow  annually  discharged 
from  the  California  Aqueduct  into  the  Mojave 
River  at  the  Morongo  Basin  pipeline  turnout, 
which  is  part  of  the  Upper  Mojave  River 
Recharge  Project.  This  flow  is  discharged  into 
the  Mojave  River  to  help  recharge  the 
groundwater  aquifer  there. 

The  project  would  consist  of  an  80-foot- 
long  penstock  liifurcating  from  the 
applicant's  existing  Morongo  Basin  pipeline, 
a  powerhouse  with  a  2.6-MW  generating 
unit,  and  a  1.600- foot-long  tailrace  returning 
water  to  the  Mojave  River.  The  project  will 
tie  into  Southern  California  Edison's  existing 
transmission  corridor. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  STATE  HISTORIC 
PRESERVATION  OFHCER  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of  the 
Advisory  Council  on  Historic  Preservation, 
36  CFR  800.4. 

1.  Under  Section  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if  any 
resource  agency,  SHPO.  Indian  Tribe,  or 
person  believes  that  the  applicant  should 
conduct  an  additional  scientific  study  to 
form  an  adequate  factual  basis  for  a  complete 
analysis  of  the  application  on  its  merits,  they 
must  file  a  request  for  the  study  with  the 
Commission  not  later  than  60  days  after  the 
application  is  filed,  and  must  serve  a  copy  of 
the  request  on  the  applicant 


5a.  Type  of  Application:  Preliminary 
Pemiit. 

b.  Project  No.:  11575-000. 

c.  Date  filed:  March  7,  1996. 

d.  Applicant:  Akron  Hydroelectric 
Company. 

e.  Name  of  Project:  Riverfront  Parkway 
Project. 

/.  Location:  On  the  Cuyahoga  River,  in  the 
city  of  Cuyahoga,  Summit  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power  Act  16 
U.S.C.  791  (a)-«25(r). 

h.  Applicant  Contact:  Mr.  Allan  M. 
Kuivila,  P.E..  Akron  Hydroelectric  Company 
P.O.  Box  232.  Cuyahoga  Falls,  Ohio  44222- 
0232,  (216)  929-1675. 

i.  FERC  Contact:  Mary  Gclato  (202)  219- 
2804. 

j.  Comment  Date:  June  20, 1996. 

k.  Description  of  Project:  The  prof>osed 
project  would  consist  of  the  following 
bcilities:  (1)  An  existing  dam  100  feet  wide 
and  approximately  13  to  14  feet  high;  (2)  an 
existing  reservoir  with  a  surface  elevation  of 
approximately  990  feet  mean  sea  level,  and 
a  surface  area  of  approximately  28.5  acres 
with  negligible  storage  capacity;  (3)  an 
existing  double-chambered  flume:  (4) 
existing  headworks;  (5)  an  existing 
powerhouse  containing  two  new  turbine- 
generator  units  having  a  total  capacity  of  850 
kilowatts;  (6)  an  existing  tailrace;  (7)  the 
remains  of  an  adjacent  hydraulic  raceway;  (8) 
a  proposed  underground  transmission  line 
265  feet  long;  and  (9)  appurtenant  facilities. 
The  dam  is  owned  by  the  City  of  Cuyahoga 
Falls.  The  average  annual  generation  is 
estimated  to  be  2,000,000  kilowatthours.  The 
cost  of  the  studies  under  the  permit  will  be 
approximately  S10,000. 

1.  This  notice  also  consists  of  the  following 
standard  paragraphs:  A5,  A7,  A9,  AlO,  B,  C, 
and  D2. 

In  responding,  commenters  may  submit  a 
copy  of  their  comments  on  a  3'/i-inch 
diskette  formatted  for  MS-DOS  based 
computers.  In  light  of  our  ability  to  translate 
MS-DOS  based  materials,  the  text  need  only 
be  submitted  in  the  format  and  version  that 
it  was  generated  (i.e..  MS  Word.  WordPerfect 
5.1/5.2,  ASCII,  etc.).  It  is  not  necessary  to 
reformat  word  processor  generated  text  to 
ASai.  For  Macintosh  users,  it  would  be 
helpful  to  save  the  documents  in  Macintosh 
word  processor  format  and  then  write  them 
to  files  on  a  diskette  formatted  for  MS-DOS 
machines. 

6a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  1991-009. 

c.  Date  filed:  April  1. 1996. 

d.  Applicant:  City  of  Bonners  Ferry,  Idaho. 

e.  Name  of  Project:  Moyie  River 
Hydroelectric  Project. 

/.  Location:  On  the  Moyie  River  in 
Boundary  County,  Idaho  near  the  town  of 
Moyie  Springs  and  city  of  Bonners  Ferry.  The 
project  is  partially  location  on  lands 
administered  by  the  Idaho  Panhandle 
National  Forest.  T62NJ12E,  sections  11,  2. 
and  14,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power  Act.  16 
U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mike  Woodward.  P.E.,  City  Administrator, 
aty  Bonners  Ferry.  P.O.  Box  149,  7232 


Federal  Regirter  /  Vol.  61.  No.  81  /  Thursday.  April  25.  1996  /  Notices 


18393 


Main  Street,  Bonners  Ferry,  ID  83805,  (208) 
267-3105 
John  G.  Lincoln,  P.E.,  CH2M  Hill,  P.O.  Box 
8748,  700  Clearwater  Lane,  Boise,  ID 
83707-2748,  (208)  345-5310 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Brief  Description  of  Existing  Project:  The 
existing  project  consists  of:  (1)  a  92-foot-high, 
376-foot-long  concrete  dam  on  the  Moyie 
River,  with  a  117-foot-long  ogee  spillway  in 
the  center  of  the  dam:  impounding  (2)  a 
reservoir  with  a  storage  area  of  30.5  acres;  (3) 
an  intake  stnicttire  and  trashrack:  (4)  a  990- 
foot-long  combination  penstock/pressure 
tunnel  system,  leading  to:  (5)  the  three 
powerhouses  each  containing  generating 
unit(s)  rated  at  450. 1,500  and  2.000 
kilowatts,  respectively;  (6)  a  tailrace:  (7)  a 
13.8-kilovolt  transmission  line:  and  (8) 
related  facilities. 

There  are  no  proposed  modifications  to 
project  facilities  or  operations  at  this  time. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required  by 
S 106.  of  the  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36  CFR 
800.4. 

1.  In  accordance  with  section  4.32(b)(7)  of 
the  Commission's  regulations,  if  any  resource 
agency,  SHPO,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific  study 
should  be  conducted  in  order  to  form  an 
adequate,  factual  basis  for  a  complete 
analysis  of  this  application  on  its  merits,  they 
must  file  a  request  for  the  study  with  the 
Conunission,  together  with  justification  for 
such  request,  not  later  than  60  days  from  the 
filing  date  and  serve  a  copy  of  the  request  on 
the  Applicant. 

m.  'The  Commission's  deadline  for  the 
applicant's  filing  of  a  final  amendment  to  this 
application  is  also  60  days  from  the  filing 
date. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  appUcation. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  AppUcations  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFTR  4.36). 


Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preUminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
quaUfied  development  appUcant 
desiring  to  file  a  competing 
development  appUcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  tiiMely 
notice  of  intent  to  file  a  development 
appUcation  allows  an  interested  person 
to  file  the  competing  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
appUcation.  A  competing  license 
appUcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  appUcation 
may  be  filed,  either  a  preUminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
pubUc  notice. 

AlO.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  AppUcant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 


Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  at  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Prectioe 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  wiU  consider  aU  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 

C.  FiUng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
'COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulator>' 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy- 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  appUcation 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
AppUcant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  AppUcant.  If  an  agenc>'  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presvimed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant 's 
representatives. 

D8.  FiUng  and  Service  of  Responsive 
Documents — The  appUcation  is  not 
ready  for  envirorunental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

AU  fiUngs  must  (1)  Dear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE.  •    NOTICE 
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OF  INTENT  TO  FILE  COMPETING 
APPLICATION."  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds.  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  D.C. 
2042B  \n  additional  copy  must  be  sent 
to  [Director,  EMvision  of  Project  Review. 
Office  of  Hvdropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
•MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  tht* 
appUcajit  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  addmss. 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  .m5  2(>01  through  .185  2005 
Agencies  may  obtain  i  opies  of  the 
application  directiv  from  the  applicant 
Any  of  these  documents  must  be  filed 
bv  providing  the  original  and  the 
number  of  copies  required  bv  the 
Commission's  r»»guiations  to  The 
.Secretary.  Federal  Energy  Regulatory 
Commission  888  First  Street    N  E 
Washington.  U  V..  2042ti   .\n  additional 
I  opy  must  be  sent  to  Oire<  tor.  Division 
of  Projf<  t  Review.  Office  <if  Hvdropower 
Licensing.  Federal  Fnerg\  Regulatory 
Commission,  at  the  above  addn^ss.  A 
copy  of  anv  protf?st  or  motion  »o 
intervonf  must  bi'  served  upon  eafh 
representdfivt!  of  the  appliiaiit  spet  ified 
111  the  particular  application. 


Dated:  April  17. 1996. 
Loia  D.  CmImII, 

Secretary. 

|FR  Doc.  96-10204  Filed  4-24-96;  8:45  ami 
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ECMJAL  EMPLOYMENT  OPPORTUNriY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUma  THE  MEETWQ:  Equal 

Employment  Opportunity  Commission. 

DATE  AND  TM6:  Tuesday,  April  30.  1996; 

2:00  pm. 

POCE:  fionference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building.  1801 

"L  •  Street.  N.W..  Washington.  DC. 

STATUS:  The  Meeting  will  be  open  to  the 

pubUc. 

MATTERS  TO  BE  CONSIOEnED: 

1.  AnnoujacenMnt  of  Notation  Votes. 

2.  Allocation  of  Remaining  FY  1996  State 
ft  Local  Program  Funds. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Kag'^tar,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PCPMON  POA  MORE  INFOfMATION: 
Frances  M.  Hart.  Executive  ofBcer  on 
(202)  663-4070. 

Dated:  April  23.  1996 
FrancM  M.  Hut. 

Executive  Officer,  Executive  Secretariat 
|FR  Doc.  96-10407  Filed  4-23-96.  2:18  pm] 
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FEDERAL  COMMUMCATIONS 
COMMISSION 

Licensee  Order  to  Show  Cause 

The  Assistant  Chief,  Audio  Services 
Division,  Mass  Media  Bureau,  has 
before  him  the  following  matter: 


Licensee 


City/state 


KGCX,  Inc..  Licensee 
o(  KGCX(AM). 

Sidney  Broadcasters, 
inc  .  Lcensee  of 
KGCH-FM. 


Sidney. 

Iwlontana. 
Sidney, 

Montana. 


docket 

Kto. 


96-97 


[R(?garding  the  silent  status  of  Stations 
k(;CX(AM)  and  KGCH-FM) 

Pursuant  to  Section  312(a)  (3)  and  (4) 
of  the  (iommunications  Act  of  1934.  as 
amnnded.  KGCX.  Inc.  and  Sidney 


Broadcasters.  Inc.  have  been  directed  to 
show  cause  why  the  Ucenses  for 
Stations  KGCX(AM)  and  KGCH-FM 
should  not  be  revoked.*  at  a  proceeding 
in  which  the  above  matter  has  been 
designated  for  hearing  concerning  the 
following  issues: 

1.  To  determine  whether  KGCX,  Inc. 
and  Sidney  Broadcasters.  Inc.  have  the 
capability  and  intent  to  expeditiously 
resume  the  broadcast  operations  of 
KGCX(AM)  and  KGCH-FM  consistent 
with  the  Commission's  Rules. 

2.  To  determine  whether  KGCX.  Inc. 
and  Sidney  Broadcasters  have  violated 
Sections  73.1740  and/or  73.1750  of  the 
Commissions  Rules. 

3.  To  determine,  in  Ught  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  KGCX,  Inc. 
and  Sidney  Broadcasters.  Inc.  are 
qualified  to  be  and  remain  the  licensees 
of  Stations  KGCX(AM)  and  KGCH-FM. 

A  copy  of  the  complete  Show  Cause 
Order  and  Hearing  Diesignation  Order  in 
this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  320).  1919  M  Street.  NW.. 
Washington.  IX].  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street,  NW..  Suite  140. 
Washington.  EX:  20037  (telephone  202- 
857-3800). 

Federal  Communications  Commission. 

Stuart  B.  BWeU. 

Assistant  Chief,  Audio  Services  Division. 

Mass  Media  Bureau 

(FR  Doc  96-10171  Filed  4-24-96;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-IIOe-OR] 

Indiana;  AnMndntant  to  Notice  of  a 
Ma)or  Disaster  Declaration 


AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
hidiana,  {FEMA-1109-DR).  dated  April 
2.  1996.  and  related  determinations. 
EFFECTIVE  DATE:  April  18,  1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPI.EMENTARV  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
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ACTION:  Notice. 


Indiana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been.adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  2, 1996: 

The  counties  of  Brown,  Hancock,  and 
Putnam  for  reimbursement  for  the  costs  of 
equipment,  contracts,  and  personnel 
overtime  that  are  required  to  clear  one  lane 
Ln  each  direction  along  snow  emergency 
routes  (or  select  primary  roads  in  those 
communities  without  such  designated 
roadways),  and  routes  necessary  to  allow  the 
passage  of  emergency  vehicles  to  hospitals, 
nursing  homes,  and  other  critical  facilities. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dennis  H.  Kwiatkowiki, 
Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  96-10235  Filed  4-24-96;  8:45  am] 
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[FEMA-1096-DR] 

New  Yortq  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York,  (FEMA-1095-DR),  dated  January 
24, 1996.  and  related  determinations. 
EFFECTIVE  DATE:  April  16.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  24, 1996: 

Onondaga  and  SL  Lawrence  Counties  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
G.  Clay  Hollister, 

Deputy  Associate  Director,  Response  and 
Recovery  Directora  te. 

(FR  Doc.  96-10236  Filed  4-24-96:  8:45  am) 
MLLMQ  COOC  ITIMn-P 

[FEMA-d117-€M] 

Texas;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Texas, 
{FEMA-3117-EM),  dated  February  23, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  April  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
WasWngton,  DC  20472,  (202)  646-3606. 
SUPPLEKCNTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  February  23, 1996: 

Anderson,  Bowie,  Harrison.  Sabine.  Smith. 
Walker  and  Waller  Counties  for  emergency 
assistance  as  defined  in  the  amended 
declaration  letter  of  February  29, 1996. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dennis  Kwiatkowsld, 
Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  96-10234  Filed  4-24-96;  8:45  am) 
BHJJNQ  OOOC  tnt-n-p 


Open  Meeting,  Technical  Mapping 
Advisory  Council 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  vtdth  section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act,  5  U.S.C.  App.l,  the 

Federal  Emergency  Management  Agency 

gives  notice  of  the  following  meeting: 

NAME:  Technical  Mapping  Advisory 

Council. 

DATES  OF  MEETING:  May  2-3.  1996. 

PLACE:  Hall  of  States.  444  North  Capitol 

Street.  Washington,  D.C.  20001. 

TIME:  May  2. 1996  from  8:30  a.m.  to  5:00 

p.m.  May  3, 1996  from  8:30  a.m.  to 

Noon. 

PROPOSED  AGENDA:  Selection  of  the 

Council  chair;  general  orientation  on  the 

background,  authority  and  duties  of  the 

Council,  presentations  on  the  impacts  of 

Flood  Insurance  Rate  Maps;  discussion 

of  the  objectives,  priorities,  timing,  and 

procedures  for  accomplishing  the 

Council's  work. 

STATUS:  Open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Buckley,  P.E..  Federal 

Emergency  Management  Agency.  500  C 

Street  SW,,  room  421,  Washington,  DC, 

20472;  telephone  (202)  646-2756. 


SUPPLEMENTARY  WFORMATKM:  As  the 
first  official  meeting  of  the  Technical 
Mapping  Advisory  Council,  the 
oiganizatian  of  and  goals  for  the  group 
will  be  established.  Also,  the  next 
meeting  date  and  location  will  be 
establi^ed. 

Dated:  April  2. 1996. 
Richard  W.  Kriui, 
Acting  Associate  DiieOa,  Mitigation 
Directorate. 

(FR  Doc.  96-10233  Filed  4-24-96:  8:45  am] 
■LUNQ  OOOC  •ns-04-r 


FEDERAL  MARITIME  C0MM»8I0N 
Notice  of  Agrsen>ent(s)  FHad 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
app>ears.  The  requirements  for 
comments  and  protests  are  found  in 
section  560.602  and/or  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  vdth  the  Commission  shall,  &t 
the  same  time,  deUvery  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 


Agreement  Noj  224-200983 

Title:  Port  of  San  Diego/Tenth  Avenue 
Cold  Storage  Company  Operating 
Contract. 

Parties:  Port  of  San  Diego  ("Port"). 
Tenth  Avenue  Cold  Storage  Company 
("TACSC"). 

Filing  Agent:  Mr.  Stanley  R.  Westover. 
Manager,  Marine  Operations.  Port  of 
San  Diego  and  Lindbergh  Field  Air 
Terminal,  P.O.Box  488.  San  Diego,  CA 
92112-0488. 

Synopsis:  The  proposed  Agreement 
authorizes  TACSC  to  maintain  and 
operate  the  Cool/Cold  Storage  Facihty  at 
the  Port's  Tenth  Avenue  Marine 
Terminal. 
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Agreonent  No.:  224-200984 

Title:  Port  of  San  Diego/South  Pacific 
Container  Line,  Inc.  Non-exclusive 
Terminal  Use  Agreement. 

Parties:  Port  of  San  Diego  ("Port"). 
South  Pacific  Container  Line,  Inc. 
("SPCL"). 

Filing  Agent:  Mr.  Stanley  R-  VVes»over. 
Manager.  Marine  Operations.  Port  of 
San  Diego  and  Lindbergh  Field  Air 
Terminal.  P.O.  Box  488,  San  Diego,  CA 
92112-0488. 

Synopsis:  The  proposed  Agreement 
authorizes  SPCL  to  have  non-exclusive 
use  of  certain  facilities  at  the  Ports 
Tenth  Avenue  Marine  Terminal.  In 
consideration  for  these  rights  and 
privileges  SPCL  will  schedule  the 
.Southern  California  port  of  call  for  its 
vessel  operations  as  specified  in  the 
Agreement  terms  until  December  31. 
2000 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  April  19.  1996. 

Joasph  C.  Polking. 

Secretory- 

|FR  Doc  96-10120  Filed  4-2+-96.  8;45  ami 

B4LLJNO  COOC  (TSO-AI-M 


Notice  of  Agr««m«nt(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secertary. 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010776-098 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Hapag-Lloyd  Aktiengesellchaft, 
Kawasaki  Kisen  Kaisha.  Ltd..  A.P. 
MoUer-Maersk  Line.  Mitsui  O.S.K. 
Lines.  Ltd.,  Nedlloyd  Lijnen  B.V., 
Neptune  Orient  Lines.  Ltd.,  Nippon 
Yusen  Kaisha  Line,  Orient  Overseas 
Container  Line,  Inc.,  Sea-Land  Service, 
Inc. 


Synopsis:  The  proposed  amendment 
amends  Article  14.2  of  the  Agreement  to 
clarify  the  procedures  and  conditions 
under  which  members  having 
individual  service  contract 
commitments  may  fulfill  such  service 
contracts. 

Agreement  No.:  224-200563-005 

Title:  Port  of  Oakland/Trans  Pacific 
Container  Service  Corporation  Terminal 

Agreement. 

Parties:  Port  of  Oakland  ("Port"), 
Trans  Pacific  Container  Service 
Corporation  ("TPCSC"). 

Synopsis:  The  proposed  amendment 
authorizes  TPCSC  to  enter  into  a  global 
alliance  agreement  with  other  shipping 
lines.  In  addition,  the  Port  will  provide 
the  facilities  for  the  combined 
operations  of  TPCSC  euid  the  global 
alliance. 

Agreement  No.:  224-200979 

Title:  Jacksonville  Port  Authority/Sea- 
Land  Service,  Inc.  Truck  Scale  Weight 
Rate  Agreement. 

Parties:  Jacksonville  Port  Authority 
("Port"),  Sea-Land  Service,  Inc.  ("Sea- 
Land"). 

Synopsis:  The  proposed  Agreement 
sfmcifies  that  Sea-Laiid  will  pay  the  Port 
$3.50  per  weigh  for  all  weigh  arriving  at 
or  departing  from  the  Blount  Island 
Marine  Terminal. 

Agreement  No.:  224-200980 

Title:  Jacksonville  Port  Authority/ 
NPR,  Inc.  Truck  Scale  Weight  Rate 
Agreement. 

Parties:  Jacksonville  Port  Authority 
("Port  ■),  NPR.  Inc.  ("NPR"). 

Synopsis:  The  proposed  Agreement 
specifies  that  NPR  will  pay  the  Port 
$3.50  per  weigh  for  all  weights  arriving 
at  or  departing  from  the  Blount  Island 
Marine  Termiixal. 

By  order  of  the  Federal  Maritime 
Comlnission. 

Dated:  April  19,  1996. 
foMph  C  Polking. 
Secretary. 

|FR  Doc.  96-10119  Filed  4-24-96.  8:45  ami 
MLLMQ  COOC  trSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Hisrysrs  of  Btnk  Holding  Companiss 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  withjhe 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be>presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanldng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  17, 1996. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Central  Wisconsin  Bancorporation, 
Inc.,  Colby,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring 
96.75  percent  of  the  voting  shares  of 
Owen-Curtiss  State  Bank,  Owen. 
Wisconsin. 

2.  Van  Diest  Investment  Company, 
Ankeny,  Iowa;  to  acquire  100  percent  of 
the  voting  shares  of  East  Des  Moines 
National  Bank.  Des  Moines,  Iowa. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  April  19, 1996. 
jcnnifBr  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-10147  Filed  4-24-96;  8:45  ami 
MLLMQ  COM  •>1»«1-F 


Notica  of  Proposals  to  Engage  In 
Permissibia  Nonbanking  Activitiaa  or 
to  Acquire  Companlaa  That  are 
Engaged  in  Permiaaibia  Nonbanking 
Activitiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
pnxessing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
Mrith  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  8, 1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street,  New 
York.  New  York  10045: 


2.  Waterhouse  Investor  Services,  Inc., 
New  York,  New  York;  to  engage  de  novo 
through  its  subsidiary,  Waterhouse 
Securities  Inc.,  New  Yorit,  New  York, 
and  thereby  engage  in  the  purchase  and 
sale  of  securities  on  the  order  of 
customers  as  a  "riskless  principal", 
pursuant  to  Bankers  Trust  New  York 
Corp.,  75  Fed.  Res.  Bull  829  (1989). 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Allied  Irish  Banks,  p.l.c,  Dublin, 
Ireland;  and  First  Maryland  Bancorp, 
Baltimore,  Maryland;  to  acquire 
Washington  Federal  Savings  Bank. 
Hemdon,  Virginia,  and  thereby 
indirectly  acquire  1st  Washington 
Bancorp,  Inc.,  Hemdon,  Virginia,  and 
thereby  engage  in  operating  a  savings 
bank,  pursuant  to  §  225.25(b)(9)  of  the 
Board's  Regulation  Y,  in  mortgage 
origination  and  servicing,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
and  in  the  sale  of  property  and  casualty 
insurance  and  group  Ufe  and  health 
insurance,  pursuant  to  §  225.25(b)(8)  of 
the  Board's  Regulation  Y. 

2.  American  Bankshares,  Inc.,  Welch, 
West  Virginia;  to  engage  de  novo 
through  its  subsidiary,  Ameriloan, 
Englewood,  Colorado,  in  consumer 
financing,  pursuant  to  §  225.25(b)(l)(i) 
of  the  B(Mid's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  19, 1996. 
lennifsr  }.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  96-10148  Filed  4-24-96;  8:45  am] 
HLLMO  CODE  tt1»«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Nationai  Institutaa  of  Health 

National  Heart.  Lung,  and  Blood 
Institute:  Notice  of  Meeting  of  the 
StoUe  Cell  Disease  Advisory 
Commitlee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Sickle  Cell  Disease  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  June  7, 1996.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Two  Rockledge 
Center,  Conference  Room  9A1-A2,  6701 
Rockledge  Drive,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
pubhc  from  9:00  a.m.  to  adjournment,  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 


by  the  public  will  be  limited  to  space 
available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonf^le  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Clarice  D.  Reid,  Executive 
Secretary,  Sickle  Cell  Disease  Advisory 
Committee,  Division  of  Blood  Diseases 
and  Resources,  NHLBI,  Two  Rockledge 
Center,  Suite  10160.  6701  Rockledge 
Drive,  Bethesda,  Maryland  20892.  (301) 
435-0080.  will  furnish  substantive 
program  information,  a  summary  of  the 
meeting,  and  a  roster  of  the  committee 
members. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  April  22, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NJH 
(FR  Doc  96-10197  Filed  4-24-96:  8:45  am) 
MLLMQ  COOC  4140-S1-H 


Notice  Of  Meeting  of  the  National 
Advlaory  Council  for  Human  Oanome 
nesearch 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  for 
Himian  Genome  Research,  National 
Center  for  Human  Genome  Research. 
May  20-21, 1996,  Holiday  Inn, 
Washii-gton/Chevy  Chase,  Palladian 
East/Center.  5520  Wisconsin  Avenue. 
Chevy  Chase.  Maryland. 

This  meeting  will  be  open  to  the 
public  on  Monday,  May  20,  from  8:30 
a.m.  to  11:30  a.m.  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  pubUc  on  May  20 
at  11:30  a.m.  to  recess  and  on  May  21 
from  8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan.  Deputy  Director, 
National  Center  for  Human  Genome 
Research,  National  Institutes  of  Health, 
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Building  31.  Room  4B09.  Bethesda, 
Maryland  20892.  (301)  496-0844,  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jane  Ades.  (301)  594-1929, 
two  weeks  in  advance  of  the  meeting. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 

Dated:  April  22,  1996. 
Suaan  K.  Feldman. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  96-10196  Filed  4-24-96;  8:45  am] 

BILUNQ  COM  4140-01-M 


National  Institute  of  Environmental 
Heaith  Sciences;  Notice  of  Kleeting  of 
National  Advisory  Environmental 
Healtti  Sciences  Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Environmental 
Health  Sciences  Council,  May  20-21, 
1996.  Building  101  Conference  Room, 
South  Campus,  Research  Triangle  Park, 
North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  May  20  from  8:30  a.m.  to 
approximately  3:30  p.m.  for  the  report 
of  the  Director,  NIEHS,  and  for 
discussion  of  the  NIEHS  budget, 
program  policies  and  issues,  recent 
legislation,  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b|cJ(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  May  20 
from  approximately  3:30  p.m.  to  recess 
and  from  9  a.m.  to  adjournment  on  May 
21,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applicants,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

E>r.  Anne  Sassaman,  Director,  Division 
of  Extramural  Research  and  Training,  4 
Executive  Secretary,  National  Advisory 


Environmental  Health  Sciences  Council, 
NIEHS,  P.O.  Box  12233.  Research 
Triangle  Park,  North  Carolina  27709, 
(919)  541-7723,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institute  of  Health) 

Dated:  April  22,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-10195  Filed  4-24-96;  8:45  am) 

BHJJNO  COM  414e-01-M 


National  Institute  of  Neurological 
Disorders  and  Stroke:  Nottce  of 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

The  National  Advisory  Neurological 
Disorders  and  Stroke  Council  and  its 
subcommittee  meetings  will  be  open  to 
the  public  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
apphcations.  These  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  persoa&l  informatiaa 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  the  Scientific  Review 
Administration  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  hsted  for  the 
meeting. 

Name  of  Committee:  The  Planning 
Subcommittee  of  the  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date  June  12.  1996. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  8A28,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  1:30  p.m. -recess. 


Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

ZTotes.  June  13-14, 1996. 

Place:  National  Institutes  of  Health, 
Building  1.  Wilson  Hall.  9000  Rockville  Pike, 
Bethesda.  MD  20892. 

Open:  June  13.9  a.m.-approximately  3 
p.m. 

Agenda:  A  report  by  the  Director.  NINDS; 
a  report  by  the  Director,  Division  of 
Extramural  Activities,  NINDS;  and  a 
scientific  presentation  by  an  NINDS  grantee. 

Closed:  June  13,  approximately  3  p.m.- 
recess.  June  14,  8:30  a.m.-adiournment. 

Executi^v  Secretary:  Constance  W.  Atwell, 
Ph.D,  Director,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  Telephone: 
(301)  496-9248. 

The  following  meetings  will  be  totally 
closed  to  review  and  evaluate  grant 
applications: 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  June  13,  1996. 

Time:  8  a.m. — adjournment. 

Place:  The  Hampshire  Hotel.  13310  New 
Hampshire  Ave.,  N.W.,  Washington,  DC 
20036. 

Contact  Person:  Dr.  Alfred  W.  Gordon, 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  Federal  Building.  Room 
9C-10,  Bethesda,  MD  20892.  (301)  496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group.  Subconunittee  B. 

Dote:  June  17-19.  1996. 

Time:  June  17,  7:30  p.m. — recess.  June  18, 
8  a.m. — recess.  June  19,  8  a.m. — 
adjournment. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street,  N.W.,  Washington,  DC  20037. 

Contact  Person:  Dr.  Paul  Sheehy,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  Federal  Building,  Room  90-10, 
Bethesda,  MD  20892,  (301)  496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Subcommittee  A. 

Dote.  June  23-25. 1996. 

Time:  Jime  23.  7:30  p.m. — recess.  June  24. 
8:30  a.m. — recess.  June  25.  8:30  a.m. — 
adjournment. 

Place:  University  Inn.  4140  Roosevelt  Way, 
N.E..  Seattle,  WA  98105. 

Contact  Person:  Dr.  Kathrine  Woodbury. 
Scientific  Review  Administrator,  National 
Institute  of  Health,  Federal  Building,  Room 
9C-10,  Bethesda,  MD  20892.  (301)  496-9223. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated  April  22,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-10194  Filed  4-24-96:  8:45  amj 
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National  instituta  of  Mental  Health; 
Notioe  of  Closad  Maadngs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 
AQENOA/PURPOSE:  To  review  and 
evaluate  grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  May  6, 1996. 

Time:  10  a.m. 

Place:  Days  Iim.  2000  Jefferson  Davis  Hwy., 
CiysUl  City,  VA  22202. 

Contact  Person:  Angela  L  Redlingshafer, 
Parklavra,  Room  9C-18.  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301. 443- 
1367. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  May  8. 1996. 

Time:  1  p.m. 

Place:  Parklawn  Building,  Room  9C-18, 
5600  Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  W.  Gregory  Zimmerman. 
Parklawn  Building.  Room  9C-18,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
Telephone:  301,  443-1340. 

Committee  Name:  National  Institute  of 
MenUl  Health  Special  Emphasis  Panel. 

Date:  May  8. 1996. 

Time:  3  p.m. 

Place:  Parklawn  Building,  Room  9C-18, 
5600  Fishers  Une,  Rockville.  MD  20857. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn  Building.  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301, 443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Sp>ecial  Emphasis  Panel. 

Date:  May  10, 1996. 

Place:  Double  Tree  Hotel,  1750  RockviUe 
Pike.  Rockville.  MD  20852. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn  Building.  Room  9C-18,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
Telephone:  301,  443-1340. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  fordi 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 


Dated:  April  22, 1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-10193  Filed  4-24-96;  8:45  am] 
■■JJNQ  CODE  414e-«1-M 


National  Heart,  Lung,  and  Blood 
Instttuta;  Nottca  of  MaaUng  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Limg, 
and  Blood  Institute,  May  30-31. 1996, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892. 

The  Council  meeting  will  be  opjen  to 
the  public  on  May  30  from  8:30  a.m.  to 
approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b{c)(6),  Title  5,  U.S.C.  section  10(d) 
of  Public  Law  92-463,  the  Council 
meeting  will  be  closed  to  the  public 
frtjm  approximately  3:30  p.m.  to  recess 
on  May  30  and  from  8:30  a.m.  to 
adjournment  on  May  31  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Rockledge 
Building  (RKL2),  Room  7100.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  (301)  435-0260,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  April  19,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-10191  Filed  4-24-96:  8:45  am) 
BILLMQ  COOE  414»-«1-M 


Hadonal  teattlula  Of  EnvlronmantBl 
HaaM)  Sdanoaa;  Holloa  of  MaaMng  of 
Boafd  of  Sdantlflc  Counaalors, 
Nattonalinatituta  of  EnvironmonM 


Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Couneelon, 
National  Institute  of  Environmental 
Health  Sciences,  June  3-4, 1996,  in 
Building  101,  South  Campus, 
Conference  Rooms  A.  B,  &  C,  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  Research  Triangle 
Park,  North  Carolina. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  approximately 
4:30  p.m.  on  June  3.  for  the  purpose  of 
presenting  an  overview  of  the 
organization  and  conduct  of  research  in 
the  Epidemiology  Branch  and  the  Office 
of  the  Acting  Clinical  Director. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6)  of  Title  5. 
U.S.  Code  and  section  10(d)  of  Public 
Law  92-463,  the  meeting  v«rill  be  closed 
to  the  public  on  June  4  &t>m 
approximately  8:30  ajn.  to 
adjournment,  for  the  evaluation  of  the 
programs  of  the  Epidemiology  Branch 
and  the  Office  of  the  Acting  Clinical 
Director,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosiire  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  Carl 
Barrett,  Scientific  Director.  Division  of 
Intramural  Research,  NIEHS.  Research 
Triangle  Park,  N.C.  27709,  telephone 
(919)  541-3205,  will  furnish  rosters  of 
committee  members  and  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dated:  April  19,  1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH 
IFR  Doc.  96-10192  Filed  4-24-96;  8:45  ami 
BILUNG  COOC  4140-01-M 


National  Center  for  Reaaarch 
Reaources;  Notice  of  Doaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Coimnittee  Act.  as 
amended  (5  U.S'C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
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National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP  Research  Infrastructure  in 
Minorirv  Institutions. 

Date  May  27-30,  1996. 

Time  7:00  p.m 

Place:  Residence  Inn,  Montgomen,'  II 
Rtx)m,  7335  Wisconsin  Avenue,  Bethesda. 
Maryland  20814.  (301)  7l»-0200 

Contact  Person-  Dr  John  Lymangrover, 
Scinntific  Review  ,\dministrator.  6705 
Rockledge  Drive,  MSC  7965.  Room  6018, 
Belhesda,  MD  20892-7965   (301)  43S-0820 

Purpose/ Agenda  To  evaluate  and  review 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  dnd  the 
discussions  could  reveal  conHdential  trade 
secrets  or  commercial  propertv  such  as 
patentable  matttnal  and  personal  information 
concerning  individuals  a.ssoc  iated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 

(Catalog  of  Federal  Uomestit:  .Assistance 
Program  No  93.389  Research  Centers  in 
Minority  Institutions.  National  Institutes  of 
Health,  HHS) 

Dated:  April  19.  1996. 
Swan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Dot   96-10190  Filed  4-24-96:  8:45  am] 
BtLUNO  coot  4140-01-M 


National  Cantar  for  Raaaarch 
Rasourcas;  Notice  of  Moating  of  the 
National  Adviaory  Raaaarch  Raaourcaa 
Council  and  Its  Ptanning 
Suk>commtttea 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  National  Center  for 
Research  Resources  (NCRR).  This 
meeting  will  be  open  to  the  public  as 
indicated  below.  Attendance  by  the 
public  will  be  limited  to  space  available. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees 
552b(c)(4)  and  552b(c)(6),  Title  5, 
U,S.C..  and  sec.  10(d)  of  Pub  L.  92^63. 
for  the  re"iew.  discussion  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Ms.  Maureen  Mylander,  Public  Affairs 
Officer,  NCRR,  National  Institutes  of 
Health,  1  Rockledge  Onter,  Room  5146, 
6705  Rockledge  Drive,  MSC  7965. 


Bethesda.  Maryland  20892-7965.  (301) 
435-0888,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the  members 
upon  request.  Other  information 
pertaining  to  the  meeting  can  be 
obtained  from  the  Executive  Secretary 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Name  of  Committee:  The  Subcommittee  on 
Planning  of  the  National  Advisory  Research 
Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike,  Conference 
Room  3B41,  Building  3lB,  Bethesda, 
Maryland  20892. 

Open:  May  23,  7:30  a.m.-8:45  a.m. 

Purpose/ Agenda:lo  discuss  policy  issues. 

Same  of  Committee:  National  Advisory 
Research  Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike,  Conference 
Room  6,  Building  3lC,  Bethesda,  Maryland 
20892. 

Open:  May  23,  9  a.m.  until  2:00  p.m. 

Purpose/ Agenda :  Report  of  Center  Director 
and  other  issues  related  to  Council  business. 

Closed:  May  23,  2:00  p.m.  until  rec8«B. 

Executive  Secretary:  Louise  Ramm,  Ph.D., 
Deputy  Director,  National  Center  for 
Research  Resources,  Building  12 A.  Room 
4011.  Bethesda.  MD  20892.  Telephone:  (301) 
496-6023. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Laboratory  Animal 
Sciences  and  Primate  Research:  93.333, 
Clinical  Research:  93.337,  Biomedical 
Research  Support;  93.371,  Biomedical 
Research  Technology:  93.389.  Research 
Centers  in  Minority  Institutions:  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  ImprovMnent 
Program;  93.214  Extramural  Research 
Facilities  Construction  Projects,  National 
Institutes  of  Health) 

Dated:  April  19.  1996. 
Susan  K.  Feidman, 
Committee  Manageawnt  Officer,  Ntti. 
IFR  Doc.  96-10189  Filed  4-24-96;  8:45  taa\ 
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National  InstHula  of  Envlromnantii 
Haalth  Sciancaa;  Notica  of  a  Cloaad 
Maattng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Enviroiunental  Genetics. 
Date:  May  6-8,  1996. 
Time:  8:(X)  p.m. 

Place  Omni  Netherland  Plaza  Hotel, 
Cincinnati,  Ohio. 


Contact  Person:  Dr.  Carol  Shreffler, 
Nationai  Institute  of  Environmental  Health 
Sciences.  P.O.  Box  12233,  Research  Triangle 
Park.  NC  27709,  (919)  541-1445. 

Purpose/ Agenda :  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  S52b(c)(6),  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  this  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113.  Biological  Response  to 
Enviroiunental  Agents;  93.114.  Applied 
Toxicological  Research  and  Testing:  93.115. 
Biometry  and  Risk  Estimation;  93.894. 
Resource  and  Manpower  Development. 
National  Institutes  of  Health) 

Dated:  April  19, 1996, 
SuMB  K.  Feldnan, 
Committee  Management  Officer,  NIH. 
[FH  Doc,  96-10188  Filed  4-24-96:  8:45  am] 
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National  Cancar  Instituta;  Notica  of 
Maatinga  of  tha  National  Canoar 
Advisory  Board  and  Its  Sutwommitlaes 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  May  6-8,  1996. 
Except  as  noted  below,  the  meetings  of 
the  Board  and  its  Subcommittees  will  be 
open  to  the  public  to  discuss  issues 
relating  to  committee  business  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  United  to  space 
available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b  (cH4)  and  552b(cM6),  title  5, 
U.S.C,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  for  discussion  of  issues 
pertaining  to  programmatic  areas  and/ or 
NCI  personnel.  There  will  also  be  a 
discussion  involving  the  components  of 
the  NCI  AIDS  program.  These 
applications  &nd  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  the  individuals  associated 
with  the  applicaticms  or  programs,  the 
disclosure  of  which  would  constitute  a 


clearly  unwarranted  invasion  of 
personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health.  Executive  Plaza 
North,  Room  630E,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708),  will  provide  summaries  of  the 
meetings  and  rosters  of  the  Board 
members,  upon  request. 

Individusals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  Subcommittee  on 
Clinical  Investigations. 

Contact  Person:  Dr.  Robert  E.  Wittes, 
Acting  Executive  Secretary,  National  Cancer 
Instimte,  NIH,  Building  31,  Room  3A52, 9000 
Rockville  Pike.  Bethesda.  MO  20892:  (301) 
496-4291. 

Date  of  Meeting:  May  6, 1996. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda,  MO 
20814. 

Open:  8  pm  to  9:15  pm. 

Agenda:  To  discuss  basic  and 
environmental  sciences  issues. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  Executive  Plaza  North,  Room 
600A,  6130  Executive  Blvd.,  Bethesda,  MD 
20892-7405;  (301)  496-5147. 

Dates  ofMeeUng:  May  7-8, 1996. 

Place  of  Meeting:  Conference  Room  10, 
Building  3lC,  National  Institutes  of  Health. 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Open:  May  7 — 8  am  to  approximately  12 
pm. 

Agenda:  Report  on  activities  of  the 
President's  CanooT  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute;  New 
Business;  and  Scientific  Presentations. 

Closed:  May  7 — 3  pm  to  approximately  5 
pm. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications  and 
extramural/ in tramiiral  programmatic  and 
personnel  policies. 

Open:  May  8 — 8:30  am  to  12  pm. 

Agenda:  Scientific  Presentations: 
Subcommittee  Reports;  Continuing  New 
Business;  Format  of  Program  Review  Meeting 
and  Preview  of  June  Retreat;  Review  o' 
Training  and  Career  Development 
Mechanisms. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  Building  31,  Room  11A19, 
Bethesda,  MD  20892;  (301)  496-5515. 

Date  of  Meeting:  May  7. 1996. 

Place  of  Meeting:  Conference  Room  9, 
Building  3lC,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MO  20892, 

Open:  12:30  pm  to  2  pm. 

Agenda:  To  discuss  the  NQ  budget  and 
various  planning  issues. 


Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Contact  Person:  Dr.  Brian  Kimes,  Executive 
Secretary,  National  Cancer  Institute,  NIH, 
Executive  Plaza  North,  Room  300, 6130 
Executive  Blvd.,  Bethesda,  MD  20892-7094: 
(301)  496-8537. 

Date  of  Meeting:  May  7, 1996. 

Place  of  Meeting:  Conference  Room  8, 
Building  3lC,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Open:  2  pm  to  3  pm. 

Agenda:  To  discuss  the  cancer  centers. 

Name  of  Committee:  Subcommittee  for 
Special  Priorities. 

Contact  Person:  Ms.  Cherie  Nichols,  Acting 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  Building  31.  Room  11A19, 
Bethesda,  MO  20892;  (301)  496-5515. 

Date  ofMeetirig:  May  7, 1996, 

Place  of  Meeting:  Conference  Room  9, 
Building  3lC,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MD. 

Open;  2  pm-3pm. 

Agenda:  To  discuss  issues  related  to 
special  priorities. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  PROGRAM  NUMBERS: 
93.393.  Cancer  Cause  and  Prevention 
Research:  93,394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399. 
Cancer  Control) 

Dated:  April  19. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-10187  Filed  4-24-96:  8:45  am) 
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National  Instituta  of  Ailargy  and 
Infactious  Disaasas;  Notica  of  Closad 
Meating 

Piusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Master  Agreement  for  HIV 
Preclinical  Vaccine  Development  proposals, 
tasks  E,  F  and  ). 

Date:  April  26, 1996. 

Time:  8:00  a.m. 

Place:  Washington  National  Airport  Hilton 
Hotel,  2399  lefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  418-6800. 

Contact  Person:  Dr.  Allen  Stoolmiller. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4O05, 
Bethesda,  MD  20892-7610,  (301)  496-7966. 

Purpose/ Agenda:  To  evaluate  contract 
proposals. 

The  meeting  ill  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 


552b(cM4)  and  552b(cM6),  Title  5,  U.S.C 
Applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  deuiy 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  impoMd  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  DcHnettic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research:  93.856, 
Microbiology  and  Infectious  DiaesMS 
Research,  National  Institutes  of  Health.) 

Dated:  April  22, 1996. 
Susan  K.  FeMiaan. 
Committee  Management  Officer,  NIH. 
[FR  Doc  96-10184  Filed  4-24-96: 8:45  am) 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offica  of  ttM  Sacratary 
[Doctet  No.  FR-W18-N-07] 

Privacy  Act  of  1974;  Naw  Systam  of 
Records  . 

AQENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Establish  a  new  system  of 
records. 


SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD) 
proposes  to  establish  a  new  record 
system  to  add  to  its  inventory  of  s\'stems 
of  records  subject  to  the  Private  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
EFFECTIVE  DATE:  This  action  will  be 
effective  without  further  notice  on  May 
28, 1996,  unless  comments  are  received 
that  would  resuh  in  a  contrary 
determination. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  new  system  of  records  to  the  Rules 
Docket  Clerit,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  An 
original  and  four  copies  of  comments 
should  be  submitted.  Facsimile  (FAX) 
comments  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  Telephone  Number  (202) 
708-2374.  (This  is  not  a  toll  free 
number). 

SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  notice  is  given  th'at 
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HUD  proposes  to  establish  a  new  system 
of  records  identified  as  HUD/PD4R-9. 
entitled  HUD  USER  File  for  Research 
Products,  Services  and  Publications. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  new  system  report,  as  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act  was 
submitted  to  the  Committee  on 
Governmental  Affairs  of  the  United 
States  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Management  and  Budget 
(0MB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
Federal  Agency  Responsibilities  for 
Maintaining  Records  About  Individuals, 
date  June  25.  1993  (58  FR  36075.  July 
2.  1993). 

Authority:  5  U.S.C.  532a:  88  Stat.  1896;  sec 
7(d).  Department  of  HUD  Act  (42  U.S.C.  3535 
(d)). 

Issued  at  Washington,  DC,  April  19,  1996. 
Steven  M.  Yohai, 
Director  Office  of  Information  Technology. 

HU0/PD4R-« 
SYSTEM  NAME: 

HUD  USER  File  for  Research 
Products,  Services  and  Publications. 

SYSTEM  location: 

HUD  USER.  PO  Box  6091,  Rockville. 
MD  20849 

cateqomes  of  moiviouals  covered  by  the 
system: 

The  system  contains  information  on 
those  individuals  who  have  expressed 
an  interest  in  received  research  products 
and  services  publications. 

CATEQOmES  OF  RECOMOS  M  THE  SYSTEM: 

The  system  provides  a  record  of 
individuals  who  request  research 
products  which  includes  name,  title  and 
address;  telephone  and  fax  numbers; 
organizations  affiliation  and  areas  of 
interest;  publications  of  interest;  and 
order  information  including  what  was 
ordered  and  when,  and  payment 
information. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Title  V  of  the  Housing  and  Urban 
Development  Act  of  1970.  section  501. 

ROUTME  uses  OF  RECORDS  MAWTAMED  M  THE 
SYSTEM,  MauONIQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 


POUCCS  AND  PRACnctS  FOR  STOMM. 
RETRKVMQ,  ACCSSSMO,  RCTAMMQ  AND 
DI8P08MQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Hard  copy  files  are  stored  at  the  HUD 
User  Information  Center  for  a  period  of 
three  (3)  months  after  which  time  they 
are  archived  at  the  HUD  User 
Warehouse  in  Annapolis  Junction, 
Maryland.  Electronic  files  are  stored  for 
an  indefinite  period  at  the  HUD  User 
Information  Center  as  part  of  the  HUD 
User  Order  Processing  System. 

RETRKVABUTY:  Records  are  retrieved  by  the 
name  of  the  individual. 

SAFEGUARDS: 

These  records  are  available  only  to 
those  persons  whose  official  duties 
require  such  access. 

RETEfmON  AND  DM^OSAL: 

Written  and  electronic  records  are 
maintained  for  a  period  of  three  years. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Research  Utilization 
Division.  451  Seventh  Street.  SW.. 
Room  8124.  Washington.  DC  20410. 

NOTVWATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
particular  HUD  administrator  or 
component  listed  in  the  "system 
manager"  location  above. 

Individuals  should  furnish  full  name, 
current  address  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

The  Department's  rules  for  providing 
access  to  records  to  the  individual 
concerned  appear  in  24  CFR  part  16.  If 
additional  information  or  assistance  is 
required,  contact  the  Privacy  Act  Officer 
at  the  appropriate  location  or  the  system 
manager.  A  list  of  all  locations  is  given 
in  Appendix  A. 

CONTESTMO  RECORD  PROCEDURES: 

The  rules  for  contesting  the  contents 
of  records  and  appealing  initial  denials, 
by  the  individual  concerned,  appear  in 
24  CFR  part  16.  If  addiUonal 
information  or  assistance  is  needed  in 
relation  to  contesting  the  contents  of 
records,  it  may  be  obtained  by 
contacting  the  Privacy  Act  Officer  at  the 
appropriate  location.  A  list  of  all 
locations  is  given  in  Appendix  A.  If 
additional  information  or  assistance  is 
needed  in  relation  to  appeals  of  initial 
denials,  it  may  be  obtained  by 
contacting  the  HUD  Departmental 
Privacy  Appeals  Officer,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 


Seventh  Street,  SW.,  Washington.  DC 
20410. 

RECORD  SOURCE  CATEOORCS: 

Information  in  this  system  of  records 
is  obtained  from  requests  for 
information  made  from  HUD  User  or 
individuals  identified  to  receive 
notification  of  new  products  or 
initiatives.  The  requests  for  information 
or  printed  material  may  come  through 
the  Internet,  phone,  fax,  mail,  or  a  site 
visit. 

EXBffTIONS  FOR  CERTAM  PROVKKMS  OF  THE 
ACT: 

None. 
[FR  Doc.  96-10287  Filed  4-24-96;  8:45  am] 
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Office  Of  the  Assistant  Secretary  for 
Public  and  Indian  Housing; 
Announcement  of  Funding  Awards; 
Public  and  Indian  Housing  Youth 
Sports  Program;  Fiscal  Year  1994; 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Announcement  of  funding 
awards;  correction. 

SUMMARY:  On  March  13.  1996  (61  FR 
10352),  HUD  published  a  Notice  that 
announced  the  recipients  of  $13,125,000 
for  the  Youth  Sports  Program  (YSP)  for 
Fiscal  Year  1994  to  be  used  for  sports, 
cultural,  educational,  recreational,  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives  to  the  drug 
environment  in  public  or  Indian 
housing  developments.  The  March  13, 
1996  Notice  inadvertently  listed  all 
ehgible  applicants.  The  purpose  of  this 
document  is  to  publish  the  correct 
listing  of  applicants  that  actually 
received  funding. 

FOR  FURTHER  INFORMAUON  CONTACT: 
Marvin  Klepper,  Crime  Prevention  and 
Security  Division,  Office  of  Community 
Relations  and  Involvement,  Pubic  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S.W..  Washington,  D.C.  20410, 
telephone  (202)  708-1197.  ext.  4229 
(this  is  not  a  toIl-fi«e  telephone 
niunber).  Hearing-  or  speech-impaired 
persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

8UPPt.EMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  96-5920,  the 
Notice  of  Funding  Awards  for  Fiscal 


Year  1994  for  Public  and  Indian 
Housing  Youth  Sports  Program, 
published  in  the  Feda«l  Register  on 
March  13, 1996  (61  FR  10352),  is 
corrected  on  page  10352  of  Appendix  A 
as  follows: 

APPENDIX     A— FISCAL     YEAR     1994. 

PuBuc  AND  Indian  Housing,  Re- 
cipients OF  Final  Funding  Deci- 
sions 

[Program  name:  Public  and  Indian  Housing 
Youth  Sports  Program  (YSP);  Statute:  Pub- 
lic Law  100-625  Signed  November  28, 1990 
and  Amended  in  Public  Law  102-550 
Signed  October  28, 1992] 


APPENDIX  A— Fiscal  Year  1994, 
Public  and  Indian  Housing,  Re- 
cipients OF  Final  Funding  Deci- 
sions—Continued 

[Program  name:  Public  and  Indan  Housing 
Youth  Sports  Program  (YSP);  Statute:  Pub- 
lic Law  100-625  Signed  November  28, 1990 
and  Amended  in  Public  Law  102-650 
Signed  October  28, 1992] 


Funding  n 
(name  and 


Lynn  Housing  Auttxxity,  174 
South  Common  Str,  Lynn, 
MA  01905-2513  

Northampton  Housing  Author- 
ity, 49  Old  South  Street, 
Northampton,  MA  01060 

Lawrence  Housing  Authority, 
353  Elm  Street  Lawrence, 
MA  01842 

Manchester  Housing  &  Rede- 
velopment Authority,  198 
Hanover  Street,  Man- 
chester, NH  03104 

Providence  Housing  Auttwrity, 
100  Broad  Street,  Provi- 
dence, Rl  02903-4129 

Perth  Amboy  Housing  Author- 
ity, P.O.  Box  390,  Perth 
Amboy,  NJ  08862-0390  

Inhnglon  Housing  Authority, 
624  Nye  Ave.  Irvington,  NJ 
07111-2302  

Jersey  City  Housing  Authority, 
400  U.S.  Highway  1 ,  Jersey 
City,  NJ  07306-6731   

Abany  Housing  Authority,  4 
Lincoln  Square,  Albany,  NY 
12202-1637  

Syracuse  MunicipaJ  Housing 
Authority,  516  Burt  Street. 
Syracuse,  NY  13202-3999 

Housing  Authority  Of  Balti- 
more City,  417  E.Fayette 
St.,  Baltimore,  MD  21202  .... 

Housing  Authority  of  Cum- 
beriand.  635  East  First  SL. 
Cumberland,  MD  21502 

Housing  Opportunity  Commis- 
sion, Morrtgomery  County, 
10400  Detrick  Avenue,  Ken- 
sington, MD  20895 

Lackawanna  County  Housing 
Authority,  2019  W.  Pine 
Street,  Dunmore,  PA 
18512-0079  

Pittsburgh  Housing  Authority, 
200  Ross  St.,  Pittsburgh, 
PA  15219-2068  

Portsmouth  Redevetopment  & 
Housing  Authority,  P.O.  Box 
1098,  Portsmouth,  VA 
23705-1098  


Amount 
approved 


$125,000 
$118,325 
$125,000 

$124,292 
$125,000 
$114,848 
$119,000 
$117,160 
$125,000 
$125,000 
$125,000 
$124,042 

$125,000 

$124,557 
$88,304 

$38,255 


APPENDIX     A— FISCAL     YEAR     1994, 

PuBUC  AND  Indian  Housing.  Re- 
cipients OF  Final  Funding  Dech 
siONS-<)ontinued 

[Progrwn  name:  Public  and  Indon  Housing 
Youth  Sports  Program  (YSP);  Statute:  Pub- 
ic Law  100-625  Sgned  Novwitw  28, 1990 
and  Amended  in  Pubic  Law  102-660 
Signed  October  28, 19921 


Funding  redpienl 
(name  and  address) 


Richmond  Redevetopment  & 
Housing  Authority,  P.O.  Box 
26887,  Richmond,  VA 

23261-6887  

Waynesboro  Redevetopment 
&  Housing  Authority,  P.O. 
Box  1 138,  Waynesboro,  VA 
22980-0821   

Housing  AutlXKity  of  the  City 
of  Montgomery,  1020  Bell 
St.,  Montgomery,  AL  36104 

Housing  Authority  of  Vne  City 
of  Alexander  City,  P.O.  Box 
788,  Alexander  City,  AL 
35010-0788  

Housing  Authority  of  the  City 
of  Daytona  Beach,  118 
Cedar  Street,  Daytona 
Beach,  FL  32114-4904 

Tampa  Housing  Authority, 
1514  Union  Street,  Tampa, 
FL  33607  

Housing  Authority  of  the  City 
of  Oriando,  300  Reeves 
Court,  Ortando,  FL  32801- 
3199  

Hialeah  Housing  Authority.  70 
East  7th  Street.  Hialeah.  FL 
33010-4465  

Panama  City  Housing  Author- 
ity, 804  E.  15th  Street,  Pan- 
ama City,  FL  32405  

Dade  County  HUD,  1401  NW 
7th  Street,  Miartii,  FL  33125 

Housing  Authority  of  the  City 
of  Eustis,  1000  Wall  Street, 
Eusfe,  FL  32726  

Housing  Authority  of  the  City 
of  Ft.  Pierce,  707  N.  7th  SL, 
Ft  Pierce,  FL  34950  

Housing  Authority  of  the  City 
of  Atlanta,  739  W.  Peach- 
tree.  NE,  Atlanta,  GA  30365 

Housing  Authority  of  the  City 
of  Savannah,  P.O.  Box 
1179,  Savannah,  GA 
31402-1179  

Housing  Authority  of  the  City 
of  Winder,  P.O.  Box  505, 
Winder,  GA  30680-0505  .... 

Housing  Authority  of  the  City 
of  Macon,  P.O.  Box  4928, 
Macon,  GA  31208-4928 

Housing  Authority  of  Louis- 
ville, 420  South  Eighth  SL, 
Louisville,  KY  40203  

Housing  Authority  of  Coving- 
ton, 2940  Madison  Ave., 
Covington.  KY  41015 

Housing  Authority  of  Morgan- 
town,  P.O.  Box  628,  Mor- 
gantown,  KY  42261  


Amount 
approved 


$125,000 

$125,000 
$125,000 

$120,000 

$96,677 
$125,000 

$125,000 

$125,000 

$125,000 
$125,000 

$78,520 

$125,000 

$105,800 

$124,968 
$125,000 
$125,000 
$125,000 
$125,000 
$125,000 


Fundng  recipient 
(name  and  address) 


Housing  Authority  of  Fulton. 
200  N.  Highland  Dr..  Fulton. 

KY  42041  

Housing  Authority  of  the  City 
of  Jackson.  P.O.  Box 
11327.  Jackson.  MS 
39283-1327  

Housing  Authority  of  the  City 
of  Laurel.  P.O.  Drawer 
2910.  Laurel,  MS  39442  

Housing  Authority  of  the  City 
of  Greenville,  P.O.  Box 
1426,  Greenville,  NC 
27835-1426  

Housing  Authority  of  the  City 
of  Greensboro,  P.O.  Box 
21287,  Greensboro,  NC 
27420  

StatesviHe  Housing  Authority. 
433  S.  Meeting  St, 
StatesvJHe,  NC  28677  

Housing  Authority  of  the  City 
of  High  Point,  P.O.  Box 
1779,  High  Point  NC  27261 

Fort  MiH  Housing  Authority, 
105  Bozeman  Drive,  Fort 
MM,  SC  29715-2503 

Cleveiand  Housing  Auttx)rity. 
P.O.  Box  2846,  Cleveland. 
TN  37311-2846  

Seminole  Tribe  of  Ftorida. 
3101  Northwest  63rd  St, 
HoHywood,  FL  33024  

Housing  Authority  East  St 
Louis,  700  N  20lh  St  East 
St  Louis,  IL  62205 

Housing  Auttxxity  City  Btoom- 
ington,  104  E  Wood.  Btoom- 
ington,  IL  61701-6768  

Housing  Authority  City 
Danville,  P.O.  Box  312, 
DanviHe.lL  61834-0312  

East  Chicago  Housing  Autha- 
ity,  P.O.  Box  498,  East  Chi- 
cago, IN  46312-0498  

EvansvUle  Housing  Auttwrity. 
41 1  South  East  8th,  Evans- 
vitte.  IN  47713  

Fort  Wayne  Housing  Authority, 
2013  South  Anthony,  Fort 
Wayne,  IN  46869-3489  

Pleasant  Point  Passama- 
quoddy  Reserv.  Housing 
Auth.,  P.O.  Box  339,  High- 
way 190,  Perry,  ME  04667 

Inkster  Housing  Commission. 
4500  Inkster  Road,  Inkster. 
Ml  48141-1871  

Marquette  Housing  Commis- 
sion, 316  Pine  Street.  Mar- 
quette. Ml  49855  


Amount 
approved 


$26,684 

$101,497 
$122,789 

$125,000 

$125,000 
$111,180 
$125,000 
$22,922 
$124,785 
$124,795 
$125,000 
$125,000 
$125,000 
$125,000 
$125,000 
$124,800 

$125,000 

$11 9.000 

S94.709 
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Appendix  A— Fiscal  Year  1994. 
Public  and  Indian  Housing,  Re- 
cipients OF  Final  Funding  Deci- 
sions— Continued 

[Program  name:  Public  and  Indian  Housing 
Youlti  Sports  Program  (YSP):  Statute:  Pub- 
lic Law  100-625  Signed  November  28.  1990 
and  Amerxled  m  Public  Law  102-650 
Signed  October  28.  1992] 


Furxtng  reciptent 
(name  and  address) 

Saginaw  Chippewa  Housing 
Auttxjfity,  2451  Nish-Na-Be- 
Anong  Rd..  Mt.  Pleasant.  Ml 
48858  

SauK  Ste.  Mane  Tnbai  Hous- 
ing Authorrty,  2218  Shunk 
Road.  SauK  Ste.  Mane.  Ml 
49783  

Mississippi  Band  of  Choctaw 
Indians.  PO.  Box  6010 
Choctaw  Bra.  Philadelphia. 
MS  39350  

OuaJla  Housing  Authority, 
Acquom  Road  P.O.  Box  1 7. 
Cherokee ,  NC  287 1 9- 1 749 

Lucas  Metropolitan  Housing 
Authority.  P.O.  Box  477,  To- 
ledo. OH  43692-0477  

Housing  Authority  o(  the  City 
of  Milwaukee.  P.O.  Box 
324.  MilwaiAee.  Wl  53202- 
3669  

Lac  du  Flambeau  Chippewa 
Housing  Authority.  P.O.  Box 
187.  Lac  du  Flambeau.  Wl 
54538-0187  

Housing  Authority  of  the  City 
of  Ma^ern.  Box  550.  Mai- 
vem,  AR  72104-0550  

Housing  Authority  of  the  City 
of  Hot  Spnngs.  Box  1257, 
Hot  Springs.  AR  71901- 
1257  

Housing  Authority  of  ttte  City 
of  ParagouM.  Box  137, 
ParagouW.  AR  72450-0137 

Housing  Auttxxity  of  htouma. 
332  West  Park  Avenue, 
Houma.  LA  70364  

Housing  Authority  of  the 
County  of  Santa  Fe,  52 
Calmino  de  Jacobo,  Santa 
Fe,  NM  87501-9203  

Oklahoma  City  Housing  Au- 
thority. 1700  NE  Fourth  St.. 
Oklahoma  City.  OK  731 1 7 

Housing  Auttx>rity  of  tlie  City 
of  Tulsa,  415  E.  Independ- 
ence. Tulsa,  OK  74 106- 
5213  

Choctaw  Nation.  P.O.  Box  G. 
Hugo.  OK  74743  

Comanche  Tribe,  P.O.  Box 
1671 .  Lawton.  OK  73502- 
1671   

Delaware  Tntw  Housing  Au- 
thority. P.O.  Box  334.  Chel- 
sea. OK  74016-0334  

Sac  &  Fox  Tribe  of  Okiatxxna. 
P.O.  Box  1252.  Shawnee. 
OK  74801-1252  


Amount 
approved 


$125,000 

$125,000 

$124,000 
$125,000 
$125,000 

$125,000 

$121,474 
$125,000 

$125,000 
$64,944 
$31,444 

$125,000 

$125,000 

$72,390 
$125,000 

$125,000 

$125,000 

$125,000 


APPENDIX  A— Fiscal  Year  1994, 
Public  and  Indian  Housing,  Re- 
cipients OF  Final  Funding  Deci- 
sions— Continued 

[Program  name:  PuUic  and  Indian  Houeing 
Youth  Sports  Prqoram  (YSP);  Statute:  Pub- 
lic Law  100-625  Signed  November  28.  1990 
and  Amended  in  Public  Law  102-650 
Signed  October  28.  1992] 


Furxing  recipient 
(name  and  address) 

Starr  County  Housing  Author- 
ity. P.O.  Box  50.  Rio 
Grande  City,  TX  78682- 
0050  

San  Antonio  Housirig  Author- 
ity. P.O.  Drawer  1300.  San 
Antonio.  TX  78295-1300  .... 

Housing  Auttxxity  of  Dallas, 
3939  N.  Harrvton  Rd.,  Da^ 
las,  TX  75212-0000 

Housing  Authority  of  Forth 
Worth,  P.O.  Box  430,  Forth 
Worth.  TX  76101-0430 

Kansas  City,  Karaas  Housing 
Authority.  1124  North  9th 
Street.  Kansas  City.  KS 
66101-2197  

Housing  Auttxxity  of  the  City 
of  Potosi,  103  W.  Citadel. 
Potosi.  MO  63664-1801  

Housing  Auttxxity  of  Saint 
Louis  County.  P.O.  Box 
23886.  St.  Louis.  MO 
63121-0580  

Housing  Auttxxity  of  City  of 
Lakewood.  445  S.  AiUson 
Pkwy.  Lakewood.  CO 
80226-3105  

Heiena  Housing  Auttxxity,  812 
Abbey  Street.  Helena.  MT 
59601   

Crow  Tribal  Housing  Authority. 
P.O.  99,  Crow  Agency,  MT 
59022  

SalistvKoolanai  Housing  Au- 
thority. P.O.  Box  38.  Pabto. 
MT  59855  

Turtle  Mountain  Housing  Au- 
thority, P.O.  Box  620, 
Beteourt.  ND  58316 

Lo¥ver  Brule  Housing  Author- 
ity. P.O.  Box  183,  Lower 
Bnile,  SD  57548 

Rosebud  Housing  Auttxxity, 
P.O.  Box  69,  Rosebud,  SD 
57570-0069  

Housing  Auttxxity  of  the 
County  of  Salt  Lake,  1962 
S.  200  East,  Salt  Lake  City, 
UT  84115  

Nogales  Housing  Authority, 
P.O.  Box  777,  Nogales.  A2 
85528-0777  

City  of  Tucson  Community 
Services  Department.  P.O. 
Box27210.  Tucson,  A2 
85726-7210  

Pinal  Courrty  Housing  Depart- 
ment, 970  1 1  Mile  Corned, 
Casa  Grande.  AZ  85222- 
9621   


Amount 
approved 


$93,037 
$124,728 
$125,000 
$125,000 

$119,700 
$111,610 

$125,000 

$120,016 
$122,485 
$125,000 
$123,000 
$125,000 
$125,000 
$124,730 

$125,000 
$125,000 

$71,801 

$125,000 


APPENDIX     A— FISCAL     YEAR      1994. 

Public  and  Indian  Housing,  Re- 
cipients OF  Final  Funding  Deci- 
sions—Continued 

[Program  name:  Public  and  Indian  Housing 
Youth  Sports  Prooram  (YSP);  Statute:  Pub- 
lic Law  100-625  Signed  November  28.  1990 
and  Amended  in  Public  Law  102-650 
Signed  October  28, 1992] 


Furxing  recipient 
(name  and  address) 

Phoenix  Housing  Department, 
830  E.  Jefferson,  Phoenix, 
AZ  85034-2230 

Glerxlaie  Community  Housing 
Services  Depcvtment.  6842 
N.  6l8tAve..  Glendale.  AZ 
85301-3199  

Flagstaff  Housing  Authority. 
P.O.  Box  1387,  Flagstaff, 
AZ  86002-1387  

Chandtor  Housing  and  Rede- 
velopment Division,  99  N. 
Delaware  Street,  Chandtor, 
AZ  85225-5577 

Navajo  Housing  Auttxxity, 
P.O.  Box  387,  Window 
Rock,  AZ  86515  

San  Diego  Housing  Convnis- 
sion.  1625  Newton.  San 
Diego.  CA  92113 

Housing  Auttxxity  of  the  City 
of  Los  Angeles.  P.O.  Box 
17157.  Los  Angeles.  CA 
90017  

Housing  Authority  of  the  City 
of  Oxnard.  1470  Cokxia 
Rd..  Oxnard.  CA  93030- 
3714  

Housing  Auttxxity  of  ttie 
County  of  Kem.  525  Rob- 
erts Lane.  Bakersfiekj.  CA 
93308-^799  

Oakland  Housing  Authority. 
1619  Harrison  Street  Oak- 
land. CA  94612  

Housing  Authority  of  the 
County  of  Marin.  P.O.  Box 
4282.  San  Rafael.  CA 
94913-4282  

Sacramento  City  Housing  & 
Redevek)pment  Agency. 
P.O.Box  1834,  Sac- 
ramento, CA  96812-1834  ... 

State  of  Hawaii  Housing  Au- 
thority. P.O.  Box  17907. 
HonokJkj.  HI  96817 

Housing  Authority  of  the  City 
of  Las  Vegas.  420  North 
10th  Street.  Las  Vegas.  NV 
89125  

Reno-Sparks  Indian  Housing 
Authority.  15-A  Reservation 
Rd..  Reno.  NV  89502 

Interior  Regkxial  Housing  Au- 
thority. 828  27th  Avenue. 
Fairbanks.  AK  99701-6918 

HA  arxi  Con¥nunity  Services 
AgerKy  of  Lane  County, 
177  Day  Island  Rd..  Eu- 
gene, OR  97401 


AnrxHJnt 
approved 


$125,000 

$121,741 
il  25.000 

$125,000 

$52,100 

$125,000 

$125,000 

$125,000 

$125,000 
$124,971 

$94,900 

$125,000 
$125,000 

$125,000 
$119,934 
$124,324 

$125,000 


APPENDIX  A— Fiscal  Year  1994, 
Public  and  Indian  HousihKS,  Re- 
cipients OF  Final  Funding  Deci- 
sions—Continued 

[Program  name:  Public  and  Indan  Housing 
Youth  Sports  Program  (YSP);  Statute:  Pub- 
lic Law  100-625  Signad  Novennber  28. 1990 
and  Amended  in  Public  Law  102-650 
Signed  October  28, 1992] 


Funding  redpienl 

Amount 

(name  and  address) 

approved 

Housing  Authority  of  the 

County  of  Clackamas. 

13930  S.  Gain  Street  Or- 

egon City.  OR  97045  

$94,768 

Housing  Authority  of  Portland, 

135  SW  Ash,  Portland,  OR 

97204               

$125,000 

Housing  Authority  of  the  City 

of  Tacoma.  1728  E.  44th 

St..  Tacoma,  WA  98404- 

4699     

$125,000 

Housing  Authority  of  Snoho- 

mish County.  3425  Broad- 

way. Everett  WA  98201- 

5095   

$125,000 

Makah  Housing  Authority. 

P.O.  Box  88.  Neah  Bay.  WA 

98357-0088  

$124,999 

Port  Gamble  S'Klallam  Hous- 

ing Authority.  31912  LitHe 

Boston  Road.  Kingston.  WA 

98346-0165  

$124,995 

Total  number  of  grant 

awards 

113 

Total  dollars  awarded 

$13,125,000 

Dated:  April  22.  1996. 
Michael  B.  Janis. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  96-10284  Filed  4-24-96;  8:45  am) 
atUWO  CODE  421  »-3S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-060-1 1 10-00:06-0123] 

Shooting  Restriction  on  Public  Lands; 
Oregon 

April  15. 1996. 

AQENCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  is  hereby  given  that  the 

area  as  legally  described  below  is 

seasonally  closed  to  shooting. 

LEGAL  description:  This  closure  order 
applies  to  all  areas  within  Township  16 
South,  Range  12  East,  Section  9,  NE  of 
the  SW;  Section  9,  SE  of  the  SW;  and 
Section  9,  NW  of  the  SE. 

Effective  immediately,  all  areas  as 
described  above  are  closed  to  shooting 
between  January  1  and  August  31, 


annually.  "Shooting",  in  this  clostire,  is 
defined  as  the  dischaige  of  fireanns.  A 
firearm  is  defined  as  a  weapon,  by 
whatever  name  known,  which  is 
designed  to  expel  a  projectile  by  the 
action  of  powder  and  which  is  readily 
capable  of  use  as  a  weapon.  The 
purpose  of  this  closure  is  to  protect 
wildlife  resources.  More  specifically, 
this  closure  is  ordered  to  protect  a 
nesting  pair  of  golden  eagles  and  other 
raptors  present  in  the  area.  Currently, 
the  occurrence  of  shooting  at  this  site 
jeopardizes  the  persistence  and  nesting 
success  of  the  golden  eagles  at  this 
location.  Exemptions  to  this  closure 
order  may  be  made  on  a  case-by-case 
basis  by  the  authorized  officer.  This 
emergency  order  will  be  evaluated  in 
the  Urban  Interface  Amendment  to  the 
Brothers/La  Pine  Resource  Management 
Plan  of  1989.  The  authority  for  this 
closure  is  43  CFR  8364.1:  Closure  and 
restriction  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Nichols,  Wildlife  Biologist,  BLM 
Prineville  District  Office.  P.O.  Box  550, 
Prineville,  Oregon  97754,  telephone 
(541)  416-6725. 

SUPPLEMENTARY  INFORMATION:  Violation 
of  this  closure  order  is  pimishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  provided  in  43  CFR  8360.0-7. 

Dated:  April  15. 1996. 
James  G.  Kenna, 

Deschutes  Resource  Area  Manager,  Prineville 
District  Office. 

(FR  Doc.  96-10156  Filed  4-24-fl6;  8:45  ami 
HLUM  CODE  4310-3MI 


PD-030-6101 -00-0013] 

Intent  To  Prapara  a  Travel  Plan 
Amendment  to  the  Pocatello  Resource 
Area  Management  Plan,  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent. 

summary:  Pursuant  to  43  CFR  1610.3-1 
(d)  and  8342.2  (a),  notice  is  hereby  given 
that  the  Pocatello  Resource  Area, 
Bureau  of  Land  Management,  intends  to 
conduct  an  environmental  assessment 
for  the  purposes  of  amending  its 
Resource  Management  Plan  with  the 
designation  of  a  road  suitable  for  vehicle 
use.  With  improvements,  the  proposed 
road  will  be  located  within  the 
foUovmig  boundaries  of  public  lands: 

Boise  Meridian,  Franklin  County,  Idaho 

T.  14  S.,  R.  40  E., 

Sec.  9,  SEV4NEV4,  E^aSEV.. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jeff 

Steele,  Pocatello  Resource  Area 


Manager,  Bureau  of  Land  Management, 
1111  N.  8th  St.,  Pocatello,  Idaho  83201 
(208)  23&-6M0. 

SUPPIXMENTARY  MFORMATION:  The 
pro{>o6ed  amendment  lot  the  Pocatello 
Resource  Area  Management  Plan  would 
designate  approximately  4,000  feet  of 
improved  road  as  suitable  for  vehicle 
use  while  simultaneously  providing  a 
grant  for  right-of-way  along  the  same 
route.  Issues  anticipated  firom  the 
proposal  include:  Wild  and  Scenic 
Eligibility  status,  recreaticHial  use 
cooilicts,  and  possible  restrictions  on 
public  use.  The  foUoMring  resources  will 
be  considered  in  preparing  the  travel 
plan  amendment;  land  status,  wildlife, 
soils,  safety,  research  natural  area, 
range,  threatened  and  endangered  plants 
and  animal  species,  water^ed,  cultural, 
recreation  and  visuaL  The  amendment 
and  accompanying  environmental 
assessment  (EA)  will  provide  the  basis 
for  modifying  the  recreation  travel  plan. 
The  times  and  schedules  for  public 
meetings  and  written  comments  will  be 
announced  in  local  news  media  and 
through  the  postal  service.  Relevant 
documents  will  be  available  for  public 
review  at  the  BLM,  Pocatello  Resource 
Area  Office,  Pocatello.  Idaho. 

Dated:  April  12. 1996. 
Joe  Kraayeidirink, 
Acting  District  Manager. 
[FR  Doc.  96-10154  Filed  4-24-96;  8:45  am) 
aajjNQ  oooc  43ie-oo-r 

P0-e9fr-1020-01] 

Upper  Snake  Rtver  Districts  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

Meeting  Location  and  Time. 

summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior. 
Bureau  of  Land  Management  (BLM) 
coimcil  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  a  field  examination 
of  a  fire  rehabilitation  and  a  kapuka,  and 
a  BLM  manager's  briefing  on  resources 
and  programs.  All  meetings  are  open  to 
the  pubUc.  The  pubUc  may  present 
written  comments  to  the  council.  Each 
formal  coimcil  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment,  and  time  available, 
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the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Oebra 
Kovar  at  the  Shoshone  Resource  Area 
Office,  P.O.  Box  2-B,  Shoshone,  ID. 
83352,  (208)  886-7201. 
DATE  AND  TME:  Date  is  May  30. 1996. 
starts  at  8:30  a.m.  at  the  Natural 
Resource  Service  office  in  Arco,  Idaho. 
Public  comments  from  8:30  a.m.-9:00 
a.m. 

SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
ELM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 
FOR  FURTHER  INFORMATION:  Contact 
Debra  Kovar,  Shoshone  Resource  Area 
Office.  P.O.  Box  2-B,  Shoshone.  ID 
83352.  (208)  88&-7201. 

Etatad:  April  11, 1996. 
|o«  Kraayanfarlnk, 

Acting  District  Manager. 

IFR  Doc.  96-10155  Filed  4-24-96;  8:45  am) 

[CO  M3  99  1320-1;  COC  S9360| 

Colorado;  Notica  of  Invitation  for  Coal 
Exploration  Ucanaa  Appllcatton, 
Bovvia  Raaoureaa,  Ltd. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25,  1920.  as  amended,  and 
to  Title  43.  Code  of  Federal  Regulations. 
Subpart  3410.  members  of  the  public  are 
hereby  invited  to  participate  with  Bowie 
Resources,  Ltd.,  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following  described  lands  located 
in  IDelta  County.  Colorado: 

T.  13S..R.91  W.,  6th  P.M. 
Sec.  3,  lot  4,  SViNWV*.  and  N'-^SW'A; 
Sec.  4.  lots  1  to  3,  inclusive,  S'/zNEV*. 

SEV«NWV«,  and  S»/i; 
Sec.  5.  S'/^; 

Sec.  6.  lot  1.  and  SEV«NEV4; 
Sec.  8,  £>/>: 
Sec.  9,  W»/^; 
Sec.  16.  lots  1  to  4.  inclusive. 

The  area  described  contains  approximately 
1.958.66  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  59360  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office.  2850  Youngfield  Street, 
Lakewood,  Colorado  80215.  and  at  the 
Montrose  District  Office.  2465  South 
Townsend  Avenue,  Montrose.  Colorado 
81401. 


Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
publication  of  the  Notice  of  Invitation  in 
the  Federal  Registw: 
Karen  Purvis.  Solid  Minerals  Team, 

Resource  Services,  Colorado  State 

Office.  Bureau  of  Land  Management, 

2850  Youngfield  Street,  Lakewood, 

Colorado  80215 
and 
Bowie  Resources,  Ltd.,  P.O.  Box  483, 

Paonia.  Colorado  81428 

Any  party  electing  to  participate  in 
this  prt)gram  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  April  17. 1996. 
KarmPurris, 

Solid  Minerals  Team,  Resource  Services. 
(PR  Doc.  96-10268  Filed  4-24-95;  8:45  am) 
MLUNQ  COM  4tie-ja-M 

(CO-010-0e-1020-00-241A] 

Northwaat  Colorado  Raaourea 
Adviaory  Council  Mattings 

AQENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  next  meetings  of  the  Northwest 
Colorado  Resource  Advisory  Council 
will  be  held  on  Thursday.  May  9. 1996 
in  Glenwood  Springs,  Colorado  and 
Tuesday.  June  4. 1996  in  Craig, 
Colorado. 

DATES:  Meetings  are  scheduled  for 
Thursday.  May  9.  1996  in  Glenwood 
Springs.  Colorado  and  Tuesday.  June  4, 
1996  in  Craig,  Colorado. 
ADDRESSES:  For  further  information, 
contact  Lynda  Boody,  Bureau  of  Land 
Management  (BLM).  Grand  Junction 
District  Office.  2815  H  Road.  Grand 
Junction.  Colorado  81506;  Telephone 
(970)  244-3000:  TDD  (970)  244-3011. 
SUPPt^EMENTARY  INFORMATION:  All 
meetings  are  scheduled  to  begin  at  9:00 
a.m. 

Thursday.  May  9, 1996:  This  meeting 
will  be  held  at  the  Garfield  County 
Commissioner's  Office.  109  8th  St., 
Suite  301.  Glenwood  Springs,  Colorado 
81601. 

Tuesday.  June  4.  1996:  This  meeting 
will  be  held  at  the  Bureau  of  Land 
Management.  Little  Snake  Resource 
Area  Office,  1280  Industrial  Ave.,  Craig, 
Colorado  81625. 

The  agenda  for  these  meetings  will 
focus  on  general  Council  business, 
standards  and  guidelines  for  grazing, 


public  involement  in  the  NEPA  process, 
and  committee  reports. 

All  Resource  Advisory  Coimcil 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written    . 
statements  may  be  submitted  for  the 
Councirs  consideration.  Public 
comment  will  be  taken  throughout  the 
meeting.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  Grand  Junction/ 
Craig  District  Manager. 

Summary  minutes  for  the  Coimcil 
meeting  will  be  maintained  in  the  Grand 
jfiinction  and  Craig  District  Offices  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hours  within  thirty  (30)  days 
following  the  meeting. 

Dated:  April  16. 1996. 

Richard  Arcand, 

Acting  Grand  JuncUon/Craig  District 
Manager. 

[FRDoc.  96-10269  Filed  4-24-96;  8:45  am) 

nUJNQ  OOOC  4310-70-P 


[UTU-7ie951 

Utah;  Notica  of  Proposad 
Claaalflcation  of  Public  i.anda  for  Stata 
IndamnKy  Salaction 

1.  The  State  of  Utah  Division  of  State 
Lands  and  Forestry  has  filed  a  petition 
for  classification  and  application  to 
acquire  the  public  lands,  described  in 
paragraph  5  below,  under  the  provisions 
of  Sections  2275  and  2276  of  the 
Revised  Statutes,  as  amended  (43  U.S.C. 
851,  852],  in  lieu  of  certain  school  lands 
granted  to  the  State  under  the  Act  of 
July  16,  1894;  (28  Stat.  107),  that  were 
encumbered  by  other  rights  or 
reservations  before  the  State's  title  could 
attach.  This  application  has  been 
assigned  Serial  Number  UTU-71695. 

2.  The  Bureau  of  Land  Management 
will  examine  these  lands  for  evidence  of 
prior  valid  rights  or  other  statutory 
constraints  that  would  bar  transfer.  This 
proposed  classification  is  pursuant  to 
Title  43,  Code  of  Federal  Regulations, 
Subpart  2400;  Section  7  of  the  Act  of 
Juine  28, 1934. 

3.  Information  concerning  these  lands 
and  the  proposed  transfer  to  the  State  of 
Utah  may  be  obtained  from  Mike 
Crocker,  Utah  State  Office,  324  South 
State  Street,  P.O.  Box  45155,  Salt  Lake 
City,  Utah  84145-0155,  801-539-4118. 

4.  For  a  period  of  60  days  bom  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  all  persons  who  wish 
to  submit  comments,  suggestions,  or 
objections  in  connection  with  the 
proposed  classification  may  present 
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their  views  in  writing  to  the  State 
Director,  Bureau  of  Land  Management. 
P.O.  Box  45155,  Salt  Lake  Qty,  Utah, 
84145-0155.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director 
who  will  issue  a  notice  of  determination 
to  proceed  with,  modify,  or  cancel  the 
action.  In  the  ab«ence  of  any  action  by 
the  State  Director,  this  classification 
action  will  became  the  final 
determination  of  the  Department  of  the 
Interior. 

As  provided  by  Title  43  Code  of 
Federal  Regulations,  Subpart  2450.4(c), 
public  hearing  may  be  scheduled  by  the 
State  Director  if  he  determines  that 
sufficient  public  interest  exists  to 
warrant  the  time  and  expense  of  a 
hearing. 

5.  The  lands  included  in  the  proposed 
classification  are  located  in  Millard 
County,  Utah,  Township  21  South, 
Range  19  West,  Salt  Lake  Meridian, 
containing  200.00  acres. 
TeraMCatUn, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  96-10270  Filed  4-24-96;  8:45  am) 
MUMO  OOK  4»ie-a«-M 


Flah  and  WlkMlfa  Sarvica 

Notica  of  Receipt  of  Applications  for 
Pannit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-B13635 

Applicant:  Lynn  Smith.  Sugarland.  TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygarcus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  Oie  purptose  of  enhancement  of  the 
siuvival  of  the  species. 
PRT-813752 
Applicant:  International  Wildlife  Veterinary 

Services.  Fair  Oaks,  CA. 

The  applicant  requests  a  permit  to 
import  serum  and  plasma  samples  taken 
from  free-ranging  black  rhinoceros 
(Diceros  bicomis)  in  South  A&ica  for  the 
purpose  of  scientific  research. 
PRT-ai3794 
Applicant:  Minnesota  Zoological  Garden, 

Apple  Valley,  MN. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  Siberian 
tiger  (Panthera  tigris  altaica)  from  Far 


Easton  Division  of  the  Russian 
Academy  of  Science,  Vladivostok. 
Russia  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
propagation. 
PRT-813795 

Applicant:  St  Louis  Zoological  Paik.  St 
Louis,  MO. 

The  applicant  requests  a  permit  to 
import  ear  biopsy  and  hair  and  follicle 
samples  from  Mexican  Volcano  rabbits 
[Romervlagus  diazi)  from  the  Tlaloc, 
Pelade.  Ixtacdhuatl.  and  Popocatepetl 
volcanoes  and  the  Museode  Zoologia, 
Facultad  de  Ciendas  and  Colecdon  de 
Mamiferos  of  the  Institute  de  Biologia 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research. 

PKT-761887 

Applicant:  The  American  Museimi  of  Natural 
Histoiy,  New  York.  NY. 

The  applicant  requests  a  permit  to 
export  and  re-import  non-living 
museum  specimens  of  endangered  and 
threatened  species  of  plants  and  animals 
previously  assessioned  into  the 
permittee's  collection  for  scientific 
research. 

PRT-812794 

Applicant:  Fred  Potts  IV,  Juneau,  AK. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  Indian 
python  (Python  molurus  molurus)  from 
Prehistoric-Pets,  Fountain  Valley.  CA 
for  the  piupose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  April  19. 1996. 
CaroUne  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  96-10116  Filed  4-24-96;  8:45  am) 
BHJJNO  COOE  43ie-6S-P 


a       ■  Mall  Mill  I  ^mS  m  U^i^^^  t 

AvaaaDHRy  oi  a  nanvi  < 
Plan  andReoelpl  of«Applcs«on  tor 
an  IncMenM  Take  Penalt  off  Utah 
PraMeDoQ  ReMedtottw 
DevelopMfietrt  of  a  29  Acia 
MewMteclurlng  SIto  by  f 
MenufacturtfiQ  Company,  Ceder  Cfty, 
iron  Coumy,  UT 

AOBICV:  Fidi  and  Wildlile  Servica, 

Interior. 

action:  Notice. 


r:  The  Smead  Manufacturing 
Company  (Applicant)  has  applied  to  the 
Fish  and  Wildlife  Service  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
species  Act  (Act  of  1973,  as  amended. 
The  Applicant  has  been  assigned  Permit 
Nund)»  PRT-814008.  The  lequestad 
pomit,  which  is  {(»  a  psriod  not  to 
exceed  5  years,  would  authorire  the 
incidental  take  of  the  threatoied  Utah 
prairie  dog  (Cynomys  parvidens),  The 
proposed  take  would  occur  as  a  result 
of  the  development  of  a  29  acre  site 
owned  by  Smead  Manufectiuing 
Company  in  Cedar  Qty.  Iron  County. 
UT. 

The  Applicant  has  prepared  a  habitat 
conservation  plan  for  the  incidental  take 
permit  application.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act.  A^  Environmental  Assessment 
will  comply  with  the  Environmental 
Policy  Act  regulations  (40  CFR  1508.4). 
DATES:  Written  comments  on  the  habitat 
conservation  plan  and  permit 
application  must  be  received  on  or 
before  may  28. 1996. 
ADDRESSES:  Requests  lor  any  of  the 
above  documents  and  comments  of 
materials  concerning  them  should  be 
sent  to  the  Assistant  Field  Supervisor. 
Utah  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  145  East  1300  South. 
Suite  404,  Salt  Lake  Qty,  UT  84115.  The 
documents  and  comments  and  materials 
received  will  be  available  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address.  Please  refer  to  Permit  Number 
PRT-814008  in  all  correspondence 
regarding  these  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams,  Assistant  Field 
Supervisor  (see  ADDRESSES  above) 
(Telephone  (801)  524-5001  extension 
124.  fascimile  (801  524-5021). 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.)  prohibits  the  "taking"  of  any 
threatened  or  endangered  species, 
including  the  Utah  prairie  dog. 
However,  the  Fish  and  Wildlife  Service, 
under  limited  circumstances,  may  issue 
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pennits  to  take  threatened  and 
endangered  wildUfe  species  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
at  50  CFR  17.22. 

The  Smead  Manufacturing  Company, 
a  corporation,  wishes  to  construct  a 
312,000  square  foot  building  and 
appropriate  and  corresponding  parking, 
roadway  and  walkway  facilities  in 
Cedar  City.  Iron  County,  UT.  The 
construction  will  impact  approximately 
29  acres  of  a  36.95  acre  lot.  The  lot  is 
presently  inhabited  by  the  Utah  prairie 
dog,  a  threatened  species. 

The  Applicant  considered  a  no-action 
alternative.  The  AppUcant's  current 
facility  is  located  in  an  earthquake  zone 
and  has  recently  been  damaged  by  an 
earthquake.  The  Applicant  is,  also, 
unable  to  expand  at  its  present  faciUties 
to  meet  current  demand.  The  AppUcant 
rejected  the  no-action  alternative  as 
being  dangerous  for  its  employees  and 
economically  unfeasible. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et seq] and  the 
National  Environmental  Policy  Act  of  1969. 
as  amended  (42  U.S.C.  4321  etseq.). 

Dated:  April  18. 1996. 
Ralph  O.  Morgenwack. 

Regional  Director,  Denver.  CO. 

[FR  Doc.  96-10271  Filed  4-24-96;  8:45  am] 

MLLMQ  COOC  4aiO-*S-M 


Unltad  StatM  Geological  Survey 

Federal  Qeographic  Data  Committee 
(FQDC);  Public  Meetings  of  the  FQDC 
Facilltiee  Working  Group 

agency:  U.S.  Geological  Survey. 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  is  to  invite  public 
participation  in  meetings  of  the  FGDC 
FaciUties  Working  Group.  The  major 
topics  for  these  meetings  are: 
development  of  a  FaciUty /Installation  ID 
standard  and  development  of  a  utiUties 
data  dictionary. 

TIME  AND  Pt>CE:  13  May  1996,  from  1:00 
p.m.  until  4:00  p.m.;  17  June  1996,  from 
1:00  p.m.  until  4:00  p.m.;  and  15  July 
1996,  from  1:00  p.m.  until  4:00  p.m.  The 
meetings  will  be  held  at  Headquarters 
U.S.  Army  Corps  of  Engineers,  in  Room 
82220  of  the  Pulasiu  Building,  20 
Massachusetts  Avenue,  NW. 
Washington,  DC.  The  Pulaski  building  is 
located  just  a  few  bloclcs  west  of  Union 
Station. 

fOH  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fox.  FGDC  Secretariat.  U.S. 


Geological  Survey.  590  National  Center. 
12201  Sunrise  Valley  Drive.  Reston. 
Virginia  22091;  telephone  (703)  648- 
5514;  fiacsimiie  (703)  648-5755;  Internet 
"gdc9usgs.gov".  Minutes  of  meetings 
are  available  by  clicking  on  the 
FaciUties  Working  Group  at  the  FGDC 
Internet  address  http://fgdc.er.usgs.gov. 
SUPPLEMENTARY  INFORMATION:  The  FGDC 
is  a  committee  of  Federal  Agencies 
engaged  in  geospatial  activities.  The 
FGDC  FaciUties  Working  Group 
specifically  focuses  on  geospatial  data 
issues  related  to  faciUties  and  faciUty 
management.  A  faciUty  is  an  entity  with 
location.  deUberately  established  as  a 
site  for  designated  activities.  A  faciUty 
database  might  describe  a  factory,  a 
military  base,  a  college,  a  hospital,  a 
power  plant,  a  fishery,  a  national  park, 
an  office  building,  a  space  command 
center,  or  a  prison.  The  database  for  a 
complex  fadUty  may  describe  multiple 
functions  or  missions,  multiple 
buildings,  or  even  a  county,  town,  or 
city.  The  objectives  of  the  Working 
Group  are  to:  promote  standards  of 
accvuvcy  and  currentness  in  faciUties 
data  that  are  financed  in  whole  or  in 
party  by  Federal  funds;  exchange 
information  on  technological 
improvements  for  collecting  faciUties 
data;  encourage  the  Federal  and  non- 
Federal  communities  to  identify  and 
adopt  standards  and  specifications  for 
faciUties  data;  and  promote  the  sharing 
of  faciUties  data  among  Federal  and 
non-Federal  organizations. 

Dated:  April  16. 1996. 
Richard  E.  Wiimar, 

Acting  Chief,  National  Mapping  Division. 
IFR  Doc  96-10258  Filed  4-24-96;  8:45  am] 
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Bureau  of  Land  Management 
[OR-1 04-06-6334-00:  QP6-0071] 

Notice  Of  Closure  of  Lands  to 
Discharge  of  Firearms  and  To  Use  of 
Trape 

SUMMARY:  A  closure  will  take  effect  that 
will  ban  the  discharge  of  firearms, 
except  by  persons  holding  vaUd  permits 
for  big  game  hunting  during  seasons 
determined  by  the  Oregon  Department 
of  Fish  and  Wildlife,  Ucensed  upland 
gfime  bird  hunters  during  authorized 
seasons,  and  Federal.  State  or  County 
employees  during  the  course  of  their 
official  duties  or  by  persons  permitted 
in  writing  by  the  authorized  officer. 
Further,  use  of  traps  to  take  wildUfe  is 
banned  except  for  persons  permitted  in 
writing  by  the  authorized  officer  to  take 
depredating  animals  or  by  persons 
involved  in  scientific  or  field  studies 


that  have  been  approved  by  the 
authorized  officer.  The  use  of  firearms 
and  traps  is  restricted,  except  as  noted, 
on  the  6.581  acres  of  pubUc  lands 
contained  within  the  boundaries  of  the 
Roseburg  Districts.  North  Bank  Habitat 
Management  Area  (NBHMA) .  With  the 
exception  of  the  persons  permitted  or 
otherwise  authorized  to  use  firearms  or 
traps,  all  recreational  shooting,  with 
rifles,  shotgims.  pistols,  pellet  rifle, 
crossbow,  bow  or  any  other  device 
capable  of  firing  a  projectile  is 
prohibited  within  the  North  Bank 
Habitat  Management  Area  unless 
permitted  in  writing  by  the  authorized 
officer. 

Prohibiting  the  use  of  firearms  and 
traps  within  the  NBHMA  is  necessary  to 
reduce  impacts  to  non-game,  threatened 
and/or  endangered  or  sensitive  species 
of  wildUfe  and  to  avoid  conflict  with 
recreational  users  of  the  lands  through 
a  significant  portion  of  the  year.  This 
will  allow  mora  opportunities  for 
visitors  to  observe  native  wildUfe 
species  and  allow  for  increased  safety 
for  visitors  and  workers,  while  at  the 
same  time  allow  controUed  recreational 
hunting. 

The  legal  land  description  for  lands 
affected  by  this  closure,  include  aU  or 
portions  of  the  foUowing: 

WilUflMtts  Principal  Maridian,  Douglas 
County,  Oregon 

T.  25  S..  R.  4  W..  Sees.  31,  32,  and  33. 

T.  26  S..  R.  4  W..  Sacs.  4.  5, 6,  7.  8. 17.  and 

18. 
T.  25  S.,  R.  5  W.,  Sacs.  35  and  36. 
T  26  S.,  R.  5  W.,  Sees.  1,  2, 11, 12, 13,  and 

14. 

Containing  approximately  6,581  acres. 

EFFECTIVE  DATE:  April  25, 1996.  This  ban 
wiU  remain  in  effect  until  rescinded 
through  a  Federal  Register  notice  or 
upon  completion  of  an  approved  Habitat 
Management  Plan  for  the  North  Bank 
Habitat  Management  Area. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Mires.  WildUfe  Biologist,  Mt.  Scott 
Resource  Area,  777  NW  Garden  Valley 
Blvd.,  Roseburg,  Oregon  97470,  (541) 
440-4930. 

SUPPLEMENTARY  INFORMATION:  Maps 
showing  the  boundaries  of  the  North 
Bank  Habitat  Management  Area  are 
available  for  pubUc  review  at  the 
Roseburg  District  Office.  The  lands 
restricted  under  this  order  wiU  be 
posted  at  points  of  access.  The  authority 
for  closiire  with  a  supplementary  rule  is 
found  in  43  CFR  Part  8364.  Any  person 
who  fails  to  comply  with  the  closure 
may  be  subject  to  penalties  provided  in 
43  CFR  8360.0-7:  Violations  are 
punishable  by  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 


Federal  Register  /  Vol.  61,  No.  81  /  Thursday.  April  25.  1996  /  Notices 


18409 


Dated:  April  16. 1996. 
Gail  S.  Schaefer, 

Area  Manager,  Mt.  Scott  Resource  Area. 
(FR  Doc.  96-10263  Filed  4-24-96;  8:45  am] 

BILLING  COOC  4310-33-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199&— Fuel  Filtration 
Cooperative  Research  Program 

Notice  is  hereby  given  that,  on 
February  29.  1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  extension  of 
the  period  of  performance.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  drcvunstances.  Specifically, 
the  period  of  jierformance  was  extended 
to  July  15,  1995. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SwRI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  5. 1994.  SwRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  30. 1994,  (59  FR 
67733-34). 

The  last  notification  was  filed  with 
the  Department  on  May  4.  1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  23, 1996.  (61  FR  7020). 
Constanoe  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-10152  Filed  4-24-96:  8:45  am] 

BILLINQ  COOE  4410-01-H 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Corporation  for  National 
Research  Initiatives— Cross  Industry 
Working  Team  Project 

Notice  is  hereby  given  that,  on 
October  24, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 


15  U.S.C.  4301  etseq.  ("the  Act"),  the 
Corporation  for  National  Research 
Initiatives  ("CNRI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  of  the  Cross  Industry 
Working  Team  Project  ("XIWT").  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  additional  parties  have 
become  Primary  Members  of  XIWT: 
Cisco  Systems.  Inc..  San  Jose.  CA; 
National  Institute  for  Standards  and 
Technology,  Reston,  VA.  The  following 
additional  parties  have  become 
Associate  Members  of  XIWT:  Com21, 
Inc.,  Mountain  View.  CA;  CyberCash, 
Inc..  Reston.  VA;  DynCorp  ATS.  Reston, 
VA;  Electronic  PubUshing  Resources, 
Inc.,  Suimyvale,  CA;  and  QuantumLink 
Corporation,  Long  Beach.  CA.  The 
following  parties  have  discontinued 
membership  in  XIWT:  American 
Express;  Concentric  Research 
Corporation;  and  Financial  Services 
Technology  Consortium. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CNRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 
On  September  28, 1993,  CNRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  17, 1993  (58  FR 
66022).  The  last  notification  was  filed 
with  the  Department  on  March  8,  1995. 
A  notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  24, 1995  (60  FR  20119). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-10216  Filed  4-24-96;  8:45  am] 

BILLMG  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Auto  Body  Consortium, 
Inc.,  Intelligent  Resistance  Welding 
Joint  Venture 

Notice  is  hereby  given  that,  on 
December  26,  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Auto 
Body  Consortium.  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 


membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  hmiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circimistances. 
Specifically,  American  Iron  and  Steel 
Institute,  Washington,  DC;  Battelle, 
Columbus,  OH;  and  Lobdell-Emery, 
Alma,  MI  have  become  members  of  the 
Joint  Venture.  Additionally,  the 
following  companies  have  withdrawn 
their  membership  from  the  Joint 
Venture:  Alcoa,  Alcoa  Center,  PA; 
Bethlehem  Steel  Corp.,  Southfield,  MI; 
Computer  Integrated  Welding,  Auburn 
Hills,  Ml;  Detroit  Center  Tool,  Detroit, 
Ml;  and  Grossel  Tool  Company,  Fraser, 
MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  Joint  Venture. 
Membership  remains  open,  and  the 
Consortium  intends  to  file  additional 
written  notification  disclosing  any 
changes  in  membership. 

On  September  8, 1995,  the  Auto  Body 
Consortium  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Registo-  pursuant  to 
Section  6(b)  of  the  Act  on  December  6, 
1995  (60  FR  62476).  An  additional 
notification  was  filed  on  September  22, 

1995  pursuant  to  Section  6(a)  of  the  Act. 
The  Etepartment  of  Justice  pubUshed  a 
notice  in  the  Federal  Register  pursuant 
to  Section  6(b)  of  the  Act  on  April  12. 

1996  (61  FR  16267). 
Constance  K.  Robinaon, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  96-10217  Filed  4-24-96;  8:45  am] 

aaJJNO  CODE  441<M>1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— International 
Phannaceuticai  Aerosol  Consortium 
for  Toxicology  Testing  of  HFA-227 
flPACT-ll) 

Notice  is  hereby  given  that,  on  May 
25,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C. 
§  4301  et  seq.  ("the  Act").  The 
International  Pharmaceutical  Aerosol 
Consortium  for  Toxicology  Testing  of 
HFA-227  ("IPACT-II")  has  filed  uTitten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conunission  disclosing  (1)  a  Restated 
IPACT-Il  Formation  Agreement  and  (2) 
the  addition  of  a  new  member.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
hmiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
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the  following  has  become  a  member  of 
IPACT-II:  Northern  Healthcare  Limited 
Harlow.  Essex,  England.  The  Restated 
Fonnation  Agreement  become  effective 
on  May  8, 1995.  and  supersedes  the 
prior  agreement  under  which  the 
Consortium  operated.  The  only 
significant  change  in  IPACT-II  created 
by  the  new  Agreement  is  that 
membership  in  IPACT-II  is  now  open  to 
any  party  that  (1)  has  a  commercial 
interest  in  pharmaceutical  aerosols  and 
(2)  undertakes  to  pay  its  share  of 
IPACT-n  costs. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  IPACT-II.  Membership  in 
this  group  research  project  is  open,  and 
IPACT-II  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  February  21.  1991.  IPACT-II  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  April  2.  1991  (56 
13489). 

The  last  notification  was  filed  with 
the  Department  on  January  14, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  27,  1993  (58  FR  25657). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-10264  Filed  4-24-96;  8:45  am) 
nUMQ  CODE  441S-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — International 
Pharmaceutical  Aerosol  Consortium 
for  Toxicology  Testing  of  HFA-134a 
(IPACT-I) 

Notice  is  hereby  given  that,  on  May 
25,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C. 
§  4301  et  seq.  ("the  Act").  The 
International  Pharmaceutical  Aerosol 
Consortium  for  Toxicology  Testing  of 
HFA-134a  ("IPACT-I")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  a  Restated  IPACT-I  Formation 
Agreement  and  (2)  the  addition  of  a  new 
member.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  has  become  a 
new  member  to  the  IPACT-1:  TAP 
Holdings,  Inc.,  Deerfield,  IL.  The 
Restated  Formation  Agreement  became 
effective  on  May  8. 1995,  and 


supersedes  the  prior  agreement  under 
which  the  Consortium  operated.  The 
only  significant  change  created  by  the 
new  Agreement  is  that  membership  in 
IPACT-I  is  now  open  to  any  party  that: 
(1)  has  a  commercial  interest  in 
pharmaceutical  aerosols,  and  (2) 
undertakes  to  pay  its  share  of  IPACT-I 
costs. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  IPACT-I.  Membership  in  this 
group  research  project  remains  open, 
and  IPACT-I  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  August  7, 1990.  IPACT-I  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  6.  1990  (55  Fed.  Reg. 
36710). 

The  last  notification  was  filed  with 
the  Department  on  January  14.  1993.  A 
notice  was  published  in  the'Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  27,  1993  (58  FR  25657). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  96-10265  Filed  4-24-fl6;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  arKJ  Production 
Act  of  1993;  Industrial  Macromolecular 
Crystallography  Association  ("IMCA") 

Notice  is  hereby  given  that  on  April 
8. 1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act").  Industrial 
Macromolecular  Crystallography 
Association  (IMCA)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Sanofi  Winthrop,  Inc.,  New 
York,  NY,  has  withdrawn  as  a  member 
and  Schering-Plough  Research  Institute, 
a  corporation  of  Delaware,  with  its 
principal  place  of  business  in 
Kenilworth,  NJ,  has  become  a  member. 
In  addition,  two  members  have  clianged 
their  legal  names:  Glaxo,  Inc.,  has 
changed  its  name  to  Glaxo  Wellcome, 
inc..  Research  Triangle  Park,  NC  and 
Miles,  Inc.,  has  changed  its  name  to 
Bayer  Corporation.  Pittsburgh.  PA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 


Membership  in  this  group  research 
project  remains  open,  and  IMCA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  23. 1990.  IMCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  3. 1990  (55  FR  49953). 

The  last  notification  was  filed  with 
the  Department  on  January  19. 1995.  A 
notice  was  published  in  the  Federal 
Regiater  pursuant  to  Section  6(b)  of  the 
Act  on  December  21. 1995  (60  FR 
66324). 

ConstancB  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-10266  Filed  4-24-96;  8:45  am] 
■UMQ  OOOC  441*-ei-M 


Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Servicee 
(CJIS)  Advisory  Policy  Board 

The  Criminal  Justice  information 
Services  (CJIS)  Advisory  Policy  Board 
will  meet  on  Jime  12-13. 1996.  from  9 
a.m.  until  5  p.m..  at  the  Holiday  Inn 
Downtown/Riverfront.  200  North  Fourth 
Street.  St.  Louis.  Missouri,  telephone 
314-621-8200.  to  formulate 
recommendations  to  the  Director. 
Federal  Bureau  of  Investigation  (FBI)  on 
the  security,  policy  and  operation  of  the 
National  Crime  Information  Center 
(NQC).  NQC  2000.  the  Integrated 
Automated  Fingerprint  Identification . 
System  (lAFIS),  and  the  Uniform  Crime 
Reporting  (UCR)  and  National  Incident 
Based  Reporting  System  (NIBRS) 
programs. 

Ine  topics  to  be  discussed  will 
include  the  progress  of  the  NCIC  2000 
and  LAFIS  projects,  status  of  the  Brady 
Handgun  Violence  Prevention  Act.  and 
other  topics  related  to  the  management 
of  the  FBI's  criminal  history  information 
systems. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the  FBI 
CJIS  Division  programs  or  related 
matters  with  the  Board,  before  or  after. 
Anyone  wishing  to  address  this  session 
of  the  meeting  should  notify  the 
Designated  Federal  Employee,  at  least 
24  hours  prior  to  the  start  of  the  session. 
The  notification  may  be  by  mail, 
telegram,  cable,  facsimile,  or  a  hand- 
delivered  note.  It  should  contain  the 
requestor's  name;  corporate  designation, 
consumer  affiliation,  or  Government 
designation;  along  with  a  short 
statement  describing  the  topic  to  be 
addressed:  and  the  time  needed  for 


presentation.  A  nonmember  requestor 
will  ordinarily  be  allowed  not  more 
than  15  minutes  to  present  a  topic, 
unless  specifically  approved  by  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  the 
Designated  Federal  Employee.  Mr. 
Demery  R.  Bishop.  Section  Chief, 
Programs  Development  Section.  CJIS 
Division,  FBI,  935  Pennsylvania 
Avenue,  Northwest.  Washington.  DC 
20537-9700.  telephone  202-324-5084, 
facsimile  202-324-8906. 
Demoy  R.  Bisliop, 
Section  Chief,  Programs  Development 
Section,  Federal  Bureau  of  Investigation, 
Designated  Federal  Employee. 
[FR  Doc.  96-10149  Filed  4-24-96;  8:45  am) 
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Office  of  Justice  Programs 
National  Institute  of  Justice 

[OJP  (NM)  No.1077] 
RiN  1121-ZA32 

National  Instituts  of  Justice  Reissue  of 
a  Sollcilatlon  for  an  Assessment  of  the 
HIDTA  Program:  High  Intensity  Drug 
Trafficking  Arsas 

AGENCY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs.  National 
Institute  of  Justice. 
ACTION:  Aimouncement  of  the 
availability  of  the  National  Institute  of 
Justice  Reissue  of  a  Solicitation  for  an 
Assessment  of  the  HIDTA  Program: 
High  Intensity  Drug  Trafficking  Areas. 

ADDRESSES:  National  Institute  of  Justice. 

633  Indiana  Avenue.  NW..  Washington. 

D.C.  20531. 

DATES:  The  deadline  for  receipt  of 

proposals  is  close  of  business  on  June  4. 

1996. 

FOR  FURTHER  INF0RMATKX4  CONTACT: 

James  Trudeau  at  (202)  307-1355. 

National  Institute  of  Justice,  633  Indiana 

Avenue.  NW..  Washington.  DC  20531. 

SUPPLEMENTARY  INFORMATION:  The 

following  supplementary  information  is 

provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  sections  201-203.  as 
amended,  42  U.S.C.  3721-3723  (1988). 

Background 

High  Intensity  Drug  Trafficking  Areas 
(HIDTA's)  are  areas  identified  as  having 
the  most  critical  drug  trafficking 
problems  that  adversely  impact  the  rest 
of  the  country.  The  Director  of  the 
Office  of  National  Drug  Control  Policy 


designates  areas  as  HIDTA's  pursuant  to 
the  Anti-Drug  Abuse  Act  of  1988.  as 
amended.  In  1990.  five  areas  were 
designated  as  HIDTA's — Houston.  Los 
Angeles.  Miami.  New  York  Qty,  and  the 
Southwest  Border,  which  extends  from 
California  through  Texas. 

The  National  Institute  of  Justice  is 
soliciting  proposals  to  conduct  an 
assessment  of  the  HIDTA  program  in  the 
five  original  sites.  Fimding  for  this 
award  is  tentatively  set  at  S200.000. 
Interested  organizations  should  call  the 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "National  Institute  of 
Justice  Solicitation  for  an  Evaluation  of 
the  HIDTA  Program:  High  Intensity 
Drug  Trafficking  Areas"  (refer  to 
document  no.  SL000143).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
ncjrsbbs.aspensys.com.  or  gopher  to 
ncjrs.aspensys.com  71.  For  World  Wide 
Web  access,  connect  to  the  NCJRS 
Justice  Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  modem  at  9600  baud.  &-N-1. 
leremy  Travis, 

Director.  National  Institute  of  Justice. 
(FR  Doc.  96-10272  Filed  4-24-96;  8:45  am] 
BILUNO  CODE  4410-1S-P 


Lodging  of  Consent  Decree  Pursuant 
to  the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  5, 1996  a  proposed 
consent  decree  in  United  States  of 
America  v.  Cambridge  Plating 
Company,  Inc..  Civil  Action  No.  96- 
10722  RCL.  has  been  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  United 
States'  complaint,  filed  at  the  same  time 
as  the  consent  decree,  sought  penalties 
and  injunctive  relief  under  the 
Resoiut»s  Conservation  and  Recovery' 
Act.  42  U.S.C.  §6901.  et  seq.  The 
consent  decree  provides  that  the 
defendant  will  pay  $40,000  in  civil 
penalties  to  the  United  States  over  three 
and  one  half  years  and  also  provides  for 
injunctive  relief.  The  decree  further 
requires  defendant  to  perform  two 
Supplemental  Environmental  Projects. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comment  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 


Division.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Cambridge 
Plating  Company.  Inc.,  D.  J.  Ref.  90-7- 
1-680A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
SUtes  Attorney,  1107  John  W. 
McCormack  Federal  Building,  U.S.  Post 
Office  and  Courthouse,  Boston,  Ma. 
02109  and  at  the  Region  I  office  of  the 
Environmental  Protection  Agency,  One 
Congress  St.,  Boston.  Ma.  02203.  The 
proposed  consent  decree  may  also  be 
examined  at  the  Consent  Decree  Library, 
1120  G  St.,  N.W..  4th  Floor. 
Washington.  D.C  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Library,  1120  G  St.. 
N.W..  4th Floor.  Washington.  DC. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $8.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  "Consent  Decree 
Ubrary." 
Joel  KL  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  &■  Natural  Resources  Division. 
[FR  Doc  96-10153  Filed  4-24-96;  8:45  am) 
aauNO  CODE  44io-ei-M 


Notice  of  Consent  Decree  In 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Action 

In  accordance  with  the  Department 
PoUcy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Keystone  Sanitation  Company. 
Inc..  et  al..  Civil  Action  No.  1:  CV-93- 
1482.  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania  on  April  5,  1996. 

On  September  27,  1993,  the  United 
States  filed  a  complaint  against  the 
owners  and  operator  of,  and  certain 
generators  to,  the  Keystone  Landfill 
Superfund  Site  (the  "Site"),  pursuant  to 
Section  107  (a)  of  the  Comprehensive 
Enviroimiental  Response,  Compensation 
and  Uability  Act  (CERCLA),  42  U.S.C. 
9607(a).  Several  of  the  defendants 
named  third  and  fourth  parties  to  the 
action,  including  97  of  the  defendants  in 
the  proposed  Consent  EVecree.  This  de 
micromis  Consent  Decree  resolves  the 
liability  of  the  97  third  and  fourth-party 
defendants  for  the  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  the  Site.  The 
defendants  included  in  the  proposed  de 
micromis  Consent  Decree  vdW  pay  $1 
each. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
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days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station. 
Washington.  DC  20044  and  refer  to 
United  States  v.  Keystone  Sanitation 
Company.  Inc.  et  al.,  DCJ  No.  90-11-2- 
656A. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  Middle 
District  of  Pennsylvania.  Federal 
Building  and  Courthouse.  228  Walnut 
Street.  Room  217.  Harrisburg, 
Pennsylvania.  17108;  Region  III  Office 
of  the  Environmental  Protection 
Agency.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  NW..  4th  Floor.  Washington.  DC 
20005  (2021  624-0892).  A  copy  of  the 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC.  2005.  When 
requesting  a  copy  of  the  proposed 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $1.75  (twenty-five 
cents  per  page  reproduction  costs] 
payable  to  the  "Consent  Decree 
Library." 
Joel  M.  CniOT, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 
(PR  Doc  96-10212  Filed  4-24-96;  8:45  am] 
WLLfM  COOC  4410-01-M 


Notice  of  Lodging  of  Consent  Peer— s 
Pursuant  to  the  Resource 
Conservation  snd  Recovery  Act  of 
1976.  as  Amended,  42  U.S.C.  6901  et 


Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  versus 
Flour  City  Architectural  Metals,  Inc..  et 
al..  Civil  Action  No.  C2-96-327,  was 
lodged  on  March  28.  1996.  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio.  The  proposed 
consent  decree  provides  that  the 
defendants  will  pay  $100,000  in  civil 
penalties  to  the  United  States  and 
perform  a  supplemental  environmental 
project.  The  proposed  consent  decree 
will  resolve  certain  claims  of  the  United 
States  against  the  defendants  pursuant 
to  an  Administrative  Consent 
Agreement  and  Final  Order  ("CAFO") 
entered  into  on  October  27,  1988, 
regarding  a  steel  wall  panel 
manufacturing  plant,  formerly  known  as 
the  E.G.  Smith  plant.  located  at  530 
North  Second  Street  in  Cambridge, 
Ohio. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  Flom  City  Architectural 
Metals.  Inc..  et  al..  DCJ  Ref.  #90-7-1- 
628. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Ohio,  280  North  High  Street,  Fourth 
Floor,  Coliunbus,  Ohio  43215;  the 
Region  5  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago,  Illinois  60604;  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  N.W.,  4th  Floor,  Washington, 
DC.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amoimt  of  $6.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library, 
loel  M.  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 
(PR  Doc.  96-10213  Filed  4-24-96;  8:45  am] 

MLUNQ  OOOC  4410-ei-«l 


Notice  of  Lodging  of  Consent  Order 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Leggett  &■  Piatt,  Incorporated,  Civil 
Action  No.  96-C-366,  has  been  lodged 
with  the  United  States  District  Court  of 
the  Eastern  District  of  Wisconsin  on 
April  1, 1996. 

The  Consent  Decree  resolves  the 
claims  alleged  against  defendant, 
Leggett  &  Piatt,  Incorporated  ("Leggett"), 
under  the  Clean  Water  Act  ("Act"),  33 
U.S.C.  1251  et  seq.  The  proposed 
Consent  Decree  provides  that  Leggett 
shall  not  discharge  certain  process 
waste  water  to  a  publicly  owned 
treatment  works  from  two  of  its  facilities 
in  Grafton,  Wisconsin,  without  30  days 
prior  notice.  The  proposed  decree  also 
provides  that  any  such  discharge  shall 
be  in  compliance  with  applicable 
pretreatment  standards,  and  that  Leggett 
shall  submit  reports  regarding  its 
compliance  with  the  Consent  Decree. 
The  proposed  Consent  Decree  also 
provides  for  the  payment  by  Leggett  of 
a  civil  penalty  of  $450,000  for  its  alleged 


failures  to  comply  with  federal 
pretreatment  standards,  as  codified  at  40 
CFR  Part  464,  Subpart  A,  and  with  40 
CFR  403.12. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  Of  Justice. 
P.O.  Box  7611,  Washington,  D.C.  20044, 
and  should  refer  to  United  States  v. 
Leggett  ft  Piatt,  Incorporated,  D.J.  Ref. 
90-5-1-1-5074. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Wisconsin,  517  E.  Wisconsin  Ave., 
Milwaukee,  Wisconsin  53202,  at  the 
Office  of  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  V,  200  West  Adams 
Street,  Chicago,  Illinois  60606,  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  also 
be  cotained  in  person  or  by  mail  from 
the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.00  (25  cents 
per  page  reproduction  costs)  payable  to 
the  "Consent  Decree  Library." 
Joel  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doa  96-10214  Filed  4-24-96;  8:45  am] 
MLUNQ  CODE  4410-01-11 


Notloe  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uat)illty  Acf 

Notice  is  hereby  given  that  a  proposed 
partial  consent  decree  in  United  States 
V.  Torger  L  Oaas,  et  al.,  Qvil  Action  No. 
90-75-BU-PGH  (D.  Montana),  was 
lodged  on  March  3, 1996  with  the 
United  States  District  Court  for  the 
district  of  Montana,  Butte  Division.  The 
proposed  partial  consent  decree  resolves 
the  United  States'  claims  for  response 
costs  at  the  Montana  Pole  and  T^ating 
Plant  Superfund  Site  pursuant  to 
Sections  107  and  113(g)  of  the 
comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  as  amended. 
42  U.S.C.  9607  and  9613(g).  Under  the 
terms  of  the  Consent  Decree,  the  Settling 
Defendants,  the  Atlantic  Richfield 
Company,  the  Burlington  Northern 
Railroad  Company,  Inland  Properties. 
Inc.,  Montana  Resources,  Inc.,  and 
Dennis  R.  Washington  will  pay  the 


United  States  the  sum  of  $2,700,000  in 
settlement  of  the  United  States'  past 
response  cost  claims  and  $35,070,000  in 
future  response  costs  inciirred  and  to  be 
inoirred  by  the  United  States  and  the 
State  of  Montana  for  the  cleanup  of 
contaminated  soils  and  groundwater  at 
the  Montana  Pole  and  Treating  Plant 
Superfund  Site  (the  "Site")  located  near 
Butte,  Montana.  Futtire  costs  are 
estimated  to  be  $35  million.  The 
Consent  Decree  provides  for  a  reopener 
if  these  costs  exceed  $41  miUion.  This 
proposed  decree  also  settles  counter 
claims  brought  by  defendants  against 
the  United  States  and  defendants' 
CERCLA  Section  107  and  113  claims 
against  the  Environmental  Protection 
Agency's  response  action  contractors, 
Riedel  Environmental  Services,  Inc.  and 
Roy  F.  Weston.  Inc. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
v.  Torger  L  Oaas,  et  al.,  Qvil  Action  No. 
9&-75-BU-PGH  (D.  Montana),  DOJ  Ref. 
090-11-2-429.  Commenters  may  request 
an  opportunity  for  a  public  meeting  in 
the  affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  ccmsent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natxiral  Resources  EKvision,  Denver 
Field  Office,  999  18th  Street,  North 
Tower  Suite  945,  Denver,  Colorado, 
80202  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  202-624-0892! 
A  copy  of  the  proposed  partial  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amoimt  of 
$20.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library.  Attachments  to  the  proposed 
partial  consent  decree  can  be  obtained 
for  the  additional  amoimt  of  $46.75. 
Joel  M.  Grow,    - 

Chief,  Environmental  Enforcement  Section. 
(FR  Doc.  96-10267  Filed  4-24-96;  8:45  am] 
MLUNQ  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 


given  that  a  proposed  Consent  Decree  in 
United  States  versus  Island  Realty,  Inc.. 
Qvil  Action  No.  93-5805  (E.D.Pa.),  was 
lodged  on  March  27, 1996,  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
decree  addresses  Island  Realty's 
violations  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos  that  occurred 
at  the  former  Celotex  manufacturing 
plant  located  at  3600  Grays  Ferry 
Avenue  in  Philadelphia,  Pennsylvania. 
Island  Realty  violated  the  NESHAP  by 
failing  to  wet  and  cover,  or  otherwise 
seal  from  outside  air,  asbestos 
contaminated  waste;  by  failing  to  submit 
a  plan  for  removal  of  asbestos 
containing  materials;  and  by  failing  to 
remove  asbestos  containing  materials 
from  the  faciUty. 

Under  the  proposed  Consent  Decree, 
Island  Realty  will  pay  a  dvil  penalty  of 
$40,000,  has  agreed  to  submit  a  final 
report  of  its  cleanup  activities  to  EPA 
within  75  days  of  the  date  of  entry  of  the 
Decree,  and  to  comply  with  the  asbestos 
NESHAP  in  the  future.  As  to  future 
compliance.  Island  Realty  has  agreed  to 
detailed,  specific  requirements 
regarding  the  conduct  of  future 
demolition  or  renovation  operations, 
site  inspection,  sampling  and  analytical 
protocols,  and  worker  training.  The 
Decree  also  contains  provisions  for 
Island  Realty  to  pay  stipulated 
penalties,  ranging  from  $5,000  to 
$15,000,  for  any  future  violations  of  the 
NESHAP. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  versus 
Island  Realty.  Inc..  DOJ  Ref.  #90-5-2-1- 
1914. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1250,  Philadelphia,  Pennsylvania 
19106-4476;  the  Region  III  Office  of  the 
Environmental  Protection  Agency.  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  to 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.50  (25  cents  per  page 


reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

)od  M.  GroH, 

Section  Chief,  Environmental  Enforcement 

Section,  Enviroiunent  and  Natural  Resources 

Division. 

[FR  Doc  96-10211  Filed  4-24-96:  8:45  am] 

MLLMQ  COM  441»«-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^IM-31  J22  and  TA-W-31  ^23^ 

Hiil  Company.  IncorpocBlsd;  Fort  SniNh 
Arkansas  and  Chartaston,  Arkanaaa; 
Notice'^  Revised  DelerminaMon  on  . 


On  March  22, 1996,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Apphcation  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  will  soon  be  pubUshed  in  the 
Federal  Register. 

tovestigation  findings  show  that  the 
workers  produced  men's  western  shirts. 
The  workers  were  denied  TAA  because 
the  "contributed  importantly"  test  of  the 
Group  Eligibihty  Requirements  of  the 
Trade  Act  was  not  met.  This  test  is 
generally  determined  through  a  survey 
of  the  workers'  firm's  major  declining 
customers. 

The  Department  conducted  a 
secondary  survey  of  Hill  Company 
customers.  New  tovestigation  findmgs 
on  reconsideration  shows  that  a 
secondary  customer  tocreased 
purchases  of  men's  western  shirts  from 
Foreign  sources  by  more  than  100% 
bom.  1993  to  1994. 

Other  findmgs  on  reconsideration 
show  that  the  quantity  of  U.S.  imports 
of  men's  shirts  tocreased  annually  from 
1993  through  1994.  and  to  the  twelve 
months  through  September  1995 
compared  to  1994. 

Condusioii 

After  careful  consideration  of  the  new 
facts  obtatoed  on  reconsideration,  it  is 
concluded  that  the  workers  of  Hill 
Company,  tocorporated  of  Fort  Smith 
and  Charleston.  Arkansas  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  men's  western  shirts  produced  at 
the  subject  firm. 

"All  workers  of  Hill  Company. 
Incorporated.  Fort  Smith.  Arkansas  (TA-W- 

31.622)  and  Charleston,  Arkansas  (TA-W- 

31.623)  who  became  totally  or  partially 
se(>arated  from  employment  on  or  aft^ 
October  26. 1994  are  eligible  to  apply  for 
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adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC,  this  8th  day  of 
April  1996. 
RinnU  T.  Kiia, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-10199  Filed  4-24-96;  8:45  am] 
MUMOCOOf  4610-3»-H 


Investigations  Regarding  Certlflcations 
of  Ellgit>illty  To  Apply  for  NAFTA 
Transitional  Ad)u8tin«nt  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 


identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA).  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (IX)L),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
of  after  December  8. 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
ehgible  to  apply  for  NAFTA-TAA  imder 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  bom  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 

APPENDIX 


request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  May  6, 
1996. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
adchess  shown  below  not  later  than  May 
6, 1996. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 
DOL,  Room  C-4318,  200  Constitution 
Avenue  NW.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  this  16th  day 
of  April.  1996. 
RiiawU  T.  Kile, 

Acting  Program  Manager,  Policy  Gr 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


Date  re- 

Petitioner (unKxVworfcers/firm) 

Location 

ceived  at 

(jovemor's 

office 

Petition  No. 

Articles  produced 

Equitabte  Resources  Energy  Co.;  Drilling 

Buckhannon,  WV  ... 

10/19/95 

NAFTA-00662 

Natural  oM  arxi  gas. 

and  Exploration  (Co.). 

Selmet;  Golf  (Wkrs)  

Atoany.  OR  

10/30/95 

NAFTA-00663 

Titanium  golf  dub  heads. 

Koring  Brothers.  Inc.  (Wkrs)  

Long  Beach.  CA  .... 

10rB0«5 

NAFTA-00664 

Netting  and  twine. 

American  Meter  Company:  Industrial  Prod- 

Erie. PA  

10/30/95 

NAFTA-00666 

Regulator  assembly  for  gas  meters. 

ucts  Div.  (lUE). 

Scentique  Boudoir  Accessories  Inc.  (Co.) 

Cartxxxlale,  PA  

10/31/95 

NAFTA-00666 

Linoerie  arxj  accessories. 

Diesel  Recon  Conpany  (Co.)  

Sante  Fe  Springs, 
CA. 

10/31/95 

NAFT/MX)667 

Remanufacturing     of     dtesel     engines 
(Cummins). 

Christian    Fashions;    (formerly    Montana 

El  Paso.  TX  

11/01/95 

NAFTA-00668 

Denim  jeans  and  assorted  denim  ck>lhing. 

Fashions)  (Co.). 

Kellogg  Company;  San  Leandro  (AFGM) 

San  Leandro,  CA  ... 

11/01/95 

NAFTA-00669 

Ready  to  eat  cereal. 

Bausch  and  Lomb;  Personal  Products  Div. 

Rochester.  NY  

11/01/95 

NAFTA-00670 

Personal  dental  accessories. 

(Wkrs). 

Aquatech       Inc.;       Greenwod/East-West 

(LMO). 
Western  Reserve  Products;  Visador  Div  .... 

El  Paso,  TX  

11/02/95 

NAFTA-00671 

Jeans  and  assorted  denim  products. 

Jasper.  TX  

11/02/95 

NAFTA-00672 

Decorative  glass  prtxlucts. 

Hydra-Co  Enterprises  Inc.  (Wkrs)  

Syracuse,  NY 

11/06/95 

NAFTA-00673 

Electricity. 

Wondermaid  Inc.;  Wondermaid  and  De  La 

Washington,  MO  .... 

11/06/95 

NAFTA-00674 

Women's  daywear  and  undergarments. 

Rose  (UNITE). 

M.J.  Electnc  Inc.;  Industrial  (IBEW)  

Iron  Mt..  Ml  

11/06/95 

NAFTA-00675 

Electricity. 

Automotive  seat  covers. 

Greenfiekl    Research    Inc.;    Howe    Plant 

Howe.  IN 

11/08«5 

NAFTA-00676 

(Wkrs). 

Triangle  Wire  4  CaOe  (IBEW)  

Glen  Dale.  WV 

11/08/95 

NAFT/MX)677 

Steel  conduit  and  strip  steel. 
TnjcMng  of  styrene  manomer. 

Sons  Transportation  Wkrs) 

SpringfieM,  MA  

11/09/95 

NAFTA-00678 

Cal-Style  Furniture  Mfg.  Co.  (Co.)  

Compton,  CA  

11/09/96 

NAFTA-00679 

Dinette  sets. 

Inland  Steel  Company;  Industrial  Products 

East  Chfcago,  IL  .... 

11/09/95 

NAFTA-00680 

Steel  products  ie.  aHoy  plates. 

Plate  Div.  (USA). 

Abemarie    Spinning    Mills;    Martin    Mills 

Altiemarie.  NC  

11/12/95 

NAFTA-00681 

Yam  and  fabrics. 

(Wkrs). 

Details  by  Patricia  Green  (Wkrs) 

Portland,  OR 

11/13/95 

NAFTA-00662 

Women's  fashion  belts 

VF  Corporatkw;  Lee  Apparel  (UFCW)  

St.  Joseph,  MO 

11/12/95 

NAFTA-00683 

Jeans  and  related  denim  items. 

Mead  Products;  Salem  (UPIU) 

Salem,  OR  

11/15«5 

NAFTA-006ft4 

Trimmer  machines,  envelope  machines, 

etc. 
Laminated  floors  and  butcher-bkxk  fur- 
niture. 
Dishwashing  liquids  and  powdered  deter- 

Rad Woodvwxk  Co.  Inc.  (UWA)  

Nescopeck,  PA 

11/15«5 

NAFTA-00685 

Colgate  Palmolive  Co.;  LiqukJs  and  Pow- 

Clartcsville, IN 

11/16«5 

NAFTA-00686 

dered  Detergents  (CWU). 

gents. 

American    Knitting    Mills    of    Miami,    Inc. 

Opa  Locka,  FL 

11/16/95 

NAFTA-^X)687 

ChiMren's  sweaters. 

(Wkrs). 

Becton  Dk:kinson;  Acute  Care  (Wkrs) 

El  Paso,  TX  

11/20/95 

NAFTA-00688 

Medk»l  devices  and  surgical  gtoves. 
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APPENDIX— Corrtinued 


Petitioner  (urMon/workers/fimfi) 


Location 


Brookshire  Group  (USA)  

Carpenter  Manufacturing  (UAW) 

Newsday:  New  York  Newsday  (GCIU)  

Southern  Apparel  Co.;  Blue  (Co.)  

Wrangler  (Wkrs)  

Ftour  Daniel  Inc.;  NPOSR  (Wkrs)  

Colebrook  Terry  Inc.;  Yori<  and  Colebrook 
Plants  (UNITE). 

Intercontinental  Branded  Apparel  (UNITE) 

Boise  Cascade  Tirrter  and  Wood  Prod- 
ucts; Northeast  Oregon  Regk)n  (LU 
2821). 

Johnson  Controls;  SSD  (LOCAL  433)  

McAllen  Separation  Company  (Wkrs)  

Robertshaw  Controls  Co.;  Grayson  Con- 
trols Div.  (Co.). 

Matsushita  Electric  Company  of  America; 
Matsushita  LogistKS  Company  (Wkrs). 

Country  Makj  Sportswear  Inc.;  (two  k)ca- 
tk>ns)  (Wkrs). 

York  International;  Miller  Picking  (USWA) 

AT4T  Mkxa-oelectronics;  Opoelectronics 
(IBEW). 

American  Standard:  Plumbing  and  Fittings 
(USWA). 

Oxford  Industries;  (two  kxations)  (Co.)  

SEA  Enterprises  (Co.)  

Tri-Con:  Tokyo  Seat  (AFLCIO) 

EBingson  Lumber  Co.;  Burnt  River  Div. 

(Wkrs). 

Rome  Mfg.  Co.  (Co.)  

Sara  Lee  Knit  Products  (Co.)  

Ateoa    Fujikura    LTD.;    Circuit    Assembly 

(Wkrs). 

Southwestern  Cutting  Sendee  (Wkrs)  

Allied  Signal  Equipment  Systems  (Wkrs)  ... 
Marshall  Electronic  Corp.;  Rochester  Plant 

(Co.). 
Crown  Cori<  and  Seal  Co.  Inc.;  Plant  1 

(1AM  &  AW). 

Port  Gamble  Country  Store  (Co.) 

Paxport  Mills  inc.  (Co.) 

American  Hardwoods  Inc.;  Brands  Corp. 

(Wkrs). 
Newell  Window  Furnishings;  Joanna  Win- 
dow Decor  (UPIU). 

R.D.  Simpson  (Wkrs) 

Wheelabrator  Air  Polution  Control  (Wkrs) 

Turner  and  Seymour  Mfg.  Co.  (Wkrs) 

GoukJ-Shawmut  Circuit  Protection  (IBEW) 

H.H.  Cutler;  VF  Corporatkjn  (Co.)  

EIS  Brake  Parts;  Standard  Motor  Products 

Inc.  (Wkrs). 

Dressing  for  Two  (Wkrs)  

Kari  J.  Man(  (Wkrs)  

Rexam    DSl    Inc.;    d/b/a    Shore    Reboul 

(LOCAL  132). 

Decor  Home  Fashkxis  (LOCAL  132)  

Rockwell    Int.;    Semiconductor    Systems 

(Wkrs). 

Cutting  Sen/tees  (Wkrs) 

Final  Finish  (Co.)  

Amistad  Beef  Company  LD  (Co.) 

Synergy  Servfces  Inc.;  Greenwood  Mills 

(Wkrs). 
Siemen's    Energy   and   Automation   Inc.; 

Residential  Products  Div.  (Wkrs). 
Anchor  Glass  Container  Corp.  (GMPPAW) 


McCordsviHe.  IN  .... 

Mitchell,  IN 

Melville,  NY 

RotiertsonviHe.  NC 

Lorx)ke,  AR 

Casper,  WY  

Colebrook,  PA  

Hialeadh,  FL 

Le  Grande,  OR 

Lexington,  KY  

Chariotte,  NC 

Long  Beach.  CA  .... 

Ft.  Worth.  TX  

Danville.  PA 

Johnstown,  PA 

Clark,  NJ 

Paintsville,  KY 

Atlanta,  GA  

Kent,  WA  

Cape  Girardeau. 

MO. 
Baker  City,  OR  

Rome,  GA 

Eastman,  GA  

El  Paso,  TX  

El  Paso.  TX  

Eatontown,  NJ  

Rochester.  IN 

Philadelphia.  PA  .... 

Port  Gamble.  WA 

Tacoma,  WA 

Tualatin.  OR  

Freeport,  IL 

Cartersville.  GA  

Pittsburgh.  PA 

Bonners  Feny.  ID 
Newtxjryport,  MA  ... 
Grand  Rapids.  Ml 
Rural  Retreat.  VA 

New  Yort<  City.  NY 

New  Yortt,  NY  

Freeport,  NY  


Brooklyn.  NY 
El  Paso,  TX  . 


I  El  Paso,  TX  

I  El  Paso,  TX  

I  Eagle  Pass,  TX 
El  Paso,  TX  


Date  re- 
ceived at 
GoverTX)r's 
offce 


El  Paso,  TX 


Cliffwood,  NJ 


Petition  No. 


11/20/95 
11/20/95 
11/20/95 
11/20/95 
11/20/96 
11/21/95 
11/21/95 

11/21/95 
11/22/95 


11/27/95 
11/27/95 
11/27/95 

11/27/95 

11/27/96 

11/27/95 
11/27/95 

11/28/95 

11/28/95 
11/30/95 
12/04/96 

12/04/95 

12/05/95 
12/04/95 
12A)5«5 

12A)5/95 
10/27/95 
11/30/95 

12/08«5 

12/08/95 
12/08/95 
12/11/95 

12/11/95 

12/13/95 
12/13/95 
12/1 3«5 
12/14/95 
12/18/95 
12/15/95 

12/18/95 
12/18/95 
12/18/95 

12/18/95 
01/03/96 

01/03«6 
12/28/95 
12/1 8«6 
01/03«6 

12/19/95 

01/16/96 


NAFTA-00689 
NAFTA-00690 
NAFTA-00691 
NAFTA-00692 
NAFTA-00693 
NAFTA-00694 
NAFTA-00695 

NAFrA-00696 
NAFTA-00697 


NAFTA-00698 
NAFTA-00699 
NAFTA-00700 

NAFTA-00701 

NAFTA-00702 

NAFTA-00703 
NAFTA-00704 

NAFTA-00705 

NAFTA-00706 
NAFTA-00707 
NAFTA-00708 

NAFTA-00709 

NAFTA-00710 
NAFTA-0071 1 
NAFTA-00712 

NAFTA-00713 
NAFTA-00714 
NAFTA-0071 5 

NAFTA-0071 6 

NAFTA-0071 7 
NAFTA-0071 8 
NAFTA-0071 9 

NAFTA-00720 

NAFTA-00721 
NAFTA-00722 
NAFTA-00723 
NAFTA-00724 
NAFTA-00725 
NAFTA-00726 

NAFTA-O0727 
NAFTA-00728 
NAFTA-00729 

NAFrA-00730 
NAFTA-00731 

NAFTA-00732 
NAFTA-00733 
NAFTA-00734 
NAFTA-00735 

NAFTA-00736 

NAFrA-00737 


/Articles  produced 


Fans  and  blowerwtieels. 

Busbodws. 

Newsprint 

Western  jeans. 

Jeans. 

Crude  oil  and  natural  gas. 

Lactes  lingerie. 

Men's  suits. 
Timber. 


Dampers. 

Shirt  coHtfs. 

Gas  controls  valves. 

Cokx  television  and  nvcrowave  ovens. 

ChikJren's  wear  for  girts. 

HVAC  equipmenL 

Under-water  communication  repeaters. 

Pkjmbing  and  fitting  products. 

Shirts. 

Manufacturer  coupons. 

Automotive  seat  covers. 

Lumber. 

Men's  pants. 

T-shirts. 

Circuits. 

Cutting  of  textiles. 
Printed  circuit  txiards. 
Output  transformers. 

Steel  food  carts. 

Retail  store. 

Red  cedar  fencing. 

Softwood  lumber. 

Rollers  arxj  shades. 

Denim  jeans  arvj  shorts. 

Starxlard  air  pollution  control  products. 

Wekled  chain. 

Circuit  protection  devices. 

T-shirts  and  sweatshirts. 

Automot>ile  brake  products. 

Women's  sportswear  and  apparel. 
Family  ctottvng  and  housewares. 
Plastic  moktod  cosmetic  cases. 

Plastk:  housewares. 
Telecommunications  arcurt  boards. 

Denim. 

Denim  apparel. 

Beef  and  Beef  by-products. 

Machinery  maintenance. 

Residential  main  circuit  breakers 

Glass  bottles. 
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APPENDIX— Continued 


Petitioner  (unKXi/workers/fiim) 


Location 


Date  re- 
ceived at 
Governor's 
office 


Petition  No. 


Articles  produced 


Caph  Lighting;  Thomas  Industries  (IBEW) 

Miller  Brewing  Co.  (UAW)  

Tailor  Tech  (WKrs) 

W.B.  Thompson  Co.,  Inc.  (WKrs)  

Lewistown  Specialty  Yarns  Inc.  (UNITE)  ... 

Major  League  Inc.  (Co.)  

Capin  Mercantile  Corp.  (Wkrs) 

La-Del  Mfg.  Co..  Inc.  (Wkrs)  

McCulloch  Corp.  (Co.) 

Shaneco  Mfg.,  Inc.  (Wkrs) 

Niagara  Falls  Business  Forms  (Wkrsl)  

G.N.    Nettest;    Laser    Precision    Diviskjn 

(Wkrs). 
Equitable   Resources  Energy  Co.;   Union 

Drilling  (Co.). 

Milliken  &  Co.;  Barnwell  Plant  (Wkrs)  

LaSevilla  Fashions  Inc.;  Mangham  Plant 

(Co.). 
Rhone-Poulenc  Inc.;  Newark  Plant  (Wkrs) 
Tuttex  Corp.;  Marion  Plant  (Wkrs) 

Omak  Wood  Products  Inc.  (WCIW)  

Smithkline  Beecham;  Consumer 

Healthcare  (Co.). 
U.S.  Enerlek  (Wkrs)  

American  National  Can  (USA)  

Rockmart  Apparel;  Niki  Inc.  (Wkrs)  

General  Milte  Inc.;  Marketing  (Wkrs)  «... 

Adrian  Mfg.  Inc.  (Co.)  

Stitches  (Wkrs)  

Everest   and   Jennings;    Earth   City   Mfg. 

(lAMAW). 

Emerson  Electric;  EMD  (Wkrs)  

L.E.  Matchett  Trucking  (TEAMSTERS) 

James    River    Corp.;    Coated    Products 

(AWPPW). 
Energy   Fuels  Nuclear  Inc.;  White  Mesa 

Mill  (Co.). 
Natk>nal  Supermaritets  Inc.;  Loblaw  Com- 
panies Limited  (UFCW). 
Wrangler    Inc.;    Silveriake    Fashion    Unit 

(LMO). 
Anchor  Glass  Container  Corp.;  Plant  18 

(GMPPAWIU). 

Farr  Company  (Wkrs) 

F.G.  Montabert  Inc.  (UFCS)  

Gtobe    BuikJing    Materials    Inc.;    Chester 

Plant  (Wkrs). 

UCAR  Carbon  Co.  Inc.  (lUOE)  

New  River  Furniture  Industry  Inc.  (Wkrs)  ... 

Ca  Ce  Len  Mfg.  Inc.  (Co.) 

Eagie    Pitcher    Construction    Equipment 

Systems  (LOCAL  826). 

MBCA  Mfg.  Inc.  (Co.)  

Rio  Algom  Mining  Corp.;  Bill  Smith  Project 

(Wkrs). 
Pacificorp;    Centralia    Mining    Co.    (AFL- 

CIO). 

Bass  Mfg.  Co.  Inc.  (Wkrs)  

Trinova      Corp.;      Aeroquip— Henderson 

(Wkrs). 

ACCO  USA;  Wilson  Jones  Div.  (IBT)  

Starxlard  Textile  Contractors  Inc.  (Co.)  

Burlington  Industries  (Wkrs)  

Central  Penn  Sewing  Machine  Co.  Inc. 

(Wkrs). 


Los  Angeles,  CA  ... 

Milwaukee.  Wl  

Catawissa,  PA 

Iron  Mountain,  Ml 

Lewistown,  PA 

Jasper,  GA 

Nogales,  AZ 

Lawrenceburg,  TN 
Lake  Havasu  City, 
AZ. 

El  Paso.  TX  

Niagara  Falls,  NY 
Utica,  NY  

Buckhannon,  WV  .. 

Barnwell,  SC 

Mangham,  LA  

Nevwk.  NJ 

Marion,  NC  

Omak,  WA  

Clifton.  NJ  

Farmington,  NM  .... 

St.  Louis,  MO 

Rockmart,  GA  

GoMen  Valley,  MN 

El  Paso,  TX  

El  Paso,  TX  

Earth  City,  MO 

Kennett,  MO  

Veradala.  WA  

Portland,  OR 

Blanding,  UT 

St.  Louis,  MO 

El  Paso,  TX  

Houston,  TX 

West  Ha2elton,  PA 
MkJand  Park,  NJ  .. 
Chester,  WV  

Columbia,  TN 

Galax,  VA  

Granger.  TX 

Lubbock.  TX  

El  Paso.  TX  

Douglas,  WY 

Centralia.  WA  

Camden.  TN  

Henderson.  KY  

Hinsdale,  IL 

Knoxville,  TN  

New  York  City,  NY 
Bkxxnsburg,  PA  .... 


01/16/96 
12/21/95 
12/15/95 
12/20/95 
12/27/95 
12/28/95 
12/18/95 
01/16/96 
01/06«6 

01/02/96 
01/11/96 
01/12«6 

01/10/96 

01/15/96 
01/12/96 

12/28/95 
1/16/96 

1/3/96 
12/27/95 

12/21/95 

12/28/95 

1/3/96 

1/8/96 

1/11/96 

1/17/96 

1/17/96 

1/17/96 

1/17/96 

12/29/95 

1/17/96 

1/18/96 

1/16/96 

1/22/96 

1/23/96 

12/16/95 

1/16/96 

1/22/96 

1/23/96 

01/23/96 

1/17/96 

1/23/96 
1/23/96 

1/24/96 

1/22/96 
1/25/96 

1/23/96 
1/23/96 
1/24/96 
1/25/96 


NAFTA-00738 
NAFTA-00739 
NAFTA-00740 
NAFTA-^741 
NAFTA-00742 
NAFTA-^743 
NAFTA-00744 
NAFTA-00745 
NAFTA-00746 

NAFTA-00747 
NAFTA-00748 
NAFTA-00749 

NAFTA-00750 

NAFTA-00751 
NAFTA-00752 

NAFTA-00753 
NAFTA-00754 

NAFTA-00755 
NAFTA-00756 

NAFTA-00757 

NAFTA-00758 
NAFTA-00759 
NAFTA-00760 
NAFTA-00761 
NAFTA-00762 
NAFTA-00763 

NAFTA-00764 
NAFTA-00765 
NAFTA-00766 

NAFTA-00767 

NAFTA-00768 

NAFTA-00769 

NAFTA-^770 

NAFTA-^771 
NAFTA-00772 
NAFTA-^773 

NAFTA-00774 
NAFTA-00775 
NAFTA-00776 
NAFTA-00777 

NAFTA-00778 
NAFTA-00779 

NAFTA-00780 

NAFTA-00781 
NAFTA-00782 

NAFTA-00783 
NAFTA-00784 
NAFTA-00785 
NAFrA-00786 


HousehokJ  lighting  equipment 

Beer. 

Chiklren's  and  ladies  clothing. 

Mining  products  and  supplies. 

Polyester  yam. 

Sportswear. 

Warehousing  of  retaN  items. 

Ladles  sportswear. 

Lawn  and  garden  equipmenL 

Children's  ck)thing  and  accessories. 
Business  lorms. 
Circuit  boards. 

Natural  gas. 

Fabric  and  yam. 
Men's  pants. 

Defoamers  arxl  textile  chemicals. 

Knit     clothing     i.e.     sweatshirts     arxl 

sweatpants. 
Lumber. 
Emulsion. 

Productkxi  equipment  for  oil  arxj  natural 

gas  fiekls. 
Beverage  cans. 
Women's  jeans  and  uniforms. 
Coupons. 
Chiklren's  ck>thing. 
Garments. 
Wheek^hairs. 

Electric  nx>tors. 
Trucking  related  servwes. 
Frozen  food  packaging  filnr 

Urarwum  oxkJe. 

Groceries. 

Jeans  and  denim  products. 

Glass  containers. 

HVAC  filters. 
Woven  textle  labels. 
Shirtgles. 

Graphite  electrodes. 

Upholstered  livingroom  furniture. 

Ctothing. 

Caterpillar  equipmenL 

T-Shirts. 
Uranium. 

Electrical  energy. 

Ladies  tops. 
Aeronautnal  equipmenL 

Printed  paper  offwe  products. 
Golf  shirts. 

Wool  fabric  (sales  arxj  administration). 
Industrial  sewing  machines  and  parts. 
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Date  re- 

Petitioner (unKXi/wortcers/firm) 

Location 

ceived  at 

Governor's 

offne 

Petition  No. 

Articles  produced 

MK  Rail  Corp.;  Mountaintop  LoconrK)tive 

Mountaintop.  PA  .... 

1/25/96 

NAFTA-00787 

Locomotives. 

Div.  (Wkrs). 

Imperial  Metal  and  Chemical  Co.  (USA)  .... 

Philadelphia.  PA  .... 

M25/96 

NAFrA-00788 

Aluminum  printing  plates. 

Takata  Seat  Belts  Inc.  (Wkrs)  

Douglas,  AZ 

1/26/96 

NAFTA-00789 

Seat  belts. 

WTD    Corp.;    Morton    Forest    Products 

Morton,  WA 

1/26«6 

NAFTA-00790 

Lumber. 

(WCIW). 

Spartan  Printing  (GUlU)  

Walsh.  IL 

1/26/96 

NAFTA-00791 

Printed  magaznes  arxl  perxxlicals. 

Boise  Cascade  Corp.  (UBCJOA)  

Yakima,  WA 

12/19/95 

NAFT/V-00792 

LumtMT 

W.F.  Stephens  Mfg.  Co.  Inc.  (Co.) 

Pulaski,  TN  

1/26/96 

NAFTA-00793 

Denim  jeans. 

Mike's  Bkwks  (Wkrs) 

Forks,  WA 

1/29/96 

NAFTA-00794 

Cedar  shakes  and  shingles. 

Christian  Bros.  Logging.  Inc.  (Co.) 

Cascade,  ID 

1/29/96 

NAFTA-00795 

Timber. 

Pent-House  Sales  Corp.  (Wkrs) 

Franklin.  MA  

1/29/96 

NAFTA-00796 

Ladws  bells  and  aooessories. 

PhHips  Consumer  Electroracs  Co.  (lUE)  .... 

Arden.  NC 

1/30/96 

NAFTA-00797 

Plastic  tslevision  y^ntwi^tr^t 

Profomi  Products  USA  Inc.  (Wkrs)  

Everson,  WA 

1/09/96 

NAFrA-00798 

Automobile  hardtops. 

Wamaco;  Warner's  Div.  (Wkrs) 

Sytvania,  GA 

02A)2/96 

NAFTA-00799 

Intimate  apparel. 

National  Metal  Products  (IWIL)  

BensenvUle,  IL  

01/31/96 

t^FTA-00800 

Railroad    friction    products    (kx»motive 
shoes)  and  automotive  stampings. 

Takata  Seat  Belts  Inc.;  Gateway  Safety 

Del  Rk),  TX  

01/31/96 

NAFTA-00801 

Safely  restraint  oomponents. 

Systems  (Wkrs). 

Maiiinckrodt  Anesthesk)k)gy  Div.  (Wkrs)  .... 

Earth  City,  MO 

02A)1/96 

NAFTA-00602 

Modicfll  devices. 

Union  Special  Corp.  (Wkrs) 

Hunttey,  IL  

Hammond.  IN  

01/31/96 

NAFTA-O0603 

Industrial  sewing  machines. 
Walpaper  and  borders. 

Irrperial  Wallcoverings,  Inc.;  A  Collins  and 

02J02J9& 

NAFTA-00604 

Aikman  Company  (UPIU). 

PMI  Food  Equipment  Group;  Plants  1 1  & 

Troy.  OH  

02J02m 

NAFTA-00805 

Commercial  dishwashers. 

12  (UAW). 

Blue  Mesa  Forest  Products  Inc.  (Wkrs)  

Montrose,  CO  

01/31/96 

NAFTA-00806 

Lumber. 

Inland  Container  Corp.;  A  Temple  Inland 

Macon.  GA 

02A)6/96 

NAFrA-00807 

Containers. 

Co.  (UPIU). 

Quality  Stitching  Inc.  (Wkrs) 

Saluda.  SC  

02/05/96 

NAFTA-00808 

Boxer  shorts.  arxJ  ladMS  tops  arxl  parts. 

Textile  Networte  Inc.  (Co.) 

Knoxville,  TN  

02/05/96 

r4AFTA-00809 

Tee  shirts. 

Pope  and  Talbot  inc.;  Eau  Claire  Plant 

Eau  Claire,  Wl  

02/05«6 

NAFTA-00810 

Diapers. 

(UPIC). 

St  Mary's  Sewino  Ind.  (Wkrs) 

Edcouch,  TX  

02/06/96 

NAFTA-0081 1 

Pants. 

Quality  Aluminum  Casting  Co.  (UAW)  

Waukesha.  Wl  

02/07/96 

NAFTA-00812 

Aluminum  kxjndry  castings. 

Wirakrafl  Industries  Inc.;  Burdiff  Div.  (Co.) 

Franklin,  NC 

02A)7/96 

NAFTA-0081 3 

Wiring  harnesses. 

Howard  Mfg.  Co.;  Howard  Ladder  (WCIW) 

Kent,  WA  

02/07/96 

NAFTA-0081 4 

Ladders. 

Smith's    Home    Furnishings;    Bellingham 

Bellingham.  WA  

02A)7/96 

NAFTA-0081 5 

HousehokJ  appliances. 

Store  (Wkrs). 

Horsestioe  Bar  Ranch  (Co.) 

Ola,  ID  

02/07/96 

NAFTA-0081 6 

Beef  cattie  and  gram. 
Wire  harnesses. 

Alphabet  Div.  of  Stoneridge  Inc.  (Co.)  

Nappanee.  IN  

02A)9/96 

NAFTA-0081 7 

Medial  Textiles  Inc.  (Wkrs) 

Soutii  Boston,  VA 

02/07/96 

NAFTA-0081 8 

Back  support  t)eits. 

Thomas  and  Betts  Corp.  (Co.)  

Montgomeryville, 

PA. 
Des  Arc,  AR 

02A)9/96 

NAFTA-0081 9 

Electrical  components. 

Capitol  Mercury  Shirt  Corp.;  (8  Divs.)  (Co.) 

02/11/96 

NAFTA-00820 

Men's  sport  and  dress  shirts. 

Masland    Industries;    Masland-Lewistown 

Lewistown,  PA  

02/12/96 

NAFTA-00821 

Auto(Tx>bve  Interkx  tiim  products. 

(UNITE). 

Wutson  /Voencv  lr»c.  (Wkrs) 

Coeur  d'Alene,  ID 

02/13/96 

NAFTA-00822 

Personal  agency. 

Wocto  Inc.  (BAOIW) ?. 

Mills,  WY 

02/13/96 

NAFTA-00624 

Tnjck  bodies. 

TRW,  Inc.;  AEG  (ICWU) 

Union  Springs.  NY 

02/12/96 

NAFTA-00825 

Switches. 

TextiXKi  Inc.;  Textron  Lycoming  Div.  (UAW) 

WWiamsport.  PA  .... 

02/09/96 

NAFTA-00826 

Aircraft  parts  and  engines. 

Parsons  Textile  (Co.) 

Arizona  City.  AZ  .... 

02/12/96 

NAFTA-00827 

T-shirts. 

Rainbae,  Buckles  and  Jewelry  Inc.  (Wkrs) 

North  Hollywood, 

CA. 
Elmwood  Park.  NJ 

02/14/96 

NAFTA-00828 

Accessones. 

U.S.  JVC  Corp.;  JVC  Mfg.  Co.  (Wkrs)  

02/1 4«6 

NAFTA-00829 

Television  sets. 

C.R.  Bard  Inc.;  Urotogical  Div.  (Co.)  

Nogales,  AZ 

02/1 5«6 

NAFTA-00830 

Cattieters. 

Hirws  Oregon  MiRwork  Enterprises  (Co.)  ... 

Hines,  OR  

02/1 3«6 

NAFTA-00831 

Wood  Bkx:ks.  and  blanks. 

Elf         Atochem         HofVt\         America; 

Calvert  City,  KY 

02/16/96 

NAFTA-00832 

HydrofVxjnc  acKl. 

Fkxjrochemical  (lAMAWB. 

Misskxi  Packaging  Inc.  (Wkrs) 

Tigard,  OR 

02/12/96 

NAFTA-00833 

BotUes. 

SCT  Yams  Inc.;  Cherryville  Plant  (Wkrs)  ... 

Cherryville,  NC  

02/16/96 

NAFTA-^)0834 

Textile  yam. 

Converse  Inc.  (Co.)  

Luml)efton,  NC 

02/16/96 

NAFTA-00835 

Sports  shoes. 

Square  D  Co.  (IBEW) 

Lexington,  KY  

02/1 6«6 

NAFTA-00836 

Electiical  toad  centers. 

Blue  Chip  Products,  Inc.  (Wkrs) 

Morrisville,  PA 

02/20/96 

NAFTA-00837 

Aulomative  aitemators,  water  pumps  and 
ckjlches. 

Winona  Knitting  Mills;  Benwick  Knitwear 

(Co.). 
Whisper  Woods;   A   Diviskm  of  Jessup 

Benofick,  PA 

02/29/96 

NAFTA-00838 

Sweaters. 

Redmond,  OR 

02/16/96 

NAFTA-00839 

Veneer  and  laminated  rails  for  the  door 

Door  Co.  (Co.). 

industry. 

Hill  Company  Inc.  (Co.) 

Ft  Smith.  AR 

02/20/96 

NAFTA-00840 

Westem  shirts. 
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Petitioner  (unJorVwofVers/fim) 


Lcx:ation 


Cascade  Timber  Co.  Inc.,  Logging  Div. 
(Wkrs). 

Krone  Inc.  (Co.)  

General  Electric  Co.;  Residential  Trans- 
former (lUE). 

Bike  Attieltic  Co.  (Co.)  

General  Electric  Co.;  Bucyrus  Lamp  Plant 
•  (lUE). 

Daniel  Greene  Co.  (Wkrs)  

American  Electric  Power;  Ohw  Power  Co. 
Cardinal  Plant  (UWUOA). 

Alps  Electric  USA.  Inc.;  Alps  Manufactur- 
ing (Wkrs). 

Sirrpson  Paper  Company  (AWPWW)  

Dutchess  Lingene;  dba  Sylvester  Textile 
(Wkrs). 

United  Techrx)togtes  Automotive;  Interior 
Systems  Division  (SMWU). 

Harvard  Industries;  Harman  Automotive 
(Co.). 

Oneita  Industnes;  Andrews  Sewing  Plant 
(Co.). 

Decaturville  Manufacturing  (Wkrs)  

United  Technotogies  Automotive;  Wiring 
Systems  Division  (Co.). 

Eaton  Corp.;  Forge  Div.  (BOILERMAKE) 

Branson  Ultrasonic  Corp.;  Precision  Clean- 
ing Company  (Co.). 

Cleo  de  Mexico  (Wkrs)  

American  Banknote  Company  (GCIU)  


Alliant  Techsystems,  Inc.;  Accudyne  Oper- 
ations (Wkrs). 

Neles-Jamesbury  Inc.  (Wkrs)  

Johnson  Controls  Battery  Group,  Inc. 
(UAW). 

Ostrander  Resources  Company;  DBA  Fre- 
mont Sawmill  (Co.). 

GEN/RX.  Incorporated;  (A.K.A.  Apotex) 
(Wkrs). 

Freedom  Institute  of  EL  Paso  (Wkrs) 

Stokety  USA,  Inc.  (TEAMSTERS)  

James  River  Corp.;  Packaging  Business 
(UPIU). 

Cole  Haan;  Cole  Haan  Manufacturing  Divi- 
sion (Co.). 

Pam-Cor  (Co.)  

UGG  Holding,  Inc.  (Co.)  

Zenith  Electronics;  Cable  Division  (Wkrs) 

Syracuse  Lithographing  Company  (Wkrs) 

Mayr  Brottiers  Company  (Co.)  

Van's  Tennis  Shoe  Company;  Stitching 
Production  Dept.  (Wkrs). 

Tx  Mx  Sportwear  International  (Co.)  

Terminal  Fatxication,  Inc.  (Co.) 

Shirts  Elite  Inc.;  Troy  shirtmakers  (Co.)  

HIS  (Wkrs)  

SPX  Corporation;  Kent-Moore  (Wkrs)  

Permian  Basin  Community  Centers;  Courv 
try  Mesa  (Wkrs). 

Flexitallc  Gasket  Company  (Co.) 

NCR  Corp.;  Systemedia  Division  (Wkrs)  ... 

General  Electric  (Wkrs)  

Western  Publishing  (Wkrs) 


Date  re- 
ceived at 
Governor's 
office 


Klamath  Falls,  OR 

Englewood.  CO  ... 
Hickory.  NC  

Cherryville,  NC  .... 
Bucyrus,  OH  

Dolgeville,  NY 

Brilliant,  OH  

Garden  Grove,  CA 

West  Unn,  OR  

Sylvester,  GA 

MorganfieW,  KY  ... 

Sevierville,  TN  

Andrews,  SC 

Decaturville,  TN  .. 
Bennettsville,  SC 

Markjn.  OH  

Pararrxjunt,  CA  ... 

McAllen,  TX  

Bedford  Park,  IL  . 


Janesville,  Wl  ... 

Glen  Falls,  NY  .. 
Louisville,  KY  

Lakeview,  OR  ... 

Fort  Collins,  CO 

El  Paso,  TX  

Grandview,  WA  . 
Wausau,  Wl  

Lewiston,  ME  .... 

Portland,  OR 

Carpinteria,  CA  . 

El  Paso,  TX  

Syracuse,  NY  .... 
Hoquiam,  WA  ... 
Orange,  CA 

El  Paso,  TX  

Freeport,  IL 

Glens  Falls,  NY 

Clinton.  KY 

Jackson,  Ml  

Midland,  TX  

Pennsauken,  NJ 

Viroqua,  Wl 

Louisville,  KY  ... 
Racino,  Wl  


02/19/96 

02/20/96 
02/21/96 

02/22/96 
02/22/96 

02/21/96 
02/23/96 

02/26/96 

02/23/96 
02/26/96 

02/2S/96 

02/26/96 

02/26/96 

02/26/96 
02/26/96 

02/21/96 
02/26«6 

02/27/96 

02J2BJ96 

m 

02/29/96 


Petition  No. 


NAFTA-00841 

NAFTA-00842 
NAFTA-00843 

NAFTA-00844 
NAFTA-00846 

NAFTA-00847 
NAFTA-00850 

NAFTA-00851 

NAFTA-00852 
NAFTA-00853 

NAFTA-00854 

NAFTA-00855 

NAFTA-00856 

NAFTA-00867 
NAFTA-00858 

NAFTA-00859 
NAFTA-00860 

NAFTA-00861 

NAFTA-00864 

NAFTA-00866 


03/01/96     NAFTA-00867 
03/04/96     NAFrA-00869 


03/01/96 

02/27/96 

03/05«6 

03/05/96 
03/07/96 

03/13/96 

03/14/96 
03/13/96 
03/1 8«6 
03/15/96 
03/18/96 
03/18/96 

03/19/96 
03/15/96 
03/11/96 
03/21/96 
03/07/96 
03/21/96 

03/1 8«6 
03/21/96 
03/22/96 
03/22/96 


NAFTA-00870 

NAFTA-00873 

NAFTA-00875 

NAFTA-00879 
NAFTA-00885 

NAFTA-00891 

NAFTA-00907 
NAFTA-00908 
NAFTA-00909 
NAFTA-00910 
NAFTA-00911 
NAFTA-00912 

NAFTA-00913 
NAFTA-00914 
NAFTA-00915 
NAFTA-00916 
NAFTA-00917 
NAFTA-00918 

NAFTA-00919 
NAFTA-00920 
NAFTA-00921 
NAFTA-00922 


Articles  produced 


Logs  and  chips. 

Telecommunication  products. 
Transformers. 

Attiettk;  shorts  arxj  jerseys. 
FkHjrescent  lamps. 

Casual  footwear. 
Electricity. 

Computer  peripheral  device. 

General  purpose  paper  for  printing. 
Intimate  apparel. 

Interior  piastk:  consoles  for  automotive 
parts. 

Power  packs  and  renrK)te  control  assem- 
blies. 

Fleece  garments. 

Jeans  and  bottoms. 
Electrical  wiring  harnesses. 

Tmck  axles. 

Ultrasonic  cleaning  equipment. 

Holkiay  decorations  and  wrapping  acces- 
sories. 

Printed  value  docunrwnts  such  as  postage 
stamps,  food  stamp  coupons  and  some 
foreign  currency. 

Projectile  fuses  (50%),  mine  systems 
(30%)  arxJ  reserve  energy  batteries 
(20%). 

Industrial  valves. 

Automotive  batteries. 

KilrKJried  rough  and  surfaced  lumber. 

Veterinary  pharmaceuticals. 

Doctor's  office  specializing  in  neurometric 

testing. 
Frozen  vegetables. 
Printed  paper  products. 

Moccasin  footwear. 

Air  Craft  Parts. 
Sheepskin  Footwear. 
TV  Cable  Boxes. 
Printed  material. 
Finished  Wood  Products. 
Stitching  products. 

Shorts,  skirts  &  jeans  products. 

Fatxics. 

Woven  sport  shirts. 

Jeans  and  Shorts. 

Special  service  tools. 

Community  Center. 

Temperature  gaskets. 
Custom  forms  and  labels. 
Electric  Appliances. 
Books.  Printed  Materials. 
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Date  re- 

Petitioner (union/workers/firm) 

Locatkxi 

ceived  at 

Goverrwrs 

olfce 

Petition  No. 

Articles  produced 

Weyerhaeuser  Western  Lumber  Kamiah 

Tacoma.  WA 

03/21/96 

NAFTA-00923 

Lunter. 

Operations  (Wkrs). 

Buaie  Bov  Industries.  Inc  (Wkrs) 

Little  Rock.  AR 

03/22/96 

NAFTA-00924 

CkHhing. 

Women's  dress  and  oltier  apparel. 

Men's  suits. 

Caraway  P^Mq  Cotd  (Wkrs) 

Caraway.  AR  

Knoxville.TN  

03/22/96 

NAFT/M)0925 

Plaid  Holding  Corporatien;  Palm  Beach 

03C5«6 

NAFTA-00926 

Company  (Wkrs). 

Ogden— Atlantic  Design  (Wkrs)  

Rough.  NY  

Plyrnouth.  IN  

03/21/96 

NAFT/M)0927 

Assemble  of  printed  cffcuN  txMfds. 
Autonxibie  Wiring  harnesses. 

United  Techrxiiogies  Automotive;  Wiring 

03/25/96 

NAFTA-00928 

Systems  (Co.). 

Ato  Chem;  Buffalo  Plant  (OCAW)  (OCAW) 

New  York.  NY 

03/26/96 

NAFTA-00929 

Alperox  deoonox. 

Bend  Wood  Products  TWkrs) 

Bend.  OR 

03/26«6 

NAFTA-00930 

Secondary  Wood  Products. 

Casablar^ca  Fan  ComoanY  (Co.) 

City  of  Industry,  CA 
S.  Eugerw.  OR  

03/25/96 

NAFTA-00931 

Ceiling  Fans. 
Dimensional  Lurrter. 

Timber  Products;  Grove  Lumber  (Wkrs)  .... 

03C5«6 

NAFTA-00932 

Cambridge    Research   Group;    Shopware 

(Wkrs). 
Vanity  Fair  Mills  (Wkrs)  

Aberdeen.  WA  

03/25/96 

NAFTA-00933 

Computer  software. 

McAllen,  TX  

03C7/96 

NAFTA-00934 

Fabric  and  Lace. 

The  Maiestic  Products  Company  (Wkrs)  ... 

Austin,  TX  

03^7/96 

NAFTA-00935 

Fireplace  and  aocessories. 

Advance  Transformer  Co.  (Co.)  

PlattevHle,  Wl 

03/27/96 

NAFTA-00936 

Electronic  and  Magnebc  kghling  balasts. 

Eagle  Garment  (Wkrs) 

,TX  

03/27/96 

NAFT/M)0937 

CkJthing. 

Medical  Facial  Masks. 

Beridey  Mednal  Resources;  Face  Mask 

Uraontown,  PA 

03C7/96 

NAFTA-00938 

Diviskxi  (UNITE). 

Thermo-Disc.  Inc.  (lAMAW)  

.  IN  

03/28/96 

NAFTA-00939 

Tlietmoplaslic  rrtoMed  parts. 

Osram  Sylvania;  Lamp  Manufacturing— St 

St.  Marys.  PA  

03/28/96 

NAFTA-00940 

Incandescent  HgNbutK. 

Mary  Plant  (Wkrs). 

Intematk^nal  paper  Co.  (lAM) 

Reedsport,  OR 

Redmorx).  OR 

03/29/96 

NAFTA-00941 

Logs  for  vraod  products. 
Pine. 

Centry  Pine  (Co.) 

03/29/96 

NAFTA-00942 

J.C.  Decker  Co..  Inc.  (Wkrs) 

Montgomery,  PA  .... 

04A)1/96 

NAFTA-00943 

Pet  supphes  and  small  leather  good. 

Data  Products  Corporatkxi;  Imaging  Sup- 

Norcross. GA  

04rt)1/96 

NAFTA-00944 

Computer  Ribbon  Products. 

plies  Diviskm  (Wkrs). 

Montana  Power  Company;  Colstrip  Project 

Colstrip,  MT  

04/01/96 

NAFTA-00946 

Electricity. 

DiviskHi  (Wkrs). 

Salem  Saeensouth  Apparel   Printers  of 

Ftorence,  AL  

04/01/96 

NAFTA-00947 

Tee  Shirts  and  Sweat  Shirt  Screen  Prim- 

Am; Fruit  of  the  Loom,  Inc.  (Wkrs). 

ing. 

Irvin  Automotive  (Wkrs)  

DeIRk).  TX  

03/18/96 

NAFTA-00948 

Salvatrice  Shoe.  Inc.  (Co.)  

Blackshear,  GA 

04/02/96 

NAFTA-00949 

Women's  Sport  Casual  Shoes. 

MM  Columbia  Lumber  and  Box  Co..  Inc. 

(Co.). 
Clear  Pine  Molding  (Wkrs)  

Madras.  OR  

04/05/96 

NAFTA-O0950 

FJ  Bkxfcs  and  Cutstocks. 

PrimeviHe,  OR 

04A)5/96 

NAFTA-00951 

PineMokSng. 

1.  Appel  (Wkrs) 

Henderson,  TN  

04A)1/96 

NAFTA-00952 

Robes.  Sleepwear.  Lingerie. 

L  Chessler.  Inc.  (UNITE)  

Philadelphia,  PA  .... 

04A)3/96 

NAFTA-00953 

Belts. 

Progressive  Knrtdng  Mills  of  Penraylvan 

Philadelphia,  PA  .... 

04/02/96 

NAFTA-00954 

Bathing  Suits. 

(UNITE). 

Puchis  Fashion  Centers  (Wkrs)  

Tuson.  AZ 

04rt)2/96 

NAFTA-00955 

Apparel  and  Shoes. 

Undal  Cedar  Home.  Inc.  (          ) 

Seattle.  WA 

03/15/96 

NAFTA-00956 

Custom  Home  Material  Packages. 

CargHI.  Inc.;  CargiH  Steel  and  Wire  (Wkrs) 

Beaumont.  TX 

04A)3/96 

NAFTA-00957 

Steel  Wire. 

Foxspoint  Sportswear  (UNITE)  

Ironwood,  Ml 

03/31/96 

NAFTA-00958 

Hunting   and   Snowmobile   Apparel   and 
Children  and  Fleece. 

Newell     Home     Hardware     Companies; 

City  of  Commerce, 

04/04/96 

NAFTA-00959 

Aluminum  and  steel  brackets,  dips  and 

Dorfile  Storage  and  Shelving  Systems 

CA. 

rods  made  by  computerized  and  non- 

(Wkrs). 

computerized  machines. 

Layne.  Inc.  (Wkrs)  

Claiks  Summit.  PA 

04/05/96 

NAFTA-00960 

AWJ,  BWJ,  NWJ.  Rods,  Diamond  Bits. 

[FR  Doc.  96-10198  Filed  4-24-96;  8:45  am] 

BILUNO  CODE  4S1»-«-M 


[TA^W-32.1iq 

Qal«y  &  Lord  Society  Hill.  South 
Carolina;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  1, 1996  in  response  to 
a  worker  petition  which  was  filed  on 


behalf  of  workers  and  former  workers  at 
Galey  &  Lord,  located  in  Society  Hill, 
South  Carolina  (TA-W-32,116). 

The  Department  of  Labor  has  not  been 
able  to  verify  the  information  provided 
on  the  petition  with  a  contact  person  at 
the  subject  firm.  Consequently,  the 
Department  of  Labor  cannot  conduct  an 
investigation  to  make  a  determination  as 
to  whether  the  workers  are  eligible  for 
adjustment  assistance  benefits  under  the 
Trade  Act  of  1974. 


Therefore,  further  investigation  in  this 
matter  would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  3rd  day  of 
April  1996. 
RuMeU  T.  Kile, 

Acting  Prograin  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-10202  Filed  4-24-96;  8:45  am) 
BILUNO  CODE  4S10-S»-M 
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[TA-IW-32.130] 

Pop*  A  Talbot,  Incorporated,  Port 
Qafflbte,  Washington;  Notica  of 
Tarmination  of  InvaaUgation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  April  1, 1996  in  response  to 
a  worker  petition  which  was  filed  by  the 
Western  Council  of  Industrial  Workers. 
Local  Shop  No.  2633.  on  behalf  of 
workers  and  former  workers  at  Pope  & 
Talbot,  Incorporated,  located  in  Port 
Gamble,  Washington  (TA-W-32,130). 

The  investigation  revealed  that 
workers  at  Pope  A  Talbot,  Incorporated, 
located  in  Port  Gamble,  Washington  are 
currently  covered  under  an  existing 
certification  (TA-W-29,852). 

Consequently,  further  investigation  in 
this  case  would  serve  no  puipose.  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  3rd  day  of 
April  1996. 
RuMeUT.Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services;  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-10201  Filed  4-24-96;  8:45  am] 
BMJJNO  COM  4610-30-M 


Investigations  Regarding  Cartlflcationa 
of  Eligibility  to  Apply  for  Worliar 
Adjustment  Aaaiatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ( "the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustmisnt  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 

APPENDIX 
(Petitions  Instituted  on  04/01/96] 


Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  May  6, 1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  6, 
1996. 

The  {>etitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C.  this  Ist  day  of 
April.  1996. 
InanUKlk. 

Acting  /Ypgram  Manager,  Policy  &■ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 


32.106 
32.107 
32.108 
32.109 
32.110 
32.111 
32.112 
32.113 
32.114 
32.115 
32.116 
32.117 
32.118 


Subject  firm  (petitioners) 


ABT  CO  (iAM) 

Basin  Exploration  Inc.  (WVis)  

Bonnell  Mtg.  Co.  (UNITE) 

Branch  OH  and  Gas  (Wkrs) 

Cowtown  Boot  Co.  (Comp) 

Der-Tex  Corp.  of  PA  (Conip) 

E.I.  Dupont  (Wkrs)  

Eagle  Garment  (Wkrs)  

Forte  Cashmere  (UNITE) 

Foxpoint  Sportswear  (UNITE) 

Galey  &  Lord  (Wkrs)  

Hubbell  Lighting.  Inc.  (lUE) 

James  Rtver  Corporation  (UPIU) 


32.119  I  Jasper  Yam  Processing  (Wkrs) 


32.120 

32.121  . 

32.122  . 
32.123 
32.124  . 
32.125 
32.126 
32.127 
32.128 
32.129 
32.130 
32.131 
32,132 
32.133 
32,134 
32.135 
32.136 
32.137 
32.138 
32.139 
32.140 


Kelksgg  Company  (AFGM) 

LA.T.  Sportswear  (Wkrs) 

Lightolier/West  (Wkrs) 

MagrKMia  Hosiery  MiO  Inc  (Comp) 

Mayr  Bros.  Company  (Comp)  

NCR  Corp  (Wkrs)  

New  Cherokee  Corp  (Wkrs) 

Pennsylvania  Power  (Wkrs) 

Permian  Basin  Comm.  Cent  (Wkrs) 

Phillips  Petroleum  Co  (Wkrs) 

Pope  &  Taltx)t  (CJA) 

Ranick.  Ltd.  (Comp) 

Ranick.  Ltd.  (Comp) 

Rau  Fastener  Corrpany  (Comp) 

Scotts  Hill  Leisurewear  (UNITE)  

Siecor  Corp.  (Wkrs)  

Softwear  Textiles  (Wkrs) 

Spartan  Mills  (Cornp)  

Spartan  MHIs.  Cleveland  (Comp) 

Spartan  MHIs.  Montgomery  (Comp)  . 
Spartan  Mills.  Rosemont  (Comp) 


Location 


Alpena,  Ml 

Denver.  CO 

Mt.  Laurel,  NJ  

Shelby.  MT 

El  Paso,  TX 

East  Berlin,  PA 

Deepwater,  NJ  

El  Paso,  TX 

Woonsocket,  Rl  .... 

Ironwood,  Ml  

Society  Hlfl,  SC  .... 
Christiansburg,  VA 

Wausau,  Wl  

Jasper.  GA  

Battle  Creek.  Ml  ... 

Fytte.  AL 

Compton.  CA  

Corinth.  MS  

Hoquiam.  WA 

Viroqua,  Wl  

Spindeie,  NC 

Shippingport,  PA  . 

Mktond.  TX 

Beilaire,  TX  

Port  Gamble.  WA 

Athens.  GA 

Washington,  GA  .. 
Providence.  Rl  .... 

Scotts  HIH.  TN  

San  Diego.  CA  .... 

[}on(phan.  MO 

Spartanburg.  SC  . 

Lawndale.  NC  

Chesnee.  SC 

jonesville,  SC 


Dale  of 
petition 


01/29/96 

03/15/96 

03/20/96 

02/29/96 

02/28/96 

03A)7/96 

03/11/96 

03/18/96 

03/16/96 

03/13/96 

03/15/96 

03/10/96 

03/05/96 

03/15/96 

03/20/96 

03/12/96 

03/19/96 

03/06/96 

03/14/96 

03/20/96 

02/10/96 

02/23/96 

03/15/96 

02A)7/96 

03A)6/96 

03/12/96 

03/12/96 

03/19/96 

03/13/96 

03/14/96 

03/14/96 

03/11/96 

03/11/96 

03/11/96 

03/01/96 


Product(s) 


Hard  Board,  Paneling  and  Siding. 

Crude  Oil,  Natural  Gas. 

Ladies'  Dresses  and  Gowns. 

Natural  Gas. 

Western  Boots. 

Shoe  Components. 

Chemicals. 

Storwwash  Pants. 

Cashmere. 

Srww  Suits  and  Chiklrens  Garments. 

Printing. 

Industrial  Lighting  Rxtures. 

Printed  Paper  Cartons.  Food  Serving  Tray. 

Dyeing  and  Selling  Yam. 

Cereals. 

T-Shirts  and  Rompers. 

Lighting  Fixtures. 

Ladkies'  Nykxi  Hosiery. 

Wood  Products. 

Custom  Business  Forms  and  Labels. 

Yams. 

Provide  Electricity. 

Community  Center. 

Crude  OH. 

Soft  Wood  Lumber. 

Men's  and  Ladies'  Fabric  House  Slippers. 

Men's  and  Ladies'  Fabric  House  Slippers. 

Snap  Fasteners  for  Garments. 

Ladies'  Robes,  Lingerie. 

Telephone  Modules. 

Men's  and  Ladtos'  Coats  and  Jackets. 

Co.  Headquarters  (Fabric  and  Yam). 

Fabric. 

Fabric 

Fabric. 
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APPENDIX— Continued 
[Petitkxis  Instituted  on  04/01/96] 


TA-W 

Subject  firm  (petitkxwrs) 

Location 

Date  of 
•petition 

Product(s) 

32.141  

32.142  

Spartan  MHIs,  Whitney  (Corrp)  

Stephenson  Enterprises  (Comp) 

Spartanburg,  SC  

Folkston,  GA  

El  Paso,  TX 

03/11/96 
03/19/96 
03A)6/96 
03/22/96 

02/26/96 
03/14/96 
02/28/96 
02A>2/96 
03/15/96 
03/15/96 
02/17/96 
03A)1/96 
03/20/96 
01/16/96 

Yam. 

Dress  Pants  and  Shorts 

32,143  

Sun  Belt  Fixtures,  Inc  (Wkrs) 

Paint  Ck}(hes  Racks 

32,144  

Ptasbc  Manufacturing  Co  (Wkrs)  

Dallas,  TX  

Styrene  Dnr^cware  and  Melamme  Dinner- 
ware. 
Municipal  Sold  Waste  Boiers.    . 

32.145  

TampeHa  Power  Corp.  (Comp) 

WHliamsport,  PA 

El  Paso,  TX 

Freeport  IL  

32,146  

TEX-MEX  Sportswear  (Wkrs)  

32,147  

Terminal  Fabrication.  Inc  (Como) 

Teminel  Rkxdo  for  HVAC  Industry. 
Ladns' Jackets. 
Bras.  Panbes.  (^rdtes. 
Multimeters.  Portable  Generators. 

32.148  

32.149  

32.150  

Ultima  Fashions,  Inc  (Wkrs) 

Vanity  Fair  MHIs  (Wkrs) 

Wave  Tek  Corp  (Wkrs)  

Cliflon,  NJ  

McABen,  TX 

San  Diego,  CA 

Racine,  Wl  

32.151  

Western  Publishing  Co  (UAW)  

Books-Printed  Ii4aterial. 

32.152  

32.153  

Weyertiaeuser  Western  Lum.  (Wkrs)  

ZerWi  Electronics  Corp  (Wkrs) 

Kamiah,  ID 

McAlten,  TX 

Lumber. 
Televisions. 

32,154  

Eastland  Shoe  Mfg.  Corp.  (Wkrs) 

Freeport  ME 

Men's    Women's    and    Chidren's    Casual 

Shoes. 

[FR  Doc.  96-10200  Filed  4-24-%;  8:45  am] 

HUMG  CODE  4S1»-aO-M 


Panaion  and  Waifara  Benefits 
Administration 

[Application  No.  0-09644,  at  el.] 

Propoaad  Examptiona;  Jacor 
Communications  Inc.  Ratlrament  Plan 
(the  Plan) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 


presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Dociunents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  maimer  agreed  up>on  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Registo*  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  MFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10. 1990). 
Effective  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 


1978  (43  FR  47713.  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

facor  Communications  Inc.  Retirement 
Plan  (the  Plan),  Located  in  Cincinnati, 
Ohio 

[Application  No.  D-09844) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  497S(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code  shall  not  apply  to  (1)  the  past 
receipt  by  the  Plan  of  certain  stock- 
purchase  warrants  (the  Warrants) 
pursuant  to  the  restructuring  of  )acor 
Communications,  Inc.  Oacor).  excluding 
that  portion  of  Warrants  which  was 
acquired  by  the  Plan's  Qualified 
Matching  Contribution  Account  (the 
QMCA.  as  described  below);  (2)  the  past 
and  proposed  future  holding  of  the 
Warrants  by  the  Plan:  and  (3)  the 
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disposition  or  exercise  of  the  Warrants 
by  the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(A)  With  respect  to  all  participant 
accounts  other  than  the  QMCA.  the 
Warrants  were  acquired  pursuant  to 
Plan  provisions  for  individually- 
directed  investment  of  such  accounts; 

(B)  The  Plan's  receipt  and  holding  of 
the  Warrants  occurred  in  connection 
with  the  restructuring  of  Jacor  and  the 
Warrants  were  made  available  to  all 
shareholders  of  common  stock  of  Jacor: 

(C)  The  Plan's  receipt  and  holding  of 
the  Warrants  resulted  firom  an 
independent  act  of  Jacor  as  a  corporate 
entity,  and  all  holders  of  the  common 
stock  of  Jacor.  including  the  Plan,  were 
treated  in  the  same  manner  with  respect 
to  the  restructuring  of  Jacor;  and 

(D)  With  respect  to  Warrants  allocated 
to  the  QMCA,  the  authority  for  all 
decisions  regarding  the  holding, 
disposition  or  exercise  of  the  Warrants 
by  the  Plan  will  be  exercised  by  an 
independent  fiduciary  acting  on  behalf 
of  the  Plan,  to  the  extent  that  such 
decisions  have  not  been  passed  through 
to  Plan  participants;  and 

(E)  With  respect  to  all  other  accounts 
(described  below),  the  decisions 
regarding  the  holding,  disposition  or 
exercise  of  the  Warrants  have  been,  and 
will  continue  to  be  made  in  accordance 
with  Plan  provisions  for  individually- 
directed  investment  of  participant 
accounts,  by  the  individual  Plan 
participants  whose  accounts  in  the  Plan 
received  Warrants  in  connection  with 
the  restructuring. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  January 
11.  1993.  except  with  respect  to  the 
Warrants  held  by  the  QMCA.  With 
respect  to  those  Warrants,  the 
exemption,  if  granted,  will  be  effective 
July  26.  1995. 

Summary  of  Facts  and  Representations 

1.  Jacor.  the  Plan  sponsor,  has  its 
principal  place  of  business  in 
Cincinnati,  Ohio.  Jacor  owns  and 
operates  radio  stations  across  the  United 
States  and  is  the  parent  company  of  an 
affiliated  group  of  corporations.  The 
Plan  is  a  defined  contribution  employee 
benefit  plan  intended  to  satisfy  the 
requirements  of  sections  401(a)  and 
401  (k)  of  the  Code.  The  Plan  provides 
for  individual  participant  accounts  (the 
Accoimts)  and  participant-directed 
investment  of  the  Accounts  among  five 
investment  funds,  one  of  which  invests 
exclusively  in  common  stock  of  Jacor 
(the  Jacor  Securities  Fund).  Participants 
can  also  choose  to  invest  in  the  Money 
Market  Fund  (replaced  by  the  Stable 
Asset  Fund  as  of  April  1.  1994).  the 
Bond  Fund  (replaced  by  the 


International  Fund  as  of  April  1. 1994), 
the  Balanced  Fimd  and  the  Growth 
Fimd.  The  various  funds  can  be 
described  as  follows: 

(a)  Kfoney  Market  Fund,  which  invests 
exclusively  in  short-term  U.S.  Treasiuy 
obligations.  The  objective  of  this  Fund 
is  to  provide  stability  of  principal  and 
current  income  consistent  with  that 
stability: 

(b)  Bond  Fund,  which  invests  in  U.S. 
govenunent  and  federal  agency 
securities  along  with  high  quality 
corporate  obligations,  llie  objective  of 
this  Fund  is  to  provide  more  income 
than  short-term  obligations,  but  greater 
stability  than  long-term  bonds; 

(c)  Balanced  Fund,  which  invests  in 
equity  securities  issued  by  a  broad  range 
of  companies  along  with  corporate  and 
government  bonds.  The  objective  of  this 
Fund  is  to  provide  a  balance  between 
the  growth  potential  of  stock  and  the 
ciurent  income  of  bonds; 

(d)  Growth  Fund,  which  invests  in 
equity  seciuities  issued  by  a  broad  range 
of  companies.  The  objective  of  this 
Fund  is  long-term  growth: 

(e)  Jacor  Securities  Fund,  which 
invests  in  equity  securities  issued  by 
Jacor; 

(f)  Stable  Asset  Fund,  which  invests 
in  public  and  private  debt  securities  and 
mortgage  loans.  This  Fund  provides  a 
fixed  rate  of  return  that  is  adjusted 
annually;  and 

(g)  International  Fund,  which  invests 
in  equity  securities  of  foreign 
corporations.  The  objective  of  this  Fimd 
is  to  provide  long-term  growth  with 
international  diversification. 

2.  Each  participant  may  have  as  many 
as  four  Accounts  under  the  Plan,  known 
as  the  Elective  Deferral  Account,  the 
Qualified  Non-Elective  Contribution 
Account,  the  QMCA  and  the  Rollover 
Account.  As  of  December  31.  1993, 
there  were  416  participants  in  the  Plan, 
all  of  whom  had  at  least  one  Account 
with  an  investment  in  the  Jacor 
Securities  Fund.  As  of  that  same  date, 
the  Plan  held  total  assets  of 
approximately  $3,390,755.  The  trustees 
of  the  Plan  as  of  January  8, 1993,  were 
Terry  S.  Jacobs,  R.  Christopher  Weber 
and  Jon  M.  Berry,  all  of  whom  were 
officers  and  shareholders  of  Jacor.  Terry 
S.  Jacobs  resigned  as  trustee  and  officer 
of  Jacor  effective  June  7,  1993  and  as  of 
the  same  date  was  replaced  by  Randy 
Michaels. 

3.  Investment  Direction. 

In  general,  all  contributions  (and 
related  earnings)  allocated  to  any  of  the 
Accounts  on  or  before  December  31, 

1991  are  invested  in  the  Jacor  Securities 
Fund.  Contributions  (and  related 
earnings)  allocated  on  or  after  January  1, 

1992  to  any  Account  other  than  the 


QMCA  are  subject  to  participant- 
directed  investment.  In  general,  all 
contributions  (and  related  earnings) 
allocated  to  the  QMCA  on  or  after 
January  1, 1992  continue  to  be  invested 
in  the  Jacor  Securities  Fund.' 

In  1995,  participants  were  given  the 
authority  to  transfer  all  contributions 
(and  related  earnings)  allocated  to  the 
QMCA  and  all  other  pre-1992 
contributions  and  earnings  to  any  of  the 
other  investment  funds  available  under 
the  Plan,  in  accordance  with  the 
following  schedule: 

(1)  First  Quarter  of  1995— up  to  25%  of 
formerly  restricted  funds 

(2)  Second  Quarter  of  1995— up  to  50% 
of  formerly  restricted  funds 

(3)  Third  Quarter  of  1995— up  to  75%  of 
formerly  restricted  funds 

(4)  Fourth  Quarter  of  1995 — up  to  100% 
of  fonnerly  restricted  funds 

4.  Jacor  represents  that  it  entered  into 
a  restructuring  agreement  with  Zell/ 
Chilmark  in  September,  1992.  Zell/ 
Chilmark  is  a  Delaware  limited 
partnership  controlled  by  Samuel  Zell 
and  David  Schulte.  Zell/Chihnark  was 
formed  to  invest  in  and  provide  capital 
and  management  support  to  companies 
that  are  engaged  in  significant 
recapitalizations  or  corporate 
restructuring.  At  the  time  of  Jacor's 
restructuring,  Zell/Chilmark  had  capital 
commitments  or  investments  in  excess 
of  $1  billion.  The  Board  of  Directors  of 
Jacor  selected  ZelL/Chilmark  to  work 
with  Jacor's  creditors  to  formulate  a 
restructuring  plan.  Zell/Chilmark  was 
chosen  because  Jacor's  Board  believed 
that  it  would  be  able  to  raise  the  cash 
necessary  to  make  a  substantial  equity 
investment  and  because  of  its 
experience  in  working  with  creditor 
groups. 

5.  The  restructuring  consisted  of  an 
equity  infusion  of  approximately  $6 
million  by  Zell/Chilinark  and  was 
accomplished  by  way  of  a  merger  of  a 
corporation  wholly  owned  by  Zell/ 
Chilmaii;  into  Jacor.  As  part  of  this 
process,  Zell/Chilmark  acquired 
approximately  91.44%  of  Jacor's 
outstanding  Common  Stock.  Upon 
approval  by  the  Federal 
Commimications  Commission  of  the 
transfer  of  control  of  Jacor  to  Zell/ 
Chilmark  on  April  23, 1994,  Jacor's 
Class  B  Common  Stock  automatically 
converted  to  Class  A  Common  Stock 
(the  combination  of  the  2  classes  of 
stock  is  now  referred  to  as  the  New 
Common  Stock).  As  a  result  of  the 
restructuring,  on  January  11, 1993,  all 
shareholders  not  electing  to  receive 


'  Th«  PUn  has  special  provisions  which  provide 
incT«a«ed  investment  options  to  Plan  participants 
one*  they  attain  age  55. 
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cash,  including  the  Plan,  received  for 
each  share  of  Common  Stock  held 
.0423618  shares  of  New  Common  Stock 
and  .1611234  Warrants  to  purchase  New 
Common  Stock.  The  New  Common 
Stock  and  the  Warrants  trade  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotation 
(NASDAQ)  National  Exchange.  The 
Warrants  are  exercisable  at  $8.30  per 
share  and  expire  on  January  14,  2000. 
Jacor  represents  that  the  decision  as  to 
whether  to  keep  the  New  Common 
Stock  and  Warrants  held  in  the  Jacor 
Securities  Fund  or  to  sell  those 
securities  for  cash  was  passed  through 
to  Plan  participants  for  all  Accoimts 
under  the  Plan  other  than  the  funds  in 
the  QMCA. 2  Decisions  regarding 
securities  held  in  the  QMCA  were  made 
by  the  Trustees. 

6.  Along  with  the  option  of  receiving 
New  Common  Stock  and  Warrants, 
shareholders  who  held  shares  as  of 
November  27, 1992,  were  given  the  right 
to  purchase  additional  New  Common 
Stock  (the  Additional  Rights  Offering)  at 
$5.74  per  share. ^  Holders  of  New 
Common  Stock  could  piux:hase  0.1237 
additional  shares  of  New  Common 
Stock  for  each  share  of  New  Common 
Stock  held  immediately  after  the  merger 
of  the  subsidiary  of  Zell/Chilmark  with 
Jacor  and  after  certain  stock  sales  by 
creditors  of  Jacor  (who  had  been  issued 
stock  in  exchange  for  debt  obligations) 
to  Zell/Chilmark.<  Pursuant  to  the 
Additional  Rights  Offering,  Jacor  sold  a 
total  of  1,000,000  shares  of  New 
Common  Stock.  The  Plan  Trustees  made 
the  decision,  on  behalf  of  the  Plan,  to 
purchase  4,457  shares  of  New  Common 
Stock  in  the  Additional  Rights  Offering. 

7.  Since  the  Warrants  acquired  by  the 
Plan  fail  to  satisfy  the  definition  of 
"qualifying  employer  securities" 
contained  in  section  407(d)(5)  of  ERISA, 
the  applicant  is  aware  of  the  fact  that 
prohibited  transactions  have  occurred  in 
violation  of  the  Act.  Accordingly,  Jacor 
represents  that  within  90  days  of  the 
grant  of  this  proposed  exemption,  Jacor 
will  file  Forms  5330  with  the  Internal 
Revenue  Service  and  will  pay  all 
applicable  excise  taxes  due  with  respect 


'  The  applicant  explains  that,  although  Plan 
participants  had  no  authority  over  the  investment 
of  pre-1992  contributions,  they  were  given  the 
authority  to  make  decisions  regarding  the 
acquisition  of  employer  securities  for  all  funds  in 
their  Accounts  other  than  the  QMCA. 

'  The  Department  is  not  providing  any  exemptive 
relief  for  any  prohibited  transactions  that  may  have 
arisen  in  coimection  with  the  Plan's  ability  to 
acquire  such  additional  shares  of  New  Common 
Stock. 

<  Zell/Chilmark  and  creditors  who  retained  New 
Common  Stock  in  the  debt  restructuring  ware  also 
given  the  opportunity  to  purchase  stock  in  the 
Additional  Rights  Ofbring. 


to  past  prohibited  transactions  not 
covered  by  this  exemption. 

8.  Under  the  restructuring  described 
above,  the  Plan  received  36,038  shares 
of  New  Common  Stock  and  137.074 
Warrants.  Prior  to  the  restructuring, 
there  were  9,004.093  shares  of  Jacor 
common  stock,  of  which  866,514 
shares,  >  or  approximately  9.6%,  were  in 
the  Plan.  After  the  restructuring,  there 
were  9,004,093  shares  of  New  Common 
Stock,  so  that  the  Plan  held  less  than 
.5%  of  that  amount.  Jacor  represents 
that,  at  the  time  the  137,074  Warrants 
were  issued  to  the  Plan,  they 
represented  2.6%  of  the  assets  of  the 
Plan.  Since  that  time,  11,290  of  the 
Warrants  have  been  distributed  to 
terminated  participants.  As  of  December 
31,  1993,  the  remaining  125.784 
Warrants  represented  22.6%  of  the 
assets  of  the  Plan.  This  increase  is  due 
to  the  increase  in  the  value  of  each 
Warrant  from  $.20  on  January  11. 1993 
to  $6.09  on  Decemlier  31, 1993.  Jacor 
represents  that  the  decision  of  whether 
to  hold,  sell,  or  exercise  the  Warrants  for 
all  Accounts  under  the  Plan  other  than 
the  QMCA  were  passed  through  to  the 
Plan  participants. 

9.  "To  the  extent  that  Plan  participants 
do  not  have  investment  authority  over 
the  Warrants,  decisions  regarding 
Warrants  held  in  the  QMCA  will  be 
made  by  an  independent  fiduciary 
retained  specifically  for  that  purpose. 
The  Fifth  Third  Bank  (the  Bank)  has 
been  retained  as  an  independent 
fiduciary  to  represent  the  interests  of  the 
Plan  vfith  respiect  to  all  securities  issued 
by  Jacor  including  the  Warrants,  except 
to  Uie  extent  that  such  investment 
authority  is  being  exercised  by 
participants  in  the  Plan.  At  such  time 
that  the  participants  in  the  Plan  are 
given  full  authority  over  all  employer 
securities  held  in  the  Plan,  the  Bank 
states  that  it  will  no  longer  have  any 
investment  authority  under  the  terms  of 
its  Trust  Agreement.  The  Bank 
represents  that,  as  of  February  23, 1996, 
participants  in  the  Plan  have  full 
investment  authority  over  employer 
securities  held  by  the  Plan  (see  rep.  3, 
above). 

10.  The  Bank  is  a  subsidiary  of  Fifth 
Third  Bancorp,  Inc.,  a  bank  holding 
company  that  is  headquartered  in 
Cinciimati,  Ohio.  The  Bank  has  been  in 
existence  for  over  100  years.  The  trust 
department  of  the  Bank  has  $6.6  billion 
of  assets  under  management,  of  which 
$2.5  billion  of  assets  is  held  by  the  Bank 
as  fiduciary  of  over  500  plans  that  are 


subject  to  the  Act.  The  Bank  is  not 
related  to  Jacor. 

1 1 .  The  Bank  represents  that  it  is  fully 
aware  of  its  duties  and  responsibilities 
as  a  fiduciary  under  the  Act.  In  fulfilling 
its  duties,  the  Bank  reviewed  the  terms 
and  conditions  of  the  Common  Stock 
and  Warrants  issued  by  Jacor  and 
reviewed  the  most  recent  financial 
statements  of  Jacor  and  other  material  it 
considered  appropriate  to  determine  the 
financial  condition  of  Jacor.  Based  on 
this  review,  and  a  review  of  the  current 
market  for  the  securities  issued  by  Jacor, 
the  Bank  concluded,  as  of  July  26, 1995, 
that  it  was  currently  in  the  best  interest 
of  the  Plan's  participants  and 
beneficiaries  for  the  Plan  to  retain  all 
securities  issued  by  Jacor  that  were 
currently  held  by  the  Plan  and  that  were 
subject  to  the  investment  discretion  of 
the  Bank. 

12.  The  Bank  represents  that  it  will 
continue  to  monitor  the  Plan's  holding 
of  those  securities  issued  by  Jacor  that 
are  subject  to  the  investment  discretion 
of  the  Bank.  In  exercising  that  discretion 
as  a  fiduciary  under  the  Act.  the  Bank 
will  on  an  on-going  basis  review  all 
relevant  financial  information  related  to 
Jacor  to  determine  whether  the  Plan 
should  continue  to  hold  or  should  sell 
the  Jacor  Common  Stock  and  to 
determine  whether  the  Plan  should 
hold,  sell  or  exercise  the  Warrants,  or  let 
the  Warrants  expire  without  exercise.* 

13.  In  simunary.  the  applicant 
represents  that  the  transactions  satisfy 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (a)  the  Plan's 
acquisition  of  the  Warrants  resulted 
from  an  independent  act  of  the 
Employer;  (b)  with  respect  to  all  aspects 
of  the  restructuring,  all  holders  of  the 
Common  Stock  were  treated  in  the  same 
manner,  including  the  Plan;  (c)  all 
decisions  with  respect  to  the  Plan's 
acquisition,  holding  and  control  of  the 
Warrants  were  made  by  the  individual 
participants  whose  Accounts  held 
interests  in  the  Jacor  Securities  Fund, 
except  with  respect  to  the  QMCA;  (d) 
with  respect  to  the  QMCA,  the  Bank,  an 
independent  fiduciary  reviewed  the 
investments  as  of  July  26,  1995  and 
determined  that  the  Plan's  continued 
holding  of  the  employer  securities  was 


'  As  part  of  the  restructuring,  15.774  shares  of 
jacor  common  stock  were  tendered  by  Plan 
participants  for  cash.  The  remaining  850.740  shares 
were  converted  to  NeVf  Common  Stock  in  the 
rastructuring. 


*The  Bank  represents  that  it  would  only  let  the 
Warrants  expire  without  exercise  if  they  had  no 
value,  which  could  occur  if  the  value  of  the  New 
Common  Stock  drops  below  the  exercise  price  of 
the  Warrants  (SS.30  per  share)  prior  to  the 
expiration  of  the  Warrants  on  January  14.  2tX>0.  As 
of  February  20, 1996,  the  value  of  the  New  Common 
Stock  was  S21.2S.  As  a  resuh.  it  is  not  likely  that 
the  Warrants  would  be  allowed  to  expire  without 
exercise.  In  any  case,  it  is  not  anticipated  that  the 
Bank  would  be  recponsible  for  that  decision  since 
all  investment  authority  in  connection  with  the 
Warrants  is  currently  with  Plan  partidpaiUa. 
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appropriate  and  in  the  Plan's  best 
interest;  and  (e)  the  Bank  continued  to 
monitor  the  holding  of  the  employer 
securities  by  the  QMCA  until  such  time 
as  Plan  participants  were  given  full 
authority  over  the  investment,  and 
determined  whether  the  Plan  should 
hold,  sell  or  exercise  the  Warrants  or  let 
the  Warrants  expire  without  exercise. 
FQR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

EAI  Partnera,  L.P.  (EAI),  Located  in 
Nonvalk,  CT 

[Application  No.  0-10147) 
Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10.  1990).'' 

Section  I.  Exemption  for  the  In-Kind 
Transfer  of  Assets 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (F)  of  the  Code,  shall  not 
apply,  as  of  December  29,  1995,  to  the 
in-kind  transfer  of  assets  of  employee 
benefit  plans  that  are  participant- 
directed  account  plans  intended  to 
satisfy  section  404(c)  of  the  Act  and  as 
to  which  EAI  serves  as  a  fiduciary  (the 
Client  Plans),  including  a  plan 
established  by  EAI  (the  EAI  Plan),  as 
well  as  two  plans  that  are  sponsored  by 
affiliates  of  EAI,  namely,  the  Harding 
Service  Corporation  et  al.  Profit  Sharing 
Plan  and  Trust  (the  Harding  Plan)  and 
the  Stockwood  VII,  Inc.  401  (k)  Plan  (the 
Stockwood  Plan),*  that  are  held  in  the 
Small  Managers  Equity  Fund  Trust 
(SMEF)  maintained  by  EAI  in  exchange 
for  shares  of  the  EAI  Select  Managers 
Equity  Fund  (the  Fund),  an  open-end 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(the  '40  Act)  for  which  Evaluation 
Associates  Capital  Markets,  Inc. 
(EACM),  a  wholly  owned  subsidiary  of 


'  For  purposes  of  this  proposed  exemption, 
reference  to  provisions  of  Title  I  of  the  Act.  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 

•The  Client  Plans,  the  EAI  Plan,  the  Harding  Plan 
and  the  Stockwood  Plan  are  collectively  referred  to 
herein  as  the  Plans.  In  addition,  the  EAI  Plan,  the 
Harding  Plan  and  the  Stockwood  Plan  are 
collectively  referred  to  herein  as  the  Related  Plans. 


EAI,  acts  as  investment  adviser,  in 
connection  with  the  partial  termination 
of  SMEF. 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  No  sales  commissions  or  other 
fees,  including  any  fees  payable 
pursuant  to  Rule  12b-l  of  the  '40  Act 
(the  12b-l  Fees),  are  paid  by  a  Plan  in 
connection  writh  the  purchase  of  Fund 
shares  through  the  in-kind  transfer  of 
SMEF  assets. 

(b)  All  of  the  assets  of  a  Plan  that  are 
held  in  SMEF  are  contributed  by  such 
Plan  in-kind  to  the  Fund  in  exchange  for 
shares  of  such  Fund.  A  Plan  not  electing 
to  invest  in  the  Fimd  receives  a 
distribution  of  its  allocable  share  of  the 
assets  of  SMEF  either  in  cash  or  in-kind. 

(c)  Each  Plan  receives  shares  of  the 
Fund  which  have  a  total  net  asset  value 
that  is  equal  in  value  to  such  Plan's 
allocable  share  of  the  assets  of  SMEF  as 
determined  in  a  single  valuation 
performed  in  the  same  manner  at  the 
close  of  the  same  business  day.  using 
independent  sources  ia  accordance  with 
the  procedures  set  forth  in  Rule  17a- 
7(b)  (Rule  17a-7)  under  the  1940  Act,  as 
amended,  and  the  procedures 
established  by  the  Fund  pursuant  to 
Rule  1 7a-7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  securities  for  which  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  in-kind 
contribution  of  SMEF  assets  to  the 
Fund,  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  EAI. 

(d)  On  behalf  of  each  Plan,  a  second 
fiduciary  who  is  independent  of  and 
unrelated  to  EAI  (the  Second  Fiduciary) 
receives  advance  written  notice  of  the 
in-kind  transfer  of  assets  of  SMEF  to  the 
Fund  and  full  written  disclosure,  which 
includes,  but  is  not  limited  to.  the 
following  information  concerning  the 
Fund: 

(1)  A  current  prospectus  for  the  Fund 
in  which  a  Plan  is  considering 
investing. 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services 
that  are  to  be  paid  by  the  Fund  to 
EACM;  the  fees  retained  by  EACM  for 
secondary  services  (the  Secondary 
Services),  as  defined  in  paragraph  g  of 
Section  II  below;  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Plan  and  by 
such  Fund  to  EAI,  EACM  or  to  unrelated 


parties,  including  the  nature  and  extent 
of  any  differential  between  the  rates  of 
the  fees. 

(3)  The  reasons  why  EAI  considers 
such  investment  to  be  appropriate  for 
the  Plan. 

(4)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/ or  a  copy  of  the  final 
exemption,  if  granted. 

(e)  On  the  basis  of  the  foregoing 
information,  the  Second  Fiduciary 
authorizes  in  vmting  the  in-kind 
transfer  of  a  Plan's  assets  invested  in 
SMEF  to  the  Fund,  in  exchange  for 
shares  of  the  Fund,  and  the  fees 
received  by  EACM  in  connection  with 
its  investment  advisory  services  to  the 
Fund.  Such  authorization  by  the  Second 
Fiduciary  will  be  consistent  with  the 
responsibilities,  obligations  and  duties 
imposed  on  fiduciaries  under  Part  4  of 
Title  I  of  the  Act. 

(f)  EAI  sends  by  regular  mail  to  the 
Second  Fiduciary  of  each  affected  Plan, 
the  following  information: 

(1)  Not  later  than  30  days  after  the 
completion  of  the  in-kind  transfer 
transaction,  a  written  confirmation 
which  contains — 

(A)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  of  the  '40  Act; 

(B)  The  price  of  each  such  security 
involved  in  the  transaction;  and 

(C)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities. 

(2)  Within  90  days  after  the 
completion  of  each  transfer,  a  written 
confirmation  which  contains — 

(A)  The  number  of  SMEF  imits  held 
by  the  Plan  immediately  before  the 
transfer,  the  related  per  unit  value  and 
the  total  dollar  amount  of  such  SMEF 
units;  and 

(B)  The  number  of  shares  in  the  Fund 
that  are  held  by  the  Plan  following  the 
transfer,  the  related  per  share  net  asset 
value  and  the  total  dollar  amount  of 
such  shares. 

(g)  On  an  ongoing  basis.  EAI  provides 
a  Plan  investing  in  the  Fund  with — 

(1)  A  copy  of  em  updated  prospectus 
of  such  Fund,  at  least  annually;  and 

(2)  Upon  request,  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report,  the 
current  statement  of  additional 
information,  or  some  other  written 
statement)  containing  a  description  of 
all  fees  paid  by  the  Fxmd  to  EAI  and  its 
affiliates. 

(h)  As  to  each  Plan,  the  combined 
total  of  all  fees  received  by  EAI  and/or 
its  affiliates  for  the  provision  of  services 
to  the  Plan,  and  in  connection  with  the 
provision  of  services  to  the  Fund  in 
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which  the  Plan  invests,  is  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(i)  All  dealings  between  a  Plan  and 
the  Fund  are  on  a  basis  no  less  favorable 
to  the  Plan  than  dealings  between  the 
Fund  and  other  shareholders. 

(j)  EAI  maintains  for  a  period  of  six 
years  the  records  necessary  to  enable  the 
persons  described  below  in  paragraph 
(k)  to  determine  whether  the  conditions 
of  this  exemption  have  been  met,  except 
that  (1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  dicumstances  beyond  the  control  of 
EAI,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six  year  period, 
and  (2)  no  party  in  interest  other  than 
EAI,  shall  be  subject  to  the  civil  penalty 
that  may  be  assessed  under  section 
502(i)  of  the  Act  or  to  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code 
if  the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  paragraph  (k)  of  this  Section 
II;  and 

(k)(l)  Except  as  provided  in  paragraph 
(k)(2)  and  notwithstanding  any 
provisions  of  section  504  (a)(2)  and  (b) 
of  the  Act,  the  records  referred  to  in 
paragraph  (j)  are  imconditionally 
available  at  their  customary  location  for 
examination  during  nonnaJ  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(the  SEC); 

(B)  Any  fiduciary  of  a  Plan  who  has 
authority  to  acquire  or  dispose  of  shares 
of  the  Fund  owned  by  such  Plan,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  ptirticipating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
paragraph  (k)(l)(B)--{D)  shall  be 
authorized  to  examine  trade  secrets  of 
EAI,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  U.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "EAI"  means  EAI 
Partners,  LP.  and  the  term  "EACM" 
refers  to  Evaluation  Associates  Capital 
Markets,  Inc. 

(b)  An  "affiliate"  of  EAI  includes— 


(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  EAI.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director,  employee, 
relative  or  partner  in  such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(c)  The  term  "Fund"  refers  to  the  EAI 
Select  Managers  Investment  Fimd,  a 
diversified  open-end  investment 
company  registered  under  the  '40  Act 
for  whidi  EACM  serves  as  an 
investment  adviser  and  may  also 
provide  some  other  "Secondary 
Service"  (as  defined  below  in  paragraph 
(g)  of  this  Section  II)  which  has  been 
approved  by  the  Fund. 

id)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  prict^  all 
purchases  and  redemptions  of  Fimd 
shares,  calculated  by  dividing  the  value 
of  all  securities,  determined  by  a 
method  as  set  forth  in  a  Fund's 
prospectus  and  statement  of  additional 
information,  and  other  assets  belonging 
to  the  Fund,  less  the  liabilities 
chargeable  to  the  portfolio,  by  the 
niunber  of  outstanding  shares. 

(e)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3t^5)  of  the  Act  (or  member  of 
the  "family**  arthat  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(f)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  imrelated  to  EAI. 
For  purposes  of  this  exemption,  the 
Second  Fiduciary  will  not  be  deemed  to 
be  independent  of  and  unrelated  to  EAI 
if— 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  EAI; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner  or  employee  of 
EAI  (or  is  a  relative  of  such  persons; 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  fof  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption.  However,  with 
respect  to  the  Related  Plans  (i.e.,  the  EAI 
Plan,  the  Harding  Plan  and  the 
Stockwood  Plan),  the  Second  Fiduciary 
may  receive  compensation  from  EAI  in 
connection  with  the  transaction 
contemplated  herein,  but  the  amount  or 


payment  of  such  compensation  may  not 
be  contingent  upon  or  be  in  any  way 
affected  by  the  Second  Fiduciary's 
ultimate  decision  regarding  whether  the 
Related  Plans  may  participate  in  such 
transaction. 

With  the  exception  of  the  Related 
Plans,  if  an  officer,  director,  partner  or 
employee  of  EAI  (or  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  he  or  she  abstains  from 
participation  in  the  choice  of  a  Client 
Plan's  investment  adviser,  the  approval 
of  any  such  purchase  or  sale  between  a 
Client  Plan  and  the  Fund,  and  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Client  Plan,  the 
transaction  described  in  Secti(»  I  above, 
then  paragraph  (f)(2)  of  this  Section  II, 
shall  not  apply. 

(g)  The  term  "Secondary  Service" 
means  a  service,  other  thui  investment 
advisory  or  similar  service  which  is 
provided  by  EACM  to  the  Fund. 
However,  the  term  "Secondary  Service" 
does  not  include  any  brokerage  services 
provided  by  EAI  Seciirities  Inc.  (EAISI) 
to  the  Fimd. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  December 
29, 1995. 

Somiiiary  of  Facts  and  Repreeentatiaiis 

Description  of  the  Parties 

1.  The  parties  involved  in  the  subject 
transaction  are  described  as  follows: 

(a)  EAI  is  a  Delaware  limited 
partnership  maintaining  its  principal 
executive  office  in  Norwalk, 
Connecticut.  EAI  provides  investment 
consulting  services  to  a  number  of 
employee  benefit  plan  clients  through 
SK^J*.  a  collective  investment  fund.  As 
of  October  1. 1995.  EAI  had 
approximately  $21 6  miUion  of  Plan 
assets  under  management  in  SMEF.  of 
which  $62  million  was  held  for 
participant-directed  plans. 

fb)  SMEF,  a  collective  investment 
fund  established  by  EAI.  has  been 
organized  to  comply  with  Revenue 
Ruling  81-100.  SMEF  is  trusteed  by 
Boston  Safe  Deposit  and  Trust 
Company.  Following  the  in-kind 
transfer  transaction  that  is  described 
herein,  SMEF  has  continued  to  exist 
albeit  with  reduced  assets. 

(c)  The  Fund  was  oi^anized  on 
September  27, 1995  as  a  Massachusetts 
business  trust  It  is  registered  as  a  no- 
load,  open-end  investment  company 
vtrith  the  SEC  under  the  '40  Act.  Shares 
of  beneficial  interest  are  being  offered 
and  sold  pursuant  to  a  registration 
statement  under  the  Securities  Exchange 
Act  of  1933  Act,  as  amended. 

(d)  EACM,  a  wholly  owned  subsidiary 
of  EAI,  manages  the  Fund  and 
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negotiates  mvestment  advisory  contracts 
and  contracts  for  Secondary  Services. 
EACM  also  serves  as  the  investment 
adviser  to  the  Fund  and  will  receive 
investment  advisory  fees  from  the  Fimd. 

(e)  EAISI,  a. wholly  owned  subsidiary 
of  EAI,  serves  as  the  distributor  of 
shares  of  the  Fund  but  it  does  not 
receive  any  compensation  from  the 

Fimd. 

(f)  The  Plans  which  are  covered  by  the 
subject  transaction  include  certain 
Client  Plans  that  are  participant- 


directed  account  plans  within  the 
meaning  of  section  404(c)  of  the  Act  for 
which  EAI  formerly  served  as  a 
fiduciary  through  its  management  of 
Plan  assets  that  had  been  invested  in 
SMEF.  Also  covered  by  the  subject 
transaction  are  the  EAI  Plan  as  well  as 
Plans  that  are  sponsored  by  the  Harding 
Services  Corporation  (Harding)  and 
Stockwood  Vn.  Lie.  (Stockwood).  which 
are  affiliates  of  EAI.»  EAI  formerly 
provided  investment  manageaaent 


services  to  the  Related  Plans  by  reason 
of  their  investment  in  SMEF  through  the 
end  of  1995  but  it  did  not  charge  the 
Related  Plans  any  fees  with  respect  to 
such  services.  The  EAI  Plan,  the 
Harding  Plan  and  the  Stockwood  Plan 
are  participant-directed,  defined 
contribution  plans. 

As  of  September  30. 1995.  the 
participant,  asset  breakdown  and  the 
identities  of  the  trustees  of  the  Related 
Plans  were  as  follows: 


Related  plans 


EAI  Plan  

Harding  Plan 

Stodnvood  Plan 


No.  partict- 
penls 


121 


10 


Total 


$11,877,063 

9.800.000 
371.000 


Tmstees 


ERw  Battel,  Jeanne  Qustafson  and 
MaHn  Zergiebel. 

Kurt  Bofowsky  and  Frank  Richanteon. 
Kurt  Borowatcy  and  Frank  Richardson. 


It  is  represented  that  none  of  the  Related 
Plans  is  a  party  in  interest  with  respect 
to  the  other  within  the  meaning  of 
section  3(14)  of  the  Act. 

(g)  Wilmington  Trust  Company  (WTC) 
of  Wilmington,  Delaware,  has  been 
retained  by  EAI  to  serve  as  the  Second 
Fiduciary  for  the  Related  Plans.  In  such 
capacity.  WTC  was  hired  to  approve  the 
in-kind  transfer  of  the  assets  of  the 
Related  Plans  that  had  been  invested  in 
SMEF  to  the  Fund,  in  exchange  for 
shares  of  the  Fund.  WTC,  the  primary 
subsidiary  of  Wilmington  Trust 
Corporation,  was  established  in  1903. 
WTC  is  wholly  independent  of  EAI  and 
its  affiliates. 

As  of  December  31.  1994,  WTC 
exercised  discretionary  authority  over 
approximately  $26.5  billion  of  fiduciary 
assets,  including  approximately  $14.8 
billion  of  the  assets  of  plans  covered  by 
the  Act  as  well  as  non-qualified  plans. 
Also  as  of  December  31. 1994,  WTC 
served  as  directed  trustee,  agent  or 
custodian  with  respect  to  more  than  $5 
billion  of  assets  of  plans  covered  by  the 
Act  and  nonqualified  employee  benefit 
plans. 

Description  of  the  Transaction 

2.  Prior  to  December  29. 1995.  EAI 
required  the  Plans  involved  herein  to 
withdraw  their  assets  from  SMEF.  It 
then  provided  these  Plans  with  the 


opportunity  to  contribute  their 
withdrawn  SMEF  assets  to  the  Fund  in 
exchange  for  shares  of  the  Fund.  The 
principal  reason  for  the  in-kind  transfer 
of  the  Plans'  assets  that  had  been 
invested  in  SMEF  to  the  Fund  was  an 
SEC  ruling  pertaining  to  section  3(c)(1) 
of  the  '40  Act. '°  In  that  ruling,  the  SEC 
opined  that  each  participant  in  a  Plan 
providing  for  participant-directed 
investments  would  be  counted  for 
purposes  of  subjecting  a  collective 
investment  fund,  such  as  SMEF,  to 
reporting  and  disclosure  requirements 
applicable  to  open-end  companies.  In 
accordance  with  the  SEC  interpretation. 
EAI  believed  that  the  assets  of  the 
affected  Plans  had  to  be  removed  from 
SMEF  prior  to  January  1. 1996. 

In  addition.  EAI  believed  that  the 
interests  of  these  Plans  would  be 
appropriately  served  by  use  of  a  mutual 
fund,  such  as  the  Fxmd.  According  to 
EAI.  mutual  funds  are  under  the 
supervision  of  the  SEC.  which  places  a 
greater  emphasis  on  participant 
disclosure  and  which  provides  a 
mechanism  for  approval  of  disclosiue 
documentation  for  the  Fund.  Moreover. 
EAI  noted  that  mutual  funds  would 
afford  Plan  sponsors  and  participants 
with  easier  monitoring  of  investments 
since  information  concerning 
investment  performance  of  the  Fund 


'Specifically.  EAI  and  EACM  both  have  officers 
and  directors  and,  in  the  case  of  EAI,  equity  holders 
who  are  officers,  directors  and  affiliates  of  Harding 
and  Stockwood. 

'"See  Latham  S-  Watkins.  SEC  No- Action  Letter. 
1994  SEC  No  Act.  LEXIS  910  (December  28. 1994). 

' '  EAI  is  not  requesting  an  exemption  with 
respect  to  the  investment  in  the  Fund  by  the  EAI 
Plan,  the  Harding  Plan  or  the  Stockwood  Plan.  EAI 
represents  that  the  Related  Plans  may  acquire  or  sell 
share  of  the  Fund  pursuant  to  Prohibited 
Transaction  Exemption  (PTE)  77-3  (42  FR  18734. 
April  8.  1977).  PTE  77-3  parmiu  the  acquisition  or 


would  be  available  in  daily  newspapers 
of  general  circidation. 

Accordingly.  EAI  requests  retroactive 
exemptive  reUef  from  the  Department 
with  respect  to  the  in-kind  transfer  of 
the  assets  of  certain  Plans  that  had  been 
invested  in  SMEF.  in  exchange  for 
shares  of  the  Ftmd.  The  in-kind  transfer 
transaction  occurred  on  December  29. 
1995  in  connection  with  the  partial 
termination  of  SMEF.  If  granted,  the 
proposed  exemption  would  be  effective 
as  of  December  29, 1995.  ■  ■ 

3.  Plan  assets  formerly  invested  in 
SMEF  that  were  exchanged  for  shares  of 
the  Fund  occurred  in  two  simultaneous 
phases.  First,  EAI  obtained  written 
approvals  from  all  Second  Fiduciaries 
with  respect  to  the  in-kind  transfer.  EAI 
then  transferred  to  each  Plan  its 
allocable  share  of  all  assets  of  SMEF.  It 
is  represented  that  such  assets  consisted 
of  marketable  seouities  and  cash 
balances.  Second,  the  distributed  assets 
were  transferred  by  the  Plan  to  the 
Fimd,  and,  in  exchange,  the  Fund 
issued  to  each  Plan  an  appropriate 
number  of  shares  of  the  Fimd.  These 
shares  had  an  aggregate  value  equal  to 
the  aggregate  value  of  each  Plan's 
allocable  share  of  SMEF  assets  that  were 
transferred  to  the  Fimd. 

4.  With  respect  to  the  initial 
disclosures  provided  to  each  Second 
Fiduciary.  ELAI  represents  that  prior  to 


sale  of  shares  of  a  registered,  open-end  investment 
company  by  an  employee  benefit  plan  covering 
only  employees  of  such  investment  company, 
employees  of  the  investment  adviser  or  principal 
underwriter  for  such  investment  company,  or 
employees  of  any  affiliated  person  (as  defined 
therein)  of  such  investment  adviser  or  principal 
underwriter,  provided  certain  conditions  are  met. 
The  Department  expresses  no  opinion  on  whether 
any  transactions  between  the  Fund  and  the  Related 
Plans  would  be  covered  by  PTE  77-3. 

Similarly.  EAI  is  not  requesting  exemptive  relief 
with  respect  to  future  acquisitions  or  sales  of  shares 


of  the  Fund  by  the  Client  Plans.  EAI  ropresentt  that 
such  transactions  would  be  covered  under  PTE  77- 
4  (42  FR  18732,  April  8. 1977).  In  pertinent  part. 
PTE  77-4  permits  the  purchase  and  sale  by  an 
employee  benefit  plan  of  shares  of  a  registered 
open-end  investment  company  when  a  fiduciary 
with  respect  to  the  plan  is  also  the  investment 
adviser  of  the  investment  company.  However, 
again,  the  Department  expresses  no  opinion  on 
whether  any  transactions  between  the  Client  Plans 
and  the  Fund  would  be  covered  by  PTE  77-4. 


investing  in  the  Fund,  it  obtained  the 
affirmative  written  approval  of  a  Second 
Fiduciary  of  a  Plan  who  was  generally 
the  Plan's  named  fiduciary,  trustee  or 
sponsoring  employer.  In  the  case  of  the 
Related  Plans.  WTC  was  retained  for 
this  purpose.  EAI  provided  each  Second 
Fiduciary  with  a  current  prospectus  for 
the  Fund.  The  disclosure  statement 
described  the  fees  for  investment 
advisory  or  similar  services,  the  fees  for 
Secondary  Services  and  all  other  fees  to 
be  charged  to.  or  paid  by.  a  Plan  (and 
by  such  Fund)  to  EACM  or  to  unrelated 
parties,  including  the  nature  and  extent 
of  any  differential  between  the  rates  of 
the  fees.  In  addition,  the  disclosure 
statement  specified  the  reasons  why  EAI 
considered  an  investment  in  the  Fund 
was  appropriate  for  a  Plan. 

On  the  basis  of  such  information,  the 
Second  Fiduciary  authorized  the 
investment  of  Plan  assets  in  the  Fund 
through  an  in-kind  transfer  of  assets 
received  from  SMEF.  Such 
authorization  was  given  by  the  Second 
Fiduciary  to  EAI  in  writing. 

5.  EAI  represents  that  the  in-kind 
transfer  transaction  was  conducted  over 
the  weekend  of  December  29. 1995  in 
accordance  with  Rule  17a-7  under  the 
'40  Act  and  the  procedures  established 
by  the  Fund  pursuant  to  Rule  17a-7  for 
the  valuation  of  such  assets.  EAI  notes 
that  Rule  17a-7  provides  an  exemption 
bom  section  17(a)  of  the  '40  Act.  which 
prohibits,  among  other  things,  principal 
transactions  between  an  investment 
company  and  its  investment  adviser  or 
affiliates  of  the  investment  adviser. 

Among  the  conditions  of  Rule  17a- 
7  '2  is  the  requirement  that  the 
transaction  be  effected  at  the 
"independent  current  market  price"  for 
the  security  involved.  In  this  regard,  the 
"current  market  price"  for  sp>ecific  types 
of  SMEF  assets  involved  in  the  in-kind 
transfer  was  determined  as  follows: 

(a)  If  the  security  was  a  "reported 
security"  as  the  term  is  defined  in  Rule 
llAa3-l  under  the  Securities  Exchange 
Act  of  1934  (the  '34  Act),  the  last  sale 
price  with  respect  to  such  security 
reported  in  the  consplidated  transaction 
reporting  system  (thii  Consolidated 
System)  for  December  29, 1995;  or  if 


*>  Rule  17a-7  also  includes  the  following 
requirements:  (a)  the  transaction  must  be  consistent 
with  the  investment  objectives  and  policies  of  the 
Fund,  as  described  in  its  registration  statement;  (b) 
the  security  that  is  the  subject  of  the  transaction 
must  be  one  for  which  market  quotations  are  readily 
available;  (c)  no  brokerage  commissions  or  other 
remuneration  may  be  paid  in  connection  with  the 
transaction;  and  (d)  the  Fund's  board  of  directors 
(i.e.,  those  directors  who  are  independent  of  the 
Fund's  investment  adviser)  must  adopt  procedures 
to  ensure  that  the  requirements  of  Rule  17a-7  are 
followed,  and  determine  no  less  frequently  than 
quarterly  that  the  transactions  during  the  preceding 
quarter  were  in  compliance  with  such  procedures. 


there  were  no  reported  transactions  in 
the  Consolidated  System  that  day.  the 
average  of  the  highest  current 
inde]}endent  bid  and  the  lowest  current 
independent  offer  for  such  security 
(reported  pursuant  to  Rule  llAcl-1 
under  the  '34  Act),  as  of  the  clpse  of 
business  on  December  29. 1995:  or 

(b)  ff  the  security  was  not  a  reported 
security,  and  the  principal  mariiet  for 
such  security  was  an  exchange,  then  the 
last  sale  on  such  exchange  on  December 
29. 1995;  or  if  there  were  no  reported 
transactions  on  such  exchange  that  day. 
the  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer  on  such  exchange  as 
of  the  close  of  business  on  December  29. 
1995;  or 

(c)  If  the  security  was  not  a  reported 
security  and  was  quoted  in  the 
NASDAQ  system,  then  the  average  of 
the  highest  current  independent  bid  and 
lowest  current  independent  offer 
reported  on  Level  1  of  NASDAQ  as  of 
the  close  of  business  on  December  29. 
1995  or 

(d)  For  all  other  securities,  the  average 
of  the  highest  current  independent  bid 
and  lowest  current  independent  offer  as 
of  the  close  of  business  on  December  29. 
1995.  determinedon  the  basis  of 
reasonable  inquiry. 

6.  As  stated  above,  the  in-kind 
transfer  transaction  occurred  over  the 
weekend  of  December  29. 1995.  using 
the  market  values  as  of  the  preceding 
Friday.  The  value  of  SMEF  was 
determined  by  the  custodian  and 
portfolio  accountant  for  the  Fund  in 
coordination  with  EAI.  Securities  listed 
on  the  exchange  were  valued  at  their 
closing  prices  on  that  Friday.  Other 
securities  were  valued  based  on  the 
average  of  current  indep>endent  bid  and 
ask  quotations  as  of  that  Friday  obtained 
from  three  independent  brokers  (or 
under  a  method  otherwise  in 
accordance  with  Rule  17a-7).  Any  fees 
charged  by  independent  brokers  were 
the  responsibility  of  EAI.  The 
contribution  of  securities  was 
completed  by  the  opening  of  business 
on  January  2. 1996.  such  that  Plans 
whose  SMEF  assets  were  contributed  to 
the  Fund  held  shares  of  the  Fund  which 
had  the  same  aggregate  value  as  their 
units  in  SMEF  as  of  the  preceding 
Friday.  No  sales  commissions  or  other 
fees,  including  12b-l  Fees,  were  paid  by 
the  Plans  in  connection  with  the 
purchase  of  Fund  shares  through  the  in- 
kind  transfer  of  a  Plan's  assets  that  were 
invested  in  SMEF. 

7.  Following  the  in-kind  transfer 
transaction.  EAI  provided  each  affected 
Plan  with  a  written  confirmation 
statement  on  January  31. 1996.  This 
statement  set  forth  (a)  the  number  of 


SMEF  units  held  by  the  Plan 
immediately  before  the  conversion,  the 
related  per  unit  value  and  the  total 
dollar  amount  of  such  SMEF  units;  and 
(b)  the  number  of  shares  of  the  Fund 
that  are  held  by  the  Plan  following  the 
conversion,  the  related  per  share  net 
asset  value  and  the  total  dollar  amount 
of  such  shares. 

In  addition,  on  January  31. 1996.  EAI 
provided  each  affected  Plan  with 
written  confirmation  of  (a)  the  identity 
of  each  security  that  was  valued  for 
purposes  of  the  transaction  in 
accordance  with  Rule  17a-7(b)(4):  (b) 
the  price  of  each  such  security  for 
purposes  of  the  transacti(n;  and  (c)  the 
identity  of  each  pricing  service  or 
market  maker  consulted  in  determining 
the  value  of  such  securities. 

Representations  of  the  Second  Fiduciary 
for  the  Related  Plans  Regarding  the  In- 
Kind  Transfer 

8.  As  stated  above.  WTC  was  retained 
by  EAI  88  the  Second  Fiduciary  to 
oversee  the  in-kind  transfer  transaction 
on  behalf  of  the  EAI  Plan,  the 
Stockwood  Plan  and  the  Harding  Plan. 
In  such  capacity,  WTC  represented  that 
it  understood  and  accepted  the  duties, 
responsibiUties  and  liabilities  in  acting 
as  a  fiduciary  with  respect  to  the 
Related  Plans  including  those  duties, 
responsibilities  and  habilities  that  are 
imposed  on  fiduciaries  under  the  Act. 

WTC  stated  that  it  considered  the 
effect  and  the  implications  of  the 
transaction  on  the  Related  Plans  as  well 
as  other  Plan  dients  of  EAI  which  had 
invested  in  SMEF.  WTC  noted  that 
although  SMEF  would  continue  to  exist 
after  Ciecember  31, 1995,  it  would  be 
maintained  for  Plans  that  were  not 
participant-directed.  Thus,  WTC 
explained  that  the  in-ldnd  transfer 
transaction  was  being  offered  to  certain 
Plans  invested  in  SMEF  on  terms  that 
were  comparable  to  and  no  less 
favorable  than  the  terms  that  would 
have  been  reached  among  unrelated 
parties. 

WTC  represented  that  the  in-kind 
transfer  transaction  was  in  the  best 
interest  of  the  Related  Plans  and  their 
participants  and  beneficiaries  for  the 
following  reasons:  (a)  In  terms  of  the 
investment  policies  and  objectives 
pursued,  the  Fund  substantially 
replicates  SMEF  and  thus  the  impact  of 
the  transaction  on  a  Related  Plan  and  its 
participants  would  be  de  minimis;  (b) 
the  Fund  would  probably  continue  to 
experience  relative  investment 
performance  similar  in  nature  to  SMEF 
given  the  continuity  of  investment 
objectives  and  policies,  management 
oversight  and  portfolio  management 
personnel;  (c)  the  in-kind  transfer 
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transacbon  would  not  adversely  affect 
the  cash  flows,  liquidity  or  investment 
diversification  of  a  Related  Plan;  (d)  the 
benefits  to  be  derived  by  the  Related 
Plans  and  their  participants  investing  in 
the  Fund  {e.g..  broader  distribution 
permitted  of  the  Fimd  to  different  types 
of  plans  impacting  positively  on  the 
asset  size  of  the  Fund  and  resulting  in 
cost  savings  to  shareholders)  would 
more  than  offset  the  impact  of  minimum 
additional  expenses  that  might  be  borne 
by  the  Related  Plans. 

In  opining  on  the  appropriateness  of 
the  in-kind  transfer  transaction.  WTC 
represented  that  it  conducted  an  overall 
review  of  the  Related  and  their 
respective  Plan  documents.  WTC  also 
stated  that  it  examined  the  total 
investment  portfoUos  for  the  Related 
Plans  to  determine  whether  or  not  the 
Related  Plans  were  in  compUance  with 
their  investment  objectives  and  poUcies. 
Further.  WTC  stated  that  with  respect  to 
the  Related  Plans,  it  examined  their 
overall  liquidity  requirements  and 
reviewed  the  concentration  of  their 
assets  that  had  been  invested  in  SMEF 
as  well  as  the  portion  of  SMEF  that 
comprised  their  assets.  Finally,  WTC 
represented  that  it  reviewed  the 
diversification  provided  by  the 
investment  portfolios  of  the  Related 
Plans.  Based  upon  its  review  and 
analysis  of  the  foregoing,  WTC 
represented  that  the  in-kind  transfer 
transaction  would  not  adversely  affect 
the  total  investment  portfolios  of  the 
Related  Plans  or  compliance  by  the 
Related  Plans  with  their  stated 
investment  objectives,  policies,  cash 
flows,  liquidity  positions  or 
diversification  requirements. 

As  the  Second  Fiduciary.  WTC 
represented  that  it  was  provided  by  EAI 
with  the  confirmation  statements 
described  in  Representation  7.  In 
addition,  WTC  stated  that  it 
supplemented  its  findings  following 
review  of  the  post-transfer  account 
information  to  confirm  whether  or  not 
the  in-kind  transfer  transaction  had 
resulted  in  the  receipt  by  the  Related 
Plans  of  shares  of  the  Fund  equal  in 
value  to  of  each  Related  Plan's  pro  rata 
share  of  assets  of  SMEF  on  the 
conversion  date. 

Ongoing  Disclosures  and  Other 
Exemptive  Conditions 

9.  On  an  annual  basis.  EAI  will 
provide  each  affected  Plan  with  a  copy 
of  an  updated  prospectus  for  the  Fund. 
Upon  request,  the  Plan  will  be  provided 
with  a  report  or  statement  (which  may 
take  the  form  of  the  most  recent 
statement  of  additional  information,  or 
some  other  written  statement) 


containing  a  description  of  all  fees  paid 
by  the  Fund  to  EACM. 

In  addition,  as  to  each  individual 
Plan,  the  combined  total  of  all  fees 
received  by  EAI  and/or  its  affiliates  for 
the  provision  of  services  to  the  Plans, 
and  in  connection  with  the  provision  of 
services  to  the  Fund  will  not  be  in 
excess  of  "reasonable  compjensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act.  Further,  all  dealings  by  or 
between  the  Plans  and  the  Fimd  will 
remain  on  a  basis  which  is  at  least  as 
favorable  to  the  Plans  as  such  dealings 
are  with  other  shareholders  of  the  Fund. 

10.  In  summary,  EAI  represents  that 
the  in-kind  transfer  transaction 
described  herein  satisfies  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  because: 

(a)  A  Second  Fiduciary  authorized  in 
writing,  such  in-kind  transfer  prior  to 
the  transaction  and  only  after  Such 
Second  Fiduciary  received  full  written 
disclosure  of  information  concerning 
the  Fund. 

(b)  Each  Plan  received  shares  of  the 
Fund  in  coimection  with  the  in-kind 
transfer  of  assets  &X)m  SMEF  to  the 
Fund  which  were  equal  in  value  to  the 
Plan's  allocable  share  of  assets  that  had 
been  invested  in  SMEF  on  the  date  of 
the  transfer  as  determined  in  a  single 
valuation  performed  in  the  same 
manner  and  at  the  close  of  the  business 
day,  using  independent  sources  in 
accordance  with  procedures  established 
by  the  Fund  which  complied  with  Rule 
17a-7  of  the  '40  Act.  as  amended,  and 
the  procedures  estabUshed  by  the  Fund 
pursuant  to  Rule  17a-7  for  the  valuation 
of  such  assets. 

(c)  Within  30  days  following  the 
completion  of  the  in-kind  transfer 
transaction,  EAI  provided  the  Second 
Fiduciary  of  each  affected  Plan  with 
written  confirmation  containing  (1)  the 
identity  of  the  security  that  was  valued 
for  purposes  of  the  transaction  in 
accordance  with  Rule  17a-7(b)(4)  of  the 
"40  Act.  (2)  the  price  of  the  security 
involved  in  the  transaction;  and  (3)  the 
identity  of  the  pricing  service  or  market 
maker  consulted  in  determining  the 
value  of  such  securities. 

(d)  Within  90  days  following  the  in- 
kind  transfer,  EAI  mailed  to  the  Second 
Fiduciary  of  each  Plan,  written 
confirmation  containing  (1)  the  number 
of  SMEF  units  held  by  the  Plan 
immediately  before  the  transfer,  the 
related  per  unit  value  and  the  total 
dollar  amount  of  such  SMEF  units;  and 
(2)  the  number  of  shares  in  the  Fund 
that  were  held  by  the  Plan  following  the 
transfer,  the  related  per  share  net  asset 
value  and  the  total  dollar  amount  of 
such  shares. 


(e)  As  to  each  Plan,  the  combined 
total  of  all  fees  received  by  EAI  and/or 
its  affiliates  for  the  provision  of  services 
to  the  Plans,  and  in  connection  with  the 
provision  of  services  to  the  Fund  will 
not  be  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(f)  No  sales  commissions  were  paid  by 
a  Plan  in  coimection  with  the 
acquisition  of  shares  of  the  Fund. 

^  With  respect  to  investments  in  a 
Fund  by  the  Plans,  each  Second 
Fiduciary  received  full  and  detailed 
written  disclosiu«  of  information 
concerning  the  Fund,  including  a 
current  prospectus  and  a  statement 
describing  the  fee  structure,  and  such 
Second  Fiduciary  authorized,  in 
writing,  the  investment  of  the  Plan's 
assets  in  the  Fimd  and  the  fees  paid  by 
the  Fund  to  the  EACM. 

(h)  EAI  will  provide  ongoing 
disclosures  to  Second  Fiduciaries  of 
Plans  to  verify  the  fees  charged  by  the 
EACM  to  the  Fund. 

(i)  All  dealings  by  or  between  the 
Plans  and  the  Fimd  have  been  and  will 
remain  on  a  basis  which  is  at  least  as 
favorable  to  the  Plans  as  such  dealings 
are  with  other  shareholders  of  the  Fund. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  Second  Fiduciaries  of 
Plans  that  have  investments  in  SMEF 
and  from  whom  approval  was  sought  for 
the  in-kind  transfer  of  Plan  assets  to  the 
Fund.  Such  notice  will  be  provided  to 
interested  persons  by  first  class  mail 
within  14  days  following  the 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  as  well  as  a  supplemental 
statement,  as  required  pursuant  to  29 
CFR  2570.43(b)(2).  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing. 
Comments  and  requests  for  a  public 
hearing  are  due  within  44  days  of  the 
publication  of  the  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOfl  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Pension  Plan  of  Roper  Hospital,  Inc. 
(the  Plan)  Located  in  Charleston,  South 
Carolina 

[Application  No.  D-10163) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
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in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  3284'^,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  {b)(l) 
and  fb)f2)  of  the  Act  and  the  sanctions 
resulting  frorn  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)fl)  (A)  through  (E)  (jf  the  Code, 
shall  not  applv  to  the  proposed  cash 
s.ale  (the  Sale)  by  the  Plan  of  Separate 
Investment  Account  Group  Annuity 
Policy  No.  GA-4619  (the  Policy] 
maintained  by  New  England  Mutual 
Life  Insurance  Company  (NFL)  to  Roper 
Health  System.  Inc.  (the  Hospital),  the 
Plan  sponsor  and  a  party  in  interest 
with  respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied:  (a) 
The  Sale  is  a  cne-time  transaction  for 
cash;  (b)  the  Plan  receives  no  less  than 
the  greater  of  the  fair  market  value  of  the 
Policy  at  the  time  of  the  Sale,  o"r 
$494,1^0;  and  (c)  the  Plan  does  not  pay 
any  commissions  or  other  expenses  in 
coimection  with  the  transaction. 

Summary  of  Facts  and  Representations 

1.  The  Hospital  is  a  non-profit 
corporation  with  its  principal  office  at 
Charleston,  South  Carolina.  The 
Hospital  sponsors  the  Plan,  which  is  a 
defined  benefit  plan  which  had  2,431 
participants  and  assets  of  approximately 
$22,936,604  as  of  December  31,  1994. 
Wachovia  Bank  of  South  Carolina,  N.A. 
(the  Bank)  is  the  Plan's  trustee.  The 
Finance  Committee  of  the  Board  of 
Trustees  of  the  Hospital  (the  Finance 
Committee),  however,  has  investment 
discretion  with  respect  to  the  Policy. 
The  Finance  Committee  consists  of 
officers  of  the  Hospital. 

2.  In  order  to  better  serve  the 
retirement  goals  of  its  employees,  the 
Board  of  Trustees  of  the  Hospital  (the 
Board)  has  determined  to  restructure  its 
retirement  program.  To  that  end,  the 
Board  has  approved  the  termination  of 
the  Plan  effective  as  of  September  30, 
1995.  In  place  of  the  Plan,  the  Board  has 
approved  the  adoption  of  a  tax-deferred 
savings  plan  under  section  403(b)  of  the 
Code  and  an  annuity  plan  under  section 
403(a)  of  the  Code.  Pursuant  to  the 
termination  agreement  (the  Agreement), 
any  assets  remaining  in  the  Plan  after  all 
benefit  habilities  have  been  satisfied  in 
accordance  with  the  Act  will  be 
allocated  and  distributed  to  Plan 
participants  in  accordance  with  the 
allocation  formulas  specified  in  the 
Agreement.  Accordingly,  it  is  the 
Hospital's  intent  that  the  assets  in  the 
Plan  be  liquidated  and  distributed  or 
applied  for  the  benefit  of  participants 
and  beneficiaries  of  the  Plan.  The 
applicant  represents  that  pursuant  to  the 
terms  of  the  Agreement  participants' 


accrued  benefits  (although  not -surplus 
assets)  were  distributed  on  or  about 
December  15,  1995  Distribution  of  the 
surplus  assets,  which  will  include  t^ic 
proceeds  front  the  sale  of  the  Policy  to 
\\in  Hospital  (if  the  exemption  proposed 
herein  is  granted)  will  not  occur  until 
later  in  1996. 

3,  Commencing  in  March  of  1987  and 
cont-nuing  u.ntij  March  of  1988,  the 
Plan's  prior  trustees  (tlie  Prior  Trustees), 
who  consisted  of  individuals  who  were 
offirers  of  ttie  Hospital,  invested  a  total 
of  51,398.064  in  the  Foiii.y  maintained 
by  NEL,  .MEL  maintains  a  separate 
investment  fund  under  thn  Policy 
known  as  the  Developmental  Properties 
.^ccount  (the  DP  A],  The  DPA  is  invested 
m  income-producing  properties 
throughout  the  United  States,  During 
the  early  1990s,  the  DPA  declined 
significantly  In  value  due  to  the 
recession  and  general  downturn  in  the 
real  estate  market,  both  of  which 
adversely  affected  virtually  all  real 
estate  investment  funds.  The  DPA 
currently  is  "frozen",  meaning  that  no 
withdrawal  requests  are  being  honored 
by  NEL.  In  fact,  withdrawal  requests 
have  not  been  honored  by  NEL  since 
June  30, 1991.  Since  that  date,  the 
Policy  has  declined  in  value  by 
approximately  $909,316.  The  Hospital 
first  became  aware  that  the  DPA  had 
been  frozen  at  the  same  time  as  other 
investors,  on  or  about  November  15, 
1991.  through  the  1991  Third  Quarter 
Report  provided  by  NEL,  and  without 
any  opportunity  to  liquidate  the  Plan's 
investment.  Accordingly,  despite  the 
DPA's  dechne  in  value,  the  Plan  has 
been  forced  to  continue  to  hold  the 
PoUcy."  As  of  December  31, 1995.  the 
fair  market  value  of  the  Plan's  interest 
in  the  DPA  was  $494,130.  The  fair 
market  value  was  determined  by  NEL  by 
multiplying  the  Plan's  percentage 
ownership  in  the  DPAljy  the  aggregate 
fair  market  value  of  the  assets  of  the 
DPA. 

4.  The  appUcant  states  that  Mr.  Fred 
Hyder  of  NEL  has  represented  that  at 
least  one  investor  in  the  DPA  sold  its 
interest  in  the  DPA  to  an  unrelated 
buyer  for  one-third  of  its  fair  market 
value  as  determined  by  NEL.  The 
investor  was  a  retirement  plan  that  had 
been  terminated  by  the  sponsoring 
employer.  The  trustee  of  the  retirement 
plan  was  forced  to  sell  its  interest  in  the 
DPA  to  an  unrelated  buyer  well  below 


"The  Department  notes  that  the  decisions  to 
acx]uire  and  hold  the  Policy  are  governed  by  the 
nduciarv  responsibility  requirements  of  Part  4, 
Subtitle  B,  Title  I  of  the  Act,  In  this  regard,  the 
Department  is  not  herein  proposing  relief  for  ajiv 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  Policy 
issued  by  NEL. 


Its  statod  fair  market  value  in  order  to 
make  distnhutions  to  participants  upon 
termination  Mr.  Hyder  also  indicated 
thai  in  his  opimun  there  is  ver.  iittle 
activity  m  the  secondary  market  due  to 
'be  inability  of  a  DPA  investor  to  sell  its 
interest  in  the  DPA  to  on  uru-elated 
buyer  for  its  stated  fair  market  value. 

5,  The  Hospital  has  oflered  to 
purchase  the  Plan's  interest  in  th?.  DP.'K 
fcr  the  greater  of  its  curreni  fair  market 
value  as  determined  by  NTL  (wjthoi.l 
any  diminution  in  value  as  desfri'twd  :n 
rep.  4,  above),  o;  5494,130  Under 
Section  V  of  the  Policy ,  the  Plan  cann.v. 
sell  its  interest  i.a  the  DP.^  witiiout  tne 
consent  of  NEL  (which  consent  cannot 
be  unreasonably  withheld)  However. 
NEL  has  agreed  to  the  transfer  of  the 
Plan's  interest  in  the  DPA  to  the 
Hospital  provided  the  exemption 
proposed  herein  is  granted  The 
applicant  represents  that  the  Finance 
Committee  has  detennined  that  the  sale 
of  the  Policy  to  the  Hospital  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  because 
the  sale  will  allow  the  Bank  to  liquidate 
the  Plan's  investment  in  the  DPA  for  the 
investment's  current  fair  market  value 
and  to  distribute  or  apply  the  proceeds 
from  the  sale  to  participants  and 
beneficiaries  in  accordance  with  the 
Agreement  If  the  exemption  proposed 
herein  is  denied,  there  is  no  viable 
purchaser  for  the  DPA  other  than  the 
Hospital,  In  addition,  the  Finance 
Committee  represents  that  if  the 
exemption  were  denied,  then  the  Plan 
would  be  required  to  continue  as  a 
wasting  trust  solely  for  the  purpose  of 
holding  the  Policy  until  it  can  be 
hquidated,  which  is  unlikely  to  occur  in 
the  near  future. 

6,  The  fair  market  value  of  the  Policy 
will  be  determined  by  the  value 
reported  by  NEL  as  of  the  end  of  the 
quarter  preceding  the  date  of  sale.  There 
will  be  no  reduction  in  this  value  as 
described  in  rep,  4,  above.  Copley  Real 
Estate  Advisors  (Copley),  an  indirect 
subsidiary  of  NEL,  acts  as  an  asset 
manager  and  advisor  to  NEL  with 
respect  to  the  DPA.  Copley  selects 
qualified  appraisal  firms  to  conduct 
annual  outside  appraisals  on  the 
properties  which  make  up  the  DPA  At 
quarterly  dates  between  annual 
appraisals,  Copley's  asset  management 
group  prepares  internal  valuations. 
Copley  represents  that  the  internal 
valuations  are  based  on  the  work  that  is 
completed  by  the  outside  appraiser  and 
the  same  basic  valuation  methods  used 
by  the  outside  appraisers  are  used  for 
the  internal  valuation.  The  Hospital 
represents  that  the  valuations  reported 
by  NEL  provide  a  reliable  indication  of 
the  fair  market  value  of  the  Policv  and 
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the  r3FA.  NEL  and  Copley  are 
independent  of  the  Hospital  and  the 
Bank. 

7  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(ai  of  the  .Act  l)ecause:  la)  The  Sale 
is  a  one-time  transaction  for  cash,  and 
the  Plan  will  pay  no  conimissions  or 
other  expen.ses  in  connection  with  the 
Sale;  (b)  the  Plan  will  receive  cash  for 
the  Policy  in  an  amount  not  less  than 
the  greater  of  the  fair  market  value  of  the 
Policy  as  of  the  date  of  the  Sale,  or 
$494,130;  (c)  the  fair  market  value  of  the 
Pohcy  will  be  established  by  NEL,  a 
party  unrelated  to  the  Plan  and  the 
Hospital;  and  d)  the  Sale  will  remove 
the  Policy,  which  has  been  declining  in 
value  and  is  illiquid,  from  the  Plan. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number.) 

First  Virginia  Banks,  Inc.,  Located  in 
Falls  Church,  Virginia 

(Apphcation  Nos.  I>-10175  thru  D-101771 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  .Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836.  32847,  August  10,  1990). 

Section  I — Transactions 

The  restriciions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  following  transactions  provided 
that  all  of  the  conditions  set  forth  in 
Section  II  below  are  met; 

(a)  The  cash  sale  on  December  23. 
1994  of  certain  variable  rate  certificates 
of  deposit  (CDs)  issued  by  Merrill  Lynch 
National  Bank.  Salt  Lake  City,  Utah  (the 
Merrill  Lynch  CDs)  by  forty  (40) 
employee  benefit  plans.  Keogh  plans 
and  individual  retirement  accounts 
(IRAs).  for  which  First  Knoxviile  Bank 
in  Knoxviile.  Tennessee  (the  Bank) 
serves  as  a  fiduciary,  to  First  Virginia 
Banks.  Inc.  (First  Virginia),  a  party  in 
interest  or  disqualified  person  with 
respect  to  such  plans  and  IRAs; 

(d)  The  cash  sale  on  various  dates 
during  1995  of  certain  fixed  rate  CDs 
issued  by  various  unrelated  financial 
institutions  (the  Fixed  Rate  CDs)  by 
eighteen  (18)  employee  benefit  plans. 
Keogh  plans  and  IRAs,  for  which  the 
Bank  serves  as  a  fiduciary  to  First 
Virginia,  a  party  in  interest  or 


disqualified  person  with  respect  to  such 
plans  and  IRAs;  and 

(c)  The  proposed  cash  sale  of  certain 
additional  fixed  rate  CDs  issued  by 
various  unrelated  financial  institutions 
(the  Additional  Fixed  Rate  CDs)  by 
approximately  twenty-ono  (21) 
employee  benefit  plans,  Keogh  plans 
dnd  IRAs,  for  which  the  Bank  serves  as 
a  fiduciar}'.  to  First  Virginia,  a  party  in 
interest  or  disqualified  person  with 
respect  to  such  plans  and  IRAs. 

Section  II — Conditions 

(a)  Each  sale  is  a  one-time  transaction 
for  cash; 

(b)  Each  plan  or  IRA  (hereafter 
referred  to  as  "Plan")  receives  an 
amount  which  is  equal  to  the  greater  of 
(i)  the  face  amount  of  the  CDs  owned  by 
the  Plan,  plus  accrued  but  unpaid 
interest,  at  the  time  of  sale,  or  (ii)  the 
fair  market  value  of  the  CDs  owned  by 
the  Plan  as  determined  by  an 
independent,  qualified  appraiser  at  the 
time  of  the  sale; 

(c)  The  Plans  do  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale  of  such  CDs; 

(d)  The  Bank,  as  trustee  of  the  Plans, 
determines  that  the  sale  of  the  CDs  is  in 
the  best  interests  of  each  Plan  and  its 
participants  and  beneficiaries  at  the 
time  of  the  transaction; 

(e)  The  Bank  takes  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries  in 
connection  with  the  transactions; 

(f)  Each  Plan  receives  a  reasonable 
rate  of  interest  on  the  CDs  during  the 
period  of  time  such  CDs  are  held  by  the 
Plan; 

(g)  The  Bank  or  an  affiliate  maintains 
for  a  period  of  six  years  the  records 
necessary  to  enable  the  persons 
described  below  in  paragraph  (h)  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  (1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank  or  affiliate,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
other  than  the  Bank  or  affiliate  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (h)  below;  and 

(h)  (1)  Except  as  provided  below  in 
paragraph  (h)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  of 
the  Act,  the  records  referred  to  in 
paragraph  (g)  are  unconditionaily 
available  at  their  customary  location  for 


examination  during  nonnal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Cfient  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary',  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (h)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  December  23.  1994,  for  the 
transactions  described  in  Section  1(a) 
above,  and  the  various  appropriate  sale 
dates  in  1995  for  the  transactions 
described  above  in  Section  1(b). 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  wholly-owned 
subsidiary  of  First  Virginia.  The  Bank, 
formerly  called  the  First  National  Bank 
of  Knoxviile.  was  acquired  by  First 
Virginia  in  June  1994.  The  Bank  serves 
as  trustee,  directed  trustee,  or  custodian 
of  various  small  employee  benefit  plans, 
Keogh  plans  and  IRAs  (collectively,  the. 
Plans).  The  Bank,  as  trustee,  has  j 

investment  discretion  for  the  assets  pi 
the  Plans. 

The  Bank  represents  that  following  its 
acquisition  by  First  Virginia,  a  number 
of  problems  surfaced  upon  review  of  the 
investment  portfolios  of  the  Plans 
regarding  their  acquisition  and  holding 
of  certain  CDs,  as  discussed  below.'* 


''The  Department  is  expressing  no  opinion  in 
this  proposed  exemption  regarding  whether  the 
acquisition  and  holding  of  the  CDs  by  the  Plans 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act. 

The  Department  notes  that  section  404(a)  of  the 
Act  requires,  among  other  things,  that  a  fiduciary 
of  a  plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Section 
404(al  of  the  Act  also  states  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the 
circumstances  it  is  clearly  prudent  not  to  do  so 

In  this  regard,  the  Department  is  not  providing 
any  opinion  as  to  whether  a  particular  category  of 
investments  or  investment  strategy  would  be 
considered  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  section  404  of  the  Act.  The 
determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
.'nade  by  a  plan  fiduciarv  after  appropriate 
consideration  to  those  facts  and  circumstances  that. 


Federal  Register  /  Vol    61,  No.  81   '  Thursday,  April  25.  1996  /  Notices 


18431 


The  Merrill  l.)^ch  CDs 

2.  On  October  18.  1993.  the  Bank,  i-i 
its  capacity  as  a  fiduciary'  of  certain 
Plans,  purchased  the  Merrill  Lynch  CDs 
through  the  brokerage  finn  of  Dunham 
&  Associates  Investment  Coimsel,  Inc. 
(Dunham)  of  San  Diego.  Cahfornia.  The 
Bank  states  that  Dunham  did  not 
provide  any  investment  advice  as  a 
fiduciary  regarding  the  investments 
made  by  the  Bank  in  the  Merrill  Lynch 
CDs  for  the  Plans. 

There  were  40  Plans  involved  in  the 
purchase  of  the  Merrill  Lynch  CDs  by 
the  Bank.  Of  these  40  Plans, 
approximately  32  Flans  had  only  one 
participant  covered  by  the  Plan.  The 
Plan  with  the  largest  number  of 
participants  was  the  Collier 
Development  Company  Profit  Sharing 
Plan  (the  Collier  P/S  Plan),  which  had 
83  participants  and  beneficiaries.  The 
Colher  P/S  Plan  had  $101,149  in  total 
assets,  of  which  $26,000  or 
approximately  26  percent  was  invested 
in  the  Merrill  Lynch  CDs.  The  Plan  with 
the  largest  amount  of  assets  was  the 
Theodore  Haase,  M.D.,  IRA  (the  Haase 
IRA)  which  had  total  assets  of 
$1,172,511,  at  the  time  of  the 
transactions.  The  Haase  IRA  had 
$21,000  invested  in  the  Merrill  Lynch 
CDs,  which  represented  approximately 
two  (2)  percent  of  its  total  assets.  The 
Plan  with  the  largest  investment  in  the 
Merrill  Lynch  CDs  was  the  Gordon  S. 
Hutchins  IRA,  which  had  such  CDs  with 
a  face  amount  of  $99,000,  This  amount 
represented  approximately  64  percent  of 
such  Plan's  total  assets. 

The  percentage  of  a  Plan's  total  assets 
represented  by  investments  in  the 
Merrill  Lynch  CDs  varied  from  as  Uttle 
as  one  (1)  percent  [e.g.  the  Mulford 
Enterprises  Profit  Sharing  Plan]  to  as 
much  as  92  percent  [e.g.  the  Audrey 
Denton  IRA).  However,  most  of  the 
Plans  had  less  than  25  percent  of  their 
total  assets  invested  in  the  Merrill 
Lynch  CDs. 

3.  The  Merrill  Lynch  CDs  were  issued 
by  Merrill  Lynch  National  Bank  in  Salt 


given  the  scope  of  such  fiduciary's  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investment  or  investment 
course  of  action  involved,  including  the  plan's 
potential  exposure  to  tosses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan's  investment  portfolio  with 
respect  to  which  the  fiduciary  has  investment 
duties  (see  29  CFR  2550.404a-l).  The  Department 
also  notes  that  in  order  to  act  prudently  m  making 
such  investment  decisions,  a  plan  fiduciary  must 
consider,  among  other  [actors,  the  availability,  risks 
and  potential  return  of  alternative  investments  for 
the  plan.  Thus  a  particular  investment  by  a  plan, 
which  is  .selected  in  preference  to  other  alternative 
investments,  would  generally  not  be  prudent  if  such 
investment  involves  a  greater  risk  to  the  security  of 
a  plan's  assets  than  comparable  investm.ents 
offering  a  similar  return  or  result. 


Lake  City,  Utah,  with  a  total  face  value 
of  $1,995,000.  and  are  scheduled  to 
mature  on  October  18.  1998.  The  Merrill 
Lynch  CDs  owned  by  the  Plans  had  a 
total  face  value  of  $894,500  The  Bank 
states  that  the  interest  rate  on  the 
Merrill  Lynch  CDs  was  fixed  at  5.00 
percent  per  annum  for  the  first  year. 
However,  the  interest  rate  in  the 
subsequent  years  until  maturity  on 
October  18.  1998,  is  a  stated  interest  rate 
offset  bv  the  ciurent  six-month  London 
hiterbank  Offered  Rate  (LffiOR)  as 
follows;  (i)  years  two  and  three — 8.50 
percent  per  annum  minus  six-month 
LIBOR;  and  (ii)  years  four  and  five — 
10.50  percent  minus  six-month  LIBOR. 

4.  The  Bank  represents  that  the 
information  provided  by  Dunham  to  the 
Bank  prior  to  the  Bank's  purchase  of  the 
Merrill  Lynch  CDs  on  behalf  of  the 
Plans  indicated  that  there  was  no  early 
withdrawal  penalty.  However,  the  Bank 
states  that  when  it  requested  to  redeem 
the  Merrill  Lynch  CDs  without  a 
withdrawal  penalty,  the  request  was 
declined  by  Dunham,  who  indicated 
that  such  CDs  could  not  be  redeemed 
prior  to  maturity,  with  or  without 
penalty. 

5.  The  Bank  represents  that  the  fair 
market  value  of  the  Merrill  Lynch  CDs 
was  significantly  below  their  face  value 
as  of  December  1994.  The  Bank  states 
that  the  significant  decline  in  the  fair 
market  value  of  the  Merrill  Lynch  CDs 
was  attributable  to  two  factors:  (i)  the 
fact  that  the  interest  rate  on  the  CDs 
dropped  to  2.54  percent  (8.50  percent 
minus  LIBOR),  effective  for  the  six- 
month  period  beginning  October  18. 
1994;  '*  and  (ii)  rising  interest  rates  in 
the  marketplace  for  comparable  fixed 
income  investments  of  the  same 
duration,  as  measured  by  various 
interest  rate  indexes  at  the  time. 

Therefore,  the  Bank  made  a 
determination  that  it  would  be  in  the 
best  interests  of  the  Plans  to  sell  the  CDs 
to  the  Holding  Company  to  avoid  the 
investment  losses  which  would  result  to 
the  Plans  from  any  sale  on  the  open 
market. 

6.  Davenport  &  Company  of  Virginia, 
Inc.  (Davenport),  an  independent 
qualified  appraiser  located  in 
Richmond,  Virginia,  appraised  the 
Merrill  Lynch  CDs  as  havmg  a  fair 
market  value  of  approximately  $70.75 
per  $100  of  face  value,  as  of  Etecember 


"In  this  regard,  the  applicant  states  that  the  six- 
month  LIBOR  rate  was  3.375  percent  on  October  "•  8, 

1993.  the  date  on  which  the  Merriil  Lynch  CDs 
were  acquired,  and  6.9375  percent  on  December  13. 

1994.  prior  to  liie  iale  cf  such  CDs  tc  the  Holding 
Company  discjssed  herein  The  interest  p»ii; 
origmsUy  on  the  Merrill  Lynch  CDs  was  o.OO 
percent  as  of  October  18. 1993.  and  2.54  perrent  as 
of  December  13.  1994, 


23.  1994.  Davenport's  analysis  descpf)eLl 
the  Merrill  Lynch  CDs  as  '  invrse 
floaters"  paying  below  .market  interest 
rates  at  the  time  of  the  transaction 
Davenport  states  that  the  Memll  Lv-nch 
CDs  are  a  "derivative  type  of  secunty" 
which  involves  a  complicated  pricing 
process  to  determine  market  value 
Davenport  represents  that  dealers 
trading  such  securities  use  data  from  the 
interest  rate  swap  market  and  various 
interest  rate  forecasts  to  determine  their 
bid  prices.  In  addition.  Davenport  notes 
that  since  the  Merrill  Lynch  CDs  are 
traded  over-the-counter  and  are  not 
listed  on  an  exchange,  dealers  have 
different  options  as  to  how  to  value 
such  securities.  Davenport  concluded 
that  as  a  result  of  the  then  current 
interest  rates,  as  measured  by  LIBOR 
and  other  indexes  at  the  time  of  the 
transaction,  and  market  data  concerning 
interest  rate  forecasts,  there  were  few 
dealers  or  other  buyers  interested  in 
purchasing  the  Merrill  Lynch  CDs 
without  a  significant  discount  on  their 
face  value. 

7.  On  December  23.  1994.  the  Holding 
Company  purchased  the  Merrill  LyTich 
CDs  from  \he  Plans  for  cash  at  their  full 
face  value,  an  amount  which  was 
significantly  above  the  fair  market  value 
of  the  CDs  at  that  time  as  determined  by 
Davenport.  In  addition,  the  Holding 
Company  paid  the  Plans  interest  at  the 
originally  stated  rate  of  5.00  percent  per 
annum  through  the  date  of  purchase, 
even  though  the  Merrill  LvTich  CDs 
began  earning  interest  at  an  annual  rate 
of  2.54  percent  on  October  18.  1994  The 
Plans  did  not  pay  any  commissions  or 
other  expenses  with  respect  to  the 
transactions. 

The  Bank  states  that  it  engaged  in  the 
transaction  on  behalf  of  the  Plans  for  the 
following  reasons:  (i)  the  purchase,  of 
the  Merrill  Lvnch  CDs  by  the  Holding 
Company  provided  the  Plans  with  full 
access  to  the  total  face  value  of  the  CDs, 
without  any  withdrawal  penalty,  and 
avoided  the  investment  loss  which 
would  have  occurred  from  a  sale  of  the 
CDs  on  the  open  market:  (ii)  as  a  result 
of  the  transaction,  the  Plans  had  the 
funds  immediately  available  for  either 
reinvestment  at  the  current  higher 
market  interest  rates  or  for  distnbution 
to  the  Plan  participants  and 
beneficiaries,  as  appropriate,  (iuj  the 
interest  rate  of  5.00  percent  per  aiinum 
paid  on  the  CDs  by  the  Holding 
Company  was  significantly  higher  thari 
the  effective  intert>st  rat^  of  2.54  percent 
per  annum  being  paid  on  the  CDs  at  the 
time  of  the  transaction,  and  liv)  since 
the  Merrill- Lynch  CDs  could  not  be 
redeemed  prior  to  maturity,  such  CDs 
became  effectively  an  illiquid 
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investment  which  was  unsuitable  for 
the  Plans. 

Certain  Fixed  Rate  CDs 

8.  On  various  dates  prior  to  June  1994. 
the  Bank,  in  its  capacity  as  a  fiduciary- 
of  certain  Plans,  purchased  the  Fixed 
Rate  CDs  through  brokerage  firms 
unrelated  to  the  Bank  and  its  affiliates. 
The  Bank  states  that  these  brokerage 
firms  did  not  provide  any  investment 
advice  as  a  fiduciary  regarding  the 
investments  made  by  the  Bank  in  the 
Fixed  Rate  CDs  for  the  Plans.  There 
were  approximately  forty-three  (43) 
different  Fixed  Rate  CDs  held  by  such 
Plans  as  of  December  1994. 

There  were  18  Plans  involved  in  the 
purchase  of  the  Fixed  Rate  CDs  by  the 
Bank.  Of  these  18  Plans,  approximately 
13  Plans  had  only  one  participant 
covered  by  the  PJan.  The  Plan  with  the 
largest  number  of  participants  was  the 
Farragut  Ditching  Profit  .Sharing  Plan 
(the  Farragut  P/S  Plan),  which  had 
approximately  50  participants  and 
beneficiaries  and  to'al  assets  of 
$694,803  at  the  time  of  the  transactions. 
The  Farragut  P/S  Plan  had  $196,000 
invested  in  the  Fixed  Rate  CDs,  which 
represented  approximately  28  percent  of 
its  total  assets.  The  Plan  with  the  largest 
amount  of  total  assets  was  the  Jayne  C. 
Tilley  IRA  (the  Tilley  IRA),  which  had 
approximately  $989,733  at  the  time  of 
the  transactions.  The  Plan  with  the 
largest  investment  in  the  Fixed  Rate  CDs 
was  also  the  Tilley  IR.A,  which  had  such 
CDs  with  a  face  amount  of  $209,000. 
This  amount  represented  approximately 
21  percent  of  such  Plan's  total  assets  at 
the  time  of  the  transactions. 

The  percentage  of  a  Plan's  total  assets 
represented  by  investments  in  the  Fixed 
Rate  CDs  varied  from  as  little  as  one  (1) 
percent  [e.g.  the  Dean  Cox  IRA|  to  as 
much  as  96  percent  (e.g.  the  National 
Fuel  SEP].  liowever.  most  of  the  Plans 
had  less  than  30  percent  of  their  total 
assets  invested  in  the  Fixed  Rate  CDs. 

9.  The  Fixed  Rate  CDs  were  issued  by 
various  financial  institutions,  all  of 
which  were  unrelated  to  the  Bank  and 
its  affiliates.  These  financial  institutions 
were:  (a)  First  USA  Bank,  in 
Wilmington,  Delaware;  (b)  Bluebonnot 
Savings  Bank.  FSB,  in  Dallas,  Texas;  (c) 
State  Bank  of  India,  in  New  York,  New 
York;  (d)  Columbia  First  Bank,  in 
Arlington.  Virginia;  (e)  Amerifed  Bank, 
F.SB.  in  Joliet.  Illinois;  (f)  Home  Savings 
of  America,  in  Los  Angeles,  California; 
(g)  FNB  Boston,  in  Boston, 
Massachusetts,  (h)  Provident  Bank,  in 
Cincinnati,  Ohio;  (i)  Home  Federal  Bank 
of  Tennessee,  FSB,  in  Knoxville, 
Tennessee;  (j)  Investors  Thrift  and  Loan, 
in  Monterey,  California;  (k)  Greenwood 
Trust  Company,  in  New  Castle, 


Delaware;  and  (1)  Merrill  Lynch 
National  Bank,  in  Salt  Lake  City,  Utah. 

The  Fixed  Rate  CDs  held  by  the  Plans 
had  a  total  face  value  of  $1,199,150, 
with  maturity  dates  ranging  from  May 
1995  to  January  1999.  The  Bank  states 
that  the  interest  rates  on  these  CDs  was 
fixed  in  each  case  for  the  entire  length 
of  the  CDs.  The  interest  rates  paid  on 
the  Fixed  Rate  CDs  ranged  from  4.80 
percent  per  annum  for  the  CD  issued  by 
Amerifed  Bank  [with  a  par  value  of 
$10,000  and  maturity  on  August  18. 
1995)  to  6.25  percent  per  annum  for  the 
CD  issued  by  FNB  Boston  [with  a  par 
value  of  $20,100  and  maturity  on 
January  1,  1999].  However,  subsequent 
to  the  purchase  of  the  Fixed  Rate  CDs 
by  the  Plans,  the  Bank  learned  that  these 
CDs  could  not  be  redeemed  prior  to 
maturity,  with  or  without  penalty. 

10.  Tne  Bank  represents  that  the  fair 
market  value  of  each  of  the  Fixed  Rate 
CDs  was  below  its  face  value  during 
1995.  The  Bank  states  that  the  decline 
in  the  fair  market  value  of  the  Fixed 
Rate  CDs  was  attributable  to  rising 
interest  rates  in  the  marketplace  for 
comparable  fixed  income  investments  of 
the  same  duration,  as  measured  by 
various  interest  rate  indexes  at  the  time. 

Therefore,  the  Bank  made  a 
determination  that  it  would  be  in  the 
best  interests  of  the  Plans  to  sell  the 
Fixed  Rate  CDs  to  the  Holding  Company 
prior  tn  their  maturity  to  avoid  any 
investment  losses  which  could  result  to 
the  Plans  from  a  sale  of  such  CDs  on  the 
open  market. 

11.  Davenport  also  appraised  each  of 
the  Fixed  Rate  CDs  as  having  a  fair 
market  value  which  was  below  its  face 
value  at  the  time  of  the  subject 
transactions  in  1995.  These  valuations 
ranged  from  approximately  $91,658  per 
SlOOof  face  value,  as  of  March  14.  1995, 
for  the  Fixed  Rate  CD  issued  by 
Greenwood  Trust  [which  pays  5.00 
percent  per  annum  and  is  due  to  mature 
on  September  28.  1998],  to 
approximately  $99,216  per  $100  face 
value,  as  of  April  19.  1995,  for  the  Fixed 
Rate  CD  issued  First  USA  Bank  [which 
paid  6.15  percent  per  annum  and 
matured  on  May  29,  1995]. 

Davenport's  analysis  was  based  on 
information  from  brokerage  firms  and 
banks  that  trade  such  CDs.  Davenport 
represents  that  the  Fixed  Rate  CDs  are 
not  as  liquid  as  other  fixed  income 
securities  due  to  a  number  of  factors 
including  par  amount,  lack  of  issuer 
recognition,  limited  secondary  market, 
lark  of  knowledge  of  the  issuers 
financial  strength  and  their  non-rated 
status.  Davenport  states  that  dealers  that 
trade  such  CDs  usually  demand  yields 
between  50-70  basis  points  above  the 
yield  for  comparable  U.S.  Treasury 


securities  to  account  for  these  factors, 
despite  the  U.S.  Government  guarantee 
for  CDs  with  face  amounts  under 
$100,000.  Davenport's  analysis 
estimated  that  bids  for  the  Fixed  Rate 
CDs  would  require  an  average  yield  of 
approximately  60  basis  points  above  the 
yield  for  comparable  U.S.  Treasury 
securities,  before  deducting 
approximately  $7.50  per  $1,000  face 
amount  as  an  average  commission  for  an 
open  market  transaction.  Davenport's 
conclusions  regarding  the  market  value 
of  the  Fixed  Rate  CDs  supported  the 
Bank's  determinations  to  sell  these  CDs 
to  the  Holding  Company. 

12.  On  various  dates  during  1995,  the 
Holding  Company  purchased  the  Fixed 
Rate  CDs  from  the  Plans  for  cash  prior 
to  maturity  at  their  full  face  value,  an 
amount  which  was  above  the  fair  market 
value  of  the  CDs  at  that  time  as 
determined  by  Davenport.  The  Bank 
states  that  these  transactions  occurred 
on  the  following  dates:  (i)  10  Fixed  Rate 
CDs  were  sold  on  March  14,  1995;  (ii) 
one  Fixed  Rate  CD  was  sold  on  March 
31.  1995;  (iii)  three  Fixed  Rate  CDs  were 
sold  on  April  7.  1995;  (iv)  two  Fixed 
Rate  CDs  were  sold  on  April  19.  1995; 
(v)  one  Fixed  Rate  CD  was  sold  on  April 
27,  1995;  (vi)  three  Fixed  Rate  CDs  were 
sold  on  May  26,  1995;  (vii)  four  Fixed 
Rate  CDs  were  sold  on  June  1.  1995; 
(viii)  three  Fixed  Rate  CDs  were  sold  on 
June  2, 1995;  (ix)  one  Fixed  Rate  CD  was 
sold  on  August  2,  1995;  (x)  five  Fixed 
Rate  CDs  were  sold  on  August  7.  1995; 
(xi)  four  Fixed  Rate  CDs  were  sold  on 
August  8,  1995;  and  (xii)  six  Fixed  Rate 
CDs  were  sold  on  August  11,  1995.  In 
each  case,  the  Holding  Company  paid 
the  Plans  any  accrued  but  unpaid 
interest  at  the  stated  fixed  rate  for  the 
CD  through  the  date  of  purchase.  The 
Plans  did  not  pay  any  commissions  or 
other  expenses  with  respect  to  the 
transactions. 

The  Bank  states  that  it  engaged  in 
these  transactions  on  behalf  of  the  Plans 
for  the  following  reasons:  (i)  The 
purchase  of  the  Fixed  Rate  CDs  by  the 
Holding  Company  provided  the  Plans 
with  full  access  to  the  total  face  value 
of  the  CDs,  without  any  withdrawal 
penalty,  and  avoided  the  investment 
loss  which  would  have  occurred  from  a 
sale  of  the  CDs  on  the  open  market;  (ii) 
as  a  result  of  the  transaction,  the  Plans 
had  the  funds  immediately  available  for 
either  reinvestment  at  the  current  higher 
market  interest  rates  or  for  distribution 
to  the  Plan  participants  and 
beneficiaries,  as  appropriate;  and  (iii) 
since  the  Fixed  Rate  CDs  could  not  be 
redeemed  prior  to  maturity,  such  CDs 
became  effectively  illiquid  investments 
which  were  unsuitable  for  the  Plans. 


Additional  Fixed  Rate  CDs 

13.  On  various  dates  prior  to  June 
1994.  the  Bank,  in  its  capacity  as  a 
fiduciary  of  certain  Plans,  purchased  the 
Additional  Fixed  Rate  CDs  through 
brokerage  firms  unrelated  to  the  Bank 
and  its  affiliates.  The  Bank  states  that 
these  brokerage  firms  did  not  provide 
the  Bank  with  any  investment  advice  as 
a  fiduciary  regarding  the  investments  in 
the  Additional  Fixed  Rate  CDs  made  for 
the  Plans.  There  are  approximately 
sixteen  (16)  different  Additional  Fixed 
Rate  CDs  held  by  such  Plans. 

There  were  21  Plans  involved  in  the 
purchase  of  the  Additional  Fixed  Rate 
CDs  by  the  Bank.  Of  these  21  Plans, 
approximately  16  Plans  currently  have 
only  one  participant  covered  by  the 
Plan.  The  Plan  with  the  largest  niunber 
of  participants  is  the  Bandit  Lites  Profit 
Sharing  Plan  (the  Bandit  Lites  P/S  Plan), 
which  has  approximately  37 
participants  and  beneficiaries.  The 
Bandit  Liics  P/S  Plan  has  approximately 
$240,935  .n  total  assets,  of  which 
$53,000  or  approximately  21  percent  of 
such  assets  are  invested  in  the 
Additional  Fixed  Rate  CDs.  The  Plan 
with  the  largest  amount  of  assets  is  the 
Douglas  G.  Slater  IRA  (the  Slater  IRA), 
which  has  approximately  $2,454,803 
The  Plan  with  the  largest  investment  in 
the  Additional  Fixed  Rate  CDs  is  also 
the  Slater  IRA,  which  has  such  CDs  with 
a  face  amount  of  $383,000.  This  amount 
represents  approximately  15.5  percent 
of  such  Plan's  total  assets. 

The  percentage  of  a  Plan's  total  assets 
represented  by  investments  in  the 
Additional  Fixed  Rate  CDs  varies  from 
as  little  as  two  (2)  percent  [e.g.  the 
Donald  Campbell  SEP-IRA]  to  as  much 
as  87  percent  [e.g.  the  William  Myers 
IRA).  However,  most  of  the  Plans  have 
less  than  30  percent  of  their  total  assets 
invested  in  the  Additional  Fixed  Rate 
CDs. 

14.  The  Additional  Fixed  Rate  CDs 
were  issued  by  various  financial 
institutions  unrelated  to  the  Bank  and 
its  affiliates  (see  list  in  Paragraph  9 
above).  The  Additional  Fixed  Rate  CDs 
held  by  the  Plans  have  a  total  face  value 
of  $875,150.  with  maturity  dates  ranging 
from  June  1996  imtil  January  1999.  The 
Bank  states  that  the  interest  rates  on 
these  CDs  are  fixed  in  each  case  for  the 
entire  length  of  the  CDs.  The  interest 
rates  on  the  Additional  Fixed  Rate  CDs 
range  from  5.00  percent  per  annum  for 
the  CD  issued  by  Bluebonnet  Savings 
Bank  [with  a  par  value  of  $10,000  and 
maturity  on  June  14,  1996]  to  5.50 
percent  per  annum  for  the  CD  issued  by 
Provident  Bank  \wi\h  a  par  value  of 
$19,000  and  maturity  on  December  10. 
1997). 


The  Bank  represents  that  at  the  time 
the  Additional  Fixed  Rate  CDs  were 
purchased,  the  Bank  beUeved  that  there 
was  no  early  withdrawal  penalty. 
However,  the  Bank  states  that  it 
subsequently  learned  that  these  CDs 
cannot  be  redeemed  prior  to  maturity, 
with  or  without  penalty. 

15.  The  Bank  proposes  to  sell  the 
Additional  Fixed  Rate  CDs  to  the 
Holding  Company  for  cash  prior  to  their 
maturity  at  an  amount  equal  to  the 
greater  of  either:  (i)  The  face  amoimt  of 
such  CDs,  plus  accrued  interest;  or  (ii) 
the  fair  market  value  of  such  CDs.  plus 
accrued  interest,  as  determined  by  an 
independent,  qualified  appraiser  at  the 
time  of  the  transaction. 

Davenport  has  provided  an  opinion  as 
to  the  market  value  of  the  Additional 
Fixed  Rate  CDs,  as  of  September  21, 
1995.  Davenport's  valuations  for  these 
CDs  as  of  such  date  ranged  from 
approximately  $95,112  per  $100  of  face 
value  for  the  Additional  Fixed  Rate  CD 
issued  by  Greenwood  Trust  [which  pays 
5.00  percent  per  annum  and  is  due  to 
mature  on  September  29,  1998],  to 
approximately  $98.28  per  $100  of  face 
value  for  the  Additional  Fixed  Rate  CD 
issued  by  Bluebonnet  Savings  Bank 
(which  pays  5.00  percent  per  annum 
and  is  due  to  mature  on  June  14,  1996). 

The  Bank  states  that  it  wants  to 
engage  in  the  proposed  transactions  on 
behalf  of  the  Plans  for  the  following 
reasons:  (i)  The  purchase  of  the 
Additional  Fixed  Rate  CDs  by  the 
Holding  Company  would  provide  the 
Plans  with  full  access  to  the  total  face 
value  of  the  CDs.  without  any 
withdrawal  penalty,  and  would  avoid 
the  possibility  of  investment  losses  that 
may  occur  in  a  sale  of  the  CDs  on  the 
open  market;  (ii)  as  a  result  of  the 
transaction,  the  Plans  will  have  the 
funds  immediately  available  for  either 
reinvestment  at  any  hjgher  market 
intere.st  rates  currently  available  at  the 
time  of  the  proposed  transaction  or  for 
distribution  to  the  Plan  participants  and 
beneficiaries,  as  appropriate;  and  (iii) 
since  the  Additional  Fixed  Rate  CDs 
cannot  be  redeemed  prior  to  maturity, 
such  CDs  are  effectively  illiquid 
investments  which  are  unsuitable  for 
the  Plans. 

Therefore,  the  Bank  believes  that  it 
would  be  in  the  best  interests  of  the 
Plans  to  sell  certain  of  the  Additional 
Fixed  Rate  CDs  to  the  Holding  Company 
prior  to  their  maturity.  The  Bank  states 
that  the  Plans  will  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale. 

16.  In  simimary,  the  Bank  represents 
that  the  subject  transactions  satisfy-  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because:  (a)  Each  sale  has  been  and 


will  be  a  one-time  transaction  for  cash; 
(b)  each  Plan  has  received  or  will 
receive  an  amount  which  is  equal  to  the 
greater  of  (i)  the  face  amount  of  the  CDs 
owned  by  the  Plan,  plus  accrued  but 
unpaid  interest,  at  the  time  of  sale,  or 
(ii)  the  fair  market  value  of  the  CDs 
owned  by  the  Plan  as  determined  by  an 
independent,  qualified  appraiser  at  the 
time  of  the  sale;  (c)  the  Plans  have  not 
paid  and  will  not  pay  any  commissions 
or  other  expenses  with  respect  to  the 
sales  of  the  CDs;  (d)  the  Baink,  as  trustee 
of  the  Plans,  has  determined  and  will 
determine  that  each  sale  of  the  CDs  was 
or  will  be  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries  at  the  time  of  the 
transaction;  (e)  the  Bank  has  taken  and 
will  take  all  appropriate  actions 
necessary  to  safeguard  the  interests  of 
the  Plans  and  their  i>articipants  and 
beneficiaries  in  connection  with  the 
transactions;  and  (f)  each  Plan  has 
received  and  will  receive  a  reasonable 
rate  of  interest  on  the  CDs  during  the 
period  of  time  such  CDs  were  or  are 
held  by  the  Plan. 

Notice  to  Interested  Persons 

The  apphcant  states  that  notice  of  the 
proposed  exemption  shall  be  made  by 
first  class  mail  to  the  appropriate  Plan 
fiduciaries  within  fifteen  days  following 
the  publication  of  the  proposed 
exemption  in  the  Federal  Register.  This 
notice  shall  include  a  copy  of  the  notice 
of  proposed  exemption  as  published  in 
the  Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  pubUc  hearing  are  due 
within  forty-five  days  follow  ing  the 
pubhcation  of  the  proposed  exemption 
in  the  Federal  Register. 
FOR  FUfrmER  INFORMATIOH  CONTACT:  Mr 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

First  Security  Group  Life  Insurance 
Plan  (the  Plan)  Located  in  Salt  Lake 
City,  Utah 

[Application  No.  1-10178] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Art 
and  in  accordance  with  the  procedures 
set  forth  in  2<^  CFR  Part  2570,  Subpart 
B  (55  FR  32836.  32847,  August  10. 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406  la!  and  (b)  of 
the  Act  shall  not  apply  to  the 
reinsurance  of  risks  and  the  receipt  of 
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prt)iniums  therefrom  bv  First  Security 
Life  Insurance  Company  of  Arizona 
(FSLl.A)  from  the  insuranc  e  contracts 
sold  bv  Minnesota  Mutual  Life 
Insurance  Company  (MM)  or  any 
successor  insurance  company  to  MM 
which  is  unrelated  to  First  Security 
Corporation  (FSC),  to  provide  life 
insurance  benefits  to  participants  in  the 
Plan,  provided  the  following  conditions 
are  met; 

(a)  FSLIA— 

(1)  Is  a  party  in  interest  with  respect 
to  the  Plan  by  reason  of  a  stock  or 
partnership  affiliatiim  with  FSC  that  is 
described  in  section  3(14)  (E)  or  (C.)  of 
the  Act, 

(2)  Is  licensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  at 
least  one  of  the  United  States  or  in  the 
District  of  Columbia. 

(3)  Has  obtained  a  Certificate  of 
Authority  from  the  Insurance 
Commissioner  of  its  domiciHar\'  state 
which  has  neither  been  revoked  nor 
suspended,  and 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certifie*!  public 
accountant  for  its  last  completed  taxable 
year  immediately  prior  to  the  taxable 
year  of  the  reinsurance  transaction;  or 

(B)  Has  undergone  a  financial 
e.xamination  (within  the  meaning  of  the 
law  of  its  current  donuriliar\'  State, 
Arizona)  by  the  Insurance 
Commissioner  of  the  State  of  .\rizona 
within  5  vears  prior  to  the  end  of  the 
year  preceding  the  year  in  which  the 
reinsurance  transaction  occurred. 

(b)  The  Plan  pays  no  more  than 
adequate  consideration  for  the 
insurance  tiontracts; 

(c)  No  commissions  are  paid  with 
respect  to  the  direct  sale  of  such 
contracts  or  the  reinsunince  thereof;  and 

(d)  For  each  taxable  vear  of  FSLI.A.  the 
gross  premiums  and  annuity 
considerations  received  in  that  taxable 
year  by  FSLIA  for  life  and  health 
insurance  or  annuity  contracts  for  all 
employee  benefit  plans  (and  their 
employers)  with  resoei:t  to  which  FSLIA 
is  a  party  in  interest  bv  reason  of  a 
relationship  to  such  employer  described 
in  section  3(14)  (F)  or  (G)  of  the  Act  does 
not  exceed  50''*j  of  the  gross  premiums 
and  annuity  considerations  received  for 
all  lines  of  insurance  (whether  direct 
insurance  or  reinsurance)  in  that  ta.xable 
year  by  FSLI.\  For  purposes  of  this 
condition  (d). 

(1)  the  term  "gross  premiums  and 
annuity  considerations  received"  means 
as  to  the  numerator  the  total  of 
premiums  and  annuity  considerations 
received,  both  for  the  subject 
reinsurance  transactions  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 


annuity  contracts  to  such  plans  (and 
their  employers)  by  FSLIA.  This  total  is 
to  be  reduced  (in  both  the  numerator 
and  the  denominator  of  the  fraction)  by 
experience  refunds  paid  or  credited  in 
tiiat  taxable  year  by  FSLIA 

(2)  all  premium  and  annuity 
considerations  written  by  FSLIA  for 
plans  which  it  alone  maintains  are  to  be 
excluded  from  both  the  numerator  and 
the  denominator  of  the  fraction. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  August  1,  1993. 

Preamble 

On  August  7,  1979,  the  Department 
published  a  class  exemption  (Prohibited 
Transaction  Exemption  79—41  (PTE  79- 
41).  44  FR  46365)  which  permits 
insurance  companies  that  have 
substantial  stock  or  partnership 
affiliations  with  employers  establishing 
or  maintaining  employee  benefit  plans 
to  make  direct  sales  of  life  insurance, 
health  insurance  or  annuity  contracts 
which  fund  such  plans  if  certain 
conditions  are  satisfied. 

In  PTE  79-41,  the  Department  stated 
its  views  that  if  a  plan  purchases  an 
insurance  contract  from  a  company  that 
is  uru-elated  to  the  employer  pursuant  to 
an  arrangement  or  understanding, 
written  or  oral,  under  which  it  is 
expected  that  the  unrelated  company 
will  subsequently  reinsure  pU  or  part  of 
th-  risk  related  to  such  insurance  with 
;.n  insurance  companv  which  is  a  party 
in  interest  willi  respect  to  the  plan,  the 
purchase  of  the  insurance  contract 
would  be  a  prohibited  transaction. 

The  Department  further  stated  that  as 
of  the  date  of  publication  of  PTE  79— il , 
it  had  received  several  applications  for 
e.xemption  under  which  a  plan  or  its 
employer  would  contract  with  an 
unrelated  company  for  insurance,  and 
the  unrelated  company  would,  pursuant 
to  an  arrangement  or  understanding, 
reinsure  part  or  all  of  the  risk  with  (and 
cede  part  or  all  of  the  premiums  to)  an 
insurance  company  affiliated  with  the 
employer  maintaining  the  plan.  The 
Department  felt  that  it  would  not  be 
appropriate  to  cover  the  various  types  of 
reinsurance  transactions  for  which  it 
had  received  applications  within  the 
scope  of  the  class  exemption,  but  would 
instead  consider  such  applications  on 
the  merits  of  each  individual  ca.se. 

Summary  of  Facts  and  Representations 

1 .  FSC  is  incorporated  under  the  laws 
of  the  State  of  Delaware  and  is  a 
regional  bank  holding  company  with 
banking  subsidiaries  in  six  western 
states.  In  addition,  it  has  ten  other 
subsidiaries,  including  a  leasing 
company,  a  mortgage  company,  a  life 


insurance  company  (FSLIA),  an 
insurance  agency  company,  a  discount 
securities  brokerage  company,  two 
financial  services  companies,  and  two 
companies  providing  technical  and 
logistical  services  to  other  FSC 
subsidiaries. 

2.  FSLIA  is  a  corporation  organized 
under  the  laws  of  Arizona  with  its 
principal  administrative  offices  in  Salt 
Lake  City,  Utah.  FSLIA  was  originally 
organized  in  Texas  in  August,  1954  and 
operated  as  a  life  insurance  company 
domiciled  in  that  State  until  1991.  On 
December  20,  1991,  FSLL\  moved  its 
corporate  domicile  from  Texas  to 
Arizona.  FSLIA  has  always  been  a 
wholly  owned  subsidiary  of  FSC  and  is 
currently  licensed  to  underwrite  life 
insurance  business  in  Arizona.  FSLI.^  is 
primarily  engaged  in  the  bus'tiesse.s  of: 
(i)  Fully  underwriting  credit  life  vtd 
disability  insurance  indirectly  tr  she 
general  public  through  an  uniel  i-d 
iiLsurance  underwriter;  and  (I'l 
reinsurance  of  credit  life  anc  ('i'_>ability 
policies  sold  by  other  insurrnre 
companies. 

3.  The  Plan  is  sponsored  by  FSC  and 
most  of  its  subsidiaries.  The  Plan  is 
composed  of  two  parts,  the  First 
Security  Basic  Group  Term  Life 
Insurance  Plan,  and  the  First  Security 
Add-on  Group  Life  Insurance  Plan 
(which  provides  both  optional  add-on 
employee  coverage  and  optional 
dependent  coverage  It  is  a  welfare 
benefit  plan  providing  life  insurance  on 
the  l.ves  of  all  employees  who  are 
regularly  scheduled  to  work  25  hours 
per  week,  as  well  as  add-on  life 
jnsiu"ance  on  the  lives  of  such 
employees  and  life  insuremce  on  the 
lives  of  the  dependents  of  such 
employees  who  voluntarily  elect  to  have 
and  pay  for  the  coverage.  The  Basic 
Term  Life  Insurance  Plan  had  7,044 
participants  as  of  September  30,  1995, 
and  the  Add-on  Group  Life  Insurance 
Plan  had  3,333  participants  with 
coverage  on  their  own  lives  and  2,698 
participants  with  dependent  coverage  as 
of  that  date.  Premiums  for  basic 
coverage  are  paid  for  by  the  employers, 
while  premiums  for  add-on  and 
dependent  insurance  are  wholly  paid 
for  by  the  employees  through  payroll 
deduction.  The  premiums  are 
transferred  twice  monthly  to  a  VEBA, 
from  which  they  are  remitted  monthly 
to  the  direct  insurer. 

4.  The  life  insurance  is  currently 
underwritten  by  MM,  an  unaffiliated 
insurance  carrier.  The  life  insurance 
benefits  under  the  Plan  are  provided  by 
MM  and  reinsured  on  a  50%  basis  by 
FSLIA,  i.e.,  FSLIA  receives  50%  of  the 
premiums  paid  and  pays  50%  of  the 
claims  under  the  MM  policy.  The 
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reinsurance  contract  between  FSLIA 
and  MM  was  entered  into  effective 
August  1, 1993.  and  was  actually 
implemented  in  stages  between  that 
date  and  December  31, 1993.  The 
applicants  have  requested  that  this 
proposed  exemption  apply  to  any 
successor  company  to  MM  that  is  also 
imrelated  to  FSC  should  FSC  decide  to 
insure  this  life  insurance  coverage  wdth 
another  carrier  under  the  same  kind  of 
arrangement. 

5.  iQe  applicants  represent  that  the 
subject  transaction  has  not  and  will  not 
in  any  way  affect  the  cost  to  the 
insureds  of  the  group  life  insurance 
contracts,  and  the  Plan  has  paid  and 
will  pay  no  more  than  adequate 
consideration  for  the  insurance.  Alsp, 
Plan  participants  are  afforded  insurance 
protection  from  MM,  one  of  the  largest 
and  most  experienced  group  insurers  in 
the  United  States,  at  competitive  rates 
arrived  at  through  arm's-length 
negotiations.  MM  is  rated  A+-f  by  the 
A.W.  Best  Company,  whose  insurance 
ratings  are  widely  used  in  financial  and 
regulatory  circles.  MM  has  assets  in 
excess  of  $8.5  billion  and  reserves  set 
aside  for  group  Ufe  and  accident  and 
health  policies  of  nearly  $346  milhon. 
MM  wrill  continue  to  have  the  ultimate 
responsibility  in  the  event  of  loss  to  pay 
Insurance  benefits  to  the  employee's 
beneficiary.'*  The  applicants  represent 
that  FSLIA  is  a  sovmd,  viable  company 
which  does  a  substantial  amount  of 
business  outside  its  affiliated  group  of 
companies.  FSLIA  is  substantially 
dependent  upon  insurance  customers 
that  are  unrelated  to  itself  and  its 
affiliates  for  premium  revenue. 

6.  The  applicants  represent  that  the 
subject  reinsurance  transaction  has  met 
and  will  continue  to  meet  all  of  the 
conditions  of  PTE  79-41  covering  direct 
insurance  transactions: 

(a)  FSLLA  is  a  party  in  interest  with 
respect  to  the  Plan  (within  the  meaning 
of  section  3(14)(G)  of  the  Act)  by  reason 
of  stock  affiliation  with  FSC,  which 
maintains  the  Plan. 

(b)  FSLLA  is  licensed  to  do  business 
in  Arizona; 

(c)  FSLIA  has  been  audited  by  the 
independent  certified  pubUc  accounting 
firm  of  Deloitte  &  Touche  for  each  of  its 
fiscal  years  since  1992  and  has  therefore 
undergone  such  an  examination  for  each 
completed  taxable  year  of  the 

,  reinsurance  transaction. 

(d)  FSLLA  has  received  Certificates  of 
Authority  from  its  respective 
domiciUary  states  (first  Texas,  then 


"The  applicants  represent  that  any  successor  to 
MM  would  be  a  legal  reserve  life  insurance 
company  with  asaets  of  not  less  than  $500,000,000. 
and  thus  be  of  such  a  size  as  to  afford  similai 
protection  and  responsibility. 


Arizona)  which  have  been  audited  or 
reviewed  annually  since  its  organization 
and  which  have  neither  been  revoked 
nor  suspended. 

(e)  The  Plan  has  paid  and  will  pay  no 
more  than  adequate  consideration  for 
the  insurance.  The  subject  transaction 
has  not  and  will  not  in  any  way  affect 
the  cost  to  the  insureds  of  the  group  life 
insurance  transaction. 

(f)  No  commissions  have  been  or  will 
be  paid  with  respect  to  the  direct 
insiuance  or  the  reinstirance  agreements 
between  MM  (or  any  successor  thereto) 
and  FSC  and  FSUA'. 

(g)  For  each  taxable  year  of  FSLLA.  the 
"gross  premiums  and  annuity 
considerations  received"  in  Uiat  taxable 
year  for  group  life  and  health  insurance 
(both  direct  insiu'ance  and  reinsurance) 
for  all  employee  benefit  plans  (and  their 
employers)  with  respect  to  which  FSLLA 
is  a  party  in  interest  by  reason  of  a 
relationship  to  such  employer  described 
in  section  3(14)(E)  or  (G)  of  the  Act  have 
not  exceeded  and  will  not  exceed  50% 
of  the  "gross  premiums  and  annuity 
considerations  received"  by  FSLIA  frt)m 
all  lines  of  insiu^nce  in  that  taxable 
year.  Most  of  the  premium  income  of 
FSLLA  comes  from  reinsurance,  but 
some  is  credit  life  insurance  written  on 
a  direct  basis.  FSLLA  is  principally  in 
the  business  of  reinsurance.  The 
appUcants  represent  that  the  premiums 
for  the  Plan  insurance  have  never 
exceeded  18.8%  of FSLL\s total 
premiums.  In  1995,  the  premiiun 
income  of  FSLLA  came  from  the 
followring  sources  in  the  following 

amounts: 

(1)  MM  reinsurance  on  the  subject 
Plan  group  poHcy;  $559,209. 

(2)  Reinsurance  of  credit  life 
insurance  sold  to  individual  customers 
of  FSC  group— 

(A)  American  Bankers  Credit 
reinsurance:  $1,463,747 

(B)  Central  States  of  Omaha  Visa 
Credit  reinsurance;  $807,049 

(C)  Balboa  Credit  reinsurance  on 
commercial  loans:  $154,000. 

Thus,  more  than  81%  of  FSUA's 
premiums  for  1995  were  derived  from 
insurance  (or  reinsurance  thereon)  sold 
to  entities  other  than  FSC  and  its 
affiUated  group. 

7.  In  sunmiary,  the  applicants 
represent  that  the  subject  transaction 
has  met  and  wrill  continue  to  meet  the 
criteria  of  section  408(a)  of  the  Act 
because:  a)  Plan  participants  and 
beneficieiries  are  afforded  insiu'ance 
protection  by  MM,  one  of  the  largest  and 
most  experienced  group  insurers  in  the 
United  States,  at  competitive  market 
rates  arrived  at  through  arm's-length 
negotiations;  b)  FSLLA  is  a  sound,  viable 
insurance  company  which  does  a 


substantial  amoiuit  of  pubUc  business 
outside  its  affiliated  group  of 
companies;  and  c)  each  of  the 
protections  provided  to  the  Plan  and  its 
participants  and  beneficiaries  by  PTE 
79—41  has  been  and  will  continue  to  be 
met  under  the  subject  reinsurance 
transaction. 

FOR  FURTHER  WFORIIATKM  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toU-fiiee  number.) 

CSiicago  Trust  Company  (Chicago  Trust) 
Locateid  in  Chicago,  IL 

[Application  No.  0-10222) 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  appUcation.  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847.  August  10,  1990).'^ 

Section  I.  Exemption  for  the  In-Kind 
Transfer  of  Assets 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  shall  not 
apply,  effective  September  21,  1995.  to 
the  in-kind  transfer  to  any  diversified 
open-end  investment  company  (the 
Fund  or  Funds)  registered  under  the 
Investment  Company  Act  of  1940  (the 
'40  Act)  to  which  Chicago  Trust  or  any 
of  its  affiliates  (collectively,  Chicago 
Trust)  serves  as  investment  adviser  and/ 
or  may  provide  other  services,  of  the 
assets  of  various  employee  benefit  plans 
(the  Client  Plans),  including  plans 
estabhshed  or  maintained  by  Chicago 
Trust  (the  In-House  Plans:  collectively, 
the  Plans)  that  are  either  held  in  certain 
collective  investment  funds  (the  CIF  or 
CIFs)  maintained  by  Chicago  Trust  as 
trustee,  investment  manager,  in 
exchange  for  shares  of  such  Funds, 
provided  that  the  following  conditions 
are  met; 

(a)  A  fiduciarv-  (the  Second  Fiducian,) 
who  is  acting  on  behalf  of  each  affected 
In-House  Plan  or  Client  Plan  and  who 
is  independent  of  and  unrelated  to 
*  Chicago  Trust,  as  defined  in  paragraph 
(h)  of  Section  III  below,  receives 
advance  wTitten  notice  of  the  in-kind 
transfer  of  assets  of  the  CIFs  in  exchange 


'"For  purposes  of  this  proposed  exempt, or., 
reference  to  provisions  of  Title  i  ol  the  Act  uiiies* 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 
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for  shares  of  the  Funds  and  the 
disclosures  described  in  paragraph  (f)  of 
Section  II  below. 

(b)  On  the  basis  of  the  information 
descrit)ed  in  paragraph  (f)  oi  Section  II 
below,  the  Second  Fiduciary-  authorizes 
in  writing  the  in-kind  transfer  of  assets, 
of  an  In-  House  Flan  or  a  Ghent  Plan  in 
exchange  for  shares  of  the  Funds,  the 
investment  of  such  assets  in 
corresponding  portfolios  of  the  Funds, 
and.  in  the  .ase  of  a  Client  Flan,  the  fees 
received  by  Chicago  Trust  pursuant  to 
its  investment  advisory  agreement  with 
the  Fimds.  Such  authorization  by  the 
Second  Fiduciary  is  to  be  consistent 
with  the  responsibilities,  obligations 
and  duties  imposed  on  fiduciaries  by 
Part  4  of  Title  I  of  the  Act 

(c)  No  sales  commissions  or 
redemption  fees  are  paid  by  an  In-House 
Plan  or  a  Client  Plan  in  connection  with 
the  in-kind  transfers  of  assets  of  the  CIFs 
in  exchange  for  shares  of  the  Funds 

(d)  All  or  a  pro  rata  portion  of  the 
assets  of  an  In-House  Plan  or  a  Client 
Plan  held  in  the  CIFs  are  transferred  in- 
kind  to  the  Funds  in  exchange  for  shares 
of  such  Funds.  A  Plan  not  electing  to 
participate  in  the  Funds  receives  a  cash 
payment  representing  a  pro  rata  portion 
of  the  as.sets  of  the  terminating  CIF 
before  the  final  liqiudatiim  takes  place. 

(e)  The  CIFs  receive  shares  of  the 
Funds  that  have  a  total  net  asset  value 
equal  in  value  to  the  assets  of  the  GIF's 
exchanged  for  sui;h  shares  on  the  date 
of  transfer. 

(f)  The  current  value  of  the  assets  of 
the  CIFs  to  be  transferred  in-kind  in 
exchange  for  shares  is  determined  m  a 
single  valuation  performed  in  the  same 
manner  and  at  the  close  of  business  on 
the  same  day.  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7ib) 
(Rule  17a-7)  under  the  '40  Act,  as 
amended  from  time  to  time  or  any 
successor  rule,  regulation,  or  similar 
pr(jnouncemt!nt  and  the  procedures 
established  pursuant  to  Rule  17a-7  for 
the  valuation  of  su(.h  jssets.  Such 
procedures  must  require  that  all 
securities  for  which  a  c;urrent  market 
price  cannot  be  obtained  by  reference  to 
the  last  sale  price  for  transactions 
reported  on  a  recognized  securities 
exchange  or  N'.^SDAQ  be  valued  based 
on  an  average  uf  the  hi>;host  rurrout 
independent  bid  and  lowest  current 
independent  offer,  as  of  the  close  of 
business  on  the  Friday  preceding  the 
weekend  of  the  C^IF  transiers  determined 
on  the  basis  of  reasonable  inquiry  from 
.it  least  three  sources  that  are  t)ri)ker- 
dealers  or  pricing  serviies  independent 
of  Chiiago  Trust. 

(g)  Not  later  ttian  30  days  after 
completion  of  each  in-kind  transfer  of 


assets  of  the  CIFs  in  exchange  for  shares 
of  the  Funds.  Chicago  Trust  sends  by 
regular  mail  to  the  Second  Fiduciary, 
who  is  acting  on  behalf  of  each  affected 
Plan  and  who  is  independent  of  and 
unrelated  to  Chicago  Trust,  as  defined 
in  paragraph  (h)  of  Section  III  below,  a 
written  confirmation  that  contains  the 
following  i/iformation: 

( 1 )  The  identity  of  each  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 

1 7a-7(b](4)  under  the  '40  Act; 

(2)  The  price  of  each  such  assets  for 
purposes  of  the  transaction;  and 

(31  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets. 

(h)  Not  later  than  90  days  after 
completion  of  each  in-kind  transfer  of 
assets  of  the  CIFs  in  exchange  for  shares 
of  the  Funds,  Chicago  Trust  sends  by 
regular  mail  to  the  Second  Fiduciary, 
who  is  acting  on  behalf  of  each  affected 
In-House  Plan  or  Client  Plan  and  who 
is  independent  of  and  unrelated  to 
Chicago  Trust,  as  defined  in  paragraph 
(h)  of  Section  III  below,  a  written 
confirmation  that  contains  the  following 
information: 

( 1 )  The  number  of  CIF  units  held  by 
each  affected  Plan  immediately  before 
the  in-kind  transfer  (and  the  related  per 
unit  value  and  the  aggregate  dollar  value 
of  the  units  transferred);  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  each  affected  Plan 
following  the  conversion  (and  the 
related  per  share  net  asset  value  and  the 
aggregate  dollar  value  of  the  shares 
received). 

(i)  The  conditions  set  forth  in 
paragraphs  (c),  (d),  (e).  (p)  and  (q)  of 
Section  11  below  as  they  would  relate  to 
all  Plans  are  satisfied. 

Section  II.  Exemption  for  the  Receipt  of 
Fees  From  Funds 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  section 
40fi(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
497.'5(c)(l)(A)  through  (F)  of  the  Code 
shall  not  apply,  effective  September  21, 
1995,  to  (1)  the  receipt  of  fees  by 
Chicago  Trust  from  the  Funds  for 
investment  advisory  ser\  ices  to  the 
Funds;  and  (2)  the  receipt  or  retention 
of  fees  by  Chicago  Trust  from  the  Funds 
for  acting  as  custodian  or  shareholder 
servicing  agent  to  the  Funds,  as  well  as 
any  other  services  provided  to  the 
Funds  which  are  not  investment 
advisory  services  (i.e.,  the  Secondary 
Services),  in  connection  with  the 
investment  of  shares  in  the  Funds  by  the 
Client  Plans  for  which  Chicago  Trust 
acts  as  a  fiduciary,  provided  that — 


(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with 
purchases  or  sales  of  shares  of  the 
Funds  and  no  redemption  fees  are  paid 
in  connection  with  the  redemption  of 
such  shares  by  the  Client  Plans  to  the 
Funds. 

(b)  The  price  paid  or  received  by  the 
Chent  Plans  for  shares  in  the  Funds  is 
the  net  aSset  value  per  share,  as  defined 
in  paragraph  (e)  of  Section  III.  at  the 
time  of  the  transaction  and  is  the  same 
price  which  would  have  been  paid  or 
received  for  the  shares  by  any  other 
investor  at  that  time. 

(c)  Chicago  Trust,  any  of  its  affiliates 
or  their  officers  or  directors  do  not 
purchase  from  or  sell  to  any  of  the 
Client  Plans  shares  of  any  of  the  Funds. 

(d)  For  each  Client  Plan,  the 
combined  total  of  all  fees  received  by 
Chicago  Trust  for  the  provision  of 
services  to  such  Plan,  and  in  connection 
with  the  provision  of  services  to  any  of 
the  Funds  in  which  the  Client  Plans 
may  invest,  is  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(e)  Chicago  Trust  does  not  receive  any 
fees  payable,  pursuant  to  Rule  12b-l 
(the  12b-l  Fees)  under  the  "40  Act  in 
connection  with  the  transactions 
involving  the  Funds. 

(f)  A  Second  Fiduciary  who  is  acting 
on  behalf  of  a  Client  Plan  and  who  is 
independent  of  and  uiu-elated  to 
Chicago  Trust,  as  defined  in  paragraph 
(h)  of  Section  III  below,  receives  in 
advance  of  the  investment  by  a  Client 
Plan  in  any  of  the  Funds  a  full  and 
detailed  written  disclosure  of 
information  concerning  such  Fund 
including,  but  not  limited  to — 

(1)  A  current  prospectus  for  each 
portfolio  of  each  of  the  Funds  in  which 
such  Client  Plan  is  considering 
investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  other  similar 
services,  any  fees  for  Secondary 
Services,  as  defined  in  paragraph  (i)  of 
Section  III  below,  and  all  other  fees  to 
be  charged  to  or  paid  by  the  Client  Plan 
and  by  such  Funds  to  Chicago  Trust, 
including  the  nature  and  extent  of  any 
differential  between  the  rates  of  such 
fees; 

(3)  The  reasons  why  Chicago  Trust 
may  consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
Chicago  Trust  with  respect  to  which 
assets  of  a  Client  Plan  may  be  invested 
in  the  Funds,  and,  if  so,  the  nature  of 
such  limitations; 

(5)  A  copy  of  the  proposed  exemption 
and/or  a  copy  of  the  final  exemption,  if 
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granted  upon  the  request  of  the  Second 
Fiduciary,  and 

(6)  The  last  date  as  of  which  consent 
to  an  ir.  kind  transfer  roav  be  given  by 
the  Second  Fiduciary,  along  with  the 
disclosure  that  if  consent  is  not  given  by 
that  date,  the  Second  Fiduciary  will  be 
deemed  to  have  withheld  consent  to  an 
in-kjnd  transfer. 

(gl  On  the  basis  of  the  information 
described  in  paragraph  (f)  of  this 
Section  II,  the  Second  Fiduciary 
authorizes  in  writing — 

(1)  The  investment  of  assets  of  the 
Client  Plan  in  shares  of  the  Fund,  in 
cormection  with  the  transaction  set  forth 
in  .Section  II; 

(2)  The  Funds  in  which  the  assets  of 
the  Client  Plan  may  be  invested;  and 

(3)  The  fees  received  by  Chicago  Trust 
in  connection  with  investment  advisory 
services  and  Secondary  Services 
provided  to  the  Funds;  such 
authorization  by  the  Second  Fiduciary 
to  be  consistent  with  the  responsibilities 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act. 

(h)  The  authorization,  described  in 
paragraph  (g)  of  this  Section  II,  is 
terminable  at  will  by  the  Second 
Fiduciary  of  a  Client  Plan,  without 
penalty  to  such  Ghent  Plan.  Such 
termination  will  be  effected  by  Chicago 
Trust  selling  the  shares  of  the  Funds 
held  by  the  affected  Client  Plan  within 
one  business  day  following  receipt  by 
Chicago  Trust,  either  by  mail,  hand 
delivery,  facsimile,  or  other  available 
means  at  the  option  of  the  Second 
Fiduciary,  of  written  notice  of 
termination  (the  Termination  Form),  as 
defined  in  paragraph  (i)  of  Section  III 
below;  provided  that  if,  due  to 
circumstances  beyond  the  control  of 
Chicago  Trust,  the  sale  cannot  be 
executed  within  one  business  day, 
Chicago  Trust  shall  have  one  additional 
business  day  to  complete  such  sale. 

(i)  The  Client  Plans  do  no!  pay  any 
Plan-level  investment  advisory  fees  to 
Chicago  Trust  with  respect  to  any  of  the 
assets  of  such  CUent  Plans  which  are 
invested  in  shares  of  the  Funds.  This 
condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by 
the  Funds  to  Chicago  Trust  under  the 
terms  of  an  investment  advisory 
agreement  adopted  in  accordance  with 
section  15  of  the  '40  Act  or  other 
agreement  between  Chicago  Trust  and 
the  Funds  or  the  retention  by  Chicago 
Trust  of  fees  for  Secondary  Services 
paid  to  Chicago  Trust  by  tlie  Fimds. 

(j)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to 
Chicago  Trust  regarding  investment 
advisory  services  that  Chicago  Trust 
provides  to  the  Funds  over  an  existing 
rate  for  such  services  that  had  been 


authorized  by  a  Second  Fiduciary  of  a 
Client  Plan,  in  accordance  with 
paragiapb  (g)  of  this  Section  II.  Chicago 
Trust  will,  at  least  30  days  in  advance 
of  the  implementation  of  sucli  increase 
provide  a  written  notice  (which  mav 
take  the  form  of  a  proxy  statement, 
letter,  or  similar  communication  Llat  is 
separate  from  the  prospectus  of  the 
Fund  and  which  explains  the  nature 
and  amount  of  the  increase  m  fees)  to 
the  Second  Fiduciary  of  each  Ghent 
Plan  invested  m  a  Fimd  which  is 
increasing  such  fees.  Such  notice  shall 
be  accompanied  by  the  Termination 
Form,  as  defined  in  paragraph  (j)  of 
Section  III  below; 

(k)  In  the  event  of  an  fl)  addition  of 
a  Secondary  Service,  as  de'fined  m 
paragraph  (h)  of  Section  III  below, 
provided  by  Chicago  Trust  to  the  Funds 
for  which  a  fee  is  charged  or  (2)  an 
increase  in  the  rate  of  any  fee  paid  by 
the  Funds  to  Chicago  Trust  for  any 
Secondary  Service  that  results  either 
from  an  increase  in  the  rate  of  such  fee 
or  from  the  decrease  in  the  number  or 
kind  of  services  performed  by  Chicago 
Trust  for  such  fee  over  an  existing  rate 
for  such  Secondary  Service  which  had 
been  authorized  by  the  Secondary 
Fiduciary  in  accordance  with  paragraph 
(g)  of  this  Section  II,  Chicago  Trust  will, 
at  least  30  days  in  advance  of  the 
implementation  of  such  Secondary 
Service  or  fee  increase,  provide  a 
written  notice  (which  may  take  the  form 
of  a  proxy  statement,  letter,  or  similsu- 
communication  that  is  separate  from  the 
prospectus  of  the  Funds  and  which 
explains  the  nature  and  amount  of  the 
additional  Secondary  Service  for  which 
a  fee  is  charged  or  the  nature  and 
-  amount  of  the  increase  in  fees)  to  the 
Second  Fiduciary  of  each  of  the  Clifent 
Plans  invested  in  a  Fund  which  is 
adding  a  service  or  increasing  fees.  Such 
notice  shall  be  accompanied  by  the 
Termination  Form,  as  defined  in 
paragraph  (j)  of  Section  HI  below. 

(1)  The  Second  Fiduciary  is  suppUed 
with  a  Termination  Form  at  the  times 
specified  in  paragraphs  (j)  and  (k)  of  this 
Section  II.  which  expressly  provides  an 
election  to  terminate  the  authorization, 
described  above  in  paragraph  (g)  of  this 
Section  H,  with  instructions  regarding 
the  use  of  such  Termination  Form 
including  statements  that — 

(1)  The  authorization  is  terminable  at 
will  by  any  of  the  Ghent  Plans,  without 
penalty  to  such  Plans.  The  termination 
v\dll  be  effected  by  Chicago  Trust  seUing 
the  shares  of  the  Funds  held  by  the 
Client  Plans  requesting  termination 
within  the  period  of  rime  specified  by 
the  Ghent  Plan,  but  not  later  than  one 
business  day  following  receipt  by 
Chicago  Trust  from  the  Second 


Fiduciary  of  ^he  Termination  Form  or 
any  written  notice  of  tennination; 
provided  that  if.  due  to  circumstances 
bevond  the  control  of  Chicago  Tra.';t.  the 
sale  of  share?:  of  such  Client  Plan  cannot 
!*  exe<  uted  within  one  basiness  day, 
Chicago  TruSi  shr..i  tiave  one  additional 
business  day  to  complete  such  sale,  and 

;2)  Failure  -n  the  Second  Kidu.'  iary  to 
return  the  ■ier;n!nation  Form  on  t>ehalf 
of  the  Ciierit  Phin  will  be  deemed  to  l»e 
an  approval  of  ine  additiorial  Secondary 
Service  for  which  a  fee  is  c  hargea  or 
increase  in  vhe  late  of  any  fees  and  uiil 
result  ui  the  continuation  of  '.h« 
authorization,  as  descritjed  in  p.iragraph 
(g)  of  this  Section  II.  of  Chicago  Tru&t  to 
engage  in  the  transactions  rn  t.>f-;iall  of 
the  Chent  Flan; 

(m)  The  Second  Fiduciary  is  supphed 
with  a  Termination  Form  at  ie^st  once 
in  each  calendar  year,  beginning  with 
the  calendar  year  that  begins  after  the 
grant  of  this  proposed  exemption  is 
published  in  the  Federal  Register  and 
continuing  for  each  calendai  year 
thereafter;  provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary,  pursuant  to 
this  paragraph,  sooner  than  six  months 
after  such  Termination  Form  is  supphed 
pursuant  to  paragraphs  (j)  and  (k)  of  this 
Section  II,  except  to  the  extent  required 
by  said  paragraphs  (j)  and  (k)  of  this 
Section  II  to  disclose  an  additional 
Secondary  Service  for  which  a  fee  is 
charged  or  an  increase  in  fees; 

(n)(l)  With  respect  to  each  of  the 
Funds  in  which  a  Client  Plan  invests, 
Chicago  Trust  will  provide  the  Second 
Fiduciary  of  such  Plan — 

(A)  At  least  annually  with  a  copy  of 
an  updated  prospectus  of  such  Fund; 

(B)  A  report  or  statement  (which  may 
take  the  form  of  the  most  recent 
financial  report,  the  current  statement  of 
additional  information,  or  some  other 
written  statement)  which  contains  a 
description  of  all  fees  paid  by  the  Fund 
to  Chicago  Trust  within  15  days  of  «uch 
document's  availabiUty;  and 

(2)  With  respect  to  each  of  the  Funds 
in  which  a  Ghent  Plan  invests,  in  the 
event  such  Fund  places  brokerage 
transactions  with  Chicago  Trust  or  any 
adviser  or  sub-adviser  to  a  Fund  or  any 
of  their  affihates  (collectively.  Related 
Party  Brokerage).  Chicago  Trust  will 
provide  the  Second  Fiduciary  of  such 
Chent  Plan  at  least  aimually  with  a 
statement  specifying — 

(A)  The  total,  expressed  in  dollars, 
attributable  to  each  Fund's  investment 
portfolio  which  represent  Related  Party 
Brokerage; 

(B)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  attributable  to 
each  Fund's  investment  portfolio  other 
than  Related  Party  Brokerage. 
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(C)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  for  Related  Party 
Brokerage  by  each  Fund,  and 

(D)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  bv  each  Fund  fur 
brokerage  other  than  Related  Party 
Brokerage. 

(0)  All  dealings  between  the  Client 
Plans  and  any  of  the  Funds  arv  on  a 
basis  no  less  favorable  to  such  Client 
Plans  tlhio  dealings  between  ihe  Funds 
and  other  shareholders  holding  the 
same  class  of  shares  as  the  C'iient  Plans. 

(p)  Chicago  Tnist  maintains  for  a 
penod  of  6  years  the  records  necessary 
to  enable  the  persons,  as  described  in 
paragraph  (q)  of  Section  II  t'elow.  to 
determine  whether  the  <  nnditions  of 
this  proposed  exemption  have  been  met, 
except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
Chicago  Trust,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  6  year 
period;  and 

(2)  No  party  in  interest,  other  than 
Chicago  Tnist.  shall  be  subject  to  the 
civil  penalty  that  may  bo  assessed  under 
section  502(i)  of  the  .\ct.  or  to  the  taxes 
imposed  b\  section  4975(d)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(q)  of  Section  II  below. 

(q)(l)  E.xcept  as  provided  in  paragraph 
(q)(2)  of  this  Section  II  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (p)  of  Section  II  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
dunng  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  (the  Service) 
or  the  Securities  and  Exchange 
Commission  (the  SEC); 

(B)  Any  fiduciary  of  each  of  the  Client 
Plans  who  has  authority  to  acquire  or 
dispose  of  shares  of  any  of  the  Funds 
owned  by  such  Client  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary;  and 

(C)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  descritwd  in 
paragraph  (q)(l)(B)  and  (q)(l)(C)  of 
Section  II  shall  be  authonzed  to 
examine  trade  secrets  of  Chicago  Trust, 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 


Spction  III.  Definitions 

For  purposes  of  this  proposed 
exemption, 

(a)  The  term  "Chicago  Trust"  means 
Chicago  Trust  Company  and  any 
•lifuiate  of  Chicago  Trust,  as  defined  in 
paragraph  (b)  of  this  Section  III. 

(b)  ,\n  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual; 

(d)  The  terms  "Fund  or  Funds"  mean 
any  diversified  open-end  investment 
company  or  companies  registered  under 
the  '40  Act  for  which  Chicago  Trust 
serves  as  investment  adviser  and  may 
also  provide  custodial  or  other  services 
such  as  Secondary  Services  as  approved 
by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(f)  The  term  "Plan"  means  any 
"employee  benefit  pension  plan"  within 

the  meaning  of  section  3(2)  of  the  .'^ct 
or  any  "plan"  within  the  meaning  of 
section  4975(e)(1)  of  the  Code.  The  term 
"Plan"  includes  any  plan  maintained  by 
an  entity  other  than  Chicago  Trust 
(referred  to  collectively  herein  as  the 
"Client  Plans")  and  any  of  the  following 
Plans  sponsored  or  maintained  by 
Chicago  Trust  (referred  to  collectively  as 
the  "In-House  Plans"):  the  Chicago 
Trust  Pension  Plan,  the  Chicago  Trust 
Savings  and  Profit  Sharing  Plan,  the 
Celite  Employees'  Thrift  Plan,  the  Celite 
Hourly  Retirement  Savings  401  (k)  Plan, 
the  Celite  Employees'  Retirement  Plan 
and  the  Heads  &  Threads  Savings  and 
Profit  Sharing  Plan. 

(g)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 

section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 


(h)  The  term  "Second  Fiduciary  " 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to 
Chicago  Trust.  For  purposes  of  this 
exemption,  the  Second  Fiduciary  will 
not  be  deemed  to  be  independent  of  and 
unrelated  to  Chicago  Trust  if — 

(1)  Such  Second  Fiduciary  directly  or 
indiiectly  controls  is  controlled  by  or  is 
under  common  control  with  Chicago 
Trust; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner  or  employee  of 
Chicago  Trust  (or  is  a  relative  of  such 
persons),  and 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  in  connection  with 
any  transaction  described  in  this 
exemption;  provided,  however,  that 
nothing  shall  prevent  a  Second 
Fiduciary's  receipt  of  its  customary  fees 
from  a  Plan  or  the  Plan's  sponsoring 
employer  for  serving  as  a  fiduciary  to 
such  Plan. 

If  an  officer,  director,  partner,  or 
employee  of  Chicago  Trust  (or  a  relative 
of  such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  the  choice 
of  the  Plan's  investment  manager/ 
adviser,  the  approval  of  any  purchase  or 
sale  by  the  Plan  of  shares  of  the  Funds, 
and  the  approval  of  any  change  of  fees 
charged  to  or  paid  by  the  Plan,  in 
connection  with  any  of  the  transactions 
described  in  Sections  I  and  II  above, 
then  paragraph  (h)(2)  of  Section  III 
above,  shall  not  apply. 

(i)  The  term  "Secondary  Service" 
means  a  service,  other  than  an 
investment  advisory  or  similar  service, 
which  is  provided  by  Chicago  Trust  to 
the  Funds,  including  but  not  limited  to 
custodial,  accounting,  brokerage, 
administrative,  or  any  other  service. 

(j)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  of  a  Client  Plan,  at  the  times 
specified  in  paragraphs  (j),  (k).  and  (m) 
of  Section  II  above,  which  expressly 
provides  an  election  to  the  Second 
Fiduciary  to  terminate  on  behalf  of  the 
Plans  the  authorization,  described  in 
paragraph  (g)  of  Section  11.  Such 
Termination  Form  is  to  be  used  at  will 
by  the  Second  Fiduciary  to  terminate 
such  authorization  without  penalty  to 
the  Client  Plan  and  to  notify  Chicago 
Trust  in  writing  to  effect  such 
termination  not  later  than  one  business 
day  following  receipt  by  Chicago  Trust 
of  written  notice  of  such  request  for 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of 
Chicago  Tnist.  the  sale  cannot  be 
executed  within  one  business  day. 
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Chicago  Trust  shall  have  one  additional 
business  day  tc  complete  such  sale. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of 
September  21,  1995. 

Summary  of  Facts  and  Representations 

Description  of  the  Parties 

1.  The  parties  or  entities  involved  in 
the  subject  transactions  are  described  as 
follows: 

(a)  Chicago  Trust,  a  trust  company 
chartered  under  the  laws  of  the  Slate  of 
Illinois,  maintains  its  principal  office  at 
171  North  Clark  Street,  Chicago,  Illinois. 
Chicago  Trust  is  a  wholly  owned 
subsidiary  of  the  Allegheny  Corporation 
(Allegheny)  whose  principal  place  of 
business  is  at  Park  Avenue  Plaza,  New 
York,  NY.  As  of  December  31. 1995. 
Chicago  Trust  had  approximately  $6 
bilUon  in  consolidated  assets  and  it 
engages  in  two  principal  Unes  of 
business,  directly  or  through 
subsidiaries.  In  this  regard,  Chicago 
Trust  is  the  largest  real  estate  title 
insurer  in  the  world.  In  addition, 
Chicago  Trust  provides  trustee, 
investment  management  and  related 
services,  primarily  to  high  net  worth 
individuals,  families,  tax-qualified 
pension  and  profit  sharing  plans 
(including  plans  subject  to  provisions  of 
the  Act),  individual  retirement  accounts 
and  insurance  companies.  As  of 
December  31,  1995,  Chicago  Trust 
managed  approximately  $1.3  biUion  of 
client  assets. 

(b)  The  Client  Plans  consist  of  351 
separate  employee  benefit  plan  clients 
of  Chicago  Trust. '»  Of  those  Ghent 
Plans,  239  are  employee  pension  benefit 
plans  as  defined  in  section  3(2)  of  the 
Act  or  Plans  covering  only  partners  or 
proprietors  and  their  spouses,  as 
described  in  29  CFR  2510.3-3  (b)  and 
(c).  The  Chent  Plans  also  consist  of  112 
individual  retirement  accounts  With 
respect  to  the  CUent  Plans.  Chicago 
Trust  may  serve  as  trustee,  either  with 
or  without  investment  discretion,  or  as 
an  "investment  manager"  within  the 
meaning  of  section  3(38)  of  the  Act. 
Chicago  Trust  may  also  provide  "Plan- 
level"  administrative  services  to  the 
Client  Plans  that  include  maintaining 
custody  of  Plan  assets,  maintaining  Plan 
records,  preparin^eriodic  reports  of 
Plan  assets  and  participant  accounts, 
effecting  participant  investment 
directions,  processing  participant  loans 


and  accoiuiting  for  contributions, 
payment  of  benefits  and  other  receipts 
and  distributions.  Chicago  Trust  does 
not  have  any  ownership  in  or  common 
ownership  with  any  broker-dealer. 

Chicago  Trust  is  compensated  for  its 
Plan- level  investment  management 
services  according  to  a  percentage  of 
assets  under  management  formula.  Its 
fees  for  Plan-level  administrative 
services  are  separately  negotiated  with 
each  Client  Plan  for  which  such  services 
are  performed. 

(cj  The  In-House  Plans  consist  of 
various  plans  that  are  sponsored  by 
Chicago  Trust  and  its  affiliates.  In  this 
regard,  Chicago  Trust  is  the  sponsoring 
employer  of  the  Chicago  Trust  Company 
Pension  Plan  and  the  Chicago  Trust 
Company  Savings  and  Profit  Sharing 
Plan  (collectively,  the  Chicago  Trust 
Plans).  CeUte  Corporation,  a  third-tier 
subsidiary  of  Allegheny,  is  the 
sponsoring  employer  of  the  Cehte 
Employees  Thrift  Plan,  the  Cehte 
Hourly  Retirement  Savings  401  (k)  Plan, 
the  CeUte  Hourly  Retirement  Plan  and 
the  Celite  Employees  Retirement  Plan 
(collectively,  the  CeUte  Plans).  Heads 
and  Threads,  a  division  of  Allegheny,  is 
the  sponsoring  employer  of  the  Heads 
and  Threads  Profit  Sharing  and  Savings  ■ 
Plan  (the  Heads  and  Threads  Plan).  Each 
of  these  plans  is  an  "employee  pension 
benefit  plan  within  the  meaning  of 
section  3(2)  of  the  Act.  Collectively,  the 
Chicago  Trust  Plans,  the  Cehte  Plans 
and  the  Heads  and  Threads  Plan  are 
referred  to  herein  as  the  "In-House 
Plans."  The  following  table  shows  the 
participant  breakdowns  and  asset  totals 
for  the  In-House  Plans  as  of  December 
31.  1995. 


Plans 

Uo.  par- 
ticipants 

Total  assets 

Chicago  Trust: 

Pension  — 

10.880 

$86,639,464 

Savings  and 

Profit  Sharing 

6.938 

222,865,196 

Celite: 

Employees  Thrift 

204 

10.702,672 

Hourty  Ret  Sav- 

ings   

257 

2,385.675 

Hourly  Retire- 

ment   

326 

7,747.333 

Employees  Re- 

tirement   

275 

10.308.572 

Heads  &  Threads: 

Profit  Sharing 

and  Savings  ... 

196 

11,800,983 

'•Although  the  Client  Plans  rr.ay  also  include 
participant-directed  plans  subject  lo  the  provisions 
of  section  404(c)  of  the  Acl,  the  Department  is  not 
providing,  nor  is  the  applicant  requesting, 
exempt  ive  relief  for  such  Client  Plans  to  the  extent 
such  transactions  are  covered  under  section  404(c) 
of  the  Act. 


Chicago  Trust  is  trustee  for  each  In- 
House  Plan  and  also  performs,  at  the 
Plan-level,  related  ser\ices  for  each  In- 
House  Plan.  These  services  include 
maintaining  custody  of  plan  assets, 
maintaining  plan  records,  preparing 
periodic  reports  of  plan  assets  and 
participant  accounts,  effecting 


participant  investment  directions 
processing  participant  loans  and 
accounting  for  contributions,  pay  ments 
of  benefits  and  other  receipts  and 
distributions.  Chicago  Trust's 
compensation  from  the  In-House  Plans 
for  the  performance  of  these  Plan-level 
services  is  limited  to  the  reimbursement 
of  direct  expenses. 

(d)  The  CIFs.  which  are  maintained 
pursuant  to  several  declarations  of  trust, 
are  the  primary  investment  vehicles 
used  by  Chicago  Trust  in  its  investment 
management  of  plan  assets  of  the  In- 
House  Plans  and  the  Chent  Plans.  The 
Chicago  Trust  Company  Investment 
Trust  for  Employee  Benefit  Plans  (the 
Investment  Trust),  which  was  created  by 
a  Declaration  of  Trust  dated  January  17, 
1968  and  restated  several  times,  most 
recently  as  of  January  31, 1994.  is 
organized  as  a  group  trust  within  the 
meaning  of  Revenue  Ruling  81-100. 
1981-1  CB  326.  The  Investment  Trust 
formerly  Included  the  assets  of  the 
Balanced  Fimd,  the  Core  Equity  Fund 
and  the  Fixed  Income  Fund,  three  CIFs 
which  were  terminated  on  September 
21. 1995.  The  Investment  Trust 
presently  holds  the  assets  of  the  Capital 
Appreciation  Fund,  the  Growth  Fund, 
the  Index  Fund,  the  International  Equity 
Fimd  and  the  US  Government  Fund. 

Chicago  Trust  also  utiUzes  its  Safety 
of  Principal  Fund  in  the  management  of 
employee  benefit  plan  assets.  The  Safety 
of  Principal  Fund  is  a  vehicle  which  is 
permitted  to  invest  in  stated  return 
contracts,  certificates  of  deposit, 
institutional  money  market  funds  and 
certain  other  obligations.  It  is 
maintained  pursuant  to  a  declaration  of 
trust  dated  April  24, 1985,  titled  the 
"Chicago  Trust  Stated  Principal  Value 
Investment  Trust  for  Employee  Benefit 
Plans,"  and  is  organized  as  a  "group 
trust"  within  the  meaning  of  Revenue 
Ruling  81-100,  1981-1  CB  326. 

Until  it  was  terminated  on  September 
21.  1995,  Chicago  Trust  utiUzed  its 
Short  Term  Investment  Fimd  in  the 
management  of  employee  benefit  plan 
assets.  The  Short  Term  Investment  Fund 
was  a  money-market  vehicle  which  was 
maintained  pursuant  to  a  declaration  of 
trust  dated  July  22,  1981,  titled  the 
"Chicago  Trust  Company  Short  Term 
Investment  Fund  for  Employee  Benefit 
Plans"  which  established  the  Short 
Term  Investment  Fund  as  a  ""group 
trust"  within  the  meaning  of  Revenue 
Ruling  81-100.  1981-1  CB  326. 

Under  section  3.02  of  the  respective 
Declarations  of  Trust  which  established 
the  Investment  Trust,  the  Safety  of 
Prini.ipal  Fund  and  the  Short  Term 
Investment  Fund.  Chicago  Trust  has  had 
exclusive  management  and  rontroi  of 
the  assets  of  the  CIFs.  Chicago  Trust  has 
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charged  no  fee  for  its  investment 
advisory  services  to  these  CIFs.  but  it 
has  received  reimbursement  for  its 
expenses  No  CIF  has  imposed  a 
minimum  investment  or  maximum  limit 
on  investments  in  it  by  an  In-House 
Plan  or  a  Client  Plan. 

(e)  The  Funds  constitute  a  Delaware 
business  trust  organized  on  September 
10.  1993  and  registered  as  an  open-end. 
management  investment  company 
under  the  provisions  of  the  '40  Act.  The 
Funds  are  managed  by  a  Board  of 
Trustees,  a  majonty  of  whose  members 
are  persons  independent  of  Chicago 
Trust  At  present,  the  Funds  offer  seven 
separate,  diversified  series  of  shares  of 
mutual  fund  portfolios.  They  are  the 
Chicago  Trust  Growth  &  Income  Fund, 
the  Chicago  Trust  Intermediate  Fi.xed 
Income  Fund,  the  Chicago  Trust 
Intermediate  Municipal  Bond  Fund,  the 
Chicago  Trust  Money  Market  Fund,  the 
Montag  4  Caldwell  Growth  Fund,  the 
Mnntag  A  Caldwell  Balanced  Fund  and 
the  Chicago  Trust  Talon  Fund. 

Each  Fund  comprising  the  Funds  is 
subject  to  a  separate  advisory  agreement 
and  pays  an  investment  advisory  fee  to 
its  respective  investment  adviser. 
Chicago  Trust  is  the  investment  adviser 
to  the  Chicago  Trust  Growth  &  Income 
Fund,  the  Chicago  Tnist  Intermediate 
Fixed  Income  Fund,  the  Chicago  Trust 
Intermediate  Municipal  Bond  Fund  and 
the  (Chicago  Trust  Money  Market  Fund 
and  it  receives  investment  advisory  fees, 
respectively,  of  0.70  per(.ent.  0  .S5 
percent.  0.60  percent  and  0  40  percent 
of  average  daily  net  a,S!>ets.  Montag  & 
Caldwell,  a  registered  investment 
adviser  which  is  a  wholly-owned 
subsidiary  of  Chicago  Trust,  is  the 
investment  adviser  to  the  .Montag  & 
Caldwell  Growth  Fund  and  the  Montag 
&  Caldwell  Balanced  Fund  For  services 
rendered.  Montag  &  Caldwell  ret  eives 
investment  advisory  fees  of  0.80  pt^rcent 
and  0  75  percent  of  average  daily  net 
assets  from  the  Growth  Fund  and 
Balanced  Fund. 

In  addition.  Chicago  Trust  is  the 
investment  adviser  to  the  Chicago  1  rust 
Talon  Fund  and  it  receives  an 
investment  advisory  fee  of  0.80  percent 
of  average  daily  net  assets  from  this 
Fund.  Pursuant  to  a  sul>advisory 
agreement,  Chicago  Trust  pavs.  out  of  its 
investment  advisory  fee.  a  subadvisory 
fee  to  Talon  Asset  Management.  Inc. 
(Talon),  an  unrelated  investment 
adviser,  to  manage  this  Fund,  subject  to 
Chicago  Trust's  supervision.  Talon's 
subadvisory  fee  ranges  from  0.40 
percent  to  0.75  percent  of  daily  net 
assets 

The  Funds  maintain  a  written 
"distribution  and  services  plan" 
pursuant  to  Rule  12b-l  of  the  '40  Act. 


Under  the  plan  of  distribution,  each 
Fund  (other  than  the  Chicago  Trust 
Money  Market  Fund)  can  charge  a  fee  of 
0.25  percent  of  average  daily  net  assets. 
This  fee  is  paid  by  the  Chicago  Trust 
Funds  to  parties  other  than  Chicago 
Trust  or  its  affiliates  to  finance  activities 
that  will  result  in  the  marketing  or 
distribution  of  shares  of  the  Funds. 

The  minimum  investment  for  an  In- 
House  Plan  or  a  Client  Plan  in  a  Fund 
is  $1,000  for  the  Chicago  Trust  Money 
Market  Fund  and  $500  for  each  other 
Fund  No  Fund  imposes  a  maximum 
limit  on  investments  in  it  by  a  Client 
Plan  or  an  In-House  Plan. 

(f)  Cole  Taylor  Bank  of  Chicago, 
Illinois  (Cole  Taylor)  has  been  retained 
by  Chicago  Trust  to  serve  as  the  Second 
Fidijciar>'  for  the  In-House  Plans 
currently  investing  in  the  Funds.  Cole 
Taylor,  which  was  established  in  1929. 
is  independent  of  and  unrelated  to 
Chicago  Trust  and  each  of  its  affiliates. 

As  f)f  December  31,  1995,  Cole  Taylor 
exercised  discretionary  investment 
authority  over  approximately 
$362.601 .000  of  fiduciary  assets, 
including  approximately  $171,511,000 
of  assets  of  employee  benefit  plans 
covered  by  the  Act  and  non-qualified 
employee  benefit  plans.  As  of  December 
31.  1995.  Cole  Taylor  also  served  as 
directed  trustee,  agent  or  custodian  with 
respect  to  approximately  $238,131,900 
of  assets  of  employee  benefit  plans 
covered  by  the  Act  and  non-qualified 
employee  benefit  plans. 

Description  of  the  Transactions 

2.  Chicago  Trust  requests  retroactive 
exemptive  relief  with  respect  to  the  in- 
kind  transfer  of  all  or  a  pro  rata  portion 
of  an  In-House  Plan's  or  a  Client  Plans 
assets  from  the  terminating  CIFs 
identified  above  to  the  Funds,  in 
exchange  for  shares  of  the  Funds.  In 
addition.  Chicago  Trust  requests 
retroactive  exemptive  relief  for  the 
receipt  of  fees  from  the  Funds  in 
connection  with  the  investment  of 
assets  of  Client  Plans  for  which  the 
Bank  acts  as  a  trustee,  investment 
manager,  or  custodian,  in  shares  of  the 
Funds  in  instances  where  Chicago  Trust 
is  an  investment  adviser,  custodian,  and 
shareholder  servicing  agent  for  the 
Funds."  The  exemptive  rehef  provided 


for  the  receipt  of  fees  would  cover  the 
Client  Plans  only,  specifically  those 
Plans  for  which  Chicago  Trust  exercises 
investment  discretion  as  well  as  Client 
Plans  where  investment  decisions  are 
made  a  Second  Fiduciary.^  If  granted, 
the  exemption  would  be  effective  as  of 
September  21, 1995. 

In-Kind  Transfers  to  the  Funds  by  In- 
House  Plans  and  Client  Plans 

3.  Although  Chicago  Trust  has 
maintained  CIFs  in  which  In-House 
Plans  and  Client  Plans  have  invested  as 
investment  options  in  accordance  with 
requirements  under  Federal  or  state 
banking  laws  that  apply  to  collective 
investment  trusts,  it  decided  to 
terminate  certain  of  its  CIFs  and  offer  to 
the  Plans  participating  in  such  CIFs 
appropriate  interests  in  certain  Funds  as 
alternative  investments.  Chicago  Trust 
believes  that  the  interests  of  the  Plans 
invested  in  the  CIFs  would  be  better 
served  by  investment  in  shares  of  the^ 
Funds.  According  to  Chicago  Trust,  bj^x 
investing  in  the  Funds,  a  Plan  would  be\ 
afforded  daily  valuations  reported  in 
newspapers  of  general  circulation  and 
increased  liquidity. 

To  avoid  the  potentially  large 
brokerage  expenses  that  would 
otherwise  be  incurred,  Chicago  Trust 
proposes  that  from  time-to- time,  the 
assets  of  its  remaining  CIFs  (or  similar 
future  CIFs *')  be  transferred  in-kind  to 
corresponding  portfolios  of  the  Funds  in 
exchange  for  shares  of  such  Funds.  No 
brokerage  commissions  or  other  fees  or 
expenses  (other  than  customary  transfer 
charges  paid  to  parties  other  than 
Chicago  Trust  or  its  affiliates)  would  be 
charged  to  the  CIFs  in  connection  with 
the  in-kind  transfers  of  assets  into  the 
Funds  and  the  acquisition  of  shares  of 
the  Funds  by  the  CIFs.  In  addition,  no 
12b-l  Fees  would  be  paid  to  Chicago 
Trust  or  its  affiliates  in  connection  with 
such  transactions. 

4.  On  September  21,  1995,  Chicago 
Trust  made  in-kind  transfers  of  assets  of 
the  In-House  Plans  and  the  Client  Plans 
that  had  been  held  in  the  Balanced 
Fund,  the  Core  Equity  Fund,  the  Fixed 
Income  Fund  and  the  Short-Term 
Investment  Fund,  in  exchange  for  shares 
of  the  Funds.  The  affected  CIFs  had  the 
same  investment  characteristics  as  their 


'"Chicago  I  rust  is  iiol  requestinR  an  exemption 
for  inv«sl:n<>nU  in  the  Funds  bv  the  In-House  Plans. 
(Ihic.dgo  Triijl  represents  that  the  In-House  Plans 
n.rtv  .u.quire  or  sel!  shares  of  the  Funds  pursuant 
to  PmhiLiiteH  Transaction  Exemption  (ITEl  77-3 
M  VH  18714.  .\pril  fl  1977)  PTE  77-3  permits  the 
acquisition  or  sale  ol  shares  of  a  registered,  open- 
cnii  investment  company  by  an  employee  benefit 
pUri  covering  only  employees  of  such  investment 
■  ornpany,  employees  of  the  investment  adviser  or 
priiif  ipal  underwriter  for  such  investment  < 

compjany,  or  employees  of  any  affiliated  person  (as 


defined  therein)  cf  such  investment  adviser  or 
principal  underwriter,  provided  certain  conditions 
are  met.  The  Department  expresses  no  opinion  on 
whether  any  transactions  with  the  Funds  by  the  In- 
House  Plans  would  be  covered  by  PTE  77-3. 

'"Chicago  Trust  is  not  requesting  exemptive  relief 
for  the  provision  of  sweep  services  to  Client  Plans. 
Chicago  Trust  represents  that  since  both  the  CIFs 
and  the  Funds  employ  daily  valuations,  there  is  no 
need  for  sweep  services. 

''  For  example.  CIFs  acquired  through  mergers 
with  or  acquisitions  of  other  Banks. 
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corresponding  Fund  portfolios.  The 
shares  of  such  Funds  were  equal  in 
value  to  the  CIF  assets  exchanged.  All 
in-kind  transfers  were  effected  as  of  a 
single  valuation  date.  Following  the  in- 
kind  transfers,  each  CIF  was  terminated 
in  accordance  with  the  provisions  of  the 
applicable  Declarations  of  Trust  and 
law.  Any  remaining  assets  in  the  CIFs 
firom  which  the  in-kind  transfers  were 
made  were  converted  into  cash.  No  in- 
kind  transfers  were  made  from  the 
Capital  Appreciation  Fund,  the  Growth 
Fund,  the  International  Equity  Fund,  the 
Safety  of  Principal  Fund  or  the  U.S. 
Government  Fund.  As  stated  above, 
these  CIFs  were  to  be  continued. 

Fund  shares  received  by  the 
terminated  CIF  were  distributed  to  the 
accounts  of  the  In-House  Plans  and  the 
Ghent  Plans,  in  proportion  to  such 
Plans'  investment  in  the  CIFs,  so  that 
each  In-House  Plan  or  Client  Plan 
would  be  credited  with  Fund  shares  that 
were  equal  in  value  to  its  pro  rata  share 
of  the  CIFs  assets  which  were 
transferred.  A  Plan  not  electing  to 
participate  in  the  Funds  received  a  cash , 
payment  representing  a  pro  rata  portion 
of  the  assets  of  the  terminating  GIF 
before  the  final  Uquidation  took  place. 
A  single  lot  of  each  in-kind  security 
on  the  records  of  the  CIF  was 
estabhshed.  The  cost-basis  of  each  in- 
kind  security  was  the  market  value  on 
the  conversion  date.  The  trade  date  of 
each  in-kind  transaction  was  the  actual 
date  the  security  was  received  by  the 
custodian  bank.  The  same  custodian 
bank  would  hold  the  assets  of  the  Funds 
and  the  CIFs.  The  in-kind  securities 
were  valued  using  the  same  pricing 
vendor  and  methodologies  as  the  Fund 
and  in  accordance  with  the  valuation 
procedures  described  in  Rule  17a-7(b) 
under  the  '40  Act,  as  amended  from 
time  to  time  or  any  successor  rule, 
regulation,  or  similar  pronouncement. 
In  this  regard,  Chicago  Trust  represents 
that  the  "current  market  price"  for 
specific  types  of  CIF  securities  involved 
in  the  transaction  was  determined  as 
follows: 

(a)  If  the  security  was  a  "reported 
security"  as  the  term  is  defined  in  Rule 
llAa3-l  under  the  '34  Act,  the  last  sale 
price  with  respect  to  such  security 
reported  in  the  consoUdated  transaction 
reporting  system  (the  ConsoUdated 
System):  or  if  there  were  no  reported 
transactions  in  the  Consolidated  System 
that  day.  the  average  of  the  highest 
current  independent  bid  and  the  lowest 
current  independent  offer  for  such 
security  (reported  pursuant  to  Rule 
1 1  Acl-1  under  the  "34  Act),  as  of  the 
close  of  business  on  the  CIF  valuation 
date. 


(b)  If  the  security  was  not  a  reported 
security,  and  the  principal  market  for 
such  security  was  an  exchange,  then  the 
last  sale  on  such  exchange;  or  if  there 
were  no  reported  transactions  on  such 
exchange  that  day,  the  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer  on 
such  exchange  as  of  the  close  of 
business  on  the  CIF  valuation  date. 

(c)  If  the  security  was  not  a  reported 
security  and  was  quoted  in  the 
NASDAQ  system,  then  the  average  of 
the  highest  current  independent  bid  and 
lowest  current  independent  offer 
reported  on  Level  1  of  NASDAQ  as  of 
the  close  of  business  on  the  GIF 
valuation  date. 

(d)  For  all  other  securities,  the  average 
of  the  highest  current  independent  bid 
and  lowest  current  independent  offer  as 
of  the  close  of  business,  determined  on 
the  basis  of  reasonable  inquiry.  (For 
securities  in  this  category.  Chicago  Trust 
represents  that  it  obtained  quotations 
from  at  least  three  sources  that  were 
either  broker-dealers  or  pricing  services 
independent  of  and  unrelated  to 
Chicago  Trust  and,  where  more  than  one 
valid  quotation  was  available,  used  the 
average  of  the  quotations  to  value  the 
secxuities,  in  conformance  with 
interpretations  by  the  SEC  and  practice 
under  Rule  17a-7.) 

The  same  vendor  performing  fund 
accounting  for  the  CIFs  performed  fund 
accounting  for  the  Funds.  The  number 
of  Fund  shares  to  be  issued  was 
computed  by  dividing  the  total 
transferred  fund  market  value  by  the  net 
asset  value  of  the  Fund  at  the  close  of 
business  on  the  conversion  date.  The 
nimiber  of  shares  of  the  Funds  issued 
was  allocated  to  the  holders  of  the 
predecessor  CIFs  in  the  same  proportion 
as  the  holdings  in  the  CIFs.^ 

No  in-kind  transfer  was  made  except 
in  accordance  with  pre-established 
objective  procedtu^s  *rhich  were 
approved  by  the  Board  of  Directors  of 
the  Funds  which  provided  that  such  in- 
kind  transfers  would:  (a)  Consist  solely 
of  assets  which  were  consistent  with  the 
investment  objectives,  policies  and 
restrictions  of  the  transferee  Fund;  (b) 
satisfy  the  applicable  requirements  of 
the  '40  Act  and  the  Code;  and  (c)  consist 
of  assets  which  had  a  readily 
ascertainable  market  value  (determined 
as  of  the  close  of  business  on  the 


"  At  the  Plan  account  level,  the  conversion  was 
reported  in  this  manner — Assume  a  Client  Plan 
held  1  000  uniUof  the  Cjjre  Equity  Fund.  On  April 
1.  the  Client  Plan  account  showed  a  disposition  of 
the  1,000  uniU  valued  at  $6.50  with  p^iceeds  nf 
$6,500.  On  the  same  date,  the  account  showed  a 
purchase  of  684.211  shares  at  $9.50  per  share  of  the 
Chicago  Trust  Growth  k  Income  Mutual  Fund  for 
a  total  cost  of  $6,500  the  same  amount  as  the 
disposition  of  the  Core  Equity  Fund. 


effective  date  of  such  in-kind  transfer  by 
reference  to  independent  sources  m 
accordance  with  the  valuation 
procedures  described  in  Rule  17a-7,  are 
liquid  and  are  not  subject  to  restrictions 
on  resale).  Non-conforming  assets  were 
sold  on  the  open  market  through  an 
unaffiUated  brokerage  firm  and  the 
proceeds  of  such  sale  were  transferred 
in  cash. 

In  addition,  no  in-kind  transfer  was 
made  unless  an  In-House  Plan  or  a 
Ghent  Plan  was  represented  by  a  Second 
Fiduciary  who  was  independent  of  and 
unrelated  to  Chicago  Trust.  Such 
Second  Fiduciary  was  required  to  give 
written  approval  of  the  in-kind  transfer 
in  advance  follov^ng  such  fiduciary's 
receipt  of  written  notice  of  the  in-kind 
transfer  transaction  and  disclosure  of 
the  following  information:  (a)  A  current 
prospectus  of  the  Funds;  (b)  a 
description  of  the  fees,  including 
investment  advisory  fees  and  all  other 
fees  to  be  charged  to  or  paid  by  the  Plan 
and  by  the  Fimds  to  Chicago  Trust, 
including  the  nature  and  extent  of  any 
differential  between  the  rates  of  such 
fees;  (c)  the  reasons  why  Chicago  Trust 
considered  the  in-kind  transfer  to  be 
appropriate  for  the  In-House  Plan  or  the 
Client  Plan:  (d)  a  description  of  any 
limitations  appUcable  to  the  in-kind 
transfer  of  assets  from  the  CIFs  to  the 
Funds:  and  (e)  the  last  date  as  of  which 
consent  to  an  in-kind  transfer  could  be 
given  by  the  Second  Fiduciary,  along 
with  the  disclosure  that  if  consent  was 
not  given  by  that  date,  the  Second 
Fiduciary  would  be  deemed  to  have 
withheld  consent  to  an  in-kind  transfer 
with  respect  to  an  In-House  Plan  or  a 
Ghent  Plan.  Any  approval  by  a  Second 
Fiduciary  was  terminable  at  will  by  the 
Second  Fiduciary,  without  penalty  to  an 
In-House  Plan  or  a  Ghent  Plan  invested 
in  shares  of  any  of  the  Funds. 

Following  the  in-kind  transfers. 
Chicago  Trust  sent  the  Second  Fiduciar>' 
of  the  In-House  Plans  as  well  as  Second 
Fiduciaries  of  the  Ghent  Plans,  written 
confirmations  of  the  transactions.  In  this 
regard,  not  later  than  30  days  after  each 
in-kind  transfer,  Chicago  Trust  sent  a 
Second  Fiduciary  written  confirmation 
of  the  identity  of  assets  that  were  valued 
for  purposes  of  the  in-kind  transfer  in 
accordance  with  Rule  17a-7fb)(4).  the 
price  determined  for  such  assets  and  the 
identity  of  each  pricing  services  or 
market  maker  consulted  in  determining 
their  value. ^'  In  addition,  no  Inter  than 


»^The  securit.es  subject  to  valuation  u.-der  Rule 
l7(a)-7fb)(4)  include  all  sec-irilies  o'.^er  than 
•  reported  securitiPs.  '  as  tne  term  :.s  def  ntd  m  Rule 
ll.\a3-l  under  the  Securities  Exc;.«r;ge  Kn  of 
1934.  or  those  quoted  on  the  NA.SDAQ  fvsiem  or 
for  which  the  principal  market  i*  an  exchange 
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90  davs  after  an  in-kind  traiisfer, 
Chicago  Trust  sent  each  Second 
Fiduciary  written  confirmation  of  (a)  the 
number  of  GIF  units  held  b\  an  In- 
House  Plan  or  a  Client  Plaii  before  the 
in-kind  transfer  (and  the  reldttni  per  unit 
value  and  the  aggregate  dollar  value  of 
the  units  transferred);  and  (b)  the 
number  of  Fund  shares  received  by  the 
Plan  as  h  result  of  the  in-kind  transfer 
(and  the  related  per  share  net  asset 
value  and  the  aggregate  dollar  value  of 
the  shares  received). 

In  accordance  with  the  conditions 
under  .Section  I  of  this  proposed 
exemption,  similar  prcx:eduj-es  will 
occur  upon  any  future  in-kind 
e.xchanges  between  ClFs  maintained  by 
Chicago  Trust  and  the  Funds.'** 

Representations  of  the  Second  Fiduciary 
for  the  In-House  Plans  Regarding  the  In- 
Kind  Transfers 

5.  As  stated  above.  Chicago  Trust 
retained  Cole  Taylor  as  the  .Second 
Fiduciary  to  oversee  the  initial  in-kind 
transfers  of  CIF  assets  to  the  Funds  as 
such  transactions  would  affect  the  In- 
House  Plans  In  such  capacity,  Cole 
Taylor  represented  that  it  had 
considerable  experience  scr\ing  in  a 
fiduciary  capacity  under  the  provisions 
of  the  Act  and  otherwise. 

Cole  Tavlor  stated  that  it  received  the 
following  documents  and  information 
from  Chic:ago  Trust:  (a)  A  copy  of  the 
exemption  application,  (b)  written 
disclosure  of  information  concerning 
the  Funds;  (c)  a  current  prospectus  for 
each  portfolio  of  the  Funds;  (d)  a 
statement  describing  the  fees  to  he. 
charged  to  or  paid  by  the  In-House  Plans 
and  by  the  Funds  to  Chicago  Trust  or  to 
unrelated  parties,  (e)  a  disclosure 
statement  explaining  why  Chicago  Trust 
believed  the  investment  in  the  Funds  by 
the  In-House  Plans  would  be 
appropriate;  (f)  a  description  of  any 
limitations  regarding  which  In-House 
Plan  assets  could  be  invested  in  shares 
of  the  Funds  and.  if  so.  the  nature  of 
such  liiniiations;  and  (g)  copies  of  plan 
and  trust  documents  for  the  In-House 
Plans,  written  investment  guidelines 
applicable  thereto  and  written 
descriptions  of  total  investment 
portfolios  for  the  In-House  Plans 

Based  on  the  foregoing  (Uk  uments 
and  information.  Cole  Taylor 
represented  that  it  understood  and 
accepted  the  duties,  responsibilities  and 
liabilities  in  acting  as  a  fiduciary  for  the 
In-Hou.se  I'lans.  including  those  duties, 
responsibilities  and  liabilities  that 


'*  \'  shijuUl  tx*  noted  thai  with  respect  to  future 
in-kind  lransf«r»,  Chicago  Trii.st  will  provide  ihi* 
Second  FiJunary  v»ilh  copies  ot  (he  subjetl 
proposed  eicHmpliun  and  grant  notice  upon  surh 
Hduciaiy's  request. 


would  be  imposed  on  fiduciaries  under 
the  Act.  In  addition.  Cole  Taylor 
represented  that  the  terms  of  the  in- 
kind  transfer  transactions  would  be  fair 
to  the  participants  of  the  In-House  Plans 
and  would  be  comparable  to  and  no  less 
favorable  than  the  terms  that  would 
have  been  reached  among  unrelated 
parties. 

Cole  Taylor  represented  that  the  in- 
kind  transfer  transactions  were  in  the 
best  interest  of  the  In-House  Plans  and 
their  participants  and  beneficiaries  for 
the  following  reasons:  (a)  The  impact  of 
the  in-kind  transfers  on  the  In-House 
Plans  should  be  de  minimus  because  the 
Funds  substantially  replicate  the  CIFs  in 
terms  of  the  investment  policies  cUid 
objectives;  fb)  the  Funds  would 
probably  continue  to  experience  relative 
performance  similar  in  nature  to  the 
CIFs  given  the  continuity  of  investment 
objectives  and  policies,  management 
oversight  and  portfolio  management 
personnel;  (c)  the  in-kind  transfers 
would  not  adversely  affect  the  cash 
flows,  hquidity  or  investment 
diversification  of  the  In-House  Plans; 
and  (d)  the  benefits  to  be  derived  by  the 
In-House  Plans  and  their  participants  by 
investing  in  the  Funds  (e.g.,  broader 
distribution  permitted  of  the  Funds  to 
different  types  of  plans  impacting 
positively  on  asset  size  of  the  Funds  and 
resulting  in  cost  savings  to 
shareholders)  would  more  than  offset 
the  impact  of  minimum  additional 
expenses  (e.g..  transfer  agency  fees  and 
fees  for  shareholder  services)  that  might 
be  borne  at  the  Fund-level  by  the  In- 
House  Plans. 

In  forming  an  opinion  on  the 
appropriateness  of  the  in-kind  transfers. 
Cole  Taylor  represented  that  it 
conducted  an  overall  review  of  the  In- 
House  Plans,  including  the  In-House 
Plan  do(  uments  Cole  Taylor  stated  that 
it  also  examined  the  total  investment 
portfolios  of  the  In-House  Plans  to 
ascertain  whether  or  not  the  In-House 
Plans  were  in  compliance  with  their 
investment  objectives  and  policies. 
Further.  Cole  Taylor  asserted  that  it 
examined  the  liquidity  requirements  of 
the  In-House  Plans  and  reviewed  the 
concentration  of  the  assets  of  the  In- 
Htjuse  Plans  that  were  invested  in  the 
C^IFs  as  well  the  portion  of  the  CIFs 
comprising  the  assets  of  the  In-House 
Plans  Finally.  Cole  Taylor  explained 
that  It  reviewed  the  diversification 
provided  by  the  investment  portfolios  of 
the  In-House  Plans.  Based  on  its  review 
and  analvsis  of  the  foregoing.  Cole 
Taylor  represented  that  the  in-kind 
transfer  transactions  would  not 
adversely  affect  the  total  investment 
portfolios  of  the  In-House  Plans, 
compliance  by  such  Plans  with  their 


stated  investment  objectives  and 
policies,  or  such  Plans'  cash  flows, 
liquidity  or  diversification 
requirements. 

As  Second  Fiduciary,  Cole  Taylor 
represented  that  Chicago  Trust  would 
provide  it  with  any  documents  it 
considered  necessary  to  perform  its 
duties  as  Second  Fiduciary.  In  this 
regard,  Chicago  Trust  provided  Cole 
Taylor  with  advance  written  notice  of 
the  in-kind  transfers  and  written 
confirmation  statements  as  described  in 
Representation  4.  Upon  receipt  of  such 
statements.  Cole  Taylor  confirmed 
whether  or  not  the  in-kind  transfer 
transactions  had  resulted  in  the  receipt 
by  the  In-House  Plans  of  shares  in  the 
Funds  that  were  equal  in  value  to  such 
Plans'  pro  rata  share  of  assets  of  the 
CIFs  on  the  conversion  date. 

Receipt  of  Fees  by  Chicago  Trust 

6.  Prior  to  the  initial  in-kind  transfer 
transactions,  any  investment  in  the 
Funds  by  Chicago  Trust  for  an  In-House 
Plan  or  a  Client  Plan  was  made  in 
accordance  with  PTE  77-3  or  PTE  77- 
4,  respectively.  In  pertinent  part,  PTE 
77-3  would  permit  the  acquisition  or 
sale  of  shares  of  a  registered,  open-end 
investment  company  by  an  employee 
benefit  plan  covering  only  employees  of 
such  investment  company,  employees  of 
the  investment  adviser  or  principal 
underwriter  for  such  investment 
company,  or  employees  of  any  affiliated 
person  (as  defined  therein)  of  such 
investment  adviser  or  principal 
underwriter  provided  certain  conditions 
were  met.  Under  certain  conditions, 
PTE  77—4  would  permit  Chicago  Tnist 
to  receive  fees  from  the  Funds  under 
either  of  two  circumstances:  (a)  Where 
a  Client  Plan  did  not  pay  any 
investment  management,  investment 
advisory,  or  similar  fees  with  respect  to 
the  assets  of  such  Plan  invested  in 
shareb  of  a  Fund  for  the  entire  period  of 
such  investment;  or  (b)  where  a  Client 
Plan  paid  investment  management, 
investment  advisory,  or  similar  fees  to 
Chicago  Trust  based  on  the  total  assets 
of  such  Client  Plan  from  which  a  credit 
had  been  subtracted  representing  such 
Plan's  pro  rata  share  of  such  investment 
advisory  fees  paid  to  Chicago  Trust  by 
the  Fund.  As  such,  there  were  two 
levels  of  fees  involved  under  PTE  77- 
4 — those  fees  which  Chicago  Trust 
charged  to  the  Client  Plans  for  serving 
as  trustee  with  investment  discretion  or 
as  investment  manager  (i.e.,  the  Plan- 
level  fees);  and  those  fees  Chicago  Trust 
charged  to  the  Funds  (i.e.,  the  Fund- 
level  fees)  for  serving  as  investment 
advisor,  custodian,  or  service  provider. 
Plan-level  fees  for  similar  services 


provided  by  Chicago  Trust  ranged  from 
0.40  percent  to  0.95  percent. 

With  respect  to  PTE  77-4.  Chicago 
Trust  subtracted  a  credit  from  the  Plan- 
level  investment  management  fee 
representing  the  Client  Plan's  pro  rata 
share  of  the  investment  advisory  fee 
paid  by  the  Fimds  to  Chicago  Trust  and. 
if  applicable.  Montag  and  Caldwell 
(including  that  portion  of  the 
investment  advisory  fee  that  Chicago 
Trust  paid  to  Talon.) " 

Since  September  21. 1995,  Chicago 
Trust  has  no  longer  charged  a  Plan-level 
investment  management  fee  with 
respect  to  the  assets  of  a  Client  Plan  that 
have  been  invested  in  shares  of  the 
Fimds.  Rather,  Chicago  Trust  or  Montag 
&  Caldwell,  as  applicable,  are  receiving 
the  investment  advisory  foe  payable 
under  the  respective  investment 
advisory  agreements  with  the  Funds, 
instead  of  the  Plan-level  investment 
management  fee.  Talon  is  receiving  an 
investment  advisory  fee  from  Chicago 
Trust  pursuant  to  the  terms  of  its  sub- 
advisory  agreement.  For  In-House  Plans, 
Chicago  Trust  represents  that  it  intends 
to  continue  relying  upon  PTE  77-3  with 
respect  to  the  receipt  of  Fimd-level 
investment  advisory  fees  by  it  for  assets 
of  In-House  Plans  that  are  invested  in 
shares  of  the  Funds." 

Chicago  Trust  is  charging  In-House 
Plans  and  Client  Plans  for  Plan-level 
recordkeeping,  administrative, 
accounting  and  custodial  services  which 
do  not  involve  investment  management, 
such  as  ciistody  of  plan  assets, 
maintaining  plan  records,  preparing 
periodic  reports  of  plan  assets  and 
>  participant  accounts,  effecting 
participant  investment  directions, 
processing  participant  loans  and 
accounting  for  contributions,  payments 
of  benefits  and  other  receipts  and 
distributions.  Chicago  Trust's  fees  for 
such  Plan-level  services  will  continue  to 
be  negotiated  with  each  Client  Plan  and 
its  fees  for  such  services  for  In-House 
Plans  will  continue  to  be  limited  to  the 
reimbursement  of  direct  expenses 


properly  and  actually  incurred  in  the 
performance  of  the  services." 

At  present,  all  services  other  than 
investment  advisory  services  are 
provided  to  the  Funds  or  their 
distributor  by  unrelated  parties. 
However,  Chicago  Trust  represents  that 
the  Fimds  may.  in  the  future,  wish  to 
contract  with  it  or  an  affiliate  to  provide 
administrative,  custodial,  transfer, 
accoimtlng  or  similar  services  (I.e.. 
Secondary  Services)  to  the  Funds  or 
their  distributor.^* 

At  the  same  time  that  it  gives  advance 
WTltten  notice  and  seeks  approval  of  an 
in-kind  transfer  from  a  Second 
Fiduciary.  CUcago  Trust  will  also  give 
the  Second  Fiduciary  notice  that  it  is 
seeking  approval  to  provide  Secondary 
Services  to  the  Funds,  either  directly  or 
by  subcontracting  with  third  parties. 
Such  notice  will  describe  the  fees  for 
Secondary  Services  (whether  provided 
by  Chicago  Trust  directly  or  through 
third  parties)  for  which  it  is  seeking 
approval  from  the  Second  Fiduciary  and 
disclose  that,  while  Chicago  Trust  is  not 
presently  providing  Secondary  Services 
to  the  Fimds,  it  may  do  so  in  the  future 
and  intends  to  rely  on  the  approval  of 
the  Second  Fiduciary  for  its  provision  of 
Secondary  Services." 

Chicago  Trust  will  receive  investment 
advisory  fees  or  fees  for  Secondary 
Services  from  the  Funds  under  the 
following  conditions:  (a)  no  sales 
commissions  will  be  paid  by  the  Client 
Plans  in  connection  with  purchases  or 
sales  of  shares  of  the  Funds  and  no 
redemption  fees  will  be  paid  in 
connection  with  the  sale  of  such  shares 
by  the  Client  Plans  to  the  Funds;  (b)  the 
price  paid  or  received  by  the  Client 
Plans  for  shares  in  the  Fxmds  will  be  the 
net  asset  value  p>er  share  at  the  time  of 
the  transaction  and  is  the  same  price 


»  The  rate*  paid  by  each  of  the  portfolio*  of  the 
Fund*  for  lervice*  rendered  differied  depending  on 
the  fee  schedule  for  each  portfolio  and  on  the  daily 
net  assets  in  each  portfolio.  For  example,  for 
investment  advisory  services  provided  to  the 
Chicago  Trust  Money  Market  Fund,  Chicago  Trust 
would  be  entitled  to  receive  an  annual  fee  of  0.40 
percent  based  on  that  Fund's  average  daily  net 
assets.  For  investment  advisory  services  provided  to 
the  Chicago  Trust  Intermediate  Municipal  Bond 
Fund.  Chicago  Trust  would  be  entitled  to  receive 
an  annual  fee  of  0.60  percent  based  upon  such 
Fund'*  average  daily  net  assets. 

J*  The  Department  expresses  no  opinion  herein 
on  the  applicability  of  PTE  77-3  with  respect  to 
ongoing  investments  by  the  In-House  Plans  in 
shares  of  the  Funds  or  to  the  receipt  of  fees  from 
the  Funds  by  Chicago  Trust. 


"Chicago  Trust  represents  that  it  is  relying  upon 
section  40e(b)(21  with  respect  to  its  receipt  of  foes 
for  such  administrative  services.  The  Department 
expresses  no  opinion  herein  on  whether  the 
provision  of  such  services  will  satisfy  section 
408(b)(2)  of  the  Act. 

™  The  fact  that  certain  transactions  and  fee 
arraiigements  are  the  subject  of  an  administrative 
exemption  does  not  relieve  the  fiduciaries  of  the 
Client  Plans  from  the  general  fiduciary 
responsibility  provisions  of  section  404  of  the  Act. 
Thus,  the  Department  cautions  Second  Fiduciaries 
of  the  Client  Plans  investing  in  the  Funds  that  they 
have  an  ingoing  duty  under  section  404  of  the  Act 
to  monitor  the  services  provided  to  such  Plans  to 
assure  that  the  fees  paid  by  the  Client  Plans  for  such 
services  are  reasonable  in  relation  to  the  value  of 
the  services  provided.  These  responsibilities  would 
include  determinations  that  the  services  provided 
are  not  duplicative  and  that  the  fees  are  reasonable 
in  light  of  the  level  of  services  provided. 

»  With  respect  to  In-House  Plans.  Chicago  Trust 
represents  that  it  intends  to  rely  on  PTE  77-3. 
However,  the  Department  expresses  no  opinion 
herein  as  to  the  applicability  of  PTE  77-3  to 
Chicago  Trust's  receipt  of  fees  for  Secondary 
Services. 


which  would  have  been  paid  or 
received  for  the  shares  by  any  other 
investor  at  that  time;  (c)  Chicago  Trust 
and  its  officers  or  directors  will  not 
purchase  from  or  sell  to  any  of  the 
Client  Plans  shares  of  any  of  the  Funds; 
(d)  for  each  Client  Plan,  the  combined 
total  of  all  fees  received  by  Chicago 
Trust  for  the  provlsicHi  of  Plan-level 
sendees  to  the  Client  Plans,  and  in 
connection  vnth  the  provision  of 
Investment  advisory  services  or 
Secondary  Services  to  any  of  the  Funds 
in  which  the  Client  Plans  may  invest, 
will  not  be  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act;  (e)  Chicago 
Trust  will  not  receive  any  fiaes  or 
commissions  in  connection  with  the 
purchase,  holding  at  sale  of  shares  of 
the  Funds  by  a  Client  Plan:  and  (f)  the 
receipt  of  investment  advisory  fees  and 
fees  for  Secondary  Services,  and  any 
changes  in  such  fees  is,  with  respect  to 
any  CUent  Plan,  approved  by  the 
Second  Fiduciary  of  the  Client  Plan 
pursuant  to  the  procedures  described 
herein. 

Authorization  Requirements  for  Client 
Plans 

7.  As  described  in  RepresenUtion  6. 
Chicago  Trust  intends  to  seek  the 
approval  of  the  Second  Fiduciary  of 
each  Client  Plan  to  receive  fees  for 
providing  Secondary  S«vices,  directly 
or  by  subcontracting  with  a  third  party. 
Chicago  Trust  will  then  rely  on  that 
approval  for  its  receipt  of  fees  for 
Secondary  Services  from  the  Fimds.** 

To  the  extent  that  the  fees  for 
investment  advisory  services  or 
Secondary  Services  exceed  the  rates 
approved  by  the  Second  Fiduciary  of  a 
Chent  Plan  or  an  additional  Secondary 
Service  for  which  a  fee  is  charged 
causes  an  increase  in  the  fees  paid  to 
Chicago  Trust  over  the  rates  approved 
by  the  Second  Fiduciary  of  a  Client 


^The  Department  notes  that  an  increase  in  the 
amount  of  a  fee  for  an  existing  Secondary  Service 
(other  than  through  an  increase  in  the  value  of  the 
underlying  assete  in  the  Funds)  or  the  imposition 
of  a  fee  for  a  newly-esublished  Secondar>  Service 
shall  be  considereid  an  increase  in  the  rate  of  such 
Secondary  Fee.  However,  in  the  event  a  Secondary 
Fee  has  already  been  described  in  writing  to  the 
Second  Fiduciary  and  the  Second  F>duciar>-  has    • 
provided  authorization  for  the  amount  of  such 
Secondary  Fee,  and  such  fee  was  waived,  no  further 
action  by  Chicago  Trust  would  be  required  in  order 
for  Chicago  Trust  to  receive  such  fee  at  a  later  time. 
Thus,  for  example,  no  further  disclosure  would  be 
necessary-  if  Chicago  Trust  had  received 
authorization  for  a  fee  for  custodial  senices  from 
Client  Plan  investors  and  subeequently  determined 
to  waive  the  fee  for  a  period  of  time  in  order  to 
attract  new  investors  but  later  charged  the  foe. 
However,  seinstituting  the  foe  at  an  amount  greater 
than  previously  disclosed  would  necessiute 
Chicago  Trust  providing  notice  of  the  fee  increase 
and  a  Termination  Form. 
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Plan.  Chicago  Trust  will  use  the 
"Termination  Fomi"  approach.  In  this 
regard,  in  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to 
Chicago  Trust  for  investment  advisory 
services  that  Chicago  Tnist  provides  to 
the  Funds  over  an  existing  rate  for  such 
services  that  had  been  authorized  bv  a 
Second  Fiduciary  of  a  Client  Plan, 
Chicago  Trust  will,  at  least  30  davs  in 
advance  of  the  implementation  of  such 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  a  proxy 
stalemeat,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Funds  and  whii  h 
explains  the  nature  and  amount  of  the 
increase  in  fees)  to  the  Second  Fiduciarv 
of  each  Client  Plan  invested  in  a  Fund 
which  i.s  increasing  such  fees.  Such 
notice  will  be  accompanied  hv  the 
Termination  Fonii. 

In  dddituin.  in  the  event  of  an  (a) 
addition  of  a  Secondary  Service 
provided  by  Chicago  Trust  to  the  Funds 
for  which  a  fee  is  charged  or  (b)  an 
increase  in  the  rale  of  any  fee  paid  h\ 
the  Funds  to  ('hiiago  Trust  for  any 
Secondary  Service  that  results  either 
from  an  increase  in  the  rate  of  such  fev 
or  from  the  decrease  in  the  number  or 
kind  of  services  perf(jrmed  by  Chicago 
Trust  for  such  fee  over  an  existing  rate 
for  such  Secondary  Service,  which  had 
been  authorized  bv  the  Secondary 
Fiduciary,  Chicago  Trust  will,  at  least  30 
(lays  in  advance  of  the  implementation 
of  such  Secondary  Service  or  fee 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  d  proxy 
statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Funds  and  which 
explains  the  nature  and  amount  of  the 
additional  Secondarv  Service  for  which 
d  fee  IS  charged  or  the  nature  and 
amount  of  the  increase  m  fees)  to  the 
Second  Fidut  iary  of  eat  h  of  the  Client 
Plans  invested  in  a  Fund  which  is 
adding  ,i  service  or  in(  re.lsln^  tees.  Such 
notice  will  also  be  accunipaiaed  by  the 
Termination  Form. 

The  instructions  to  the  Termination 
Fonn  will  expressly  provide  an  election 
to  'he  Second  Fiducidry  to  terniiiiate,  at 
will,  any  prioi  authori/^tions  without 
penalty  to  the  Client  Plan  and  stipulate 
thai  failure  to  return  the  form  will  result 
in  Ihe  I  ontiiuuition  of  all  authorizations 
previously  ^;iven  by  the  .Second 
Fiduciary  and  be  deemed  lo  be  an 
approval  of  the  .ulditional  Set ondan,' 
S<T\Kf  for  which  1  ft-t'  IS  (.harmed  or 
increase  in  ihr  rate  ol  dju  fees  for 
Secondary  Services  or  investment 
advison'  services  Temiin.itiDn  of  the 
authori/anon  by  a  Client  Plan  to  invest 
in  the  funds  will  be  efffctt-d  bv  Chicago 
Tm.st  .sellmn  ihe  shares  of  the  Funds 


held  by  the  affected  Client  Plan  within 
the  period  of  time  specified  by  the 
Client  Plan,  but  not  later  than  one 
business  day  following  receipt  by 
Chicago  Trust  of  the  Termination  Form 
or  any  other  written  notice  of 
termination.  If.  due  to  circumstances 
beyond  the  control  of  Chicago  Trust  the 
sale  cannot  be  executed  within  one 
business  day,  Chicago  Trust  will  have 
one  additional  day  to  complete  such 
sale 

The  Second  Fiduciary  will  be 
supplied  with  a  Termination  Form  at 
least  once  each  vear,  beginning  with  the 
calendar  year  that  begins  after  the  date 
of  the  notice  granting  this  proposed 
exemption  is  published  in  the  Federal 
Ref{ister  and  continuing  for  each 
calendar  year  thereafter,  regardless  of 
whether  there  have  been  any  changes  in 
the  fees  payable  to  Chicago  Trust  or 
changes  in  other  matters  in  connection 
with  the  services  rendered  to  the  Funds. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Second  Fiduciary 
in  connection  with  an  increase  in  fees 
for  investment  advisory  services,  the 
addition  of  a  Secondary  Service  for 
which  a  fee  is  charged  or  an  increase  in 
any  fees  paid  by  the  Funds  to  Chicago 
Trust,  the  Termination  Form  need  not 
be  provided  again  to  the  Second 
Fiduciary  until  at  least  six  months  have 
elapsed,  unless  such  Termination  Form 
IS  required  to  be  sent  sooner  as  a  result 
<jf  an  addition  of  a  Secondary  Service 
for  which  a  fee  i^  charged  or  an  increase 
in  the  fees  for  Secondary  Services  or 
investment  advisory  services  that  are 
pcid  to  Chicago  Trust,  which  would 
cause  Chicago  Trust's  aggregate  fees  to 
ex(  eed  the  rates  approved  by  the 
Second  Fiduciary. 

Ongoing  Disclosures  to  Client  Plans 

H  In  addition  to  the  disclosures 
provided  to  the  Second  Fiduciary  of  a 
Client  Plan  prior  to  investment  in  the 
Funds,  Chicago  Trust  represents  that  it 
will  provide  the  Second  Fiduciary,  at 
least  annually,  with  a  copv  of  an 
updated  prospectus  for  the  Funds.  In 
addition.  Chicago  Trust  will  provide  the 
-Second  Fiduciary  with  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report,  the 
(  urrent  statement  of  additional 
inlorination  or  some  other  written 
statement)  which  contains  a  description 
of  all  fees  paid  by  the  Funds  to  Chicago 
Trust  within  15  davs  of  such 
d'u  uinent's  availabiUitv. 

Although  Chicago  Trist  does  not 
presently  execute  securities  brokerage 
transactions  for  Ihe  investment 
portfolios  of  the  Funds,  in  the  event  that 
it  or  an  adviser  or  a  sub-adviser  to  the 
Funds  (in(  luding  their  affiliates)  does 


perform  brokerage  services,  it  will 
provide,  at  least  annually,  to  the  Second 
Fiduciary  in  which  a  Client  Plan 
invests,  a  written  disclosure  indicating: 
(a)  The  total,  expressed  in  dollars, 
brokerage  commissions  attributable  to 
each  Fund's  investment  portfolio  which 
represent  Related  Party  Brokerage;  (b) 
the  total,  expressed  in  dollars,  of 
brokerage  commissions  attributable  to 
each  Fund's  investment  portfolio  other 
than  Related  Party  Brokerage;  (c)  the 
average  brokerage  commissions  per 
share,  expressed  as  cents  per  share,  paid 
by  each  Fund  for  Related  Party 
Brokerage;  and  (d)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fund  for 
brokerage  other  than  Related  Party 
Brokerage. 

9.  In  summary,  it  is  represented  that 
the  proposed  transactions  have  satisfied 
or  will  satisfy  the  statutory  criteria  for 
an  exemption  under  section  408(a)  of 
the  Act  because; 

(a)  With  respect  to  the  in-kind  transfer 
of  the  assets  of  an  In-House  Plan  or  a 
Client  Plan  invested  in  a  CIF  in 
exchange  for  shares  of  a  Fund,  a  Second 
Fiduciary  has  authorized  or  will 
authorize  in  writing,  such  in-kind 
transfer  prior  to  the  transaction  only 
after  receiving  full  written  disclosure  of 
information  concerning  the  Fund. 

(b)  Each  In-House  Plan  or  Chent  Plan 
has  received  or  will  receive  shares  of  the 
Funds  in  connection  with  the  transfer  of 
assets  of  a  terminating  CIF  which  have 

a  total  net  asset  value  that  is  equal  to  the 
value  of  such  Plan's  pro  rata  share  of 
the  CIF  assets  on  the  date  of  the  transfer 
as  determined  in  a  single  valuation 
performed  in  the  same  manner  and  at 
the  close  of  the  business  day.  using 
independent  sources  in  accordance  with 
procedures  established  by  the  Funds 
which  comply  with  Rule  17a-7  of  the 
'40  Act.  as  amended,  and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets. 

(c)  Chicago  Trust  has  sent  or  will  send 
by  regular  mail  to  each  affected  In- 
House  Plan  and  Client  Plan  a  written 
confirmation,  not  later  than  30  days 
after  the  completion  of  the  transaction, 
containing  the  following  information: 
(1)  The  identity  of  ftach  security  that 
was  valued  for  purposes  of  the 
tran.saclion  in  accordance  with  Rule 

1 7a-7(b)(4)  of  the  '40  Act;  (2)  the  price 
of  each  such  security  involved  in  the 
transaction;  and  (3)  the  identity  of  each 
pricing  service  or  market  maker 
consulted  in  determining  the  value  of 
such  securities. 

(d)  Chicago  Trust  has  sent  or  will 
send  by  regular  mail,  no  later  than  90 
days  after  completion  of  each  transfer,  a 


Federal  Register  /  Vol.  61,  No.  81  /  Thursday.  April  25,  1996  /  Notices 


18445 


written  confirmation  that  contains  the 
following  information:  (1)  the  number  of 
CIF  units  held  by  an  In-House  Plan  or 
a  Client  Plan  immediately  before  the 
transfer,  the  related  per  unit  value  and 
the  total  dollar  amount  of  such  CIF 
units;  and  (2)  the  number  of  shares  in 
the  Funds  that  are  held  by  the  Plan 
''following  the  conversion,  the  related  per 
share  net  asset  value  and  the  total  dollar 
amount  of  such  shares. 

(e)  The  price  that  has  been  or  will  be 
paid  or  received  by  an  In-House  Plan  or 
a  Client  Plan  for  shares  of  the  Funds  is 
the  net  asset  value  per  shar§  at  the  time 
of  the  transaction  and  is  the  same  price 
for  the  shares  which  will  be  paid  or 
received  by  any  other  mvestor  at  that 
time. 

(fl  No  sales  commissions  or 
redemption  fees  have  been  or  will  be 
paid  by  an  In-House  Plan  or  a  Client 
Plan  in  connection  with  the  purchase  of 
shares  of  the  Funds. 

(g)  For  each  Client  Plan,  the  combined 
total  of  all  fees  received  by  Chicago 
Trust  for  the  provision  of  Plan-level 
services,  and  in  connection  with  the 
provision  of  investment  advisory 
services  or  Secondary  Services  to  any  of 
the  Funds  in  which  Client  Plans  may 
invest,  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(h)  Chicago  Trust  has  not  received 
and  will  not  receive  any  12b-l  Fees  in 
connection  writh  the  transactions. 

(i)  Any  authorizations  made  by  a 
Client  Plan  regarding  investments  in  the 
Funds  and  the  fees  paid  to  Chicago 
Trust  (including  increases  in  the 
contractual  rates  of  fees  for  Secondary 
Services  that  are  retained  by  the  Chicago 
Trust)  have  been  and  will  be  terminable 
at  will  by  the  Client  Plan,  without 
penalty  to  the  Client  Plan  and  have  been 
and  will  be  effected  within  one  business 
day  foUowring  receipt  by  Chicago  Trust, 
from  the  Second  Fiduciary,  of  the 
Termination  Form  or  any  other  written 
notice  of  termination,  imless 
circumstances  beyond  the  control  of 
Chicago  Trust  delay  execution  for  no 
more  them  one  additional  business  day. 
(j)  The  Second  Fiduciary  has  received 
and  will  receive  written  notice 
accompanied  by  the  Termination  Form 
with  instructions  on  the  use  of  the  form 
at  least  30  days  in  advance  of  the 
implementation  of  any  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to 
Chicago  Trust  regarding  investment 
advisory  services,  fees  for  Secondary- 
Services  or  an  additional  Secondary 
Service  for  which  a  fee  is  charged  which 
exceed  the  rates  authorized  for  Chicago 
Trust  bv  the  Second  Fiduciary. 

(k)  All  dealings  by  or  between  the 
Client  Plans,  the  Funds  and  Chicago 


Trust  have  been  and  will  be  on  a  basis 
which  is  at  least  as  favorable  to  the 
Client  Plans  as  such  dealings  are  with 
other  shareholders  holding  the  same 
class  of  shares  of  the  Funds. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
wrill  be  given  to  interested  persons  who 
had  investments  in  the  terminated  CIFs 
and  from  whom  approval  is  being 
sought  for  the  in-kind  transfers  of  Plan 
assets  from  such  CIFs  in  exchange  for 
shares  of  the  Funds.  In  this  regard, 
interested  persons  will  include  Cole 
Taylor,  the  Second  Fiduciary  of  the  In- 
House  Plans;  active  participants  in  the 
In-House  Plans;  and  Second  Fiduciaries 
of  the  Client  Plans.  Notice  will  be 
provided  to  each  Second  Fiduciary  by 
first  class  mail  and  to  active  particpants 
in  the  In-House  Plans  by  posting  at 
major  job  sites.  Such  notice  will  be 
given  to  interested  persons  within  14 
days  following  the  publication  of  the 
notice  of  pendency  in  the  Federal 
Register.  The  notice  will  include  a  copy 
of  the  notice  of  proposed  exemption  as 
published  in  the  Federal  Register  as 
well  as  a  supplemental  statement,  as 
required,  pursuant  to  29  CFR 
2570.43(b)(2),  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing. 
Comments  and  requests  for  a  public 
hearing  are  due  within  44  days  of  the 
pubhcation  of  the  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881,  (This  is  not 
a  toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemptiqn  under  section 
4Q8(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary- 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  mu- 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terras  of 
the  transaction  which  is  the  subject  of 
the  exemption  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  19th  day  of 
April.  1996. 
Ivan  Straslield. 

Director  of  Exempt>on  Determinations. 
Pension  and  Welfarf  Benefits  Administration. 
I'.S.  Department  of  Labor. 
jFR  Doc.  96-10071  Filed  4-24-96;  845  ami 
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NATIONAL  INSTITUTE  FOR  LITERACY 

Agency  information  Collection 
Activities 

ACTION:  Notice 

SUMMARY:  In  compliance  with  the 
Paperyvork  Reduction  Act  (44  I'.S.C 
3501  et  seq.y  this  notice  announces  an 
Information  CollL-ction  Request  (ICR;  by 
the  NIFL  1  he  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden 

DATES:  Comments  must  b>e  submitted  on 
or  before  June  24.  1996. 

FOR  FURTHER  INFORMATION:  Sondra  Stein 
at  (202)  632-1508  or  e-mail: 
sstein@nifl.gov 
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tUPPLEMEMTARY  mFOAMArKM: 

TiUe 

Application  for  Adult  Learning 
System  Reform  and  Improvement  Grant: 
Stage  II  Collaborative  Development  of 
Equipped  for  the  Future  Adult  Literacy 
Standards  cooperative  agreements. 

Abstract 

The  National  Literacy  Act  of  1991 
established  the  National  Institute  for 
Literacy  and  required  that  the  Institute 
conduct  basic  and  applied  research  and 
demonstrations  on  literacy;  collect  and 
disseminate  information  of  Federal. 
State  and  local  entities  with  respect  to 
literacy;  and  improve  and  expand  the 
system  for  delivery  of  literacy  services. 
This  form  will  be  used  by  individual 
public  and  private  non-profit 
organizations  and  agencies  that 
represent  key  literacy  consumer, 
practitioner,  provider,  administrator, 
and  funded  constituencies;  and 
consortia  of  such  organizations  and 
agencies  operating  at  a  state,  regional 
(multi-state),  or  national  level.  These 
individuals  and  organizations  may 
apply  for  funding  to  continue 
development  of  the  framework  for 
voluntary  adult  literacy  standards 
currently  being  developed  by  the  NIFL 
Equipped  for  the  Future  grantees 
Evaluations  to  determine  successful 
applications  will  be  made  using  the 
published  criteria.  The  Institute  will  use 
this  information  to  make  a  maximum  of 
three  cooperative  agreement  awards  for 
a  period  of  up  to  3  years. 

Burden  Statement 

The  burden  for  this  collection  of 
information  is  estimated  at  80  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions, 
complete  the  form,  and  review  the 
collection  of  information. 

Respondents 

Individual  public  and  private  non- 
profit organizations  and  agencies  that 
represent  key  literacy  consumer, 
practitioner,  provider,  administrator, 
and  funded  constituencies;  and 
consortia  of  such  organizations  and 
agencies  operating  at  a  state,  regional 
(multi-state),  or  national  level 

Estimated  number  of  Respondents: 
10 

Estimated  Number  of  Responses  Per 
Respondent   1 

'Estimated  Total  Annual  Burden  an 
Respondents  800  hours. 

Frequency  of  Collection 

One  time  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  information  collection,  including 


suggestions  for  reducing  the  burden  to: 
Sondra  Stein.  National  Institute  for 
Literacy.  800  Connecticut  Avenue  NW.. 
Suite  200.  Washington.  DC  20006. 
Carolyn  S(al«y. 
Deputy  Director 

|FR  Doc,  96-10329  Filed  4-24-96;  8:45  ami 
HLLMO  COM  «N»-01-M 


Agency  Infonnation  Coll«ctk>n 
ActivlUM 

ACnOH:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  notice  announces  an 
Information  Collection  Request  (ICR)  by 
the  NIFL.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  June  24.  1996. 
FOR  FURTHER  IMFORMATION  COMTACT: 
Sondra  Stein  at  (202)  632-1508  or  e- 
mail:  sstein®nifl.gov. 

SUPPt.EMENTARY  INFORMATION: 

Title 

Application  for  Adult  Learning 
System  Reform  and  Improvement  Grant: 
Equipped  for  the  Future  Standards- 
Based  System  Reform  and  Improvement 
Demonstration  grants. 

Abstract 

The  National  Literacy  Act  of  1991 
established  the  National  Institute  for 
Literacy  (NIFL)  and  required  that  the 
NIFL  conduct  basic  and  applied 
research  and  demonstrations  on  literacy, 
collect  and  dissemination  information 
of  Federal.  State  and  local  entities  with 
respect  to  literacy;  and  improve  and 
expand  the  system  for  delivery  of 
literacy  services.  This  form  will  be  used 
by  current  grantees  in  NlFL's  Equipped 
for  the  Future  (EFT)  planning  grant 
program.  They  are  the  only  eligible 
applicants  for  funding  under  this 
program  to  implement  the  long-range 
strategic  plans  developed  during  the 
current  grant  period.  Evaluations  to 
determine  successful  applications  will 
be  made  using  the  published  criteria. 
The  Institute  will  use  this  information 
to  make  a  maximum  of  three 
cooperative  agreement  awards  for  a 
period  of  up  to  3  years. 

Burden  Statement 

Tho  burden  for  this  collection  of 
information  is  estimated  at  40  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions, 
complete  the  form,  and  review  the 
collection  of  information 


Respondents 

Individual  public  and  private  non- 
profit organizations  and  agencies  and 
consortia  of  such  organizations  and 
agencies  that  are  current  grantees  in 
NIFL's  EFT  planning  grant  program. 

Estimatea  Number  of  Respondents:  9. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  360. 

Frequency  of  Collection 

One  time.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sondra  Stein.  National  Institute  for 
Literacy.  800  Connecticut  Avenue.  NW., 
Suite  200.  Washington.  DC  20006. 
Carolyn  Staley, 

Deputy  Director,  National  Institute  for 
Literacy 

IFR  Doc.  96-10328  Filed  4-24-96;  8:45  am) 
•ILLMQ  COOf  «H-01-M 


NATIONAL  COMfyiUNICATIONS 
SYSTEM 

T*l«cofnmunlc«tlon8;  Project  25  Land 
Mobile  Radio  Standards 

agency:  National  Communications 

System,  Technology  and  Standards 

Division. 

ACTION:  Notice  o.'  comment  on  proposed 

standards. 


SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  pubUc,  and  State  and  local 
governments  on  proposed  Interim 
Federal  Standards:  001 101  A. 
"Telecommunications:  Land  Mobile 
Radio.  Project  25  System  and  Standards 
Definition";  001 102A. 
"Telecommimications:  Land  Mobile 
Radio.  Project  25  Common  Air 
Interface ';  0011 04A. 
Telecommunications:  Land  Mobile 
Radio.  Project  25  Encryption  ";  001105. 
"Telecommimications:  Land  Mobile 
Radio.  Project  25  Over-the-Air- 
Rekeying";  001106. 
"Telecommunications:  Land  Mobile 
Radio.  Project  25  Data 
Communications";  and  001109, 
"Telecommunications:  Land  Mobile 
Radio.  Project  25  System  Interface". 
Comments  are  due  within  90  days  of  the 
date  of  this  notice.  Send  comments  to 
the  National  CommimicaUons  System, 
Technology  and  Standards  Division. 
Attn:  N6.  701  South  Court  House  Road, 
Arlington.  VA  22204-2198. 
SUPPt.EMENTARY  INFORMATION: 

1 .  The  General  Services 
Administration  (GSA)  is  responsible 
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under  the  provisions  of  the  F'ederal 
Property  and  Administrative  Services 
Act  of  1949.  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14. 
1972.  the  Administrator  of  General 
Ser\'ices  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development 
of  Federal  telecommunication  standards 
for  NCS  interoperability  and  the 
computer  communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Interim  Federal  Standards  are  non- 
mandatory. 

4.  Project  25  is  a  joint  effort  of  the 
Federal  Goverrmient.  state  government 
(represented  by  the  National 
Association  of  State 
Telecommunications  Directors),  and 
local  government  (represented  by  the 
Association  of  Public-safety 
Communications  Officials, 
International)  to  develop  common 
standards  for  public  safety  Land  Mobile 
Radios  (LMR).  Industry  (represented  by 
the  Telecommunications  Industry 
Association)  has  also  been  heavily 
involved  in  the  Project  25  effort. 

5.  Proposed  Interim  Federal  Standard 
OOllOlA  will  adopt  Telecommunication 
Industry  Association  (TIA)  TSB  102. 
Proposed  Interim  F'ederal  Standard 
001102A  wriil  adopt  TIA  TSB  102BAAA. 
TSB  102B.\AC.  and  TSB  102BA.\D. 
Proposed  Interim  Federal  Standard 
0C1104A  will  adopt  TIA  TSB  102AAAB. 
Interim  Std  102AAAA.  and  National 
Security  Agency  Specification  V23-94- 
1  (classified  document).  Proposed 
Interim  Federal  Standard  001105  will 
adopt  TIA  TSB  102AACA.  and  National 
Security  Agency  Specification  V'23-94- 
1  (classified  document).  Proposed 
Interim  Federal  Standard  001106  will 
adopt  TIA  TSB  102BAEA.  TSB 
102BAEB.  and  TSB  102BAEC.  Proposed 
Interim  Federal  Standard  001109  will 
adopt  TIA  TSB  102BAEE  and  TSB 
102BAFA. 

6  Requests  for  copies  of  the  draft 
proposed  Interim  Federal  Standards 
OOllOlA.  001102A.  001104A.  001105. 
001106,  and  001109  should  be  directed 
to  the  National  Communications 
System.  Technology  and  Standards 
Division.  Attn:  N6,"701  South  Court 
House  Road,  .Arlington.  VA  22204-2199. 
They  are  also  available  on  the 
Worldwide  Web.  http:// 
members. aol.com'project  25/. 

FOR  FURTHER  INFORMATION  CONTACT; 


Mr.  Robert  Fenichel.  National 

Communications  System,  telephone 

(703) G07-6190. 

Dennis  Bodson, 

Chief,  Technology  and  Standards  Division. 

(FR  Doc.  96-10159  Filed  4-24-96.  8:45  am) 

BILUNG  COOe  SOO0-O9-W 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  follouing 
meeting. 

Name:  Special  Emphasis  Panel  in 
G«fOsciences  (#1756). 

Date  6-  Time:  Monday.  May  13-Thursda\. 
May  16,  1996;  8:30  AM-5:00  PM. 

Place.  Rooms  310,  320.  330.  340.  .S'ationa! 
Science  Foundation.  4201  Wilson  Blvd  . 
.\ilington.  V.^  22230 

Type  of  Steeling:  Closed. 

Contact  Person  Dt.  Michael  R  Reeve, 
Section  Head,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington.  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop)osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Ocean 
Sciences  Research  Section  (OSRSl  profKisais 
as  part  of  the  selection  process  for  awards. 

Reasnn  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conHdential  nature,  includmg 
technical  information:  financial  data,  such  as 
salaries;  and  jjersona!  information 
concerning  individuals  associated  with  the 
profxjsdls.  These  matters  are  exempt  under  5 
L  S  C.  552b(c!,  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  22,  1996. 
M.  Rebecca  Winkler. 

Committee  S4anagement  Officer. 

[FR  Doc  96-10248  Filed  4-24-96;  8:45  am! 

BILUNG  COOE  7SSS-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  foUovdng 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research.  Evaluation  and  Communication 

Date  and  Time:  May  16,  1996:  8:30  a.m.  tc 
6:00  p.m..  May  17,  1996:  8:00  a.m.  to  8:00 
p.m  :  May  18,  1996;  8:00  a.m  to  3:00  p.m. 

Place:  Room  370.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  2230. 

Tvpe  of  Meeting:  Closed. 


Contact  Person  Or  .Nora  Sabei i  • ,  Sen ior 
Program  Director  4201  Wilson  Boulevard. 
Room  .S55,  .\riingtun.  VA  22230  Telephone 
(703)  306-1651 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  ccnceming  proposals 
submitted  to  .NSF  for  financial  suppwrt 

Agenda.  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  is 
part  of  the  selpction  process  for  proposals 
submitted  to  the  Applications  of  .^dvanced 
Technologies  Program. 

Reason  for  Closing.  Because  the  profx>sals 
being  reviewed  ini  lade  information  of  a 
proprietary  or  cor.f.dential  nature,  including 
technical  information:  financial  data  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
prop>osais.  the  meeting  are  closed  to  the 
public.  These  matters  are  within  exerap'io.is 
(4)  and  [b]  of  5  U.S  C.  552b(c).  Government 
in  the  Sunshine  Act. 

Dated;  April  22.  1996. 
M.  Rebecca  Winkler, 
Committee  Managem''nt  Officer. 
[FR  Doc.  96-10249  Filed  4-24-96:  8  45  am| 
BILUNG  COOC  75S»-«1-U 


Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
.advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  Sp>ecial  Emphasis  Panel  ;n 
Advanced  Srienlific  Computing  !#',  185) 

Date  ir.d  Time  May  8   1996.  8  30  pit.  ;o 
5  rxtpm 

Place-  Na'if.r.a'  St  .er.re  Foundation.  4201 
Wilson  Boulevard.  Suite  1150.  .Arlington.  VA 
22230. 

Type  of  Meeting.  Closed. 

Contact  Person:  Dr.  )o.".n  Van  Roserdale 
Prograir.  Director.  .New  Tecnnologie? 
Program,  Suite  11J2.  Natiocai  Science 
Four.dation.  4/Ca  WiSon  Boulevard. 
.Arlington.  VA  22230   (-03)306-1962        » 

Purpose  o1  SUeiinp  To  provide 
recommendation*  and  advice  concerning 
prf)posals  suomit  ed  to  NSF  for  finanr  lal 
support 

.Agenda  Tj  rv^  i'>w  and  evaluate  proposals 
:r.  the  Compuer  Infrastr„c'ure  Pane!  as  part 
of  the  seiectir.n  process  fur  awards 

Reason  far  dosing  The  proposal's  l>e:ng 
reviewed  mf  li:de  lUtorrration  of  ^ 
pmpnetar)  or  (  onfidentiai  na^o^e  including 
technical  information,  ilnancia!  data,  such  as 
salaries,  and  p'-rsor.al  information 
concerning  mdivi  juais  associated  witn  the 
proposals  These  m.'.t.ers  are  exempt  under  5 
I  S  C  5S2b;L)  i-i;  ana  ;(>'  of  the  Go-weiiuuent 
■n  uie  Sunshme  Act 

Dated   Apri!  2  2.  1996. 
M.  Rebecca  Winkler. 
Committee  Ma.nagenen!  Officer 
;FR  Do<    96-10250  Fiird  4-24-96   8  4i  ami 
BILLING  COM  7SSS-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No*.  72-17.  50-344] 

Portland  Q«n«ral  El«ctr1c  Company, 
Eug«ne  Wa1»r  and  Electric  Board, 
Paciflcorp;  Notice  of  Consideration  of 
Issuance  of  a  Materials  License  for  ttie 
Storage  of  Spent  Fuel  and  Notice  of 
Opportunity  for  a  HeaHng 

The  Nuclear  Regulaton,'  Commission 
is  considering  an  application  dated 
Maixih  26.  iy96.  as  supplemented  April 
1.  1996,  for  a  materials  license,  under 
the  provisions  of  10  CFR  Part  72.  from 
Portland  General  Electric  Company,  et 
al .  (the  applicant  or  PGE)  to  possess 
spent  fuel  and  other  radioactive 
matenals  associated  with  spent  fuel 
storage  in  an  independent  spent  fuel 
storage  installation  (ISFSI)  located  in 
Columbia  County.  Oregon.  If  granted, 
the  license  will  authorize  the  applicant 
to  store  spent  fuel  in  a  dry  storage  cask 
system  at  the  applicants  Trojan  Nuclear 
Plant  site.  Pursuant  to  the  provisions  of 
10  CFR  Part  72.  the  term  of  the  license 
for  the  ISFSI  would  be  twenty  (20) 
years. 

Prior  to  issuance  of  the  requested 
hcense.  the  NRC  will  have  made  the 
findings  required  by  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  NRC's  rules  and  regulations.  The 
issuance  of  the  matenals  license  will 
not  be  approved  until  the  NRC  has 
reviewed  the  application  and  has 
concluded  that  approval  of  the  license 
will  not  be  inimical  to  the  common 
defense  and  security  and  will  not 
constitute  an  unreastmable  nsk  to  the 
health  and  safety  of  the  public.  The  NRC 
will  complete  an  environmental 
evaluation,  in  accordance  witli  10  CFR 
Part  r>\.  to  determine  if  the  preparation 
oi  an  environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  Finding  of  No 
Significant  Impact  are  appropnate.  This 
action  will  be  the  sub|»'c;t  of  a 
subvquent  notice  in  ihc  Federal 
Register  Pursuant  to  10  C;FR  2  103  and 
2  1107.  by  May  2a.  lyjfS.  ♦h'l  applicant 
mav  file  a  r-x^uest  for  a  hearing,  and  any 
person  whos<;  interest  mav  tH>  affected 
bv  this  proceeding  and  who  vMshes  to 
partiripate  as  a  party  in  the  proceeding 
must  ni«  a  written  rwquest  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  subte<  t  materials 
license  m  accordance  vvilh  the 
provisions  of  10  CFR  2  714.  If  a  request 
for  hedring  or  petition  for  leave  to 
intervene  is  filed  bv  the  ahuv*'  date,  the 
NRC  or  an  Atomic  Safety  a»id  Licensing 
Board  designated  by  the  Cnnimission  or 
by  the  Chairman  "i  the  Atomic  Sah'ty 
and  Licensing  Board  Panel  will  rule  on 


the  request  and/ or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  In  the  event  that  no  request  for 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  NRC  may. 
upon  satisfactory  completion  of  all 
required  evaluations,  issue  the  materials 
license  without  further  prior  notice. 

A  petition  for  leave  to  intervene  shall 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  a 
petition,  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  holding 
of  the  first  pre-hearing  conference 
scheduled  in  the  proceeding,  but  such 
an  amended  petition  must  satisfy  the 
sp)ecificity  requirements  described 
above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  fust  pre-hearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  Ust  of  contentions  which  are 
sought  to  be  btigated  in  the  matter.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
thn  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  mu.M  also  provide 
references  to  those  specific  stiurces  and 
ilcKuments  of  which  the  petitioner  is 
awart!  and  on  which  the  petitioner 
intends  tu  relv  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  un  a  material  issue  of  law  or 
fait  Contentions  shall  be  limited  to 
niatters  vkiihin  the  scope  of  the  action 
under  consideration.  The  contention 


must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfied  these 
requirements  with  respect  to  at  least  one 
contention  vnll  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

A  request  for  a  hearing  or  a  f>etition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivei^d  to  the  Commission's  PubUc 
Document  Room.  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the  NRC 
by  a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Dr. 
William  D.  Travers.  Director.  Spent  Fuel 
Project  Office,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Mr.  Alvin  Alexanderson,  Esq., 
Portland  General  Electric  Company,  121 
SW  Sahnon  Street,  Portland.  Oregon. 
97204,  General  Counsel  for  the 
applicant. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
C-ommission,  the  presiding  Officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 
The  Commission  hereby  provides 
notice  that  this  proceeding  concerns  an 
application  for  a  license  falling  within 
the  scope  of  Section  134  of  the  Nuclear 
Waste  Policy  Act  of  1982  (.NWPA).  42 
U.S.C.  10154.  Under  Section  134  of 
NWPA.  the  NRC,  at  the  request  of  any 
petitioner  or  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
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which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  Section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  Section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  Section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2.  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors,"  (published  at  50  FR 
41662.  October  15.  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  Officer  a 
written  request  forofal  argument  under 
10  CFR  2.1109.  T(^  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
above,  the  Commission's  rules  in  10 
CFR  Part  2,  Subpart  G,  continue  to 
govern  the  filing  of  requests  for  a 
hearing  or  petitions  to  intervene,  as  well 
as  the  admission  of  contentions.)  The 
presiding  Officer  may  grant  an  imtimely 
request  for  oral  argument  only  upon  a 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  Officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  requests  oral 
argument  or  if  all  untimely  requests  for 
oral  argument  are  denied,  then  the  usual 
procedures  in  10  CFR  Part  2,  Subpart  G, 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  May  9. 
1995.  which  is  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC  20555,  and  at  the  local 
pubUc  document  room  at  the  Portland 
State  University,  Branford  Price  Millar 
Library,  934  SW  Harrison  Street. 
Portland.  Oregon  97207.  The 
Commission's  Ucense  and  Safety 


Evaluation  Report,  when  issued,  may  be 
inspected  at  the  above  locations. 

Dated  at  Rockville,  Maryland,  this  19  day 
of  April  1996. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
William  D.  Travers, 

Director.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  96-10178  Filed  4-24-96;  8:45  am) 
BILLING  CODE  75M-01-P 

Pocket  Nos.  50-073. 50-374] 

Commonvvealth  Edison  Company 
(LaSalle  County  Station.  Unit  Nos.  1 
and  2); 

Exemption 

1 

The  Commonwealth  Edison  Company 
(ComEd.  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-11 
and  NPF-18.  which  authorize  operation 
of  the  LaSalle  County  Station.  Units  1 
and  2  (the  facilities).  The  Ucenses 
provide,  among  other  things,  that  the 
facilities  are  subject  to  all  the  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatorv'  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facilities  are  boiling  water 
reactors  located  at  the  licensee's  site  in 
LaSalle  County.  Illinois. 

II 

In  10  CFR  73.55.  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage." 
paragraph  (a),  in  part,  states  that  "the 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safetv." 

In  10  CFR  73.55(d),  ''Access 
Requirements,  "  paragraph  (1).  it 
specifies  that  "the  licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area."  Also.  10 
CFR  73.55(d)(5)  requires  that  "A 
numbered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  authorized  access  to  protected 
areas  without  escort."  It  further  states 
that  individuals  not  employed  by  the 
hcensee  (e.g..  contractors)  may  he 
authorized  access  to  protected  areas 
vdthout  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area  *  *  *" 


By  letter  dated  February  20,  1996.  the 
Ucensee  requested  an  exemption  from 
certain  requirements  of  10  CFR  73.55 
The  licensee  proposes  to  implement  an 
alternative  unescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  LaSalle  County  Station. 

m 

Pursuant  to  10  CFR  73.5.  "Specific 
exemptions."  the  Commission  may. 
upon  appUcation  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  paiX  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
According  to  10  CFR  73.55.  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  LaSalle 
County  Station.  Units  1  and  2.  is 
controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  off  site.  In 
addition,  in  accordance  with  the  plant's 
physical  security  plan,  the  licensee  s 
employees  are  also  not  allowed  to  take 
their  picture  badges  off  site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  acces?  have  the  physical 
characteristics  of  their  hand  (hand 
geometry')  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
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have  authonzed  unes*  urted  access  intu 
the  protected  <trea  will  ')r  allowed  tj 
ktH';;  their  picfurc  badgt's  in  their 
pus>>^sN!on  when  departins  thf  UuSallr 

Coiintv  Stdtion 

.Ml  other  access  processes,  including 
search  function  ( aj^abdity  and  ar  cess 
revocation,  will  r«n>ain  the  same  A 
secuntv  officer  n^p«^>nsible  for  access 
control  will  continue  to  be  positioned 
within  a  bulletresistdiit  structure   It 
should  also  be  noted  that  the  proposed 
system  is  only  for  uidividuals  with 
authorized  unescorted  a<  n;ss  and  will 
not  be  used  for  those  individuals 
requiring  escorts 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91 — 0276 
UC— 906  Unlimited  Release,  lune  1991 
Based  on  the  Sandia  report  and  the 
licensee's  expenence  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
equivalent  to  that  of  the  current  system. 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73  55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 
security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
LaSalle  County  Station. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55   In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73  55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  this  exemption  is  authorized  by 
law  will  not  endanger  life  or  property 
or  common  defense  and  seiurit) .  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

Tht^  requiruraent  of  lOCKR  7T  5S(cl)(5l  that 
individuals  who  hav»"  bevii  rv<»nl»*d 
unescorted  access  and  are  not  employed  hv 


thf  licensfw  arw  to  returr,  'heir  picturv  badges 
ii[)on  exit  from  thf  proterted  ar*?a  is  no  leaner 
rie<  essarv  Thus,  these  maividuals  may  keep 
'hpir  picture  bjd>;fs  ir  their  possession  upon 
IfdVinK  U.Saile  Cx)L;ntv  Stat.or. 

Pursuant  to  10  CFR  51  32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (61  FR  17329). 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  April,  1996. 

For  the  Nuclear  Regulatory  Commission. 
lack  W.  Roe, 

Uirvctor.  Division  of  Reactor  Projecis — III7IV, 
Office  of  Nuclear  Reactor  Regulation 
IFRDoc    96-10177  Filed  4-24-96;  8  45  ami 
BIUMO  COM  7MO-01-# 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Dock«t  No.  301-100  and  WTCVD-i] 

WTO  Dispute  S«ttl«in«nt  ProcMdlngs 
Conc«ming  ttw  European 
CommunitiM'  Banana  Raglma 

AQENCY:  Office  of  the  United  States 

Trade  Representative. 

ACnOM:  Notice;  request  for  comments. 

summary:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)),  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  United  States  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Agreement 
Establishing  the  World  Trade 
Organization  (WTO)  to  examine  the 
regime  of  the  European  Communities 
(EC)  for  the  importation,  sale  and 
distribution  of  bananas.  USTR  invites 
written  comments  from  the  public 
concerning  the  issues  raised  in  the 
dispute.  ' 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  May  16,  1996.  In  order  to  be 
assured  of  timely  consideration  by 
U.STR  in  preparing  its  first  written 
submission  to  the  panel. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Office  of  the  General 
Counsel,  Attn:  EC  Bananas,  Room  223, 
Office  of  the  U.S.  Trade  Representative. 
600  17lh  Street,  N  W.,  Washington.  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Shub.  Assistant  General  Counsel 
Office  of  the  General  Counsel.  Office  of 
the  US  Trade  Representative.  600  17th 
Street.  N.W..  Washington.  DC  20508. 
(202) 395-7305. 


SUPPLEMENTARY  INFORMATION:  On 
September  27.  1995,  the  USTR  initiated 
an  investigation  imder  Section  302(b)  of 
the  Trade  Act  of  1974  (19  U  S.C. 
2412(b))  of  the  EC's  regime  for  the 
importation,  sale  and  distribution  of 
bananas  (Docket  No.  301-100)  (60  FR 
52026;  October  4,  1995).  This 
investigation  specifically  concerns  EC 
Council  Regulation  No.  404/93  and 
related  measures  discriminating  against 
U.S.  marketing  companies  importing 
bananas  from  Latin  America,  including 
a  restrictive  and  discriminatory 
licensing  scheme  designed  to  transfer 
market  share  to  and  from  U.S.  banana 
marketing  firms  to  firms  traditionally 
trading  bananas  from  African,  Caribbean 
and  Pacific  sources  and  6x)m  EC 
territories  and  dependencies. 

Two  rounds  of  WTO  consultations 
with  the  EC  did  not  result  in  a 
resolution  of  the  dispute.  Accordingly, 
on  April  11.1  1996.  the  United  States, 
jointly  with  the  governments  of 
Ecuador,  Guatemala,  Honduras  and 
Mexico,  requested  the  establishment  of 
a  WTO  dispute  settlement  panel  to 
review  the  EC  banana  regime.  Acting 
iointly  and  severally,  the  United  States 
and  the  other  complaining  countries 
have  asked  that  panel  review  EC 
Regulation  404/93  and  subsequent  EC 
measures  implementing  the  banana 
regime  (including  those  reflecting  the 
1994  Framework  Agreement  on  Bananas 
between  the  EC  and  Colombia,  Costa 
Rica,  Nicaragua  and  Venezuela),  and 
find  that  they  are  inconsistent  with  the 
following  agreements  and  provisions, 
among  oBiers:  (1)  Articles  I.  II,  HI.  X,  XI 
and  XIH  of  the  General  Agreement  on 
Tarifb  and  Trade,  (2)  Articles  1  and  3 
of  the  Agreement  on  Importing 
Licensing  Procedures,  (3)  the  Agreement 
on  Agriculture,  (4)  Articles  II,  XVI  and 
XVn  of  the  General  Agreement  on 
Tradein  in  Services,  and  (5)  Article  2  of 
the  Agreement  of  Trade-Related 
Investment  Measures. 

Members  of  the  panel  will  be  selected 
after  the  panel  is  established  by  the 
WTO.  The  panel  is  expected  to  meet  as 
necessary  at  the  WTO  headquarters  in 
Geneva,  Switzerland  to  examine  the 
dispute.  Under  normal  circumstances, 
the  panel  would  be  expected  to  issue  a 
report  detailing  its  findings  and 
recommendations  six  to  nine  months 
after  it  is  estabhshed. 

Public  Comment:  ReqtiirementB  for 
SubmiMions 

Interested  persons  are  invited  to 
.    submit  written  comments  concerning 
the  issues  raised  in  the  dispute.  The 
provisions  of  15  CFR  §§  2006.13(a)  and 
(c)  (providing  that  comments  received 
will  be  open  to  public  inspection)  and 
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2006.15  will  apply  to  comments 
received.  Comments  must  be  in  English 
and  provided  in  fifteen  copies.  Pursuant 
to  15  CFR  §  2006.15,  confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTL\L" 
in  a  contrasting  color  ink  at  the  top  of 
each  page. 

Pursuant  to  section  127(e)  of  the 
LTIAA,  USTTl  will  maintain  a  public  file 
on  this  dispute  settlement  proceeding, 
which  will  include  a  list  of  comments 
received,  in  the  USTR  Reading  Room: 
Room  101 .  Office  of  the  Untied  States 
Trade  Representative.  600  17th  Street. 
N.W.,  Washington  DC  20508.  An 
appointment  to  review  the  docket 
(Docket  VVT0/I>-3,  "United  States— EC: 
EC  Banana  Regime"),  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186'. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
Jennifer  Hillman, 
General  Counsel. 
[FR  Doc.  96-10168  Filed  4-24-96;  8:45  am) 

BILLMQ  CODE  31*fr-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  35-26508] 


Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
C'Acf') 

April  19.  1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
{>ersons  are  referred  to  the  application(s] 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  bearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
May  13, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  Oi- 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 


if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and' 
or  declaration(sJ,  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

SEI  Holdings,  Inc.  (70-«823) 

SEI  Holdings.  Inc.  ("Holdings").  900 
.Ashwood  Parkway.  Suite  No.  500. 
.Atlanta,  Georgia,  30338,  a  wholly- 
owned  non-utility  ^subsidiary  of  The 
Southern  Company  ("Southern"),  a 
registered  holding  company,  has  filed 
an  application  pursuant  to  sections  9(a) 
and  10  of  the  Act  and  rule  54 
thereunder. 

By  order  dated  Februarj-  2.  1996 
(HCAR  No.  26468)  ("Order").  Holdings 
was  authorized,  through  December  31. 
2000,  to  acquire  directly,  or  indirectly 
through  one  or  more  other  subsidiaries 
("Intermediate  Subsidiaries"),  the 
secunties  of  or  other  interests  in  one  or 
more  energy-related  businesses  or 
facilities  ("Energy-Related  Companies"). 
The  Energy-Related  Companies  could 
include  companies  that  derive 
substantially  all  of  their  revenues  from 
brokering  or  marketing  of  electric 
power,  provided  that  the  purchaser  or 
seller,  or  both  the  purchaser  and  seller, 
were  located  within  the  Southeastern 
Electric  Reliability  Council  {"SERC").» 

Holdings  now  requests  that  the 
Commission  eliminate  the  restriction 
imposed  under  the  Order  on  the 
geographic  region  in  which  such 
marketing  and  brokering  activities  may 
be  conducted.  Holdings  also  requests 
that  the  Commission  expand  the  terms 
of  the  Order  to  allow  Holdings,  through 
one  or  more  Enei^-Related  Companies 
("Marketing  Subsidiaries"),  to  broker  or 
market  other  forms  of  energy 
commodities,  in  addition  to  electric 
power,  to  include,  without  limitation, 
natural  gas,  oil  and  coal,  and  to  provide 
related  services  to  customers.  No  other 
modification  to  the  Order  is  requested. 

In  particular.  Holdings  proposes  to 
engage  in  wholesale  electric  power 
marketing  on  a  national  scale.  Holdings 
also  proposes  to  provide  related  "value 
added"  services  to  customers,  such  as 
fuel  management,  storage  and 


<  As  a  practical  matter,  the  ability  of  Holdings  to 
compete,  through  Energy-Related  Companies  in 
wholesale  electric  power  markets  in  the  Southern 
system's  franchised  service  territories  is  limited  by 
the  Codes  of  Conduct  submitted  to  the  Federal 
Energy  Regulatory  Commission  ("FERC")  in 
connection  with  the  market-based  wholesale  rate 
application  filed  by  Southern  Energy  Marketing. 
Inc  ("Southern  Energy"),  a  subsidiary  of  Holdings 
and  an  exempt  wholesale  generator.  In  addition, 
under  current  FERC  interpretations  of  section  32  of 
the  Act.  Southern  Energy  cannot  engage  in  fuel 
marketing  or  in  other  expanded  fuel-related 
activities. 


procurement  services.  Although  the 
Marketing  Subsidiaries  might  acquire 
physical  assets  that  are  necessary  and 
appropriate  to  the  conduct  of  such 
business  such  as  oil  and  storage 
facilities,  gas  reserves,  gas  pipeline 
facilities  and  coal.  Holdings  represents 
that  no  Marketing  Subsidiary  will 
acquire  any  assets  if.  as  a  result  tliereof, 
it  would  bt^  or  become  an  "electric 
utility  company"  or  a  'gas  utility 
company"  under  the  Ad. 

The  Marketing  Subsidianes  would 
engage  in  various  types  of  marketing 
activities  These  activities  would 
include  (i)  electric  power  and/' or  fuel 
arbitrage  transactions,  which  involve 
simple  exchanges  of  fuel  for  electric 
power;  (ii)  dispatch  control  of  energy 
assets,  which  involves  fixed-price 
electric  power  in  exchange  for  dispatch 
control  of  electric  power  generation 
facilities;  (iii)  sales  of  options  on 
capacity  or  energy;  and  (iv)  national 
energy  supply  agreements,  which 
involve  retail  sales  to  large  energy 
consumers,  with  facilities  in  many 
different  locations,  that  wish  to 
"outsource"  all  of  their  energy  needs  to 
achieve  volume  discounts  and  to 
eliminate  the  high  cost  of  separate 
procurement  programs. 

Holdings  proposes  that  the  Marketing 
Subsidiaries  be  authorized  to  engage  in 
such  activities  without  regard  to 
location  or  identity  of  customers 
provided  that  the  customers  exclude  the 
electric  public  utihties  within  the 
Southern  system  and  Southern 
Company  Services,  Inc.,  a  subsidiary 
service  company  of  Southern.  Holdings 
also  states  that  the  Marketing 
Subsidiaries  will  not  sell  electric  power 
at  retail  unless  such  sale  is  approved  or 
allowed  imder  applicable  state  law. 

All  activities,  to  include  the  fuel-for- 
eneigy  and  energy  commodity  brokering 
and  marketing  activities,  will  generally 
be  carried  on  by  personnel  employed  by 
Southern  Electric  International.  Inc..  a 
wholly -owned  subsidiary  of  Holdings. 
Those  personnel  are  already 
experienced  in  the  day-to-day  electric 
power  marketing  activities  of  Southern 
Energy  and  fuel  procurement  activities 
of  associate  independent  power  projects 
owned  by  Holdings. 

It  is  anticipated  that  in  the  normal 
course  of  business  the  Marketing 
Subsidiaries  would  take  appropriate 
measures  to  hedge  the  risk  associated 
with  electric  power  and  fuel  purchase  or 
sales  contracts.  Such  measures  could 
include  matches  between  long-term  firm 
or  variable  price  electric  power  sales 
contracts  and  long-term  firm  or  variable 
price  fuel  purchase  contracts.  The 
Marketing  Subsidiaries  might  may  also 
hedge  fuel  price  risk  through  the 
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purchase  of  fuel  or  fuel  re!>erves  or 
options  on  fuel  reservos. 

In  addition,  ihf  Vldrketiajj 
SubMciiariPs  might  ust-  availablH 
hedging  ttKils,  such  as  ^;as  futures 
contrart'i  aiid  options  on  gas  futures, 
similar  to  those  traded  on  the  New  York 
Men:  antile  Exchang' .  OJid  gas  and  oil 
price  swap  agreeriienis  and  other, 
primanly  commotiitv  Imsed.  derivative 
uistrunvnts  H(ldms;s  represents  that 
rhe  Markctwig  Subsidi  ines  will  not  deal 
in  de.-ivatjve  products  for  purposes  of 
speculative  trading 

Holdings  might  also  offset  price  risk 
exposure  under  a  purchase  or  sales 
contract  through  av.  opposite  position  to 
ihat  pen  hdse  or  sale  Sinalarly.  in  a 
portfolio  of  purchase  and  sales 
contrarts.  risk  niuld  also  be  limited 
through  an  appropriate  mix  of  long-term 
and  short-tenn  contracts. 

I  Mlimatelv.  the  Marketing 
Subs'.diaries  will  seek  to  manage  a 
•"book"  of  various  energy  contracts 
mvolving  purchases,  sales  and  trades  of 
oil.  gas  and  electric  power  The 
Mdiketing  Subsidiaries  will  seek  to 
hedge  the  risk  associated  with  these 
contracts  through  a  combination  of 
physical  assets,  balanced  physical 
purchases  and  sales,  purchases  and 
sales  on  futures  markets,  or  other 
derivative  risk  management  tools. 

The  aggregate  investment  made  by 
Southern  to  finance  the  investments  of 
Holdings  m  the  Marketing  Subsidiaries 
will  be  subject  to  all  of  the  limitations 
applicable  to  investments  in  Energy- 
Related  Companies  imposed  by  the 
Order.  Similarly.  Holdings  anticipates 
that  guarantees  of  performance  by  the 
Marketing  Subsidiaries  could  be 
required  from  time  to  time  Holdings 
will  count  the  amount  of  such 
guarantees  against  the  overall  limitation 
set  forth  in  the  Order  to  the  extent  that 
the  guarantees  are  directly  or  indirectly 
made  by  Southern  itself 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
lonathan  G.  Katz, 
SecrpJory 

jFR  IVx   9ft-10242  Filed  4-24-96.  fl  45  ami 
MLUNQ  COM  W10-01-M 


[R*iMM  No.  34-37131;  File  No.  SR-MASO- 
9ft-08] 

S<Hf-R«gulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Quotation 
of  Direct  Participation  Programs  in  the 
ore  Bulletin  Boanj"^  Service 

April  10.  1996. 

Pursuant  to  Section  19{bl(l)  of  the 
Securities  Exchange  Act  of  1934 
^".^ct■■).'  notice  is  hereby  given  that  on 
March  12.  1996.  the  National 
Association  of  Securities  Dealers  Inc. 
("NASD"  or  "Association"!  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission  ')  the 
proposed  rule  change  as  described  in 
items  1,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  permit  the 
quotation  of  Direct  Participation 
Programs  ( "DPPs")  in  the  OTC  BuUeUn 
Board  Service  ("OTCBB"  or  "OTC 
Bulletin  Board")  and  to  require  the 
reporting  of  transactions  in  DFFs 
through  the  Automated  Confirmation 
Service  (•'ACT").  The  text  of  the 
proposed  rule  change  is  available  at  the 
NASD  and  at  the  Commission.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v«th  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>15L'S.C78»(b)(l). 

'  Pursuarii  to  a  nsw  nile  numbering  system  for  the 
N.SDA  Manual  anticipated  to  be  eflective  no  Ijter 
lh.i:i  May  1.  1996.  the  rules  that  are  the  subject  of 
!h;s  proposed  rule  change  will  become  Rules  6530. 
B540.  and  6550  (regarding  the  OTC  Bulletin  Board 
Kutea!:  Rule  6100  (regarding  the  Automated 
Conrirmation  Transaction  Service):  and  new  Rule 
6M0  Maries  (regarding  transaction  reporting  for 
DPPsl.  See  Securities  Exchange  Act  Release  No. 
36698  (Ian   11.  1996).  61  FR  1419  (approving  new 
NASD  rule  numbering  system). 


A.  Sflf-Pegulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  nile 
chinge  is  to  increase  transparency  and 
provide  for  more  efficient  price 
discovery  in  tlie  secondary  market  for 
limited  partnerships,  also  known  as 
DPPs,  by  permitting  these  securities  to 
be  quoted  in  the  OTC  Bulletin  Board 
and  requiring  transactions  in  DPPs  to  be 
r«iported  through  ACT. 

a.  Background 

In  1990.  at  the  direction  of  the 
NASD's  Direct  Participation  Programs 
Committee  ("Committee"),  the  staff 
undertook  a  study  of  the  nature  and 
functioning  of  the  secondary  market  for 
limited  partnership  securities.  Data 
gathered  and  interviews  conducted 
during  the  study  revealed  that 
approximately  $90  billion  was  invested 
in  public  direct  participation  programs. 
The  programs  were  organized  to  invest 
in  a  variety  of  industries  including,  but 
not  limited  to,  real  estate,  oil  and  gas, 
cable  television,  commodities,  and 
equipment  leasing.  Although  these 
securities  were  not  intended  to  be  liquid 
and  tradeable.  the  NASD  estimated  at 
that  time  that  approximately  two  dozen 
participants  act  as  principal  or  agent  for 
customers  in  a  fragmented  secondary 
market  that  in  the  aggregate  transfers 
ownership  of  an  estimated  S250  to  $300 
milhon  worth  of  limited  partnership 
securities  annually.  The  NASD  noted 
that  the  majority  of  transactions  that 
occur  in  the  market  are  necessitated  by 
triggering  events  that  force  the  sale  of 
the  partnership  unit  upon  the  limited 
partner.  Such  events  include  estate  sales 
by  trustees  due  to  the  death  of  a  limited 
partner,  liquidation  of  IRA  accounts, 
divorce,  and  unexpected  or 
extraordinary  expenses  such  as  major 
medical  or  post-secondary  education. 
Thus,  the  inefficiencies  of  the 
fragmented  market  tend  to 
disproportionately  impact  investors 
who  need  liquidity,  rather  than 
investors  who  are  merely  seeking 
liauidity. 

In  response  to  the  developing 
secondary  market,  the  NASD  has 
directed  its  regulatory  focus  to  ensuring 
that  NASD  members  active  in  the 
market  comply  with  NASD  rules, 
federal  secxirities  laws  and  state  laws 
relating  to  advertising  and  sales 
literature,  suitability  and 
recommendations  to  customers, 
solicitation  and  tender  offers, 
prospectus  disclosure,  transactions  with 
non-members,  net  capital,  and  escrow. 
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A  particular  focus  has  been  directed 
toward  rules  and  policies  relating  to 
markups/markdowns  and  best  execution 
of  customer  orders  that  require  members 
to  use  reasonable  diligence  to  obtain  the 
most  favorable  price  possible  under 
prevailing  market  conditions.  The 
NASD  published  its  findings  on  the 
secondary  market  in  Notice  to  Members 
91-69. 

Since  the  time  of  that  study,  the 
Committee  has  expressed  the  view  that 
the  NASD's  primary  concern  should 
continue  to  focus  on  ensuring  that  the 
secondary  market  in  partnership 
securities  is  regulated  efficiently  and 
operates  in  a  manner  that  protects 
public  investors.  In  furtherance  of  these 
goals,  the  Committee  determined  that 
the  quotation  of  DPPs  in  the  OTC 
Bulletin  Board  would  enhance  investor 
protection  and  greatly  assist  the  NASD 
in  carrying  out  its  regulator)' 
responsibihties.  The  OTC  Bulletin 
Board  is  an  electronic  quotation 
medium  operated  by  the  Nasdaq  Stock 
Market,  Inc.  that  allows  eligible 
members  to  enter,  update,  and  retrieve 
quote  information  and  unpriced 
indications  of  interest  for  non-Nasdaq 
securities, 

b.  Tax  Status  of  DPPs 

The  NASD  has  long  been  aware  that 
facilitation  of  a  more  centralized  means 
for  the  quotation  of  DPPs  could  cause 
these  securities  to  be  deemed  "publicly 
traded  partnerships"  under  the  Internal 
Revenue  Code,  as  that  term  is  defined 
therein.  This  would  lead  to  the 
unintended  result  of  DPPs  being  treated 
as  corporations  for  federal  tax  purposes. 

Recently  issued  IRS  regulations, 
however,  have  clarified  the 
circiunstances  under  which  interests  in 
partnerships  may  be  quoted  without 
impacting  their  tax  status. ^  The 
proposed  rule  change  reflects  the 
requirement  contained  in  these  new 
regulations,  and  thus  is  intended  to 
ensure  that  the  quotation  of  DPPs  in  the 
OTC  Bulletin  Board  would  not.  by  itself, 
have  negative  tax  status  consequences 
for  the  issuers  of  these  securities.  For 
example,  because  the  OTC  Bulletin 
board  will  not  disseminate  firm  buy  or 
sell  quotations  with  respect  to 
partnership  interests  imder  the 
proposed  rule  change,  it  would  not  fall 
within  the  definition  of  an  "interdealer 
quotation  system"  under  the  new  IRS 
regulations,  as  that  term  is  defined 
therein.  As  a  result,  such  interests  in 
DPPs  are  not  publicly  traded  for 


purposes  of  the  IRS  Code,  provided  that 
the  some  of  the  p>ercentage  interests  in 
partnership  capital  or  profits  transferred 
during  the  taxable  year  of  the 
partnership  (subject  to  certain 
exclusions)  does  not  exceed  two  percent 
(or  five  percent  for  grandfathered 
existing  partnerships)  of  the  total 
interests  in  capital  or  profits.  It  is 
expected  that  the  monitoring  of  these 
two  and  five  percent  thresholds  will  not 
be  the  responsibility  of  the  NASD,  but 
will  be  that  of  the  general  partners,  who. 
under  most  partnership  agreements, 
must  approve  each  transfer  of  units  in 
the  partnership.  The  NASD,  however, 
will  make  transaction  reporting 
information  available  to  general  partners 
for  a  nominal  fee  to  assist  them  with 
such  compliance. 

c.  Quotation  of  DPPs  in  the  OTC 
Bulletin  Board 

Generally,  the  treatment  of  DPPs 
quoted  in  the  OTC  Bulletin  Board  wrill 
be  similar  to  that  of  foreign  securities 
and  ADRs  currently;  i.e.,  no  firm  prices 
will  be  displayed,  NASD  members  will 
be  permitted  to  insert  only  non-firm 
prices  or  unpriced  indications  of 
interest  ("bid  wanted"  or  "offer 
wanted"  and  "name  only"  entries). 
These  non-firm  prices  or  indications  of 
interest  will  provide  the  basis  for  a 
negotiation  that  will  take  place  in  order 
to  complete  a  transaction  in  a  DPP 
security.  The  OTCBB  display  screen 
will  reflect  the  inside  market,  last  sale, 
previous  close,  volume,  and  distribution 
information,  if  available. 

In  addition,  only  NASD  members  will 
be  permitted  to  apply  to  place  unpriced 
entries  or  indicative  quotes  on  the  OTC 
Bulletin  Board.  The  requirements  of 
Securities  Exchange  Act  Rule  15c2-ll 
will  apply,  and  thus  firms  generally  will 
be  required  to  submit  Form  211  prior  to 
initiating  a  quotation  of  a  DPP  in  the 
OTC  Bulletin  Board,  unless  an 
exemption  applies.''  There  will  be  no 
provision  for  any  automatic  execution 
for  DPPs  in  the  OTCBB. 

d.  Reporting  Transactions  in  DPPs 

Subject  to  certain  exclusions  under 
the  reporting  requirements,  all 
secondary  market  transactions  in  DPPs 
will  be  required  to  be  reported  to  the 
NASD,  without  regard  to  whether  the 
DPP  was  the  subject  of  a  quotation  in 
the  OTCBB,  Transactions  wrill  be 
reported  through  ACT  for  reporting 
purposes  only.*  Thus,  ACT  will  not  be 


used  to  facilitate  clearance  an^ 
settlement  of  these  securities 
notwithstanding  the  possibility  that  a 
particular  DPP  eligible  for  inclusion  in 
the  OTCBB  also  may  be  eUgible  for 
clearing  vnth  a  clearing  agency,  e.g. 
NSCC,  nor  will  the  OTCBB  provide 
assistance  to  parties  in  completing  the 
transfer  documents  and  other  forms 
necessary  to  clear  and  settle  a 
transaction  in  a  DPP  security.^ 

Firms  will  report  on  T-t-1,  designating 
the  transaction  "as  of  the  previous  day 
and  include  the  time  of  execution. 
Member  firms  that  have  the  operational 
capabiUty  to  report  transactions  within 
90  seconds  of  execution,  however,  may 
do  so.  A  symbol  directory  will  be 
prepared  to  facilitate  transaction 
reporting  in  DPPs. 

The  NASD  recognizes  that  some 
member  firms  who  participate  in  this 
market  may  not  be  Nasdaq  Workstation 
subscribers  and  thus  may  not  have  the 
faciUty  to  report  transactions  through 
ACT.  Members  without  direct  access  to 
ACT  will  have  the  option  of  reporting 
through  the  ACT  Service  Desk  if  the 
member  averages  a  limited  number  of 
transactions  in  DPPs.'  Alternatively, 
such  members  may  consider  obtaining  a 
computer-to-computer  interface 
("CTQ")  or  a  Nasdaq  Workstation. 
Members  may  contact  Subscriber 
Services  for  further  information. 

2,  Statutory  Basis 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  SecUon  15A(b)(6)  of  the  Act «  in  that 
it  is  designed  to  prevent  fi^udulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest. 
Subparagraph  (bl(ll)  of  that  section 
authorizes  the  NASD  to  adopt  rules 
governing  the  form  and  content  of 
quotations  for  securities  traded  over-the- 
counter  for  the  purposes  of  producing 
fair  and  informative  quotations, 
preventing  misleading  quotations,  and 
promoting  orderly  procedures  for 


'  Set-tion  1.7704-1  has  been  added  to'  the  Income 
Tax  Regulations,  (26  CFR  Part  1).  relating  to  Section 
7704(b)  of  the  Inter.nal  Revenue  Code,  which 
defines  the  term  "publicly  traded  partnership."  60 
FR  62026  (Dec.  4.  1995). 


*  17  CFR  240.15c2-ll  (governing  the  initiation  or 
resumption  of  quotations  by  a  broker -dealer  for 
over-the-counter  securities  in  a  non-Nasdaq 
interdealer  quotation  medium) 

'  It  is  understood  that  members  who  effect 
transactions  in  DPPs  predominantly  act  in  the 


capacity  of  agent.  For  repo.ning  purposes,  ii  is 
expected  thai  tne  concepts  of  agency  and  principal 
have  the  sa-iie  mear.mg  as  l.hose  terms  are 
commonly  used  or  understaoc.  unless  otherwise 
noted  in  Pule  6900 

*" Certain  technical  corre^ions  have  oeer.  made  to 
the  definition  of  ine  term  ".\CT  eii^iblt  secaritv 
10  clarify  that  transactions  in  ?s^sdaq  Sn-ialiCap  and 
certain  other  OTC  securities  must  be  reported 
th.-ough  ACT.  and  to  delete  an  outdated  reference 
to  ACT  implementation. 

'  As  set  forth  in  Rule  6920.  a  member  may  use 
the  ACT  Service  Desk  if  it  averages  five  or  fewer 
trades  per  day  during  the  previous  calendar  quarter. 
For  this  purpose,  any  calculation  of  the  averagf 
number  of  trades  per  da>  shall  include  transactions 
in  any  security,  and  not  just  DPPs. 

•15U.S.C.  78o-3(b)16). 
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collecting  and  disseminating  quotations. 
The  proposed  rule  change  would 
centralize  a  fragmented  market  and 
provide  greater  transparency,  while 
maintaining  certainty  with  respect  to 
the  tax  status  of  these  securities.  It  will 
provide  more  efficient  price  discovery 
in  the  secondary  market  for  limited 
partnerships,  and  is  expected  to  aid 
NASD  members  in  complying  wdth  their 
obligations  for  best  execution  when 
effectinH  transactions. 

In  adoition.  the  NASD  relies  on 
Section  nA(a)(l)  of  the  Act"  in  that  the 
proposed  rule  change  is  consistent  with 
the  Congressional  findings  and  policy 
goals,  as  set  forth  therem.  respecting 
operational  enhancements  to  the 
securities  markets.  Basically,  Congress 
found  that  new  data  processing  and 
communications  techniques  should  be 
apphed  to  improve  the  efficiency  of 
market  operations,  broaden  the 
distribution  of  market  information,  and 
foster  competition  among  market 
participants. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  the  proposed  rule 
change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  has  neither  solicited  nor 
received  written  comments. 

III.  Date  of  EfhctiTeneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Re^pster  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self- regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 


Commission.  450  Fifth  Street,  N.W.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  DC, 20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submisssions 
should  refer  to  File  No.  SR-NASD-96- 
08  and  should  be  submitted  by  May  16, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 
lonathan  G.  Katz, 
Secretary 
|FR  Doc.  9&-10244  Filed  4-24-96;  8:45  am) 

■lUJNO  COM  M10-01-M 


[RetaMe  Mo.  34-37123:  FHe  No.  SIMtHx- 
96-03] 

S«lf-Regulatory  Organizations;  Notica 
of  Filing  of  Propoaad  Rula  Changa  and 
Amandmant  No.  1  Tharato  by  ttia 
PtilladaipMa  Stocit  Exchanga,  Inc. 
Relating  to  Component  Addltiona  to 
the  Ptilx  Qold/Sllvar  Indax 

April  18,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  April  1. 1996,  the 
Philadelphia  Stock  fexchange,  Inc. 
C'Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
April,  16.  1996.  the  Exchange  filed 
Amendment  No.  1  to  the  proposal.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 


•15  U  S.C.  78k- 1 


'"17C.F.R.  200.3O-3(a)(12). 

>  In  Amendment  No.  1  the  PhU  »Ute»  that  the 
Index  has  always  been  a  P.M.  settled  index  and  that 
It  proposes  to  apply  all  of  the  maintenance  criteria 
of  Rule  1009(A)(c)  except  the  requirement  that  the 
index  be  designated  as  A.M.  settled.  See  letter  from 
Michele  R.  Weisbaum,  Associate  General  Counsel. 
Phlx,  to  lames  T.  McHale.  Attorney.  Office  of 
Market  Supervision.  Division  of  Market  Regulation. 
Commission,  dated  April  16,  1996  {"Amendment 
No.  1"). 


change,  as  amended,  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  Exchange  proposes  to  revise  the 
composition  of  the  Phlx  Gold/Silver 
Index  ("XAU"  or  "Index")  by  adding 
three  underlying  stocks  and  to  adopt  a 
procedure  regarding  replacements, 
additions  and  deletions  of  component 
stocks.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Phlx  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  XAU  is  a  capitalization  weighted 
index  cturentiy  composed  of  the  stocks 
of  nine  widely  held  U.S.  companies  in 
the  gold  and  silver  mining  industry. 
Options  on  the  Index  have  an  American 
style  expiration  and  the  settiement 
value  is  based  on  the  closing  values  of 
the  component  issues  on  the  last  trading 
day  prior  to  expiration.  The  Index  was 
the  first  narrow  based  or  industry  index 
approved  for  trading  on  the  Exchange.^ 
Pursuant  to  Footnote  10  to  the  Index 
Approval  Order.'  the  Exchange  had 
agreed  to  submit  to  the  Commission 
pursuant  to  Rule  19b— 4  under  the  Act, 
any  changes  to  the  stocks  comprising 
the  Index  and  to  attempt  to  formulate  a 
rule  that  will  govern  this  process. 
Accordingly,  pursuant  to  this  rule  filing, 
the  Exchange  is  requesting  approval  to 
change  the  composition  of  the  XAU  by 
adding  three  stocks.  The  stocks  are 
AMAX  Gold,  Inc.  (AU).  Santa  Fe  Pacific 
Gold  Corp.  (GLD)  and  TVX  Gold  Inc. 
(TVX)  and  they  all  currenUy  trade  on 
the  New  York  Stock  Exchange.  The 
addition  of  these  three  stocks  will  help 
ensure  an  even  more  accurate  response 
to  overall  market  activity  in  the  precious 


»  See  SecuriUes  Exchange  Act  Release  No.  20437 
(December  2, 1983)  48  FR  55229  (December  9. 1983) 
(•'Index  Approval  Order"). 
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metals  mining  industry.  The  Phlx 
represents  that  the  proposed  change 
would  increase  the  total  capitalization 
of  the  Index  from  $28.63  billion  to  $32.8 
billion.  The  three  additional  stocks 
combined  will  account  for  12.74%  of 
the  revised  index  by  capitalization 
weight.  The  value  of  the  XAU  Index  as 
of  the  close  of  trading  on  March  28, 
19^6  was  143.83. 

Also  pursuant  to  this  filing,  the 
Exchange  proposes  to  adopt  a  procedure 
which  will  govern  future  replacements, 
additions  or  deletions  of  underlying 
stocks  from  the  Index.  If  at  any  time  a 
stock  is  deleted  from  the  Index  due  to 
merger,  acquisition  or  otherwise,  and 
the  Exchange  determines  to  replace  it, 
the  Phlx  will  take  into  account  the 
capitalization,  liquidity,  volatility  and 
name  recognition  of  any  proposed 
replacement  stock  which  fits  the 
character  of  the  Index.  Moreover,  the 
Phlx  will  ensure  that  the  Index  meets  all 
of  the  maintenance  criteria  in  Rule 
1009A(c)  *  except  the  requirement  that 
the  Index  be  A.M.  settled.*  The  Phlx 
notes  that  this  maintenance  criteria,  in 
part,  requires  it  to  ensure  that  no  fewer 
than  90%  of  the  stocks  comprising  the 
Index  by  weight,  nor  fewer  than  80%  of 
the  total  number  of  stocks  in  the  Index, 
qualify  as  eligible  for  equity  options 
trading  under  Phlx  Rule  1009. »  Absent 
Commission  approval,  the  Exchange 
will  not  increase  to  more  than  15,  nor 
decrease  to  fewer  than  9.  the  number  of 
stocks  in  the  Index. 

The  Exchange  represents  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6ib)(5).  in  that  it  is  designed  to  prevent 
fi-audulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest. 


*  The  maintenance  criteria  set  forth  in  Rule 
lOOaAir)  .ire  p.-incipaliy  designed  as  index 
mainle.nanre  criteria  tliat  are  required  to  b*-  met  by 
narrow-based  index  option  products  that  were 
listed  pursuant  to  Rule  1009Afh)-  See  Securities 
Exchange  Act  Release  No.  34157  dune  3,  1994).  59 
FR  300G2  (June  10.  1994). 

'  Sec  Amendrafn'.  No.  1.  supra  note  1. 

■*  The  th.-ec  new  stocks  proposed  to  be  added 
herein  a!'  currently  have  overlying  options  being 
traded. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubhshes 
its  reasons  for  sc  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  tlie 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Sti«et.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phix-96-03 
and  should  be  submitted  bv  Mav  16, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv^ 


Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  96-10126  Filed  4-24-96;  8  45  am] 

BtLUNG  coos  M>1fr-01-M 


Sunshine  Act  Maeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  April  29. 1996. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretar>'  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  (9)(AJ  and  (10) 
and  17  CFR  200.402(a)  (4),  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  dut\ 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April 
30.  1996,  at  10  a.m.,  will  be: 

Institution  and  settlement  of  adininistrative 
proceedings  of  an  enforcement  nature. 
Formal  order  of  investigation 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matter^  have  been  added,  deleted 
or  postponed,  please  contact  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  April  23.  1996. 
Jonathan  G.  Katz, 

Secrptary: 

'FR  Doc.  96-10354  Filed  4-23-96.  1:05  pm) 

BH.UNG  CODE  a01»-01-M 
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SELECTIVE  SERVICE  SYSTEM 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  extension  of 
clearance  in  compliance  uith  the 
Paperwork  Reduction  .^ct  (44  U.S. 
Chapter  55). 

SSS-1 

Title: The  Selective  5^nice  System 
Registration  Form. 
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Seed  and/or  Use:  Is  used  to  establish 
a  data  base  for  u.se  in  supplying 
manpower  to  the  military  services 
during  a  miUtary  emergency. 

Respondents:  \l\  18  year  old  males 
who  are  United  States  citizens  and  those 
male  aliens  residing  in  the  United  States 
at  the  time  of  their  18th  birthday  are 
required  to  register  with  the  Selective 
Service  System 

Frequency:  Registration  with  the 
Selective  Service  System  is  a  one-time 

occurrence. 

Burden:  A  burden  of  2  minutes  or  less 
on  the  individual  respondent. 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to: 
Selective  Service  System.  Reports 
Clearance  Officer.  1515  Wilson 
Boulevard.  Arlington.  Virginia.  22209- 
2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  forms 
should  be  sent  within  30  days  of 
publication  of  this  notice,  to  Selective 
Service  System.  Reports  Clearance 
Officer.  1515  Wislon  Boulevard. 
Arlington,  Virginia.  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to:  Office  of  Information  and 
Regulatory  Affairs.  Attention:  Desk 
Officer.  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3235, 
Washington.  D.C.  20503. 

Dated:  April  11.  1996. 
Gil  Coronado, 
Director 
(FR  Doc.  96-10257  Filed  4-24-96.  8  45  am) 

■ILUNO  COM  Wlt-01-M 


DEPARTMENT  OF  STATE 
[Public  Notic*  No.  2369] 

Shipping  Coordinating  Committee 
International  Maritime  Organization 
(IMC)  Legal  Committee:  Notice  of 
Meeting 

The  I  i.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m..  on  Thursday. 
May  30.  1996,  in  Room  2416  of  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  S  W  .  Washington.  D  C  The 
purpose  of  this  meeting  is  to  report  the 
results  of  the  diplomatic  conference 
convened  by  the  International  Mantime 
Organization  (IMO)  that  considered 
adoption  of  both  an  International 
Convention  un  Liability  and 
Compensation  for  Damage  in 
Connection  with  the  Carriage  of 
Hazardous  and  N(»xious  Substances  b\ 
Sea  (HNS  Convention)  and  a  Protocol  to 
amend  the  International  Convention  on 


Limitation  of  Liability  for  Maritime 
Claims  (76  LLMC). 

To  facilitate  the  attendance  of  those 
participants  who  may  be  interested  in 
only  certain  aspects  of  the  public 
meeting,  the  first  item  addressed  will  be 
the  HNS  Convention.  At  approximately 
11:30  a.m.,  there  will  be  a  discussion  of 
the  results  of  the  diplomatic  conference 
with  respect  to  the  Protocol  to  the  76 
LLMC. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  for  copies  of  the  conference 
drafts  of  these  instruments  or  other 
conference  documents,  or  to  submit 
views  concerning  the  subjects  of 
discussion,  contact  either  Captain  David 
J.  Kantor  or  Lieutenant  Commander 
Bruce  P.  Dalcher.  U.S.  Coast  Guard  (G- 
LMl).  2100  Second  Street.  S.W., 
Washington,  DC.  20593,  telephone 
(202)  267-1527.  telefax  (202)  267-4496. 

Dated:  April  10, 1996. 
CImu-Im  a.  Mast. 

Chairman.  Shipping  Coordinating  Committee. 
|FR  Doc.  96-10161  Filed  4-24-96;  8:45  am] 
■H.LMO  COM  4710-07-M 


[Public  Notice  No.  2370J 

Shipping  Coordinating  CommlttM 
SubcommlttM  on  Safety  of  Life  at  Saa 
Working  Group  on  Safety  of 
Navigation;  Notice  of  Meeting 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  a.m.  on 
Tuesday.  June  4,  1996,  in  room  4315. 
US.  Coast  Guard  Headquarters.  2100 
Second  Street.  S.W..  Washington.  DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  the  42nd  session  of  the 
Subcommittee  on  Safety  of  Navigation 
(NAV)  of  the  International  Maritime 
Organization  (IMO)  and  which  is 
scheduled  for  July  15-19.  1996.  at  the 
IMO  Headquarters  in  London. 

Items  of  principal  interest  on  the 
agenda  are 
—Role  of  the  human  element  in 

maritime  casualties 
— Routing  of  ships  and  related  matters 
—Vessel  traffic  .services  (VTS)  and  ship 

reporting 
—Development  of  measures 

complementary  to  the  Code  for  Safe 

Carriage  of  Irradiated  Nuclear  Fuel 

(INF) 
— Navigational  aids  and  related  matters 
— International  Telecommunication 

Union  (ITU)  matters 
—Revision  of  SOLAS  chapter  V 
— Code  for  safe  navigation  and 

watchkeeping 


— Ergonomic  criteria  for  bridge 

equipment  and  layout 
—Roll-on  roll-off  (Ro-Ro)  ferry  safety 
— International  Code  of  Signals 
— Special  signal  for  use  by  ships  under 

attack  or  threat  of  attack  by  pirates 

and  armed  robbers 
— Review  of  World  Meteorological 

Organization  (WMO)  handbooks  on 

navigation  in  areas  affected  by  sea- ice 
— Standard  marine  communication 

phrases 
— Removal  of  wrecks  and  towage  of 

ofishore  installations,  structures,  and 

platforms 
— Operational  aspects  of  wing  in  ground 

(WIG)  craft 
— Safety  of  passenger  submersible  craft 
— Review  and  revision  of  resolution 

A.244{VII)— Cooperation  with 

Intergovernmental  Oceanographic 

Commission 

Members  of  the  pubUc  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Edward  J.  LaRue,  Jr..  U.S.  Coast  Guard 
(G-MVO-3).  Room  1409.  2100  Second 
Street  SW..  Washington.  DC  20593-0001 
or  by  calling:  (202)  267-0416. 

Dated:  April  IS.  1996. 
CharlM  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  96-10160  Filed  4-24-96;  8:45  am] 

MLUNO  COM  4710-07-41 


[Public  Notice  No.  2371] 

Shipping  Coordinating  Committee; 
Subcommlttaa  on  Safety  of  Life  at  Sea 
Worldng  Group  on 

Radiocommunlcations  and  Search  and 
Raacue;  Notice  of  Meetings 

The  Working  Group  on 
Radiocommunlcations  and  Search  and 
Rescue  of  the  Subcommittee  on  Safety 
of  Life  at  Sea  will  conduct  open 
meetings  at  9:30  AM  on  Wednesday, 
August  21.  September  18,  October  16. 
November  20,  December  18,  1996. 
January  15,  and  February  19. 1997. 
These  meetings  will  be  held  in  the 
Department  of  Transportation 
Headquarters  Building.  400  Seventh 
Street.  S.W..  Washington.  DC  20950. 
The  purpose  of  these  meetings  is  to 
prepare  for  the  Second  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunlcations  and  Search  and 
Rescue  which  is  scheduled  for  the  week 
of  January  27,  1997,  at  the  IMO 
headquarters  in  London,  England. 
Results  of  the  Second  Session  vdll  be 
discussed  at  the  February  19, 1997. 
meeting. 
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Among  other  things,  the  items  of 
particular  interest  are: 
— The  implementation  of  the  Global 

Maritime  Distress  and  Safety  System 

(GMDSS). 
— Maritime  Search  and  Rescue  matters. 

Further  information,  including 
meeting  agendas  with  meeting  room 
numbers,  minutes,  and  input  papers, 
can  be  obtained  from  the  Coast  Guard 
Navigation  Information  Center  computer 
bulletin  board,  accessible  by  modem  by 
dialing:  (7031  313-5910.  This 
information  is  also  accessible  through 
Internet  World  Wide  Web  by  entering: 
"http://www.navcen.uscg.mil/ 
marcomms/imo/imo.htm" 

Members  of  the  public  may  attend 
these  meeting  sup  to  the  seating 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  numbers,  by 
writing:  Mr.  Ronald  J.  Grandmaison. 
U.S.  Coast  Guard  Headquarters. 
Commandant  (G-STM-2).  Room  6509. 
2100  Second  Street,  S.W..  Washington, 
DC  20593-0001.  by  calling:  (202)  267- 
1389.  or  by  sending  Internet  electronic 
mail  to  r.grandmaison/g- 
e@mailgatehq.comdt.uscg.mil. 

Dated:  April  15, 1996. 
Charles  A  Mast. 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  96-10158  Filed  4-24-96;  8:45  am] 

BILLING  COM  471IMI7-H 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-089] 

Interim  Report  on  Tank  Vessel  Design, 
Cortstruction,  and  Operation  Under  the 
Oil  Pollution  Act  of  1990 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  availability  of  interim 

report;  request  for  public  comments. 

SUMMARY:  The  Coast  Guard  announces 
the  availability  of  an  interim  report 
concerning  the  impact  of  the  provisions 
of  the  Oil  Pollution  Act  of  1990  (OPA 
90)  relating  to  tank  vessel  design, 
construction,  and  operation  on  the 
safety  of  the  marine  environment  and 
the  economic  viability  and  operational 
makeup  of  the  maritime  oil 
transportation  industry.  The  interim 
report  was  prepared  by  a  committee 
under  the  National  Research  Council 
and  describes  the  committee's  work  to 
date  and  the  availability  of  data.  In 
addition,  the  committee  is  seeking 
comments  and  additional  information 
on  certain  issues  to  assist  it  in  preparing 
a  final  report,  required  by  OPA  90,  for 


submission  by  the  Coast  Guard  to 
Congress. 

DATES:  Comments  must  be  received  no 
later  than  May  30.  1996.  In  order  to 
provide  adequate  time  to  review  the 
interim  report,  it  is  recommended  that 
requests  for  copies  of  the  report  be  made 
on  or  before  May  10. 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Marine  Board,  National  Research 
Council,  2101  Constitution  Avenue,  HA 
250,  Washington,  IX:  20418,  ATTN:  Mr. 
Donald  Perkins.  A  copy  of  the  interim 
report  may  be  requested  by  writing 
Commandant  (G-MES),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW..  Washington.  DC  20593-0001.  by 
calling  (202)  267-1044  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  or  by  facsimile 
at  (202)  267-4624.  The  report  is 
available  on  the  World  Wide  Web  at: 
http  ://www.  starsoftware.com/uscgnmc/ 
nmc/. 

FOR  FURTXER  INFORMATION  CONTACT: 
Mr.  Jack  Klingel,  Standards  Evaluation 
and  Development  Division  (G-MES). 
(202)  267-1044.  or  Mr.  Jaideep  Sirkar. 
Design  and  Engineering  Standards 
Division  (G-MMS-2).  (202)  267-6925, 
U  S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Oil  Pollution  Act  of  1990 
(OPA  90),  the  Secretary  of 
Transportation  (Coast  Guard)  is  required 

(1)  To  assess  the  impact  of  the 
provisions  of  OPA  90  relating  to  double 
hulls  for  tank  vessels  on  the  safety  of  the 
marine  environment  and  the  economic 
viability  and  operational  makeup  of  the 
maritime  oil  transportation  industry  and 

(2)  to  report  the  results  of  its  assessment 
to  Congress,  with  recommendations  for 
legislative  or  other  action  (OPA  90,  Sec. 
4115(e)(2)  (B)  and  (C);  Note  to  46  U.S.C. 
3703a).  To  assist  it  in  preparing  the 
report,  the  Coast  Guard  requested  advice 
in  preparing  this  report  from  the 
National  Research  Council. 
Accordingly,  the  Marine  Board  of  the 
National  Research  Council  established 
the  "Committee  on  Oil  Pollution  Act  of 
1990  (section  4115)  Implementation 
Review"  (the  Committee).  The 
Committee  will  assess  the  impact  of  the 
double  hull  and  related  provisions  of 
OPA  90  on  (1)  The  safety  of  the  marine 
environment,  (2)  the  economic  viability 
of  the  maritime  oil  transportation 
industry,  (3)  the  o{}erational  makeup  of 
the  maritime  oil  transportation  industry, 
and  (4)  the  influence  of  international 
conventions  on  tank  vessel  design  and 
operational  activities.  In  this  regard,  the 


Committee  has  undertaken  a  methodical 
data  gathering  process,  which  includes 
input  from  written  surveys,  industry 
representatives  and  databases,  and 
various  Federal  agencies  involved  in  the 
promulgation  of  regulations.  This  notice 
of  availabiUty  of  the  interim  report  and 
request  for  comments  is  one  element 
within  this  data  gathering  process. 
While  the  Committee  has  compiled 
significant  amounts  of  data  and 
information  and  analysis,  an 
independent  solicitation  of  pubUc 
comment  over  and  above  the  public 
comment  processes  for  the  related  Coast 
Guard  regulatory  projects  may  add 
significant  value  to  the  deliberations  of 
the  Committee. 

With  some  exceptions,  section  4115  of 
OPA  90  requires  that  oil  tank  vessels 
operating  on  waters  subject  to  the 
jurisdiction  of  the  United  States  have 
double  hulls.  It  also  provides  for  a  25- 
year  phase-in  period  under  certain 
circumstances. 

Related  Rulemakings 

T^e  Coast  Guard  has  had  several 
rulemaking  projects  concerning  the 
design,  construction,  and  operation  of 
tank  vessels  imder  section  4115  of  OPA 
90.  Comments  submitted  to  the  Coast 
Guard  under  these  rulemakings  have 
been  made  available  to  the  Committee 
and  need  not  he  re-submitted  in 
response  to  this  request  for  comments 

Questions 

The  Coast  Guard  requests  comments 
on  the  interim  report  and  further 
information  on  the  issues  addressed  in 
the  report.  The  Committee  has  prepared, 
and  is  seeking  answers  to,  the  following 
questions: 

1  Has  the  quality  of  the  tanker  fleet 
ser\'ing  U.S.  ports  changed  as  a  resuh  of 
the  passage  of  OPA  90?  Can  you 
attribute  these  changes  to  section  4115 
of  OPA  90? 

2.  What  is  the  anticipated  impact 
resulting  from  MARPOL  73/78.  Annex  I. 
Regulations  13F  and  13G,  on  ship  safety 
and  the  reduction  of  pollution  into  the 
marine  environment? 

3.  What  has  been  the  impact  of 
increased  port  state  control  activities 
designed  to  improve  ship  safety  and 
reduce  pollution  into  the  marine 
environment? 

4  What  is  the  anticipated  impact  of 
enhanced  survev  requirements  of 
MARPOL  73/78',  Annex  I,  Regulation 
13G,  on  ship  safety  and  the  reduction  of 
pollution  into  the  marine  en\-ironmenf? 

5.  What  information  can  you  provide 
that  indicates  double  hull  vessels  have 
affected  marine  safety  and  reduced 
pollution  into  the  marine  environment? 
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b.  Have  changes  in  vetting  and  other 
managfement  practices  been  instituted 
since  the  passage  of  OPA  90'  Have  these 
changes  been  made  as  a  direct  result  of 
section  4115  of  OPA  90'  What  impact 
have  these  changes  had  on  ship  safety 
and  the  reduction  of  pollution  into  the 
marine  environment? 

7.  What  is  your  experience  with  the 
operational  safety  of  double  hull  tank 
vessels  in  regard  to  stability  during 
loading  and  discharge,  safe  access  to 
ballast  spaces,  ventilation  of  ballast 
spaces,  salvage,  and  other  safety  issues? 

8.  What  is  your  inspection  and 
maintenance  experience  in  regard  to 
corrosion  protection  and  structural 
performance  of  double  hull  tank 
vessels? 

9.  Have  you  had  any  structural 
problems  on  double  hull  tank  vessels? 

10.  What  design  changes  would  you 
suggest  in  double  hull  tank  vessels? 

11.  Based  on  your  experience,  what 
are  the  advantages  and  disadvantages  of 
double  hull  tank  vessels  as  compared  to 
single  hull  tank  vessels? 

12.  Has  OPA  90.  section  4115,  forced 
the  retirement  of  single  hull  tank  vessels 
earlier  than  desired  or  expected?  If  so, 
how  much  earlier  and  for  what  specific 
reason? 

13.  How  do  maintenance  and 
operating  costs  differ  between  double 
hull  and  single  hull  tankers?  Are  higher 
costs  anticipated  for  maintaining 
internal  tank  coatings?  Manning  and 
training  requirements?  Insurance? 
Drydocking  and  other  maintenance  and 
repair  costs? 

14.  To  what  extent  will  pre-MARPOL 
tankers  be  modified  to  meet  MARPOL's 
requirements  for  protectively  located/ 
segregated  ballast  tanks  in  order  to  gain 
additional  life  in  the  Regulation  13G 
retirement  schedule? 

15.  Will  MARPOL  tankers  in  the 
international  trade  operate  for  the  full 
30  year  limit  or  retire  esirly?  If  they 
retire  early,  how  much  earlier? 

16.  Has  the  phase-out  schedule  for 
single  hull  tankers  in  OPA  90  affected 
the  abiUty  of  shipping  companies  to 
finance  replacement  vessels?  If  so.  how? 

17.  Has  a  two-tiered  market  developed 
in  which  double  hull  tank  vessels 
receive  higher  freight  rates  than  single 
hull  tank  vessels?  If  so,  what  is  the 
difference?  If  not.  will  such  a  two-tiered 
market  develop  in  the  future? 

18.  To  what  extent  will  existing  tank 
vessels  without  double  hulls  be 
reconstructed  to  comply  with  the 
double  hull  requirements  of  OPA  90 
section  4115?  At  what  cost?  (Jones  Act 
and  international  trades. ) 

19.  Coast  Guard  lightering  regulations 
permit  the  use  of  certain  single  hull 
vessels  in  specified  lightering  zones 


within  U.S.  territorial  waters  until  2015. 
five  years  beyond  the  mandated  double 
hull  conversion  schedule  of  OPA  90. 
section  4115.  What  is  the  potential 
impaci  of  the  lightering  regulations  on 
the  use  of  single  hull  vessels  in  U.S. 
waters? 

Dated:  April  18, 1996. 
loseph ).  .^JIgelo, 

Director  for  Standards.  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  96-10256  Filed  4-24-96;  8:45  am] 

BILUNQ  COOE  4t10-1«-M 


Federal  Aviation  Administration 

Notice  of  Avallabiiity.  Final 
Environmental  Impact  Statement; 
Master  Plan  Update.  Syracuse- 
Hancocit  Intemational  Airport, 
Syracuse,  New  Yorit 

agency:  Federal  Aviation 
Administration. 

The  City  of  Syracuse,  Department  of 
Aviation,  owner  and  operator  of 
Syracuse-Hancock  Intemational  Airp>ort, 
has  prepared  a  Master  Plan  update  for 
the  airport.  As  part  of  the  Plan,  it  was 
determined  that  a  runway  parallel  to 
Runway  10-28  would  be  needed  to 
accommodate  the  anticipated  aviation 
demand  and  to  allow  for  necessary 
temporary  closures  to  existing  Runway 
10-28.  The  proposed  project  is  the 
acquisition  of  approximately  220  acres 
of  land  located  primarily  northeast  of 
the  airport  to  provide  a  site  for  the 
construction  of  Runway  10L-28R 
parallel  to,  3,600  ft.  north  of,  and  1,400 
ft.  east  of  existing  Runway  10-28. 
A  Final  Environmental  Impact 
Statement  (FEIS)  has  been  prepared  by 
the  FAA  and  the  City  of  Syracuse  which 
assesses  the  impact  of  alternative  airport 
improvements.  In  tl^e  first  phase  of 
development,  a  runway  7,500  ft.  long 
and  150  ft.  wide  would  be  constructed. 
In  the  second  phase  of  development,  the 
runway  would  be  extended  to  an 
ultimate  length  of  9,000  ft.  The  3.600  ft. 
lateral  separation  between  the  parallel 
runways  would  provide  the  capability 
to  accommodate  dual  simultaneous  ILS 
approaches  to  these  nmways. 

Copies  of  the  FEIS  are  available  for 
review  at  the  following  locations: 
Federal  Aviation  Administration, 
Airports  Division,  Regional  Office, 
Fitzgerald  Federal  Building,  JFK  Int'l 
Airport.  Jamaica.  NY  11430.  FAA 
Contact  person  is  Mr.  Frank  Squeglia, 
Environmental  Specialist  (718)  553- 
3325. 
City  of  SyTacuse.  Department  of 
Aviation.  Syracuse-Hancock 
Intemational  Airport,  Main  Terminal 


Building,  2nd  Floor  Syracuse,  New 

York  13212.  City  Contact  person  is 

Mr.  Charles  Everett,  Jr..  Commissioner 

(315)454-3263. 
Town  of  Clay.  Zoning  Dept.,  4483  Route 

31,  Clay,  New  York  13041. 
Town  of  Cicero,  Zoning  Dept..  8326  S. 

Main  St..  Cicero.  New  York  13039. 
Town  of  Dewitt.  Zoning  Dept.,  5400 

Butternut  Dr.,  Dewitt,  New  York 

13214, 
Town  of  Salina,  Zoning  Dept.,  201 
■  School  Rd.,  Liverpool,  New  York 

13088. 
Syracuse  University,  Byrd  Library,  222 

Waverly  Ave.,  Syracuse,  New  York 

13210. 
Onondaga  Co.  Public  Library,  447  S. 

Salina  St.,  Galleries  Mall,  Syracuse, 

New  York  13202. 

Comments  on  the  I^IS  must  be 
received  within  30  days  from  the 
publication  date  of  this  Notice  and 
addressed  to  both  the  FAA  and  City  of 
Syracuse  at  the  above  addresses.  All 
substantive  comments  will  be 
considered  in  the  FAA  Record  of 
Decision  (ROD)  which  will  conclude  the 
environmental  process  for  this  Federal 
action. 

Issued  in  Jamaica,  New  York  on  April  12, 
1996. 

Anthony  P.  Sp«-a, 

Acting  Manager,  Airports  Division,  Federal 
Aviation  Administration,  Eastern  Region. 
[FR  Doc.  96-9961  Filed  4-24-96:  8:45  am) 
MLLMQ  OOOE  4M0-13-4I 


Office  of  the  Secretary  of 
Transportation 

[Doclwt  No.  OST-06-1 288] 

Comprehensive  Trucic  Size  and  Weight 
Study:  Analytical  Framewortt  and 
Outreach  Plan 

AOENCY:  Department  of  Transportation, 
Office  of  the  Secretary  (OST). 
ACTION:  Notice;  request  for  comments. 

summary:  This  notice  provides  an 
update  on  the  options  analysis 
framework  approved  by  the  DOT  Policy 
Oversight  Group  for  the  DOT 
Comprehensive  TS&W  Study  and 
requests  comments  on  this  framework. 
Plans  are  outlined  for  informational 
focus  sessions  to  explain  how  the  study 
is  being  conducted  and  to  obtain  direct 
comment  from  constituent  groups. 
DATES:  To  be  timely  for  consideration 
for  either  the  analytical  framework  or 
outreach  plans  for  the  study,  corcunents 
should  be  received  on  or  before  May  28, 
1996.  However,  this  docket  will  remain 
open  until  the  study  is  completed. 
FHWA  Docket  No.  95-5  also  will 
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remain  open  until  completion  of  the 
study. 

ADDRESSES:  Submit  written,  signed 
comments  to  Docket  No.  OST-96-1288. 
the  Docket  Clerk.  U.S.  Department  of 
Transportation,  Room  PL— 401,  C-55. 
400  Seventh  Street,  S.W..  Washington. 
D.C.  20590.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  between  9:00  a.m.  and 
5:00  p.m.,  ET,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cynthia  Elliot,  Office  of  Policy 
Development,  FHWA.  at  (202J  366- 
8707;  Mr.  Carl  Swerdloff.  Office  of 
Economics.  Office  of  the  Secretary. 
DOT.  at  (202)  366-5427;  Ms.  Jill 
Hochman,  Office  of  Motor  Carrier 
Information  Analysis,  at  (202)  366- 
1861;  or  Mr.  Charles  Medalen,  Office  of 
Chief  Counsel,  at  (202)  366-1354, 
FHWA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION:  In  June 
1995,  the  Secretary  established  the 
Policy  Oversight  Group  (POG),  chaired 
by  Assistant  Secretary  for 
Transportation  PoUcy,  Frank  E.  Kniesi, 
to  ensure  major  decisions  guiding  the 
Comprehensive  Truck  Size  and  Weight 
(TS&W)  Study  would  be  made  on  an 
intermodal  basis  and  to  coordinate  the 
TS&W  Study  with  the  Highway  Cost 
Allocation  Study.  The  POG  includes 
policy  level  representatives  from  the 
offices  of  the  Associate  Deputy 
Secretary  and  Director  of  the  Office  of 
Intermodalisra,  the  Assistant  Secretary 
for  Budget  and  Programs,  and  the 
Assistant  Secretary  for  Governmental 


Affairs,  FHWA.  Federal  Raikoad 
Administration.  National  Highway 
Traffic  Safety  Administration.  Maritime 
Administration.  Federal  Transit 
Administration,  and  Bureau  of 
Transportation  Statistics  (see  August. 
30. 1995  Federal  Register).  After 
extensive  review  and  discussion,  the 
POG  has  formulated  and  approved  an 
options  analysis  framework  for  the 
TS&W  Study  consisting  of  three  parts: 
technical  building  blocks,  policy 
approaches,  and  illustrative  scenarios. 
For  further  information  on  the 
Comprehensive  Truck  Size  and  Weight 
Study,  please  refer  to  the  Febmary  2. 
1995  and  August  30,  1995  Feder^ 
Register  notices  and  submissions  to 
FHWA  Docket  No.  95-5.  For 
information  on  the  Highway  Cost 
Allocation  Study,  please  refer  to  the 
Febmary  10,  1995  Federal  Register 
notice  and  to  submissions  to  FHWA 
Docket  No.  95-6. 

This  analytical  framework  is  designed 
as  a  structure  for  gathering  information, 
such  as  safety,  environmental, 
economic,  traffic  operations,  modal 
diversion,  and  bridge  and  pavement 
impacts,  about  significant  truck 
configurations  that  have  been  suggested 
in  previous  studies  (including  the 
"Report  of  the  Subcommittee  on  Tmck 
Size  and  Weight  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
Joint  Committee  on  Domestic  Freight 
Pohcy"  (AASHTO.  June,  1995),  "Tmck 
Weight  Limits"  (Transportation 
Research  Board  (TRB),  1990),  "New 
Trucks  for  Greater  Productivity  and  Less 
Road  Wear,  an  Evaluation  of  the  Turner 
Proposal"  (TRB,  1990),  and  "Longer 
Combination  Vehicle  Operations  in 
Western  States"  (DOT,  1986)),  or  may 
emerge  in  the  ctirrent  poUcy 
environment.  The  framework  is 


conceived  as  a  flexible  tool  for 
examining  the  wide  range  of  TS&W 
options,  from  more  restrictive  to  more 
liberal,  that  may  receive  legislative 
consideration  now  or  in  the  future.  With 
periodic  updates  in  data  or 
methodologies,  this  framework  will 
ensure  that  the  Department  can  respond 
to  significant  TS&W  proposals  wilhout 
embarking  on  a  separate,  new  study  for 
each  proposal.  Pubhc  comment  on  this 
framework  is  invited. 

Building  Blocks 

Technical  building  blocks  analyzing  a 
broad  range  of  tmck  configurations  at 
\arying  gross  vehicle  weights  provide 
the  foundation  for  the  anahlical 
framework.  These  configurations 
include  three-  and  four-axle  single  unit 
trucks,  five-  and  six-axle  semitrailers. 
28-foot  doubles,  intermediate  length 
(31-  to  33-foot)  doubles,  and  longer 
combination  vehicles.  An  evaluation 
will  be  conducted  for  each  configuration 
in  relation  to  various  highway 
system(s) — ^the  Eisenhower  National 
System  of  Interstate  and  Defense 
Highways  (Interstate  System),  the 
National  Network  (NN)  for  tmcks.  the 
National  Highway  System  (NHS),  and  a 
limited  system  of  highways  tailored  for 
the  operation  of  longer  combination 
vehicles— on  which  the  configuration 
operates  now  or  might  be  proposed  to 
operate.  Operations  of  each 
configuration  also  will  be  examined,  as 
appropriate,  in  relation  to  major 
geographic  considerations  for  that 
configuration^national.  regional,  and 
state.  In  addition,  configurations  will  be 
analyzed  at  operating  weights  which 
vary  according  to  different  assumptions 
about  axle  weight  and  bridge  fomi  ula 
restrictions.  These  analytical  building 
blocks  are  represented  in  the  matrix 
below: 


TS&W  Analytical  Building  Blocks  by  Configuration,  System,  and  Geography 


Maximum  gross 

weight  range  (in 

pounds) 

Highway  system                                    Geography 

1 

Configuration 

Interstate 
system 

National 
network 

National 
highway 
system 

Umited- 
systems 
for  LCNTs^ 

National     Regional       State 

Single  Unit  Tmck  ^ 

^pmitraiiAr 

54,000-68,000 

80.000-97.000 

80.000-111,000 

105.500-128,000 

105.500-148.000 

X 
X 
X 
X 

X 
X 
X 

X 
X 
X 
X 

X                X 

X 
X 
X 

X 

X        1        X 

DoiMe  28  to  28'yfe  ft  TraMer                 

X        1         X 

IntArrmdiatA  Lenoth  ^31 -33  ft.)  Double 

X        1 

X 

X          

•  Highways  on  which  LCVs  currently  operate  or  might  be  proposed  to  operate. 


Evaluation  of  possible  regulations 
pertaining  to  a  variety  of  configurations, 
such  as  elimination  of  grandfather 
provisions,  freezing  weight  limits  on  the 
NHS,  Umiting  trailer  and  semitrailer 


lengths  to  53  feet,  and  Ufting  the  longer 
combination  vehicle  freeze  also  will  be 
examined. 

The  inclusion  of  a  configuration  at  a 
gross  vehicle  weight  limit  or  on  a 


certain  network  in  the  building  blocks 
for  analysis  does  not  imply  a 
predisposition  of  the  DOT  to  its 
adoption.  In  response  to  Congressional 
direction  to  conduct  a  thorough  and 
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comprehensive  study,  a  wide  range  of 
configurations  arr  being  evaluHteU  to 
understand  the  impacts  of  keeping  their 
operations  strictlv  at  current  limits  as 
well  as  restricting  or  expanding  their 
operations.  As  a  result  of  the  study,  if 
the  Department  nialces 
recommendations  for  changes  in  truck 
size  and  weight  limitations  such 
recommendations  would  be  submitted 
to  Congress  for  li^gislalive  consideration. 

Policy  Analysis 

A  Notice  of  Proposed  Policy  for  a 
Freight  Policy  Statement  setting  forth  d 
policy  context  for  important  decisions 
affecting  freight  trdnsportation  across  all 
modes  was  published  in  the  Federal 
Register  on  April  2,  1996.  The  second 
part  of  the  TS&VV  analytical  framework 
will  focus  direc  tly  on  such  major  policy 
considerations.  DOT's  draft  Freight 
Policy  Statement  presents  important 
principles  for  all  freight-related 
decisionmaking  which  must  be  appUed 
to  the  TS&W  context.  The  POG  will  be 
establishing  impact  measures  for  the 
study  derived  from  the  Freight  Policy 
Statement,  and  these  will  be  used  in  the 
Policy  Analysis  section  of  the  overall 
analytical  framework. 

In  addition,  the  TSAW  study  will 
examine  Federal  and  state  role  issues; 
important  international  concerns,  such 
as  overweight  container  movements; 
and  potential  alternative  regulatory 
approaches.  At  least  four  policy 
approaches  will  receive  extensive  study: 
(1)  the  implications  of  the  existing 
TS&W  regulatory  regime;  (2) 
imphcations  of  expanding  Federal 
controls  on  the  NHS;  (3)  issues  involved 
in  increased  state  authority  in  TS4W 
regulation,  and  (4)  international 
considerations  affecting  TS&W. 

Illustrative  Options 

When  all  the  information  required  by 
the  building  block  and  pohcy  analysis  is 
developed,  the  study  will  examine  a  few 
initial  scenarios  to  demonstrate  how  the 
full  analysis  framework  is  applied. 
Within  each  broad  policy  approach 
noted  above,  the  POG  has  selected  one 
or  two  illustrative  scenarios  for  full 
jinalysis  in  order  to  demonstrate  their 
full  range  of  impacts  and  associated 
costs  and  benefits.  The  scenarios 
selected  by  the  POG  for  full  analysis  are 
not  DOT  recommendations,  but  do 
illustrate  proposals  to  which  DOT  might 
be  asked  to  respond  in  the  future. 
Because  the  TS&W  analytical  framework 
is  flexible  and  includes  many  building 
blocks,  other  scenarios  could  be  fully 
analyzed  in  the  future  as  well. 

Illustrative  scenarios  selected  for 
complete  analysis  include  the  following: 


1.  Status  Quo.  This  scenario  serves  as 
a  baseline  for  other  scenarios  and 
retains  all  features  of  current  law, 
including  the  ISTEA  freeze.  Federal  size 
limits  [1 02-inch  maximum  vehicle 
width.  48-foot  minimum  semitrailer 
length,  and  28-foot  minimum  trailer 
length  (oT  double-trailer  combinations) 
remain  on  Interstate  and  designated 
highwavs  (the  National  Network).  The 
size  limits  would  not  apply  to  NHS 
highwavs  not  already  designated  as  NN 
highways  under  the  STAA  of  1982. 
Federal  weight  limits  (20,000-pound 
single-  and  34,000-pound  tandem-axle 
limits,  80,000-pound  cap.  and  Bridge 
Formula  B)  remain  on  Interstate 
highways  as  do  existing  grandfather 
rights.  Operation  of  LCV's  (any 
combination  of  a  truck  tractor  or 
semitrailers  carrying  more  than  80,000 
pounds)  on  the  Interstate  Highway 
System  are  restricted  to  what  was  in  use 
as  of  June  1, 1991.  Operation  of 
commercial  motor  vehicle  combinations 
with  two  or  more  cargo-carrying  units 
on  the  NN  is  restricted  to  what  was  in 
use  on  June  1, 1991.  subject  to  state 
restrictions  on  that  date. 

2.  Expanded  Federal  Control  of  TS&W 
on  the  NHS.  This  approach  focuses  on 

a  special  Federal  role  on  the  NHS  in 
recognition  of  its  importance  for 
interstate  and  international  commerce. 
The  following  scenarios  would  be 
examined  in  detail: 

a.  Restrict  weights  on  non-Interstate 
portions  of  the  NHS  to  Federal  limits 
but  grandfather  ciurently  higher  state 
weight  limits  on  the  NHS,  and  (2) 
restrict  semitrailer  lengths  on  the  NHS 
to  a  maximum  of  53  feet  but  grandfather 
operation  of  existing  semitrailers  greater 
than  53  feet  in  length  on  the  NHS  where 
they  may  now  legally  operate. 

b.  Extend  Federal  STAA  size  limits 
(102-inch  maximum  vehicle  width,  48- 
foot  minimum  semitrailer  length,  and 
28-foot  minimum  trailer  length  for 
double- trailer  combinations)  to  the 
entire  NHS.  No  state  could  exclude  such 
vehicles  from  the  NHS.  The  80,000 
pound  GVW  limit  would  remain  in 
place  on  the  Interstate  System  except 
where  higher  limits  have  been 
grandfathered. 

3.  Increasing  State  FlexibiUty.  This 
approach  would  increase  state 
flexibility  in  controlling  truck  size  and 
weight  on  all  highway  systems.  The 
following  illustrative  scenarios  would 
be  evaluated  in  detail: 

a.  Lift  the  Longer  Combination 
Vehicle  freeze  which  restricts  the 
operation  of  LCV's  on  the  Interstate  and 
NN  highway  systems  to  those  that  were 
in  use  on  or  before  June  1, 1991.  All 
other  Federal  size  and  weight  controls 
would  remain.  Included  in  the  analysis 


are  two  different  assumptions:  (1)  states 
retain  authority  to  determine  the  extent 
of  grandfather  rights,  and  (2)  grandfather 
authority  is  determined  at  the  Federal 
level. 

b.  Replace  grandfather  provisions 
with  federally  regulated,  state  voluntary 
permit  programs  for  operation  of 
combinations  over  80,000  lbs.  GVW. 
Federal  safety  and  infrastructure 
standards  for  operation  of  these  vehicles 
would  be  established.  Federal  axle  and 
bridge  controls  would  remain. 

4.  International  Considerations.  This 
approach  focuses  on  continuing  concern 
about  overweight  international 
container  movements.  DOT  would 
evaluate  one  scenario  in  which  states 
would  be  required  to  allow  use  of  a  six- 
axle  tractor-semitrailer  combination  at  a 
gross  weight  limit  of  97,000  pounds  (for 
this  configuration  only).  This  scenario 
assumes  establishing  axle  weight  limits 
to  avoid  over-stressing  bridges  and 
establishing  minimum  Federal  safety 
standards  for  operation  of  these 
vehicles.  Two  alternative  systems  would 
be  examined  requiring  states  to  allow 
this  vehicle  on:  (1)  the  Interstate  System 
only,  and  (2)  the  entire  NHS. 

Outreach 

Two  public  meetings  to  obtain 
comment  on  the  TS&W  Study  were  held 
in  Denver,  Colorado,  and  Washington, 
D.C.,  in  the  spring  of  1995.  Since  that 
time,  public  outreach  has  been 
conducted  through  requests  for 
comment  in  the  Federal  Register  and  on 
an  informal  basis  with  the  most  readily 
identifiable  members  of  TS&W 
constituent  commvmities.  Public  contact 
has  included  open,  informal  technical 
briefings,  meetings  with  national  and 
regional  interest  groups,  and 
Congressional  briefings.  To  complement 
these  efforts  and  ensure  better 
understanding  of  the  many  technical 
and  innovative  elements  of  DOT's 
TS&W  study  activities,  DOT  will 
conduct  four  regional  TS&W  focus 
sessions.  These  informational  focus 
sessions  will  highlight  the  wide  range  of 
efforts  encompassed  in  the  study  and 
provide  for  greater  public  input.  They 
will  be  aimed  at  reaching  major 
constituencies  and  experts  across  the 
nation  who  have  knowledge  of  these 
issues  and  will  present  information  on 
major  TS&W  study  elements  and  the 
options  analytical  framework.  Focus 
sessions  now  are  being  planned  for  four 
geographically  diverse  cities.  These 
sessions  will  be  kept  to  a  relatively 
small  size  to  facilitate  discussion  and 
information  exchange,  although  there 
will  be  some  limited  capacity  to 
accommodate  others  who  wish  to 
attend. 


In  addition,  DOT  will  continue  to 
hold  open,  informal  technical  briefings 
by  sp>ecialists  directly  working  on 
specific  segments  of  the  TS&W  effort. 
DOT  has  held  three  such  briefings— on 
preliminary  results  of  Truck  Inventory 
and  Use  Survey  analysis,  on  intermodal 
diversion  analysis  and  on  domestic  and 
international  freight  trends.  Individuals 
attending  these  briefings  have  indicated 
that  they  gain  useful  insight  into  the 
methodologies  being  used  in  the  study 
and  that  the  briefings  provide  an 
opportunity  to  get  detailed  answers  to 
theirquestions. 

DOT  also  will  make  available 
executive  summaries  of  individual 
study  reports  as  they  are  completed  and 
brief  written  updates  on  progress  of  the 
study.  Parties  interested  in  being  placed 
on  a  mailing  list  for  technical  briefing 
announcements,  executive  svimmaries, 
and  periodic  updates  should  provide 
their  name  and  address  to  any  of  the 
DOT  contacts  noted  above.  EHstribution 
of  TS&W  study  report  siunmaries  and 
updates  over  the  Internet  also  are  being 
planned.  DOT  will  continue  to  provide 
updates  on  its  TS&W  study  at  meetings 
and  conferences  held  by  government, 
safety,  industry,  research,  and  other 
groups  as  requested. 

Issued  in  Washington,  D.C  on  April  19, 
1996. 

Frank  E.  Kniasi. 

Assistant  Secretary  for  Transportation  Policy. 
[FR  Doc.  96-10278  piled  4-24-96;  8:45  am) 
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Federal  Aviation  Administration 

RICA,  inc.;  Technical  Management 
Committoo 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  2),  notice  is 
herfeby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  May  10, 1996,  starting  at  9:00  a.m. 
The  meeting  will  be  held  at  RTCA,  Inc., 
1140  Connecticut  Avenue,  N.W.,  Stiite 
1020,  Washington,  DC,  20036. 

The  agoida  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 
Approval  of  Summary  of  the  Previous 
Meeting;  (3)  Systems  Management 
Working  Group  Report  to  the  Technical 
Management  Committee;  (4)  Consider 
and  Approve:  a.  RTCA  course  of  action 
concerning  activities  relating  to 
EUROCAE  Working  Group  52;  b.  Course 
of  action  concerning  white  paper  on 
required  system  performance;  c.  Terms 
of  reference  and  chairman  for  new 
special  committee  concerned  with 
developing  FANS  systems  requirements 
and  objectives;  (5)  Take  Action  on  Open 


Items  from  Previous  Meeting;  (6)  Other 
Business;  (7)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  or  obtain  information  should 
contact  the  RTCA  Secretariat,  1140 
Connecticut  Avenue,  N.W.,  Suite  1020, 
Washington,  D.C.  20036;  (202)  833-9339 
(phone)  or  (202)  833-9434  (fax). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  D.Q,  on  April  19, 
1996. 

Juice  L.  Peters, 
Designated  Official. 
[FR  Doc.  96-10123  Filed  4-24-96:  8:45  am] 
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RTCA,  Inc.;  Special  Committee  187; 
Mode  Select  Beacon  and  Data  Link 
System 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee  187 
meeting  to  be  held  on  May  14, 1996, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA,  1140  Connecticut 
Avenue,  N.W.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Introductory  Remarks;  (2)  Review  and 
Approval  of  the  Agenda;  (3)  Review  and 
Approval  of  the  Summary  of  the 
Previous  Meeting;  (4)  Complete  the 
Review  of  Change  2  to  RTCA/DO-181  A; 
(5)  Detailed  Review  of  Change  1  to 
RTCA/DO-218;  (6)  Other  Business;  (7) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availabiUty. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Coimecticut  Avenue. 
N.W..  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  April  19, 
1996. 

Janice  L.  Peters, 
Designated  Official. 

[FR  Doc  96-l«124  Filed  4-24-96;  8:45  am] 
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Martttme  Administration 
[Docksts-oaq 

BSTC  Holding  Inc.;  Notice  of 
Application  To  Transfer  Operallng- 
Diffsrentiai  Subsidy  Agraamant, 
Contract  MA/MSB-439  to  BSTC 
Holding  Inc. 

Notice  is  hereby  given  that  BSTC 
Holding  Inc.  (Applicant)  applies  imder 
sections  605(c)  and  608  of  the  Merchant 
Marine  Act,  1936,  as  amended  (Act),  for 
financial  aid  in  the  operation  of  vessels 
which  are  to  be  used  in  an  essential 
service  in  the  foreign  commerce  of  the 
United  States  through  approval  of  the 
transfer  to  the  Applicant  of  Operating- 
Differential  Subsidy  Agreement  tODSA), 
Contract  MA/MSB-439. 

The  Applicant  is  a  wholly-owned 
subsidiary  of  Atlantic  Maritime.  Ltd. 
(Atlantic).  Atlantic  was  the  winning 
bidder  at  bankruptcy  for  the  U.S. -built. 
US-flag  tanker,  the  FALCON  LEADER. 
Closing  on  the  purchase  of  the  FALCON 
LEADBR  is  currently  pending.  Boston 
Shipping  &  Trading,  an  affiliated 
company  of  the  Applicant,  will  own  the 
FALCON  LEADER. 

On  March  11, 1996.  Atlantic  entered 
into  an  agreement  to  purchase  ODSA. 
Contract  MA/MSB-439  from  the  estates 
of  Equity  Carriers  I,  Inc.,  Equity  Carriers 
m,  Inc.,  and  Asco-Falcon  n  Shipping 
Company  (the  Estates). 

ODSA,  Contract  MA/MSB-439 
provided  an  operating-differential 
subsidy  (ODS)  for  ea^  of  three  MA 
Design  G5-M— 129  dry  bulk  cargo 
vessels.  ODSA.  Contract  MA/MSB-439 
expires  on  May  23.  2001. 

On  April  9,  1996,  Atlantic  assigned  its 
rights  under  the  agreement  to  purchase 
ODSA,  Contract  MA/MSB-439  to  the 
Applicant.  The  Apphcant  proposes  to 
use  the  ODS  provided  in  the  ODSA  to 
engage  the  FALCON  LEADER  in  an 
essential  service  in  the  foreign 
commerce  of  the  United  States.  The 
Applicant  does  not  charter  or  operate 
vessels  other  than  the  proposed 
chartering  of  the  FALCON  LEADER.  The 
Apphcant  is  currently  in  search  of  two 
additional  vessels  documented  in  the 
United  States  that  would  be  stutable  to 
receive  ODS  imder  the  ODSA.  This 
appUcation  will  be  amended  when  and 
if  the  Apphcant  identifies  such  existing 
vessels.  If  the  Applicant  is  not  able  to 
identify  two  such  existing  suitable 
vessels,  the  Applicant  will  seek 
permission  to  utiUze  the  ODS  for  two 
newly  constructed  or  acquired  vessels  to 
be  subsequently  identified. 

The  Apphcant  currently  intends  to 
offer  the  FALCON  LEAESR  for  charter 
on  the  spot  and  term  mariiet  in  the 
Caribbean  to  U.S.  east  coast  oil  product 
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trade.  The  FALCON  LEADER  has  a 
deadweight  capacity  of  33,542  LTs  and 
a  cargo  tank  capacity  of  224,096  barrels. 
The  Applicant  will  hire  Osprey- 
Acomarit  Ship  Management  Inc.,  to 
manage  the  operation  of  the  FALCON 
LEADER. 

In  summary,  the  Applicant  requests 
the  following  under  the  Act: 

(1)  Approval  under  section  608  of  the 
transfer  of  ODSA,  Contract  MA/MSB- 
439  from  the  Estates  to  Atlantic  (and 
henceforth  to  the  Appliceint)  and 
approval  under  section  605(c),  section 
601 ,  and  other  provisions  of  the  Act  of 
financial  aid  for  the  operation  of  the 
FALCON  LEADER  in  the  worldwide 
carnage  of  liquid  bulk  cargo  in  the 
foreign  commerce  of  the  United  States 
and  the  carriage  of  such  cargo  between 
foreign  ports,  and,  if  the  Applicant 
amends  this  application,  for  two 
additional  vessels  in  an  essential  service 
in  the  foreign  commerce  of  the  United 
States. 

(2)  Modification  of  the  ODSA  for  the 
worldwide  transportation  of  product  in 
bulk  and  any  other  essential  services,  as 
described  in  an  amendment  to  this 
application. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration.  Room  7210,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington  D.C.  20590.  Comments 
must  be  received  no  later  than  5:00  p.m. 
on  May  9.  1996.  The  Maritime  Subsidy 
Board  will  consider  any  comments 
submitted  and  take  such  action  with 
respect  thereto  as  may  be  deemed 
appropriate. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  2.804  Operating-Differential 
Subsidies) 
By  Order  of  the  Maritime  Subsidy  Board. 

Dated:  April  22. 1996. 
|oel  C  Richard. 
Secretary. 
[FR  Doc.  9fr-10253  Filed  4-24-96;  8:45  am) 

BtLUNQ  COOC  4«10-S1-P 


Surface  Transportation  Board 

[STB  Special  Tariff  Authority  No.  9601] 

Petition  To  Aliow  Short-Term  Notice  of 
Fuel  Cost-Related  increases 

AGENCY:  Surface  Transportation  Board. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  On  April  16. 1996,  the 
American  Trucking  Associations.  Inc., 
the  Interstate  Truckload  Carriers 
Conference,  and  the  American  Movers 
Conference  (collectively  petitioners) 
jointly  requested  the  Surface 
Transportation  Board  (Board)  to  permit 
motor  carriers  still  subject  to  statutory 
tariff-filing  requirements  to  implement 
fuel-related  surcharges  on  one  day's 
notice  The  Board  seeks  public  comment 
on  petitioners'  request  with  respect  to 
motor  carriers  providing  joint  service 
with  water  carriers  in  the 
noncontiguous  domestic  trade,  the  only 
category  of  motor  service  for  which 
carriers  must  file  and  maintain  tariffs 
with  the  Board. 

DATES:  Conmients  are  due  on  May  6, 
1996. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Special 
Tariff  Authority  No.  9601  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  A.  Hall.  (202)  927-5639.  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721.] 

SUPPt-EMENTARY  INFORMATION:  Petitioners 
request  the  above-described  relief  so 
that  motor  carriers  may  more  quickly 
recover  through  rate  surcharges  their 
increased  expenditures  associated  with 
rapidly  rising  diesel  fuel  prices. 
According  to  petitioners,  fuel  prices 
have  risen  by  more  than  1 7  cents  per 
gallon,  or  15  percent,  in  the  past  ten 
weeks,  and  by  more  than  5  cents  in  the 
past  week  alone.  Petitioners  also  state 
that  bulk  fuel  prices  have  increased 
even  more  sharply,  rising  as  much  as  35 
cents  per  gallon,  or  75  percent  from 
their  lows  of  the  past  year.  Petitioners 
submit  that,  because  fuel  costs  comprise 
approximately  20  percent  of  a  carrier's 
operating  costs,  the  rapid  increases  in 
fuel  costs  can  cripple  carriers  that 
cannot  pass  them  through  quickly.  As  a 
result,  petitioners  state  that  carriers 
must  be  allowed  to  put  tari^  rate 
increases  into  effect  promptly. 
Accordingly,  they  ask  the  Board  to 
reinstate  Special  Tariff  Authorities 
previously  adopted  by  the  Interstate 
Commerce  Commission  (ICC),  the 
Board's  predecessor,  which  allowed  for 
fuel-related  surcharges  to  take  eH^ect  on 
one  day's  notice  in  similar 
circumstances. 

Petitioners  recognize  that,  as  a  result 
of  the  ICC  Termination  Act  of  1995,  Pub 
L.  No.  104-«8,  109  Stat.  803  (ICCTA), 
and  the  Trucking  Industry  Regulatory 
Reform  Act  of  1994.  Pub.  L.  No.  103- 
311. 108  Stat.  1683  (TIRRA),  tariff-filing 


requirements  for  most  motor  carriers 
have  been  eliminated,  and  that  most 
motor  carriers  may  change  their  rates 
without  government  approval  or 
oversight.  Therefore,  they  seek  relief 
only  for  household  goods  carriers  and 
for  motor  carriers  operating  in  the 
noncontiguous  domestic  trade.  While 
household  goods  carriers  must  maintain 
tariffs  available  for  inspection  at  their 
place  of  business,  they  are  not  required 
to  file  those  tariffs  with  the  Board,  nor 
is  the  Board  authorized  to  promulgate 
rules  governing  their  contents  or 
procedural  requirements — including 
notice — associated  with  filing  such 
tariffs.  49  U.S.C.  13702(c).  Thus,  like 
most  other  motor  carriers,  household 
goods  carriers  also  remain  free  to  adjust 
their  rates  to  deal  with  fuel  cost 
increases  free  from  the  Board's 
oversight.  Tariff-filing  requirements, 
including  notice  requirements,  remain 
only  for  motor  carriers  engaged  in 
noncontiguous  domestic  trade.  49 
U.S.C.  13702(b). 

It  is  not  clear  how  much  effect 
escalating  fuel  prices  are  having  on  the 
extremely  limited  amount  of  service  that 
remains  subject  to  the  Board's  tariff- 
filing  jurisdiction,  and  hence  over 
which  the  Board  has  authority  to  grant 
the  relief  sought  by  petitioners. 
Accordingly,  the  Board  invites  all    . 
interested  parties  to  comment  on 
petitioners'  request  as  it  pertains  to 
motor  carriers  providing  joint  service 
with  water  carriers  in  the 
noncontiguous  domestic  trade. 

Request  for  Comments 

Comments  (an  original  and  10  copies] 
must  be  in  writing  and  are  due  10  days 
after  publication  of  this  notice. 

Small  Entities 

Because  this  is  not  a  notice  of 
proposed  rulemaking  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  we  need  not 
conduct  at  this  point  an  examination  of 
impacts  on  small  entities.  Commentors 
may  address  whether  our  consideration 
of  petitioners'  requested  relief  would 
have  significant  economic  effects  on  any 
substantial  number  of  small  entities. 

Enviromnent 

The  issuance  of  this  notice  and 
request  for  comments  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 
Commentors  may  address  whether  a 
determination  to  grant  the  requested 
relief  would  significantly  affect  either 
the  quality  of  the  human  environment 
or  the  conservation  of  energy  resources. 

Authority:  49  U.S.C.  721(a)  and  13702(a]. 
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Decided:  April  19, 1996. 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen.  , 

Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  96-10261  Filed  4-24-96,  8:45  am) 
BILLING  COOE  4»15-0e-l> 


National  Highway  Traffic  Safety 
Administration 

Safety  Performance  Standards, 
Research  and  Safety  Assurance 
Programs  IMeetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  NHTSA  Industry 
Meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory,  safety 
assurance  and  other  programs.  In 
addition,  NHTSA  will  hold  a  separate 
public  meeting  to  describe  and  discuss 
specific  research  and  development 
projects. 

DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  its  vehicle 
regulatory,  safety  assurance  and  other 
programs  will  be  held  on  June  13, 1996, 
beginning  at  9:45  a.m.  and  ending  at 
approximately  12:30  p.m.  Questions 
relating  to  the  above  programs  must  be 
submitted  in  writing  by  June  3, 1996,  to 
the  address  shown  below.  If  sufficient 
time  is  available,  questions  received 
after  Jime  3,  may  be  answered  at  the 
meeting.  The  individual,  group  or 
company  submitting  a  question(s)  does 
not  have  to  be  present  for  the 
question(s)  to  be  answered.  A 
consohdated  list  of  the  questions 
submitted  by  June  3, 1996,  and  the 
issues  to  be  discussed  vsrill  be 
transmitted  to  interested  persons  by 
Jime  7, 1996,  and  will  be  available  at  the 
meeting.  Also,  the  agency  will  hold  a 
second  pubUc  meeting  on  June  12, 
devoted  exclusively  to  a  presentation  of 
research  and  development  programs. 
This  meeting  will  begin  at  1:30  p.m.  and 
end  at  approximately  5:00  p.m.  That 
meeting  is  described  more  fully  in  a 
separate  annoimcement.  After  the  June 
meetings,  the  next  NHTSA  Technical 
Industry  Public  Meeting  wrill  be  held  on 
September  12  at  the  Best  Western 
Tysons  Westpark  Hotel.  9401  Westpark 
Drive.  McLean,  Virginia.  The  Research 
and  Development  (R&D)  Industry 
meeting  will  be  held  on  September  11 
at  the  same  location  beginning  at  1:30 
p.m.  The  last  NHTSA  Industry  Meeting 


of  this  year  will  be  held  on  December 
12,  1996  from  9:45  a.m.  to  12:30  p.m.  at 
the  Royce  Hotel,  31500  Wick  Road, 
Romulus,  MI.  The  Research  and 
Development  Industry  meeting  will  be 
held  December  11. 1996  from  1:30  p.m. 
to  5:00  p.m.  at  the  same  location. 
ADDRESSES:  Questions  for  the  June  13, 
NHTSA  Technical  Industry  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  and  safety  assurance 
programs,  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Safety  Performance  Standards,  NPS-01, 
National  Highway  Traffic  Safety 
Administration.  Room  5401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Fax  number  (202)  366-4329.  The 
meeting  will  be  held  at  the  Royce 
Hotel— Detroit  Metro  Airport,  31500 
Wick  Road,  Romulus,  Michigan  48174. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
will  hold  this  regular,  quarterly  meeting 
to  answer  questions  fit>m  the  public  and 
the  regulated  industries  regarding  the 
agency's  vehicle  regulatory,  safety 
assurance  and  other  programs. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  to  ongoing  regulatory  actions 
should  be  submitted,  as  in  the  past,  the 
agency's  Safety  Performance  Standards 
Office.  The  purpose  of  this  meeting  is  to 
focus  on  those  phases  of  NHTSA 
activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  ins{>ection  in  the 
NHTSA  Teclmical  Reference  Section  in 
Washington,  DC,  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  100  to  150 
pages)  upon  request  to  NHTSA 
Technical  Reference  Section,  Room 
5108,  400  Seventh  Street,  SW., 
Washington  DC  20590. 

The  Technical  Reference  Section  is 
open  to  the  public  from  9:30  a.m.  to  4:00 
p.m. 

We  would  appreciate  the  questions 
you  send  us  to  be  organized  by 
categories  to  help  us  to  process  the 
questions  into  agenda  form  more 
efficiently. 

Sample  format  as  follows: 

I.  Rulemaking 

A.  Crashavoidance 

B.  Crashworthiness 
C  Other  Rulemakings 

n.  Consumer  Information 
m.  Miscellaneous 

NHTSA  will  provide  auxiUary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts. 


Brailled  materials,  or  large  print 

materials  and/or  a  magnifying  device). 

please  contact  Barbara  Carnes  on  (202) 

366-1810,  by  COB  May  31 .  1996. 

Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

IFR  Doc.  96-10122  Filed  4-24-%;  8:45  ami 

BILLMQ  COOE  4t10-a*-M 


DEPARTMENT  OF  THE  TREASURY 

Domestic  Finance;  Notice  of  Open 
Meeting  of  the  Advisory  Committee; 
U.S.  Community  Adjustment  and 
investment  Program 

The  Department  of  the  Treasury, 
pursuant  to  the  North  American  Free 
Trade  Agreement  ("NAFTA") 
Implementation  Act  (Pub.  L.  No.  103- 
182),  established  an  advisory  committee 
(the  "Advisory  Committee")  for  the 
community  adjustment  and  investment 
program  (the  "Program").  The  Program 
will  provide  financing  to  businesses  and 
individuals  to  create  new  jobs  in 
communities  adversely  impacted  by 
NAFTA.  The  charter  of  the  Advisory 
Committee  has  been  filed  in  accordance 
with  the  Federal  Advisory  Committee 
Act  of  October  6,  1972  (Pub.  L  No.  92- 
463),  with  the  approval  of  the  Secretary 
of  the  Treasury. 

The  Advisory  Committee  consists  of 
nine  members  of  the  public,  appointed 
by  the  President,  who  collectively 
represent:  (1)  Community  groups  whose 
constituencies  include  low-income 
families:  (2)  scientific,  professional, 
business,  nonprofit,  or  public  interest 
organizations  or  associations,  which  are 
neither  affihated  with,  nor  under  the 
direction  of,  a  government;  and  (3)  for- 
profit  business  interests. 

The  objectives  of  the  Advisory 
Committee  are  to;  (1)  Provide  informed 
advice  to  the  President  regarding  the 
implementation  of  the  Program;  and  (2) 
review  on  a  regular  basis,  the  operation 
of  the  Program,  and  provide  the 
President  with  the  conclusions  of  its 
review.  Pursuant  to  Executive  Order  No. 
12916,  dated  May  13.  1994.  the 
President  established  an  interagency 
committee  to  implement  the  Program 
and  to  receive,  on  behalf  of  the 
President,  advice  of  the  Advison.' 
Committee.  The  committee  is  chaired  by 
the  Secretary  of  the  Treasury. 

A  meeting  of  the  Advisory  Committee, 
which  will  be  open  to  the  pubhc,  will 
be  held  on  Friday.  May  10,  1996  from 
9:00  a.m.  to  3:00  p.m.  at  the  U.S. 
Department  of  Agricuhure,  Jamie  L. 
Whitten  Administration  Building.  Room 
107A,  14th  and  Independence  Avenue, 
SW.,  Washington,  DC  20250  (main 
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entrance  at  Jefferson  Drive).  The  room 
will  accommodate  approximately  100 
persons  and  seating  is  available  on  a 
first-come,  first-serve  basis,  unless  space 
has  been  reserved  in  advance.  Due  to 
limited  seating,  prospective  attendees 
are  encouraged  to  contact  the  person 
listed  below  prior  to  May  7,  1996.  If  you 
would  like  to  have  the  Advisory- 
Committee  consider  a  written  statement, 
material  must  be  submitted  to  the  U.S. 
Community  Adjustment  and  Investment 
Program,  Advisory  Committee, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.,  Room  1124. 
Washington,  DC  20220  no  later  than 
May  3,  1996.  If  you  have  any  questions, 
please  call  Dan  Decena  at  (202)  622- 
0637.  (Please  note  that  this  telephone 
number  is  not  toll-free.) 
Mozelie  W.  Thompson, 
Deputy  Assistant  Secretary,  Government 
Financial  Policy. 

|FR  Doc.  96-10134  Filed  4-24-96;  8:45  am] 

BILUNG  CODE  4510-2S-(> 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Fomi  9041 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
ar,d/or  contmuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  LI.S.C. 
3506(C)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9041.  Application  for  Electronic/ 
Magnetic  Media  Filing  of  Business  and 
Employee  Benefit  Plan  Returns. 
DATES:  Written  comments  should  be 
received  on  or  before  June  24,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW,,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  9041,  Application  for 
Electronic/Magnetic  Media  Filing  of 


Business  and  Employee  Benefit  Plan 
Returns. 

OMB  Number:  1545-1079. 

Form  Number:  Form  9041. 

Abstract:  Form  9041  is  used  by 
fiduciaries,  partnerships,  and  plan 
sponsors/administrators  as  an 
application  to  file  Forms  1041,  1065. 
5500, 5500-C/R,  or  5500EZ 
electronically  or  on  magnetic  media; 
and  by  software  firms,  service  bureaus, 
and  electronic  transmitters  to  develop 
auxiUary  services. 

Current  Actions:  Form  9041  is  being 
revised  to  delete  line  5,  because  this 
information  is  no  longer  needed. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  18 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  900  hours. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu^den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  19,  1996. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  96-10274  Filed  4-24-96:  8:45  am] 

BILLING  CODC  4a30-ei-0 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  of  Open  Meeting  of  the 

Information  Reporting  Program 

Advisory  Committee. 

SUMMARY:  In  1991  the  IRS  established 
the  Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
primary  purpose  of  IRPAC  is  to  provide 
an  organized  public  forum  for 


discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  offers  constructive 
observations  about  current  or  proposed 
poUcies,  programs,  and  procedures  and. 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program  (IRP). 

There  will  be  a  meeting  of  IRPAC  on 
Tuesday  and  Wednesday.  May  14-15, 
1996.  The  meeting  will  be  held  in  Room 
3313  of  the  Internal  Revenue  Service 
Building,  which  is  located  at  1111 
Constitution  Avenue.  NW.,  Washington. 
DC.  A  summarized  version  of  the 
agenda  along  with  a  list  of  topics  that 
will  be  discussed  are  listed  below. 

Summarized  Agenda  for  Meeting  on 
May  14-15, 1996 

Tuesday,  May  14,  1996 

9:30    Public  Meeting  Opens 
11:30     Break  for  Lunch 
1 :00     IRPAC  Presentations  Continue 
4:00    Adjourn  for  the  Day 

Wednesday,  May  15,  1996 

9:30    Public  Meeting  Reconvenes 
12.00    Adjourn 

The  topics  that  will  be  covered  are  as 
follows: 

(1)  Combined  Filing  by  Successor 
Corporations 

(2)  Non-Resident  Alien  Reporting  Issues 
and  Update 

(3)  Discharge  of  Indebtedness  for 
Foreign  Subsidiaries 

(4)  Bar  Coding  on  Recipient/State 
Copies  of  Information  Returns 

(5)  Reniunbering  of  Boxes  on  Form 
1099-B 

(6)  Tax  Deposit  Reconciliations  of  Form 
945  with  Form  1099  Withholding 

(7)  Clarifications  in  Annual  Instructions 
for  Forms  1099,  1098,  and  W-2G 

(8)  Simplified  Tax  and  Wage  Reporting 
System  (STAWRS)  Update 

(9)  Form  W-9  Instructions  Clarifications 

(10)  Closing  Agreements  in  lieu  of 
Corrected  1099's 

(11)  Dividends  on  Employee  Stock 
Ownership  Plans  (ESOP) 

(12)  Rollovers  of  Ineligible  Amounts 

(13)  Form  5498.  New  Box  5  for  1996 

(14)  Logos  on  Form  1099  Payee 
Statements 

(15)  Electronic  Financial  Tax  Payment 
System  (EFTPS)  Update 

(16)  Updates  on  Martinsburg  Computing 
Center  Seminars  and  Faxback  of  IRP 
Forms 

(17)  SS-8  Determination  Centers  Update 

(18)  Update  on  Federal/State 
Information  Reporting  Initiatives 

(19)  Form  1040  Instructions  Regarding 
Mortgage  Interest 

Note:  Last  minute  changes  to  these  topics 
are  possible  and  could  prevent  advance 
notice. 


SUPPLEMENTARY  INFORMATION:  IRPAC 
reports  to  the  National  Director.  Office 
of  Service  Center  Compliance,  who  is 
the  executive  responsible  for 
information  reporting  and  is  charged 
with  its  system  wide  planning  and 
improvement.  IRPAC  is  instrumental  in 
providing  advice  to  enhance  the  IRP 
Program.  Increasing  participation  by 
external  stakeholders  in  the  planning 
and  improvement  of  the  tax  system  will 
help  achieve  the  goals  of  increasing 
voluntary  compUance  and  reduction  of 
burden.  IRPAC  is  currently  comprised 
of  20  representatives  from  various 
segments  of  the  private  sector  payer 
commimity.  IRPAC  members  are  not 
paid  for  their  time  or  services,  but 
consistent  with  Federal  regulations, 
they  are  reimbursed  for  their  travel  and 
lodging  expenses  to  attend  two  meetings 
each  year. 

DATES:  The  meeting  will  be  open  to  the 
pubUc.  and  wall  be  in  a  room  that 
accommodates  approximately  90 
people,  including  members  of  IRPAC 
and  IRS  officials.  Seats  are  available  to 
the  pubUc  on  a  first-come,  first-served 
basis.  In  order  to  get  your  name  on  the 
building  access  Ust,  notification  of 
intent  to  attend  this  meeting  must  be 
made  with  Ms.  Tommie  Matthews  no 
later  than  Friday,  May  10.  1996.  Ms. 
Matthews  can  be  reached  at  202-622- 
4214  (not  a  toll-free  number). 
Notification  of  intent  to  attend  should 
include  your  name,  organization  and 
phone  number.  If  you  leave  this 
information  for  Ms.  Matthews  in  a 
voice-mail  message,  please  spell  out  all 
names.  A  draft  of  the  agenda  wall  be 
available  via  facsimile  transmission  the 
week  prior  to  the  meeting.  Please  call 
Ms.  Matthews  on  or  after  Monday  May 
6. 1996  to  have  a  copy  of  the  agenda 
faxed  to  you.  Please  note  that  a  draft 
agenda  will  not  be  available  imtil 
Monday.  May  6. 

ADDRESSES:  If  you  would  like  to  have 
IRPAC  consider  a  written  statement  at  a 
future  IRPAC  meeting  (not  the  May  1996 
meeting),  please  write  to  Kate  LaBuda  at 
IRS.  Office  of  Service  Center 
Compliance,  CP:CO:SC:P.  Room  2013. 
1111  Constitution  Avenue,  NW., 
Washington,  DC,  20224. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
give  notification  of  intent  to  attend  this 
meeting,  call  Ms.  Tommie  Matthews  at 
202-622-4214  (not  a  toll-free  number). 
For  general  information  about  IRPAC 
call  Kate  LaBuda  at  202-622-3404  (not 
a  toll-free  number). 


.    Dated:  April  18. 1996. 
Bob  Longibrd, 

(Acting)  Director.  Office  of  Payer  Compliance, 
Service  Center  Compliance. 
[FR  Doc.  96-10281  Filed  4-24-96;  8:45  am] 
BILLINQ  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Edmund  S.  Muskie  Fellowship 
Program 

ACTION:  Notice;  request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs,  Academic  Exchange  Programs 
Division.  European  Programs  Branch  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)(3)-l  may 
apply  to  administer  the  recruitment, 
selection,  placement,  monitoring, 
evaluation,  and  follow-on  activities  for 
the  Edmund  S.  Muskie  Fellowship 
Program.  Organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  are  not 
eligible  for  this  competition. 

The  Edmund  S.  Muskie  Fellowship 
Program  selects  outstanding  citizens  of 
the  New  Independent  States  (NIS)  and 
the  Baltics  to  receive  scholarships  for 
Master's-level  study  and  professional 
development  in  the  United  States  in  the 
fields  of  business  administration, 
economics,  law,  and  pubUc 
administration.  Fellowships  are 
awarded  to  qualified  young  and  mid- 
career  individuals  who  are  citizens  of 
Armenia,  Azerbaijan",  Belarus,  Estonia. 
Georgia,  Kazakstan,  Kyrgyzstan,  Latvia. 
Lithuania,  Moldova,  the  Russian 
Federation,  Tajikistan.  Turkmenistan. 
Ukraine,  or  Uzbekistan.  Interested 
organizations  should  read  the  complete 
Ff^eral  Register  announcement  and 
request  a  Solicitation  Package  from 
USIA  prior  to  preparing  a  proposal. 

'Please  note:  Programs  with  Azerbaijan  are 
subject  to  restrictions  of  Section  907  of  the 
Freedom  SupfKJrt  Act:  Employees  of  the 
Govemment  of  Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation,  and  no  U.S.  participant 
overseas  may  work  for  the  Goverament  of 
Azerbaijan  or  any  of  its  instrumentalities.  In 
addition,  the  Goverament  of  Azerbaijan  or 
any  of  its  instrumentalities  will  have  no 
control  in  the  actual  selection  of  participants. 

Edmund  S.  Muskie  Fellows  enroll  in 
graduate  degree,  certificate,  and  non- 
degree  programs  lasting  one-to-two 
academic  years.  It  is  estimated  that 


approximately  100-130  Fellows  will 
participate  in  the  1997  program. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  PubUc  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Govemment  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  imite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  ♦   •   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  SoUcifation 
Package.  USLA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  LISIA  concemmg 
this  announcement  should  refer  to  the 
above  title  and  reference  number  £/ 
AEE-97-01. 

DEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  DC  time 
on  Thursday,  June  20.  1996.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  June  20, 
1996,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  applicani  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT:  Tfte 

Office  of  Academic  Programs.  European 
Programs  Branch.  E/AEE,  Room  246. 
U.S.  Information  Agencv,  301  4th  Street. 
S.W..  Washmgton,  DC.  20547.  (P)202- 
205-0525.  (F)202-260-7985.  (E-Mail) 
LShane@USIA.gov  to  request  a 
Sohcitation  Padtage  containing  more 
detailed  award  criteria,  required 
apphcation  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOVWLOAD  A  SOUCtfATlON  PACKAGE 
VIA  INTERNET:  The  Solicitation  Package 
may  be  downloaded  from  USL\'s 
website  at  http;//'www. usia.gov/  or  from 
the  Internet  Gopher  at  gopher.usia.gov. 
Select  "Education  and  Cultural 
Exchanges",  then  select  "Current 
Request  for  Proposals  (RFPs).  '  Please 
read  "About  the  Following  RFPs"  before 
beginning  to  download. 

Please  specify  USIA  Program  Officer/ 
Specialist  Laura  Shane  on  all  inquiries 
and  correspondence.  Interested 
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applicants  should  read  the  complete 
Federal  Registec  announcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadline  has 
passed,  Agency  staff  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  the  Bureau  proposal 
review  process  has  been  completed. 
SUBMISSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  14  copies  of 
the  application  should  be  sent  to:  U.S. 
hiformation  Agency.  Ref.:  E/AEE-97-01, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street.  S.W.. 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 
DIVERSITY  GUIDELINES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  "Support  for  Diversity"  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

SUPPt.EMENTARY  INFORMATION: 

Overview 

The  Edmund  S.  Muskie  Fellowship 
Program  is  designed  to  foster 
democratization  and  the  transition  to 
market  economies  in  the  former  Soviet 
Union  and  Baltic  States  though 
intensive  academic  and  professional 
training.  Since  the  program's  inception 
in  fiscal  year  1992,  over  650 
Fellowships  have  been  awarded.  The 
academic  component  of  the  progremi 
begins  in  the  fall  semester  of  the  year  of 
award  and  follows  the  normal  one-  or 
two-year  academic  cycle.  Fellows  take 
part  in  eight-  to  twelve-week  internships 
during  the  summer  following  the  first 
academic  year.  While  Fellows  are 
closely  assisted  in  their  internship 


search  by  host  institutions,  sponsoring 
organizations,  and  USIA,  the  primaxy 
responsibility  for  securing  appropriate 
internships  remains  with  the  Fellows. 
Fellows  placed  in  one-year  graduate 
programs  return  home  at  the  conclusion 
of  their  internship.  Fellows  placed  in 
two-year  graduate  programs  return  to 
their  academic  placement  following  the 
internship.  The  Muskie  Program  is  not 
intended  as  a  precursor  to  doctoral 
studies  in  the  United  States.  At  the  end 
of  their  designated  academic  and 
internship  programs.  Fellows  are 
required  to  return  to  their  home 
countries. 

The  Muskie  Program  includes  the 
fields  of  business  edministration. 
economics,  law,  and  public 
administration.  USIA  anticipates  that 
the  fields  of  mass  communications/ 
journalism,  education  administration, 
library  and  information  science,  and 
public  policy  may  be  added  to  the  1997 
Muskie  Program.  Therefore, 
organizations  should  address  their 
abilities  to  administer  the  program  in 
these  fields  as  well  as  the  four  original 
Muskie  fields. 

In  the  past,  the  Muskie  Program  has 
been  administered  consortially  by  four 
organizations,  working  in  close 
partnership  for  all  phases  of  the 
program.  It  is  anticipated  that  decreases 
in  program  funding  will  necessitate  that 
the  number  of  organizations 
administering  the  Muskie  Program  be 
reduced.  Applicant  organizations  may 
apply  to  administer  the  program 
individually  or  via  a  consortial 
arrangement  as  long  as  one  organization 
is  designated  as  the  recipient  of  the 
grant.  Organizations  may  also  indicate 
in  their  proposals  a  plan  to  work 
cooperatively  with  one  or  more 
applicant  organizations.  However, 
organizations  must  also  clearly  state 
their  individual  capabilities. 

Proposing  organizations  must 
demonstrate  the  ability  to  administer  all 
aspects  of  the  Muskie  program — 
advertisement,  recruitment,  selection, 
placement,  orientation.  Fellow 
monitoring  and  support,  financial 
management,  evaluation,  follow-on.  and 
alumni  tracking  and  programming. 
Applicant  organizations  should 
demonstrate  the  ability  to  recruit  and 
select  a  diverse  pool  of  candidates  from 
various  geographic  regions  within  the 
NIS  and  Baltics.  Additionally, 
organizations  will  be  asked  to  assist  in 
the  recruitment  and  selection  of 
appropriate  host  institutions  from 
throughout  the  United  States  for  pre- 
academic,  ESL.  and  academic  programs. 
Administering  organizations  will  act  as 
the  principal  liaison  with  Muskie  host 
institutions.  Additionally,  organizations 


should  demonstrate  the  ability  to  work 
with  private  sector  organizations  in  the 
United  States,  NIS  and  Baltics  to 
facilitate  to  Fellows'  professional 
development  and  post-program  re-entry. 
Further  details  on  specific  program 
responsibilities  can  be  found  in  the 
Project  Objectives,  Goals,  and 
Implementation  (POGI)  Statement 
which  is  part  of  the  formal  Solicitation 
Package  available  from  USIA. 

Awards  will  begin  on  or  about 
October  1. 1996.  and  will  be 
approximately  three  years  in  duration. 
Initial  recruitment  and  selection 
activities  will  be  performed  by  the 
current  administering  organizations. 

Guidelines 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 

The  level  of  funding  for  fiscal  year 
1997  is  uncertain;  proposal  budgets 
should  not  exceed  $5  million. 

Organizations  must  submit  a 
comprehensive  line  item  budget  based  • 
on  the  specific  guidance  in  the 
Solicitation  Package.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget. 
Organizations  whose  proposals  include 
an  administrative  budget  that  is  less 
than  20%  of  the  grant  amount  requested 
from  USIA  will  be  given  preference. 
Detailed  guidance  on  budget 
preparation  is  included  in  the  Project 
Objectives.  Goals  and  Implementation 
(POGI)  statement.  Please  refer  to  the 
complete  Solicitation  Package  for 
complete  budget  guidelines  and 
formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  Eastern  Europe  and  NIS  Affairs 
and  the  USIA  posts  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  die  General  Counsel  or 
by  other  Agency  elements.  Fimding 
decisions  are  at  the  discretion  of  the 
USLA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements]  resides  with 
the  USIA  grants  officer. 
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Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  cany  equal 
weight  in  the  proposal  evaluation: 

ll.)  Quality  of  program  plan: 
Proposed  programs  should  include 
academic  rigor,  thorough  conception  or 
project,  demonstration  of  meeting 
participant  needs,  contributions  to 
understanding  the  partner  country, 
proposed  alumni  activities,  specific 
details  of  recruitment,  selection  and 
monitoring  processes,  a  thorough 
evaluation  plan,  proposed  follow-on, 
and  relevance  to  USlA's  mission. 

(2.)  Program  planning  and 
institutional  capacity:  A  detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Proposals 
should  clearly  demonstrate  how  the 
institution  and  its  staff  will  meet  the 
program  objectives  and  plan. 

(3.)  Track  record:  Relevant  USIA  and 
outside  assessments  of  the 
organization's  experience  with 
international  exchanges; 

(4.)  Multiplier  effect/impact:  The 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
development  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  in  promoting  mutual 
understanding  will  be  evaluated. 

(5.)  Value  of  U.S.-partner  country 
relations:  The  assessment  by  USlA's 
geographic  area  office  of  the  need, 


potential  impact,  and  significance  of  the 
project  with  the  partner  countries. 

(6.]  Cost-effectiveness:  A  key  measure 
of  cost-effectiveness  is  the  imit  cost  to 
the  Agency.  This  is  the  total  request  of 
USIA  monies  divided  by  the  number  of 
fellow-months  (number  of  fellows 
multiplied  by  the  niunber  of  program 
months).  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

(7.)  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

(8.)  Diversity  and  pluralism: 
Preference  will  be  given  to  proposals 
that  demonstrate  efforts  to  provide  for 
the  participation  of  students  with  a 
variety  of  major  disciplines,  from 
diverse  regions,  and  of  different  socio- 
economic and  ethnic  backgrounds,  to 
the  extent  feasible  for  the  applicant 
institutions.  The  Agency  will  seek  to 
achieve  maximum  geographic  diversity 
in  recruitment,  selection  and  placement 
of  participants  through  its  award  of 
grants. 

(9.)  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  which  insures  that 
USLA-supported  programs  are  not 
isolated  events.  Proposals  should 
include  a  plan  for  alumni  tracking  and 
coordination  that  demonstrates  the 


willingness  to  provide  data  to  and 
coordinate  tracking  writh  USLA  and  USIS 
Posts  overseas. 

(10.)  Project  evaluation:  Proposals 
should  provide  a  plan  for  evaluation  by 
the  grantee  institution  to  determine  the 
success  of  the  project.  Special  attention 
should  be  given  to  measuring  long-term 
program  effectiveness. 

Notice 

The  terms  and  conditions  published 
kin  this  RFP  are  binding  and  may  not 
be  modified  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availabihty  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

NoUficatioii 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated.  April  19. 1996. 
Dell  PendergTMt, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  96-10239  Filed  4-24-96;  8;45  ami 
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Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  13 

Federal  Reserve  System 

12  CFR  Parts  208  and  211 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  368 


Government  Securities  Sales  Practices; 
Proposed  Rule 


UMI 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttie 
Currency 

12CFRPart13 

[Docket  No.  96-09] 
RIN  1557-AB52 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  211 
[Regulations  H  and  K,  Docket  No.  R-0921] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  368 
RIN  3064-AB66 

Government  Securities  Sales  Practices 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency;  Board  of  Governors  of  the 
Federal  Reserve  System;  Federal  Deposit 
Insurance  Corporation. 
ACTION:  Joint  notice  of  proposed 
rulemaking. 

summary:  The  Comptroller  of  the 
Currency  (OCC),  Board  of  Governors  of 
the  Federal  Reserve  System  (Board),  and 
the  Federal  Deposit  Insurance 
Corporation  (FDIC)(collectively.  Federal 
banking  agencies  or  agencies)  are 
requesting  comment  on  a  proposed  rule 
regarding  the  responsibilities  of  banks 
that  are  government  securities  brokers 
or  dealers  with  respect  to  sales  practices 
concerning  government  securities.  The 
proposed  rule  would  establish  standards 
concerning  the  recommendations  to 
customers  and  the  conduct  of  business 
by  a  bank  that  is  a  government  securities 
broker  or  dealer.  The  agencies  also 
propose  to  adopt  an  interpretation 
concerning  recommendations  to 
institutional  customers  with  respect  to 
government  securities  transactions. 
DATES:  Comments  must  be  received  by 
June  24.  1996. 

ADDRESSES:  Comments  should  be 
directed  to: 

OCC:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington.  DC  20219,  Attention: 
Docket  No.  96-09;  FAX  number  202/ 
874-5274  or  internet  address 
regs.comments@occ.treasury.gov. 
Comments  may  be  inspected  and 
photocopied  at  the  same  location. 

Board:  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20551.  Attention:  Docket  No.  R- 
0921.  or  delivered  to  room  B-2222, 


Eccles  Building,  between  8:45  a.m.  and 
5:15  p.m.  Comments  may  be  inspected 
in  Room  MP-500  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  §261.8  of  the  Board  of  Governor's 
rules  regarding  availability  of 
information,  12  CFR  261.8. 

FDIC:  Jerry  L.  Langley.  Executive 
Secretary,  Attention:  Room  F— 402, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington.  DC 
20429.  Conunents  may  be  delivered  to 
Room  F-400, 1776  F  Street.  NW., 
Washington.  DC  20429.  on  business 
days  between  8:30  a.m.  and  5  p.m.  or 
sent  by  facsimile  transmission  to  FAX 
number  202/898-3838  or  via  Internet  to: 
comments@fdic.gov.  Comments  will  be 
available  for  inspection  and 
photocopying  in  room  7118,  550  17th 
Street,  NW..  Washington.  1)C  20429. 
8:30  a.m.  and  5:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Ellen  Broadman,  Director,  or 
Elizabeth  Malone,  Senior  Attorney, 
Securities  &  Corporate  Practices 
Division  (202/874-5210). 

Board:  Oliver  Ireland,  Associate 
General  Counsel  (202/452-3625).  or 
Lawranne  Stewart,  Senior  Attorney 
(202/452-3513).  Legal  Division.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 

FDIC:  WiUiam  A.  Stark.  Assistant 
Director  (202/898-6972).  Miguel 
Browne.  Deputy  Assistant  Director  t202/ 
898-6789).  Dennis  Olson.  Senior 
Financial  Analyst  (202/898-7212). 
Division  of  Supervision;  Jeffrey  M. 
Kopchik.  Counsel.  (202/898-3872). 
Legal  Division.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
N.W.  Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION:  The 
Government  Securities  Act 
Amendments  of  1993  (Amendments) 
included  a  provision  permitting  the 
Federal  banking  agencies  to  adopt  sales 
practice  rules  for  sales  of  government 
securities  by  banks  that  have  Eled,  or 
are  required  to  file,  notice  as 
goverrunent  securities  brokers  or 
dealers.  The  Amendments  also 
authorized  the  National  Association  of 
Securities  Dealers  (NASD)  to  adopt  sales 
practice  rules  with  respect  to  sales  of 
government  securities  by  government 
securities  broker/ dealers  that  are 
members  of  the  NASD.  See  Pub.L.  103- 
202.  section  106  (15  U.S.C.  78o-3  and 
780-5). 

The  NASD,  acting  under  its  new 
authority,  has  approved  a  proposal  to 
extend  its  Rules  of  Fair  Practice,  where 
appropriate,  to  activities  relating  to 


government  securities,  and  has 
forwarded  the  proposal  to  the  Securities 
and  Exchange  Commission  (SEC)  for 
approval.'  The  NASD  proposal  includes 
the  extension  to  government  securities 
transactions  of  section  1  (NASD 
Business  Conduct  Rule)  and  section  2 
(NASD  Suitability  Rule)  of  Article  III  of 
the  NASD  Rules  of  Fair  Practice  (NASD 
Rules).  At  the  same  time,  the  NASD 
approved  an  interpretation  concerning 
suitability  obligations  to  institutional 
customers  under  section  2  (NASD 
Suitability  Interpretation). ^  This 
interpretation  addresses  the 
responsibilities  of  brokers  and  dealers 
under  the  NASD  SuitabiUty  Rule  with 
respect  to  recommendations  to 
institutional  customers  and  also  is 
subject  to  SEC  approval. 

The  OCC,  Board,  and  the  FDIC  are 
requesting  comment  on  the  adoption  of 
rules  substantially  similar  .to  the  NASD 
Business  Conduct  Rule  and  the  NASD 
Suitability  Rule  and  on  the  adoption  of 
an  intei^retation  substantially  similar  to 
the  NASD  Suitability  Interpretation.' 
The  agencies  request  comment  on  the 
application  of  such  requirements  to  the 
government  securities  transactions  of 
banks  that  are  required  to  file  notice 
luider  the  provisions  of  the  Government 
Securities  Act  (15  U.S.C.  78o-5(a))  and 
applicable  Treasury  rules  (17  CFR 
400.1(d)  and  401). 

The  NASD  Rules 

The  NASD  Business  Conduct  Rule 
provides  that  "[a]  member,  in  the 
conduct  of  his  business,  shall  observe 
high  standards  of  commercial  honor  and 
just  and  equitable  principles  of  trade."* 


'  Amendments  to  the  NASD  proposal  have  been 
published  for  comment  by  the  SEC  61  FR  1 1655 
(March  21,  1996).  The  comment  period  on  this 
notice  closes  on  April  22,  1996.  The  full  NASD 
proposal  was  published  for  comment  by  the  SEC  on 
October  24, 1995.  60  FR  54530. 

^  Id.  The  NASD  published  its  proposed 
interpretation  for  comment  on  two  occasions  prior 
to  its  adoption.  See  NASD  Notice  to  Members  9S- 
21  (April  1995)  and  NASD  Notice  to  Members  94- 
62  (August  1994). 

'  Should  further  amendments  be  made  to  the 
NASD  proposal  with  respect  to  the  NASD  Business 
Conduct  or  Suitability  Rules  or  the  NASD 
Suitability  Interpretation  prior  to  final  approval  by 
the  SEC,  the  agencies  will  consider  incorporating 
such  amendments  into  the  fmal  rule.  Commenters 
therefore  should  consider  any  further  amendments 
to  the  NASD  proposal  in  commenting  on  the 
agencies'  proposed  rules. 

Additionally,  at  the  present  time  the  agencies  are 
not  considering  the  adoption  of  rules  similar  to 
other  NASD  Rules,  as  the  agencies  believe  that  the 
standard  established  by  the  NASD  Business 
Conduct  Rule  is  sufTiciently  broad  that  practices 
that  arise  in  connection  with  the  government 
securities  activities  of  banks  may  be  dealt  with 
adequately  under  such  a  rule. 

*NASD  Rules  of  Fair  Practice  (NASD  Rules), 
Article  m,  section  1.  The  agencies  do  not  propose 
to  adopt  any  of  the  NASD's  specific  interpretations 
of  this  rule. 
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The  NASD  Suitability  Rule  provides 
that,  in  recommending  a  transaction  to 
a  customer,  a  member  must  have 
"reasonable  grounds  for  believing  that 
the  recommendation  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs." '  The 
rule  also  provides  that,  for  customers 
that  are  not  institutional  customers,  the 
member  must  make  reasonable  efforts  to 
obtain  information  concerning  the 
customer's  financial  and  tax  status  and 
investment  objectives  before  executing  a 
transaction  recommended  to  the 
customer.*  The  NASD  Suitability  Rule 
applies  only  in  situations  where  a 
member  makes  a  "recommendation"  to 
its  customer. 

The  NASD  Suitability  Interpretation 

The  NASD  Suitability  Interpretation 
identifies  factors  that  may  be  relevant 
when  evaluating  compliance  with  the 
NASD  Suitability  Rule  with  respect  to 
an  institutional  customer  other  than  a 
natural  person.  The  interpretation  sets 
forth  the  two  most  important 
considerations  in  determining  the  scope 
of  a  government  seciuities  broker's  or 
dealer's  responsibilities  under  the 
NASD  Suitabihty  Rule  with  respect  to 
an  institutional  customer.  Those  two 
considerations  are  (1)  the  customer's 
capability  to  evaluate  investment  risk 
independently  and  (2)  the  extent  to 
which  the  customer  exercises 
independent  judgement  in  evaluating  a 
member's  recommendation.  The  NASD 
Suitabihty  Interpretation  provides  that  a 
government  securities  broker  or  dealer 
may  be  considered  to  have  met  the 
requirements  of  the  NASD  Suitability 
Rule  with  respect  to  a  particular 
institutional  customer  where  the 
government  seciuities  broker  or  dealer 
has  reasonable  grounds  to  determine 
that  the  institutional  customer  is 
capable  of  independently  evaluating 
investment  risk  and  is  exercising 
independent  judgement  in  evaluating  a 
recommendation. 

The  NASD  Suitability  Interpretation 
sets  forth  certain  factors  for  brokers  or 
dealers  to  apply  in  evaluating  an 
institutional  customer's  capacity  to 
evaluate  investment  risk  independently. 
Factors  considered  relevant  to  this 
determination  include  the  customer's 


>NASD  Rules.  Article  m.  section  2(a). 

*NASD  Rules,  Art.  m.  section  2(b).  For  the 
purposes  of  section  2,  an  institutional  customer 
includes  a  bank,  savings  and  loan  association, 
insurance  company,  registered  investment  company 
or  investment  advisor,  or  any  other  entity  with  total 
assets  of  at  least  $50  million.  NASD  Rules,  Art.  ID, 
section  21.  As  part  of  the  revisions  to  the  NASD 
Rules,  this  definition  will  t>e  incor[>orated  in 
section  2. 


use  of  consultants  or  advisors,  the 
experience  of  the  customer  generally 
and  with  respect  to  the  specific 
instrument,  die  customer's  ability  to 
understand  the  investment  and  to 
evaluate  independently  the  effect  of 
market  developments  on  the 
investment,  and  the  complexity  of  the 
security  involved.  The  interpretation 
stresses  that  an  institutional  customer's 
ability  to  evaluate  investment  risk 
independently  may  vary  depending  on 
the  particular  type  of  investment  at 
issue.  An  institutional  customer  with 
general  abiUty  to  evaluate  investment 
risk  may  be  less  able  to  do  so  when 
dealing  with  new  types  of  instnunents 
or  instnunents  with  which  the  customer 
has  little  or  no  experience. 

The  NASD  Suitability  Interpretation 
further  provides  that  a  determination 
that  an  institutional  customer  is  making 
an  independent  investment  decision 
depends  on  factors  such  as  the 
understanding  between  the  member  and 
its  customer  as  to  the  nature  of  their 
relationship,  the  presence  or  absence  of 
a  pattern  of  acceptance  of  the  member's 
recommendations,  the  customer's  use  of 
ideas,  suggestions,  and  information 
obtained  from  other  market 
professionals,  and  the  extent  to  which 
the  customer  has  provided  the  member 
with  information  concerning  its 
portfolio  or  investment  objectives. 

While  the  NASD  Suitabihty 
Interpretation  provides  that  these  factors 
would  be  considered  relevant  in 
evaluating  whether  a  government 
securities  broker  or  dealer  has  fulfilled 
the  requirements  of  the  NASD 
Suitabihty  Rule  with  respect  to  any 
institutional  customer  that  is  not  a 
natural  person,  it  further  provides  that 
the  factors  cited  would  be  considered 
most  relevant  for  an  institutional 
customer  with  at  least  SIO  million  of 
assets  in  its  securities  portfoho  or  under 
management. 

Rules  Applicable  to  Banks 

The  agencies  are  requesting  comment 
on  whedier  they  should  adopt  rules 
substantially  similar  to  the  NASD 
Business  Conduct  Rule  and  Suitability 
Rule  and  the  NASD  Suitabihty 
Interpretation  for  banks  that  are 
government  seciuities  brokers  or  dealers 
in  order  to  provide  standards  with 
respect  to  government  securities  sales 
practices  by  such  banks.  Compliance 
with  such  rules  by  a  bank  would  be 
enforced  principally  through  the 
examination  process  on  the  basis  of  the 
examiner's  assessment  of  an 
institution's  pohcies  and  procedures 
and  its  adherence  to  those  pohcies  and 


procedures.'  The  NASD  Rules,  on  the 
other  hand,  are  enforced  through 
complaints  filed  with,  and  proceedings 
before,  an  NASD  District  Business 
Conduct  Committee  or  other  NASD 
committee.^  The  differences  in  the 
process  by  which  such  rules  would  be 
apphed  to  banks  may  raise  questions  as 
to  whether  the  rules  should  be  modified 
to  reflect  the  bank  supervisory 
structure.' 

Request  for  Comments 

The  agencies  request  comment 
generally  as  to  the  need  for  and 
desirabihty  of  the  proposed  rule  and 
interpretation,  and  on  the  following 
specific  issues: 

(1)  Should  the  agencies  adopt  rules 
that  are  substantially  similar  to  the 
NASD  Business  Conduct  Rule  and  the 
NASD  Suitabihty  Rule,  or  would  other 
rules  be  more  appropriate?  Under  the 
NASD  Suitabihty  Rule,  a  member  must 
make  recommendations  based  on  any 
facts  disclosed  by  the  customer  as  to  the 
customer's  other  securities  holdings, 
financial  situation  and  needs,  but  the 
member  is  required  to  request 
information  concerning  financial  and 
tax  status  and  investment  objectives 
only  from  non-institutional  customers. 
Should  a  bank,  like  an  NASD  member, 
be  required  to  request  such  information 
of  non-institutional  customers  before 
making  a  recommendation,  or  should  a 
bank  be  able  to  base  recommendations 
on  the  customer's  investment  objectives 
alone,  without  requesting  or  considering 
information  concerning  the  customer's 
other  holdings  and  financial  situation 
when  such  information  has  not  been 
volunteered?  In  the  alternative,  should 
the  rule  for  banks  be  uniform  for  both 
institutional  and  non-institutional 
customers? 

(2)  In  considering  whether  an 
alternative  to  the  NASD  Rules  would  be 
appropriate  for  banks  operating  as 
government  securities  brokers  and 
dealers,  are  there  benefits  to  consistency 
among  government  securities  brokers 
and  dealers  that  the  agencies  should 


'The  legislative  history  of  the  Government 
Securities  Ad  Amendments  of  1993  provides  no 
indication  that  Congress  intended  the  amendments 
included  in  section  106  of  that  act  to  create  a 
private  right  of  action,  and  the  agencies  do  not 
intend  to  create  a  private  right  of  action  bv  a 
customer  against  a  bank  based  on  a  violation  of  the 
agencies'  rule  or  interpretation.  See  Touche  Boss  (' 
Co  V.  Redington.  442  U.S.  560  (1979). 

»  See  generally  NASD  Code  of  Procedure. 

'In  this  regard,  the  agencies  note  that  the  rules 
of  the  Municipal  Securities  Rulemaking  Board 
CMSRB)  are  enforced  tlirough  the  bank  examination 
process  with  respect  to  banks  thai  are  brokers  or 
dealers  in  municipal  securities.  The  MSRB  rules 
include  provisions  that  are  similar  to  the  NASD 
Business  Conduct  Rule  and  Suitability  Rule.  See 
MSRB  Rules  G-1 7  and  G-1 9. 
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consider?  Given  the  differences  in 
enforcement  mechanisms,  will  equal 
treatment  of  customers  be  more  likely  to 
be  achieved  by  a  rule  that  is  consistent 
with  the  NASD  rule  or  by  an  alternative 
rule? 

(3)  Does  a  rule  substantially  similar  to 
the  NASD  Business  Conduct  Rule 
provide  a  sufficiently  clear  standard  for 
the  conduct  of  sales  of  government 
securities  by  a  bank  that  is  a  government 
securities  broker  or  dealer,  or  is  greater 
specificity  preferable? 

(4)  The  proposed  rule,  like  the  NASD 
Suitability  Rule,  does  not  define  the 
term  "recommendation."  The  agencies 
request  comment  as  to  whether,  given 
the  differences  in  the  nature  of 
government  securities  in  comparison  to 
equity  and  private  debt  securities, 
further  guidance  is  needed  by  banks  on 
the  activities  that  may  be  considered  to 
constitute  a  recommendation  in 
connection  with  discussions  concerning 
goverrmient  securities.  In  particular,  is  it 
sufficiently  clear  that  the  provision  of 
market  observations,  forecasts  about  the 
general  direction  of  interest  rates,  other 
descriptive  or  objective  statements 
concerning  government  securities  or  the 
government  securities  markets,  or  price 
quotations  would  not  be  considered  to 
constitute  making  a  "recommendation" 
concerning  a  government  security, 
absent  other  conduct? 

(5)  Although  the  NASD  has  proposed 
to  extend  its  Rules  of  Fair  Practice 
generally  to  transactions  in  government 
securities,  the  agencies  currently  are 
considering  only  the  adoption  of  rules 
similar  to  the  NASD  Business  Conduct 
Rule  and  Suitability  Rule  and  the  NASD 
Suitability  Interpretation  for  banks 
acting  as  government  securities  brokers 
or  dealers.  Should  the  agencies  consider 
adopting  rules  similar  to  other  sections 
of  the  Rules  of  Fair  Practice  or 
interpretations  similar  to  other  NASD 
interpretations?  '"  For  example,  should 
the  agencies  consider  adopting  a  rule  or 
specific  guidelines  concerning  banks' 
supervision  of  government  securities 
activities?  ' '  Explicit  adoption  of  other 


'"The  agencies  note  thai  the  NASD  does  not  view 
fill  of  lis  Kdir  Pr<i(.ticR  rules  and  interuretalions  as 
applicable  to  government  swunties  transactions, 
and  that  the  manner  in  which  Section  4  is  to  apply 
to  such  transactions  remains  under  consideration. 
The  notice  published  by  the  SEC  includes  an 
amended  summary  list  of  the  .NASD  rules  and 
interpretations  and  their  applii.ability  to 
transactions  in  government  securities  61  KR  11655 
(March  21.  1996|. 

' '  Article  III.  section  27,  of  the  NASD  Rules 
addresses  su[)ervision  by  NASD  members,  and 
requires  the  establishment  and  maintenance  of  a 
system  lo  supervise  the  activities  of  personnel  that 
is  reasonably  designed  lo  achieve  compliance  with 
applicable  law  and  rules.  In  addition  to 
requirements  for  the  establishment  of  written 
procedures,  internal  inspections,  designation  of 


sections  of  the  NASD  Rules  would 
provide  more  certainty  on  how  the 
agencies  will  administer  the  Business 
Conduct  and  Suitability  Rules,  but 
would  limit  the  agencies'  ability  to 
apply  those  rules  flexibly  to  take  into 
account  potentially  distinct  aspects  of 
banks  acting  as  government  securities 
brokers  or  dealers. 

(6)  Should  a  bank  and  its  customer  be 
permitted  to  estabUsh  the  standards 
applicable  to  the  relationship  between 
the  customer  and  the  bank  by 
agreement,  effectively  contracting  out  of 
the  rule?  The  NASD  Suitability 
Interpretation  provides  that  written  and 
oral  agreements  between  the  broker  or 
dealer  and  an  institutional  customer 
will  be  considered  in  determining 
whether  the  broker  or  dealer  has 
fulfilled  its  obligations  under  the  NASD 
Suitability  Rule.  Is  this  sufficient,  or 
should  the  agencies  include  a  more 
specific  provision  for  bank  contracts?  If 
so,  should  such  a  provision  be  limited 
to  negotiated  contracts,  contracts  with 
institutional  customers,  or  some  other 
class  of  contracts?  For  example,  an 
exclusion  could  be  provided  for 
negotiated  contracts,  with  the 
presumption  that  a  contract  between  a 
bank  and  an  institutional  customer,  or 
some  class  of  institutional  customers, 
would  be  considered  to  be  negotiated. 

(7)  Under  the  proposed  rule,  a 
customer  that  is  not  a  bank,  savings  and 
loan  association,  registered  investment 
company,  or  registered  investment 
advisor,  or  that  does  not  have  total 
assets  of  at  least  $50  million  is 
considered  to  be  a  "non-institutional 
customer."  Is  $50  million  in  total  assets 
an  appropriate  measure  for  determining 
which  entities  should  be  considered  to 
be  institutional  customers  for  the 
purposes  of  the  rule?  Are  other 
measures,  such  ap  the  amount  of  "assets 
under  management"  more  appropriate? 
For  example,  the  NASD  Suitability 
Interpretation  and  the  agencies' 
proposed  interpretation  states  that, 
while  the  interpretations  are  apphcable 
to  any  customer  that  is  not  a  natural 
person,  it  is  particularly  relevant  to 
customers  that  have  at  least  $10  million 
in  securities  in  its  portfolio  or  under 
management.  If  such  a  measure  is  more 
appropriate,  what  amount  of  a.ssets  in  a 
portfolio  or  under  management  would 
be  appropriate  in  determining  which 
entities  should  be  treated  as 
institutional  customers  for  the  purposes 
of  the  rule?  Should  the  agencies  adopt 


persons  with  supervisory  responsibility,  and 
investigation  of  qualifit:ations  of  personnel,  the  rule 
includes  provisions  that  facilitate  oversight  by  the 
NASD. 


a  measure  that  is  uniform  for  both  the 
rule  and  the  interpretation? 

A  draft  rule  and  interpretation  based 
on  the  NASD  Business  Conduct  Rule 
and  Suitability  Rule  and  NASD 
Suitabihty  Interpretation,  but  modified 
in  certain  technical  respects  as  needed 
to  apply  to  banks,  follow.   . 

Regulatory  Flexibility  Act 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)),  the  initial  regulatory 
flexibility  analysis  otherwise  required 
under  section  603  of  the  RFA  (5  U.S.C. 
603)  is  not  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  the  agency  publishes  such 
certification  and  a  succinct  statement 
explaining  the  reasons  for  such 
certification  in  the  Federal  Register 
along  with  its  general  notice  of 
proposed  rulemaking. 

Pursuant  to  section  605(b)  of  the  RFA, 
the  OCC.  Board,  and  the  FDIC  each 
individually  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  an  initial 
matter,  the  proposed  rule  would  apply 
only  to  those  banks  that  have  given 
notice  or  are  required  to  give  notice  that 
they  are  government  securities  brokers 
or  dealers  under  section  15C  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  780-5)  and  apphcable  Treasury 
rules  under  section  15C  (17  CFR 
400.1(d)  and  401),  including 
approximately  300  domestic  banks  and 
branches  of  foreign  banks.  Most  small 
banking  institutions  are  not  required  to 
give  notice  under  section  15C,  as 
Treasury  rules  provide  exemptions  for 
financial  institutions  that  engage  in 
fewer  than  500  government  securities 
brokerage  transactions  per  year  and  for 
financial  institutions  with  government 
securities  dealing  activities  limited  to 
sales  and  f>urchases  in  a  fiduciary 
capacity.  See  17  CFR  401.3  and  401.4. 
Other  exemptions  from  the  notice 
requirements  also  are  available.  See  17 
CFR  Part  401. 

Additionally,  the  agencies  note  that 
many  banks  conduct  a  significant 
portion  of  their  securities  activities 
through  subsidiaries  or  affiliates  that  are 
registered  broker-dealers.  Securities 
activities  conducted  in  registered 
broker-dealers  that  are  NASD  members 
are  directly  subject  to  the  NASD  Rules 
and  would  not  be  subject  to  the 
agencies'  proposed  rule. 

Paperwork  Reduction  Act 

in  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 


(44  U.S.C.  3506;  see  also  5  CFR  1320 
Appendix  A.l),  the  agencies  have 
reviewed  the  proposed  rule  and  have 
determined  that  no  collections  of 
information  pursuant  to  the  Paperwork 
Reduction  Act  are  contained  in  the 
proposed  rule. 

OCC  Executive  Order  12866  Statement 

The  OCC  has  determined  that  this 
joint  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866. 

OCC  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Rpform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary'  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulator^' 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  the  joint 
proposed  rule  sets  forth  sales  practice 
responsibilities  of  banks  that  are 
government  securities  brokers  or 
dealers.  The  OCC  has  therefore 
determined  that  the  rule  will  not  result 
in  expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
more  than  $100  million.  Accordingly, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  addressed 
specifically  the  regulatory  alternatives 
considered. 

List  of  Subfects 

12  CFR  Part  13 

Government  securities.  National 
banks. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information,  Crime,  Currency,  Federal 
Reserve  System,  Flood  insurance. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  Banking,  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  368 

Banks,  banking.  Government 
securities. 


Office  of  the  Comptroller  of  the 
Currency 

12  CFR  CHAPTER  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  a  new  part  13  of  chapter  I  of 
title  12  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  to 
read  as  follows: 

PART  13-GOVERNMENT  SECURniES 
SALES  PRACTICES 

Sec. 

13.1  Scope. 

13.2  Definitions. 

13.3  Business  conduct. 

13.4  Recommendations  to  customers. 

13.5  Customer  information. 

Interpretations 

13.100    Obligations  concerning  institutional 
customers. 
Authority:  12  US C.  1  et seq., and  93a;  15 

U.S.C.  780-5. 

§13.1    Scope. 

This  part  applies  to  national  banks 
that  have  filed  notice  as.  or  are  required 
to  file  notice  as.  government  securities 
brokers  or  dealers  pursuant  to  section 
15C  of  the  Securities  Exchange  Act  (15 
U.S.C.  780-5)  and  Department  of 
Treasury  rules  under  section  15C  (17 
CFR40i.l(d)and401). 

§13.2    Definitions. 

(a)  Bank  that  is  a  government 
securities  broker  or  dealer  means  a 
national  bank  that  has  filed  notice,  or  is 
required  to  file  notice,  as  a  government 
securities  broker  or  dealer  pursuant  to 
section  15C  of  the  Sectirities  Exchange 
Act  (15  U.S.C.  780-5)  and  Department  of 
Treasury  rules  under  section  15C  (17 
CFR40i.l(d)and401). 

(b)  Customer  does  not  include  a 
broker  or  dealer  or  a  government 
securities  broker  or  dealer. 

(c)  Non-institutional  customer  means 
any  customer  other  than: 

(1)  A  bank,  savings  association, 
insurance  company,  or  registered 
investment  company; 

(2)  An  investment  advisor  registered 
under  section  203  of  the  Investment 
Advisors  Act  of  1940  (15  U.S.C.  80b-3): 
or 

(3)  Any  entity  (whether  a  natural 
person,  corporation,  paWnership,  trust. 
or  otherwise)  with  total  assets  of  at  least 
$50  million. 

§  1 3.3    Business  conduct 

A  bank  that  is  a  government  securities 
broker  or  dealer  shall  observe  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade  in  the 
conduct  of  its  business  as  a  government 
•  securities  broker  or  dealer. 


§  1 3.4    Recommendations  to  customers. 

In  recommending  to  a  customer  the 
purchase,  sale  or  exchange  of  a 
government  security,  a  bank  that  is  a 
government  securities  broker  or  dealer 
shall  have  reasonable  grounds  for 
believing  that  the  recommendation  is 
suitable  for  the  customer  upon  the  basis 
of  the  facts,  if  any,  disclosed  by  the 
customer  as  to  the  customer's  other 
security  holdings  and  as  to  the 
customer's  financial  situation  and 
needs. 

§  13.5    Customer  infomtation. 

Prior  to  the  execution  of  a  transaction 
recommended  to  a  non-institutional 
customer,  a  bank  that  is  a  government 
securities  broker  or  dealer  shall  make 
reasonable  efforts  to  obtain  information 
concerning 

(a)  The  customer's  financial  status; 

(b)  The  customer's  tax  status; 

(c)  The  customer's  investment 
objectives;  and 

(d)  Such  other  information  used  or 
considered  to  be  reasonable  by  the  bank 
in  making  recommendations  to  the 
customer. 

Interpretations 

§  1 3. 1 00    Ot>iigations  concerning 
institutional  customers. 

(a)  Under  §  13.4.  a  bank  that  is  a 
government  securities  broker  or  dealer 
must  have  reasonable  grounds  for 
believing  that  a  recommendation  to  a 
customer  concerning  a  government 
security  is  suitable  for  the  customer, 
based  on  any  facts  disclosed  by  the 
customer  concerning  the  customer's 
other  security  holdings  and  financial 
situation  and  needs.  The  interpretation 
in  this  section  identifies  factors  that 
may  be  relevant  when  considering  the 
bank's  compliance  with  §  13  4  with 
respect  to  an  institutional  customer 
These  factors  are  not  intended  to  be 
requirements  or  the  only  factors  to  he 
considered,  but  are  offered  merely  as 
guidance  in  determining  the  scope  of  a 
banks  obligations  under  §  13.4. 

(b)  The  two  most  important 
considerations  in  determining  the  scope 
of  a  banks  obligation  under  §  13  4  in 
making  recommendations  to  an 
institutional  customer  are  the 
customer's  capability  to  evaluate 
investment  risk  independentK  and  the 
extent  to  which  the  customer  is 
exercising  independent  judgement  in 
evaluating  a  bank's  recommendation.  A 
bank  must  determine,  based  on  the 
information  available  to  it.  the 
customer's  capability  to  evaluate 
investment  risk.  In  some  cases,  the  bank 
may  conclude  that  the  customer  is  not 
capable  of  making  independent 
investment  decisions  in  general.  In 
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other  cases,  the  institutional  customer 
may  have  general  capability,  but  may 
not  be  able  to  understand  a  particular 
type  of  instrument  or  its  risk.  This  is 
more  likely  to  arise  with  relatively  new 
types  of  instruments,  or  those  with 
significantly  different  risk  or  volatility 
characteristics  than  other  investments 
generally  made  by  the  customer.  If  a 
customer  is  either  generally  not  capable 
of  evaluating  investment  risk  or  lacks 
sufficient  capability  to  evaluate  the 
particular  product,  the  scope  of  a  bank's 
obligation  under  §  13.4  would  not  be 
diminished  by  the  fact  that  the  bank  was 
dealing  with  an  institutional  customer. 
On  the  other  hand,  the  fact  that  a 
customer  initially  needed  help 
understanding  a  potential  investment 
need  not  necessarily  imply  that  the 
customer  did  not  ultimately  develop  an 
understanding  and  make  an 
independent  investment  decision. 

(c)  A  bank  may  conclude  that  a 
customer  is  exercising  independent 
judgement  if  the  customer's  investment 
decision  will  be  based  on  its  own 
independent  assessment  of  the 
opportunities  and  risks  presented  by  a 
potential  investment,  market  factors  and 
other  investment  considerations.  Where 
the  bank  has  reasonable  grounds  for 
concluding  that  the  institutional 
customer  is  making  independent 
investment  decisions  and  is  capable  of 
independently  evaluating  investment 
risk,  then  a  bank's  obligations  under 
§  13.4  for  a  particular  customer  are 
fulfilled,  where  a  customer  has 
delegated  decision-making  authority  to 
an  agent,  such  as  an  investment  advisor 
or  a  bank  trust  department,  the 
interpretation  in  this  section  shall  be 
applied  to  the  agent. 

id)  A  determination  of  capability  to 
evaluate  investment  risk  independently 
will  depend  on  an  examination  of  the 
customer's  capability  to  make  its  own 
investment  decisions,  including  the 
resources  available  to  the  customer  to 
make  informed  decisions.  Relevant 
considerations  could  include: 

(1)  The  use  of  one  or  more 
consultants,  investment  advisers,  or 
bank  trust  departments; 

(2)  The  general  level  of  experience  of 
the  institutional  customer  in  financial 
markets  and  specific  experience  with 
the  type  of  instruments  under 
consideration: 

(3)  The  customer's  abihty  to 
understand  the  economic  features  of  the 
security  involved; 

(4)  The  customer's  abiUty  to 
independently  evaluate  how  market 
developments  would  affect  the  security; 
and 

(5)  The  complexity  of  the  security  or 
securities  involved. 


(e)  A  determination  that  a  customer  is 
making  independent  investment 
decisions  will  depend  on  the  nature  of 
the  relationship  that  exists  between  the 
bank  and  the  customer.  Relevant 
considerations  could  include: 

(1)  Any  written  or  oral  understanding 
that  exists  between  the  bank  and  the 
customer  regarding  the  nature  of  the 
relationship  between  the  bank  and  the 
customer  and  the  services  to  be 
rendered  by  the  bank; 

(2)  The  presence  or  absence  of  a 
pattern  of  acceptance  of  the  bank's 
recommendations; 

(3)  The  use  by  the  customer  of  ideas, 
suggestions,  market  views  and 
information  obtained  from  other 
government  securities  brokers  or  dealers 
or  market  professionals,  particularly 
those  relatinr;  to  the  same  type  of 
securities;  and 

(4)  The  extent  to  which  the  bank  has 
received  from  the  customer  current 
comprehensive  portfolio  information  in 
connection  with  discussing 
recommended  transactions  or  has  not 
been  provided  important  information 
regarding  its  portfolio  or  investment 
objectives. 

(f)  These  factors  are  guidelines  that 
will  be  utilized  to  determine  whether  a 
bank  is  in  compliance  with  §  13.4  with 
respect  to  a  specific  institutional 
customer's  transaction.  The  inclusion  or 
absence  of  any  of  these  factors  is  not 
dispositive  of  the  determination  of 
suitability.  Such  a  determination  can 
only  be  made  on  a  case-by-case  basis 
taking  into  consideration  all  the  facts 
and  circumstemces  of  a  particular  bank/ 
customer  relationship,  assessed  in  the 
context  of  a  particular  transaction. 

(g)  For  purposes  of  the  interpretation 
in  this  section,  an  institutional  customer 
is  any  entity  other  than  a  natural  person. 
In  determining  the  applicability  of  the 
interpretation  in  this  section  to  an 
institutional  customer,  the  OCC  will 
consider  the  dollar  value  of  the 
securities  that  the  institutional  customer 
has  in  its  portfolio  and/or  under 
management.  While  the  interpretation 
in  this  section  is  potentially  appUcable 
to  any  institutional  customer,  the 
guidance  contained  in  this  section  is 
more  appropriately  applied  to  an 
institutional  customer  with  at  least  $10 
million  invested  in  securities  in  the 
aggregate  in  its  portfoUo  and/or  under 
management. 


Dated:  April  4,  1996. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208  and  211  of  chapter 

11  of  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

12  CFR  CHAPTER  II 

PART  208-MEMBERSHIP  OF  STATE 
BANKING  INSTmmONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36,  248(a).  248(c). 
321-338a,  371d,  461,  481-486,  601.  611, 
1814, 1823(j),  1828(o),  18310,  I831f>-1,  3105, 
3310,  3331-3351  and  3906-3909;  15  U.S.C. 
78b,  781(b),  781(g),  781(i),  78o-4(c)(5),  78o- 
5,  78q,  78q-l.  and  78w:  31  U.S.C.  5318;  42 
U.S.C.  4012a,  4104a,  4104b,  4106,  and  4128. 

2.  A  new  §  208.25  is  added  to  subpart 
A  to  read  as  follows: 

$208.25    Government  securities  sales 
practices. 

(a)  Scope.  This  subpart  is  applicable 
to  state  member  banks  that  have  filed 
notice  as,  or  are  required  to  file  notice 
as,  government  securities  brokers  or 
dealers  pursuant  to  section  15C  of  the 
Securities  Exchange  Act  (15  U.S.C.  78o- 
5)  and  Department  of  Treasury  rules 
under  section  15C  (17  CFR  401.1(d)  and 
401). 

(b)  Definitions. — (1)  Bank  that  is  a 
government  securities  broker  or  dealer 
means  a  state  member  bonk  that  has 
filed  notice,  or  is  required  to  file  notice, 
as  a  government  securities  broker  or 
dealer  pursuant  to  section  15C  of  the 
Securities  Exchange  Act  (15  USC  §  78o- 
5)  and  Department  of  Treasury  rules 
under  section  15C  (17  CFR  401.1(d)  and 
401). 

(2)  Customer  does  not  include  a 
broker  or  dealer  or  a  government 
securities  broker  or  dealer. 

(3)  Non-institutional  customer  means 
any  customer  other  than: 

(i)  A  bank,  savings  association, 
insurance  company,  or  registered 
investment  company; 

(ii)  An  investment  advisor  registered 
under  section  203  of  the  Investment 
Advisors  Act  of  1940  (15  U.S.C.  80b-3); 
or 

(iii)  Any  entity  (whether  a  natural 
person,  corporation,  partnership,  trust, 
or  otherwise)  with  total  assets  of  at  least 
$50  million. 

(c)  Business  conduct.  A  bank  that  is 

a  government  securities  broker  or  dealer 
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shall  observe  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  in  the 
conduct  of  its  business  as  a  government 
securities  broker  or  dealer. 

(d)  Recommendations  to  customers. 
In  recommending  to  a  customer  the 
purchase,  sale  or  exchange  of  a 
govenunent  security,  a  bank  that  is  a 
government  securities  broker  or  dealer 
shall  have  reasonable  grounds  for 
beUeving  that  the  recommendation  is 
suitable  for  the  customer  upon  the  basis 
of  the  facts,  if  any.  disclosed  by  the 
customer  as  to  the  customer's  other 
seciuity  holdings  and  as  to  the 
customer's  financial  situation  and 
needs. 

(e)  Customer  information.  Prior  to  the 
execution  of  a  transaction  recommended 
to  a  non-institutional  customer,  a  bank 
that  is  a  government  securities  broker  or 
dealer  shall  make  reasonable  efforts  to 
obtain  information  concerning: 

(1)  The  customer's  financial  status; 

(2)  The  customer's  tax  status; 

(3)  The  customer's  investment 
objectives;  and 

(4)  Such  other  information  used  or 
considered  to  be  reasonable  by  the  bank 
in  making  recommendations  to  the 
customer. 

3.  A  new  §  208.129  is  added  to 
Subpart  B  to  read  as  follows: 

§208.129    Obligations  concerning 
Institutional  customers. 

(a)  Under  §  208.25(d),  a  bank  that  is  a 
govenunent  securities  broker  or  dealer 
must  have  reasonable  grounds  for 
believing  that  a  recommendation  to  a 
customer  concerning  a  government 
security  is  suitable  for  the  customer, 
based  on  any  facts  disclosed  by  the 
customer  concerning  the  customer's 
other  security  holdings  and  financial 
situation  and  needs.  'The  interpretation 
in  this  section  identifies  factors  that 
may  be  relevant  when  considering  the 
bank's  compUance  with  §  208.25(d)  with 
respect  to  an  institutional  customer. 
These  factors  are  not  intended  to  be 
requirements  or  the  only  factors  to  be 
considered,  but  are  offered  merely  as 
guidance  in  determining  the  scope  of  a 
bank's  obligations  under  §  208.25(d). 

(b)  The  two  most  important 
considerations  in  determining  the  scope 
of  a  bank's  obligation  under  §  208.25(d) 
in  making  recommendations  to  an 
institutional  customer  are  the 
customer's  capability  to  evaluate 
investment  risk  independently  and  the 
extent  to  which  the  customer  is 
exercising  independent  judgement  in 
evaluating  a  bank's  recommendation.  A 
bank  must  determine,  based  on  the 
information  available  to  it,  the 
customer's  capability  to  evaluate 


investment  risk,  hi  some  cases,  the  bank 
may  conclude  that  the  customer  is  not 
capable  of  making  independent 
investment  decisions  in  general.  In 
other  cases,  the  institutional  customer 
may  have  general  capability,  but  may 
not  be  able  to  understand  a  particular 
type  of  instrument  or  its  risk.  This  is 
more  likely  to  arise  with  relatively  new 
types  of  instruments,  or  those  with 
significantly  different  risk  or  volatility 
characteristics  than  other  investments 
generally  made  by  the  customer.  If  a 
customer  is  either  generally  not  capable 
of  evaluating  investment  risk  or  lacks 
sufficient  capability  to  evaluate  the 
particular  product,  the  scope  of  a  bank's 
obligation  under  §  208.25(d)  would  not 
be  diminished  by  the  fact  that  the  bank 
was  dealing  with  an  institutional 
customer.  Chi  the  other  hand,  the  fact 
that  a  customer  initially  needed  help 
understanding  a  potential  investment 
need  not  necessarily  imply  that  the 
customer  did  not  ultimately  develop  an 
understanding  and  make  an 
independent  investment  decision. 

(c)  A  bank  may  conclude  that  a 
customer  is  exercising  independent 
judgement  if  the  customer's  investment 
decision  will  be  based  on  its  own 
independent  assessment  of  the 
opportunities  and  risks  presented  by  a 
potential  investment,  market  factors  and 
other  investment  considerations.  Where 
the  bank  has  reasonable  grounds  for 
concluding  that  the  institutional 
customer  is  making  indejiendent 
investment  decisions  and  is  capable  of 
independently  evaluating  investment 
risk,  then  a  bank's  obUgations  under 

§  208.25(d)  for  a  particular  customer  are 
fulfilled.  Where  a  customer  has 
delegated  decision-making  authority  to 
an  agent,  such  as  an  investment  advisor 
or  a  bank  trust  department,  this 
interpretation  shall  be  applied  to  the 
agent. 

(d)  A  determination  of  capabihty  to 
evaluate  investment  risk  independently 
will  depend  on  an  examination  of  the 
customer's  capability  to  make  its  own 
investment  decisions,  including  the 
resources  available  to  the  customer  to 
make  informed  decisions.  Relevant 
considerations  could  include: 

(1)  The  use  of  one  or  more 
consultants,  investment  advisers  or 
bank  trust  departments; 

(2)  The  general  level  of  experience  of 
the  institutional  customer  in  financial 
markets  and  specific  experience  with 
the  type  of  instniments  under 
consideration; 

(3)  The  customer's  abiUty  to 
understand  the  economic  features  of  the 
security  involved; 

(4)  The  customer's  abihty  to 
independently  evaluate  how  market 


devel^ments  would  affect  the  security: 
and 

(5)  The  complexity  of  the  security  or 
securities  involved. 

(e)  A  determination  that  a  customer  is 
making  independent  investment 
decisions  will  depend  on  the  nature  of 
the  relationship  that  exists  between  the 
bank  and  the  customer.  Relevant 
considerations  could  include: 

(1)  Any  written  or  oral  understanding 
that  exists  between  the  bank  and  the 
customer  regarding  the  nature  of  the 
relationship  between  the  bank  and  the 
customer  and  the  services  to  be 
rendered  by  the  bank; 

(2)  The  presence  or  absence  of  a 
pattern  of  acceptance  of  the  bank's 
recommendations: 

(3)  The  use  by  the  customer  of  ideas, 
suggestions,  market  views  and 
information  obtained  from  other 
government  securities  brokers  or  dealers 
or  market  professionals.  p)articularly 
those  relating  to  the_same  type  of 
securities;  and 

(4)  The  extent  to  which  the  bank  has 
received  from  the  customer  current 
comprehensive  portfolio  information  in 
connection  with  discussing 
recommended  transactions  or  has  not 
been  provided  important  information 
regarding  its  portfoUo  or  investment 
objectives. 

(f)  These  factors  are  guidelines  that 
wdll  be  utilized  to  determine  whether  a 
bank  is  in  compliance  with  §  208  25(d) 
with  respect  to  a  spiecific  institutional 
customer's  transaction.  The  inclusion  or 
absence  of  any  of  these  factors  is  not 
dispositive  of  the  determination  of 
suitability.  Such  a  determination  can 
only  be  made  on  a  case-by-case  basis 
taking  into  consideration  all  the  facts 
and  circumstances  of  a  particular  bank/ 
customer  relationship,  assessed  in  the 
context  of  a  particular  transaction. 

(g)  For  purposes  of  the  interpretation 
in  this  section,  an  institutional  customer 
is  any  entity  other  than  a  natural  person 
In  determining  the  applicability  of  the 
interpretation  in  this  section  to  an 
institutional  customer,  the  Board  will 
consider  the  dollar  value  of  the 
securities  that  the  institutional  customer 
has  in  its  portfolio  and/ or  under 
management.  While  the  interpretation 
in  this  section  is  potentially  applicable 
to  any  institutional  customer,  the 
guidance  contained  in  this  section  is 
more  appropriately  applied  to  an 
institutional  customer  with  at  least  $10 
million  invested  in  securities  in  the 
aggregate  in  its  portfolio  and/or  under 
management. 


18476  Federal  Register  /  Vol.  61,  No.  81  /  Thursday,  April  25,  1996  /  Proposed  Rules 


PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  Part  211 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  221  etseq.,  1818. 
1841  et  seq..  3101  et  seq.,  3109  ef  seq.;  15 
U.S.C.  780-5. 

2.  Section  211.24  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (g)  to  read  as  follows: 

§  211.24  Approval  of  offices  of  foreign 
banks;  procedures  for  applications; 
standards  for  approval;  representative- 
office  activities  and  standards  for 
approval;  preservation  of  existing 
authority;  reports  of  crimes  and 
suspected  crimes;  government  securities 
sales  practices. 
•         •         •         •         * 

(g)  Government  securities  sales 
practices  An  uninsured  state-hcensed 
branch  or  agency  of  a  foreign  bank  that 
is  required  to  give  notice  to  the  Board 
under  section  15C  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78o-5) 
and  the  Department  of  the  Treasury 
rules  under  section  15C  (17  CFR 
400.1(d)  and  401)  shall  be  subject  to  the 
provisions  of  12  CFR  208.25  to  the  same 
extent  as  a  state  member  bank  that  is 
required  to  give  such  notice. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Board.  April  17,  1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  a  new  part  368  of  chapter  III 
of  title  12  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  to 
read  as  follows: 

12  CFR  CHAPTER  III 

PART  368— GOVERNMENT 
SECURITIES  SALES  PRACTICES 

Sec. 

368.1  Scope. 

368.2  Definitions. 

368.3  Business  conduct. 

368.4  Recommendations  to  customers. 

368.5  Customer  information. 
368.100    Interpretations. 

Authority:  15  U.S.C.  78o-5. 

§368.1    Scope. 

This  part  is  applicable  to  state 
nomnember  banks  and  insured  state 
branches  of  foreign  banks  that  have  filed 
notice  as,  or  are  required  to  file  notice 
as,  government  securities  brokers  or 
dealers  pursuant  to  section  15C  of  the 
Securities  Exchange  Act  (15  U.S.C.  78o- 
5)  and  Department  of  Treasury  rules 


under  section  15C  (17  CFR  401.1(d)  and 
401). 

§368.2    Definitions. 

(a)  Bank  that  is  a  government 
securities  broker  or  dealer  means  a  state 
nonmember  bank  or  an  insured  state 
branch  of  a  foreign  bank  that  has  filed 
notice,  or  is  required  to  file  notice,  as  a 
government  securities  broker  or  dealer 
pursuant  to  section  15C  of  the  Securities 
Exchange  Act  (15  U.S.C.  78o-5)  and 
Department  of  Treasury  rules  under 
section  15C  (17  CFR  401.1(d)  and  401). 

(b)  Customer  does  not  include  a 
broker  or  dealer  or  a  government 
securities  broker  or  dealer. 

(c)  Non-institutional  customer  means 
any  customer  other  than: 

(1)  A  bank,  savings  association, 
insurance  company,  or  registered 
investment  company; 

(2)  An  investment  advisor  registered 
under  section  203  of  the  Investment 
Advisors  Act  of  1940  (15  U.S.C.  80b-3): 
or 

(3)  Any  entity  (whether  a  natural 
person,  corporation,  partnership,  trust, 
or  otherwise)  with  total  assets  of  at  least 
$50  million. 

§  368.3    Business  conduct 

A  bank  that  is  a  government  securities 
broker  or  dealer  shall  observe  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade  in  the 
conduct  of  its  business  as  a  government 
securities  broker  or  dealer. 

§  368.4    ReconHnendatkMis  to  customsrs. 

In  recommending  to  a  customer  the 
purchase,  sale  or  exchange  of  a 
government  security,  a  bank  that  is  a 
government  securities  broker  or  dealer 
shall  have  reasonable  groimds  for 
believing  that  the  recommendation  is 
suitable  for  the  customer  upon  the  basis 
of  the  facts,  if  any,  disclosed  by  the 
customer  as  to  the  customer's  other 
security  holdings  and  as  to  the 
customer's  financial  situation  and 
needs. 

§  368.5    Customer  Infonnation. 

Prior  to  the  execution  of  a  transaction 
recommended  to  a  non-institutional 
customer,  a  bank  that  is  a  government 
securities  broker  or  dealer  shall  make 
reasonable  efforts  to  obtain  information 
concerning: 

(a)  The  customer's  financial  status; 

(b)  The  customer's  tax  status; 

(c)  The  customer's  investment 
objectives;  and 

(d)  Such  other  infonnation  used  or 
considered  to  be  reasonable  by  such 
bank  in  making  recommendations  to  the 
customer. 


§368.100    intefpretation. 

(a)  Under  §  368.4,  a  bank  that  is  a 
government  securities  broker  or  dealer 
must  have  reasonable  grounds  for 
believing  that  a  recommendation  to  a 
customer  concerning  a  government 
security  is  suitable  for  the  customer, 
based  on  any  facts  disclosed  by  the 
customer  concerning  the  customer's 
other  security  holdings  and  financial 
situation  and  needs.  The  interpretation 
in  this  section  identifies  factors  that 
may  be  relevant  when  considering  the 
bank's  compliance  with  §  368.4  with 
respect  to  an  institutional  customer. 
These  factors  are  not  intended  to  be 
requirements  or  the  only  factors  to  be 
considered,  but  are  offered  merely  as 
guidance  in  determining  the  scope  of  a 
bank's  obligations  under  §  368.4. 

(b)  The  two  most  important 
considerations  in  determining  the  scope 
of  a  bank's  obligation  imder  §  368.4  in 
making  recommendations  to  an 
institutional  customer  are  the 
customer's  capability  to  evaluate 
investment  risk  independently  and  the 
extent  to  which  the  customer  is 
exercising  independent  judgement  in 
evaluating  a  bank's  recommendation.  A 
bank  must  determine,  based  on  the 
information  available  to  it,  the 
customer's  capability  to  evaluate 
investment  risk.  In  some  cases,  the  bank 
may  conclude  that  the  customer  is  not 
capable  of  making  independent 
investment  decisions  in  general.  In 
other  cases,  the  institutional  customer 
may  have  general  capability,  but  may 
not  be  able  to  understand  a  particular 
type  of  instrument  or  its  risk.  This  is 
more  likely  to  arise  with  relatively  new 
types  of  instruments,  or  those  with 
significantly  different  risk  or  volatility 
characteristics  than  other  investments 
generally  made  by  the  customer.  If  a 
customer  is  either  generally  not  capable 
of  evaluating  investment  risk  or  lacks 
sufficient  capabiUty  to  evaluate  the 
particular  product,  the  scope  of  a  bank's 
obligation  under  §  368.4  would  not  be 
diminished  by  the  fact  that  the  bank  was 
dealing  with  an  institutional  customer. 
On  the  other  hand,  the  fact  that  a 
customer  initially  needed  help 
understanding  a  potential  investment 
need  not  necessarily  imply  that  the 
customer  did  not  ultimately  develop  an 
understanding  and  make  an 
independent  investment  decision. 

(c)  A  bank  may  conclude  that  a 
customer  is  exercising  independent 
judgement  if  the  customer's  investment 
decision  will  be  based  on  its  own 
independent  assessment  of  the 
opportunities  and  risks  presented  by  a 
potential  investment,  market  factors  and 
other  investment  considerations.  Where 
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the  bank  has  reasonable  grounds  for 
concluding  that  the  institutional 
customer  is  making  independent 
investment  decisions  and  is  capable  of 
independently  evaluating  investment 
risk,  then  a  bank's  obUgations  under 
§  368.4  for  a  particular  customer  are 
fulfilled.  Where  a  customer  has 
delegated  decision-making  authority  to 
an  agent,  such  as  an  investment  advisor 
or  a  bank  trust  department,  the 
interpretation  in  this  section  shall  be 
applied  to  the  agent. 

(d)  A  determination  of  capability  to 
evaluate  investment  risk  independently 
will  depend  on  an  examination  of  the 
customer's  capability  to  make  its  own 
investment  decisions,  including  the 
resources  available  to  the  customer  to 
make  informed  decisions.  Relevant 
considerations  could  include: 

(1)  The  use  of  one  or  more 
consultants,  investment  advisers  or 
bank  trust  departments; 

(2)  The  general  level  of  experience  of 
the  institutional  customer  in  financial 
markets  and  specific  experience  with 
the  type  of  instruments  under 
consideration;  ' 

(3)  The  customer's  abiUty  to 
understand  the  economic  features  of  the 
security  involved; 

(4)  TTie  customer's  abifity  to 
independently  evaluate  how  market 
developments  would  affect  the  seciuity; 
and 


(5)  The  complexity  of  the  security  or 
securities  involved. 

(e)  A  determination  that  a  customer  is 
making  independent  investment 
decisions  will  dep>end  on  the  nature  of 
the  relationship  that  exists  between  the 
bank  and  the  customer.  Relevant 
considerations  could  include: 

(1)  Any  written  or  oral  imderstanding 
that  exists  between  the  bank  and  the 
customer  regarding  the  nature  of  the 
relationship  between  the  bank  and  the 
customer  and  the  services  to  be 
rendered  by  the  bank; 

(2)  The  presence  or  absence  of  a 
pattern  of  acceptance  of  the  bank's 
recommendations; 

(3)  The  use  by  the  customer  of  ideas, 
suggestions,  market  views  and 
information  obtained  from  other 
government  securities  brokers  or  dealers 
or  market  professionals,  particularly 
those  relating  to  the  same  type  of 
securities;  and 

(4)  The  extent  to  which  the  bank  has 
received  from  the  customer  current 
comprehensive  portfolio  information  in 
connection  with  discussing 
recommended  transactions  or  has  not 
been  provided  important  information 
regarding  its  portfoUo  or  investment 
objectives. 

(f)  These  factors  are  guidelines  that 
will  be  utilized  to  determine  whether  a 
bank  is  in  compliance  with  §  368.4  with 
respect  to  a  specific  institutional 


customer's  transaction.  The  inclusion  or 
absence  of  any  of  these  factors  is  not 
dispositive  of  the  determination  of 
suitability.  Such  a  determiiution  can 
only  be  made  on  a  case-by-case  basis 
taking  into  consideration  all  the  facts 
and  circumstances  of  a  particular  bank/ 
customer  relationship,  assessed  in  the 
context  of  a  particular  transaction. 

(g)  For  purposes  of  the  interpretation 
in  this  section,  an  institutional  customer 
is  any  entity  other  than  a  natural  person. 
In  determining  the  appUcability  of  the 
interpretation  in  this  section  to  an 
institutional  customer,  the  FDIC  will 
consider  the  dollar  value  of  the 
securities  that  the  institutional  customer 
has  in  its  portfolio  and/or  under 
management.  While  the  interpretation 
in  this  section  is  potentially  applicable 
to  any  institutional  customer,  the 
gmdance  contained  in  this  section  is 
more  appropriately  appUed  to  an 
institutional  customer  with  at  least  $10 
million  invested  in  securities  in  the 
aggregate  in  its  portfofio  and/or  under 
management. 

By  order  of  the  Board  of  Directors,  dated 
at  Washington,  D.C..  thjf  4th  day  of  April. 
1996. 

Federal  Dep>osit  Insurance  Corporation. 

Robert  E.  Feldnan, 

Deputy  Executive  Secretary. 

(PR  Doc.  96-9919  Filed  4-24-96:  845  am) 
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Consideration  of  Late  Offers;  Proposed 
Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14, 15,  and  52 
[FAR  Case  95-019] 
RIN  9000-AG89 

Federal  Acquisition  Regulation; 
Consideration  of  Late  Offers 

AGENCIES:  Depdnment  of  Defense  (DOD). 
GentTai  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
.Acquisition  Regulations  (FAR)  to 
broaden  the  conditions  under  which 
late  offers  for  procurements  other  than 
commercial  items  can  be  considered. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993. 
DATES:  Comments  should  be  submitted 
on  or  before  )une  24,  1996  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to-  C^neral 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets  N\V., 
Room  4037,  Washington,  IX:  20405. 
Please  cite  FAR  case  95-019  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building. 
Washington,  DC  20405  (202)  501-1755. 
Please  cite  FAR  case  95-019. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  coverage  amends  the 
late  bid  rule  to  allow  an  offer  to  be 
iccepted  if  Government  mishandling 
after  receipt  at  the  Government 
installation  is  determined  (by  the 
Government)  to  be  the  primary  cause  of 
delay.  The  propo!^ed  rule  recognizes  use 
of  hand-carried  offers  as  a  common 
business  practice,  (consistent  with  GAO 
case  law);  proposes  a  change  to  provide; 
more  flexibility  in  determining  when  an 
offer  (bid  or  proposal)  was  received  at 
the  Government  installation  (again  by 


applying  standards  used  by  the  GAO); 
expands  the  definition  of  acceptable 
evidence  to  prove  mishemdling  beyond 
a  date/time  stamp  or  other  documentary 
evidence  of  receipt,  to  include  oral 
testimony  and  statements  of 
Government  personnel;  and  adds  a  new 
exception  at  52.215-10(a)(5)  which 
would  allow  consideration  of  a  proposal 
which  was  misdirected  or  raisdelivered 
(not  necessarily  through  mishandling)  to 
an  office  other  than  that  designated  in 
the  solicitation.  This  exception  would 
require  that  there  be  a  reasonable  basis 
to  conclude  that  the  offer  was  delivered 
into  Government  control  prior  to  the 
time  proposals  were  due,  that  it  was 
thus  out  of  the  offeror's  control,  and.  in 
the  determination  of  the  contracting 
officer,  accepting  the  offer  would  not 
unduly  delay  the  procurement. 

These  changes  will  not  apply  to 
commercial  items  solicitations  which 
contain  52.212-1(0.  Late  Offers. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  only  applies  in 
situations  where  late  offers  are  received. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  conunents  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  95-019),  in 
correspondence . 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  use.  3501,pf  spq. 

List  of  Subjects  in  48  CFR  Parts  14. 15. 
and  52 

Government  procurement. 

Dated:  April  18,  1996 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policv  Division. 

Therefore,  it  is  proposed  that  48  CFR 
I'arts  14.  15,  and  52  be  amended  as  set 
forth  below; 

1  The  authority  citation  for  48  CFR 
Farts  14,  15,  and  52  continues  to  read 
as  follows 


Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  14— SEALED  BIDDING 

2.  Section  14.304-1  is  amended  by 
revising  paragraphs  (a)(2)  and  (c)  to  read 
as  follows: 

14.304-1    General. 

»        •        *        «        * 

(a)  •  •  • 

(2)  It  was  sent  by  mail  (or  telegram  or 
facsimile  if  authorized)  or  hand-carried 
"[inchiding  delivery  by  a  commercial 
carrier)  and  if  it  is  determined  by  the 
Government  that  Government 
mishandling  after  receipt  at  the 
Government  installation  was  the 
primary  cause  of  delay; 
»        •        *        •        • 

(c)  Acceptable  evidence  to  establish 
the  time  of  receipt  at  the  Government 
installation  includes  the  time/date 
stamp  of  such  installation  on  the  bid 
wrapper,  other  documentary  evidence  of 
receipt  maintained  by  the  installation, 
or  oral  testimony  or  statements  of 
Government  personnel. 


PART  15— CONTRACTING  BY 
NEGOTIATION 

3.  Section  15.412  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

15.412    l^ts  proposals,  modifications,  and 
witttdrawals  of  proposals 

•         *        •        •        * 

(c)  Proposals,  and  modifications  to 
them,  that  are  received  in  the  designated 
Government  office  after  the  exact  time 
specified  are  "late"and  shall  be 
considered  only  if  (1)  they  are  received 
before  award  is  made,  and  (2)  the 
circumstances  meet  the  specific 
requirements  of  the  provision  at  52.215- 
10.  Late  Submissions,  Modifications, 
and  Withdrawals  of  Proposals. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.214-5  is  amended  by 
revising  the  date  of  the  provision; 
revising  paragraph  (a)(2);  redesignating 
paragraphs  (b)  through  (d)  as  (c)  through 
(e).  respectively;  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

52.214-6    Submission  of  Bids. 


Submission  of  Bids  (Date) 

(a)  *  *  *  (2)  showing  the  time  and  date 
specified  for  receipt,  the  solicitation  number, 
and  the  name  and  address  of  the  bidder. 

(b)  Bidders  using  commercial  carrier 
services  shall  ensure  that  the  bid  is  addressed 
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and  marked  as  prescribed  in  paragraphs  (a)(1) 
and  (2)  of  this  provision  when  delivered  to 
the  office  specified  in  the  solicitation. 
***** 

5.  Section  52.214-7  is  amended  by 
revising  the  date  of  the  provision;  and 
revising  paragraphs  (a)(2)  and  (d)  to  read 
as  follows: 

52.214-7    Late  Submissions,  Modifications, 
and  Witftdrawals  of  Bids. 

Late  Submissions.  Modifications,  and 
Withdrawals  of  Bids  (Date) 

***** 

(a)  *  *  * 

(2)  Was  sent  by  mail  (or  telegram  or 
facsimile,  if  authorized)  or  hand-carried 
(including  delivery  by  a  commercial  carrier) 
and  if  it  is  determined  by  the  Government 
that  Government  mishandling  after  receipt  at 
the  Government  installation  was  the  primary 
cause  of  delay: 
***** 

(d)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  profKDsal  wrappier.  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel. 
***** 

6.  Section  52.214-23  is  amended  by 
revising  the  date  of  the  provision,  and 
by  revising  paragraphs  (a)(2)  and  (e)  to 
read  as  follows: 

52.214-23    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Technical  Proposals  under  Two-Step 
Sealed  Bidding. 


Late  Submissions.  Modifications,  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bidding  (Date) 

(a)  •  •  • 

(2)  Was  sent  by  mail  (or  telegram  or 
facsimile,  if  authorized]  or  hand-carried 
(including  delivery  by  a  commercial  carrier) 
and  if  it  is  determined  by  the  Government 
that  Government  mishandling  after  receipt  at 
the  Government  installation  was  the  primary 
cause  of  delay; 
•         •         •         •         * 

(e)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  proposal  wrapper,  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel. 
***** 

7.  Section  52.214-32  is  amended  by 
revising  the  date  of  the  provision;  and 
by  revising  paragraphs  (a)(1)  and  (c)  to 
read  as  follows: 

52.214-32    Late  Submissions, 
Modifications,  and  Withdrawals  of  Bids 
(Overseas). 


Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (Overseas)  (Date) 

(a)  *  *  * 

(1)  Was  sent  by  mail  (or  telegram  or 
facsimile,  if  authorized)  or  hand-carried 
(including  delivery  by  a  commercial  carrier) 
and  if  it  is  determined  by  the  Government 
that  Government  mishandling  after  receipt  at 
the  Government  installation  was  the  primarv 
cause  of  delay;  or 
***** 

(c)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  proposal  wrappwr.  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel. 
***** 

8.  Section  52.214-33  is  amended  by 
revising  the  date  of  the  provision;  and 
by  revising  paragraphs  (a)(1)  and  (d)  to 
read  as  follows: 

52.214-33    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Technical  Proposals  Under  Two-Step 
Sealed  Bidding  (Overseas). 


Late  Submissions,  Modifications,  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bidding  (Overseas)  (Dale) 

(a)  •  *  * 

(1)  Was  sent  by  mail  (or  telegram  or 
facsimile,  if  authorized)  or  hand-carried 
(including  delivery  by  a  commercial  carrier) 
and  if  it  is  determined  by  the  Government 
that  Government  mishandling  after  receipt  at 
the  Government  installation  was  the  primary 
cause  of  delay; 
***** 

(d)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  proposal  wrapper,  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel. 

9.  Section  52.215-9  is  amended  by 
revising  the  date  of  the  provision;  by 
revising  paragraph  (a)(2);  redesignating 
paragraphs  (b)  through  (e)  as  (c)  through 
(f),  respectively,  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

52.21 5-9    Submission  of  Offers. 


Submission  of  Ofifers  (Date) 

(a)  *  *  *  (2)  showing  the  time  and  date 
specified  for  receipt,  the  solicitation  number, 
and  the  name  and  address  of  the  offeror. 

(b)  Offerors  using  commercial  carrier 
services  shall  ensure  that  the  proposal  is 
addressed  and  marked  as  prescribed  in 
subparagraphs  (a)(1)  and  (2)  of  this  provision 
when  delivered  to  the  office  specified  in  the 
solicitation. 
***** 

10.  Section  52.215-10  is  amended  by 
revising  the  date  of  the  provision;  by 
revising  paragraphs  (a)  and  (b);  by 


removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  through  (hi 
as  (c)  through  (g),  respectively,  and 
revising  the  newly  designated  (d)  to 
read  as  follows: 

52.21 5-1 0    Late  SutMnissions, 
Modifications,  and  Withdrawals  of 
Proposals. 


Late  Submissions.  Modifications,  and 
Withdrawals  of  Proposals  (Date) 

(a)  Any  propwsal  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  sptecified  for  receipt  of  offers  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and — 

(1)  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  da\ 
before  the  date  specified  for  receipt  of  offers 
(e.g..  an  offer  submitted  in  resp)onse  to  a 
solicitation  requiring  receipt  of  offers  by  the 
20th  of  the  month  must  have  been  mailed  bv 
the  15th): 

(2)  It  was  sent  by  mail  (or  telegram  or 
facsimile,  if  authorized)  or  hand-camed 
(including  delivery  by  a  commercial  carrier) 
and  if  it  is  determined  by  the  Government 
that  Government  mishandling  after  receipt  at 
the  Government  installation  was  the  primar\ 
cause  of  delay; 

(3)  It  was  sent  by  L'.S   Postai  Ser\  ice 
Express  Mail  Next  Day  Service-Post  Office  to 
Addressee,  not  later  than  500  p  m.  at  tne 
place  of  mailing  two  working  days  prior  to 
the  date  specified  for  receipt  of  proposals 
The  term  "working  days"  excludes  weekends 
and  U.S.  Federal  holidays; 

(4)  It  was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5  00  p  m  one 
working  day  prior  to  the  date  specified  for 
receipt  of  proposals: 

(5)  There  is  acceptable  evidence  to 
establish  that  it  was  received  at  the  aciivitv 
issuing  the  solicitation  and  was  under  the 
Governments  control  prior  »o  the  time  set  for 
receipt  of  offers,  and  the  Contracting  Officer 
determines  that  accepting  the  late  offer 
would  not  unduly  delay  the  procurement,  or 

(6)  It  is  the  onh  proposal  received. 

(b)  Any  modification  of  a  proposal  or 
quotation,  including  a  modification  resulting 
fiX)m  the  Contracting  Officer's  request  for 
"best  and  final"  offer,  is  subtect  to  the  same 
conditions  as  in  subparagraphs  (a)  (1).  (2). 
(3),  (4)  and  (5)  of  this  provision 
***** 

(d)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/date  stamp  of  that 
installation  on  the  proposal  wrapper,  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel 
***** 

11.  Section  52.215-36  is  amended  by 
revising  the  date  of  the  provision;  by 
revising  paragraphs  {a)(l)  through  (3) 
and  (b);  by  removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  through  (f) 
as  (c)  through  (e),  respectively;  and 
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revising  the  newly  designated  paragraph 
(c)  to  read  as  follows: 

52.215-36    Late  Submissions, 
Modifications,  and  Withdrawals  ot 
Proposals  (Overseas). 
«         •         •         •         • 

Late  Submissions.  Modifications,  and 
Withdrawals  of  Proposals  (Overseas)  (Date) 

(a)  *  *  • 

(1)  Was  sent  by  mail  (or  telegram  or 
facsimile,  if  authorized)  or  hand-carried 
(including  delivery  by  a  commercial  carrier) 
and  if  it  is  determined  by  the  Government 
that  Government  mishandling  after  receipt  at 


the  Government  installation  was  the  primary 
cause  of  delay: 

(2)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  proposals; 

(3)  There  is  acceptable  evidence  to 
establish  that  it  was  received  at  the  activity 
issuing  the  solicitation  and  was  under  the 
Government's  control  prior  to  the  time  set  for 
receipt  of  offers,  and  the  Contracting  Officer 
determines  that  accepting  the  late  offer 
would  not  unduly  delay  the  procurement;  or 

(b)  Any  modification  of  a  proposal  or 
quotation,  including  a  modification  resulting 


from  the  Contracting  Officer's  request  for 
"best  and  final"  offer,  is  subject  to  the  same 
conditions  as  in  subparagraphs  (a)(1),  (2),  and 
(3)  of  this  provision. 

(c)  Acceptable  evidence  to  establish  the 
time  of  receipt  at  the  Government  installation 
includes  the  time/ date  stamp  of  the 
installation  on  the  proposal  wrapper,  other 
documentary  evidence  of  receipt  maintained 
by  the  installation,  or  oral  testimony  or 
statements  of  Government  personnel. 
«         •         *  *         * 
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33   15743 

35  15743 

70    18308 

71   18308 

218 : 17266 

250 18309 

745 15005 

900 15005 

901 15005 

906 15005 

913 15005 

914 15435 

925 14517 

926 15005.  15910 

931 15005 

934 15005.  18100 

935 15005.  16731 

936 15005.  15435 

944 15005 

946 15005 

948 15005.  17859 

950 15005 

31  CFR 

103 14248.  14382.  14383. 

14386,  18204,  18250 

536 15382 

Proposed  Rules: 

321 14444 

32  CFR 

40a  16704 

375 18083 

379 18083 

706 14966,  14967.  14968. 

14969 

861 17840 

865 16046 

Proposed  RuIss; 

117  15437 

619 15010 

33  CFR 

1 18250 

100 14249.  16709.  16711, 

17246,  17841 

110 16711 

117 14970.  17247.  17248 

165 16714.  16716,  16717. 

17249 

175 15162 

179 15162 

181 15162 

Propotsd  Rules: 

100 16732.  16885.  17269. 

17270 

110 17861 

117 16736 

165 14518,  16886 


30  CFR 

756 


,..17833 


34  CFR 

76 


.14483 


81 14483 

682 16718 

35  CFR 

70 16718 

36  CFR 

7 14617 

223 14618 

292 14621 

1253 14971 

1275 17842 

t*roposed  Rules: 

242 15014 

1190 17271 

1191 16232,  16233.  17271 

38  CFR 

1 14596 

21 15190 

39  CFR 

111 17190.  17206 

Proposed  Rules: 

111 15205 

40  CFR 

9 16290 

51 16050 

52 14464,  14487,  14489, 

14491,  14493,  14634.  14972, 

14974,  14975,  15704,  15706, 

15709,  15713.  15715.  15717. 

15719.  16050.  16229.  17576. 

18251.  18255.  18257.  18259 

60 14634.  15721.  17358. 

18260 

61 18260 

63 17358.  18280 

70 16063.  18083 

80 16391 

81 14496 

148 15566.  15660 

167 14497 

180 14637.  15192.  15895, 

15896,  15900 

185 15893 

186 15192,  15900 

260 16290,  17358 

261 16290,  17358,  18088 

262 16290 

263 16290 

264 16290.  17358 

265 16290.17358 

266 16290.  17358 

268 15566.  15660 

270 17358 

271 15566.17358.  18281. 

18284 

273 T6290 

300 15902.  18287 

403 15566.  15660 

716 14596 

Propossd  Rules: 

51 16068 

52 14520.  14521.  14522. 

14694.  15020.  15744.  15745. 

15751.  15752.  16050.16738. 

17669.  17675,  18310,  18311 

59 14531  , 

60 17358 

63 17358 

68 16598.  16606 

80 16432 

81 14522.  16738 


85 16738 

141 16348 

142 16348 

180 14694.  15911.  15913. 

16740.  16742,  16745,  16747 

260 17358 

261 .* 14696.  17358 

262 17842 

264 17358.  17863 

265 17358.  17863 

266 17358 

270 17358.  17863 

271 17358 

300 14280.  16068.  16229 

440 15917 

721 17272 

41  CFR 

101-25 14978 

42  CFR 

405 14640 

491 14640 

Propossd  Rules: 

413 17677 

43  CFR 

Group  8400 15722 

10010 16719 

Proposed  Rules: 

8000 15753 

8300 15753 

44  CFR 

64 14497.  15723.  18287 

65 14658.  14661.  16874. 

17251 

67 14665,  16875 

Proposed  Rules: 

62 14709 

67 14715,  16887 

45  CFR 

74 15564 

1633 14250 

1634 14252 

1635 14261 

Propossd  Rules: 

1301 17754 

1303 17754 

1304 17754 

1305 17754 

1306 17754 

1308 17754 

46  CFR 

2 15162 

67 17814 

159 15162,  15868 

160 15162,  15868 

514 14979 

572 17849 

Proposed  Ruies: 

10 15438,  16749 

12 15438.  16749 

13 16749 

15 15438 

47  CFR 

Ch.  1 14672 

0 14499,  16229 

1 15724,  18289 

2 14500,  15382 

15 14500 

21 15387,  18092 


61 15724 

63 15724 

64 14979 

73 14503.  14676.  14981. 

16878.  16879,  18289 

76 15387,  15388.  16396. 

18291 

80 18226 

87 18226 

97 15382 

PrODCMMl  RuAAft* 

Ch.  1 14717.  16432,  16890, 

18811 

0 16424 

1: 15439 

2 15206,  18354 

15 15206 

20 15753 

36 15208 

64 15020 

68 15441 

69 15208 

73 14733,  15022.  15439, 

15442,  15443,  17864 

74 15439,  17864 

76 16447 

80 18227 

87 18227 

48  CFR 

207 16879 

225 16880 

231 16881 

242 16881 

252 16880 

1425 15389 

1452 15389 

1516 14504 

1523 14506 

1535 14264 

1552 14264,  14504.  14506 

1604 15196 

1652 15196 

Propossd  Ruiss: 

9 14946 

14 18480 

15 14944.  18480 

17 14944 

31 14944 

35 14946 

37 14946 

52 14944.  18480 

49  CFR 

3 17577 

79 17578 

382 14677 

383 14677 

390 14677 

391 14677,  17253 

392 14677 

395 ...14677 

533 14680 

538 14507 

541 15390 

583 17253 

800 14512 

1154 16066 

Proposed  Rules: 

37 16232,  16234 

383 18355 

393 14733,  18014 

544 15443 

571  15446.  15449,  15917, 

16073 
574 15917 


1002 15208 

1100 „ 14735 

1 101 14735 

1102 14735 

1103 14735 

1104 14735 

1105 14735 

1106 14735 

1107 14735 

1108 14735 

1109 14735 

1110 14735 

1111 14735 

1112 14735 

1113 14735 

1114 14735 

1115 14735 

1116 14735 

1117 14735 

1118 „14735 

1119 14735 

1120 14735 

1121 14735 

1122 14735 

1123 14735 

1124 14735 

1125 14735 

1126 14735 

1127 14735 

1128 14735 

1129 14735 

1130 14735 

1131 14735 

1132 14735 

1133 14735 

1134 14735 

1135 14735 

1136 14735 

1137 14735 

1138 14735 

1139 14736 

1140 14736 

1141 14735 

1142 14735 

1143 14735 

1144 14735 

1145 14735 

1146 14735 

1147 14735 

1148 14735 

1149 14735 

1169 „ 17679 

1313 17682 

50  CFR 

216 15884 

228 15884 

251 14682 

611 14465 

620 16401 

625 15199 

641 14683 

649 16882 

650 15733 

655 14465 

663 14512,  16402 

672 17256 

675 16883,  17256,  17849 

Proposed  Rutes: 

17 15452 

23 14543 

100 15014 

217 18102 

227 18102 

230 15754 

285 18366 


IV 


Federal  Register  /  Vol.  61.  No.  81  /  Thursday.  April  25.  1996  /  Reader  Aids 


Federal  Register  /  Vol.  61,  No.  81  /  Thursday.  April  25,  1996  /  Reader  Aids 


625 17682 

630  15212.  16236,  17866 

646  14735,  16076 

650 16237 

651  14284,  16237.  16892 

659 17866 

671 16456 

672 16456,  18116 

674 16456 

675 16085,  16456 

676     14547,  18116 

681 15452 

686 16076 


REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significarx:e. 

RULES  GOING  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poflution;  starxlards  of 
performance  for  new 
stationary  sources: 
Metals  emissions 
determination;  published 
4-25-96 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Ohio;  pulJlished  4-25-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
Tennessee;  put)lished  3- 
26-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  txoadcasting: 
Broadcast  license  renewal 
procedures;  piA)lished  4- 
.   25-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Board  of  Contract  Appeals: 
Federal  Acquisition 
Streamlining  Act- 
Mor>etary  amount 
increase;  put)lished  3- 
26-96 
Environmental  criteria  arxl 
standards: 

Federal  regulatory  review; 
published  3-26-96 

Manufactured  home  (xocedural 
arxj  enforcement 
regulations: 

Federal  regulatory  review 
Correction;  published  4- 
25-96 
Put>lic  arxj  Indian  housing: 
Eviction;  lease  and 
grievance  procedures; 
put)lished  3-26-96 
Real  Estate  Settlement 
Procedures  Act: 
Unnecessary  or  illustrative 
regulations;  streamlining; 
Federal  regulatory  review; 
put)lished  3-26-96 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 


Medical  services- 
Plastic  surgery:  published 
3-26-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

List  of  penalty  provisions 

Coast  Guard  is  authorized 

to  enforce;  appendix 

removed;  published  4-25-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworttiiness  directives: 

Bell;  published  3-21-96 

Enstrom  Helicopter  Corp.; 
published  3-21-96 

Fokker.  put)lished  3-26-96 
Class  D  airspace;  published  2- 

9-96 
Class  D  and  Class  E 

airspace;  put)lished  1-23-96 
Class  D  and  E  airspace; 

published  2-15-96 
Class  E  airspace;  published 

12-11-95 
Class  E  airspace;  correction; 

published  3-13-96 
IFR  altitudes;  published  4-24- 

96 
Jet  routes;  published  2-7-96 
TREASURY  DEPARTMENT 
Bank  Secrecy  Act: 

Suspicious  transactions; 
reporting  requirement 
Correction;  published  4- 
25-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Operations  Office 

Acquisition  regulations:  n 

Review  and  revision; 
comments  due  t)y  4-29- 
96;  published  2-28-96 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Uruguay  Round  Agreements 
Act  (URAA);  conformance: 
AntkJumping  and 
countervailing  duties; 
comments  due  by  4-29- 
96;  published  2-27-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arxl 
management: 
Atlantic  striped  t>ass  arxJ 

weakfish;  comments  due 

by  4-29-96;  published  3- 

28-96 
Atlantic  swordfish; 

comments  due  by  5-2-96; 

published  4-12-96 


North  Pacific  fisheries 
research  plan; 
implementation;  comments 
due  by  4-29-96;  published 
3-28-96 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  t)y  4-30-96; 
published  3-1-96 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Foreign  lan^jage  and  area 
studies  fetkjwships 
program;  comments  due 
by  4-29-96;  published  3- 
28-96 

Modem  foreign  language 
training  and  area  studies, 
etc.;  comments  due  by  4- 
29-96;  published  3-28-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

California;  convnents  due  by 
5-2-96;  published  3-18-96 
Illinois;  comments  due  by  5- 

2-96;  published  4-2-96 
Indiana;  commerrts  due  t>y 
5-2-96;  published  4-2-96 
Kentucky;  comments  due  by 

5-2-96;  published  4-2-96 
Pennsylvania;  commerrts 
due  by  5-2-96;  published 
4-2-96 
Tennessee;  comments  due 
by  5-2-96;  published  4-2- 
96 
Air  quality  implementation 
plans;  VAVapproval  arxJ 
promulgatkxi:  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Mk:higan;  comments  due  by 
5-2-96;  published  4-2-96 
Superfund  program: 
Natkxial  oil  and  hazardous 
sut)Stances  contingency 
plan- 
National  priorities  Itst 
update;  comments  due 
by  4-30-96;  putilished 
3-28-96 
Natiorul  priorities  list 
update;  commerrts  due 
by  5-1-96;  published  4- 
1-96 
Water  pollution  control: 
Ocean  dumping;  txoassay 
testing  requirements; 
comments  due  by  5-1-96; 
published  3-28-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Regulator  fees  (FY  1996); 
assessment  and 


coHection;  comments  due 
by  4-29^;  published  4- 
15-96 

Radio  arKJ  television 
tyoadcasting: 

Equal  employment 

opportunity  rule  and 

policies;  revision; 

comments  due  by  4-30- 

96;  published  3-12-96 
Radio  stations;  table  of 
assigrvnents: 
Cokxado;  comments  due  t^y 

5-2-96;  published  3-18-96 
llbrxMS  et  al.;  comments  due 

by  4-29-96;  published  3- 

13-96 
Louisiar^  corrvnerrts  due  t}y 

5-2-96;  published  3-18-96 
New  York;  comments  due 

by  5-2-96;  published  3-18- 

96 
Virgin  Islands;  comments 

due  by  5-3-96;  putJiished 

3-18-96 
Virginia;  comments  due  by 

4-29-96;  published  3-13- 

96 
Television  stations;  table  of 
assignments: 
Oklahoma;  comments  due 

by  5-3-96;  published  3-18- 

96 
Wisconsin;  comments  due 

by  4-29-96;  published  3- 

13-96 

FEDERAL  TRADE 
COMMISSION 

Lutxicating  oil,  previously 
used;  deceptive  advertising 
and  labeling;  comments  due 
by  5-3-96;  published  4-3-96 

Private  vocational  school 
guides;  comments  due  by  5- 
3-96;  published  4-3-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biok>gical  products: 
Well-charactenzed 
txotechrxjtogy  products- 
Approved  application 
changes  reporting; 
comments  due  by  4-29- 
96,  published  1-29-96 
Approved  application 
changes  reporting; 
guidance  availability: 
comments  due  by  4-29- 
96:  published  1-29-96 
Approved  application 
changes  reporting; 
guidance  availatMlity: 
comments  due  by  4-29- 
96;  published  1-29-96 
Clinical  investigators,  financial 
disclosure;  comments  due 
by  4-29-96:  published  3-5- 
96 
Food  for  human  consumption: 


VI 


Federal  Register  /  Vol.  61.  No.  81  /  Thursday.  April  25.  1996  /  Reader  Aids 


Federal  regulatory  review 
and  comment  request, 
comnDents  due  by  4-29- 
96;  puWished  12-29-95 
Food  labeling- 
Nutnent  content  claims, 
definition  of  term, 
healttiy;  comments  due 
by  4-29-96;  puWished 
2-12-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  review; 
Fair  housing;  certification 
and  funding  of  State  and 
local  enforcement 
agencies;  comments  due 
by  4-29-96.  published  2- 
28-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Federal  regulatory  review: 
Wildlife  and  plants;  lists 
consolidation;  comments 
due  by  5-3-96;  published 
3-19-96 
Meetings 
Endangered  Species  of  Wild 
Fauna  and  Flora 
International  Trade 
Convention,  comments 


due  by  4-30-96;  published 
3-1-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abarxjoned  mine  land 
reclamation  plan 
sutMTiissions: 
Illinois;  comments  due  by  4- 

29-96;  published  3-29-96 
Missouri;  comments  due  by 
5-2-96;  published  4-2-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Occupational  injury  and 
illness;  recording  and 
reporting  requirements; 
comments  due  by  5-2-96; 
published  2-2-96 
Preliminary  economic 
analysis,  executive 
summary;  comments  due 
by  5-2-96;  putilished  2-29- 
96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
World's  Fastest  Lobster 
Boat  Race;  comments 


due  by  5-3-96;  published 
3-4-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
AlliedSignal  Inc.,  comments 
due  by  4-29-96;  putjiished 
2-29-96 
Michelin  Aircraft  Tire  Corp.; 
comments  due  by  4-30- 
96;  published  1-29-96 
Class  E  airspace;  comments 
due  by  4-29-96:  published 
3-18-96 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rail  licensing  procedures: 
Atandonment  and 
discontinuance  of  rail  lines 
and  rail  transportation; 
comments  due  by  5-3-96; 
published  3-19-96 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.; 


Columbus,  OH;  port  limits 
extension;  cwnments  due 
by  4-30-96;  published  3-1- 
96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Bonds  and  notes.  U.S. 
Treasury: 

Payments  by  t)ant<s  and 
other  financial  institutions 
of  Unrted  States  savings 
bonds  and  notes 
(Freedom  Shares); 
comments  due  by  5-1-96; 
published  4-1-96 

Boole-entry  Treasury  bonds, 
notes,  and  bills. 

Securities  held  through 
financial  intermediaries; 
comments  due  by  5-3-96; 
published  3-4-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Discount  points  financed  in 
connection  with  interest 
rate  reduction  refinancing 
loans;  limitation; 
comnwnts  due  by  4-29- 
96;  published  2-28-96 


Public  Papers 
of  the 

Presidents 
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United  States 


AnniMl  votumct  conUining  the  public  metiagti 
and  slatemcflU.  newt  conference*,  and  other 
■elected  papers  released  by  the  White  Houac 

Volume*  for  the  followint  year*  arc  available,  other 
volumes  not  luted  are  out  of  pnni 


George  Bush 

1991 

(Book  I) $41.00 

1991 

(Bookli) $44.00 

1992 

(Book!) $47.00 

1992-93 

(Book  II) $49.00 


William  ).  Clinton 

1993 

(Book  I) $51.00 

1993 

(Bookli) $.51.00 

1994 

(Book  I)  $.>♦>. 00 

1994 

(Bookli) $52.00 
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Order  Now! 

The  United  States 
Government  Manual 
1995/96 

As  the  offK  lal  handbook  ot  the  Federal  Government, 
the  Mjnu.ll  IS  the  be'^t  source  of  intormation  on  the 
activities,  functions,  organization,  and  principal  ot^icials 
ot  the  agencies  ot  the  legislative,  judic  lal,  and  executive 
branches   It  also  includes  intormation  on  quasi-otticial 
agenc  les  and  international  organizations  in  which  the 
United  States  participates 

ParticularK  helf)tul  tor  those  interested  in  where  to  go 
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( omprehensive  name  and  agencv/sub|ect  indexes 

Ot  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  cjf  the  Federal 
Cjovernment  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  I'H  ?. 

The  Mjrnuil  is  published  bv  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  copy 
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Weekly  Compilation  o( 

Presidential 
Documents 


1* 


) 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  ttie 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13000  of  April  24,  1996 

Order  of  Succession  of  Officers  To  Act  as  Secretary  of 
Defense 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  3347  of  title  5, 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Succession  to  Act  as  the  Secretary  of  Defense,  (a)  In  the  event 
of  the  death,  permanent  disability,  or  resignation  of  the  Secretary  of  Defense, 
the  incvnnbents  holding  the  Department  of  Defense  positions  designated 
below,  in  the  order  indicated,  shall  act  for  and  exercise  the  powers  of 
the  Secretary  of  Defense  as  Acting  Secretary  of  Defense: 

(1)  Deputy  Secretary  of  Defense. 

(2)  Secretary  of  the  Army. 

(3)  Secretary  of  the  Navy. 

(4)  Secretary  of  the  Air  Force. 

(5)  Under  Secretary  of  Defense  for  Acquisition  and  Technology. 

(6)  Under  Secretary  of  Defense  for  Policy. 

(7)  Under  Secretary  of  Defense  (Comptroller). 

(8)  Under  Secretary  of  Defense  for  Personnel  and  Readiness. 

(9)  Deputy  Under  Secretary  of  Defense  for  Acquisition  and  Technology. 

(10)  Deputy  Under  Secretary  of  Defense  for  Policy. 

(11)  Director  of  Defense  Research  and  Engineering. 

(12)  The  Assistant  Secretaries  of  Defense,  the  Director  of  Operational 
Test  and  Evaluation,  and  the  General  Counsel  of  the  Department  of  Defense, 
in  the  order  fixed  by  their  length  of  service  as  permanent  appointees  in 
such  positions. 

(13)  Under  Secretaries  of  the  Army,  the  Navy,  and  the  Air  Force,  in 
the  order  fixed  by  their  length  of  service  as  permanent  appointees  in  such 
positions. 

(14)  Assistant  Secretaries  of  the  Army,  the  Nav>',  and  the  Air  Force 
whose  appointments  eire  vested  in  the  President,  and  General  Counsels  of 
the  Army,  the  Navy,  and  the  Air  Force,  in  the  order  fixed  by  their  length 
of  service  as  permanent  appointees  in  such  positions. 

(b)  In  the  event  of  the  temporary  absence  or  temporary  disability  of  the 
Secretary  of  Defense,  the  incumbents  holding  the  Department  of  Defense 
positions  designated  in  paragraph  (a)  of  this  section,  in  the  order  indicated, 
shall  act  for  and  exercise  the  powers  of  the  Secretary  of  Defense  as  Acting 
Secretary  of  Defense. 

(1)  In  these  instances,  the  designation  of  an  Acting  Secretar>'  of  Defense 
applies  only  for  the  duration  of  the  Secretarv-'s  absence  or  disability,  and 
does  not  affect  the  authority  of  the  Secretary  to  resume  the  powers  of 
his  office  upon  his  return. 

(2)  In  the  event  that  the  Secretary  of  Defense  is  temporarily  absent 
from  his  position,  the  Secretary  may  continue  to  exercise  the  powers  and 
fulfill  the  duties  of  this  office  during  his  absence,  notwithstanding  the  provi- 
sions of  this  order. 
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(c)  Precedence  among  those  officers  designated  in  paragraphs  {a)(12)-(14) 
of  this  section  who  have  the  same  appointment  date  shall  be  determined 
by  the  Secretary  of  Defense  at  the  time  that  such  appointments  are  made. 

(d)  Notwithstanding  paragraphs  (a)  and  [b)  of  this  section,  an  officer  shall 
not  act  for  or  exercise  the  powers  of  the  Secretary  of  Defense  under  this 
order  if  that  officer  serves  only  in  an  acting  capacity  in  the  position  that 
would  otherwise  entitle  him  to  do  so. 

Sec.  2.  Temporary  Nature  of  Succession.  Succession  to  act  for  and  exercise 
the  powers  of  the  Secretary  of  Defense  pursuant  to  this  order  shall  be 
on  a  temporary  or  interim  basis  and  shall  not  have  the  effect  of  vacating 
the  statutory  appointment  held  by  the  successor. 

Sec,  3.  Revocation  of  Prior  Executive  Order.  Executive  Order  No.  12787 
of  December  31,  1991,  is  herebv  revoked. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appticabthty  arxj  legal  effect,  nrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
Vhe  Superintendent  of  Documents.  Phces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  760 
RIN  0560-nAE57 

Dairy  Indemnity  Payment  Program 

AGENCY:  Farm  Service  Agency.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  authority  to  operate  the 
Diary  Indemnity  Payment  Program 
(DIPP)  is  contingent  upon  the 
appropriation  of  funds.  Funds  were 
recently  appropriated.  This  rule  extends 
the  authority  to  operate  this  program 
until  the  funds  are  expended. 

The  DIPP  indemnifies  dairy  farmers 
and  manufacurers  for  losses  suffered 
with  respect  to  milk  and  milk  products, 
through  no  fault  of  their  own. 
EFFECTIVE  DATE:  April  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raellen  Erickson,  Agricultural  Program 
Specialist,  Price  Support  Division,  FSA, 
USDA.  Ag  Box  0512,  P.O.  Box  2415, 
Washington,  D.  C.  20013-2415.  at  (202) 
720-7320. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  Dairy 
Indemnity  Payments.  Number  10.053. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  to  this  final  rule  because  the 
Farm  Service  Agency  is  not  required  by 


5  U.S.C.  533  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  t)een  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Executive  Order  12778 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12778.  To  the  extent 
State  and  local  laws  are  in  conflict  with 
these  regulatory  provisions,  it  is  the 
intent  of  CCC  that  the  terms  of  the 
regulations  prevail.  The  provisions  of 
this  rule  are  not  retroactive.  Prior  to  any 
judicial  action  in  a  court  of  competent 
jurisdiction,  administrative  Review 
under  7  CFR  part  780  must  be 
exhausted. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  760 
set  forth  in  this  final  rule  do  not  contain 
additional  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 
Existing  information  collections  were 
approved  by  OMB  and  assigned  OMB 
Control  Number  0560-0116. 

Background 

The  Dairy  Indemnity  Payment 
Program  was  originally  authorized  by 
section  331  of  the  Economic 
Opportunity  Act  of  1964.  The  statutory 
authority  for  the  program  was  extended 
several  times.  Most  recently,  funds  were 
appropriated  for  this  program  by  the 
Agriculture,  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1996 
("the  Act"),  P.L.  104-37,  109  Stat.  310, 
which  authorizes  the  program  to  be 
carried  out  until  all  available  funds  have 
been  expended.  The  objective  of  the 


program  is  to  indemnify  dairy  farmers 
and  manufacturers  of  dairy  products 
who,  through  no  fault  of  their  own, 
suffer  income  losses  with  respect  to 
milk  or  milk  products  removed  from 
commercial  markets  because  such  milk 
or  milk  products  contain  certain 
harmful  residues.  In  addition,  dairy 
farmers  can  also  be  indemnified  for 
income  losses  with  respect  to  milk 
required  to  be  removed  from 
commercial  markets  due  to  residues  of 
chemicals  or  toxic  substances  or 
contamination  by  nuclear  radiation  or 
fallout.  TTie  regulations  governing  the 
program  (7  CFR  760.1-760.34) 
authorized  the  operation  of  the  program 
through  September  30,  1995.  Because 
the  Act  mandates  that  the  program  be 
carried  out  until  the  appropriated  funds 
are  expended,  the  ending  date  for  the 
program  is  being  deleted  from  the 
regulation.  The  beginning  dates  for  the 
program  are  also  being  deleted  since 
they  are  no  longer  necessan>'.  Since  the 
only  purpose  of  this  final  rule  is  to  make 
a  technical  amendment  to  the 
regulations  to  extend  the  Dairy 
Indemnity  Payment  Program  in  order  to 
conform  to  the  statute,  it  has  been 
determined  that  no  further  pubUc 
rulemaking  is  required.  Therefore,  these 
regulations  shall  become  effective  upon 
date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  760 

Dairy  products.  Indemnity  pavTnents. 
Pesticides  and  pests. 

Accordingly,  the  regulations  at  7  CFR 
Part  760  are  amended  as  follows: 

Subpart  Dairy  Indemnity  Payment 
Program 

1.  The  authority  citation  for  this 
subpart  is  revised  to  read  as  follows: 

Autliority:  Dairv'  Indemnitv  Program.  P  L. 
104-37.  109  Stat.  3 10 

2.  Section  760.2  is  amended  by 
revising  paragraphs  (k)(l),  (2),  (1)  and  (o) 
to  read  as  follows: 

§760^    Definitions. 

***** 

(k)*   •   • 

(1)  Pursuant  to  the  direction  of  a 
public  agency  because  of  the  detection 
of  pesticide  residues  in  such  whole  milk 
by  tests  made  by  a  public  agency  or 
under  a  testing  program  deemed 
adequate  for  the  purpose  by  a  public 
agency, or 
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(2)  Pursuant  to  the  direction  of  a 
public  agency  because  of  the  detection 
of  other  residues  of  chemicals  or  toxic 
substances  residues,  or  contamination 
from  nuclear  radiation  or  fallout  in  such 
whole  milk  by  tests  made  bv  a  public 
agency  or  under  a  testing  program 
deemed  adequate  for  the  purpose  by  a 
public  agencv. 

(I)  Affected  manufacturer  means  a 
person  who  manufactures  dairy 
products  which  are  removed  from  the 
commercial  market  pursuant  to  the 
direction  of  a  public  agency  because  of 
the  detection  of  pesticide  residue  in 
such  dairv  products  by  tests  made  by  a 
public  agency  or  under  a  testing 
program  deemed  adequate  for  the 
purpose  by  a  public  agency. 

*  «        •        •        • 

(o)  Application  period  means  any 
period  during  which  an  affected 
farmer's  whole  milk  is  removed  from 
the  commercial  market  pursuant  to 
direction  of  a  public  agency  for  a  reason 
specified  in  paragraph  (k)  of  this  section 
and  for  which  application  for  payment 

is  made. 

*  ft         •         •         • 

Signed  in  Washington.  Di...  im  April  U. 
1996. 
Bruce  R.  Weber, 

Actinii  AdiTDnistrator.  Farm  Service  Agency 
IFKDiic  96-9460  Filed  4-25-96;  8  45  ami 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Parts  800  and  810 

RIN  0580-nAA14 

United  States  Standards  for  Barley 

AGENCY:  Grain  Inspection,  Packers  and 
Stockvards  .\dministration.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Grain  Inspection.  Packers 
and  Stockyards  .administration  (GIPSA) 
is  revising  the  United  States  Standards 
for  Barley  to:  modify  the  classification 
system  of  barley  to  better  reflect  current 
marketing  practices  by  establishing  two 
classes.  Malting  barley  and  Barley; 
revise  procedures  to  permit  applicants 
the  option  of  requesting  either  the 
malting  standards  or  barley  standards 
for  malting  types;  revise  the  standards 
for  Two-rowed  Malting  barley  by 
removing  the  "US.  No  1  Choice  "  grade 
designation;  amend  the  definition  for 
suitable  malting  type  to  include  other 
malting  varieties  used  by  private 
malting  and  brewing  companies:  revise 
the  dockage  certification  prot;edure  by 
reporting  results  in  half  and  whole 
percent  with  a  fraction  less  than  one- 


half  percent  being  disregarded;  amend 
the  definition  of  thins  to  require  the  use 
of  a  single  sieve  (5/64  x  3/4  slotted-hole) 
only  in  the  class  Barley;  and  eliminate 
the  numerical  grade  restriction  for  badly 
stained  and  materially  weathered  from 
the  standards.  In  addition,  GIPSA  is 
amending  the  breakpoint  for  dockage 
and  establishing  new  breakpoints  for 
malting  barley  to  conform  with  standard 
changes. 

The  objective  of  these  revisions  is  to 
ensure  that  the  barley  standards  are 
serving  their  intended  purpose  to 
facilitate  the  marketing  of  barley. 
ERFECTIVE  DATE:  June  1,  1996. 
FOR  FURTHER  INFORMATtON  CONTACT: 
George  Wollam,  USDA,  GIPSA,  Room 
0623,  South  Building,  P.  O.  Box  96454, 
Washington,  D.C.  20090-6454; 
telephone  (202)  720-0292;  FAX  (202) 
720^628. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act  (Act) 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspectidfl,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preeiript  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhau.sted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

James  R.  Baker.  Administrator, 
GIPSA,  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq]  because  most  users  of  the 
official  inspection  and  weighing 
services  and  those  entities  that  perform 
these  services  do  not  meet  the 
requirements  for  small  entities.  Further, 
the  regulations  are  applied  equally  to  all 
entities. 

Information  Collection  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35).  the  information  collection 


requirements  contained  in  the  rule  to  be 
amended  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580- 
0013. 

Background 

During  December  1991,  the  Federal 
Grain  Inspection  Service  (FGIS),  which 
is  now  part  of  GIPSA,  distributed  a 
discussion  paper  concerning  the  U.S. 
Standards  for  Barley.  This  paper 
addressed  several  issues  relating  to  the 
standards  and  served  as  a  starting  point 
for  discussions  with  producers, 
processors,  trade  associations,  maltsters, 
handlers,  and  merchandisers  to  better 
understand  their  views  on  changes 
needed  to  improve  existing  standards. 
FGIS  received  positive  feedback.  In 
addition.  FGIS  reviewed  the  barley 
discussion  paper  with  the  FGIS 
Advisory  Committee  and  the  Grain 
Quality  Workshops  and  considered 
ideas  received  during  the  normal  course 
of  business,  recommendations  from 
internal  management  and  program 
review,  and  various  other  sources. 

In  the  March  22,  1995,  Federal 
Register  (60  FR  15075),  GIPSA 
published  a  proposal  to  revise  the  U.S. 
Standards  for  Barley  by:  (1)  Modifying 
the  classification  system  of  barley  to 
better  reflect  current  marketing  practices 
by  establishing  two  classes.  Malting 
barley  and  Barley;  (2)  revising 
procedures  to  permit  applicants  the 
option  of  requesting  either  the  malting 
standards  or  barley  standards  for 
malting  types;  (3)  revising  the  standards 
for  Two-rowed  Malting  barley  by 
removing  the  "U.S.  No  1  Choice"  grade 
designation  and  combining  the  grading 
factors  and  limits  for  two-  and  six- 
rowed  malting  types  onto  a  single  grade 
chart;  (4)  amending  the  definition  for 
suitable  malting  type  to  include  other 
proprietary  malting  varieties  used  by 
private  malting  and  brewing  companies; 

(5)  revising  the  dockage  certification 
procedure  bv  reporting  results  in  half 
and  whole  percent  with  a  fraction  less 
than  one-half  percent  being  disregarded; 

(6)  amending  the  definition  of  thins  to 
require  the  use  of  a  single  sieve  [^/mxVa 
slotted-hole)  only  in  the  proposed  class 
Barley  and  remove  the  grading  limits 
from  the  standards;  however,  the  level 
of  thins  will  continue  to  be  reported  on 
the  inspection  certificate;  (7)  revising 
the  standards  by  removing  the  grading 
limits  for  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
in  the  proposed  class  Barley;  and  (8) 
eliminating  the  numerical  grade 
restriction  for  badly  stained  and 
materially  weathered  from  the 
standards.  GIPSA  further  proposed  to 
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amend  the  inspection  plan  tolerances 
based  on  these  changes. 

Comment  Review 

During  the  60-day  comment  period, 
GIPSA  received  ten  comments:  two  from 
grain  handling  assoriations,  five  from 
barley  producer  organizations,  one  from 
a  malting  barley  trade  association,  one 
from  a  cattle  feeding  company,  and  one 
from  a  State  Department  of  Agriculture. 

On  the  basis  of  these  comments  and 
other  available  information.  GIPSA  has 
decided  to  revise  the  barley  standards  as 
proposed,  with  the  following 
exceptions:  (1)  Combining  the  grading 
factors  and  limits  for  two-  and  six- 
rowed  malting  types  into  one  grading 
chart;  (2)  removing  the  grading  limits  for 
thins  in  the  class  Barley;  (3)  removing 
the  grading  limits  for  damaged  kernels, 
heat-damaged  kernels,  and  foreign 
material  in  the  class  Barley;  (4)  applying 
the  current  damaged  kernels  grade 
limits  in  Six-rowed  Malting  barley  to 
Two-rowed  Malting  barley;  (5)  applying 
the  present  limits  for  injured-by-mold 
and  mold  damage  in  Two-rowed 
Malting  barley  to  Six-rowed  Malting 
barley;  and  (6)  applying  the  current 
grade  limits  for  other  grains  and  wild 
oats  to  both  Six-  and  Two-rowed 
Malting  barley. 

Rather  than  combining  the  grading 
factors  and  limits  for  two-  and  six- 
rowed  malting  types  into  one  grading 
chart,  GIPSA  decided  to  maintain  a 
separate  grading  chart  for  the  two-rowed 
malting  type  and  the  six-rowed  malting 
type  because  of  their  different  grade 
limits  and  grading  factors.  Also,  GIPSA 
decided  to  retain  the  grading  limits  for 
thins,  damaged  kernels,  heat-damaged 
kernels,  and  foreign  material  in  the  class 
Barley.  In  addition,  GIPSA  will  continue 
to  apply  the  current  grade  limits  in  Six- 
rowed  Malting  barley  for  damaged 
kernels  and  other  grains  only  to  Six- 
rowed  Malting  barley  and  continue  to 
apply  the  present  grade  limits  in  Two- 
rowed  Malting  barley  for  injured-by- 
mold,  mold  damage,  and  wild  oats  only 
to  Two-rowed  Malting  barley. 

Barley  Classification 

GEPSA  proposed  to  amend  the  barley 
classification  system  in  section  7  CFR 
810.202,  paragraph  (c),  to  better  reflect 
current  marketing  practices  by 
establishing  two  classes  of  barley, 
specifically.  Malting  barley  and  Barley. 
The  class  Malting  barley  is  divided  into 
three  subclasses:  Six-rowed  Malting 
barley.  Six- rowed  Blue  Malting  barley, 
and  Two-rowed  Malting  barley.  The 
class  Barley  is  divided  into  three 
subclasses:  Six-rowed  barley.  Two- 
rowed  barley,  and  Barley.  GIPSA 
believes  this  new  classification  system 


will  assist  in  simplifying  the  barley 
standards  and  facilitate  the  domestic 
and  export  marketing  of  barley. 

The  present  barley  classification 
system  is  based  on  kernel  physical 
characteristics.  Barley  is  divided  into 
three  classes:  Six-rowed  barley.  Two- 
rowed  barley,  and  Barley.  The  class  Six- 
rowed  barley  is  divided  into  three 
subclasses:  Six-rowed  Malting  barley. 
Six-rowed  Blue  Malting  barley,  and  Six- 
rowed  barley.  The  class  Two- rowed 
barley  is  divided  into  two  subclasses: 
Two-rowed  Malting  barley  and  Two- 
rowed  barley.  The  class  Barley  has  no 
subclasses. 

This  classification  system  does  not 
refiect  current  marketing  practices.  That 
is.  barley  produced  in  the  United  States 
is  used  primarily  as  livestock  feed  or  for 
malting.  Consequently,  the  barley 
classing  system  should  be  structured  in 
a  manner  consistent  with  current 
trading  practices. 

All  comments  received  were 
supportive  of  the  new  classification 
system. 

Based  on  this  information,  comments 
received,  and  other  available 
information,  GIPSA  is  amending  the 
barley  classification  system  in  current 
section  7  CFR  810.202,  paragraph  (c),  by 
establishing  two  classes  of  barley. 
Malting  barley  and  Barley.  The  class 
Malting  barley  is  divided  into  three 
subclasses:  Six-rowed  Malting  barley. 
Six-rowed  Blue  Malting  barley,  and 
Two-rowed  Malting  barley.  The  class 
Barley  is  divided  into  three  subclasses: 
Six-rowed  barley,  Two-rowed  barley, 
and  Barley. 

Applying  the  Malting  Standards 

GIPSA  proposed  to  amend  the 
subclass  definitions  for  Six-  and  Two- 
rowed  barley  in  current  section  7  CFR 
810.202.  paragraphs  (c)(l)(iii)  and 
(c)(2)(ii),  by  deleting  the  reference  to 
Malting  barley.  This  change  is  needed  to 
provide  applicants  the  option  of 
requesting  either  the  malting  standards 
or  the  barley  standards  for  malting 
types. 

The  present  standards  require  official 
personnel  initially  to  apply  the  Malting 
barley  requirements  and  assign  grades 
covered  in  section  7  CFR  810.206  only 
if  the  sample  fails  to  meet  the  malting 
criteria.  This  requirement  is  based  on 
the  subclass  definitions  for  Six-  and 
Two-rowed  barley.  The  subclass 
definitions  for  Six-  and  Two-rowed 
barley  state,  in  part,  that  barley  not 
meeting  the  applicable  subclass 
requirement  for  malting  shall  be  graded 
using  the  7  CFR  810.206  grade  chart. 

Initially  applying  the  malting 
standard  requirements  hampers 
inspection  efficiency  and  may  create 


market  disruptions  for  malting  varieties 
used  for  other  purposes.  Labeling  barley 
as  malting  when  it  is  being  marketed  for 
another  use  causes  confusion  and  could 
lead  to  unnecessary  marketing 
complications. 

Am  comments  received  were 
supportive  of  this  revision. 

Based  on  this  information,  comments 
received  and  other  available 
information.  GIPSA  is  amending  the 
subclass  definitions  for  Six-  and  Two- 
rowed  barley  in  section  7  CFR  810.202, 
paragraphs  (c)(l)(iii)  and  (c)(2)(ii),  by 
deleting  the  reference  to  Malting  barley 
to  provide  the  inspection  system  greater 
flexibility  in  meeting  the  market  needs. 
This  change  will  also  bring  existing 
standards  more  in  line  with  today's 
marketing  practices  for  Malting  barley. 

U.S.  No  1  Choice  Grade  Designation 

GIPSA  proposed  to  revise  section  7 
CFR  810.205  by  removing  the  "U.S.  No 
1  Choice"  grade  designation  from  the 
grading  chart  and  retain  the  factors  and 
limits  concerning  the  Choice  grade  as 
U.S.  No  1  and  redesignating  the  factors 
and  limits  for  U.S.  Nos.  1.  2.  and  3  as 
U.S.  Nos.  2,  3,  and  4,  respeciively.  This 
revision  was  sought  to  bring  more 
consistency  between  the  standards  for 
Two-  and  Six-rowed  Malting  barley. 

The  current  Two-rowed  Malting 
barley  standard  includes  a  "U.S.  No  1 
Choice"  grade  designation.  The  Six- 
rowed  Malting  barley  standard  does  not 
include  a  similar  grade.  The  differences 
between  "U.S.  No  1  Choice"  Two-rowed 
Mahing  barley  and  U.S.  No.  1  Two- 
rowed  Malting  barley  are  reflected  in 
the  test  weight,  skinned  and  broken 
kernels,  and  the  thin  barley  grade  limits. 
GIPSA  believes  that  the  factors  and 
limits  for  the  "U.S.  No  1  Choice"  grade 
designation  are  important  to  producers, 
maltsters,  and  brewers.  Furthermore. 
GIPSA  believes  that  the  quality 
requirements  in  the  standards  for  Six- 
and  Two-rowed  Malting  barley  should 
be  more  consistent  to  eliminate 
confusion  in  the  marketplace  and  to 
provide  more  meaningful  information  to 
our  customers. 

All  commentors  agreed  with  GIPSA  s 
proposal. 

Based  on  this  information,  comments 
received  and  other  available 
information.  GIPSA  is  removing  the 
"U.S.  No  1  Choice"  grade  designation 
from  section  800.86(c)(2)  Table-2  and 
section  7  CFR  810.205  for  Two-rowed 
Malting  barley.  Furthermore.  GIPSA  is 
retaining  the  factors  and  limits  for  the 
"U.S.  No  1  Choice"  grade  as  the  US 
No.  1  grade  and  redesignating  the 
factors  and  limits  for  U.S.  Nos.  1,  2.  and 
3  as  U.S.  Nos.  2.  3.  and  4  for  the  Two- 
rowed  Malting  barley,  respectively. 
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Malting  Barley  Grading  Charts 

GIPSA  proposed  to  revise  the  grade 
requirements  in  section  7  CFR  810.204 
and  810.205  by:  (1)  Combining  the 
factors  and  limits  for  Two-  and  Six- 
rowed  Malting  barley  into  a  single  grade 
chart:  (2)  establishing  four  numerical 
grades  for  all  Malting  barley;  (3) 
establishing  common  foreign  materia! 
grade  limits  for  all  Malting  barley.  (4) 
establishing  separate  grade  limits  for 
test  weight,  suitable  malting  types, 
sound  barlev.  skinned  and  broken 
kernels,  and  thin  barley  for  two-  and 
six-rowed  malting  types;  (5)  applying 
the  current  damaged  kernels  grade 
limits  in  Six-rowed  Malting  barley  to 
Two-rowed  Malting  barley  and 
establishing  a  new  5.0  percent  damaged 
kernels  limit  to  correspond  with  the 
proposed  four  grade  categories;  (6) 
applying  the  present  limits  for  mold 
damage  and  injured-by-mold  in  Two- 
rowed  Malting  barley  to  Six-rowed 
Malting  barley;  and  (7)  applying  the 
current  grade  limits  for  other  grains  and 
wild  oats  to  both  Six-  and  Two-rowed 
Malting  barley. 

In  the  present  standards,  separate 
grade  charts  exist  for  two-  and  six- 
rowed  malting  types.  Additionally,  the 
factor  requirements  differ  based  on  the 
barlev  subclass.  Fur  example,  the 
current  standards  impose  limits  for 
other  grains,  wild  oats,  mold  damage, 
and  injured-by-mold.  but  not 
consistently  for  all  malting  types.  These 
differences  reflect  the  traditional 
variances  between  the  production  areas 
and  markets  dealing  with  Six-  and  Two- 
rowed  Malting  barley.  In  proposing 
changes  to  the  standards,  GIPSA 
believed  that  the  malting  standards 
should  be  revised  to  more  consistently 
apply  factor  requirements  between  Two- 
and  Six-rowed  barley.  GIPSA  also 
believed  that  the  proposed  revisions  to 
combine  sections  7  CFR  810.204  and 
810.205  simplify  the  malting  standards 
and  make  them  more  user  friendly. 

Supporters  staled  that  combining  the 
factors  and  grade  limits  for  Six-  and 
Two-rowed  Malting  barley  into  one 
chart  will  make  the  malting  barley 
standards  more  user  friendly,  make  the 
standards  more  compatible  between  the 
Two-rowed  and  Six-rowed  Malting 
types,  and  reduce  potential  confusion  of 
foreign  purchasers. 

Several  organizations  representing 
producers,  handlers,  and  maltsters 
opposed  applying  the  present  limits  for 
mold  damage  and  damaged-by-mold  in 
Two-rowed  Malting  barley  to  Six-rowed 
malting  types  and  applying  the  current 
grade  limits  for  other  grains  and  wild 
oats  to  both  Six-  and  Two-rowed 
Malting  types. 


With  regard  to  applying  the  present 
limits  for  mold  damage  and  injured-by- 
mold  in  Two-rowed  Malting  barley  to 
Six-rowed  Malting  barley,  the  North 
Dakota  Barley  Council  (NDBC)  stated 
that  applying  the  present  limits  for  mold 
damage  and  damaged-by-mold  in  Two- 
rowed  Malting  barley  to  Six-rowed 
Malting  barley  is  restrictive  and  causes 
market  disruption  because  weather 
conditions  frequently  cause  mold 
damage  and  damaged-by-mold  injury. 
They  also  stated  that  under  this 
proposal  a  significant  poiiion  of 
Midwestern  crop  would  not  receive 
malting  barley  grades.  Furthermore,  the 
NDBC  stated  that  Midwestern  Six-rowed 
Malting  barley  is  frequently  purchased 
in  excess  of  the  proposed  limits. 
Further,  other  comments  received 
shared  similar  views. 

Upon  review  of  this  issue  and  because 
of  the  expressed  concern  of  potential 
market  disruption,  GIPSA  has  decided 
not  to  adopt  this  revision.  Consequently, 
GIPSA  will  maintain  the  current  limits 
for  injured-by-mold  and  mold  damage 
for  Two-  and  Six-rowed  Malting  barley. 

In  regard  to  applying  current  grade 
limits  for  other  grains  and  wild  oats  to 
both  Six-  and  Two-rowed  malting  types, 
the  current  malting  standards  impose 
grade  limits  for  other  grains  and  wild 
oats  but  not  consistently  for  Two-  and 
Six-rowed  Malting  barley.  These 
differences  reflect  the  traditional 
variances  between  the  production  areas 
and  markets  dealing  with  Six-  and  Two- 
rowed  Malting  barley.  In  proposing  to 
apply  current  grade  limits  for  other 
grains  and  wild  oats  to  both  Six-  and 
Two-rowed  Malting  types,  GIPSA 
believed  that  the  malting  standards 
should  be  revised  to  more  consistently 
apply  factor  requirements  between  Two- 
and  Six-rowed  Malting  types. 

GIPSA  received  no  support  for  this 
proposed  action.  A  commentor 
opposing  this  proposal  stated  that  while 
the  proposal  adds  more  uniformity  to 
the  grading  standards,  it  fails  to 
consider  the  impact  on  domestic  and 
export  markets. 

Applying  uniform  grade  limits  for 
other  grains  and  wild  oats  to  both  six- 
and  two-rowed  malting  types  may 
impact  negatively  on  domestic  and/or 
export  markets.  Therefore,  GIPSA  has 
decided  not  to  adopt  this  proposal. 
Consequently,  GIPSA  will  continue  to 
apply  the  current  grade  limits  for  other 
grains  to  six-rowed  malting  type  only 
and  the  current  grade  limits  for  wild 
oats  to  two-rowed  malting  type  only. 

In  its  comment,  the  NDBC 
recommended  to  aggregate  wild  oats, 
other  grains,  and  foreign  materials  into 
one  category.  They  stated  — foreign 
buyers  perceive  other  grains,  wild  oats. 


and  foreign  material  as  non-barley 
material  in  Malting  barley. — 
Furthermore,  the  NDBC  proposed 
different  grade  limits  for  two-  and  six- 
rowed  malting  types  as  follows: 
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Grade 


U.S.  No.  1 
U.S.  No.  2 
U.S.  No.  3 
U.S.  No.  4 


Two- 
rowed 
(percent) 


3.0 
4.0 
6.0 
8.0 


1.5 
2.0 
3.0 
5.0 


NDBC  believes  that  this  change  would 
more  accurately  describe  non-barley 
material  in  Malting  barley  and  facilitate 
marketing  in  export  channels. 

GIPSA  Believes  that  this 
recommendation  warrants  further 
evaluation  and  has  decided  more 
discussions  are  needed  before  proposing 
such  a  change.  Meanwhile.  GIPSA  will 
continue  to  use  the  current  factors  and 
limits  as  applicable. 

In  proposmg  to  combine  the  grade 
charts  for  two-  and  six-rowed  malting 
types,  GIPSA  believed  that  adopting  the 
same  grading  factors  would  simplify  the 
malting  standards  and  promote 
uniformity  between  Two-  and  Six- 
rowed  Malting  barley.  However,  the 
proposal  to  apply  the  same  grading 
factors  to  all  malting  barley  were  not 
adopted.  A  single  grade  chart  containing 
different  factors  and  grade  limits  for 
two-  and  six-rowed  malting  types  would 
be  hard  to  read  or  understand. 
Therefore.  GIPSA  has  decided  not  to 
combine  the  grade  charts  for  two-  and 
six-rowed  malting  types  because 
common  grading  factors  and  limits  were 
not  established.  Consequently,  GIPSA 
will  maintain  a  separate  grading  chart 
for  the  Two-rowed  Malting  barley  and 
the  Six-rowed  Malting  barley  because  of 
their  different  grade  limits  and  grading 
factors. 

GIPSA  received  no  opposition  to 
establishing  four  numerical  grades  for 
malting  barley;  separate  grade  limits  for 
test  weight;  percent  suitable  malting 
types,  sound  barley,  skinned  and  broken 
kernels,  and  thin  barley  for  two-  and 
six-rowed  malting  types;  or  establishing 
common  foreign  material  grade  limits 
for  all  Malting  barley. 

Based  on  information  and  suggestions 
received  from  individuals  using  these 
grade  charts,  comments  received,  and 
other  available  information,  GIPSA  will: 
(1)  Maintain  separate  grading  charts  for 
two-  and  six-rowed  malting  types;  (2) 
establish  four  numerical  grades  for  all 
Making  barley;  (3)  apply  the  current 
grade  limits  for  damaged  kernels  and 
other  grains  to  Six-rowed  Malting  barley 
only;  (4)  apply  the  present  Umits  for 
wild  oats,  injured-by-mold.  and  mold 


damage  to  Two-rowed  Malting  barley 
only;  (5)  apply  the  proposed  foreign 
material  grade  limits  to  two-  and  six- 
rowed  malting  types;  and  (6)  for  six- 
rowed  malting  types  adopt  the  proposed 
grade  limits  for  test  weight,  sound 
barley,  damaged  kernels,  skinned  and 
broken  kernels,  and  thin  barley. 

Suitable  Malting  Type 

GIPSA  proposed  to  amend  the 
definition  of  suitable  malting  type  in 
current  section  7  CFR  810.202. 
paragraph  (t).  to  expand  the  list  of 
approved  malting  varieties.  The 
proposed  definition  will  include  other 
malting  types  used  by  various  maltsters 
and  brewers. 

Current  standards  require  a  specified 
level  of  soitable  malting  type  before  the 
Malting  barley  designation  is  assigned. 
The  American  Malting  Barley 
Association  (AMBA)  identifies  which 
malting  varieties  are  considered 
suitable.  The  AMBA  revises  its  list  of 
approved  malting  types  annually  by 
adding  new  varieties  and  deleting 
outdated  ones.  However,  many  malting 
varieties  removed  from  the  AMBA  list 
continue  to  be  produced,  marketed,  and 
processed.  Under  the  current  malting 
standards,  a  variety  that  meets  all 
quality  requirements  for  malting  but  is 
not  included  on  the  AMBA  list  could 
not  be  classified  as  Malting  barley. 
Furthermore,  several  breweries  are 
actively  involved  in  the  development 
and  production  of  malting  barley  types 
to  meet  various  end-use  specifications. 
Often,  these  varietal  types  are  not  tested 
and  approved  by  AMBA.  although  such 
varieties  meet  all  quality  requirements 
of  the  brewery.  This  revision  will  permit 
official  inspection  personnel  to  apply 
the  malting  grade  designation  to  any  of 
these  malting  varieties.  Also,  it  will 
bring  existing  standards  more  in  line 
with  today's  processing  practices  of  the 
malting  and  brewing  industries. 

All  comments  received  were 
supportive  of  the  proposal  to  revise  the 
definition  of  suitable  malting  type  to 
include  varieties  recommended  by 
AMBA  and  other  malting  types. 

Based  on  this  information,  comments 
received,  and  other  available 
information,  GIPSA  is  revising  the    • 
suitable  malting  type  definition  in 
current  section  7  CFR  810.202. 
paragraph  (t).  to  include  varieties 
recommended  by  AMBA  and  other 
malting  types. 

Dockage 

GIPSA  proposed  to  revise  the  dockage 
certification  procedure  in  .section  7  CFR 
810.104.  paragraph  (b).  by  reporting 
results  in  half  and  whole  percent  with 


a  fraction  less  than  one-half  percent 
being  disregarded. 

Dockage  m  barley  consists  of  dust, 
chaff,  small  weed  seed,  very  small 
pieces  of  broken  barley,  and  coarse 
grains  larger  than  barley.  Present 
standards  certify  dockage  in  whole 
percents  with  fractions  of  a  percent 
being  disregarded.  GIPSA  believes  that 
this  method  of  reporting  often 
understates  dockage  levels.  GIPSA  also 
believes  that  reporting  dockage  in  half 
and  whole  percent  provides  a  more 
accurate  description  of  non-barley 
material,  by  that,  enabling  handlers  and 
end-users  to  decide  quality,  storability. 
and  end-product  yield.  Also,  providing 
actual  dockage  percentage  in  the 
remarks  section  of  the  certificate  is 
currently  available  upon  request. 

One  commentor  supporting  this 
change  stated  that  much  of  the 
commercial  trade  is  done  in  tenth  of 
percent  increments.  However.  GIPSA 
believes  that  the  proposed  change  best 
reflects  market  needs  at  this  time. 
Accordingly,  no  further  changes  to  this 
provision  are  needed.  Applicants 
interested  in  receiving  dockage 
information  in  tenth  of  percent 
increments  may  receive  it  upon  request. 

Based  on  this  information,  comments 
received,  and  other  available 
information,  GIPSA  is  revising  the 
dockage  certification  procedure  in 
section  7  CFR  810.104,  paragraph  (b),  to 
report  dockage  in  barley  in  half  and 
whole  percent  with  a  fraction  less  than 
one-half  percent  being  disregarded. 

Thin  Barley 

GIPSA  proposed  to  revise  the  sieve 
requirement  for  determining  thin  barley 
in  current  section  7  CFR  810.202, 
paragraph  (u),  by  requiring  the  use  of  a 
single  sieve  (Vm  x  V*  slotted-hole),  in 
determining  thins  in  the  class  Barley. 
GIPSA  also  proposed  to  amend  section 
7  CFR  800.162  to  delete  the  factor  thins 
and  its  corresponding  grade  limits  for 
the  class  Barley  and  require  that  the 
level  of  thins  be  reported  on  each 
certificate  representing  an  inspection  for 
grade.  This  procedure  is  similar  to  the 
certification  procedure  for  moisture, 
which  provides  the  marketplace  with 
the  flexibility  to  establish  more 
meaningful  quality  limits  for  thins 
based  on  the  specific  needs  of  end- 
users. 

Present  standards  define  thin  barley 
as  Six-rowed  barley  which  passes 
through  a  V64  x  Va  slotted-hole  sieve  or 
Two-rowed  barley  which  passes  through 
a  5.Vf,«  X  %  slotted-hole  sieve.  In 
addition,  for  the  class  Barley,  which 
consists  of  a  mixture  of  Six-  and  Two- 
rowed  barley,  thin  barley  is  barley 
passing  through  the  Vm  x  V*  slotted-hole 


sieve.  Under  this  requirement,  the  factor 
thins  in  the  standards  is  a  measurement 
of  kernel  size  more  than  an  indicator  of 
overall  quality  in  barley. 

All  commentors  were  supportive  of 
GIPSA's  pro{>osal  to  use  one  standard 
sieve  size  (Vm  x  Vs  slotted-hole)  to 
determine  thins  for  the  class  Barley. 

Several  commentors  opposed  the 
removal  of  thins  as  a  grade  determining 
factor  stating:  (1)  Thins  are  one  of  the 
most  important  grading  factors, 
particularly  in  livestock  feed  and  export 
markets;  (2)  there  is  correlation  between 
barley  quality  and  the  level  of  thins 
because  a  high  level  of  thins  can  cause 
problems  in  rolling  barley  and  it  will 
affect  the  nutritive  value  of  barley:  (3) 
the  end-users  rely  on  the  official  grading 
system  to  determine  the  level  of  thins 
and  corresponding  numerical  grade;  (4) 
if  the  end-users  contract  for  a  certain 
grade  of  barley,  they  currently  can  be 
assured  of  a  specified  maximum 
percentage  of  thin  kernels;  (5)  most  of 
the  barley  sold  into  the  feed  market  is 
traded  on  the  basis  of  thins;  (6)  they 
feared  the  potential  for  increased 
blending,  which  may  lower  the  overall 
quality;  and  (7)  they  stated  that  FGIS 
failed  to  consider  the  impacts  on  export 
markets. 

GIPSA  recognizes  that  thin  barley  is  a 
factor  used  by  the  industry  to  determine 
market  value.  Also,  that  the  end-user  is 
in  the  best  position  to  determine  the 
appropriate  level  of  thins  when  arriving 
at  the  market  value  of  the  grain. 
Therefore,  GIPSA  has  decided  not  to 
remove  the  grade  limits  for  thins  in  the 
class  barley  because  there  appears  to  be 
a  market  need  to  preserve  these  limits 
based  on  comments  received. 
Consequently,  the  factor  "thins"'  will 
continue  to  be  a  grade  determining 
factor  in  the  class  Barley. 

Based  on  this  information,  comments 
received,  and  other  available 
information.  GIPSA  is  revising  current 
section  7  CFR  810.202.  paragraph  (u).  to 
require  the  use  of  the  ^'f.*  x  \*  slotted- 
whole  sieve  for  thin  barley 
determination  in  the  class  Barley. 

Sound  Barley 

GEPSA  proposed  to  revise  section  7 
CFR  810.206  by  removing  the  factors 
and  limits  for  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
in  the  class  Barley.  In  proposing  this 
revision.  GIPSA  believed  that  the 
standards  would  rely  on  the  factor 
"sound  barlev"  to  relate  the  overall 
amount  of  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material. 
In  addition,  applicants  interested  in  the 
percentage  and  composition  of  damaged 
kernels,  heat-damaged  kernels,  and 
foreign  material  may  request  this 
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information  be  reported  on  the 
inspection  certificate. 

Supporters  of  this  change  stated  that 
relying  on  the  factor  "sound  barley"  to 
determine  quality  is  favorable, 
providing  other  information  concerning 
non-barley  material  and  damaged 
kernels  is  available  to  interested  parties. 

Opponents  of  this  proposed  change 
stated:  Eliminating  the  factors  and  grade 
limits  for  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
and  relying  on  sound  barley  to  relate  the 
overall  amount  of  damage  and  non- 
barley  materials  will  be  an  incentive  to 
add  lion-barley  niaterial  to  barley 
shipments;  while  the  domestic  market 
likelv  would  quickly  adapt  to  this 
change,  the  export  market  will  be  at  a 
serious  disadvantage;  and  U.S. 
competitors  have  much  more  stringent 
quality  parameters,  and  any 
retrenchment  from  the  current  grading 
system  would  cause  further  concerns  by 
overseas  customers  and  cause  reduction 
in  U.S.  exports. 

Upon  further  review  of  this  issue  and 
in  view  of  the  comments  and  concerns, 
GIPSA  believes  that  removing  the  grade 
limits  for  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
in  the  class  Barley  and  relying  on  sound 
barley  to  relate  the  overall  amount  of 
damage  and  non-barley  may  not  reflect 
domestic  and/or  export  markets  need. 
Therefore,  GIPSA  has  decided  to  retain 
the  factors  and  limits  for  damaged 
kernels,  heat-damaged  kernels,  and 
foreign  material  in  the  class  Barley  as 
grade  detennining  factors  because  there 
appears  to  be  a  market  need  to  maintain 
these  factors  and  their  grade  limits  as 
grade  determining  factors. 

Based  on  this  information,  comments 
received,  and  other  available 
information.  GIPSA  has  decided  not  to 
revise  section  7  CFR  810.206  of  the 
standards.  Consequently,  the  grade 
limits  for  damaged  kernels,  heat- 
damaged  kernels,  and  foreign  material 
in  the  class  Barley  will  continue  to  be 
grade  determining  factors. 

Badly  Stained  or  Materially  Weathered 
Barley 

GIPSA  proposed  to  eliminate  the 
grade  limitation  for  barley  that  is  badly 
stained  or  materially  weathered  from 
section  7  CFR  810.206.  GIPSA  also 
proposed  to  remove  the  definition  for 
stained  barley  from  7  CFR  810.202  (s). 

The  determination  of  badly  stained  or 
materially  weathered  barley  is  seldom 
made  because  this  condition  is  generally 
reflected  in  other  grading  factors 
including  sound  barley.  Presently, 
barley  that  is  badly  stained  or  materially 


weathered  is  graded  not  higher  than 
U.S.  No.  4. 

Commentors  did  not  oppose  GIPSA's 
proposal  to  remove  the  badly  stained  or 
materially  weathered  criterion  from  the 
standards. 

Based  on  this  information,  comments 
received,  and  other  available 
information.  GIPSA  has  decided  to 
amend  section  7  CFR  810-206  by 
eliminating  the  grade  limitation  for 
badly  stained  or  materially  weathered. 

Miscellaneous  Changes 

GIPSA  proposed  to  revise  the  format 
of  the  grade  charts  in  the  standards  for    . 
Malting  barley  and  Barley.  These 
proposed  revisions  were  intended  to 
improve  the  readability  of  the  grading 
tables.  Based  on  information  and 
suggestions  received  from  individuals 
using  these  grading  charts.  GIPSA  has 
decided  not  to  adopt  the  proposed 
format.  Consequently,  the  present 
format  of  the  grading  charts  in  the 
standards  for  Malting  barley  and  Barley 
will  not  be  changed. 

Inspection  Plan  Tolerances 

Shiplots,  unit  trains,  and  lash  barge 
lots  are  inspected  by  a  statistically  based 
inspection  plan  (55  FR  24030,  June  13. 
1990).  Inspection  tolerances,  commonly 
referred  to  as  breakpoints,  are  used  to 
determine  acceptable  quality.  GIPSA 
proposed  to  amend  the  breakpoint  for 
dockage  ft-om  0.47  to  0.23  percent. 
GIPSA  also  proposed  to  establish 
breakpoints  conforming  to  the  proposed 
changes  to  the  barley  standards. 

GIPSA  received  no  opposition  to 
amending  or  establishing  breakpoints  as 
included  in  the  proposal. 

Based  on  this  information,  comments 
received,  and  other  available 
information,  GIPSA  is  revising  section 
800.86,  Table  4,  by  changing  the 
dockage  breakpoint  to  0.23  percent. 
GIPSA  is  also  adopting  breakpoints  for 
the  changes  to  the  malting  barley 
standards. 

Final  Action 

On  the  basis  of  these  comments  and 
other  available  information,  GIPSA  has 
decided  to  revise  the  barley  standards  as 
proposed,  with  the  following 
exceptions:  (1)  Combining  the  grading 
factors  and  limits  for  two-  and  six- 
rowed  malting  types  into  one  grade 
chart:  (2)  removing  the  grading  limits  for 
thins  in  the  class  Barley;  (3)  removing 
the  grading  limits  for  damaged  kernels, 
heat-damaged  kernels,  and  foreign 
material  in  the  class  Barley;  (4)  applying 
the  current  damaged  kernels  grade 
limits  in  Six-rowed  Malting  barley  to 


Two-rowed  Malting  barley;  (5)  applying 
the  present  limits  for  mold  damage  and 
injured-by-mold  in  Two-rowed  Malting 
barley  to  Six-rowed  Malting  barley;  and 
(6)  applying  the  current  grade  limits  for 
other  grains  and  wild  oats  to  both  Six- 
and  Two-rowed  Malting  barley. 

Rather  than  combining  the  grading 
factors  and  limits  for  two-  and  six- 
rowed  malting  types  into  one  grading 
chart,  GIPSA  decided  to  maintain  a 
separate  grading  chart  for  the  two-rowed 
malting  type  and  the  six-rowed  malting 
type  because  of  their  different  grade 
limits  and  grading  factors.  Also,  GIPSA 
decided  to  retain  the  grading  limits  for 
thins,  damaged  kernels,  heat-damaged 
kernels,  and  foreign  material  in  the  class 
Barley.  In  addition,  GIPSA  will  continue 
to  apply  the  current  grade  limite  in  Six- 
rowed  Malting  barley  for  damaged 
kernels  and  other  grains  only  to  Six- 
rowed  Malting  barley  and  continue  to 
apply  the  present  limits  in  Two-rowed 
Malting  barley  for  injured-by-mold,  wild 
oats,  and  mold  damage  only  to  Two- 
rowed  Malting  barley. 

Pursuant  to  section  4(b)(1)  of  the 
United  States  Grain  Standards  Act  (7 
U.S.C.  76(b)(1)),  no  standards 
established  or  amendments  or 
revocations  of  standards  are  to  become 
effective  less  than  one  calendar  year 
after  promulgation  unless,  in  the 
judgment  of  the  Administrator,  the 
public  health,  interest,  or  safety  requires 
that  they  become  effective  sooner. 
Pursuant  to  that  section  of  the  Act,  it 
has  been  determined  that  in  the  public 
interest  the  revision  becomes  effective 
June  1,  1996.  This  effective  date  will 
coincide  with  the  beginning  of  the  1996 
crop  year  and  facilitate  domestic  and 
export  marketing  of  barley. 

List  of  Subjects  in  7  CFR  Parts  800  and 
BIG 

Administrative  practice  ai^ 
procedure.  Export,  Grain.        ^^~^ 

For  reasons  set  forth  in  the  preamble. 
7  CFR  Part  BOO  and  7  CFR  Part  810  are 
amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

2.  Section  800.86  (c)(2)  Tables  1,  2.  3, 
and  4  are  revised  to  read  as  follows: 

§  800.86    Inspection  of  shiplot.  unit  train, 
and  lash  t>arge  grain  In  single  lots. 


(2) 
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Table  1— Grade  Limits  (GL)  and  Breakpoints  (BP)  for  Six-Rowed  Malting  Barley  and  Six-Rowed  Blue 

Malting  Barley 


Grade 


U.S.  No. 
U.S.  No. 
U.S.  No. 
U.S.  No. 


Mnimlifn  knits  ol — 


Test  weignt  per 
txisTiel  (pourids) 


GL 
47.0 
45.0 
43.0 
43.0 


BP 
-0.5 
-0.5 
-0.5 
-0.5 


Suitable  malting 
types  (percent) 


Sound  bartey 
(percent)' 


GL 
95.0 
95.0 
95.0 
95.0 


BP 
-1.3 
-1.3 

-1.3 
-1.3 


GL 
97.0 
94.0 
90.0 
87.0 


BP 

•1.0 
■1.4 
-1.6 
-1.9 


Maximum  brnits  c< — 


Damaged 
kernels  (per- 
cent) 


Foreign  ma- 

tenai  (per- 
cent) 


_L. 


GL 
2.0 
3.0 
4.0 
5.0 


BP  I 
0.8, 
0.9 
1.1  i 
1.3  I 


GL 
0.5 
1.0 
2.0 
3.0 


BP 
0.1 
0.4 
0.5 
0.6 


OtHer  grams 
(percent) 


Skavwd  and 
Brotier  ker- 
nels (p«r- 
oenfl 


GL 
2.0 
3.0 
5.0 
5.0 


BP 
0.8 
0.9 
1.3 
1.3 


GL 
4.0 
6.0 
8X) 

10.0 


BP 

1.1 
1.4 
1.6 
1.6 


(percent! 


GL  BP 

7.0  0.6 

IOC  09 

15.0  09 

15.0  0.9 


•  ln,urod-by-tros!  kernels  and  in|urod-by^nokJ  kernels  are  not  considered  damaged  kernels  or  considered  against  sour>d  barley 

Table  2— Grade  Limits  (GL)  and  Breakpoints  (BP)  for  Two-Rowed  Malting  Barley 


Mnimum  limits  < 


Grade 


Test  weigtit  per 
bushel  (pounds) 


Suitable  malting 
types  (percent) 


U.S.  No.  1 
U.S  No.  2 
U.S.  No.  3 
U.S.  No.  4 


GL 
50.0 
48.0 
48.0 
48.0 


BP  I 
-0.5  I 
-0.5  ! 
-0.5] 
-0.5  I 


GL 
97.0 
97.0 
95.0 
95.0 


BP 
-1.0 
-1.0 
-1.3 
-1.3 


Sound  barley' 
(percerrtl 


GL 
98.0 
98.0 
96.0 
93.0 


BP 
-0.8 
-0.8 
-1.1 
-1.1 


Ma»mum  limits  0* — 


WM  oats  (per- 
cent) 


GL 
1.0 
10 
2.0 
3.0 


BP 
0.6 
0.6 
0.8 
0.9 


Fora^i  material 
(pendent) 


Stunned  ar<e  bro- 
ken kemets  (per- 
cent) 


Thr  tartey  (per- 
cent' 


GL 
0.5 
1.0 
2.0 
3.0 


BP ; 

0.1 
0.4 
0.5 
0.6 


GL 

6.0 

7.0 

10.0 

10.0 


BP 

1.3  , 

1.3  I 
1.8  ' 
1.8 


GL 
5.0 

70 
100 
100 


BP 

04 

0.5 
09 
0.9 


ln|ured^>y-trost  kernels  and  .n,ured^)y-moW  kernels  are  not  considered  damaged  kernels  or  consoered  against  sound  barley. 


Note:  Malting  barley  shall  not  be  infested 
in  accordance  with  §  810.107(b)  and  shall  not 
contain  any  special  grades  as  defined  in 


§  810.206.  Six-  and  two-rowed  barley 
varieties  not  meeting  the  above  requirements 


shall  be  graded  in  accordance  with  standards 
established  for  the  class  Barley 


Minimum  limits  o( — 


Grade 


Test  weigW  per 
bushel  (pounds) 


Sound  barley 

(percent) 


U.S.  No.  1 
U.S.  No.  2 
U.S.  No.  3 
U.S.  No.  4 
U.S.  No.  5 


GL 
47.0 
45.0 
43.0 
40.0 
36.0 


BP 
-0.5 
-0.5 
-0.5 
-0.5 
-0.5 


GL 
97.0 
94.0 
90.0 
85.0 
75.0 


BP 
-1.1 
-1.4 
-1.6 
-2.2 
-2.2 


Maximum  kmits  ol — 


Dami 
nets 


naged  ker- 
'  (percentl 


GL 
2.0 
4.0 

8.0 

10.0 


BP 
0.8 
1.0 
1.4 

1.5 

1.8 


Heat  damaged 
kernels  (percent) 


GL 
0.2 
0.3 

0.5 
1.0 
3.0 


BP 

0.1 
01 
0.2 
0.5 
0.6 


Table  4-Breakpoints  for  Barley 
Special  Grades  and  Factors 


Special 

grade  or 

factor 

Grade  or  range  limit 

Break- 
point 

Dockage 

As  specified  by  contract 
or  load  order. 

0.23 

PART  810— OFFICIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

3.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq.). 

4.-5.  Subpart  A,  section  810.104, 
paragraph  (b),  is  amended  by  revising 
the  first  and  second  sentences  to  read  as 
follows: 

Subpart  A— General  Provisions 


§810.104    Percentages. 

•        »        *        *        ' 


6.  Subpart  B,  section  810.202. 
paragraph  (c),  is  revised  and  paragraph 
(s).  Stained  barley,  is  removed. 
Paragraph  (t).  Suitable  malting  type,  is 
revised  and  redesignated  as  (s). 
Paragraph  (u).  Thin  barley,  is  revised 
and  redesignated  as  (t).  Paragraph  (v). 
Wild  oats,  is  redesignated  as  (u)  to  read 
as  follows: 

Subpart  B— U.S.  Standards  for  Barley 


§  81 0.202    Definition  of  other  terms. 

»        •        «        *        « 

(c)  Classes.  There  are  two  classes  of 
barley:  Malting  barley  and-Barley. 

I'i)  Malting  barley.  Barley  of  a  six- 
rowed  or  two-rowed  malting  type.  The 


Foreign  materia, 
(percent) 


Broker  kerr>ets 
(percent; 


Thir  baoey  ipe- 
ce^' 


GL 
1.0 
2.0 
3.0 
4.0 
5.0 


BP 
04 
0.4 
0.5 
0.5 
0.6 


GL 
4.0 
8.0 
12.0 
18.0 
28.0 


BP 
1.0 
1.5 
1.8 
1.8 
2.4 


GL 
10.0 
'5C 
25.0 
35  0 
75  0 


BP 
09 
09 
1.3 
1.9 
2.3 


includes  heat-damaged  kernels,  ln,ured^)y-(ros^  kernels  and  ,n,ured-by-mold  kernels  are  not  consKjered  damaged  kernels 

(b)  Recording.  The  percentage  of 
dockage  in  flaxseed,  rye,  and  sorghum  is 
reported  in  whole  percent  with  fractions 
of  a  percent  being  disregarded.  Dockage 
in  barley  and  triticale  is  reported  in 
whole  and  half  percent  with  a  fraction 
less  than  one-half  percent  being 
disregarded.  *   *  * 


class  Malting  barley  is  divided  into  the 
following  three  subclasses 

(i)  Six-rowed  Malting  barley.  Barley 
that  has  a  minimum  of  95.0  percent  of 
a  six-rowed  suitable  malting  type  that 
has  90.0  percent  or  more  of  kernels  with 
white  aleurone  layers  that  contains  not 
more  than  19  percent  injured-by-frost 
kernels,  0.4  percent  frost-damaged 
kernels.  0.2  percent  injured-by-heat 
kernels,  and  0.1  percent  heat-damaged 
kernels.  Six-rowed  Malting  barley  shall 
not  be  infested,  blighted,  ergoty. 
garlickv,  or  smuttv  as  defined  in 
§810.lb7(b)  and  §810.206. 

(ii)  Six-rowed  Blue  Malting  barley. 
Barley  that  has  a  minimum  of  95.0 
percent  of  a  six-rowed  suitable  maltinp 
type  that  has  90.0  percent  or  more  of 
kernels  with  blue  aleurone  layers  that 
contains  not  more  than  1 .9  percent 
injured -by- frost  kernels,  0  4  percent 
frost-damaged  kernels,  0.2  percent 
injured-by-heat  kernels,  and  0.1  percent 
heat-damaged  kernels.  Six-rowed  Blue 
Malting  barley  shall  not  be  infested. 
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blighted,  ergoty,  garlicky,  or  smutty  as 
defined  in  §  810.107(b)  and  §810.206. 

(iii)  Two-rowed  Malting  barley.  Barley 
that  has  a  minimum  of  95  0  percent  of 
a  two-rowed  suitable  mailing  type  that 
contains  not  more  than  1.9  percent 
injured-by-frost  kernels.  0.4  percent 
frost-damaged  kernels,  0.2  percent 
injured-by-heat  kernels.  0.1  percent 
heat-damaged  kernels.  1.9  percent 
injured-by-mold  kernels,  and  0.4 
percent  mold-damaged  kernels.  Two- 
rowed  Malting  barley  shall  not  be 
infested,  blighted,  ergoty.  garlicky,  or 
smutty  as  defined  in  §  810.107(b)  and 
§810.206. 

(2)  Barley.  Any  barley  of  a  six-rowed 
or  two-rowed  type.  The  class  Barley  is 
divided  into  the  following  three 
subclasses: 


(i)  Six-rowed  barley.  Any  Six-rowed 
barley  that  contains  not  more  than  10.0 
percent  of  two-rowed  varieties. 

(ii)  Two-rowed  barley.  Any  Two- 
rowed  barley  with  white  hulls  that 
contains  not  more  than  10.0  percent  of 
six-rowed  varieties. 

(iii)  Barley.  Any  barley  that  does  not 
meet  the  requirements  for  the  subclasses 
Six-rowed  barley  or  Two-rowed  barley. 
•         ft         «         •         * 

(s)  Suitable  malting  type.  Varieties  of 
malting  barley  that  are  recommended  by 
the  American  Malting  Barley 
Association  and  other  malting  type(s) 
used  by  the  malting  and  brewing 
industry.  The  varieties  are  listed  in 
GIPSAs  instructions. 

(t)  Thin  barley.  Thin  barley  shall  be 
defined  for  the  appropriate  class  as 
follows: 


(1)  Malting  barley.  Six-rowed  Malting 
barley  that  passes  through  a  Ve4  x  V* 
slotted-hole  sieve  and  Two-rowed 
Malting  barley  which  passes  through  a 

5  5/64  X  V*  slotted-hole  sieve  in 
accordance  with  procedures  prescribed 
in  GIPSAs  instructions. 

(2)  Barley.  Six-rowed  barley.  Two- 
rowed  barley,  or  Barley  that  passes 
through  a  Ve*  x  V*  slotted-hole  sieve  in 
accordance  with  procedures  prescribed 
in  GIPSAs  instructions. 
***** 

7.  Section  810.204  is  revised  to  read 
as  follows: 

§  81 0.204    Grades  and  Grade  Requlraments 
for  Six-rowed  Malting  bartey  and  Six-rowed 
Blue  Malting  barley. 


Grade 


Minimum  limrts  of — 


Test 

weight 

per 

bushel 
(pounds) 


Suitat)le 

malting 

types 

(percent) 


Sound 
barley^ 
(percent) 


Maximum  limrts  of — 


Damaged 
kemefs ' 
(percent) 


Foreign 
material 
(percent) 


Other 

grains 

(percent) 


Skinned 
and  bro- 
ken ker- 
nels (per- 
cent) 


Thin  tar- 
ley  (per- 
cent) 


U.S.  No.  1 
U.S.  No.  2 
US.  No.  3 
U.S.  No.  4 


47.0 
45  0 
43.0 
43.0 


95.0 
95.0 
95.0 
95.0 


97.0 
94.0 
90.0 
87.0 


2.0 
3.0 
4.0 
5.0 


0.5 
1.0 
2.0 
3.0 


2.0 
3.0 
5.0 
5.0 


4.0 

6.0 

8.0 

10.0 


7.0 
10.0 
15.0 
15.0 


'  Injured-by-trost  kernels  and  iniured-t)y-mokJ  kernels  are  not  conskjered  damaged  kemels  or  consktered  against  sourxl  barley. 


Notes:  Mailing  barley  shall  not  be  infested 
in  actorrlance  with  §H10  107(b)  and  shall  not 
contain  any  special  grades  as  defined  in 
§810  J06  Sixrowed  .Vlalling  barley  and  Six- 
rowed  Blue  Malting  barlev  varieties  not 


meeting  the  requirements  of  this  section  shall 
be  graded  in  accordance  with  standards 
established  for  the  class  Barley. 


8.  Section  810.205  is  revised  to  read 
a^  follows: 

S  81 0.205    Grades  and  Grade  Requirements 
for  Two-rowed  Malting  barley. 


Grade 


Minimum  limits  of — 


Test  weight 

per  bushel 

(pounds) 


Suitable 
malting 
types  (per- 
cent) 


US  No.  1 
US  No.  2 
U  S  No.  3 
US   No.  4 


50.0 
48.0 
48.0 

48.0 


97.0 
97.0 
95.0 
95.0 


Sound  bai- 
ley '  (per- 
cent) 


98.0 
98.0 
96.0 
93.0 


Maximum  limits  of — 


Wikloats 
(percent) 


1.0 
1.0 
2.0 
3.0 


Foreign  ma- 
teriaf  (per- 
cent) 


0.5 
1.0 
2.0 
3.0 


Skinned 

and  broken 

kernels 

(percent) 


5.0 

7.0 

10.0 

10.0 


Thin  t>arley 
(percent) 


5.0 

7.0 

10.0 

10.0 


'  Injured-by-trost  kernels  and  in)ured-by-moW  kernels  are  not  considered  damaged- kemels  or  conskJered  against  sound  barley. 


Note:  Malting  ba.'lev  shall  not  In;  infested 
in  ai  (  orcianrp  with  *i  310  107(b)  and  shall  not 
contain  any  special  ^adps  as  defined  in 
§810  206  Two-ruwed  Malting  barlt;v 
varieties  not  meeting  the  requirements  of  this 


section  shall  be  graded  in  accordance  with 
standards  established  for  the  class  Barley. 

9.  Section  810.206  is  revised  to  read 
as  follows: 


§  81 0.206    Grades  and  Grade  Requirements 
for  Barley. 


Minimum  limits  of — 

Maximum  Limits  of— 

Grade 

Test  weight  i   Sound  bar- 
per  bushe!         ley  (per- 
(pounds)             cent) 

Damaged 
kernels ' 

(percent) 

Heat  darrv 
aged  ker- 
nels (per- 
cent) 

Foreign  ma- 
terial (per- 
cent) 

Broken  ker- 
nels (per- 
cent) 

Thin  t)arley 
(percent) 

U.S   No.  1    

47  0                 Q7  n 

2.0 
4.0 
6.0 
8.0 

0.2 
0.3 
0.5 
1.0 

1.0 
2.0 
3.0 
4.0 

4.0 
8.0 

12.0 
18.0 

10.0 
15.0 
25.0 
35.0 

U.S.  No.  2  

US  No  3   

45.0 
43.0 
40.0 

94.0 
90.0 
85.0 

US.  No.  4   
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Minimum  limits  of— 


Maximum  Limits  of — 


Grade 


U.S.  No.  5 


Test  weight 

per  bushel 

(pounds) 


Sound  bar- 
ley (per- 
cent) 


Damaged 

kernels^ 

(percent) 


Heat  dam- 
aged ker- 
nels (per- 
cent) 


Foreign  ma- 

tenal  (per- 

cerit) 


Broken  ker- 
nels (per- 
cent) 


Thin  bartey 
(percent) 


-4- 


36.0 


75.0 


10.0 


3.0 


5.0 


28.0 


75.0 


U.S.  Sample  Grade: 

U.S.  Sample  grade  shall  be  barley  that: 

(a)  Does  not  meet  the  requirements  for  the  grades  1 ,  2.  3,  4,  or  5;  or  ,^^„,  „,  »„  eamnL»  .*.a./im  9  rv 

b  Contains  8  or  more^ones  or  any  number  of  stones  whch  have  an  aggregate  weight  in  excess  of  0.2  percer^t  of  ^J»^r^-^Z 
more  D^s  of  alass  3  or  more  crota^aria  seeds  (Cmtalaria  spp),  2" or  more  caster  beans  {Rianus  commxus  L),  4  or  nwe  partides  of  urv 
SS^'toJIkin  suSte;ii(s)  oTcommonty  recogniz^  hamiful  or  toxic  substance(s).  8  or  more  codclebur  (^^f^^^^^T.^pp.)  or  ao^ seeds  s.r,gly 
nJ^omSi^tfon^cTtTxire  rodent  pellets^d  droppings,  or  equivalent  quantity  of  other  animal  filth  per  V^  to  l  V*  quarts  of  barley;  or 

(c)  Has  a  musty,  sour,  or  commercially  objectionable  foreign  odor  (except  smut  or  garlic  odor);  or 

(d)  Is  heating  or  othenwise  of  distinctly  low  quality.  w,».,«^  i,o™.ic 
'  Includes  heat-damaged  kemels.  Injured-by-frost  kemels  and  injured-by-moW  kemels  are  not  considered  damaged  kerne's. 


Dated:  April  8.  1996. 
James  R.  Baker, 

Administrator. 

[PR  Doc.  96-10305  Filed  4-25-96;  8:45  am] 

BILUNG  CODE  3410-EN-P 


Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1980 

RIN0570-nAA11 

Business  and  Industrial  Loan 
Program — Audit  Requirements 

AGENCIES:  Rural  Housing  Services,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 

ACTION:  Final  rule^ 

summary:  The  Rural  Business- 
Cooperative  Service  (RES)  is  amending 
the  regulations  for  the  Business  and 
Industry  (B&I)  Loan  Program.  The  action 
clariBes  the  requirements  for  annual 
financial  statements  and  establishes 
thresholds  for  determining  which 
borrowers  will  be  required  to  provide 
audited  statements. 

EFFECTIVE  DATE:  April  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Bonnet,  Commercial  Loan 
Specialist,  Rural  Business-Cooperative 
Service,  USDA,  Ag  Box  3221, 
Washington  DC  20250-3221,  Telephone 
(202)  720-1804. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 


Intergovernmental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.768,  and  is  subject  to 
intergovernmental  consultation  in 
accordance  with  Executive  Order  12372. 
and  as  stated  in  FmHA  Instruction 
1940-J,  "Intergovernmental  Review  of 
Farmers  Home  Administration  Programs 
and  Activities." 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program." 
The  Agency  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and. 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

Civil  Justice 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  In  accordance  with  this  rule:  (1) 
All  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  the  regulations  of  the 
agency  at  7  CFR  Part  1900  Subpart  B  or 
those  regulations  published  by  the 
Department  of  Agricuhure  to  implement 
the  provisions  of  the  National  Appeals 
Division  as  mandated  by  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule 
unless  those  regulations  specifically 
allow  bringing  suit  at  an  earlier  time. 

Unfunded  Mandate  Reform  Act 

Title  II  of  the  Unfunded  Mandate 
Refonn  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 


their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
RBS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RBS  to  identifv  and  consider  a 
reasonable  number  of  regulator) 
alternatives  and  adopt  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulator) 
provisions  of  Title  II  of  the  LT^RA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  44  U.S.C.  chapter  35  and  have  been 
assigned  0MB  control  number  0575- 
0029.  This  final  rule  does  not  impose 
any  new  information  collection 
requirements  from  those  approved  by 
0MB. 

Background 

This  regulator)'  package  is  an  Agency 
initiative  to  enhance  the  program  by 
reducing  the  financial  burden  on  small 
business  borrowers  of  obtaining  annual 
audits  of  their  financial  statements.  The 
existing  regulations  require  annual 
audited  financial  statements  from  all 
borrowers,  except  those  with  loans  that 
have  been  paid  down  to  no  more  than 
$100,000  and  to  no  more  than  two- 
thirds  of  the  original  balance  and  have 
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been  current  on  repayments  for  at  least 
24  months.  The  cost  of  the  audits  can 
often  be  the  difference  between  a  profit 
and  a  loss  for  the  year  for  small 
businesses.  Many  small  businesses  that 
need  and  want  the  assistance  of  the  B&I 
guaranteed  loan  decide  not  to  apply 
because  they  are  unwilling  to  commit  to 
the  cost  of  an  annual  audit.  Small 
businesses  that  have  obtained  B&I 
guaranteed  loans  sometimes  become 
delinquent  on  the  loans  because  the 
funds  were  spent  on  audits  or  refuse  to 
honor  their  agreement  to  provide  the 
audits. 

Discussion  of  Comments 

On  March  28,  1994.  a  proposed  rule 
was  published  in  the  Federal  Register 
(59  FR  14371)  to  remove  or  allow  the 
.Agency  to  waive  the  requirement  for 
annual  audits  for  all  loans  of  $.500,000 
or  less  and  for  loans  that  have  been 
outstanding  and  have  provided  audits 
for  three  years,  have  an  unpaid  balance 
not  exceeding  $1  million,  and  are 
current  on  repayments.  As  proposed,  all 
borrowers  that  did  not  provide  audited 
financial  statements  would  be  required 
to  provide  financial  .statements 
compiled  or  reviewed  b\  an 
independent  certified  public  accountant 
or  licensed  public  accountant 
Guaranteed  loan  borrowers  subject  to 
0MB  Circulars  A-128  or  A-133  would 
also  have  to  comply  with  those 
Circulars.  Insured  (direct)  B&I  loans  are 
governed  bv  the  requirements  of  7  CFR 
1942. 

Eleven  letters  commenting  on  the 
proposed  rule  were  received.  Ten 
strongly  supported  the  concept  of 
relaxing  audit  requirements.  None  of  the 
writers  objected  to  the  concept.  Two 
writers  recommended  raising  the 
threshold  for  requiring  audits  in 
connection  with  new  loans  from 
$500,000  to  $1  million.  Also,  two 
writers  recommended  removing  the 
proposed  requirement  that  existing 
borrowers  with  loans  not  exceeding  $1 
million  must  provide  audited 
statements  for  three  years  before  an 
exception  to  the  audit  requirements  may 
be  made.  To  deal  with  both  of  these 
issues,  the  final  rule  provides  for  only 
one  threshold  for  either  new  or  existing 
loans.  The  threshold  for  requiring 
audited  statements  will  be  a  total 
Agency  guaranteed  loan  balance 
exceeding  $1  million. 

Two  writers  objected  to  the  proposed 
requirement  that  audits  be  performed  in 
accordance  with  Generallv  Accepted 
Government  Auditing  Standards 
(GAGAS)  rather  than  Cienerally 
Accepted  Accounting  Principles 
(GAAP)  The  Agency  has  determined 
that  since  most  busines.ses  already  use 


GAAP  and  there  is  no  reason  to  require 
audits  be  done  two  different  ways, 
GAAP  will  be  used.  That  requirement  is 
changed  in  the  final  rule. 

One  writer  recommended  the 
language  be  revised  to  make  it  clear  that 
the  monetary  threshold  is  referring  to 
the  total  principal  plus  interest  balance 
at  year  end.  This  suggestion  has  been 
adopted. 

One  writer  objected  Xo  the  use  of  the 
term  "quality"  in  reference  to  whether 
financial  statements  are  audited, 
reviewed,  or  compiled.  The  phrasing 
has  been  revised  in  the  final  rule  to 
eliminate  that  word  usage. 

One  writer  questioned  how  an 
individual  borrower  could  be  expected 
to  know  when  the  Agency  wanted 
audited  or  unaudited  financial 
statements  in  excess  of  the  minimum 
requirements.  We  believe  it  is 
sufficiently  clear  that  the  Agency  will 
inform  the  lender  and  borrower  of  the 
requirements  being  imposed  for  each 
loan.  The  final  rule  is  not  different  from 
the  proposed  rule  in  this  regard. 

One  writer  suggested  the  specific 
threshold  for  audits  to  be  performed 
under  OMB  Circulars  A-128  and  A-133 
be  removed  because  the  threshold  set  by 
OMB  might  change.  This  suggestion  has 
been  adopted. 

List  of  Subjects  in  7  CFR  part  1980 

Loan  programs — Business,  Rural 
areas.  Rural  development  assistance. 

Accordingly,  chapter  XVni.  title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  CFR  1989,  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70 

Subpart  E— Business  and  Industrial 
Loan  Program 

2.  Section  1980.445  is  added  to  read 
as  follows: 

§1980.445    Periodic  flnancial  statsments 
and  audits. 

All  borrowers  will  be  required  to 
submit  periodic  financial  statements  to 
the  lender.  Lenders  must  forward  copies 
of  the  financial  statements  and  the 
lender's  analysis  of  the  statements  to  the 
Agency. 

(a)  Audited  financial  statements. 
Except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section,  all  borrowers 
with  a  total  principal  and  interest  loan 
balance  for  loans  under  this  subpart,  at 
the  end  of  the  borrower's  fiscal  year  of 
more  than  $1  million,  must  submit 
annual  audited  financial  statements. 


The  audit  must  be  performed  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP).  In 
addition,  the  audits  are  also  to  be 
performed  in  accordance  with 
approriate  Office  of  Management  and 
Budget  (OMB)  circulars  arid  any  Agency 
requirements  specified  in  this  subpart, 
(o)  Unaudited  financial  statements. 
For  borrowers  with  a  loan  balance 
(principal  plus  interest  at  year-end)  of 
$1  million  or  less,  the  Agency  will 
require  annual  financial  statements 
which  may  be  statements  compiled  or 
reviewed  by  an  accountant  qualified  in 
accordance  with  the  publication 
"Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities  and 
Functions"  instead  of  audited  financial 
statements. 

(c)  Internal  financial  statements.  The 
Agency  may  require  submission  of 
financial  statements  prepared  by  the 
borrower  at  whatever  frequency  is 
determined  necessary  to  adequately 
monitor  the  loan.  Quarterly  financial 
statements  will  be  required  on  new 
business  enterprises  or  those  needing 
close  monitoring. 

(d)  Minimum  requirements.  This 
section  sets  out  minimum  requirements 
for  audited  and  unaudited  financial 
statements  to  be  submitted  to  the 
Agency.  If  specific  circumstances 
warrant,  the  Agency  may  require 
audited  financial  statements  or 
independent  unaudited  financial 
statements  in  excess  of  the  minimum 
requirements.  For  example,  loans  that 
depend  heavily  on  inventory  and 
accounts  receivable  for  collateral  will 
normally  be  audited,  regardless  of  the 
size  of  the  loan.  Nothing  in  this  section 
shall  be  considered  an  impediment  to 
the  lender  requiring  financial  statements 
more  frequently  than  required  by  the 
Agency  or  requiring  audited  financial 
statements  when  the  Agency  would 
accept  unaudited  financial  statements. 

(e)  Public  bodies  and  nonprofit 
corporations.  Notwithstanding  other 
provisions  of  this  section,  any  public 
body  or  nonprofit  corporation  that 
receives  a  guarantee  of  a  loan  that  meets 
the  thresholds  established  by  OMB 
Circular  A-128  or  A-133  for  coverage 
under  such  circular,  must  provide  an 
audit  in  accordance  with  the  applicable 
OMB  Circular  A-128  or  A-133  for  the 
fiscal  year  of  the  borrower  in  which  the 
Loan  Note  Guarantee  is  issued.  If  the 
loan  is  for  development  or  purchases 
made  in  a  previous  fiscal  year  through 
interim  financing,  an  audit,  in 
accordance  with  the  applicable  circular, 
will  also  be  provided  for  the  fiscal  year 
in  which  the  development  or  purchases 
occurred.  Any  audit  provided  by  a 
public  body  or  nonprofit  corporation  in 
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compliance  with  OMB  Circular  A-128 
or  A-133  will  be  considered  adequate  to 
meet  the  requirements  of  this  section  for 
that  year.  OMB  Circulars  are  available 
from  the  Office  of  Management  and 
Budget,  EOF  Publications  Office.  725 
17th  Street,  NW..  Room  2200.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

3.  Section  1980.451  is  amended  by 
revising  paragraph  (i)(13)  introductory 
text  to  read  as  follows: 

§  1 980.451    Filing  and  procassing 
applications. 

*        •        •        •        • 

(13)  Proposed  loan  agreement.  (See 
paragraph  VII  of  Form  FmHA  449-35). 
Loan  agreements  between  the  borrower 
and  lender  will  be  required.  The  final 
executed  loan  agreement  must  include 
the  Agency  requirements  as  set  forth  in 
the  Form  FmHA  449-14  including  the 
requirements  for  periodic  financial 
statements  in  accordance  with 
§  1980.445.  The  loan  agreement  must 
also  include,  but  is  not  limited  to,  the 
following: 


§1980.454    [Amended] 

4.  Section  1980.454  is  amended  by 
removing  and  reserving 
ADMINISTRATIVE  A.  1. 

§1980.469    [Amended] 

5.  Section  1980.469  is  amended  by 
removing  and  reserving 
ADMINISTRATIVE  c.  1. 

Dated:  January  30, 1996. 
fill  L.  Thompson, 

Under  Secretary,  Rural  Economic  and 
Community  Development. 
(FR  Doc.  9e-10144  Filed  4-25-96;  8:45  am] 
MLUNQ  COOE  3410-42-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220, 221,  and  224 
[Regulations  G,  T,  U,  and  X] 

Securities  Credit  Transactions;  List  of 
Marginable  OTC  Stocl(s;  List  of 
Foreign  Margin  Stoclis 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  determination  of 
applicabihty  of  regulations. 

summary:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-coimter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 


Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  s^s  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  the  previous  Foreign  List. 
EFFECTIVE  DATE:  May  13,  1996. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  D.C. 
20551.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson. 
Telecommimications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  are  the  deletions  from  and 
additions  to  the  Board's  OTC  List, 
which  was  last  pubUshed  on  January  29. 
1996  (61  FR  2667).  and  became  effective 
February  12.  1996.  A  copy  of  the 
complete  OTC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G, 
T  and  U  (12  CFR  Parts  207,  220  and  221 , 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  security)  under 
rules  approved  by  the  Securities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers,  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 

OTC  List. 

Also  listed  below  are  the  deletions 
from  and  additions  to  the  Board's 
Foreign  List,  which  was  last  published 
on  January  29, 1996  (61  FR  2667),  and 
became  effective  February  12, 1996.  The 
Foreign  List  includes  those  foreign 
securities  that  meet  the  criteria  in 
.  section  220.17  of  Regulation  T  and  are 
eligible  for  margin  treatment  at  broker- 
dealers  on  the  same  basis  as  domestic 


margin  secimties.  A  copy  of  the 
complete  Foreign  List  is  available  from 
the  Federal  Reserve  Banks. 

Public  Comment  and  Deferred  Efihctive 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
coimection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6(a)  and  (b). 
220.17(a).  (b),  (c)  and  (d).  and  221.7(a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subiects 

12  CFR  Part  207 

Banks,  Banking,  Credit.  Margin. 
Margin  requirements.  National  Market 
System  (NMS  Seciuity).  Reporting  and 
recordkeeping  requirements.  Securities 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin. 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities 

12  CFR  Part  224 

BaiJts,  Banking,  Borrowers.  Credit. 
Margin,  Margin  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w).  and 
in  accordance  with  12  CFR  207. 2(k)  and 
207.6  (Regulation  G).  12  CFR  220.2(u) 
and  220.17  (Regulation  T),  and  12  CFR 
221.2(1)  and  221.7  (Regulation  U),  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List  and 
the  Foreign  List. 
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Deletions  From  the  List  of  Marginable 
OTC  Stocks 

Stocks  Removed  For  Failing  Continued 
Listing  Requirements 

ABS  Industries,  Inc. 

No  par  common 
Allegiant  Physician  Services,  Inc. 

$.001  par  common 
Angeion  Corporation 

Warrants  (expire  03-12-96) 
Arrow  Transportation  Company 

No  par  common 
Broad  National  Bancorporation 

8Vi%  cumulative  convertible 
preferred 
Cannon  Express,  Inc. 

Class  B,  $.01  par  common 
Canyon  Resources  Corporation 

Warrants  (expire  04-12-96) 
Cafolina  First  Corporation 

Series  1994,  non-cumulative 
convertible  preferred 
Cimco,  Inc. 

$.01  par  common 
Communication  Cable,  Inc. 

$1.00  par  common 
Cytogen  Corporation 

Rights  (expire  01-31-97) 
Drypers  Corporation 

$.001  par  common 
Envirogen.  Inc. 

$.01  par  common 

Warrants  (expire  10-12-98) 
Enviropur  Waste  Refining  & 
Technologies.  Inc. 

$.01  par  common 
Framingham  Savings  Bank 

Warrants  (expire  01-31-96) 
Gambro  Incorporated 

American  Depositary  Receipts 
Gaming  World  International.  Inc. 

$.01  par  common 

Class  A,  redeemable  purchase 
warrants 
Hallwood  Energy  Corporation 

$.50  par  common 
Harvard  Industries.  Inc. 

14V4%  PIK  exchangeable  preferred 
Hudson  Chartered  Bancorp.  Inc. 

7.25%  Series  B.  cumulative 
convertible  preferred 
Intemeuron  Pharmaceuticals,  Inc. 

Class  B.  warrants  (expire  03-15-96) 
rVF  America.  Inc. 

Series  A.  $1.00  par  cumulative 
convertible  preferred 
Medical  Technology  Systems.  Inc. 

$.01  par  common 

Warrants  (expire  07-10-96) 
Miles  Homes.  Inc. 

Warrants  (expire  04-01-97) 
Model  Imperial,  Inc. 

$.01  par  common 
NAB  Asset  Corporation 

$.01  par  common 
Northern  Trust  Corporation 

Depositary  Shares 
NYCOR,  Inc. 


$1.00  par  convertible  exchangeable 
preferred 
Orchard  Supply  Hardware  Stores 
Corporation 

$.01  par  common 
Perseptive  Technologies  II  Corp. 

Units 
Right  Start,  Inc.,  The 

Rights  (expire  04-0ft-96) 
Singing  Machine  Company,  Inc. 

$.01  par  common 

Warrants  (expire  11-10-99) 
Solo  Serve  Corporation 

$.01  par  common 
Unitech  Industries,  Inc. 

No  par  common 
WRT  Energy  Corporation 

$.01  par  common 

9%  convertible  preferred 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

Advantage  Health  Corporation 

$.01  par  common 
Ael  Industries,  Inc. 

Class  A,  $1.00  par  common 
Agridyne  Technologies,  Inc. 

$.06  par  common 
Alantec  Corporation 

$.001  par  common 
Allied  Bank  Capital,  Inc.  (NC) 

$1.00  par  common 
Autotote  Corporation 

Class  A,  $.01  par  common 
Bank  of  New  Hampshire  Corp. 

No  par  common 
Bankers  First  Corporation  (GA) 

$.01  par  common 
Bay  Networks,  Inc. 

$.01  par  common 
Bliss  &  Laughlin  Industries,  Inc. 

$.01  par  common 
Brooklyn  Bancorp,  Inc.  (NY) 

$.01  par  common 
Cablemaxx  Holdings,  Inc. 

$.01  par  common 
Career  Horizons,  Inc. 

$.01  par  common 
Champps  Entertainments,  Inc. 

$.01  par  common 
CNB  Bancshares.  Inc.  (IN) 

No  par  common 
Coastwide  Energy  Services,  Inc. 

$.01  par  common 
Cobra  Golf  Incorporated 

$.001  par  common 
Coda  Energy,  Inc. 

$.02  par  common 
Concord  Health  Group,  Inc. 

$.001  par  common 

Warrants  (expire  04-19-2000) 
Condor  Services,  Inc. 

$.01  par  common 
Conservative  Savings  Corporation 

$.01  par  common 
Conwest  Exploration  Company  Ltd. 

No  par  common 
Cordis  Corporation 


$1.00  par  common 
Dial  Page,  Inc. 

$.01  par  common 
Dolco  Packaging  Corporation 

$.01  par  common 
E  For  M  Corp. 

S.OOl  par  common 
Eagle  Bancorp,  Inc. 

$.10  par  common 
Earth  Technology  Corporation  (USA). 
Inc. 

$.10  par  common 
EP  Technologies,  Inc. 

$.01  par  common 
F  B  &  T  Financial  Corporation 

$1.25  par  common 
Felcor  Suite  Hotels,  Inc. 

$.01  par  common 
Financial  BeneHt  Croup,  Inc. 

Class  A,  $.01  par  common 
First  National  Bancorp  (GA) 

$1.00  par  common 
Firstier  Financial.  Inc. 

$5.00  par  common 
Flemington  National  Bank  &  Trust 
Company 

$2.50  par  common 
Floras  &  Rucks  Inc. 

$.01  par  common 
Foodbrands  America,  Inc. 

$.40  par  common 
Foremost  Corporation  of  America 

$1.00  par  common 
Fourth  Financial  Corporation 

$5.00  par  common 

Depositary  Shares 
GBC  Technologies,  Inc. 

$.01  par  common 
Geodynamics  Corporation 

No  par  common 
Greenpoint  Financial  Corp. 

$.01  par  common 
Healthdyne  Technologies,  Inc. 

$.01  par  common 
Healthwise  of  America,  Inc. 

$.25  par  common 
Hogan  Systems,  Inc. 

$.01  par  common 
Holson  Bumes  Group,  Inc.,  The 

$.01  par  common 
Hombeck  Offshore  Services,  Inc. 

$.10  par  common 
Independent  Insurance  Group,  Inc. 

Non-voting,  $1.00  par  common 
Information  International,  Inc. 

$.25  par  common 
Inmac  Corporation 

$.01  par  common 
Jefferies  Group,  Inc. 

$.01  par  common 
Kentucky  Enterprise  Bancorp,  Inc. 

$.01  par  common 
Kevlin  Corporation 

$.10  par  common 
Landmark  Bancorp 

No  par  common 
l.aural  Bancorp,  Inc.  (MD) 

$.01  par  common 
Liberty  National  Bank  (CA) 
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$3.3333  par  common 
Marietta  Corporation 

$.01  par  common 
Medpartners/MuUikin  Inc. 

$.001  par  common 
Meridian  Bancorp,  Inc.  (PA) 

$5.00  par  common 
Metro  Financial  Corporation 

$1.00  par  common 
Microtec  Research,  Inc. 

$.001  par  common 
Mid-South  Insurance  Company 

$1.00  par  common 
Noble  Drilling  Corporation 
$.10  par  common 
$1.50  par  convertible  preferred 
Olympic  Financial  Ltd. 

$.01  par  common 
Orthopedic  Technology,  Inc. 

$.01  par  common 
Outlet  Communications,  Inc. 
Class  A,  $.01  par  common 
P.T.  Tri  Polyta  Indonesia 

American  Depositary  Receipts 
Pacific  Physician  Services,  Inc. 

$.01  par  common 
Pentair,  Inc. 

$.16^/3  par  common 
PSICOR,  Inc. 

No  par  common 
SCS/Compute  Incorporated 

$.10  par  common 
Seaboard  Bancorp,  Inc.  (VA) 

$5.00  par  common 
SFFED  Corp. 

$.01  par  common 
St.  Ives  Laboratories,  Inc. 

$.01  par  common 
Summit  Bancorporation,  The 

No  par  common 
Sun  International  Hotels  Limited 
Series  A,  no  par  common 
Series  B,  common 
TGV  Software,  Inc. 

$.001  par  common     . 
TIVOLI  Systems,  hic. 

$.01  par  common 
Tokos  Medical  Corporation  (DE) 

$.001  par  common 
United  Counties  Bancorporation 

No  par  common 
Victoria  Bankshares,  Inc. 

$10.00  par  common 
Wackenhut  Corrections  Corporation 

$.01  par  common 
Western  Bank  (OR) 

$2.50  par  common 
Younkers,  Inc. 
$.01  par  common 

Additions  To  The  List  Of  Marginable 
OTC  Stocks 

1st  Bergen  Bancorp 

No  par  common 
3-D  Geophysical,  Inc. 

$.01  par  common 
A.S.V.,Inc. 

$.01  par  common 
Aavid  Thermal  Technologies,  Inc. 


$.01  par  common 
Air-Cure  Technologies,  Inc. 

$.01  par  common 
Alexion  Pharmaceuticals,  Inc. 

$.0001  par  common 
Alliance  Communications  Corporation 
Class  B,  non-voting,  no  par  common 
Alphanet  Solutions,  Inc. 

$.01  par  common 
Alrenco  Inc. 

No  par  common 
Amedisys,  Inc. 

$.001  par  common 
American  Bancshares.  Inc.  (Florida) 

$1,175  par  common 
American  Communications  Services. 
Inc. 
SOI  par  common 
Analogy,  Inc. 

No  par  common 
Andersons  Inc..  The 

No  par  common 
Ansoft  Corporation 
$.01  par  common 
Antares  Resources  Corporation 

SOOl  par  common 
APA  Optics,  Inc. 

$.01  par  common 
Arterial  Vascular  Engineering,  Inc. 

$.001  par  common 
Arthrocare  Corporation 

$.001  par  common 
Autologic  Information  International, 
Inc. 
$.01  par  common 
Bacou  USA,  Inc. 

$.01  par  common 
Bankatlantic  Bancorp,  Inc.  (Florida) 

Class  A,  $.01  par  common 
Bamett  Inc. 

$.01  par  common 
Batteries  Batteries,  Inc. 
$.001  par  common 
Warrants  (expire  04-08-2000) 
Benton  Oil  &  Gas  Company 

Warrants  (expire  01-04-99) 
Biofield  Corporation 
$.001  par  common 
Boatmen's  Bancshares.  Inc.  (Missouri) 

Depositary  Shares 
Bonded  Motors,  Inc. 

No  par  common 
Bureau  of  Electronic  Publishing,  Inc. 

$4.75  par  common 
California  Community  Bancshares 
Corporation 
$.01  par  common 
Cam  Designs,  Inc. 
Class  A.  $.001  par  common 
Warrants  (expire  07-24-2000) 
Cayman  Water  Company.  Ltd. 

Ordinary  shares 
Cellularvision  USA.  Inc. 

$.01  par  common 
Century  Aluminum  Company 

$.01  par  common 
Chancellor  Broadcasting  Company 

Class  A,  $.01  par  common 
Childtime  Learning  Centers.  Inc. 


No  par  common 
China  Resources  Development.  Inc. 

$.001  par  common 
Chirex.  Inc. 

$.01  par  common 
Cimatron.  Limited 

Ordinary  Shares  (NIS  .01) 
Cinram  Limited 

No  par  common 
Cohr  Inc. 

$.01  par  common 
Colonial  Data  Technologies  Corporation 

$.01  par  common 
Columbus  McKinnon  Corporation 

$.01  par  common 
COM/TECH  Communications 
Technologies,  Inc. 
$.0001  par  common 
Community  Federal  Bancorp,  Inc. 

$.01  par  common 
Conceptus  Inc. 

$.003  par  common 
Connective  Therapeutics.  Inc. 

$.001  par  common 
Cost  Plus.  Inc. 

$.01  par  common 
Cotelligent  Group,  Inc. 

$.01  par  common 
CSG  Systems  International,  Inc. 

$.01  par  common 
Cyanotech  Corporation 

$.005  par  common 
Cvbercash  Inc. 

$.001  par  common 
Cylink  Corporation 
$.01  par  common 
Cytyc  Corporation 

$.01  par  common 
Data  Dimensions,  Inc. 
$.001  par  common 
Data  Processing  Resources  Corporation 

No  par  common 
Dawson  Production  Services.  Inc. 

$.01  par  common 
Decisionone  Holdings  Corporation 

$.01  par  common 
Dense-Pac  Microsystems.  Inc. 

No  par  common 
Diacrin  Inc. 

Units  (expire  12-31-2000) 
Dignity  Partners,  Inc. 

$.01  par  common 
Ditital  Generation  Systems.  Inc. 

No  par  common 
Documentum  Inc. 

$.001  par  common 
Eagle  River  Interactive.  Inc. 

$.001  par  common 
Elamex  S.A.  De  C.V. 

No  par  common 
Elmira  Savings  Bank,  FSB 

$1.00  par  common 
Endovascular  Technologies.  Inc. 

$.00001  par  common 
Engineering  Animation.  Inc. 

$.01  par  common 
ESC  Medical  Systems.  Limited 

Ordinary  shares 
Esmor  Correctional  Services,  Inc. 
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Warrants  (expire  07-31-99) 
Euromed,  Inc. 

$.01  par  common 
Excite,  Inc. 

No  par  common 
F.Y.I.  Incorporated 

$.01  par  common 
FEMRX,  Inc. 

$.001  par  common 
Fidelity  Federal  Bank  (California) 

Class  A,  $.01  par  common 
Fidelity  Financial  of  Ohio,  Inc. 

$.01  par  common 
First  Federal  Savings  Bank  of  Siouxland 

$1.00  par  common 
First  Savings  Bank,  FSB  (New  Mexico) 

$1.00  par  common 
Forte  Software,  Inc. 

$.01  par  common 
Galagen  Inc. 

$.01  par  common 
Gateway  Data  Sciences  Corporation 

$.01  par  common 
Gensym  Corporation 

$.01  par  common 
Geographies  Inc. 

No  par  common 
Gilman  &  Ciocia,  Inc. 

$.01  par  common 
Globe  Business  Resources,  Inc. 

No  par  common 
Green  Street  Financial  Corporation 

No  par  common 
Greenman  Technologies,  Inc. 

$.01  par  common 
Greif  Bros.  Corporation 

Class  A,  no  par  common 

Class  B,  no  par  common 
Hardin  Bancorp,  Inc.  (Missouri) 

$.01  par  common 
Health  Systems  Design  Corporation 

$.001  par  common 
Heartstream,  Inc. 

$.001  par  common 
Helisys  Inc. 

$.001  par  common 
HMT  Technology  Corporation 

$.001  par  common 
Horizon  Bancorp,  Inc. 

$.01  par  common 
Houghten  Pharmaceuticals,  Inc. 

$.001  par  common 
Housecall  Medical  Resources,  Inc. 

$.01  par  common 
Hub  Group,  Inc. 

Class  A,  $.01  par  common 
Hybridon,  Inc. 

$.001  par  common 
Ibis  Technology  Corporation 

$.008  par  common 

Warrants  (expire  05-20-99) 
IDT  Corporation 

$.01  par  common 
Impath  Inc. 

$.01  par  common 
Individual,  Inc. 

$.01  par  common 
Indus  Group,  Inc.,  The 

$.001  par  common 


Innotech,  Inc. 

$.001  par  common 
Integrated  Packaging  Assembly 
Corporation 

No  par  common 
Intelligent  Medical  Imaging,  Inc. 

$.01  par  common 
Intelliquest  Information  Group,  Inc. 

$.0001  par  common 
Intercardia,  Inc. 

$.001  par  common 
Intime  Systems  International,  Inc. 

Class  A,  $.01  par  common 
lona  Appliances,  Inc. 

No  par  common 
IPC  Holdings,  Limited 

$.01  par  common 
Iron  Mountain  Incorporated 

$.01  par  common 
Isocor 

No  par  common 
Jacksonville  Bancorp,  Inc. 

$.01  par  common 
JDA  Software  Group,  Inc. 

$.01  par  common 
K&G  Men's  Center,  Inc. 

$.01  par  common 
Katz  Digital  Technologies,  Inc. 

$.001  par  common 
Kellstrom  Industries,  Inc. 

$.001  par  common 
KVH  Industries,  Inc. 

$.01  par  common 
Landec  Corporation 

No  par  common 
Liferate  Systems,  Inc. 

No  par  common 
Logal  Educational  Software  &  Systems, 
Ltd. 

Ordinary  Shares  (NIS  .01) 
Ycos,  Inc. 

$.01  par  common 
MACC  Private  Equities,  Inc. 

$.01  par  common 
Managed  Care  Solutions,  Inc. 

$.01  par  common 
Matria  Healthcare,  Inc. 

$.001  par  common 
May  &  Speh,  Inc. 

$.01  par  common 
Mesa  Laboratories,  Inc. 

No  par  common 
Micro  Component  Technology,  Inc. 

$.01  par  common 
Microlog  Corporation 

$.01  par  common 
Microware  Systems  Corporation 

No  par  conunon 
Mindspring  Enterprises,  Inc. 

$.01  par  common 
Mining  Services  International 
Corporation 

$.001  par  common 
Moyco  Technologies,  Inc. 

$.005  par  common 
Multi-Corp  Inc. 

No  par  common 
MVSl,  Inc. 

$.01  par  common 


National  Medical  Financial  Services 
Corporation 

$.01  par  comon 
NCS  Healthcare,  Inc. 

Class  A,  $.01  par  coir^mon 
Neose  Technologies,  Inc. 

$.01  par  conunon 
Network  Connection,  Inc.,  The 

$.001  par  common 
New  World  Coffee,  Inc. 

$.001  par  common 
Nice-Systems,  Limited 

American  Depositary  Receipts 
Nobel  Education  Dynamics,  Inc. 

$.001  par  common 
Novatek  International,  Inc. 

$1.00  par  common 
Ocal,  Inc. 

$.001  par  common 
Ohio  Valley  Banc  Corp. 

No  par  common 
Omnipoint  Corporation 

$.01  par  common 
Onyx  Acceptance  Corporation 

$.01  par  common 
Open  Text  Corporation 

No  par  common 
Optical  Cable  Corporation 

No  par  conunon 
Optical  Sensors  Incorporated 

$.01  par  common- 
Orange  National  Bancorp 

No  par  common 
Orange,  PLC 

American  Depositary  Receipts 
Orbit  International  Corporation 

$.10  par  common . 

Oread,  Inc.  | 

$.01  par  common 
Palomar  Medical  Technologies,  Inc. 

$.01  par  common 
Party  City  Corporation 

$.01  par  common 
Patlex  Corporation 

$.10  par  common 
Patriot  National  Bank 

$2.00  par  common 
PCD  Inc. 

$.01  par  common 
Pen  Interconnect,  Inc. 

$.01  par  common 

Warrants  (expire  11-17-2000) 
Penske  Motorsports,  Inc. 

$.01  par  common 
Performance  Technologies,  Inc. 

$.01  par  common 
PFF  Bancorp,  Inc. 

$.01  par  common 
Phar-Mor  Inc. 

$.01  par  common 

Warrants  (expire  09-10-2002) 
Pharmaceutical  Product  Development, 
Inc. 

$.10  par  common 
Phymatrix  Corporation 

$.01  par  common 
Physician  Support  Systems,  Inc. 

$.001  par  common 
PIA  Merchandising  Services,  Inc. 
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$.01  par  conunon 
Pittsburgh  Home  Financial  Corporation 

$.01  par  common 
Platinum  Entertainment,  Inc. 

$.001  par  common 
Powercerv  Corporation 

$.001  par  common 
Praegitzer  Industries,  Inc. 

No  par  conunon 
Preferred  Networks,  Inc. 

$.01  par  common 
Premiere  Radio  Networks,  Inc. 

Class  A,  $.01  par  common 
Premiere  Technologies,  Inc. 

$.01  par  common 
Prism  Solutions,  Inc. 
$.001  par  common 
Profit  Recovery  Group  International, 
Inc.,  The 
No  par  common 
PTI  Holding,  Inc. 

$.01  par  common 
Pudgie's  Chicken,  Inc. 

$.01  par  conunon 
Q-MED,  Inc. 

$.001  par  common 
Q-ZAR,  Inc. 

No  par  conunon 
RAC  Financial  Group,  Inc. 

$.01  par  common 
Raptor  Systems,  Inc. 
$1.00  par  common 
Realco  Inc. 
No  par  common 
Warrants  (expire  02-01-2001) 
Red  Brick  Systems,  Inc. 

$.01  par  common 
Remec  Inc. 

$.01  par  conunon 
Renal  Care  Group,  Inc. 

$.01  par  common 
Resource  Bank  (California) 

$3.00  par  conunon 
Restor  Industries,  Inc. 

$.01  par  common 
Ribozyme  Pharmaceuticals,  Inc. 

$.01  par  common 
Riscorp,  Inc. 

Class  A,  $.01  par  common 
Rural  Cellular  Corporation 

Class  A,  $.01  par  common 
Sage  Laboratories,  Inc. 

$.10  par  conunon 
Sapient  Corporation 
$.01  par  common 
Savings  Bank  of  the  Finger  Lakes,  FSB 
(New  York) 
$.01  par  conunon 
SCB  Computer  Technology,  hic. 

$.01  par  common 
Segue  Software,  Inc. 

No  par  common 
Sel-Lab  Marketing,  Inc. 

Warrants  (expire  07-13-99) 
Semiconductor  Packaging  Materials 
Company 
$.10  par  common 
Silicon  Valley  Research,  Inc. 
No  par  common 


Silver  Diner  Development,  Inc. 

$.0007  par  common 
Sipex  Corporation 

$.01  par  common 
SJS  Bancorp.  Inc.  (Missouri) 

$.01  par  common 
Softquad  International,  Inc. 

No  par  common 
Sonics  &  Materials,  Inc. 
$.03  par  common 
Warrants  (expire  02-27-2001) 
Station  Casinos,  Inc. 

7%  convertible  preferred 
Sunbase  Asia,  Inc. 

$.01  par  conunon 
Supergen,  Inc. 
$.001  par  conunon 
Warrants  (expire  03-12-2001) 
Superior  National  Insurance  Group.  Inc. 

No  par  common 
Superior  Services,  Inc. 

$.01  par  common 
Tadiran  Telecommunications,  Limited 

Ordinary  Shares  (NIS  1.00) 
Telechips  Corporation 

$.01  par  common 
Telemundo  Group,  Inc. 

Warrants  (expire  12-29-99) 
Trescom  International,  Inc. 

$.01  par  conunon 
Trident  International,  Inc. 

$.01  par  common 
Ultradata  Corporation 

$.001  par  common 
Ultrafem,  Inc. 

$.001  par  common 
Unidigital,  Inc. 

$.01  par  common 
United  States  SateUite  Broadcasting 
Company,  Inc.  Class  A, 
$.0001  par  common 
Videolan  Technologies,  Inc. 
$.01  par  common 
Warrants  (expire  08-10-2000) 
Vista  2000,  Inc. 

Warrants  (expire  10-24-98) 
Vitalcom,  Inc. 

$.01  par  common 
Vocaltec,  Limited  Ordinary  Shares 
Voice  Control  Systems,  Inc. 

$.01  par  conunon 
West  Jersey  Bancshares,  Inc. 

No  par  common 
Wilmar  Industries,  Inc. 

No  par  common 
Winfield  Capital  Corporation 

$.01  par  common 
Workgroup  Technology  Corporation 

$.01  par  conunon 
Worldtalk  Communications  Corporation 

$.01  par  common 
Xeikon,  N.V. 

American  Depository  Receipts 
Xetel  Corporation 

$.0001  par  common 
Xylan  Corporation 

$.001  par  common 
Yahoo!  Inc. 
S.OOl  par  common 


York  Group,  Inc.,  The 
$.01  par  common 

Deletions  From  The  List  Of  Foreign 
Margin  Stocks 

Higashi-Nippon  Bank,  Ltd. 

¥  50  par  common 
Hyogo  Bank,  Ltd. 

¥  50  par  common 
Taisei  Prefab  Construction  Co..  Ltd. 

¥  50  par  common 

Additions  To  The  List  Of  Foreign 
Margiil^ocks 

New  World  Development  Co.,  Ltd. 

Ordinary,  par  HK  $1.00 
Peregrine  Investment  Holdings  Ltd. 

Ordinary,  par  HK  $.60 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting  by 
its  Director  of  the  Division  of  Banking 
Supervision  and  Regulation  pursuant  to 
delegated  authority  (12  CFR 
265.7(0(10)),  April  23,  1996. 
William  W.  Wiles, 
Secretary  of  the  Board . 

jFR  Doc  9&-10367  Filed  4-25-96,  8:45  ami 
BILLMG  CODE  a210-01-P 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Army 
Corps  of  Engineers 
36  CFR  Part  327 

Shoreline  Management  at  Civil  Worlcs 
Project 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Final  rule;  technical  revision  to 

correct  authority  citation. 


SUIiMARY:  The  final  rule  on  shoreline 
management,  published  on  August  10. 
1990,  erroneously  failed  to  include  16 
U.S.C.  460d  and  460l-6a  as  an  authority 
for  the  regulation.  (55  FR  30690.  dated 
July  27,  1990)  This  revision  will  add  the 
proper  citation  of  statutor\-  authority  for 
Part  327.  This  revision  will  have  no 
regulatory  or  economic  impact,  nor 
would  it  alter  the  present  rights  or 
responsibihties  of  the  general  public 
DATES:  April  26,  1996. 
ADDRESSES:  Office  of  the  Chief  of 
Engineers,  ATTN:  CECW-ON.  20 
Massachusetts  Avenue.  NW. 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Tabb.  telephone  (202)-761- 
1791. 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  and  effect  of  this  re\ision  is  to 
incorporate  authority  that  was 
erroneously  left  out  when  this 
regulation  was  published  in  the  Federal 
Register  in  1990. 
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List  of  Subjects  in  36  CFR  Part  327 

Public  lands,  Water  Resources, 
Natural  Resources.  Resource 
Management. 

The  authority  citation  for  part  327  is 
revised  to  read  as  follows: 

Authority:  The  Rivers  and  Hartwrs  Act  of 
1894,  as  amended  and  supplemented  (33 
U.S.C.  1):  16  use.  460d  and  460l-6a. 

George  D.  Showalter, 

Army  Federal  Register  Liaison  Officer 

IFR  Doc.  96-10337  Filed  4-25-96;  8:4&am| 

BILUNO  CODE  3710-a2-M 


ENVIR0NMEr4TAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OAQPS  «CA163-1-7251;  FRL-5452-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  the  San  Joaquin  Valley 
portion  of  the  California  State 
Implementation  Plan  (SIP)  that  was 
proposed  in  the  Federal  Register  on 
November  1,  1995.  The  revision 
concerns  Rule  2531)  from  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District.  This  approval  action 
will  incorporate  this  rule  into  the 
federally-approved  SIP.  EPA  is  also 
finalizing  its  approval  of  Rule  2530 
under  section  112(1)  of  the  Clean  Air  Act 
for  the  control  of  hazardous  air 
pollutants 

EFFECTIVE  DATE:  This  action  is  effective 
on  May  28.  1996. 

ADDRESSES:  Copies  of  Rule  2530  and 
EPA's  tetihnical  support  document 
including  response  to  <:onunents  on  the 
proposed  approval  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
foilovvmg  locations:  Operating  Permits 
Section.  A-5-2.  Air  and  Toxics 
Division.  U.S.  EPA-Region  IX.  75 
HavNthorne  Street.  San  Francisco, 
California  94105 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Wicher.  Operating  Permits 
Section.  A- .5-2,  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
.Agenciv.  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CiA  94105. 
Telephone:  (415)  744-1250 


SUPPLEMENTARY  INF0RMATK3N: 
Background 

On  November  1,  1995  at  60  FR  55516, 
EPA  proposed  to  approve  Rule  2530 
Federally  Enforceable  Potential  to  Emit 
of  the  San  Joaquin  Valley  Unified  APCD 
(San  Joaquin  Valley  or  District)  as  a 
revision  to  the  California  SIP  and  under 
section  112(1)  of  the  Clean  Air  Act  (Act). 
Approval  of  Rule  2530  was  proposed  in 
the  same  notice  that  EPA  proposed 
interim  approval  of  the  District's  title  V 
operating  permits  program.  Rule  2530 
was  adopted  by  the  District  on  June  15, 
1995  and  submitted  by  the  California 
Air  Resources  Board  on  October  24, 
1995, 

Once  approved  into  the  SIP  and  under 
section  112(1).  Rule  2530  will  create 
federally-enforceable  limits  on  potential 
to  emit  for  sources  with  actual 
emissions  less  than  50  percent  of  any 
applicable  major  source  threshold 
including  hazardous  air  pollutant 
thresholds.  A  detailed  discussion  of  the 
background  for  Rule  2530  is  provided  in 
the  Federal  Register  notice  cited  above. 

EPA  has  evaluated  this  rule  for 
consistency  with  the  requirements  of 
the  Act  and  EPA  regulations  as  well  as 
EPA's  interpretation  of  these 
requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  proposal  cited  above. 
EPA  has  found  that  the  rule  meets  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule  has  been 
provided  in  technical  support  document 
(TSD)  available  at  EPA's  Region  IX 
office. 

Response  to  Public  Comments 

EPA  received  identical  comments  on 
its  propo.sed  approval  of  Rule  2530  from 
two  separate  commenters.  Both  Chevron 
and  Western  States  Petroleum 
Association  requested  that  EPA  include 
an  interim  approval  issue  for  correcting 
the  applicable  emission  levels  in  Rule 
2530  to  include  provisions  for  areas  that 
receive  a  Clean  Air  Act  section  182(f) 
nitrogen  oxides  (NOx)  opt-out  approval. 

Rule  2530  is  being  approved  into  the 
San  Joaquin  Valley  portion  of  the 
Californid  SIP  under  section  llO(k)  of 
the  Act.  Section  llO(k)  provides  that 
EPA  may  either  approve,  disapprove,  or 
conditionally  approve  a  SIP  revision. 
Conditional  approvals  are  limited  to 
situations  where  the  State  has  adopted 
and  submitted  a  commitment  to  adopt 
specific  enforceable  measures  by  a  date 
certain.  Interim  approval  is  an  approval 
option  that  is  limited  to  actions  under 
title  V  of  the  Act  and  is  not  available  for 
SIP  or  set:tion  1 12(1)  approvals, 
therefore.  EPA  is  not  able  to  create  an 
interim  approval  issue  tor  Rule  2530. 


It  should  be  noted  that,  ih)m  an 
approval  standpoint,  there  is  no  error  in 
Rule  2530's  NOx  limits.  Should  EPA 
grant  the  NOx  waiver  that  raises  the 
major  source  threshold  for  NOx  sources 
to  100  tons  per  year.  Rule  2530's  NOx 
limits  would  merely  be  more  stringent 
(at  25  tons  per  year  (tpy)  rather  than  50 
tpy)  than  strictly  necessary.  If  a  NOx 
waiver  is  granted,  San  Joaquin  may 
submit  a  revision  to  Rule  2530  to  raise 
the  NOx  limits. 

EPA  Action 

EPA  is  finalizing  approval  of  Rule 
2530  under  section  110(k)(3)  of  the  Act 
for  inclusion  into  the  California  SIP  and 
under  section  112(1)  of  the  Act  for  the 
control  of  hazardous  air  pollutants. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan  or  for  approval 
under  112(1).  Each  request  for  a  SIP 
revision  or  an  approval  under  section 
112(1)  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22.  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

The  District  has  voluntarily  elected  to 
adopt  Rule  2530  and  submit  it  to  EPA 
for  approval.  This  rule  may  bind  the 
District  to  perform  certain  actions  and 
also  require  the  private  sector  to 
perform  certain  duties.  The  rule  being 
approved  by  this  action  will  impose  no 
new  requirements  because  affected 
sources  are  already  subject  to  these 
regulations  under  State  law.  Therefore, 
no  additional  costs  to  State,  local,  or 
tribal  governments  or  to  'he  private 
sector  result  from  this  action.  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register-on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
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1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of 
the  State  Implementation  Plan  for  the 
State  of  California  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1,  1982. 

Dated:  March  24.  1996. 
Felicia  Marcus. 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F — California 

2.  Section  52,220  is  amended  by 
adding  paragraph  (c)(227)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

•        «        •        »        • 

(c)  *  •  * 

(227)  New  regulation  for  the  following 
APCD  was  submitted  on  October  18, 
1995,  by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(2)  Rule  2530.  adopted  on  June  15. 
1995. 

(FR  Doc.  9&-10383  Filed  4-25-96;  8:45  am] 

BILLING  CODE  6SaO-S(MW 


40  CFR  Part  241 

[FRL-6462-7] 

Solid  Waste  Programs;  Removal  of 
Legally  Obsolete  Guidelines 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  the  President  s 
Regulatory  Reform  Initiative,  the 
Environmental  Protection  Agency  (EPA) 
has  conducted  a  review  of  the 
regulations  it  administers  and  has 


identified  the  guidelines  pertaining  to 
solid  waste  management  as  obsolete. 
These  guidelines,  which  are  being 
removed  from  the  Code  of  Federal 
Regulations  (CFR)  today,  are  no  longer 
necessary  because  they  have  been 
addressed  by  more  recent  regulations. 
Deleting  these  guidelines  from  the  CFR 
will  have  no  impact  on  solid  waste 
management. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  April  26.  1996. 
ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC).  located  at 
Crystal  Gateway  I.  First  Floor,  1235 
Jefferson  Davis  Highway.  Arlington,  VA. 
The  Docket  Identification  Number  is  F- 
96-LOGF-FFFFF.  The  RIC  is  open  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  703  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Gallman  (703)  308-7276.  Office 
of  Solid  Waste,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  S.VV.. 
Washington.  D.C.,  20460.  or  the  RCRA 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703) 412-9810  in  the 
Washington.  D.C.,  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 
1.  Introduction 

On  March  4.  1995.  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and  to  identify  those 
rules  that  are  obsolete  or  unduly 
burdensome.  EPA  has  conducted  a 
review  of  its  rules  and  guidelines, 
including  those  issued  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (42  U.S.C.  9601  et  seq.). 
Based  on  this  review,  EPA  is  today 
eliminating  the  following  obsolete 
RCRA  guidelines  from  the  CFR:  40  CFR, 
Part  241,  "GuideUnes  for  the  Land 
Disposal  of  SoUd  Wastes".  The 
guidelines,  promulgated  on  August  14, 
1974,  are  no  longer  necessary  because 
they  have  been  included  in  and/or 
addressed  by  the  Criteria  for 
Classification  of  SoHd  Waste  Disposal 
Facilities  and  Practices.  40  CFR  Part 
257,  promulgated  on  September.l3, 
1979  (44  FR  53460)  and  the  Criteria  for 
Municipal  Solid  Waste  Landfills.  40 
CFR  Part  258.  promulgated  on  October 
9.  1991  (56  FR  50978).  The  removal  of 
these  rules  from  the  CFR  because  they 
are  obsolete  is  not  intended  to  affect  the 


status  of  any  civil  or  criminal  actions 
that  were  initiated  prior  to  the  date  of 
publication  of  this  notice  or  w  hich  may 
be  initiated  in  the  future  to  redress 
violations  of  the  rules  that  occurred 
when  the  rules  were  still  legally  in 
effect. 

IL  Obsolete  Rule 

40  CFR  Part  241— Guidelines  for  the 
Land  Disposal  of  Solid  Waste 

On  August  14.  1974.  EPA  issued 
guidelines  for  the  land  disposal  of  all 
solid  waste  materials,  excluding 
hazardous,  agricultural,  and  mining 
wastes.  These  guidelines  were  intended 
to  ensure  that  design,  construction,  and 
operation  of  land  disposal  sites  for  non- 
hazardous  or  municipal  solid  wastes 
met  specified  health  and  environmental 
standards.  These  guidelines  were 
required  to  be  followed  by  federal 
agencies  and  recommended  to  state  and 
local  governmental  agencies.  All 
guideline  requirements  contained  in  40 
CFR  Part  241  are  now  included  in  and/ 
or  addressed  by  the  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices  (40  CFR  Part 
257)  and  the  Criteria  for  Municipal 
Solid  Waste  Landfills  (40  CFR  Part  258) 
These  criteria  must  be  followed  by 
federal  agencies.  42  U.S  C.  6961(a). 
Accordingly.  EPA  is  removing  the  Part 
241  guidelines  from  the  CFR. 

in.  Good  Cause  Exemption  From 
Notice-and-Conunent  Rulemaking 
Procedures 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comment  before  issuing  a  final  rule.  5 
U.S.C.  553(b).  Rules  are  exempt  from 
this  requirement  if  the  issuing  agency 
finds  for  good  cause  that  notice  and 
comment  is  unnecessary.  5  U.S.C. 
553(b)(3)(B).  EPA  has  determined  that 
providing  prior  notice  and  opportunity 
for  comment  on  the  deletion  of  the  40 
CFR  Part  241  guidelines  from  the  CFR 
is  unnecessary.  For  the  reasons 
discussed  in  Sections  I  and  II.  these 
guidelines  are  covered/addressed  by  40 
CFR  Parts  257  and  258.  Thus, 
withdrawing  them  from  the  CFT?  will 
have  no  impact  on  current  Federal  and 
state  solid  waste  management  practices. 
For  the  same  reasons.  EPA  believes 
there  is  good  cause  for  making  the 
removal  of  these  guidelines  from  the 
CFR  immediately  effective.  See  5  U.S.C 
553(d). 
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IV.  Analysis  under  Executive  Order 
(E.O.)  12866,  the  Unfunded  Mandates 
Reform  Act  of  1995.  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

Because  the  withdrawal  o\  these  rules 
from  the  CFR  merely  reflects  their 
current  obsolescence  and  thus  has  no 
rei^ulatory  impact,  this  action  is  not  a 
"significant"  regulatory  action  within 
the  meaning  of  E.O.  12866.  and  does  not 
impose  any  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
199.5.  For  the  same  reasons,  pursuant  to 
the  Regulatory  Fle.xibility  Act,  I  certify 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Finally,  because  these  guidelines  have 
been  replaced  or  addre.s.s-ed  by  40  CFR 
Farts  257  and  2.58.  their  deletion  from 
the  CFR  does  not  affe<:t  requirements 
under  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  40  CFR  Part  241 

Waste  treatment  and  disposal. 
Dated:  April  17.  ta96. 
Elliott  P.  Laws. 

A^sistuni  Administrator 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  42 
U.S.C.  6907  and  6912,  Title  40,  Chapter 
I  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Part  241— [REMOVED] 

1.  Part  241  is  removed. 
IFR  D(K.  96-10388  Filed  4-2,5-96;  8:45  am] 

BILLING  CODE  S960-aO-P 


40  CFR  Part  271 
[5461-1) 

South  Carolina;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  South  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  South  Carolina's  revisions 
consist  of  the  provisions  contained  in 
certain  rules  promulgated  between  April 
24.  1984,  and  September  2,  1988.  These 
requirements  are  listed  in  Section  B  of 
this  notice.  The  Environmental 
Protection  .Agency  (EPA)  has  reviewed 
South  Carolina's  application  and  has 


made  a  decision,  subject  to  public 
review  and  comment,  that  South 
Carolina's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus.  EPA  intends  to 
approve  South  Carolina's  hazardous 
waste  program  revisions.  South 
Carolina's  applications  for  program 
revisions  are  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  South 
Carolina's  program  revisions  shall  be 
effective  June  25.  1996  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  South  Carolina's 
program  revision  application  must  be 
received  by  the  close  of  business,  Mav 
28,  1996. 

ADDRESSES:  Copies  of  South  Carolina's 
program  revision  applications  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  South  Carolina 
Department  of  Health  and 
Environmental  Control,  2600  Bull 
Street.  Columbia.  South  Carolina  29201; 
U.S.  EPA  Region  4,  Library.  345 
Courtland  Street,  NE,  .Atlanta.  Georgia 
30365;  (404)  347-4216.  Written 
comments  should  be  sent  to  Al  Hanke 
at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section. 
Waste  Programs  Branch.  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C, 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  addition,  as  an  interim  measure, 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616, 
November  8.  1984.  hereinafter 
"HSWA")  allows  States  to  revise  their 
programs  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 
authorization"  for  the  HSWA 
requirements  under  Section  3006(g)  of 
RCR.A,  42  U.S.C.  6926(g).  and  later 
apply  for  final  authorization  for  the 
HSWA  requirements. 


Revisions  to  Slate  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  South  Carolina 

South  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  November  22.  1985.  South 
Carolina  most  recently  received 
authorization  for  revisions  to  its 
program  effective  October  16,  1995.  (60 
FR  42046.  August  15.  1995).  Today, 
South  Carolina  is  seeking  approval  of 
additional  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  South  Carolina's 
applications  and  has  made  an 
immediate  final  decision  that  South 
Carolina's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
South  Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  May  28.  1996. 

Copies  of  South  Carolina's  application 
for  these  program  revisions  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  "Addresses" 
section  of  this  notice. 

Approval  of  South  Carolina's  program 
revisions  shall  become  effective  June  25, 
1996,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirfns  that  the 
immediate  final  decision  tak^effect  or 
reverses  the  decision.  ^^ 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

South  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements: 


Federal  requirement 


HSWA  or  FR  notice 


State  Availability  of  Information {  HSWA  §  3006(f) 


Checklist  6  Permit  ftules:  Settlement  Agree-    49  FR  17718 

ment. 
Checklist  25  Codification  Rule.  Technical  Cor 

rection. 
Checklist  47  Identification  and  Listing  of  1  Haz-    53  FR  27162 

ardous  Waste:  Technkal  Correction. 


Checklist   48   Farmer   Exemptions;   Techncal 
Corrections. 


Checklist  52   Hazardous  Waste   Management  1  53  FR  34079 
Systems;   Standards   for   Hazardous   Waste 
Storage  and  Treatment  Tank  Systems. 


Promulga-    I 
tkxi 


State  authority 


11/8/84  SCHWMA§30-^15,  SCHWMA§30-4-20(c), 
SCHWIWIA§30-4-30(a),  SCHWMA§3a-4- 
30(b),  SCHWMA§30-4-30(c), 

SCHWMA§  30-4-30(t) .  SCHWMA§  30-4- 
40(a)(1).  SCHWMA§  30-4-1 00. 

SCHWMA§  30-4-1 00(a).  SCHWMA§30-4- 
100(b).  SCHWMA§44-66-80.  R.61- 
79.270.12.  R.61-72201.  R.61-72201(a), 
R.61 -72.2602(a).  R.61 -72.260.2(b). 

4/24/84  I  SCHWI^§  44-56-30,  R.61 -79260.70(b). 

5/28/86  i  SCHWKAA§  44-56-30,     SCHWMA§  44-56-70, 
I      R.61-79.265J14(d). 

7/19/88  !  SCHWMA§44-56-20(5,6.&8),  SCHWMA§44- 
56-310.  SCHWMA§  44-56-30, 

SCHWH^A§  44-56-60(3),        SCHWMA§44- 
56-70,       SCHWMA§  44-56-1 70,        R.61- 
I      79.261.5(e),  R.61-79261. 5(f)(2). 

7/19/88  I  SCHWMA§ 44-56-20(6),  R.61-79.262  10(b). 
R.61 -79.262.1 0(d).  R.61-79264.1  (g)(4), 
R.61-79.265.1  (C)(8).  R.51-79-268.1  (c)(5), 
R.61-79.270.1(c)(2)(ii). 
9/2/88  SCHWMA§  44-66-30.  SCHWMA§  44-56-50, 
R.61-79.260.10,  R.61 -79264. 114,  R.61- 
79.264.190(a).  R  61 -79264. 190(b).  R.61- 
79.264.193(f)(3),  R.61-79264.196,  R.61- 
79.265.1 10(b)(2),  R.61 -79265.1 14,  R.61- 
79.265.1 90(a)-(b).  R.61-79265.193(f)(3), 
R.61-79.265.193(g)(3)(iii),  R.61-79.265.196. 
R.61-79.265201  (C)(3),  R.61 -79.2702 


C.  Decision 

I  conclude  that  South  Carolina's 
application  for  these  program  revisions 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

South  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  applications  and 
previously  approved  authorities.  South 
Clarolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008,  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 


sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 


proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
mav  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
does  not  anticipate  that  the  approval  of 
South  Carolina's  hazardous  waste 
program  referenced  in  today  s  notice 
will  result  in  annual  costs  of  SlOO 
million  or  more. 

EPA's  approval  of  state  programs 
generally  has  a  deregulaton.  effect  on 
the  private  sector  because  once  it  is 
determined  that  a  state  hazardous  waste 
program  meets  the  requirements  of 
RCRA  section  3006(b)  and  the 
regulations  promulgated  thereunder  at 
40  CFR  Part  271,  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
or  disposal  facilities  (TSDFs)  may  take 
advantage  of  the  flexibility  that  an 
approved  state  may  exercise  Such 
flexibility  will  reduce,  not  increase 
compliance  costs  for  the  private  sector 
Thus,  today's  rule  is  not  subiect  to  the 
requirements  of  sections  202  and  205  of 
the  UMR.^. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
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small  governments.  The  Agency 
recognizes  that  small  governments  may 
owrn  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264.  265, 
and  270.  Once  EPA  authorizes  a  state  to 
administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
program,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  with  increased  levels  of 
flexibility  provided  under  the  approved 
state  program. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  South  Carolina's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a).  6926.  6974(b)). 

Dated:  April  11,  1996. 
WiUiam  Waldrop. 
Acting.  Regional  Administrator. 
|FR  Doc.  96-10098  Filed  4-25-96;  8:45  ami 
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40  CFR  Part  271 
[FRL-6461-6] 

Kentucky;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  Final  Rule. 

SUMMARY:  Kentucky  has  applied  for  final 
authorization  of  revisions  to  its 


hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Kentucky's  revisions 
consist  of  the  provisions  contained  in 
rules  promulgated  between  November  8, 
1984,  through  June  30, 1987.  otherwise 
known  as  HSWA  Cluster  I.  These 
requirements  are  listed  in  Section  B  of 
this  notice.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Kentucky's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Kentucky's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Kentucky's 
hazardous  waste  program  revisions. 
Kentucky's  application  for  program 
revisions  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for 
Kentucky's  program  revisions  shall  be 
effective  June  25,  1996  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Kentucky's 
program  revision  application  must  be 
received  by  the  close  of  business.  May 
28,  1996. 

ADDRESSES:  Copies  of  Kentucky's 
program  revision  application  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Kentucky  Department  for 
Environmental  Protection,  Fort  Boone 
Plaza,  Building  #2, 18  Reilly  Road, 
Frankfort,  Kentucky  40601;  U.S.  EPA 
Region  4,  Library,  345  Courtland  Street, 
NE,  Atlanta.  Georgia  30365;  (404)  347- 
4216.  Written  comments  should  be  sent 
to  Al  Hanke  at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-3555  vmx  2018. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  imder 
Section  3006fb)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 


promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  Kentucky 

Kentucky  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  January  31,  1985.  Kentucky 
has  received  authorization  for  revisions 
to  its  program  on  December  19, 1988, 
March  20,  1989,  May  15,  1989, 
November  30, 1992.  and  March  13. 

1995.  On  October  16. 1995,  Kentucky 
submitted  a  program  revision 
application  for  additional  program 
approvals.  Today,  Kentucky  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 
EPA  has  reviewed  Kentucky's 
application  and  has  made  an  immediate 
final  decision  that  Kentucky's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Kentucky.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  up  until 
May  28, 1996. 

Copies  of  Kentucky's  application  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Kentucky's  program 
revisions  shall  become  effective  June  25. 

1996,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
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the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 


Kentucky  is  today  seeking  authority  to     1988-June  30. 
administer  the  following  Federal  1990. 

requirements  promulgated  on  July  1, 


1989,  and  March  29. 


Ctieckllst 


Federal  requirement 


HSWA  or  PR  ref- 
erence 


SRI   Existing  and  Newly  Regulated 

Surface  Impoundments. 
SR2  Variance  under  §3005(j)(2)- 

(9)  and  (13). 
SB  Exceptions  to  ttie  Burning  and 

Blending  of  Hazardous 

Waste. 

CP  Hazardous  and  Used  Oil  Fuel 

j     Cnminal  Penalties. 
14  I  Dioxin  Waste  Listing  and 

Management  Standards. 


16 


17A 
178 

17C 

170" 


17E  .. 
17F  . 

17G 
17H  . 

171  .. 
17J  . 

17K  . 

17L  . 

17M 
17N 
17P 
17Q 


Dust  Suppression 
Double  Liners  


Ground-Water  Monitoring 
Cement  Kilns  


Fuel  Lat>eling 


Corrective  Action 


Pre-construction  Ban 

Permit  Life  

Interim  Status  


HSWA§3005(j)(1)&(6) 
HSWA§3005(j)(2)&(9) 

HSWA 

§3004(q)(2)(A); 

§3004(r)(2)&(3). 
HSWA  §  3006(h); 

§  3008(d);  §3014. 
50  PR  1978  


PR  pro- 
mulgation 
date 


Promulgation 


Paint  Filter  Test  

Small  Quantity  Generators 
Delisting  

Household  Waste  

Waste  Minimization  


Location  Standards  for  Salt 
Domes,  Salt  Beds,  Under- 
ground Mines  and  Caves. 

Liquids  In  Landfills  


Research  and  Development 
Permits. 


50  PR  18370  . 

50  PR  28702  . 
50  PR  28702  . 

50  PR  28702  . 

50  PR  28702  . 

50  PR  28702  . 
50  PR  28702  . 

50  PR  28702 
50  PR  28702 

50  PR  28702 
50  PR  28702 

50  PR  28702 

50  PR  28702 

50  PR  28702 
50  PR  28702 
50  PR  28702 
50  PR  28702 


1/14/85 


4/30/85 


7/15/85 
7/15/85 

7/15/85 

7/15/85 


7/15/85 
7/15/85 

7/15/85 
7/15/85 

7/15/85 
7/15/85 

7/15/85 

7/15/85 

7/15/85 
7/15/85 
7/15/85 
7/15/85 


KRS  224.46-520;  KRS  224.46-630(1)  (g),  (h).  (i). 
KRS  224.46-520;  KRS  224.46-630(1)  (d),  (h).  (i). 
KRS  224.46-510(3);  KRS  224.46-530(1)  (d)  and  (n) 

KRS  224.99-010(6). 

KRS  Chapter  13A,  Authority;  KRS  224.10-100;  KRS  224.46- 
510(3);  KRS  224.46-530;  401  KAR  31:010§5(5)(a-b)  and 
§7(2)(a-c);  401  KAR  31:040§1(4),(2)  and  §4(6);  401  KAR 
31:120§1(4)  and  (6);  401  KAR  31:160§1;  401  KAR 
31:170§1;401  KAR  31:190§1;  401  KAR  34:1 90§  5(3);  401 
KAR  34:200§9(1-2);  401  KAR  34i10§ 9(1-2);  401  KAR 
34:220§1 1(1-2);  401  KAR  34 230§  12(1-2);  401  KAR 
KAR  35.-010§1(4);  401  KAR 
KAR  35240§  7(1-2),  401  KAR 
KAR  38:160§2(7);  401  KAR 
KAR  38:180§2(9);  401  KAR 
38:200§2(4)(i);  401  KAR  38-.210§2(10). 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520;  401 
KAR  34:020§4(2)(f);  401  KAR  34:230§4(2)(c);  401  KAR 
35:020§4(2)(f);  401  KAR  35;050§4(2)(c);  401  KAR 
35:230§7(2). 

KRS  224.033;  KRS  224.864;  401  KAR  31:010§5(2) 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510(3); 
KRS  224.46-530(1  )(n);  401  KAR  31:060§2(l>-{5). 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224  46- 
510(1)(a)-<c);  401  KAR  31:010§4(2)(a). 

KRS  Chapter  13A,  13A.210;  KRS  224.10-100;  KRS  224.46- 
510;  KRS  224.46-520;  401  KAR  32:040§2(l)(c)(d)(h);  401 
KAR  32:100§3  and  Appendix  A;  401  KAR 
34:050§1§4(2)(i).§6(7H9);  401  KAR  35:050§6(8)-<10); 
401  KAR38:030§1(l0)(b);401  KAR  38:020§  1  and  §1(3). 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520;  401 
KAR  34:020§9(3);  401  KAR  35:020§9. 


34:240§4(1);      401 
35.240§6(1-2);     401 
38:090§2(7);      401 
38:170§2(9);      401 


KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-620;  401 

KAR  34:020§4(2)(f);  401   KAR  35:020§4(2)(c);  401   KAR 

34:230§9(1)-(4);    401     KAR    35:020§4(2)(f);    401     KAR 

35:020§4(2)(c);  401  KAR  35:230§7(1).(2),(4)(a),  and  (b); 

401  KAR  38:21 0§ 2(8). 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520 

KAR  36:030§4. 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520: 

224.46-530;    401     KAR    34:200§2(1),(3H5);    401 

34230§2(1),(3)-{7);  401  KAR  35200§10(1)-(4);  401 

35:230§10(1)-(5);401  KAR  35:21 0§  8. 
KRS  Chapter  13A;  KRS  224.033;  KRS  224.866;  401 

34:060§1(2);  401  KAR  34:200;  401  KAR  34:21 0§  3. 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520;  KRS 

224.46-530;     401     KAR     36:040§5(1H6);     401     KAR 

36:040§2(2)(a),§5(1)-<6);  KRS  224.40-330 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520 

224.46-530;    401    KAR    36:040§2(2)(a),§5(l)-(6); 

224.40-330. 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520 

224.46-530(1  )(e)-<f);     401      KAR     34:060§1(l)(a) 

(b),§  12(1  H2);  401  KAR  38:060§  1  (2)(c)  and  3(c). 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520,  401 

KAR38:070§3(3). 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224  46-505;  KRS 

224.46-520;  401  KAR  38:040§2(1)(f)  and  5(4). 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224  46-520;  40i 

KAR  38:020§l(1),  §1(3),  §4(3)(a)  and  (b).  §4(5).  §4(6). 
KRS  Chapter  13A;  KRS  224.10-100;  KRS  224  46-520;  40i 

KAR  38:060§6. 


401 

KRS 
KAR 
KAR 

KAR 


KRS 
KRS 

KRS 
arxj 
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Checklist 

Federal  requirenient 

HSWA  Of  FR  ref- 
erence 

FRpro- 

mutgiBrtion 

date 

Promulgation 

17R 

Hazardous  Waste  Exports 

50  FR  28702  

7/15/85 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510;  401 
KAR32:050§1. 

17S 

Exposure  Information  

50  FR  28702  

7/15/85 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520;  401 
KAR38:070§1(3)and§9. 

18  

Listing  of  TDI.  TDA.  DNT  

50  FR  28702  

7/15/85 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510(3); 
KRS  224.46-530;  401  KAR  31:040;  401  KAR  31:120;  401 

KAR  31:160;  401  KAR  31:170. 

19  

Burning  of  Waste  Fuel  and 

50  FR  49164 

11/29/85 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.40-330;  KRS 
224.46-510;  KRS  224.46-520;  KRS  224.46-530;  401  KAR 

Used  Oil  Fuel  in  Boilers  and 

Industnal  Furnaces. 

31:010§3(3)(b).§5(2)  and  (10).§6(1)  (b)(3),(c){3)  and  (7)- 
(9);  401  KAR  34:240§1(b);  401  KAR  35:240§1(1)(b);  401 
KAR  36:040§1(1).(2)(a)  and  (b),§2(1H3).  §3(1H3),  §4, 
§5(1H6).  §6(1H5);  401  KAR  36:060§1(1H5).  §2(1) 
and  (2),  §3.  §4(1)  and  (2)(aHf).  §5(1H5). 

20  

Listing  of  Spent  Solvents 

50  FR  53315  

12/31/85 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510(3); 
KRS  224.46-530:  401  KAR  31:040;  401  KAR  31:120;  401 

KAR  31:160;  401  KAR  31:170. 

21   

Listing  of  EDB 

51  FR  5327  

2/13/86 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510(3); 
KRS  224.46-530;  401  KAR  31:040;  401  KAR  31:120;  401 

KAR  31:160;  401  KAR  31:170. 

22  

Listing  of  Four  Spent  Solvents 

51  FR6537  

2/25/86 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510(3); 
KRS  224.46-530;  401  KAR  31:040;  401  KAR  31:120;  401 

KAR  31:160;  401  KAR  31:170. 

23  

Generators  of  100  to  lOOOkg 

51  FR  10146  

3/24/86 

KRS  Chapter  13A;  KRS  224. 10-01 0(31  )(b);  KRS  224.10- 
100;  KRS  224.40-650;  KRS  224.46-510;  KRS  224.46- 

Hazardous  Waste. 

530;  401  KAR  30:01 0§1(79)(a)  and  (b)  and  (84);  401  KAR 

31:040;  401    KAR  32:020;  401    KAR  32:030;  401    KAR 

32:100§3  and  Appendix  A;  401   KAR  33:020;  401   KAR 

38:010;  401  KAR  38:070;  401  KAR  38:080. 

25  

Codification  Rule;  Technical 

51  FR  19176  

5/28/86 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-520;  401 
KAR  34:020§4(2)(f):  401   KAR  34:050§4(2)(c);  401   KAR 

Correction. 

34:230§9(1)-(4);    401     KAR    35:020§4(2)(f);    401     KAR 

35:050§4(2)(c);  401   KAR  35.230§7(1)(2).  (4)(a)  and  (b); 

401  KAR  35210§2(2)(8). 

30  

Biennial  Report;  Correction  .... 

51  FR  28556  

8/8/86 

KRS  Chapter  13A,  13A.210;  KRS  224.10-100;  KRS  224.46- 
510;  KRS  224.46-620;  401  KAR  32:040§2(1)(c).  (d),  and 

(h);    401    KAR    32:100§3    and    Appendix   A;    401    KAR 

34:050§1,  §4(2)(i),  §6(7)-(9);  401  KAR  35:050§6(8)-(10); 

401  KAR38:030§1(10)(b)31. 

Exports 

51  FR  28664 

8/8/86 

KRS 

of  Haz- 

Chapter 

ardous 

13A;  KRS 

Waste. 

224.10- 

100;  KRS 

224.46- 

510;  401 

KAR 

32:050§1. 

32  

Standards  for  Generators; 

51  FR  35190  

10/21/86 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510(3); 
KRS  224.46-530;  401  KAR  31:040;  401  KAR  31:120;  401 

Waste  Minimization  Certifi- 

cations. 

KAR  31:160;  401  KAR  31:170. 

33  

Listing  of  EBDC  

51  FR  37725  .    . 

10/24/86 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-510(3); 
KRS  224.46-530;  401  KAR  31:040;  401  KAR  31:120;  401 

KAR  31:160;  401  KAR  31:170. 

34  

Land  Disposal  Restrictions 

51  FR  40572  

11/7/86 

KRS  Chapter  13A;  KRS  224.10-100;  KRS  224.46-605;  KRS 
224.46-510;    KRS   224.46-520;    KRS   224.46-630;    KRS 

224.46-560;        401         KAR        31:010;        401         KAR 

31 :020§1, 6.8(1  )&(2);  401  KAR 
31 :01 0§  1  (1  ),1  (1  )(a),4(3)&(4)(a),  5(2),(3),(5).(6)4(7)(b), 
6(1)(c)&(3)(a).7(1)(a)4(b);401  KAR  31:040§1(3);  401  KAR 
31:060§1;  401  KAR  32:010§2(4);  401  KAR  33:010§3;  401 
KAR  34:010§1(7);  401  KAR  34:020§4(1)(a).(2)(f)4(g);  401 
KAR  34:050§4(2)(c).(j).(k).(l).(m)4(n);  401  KAR 
35:01 0§  1(5);  401  KAR  35:020§4(1)(a).(2)(f)4(g);  401  KAR 
35:050§4(2)(c).(h)-<i);  401  KAR  37:01 0§  1(1  H3)(a>- 
(d),2(l)(aHb).  2(2),3,4(l),4(l)(aHd).6(l)-(3)  footnote 
2,6(4)-(10).7(1>-(3);    401    KAR    37:030§2(1)-(3),3(1)-(3); 

401  KAR  37:040§2,3(1H2),4(1)-(2)  footnote  3,4(3H7); 
401  KAR  37:050§2(1>-(5);  401  KAR  37:100§1-2;  401 
KAR  38:030§3(2);  401  KAR  38:040§3(15);  401  KAR 
38:090§2(23). 
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C  Decision 

I  conclude  that  Kentucky's 
application  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  Kentucky  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Kentucky  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Kentucky  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008,  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act: 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefil 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdf-nsome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulator}'  requirements  that  mav 
significantly  or  uniquely  affeC.  small 
governments,  inclucling  tribal 
governments,  it  mus'.  have  de\  eloped 
under  section  203  of  the  LrMR.^  a  smn-il 
government  agency  plan.  The  plan  must 


provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
does  not  anticipate  that  the  approval  of 
Kentucky's  hazardous  waste  program 
referenced  in  today's  notice  will  result 
in  annual  costs  of  $100  million  or  more. 

EPA's  approval  of  state  programs 
generally  has  a  deregulatory  effect  on 
the  private  sector  because  once  it  is 
determined  that  a  state  hazardous  waste 
program  meets  the  requirements  of 
KCRA  section  3006(b)  and  the 
regulations  promulgated  thereunder  at 
40  CFR  Part  271,  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
or  disposal  facilities  (TSDFs)  may  take 
advantage  of  the  flexibility  that  an 
approved  state  may  exercise.  Such 
flexibility  will  reduce,  not  increase 
compliance  costs  for  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  signiJ'icantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  state  hazardous  waste 
program.  However,  such  small 
govermnents  wh'ch  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  Parts  264.  265. 
and  270.  Once  EPA  authorizes  a  state  to 
administer  its  own  hazardous  waste 
program  and  any  revisions  to  that 
progr.ini,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  with  increased  levels  of 
flexibility  provided  under  the  approved 
state  program. 

Certification  Under  the  Regulator\' 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
ti05(bj,  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impart  on  a  substantial 
number  of  small  entities.  This 
duthcrizjtion  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Kentucky  s 
program,  thereby  eiimiiiating 
duplicative  requirements  for  handlers  of 


hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory'  flexibility  analysis. 

List  of  Subfects  in  40  CFR  Pari  271 

Environmental  protection 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation 
Hazardous  waste.  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issiipsd  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  ^cT  as 
amended  (42  i;.S.C  691 2(?)  6926.  b974(b)J 

Dated  April  9  1996 
Phyllis  P.  HaiTtt, 
Acting  Regional  Administrator. 
IFRDoc  96-10107  Filed  4-25-96.  8:45  ami 
BiLUNG  CODE  «g«0  60  P 


40  CFR  Part  300 
[FRL-S460-1] 

National  Oil  atul  Haxardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the 

Kummer  Sanitary  Landfill  Superfund 

Site  from  the  National  Priorities  List 

(NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Kummer  Sanitary-  Landfill  site  in 
Minnesota  Irom  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Contingency  Phn  (NCP) 
which  EPA  promulcated  pursuant  to 
Section  105  of  the  Comprehensive 
Environ.mental  Response, 
Compensation,  ami  Liabilic\  Act  of  1980 
(CERCLA).  as  amended  1  his  action  is 
being  taken  by  EPA  and  the  S'dte  ot 
Minnesota,  because  it  has  beei 
determined  that  Responsittie  Parties 
have  implemented  sll  appropriate 
response  actions  requirtri  Mcf-eiiver 
EP.\  ami  the  State  of  Minnesota  have 
determined  that  remed.a!  -^tuo'is 
conducted  at  the  site  to  dat-  remain 
protective  of  piihlir  hv.'iltl"   we'fsre.  a^^d 
the  envir&nmen;. 
EFFECTIVE  DATE:  April  26.  19% 
f on  r  JRTHER  INFORMATION  CONTAC"! : 
Terr\  Roandtree  at  [MZ'i  3f-3-'i^36  ,SR- 
61),  Remedial  Project  Man-ger  u:  Gladys 
Beard  at  (312J  88f>-""i.T3   Assccate 
Remedial  Pn-'jett  Ma'i.nofr,  Superfund 
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Division.  U.S.  EPA— Region  V,  77  West 
Jackson  Blvd..  Chicago.  IL  60604 
Information  on  the  site  is  available  at 
the  local  information  repository  located 
at:  The  Bemidji  Public  Library.  602 
Beltrami  Ave..  Bemidji.  MN  56601. 
Requests  for  compreheis.sive  copies  of 
documents  should  be  directed  formally 
to  the  Regional  Docket  Office.  The 
contact  for  the  Regional  Docket  Office  is 
)an  Pfundheller  (H-7I),  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604, (312)  353-5821. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Kummer 
Sanitary  Landfill  Site  located  in 
Beltrami  County,  Minnesota.  A  Notice 
of  Intent  to  Delete  for  this  site  was 
published  March  1,  1996  (61  FR8012). 
The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  March  30. 
1996  EPA  received  no  comments  and 
therefore  no  Responsiveness  Summary 
was  prepared. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  Waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  re<:ordkeeping 
requirements.  Superfund.  Water 
pollution  control,  Water  supply. 

40  CFR  part  300  is  amended  as 
follows; 

PART  30&-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows. 

Authority:  33  L'.S.C.  1  ):i((  )(2).  E.O 
12777.  56  FR  54757.  3  CI-R.  1991  Comp  . 
p.351    EO   12580.  52  FK  2923   3  CFK.  198/ 
Comp  .  p.  193  42  I'  Sa:  9601-9657. 

Appendix  B — (Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 


"Kummer  Sanitary  Landfill  Site, 
Bemidji  County,  Minnesota". 

Dated:  April  10,  1996. 
Valdas  V.  Adamkus. 

Heginnal  Administrator,  U.S.  EPA.  Region  V. 
IFR  Doc.  96-10089  Filed  4-25-96:  8:45  am) 

BILUNG  COD€  65«fr-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 

[ET  Docket  No.  93-7;  FCC  96-129] 

Implementation  of  Section  17  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992;  and 
Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  response  to  petitions 

for  reconsideration. 

SUMMARY:  The  Commission  has  revised 
and  clarified  certain  aspects  of  its 
regulations  for  assuring  compatibility 
between  consumer  electronics 
equipment  and  cable  systems.  In 
particular,  the  Commission  has  clarified 
the  requirement  for  cable  operators  to 
offer  subscribers  set-top  devices  with 
multiple  tuners;  eliminated  the 
prohibition  on  changing  the  infrared 
codes  used  with  remote  controls; 
clarified  its  policy  with  regard  to  the 
Decoder  Interface  connector  standard; 
and.  refined  the  "cable  ready"  TV 
receiver  standards.  These  revisions  and 
clarifications  will  further  the 
Commission's  goals  of  promoting  greater 
compatibility  between  cable  systems 
and  consumer  electronics  equipment. 
This  action  is  in  response  to  ten 
Petitions  for  Reconsideration  of  the  First 
Ruport  and  Order  in  this  proceeding. 

EFFECTIVE  DATES:  May  28.  1996.  The 
incorporation  by  reference  of  a 
publication  listed  in  the  regulations  was 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  16.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stillwell  (202-41ft-2470)  or  Robert 
Bromery  (301-418-2475).  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum.  Opinion  and  Order  in  ET 
Docket  No.  93-7.  FCC  96-129,  adopted 
March  22,  1996  and  relea-sed  April  10. 
1996.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Do<.kets  Branch  (Room  230),  1919 
M  Street.  NVV.,  Washington.  DC.  The 


complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcriptions  Service.  2100  M  Street. 
N.W..  Washington.  DC  20036.  (202) 
857-3800. 

Summary  of  the  Memorandum  Opinion 
and  Order 

1.  In  the  First  Report  and  Order  in  this 
proceeding.  59  FR  25339,  May  16,  1994, 
the  Commission  adopted  regulations  to 
ensure  compatibility  between  cable 
systems  and  consumer  electronics 
equipment,  i.e.,  TV  receivers, 
videocassette  recorders  (VCRs)  and 
similar  devices.  These  regulations  were 
adopted  in  response  to  Section  17  of  the 
Cable  Consumer  Protection  and 
Competition  Act  of  1992  (1992  Cable 
Act).  Pub.  L.  No.  102-385,  106  Stat. 
1460.  (1992).  §  17.  The  major 
compatibility  problems  addressed  in  the 
compatibility  rules  include  the 
capabilities  to  record  sequential 
programs  on  different  channels;  to 
record  one  program  while  watching 
another;  to  use  advanced  television 
picture  generation  and  display  features 
such  as  "Picture-in-Picture";  and  to  use 
remote  controls.  The  new  rules  include 
requirements  for  cable  operators  to  take 
a  number  of  actions  that  will  improve 
compatibility  between  existing  cable 
system  and  consumer  TV  equipment. 
The  compatibility  rules  also  include 
requirements  and  standards  for  both 
cable  operators  and  consumer 
equipment  operators  that  are  intended 
to  achieve  more  effective  compatibility 
through  new  cable  and  consumer 
equipment. 

2.  Petitions  for  Reconsideration  of  the 
First  Report  and  Order  were  filed  by  ten 
parties:  ANTEC  Corporation, 
Cablevision  Systems  Corporation,  Cable 
Telecommunications  Association,  the 
Consumer  Electronics  Group  of  the 
Electronics  Industries  Association, 
General  Instrument  Corporation,  the 
National  Cable  Television  Association. 
Scientific-Atlanta,  Inc.,  TeleCable 
Corporation,  Time  Warner 
Entertainment  Company,  L.P.,  and 
Zenith  Electronics  Corporation.  These 
parties  requested  revisions  and 
clarifications  with  regard  to  a  number  of 
specific  provisions  of  the  rules  adopted 
in  the  First  Report  and  Order. 

3.  In  response  to  the  Petitions  for 
Reconsideration,  the  Commission's 
Memorandum.  Opinion  and  Order  sets 
forth  a  number  of  decisions  pertaining 
to  the  cable-consumer  electronics 
equipment  compatibility  rules.  In 
particular,  this  decision: 

— Clarifies  that  cable  operators  who  use 
scrambling  are  required  to  offer 
subscribers  supplemental  equipment 
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that  has  the  capability  to  allow 
simultaneous  reception  of  two 
scrambled  signals; 

— Eliminates  the  prohibition  on 
changing  the  infrared  (IR)  codes  used 
with  remote  controls; 

— Denies  a  request  to  expand  the 
consumer  education  program  to 
include  an  advisory  that  consumer 
equipment  could  become  obsolete: 

—Clarifies  the  Commission  will:  (1) 
Require  that  the  Decoder  Interface 
standard  be  designed  to  enable  all 
functions  other  than  security  to  be 
provided  in  competitively  supplied 
equipment;  (2)  require  cable  operators 
to  offer  security-only  component 
descrambler  modules  and  (3)  not 
preclude  cable  operators  from 
incorporating  security  fimctionS  in 
multi-function  component 
descrambler  modules: 

— Ehminates  the  advisory  labeling 
requirement  for  consumer  TV 
receivers  and  VCRs  that  incorporate 
features  intended  to  be  used  with 
cable  service,  but  do  not  fully  comply 
with  the  "cable  ready"  equipment 
standards; 

— Clarifies  that  the  Commission's  rules 
do  not  prohibit  equipment 
manufacturers  from  applying  the 
Canadian  GRR  II  label  for  cable 
compatible  devices  to  TV  receivers 
and  VCRs  marketed  in  the  United 
States  that  do  not  fully  comply  with 
the  "cable  ready"  equipment 
standards  if  that  label  is  carried  on  the 
device  in  an  inconspicuous  location 
and  manner; 

— Makes  several  minor  revisions  and 
clarifications  with  regard  to  the 
technical  standards  for  "cable  ready  " 
TV  equipment. 

4.  Accordingly,  it  is  Ordered  that 
Parts  15  and  76  of  the  Commission's 
rules  Are  Amended  as  set  forth  below, 
effective  May  28, 1996.  This  action  is 
taken  pursuant  to  authority  provided  in 
Sections  4(i).  7(a),  302;  3n3(c).  303(fj. 
303(g|.  303(r)  and  324A  of  the 
Communications  Act  of  1934.  as 
amended  47  U.S.C  Sections  154{i). 
157(a).  302,  303(c),  303(0,  303(g),  303(r) 
and  324A. 

List  of  Subjects 

47  CFR  Part  15 

Communications  equipment 
Television  receivers,  TV  interface 
devices. 

47  CFR  Part  76 

Cable  television. 


Federal  CommunicatiGns  Commission 
William  F.  Caton. 
Acting  .Secretary. 

Rule  Changes 

Parts  15  and  76  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  15  is 
revised  [o  read  as  follows: 

Authority:  47  U  S.C.  154.  302,  303,  304. 
307  and  544A. 

2  Section  15.19  is  amended  by 
revising  paragraph  (d)  to  read  as 
foiiows: 

§15.19    Labeling  requirements. 

*  *        «        ♦        ♦ 

(d)  Consumer  electronics  TV  receiving 
devices,  including  TV  receivers, 
videocassette  recorders,  and  similar 
devices,  that  incorporate  features 
intended  to  be  used  with  cable 
television  service,  but  do  not  fully 
comply  with  the  technical  standards  for 
cable  ready  equipment  set  forth  in 
§  15.118.  shall  not  be  marketed  with 
terniinology  that  describes  the  device  as 
"cable  ready"  or  'cable  compatible,"  or 
that  otherwise  conveys  the  impression 
that  the  device  is  fully  compatible  with 
cable  service.  Factual  statements  about 
the  various  features  of  a  device  that  are 
intended  for  use  with  cable  service  or 
the  quality  of  such  features  are 
acceptable  so  long  as  such  statements  do 
not  imply  that  the  device  is  fully 
compatible  with  cable  service. 
Statements  relating  to  product  features 
are  generally  acceptable  where  they  are 
limited  to  one  or  more  specific  features 
of  a  device,  rather  than  the  device  as  a 
whole.  This  requirement  applies  to 
consumer  T\'  receivers,  videocassette 
recorders  and  similar  devices 
manufactured  or  imported  for  sale  in 
this  countrv  on  or  after  October  31 . 
1994. 

3.  Section  15.115  is  amended  by 
revising  paragraph  (i)  to  read  as  follows 

§  15.115    TV  interface  devices,  Including 
cable  system  terminal  devices. 

•  *        «         *         » 

(i)  Switches  and  other  devices 
intended  lo  be  used  to  by-pass  the 
processing  circuitry  of  a  cable  system 
terminal  device,  whether  internal  to 
such  a  terminal  device  or  a  stand-alone 
unit,  ahbll  not  attenuate  the  input  signal 
more  than  6  dB  from  54  MHz  to  550 
MHz.  or  more  than  8  dB  from  550  MHz 
to  804  MHz.  The  6  dB  standard  applies 
at  550  MHz.  The  provisions  of  this 
paragraph  are  applicable  June  30.  1997. 


4.  Section  15.118  is  amended  by 
revising  paragraphs  (b).  (c)(1).  (c)(2l. 
(c)(3),  (c)(4).  (c)(5)  and  (d)  to  read  as 
follows; 

§15.118    Cable  ready  consumer 
electronics  equipment. 

*  «  *  M  • 

fb)  Cable  ready  consumer  electronics 
equipment  shall  be  capable  of  receiving 
all  NTSC  or  similar  video  channels  on 
channels  1  through  \^i>  of  the  channel 
allocation  plan  set  forth  in  the 
Electronics  Industries  Association  s 
"Cable  Television  Channel 
Identification  Plan.  EL'^  lS-132,  Mav 
1994"(EL\IS-132)  This  incorporation 
by  reference  was  approved  bv  the 
Director  of  ihe  Federal  Register  m 
accordance  with  5  L'.S.C.  522(a)  and  1 
CFR  Part  51.  Copies  of  EL\  IS-132  may 
be  obtained  from:  Global  Engineering 
Documents.  3130  South  Harbor 
Boulevard.  Santa  Anna  CA  92704 
Copies  of  ElA  IS-132  mav  be  inspected 
during  nonrial  business  hours  at  the 
following  locations:  Federal 
Communications  Commission   1919  M 
Street.  NW.,  Dockets  Branch  (Room 
239),  Washington.  DC.  or  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 

(c)  *  •  * 

(1)  Adjacent  channel  inierference  In 
the  presence  of  a  lower  adjacent  channel 
CW  signal  that  is  1.5  MHz  below  the 
desired  visual  carrier  in  frpquency  and 
10  dB  below  the  desired  visual  carrier 
in  amplitude,  spurious  signals  within 
the  IF  passband  shall  he  attenuated  at 
least  55  dB  below  the  visual  carrier  of 
the  desired  signal.  The  desired  input 
signal  shall  be  an  NTSC  visual  carrier 
modulated  with  a  10  IRE  flat  field  with 
color  burst  and  the  aural  carrier  which 
is  10  dB  below  the  visual  earner  should 
be  unmodulated.  MeasuremeiUs  an  to 
be  performed  for  input  signal  levels  of 

0  dBmV  and  -t-lS  d.Bm\',  with  the 
receiver  tuned  to  ten  evenU  spaced  EIA 
IS-132  channels  covering  the  band  54 
MHz  to  804  MHz. 

(2)  Image  charine!  .nterferen-p  Image 
channel  interference  w  ithin  the  IF 
passband  shall  be  alunucted  be!ov\  the 
visual  carrier  o^th*f  desired  channel  by 
at  least  60  dB  from  54  MHz  to  "14  MHz 
and  50  dB  from  714  MHz  to  804  MHz. 
The  60  dB  standarc  applies  at  714  WHr. 
In  testing  for  complianc  »^  witti  this 
standard,  the  desired  input  sigua!  is  to 
be  an  NTSC  signal  on  whiv^h  the  \  isuai 
carrier  is  modulated  with  a  10  IRE  Ca* 
field  witti  color  !:'jrst  and  ttie  aarat 
carrier  is  unmodulated  and  It)  dB  below 
the  visual  carrier.  Thf  ur,Ge<;i.'ec  test 
signal  shall  be  a  CW  signal  eiiiial  in 
amplitude  lo  '.he  de^-irfd  M<;aal  Cirrier 
and  located  QO  MHz  above  tht-  visual 
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carrier  frequency  of  the  de.sired  channel 
Measurements  shall  be  performed  for 
input  signals  of  0  dBmV  and  +15  dBmV, 
with  the  rtK;eiver  tuned  to  at  least  ten 
evenly  spaced  EIA  15-1,12  channels 
covering  the  band  ri4  MHz  to  804  MHz. 

(3)  Dirert  pirkiip  intprfen'ncp.  The 
direct  pickup  (DPI')  of  i  cu-channel 
interfering  ambient  fielti  b\  a  cable 
ready  device  shall  not  exceed  the 
following  criteria.  The  ratio  of  the 
desired  to  undesired  signal  levels  at  the 
IF  passband  on  each  chann"!  shall  he  at 
least  45  dB.  The  average  ratio  over  the 
si.x  channels  shall  be  at  least  50  dB.  The 
desired  input  signal  shall  be  an  NTSC 
signal  having  a  visual  carrier  level  of  0 
dBmV.  The  visual  carrier  is  modulated 
with  a  10  IRE  tlat  field  with  color  burst, 
visual  to  aural  carrier  ratio  of  10  dB, 
aural  carrier  unmodulated.  The 
equipment  under  test  (EUT)  shall  bo 
placed  on  a  rotatable  table  that  is  one 
meter  in  height   Any  excess  length  of 
the  power  cord  and  other  connecting 
leads  shall  be  coiled  on  the  floor  under 
the  table  The  ELIT  shall  be  immersed  in 
a  horizontally  polarized  uniform  C\V 
field  of  100  mV/m  at  a  frequency  2.55 
MHz  above  the  visual  carrier  of  the  EUT 
tuned  channel.  Measurements  shall  be 
made  with  the  EUT  tuned  to  six  EIA  IS- 
132  channels,  two  each  in  the  low  VHP, 
high  V'HF  and  UHF  broadcast  bands.  On 
each  channel,  the  levels  at  the  IF 
passband  due  to  the  desired  and 
interfering  signals  are  to  be  measured. 

(4)  TuntT  overload  Spurious  signals 
within  the  IF  passband  shall  be 
attenuated  at  least  55  dB  below  the 
visual  carrier  of  the  desired  channel 
usirtg  a  comb-lik.e  spectrum  input  with 
each  visual  carrier  signal  individually 
set  at  +15  dBmV  from  54  to  550  MHz. 
The  desired  input  signal  is  to  be  an 
NTSC  signal  on  which  the  visual  carrier 
is  modulated  with  a  10  IRF.  flat  field 
with  color  burst  and  the  aural  carrier  is 
unmodulated  and  10  dB  below  the 
visual  carrier.  Measurements  shall  be 
made  with  the  re(  eiver  tuned  to  at  least 
seven  evenly  spaced  EIA  IS-132 
channels  covering  the  nand  54  MHz  to 
550  MHz.  In  addition,  spurioift  signals 
within  the  IF  passband  siiall  be 
attenuated  at  least  '^\  dR  below  the 
visual  carrier  of  the  desired  (.hannel 
using  a  comb  spectrum  input  witti  each 
signal  individually  set  at  +15  dBmV 
from  550  to  804  MHz.  Measurements 
shall  be  made  with  the  reteiver  tuned  to 
at  least  three  evenly  spaced  EIA  IS-132 
channels  covering  the  h.ind  550  MHz  to 
804  MHz. 

(5)  Cable  input  conducted  emissions. 
(i)  Conducted  spurious  emissions  that 
appear  at  the  cable  input  t(j  the  devii  e 
must  meet  the  following  criteria.  The 
input  shall  be  an  NTSC  video  carrier 


modulated  with  a  10  IRE  flat  field  with 
color  burst  at  a  level  of  0  dBmV  and 
with  a  visual  to  aural  ratio  of  10  dB.  The 
aural  carrier  shall  be  unmodulated.  The 
peak  level  of  the  spurious  signals  will 
be  measured  using  a  spectrum  analyzer 
conne<;ted  by  a  directional  coupler  to 
the  cable  input  of  the  equipment  under 
test.  Spurious  signal  levels  must  not 
exceed  the  limits  in  the  following  table: 
From  54  MHz  up  to  and  including  300 

MHZ-2B  dBmV 
From  300  MHz  up  to  and  including  450 

MHz-20  dBmV 
From  450  MHz  up  to  and  including  804 

MHz- 15  dBmV 

(ii)  The  average  of  the  measurements 
on  multiple  channels  from  450  MHz  up 
to  and  including  804  MHz  shall  be  no 
greater  than  -20  dBmV.  Measurements 
shall  be  made  with  the  receiver  tuned  to 
at  least  four  EIA  IS-132  channels  in 
each  of  the  above  bands  The  test 
channels  are  to  he  evenly  distributed 
across  each  of  the  bands.  Measurements 
for  conducted  emissions  caused  by 
sources  internal  to  the  device  are  to  be 
made  in  a  shielded  room.  Measurements 
for  conducted  emissions  caused  by 
external  signal  sources  shall  be  made  in 
an  ambient  RF  field  whose  field  strength 
is  100  mV/m.  following  the  same  test 
conditions  as  described  in  paragraph 
(c)(3)  of  this  sec:tion. 

(d)  The  field  strength  of  radiated 
emissions  from  cable  ready  consumer 
electronics  equipment  shall  not  exceed 
the  limits  in  §  1,5. 109(a)  when  measured 
in  accordance  with  the  applicable 
procedures  specified  in  §§  15.31  and 
15.35  for  unintentional  radiators,  with 
the  following  modifications.  During 
testing  the  NTSC  input  signal  level  is  to 
be  +15  dBmV.  with  a  visual  to  aural 
ratio  of  10  dB.  The  visual  carrier  is  to 
be  modulated  by  a  10  IRE  flat  field  with 
color  burst;  the  aural  carrier  is  to  be 
unmodulated.  Measurements  are  to  be 
taken  on  six  EIA  IS-132  channels 
evenly  spaced  across  the  required  RF 
input  range  of  the  equipment  under  test. 


PART  76— CABLE  TELEVISION 
SERVICE 

5.  The  authority  citation  for  Part  76  is 
revised  tc  read  as  follows: 

Authority;  47  I  .S.C   151-714:  106  Stat. 
I-thO 

f>  Section  76.H05  is  amended  by 
revising  paragraph  (a)(1).  removing 
paragraph  (a)(2),  and  redesignating 
paragraphs  (a)(3)  thrnugfi  (a)(13)  as 
paragraphs  (a)(2)  through  (a)(12), 
res|)ectively.  to  read  as  follows: 


§76.605    Technical  Standards. 

(a)  *    •   * 


(1  )(i)  The  cable  television  channels 
delivered  to  the  subscriber's  terminal 
shall  be  capable  of  being  received  and 
displayed  by  TV  broadcast  receivers 
used  for  off-the-air  reception  of  TV 
broadcast  signals,  as  authorized  under 
part  73  of  this  chapter:  and 

(ii)  Cable  television  systems  shall 
transmit  signals  to  subscriber  premises 
equipment  on  frequencies  in  acc:ordance 
with  tlie  channel  allocation  plan  set 
forth  in  the  Electronics  Industries 
.Association's  "Cable  Television 
Channel  Identification  Plan,  EIA  IS-132, 
May  1994"  (EIA  IS-132).  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  Part  51.  Cable  systems 
are  required  to  use  this  channel 
allocation  plan  for  signals  transmitted  in 
the  frequency  range  54  MHz  to  1002 
MHz.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  522(a)  and  1  CFR  Part  51.  Copies 
of  EIA  IS-132  may  be  obtained  from: 
Global  Engineering  Documents,  2805 
McGraw  Ave.,  Irvine  CA  92714.  Copies 
of  EIA  IS-132  may  be  inspected  during 
normal  business  hours  at  the  following 
lo<  ations:  Federal  Communications 
Commission,  1919  M  Street,  NVV, 
Dockets  Branch  (Room  239), 
Washington,  DC,  or  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NVV.,  suite  700,  Washington,  DC. 
This  requirement  is  applicable  on  May 
31,  1995,  for  new  and  re-built  cable 
systems,  and  on  June  30.  1997,  for  all 
cable  systems. 
*        *        *        *        « 

7.  Section  76.630  is  amended  by 
removing  paragraph  (c).  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (c) 
and  (d)  respectively,  and  revising  newly 
redesignated  paragraphs  (c)  introductory 
text,  (c)(2)(i),  and  (d)(2)(iii)  and  the  note 
to  §  76.630  at  the  end  of  the  section  to 
read  as  follows: 

§  76.630    Compatibility  with  consumer 
electronics  equipment 

ft         *         *         *         * 

(c)  Cable  system  operators  that  use 
scrambling,  encryption  or  similar 
technologies  in  conjunction  with  cable 
system  terminal  devices,  as  defined  in 
§  15.3(e)  of  this  chapter,  that  may  affect 
subscribers'  reception  of  signals  shall 
offer  to  supply  each  subscriber  with 
special  equipment  that  will  enable  the 
simultaneous  reception  of  multiple 
signals.  The  equipment  offered  shall 
include  a  single  terminal  device  with 
dual  descramblers/decoders  and/or 
timers  and  bypass  switches.  Other 
equipment,  such  as  two  independent 
set-top  terminal  devices  may  be  offered 
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at  the  same  time  that  the  single  terminal 
device  with  dual  tuners/descramblers  is 
offered.  For  purposes  of  this  rule,  two 
set-top  devices  linked  by  a  control 
system  that  provides  functionality 
equivalent  to  that  of  a  single  device  with 
dual  descramblers  is  considered  to  be 
the  same  as  a  terminal  device  with  dual 
descramblers/decoders. 


(2)  *   *   * 

(i)  To  allow  simuhaneous  reception  of 
any  two  scrambled  or  encrypted  signals 
and  to  provide  for  tuning  to  alternative 
channels  on  a  pre-programmed 
schedule;  and 
ft         •        *        *         ft 

(d)*  *  * 

(2)*   *  * 

(iii)  In  cases  where  cable  system 
operators  offer  remote  control  capability 
with  cable  system  temiinal  devices  and 
other  customer  premises  equipment  that 
is  provided  to  subscribers,  they  shall 
advise  their  subscribers  that  remote 
control  units  that  are  compatible  with 
that  equipment  may  be  obtained  from 
other  sources,  such  as  retail  outlets. 
Cable  system  operators  shall  also 
provide  a  representative  list  of  the 
models  of  remote  control  units  currently 
available  from  retailers  that  are 
compatible  with  the  customer  premises 
equipment  they  employ.  Cable  system 
operators  are  required  to  make  a  good 
faith  effort  in  compiling  this  list  and 
will  not  be  liable  for  inadvertent 
omissions.  This  list  shall  be  current  as 
of  no  more  than  six  months  before  the 
date  the  consumer  education  program  is 
distributed  to  subscribers.  Cable 
operators  are  also  required  to  encourage 
subscribers  to  contact  the  cable  operator 
to  inquire  about  whether  a  particular 
remote  control  unit  the  subscriber  might 
be  considering  for  purchase  would  be 
compatible  with  the  subscriber's 
customer  premises  equipment. 

Note  to  §  76.630:  The  provisions  of 
paragraphs  (a)  and  (b)  of  this  section  are 
applicable  July  31. 1994.  and  June  30.  1994. 
respectively.  The  provisions  of  paragraphs  (c) 
and  (d)  of  this  section  are  applicable  October 
31. 1994.  except  for  the  requirement  under 
paragraph  (c)  of  this  section  for  cable  system 
operators  to  supply  cable  system  terminal 
devices  with  dual  tuners  (as  needed),  which 
is  applicable  October  31,  1995.  The  initial 
offer  of  sf)ecial  equipment  to  all  subscribers, 
as  required  under  paragraph  (c)  of  this 
section,  shall  be  made  by  October  31.  1994. 

[FR  Doc.  96-9489  Filed  4-25-96:  8:45  am) 
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[MM  Docket  No.  95-179;  RM-8728] 

Radio  Broadcasting  Services; 
Cassville  and  Kimberling  City,  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  261C2  for  Channel  261A  at 
Cassville.  Missouri,  reallots  the  Channel 
to  Kimberling  City,  Missouri,  and 
modifies  the  license  for  Station  KRLK  to 
specify  operation  on  Channel  261C2  at 
Kimberling  City.  The  Notice  was  issued 
in  response  to  a  petition  filed  by  Kevin 
M.  and  Patricia  W.  Wodlinger.  See  60 
FR  65618.  December  20,  1995.  The 
coordinates  for  Channel  261C2  at 
Kimberling  City  are  36-30-00  and  93- 
23-00.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  June  3,  1996. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-179. 
adopted  March  27.  1996,  and  released 
April  19,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
"be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc..  2100  M 
Street.  NW.,  Suite  140,  Washington.  DC 
20037,  (202)  857-3800 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  &;"  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Cassville,  Channel  261A 
and  adding  Kimberling  City,  Channel 
261C2. 


Federal  CommuDicaJtions  Commission. 

John  A.  Karottsoe, 

Chief.  Allocations  Branch.  Policyund  Rules 
Division.  Mass  Media  Bureau. 

(FR  Doc.  96-10296  Filed  4-25-96:  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  95-170;  RM-8721;  RM- 
8753] 

Radio  Broadcasting  Services; 
Campton  and  Frenchburg,  KY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  James  P.  Wagner,  allots 
Channel  279A  at  Campton.  Kentucky,  as 
the  community's  first  local  aural 
transmission  service  (RM-8721)  See  60 
FR  58038.  October  24.  1995.  At  the 
request  of  James  P.  Gray,  we  also 
dismiss  the  counterproposal  proposing 
the  allotment  of  Channel  279A  at 
Frenchburg.  Kentucky,  as  the 
community's  first  local  aural 
transmission  service  (RM-8753). 
Channel  279A  can  be  allotted  to 
Campton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  279A  at 
Campton  are  North  Latitude  37-44-06 
and  West  Longitude  83-32-48.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  June  3.  1996.  The 
window  penod  for  filing  applications 
will  open  on  June  3.  1996  and  close  on 
July  3.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P  McDonald.  Mass  Media 
Bureau,  (202)418-2180 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No  95-170. 
adopted  March  25.  1996.  and  released 
April  18. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73  \ 

Radio  broadcasting. 
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Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  S«:tions  303.  48  Stat.,  hs 
.imended.  1082;  47  Li.S.C.  1.54.  as  amended 

§  73.202    [Amended] 

2.  Se<:tion  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Campton.  Channel  279A. 
Federal  Communications  (Commission. 
John  A.  Karousos, 

Chief.  Alhx-ations  Bmnch.  Policy  and  Rules 

Division.  Mass  Mfdia  Bureau 

IFR  Doc  96-10293  Filed  4-25-96,  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  190, 191, 192. 193, 195. 
198,  and  199 

[Docket  No.  PS  145;  Amdt  Nos.  190-6;  191- 
10;  192-74;  193-10;  195-65;  198-2;  19ft- 
13] 

RIN2137-AC79 

Pipeline  Safety  Program  Procedures; 
Update  and  Corrections 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule;  correcting 
amendments. 

SUMMARY:  In  response  to  the  President's 
Regulatory  Reinvention  Initiative,  this 
rulemaking  updates  and  corrects 
pipeline  safety  program  procedures  by 
amending  nomenclature,  addres,ses, 
amendment  summaries,  typographical 
errors,  and  penalty  amounts.  These 
editorial  amendments  impose  no  new 
procedural  requirements. 
EFFECTIVE  DATE:  April  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  L.E. 
Herrick  at  202-366-5523  or  online  at 
herric.kl@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  memorandum  dated  March  4, 
1995.  the  President  provided  direction 
to  the  heads  of  Departments  and 
Agencies  on  carrying  out  his  regulatory 
reform  initiative  for  reinventing  the 
government.  As  part  of  this  initiative, 
RSPA  reviewed  existing  pipeline  safety 
regulations  and  identified  those  that  are 
outdated  or  in  need  of  reform.  RSPA 


also  conducted  public  outreach 
meetings  to  discuss  the  pipeline  safety 
program.  A  theme  of  this  process  and  an 
issue  often  rai.sed  during  the  course  of 
the  outreach  meetings  and  other  recent 
public  contacts  is  the  need  to  keep 
existing  regulation  updated.  As  a  result, 
RSPA  reviewed  its  pipeline  safety 
program  procedures,  49  CFR  parts  190- 
199  and  identified  numerous  instances 
in  which  these  regulations  were  not  up 
to  date.  These  discrepancies  include 
titles,  addresses,  amendment 
summaries,  typographical  errors  and 
statutor\'  citations.  For  example, 
references  to  the  Natural  Gas  Pipeline 
Safety  Act  and  the  Hazardous  Liquid 
Pipeline  Safety  Act  have  been  deleted 
and  replaced  with  references  to  Public 
Law  103-272.  Enacted  on  July  5,  1994. 
Public  Law  103-272  revised,  codified, 
and  enacted  the  provisions  of  those  Acts 
without  substantive  change  as  Chapter 
601  of  Title  49,  United  States  Code.  This 
amendment  makes  those  corrections. 

In  addition,  unnecessary  gender 
specific  terms  have  been  changed  to 
gender  neutral  terms  and  other  minor 
corrections  have  been  made.  Since  these 
amendments  do  not  impose  new 
requirements,  notice  and  public 
procedure  are  unnecessary. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  This  rule  is  not  significant 
according  to  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034).  This  final 
rule  does  not  require  a  Regulatory 
Impact  Analysis,  or  a  regulatory 
evaluation  or  an  environmental 
asse.ssment  or  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  ef  seq). 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism")  and  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

1  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  makes  minor  corrections 
which  will  not  impose  any  new 
requirements  on  persons  subject  to  the 


Pipeline  Safety.Regulations;  thus,  there 
are  no  direct  or  indirect  adverse 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

Lists  of  Subjects 

49  CFR  Part  190 

Administrative  practice  and 
procedure,  Penalties,  Pipeline  safety. 

49  CFR  Part  191 

Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  192 

Pipeline  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  193 

Fire  prevention,  Pipeline  safety, 
Reporting  and  recordkeeping 
requirements,  Security  measures. 

49  CFR  Part  195 

Anhydrous  ammonia,  Carbon  dioxide. 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  198 

Grant  programs,  Formula,  Pipeline 
safety. 

49  CFR  Part  199 

Alcohol  testing.  Drug  testing,  Pipeline 
safety.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  49  CFR  parts  190,  191, 
192,  193,  195,  198,  and  199  are 
corrected  by  making  the  following 
amendments: 

PART  190— [AMENDED] 

1.  The  authority  citation  for  part  190 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5123,  60108.  60112, 
60117,60118,60120,  60122,  and  60123;  and 
49  CFR  1.53. 

2.  Section  190.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  190.1    Purpose  and  scope. 

(a)  This  part  prescribes  procedures 
used  by  the  Research  and  Special 
Programs  Administration  in  carrying  out 
duties  regarding  pipeline  safety  under 
49  U.S.C.  60101  et  seq.  (the  pipeline 
safety  laws)  and  49  U.S.C.  5101  et  seq. 
(the  hazardous  material  transportation 
laws). 
•         *         *         *         * 

3.  Section  190.3  is  revised  to  read  as 
follows: 


§  190.3    Definitions. 

As  used  in  this  part: 

Heanng  means  an  informal 
conference  or  a  proceeding  for  oral 
presentation.  Unless  otherwise 
specifically  prescribed  in  this  part,  the 
use  of  "hearing  '  is  not  intended  to 
require  a  hearing  on  the  rec;ord  in 
accordance  with  section  554  of  title  5. 
U.S.C. 

OPS  means  the  Offict;  of  Pipeline 
Safety,  which  is  part  of  the  Research 
and  Special  Programs  Administration. 
U.S.  Department  of  Transportation. 

Person  means  any  individual,  firm, 
joint  venture,  partnership,  corporation, 
assof  iation.  State,  muniripality, 
cooperative  association,  or  joint  sto(.k 
association,  and  includes  any  trustee 
receiver,  assignee,  or  personal 
representative  thereof. 

Presiding  Official  means  the  person 
who  conducts  any  hearing  relating  to 
civil  penalty  assessments,  compliance 
orders  or  hazardous  facility  orders. 

Regional  Director  me^ins  the  head  cif 
an\  one  of  the  Regional  Offices  of  the 
Office  of  Pipeline  Safety,  or  a  designee 
appointed  by  the  Regional  Direc;tor. 
Regional  Offices  .'.re  hxated  in 
Washington,  DC  (Eastern  Region); 
Atlanta,  Georgia  (Southern  Region): 
Kansas  City.  Mi<;souri  (Centr.Tl  Region); 
Houston,  Texas  (Southwest  Region):  and 
Lakewcod.  Colorado  fWesten':  Ret-ion). 

Respondent  means  o  peiso::  upon 
whom  the  OPS  has  ser\ed  a  notice  of 
probable  violation. 

HSP.'\  means  the  Research  and  Special 
Programs  .Administration  of  the  United 
States  i3epartmenf  of  Transportation, 

State  means  a  State  of  the  United 
States,  the  District  ot  Columbia  and  the 
Commonwealth  of  Puerto  Ri(  o 

4.  Section  190.7  is  amended  by 
revising  paragraphs  (d)  and  (i). 
introductory  text,  to  read  as  follows: 

§  190.7    Sut>poenas;  witness  fees. 

***** 

(d)  Service  of  a  subpoena  upon  the 
person  ncmed  therein  shall  be  made  by 
delivering  a  copy  of  the  subpoena  to 
such  person  and  by  tendering  the  fees 
for  one  day's  attendance  and  mileage  as 
specified  by  paragraph  (g)  of  this 
section.  When  a  subpoena  is  issued  at 
the  instance  of  any  officer  or  agency  o! 
the  United  States,  fees  and  mileage  need 
not  be  tendered  at  the  time  of  service. 
Deliverv'  of  a  copy  of  a  subpoena  and 
tender  of  the  fees  to  a  natural  person 
^jjay  be  made  bv  handing  them  to  the 
person,  leaving  them  at  the  person's 
office  with  the  person  in  charge  thereof, 
leaving  them  at  the  person's  dwelling 
place  or  usual  place  of  abode  with  some 
person  of  suitable  age  and  discretion 
then  residing  therein,  by  mailing  them 


by  registered  or  certified  mail  to  the 
person  at  the  last  known  address,  or  by 
any  method  whereby  actual  notic:e  is 
gi\  en  to  the  person  and  the  fees  are 
made  available  prior  to  the  return  date. 

*  «  «  «  « 

(1)  .\ny  person  to  whom  a  subpoena 
IS  directed  may.  prior  to  the  time 
bper  ified  therein  for  compliance,  but  in 
no  eveiit  more  than  10  days  after  the 
date  of  service  of  such  subpoena,  applv 
to  tie  official  who  issued  the  subpoena. 
rr  if  the  person  is  unavailable,  to  the 
.Ad.-iinistrator.  RSP.A  to  quash  or  iiiodil\ 
the  subpoena.  The  application  shall 
contain  a  brief  statement  of  the  reasons 
reiied  upon  in  support  of  the  dcticn 
sought  therein.  The  .'Administrator, 
RSP.A  01  this  issuing  official,  as  the  case 
may  he.  may: 
*         >         *         *         * 

5.  Section  19(i.9  is  amended  by 
nvising  paragraph  (h)(l)(i)  to  read  as 
follows- 

§  190.9     Petitions  for  finding  or  approval 

«  K  «  «  * 

(hi  *    *    * 

(1)  *    •    ' 

(i)  The  State  agenc\  certified  lo 
pirtiripate  under  4'")  U.S  C.  603  05. 
»         *         *         *         « 

6.  Sev^-tioii  190.201  is  amended  by 

nn  ising  paragraph  (a)  to  reao  as  toUows: 

§  190.201     Purpose  and  scope. 

(a)  This  subpart  describes  the 
enfor':em.enl  authority  and  sanctions 
exercised  oy  the  A.ssocigte 
Administ.'ator  OPS  for  achieving  and 
maintaining  pipeline  safety.  It  also 
prescribes  the  procedure's  governing  the 
exercise  of  f.hat  a'Jthoritv  and  the 
imposition  of  'hose  sanctions, 
***** 

7.  Section  190.203  is  amended  b\ 
revising  paragraphs  la),  (b)(1),  (b)(4), 
and  (d)  to  read  as  follows. 

§  190.203    Inspections. 

(a)  Officers,  employees,  or  -igents 
authorized  bv  the  .Associate 
.Administrator.  OPS  upon  presenting 
appropriate  credentials,  are  autiiorized 
to  enter  upon,  inspect,  and  examine,  at 
reasonable  times  and  in  a  reasonable 
manner,  the  records  and  properties  of 
persons  to  the  extent  sui  h  recui-ds  and 
properties  ar3  relevant  to  determining 
the  compliance  of  such  persons  with  ihe 
requirements  of  49  U  S,C.  BGlOl  et  seq. 
or  regulations,  or  orders  issued 
thereunder. 

(bl*   *   ' 

(1)  Routine  scheduling  by  the 
Regional  Director  of  the  Region  in 
which  the  facilit\  is  located. 


(4)  Report  from  a  State  Agency 
participating  m  the  Federal  Program 
under  49  use.  60105: 

•         *         ft         *         * 

Id)  To  the  extent  necessary  to  carry 
out  the  responsibilities  under  4^^  L  S  C 
60101  el  seq..  the  Administralui.  RSPA 
or  the  Asscwiiale  Administrator.  OPS 
may  require  testing  of  portions  of 
pipeline  facilities  that  hn\ebeen 
involved  in.  or  affected  b\.  an  accident. 
However,  before  exercising  this 
authority,  the  Administrator.  RSP.A  or 
the  .AsscK:iate  Administrator.  OPS  shall 
n:rike  every  effort  to  negot.ale  a 
mutually  acceptable  plan  wilh  the 
L^wne""  of  those  fafiliti-^s  and,  where 
appropriate,  the  National  Trarsportatior, 
Safety  Board  for  performing  the  testing 

•  *  *  *  • 

8  Section  19Q.205  is  revised  to  read 
as  follows: 

§190.205    Warning  letters. 

Upon  de'ermmir.j  that  a  probable 
violation  of  49  U  S.C  60101  et  seq  or 
any  re^'ulation  or  order  issued 
thereunder  has  ocrarred,  ttie  .As>o<.  ;ate 
Administrdtor.  OPS  r:iay  issue  a 
Warning  Letter  tiot^fvmg  the  owner  or 
operator  of  the  probable  violation  and 
advising  the  operator  to  correct  it  or  be 
subiect  ici  f-i;foricment  action  under 
^^190.207  through  1^0  2^5. 

9.  Section  laO,.i('"  is  amended  b\ 
revising  paragraphs  (a)  and  (c)  to  read  as 
fc.i!ow<>. 

§•'90.207    Notice  of  probable  violation. 

i.i)  L.xcept  as  ottiervMse  providec  bv 
this  subpart,  a  Regional  D:rector  begins 
an  cnion  emen'  pro«  eeding  by  serving  a 
notice  cf  probable  violation  on  a  person 
cliarginp  that  person  -.vith  j  probable 
violation  of  49  I   S.C  60101  et  seq.  or 
any  regulation  or  order  issued 
thereunder. 

*  •  •  »  • 

U  )  The  Associate  .Administrator.  OPS 
mav  amend  a  notice  of  probable 
violation  at  anv  time  prior  to  issuance 
of  a  fna!  order  under  ti  i?iC.21.S  If  an 
amendment  includes  any  new  material 
allegations  of  fact  or  proposes  an 
increased  civil  pena!t%  amount  or  new 
or  additional  remedial  actio.n  unuer 
*;  190,217,  the  respcndent  shali  have  the 
opportunitv  to  respond  unae.'  *;  190.209, 

10.  Section  190  209  is  a.-nended  by 
re\ising  "he  introductcr*'  text  and 
pa'agrapns  U)  ind  (dj  to  read  as  tollows: 

§  1 90.209     Response  options. 

Within  30  dav«  of  receipt  of  a  notice 
of  probable  violation  the  respondent 
shall  respond  to  the  Regional  Director 
who  issued  die  notice  in  the  follow  ing 
wav: 
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(c)  An  offer  in  compromise  under 
paragraph  (a)  of  this  section  is  made  by 
submitting  a  check  or  money  order  for 
the  amount  offered  to  the  Regional 
Director  who  forwards  the  offer  to  the 
Associate  Administrator,  OPS  for  action. 
If  the  offer  in  compromise  is  accepted 
by  the  Associate  Administrator,  OPS  the 
respondent  is  notified  in  writing  that 
the  acceptance  is  in  full  settlement  of 
the  civil  penalty  action.  If  an  offer  in 
compromise  submitted  under  paragraph 
(a)  of  this  section  is  rejected  by  the 
Associate  Administrator,  OPS  it  is 
returned  to  the  respondent  with  written 
notification.  Within  10  days  of  re<:eipt  of 
such  notification,  the  respondent  shall 
again  respond  to  the  Regional  Director 
in  one  or  more  of  the  ways  provided  in 
paragraph  (a)  of  this  section. 

(d)  Failure  of  the  respondent  to 
respond  in  accordance  with  paragraph 
(al  of  this  section  or,  when  applicable, 
paragraph  (c)  of  this  section,  constitutes 
a  waiver  of  the  right  to  contest  the 
allegations  in  the  notice  of  probable 
violation  and  authorizes  the  Associate 
Administrator,  OPS.  without  further 
notice  to  the  respondent,  to  find  facts  to 
be  as  alleged  in  the  notice  of  probable 
violation  and  to  issue  a  final  order 
under  §  190.213. 

11   Section  190.211  is  amended  by 
revising  paragraphs  (a),  (b).  (d).  and  (j) 
to  read  as  follows: 

§190.211     Hearing. 

(a)  A  request  for  a  hearing  provided 
for  in  this  part  must  be  accompanied  by 
a  statement  of  the  issues  that  the 
respondent  intends  to  raise  at  the 
hearing.  The  issues  may  relate  to  the 
allegations  in  the  notice,  the  proposed 
corrective  action  (including  a  proposed 
amendment,  a  proposed  compliance 
order,  or  a  proposed  hazardous  facility 
order),  or  the  proposed  i;ivil  penalt\ 
amount.  A  respondent's  failure  to 
specify  an  issue  may  result  in  waiver  of 
the  respondent's  right  to  raise  that  issue 
at  the  hearing.  The  respondent's  request 
must  also  indicate  whether  or  not  the 
respondent  will  be  represented  by 
counsel  at  the  hearing. 

(b)  In  such  circumstanc:es  as  deemed 
appropriate  by  the  Regional  Diredor, 
and  only  if  the  respondent  concurs,  a 
telephone  conference  may  be  held  in 
lieu  of  a  hearing. 
***** 

(d)  The  hearing  is  conducted 
informally  without  strict  adherence  to 
rules  of  evidence.  The  respondent  may 
submit  any  relevant  information  and 
material  and  call  witnesses  on  the 
respondent's  behalf.  The  respondent 
may  also  examine  the  evidence  and 
witnesses  presented  by  the  government. 


No  detailed  record  of  a  hearing  is 

prepared. 

***** 

(j)  After  submission  of  all  materials 
during  and  after  the  hearing,  the 
presiding  official  shall  prepare  a  written 
recommendation  as  to  final  action  in  the 
case.  This  recommendation,  along  with 
any  material  submitted  during  and  after 
the  hearing,  shall  be  included  in  the 
case  file  which  is  forwarded  to  the 
Associate  Administrator,  OPS  for  final 
administrative  action. 

12.  Section  190.213  is  amended  by 
revising  paragraph  (a),  (b)(4).  (c). 
introductory  text,  and  (e)  to  read  as 
follows: 

§190.213    Final  order. 

(a)  After  a  hearing  under  §  190.211  or, 
if  no  hearing  has  been  held,  after 
expiration  of  the  30  day  response  period 
prescribed  in  §  190.209,  the  case  file  of 
an  enforcement  proceeding  commenced 
under  §  190.207  is  forwarded  to  the 
Associate  Administrator,  OPS  for 
issuance  of  a  final  order. 

(b)'   •    * 

(4)  The  Regional  Director's  evaluation 
of  response  material  submitted  by  the 
respondent  and  recommendation  for 
final  action  to  be  taken  under  this 
section;  and 
***** 

(c:)  Based  on  a  review  of  a  case  file 
described  in  paragraph  (b)  of  this 
section,  the  As.sociate  Administrator, 
OPS  shall  issue  a  final  order  that 
includes — 
***** 

(e)  It  is  the  policy  of  the  Associate 
Administrator,  OPS  to  issue  a  final 
order  under  this  section  within  45  days 
of  receipt  of  the  case  file,  unless  it  is 
found  impracticable  to  take  action 
within  that  time.  In  cases  where  it  is  so 
found  and  the  delay  beyond  that  period 
is  expected  to  be  substantial,  notice  of 
that  fact  and  the  date  by  which  it  is 
expected  that  action  will  be  taken  is  . 
issued  to  the  respondent. 

13.  Sections  190.215  is  revised  to  read 
as  follows: 

§  190.215    Petitions  for  reconsideration. 

(a)  A  respondent  mav  petition  the 
Associate  Administrator,  OPS  for 
reconsideration  of  a  final  order  issued 
under  i^  190.213.  It  is  requested,  but  not 
required,  that  three  copies  be  submitted. 
The  petition  mu.st  be  received  no  later 
than  20  days  after  service  of  the  final 
order  upon  the  respondent.  Petitions 
received  after  that  time  will  not  be 
considered.  The  petition  must  contain  a 
brief  statement  of  the  complaint  and  an 
explanation  as  to  why  the  effectiveness 
of  the  final  order  should  be  stayed. 


(b)  If  the  respondent  requests  the 
consideration  of  additional  facts  or 
arguments,  the  respondent  must  submit 
the  reasons  they  were  not  presented 
prior  to  issuance  of  the  final  order. 

(c)  The  Associate  Administrator,  OPS 
does  not  consider  repetitious 
information,  arguments,  or  petitions. 

(d)  Unless  the  Associate 
Administrator,  OPS  otherwise  provides, 
the  filing  of  a  petition  under  this  section 
does  not  stay  the  effectiveness  of  the 
final  order. 

(e)  The  Associate  Administrator,  OPS 
may  grant  or  deny,  in  whole  or  in  part, 
any  petition  for  reconsideration  without 
further  proceedings.  In  the  event  the 
Associate  Administrator,  OPS 
reconsiders  a  final  order,  a  final 
decision  on  reconsideration  may  be 
issued  without  further  proceedings,  or, 
in  the  alternative,  additional 
information,  data,  and  comment  may  be 
requested  by  the  Associate 
Administrator,  OPS  as  deemed 
appropriate. 

(f)  It  is  the  policy  of  the  Associate 
Administrator,  OPS  to  issue  notice  of 
the  action  taken  on  a  petition  for 
reconsideration  within  20  days  after 
receipt  of  the  petition,  unless  it  is  found 
impracticable  to  take  action  within  that 
time.  In  cases  where  it  is  so  found  and 
delay  beyond  that  period  is  expected  to 
be  substantial,  notice  of  that  fact  and  the 
date  by  which  it  is  expected  that  action 
will  be  taken  is  issued  to  the 
respondent. 

14.  Section  190.217  is  revised  to  read 
as  follows: 

§190.217    Compliance  orders  generally. 

When  the  Associate  Administrator, 
OPS  has  reason  to  believe  that  a  person 
is  engaging  in  conduct  which  involves 
a  violation  of  the  49  U.S.C.  60101  et  seq. 
or  any  regulation  issued  thereunder,  and 
if  the  nature  of  the  violation,  and  the 
public  interest  warrant,  the  Associate 
Administrator,  OPS  may  conduct 
proceedings  under  §§  190.207  through 
190.213  of  this  part  to  determine  the 
nature  and  extent  of  the  violations  and 
to  issue  an  order  directing  compliance. 

15.  Section  190.219  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§190.219    Consent  order. 

(a)  At  any  time  before  the  issuance  of 
a  compliance  order  under  §  190.213  the 
Associate  Administrator,  OPS  and  the 
respondent  may  agree  to  dispose  of  the 
case  by  joint  execution  of  a  consent      * 
order.  Upon  such  joint  execution,  the 
consent  order  shall  be  considered  a  final 
order  under  §190.213. 
***** 

16.  Section  190,221  is  revised  to  read 
as  follows: 


§  1 90.221    Civil  penalties  generally. 

When  the  Associate  Administrator. 
OPS  has  reason  to  believe  that  a  person 
has  committed  an  act  which  is  a 
violation  of  any  provision  of  the  49 
U.S.C.  60101  et  seq.  or  any  regulation  or 
order  issued  thereunder,  proceedings 
under  §§  190.207  through  190.213  may 
be  conducted  to  determine  the  nature 
and  extent  of  the  violations  and  to 
assess  and,  if  appropriate,  compromi.se 
a  civil  penalty. 

15a.  Section  190.223  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§  1 90.223    Maximu  m  penalties. 

(a)  Any  person  who  is  determined  to 
have  violated  a  provision  of  49  U.S.C. 
60101  et  seq.  or  any  regulation  or  order 
issued  thereunder,  is  subject  to  a  civil 
penalty  not  to  exceed  $10,000  for  each 
violation  for  each  day  the  violation 
continues  except  that  the  maximum 
civil  penalty  may  not  exceed  $500,000 
for  any  related  series  of  violations. 

(b)  Any  person  who  knowingly 
violates  a  regulation  or  order  under  this 
subchapter  applicable  to  offshore  gas 
gathering  lines  issued  under  the 
authority  of  49  U.S.C.  5101  et  seq  is 
liable  for  a  civil  penalty  of  not  more 
than  $25,000  for  each  violation,  and  if 
any  such  violation  is  a  continuing  one. 
each  day  of  violation  constitutes  a 
separate  offense. 

(c)  Any  person  who  is  detennined  to 
have  violated  any  standard  or  order 
under  under  49  U.S.C.  60103  shall  be 
subject  to  a  civil  penalty  of  not  to 
exceed  $50,000,  vvhich  penalty  shall  be 
in  addition  to  any  other  penalties  to 
which  such  person  may  be  subject 
under  paragraph  (a)  of  this  section. 
***** 

17.  Section  190.225,  the  introductory 
text,  is  revised  to  read  as  follows: 

§  190.225    Assessment  considerations. 

The  Associate  Administrator,  OPS 
assesses  a  civil  penalty  under  this  part 
only  after  considering: 

*        ft         *         *        * 

18.  Section  190.227  is  amtnded  by 
revising  paragraphs  ('  ]  and  (d)  to  read 
as  follows: 

§  1 90.227    Payment  of  penalty. 

***** 

(c)  Within  20  days  after  the 
respondent's  receipt  of  a  final  order 
as.sessing  a  civil  penalty  issued  under 
§  190.213.  the  respondent  may  offer  to 
compromise  the  assessed  penalty  by 
submitting,  in  the  manner  required  by 
paragraph  (a)  of  this  section,  payment  in 
the  amount  offered.  T'ne  Chief  Counsel 
or  designee  ma}-  accept  or  reject  the 
compromise  offer  on  behalf  of  the 


.Associate  Administrator,  OPS.  If  it  is 
accepted,  the  respondent  is  notified  in 
writing  that  the  acceptance  is  in  full 
settlement  of  the  civil  penalty  action.  If 
the  compromise  offer  is  rejected  it  will 
be  returned  to  the  respondent  with 
wTitten  notification.  Within  20  days 
after  the  respondent's  receipt  of  such 
notification,  payment  of  the  full  amount 
of  the  civil  penahy  assessed  in  the  final 
order  becomes  due  The  provisions  of 
paragraph  (b)  of  this  section  regarding 
district  court  or  Federal  magistrate  court 
action  for  penalty  collection  apply  upon 
failure  of  the  respondent  to  pay  the 
assessed  penalty  within  that  time 
period. 

(d)  If  the  respondent  elects  to  make  an 
offer  in  compromise  to  a  civil  penalty 
proposed  in  a  notice  of  probable 
violation  issued  under  §  190.207,  the 
respondent  shall  do  so  in  accord  with 
the  procedures  of  §  190.209. 

19.  Section  190.229  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§  190.229    Criminal  penalties  generally. 

(a)  Any  person  who  willfully  and 
knowingly  violates  a  provision  of  49 
U.S.C.  60101  et  seq.  or  any  regulation  or 
order  issued  thereunder  shall  upon 
conviction  be  subject  for  each  offense  tc 
a  fine  of  not  more  than  $25,000  and 
imprisonment  for  not  more  than  five 
years,  or  both. 

(b)  Any  person  who  willfully  violates 
a  regulation  or  order  under  this 
subchapter  issued  under  the  authority  of 
49  U.S.C.  5101  et  seq.  as  applied  to 
offshore  gas  gathering  lines  shall  upon 
conviction  be  subject  for  each  offense  to 
a  fine  of  not  more  than  $25,000, 
imprisonment  for  a  term  not  to  exceed 

5  years,  or  both. 

(c)  Any  persoyj  who  wilifulJv  and 
knowingly  injures  cr  destroys,  or 
attempts  to  injure  or  destroy,  any 
interstate  transmission  facilitv  or  anv 
interstate  pipeline  facility  (as  those 
terms  are  defined  in  49  U.S.C.  60101  et 
seq.)  stiall,  upon  conviction,  be  subject 
for  each  offense  to  a  fine  ot  not  more 
than  .$25,000.  imprisonment  for  a  term 
not  to  exceed  15  years,  or  both. 

(d)  Any  person  who  willfully  and 
knowingly  defaces,  damages,  rerhoves, 
destroys  any  pipeline  sign,  right-of-way 
marker,  or  marine  buov  required  by  49 
U.S.C.  60101  et  seq.  or  49  U.S.C.  5101 
et  seq.,  or  any  regulation  or  order  issued 
thereunder  shall,  upon  conviction,  be 
subjeri  for  each  offense  to  a  fine  of  not 
more  than  $5,000,  imprisonment  for  a 
term  not  to  exceed  1  year,  or  both. 

It         *         *         *         • 

20.  Section  190.2;-il  is  revised  to  read 
as  follows: 


§  190.231    Refefral  for  prosecution. 

If  an  employee  of  the  Research  ana 
Special  Programs  Administration 
becomes  aware  of  any  actual  or  possible 
activity  subject  to  criminal  penalties 
under  §  190.229,  the  employee  reports  it 
to  the  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
The  Chief  Counsel  refers  the  report  to 
OPS  for  investigation.  Upon  completion 
of  the  investigation  and  if  appropriate, 
the  Chief  Counsel  refers  the  report  to  the 
Department  of  Justice  for  criminal 
prosecution  of  the  offender 

21.  Section  190.233  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(2).  (c)(4), 
(d),  (e)  introductory  text,  (e)(5),  (g)  and 
(h)  to  read  as  follows: 

§190.233    Hazardous  facility  orders. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  if  the  Associate 
Administrator.  OPS  finds,  after 
reasonable  notice  and  opportunity  for 
hearing  in  accord  with  paragraph  (c)  of 
this  section,  and  §  190  211(a).  a 
particular  pipeline  facility  to  be 
hazardous  to  life  or  property,  the 
Associate  Administrator.  OPS  shall 
issue  an  order  pursuant  to  this  section 
requiring  the  owner  or  operator  of  the 
facility  to  take  corrective  action. 
Corrective  action  may  include 
suspended  or  restricted  use  of  the 
facility,  physical  inspection,  testing, 
repair,  replacem.ent,  or  other  action,  as 
appropriate 

(b)  The  Associate  Administrator,  OPS 
may  waive  the  requirem^^nt  for  notice 
and  hearing  under  paragraph  (a)  of  this 
section  before  issuing  an  order  pursuant 
to  this  sec.  on  when  the  Associate 
.^dminisirator.  OPS  determines  that  the 
failure  to  do  so  would  result  in  the 
likelihood  of  serious  harm  to  life  or 
propert\ .  However,  the  Associate 
Administrator,  OPS  shall  include  in  the 
order  an  opportunity  for  hearing  as  soon 
as  practicable  after  issuance  of  the 
order.  The  provisions  of  paragraph  (tj(2) 
of  this  section  apply  to  an  owner  or 
operator'";  decision  to  exerrise  such  an 
oppo.'-tur.ii}  for  hearing.  The  p:jrpose  of 
such  a  post-order  hearing  is  for  the 
.Associate  Administrator  t)PS  to 
determipp  whether  the  order  should 
remain  in  etlei:!  or  be  re!>ciiiden  or 
suspended  in  accord  with  paragraph  (g) 
of  this  section. 

(c)  •   *    • 

(2)  ,\n  o\%nier  or  ope-i-ator  elects  to 
exercisH  his  opp'jrtunit)  fc"-  a  he.Ting 
under  this  section,  by  notifynv^  rr-.e 
.^ssociatp  .-Kdnnnistrator.  OPS  o''that 
election  in  writing  \vithir..l0  da>s  of 
service  oi  the  no'ii  e  providi-a  undt-; 
paragraph  !;:;(1)  ct  ihis  section  or.  unner 
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paragraph  (b)  of  this  section  vvh«n 
applicable.  Absence  of  such  written 
notification  waives  an  owner  or 
operator's  opportunity  for  a  hearing  and 
allows  the  Associate  Administrator, 
OPS  to  proceed  to  issue  a  "hazardous 
facility  order"  m  accordance  with 
paragraphs  (d)  through  (h)  of  this 
section. 

*  *         *         «         * 

(4)  Within  48  hours  after  conclusion 
of  a  hearing  under  this  section,  the 
Presiding  Official  shall  submit  a 
recommendation  to  the  Associate 
Administrator.  OPS  as  to  whether  or  not 
a  "hazardous  facility  order"  is  required. 
Upon  receipt  of  the  recommendation, 
the  Associate  Administrator,  OPS  shall 
proceed  in  accordance  with  paragraphs 
Id)  through  (h)  of  this  section.  If  the 
Associate  Administrator,  OPS  finds  the 
facility  to  be  hazardous  to  life  or 
property  the  Associate  Administrator. 
OPS  shall  issue  an  order  in  accordance 
with  this  sec.tion.  If  the  Associate 
Administrator,  OPS  does  not  find  the 
facility  to  be  hazardous  to  life  or 
property,  the  Asso<;iate  Administrator. 
OPS  shall  dismiss  the  allegations 
contained  in  the  notice,  and  promptly 
notify  the  owner  or  operator  in  writing 
by  service  as  prescribed  in  §  190,5, 

(d)  The  Associate  Administrator.  OPS 
may  find  a  pipeline  facility  to  be 
hazardous  under  paragraph  (a)  of  this 
section: 

(1)  If  under  the  facts  and 
circumstances  the  Associate 
Administrator,  OPS  determines  the 
particular  facility  is  hazardous  to  life  or 
property;  or 

(2)  If  the  pipeline  facility  or  a 
component  thereof  has  been  constructed 
or  operated  with  any  equipment, 
material,  or  technique  which  the 
Associate  Administrator,  OPS 
determines  is  hazardous  to  life  or 
property,  unless  the  operator  involved 
demonstrates  to  the  satisfaction  of  the 
Associate  Administrator,  OPS  that, 
under  the  particular  facts  and 
circumstances  involved,  such 
equipment,  material,  or  tecfinique  is  not 
hazardous  to  life  or  propertv, 

(e)  In  making  a  determination  under 
paragraph  (d)  of  this  section,  the 
Associate  Administrator,  OPS  shall 
consider,  if  relevant; 

»         ft         *         •         * 

(5)  Such  other  fa(;tors  as  the  Assoc:iate 
Administrator.  OPS  may  consider 
appropriate 

*  *         ft         *         * 

(g)  The  A.ssociate  Admini.strator.  OPS 
shall  rescind  or  suspend  a  hazardous 
facility  order  whenever  the  Asso<;iate 
Administrator.  OPS  determines  that  the 
facility  is  no  longer  hazardous  to  life  or 


property.  When  appropriate,  however, 
such  a  rescission  or  suspension  may  be 
accompanied  by  a  notice  of  probable 
violation  issued  under  §  190.207. 

(h)  At  any  time  after  an  order  issued 
under  this  section  has  become  effective, 
the  Associate  Administrator,  OPS  may 
request  the  Attorney  General  to  bring  an 
action  for  appropriate  relief  in 
accordance  with  §  190.235. 

***** 

Tl.  Section  190.235  is  revised  to  read 
as  follows; 

§  190.235    Injunctive  action. 

Whenever  it  appears  to  the  Associate 
Administrator.  OPS  that  a  person  has 
engaged,  iS  engaged,  or  is  about  to 
engage  in  any  act  or  practice 
(.onstituting  a  violation  of  any  provision 
of  49  U.S.C.  60101  et  seq.  or  any 
regulations  issued  thereunder,  the 
Administrator.  RSPA.  or  the  person  to 
whom  the  authority  has  been  delegated, 
may  request  the  Attorney  General  to 
bring  an  action  in  the  appropriate  U.S. 
District  Court  for  such  relief  as  is 
nec;essary  or  appropriate,  including 
mandatory  or  prohibitive  injunctive 
relief,  interim  equitable  relief,  and 
punitive  damages  as  provided  under  49 
US.C.  60120  and  49  U.S.C.  5123. 

23.  Section  190.237  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§190.237    Amendment  Of  plans  or 
procedures. 

(a)  A  Regional  Director  begins  a 
proceeding  to  determine  whether  an 
operator's  plans  or  procedures  required 
under  parts  192.  193.  195.  and  199  of 
this  subchapter  are  inadequate  to  assure 
safe  operation  of  a  pipeline  facility  by 
issuing  a  notice  of  amendment.  The 
notice  shall  provide  an  opportunity  for 
a  hearing  under  §  190.211  of  this  part 
and  shall  specify  the  alleged 
inadequacies  and  the  proposed  action 
for  revision  of  the  plans  or  procedures. 
The  notice  shall  allow  the  operator  30 
days  after  receipt  of  the  notice  to  submit 
written  comments  or  request  a  hearing. 
After  considering  all  material  presented 
in  writing  or  at  the  hearing,  the 
.Associate  Administrator.  OPS  shall 
determine  whether  the  plans  or 
procedures  are  inadequate  as  alleged 
and  order  the  required  amendment  if 
they  are  inadequate,  or  withdraw  the 
notice  if  they  are  not.  In  determining  the 
adequacy  of  an  operator's  plans  or 
procedures,  the  Associate 
Administrator,  OPS  shall  consider; 


PART  191— [AMENDED] 

1.  The  authority  citation  for  part  191 
is  revised  to  read  as  follows: 


Authority:  49  U.S.C.  5121,  60102,  60103, 
60104,  60108,  601 17.  60118,  and  60124;  and 
49CFR  1.53. 

2.  Section  191.3  is  amended  by 
removing  the  definition  of  Secretary, 
and  adding  the  definition  of 
Administrator  [o  read  as  follows: 

§191.3    Definitions. 

*  ft         ft         ft         * 

Administrator  means  the 
Administrator  of  the  Research  and 
Special  Programs  Administration  or  any 
person  to  whom  authority  in  the  matter 
concerned  has  been  delegated  by  the 
Secretary  of  Transportation. 

*  ft         ft         ft         ft 

3.  Section  191.19  is  revised  to  read  as 
follows: 

§191.19    Report  forms. 

Copies  of  the  prescribed  report  forms 
are  available  without  charge  upon 
request  from  the  address  given  in 
§  191.7  Additional  copies  in  this 
prescribed  format  may  be  reproduced 
and  used  if  in  the  same  size  and  kind 
of  paper.  In  addition,  the  information 
required  by  these  forms  may  be 
submitted  by  any  other  means  that  is 
acceptable  to  the  Administrator. 

4.  Section  191.25  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  191.25    Filing  safety-related  condition 
reports. 

(a)  Each  report  of  a  safety-related 
condition  under  §  191.23(a)  must  be 
filed  (received  by  the  Associate 
Administrator.  (DPS)  in  writing  within 
five  working  days  (not  including 
Saturday.  Sunday,  or  Federal  Holidays) 
after  the  day  a  representative  of  the 
operator  first  determines  that  the 
condition  exists,  but  not  later  than  10 
working  days  after  the  day  a 
representative  of  the  operator  discovers 
the  condition.  Separate  conditions  may 
be  described  in  a  single  report  if  they 
are  closely  related.  Reports  may  be 
transmitted  by  facsimile  at  (202)  366- 
7128. 


PART  192— [AMENDED] 

1.  The  authority  citation  for  Part  192 
is  revised  to  read  as  follows: 

Authority:  49  IJ  S,C.  5103.  60102,  60104, 
60108,  60109,  601 10,  601 13.  and  60118;  and 
49CFR  1.53. 

2.  Section  192.11  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows; 

§  192.1 1    Petroleum  gas  systems. 

ft        ft        ft        ft        ft 

(b)*   •   * 


(2)  Below  ground  structures  must 
have  forced  ventilation  that  will  prevent 
anv  accumulation  of  gas. 
ft         ft         ft         ft        ft 

3.  Section  192.227  is  amended  by 
revising  paragnjph  (b)  introductory  text, 
to  read  as  follows: 

§  1 92.227    Qualification  of  welders. 

ft         ft         ft         ft         ft 

(b)  A  welder  may  qualify  to  perform 
welding  on  pipe  lo  be  operated  at  a 
pressure  that  produces  a  hoop  stress  of 
less  than  20  percent  of  SMYS  by 
performing  an  acceptable  test  weld,  for 
the  process  to  be  used,  under  the  test  set 
forth  in  section  I  of  appendix  C  to  this 
part.  A  welder  who  makes  welded 
service  line  connections  to  mains  must 
also  perform  an  acceptable  test  v^eld 
under  section  II  of  appendix  C  to  this 
part  as  part  of  the  qualifying  test.  After 
initial  qualification,  a  welder  may  not 
perform  welding  unless; 

*  ft         ft         ft        * 

4.  Sej:tion  192.361  is  amended  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

§  192.361    Service  lines:  Installation 

«         ft         ft         ft         ft 

(Q.   ft   ft 

(1)  It  must  be  encased  in  a  gas  tight 
conduit; 

*  ft         *        «        « 

5.  Section  192.367  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  192.367    Service  lines:  General 
requirements  for  connections  to  main 
piping. 

(a)  Location.  Each  service  line 
connection  to  a  main  must  be  located  at 
the  top  of  the  main  or,  if  that  is  not 
practical,  at  the  side  of  the  main,  unless 
a  suitable  protective  device  is  installed 
to  minimize  the  possibility  of  dust  and 
moisture  being  carried  from  the  main 
into  the  service  line. 

*  ft         ft         ft         ft 

6.  Section  192.511  is  amended  by 
revising  paragraph  (a)  to  read  as  follows- 


§192.511    Test  requirements  for  service 
lines. 

(a)  Each  segment  of  a  service  line 
(other  than  plastic)  must  be  leak  tested 
in  accordance  with  this  section  before 
'oeing  placed  in  service.  If  feasible,  the 
ser\  ice  line  connection  to  the  main 
must  be  included  in  the  test,  if  not 
feasible,  it  must  be  given  a  leakage  test 
at  the  operatmg  pressure  when  placed 
in  service. 
ft        ft        ft        *        ft 

7.  Section  192.603  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§  192.603    General  provisions. 

*        ft         ft         ft        ft 

(c)  The  Administrator  or  the  State 
Agency  that  has  submitted  a  current 
certification  under  the  pipeline  safety 
laws,  (49  U.S.C.  60101  et  seq.)  with 
respect  to  the  pipeline  facility  governed 
by  an  operator's  plans  and  procedures 
ma> .  after  notice  and  opportunity  for 
hearing  as  provided  in  49  CFR  190.237 
or  the  relevant  State  procedures,  require 
the  operator  to  amend  its  plans  and 
procedures  as  necessarv'  to  provide  a 
reasonable  level  of  safety. 

9.  Section  192.623,  the  heading,  is 
revised  to  read  as  follows' 

§  192.623    Maximum  and  minimum 
allowable  operating  pressure;  Low-pressure 
distribution  systems. 


PART  193— [AMENDED] 

1.  The  authority  citation  for  part  193 
is  revised  to  read  as  follows: 

Authoritv:  49  U.SC,  5103,  60102.  60103. 
60104,  60108.60109,60110,60113.  60116, 
and  49  CFR  1.53. 

2,  Section  193.2001  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 93.2001    Scope  of  part 

(a)  This  part  prescribes  safety 
standards  for  LNG  facilities  used  in  the 
transportation  of  gas  by  pipeline  that  is 
subject  to  the  pipeline  safety  laws  (49 


U.S.C.  60101  et  aeq.)  and  Part  192  of  this 
chapter 

ft        ft         ft         ft        ft 

3.  Section  193.2007  is  amended  by 
revising  the  definition  of  Administrator 
and  the  defintion  of  g  to  read  as 
follows: 

§193.2007    Definitions. 

ft         ft         ft         ft         ft 

Administrator  means  the 
Administrator  of  the  Research  and 
Special  Programs  Administration  or  any 
person  to  whom  authority  in  the  matter 
concerned  has  been  delegated  by  the 
S«K,retar\  of  Transportation, 
*        ♦        ft         ft        ft 

g  means  the  standard  acceleration  of 
gravity  of  9  806  meters  per  second^ 
(32.17  feet  per  serond^'). 

•  *  «  «  * 

4.  Section  193,2017  is  amended  by 
revising  paragrapti  (a)  to  read  as  follows: 

§  193.2017    Plans  and  procedures. 

(a)  Each  operator  shall  maintain  at 
each  LNG  plant  the  plans  and 
procedures  required  for  that  plant  by 
this  part.  The  plans  and  procedures 
must  be  available  upon  request  for 
review  and  inspection  by  the 
Administrator  or  any  State  Agency  that 
has  submitted  a  current  certification  or 
agreement  with  respect  to  the  plant 
under  the  pipeline  safety  laws  (49 
U.S.C.  60101  et  seq.)  In  addition,  each 
change  to  the  plans  or  procedures  must 
be  available  at  the  LNG  plant  for  review 
and  inspection  within  20  days  after  the 
change  is  made 
ft        ft        •         *         ft 

5.  Jiection  193.2321  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§  193.2321    Nondestructive  tests. 

(a)  The  following  percentages  of  each 
day's  circumferentialh  welded  pipe 
joints  for  hazardous  fluid  piping, 
selected  at  random,  must  be 
nondestrucTivelv  tested  over  the  eiiti.T' 
circumterenc  e  to  indicate  an\  defects 
which  roiiid  adversely  affect  the 
integritv  of  the  weld  or  pipe 


Weld  typ>e 


Cryogenic 
piping 


Otlier 


Test  method 


Butt  welds  more  tnan  2  inches  in  rwrninal  size 
Butt  welds  2  irx;hes  or  less  in  nominal  size 

Fillet  and  soctcet  welds 


100 
100 

100 


30    Radiographic  of  ultrasonic 

30  i  Radiographic    ..itrason-c    liquid  pe.'Tetra^i  ty  magr>etic 

particJe. 
30     bquia  penetrar.t  cr  rr-agnetic  particie 


6.  Section  193.2515  is  amended  by 
revising  paragraph  (c)  to  read  as  follows' 


§  193.2515    Investigation  of  failures. 

***** 

(c)  If  the  Administrator  or  relevant 
state  agencv  under  the  pipeline  safety 
laws  (49  U'.'S.C.  60101  et  seq.) 


investigates  an  incident,  t.nt  operator 
in'oived  snal!  make  axaiiahii-  all 
relevant  information  and  provdr 
rea.sonable  assistance  in  cnnasjcting  the 
investi;jatii;n  Unless  r.ecsssan  to 
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rt^store  or  muintain  service,  or  tor  s,itinv . 
no  component  involved  in  the  iiu  ideiit 
niav  be  moved  from  its  lo(,atit)n  or 
otherwise  aitenid  until  the  investigation 
IS  complete  or  the  mvesti^.iting  agenc> 
otherwise  provides  Where  i  omponents 
must  be  nujved  for  operatioiuil  or  safefv 
reasons.  the\  must  not  be  remnvfd  from 
the  plant  site  and  must  be  mamtanuHl 
intact  to  the  extent  practicable  muil  the 
investigation  is  complete  or  the 
investigating  agencv  otherwise  provides, 

PART  195— [AMENDED] 

1    Tht'  authoritv  citation  for  part  19.5 
is  revised  to  r^'ad  as  toliovss: 

.\uthorit>:  4M  i    S  C   =>l()  i.  (.010.'   hi)  104. 

hOlOH.  hOld'l,  hul  IK.  .irui  4')  I  :IK  1   si 

1.  Sec'ion  IM.T  .tH  !S  revised  to  read  as 
follows 

§  195.58    Address  for  wrinen  reports. 

Each  written  report  rwpiired  fn  this 
subpart  must  be  made  to  the 
Information  Resources  Manager.  Office 
of  F'ipeline  Safety.  Researi  h  ,ind  .Special 
Programs  Administration,  l'  S. 
Dtipartment  of  Transportation.  Room 
23.^.T,  400  Seventh  Street  SVV  . 
Washington  DC'  2(),")90.  However, 
accident  reports  for  intrastate  pipelines 
subject  to  the  jurisdiction  of  a  State 
,igen(  v  [)ursuant  to  a  certiti(  ation  under 
the  pipeline  safety  laws  (49  T.S  (" 
flOlOl  ff  sfjq  )  mav  be  submitted  in 
duplicate  to  that  State  agency  if  the 
regulations  of  that  ageiu.v  r:  '.piire 
submission  of  these  reports  and  provute 
for  further  transmittal  of  one  copy 
within  10  davs  of  ret.eipt  to  the 
Information  Resources  Manager   Satetv- 
relatefl  condition  reports  required  by 
t*  in,5,'),S  for  intrastate  pipelines  :!iiist  f)e 
sulmutted  com  urrentK  tn  tlie  State 
agt^ncv.  and  if  that  ageiic:\  at  t-,  as  an 
agent  of  the  Secretarv  witti  rcspci  t  to 
interstate  [iipeliiies,  satetv-t'-lated 
1  ondition  reports  for  these  pipidines 
must  be  submitted  (.om  urreiiti\  to  that 
lyencv. 

§195.402     [Amended] 

\.  Set  tidii  105  402  is  amended  b\ 
rcvisiim  paragraph  (b)  to  rea  1  .is  follows 
*  *  •  •  * 

(b)  The  .Administrator  .m-  Hie  State 
.■\gen(.\  that  has  submitted  ,i  (  urrent 
certification  under  the  pipeline  safetv 
laws  (49  r.S.C;   t.OlOl  c/    ''7  1  w-th 
respect  to  the  j»ipeliiie  tai  ilMs  governeii 
b\  an  operator  s  plans  and  proci  dures 
nia\ .  alter  notii  e  ami  opportuiiits  tor 
hearing  as  [im-.  ided  m  i9  OR  I'fll  JS:" 
or  the  rele\  ml  State  procedures,  re'juire 
thtf  o])eraiur  !o  amend  its  pi, ins  and 
procedures  as  necessar\'  to  pni\  ide  a 
reasonable  le-.  el  of  safetv. 


PART  198— [AMENDED] 

1   The  authority  citation  for  part  198 
IS  revised  to  read  as  follows: 

.Authority:  49  t'  SC  60105.  hOKMS.  601 14. 
and  49C:FK  1  5J 

l.  Sec;tion  198.3  is  amended  by 
revising  the  definition  for  Underground 
pipi'Imt'  facilities  to  read  as  follows: 

***** 

[  'ndiTurnund  piprlinf  fnrilities  means 
buried  pipeline  facilities  used  in  the 
transportation  of  gas  or  hazardous  liquid 
subiec:t  to  the  pipeline  safety  laws  (49 
r  S  C   BOlOl  ef  spf/  ) 
***** 

.1.  Section  198.11  is  revised  to  read  as 

follows- 

§198.11     Grant  authority. 

The  pipeline  safety  laws  (49  I'.S.C. 
BOlOl  pt  seq  ]  authorize  the 
Administrator  to  pav  out  funds 
appropriated  or  otherwise  make 
available  up  to  50  percent  of  the  c;ost  of 
tfie  personnel,  equipment,  and  activities 
reasonably  required  for  each  state 
agencv  to  carry  out  a  safety  program  for 
intrastate  pipeline  facilities  under  a 
c:ertific;ation  or  agreement  with  the 
.\dministrator  or  to  act  as  an  agent  of 
the  Administrator  with  respec:t  to 
interstate  pipeline  facilities. 

4    Sei:tion  198.31  is  revised  to  read  as 
follows: 

§198.31     Scope. 

This  subpart  implements  parts  of  the 
pipeline  safety  laws  (49  U.S.C  fiOlOl  ft 
sf-q  ),  which  direct  the  Secretary  to 
rec]'iire  each  Statp  to  adopt  a  one-call 
damage  [irevcmtion  program  as  a 
condition  to  receiving  a  full  grant-in-aid 
tor  its  pipeline  safety  compliance 
program. 

5.  Section  198.35  is  rc-vised  to  read  as 
follows: 

§  198.35    Grants  conditioned  on  adoption 
of  one-call  damage  prevention  program 

hi  alloc:ating  grants  to  State  agencies 
under  .section  5  of  the  Natural  (Jas 
Pipeline  Safetv  Act  of  19R8  (49  App. 
L'.S.C;   ir)74)  and  under  section  205  of 
the  HaAirdous  Liquid  Pipeline  Safety 
Act  of  1979  149  App.  U.S.C.  2004),  the 
Sec  ret  a  rv  considers  whether  a  State  has 
adopted  or  is  seeking  to  adopt  a  one-call 
damage  [jnnention  program  in 
accordani  e  witli  *^  198.37.  It  a  State  has 
not  adopted  or  is  not  seeking  to  adopt 
sue  h  [)rc)gram,  the  State  agenc:v  mav  not 
rectuvc  the  fuM  reimbursement  to  which 
it  would  otherwise  be  entitled. 

t)   Section  198.37  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 


§  198.37    State  one-call  damage  prevention 
program. 

***** 

(e)  Except  with  respect  to  interstate 
transmission  facilities  as  defined  in  the 
pipeline  safety  laws  (49  U.S.C.  60101  et 
spq.).  operators  of  underground  pipeline 
facilities  must  bi;  required  to  participate 
in  the  one-call  notification  systems  that 
cover  the  areas  of  the  State  in  which 
those  pipeline  facilities  are  located. 

***** 

(h)  Operators  of  underground  pipeline 
facilities  (other  than  operators  of 
interstate  transmission  facilities  as 
defined  in  the  pipeline  safety  laws  (49 
U.S.C.  60101  et  seq.],  and  interstate 
pipelines  as  defmcid  in  §  193.2  of  this 
chapter),  excavators  and  persons  who 
operate  one-call  notification  systems 
who  violate  the  applicable  requirements 
of  this  subpart  must  be  sub)ec:t  to  civil 
penalties  and  injunctive  relief  that  are 
substantially  the  same  as  are  provided 
under  the  pipeline  safety  laws  (49 
use  60101  prseql. 

PART  199— [AMENDED] 

1.  The  authority  i:itation  for  part  199 
is  revised  to  read  as  follows: 

Authority:  49  I'.S.t:.  5103.  60102,  60103. 
60104,  60108.  b0109.  60118;  and  49  CFR 

1  53. 

2.  Section  199.3  is  amended  by 
revising  the  definition  for  Administriitnr 
and  the  definition  for  State  agency  [o 
read  as  follows: 

§199.3    Definitions. 

***** 

Administrator  means  the 
Administrator  of  the  Researc:h  and 
Special  Programs  Administration  or  any 
person  to  whom  authority  in  the  matter 
concerned  has  been  delegated  by  the 
Secretary  of  Transportation 

***** 

State  ngcncy  means  an  agency  of  any 
of  the  several  states,  the  District  of 
Columbia,  or  Puerto  Rico  that 
participates  under  the  pipeline  safety 
laws  (49  U.S.C.  fiOlOl  et  .seqi 

3.  Section  199.7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  199.7    Anti-drug  plan. 

***** 

(b)  Tlie  Administrator  or  the  State 
.Agency  that  has  submitted  a  c;urrent 
certification  under  the  pipeline  safety 
laws  (49  U.S  C.  60101  et  seq)  with 
respect  to  the  pipeline  facility  governed 
by  an  operator's  plans  and  procedures 
may,  after  notice  and  opportunity  for 
hearing  as  provided  in  49  CFR  190.237 
or  the  relevant  State  procedures,  require 
the  operator  to  amend  its  plans  and 
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procedures  as  necessary  to  provide  a  _  .  • 

reasonable  level  of  safety. 

§199.205    [Amended] 

4.  Section  199.205  is  amended  by 
revising  the  definition  for  State  agency 
to  read  as  follows: 

***** 

r 

State  agency  means  an  agency  of  any 
of  the  several  states,  the  District  of 
Columbia,  or  Puerto  Rico  that 

participates  ujider  the  pipeline  safety  * 

laws  (49  U.S.C.  60101  pf  seq). 
***** 

Issued  in  Washington,  DC,  on  March  28 
1996. 
Rose  \.  McMurray, 

ActingDeputy  Administrator,  Research  and 

Special  Programs  Administration 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the  proposed 
issuance  ot  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  linal, 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  95-ANE-30] 

Airworthiness  Directives;  Hartzeil 
Propeller  Inc.  HC-A3V.  HC-B3M.  HC- 
B3T,  HC-B4M,  HC-B4T.  and  HC-85M 
Series  Propellers 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  riilemakinK 

(NPRM) 


SUMMARY:  This  doriiment  proposes  the 
adoption  of  a  new  ;iirwortfiiness 
directive  (.^D)  that  is  applu.able  to 
Hartzeil  Propeller  Inc.  (H  irlzell)  HC- 
A.IV,  HC-BiM.  HC:-U:iT,  H(;-B4M,  HC- 
B4T,  and  HC-B5M  series  propellers. 
This  proposal  would  require  huh 
replacement  over  a  l(l-vear  time  period 
with  a  concurrent  blade  and  blade 
clamp  inspection  This  proposal  is 
prompted  hv  reports  of  two  propeller 
hub  failures  and  one  crack  indication 
that  o< cijrred  on  Mitsubishi  .V1U-2B— fiO 
aircraft,  the  similaritv  of  i  onstruction 
and  load  transfer  paths  h«'twetM»  the 
Hartzeil  propeller  models  installed  on 
the  Mitsubishi  MU-2  airt.raft  and 
Hartzell's  3-.  4-.  and  .S-bladed  steel  hub 
propeller  models,  several  blade  shank 
failures,  and  reports  of  cracks  in  blade 
clamps  The  actions  speciflfd  by  the 
proposed  AD  are  intended  to  prevent 
propeller  huh.  blade,  or  blade  clamp 
failure,  which  can  result  in  loss  of 
aircraft  control. 

DATES:  Comments  must  be  received  by 
Iune25.  l^^flfi 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (F.-\A).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  .Attention:  Rules  Docket  No. 
95-ANE-3(),  12  New  England  E.xecutive 
Park.  Burlington.  MA  0180;i-.i2q9 
Comments  mav  be  inspected  at  this 
location  fH'tween  8;0()  h  m  and  4:3U 


p.m  .  Monday  through  Friday,  except 
Federal  holidays 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hartzeil  Propeller  Inc.,  One  Propeller 
Place,  Piqua,  OH  45356-2634.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA 
FOR  FURTHER  INFORMATION  CONTACT: 

Tomaso  DiPaolo,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Ave.,  Des  Plaines.  IL  60018; 
telephone  (847)  294-7031,  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
re(,eived. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  f>efore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  re<:eipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Do(.ket  Number  95-ANE-30."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 


Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-30.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(F.\A)  has  received  reports  of  two  hub 
failures  and  one  crack  indication  that 
occurred  on  Hartzeil  Propeller  Inc. 
(Hartzeil)  HC-B4TN-5(D.G.I)U 
LT10282(B.K)-5.3R  and  HC-B4TN- 
5(D,G.I)L/LT10282N(B,K)-5.3R 
propellers  installed  on  Mitsubishi  MU- 
2B-60  aircraft.  This  airworthiness 
directive  (AD)  action  is  prompted  by 
those  reports  and  the  similarity  of 
construction  and  load  transfer  paths 
between  the  Hartzeil  propeller  models 
installed  on  the  Mitsubishi  MU-  2B-60 
aircraft  and  other  Hartzeil  3-,  4-,  and  5- 
bladed  steel  hub  propeller  model 
installations.  This  condition,  if  not 
corrected,  could  result  in  hub  failure, 
which  can  result  in  loss  of  aircraft 
control. 

The  FAA  has  determined  that  the 
most  effective  way  to  address  all  hub 
strength  concerns  is  to  require  propeller 
hub  replacement.  The  following  are 
some  of  the  benefits  of  a  replacement 
program: 

1.  Improved  propeller  hub  metallurgy; 

2.  Elimination  of  any  surface 
decarburization  in  the  pilot  tube  bore; 

3.  Introduction  of  compressive 
residual  stress  in  the  pilot  tube  bore, 

4.  Improved  corrosion  protection  in 
the  pilot  tufie  bore; 

5.  Improved  surface  finish  in  the  pilot 
tube  bore. 

Additionally,  the  referenced  propeller 
models  have  been  involved  in  several 
incidents  of  blade  shank  failures  and 
have  been  reported  to  have  cracks  in  the 
blade  clamps.  These  conditions,  if  not 
corrected,  could  result  in  blade  or  blade 
clamp  failure,  which  can  result  in  loss 
of  aircraft  control.  Therefore,  the  FAA 
has  determined  that  a  concurrent 
inspection  of  the  blades  and  blade 
clamps  at  the  time  of  hub  replacement 
is  necessary  to  detect  cracks  in  either 
component. 

The  FAA  has  issued  previous  AD's  to 
address  a  similar  condition  for  specific 
propeller  models  and  aircraft 
combinations.  This  AD,  however, 
addresses  a  broader  population. 
Airworthiness  directive  95-01-02  is 
applicable  to  Hartzeil  propeller  models 
HC-B4TN-5(D.G,I)L/LT10282(B.K)- 
5.3R,  HC-B4TN-5(D,G.J)L/ 
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LTl02a2N(B,K)-5.3R,  and  HC-B4TN- 
5(D.G,J)ULT10282NS(B.K)-5.3R 
installed  on  Mitsubishi  MU-2B-  26A, 
-36A,  -40,  -60;  MU-2B-30  modified  by 
Supplemental  Type  Certificate  (STC) 
SA336GL-D  &  S'A339GL-D:  MIT-2B-36 
Modified  by  STC  SA2413SW  and  any 
other  Ml.'-2  Series  aircraft  which  have 
the  referenced  propeller  models 
installed  Airworthiness  directive  95- 
03-0.''  is  applicable  to  Hartzeil  propeller 
models  HC-B4TN-3/Tl0173FlN)(B.K)- 
12.5  and  HC-B4TN-3A/ 
T10173F(N)(B.K)-12.5  installed  on 
Beech  A 100  and  AlOOA  aircraft. 
Operators  of  the  referenced  propellers 
and  aircraft  combinations  must  refer  to 
the  previous  .\D's  for  required  actions. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzeil 
Propeller  Inc.  Manual  118F,  Revision  2, 
dated  May  1992,  pages  15  to  19  and  57 
through  96,  for  3-  and  4-bladed  hub 
models,  and  Manual  132A,  Revision  2, 
dated  June  1992,  pages  IV-5  to  IV-1 1 
and  VlI-1  to  \'II-46,  for  5-bladed  hub 
models,  that  describe  procedures  for 
disassembling  and  roas.sembling  the 
propeller  with  a  new  huh;  Hartzeil 
Propeller  Inc.  Service  Manual  202A, 
Revision  3.  dated  lune  1995,  pages  201 
through  215,  that  describes  the  magnetic 
particle  inspection  proi;ednre  for  the 
propeller  blade  clamps,  and  Hartzeil 
Propeller  Inc.  Service  Bulletin  No. 
13f!H,  dated  Man;h  12.  1993,  that 
describes  inspection  procedu-es  for  the 
propeller  blade  bearing  hores 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
dc'.elop  on  other  products  of  this  same 
type  design,  the  proposed  .\D  would 
require,  over  a  10-year  time  period, 
propeller  hub  replacement  with  a 
concurrent  blade  and  blade  clamp 
inspection  for  Hartzeil  Propeller  inc 
Models  HC-A3VF-7  (  ).  HC-B3TF-7(  ), 
HC-B3MN-3(  ),  fIC-B3TN-2(  ],  HC- 
B3TN-3(  ).  HC-B3TN-.-,  (  ).  HC-B4MN- 
5(  ),  HC-B4MP-3(  ),  HC-B4TN-3(  ), 
HC-B4TN-5t  ),  HC-B5MA-3(  ).  HC- 
B5MP-3(  ),  HC-B5MP-5(  ).  HC-B3MN- 
50.  HC-  B3TN-4(  ),  HC-B4xMP-4(  ). 
and  HC-B5MN-3(  )  propellers.  This 
propeller  hub  replacement  program  has 
been  scheduled  to  require  replacement 
of  the  most  aged  propeller  hubs  first. 
Additionallv,  the  replacemeat  program 
will  accelerate  the  replacement  of  the  4 
and  5  blade  propeller  hubs,  while  still 
replacing  the  3  blade  propeller  hube. 
with  completion  of  the  program  in  10 
years.  Hartzeil  Propeller  Inc.  has 
advised  the  FAA  that  they  will  provide 
new  hubs  at  special  prices  for  the 
duration  of  this  AD  program.  The 
actirms  would  be  required  to  be 
accomplished  in  accordance  with  the 


service  documents  described 
previously. 

There  are  approximately  24.320 
propellers  of  the  alTected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
50%  of  the  subject  propellers  are 
installed  on  aircraft  of  U.S  registry  and 
that  75%  will  have  the  work  done 
during  normally  scheduled  propeller 
maintenance.  For  those  who  accomplish 
the  .AD  action  during  normal  propeller 
maintenance,  the  parts  cost  will  average 
.Sl,95.j  with  no  additional  labor.  For 
those  who  accomplish  the  AD  action  by 
itself,  the  parts  cost  will  average  S2,174, 
plus  approximately  27  work  hours  per 
propeller  at  an  average  labor  rate  of  .$60 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  on  U.S.  operators 
is  estimated  to  be  $29,363,360.  The  cost 
will  varv  between  the  3-.  4-,  and  5- 
bladed  propeller  configurations  and  the 
above  data  represents  an  average  cost. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  rhe  relationship 
betweeii  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
L.ert':fv  that  this  proposed  regulation  ill 
is  not  a  "'significant  regulatory  ac  tion" 
under  Executive  Order  128b6;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3j  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numf>er  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  b\ 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
Administration  proposes  to  amend  part 
39  ot  the  Federal  Aviation  Regulations 
114  CFR  part  39)  as  follows: 


PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  106(g|.  40m.  44701. 

§39.13    [Amended] 

2.  Section  '^9.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hartzeil  Propeller  inc.:  Dw.ktt  Nu  9S-ANE- 
30 
Applicability  Hartzeil  Propel  It  Int 
iHartzein  Models  HC-.A3VF-7:  >  HC-B3TF- 
7(  ).  HC-B3.M\-:>i  ),  HC-B:<TN-^I  i  HC- 
B3TN-3;  ;  H(;-B3TN-5  (  1  HC  B4V1\-5(  I, 
HC-B4MP-3(  ).  HC-B4TN-3(  ,'  HC-B4TN-SI 
i.  HC-B5M.A-3'  ':.  HC  -B5MH-  C  '.  HC- 
B5MP-5(  ).  HC-B3M.\-5|  ).  HC-BjTN^i  ). 
HC-B4MP-i;  1.  end  HC-B5MN-31  i 
propellers.  These  propeller?  an-  mstrtlled  on 
but  not  limited  te  the  following  airrraf: 

Aerospa.c;.  Terhnologies  of  Auiltdhu  PT\' 

LTD  N22B   N24.A.  \22S.  .A;r  Tractor,  Inc. 

AT-301.  .AT-3C2.  AT-400  .AT-4CX1.A.  ,AT- 

401    AT-402..AT-502   AT-SO'.   AT-802; 
.Agust.:  Sj.  A  <;FbOO.  F.260, 
Avre*;  Corporat.oR  .S-2R.  S2R-Tn    SCK-TlS. 

"S2R-T34.  .S2K-T5b.  S2RHf-Tf>5 
Beech  A36.  bS-W.  65-^nA.  C9()  890  E90. 

C90A.F9U   100   200.  20(X:   A200(     B200. 

B200<:.  200"^  lOOCT.  A200CT  P:OOT. 

B200Crr  PiS-80.  6S-A9f>-1.  6S-A90-2   65- 

A90-4   99  99A.  A99A  B^^   Al'OO.  C99  J 

H90.  300.  ^WLW.  B300.  BUJOL   1900,  / 

19f»0C.  T34C  T34C-1,  • 

Cessna  208  2nfeA.  208B.  421 .  42.^  441   402, 

P210N; 
Const.'Ticciones  Aeronautitas.  .S  .A  (C.^SA) 

C-212-c:B  -CC. -CE.-CF. 
deHavliidnd  \irc  raft  C.i,  Ltd.  DH114: 
deHavilland  i.-.c.  DHC-2.  DHC-3.  UHC-*: 

DHC-f.   1    TJO  200   300 
Empresa  Brd?il"ird  de  Ai'ronr>utx«  S/.^ 

Emt)ri;erEMB-nOPl   EMB-linP2. 
Fainhild  A.riT^"   Inc.  SA26-AT. -T. 

SA226-.AT  -TB; 
Frakes  ■■Kviation  (Gulfstream  Amencan  )  G- 

73. 
(Ireat  Lakes  Ai'rraft  Co.  2T-1  A: 
Hpi;uHST-55(i  H.«:T-550A: 
Industrie  .Aer.nautiche  e  Meccaniche  Piaggio 

P  lhbnL3: 
Israel  ^.rcr.i.t  Ir.dustries.  Ltd.  .^rava  101. 

lOlB; 
.McDonnell  Douglas  DC-3  series; 
McKinnop  Enti-rp'ise>i  Inc  (Gnin'.man)  G- 

21E.  G21-G. 
.Mitsubishi  .Mr-2B  series 
Pacific  .Aerospace  Corporation.  Ltd.  FL'24- 

954.  F12A  9M. 
Partenavia  Cc!<*j"iz;oii:  Aeronautii-he'S  p..^. 

AP68TP  MKj  APbSTP  600. 
Pilarus  Ai;:.  r.  •'  !-;.1   PC-ft  A-HC.    B1-H2. 

B-H2    B.-:^.   .B2-H4.K--. 
Piper  Aircrar.  '^irporation  PA31-T1   -12. 

-T3:  PA31P;  PA42.  -^2-720.  -52-7i0R; 
Prop-jets.  Inc..  Interceptor  l.^e'o 

(It'mmanderi  ( Meyers i  400 
."^chweizer  Ai''  raft  Corp  ir.rjmmanjG- 

164A.G-16-'"'.(r-:64B-:-4T   -15T.  G- 

164D. 
.Short  Pros.  L  niiteri  &  HarUnd  Ltd  SC-7 

series.  >U?  scries; 
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Twin  Commander  Ainraft  Corp  68UT,  V, 

681    690.^   090B.  690C  RIS.  fiQS.-K. 
VVeatherlv  .^vlat!on  Companv  620TP 

Note  1:  The  parenthesis  that  appear  in  the 
propeller  m(xie!s  indicate  the  pr»'sen(  e  or 
absence  of  additional  letter(s)  which  vary  the 
basic  propeller  hub  model  designation  This 
airworthiness  dirt-i  tive  (ADl  is  applicable 
regardless  of  whether  these  letters  are  present 
or  absent  on  the  prooeller  hub  model 
designatum 

Note  2;  The  above  is  not  a  complete  list  of 
aircraft  vvhich  may  contain  the  affected 
Hartzell  Propeller  Inc    Models  HC-AlVF-7 
;  ).  HC-B.riT-:!  I.  HC-B:iMN-3l  ).  HC- 
B3TN-2(  ).  Ht:-HJTN-J(  ).  H(:-3TN-5(  ). 
HC-B4MN-5(  1.  HC-B4MP-3(  ),  HC,-B4TN- 
3(  ),  HC-B4TN-5(  1.  HC-B5MA-3(  ).  HC- 
B5.MP-3(  1.  H(:-B5MP-5(  ).  HC:-B3M\-!il  I. 
HC-B3TN-H  i  H(:-B4MP-4(  ),  and  HC- 
B5MN-3(  )  propellers  bee  ause  of  installation 
approvals  made  by.  for  example. 
Supplemental  Type  Certificate  or  field 
approval  under  F.\.A  Form  337   'Maior  Repair 
and  Alteration  "  It  is  the  responsibility  of  the 
owner,  operator,  and  person  returning  the 
aircraft  to  service  to  determine  if  an  aire  raft 
has  an  affected  propeller 

Note  3:  This  .\D  applies  to  each  propeller 
identified  m  the  prec:eding  applu  ability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  m  the  area 
subject  to  the  rec)uirements  of  this  AD.  For 
propellers  that  have  be<m  modified,  altered, 
or  repaired  so  that  the  performar.i  e  of  the 
requirements  of  this  .\U  is  affected,  the 
owner/operator  must  use  the  authoritv 
provided  m  paragraph  (h)  to  recjiiest  approval 
from  the  Federal  Aviation  Administration 
iF.AA)  This  approval  mav  address  eiliier  no 


ac  tion.  if  the  current  configuration  eliminates 
the  unsafe  (  ondition.  or  different  actions 
necessary  to  address  the  unsafe  condition 
described  in  this  AD  Such  a  request  should 
include  an  assessment  of  the  effect  of  the 
changed  configuration  on  the  unsafe 
condition  addressed  by  this  AD.  In  no  case 
does  the  presence  of  any  modification. 
alteration,  or  repair  remove  any  propeller 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  prof)eller  hub.  blade,  or  blade 
clamp  failure,  which  can  result  in  loss  of 
aircraft  control,  accomplish  the  following: 

(a)  This  AD  requires  no  action  for  operators 
with  Hartzell  propeller  models  HC-B4TN- 
5(D.G.|)L/LT10282(B,K)-5.3R.  HC-B4TN- 
.S(D.G.I)ULT10282N(B.K^-5.3R,  and  HC- 
B4TN-5(D.G.nL/LTl0282NS(B,K)-5  3R 
installed  on  Mitsubishi  MU-2B-  26A,  -36A, 
-40.  -60;  MU-2B-30  modified  by 
Supplemental  Type  Certificate  (STC) 
SA336GL-D  &  S'A339GL-D;  MU-2B-36 
Modified  by  STC  SA2413SW  and  any  other 
Ml'-2  Series  aircraft  which  have  the 
referenced  propeller  models  installed.  These 
operators  must,  however,  comply  with  AD 
q!i-01-02 

(b)  This  AD  requires  no  action  for  operators 
with  Hartzell  propeller  models  HC-B4TN-3/ 
T10173F(N)(B,K)-12.5  and  HC-B4TN-3A/ 
T10173F(N)(B,K)-12,5  installed  on  Beech 
AlOO  and  AlOOA  aircraft.  These  operators 
must,  however,  comply  with  AD  95—03-03 

(c)  Disassemble  the  propeller  in  accordance 
with  Hartzell  Propeller  Inc.  Service  Manual 
IIHF.  Revision  2.  dated  May  1992,  pages  15 
to  19.  for  3-  and  4-bladed  hub  models,  and 
Service  Manual  1 32A,  Revision  2.  dated  June 


1992,  pages  IV-5  to  IV-11,  for  5-bladed  hub 
models,  remove  the  hub  from  service,  and 
replace  Ihe  hub  with  a  serviceable  hub  in 
accordance  with  the  compliance  schedule  in 
Table  1  of  this  AD. 

(1)  Utilize  Table  1  of  this  AD  in  accordance 
with  the  following  example;  Model  HC- 
B3TN-3(  )  series  propellers,  starting  with 
serial  numbers  (S/N's)  BUl  through  BU377, 
require  replacement  before  the  end  of 
December  of  calendar  y^ar  1996.  Serial 
numbers  BU378  through  BU754  require  hub 
replacement  before  the  end  of  June  of 
(calendar  year  1997.  and  so  forth. 

(2)  The  affected  hubs  can  only  be  replaced 
with  serviceable  hubs  having  a  S/N  not  listed 
in  Table  1  of  this  AD  for  that  propeller 
mcxiel,  or  serviceable  hubs  having  a  S/N  for 
which  replacement  is  not  yet  required  in 
accordance  with  Table  1  of  this  AD. 

(3)  Some  existing  propeller  hub  S/N's 
include  a  suffix  letter,  such  as  an  "A."  The 
presence  or  absence  of  this  letter  has  no 
significance  in  determining  compliance. 

(4)  Since  a  hub  may  be  used  in  various 
propeller  models,  the  S/N  and  the  model 
number  shown  in  Table  1  of  this  AD  may  not 
coincide.  Precedence  is  given  to  the  hub  S/ 
N  in  determining  compliance  requirements 
The  hub  model  is  only  given  as  a  reference. 

(5)  Hub  replacement  must  be  accomplished 
by  the  end  of  the  calendar  month  indicated 

at  the  top  of  the  appropriate  column  in  Table 
1  of  this  AD.  The  S/N  ranges  in  this  table 
identify  the  propeller  hubs  that  require 
replacement  by  the  end  of  that  month. 

BtLUNG  COOE  4190-1»-P 


Table  1 


HUB  REPLACEMENTT  COMPLIANCE  SCHEDULE 


Replacement 
IS  due  by  end 
of 

Dec 
1996 

Jun 
1997 

Dec 
1997 

Jun 
1998 

Dec 
1998 

Jun 
1999 

Dec 
1999 

Jun 
2000 

Dec 

2000 

Hub  Model 
Number 

S/NSenes 

HCB3TN-3 

BU 

1-377 

378-754 

755-1881 

1882-3008. 

3009-3840 

3841-4673 

4674-5707 

5708-6742 

6743-7864 

HC-B3MN-3 

GB 

, 

HC-B3MN-5 

FZ 

HC-B3TN-5 

BV 

1-86 

87-172 

173-529 

530-885 

886-1622 

1623-2359 

2360-2689 

2690-3020 

3021-34IC 

HCB3TN-4 

FK 

1 

HC-B3TN-2 

AC 

1-59 

60-118 

119-174 

175-226 

227-229 

230-231 

232-238 

HC-B3TF-7 

EX 

1-3 

4-7 

«-«7 

48-87 

88  ii: 

HC-A3VF-7 

DS 

1 

2-20 

21-39 

40-109 

110-179 

I80-:3C' 

HC-B4TN  5 

CD 

1-94 

95-187 

188-663 

664-1139 

1140-1399 

1400-1660 

I66I-1848 

1M9-2036 

2037-2)33 

HC-B4TN-3 

EA 

1-169 

170-338 

339-437 

438-537 

538-758 

759-979 

980-1003 

1004-1028 

1029  1035 

HC-B4MN-5 

FL 

1-35 

36-70 

71-238 

239-406 

407-411 

412-416 

417-423 

HCB4MP-3 

FNV 

1-15 

16-31 

32-371 

372-711 

712-1024 

HC-B4MP-4 

FU 

1-3 

4-7 

8 

HC  B5MP5 

E2 

I 

2 

3-^. 

HC-B5.MA-3 

HB 

1 

2-3 

428 

HC-B5MN-3 

ES 

1 

2-7 

C-i3 

HCB5MP-.' 

EV 

1-51 

52  101 

102-223 

224-345 

346-478 

479-612 

613-720 

■'2\i:t 

827-894 

HC  B5MP  3 

FT 

1-3 

4-6 

7 

Replacement 
IS  due  by  end 
of 

Jun 
2001 

Dec 
2001 

Jun 
2002 

Dec 
2002 

Jun 

2003 

Dec 
2003 

Jun 

2004 

Dec 
2004 

Jun 

2ooe 

Hub  Model 
Number 

S,'N  Senes 

HC  B3TN-3 

BL 

7865- 
8987 

8988- 
10409 

10410- 
11832 

11833- 
13487 

1 3488- 
15141 

15142 
16299 

163'0O 

17457 

17458- 
1 8308 

18309- 
19I6C 

HC-B3MN-3 

GB 

1-162 

163-324 

325  381 

382-l-<!' 

HC-B3MN-'' 

FZ 

1-23 

24-45 

46 

HCB.3TN-5 

BV 

.3411-3800 

3801-4035 

4036-1270 

4271-4523 

4524-4776 

4777-4809 

4810-4843 

4844-494 < 

494^-6C2: 

HC-B3TN-4 

FK 

2-3 

4 

HC  B3TN-2 

AG 

239-244 

245-298 

299-351 

352-M7 

448-543 

544-682 

683-821 

82:-886 

8r-i»' 

HC-B3TF-7 

EX 

113-136 

137-138 

139-140 

141-208 

209-275 

276-330 

331-386 

387-472 

475  '5i 

HC-A3VF-7 

DS 

231-280 

281-313 

314-345 

346-396 

397-*46 

447-464 

465-482 

483-496 

4<j-  M ; 

HC-B4TN-5 

CD 

2134-2230 

2231-3134 

3135-3342 

HCB4TN-3 

EA 

1036-1043 

1044. 1092 

1093-1142 

HC  B4MN-5 

FL 

424-429 

430-4.36 

437-1002 

HCB4MP-3 

FA 

1025-1338 

1339-1393 

1394-3033 

HC-B4MP-4 

FU 

HC-B^MP5 

EZ 

5-6 

7-8 

HC-B5MA  3 

HB 

2952 

53-78 

79-1018 

- 

HC-B5MN-3 

ES 

HC-B5MP-3 

EV 

895-961 

962-1002 

1003-2030 

HCB5MP3 

FT 

8 
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(d)  Perform  a  fluorescent  penetrant 
ir.sjx;!  tion  tit  blades  for  tracks  in  .iccord.iniH 
with  Hatzcll  Propeller  Inc  S«rvii.e  Biilleliii 
1  thH.  ddted  March.l2.  19'i:i  prior  to 
instahin^  a  senitcdble  hub. 

(e)  Perfomi  magnetir  particle  inspt^tion  nf 
blade  iilamps  tor  cracks  in  accordance  wit.h 
Hartzell  Service  Manual  202A   Revision  3. 
dated  lune  1^95.  pages  JOI  to  215  prior  to 
installinj^a  ierviteahlc  hfb 

(0  If  crai  ks  are  lound  iti  either  the  blade 
or  the  blaiie  clampi  prior  to  hiriher  flight 
replace  with  serviceable  blade  or  hl.idf 
clamps. 

(g)  Reassemble  the  piiiptller  in  accordance 
with  Hartzell  Propeller  Iri,  Service  Manual 
118F   Revision  2.  d.ited  Mav  1992.  pages  37 
through  %,  for  3-  and  4  bladed  hub  models, 
and  Service  Manual  Ki2.\.  Rtvisiim  2.  dated 
lune  1992.  page*  V!l   1  tu  -46.  for  5-blade 
hub  models 

Ihl  .\n  alternative  method  of  compliance  or 
ad|ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  bv  the  Man.iger.  ('hicago 
.Aircraft  Ortification  Office  The  request 
should  be  forwardet)  throcgh  an  appnipriiiie 
FAA  Principal  Maintenaiue  Inspector.  wl'..i 
may  add  comments  <jnd  then  st-nd  it  to  the 
Manager.  Chicagi..  .V in  raft  f>.-tification 
.Office 

Note:  Information  roncemiiig  the  rxistpnce 
of  apprt.v'Hi  alternative  methods  of 
compliance  v>iih  this  airvnjrthiness  directiv'- 
if  any  may  be  obtameij  (riTii  the  t.hit  .igu 
Aircraft  Lortification  Olfii-e 

(ii  Special  flight  pemii's  mav  be  issued  in 
accordance  with  sections  21  197  and  21  I'D 
of  the  Federal  Aviation  Regulations  (14  CFK 
21.197  and  2 11 99 1  to  operate  the  aircraft  to 
a  Incrttion  where  the  requirements  of  this  AD 
can  b«i  accomplished 

Is.vued  in  Builingtun.  Massachusetts,  on 
April  Ifi   1996. 
|av  |.  Pardee. 

Manaj^er.  Engine  and  Propeller  Directorate. 
Aircraft  Certificatinn  .Sen  ice- 
IFR  Dc»c  96-10060  Filed  4-25-96.  8  45  am] 

BILLING  COOe  491»-1V-P 


14CFRPart39 

(Docket  No.  94-CE-22-AD1 

RIN  212&-AA64 

Airworthiness  Directives,  Fairchild 
Aircraft  SA26,  SA226.  and  SA227 
Series  Airplanes 

AGENCV:  ^L•de^nl  Aviation 
Administration.  DOT. 
ACTION:  .SiippJemeii'  li  iiotn  onf 
prriptj-t-o  r'jleiniking  iNFhLM); 
Reopenin]i{  of  ihe  Lomment  period. 


SUMMARY:  This  ikicunient  proposes  to 
rev  ise  an  earlier  proposed  airworthiness 


direc:tive  (AD),  which  would  have 
supfpseded  AD  9,1-10-06  That  AD 
currently  requires  repetitively 
inspecting  acrylic  cabin  and  cockpit 
side  windows  for  (racks  on  certain 
Fairchild  Aircraft  SA^fi.  SA226.  and 
SA227  series  airplanes,  and,  if  cracks 
are  found  that  exceed  certain 
umitations,  replacing  that  window.  The 
prev  ious  do<:ument  included  the 
following'  the  proposed  requirement  of 
.'Tiodifymg  certain  cockpit  side 
w  indows.  more  fullv-defined  crack 
limitations;  and  more  clear  repetitive 
inspei  tion  intervals  for  the  aflet  ted 
airplanes  over  those  uuluded  in  AD  9.1- 
19-06  Comments  received  regardmg 
the  Nl'RM  have  prompted  the  F'ederal 
Aviation  Administration  to  change  the 
proposal  and  allow  the  public  a  further 
opportuiutv  to  participate  m  the 
rulemaking  process  The  adions 
specified  by  the  proposed  AD  are 
intentiud  to  prevent  ,t(  rylic  cabin  or 
cockpit  side  window  failures,  whit.h,  if 
not  detected  and  corrected,  could  result 
IP  airtraiiu!  damage  and  de(  ompression 
injuries 

DATES:  Ctmiments  must  be  rei  f-i\ed  on 
or  bntore  lune  24,  l'i9h 
ADDRESSES:  Subnii'  commonls  .n 
triplicate  to  the  Fecieral  .Vv  intion 
.\dminisiration  (FAA).  Central  Region, 
nifice  of  '.he  Assist.-int  Chi>'f  Counsel. 
Attention.  Rules  Docket  No   94-C.K-22- 
AD.  Room  l.^«=iR,  Rdl  i;    iliih  Street 
Kansas  City.  Missouri  H410fi  Conunents 
mav  be  inspected  at  this  location 
bftwet'ii  fl  .1  m   a:".(i  4  p  rn  .  Mundav 
through  Friday,  holidays  excepted 

Service  information  that  applies  to  the 
proposed  AD  mav  l)e  obtained  from 
Fain  liilci  Aircraft.  P.O  Box  790490.  San 
Antonio.  Tnxas  7H270-049U;  telephone 
(2101  824-9421   This  information  a\.n 
may  be  examined  at  the  Rules  Docket  at 
thn  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Hung  Viet  Ngiuen.  Aerospace 
Fngineei.  FAA,  Airplane  Certjfication 
Othce.  2601  Meacham  Boulevard,  Fort 
Worth   Texas  76193-0150,  telephone 
(R17)  222-51.55;  fa(  simile  (817)  222- 
5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

In'^THsted  persons  are  in',  itcd  to 
partuioate  in  the  making  of  the 
proposed  rule  by  submi1t;.ig  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communn  ations 
should  identify  the  Rules  Docket 


number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communi(.ations  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  lule.  The 
proposals  contained  in  this  notice  may 
be  (.hanged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatorv'.  economic, 
environmental,  and  eneigy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  .\  report  that 
summarizes  each  F.^A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  tiled  in  the  Rules 
Docket. 

(ximmenters  wishing  the  FAA  to 
acknowledge  receipt  ot  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  sell-addressed,  stam.ped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-C;E-22-AD."  The 
postcjrd  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  Supplemental  NPRM 

Any  person  may  obtain  a  copy  of  this 
supplemental  NFFvM  bv  submitting  a 
request  to  the  FAA.  Central  Region, 
Office  of  the  .Assistant  Chief  Counsel, 
.\ttention:  Rules  Docket  No  94-CE-22- 
AD,  Room  1558,  601  E.  12th  Street. 
Kan.sas  City,  Missouri  6410G. 

Discussion 

.\  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  .^D  that  would 
apply  to  certain  Fairchild  Aircraft  SA26, 
SA226,  and  S.-\227  series  airplanes  was 
published  in  the  Federal  Register  on 
February  21,  1995  (GO  FR  9649).  The 
action  proposed  to  supersede  AD  93- 
19-Ofi  with  a  new  AD  that  would 
maintain  the  requirement  of  repetitively 
inspecting  acrylic  cabin  and  cockpit 
side  windows  for  cracks,  and  replacing 
any  window  where  cracks  are  found 
that  exceed  certain  limitations.  That 
NPRM  proposed  to  require  modifying 
windows  that  do  not  have  inner 
window  panes  installed. 
Accomplishment  of  the  modification 
proposed  in  the  NPRM  would  be  in 
accordance  with  the  following  service 
bulletins  (SB),  as  applicable: 


Page  No 


Date 


Fairchikj  SB  .?6-56-i0-045  wtiicti  incorporates  ff>e  lollowinq  p>ages  aod  revision  levels 
3.  4   :>  and  9  


Revised:  December  1    1994. 
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Page  No.  Date 

1.  2,  6.  7.  8,  and  10  through  14  •■•: Issued:  August  n.  1994 

Fairchikj  SB  226-56-005,  which  incorporates  the  followtng  pages  and  revision  levels: 

3  through  7,  and  9  Revised:  December  1.  1994. 

1   2  and  8        Revised:  August  11.  1994 

10  through  ie"^^""'""''  "^'  """""''"".' >•  'ssued:  July  31.  1991. 

and  Fairchild  SB  227-56-005,  which  incorporates  the  following  pages  and  revision  levels: 

3  through  7.  and  9  • Revised:  Decennber  l ,  i994 

1   2  and  8       Revised:  August  1 1 ,  1994. 

lbttvoughi6!"!^''""''Z^^^I'!I!Z!^I"Z"IZ..^ Issued:  July  31.  1991. 


Accomplishment  of  the  repetitive 
inspections  proposed  in  the  NPRM 
would  be  in  accordance  with  the 
following  SB's,  as  applicable: 
Fairchild  SB  26-56-20-042,  Issued: 

November  28.  1988;  Revised: 

February  7.  1991. 
Fairchild  SB  226-56-001.  Issued: 

February  2,  1983;  Revised:  November 

26,  1991. 
Fairchild  SiB  227-56-001,  Issued- 

February  2, 1983;  Revised:  November 

26. 1991. 
Fairchild  SB  226-56-002,  Issued:  March 

3,  1983;  Revised:  May  29,  1992. 
Fairchild  SB  227-56-002.  Issued: 

January  5.  1984;  Revised:  May  29. 

1992,  and  April  1,  1993. 
Fairchild  SB  226-56-003,  Issued: 

September  13, 1984;  Revised: 

November  2,  1989. 
Fairchild  SB  227-56-003,  Issued: 

September  13,  1984;  Revised: 

November  2,  1989. 
Fairchild  SB  26-56-10-038,  Issued: 

October  8,  1984:  Revised:  February  7. 

1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  After 
reviewing  all  the  comments  received  on 
the  NPRM,  the  FAA  is  revising  the 
proposal  to  eliminate  the  proposed 
dual-pane  cockpit  side  window 
modification,  and  is  proposing 
repetitive  single-pane  cockpit  side 
window  replacements  (every  5.000 
hours  time-in-service).  The  repetitive 
inspections  would  remain  as  originally 
proposed.  Due  consideration  has  been 
given  to  the  comments  that  follow. 

Fifteen  comments  were  received  in 
reference  to  the  dual-pane  cockpit  side 
window  modification.  These  comments 
present  the  view  that  the  compliance 
t'mes  for  the  modification  are 
unrealistic,  that  there  is  no  justification 
for  the  FAA  to  mandate  the  dual-pane 
modification,  and  that  a  new  improved 
cockpit  side  window  defogging  system 
should  be  developed  instead  of  the 
modification.  Since  the  FAA  has  revised 
the  NPRM  to  include  repetitive  single- 
pane  cockpit  side  window  replacements 
instead  of  the  dual-pane  cockpit  side 


window  modification,  these  comments 
no  longer  apply  to  the  rule  as  now 
proposed. 

Seven  commenters  state  that  the  FAA 
miscalculated  the  economic  impact  of 
the  AD  upon  the  operators,  specifically 
that  the  14  hours  proposed  to 
accomplish  the  modification  is  closer  to 
50  workhours  for  each  side  or  100 
workhours  per  airplane.  The  FAA 
concurs  that  it  miscalculated  the 
economic  impact  and  agrees  that  the 
proposed  modification  would  take 
approximately  100  workhours  per 
airplane  (50  workhours  each  side). 
However,  since  the  proposal  is  being 
revised  to  incorporate  a  life  limit  on  the 
single- pane  windows  and  since 
mandatory  dual-pane  modification  is  no 
longer  proposed,  the  economic  portion 
to  the  preamble  of  this  proposal  has 
been  adjusted  to  reflect  the  single-pane 
installation  costs  instead  of  the  double 
pane  modification  costs. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  subject  described  above 
including  the  comments  received,  the 
FAA  has  determined  that  the  NPRM 
should  be  revised  and  that  AD  action 
should  still  be  taken  to  prevent  acryhc 
cabin  or  cockpit  side  window  failures, 
which,  if  not  detected  and  corrected, 
could  result  in  airframe  damage  and 
decompression  injuries. 

Since  this  revision  of  the  NPRM  to 
add  a  life  limit  for  the  single-pane 
cockpit  side  windows  proposes  actions 
that  go  beyond  the  scope  of  what  was 
already  proposed,  the  FAA  is  reopening 
the  comment  period  to  allow  the  public 
additional  time  to  comment  on  this 
proposed  action. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA26.  SA226,  and  SA227  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  93- 
19-06  with  a  new  AD  that  would 
maintain  the  requirement  of  repetitively 
inspecting  the  cabin  and  cockpit  side 
windows,  and  would  add  a  life  limit  for 
the  single-pane  cockpit  side  windows. 
Accomplishment  of  the  single-pane 


window  installation  would  be  in 
accordance  with  the  applicable 
maintenance  manual.  The  proposed 
inspections  would  continue  to  be 
accomplished  in  accordance  with  the 
service  bulletins  previously  referenced. 

The  compliance  time  for  the  proposed 
AD  is  presented  in  both  hoiu^  time-in- 
service  (TIS)  and  calendar  time.  The 
referenced  acrylic  cabin  and  cockpit 
side  windows  are  affected  whether  the 
airplane  is  in  flight  or  on  the  ground.  In 
addition,  the  utilization  rates  of  the 
affected  airplanes  vary  among  operators. 
For  example,  operators  in  unscheduled 
service  utilize  their  airplanes  an  average 
of  approximately  200  to  300  hours  TIS 
annually,  while  those  in  commuter 
service  (scheduled)  utilize  their 
airplanes  an  average  of  approximately 
2,000  hours  TIS  annually.  Based  on  this 
wide  utilization  rate  variance  and  the 
fact  that  these  windows  are  affected 
when  the  airplane  is  in  flight  and  on  the 
ground,  the  FAA  has  determined  that 
the  compliance  time  for  the  proposed 
rule  should  be  in  hours  TIS  and 
calendar  time. 

The  FAA  estimates  that  633  airplanes 
in  the  U.S.  registr>  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  28  workhours  per 
airplane  (14  workhours  per  window)  to 
accomplish  the  proposed  life  Umit 
installation  and  that  the  average  labor 
rate  is  approximately  $60  an  hour  Parts 
cost  approximately  $2,200  per  airplane 
($1,100  per  window).  Based  on  these 
figures,  the  total  cost  impwct  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,456,040.  AD  93-19- 
06  currently  requires  the  same 
inspections  as  the  proposed  AD  for  all 
of  the  affected  airplanes.  Therefore,  the 
cost  impact  of  the  proposed  inspections 
(3  workhours  x  $60  x  633  airplanes  = 
$113,940}  for  operators  of  all  affected 
airplanes  is  the  same  as  AD  93-19-06. 
The  figure  does  not  take  into  account 
the  cost  of  repetitive  inspections.  The 
FAA  has  no  way  of  determining  how- 
many  repetitive  inspections  each 
owner/operator  may  incur  over  the  life 
of  the  airplane. 
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111  addition.  Fain  hi M  .\iriraft  has 
informed  the  F.\A  that  approximately 
250  of  the  633  affe<,ted  airplanes  are 
equipped  with  cockpit  side  windows 
with  inner  window  panes,  and  therefore 
are  not  subject  to  the  single-pane 
window  replacements  (dual-pane 
windows  would  still  be  subject  to 
repetitive  inspections).  With  this  in 
mind  the  proposed  cost  impact  upon 
US.  operators  would  be  reduced 
approximately  $970,000  from 
$2,456,040  to  51.486,040. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certifv  that  this  action  (1)  is  not  a 
■■significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"signifii:ant  rule  '  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impiact.  positive  or  negative, 
on  a  substantial  numl>er  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexihililv  .\(.  t   A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  has  bet?n  placed  in  the  Rules 
Docket    .\  copv  of  It  mas  be  obtained  by 
contacting  the  Rules  Docket  at  the 
loi.ation  provided  under  the  caption 
ADDRESSES. 


Condition 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .Aircraft,  Aviation 
safety.  Safely. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  ,S  C   106(g).  40113.  44701. 

§39.13    [Amended] 

2  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
93-19-06,  Amendment  39-8705  (58  FR 
51771,  October  5.  1993).  and  by  adding 
a  new  AD  to  read  as  follows: 

Fairchiid  .\ircxaft:  Docket  No  94-CE-22- 
AD  Supersedes  AD  93-19-06, 
.^nlpndment  39-8705 

Applicability  Models  SA26-T.  SA26-AT, 
,SA22b-T.  .SA226-T(B).  SA22&-AT.  SA226- 
TC.  .SA227-AT.  SA227-AC.  SA227-BC.  and 
.S.^227-^~^  airplanes  (all  serial  numbers  for 
dll  modelsl.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identilied  in  the  preceding  applicability 
provision,  regardless  o(  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sublet  t  to  the  requirements  of  this  AD.  For 
airpl.ines  that  have  been  modified,  altered,  or 
rppaircd  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofierator  must  request  approval  for  an 
.ilierndtive  methud  of  compliance  in 
.nt.cirdance  with  pwragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
efftH  t  of  the  modification,  alteration,  or  repair 
DP.  the  unsafe  condition  addressed  bv  this 


AD.  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Nofe  2:  The  applicability  of  this  AD  takes 
precedence  over  that  specified  in  the  service 
information. 

Compliance:  Requh'ed  as  indicated  in  the 
body  of  the  AD,  unless  already 
accomplished. 

To  prevent  acrylic  cabin  or  cockpit  side 
window  failures,  which,  if  not  detected  and 
corrected,  could  result  in  airframe  damage 
and  decompression  injuries,  accomplish  the 
following: 

Nofe  3:  The  paragraph  structure  of  this  AD 
is  as  follows: 
Level  l:(a).  (b).(c).etc 
Level  2:  (1).  (2),  (3).  etc. 
Level  3:  (i).  (ii).  (iii).  etc. 
Level  4:  (A).  (B),  (C).  etc. 
Leve)  2,  Level  3.  and  Level  4  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Upon  the  accumulation  of  5.000  hours 
time- in -service  (TIS)  or  within  the  next  l.(X)0 
hours  TIS  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  and  thereafter  at 
inter\als  not  to  exceed  5.000  hours  TIS. 
replace  each  single-pane  cockpit  side 
window  with  a  new  window  of  like  design 
in  accordance  with  the  applicable 
maintenance  manual 

(1)  Accomplish  the  inspection  spmciRed  in 
paragraph  (b)  of  this  AD  between  10  to  20 
hours  TIS  after  replacing  each  window  to 
ensure  that  no  damage  has  occurred  after 
installation:  and 

(2)  If  cracks  are  found,  utilize  the  chart  in 
paragraph  fb)  of  this  AD  to  determine  the 
applicable  action  necessary 

(b)  Visually  inspect  all  acr>  he  single-pane 
cockpit  side  windows  for  cracks  in 
accordance  with  the  service  information 
presented  in  paragraph  (d]!2|  of  this  AD.  as 
applicable.  Accomplish  the  initial 
inspection,  and  applu  able  reinspection  or 
replacement  as  specified  in  the  following 
chart: 


Initial  action 


Repetitive  action 


Upon  the  eWectiveness  of  this  AD 


1 1  cracVs  are  lound  where  the  sum 
total  of  all  cracks  is  less  than  4  3 
inches  m  comtxnecj  length,  but 
where  a  crack  meets  or  exceeds 
30  incites  as  specified  in  the 
Crack  Limitations  section  ot  the 
service  information  referenced  m 
paragraph  (d)(2)  of  this  AD 


Inspect  at  150  hours  TIS  after  the 
effective  date  of  the  AD 


AccompJish  one  of  tfie  toilowing: 


.  Prior  to  fuftfier  flight,  replace  ttie 
window  with  a  new  window  of 
like  design  m  accordance  wrth 
the  applicable  mainterwnce 
manual  or 


Reinspect  at  intervals  not  to  exceed  1.000  hours  TIS  or  12  calender 
montfis,  whichever  occurs  first,  provided  no  cracks  are  found.  Use 
applicable  condition  column  entry  to  determine  compliance  times  if 
cracks  are  found. 

Accomplish  the  corresponding  repetitive  action: 


Reinspect  inrtiaity  t>etween  10  arx)  20  hours  TIS  after  replacing  the 
wirxjow  to  ensure  that  no  damage  has  occurred  after  installation, 
and  tt>erea(ler  at  intervals  not  to  exceed  1 ,000  hours  TIS  or  12  cal- 
endar montfis.  wtictievef  occurs  first,  provided  no  cracks  are  found. 
Use  appiicabte  condition  column  entry  to  determine  compliance 
I      times  if  cracks  are  found  or 


Condition 


Initial  action 


Repetitve  actior 


If  cracks  are  ound  where  the  sum 
total  of  all  cracks  meets  or  ex- 
ceeds 4.3  inchtes  m  combined 
length. 


With  cracks  found  that  are  less 
than  .30  inches  (as  specified  in 
the  applicable  service  informa- 
tion referenced  in  paragraph 
(d)(2)  of  this  AD)  provided  the 
sum  total  of  all  cracks  does  not 
exceed  4.3  inches  in  combined 
length. 

With  no  cracks  found  after  one  of 
the  inspectons  required  by  this 
AD. 


2.  Pnor  to  further  flight,  fabricate  a 
placard  with  the  foltowing  words 
in  letters  at  least  0.10-inch  in 
height  and  install  this  placard 
within  the  pilot's  clear  view  close 
to  the  pressunzation  controls: 
"AIRPLANE  MUST  BE  OPER- 
ATED UNPRESSURIZED'',  and 
prior  to  further  flight,  insert  a 
copy  of  this  AD  into  Limitations 
Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM). 

Pnor  to  further  flignt,  replace  the 
window  with  a  new  window  ot 
like  design  in  accordance  with 
applicable  maintenance  nnanual. 


Reinspect  within  25  hours  TIS  or 
30  calendar  days,  whichever  oc- 
curs first. 


2.  Repeat  the  inspection  specified  m  paragraph  (b)  of  this  AD  at  inter- 
vals not  to  exceed  25  hours  TIS  or  30  calendar  days,  arxj  wtuch 
ever  occurs  first,  provided  the  sum  total  of  all  cracks  does  the  not 
exceed  4.3  inches  in  con*ined  length.  Replace  ttie  window  and 
continue  tfie  actions  necessary  under  tfie  "With  cracks  fourw  w^ere 
tt-ie  sum  total  of  all  cracks  meets  or  exceeds  4.3  inches  ir  con-^ 
bined  length"  conditon  column 


Reinspect  nitialiy  between  10  and  20  hours  TiS  after  replacing  the 
window  to  ensure  that  no  damage  has  occurred  after  installation, 
and  ttiereatter  at  inten/als  not  to  exceed  \000  hours  TiS  or  '2  cal- 
endar months,  whichever  occurs  first,  provideJ  m  cracks  are  found 
Use  applicable  condition  column  entry  to  determine  compliance 
times  it  cracks  are  found. 

Continue  this  reinspection  at  intervals  not  to  exceed  25  hours  TiS  or 
30  calendar  days,  whchever  occurs  first,  provided  no  cack  is 
found  ttiat  is  .30  inches  or  gi  eater  or  the  combined  length  ot  all 
cracks  exceeds  4.3  incf>es  in  comtMned  length.  Use  applcatiie  con- 
dition column  entry  to  determine  compliance  times  rt  any  o*  these 
crack  limits  are  met. 


Reinspect  within  T.OOO  hours  TIS  !  Reinspect  at  intervals  not  to  exceed  ".000  hours  TIS  or  :2  calendar 

and   12   calendar   montns  after  nionths,  whchever  occurs  first,  provided  no  cracks  are  found   Use 

the    last    inspection,    whichever  ;  applicable  condition  column  entry  to  determine  compdarKe  times  if 

occurs  first  cracks  are  found. 


[t]  Visudlly  inspect  all  acrylir  cabin  and 
dual-piine  cockpit  side  windows  for  cracks  in 
accordance  with  the  ser\  ice  information 


specified  m  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD.  Accomplish  '.he  initial  inspection 


Condition 


Initial  action 


and  applicable  reinspection  or  repiacerr.cr.t 

.IS  sp(x:if!rd  in  the  followr.g  chart; 

Repetitive  action 


Upon  the  effectiveness  of  this  AD 


If  cracks  are  found  where  the  sum 
total  of  all  cracks  is  less  than  4,3 
inches  in  combined  length,  txrt 
where  a  crack  meets  or  exceeds 
30  inches  as  specified  in  the 
Crack  Limitations  section  of  the 
service  information  referenced  in 
paragraph  {d)(2)  of  this  AD. 


Inspect  at  150  hours  TIS  after  the 
effective  date  of  the  AD.  unless 
already  accomplished  within  the 
last  •!,000  hours  TIS  or  12  cal- 
endar months,  which  wouW  put 
airplane  in  compliance  with  su- 
perseded AD  93-19-06.  Use 
the  results  of  the  previous  irv 
spection  under  AD  93-19-06  to 
determine  repetitive  interval. 


Accomplish  one  of  the  following: 


Reinspect  at  intervals  not  to  exceed  ',000  hours  TiS  or  i2  calender 
nxinths.  whichever  occurs  first,  p-ovided  no  cracks  are  to'jfx;  Use 
applicatJie  condition  column  entry  to  determine  compliance  t,mes  i' 
cracks  are  found. 


For  airplanes  taking  unless  alreaa»  accomchsMed'  creart  for  '^-e  ini- 
tial inspection,  use  the  results  of  t^e  prev.ous  mspectioi  urioer  AD 
93-19-06  to  determine  the  repetitive  action. 

Accomplish  the  corresponding  repetrt've  action. 


.  Prior  to  further  flight,  replace  the 
window  with  a  new  wirvjow  of 
like  design  in  accordance  with 
the  applicatile  maintenance 
manual  or. 


I 


Reinspect  initially  tietween  1 0  and  20  nours  T  iS  after  repianng  the 
window  to  ensure  tfiat  no  damage  has  occurred  after  installation 
and  thereafter  at  mten.'als  not  to  exceec  i.OOO  ^urs  "iS  o-  '2  ca- 
endar  months,  whichever  occurs  first,  providec  no  cracks  are  founc 
Use  applicatile  condition  column  entry  to  determine  compliance 
times  if  cracks  are  found  or 


UMI 


18528 


Federal  Register   '  Vol.  bl,  No.  82  /  Friday    April  26.  1996  /  Proposed  Rules 


Condition 


Initial  action 


Repetitive  action 


If  cracks  are  found  where  ihe  sum 
total  of  all  cracks  meets  or  ex- 
ceeds 4  3  'oches  ir.  combined 
lengtn 


W'th  cracks  found  thai  are  less 
than  30  inches  (as  -.pecitied  in 
t^€  appicaWe  service  intorn«- 
fior  referenced  >r<  paragraph 
(d)(2)  of  this  AD)  provKied  the 
Sum  total  of  all  aacks  doej  not 
exceed  4  3  inches  m  combined 
length 

With  nc  cracks  fourxl  after  one  of 
the  .nsp>ections  required  by  tnis 
AO. 


2.  Pnor  to  further  flight,  fabricate  a 
placard  with  the  fotkswtng  words 
in  letters  at  least  OiO-inch  in 
height  and  install  this  placard 
Within  the  pilot's  clear  view  close 
to  tl^ie  pressunzatHDn  controls 
"AIRPLANE  MUST  BE  OPER- 
ATED UNPBESSURIZED',  and 
prior  to  further  flight,  insert  a 
copy  of  this  AD  into  the  Limita- 
tions Section  of  ttie  FAA-ap- 
proved  Airplane  f- light  Manual 
(AFM) 

Prior  to  further  flight,  replace  the 
window  with  a  new  window  of 
like  desirjn  m  accordance  ^ith 
the  applicatale  nnajntenance 
manual 

Remspect  wthin  25  hours  TIS  or 
30  caierxlar  days,  whichever  oc- 
curs first 


Remspect  within  1,000  hours  US 
and  12  calendar  nnonths  after 
the  last  inspection,  whichever 
occurs  first 


Repeat  the  inspection  specified  m  paragraph  (b)  of  this  AD  at  inter- 
vals not  to  exceed  25  hours  TIS  or  30  calendar  days,  whichever  oc 
curs  first,  provided  the  sum  total  of  all  cracks  does  rx;t  exceed  4.3 
inches  in  combined  length  Replace  the  window  and  continue  the 
actions  necessary  under  the  "With  cracks  found  where  tf~e  sum 
total  of  all  cracks  meets  or  exceeds  4  3  inches  in  combined  length" 
condition  column. 


Reinspect  initially  between  10  and  20  hours  TIS  after  replacing  the 
window  to  ensure  that  no  damage  has  occurred  after  installation, 
and  thereafter  at  intervals  not  to  exceed  1 ,000  hours  TIS  or  12  cal- 
endar montfis.  whtchever  occurs  first,  provided  no  cracks  are  found 
Use  applicable  condition  column  entry  to  determine  compliance 
times  if  cracks  are  found. 

Continue  this  reinspection  at  intervals  not  to  exceed  25  lx)urs  TIS  or 
30  calendar  days,  whichever  occurs  first,  provided  no  crack  is 
found  that  is  30  inches  or  greater  or  tj»e  combined  length  of  all 
cracks  exceeds  4  3  inches  m  combined  length.  Use  applicable  con- 
dition column  entry  to  cJetermine  compliance  times  if  any  of  these 
cack  limits  are  met. 


Reinspect  at  intervals  not  to  exceed  1.000  hours  TIS  or  12  calendar 
iTKinths  whichever  occurs  first,  provided  rm  cracks  are  found.  Use 
applicable  condition  column  entry  to  deterrmn©  connpliance  times  ;f 
cracks  are  fourxl 


(d)  Ttie  followirij?  sfK-cififs  the  st-rvice 
bulletins  that  contHin  the  pnx:edures  to 

aCLumplish  thf  rcquiret!  insptKtiuns; 


Models 


(1)  For  acrvlic  cabin  windows 

SA26-T  and  SA?€r  AT      ...„..,„„...„. 

CA226-1  and  SA2?tv  T(B»     

SA226-AT  and  SA226-TC 
SA22/-AT.  SA227-AC    and  SA227- 
SA227-TT 

(2)  For  acrylic  cockpit  SKje  windows: 

SA26-T  and  3A2&  AT 

SA226-T    SA?26-TiB).  S^226-AT, 

TC 
SA227-AT.  SA227-AC,  SA22r-BC. 


Service  txjiletins 


BC 


I  26-56-20-042.  'ssued:  November  28.  1988,  Revised;  February  7.  1991 

22&-56-00V  Issued   February  2    1983,  Revised-  November  26,  1991. 
I  226-56-002.  issued  March  3,  1983,  Revised:  May  29.  1992 
I  227-56-002,  Issued  January  5,  1984,  Revised.  I^y  29,  1992,  and  Apnl  i, 
227-56-001.  Issued   February  2,  1983.  Revised:  NoverTt)er  26,  1991. 


1993. 


I  26-56-10-038,  Issued:  October  8.  1984.  Revised:  Fetxuary  7.  I99i 

and  SA226-     226-56-003,  Issued   September  13.  1984.  Revised  Novennber  2.  '989 

and  SA217-    227-56-003,  issued  September  13,  1984,  Revised  November  2.  1989 


Note  4;  I.^i-  r'-pt-titivp  inspections  rcqiiirfil 
bv  this  AD  dTf  also  referpr.i  fd  in  the  KA.A- 
approvpd  Fairchild  Airfrdmc  .Xirworthint-ss 
Limitations  Vl.mvi.i!.  ST-l'N-MfXn 

(pi  Sjo'Cial  flm.ht  prrmi'-:  t.iv  tip  is.,i;iid  in 
acLoriidiiif  wiih  lii-tt.dns  21  1^7  and  Jl  144 
of  thij  Fifderdl  .Avintinn  Rfj{iil.ili(<ns  (14  CrV 
21  197  and  21  149)  In  operutt-  thtr  .inpiane  to 
a  ioctition  where  thp  rfXjutreinenls  of  this  AU 
ran  bp  accoinplishi'd 

(n  An  .ilteraativf  mPtVior!  of  ompliaocR  or 
(idjustnipnt  ol  the  initiHl  oi  rej^titive 
compliance  times  that  provides  .in  ••quiva'.enf 
lnvei  of  safetv  mav  he  approvt-d  bv  the 
Maiingci,  A-rpIann  (.t.-'iifira'am  Dtficr 
(ACQ),  FAA   2(.i)l  Meachani  Boulevard.  Fori 
VV.iiih   Texus  7fil'jJ-(il50  The  ipquc-;t  sha: - 
be  furs  irdod  throuj^  an  appropr  ..le  F,-\.\ 
MaintRnancc  Inspot  tor.  who  riav  ji\d 


I  omnipr.is  and  then  s«'nd  it  to  the  Manaxpr. 
Fort  Worth  ACO 

Note  5:  Infumial.on  < nn'  rming  fhfi 
pxistciu  H  of  appn  vfid  ultprndf  ivr  methods  of 
wiTij'!  .in<.e  ^  .'h  'hiv  .^D   ifanv   ni.jy  (w 
obtained  from  the  F  irl  Worth  ACi) 

Note  6:  .Mtern.itr.  e  methods  of  (.onipli.incp 
dpprcM'd  1.1  .11  (  nr  l.-m  o  wi!^  ,\D  4;)-14— Of» 
(s!ip#?rs«>de(l  !)V  thi.-v  action!  are  not 
((insidered  approved  as  alternative  n.ethivfs 
o(  I  ompliani  e  with  ti.is  .\D 

(gi   \il  person,-!  affe<:t>'d  b\  this  directive 
mav  oritaiii  cnpies  of  the  do(  urnei'.t  referred 
to  LiTt'ir  upon  rwi^est  to  F-iirrhild  .^:^(.raft, 
!•  I  I   Box  7'»0440,  San  Antonio.  Texie:  7H279- 
0!"o.  or  mav  pxainirie  this  flocu.Tient  ct  the 
[  \.\  r.cntrai  Regioi'  Offict  of  trie  .Assistant 
l.h  II*  Counsel    Roor^  IS'.-i   '-CI  (     12th 
.Street.  Kansas  Tii,,  Missu  ii'  t)41(»*) 


(hi  This  amendment  supersedes  ,\D  4:i- 
14-0f>,  Amendment  34-8705. 

Issued  in  Kansas  Citv   Missouri,  or.  .April 
14.  1946 
Henry  A  Annstrong. 

Acting  ''■lanager.  Small  Airplane  DirfCtorate. 

Air.Tut:  CtTt.tiCctir.n  ^cn-ice 

IFR  Dot.  96-10108  Fileil  4-25-W  «  45  am! 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
[Regulations  No.  16] 
RIN  09«0-AD75 

Supplemental  Secunly  Income  for  the 
Aged,  Blind,  and  Disabled;  Charging 
Administration  Fees  for  Making  State 
Supplementary  Payments;  Interest 
Charging  on  State  Supplementary 
Payment  Funds 

AGENCY:  Social  Security  Adininistration. 

(SSA). 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  revise  our 
rules  to  brin^  them  into  accord  with 
statutory  changes  which  require  the 
Social  Security  Administration  (SSA)  to 
charge  the  States  an  administration  fee 
for  making  supplementary  payments  on 
behalf  of  States  and  authorize  SSA  to 
charge  the  States  an  additional  services 
fee  for  performing  services  at  the  request 
of  States  not  customarily  provided  We 
also  propose  to  conform  our  regulations 
to  reflect  the  requirements  of  the  law 
regarding  the  transfer  of  funds  from 
States  to  SSA  for  use  in  making 
supplementary  payments, 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  June  25,  199G. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P,0. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E-mail 
to  '■regulations@ssa.gov",  or  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration. 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore.  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
may  be  inspeded  during  these  same 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect 
format  and  will  remain  on  the  FBB 
during  the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Blvd.",  BalHmore,  MD  21235, 
(410)  965-1762  for  information  about 
these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 


national  toll-free  number,  l-«00-772- 
1213. 

SUPPLEMENTARY  INFORMATION: 
Background 

These  proposed  regulations  reflect  the 
provisions  of  section  13731  of  Public 
Law  103-66  (the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993)  and 
Public  Law  101^53  (the  Cash 
Management  Improvement  Act  (CMIA) 
of  1990)  as  amended  by  Public  I^w 
102-589  (the  Cash  Management 
Improvement  Act  Amendments  of 
1992).  From  the  inception  of  the 
supplemental  security  income  (SSI) 
program  in  January  1974  through 
September  1993.  SSA  did  not  have  the 
authority  to  charge  States  for  the  costs 
it  incurred  in  administering  mandator) 
and  optional  State  supplementary 
payment  programs.  During  that  same 
period  of  time,  SSA  did  not  have 
specific  authority  tacharge  States  for 
the  costs  it  incurred  in  performing,  at 
the  request  of  tlie  States,  services  not 
customarily  provided  in  the 
administration  of  State  supplementary 
payment  programs. 

Section  13731  of  Public  Law  103-66, 
effective  for  supplementar\-  payments 
made  for  any  month  beginning  on  or 
after  October  1,  1993,  requires  SSA  to 
charge  the  States  an  administration  fee 
forrnpking  supplementary  payments  on 
behalf  of  States  and  authorizes  SSA  to 
charge  the  States  an  additional  senices 
fee  for  perlorming  services  at  tne  request 
of  States  not  customarily  provided. 

The  CMIA  requires  that  transfers  of 
funds  from  the  States  to  SSA  for  the 
payment  of  supplementary  payments  be 
timed  to  coincide  as  closely  as  possible 
with  disbursements  of  those  funds  to 
eligible  individuals.  In  the  case  of 
certain  States,  transfers  which  do  not 
occur  on  due  dates  and/or  which  are  not 
in  appropriate  amounts  will  cause  the 
imposition  of  an  interest  liability  on 
either  the  States  or  on  the  Federal 
Government  in  accordance  with  the 
regulations  of  the  United  States 
Department  of  the  Treasury 
implementing  the  CML\.  The  provisions 
of  the  CMIA  were  effective  on  the  later 
of  July  1,  1993,  or  the  first  day  of  the    • 
State's  fiscal  year  beginning  in  1993. 
Prior  to  the  effective  date  of  the  CMIA, 
no  interest  liability  was  incurred  by 
either  the  States  or  the  Federal 
Government  on  the  transfer  of  funds  to 
SSA  for  use  in  making  State 
supplementary  payments. 

Present  Policy 

At  the  outset  of  the  SSI  program, 
States  were  encouraged  to  supplement 
the  Federal  benefit.  As  an  incentive  to 


provide  a  supplement,  States  that  agreed 
to  make  optional  supplementary 
payments  and  signed  an  agreement  to 
have  those  payments  administered  by 
the  Federal  Government  would  not  hie 
charged  a  fee  for  Federal  administration. 
States  required  to  pay  mandatory 
supplementary  payments  could  also 
enter  into  agreement?  providing  for 
Federal  administration  of  those 
payments  at  no  cost  tc  the  StJles.  States 
electing  Federal  administration  were 
required  to  periodicallv  transfer  to  SSA 
only  amounts  equal  to  the  expenditures 
made  by  SSA  for  supplementary 
payments.  This  former  requirement  is 
stii;  reflected  in  the  current  regulations 
at  §^  416.2010(c)  and  416.2090(a). 

On  October  1.  1993.  pursuant  to 
amendments  made  to  the  Social 
Security  Act  (the  Act)  and  to  serMon 
212(b)(3)  of  Public  Law  93-66  by 
section  13731  of  Public  Uw  10.3-66, 
SSA  began  charging  States  that  had 
elected  Federal  administration  of 
optional  and/or  mandatory  State 
supplementary  payments  a  fee  for 
administering  those  pavTnents.  The 
administration  fee  is  charged  monthly 
and  is  derived  by  m.iltiplyiri;  'he 
number  of  State  supplementary 
payments  made  by  SSA  on  behalf  of  a 
State  for  a  month  by  the  applicable 
dollar  rate  for  the  fiscal  year  (F^'j.  as 
prescribed  in  section  13731  of  Public 
Law  103-66  The  dollar  rates  are  as 
follows:  for  FY  1994,  Si  67:  for  FY  95. 
S3  33:  for  FY  96.  S5  00;  and.  for  F\'  1997 
and  each  succeeding  FY,  S5.00  or  such 
different  rate  as  determined  by  SSA  to 
be  appropriate  for  an\  particular  State, 
taking  into  account  the  complexity  of 
administering  the  State's  supplementary 
pavme'it  program.  The  number  o* 
supplementary  payments  made  by  SSA 
in  a  month  is  the  total  number  of  che<.;ks 
issued,  and  direct  deposits  made,  to 
recipients  in  that  month,  that  are 
composed  in  whole  or  in  part  of  State 
supplementary  funds.  The  number  of 
supplementarv  payments  include,  for 
example,  recurring  monthly  payments 
(ongoing  monthly  payments  to 
individuals  who  maintain  eligibility 
from  the  previous  month):  supplemental 
payments  (payments  certified  after  the 
date  established  for  the  regular  transfer 
of  payment  data  to  the  United  Stages 
Department  of  the  Treasury );  daily 
payments  (non-recurring  initial  claims 
or  post-entitlement  pavinents  including 
one-time  payments  such  as  those  made 
to  correct  underpayments);  erroneous 
payments  (overpayments  and  payments 
to  ineligibles);  split  payments  (multiple 
check  payments  resulting  from  the 
systems  safeguard  limiting  singlechecks 
to  an  amount  not  greater  than 
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S4'1,9<1<).99),  iinnej^ntuitod  (  hei.k 
pavments  (paymMiits  hv  rhe<:k.  not 
presented  for  pavment  bv  the  r«H:ipu'iit 
within  180  days  of  issuance). 
replacement  r.he<  ks  (diiplii:ate  cherks 
issued  when  ret  ipieiits  allege 
nonr«<;eipt  of  original  iheck  issuances); 
and.  installment  payments  (payments 
made  over  a  period  of  months,  the  sum 
of  which  IS  equal  to  :mioiints  due 
recipients] 

Section  13731  of  Fiihlic  Uw  U)3-6fi 
also  authorizes  SS.^  to  charge  a  State  an 
additional  seryices  fee  if.  at  the  request 
of  the  Slate.  SSA  agrees  to  provide  the 
Slate  with  additional  serv  ices  beyond 
the  level  customariU  prtjvided  in  the 
administration  of  .State  supplementary 
payments.  SSA  is  not  retjuired  to 
perform  any  additional  servu  es 
requested  by  a  State  and  may.  at  its  sole 
discretion,  refuse  to  perform  those 
additional  services  .^n  additiotial 
services  fee  charged  a  State  may  be  a 
one  time  i  harge  or,  if  the  furnished 
services  result  in  ongoing  costs  to  the 
Federal  G<.)verTiment.  a  monthly  or  less 
frequent  'charge  to  the  State  for 
providing  such  services.  Set:tion  13731 
of  Publu  Law  l()3-f)fi  rvquirt-s  that  the 
additional  servii;es  fee  be  in  an  amount 
that  SSA  determines  is  necess«ir\  to 
cover  all  costs  (iiu  luding  iiulire«  t  costs) 
incurred  b\  the  Federal  Government  m 
furnishing  the  additional  .servu  es.  Pnoi 
to  the  effective  date  of  .st!<  tion  13731  of 
Piiblic  l^w  103-fifi.  SSA  had  no  spet  iFu 
authoritv  to  impose  additional  s»'rv  k  es 
fees 

The  ('.MIA  was  ena<  teci  to  ••n>;iire 
greater  effii  leiuy.  effei  tiveness  and 
equity  in  the  exchange  of  funds  t)etw'een 
the  Federal  Government  and  the  States 
For  purposes  of  Federal  .elnnnistrition 
ot  .Stale  supplementary  paviiients.  the 
CMI.\  requires  that  the  transfer  of  fund.'- 
from  the  States  to  SSA  fur  u.se  in  making 
supplementary  payments  be  timed  to 
cone  ide  as  c  loselv  as  possible  with  th<^ 
actual  p.ivment  of  those  funds  lo 
recipients.  While  all  States  are  required 
lo  comply  with  the  funding  le<  hniques 
of  the  r.MIA   pursuant  'o  the 
implementing  regulations  ol  the  I'mted 
Stales  Departn.enl  of  the  Treasury  at  31 
CFR  Fan  Id.  onlv  those  States  whose 
-State  supplementary  pavmen*  programs 
meet  the  reqviirements  of  a  niiKJr 
Federal  assistance  program  i:.  their 
respet  five  States  are  subject  to  the 
interest  liability  pro\isions  of  the  CMIA 
For  those  States  transfers  of 
supplementar\  pavmert  funds  to  SS.A 
which  ar«  not  made  on  due  dites  ,tn^^i 
or  ire  not  made  in  appropriate  amounts 
will  '.ause  the  imposition  al  an  interest 
liabihtv  on  either  the  S'.ite.  or  the 
Federal  Ckjvernmen'  Currentlv.  SSA 
administers  the  stippiemer.tary  pa\  ment 


programs  of  2b  States  and  the  District  of 
Columbia  The  supplementury  payment 
programs  of  12  of  those  States  and  the 
District  of  Columbia  meet  the 
requirements  of  a  major  Federal 
assistance  program  and,  thus,  are 
subject  to  the  interest  liability 
provisions  of  the  CMIA 

Fiach  tnonlh.  States  are  notified  of  the 
amount  of  funds  they  must  transfer  to 
SSA  lo  be  used  in  the  succeeding  month 
to  make  supplementary  payments  and  to 
pay  administration  fees.  .Motification  is 
made,  generally.  7  work  days  before  the 
end  of  the  month.  For  purposes  of 
com.plving  with  the  funding  technique 
requirements  of  the  CMIA  and  its 
implementing  regulations,  all  State 
hinds  must  be  received  by  SSA  by  the 
fifth  Federal  business  day  following  the 
day  the  regularly  recurring  monthly 
supplementary  payments  are  issued. 
This  dale  is  the  State  supplementary 
payment  transfer  date  and  represents 
the  dollar-weighted  average  day  of 
clearance  of  all  SSI/State  supplementary 
payment  checks  and  direct  deposits 
made  to  individuals  in  a  month.  5>ection 
Ifilfi(d)  of  the  Act  and  section  212(b)(3) 
of  Public  Law  93-6R  as  amended  by 
section  13731  of  Public  Law  103-66. 
require  that  the  States  pay 
administration  fees  un  the  same  day 
they  transfer  to  SSA  the  amounts 
net.essa.'-y  to  make  State  supple;n»ntap, 
payments.  However,  the  provisions  of 
the  CMI.A  apply  only  to  the  amounts 
transferred  to  .SSA  for  use  in  making 
suppli.'mentary  payments.  Therefore,  the 
in'eresi  provisions  of  the  CMI.A  are 
inapplicable  to  the  payment  of 
idministration  fees  not  made  on  transfer 
dates  and/or  not  made  in  appropriate 
an'ounis  However,  administration  fee 
pavmen'  delinquencies  by  Stales  are 
sub|e<  t  to  the  provisions  of  the  claims 
collection  regulations  at  45  CFR  part  30. 
which  include  the  imposition  of  interest 
.r>  amounts  due  SS.\  These  Department 
of  Health  and  Human  .Sen- ices 
rvvtuia'ions  remain  appiicabie  .ifter 
.Man  h  30  1995  to  the  assessment  of 
interest  on  delinq-ient  administration 
fees  bv  SS.^  pursu.m'  lo  section  10f>(bl 
of  Public  Law  103   296.  the  Social 
Security  Independence  and  Program 
improvements  Ad  of  1994. 

It  IS  not  possible  for  SSA  to  forei  ast 
the  prtH.ise  amoun*  of  State 
expenditures  that  wi!!  be  made  in  the 
subsequent  month  Therefc^.  the 
■iiiiounts  transferred  un  the  State 
supplementTrv  pa^mfcn?  transfer  dale 
an,'  ikisf-d  on  estimates  made  b\  SS.\. 
\fter  the  close  of  the  month  for  which 
'he  amounts  sre  transferred,  when  final 
•  ■xpenditure  figures  become  .'vailabie. 
those  amounts  will  ^w  revealed  tc  be 
•Mther  more  or  less  than  actinllv 


expended,  therefore  triggering  an 
interest  liability  on  either  the  Slate  or 
the  Federal  Government.  Current 
regulations  do  not  reflect  the  CMIA 
requirement  that  supplementary 
payment  funds  be  transferred  to  SSA  on 
the  date  of  average  clearance  of  SSI/ 
supplementary  payments,  nor  do  they 
authorize  the  charging  or  payment  ot 
interest  by  either  SSA  or  the  States  with 
regard  to  the  transfer  of  State 
supplementary  payment  funds. 

Proposed  Policy 

We  propose  to  amend  the  regulations 
at  §§  416.2010(b)  and  416.2090  to  reflect 
the  provisions  section  13731  of  Public 
Law  103-66  that  require  SSA  to  charge 
States  an  administrative  fee  for 
administering  their  State  supplementary 
payments  and  authorize  SSA  to  charge 
States  an  additional  sei^ices  fee  for 
services  not  customanly  performed. 
Examples  of  services  not  customarily 
provided  States  and  thus,  for  which  an 
additional  fee  will  be  charged  if  SSA 
agrees  to  perfonn  them,  are  presented 
below.  The  list  is  not  intended  lo  be 
inclusive.  Any  and  all  additional 
services  performed  by  SSA  at  the 
request  of  a  State  will  be  .subject  to  the 
services  fee,  including: 

•  The  collection  and/or  verification  of 
additional  information  in  the  claims  or 
redetermination  process  which  SSA 
does  not  now  typically  or  usually 
<,ollecl  and'or  verify: 

•  The  modification  of  a 
supplementary  payment  level  variation 
or  replacement  of  a  supplementary 
payment  level  variation,  resulting  in  a 
variation  more  labor  intensive  or 
otherwise  more  costly  to  administer 
than  variations  normally  administered 
by  S.SA: 

•  The  modification  or  expansion  of 
the  existing  SSI  Quality  Assurance 
sample  that  would  increa.se  the  level  of 
reporting  usually  performed  by  SSA: 

•  The  developmPiil  and  issuance  of 
notices  to  SSI/Slate  supplementary 
payment  recipients  in  the  State  beyond 
those  nnrmially  provided: 

•  The  revision  of  State  supplementary 
payment  amounts  which  requires 
software  changes  in  the  SSI  payment 
system  not  otherwise  necessary  Such 
revisions  would  be  other  than  the 

(  ustomary  revisions  associated  with 
annual  cost-of-living  adjustments  to  the 
rederai  benefit  rate; 

•  The  provision  of  more  detailed  or 
frequent  accounting  data  or  reports;  and 

•  .X  service  that  '.vciild  require  SSA  to 
engage  in  software  development  nr 
modification  and/or  reprogramming 
I'fforts  not  normally  undertaken 

We  also  propose  to  amend  the 
regulations  at  «»41fi  20O0(:.)(2)  to 
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provide,  consistent  with  our  present 
procedure,  that  all  State  funds  to  be 
used  by  SSA  to  make  monthly 
supplementary  payments  and  to  pay 
administration  fees  for  that  month,  as 
estimated  by  SSA,  must  be  on  deposit 
with  SSA  by  the  fifth  Federal  business 
day  following  the  day  the  regularly 
recurring  monthly  supplementary 
payments  are  issued.  This  paragraph 
would  also  provide  that  any  additional 
services  fees  are  to  be  on  deposit  with 
SSA  on  the  date  specified  by  SSA.  In 
addition,  we  propose  to  amend 
§  416.2090(b)  to  clarify  that 
administration  and  additional  services 
fees  are  included  in  SSA's  accounting  of 
Stale  funds  and  to  reflect  the  fact  that 
SSA  and  the  States  may  now  incur 
interest  charges  with  respect  to  the 
adjustment  and  accounting  of  State 
supplementary  payment  funds  in 
accordance  with  the  CMIA  and 
implementing  regulations  of  the  United 
States  Department  of  the  Treasury. 

We  also  propose  to  make  technical 
revisions  to  the  regulations  in  Subpart  T 
that  are  unrelated  to  the  provisions  of 
OBRA  of  1993  and  the  CMIA.  Section 
184  of  Public  Law  97-248.  enacted 
September  3,  1982.  phased  out  the  hold- 
harmless  provisions  of  the  Social 
Security  Act.  In  order  to  reflect  the  fact 
that  these  provisions  are  now  obsolete, 
we  propose  to  delete  the  hold-harmless 
regulations  at  §§  416.2010(b)  (except  for 
the  last  sentence  which  is  unrelated  to 
the  hold-harmless  protection  and  which 
will  be  inserted  at  the  end  of 
§§  416.2005(d)).  416.2080,  416.2082, 
and  416.2085  per  SSA's  June  1.  1995. 
report  to  President  Clinton  on 
Eliminating  and  Improving  Regulations, 
and  to  amend  the  regulations  at 
§§  416.2050(b)(1)  and  416.2090  (a)(2) 
and  (d).  Section  416.2010(d)  will  be 
redesignated  as  §  416.2010(c)  and  will 
be  revised  to  indicate  that  agreements 
will  renew  automatically  one  year  after 
the  dale  they  are  signed  for  a  period  of 
one  year  unless  the  State  or  SSA  gives 
written  notice  not  to  renew  at  least  90 
days  before  the  beginning  of  the  new 
period.  The  regulations  now  provide 
that  the  agreements  will  run  until  June 
30,  the  Federal  government's  former  end 
of  a  fiscal  year.  This  proposed  change 
takes  into  consideration  the  fact  that 
States  have  not  signed  their  agreements 
on  one  uniform  date.  Finally,  these 
proposed  rules  would,  in  the  sections 
being  amended,  replace  all  references  to 
the  Secretary'  of  Health  and  Human 
Senices  with  references  to  SSA  to 
reflect  Public  Law  103-296  which, 
effective  March  31, 1995,  established 
SSA  as  an  independent  agency  separate 


from  the  Department  of  Health  and 
Human  Services. 

Regulatory  Procedures 

Executive  Order  J 2866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial^umber  of  small 
entities.  Therefore,  a  re^latory 
flexibility  analysis  as  provided  in  Public 
Law  96-354.  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  impose  no 
reporting/recordkeeping  requirements 
subject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006.  Supplemental  Security' 
Incomel 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  security 
income. 

Dated:  April  16. 1996. 
Shirley  Chater. 

Commissioner  of  Social  Security. 

Subpart  T  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  416  —{AMENDED] 

Subpart  T — [Amended] 

1.  The  authority  citation  for  subpart  T 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1616. 1618.  and 
1631  of  the  Social  Security  Act  (42  L'.S.C. 
902(a)(5),  13828. 1382g.  and  1383):  sec.  212. 
Pub.  L.  93-66.  87  Stat.  155  (42  L'.S.C.  138? 
note):  sec.  8(a).  (b)(l)-(b)(3).  Pub.  L.  93-233. 
87  Stat.  956  (7  U.S.C.  612c  note  and  1431 
note  and  42  U.S.C.  1382e  note);  sees.  l(a)-(c) 
and  2(a).  2(b)(1).  2(b)(2).  Pub.  L.  93-335.  88 
Stat  291  (42  U.S.C.  1382  note.  1382e  note). 

2.  Section  416.2005  is  amended  by 
revising  paragraph  (a),  removing  "the 
Secretary"  and  adding  "SSA"  in  the 
heading  and  each  time  it  appears  in 
paragraphs  (b)-(d)  and  adding  a 
sentence  to  the  end  of  paragraph  (d)  to 
read  as  follows: 


f  41 6.2005    Administratiofi  agreements 
wtthSSA. 

(a)  Agreement-mandatory  only. 
Subject  to  the  provisions  of  paragraph 
(d)  of  this  section,  any  State  having  an 
agreement  with  the  Social  Security 
Administration  (SSA)  under 

§  416.2001(c)  may  enter  into  an 
administration  agreement  with  SSA 
under  which  SSA  will  make  the 
mandatory  minimum  supplementary 
payments  on  behalf  of  such  State.  An 
agreement  under  §  416.2001(c)  and  an 
administration  agreement  under  this 
paragraph  may  be  consolidated  into  one 
agreement. 
«        •        •        •        * 

(d)  •   *   *  If  the  State  elects  options 
available  under  this  subpart  (specified 
in  §§416.2015  through  416.2035).  such 
options  must  be  sjiecified  in  the 
administration  agreement. 

3.  Section  416.2010  is  amended  by 
removing  p>aragraph  (b).  redesignating 
paragraphs  (c)  through  (0  as  paragraphs 
(b)  through  (e),  removing  "the 
Secretary"  and  adding  "SSA  "  each  time 
it  appears  in  paragraphs  (a),  (d)  and  (e). 
and  by  revising  redesignated  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§  41 6.201 0    Essentials  of  ttie  administration 

agreements. 

•         »         •         •         • 

(b)  Administrative  costs.  (1)  SSA  shall 
assess  each  State  that  had  elected 
Federal  administration  of  optional  and/ 
or  mandatory'  State  supplementary 
payments  an  administration  fee  for 
administering  those  payments.  The 
administration  fee  is  assessed  and  paid 
monthly  and  is  derived  by  multiplying 
the  number  of  State  supplementary 
payments  made  by  SSA  on  behalf  of  a 
State  for  any  month  in  a  fiscal  year  by 
the  applicable  dollar  rate  for  the  fiscal 
year.  The  number  of  supplementary 
payments  made  by  SSA  in  a  month  is 
the  total  number  of  checks  issued  and 
direct  deposits  made  to  recipients  in 
that  month,  that  are  composed  in  whole 
or  in  part  of  Stale  supplementary  funds. 
The  dollar  rales  are  as  follows: 

(i)  For  fiscal  year  1994.  Si. 67; 

(ii)  For  fiscalvear  1995.  S3. 33. 

(iii)  For  fiscal  year  1996.  $5.00;  ana 

(iv)  For  fiscal  year  1997  and  each 
succeeding  fiscal  year.  S5.00.  or  such 
different  rate  as  determined  by  SS.^  to 
be  appropriate  for  any  particular  State, 
taking  into  account  the  complexity  of 
administering  the  Stale's  supp'lementan. 
payment  program. 

(2)  SSA  shall  charge  a  State  an 
additional  services  fee  if.  at  the  request 
of  the  State.  SS.^  agrees  to  provide  the 
Slate  with  additional  .services  beyond 
the  level  customarily  provided  in  the 
administration  of  State  supplementary 
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pa\nients  The  iiiiditionai  s*!r\ites  fet- 
shall  b<'  m  an  aiiumr.t  that  SSA 
liHtermmes  is  n»'(  t'ssar\  ti)  cover  all 
(usts   m(;luiiiii»;  iiidiriHt  costs,  iiu  urrt'd 
hv  ihe  Federal  government  in  furnishini{ 
the  additional  ser\ ties.  SSA  is  not 
required  to  perform  anv  additional 
serv  u  es  requested  bv  a  State  and  ma\ . 
,it  Its  sole  discretion,  refus*;  to  pertorin 
those  .idviitional  ser\  u  es  .-Sn  additional 
services  tee  i  haryed  .i  State  may  b«'  a 
iine-tirne  charge  iir   if  the  furnished 
services  .esult  m  onj^om^  costs  to  the 
Federal  Government,  a  monthU  or  less 
frequent  charye  to  the  State  tor 
providinj^  such  services 

|( )  Aiirffutcnt  period   The  if^reement 
period  for  a  State  which  has  elected 
Fe<ieral  administration  of  its 
supplementary  payments  will  evteiul  for 
one  \e.)r  from  the  dale  tlu-  axreemei:t 
WIS  sii^ned  unless  otherwise  liesignati-il 
The  agreement  will  be  aulomatu  all\ 
renewed  for  a  period  of  one  year  unless 
either  the  State  or  S.SA  gi\es  written 
nntiie  not  to  r»'iiew.  at  least  'JO  dtt\s 
before  the  Sexinnin^  of  the  new  period 
For  a  State  to  elect  P'edernI 
administration,  it  must  notitv  SSA  of  ils 
intent  to  enter  into  an  agreenient. 
furnishing  the  necessarv  payment 
spe<  itlr.ations,  nt  least  120  davs  before 
the  first  day  of  the  month  for  which  it 
wishes  Federal  administration  lo  begin 
and  have  exe<  uted  such  .igreement  at 
least  30  days  before  such  day 
•         «         •         •         • 

4  Paragraph  (b)(1)  of  section  416.2050 
is  amended  by  removing  the  phrase  "(as 
defined  in  *)41f>  2085(e))"  and  removing 
"the  Secj-pfarv  '  and  adding  SSA"  each 
time  it  appears 

§416  2080     [Removed] 

5  Se<  iio'i  4U'  jiiHO  is  removed 


$416.2082     [Removed] 

t)    Se<  tint-  4  111  iCH. 


s  rfitii'V  eO. 


§410.2085     [Removed] 

"    Sei  tion  41H  ZOH.'i  IS  reiiio\ed 
H   StH  tion  41tv2(HVl  l^  .inieiided 
removing    the  Se(  retar\     .iikI  ('.daiiig 
"SSA    each  time  it  appears  in 
paragraph  (i  ),  bv  removing  the  phrase 
■for  purposes  of  *»41h  jortO'   at  the  end 
of  paragraph  (d).  and  bv  revising  the 
section  heading  and  paragrapfis  (a)  and 
ibi  to  read  as  follow-. 

§  41 6.2090    State  fund*  transferred  tor 
supplementary  payments. 

[a]  t'nynifn'  tnin'^t'T  iind  ndni'itiuf'iit 
( 1 )  .Any  State  which  has  entered  into  an 
agreement  with  SS.\  which  provides  for 
Feileral  ad*nintstraiioti  of  sm  h  State's 
supplwrtentarv  pavmenis  sh  ili  transfer 
to  SSA 

(i)  An  amount  of  funds  equal  to  SSA's 
estimate  of  State  suppleiiif-iitarv 


payments  for  any  month  which  shall  be 
made  by  SSA  on  behalf  of  such  State: 

(ill  An  amount  of  funds  equal  to 
SSA  s  estimate  of  administration  fees  for 
anv  sui  h  month  determined  in  the 
manner  described  in  §416.2010(b)(lh 
and 

(ill)  If  applicxjble.  an  amount  of  funds 
equ.il  to  SS.A's  determination  of  the 
I  usts  iiu  urrt^d  by  the  Federal 
government  in  furnishing  additional 
sen.  11  es  for  the  Stale  as  described  in 
!?41ft  2U10lb)(2! 

(2)  in  order  for  SSA  to  make  Stale 
supplemeniarv  payments  on  behalf  of  a 
State  for  any  month  as  provided  by  the 
agreement,  the  estimated  amount  of 
State  funds  referred  to  in  paragraph 
(a)(l)(i)  of  this  stH:tion.  necessary  to 
make  those  payments  for  the  month, 
together  with  the  estimated  amount  of 
adm. lustration  fees  referred  to  in 
paragraph  (a)(l)ln)  of  this  section,  for 
that  month,  must  be  on  deposit  with 
SSA  on  the  Stale  supplementary 
payment  transfer  date,  which  is  the  fifth 
Federal  business  dav  following  the  day 
in  the  month  that  the  regularly  re<'umng 
monthly  supplemental  security  income 
pas  ments  are  issued  The  additional 
serv  1 1  es  fee  rt'ferri,"d  to  in  para^jraph 
(aUl)(iiil  of  this  section,  shall  lie  on 
deposit  with  SSA  on  the  date  spe(  died 
by  SSA  The  amount  of  State  funds  paid 
to  SS.\  for  State  supplementan 
payments  and  the  amount  paid  for 
administration  fees  will  be  adjusted  as 
necessary  to  maintain  the  balance  with 
Slate  supplementary  payments  paid  out 
b\  SSA  nn  behalf  of  tiie  State,  ai.d 
administration  tees  owed  to  SSA. 
respectively. 

(n)  Arrounfmg  of  Statf  funds.  (1 )  As 
soon  as  feasible,  after  the  end  of  each 
calendar  month.  SSA  will  provide  the 
State  with  a  statement  showing, 
t  umulatively.  the  total  amounts  paid  by 
SSA  on  behalf  of  the  State  during  the 
(  urrent  Federal  fisi^l  year:  the  fetis 
charged  by  SSA  to  administer  such 
supplementary  payments:  any 
additional  ser\.i<:es  fees  charged  the 
State  the  Slate  s  total  liability  therefore; 
and  the  end-of-month  balance  of  the 
Slates  cash  on  deposit  with  SSA. 

(2)  SSA  shall  provide  an  accounting 
of  State  funds  received  as  Slate 
siipplemenlarv  payments, 
administration  fees,  and  additional 
ser\  ices  fees,  within  three  calendar 
months  following  the  terminalion  of  an 
Igreement  under  *»  416.20O.S. 

(31  Adjustments  will  be  made  because 
of  State  funds  due  and  payable  or* 
amounts  of  State  funds  recovered  for 
(alendar  months  for  which  the 
agreement  was  in  effect  Interest  will  be 
in(  urred  by  SSA  and  the  Slates  with 
respef  t  to  the  ad|ustment  and 


accounting  of  State  supplementary 
payments  funds  in  accordance  with 
applicable  laws  and  regulations  of  the 
United  Stales  Department  of  the 
Treasury. 

•  •  *  •  M 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-06-003] 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Lower  Grand  River,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Iberville 
Parish  School  Board,  the  Coast  Guard  is 
considering  a  change  to  the  regulation 
governing  the  operation  of  the  pontoon 
drawbridge  on  LA  State  Road  77  across 
the  Lower  Grand  River  (Intracoastal 
Waterway,  Morgan  Ciitv  to  Port  .Mien, 
Alternate  Route)  mile  47.0  at  Grosse 
Tete.  Iberville  Parish,  Louisiana 

The  proposed  regulation  would 
require  that  the  bridge  open  on  signal; 
except  that  from  fi  a.m  lo  8  a.m.  and 
from  2:30  p  m.  lo  4  .30  p.m  .  Monday 
through  Friday,  other  than  Federal 
holidays,  and  only  during  the  months 
when  local  schools  are  in  session,  the 
bridge  would  be  permitted  lo  remain 
closed  to  navigation  for  the 
uninternipted  crossing  of  school  bus 
and  other  vehicular  traffic. 

Presently,  the  draw  of  the  bridge  is 
required  to  open  on  signal,  except  that 
from  6  a.m  lo  7:30  a.m.  and  from  2:30 
p.m.  to  4  p  rn.,  Monday  through  Friday, 
other  than  Federal  holidays,  and  only 
during  the  months  when  local  schools 
are  in  session,  the  bridge  need  not  open 
for  navigation. 

This  action  would  extend  the  closure 
time  in  the  moniing  and  afternoon  by 
one-half  hour  to  accommodate  school 
buses  which  must  adhere  to  schedules 
based  on  new  staggered  starting  times 
for  the  Iberville  Parish  Schools.  This 
action  would  benefit  school  children  in 
their  timely  arrival  at  school,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  lune  25,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District.  501  Magazine  Street, 
New  Orleans  Louisiana  70130-3396,  or 
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may  be  delivered  to  Room  1313  at  the 
same  address  between  8:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (504)  589-2965. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Johnson,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Background  and  Purpose 

The  Iberville  Parish  School  Board  has 
requested  the  regulation  because  a  new, 
staggered  starting  time  has  been 
implemented  for  the  schools  in  the 
Parish.  The  extension  of  the  morning 
and  afternoon  closure  for  the  LA  77 
bridge  will  assist  school  buses  in 
^  transporting  the  students  to  and  from 
their  classes  in  a  timely  manner.  The 
new  proposed  regulation  would  allow 
for  the  firee  flow  of  vehicular  traffic, 
while  still  sendng  the  reasonable  needs 
of  navigational  interests. 

Discussion  of  Proposed  Rules 

The  LA  77  bridge  is  a  pontoon  bridge. 
Navigational  clearances  provided  by  the 
bridge  are  2.0  feet  vertical  above  mean 
high  water  in  the  closed  to  navigation 
position  and  unlimited  vertical 
clearance  in  the  open  to  navigation 
position.  Horizontal  clearance  is  125.0 
feet.  Navigation  on  the  waterway 


consists  of  tugs  with  tows,  commercial 
fishing  vessels,  occasional  small  oil 
field  work  boats  and  recreational  craft. 
Data  obtained  from  the  Louisiana 
Department  of  Transportation  and 
Development  show  that,  during  a  six 
month  period  ending  late  in  August 
1995,  the  number  of  vessels  that  passed 
the  bridge  during  the  proposed 
extended  half-hour  closure  (7:30  a.m.  to 
8:00  a.m.,  Monday  through  Friday) 
totaled  242.  This  breaks  down  to  about 
1.3  vessels  per  day  during  this  half-hour 
period.  Since  this  count  includes 
vessels  that  were  waiting  because  of  the 
already  in  effect  one  and  one-half  hour 
closure,  1.3  vessels  are  a  very  minimal 
amount  of  traffic  being  detained.  The 
Coast  Guard  feels  that  this  request  for  a 
one-half  hour  extension  is  reasonable. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Since  the  proposed  rule  also 
considers  the  needs  of  local  commercial 
fishing  vessels,  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If.  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  rule  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 


way  and  to  what  degree  this  rule  will 
economically  effect  it. 

Collection  of  Information 

TTiis  p'oposal  contains  no  coUection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the . 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  46:  33 

CFR  1.05-l(g) 

2.  In  section  117.478,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1 17.478    Lower  Grwid  River. 

***** 

(b)  The  draw  of  the  LA  77  bridge,  mile 
47.0  (Alternate  Route)  at  Grosse  Tete. 
shall  open  on  signal;  except  that,  from 
about  August  15  to  about  June  5  (the 
school  year),  the  draw  need  not  be 
opened  from  6  a.m.  to  8  a.m.  and  from 
2:30  p.m.  to  4:30  p.m.,  Monday  through 
Friday  except  Federal  holidays.  The 
draw  shall  open  on  signal  at  any  time 
for  an  emergency  aboard  a  vessel. 
***** 

Dated:  February  14, 1996. 
R.C  North, 

Rear  Admiral.  VS.  Coast  Guard.  Commander 

Eighth  Coast  Guard  District. 

IFR  Doc  96-10083  Filed  4-25-96,  845  am) 

MLUNC  COOC  4t10-14-M 


18334 


Federal  Register  /  Vol.  61.  No.  82  /  Friday.  April  26.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  82  /  Friday.  April  26,  1996  /  Proposed  Rules 


18535 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  SE4434/P-661:  FRL-6363-3] 

RtN  2070-^818 

Aluminum  Tha  (O-athylphoapbonata); 
Paaticlda  Tolaranca 

AQENCY:  Environmental  Prote<;tion 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
time-limited  tolerance  for  residues  of 
the  fungicide  aluminum  tns  K> 
ethylphosphonate)  (aLso  referred  to  in 
this  document  as  fosetyl-Al)  in  or  on  the 
raw  agncultural  commodity  blueberry 
The  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  fungicide  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4)  The  time- 
limited  tolerance  for  blueberry  would 
expire  on  Dei:ember  31.  1998 
DATES:  Comments,  identified  by  the 
document  control  number  |PP  5E4434/ 
P-6,Sll.  must  be  received  on  or  before 
May  2H,  199fi 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7')06C).  Cfrue  of 
Pestu  ide  Programs.  Environmental 
Protec:tton  Agency.  401  M  St  .  SW  , 
Washington.  DC  20460  In  person,  bring 
comments  to:  Rm    1 132  CM  #2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202  Comments  and  data  may  also  be 
submitted  to  OPP  bv  sending  electronic 
mail  (e-mail)  to  opp- 
docket®e  pamail.epa.gov 

Elet;tronic  comments  mu.st  be 
submitted  as  an  .ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5  1  file  format  or  ASTJI  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  5E4434/P-6511. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  the 
"SLTPLEMENTARY  INFORMATION" 
section  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information". 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 


with  procedures  set  forth  in  40  CFR  part 
2  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conBdential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1 132  at  the  Vir^nia 
address  given  above,  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail  Hovt  L.  Jamerson,  Registration 
Division  (7505 W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor.  Crystal  Station  #1. 
2800  JefTerson  Davis  Highway, 
Arlington,  VA  22202.  (703)  308-8783;  e- 
mail:iamerson.hoyt®epamail.ep>a.gov. 
SUPPt-EMENTARV  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  (PP) 
5E4434  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Maine.  Michigan.  New  Jersey.  North 
Carolina,  and  Oregon.  This  petition 
requests  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S  C.  346a(e).  amend  40  CFR 
180.415  by  establishing  a  time-limited 
tolerance  for  residues  of  the  fungicide 
fosetyl-Al  [aluminum  tris  (O  ' 
ethylphosphonatejl,  in  or  on  the  raw 
agricultural  commodity  blueberry  at  40 
parts  per  million  (ppm).  The  petitioner 
requested  that  the  tolerance  expire  on 
December  31.  1998.  to  allow  IR-4 
sufficient  time  to  develop  additional 
magnitude  of  residue  data  in  support  of 
a  permanent  tolerance  for  blueberries. 
The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

(1)  A  2-year  feeding  study  in  dogs  fed 
diets  containing  0. 10.000.  20.000.  or 
40.000  ppm  with  a  no-observed-effect 
level  (NOEL)  of  10.000  ppm  (250 
milligrams  (mg)/kilogram  (kg)/day).  The 
lowest-observed-effect  level  (LOH.)  was 
20.000  ppm  (500  mg/kg/day)  based  on  a 
slight  degeneration  of  the  testes. 

(2)  A  2-year  feeding/carcinogenicity 
study  in  rat  fed  diets  containing  0. 
2,000,  8.000.  or  40,000/30.000  ppm  with 
a  systemic  NOEL  of  8.000  ppm  (400  mg/ 
kg/day).  The  40.000  ppm  dose  was 
reduced  to  30.000  ppm  after  the  first 
two  weeks  of  the  study  due  to  the 
occurrence  of  red  urine  and  staining  of 


the  abdominal  fur  in  male  and  female 
rats  dosed  at  40.000  ppm.  Systemic 
effects  (urinary  tract  stone  formation 
and  epithelial  irritation)  were  observed 
at  the  high  dose  level.  The  study  also 
demonstrated  a  significantly  elevated 
incidence  of  urinary  bladder  tumors 
(adenomas  and  carcinomas  combined) 
at  the  highest  dose  tested.  The  tumors 
were  mainly  seen  in  surviving  males  at 
the  time  of  terminal  sacrifice. 

The  registrant  submitted  additional 
information  regarding  the  relationship 
between  the  induction  of  urinary 
bladder  tumors  and  the  presence  of 
urinary  bladder  stones  in  rats,  which 
indicates  that  the  extremely  high  dose 
level  (40.0000/30,000  ppm)  fed  to  rats 
produces  urinary  tract  toxicity  that 
precedes  and  seems  to  lead  to  the 
carcinogenic  response  in  rats. 

(3)  A  2-year  feeding/carcinogenicity 
study  in  mice  fed  diets  containing  0. 
2.500.  10.000.  or  20.000/30.000  ppm. 
The  20.000  ppm  dose  was  increased  to 
30,000  ppm  during  week  19  of  the 
study.  The  NOEL  for  systemic  effects  is 
established  at  20,000/30,000  ppm 
(3.000/4.500  mg/kg/day)  based  on 
hematological  effects.  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  this  study. 

(4)  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  0, 
6.000.  12,000  or  24,000  ppm  with  a 
NOEL  for  reproductive  effects  of  6.000 
ppm  (300  mg/kg/day).  The  LOEL  is 
established  at  12,000  ppm  (600  mg/kg/ 
day)  based  on  decreased  pup  litter  and 
pup  weight. 

(5)  A  developmental  toxicity  study  in 
rats  fed  doses  of  500. 1,000  or  4,000  mg/ 
kg/day  with  a  NOEL  for  developmental 
toxicity  of  1.000  mg/kg/day  based  on  a 
significant  reduction  in  litter  and  fetal 
weight,  a  slight  increase  in 
malformations,  and  increased  skeletal 
variations  at  the  4.000  mg/kg/day  dose 
level. 

(6)  A  developmental  toxicity  study  in 
rabbits  fed  doses  of  125,  250,  or  500  mg/ 
kg/day  with  no  developmental  toxicity 
observed  under  the  conditions  of  the 
study. 

(7)  Fosetyl-Al  was  tested  and  found  be 
negative  for  mutagenic  effects  in  a 
battery  of  studies  designed  to  detect 
gene  mutation,  chromosomal 
aberrations,  and  other  genotoxic  effects. 

(8)  A  metabolism  study  in  rats 
indicates  that  fosetyl-Al  is  hydrolyzed 
to  ethanol,  which  is  excreted  in  expired 
air  as  carbon  dioxide,  and  to  phosphite, 
which  is  excreted  in  the  urine,  hi 
addition,  some  of  th0  compound  is  also 
excreted  unchanged  in  the  urine. 

The  Office  of  Pesticide  Programs'. 
Health  Effects  Division,  Carcinogenicity 
Peer  Review  Committee  (CPRC) 


determined  that  fosetyl-Al  was  not 
amenable  to  classification  using  current 
Agency  cancer  guidelines.  Additionally 
it  was  concluded  that  based  on  a 
mechanistic  evaluation  of  the  only 
tumor  which  occurred  at  exceptionally 
high  doses  (40,000/30,0000  ppm)  in  the 
bladder  of  male  rats  and  possibly  in  the 
bladder  and  renal  pelvis  of  female  rats, 
it  appears  that  humans  are  not  likely  to 
be  exposed  to  doses  of  fosetyl-Al  that 
produce  urinary  tract  toxicity  which 
precedes  and  leads  to  the  carcinogenic 
response  observed  in  rats.  Based  on  the 
available  information,  the  CPRC 
concludes  that  the  pesticidal  use  of 
fosetyl-al  is  unlikely  to  pose  a 
carcinogenic  hazard  to  humans.  EPA 
has.  therefore,  chosen  to  use  the 
Reference  Dose  (RfD)  to  quantify  dietarj' 
risk  to  humans. 

The  Reference  Dose  (RfD)  is 
calculated  at  3.0  mg/kg  of  body  weight/ 
day.  The  RfD  is  based  on  a  NOEL  of  250 
mg/kg/day  from  the  2-year  dog  feeding 
study  and  an  imcertainty  factor  of  100. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  and  the  proposed  tolerance 
for  blueberry  utilizes  2.3  percent  of  the 
RfD  for  the  U.S.  population,  while  the 
TMRC  for  non-nursing  infants  utilizes 
4.6  percent  of  the  RfD.  EPA  generally 
has  no  concern  for  exposures  below  lOP 
percent  of  the  RfD. 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk,  eggs,  or  meat  of  livestock  and 
poultry  since  there  are  no  livestock  feed 
items  associated  with  this  action.  The 
nature  of  the  residue  in  plants  is 
adequately  understood.  An  adequate 
analytical  method,  is  available  for 
enforcement  purposes.  Prior  to  its 
publication  in  the  Pesticide  Analviical 
Manual.  Volume  II  (PAM  II).  the  ' 
enforcement  method  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow.  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
IX:  20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2.  Rm  1128, 1921 
Jefferson  Davis  Hw\'.,  Arlington.  VA 
22202.  telephone:  703-305-5805. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  detennined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
5E4434/P-651]  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  pVnted.  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBL  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crj-stal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
e<:onomy.  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 


known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  or 
require  prior  consultation  as  sp>ecified 
by  Executive  Order  12875  (58  FR  58093. 
October  28. 1993).  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  bv 
Executive  Order  12898  (59  FR  7629. 
February  16.  1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5'U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Part  liM) 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  11.  1996 

Stephen  L.  Johnson. 

Director.  Pt^gistration  Division  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  a<.  follows: 

Authority:  21  L'  S.C.  J4fta  and  371. 

2.  In  §  180.415.  by  adding  a  new 
paragraph  (c),  to  read  as  follows: 
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f  180.415    Aluminum  trts  40- 
•ttiyiptKMpltonat*);  tol«rancM  for  raaiduM. 
•        ■         •         •         « 

(c)  Time-limited  tolernnces  are 
established  for  residues  of  the  fungicide 
alumuium  tris  (O-ethylphosphonale)  in 
or  on  the  followmg  raw  agricultural 
commodities: 


Cooimoditv 


Parts  per 
milion 


Blu«berry 


40 


ExptratKXi 
date 


Dec.  31, 
1998 
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40  CFR  Part  180 

\PP  5E459<VP«52;  FRL-6363-S1 

RIN  2070-AB18 

Qutzaiofop  Ethyl;  Proposed  Tolerance 
for  Residues  on  Pineapple 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACnOM:  Proposed  Rule. 


SUMMARY:  EPA  proposes  to  establish  a 
tolerance  tor  the  residues  of  the 
herbicide  quizalofop-p  ethvl  tester  and 
Its  acid  metabolite  quizalofop-p  and  the 
S  enantiomers  of  both  the  os'er  and  the 
acid,  all  expressed  as  quizalofop-p-ethyl 
ester,  in  or  on  the  raw  agricultural 
commodity  pineapple  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
herbicide  was  requested  in  a  petition 
submitted  bv  the  Interregional  Research 
Project  No.  4  (IR-4) 
DATES:  Clomments.  identifie<l  by  the 
docket  number  |PP  5E4590/P652!,  must 
be  received  on  or  before  May  28   1996. 
ADDRESSES:  By  mail,  submit  written 
comments  to   Public  Response  and 
Program  Resources  Branch   Field 
Operations  Division  (7S0f>r)   Office  of 
Pesticide  Programs,  Environmental 
Pmtettion  .Ageiitv,  4(il  M  St  ,  .S\V  , 
Washington.  FX"  2046U  In  person,  bring 
comments  to  Rm   11.12  CM  «2,  1921 
lefferson  Davis  Highwav,  .Arlington,  V.A 
22202,  C.oni.nients  and  data  r:i;iv  also  L»« 
submitted  to  OPP  by  sending  electronic 
mail  (e-maii)  t:i  npp- 
docketdepamaii.epa.gov. 

ElectrntiK  '  oiunients  must  be 
i,'jbmittpii  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption,  f.omincnts  .ind  data  will 
also  bt;  uciejited  on  il.sks  in 
WordPerfect  .t  1  file  format  or  .ASCII  file 
format   All  Luinments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF  5t4590/P[>52|. 


Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Dejjository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  the 
■SUPPLEMENTARY  INFORMATION" 
section  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays 

FOR  FURTHER  INFORtMATIOM  CONTACT:  By 
mail:  Hoyt  L.  [amerson.  Registration 
Division  (7505  W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency  401  M  St.  SW,,  Washington.  DC 
20460  Office  location  and  telephone 
number;  Sixth  Floor,  Crystal  Station  #1. 
2800  lefferson  Davis  Highway, 
Arhngton.  VA  22202,  (703)  308-8783.  e- 
mail:  )amerson.hoyt®epamail. epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P  O.  Box  231,  Rutgers 
Universitv.  New  Brunswick.  N|  08903. 
has  submitted  pesticide  petition  (PP) 
5E4590  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
Hawaii.  This  petition  requests  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  amend  40  CFR  180.441  by 
establishing  a  tolerance  for  combined 
residues  of  the  herbicide  quizalofop-p 
ethyl  ester  !ethyl  (fl)-(2-(4-((6- 
chloroquino.xalin-2-yl)oxy)phenoxyll)- 
propanoatel.  and  its  acid  metaboljte 
quizalofop  p  ■fl-(2-l4-((6- 
thloroquinoxrtlin-2yl)ox\)pheno.xvi) 
propanoic  acidi,  and  the  S  enantiomers 
of  both  the  ester  and  the  acid,  all 
expressed  as  quizalofop-pethyl  ester,  in 
or  on  the  raw  agricultural  commodity 
pineapple  at  0  1  part  per  million  (ppm) 
IR  4  p'-oposed  that  use  of  quizalofop 
ethyl  on  pincnpple  be  hmited  to  H.-iwaii 
based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 


Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  Several  acute  toxicology  studies 
placing  technical-grade  quizalofop  ethyl 
in  Toxicity  Category  III. 

2.  An  18-month  carcinogenicity  study 
with  CI>1  mice  fed  diets  containing  0, 
2,  10.  80  and  320  ppm  (equivalent  to  0, 
0.2.  1.5.  12,  and  48  mg/kg/day)  with  no 
carcinogenic  effects  observed  under  the 
condiUons  of  the  study  at  levels  up  to 
and  including  80  ppm.  There  was  an 
elevated  incidence  of  hepatocellular 
adenomas  and  carcinomas  combined  in 
CD-I  male  mice  at  the  320  ppm  dose 
level,  which  exceeded  the  maximum 
tolerated  dose  (MTD). 

3.  A  2-year  chronic  toxicity/ 
carcinogenicity  study  in  rats  fed  diets 
containing  0.  25. 100  and  400  ppm 
(equivalent  to  0,  0.9,  3.7.  and  15.5  mg/ 
kg/day  for  males  and  0.1.1.4.6.  and 
18.6  mg/kg/day  for  females)  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study.  The  no- 
observed-effect-level  (NOEL)  for 
systemic  toxicity  is  established  at  25 
ppm  (0.9  mg/kg/day)  based  on  red  blood 
cell  destruction  in  males,  and  slight/ 
minimal  centrilobular  enlargement  of 
the  liver  in  females  at  the  100  ppm  dose 
level. 

4.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  0,  0,625.  2.5.  and  10 
mg/kg/day  with  a  NOEL  of  10  mg/kg/ 
day,  the  highest  dose  tested  (HDT). 

5.  A  developmental  toxicity  study  in 
rats  fed  dosage  levels  of  C,  30.  100,  and 
300  mg/kg/'day.  with  no  developmental 
effects  observed  under  the  conditions  of 
the  study.  The  NOEL  for  maternal 
toxicity  is  established  at  30  mg/kg/day. 

6  A  developmental  toxicity  study  in 
rabbits  fed  dosage  levels  of  0,  7.  20.  and 
60  mg/kg/day  with  no  developmental 
effects  obsened  under  the  conditions  of 
the  study.  The  NOEL  for  maternal 
toxicity  is  established  at  20  mg/kg/day 
based  on  decreases  in  food  consumption 
and  bodv  weight  gain  at  60  mg/kg/dav 
(HDT).  " 

7.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0.  25, 
100  and  400  ppm  (equivalent  to  0.  1.25. 
5.  and  20  mg/kg/day  with  a  NOEL  for 
developmental  toxicity  at  25  ppm  based 
on  an  increase  in  liver  weight  and 
increase  in  the  incidence  of 
eosinophillic  changes  in  the  hver  at  100 
ppm.  The  NOEL  for  parental  toxicity  is 
established  at  100  ppm  based  on 


decreased  body  weight  and  premating 
weight  gain  in  males  at  the  400  ppm 
dose  level. 

8.  Mutagenicity  data  included  gene 
mutation  assays  with  E.  coli  and  S. 
typhimurium  (negative);  DNA  damage 
assays  with  B.  subtilis  (negative);  and  a 
chromosomal  aberration  test  in  Chinese 
hamster  cells  (negative).  OPP's  Health 
Effects  Division,  Carcinogenicity  Peer 
Review  Committee  (CPRC)  has 
evaluated  the  rat  and  mouse  cancer 
studies  for  quizalofop  ethyl  along  with 
other  relevant  short-term  toxicity 
studies,  mutagenicity  studies,  and 
structure-activity  relationships.  The 
CPRC  has  classified  quizalofop  ethyl  as 
a  Group  D  carcinogen  (not  classifiable  as 
to  human  cancer  potential).  The  Group 
D  classification  is  based  on  an 
approximate  doubling  in  the  incidonce 
of  male  mice  Uver  tumors  between 
controls  and  the  high  dose.  This  finding 
was  not  considered  strong  enough  to 
warrant  the  classification  of  a  Category- 
C  (possible  human  carcinogen);  the 
increase  was  of  marginal  statistical 
significance,  occurred  at  a  high  dose 
which  exceeded  the  predicted  MTD, 
and  occurred  in  a  study  in  which  the 
concurrent  control  for  liver  tumors  was 
somewhat  low  as  compared  to  the 
historical  controls,  while  the  high  dose 
control  group  was  at  the  upper  end  of 
previous  historical  control  groups.  No 
new  cancer  studies  are  required  for 
quizalofop  ethyl  at  this  time. 

The  Reference  Dose  (RfD)  for 
quizalofop  ethyl  is  calculated  at  0.009 
mg/kg  of  body  weight/day.  The  RfD  is 
based  on  the  NOEL  of  0.9  mg/kg/day 
from  the  2-year  rat  feeding  study,  and 
a  uncertainty  factor  of  100.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  and  the  proposed  tolerance 
for  pineapple  utilizes  2.5  percent  of  the 
RfD  for  the  overall  U.S.  population  and 
10.6  percent  of  the  RfD  for  non-nursing 
infants  (the  population  most  highly 
exposed).  EPA  generally  has  no  concern 
for  dietary  exposures  below  100  percent 
of  the  RfD. 

The  nature  of  the  residues  in  livestock 
is  adequately  understood.  A  bovine 
feeding  study  using  quizalofop  ethyl 
ester  shows  that  finite  residues  will 
occur  from  the  feeding  of  treated 
commodities  or  their  processed  feed 
items.  The  established  tolerances  in 
milk,  and  in  fat,  meat,  and  meat 
byproducts  of  cattle,  goats,  and  hogs, 
horses  and  sheep  are  adequate  to  cover 
secondary  residues  resulting  from  this 
use  on  pineapple.  Food  and  feed 
tolerances  are  not  required  in 
association  with  this  action.  EPA 
concludes  that  the  results  of  a  pineapple 
processing  study  show  that  residues  of 


quizalofop-p  ethyl  ester  do  not 
concentrate  in  the  processed 
commodities  juice  or  wet  pulp 
(pineapple  process  residue) . 

The  nature  of  the  residue  in  pineapple 
is  adequately  understood  for  the 
purposes  of  this  tolerance.  An  adequate 
analytical  method  (HPLC-UV)  is 
available  for  enforcement  purposes. 
Prior  to  its  publication  in  the  Pesticide 
Andytical  Manual,  Volume  II  (PAM  II). 
the  enforcement  method  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow.  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
IX:  20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2,  Rm  1128,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  telephone:  7'03-305-5805. 
There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  IPP 
5E4590/P6521  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-Docket@ppaniai  1 .  epa  .go  v 


Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulator)'  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"): 
(2)  creating  serious  inconsistenc>  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  anotlier  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 
October  28. 1993).  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994). 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant'  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Fle.xibilitv  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5'U.S.C..  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  nev>  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
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reqiurf  ments  do  not  have  >i  significant 
etonomic  impact  on  a  subsiantial 
numbwr  of  small  entities.  A  certification 
statement  lo  this  effect  was  published  in 
the  Federal  Register  of  Mav  -).  1981  (46 
PR  24950) 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protetJion. 
Administrative  practice  and  procedure, 
.\>{rirultural  lommodities.  F'esticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated   .^pril  16.  \9m 
Peter  Caulkins, 

Acting  DirfKtor,  Registration  Division,  Office 
of  Pesticide  Progrums 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  Jl  I'  SC  MH»  ami  J7l 

2.  In  t(  180.441.  by  adding  a  new 
paragraph  (d).  to  read  as  follows: 

)  180.441     Quiialotop  ethyl;  tolerances  for 
residue*. 

•  •  *  •  « 

(d)  Tolerances  with  regional 
registration,  as  defined  in  *»  180.1(nl,  are 
established  for  the  combined  msidues  of 
the  herbicide  quizalofop-p  ethyl  ester 
lethyl  (/?)-(2-|4-((6-  chloroquinoxahn-2- 


yl)oxy)pheno\y)-propanoatel,  and  its 
acid  metabolite  quizalofop-p  (/?-(2-(4((6- 
chloroquinoxalin-2- 
yl)oxy)phenoxyl)propanoic  acid],  and 
the  S  enantiomers  of  both  the  ester  and 
the  acid,  all  expressed  as  quizalofop-p- 
ethyl  ester,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 


Parts  per 
million 


Pineapple 


0.1 


jFR  Doc  96-10;i85  Filed  4-25-96;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7164] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 

Management  Agency. 

ACTION:  Proposed  rule;  correction. 


SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Modified 
Determinations  of  base  (1%  annual 
chance)  flood  elevations  previously 


published  at  61  FR  6601  on  February  21, 
1996.  This  correction  document 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Town  of 
Owego.  Tioga  County,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Buckley,  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SW., 
Washington.  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
gives  notice  of  the  correction  to  the 
Notice  of  Proposed  Modified 
Determinations  of  base  (1%  annual 
chance)  flood  elevations  for  selected 
locations  in  the  Town  of  Owego. 
previously  published  at  61  FR  6601  on 
February  21,  1996,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-^48)),  42  U.S.C.  4001-4128,  and  44 
CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance,  Floodplains. 

On  page  6605,  in  the  February  21, 
1996  issue  of  Federal  Register,  in  the 
fourth,  fifth,  and  sixth  column,  the  first 
entry  under  "Owego  (Town),  Tioga 
County",  is  corrected  to  read  as  follows: 


State 

CtyAown/county     ^""=«^'  "~^ 

Location 

•Depth  in  feet  above 

grotind.  'Elevation  in  feet 

(NGVD) 

Existing      j     Modified 

New          Owego  (Town)       Susquehanna         Approximately  1.4  mtles  downstream  of  Apalachin  Creek  '823  |              *822 

York.           Tioga  County     ,      River                                                                                                                                                              j 

iCatalog  of  FederHl  D«>nieslir  Assiistance  No. 
83  100.  'Flix.d  hisuranc.e") 

Dated   April  1'.  1^96. 
Richard  W.  Krimni, 
.■\itin^  A'i'^ot  :ijte  Director  (or  Mitigation. 
IFRDcH    9h-10j:-4  Filfd  4-25-9<):  8:45  ami 

BItUNC  COOC  (71S-04-P 


ACTION:  Petition  for  rulemaking. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[WT  Docket  No.  96-86;  DA  96-604] 

Wireless  Services;  National 
Communications  Services  System 
Petition 

AGENCY:  Federal  Communications 
Cuminissiori, 


SUMMARY:  The  Commission  seeks 
r.omment  on  a  petition  for  rulemaking 
filed  by  the  National  Communications 
System  requesting  that  the  Commission 
adopt  rules  to  provide  'priority  acf;ess " 
to  cellular  spectrum  for  National 
Security/Emergency  Preparedness 
responsiveness.  The  action  is  taken  to 
establish  a  record  upon  which  to  base  a 
derision  on  this  issue. 
DATES:  Comments  are  due  on  or  before 
June  3,  1996.  and  reply  comments  are 
due  on  or  before  )uly  2,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  205154. 
FOR  FURTHER  INFORMATION  CONTACT: 
K.jl«.'.-t  McNamara  Wireless 
Ti.-!ecommui!rv;atiCins  Bui-eau  Private 
WirelesP  Division,  (202)  418-0680. 


SUPPLEMENTARY  INFORMATION: 

Petition  for  Rulemaking  Filed; 
Commission  Seeks  Comment  on 
Petition  for  Rulemaking  Filed  by 
National  Conununications  System 

Comments  Due:  June  3, 1996;  Replies 
Due:  )uly  2, 1996 

On  October  19,  1995.  the  National 
Communications  System  ("NCS"), 
through  the  Secretary  of  Defense  as  an 
Exef;utive  Agent  of  the  NCS,  filed  a 
Petition  for  Rulemaking  requesting  the 
Commission  to  adopt  rules  to  provide 
"priority  access"  to  cellular  spectrum 
for  National  Security/Emergency 
Preparedress  (NS/EP)  responsiveness. 
Specifically.  NCS  requests  that  the 
Commission  establish  the  Cellular 
Priority  Access  Ser\'ice  (CPAS). 


Summarv'  of  NCS  Petition 

The  NCS  contends  in  its  petition  for 
rulemaking  that  cellular  usage  by  the 
general  public  in  emergency  situations 
leads  to  congestion  in  the  cellular 
network,  causing  usage  by  those  with 
NS/EP  responsibilities  to  be  severely 
curtailed  or  made  impossible.  Without 
"priority  access"  to  cellular  spectrum, 
the  NCS  argues,  rescue  workers  are 
impaired  by  recurring  surges  in  cellular 
usage  associated  with  emergency 
situations.  The  NCS  cites  the  bombing 
of  a  Federal  office  building  in  Oklahoma 
City,  Oklahoma,  as  a  recent  example. 
The  NCS  argues  that  "priority  access"  to 
cellular  spectrum  is  essential  in 
conducting  response  and  recovery 
efforts.  The  NCS  also  maintains  that 
action  at  the  national  level  is  necessary 
to  ensure  there  is  one  uniform, 
nationwide  cellular  priority  access 
scheme. 

The  term  "priority  access,"  as  used  by 
the  NCS,  means  that  in  emergencies, 
when  cellular  spectrum  is  congested, 
authorized  priority  users  would  gain 
access  to  the  cellular  radio  spectrum 
before  cellular  telephone  users  not 
engaged  in  NS/EP  functions.  Approval 
of  the  proposed  rules  would  (1) 
authorize  cellular  service  providers  to 
provide  priority  access;  (2)  ensure  that 
such  service  providers,  when  doing  so, 
are  not  in  violation  of  Communications 
Act  provisions  barring  unlawful 
discrimination  or  undue  preference;  and 
(3)  override  any  existing  contractual 
provisions  inconsistent  with  the  rules 
adopted. 

The  NCS  requests  that  the 
Commission  establish  the  Cellular 
Priority  Access  Service  (CPAS)  by 
amending  Part  64  of  the  Commission's 
Rules.  Under  the  proposed  CPAS  rules, 
authorized  NS/EP  users  would  be 
permitted  to  obtain  access  to  cellular 
radio  channels  ahead  of  non-NS/TP 
users  when  cellular  network  congestion 
is  blocking  NS/EP  call  attempts.  In  order 
to  obtain  priority  access,  the  authorized 
user  would  dial  a  feature  code  such  as 
"*XX."  The  spr\ice  would  require  no 
special  activation;  CPAS  calls  would  not 
preempt  calls  in  progress. 

Public  Safety  Rulemaking 

In  a  rulemaking  proceeding  recently 
initiated  hv  the  Commission,  comment 
has  been  sought  regarding  present 
deficiencies  in  public  safety  wireless 
communications,  and  spectrum  needs 
for  public  safety  purposes.  See  The 
Development  of  Operational,  Technical, 
and  Spectrum  Requirements  for  Meeting 
Federal,  State  and  Local  Public  Safety 
Agency  Communication  Requirements 
Through  the  Year  2010,  WT  Docket  No. 


9(j-86.  Notice  of  Proposed  Rulemaking, 
FCC  96-115.  released  April  10. 1996. 
The  Commission  stated  that  the  goal  of 
the  proceeding  is: 

To  develop  the  data  necessary  to  evaluate 
the  spectrum  needs  of  public  safety  agencies, 
to  solicit  comment  on  how  best  lo  meet  these 
needs,  and  tu  facilitate  a  transition  to  a 
communications  environment  in  which 
public  safety  agencies  have  access  to  higher 
quality  tranbmission.  emerging  technologies, 
and  broader  services,  including  the  abihty  to 
communicate  readily  with  one  another 
(interoperability). 

Id.  at  para.  3. 

In  addition  to  commenting  on  the 
merits  of  the  NCS  petition,  interested 
parties  are  asked  to  address  whether  and 
to  what  extent  the  issues  raised  in  the 
NCS  petition  are  related  to  the  pending 
public  safety  rulemaking  proceeding, 
WT  Docket  No.  96-86.  Interested  parties 
may  file  comments  no  later  than  June  3 
1996.  Reply  comments  must  be  filed  by 
July  2. 1996.  All  comments  should  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  NW..  Room  222, 
Washington,  DC  20554.  referencing  WT 
Docket  No.  96-86  and  the  petition  for 
rulemaking  filed  by  the  NCS.  The  full 
text  of  the  petition,  the  comments,  and 
reply  comments  are  available  for 
insi>ection  and  duplication  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Federal 
Communications  Commission.  1919  M 
Street.  NW.,  Room  239,  Washington,  DC 
20554.  Copies  may  also  be  obtained 
from  International  Transcription 
Service,  Inc.  (ITS),  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037,  (202) 
857-3800. 

List  of  Subjects  in  47  CFR  Part  64 

Civil  defense. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary . 
|FR  Doc.  96-10344  Filed  4-25-96;  8:45  am! 

BiLUNQ  COOC  «713-01-P 


47  CFR  Part  73 

[MM  Docket  No.  96-88;  RM-8760] 

Radio  Broadcasting  Services; 
Manitowoc  and  Two  Rivers,  Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Lyle 
Robert  Evans  d/b/a  High  Mark  Radio 
Company,  proposing  the  allotment  of 
Channel  2r)5A  to  Two  Rivers, 
Wisconsin,  as  that  community's  first 


local  KM  service.  Channel  255A  can  be 
allotted  to  Two  Rivers  with  a  site 
restriction  12.1  kilometers  (7.5  miles) 
southwest  of  the  community.  The 
coordinates  for  Channel  255A  are  44- 
03-57"  and  87-39-44.  We  shall  also 
make  an  editorial  correction  tg  the  FM 
Table  of  Allotments  showing  the  actual 
allotment  of  Channel  272  A  at 
Manitowoc,  Wisconsin,  rather  than  Two 
Rivers,  Wisconsin 

DATES:  Comments  must  be  filed  on  or 
before  June  10. 1996,  and  reply 
comments  on  or  before  June  25,  1996. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  sene  the 
petitioner,  as  follows:  Lyle  Robert  Evans 
d/b/a  High  Mark  Radio  Company,  1296 
Marian.l.ane,  Green  Bay,  Wisconsin 
54304. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  S'otice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-88,  adopted  April  3.  1996,  and 
released  April  18. 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  N\\..  Washington. 
DC.  The  complete  text  of  this  derision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street,  WV..  Suite  140 
Washington,  DC  20037.  (202)  857-3«00. 

Provisions  of  the  Regulalor>' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Milking  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  thi« 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procedures  for  comments,  see  4~ 
CFR  1  415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.    , 
Federal  Conmiunications  Commission 
John  .\.  Karoiisns. 

('.h'X.  Allocation.'  Hrancti.  Pohcy  and  Pules 

Divisi/^n.  Muss  Medir  Burec. 

IFR  Dcx    96-10295  r.ied  4-:i5-'J»:  8.45  am! 

BILLING  COO£  871?-0'-F 
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47  CFR  Part  73 

[MM  Docket  No.  9«-87;  RM-8782] 

Radio  Broadcasting  Services; 
Macomb.  IL 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  WMSl. 
Inc..  proposing  the  allotment  of  Channel 
240A  at  Macomb.  Illinois,  as  the 
community's  third  loc:al  (oinmercial  FM 
transmission  ser\ic:e.  Channel  Z4()A  can 
be  allotted  to  Mai;omb  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  0.5  kilometers  (0:3 
miles)  south  to  a  void  a  short-spacing  to 
the  hcensed  site  of  Station  KMXG(P'M). 
Channel  241(^1,  Clinton.  Iowa.  The 
coordinates  for  Channel  240A  at 
Macomb  are  North  Latitude  40-27-09 
and  West  Longitude  90-40-12. 
DATES:  Comments  must  be  filed  on  or 
before  June  10.  1996  and  replv 
comments  on  or  before  June  25.  1996. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  .serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Larry-  Williams,  WMSl.  Inc., 
2901  S.  Holmes  Ave.,  Springfield. 
Illinois  62704  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Dotiket  No. 
96-87,  adopted  April  3,  1996,  and 
released  April  18.  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  IX:  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800.  2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  w  hich  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fn(lprdi  (lommunicafions  rommission. 
|ohn  A.  karousos. 

Chief.  .Allocations  Bninch.  Policy  and  Rules 

Divi.'^ion.  Mass  Medio  Bureau. 

|FR  Dtx:.  96^  10294  Filed  4-25-96;  8:45  am) 

BILUNC  CODE  6712-01-F 


47  CFR  Part  73 


[MM  Docket  No.  96-80;  RM-8758] 

Radio  Broadcasting  Services; 
Oeerfield,  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Dale 
Hendrix  proposing  the  allotment  of 
Channel  261C3  to  Oeerfield.  Missouri, 
as  that  community's  first  local  service. 
The  coordinates  for  Channel  261C3  are 
37^9-^1  and  94-29-32.  There  is  a  site 
restriction  1.8  kilometers  (1.1  mile) 
southeast  of  Oeerfield. 
DATES:  Comments  must  be  filed  on  or 
before  June  10,  1996,  and  reply 
comments  on  or  before  June  25,  1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  ser\'e  the 
petitioner,  as  follows:  Dale  Hendrix.  872 
Allen  Road,  Murfreesboro,  Tennessee 
37129. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.- (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-80.  adopted  March  27.  1996.  and 
released  April  18.  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
mav  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  prix;eeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comniunications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Bales 
Division,  Mass  Media  Bureau. 
|FR  Doc.  96-10292  Filed  4-25-96;  8:45  am) 
BILUNG  COOC  S712-01-F 

47  CFR  Part  73 

[MM  Docket  No.  96-75;  RM-8781] 

Radio  Broadcasting  Services; 
Reynoldsville,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Priority 
Communications.  Inc.  seeking  the 
substitution  of  Channel  293  A  for 
Channel  258A  at  Reynoldsville,  PA.  and 
the  modification  of  Station  WDSN(FM)'s 
license  to  specify  the  alternate  Class  A 
channel.  The  modification  of  Station 
WDSN(FM)'s  license  to  Channel  293A 
could  enable  the  station  to  increase  its 
power  from  3  kW  to  6  kW.  Channel 
293A  can  be  allotted  to  Reynoldsville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  Station 
WDSN(FM)'s  present  transmitter  site,  at 
coordinates  41-08-41  NL  and  78-52-41 
WL.  Competing  expressions  of  interest 
in  use  of  Channel  293A  at  Reynoldsville 
will  not  be  accepted  since  the 
provisions  of  Section  1.420(g)  do  not 
apply  in  cases  where  no  change  in  the 
class  of  the  channel  is  proposed. 
Canadian  concurrence  in  the  allotment 
is  required  since  Reynoldsville  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  June  10. 1996.  and  reply 
comments  on  or  before  June  25,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
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petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia.  Esq., 
Pepper  &  Corazzini,  L.L.P.,  1776  K 
Street,  NW..  Suite  200.  Washington.  DC 
20006  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K,  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-75,  adopted  March  25, 1996,  and 
released  April  18, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.42U. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  .'\llocations  Branch.  Policy  and  Ri'les 

Division,  .Mass  Media  Bureau. 

|FR  Doc.  96-10291  Filed  4-25-96:  8:45  am] 

BILLMO  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  96-77;  RM-8780] 

Radio  Broadcasting  Services;  Hobbs, 
NM 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Great 
Plains  Broadcasting  Co.,  Inc..  seeking 
the  allotment  of  Channel  279A  to 
Hobbs.  NM.  as  the  community's  fifth 
local  FM  and  seventh  local  aural 
service.  Channel  279A  can  be  allotted  to 


Hobbs  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  32-42-OiO  NL;  103-07-54 
WL.  Mexican  concurrence  is  required 
since  Hobbs  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border. 

DATES:  Comments  must  be  filed  on  or 
before  June  10, 1996,  and  reply 
comments  on  or  before  June  25, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Johnny  P.  Garcia,  President, 
Great  Plains  Broadcasting  Co.,  Inc.,  P.O. 
Box  5131,  Hobbs,  NM  88240 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-77,  adopted  March  22,  1996,  and 
released  April  18. 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  .subject  to  Commission 
consideration  or  court  revie^v,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federa'  Q)mmunicatu)ns  Commission. 
John  A.  Karousos, 

C/i/e/.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  96-10290  Filed  4-25-96  8:45  ami 
BILLING  C0D€  6712-41-F 


47  CFR  Part  73 

[MM  Docket  No.  96-76;  RM-8770] 

Radio  Broadcasting  Services; 
Nekoosa.W1 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY;  This  document  requests 
comments  on  a  petition  filed  by  Lyle  R 
Evans  d/b/a  The  Radio  Company, 
proposing  the  allotment  of  Channel 
288A  to  Nekoosa,  Wisconsin,  as  that 
commimity's  second  FM  broadcast 
service.  There  is  a  site  restriction  11.9 
kilometers  (7.4  miles)  west  of  the 
community  at  coordinates  44-18-33 
and  90-03-10. 

DATES:  Comments  must  be  filed  on  or 
before  June  10. 1996.  and  reply 
comments  on  or  before  June  25,  1996 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  ser.e  the 
petitioner,  as  follows:  Lyle  R.  Evans  d/ 
b/a  The  Radio  Company.  1296  Marian 
Lane.  Green  Bay.  Wisconsin  54304 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATK3N:  This  iS  a 
svnofKis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Nc 
96-76.  adopted  March  11.  1996.  and 
released  April  18.  1996.  The  full  tex1  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commissfbn's  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
mav  also  be  purchased  from  the 
Commissions  copy  contractors. 
International  Transcription  Sen  ices. 
Inc.,  2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037.  (2021  857-3800 

Provisions  of  the  Regulatorv 
Flexibility  Act  of  1980  do  not  appl\  to 
this  proceedmg. 

Members  of  the  public  should  note 
that  from  the  time  a  Notire  oi  Proposed 
Rule  Making  is  issued  umii  trie  matte: 
is  no  longer  subject  to  Commiss:o;i 
consideration  or  lourt  review,  all  e.\ 
parte  contacf.  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involvf  cnannel  alictrrienis 
See  47  CFR  l.l,:04fb)  for '•ules 
governing  permissible  -^v  pijne  i  on  tact 

For  information  resardir.p  proper 
filing  procedures  fjr  cuinnients.  see  47 
CFR  1  415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcast la^. 
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Federal  C'ommunications  CAJmini.ssion, 
lohii  A.  Karousos. 

Chief.  Allocations  Branch.  Pnlicyanci  RuIps 
Division.  Mass  Media  Bureau 
(FR  Doc.  96-10289  Filed  4-25-96;  8:45  am] 
BILUNQ  COOC  S712-01-^ 


Notices 


This  secton  of  the  FEDERAL  REGISTER 
contains  ctocuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  ftinc+'ons  are 
examples  of  docurrients  aopeanog  ir  th's 
section. 


AFRICAN  DEVELOPMENT 
FOUNDATiON 

Board  of  Direc-ors  Meeting;  Sunshine 
Act  Mostiig 

TiMfc:  :^  ') }  nccn— ."i  Ofi  p.m. 
rLACE.  .\.Ji  tieddquarters. 
DATE-  \  ■:  .r,f^riav  May  1,  1?>96. 
STATUS.  .  pt.-.. 

Agenda 

1200  noc^n— I.a..>:h 
12:30 — C.hairmdn',-.  Rpport 
12:45  p.m  — Prcsii'ent "  kep^-n 
1:.10  p.m. —Other 

If  you  have  any  qi;Rsuoiis  or 
comments,  please  direct  thrm  to  Ms. 
Janis  McCollim.  Executive  ■Assistant  tn 
the  President,  uho  can  be  reached  at 
(202) 673-3916. 
William  R.  Ford. 
President. 

[FR  Doc.  96-10530  Fiit-d  4-24-96:  12:57  pmi 
BILUNG  COOC  611ft-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Waterville  Valley  Ski  Area  Ltd. 
Snowmaking  Ponds 

AGENCY:  Forest  Service.  L'SDA. 
ACTION:  Nobce  of  intent  to  prepare  an 
environmental  impact  statement. 

^ 4- 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  Waterx'iUe  Valley  Ski  Area 
Ltd.'s  proposal  to  construct  snowmaking 
impoundments  on  the  Pemigewasset 
Ranger  District.  White  Mountain 
National  Forest.  Grafton  County.  New 
Hampshire.  The  New  Hampshire 
Department  of  Environmental  Services 
has  been  asked  to  participate  as  a 
cooperating  agency  the  I'.S.  Corps  of 
Engineers  the  Fish  and  Wildlife  Service. 
Department  of  the  Lnlerior  and  the  Town 
of  Waterville  Valley  have  been  asked  to 
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provide  assistance.  The  agency  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  In  addition, 
the  agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
makmg  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  awaie  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  June 
10,  1996. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Donna  Hepp,  Forest 
Super\^isor,  White  Mountain  National 
Forest.  719  Main  St.,  Laconia.  New 
Hampshire  03246. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Fred  Kacprzynski, 
Waterville  Valley  Snowmaking 
iir.poundmenls  Coordinator.  White 
Mountain  National  Forest,  719  Main 
Street.  Laconia,  New  Hampshire  03246, 
phone:  603-528-8721. 
SUPPLEMENTARY  INFORMATION:  Skiing  is 
an  important  component  of  the 
recrectional  opportunities  otferect  b>  the 
National  Forests.  The  enabling 
authorities  of  the  USDA-Forest  Service 
are  contained  in  many  laws  enacted  by 
Congress  and  the  regulations  and 
administrative  directives  that 
implement  these  laws.  The  major  laws 
include,  the  Organic  .Administrative  Act 
of  1897,  the  Weeks  Act  of  1911,  the 
Multiple-Use  Sustaiaed  Yield  Act  of 
1960,  the  Forest  and  Range  land 
Renewable  Resources  Planning  Act  of 
1974,  the  National  Forest  Management 
Act  of  1976  and  the  National  Forest  Ski 
Area  Permit  Act  of  1986.  Ski  area 
operations  are  consistent  with  the 
recreation  objectives  of  the  National 
Forests.   « 

It  is  the  policy  of  the  Forest  Sen  ice 
to  meet  dowmhill  skiing  demand  on 
National  Forest  Lands  by  partnering 
with  the  private  sector,  the  National 
Recreation  Strategy  [USDA-Forest 
Ser\'ice  1988a)  details  the  Forest  Sen.  ice 
role  in  increasing  outdoor  recreation  or. 
National  Forests  through  partnerships 
such  as  those  with  the  ski  industn, . 

The  intent  of  ski  areas  as  noted  isi  the 
White  Mountain  National  Forest  plan  is 
to.  "Broaden  the  range  of  recreation 
opportunities  by  recognizing  the 
potential  for  year-round  recreation 


facilities  at  alpine  ski  areas  managed  by 
the  private  sector."  In  addition,  the 
Forest  Plan  states  that,  "The  Forest  will 
not  consider  developing  any  completely 
new  alpine  ski  areas."  Indicating  a 
direction  to  emphasize  the  continued 
operation  of  current  ski  areas.  Skiing  on 
tiie  White  Mountain  National  Forest 
accounted  for  about  17  jjercent  of  the 
total  recreational  use  on  the  Forest,  and 
uses  about  3,500  acres  or  0.4  percent  cf 
the  Forest,  and  use  about  3,500  acres  or 
0.4  piercent  of  the  Forest.  Waterville 
Valley  Ski  Area  is  an  integral  part  of  the 
Forest  partnership  in  providing  these 
recreation  opport.unities. 

Snowmaking  is  essential  to  a  qualitv 
dowmhill  skiing  experience,  and  as 
such,  important  .n  maintaining  the 
economic  -.labihty  of  the  area  and  the 
partnership.  Waterville  Valley  currently 
withdraws  water  directly  from  the  Mad 
River,  which  has  historically  been  an 
extremely  unreliable  source  of  water. 
The  interit  of  Waterville  Valley  Ski  Area 
is  to  pro\  ide  enough  water  to  full\  cover 
the  existing  trail  system  three  times 
during  the  winter. while  increasing  the 
m.inim.um  flow  of  the  Mad  River  from 
the  currently  permitted  minimum  flow 
of  0.50  Gsm  to  the  calculated  February 
Median  Flow  (FMF)  of  0.75  csm. 
Utilizing  tlie  current  system  (without 
snowmaking  impoundments),  with  3 
direct  withdrawal  at  0.75  csm,. 
Waterville  Valley  could  only  provide 
fiili  coverage  9  percent  of  the  time.  The 
goal  of  the  ski  area  is  to  provide 
coverage  95  percent  the  time. 

As  a  result,  Watcn-iile  Valley  Ski  Area 
Ltd,  has  proposeii  to  constrart  water 
storage  impoundments  to  augment 
water  withdrawal  from  the  Mad  River  ir. 
order  to  provide  a  reliable  and  sufricient 
source  of  water  to  meet  this  goal.  Their 
proposal  is  a  combination  of  four  to  fne 
sites  with  a  total  capacity  of  130  m.iUion 
gallons  m  concert  with  the  100  million 
gallons  available  directly  fromi  the  Mad 
River.  Impoundment  locations  are  near 
the  existing  Ski  Area  permit,  tht'.  are  .r; 
Management  Areas  2.1  and'or  3  1. 
Proposed  locations  have  beer  reviewed 
b\  the  proponent  based  on  screening 
factors  including,  operating  costs,  land 
availabilit\.  ponfl  volnnie  and 
environmental  impact 

Tentative  issues  whicr.  have-  been 
identified  include,  il)  chan^ir.g  wa't". 
withdrawal  limits  from  the  •  ur.'x-nt 
approved  .50  csm  to  the  FN'r  o\   rs 
csm.,  12)  visual.  (31  saiet\  of  ttie  uar'S, 
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(4)  continued  implementation  of  the 
Forest  Flan  and  (5)  economics.  In 
preparing  the  environmental  impact 
statement,  the  Forest  Service  will 
consider  the  proposal  against  a  range  of 
reasonable  alternatives  to  address  issues 
Identified  through  scoping.  Alternatives 
may  be  other  combinations  of  potential 
sites,  on  demand  sources  of  supply, 
(direct  withdrawal,  wells)  and  the 
required  No  Action  Alternative. 

Permtis  and  licenses  to  implement  the 
proposed  action  may  include  a 
Wetlands  Permit,  State  of  New 
Hampshire  dam  permits  and  Alteration 
of  Terrain  permit.  The  issuing  authority 
will  be  a  term  special  use  permit  under 
the  Term  Permit  Act  of  March  4.  1915 
as  amended  (16  U.S.C.  497). 

Donna  Hepp.  Forest  Supervisor. 
White  Mountain  National  Forest,  719 
Main  Street,  Laconia.  New  Hampshire, 
is  the  responsible  official. 

Public  participation  will  be  important 
at  several  points  during  the  analysis. 
The  first  point  is  during  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
(DEIS).  The  scoping  process  includes; 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

°>.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effect  and  connected 
actions) 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  State  of  New  Hampshire 
Department  of  Environmental  Services 
has  been  invited  to  participate  as  a 
cooperating  agency.  The  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  the  U.S.  Corps  of  Engineers  and 
the  Town  of  Waterville  Valley  have 
been  informed  and  will  be  assisting  in 
the  analysis. 

Public  scoping  meetings  will  be  held 
in  the  Spring  of  1996.  Meeting  dates 
will  be  advertised  in  the  media. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  Summer,  1996.  At  that 
time  EPA  will  publish  a  notice  of 


availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes  that,  at 
this  early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel.  803  F.  2d  1016, 1022  (9th  cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Hams,  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
mlings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  responding  to  the  DEIS  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  or  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environlnental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  the  Fall 
of  1996.  In  the  FEIS  the  Forest  Service 
is  required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 


comments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  on  the  Record  of 
Decision.  The  decision  will  be  subject  to 
appeal  under  36  CFR  217  and  36  CFR 
251. 

Dated:  April  22. 1996. 
(FR  Doc.  96-10359  Filed  4-25-96;  8:45  am) 
BILUNQ  COM  3410-1 1-M 


Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service.  l'SD.\. 
ACTION:  Proposed  collection;  coinmfc  its 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  i9fi5.  this 
notice  announces  the  Rural  Housing 
Service  (RHS)  intention  to  r«xjuest  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 

Erogram  for  the  Housing  Preservation 
rant  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  June  25,  1996  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
M.  Harris-Green.  Senior  Loan  Specialist, 
RHS,  U.S.  Department  of  Agriculture. 
AG  BOX  0781,  Washington.  D.C.  20250, 
Telephone  (202)  720-1606. 

SUPPLEMENTARY  INFORMATION: 

Title:  RHS/Housing  Preservation 
Grant  Program. 

OMB  Number.  0575-0115. 

Expiration  Date  of  Approval:  July  31, 
1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  primary  purpose  of  the 
Housing  Preservation  Grant  Program  is 
to  repair  or  rehabilitate  individual 
housing,  rental  properties,  or  co-ops 
owned  or  occupied  by  very  low-  and 
low-income  rural  persons.  Grantees  will 
provide  eligible  homeowners,  owners  of 
rental  properties,  and  owmers  of  co-ops 
with  financial  assistance  through  loans, 
grants,  interest  reduction  payments  or 
other  comparable  financial  assistance 
for  necessary  repairs  and  rehabilitation 
of  dwellings  to  bring  them  up  to  code 
or  minimum  property  standards. 

These  grants  were  established  by 
Public  Law  98-181,  the  Housing  Urban- 
Rural  Recovery  Act  of  1983,  which 
amended  the  Housing  Act  of  1979  (Pub. 
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L.  93-383)  by  adding  section  533,  42 
U.S.C.  §  2490(m),  Housing  Preservation 
Grants  (HPG).  In  addition,  the  Secretary 
of  Agriculture  has  authority  to  prescribe 
rules  and  regulations  to  implement  HPG 
and  other  programs  under  42  U.S.C. 
§1480()). 

Section  533(d)  is  prescriptive  about 
the  information  applicants  are  to  submit 
to  RHS  as  part  of  their  application  and 
in  the  assessments  and  criteria  RHS  is 
to  use  in  selecting  grantees.  An 
applicant  is  to  submit  a  "statement  of 
activity"  describing  its  proposed 
program,  including  the  specific 
activities  it  will  undertake,  and  its 
schedule.  RHS  is  required  in  turn  to 
evaluate  proposals  on  a  set  of  prescribed 
aiteria,  for  which  the  applicant  will 
also  have  to  provide  information,  such 
as:  (1)  very  low-  and  low-income 
persons  proposed  to  be  served  by  the 
repair  and  rehabilitation  activities;  (2) 
participation  by  other  public  and 
private  organizations  to  leverage  funds 
and  lower  the  cost  to  the  HPG  program: 
(3)  the  area  to  be  served  in  terms  of 
population  size  and  need;  (4)  cost  data 
to  assure  greatest  degree  ot  assistance  at 
lowest  cost;  (5)  administrative  costs 
projected;  and  (6)  administrative 
capacity  of  the  applicant  to  carr>'  out  the 
prograrn.  The  information  collected  will 
be  the  minimum  required  by  law  and  by 
the  necessity  for  RHS  to  assure  that  it 
funds  responsible  grantees  proposing 
feasible  projects  in  areas  of  greatest 
need.  Most  data  are  taken  from  a 
localized  area,  although  some  are 
derived  from  census  reports  of  city, 
county  and  Federal  governments 
showing  population  and  housing 
rJiaracteristics. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .96  hour  per 
response. 

Respondents:  A  public  body  or  a 
public  or  private  nonprofit  corporation. 
Estimated  number  of  respondents: 

1.850 
Estimated  number  of  responses  per 

respondent:  6.5 

Estimated  Total  Annual  Burden  on 
Respondents:  11,614  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  the  Director. 
Regulations  and  Paperwork 
Management  Division  at  (202)  720- 

9725. 
Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
■*  information  is  necessary  for  the  proper 

performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 


the  methodology  and  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  lho.se  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Director,  Regulations  and  Paperwork 
Management  Division,  U.S.  Department 
of  Agriculture,  RECD.  Ag  Box  0743. 14th 
and  Independence  Avenue.  SW.. 
Washington.  PC  20250.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  Apn!  17  1996 
Maureen  Kennedy. 

.'\dminir.tratnr.  Rural  Housing  Senice. 

|FR  Doc  96-10321  Filed  4-25-96;  tt  45  a,Til 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Current  Population  Survey  (CPS) 
Voting  and  Registration  Supplement; 
Proposed  Agency  Intonnation 
Collection  Activity;  Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  tu  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  .agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  19S5. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Submit  written  comments  on  or 
before  June  25,  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Erigelmeier.  Acting 
Departmental  Forms  Clearance  Officer 
Department  of  Commerce,  Room  5327. 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Julia  Williams,  Bureau  of 
the  Census.  FOB  3,  Room  3340. 
Washington.  DC  20233-  8400,  (301) 
457-3806. 

SUPPLEMENTARY  INF0RMATK3N: 

I.  Abstract 

The  U.S  Census  Bureau  is  requesting 
clearance  for  the  collection  of  data 


concerning  the  Voting  and  Registration 
Supplement  to  be  conducted  in 
conjunction  with  the  November  1996 
Current  Population  Survey  (CPS).  Title 
13,  United  States  Code,  Section  182;  and 
Title  29.  United  States  Code.  Sections 
1-9.  authorize  the  collection  of  this 
information.  The  Census  Bureau 
sponsors  these  questions,  which  have 
been  collected  biennially  in  the  CPS 
since  1964. 

This  survey  has  provided  statistical 
information  for  tracJung  historical 
trends  of  voter  and  nonvoter 
characteristics  in  each  Presidential  and/ 
or  Congressional  election  since  1964. 
The  data  collected  from  the  November 
supplement  relates  demogiaphic 
characteristics  (age,  sex,  race,  education, 
occupation,  and  income)  to  voting  ano 
nonvoting  behavior.  The  November  CPS 
supplement  is  the  only  source  of  data 
that  provides  a  comprehensive  s<^t  of 
voter  and  nonvoter  characteristics 
distinct  from  independent  sur\eys, 
media  polls,  or  other  outside  agencies 
Federal,  state,  and  local  election 
officials  use  these  data  to  formulate 
policies  relating  to  the  voting  and 
registration  process  College 
institutions,  pohtical  partv  committees, 
research  groups,  and  other  private 
organizations  also  use  the  voting  and 
registration  data. 

II.  Method  of  Collection 

The  voting  and  registntion 
inform.ation  w ill  be  collected  by  both 
personal  visit  and  telephone  interviews 
in  conjunction  with  the  regular 
November  CPS  inler\"CwinB  All 
ii!ter\'iews  are  conducted  using 
computer-assisted  inierx-.fcViMr.fe. 

III.  Data 

OMB  Number:  0607-04^6 

Form  Number:  Therp  are  no  fnnv<. 
We  conduct  all  inte:^■ien■in^  or, 
computers. 

Tvpe  of  Review-  Regular. 

Affected  Public  Individuals  or 
households. 

Estimated  Number  of  Respondi^nts. 

48.0UO 
Estimated  Time  Per  Response  1.2 

n^inutes. 

Estir.-.ated  Total  Annual  Burden 
Hours:  960 

Estimated  Total  Annual  Cost: 
$250,000. 

rv.  Request  for  Comments 

Commerts  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  tor  the  proper  p^j'fcmiance 
of  the  functions  of  the  agencv.  -.nrluding 
whether  the  information  shall  na\p 
practical  utility:  (b)  the  accuracy  of  the 
agency  s  estimate  of  the  burden 
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(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  of  public 
record. 

Dated:  April  23,  1996. 
Linda  Engelmeier. 

Acting  Department  Forms  Clearance  Officer. 
Office  of  Management  and  Organization 
|FR  Doc.  96-10408  Filed  4-25-96:  8:45  a.m.) 

BILUNO  COM  3510-07-P 


Economic  Development 
Administration 

Notice  of  Petitioners  by  Producing 
Firms  for  Determination  of  Eligibility  to 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  03/16/96-04/17/96 


Firm  name 


Address 


Date 

petition 

accepted 


Product 


AiDstic  Plastics,  Inc 
Aviat  Aircraft,  Inc  .... 


BerwicK  Lighting  Corporation 
Burle  Industries.  Inc  


C  4  N  Packaging  Inc 


Cryo  Industries  of  America,  Inc 
Empire  Manufactunng  Co  


Ferrell  Reed.  Ltd  

Fox  Manufactunng  Co 


Future  Equipment,  Inc 

H.P.  Nelson  Tool  Company,  Inc 

Juno  Enterprises,  Inc  


Krtayama  Brothers,  Inc 
L  4  K  Assembly,  Inc  ... 


Lafayette  Apparel  Producers, 

IrK. 
Midwest  Gram  Products.  Inc  . 
Nu-Metal  Creations.  Inc  


1435  South  Vernon  St.,  Anaheim,  CA  92805 

672    South    Washington    Street,    Afton,    WY 

S3110. 
335  South  Poplar  Street,  Bemvick,  PA  18603 
1000  New  Holland  Avenue,   Lancaster,   PA 

17601. 
105    Wyandanch    Avenue.    Wyandanch,    NY 

11798. 

11  Industrial  Way,  Atkinson,  NH  03810  

145  Georgia  Avenue,  P.O.  Box  489  Winder, 

GA  30680. 

5571  Arapahoe  Road,  Boulder,  CO  80303 

32535  South  River  Road,  Harnson  Twp.,  Ml 

48045. 
6901  90th  Avenue  North,  Pinellas,  FL  34666 
535  John  Dietsch  Blvd.,  Attleboro  Falls.  MA 

02763. 
1 1490  Xeon  Street,  Coon  Rapids.  MN  55448 


13239  Weld  County   Rd..   #4,   Brighton,  CO 

80601. 
9325  Pineneedle  Drive,  Mentor,  OH  44060  

509  College  Street,  Lafayette,  TN  37083 


Ozark  Mountain  Enterprises,  Inc 

Pawnee  Tee's  

Rand  Machine  Products,  Inc    ... 


1300  Mam  Street,  Atchison,  KS  66002  

148-19  Liberty  Avenue,  Jamaica,  NY  11435  ... 

HC73,  Box  427,  Mountain  View,  AR  72560 

635  Illinois,  P.O.  Box  363.  Pawnee.  OK  74058 
P.O.  Box  72.  Falconer,  NY  14733 


Rex  Furniture  Company.  Inc  3738  Rex  Road,  Rex,  GA  30273 


Riboon  Marrow  Fabnc  Com- 
pany, Inc 
The  Smith  Truss  Company  .. 
Thomas  C  Wilson,  Inc 


I 


Wetib  Industnes,  Inc    

Western  States  Industries,  Inc 


565  Winsor  Drive.  P.O.  Box  2307,  Secaucus,  ' 
NJ  07094.  ' 

P.O.  Box  19007,  Topeka,  KS  66619 

21-11 -44th  Avenue,  Long  Island  City,  NY  i 
11101-5088.  i 

402  E.  Broadway,  Webb  City,  MO  64870 I 

P  O  Box  855,  Choteau,  MT  59422-0855 i 


03/29/96 

04/01/96 

04/03/96 
04/05/96 

03/26/96 


Custom  Injection  Molded  Plastic  Component 

Parts. 
Ljgfit  Aircraft. 

Recessed  Lighting  Fixtures. 

Electronic  Conversion  Tubes  and  Electronic 

Power  Tubes. 
Fragrance. 


04/05/96    Cryogenk;  Equipment  and  Ancillary  Parts. 
04/12/96    Men's  Trousers  arxJ  Shorts 

03/26/96    Ties,  Bow  Ties  and  Cravats,  of  Silk. 
04/03/96    Screw  Machine  Products. 

04/05/96     Exercise  Equipment. 

04/05/96    Plastic  Temple  Tips  for  Eyeglasses,  Parts  and 

Isolds. 
04/03/96    Coils   of   Wound   Copper   Wire,   and   Pnnter 

Head.-;  for  DOT  Matrix  Printers,  of  Wire, 

Chiassis.  Springs. 
04/12/96     Roses. 

03/29/96    Circuit  Board  Assemblies,  Cable  Assemblies 

and  Wire  Harnesses. 
03127196    Men's  Shirts  of  Cotton  and  Cotton  Blends. 

04/08/96    Wheat  Gluten. 

03/29/96  Trophies,  Souvenirs  and  Pronrxstional  Sculp- 
tures Made  of  Zinc. 

04/11/96    Lighting  Fixtures. 

03/29/96    Men's  and  Boy's  Tee  Shirts. 

04/15/96  Metal  Parts  of  Bombs  and  Shock  Absortjers 
for  Railcars. 

04/05/96  Wood  Dining  Room  and  Kitchen  Chairs  and 
Tables. 

03/29/96  j  Fused-Edge  Ribbons  Made  of  Acetate,  Vinyl 
I      Plastics  arxl  Polypropylene. 

04/05/96  I  Industrial  Back  Supports. 

04/04/96    Tube  Expanders  for  Boilers. 

04/05/96    industrial  Machines  to  Bend  or  Curve  Metal. 
04/12/96  !  Alfalfa  Pellets,  Sun-Cured,  Cattle  Feed  and 
I     Swine  Feed. 


The  petitions  were  submitted 
pursuant  to  5)e<:tion  1151  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  .States  Department  of 


Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  lilce  or  directly  competitive 


with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
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sales  or  produdion  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter  A 
request  for  a  hearing  must  be  received 
by  th*5  Trade  Adjustment  Assistance 
Division.  Room  7023,  Economic 
Dovelopnient  Administration,  U.S. 
IDepartment  of  Commerce.  Washington. 
DC  202'^0,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  cf  this  notice 

The  Citalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
ot  the  program  under  which  these  petitions 
are  sutimitted  is  11.313.  Trade  Adjustment 
Assistance. 

Dated.  April  19,  1996 
Lewis  R.  Podolske, 

Director.  Trade  Adjustment  Assistance 
Division. 
[FR  Doc.  96-10402  Filed  4-25-96;  8  45  ami 

BILUNG  CODE  3S10-34-M 


Foreign-Trade  Zones  Board 

[Order  No.  816] 

Grant  of  Authority  for  Subzone  Status 
Sony  Magnetic  Products  Inc.  of 
America;  (Magnetic  Media  and  Battery 
Systems),  Dothan,  AL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment*   *   *of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes. ■■  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-puipose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Mobile.  Alabama,  grantee  of  Foreign- 
Trade  Zone  82,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
manufactunng  plant  (unrecorded 
magnetic  media  and  battery  systems)  of 
Sony  Magnetic  Products  Inc.  of 
America,  located  in  Dolhan,  Alabama, 
was  filed  by  the  Board  on  November  21. 
1995.  and  notice  inviting  public 
comment  was  given  in  the  Federal 


Register  (FTZ  Docltet  78-95.  60  FR 
61527,  11/30/95);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  82D)  at  the  Sony 
Magnetic  Products  Inc.  of  America  plant 
in  Dothan,  Alabama,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington.  DC,  this  19th  day  of 
April!  996. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  ].  Da  Ponte.  Jr., 

Executive  Secretary. 

|FR  Doc.  96-10406  Filed  4-25-96;  8:45  ami 

BILUNG  COOE  3S10-OS-F 


International  Trade  Administration 
[A-«80-814,  A-580-816] 

Certain  Corrosion-Resistant  Cartwn 
Steel  Flat  Products  From  Korea:  Final 
Results  of  Antidumping  Duty 
AdministiBtive  Review 

AGENCY:  Import  Administration, 
Internationa!  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Final  ResuHs  of  Antidumping 
Duty  Administrative  Review. 


SUMMARY:  On  August  24.  1995.  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary- 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  fiat 
products  from  Korea.  This  review  covers 
two  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States  and  the  period  February  4.  1993 
through  July  31 .  1994.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results 
Based  on  our  aiialysis  of  the  comments 
received,  we  have  changed  the  results 
from  those  presented  in  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  April  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Ra.sl  v'Dongbu).  .Main  Leto.t 
(Union)  or  Linda  Ludwig.  Office  of 
.\grecments  Compliance.  Import 
Administration.  International  Trade 
Admiiiis'ration.  U.S  Department  of 


Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.  Washington.  DC.  2023U. 
telephone  1202)  482-3793  or  fax  (202  i 
482-1388. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  24.  1995,  the  Department 
published  in  the  Federal  Register  160 

FR  440t>6)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  corrosion- 
resistant  carbon  steel  flat  products  from 
Korea  (58  FR  4415»— August  19.  1993). 
The  Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  {'the  Act"). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  lo  the 
Department  s  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31,  1994. 

Scope  of  the  Review 

These  products  include  fiat-rolled 
cart)on  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  20  Mmes  the 
thickness  or  if  a  thickness  of  4  75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
Item  numbers  7210.31.0000 
7210.39  0000.  7210.41.0000. 
7210  49.0030.  7210.49.0090. 
7210.60.000n.  7210.70.6030 
7210.70.6060.  7210.70.b090 
7210.90.1000,  7210.90.6000 
7210.90.9000.  7212.21.0000, 
7212.29.0000.  72l2.3U.103G, 
7212.30.10150.  7212.30.3000 
7212.30  500y.  7212.40. 1000, 
7212.40.5000.  7212.50.O00C. 
7212.60  O'OOn   7215. 911.1000 
7215.90  .TuOn.  7217.12.1000 
7217.13  !!>0i!.  "217.19.1000. 
7217.19  5000.  7217.22.530P. 
7217.23.SD00   "217.29.1000. 
7217.29  5000,  7217.^2  'i^OO.  ^, 

7217..<3.3''00.  "217.39.1001"..  anc^ 
7217.39  ."'000  Included  are  flat-rolled 
products  of  nonrectaneula?  -ross-settior 
wheit  sue  h  cross-section  is  ar.hieved 
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subsequent  to  the  roilinj.;  process  [i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  bt»en  bevelled  or  rounded  at 
the  edges.  Excluded  are  flal-rolled  steel 
products  either  plated  or  coated  with 
tin,  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate  ).  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
vami.shed  or  coated  with  pla.'Jtics  or 
other  nonmefdllic  substances  in 
addition  to  thn  metallic  coating.  Also 
excluded  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
.Also  excluded  are  certain  clad  stainless 
tlat-rolled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20-60-20  percent 
ratio.  These  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

The  FOR  is  February  4.  1993  through 
July  31,  1994. 

VAT  Tax  Methodology 

In  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  v.  United 
States.  63  F.3d  1572  (Fed.  Cir  1995).  the 
Department  has  changed  its  treatment  of 
home-market  consumption  taxes.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax,  the  Department  will  add  to  the  U.S. 
price  the  absolute  amount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market.  This  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States.  988  F.2d  1573.  1582  (1993).  and 
which  was  suggested  by  that  court  in 
footnote  4  of  its  decision.  The  Court  of 
International  Trade  ("CIT")  overturned 
this  methodology  in  Federal  Mogul  v. 
United  States.  834  F.  Supp.  1391  (1993), 
and  the  Department  acquiesced  in  the 
CIT's  decision.  The  Department  then 
followed  the  CIT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign-market  tax  rate:  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 


statute  did  not  preclude  Commerce  from 
using  the  "Zenith  Footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  [i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home-market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  to  which  the  United  States 
is  a  party,  in  particular  the  General 
Agreement  on  Tariffs  and  Trade 
("GATT")  and  the  Tokyo  Round 
Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zen,th  Footnote  4  "  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
require  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  Uruguay  Round 
Agreements  Act  ("URAA")  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home-market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax-neutral 
dumping  margins. 

While  the  "Zenith  Footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  from 
home-market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  calculating  tax-neutral  dumping 
margins,  the  GATT,  and  the  post-URAA 
statute. 

Dongbu  has  provided  information 
indicating  that  under  Korean  law,  VAT 
taxes  as.sociated  with  home-market  sales 
are  assessed  based  on  the  price  of  goods 
and  services  at  the  time  of  delivery,  and 
that  certain  adjustments  made  to  the 
price  after  the  goods  and  services  have 
already  been  delivered  do  not  result  in 
adjustments  to  VAT  taxes  already  paid. 


Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Dongbu  and  Union  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
Dongbu  Steel  Co.,  Ltd.  ("Dongbu")  and 
Union  Steel  Manufacturing  Co.,  Ltd. 
("Union"),  exports  of  the  subject 
merchandise  ("respondents"),  and  from 
Bethlehem  Steel  Corporation,  U.S.  Steel 
Group— a  Unit  of  USX  Corporation. 
Inland  Steel  Industries,  Inc.,  Gulf  States 
Steel  Inc.  of  Alabama,  Sharon  Steel 
Corporation,  Geneva  Steel,  and  Lukens 
Steel  Company  ("petitioners").  Union 
requested  a  public  hearing,  but 
subsequently  withdrew  its  request  in  a 
timely  manner. 

Petitioners'  Comments 

Comment  1 

Petitioners  argue  that  the  Department 
.should  use  alternative  information  on 
the  record  to  determine  the  market 
value  of  transaction  handling  fees  that 
Dongbu  paid  to  a  related  party  for 
imported  raw  materials.  Petitioners 
contend  that  Dongbu  did  not  provide 
substantive  evidence  to  support  its 
claim  that  the  transfer  prices  paid  to  the 
related  party  were  at  arm's-length  or  at 
least  equal  to  the  related  party's  actual 
costs  for  providing  the  services. 
Moreover,  the  petitioners  argue  that 
since  the  Department  was  unable  to  test 
the  transfer  price  at  verification,  the 
possibility  exists  that  Dongbu  may  have 
selectively  structured  these  related- 
party  transactions  to  maximize 
adjustments  that  would  lower  Dongbu 's 
production  costs  of  the  subject 
merchandise.  Thus,  the  petitioners  state 
that  the  Department  should  make  an 
adverse  inference  and  increase  the  costs 
of  raw  materials  based  on  the 
comparison  of  similar  arm's-length 
transaction  handling  fees  charged  by 
unrelated  parties  that  Dongbu's  U.S.    • 
sales  affiliate  ( 'DBLA")  used  to  import 
subject  merchandise  into  the  United 
States. 

Dongbu  contends  that  there  is  no 
basis  for  adjusting  its  raw  material  costs 
to  account  for  transaction  fees  paid  to  a 
related  party  as  suggested  by  the 
petitioners.  Dongbu  states  that  the 
services  this  related  party  provides  to 
the  company  are  not  of  any  tangible 


economic  value  other  than  lending  its 
internationally  recognized  name  to  the 
transaction.  Dongbu  additionally  states 
that  the  arrangement  between  the 
related  party  and  itself  simply  reflects 
an  intra-company  transfer  that  benefits 
the  related  party  and  its  shareholders. 
Therefore,  Dongbu  believes  that  the 
Department  should  accept  the  submitted 
transaction  fees  that  the  related  party 
charged  the  company. 

Department's  Position 

For  the  final  results,  we  accepted 
Dongbu's  submitted  transaction  fees  that 
were  paid  to  a  related  party.  The 
transaction  fees  that  Dongbu  paid  to  the 
related  party  were  for  assistance  in 
handling  and  processing  the  related 
paperwork  created  by  the  importation  of 
the  material.  See  Dongbu's  February  21, 
1995  submission  at  page  12.  The  value 
of  the  service  was  based  on  a  constant 
percentage  of  the  acquisition  price  of 
the  input.  Dongbu  was  unable  to 
substantiate  that  submitted  transaction 
fees  reflected  the  market  value  of  the 
service  provided.  At  verification, 
company  officials  stated  they  did  not 
obtain  similar  services  for  the 
importation  of  inputs  from  any  other 
party,  nor  did  the  related  party  provide 
this  service  to  any  other  entity.  See  Cost 
Verification  Report  of  Dongbu  Steel  Co., 
Ltd.  (May  19. 1995)  at  page  12. 
However,  after  further  review  of 
information  on  the  record,  we  have 
concluded  that  the  transfer  prices 
submitted  by  Dongbu  did  fairly 
represent  the  amount  usually  reflected 
in  sales  for  such  services.  This 
determination  was  made  by  comparing 
Dongbu's  submitted  transaction  fees 
(expressed  as  a  percentage  of  the 
purchase  price)  to  the  weighted-average 
(also  expressed  as  a  percentage  of  the 
purchase  price)  of  similar  arms-length 
transaction  fees  charged  by  unrelated 
parties  that  DBLA  used  to  import 
subject  merchandise  into  the  United 
States.  This  comparison  showed  that  the 
submitted  transaction  fees  were  above 
the  weighted-average  value  charged  by 
unrelated  parties.  Thus,  we  accepted  the 
submitted  transaction  fees  that  were 
paid  to  a  related  party  because  they 
reasonably  reflected  a  market  value. 

Comment  2 

Petitioners  contend  that  submitted 
costs  for  its  research  and  development 
(R&D)  department,  raw  material 
department,  quality  control  department, 
and  procurement  department  should  be 
included  in  Dongbu's  manufacturing 
costs  rather  than  in  its  general  expenses. 
The  petitioners  argue  that  Dongbu's 
submitted  description  of  the  functions 
performed  by  these  department? 


sufficiently  demonstrates  that  they  were 
manufacturing  costs.  They  add  that 
neither  the  cost  verification  report  nor 
the  accompanying  exhibits  contained 
any  indication  that  Dongbu  attempted  to 
provide  additional  explanations, 
documentation,  or  schedules  to  support 
its  claim  that  the  expenses  were  general 
in  nature.  Therefore,  the  j>etitioners 
believe  that  the  Department  should 
include  all  general  expenses  that  are  not 
attributable  to  Dongbu's  sales 
department  in  the  company's  cost  of 
manufacturing. 

Dongbu  believes  that  its  submitted 
classification  of  these  departmental 
costs  as  general  expenses  is  appropriate. 
The  company  argues  that  these  costs 
were  classified  as  general  expenses  on 
its  audited  income  statement  because 
they  benefit  the  entire  company  as  a 
whole.  This  fact  was  confirmed  by  the 
Department  at  verification.  Furthermore, 
the  company  argues  that  reclassifying 
these  cost  to  manufacturing  costs  would 
have  an  inconsequential  effect,  if  any. 
on  its  cost  of  production. 

Department's  Position 

We  agree  with  respondent  that,  in  this 
case,  it  is  reasonably  to  classify  these 
costs  as  general  expenses,  consistent 
with  the  company's  financial 
statements.  For  the  final  results,  we 
accepted  Dongbu's  inclusion  of  costs 
from  its  R&D  department,  raw  material 
department,  quality  control  department 
and  procurement  department  as  general 
expenses.  At  verification,  the 
Department  reviewed  Dongbu's 
associated  source  documentation  and 
noted  that  these  costs  were  reported  as 
general  expenses  on  the  company's 
audited  income  statement  and  not  as  a 
part  of  its  cost-of-sales.  Nor  were  these 
costs  included  as  part  of  the  inventoried 
costs  reported  in  Dongbu's  finished 
product  inventory  ledgers.  In  this 
specific  case,  we  are  satisfied  that  the 
cost  in  question  were  properly  classified 
as  general  expenses.  Therefore,  we  are 
not  reclassifying  these  general  expenses 
to  manufacturing  costs.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  Certain  Corrosion- 
resistant  Carbon  Steel  Flat  Products,  and 
Certain  Cut  to  Length  Carbon  Steel  Plate 
from  Korea.  58  FR  37176.  37191  ()uly  9. 
1993). 

Comment  3 

Petitioners  argue  that  the  Department 
should  include  foreign  exchange  losses 
among  Dongbus  manufacturing  costs  to 
ensure  that  the  cost  of  production  is 
calculated  accurately  and  that  the 
statutory  minimum  amounts  tor  general 
expenses  and  profit  are  properly 


computed  for  constructed  value.  The 
petitioners  state  that  it  is  the 
Department's  normal  practice  to  include 
foreign  exchange  gains  and  losses 
related  to  the  production  of  subject 
merchandise  in  the  cost  of 
manufacturing  and  not  as  G&A 
expenses. 

L>ongbu  believes  that  its  net  foreign 
exchange  losses  were  appropriately 
submitted  as  general  expenses  and  not 
as  costs  of  manufacturing.  Dongbu  states 
that  it  recognizes  that  it  is  the 
Department's  normal  practice  to  include 
foreign  exchange  gains  and  losses 
related  to  material  purchases  in  the  cost 
of  manufacturing.  However,  Dongbu 
states  that  its  submitted  methodology  is 
consistent  writh  the  classification  of 
those  expenses  on  its  audited  income 
statement.  Furthermore,  Bcngbu  argues 
that  an  adjustment  to  reclassify'  the  costs 
would  only  be  trivial  and  needless. 

Department's  Position 

We  agree  with  both  petitioners  and 
respondent  in  part.  Foreign  exchange 
losses  arising  from  the  purchase  of  raw 
materials  normally  should  be  included 
in  material  cost  because  this  is  a 
component  of  the  cost  of  manufacturing. 
However,  in  this  particular  instance  we 
have  not  reclassified  these  losses  from 
general  expenses  to  cost  of 
manufacturing  as  it  would  have  no 
impact  on  the  submitted  cost  of 
production.  The  slight  increase  in 
manufacturing  costs  the  reclassification 
creates  is  simply  offset  by  coinciding 
decreases  in  G&A  and  financing  costs. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  EKnamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea,  54  FR  15467.  15475  (March  23, 
1993). 

Comment  4 

Petitioners  contend  that  the 
Department  should  deny  all  of  the 
claimed  miscellaneous  in(  ome  offsets 
[e.g..  dividends,  gains  on  investments) 
that  were  applied  against  Dongbu's 
submitted  G&.A  costs.  The  petitioners 
argue  that  the  Departme.U  d->es  not 
grant  offsets  in  excess  of  actual  expenses 
incuned.  Nor  is  it  the  Departmtnt's 
practice  to  allow  a  reduction  of  G&A 
costs  unless  it  can  be  substantiated  that 
the  offsetting  income  can  be  tied  to 
specific  expenses  related  to  production. 
The  petitioners  also  contend  that 
Dongbo  failed  Xo  do  both  of  thpse  steps 
and.  therefore,  the  Department  shculo 
deny  all  of  Dongbu's  claimed  otfsettine 
adiustments  to  &&.^  costs. 

Dongt)u  contends  that  it  properly 
offset  G&A  costs  with  its  various 
miscellaneous  income  items.  Dcngbu 
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states  that  it  submitted  a  complete  list 
of  miscellaneous  income  items  used  to 
offset  G&A  costs  that  the  Department 
reviewed  each  of  these  items  during 
verification.  Therefore,  the  company 
believes  that  the  Department  should 
ignore  the  petitioners"  request  and  allow 
the  miscellaneous  income  offsets  to 
G&A  costs.  ,^ 

Department's  Position 

For  the  final  results,  we  continue  to 
disallow  certain  non-production-related 
income  offsets  to  Dongbu's  G&A  costs. 
At  verification,  we  reviewed  source 
documentation  and  obtained 
explanations  from  company  officials  on 
all  the  income  items  that  were  used  to 
offset  Dongbu's  G&A  costs.  We  found 
that  certain  revenue  items  (e.g.. 
dividends,  gain  on  investments)  were 
related  to  investments,  and  not  to  the 
production  of  subject  merchandise. 
Therefore,  we  denied  these  uiu-elated 
income  offsets  in  calculating  G&A  costs. 
See  Final  Determination  of  Sales  at  Not 
Less  Than  Fair  Value;  Saccharin  from 
Korea,  59  FR  58826,  58828  (November 
15.  1994). 

Comment  5 

Petitioners  contend  that  the 
Department  should  exclude  Dongbu's 
duty  pavments  from  the  calculation  of 
the  company's  G&A  and  interest 
expense  factors.  According  to  the 
petitioners,  the  addition  of  the  duty  to 
the  cost-of-sales  figure  inappropriately 
overstates  the  figure.  The  petitioners 
argue  that  Dongbu's  duty  drawbacks 
represent  a  refund  of  import  duties 
incurred  in  the  production  of  finished 
merchandise  that  is  subsequently 
exported.  Therefore,  the  cost-of-sales 
figures  in  Dongbu's  audited  income 
statements,  which  is  net  of  import 
duties  refunded  on  certain  export  sales, 
accurately  represented  Dongbu's  final 
cost  of  manufacturing. 

Dongbu  believes  that  it  properly 
increased  its  rost-of-sales  figure  to 
include  the  duty  in  order  to  calculate 
G&A  and  interest  expense  factors. 
Dongbu  contends  that  the  increase  to  its 
cost-of-sales  is  necessary  in  order  to 
ensure  comparability.  Dongbu  notes  that 
its  audited  income  statement  cost-of- 
sales  figure  is  net  of  duty  drawback, 
while  its  submitted  costs  of 
manufacturing  figures  ini;lude  the  duty 
because  the  Department  requested  that 
it  be  submitted  in  this  manner. 
Therefore,  the  respondent  states  that 
any  G&A  or  interest  factor  that  is 
applied  to  its  duty-inclusive  cost  of 
manufacturing  must  itself  be 
determined  on  a  dutv-inclusive  basis. 


Department's  position 

For  the  final  results,  the  Department 
allowed  Dongbu  to  add  an  amount 
reflecting  duties  paid  to  its  audited  cost- 
of  sales  figure  which  was  used  as  the 
denominator  in  calculating  G&A  and 
interest  expense  factors.  The  cost-of- 
sales  figure  obtained  from  IDongbu's 
audited  income  statements  was  net  of 
duty  drawbacks,  while  the  company's 
submitted  cost  of  manufacturing 
included  duties  paid  on  inputs. 
Therefore,  it  is  appropriate  for  Dongbu 
to  include  duty  payments  in  its 
denominator  in  order  to  properly 
allocate  both  the  G&A  and  interest  costs. 

Comment  6 

Petitioners  assert  that  the 
Department's  analysis  must  account  for 
the  difference  between  U.S.  sales  by 
Dongbu  and  its  U.S.  sales  affiliate, 
DBLA.  They  argue  that  the  Department 
is  in  error  in  its  treatment  of  DBLA 's 
and  Dongbu's  sales  and  request  that 
DBLA's  sales  be  treated  as  exporter's 
sales  price  ("ESP")  sales.  Petitioners 
note  that  Dongbu  makes  sales  to  the 
United  States  through  three  separate 
and  distinct  channels:  directly  to 
customers  in  the  United  States;  through 
related  and  unrelated  trading  companies 
in  Korea;  and  through  its  affiliate  in  the 
United  States,  DBLA's,  which  purchases 
subject  merchandise  from  Dongbu  and 
resells  it  to  unrelated  customers  in  the 
United  States.  Petitioners  assert  that 
Dongbu  is  incorrect  in  claiming  that 
sales  made  through  each  of  these 
channels  are  purchase-prico  ("PP") 
sales.  They  state  that  Dongbu's 
contention  implies  that  if  sales  through 
each  of  these  channels  are  treated  as 
such,  the  U.S.  prices  calculated  by  the 
Department  will  represent  prices  at  the 
same  point  in  the  chain  of  commerce  in 
all  cases,  and  thus  implying  that  the 
charges  by  DBLA  to  the  first  unrelated 
customer  in  the  United  States  represent 
the  arm's-length  prices  that  Dongbu 
would  charge  for  the  same  merchandise 
if  sold  directly  to  an  unrelated  US 
customer,  without  the  involvement  of 
DBLA.  Petitioners  claim  that  Dongbu's 
own  sales  data  indicate  that  there  is  a 
systematic  and  significant  difference 
between  Dongbu's  and  DBLA's  pricing 
structure  which  is  the  result  of  the  fact 
that  DBLA's  involvement  in  the  sale  of 
subject  merchandise  results  in 
significant  costs  which  are  included  in 
the  prices  it  charges  its  U.S.  customers. 

Petitioners  also  argue  that  because 
DBLA's  selling  prices  are  distinct  from 
Dongbu's.  the  Department  must  analyze 
DBLA's  sales  differently  from  Dongbu's 
sales  in  order  to  ensure  consisterxy 
with  the  fundamental  purpose  of  the 


Tariff  Act  regau-ding  the  calculation  of 
United  States  price.  They  argue  that  the 
Tariff  Act  identifies  two  types  of  U.S. 
sales,  purchase  price  and  ESP,  and 
mandates  different  adjustments  to  each 
so  that  United  States  price  is 
reconstructed  at  the  same  point  in  the 
chain  of  commerce  regardless  of 
whether  a  U.S.  affiliate  of  the 
manufacturer  or  exporter  is  involved  in 
the  transaction.  Giting  19  U.S.C. 
1677a(b),  petitioners  contend  that  the 
Tariff  Act  defines  purchase  price  as  the 
price  at  which  merchandise  is 
purchased,  or  agreed  to  be  purchased, 
prior  to  the  date  of  importation,  from 
either  a  reseller,  manufacturer,  or 
producer  of  the  merchandise  for 
exportation  to  the  United  States. 
Conversely,  say  petitioners,  ESP  is 
defined  as  the  price  at  which 
merchandise  is  sold  or  agreed  to  be  sold 
in  the  United  States,  prior  to  or  after 
importation  by  or  for  the  account  of  the 
exporter.  See  19  U.S.  1677a(c).  Thus, 
ESP  is  typically  used  when  an  affiliate 
of  the  manufacturer  or  exporter  imports 
merchandise  into  the  United  States. 
Also,  petitioners  cite  Smith  Corona 
Group  v.  United  States,  713  F.  2d  1568, 
1571-72  (Fed.  Cir.  1983),  in  arguing  that 
when  a  U.S.  affiliate  of  a  foreign 
respondent  imports  merchandise  in 
question,  all  costs  and  expenses 
incurred  by  the  affiliate  must  be 
deducted  from  the  affiliate's  resale  price 
in  order  to  derive  a  United  States  price 
that  reflects  the  price  that  the 
merchandise  would  command  in  an 
arm's-length  transaction.  They  further 
state  that  this  is  the  case  whether  the 
sales  are  from  the  importer  to  an 
independent  retailer  or  directly  to  the 
public,  as  if  the  affiliate  had  no  role  in 
the  transaction.  Petitioners  note  that 
DBLA's  role  in  selling  subject 
merchandise  results  in  selling  prices 
that  are  distinct  from  Dongbu's  prices 
for  the  same  product,  and  that  as  a 
result,  DBLA's  role  in  selling  subject 
merchandise  creates  the  type  of  bias  that 
is  addressed  by  the  provisions  of  the 
Tariff  Act  regarding  United  States  price. 
Petitioners  also  contend  that  Dongbu's 
sales  through  DBLA  do  not  meet  the 
statutory  definition  of  purchase  price. 
They  argue  that  the  Department  utilizes 
a  three-part  test  to  determine  whether 
ESP  or  purchase  price  should  be  used  to 
determine  USP  when  the  sale  is  made 
prior  to  the  date  of  importation;  and  the 
focus  must  be  on  the  third  factor  in  this 
test;  that  is,  that  if  the  related  party  in 
the  United  States  only  acts  as  a  conduit 
between  the  first  unrelated  purchaser 
and  the  seller,  the  resulting  sale  is  a  sale 
for  export  to  the  United  States. 
Petitioners  contend,  however,  that 


before  the  Department  can  accurately 
determine  that  the  related  party  is  just 
a  process  of  documentation,  there  must 
be  evidence  on  the  record  supporting 
that  conclusion.  They  argue  that  in  this 
case,  there  is  no  documentar>'  evidence 
in  the  record  in  support  of  this  claim  by 
Dongbu.  Citing  to  Creswell  Trading  Co.. 
et  al.  v.  United  States.  15  F.3d  1054 
(Fed.  Cir.  1994)  petitioners  claim  that 
Dongbu  has  the  burden  of  producing 
information  that  proves  that  point, 
which  it  has  not  dona;  and  in  the 
absence  of  such  information,  the 
Department  cannot  conclude  that  the 
indirect  purchase  price  sales  at  issue 
were  made  in  Korea  by  Dongbu  for 
exportation  to  the  United  States. 
Instead,  petitions  conclude  that  the 
Department  must  determine  that  the 
sales  were  made  in  the  United  States  by 
DBLA,  and  that  they  must  be  treated  as 
ESP  sales. 

Petitioners  further  argue  that  the  price 
at  which  DBLA  sells  subject 
merchandise  to  the  unrelated  purchaser 
is  different  from  the  price  at  which 
DBLA  purchases  it  from  Dongbu.  They 
contend  that  these  prices  reflect  the  fact 
that  DBLA  performs  significant  selling 
activities  in  the  United  States  which 
require  the  Department  to  treat  the  sales 
in  question  as  ESP  sales.  Petitioners 
note  also  that  DBLA  extends  credit  to 
certain  customers  by  permitting  them  to 
delay  payment  for  subject  merchandise; 
that  DBLA  identifies  customers, 
negotiates  prices,  and  provides  some 
warranty-related  services;  and  that 
DBLA  is  engaged  in  marketing  activities 
that  include  development  of 
downstream  applications  for  subject 
merchandise.  Petitioners  conteqd  that 
another  significant  seUing  function 
performed  by  DBLA  is  the  posting  of 
cash  deposits  of  antidumping  and 
countervailing  duties  on  behalf  of  its 
U.S.  customers.  They  argue  that  in  a 
typical  purchase  price  transaction,  the 
U.S.  customer,  as  the  importer  of  record, 
would  be  required  to  deposit  cash 
deposits  with  the  U.S.  Customs  Service 
upon  importation  of  the  merchandise, 
resulting  in  additional  costs.  In  ESP 
transactions,  however,  the  customer  is 
relieved  of  this  burden  and  of  the  risks 
of  uncertain  future  liabilities. 
Petitioners  contend  that  DBLA's  selling 
activities  can  be  demonstrated  in  several 
ways.  First,  the  activities  performed  by 
DBLA  are  significant  in  the  context  of 
the  totality  of  activities  required  to  sell 
subject  merchandise.  In  other  words, 
DBLA  performs  all  of  the  functions 
required  to  sell  subject  merchandise  in 
the  United  States.  Second,  the 
significance  of  DBLA's  selling  activities, 
and  the  economic  benefit  these  provide 


to  DBLA's  customers,  is  reflected  in 
DBLA's  prices.  Finally,  petitioners  cite 
declarations  made  by  DBLA  on  Customs 
Form  7501  which  indicate  that  it  was 
more  that  a  processor  of  sales  related 
documentation. 

Respondent  counters  these  arguments 
bv  stating  that  Dongbu's  sales  through 
DBLA  meet  the  statuton,'  definition  of 
purchase  price  sales,  and  that  Dongbu's 
sales  thus  adhere  to  the  three-part  test 
employed  by  the  Department  already 
detailed  by  petitioners.  It  argues  that  the 
purpose  of  this  test  is  to  determine,  on 
the  basis  of  the  selling  functions 
assumed  by  the  U.S.  affiliate,  whether 
the  transaction  in  question  meets  the 
statutory  requirements  for  purchase 
price  at'dictated  by  19  U.S.C.  1677a(b). 
Respondent  argues  that  there  is  no 
dispute  regarding  the  first  two  prongs  of 
this  test,  as  petitioners  concede  that 
Dongbu's  sales  through  DBLA  are  « 

shipped  directly  from  Dongbu  to  the 
unrelated  buyer  without  being 
introduced  into  DBLA's  inventory  and 
that  such  shipments  are  customary  in 
the  industr)'.  Respondent  contends  that 
verification  reports  and  associated 
documents  confirm  that  sales  through 
DBLA  also  meet  the  third  requirement 
of  the  test,  and  that  DBLA  played  only 
a  limited  role  as  a  processor  of  sales 
related  documentation  and  as  a 
communications  like  to  the  customer. 

Respondent  describes  DBLA's  role  in 
these  sales  transactions  as  straight 
forward.  Dongbu  states  that  its  sales  are 
made  by  its  export  department  in  Korea, 
with  DBLA  assisting  by  transmitting 
customer  inquires  to  Korea  and  issuing 
sales  contracts  on  Dongbu's  behalf  if 
orders  are  accepted.  Respondent  notes 
that  DBLA  facilitates  the  sales  by 
processing  the  documents  needed  to 
ensure  that  the  merchandise  is  delivered 
in  accordance  with  the  negotiated  sales 
terms:  that  is,  delivery  to  the  customer 
after  clearance  through  U.S.  Customs 
and  payment  of  brokerage  and  related 
charges.  In  detailing  these  functions, 
respondent  argues  that  all  of  the  selling 
activities  carried  out  by  DBLA  in 
connection  with  these  sales  are  within 
the  range  of  activities  determined  by  the 
Department  to  be  consistent  with 
purchase  price  classification  in  previous 

cases. 

Regarding  petitioners'  argument  that 
the  Department  should  classif\-  sales 
through  DBLA  based  upon  comparative 
pricing  patterns,  respondent  counters 
that  there  is  no  legal  or  factual  basis  for 
reclassifying  these  sales  as  ESP. 
Respondent  contends  that  selling 
functions,  not  selling  prices,  are  the 
basis  for  the  Department's  classification 
of  sales  as  purchase  price  or  ESP. 
Specifically,  the  application  of  the 


Departments  three-pronged  test  is  to 
determine  whether  the  selling  functions 
undertaken  by  the  related  U.S.  selling 
agent  are  of  a  kind  that  would  normally 
be  carried  out  by  the  exporter  in 
connection  with  the  sales,  and  that  such 
an  analysis  must  be  made  w  ilh  reference 
to  terms  of  the  sale  itself  which 
establishes  the  parameters  of  the  US. 
affiliate's  selling  function.  Therefore, 
with  regard  to  Dongbu's  sales  through 
DBLA,  respondent  argues  that  the 
Department  must  consider  DBLA's 
selling  functions  in  connection  with  the 
fact  that  these  products  are  sold  to  the 
unrelated  U.S.  customer  on  an  ex-dock 
duty-paid  basis  and  must  thus  be 
delivered  to  the  possession  of  the 
customer  after  clearance  through  US. 
Customs.  Respondent  notes  that  in  this 
case.  Dongbu  has  simply  transferred 
these  routine  selling  ftinctions  to  a 
related  selling  agent  in  the  United 
States,  and  that  the  substance  of  the 
transaction  i?  not  changed,  which  is  that 
they  are  purchase  price  rather  than  ESP. 

Department's  Position 

We  agree  with  respondent  and  have 
determined  that  purchase  price  is  the 
appropriate  basis  for  calculanng  USP. 
Typically,  whenever  sales  are  made 
prior  to  the  date  of  importation  through 
a  related  sales  agent  in  the  I'nited 
States,  we  conclude  that  purchase  price 
is  the  most  appropriate  determinant  of 
the  USP  based  upon  the  following 
factors:  (1)  The  merchandise  in  question 
was  shipped  directly  from  the 
manufacturer  to  the  unrelated  buyer, 
without  being  introduced  into  the 
inventory  of  the  related  shipping  agent; 
(2)  direct  shipment  from  the 
manufacturer  to  the  unrelated  buyers 
was  the  cusfomar>'  commercial  channel 
for  sales  of  this  merchandise  between 
the  parties  involved;  and  (3)  the  related 
selling  agent  in  the  United  States  acted 
only  as  a  processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyers  See. 
e.g..  Certain  Stainless  Steel  Wire  Rods 
from  France:  Final  Detern-.iiution  of 
Sales  at  L«iss  that  Fair  Value.  58  FR 
68865.  68868-9  (December  29.  1993!. 
Granular  Polytetrafluoroeths  'i.-ne  Resin 
from  japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  58  FR  50343-4  (September  27, 
1993).  This  lest  was  first  de\  eloped  in 
response  to  the  Court  of  Int»^nialional 
Trade's  decision  in  PQ  Corprrci'on  v. 
United  States..  652  F.  Supp.  724,  733-35 
(Crr  19871  It  has  also  been  a-ied  to 
uphold  indirect  purchase-pnce 
transactions  involving  exporters  and 
their  U.S.  affiliates.  See  e.g..  Zenith 
Electronics  Corp  v.  United  States. 
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Consol.  Ct.  No.  88-07-00488,  Slip  Op. 
94-146  (CIT  1994). 

We  disagree  with  petitioners' 
argument  in  citing  to  Creswell  Trading 
Co..  et  al.  V.  United  States.  15  F.3d  1054 
(Fed.  Cir.  1994)  that  Dongbu  has  not  met 
the  burden  of  producing  information 
that  demonstrates  that  the  rf  lated  party 
in  the  United  States  functions  only  as  a 
processor  of  documentation.  Dongbu 
has  placed  information  on  the  record 
which  we  have  verified  describing  the 
functions  of  its  related  party 
Furthermore,  the  Department  has 
recognized  and  classified  as  indirect 
purchase  price  sales  transactions 
involving  selling  activities  similar  to 
those  of  DBLA's  in  other  antidumping 
proceedings  involving  Korean 
manufacturers  and  their  related  U.S. 
affiliates.  See,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea,  57  FR 
42942,  42950-1  (September  17,  1992). 
In  the  present  review,  we  found  that:  (1) 
Dongbu 's  sales  though  DBLA,  its  related 
sales  agent  in  the  United  States,  are 
shipped  directly  from  Dongbu  to  the 
unrelated  buyer  without  being 
introduced  into  DBLA's  inventory:  (2) 
such  .shipments  are  the  customary 
channel  of  distribution  for  the  parties 
involved;  (3)  DBLA  performed  limited 
liaison  functions  in  the  processing  of 
sales-related  documentation  and  a 
limited  role  as  a  communication  link  in 
connection  with  these  sales. 

We  agree  with  respondent  that  we 
regard  selling  functions,  rather  than 
seUing  prices,  as  the  basis  for  classifying 
sales  as  purchase  price  or  ESP.  When  all 
three  of  the  criteria  described  above  are 
met,  we  consider  that  the  exporter's 
selling  functions  have  been  relocated 
geographically  from  the  country  of 
exportation  to  the  United  States,  where 
the  sales  agent  performs  them.  We 
determine  that  DBLA's  selling  functions 
are  of  a  kind  that  would  normally  be 
undertaken  by  the  exporter  in 
connection  with  these  sales.  DBLA's 
role  in  the  payment  of  cash  deposits  of 
antidumping  and  countervailing  duties, 
extension  of  credit  to  U.S.  customers, 
the  processing  of  certain  warranty 
claims,  and  project  development  are 
consistent  with  purchase  price 
classification  and  are  a  relocation  of 
routine  selling  functions  from  Korea  to 
the  United  States, 

Comment  7 

According  to  petitioners,  the 
Department  i.s  required  by  law  to  deduct 
the  cost  of  "actual"  antidumpint;  and 
countervailing  duties  from  USP  when 
the  record  demonstrates  that  those  costs 
are  included  in  the  prices  paid  by  the 


first  unrelated  purchaser.  Petitioners 
contend  that  these  duties  are  costs  to 
Dongbu  and  must  be  deducted  from  the 
price  paid  by  the  first  unrelated 
purchaser  in  order  to  obtain  a  fair 
comparison  between  USP  and  foreign 
market  value. 

Petitioners  assert  that  the  statute 
provides  authority  for  deducting  the 
cost  of  actual  antidumping  and 
countervailing  duties  incorporated  in 
the  price  used  to  establish  USP.  Citing 
section  1677a(d)(2)(A),  they  argue  that 
USP  shall  be  reduced  by  "the  amount, 
if  any,  included  in  such  price  which  is 
attributable  to  additional  costs,  charges, 
and  expenses,  and  United  States  import 
duties,  incident  to  bringing  the 
merchandise  into  the  United  States." 
The  costs  of  antidumping  and 
countervailing  duties  thus  fall  within 
the  scope  of  this  provision  as  costs, 
charges,  and  expenses  or  as  U.S.  import 
duties.  The  former,  petitioners  note,  is 
a  subset  of  the  latter,  and  as  a  matter  of 
law  they  must  be  deducted  from  the 
price  to  the  first  unrelated  purchaser. 
They  also  argue  that  the  statute  provides 
that  USP  shall  be  increased  by  the 
amount  of  any  countervailing  duty 
imposed  to  offset  an  export  subsidy. 

According  to  petitioners,  the 
Department  must  deduct  the  full 
amount  of  the  countervailing  duties 
paid  by  Dongbu  for  those  entries 
covered  by  the  first  and  second  annual 
reviews  of  the  countervailing  duty 
order.  They  claim  that  none  of  the 
arguments  for  not  deducting  the 
estimated  antidumping  duties  applies  in 
the  case  of  the  countervailing  duty 
payments.  First,  petitioners  argue  that 
Dongbu  has  presented  evidence  that 
DBLA  paid  those  duties  and  that  they 
have  an  impact  on  the  price.  Second, 
they  contend,  there  is  no  danger  of 
double-counting  since  the 
countervailing  duties  are  not  paid  to 
offset  past  price  discrimination.  In  this 
case,  the  countervailing  duties  are  paid 
to  offset  domestic  subsidies  and  have 
nothing  to  do  with  Dongbu's  price 
discrimination  practices.  Thus, 
petitioners  assert  that  the  countervaifing 
duties  are  a  cost  separate  from  the 
payment  of  antidumping  duties  and 
should  be  treated  as  normal  customs 
duties.  Also,  petitioners  claim  that  since 
no  party  requested  a  review  of  the 
countervailing  duty  order  at  the  time  of 
the  first  or  second  anniversary,  those 
duties  have  become  final  duties.  They 
also  assert  that  the  Department  must 
deduct  the  cost  of  antidumping  duties 
equal  to  the  amount  of  the  calculated 
margin. 

Petitioners  note  that  the  court 
acknowledged  in  Zenith  Elec.  Corp.  v. 
United  States.  18  CIT ,  Slip  Op  94- 


146  (September  19, 1994)  that  the 
deduction  from  USP  of  actual 
antidumping  duties  remains  an  open 
issue.  Accordingly,  contend  petitioners, 
the  court  expects  that  the  Department 
will  approach  the  payment  of  actual 
antidumping  duties'^ifferently  than  it 
does  the  payment  ^fjestimated 
antidumping  duties.  Petitioners  cite 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom,  60 
FR  44009  (August  24. 1995),  in  which 
they  argued  that  the  Department  should 
treat  actual  antidumping  duties  as  a 
cost.  Petitioners  claim  that  although  the 
Department  rejected  their  argument,  the 
authority  cited  by  the  Department  in  the 
determination  does  not  support  its 
position.  Petitioners  also  note  that  there 
has  been  no  court  decision  that  the 
deduction  of  estimated  antidumping 
duties  is  unlawful,  and  that  all  of  the 
cases  having  to  do  with  this  issue  have 
upheld  the  Department's  decision  not  to 
do  so  based  on  the  facts  of  the 
individual  case. 

Respondent  argues  that  in  the  absence 
of  reimbursement,  it  is  unlawful  and 
contrary  to  Department  practice  to 
deduct  antidumping  and  countervailing 
duties  from  USP.  Respondent  contends 
that  petitioners'  reading  of  the  statute  is 
contradicted  by  both  long-standing 
administrative  and  judicial  precedent: 
(e.g..  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom,  60 
FR  44009  (August  24, 1995), 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.;  Final 
Results  of  Antidumping  Administrative 
Reviews,  60  FR  10900, 10907  (February 
28, 1995),  PQ  Corp.  v.  United  States, 
652  Supp.  724,  735-37  (CIT  1987), 
Federal-Mogul  Corp.  v.  United  States, 
813  F.  Supp.  856,  872  (1993),  and 
Torrington  Co.  v.  United  States,  Consol. 
Ct.  No.  92-07-00483  (CIT  1995). 
Respondent  further  argues  that  the 
Department  and  the  courts  have  long 
since  recognized  that  such  deductions 
axe  not  authorized  under  the 
antidumping  laws  because  they  are, 
inter  alia,  not  'selling  expenses"  within 
the  meaning  of  the  statute  and  are 
inherently  contingent  in  nature. 
Respondent  notes  that  making  the 
required  adjustment  would  unlawfully 
result  in  the  double-counting  of 
dumping  duties,  and  would  perpetuate 
dumping  orders  thereby  violating  both 
the  letter  and  remedial  purposes  of  the 
statute.  They  also  state  that  Congress 
has  refused  to  yield  to  lobbying  by  the 


U.S.  steel  industry  for  the  enactment  of 
legislation  that  would  for  the  first  time 
authorize  such  a  deduction,  clearly 
evincing  Congressional  disapproval  of 
petitioners'  position. 

Respondent  asserts  that  petitioners 
are  incorrect  in  their  argument  that  the 
issue  of  deducting  antidumping  and 
countervailing  duties  should  be 
considered  differently  in  this  case 
because  the  Department  is  determining 
"actual"  rather  than  "estimated" 
antidumping  duties  Respondent  also 
states  that  petitioners  are  <ATong  in  their 
extension  of  this  argument  to  Dongbu's 
countervailing  duty  deposits  on  the 
theory  that  such  deposits  represent 
"actual"  duties  because  the  amounts 
deposited  are  "conclusive"  since  no 
party  requested  an  administrative 
review.  Respondent  notes  that  the 
countervailing  duty  order  is  currently 
on  appeal  to  the  Court  of  International 
Trade  and  liquidation  of  these  entries 
has  been  suspended  pending  the 
outcome  of  that  appeal. 

By  assessing  duties  beyond  the  actual 
margins  of  dumping,  according  to 
respondent,  petitioners'  recommended 
deduction  would  also  violate 
international  law  as  embodied  in  the 
WTO  antidumping  agreement.  See  Final 
Act  Embodying  the  Results  of  the 
Uruguay  Round  of  Multilateral  Trade 
Negotiations,  April  15,  1994,  and 
Agreement  on  Implementation  of  Article 
\1  of  the  General  Agreement  on  Tariffs 
and  Trade  1994,  article  2  11 4. 

Respondent  claims  that  petitioners  are 
incorrect  in  arguing  that  their  proposal 
will  not  result  in  a  double-counting  of 
antidumping  duties.  Rather,  respondent 
asserts  it  is  a  'mathematica!  certainty  ' 
that  this  will  be  the  result.  Respondent 
argues  that  the  remedial  purposes  of  the 
antidumping  laws  are  presumably 
fulfilled  when  a  foreign  respondent  is 
induced  to  raise  its  prices  to  unrelated 
customers  in  the  United  States  in 
response  to  the  antidumping  order, 
since  it  is  at  that  level  thai  the  foreign 
producer  competes  directly  with  U.S. 
producers.  Respondent  notes  tiiat  the 
concern  that  has  traditionally  been 
raised  is  that  the  relief  intended  by  the 
order  would  be  "blunted  or  denied  "  if 
the  related  importer  "absorbs  "  the 
antidumping  duties  by  being 
"reimbursed"  by  the  foreign  producer 
and,  as  a  result,  fails  to  pass  the 
additional  expense  on  the  unrelated 
US.  customer  in  the  form  of  higher 
prices.  Respondent  claims  that 
petitioners  in  this  case  are  claiming  that 
the  Department  should  penalize  Dongbu 
for  raising  its  prices  to  unrelated 
purchasers.  The  effect  of  this,  according 
to  respondent,  would  be  to  create 
additional  margins. 


Department's  Position 

We  disagree  with  petitionei^  In  Final 
Results  of  Antidumping  Duty 
A.-lministrative  Review:  Certain  Hot- 
Rclled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  L'nited  Kingdom 
('UK  Lead  and  Bismuth").  60  FR  44009. 
44010  (August  24,  1995).  petitioners 
made  arguments  similar  to  those 
presented  here — that  "actual" 
antidumping  duties  are  a  'selling 
expense"  and  that  the  Department  has 
not  previously  considered  whether  to 
deduct  "actual"  expenses  under  section 
772(d)(2)(A).  In  UK  Lead  and  Bismuth, 
we  responded  that  "(ajntidumping 
duties  are  intended  to  offset  the  effect  of 
discriminatory  pricing  between  the  two 
markets  In  this  context,  making  an 
additional  deduction  from  USP  for  the 
same  antidumping  duties  that  correct 
this  price  discrimination  would  result 
in  double-counting.  Therefore,  we  have 
not  treated  cash  deposits  of  estimated 
antidumping  duties  as  direct  seUing 
expenses.  "  Id.  at  44010.  See  also  color 
Television  Receivers  from  the  Republic 
of  Korea.  Final  Results  of 
.Administrative  Review,  58  FR  50333. 
50337  (September  27,  1993);  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.:  Final 
Results  of  Antidumping  Administrative 
Reviews,  60  FR  1U900,  10906  (February 
28,  1995). 

We  also  disagree  with  jjetitioners" 
extension  of  their  argument  to  Dongbu's 
countervailing  duty  deposits  on  tne 
basis  that  the  amounts  deposited  are 
"conclusive"  since  no  party  has 
requested  an  administrative  review.  In 
fact,  the  countervailing  duty  ord^-r  is 
currently  on  appeal  to  the  Court  of 
International  Trade  and  liquidation  oi 
these  entries  has  been  suspended 
pending  the  outcome  of  that  appeal. 
These  entries  will  be  liquidated  only  in 
accordance  with  a  final  and  conclusive 
court  decision  in  that  proceeding,  as  in 
accordance  with  19  U.S.C.  l.S16a(e).  In 
other  words,  the  amount  that  will  be 
collected,  if  ain.  is  uncertain  at  this 
time. 

As  our  verification  report  indicates, 
there  is  no  evidence  that  Dongbu's 
related  importer  in  the  U.S.  is  being 
reimbursed  by  Dongbu. 

Comment  S 

Petitioners  argue  that  Dongbu 
improperly  calculated  credit  expenses 
for  home-market  sales  using  gross  unit 
prices.  They  argue  that  Dongbu's 
reported  credit  expenses  are  overstated 
because  Dongbu  failed  to  account  for 
rebates  when  calculating  the  credit 
expenses.  Petitioners  contend  that 


Dongbu  calculates  i>er-unit  credit 
expenses  for  home-market  sales 
differently  than  is  done  by  the 
Department,  which  calculates  rxedit 
expenses  based  on  selling  prices  that  are 
net  of  discounts  and  rebates.  See  Final 
Determination  of  Sales  at  I.<ess  Than  Fair 
Value;  Fresh  Cut  Roses  from  Colombia, 
60  FR  6980  (February  6,  1995) 
Therefore,  according  to  petitioners, 
Dongbu's  use  of  an  adjusted  gross  unit 
price  is  not  in  accordance  with 
Department  practice,  and  results  in  an 
artificially  inflated  credit  expense. 
Petitioners  continue  this  point  by 
slating  that  the  Department  should 
reduce  Dongbu's  claimed  home-market 
credit  expenses  to  account  for  rebates 
paid  to  certain  home-market  customers 
in  order  to  be  consistent  with  its 
established  practice  of  calculating  credit 
expenses  using  prices  net  of  discounts 
and  rebate?  To  accomplish  this,  they 
explain,  the  Department  should  reduce 
the  reported  credit  expense  b\  the 
amount  of  the  rebate,  expressed  as  a 
percentage  of  gross  unit  price 

Respondent  argues  that  petitioners  are 
in  error,  and  that  home-market  credit 
expenses  are  not  overstated  According 
to  respondent,  petitioners'  alieeaiion 
relies  upon  the  Department '.=  final 
determination  in  Fresh  Cut  Roses  from 
Colombia,  and  while  it  is  trje  that  the 
Department  in  that  c:ase  adjuhtod  one 
respondent's  credit  figures  downward  to 
account  for  certain  discount"^  discovered 
late  in  the  proceeding,  there  i*  no 
mention  in  the  case  of  similar  treatment 
being  required  in  the  case  of  rr^bates. 
Respondent  hirther  note^  •hat  this 
distinction  between  discounts  and 
rebates,  with  respect  to  credit 
calculations,  is  not  inconseqiiential. 
.\l.so.  the  fact  that  rebates  are  paid  after 
the  sale,  nas  nu  bearing  on  the  final 
price  paid  bv  the  customer.  In  ttiese 
cases,  the  t"inal  prii  e  paid  i>  one  that  is 
net  of  the  rebnte  itself.  But.  when  it 
comes  to  calculating  credit  e\i-.enses. 
the  emphasis  on  the  rebate  i;^ini;  paid 
■after"  rather  than  at  the  tune  of  the  sale 
is  dispositive  of  this  issue,  at  x.-ding  to 
Dongbu. 

Respondent  also  argues  tiiat  the 
imputation  uf  credit  c:ost  is  based  on  the 
principal  of  the  "time  value  oi  money.' 
See  IMJ-La  MetalU  Industriolc  S.p.A.  v. 
United  Stales.  912  F.2d  455  (Fed  Cir 
1990).  Respondent  asserts  that  tiie  value 
to  the  seller  is  a  function  of  the  amount 
of  the  account  t>eing  financed,  the 
period  oi'  time  that  the  account  is  being 
financed,  ar.d  the  relevant. cost  of 
borrowing  th.Vi  could  be  used  !o  finance 
the  account.  Respondent  argues  in  the 
case  of  a  discount,  the  air.oui.t  financed 
over  this  period  is  the  pun  h.3sp  price 
less  the  discount,  and  it  is  appropriate 
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to  deduct  this  amount  from  the  gross 
unit  price  in  determining  the  imputed 
cost  of  credit.  In  the  case  of  rebates, 
Dongbu  states  the  amount  is  not  likely 
to  have  accrued  at  the  time  of  sale  but 
instead,  over  a  longer  period  of  time. 

Respondent  claims  it  would  thus  be 
improper  to  deduct  rebate  amounts  from 
gross  unit  price  in  determining  imputed 
credit  expenses  because  the  amount 
being  financed  over  the  credit  period  is 
the  gross  unit  price  rather  that  the  gross 
unit  price  less  an  undertermined  rebate. 

Department's  Position 

We  agree  with  respondent.  Dongbu  s 
rebates  are  often  accrued  after  payment 
has  been  made.  More  often  than  not, 
rebate  amounts  are  not  determinable 
until  after  payment  of  the  account  has 
been  made.  Accordingly,  it  would  be 
improper  in  these  cases  to  deduct  rebate 
amounts  from  gross  unit  price  in 
determining  imputed  credit  costs 
because  the  amount  being  financed  over 
the  credit  period  (i.e..  from  shipment  to 
payment)  is  the  gross  unit  price,  and  not 
the  gross  unit  price  less  an 
undertermined  rebate.  We  agree  with 
respondent  that  it  is  appropriate  in  the 
case  of  a  discount  to  calculate  imputed 
credit  costs  on  gross  unit  price  net  of 
discounts  (since  that  amount  is 
determined  at  the  time  of  sale  and 
shipment).  However,  particularly  in  the 
case  of  rebates  that  are  not  precisely 
known  at  the  time  of  sale,  it  would  be 
inappropriate  to  deduct  this 
undetermined  amount  from  gross  unit 
price  in  calculating  credit  expenses. 

tomment  9 

Petitioners  argue  that  Dongbu's  freight 
charges  for  home-market  sales  should  be 
reduced  by  the  amount  of  the  intra- 
company  transfer  of  funds  between 
Dongbu  and  Dongbu  Express.  They 
assert  that  transportation  services  for 
Dongbu's  home-market  sales  are 
provided  by  unrelated  trucking 
companies  pursuant  to  contracts  with 
Dongbu's  wholly-owned  subsidiary, 
Dongbu  Express:  and  thnt  as  such. 
Dongbu's  payment  to  Dongbu  Express 
for  those  services  is  nothing  more  than 
"an  internal  price  constructed  for 
bookkeeping  purposes."  Petitioners 
contend  that  the  Department  should 
revise  these  expenses  to  exclude 
markups  charged  by  Dongbu  Express  on 
the  grounds  that  such  markups 
represent  intra  company  fransfors  of 
funds.  They  cite  Final  Detennination. 
Rescission  of  Investigation,  and  Partial 
Dismissal  of  Petition  High  Information 
Content  Flat  Panel  Displays  and  Display 
Glass  Therefor  from  )apan,  56  FR  32376 
(July  16,  iqqi).  and  Final  Results  of 
Antidumping  Duty  Administrative 


Review:  Color  Picture  Tubes  from  Japan, 
55  FR  37915  (September  14, 1990).  in 
arguing  that  the  Department  has 
previously  disregarded  the  same  type  of 
mark-up  paid  to  Dongbu  Express  when 
calculating  adjustments  to  foreign 
market  value,  and  that  the  Department 
attempts  to  value  sales-related  services 
at  actual  market  rates,  rather  than  at  the 
rates  established  between  related 
parties. 

Respondent  counters  that  there  is  no 
basis  for  reducing  the  reported  home- 
market  inland  freight  charges,  and  that 
petitioners'  position  ignores  the 
circumstances  under  which  these 
services  are  provided.  Respondent 
argues  that  Dongbu  contracts  for  freight 
services  through  a  freight  forwarder  that 
has  the  expertise  and  volume  of 
business  to  obtain  regular  service  and 
competitive  rates,  an  arrangement  made 
by  many  other  businesses  that  also  do 
not  own  their  own  trucking  fleet.  These 
services  provided  by  Dongbu  Express 
have  value,  and  as  such  the  payment  of 
a  mark-up  is  expected  and  consistent 
with  similar  commercial  transactions. 
According  to  respondent,  the  additional 
administrative  costs  incurred  by  Dongbu 
Express  in  arranging  for  shipment,  as 
well  as  a  reasonable  return  to  Etongbu 
Express,  are  simply  part  of  the  value  of 
the  trucking  service.  Thus,  respondent 
states,  if  the  Department  is  to  obtain  a 
reasonable  measure  of  the  "actual 
market  rates"  for  the  freight  services,  as 
petitioners  contend,  there  must  be 
reflected  in  the  reported  charge  some 
amount  for  the  valuable  freight 
forwarding  services  provided  by  Dongbu 
Express.  Dongbu  asserts  it  has 
demonstrated  that  the  mark-up  charged 
by  Dongbu  Express  reflects  a  reasonable 
amount  for  profit,  and  that  this  mark-up 
is  equivalent  to  that  included  by 
Dongbu  Express  in  its  charges  to 
unrelated  parties. 

Department's  Position 

We  disagree  with  petitioners.  We  find 
that  the  mark-ups  charged  by  Dongbu 
Express  to  Dongbu  were  commercially 
reasonable  charges  for  the  services 
provided  by  Dongbu  Express.  Although 
the  Department  does  not  have  a 
standard  policy  requiring  it  to  deduct 
relnted-party  mark-ups  in  all  cases,  in 
Final  Determination,  Rescission  of 
Investigation,  and  Partial  Dismissal  of 
Petition:  High  Information  Content  Flat 
Panel  Displays  and  Display  Glass 
Therefor  from  Japan,  56  FR  32376. 
32393  (July  16,  1991),  the  Department 
rejected  the  price  between  related 
parties  not  only  because  there  was  a 
mark-up,  but  because  it  was  determined 
that  the  reported  amount  reflected  a 
price  constructed  for  "internal 


bookkeeping  purposes"  rather  than  a 
market  value.  Also,  in  Final  Results  of 
Antidumping  Administrative  Review: 
Color  Picture  Tubes  from  Japan.  55  FR 
37915,  32922-23  (September  14. 1990), 
the  Department  acknowledged  and 
accepted  the  respondent's  argument  that 
an  administrative  fee  paid  by  the 
respondent  to  its  related  shipper 
reflected  additional  services  that  would 
have  been  sustained  by  either  another 
trucking  company  or  the  respondent 
directly.  In  the  present  review,  we 
verified  the  arm's-length  nature  of 
Dongbu's  freight  charges  by  reviewing 
invoices  from  the  trucking  company  to 
Dongbu  Express;  the  unit  prices  on 
those  invoices  were  lower  than  those 
charged  by  Dongbu  Express  to  Dongbu. 
Therefore,  we  find  no  basis  for  reducing 
home-market  inland  freight  charges. 

Comment  10 

Petitioners  argue  that  Dongbu's 
Korean  inland  freight  charges  for  certain 
U.S.  sales  appear  to  be  below  arms's- 
length  rates,  and  that  the  Department 
must  revise  the  reported  charges  for  the 
final  results  of  this  review.  According  to 
petitioners.  Dongbu  informed  the 
Department  prior  to  verification  that 
certain  sales  were  shipped  to  the  United 
States  from  either  Pusan  or  P'ohang,  and 
not  from  Inch'on.  as  originally  reported. 
Petitioners  state  that  Dongbu  revised  the 
reported  charges  for  these  sales,  many  of 
which  represent  payments  by  Dongbu  to 
Dongbu  Express  at  amounts  less  than 
those  made  by  Dongbu  Express  to 
unrelated  trucking  companies  for  the 
same  transactions.  They  assert  that  the 
discrepancy  between  the  amount 
charged  by  uru^lated  parties  for 
transporting  the  subject  merchandise 
between  Inch'on  and  P'ohang  (or 
Pusan).  and  the  revised  amounts 
reported  by  Dongbu,  indicates  that  not 
all  of  Dongbu's  reported  inland  freight 
charges  for  U.S.  sales  were  at  arm's- 
length  rates.  Therefore,  the  Department 
must  adjust  for  these  amounts 

accordingly. 

Respondent  counters  these  arguments 
by  reporting  that  the  example  cited  by 
petitioners  involves  freight  charges 
imposed  by  an  unrelated  trucking 
company,  and  not  Dongbu  Express  as 
asserted.  It  says  this  "discrepancy" 
claimed  by  petitioners  also  explains 
why  the  freight  amount  charged  with 
respect  to  this  sale,  and  the  other 
shipments  identified  by  petitioners  is 
lower  than  would  have  been  expected 
given  the  schedule  of  freight  charges 
paid  by  Dongbii  Express.  According  to 
respondent,  the  commercial  invoices 
and  bill  of  lading  show  in  this  instance 
that  ocean  freight  companies  sometimes 
request  at  the  last  minute  that  a 
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manufacturer  agree  to  change  the  port  of 
exportation  to  another  port  that  may  be 
located  farther  from  the  factory  than 
originally  agreed  to  with  the 
understanding  that  the  ocean  freight 
company  will  absorb  any  additional 
freight  cost.  Such  was  the  case  with  the 
sale  cited  by  petitioners,  according  to 
respondent.  Dongbu  argues  that  it  paid 
no  more  than  it  originally  contemplated. 

Department's  Position 

We  agree  with  respondent.  The 
discrepancy  identified  by  petitioners 
involves  freight  charges  imposed  by  an 
unrelated  trucking  company  and,  as  we 
deteimined  at  verification,  the 
Department  has  not  found  any 
transactions  for  which  there  is  an 
indication  that  the  rates  charged  for 
freight  were  not  at  arm's-length.  As  our 
verification  report  indicates,  we 
reviewed  invoices  from  the  unrelated 
trucking  company  to  Dongbu  Express 
that  included  unit  prices,  which,  from 
the  evidence  observed,  reflected  prices 
below  which  Dongbu  pays  to  Dongbu 
Express.  On  this  basis,  we  accept  the 
foreign  freight  charges  as  reported  for 
purposes  of  the  final  results. 

Comment  1 1 

According  to  petitioners,  the  amounts 
reported  by  Dongbu  and  used  by  the 
Department  to  determine  the  market 
rates  for  Dongbu's  foreign  brokerage  and 
handling  charges  are  incorrect.  They 
reject  the  amounts  used  for  the 
following  reasons:  that  the  evidence 
presented  by  Dongbu  that  freight 
charges  are  provided  at  arm's-lengh 
rates  is  irrelevant  to  whether  the  same 
company  also  provides  unloading 
charges  at  arm's-length  rates;  and,  that 
Dongbu  has  not  demonstrated  that 
Dongbu  Express  provides  freight 
services  at  arm's-length  rates.  On  this 
basis,  argue  petitioners,  (he  Department 
must  determine  the  value  of  unloading 
charges  incurred  in  Korea  using 
alternative  information,  specifically,  the 
highest  reported  brokerage  and  handling 
charge  for  any  U.S.  sales. 

Respondent  argues  that  there  is  no 
substance  or  merit  to  the  allegation  that 
Dongbu  Express  provided  freight 
services  on  anything  other  than  an 
arm's-length  basis.  It  asserts  that 
petitioners  are  equally  wrong  in 
claiming  that  it  is  inappropriate  or 
unreasonable  for  the  Department  to 
accept  the  reported  fireight  charges 
based  upon  the  overwhelming  evidence 
that  Dongbu  Express  provides  other 
more  valuable  services  at  arm's-length 
rates.  Respondent  cites  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  Certain  Cold-Rolled 


Carbon  Steel  Flat  Products,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan,  58  FR  37154 
(1993)  (Comment  15)  in  asserting  that 
the  Department,  when  the  arm's-length 
methodology  is  unavailable,  very  often 
will  assess  the  circumstances  generally 
to  determine  whether  the  rates  charged 
are  likely  to  be  commercial.  In  that  case. 
Dongbu  notes,  the  Department  had  only 
time  and  resources  available  to  it  to 
conduct  a  verification  of  two  of  the  four 
companies  to  which  the  respondent 
paid  freight  charges.  As  a  result, 
respondent  states,  the  Department 
decided  to  accept  the  reported  charges 
because  there  was  no  "indication  that 
their  freight  expenses  were  inaccurate." 
Also  cited  by  respondent  is  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Korea,  58  FR 
37176  (1993)  in  arguing  that  the 
Department  also  showed  a  reasonable 
fiexibility  in  accepting  alternative 
means  of  verifying  the  arm's-length 
nature  of  services  for  which  there  were 
no  ready  unrelated  comparisons. 

Department's  Position 

We  disagree  with  pjetitioners. 
Although  the  Department  generally 
prefers  to  demonstrate  that  a  related- 
party  service  was  provided  at  arm's- 
length  by  contrasting  those  rates  with 
charges  for  comparable  services 
provided  by  unrelated  companies,  the 
Department  does  not  automatically 
resort  to  best  information  available 
when  that  methodology  is  unavailable. 
Verification  is  the  Department's  means 
of  testing  information;  it  is  not  intended, 
nor  is  it  possible,  that  every  single  item 
be  examined  during  verification.  See 
Monsanto  Co  v.  U.S..  698  F.  Supp.  275. 
281  (CIT  1988).  As  our  verification 
report  indicates,  we  performed  an  arm's- 
length  test  on  Dongbu's  related  party. 
Dongbu  Express,  and  found  that  inland 
frnight  charges  charged  by  an  unrelated 
party  were  less  than  those  charged  by 
Dongbu  Express.  Thus,  we  believe 
Dongbu's  brokerage  and  handling 
expenses  to  be  at  arm's-length. 

Comment  12 

While  supporting  the  DeDartment's 
decision  to  apply  partial^A  to  Union 
because  of  the  respcpdent's  inability,  at 
verification,  to  prdperly  document 
home-market  product  characteristics, 
petitioners  contend  the  Department 
should  have  resorted  to  total  BIA. 
Petitioners  argue,  failure  to  verify 
Union's  product  characteristics  taints 


not  only  union's  product  comparisons, 
but  also  Union's  cost-of-production 
("COP")  and  constructed-value  C'CV) 
data,  since  those  data  are  reported  on 
the  basis  of  specific  control  numbers, 
and  each  control  number  ("CONNUM") 
is  defined  by  a  unique  set  of  unverified 
product  characteristics.  To  derive  the 
per-ton  cost  of  each  CONNUM  repwrted 
in  its  response,  petitioners  state  that 
Union  allocated  costs  on  the  basis  of  the 
total  quantity  produced  of  that 
CONNUM.  If  the  home-market  product 
characteristics  used  as  a  basis  for 
defining  CONNUMs  are  suspect,  then 
the  production  quantities  and  cost 
allocations  based  on  those  CONNUMs 
are  unreliable  according  to  petitioners. 
They  claim  that,  in  a  number  of  cases 
where  the  use  of  unverified  data  would 
have  rendered  meaningless  any 
calculation  employing  that  data,  or 
where  the  Department  was  unable  to 
verify  a  respondent's  home-market 
product  characteristics,  the  Department 
has  resorted  to  total,  rather  than  partial. 
BIA.  In  addition,  petitioners  note  that 
the  Department  has  routinely  resorted  to 
total  BIA  where  a  respondent  has 
destroyed,  or  has  been  unable  to 
produce,  documents  supporting  critical 
aspects  of  its  submitted  data.  Petitioners 
point  out  that  the  Court  of  International 
Trade  ("CIT")  has  recognized  that 
parties  who  initiate  unfair  trade 
proceedings — as  did  Union  by 
requesting  this  review — bear  the  burden 
of  maintaining  and  retaining  records 
relevant  to  the  proceeding.  See  e.g.. 
Krupp  Stahl  AG  v.  United  States.  822  F. 
Supp.  789  (CIT  1993)  {"Krupp  Stahl"). 
Petitioners  contend  that  Union's  data 
deficiency,  which  was  caused  by  its 
failure  to  retain  relevant  production 
records  and  customer  correspondence  in 
a  review  that  it  requested,  is  evcrv  hit 
as  pervasive  and  significant  as  in  pnor 
cases  where  the  Department  has 
resorted  to  BIA.  According  to 
petitioners,  when  this  data  deficiency  is 
combined  with  the  Department's 
inability  to  verity  the  accuracy  of 
Union's  home-market  date  of  sale  and 
Unions  failure  to  report  acc:urate  dales 
of  sale  for  a  significant  percentage  of  its 
U.S.  sales,  the  Department  has  no 
alternative  but  to  resort  to  total  BLA  in 
its  final  results  in  petitioners"  view 

Petitioners  cite  knipp  Stahl  in 
support  of  their  contention  that  the 
choice  of  which  information  to  u.<ie  as 
BIA  must  not  reward  a  respondent 
Petitioners  take  issue  with  the 
Departments  partial  BIA  approach,  and 
the  Department's  presumption  ttiat  the 
largest  possible  adjustment  to  the  prices 
of  comparable  products  is  no  mort-  than 
20  percent  of  the  cost  of  manufacturing 
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CCOM")  of  that  product  Petitioners 
(.laim  that  thf>  Department  can  have  no 
idea  of  the  extent  to  which  improper 
matches  may  understate  VMV  because 
some  or  all  honu:-markei  products  may 
he  improperly  matched.  Therefor»>. 
pi^titioners  state,  any  sales  of  any 
product  m  Union's  home-market 
database  could  theoretically  he 
compared  to  U.S.  price,  and  the  record 
shows  that  price  differences  between 
U..S  -UiH  Korean  sales  are  in  fact  far 
greater  than  the  adjustment 
preliminarily  u.sed  by  the  Department. 
According  to  petitioners,  the 
Department  has  therefore  rewarded, 
rather  than  penalized,  Union  for  its 
improper  record-keeping  procedures 
Should  the  Department  fail  to  use  total 
BIA  in  its  final  results,  the  Department 
will  invite  manipulation  and 
circumventioij  of  the  antidumping 
process  bv  respondents,  petitioners  say. 
under  the  partial  BIA  methodology 
empluyed  by  the  Department, 
petitioners  claim  a  respondent  could 
request  a  review  and  then  destroy 
criticcii  supporting  documentation 
associated  w  ith  uny  sale  under  the  guise 
that  such  destruction  is  its  normal 
business  practice  and  ossign  to  such 
sales  the  product  i^haroi-tcristics  it 
desires  to  ensure  the  most  lavorable 
price-to-price  comparisons,  secuie  in 
the  kn.jwiedge  that  the  Department  will 
cap  a.'.v  BIA  adjustment  at  a  mere  20 
percent  of  the  product  s  CiOM 
Simalariy.  petitioners  argue  knowing 
that  COP/CV  data  will  not  be  adjusted 
despite  tne  Department  s  inability  to 
veritv  home-market  product 
characteristics,  respondents  could 
simply  issign  i;osts  to  specific 
CONNUMs  a?  they  desire  lo  ensure  the 
mosi  fa\orable  outcome.  For  ail  of  the 
abo\e  reasons,  petitioueis  urge  the 
Department  to  apply  total  BL\  to  Union 
tor  the  final  review  results. 

Kt-spoiident  rejects  petitioners'  claim 
that  there  are  pervasive  and  significant 
d.ita  deTriencies.  It  stales  that  the 
Depanment  verified  home-market  date 
of  sale  and  that  the  Department  has 
already  ;id;usted  the  data  with  regard  to 
i;.S.  aate  of  sale.  Union  states  that  there 
is  no  evidence  on  the  record  indicating 
that  the  home-market  codes  are  wrung. 
It  notes  that  prod.ict  code  questions  for 
home-market  sales  have  no  implications 
for  any  of  the  cost  data. 

Respondent  states  that  petitioners' 
reliance  on  Cold  Rollfd  Suiinlfiss  Steal 
Sheet  front  Gennany  and  Krupp  Stahl  is 
misplaced.  In  that  case.  Union  states,  all 
records  had  been  destroyed,  preventing 
it  from  preparing  a  response  to  the 
Dt^parimenfs  questionnaire  and 
preveniing  the  Department  from 
conducting  a  verification.  In  this  case, 


Union  claims  only  two  types  of 
documents  are  at  issue:  mill  certificates 
and  customer  correspondence.  In 
Union's  view,  respondent  had  no  reason 
to  suspect  that  these  documents,  which 
it  does  not  normally  retain,  would  be 
deemed  necessary  at  verification.  Union 
concludes  that  the  precedents 
"underscore  that  the  use  of  total  BIA  is 
appropriate  only  for  a  noncooperative 
respondent  or  a  respondent  whose 
submission  is  so  fundamentally  flawed 
that  it  cannot  be  used  even  with  partial 
BIA."  See.  e.g..  Antifriction  Bearings. 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France.  60  FR. 
10900.  Thus,  respondent  states  that  the 
Department  must  reject  petitioners' 
request  to  us§  total  BIA. 

Respondent  notes  that  the  statement 
in  the  verification  report  that  the 
Department  was  "unable  to  verify  the 
accuracy  of  the  product  code  system  for 
lUnion'sj  home-market  .sales,  or 
determine  the  basis  behind  Union's 
coding  of  certain  model-match 
characteristics,"  upon  which  petitioners 
rest  their  claim  for  application  of  total 
BIA.  is  contradicted  by  factual  evidence 
on  the  record.  Union  asserts  that,  as  part 
of  the  verification,  the  Department:  (1) 
Repeatedly  tied  the  product  codes 
reported  on  Union's  tape  to  the  product 
codes  u.sed  on  commercial  invoices 
maintained  in  the  normal  course  of 
business;  (2)  traced  the  reported  invoice 
data,  including  the  product  code,  from 
the  commercial  invoice  to  Union's  sales 
ledgers,  and  thus  into  the  audited 
financial  accounting  system:  (.31 
compared  the  product  codes  with 
Union  s  product  manual,  and  found  no 
discrepancies:  and  (4)  repeatedly 
checked  product  codes  for  U.S.  sales 
(which  are  the  same  product  codes  used 
in  the  home-market)  against  mill 
certificates.  Union  also  asserts  that  the 
decision  memorandum  forvtarded  to  the 
A.ssistant  Secretary  failed  to  mention  the 
first  three  of  these  facts.  Rather,  Union 
avers,  the  Department's  memorandum 
gives  I  entral  status  to  two  types  of 
documents — mill  certificates  and 
customer  notifications — on  no  basis 
other  than  the  fact  that  these  documents 
were  not  retained.  Union  also  claims 
that,  by  not  notifying  the  company 
during  verificaticn  of  its  concerns  with 
regard  to  product  characteristics,  the 
Department  deprived  Union  of  an 
opportunity  to  address  those  concerns. 

Union,  citing  recent  cases  (see  e.g.. 
Brass  Sheet  and  Strip  from  Canada,  and 
Oil  Country  Tubular  Goods  from  Korea). 
argues  that  the  Departm.eiit  routinely 
relies  on  commercial  documentation, 
such  as  invoices  and  sales  ledgers,  to 
verify  internal  product  codes,  and  does 


not  normally  tract  product  codes  to 
production  records. 

Union  maintains  that  there  exists  on 
the  record  production  information, 
viewed  by  the  Department  at 
verification,  supporting  its  internal 
product  characteristics.  The 
Department,  according  to  Union, 
examined  post-POR  mill  certificates.  In 
addition.  Union  claims  that  the 
Department's  cost  verifiers  ascertained 
that  Union  used  a  single  product  coding 
system,  which  enabled  them  to  test  the 
quality  and  specifications  of  input 
materials  to  the  quality  and 
specifications  of  the  finished  product.  It 
is  Union's  view  that  the  Department's 
verifiers  could  have  tied  Union's 
product  codes  to  its  inventory 
withdrawal  records  and  to  entries  into 
the  finished  goods  inventory,  which  in 
turn  could  have  been  tied  to  production 
records  such  as  inspection  cards  and 
daily  production  reports,  but  they  did 
not  do  so.  Ahematively.  Union  suspects 
the  Departm.ent  could  have  reconciled 
total  sales  to  total  inventory'  entries  or 
withdrawals,  thereby  confirming  that 
the  amount  sold  of  a  given  product 
matched  the  total  amount  produced  and 
entered  into  finished  goods  inventory, 
but  it  did  not. 

Respondent  reiterates  that  there  is 
only  one  internal  product  coding  system 
used  for  home-market  sales.  U.S.  sales 
and  cost  of  manufacturing.  Respondent 
claims  it  is  beyond  dispute  that  the 
Department  verified  both  the  US  sales 
data  and  cost  data,  which  confirms  the 
integrity  of  the  entire  internal  product 
coding  system,  even  if  the  Department 
was  not  fully  satisfied  that  could  tie 
home-market  sales  to  mill  certificates  or 
customer  correspondence. 

Union  also  asserts  that  its 
recordkeeping  practices  do  not  differ 
significantly  from  Dongbu's.  which,  like 
Union,  did  not  retain  home-market  mill 
certificates  or  customer  correspondence. 
Even  if  Union  had  kept  records  in  a 
significantly  different  manner  from 
Dongbu's  Union  cites  Coated 
Groundwood  Paper  from  Finland;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (56  FR  56363— November  4,  1991) 
as  an  example  where  the  Department 
relied  on  very  different  documentation 
to  verify  two  respondents'  respective 
product  characteristics.  In  that  case, 
Union  claims  the  Department  relied 
upon  Metsa-Serla's  product  coding 
sheet  to  verify  that  respondent's  product 
characteristics.  It  says  Metsa-Serla  was 
not  penalized  because  it  was  unable  to 
provide  mill  orders  and  the  pther 
respondent.  UPM/Rupola,  was. 

Union  slates  that  the  purported 
difficulty  in  verifying  home-market 
product  characteristics  is  limited  to 
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those  defined  based  on  the  internal 
product  codes  in  Union's  sales  ledgers. 
Union  claims  that  the  majority  of  the 
reported  product  characteristics  are  not 
derived  from  the  internal  product  code. 
The  product  code  was  used  as  a  basis  of 
only  5  product  characteristics  out  of  11. 
Even  when  the  product  code  was 
relevant,  it  was  generally  relevant  for 
only  some  distinctions  within  a  product 
characteristic  (e.g.,  the  distinction 
between  different  types  of  paints). 

Union  states  that  tne  record  of  this 
review  does  not  provide  any 
explanation  or  reasoned  basis  for  the 
Department's  product  hierarchy.  Under 
those  circumstances,  it  is  Union's 
opinion  that  the  Department  may  not 
lawfully  use  partial  BIA  even  if  Union 
fails  to  support  its  product  distinctions 
sufficiently. 

Even  assuming  certain  product 
characteristics  could  not  be  verified. 
Union  argues,  the  Department's 
conclusion  that  the  maximum  possible 
adjustment  for  differences  in  physical 
characteristics  of  the  merchandise 
("difmer")  is  necessary  to  account  for 
the  worst  case  is  unwarranted.  The 
Department  could  have  drawn  an 
adverse  inference  with  reSpect  to  the 
specific  product  characteristics  at  issue. 

Petitions  dispute  Union's  suggestion 
that  only  a  minority  of  product 
characteristic  variables  were  derived 
from  the  internal  product  code. 
Petitioners  point  out  that  the 
verification  report  specifically  says  the 
opposite  in  three  different  places,  and 
that  Union  never  attempted  to  clarify  or 
rebut  these  statements.  Union's  claim 
that  certain  product  characteristics  were 
derived  from  the  product's  name,  is  a 
non  sequitur  in  petitioners'  view.  They 
argue  that  while  these  physical 
characteristics  may  be  associated  with 
the  product  name,  that  alleged  fact  in  no 
way  demonstrates  that  the  product 
actually  produced  and  sold  possesses 
the  physical  characteristics  attributable 
to  it  by  virtue  of  its  product  name. 
Petitioners  add  that  such  a 
demonstration  could  only  have  been 
effected  by  providing  the  Department 
with  production  records  indicating  the 
physical  characteristics  of  the  products 
produced  and  sold  (e.g.,  production 
orders  or  mill  certificates),  which  Union 
failed  to  do.  In  any  event,  petitioners 
argue,  even  if  a  minority  of  Union's 
reported  product  characteristics  were 
derived  from  its  internal  product  code, 
it  would  be  reasonable  to  limit 
application  of  partial  BIA  to  specific 
product  characteristics,  because  Union's 
home-market  sales,  cost,  and 
constructed-value  data  would  still  be 
tainted.  Petitioners  suggest,  the 
Department  could  use  as  partial  BIA  the 


highest  VCOMH  reported  in  Union's 
database  for  purposes  of  calculating  the 
difmer  adjustment  as  well  as  COP  and 
CV. 

Respondent  denies  that  the 
Department's  preliminary  results  reward 
Union  and  urges  the  Department  to 
reject  the  notion  that,  absent  any 
evidence  of  manipulation,  a  20  percent 
difmer  adjustment  would  provide  future 
respondents  with  an  incentive  to 
manipulate  the  model-match  process. 

Union  argues  that  even  if  the 
Department  justifiably  determined  that 
Union's  product  characteristics  had 
inadequately  been  verified,  its  decision 
to  resort  to  partial  BIA  was  wrong,  since 
the  statute  affords  the  Department  broad 
discretion  to  base  FMV  on  CV.  Because 
Union's  CV  data  was  verified  and 
reflects  the  cost  of  the  products  sold  in 
the  United  States,  and  the  Department's 
stated  policy  is  to  use  as  much  of  a 
respondent's  data  as  possible,  the 
Department  had  a  responsibility  to  use 
Union's  own,  verified  data  rather  than 
using  a  flat,  across-the-board  difmer  of 
20  percent  as  BIA.  Respondent  notes, 
that  a  comparison  of  U.S.  price  to  C\'  is 
totally  unaffected  by  the  perceived 
problems  with  the  verification  of 
product  characteristics  and  suggests  that 
in  light  of  the  Department's  concerns, 
the  use  of  CV  is  "the  obvious 
alternative." 

Petitioners  counter  that  Union's  CV 
database  is  just  as  tainted  by  the  failure 
adequately  to  verify  product 
characteristics  as  Union's  sales 
database.  Union,  they  claim,  mistakenly 
believes  that,  because  the  product 
characteristics  associated  with  the 
merchandise  sold  by  Union  in  the  U.S. 
market  are  not  in  the  dispute,  the  costs 
associated  with  producing  that 
merchandise  are  also  not  in  dispute. 
Petitioners  state  that,  due  to  the 
Department's  inability  to  verif>'  the 
accuracy  of  Union  Steel's  reported 
home-market  product  characteristics, 
the  physical  characteristics  of  the 
products  whose  production  levels 
Union  used  in  calculating  the  unit  cost 
of  each  given  product  are  either 
unknown  or  unreliable. 

Petitioners  also  affirm  that  the  statute 
does  not  give  the  Department  discretion 
to  use  CV  as  FMV  when  home-market 
sales  data  is  not  verified.  They  note  the 
statute  provides  that  the  Department 
may  use  CV  when  home-market  sales 
are  found  to  be  below  cost  in  significant 
numbers  and  when  there  are  no 
matchable  numbers  in  the  homfe-market 
because  they  exceed  tlie  20  percent 
difmer  test.  In  those  situations, 
petitioners  observe,  the  Department  has 
before  it  othenvise  usable  and  properly 
verified  data  which  caruiot  be  used  in 


margin  calculations.  In  this  case, 
however,  the  De()artment  did  not  have 
home-market  sales  data  that  was 
otherwise  usable  according  to 
petitioners.  Petitioners  argue  that  when 
the  Department  is  unable  to  verify 
submitted  data,  as  it  was  in  this  case, 
the  statute  requires  the  Department  to 
resort  to  BIA.  which  is  always  an 
adverse  inference.  In  this  case,  they 
claim  using  Union  s  CV  data  is  not 
adverse  to  Union  and  would  reward 
Union. 

Petitioners  counter  that  the  record  is 
unclear  as  to  whether  the  Department 
"repeatedly  "  tied  the  product  codes  to 
sales  and  production  documents,  as 
claimed  by  Union.  Even  if  the 
Department  did  repeatedly  perform  each 
of  these  tasks  cited  by  Union, 
petitioners  argue  that  none  of  these 
tasks  (i.e.,  tying  product  codes  from 
sales  invoice  to  sales  tape,  tracing 
invoice  data  to  sales  ledgers,  checking 
product  codes  against  a  product  code 
key.  checking  U.S.  product 
characteristics  against  mill  test 
certificates)  in  any  way  confirmed  that 
products  sold  in  the  home-market 
possessed  the  physical  characteristics 
reported  by  Union. 

Petitioners  claim  that  the  statute 
requires  the  Department  to  verif\-  the 
accuracy  of  the  data  submitted,  not 
some  proxy  thereof.  The>  note  that 
Union  has  admitted  on  the  record  that 
its  home-market  customers  are 
somewhat  less  concerned  than  US 
customers  with  the  accuracy  of  product 
specifications.  Therefore,  petitioners 
argue,  verification  of  U.S.  product 
characteristics  cannot  serve  as  proxy-  or 
surrogate  for  verification  of  home- 
market  product  characteristics. 
Petitioners  allege  that,  to  the  extent  that 
the  internal  product  code  was  the  basis 
for  matching  home-market  products  to 
U.S.  products.  Union  had  an  incentive 
to  ensure  that  the  product  code  assigned 
to  an  individual  home-market  sale 
resulted  in  the  most  favorable  match. 
Petitioners  claim  that  Union  does  not 
seem  to  recognize  that  submitted  data 
must  be  verified  not  to  its  own 
satisfaction,  but  to  the  Department's 

Petitioners  also  argue  that  the 
verification  reports  cited  by  Union  as 
evidence  that  the  Depiartment  normally 
applies  a  lower  standard  for  verification 
of  product  characteristics  than  was  the 
case  here  are  all  inapposite.  In  those 
cases,  petitioners  claim,  the  Department 
was  not  verifying  the  accuracy  of 
product  characteristics  as  reflected  by 
product  codes,  but  rather  whether  the 
merchandise  was  in-sr.ope  versus  out-of- 
scope.  or  whether  the  respondent  had 
completely  reported  all  sales  of  the 
subject  merchandise.  In  those  cases. 
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acrording  to  petitioners,  the  Department 
vva.s  provided  with  other 
documentation,  including 
documentation  furnished  by  the 
customer,  such  as  punJiase  orders  and 
order  confirmations.  Further,  as  Union 
has  conceded,  the  verification 
techniques  employed  iti  a  fjiven 
instance  are  dependent  on  the  specific 
facts  of  each  ca.se.  Petitioners  state  that 
the  Department  has  considerable 
latitude  in  conducting  verification  and 
••[t|he  decision  to  select  a  particular 
method  of  verification  rests  solely 
wirhin  [the  Department's]  sound 
discretion."  See  Flcral  Trade  Council  v. 
United  States.  822  F.  ,Supp.  766  (CIT 
199.1).  Petitioners  stress  that  Union,  as 
the  requester  of  the  review,  has  only 
itself  to  blame  for  not  preserving  vital 
documentation  months  after  the  review 
had  started  In  addition,  petitioners  note 
that  Union  gave  the  Department  reason 
to  distnjst  the  company's  reported 
product  characteristics  by  placing  on 
the  record  a  report,  prepared  by  a 
private  consulting  firm  in  Union's 
employ,  which  stated  that  the 
respondent  was  incapable  of  tracing  its 
production  records  to  individual 
shipments. 

Petitioners  claim  that  l.Inion's  pout 
hoc  explanation  of  the  production 
records  it  allegedly  maintained  does  not 
demonstrate  the  accuracy  of  its  reported 
home-market  product  codes.  Petitioners 
allege  that  the  explanation  furnished  by 
Union  with  regard  to  po'it-POR  records 
allegedly  examined  by  the  Department's 
verifiers  constitutes  new  factual 
information  that  should  be  stricken  from 
Union's  case  brief.  Petitioners  argue  that 
explanation  does  not  exist  anywhere  on 
the  record,  nor  is  it  clear  that 
verifii^ation  reports  or  <!xhibits  support 
that  purported  explanation. 
Conscquentlv.  petitioners  request  that 
this  explanation  be  strirken  from  the 
record  and  ignored  on  the  grounds  that 
it  is  untimely  submitted.  In  any  event, 
these  materials  were  examined  by 
petitioners  for  the  limited  purpose  of 
asf  ertaining  the  accuracy  of  Union's 
reported  date  of  sale  in  the  home- 
market.  Therefore,  petitioners  claim  any 
assertion  that  these  materials  support 
homt'-markel  product  characteristicjj  is 
post  hoc  and  unverified 

Petitioners  also  denv  that  the  cost 
verification  supports  the  validity  of 
Unions  internal  product  coding  system 
Thev  1  l.-iim  that  the  cost  verifiers  did 
nut  asiertain  whether  the  reported 
internal  codes  accurately  reflected  the 
chariiteristics  of  prod;i'"ts  produced 
and  sold.  Rjther,  petitioners  say.  the 
verifiers  tested  input  costs  on  the  basis 
of  the  specifications  of  Union's  internal 
product  code  and  physical  dimensions. 


It  is  unclear,  petitioners  note,  whether 
the  products  that  Union  reported  as 
coming  off  its  production  line  actually 
pos.sessed  the  physical  characteristics 
represented  by  the  internal  product 
code  assigned  to  them  in  the  accounting 
rtfcords  maintained  with  respect  to 
production  Finally,  petitioners  argue, 
the  fact  that  the  accuracy  of  the  internal 
code  may  have  verified  with  respect  to 
one  market  (the  United  States)  does  not 
mean  it  verified  with  respect  to  the 
other  (Korea).  Even  if  the  Department 
incorrectly  concluded  that  the  accuracy 
of  Union's  internal  product  code  with 
respect  to  products  produced  for  the 
home-market  was  verified,  the  accuracy 
of  the  codes  appearing  on  self-generated 
commercial  invoices  for  home-market 
sales  remains  unverified.  Petitioners 
object  to  Union's  suggestion  that  the 
Department  could  have  employed 
alternative  verification  techniques, 
thereby  trving  to  usurp  the  Department's 
role.  They  note  that  the  verification 
outline  clearly  put  the  respondent  on 
notice  as  to  the  goals  of  the  verification 
and  as  to  the  type  of  supporting 
documentation  Union  would  be 
required  to  produce.  It  was  therefore 
■■un(  onscionable'   for  Union  to  destroy 
records  that  would  have  allowed  the 
Department  to  verify  the  accuracy  of  the 
most  critical  component  of  antidumping 
analysis — the  product  characteristics 
assigned  to  each  control  number, 
according  to  petitioners.  It  is  incumbent 
upon  a  respondent  to  volunteer  to  the 
Department's  verifiers  information  as  to 
what  sort  of  documentation  is  available 
to  permit  verification.  It  would  appear 
that  by  inserting  the  consulting  firm's 
report  on  the  record  of  the  verification. 
Union  was  fully  aware  of  the  problem 
posed  by  verifying  home-market 
product  characteristics.  Yet  it  was  not 
until  the  case  brief  that  Union 
volunteered  the  existence  of  documents 
which  it  claims  would  have  permitted 
such  a  verification.  Union  had 
repeatedly  denied  that  production 
records  could  be  tied  to  shipment 
records.  U'nion  also  suggests  post  hoc 
that  inventory  ret^ords  could  have  been 
used  to  verify  product  characteristics 
yet  the  consulting  firm's  report  states 
outright  that  these  records  are 
inaccurate  If  the  product  code  could 
not  be  verified  for  home-markel  sales, 
petitioners  suggest,  it  is  doubtful  that 
the  accurac  v  of  the  product  codes  in  the 
inventory  records  could  have  been 
verified.  Petitioners  affirm  that  there  is 
no  requirement  that  the  Department 
inform  a  respondent,  during 
verification,  of  errors  pnd  deficiencies 
disco\ered  during  same. 


Petitioners  dispute  Union's 
contention  that  the  Department's 
preliminary  decision  to  use  BIA  was 
arbitrary  because  it  was  based  on  a 
comparison  of  Union's  recordkeeping 
practices  with  Dongbu.  Petitioners  find 
this  "strange,"  since  in  its  ca.se  brief. 
Union  itself  compared  its  recordkeeping 
practices  to  those  of  other  respondents 
in  non-flat-rolled-steel  cases  in  an 
attempt  to  demonstrate  the  validity  of 
its  records.  As  to  Union's  contention 
that,  in  fact,  its  recordkeeping  practices 
differ  little  from  Dongbu  s,  petitioners 
point  out  that  Union  officials  or  counsel 
were  not  present  at  Dongbu's 
verification,  that  Dongbu  never  asserted 
(as  Union  did)  that  it  was  incapable  of 
tracing  production  to  shipment,  that  it 
was  able  to  show  certain  production 
records  to  the  Department,  and  that 
Dongbu  had  not  destroyed  all  of  its 
home-market  production  records 
relating  to  the  POR. 

Department's  Position 

We  disagree  with  petitioners  that  the 
Department  should  have  restored  to 
total  BIA.  The  Department  applies  total 
BIA  when  a  respondent  refuses  to 
provide  the  information  requested  in  a 
timely  manner  or  in  the  form  required, 
or  otherwise  significantly  impedes  a 
proceeding.  See  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bea rings! 
and  Parts  from  France,  et  al.:  Final 
Results  of  Antidumping  Administrative 
Reviews.  60  FR  10900,  10908  (February 
28,  1995),  Allied-Signal  Aerospace  Co. 
v.  United  States.  996  F.2d  1185  (Fed. 
Cir.  1993);  NTN  Bearing  Corp.  of 
America  v.  United  States.  Slip  Op.  93- 
129  (CIT  July  13,  1993).  The  Department 
considers  the  errors  and  inconsistencies 
in  Union's  submission  to  be  of  such  a 
nature  that  they  do  not  warrant  the  use 
of  BIA,  as  discussed  below.  With  respect 
to  U.S.  date  of  sale  discrepancies,  we 
agree  with  respondent  that  this  has 
already  been  addressed  in  the 
preliminary  results  by  using  date  of 
shipment  as  date  of  sale. 

We  agree  with  respondent  that  the 
case  cited  by  petitioners  regarding  the 
destruction  of  records  are  not  applicable 
to  this  instance.  In  Krupp  Stahl  AG  v. 
United  States.  822  F.  Supp.  789  (CIT 
1993).  for  instance,  respondent 
purposefully  destroyed  all  records  for 
the  POR.  making  it  impossible  for  them 
to  respond  to  our  questionnaire  or 
enable  us  to  verify  any  submitted 
information.  That  is  not  the  case  with 
Union.  Following  its  normal 
procedures  Union  did  not  retain  mill 
certificates  or  other  documents  needed 
to  verify  home-market  product 
characteristics.  However,  all  other 
documentation  was  maintained  and 
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there  is  no  evidence  that  respondent's 
failure  to  retain  certain  records  was 
intended  to  impede  our  ability  to 
conduct  this  proceeding. 

Union's  claim  that  the  difficuhy  in 
verifying  home-market  product 
characteristics  was  limited  to  those 
defined  by  the  internal  product  ccxle  is 
partially  correct.  The  internal  product 
code  did  serve  as  the  basis  for 
categorizing  many  of  the  corrosion- 
resistant  model-match  variables; 
however,  it  was  the  basis  for  a  majority 
of  the  variables,  rather  than  just  the  five 
referenced  by  respondent.  In  fact,  five  of 
the  six  most  important  variables  in  the 
model-match  hierarchy  were  derived 
from  the  internal  product  code,  and 
Union's  methodology  for  categorizing  an 
additional  variable  (Yield  strength)  on 
specific  sales  was  not  explained  to  the 
[Department.  Since  Union  did  not 
maintain  records  of  any  correspondence 
with  its  home-market  customers  prior  to 
shipment  indicating  the  product  being 
sought,  and  the  description  of  products 
sold  in  the  home  market  and  appearing 
on  the  commercial  invpices  was  only 
the  internal  product  code,  with  the 
exception  of  thickness  and  width,  the 
Department  was  required  to  verify  that 
the  product  code  represented  an 
accurate  reflection  of  the  product  sold 
and  shipped.  The  fact  that  Union  did 
not  preserve  production  records  for  its 
home-market  sales,  such  as  mill 
certificates,  which  would  provide  this 
detailed  information  on  producrts 
produced  and  which  would  like  these 
products  to  specific  sales,  prevented  the 
Department  from  determining  the 
accuracy  of  this  system. 

With  respect  to  Union's  claims  that 
the  Department  relies  on  commercial 
documentation,  such  as  invoices  and 
sales  ledgers,  to  verify  internal  product 
codes,  we  note  that  Union's  invoices — 
unlike  those  for  many  companies  do  not 
contain  a  detailed  product  description 
of  the  product  sold.  Neither  did  Union 
maintain  any  customer  correspondence 
or  any  documentation  which  contained 
such  a  detailed  product  description. 
With  respect  to  the  cases  cited  by 
Union,  we  note  that  the  reference  m 
Brass  Sheet  and  Strip  from  Canada  was 
not  relevant  to  verifying  product 
characteristics  as  it  involved  a  volume 
and  value  trace.  The  reference  to  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel  Standard.  Line  and  Pressure 
Pipe  from  Brazil  and  Germany  was  also 
not  relevant  to  the  present  case,  as 
Mannesmann  used  universal  product 
codes.  No  such  claim  was  made  by 
Union;  indeed  Union  consistently 
referred  to  its  codes  as  "internal"  codes. 

Union's  allegation  that  the  internal 
product  code  was  the  same  as  that  used 


for  US  sales  and  the  Department  was 
able  to  verify  its  accuracy  is  irrelevant. 
Products  sold  in  the  U.S.  had 
commercial  invoices  with  detailed 
descriptions  of  the  product  sold,  and  the 
necessary  mill  certificates  that  could  be 
used  to  confirm  these  product 
descriptions.  In  addition,  producrts  sold 
in  the  two  markets  possess  different 
physical  and  mechanical  characteristics, 
are  made  to  different  specifications,  and 
are  coded  differently  in  the  internal 
product  code. 

We  note  that  Union,  in  its  case  brief 
of  October  2.  1995  (at  15  et  seq.),  almost 
seven  months  after  the  verification  and 
five  months  after  the  sales  verific^atinn 
report  ("SVR")  was  issued,  suggests  that 
the  Department  could  have  used 
alternative  verification  techniques  to 
verify  Union's  home-market  product 
characteristics.  If  that  were  true, 
respondent  could  have  suggested  these 
techniques  during  the  verification  itself, 
but  did  not  do  so.  Only  the  respondent 
is  in  a  position  to  know  what 
documentary  evidence  there  exists  in  its 
possession;  it  is  the  respondent's 
responsibility  to  determine,  prior  to  the 
verification,  what  documentary 
evidence  exists  in  its  records  supporting 
the  information  previously  supplied  to 
the  Department,  and  to  provide  such 
documentary  evidence  to  the 
Department's  verifiers.  It  is  not  the 
responsibility  of  the  Department's 
verifiers  to  guess  what  records  might  be 
in  the  respondent's  possession  and  to 
suggest  to  the  respondent  how  it  might 
best  document  the  information  provided 
in  the  questionnaire  responses.  We  note 
further  that,  at  verification.  Union 
entered  as  a  verification  exhibit  a 
consulting  report  stating  that  Union's 
production  and  inventory  records  are 
inaccurate.  See  Union's  S\'R  of  May  16, 
1995,  at  10.  This  calls  into  question  the 
possibility  of  successfully  employing 
the  alternative  techniques  Union  is  now- 
advocating.  Finally,  contrary  to  Union's 
claim,  it  is  not  true  that  at  verification 
the  Department  examined  posf-POR  mill 
certifii;ates  as  well  as  "fac:tor\ 
inspe(:tion  cards  "  for  certain  home- 
market  sales  within  the  POR. 

Union's  assertion  that  its 
recordkeeping  practices  do  not  differ 
significantly  from  Dongbu's  is  also 
incorrect.  Dongbu,  like  most  other 
parties  in  these  fiat-rolled  steel 
proceedings,  did  maintain  mill 
certificates  on  at  least  some  of  its  home- 
market  sales  during  the  POR.  Dongbu 
also  retained  various  customer 
correspondence  containing  product 
descriptions.  While  it  is  not  the 
Department's  practice  to  mandate  that 
respondents  keep  their  records  in  a 
particular  manner,  in  this  case  all  of  this 


information,  as  well  an  any  alternative 
d(x;umentation  which  could  have 
served  to  verify  reported  product 
c:haractenstics,  was  lacking  for  Union, 
or  not  brought  to  the  Department's 
attention. 

As  a  resuh  of  our  analysis  of  all 
comments  received  following  our 
preliminary  results  and  a  re-evaluation 
of  the  information  oi.  the  record  for  this 
prcKKeding,  we  are  changing  the 
methodology  from  that  used  in  the 
prelimina.'T,'  results.  Because  Union's 
reported  home-market  product 
characteristics  were  not  verifiable,  it 
was  not  possible  for  the  Departirient  to 
make  reliable  price-to-price 
comparisons.  Under  such 
circumstances,  the  use  of  total  BIA 
normally  would  be  warranted  in 
calculating  FMV.  In  this  particular  case, 
however,  the  Department  has  concluded 
that  it  would  be  inappropriate  to  use 
total  BIA  for  the  following  reasons: 

— Union's  normal  business  practice  at 
the  time  was  not  to  retain  certain 
production  records,  such  as  mill 
certificates; 
— there  is  no  evidence  on  the  record  that 
Union  deliberately  refrained  from 
retaining  those  records  w  ith  the 
purpose  of  impeding  the  Departments 
ability  to  conduct  this  proceeding; 
— we  were  able  to  verify  producrt 
characteristics  of  the  merchandise 
sold  in  the  U.S.  market  and  to  link 
specific  U.S.  sales  to  control  numbers; 
and 
— CV  was  associated  with  speci.fic 

control  numbers 
Accordingly,  we  have  used  CV  to 
determine  FMV.  in  accordani  e  with 
section  773(aK2}  of  the  Act.  In  any 
future  review  of  this  order,  however,  the 
Department  expects  Union  to  retain  any 
and  all  records,  including  production 
records,  necessary  to  permit  the 
Department  to  verify  Union's  home- 
market  product  cha'arteri«tif  s. 

We  disagree  in  part  with  petitioners' 
assertion  that  the  C\'  cost  data  are  not 
viable  because  production  quantities 
were  used  to  allocate  costs.  While  it  is 
true  that  the  quantities  of  each  control 
number  sold  were  used  to  KToncile 
total  costs  to  respondent's  financial 
statements,  these  quantities  were  not 
u.sed  to  build  up  indix'idual  costs  by 
control  number.  Instead.  Union  used 
average  materia!  costs  bdsed  on 
withdrawals  from  inventory   The 
weighted-average  costs  wc-e  then 
applied  to  a  specific  control  number, 
and  therefore,  the  final  production 
quantity  of  that  controi  number  wa<  not 
relevant.  For  fabrication  costs.  Un.on 
used  the  pass-through  quantities  for 
each  process  to  accumulate  and  allocate 
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costs  to  a  specific  control  number 
Again,  the  final  production  quantity  was 
not  used  to  ailocate  costs,  and  therefore, 
is  irrelevant.  Thus,  we  are  satisfied  that 
Union  s  method  of  assigning  a  cost  to  a 
specific  control  number  is  reasonable 
and  that  total  costs  [i.e..  materials,  labor, 
overhead)  were  allocated  to  either 
home-market,  third-countn.',  or  U,S. 
merchandise. 

In  calculating  FMV  on  the  basis  of  CV, 
we  did  not  use  the  statutory  minimum 
eight-percent  profit  Section 
773(e)(l)(B)(ii)  of  the  Act  requires  that, 
as  a  component  of  CV,  an  amount  for 
profit  shall  be  used  that  is  equal  to  that 
usually  reflected  m  the  sales  of  the 
merchandise  made  by  producers  in  the 
country  of  exportation,  except  that  the 
amount  of  profit  shall  not  be  less  than 
8  percent  of  the  sum  of  such  general 
expenses  and  cost.  In  this  instance  we 
were  unable  to  determine  the  actual 
amount  of  Union's  profit  because  the 
profit  component  of  Union's  reported 
CV  data  is  derived  from  Union's  home- 
market  COP  database,  which,  as  we 
explained  above,  is  not  usable  because 
we  could  not  verify  Union's  home- 
market  sales  product  characteristics. 
Bet.ause  these  product  characteristics 
could  not  be  verified,  we  were  unable  to 
match  specific  sales  to  specific,  costs; 
thus,  it  was  not  possible  to  determine 
the  actual  profit  for  specific  products 
based  on  a  transaction-by-lransaction 
build  up.  Consequently,  because  of  this 
failure  of  verification,  the  Department, 
pursuant  to  section  776(c)  of  the  Act, 
resorted  to  the  use  of  BIA  in  order  to 
determine  the  profit  component  to  be 
used  in  calculating  CV  .As  partial  BIA, 
we  have  used  the  weighted-average 
profit  for  all  above-cost  home-market 
sales. 

In  order  to  determine  which  sales 
were  made  at  prices  above  the  COP.  we 
calculated  a  simple  average  COP  based 
on  all  home-market  sales  We  were 
unable  to  calculate  a  weighted-average 
COP  because  we  could  nut  link  Union's 
COP  database  to  individual  home- 
market  sales  as  Union  s  home-market 
sales  product  charactenstics  could  not 
be  verified.  After  calcuL^ting  tht'  simple 
average  COP.  we  compared  that  cost  to 
eaf  h  individual  hoine-niurket  sale  to 
determine  which  siiles  were  made  at 
prices  above  the  C.(?P 

Once  we  had  dHormined  which 
home-market  transactions  were  made  at 
prices  above  the  simple  average  COP. 
vvf>  calculated  the  transactiaii-specific 
profit  for  those  sdles.  This  was  done  by 
first  calculating  the  sales  value  of  each 
individual  hoine-niarket  tran.siiction 
[i.e..  net  price  times  .sales  quantity). 
From  each  sales  vaiue  we  subtracted  the 
value  of  the  COP  for  thfit  particular 


transaction  to  determine  the  transaction- 
specific  profit  [i.e..  sales  value  minus 
simple  average  COP  times  sales 
quantity).  Finally,  we  weight-averaged 
the  transaction-specific  profits  for 
purposes  of  deriving  an  overall  profit 
percentage  for  use  in  the  CV  calculation. 
We  were  able  to  weight-average  profit 
because  we  verified  the  quantities  and 
prices  of  Union's  individual  home- 
market  sales  transactions. 

Given  Union's  home-market  data 
deficiencies,  we  determined  that  this 
approach  was  a  reasonable  means  to 
calculate  the  profit  component  of  CV. 
We  used  as  much  of  Union's  verified 
data  as  possible.  However,  where 
verified  data  were  not  available,  we 
resorted  to  partial  BIA,  still  usii\g 
Union's  data  but  in  a  more  adverse 
manner  than  if  the  data  in  question  had 
not  failed  to  verify.  We  concluded  that 
adopting  this  partial  BIA  approach, 
rather  than  using  the  statutory 
minimum  profit,  comported  with  the 
statute,  the  Department's  practice,  and 
with  Court  precedent.  As  the 
Department  has  previously  noted,  "the 
noncomplying  respondent  cannot  find 
itself  in  a  better  position  as  a  result  of 
failing  to  comply  with  the  Department's 
information  request  than  had  the 
respondent  provided  the  Department 
with  complete,  accurate  and  timely 
data."  Replacement  Parts  for  Self- 
Propelled  Bituminous  Paving 
Equipment  From  Canada:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  56  FR  47451,  47453  (September 
19,  1991).  See  also  National  Steel  Corp., 
ef  al  V.  United  States.  870  F.  Supp. 
1130,  1135  (CIT  1994)  (approving  use  of 
adverse  partial  BIA  when  only  part  of 
the  submitted  information  is  deficient). 

Finally,  we  agree  with  petitioners  that 
certain  statement  made  by  Union  its  in 
its  case  brief  and  rebuttal  brief 
constitute  new  factual  information 
within  the  meaning  of  section 
353.31(a)(3)  of  the  Department's 
regulations,  and  have  stricken  this 
information  from  the  record.  We  have 
also  stricken  from  the  record  references 
made  by  Union  to  the  DKl  verification 
report  m  the  concurrent  proceeding 
involving  certain  cold-rolled  carbon 
steel  flat  products  from  Korea.  That  is  a 
separate  proceeding,  and  the 
information  in  question  is  not  on  the 
record  of  this  case. 

As  we  are  not  using  total  BIA, 
comments  regarding  the  choice  of  a  total 
BIA  margin  are  moot. 

Comment  13 

Petitioners  contend  that  Union  Steel's 
submitted  COP  and  CV  data  must  be 
revised  to  reflect  product-specific  costs. 
According  to  petitioners  Union 


improperly  assigned  the  same  cost  of 
manufacturing  to  multiple  products  in 
its  COP  and  CV  databases  when  these 
products'  physical  characteristics 
differed  in  yield  strength  and,  or,  width. 
The  petitioners  argue  that  these 
products  with  the  same  COM  figures  are 
not  identical  products  and,  therefore, 
should  have  distinct  production  costs. 
Thus,  to  avoid  any  manipulation  of  cost, 
the  petitioners  request  that  the 
Department  adjust  Union's  cost  data  to 
eliminate  the  distortion  caused  by 
inappropriate  cost  allocations. 

Union  contends  that  its  cost  data  was 
reported  to  an  appropriate  degree  of 
specificity.  Union  states  that  the 
petitioners  claim  is  made  without  any 
substantial  support  because  the 
Department's  hierarchy  is  not  based  on 
physical  characteristics  alone,  and  that 
there  are  no  reasons  to  expect  any  given 
company  to  track  possible  small 
differences  in  costs  that  may  be 
associated  with  different  classifications 
in  the  hierarchy.  Additionally,  the 
Department's  hierarchy  classification 
chose  to  conform  to  commercial 
practices  rather  than  production 
characteristics  which  cause  some 
products  to  have  similar  costs  of 
manufacturing.  Furthermore,  Union 
states  the  Department  thoroughly 
verified  product  costs  by  control 
number  and  found  no  discrepancies. 

Department's  Position 

For  the  final  results,  we  accepted 
Union's  control-number-specific  costs. 
We  found  that  Union's  cost  data  was 
allcxiated  to  a  sufficient  level  of  product 
detail  following  the  Department's 
section  D  questionnaire  instructions. 
Following  these  instructions,  it  is 
possible  for  some  of  Union's  control 
numbers  to  have  similar  cost  of 
manufacturing  for  products  that  varied 
only  in  yield  strength  and  width. 
Specifically,  the  determination  of  a 
product's  manufacturing  costs  that  are 
associated  with  yield  strength  is  based 
mainly  on  the  carbon  content  and 
possibly  any  micro  alloying  elements  of 
the  raw-material  input  A  raw  material 
input  with  a  higher  carbon  level  will 
produce  a  product  with  a  higher  yield 
strength.  However,  even  though  raw- 
material  inputs  may  vary  in  carbon 
content,  their  acquisition  cost  can  be 
identical.  Additionally,  Union  weight- 
averaged  its  raw  materials  based  on 
other  industry  characteristics  of  the  raw 
material  input  than  the  carbon  content 
[i.e..  commercial  quality,  drawing 
quality  and  ASTM  grade).  Hence,  it  is 
possible  for  some  of  Union's  products 
that  are  in  different  strength  bands  to 
have  no  cost  differential.  As  for 
petitioners'  concern  that  the  cost  of 
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manufacturing  should  differ  for 
products  with  different  width,  we  are 
satisfied  that  the  respondent  reasonably 
allocated  costs  associated  with  width 
differentials.  For  certain  types  of  cost, 
Union  used  processing  times  to  allocate 
fabrication  costs  by  deriving  an  average 
cost.  This  average  cost  was  then  applied 
to  specific  control  numt)ers.  Therefore, 
due  to  this  averaging  it  is  possible  for 
identical  products,  with  the  exception 
of  width,  to  have  the  same  cost  of 
manufacturing. 

Comment  14 

Petitioners  contend  that  the 
conversion  factor  used  by  Union  to 
convert  home-market  sales  of  sheet 
reported  in  theoretical-weight  terms  to 
actual-weight  terms  was  flawed,  because 
Union  was  unable  to  docimient  the  basis 
for  its  formula  at  verification  and 
because  the  formula,  by  Union's  own 
admission,  was  based  on  incomplete 
data  covering  only  a  portion  of  the  POR. 
Petitioners  suggest  instead  that  the 
Department  apply  a  conversion  factor 
derived  from  the  lowest  ratio 
experienced  by  Union  on  the  basis  of 
information  on  the  record. 

Respondent  counters  that  the 
Department  was  able  to  verify  the 
theoretical-to-actual  weight  conversion 
factor.  Union  states  that  the  sales 
verification  report  was  inaccurate  on 
this  point,  and  that  it  explained  the 
nature  of  the  discrepancy  immediately 
following  the  issuance  of  the  report. 

Department's  Position 

Because  we  based  FMV  on  CV,  this 
comment  is  moot. 

Comment  15 

Petitioners  argue  the  Department 
should  deny  Union's  claimed 
circumstance-of-sale  adjustment  for 
inventory  carrying  costs,  since  during 
verification  Union  prevented  the 
Department's  staff  from  actually 
examining  the  area  in  the  mill  where  the 
physical  inventory  is  stored.  Petitioners 
claim  that  allowing  the  claimed 
adjustment  would  only  reward  Union's 
obstructiveness. 

Respondent  retorts  that  these  costs 
were  fully  verified.  Union  notes  that  it 
does  not  have  a  distinct  warehouse  for 
finished  goods,  and  the  verification 
team  did  examine  inventory  areas  at  the 
mill. 

Department's  Position 

We  disagree  with  petitioners.  During 
the  sales  verification,  the  Department's 
verifiers  mistakenly  understood  that 
there  was  a  separate  area  in  Union's  mill 
dedicated  to  storing  inventory.  The  cost 
verifies,  however,  cmderstood 


differently,  and  ascertained  that  steel 
coils  were  being  stored  on  the  mill  floor. 
The  department  also  verified  Union's 
calculation  of  inventory  carrying  costs 
and  traced  the  figures  to  Union's 
accounting  records.  The  Department, 
therefore,  believes  there  is  sufficient 
information  on  the  record  in  support  of 
this  adjustment. 

Comment  16 

Petitioners  claim  that  the  Department 
should  treat  Union's  U.S.  sales  through 
Union  America  ("UA")  as  ESP 
transactions  for  purposes  of  the  final 
results.  Petitioners  base  this  claim  on 
three  broad  reasons:  (1)  Union's  U.S 
sales  through  UA  do  not  meet  the 
statutory  definition  of  purchase-price 
transactions,  (21  the  limited  factual 
information  on  the  record  only  supports 
a  conclusion  that  the  subject  sales  are 
ESP  transactions;  and  (3)  declarations 
made  on  Customs  form  7501  clearly 
indicate  that  UA  is  the  purchaser  of  the 
imported  merchandise. 

In  determining  whether  a  U.S.  sales 
transaction  meets  the  statutory 
definition  of  purchase  price,  the 
Department  looks  at  whether  (a)  the 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  first  unrelated 
purchaser  in  the  United  States,  without 
being  introduced  into  the  inv  entory  of 
the  related  shipping  agent;  (b)  direct 
shipment  from  the  manufacturer  to  the 
unrelated  parties  was  the  customary 
commercial  channel  for  sales  of  the 
merchandise  between  the  parties 
involved;  and  (c)  the  related  selling 
agent  in  the  United  States  acted  only  as 
a  processor  of  sales-related 
documentation  and  a  communications 
link  with  the  unrelated  U.S.  buyers. 
Petitioners  claim  that  the  first  two 
factors  may  be  indicia  pointing  to  the 
conclusion  that  sales  tcx)k  place  in  a 
foreign  country  for  exportation  to  the 
United  States,  but  are  not  dispositive  of 
the  issue.  In  the  steel  industry, 
petitioners  contend,  these  factors  are  not 
informative  because  most  international 
shipments  are  shipped  directly  to  the 
customer  and  not  carried  in  inventory. 
Therefore,  even  if  the  merchandise  is 
shipped  directly  to  the  customer  and 
not  placed  in  inventory  in  the  United 
States,  more  evidence  is  needed  to 
conclude  that  a  sale  is  a  purchase-price 
transaction,  according  to  petitioners. 
Under  the  circumstance,  they  argue,  the 
focus  must  be  on  the  third  factor  of  the 
Department's  test. 

Petitioners  contend  that  the  record 
evidence  demonstrates  that  UA  acts  as 
more  than  a  mere  processor  of  sales- 
related  documentation  on  behalf  of 
Union's  U.S.  purchasers.  They  report 
that  UA  is  involved  in  the  following 


activities:  the  arrangement  and  payment 
for  warehousing  expenses  on  U.S.  sales, 
the  financing  of  U  S  sales,  and  the 
hiring  of  commission  agents  and 
entrance  into  commission  arrangements 
with  same  Petitioners  state  that  UA 
reported  substantia!  inventories  of  steel 
products  in  1993,  and  that  UA  will,  for 
certain  warranties,  independently 
authorize  a  compeusatorv'  cash  discount 
\>  ithout  contacting  Union  Petitioners 
further  report  the  following:  that  U.A  has 
the  authorilv  to  grant  rebates;  that  lA 
is  engaged  in  advertising  on  behalf  of 
Union;  that  UA  assumes  'he  seller's  nsk 
pursuant  to  the  terms  of  the  invoices 
issued  to  C"  S.  customers;  that  UA  is  the 
carrier  of  Union's  marine  insurance 
poUcy  and  pays  the  premium  for  that 
insurance;  that  UA  is  the  importer  of 
record  and  pays  US  duties,  brokerage 
and  handling  on  U.S.  sales:  that  UA 
pays  Union  the  transfer  price  for  the 
merchandise  and  in  turn  is  paid  by  the 
U.S.  customer,  thereby  t)earing  the  nsk 
of  non-pa\  ment  by  U.S.  customers:  and 
that  UA  takes  titl°  to  the  merchandise 
at  the  time  it  is  loaded  in  Korea. 

Petitioner*  assert  that  UA  repeatedly 
declared  on  Customs  form  7501  ("Entrv' 
Summary  ')  that  it  purchased  the 
merchandise.  Therefore,  the  transaction 
between  Union  and  UA  is  a  purchase 
"for  export  to  the  United  States,  "  so  that 
the  transactions  tjetween  UA  and  its 
unrelated  purchasers  are  necessarily 
sales  "in  the  United  States"  meeting  the 
definition  of  ESF  iransactions.  in 
petitioners'  view  They  add  that  UA 
entered  the  merchandise  m  question  for 
appraisement  at  its  "transaction  value.  ' 
which  is  defined  as  "the  pnce  actually 
paid  or  payable  for  the  merchandise 
when  sold  for  exportation  to  the  United 
States."  If  the  importer  of  record  (UA) 
has  entered  the  merchandise  at  the  price 
established  between  the  related  parties 
as  tne  transaction  value,  then  by 
detlnition  the  sale  was  for  export  to  the 
United  States  and  the  sale  t>etween  \'.\ 
and  the  fi-rst  unrelated  US  purchaser 
cannot  also  be  the  sale  for  export  to  the 
United  States.  It  follows,  say  petitioners, 
that  the  latter  sale  must  be  an  ESP 
transaction. 

Respondent  answers  that  the 
Department  proper!)  treated  the  vast 
majority  of  Union's  US.  sales  through 
Union  Amenca  as  purchase  price  sales. 
The  terms  of  sales  are  set  prior  to 
importation.  Union  claims  that 
petitioners  concede  that  the 
merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
uiuelated  buyer  without  being 
introduced  into  mventorv  of  the  related 
shipping  agent,  and  direct  shipment  was 
the  customarv  charuiel  of  distribution. 
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With  regard  to  whether  UA  acted  only 
as  a  processor  of  sales-related 
dociunentation  and  a  communications 
link.  Union  cites  the  followinjii.  UA  does 
not  warehouse  the  imported 
merchandise:  UA  does  not  sell  from 
inventory.  UA  does  not  finance  U.S. 
sales.  UA  does  not  have  the  authority  to 
authorize  a  cash  dist-ount  fo.  warranty 
( iaims:  Union  Steel  sets  guidelines  for 
hiring  of  any  commission  agents:  UA 
does  not  enter  into  rebate  agreements. 
UA  does  not  engage  m  any  significant 
advertising  on  boh  lU"  of  Union;  Union 
Steel  ultimately  assumes  the  seller's  risk 
pursuant  to  the  terms  of  the  invoices 
issued  to  U.S.  customers;  UA's 
procurement  of  marine  insurance  is  a 
normal  function  of  related  sellin^  agent: 
and  that  UA's  role  as  the  importer  of 
record  and  payment  ol  U.S.  duties, 
brokerage,  and  handling  on  U.S.  sales  is 
a  nonnal  function  of  a  related  selling 
agent  Union  further  states  that  although 
UA  issues  commercial  invoices  as 
Union's  proxy,  it  mereiv  pro<:esses 
sales-related  documentation.  Union 
Steel  bearing  the  final  responsibility  for 
the  transaction.  Union  notes  that 
whether  or  not  UA  takes  title  to  the 
merchandise  at  the  time  of  loading  in 
Korea  is  irrelevant,  since  it  must  take 
title  of  the  men:handise  in  order  to 
resell  it  to  an  unrelated  customer  in  the 
United  States.  Thus,  in  respondent's 
view.  Union  has  strictly  limited  the  role 
of  UA  to  that  of  a  conduit  for  Union's 
sales  and  pro<.:es.sors  of  sales-related 
documentation  and  these  sales  should 
be  treated  as  purchase  price. 

Department's  Position 

We  agree  with  respondents.  We 
determined  that  purchase  price  was  the 
appropriate  basis  tor  calculating  USP. 
Tvpirallv.  whenever  sales  are  made 
prior  to  the  date  of  importation  through 
a  related  sales  agent  in  the  L'nited 
States,  we  conclude  that  purchase  price 
IS  the  most  appropriate  determinant  of 
■he  USP  based  upon  tin;  toilowmg 
factors  (1)  Th(^  merchandise  in  question 
was  shipped  directly  from  the 
.Tianutacturer  !o  the  unrelated  buyei, 
without  being  introduced  into  the 
inventory  of  the  related  siiipping  agent; 
(2J  direct  shipment  from  the 
manufacturer  to  the  unrelated  buyers 
was  the  custoni.irv  commen.iai  channel 
for  sales  of  this  merchandise  between 
the  parties  involved;  and  13)  the  related 
selling  agent  in  the  United  States  acted 
only  as  a  processor  ot  saies-relatod 
documentation  and  a  cominunicntion 
linked  wi'h  the  unrelated  I.'  S  buvtrs. 
See.  e.g.,  Certain  Stainless  Steel  Wire 
Rods  from  France;  Final  Determination 
'if  Sales  a»  Less  than  Fair  Value.  ^H  PR 
688R5  riHKfiB-q  {i:»eceniber  29.  1993); 


Granular  Polytetrafluoroethylene  Resin 
from  lapan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  58  PR  50343-^  (September  27. 
1S93).  rhese  criteria  were  first 
developed  in  response  to  the  Court  of 
International  Trade's  decision  in  PQ 
Corporation  v.  United  Statea.  652  P. 
Supp.  724.  733-35  (CIT  1987).  It  has 
also  been  (  onsidered  in  cases  with 
indirect  purchase-price  transactions 
involving  exporters  and  their  U.S. 
affiliates.  See.  e.g..  Zenith  Electronics 
Corp  V.  United  States,  Consol.  Ct.  No. 
88-07-00488,  Slip  Op.  94-146  (CIT 
1994). 

Furthermore,  the  Department  has 
re<:ognized  and  classified  as  indirect 
purchase  price  sales  transactions 
involving  selling  activities  similar  to 
those  of  UA's  in  other  antidumping 
proceedings  involving  Korean 
manufacturers  and  their  related  U.S. 
affiliates.  See.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Pair  Value: 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea,  57  PR 
42942.  4295Q-1  (September  17.  1992). 
In  the  present  review,  for  sales 
considered  to  be  purchase  price  in  the 
preliminary  results  we  found  that:  (1) 
Union's  sales  through  UA.  its  related 
sales  agent  in  the  United  States,  are 
most  always  shipped  directly  from 
Union  to  the  unrelated  buyer  and  only 
rarely  are  introduced  into  UA's 
inventory;  (2)  Union's  customary' 
channel  of  distribution  is  direct 
shipment,  although  certain  limited  sales 
are  normally  introduced  into  UA's 
inventory:  (3)  UA  performed  limited 
liaison  functions  in  the  processing  of 
sales-related  documentation  and  a 
limited  role  as  a  communication  link  in 
connection  with  these  sales.  UA's  role, 
for  example,  in  extending  credit  to  U.S. 
customers,  processing  of  certain 
warranty  claims,  limited  advertising, 
processing  of  import  documents,  and 
pavment  of  cash  deposits  on 
antidumping  and  countervailing  duties, 
appears  to  be  consistent  with  purchase- 
price  classification.  Those  selling 
services  as  an  agent  on  behalf  of  the 
foreign  producer  are  thus  a  relocation  of 
routine  selling  functions  from  Korea  to 
the  United  States.  In  other  words,  we 
determined  that  L'A  s  selling  functions 
are  of  a  kind  that  .vould  normally  be 
undertaken  b\  the  exporter  in 
conneciton  with  th*»se  sales.  More 
specifically,  we  regard  .selling  functions, 
mther  than  sellirig  prices,  as  the  basis 
for  classifying  sales  as  purchase  price  or 
ESP  While  in  some  ( jses  certain 
merchandise  sold  by  I  'r.ioii  was  entered 
into  UA's  inventory,  this  merchandise 
was  sold  prior  to  the  importation  of  the 


merchandise,  but  not  from  UA's 
inventory.  When  all  three  of  the  factors 
already  described  for  sales  made  prior  to 
the  date  of  importation  through  a  related 
sales  agent  in  the  United  States  are  met, 
we  regard  those  selling  functions  of  the 
exporter  as  having  been  relocated 
geographically  from  the  country  of 
exportation  to  the  United  States,  where 
the  sales  agent  performs  them.  The 
substance  of  the  transaction  or  the 
functions  do  not  change  whether  these 
functions  are  performed  in  the  United 
States  or  abroad.  In  this  case.  Union  has 
transferred  these  routine  selling 
functions  to  its  related  selling  agent  in 
the  United  States  and  the  substance  of 
the  transaction  is  unchanged. 

Comment  17 

Petitioners  contend  the  Department 
must  deduct  actual  countervailing  and 
antidumping  duties  from  USP  when 
they  are  paid  by  the  respondent  or 
related  parties  because  (l)  the  plain 
language  of  the  statute  requires  this 
conclusion;  (2)  court  decisions  are  also 
consistent  with  this  conclusion;  and  (3) 
the  record  evidence  demonstrates  that 
UA  IS  paying  for  countervailing  and 
antidumping  duties  on  behalf  of  Union's 
U.S.  sales  and  that  those  costs  are 
included  in  the  price  to  the  first 
unrelated  party. 

With  respect  to  the  first  point, 
petitioners  cite  section  772(d)(2)  of  the 
Act.  which  provides  in  relevant  part 
that  "the  purchase  price  and  the 
exporter's  sales  price  shall  be  *   *   * 
reduced  by — except  as  provided  in 
paragraph'(l)(D).  *   *   *  United  States 
import  duties,  incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States" 
(19  U.S.C.  1677a(d)).  Antidumping  and 
countervailing  duties  are  plainly  import 
duties  "incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States." 
The  language  of  the  statute  does  not 
Indicate  that  antidumping  and 
countervailing  duties  are  to  be  excluded 
from  the  phrase  "import  duties." 
Moreover,  petitioners  say.  when  this 
provision  is  read  in  conjunction  with 
section  772(dj(l)(D)  of  the  Act.  the 
conclusion  that  antidumping  and 
countervailing  duties  constitute  "import 
duties"  under  section  772(d)(2)(.\)  is 
inescapable.  Section  772(d)(1)(D) 
provides  that  USP  shall  be  increased  by 
the  amount  of  any  countervailing  duty 
imposed  to  offset  an  export  subsidy.  By 
including  the  phrase  "except  as 
provided  in  paragraph  (1)(D)"  in  section 
772(d)(2)(Ai.  the  drafters  clearly 
understood  the  subsection's  reference  to 
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"import  duties"  as  including 
countervailing  duties  imposed  to  offset 
an  export  subsidy.  This  exception  was 
necessary  to  ensure  that  the  statute  was 
consistent  with  Article  VI^  5  of  the 
General  Agreements  on  Tariffs  and 
Trade  ("GATT").  which  prohibits  the 
assessment  of  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  cause  of  unfairly  low-priced 
imports,  whether  by  dumping  or  as  a 
result  of  an  export  subsidy.  Had  the 
exception  not  been  inserted,  an  amount 
would  be  added  to  USP  by  section 
772(d)(l)(Dtand  deducted  by  section 
772(d)(2)(A).  Therefore,  petitioners 
believe,  Congress  contemplated  that 
antidumping  and  countervailing  duties 
were  to  be  treated  as  "import  duties" 
and  deducted  from  USP. 

With  respect  to  the  second  point, 
petitioners  argue  that  the  Department 
must  also  deduct  the  cost  of 
antidumping  duties  equal  to  the  amount 
of  the  calculated  margin.  In  Federal- 
Mogul  Corp.  V.  United  States,  813  P. 
Supp.  856.  872  (CIT  1993).  according  to 
petitioners,  the  court  recognized  that 
section  772(d)(2)(A)  of  the  Act  requires 
the  Department  to  deduct  any  import 
duties  that  can  accurately  be  determined 
at  the  time  the  Department  is  calculating 
the  current  dumping  margins.  In  this 
case,  once  the  final  results  are  issues. 
Union's  antidumping  duties  will 
actually  be  determined.  Therefore, 
petitioners  urge  the  Department,  in  its 
final  results,  to  deduct  the  difference 
between  FMV  and  USP  [i.e.,  the  actual 
duty  amount)  from  USP  before  the  final 
margin  is  calculated. 

With  respect  to  the  third  point, 
petitioners  cite  the  verification  report  as 
evidence  that  Union  America  is 
incurring  the  cost  of  antidumping  and 
countervailing  duties  on  behalf  of 
Union,  and  that  those  costs  are  passed 
on  to  the  first  unrelated  purchaser  in  the 
United  States. 

Petitioners  state  that  the  Department 
must  deduct  the  full  amount  of  the 
countervailing  duties  paid  by  UA  for 
those  entries  covered  by  the  first 
administrative  review  of  the 
countervailing  duty  order  on  the  subject 
merchandise.  Since  no  party  requested 
a  review  of  this  order,  those  duties  have 
become  final  and  they  represent  a 
calculable  cost  to  Union  apart  from  the 
payment  of  the  estimated  antidumping 
duty  deposit.  Therefore,  petitioners 
claim,  the  payment  of  countervailing 
duties  must  be  treated  as  actualimport 
duties  for  purposes  of  calculating 
Union's  dumping  margin. 

Union  replies  that  the  Department  has 
repeatedly  rejected  the  notion  of  treating 
AD/CVD  duties  as  expenses  to  be 
deducted  from  U.S.  price.  Union  adds 


that,  in  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders.  60  PR  10900  (February  28. 
1995),  the  Department  stated  as  follows: 

We  agree  with  respondents  that  making  an 
additional  deduction  from  USP  for  the  same 
antidumping  duties  that  correct  for  price 
discrimination  tjetween  comjjarable  goods  in 
the  U.S.  and  foreign  markets  would  result  in 
double-counting.  Thus,  we  have  not 
deducted  antidumping  duties  or 
antidumping  duty-related  expenses  from  ESP 
in  this  case. 

Union  states  that  the  Department 
disagreed  with  petitioners'  claim  that 
antidumping  duties  constitute  a  selling 
expense,  and  notes  that  the 
Department's  practice  has  been  upheld 
by  the  courts.  Finally.  Union  denies  that 
the  intent  of  Congress  has  been  that  AD/ 
CVD  duties  be  deducted  from  USP, 
citing  the  Statement  of  Administrative 
Action  that  accompanied  the  URAA  that 
the  law  "is  not  intended  to  provide  for 
the  treatment  of  antidumping  duties  as 
a  cost." 

Department's  Position 

We  agree  with  respondent.  See  EXXi 
Position  to  Petitioners'  Comment  7 
supra. 

Comment  18 

Because  on  three  separate  occasions 
the  Department  requested  information 
from  Union  regarding  its  early-payment 
discount  policies  for  U.S.  customers, 
and  Union  failed  to  provide  the 
requested  information,  petitioners  argue 
that  the  Department  should  adopt  BIA 
with  respect  to  those  discounts. 
Petitioners  suggest,  as  a  reasonable 
adverse  inference,  that  the  Department 
assume  that  Union  granted  an  early- 
payment  discount  on  any  transaction 
where  payment  was  received  before  the 
due  date. 

Union  claims  that  it  was  fully 
responsive  to  the  Department  with 
regard  to  information  about  this 
discount  and  that  it  was  fully  verified. 
Union  states  that  its  discount  "policy  " 
does  not  matter;  all  that  matters  is  that 
it  did  extend  early-payment  discounts, 
that  it  did  report  them,  and  that  they 
were  verified. 

Department's  Position 

We  agree  with  respondent.  Although 
the  Department  did  ask  Union,  on  more 
than  one  occasion,  to  state  it  policy  with 
respect  to  early-payment  discounts  in 
the  U.S.  market  and  did  not  receive  an 
answer. "the  Department  was  able  to 


ascertain  that  Union  in  fact  extended 
certain  early-pavment  discounts,  and  to 
verify  to  its  satisfaction  the  amount  of 
such  discounts.  See  Union's  S\T?  of  May 
16.  1995,  at  33. 

Comment  19 

Petitioners  point  out  that,  although 
Union  provided  revised  COP/CV 
information  to  the  Department  at 
verification.  Union  did  not  submit  this 
information  in  computer  format  after  the 
verification  and  that,  as  a  consequence, 
the  Department  inadvertently  failed  to 
include  these  revisions  in  its  margin 
calculations  for  the  preliminary  results. 
Accordingly,  the  Department  must 
incorporate  Union's  revised,  verified 
COP/CV  data  in  its  final  results. 

Department's  Position 

We  agree  with  petitioners.  We 
requested  that  Union  provide  us  with  its 
revised,  post-verification  COP/CV  data. 
Union  provided  us  with  the  data 
consistent  with  the  methodology  we  are 
employing  in  these  final  results. 

Comment  20 

Petitioners  argue  that  the  Department 
must  revise  Union  s  reported  G&A 
expenses  to  account  for  expenses 
incurred  by  the  Dongkuk  Steel  Mill 
("DSM")  group  as  a  whole.  In  prior 
cases,  the  Department  has  adjusted  a 
respondent's  submitted  data  to  include 
an  allocated  portion  of  the  parent 
company's  expenses.  The  record  in  this 
case,  petitioners  assert,  clearly  indicates 
that  expenses  were  incurred  at  the 
headquarters  or  DSM  group  le\'el  [e  g.. 
chairman's  salary,  group  product 
brochures,  group  training  center,  and 
personnel  welfare  c-enter,  office  costs, 
security  expenses,  entertainment 
expenses,  etc  ). 

Since  Union  failed  to  furnish 
complete  information  regarding  these 
expenses,  petitioners  argue  that  the 
Department  should,  as  BIA,  increase 
Union':,  calculated  G&A  expense  by  the 
ratio  of  all  G&A  expenses  incurred  at 
DSM  over  the  consolidated  DSM  groups 
cost-of-sales. 

Union  contends  that  the  Department 
should  reject  the  petitioners  proposed 
cornd. nation  of  DSM's  and  Union  s  G&A 
expenses.  Union  argues  that  there  is  no 
parent-subsidiary  relationsh.p  between 
the  two  entities  and  that  there  are  no 
DSM  general  expenses  to  attribute  to 
Union's  activities  Union  also  counters 
that  Dongkuk  Steel  Mill  was  a 
respondent  in  the  1993  antidumping 
investigation  o{  Ce'ncip  Cut  tol.^ngXb 
Carbon  Steel  Plate  from  the  Eepublic  of 
Korea,  and  in  that  case  the  Department 
concluded  that  Dongkuk  Steel  Mills 
G&A  expenses  were  appropriately 
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allocated  to  Dongkuk  Steel  Mill's 
activities  and  not  to  a  ^^)up. 
.Additionally,  I'nion  (.oiitends  th.it  the 
petitioners'  proposed  adjustment  ir.  a 
specific  question  to  the  review  of  cold- 
rolled,  which  IS  a  totally  different 
proceeding.  Therefore,  since  tht 
Department  failed  to  request  this 
information  for  this  review,  it  cannot 
use  a  BIA  adjustment  Iwsed  on  the 
failure  to  provide  the  information. 

Deportnienf's  Position 

We  disagree  with  petitioners.  For  the 
final  results,  we  did  not  combine 
Dongkuk  Steel  Mill  and  Union's  general 
and  administrative  costs.  It  i^  the 
Dt^partment's  normal  practice  to  include 
a  portion  of  the  CVA  expense  incurred 
by  affiliated  companies  on  the  reporting 
entitv's  behalf  In  total  GaA  expenses  for 
COP  and  C.V  purposes  However,  in  this 
spei;ific  case,  we  did  not  identify  and 
allocable  parent  company  costs  after 
rnviewing  the  information  on  the  record. 
See  f  g..  Final  Delermination  ol  Sales  at 
Less  Than  Fair  Value:  Small  Diameter 
Circular  .Seamless  Carbon  and  Alloy 
Steel.  Standard  Line  and  Pressure  Pipe 
h-oni  Italy,  60  FR  ■M<^H\.  31092  (hine  19. 
1995):  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Wolded  Stainless 
Steel  Pipe  from  Malaysia,  59  FK  4023. 
4027  'January  2H.  1994) 

Rffipondents'  Commrnts 

Dongbu 

Comment  1 

According  to  respondent,  thu 
Df^artment  is  required  to  inakt^  an 
additional  upward  adiustmeiit  to  USP  to 
account  for  export  subsidies  subject  to 
countervailing  duties  Citing  Article 
VIII.S  of  tht'  Gene.^al  Agreement  on 
Tariffs  and  Tradi.-  (L'ruguav  Round 
Agreements  A(  t,  Fub.  L.  1U3-465.  Tti. 
section  101  (approving  the  Final  Act 
Embodving  the  Results  of  the  Uniguay 
Round  of  Multilateral  Trade 
Negotiations.  Annex  lA  1(a)). 
respondfint  state's  that  it  provides  that 
"Inlo  product  *    *    *  shall  be  subject  to 
both  antidumping  and  i  ountervailmg 
duties  to  compensate  for  the  .-.anie 
situation  for  dumping  or  export 
subsidi^atlon."  Tfiis  provision  was 
implemented  into  I'.S  law  by  section 
772(d)(1)(D)  of  tne  Tariff  Act  of  1930. 
amended,  19  CSC.  1677a(d)(l)(D). 
Thus,  argues  respondent,  purchase  price 
and  exporter's  sales  price  shall  be 
increased  by  the  amount  of  any 
countervailing  duty  imposed  on  the 
merchandise  to  offset  the  export 
subsidy  Respondent  also  asserts  that, 
during  the  original  U'ss-than-fair  value 
investigation  of  fiat-rolled  carbon  steel 
products  from  Korea,  the  Department 


made  upward  adjustments  to  USP  of 
this  type.  See  Final  Determinations  of 
Sales'at  Less  Than  Fair  Value;  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products. 
Certain  Odd-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  P*roducts.  and  Certain 
Cut-lo-Length  Carbon  Steel  Plate  from 
Korea,  58  FR  .'^7176  (1993).  Dongbu 
states  that  such  an  adjustment  is 
required  both  for  assessment  purposes 
and  for  purposes  of  determining  the 
cash  deposit  rate  applicable  to  future 
entries.  As  reported  in  the  Final 
Determinations,  the  level  of  export 
subsidies  determined  m  the  final 
countervailing  duty  determination  for 
corrosion-resident  products  was  U.IO 
percent  ad  valortm.  Because  Dongbu 
has  made  deposits  reflecting  these 
amounts  in  conjunction  with  the  entries 
of  corrosion-resident  flat  products  under 
review  in  this  proceeding,  Dongbu 
claims  it  is  therefore  entitled  to  a  further 
adjustment  of  USP  in  this  amount. 

Petitioners  agree  with  respondent 
provided  that  the  Department  fully 
implements  the  statute,  which  they 
assert  also  requires  under  section 
772(d)(2)(A)  of  the  Act  that  USP  also  be 
reduced  by  "(A)  except  as  provided  in 
paragraph  (1)(D).  the  amount  if  any, 
included  in  such  price,  attributable  to 
anv  additional  costs,  charges  and 
expenses,  and  United  States  import 
duties,  incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States" 
(19  Uh^.C.   16?7a(d))  Thus,  petitioners 
argue  that  if  the  Department  adds  the 
amuunt  of  the  export  subsidy  to  USP.  it 
should  also  treat  the  remaining  part  of 
tlie  f  ountervailing  duties  paid  on  those 
shipments  as  costs,  c  barges  and 
expenses,  and  United  States  import 
duties  in  accordance  with  the  statute. 

Department's  Position 

We  agree  with  petitioners  and 
respondent  in  ttieir  arguments  that 
Dongbu  is  entitled  to  a  0.10  percent  ad 
valorfn'  adjustment  to  the  USP. 
However,  we  disagree  with  petitioners 
regarding  their  i:nntention  that  if  the 
amount  of  the  export  subsidy  is  added 
to  USr  the  remaining  portion  of  the 
countervailing  duties  paid  on  those 
shipments  must  also  be  treated  as  costs, 
chnn;es  and  expenses,  and  United  States 
import  duties.  As  noted  earlier  in  our 
comments,  we  determined  in  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (60  FR 
44009,  44010— August  24,  1995)  that 
making  an  additional  adjustment  to  USP 
for  the  same  antidumping  duties  that 


correct  the  price  discrimination  between 
the  U.S  and  home  markets  would  result 
in  double-counting,  and  inconsistency 
with  administrative  and  judicial 
precedent  The  same  principle  applies 
with  regard  to  countervailing  duties. 
Deducting  such  duties  as  a  cost  would 
negate  the  purpose  of  their  being  added 
to  USP  in  the  first  place. 

Union 

Comment  1  ^ 

LInion  contends  that  the  Department 
erroneously  included  a  small  number  of 
U.S.  sales  as  ESP  transactions  in  its 
preliminary  calculations.  Because  the 
merchandise  in  question  was  entered 
into  the  United  States  prior  to  the  POR, 
Union  requests  that  these  transactions 
be  removed  from  the  final  margin 
calculations. 

Petitioners  support  the  Department's 
finding  that  these  transactions  are 
subject  to  review.  They  note  that  these 
transactions  occurred  after  importation, 
clearly  making  them  ESP  transactions. 
Petitioners  quote  from  the  Department's 
questionnaire,  which  states  that  for  ESP 
transactions,  respondents  must  report 
all  sales  to  unrelated  purchasers  which 
occurred  during  the  period  of  review. 
As  this  merchandise  was  resold  in  the 
United  States  during  the  POR  it  is 
covered,  according  to  petitioners. 

Department's  Position 

We  have  reviewed  our  position  on 
this  issue  and  now  agree  with 
respondent.  In  accordance  with  section 
751  of  the  Act.  the  Department  is 
required  to  determine  the  f^V  and  PP 
or  ESP  of  each  entry  of  subject 
merchandise  during  the  relevant  review 
period.  Because  there  can  be  a 
significant  lag  between  entry  date  and 
sale  date  for  ESP  sales,  it  has  been  the 
Department's  practice  to  examine  L'.S. 
ESP  sales  during  the  review.  See  eg  . 
Gray  Portland  Cement  and  Clinker  from 
Japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (58  FK 
488'26— September  20,  1993),  where  the 
Department  did  not  consider  ESP 
entries  which  were  sold  after  the  POR. 
The  CJT  has  upheld  the  Department's 
practice  in  this  regard.  See  The  Ad  Hoc 
Committee  of  Southern  California 
Producers  of  Grav  Portland  Cement  v. 
United  States.  CIT  Slip  Op.  95-195, 
De'.ember  1,  1995  {"Ad  Hoc").  Although 
thp  err,  in  Ad  Hoc.  accepted  that 
"consideration  of  all  sales,  rather  than 
entries,  made  during  the  period  of 
review  mov  result  in  the  consideration 
of  entries  made  prior  to  the  suspension 
of  liquidation,  "  Ad  Hoc  is  not  a  case  in 
which  the  respondent  linked  specific 
sales  during  the  POR  to  specific  entries 
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prior  to  the  suspension  of  liquidation. 
Ad  Hoc  at  19  (emphasis  added). 

The  Department  has  adopted  an 
exception  to  its  practice  of  examining 
all  U.S.  sales  during  the  period  of 
review.  That  exception  applies  when  a 
respondent  is  able  to  demonstrate,  to  the 
satisfaction  of  the  Department,  that  the 
merchandise  covered  by  a  particular 
sale  entered  prior  to  the  suspension  of 
liquidation  pursuant  to  the 
Department's  preliminary  determination 
in  the  LTFV  investigation.  See  e.g..  High 
Tenacity  Rayon  Filament  Yam  from 
Germany:  Preliminary  Results  of 
Antidumping  Dutv  Administrative 
Review  (59  FR  32181,  32182— June  22, 
1994),  where  specific  sales  were 
excluded  when  linked  to  pre- 
suspension  entries.  Merchandise  proven 
to  have  entered  the  U.S.  prior  to  the 
suspension  of  liquidation  (and  in  the 
absence  of  an  affirmative  critical 
circumstances  finding)  is  not  subject 
merchandise  within  the  meaning  of 
section  771(25)  of  the  Act. 

In  this  review.  Union  claimed  that 
certain  merchandise  was  not  subject  to 
review  because  it  entered  the  United 
States  prior  to  the  period  of  review  but 
was  sold  by  Union's  affiliated  U.S. 
company  to  the  first  unrelated 
purchaser  during  the  period  of  review. 
The  Department  verified  that  Union  tied 
certain  sales  during  the  period  to  entries 
of  merchandise  prior  to  the  suspension 
of  liquidation.  Because  Union  has 
demonstrated  that  certain  merchandise 
entered  the  United  States  prior  to  the 
suspension  of  liquidation,  we  excluded 
sales  of  that  merchandise  from  our 
analysis. 

Comment  2 

Union  argues  the  Department 
improperly  reclassified  U.S.  sales 
involving  post-importation  slitting  and 
embossing  as  ESP  transactions.  Union 
believes  this  reclassification  was 
improper  because  the  terms  of  sale, 
including  stateside  slitting  and 
embossing,  were  negotiated  by  Union  in 
Korea  before  the  exportation  of  the 
merchandise. 

Petitioners  reply  that  it  is  the 
Department's  practice  to  consider  U.S. 
sales  through  a  related  U.S.  subsidiary 
prior  to  importation  as  purchase-price 
("PP  ")  sales  only  if  three  criteria  are 
satisfied:  (1)  The  merchandise  was 
shipped  directly  from  the  foreign 
producer  to  the  unrelated  U.S. 
purchaser  without  first  being  introduced 
into  the  inventory  of  the  related  L'.S. 
selling  agent:  (2)  the  customary  channel 
for  such  sales  was  direct  shipment  from 
the  producer  to  the  unrelated  purchaser: 
and  (3)  the  related  U.S.  selling  entity 
acted  only  as  a  processor  of  sales-related 


documentation  and  a  communication 
link  to  unrelated  buyers.  See,  e.g., 
Coated  Groundwood  Paper  from 
Finland;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  (56  FR  56363— 
November  4, 1991)  and  New  Minivans 
from  Japan;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (57  FR  21937— 
May  26,  1992).  Petitioners  argue  that 
Union's  post-importation  sales  of  slit 
and  embossed  merchandise  fail  to 
satisfy  these  criteria,  and  that  these  sales 
should  be  treated  as  ESP  transactions. 

Department's  Position 

We  agree  with  petitioners.  We  are 
continuing  to  treat  these  sales  as  ESP 
transactions,  because  record  evidence 
shows  that  (1)  The  merchandise  was  not 
shipped  directly  to  the  first  unrelated 
U.S.  purchaser:  (2)  direct  shipment  from 
Union  to  the  unrelated  purchaser  was 
not  the  normal  channel  for  these  sales: 
and  (3)  arranging  and  paying  for  slitting 
and  embossing  goes  beyond  the 
functions  usually  associated  with 
processing  sales-related  documentation 
and  serving  as  a  communication  link  to 
unrelated  buyers. 

Comment  3 

Union  claims  that  the  Department 
erred  in  (1)  Concluding  that  Union  had 
understated  its  U.S.  credit  expenses  by 
not  including  bank  charges  therein,  and 
(2)  increasing  Union's  U.S.  credit 
expenses  by  the  amount  of  those 
charges.  In  fact.  Union  maintains,  it 
included  its  U.S.  bank  charges  in  U.S. 
brokerage  and  handling  expenses,  so 
that  they  were  double-counted  by  the 
Department.  In  addition.  Union  claims, 
the  Department  compounded  its  error 
by  mistakenly  dividing  two  years'  worth 
of  interest  expenses  by  18  months' 
worth  of  short-term  borrowings. 

Union  urges  the  Department,  for 
purposes  of  the  final  results,  to  follow 
its  own  practice  and  treat  bank  charges 
as  selling  expenses.  Union  claims  to 
have  reported  its  bank  charges  on  a  sale- 
by-sale  basis,  which  is  the  most  accurate 
form  of  reporting.  Also,  respondent 
asserts,  including  bank  charges  in  an 
interest-rate  calculation  is  illogical, 
since  a  bank  charge  need  not  be 
connected  to  the  time  value  of  money, 
but  c:an  simply  consist  of  a  flat  fee  for 
services  rendered. 

Petitioners  reply  that  Union's  claims 
regarding  double-counting  are 
unsubstantiated.  Petitioners  note  that 
Union's  claims  that  it  included 
tran.saction-specific  bank  charges  in  its 
reported  U.S.  brokerage  and  handling 
expenses  is  not  supported  by  any 
sample  calculations  or  documents. 
Petitioners  state  that  it  is  the 
Department's  practice  to  include  'nank 


charges  in  credit  expenses  when  they 
are  not  elsewhere  reported.  Because  of 
the  absence  of  specific  data  pjertaining 
to  bank  charges  alone,  petitioners  agree 
that  the  Department  had  no  alternative 
but  to  use  Union's  combined  interest 
and  bank  charge  data  for  the  two  fiscal 
years. 

Department's  Position 

We  agree  with  petitioners  and 
respondent  in  part.  Because  there  is  no 
evidence  on  the  record  supporting 
Union's  claims  that  it  included  bank 
charges  in  its  reported  brokerage  and 
handling  expenses,  we  have  increased 
Union  s  reported  credit  expenses  to 
account  for  these  bank  charges.  We 
acknowledge  our  error,  however,  in 
dividing  two  years'  w  orth  of  interest 
expenses  by  18  months'  worth  ot  short- 
term  borrowings,  and  ha\e  corrected 
this  errr-  for  purposes  of  these  final 
results. 

Comment  4 

Union  disagrees  with  the 
Department's  treatment  of  its  home- 
market  warehousing  expenses  as 
indirect  selling  expenses,  and 
contradicts  the  Department's  statement 
that  these  expenses  were  evenly 
allocated  across-the-board  to  al!  home- 
market  sales.  Iq,  fact.  Union  affirms  that 
all  warehousing  expenses  other  than 
labor  were  traced  to  the  particular  areas 
devoted  to  subject  and  non-subject 
merchandise,  because  Union  separately 
warehouses  subject  and  non-subject 
merchandise,  and  thus  can  determine 
the  proportion  of  warehousing  expense^ 
attributable  to  each.  Union  also 
maintains  that  a  selling  expense  is  not 
indirect  simply  because  it  otcurs  prior 
to  sale.  For  these  reasons,  and  because 
the  warehousing  expenses  m  question 
are  attributable  to  a  later  sale  of  the 
subject  merchandise.  Union  requests 
that  the  Department  treat  these 
warehousing  expenses  as  direct  for 
purposes  of  the  final  results. 

Petitioners  respond  that  Union  stores 
three  broad,  distinct  types  of 
merchandise  in  the  same  warehouse — 
cold-rolled,  corrosion-resistant,  and 
pipe  products.  Petitioners  state  that 
Union  did  not  link  specific  warehousing 
charges  to  specific  sales,  but  rather 
allocated  costs  based  on  the  square 
footage  dedicated  to  each  product  type 
and  on  the  total  quantity  of  each 
product  type  warehoused.  Petitioners 
believe  that  the  Departments 
preliminary  results  correctly  denied 
Union's  claim  that  these  expenses  be 
classified  as  direct. 
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Department's  Position 

We  agree  with  petitioners  Union  did 
not  tie  warehousing  expenses  to  specifii: 
sales,  but  merely  allo«.:ated  thoni.  The 
amount  reported  by  Union  on  its 
r.omputer  tape  for  this  expense  in 
Korean  won  is  uienticai  tor  all  >ales 
transactions  where  a  warehousing 
expense  was  claimed   regardless  of  the 
length  of  time  the  merchandise  was 
artuallv  warehoused.  Therefore,  we  do 
not  consider  tfiese  expenses  to  be  direct. 

Comment  5 

Union  disagrees  with  the 
Dep.irtment's  treatment  of  pre-sale 
inland  freight  expenses  in  the  home 
market  as  indirect.  Union  argues  that 
tiie  Department  must  examine  the  facts 
of  eai  h  case  to  determine  whether 
warehousing  and  pre-.sale  freigiit  are  so 
linked  that  thev  must  necessarily  be 
treated  in  the  siime  fashion.  In  the  final 
results  of  redetermination  on  remand 
(January  S,  19y.S)  pursuant  to  The  Ad 
Hoc  Committee  on  AZ-NM-TX-FL 
Producers  of  Grav  Portland  Cement  v 
United  State!;.  Slip  Op.  M-f.l  (1994). 
the  Department  noted  that 

warehousing  and  movement  expenses 
are.  for  anal\1ical  purposes,  inextricably 
linked"'  ami  "if  pre-sale  warehousing  is 
an  indirect  expense,  then,  in  the 
absence  of  contrary  evidence,  pre-sale 
movement  expenses  should  also  be 
ift'dfed  as  an  indiret:t  expense   '  Earlier 
in  the  case,  the  Court  had  stated  that  "if 
the  pre-sale  warehousing  expense  in 
this  case  is  not  shown  to  be  a  direct 
expense,  then  it  follows  that  the  cost  of 
transporting  the  cement  to  the 
warehouse  is  al.so  not  shown  to  be  a 
direct  expense." 

Union  argues  that  in  this  case,  pre- 
sale  freight  and  warehousing  are  not 
inextra  ablv  linked  Union  claims  that 
prt^-sale  freight  was  constant,  since  the 
merchandise  was  moved  over  the  same 
route  for  all  sales.  Therefore,  each  ton 
sold  from  th^  warehouse  led  to  an 
exai.tlv  identified  iiKreiiient  to  costs — 
the  amount  of  the  pre-sale  freight — and 
the  expen.se  was  incurred  on  a  oneon- 
one  basis  with  each  unit  of  subject 
nit-n  hnndise  sold  Therefore.  iJnion 
maintains  the  expense  in  question  is 
clearly  direct. 

He'.itioners  respond  that  the 
Department  corre(  tlv  determined  that 
Union's  pre-sale  freight  expenses  were 
indirec  t.  Petitioners  state  that  the 
rx^partment'-.  standard  is  ckar;  pre-sale 
warfhviusing  A<id  freiglit  .'xpenses  are 
mextricablv  linked;  thus,  in  the  absence 
of  contrary  evidence,  if  pre-sale 
warehousing  is  an  indirec  t  expense,  so 
too  must  be  pre-sale  freight.  Petitioners 
note  that  it  is  always  true  that  each  ton 


shipped  leads  to  an  additional  charge 
for  freight,  but  this  does  not  mean  that 
pre-sale  freight  is  always  direct  selling 
expense 

Department's  Position 

In  the  preliminary  review  results,  the 
Department  staled  that  it  "considers 
pre-sale  movement  expenses  as  direct 
selling  expenses  only  if  the  movement 
expenses  in  question  are  directly  related 
to  the  home-market  .sales  under 
consideration.  In  order  to  detennine 
whether  pre-sale  movement  expenses 
are  diret:t  under  the  facts  of  a  particular 
case,  the  Department  examines  the 
respondent's  pre-sale  warehousing 
expenses,  since  the  pre-.sale  movement 
charges  incurred  in  positioning  the 
merchandise  at  the  warehouse  are.  for 
analytical  purposes,  inextricably  linked 
to  pre-sale  warehousing  expenses.  If  the 
pre-sale  warehousing  constitutes  an 
indirect  expense,  the  expense  involved 
in  getting  the  merchandise  to  the 
warehouse  must  also  be  indirect. 
Conversely,  a  direct  pre-sale 
warehousing  expen.se  necessarily 
implies  a  direct  pre-sale  movement 
expense  We  note  that,  although  pre-sale 
warehousing  expen.ses  in  most  cases 
have  been  found  to  be  indirect  selling 
expenses,  these  expenses  may  be 
deducted  from  FMV  as  a  circumstance- 
of-.sale  adjustment  in  a  particular  case  if 
the  respondent  is  able  to  demonstrate 
that  the  expenses  are  directlv  related  to 
the  sales  under  consideration."  The 
Department  is  continuing  to  treat 
Union's  pre-sale  home-market  inland 
freight  expenses  as  indiiect.  because 
Union  did  not  disting\iish  between  pre- 
and  post-sale  warehousing  expenses  or 
demonstrate  that  these  expenses  were 
directly  related  to  the  sales  under 
consideration. 

Comment  f> 

Union  argues  that  the  Department 
should  differentiate  Union's  painted 
jirodui  ts  according  to  specific  paint 
types.  f)t.'(  ause  (1)  there  are  significant 
cost,  price,  and  commercial  differences 
among  Union's  painted  products;  (2) 
these  differences  demonstrate  that 
union's  customers  pen.eive  significantly 
different  appli(  alions  for  such  products; 
and  (.3)  if  the  Department  compares 
different  paint  types,  it  must  make  an 
appropriate  difiner  adjustment. 

Petitioners  slate  the  Department  was 
corre(.t  not  to  revise  the  exist. ng  paint 
categories  for  the  preliminary  results  of 
this  review  and  should  also  reject  this 
argument  for  the  final  results. 
Petitioners  note  that  Union  s  arguments 
do  not  ."iddress  the  i  riteria  used  by  the 
Opartinenf  to  establish  categories  of 
products  and  detennine  whether  certain 


products  may  be  compared  and  are  not 
supported  by  the  record  evidence. 
Petitioners  state  that  Union  ignores  that 
the  primary  basis  for  creating  product 
categories  is  physical  characteristics. 
Thus,  according  to  petitioners,  the 
Department  can  accept  Union's 
proposed  paint  categories  only  if  Union 
demonstrates  that  the  physical 
characteristics  of  the  various  paint  types 
are  so  dissimilar  that  the  paint  types 
cannot  be  compared — which  Union  has 
not  done.  Petitioners  cite  Kovo  Seiko  Co. 
V.  United  States.  Slip  Op.  94-1363  at  l.'". 
(Fed.  Cir.  Sept  20,  1995)  which  states 
that  in  the  presence  of  significant 
physical  similarities,  products  do  not 
have  to  be  "technically  substitutable. 
purchased,  by  the  same  types  gf 
customers,  or  applied  to  the  same  end 
use"  in  order  to  be  compared. 
Petitioners  add  that  the  record  does  not 
support  Union's  contention  that  its 
different  paint  types  exhibit  significant 
differences  in  cost  or  price. 

Petitioners  reject  the  notion  of  making 
a  difmer  adjustment  for  difference  in 
paint  types.  Petitioners  state  that  it  is 
the  Department's  position  in  these  flat- 
rolled  proc:eedings  that  it  will  not  make 
adjustments  to  account  for  differences 
between  physical  characteristics  of  US. 
and  home-market  products  when  the 
products  are  identified  by  the  same 
control  number.  If  products  have  the 
same  control  number,  according  to 
petitioners,  they  are  in  effect  identical 
for  purposes  of  this  review  and  no 
difmer  adjustment  should  be  granted. 

Department's  Position 

We  agree  with  petitioners.  As  stated 
in  our  internal  memorandum  of  August 
10,  1995,  discussing  our  preliminary 
results  of  review.  Union  provided 
insufficient  and  non-compelling 
information  to  support  the  necessity  for 
differentiating  additional  types  of 
painted  products.  Union  did  not 
demonstrate  how  each  of  the  proposed 
additional  paint  types  possesses 
physical  characteristit  s  that  are 
significantly  different  from  those  of  the 
other  proposed  paint  types,  and  how 
each  paint  type  is  intended  for 
significantly  different  applications  and 
uses.  Therefore,  we  did  not  create 
additional  paint  categories  for  purposes 
of  these  final  results.  Union's  request 
that  we  make  a  difmer  adjustment  for 
different  paiut  types  within  the  same 
control  number  is  moot  because  we  are 
using  CV  as  the  basis  for  FMV. 

Comment  7 

Union  argues  that  the  Department 
should  not  combine  the  finant;ing 
expenses  of  Union  Steel  with  those  of 
other  inemt»er  c  ompanies  of  the 
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Dongkuk  chaebol  or  group  (i.e.,  DSM 
and  DKI)  because  this  collapsing  of 
interest  expense  is  entirely  at  odds  with 
the  Department's  practice.  Union  states 
that  it  is  the  Department's  established 
policy  to  calculate  interest  expense  from 
the  costs  of  borrowing  incurred  by  the 
respondent  and  its  related  parties  only 
when  the  companies  are  consolidated  in 
the  normal  course  of  business.  Union 
states  that  there  are  two  fundamental 
reasons  for  this.  First,  the  accounting 
practicality  of  consolidating  different 
companies,  particularly  with  respect  to 
cost  of  goods  sold,  demands  that  an 
audited  consolidated  statement  be 
generated  in  the  normal  course  of 
business.  Second,  the  parent  into  which 
the  subsidiary  is  consolidated  is 
assumed  to  control  the  financing 
decisions  of  the  subsidiary.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Small  Diameter  Circular 
Seamless  Carbon  Allow  Steel,  Standard, 
Line  and  Pressure  Pipe  from  Italy  (60  FR 
31918,  31900— June  19,  1995). 
Furthermore,  Union  asserts  that  the 
Department  has  explicitly  decided  that 
the  company  should  not  be  collapsed 
with  respect  to  the  instant  review, 
which  concerns  corrosion-resistant 
merchandise.  The  collapsing  decision  in 
the  review  of  cold-rolled  products  was 
made  in  the  context  of  that  review, 
which  is  a  separate  and  distinct 
proceeding.  Therefore,  Union  states  that 
it  should  be  treated  as  a  "stand-alone" 
entity  and  the  Department  should 
follow  the  precedent  set  with  respect  to 
other  Korean  chaebols.  See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea  (58  FR  15467,  15475— March  3, 
1993);  Final  Determination  of  Sales  at 
Less  than  Fair  Value;  Polyethylene 
Terephthalate  Film.  Sheet,  and  Strip 
from  the  Republic  of  Korea  (56  FR 
16305,  16313— April  22,  1991). 

Additionally,  Union  states  that  the 
Department's  calculation  of  its  financing 
factor  was  incorrect  because  it  failed  to 
offset  DKI  and  DMS's  financing  costs 
with  short-term  interest  income.  The 
respondent  argues  that  the  Department's 
calculation  only  offset  Union's 
financing  costs  with  short-term  interest 
income.  Therefore,  the  Department's 
calculation  did  not  make  an  appropriate 
"apples-to-apples  "  comparison. 

Petitioners  contend  that  the 
Department  properly  combined  Union's 
interest  expense  with  the  interest 
expense  of  other  numbers  of  the 
Dongkuk  chaebol,  petitioners  state  that 
this  decision  is  consistent  with  the 
Department's  normal  practice  because 
the  companies  are  under  common 


control  and  produce  similar  subject 
merchandise.  As  for  the  respondent's 
concern  that  collapsing  relates  only  to 
the  parallel  cold-rolled  proceeding  and 
not  to  the  instant  review,  petitioners 
state  that  for  this  specific  issue  the 
collapsing  of  Union.  DKI  and  DSM  is 
necessary.  Petitioners  contend  that 
capital  acquisition  costs  are  fungible 
and  that  any  borrowing  by  Union,  DKI, 
or  DSM  may  be  used  for  a  variety  of 
beneficial  purposes  for  the  group  as  a 
whole.  Therefore,  petitioners  believe 
that  the  Department  should  continue  to 
use  the  combined  interest  expenses  of 
Union,  DKI  and  DSM  it  its  calculation 
for  the  final  results  of  this  instant 
review. 

Petitioners  also  state  that  the 
Department  deducted  an  appropriate 
short-term  interest  income  figure  in  its 
net  financing  factor  calculation. 
Furthermore,  they  state  that  the 
respondent's  argument  of  requiring  an 
apples  to  apples  comparison  is 
inappropriate  in  this  circumstance 
because  symmetrical  results  are  not 
necessary  in  this  step  of  the  net 
financing  calculation. 

Department's  Position 

For  the  final  results,  we  calculated  a 
combined  net  interest  factor  using 
Union's,  DSM.  and  DKI's  audited 
financial  figures  obtained  from 
verification  exhibits,  respondent's 
submissions  and  public  records.  This 
methodology  of  calculating  a  single  net 
interest  factor  is  consistent  with  our 
longstanding  practice  for  computing 
interest  expense  in  cases  involving 
parent  subsidiary  corporate 
relationships.  DSM's  ownership  interest 
in  Union  and  DKI  places  the  parent  in 
a  position  to  influence  Union's  financial 
borrowing  and  overall  caption  structure. 
We  note  that,  contrary  to  Union's 
assertions  that  Union  is  an  independent 
company  and  not  controlled  by  DSM. 
the  two  companies  share  common 
directors  and  related  stockholders. 
Based  on  this  information,  it  is  difficult 
to  see  how  Union's  op)erations  are 
independent  of  its  parent  to  such  an 
extent  that  we  should  ignore  our  normal 
practice  of  computing  interest.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Carbon  Sieel  Butt-Weld 
Pipe  Fittings  from  Thailand  (60  FR 
10552.  10557— February  27,  1995). 
Additionally,  we  find  it  appropriate  to 
collapse  the  financing  costs  of  these 
three  companies  in  this  instant  review 
because  we  consider  that  the  financing 
costs  of  the  parent  and  its  subsidiaries 
to  be  fungible. 

Additionally,  we  agree  with  the 
respondent  in  that  it  is  the  Department's 
practice  to  allow  a  respondent  to  offset 


financial  expenses  with  interest  earned 
from  the  general  operations  of  the 
company.  See  e.g..  Timkin  v.  United 
States.  582  F.  Supp.  1040.  1048  (OT 
1994).  The  Department  does  not. 
however,  offset  interest  expense  writh 
interest  income  earned  on  long-term 
investments.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel,  Standard,  line  and  Pressure 
Pipe'fix)m  Italy  (60  FR  31981.  31991— 
June  19.  1995).  Therefore,  for  the  final 
results  we  offset  the  combined  financing 
costs  by  the  respective  short-term 
interest  income  of  the  three  entities. 

Comment  8 

Union  argues  that  the  Department 
should  not  include  the  company's 
"special  depreciation"  that  was  reported 
as  an  extraordinary  item  on  its  audited 
financial  statement  in  the  cost  of 
production  of  subject  merchandise. 
Union  contends  that  the  Department's 
established  policy  with  respect  to  this 
kind  of  expense  is  to  exclude  the  cost 
because  it  relates  solely  to  tax  law  and 
represents  no  real  additional  cost  to  the 
company.  See  Final  Determination  of 
Sales  at  less  than  Fair  Value;  Stainless 
Steel  Angles  from  Japan  (60  FR  16608, 
16617— March  31.  1995)  ('Angles"). 
Therefore.  Union  believes  that  the 
Department  should  follow  the  precedent 
e.stablished  in  that  determination  and 
remove  the  special  depreciation  from 
Union  s  production  costs. 

Petitioners  argue  that  the  Department 
should  continue  to  include  Union 
Steel's  accelerated  depreciation  costs  in 
its  calculation  of  the  company's  COP 
and  C\',  Petitioners  contend  the 
Department  does  not  ha\  e  an 
established  policy  of  excluding 
accelerated  depreciation  as  a  cost  of 
production.  To  support  their  argument, 
petitioners  state  that  in  recent 
determination  the  Department  reiected  a 
similar  contention  made  by  the 
respondent  and  included  the  company's 
accelerated  depre^ciation  charges  in  the 
calculation  of  COP  and  CV  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Canned  Pineapple  Fruit  from 
Thailand  (60  FR  29553.  295f)(>— June  5, 
1995).  Furthermore,  petitioners  contend 
that  the  cost  should  be  included  in  COP 
and  CV  because  it  is  reported  on 
Union's  financial  statements  that  are  in 
accordance  with  generall\  accepted 
accounting  principles  ('  G.AAP    )  in 
Korea. 

Department's  Position 

We  disagree  with  the  respondent  and 
have  included  Union's  entire  spec:ial 
depreciation  as  a  production  cost  for 
these  final  results.  Unlike  in  Angels 
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where  the  n^spondent  company  used 
special  financial  accounting  treatment 
to  reflect  oniv  its  regular  deprt-ciation 
(;  e..  non-tax  dppre<:iation)  as  a  cost  in 
its  audited  income  statements  for  that 
year.  Union  re<,orded  the  full  special 
depreciation  char>?e  as  a  cost  in  its 
audited  income  statement  in  accordance 
with  Korean  GAAP  We  note  that  it  is 
the  Department's  normal  practice  to  use 
costs  recorded  in  normal  books  and 
records  of  the  respondent  unless  it  can 
be  shown  that  such  costs  do  not 
reasonably  reflect  the  amounts  incurred 
to  producethe  subject  merchandise. 
See.  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Oil  Country 
Tubular  Goods  from  Argentina  (60  FR 
33539,  3354&— )une  28,  1995);  High- 
Tenacity  Rayon  Filament  yam  from 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (59  FR 
15897,  15898— March  28,  1995). 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  February  4,  1993. 
through  July  31.  1994: 

Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products 


Prcxjucer/manutacturer/exporter 


Weighted- 
average 
margin  (per- 
cent) 


Dongbu 
Union  ... 


1.50 
1074 


The  Department  shall  determine,  and 
thf  U.S.  Customs  Ser\ic.e  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instnu  tions  directly  to 
the  Customs  Service 

Furthermore,  the  following  deposit 
requirements  shall  he  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
corrosion-resistant  carbon  stt'el  flat 
products  Korea  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  bv  section  751(a)(1)  of  the  Tariff  Act; 
(1 )  The  cash  deposit  rates  for  the 
reviewed  (  ompanies  named  above 
which  have  separate  rales  will  be  the 
rates  for  those  firms  as  Ntatud  above;  [2] 
for  previously  investigated  companies 
not  listed  above,  the  cash  deposit  rate 
will  continue  to  l)e  the  company- 
specifii  rate  published  for  the  most 
recent  period.  [3]  if  the  c\port»r  is  not 
a  tlrm  covered  in  this  review  or  the 
original  les.s-than-fair-value  ("LTTV") 
investigation,  but  the  manufat.turer  is. 
the  cash  deposit  rate  will  l.^'  the  rale 
established  for  the  most  recent  period 


for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  17.70 
percent,  which  is  the  "all  others"  rate  in 
the  LTFV  investigation. 

Article  VH5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product  •  *   •  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount.  Accordingly,  the  level  of  export 
subsidies  as  determined  in  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Final  Negative 
Critical  Circumstances  Determinations; 
Certain  Steel  Products  from  Korea  (58 
FR  327328— luly  9,  1993),  which  is  0.10 
percent  ad  valorem,  will  be  subtracted 
from  the  cash  deposit  rate  for  deposit  or 
bonding  purposes. 

The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
prnte<:tive  order  (  "APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  35.3.34(d)  of  the 
Department's  regulations.  Timely 
not:fi(.atioTi  of  return/destruction  of 
.APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
an<l  the  terms  of  an  APO  is  a 
sanctioiiable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  ofthe  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 


Dated:  April  16.  1996. 

Susan  G.'Enennan, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  9ty-10404  Filed  4-25-96;  8:45  am) 

BILUNO  CODE  U10-OS-M 


[A-670-820] 

Certain  Compact  Ducttle  Iron 
Waterworks  Fittings  and  Glands  From 
the  People's  Republic  of  China:  Notice 
of  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty 
administrative  review.  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Glands  (CDIW),  from  the  People's 
Republic  of  China  (PRC),  A-570-820. 

SUIMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
to  conduct  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  CDIVV  from  the  PRC  which  has  a 
September  anniversary  date.  In 
accordance  with  Department 
regulations,  we  are  initiating  this 
administrative  review. 
EFFECTIVE  DATE:  April  26.  1996. 
FOR  FURTHER  INFORMATtON  CONTACT:  Paul 
M.  Stolz,  Office  of  Antidumping 
Compliance,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NVV. 
Washington,  DC  20230,  telephone:  (202) 
482-4474. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  a  timely 
request  from  Beijing  M  Star  Pipe  Corp.. 
Ltd.  (BMSP),  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  section 
353  22(h)  of  the  Department's  Interim 
Regulations  (60  FR  25130,  25134  (May 
11,  1995)),  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  CDIW 
from  the  PRC  which  has  a  September 
anniversary  date. 

Initiation  of  Review 

BMSP  has  certified  that  it  did  not 
export  CDIW  to  the  U.S.  during  the 
period  of  investigation  (POI)  (2/1/92-7/ 
31/92),  and  that  it  is  not  affiliated  with 
any  exporter  or  producer  which  did 
export  CDIVV  during  the  POI.  This 
certification  is  in  accordance  with 
section  751(a)(2)(B)  of  the  Act,  and  the 
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Department's  Interim  Regulations,  19 
CFR  353.22(h).  Therefore,  we  are 
initiating  the  new  shipper  review  as 
requested.  However,  it  is  the 
Department's  usual  practice  with  non 
market  economies  to  require 
information  regarding  de  jure  and  de 
facto  government  control  over  a 
company's  export  activities  to  establish 
its  eligibility  for  an  antidumping  duty 
rate  separate  from  the  country-wide  rate. 
Accordingly,  we  will  issue  a  separate 
rates  questionnaire  to  BMSP  and  seek 
additional  information  from  the  PRC 
government,  as  appropriate,  allowing  30 
days  for  response.  If  the  responses  from 
BMSP  and  the  PRC  government 
adequately  demonstrate  that  BMSP  is 
not  subject  to  de  jure  and  de  facto 
government  control  with  respect  to  its 
exports  of  CDIW.  the  review  will 
proceed.  If,  on  the  other  hand,  BMSP 
does  not  demonstrate  its  eligibility  for  a 
separate  rate,  BMSP  will  be  deemed  to 
be  affiliated  with  other  companies  that 
exported  during  the  POI  which  did  not 
establish  their  entitlement  to  a  separate 
rate  and  the  review  will  be  terminated. 

If  this  review  proceeds  normally,  we 
will  issue  the  final  results  of  review  not 
later  than  F"ebruary  16,  1997.  The  period 
to  be  reviewed  is  the  seven  months 
immediately  preceding  the  semi- 
anniversary  month  of  March  1996, 
which  includes  August  1,  1995  through 
February  29,  1996. 


Antidumping  duty  proceeding 


Period  to  be 
reviewed 


Peoples  ReputJlic  of  China: 
Certain  Compact  Ductile  Iron 
Waterworks  Fittings  and 
Glands  


A-57&-820 

Beijing  M  Star  Pipe  Corp., 
Ltd. 


08/01/95- 
02/29/96 


We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  until  the 
completion  or  termination  of  the  review, 
of  a  bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  the 
merchandise  in  accordance  with  section 
751(a)(2)(B)(iii)  and  Interim  Regulation 
19  CFR  353.22(h)(4)  (1995). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  Interim  Regulation  19  CFR 
353.22(h). 


Dated:  April  19.  1996 
Joseph  A.  Spelrini. 

Dpputv  Assistant  Secretary  for  Compliance. 
,FK  Doc  96-10405  Filed  4-25-96;  8:45  ami 
BILLING  CODE  3510-DS-P 


National  institute  of  Standards  and 
Technology 

Meeting  of  the  Fastener  Quality  Act 
Advisory  Committee 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DoC. 
ACTION:  Meeting  notice. 


SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  will 
hold  a  meeting  of  the  Fastener  Advisory 
Committee  on  May  1.5-16,  1996.  The 
meeting  will  be  for  the  purpose  of 
reviewing  implementing  regulations  for 
the  Fastener  Quality  Act  (P.L.  101-592, 
as  amended  by  P.L.  104-113),  and  for 
discussing  other  subjects  dealing  with 
implementation  of  the  Act  (e.g. 
scheduling  of  workshops  for  industry, 
training  of  enforcement  officials,  etc.). 
DATES:  The  meeting  will  be  held  on  May 
15,  1996,  from  9:00  a.m.  to  5:00  p.m., 
and  on  May  16,  1996,  from  8:30  a.m.  to 
5:00  p.m,  or  earlier  if  so  adjourned. 
ADDRESSES:  The  meeting  will  be  held  on 
the  Green  Auditorium  of  the 
Administration  Building  (101),  located 
on  the  grounds  of  NIST  at  the 
intersection  of  Quince  Orchard  and 
Ciopper  Roads.  Gaithersburg.  Maryland 
20899. 

AGENDA:  The  Committee  will  review- 
draft  implementing  regulations  for  the 
amended  Fastener  Quality  Act.  The 
committee  will  also  discuss  a  suggested 
format  and  content  for  regional 
workshops  designed  to  familiarize 
fastener  manufacturers,  distributors,  and 
importers  with  the  requirements  of  the 
Fastener  Quality  Act  and  implementing 
regulations. 

PUBLIC  PARTICIPATION:  The  meeting  is 
open  to  the  public.  Attendance  shall  be 
on  a  first-come,  first-serve  basis  in  so  far 
as  seating  is  concerned,  up  to  the 
reasonable  and  safe  capacity  of  the 
meeting  room  (298  persons).  The  public 
may  file  written  statements  with  the 
Advisory  Committee  by  forwarding 
them  to  David  Edgerly  at  the  address 
below.  An  effort  shall  be  made  to  set 
aside  a  portion  of  the  meeting  for  public 
participation.  To  the  extent  that  the 
meeting  time  and  agenda  permits, 
interested  persons  will  be  allowed  to 
present  oral  statements  or  to  participate 
in  the  discussions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  E.  Edgerly,  Deputy  Director, 
Technology  Services.  National  Institute 


of  Standards  and  Technology,  Building 
820,  Rm.  306,  Gaithersburg,  Maryland. 
20899,  Telephone  301-975^510. 

Dated   April  22   1996 
Samuel  Kramer. 
A:,sociate  Dir'^lor 
IFR  DiH    96-10379  Filed  4-25-96:  8:45  am) 

BILLING  CODE  3S1fr-13-M 


Nstonal  Oceanic  and  Atmospheric 
Administration 

Public  Hearing  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Management  Plan  for  the 
Proposed  Mullica  River-Great  Bay 
National  Estuarine  Research  Reserve 
in  New  Jersey 

AGENCY:  Sanctuaries  and  Reserves 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce 
ACTION:  Public  hearing  notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Sanctuaries  and  Reser\ej>  Division, 
of  the  Office  of  Ocean  and  Coastal 
Resource  Management  (OCR-M). 
.National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commecce.  will  hold 
public  hearings  for  the  purpose  of 
receiving  comments  on  the  Draft 
Environmental  Impact  Statement  and 
Draft  Management  Plan  (DEIS/DMP) 
prepared  on  the  proposed  designation  of 
the  Mullica  Rivei -Great  Bay  National 
Estuarine  Research  Reserve  in  New- 
Jersey.  The  DEIS'D.MP  address  research, 
monitoring,  education  and  resource 
protection  needs  for  the  profiosed 
reserve. 

The  Office  of  0<;ean  and  Coastal 
Resource  Management  will  hold  public 
hearings  at  3:00  p.m.  and  at  7:00  p.m. 
on  Friday.  May  31,  1996.  at  the  R-jtgers 
University  Marine  Field  Station  Dorni. 
132  Great  Bay  Boulevard.  Tuckerton, 
New  Jersey  08087. 

The  views  of  interested  persons  and 
organizations  on  the  adequacy  of  the 
DEIS/DMP  are  solicited,  and  ma\  be 
expressed  orally  and/or  in  written 
statements.  Pre.sentations  will  be 
scheduled  on  a  first -come,  firsi-heard 
basis,  and  mav  be  limited  to  a  maximum 
of  five  (5)  minutes.  The  time  allotment 
may  be  extended  before  the  hearing 
when  the  number  of  speakers  can  be 
determined.  All  comments  received  at 
the  hearing  will  be  considered  iri  the 
preparation  of  the  Final  Environmental 
Impact  Statement  (FEISl  and  Draft 
Management  Plan. 
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The  comment  period  for  the  DEIS/ 
DMP  will  end  on  Monday.  |une  10. 
1996.  .■\11  written  comments  received  by 
this  deadline  will  be  considered  in  the 
preparation  of  the  FEIS. 
FOB  FURTHER  INFORMATION  CONTACT: 
Ms.  Dolores  A.  Washington  (301)  713- 
3132.  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service.  NOAA.  1305  East  West 
Highway.  SSMC4.  12th  Floor.  Silver 
Spring.  MD  20910.  Copies  of  the  Draft 
Environmental  Impact  Statement/Draft 
Management  Plan  are  available  upon 
request  to  the  Sanctuaries  and  Reserves 
Division. 

Federal  Domestic  Assistance  Catalog 
Numter  11  420 

Coastal  Zone  Mandgement  Estuarine 
Sanctuaries 

Dated;  April  19,  1996. 
W.  Stanley  Wilson. 

Assistant  AdinmistmtorfurUcfiin  Sentces 
and  Coastal  Zone  Management 
|FR  Doc  9&-10389  Filed  4-25-96;  8:45  am] 

BILUNQ  CODE  3610-08~M 


P.O.  041796B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMF'S),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  CAilf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

May  13-16    1996. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Sheraton  Grand  Hotel,  Z.'J25  West 

Loop  South.  Houston,  TX;  telephone: 

713-961-3000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  .5401 
West  Kennedv  Boulevard.  Suite  331, 
Tampa.  Fl.  3,1609 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Exec:utivo  Director: 
telephone:  (813)  228-2815 
SUPPLEMENTARY  INFORMATION: 

Council 

May  15 

8:30  n  ;n  — (."onveae  tu  receive  public 
testimon\  (jn  Mackerel  Total  Ailowablo 
Catch  (T.\C)/Quotas/Bag  I.iniifs.  Draft 
Mackerel  Amendment  8  and  Regulatory 
Amendment  for  Ktjval  R>'d  Shrimp. 
(NOTE  Testimonv  cards  must  be  turned 
in  to  staff  before  the  start  of  public 
testimonv) 


1:30  p.m  ■  3:00  p  m— Set  TACs  for 
king  ajid  Spanish  mackerels  and  cobia 
for  1996-1997. 

3.U0  p.m   -  5.  JO  p.m. — Final  Coimcil 
action  on  Mackerel  Amendment  8. 

May  16 

d  30  a.m.  -  9:30  a.m.— Reconvene  to 
continue  Final  Council  action  on 
Mackerel  Amendment  8. 

9  30  a.m.     10:30  a.m. — Receive  a 
report  of  the  Shrimp  Management 
Committee. 

10:30  am  ■  11:00  a.m. — Receive  a 
report  of  the  Reef  Fish  Management 
Committee 

1100a.m.-  11  15  a.m.— Receive  a 
report  of  the  Habitat  Protection 
Committee 

11:15  a.m  -  11:30  a.m.— Receive  a 
report  of  the  Budget  Committee. 

11:30  a.m.  -  11:45  a.m. — Receive  a 
report  of  the  Ad  Hoc  Communications 
Committee. 

11:45  am.  -  12:00  noon — Receive  a 
report  of  the  Data  Collection  Committee. 

1:30  pm  ■  1:45  p.m. — Reconvene  to 
receive  a  report  of  the  Meeting  with 
Mexican  Officials  on  Shrimp 
Management 

1:45  p.m.  -  2:15  p.m — Receive  a 
report  of  Magnuson  Act  Amendments. 

2:15  p.m.  -  2:30  p.m. — Receive  South 
Atlantic  Fishery  Management  Council 
Liaison  Report. 

2:30  p.m.  ■  3:15  p.m. — Receive 
Enforcement  and  Director's  reports. 

3:15  pm.  -  3:30  p.m — Other  Business 
to  be  discussed. 

Committees 

Mav  13 

1:00  p.m.  -  5:30  p.m. — Convene  the 
Mackerel  Management  Committee. 

May  14 

8  00  a.m.  -  12:00  noon — Convene  the 
Shrimp  Management  Committee. 

1:00  p.m  -2:30  p.m. — Convene  the 
Reef  Fish  Management  Committee. 

2:30 p.m.  -  3:30 pm. — Convene  the 
Budget  Committee. 

3:30  p.m.  -  4:00  p.m. — Convene  the 
Habitat  Protectior  Committee. 

4:00  p.m.  ■  5:00  p.m. — Convene  tlie 
Ad  Hoc  Communications  Committee. 

5.00  p.m     5:30  p.m. — Convene  the 
Data  Collection  Committee. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Anne  .Mford  at  the 
Council  (see  ADDRESSES)  by  May  6, 
1996. 

Dal'^d:  April  10.  1996. 
Richard  W.  Surdi, 

Acting  Dticctnr.  Office  of  Fisheries 
Conservation  and  Mun'jgetnenl,  \nlional 
Sliirine Fishrnes  Senice. 
|FR  D<.(    96-10:n'J  Fil.d  4-25-9fi:  845  am] 

BILLING  CODE  3510-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  28.  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403. 
173,'^  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fiirnish  the 
commodities  and  services  to  the 
Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
CTOvemment. 
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4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Candle,  Air  Freshening 

M.R.  531 

NPA:  South  Texas  Lighthouse  for  the 

Blind,  Corpus  Christi,  Texas 
Belt,  Aircraft  Safety 
1680-00-163-1570 
NPA:  Arizona  Industries  for  the  Blind, 

Phoenix,  Arizona 
Bag,  Paper,  Grocer's 
8105-OO-NIB-1021 
8105-00-NIB-1024 
8105-OO-NIB-1025 
(Requirements  for  the  Southern  Region 

of  DeCA  only) 
NPA:  Lions  Club  Industries,  Inc., 

Durham,  North  Carolina;  Raleigh 

Lions  Clinic  for  the  Blind,  Inc., 

Raleigh.  North  Carolina 
Parka,  Wet  Weather 
8405-01-053-9202 
8405-00-001-1547 
8405-00-001-1548 
8405-00-001-1549 
8405-00-001-1550 
8405-00-001-1551 
(Remaining  25%  of  the  Government's 

requirement) 
NPA:  ORC  Industries,  Inc.,  La  Crosse, 

Wisconsin 
Trousers.  Wet  Weather 
8405-01-053-9400 
8405-00-001-8025 
8405-00-001-8026 
8405-00-001-6027 
8405-00-001-8028 
8405-00-001-8029 
(Remaining  25%  of  the  Government's 

requirement) 
NPA:  ORC  Industries,  Inc.,  La  Crosse, 

Wisconsin 
Towel,  Paper 
8540-00-291-0389 
NPA:  Signature  Works,  Inc..  Hazlehurst. 

Mississippi 

Services 

Grounds  Ma'ntenance 

Sierra  Army  Depot  , 

Herlong,  California 


NPA:  Tehama  County  Opportunity 

Center,  Inc.,  Red  Bluff,  California 
Grounds  Maintenance 
Naval  Air  Weapons  Station 
Tot  Lot  Parks-Housing  Area 
China  Lake,  California 
NPA:  Desert  Areas  Resources  and 

Training,  Ridgecrest,  California 
Janitorial/Custodial  « 

Naval  Siu^^ace  Warfare  Center 
Buildings  11,  12  &  13 
Bethesda,  Maryland 
NPA:  CHI  Centers,  Inc.,  Silver  Spring, 

Maryland 
Laundry  Service 
Basewide 

Barksdale  Air  Force  Base,  Louisiana 
NTA:  The  Arc  of  Caddo-Bossier, 

Shreveport,  Louisiana. 
Beverly  L.  Milkman, 
Executive  Director. 

|FR  Doc.  96-10409  Filed  4-25-96;  8:45  am] 
BILUNG  COOE  63S3-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Long-Tenn 
U.K.  Gilt  Futures  and  Option  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contract  and 

amendments  to  the  underlying  futures 

contract. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  submitted  a 
proposal  to  implement  a  trading  and 
clearing  link  (link)  with  the  London 
International  Financial  Futures  and 
Options  Exchange  (LIFFE).  That 
proposal  currently  is  under  review  at 
the  Commission. '  Pursuant  to  the 
proposed  link.  CBT  and  LIFFE  would 
trade  their  major  financial  futures  and 
options  contracts,  including  the  subject 
U.K.  gilt  option  and  the  underlying  UK. 
gilt  futures  contract,  on  each  other's 
floors  by  open  outcry.  Effectively,  the 
Unk  would  permit  "cross  listing"  of  the 
CBT  and  LIFFE  U.K.  gilt  hitures  and 
option  contracts. 

All  contracts  traded  through  the  link 
would  be  completely  fungible. 
Accordingly,  the  CBT  has  proposed  to 
amend  the  terms  and  conditions  of  its 
existing  dormant  U.K.  gilt  futures 
contract  to  be  compatible  with  the  terms 
and  conditions  of  the  corresponding 
LIFFE  contract.  In  addition,  the  CBT  has 
submitted  an  application  for  designation 


'Tht  Com;r.i£.'i'ici]  'eqLPSted  public  co^7..^lPnl  on 
the  CP  r'l-IKFE  lin^  proposal  in  a  rnieral  RegisJer 
notice  dated  .\p'i;  Ifi.  1996  161  fR  16899) 


as  a  contract  market  in  options  on  its 
existing  U.K.  gilt  futures  contrad 

The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  wili 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATE:  Comments  must  be  received  on  or 
before  May  28,  1996. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Street,  1155  21st  Street, 
Washington,  DC  20581  Reference 
should  be  made  to  the  CBT  option  on 
the  long-term  U.K.  Gilt  futures  contract 
and  the  amendments  to  the  imderlying 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Steve  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  N\V..  Washington.  DC 
20581.  telephone.  202-418-5277. 
SUPPt-EMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  of  the 
proposed  option  contract  and  those  of 
the  amended  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  21st  Street.  NW.. 
Washington.  DC.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  bv  phone 
at (202)  418-5097. 

Other  m.atenais  submitted  b>  the  CBT 
in  support  of  the  proposals  ma\  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  L  .S  C 
552)  and  the  Commission's  regulation^ 
thereunder  (17  CFR  Part  145  (1987)) 
except  to  the  extent  they  are  entitled  tc 
confidential  treatment  as  set  forth  ir.  17 
CFR  145.5  and  145  9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commissi  on  s 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interesteo  in  submitting 
uTitten  data,  views,  or  argument-;  on  the 
terms  and  conditions  of  the  proposed 
option  contract  or  the  amended  future> 
contract,  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  the  proDosdls,  ••hcuH  send 
such  comments  io  lean  A.  \'v'enh. 
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Secretary.  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street.  NW..  VVashington.  DC. 
20581  by  the  specified  date. 

Issued  in  Washington.  DC.  on  April  22. 
1996. 

Blake  Imel, 
Acting  Director 

|FR  Dot.  96-10353  Filed  4-25-96;  8:45  ami 
BiLUNO  cooc  ssai-oi-p 


person  barracks  complex;  and  various 

other  tracts  of  land. 

lay  B.  Hecht. 

Chief.  Real  Eatate  Division. 

IKR  Doc.  96-10336  Filed  4-25-96;  8;45  am] 

BILUNG  COOC  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Available  Surplus  Real  Property  at  the 
Seneca  Army  Depot,  located  in 
Romulus,  NY 

agency:  U.S.  Army  Corps  of  Engineers. 
New  York  District. 

action:  Notice 


SUMMARY:  This  Notice  identifies  the 
surplus  real  property  lo<:ated  at  Seneca 
Army  Depot,  5786  State  Road  Route  96. 
Romulus.  New  York. 

SUPPLEMENTARY  INFORMATION:  This 
surplus  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Community 
Redevelopment  and  Homeless 
.^sslstance  Act  of  1994  Notices  of 
interest  should  be  forwarded  to 
Commander,  Seneca  Army  Depot, 
ATTN:  LR^VDeMuth,  Building  101. 
Romulus.  New  York  14541-5001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plans,  existing 
sanitary  facilities,  exact  strw^t  address), 
contact  Mr.  Randy  Williams,  Anny 
Corps  of  Engineers.  26  Federal  Plaza. 
Room  2007,  New  York,  NY  10278-0090 
(telephone  212-264-6122.  fax  212-264- 
0230);  or  Mr  Steve  Absolom,  Base 
Environmental  Coordinator,  Seneca 
Army  Depot,  Building  123,  Romulus, 
New' York  14541-5001  (607-869-1309) 

The  Surplus  real  property  at  Seneca 
Army  Depot  totals  10,310  acres  of  land 
in  fee.  improved  with  nine  hundred 
twenty  seven  structures  (927)  including 
thirty  (35)  maintenance  shops  and  a 
machine  shop,  demilitarization  facilities 
on  post;  a  seven  thousand  (7000)  foot 
runway  on  post,  contiguous  with 
ammunition  and  general  storage;  forty 
two  (42)  miles  of  railroad  track;  one 
hundred  thirty  nine  (139)  miles  of  road; 
one  hundred  eighty  (180)  sets  of  family 
quarters;  and  a  four  hundred  fifty  (450) 


Department  of  Engineers 
Corps  of  Engineers 

Available  Surplus  Real  Property  at  the 
Military  Ocean  Terminal  Bayonne 
(MOTBY),  Located  in  Bayonne,  Hudson 
County,  New  Jersey 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
New  York  District. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies  the 
surplus  real  property  located  at 
MOTBY,  located  in  Bayonne.  New 
Jersey  MOTBY  is  located  approximately 
two  (2)  miles  from  the  New  Jersey 
Turnpike  (1-95)  Exit  14A. 

SUPPLEMENTARY  INFORMATION:  This 

surplus  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  Notices  of 
interest  should  be  forwarded  to  COL. 
Terry  Teele  (USA  Ret.).  Bldg.  9lA. 
Military  Ocean  Terminal  Bayonne. 
Bayonne.  New  Jersey  07002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plans,  existing 
sanitary  facilities,  exact  street  address), 
contact  Mr.  Randy  Williams.  Army 
Corps  of  Engineers,  26  Federal  Plaza, 
Room  2007,  New  York.  NY  10278-0090 
(telephone  212-264-6122,  fax  212-264- 
0230);  or  Ms.  Patricia  Gannon,  Military' 
Traffic  Management  Command.  HQ,  US 
Army  Garrison  Bayonne.  Directorate  of 
Public  Works.  Building  101/2,  ATTN: 
MTEGB-PWR.  Real  Property  Office. 
Bayonne,  New  Jersey  07002  (telephone 
201-823-7025). 

The  Surplus  real  property  at  MOTBY 
totals  660.40  acres  of  land  in  fee, 
improved  with  seven  (7)  office 
buildings,  twenty  (21)  storage  buildings, 
four  (4)  family  housing  structures 
consisting  of  approximately  300  units,  a 
theater,  hotel,  restaurant,  bank,  bowling 
alley,  gas  station  and  post  exchange. 
Jay  B.  Hecth, 

Chiaf.  Real  Estate  Division. 
jFR  Doc.  96-10339  Filed  4-25-96.  845  am) 

BILLING  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Lands  Closure,  Kittitas  Co.,  WA 

AGENCIES:  Departments  of  the  Army. 
Interior,  and  the  Corps  of  Engineers  and 
Bureau  of  Land  Management. 
ACTION:  Notice  of  public  lands  closure/ 
restrictions,  Kittitas  County. 
Washington. 

summary:  The  Bureau  of  Land 
Management,  Wenatchee  Resource  Area, 
Spokane  District  hereby  gives  notice  of 
a  closure  and  restriction  order.  Under 
the  authority  identified  in  43  CFR 
8364.1(a)  the  following  described  public 
lands  are  closed  to  public  entry  during 
periods  of  military  operations,  these 
periods  will  coincide  with  FAA  airspace 
restrictions  identified  for  Restricted 
Area  R-6714-G,  H.  A.  &  E:  Willamette 
Meridian,  Surface  and  Mineral  Estates: 
T.  17  N..  R.  20  E..  Sec.  22,  SV*;  Sec  24. 
SV2.  SWV«  and  that  portion  of  the  EVz 
lying  south  of  the  Interstate  Highway  90 
right-of-way;  Sec.  26.  T.  16  N..  R.  21  E.. 
Sec.  SWV4SWV«;  Sec.  12.  SE'A;  Sec.  18. 
lots  1.  2.  3.  and  4.  EV2.  and  EV2WV2.  T. 
17  N..  R.  21E..  Sec.  30.  lots  3  and  4;  Sec. 
32.  NEV4SEV4.  T.  16  N..  R.  22  E..  Sec. 
2.  lots  1.  2.  3.  and  4.  SV2SV2,  and  SV2; 
Sec.  4.  lots  1.  2.  3,  and  4,  SV2NV2.  and 
SV2;  Sees.  10  and  14;  Sec.  20. 
SEV4SWV4;  Sec.  22;  Sec.  26.  NV2;  Sec. 
28,  NV2.  T.  16  N..  R.  23  E..  Sec.  18.  lots 
3  and  4.  EV2SWV4.  WV2SEV4,  and  that 
portion  of  the  EV2SV4  lying  westerly  of 
the  westerly  right-of-way  line  of 
Huntzinger  Road;  Sec.  20,  that  portion 
of  the  SWV4  lying  westerly  of  the 
easterly  right-of-way  line  of  the  railroad; 
Sec.  30,  lots  1  and  2,  NEV4.  EV2NWV4. 
Mineral  Estate:  T.  16  N..  R.  20  E.,  Sec. 
12;  Sec.  18,  lot  4  and  SEV4;  Sec.  20.  SV2. 
T.  16  N..  R.  21  E..  Sec.  4.  lots.  1,  2.  3. 
and  4.  and  SVzNEV*;  Sec.  8.  T.  17  N., 
R.  21  E.,  Sec.  32.  SV2.  SEV4;  Sec.  34, 
WV2.  T.  16  N.,  R.  22  E.,  Sec.  12.  The 
areas  described  aggregate  9,730.82  acres. 

This  closure/restriction  is  effective 
immediately  upon  publication  of  this 
notice  and  will  remain  in  effect  year 
round  or  until  rescinded.  This  order  is 
necessary  to  protect  persons  and 
property  due  to  military  maneuvers 
above  and  adjoining  the  described 
lands.  Authorized  BLM  persormel 
conducting  land  management  activities, 
personnel  operating  fire  fighting  and/or 
emergency  vehicles  including  search 
and  rescue  activities,  and  persons 
authorized  to  use  Yakima  Training 
Center  pursuant  to  32  CFR  Part  552, 
Subpart  M,  are  exempt  from  this  order. 
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Any  person  who  fails  to  comply  with 
closure  or  restriction  order  issued  under 
this  subpart  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.0-7. 
These  penalties  are  as  follows: 
Violations  are  punishable  by  a  fine  not 
to  exceed  $1 ,000  and/or  imprisonment 
not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  notice  can  be 
answered  by:  Mr.  James  Fisher,  Area 
Manager,  Bureau  of  Land  Management, 
Wenatchee  Resource  Area  Office,  915  N 
Walla  Walla  Street,  Wenatchee, 
Washington  98801-1521;  (509)  665- 
2100. 

James  F.  Fisher, 

IVenotc/jee  Resource  Area  Manager.  Bureau 
of  Land  Management. 

Joseph  C.  Duncan, 

Seattle  District,  Real  Estate  Division.  Corps 
of  Engineers. 

|FR  Doc.  96-10338  Filed  4-25-96;  8:45  am] 
BILLING  CODE  3710-ER-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers 

Proposed  Authorization  Under  the  U.S. 
Army  Corps  of  Engineers  Nationvvide 
Ger>eral  Permit  Program  of  the  U.S. 
Department  of  Transportation,  United 
States  Coast  Guard  Categorical 
Exclusions  for  Certain  Activities 
Requiring  Department  of  the  Army 
Auttiorization 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent  and  request  for 

comments. 

SUMMARY:  The  Corps  of  Engineers  is 
proposing  to  authorize  U.S.  Coast  Guard 
categorical  exclusions  (CEs)  under 
nationwide  general  permit  number  23. 
The  Corps  is  requesting  comment  on  the 
appropriateness  of  the  CEs  for 
nationwide  general  permit  authorization 
and  any  conditions  or  restrictions  to 
such  authorization.  The  Coast  Guard  has 
previously  adopted  its  CEs  pursuant  to 
the  Council  on  Environmental  Quality 
Regulation  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  part  1500  ef  seq'.). 
DATES:  Comments  must  be  received  by 
May  28,  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
the  U.S.  Armv  Corps  of  Engineers, 
ATTN:  CECW-OR,  Nationuide  General 
Permit  Number  23  Docket.  20 
Massachusetts  Avenue.  N  W., 
VVashington,  D.C.  20314-1000  or  faxed 
to (202) 761-5096. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Victor  Cole,  ReguIator\'  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
761-0199. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  has  requested  Corps 
authorization  in  accordance  with  the 
Corps  nationwide  general  permit 
number  23  of  its  CEs  originally 
published  in  the  Federal  Register  on 
July  29,  1994  (59  FR  38654).  and 
subsequently  modified  on  September  6. 
1995  (60  FR  46327),  June  20.  1995  (60 
FR  32197).  and  March  27,  1996  (61  FR 
13563).  The  Corps  issued  the 
nationwide  general  permit  to  reduce 
duplicative  Federal  processes  when 
another  Federal  agency  has  completed 
the  NEPA  analysis  for  an  activity,  and 
to  expedite  Department  of  the  Army 
authorization  for  projects  having  no 
more  than  minimal  adverse 
environmental  effects  either 
individually  or  cumulatively. 

In  1983.  the  Corps  approved  the 
original  Coast  Guard  CEs  (45  FR  32819) 
and  have  been  authorizing  the  approved 
CEs  since  then.  We  are  publishing  the 
existing  Coast  Guard  CEs  in  their 
entirety,  incorporating  the  subsequent 
changes  made  by  the  Coast  Guard  as 
identified  in  the  Federal  Register 
citations  listed  above.  Reviewers  should 
note  that  several  of  the  categorical 
exclusions  do  not  require  Department  of 
the  Army  authorization  but  are  listed  to 
provide  the  complete  listing  and  same 
numbering  system  as  the  Coast  Guard 
CEs.  For  further  information  regarding 
the  original  establishment  of  the  CEs  by 
the  Coast  Guard,  the  Federal  Register 
citations  above  should  be  reviewed. 
Upon  review  and  consideration  of 
comments  received,  the  Corps  will 
publish  the  final  list  of  Coast  Guard  CEs 
approved  by  the  Corps  to  qualify  under 
nationwide  general  permit  number  23. 
including  any  required  notification 
procedures  and/or  certain  conditions,  in 
the  Federal  Register. 

Dated:  April  16,  1996. 
Colonel  Ronald  L.  Stewart, 

Assistant  Chief,  Operations.  Construction, 
and  Readiness  Division.  Directorate  of  Civil 
Works. 

U.S.  Coast  Guard  Categorical  Exclusion 
List 

(1)  Routine  personnel,  fiscal,  and 
administrative  activities,  actions, 
procedures,  and  policies  which  clearly 
do  not  have  any  environmental  impacts, 
such  as  military  and  civilian  personnel 
recruiting,  processing,  paying,  and 
record  keeping. 

(2)  Routine  procurement  activities 
and  actions  for  goods  and  services, 
including  office  supplies,  equipment. 


mobile  assets,  and  utility  services  for 
routine  administration,  operation,  and 
maintenance. 

(3)  Maintenance  dredging  and  debris 
disposal  where  no  new  depths  as 
required,  applicable  pennits  are 
secured,  and  disposal  will  be  at  an 
existing  approved  disposal  site. 
(Checkhst  required). 

(4)  Routine  repair,  renovation,  and 
maintenance  actions  on  aircraft  and 
vessels. 

(5)  Routine  repair  and  maintenance  of 
buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use,  or  an  impact  on  a  historically 
significant  element  or  settings. 

(6)  Minor  renovations  and  additions 
to  buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facibties  which 
do  not  result  in  a  change  in  functional 
use.  a  historically  significant  element,  or 
historically  significant  setting. 
(Checkhst  required). 

(7)  Routine  repair  and  maintenance  to 
waterfront  facilities,  including  mooring 
piles,  fixed  floating  piers,  existing  piers, 
and  unburied  power  cables. 

(8)  Minor  renovations  and  additions 
to  waterfront  facilities,  including 
mooring  piles,  fixed  floating  piers, 
existing  piers,  and  unburied  power 
cables,  which  do  not  requirs  special, 
site-specific  regulatory  permits. 
(Checklist  required). 

(9)  Routine  grounds  mamtenar.ce  and 
activities  at  units  and  facilities  Examples 
include  localized  pest  management  actions 
and  actions  to  maintain  improved  grounds 
(such  as  landscapmg.  lawn  tare  and  mine- 
erosion  control  measures)  that  are  conductea 
in  accordance  with  applicable  Federal.  State 
and  local  directives 

(10)  Installation  of  devices  to  protect 
human  or  animal  life,  such  as  raptor 
electrocution  prevention  dfvices.  fencing  to 
restrict  wildlife  movement  on  to  airfields 
and  fencing  and  grating  to  prevent  accidental 
entry  to  hazardous  areas  (Checklist 
required] 

(11)  New  ronstrucfion  on  heavilv 
developed  portions  of  Coa'^t  Guard  property 
when  construction,  use.  and  operation  will 
comply  with  regulatory  requirements  end 
constraints.  (Checklist  required! 

(12)  Decisions  to  deccm.r.ussion  equipment 
or  temporarily  discontinue  use  of  faniities  or 
equipment.  This  dues  not  preclude  the  nted 
to  review  decommiss:onine  uncT  section 
106  of  the  National  Historic  Preser-atior  .Art 
(Checklist  required  for  \essels  anri  Hircrafti 

(13)  Demolition  or  disposal  aitions  that 
involve  buildings  or  struc:tures  when 
cunductt'd  m  arcordanct  with  regulations 
applying  to  removal  of  asbeftos .  PCD's.  and 
ot.her  hazardous  mdttrials.  or  dispo><il 
ac'ions  mandated  by  Congresi.  In  dddition.  if 
the  building  or  struciure  is  listea  or  eligible 
for  listing,  in  the  National  Register  of  Historic 
PldCf»s.  tfien  ciinipliance  with  sec'ion  106  of 
'h  '  National  Historic  Preservation  Act  i< 
required.  (Checklist  required*.  , 
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I M)  Outleasiii|it  oj  historic  li^hlhouse 
properties  as  outlin'eil  in  the  Proj^animrftii. 
Memorandum  of  Ai^reement  betwwii  tht; 
Coast  (Juard.  Aiivisory  Quiiu.ii  on  Historic 
Prpservation.  and  th«f  National  Cnnferciicp  of 
State  Historic  Preservation  Officers 
(Checklist  required) 

(15)  Transfer  or  real  property-  fR)m  the 
Coast  Cuard  to  the  Cieneral  Ser\ii es 
Administration,  department  of  the  Interior. 
and  other  Federal  departments  and  agencies. 
or  as  mandated  bv  Congress,  and  the  (granting 
of  leases,  penints.  and  easements  wfiere  there 
iSTio  substantial  change  in  use  of  the 
property  ((ihecklist  n»qijm?d) 

(16)  Renewals  and  minor  amendments  of 
existing  real  estate  licenses  or  grants  for  u.se 
of  government-owned  real  property  where 
prior  environmental  review  has  determined 
that  no  significant  environmental  effects 
would  occur 

(17)  Nevs  grants  or  renewal  of  existing 
grants  of  licijn.se.  easements,  or  similar 
arrangements  for  the  use  of  existing  rights-of- 
wav  or  incidental  easement  complementing 
the  use  of  existing  rights-of-way  for  use  by 
vehicles  for  such  existing  rights-ot-wav  as 
electrical,  telephone,  and  other  transmission 
and  communu  ation  lines,  water,  wastewater 
stormwater.  and  irrigation  pipelines, 
pumping  stations  and  irrigation  facilities, 
and  mr  simdar  utility  and  transportation 
uses.  (Checklist  required) 

(181  Defense  prejiaredness  training  and 
exercises  conducted  on  other  than  (^ikist 
Guard  prop«'rtv.  where  the  lead  agency  or 
department  is  not  Coast  Cuard  or  Department 
of  Transportation  and  the  lead  agene  v  or 
department  has  completed  its  NEl'A  analysis 
and  do<  unieiitatiun  requirements 

(19)  Defense  preparedness  training  and 
exercise  condm  ted  on  C^uast  Cuard  property 
that  do  not  involve  undeveloped  prop«'rtv  or 
increase  noise  levels  over  adiacent  property 
and  that  involve  a  limited  number  of 
personnel,  such  as  exercises  involving 
primarily  ele<  tru  simulation  or  command 
post  personnel 

(201  Simulated  exercises,  including  tactical 
and  logistical  exercises  that  involve  small 
numbers  of  personnel 

(;;il  Training  of  an  administrative  or 
classroom  nature, 

(22)  Operations  to  carrv  out  our  maritime 
safety,  maritime  law  enforcement  search  and 
rescue  domestic  ice  breaking,  and  oil  or 
hazardous  substaiu  e  removal  programs. 

1231  .Actions  performed  as  a  part  of  C;oast 
Ciuani  iiperations  and  the  .Aids  to  Navigation 
Program  to  carry  out  statutory  authority  in 
the  area  of  establisliment  of  floating  and 
minor  fixed  aids  to  navigation,  except 
electronii  sound  signals 

(24)  Koutine  movement  of  personnel  and 
equipment,  and  the  routine  movement. 
handlinn.  and  distribution  of  nonhazardnus 
materials  and  wastes  in  accordance  with 
applu  able  reguUtions 

t2S|  tAiast  Cuard  participation  in  disaster 
relief  efforts  under  the  gnuLinc  <•  or 
leadership  of  another  Feili-ral  .igency  that  has 
taken  res((onsibiiity  for  NhP^  i  on:plian<  e 

(2HI  Data  gathering,  information  gathering, 
and  studies  that  involve  no  physical  change 
to  the  environment  Lxamples  include 
topographic  surveys,  bird  counts,  wetland 
mapping,  and  other  inventories. 


(27)  Natural  and  cultural  resource 
management  and  research  activities  that  are 
in  accordance  with  interagency  agreements 
and  which  are  designed  to  improve  or 
upgrade  the  Q>ast  Guards  ability  to  manage 
those  resources. 

(28)  Contracts  for  activities  conducted  at 
established  laboratories  and  fac  ilities.  to 
include  contractor-operated  laboratories  and 
facilities,  on  (]oast  Gua:d-owned  prof>erty 
where  all  airborne  emissions,  waterbome 
effluents,  external  radiation  levels,  outdoor 
noise,  and  solid  and  bulk  waste  disposal 
practices  are  in  compliance  with  existing 
applicable  Federal.  State,  and  local  laws  and 
regulations.  (Checklist  required). 

(29)  Approval  of  recreational  activities 
(such  as  a  Coast  Guard  unit  picnic)  which  do 
not  involve  significant  physical  alteration  of 
the  environment,  increase  disturbance  by 
humans  of  sensitive  natural  habitats,  or 
disturbance  of  historic  properties,  and  which 
do  not  (x;i:ur  in.  or  adjacent  to.  an^as 
inhabited  by  threatened  or  endangered 
species.  (Checklist  required  unless  the 
activity  will  take  place  at  a  lcx;ation 
developed  or  created  for  that  type  of  activity). 

(30)  Review  of  documents,  such  as  studies, 
reports,  and  analyses,  prepared  for  legislative 
proposals  that  did  not  originate  in  DOT  and 
that  relate  to  matters  that  are  not  the  primary 
responsibility  of  the  Coast  (Juard, 

(11)  Planning  and  technical  studies  which 
do  not  contain  recommendations  for 
authorization  or  funding  for  future 
construction,  but  may  recommend  further 
study  This  includes  engineering  efforts  or 
environmental  studies  undertaken  to  define 
the  elements  of  a  proposal  or  alternatives 
sufficiently  so  that  the  environmental  effects 
may  be  assessed  and  does  not  exclude 
consideration  of  environmental  matters  in 
the  studies 

H2)  Bridge  .administration  Program 
actions  which  ran  be  described  as  one  of  the 
following: 

(a)  Mo<iificaticin  or  replacement  of  an 
existing  bridge  on  essentially  the  same 
alignment  or  location  Excluded  arc  bridges 
with  historic  significance  or  bridges 
providing  access  to  undeveloped  barrier 
islands  and  beaches. 

(b)  Constniction  of  pipeline  bridges  for 
transporting  potable  water 

(c)  Ccjnstruction  of  pedestrian,  bicycle,  or 
equestrian  bridges  and  stream  gauging 
cableways  used  to  transport  people, 

(d)  Temporary  rwplacemeiit  of  a  bridge 
inimeciiateiv  after  a  natural  disaster  or  a 
c:atastrophir  faiiurtj  for  reasons  of  public 
safety,  health,  or  welfanj. 

(e)  Prcjimii^ation  of  operating 
regulations  or  procedures  for 
drawbridges. 

(f)  Idenlifitation  of  advance  approval 
waterways  under  33  CFR  115.70. 

(g)  Any  Bridge  Program  action  which 
IS  classified  as  a  CE  by  another 
Department  of  Transportation  agency 
ac  ting  as  lead  agency  for  such  action. 

(3.1)  Preparntion  of  guidance 
documents  that  implement,  without 
substaiitive  change,  the  applicable 
Commandant  Instruc  tion  or  other 


Federal  agency  regulations,  procedures, 
manuals,  and  other  guidance 
documents. 

(34)  Promulgation  of  the  following 
regulations:  (Note:  When  relying  upon  a 
CE  in  promulgating  i^ulations,  an 
environmental  analysis  checklist  and  an 
attached  CED  (Enclosure  6)  must  be 
filed  in  the  rulemaking  docket  before 
publication  of  a  Notice  of  Proposed 
Rulemaking  (NPRM),  or  an  Interim  or 
Final  Rule  not  preceded  by  an  NPRM. 
unless  specifically  indicated  below.) 

(a)  Regulations  which  are  editorial  or 
procedural,  such  as  those  updating 
addresses  or  establishing  application 
procedures. 

(b)  Regulations  concerning  internal 
agency  functions  or  organization  or 
personnel  administration,  such  as 
funding,  establishing  Captain  of  the  Port 
boundaries,  or  delegating  authority. 

(c)  Regulations  concerning  the 
training,  qualifying,  licensing,  and 
disciplining  of  maritime  personnel. 

(d)  Regulations  concerning  manning, 
documentation,  admeasurement, 
inspection,  and  equipping  of  vessels. 

(e)  Regulations  concerning  equipment 
approval  and  carriage  reauirements. 

lO  Regulations  establishing, 
disestablishing,  or  changing  the  size  of 
Special  Anchorage  Areas  or  anchorage 
grounds.  (Checklist  and  CED  not 
required  for  actions  that  disestablish  or 
reduce  the  size  of  the  Area  or  grounds). 

(g)  Regulations  establishing, 
disestablishing,  or  changing  Regulated 
Navigation  Areas  and  security  or  safety 
zones.  (Checklist  and  CED  not  required 
for  actions  that  disestablish  or  reciuce 
the  size  of  the  area  or  zone.  For 
temporary  areas  and  zones  that  are 
established  to  deal  with  emergency 
situations  and  that  are  less  than  one 
week  in  duration,  the  checklist  and  CED 
are  not  required.  For  temporary'  areas 
and  zones  that  are  established  to  deal 
with  emergency  situations  and  that  are 
one  week  or  longer  in  duration,  the 
checklist  and  CED  yvill  be  prepared  and 
submitted  after  issuance  or  publication.) 

(h)  Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade:  provided  that,  if  a  permit  is 
required,  the  environmental  analysis 
conducted  for  the  permit  included  an 
analysis  of  the  impact  of  the  regulations. 
(Checklist  and  CED  not  recjuired.) 

(i)  Regulations  in  aid  of  navigation, 
such  as  those  concerning  rules  of  the 
road.  International  Regulations  for  the 
Prevention  of  Collisions  at  Sea 
(COLREGS).  bridge-to-bridge 
communication,  vessel  traffic  services, 
and  marking  of  navigation  systems. 

(35)  Approvals  of  regatta  and  marine 
parade  event  permits  for  the  following 
events: 
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(a)  Events  that  are  not  located  in, 
proximate  to,  or  above  an  area 
designated  as  environmentally  sensitive 
by  an  environmental  agency  of  the 
Federal,  State,  or  local  government.  For 
example,  environmentally  sensitive 
areas  may  include  such  areas  as  critical 
habitats  or  migration  routes  for 
endangered  or  threatened  species  or 
important  fish  or  shellfish  nursery  areas. 

(b)  Events  that  are  located  in, 
proximate  to,  or  above  an  area 
designated  as  environmentally  sensitive 
by  an  environmental  agency  of  the 
Federal,  State,  or  local  government  and 
for  which  the  Coast  Guard  determines, 
based  on  consultation  with  the 
Government  agency,  that  the  event  will 
not  significantly  affect  the 
environmentally  sensitive  area. 
(Checkhst  and  CED  required.) 

IFR  Doc.  96-10335  Filed  4-25-96;  8:45  am) 

BtUMO  COOC  3710-M-M 


Department  of  the  Army;  Corps  of 
Engineers 

Proposed  Regulatory  Guidance  Letter 
on  Programmatic  General  Permits 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Notice  of  intent  and  request  for 
comments. 

SUMMARY:  The  Corps  of  Engineers  is 
proposing  to  issue  a  Regulatory 
Guidance  Letter  (RGL)  which  would 
establish  National  policy  guidance  for 
the  development  and  implementation  of 
Programmatic  General  Permits  (PGP). 
PGPs  are  a  type  of  general  permit  issued 
by  the  Corps,  that  authorizes,  for  the 
purposes  of  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  403), 
Section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1344),  and/or  Section  103  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  (33  U.S.C. 
1413),  certain  projects  that  are  also 
regulated  by  another  Federal,  tribal, 
state,  or  local  regulatory  authority.  This 
notice  provides  the  proposed  PGP  RGL 
for  review  and  opportunity  to  comment. 
RGLs  are  used  by  the  Corps 
Headquarters  as  a  means  to  transmit 
guidance  on  the  regulatory  program  (33 
CFR  Parts  320-330).  to  its  division  and 
district  engineers.  While  not  required  by 
law  or  regulation,  the  Corps  is 
publishing  this  PGP  RGL  for  review  and 
comment. 

DATES:  Comments  on  the  proposed  PGP 
RGL  must  be  received  by  May  28, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  U.S.  Army  Corps  of  Engineers, 
ATTN:  CECW-OR,  PGP  Docket,  20 
Massachusetts  Avenue,  NW., 


Washington,  DC  20314-1000  or  faxed  to 
(202)  761-5096. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Victor  Cole,  Regulatory  Branch,  Office 
of  the  Chief  of  Engineers  at  (202)  761- 
0199. 

SUPPLEMENTARY  INFORMATION:  The 
Clinton  Administration's  Wetlands  Plan 
promotes  State  involvement  through 
assumption  of  the  Clean  Water  Act 
Section  404  program  (through  Section 
404  g-1)  and/or  PGP  development. 
Many  States  have  chosen  to  pursue  a 
PGP  with  the  Corps  in  liexi  of  State 
assumption  or  as  an  initial  first  step  to 
assumption.  Regardless  of  the  reason, 
the  Corps  encourages  the  use  of  PGPs  as 
a  effective  mechanism  to  reduce 
duplicative  regulatory  processes, 
simplify  the  application  process  for 
applicants,  and  make  wise  use  of 
limited  resources,  while  continuing  to 
protect  the  aquatic  environment  in  at 
least  an  equivalent  manner  as  the  Corps 
program.  Our  efforts  to  prepare  a  draft 
PGP  RGL  for  publication  involved 
coordination  with  several  states,  Corps 
districts,  and  other  Federal  resource 
agencies.  The  draft  PGP  RGL  was 
developed  based  upon  this  coordination 
and  structured  similar  to  several 
successful  PGPs  that  have  been  issued 
by  Corps  districts.  The  draft  PGP  RGL 
was  also  provided  for  review  and 
comment  to  the  White  House  Wetlands 
Working  Group.  Upon  review  and 
consideration  of  comments  received,  the 
Corps  will  publish  the  final  PGP  RGL  in 
the  Federal  Register. 

Dated:  Aprill.  1996. 

Approved: 

Daniel  R.  Bums. 

Chief.  Operations.  Construction,  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Lener 

RGL  96-01,  Date:  pending,  Expires:  pending 

Subject:  Programmatic  General  Permits. 
Including  State  Program  General  Permits 

1.  Background  and  Purpose 

a.  The  development  of  a 
programmatic  general  permit  (PGP)  is  an 
eff^ective  mechanism  available  to  the 
U.S.  Array  Corps  of  Engineers  (Corps) 
and  Federal,  tribal.  State,  and  local 
regulatory  authorities  (other  regulatory 
authority  (ORA))  to  improve  the 
regulatory  process  for  applicants, 
enhance  environmental  protection, 
reduce  unnecessary  duplicative 
procedures  and  evaluations,  and  make 
more  efficient  use  of  limited  resouri.es. 
The  partnership  that  develops  between 
the  Corps  and  the  ORA  will  directly 
benefit  the  regulated  pubUc  and 
effectively  reduce  unnecessary 


duplication  while  maintaining 
important  environmental  safeguards. 
Our  encouragement  of  the  use  of  PGPs 
should  not  be  viewed  as  an  attempt  to 
allow  the  Corps  to  evade  its  statutory 
responsibility  to  administer  the 
Regulatory  Program,  nor  as  an  attempt 
to  delegate  the  Regulatory  Program,  or 
simply  to  reduce  the  Corps  workload.  In 
times  of  increasing  fiscal  pressure,  all 
levels  of  Government  must  redouble 
their  efforts  to  use  resources  as 
efficiently  as  possible.  PGPs  can  provide 
an  efficient  mechanism  to  meet  this 
objective,  to  maintain  important 
environmental  protection,  and  to 
provide  improved  service  to  the 

Tlated  public. 
A  PGP  is  a  type  of  general  permit 
(33  CFR  322.2(f)  and  323.2(h)).  issued 
by  the  Corps,  that  authorizes,  for  the 
purposes  of  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (RFA;  33  U.S.C. 
403).  Section  404  of  the  Clean  Water  Act 
(CWA;  33  U.S.C.  1344).  and/or  Section 
103  of  the  Marine  Protection.  Research 
and  Sanctuaries  Act  of  1972  (MPRSA: 
33  U.S.C.  1413),  certain  projects  that  are 
also  regulated  by  another  Federal,  tribal. 
State,  or  local  regulatory  authoritv.  A 
PGP  is  the  written  vehicle  identifying 
the  terms,  limitations,  and  conditions 
under  which  specific  projects  regulated 
by  an  ORA  program  may  be  authorized 
under  the  Corps  Regulatory  Program 
with  a  much  more  efficient  and 
abbreviated  review  by  the  Corps. 
Programmatic  general  permits  are 
designed  to: 

(1)  Simplify  the  evaluation  process  for 
both  the  regulator)-  agencies  and  the 
applicant  (i.e.,  to  strive  for  "one-stop- 
shopping'"); 

(2)  Provide  at  least  equivalent  (and 
sometimes  enhanced)  environmental 
protection  for  aquatic  resources: 

(3)  Reduce  unnecessary-  dupUcative 
project  evaluation;  and 

(4)  Promote  more  effective  and 
efficient  use  of  Corps,  as  well  as  other 
agencies',  resources. 

c.  While  administering  the  Regulatory 
Program,  the  Corps  attempts  to 
minimize  duplication  of  effort  with 
ORA  programs  that  protect  the  aquatic 
environment  in  a  manner  at  least 
equivalent  to  the  Corps  Regulatory 
Program.  Minimizing  duplication  of 
effort  serves  the  best  interests  of  the 
regulated  public,  by  reducing  or 
eliminating  unnecessary-  pajaerwork. 
reviews,  and  delays,  and  also  serves  the 
best  interests  of  the  environment  and  all 
other  aspects  of  the  public  interest,  by 
allowing  the  Corps  to  use  its  limited 
regulatory  resources  where  they  will  do 
the  most  good.  Moreover,  in  many  cases 
when  an  ORA  program  develops  to  the 
extent  that  a  PGP  is  appropriate,  the 
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environmental  pruWi  tion  troni  the  PCiF 
is  gi^ater  than  thiil  oftereii  hv  the  Corps 
Remilatorv  PruKrnni  without  the  PtiP 
Greater  prote«.tion  is  at  hieved  bt'caiise 
the  lombined  Federal,  tribal.  State,  and/ 
or  lot:al  resources  are  available,  and  are 
more  effKientlv  utilized  to  r»'>;iilate 
potentially  harmful  activities,  and  to 
ensure  that  the  terms  and  conditions  of 
the  PGP  art;  entoned 

d.  Pursuant  to  Set.tion  404  of  the 
C\V.\.  Station  10  of  the  KHA.  and 
Se<;tion  10:<  of  the  MPRSA.  the  Corps 
has  the  auinonty  to  issue  general 
permits  (regional,  programmatu:.  and 
nationwide)  for  any  i;ategory  of  projects 
that  are  substantially  similar  in  nature, 
and  result  in  no  more  than  minimal 
adverse  effects  on  the  environment, 
either  individually  or  cumulatively. 
General  permits  are  activelv  utilized  in 
the  Corps  Regulatorv  Program,  Each 
year  the  Ciorps  authorizes  more  than 
20.000  projects  under  regional  general 
permits  and  more  than  60.000  projects 
under  nationwide  general  permits 
.^pproximatelv  SO  of  the  Corps  existing 
general  permits  are  F'GPs  that  were 
developed  in  con|uni:tion  with  an  ORiA. 
Terms  and  conditions  of  general 
peniuts.  HU  lu(iiiig  PGPs.  are  )ust  as 
enfon  eable  as  terms  and  conditions  of 
individual  permits,  and  compliance 
with  a  PGP  ultimately  depends  upon 
whether  an  applicant  adheres  to  the 
terms  and  conditions  established  by  or 
incorporated  in  the  PGP  The 
development  of  a  PGP  will  reduce 
unnecessary  duplication  f)etween  the 
Corps  and  the  OR.A.  which  will  allow 
the  Corps  to  fo<  us  its  limited  resources 
on  the  remaining  proie<;ts  requiring 
individual  authoriz<ition.  enforcement, 
monitoring,  compliance,  etc.  ("orps 
workload  reductions  ultimately 
achieved  through  PGPs  will  facilitate 
more  thorough  and  expeditious 
individual  pennit  evaluations  and 
increases  in  monitoring  and 
enforc;ement  of  permit  conditions 
During  the  initial  implementation  of  the 
PGP  with  the  OR.\.  the  Corps  workload 
may  not  be  reduced  due  to  the  period 
of  time  neces.sary  for  the  Corps.  Federal 
resource  agencies,  and  the  public  to 
reach  a  level  of  confidence  with  the 
ORA's  ability  to  implement  the  ORA 
program,  in  concert  with  the  PGP 
Although  the  Corps  workload  reduction 
values  may  not  be  achieved  upon 
issuance  of  the  PGP.  the  value  of  an 
improved  prcKiess  for  applicants  and 
enhanced  coordination  between  the 
Corps  and  the  0R.\  warrant  pursuing  a 
PGP  LUtimateiv .  workloads  should  be 
reduc  ed  through  effective  use  ot  a  PGP. 

e.  The  Corps  will,  on  a  continuing 
basis  and  in  coordination  with  ORAs 
and  Federal  and  State  resource  agencies, 
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identify  opportunities  to  develop  and 
establish  PGPs  based  on  Federal,  tribal. 
State,  and  local  programs  that  regulate 
projects  111  waters  of  the  United  States. 
The  Corps  district  will  be  the  point  of 
(  onta(  t  with  the  0R.^  to  develop  a  PGP. 
Corps  districts  should  encourage  other 
Federal  and  State  resource  agencies  to 
provide  information  regarding  potential 
opportunities  for  PGPs  and  to 
participate  actively  during  the 
development  and  evaluation  of  PGPs. 
f  Some  PGPs  have  been  developed 
with  an  ORA  to  cover  relatively  broad 
regulatory  programs.  For  example,  the 
Corps  has  established  a  PGP  in  North 
Carolina  covering  projects  regulated 
under  that  State's  Coastal  Zone 
Management  Program,  and  in 
Massachusetts  for  projects  regulated 
under  the  Stale's  wetland  regulatory 
program.  In  addition,  the  Corps  has 
numerous  PGPs  based  on  regional  or 
local  programs,  reservoir  authorities, 
etc.  These  may  cover  projects  regulated 
by  county  or  regional  regulatory 
programs  administered  under  State 
authority  The  Corps  has  developed 
PGPs  with  several  counties  in  Florida 
for  minor  projet:ts  involving  waterfront 
residential  development.  The  Corps  has 
also  developed  a  PGP  with  the 
Tennes.see  Valley  Authority  that 
regulates  certain  projects  within  their 
reservoirs.  As  more  tribal.  State,  and 
local  governments  establish  wetland  or 
acjuatic;  resource  regulatory  programs, 
the  Corps  should  increase  its  efforts  to 
develop  environmentally  sound  PGPs  to 
reduf:e  unnecessary  duplication.  One  of 
the  key  benefits  of  PGPs  is  the  flexibility 
they  afford  ORAs  in  terms  of  the 
projects  regulated  and  the  geographic 
s<;ope  of  regulation.  The  ORA  program 
should  ideally  cover  all  waters  of  the 
United  States  under  Corps  jurisdiction, 
whic:h  should  simplify  and  reduce 
confusion  in  the  application  pr(x:ess  for 
applic;ants  However,  a  PGP  cannot  be 
used  to  limit  or  to  reduce  Corps 
regulatory  jurisdiction  in  any  way. 

g.  The  Corps  will  develop  PGPs  only 
where  the  ORA  program  provides,  with 
the  ne<  essary  Corps  conditions  or 
review,  the  same  or  higher  level  of 
environmental  protection  as  that 
provided  by  the  overall  Corps 
Regulatory  Program.  In  addition  to  PGP- 
specific  conditions  and  the 
requirements  in  section  3  below,  there 
are  inherent  aspects  of  the  Corps 
program  that  ensure  continued  strong 
protec;tion  of  the  environment  under 
PGPs.  First,  all  general  permits  are  valid 
for  a  maximum  of  five  years  and  must 
be  reevaluated  prior  to  reissuance  This 
ensures  that  the  Corps  will  evaluate  the 
operation  of  every  PGP  and  the  level  of 
environmental  protection  it  provides  at 


least  every  five  years.  Second,  the  Corps 
retains  the  authority  to  modify, 
suspend,  or  revoke  a  PGP  when  the 
Corps  district  believes  that  appropriate 
protection  is  not  being  afforded  to  the 
environment  or  any  other  aspect  of  the 
public  interest,  or  when  the  Corps 
concludes  that  adverse  environmental 
effects  are  more  than  minimal,  either 
individually  or  cumulatively.  Third, 
and  perhaps  most  important,  the  Corps 
always  retains  its  authority  to  require  an 
individual  Corps  permit  in  any  given 
case  for  any  particular  project,  even  if 
the  project  otherwise  meets  all  the 
requirements  of  the  PGP.  The  Corps  will 
exercise  this  authority  when  it 
concludes  that  the  processing  of  an 
individual  Corps  permit  is  necessary  to 
protect  the  environment  or  any  other 
aspect  of  the  public  interest,  or  when 
impacts  are  more  than  minimal,  either 
individually  or  cumulatively.  Finally, 
the  Corps  retains  the  full  range  of  its 
enforcement  authority  and  options 
where  it  believes  that  a  project  does  not 
comply  with  the  terms  or  conditions  of 
a  PGP,  regardless  of  whether  the  ORA 
authorized  the  project  under  its 
program. 

h.  When  the  Corps  and  the  ORA 
determine  that  the  development  of  a 
specific  PGP  is  warranted.'  the 
procedures  for  the  development  of 
regional  general  permits  will  be  utilized 
(33  CFR  Part  325).  The  Corps  will 
initiate  early  coordination  (e.g..  a 
scopifig  meeting)  with  the  ORA.  Federal 
and  State  natural  resource  agencies,  the 
State  agency  responsible  for  Section  401 
of  the  CWA.  the  State  Coastal  Zone 
Management  Agency,  the  State  Historic 
Preservation  Office,  and/or  any  other 
appropriate  agency,  to  discuss  the 
proposed  PGP  and  to  identify'  potential 
concerns.  Discussions  regarding  the 
development  of  a  PGP  will  be  led  by  the 
Corps  with  the  ORA  with  which  the 
PGP  may  be  developed.  Upon 
completion  of  the  early  ccxirdination 
phase,  the  Corps  will  issue  a  public 
notice  (for  a  minimum  of  30  days) 
describing  the  proposed  PGP,  including 
any  proposed  terms  and  conditions 
under  which  specific  pro|ecls  may  be 
authorized  by  the  Corps  under  the  terms 
and  conditions  of  the  PGP.  Public 
hearings  and/or  public  meetings  will  be 
held,  as  appropriate  (33  CFR  part  327). 
The  Corps  will  evaluate  and  consider 
fully  all  comments  from  the  resource 
agencies,  the  ORA.  other  appropriate 
agencies,  and  the  public.  A  combined 
decision  document,  including  National 
Environmental  Policy  Act 


'  Funding  for  the  development  of  the  PGP  may  tie 
available  through  the  U.S.  Environmental 
Protection  .\gency  Stale  Wetland  Grant  Program. 


environmental  documentation,  the 
statement  of  findings,  and  Section 
404(b)(1)  Guidelines  analysis,  as 
appropriate,  will  be  prepared  by  the 
Corps  pursuant  to  current  regulations, 
policies,  and  guidance. 

i.  This  Regulatory  Guidance  Letter 
(RGL)  is  not  intended  to  require  that  any 
PGP  that  is  already  in  effect  and 
operating  need  necessarily  be 
immediately  revised  to  conform  with 
this  guidance.  However,  at  the  end  of 
that  PGPs  five-year  life  (or  sooner  if 
appropriate),  the  district  engineer 
should  ensure  that  the  PGP,  if  re-issued, 
will  comply  with  this  guidance,  and 
make  any  necessary  revisions. 

2.  Definitions 

Several  terms  are  being  defined  for 
purposes  of  this  guidance. 

a.  The  term  other  regulatory  authority 
means  any  Federal,  tribal.  State,  or  local 
regulatory  program  other  than  the  Corps 
Regulatory  Program. 

b.  The  term  preconstruction 
notification  (PCN)  means  a  notification 
by  an  applicant  or  ORA  (See  3.b  (2)  & 
(3))  to  the  Corps  that  is  required  prior 
to  initiation  of  work  bv  the  applicant 
pursuant  to  the  PGP.  the  PCN 
requirements  generally  include  time 
frames  for  verification,  expiration, 
coordination,  and/or  automatic 
verification  (applicants  should  consider 
their  projects  automatically  verified 
under  the  PGP  when  the  established 
time  frame  has  passed  with  no  response 
from  the  Corps  either  verifying  under 
the  PGP  or  advising  that  a  Corps 
standard  permit  will  be  required). 

c.  The  term  verification  means  a 
written  response  to  the  applicant  from 
the  appropriate  Corps  district  that 
indicates  that  a  specific  project  has  been 
authorized  by  the  Corps  under  the  terms 
and  conditions  of  the  PGP.  The 
verification  from  the  Corps  will  be  in 
response  to  a  request  by  an  applicant  or 
as  part  of  a  PGP  condition  requiring 
notice  to  the  Corps  and  Corps 
verification  before  the  applicant 
proceeds  with  a  project.  The  Corps  PGP 
verification  procedures  should  be 
similar  to  those  found  in  the  Corps 
nationwide  general  permit  procedures 
(33  CFR  §  330.6),  and  should  state  that 
the  proposed  project  may  proceed  upon 
approval  under  the  ORA  program 
subject  to  the  terms  and  conditions  of 
the  PGP.  as  well  as  any  additional 
project  specific  special  conditions 
provided  in  the  Corps  verification  letter. 
In  some  cases  it  will  be  appropriate  for 
the  ORA  to  provide  an  applicant  with  a 
copy  of  the  Corps  PGP  when  providing 
the  ORA  permit  decision. 


3.  Programmatic  General  Permit 
Requirements 

a.  PGP  criteria:  All  PGPs  must  be 
designed  to  meet  the  following  five 
criteria: 

(1)  every  project  authorized  under  a 
PGP  can  cause  no  more  than  minimal 
adverse  environmental  effects, 
individually  or  cumulatively,  based  on 
compliance  with  the  terms  and 
conditions  of  the  PGP; 

(2)  PGP  implementation  must 
simplify  the  evaluation  process  for 
applicants  (preferably  through  one-stop- 
shopping)  and  reduce  duplication 
between  the  Corps  and  the  ORA.  and 
must  not  increase  the  number  of 
standard  Corps  permits; 

(3)  a  PGP  must  provide  protection  for 
aquatic  resources  at  least  equivalent  to 
the  overall  Corps  Regulatory  Program 
(and  sometimes  will  enhance 
environmental  protection); 

(4)  PGP  implementation  must  not 
increase  the  Corps  overall  workload; 
and 

(5)  every  project  authorized  under  a 
PGP  must  comply  with  all  Federal 
environmental  laws  and  must  ensure 
that  all  relevant  Federal  interests  will  be 
protected  (e.g..  national  defense, 
navigation,  endangered  species,  etc.) 

b.  The  Corps  review  of  specific  permit 
applications  under  a  PGP  may  vary.  The 
Corps,  with  input  from  the  OR.\  and  the 
Federal  resource  agencies,  will 
determine  the  appropriate  level  of  case 
specific  review  and  periodic  overview 
regarding  implementation  of  the  PGP. 
Such  review  and  overviews  will  vary 
depending  on  whether  the  PGP  is 
developed  for  a  broad  or  narrow  ^  ORA 
program.  PGPs  that  are  limited  in  nature 
and/or  developed  for  narrow  ORA 
programs  may  not  require  case  specific 
review  (category  1)  so  that  only  periodic 
overview  by  the  Corps  would  be 
necessary  as  discussed  in  paragraph  c. 
below.  On  the  other  hand,  for  PGPs 
proposing  to  cover  a  broad  spectrum  of 
projects,  the  Corps  and  ORA  should 
strive  to  develop  a  multi-category' 
approacii  to  review  and  screen  projects. 
The  establishment  of  thresholds  in  each 
category  may  also  allow  the  Corps  to 
"regionalize"  some  nationwide  general 
permits,  including  nationwide  general 
permit  number  26.  The  Corps  and  the 
ORA  should  also  strive  to  use  the 
minimal  number  of  categories  that  are 
necessary  to  meet  the  goals  of  a  PGP 
(e.g.,  the  North  Carolina  PGP  is 
established  using  categories  3  and  4  as 
described  below).  The  thresholds  of 
each  category  may  vary,  based  upon 


regional  factors,  statewide  factors, 
watershed  factors,  existing  ORA 
program  evaluations,  etc.  Some  categCMy 
thresholds  may  be  developed  based  on 
the  type  of  project,  and  others  may  be 
developed  based  on  the  size  of  the 
wetland  acreage  impact.  For  new  ORA 
programs,  category  1  reviews  may  not  be 
appropriate  until  the  performance  of  the 
ORA  has  been  demonstrated. 

(1)  Category  1:  The  first  category 
typically  would  include  those  projects 
that  would  not  require  notification  to 
the  Corps  (e.g.,  projects  involving  less 
than  5,000  square  feet  of  fill  within 
inland  waterways  or  wetlands, 
including  secondar)'  impacts  from 
drainage,  fiooding,  or  clearing,  as 
described  in  the  Mas&achu<;etts  PGP).* 
Category  1  must  be  limited  to  those 
projects  where  it  is  clear  that  such 
projects  would  result  in  no  more  than 
minimal  environmental  adverse  effects, 
individually  and/or  cumulatively. 
While  category  1  thresholds  may  vary 
between  PGPs,  these  thresholds  should 
be  established  carefully  so  as  to  ensure 
that  all  category  1  projects  clearly  do  not 
result  in  adverse  environmental  effects 
that  are  more  than  minimal  after 
applying  the  terms  and  conditions  of  the 
PGP  and.  therefore,  require  no  Federal 
review. 

(2)  Category  2;  The  second  category 
would  involve  projects  that  require  a 
PCN  to  the  Corps  and/or  joint  review  of 
applications  by  the  Corps  and  the  ORA 
(e.g.,  projects  involving  impacts  near  a 
Federal  navigation  project).  Category  2 
projects  are  those  that  will  result  in  no 
more  than  minimal  adverse 
environmental  effects,  individually  and/ 
or  cumulatively,  but  a  PCN  will  be 
required  to  ensure  that  Corps  interests 
or  concerns,  including  Corps  project 
real  estate  and  navigation  issues,  are 
satisfied.  Due  to  the  exclusive.  Corps- 
only  nature  of  the  concern  under 
review,  this  category  would  not  involve 
coordination  with  the  other  Federal 
resource  agencies.  A  time  frame, 
generally  30-*5  days,  should  be 
established  to  resolve  issues  during  the 
review  process.  For  projects  that  do  not 
pass  the  Corps  and/or  joint  Corps  and 
ORA  screening,  a  standard  permit 
application  to  the  Corps  would  be 
necessary  as  described  in  category  4. 

(3)  Category  3:  The  third  category- 
would  involve  a  PCN  to  the  Corps  with 
Federal  resource  agency  coordination  to 
ensure  that  the  project  will  result  in  no 
more  than  minimal  adverse 
environmental  effects,  individually  and/ 


-  A  narrow  program  may  Include  authority  for  a 
single  type  of  project  (e.g..  piers,  floats.  Tish  ladders. 

etc.) 


-■  Examples  are  illi;str«iivp  or!y  o.id  rno«t  are 
taken  from  the  fxisling  Massachusetts  PGP  .\ctiial 
limits  for  each  rategor\-  wii!  vsrv  and  be  deierminea 
during  the  development  process  o.'each  PGP 
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orcumulalively  (e^..  projw.ts  Involving 
5,000  square  feet  to  one  acre  of  impacts 
within  land  waterways  or  wetlands  as 
described  in  the  Mas&achu.setts  PGP). 
The  ORA  may  also  screen,  during  its 
verification  process,  for  certain  Federal 
interests  (e.g  ,  presence  of  federally 
threatened  and/or  endangered  species) 
The  ORA  can  provide  this  information 
to  the  Corps  to  aid  in  the  Corps 
determination  of  compliance  with  the 
appropriate  Federal  law  or  regulation, 
and/or  the  Corps  can  use  the 
information  to  coordinate  with  the 
appropriate  Federal  resource  agencies. 
The  PCN  must  also  include  a  process  bv 
which  Federal  resource  agency 
comments  will  be  considered  fully 
during  a  specified  comment  period 
(generally  30-4.S  days).  A  provision  to 
allow  the  Federal  resource  agencies  an 
opportunity  to  request  review  of  a 
specific  project  (i  e..  "kick,  out")  under 
the  Corps  standard  pennit  procedures 
should  be  included  for  category  3  PCN 
reviews.  While  Corps  districts  should 
consider  this  an  automatic  "kick  out" 
requirement  forc:ategorv  3  projects, 
there  may  be  cases  where  the  Corps  and 
the  Federal  resoun;e  agencies  agree  that 
a  "kick  out"  is  unnecessary  based  upon 
the  safeguards  afforded  by  the  terms  and 
conditions  of  the  PGP  When  requesting 
a  "kick  out"  on  a  spe<;ific  action,  the 
Federal  resource  agencies  must  submit, 
during  the  PCN,  a  written  rationale  of 
their  concerns  and  ret:onimendations  to 
satisfy  those  concerns.  (The  Corps,  of 
course,  retains  its  full  authority  to 
require  a  standard  permit  for  any 
project,  regardless  of  category.) 

(4)  Category  4:  The  fourth  category 
would  involve  projects  that  exceed 
established  project  and/or  acreage 
thresholds  of  the  PGP  or  other 
applicable  general  permit  (e.g..  projects 
involving  adverse  effects  greater  than  1 
acre  within  inland  waterways  or 
wetlands  as  describt*d  in  the 
Massachusetts  PGP).  Such  projects 
would  require  standard  permit 
evaluation  by  the  Corps.  Category  4 
represents  essentially  the  threshold 
limits  of  the  PGP  and  not  a  category  of 
verification  under  a  PGP. 

c.  Pt-rindic  Chcn'/f iis  The  Corps 
should  conduct  periodic  reviews  of  the 
PGP  to  determine  that  the  ORA  program 
is  continuing  to  provide  environmental 
protei:tion  at  least  equivalent  to  that 
provided  by  the  overall  Corps 
Regulatory  Program  without  the  PGP. 
based  upon  the  terms  and  t:onditions  of 
the  PGP,  and  to  determine  whether  any 
modifications  are  neces.sary  to  improve 
the  implementation  of  the  PGP.  The 
Corps  may  conduct  an  annual  review  of 
the  PGP,  may  require  annual  reporting 
by  the  ORA  of  projects  approved  by  the 


ORA  under  its  program,  or  may  conduct 
an  overall  review  prior  to  expiration  of 
the  PGP  for  consideration  in  the 
reevaluation  of  the  PGP  for  reissuance. 
This  is  especially  important  when  an 
ORA  program  is  new  or  has  not 
established  a  performance  record. 
Immediate  Corps  overview  should  occur 
when  the  ORA  modifies  its  program 
(e.g.,  changes  in  State  law,  regulations. 
pro<:edures)  prior  to  the  expiration  of 
the  PGP,  to  ensure  that  the  terms  and 
conditions  of  the  PGP  will  not  be 
affected.  Corps  overview  should  ensure 
that  the  use  of  the  PGP  has  resulted  in 
no  more  than  minimal  adverse 
environmental  effects  to  aquatic 
resources,  either  individually  and/or 
cumulatively.  Overview  should 
generally  include  a  periodic  review  of  a 
random  subset  of  projects  authorized 
under  the  PGP  that  had  no  reporting 
requirement  to  the  Corps  (e.g..  category 
1),  as  well  as  programmatic  review  of 
the  procedures  and  conditions  of  the 
PGP.  During  development  of  the  PGP. 
the  Corps  and  ORA  should  determine 
what  information  must  be  collected  to 
facilitate  oversight  reviews, 
d.  Compliance  with  Federal  laws: 

(1 )  Every'  project  authorized  under  the 
PGP  must  comply  with  all  applicable 
Federal  laws,  with  special  compliance 
review  given  to  those  Federal  laws 
relatfd  to  the  Corps  Regulatory  Program 
133  CFB  §320  31.  The  Federal  laws 
include,  but  are  not  necessarily  limited 
to,  the  Endangered  Species  Act  (ESA). 
the  Wild  and  Scenic  Rivers  Act,  the 
National  Historic  Preservation  Act 
(NHPA),  the  Coastal  Zone  Management 
Act  (CZMA).  the  CWA,  Sections  9  and 
10  of  the  RHA.  and  Section  103  of  the 
MPRSA. 

(2)  Projects  authorized  under  a  PGP 
should  ensure  compliance  with  Section 
401  of  the  CWA  and  Section  307  of  the 
CZMA.  in  accordance  with  33  CFR 
330.4(c)  and  330.4(d).  respectively. 

(3)  The  Corps  must  coordinate  with 
the  ORA,  the  U.S.  Fish  and  Wildlife 
Service,  and  the  National  Marine 
Fisheries  Service  where  appropriate, 
regarding  how  the  PGP  will  implement 
the  mandates  of  the  ESA.  The  Corps 
must  consult  with  the  ORA  and  the 
State  Historic  Presrvation  Office  to 
ensure  that  the  PGP  is  issued  in 
compliance  with  the  NHPA.  The  PGP 
should  be  conditioned  with  the  same 
language  found  in  the  Corps  Federal 
Register/Code  of  Federal  Regulations 
citation  regarding  the  nationwide 
general  permit  program  for  the 
following  three  conditions:  Wild  and 
Scenic  Rivers,  Endangered  Species,  and 
Historic  Properties.  Upon  the 
reissurance  of  a  PGP.  the  Corps  will 
ensure  that  the  current  Federal  Register/ 


Code  of  Federal  Regulations  citation  is 
used  for  the  three  conditions, 
e.  Public  Notice: 

(1)  The  Corps  must  ensure  that  the 
general  public  has  a  reasonable 
opportunity  to  participate  fully  in  the 
development  and  re-evaluation  of  every 
PGP  through  our  procedures  in  33  CFR 
Part  325. 

(2)  The  PGP  must  also  ensure  that 
interested  members  of  the  public  are 
given  notice  of  projects  to  be  authorized 
by  the  Corps  under  the  terms  and 
conditions  of  the  PGP.  so  that  their 
comments  can  be  submitted  to  the  ORA 
and/or  to  the  Corps.  Specifically,  the 
ORA  must  have,  or  establish,  a 
reasonable  public  notification  process 
for  projects  to  be  authorized  by  the 
Corps  under  the  PGP.  While  it  does  not 
have  to  be  identical  to  the  Corps  public 
involvement  process,  the  ORA 
procedures  cannot  have  the  effect  of 
substantially  reducing  the  ability  of  the 
public  to  participate  in  the  regulatory 
process,  in  comparison  with  the  public 
notice  and  comment  procedures 
provided  by  the  Corps  Regulatory 
Program  without  the  PGP. 

The  PGP  may  also  be  developed  for 
projects  where  the  ORA  has  established 
a  "general  permit  program  or 
exemptions",  so  long  as  the  ORA  has 
provided  an  opportunity  for  the  public 
to  participate  in  the  original 
development,  and  periodic  re- 
evaluation  of  the  ORA  general  permits 
or  exemptions. 

f.  Consistency  with  other  General 
Permits:  One  objective  of  PGPs  is  to 
reduce  the  complexity  of  the  Corps 
Regulatory  Program.  In  this  regard,  it 
may  be  appropriate  to  suspend  or 
revoke  some  or  all  of  the  existing 
nationwide  or  regional  general  permits 
when  the  projects  authorized  by  such 
Corps  permits  will  be  covered  by  the 
PGP. 

g.  Enforcement:  The  Corps,  subject  to 
the  discretion  of  the  district  engineer, 
will  enforce  project  specific  special  and 
general  PGP  terms  and  conditions  to 
ensure  that  requisite  environmental  and 
public  interest  safeguards  are  met.  The 
Corps  may  develop  procedures  with  the 
ORA  for  the  resolution  of 
noncompliance  of  projects  authorized 
by  the  Corps  under  a  PGP. 

4.  This  guidance  expires  (pending), 
unless  revised  sooner  or  rescinded. 

For  the  Commander: 
signature  pending 
Stanley  G.  Genega, 

Major  General,  USA,  Director  of  Civil  Works. 
|FR  Doc.  96-10334  Filed  4-25-96:  8:45  am) 
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DEPARTMEffT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  E)epartment  of  Education. 
ACTION:  Proposed  collection:  comment 
request, 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  25, 
1996. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-«196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m,  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reducrtion  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Siunmary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  intere.sted  in  public  comment 


addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  22,  1996. 
Gloria  Parker, 

Director.  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 
Title:  Condition  of  Education  Readers 
Survey 
Frequency:  One-Time. 

Affected  Public:  Individual  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government:  State,  Local  or  Tribal 
Gov't,  SEAs  or  LEAs 

Annual  Reporting  and  Recordkeeping 
Burden: 

Responses:  4,000 

Burden  Hours:  400. 

Abstract  This  reply  card/user  survey 
will  be  used  to  1)  allow  readers  to 
request  additional  information  and  (2) 
gather  information  about  reader  reaction 
to  the  1996  edition  of  the  Condition  of 
Education,  a  Congressionally-mandated 
report.  The  card  will  be  inserted  into  the 
report.  The  National  Center  for 
Education  Statistics  will  use  the  survey 
to  improve  the  report. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Financial  Report  for  the 
Endowment  Challenge  Grant  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  325 

Burden  Hours:  975. 

Abstract:  The  financial  report  requires 
investment  data  from  institutions  for  the 
purpose  of  assessing  their  progress  in 
increasing  their  endowment  fund 
resources.  The  data  is  also  used  to 
monitor  compliance  wath  regulatory 
provisions. 

[PR  Doc  96-10332  Piled  4-2S-96:  8:45  am] 
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[CFOA  No.:  84.023] 

Office  of  Special  Education  and 
Rehabilitative  Services;  Research  in 
Education  of  ImAviduals  With 
Disabilittes  Program 

ACTION:  Cancellation  Notice. 

PURPOSE:  On  August  10,  1995,  the 
Secretary  published  in  the  Federal 
Register  (60  FR  40956)  a  combined 
application  notice  (CAN)  inviting 
applications  for  new  awards  for  fiscal 
year  1996  under  a  number  of  the 
Department's  direct  grant  and 
fellowship  programs.  Included  in  the 
CAN  was  a  competition  under  the 
Research  in  Education  of  Individuals 
with  Disabilities  Program  (research 
program)  for  Field-Initiated  Research 
Projects  (CFDA  No.  84.023C).  In 
addition,  on  March  5.  1996.  the 
Secretary  published  in  the  Federal 
Register  (61  FR  881 1)  a  notice  inviting 
applications  for  new  awards  under  the 
research  program  consisting  of  one 
competition.  Initial  Career  Awards 
(CFDA  84.023N).  The  purpose  of  this 
notice  is  to  cancel  these  two 
competitions.  This  action  is  taken  in 
consideration  of  the  current  proposals 
in  the  Congress  that  eliminate  or 
substantially  reduce  funding  for  the 
research  program.  In  view  of  the 
tentative  conference  agreement  that 
would  provide  $14,000,000  for  the 
research  program,  a  decrease  of  more 
than  30  percent  from  the  fiscal  year 
1995  appropriation  of  $20,635,000,  the 
Secretary  does  not  expect  to  have 
sufficient  funds  to  support  new  awards 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudette  Carev,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W..  Room  3525,  Switzer  Building. 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-9864.  FAX:  (202) 
205-8105.  Internet: 
Claudette_Carey@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Program  AuUiority:  20  U.S.C  1441-1442 
34  CFR  324. 

Dated:  April  22.  1996. 
)uditb  E.  Heumann. 

Assistant  Secietan  for  Special  Education  and 

Rehabilitative  Senices 

[FR  Dec.  96-10320  FiW  4-25-96;  8:45  am! 
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[CFDA  Nos.  84.036A  and  B] 

Office  Of  Educational  Research  and 
Improvement — Library  Education  and 
Human  Resource  Development 
Program  (Higher  Education  Act,  Title 
ll-B,  Institutes  and  Fellowships); 
Notice  Inviting  Applications  For  New 
Awards  for  Fiscal  Year  1996 

Purpose  of  Program:  Promotes  high 
quality  library  and  information  science 
education  and  provides  fellowship  and 
institute  grants  to  institutions  of  higher 
education  and  library  organizations  or 
agencies  to  recruit,  educate,  and  train 
persons,  and  to  establish,  develop,  or 
expand  programs,  through  courses  of 
study  or  staff  development  in  library 
and  information  science. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education.  librar\'  organizations,  and 
library  agencies. 

For  Fellowship  Projects  fpr  FY  1996, 
only  new  Master's  degree  level 
applications  will  be  accepted 

Deadline  for  Transmittal  of 
Applications:  6/10/96 

Deadline  for  Intergovernmental 
Re\iew  8/9/96 

Applications  Available:  5/1/96. 

Estimated  Available  Funds: 

(a)  Institute  Projects  (84.036A): 
$1,000,000. 

(b)  Fellowship  Projects  (84.036B). 
$1,000,000. 

Note:  Applicants  should  note  that  Congress 
has  not  yet  enacted  final  appropriations  for 
Department  of  Education  programs  for  FY 
1996.  As  a  result  of  final  action,  funds 
available  for  this  competition  could  be 
reduced  or  even  eliminated. 

Estimated  Range  of  Awards: 

(a)  Institute  Projects  (84.036A); 
$15,000-150,000. 

(b)  Fellowship  Projects  (84.036B): 
$22,000-170,000. 

Estimated  Average  Size  of  Awards: 

(a)  Institute  Projects  (84.036A): 
$82,000. 

(b)  Fellowship  Projects  (84.036B): 
$54,000. 

Estimated  Number  of  Awards: 

(a)  Institute  Projects  (84.036A):  12. 

(b)  Fellowship  Projects  (84.0368):  19. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Periods: 

(a)  Institute  Grants.  A  long-term 
institute  proje^-tnust  provide  at  least 
one  academic  year  but  no  more  than  12 
months  of  training;  a  short-term 
institute  project  must  provide  at  least 
one  week  but  no  more  than  six  weeks 
of  training. 

(b)  Fellowship  Grants.  A  new 
fellowship  grant  at  the  master's  level 
must  be  at  least  one  academic  year. 


Applicable  Regulations:  (a)  The 
regulations  for  this  program  in  34  CFR 
Part  776:  and  (b)  The  Education 
Department  General  Admmistrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
74.  75.  77.  79.  82.  85.  and  86. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  776.5  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  under 
this  competition  only  applications  that 
meet  one  or  more  of  these  absolute 
priorities: 

Institute  Projects  and  Fellowship 
Projects 

Absolute  Priority  1:  To  recruit, 
educate,  train,  retrain  and  retain 
minorities  in  library  and  information 

sciences. 

Absolute  Priority  2:  To  educate,  train, 
or  retrain  library  personnel  in  areas  of 
library  specialization  where  there  are 
currently  shortages,  such  as  school 
media,  children's  services,  young  adult 
services,  science  reference,  cataloging, 
and  library  ser\'ice  evaluation. 

Absolute  Priority  3:  To  educate,  train, 
or  retrain  library  personnel  in  new 
techniqaes  of  information  acquisition, 
transfer,  and  management  of 
communication  technology. 
Institute  Projects  Only 

Absolute  Priority  4:  To  educate,  train, 
or  retrain  library  personnel  to  serve  the 
information  needs  of  the  elderly,  the 
illiterate,  the  disadvantaged,  or 
residents  of  rural  America,  including 
Native  Americans. 

For  Applications  or  Information 
Contact:  Neal  Kaske,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
N.VV..  Room  300.  Washington,  DC 
20208-5571.  Telephone  (202)  219-1315. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  a^n.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

For  Electronic  Access  to  Information: 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.CXDV  (under 
Announcements,  Bulletins  and  Press 
Releases)  or  the  WWW  server  at  http:/ 
/www. ed.gov/  (under  Money  Matters, 
Funding  Opportunities).  However,  the 
official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U  S.C.  1021,  1032. 


Dated:  April  23.  1996. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

IFR  Doc.  96-10392  Filed  4-25-96;  8:45  am] 
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National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  Partially  Closed 
Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  May  9-11,  1996. 
TIME:  May  9 — Subject  Area  Committee 
#2.  3:00-5:00  p.m.  (open);  Design  and 
Methodology  Committee,  3:00-5:00  p.m. 
(open);  Executive  Committee,  5:00-5:45 
p.m.  (closed).  5:45-7:00  p.m.  (open). 
May  10— Full  Board.  8:00  a.m.-9:30 
a.m.  (open);  Achievement  Levels 
C-ommittee,  9:30-11:30  a.m.  (closed); 
Subject  Area  Committee  #1,  9:30-11:30 
a.m.  (open);  Reporting  and 
Dissemination  Committee.  9:30-11:30 
a.m.  (open);  Full  Board,  11:30  a.m.-l:00 
p.m.  (closed).  1:00-5:00  p.m.  (open). 
May  11— Full  Board,  8:30  a.m.  until 
adioumroent.  approximately  12:00  noon 
(open). 

LOCATION:  The  Madison  Hotel.  15th  and 
M  Streets.  N.W..  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer.  Operations  Officer, 
National  Assessment  Government 
Board.  Suite  825.  800  North  Capitol 
Street.  N.W..  Washington.  D.C.  20002- 
4233,  Telephone:  (202)  357-6938. 
SUPPt.EMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
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On  May  9.  two  committees  will  meet 
in  open  session  from  3:00-5:00  p.m. 
Subject  Area  Committee  #1  will  meet  to 
review  the  status  of  the  1998  NAEP 
Civics  Item  Development  work,  and  will 
review  and  discuss  a  draft  framework 
development  policy.  The  Design  snd 
Methodology  Committee  will  meet  to 
hear  an  update  on  the  Design/Feasibility 
Team,  and  discuss  the  NAEP/State 
linking  project,  and  the  NAEP  validity 
studies.  Also,  on  May  9,  the  Executive 
Committee  will  meet  in  closed  session 
from  5:00-5:45  p.m.  The  Committee  will 
meet  to  discuss  the  development  of  cost 
estimates  for  NAEP  and  future  contract 
initiatives.  Public  disclosure  of  this 
information  would  likely  have  an 
adverse  financial  effect  on  the  NAEP 
program.  The  discussion  of  this 
information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9(B)  of  Section 
552b(c)  of  Title  5  U.S.C.  Beginning  at 
5:45  p.m.,  until  adjournment,  7:00  p.m., 
the  Executive  Committee  will  meet  in 
open  session  to  consider  the  selection  of 
subjects  for  the  next  framework 
development. 

On  May  10.  the  full  Board  will 
convene  in  open  session  at  8:30  a.m. 
The  agenda  for  this  session  of  the  full 
Board  meeting  includes  approval  of  the 
agenda,  the  Executive  Director's  Report, 
and  an  update  on  the  NAEP  project. 
Between  9:30  a.m.  and  11:30  a.m.,  there 
will  be  open  meetings  of  the  following 
subcommittees:  Subject  Area  Committee 
#1.  and  Reporting  and  Dissemination. 
Subject  Area  Committee  #1  will  review 
the  draft  1998  NAEP  Writing 
Specifications,  priof  to  Board  action  on 
May  11,  and  will  review  and  discuss  a 
draft  framework  development  policy. 
Agenda  items  for  the  Reporting  and 
Dissemination  Committee  include 
consideration  of  reporting  schedules  for 
1994  and  1996  NAEP  examinations; 
catalogue  of  NAEP  publications;  and 
market  basket  approach  to  NAEP 
reporting. 

Also,  on  May  1,  the  Achievement 
Levels  Committee  will  meet  in  closed 
session  between  9:30  a.m.  and  11:30 
a.m.  to  discuss  the  results  of  the  pilot 
test  for  the  science  assessment.  The 
discussions  will  include  references  to 
specific  items  for  the  assessment,  the 
disclosure  of  which  might  significantly 
frustrate  implementation  of  the  NAEP. 
This  meeting  must  be  closed  to  the 
public  because  reference  may  be  made 
to  data  which  may  be  misinterpreted, 
incorrect,  or  incomplete.  Premature 
disclosure  of  this  data  might 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 


are  protected  by  exemption  9(B)  of 
Section  552b(c)  of  Title  5  U.S.C. 

The  full  Board  will  reconvene,  in 
closed  session,  from  11:30  a.m.  to  1:00 
p.m.  During  this  session  the  Board  will 
hear  a  briefing  on  the  1994  Transcript 
Study.  The  discussions  will  include 
references  to  specific  items  from  the 
assessment,  the  disclosure  of  which 
might  significantly  frustrate 
implementation  of  the  NAEP.  This 
meeting  must  be  closed  to  the  public 
because  reference  may  be  made  to  data 
which  may  be  misinterpreted,  incorrect, 
or  incomplete.  Premature  disclosure  of 
this  data  might  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protection  by 
exemption  9(B)  of  Section  552b(c)  of 
Title  5  U.S.C. 

Beginning  at  1:00  P.M.,  the  full  Board 
will  convene  in  open  session.  Agenda 
items  for  this  portion  of  the  meeting 
include  a  briefing  on  National  and 
International  Standards  given  by  a 
representative  from  the  American 
Federation  of  Tgachers;  a  presentation 
on  the  1998  Writing  Specifications 
given  by  representatives  from  American 
College  Testing;  and  continued  work  on 
NAGB's  planning  initiative. 

On  May  11,  beginning  at  8:30  a.m.  the 
full  Board  will  reconvene  in  open 
session.  Agenda  items  include  a 
presentation  on  the  Colorado  State 
Assessment  Program;  a  presentation  on 
the  development  of  an  NAGB  home- 
page on  the  Internet;  and  reports  from 
the  Board's  standing  subcommittees — 
Subject  Area  Committees  #1  and  #2, 
Achievement  Levels.  Reporting  and 
Dissemination,  Design  and 
Methodology,  and  Executive.  The 
meeting  of  the  National  Assessment 
Governing  Board  will  be  adjourned  at 
approximately  12:00  Noon. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  meeting 
because  of  the  illness  of  key  staff 
persons. 

A  summary  of  the  activities  of  the 
closed  and  partially  closed  sessions  and 
other  related  matters,  which  are 
informative  to  the  public  and  consistent 
with  the  policy  of  section  5  U.S.C.  552b, 
will  be  available  to  the  public  within  14 
days  after  the  meeting.  Records  are  kept 
of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  National 
Assessment  Governing  Board.  Suite  825. 
800  North  Capitol  Street,  N.W., 
Washington,  D.C.  from  8:30  a.m.  to  5:00 
p.m. 


Dated:  April  23.  1996. 
Roy  Tniby. 

Executive  Director.  National  Assessment 

Governing  Board. 

jFR  Doc.  96-10341  Filed  4-25-S*;  8:45  am] 

BILUNC  CODE  14«M>1-M 


DEPARTMENT  OP  ENERGY 

Bonneville  Power  Administration 

Wapato  Irrigation  Fish  Screening 
Protect 

agency:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Floodplain  and 
Wetlands  Involvement. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  construct  a  new  fish  screen 
and  associated  facilities  in  Yakima 
County,  Washington,  for  the  Wapato 
Irrigation  Project.  The  action  is  being 
undertaken  to  increase  anadromous  fish 
runs  and  to  compensate  for  fishery- 
losses  attributable  to  mainstem 
Columbia  River  hydropower  facilities. 
The  action  proposed  within  the 
floodplain  of  Ahtanum  Creek  is  to 
construct,  operate,  and  maintain  the 
new  fish  screen  and  a  portion  of  a 
bypass  pif)e.  A  bridge  for  the  access 
road  to  the  site  will  also  be  moved  and 
rebuilt  along  with  a  short  portion  of  the 
existing  access  road.  Wetlands  may  also 
be  present  on  the  site.  In  accordance 
with  DOE  regulations  for  compliance 
with  floodplain  and  wetlands 
environmental  review  requirements  (10 
CFR  Part  1022),  BPA  will  prepare  a 
floodplain  and  wetlands  assessment  and 
will  perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands.  After  BPA 
issues  the  assessment,  a  floodplain 
statement  of  findings  will  be  published 
in  the  Federal  Register. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  May  13,  1996. 
ADDRESSES:  Submit  comments  to  the 
Public  Involvement  Manager, 
Bonneville  Power  Administration — 
CKP,  P.O.  Box  12999.  Portland.  Oregon. 
P7212.  Internet  address: 
comment@bpa  gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  E.  Boss — ECN  Bonneville 
Power  Administration,  P.O  Box  3621, 
Portland.  Oregon,  97208-3621,  phone 
number  503-2:^0-3596.  fax  number 
503-230-55P9. 

SUPPLEMENTARY  INFORMATION:  The 
floodplain  and  wetlands  involved  are 
located  in  section  13.  T12N.  R16E.. 
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Willamette  Meridian.  Prior  to 
completing  the  floodplain/wRtlands 
assessment.  BPA  will  identify  any 
specific  wetlands  in  the  vicinity  of  the 
actions.  The  assessment  will  discuss  the 
impacts  to  the  floodplain  and  wetlands, 
the  potential  to  avoid  these  areas,  and 
identify  alternatives. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland.  OrRgon,  on  .\pril  18. 
1996 
Thomas  C.  McKinney. 

NEPA  Com p I latuf  Officer 

|FR  DtK.  9fr-lU3b3  Filed  4-i:5-96;  8;45  ami 

BILUNO  COOC  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-330-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

April  22,  1996 

Take  notice  that  on  April  16,  1996. 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas).  Post  Office  Box  1273. 
Charleston.  West  Virginia  25325-1273. 
filed  in  Docket  No.  CP96-330-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
the  facilities  neces.sary  to  establish  eight 
additional  points  of  delivery  to  two 
ft.xisting  customers.  Waterville  Oil  and 
Gas  Company  and  Mountaineer  Gas 
Company,  under  the  blanket  certificate 
issued  in  Do<:ket  No.  CP83-76-O00. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  .set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gas  asserts  that  the 
proposed  deliverv  points  will  establish 
eight  new  points  of  delivery  for 
residential  consumption  for  firm 
transportation  service  under  Part  284  of 
the  Commission's  regulations  and 
existing  authorized  Rate  Schedules  and 
within  certificated  entitlements. 
Columbia  Gas  estimates  that  the  design 
day  quantity  at  Waterville  Oil  and  Gas 
Company  will  be  1.5  Dth  and  the  annual 
quantity  will  be  200  Dth,  the  design  day 
quantity  at  Mountaineer  Gas  (Company 
will  be  10.5  Dth  and  the  annual  quantity 
will  be  1,050  Dth. 

Columbia  Gas  estimatt^s  that  the  cost 
to  install  the  new  taps  will  be 
approximately  $150  per  tap  which  will 
be  treated  as  an  O&M  Expense 


Columbia  Gas  states  that  the 
quantities  to  be  provided  through  the 
new  delivery  points  will  be  within 
Columbia  Gas'  authorized  level  of 
service.s.  Further,  Columbia  Gas  asserts 
that  there  will  be  no  impact  on  its 
existing  design  day  and  annual 
obligations  to  the  customers  as  a  result 
of  the  construction  and  operation  of  the 
new  delivery  points. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  procedural  rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FK  Dot  96-10.119  Filed  4-25-96;  8  45  am] 

BILUNG  COOC  e717-01-M 

[Docket  No.  CP96-321-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

April  22.  1996. 

Take  notice  that  on  April  15,  1996.  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492.  El  Paso,  Texas. 
79978,  filed  an  application  at  Docket 
No.  CP96-321-000,  pursuant  to  Section 
7  (c)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  Regulations.  El 
Paso  seeks  a  certificate  of  convenience 
and  necessity  authorizing  the 
construction  and  operation  of  additional 
compression  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  requests  authorization  to 
construct  and  operate  additional 
compression  facilities,  with 
appurtenances,  to  be  located  at  its 
exi.sting  Alamo  Lake  and  Dutch  Flat 
Compressor  Stations  on  the  Havasu 
Crossover  Line  and  at  its  Wenden 
Compressor  Station  on  the  South 
System,  all  located  in  Mohave  and  La 
Paz  Counties.  Arizona  (the  Havasu 
Expansion  Project). 

El  Pa.so  says  that  the  Havasu 
Expansion  Project  has  been  designed  to 


enable  El  Paso  to  transport  additional 
quantities  of  gas  of  about  180,000  Mcf 
per  day  from  its  North  System  to  its 
South  System  on  the  Havasu  Crossover 
Line.  The  estimated  cost  of  the  Havasu 
Expansion  Project  is  $19,564,419.  El 
Paso  plans  to  place  the  proposed 
facilities  in  service  by  the  second 
quarter  of  1997.  therefore  it  respectfully 
requests  that  the  requisite  authorization 
be  issued  no  later  than  December  31. 
1996. 

El  Paso  says  that  the  proposed 
additional  180.000  Mcf  per  day  of 
capacity  on  the  Havasu  Crossover  Line 
is  dedicated  to  certain  executed  firm 
Transportation  Service  Agreements 
(TSA)  between  El  Paso  and  various 
shippers,  which  El  Paso  has  filed  as 
privileged  and  confidential  infonnation 
under  Section  388.112  of  the 
Commission's  Regulations.  These  TSAs 
are  subject  to  the  provisions  of  Rate 
Schedule  FT-1  contained  in  El  Paso's 
Volume  No.  1-A  FERC  Gas  Tariff  (tariff) 
and  the  applicable  rates  under  Rate 
Schedule  FT-1.  Additionally.  El  Paso 
savs  that  it  has  calculated  a  separate 
incremental  reservation  rate  attributable 
to  the  cost  of  service  of  the  proposed 
Havasu  Expansion  Project  which  is 
proposed  to  become  a  component  of  the 
total  Rate  Schedule  FT-1  Reservation 
Charges. 

El  Paso  further  says  that  the 
incremental  reservation  rate  for  the 
Havasu  Expansion  Project  is  proposed 
to  be  $3.16616  per  dth  on  a  monthly 
basis  and  is  referred  to  as  the  "Havasu 
Facilities  Reservation  Charge."  The 
Havasu  Facilities  Reservation  Charge 
will  be  used  to  compensate  El  Paso  for 
the  cost  of  service  for  the  new  facilities 
while  any  remaining  charges  will  be 
subject  to  the  crediting  provisions  of 
Section  25.3  of  its  tariff  proposed  in  El 
Paso's  Stipulation  and  Agreement  in 
Settlement  of  Rate  and  Related 
Proceedings  filed  March  15,  1996.  at 
Docket  Nos.  RP95-363-000,  RP95-363- 
002, and  CP94-1 83-000. 

The  TSAs  executed  with  the  shippers 
for  service  on  the  proposed  Havasu 
Expansion  Project  contain  provisions  for 
payment  to  El  Paso  of  the  new 
reservation  rate  component  that  will  be 
charged  in  conjunction  with  the 
otherwise  applicable  Reservation 
Charges  and  reservation  surcharges 
under  Rate  Schedule  FT-1.  The 
Monthly  Reservation  Charges  for  each 
shipper  will  be  allocated  first  to  the 
Havasu  Facilities  Resenation  Charge, 
and  any  remaining  amount  to  the 
otherwise  applicable  charges  above. 

Any  p)erson  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  May  13, 
1996,  file  with  the  Federal  Energy 


Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
>     to  become  a  party  to  a  proceeding  or  to 
"^    participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
"   by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  request  should 
be  granted.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  El  Paso  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  96-10318  Filed  4-25-96;  8:45  am) 
MLUNQ  COOC  (TU-OI-M 


P>ocket  No.  ER96-1 088-000;  Docket  No. 
ER95-1 528-002] 

Wisconsin  Public  Service  Corporation, 
WPS  Energy  Services,  inc..  WPS 
Power  Development,  Inc.  Wisconsin 
Public  Service  Corporation;  Notice  of 
Issuance  of  Order 

April  23.  1996. 

On  February  16, 1996,  WPS  Energy 
Services,  Inc.  and  WPS  Power 
Development,  Inc.  (jointly  WPS)  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  WPS  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  WPS.  On  April  16,  1996, 
the  Commission  issued  an  Order 


Accepting  For  Filing  Proposed 
Transmission  TarifTs,  Conditionally 
Accepting  For  Filing  Proposed  Market- 
Based  Rates,  Establishing  Hearing 
Procedures,  And  Granting  Rehearing 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  April  16, 1996, 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (I),  (J),  and  (L): 

(I)  Within  30  days  of  the  date  of  this 
grder,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  WPS 
Energy  and  WPS  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N,E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214, 

(J)  Absent  a  request  to  be  heard  within 
the  p>eriod  set  forth  in  Ordering 
Paragraph  (I)  above,  WPS  Energy  and 
WPS  Power  are  hereby  authorized  to 
issue  securities  and  to  assume 
obligations  or  liabilities  as  guarantor, 
endorser,  surety  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issue  or  assumption 
is  for  some  lawful  object  within  the 
corporate  purposes  of  the  applicant, 
compatible  with  the  pubhc  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purpose. 

(L)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  WPS 
Energy's  and  WPS  Power's  issuance  of 

securities  or  assumptions  of  liabilities 

*  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  Mav  16, 
1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-10351  Filed  4-25-96;  8:45  am) 

BOiJNQ  COOC  STIT-OI-M 

[Docket  No.  EG96-66-000,  et  al.] 

Southern  Electric  Wholesale 
Generators,  Inc.  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

April  19,  1996. 

Take  nodce  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Sonthem  Electric  Wboletak 
Generators,  Inc. 

(Docket  No.  EG96-S6-000I 

On  April  16, 1996  Southern  Electric 
Wholesale  Generators,  Inc.  ("SEWG"), 
900  Ashwood  Parkway,  Suite  500. 
Atlanta.  Georgia  30338-4780.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

SEWG  is  a  Delaware  corporation  that 
is  engaged  directly,  or  indirectly 
through  one  or  more  affiliates  as  defined 
in  section  2(a)(ll)(B)  of  PUHCA.  and 
exclusively  in  the  business  of  owning  at 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale. 

SEWG  intends  to  acquire  an  indirect 
ownership  interest  in  a  490  MW  coal- 
fired  generating  facility  located  near 
Lake  Michigan  in  Hammond.  Indiana. 

Comment  date:  May  10, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  SEI  State  Line,  Inc. 

IDocket  No.  EG96-57-0C)0l 

On  April  16,  1996  SEI  State  Line.  Inc. 
("SEI  State  Line"),  900  Ashwood 
Parkway.  Suite  500,  Atlanta.  Georgia 
30338-4780.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

SEI  State  Line  is  a  Delaware 
corporation  that  is  engaged  directly,  or 
indirectly  through  one  or  more  affiliates 
as  defined  in  section  2(a)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  owning  or  operating,  or  both  owning 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale. 

SEI  State  Line  intends  to  acquire  an 
indirect  ownership  interest  in  a  490  MW 
coal-fired  generating  facility  located 
near  Lake  Michigan  in  Hammond. 
Indiana. 

Comment  dat^:  May  10.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  State  Line  Energy.  L.L.C. 

IDocket  No  EG96-58-000I 

On  April  16,  1996,  State  Line  Energy. 
L.L.C.  ( "State  Line  Energy"),  900 
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Ashwood  Parkway.  Suite  500.  Atlanta, 
Georgia  30338-4780,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Fart  365  of  the 
Commission's  regulations. 

State  Line  Energy  is  an  Indiana 
limited  liability  company  thai  is 
engaged  directly  and  exclusively  in  the 
business  uf  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one 
or  more  eligible  faciUties  and  selling 
electric  energy  at  wholesale. 

State  Line  Energy  intends  to  acquire 
a  100%  ownership  interest  in  a  490  MVV 
coal-fired  generating  facility  lcx;ated 
near  Lake  Michigan  in  Hammond. 
Indiana. 

Comment  date  May  10.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

4.  Howell  Power  Systems.  Inc..  Proven 
Alternatives.  Wilson  Power  &  Gas 
Smart.  Inc..  Gateway  Energy  Inc.. 
National  Fuel  Resources,  Inc.;  Powertec 
International  L.P. 

IDcxket  No  ER94-178-0«q,  IXx  ket  No 
ER95-473  004   fVKket  No  ERg-i-TSl-OOS; 
Docket  No  ER'>.S-104t>-O03.  Dotket  No 
ER95-1 3  74-002.  Docket  No  ER'Je- 1-002 
(not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  insp«H;tion  and 
copying  in  the  Commissions  Public 
Reference  Room: 

On  April  4.  1996.  Howell  Power 
Systems,  Inc  filed  certain  information 
as  required  by  the  Commission's 
lanuarv  14.  1994,  order  in  Docket  No. 
ER94- 17 8-000 

On  April  15.  1996.  Proven 
.Alternatives  filed  certain  information  as 
required  bv  the  Commission's  March  29. 
1995.  order  in  Docket  No  ER95-473- 
000 

On  April  17,  1996.  Wilson  Power  & 
Gas  Smart.  Inc  filed  certain  information 
as  required  bv  the  Commission's  .April 
25.  1995.  order  in  Docket  No  ER95- 
751-000 

On  .Apnl  15.  1996.  Gateway  Energy 
Inc.  filed  certain  information  as  required 
by  the  Commissions  .August  4.  1995. 
order  in  Docket  No.  ER95-1049-000 

On  April  17,  1996.  National  Fuel 
Resources.  Inc.  filed  certain  information 
as  required  bv  the  Commission's 
September  7,  1995.  order  in  Docket  No 
ER95-1 374-000 

On  .April  16.  1996.  Powertec 
International  IP.  filed  certain 
information  as  required  bv  the 


Commission's  December  1. 1995,  order 
in  Docket  No.  ER96-1-000. 

5.  Fowemet  Corporation,  Energy 
Source  Power.  Texpar  Energy,  Inc., 
Williams  Energy  Services  Company, 
Tennessee  Power  Company,  J.L.  Walker 
and  Associates,  CoEnergy  Trading 
Cx>mpany 

IDocket  No.  ER94-931-<X)8;  Docket  No. 
ER94-116H-008:  Docket  No.  ER95-62-005; 
Dot  ket  ,No  ER95-305-006:  Docket  No.  ER95- 
581-0(M.  Docket  No.  ER95-1 261-003;  Docket 
No  ER96-ia40-001  (not  consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room; 

On  April  10.  1996,  Powernet 
Corporation  filed  certain  information  as 
required  by  the  Commission's  April  22. 
1994.  order  in  Docket  No.  ER94-931- 
000 

On  April  3.  1996.  Energy  Source 
Power  filed  certain  information  as 
required  bv  the  Commission's  July  8, 
1994.  order  in  Docket  No.  ER94-il6B- 
000. 

On  April  10.  1996.  Texpar  Energy. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  December  27, 

1994.  order  in  Docket  No.  ER95-62-000. 
On  .^pril  12,  1996,  Williams  Energy 

Services  Company  filed  certain 
information  as  required  by  the 
Commission's  March  10.  1995.  order  in 
Docket  No.  ER95-305-O00. 

On  April  15.  1996.  Tennessee  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  April  28, 

1995.  order  in  Docket  No.  ER95-581- 
000. 

On  April  15,  1996.  J.L.  Walker  and 
Associates  filed  certain  information  as 
required  bv  the  Commission's  August  7. 

1995.  order  in  Docket  No.  ER95-1261- 
000. 

On  April  15.  1996.  CoEnergy  Trading 
Company  filed  certain  information  as 
required  bv  the  Commission's  March  14. 

1996.  order  in  Docket  No.  ER96-1040- 
000. 

6.  C.C.  Pace  Energy  Services,  Utility- 
2000  Energ>  Corp.,  ICPM,  Inc.,  VTEC 
Energy  Inc.,  Coral  Power,  L.L.C. 

(Docket  No  ER94-11 81-007;  Docket  No 
ER95-187-O04.  Docket  No  ER95-640-004; 
Do<.ket  No  ER95-1 855-002;  Docket  No. 
ER9ft-25-0O2  (not  consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room 

On  April  9.  1996.  C.C  Pace  Energy 
Services  filed  certain  information  as 


required  by  the  Commission's  )uly  25, 
1994.  order  in  Docket  No.  ER94-1181- 
000. 

On  April  15.  1996.  Utility-2000 
Energy  Corp.  filed  certain  information 
as  required  by  the  Commission's 
December  29.  1994.  order  in  Docket  No. 
ER95-1 87-000. 

On  April  9.  1996.  ICPM.  Inc.  filed 
certain  information  as  required  by  the 
Commission's  March  31.  1995.  order  in 
Docket  No.  ER95-640-000. 

On  April  15.  1996.  VTEC  Energy  Inc. 
filed  certain  information  as  required  by 
the  Commission's  November  6,  1995. 
order  in  Docket  No.  ER95-1 855-000. 

On  April  15,  1996,  Coral  Power. 
L.L.C.  filed  certain  information  as 
required  by  the  Commission's  December 
6. 1995  order  in  Docket  No.  ER96-25- 
000. 


7.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER96-1457-000! 

Take  notice  that  on  March  29.  1996. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  signed  Service 
agreements  with  Valero  Power  Services 
Company  under  its  Wholesale 
Coordination  Sales  Tariff  to  satisfy  its 
filing  requirements  under  this  tariff. 

Comment  date:  May  2.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Commonwealth  Edison  Company 

(Docket  No.  ER96- 15 55-000] 

Take  notice  that  on  April  12.  1996. 
Commonwealth  Edison  Company 
(ComEd)  submitted  five  Service 
Agreements,  Federal  Energy  Sales.  Inc. 
(FES),  dated  January  15,  1996:  Western 
Power  Services.  Inc.  (WPS),  dated 
March  12.  1996;  Eastex  Power 
Marketing.  Inc.  (Eastex).  dated  March 
18,  1996;  International  Utility 
Consultants.  Inc.  (International),  dated 
March  19.  1996;  and  Kentucky  Utilities 
Company  (KU).  dated  April  3,  1996.  The 
Commission  has  previously  designated 
the  PS-1  Tariff  as  FERC  Electric  Tariff, 
Original  Volume  No.  2. 

ComEd  requests  an  effective  date  of 
March  13,  1996.  for  the  Service 
Agreements  with  FES  and  WPS;  March 
18. 1996.  for  the  Service  Agreement 
with  Eastex;  March  19.  1996.  for  the 
Service  Agreement  with  International 
and  April  3.  1996.  for  the  Service 
Agreement  with  KU.  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  FES.  WPS,  Eastex, 
International.  KU  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register  /  Vol.  61,  No.  82  /  Friday,  April  26.  1996  /  Notices 


18585 


9.  The  Montana  Power  Company 

[Docket  No.  ER96-1 556-000) 

Take  notice  that  on  April  12, 1996, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulator}'  Commission 
pursuant  to  18  CFR  35.13  a  supplement 
to  Rate  Schedule  FERC  No.  188  (a 
Transmission  Agreement  between  The 
Montana  Power  Company  and  Puget 
Sound  Power  &  Light  Company,  dated 
)uly  30, 1971).  Montana  requests  that 
the  Commission  grant  a  waiver  of  the 
60-day  prior  notice  requirement 
pursuant  to  18  CFR  3.5.11. 

A  copy  of  the  filing  was  served  upon 
Puget  Sound  Power  &  Light  Company. 

Comment  date:  May  3, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Illinois  Power  Company 

(Docket  No.  ER96-1 557-000) 

Take  notice  that  on  April  12,  1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  Eastex  Power  Marketing. 
Inc.  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1,  1996. 

Comment  date:  May  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Illinois  Power  Company 

IDocket  No.  ER96-1 55&-0001 

Take  notice  that  on  April  12,  1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Carolina  Power  &  Light 
Company  will  take  service  under 
lUinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1,  1996. 

Comment  date:  May  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company 

(Docket  No.  ER96-155ft-000! 

Take  notice  that  on  April  12, 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Entergy  will  take  service 
under  Illinois  Power  Company's  Power 


Sales  Tariff.  The  agreements  are  based 
on  the  Form  of  Service  Agreement  in 
Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1.  1996. 

Comment  date:  May  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Power  and  Li^t 
Company 

IDocket  No.  ER96-1 560-000! 

Take  notice  that  on  April  12. 1996. 
Wisconsin  Power  and  Light  Company 
(WP&L).  tendered  for  filing  an 
Agreement  dated  April  2.  1996, 
establishing  Eastex  Power  Marketing. 
Inc.  as  a  customer  under  the  terms  of 
WP&L's  Point-to-Point  Transmission 
Tariff. 

WP&L  requests  an  effective  date  of 
April  2.  1996  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  dafe.May  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

IDocket  No.  ER96- 1561 -000! 

Take  notice  that  on  April  12.  1996. 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1 . 
1971.  as  amended,  signed  by  Indeck- 
Pepperell  Power  Associates,  Inc. 
(Indeck).  The  New  England  Power  Pool 
Agreement,  as  amended,  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Indeck  to  join  the  over  90  other 
electric  utilities  and  independent  power 
producers  that  already  participate  in  the 
Pool,  and  the  power  marketers  recently 
admitted  to  the  Pool.  NEPOOL  fiirther 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make  Indeck 
a  Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  of  June  1, 
1996,  for  commencement  of 
participation  in  the  Pool  by  Indeck. 

Comment  date:  May  3, 1996.  ift 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

(Docket  No.  ER96-1 562-000! 

V   Take  notice  that  on  April  12. 1996. 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  an 
Agreement  for  Power  Transactions  with 
Vitoi  Gas  &  Electric  L.L.C.  This  initial 


rate  schedule  will  enable  the  parties  to 
purchase  and  sell  capacity  and  energy 
in  accordance  with  the  terms  of  the 
Agreement. 

Comment  date:  May  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  TECX)  EnergySource,  Inc. 

IDocket  No.  ER96-1 563-0001 

Take  notice  that  on  April  12.  1996. 
TECO  EnergySource,  Inc. 
(EnergySource),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  Rate  Schedule  No.  1  which 
permits  EnergySource  to  make  sales  of 
capacity  and  energy  at  market-based 
rates. 

Comment  date:  May  3,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. . 

17.  Northeast  Utilities  Service  Company 

(Docket  No.  ER 96- 1564-000] 

Take  notice  that  on  April  15.  1996. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  Aquila  Power 
Corporation  (Aquila)  under  the  NU 
System  Companies'  System  Power 
Sales/Exchange  Tariff  No.  6. 

Aquila  also  filed  a  Certificate  ot 
Concurrence  as  it  relates  to  exchange 
transactions  under  the  Tariff. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Aquila. 

NTJSCO  requests  that  the  Ser\ice 
Agreement  become  effective  sixty  (60) 
days  following  the  Commission's  receipt 
of  the  filing. 

Comment  date:  May  3,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Hudson  Gas  &  Electric 
Corporation 

IDocket  No.  ER96-1 565-000] 

Take  notice  that  on  April  15.  1996. 
Central  Hudson  Gas  and  Electric 
Corporation  (Central  Hudson),  tendered 
for  filing  its  development  of  actual  costs 
for  1995  related  to  transmission  service 
provided  from  the  Roseton  Generating 
Plant  to  Consolidated  Edison  Company 
of  New  York.  Inc.  (Con  Edison)  and 
Niagara  Mohawk  Power  Corp>oration 
(Niagara  Mohawk)  in  accordance  with 
the  provisions  of  its  Rate  Schedule 
FERC  No.  42. 

The  actual  costs  for  1995  amounted  to 
$1.1676  per  MW-day  to  Con  Edison  and 
$3.6640  per  MW-day  to  Niagara 
Mohawk  and  are  the  basis  on  which 
charges  for  1996  have  been  estimated 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  Januarv  1. 
1996.  as  agreed  by  the  parties. 
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Central  Hudson  states  that  a  ropy  of 
its  filing  was  served  on  Con  Edison. 
Niagara  Mohawk  and  the  State  of  New 
York  Public  Service  Commission. 

Comment  date:  May  3.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19.  Central  Hudson  Gas  k  Electric 
Corporation 

[Docket  No  ER96-156&-O00I 

Take  notice  that  on  April  15.  1996, 
Central  Hudson  Gas  and  Electric 
Corporation  (Central  Hudson),  tendered 
for  filing  its  development  of  actual  costs 
for  1995  related  to  substation  service 
provided  to  Consolidated  Edison 
Company  of  New  York.  Inc  (Con 
Edisun)  in  accordance  with  the 
provisions  of  its  Rate  Schedule  FERC 
No.  43. 

Central  Hudson  indicates  that  the 
actual  cost  amounted  to  $232,083  for 
1995  will  be  the  basis  on  which 
estimated  charges  for  1996  will  be 
billed  Central  Hudson  requests  waiver 
on  the  notice  requirements  set  forth  in 
18CFR  35.11  of  the  Regulations  to 
permit  charges  to  become  effective 
January  1.  1996.  as  agreed  by  the  parties 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison  and 
the  State  of  New  York  Public  Service 
Commission 

Comment  date:  May  3.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PSI  Energy.  Inc. 

(Docket  No  ER96- 1 567-0001 

Take  notice  that  on  Apnl  15.  1996. 
PSI  Energy.  Inc.  (PSI).  tendered  for  filing 
pursuant  to  tho  Service  Agreement 
between  the  Town  of  Veedersburg  and 
PSI  a  revised  Exhibit  A  (Service 
Specifications) 

Said  Exhibit  A  provides  for  revised 
service  characteristics  at  the 
Municipal's  delivery  point(s) 

Copies  of  the  filing  were  served  on  the 
Town  of  Veedersburg  and  the  Indiana 
Utilitv  Regulutorv  Commission. 

Comment  date:  May  3.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Illinois  Power  Company 

I  Docket  No.  bR96- 1368-0001 

Take  notice  that  on  .^prll  15.  1996, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  Delhi  Energy  Services,  Inc. 
will  lake  son.ice  under  Illinois  Power 
Company's  Power  Sales  Tariff  The 
agreements  are  based  on  the  Form  of 
Service  .\greement  in  Illinois  Power's 
tariff. 


Illinois  Power  has  requested  an 
effective  date  of  April  1.  1996. 

Comment  date:  May  3, 1996.  in 
accordance  with  Standaird  Paragraph  E 
at  the  end  of  this  notice. 

22.  Illinois  Power  Company 

IDocket  No  ER9fr-1 569-0001 

Take  notice  that  on  April  15,  1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  QST  Energy  Trading  Inc. 
will  take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1.  1996. 

Comment  date:  May  3,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Maine  Public  Service  Company 

IDocket  No.  ER96-1 570-0001 

Take  notice  that  on  April  15.  1996. 
Maine  Public  Service  Company 
submitted  an  agreement  under  its 
Umbrella  Power  Sales  tariff. 

Comment  date:  May  3.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Power  and  Light  Company 
and  West  Texas  Utilities  Company 

[Docket  No.  ER96-1 57 1-000] 

Take  notice  that  on  April  15.  1996. 
Central  Power  and  Light  Company  (CPL) 
and  West  Texas  Utilities  Company 
(WTU)  (jointly,  the  Companies), 
submitted  two  Transmission  Service 
Agreements,  dated  April  4,  1996, 
providing  for  transmission  to,  from  and 
over  both  the  East  and  North  HVDC 
Ties,  establishing  Texas  Utilities 
Electric  Company  (TU)  as  a  customer 
under  the  terms  of  the  ERCOT  Interpool 
Transmission  Service  Tariff. 

The  Companies  request  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
TU. 

Comment  date.  May  3.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company 

|Do<  k.et  No  ER96-1 572-0001 

Take  notice  that  on  April  15,  1996, 
Public  Service  Company  of  Oklahoma 
(PSO)  and  Southwestern  Electric  Power 
Company  (SWEPCO)  (jointly,  the 
Companies)  submitted  (1)  two 
Transmission  Service  Agrieeraents  dated 


April  4. 1996,  providing  for 
transmission  to.  from  and  over  both  the 
East  and  North  HVDC  Ties,  establishing 
Texas  Utilities  Electric  Company  (TU) 
as  a  customer  under  the  terms  of  the 
Companies'  Southwestern  Power  Pool 
(SPF)  Interpool  Tariff;  and  (2)  an 
Agreement  between  the  Companies  and 
TU  to  prevent  double  counting. 

The  Companies  request  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
TU  and  the  Public  Utility  Commission 
of  Texas. 

Comment  date:  May  3, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  peirty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary- 

[FR  Doc.  96-10352  Filed  4-25-96;  8:45  am) 
BILUNG  CODE  ITir-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5415-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  08.  1996  Through  April 
12.  1996  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
PoUcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05.  1996  (61  FR  15251). 
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Draft  EISs 

ERF  No.  D-COE-D35057-MD  Rating 
EC2.  Poplar  Island  Restoration  Project, 
Dredging,  Construction  and  Placement 
of  Dredged  Materials,  Implementation, 
Chesapeake  Bay,  Talbot  County,  MD. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
monitoring,  maintenance,  and  remedial 
action  components  of  the  project,  as 
well  as  the  lack  of  information  regarding 
these  issues. 

ERP  No.  D-COE-K01074-CA  Rating 
E02.  Morrison  Creek  Mining  Reach 
Upstream  North  of  Jackson  Highway, 
Implementation,  Community  Plan 
Amendment,  Rezoning,  Use  Permit 
Amendment  to  Existing  Use  Permit  and 
COE  Section  404  Permit,  Sacramento 
County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
impacts  to  wetlands  resources, 
including  vernal  pools,  as  well  as 
potential  adverse  impacts  to  air  quality. 

ERP  No.  D-COE-K39040-CA  Rating 
EC2.  San  Diego  County  Water  Authority 
Emergency  Water  Storage  Project, 
Construction  and  Operation.  COE 
Section  404  Permit  and  Permit 
Application.  San  Diego  County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
cumulative  impacts  to  fish  and  wildlife 
and  riparian  corridors  due  to 
construction  of  new  reservoirs  proposed 
under  certain  alternatives,  and  strongly 
recommended  that  the  Corps  not  select 
an  alternative  that  provides  for 
construction  of  new  dams  or  reservoirs. 
EPA  also  requested  additional 
information  regarding  pollution 
measures  and  cumulative  impacts. 

ERP  No.  D-COE-K90029-CA  Rating 
EC2.  Delta  Wetlands  Project. 
Construction  and  Operation  Water 
Storage  Project  on  Four  Islands  in  the 
Sacramento-San  Joaquin  Delta, 
Approval  of  Permits,  San  Joaquin  and 
Contra  Costa  Counties.  CA. 

Summary:  EPA  expressed 
environmental  concerns  because  of  the 
potential  for  movement  of  optimum 
salinity  conditions  upstream,  which 
represents  a  possible  significant  adverse 
impact  to  key  components  of  the  Bay 
Delta  ecosystem.  EPA  is  also  concerned 
that  diversions  onto  the  islands  may 
significantly  attenuate  pulse  Hows 
associated  with  spring  storms  and  that 
Delta  Wetlands  operations  are  not 
integrated  with  operation  of  the  State 
Water  Project  and  Central  Valley 
Project. 

ERP  No.  D-COE-L23001-WA  Rating 
E02,  Resource  Investments  Landfill 
Facility  Construction,  COE  Section  404 
Permit  Issuance,  Pierce  County,  WA. 


Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  adverse  impacts  to  surface 
water,  air  quality,  groundwater  and 
wetlands.  Additional  information  is 
needed  regarding  the  definition  of  the 
project's  purpose  and  need,  as  well  as 
the  alternatives  analysis. 

ERP  No.  D-FRC^L05214-WA  Rating 
LO,  Priest  Rapids  Project  (FERC  No. 
2114-024),  Evaluation  of  Downstream 
Fish  Passage  Facilities,  New  License 
Issuance  with  Conditions  to  Protect  the 
Migratory  Juvenile  Salmon  (Smolts), 
Columbia  River  Basin,  Grant  County, 
WA. 

Summary:  EPA  had  no  enviromental 
concerns  regarding  the  proposed 
project. 

ERP  No.  DA-COE-L39045-AK  Rating 
LO,  Chignik  Small  Boat  Harbor 
Development  and  Construction. 
Updated  Information  concerning 
Alternatives,  Anchorage  Bay,  Alaska 
Peninsula,  AK. 

Summary:  EPA's  review  has  revealed 
no  potential  environmental  concerns 
that  would  require  substantive  changes 
to  the  proposal. 

ERP  No.  DS-COE-K3202&-CA  Rating 
EC2,  Richmond  Harbor  Deep  Draft 
Navigation  Improvements,  Updated  and 
Additional  Information  to  Improve 
Navigation  Efficiency  into  the  Potrero 
Reach  Channel,  San  Francisco  Bay, 
Contra  Costa  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  over:  (1)  the 
lack  of  an  adequate  economic  analysis 
on  which  to  evaluate  the  practicability 
of  different  disposal  alternatives 
presented  in  the  DEIS,  and  (2)  the  need 
to  address  potential  mitigation  for  the 
losses  of  shallow  water  habitat  that 
would  be  associated  with  widening  of 
the  navigation  channels  and  creating  the 
new  turning  circle. 

Final  EISs 

ERP  No.  F-AFS-L65246-WA  First 
Creek  Basin  Restoration  Project, 
Implementation,  Wenatchee  National 
Forest,  Chelan  Ranger  District,  Chelan 
County,  WA. 

Summary:  Review  of  the  Final  EIS 
was  nol  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency, 

ERP  No.  F-DOE-L09807-WA  Hanford 
Site  K  Basins  Management  of  Spent 
Nuclear  Fuel,  Storage  and  Disposal, 
Application  for  Approval  of 
Construction  and  NPDES  Permit 
Issuance,  Columbia  River,  Richland, 
Benton  County,  WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 


ERP  No.  F-GSA-L40195-WA  Pacific 
Highway  Port  of  Entry  (POE)  Facility 
Expansion,  Construction  of  WA-543  in 
Blaine,  near  the  United  States/Canada 
Bordfer  in  Blaine.  Whatcom  County. 
WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-IBR-K39037-CA  Cachuma 
Water  Supply  Project.  Implementation, 
Long-Term  Contract  Renewal.  Santa 
Ynez  Valley.  Bradbury  Dam.  Santa 
Barbara  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  April  22,  1996. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
[PR  Doc.  96-10390  Filed  4-25-96;  8:45  ami 
BIUMG  CODE  UI0-60-P 


[ER-FRL-6415-8] 

Environmental  lm|>act  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  April  15.  1996 

Through  April  19,  1996  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  960177.  Draft  EIS.  AFS.  AK. 
King  George  Timber  Sale  Project, 
Timber  Harvesting  and  Road 
Construction.  Implementation, 
Tongass  National  Forest,  Stikine  Area. 
Etolin  Island,  AK,  Due:  June  10.  1996. 
Contact:  Meg  Mitchell  (907)  874- 
2323. 

EIS  No.  960178,  Final  EIS,  COE,  CA. 
Morrison  Creek  Mining  Reach 
Upstream  North  of  Jackson  Highway. 
Implementation,  Community  Plan 
Amendment,  Rezoning,  Use  Permit 
Amendment  to  Existing  Use  Permit 
and  COE  Section  404  Permit, 
Sacramento  County,  CA,  Due:  May  28. 
1996,  Contact:  Larry  Vinzant  (916) 
557-5263. 

EIS  No.  960179,  Draft  EIS.  FHW.  TN. 
TN-385  (Collier\ille- Arlington 
Parkway)  Improvement  Project , 
Construction  from  Mt.  Pleasant  Road 
to  South  of  Interstate  40,  Funding. 
Shelby  and  Fayette  Counties.  TN. 
Due:  June  10,  i996.  Contact:  Dennis  C. 
Cook  (615) 736-5394. 

EIS  No.  960180.  Final  EIS,  FHW.  WV, 
VA,  Appalachian  Corridor  H 
Construction,  Funding,  Eklins,  WV  to 
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1-81.  VA.  Due:  May  28.  1996.  Contact: 
Ben  Hark  (304)  558-2885. 

EIS  No.  960181.  Draft  EIS.  AFS.  WA. 
North  Sherman  and  Fritz  Timber 
Sales,  Implementation.  Colville 
National  Forest.  Kettle  Falls  Ranger 
District,  Ferry  County.  WA.  Due:  June 
10.  1996.  Contact:  Meredith  Webster 
(509) 738-6111. 

EIS  Nn  960182.  Draft  EIS,  NFS.  WA. 
Elwha  River  Ecosystem  Restoration 
Project,  Implementation.  Olympic 
National  Park.  Clallam  County.  WA. 
Due:  June  25,  1996.  Contact:  Brian 
Winter  (360)  452-0302 

EIS  No.  960183,  Final  EIS.  CSA.  GA. 
Savannah  Federal  Building — United 
States  Courthouse.  Site  Selection  and 
Construction  of  Annex  within  the 
existing  Federal  Building  Courthouse, 
Savannah,  GA.  Due:  Mav  28,  1996. 
Contact:  Phil  Youngberg  (404)  331- 
1831. 

EIS  No.  960184.  Final  EIS.  FHW.  WI. 
WI-lOO  and  US  45  lntert:hange 
Roadway  Improvements  and 
Construction.  Funding  and  COE 
Section  404  Permit.  Milwaukee  and 
Waukesha  Counties,  WI.  Due:  Mav  28. 
1996,  Contact  Richard  C:.  Madrzak 
(608) 829-7510 

EIS  No.  960185.  Draft  EIS.  AFS.  CA. 
Rock  Creek  Recreational  Trails 
Management  Plan.  Iniplemenlation. 
Eldorado  National  Forest.  Georgetown 
Ranger  District,  Eldorado  County.  CA. 
Due:  June  10,  1996,  Contact:  Linda 
Earlev(916)  333-^312. 

EIS  No'960186,  Draft  Supplement.  AFS. 
AK,  Tongass  Land  Management  Plan 
Revision  (1996  DSEIS)  New 
Information  concerning  Changes  to 
the  Management  Plan, 
Implementation.  Tongass  National 
Forest.  AK,  Due:  July  26.  1996. 
Contact  Beth  Pendleton  (907)  586- 
8700 

EIS  No.  960187.  Draft  EIS,  NOA.  NJ. 
MuUica  River — Great  Bay  National 
Estuarine  Research  Reserve 
Establishment.  Site  Designation  and 
Plan  Implementation,  Ocean,  Atlantic 
and  Burlington  Counties,  N|,  Due: 
June  10.  1996,  Contact:  Dolores 
Washington  (301)  71.1-3132  Ext.  113 

EIS  No.  960188.  Draft  EIS.  FRC.  CA. 
New  Don  Pedro  Reservoir  Project 
(NDPP)  IFERC.  No.  2:^99-024). 
Reservoir  Release  Requirements  for 
Fish.  Continuation  and  Maintenance. 
Issuance  of  Licenses.  Tuolumne  River 
and  San  foaquin  River  Turlock  and 
Maleslo  Irrigation  Districts,  Stanislaus 
County.  CA.  Due:  |une  10.  1996, 
Contact:  Monica  A.  Mavnard  (202) 
219-2652 

EIS  No.  960189.  Final  EIS.  FRC.  PR.  Eco 
Ele'ctnca  Liquefied  Natural  Gas  (LNC) 
Import  Terminal  and  Electric 


Cogeneration  Project,  Construction 
and  Operation,  Permits  and 
Approvals.  Guayanilla  Bay,  PR.  Due: 
May  28, 1996.  Contact:  Chris  Zerby 
(202^06-0111. 

Amended  Notices 

EIS  No.  960135.  Draft  EIS.  APH, 
Programmatic  EIS — Veterinary 
Services  (VS)  Programs. 
Implementation,  to  Detect,  Prevent, 
Control,  and  Eradicate  Domestic  and 
Foreign  Animal  Diseases  and  Pests, 
All  50  States  and  the  United  States 
Territories.  Due:  June  25,  1996. 
Contact:  Dr.  William  E.  Ketter  (301) 
734-8565. 
Published  FR  04-26-96— Review 

Period  Extended. 

Dated:  Apri"  22.  1996. 
B  Katherine  Biggs, 

Associatt;  Director,  SEPA  Compliance 
Division  Office  ofFedenil  Activities. 

|FR  Doc.  96-10391  Filed  4-25-96;  8.45  am) 

aiLUNO  COM  «a>o  ao  p 


(FRL-646a-4] 

Extension  of  tt>«  Policy  on 
Enforcement  of  RCRA  Sec.  3004(D 
Storage  Prohibition  at  Facilities 
Generating  Mixed  Radioactive/ 
Hazardous  Waste 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Policy  statement. 

SUMMARY:  EPA  is  announcing  a  limited 
extension  of  its  policy  (56  ITl  42730. 
August  29, 1991)  on  the  civil 
enforcement  of  the  storage  prohibition 
in  .sec.  3004(j)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
at  facilities  which  generate  "mixed 
waste"  regulated  under  both  the  RCRA 
subtitle  C  hazardous  waste  program  and 
the  Atomic  Energy  Act  (AEA).  The 
policy  affects  only  mixed  wastes  that  are 
prohibited  from  land  disposal  under  the 
RCRA  land  disposal  restrictions  (LDR) 
and  for  which  there  are  no  available 
options  for  treatment  or  disposal.  This 
action  renews  the  August  1991  policy 
for  an  additional  two  year  period  for 
some  mixed  wastes,  based  on  EPA's 
detennination  that  treatment  technology 
and  disposal  capacity  '  for  these  mixed 
wastes  are  still  not  available. 

Pursuant  to  the  terms  of  this  policy, 
EPA  will  treat  violations  of  section 


'  F(ir  purpo.ses  of  this  policy  slalement. 
dvailable  tiratm^nt  technology  and  disposal 
capatitv"  means  Inal  a  facility  is  commercially 
dvailfible  to  treat  or  dispose  of  a  particular  waste 
and  the  facility  has  either  (l|a  RCRA  permit  or 
interim  status;  12)  a  research,  development  and 
'iemonstralion  permit  under  40  CFR  270.65;  or  (3) 
a  land  tr«aunent  permit  under  40  CFR  270.63. 


3004(1)  involving  relatively  small 
volumes  of  waste  as  reduced  priorities 
among  EPA's  potential  civil 
enforcement  actions.  EPA's  primary 
concern  is  with  (1)  mixed  waste 
facilities  that  are  not  pursuing 
environmentally  responsible 
management  of  their  stored  mixed 
wastes,  especially  those  storing  large 
quantities  of  mixed  waste,  and  (2)  those 
that  are  storing  wastes  for  which 
treatment  technology  is  commercially 
available.  Generators  must  explore  all 
viable  treatment  and  disposal 
alternatives  during  the  next  two  years 
since  new  technologies  may  come  on 
line  at  any  time.  If  treatment  technology 
and  disposal  capacity  are  available,  it  is 
incumbent  upon  the  generator  to  use 
them.  EPA  anticipates  employing  RCRA 
§  3007  authority  to  ensure  that  this 
policy  is  not  abused,  with  particular 
focus  on  ensuring  that  emerging 
treatment  technologies  are  fully  utilized 
and  on  confirming  that  those  wastes  for 
which  no  treatment  exists  are  stored 
safely. 

EFFECTIVE  DATE:  April  21.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Hunt,  Federal,  State  and  Tribal 
Programs  Branch.  Office  of  Solid  Waste; 
Telephone  (703)  308-8762. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

A.  Mixed  Waste  and  the  LDR  Storage 
Prohibition 

"Mixed  wastes"  are  wastes  that 
contain  both  a  hazardous  waste 
component  regulated  under  Subtitle  C 
of  RCRA  and  a  radioactive  component 
consisting  of  source,  special  nuclear,  or 
byproduct  material  regulated  under  the 
AEA.  EPA  clarified  that  RCRA  applies 
to  wastes  which  contain  both  types  of 
components  on  July  3,  1986  (51  FR 
24504).  The  definition  of  mixed  waste 
was  added  to  the  RCRA  statute  by  the 
Federal  Facility  Compliance  Act  (FFCA) 
of  1992.  42  U.S.C.  6912,  6939,  and  6961. 
Mixed  wastes  are  a  subset  of  hazardous 
wastes,  and  as  such,  are  subject  to  the 
land  disposal  restrictions  in  40  CFR  Part 
268.  Currently,  most  mixed  wastes  are 
subject  to  the  LDRs,  except  for  some 
newly  listed  or  identified  hazardous 
wastes  that  are  mixed  with  AEA 
radioactive  materials  and  do  not  yet 
have  EPA  treatment  standards.  Certain 
newly  listed  wastes  that  are  mixed  with 
radioactive  materials,  and  soil  and 
debris  contaminated  with  certain 
hazardous  wastes  (which  also  may  be 
radioactive)  are  currently  subject  to 
variances  from  the  LDR  treatment 
standards  (See  40  CFR  268.38). 
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The  aspect  of  the  LDRs  affected  by  the 
policy  extension  set  forth  in  this  notice 
is  the  "storage  prohibition"  enacted  in 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  sec.  3004(j).  This 
provision  prohibits  any  storage  of  a  land 
disposal  prohibited  waste  (including 
mixed  waste]  except  "for  the  purpose  of 
the  accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment,  or 
disposal." 

The  storage  prohibition  has  relevance 
to  mixed  waste  management,  since  there 
ctirrently  is  only  one  facility  that  EPA 
is  aware  of,  Envirocare  of  Utah,  Inc., 
that  provides  disposal  capacity  for 
certain  types  (i.e.,  mainly  low  activity 
and  high  volume  mixed  wastes)  of 
commercially  generated  mixed  waste. 
Also,  there  are  limited  treatment  options 
for  much  of  the  mixed  waste  generated 
by  commercial  generators  (e.g.  nuclear 
power  reactors,  fuel  cycle,  and  materials 
licensees)  and  by  Federal  agencies.  EPA 
has  previously  concluded  that  storage  of 
a  waste  pending  development  of 
treatment  technology  does  not 
constitute  storage  to  accumulate 
sufficient  quantities  to  facilitate  proper 
treatment  or  disposal.  This 
interpretation  was  upheld  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  the  case  of  Edison 
Electric  Institute  v.  EPA,  996  F.2d  326 
(D.C.  Cir,  1993).  EPA.  however,  believes 
that  because  of  the  relatively  small 
quantities  of  mixed  waste  that  are 
generated  by  commercial  facilities 
(typically  two  55  gallon  drums  or  less 
per  year  per  facility),  there  has  not,  as 
yet.  been  sufficient  economic  incentive 
to  develop  and  operate  mixed  waste 
treatment  or  disposal  facilities  to 
address  many  types  of  mixed  waste. 
Therefore,  commercial  g^erators  may 
have  little  option  but  to  store  those 
wastes  for  which  treatment  technology 
or  disposal  capacity  is  not  yet  available. 
This  does  not  diminish  the  obUgation  of 
mixed  waste  generators  to  work  to 
develop  adequate  treatment  capacity. 

B.  Mixed  Waste  Treatment  Technology 
and  Disposal  Capacity 

Prior  to  issuing  the  1991  policy  (56  FR 
42730,  August  29, 1991)  on  the  civil 
enforcement  of  the  storage  prohibition, 
EPA  determined  that  inadequate 
treatment  technology  and  disposal 
capacity  existed  to  treat  or  dispose  of 
many  mixed  waste  streams.  This 
determination  was  supported  by  data 
from  several  surveys  conducted  by 
States  and  Regional  Low  Level  Waste 
Compacts,  by  information  available  in 
the  Office  of  Technology  Assessment's 
October,  1990  report  on  low-level  waste 
issues  ("Partnerships  Under  Pressure- 


Managing  Commercial  Low-Level 
Radioactive  Waste"),  and  by 
commenters  on  EPA  LDR  rulemakings. 

In  1992,  EPA  and  NRC  published  a 
joint  survey  on  commercial  generators 
entitled  "National  Profile  on 
Commercially  Generated  Low-Level 
Radioactive  Mixed  Waste"  (NUREG/CR- 
5938,  December,  1992).  This  survey 
supported  the  view  that  a  treatment 
capacity  shortfall  existed  for 
commercial  low-level  mixed  waste 
streams.  The  Profile  provided  a 
snapshot  of  the  commercial  low-level 
mixed  waste  universe  in  1990,  and  it 
estimated  a  treatment  capacity  shortfall 
of  at  least  12,000  cubic  feet  based  on  the 
treatment  demand  in  1990.  The 
treatment/disposal  capacity  assessment 
for  the  1992  Profile  was  based  upon 
information  from  several  companies  that 
are  still  treating  mixed  waste  (i.e., 
Diversified  Scientific  Services,  Inc. 
(DSSI),  NSSI  Recovery  Services,  Inc. 
(NSSI),  and  Perma-Fix  Enviroimiental 
Services  (PFF).  formerly  Quadrex 
Corporation.  In  addition,  two  companies 
had  plans  to  treat  mixed  waste, 
Envirocare  of  Utah,  Inc.  (Envirocare), 
and  Scientific  Ecology  Group,  Inc. 
(SEG).2  The  enforcement  policy  was 
extended  in  April,  1994  (59  FR  18813, 
April  20, 1994)  based  upon  an 
anticipated  improvement  in  treatment 
technology  and  disposal  capacity.  Some 
improvements  have  occurred  in  the 
interim  as  noted  in  a  Department  of 
Energy  (EOE)  study  of  available,  or  soon 
to  be  available,  treatment  technologies 
for  mixed  waste.  This  study  by  the 
National  Low-Level  Waste  Management 
Program  at  the  Idaho  National 
Engineering  Laboratory  was  published 
in  May  1995  under  the  title  "Mixed 
Waste  Management  Options:  1995 
Update"  (DOE/LLW-219)  and  includes 
treatment  options  and  waste  acceptance 
criteria  for  mixed  waste  management 
facilities  as  of  1994  (in  Appendices  C- 
1  through  C-4)  and  names  and  phone 
numbers  for  points  of  contact.  The 
update  describes  four  companies  that 
are  currently  accepting  and  treating 
mixed  wastes.  EPA  imderstands  that 
DSSI  in  Kingston,  Tennessee  incinerates 
most  types  of  liquid  mixed  wastes; 
Envirocare  in  Tooele  County,  Utah 
treats  high  volume  mixed  wastes  and 
provides  disposal  services  for  mixed 
waste;  PFF  in  Gainesville,  Florida 
processes  liquid  scintillation  materials 
for  incineration;  and  NSSI  in  Houston, 


'  Reference  in  this  policy  to  speciHc  companies 
providing  waste  trealtnent  or  disposal  should  not  be 
read  as  a  s[>eciric  endorsement  of  any  company  or 
technology  nor  as  conflrmation  that  the  technology 
offered  by  any  of  these  companies  is  appropriate  for 
a  particular  waste,  which  can  be  determined  only 
on  a  case  by  case  basis. 


Texas  processes  mixed  waste  for  off-site 
incineration  or  disposal.  In  addition,  the 
study  cites  Scientific  Ecology  Group, 
Inc.  (SEG)  in  Oak  Ridge,  Tennessee  as 
a  licensed  processor  of  radiologically 
contaminated  materials  which  has 
applied  for  a  RCRA  Part  B  permit  for 
treating  low- level  hazardous  wastes. 

The  study  also  lists  (page  4-19) 
several  treatment  technologies  being 
evaluated  by  IX)E  for  applicability  to 
treatment  and  disposal  of  mixed  low- 
level  radioactive  waste,  including 
biodegration,  freeze,  crystallization, 
biocatalytic  destruction  of  nitrates,  ion 
exchange  and  acid  leaching  for  mercury 
removal,  thermal  treatment  technologies 
for  waste  destruction  such  as  plasma  arc 
incineration  and  steam  reforming, 
thermal  vitrification,  and  tbermosplastic 
encapsulation.  In  addition,  EPA  has 
become  aware  of  an  emerging  treatment 
technology  which  has  been  developed 
by  Molten  Metal  Technology,  Inc.  in 
Waltham,  Massachusetts.  'Their  patented 
quantum  catalytic  extraction  process  for 
the  recycling  of  radiation  contaminated 
hazardous  wastes  was  tested  in  pilot 
demonstrations  of  the  technology  in 

1995,  and  has  been  recognized  as  a  Best 
Demonstrated  Available  Technology 
(BDAT)  and  a  viable  alternative  to 
incineration  for  some  hazardous  wastes. 
The  company  anticipates  a  facility  in 
Oak  Ridge,  Tennessee  will  be 
operational  in  1996. 

Recent  EPA  contact  with  company 
officials  sutetantiated  that  DSSI 
currently  has  excess  capacity  for 
thermal  treatment  of  liquid  mixed 
wastes  meeting  their  acceptance  criteria. 
NSSI,  a  RCRA  permitted  treatment, 
storage  and  disposal  facility  for 
radioactive,  hazardous  and  mixed 
wastes  which  accepts  only  private 
sector  wastes,  also  has  available 
capacity  for  mixed  wastes  meeting  its 
acceptance  criteria  according  to 
company  personnel.  NSSI  is  permitted 
for  all  EPA  waste  codes,  and  is  licensed 
for  all  radionuchdes,  including  special 
nuclear  material.  PFT,  formerly 
Quadrex,  has  current  treatment  capacity 
for  liquid  scintillation  coclctail  fluids 
and  ignitable  wastes,  and  plans  to  apply 
for  a  RCA  Part  B  permit  modification  to 
increase  the  number  of  waste  codes  it 
can  accept.  An  amendment  expanding 
PFF's  radiation  license  was  approved  in 

1996.  SEG  currently  accepts  radioactive 
waste,  and  intends  to  provide  mixed 
waste  treatment,  including  incineration, 
once  its  RCRA  permit  is  approved.  SEG 
may  have  some  treatment  capacity  on- 
line by  the  end  of  the  poUcy  extension 
period.  Envirocare  received  a  mixed 
waste  treatment  permit  in  1993.  It 
provides  treatment  and  land  disposal 
facilities  for  mixed  wastes  meeting  its 
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acceptance  criteria  and  the  radionuclide 
limitations  of  its  license  and  has 
capacity  to  treat  150  tons  of  waste  per 
day.  Thus,  there  has  been  some 
improvement  in  the  mixed  waste 
treatment  capacity  situation  in  the  past 
two  years. 

Based  on  the  "Mixed  Waste 
Treatment  Study"  prepared  for  the 
Electric  Power  Research  Institute  and 
finalized  in  early  1996.  EPA 
understands  that  there  are  still  some 
mixed  wastes  for  which  treatment 
technologies  or  disposal  facilities  may 
not  yet  be  available,  particularly  for 
nuclear  utilities.  The  study  was 
developed  to  provide  member  utilities 
with  updated  information  on  mixed 
waste  storage  and  emerging  treatment 
technologies,  including  catalytic 
extraction  process,  steam  reforming, 
vitrification,  and  supercritical  water 
oxidation.  Many  of  these  technologies 
appear  promising,  but  are  not  currently 
operational. 

In  an  effort  to  help  generators  locate 
mixed  waste  treatment,  storage,  and 
disposal  facilities  (TSDFs).  EPA  is 
developing  an  Interest  Home  Page  that 
lists  commercially  available  mixed 
waste  TSDFs.  This  list  should  not  be 
seen  as  complete  or  as  a 
recommendation  or  endorsement  of  any 
of  these  facilities.  This  list  only 
represents  those  companies  that  have 
expressed  an  interest  in  participating  in 
EPA's  Mixed  Waste  Internet  HomePage. 
EPA  does  not  endorse  or  promote 
technologies  or  companies  that  provide 
treatment,  storage,  or  disposal  capacity 
for  any  waste  including  mixed  waste. 
Companies  that  wish  to  participate 
should  contact  EPA  at  the  number  listed 
for  this  Federal  Register  notice. 

Thus.  EPA  is  providing  a  limited 
extension  of  the  enforcement  policy  for 
an  additional  two  years.  However,  this 
extended  policy  applies  only  to  those 
waste  streams  for  which  no  treatment 
technology  or  disposal  capacity  is 
available.  Generators  should  understand 
that  any  existing  treatment  technology 
or  disposal  capacity  must  be  used.  EPA 
does  not  intend  to  extend  this  policy  on 
a  routine  or  indeBnite  basis,  and  may 
withdraw  this  policy  at  any  time.  EPA's 
willingness  to  further  extend  the  1991 
policy  at  this  time  is  based  on  positive 
developments  in  treatment  technology 
and  disposal  capacity  during  the  past 
two  years. 

Prospects  for  new  mixed  waste 
treatment  technology  and  disposal 
capacity  continue  to  be  driven  largely 
by  the  treatment  needs  identiHed  by  the 
DOE,  since  DOE's  waste  volumes  dwarf 
those  of  the  commercial  set:tor.  The  next 
few  years  will  be  significant  for  bringing 
on-line  the  facilities,  the  processes,  and 


capacities  identified  in  the  site-specific 
treatment  plans  required  by  the  Federal 
Facility  Compliance  Act  for  managing 
IXDE's  significant  mixed  waste 
inventories.  EPA  expects  that  the 
commercial  and  governmental 
generators  affected  by  this  policy 
extension  will  also  be  beneficiaries  of 
the  statutory  and  market  forces  that  are 
currently  addressing  the  treatment 
capacity  issues  within  the  DOE 
complex.  Therefore,  a  two  year  limited 
extension  of  this  policy  should  foster 
greater  coordination  of  the  solutions  to 
the  treatment  capacity  shortfall  that 
affects  all  generators. 

C.  Need  for  Generators  To  Explore 
Treatment  and  Disposal  Options 

The  land  disposal  restrictions  found 
in  Title  40  CFR  Part  268  require 
generators  to  treat  hazardous  wastes  to 
specified  treatment  standards.  EPA 
emphasizes  that  generators  must 
continue  to  explore  all  viable  treatment 
alternatives  during  this  extension  since 
new  technologies  may  come  on  line  at 
any  time.  Generators  should  be  prepared 
to  demonstrate  their  good  faith  efforts  at 
locating  available  capacity  for  each  of 
their  mixed  wastes.  In  addition, 
generators  should  also  explore  the 
potential  benefits  of  consolidating  their 
wastes  with  like  wastes  from  other 
generators,  and  developing  or  procuring 
treatment  capacity  to  address  more 
efficiently  the  waste  streams  that  are 
pooled  in  this  fashion.  The  option  of 
consolidating  the  management  of  DOE 
and  commercially  generated  wastes  has 
been  a  topic  of  much  discussion 
between  DOE  and  those  interests 
responsible  for  developing  and 
regulating  new  commercial  low-level 
radioactive  waste  facilities.  EPA  urges 
the  continuation  of  these  discussions, 
and  the  participation  of  the  commercial 
generator  interests  in  the  debate. 

II.  Sununory  of  Policy 

A.  Storage  Prohibition  Policy  Extension 

In  this  notice,  EPA  is  announcing  a 
limited  extension  of  its  policy  (56  FR 
42730.  August  29. 1991)  on  civil 
enforcement  of  the  storage  prohibition 
in  section  3004(j)  of  RCRA  at  facilities 
which  generate  limited  quantities  of 
mixed  wastes.  This  policy  does  not 
apply  to  those  mixed  wastes  for  which 
treatment  technology  and/ or  disposal 
capacity  is  currently  available  or 
becomes  available  during  the  effective 
period  of  this  extension.  This  policy  is 
not  final  agency  action,  but  is  intended 
solely  as  guidance.  It  is  not  intended, 
nor  can  it  be  relied  upon,  to  create  any 
rights  enforceable  by  any  party  in 
litigation  with  the  United  States.  EPA 


officials  may  decide  to  follow  the  policy 
provided  in  this  extension  or  to  act  at 
variance  with  the  policy,  based  on  an 
analysis  of  specific  site  circumstances. 
The  Agency  also  reserves  the  right  to 
change  this  policy  at  any  time  without 
public  notice.  EPA  reserves  the  right  to 
take  any  and  all  actions  provided  under 
RCRA  with  respect  to  activities  at 
hazardous  waste  facilities  and  against 
persons  who  handle  hazardous  waste. 
The  intent  of  the  policy  published  on 
August  29, 1991  was  to  explain  how 
RCRA  section  3004(j)  storage  violations 
involving  mixed  wastes  fit  within  the 
Agency's  civil  enforcement  priorities.  At 
that  time,  there  was  no  available 
treatment  technology  or  disposal 
capacity  for  most  of  the  mixed  wastes 
prohibited  from  land  disposal. 
Treatment  technology  or  disposal 
capacity  is  still  unavailable  for  some  of 
these  mixed  wastes  as  well  as  for 
additional  mixed  waste  that  became 
subject  to  the  land  disposal  prohibitions 
during  the  initial  extension  of  the  mixed 
waste  policy  (April  20. 1994  to  April  20. 
1996).  Generators  and  storers  of  these 
wastes  continue  to  find  it  impossible  to 
comply  with  the  section  3004(j)  storage 
prohibition  for  some  of  their  mixed 
waste,  for  which  there  are  no  available 
options  for  treatment  or  disposal.  At  the 
same  time,  however,  generators  of  the 
affected  mixed  waste,  through  prudent 
waste  management  practices,  are 
required  to  store  their  mixed  wastes  for 
the  limited  duration  of  this  policy 
extension  in  a  manner  that  poses 
minimal  risk  to  public  health  or  the 
environment.  Responsible  management 
practices  should,  therefore,  minimize 
the  environmental  risks  from  these 
section  3004(j)  storage  violations. 

For  mixed  waste  generators  who  are 
storing  mixed  wastes  in  an 
environmentally  responsible  manner  as 
described  in  this  policy  where  no  viable 
treatment  technology  or  disposal 
capacity  exists  or  becomes  available 
during  this  extension,  EPA  considers 
the  violations  of  RCRA  section  3004(j) 
involving  relatively  small  volumes  of 
waste  to  be  reduced  priorities  among 
EPA's  potential  civil  enforcement 
actions.  Any  enforcement  activity 
arising  from  violations  of  section  3004(j) 
at  these  facilities  will  generally  focus  on 
determining  whether  these  generators 
are  managing  their  mixed  wastes  in  an 
environmentally  responsible  manner 
and  whether  they  are  storing  wastes  for 
which  treatment  technology  is 
commercially  available  (for  example, 
most  liquid  mixed  wastes).  EPA's 
primary  concern  is  with  mixed  waste 
generators  that  are  not  managing  their 
stored  mixed  wastes  in  an 


environmentally  responsible  manner, 
especially  those  storing  large  quantities 
of  mixed  waste. 

This  policy  extension  is  limited  in 
duration,  and  terminates  on  April  20, 
1998.  During  the  j>eriod  that  this  policy 
is  in  effect,  EPA  will  again  evaluate  data 
that  becomes  available  on  generation, 
treatability,  and  treatment  technology 
and  disposal  capacity  for  the  mixed 
wastes  affected  by  this  policy.  EPA  may 
address  the  issue  of  mixed  waste 
regulation  under  a  supplemental 
proposal  on  HWIR  mixed  waste  exit 
criteria.  Mixed  waste  facilities  should 
keep  apprised  of  developments  in  this 
area.  The  Agency  strongly  encourages 
those  managing  mixed  waste  to 
expeditiously  explore  and  develop 
additional  treatment  technologies  and  to 
provide  data  to  EPA  concerning  the 
availability  of  capacity. 

As  EPA  explained  in  the  August  1991 
policy,  the  Agency  recognizes  a  variety 
of  indicators  of  environmentally 
responsible  operation  in  determining 
the  civil  enforcement  priority  of  section 
3004(j)  storage  violations  at  particular 
mixed  waste  generator  facilities.  EPA 
believes  that  all  of  the  factors  described 
in  the  1991  policy  remain  relevant  to 
mixed  waste  generators  during  the 
period  of  this  extension,  except  for  the 
participation  in  the  EPA/NRC  profile 
which  has  been  completed.  These 
factors  are  described  in  Section  IV  of 
this  document. 

B.  Limitations  on  Scope 

This  policy  affects  only  the  civil 
judicial  and  administrative  enforcement 
priorities  that  would  arise  solely  from 
the  act  of  storing  LDR  mixed  wastes  in 
contravention  of  RCRA  seaion  3004(j). 
The  policy  is  also  limited  in  scope  to 
those  mixed  waste  streams  for  which 
treatment  technology'  or  disposal 
capacity  is  not  available.  The  mixed 
wastes  covered  by  this  policy  must  be 
mixed  wastes  when  generated:  for 
example,  a  generator  may  not 
commingle  distinct  hazardous  and 
radioactive  waste  streams  in  order  to 
come  within  the  scope  of  this  policy. 

EPA  intends  that  this  policy  apply 
both  to  the  mixed  wastes  generated 
during  the  term  of  the  policy,  and  to 
existing  inventories  of  mixed  wastes 
already  in  storage.  The  policy  does  not 
cover  other  violations  of  RCRA  storage 
requirements,  such  as  the  storage 
facility  standards  of  Subparts  I  through 
L  and'DD  of  40  CFR  Parts  264 
(permitted  facility  standards)  or  265 
(interim  status  facility  standards),  or 
their  State  equivalents.  EPA  emphasizes 
that  this  policy  does  not  affect  any 
requirement  under  RCRA  to  obtain  a 
storage  permit,  which  is  generally 


required  if  mixed  wastes  are  stored  for 
greater  than  90  days.  The  policy  does 
not  extend  to  potential  criminal 
violations  of  RCRA,  for  which 
prosecutorial  discretion  rests  solely 
with  the  United  States  Attorney 
General. 

EPA  intends  to  apply  this  policy  to 
executive  branch  federal  facilities, 
except  facilities  owned  or  of>erated  by 
the  Department  of  Energy  or  by  the  joint 
Navy/DOE  Naval  Nuclear  Propulsion 
Program  (NNPP).  The  just-expired 
policy  extension  did  not  apply  to  any 
executive  branch  federal  faciUty  because 
section  102(c)  of  the  Federal  Facility 
Compliance  Act  (FFCA),  Public  Law 
102-386  (October  6.  1992)  (not 
codified),  delayed  the  waiver  of 
sovereign  immunity  with  respect  to 
fines  and  penalties  for  violations  of 
RCRA  section  3004(i)  involving  storage 
of  mixed  waste  for  three  years  from 
October  1992  to  October  1995.  The 
protection  from  fines  and  penalties 
obviated  the  need  for  applying  this 
policy  to  executive  branch  federal 
facilities.  Because  the  protection  from 
fines  and  penalties  has  now  expired, 
executive  branch  federal  facilities  are  in 
the  same  situation  as  private  facilities 
that  generate  and  store  mixed  waste. 
Therefore.  EPA  believes  it  is  appropriate 
to  apply  this  policy  to  executive  branch 
federal  facilities  in  the  same  manner 
and  to  the  same  extent  as  it  applies  to 
private  facilities. 

EPA  will  not  apply  this  policy  to  DOE 
or  to  NNPP  facilities.  For  DOE  and 
NNPP  facihtJes,  the  delay  of  the  waiver 
of  sovereign  immunity  from  fines  and 
penalties  for  RCRA  section  3004(j) 
violations  continues  beyond  October 
1995.  so  long  as  DOE  and  NNPP  are  in 
compliance  with  the  requirements  of 
FFCA  section  102(c)(3)(B).  Section 
102(c)(3)(B)  requires  DOE  and  NNPP  to 
be  in  compliance  with  an  approved  plan 
to  develop  treatment  capacities  and 
technologies  to  treat  a  facility's  mixed 
waste  and  an  order  requiring 
compliance  with  such  plan  issued  in 
accordance  with  RCRA  section  3021(b). 
EPA  believes  that  with  respect  to  DOE 
and  NNPP,  enforcement  of  RCR.A 
section  3004(j)  should  be  based  on 
RCRA  section  3021.  and  not  on  the 
terms  of  this  policy. 

C.  Effects  of  Violations 

This  policy  affects  only  the  civil 
enforcement  priority  that  EPA  will 
generally  assign  to  section  3004(j) 
storage  violations  where  the  conditions 
of  this  policy  have  been  met.  If, 
however,  a  facility  inspection  or  other 
information  reveals  significant  RCRA 
violations — other  than  of  section 
3004(j) — or  a  pattern  of  violations  which 


evidence  a  disregard  for  compliance 
with  the  RCRA  hazardous  waste 
regulations.  EPA  may  attach  a  greater 
priority  to  all  violations — including 
storage  of  mixed  waste  in  violation  of 
section  3004(j)— at  that  facility.  In 
addition,  if  treatment  technology  and/or 
disposal  capacity  are  available,  it  is 
incumbent  upon  the  generator  to  use  it. 
EPA  anticipates  employing  RCRA 
section  3007  authority  to  ensure  that 
this  pohcy  is  not  abused,  with  (Articular 
focus  on  ensuring  that  appropriate 
emerging  treatment  technologies  and 
disposal  capacity  are  fully  utilized  and 
on  confirming  that  those  wastes  for 
which  no  treatment  exists  are  stored 
safely. 

ni.  Applicability 

This  policy  applies  to  EPA 
enforcement  activities  in  ail  States  in 
which  mixed  waste  falls  within  the 
jurisdiction  of  RCRA.  It  is  not  applicable 
in  States  where  mixed  waste  is  not 
regulated  under  RCRA,  i.e..  in  States 
with  final  authorization  which  lack 
specific  EPA  approval  of  mixed  waste 
regulatory  programs.  In  those  States 
where  the  State,  as  well  as  EPA.  has 
authority  to  enforce  the  LDRs.  this 
policy  affects  only  the  EPA  enforcement 
programs. 

RCRA  mixed  waste  jurisdiction 
applies  in  States  which  are 
unauthorized  for  the  "base"  RCRA 
program  (i.e.,  which  do  not  have  final 
authorization).  As  of  March  15.  1996, 
seven  States  and  Territories  have  not 
received  RCRA  base  authorization. 
These  States  and  Territories  are;  Alaska. 
American  Samoa,  Hawaii,  Iowa. 
Northern  Mariana  Islands.  Puerto  Rico, 
and  Virgin  Islands.  This  policy  applies 
in  these  States  and  Territories,  where 
the  EPA  Regional  Offices  administer 
both  the  base  RCIL^  mixed  waste 
program  and  the  LDRs. 

RCRA  mixed  waste  jurisdiction 
extends  as  well  to  authorized  States  that 
have  been  additionally  authorized 
specifically  for  RCRA  mixed  waste 
programs.  As  of  March  15,  1996.  one 
Territory  and  38  States  are  authorized  to 
implement  RCRA  mixed  waste 
programs.  These  States  and  Territory 
are:  Alabama.  Arizona.  Arkansas, 
California,  Colorado.  Connecticut. 
Florida.  Georgia.  Guam.  Idaho.  Illinois, 
Indiana,  Kansas.  Kentucky.  Louisiana, 
Michigan,  Minnesota.  .Missouri 
Mississippi,  Montana.  Nebraska. 
Nevada.  New  Hampshire.  New  Me.>Lico, 
New  York,  North  Carolina.  North 
Dakota,  Ohio.  Oklahoma,  Oregon.  South 
Carolina.  South  Dakota.  Tennessef . 
Texas,  Utah.  Vermont,  Washington, 
Wisconsin,  and  Wyoming.  The  RCRA 
section  3004(j)  storage  prohibition  is  an 
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element  of  the  LDRs  enacted  in  the 
Hazardous  and  Solid  Waste 
Amendments  (HSVVA)  of  1984.  HSVVA 
requires  EPA  to  implement  the  LX)R 
provisions  as  they  apply  to  mixed  waste 
until  the  authorized  States  receive 
approval  from  EPA  to  implement  the 
LDR  provision  in  Ueu  of  the  Aj^ency 
EPA  therefore  implements  the  LDRs. 
and  this  policy  applies,  in  the  States 
with  authorized  RCR.\  mixed  waste 
programs,  until  the  States  have  also 
been  authorized  for  their  LDR  programs. 

As  of  March  15.  1996.  30  States  and 
one  Tcmtor>  with  mi.xed  waste 
programs  had  received  final 
authorization  to  implement  LDRs 
covering  solvents  and  dioxins,  and  22 
States  and  one  Territory  have  also 
received  final  authorization  for  or  have 
adopted  EPA's  LDR  rules  through  the 
Third  Third,  The  30  States  and  one 
Terntorv'  are:  Alabama,  Arizona, 
Arkansas,  California.  Colorado, 
Comiecticut.  Florida.  Georgia,  Guam. 
Kansas,  Idaho.  Illinois.  Michigan. 
Minnesota,  Missouri,  Mississippi, 
Nevada.  New  York.  North  Carolina,  Now 
Mexico.  North  Dakota.  Ohio,  Oklahoma, 
Oregon,  South  Carolina,  Tennessee, 
Texas,  Utah,  Vermont,  Wisconsin  and 
Wyoming.  These  States'  approved  LDR 
authorities  include  State  law 
counterparts  to  the  RCRA  section 
3004(j)  storage  prohibition.  .\s  these 
States  and  Territories  have  independent 
authority  to  enforce  the  LDRs  and 
section  3004(j).  EPA's  enforcement 
policy  IS  not  binding  on  them. 
Therefore.  faciUty  owners  and  operators 
should  consult  with  the  responsible 
officials  in  these  States  for  clarification 
on  these  States'  policy  with  respect  to 
storage  of  LDR  prohibited  mixed  waste. 

During  the  term  of  this  policy, 
additional  States  may  receive 
auttionzation  for  mixed  waste  or  LDR 
programs  Facility  owners  and  operators 
should  track  the  authoriza'ion  status  of 
their  State  programs  in  order  to 
ascertain  whether  thev  are  covered  by 
this  policy,  or  whether  other  restrictions 
based  on  State  law  might  apply  tu 
mixed  waste  storage. 

IV.  Highlights  of  Extended  Enforcement 
Policy 

In  order  to  demonstrate  that  they  are 
paisuing  environmentally  responsible 
management  of  their  mixed  wastes  {and 
there for^■  should  b-^  accorded  a  reduced 
civil  t'H forcemeat  prioritv  for  sec 
3004(|)  violations),  fatiliiy  owner/ 
operators  generating  mixed  wastes 
should  be  undert.iking  at  least  the 
following  steps. 


A.  Inventory  and  Compliance 
Assessment  of  Storage  Areas 

Records  should  be  maintained 
identifying  each  physical  location  or 
unit  where  mixed  waste  is  stored,  and 
identifying  the  method  of  storage  [i.e., 
container  or  tank,  see  40  CFR  264.73(b) 
or  265.73(b)l.  An  inspection  of  these 
storage  areas  for  compliance  with 
applicable  RCRA  standards  for  storage 
methods,  including  an  assessment  of 
compliance  with  the  storage  facility 
standards  of  40  CFR  Part  264  or  Part  265 
(interim  status).  Subparts  I-J  and  DD.  or 
the  State  counterparts  to  these  standards 
should  be  performed  regularly  (see  40 
CFR  264.15  or  265.15).  The  facility 
records  should  contain  the  results  of  the 
inspections  as  required  by  40  CFR 
264.73(b)(5)  or  265.73(b)(5).  EPA 
encourages  facility  owner/operators  to 
take  action  promptly  to  correct  any 
deficiencies,  since  EPA  expects  to  focus 
its  enforcement  efforts  regarding  section 
3004(j)  violations  on  those  situations 
where  an  inspection  or  other 
information  reveals  significaftit  RCRA 
violation(s),  or  a  pattern  of  violations 
that  indicate  a  disregard  for  compliance 
with  the  RCRA  Subtitle  C  requirements. 

B.  Identification  of  Mixed  Wastes 

Facility  owner/operators  should 
maintain  sufficient  information  to 
identify  their  mixed  wastes.  The 
identification  should  include  the  RCRA 
waste  codes  for  the  hazardous 
components,  the  source  of  the 
hazardous  constituents  and  discussion 
of  how  the  waste  was  generated  (if 
known),  the  generation  rate  and 
volumes  of  mixed  wastes  in  storage,  and 
any  process  information  reUed  upon  to 
identify  mixed  wastes  or  make 
determinations  that  wcistes  are 
prohibited  by  the  LDRs  (See  40  CFR 
264.73  or  265.73). 

C.  Waste  Minimization  Plans 

EPA  understands  that  many  mixed 
wa.ste  generators  and  facility  owner/ 
operators  are  undertaking  active 
measures  to  avoid  the  generation  of 
mi.xed  wastes.  Each  mixed  waste 
generator  and  facility  owner/operator 
should  develop  a  waste  minimization 
plan  (See  58  FR  31114.  May  28.  1993. 
for  guidance),  and  retain  the  plan  at  the 
farilitv.  The  plan  should  address 
prncfjss  changes  that  can  be  made  to 
reduce  or  eliminaU;  mixed  wastes, 
methods  to  minimize  the  volume  of 
regulated  wastes  through  better 
segregation  of  materials,  and 
substitution  uf  non-hazardous  materials. 
The  plan  should  include  a  schedule  for 
impjementation.  projections  of  volume 
reductions  to  be  achieved,  and 


assumptions  that  are  critical  to  the 
accomplishment  of  the  projected 
reductions. 

D.  Good  Faith  Efforts 

This  policy  is  limited  in  scope  to 
those  LDR-prohibited  mixed  wastes  for 
which  no  treatment  technology  or 
disposal  capacity  is  available.  As  stated 
earlier,  EPA  recognizes  that  commercial 
treatment  technology  and  disposal 
capacity  do  not  exist  for  some  types  of 
mixed  waste.  However,  since  additional 
treatment  technology  or  disposal 
capacity  may  become  available  in  the 
future,  facility  owner/operators  should 
be  prepared  to  demonstrate  that  good 
faith  efforts  have  been  undertaken  to 
ascertain  whether  treatment  technology 
and  disposal  capacity  is  available  for 
each  of  their  mixed  wastes  and  to  utilize 
such  treatment  technology  and  disposal 
capacity. 

Dated:  April  19,  1996. 

Elliott  P.  Laws. 

Assistant  Administntor.  Office  of  Solid  Waste 
and  Emergency  Response. 

Michael  M.  Stahl. 

Acting  Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 
[FR  Doc.  96-10380  Filed  4-25-96;  8:45  am) 
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[FRL-6463-6] 

Gulf  Of  Mexico  Program  Issue 
Committee  and  Technical  Advisory 
Committee  Co-Chairs  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting  of  the  Issue 
Committee  and  Technical  Advisory 
Conunittee  Co-Chairs  of  the  Gulf  of 
Mexico  Program. 

\ 

SUMMARY:  The  Gulf  of  Mexico  Program's    \ 
Issue  Committee  and  Technical  \ 

Advisory  Committee  Co-Chairs  will 
hold  a  meeting  at  the  Naval  Research 
Laboratory  Main  Conference  Room. 
Stennis  Space  Center.  Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Giattina.  Director,  Gulf  of 
Mexico  Program  Office.  Building  1103. 
Room  202.  John  C.  Steimis  Space 
Center.  Stermis  Space  Center.  MS 
39529-6000, at (601)  688-3726. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Issue  Committee  and  Teclmical 
Advisory  Committee  Co-Chairs  of  the 
Gulf  of  Mexico  Program  will  be  held 
May  15-16.  1996.  at  the  Naval  Research 
Laboratory-  Main  Conference  Room. 


Stennis  Space  Center,  Mississippi.  The 
committee  will  meet  from  10:00  a.m.  to 
4:30  p.m.  on  May  15  and  from  8:30  a.m. 
to  3:00  p.m.  on  May  16.  Agenda  items 
will  include:  Program  Status  (Update), 
Director's  Perspective  (Overview).  Co- 
Chairs  Perspective,  and  Program 
Priorities.  The  meeting  is  open  to  the 
public. 

James  D.  Giattina, 
Director,  Gulf  of  Mexico  Program. 

Draft  Agenda—  KVTAC  Co-Chair  Workshop, 
May  15-16. 1996 

Wednesday.  May  15 

•  Welcome  &  Introduction  of  Participants 

10:00  am 

•  Program  Status  (Update) 

•  Director's  Perspective  (Overview) 
— Director's  Vision 

— Observed  Program  Strengths  and 

Weaknesses 
— Lessons  Learned  (Past  Ecosystem 

Management  Experiences) 
— Practical  Future  Concepts/Challenges/ 

Solutions 

•  Co-Chairs  Persjjective  (Roundtable 

Discussion) 
— Observed  Program  Strengths  and 

Weaknesses 
— Reaction  to  Future  Concepts/Challenges/ 

Solutions 
— Appropriate  Future  Role  of  the 

Committees 

•  Adjourn  for  the  day — 4:30  pm 

•  Director's  Social — 6:00  pm 

(A  sampling  of  the  Gulfs  sustainable 
resources!) 

Thursday.  May  16 

•  Program  Priorities — 8:30  am 

— Review  of  Goals  and  Objectives 
— Establish  Consensus  on  Future 
Committee  Roles  &  Responsibilities 

•  Workshop  Summary  (Director 

Facilitated)— 2:00  pm 
— Summarize  Workshop  Agreements 
— Establish  Follow-up  Steps/ Actions 

•  Workshop  Adjourned — 3:00  pm 

(FR  Doc.  96-10386  Filed  4-25-96;  8:45  am] 
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[OPP-00432:  FRL-6364-5] 

Standard  Operating  Procedure  for 
Measuring  Cholinesterases  in 
LatMFatory  Rats  and  Dogs  Exposed  to 
Non-Rever8it>le  Cholinesterase 
lnhlt)itors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  EPA  is  making  available  for 
public  comment  Standard  Operating 
Procedures  (SOP)  for  measuring 
cholinesterases.  This  SOP  specifies  the 
details  of  a  clinical  methodology  for 
performing  cholinesterase  enzyme 


assays  in  tissues  taken  from  laboratory 
rats  and  dogs.  This  SOP  is  limited  in 
scope  to  the  measurement  of 
cholinesterase  levels  in-control  animals 
and  in  animals  ex-posed  to  a  non- 
reversible cholinesterase  inhibitor.  This 
method  is  essentially  the  EUman 
procedure  (1961),  with  the  stipulation 
that  specific  parameters  be  tightly 
controlled  (e.g.  pH.  wavelength, 
substrate  concentration,  etc.). 
DATES:  Written  comments  must  be 
received  on  or  before  May  28, 1996.. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  in 
triplicate  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C), 
Environmental  Protection  Agenc>',  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person:  Bring  comments  to:  Rm.  1132, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASQI  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00432."  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  imder 
■'SUPPLEMENTARY  INFORMA'HON.' 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Prognims,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  819B,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  (703)  305-5369  or  305- 
7351;  e-mail: 
jaeger.bruce@epamail.epa.gov. 


Copies  of  the  SOP  may  be  obtained  by 
contacting:  By  mail:  Public  Docdiet  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  or  for 
courier  pick-up:  Office  location  and 
telephone  number:  Rm.  T132,  CM  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  (703)  305-5805  or  305- 
5454.  By  internet:  e-mail  requests  to; 
opp-docket@epamail.epa.gov.  The  SOP 
is  also  electronically  available  on  EPA's 
gopher  server  (gopher://gopher.epa.gov) 
and  the  world  wide  web  (www) 
(http://www.epa.gov)  under  the  heading 
"Rules.  Regulations  and  Legislation". 
SUPPLEMENTARY  INFORMATION:  A  public 
record  has  been  established  for  this 
notice  under  docket  number  "OPP- 
00432"  (FRL-5364-5)  (includii^ 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
informaiton  claimed  as  CBI.  is  available 
for  inspection  from  8:00  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  public  record  is 
located  in  Rm.  1132.  Public  Response 
and  Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
F*rotection  Agency.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-<iocket@epamai  l.ep>a.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subiects 

Environmental  protection. 
Dated:  April  18. 1996. 

Stephanie  R.  Irene, 

Acting  Director,  Health  Effects  Dixision. 
Office  of  Pesticide  Programs 

[FR  Doc.  96-10384  Filed  4-25-%:  8:45  am) 
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[PF-«49:  FRL-635*-7] 

Various  Pesticide  and  Food/Feed 
Tolerance  Petitions;  Amendments  and 
Filings 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  initial 
filings  and  amendments  of  pesticide 
petitions  (PP),  filing  of  food  and  feed 
additive  petitions  (FAP)  all  proposing 
the  establishment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  agricultural 
commodities. 

DATES:  Comments,  identified  by  'he 
docket  number  [PF-6491  must  be 
received  on  or  before  May  28.  1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7306C;).  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubhcly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 


electronic  mail  (e-mail)  to:  OPP- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASQI  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-649].  No  CBI  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Library. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW  .  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Manager 


Office  location/letephone  number 


Address 


Rick  Keigwin  (PM  10)     |  Rm  214,  CM  #2,  703-305-6788,  e-nnail;  keigwin.rick@epamail.epa.gov 


Robert  Forest  (PM  14) 
DenrMS  Edwards  (PM 

19). 
Teresa  Stowe  (PM  22) 
Joanne  I.  MHIer  (PM 

23). 
Rotjert  J  Tayky  (PM 

25). 


Rm.  219.  CM  #2,  703-30&-6600.  e-mail:  fofestrobcrt@epamai.epa.gov. 
Rm.  266A.  CM  #2.  703-305-6386,  e-mail:  edwards.dennis@epamail.epa.gov. 

Rm.  229,  CM  #2,  703-306-7740,  e-mail:  stowe.teresa@epamailepa.90v. 
Rm.  237.  CM  «2,  703-3O&-7830.  e-mail:  miller.)oanr>e@epamail.epa.gov. 

Rm.  245,  CM  #2,  703-305-6027.  e-mail:  taykx.robert@epamail.epa.gov. 


1921  Jefferson  Davis  Hwy. 
lington,  VA.  . 
I  Do. 

I  Do. 

Do. 
Do. 

Do. 


Ar- 


SUPPt.EMENTARY  INFORMATION:  EPA  has 

received  pesticide  and  feed  additive 
petitions  .as  follows  proposing  the 
establishment  and/or  amendment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 

Initial  Filings 

1  PP  5F449n  E.I.  du  Pont  dt*  Nemours 
&  Co.,  P.O  Box  B00S8,  Wilmington,  DE 
19880-0038,  proposes  to  amend  40  CFR 
180  445  to  increase  the  tolerance  for 
residues  of  the  herbicide  niethvl 
211111(4.6  diniethoxy-pyrimidin-2- 
yljaminol  carbonyliaininolsulfonvli 
methyl jbenzoate  tn  0.5  ppni  in  or  on  the 
raw  agricultural  commodity  nee  straw. 
The  petition  was  suhst'quently  amended 
to  revise  the  tolerance  iovel  to  0.3  ppin 
(PM23) 

2  PP  5F4547  .American  CyanainKl 
Co..  Agricultural  Research  Center,  P  O 
Box  400.  Princeton.  N!  08541-0400. 
proposes  to  amend  40  CFR  IHO  20*^  by 
revising  the  established  tolerance  for  the 
residues  of  the  inset  tn  !ile  plmrdte  (()  U- 

diethvi 
S((ethylthio)methy!lphosphc)iodithiiite 


and  its  cholinesterase-inhibiting 
metabolites  in  or  on  the  raw  agricultural 
commodity  beans,  succulent  at  0.1  ppm 
and  beans,  dried  at  0  1  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  chromatograph 
equipped  wtih  a  flame  photometric 
detector.  (PM  14) 

3.  PP  6E4679.  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Phildelphia,  PA  19106-2399,  proposes 
to  amend  40  CFR  180.842  by 
establishing  a  tolerance  for  the  residues 
of  the  insecticide  Benzoic  acid  (3,5- 
dirnnthyl-,l-(l-(l.l-diniethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide  in  or  on  the 
raw  agricultural  commodity  wine  grapes 
at  0.5  ppm.  The  proposed  analytical 
inethfjd  for  determining  residues  is 
MPLC  separation  with  UV  detection. 
(PM  10) 

4  PPHF4649  American  Cyanamid 
Co  .  P.O.  Box  400.  Princeton  NJ  08543- 
0400.  proposes  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for  the 
residues  of  the  herbicide  AC  299.2f.3,( 
r)-2-i4.5-dihydi'o-4-methyl-4-(l- 
methvlethvl)-5-oxo-lH-imidazol-2-yll-5- 


(methoxymethyl)-3-pyridinecarboxylate 
acid  in  or  on  soybeans  at  0.1  ppm.  The 
proposed  analyiical  method  for 
determining  residues  is  HPLC.  (PM  25) 

5.  PP  6F4676.  ISK  Bioscience 
Corporation.  5966  Heisley  Road,  P.O. 
Box  8000,  Mentor,  OH  44061-8000 
proposes  to  amend  40  CFR  180.275  by 
establishing  a  tolerance  for  the  residues 
of  the  fungicide  Chlorothalonil 
(tetrachloroisophthalonitrile)  and  its 
metabolite.  4-hydroxy-2.5,6- 
trichloroisophthalonitrile  in  or  on  the 
raw  agricultural  commodity  non-bell 
peppers  at  5.0  ppm.  (PM  22) 

6.  PP  6F4680.  Drexel  Chemical  Co. 
P.O.  Box  13327  Memphis.  TN  38113- 
0327,  proposes  amending  40  CFR 
180.106  by  estabUshing  a  tolerance  for 
residues  of  the  herbicide  diuron  (3- 
(3.4dichlorophenyl)-l.l-dimethylurea) 
in  or  on  the  raw  aqricultural  commodity 
catfish  at  1  part  per  million  The 
analyiical  method  is  liquid 
chro'motography  (HPLC).  fPM  25) 

7.  FAP  6F4682.  Gustafson. 
Incorporated,  P.O.  Box  669965.  Dallas. 
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Texas  75266-0065,  proposes  to  amend 
40  CFR  180.472  by  establishing  a 
regulation  to  permit  the  residues  of  the 
insecticide/miticide  imidacloprid 
(l,[chloro-3-pridinyl)methyl-N-nitro-2- 
imidazolidinimine  on  the  raw 
agricultural  commodities  field  com, 
forage  at  0.10  ppm,  field  com,  fodder  at 
0.20  ppm  and  field  com,  grain  at  0.05 
ppm. 

8.  PP  6H5743.  Agrevo  Environmental 
Health,  95  Chestnut  Ridge  Rd.. 
Montvale,  N)  07645  proposes  to  amend 
40  CFR  parts  185  and  186  by 
establishing  tolerances  at  3  ppm  for 
residues  of  the  insecticide  d-trans- 
chrysanthemum  monocarboxylic  acid 
ester  of  dl-2-allyl-4-hydroxy-3-methyl-2- 
cyclopenten-1-one  in  or  on  all  food 
items  in  food  handling  establishments 
and  all  feed  handling  establishments 
when  apphed  in  accordance  with 
conditions  prescribed  in  the  pesticide 
petition.  (PM  10) 

A  record  has  been  established  for  this 
mlemaking  under  docket  number  [PF- 
649]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubhc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
mlemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  mlemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  mlemaking  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 


Agricultural  commodities.  Animal 
feeds,  and  Pesticide  and  pests. 

Dated:  April  11. 1996. 
Stephne  L.  Johnson, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[PR  Doc.  9fr-10252  Filed  4-25-96:  8:45  ami 
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Proposed  Prospective  Purchaser 
Agreement  for  the  Former  Vygen 
Corporation  and  Olin  Corporation 
Facilities  at  the  Fields  Broolc 
Superfund  Site;  42  U.S.C.  9622(h) 

AQENCY:  U.S.  Environmental  Protection 
Agency  ("U.S.  EPA"). 
ACTION;  Proposal  of  Prospective 
Purchaser  Agreement  for  the  former 
Vygen  Corporation  and  Olin 
Corporation  facilities  at  the  Fields  Brook 
Superfund  Site. 

SUMMARY:  U.S.  EPA  proposes  to  address 
the  prospective  purchase  by  Vision 
Properties,  Inc.  ("the  Settling 
Respondent")  of  the  Vygen  property 
("the  Prof>erty"),  which  contains  the 
former  Vygen  Corporation  and  Olin 
Corporation  facilities  at  the  Fields  Brook 
Superfund  site  ("the  Site")  in  Ashtabula 
County,  Ohio.  The  Site  consists  of 
Fields  Brook  and  its  watershed  and 
contains  a  number  of  industrial  facilities 
including  the  former  Vygen  and  Olin 
facilities.  U.S.  EPA  intends  to  enter  into 
a  Prospective  Purchaser  Agreement 
("Agreement")  with  the  Settling 
Respondent  in  order  to  address  the 
potential  liability  of  the  Settling 
Respqjident.  The  key  terms  and 
conditions  of  the  Agreement  may  be 
briefly  summarized  as  follows:  (1)  The 
Settling  Respondent  agrees  to.  in  regard 
to  the  Property,  (a)  collect  and  remove 
all  existing  sediment  from  within  the 
existing  storm  sewers  and  the  concrete 
pond  and  bring  such  sediment  to  an 
acceptable  off-site  landfill,  and  upgrade 
the  storm  sewers  on  the  Property  to 
prevent  Property  contamination  from 
having  an  easy  route  for  release  to 
Fields  Brook;  and/or  (b)  collect  and 
remove  all  existing  sediment  from  the 
concrete  pond,  plug  all  existing  storm 
sewers  and  storm  drainage  outflow 
pipes  and  if  Settling  Respondent  also 
plans  to  replace  the  existing  storm 
sewer  system  with  a  stormwater 
drainage  system,  it  shall  avoid  areas  of 
the  Property  which  have  been 
contaminated  from  previous  site 
activities;  (2)  the  Settling  Respondent 
agrees  to  grant  to  EPA  and  Ohio  an 
irrevocable  right  of  access  at  all 


reasonable  times  to  the  Property  and  to 
any  other  property  to  which  access  is 
required  for  the  implementation  of 
response  actions  at  the  Site,  for  the 
purposes  of  performing  and  overseeing 
response  actions  at  the  Site  under 
Federal  law;  and  (3)  U.S.  EPA  affords 
the  Settling  Respondent  a  covenant  not 
to  sue  or  take  any  other  civil  or 
administrative  action  against  SettUng 
Respondent  for  any  and  all  civil  liability 
for  injunctive  rehef  or  reimbursement  of 
response  costs  pursuant  to  Section  106 
or  107(a)  of  CERCLA,  42  U.S.C.  9606  or 
9607(a)  with  respect  to  the  Existing 
Contamination.  The  Site  is  on  the 
National  Priorities  List  (NPL)  and 
further  response  activities  at  the  Site  ar^ 
contemplated,  but  these  activities  are 
not  anticipated  to  involve  the  Vygen 
and  Olin  facilities. 

DATES:  Comments  on  the  prop>osed  AOC 
must  be  received  by  U.S.  EPA  on  or 
before  May  28. 1996. 
ADDRESSES:  A  copy  of  the  proposed 
AOC  is  available  for  review  at  U.S.  EPA. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  Please  contact 
Michael  Berman  at  (312)  886-6837. 
prior  to  visiting  the  Region  5  office. 

Comments  on  the  proposed  AOC 
should  be  addressed  to  Michael  Berman. 
Office  of  Regional  Counsel,  U.S.  EPA. 
Region  5,  77  West  Jackson  Boulevard 
(Mail  Code  CS-29A),  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Berman  at  (312)  886-6837.  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  pursuant  to  Section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i),  for 
comments  on  the  proposed  AOC. 
Comments  should  be  sent  to  the 
addressee  identified  in  this  notice. 
Valdas  V.  Adamkus. 

Regional  Administrator.  L'.S  Environmental 
Protection  Agency.  Region  5 
[PR  Doc.  96-10387  Filed  4-25-96:  8:45  am] 
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FEDERAL  COMIMUNICATIONS 
COMiMSSION 

Notice  of  Put>lic  Information 
Collections  tieing  Reviewed  by  the 
Federal  Communications  Commissiort; 
Comments  Requested 

April  18.  1996 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
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following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
Information  shall  have  practical  utility; 
(hi  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  |une  25.  1996.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorolhv  Conwav,  Federal 
Communications.  Room  234,  1919  M 
St  .  NVV.,  Washington.  DC  20554  or  via 
internet  to  dcon\/ay@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conwav  at  202-418-0217  or  via  internet 
at  dcnnway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  .Vumber.  3060-0573. 

Form  .Vo..  FCC  Form  394  Application 
for  Franchise  Autohority  ("LF.A") 
Consent  to  Assignment  or  Transfer  of 
Control  of  Cable  Television  Franchise. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,000  (1,000 
system  owners  +  1,000  LFAs). 

Estimated  Time  Per  Response:  1-5 
hours.  Burden  to  cable  system  owners  is 
estimated  to  be  an  average  of  5  hours 
per  application.  We  estimate  that  50% 
owners  will  contract  out  the  burden  of 
filing  and  that  it  will  take  1  hour  to 
coordinate  inforn>ation  with  those 
contractors.  The  remaining  50%  will 
emplov  in  house  staff  to  complete  the 
application.  500  applications  (50% 
contracted  out)  x  1  hour  =  500  hours. 


500  applications  (50%  in  house)  x  5 
hours  =  2,500  hours.  Burden  for  owners 
=  500  +  2,500  =  3,000  hours. 

Burden  to  LFAs  is  estimated  to  be  an 
average  of  4  hours  to  review  each 
application.  This  burden  was  previously 
treated  as  a  third  party  requirement  and 
was  not  reported  by  the  Commission. 
We  now  include  this  burden  in  this 
collection's  inventory.  1,000 
applications  x  4  hours  =  4,000  hours. 

Total  Annual  Burden:  Total  burden 
for  all  respondents:  3.000  +  4.000  = 
7,000  hours. 

Cost  to  respondents:  $377,000. 
Printing  and  postage  costs  are  estimated 
at  $2  per  application  x  1,000  =  $2,000. 
Assistance  by  outside  legal  counsel  will 
be  paid  at  an  average  of  $150/hour  for 
50%  of  the  Form  394  applications. 
Sl50/hour  x  500  appUcalions  x  5  hours 
per  application  =  $375,000.  Total 
annual  cost  burden  to  respondents  = 
$2,000  +  $375,000  =  $377,000. 

Needs  and  Uses:  On  3/15/96,  the 
Commission  adopted  an  Order  in  CS 
Docket  No.  96-56,  Implementation  of 
Sections  202(f).  202(i)  and  301(i)  of  the 
Telecommunications  Act  of  1996. 
Among  other  things,  this  order 
eliminates  the  three-year  holding 
requirement  of  cable  systems  and 
reduces  ownership  restrictions  for  cable 
systems.  Though  there  are  no  revisions 
necessary  to  FCC  Form  394  to  reflect  the 
Commission's  new  rules,  its  use  as  an 
information  collection  requirement  has 
been  modified  because  potential 
respondents  now  may  include 
broadcasters  and  multichannel 
multipoint  distribution  service 
providers  other  than  cable  operators. 
The  FCC  Form  394  is  used  to  apply  for 
LFA  approval  to  assign  or  transfer 
control  of  a  cable  television  system.  The 
data  are  used  by  the  LFAs  to  restrict 
profiteering  transactions  and  other 
transfers  that  are  likely  to  adversely 
affect  cable  rates  or  service  in  the 
franchise  area. 

Federal  Communications  Commission. 
William  F.  Calon. 
Acting  Secretary. 

IFR  Doc  96-10297  Filed  4-25-96:  8:45  am) 
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Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
For  Extension  Under  Delegated 
Authority  5  CFft  1320  Authority, 
Comments  Requested 

April  17,  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 


Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
followdng  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  The  FCC  is 
reviewing  the  following  information 
collection  requirements  for  possible  3- 
year  extension  under  delegated 
authority  5  CFR  1320,  authority 
delegated  to  the  Commission  by  the 
Office  of  Management  and  Budget 
(OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  25, 1996.  If 
vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234,  1919  M 
St.,  NW.,  Washington.  DC  20554  or  via 
internet  to  dconway@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  Number:  3060-0546. 

Title:  76.59  Modification  of  Television 
Market. 

Type  of  Review:  Extension  of  approval 
of  existing  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  150. 

Estimated  Time  Per  Response:  1-20 
hours. 

Total  Annual  Burden:  1,575  hours. 
The  Commission  estimates  the  average 


burden  to  file  a  request  for  modification 
of  a  television  market  is  20  hours  per 
request.  We  estimate  that  75  (50%  of 
entities)  will  use  in-house  legal  staff  to 
file  requests;  while  75  (50%  of  entities) 
will  contract  out  the  use  of  legal 
assistance  at  an  average  burden  of  1 
hour  per  filing  to  coordinate 
information  with  contracted  out  legal 
assistance.  The  burden  for  this 
collection  is  therefore:  (75  x  20  hours) 
+  (75  X  1  hour)  =  1,575  hours. 

Tofoy  Costs  to  Respondents:  $226,500. 
Respondents  that  use  contracted  out 
legal  assistance  will  pay  $150  per  hour 
for  this  assistance.  75  x  20  hours  @  $150 
=  $225,000.  Also,  all  respondents  will 
incur  postage  and  stationery  costs  of  $10 
per  filing.  150  filings  x  $10  =  $1,500. 

Needs  and  Uses:  On  3/11/93.  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  Nos.  92-259,  90- 
4  and  92-295,  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Broadcast 
Signal  Csirriage  Issues.  Among  other 
things,  this  Report  and  Order,  pursuant 
to  Section  614(h)(1)(C)  of  the  Cable  Act 
of  1992.  created  procedures  to  enable 
the  Commission  to  add  communities  to 
or  subtract  communities  from  a  station's 
television  market  to  better  reflect 
marketplace  conditions  following  a 
written  request.  Section  76.59  requires  a 
television  station  or  cable  operator  to 
file  a  written  request  to  modify  a 
television  station's  must-carry  market. 
Television  stations  and  cable  operators 
are  to  follow  the  process  specified  in 
Section  76.7  Petitions  for  Special  Relief. 
The  information  derived  from  this 
collection  has  been  used  by  the 
Commission  to  determine  whether  a 
television  station's  must-carry  market 
should  be  modified. 

Federal  Communications  Commission. 

Williun  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  96-10299  Filed  4-25-96;  8:45  am) 
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Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

April  18. 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 


currently  valid  control  numt)er  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  28, 1996.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB  725  17th  Street.  NW.. 
Washington,  DC  20503  or 
fain_t@al  .eop.gov. 

FOR  FURTHER  INFORMATION  COMTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OAffl  Approval  Number:  3060-0685. 

Title:  Annual  Updating  of  Maximum 
Permitted  Rates  for  Regulated  Cable 
Services. 

Form  No.:  FCC  Form  1240. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  State.  Local  or  Tribal 
Governments. 

Number  of  Respondents:  8,475.  (5,475 
cable  operators  and  3,000  local 
franchise  authorities  ("LFAs"). 

Estimated  Time  Per  Response:  1-15 
hours. 

Total  Annual  Burden:  88,459  hours. 
Burden  for  operators:  We  estimate  that 
25%  of  operators  will  contract  out  the 
burden  of  fihng  and  that  it  will  take  1 
hour  to  coordinate  information  with 
those  contractors.  The  remaining  75%  of 
operators  are  estimated  to  employ  in 
house  staff  to  complete  the  filing.  1,369 
filings  (25%  contracted  out)  x  1  hour  = 


1,369  hours.  4,106  filings  (75%  in 
house)  X  15  hours  =  61,590  hours. 

Additionally.  76.933(g)(2)  states:  If  an 
LFA  has  taken  no  action  within  the  90- 
day  review  period,  then  the  proposed 
rates  may  go  into  effect  at  the  end  of  the 
review  period,  subject  to  a  prospective 
rate  reduction  and  refund  if  the  LFA 
subsequently  issues  a  written  decision 
disapproving  any  portion  of  such  rates. 
However,  if  an  opera ft»r  inquires  as  to 
whether  the  LFA  intends  to  issue  a  rate 
order  after  the  initial  review  period,  the 
LFA  or  its  designee  must  notify  the 
operator  of  its  intent  in  this  regard 
within  15  days  of  the  operator's  inquin.'. 

We  estimate  this  will  occur  in  25%  of 
the  instances  when  Form  1240s  are  filed 
by  cable  operators  with  their  LFAs.  25% 
of  3,000  =  750  inquiries  at  an  estimated 
1  burden  for  each  inquir)'  =  750  hours. 
Total  burden  hours  to  operators  =  1.369 
+  61,590  +  750  =  63,709  hours. 

Burden  to  LFAs:  The  Commission 
estimates  there  will  be  3,000  FCC  Form 
1240s  filed  with  LFAs,  annually. 
Average  LFA  reviewing  time  for  each 
FCC  Form  1240  is  estimated  to  be  8 
hours.  3,000  x  8  hours  =  24,000  burden 
hours. 

Additionally,  we  estimate  750 
responses  to  operator  requests  pursuant 
to  76.933(g)(2).  750  notifications  at  an 
estimated  1  burden  hour  for  each 
notification  =  750  hours.  Total  burden 
hours  to  LFAs  =  (3,000  x  8  hrs.)  +  (750 
X  1  hr.)  =  24.750  hrs. 

Total  burden  hours  for  all 
respondents  =  63,799  +  24,750  =  88,549 
hours. 

Costs  for  Respondents:  $2,084,450. 
We  estimate  an  annual  purchase  of 
4,000  diskette  versions  of  FCC  Form 
1240  @  $'i  per  diskette  =  $20,000. 
Printing,  photocopying  and  postage 
costs  incurred  by  respondents  is 
estimated  to  be  $2  per  form  (5,475 
filings  X  $2)  =  $10,950.  We  estimate 
Form  1240  assistance  will  be  performed 
by  legal  and  accounting  contractors  at 
an  average  of  $100/hour  for  25%  of  the 
filings.  $100/hour  x  1,369  filings  (25% 
of  Form  1240  filings)  x  15  hours  = 
$2,053,500 

Total  respondent  costs:  $20,000  ■*■ 
$10,950  +  2,053,500  =  $2,084,450 

Needs  and  Uses:  Cable  operators 
submit  FCC  Form  1240  to  their 
respective  LFAs  upon  certification  to 
regulate  basic  service  tier  rates  and 
associated  equipment;  or  with  the 
Commission  (in  situations  where  the 
Commission  has  assumed  jurisdiction). 
The  Form  1240  is  also  filed  with  the 
Commission  pursuant  to  the  cable 
programming  service  tier  rate  complaint 
process.  The  data  will  be  used  by  the 
Commission  and  LFAs  to  adjudicate 
permitted  rates  for  regulated  cable 
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services  and  equipment,  for  the  addition 
of  new  programming  tiers  and  to 
account  for  the  addition  and  deletion  of 
channels  and  the  allowance  for  pass 
through  of  external  costs  and  costs  due 
to  inflation. 

0MB  Approval  No.:  3060-0233. 

Tide:  Part  36.  Jurisdictional 
Separations  Procedures. 

Form  No.:  N/A. 

Type  of  Review:  E^ctension  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  3.090. 

Estimated  Time  Per  Response:  20 
hours. 

Total  Annual  Burden:  61.800. 

Costs  to  Respondents:  There  are  no 
costs  in  addition  to  preparing  the 
information  requested  incurred  by 
respondents. 

Needs  and  Uses:  Telephone 
companies  are  required  to  submit  data 
annually  to  the  National  Exchange 
Carrier  Association  for  the  filing  of 
access  tariffs.  State*br  local  telephone 
companies  who  want  to  participate  in 
the  federal  assistance  program  must 
make  certain  informational  showings  to 
demonstrate  eligibility. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting.  Secretary. 

|FR  Doc.  96-10298  Filed  4-25-96;  8:45  am| 
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FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability:  Hanover  Run/ 
Myrtle  Point,  St  Mary's  County,  MD 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Hanover  Run/ 
Myrtle  Point,  located  in  California,  St. 
Mary's  County.  Maryland,  is  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below.  This  Notice  supersedes  the 
previous  Notice  affecting  this  property 
which  was  published  in  the  Federal 
Register  on  December  27,  1995  (60  FR 
67000)  by  the  Resolution  Trust 
Corporation. 

DATES:  Written  notice  of  serious  interest 
to  purchase  or  effect  other  transfer  of  all 
or  any  portion  of  this  property  may  be 
mailed  or  faxed  to  the  FDIC  until  July 
25, 1996. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 


maps,  may  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  R.  Allen 
Smith,  Federal  Deposit  Insurance 
Corporation,  Southeast  Service  Center, 
100  Colony  Square,  Suite  2300,  Box  68, 
Atlanta,  Georgia  30361.  (404)  881-5167; 
Fax (404)  881-5190. 

SUPPLEMENTARY  INFORMATION: 
The  Hanover  Run/Myrtle  Point  property 
is  located  on  Patuxent  Boulevard  north 
of  Maryland  Route  4  and  south  of  Mill 
Creek  and  the  Patuxent  River,  St.  Mary's 
County,  Maryland.  The  site  consists  of 
approximately  500  acres  of  undeveloped 
land  that  is  almost  completely  forested. 
This  property  contains  wetlands,  salt 
ponds,  archaeological  resources  of  early 
native  American  culture,  and  two  17th 
century  plantations  near  the  colonial 
port  of  Harveytown.  The  northern  and 
eastern  portions  of  the  site  which  border 
the  Patuxent  River,  Sam  Abel  Cove,  Mill 
Creek,  and  Little  Kingston  Creek  are 
situated  within  undeveloped 
floodplains.  The  Hanover  Run/Myrtle 
Point  property  is  adjacent  to  Clark's 
Landing  which  is  managed  by  the 
Department  of  Recreation  and  Parks  of 
St.  Mary's  County  for  recreational 
purposes.  A  portion  of  this  property  is 
covered  by  an  option  to  purtJiase  in 
favor  of  a  third  party  as  set  forth  in  that 
certain  Contract  for  Sale  lietween  Route 
347  Realty  Corporation  and  Kingston 
Creek  Development  Corporation  dated 
December  30, 1986,  and  as  further 
described  in  that  certain  Opinion  and 
Order  of  Court  dated  January  31, 1992, 
in  a  cause  entitled  "Route  347  Realty 
Corporation  vs.  Myrtle  Point  Limited 
Partnership"  (Case  No.  CA  90-40), 
recorded  among  the  Land  Records  of  St. 
Mary's  County  in  Liber  870,  folio  136. 
This  property  is  covered  property 
within  the  meaning  of  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  July  25, 1996  by 
the  Federal  Deposit  Insurance 
Corporation  at  the  appropriate  address 
stated  above. 

Eligible  Entities 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and, 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 


Form  of  Notice 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 

RE:  Hanover  Run/Myrtle  Point 
Federal  Register  Publication  Date:  April 
26, 1996 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Public  Law  101-591,  section 
10(b)(2).  (12  U.S.C.  1441a-3(b)(2)), 
including,  for  qualified  organizations,  a 
determination  letter  from  the  United 
States  Internal  Revenue  Service 
regarding  the  organization's  status 
under  section  170(h)(3)  of  the  U.S. 
Internal  Revenue  Code  (26  U.S.C. 
170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g..  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
santuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C. 
1441a-3(b)(4)),  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered 
by  each  purpose(s)  including  a 
delcaration  of  entity  that  it  will  accept 
the  placement,  by  the  FDIC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  April  18.  1996. 
Federal  Deposit  Insurance  Corporation. 
|«rry  L.  Langley, 
Executive  Secretary. 

IFR  Doc.  96-10333  Filed  4-25-96;  8:45  am) 
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Notice  of  Agertcy  Meeting;  Sunshine 
Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  April  23, 
1996,  the  Board  of  Directors  of  the 
Federal  Eteposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities, 


and  (2)  an  administrative  enforcement 
proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  Ms.  Susan 
F.  Krause,  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  obser\'ation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9){A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  April  24,  1996. 
Federal  Deposit  Insurance  Corporation 
Valerie  J.  Best. 
Assistant  Executive  Secretary. 
IFR  Doc.  96-10570  Filed  4-24-96;  3:24  pm] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1108-OR1 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1108-DR),  dated  March  20, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  March  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recover)'  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  20,  1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  etseq.),  as  follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama 
resulting  from  severe  storms,  flooding,  and 
tornadoes  on  March  5-6, 1996.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance,  and  Hazard  Mitigation  may  be 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Dallas,  Macon,  and  Montgomery  Counties  for 

Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

James  L.  Witt, 

Director 

(FR  Doc.  96-10372  Filed  4-25-96:  8:45  am] 

WLUNG  COOE  C71S-02-P 


[FEMA-110e-DR] 

Maine;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
1106-DR),  dated  March  13.  J996.  and 
related  determinations. 
EFFECTIVE  DATE:  March  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recover)-  Directorate,  Federal 


Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPt-EMENTARY  INFOmiATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  13. 1996,  the  President  declared 
3  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine,  resulting 
frt)m  severe  storms,  ice  )ams,  and  flooding  on 
January  19.  1996.  through  Februar>  6. 1996. 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergenc>'  Assistance  Act  ("the  Stafford 
Act").  1,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  thatYederal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  .^ssistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Kevin  Merli  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  Tollowing 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Piscataquis.  Somerset,  and  Waldo  Countie?. 

for  Public  Assistance  and  Hazard 

Mitigation 
(Catalog  of  Federal  DomestiL  Assistance  .No. 
83.516.  Disastt-r  .Assistance! 
James  L.  Witt. 
Director. 

[FR  Dot.  96-10373  Filed  4-25-9C;  8:45  ara| 
BILUNC  COOE  6718-4)2-P 


FEDERAL  HOUSING  FINANCE  BOARD 

Announcing  An  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10:00  a. m,  Tuesday, 
April  30.  1996. 
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PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.VV  .  Washington,  D.C.  20006. 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Federal  Home  Loan  Bank  of  Dallas 
Proposal  to  Certify  the  Texas 
Department  of  Housing  and 
Community  Affairs  as  a  Nonmember 
Mortgagee. 

•  Discussion  of  Federal  Home  Loan 
Bank  System  Legislation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202) 408-2837. 

Rita  I.  Fair, 

Managing  Diirctor 

[FR  Doc  9&-10479  Filed  4-24-96;  10:36  ami 

BILUNO  CODE  (72»-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bant(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  mspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  expr*;ss  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  (  ompany  complies  with  the 
standards  in  section  4  of  the  HHC  Act. 
including  wliethfr  the  acquisition  of  the 
nonbanking  conipanv  can  "reasonably 
he  exptK.tffi  to  produi  e  benefits  to  the 
public,  such  as  greater  convenieiu  e, 
increased  I  ntnpetition,  or  gams  m 
efficiency,  that  outweigh  possible 
adverse  effetls.  such  as  undue 
i;oncentration  of  resouries,  df»t;reased  or 
unfair  competition,  confiicts  of 
interests,  or  unsou.nd  hankini;  practices" 


(12  use.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizmg  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  20. 1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  I.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Security  Banc  Corporation, 
Springfield.  Ohio;  to  acquire  100 
percent  of  the  voting  shares  of  CitNat 
Bancorp,  Inc..  Urbana.  Ohio,  and 
thereby  indirectly  acquire  Citizens 
National  Bank  of  Urbana,  Urbana.  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  22,  1996. 
Jennifier ).  Jolinson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-10301  Filed  4-25-96;  8:45  am) 

WLUNO  COM  eMO-01-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
May  1.  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets. 
NW  ,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  4.52-3204.  You  may  call 
(202)  4,t2-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meetiiii^,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
M:heduled  for  the  meeting. 


Dated:  April  24,  1996. 
Jenniiier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  96-10478  Filed  4-24-96;  9:48  ami 

BOJJNO  COOe  U1(M)1-I> 


FEDERAL  TRADE  COMMISSION 

Extension  of  Time;  Comprehensive 
Review  of  "Made  in  USA "  Claims 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Extension  of  time  for  filing 
public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission"  or  "FTC") 
is  conducting  a  comprehensive  review 
of  "Made  in  USA"  claims  in  product 
advertising  and  labeling.  As  part  of  its 
review,  the  Commission  invited 
representatives  of  consumers,  industry, 
government  agencies,  and  other  groups 
to  attend  a  public  workshop  to  exchange 
views.  On  December  19, 1995,  the 
Commission  announced  that  the  public 
workshop  would  be  held  on  March  26 
and  27, 1996,  and  invited  interested 
parties  to  file  requests  to  participate  in 
the  workshop.  The  Commission  stated 
that  it  would  hold  the  record  of  the 
proceeding  open  until  April  30, 1996,  to 
allow  participants  and  other  interested 
parties  to  submit  clarifying  or  rebuttal 
information.  The  Commission 
conducted  the  public  workshop  on 
March  26  and  27,  1996.  In  response  to 
requests  by  participants  during  the 
workshop,  the  Commission  extends  the 
period  for  submitting  clarifying  or 
rebuttal  information. 
DATES:  Written  comments  will  be 
accepted  until  June  30. 1996. 
ADDRESSES:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary.  Federal 
Trade  Commission.  Room  159.  Sixth 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
public,  all  comments  also  should  be 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5'/*  or  a  3V2  inch 
computer  diskette,  with  a  label  on  the 
diskette  stating  the  name  of  the 
commenter  and  the  name  and  version  of 
the  word  processing  program  used  to 
create  the  document.  (Programs  based 
on  DOS  are  preferred.  Files  from  other 
operating  systems  should  be  submitted 
in  ASCII  text  format  to  be  accepted.) 
Individuals  filing  comments  need  not 
submit  multiple  copies  or  comments  in 
electronic  form.  Submissions  should  be 
captioned:  "Made  in  USA  Policy 
Comment,"  FTC  File  No.  P894219. 
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FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Grossman,  Attorney,  Division  of 
Advertising  Practices.  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission,  Washington,  DC  20580, 
telephone  202-326-3019,  or  Kent  C. 
Howerton,  Attorney,  Division  of 
Enforcement.  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission. 
Washington,  DC  20580,  telephone  202- 
326-3013. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

As  part  of  a  comprehensive  review  of 
its  legal  standard  regarding  the  use  of 
unqualified  "Made  in  USA"  claims  in 
product  advertising  and  labeling,  on 
October  18, 1995.  the  Commission 
published  a  notice  soliciting  public 
comments.  The  notice  also  stated  that 
the  Commission  would  hold  a  public 
workshop  at  a  date  to  be  announced  in 
a  later  notice.  60  FR  53922.  On 
December  19,  1995.  the  Commission 
announced  that  the  public  workshop 
would  be  held  on  March  26  and  27. 
1996,  and  that  the  Commission  would 
hold  the  record  of  the  proceeding  open 
until  April  30,  1996  for  workshop 
participants  and  other  interested  parties 
to  submit  clarifying  or  rebuttal 
comments  on  the  issues  discussed  at  the 
workshop. 

The  workshop  was  conducted  at  the 
Commission's  headquarters  building  in 
Washington,  DC  on  March  26  and  27, 
1996.  At  the  conclusion  of  the 
workshop,  several  participants 
requested  that  the  Commission  extend 
the  deadline  for  submission  of  clarifying 
and  rebuttal  comments  to  allow 
participants  to  work  together  on  joint 
comments,  feedback,  and  possible 
proposals. 

In  light  of  the  complexities  of  the 
issues  presented,  the  Commission  has 
determined  that  an  extension  of  the 
comment  period  is  appropriate. 
Therefore,  to  allow  all  interested  parties 
the  opportxmity  to  supply  the 
Commission  with  additional  written 
data,  views  and  arguments,  the 
Commission  grants  an  extension  of  the 
comment  period  to  June  30, 1996. 

II.  Alternative  Standards  Addressed 
During  the  Public  Workshop 

Participants  in  the  workshop  'vere 
invited  to  discuss  the  Commission's 
current  legal  standard  regarding  the  use 
of  unqualified  "Made  in  USA"  claims, 
alternatives  to  the  current  legal 
standard,  and  how  domestic  content 
claims  should  be  measured  under  any 
future  standard.  The  heart  of  the 
workshop  was  the  participants' 
discussion  of  three  primary  options  that 


emerged  for  standards  regarding 
unqualified  "Made  in  USA"  claims:  (1) 
the  All  or  Virtually  All  Standard;  (2)  a 
Percentage  Content  Standard  [e.g., 
50%);  (3)  and  the  Substantial 
Transformation  Standard. 

Under  the  "all  or  virtually  all" 
standard,  sellers  may  label  their 
products  'Made  in  USA"  only  if  all  or 
virtually  all  of  the  component  parts  of 
their  goods  were  made  in  the  United 
States  and  all  or  virtually  all  of  the  labor 
in  assembling  their  goods  was 
performed  in  the  United  States.  A 
"percentage  content"  standard  is  a  cost- 
based  or  value-added  standard  that 
focuses  on  the  percent  of  domestic 
content  and  labor  of  a  particular  good. 
Under  this  type  of  standard,  a  product 
could  be  labeled  "Made  in  USA"  if  it 
was  made,  for  example,  with  at  least 
50%  domestic  parts  and  labor.  The 
"substantial  transformation"  standard  is 
based  on  the  U.S.  Customs  Service's  test 
for  the  marking  of  foreign  goods. 
Substantial  transformation  occurs  when, 
as  a  result  of  processes  performed  in  a 
particular  country,  a  new  article 
emerges  with  a  new  name,  use  and 
character.  Once  the  Customs  Service 
considers  an  article  to  be  substantially 
transformed  in  the  United  States,  the 
article  need  not  be  marked  with  a 
country  of  origin. 

in.  Supplemental  Questions  for 
Comment 

During  the  extended  period  for 
submitting  written  clarifying  or  rebuttal 
information,  the  Commission  invites 
interested  parties  also  to  comment  on 
the  following  supplemental  questions. 
The  Commission  appreciates  that,  in 
response  to  its  October  18,  1995  notice, 
a  number  of  commenters  submitted 
evidence  of  consumer  perceptions  in 
support  of  their  comments.  In 
commenting  on  particular  standards, 
definitions,  or  approaches  to  "Made  in 
USA"  claims  and  on  terms  that  might  be 
used  to  denote  a  lesser  or  different  level 
of  domestic  content  than  a  broad  "Made 
in  USA"  claim,  comments  should 
explain  how  such  standards, 
definitions,  approaches,  or  terms  relate 
to  consumer  perceptions. 

1.  All  or  Virtually  All  Standard 

A.  At  the  workshop,  some 
participants  suggested  that  for  the  "all 
or  virtually  all  standard"  to  be  practical, 
it  would  have  to  be  more  clearly 
defined.  One  possible  definition  of  "all 
or  virtually  all"  that  was  suggested 
would  require  that  marketers  look  only 
one  step  (or  two  steps)  back  in  the 
manufacturing  process  to  determine  the 
origin  of  the  components  of  a  product, 
and  would  exclude  raw  materials. 


Would  that  formulation  be  appropriate 
and  practical?  Would  it  provide 
adequate  guidance  to  marketers?  What 
are  the  advantages  and  disadvantages  of 
such  a  circumscribed  standard 
compared  with  simply  requiring  that  all 
or  virtually  all  of  the  components  and 
subcomponents  of  a  product  be  made  in 
the  U.S.?  Are  there  other  formulations 
that  the  Commission  should  considec? 

B.  How  far  back  in  the  manufacturing 
process  is  it  appropriate  to  look  to 
determine  the  origin  of  the  components 
or  materials  comprising  the  product? 

i.  What  constitutes  a  "step"  back  in 
the  manufacturing  process? 

ii.  Is  there  a  single  definition  of  a  step 
back  that  can  be  used  across  products  or 
industries? 

iii.  Is  the  nature  of  a  step  back 
different  for  products  that  are  comprised 
of  separate  components  than  for 
products  that  do  not  have  separate  parts 
but  instead  go  through  stages  of 
processing? 

iv.  Does  how  far  back  it  is  appropriate 
to  look  depend  upon  the  nature  of  the 
product,  e.g.,  whether  the  product  is 
simple  or  complex? 

v.  If  the  Commission  were  to  adopt  an 
"all  or  virtually  all"  standard,  would  it 
be  appropriate  to  permit  marketers  to 
look  only  one  step  back  in  determining 
the  origin  of  components?  Are  there 
products  for  which  this  approach  would 
mask  a  significant  amount  of  foreign 
content?  If  so,  what  products  or  types  of 
products?  Alternatively,  is  there  a  point 
in  the  production  process,  e.g.,  one  step, 
two  steps,  or  further  back,  at  which 
most  of  the  domestic  content  of  a 
product  would  be  included? 

vi.  What  would  it  cost  firms  to 
support  an  "all  or  virtually  all"  standard 
if  they  were  only  required  to  look  back 
one  step  in  the  manufacturing  process? 
What  would  the  cost  be  with  a  two  step 
back  approach  or  one  that  required  the 
producer  to  look  even  further  t)ack  in 
the  manufacturing  process? 

C.  Should  raw  materials  be  excluded 
in  calculating  domestic  content? 

i.  If  so.  how  should  "raw  material"  be 
defined?  Should  it  include  only  those 
items  that  are  naturally  occurring?  Is 
steel,  for  example,  a  raw  material,  or 
only  iron  ore?  How  about  leather  versus 
a  tanned  cow  hide  versus  a  raw  hide' 

ii.  Does  it  matter  if  the  raw  materials 
constitute  a  significant  percentage  of  the 
product's  value? 

D.  Should  "virtually  all"  be  further 
defined?  One  alternative  would  be  to 
quantify  it  as  a  percentage  of  the 
product  [e.g.,  90%  or  95%).  Another 
alternative  would  be  to  consider  it 
equivalent  to  "de  minimis"  foreign 
content.  Which  approach  is  preferable? 


18602 


Federal  Register  /  Vol.  61.  No.  82  /  Friday,  April  26,  1996  /  Notices 


Are  there  other  alternatives  that  should 
be  considered? 

2.  Percentage  Content  Standard  (e.g. 
50%  I 

A.  What  specific  percentage  threshold 
for  domestic  content  should  a  product 
have  to  meet  to  be  considered  "Made  in 
USA  "'  What  is  the  basis  for  choosing 
that  threshold?  How  does  it  relate  to 
consumer  perception? 

B.  What  costs  should  be  included 
(and  which  excluded)  in  calculating  a 
product's  domestic  content? 

C.  Is  the  percentage  of  domestic 
content  of  a  product  likely  to  fluctuate 
significantly  over  time  because  of 
currency  fluctuations  or  because  of 
routine  changes  in  sourcing  for  certain 
inputs?  If  so.  is  there  a  way  to  address, 
for  marking  purposes,  any  uncertainty 
caused  by  such  fluctuations?  Does  the 
impact  of  such  fluctuations  change  with 
the  level  of  permitted  foreign  content? 
For  example,  is  the  impact  of  such 
fluctuations  greater  or  lesser  if  50% 
foreign  content  is  permitted  than  if  only 
10%  foreign  content  is  permitted? 

D.  How  should  the  computation 
issues  raised  in  Questions  IB  and  IC, 
above,  be  resolved  in  the  context  of  a 
percentage  content  standard? 

3.  Substantial  Transforniatinn  Standard 

A  A  substantial  transformation 
standard  was  extensively  discussed  at 
the  workshop  However,  the  exact  form 
of  this  standard  that  should  be 
considered  was  not  resolved. 

1.  Should  the  FTC  adopt  an  existing 
form  of  this  standarti  already  applied  by 
the  U.S.  Customs  Service — i  e.,  the 
substantial  transformation  test  that  the 
Customs  Service  generally  applitss  or  the 
tariff  classification  shift  rules  that  the 
Customs  Service  uses  for  North 
Americuin  Free  Trade  Agreement 
( -NAFTA  •)  goods? 

a.  Which  of  these  two  Customs 
St^rvice  approaches  should  the  FTC 
adopt?  Why^ 

b  If  the  FTC  chooses  to  adopt  cither 
of  the  existing  Customs  approaches, 
what  are  the  implications  if  these 
approaches  are  changed? 

(1)  Whnt  should  the  FfC  do  if  the 
World  Trade  Organization  ("WTO") 
establishes  (and  Congress  adopts)  rules 
fo.'  Hetermining  whether  substantial 
transformation  has  occurred  that  arc 
differ«'nt  than  those  applied  by  the 
Customs  .Senii:e:' 

(21  If  the  Commission  c  hooses  to 
eiupiov  the  (Customs  Servif;e's  general 
substantial  transformation  analysis,  and 
tho  Customs  Service  subsequently 
chooses  to  app!\  the  N.AFTA  tariff  shift 
approach  to  goods  frnr.i  ali  Most 
Favored  Nation  ("MFN")  countries  (as 


has  been  proposed),  should  the  FTC 
then  switch  to  this  approach  for 
domestic  origin  claims? 

ii.  A  number  of  participants  at  the 
Commission's  workshop  suggested  that 
the  substantial  transformation  (or  tariff 
shift)  test  should  be  adopted,  but  with 
minor  aherations  to  assure  that  a 
product  labeled  "Made  in  USA"  in  fact 
had  a  meaninghil  amount  of  domestic 
content.  Should  the  FTC  adopt  a 
modified  version  of  the  substantial 
transformation  test  applied  by  the  U.S. 
Customs  Service? 

a.  Are  there  certain  products  or  types 
of  products  for  which  application  of  a 
substantial  transformation  standard  is 
unlikely  to  ensure  that  the  product 
contains  a  meaningful  amount  of 
domestic  content? 

b.  Some  participants  suggested  that 
the  Customs  Service's  substantial 
transformation  test  be  altered  to  exclude 
transformations  that  amounted  only  to 
"simple  assembly."  An  alternative 
proposal  is  that  there  be  a  supplemental 
requirement  that,  to  be  promoted  as 
"Made  in  USA,"  a  product  not  only  be 
substantially  transformed  in  the  U.S., 
but  also  contain  a  certain  percentage  of 
domestic  content  or  have  certain  of  its 
key  components  made  in  the  U.S.  What 
are  the  advantages  and  disadvantages  of 
these  approaches?  Are  there  other 
modifications  to  the  substantial 
transformation  test  that  the  Commission 
should  consider? 

c.  If  the  FTC  were  to  adopt  a  modified 
substantial  transformation  test,  what 
costs,  if  any,  would  result  from  the  fact 
that  the  FTC's  standard  would  not  be 
precisely  consistent  with  that  applied 
by  the  Customs  Service? 

iii.  Should  the  FTC  adopt  the 
standard  ultimately  adopted  by  the 
WTO  for  country-of-origin 
determinations?  Because  the  WTO 
process  is  likely  to  take  some  time, 
should  the  FTC  adopt  an  interim 
standard,  and  if  so,  what  standard? 

B.  How  does  a  substantial 
transformation  standard  in  any  of  the 
variations  di.scussed  above  relate  to 
consumer  perceptions  of  "Made  in 
USA"  claims?  Does  empirical  evidence 
suggest  that  consumers  think  about  the 
phrase  "Made  in  USA"  in  terms  of  the 
process  by  which  parts  or  materials  are 
transformed  into  a  finished  product? 
Does  empirical  evidence  suggest  that 
consumers  think  the  phrase  "Made  in 
USA"  refers  both  to  the  transformation 
proi.ess  and  the  origin  of  the  parts  and 
materials  themselves'' 

C.  Is  there  evidence  as  to  whether 
r:(<n.sumers'  understanding  of  "Made  in 
USA  "  claims  is  the  same  or  different 
than  their  understanding  of  fon;ign 
origin  claims  {eg  .    Made  in  )apan")?  Is 


there  evidence  as  to  whether  claims  of 
foreign  origin  are  as  material  to 
consumers  across  all  or  most  products 
as  are  claims  of  domestic  origin?  Please 
provide  any  supporting  documentary 
evidence  or  citations. 

D.  Are  there  process-oriented 
standards  other  than  substantial 
transformation  that  the  Commission 
should  consider  adopting? 

E.  What  are  the  country-of-origin 
marking  requirements  of  other 
countries,  including  the  United  States' 
major  trading  partners?  (For  the 
questions  below,  supporting 
documentary  evidence  or  citations 
would  be  particularly  helpful.) 

i.  Do  other  countries  require  that  all 
imfKirted  goods  be  marked?  Which 
countries?  For  countries  that  do  not 
have  universal  marking  requirements, 
are  there  specific  categories  of  goods 
that  are  required  to  be  marked? 

ii.  Where  goods  are  required  to  be 
marked  with  their  country  of  origin, 
what  standards  do^other  countries  use  to 
determine  that  country  of  origin? 

iii.  To  what  extent  do  (or  would)  other 
countries  permit  alternative  or  qualified 
country-of-origin  labels  on  imported 
goods — i.e.,  not  simply  "Made  in  USA," 
but,  for  example,  "Product  of  USA." 
"Assembled  in  USA,"  "Assembled  in 
USA  of  domestic  and  imported 
components,"  or  "80%  Made  in  USA"? 

iv.  W'hat  are  other  countries' 
standards  for  their  own  domestic  origin 
claims  [e.g..  France's  requirements  for 
"Made  in  France"  claims)?  Do  these 
standards  differ  from  those  countries' 
standards  for  foreign  origin  claims? 

4.  Other  Issues 

A.  Are  there  other  standards  or 
approaches  not  encompassed  by  the 
three  alternatives  set  forth  above  that 
the  Commission  should  consider? 

B.  Are  there  terms  that  are,  or  can  be, 
used  to  denote  some  lesser  or  different 
level  of  domestic  content  than  a  broad 
"Made  in  USA"  claim,  e.g.,  "Assembled 
in  USA,"  "Product  of  USA,"  "Processed 
in  USA,"  etc.  What  are  the  costs  and 
benefits  of  using  such  alternative  terms 
to  label  products  that  would  not  meet  a 
standard  for  "Made  in  USA"  claims  but 
nonetheless  involve  some  significant 
domestic  inputs? 

C.  Some  participants  at  the  workshop 
suggested  consumers  interpret  the 
absence  of  country  of  origin  labeling  as 
an  indication  that  a  product  is  made  in 
the  United  States.  Historically,  the 
Commission  has  employed  a  rebuttable 
presumption  that  goods  that  were  not 
labeled  with  any  country  of  origin 
would  be  understood  by  consumers  to 
be  made  in  the  United  States.  As  t 
result,  the  Commission  traditionally 
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required  that  foreign  origin  be  disclosed 
if  unmarked  goods  contained  a 
significant  amount  of  foreign  content. 

i.  Do  consumers  generally  believe  that 
unlabeled  products  are  domestic?  Does 
consumer  perception  of  the  origin  of 
unlabeled  products  vary  by  type  of 
product? 

ii.  Is  a  failure  to  disclose  foreign 
origin  for  unmarked  goods  that  contain 
a  significant  amount  of  foreign  content 
material  to  consumers?  Does  the 
materiality  vary  by  type  of  product' 

Commenters  are  urged  to  limit  their 
additional  comments  to  clarifying  or 
rebuttal  information,  to  the 
supplemental  questions,  or  to  specific 
new  proposals,  and  not  merely  to 
resubmitting  views  or  information 
previously  submitted  or  expressed 
during  the  workshop.  Comments 
proposing  or  addressing  a  particular 
standard  should  address  how  it  protects 
consumers  against  deception  '  and  why 
adopting  a  particular  standard  is  in  the 
public  interest.  All  written  comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act.  5  U.S.C. 
552.  and  Commission  regulations,  on 
normal  business  days  between  the  hours 
of  8;30  a.m.  to  5:00  p.m.  at  the  Public 
Reference  Room  130,  Federal  Trade 
Commission,  6th  and  Permsylvania 
Ave..  N.W..  Washington.  D.C.  20580. 

In  addition,  the  Commission  will 
make  this  notice  and.  to  the  extent 
technically  possible,  all  comments 
received  in  response  to  this  notice 
available  to  the  public  through  the 
Commission's  Home  Page  on  the 
Internet ,  Interested  parties  can  access 
the  Commission's  Home  Page  on  the 
World  Wide  Web  at  the  following 
address:  http;//wrww.ftc.gov. 

Authority:  15  U.S.C.  41  etseq. 

By  direction  of  the  Commission, 
Commissioner  Starek  dissenting.^ 


I  A  deceptive  act  or  practice  is  one  that  is  likely 
to  mislead  consumers  acting  reasonably  under  the 
circumstances.  See  Cliffdale  Associates,  Inc.  ,  103 
F.T.C.  110  (1984).  reprinting  as  an  appendix  letter 
dated  Oct.  14. 1983,  from  the  Commi.ssion  to  the 
Honorable  |ohn  D.  Dingel!.  Chairman,  Committee 
on  Energy  and  Commerce.  U.S.  House  of 
Representatives  ("Deception  Statement").  The 
Commission  considers  a  claim  deceptive  if  even  a 
"significant  minority"  of  consumers  are  mislf^d. 
"An  interpretation  may  be  reasonable  even  though 
•I  is  not  shared  by  ■{  nxajority  of  consumers  in  the 
relevant  class,  or  by  particularly  sophisticated 
consumers.  A  material  practice  that  misleads  a 
significant  minority  of  reasonable  consumers  is 
deceptive."  Kraft.  Inc.  114  F.T.C.  40,  122  (1991). 
affd  970  F.2d  311  I7th  Cir.  1992).  .ert.  denied.  507 
Ij  S  909  (1993). 

^  Commissioner  Starek  dissertc-d  for  rea.sons 
previously  stated.  See  60  FR  53930  (1995). 


Donald  S.  Clark, 

Secretary: 

jFR  Doc.  96-10364  Filed  4-25-96,  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Annourtcement  607] 

Program  to  Build  Capacity  to  Conduct 
Site-Specific  Activities 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (F\')  1996 
funds  for  a  cooperative  agreement 
program  for  State  health  agencies  to 
conduct  site-specific  health  activities  to 
determine  the  public  health  impact  of 
human  exposure  to  hazardous 
substances  at  hazardous  waste  sites  or 
releases.  Specifically,  funds  will  be  used 
to  build  capacity  to  conduct  "Core"  site- 
specific  activities  including  public 
health  assessments,  health 
consultations,  exposure  investigations, 
community  involvement,  and 
preventive  health  education;  and 
"Optional"  follow-up  health 
investigations/studies.  ATSDR 
considers  a  site  as  consisting  of  the 
actual  boundaries  of  a  release  or  facility 
along  with  the  resident  community  and 
area  impacted  by  the  subject  release  or 
facihty. 

ATSDR  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Environmental  Health.  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Sections  104(i)  (1)(E).  (4).  (6).  (7),  (9). 
(14)  and  (15)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended  by  the 
Superfund  .\mendments  and 
Reauthorization  Act  (SARA)  of  1986  [42 
U.S.C.  9604(i)(l)  (E),  (4).  (6),  (7),  (9),  (14) 
and  (15)1.  and  Section  3019  (b)  and  (c) 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended 
(Hazardous  and  Solid  Waste 
Amendments  of  1984)  [42  U.S.C.  6939a 
(h)and(c)|. 


Smoke-Free  Workplace 

ATSDR  strongly  encourages  all  grant 
and  cooperative  agreement  recipients  'o 
provide  a  smoke-free  workplace  and 
promote  the  non-ust  of  all  tobacco 
products,  and  Public  Law  103-227.  the 
Pro  Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  childreii. 

Eligible  Applicants 

Participation  is  limited  to  official 
public  health  agencies  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
recognized  Indian  tribal  governments. 
This  program  is  comprised  of  Core 
activities  and  Optional  activities.  All 
applicants  must  compete  for  Core 
Activities  (Public  Health  Assessments/ 
Consultations,  Exposure  Investigations, 
and  Community  Involvement  and 
Preventive  Health  Education).  Site- 
Specific  Health  Investigations/ Studies 
are  considered  Optional  Activities  to  the 
Core  Activities  award. 

Availability  of  Funds 

The  government's  obUgation  under 
this  grant  project  is  contingent  upon  the 
availability  of  appropriated  fiinds  from, 
which  payment  for  grant  purposes  can 
be  made.  No  legal  liability  on  the  part 
of  the  government  for  any  obligation 
may  arise  until  funds  are  made  available 
to  the  grantee  through  the  formal  award 
of  a  cooperative  agreement. 

It  is  expected  that  approximately 
$11,500,000  will  be  available  in  FY 
1996  to  fund  an  estimated  22  awards. 
The  average  new  award  is  expected  to 
be  5300,000,  ranging  from  SlOO.OOO  to 
$500,000.  It  is  exjjected  that  the  awards 
will  tiegin  on  or  about  Septeint>er  29 
1996.  and  will  be  made  for  a  12-month 
budget  period  withirva  5-year  project 
period.  Funding  estimates  may  vary  and 
are  subject  to  change 

Approximately  $10,000,000  of  the 
$11,500,000  will  be  available  to  fund  an 
estimated  22  Core  Activities  awards 
(range  $100,000  to  S500.000)  Personnel 
funded  under  Core  Activities  should 
include,  at  a  minimtim,  1-2  hill  time 
emplovee  (FTE)  health  assessors  and  i- 
2  FTE  health  educators./communit\ 
involvement  specialists.  Funds  in  the 
amount  of  $1,000,000  will  he  available 
for  Optional  Activities  via  the  initial 
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award  for  epidemiologist  c>r  health 
scientist  personnel.  It  is  anticipated  that 
$500,000  of  supplemental  funds  may  be 
made  available  for  conducting  site- 
specific  human  health  studies  after 
review  of  site-specific  data,  submission 
of  study  protocol  with  supplemental 
budget  for  proposed  study,  technical, 
objective,  and  peer  review  and  approval 
of  study  protocols.  In  years  subsequent 
to  FY  1996,  it  is  anticipated  that  funds 
in  the  amount  of  $2,000,000  will  be 
available  for  site-specific  studies. 

The  Core  Activities  Award  establishes 
the  funding  for  this  cooperative 
agreement.  Only  applicants  funded  for  a 
Core  Activities  Award  are  eligible  to 
receive  awards  for  Optional  Activities. 
Applicants  who  apply  and  are  awarded 
for  Core  Activities  only  will  not  be 
eligible  to  add  Optional  Activities 
during  the  project  period. 

This  program  is  open  to  all  «Uigible 
applicants,  whether  or  not  current 
participants  in  ATSDR  grant  or 
cooperative  agreement  programs. 
Grantees  currently  funded  under 
ATSDR's  Program  Announcements  227, 
415,  325  and  443,  can  apply  and,  if 
successful,  the  current  award  would 
replace  the  previous  award  (competitive 
renewal)  for  a  total  project  period  of  up 
to  5  years.  If  a  current  grantee  applies 
under  this  competitive  renewal 
announcement  and  is  unsuccessful  or 
chooses  not  to  apply  under  this 
announcement,  it  will  not  jeopardize 
the  current  award:  ATSDR  will  honor 
the  current  awards  through  the 
expiration  of  the  project  period,  subject 
to  satisfactory  progress  and  the 
availability  of  funds. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  the  program  funded 
under  this  cooperative  agreement  is  to 
work  toward  the  ultimate  goal  of 
reducing  exposures  to  hazardous 
substances  and  mitigating  potential 
adverse  health  effects  from  such 
exposures.  The  specific  purpose  of  the 
Core  Activities  is  to  assist  public  health 
agencies  to  build  capacity,  in 
coordination  and  cooperation  with 
ATSDR.  to  conduct  health  related 
activities  under  CERCLA  and  RCRA. 
This  includes  conducting  health 
consultations,  public  health 
assessments,  and  exposure 
investigations.  Core  Activities  will  also 
assist  recipients  to  conduct  community 
involvement  activities,  and  to  develop, 
disseminate,  and  evaluate  site-  specific 
preventive  health  education  materials 
and  other  programs  related  to  exposure 


to  hazardous  substances  in  the 
environment. 

Optional  activities  will  assist  public 
hf'alth  agencies  in  conducting  site- 
specific  health  activities  recommended 
hv  the  Technical  Project  Team  to  assess 
the  public  health  impact  of  human 
exposure  to  hazardous  substances  in 
communities  located  near  hazardous 
waste  sites  or  releases. 

Program  Requirements 

ATSDR  will  assist  or  work  jointly 
with  the  recipient  in  conducting  the 
activities  of  this  cooperative  agreement 
program.  The  application  should  be 
presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  health  issues  in  a 
collaborative  manner  with  ATSDR. 

Note:  Recipient  activities  may  not  be 
conducted  with  funds  from  this  cooperative 
agreement  program  at  any  Federal  site  where 
the  State  is  a  party  to  litigation  at  the  site. 

Recipient  and  ATSDR  activities  are 
listed  below: 

A.  Recipient  Core  Activities 

All  activities  will  be  conducted  via  an 
annually  negotiated  work  plan, 
mutually  agreed  upon  at  the  time  of  the 
annual  budget  discussions  between 
ATSDR  and  recipient,  that  complies 
with  requirements  of  applicable  sections 
of  CERCLA,  as  amended. 

1.  Public  Health  Assessments 
Conduct  Public  Health  Assessments. 

including  petitions,  on  National  Priority 
Lists  (NPL).  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability 
Information  System  (CERCUS).  or  other 
sites  or  facilities  within  the  recipient's 
territorial  boundary  in  accordance  with 
the  methodology  provided  in  the 
ATSDR  Public  Health  Assessment 
Guidance  Manual.  ATSDR's  Review  and 
Handling  Procedures  for  Public  Health 
Assessments,  and  other  applicable 
guidance.  The  following  activities  are 
also  considered  integral  in  the  public 
health  assessment  process: 

a  Prepare  addenda  to  update  public 
health  assessments. 

b.  Prepare  Site  Review  auid  Updates 
(SRU)  to  evaluate  current  conditions 
and  determine  the  need  for  further 
actions. 

2.  Health  Consultations 

Prepare  a  written  or  verbal  response 
to  a  specific  question  or  specific  request 
for  information  about  health  risks  posed 
by  a  specific  site  (including  Site 
Accelerated  Cleanup  Model  (SACM)), 
chemical  release,  or  hazardous  material. 
Health  consultations  may  also  be 
written  as  a  follow-up  to  Public  Health 
Assessments  or  SRUs.  Consultations 


may  include  the  evaluation  of 
envu-onmental  data,  community 
concerns,  health  outcome  data,  and 
demographic  characterizations,  and  the 
conduct  of  community  outreach  and 
interaction  activities  and  site 
workplans. 

3.  Exposure  Investigations 

Exposure  Investigations  may  be 
conducted  as  part  of  a  health  assessment 
or  health  consultation  response. 
Exposure  Investigation  involves  a 
collection  of  data  on  less  than  10 
households. 

4.  Community  Involvement 

Site-specific  community  involvement 
is  designed  to  develop  partnerships 
with  communities  living  near  hazardous 
waste  sites  in  the  development, 
implementation,  and  evaluation  of  site- 
specific  activities,  which  may  include 
needs  assessment,  site  evaluation 
activities,  participation  in  community 
meetings,  and  availability  to  the 
community  to  gather  and  address  health 
concerns.  The  recipient  will: 

a.  Develop  a  site-specific  community 
involvement  plan  which,  at  a  minimum, 
should  include:  (1)  A  needs  assessment 
strategy,  (2)  an  implementation  strategy, 
and  (3)  an  evaluation  strategy. 

b.  Implement  the  community 
involvement  plan  and.  where  warranted 
based  on  the  needs  assessment, 
establish  Community  Assistance  Panels. 

5.  Health  Education 

Site-specific  health  education 
encompasses  a  program  of  education 
activities  implemented  in  communities 
to  enable  them  to  prevent  or  mitigate  the 
health  impact  of  exposure  to  hazardous 
substances  present  at  waste  sites  and 
releases.  Prevention  of  exposure  is  the 
focus  of  community  health  education. 
Prevention  of  health  effects  from 
exposure  is  the  focus  of  health 
professions  education.  Based  on  the 
community  needs  assessment,  a 
coordinated  health  education  program 
to  address  the  needs  identified  for  each 
target  audience  should  be  developed. 
The  recipient  will: 

a.  Develop  materials  that  are 
appropriate  for  the  target  audience 
considering  such  issues  as  literacy  level, 
cultural  values,  and  languages  spoken. 

b.  Recipient  should  give  priority  to 
those  sites  where  specific  actions  can  be 
taken  to  reduce  or  prevent  exposures  or 
where  a  significant  public  health 
concern  exists. 

c.  Materials  and  programs  targeted  to 
a  community's  health  care  providers 
should  be  designed  to  improve  the 
knowledge  and  skill  of  health  care 
professionals  concerning  the  potential 
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exposure  to  hazardous  substances  at  the 
selected  sites.  Examples  include 
programs  and  materials  designed  to 
enhance  the  ability  of  health  care 
providers  to  communicate  risk,  counsel 
and  advise  community  members 
including  their  patients,  recognize  and 
evaluate  potential  exposures,  obtain 
appropriate  consultation  from 
environmental  health  experts  when 
needed  or  diagnose  and  treat  conditions 
that  may  arise  from  exposure  to 
hazardous  substances. 

d.  Implement  the  planned  actions 
such  as  distributing  materials,  and 
conducting  projects  such  as  Grand 
Rounds,  short  courses,  seminars,  poster 
display  sessions,  and  public  availability 
sessions. 

6.  Site-Specific  Evaluation 

As  part  of  the  workplan  for  Core 
Activities  (Public  Health  Assessments/ 
Health  Consultations,  Site-specific 
Involvement  and  Health  Education), 
develop  a  site-  specific  evaluation  plan 
prior  to  conducting  fictivities.  The  plan 
should  contain  a  component  for  each 
activity  undertaken  at  the  site.  Conduct 
evaluation  of  activities  and  projects  and 
site-specific  programs  to  determine  if 
community's  needs  have  been  met  as 
well  as  intended  purpose  of  the 
activities.  Both  process  and  impact/ 
outcome  measures  should  be  included 
in  the  evaluation  plan. 

7.  Program  Evaluation 

An  evaluation  of  effectiveness  of 
overall  capacity  building  effort  in 
addressing  public  health  issues  in 
communities  living  near  hazardous 
waste  sites  will  be  conducted  jointly  by 
all  participants.  This  evaluation  will 
focus  on  outcome  and  impact 
measurements  using  a  standard 
evaluation  instrument.  Both  process  and 
impact/outcome  measures  will  be 
included  in  the  evaluation. 

B.  Recipient  Optional  Activities 

1.  For  all  health  assessments  and/or 
health  consultations  prior  to  October  1, 
1995,  for  which  a  health  follow-up 
activity  was  recommended,  the 
recipient  will  reassess  community, 
environmental,  and  human  data  and 
provide  in  writing  a  disposition  of  their 
assessment. 

2.  For  those  studies  recommended 
previously,  the  recipient  will  develop  a 
protocol  and  conduct  the  recommended 
study.  This  protocol  will  undergo 
scientific  peer  review  as  required  by 
ATSDR  and  may  require  clearance  by 
the  Office  of  Management  and  Budget 
(0MB)  before  data  collection  can  begin. 

3.  The  recipient  is  required  to  provide 
proof  by  citing  a  State  code  or  regulation 


or  other  State  pronouncement  under 
authority  of  law,  that  medical 
information  obtained  pursuant  to  the 
agreement  will  be  protected  from 
disclosure  when  the  consent  of  the 
individual  to  release  identifying 
information  is  not  obtained. 

4.  Evaluation 

As  part  of  the  workplan  for  Optional 
Activities  (Public  Health  Studies/ 
Investigations),  develop  a  site-specific 
evaluation  plan,  including  a  standard 
evaluation  instniment  prior  to  the 
conduct  of  site-specific  activities.  The 
plan  should  contain  a  component  for 
each  activity  undertaken  at  the  site. 
Conduct  evaluation  of  activities, 
projects,  and  site-specific  programs  to 
determine  if  community's  ne^s  as  well 
as  intended  purpose  of  the  activities 
have  been  met.  Both  process  and 
impact/ outcome  measures  should  be 
included  in  the  evaluation  plan. 

C.  Other  Activities 

1.  Participate  in  Technical  Project 
team  (TPT)  review  and  comply  with 
established  review  and  handling 
procedures  for  incorporating  the  results 
of  recommendations  into  site  evaluation 
activities. 

2.  Provide  abstraction  overview  to 
ATSDR  on  each  site  for  which  site 
evaluation  activities  have  been 
conducted  for  inclusion  in  the 
HAZDAT. 

3.  Review  and  prepare  written 
'comments  on  EPA's  draft  Remedial 
Investigation/Feasibility  Study  (RI/FS), 
RI/FS  workplans.  and  Records  of 
Decision,  and  site-specific  documents  of 
the  State's  environmental  department. 

4.  Workshops 

a.  Participate  in  local.  State,  and 
Federal  health  and  environmental 
workshops  and  community  meetings  to 
discuss  and  respond  to  questions 
concerning  a  particular  site's  impact  on 
pubUc  health. 

b.  Participate  in  ATSDR-schedulea 
training  classes  or  workshops  to 
increase  knowledge  and  skills  in 
environmental  public  health. 

5.  Respond  to  ATSDR's  requests 
concerning  congressional  inquiries/ 
testimonies,  program  evaluation,  or 
other  information  in  carrying  out  the 
purpose  of  the  project. 

D.  ATSDR  Core  Activities 

All  activities  will  be  conducted  via  an 
annually  negotiated  work  plan, 
mutually  agreed  upon  at  the  time  of  the 
annual  budget  discussions  between 
ATSDR  and  recipient,  that  complies 
with  requirements  of  applicable  sections 
of  CERCLA.  as  amended. 


As  requested  by  the  recipient,  ATSDR 
is  available  to  provide  the  following: 

1.  Public  Health  Assessments 

Collaborate  with  and  assist  recipient 
in  conducting  Public  Health  Assessment 
activities  on  CERCUS  or  other  sites  or 
facilities  vyithin  the  recipient's 
territorial  boundary,  which  includes: 

a.  Collaborate  and  assist  in  preparing 
addenda  to  update  public  health 
assessments. 

b.  Collaborate  and  assist  in  preparing 
Site  Review  and  Updates  (SRU)  to 
evaluate  ciurent  conditions  and 
determine  the  need  for  further  actions. 

2.  Health  Consultations 

Collaborate  and  assist  recipient  in 
preparing  a  written  or  verbal  response  to 
a  specific  question  or  specific  request 
for  information  about  health  risks  posed 
by  a  specific  site  (including  SACM). 
chemical  release,  or  hazardous  material. 

3.  Exposure  Investigations 

Collaborate  and  assist  in  conducting 
Exposure  Investigations. 

4.  Community  Involvement 

a.  Assist  in  developing  effective 
methods  to  conduct  needs  assessments 
in  communities  Uving  near  hazardous 
waste  sites  and  in  defining  goals  and 
objectives. 

b.  Assist  in  development, 
implementation,  and  evaluation  of  the 
commimity  involvement  plan. 

5.  Site-specific  Health  Education 

a.  Collaborate  in  developing  and 
reviewing  all  educational  materials  to 
ensure  scientific  accuracy.  Provide 
existing  materials  as  requested. 
Collaborate  in  developing  projects  for 
specific  target  audiences. 

c.  Collaborate  with  the  State  in  the 
implementation  of  programs  and  Lhe 
distribution  of  materials. 

6.  Evaluation 

ATSDR  will  lead  the  evaluation  of 
each  recipient's  total  program.  Th;*- 
evaiuatiori  will  focus  on  outcome  and 
impart  measurements  us'ii^  a  -standard 
evaluation  instniment.  In  addition. 
.■\TSDR  will  conduct  a.n  evaiaation  of 
effectiveness  of  overall  capacity 
building  effort  in  addressing  putilic 
health  issues  in  communities  living  near 
hazardous  waste  sites. 'Both  prtx:ess  and 
impact.' outcome  measures  will  He 
included  in  the  evaluation. 

E.  ATSDR  Optional  Activities 

As  requested  b\  the  recipient.  .^TSDR 
is  available  to  provide  the  fol'O'.ving: 

1  Provide  assistance  in  both  the 
planning  and  implementation  phases  oi 
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the  field  work  called  for  under  the  study 
protocol. 

2.  Provide  consultation  and  assist  in 
monitoring  the  data  and  specimen 
collection. 

3.  Participate  in  the  study  analysis. 

4.  Collaborate  in  interpreting  the 
study  findings. 

5.  ATSDR  will  conduct  technical  and 
peer  review. 

6.  Evayuaf/on— ATSDR  will  evaluate 
each  recipient's  total  program.  This 
evaluation  will  focus  on  outcome  and 
impact  measurements  using  a  standard 
evaluation  instrument.  In  addition. 
ATSDR  will  conduct  an  evaluation  of 
effectiveness  of  overall  capacity 
building  effort  in  addressing  public 
health  issues  in  communities  living  near 
hazardous  waste  sites.  Both  process  and 
impact/outcome  measures  will  be 
included  in  the  evaluation. 

F.  Other  ATSDR  Activities 

1.  Initiate  and  conduct  review  by 
Technical  Project  Team, 

2.  Assist  with  ab.slraction  overview  for 
the  database  on  each  site  for  which  site 
evaluation  activities  have  been 
conducted. 

3.  Assist  with  recipient's  review  and 
preparation  of  written  comments  on 
EPAs  draft  Remedial  Investigation/ 
Feasibility  Study  (RI/FS).  RI/FS 
workplans,  and  Records  of  Decision, 
and  site-specific  documents  of  the 
State's  environmental  department. 

4.  Workshops 

a.  As.sist  recipient  with  participation 
in  local,  State,  and  Federal  health  and 
environmental  workshops  and 
community  meetings  to  discuss  and 
respond  to  questions  concerning  a 
particular  site's  impact  on  public  health. 

b.  Initiate  and  conduct  ATSUR- 
scheduled  training  classes  or  workshops 
to  increase  recipients  knowledge  and 
skills  in  environmental  public  health. 

5.  Assist  recipient  with  ATSDR's 
requests  concerning  congressional 
i^^iries/testimonies,  program 
evaluation,  or  other  information  in 
carrying  out  the  purpose  of  the  project. 

Evaluation  Criteria 

The  proposed  program,  whether  made 
up  of  Core  Activities  or  Core  Activities 
and  Optional  .Activities,  will  account  for 
a  total  of  70%  of  the  scort.;  from  the 
evaluation  criteria.  Applications  will  be 
reviewed  and  evaluated  according  to  the 
following  criteria: 

A.  Applications  for  Core  Activities  Only 

1.  Proposed  Program — 70% 

Applicant's  ability  to  address  the 
following: 


a.  Ability  to  respond  to  specific  public 
health  issues  that  occur  as  a  result  of 
actual  or  potential  human  exposure  to  a 
hazardous  substance  including  methods 
to  evaluate  and  analyze  toxicological, 
community,  and  environmental  health 
data;  and  to  conduct  and  analyze  data 
from  exposure  investigations. 

b.  Description  of  involvement  with 
communities  in  response  to  concern 
about  a  particular  site's  impact  on 
public  heahh.  Ability  to  develop  and 
provide  preventive  health  education  in 
a  timely  fashion  in  response  to  public 
health  issues  including  appropriateness 
and  thoroughness  of  the  methods  used 
to  evaluate  preventive  health  education; 
and  the  extent  to  which  evaluation  plan 
includes  measures  of  program  outcome 
(i.e.,  effect  of  participant's  knowledge, 
attitudes,  skills,  behaviors,  exposure  to 
hazardous  substances).  , 

2.  Program  Personnel — 15% 

The  extent  to  which  the  proposal  has 
described  or  provided  biographical  data 
on  the: 

a.  Manner  in  which  an  integrated 
"core"  team  will  be  developed  to 
address  components  of  this  program.  A 
consistent  core  team  is  vital  to  this 
effort.  ATSDR  recommends  that  the 
team  consist  of,  at  minimum.  1-2  FTE 
health  assessors  and  1-2  FTE  health 
educators/community  involvement 
specialists  for  core  activities,  and  1  FTE 
epidemiologist  or  health  scientist  for 
Optional  Activities. 

D.  Appropriate  quabfications, 
experience,  leadership  ability,  and 
percentage  of  time  project  director  (or 
principle  investigator)  will  commit  to 
the  project. 

c.  Appropriate  qualifications, 
experience,  and  description  of  how  staff 
will  be  utilized  in  relation  to  the 
activities  to  be  performed  to  accomplish 
the  work  and  their  percentage  of  time  to 
be  spent  on  the  project;  CVs  should  be 
provided. 

d.  Ability  of  recipient  to  adhere  to 
"Third  Party  Agreements"  under  "Other 
Requirements"  of  this  announcement  if 
contractors  are  proposed. 

3.  Capability— 15% 

Description  of  the  applicant's 
c;apability  to  carry  out  the  proposed 
project  and  suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

4.  Program  Budget — (not  scored) 

The  extent  to  which  the  budget  relates 
directly  to  project  activities,  is  clearly 
justified,  and  is  consistent  with 
intended  use  of  funds.  The  budget 
should  include  funds  for  one  health 
assessor,  one  health  educator,  and  one 


epidemiologist  or  health  scientist  to 
attend  the  annual  training  meeting  in 
Atlanta  (five  days). 

5.  Human  subjects — (not  scored) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  are  procedures 
adequate  for  the  protection  of  human 
subjects? 

Recommendations  on  the  adequacy  of 
protections  include:  (1)  Protections 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise, 
or  (2)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol,  or  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  (ORG)  has  concerns  related  to 
human  subjects;  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

6.  Continuation  Awards 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

b.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

c.  Proposed  changes  in  described 
methods  of  operation,  need  for  financial 
support,  and/or  evaluation  procedures 
will  lead  to  achievement  of  project 
objectives;  and 

d.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

B.  Applications  for  Core  Plus  Optional 
Activities 

1.  Proposed  Program — 70% 

Applicant's  ability  to  address  the 
following: 

a.  Ability  to  respond  to  specific  public 
health  issues  that  occur  as  a  result  of 
actual  or  potential  human  exposure  to  a 
hazardous  substance  including  methods 
to  evaluate  and  analyze  toxicological, 
community,  and  environmental  health 
data;  and  to  conduct  and  analyze  data 
from  exposure  investigations. 

b.  Description  of  involvement  with 
communities  in  response  to  concern 
about  a  particular  site's  impact  on 
public  health.  Ability  to  develop  and 
provide  preventive  health  education  in 
a  timely  fashion  in  response  to  public 
health  issues  including  appropriateness 
and  thoroughness  of  the  methods  used 
to  evaluate  preventive  health  education; 
and  the  extent  to  which  evaluation  plan 
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includes  measures  of  program  outcome 
(i.e.,  effect  of  participant's  knowledge, 
attitudes,  skills,  behaviors,  exposure  to 
hazardous  substances). 

c.  An  understanding  of  and  capability 
to  conduct  human  health  studies.  The    , 
application  for  Core  and  Optional 
activities  should  include  a  protocol  for 
a  human  health  study  from  those 
previously  recommended  by  ATSDR  for 
sites  in  the  recipient's  State  for  which 
a  study  has  not  commenced.  Site- 
specific  protocol  will  be  reviewed  based 
on  the  following:  (a)  the  approach, 
feasibility,  adequacy,  and  rationale  of 
the  proposed  study  design;  (b)  the 
technical  merit  of  the  proposed  study, 
including  the  methods  and  procedures 
(including  quality  assurance  and  quality 
control  procedures)  for  the  proposed 
study;  (c)  the  proposed  timeline, 
including  clearly  established  objectives 
for  which  progress  toward  attainment 
can  and  will  be  measured;  and  (d)  the 
proposed  method  to  disseminate  the 
results  of  the  study  to  State  and  local 
public  health  officials,  community 
residents,  and  other  concerned 
individuals  and  organizations. 

2.  Program  Personnel — 15% 

The  extent  to  which  the  proposal  has 
described  or  provided  biographical  data 
on  the: 

a.  Manner  in  which  an  integrated 
"core"  team  will  be  developed  to 
address  components  of  this  program.  A 
consistent  core  team  is  vital  to  this 
effort.  ATSDR  recommends  that  the 
team  consist  of,  at  minimum,  1-2  FTE 
health  assessors  and  1-2  FTE  health 
educators/community  involvement 
specialists  for  core  activities,  and  1  Kit 
epidemiologist  or  health  scientist  for 
Optional  Activities. 

b.  Appropriate  qualifications, 
experience,  leadership  ability,  and 
percentage  of  time  project  director  (or 
principle  investigator)  will  commit  to 
the  project. 

c.  Appropriate  qualifications, 
experience,  and  description  of  how  staff 
will  be  utilized  in  relation  to  the 
activities  to  be  performed  to  accomplish 
the  work  and  their  percentage  of  time  to 
be  spent  on  the  project;  CVs  should  be 
provided. 

d.  Ability  of  recipient  to  adhere  to 
"Third  Party  Agreements"  under  "Other 
Requirements"  of  this  announcement  if 
contractors  are  proposed. 

3.  Capability— 15% 

Description  of  the  applicant's 
capability  to  carry  out  the  proposed 
project  and  suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 


4.  Program  Budget — (not  scored) 

The  extent  to  which  the  budget  relates 
directly  to  project  activities,  is  clearly 
justified,  and  is  consistent  with 
intended  use  of  funds.  The  budget 
should  include  funds  for  one  health 
assessor,  one  health  educator,  and  one 
epidemiologist  or  health  scientist  to 
attend  the  annual  training  meeting  in 
Atlanta  (five  days). 

5.  Human  subjects — (not  scored) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  are  procedures 
adequate  for  the  protection  of  human 
subjects? 

Recommendations  on  the  adequacy  of 
protections  include:  (1)  Proteclions 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise, 
or  (2)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol,  or  (3)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  human  subjects;  or  (4). 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

6.  Continuation  Awards 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

b.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

c.  Proposed  changes  in  described 
methods  of  operation,  need  for  financial 
support,  and/or  evaluation  procedures 
will  lead  to  achievement  of  project 
objectives;  and 

d.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Funding  Priorities 

Applicants  must  demonstrate  the 
ability  to  address  the  activities 
described  in  the  Program  Requirements 
section  of  this  announcement.  Priority 
will  be  given  for  the  following: 

1.  Number  of  proposed  and/ or  listed 
National  Priorities  List  (NPL)  sites 
(Federal  and  non-Federal)  based  on 
most  current  hsting  by  EPA. 

2.  Number  of  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability 
Information  System  (CERCLIS)  sites 
(Federal  and  non-  Federal)  based  en 
most  current  hsting  by  EPA. 

3.  Those  applicants  who  apply  for 
both  Core  Activities  and  Optional 


Activities  in  order  to  develop  an 
integrated  program. 

4.  Geographic  distribution  across  the 
entire  United  States. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  All  comments  received  on  or 
before  May  28, 1996  will  be  considered 
before  the  final  funding  priority  is 
established.  If  the  funding  priority 
should  change  as  a  resuh  of  any 
comments  received,  a  revised 
Announcement  will  be  published  in  the 
Federal  Register  prior  to  the  final 
receipt  of  applications. 

Written  comments  should  be 
addressed  to  Ron  S.  Van  [)u>-ne.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta.  GA  30305. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and  to 
receive  any  necessar)'  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Ron  S.  Vem  Ehiyne.  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferr\'  Road.  NE..  Atlanta,  GA 
30305.  no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  trit>al 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  ATSDR.  they  should 
forward  them  to  Ron  S.  Van  Duyne. 
Grants  Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferrv  Road.  NE.,  Room  300. 
Mailstop  E-13,  Atlanta.  GA  30305.  This 
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should  be  done  no  later  than  60  days 
after  the  application  deadline  date.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  93.200.  93.202, 
93.203. 

Other  Requirements 

A.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 
ATSDR  has  developed  standard  multi- 
use  interview  forms  that  may  be  made 
available  for  use  by  States  conduciing 
investigations  and/or  studies  under  this 
cooperative  agreement. 

B.  Protection  of  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  Department 
of  Health  and  Human  Services 
Regulations  (45  CFR  Part  46)  regarding 
the  protection  of  human  subjects. 
Assurances  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  re,view 
by  appropriate  institutional  review 
committees.  In  addition  to  other 
applicable  committees.  Indian  Health 
Service  (IHS)  institutional  review 
committees  must  also  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

C.  Cost  Recovery 

CERCLA,  as  amended  by  SARA, 
provides  for  the  recovery  of  costs 
incurred  for  response  actions  at  each 
Superfund  site  from  potentially 
responsible  parties.  The  recipient  would 
agree  to  maintain  an  accounting  system 
that  will  keep  an  accurate,  complete, 
and  current  accounting  of  all  financial 
transactions  on  a  site-specific  basis,  i.e., 


individual  time,  travel,  and  associated 
cost  including  indirect  cost,  as 
appropriate  for  the  site.  The  recipient 
would  also  maintain  documentation 
that  describes  the  site-specific  response 
actions  taken  with  respect  to  the  site, 
e.g.,  contracts,  work  assignments, 
progress  reports,  and  other  documents 
that  describe  the  work  performed  at  a 
site.  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions  and 
documentation  of  work  performed,  for 
possible  use  in  a  cost  recovery  case,  for 
a  minimum  of  ten  years  after 
submission  of  a  final  financial  status 
report,  unless  there  is  litigation,  claim, 
negotiation,  audit  or  other  action 
involving  the  specific  site,  then  the 
records  will  be  maintained  until 
resolution  of  all  issues  on  the  specific 
site. 

D.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
recipient  and  the  third  party.  The 
written  agreement  shall,  at  a  minimum: 

1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  terms  of  the  grant 
and/or  cooperative  agreement,  including 
requirements  concerning  technical 
review  (ATSDR  selected  reviewers), 
ov%nership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data, 
or  other  copyrightable  works  are 
developed  under  or  in  the  course  of 
work  under  a  PHS  grant-supported 
project  or  activity. 

2.  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-free,  nonexclusive,  and 
irrevo<;able  license  to  the  government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  government  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  govecnment's  right  in  that 
work. 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities, 
the  policies  and  procedures  to  be 
followed  in  carrying  out  the  agreement, 
and  the  maximum  amount  of  money  for 
which  the  grantee  may  become  liable  to 
the  third  party  under  the  agreement. 

5  State  non-confiict  of  interest 
concerning  activities  conducted  for 


ATSDR  and  site-remediation  activities 
for  other  parties. 

The  written  agreement  required  shall 
not  relieve  the  recipient  of  any  part  of 
its  responsibility  or  accountability  to 
PHS  under  the  cooperative  agreement. 
The  agreement  shall,  therefore,  retain 
sufficient  rights  and  control  to  the 
recipient  to  enable  it  to  fulfill  this 
responsibility  and  accountability. 

E.  Disclosure 

Recipient  is  required  to  provide  proof 
by  way  of  citation  to  State  code  or 
regulation  or  other  State  pronouncement 
given  the  authority  of  law,  that  medical 
information  obtained  pursuant  to  the 
agreement,  pertaining  to  an  individual, 
and  therefore  considered  confidential, 
will  be  protected  from  disclosure  when 
the  consent  of  the  individual  to  release 
identifying  information  is  not  obtained. 

Application  Submission  and  Deadline 

The  original  and  two  copies  ot 
application  PHS  Form  5161-1  (0MB 
Number  0937-0189)  should  be 
submitted  to  Ron  S.  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Proc^urement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Room  300, 
Mailstop  El 3,  Atlanta,  GA  30305,  on  or 
before  June  14, 1996.  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  for  and  on  behalf 
of  ATSDR  on  this  matter.) 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

B.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  A.  1. 
or  2.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  information  call 
(404)  332-4561.  You  will  be  asked  to 
leave  your  name,  address  and  phone 
number  and  will  need  to  refer  to 
Announcement  607.  You  will  receive  a 
complete  program  description, 
information  on  application  procedures 
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and  application  forms.  The 
announcement  is  also  available  through 
the  CDC  home  page  on  the  Internet.  The 
address  for  the  CI3C  home  page  is  http:/ 
/www. cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  fi-om  Maggie  Slay,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centei-s  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-  6630,  or 
INTERNET  address, 
mcs9@ops.pgol.em.cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Sharon 
Campolucci,  Deputy  Director,  Division 
of  Health  Studies,  Agency  for  Toxic 
Substances  and  Disease  Registry-,  1600 
Clifton  Road,  NE.,  Mailstop  E-31, 
Atlanta,  GA  30333,  telephone  (404) 
639-6200,  or  INTERNET  address, 
sscl@atsdhs2.em.cdc.gov. 

Please  Refer  to  Announcement  Number 
607  When  Requesting  Information  and 
Submitting  an  Application 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-OO1-OO474-O)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  April  22,  1996. 
Claire  V.  Broome, 

Deputy  Adwinistrator.  Agency  for  Toxic 

Substances  and  Disease  Registry. 

jFR  Doc.  96-10362  Filed  4-25-96;  8;45  ami 

BILLING  CODE  41»3-70-P 


Centers  for  Disease  Control  and 
Prevention 

PNFO-9e-14] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson.  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road.  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Studies  of  Adverse  Reproductive 
Outcomes  in  Female  Occupational 
Groups — (0920-0367)— Revised— An 
estimated  50,000  to  60,000  chemicals 
are  in  common  use  throughout  society 
today  and  hundreds  of  new  chemicals 
are  introduced  each  year.  Yet  the  list  of 
environmental  chemicals  and  agents 
that  have  been  investigated  to  determine 


whether  lliey  have  adverse  effects  on 
reproductive  health  is  still  limited  With 
the  growing  number  of  women  in  the 
work  force,  it  is  becoming  increasingly 
important  to  evaluate  the  potential 
female  reproductive  health  effects  of 
occupational  and  physical  agents. 

In  this  program,  NIOSH  is  planning  to 
undertake  a  series  of  five  studies  to 
focus  on  potential  reproductive  effects 
of  chemical  and  physical  agents  in  the 
workplace.  In  the  studies  planned  under 
this  program,  the  reproductive  health  of 
a  group  of  female  workers  exposed  to 
the  agent  of  interest,  will  be  compared 
to  the  reproductive  health  of  a  group  of 
working  women  with  no  occupational 
exposure  to  known  or  suspected 
reproductive  toxicants. 

For  all  studies,  data  from  company 
personnel  records  containing 
demographic,  and  work  history 
information  will  be  used  to  estimate 
workplace  exposures.  Each  woman  will 
be  asked  to  complete  a  telephone 
questionnaire  on  reproductive  history 
and  other  factors  (such  as  cigarette 
smoking)  that  may  influence 
reproductive  function.  Each 
questionnaire  will  take  approximately 
60  minutes  to  complete.  Medical 
records  will  be  requested  to  confirm 
adverse  reproductive  outcomes  reported 
by  the  participants.  The  risk  of  adverse 
reproductive  outcomes  betw  een  the  two 
groups  of  women  will  then  be 
compared. 

The  first  study  to  be  conducted  under 
this  program  will  be  a  study  of 
reprodu(:tive  disorders  among  female 
flight  attendants.  Approximately  66,000 
flight  attendants  are  currently  employed 
by  U.S  commerr.ial  airlines  and  are 
potentially  exposed  to  ionizing 
radiation  and  disruption  of  circadian 
rhythms,  two  exposures  that  may 
adversely  affect  reproductive  function 
The  other  studies  to  be  conduc-ted  under 
this  program  have  not  yet  been 
determined.  The  total  cost  to 
respondents  is  estimated  at  102,000.00 


Respondents 


No.  of  re- 
spondents 


No.  ot  re- 
sponses/re- 
spondent 


Avg  txjr- 
dervre- 
sponse 
(in  hrs  i 


Total 
burden 
(in  hrs.) 


Workers  

Medical  providers 


6,200 
1,200 


1 

0.5 


6200 
600 


Total 


6,800 


2.  Coal  Mine  Dust  Personal  Sampling  Systems— (0920-148)— Extension— This  project,  mandated  under  the  Federal 
Mine  Safety  and  Health  Act  of  1977  (Pub.  L.  91-173,  as  amended  by  Pub.  L.  95-164),  involves  conducting  evaluations 
and  tests  on  coal  mine  dust  personnel  sampling  units  (CMDPSUs)  and  issuing  certifications  for  those  C\ff)PSUs  which 
meet  or  exceed  all  applicable  requirements  listed  in  30  CFR  Part  74.  It  also  requires  conducting  audits  of  new  "off- 
the-shelf'  CMDPSUs  certified  under  these  regulations  to  determine  compliance,  evaluating  those  CMDPSUs  sent  to  NIOSH 
as  field  problems,  and  responding  to  technical  assistance  requests.  The  total  cost  to  respondents  is  estimated  at  $11,000 
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Respondents 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  bur- 
den/re- 
sponse 
(in  hrs.) 

Total  bur- 
den 
(in  hrs.) 

Manufacturer 

1 

1 

39 

39 

Total                

39 

1 

3.  Monthly  Vital  Statistics  Report — (0920-0213) — Extension — The  compilation  of  national  vital  statistics  dates  back 
to  the  beginning  of  this  century  and  has  been  conducted  since  1960  by  the  Division  of  Vital  Statistics  of  the  National 
Center  for  Health  Statistics.  CDC.  The  collection  of  the  data  is  authorized  by  42  USC  242k.  The  Monthly  Vital  Statistics 
Report  provides  estimates  of  monthly  occurrences  of  births,  deaths,  infant  deaths,  marriages,  and  divorces  following 
the  end  of  each  month.  Similar  data  have  been  published  since  1937.  and  are  the  sole  source  of  these  data  at  the 
national  level.  The  data  are  widely  used  by  the  Department  of  Health  and  Human  Services  and  by  other  government, 
academic,  and  private  research  organizations  in  tracking  changes  in  trends  of  vital  events.  The  data  are  essential  to 
the  U.  S.  Bureau  of  the  Census  as  input  to  their  various  population  estimates.  They  are  also  used  each  month  by 
the  Bureau  of  Economic  Analysis,  Department  of  Commerce,  to  extrapolate  an  element  of  the  Gross  National  Product. 

Respondents  for  the  Monthly  Vital  Statistics  Report  and  the  Monthly  Report  on  Marriages,  Divorces  and  Annulments 
are  registration  officials  in  each  state,  the  District  of  Columbia,  and  .New  York  City.  Respondents  for  the  Monthly 
Marriage  and  Divorce  Statistical  Report  forms  are  60  local  (county)  officials  in  New  Mexico  who  record  marriages 
occurring  and  divorces  and  annulments  granted  in  each  county  of  New  Mexico.  The  are  no  direct  costs  to  respondents; 
the  data  are  routinely  available  in  each  reporting  office  as  a  by-product  of  ongoing  activities. 


Respofxlents 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondents 

Avg.  bur- 
den/re- 
sponse 
(in  hrs.) 

Total 
burden 
(in  hrs.) 

State  registration  officials:  Monthly  Vital  Statistics  Report 

52 
S2 

60 

12 
12 

12 

0.1 
0.1 

0.1 

62  4 

State  registration  officials:  Monthly  Report  on  Marriages,  Divorces,  and  Annulnnents  ... 

County  registration  officials:  New  Mexico:  Monthly  Mamage  and  Divorce  Statistical 

Report  Forms  

62.4 
72 

Total 

197 

4.  Standardized  Reporting  System  and  Associated  Epidemiologic  Investigations  of  Occupationally  Related  Infection 
with  Human  Immunodeficiency  Virus  in  Health  Care  and  Public  Safety  Settings  (0920-O286)^Extension — The  Surveillance 
Branch,  Division  of  HIV/AIDS  Prevention,  National  Center  for  HIV,  STD.  and  TB  Prevention,  Centers  for  Disease  Control 
and  Prevention  plans  to  continue  surveillance  of  health  care  workers  (HCWs)  and  public  safety  workers  who  may 
have  occupationally  acquired  human  immunodeficiency  virus  (HIV)  infection.  This  reporting  system,  initiated  September 
1991.  collects  essential  scientific  information  on  workers  with  occupationally  acquired  HIV  infection,  the  exposures 
that  led  to  infection,  and  the  natural  history  of  HIV  infection.  State  and  local  health  departments  will  investigate 
reported  cases  of  HCWs  and  others  with  HIV  infection  for  whom  HIV  may  have  been  transmitted  through  occupational 
exposures.  With  the  consent  of  the  infected  worker,  the  health  department  will  collect  information  including:  HIV 
test  results;  whether  the  route  of  exposure  was  percutaneous,  mucous  membrane,  or  skin;  the  type  of  device  and  procedure 
associated  with  the  exposure;  use  of  postexposure  chemoprophylaxis;  and  other  behavioral  and  transfusion  risk  factors 
for  HIV  infection.  Reports,  without  identifying  information,  will  be  forwarded  from  the  health  department  to  CIX]. 
The  total  cost  to  respondents  is  estimated  at  $1,250. 


Respondents 


No.  of  re- 
spondents 


Workers  who  may  tiave  occupation-  ally  acquired  HIV  infection 
Total  


100 


No.  of  re- 

sponses/re- 

sporxlent 


Average 

burden 

/response 

(in  hrs.) 


Total 
tHirden 
(In  hrs.) 


1  i 


0.5 


50 


50 


5  Development  and  Implementation  of  a  Comprehensive  Evaluation  for  Project  DIRECT  (Diabetes  Intervention:  Reach- 
ing and  Edu(.ating  Cionmiunities  Together — NEW — Diabetes  mellitus  is  more  prevalent  among  African-Americans  than 
whites,  and  African-Americans  with  diabetes  are  more  likely  to  suffer  its  devastating  complications.  Compared  to  whites, 
African-Anu'rir:ans  art'  more  likely  to  develop  blindness  and  end-stage  renal  disease  and  are  more  likely  to  have  amputa- 
tions In  addition,  cardiovascular  risk  factors  are  more  prevalent  among  African-Americans  than  whites  and  African- 
.Americans  are  more  likely  to  die  with  diabetes  than  are  whites.  In  response  to  this  disparity,  the  Centers  for  Disease 
Control  and  Prevention  [CDC]  has  launched  a  large-scale  community  intervention  trial  known  as  Project  DIRECT  (Diabetes 
Intervention:  Reaching  and  Educating  Communities  Together).  Based  in  Raleigh,  North  Carolina,  and  sponsored  by  CDC's 
Division  of  Diabetes  Translation.  Project  DIRI-^CT  will  serve  as  a  model  for  multilevel  community-based  diabetes  prevention 
and  control  programs  for  urban  African-Americans 

This  evaluation  will  determine  (he  effect  of  (1)  diabetes  care;  (2)  outreach,  and  (3)  health  promotion  interventions 
in  the  targeted  conimunitv  and  compare  this  effect  to  a  control  community.  The  intervention  activities  focus  on  the 
African-American  population  of  a  geographically  defined  area  of  southeast  Raleigh.  North  Carolina.  The  control  community 
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is  Greensboro,  North  Carolina.  The  populations  consist  primarily  of  African-Americans.  Health  care  providers  will  be 
identified  and  solicited  from  practicing  physicians  in  Raleigh  and  Greensboro. 

The  survey  will  be  conducted  in  four  phases.  Phase  I  w-ill  randomly  identify  and  solicit  participation  from  household 
members  with  and  without  diabetes  from  the  control  and  inten-enlion  communities.  In  Phase  II.  participants  with  and 
without  diabetes  will  be  randomly  selected  and  administered  the  survey  questionnaire  upon  granting  informed  consent 
During  Phase  III,  persons  with  diabetes  will  undergo  a  brief  physical  exam  that  will  consist  of  physical  measures 
for  height,  weight,  blood  pressure,  and  body  mass  index.  In  addition,  collection  of  a  venous  blood  sample  and  urine 
sample  will  be  performed.  In  Phase  IV,  interviewers  will  adm.inister  a  questionnaire  to  primary  care  physicians  about 
their  knowledge,  attitude  and  practice  patterns  for  caring  for  persons  with  diabetes.  This  study  will  undergo  Institutional 
Review  Board  reviews  and  comply  with  human  subject  assurances  in  accordance  with  federal  regulations  The  total 
cost  to  respondents  is  estimated  at  $41,160. 


Respondents 


No.  of  re- 
spondents 


No  of  re- 

sponses/re- 
spondent 


Avg  bur- 
den/re- 
sponse 
(m  hrs.) 


Total  . 
txjrden 
(in  hrs.) 


Households 

Persons  without  diabetes 
Persons  with  diatietes  .... 
Primary  Care  Physicians 


Total 


8.000  i 

1 

0.3333 

2,666 

1.600  1 

1 

0.5 

800 

600  < 

1 

0.5 

300 

140  1 

, \ 

1 

0.5 

70 

3.936 


6.  National  Disease  Surveillance  Program  I— (0920-0009)— Extension— Formal  surveillance  of  21  separate  reportable 
diseases  has  been  ongoing  to  meet  the  public  demand  and  scientific  interest  for  accurate,  consistent  epidemiologic 
data.  The  diseases  include:  HIV/AIDS,  bacterial  meningitis,  dengue,  idiopathic  CD4+  T-lymphoc\1openia,  kawasaki  syn- 
drome, legionellosis,  Hansen's  Disease,  lyme  disease,  malaria,  pertussis,  plague,  poliomyelitis,  psittacosis.  Reye  Syndrome, 
Rocky  Mountain  Spotted  Fever,  Tetanus,  Toxic  Shock  Syndrome,  toxocariasis,  trichinosis,  typhoid  fever,  and  viral  hepatitis. 
Case  report  forms  enable  CDC  to  collect  demographic,  clinical,  and  laboratory  characteristics  of  cases  of  these  diseases 
This  infonnation  is  used  to  direct  epidemiologic  investigations,  to  identify  and  monitor  trends  in  reemerging  infectious 
diseases  or  emerging  modes  of  transmission,  to  search  for  possible  causes  or  sources  of  the  diseases,  and  to  develop 
guidelines  for  prevention  and  or  treatment.  It  is  also  used  to  recommend  target  areas  in  most  need  of  vaccinations 
for  certain  diseases  and  to  determine  development  of  drug  resistance. 

Because  of  the  distinct  nature  of  each  of  the  diseases,  the  number  of  cases  reported  annually  is  different  for  earJj 
The  total  cost  to  respondents  is  estimated  at  $818,184. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 

sponses/re- 

spondent 


Avg.  burden 
response 

(in  hrs) 


Total 
burden 

(in  hrs  ) 


Health  Care  Workers 
Total 


125.214 


1 


05 


34.091 


34.091 


Dated:  April  22, 1996. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC)      . 
[FR  Doc.  96-10356  Filed  4-25-96;  8:45  ami 

BILLING  CODE  41t3-18-P 


Food  and  Drug  Administration 
[Docket  No.  96N-0010] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 


Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
a  survey  of  male  and  female  consumers 
regarding  various  formats  for  presenting 
risk  and  benefit  information  in  drug 
labeling. 

DATES:  Submit  written  comments  by 
June  25,  1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOB  FURTHER  INFORMATION  CONTACT: 

Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250). 


Food  and  Drug  Administration.  5600 
Fishers  Lane,  rm   16B-19.  Rockville, 
MD  20857.  301-827-1686 
SUPPLEMENTARY  INFORMATION:  Section 
3506(c)l2l(.^)  of  the  Paperwork 
Reduction  .\c\  of  1995  (44  I'.S.C. 
3.506(c)(2i(A))  requires  Federal  agencies 
to  provide  60-day  notice  in  the  Federal 
Register  concerning  each  proposed 
collection  of  information.    Collection  o) 
information"  is  defined  in  44  U  S.C. 
3302(3)  and  5  CFR  1320.3(c)  To  comply 
with  this  requirement.  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  below. 

With  respect  to  the  following 
collection  of  information  FD,^  invites 
comments  on:  (1)  Whether  'he  proposed 
coHc-ctioii  of  infcrmation  is  necessary 
for  the  proper  performanre  of  PDAs 
hinctions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FD.^■s  estimate  of  the 
burden  of  the  proposed  collection  of 
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information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  thr 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Section  1701(a)(4)  of  the  Publir 
Health  Service  Act  (42  U.S.C. 
300u(a)(4))  authorizes  FDA  to  conduct 
research  relating  to  health  information. 
The  Marketing  Practices  and 


Communications  Branch  of  FDA's 
Division  of  Drug  Marketing, 
Advertising,  and  Communications  is 
studying  the  effectiveness  of  various 
formats  for  tne  presentation  of  risk  and 
benefit  information  for  over-the-counter 
(OTC)  and  prescription  drugs  to  male 
and  female  patients  through  patient 
labeling.  To  gain  information  about  the 
value  and  utility  of  benefit  and  risk 
mformation  presented  in  several 
formats,  three  studies  will  be 
undertaken.  In  each  study  subjects  will 
examine  materials  varied  by  one  or 
more  risk  formatting  variables  for  one 

ESTIMATED  ANNUAL  REPORTING  BURDEN 


prescription  and  one  OTC  drug. 
Subjects  will  be  recruited  at  large 
shopping  malls.  They  will  be  brought  to 
a  private  interview  room  where  they 
will  examine  the  materials,  and  a 
structured  interview  will  be  conducted. 
Equal  numbers  of  subjects  of  each 
gender  will  be  included  in  each  study. 
In  addition,  there  will  be  a  control 
group  for  each  study  that  receives  "no- 
risk"  information  labels  for  the  drugs. 
There  will  be  2,160  experimental 
subjects  and ,^40  control  subjects,  for  a 
total  of  2.700/f5spondents. 


No.  of  respondents 


2.K)0 


Annual  fre- 
quency per 
response 


1 


Total  annual 
responses 


Hours  per 
response 


.5 


Total  fxxjrs 


1,350 


Tfiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


Dated;  April  19,  1996. 
WUliam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  9&-10302  Filed  4-25-96;  8:45  ami 

■ILUNC  COOe  4ei(M>1-M 

pocket  No.  960-0132] 

Guidance  Concerning  Deinonstration 
of  Comparability  of  Human  Biological 
Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"FDA  Guidance  Concerning 
Demonstration  of  Comparability  of 
Human  Biological  Products.  Including 
Therapeutic  Biotechnology-derived 
Products."  Manufacturing  process, 
equipment,  and/or  facilities  changes 
have  the  potential  to  alter  a  product  and 
affect  its  safety,  identity,  purity,  and 
potency.  Therefore,  manufacturers 
should  carefully  assess  such  changes 
and  should  evaluate  the  product 
resulting  from  these  changes  for 
comparability  to  the  pre-existing 
product.  This  guidance  document  is 
intended  to  address  the  concept  of 
comparability  and  delineates  those 
analyses  that  manufacturers  should 
perform  and  which  FDA  will  evaluate  to 
allow  more  rapid  implementation  of 
manufacturing  changes  for  these  types 
of  products. 

DATES:  Written  comments  may  be 
submitted  at  any  time,  however,  to 


ensure  comments  are  considered  for  the 
next  revision,  they  should  be  submitted 
by  July  25.  1996. 

ADDRESSES:  CBER  Information:  Submit 
written  requests  for  single  copies  of  the 
document  entitled  "FDA  Guidance 
Concerning  Demonstration  of 
Comparabihty  of  Human  Biological 
Products,  Including  Therapeutic 
Biotechnology-derived  Products"  to  the 
Division  of  Congressional  and  Public 
Affairs  (HFM-44),  Center  for  Biologies 
Evaluation  and  Research  (CBER),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448.  Send  one  self-addressed  adhesive 
label  to  assist  that  office  in  processing 
your  requests.  The  document  may  also 
be  obtained  by  FAX  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835—4709.  Persons  with  access  to  the 
INTERNET  may  obtain  the  document  in 
several  ways.  Users  of  "Web  Browser" 
software,  such  as  Mosaic,  Netscape,  or 
Microsoft  Internet  Explorer  may  obtain 
this  document  via  the  World  Wide  Web 
by  using  the  following  Uniform 
Resource  Locators  (URL's):http:// 
www.fda.gov/cber/ cberftp.htralftp:// 
ftp.fda.BOv/CBER/ 

The  document  may  also  be  obtained 
via  File  Transfer  Protocol  (FTP). 
Requesters  should  connect  to  the  FDA 
FTP  Server.  FTP.FDA.GOV 
(192.73.61.21).  The  Center  for  Biologies 
Evaluation  and  Research  (CBER) 
documents  are  maintained  in  a 
subdirectory  called  "CBER"  on  the 
server.  Logins  with  the  user  name  of 
anonymous  are  permitted,  and  the 
user's  e-mail  address  should  be  sent  as 
the  password.  The  "RE.\D.ME"  file  in 
that  subdirectory  describes  the  available 


documents  which  may  be  available  as 
an  ASCn  text  file  (*.TXT).  or  a 
WordPerfect  5.1  or  6.x  document 
(*.w51.wp6).  or  both.  Finally,  the 
document  can  be  obtained  by  "bounce- 
back  e-mail".  A  message  should  be  sent 
to:  " comptest@al  .cber. fda.gov ' ' . 

CDER  Information:  For  additional 
copies  of  this  guidance,  contact  the 
Division  of  Communications 
Management  (HFD-210),  Center  for 
E>rug  Evaluation  and  Research  (CDER), 
Food  and  Drug  Administration,  5600 
Fisher's  Lane,  Rockville,  MD  20857, 
301-594-1012.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  requests.  An  electronic 
version  of  this  guidance  is  also  available 
via  Internet  using  FTP,  Gopher  or  the 
Worid  Wide  Web  (WWW).  For  FTP, 
connect  to  the  CDER  anonymous  FTP 
server  at  cdvs2.cder.fda.gov  and  change 
to  the  "guidance"  directory.  For  Gopher, 
connect  to  the  CDER  Gopher  server  at 
gopher.cder.fda.gov  and  select  the 
"Industry  Guidance"  menu  option.  For 
WWW,  connect  to  the  FDA  Home  Page 
at  http://www.fda.gov./ 
fdahomepage.htlm. 

Submit  written  comments  on  the 
document  to  the  Dockets  Managements 
Branch  (HFA-305),  Food  and  Drug 
Administration ,12420  Parklawn  Dr. , 
rm.  1-23,  Rockville,  MD  20857. 
Corporations  should  submit  two  copies 
of  any  comments  and  individuals  may 
submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
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Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Ragosta,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  I>rug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448, 301-594-3074. 
SUPPLEMENTARY  INFORMATION:  FDA 
acknowledges  that  changes  in  product 
manufacture  may  occur  during  product 
development  and  subsequent  to  product 
approval.  Manufacturers  frequently 
upgrade  and  refine  a  product's 
production  process  as  technology 
advances  and  as  they  gain  experience 
with  the  product.  Historically,  because 
of  the  limited  ability  to  characterize  the 
identity  and  structure  of  the  cUnically 
active  component(s)  and  measure  its 
activity,  a  biological  product  was  often 
defined  by  its  manufacturing  process, 
and  manufacturers  of  biological 
products  sought  to  minimize  changes  to 
the  manufacturing  process  to  avoid 
performing  additional  clinical  studies  to 
verify  the  safety,  purity,  and  potency  of 
the  finished  product.  Due  to  advances  in 
biologies  research  and  manufacturing, 
including  the  ability  to  make  well- 
characterized  biotechnology-derived 
products,  a  manufacturer  may  change  a 
manufacturing  process  without  FDA 
requiring  additional  clinical  studies  if 
test  data  demonstrate  that  the  product  is 
comparable  to  the  product 
manufactured  before  the  change. 
Therefore,  FDA  is  publishing  this 
guidance  document  to  further  clarify 
situations  in  which  sponsors  may  make 
manufacturing  changes  and  perform 
comparability  testing  to  assure  that  the 
approved  product  is  pure,  potent,  and 
safe. 

Manufacturers  should  perform 
comparability  testing  to  demonstrate 
that  identity,  purity,  potency,  and  safety 
of  the  product  have  not  been  affected  by 
changes  in  the  manufacturing  process, 
equipment,  or  facilities.  This  guidance 
document  discusses  principles  and 
categories  of  tests  which  may  be 
performed  to  demonstrate  product 
comparability,  but  does  not  discuss 
specific  manufacturing  changes. 
Comparability  testing  programs  may 
include  a  combination  of  analytical 
testing,  bioassays,  preclinical  animal 
studies,  and  clinical  studies.  Since  each 
product  may  present  unique  concerns, 
the  type  of  change,  the  relevance  of 
validated  analytical  and  biological 
assays  used,  the  stage  of  product 
development,  and  the  clinical  program 
should  be  considered  by  manufacturers 
when  designing  a  comparability 
program.  FDA  will  take  all  of  these  into 


consideration  when  reviewing  the 
comparabihty  data  that  are  submitted. 
Sponsors  are  encouraged  to  discuss 
proposed  testing  programs  with  FDA 
before  implementing  them,  especially  in 
those  cases  where  they  expect 
differences  to  result  from  the 
manufacturing  changes.  This  document 
does  not  describe  how  changes  are  to  be 
reported  or  which  changes  require  prior 
approval.  Manufacturers  should  consult 
current  regulations  and  guidance 
documents  regarding  reporting  and 
approval  submissions. 

As  with  other  guidance  documents, 
FDA  does  not  intend  this  document  to 
be  all  inclusive.  The  document  is 
intended  to  provide  information  and 
does  not  set  forth  requirements. 
Manufacturers  may  follow  the 
document  or  may  choose  to  use 
alternative  procedures  that  are  not 
provided  in  this  document.  If  a 
manufacturer  chooses  to  use  alternative 
procedures,  that  manufacturer  may  wish 
to  discuss  the  matter  further  with  FDA 
to  prevent  expenditure  of  resources  to 
generate  data  on  activities  that  FDA  may 
later  determine  to  be  unacceptable. 

Although  this  guidance  document 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public,  it  does 
represent  the  agency's  current  thinking 
on  the  demonstration  of  comparability 
of  human  biological  products,  including 
therapeutic  biotechnology-derived 
products. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guidance  document.  FDA  will  review 
the  comments  received  and  if 
appropriate  consider  preparing  a  revised 
guidance  document  based  upon  that 
review.  However,  CBER  notes  that  it  has 
made  comparability  assessments  when 
approving  /products  in  the  past  and  will 
continue  to  do  so  during  the  comment 
period.  FDA  will  announce  the 
availability  of  this  revised  guidance 
document  in  the  Federal  Register  if 
FDA  revises  its  comparability  policy  as 
a  result  of  public  comment. 

Dated;  April  22, 1996 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordmation. 

|FR  Doc.  96-10426  Filed  4-25-96;  8:45  ami 

BILLING  COOE  4160-01-F 


Health  Resources  ar)d  Services 
Administration 

Maternal  and  Child  Health  Services: 
Federal  Set-Aside  Program; 
Continuing  Education  and 
Development  Cooperative  Agrooments 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  PHS. 
ACTION:  Notice  of  availability  of  funds. 

SUMIARY:  The  HRSA  aimounces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1996  funds  for  Maternal  and 
Child  Health  (MCH)  Special  Projects  of 
Regional  and  National  Significance 
(SPRANS)  Continuing  Education  and 
Development  (CED)  cooperative 
agreements  to  support  national 
education,  information,  and  public 
policy  projects  in  maternal  and  child 
health.  Awards  will  be  made  under  the 
program  authority  of  section 
502(a)(2)(A)  of  the  Social  Security  Act, 
the  training  provision  of  the  MCH 
Federal  Set-.\side  Program.  SPRANS 
training  projects  may  be  awarded  only 
to  public  or  nonprofit  private 
institutions  of  higher  learning.  Within 
the  HRSA.  MCH  CED  cooperative 
agreements  are  administered  by  the 
Maternal  and  Child  Health  Bureau 
(MCHB).  Awards  under  this 
announcement  are  made  for  grant 
periods  of  up  to  5  years  in  duration. 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
Applicants  are  advised  that  this 
program  announcement  is  a  contingency 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
they  can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  At  this  time,  given  a 
continuing  resolution  and  the  absence 
of  FY  1996  appropriations  for  the 
SPRANS  program,  the  amount  of 
available  funding  for  this  specific  grant 
program  cannot  be  estimated. 

The  Public  Health  Ser\  ice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  ar'tivitv  for  setting 
priority  areas.  The  MCH  Block  Grant 
Federal  Set-Aside  Program  addresses 
issues  related  to  the  Healthy  People 
2000  objectives  of  impro\  ing  maternal, 
infant,  child  and  adolescent  health  and 
developing  ser\  ice  systems  for  children 
with  special  health  care  needs.  Potential 
applicants  mav  obtain  a  cop>  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-O)  or  Healthy  People 
2000  (Summary  Report;  StcK:k  No  017- 
001-004  73-1)  through  the 
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Superintendent  of  Documents, 
Government  Printing  Office 
Washington,  DC  20402-9325 
(telephone;  202  783-3238). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition,  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
ADDRESSES:  Grant  application  materials 
for  MCH  CED  cooperative  agreements 
must  be  obtained  from  and  submitted  to: 
Chief,  Grants  Management  Branch, 
Office  of  Operations  and  Management, 
Maternal  and  Child  Health  Bureau, 
Health  Resources  and  Services 
Administration.  Room  18-12.  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  (301)  443-1440 
Applicants  will  use  Form  PHS  6025-1, 
approved  by  OMB  under  control 
number  0915-0080.  You  must  obtain 
application  materials  in  the  mail. 

Federal  Register  notices  and 
application  miidance  for  MCHB 
programs  are  available  on  the  World 
Wide  Web  via  the  Internet  at  address: 
http://www.os.dhhs. gov/hrsa>'mchb. 
Click  on  the  file  name  you  want  to 
download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  (Macintosh  or) 
WordPerfect  5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  type  in  the 
file  name  followed  by  a  <return>.  The 
file  will  e.xpand  to  a  Wordperfect  5.1 
file.  If  you  have  difficulty  accessing  the 
MCHB  Home  Page  via  the  Internet  and 
need  technical  assistance,  please  contact 
Linda  L.  Schneider  at  301-443-0767  or 
"lschneider@hrsa.ssw.dhhs.gov". 
DATES:  The  deadline  for  receipt  of 
applications  for  CED  cooperative 
agreements  is  June  7,  1996. 

Applications  will  be  considered  to 
have  met  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
date,  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applii;aiits  should 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service,  or  obtain  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  l.ate 
applications  or  those  sent  to  an  address 
other  than  specified  in  the  ADDRESSES 
section  will  be  returned  to  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  should  be  directed  to  the 


contact  persons  identified  below. 
Requests  for  information  concerning 
business  management  issues  should  be 
directed  to:  Acting  Grants  Management 
Officer  (GMO),  MCHB.  at  the  address 
specified  in  the  ADDRESSES  section. 

SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

Under  Section  502  of  the  Social 
Security  Act.  15  percent  of  the  funds  are 
to  be  set-aside  by  the  Secretary  to 
support  (through  grants,  contracts,  or 
otherwise)  special  projects  of  regional 
and  national  significance,  including 
research,  and  training  with  respect  to 
maternal  and  child  health  and  children 
with  special  health  care  needs 
(including  early  intervention  training 
and  services  development).  The  MCH 
SPRANS  set-aside  was  established  in 
1981.  Support  for  projects  covered  by 
this  announcement  will  come  from  the 
SPRANS  set-aside. 

Continuing  Education  and 
Development  (CED)  training  includes 
efforts  conducted  by  an  institution  of 
higher  learning  such  as  short-term,  non- 
degree  programs,  courses,  workshops, 
conferences,  symposia,  institutes,  and 
long  distance  learning  strategies;  and/or 
development  or  enhancement  of 
curricula,  guidelines,  standards  of 
practice,  and  educational  tools/ 
strategies.  Continuing  Education  and 
Development  focuses  on  increasing 
leadership  skills  of  MCH  professionals; 
facilitating  timely  transfer  and 
application  of  new  information, 
research  findings,  and  technology 
related  to  MCH;  and  updating  and 
improving  the  knowledge  and  skills  of 
health  and  related  professionals  in 
programs  serving  mothers  and  children, 
including  children  with  special  health 
care  needs  (CSHCN).  As  a  result  of  the 
CED.  professionals  and  the  public  are 
more  adequately  prepared  to  provide 
comprehensive  services  and  to  provide 
leadership  in  advancing  the  field  to 
better  serve  mothers  and  children. 

The  undertaking  for  which 
applications  are  being  solicited  in  this 
notice  is  intended  to  expand  on  at  least 
one  similar  project  in  resource  and 
policv  development — the  National 
Education  and  Information  Project — 
conducted  since  1989  by  the  National 
Center  for  Education  in  Maternal  and 
Child  Heahh,  Georgetown  University. 
The  general  purpose  of  that  project  was 
to  gather,  classify,  store,  and 
disseminate  information  on  maternal 
and  child  health.  Major  services 
included  dissemination  of  information 
and  education  through  workshops  and 
conferences,  and  production  of 


publications  drawn  from  customized 
databases. 

Special  Concerns 

In  its  administration  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  emphasis  on  improving  service 
delivery  to  women  and  children  from 
racial  and  ethnic  minority  populations 
who  have  had  limited  access  to  care. 
This  means  that  SPRANS  projects  are 
expected  to  serve  and  appropriately 
involve  in  project  activities  individuals 
from  the  populations  to  be  served, 
unless  there  are  compelling 
programmatic  or  other  justifications  for 
not  doing  so.  The  MCHB's  intent  is  to 
ensure  that  project  interventions  are 
responsive  to  the  cultural  and  linguistic 
needs  of  special  populations,  that 
services  are  accessible  to  consumers, 
and  that  the  broadest  possible 
representation  of  culturally  distinct  and 
historically  underrepresented  groups  is 
supported  through  programs  and 
projects  sponsored  by  the  MCHB.  This 
same  special  emphasis  applies  to 
improving  service  delivery  to  children 
with  special  health  care  needs. 

In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  high  quality 
education  by  broadening  participation 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  uniquely 
reflecting  the  Nation's  cultural  and 
linguistic  diversity,  and  increasing 
opportunities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
public  health  programs,  a  funding 
priority  will  be  placed  on  projects  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  or  Hispanic 
Serving  Institutions  (HSI)  in  both 
categories  in  this  notice.  An  approved 
proposal  from  a  HBCU  or  HSI  will 
receive  a  0.5  point  favorable  adjustment 
of  the  priority  score  in  a  5  point  range 
before  funding  decisions  are  made. 

Evaluation  Protocol 

An  MCH  discretionary  project, 
including  a  SPRANS,  is  expected  to 
incorporate  a  carefully  designed  and 
well  planned  evaluation  protocol 
capable  of  demonstrating  and 
documenting  measurable  progress 
toward  achieving  the  project's  stated 
goals.  The  protocol  should  be  based  on 
a  clear  rationale  relating  the  project 
.  activities,  the  project  goals,  and  the 
evaluation  measures.  Wherever 
possible,  the  measurements  of  progress 
toward  goals  should  focus  on  health 
outcome  indicators,  rather  than  on 
intermediate  measures  such  as  process 
or  outputs.  A  project  lacking  a  complete 
and  well-conceived  evaluation  protocol 
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as  part  of  the  planned  activities  will  not 
be  funded. 

Fro)ect  Review  and  Funding 

Within  the  limit  of  funds  determined 
by  the  Secretary  to  be  available  for  the 
activities  described  in  this 
announcement,  the  Secretary  will 
review  applications  for  funds  as 
competing  applications  and  may  award 
Federal  funding  for  projects  which  will, 
in  her  judgment,  best  promote  the 
purpose  of  Title  V  of  the  Social  Security 
Act,  with  special  emphasis  on 
improving  service  delivery  to  women 
and  children  from  culturally  distinct 
populations;  best  address  achievement 
of  Healthy  Children  2000  objectives 
related  to  maternal,  infant,  child  and 
adolescent  health  and  service  systems 
for  children  at  risk  of  chronic  and 
disabling  conditions;  and  otherwise  best 
promote  improvements  in  maternal  and 
child  health. 

Criteria  for  Review 

The  criteria  which  follow  are  used,  as 

pertinent,  to  review  and  evaluate 

applications  for  awards  under  all 

SPRANS  cooperative  agreement 

categories  announced  in  this  notice. 

Further  guidance  in  this  regard  is 

supplied  in  application  guidance 

materials. 

— The  quality  of  the  project  plan  or 
methodology. 

— The  need  for  the  training. 

— The  extent  to  which  the  project  will 
contribute  to  the  advancement  of 
maternal  and  child  health  and/or 
improvement  of  the  health  of  children 
with  special  health  care  needs; 

— The  extent  to  which  the  project  is 
responsive  to  policy  concerns 
applicable  to  MCH  grants  and  to 
program  objectives,  requirements, 
priorities  and/or  review  criteria  for 
specific  project  categories,  as 
published  in  program  announcements 
or  guidance  materials. 

— The  extent  to  which  the  estimated 
cost  to  the  Government  of  the  project 
is  reasonable,  considering  the 
anticipated  results. 

— ^The  extent  to  which  the  project 
personnel  are  well  qualified  by 
training  and  experience  for  their  roles 
in  the  project  and  the  applicant 
organization  has  adequate  facilities 
and  personnel. 

— The  extent  to  which,  insofar  as 
practicable,  the  proposed  activities,  if 
well  executed,  are  capable  of  attaining 
project  objectives. 

— The  strength  of  the  project's  plans  for 
evaluation. 

— The  extent  to  which  the  project  will 
be  integrated  with  the  administration 
of  the  MCH  Block  Grant,  State 


primary  care  plans,  public  health,  and 
prevention  programs,  and  other 
related  programs  in  the  respective 
Statels). 
— The  extent  to  which  the  application  is 
responsive  to  the  special  concerns 
and  program  priorities  specified  in 
this  notice. 

Award  Categories 

For  FY  1996,  CED  cooperative 
agreements  will  be  awarded  in  two 
categories:  one  concerned  with  resource, 
educational  and  analytic  activities;  and 
the  other  concerned  with  population- 
focused  analytic  and  related  activities. 

There  will  be  substantial  Federal 
programmatic  involvement  in  these 
cooperative  agreements.  This  means  that 
after  award,  awarding  office  staff 
provide  technical  assistance  and 
guidance  to.  or  coordinate  and 
participate  in.  certain  programmatic 
activities  of  award  recipients  beyond 
their  normal  stewardship 
responsibilities  in  the  administration  of 
grants.  Federal  involvement  may 
include,  but  is  not  limited  to,  planning, 
guidance,  coordination  and 
participation  in  programmatic  activities. 
Periodic  meetings,  conferences,  and/ or 
communications  with  the  award 
recipient  are  held  to  review  mutually 
agreed  upon  goals  and  objectives  and  to 
assess  progress.  Additional  details  on 
the  scope  of  Federal  programmatic 
involvement  in  cooperative  agreements, 
consistent  with  HRSA  grants 
administration  policy,  will  be  included 
in  the  application  guidance  for  these 
cooperative  agreements. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  support  a  program  of 
continuing  education  and  development 
(CED)  through  interrelated  national 
education,  information  and  public 
pohcy  projects  in  maternal  and  child 
health.  This  effort  would  build  on  the 
National  Education  and  Information 
Project,  which  has  been  conducted  by 
the  National  Center  for  Education  in 
Maternal  and  Child  Health,  at 
Georgetown  University.  The  cooperative 
agreements  seek  to  improve  the  health 
status  of  mothers  and  children  through: 

— Development  and  dissemination  of 
new  information, 

— Initiation  or  demonstration  of  new  or 
improved  ways  of  delivering  care  or 
otherwise  enhancing  the  capacity  of 
Title  V  and  related  programs  to 
provide  or  assure  the  provision  of 
appropriate  services,  or 

— Advancing  the  knowledge,  skills  and 
leadership  of  personnel  in  specialities 
relevant  to  MCH. 


Based  on  state-of-the-art  analysis,  the 
continuing  education  offered  is 
intended  to  develop  or  improve 
standards,  practices  or  delivery  of 
health  care  for  the  MCH  piopulation,  and 
may  be  provided  through  such  activities 
as  workshops,  seminars,  institutes,  and 
other  relevant  activities. 

Awardees  for  these  cooperative 
agreements  will  be  expected  to  work 
closely  with  a  national  maternal  and 
child  health  clearinghouse  and  with 
each  other  in  handling  referrals  of 
inquiries  and  requests  for  publications 
and  other  information. 

Categories/Priorities 

The  following  two  categories  of 

cooperative  agreements  will  be  funded 

through  this  announcement: 

— Category  I:  Resource,  educational,  and 
analytic  activities  to  assist  in  policy 
formulation  and  program 
development  across  target 
populations.  These  would  focus  on 
such  functional  areas  as  child  health 
supervision,  nutrition,  oral  health, 
injury  prevention,  immunizations, 
mental  health,  community  systems, 
financing,  and  economics. 

— Category  II:  Population-focused 
education  and  analytic,  and  related 
activities  to  assist  in  policy 
formulation  and  program 
development  to  advance  a  national 
agenda  concentrating  on  the  following 
maternal  and  child  health 
subpopulations:  perinatal  and 
women,  infancy  and  early  childhood, 
and  middle  childhood  and 
adolescence.  These  would  focus  on 
such  issues  as  those  relating  to 
program  content,  systems 
development,  accountability/quality 
improvement,  and  special  concerns 
noted  earlier. 

Project  Period 

Project  durations  are  up  to  5  years. 

Contact 

For  programmatic  or  technical 
information,  contact  Woodie  Kessel, 
M.D.,  telephone  301^43-2340.  or 
David  Heppel.  M.D.,  telephone  301- 
443-2250. 

Public  Comment 

The  categories,  priorities,  special 
considerations  and  preferences 
described  above  are  not  being  proposed 
for  public  comment  this  year  In  luly 
1993,  following  publication  of  the 
Department's  Notice  of  Proposed 
Rulemaking  to  revise  the  MCH  special 
project  grant  regulations  at  42  CFR  51a. 
the  public  was  invited  for  a  60-day 
period  to  submit  comments  regarding  all 
aspects  of  the  SPR.\NS  application  and 


18616 


Federal  Register  /  Vol.  61.  No.  82  /  Friday.  April  26,  1996  /  Notices 


review  process.  In  responding  to  those 
comments,  the  Department  noted  the 
practical  limits  on  Secretarial  discretion 
in  establishing  SPRANS  categories  and 
priorities  owing  to  the  extensive 
prescription  in  both  the  statute  and 
annual  Congressional  directives. 

Comments  on  this  SPRANS  notice 
which  members  of  the  public  wish  to 
make  are  welcome  at  any  time  and  may 
be  submitted  to:  Director.  MCHB.  at  the 
address  listed  in  the  ADDRESSES  section. 
Suggestions  will  be  considered  when 
priorities  are  developed  for  the  next 
solicitation. 

Eligible  Applicants  > 

MCH  training  awards  may  be  made 
only  to  public  or  nonprofit  private 
institutions  of  higher  learning. 

Executive  Order  12372 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.110. 

Dated:  April  22.  1996. 
Ciro  V.  Sumaya, 

Administrator 

IFR  Dor  96-10425  Filed  4-25-96.  8:45  ami 

BILLING  CODE  4180-15 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-3778-N-82] 

Office  Of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Federal  Property 
Suitable  as  Facilities  To  Assist  the 
Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutihzed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  April  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development.  Koom  7256. 
451  Seventh  Street  SW..  Washington, 
DC  20410:  telephone  (202)  708-1226: 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  loll-free),  or 
call  the  toll-free  Title  V  intormation  hne 
at  1-800-927-7588. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  April  19, 1996. 
facquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development 

IFR  Doc.  96-10241  Filed  4-25-96;  8:45  am) 

BILUNG  COOE  4210-29-4M 


At  this  meeting,  the  Commission  will 
discuss  the  information  obtained  at  a 
series  of  scoping  of  meetings  held 
recently  throughout  the  Western  United 
States  to  obtain  suggestions  for  the 
Commission's  work  plan.  A  final  work 
plan  will  be  proposed  and  discussed  by 
the  Commission.  Members  of  the  public 
may  submit  written  statements  to  the 
Commission  at  the  address  listed  above, 
or  at  the  meeting.  There  will  be  an 
opportunity  for  public  comment  to  the 
Commission  on  Friday  morning.  May 
17.  1996.  If  you  are  interested  in 
addressing  the  Commission,  please 
notify  the  Commission  office  by  May  10, 
1996.  to  facilitate  scheduling.  Seating  at 
the  meeting  will  be  limited  and 
therefore  on  a  first  come  basis. 


DEPARTMENT  OF  THE  INTERIOR 

Western  Water  Policy  Review  Advisory 
Commission  Meeting 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  the  Western  Water 
Policy  Review  Advisory  Commission 
(Commission),  established  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  will  hold  its 
second  meeting.  The  meeting  will  be 
open  to  the  public. 

DATES:  The  meeting  will  be  Thursday. 
May  16.  1996,  from  1:00  to  5  p.m.  and 
Friday,  May  17,  1996,  from  8:30  a.m.  to 
12:00  noon. 

ADDRESSES:  The  Commission  meeting 
will  be  at  the  Executive  Tower  Hotel. 
1405  Curtis  Street.  Denver,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Western  Water  Policy  Review  Office,  PO 
Box  25007.  Denver.  Colorado.  80225. 
(303)  236-6211. 

SUPPLEMENTARY  INFORMATION:  The 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992.  Public  Law 
102-575.  Section  30  directs  the 
President  to  undertake  a  comprehensive 
review  of  Federal  activities  in  the  19 
Western  States  which  affect  the 
allocation  and  use  of  water  resources, 
and  to  submit  a  report  on  the  President's 
finding  and  recommendations  to 
Congress.  The  Secretary  of  the  Interior 
established  the  Commission  to  provide 
assistance  regarding  the  President's 
report  to  Congress.  The  President's 
report  is  due  to  Congress  by  October  2, 
1997. 


Dated:  April  22,  1996. 
Lawrence  J..  MacOonnell, 

Executive  Director,  Western  Water  Policy 
Review  Advisory  Commission. 
[FR  Doc.  96-10357  Filed  4-25-96:  8:45  amf 
BILUNG  COOe  4310-M-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability; 

request  for  comments. 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  to  Authorize 
Incidental  Take  of  Threatened  and 
Endangered  Species  by  Port  Blakely 
Tree  Farms,  L.  P..  on  the  Robert  B.  Eddy 
Tree  Farm,  Pacific  and  Grays  Harbor 
Counties,  Washington. 
SUMMARY:  This  notice  advises  the  public 
that  Port  Blakely  Tree  Farms.  L.  P..  of 
Seattle,  Washington  (Applicant)  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (Act).  The  application  has 
been  assigned  permit  number  PRT- 
813744.  The  Applicant  has  also 
requested  to  enter  into  a  consensual 
agreement  with  the  U.S.  National 
Marine  Fisheries  Service  (NMFS)  to 
address  the  needs  of  anadromous 
salmonids  being  considered  for  listing 
under  the  Act.  and  with  the  FWS  to 
conserve  other  fish  and  wildlife  species 
which  may  be  associated  with  habitats 
on  their  Robert  B.  Eddy  Tree  Farm  in 
Pacific  and  Grays  Harbor  Counties. 
Washington  (Tree  Farm).  The  requested 
permit  would  authorize  the  incidental 
take  of  northern  spotted  owls  [Strix 
occidentalis  caurina),  marbled 
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murrelets  [Brae hyramp bus  marmoratus 
marmoratus),  bald  eagles  (Haliaeetus 
leucocephalus),  and  American  peregrine 
falcons  (Falco  peregrinus  anatum)  that 
may  occur  on  the  Applicant's  Tree 
Farm.  The  proposed  incidental  take  m^ 
occur  as  a  result  of  timber  harvest 
activities,  and  road  construction  and 
maintenance  in  the  various  habitat  types 
that  occur  now,  and  will  occur  on  the 
Tree  Farm  during  the  50-year  term  of 
the  proposed  permit.  The  application 
includes  a  Habitat  Conservation  Plan 
(HOP),  which  the  Applicant  proposes  to 
implement  as  a  condition  of  the  permit, 
and  an  Implementation  Agreement  (lA) 
which  identifies  the  responsibilities  of 
the  parties  under  the  HCP.  The  LA 
would  provide  for  the  issuance  of 
additional  permits  under  certain 
conditions  for  the  incidental  take  of 
species  not  presently  listed  under  the 
Act,  but  which  may  become  listed 
during  the  term  of  the  proposed  permit, 
and  which  may  occur  in  habitats  on  the 
Tree  Farm. 

The  FWS.  in  conjunction  with  NMFS. 
announces  the  availabiUty  of  an 
Environmental  Assessment  (EA)  for  the 
proposed  issuance  of  the  incidental  take 
permit  and  signing  of  the  LA.  The 
agencies  are  also  making  draft  permit 
conditions  available  for  public  review 
and  comment  should  the  permit  be 
issued.  The  FWS  is  taking 
administrative  responsibility  for 
announcing  the  availability  of  the 
aforementioned  documents.  All 
comments  received  will  become  part  of 
the  public  record  and  may  be  released. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application.  EA.  and  draft  permit 
conditions  should  be  received  on  or 
before  May  28,  1996. 

ADDRESSES:  Comments  regarding  the 
application  or  EA  should  be  addressed 
to  Mr.  Curt  Smitch,  Assistant  Regional 
Director.  U.S.  Fish  and  Wildlife  Service. 
3704  Griffin  Lane.  SE.  Suite  102 
Olympia.  Washington  98501  (360-753- 
9440).  Please  refer  to  permit  PRT-      • 
813744  when  submitting  comments. 
Individuals  wishing  copies  of  the 
application.  EA.  or  draft  permit 
conditions,  for  review  should 
immediately  contact  the  above  office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Bogaczyk.  U.S.  Fish  and  Wildlife 
Service  at  (360)  753-5824,  or  Matt 
Longenbaugh,  National  Marine  Fisheries 
Service  at  (360)  753-7761.  at  the 
address  listed  above. 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  9  oi  the  Act.  and  its 
implementing  regulations,  "take"  of  a 
threatened  or  endangered  species  is 
prohibited.  However,  the  FWS  and 
NMFS,  under  limited  circumstances, 
may  issue  permits  to  take  threatened 
and  endangered  wildlife  species  if  such 
talcing  is  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  species  are  in  50  CFR  17.32 
and  in  50  CFR  17.22  for  endangered 
species. 

The  Applicant  proposes  to  implement 
the  HCP  containing  conservation 
measures  for  the  northern  spotted  owl. 
marbled  murrelet,  bald  eagle,  peregrine 
falcon,  and  other  currently  unlisted 
species,  as  a  condition  of  the  permit 
which  would  authorize  the  incidental 
take  of  listed  species  during  timber 
harvest  activities  on  the  approximately 
7.485-acre  Tree  Farm.  The  Applicant's 
proposed  timber  harvest  may  result  in 
the  take,  as  defined  in  the  Act  and  its 
implementing  regulations,  of  listed 
species.  The  term  of  the  proposed  HCP 
and  permit  is  50  years. 

The  Applicant  proposes  to  mitigate 
for  the  impacts  of  any  incidental  take  by 
maintaining  the  best  late  successional 
habitat  (>80  years  old)  on  the  Tree  Farm 
in  harvest  deferrals  until  ingrowth  of 
additional  older,  higher  quality  habitat 
occurs.  Measures  to  maintain  important 
habitat  structures  such  as  wildlife  trees, 
snags  and  downed  logs  would  be 
implemented  on  all  harvest  units. 
Further,  riparian  measures  designed  to 
protect  stream  associated  amphibians, 
and  anadromous  and  resident  fish 
would  be  implemented  along  streams. 
Additional  benefits  to  these  riparian 
species  would  be  provided  by 
improvements  to  road  construction  and 
maintenance  techniques. 
Implementation  of  all  measures  would 
be  initiated  immediately  upon  issuance 
of  the  permit,  and  would  continue  for 
the  term  of  the  permit. 

The  EA  considers  the  environmental 
consequences  of  3  alternatives, 
including  the  proposed  action  and  no- 
action  alternatives.  The  proposed  action 
alternative  is  the  issuance  of  the  permit 
under  section  10(a)  of  the  Act  that 
would  authorize  incidental  take  of  listed 
species,  and  signing  of  the  lA  to  cover 
currently  unlisted  species,  that  may 
occur  in  the  habitats  on  the  Applicant's 
Tree  Farm.  The  proposed  action  would 
require  the  Applicant  to  implement  the 
HCP.  Under  the^o-action  alternative, 
the  Applicant  would  continue  to  abide 
by  section  9  take  prohibitions  under  the 
Act;  an  incidental  take  permit  would 


not  be  issued.  The  third  alternative  is  to 
manage  the  Tree  Farm  according  to  the 
standards  and  guidelines  described  in 
the  Northwest  Forest  Plan,  which  would 
maintain  approximately  61  percent  of 
the  Tree  Farm  in  reserves. 

Dated:  April  22. 1996. 
Thomas  Dwyer. 

Deputy  Regional  Director.  Region  I.  Fish  and 
Wildlife  Senrice.  Portland.  Oregon. 
IFR  Doc.  96-10360  Filed  4-25-96:  8:45  am) 
BILLMG  COOC  43ia-6»-f 


Receipt  of  Application  for  Incidental 
Talte  Permit  for  Surveying  Black- 
Footed  Ferrets  in  Chaves  County,  NM 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Mr.  Scott  Ellis  has  applied  to 
the  Fish  and  Wildlife  Service  (Service) 
for  an  incidental  take  permit  pursuant  to 
Section  10(A)l(a)  of  the  Endangered 
Species  Act  for  the  purpose  of  scientific 
research  and  enhancement  of 
propogation  and  survival  of  the 
endangered  black-footed  ferret  (Mustela 
nigripes),  as  prescribed  by  Service 
recovery  documents.  The  applicant  has 
been  assigned  permit  number  PRT- 
804124.  The  requested  permit  which  is 
for  a  period  of  2  years,  authorizes  the 
incidental  take  of  the  black-footed  ferret 
which  may  occur  as  a  result  of 
nocturnal  sur\'eys  of  a  150-acre  black- 
tailed  prairie  dog  colony  in  Chaves 
County.  New  Mexico. 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  May  28.  1996. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
contacting  to  the  Chief.  Ecological 
Services/Endangered  Species.  US  Fish 
and  Wildlife  Service.  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103.  The 
request  must  be  received  by  the  Chief. 
Ecological  Services/Endangered  Species 
within  30  days  of  the  date  of  this 
publication.  Please  refer  to  permit 
number  PRT-804 124  when  submitting 
comments. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  black- 
footed  ferret.  However,  the  Ser\ice, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  when  such  take  is  for  scientific 
purposes.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 


18618 


Federal  Register  /  Vol.  61,  No.  82  /  Friday,  April  26,  1996  /  Notices 


Applicant 

Scott  Ellis  plans  to  conduct  nocturnal 
black-footed  ferret  surveys  on  a  150-acre 
prairie  dog  colony.  Permit  number  PRT- 
804124  has  been  assigned  to  this 
applicant,  and  this  permit  is  valid  for  a 
period  of  2  years. 
Nancy  M.  Kaufinan. 

Regional  Director,  Region  2.  Albuquerque. 
New  Mexico. 
IFR  Doc.  96-10325  Filed  4-25-96;  8:45  ami 

BILUNO  CODC  4S10-65-P 


Availability  of  a  Revised  Habitat 
Conservation  Plan  and  Supplement  to 
a  Previously  Circulated  Environmental 
Assessment  Evaluating  Proposed 
Issuance  of  Incidental  Take  Permit 
PRT-803743  to  the  City  of  Poway  and 
Its  Redevelopment  Agency  in  San 
Diego  County,  CA 

AGENCY:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  City  of  Poway  and  its 
Redevelopment  Agency  (applicants) 
have  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  (PRT-803743) 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  application  package 
includes  a  Subarea  Habitat  Conservation 
Plan  (HCP)  and  Implementing 
Agreement  (lA).  The  proposed 
incidental  take  would  occur  as  a  resujt 
of  habitat  disturbance  associated  with 
residential  and  limited  municipal 
development  in  the  City  of  Poway,  San 
Diego  County.  California. 

The  requested  permit  would  authorize 
the  incidental  take  of  4  animal  species 
listed  as  endangered  and  2  animal 
species  listed  as  threatened.  The 
applicants  also  have  requested  coverage 
for  an  additional  37  unlisted,  sensitive 
species  (11  plant,  26  animal),  including 
three  proposed  endangered  species.  Of 
these  43  species,  22  are  known  to  occur 
within  the  City  of  Poway  The  June  21, 
199.5,  Notice  of  Availability  (60  PR 
32337)  inadvertently  omitted  mention  of 
the  remaining  21  species.  These  21 
species  either  are  not  known  to  occur 
within  Poway  or  the  impacts  of  the  HCP 
on  the  species  were  considered  to  be 
insignificant  (discountable,  minor  in 
relationship  to  the  species  as  a  whole, 
or  not'reasonably  expected  to  occur). 
The  HCP  proposes  to  i;onserve  all  43 
species  according  to  standards  required 
for  listed  species  under  the  Act.  The 
applicant  has  requested  that  all  43 
species  be  included  in  the  permit.  In  the 
event  that  any  of  the  43  species  that  are 
currently  unlisted  become  listed  in  the 


future,  the  permit  would  take  effect 
upon  the  listing  of  those  species. 

An  Environmental  Assessment/Initial 
Study  Mitigated  Negative  Declaratioa. 
(EA/IS)  for  the  proposed  permit 
issuance  and  draft  Subarea  HCP  was 
circulated  for  public  review  in  June, 
1995,  in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
California  Environmental  Quality  Act 
regulations  (60  FR  32337).  On  August 
15,  1995,  the  Poway  City  Council 
approved  the  Subarea  HCP  with  the 
stipulation  that  participation  in  the  HCP 
by  private  property  owners  would  be 
optional,  and  not  mandatory  as 
originally  proposed.  Private  property 
owners  who  do  not  wish  to  be  included 
in  the  Subarea  HCP  and  want  to  develop 
their  property  in  a  manner  that  would 
result  in  take  of  a  listed  species  would 
obtain  development  approvals  through 
the  traditional  endangered  species 
permit  process  under  either  section  10 
or  section  7  of  the  Act.  A  supplemental 
EA  has  been  prepared  to  evaluate  the 
effects  of  changing  the  plan  from 
mandatory  to  voluntary  private 
landowner  participation.  The  Subarea 
HCP  also  has  been  revised  accordingly 
and  an  errata  sheet  prepared.  This 
notice  advises  the  public  that  the 
supplemental  EA  and  revised  HCP  are 
available  for  review  and  comment.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

DATES:  Written  comments  should  be 
received  on  or  before  May  28, 1996. 
ADDRESSES:  Comments  regarding  the 
adequacy  of  the  supplemental  EA  and 
revised  HCP  should  be  addressed  to  Mr. 
Gail  Kobetich,  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  CA  92008;  FAX 
(619) 431-9618. 

FOR  FURTHER  INFORMATION  Qj9NTACT:  Ms. 
Nancy  Gilbert,  Fish  and  Wildlife 
Biologist,  at  the  above  address, 
telephone  (619)  431-9440. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Copies  of  the  Supplemental  EA  and 
HCP  errata  sheet  will  be  sent  to 
everyone  on  the  original  distribution  list 
or  who  commented  on  the  permit 
application  during  the  initial  public 
comment  period.  Other  individuals  who 
wish  to  receive  copies  of  the 
supplemental  EA  or  revised  HCP  for 
review  should  immediately  contact  Ms. 
Gilbert.  Copies  of  the  supplemental  EA, 
Subarea  HCP,  HCP  errata  sheet,  and 


original  permit  application  also  may  be 
viewed  by  appointment,  during  normal 
business  hours,  at  the  above  address. 

Background 

The  EA/IS,  circulated  in  June  1995, 
evaluated  four  ahematives  including  the 
proposed  action  (issuance  of  the 
incidental  take  permit).  The  three 
alternatives  to  the  proposed  action  are 
summarized  below  and  incorporated  by 
reference  in  the  supplemental  EA,  but 
analysis  of  these  alternatives  is  not 
repeated  in  the  supplemental  EA.  Under 
the  No  Action  Alternative,  the  proposed 
HCP  would  not  be  implemented.  The 
applicants  would  either  avoid  take  of 
listed  species  within  the  planning  area, 
or  apply  for  individual  10(a)(1)(B) 
permits  on  a  proiect-by-project  basis. 
Existing  land  use  and  environmental 
regulations  would  apply  to  all  projects 
proposed  within  the  planning  area. 
Existing  regulatory  practices  require 
mitigation  for  impacts  to  sensitive 
species  and  habitats  resulting  in  lands 
being  set  aside  for  open-space 
preservation;  however,  greater  habitat 
fragmentation  would  likely  occur  under 
the  No  Action  Alternative  than  the 
Proposed  Alternative  because  the  lands 
set  aside  for  open-space  preservation 
would  not  be  assembled  in  a 
coordinated  preserve  system.  Under  a 
100  Percent  Preservation  of  Mitigation 
Area  Alternative,  all  identiHed  habitat 
and  species  within  the  Mitigation  Area 
would  be  preserved.  Development 
would  be  prohibited  within  the 
proposed  Mitigation  Area  boundary 
except  on  already  disturbed  areas  where 
such  development  would  not  impact  the 
viability  of  the  proposed  Mitigation 
Area.  Under  the  Modified  Mitigation 
Area  Alternative,  the  proposed 
Mitigation  Area  boundary  would  consist 
only  of  lands  already  preserved  in 
Poway;  i.e.,  cornerstone  lands  as 
identified  in  the  Subarea  HCP,  parcels 
purchased  for  mitigation  of  the  Scripps- 
Poway  Parkway  Extension  project,  and 
slopes  over  45  percent  within  the 
Mitigation  Area. 

Under  the  Proposed  Alternative, 
changing  participation  in  the  Subarea 
HCP  from  mandatory  to  optional  for 
private  property  owners  could  modestly 
increase  impacts  to  native  vegetation 
and  species,  as  well  as  fragmentation  in 
biological  core  and  linkage  areas 
important  to  overall  preserve  design. 
However,  existing  regulations  that 
afford  protection  to  listed  species  would 
reduce  these  effects.  In  cases  where 
private  property  owners  choose  not  to 
participate  in  the  Subarea  HCP, 
preservation  of  open  space  and 
avoidance  or  mitigation  for  biological 
impacts  would  still  occur  in  accordance 


Federal  Register  /  Vol.  61,  No.  82  /  Friday.  April  26.  1996  /  Notices 


18619 


with  local.  State,  and  Federal 
regulations,  but  possibly  in  a  less 
organized,  more  piece-meal  fashion. 
Consistent  standards  may  not  be 
followed,  and  open  space  linkages  may 
be  more  difPicult  to  plan,  assemble,  and 
maintain.  In  many  cases,  however, 

ftarticipation  in  the  voluntary  HCP  is 
ikely  to  benefit  landowners  in  terms  of 
time  and  money  relative  to  obtaining 
individual  permits  under  the  Act, 
resulting  in  a  strong  incentive  for 
owners  of  parcels  supporting  listed 
species  to  participate  in  the  Subarea 
HCP.  Given  the  large  amount  of  public 
land  dedicated  as  biological  open  space 
in  Poway,  the  relatively  low  level  of 
habitat  impacts  expected  on  private 
lands,  and  the  strength  of  existing  local. 
State,  and  Federal  environmental 
protection  regulations,  adverse  effects 
on  listed  species  of  changing  the 


Subarea  HCP  to  optional  participation 
for  private  property  owners  are  expected 
to  be  minimal. 

Dated;  April  22, 1996. 
Thomas  J.  Dwyer, 

Deputy  Regional  Director,  Region  1,  Portland. 

Oregon. 

IFR  Doc.  96-10358  Filed  4-25-96;  8:45  am] 

BIUJNC  COOC  4310-6»-l> 


Bureau  of  Indian  Affairs 

Request  for  Public  Comment  on  Indian 
Education  Topics 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Tribal  Consultation  on 
Indian  Education  Topics  and  Comment 
Period. 


SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  will 
conduct  tribal  consultation  meetings  to 
obtain  comments  concerning  potential 
issues  in  Indian  education  programs.  In 
addition  to  issues  which  may  be  raised 
by  tribes  and  tribal  organizations,  the 
BIA  has  identified  the  following  issues 
to  be  addressed  at  these  meetings: 
School  Attendance  Boundaries.  Element 
10  Formula,  National  Performance 
Review  Project  and  School  Reform 
Initiative. 

DATES:  The  dates  and  locations  of  the 
tribal  consultation  meetings  are  listed 
below.  All  meetings  will  begin  at  9:00 
a.m.  and  continue  until  3:00  p.m.,  local 
time. 


Date 


Location 


BIA  contact  and  telephone  number 


May  1,  1996 
May  2, 1996 
May  2.  1996 
May  2,  1996 
"May  7,  1996 
May  9,  1996 
May  10,  1996 
May  13,  1996 
May  14,  1996 
May  15.  1996 
May  21,  1996 


UTEC,  Bismarck,  North  Dakota 

Rode  Way  Inn,  Green  Bay,  Wisconsin 

Souttwm  Puet)ios  Agency,  Altxx)uerque,  New  Mexkx) 

Holiday  Inn,  Gallup,  New  Mexico  

Tribal  Council,  Cherokee,  North  Carolina  

Marriott,  Oklahoma  City,  Oklahoma  

Area  Office,  Billings,  Montana 

Area  Office,  Anchorage,  Alaska  

Holiday  Inn,  Phoenix,  Arizona  

Area  Office,  Sacramento,  California 

Red  Lion.  Perxlelton,  Oregon 


Cherie  Fariee,  (605)  964-8722. 
Terry  Portra,  (612)  373-1090. 
Benjamin  Atencio.  (505)  766-3034. 
Andrew  Tah,  (520)  283-2218. 
LaVonna  WeHer,  (703)  235-3233. 
Judy  Littteman.  (405)  945-6061. 
Lany  Parker.  (406)  247-7953. 
Robert  Pnn^e,  (907)  271-^1 15. 
Angelrta  Felix.  (520)  262-3557. 
Fayetta  Babby,  (916)  979-2560. 
John  Reimer,  (503)  872-2743 


All  comments  must  be  received  by  the 
close  of  business  June  15, 1996.  Written 
comments  must  be  mailed  to  the  Office 
of  Indian  Education  Programs,  MS- 
3512-MIB,  OIE-32,  1849  C  Street,  NW, 
Washington,  D.C.  20240,  Attn:  Mr. 
Goodwin  K.  Cobb  III,  or  hand  delivered 
to  Room  3512  at  the  same  address. 
Telefax  responses  may  be  transmitted  to 
Mr.  Cobb  at  (202)  273-0030. 
FOR  FURTHER  INFORMATION  CONTACT: 
Goodwin  K.  Cobb  III  or  Dr.  Jim  Martin 
at  the  above  address  or  call  (202)  208- 
3550. 

SUPPLEMENTARY  INFORMATION:  These 
tribal  consultation  meetings  are  a 
follow-up  to  similar  meetings  conducted 
by  the  BIA  since  1990.  The  purpose  of 
the  tribal  consultation,  as  required  by  25 
U.S.C.  2011(b),  is  to  provide  Indian 
tribes,  school  boards,  parents,  Indian 
organizations  and  other  interested 
parties  with  an  opportunity  to  comment 
on  potential  issues  raised  during 
previous  consultation  meetings  or  being 
considered  by  the  BIA  regarding  Indian 
education  programs.  A  consultation 
booklet  is  being  distributed  to  federally 
recognized  Indian  tribes,  BIA  Area  and 
Agency  Offices  and  BlA-fimded  schools. 
The  booklets  will  also  be  available  from 


local  contact  persons  prior  to  and  at 
each  meeting. 

Dated:  April  17.  1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  96-10303  Filed  4-25-96;  8:45  ami 
BILUNG  CODE  4310-02-M 

Bureau  of  Land  Management 

[MT-024-1 430-01;  MTM  83069] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
1,800.10  acres  of  National  Forest  System 
land  for  the  Cave  Mountain  Research 
Natural  Area  expires  on  June  15.  1996, 
and  the  land  will  be  open  to  mining.  It 
has  been  and  remains  open  to  surface 
entry  and  mineral  leasing. 

EFFECTIVE  DATE:  June  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Ward,  BLM  Montana  State 


Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  proposed  withdrawal  was  published 
in  the  Federal  Register,  59  FR  30951, 
June  16,  1994.  which  segregated  the 
land  described  therein  for  up  to  2  years* 
from  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  other  forms  of 
disposition  which  may  by  law  be  made 
of  National  Forest  System  land.  The  2- 
year  segregation  expires  June  15,  1996. 
The  withdrawal  application  will 
continue  to  be  processed,  unless  it  is 
canceled  or  denied.  The  land  is 
described  as  follows: 

Principal  Meridian.  Montana 

T.  IDS.  R.  1  W., 

Sec  31.  lots  3  and  4.  EVj.  and  EViSWV,; 

.Sec  32,  VEV,.  W'^,  NE"«SE'/4.  and 
VVViSEv«. 
T.  11  S..  Rl  W.. 

Sec  5.  VV  jNE'  4  and  NWV4; 

Sec.  6.  N'2andN'zSVi. 

The  area  described  contains  1,800.10  acres 
in  Madison  Count\ 

At  9  a.m.,  on  June  15,  1996.  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws. 
subject  to  valid  existing  rights,  the 
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provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  lands  described  in 
this  order  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempting  adverse  possession  under  30 
U.S.C.  38  (1988).  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights, 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Diited  April  18,  1996. 
Thomas  P.  Lonnie. 

Deputy  State  Director.  Dtvision  of  Resources. 
|FR  Doc  96-10324  Filed  4-25-96;  8:45  ami 

WLUNO  COM  4310-OH-P 


[N  V-'943-1 430:  N-69594] 

Notice  Of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

action;  Notice. 

SUMMARY:  The  following  described 
public  land  in  Clark  County,  Nevada, 
has  be<'n  examined  and  found  suitable 
for  sale  utilizing  non-competitive 
procedures,  at  not  less  than  the  fair 
market  value.  Authority  for  the  sale  is 
Sections  203  and  209  of  Public  Law  94- 
579,  the  Federal  Land  Policv  and 
Management  Act  of  197fi  (43  U.S.C. 
1719)  and  Public  Law  101-67.  the  Apex 
Project,  Nevada  Land  Transfer  and 
Authorization  Act  of  19H9. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S..  K.  63  E 

Sec.  8:  SV;.NE'/4NVV'/,SE'/4SEV4, 
Sv,:NVV' 4SE'/4SEV4.  E' /zSEV4SE'/4, 
SW'V4SE' 4SE'/4,  those  purtJDn.s  lying 
southerly  of  I'. S.  Highway  15. 

Sec.  9:  S'  ,:'S''.SWV4NVV"  4.SW'.4. 

W'/jSWV4SW'  4,  those  portions  Iving 
westerly  of  State  Highway  61)4. 

The  parcels  of  land,  situated  in  Clark 
County.  NV,  are  being  offered  as  a  non- 
competi'ive  sale  to  Clark  Countyas  part 
of  the  Apex  Heavy  Industrial  Use  Park. 

The  land  is  not  required  for  any 
Federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authoritv  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 


2.  All  minerals, 
and  will  be  subject  to: 

1.  A  right-of-way  thereon  to  Williams 
Telecommunications  Group-West.,  Inc.. 
for  a  fiber-optics  line,  grant  number  N- 
43923  (090  STAT  2776;  43  U.S.C.  1761). 

2.  A  right-of-way  thereon  to  Nevada 
Department  of  Transportation  for  a 
Federal  Aid  Highway,  grant  number 
CC-018337  (042  STAT  0216). 

3.  A  right-of-way  thereon  to  Nevada 
Department  of  Transportation  for  a 
Federal  Aid  Highway,  grant  number 
Nev-057852  [072  STAT  0916;  23  U.S.C. 
317(A)i.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  from 
all  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  sales  and 
disposals  under  the  mineral  disposal 
laws.  This  segregation  will  terminate 
upon  issuance  of  a  patent  or  270  days 
from  the  date  of  publication,  whichever 
occurs  first.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Las  Vegas  District,  4765  West 
Vegas  Drive,  Las  Vegas,  NV  89108.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Public  Law  94- 
579,  or  other  applicable  laws.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  April  11,  1996. 
Micliael  F.  Dwyer, 

District  Managt^r. 

jFR  DtK..  96-10326  Filed  4-25-96:  8:45  ami 

WLUNG  CCOC  1430-HC-P 


[NV-930-1 430-01;  N-69007] 

Partial  Cancellation  of  Proposed 
Withdrawal;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  insofar  as  it  affects  10  acres 
of  public  land  requested  by  the 
Department  of  the  Army.  Corps  of 
Engineers  for  flood  control  facilities  in 


Clark  County,  Nevada.  This  action  will 
open  the  10  acres  to  surface  entry  and 
mining,  subject  to  valid  existing  rights, 
the  provision  of  existing  withdrawals, 
other  segregation  of  record,  and  the 
requirements  of  applicable  law. 
EFFECTIVE  DATE:  May  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  ' 
Dermis  J.  Samuelson,  ELM  Nevada  State 
Office.  P.O.  Box  12000.  Reno.  Nevada 
89520.  702-785-6532. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  59  FR  60998, 
November  29. 1994,  which  segregated 
the  lands  described  therein  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights.  The  Corps  of  Engineers  has 
determined  that  certain  lands  will  not 
be  needed  in  connection  with  the  flood 
control  facilities  and  has  cancelled  its 
application  for  those  lands.  The  lands 
are  described  as  follows: 

Mount  Diablo  Meridian 

T.  21  S.,  R.  60E., 

Sec.  25.  EV:iSWV4.SEV4SEV;i  and 
WV2SEV4SEV4SEV4. 

The  lands  described  aggregate  10  acres  in 
Clark  County. 

1.  At  9  a.m.  on  May  28,  1996,  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregation 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  May  28. 
1996.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

2.  At  9  a.m.  on  May  28,  1996,  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  other 
segregation  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  wall  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 
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Dated:  April  16, 1996. 
William  K.  Slowers, 
Lands  Team  Lead. 

[FR  Doc.  96-10327  Filed  4-25-96:  8:45  ami 
BILLING  CODE  4310-HC-P 


National  Park  Service 

Revision  of  Handcraft  Exemption 
Policy 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Revision  of  Policy  on  the 
Exemption  of  Handcraft  Sales  from 
Franchise  Fee  Calculation. 

summary:  The  National  Park  Service 
(NFS)  authorizes  private  businesses 
known  as  concessioners  to  provide 
necessary  and  appropriate  visitor 
facilities  and  services  in  areas  of  the 
National  Park  System.  NPS  is 
undertaking  a  review  of  its  policies 
concerning  concession  management 
activities.  Pending  completion  of  a  full 
review,  NPS  has  amended  its  policy 
regarding  the  exemption  of  gross 
receipts  from  the  sale  of  United  States 
Indian  and  native  handicrafts  from 
franchise  fee  calculations. 
EFFECTIVE  DATE:  April  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Yearout,  Chief,  Concession 
Program  Division,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
D.C.  20013-7127,  Tele.  (202)  343-3784. 
SUPPLEMENTARY  INFORMATION:  On 
January  17,  1995,  the  National  Park 
Service  published  for  public  comment 
in  the  Federal  Register  proposed 
am.endments  to  certain  concession 
policies.  Two  of  these  policy 
amendments  were  adopted  under 
separate  notice  published  on  July  20, 
1995.  The  remaining  policy  amendment 
proposed  to  eliminate  the  exemption 
from  franchise  fee  computation  of  gross 
receipts  from  the  sale  of  Native 
American  handicrafts.  In  reviewing 
comments  received  on  this  proposal, 
NPS  noted  that  the  notice  incorrectly 
limited  this  exclusion  to  Native 
American  handicrafts,  although  the 
Standard  NPS  Concession  Contract 
refers  to  "genuine  United  States  Indian 
and  native  handicraft."  Because  this  is 
a  much  broader  category  than  indicated 
in  the  January  17, 1995,  Federal 
Register  notice,  NPS  published  a 
revised  policy  amendment  for  comment 
in  the  Federal  Register  of  July  20.  1995. 

NPS  received  23  comments 
concerning  its  proposal  to  eliminate  the 
handcraft  exemption  from  gross  receipts 
for  the  purpose  of  franchise  fee 
calculation.  Ten  of  these  comments 
came  from  NPS  concessioners  or 
associated  companies,  2  from 


associations  representing  groups  of  NPS 
concessioners,  one  from  an  interested 
environmental  organization,  one  from 
an  Indian  Tribe,  one  from  a  State 
agency,  one  from  an  individual,  and  7 
from  craftspersons  or  groups 
representing  craftspersons. 

Analysis  of  Comments 

The  following  is  an  analysis  of  the 
comments  received  on  the  policy 
proposal  NPS  is  adopting  under  this 
notice. 

Sixteen  commenters  felt  that 
elimination  of  the  franchise  fee 
exemption  would  diminish  the  extent  to 
which  handcrafts  are  marketed  and  sold 
within  the  parks,  or  that  elimination  of 
the  exemption  reflects  a  departure  from 
a  long-established  objective  of  NPS  to 
encourage  handcrafts  and  merchandise 
appropriate  to  the  park  and  region.  One 
of  these  commenters  felt  that  NPS 
should  continue  to  do  everything 
possible  to  continue  to  promote  the  sale 
of  Native  American  handcrafts  in  the 
parks.  Elimination  of  the  exemption 
does  not  change  the  NPS  objective  of 
encouraging  handcrafts  and 
merchandise  appropriate  to  the  park 
and  region.  It  is  important  to  note  that 
this  policy  revision  is  prospective  in 
nature.  Existing  contracts  which  provide 
for  the  exemption  will  not  be  affected  by 
this  policy  change.  However,  new- 
contracts  will  contain  a  provision 
requiring  that  concessioners  implement 
a  plan  to  assure  that  all  gift  merchandise 
is  theme  oriented  specifically  to  the 
park  in  which  they  operate.  A  wide 
range  of  specific  local  themes  such  as 
geology,  wildlife,  plant  life, 
archaeology,  applicable  local  or  Native 
American  culture,  and  themes  which 
enhance  the  idea  of  conservation  and 
national  park  values  will  be  used  to 
establish  the  types  of  merchandise  to  be 
sold.  NPS  believes  that  this  is  a  more 
positive  approach  to  assuring  that 
appropriate  merchandise  of  all  types  is 
offered  for  sale  within  thie  parks  than 
simply  exempting  gross  receipts  from 
the  sale  of  certain  items  from  franchise 
fees.  This  approach  was  also  supported 
by  one  commenter,  who  feh  that 
concessioners  should  be  encouraged  to 
sell  native  handcrafts  through  other 
means. 

Two  commenters  suggested  that  NTS 
should  strengthen  its  policy  by 
providing  more  attention  to  enforcement 
and  implementation,  by  narrowing  the 
scope  of  the  exemption  to  encourage  the 
sale  in  particular  parks  of  genuine 
handcrafts  native  to  their  regions,  and 
by  prohibiting  the  sale,  outright,  of 
imitation  arts  and  crafts  within  the 
national  parks.  Again,  NPS  feels  that  its 
planned  approach  to  the  sale  of 


merchandise,  including  handcrafts,  will 
accomplish  these  objectives  to  a  much 
greater  extent  than  the  exemption  has  in 
the  past. 

Nine  commenters  expressed  concern 
that  ehmination  of  the  exemption  may 
result  in  less  sales  of  handcrafts,  and 
that  gains  in  franchise  fees  may  be  offset 
by  increased  costs  in  entitlement 
programs  for  craftspersons  who  lose 
sales.  They  also  expressed  concern 
about  the  effect  this  might  have  on 
artisans  in  rural  communities.  NPS 
intends  to  take  an  increased  proactive 
role  in  encouraging  the  development 
and  sale  of  theme-related  handcrafts 
within  the  parks,  and  does  not 
anticipate  that  the  sale  of  handcrafted 
items  will  be  significantly  reduced  or 
eliminated  as  a  result  of  eliminating  the 
exemption.  Rather,  the  emphasis  that 
will  be  placed  on  merchandise 
thematically  related  to  the  park  and  its 
resources  is  likely  to  increase  the  .sale  of 
handcrafts  and  related  items  in  most 
areas. 

Three  commenters  indicated  that  they 
felt  that  NPS  efforts  to  extend  franchise 
fees  to  concessioner  sales  from  facilities 
outside  the  parks  would  be  illegal. 
Elimination  of  the  exemption  has  no 
effect  on  operations  outside  of  park 
boundaries,  and  NPS  does  not  intend  to 
extend  franchise  fees  to  sales  from 
facilities  outside  the  parks. 

One  commenter  stated  that  finding 
quality  handcrafts  and  the  individual 
selection  required  is  costly  and  time- 
consuming,  and  that  the  proposal  will 
penalize  concessioners  who  endeavor  to 
present  the  finest  of  American 
workmanship  to  park  visitors.  NTS 
believes  that,  in  most  cases, 
concessioners  have  already  identified 
and  selected  sources  for  handcrafted, 
theme-related  items  and,  consequently, 
the  costs  associated  with  finding 
suppliers  of  appropriate  handcraft  items 
have  been  incurred  while  the  exemption 
was  still  in  effect.  As  indicated 
previously,  existing  contracts  which 
permit  the  exemption  will  not  be 
affected  by  this  policy  change,  and  new 
contracts  will  provide  for  a  more 
proactive  approach  to  assuring  that 
merchandise  offered  for  sale  is  related  to 
the  park  theme.  Accordingly,  existing 
concessioners  will  have  the  remainder 
of  their  existing  contract  terms  with  the 
exemption  still  in  effect  to  refine  their 
handcraft  purchasing  strategies. 

Finallv,  one  commenter  suggested 
that  NPS  should  postpone  policy 
changes  in  view  of  the  legislative 
proposals  currently  under  consideration 
bv  the  Congress.  NPS  disagrees,  as  none 
of  these  legislative  proposals  would 
directly  affect  this  policy  revision. 
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In  consideration  of  the  foregoing,  the 
exclusion  of  gross  receipts  from  the  sale 
of  United  States  Indian  and  native 
handicrafts  for  purposes  of  franchise  fee 
calculation  is  hereby  eliminated  from 
NPS  Management  Policies.  Chapter  10, 
Section  9(d)(1)  of  the  standard 
concession  contract  language  and 
Chapters  24  and  28  of  NPS-48,  the 
Concessions  Guideline. 

Dated:  April  8.  19P6. 
|ohn  Reynolds. 

Director,  \ationul  Park  Service. 

|FR  Doc.  96-10312  Filed  4-25-96;  8:45  ami 

WLUNQ  CODE  4310-70-M 


Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  three 
upcoming  meetings  of  the  Delaware 
VVater  Gap  National  Recreation  Area 
Citizens  Advisory  Commission.  Notice 
of  these  meetings  is  required  under  the 
Federal  Advisory  Committee  Ac1  (Pub. 
L.  92^63). 

Meeting  Date  and  Time:  Thursday.  June  6. 
1996  at  7:00  p.m. 

Addrets:  Walpack  Church.  Walpark  Center 
N)  07881. 


Meeting  Date  and  Time:  Thursday. 
S«!ptemt)er  5.  1996  at  7:00  p.m. 

Address:  Bushkill  School.  Bushkill  PA 
18324 

Meeting  Date  and  Time:  Saturday,  January 
11.  1997  at  9:00  a.m. 

Address:  Walpack  Church.  Walpack  Center 
N|  07881. 

Snow  Dote:  January  18.  1997  at  9:00  a.m 

The  agenda  for  the  meeting  consists  of 
reports  from  Citizen  Advisory 
Commission  committees  including:  By- 
Laws,  Natural  Resources.  Recreation. 
Cultural  and  Historical  Resources, 
Intergovernmental  and  Public  Affairs, 
Construction  and  Capital  Project 
Implementation,  as  well  as  Special 
Committee  Reports.  Superintendent 
Roger  K.  Rector  will  give  a  report  on 
various  park  issues. 

SUPPLEMENTARY  INFORMATION:  The 

Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surrounding  communities. 
The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 


agenda  items  with  the  Commission.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission,  P.O.  Box  284,  Bushkill.  PA 
18324.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water  Gap 
National  Recreation  Area  located  on 
River  Road  1  mile  east  of  U.S.  Route 
209,  Bushkill.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Delaware  Water  Gap 
National  Recreation  Area.  BuchkJll,  PA 
18324.717-588-2418. 

Dated:  April  16, 1996. 
WuTcn  D.  Beach, 

Associate  Field  Director.  Northeast  Field 

Area. 

IFR  Doc.  96-10309  Filed  4-25-96;  8:45  am) 

BILUNO  CODE  4310-10-M 


Upper  Delaware  Scenic  and 
Recreational  River  Citizens  Advisory 
Council 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  meetings  of  the  Upper  Delaware 
Citizens  Advisory  Council  for  calendar 
year  1996. 


Dates 


Type  of  meeting 


"Ram"  date 


Address 


Apr.  9,  1996  ... 
June  11,  1996 
Sept.  10,  1996 
Nov.  12,  1996 


Business 
Business 
Business 
Business 


None  I  NPS  Resource  Management  Office,  River  Road.  Milanville,  Pennsylvania. 


None 
None 
None 


NPS  Headquarters,  River  Road,  Beach  Lake,  Pennsylvania. 
NPS  Headquarters,  River  Road,  Beach  Lake.  Pennsylvania. 
Zane  Grey  House  and  Museum,  Delaware  Drive,  Lackawaxen,  Pennsylvania. 


Press  Relea.ses  containing  specific 
information  regarding  the  subject  of 
each  meeting,  as  well  as  special 
informational  programs,  will  be 
published  in  the  following  area 
newspapers: 

The  Sullivan  County  Democrat 
The  Times  Herald  Record 
The  River  Reporter 
The  Tri-state  Gazette 
The  Pike  County  Dispatch 
The  Wayne  Independent 
The  Hawley  News  Eagle 
The  Weekly  Almanac 

Announcements  of  cancellation  due 
to  inclement  weather  will  be  made  bv 
radio  stations  WDNH.  WDLC,  WSUL. 
VVIFFandWVOS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Calvin  F.  Hite.  Superintendent;  Upper 
Delaware  Scenic  and  Rwreational  River, 
RR2.  Box  2428.  Beach  Lake  PA  18405- 
9737:  717-729-8251. 


SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704  (fl  of  the  National  Parks  and 
Recreation  Act  of  1978.  Public  Law  95- 
625,  16  use  S1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report 
to  the  Delaware  River  Basin 
Commission,  the  Secretary  of  the 
Interior,  and  the  Governors  of  New  York 
and  Pennsylvania  in  the  preparation 
and  implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  Region. 

All  meetings  are  open  to  the  public. 
Any  member  of  the  public  may  file  with 
the  Council  a  written  statement 
conc.uming  agenda  times.  The  statement 
.should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  84.  Marrowsburg,  NY  12764. 


Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River;  River  Road,  V/* 
miles  north  of  Narrowsburg,  New  York; 
Damascus  Township.  Pennsylvania. 

Dated:  April  16,  1996. 
Warren  Beach, 

Assistant  Field  Director.  Northeast  Field  Area. 
IFR  Doc.  96-10310  Filed  4-25-96;  8:45  am) 

BILUNO  CODE  4310-70-M 


Availability  of  Plan  of  Operations; 
Mining  Operation;  Jo  Claim  Group; 
Death  Valley  National  Park;  Inyo  &  San 
Bernardino  Counties,  CA  and 
Esmeralda  &  Nye  Counties,  NV 

Notice  is  hereby  given  in  accordance 
with  Section  9.17'(a)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  A.  that  the  National  Park 
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Service  has  received  from  Mr.  Joe 
Ostranger  a  Plan  of  Operations  to 
remove  a  limited  qusmtity  of  stockpiled 
ore  from  the  JO  claim  group  in  Death 
Valley  National  Park. 

The  Plan  of  Operations  is  available  for 
public  review  and  comment  for  a  period 
of  30  days  from  the  publication  of  this 
notice.  Analysis  of  the  proposal  will 
proceed  from  the  date  of  its  receipt.  The 
document  can  be  viewed  during  normal 
business  hours  at  the  Office  of  the 
Superintendent,  Death  Valley  National 
Park.  Death  Valley,  California,  92328. 

Dated:  April  7,  1996. 
Richard  H.  Martin, 

Superintendent. 

[FR  Doc.  96-10311  Filed  4-25-96;  8:45  ami 

BILUNG  CODE  4310-70-l> 


Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Connecticut  State  Museum  of  Natural 
History,  University  of  Connecticut, 
Storrs,  CT 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  cultural  items 
from  the  Norris  L.  Bull  Collection, 
Connecticut  State  Museum  of  Natural 
History,  University  of  Connecticut, 
Storrs,  CT  which  meet  the  definition  of 
"unassociated  funerar\'  objects"  and 
"sacred  object"  as  defined  in  section  2 
of  the  Act. 

In  1961,  the  nineteen  cultural  items 
were  donated  by  the  family  of  Norris  L. 
Bull  to  the  Connecticut  State  Museum  of 
Natural  History.  These  nineteen  cultural 
items  include:  one  charm  stone,  one 
petroglyph.  one  faceted  glass  orange 
bead,  one  trade  axe,  one  meta!  pestle, 
one  trade  snuffbox,  one  copper  kettle, 
one  pewter  medallion,  one  brass  apostle 
trade  spoon,  one  pewter  trade  pipe,  one 
metal  spike,  one  metal  trade  pipe,  one 
pewter  baluster,  one  stone  pestle,  one 
bellamine  jug,  one  bone  spearpoint,  one 
black  angular  stone  pipe,  one  paint  pot 
with  red  stain,  and  one  2-faced  effigy 
soapstone  pipe. 

Eighteen  cultural  items  were  found 
with  human  remains  in  seventeenth 
century  Mohegan  cemeteries,  including 
Smith  Farm,  Elizabeth  Street,  Van 
Tassel  Site,  Yantic,  and  Yantic  & 
Quinebaug.  These  sites  are  all  known 
Mohegan  cemeteries  which  have  been 
disturbed  through  development  and 
looting  within  the  last  200  years.  These 
unassociated  funerary'objects  are 
consistent  with  grave  goods  of 
seventeenth-century  Mohegan  burials. 


One  item,  the  two-faced  effigy 
soapstone  pipe  was  found  in  the  cellar 
of  the  Uncas  Cabin.  This  site  was  the 
known  residence  of  Uncas,  a 
seventeenth-century  Mohegan  sachem 
still  considered  by  the  Mohegan  as  the 
single  greatest  culture  hero  in  the  post- 
contact  period.  Mohegan  oral  tradition 
indicates  pipes  of  this  form  have  been 
used  long  before  the  contact  period,  and 
are  still  in  use  within  the  Mohegan 
community.  Mohegan  traditional 
rehgious  leaders  have  indicated  that  this 
pipe  is  needed  for  the  practice  of 
traditional  Mohegan  religion  by  present- 
day  adherents. 

Based  on  the  above-mentioned 
information,  officials  of  the  Connecticut 
State  Museum  of  Natural  History  have 
determined  that,  pursuant  to  25  U.S.C 
3001(3)(C),  the  2-faced  effigy  soapstone 
pipe  is  a  specific  ceremonial  object 
needed  by  traditional  Native  American 
religious  leaders  for  the  practice  of 
traditional  Native  American  religions  by 
their  pr.^sent-day  adherents.  Official  of 
the  Cormecticut  State  Museum  of 
Natural  History  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001(3)(B). 
these  nineteen  cultural  items  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Lastly,  officials  of 
the  Connecticut  State  Museum  of 
Natural  History  have  determined  that 
pursuant  to  25  U.S.C.  3001(2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  betv.een 
these  items  and  the  Mohegan  Indian 
Tribe  of  Comiecticut. 

This  notice  has  been  sent  to  officials 
of  the  Mohegan  Indian  Tribe  of 
Connecticut.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliation  with  these 
cultural  items  should  contact 
Connecticut  State  Archaeologist 
Nicholas  F.  Bellantoni,  Office  of  State 
Archaeology,  U-23,  University  of 
Connecticut.  Storrs,  CT  06269. 
telephone  (860)  486-5248  before  May 
28,  1996  Repatriation  of  these  cultural 
items  may  begin  after  that  date  if  nu 
additional  claimants  come  forward. 
Dated;  April  22.  1996 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist 
Chief.  Archeology  and  Ethnography  Program 
(FR  Doc   96-10345  Filed  4-25-96;  8:45  ami 
BILLING  CODE  4310-70-F 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttie  Rome  Historical 
Society,  Rome,  NY 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Rome  Historical 
Society,  Rome,  NY. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Rome  Historical 
Society  professional  staff  and  Hartgen 
Archeological  Associates,  Inc. 
professional  staff  in  consultation  with 
representatives  of  the  Onondaga  Indian 
Nation. 

In  the  early  1960s,  human  remains 
representing  85  individuals  were 
recovered  from  the  Onondaga  County 
Penitentiary  Site  (Pen  Site)  in 
Jamesville.  NY  under  a  Fort  Stanwix 
Museum  (now  Rome  Historical  Society) 
and  Rochester  Muscam  of  Science 
project.  No  kncv^■n  individuals  were 
identified.  The  598  associated  funerar\ 
objects  include  potterv'.  metal  and  stone 
tools,  metai  pots,  beads,  shell 
(wampum),  silver  (ornaments,  bracelets, 
earrings).  The  Rochestt  r  Musfum  ol 
Science  has  additional  human  remains 
and  associated  hinerary  objects  from  the 
Pen  Site,  and  is  conducting  a  separate 
inventory  and  consultation  for  these 
human  remains  and  associated  funerar> 
objects. 

The  Perm  Site  has  been  well- 
documented  as  the  Onondaga  Nation's 
rapitol  from  c.  1682-1696  AD.  The 
manner  of  intemmert  and  associated 
funerary  objects  are  consister.'  with 
Onondaga  practice  during  the  late 
seventeenth  century.  Evidence 
presented  by  represeniatu  es  of  the 
Onondaga  Indian  Nation  support  the 
physical  evidence. 

Based  on  the  above  mentioned 
information,  officials  of  the  Rome 
Historical  Society  have  determined  that, 
pursuant  to  43  CFR  10.2  (dJC).  the 
human  remains  listed  abn\e  represent 
the  physical  reina.ns  of  85  individual.-. 
of  Native  American  ancestry    Officials  of 
the  Rome  Historical  Society  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A).  the  598  objects  listed  above 
are  reasonably  believed  to  have  been 
piacad  with  or  near  individual  homan 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Rome  Historit^al 
Society  have  detenrdned  that,  pursuant 
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to  25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Onondaga  Indian  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Onondaga  Indian  Nation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  vn\h  these  human  remains  and 
associated  funerary  objects  should 
contaci  Barbara  L.  Schafer.  Curator  of 
Collections,  Rome  Historical  Society. 
200  Church  Street,  Rome.  NY  13440; 
telephone:  (315)  336-5870,  before  May 
28.  1996.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Onondaga  Indian  Nation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  April  22,  1996 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist 
Chief.  Archeology  &  Ethnography  Program 
(FR  Doc.  96-10346  Filed  4-25-96;  8:45  ami 
BILLING  CODE  4310-  70-F 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.\95)  (44  U.S.C.  3506(c)(2)(A)!.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  ))ur(ien  (tiino  and 
financial  resources)  is  mini:nized. 
coljertion  instniments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentlv,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
Certificate  of  Medical  Necessity  (CM- 
893). 

.•\  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comment'^  must  be 
submitted  to  the  office  listeil  in  the 
addresses  section  below  on  or  before 


July  1, 1996.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 

agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Ms.  Patricia  A.  Forkel.  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  N.W.,  Room  S-3201,  Washington. 
D.C. 20210,  telephone  (202) 219-7601 
(this  is  not  a  toll-free  number),  fax  202- 
219-6592. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

30  U.S.C.  932  includes  section  7  of 
Public  Law  803,  as  amended,  and 
stipulates  that  medical  treatment 
including  services  and  apparatus,  as 
required,  will  be  furnished  to  an  eligible 
•  coal  miner  for  such  period  as  the  nature 
of  the  illness  or  process  of  recovery  may 
require.  The  implementing  regulations 
stipulate  that:  there  must  be  prior 
approval  before  ordering  an  apparatus 
where  the  purchase  price  exceeds 
SlOO.nO;  there  must  be  ongoing 
supervision  of  the  miner's  medical  care, 
including  the  necessity,  character  and 
sufficiency  of  care  to  be  furnished; 
OWCP  has  the  authority  to  request 
medical  reports  and  the  right  to  refuse 
payment  for  failing  to  submit  any  report 
required.  The  Certificate  of  Medical 
Necessity  (CM-893)  is  the  form  devised 
for  this  purpose. 

II.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
int'orniation  in  order  to  carry  out  its 
n'sponsibility  to  determine  eligibility 
for  black  lung  medical  benefits  under 
the  above  provisions. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Certificate  of  Medical  Necessity. 


UMB  Number:  1215-0113. 

Agency  Number:  CM-893. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-Profit  Institutions. 

Total  Respondents:  7,000. 

Frequency:  On  occasion. 

Total  Responses:  7.000. 

Average  Time  per  Response:  40 
minutes. 

Estimated  Total  Burden  Hours:  2.799. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated;  April  21,  1996. 
Cecily  A.  Raybum, 

Director.  Division  of  Financial  Management, 
[FR  Doc  96-10376  Filed  4-25-96;  8:45  am] 

BILUNG  COOC  4510-27-M 


Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits -which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
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specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
v^iting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC,  20210. 

Superseadeas  Decisions  to  General 
Wage  Determination  Decisions 

The  number  of  the  decisions  being 
superseded  and  their  date  of  notice  in 
the  Federal  Register  is  listed  with  each 
State.  Supersedeas  decision  numbers  are 
in  parenthesis  following  the  number  of 
decisions  to  be  superseded. 

Volume  in 

Georgia 

GA95-88  (Jan.  26.  1996)  (GA96-88) 


Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  tlie  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts  * 

MA960001  (Mar.  15,  1996) 

.MA960017  (Mar.  15.  1996) 

MA960018  (Mar.  15,  1996) 
New  York 

NY960003  (Mar.  15.  1996) 

NY960007  (Mar  15.  1996) 

NY960012  (Mar.  15,  1996) 

NY96OO20  (Mar.  15,  1996) 

Volume  II 

Pennsylvania 

PA960G04  (Mar. 

PA960005  (Mar. 

PA960021  (Mar. 
Virginia 

VA960022  (Mar. 

Volume  III 
None 


15.  1996) 
15.1996) 
15.  1996) 

15.  1996) 


Volume  I\' 

Illinois 
IL960O09  (Mar.  15,1996) 
IL960018(Mar.  15,  1996) 
IL960020  (Mar.  15,  1996) 

Indiana 

IN960004  (Mar.  15.  1996) 
IN960006  (Mar.  15,  1996) 


Volume  V 

Oklahoma 
OK960023 
OK960025 
OK960028 
OK960043 

Texas 

TX960002 
TX960003 
TX960005 
TX960007 
TX960010 
TX960016 
TX960018 
TX960019 
TX960055 
TX960060 
TX960063 
TX960093 

Volume  VI 

Alaska 
AK960001 

California 
CA  960001 
CA  960002 
CA960004 
CA960027 
CA960028 
Q\960029 
CA  960030 
CA960031 


(Mar.  15, 
(Mar.  15, 
(Mar.  15. 
(Apr.  12. 

(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 
(Mar.  15 


1996) 
1996) 
1996) 
1996) 

1996) 
1996] 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 


(Mar.  15.  1996) 


(Mar.  15, 
(Mar.  15, 
(Mar.  15, 
(Mar.  15. 
(Mar.  15, 
(Mar.  15, 
(Mar.  15. 
(Mar.  15, 


1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 


CA960032  (Mar 
CA960()33  (Mar 
C^9600  J4  (Mar 
CA960035  (Mar 
CA960036  (Mar 
CA960037  (.Mar 
CA 960038  (Mar 
CA960039  (Mar 
CA960040  (Mar 
CA  960041  (Mar 
CA960042  (Mar 
Q'\960043  (Mar 
CA9600-;4  (Mar 
CA960O45  (Mar 
CAa60046  (Mar 
CA960047  (Mar 
CA960048  iMar 
CA960049  (Apr 
CL\960050  I  Apr 
C^960051  (Apr 
C.^960052  (Apr 
C.^960053  (Apr 
CA960054  (Apr 
CA960055  (Apr 
CJV.96C056  (Apr 
rJV960057  (Apr 
CA960058  (Apr 
CA 960059  (Apr 
CA 960060  (.\pr 
CA960061  (Apr 
Cj».960062  (Apr 
CA960063  (Apr 
CA960064  (Apr 
CA960065  (Apr 
CA960066  (Apr 
CA960067  (Apr 
CA960068  (Apr 
C.A960069  (Apr 
CA 960070  (Apr 
CA960071  (Apr 
C.A960072  (Apr 
CA960073  (Apr.  12.  1996) 
CA960074  (Apr  12.  1996) 
CA960075  (Apr.  12.  1996) 
CA960076  (Apr.  12.  1996) 
CA960077  (Apr 


CA960078  (.\pr  12.  1996) 
CA960079  (Apr.  12.  1996) 
C^960080 (Apr  12.1996) 
CA960081  (Apr.  12.  1996) 
CA 960082  (Apr  12.  1996) 
CA960083  (Apr.  12, 


CA960084  (Apr  12, 
CA960085  (Apr.  12. 
CA 960086  (Apr.  12. 


15.  1996) 
15.  1996) 
1j.  1996) 
15.  1996) 
1096) 
1996) 
1996) 
1996> 
1996) 
1996] 
1996) 
1996) 
15.  19961 
15  19961 
15.  19961 
15.  1996) 
15.  1996) 
12.  1996) 
12.  1996) 
12.  1996) 
12,  1996) 
12,  199CJ 
12.  1996) 
12.  1996) 
12  1996) 
1996) 
1996) 
1996] 
1996) 
1 996) 
1996) 
1996) 
1996) 
1996) 
1996) 


12. 

12. 

12. 

12. 

12 

12. 

12. 

12, 

12. 

12. 


12,  1996) 
12.  1996) 
12.  1996) 
12.  1996) 
12.  1996) 
12.  1996) 


12.  1996) 


1996) 
1996) 
1996) 
1996; 


CA960087  (Apr.  12.  1996) 

CA960088  (Apr.  12.  1996) 

CA960089  (.Apr   12.  1996) 

CA960090  (.Apr.  12.  1996) 

CA960091  (Apr.  12,  1996) 

CA 960092  (Apr.  12.  1996) 

CA960093  (Apr.  12.  1996) 
Colorado  CO9600 11  (.Mar.  15.  1996) 
Montana  MT960O03  (Mar.  15.  1996) 

MT960004  (Mar.  15.  1996) 

MT960006  (Mar,  15.  1996) 

MT960007  (Mar.  15.  1996) 

MT960008  (Mar   15.  1996) 
Oregon  OR960001  (Mar  15.  1996) 

OR960007(Mar   15.1996) 
Washington  \VA960001  (Mar  15.  1996] 

\VA960008  (Mar.  15.  1996) 

*  Note:  The  dates  of  publications  of 
General  Wage  Determinations  reflected  ir,  the 
Federal  Register  of  .Ap.-il  19.  1996.  were 
shown  as  April  19  1996.  that  date  should 
have  been  March  15, 1996  in  every  instance. 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GF(J)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Goveinnient  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  countrv. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  .-Xcts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  hiformation  Service  (NTIS)  of 
the  US  Departmenl  of  Commerce  at 
(70Ti  48^-4630. 

Hard-copy  subscriptions  may  be 
purchased  from   Superintendent  of 
Documents,  US.  Govenuneut  Printing 
OfHce.  Washington.  DC.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscnnnon(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
mav  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
SuhscriptUins  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  vulunie.  Throughout  the  remainder 
of  the  vear.  regular  weekly  updates  are 
distributed  to  subscribers. 

SiHned  at  Washington.  D  C.  this  19th  day 
of  April  19')(i. 
Philip  J.  Gloss. 

Chiff.  Pranc  h  cfCorritnirUon  'i/Vage 
DeterwmatioiTi 
|FR  Doc  06-U)Of.R  Filed  4-JS-96;  8:45  am! 

BILUNG  CODE  4S10-22-M 


Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  ns 
part  of  Its  continuing  effort  to  reiluce 
paperwork  and  respondent  burden, 
conducts  a  preciearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunitv  to  i  omment  on  proposed 
and/or  continuing  collections  of 
infcrmation  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRAQS)  (44  U.S  C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  thnt  reqin-sted 
dai.i  can  !)♦>  provided  in  the  df'sired 
format,  reporting  burden  (time  uul 


financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  "Mass  Layoff  Statistics 
(MLS)  Program  Sur\'ey. " 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
June  25,  1996. 

BLS  is  particularly  interested  in 
comments  which  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfonnance  of  the 
fijnctions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

•  Lvaluatf'  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer.  Division  of 
Management  Systems.  Bureau  of  Labor 
Statistics.  Room  3255.  2  Massachusetts 
Avenue  N.E..  Washington.  D.C.  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  462(e)  of  PL  97-300,  the  job 
Training  Partnership  .^ct  (ITPA), 
provides  that  the  Secretary  of  Labor 
develop  and  maintain  statistical  data 
relating  to  permanent  mass  layoffs  and 
plant  closings  and  issue  an  aimual 
report  The  report  's  to  include,  at  a 
rnir.imiim.  the  number  of  plant  closings 
and  mass  layoffs,  and  the  number  of 
wiirki^rs  affected.  The  data  are 
summarized  by  geographical  area  and 
industry. 

The  MLS  program  uses  a  standardized 
automated  approach  to  identify, 
describe,  and  track  the  impact  of  major 


job  cutbacks.  The  program  utilizes,  to 
the  greatest  degree  possible,  existing 
Unemployment  Insurance  (UI)  records 
and  computerized  data  files, 
supplemented  by  direct  employer 
contact.  Its  major  features  include: 

•  The  identification  of  major  layoffs 
and  closings  through  initial  UI  claims 
filed  against  the  identified  employer; 

•  The  use  of  existing  files  on 
claimants  to  obtain  basic  demographic 
and  economic  characteristics  on  the 
individual; 

•  The  telephone  contact  of  those 
employers  meeting  mass  layoff  criteria 
to  obtain  specific  information  on  the 
nature  of  the  layoff  and  characteristics 
of  the  establishment; 

•  The  identification  of  the  continuing 
impact  of  the  mass  layoff  on  individuals 
by  matching  affected  initial  claimants 
with  persons  in  claims  status:  and, 

•  The  measurement  of  the  incidence 
of  the  exhaustion  of  regular  State  UI 
benefits  by  affected  workers. 

In  the  program.  State  Employment 
Security  .^gencies  (SESAs)  submit  a 
comprehensive  report  each  quarter,  and 
a  preliminary,  summary  report  each 
month.  These  computerized  reports 
contain  information  from  State 
administrative  files  and  information 
obtained  from  those  employers  meeting 
the  program  criteria  of  a  mass  layoff. 

Congress  provided  for  the 
implementation  of  the  MLS  program  by 
BLS  through  fiscal  years  1984-1992 
appropriations  for  the  Departments  of 
Labor,  Health  and  Human  Services. 
Education,  and  related  agencies.  The 
program  was  not  operational  in  fiscal 
years  1993  and  1994.  Program  operation 
resumed  in  fiscal  years  1995  and  1996 
with  funds  pro\'ided  by  the 
Employment  and  Training 
Administration  (ETA). 

At  the  present  time,  all  States 
(including  the  District  of  Columbia  and 
Puerto  Rico)  are  participating  in  the 
program. 

11.  Current  Actions 

The  information  collected  and 
compiled  in  the  MLS  program  is  used  to 
satisfy  the  reporting  requirement 
legislatively  mandated  by  Section  462(e) 
of  PL  97-300  (JTPA).  The  BLS  annual 
reports  from  this  program  meet  that 
statutory  mandate,  as  well  as  provide 
economic  analyses  of  these  data 

In  addition  to  the  BLS  uses  of  MLS 
data,  such  data  are  required  by 
Congress,  the  Executive  branch, 
business,  labor,  and  academic 
communities,  SESAs.  and  the 
Department  of  Labor  for  both  macro- 
and  micro-economic  analysis,  including 
specific  labor  market  studies  geared 
towards  manpower  assistance  and 
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development.  Moreover.  Congress  used 
these  data  in  conjunction  with  the 
findings  from  a  supplemental  study  of 
layoff  actions  in  the  development  of  the 
Worker  Adjustment  and  Retraining 
Notification  (WARN)  Act  that  was 
enacted  in  August  1988.  Furthermore. 
ETA  uses  MLS  micro  data  in  the 
evaluation  of  dislocated  worker 
programs  to  assess  the  effectiveness  of 
those  activities  and  services. 

A  congressionally  mandated  use  of 
mass  layoff  data  is  the  Economic 
Dislocation  and  Worker  Adjustment 
Assistance  Act  of  1988  (EDWAA). 
which  amended  Title  III  of  JTPA. 
Section  302  of  EDWAA  provides  for 
allocation  of  Title  III  funds  to  States  on 
the  basis  of  MLS  data  and  encourages 
the  use  of  MLS  data  in  substate 
allocations. 

State  agencies  use  the  MLS  data  in 
various  ways,  including  the 
identification  of;  geographic  areas  in 
need  of  special  manpower  services; 
ailing  or  troubled  industries;  specific 
employers  needing  assistance;  outreach 
activities  for  the  unemployed;  and 
workers  in  need  of  temporary  health 
care  services. 

There  is  no  other  comprehensive 
source  of  statistics  on  either 
establishments  or  workers  affected  by 
mass  layoffs  and  plant  closings; 
therefore,  nor.e  of  the  aforementioned 
data  requirements  could  be  fulfilled  if 
this  data  collection  did  not  occur. 

Type  of  Review:  Extension. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Mass  Layoff  Statistics  Program. 

OMB  Number:  1220-0090. 

Affected  Public:  Business  or  other  for 
profit;  Not-for-profit  institutions;  Farms; 
Federal  Government;  State.  Local  or 
Tribal  Government. 

Total  Respondents:  15,652. 

Frequency:  State  Employment 
Security  Agencies  (SESAs)  will  report 
quarterly  and  monthly.  Affected 
employers  will  report  on  occasion. 

Total  Responses:  16.432. 

Average  Time  Per  Response:  60 
Minutes  for  SESAs.  30  Minutes  for 
employers. 

Estimated  Total  Burden  Hours:  73.320 
Hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
infonnation  collection  request;  they  also 
will  become  a  matter  of  public  record. 


Signed  at  Washington,  D.C.  this  22nd  day 
of  April.  1996. 

Peter  T.  Spolarich, 

Chief.  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 
jFR  Doc.  96-10377  Filed  4-25-96;  8:45  am) 
BILUNG  CODE  «S10-24-M 


Proposed  Collection;  Comment 
Request 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preciearance  consultation 
program  to  provide  the  general  pubhc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  the 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Bureau  of  Labor  Statistics  (BLS)  is 
soliciting  comments  concerning  the 
proposed  extension  of  the  "Current 
Population  Survey  (CPS)." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
June  25. 1996. 

BLS  is  particularly  interested  in 
comments  which  help  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g..  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz.  BLS  Clearance  Officer.  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  N.E..  Washington,  DC.  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  CPS  has  been  the  principal 
source  of  the  official  Government 
statistics  on  employment  and 
unemployment  for  50  years.  BLS  and 
the  Census  Bureau  share  the 
responsibility  for  this  survey  and  are 
submitting  two  separate  clearance 
requests  that  reflect  the  joint  funding 
provided  by  the  two  agencies  for  this 
survey  and  the  way  in  which  the  Census 
Bureau  and  BLS  divide  the 
responsibilities  for  the  analysis  and 
dissemination  of  the  data  from  the 
survey.  The  Census  Bureau  is 
submitting  a  request  for  clearance  of  the 
collection  of  the  basic  demographic 
information  on  the  population  being 
sampled,  and  BLS  is  requesting 
clearance  for  the  collection  of  the  labor 
force  information  which  it  analyzes  and 
publishes  monthly.  The  labor  force 
information  gathered  through  the  survey 
is  of  paramount  importance  in  keeping 
track  of  the  economic  health  of  the 
Nation.  The  survey  is  the  only  source  of 
data  on  total  employment  and 
unemployment,  with  the  monthly 
unemployment  rate  obtained  through 
this  survey  being  regarded  as  one  of  the 
most  important  economic  indicators 
Moreover,  the  survey  also  yields  data  on 
the  basic  status  and  characteristics  of 
the  persons  not  in  the  labor  force.  The 
CPS  data  are  used  monthly,  in 
conjunction  with  data  from  other 
sources,  to  analyze  the  extent  to  which 
the  various  components  of  the  American 
population  ace  participating  in  the 
economic  life  of  the  Nation  and  with 
what  success. 

The  labor  force  data  gathered  through 
the  CPS  are  provided  to  users  in  the 
greatest  detail  possible,  consistent  with 
the  demographic  information  obtained 
in  the  sur\ey.  In  brief,  the  labor  force 
data  can  be  broken  down  by  sex.  age. 
race  and  ethnic  origin,  marital  status, 
family  composition,  educational  level, 
and  various  other  characteristics 
Through  such  breakdowns,  one  can 
focus  on  the  employment  situation  of 
specific  population  groups  as  well  as  on 
the  general  trends  in  employment  and 
unemployment.  Information  of  this  t\-pe 
can  be  obtained  only  through 
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demographicallv-oriented  surveys  such 
as  the  CPS.         ' 

The  basic  CPS  also  are  used  as  an 
important  platform  on  which  to  base  the 
data  derived  from  the  various 
supplemental  questions  which  are 
administered  in  conjunction  with  the 
survey.  By  coupling  the  basic  data  from 
the  monthly  survey  with  the  special 
data  from  the  supplements,  one  can  get 
valuable  insights  on  the  behavior  of 
American  workers  and  on  the  social  and 
economic  health  of  their  families. 

11.  Current  Actions 

There  is  wide  interest  in  the  monthly 
CPS  data  among  Government 
policymakers,  legislators,  outside 
economists,  the  media,  and  the  general 
public.  While  the  data  from  the  CPS  are 
used  in  conjunction  with  data  from 
other  surveys  in  assessing  the  economic 
health  of  the  Nation,  they  are  unique  in 
various  ways.  They  provide  a 
measurement  of  total  employment, 
including  self-employment  and  unpaid 
family  work,  while  the  other  surveys  are 
generally  restricted  to  the 
nonagricultural  sector.  The  CPS 
provides  data  on  all  jobseekers,  and  on 
all  persons  outside  the  labor  force, 
while  payroll-based  surveys  cannot,  by 
definition,  cover  these  sectors  of  the 
population.  Finally,  the  CPS  data  on 
employment,  unemployment,  and  on 
persons  not  in  the  labor  force  can  be 
linked  to  the  demographic 
characteristics  of  the  many  groups 
which  make  up  the  Nation's  population, 
while  the  data  from  other  surveys  are 
usually  devoid  of  demographic 
information. 

Ape  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency  Bureau  of  Labor  Statistics. 

T/(ye- Current  Population  Survey. 

OMB  Sumber:  1 2 20-0 1 00 . 

Affected  Public  Individuals  or 
households. 

Total  Respondents:  48.000  per  month 

Frequency:  Reporting  Monthly. 

Total  Responses:  576,000 

Average  Time  Per  Response.  7 
Minutes. 

Estimated  Total  Burden  Hours:  67.200 
Hours. 

Total  Burden  Cost  (capital/startup I 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  rt?quest  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request,  they  also 
will  become  a  matter  of  public  record 


Signed  at  Washington,  D.C.,  this  22nd  day 
of  April.  1996. 
Peter  T.  Spolarich. 

Chief  Division  of  Management  Systems. 
Bureau  of  Labor  Statistics 
IFR  Doc.  96-10378  Filed  4-25-96;  8:45  ami 
BILLING  COOE  4S10--24-M 


Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH).  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  services 
on  matters  relating  to  the  administration 
of  the  Act,  will  meet  on  May  23,  1996, 
in  Room  N3437  A-D  of  the  Department 
of  Labor  Building  located  at  200 
Constitution  Avenue  NW,  Washington, 
DC.  The  meeting  is  open  to  the  public 
and  will  begin  at  9:00  a.m.  lasting  until 
approximately  4:00  p  m. 

Agenda  items  will  include  an 
overview  of  current  activities,  including 
a  legislative  update,  of  both  the 
Occupational  Safety  and  Health 
administration  (OSHA)  and  the  National 
Institute  for  Safety  and  Health  (NIOSH). 
Other  subjects  will  include  the  National 
Occupational  Research  Agenda  (NORA), 
an  update  on  OSHA's  regulatory  and 
enforcement  activities,  and  workgroup 
reports.  The  committee  will  also  discuss 
the  members  interests  and  develop 
plans  for  future  meetings,  under  the 
direction  of  the  recently  appointed 
Chair,  Dr.  Kathleen  M.  Rest.  University 
of  Massachusetts  Medical  Center,  who 
has  joined  the  committee  as  a  Public 
Representative. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Ms. 
Goodell  before  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
.ippear  and  a  brief  outline  of  the  content 
f)f  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisory 
Ciommittee  may  be  allowed  to  speak  to 
the  extent  time  permits,  at  the  discretion 
of  the  Chair  of  the  Advisory  Committee. 


Individuals  with  disabilities  who  need 
special  accommodations  should  contact 
Tom  Hall  one  week  before  the  meeting 
at  the  address  indicated  below. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
219-7500). 

For  additional  information  contact: 
Joanne  Goodell.  Directorate  of  Policy. 
Occupational  Safety  and  Health 
Administration,  Room  N-3641.  200 
Constitution  Avenue.  NW.  Washington, 
DC  20210.  telephone  (202)219-8021. 
ext.  107. 

Signed  at  Washington.  D.C.  this  19th  day 
of  April,  1996. 
Joseph  A,  Dear. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  96-10375  Filed  4-25-96:  8:45  am) 

BILUNQ  COOE  4510-2e-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  June  10, 
1996.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copes  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
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Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive'emd 
cover  all  the  records  of  any  agency  or 
one  of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Executive  Office  of  the  President. 
National  Space  Council  (N1^29-93- 
02).  Textual  and  audiovisual  records. 

2.  Department  of  Energy  (Nl-434-96- 
6).  Administrative  and  housekeeping 
records  maintained  by  the  Grand 
Jimction  Project  Office. 

3.  Department  of  Health  and  Human 
Services,  Administration  on  Aging  (Nl- 
439-96-1).  Records  of  the  White  House 
Conference  on  Aging. 

4.  Department  of  Health  and  Human 
Services.  Agency  for  Health  Care  Policy 
and  Research  (N 1-5 10-96-1).  Records 
of  the  AIDS  Cost  and  Utilization  Survey. 


5.  Environmental  Protection  Agency 
(Nl-412-95-6).  Superfund  Site  Specific 
Sampling  and  Analytical  Data  Files. 

6.  Farm  Credit  Administration  (Nl- 
310-96-1).  Appointee  Clearance  and 
Vetting  Files. 

Dated:  April  18, 1996. 
James  W.  Moore, 
Assistant  Archivist  for  Records 
Administration. 

IFR  Doc.  96-10322  Filed  4-25-96:  8:45  am) 
BILLING  COOE  7517-01-M 


COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  16  May  1996 
at  10:00  AM  in  the  Commission's  offices 
in  the  Pension  Building.  Suite  312, 
Judiciary  Square,  441  F  Street,  N.W.. 
Washington,  D.C.  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington.  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  wTitten  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  D.C.  19  April  1996. 
Charles  H.  Atherson, 
Secretary. 

[FR  Doc.  9&-10368  Filed  4-25-96:  845  ami 
BILUNG  CODE  6330-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


1.  Tyf)e  of  submission:  Revision. 

2.  The  title  of  the  information 
collection;  General  Assignment. 

3.  The  form  number  NRC  Form  450. 

4.  How  often  the  collection  is 
required:  Once  during  the  closeout 
process. 

5.  Who  is  required  or  asked  to  report: 
Contractors,  Grantees,  and  Cooperators. 

6.  An  estimate  of  the  number  of 
responses:  150. 

7.  The  estimated  number  of  annual 
respondents:  150. 

8.  An  estimate  of  the  total  nimiber  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  300  hours  (2 
hours  per  response). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  appfies:  Not 
applicable. 

10.  Abstract:  During  the  contract 
closeout  process  the  NRC  requires  the 
contractor  to  execute  a  NRC  Form  450. 
General  Assignment.  Completion  of  the 
form  grants  the  government  all  rights, 
titles,  and  interest  to  refunds  arising  out 
of  the  contract  performance. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Docimient  Room.  2120  L  Street.  NW, 
(lower  level),  Washington  DC  Members 
of  the  public  who  are  in  the 
Washington,  DC.  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRCs 
Advanced  Copy  Document  Library ), 
NRC  subsystem  at  FedWorld  at  703- 
321-3339.  Members  of  the  pubhc  who 
are  located  outside  the  Washington,  DC, 
area  can  dial  FedWorld,  1-800-303- 
,9672.  or  use  the  FedWorld  Internet 
address:  fedworld.gov  (Telnet).  The 
document  will  be  available  on  the 
bulletin  board  for  30  days  after  the 
signature  date  of  this  notice.  If 
assistance  is  needed  in  accessing  the 
document,  please  contact  the  FedWorld 
help  desk  at  703-487—4608.  .additional 
assistance  in  locating  the  document  is 
available  from  the  NRC  Public 
Document  Room,  nationally  at  1-800- 
397-4209,  or  within  the  Washington, 
DC,  area  at  202-634-3273 

Comment  and  questions  should  be 
directed  to  the  OMB  reviewer  by  .May 
28,  1996. 

Peter  Francis.  Office  of  Information  and 
Regulatory-  .\ffairs  (3150-0114). 
NEOB-10202.  Office  of  .Management 
and  Budget.  Washington.  DC  20503 

Comn  3nts  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville.  Mary-land.  this  18th  day 
of  April  1996. 
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For  the  Nuclear  Re>{ulator>'  Commission 
Gerald  F.  Cranford. 

Designated  Senior  Official  tor  Information 
Resource  Management. 
IFR  l>x  96-10347  Filed  4-25-96;  8:45  am] 
WLUNG  COOE  7MO-01-P 


Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently  -- ' 

submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 

or  extension  Revision. 

2.  The  title  of  the  information 
collection  NRC  Form  48.1.  "Registration 
Certificate — In  Vitro  Testing  with 
Byproduct  Material  under  General 
License." 

3.  The  form  number  if  applicable: 
NRC  Form  483. 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  vahdated 
copy  of  NRC  Form  483  with  an  assigned 
registration  number.  In  addition,  any 
changes  in  the  information  reported  on 
NRC  Form  483  must  be  reported  in 
writing  to  the  Commission  within  30 
days  after  the  effective  date  of  such 
change. 

5.  Who  will  be  required  or  asked  to 
report:  Any  physician,  veterinarian  in 
the  practice  of  veterinary  medicine, 
clinical  laboratory  or  hospital  which 
desires  a  general  license  to  receive, 
acquire,  possess,  transfer,  or  use 
specified  units  of  byproduct  material  in 
certain  in  vitro  clinical  or  laboratory 
tests. 

6.  An  estimate  of  the  number  of 
responses:  104  registration  certirlcates 
from  NRC  licensees  and  260  registration 
certificates  from  Agreement  State 
licensees 

7.  The  estimated  number  of  annual 
respondents.  104  NRC  licensin^s  and  260 
Agreement  State  licensees. 

b.  An  estimate  of  the  total  numl)er  of 
hours  needed  annually  to  complete  the 
requirement  or  request  42  hours  or 


approximately  7  minutes  per  NRC  or 
Agreement  State  licensee. 

9.  An  indication  of  whether  Section 
3507(d).  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  Section  31.11  of  10  CFR 
establishes  a  general  license  authorizing 
anv  physician,  clinical  laboratory, 
veterinarian  in  the  practice  of  veterinary 
medicine,  or  hospital  to  possess  certain 
small  quantities  of  byproduct  material 
for  in  vitro  clinical  or  laboratory  tests 
not  involving  the  internal  or  external 
administration  of  the  byproduct 
material  or  the  radiation  therefrom  to 
human  beings  or  animals.  Possession  of 
byproduct  material  under  10  CFR  31.11 
is  not  authorized  until  the  physician, 
clinical  laboratory,  veterinarian  in  the 
practice  of  veterinary  medicine,  or 
hospital  has  filed  NRC  Form  483  and 
received  from  the  Commission  a 
validated  copy  of  NRC  Form  483  with 

a  registration  number. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington.  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC.  area  can 
dial  FedWorld.  l-BOO-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May 
28,  1996. 

Peter  Francis,  Office  of  Information  and 
Regulatory  Affairs  (3150-0038), 
NEOB-10202,  Office  of  Management 
and  Budget.  Washington,  DC  20503 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
jo.  Shelton,  (301)  415-7233. 

Dated  a!  Rociiville.  Maryland,  this  18th  day 
ot  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford. 

Dcsignntfd  Senior  Official  for  Infonnation 
Ht;s('urcps  Sfanagement 
|FK  Doc.  9f^l0348  Filed  4-25-96;  8:45  am) 

BILLING  COOE  7590-01-P 


PA  96-020] 

Mr.  Juan  Guzman;  Order  Prohibiting 
Unescorted  Access  or  Involvement  In 
NRC-Llcensed  Activities  Effective 
immediately 

I 

Mr.  Juan  Gu23nan  was  employed  as  a 
contractor  by  the  Baltimore  Gas  & 
Electric  Company  (BG&E)  at  the  Calvert 
Cliffs  facility  (Licensee],  which  holds  a 
license  issued  by  the  Nuclear  Regulatory 
Corrunission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  50.  The  license 
authorizes  the  operation  of  the  Calvert 
Cliffs  Nuclear  Power  Plant.  Units  1  &  2 
(facilities)  in  accordance  with  the 
conditions  specified  therein.  The 
facility  is  located  on  the  Licensee's  site 
in  Lusby.  Maryland. 

II 

In  a  Licensee  Event  Report  issued  by 
BG&E  on  November  16.  1994.  the  NRC 
received  information  from  BG&E 
indicating  that  BG&E  had  revoked  Mr. 
Guzman's  unescorted  access 
authorization  and  removed  him  from 
the  protected  area  in  October  1 994  after 
it  became  aware  through  an 
investigation  by  the  Immigration  and 
Naturalization  Service  and  State 
Department,  that  Mr.  Guzman  was  an 
illegal  alien. 

Mr.  Guzman's  unescorted  access  to 
the  site  initially  had  been  granted  by 
BG&E  on  February  23.  1993  based,  in 
part,  on  his  submittal  of  a  "green  card" 
and  social  security  card  during  the 
initial  interview  process,  both  of  which 
were  represented  as  authentic  when,  in 
fact,  they  were  not.  In  addition,  when 
questioned  on  prior  occasions  by  the 
Licensee  regarding  an  arrest  record 
obtained  as  a  result  of  fingerprints 
submitted  to  the  FBI.  Mr.  Guzman 
repeatedly  denied  that  the  arrest  record 
belonged  to  him.  even  though  it  did.  Mr. 
Guzman's  falsification  of  background 
information,  combined  with  his 
subsequent  denials  to  the  Licensee, 
constitute  a  significant  regulatory 
concern. 

The  NRC  regulations  in  10  CFR  73.56 
and  73.57  were  established,  in  part,  to 
provide  high  assurance  that  individuals 
granted  unescorted  access  are 
trustworthy  and  reliable.  Mr.  Guzman's 
actions  in  this  matter  did  not 
demonstrate  that  trustworthiness,  and 
constitute  a  violation  of  the 
requirements  of  10  CFR  50.5. 
"Deliberate  Misconduct."  because  Mr. 
Guzman  deliberately  submitted  to  the 
Licensee  information  that  he  knew  was 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC. 
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Although  Mr.  Guzman  was  terminated 
from  employment  at  Calvert  Cliffs  in 
October  1994.  his  actions  in  this  matter 
raise  serious  concerns  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements.  Therefore,  pursuant  to 
sections  161c,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.204,  in  order  for  the  Commission 
to  determine  whether  further 
enforcement  action  should  be  taken 
against  Mr.  Guzman  to  ensure 
compliance  with  NRC  regulatory 
requirements,  the  NRC  sent  him  a 
Demand  for  Information  (DFI)  on 
January  2, 1996.  The  DFI  required  Mr. 
Guzman  to  provide  the  NRC  a  response 
that:  (1)  Identifies  whether  he  is 
currently  employed  by  any  company 
subject  to  NRC  regulation  and,  if  so, 
describes  in  what  capacity;  (2)  describes 
why  the  NRC  should  permit  him  to  be 
involved  in  licensed  activities  in  the 
future  or  have  confidence  that  he  will 
comply  with  NRC  requirements  if 
currently  employed  in  an  NRC-regulated 
activity,  including  requirements  to 
provide  complete  and  accurate 
information;  and  (3)  explains  why  the 
NRC  should  not  conclude  that  his 
actions  in  providing  false  information  to 
the  Licensee  were  done  deliberately. 

In  a  letter  dated  February  7.  1996.  Mr. 
Guzman  responded  to  the  DFI.  In  that 
response.  Mr.  Guzman  stated  that:  (1)  he 
was  not  currently  employed  by  any 
company  subject  to  N"RC  regulation;  (2) 
at  no  time  was  he  cited  for  a  procediu-e 
or  safety  violation  while  employed  at 
Calvert  Cliffs;  and  (3)  the  sole  reason  he 
did  not  disclose  that  he  was  an  illegal 
alien  was  his  fear  of  deportation.  He 
also  admitted  that  he  did  deliberately, 
but  without  malice  or  intent,  deceive 
the  Licensee  about  his  work  backgroimd 
and  experience,  but  did  so  solely  out  of 
fear  of  deportation;  pointed  out  an 
inaccuracy  in  the  DFI  in  that  while  he 
did  apply  for  a  passport  Lmder  another 
name,  he  never  pursued  the  document; 
requested  that,  if  the  NRC  decided  to 
prohibit  him  from  working  for  an  NRC 
licensee,  consideration  be  given  to  the 
15  months  that  had  elapsed  since  his 
termination;  and  noted  thaf  the 
Immigration  and  Naturalization  Service 
granted  him  legal  resident  status  in  the 
United  States  in  January  1996. 

IV 

Notwithstanding  his  motives  in 
providing  false  information  to  the 
Licensee,  it  is  clear,  as  Mr.  Guzman 
admitted  in  his  response,  that  he 
provided  false  information  to  the 
Licensee,  and  did  so  deliberately.  In 


doing  so,  Mr.  Guzman  engaged  in 
deliberate  misconduct  in  violation  of  10 
CFR  50.5(a)(2),  in  that  he  deliberately 
submitted  to  the  Licensee  information 
that  he  knew  to  be  inaccurate  in  some 
respect  material  to  the  NRC.  Such 
behavior  cannot  be  tolerated  by  the 
NRC. 

The  NRC  must  be  able  to  rely  on  its 
hcensees  and  their  employees, 
including  contractor  employees,  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
information  that  is  complete  and 
accurate  in  all  material  respects.  Mr. 
Guzman's  actions  in  knowingly 
falsifying  background  information  and 
his  identity  in  an  attempt  to  avoid 
discovery  and  gain  access  to  the  Calvert 
Cliffs  facility,  and  his  false  statements  to 
Licensee  officials  when  questioned 
about  his  background  and  identity,  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC 
and  its  licensees. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that:  (1)  Mr. 
Guzman  will  conduct  NRC-licensed 
activities  in  compliance  with  the 
Commission's  requirements;  and  (2)  die 
health  and  safety  of  the  public  will  be 
protected  if  Mr.  Guzman  is  granted 
unescorted  access  to  NRC-licensed 
facilities  at  this  time.  Therefore.  1  find 
that  the  pubUc  health,  safety,  and 
interest  require  that  Mr.  Guzman  be 
prohibited  from  involvement  in  NRC- 
licensed  activities  for  five  years  from  the 
date  of  the  termination  of  his  unescorted 
access  by  BG&E  on  October  18.  1994. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  significance  of  the  - 
misconduct  described  above  is  such  that 
the  public  health,  safety,  and  interest 
require  that  this  Order  be  immediately 
effective. 


Accordingly,  pursuant  to  sections 
103.  161b.  1611,  182.  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  50.5.  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  For  a  five-year  period  from  October 
18.  1994,  the  date  of  the  termination  of 
his  unescorted  access  by  BG&E,  Mr. 
Juan  Guzman  is  prohibited  from 
engaging  in  NRC-licensed  activities.  For 
the  purpose  of  this  paragraph.  NRC- 
licensed  activities  include  licensed 
activities  of:  (1)  an  NRC  licensee;  (2)  an 
Agreement  State  licensee  conducting 
licensed  activities  in  NRC  jurisdiction 
pursuant  to  10  CFR  150.20;  and  (3)  an 
Agreement  State  licensee  involved  in 


distribution  of  products  that  are  subject 
to  NRC  jurisdiction. 

B.  For  a  five-year  period  from  October 
18,  1994.  the  date  of  the  termination  of 
his  unescorted  access  by  BG&E.  Mr. 
Juan  Guzman  is  prohibited  from 
obtaining  unescorted  access  at  a  NRC- 
Ucensed  faciUty. 

The  Director.  OE,  may.  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  Mr. 
Guzman  of  good  cause. 

VI 

In  accordance  with  10  CFR  2.202,  Mr. 
Guzman  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulator)- 
Commission,  Washington,  DC  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation  sjjecifically  admit  or  deny 
each  allegation  or  charge  made  in  th;s 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  en  which  Mr.  Guzman  or 
otner  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  Deen  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Attn.  Chief, 
Docketing  and  Service  Section. 
Washington  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulator)' 
Commission.  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  I.  475  Allendale  Road.  King 
of  Prussia.  Pennsylvania  19406.  and  to 
Mr.  Guzman  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
Guzman.  If  a  person  other  than  Mr. 
Guzman  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  critena  set  forth  in  10 
CFR2.714(dl. 

If  a  hearing  is  requested  by  Mr 
Guzman  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  heanng  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 
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Pursuant  to  10  CFR  2.202(c)(2)(i).  Mr 
Guzman  or  any  other  person  adversely 
affected  by  this  Order  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  day  of 
.■\pril  1996 

For  the  Nuclear  Regulatory  Commission 
lames  L.  Milhoan. 

Deputy  Execu  tive  Director  for  Suclear  Reactor 
Hegulation.  Regional  Operations,  and 
Research. 
[FR  Doc.  96-10349  Filed  4-25-96;  845  anil 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A9e-14:  Order  No.  1109] 

Forest  Grove,  Montana  59441 :  (May  A. 
Chart}onneau,  Petitioner);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  April  22.  19*16 

Before  Commissioners  Edward  |  Gleimaii. 
Chairman.  VV  H    •Trey"  l.fHlanc  111,  Vue 
Chairman.  Crfnorge  W  Haley;  H.  Edward 

Quiclt.  |r 

Docket  Number  A96-14 

Same  nf  Affected  Post  Office:  Forest 
Grove,  Montana  59441. 

S'amelsl  of  Petitionerfsl.  Mav  A. 
Charbonneau. 

T\-pe  of  Determination.  Consolidate. 

Date  of  Filing  of  Appeal  Papers:  .April 
15,  1996. 

Categories  of  Issues  Apparently 
liaised. 

1   Effect  on  postal  services  (39  U  S.C. 
404lb)l2)(C)l. 

2.  Effect  on  the  ctimmunitv  1^9  U.S.C. 
4n4(bH2)(A)| 

After  the  Postal  .Service  files  the 
administrative  record  and  the 
Commissmn  reviews  it.  the  Commibsion 
mav  find  th.it  there  are  mon-  legni  issues 
than  these  set  forth  above.  Or.  thi- 
Commission  may  find  that  the  Postal 
Ser\  ice's  determination  ilisposes  of  one 
or  more  of  those  issues. 


The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  April  30,  1996. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 

Secretary. 

Appendix 

.\pril  1.'),  1996:  Filing  of  Appeal  letter 
.\pril  22,  1996:  Commission  Notice  and 
Order  of  Filing  of  Appeal 

May  10.  1996:  Last  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

JOOl  lll(b)l 
May  20.  1996:  Petitioner's  Participant 

Statement  or  Initial  Brief  [see  39  CFR 

3001.115  (a)  and  (b)l 
lune  10.  1996:  Postal  Service's 

Answering  Brief  [see  39  CFR 

3001  115(c)l 

lune  24.  1996:  Petitioner's  Reply  Brief 
should  Petitioner  choose  to  file  one 
lsee39CFR3001.115(d)l 

liily  1.  1996:  Deadline  for  motions  by 
,uiy  party  requesting  oral  argument. 
The  Commission  will  schedule  oral 
;ir)?umpnt  only  when  it  is  a  necessary 
addition  to  the  written  filings  Isee  39 
CFR  3001.116] 

August  20.  1996:  Expiration  of  the 
Commission's  120-day  decisional 
schedule  [sec  39  U.S  C.  404(b)(5)l 

IPK  D(x..  96-10J40  Filed  4-25-96.  8j45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-10589] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Cll  Financial,  Inc.,  7^/:% 
Convectible  Sut)ordinated  Debentures 
Due  2001) 

April  22.  1996. 

CII  Financial.  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  vdthdraw 
the  above  specified  security  ("Seciuity"! 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

Pursuant  to  an  Indenture  dated 
September  15, 1991  (the  "indenture"), 
the  Company  issued  the  Security.  The 
Security  was  originally  convertible  into 
the  Company's  common  stock,  and  both 
the  Security  and  the  common  stock 
were  listed  on  the  Amex. 

On  October  31.  1995,  Sierra  Health 
Services,  Inc.,  a  Nevada  corporation 
("Sierra"),  acting  through  a  wholly- 
owned  subsidiary,  acquired  the 
Company  by  a  subsidiary  merger  (the 
"Merger")  in  which  the  Company 
became  a  wholly-owned  subsidiary  of 
Sierra.  Sierra  is  a  public  company 
whose  common  stock  is  listed  for 
trading  on  the  New  York  Stock 
Exchange,  Inc.  and  which  is  required  to 
file  reports  under  the  Act.  In  connection 
with  the  Merger,  each  outstanding  share 
of  the  Company's  common  stock  was 
converted  into  0.37  of  a  share  of  Sierra's 
common  stock  (the  "Exchange  Ratio"). 
In  November  1995.  the  Amex  filed  a 
Form  25  notifying  the  SEC  that  the 
Amex  had  removed  the  Company's 
common  stock  from  listing  and 
registration  on  the  Amex. 

At  the  effective  time  of  the  Merger, 
the  Security  ceased  being  convertible 
into  the  Company's  common  stock  and 
became  convertible  into  Sierra's 
common  stock.  Sierra  has  not  otherwise 
assumed  the  Company's  obligations 
under  the  Security  and  has  not 
guaranteed  the  payment  of  principal, 
interest  or  premium,  if  any,  thereon. 

On  March  22,  1996.  Securities  in  the 
aggregate  principal  amount  of 
$58,600,000  were  outstanding  and  were 
held  of  record  by  fewer  than  50  persons. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
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the  Company  has  informed  the 
Commission  that  it  considered  the 
direct  and  indirect  costs  and  expenses 
associated  with  maintaining  the  listing 
of  the  Securities  on  the  Amex  and 
complying  with  the  reporting 
requirements  of  the  Act.  The  Company 
also  considered  the  limited  number  of 
recordholders  of  the  Security,  the 
availability  of  a  market  maker '  for  the 
Security  and  the  fact  that  the  Company 
no  longer  has  other  publicly  traded 
equity  securities.  In  addition,  the 
Company  considered  that  holders  of  the 
Security  will  benefit  to  the  extent  that 
any  cost  savings  realized  by  delisting 
improves  the  credit  worthiness  of  the 
Company. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the  Amex 
a  certified  copy  of  preambles  and 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  the  Security  from  listing 
on  the  Amex,  and  by  setting  forth  in 
detail  to  the  Amex  the  reasons  for  such 
proposed  withdrawal  and  the  facts  in 
support  thereof.  The  Amex  has 
informed  the  Company  that  it  has  no 
objection  to  the  withdrawal  of  the 
Security  from  listing  on  the  Amex. 
Pursuant  to  Amex's  request  and  Amex 
Rule  18(2)(b),  the  Company  mailed 
notice  of  its  intention  to  file  this 
application  to  the  registered  holders  of 
the  Security  on  or  about  March  5, 1996. 

In  response,  the  Company  received 
three  comment  letters  written  by  two 
holders  of  the  Security  concerning  the 
Company's  application  to  delist  the 
Security.^ 

The  first  commentor  objected  to  the 
proposed  delisting  of  the  Security  on 
the  basis  that  it  destroys  an  open  market 
for  the  Security,  thereby  allowing  the 
Company  to  set  the  value  of  the 
Security.  In  a  second  letter,  this 
commentor  also  requested  information 
regarding  the  nature  of  the  cost  savings 
due  to  the  delisting  of  the  Security,  the 
name  of  the  news  service  that  will 
publish  the  quotation  for  the  Security 
and  asked  why  Sierra  would  not  be 
liable  to  the  holders  of  the  Seciuity.  In 
response  to  the  commentor's  first  letter, 
the  Company  stated  that  Bear,  Steams  & 
Co..  Inc.  has  confirmed  that  it  intends  to 


>  Bear.  Steams  &  Co.  Inc.  has  indicated  that  it  will 
act  as  a  market  maker  for  the  Security  upon  the 
delisting  of  such  Security  from  the  Amex.  See  letter 
from  Stephen  M.  Parish,  Managing  Director.  Bear. 
Stearns  &  Co.  Inc.  to  James  L.  Starr.  Chief  Financial 
Officer,  Sierra  Health  Services,  Inc.  dated  Feb.  15. 
1995.  Bear,  Stearns  &  Co.  Inc.  also  indicated, 
however,  tiiat  it  reserves  the  right  to  cease  acting 
as  a  market  maker  for  the  Security  at  any  time  and 
for  any  reason.  Id. 

2  The  Company  provided  the  Commission  with 
copies  of  the  three  comment  letters  as  well  as  the 
Company's  responses  thereto. 


act  as  a  market-maker  for  the  Security 
and,  moreover,  the  value  of  the  Security 
will  be  set  by  the  market  place  and  not 
by  the  Company.  In  response  to  the 
commentor's  second  letter,  the 
Company  stated  that  delisting  the 
Security  would  alleviate  accoimting 
fees,  legal  fees,  listing  fees,  and  filing 
fees  associated  with  the  maintenance  of 
a  listing  on  the  Amex.  The  Company 
also  stated  that  brokers  should  be  able 
to  ascertain  the  quotation  for  the 
Security  by  contacting  Bear.  Steams  & 
Co.,  Inc.  Lastly,  the  Company  stated  that 
the  Securities  are  a  debt  obligation  of 
the  Company  and  are  not  automatically 
assumed  or  guaranteed  by  anyone,  in 
this  case  Sierra,  who  becomes  a 
shareholder  of  the  Company  after  the 
issuance  of  the  Security. 

The  second  commentor  objected  to 
the  proposed  dehsting  of  the  Security 
on  the  basis  that  there  are  more  than  50 
holders  of  the  Security.  The  Company 
responded  that  the  indentiu*  trustee  has 
confirmed  that  there  are  fewer  than  50 
record  holders  of  the  Security. 

Any  interested  person  may.  on  or 
before  May  13.  1996.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
mles  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  96-10316  Filed  4-25-96;  8:45  am] 
B4UJNG  COOE  8010-01-M 


pnvestment  Company  Act  Release  No. 
21906:811-3702] 

Prudential  Strategist  Fund,  Inc.;  Notice 
of  Application  for  Deregistration 

April  22,  1996. 

AGENCY:  Securities  and  Elxchange 
Coiiunission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Prudential  Strategist  Fund, 

Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 


SUMMARY  OF  APPI.ICATK)N:  Apphcant 
seeks  an  order  declaring  that  it  has 
ceaseu  to  t)e  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  January  26,  1996  and  amended  on 
April  15,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearng  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m  on 
May  17, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicant,  One  Seaport  Plaza.  New- 
York,  New  York  10292.  Attention:  S 
Jane  Rose.  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mercer  E.  Bullard.  Staff  Attorney.  (202) 
942-0565,  or  Alison  E.  Baur.  Branch 
Chief,  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end. 
diversified  management  investment 
company  incorporated  under  Maryland 
law.  On  March  31,  1983.  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  pursaunt  to 
Section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933.  The  registration 
statement  was  declared  effective  on  June 
6, 1983.  Applicant  commenced  an 
initial  public  offering  of  its  shares  on 
June  13.  1983.  Applicant  initially 
registered  un^er  the  name  Prudential- 
Bache  Research  Fimd.  Inc..  changed  its 
name  to  Prudential  Growth  Fund.  Inc. 
on  October  24.  1991,  and  again  changed 
its  name  to  Prudential  Strategist  Fund, 
Inc.  on  Jiuie  23,  1994.  Applicant  offers 
three  classes  of  shares:  Class  A,  Class  B 
and  Class  C. 

2.  On  March  7.  1995.  applicant's 
Board  of  Directors  (the  "Board"! 
authorized  the  execution  of  an 
Agreement  and  Plan  of  Rorganization 
and  Liquidation  (the  "Agreement") 
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b€;twe€n  the  applicant  and  the 
Pnidential  Multi-Swctor  Fund.  Inc.  (the 
•Multi-Sector  Fund").  The  Multi-Sector 
Fund  was  incorporalod  under  Maryland 
law  and  SEC  records  indicate  that  it  is 
registered  as  an  open-end.  non- 
diversified  management  investment 

company 

3  The  Board  approved  the 
reorganization  because  declining  assets 
had  resulted  in  increased  expense  ratios 
and  the  rt^organization  was  expected  to 
achieve  economies  of  scale  by 
eliminating  duplicative  expenses. 

4.  The  Multi-Sector  Fund  and 
applicant  have  the  same  investment 
adviser.  Pnidential  Mutual  Fund 
Management,  Inr  .  and  applicant  and 
the  Multi-Sector  Fund  act  urdingly  may 
be  deemed  to  be  affiliated  persons. 
.Applicant  therefore  relied  on  the 
exemption  provided  by  rule  17a-8 
under  the  Act  to  effect  the  merger.'  In 
accordance  with  the  rule,  the  directors 
of  applicant  determined  that  the  sale  of 
applicant's  assets  to  the  Multi-5ioctor 
Fund  was  in  the  best  interest  of 
applicant  and  that  the  interests  of  the 
shareholders  of  applicant  would  not  be 
diluted  bv  the  exchange  of  Class  A 
shares.  Class  D  shaies.  and  Class  C 
shares  of  applicant  for  Class  .A  shares. 
Class  B  shares  and  Class  C;  shares  of  the 
Multi-Sector  Fund,  respectively 

5  Proxy  materials  were  filed  with  the 
SEC  on  April  27.  1995  and  distiibuted 
to  applicant's  shareholders  on  or  about 
that  date.  On  lune  9.  1995,  applicant's 
shareholders  approved  the  Agreement. 

6.  On  June  23.  1995.  the  effective  date 
of  the  merger,  applicant  had  total  net 
assets  of  S180.586.169.  comprising 
8..T83.943  Class  A  shares  at  a  rounded 
net  asset  value  of  $16  31  per  share. 
2.524.094  Class  B  shares  at  a  rounded 
net  as.set  value  of  $16.06  per  .share  and 
4.337  Class  C  shares  at  a  rounded  net 
asset  value  of  $16.05  per  share. 

7.  Pursuant  to  the  .Agreement,  on  June 
23.  1995  the  applicant  transferred  all  of 
its  assets  to  the  Multi-Sector  Fund,  and 
the  Multj-Sector  Fund  assumed  all  of 
apphcai;t's  liabilities,  in  exchange  for 
10,248.304  170  Class  A  shares, 
3.001,830  667  Class  B  shares  and 
S.157  037  Class  C  shares  of  the  Mulli- 
.Sector  Fund.  Such  Class  .A  shares.  Class 
B  shares  and  Class  C  shares  of  the  -Multi- 
.Sector  Fund  were  distributed  pro  rata  to 
the  Class  A.  Class  B  and  Class  C 
shareholders  of  applicant.  Tho  number 
of  shares  of  the  Multi-Sector  Fund 
dislnb'.ited  to  shareholders  of  the 


Strategist  Fund  was  determined  by 
dividing  the  net  asset  value  of  each 
share  of  each  class  of  the  Strategist  Fund 
by  the  net  asset  value  of  each  share  of 
each  class  of  the  Multi-Sector  Fund. 

8.  Total  expenses  of  the  merger  were 
$110,550  for  printing  expenses,  $48,000 
for  solicitation  expenses.  $99,500  for 
legal  fees  and  expenses,  and  $74,100  for 
mailing  expenses.  The  expenses  will  be 
paid  by  applicant  and  the  Multi-Sector 
Fund  in  proportion  to  their  respective 
asset  levels.  Because  applicant  has  no 
assets  and  the  Multi -Sector  Fund  has 
assumed  all  applicant's  liabilities,  these 
expenses  will  be  satisfied  from  the 
assets  of  the  Multi-Sector  Fund. 

9  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  There  are  no  shareholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  .Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage. 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

10  Applicant  intends  to  file  Articles 
of  Dissolution  with  the  Department  of 
Assessments  and  Taxation  of  the  State 
of  Maryland  as  soon  as  practicable. 

For  the  SEC.  bv  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  M.  McFarUnd, 
Deputy  Spcretan- 

jKR  Do»;.  96-10355  Filed  4-26-96;  8:45  ami 
BtLUMQ  CODE  W10-01-M 


•  Rule  17a-8  provides  relief  from  the  arfilisted 
transaction  prohibilion  of  wK-tion  17(a)  'if  the  Act 
for  a  merger  of  Investment  companies  thai  may  be 
affiliated  peison  of  eactj  other  solely  hy  reason  of 
having  a  common  investment  adviser,  common 
directors,  and/ or  common  officers. 


[ReteaM  No.  34-37134;  Fil«  No.  SR-eSE- 
96-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stocl( 
Exchange,  Incorporated  Relating  to 
Stopping  StocK  In  Minimum  Variation 
Markets 

April  d2.  1496 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act").  15  U  S.C  §  78s(b)(l),  notice  is 
hereby  given  that  on  April  19.  1996.  the 
Boston  Stock  Exchange.  Incorporated 
(••BSE"  or  ••Exchange")  filed  with  the 
Securities  and  E.xchange  Commission 
(  'Commission^')  the  proposed  rule 
change  as  described  in  Items  1.  II,  and 
HI  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  thi-^  notice  to  solicit 
comments  on  tho  proposed  rule  change 
from  interested  persons  and  grant 
accelerated  approval. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  permanent 
approval  of  its  rule,  as  proposed  be  to 
amended,  regarding  stopping  stock  in 
minimum  variation  markets.' 

n.  Self- Regulatory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  those  provisions 
of  the  current  pilot  program  regarding 
the  execution  of  stopped  orders  in 
minimum  variation  markets  that 
provide  for  the  execution  of  stopped 
orders  ahead  of  same  priced  limits  with 
priority  through  the  execution  of  500 
shares  on  the  book.  The  Exchange  seeks 
permanent  approval  of  all  other  aspects 
of  the  rule  regarding  stopping  stock  in 
minimum  variation  markets. 

The  proposed  rule  will  require  the 
execution  of  stopped  orders  in 
minimum  variation  markets  (a)  after  a 
transaction  takes  place  on  the  primar>' 
market  at  the  stopped  price  or  higher  in 
the  case  of  a  buy  order  (lower  in  the 
case  of  a  sell  order)  or  (b)  at  an 
improved  price  after  the  applicable 
Exchange  share  volume  at  that  * 

improved  price  has  been  exhausted.  In 
no  event  will  a  stopped  order  be 


'  The  Commission  initially  apprcvpd  the  BSE's 
proposal  to  codify  procedures  for  ."itcipping  stoc'n 
and  to  estahiiih  a  separate  pilot  p'ogr^m  tor 
Slopping  <tocit  in  rr..nimum  variation  markets  in 
Securities  Kxrhange  Act  Relejsn  No.  35068  (Dec.  8. 
1^941.  50  FR  64717  (Dec    15.  !'^41  (File  No   SR- 
BSE-94-091  ("1994  Pilot  Approval  Ordpr';.  The 
C''mniis.sion  subseq.iently  extended  the  pilot 
pn'graT;  in  Src.iri'ies  Hxchang"  Acl  Release  Nos. 
35474  (Mar   10.  1995),  60  FR  14471  (Mar.  17.  1995) 
(Fiio  So.  SR-BSK-95-0.1)  ('March  1995  Pilot 
.\pproval  Order    1;  36004  U'jly  21.  1995).  60  FR 
18872  (July  28.  1995]  C'lulv  1995  Pilot  Approval 
Order  '..  Th;s  pilot  program  expires  after  April  21. 
1996.  In  this  filini;.  the  Fxc.hangc  proposes  a 
modified  version  of  its  pilot  program  for  stopj>ing 
slock  in  miiimu.Ti  variation  markets 
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executed  at  a  price  inferior  to  the  stop 
price.  The  Exchange  states  that,  as  in  the 
case  of  greater  than  minimum  variation 
markets,  the  proposed  rule  will 
continue  to  benefit  customers  because 
they  might  receive  a  better  price  than 
the  stop  price,  yet  it  also  protects  prior- 
entered  same-price  limit  orders  on  the 
book. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  furthers  the  objectives  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
emd  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 


should  refer  to  File  No.  SR-BSE-96-03 
and  should  be  submitted  by  May  17, 
1996. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  determined  to  approve 
permanently  the  proposed  rule  change. 
For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange,  and,  in 
particular,  with  Section  6(b)(5)  ^  and 
Section  11(b)  ^  of  the  Act. 

Historically,  the  Commission  has  had 
mixed  reactions  about  the  practice  of 
stopping  stock.  The  1963  Report  of  the 
Special  Study  of  the  Securities  Markets 
found  that  unexecuted  customer  limit 
orders  on  the  specialist's  book  might  be 
bv'passed  by  the  stopped  orders.^  The 
Commission,  nevertheless,  has  allowed 
the  practice  of  stopping  stock  in  markets 
where  the  spread  is  at  least  twice  the 
minimum  variation  because  the  possible 
harm  to  orders  on  the  book  is  offset  by 
the  reduced  spread  that  results  and  the 
possibility  of  price  improvement. 
Although  the  procedures  for  stopping 
stock  in  minimum  variation  markets  do 
not  reduce  the  spread  between  the 
quotes,  the  Commission  has  allowed,  on 
a  pilot  basis,  the  practice  on  the 
Exchange  in  limited  circumstances. ^ 

The  Exchange  now  proposes 
procedures  for  stopping  stock  in 
minimum  variation  markets  that  have 
been  modified  from  its  pilot  program. 


M5  U.S.C.  §78f. 

M5  U.S.C.  §7Bk. 

*  See  SEC.  Report  of  the  Special  Study  of 
Securities  Markets  of  the  Securities  and  Exchange 
Commission.  H.R.  Dqc.  No.  95.  88th  Cong..  1st 
Sess..  Pt.  2  (1963). 

V/hen  stock  is  stopped,  limit  book  orders  on  the 
opposite  side  of  the  market  do  not  receive  an 
immediate  execution.  Consequently,  if  the  stopped 
order  then  receives  an  improved  price,  limit  orders 
at  the  stop  price  are  bypassed  and.  if  the  market 
turns  away  from  that  limit,  may  never  be  executed. 

'Recently,  the  Commission  permanently 
approved  other  exchanges'  programs  for  stopping 
stock  in  minimum  variation  markets,  which  did  not 
raise  the  concerns  that  the  BSE's  pilot  program 
raised  with  respect  to  limit  orders  on  the  same  side 
of  the  market  as  the  stopped  orders.  In  this  filing, 
the  BSE  amends  its  program  to  alleviate  such 
concerns.  See  Securities  Exchange  Ad  Release  Nos. 
36399  (Oct.  20.  1995).  60  FR  54900  (Oct  26.  1995) 
(permanently  approving  New  York  Stock 
Exchange's  pilot  program  for  stopping  stock  in 
minimum  variation  markets):  36400  (Oct  20.  1995). 
60  FR  54886  (Oct.  26,  1995)  (permanently 
approving  American  Stock  Exchange's  pilot 
program  for  stopping  stock  in  minimum  variation 
markets):  36401  (Oct.  20.  1995),  60  FR  54893  (Oct. 
26,  1995)  (permanently  approving  Chicago  Stock 
Exchange's  pilot  program  for  stopping  stock  in 
minimum  variation  markets). 


The  BSE's  pilot  program  allowed  BSE 
specialists  to  elect  to  fill  a  stopped  order 
at  a  better  price  before  the  limit  order 
interest  on  the  Exchange  was  exhausted 
provided  that  the  specialists  adhered  to 
certain  procedures.  *  In  approving  this 
portion  of  the  BSE's  pilot  program,  the 
Commission  noted  its  serious  concerns 
that  limit  orders  on  the  same  side  of  the 
market  as  the  stopped  orders  may  be 
bypassed  when  such  stopped  orders  are 
execute  at  an  improved  price.  ^  The 
stopping  stock  program  currently  being 
proposed,  however,  would  only  allow 
specialists  to  execute  stopped  stock 
when  volume  equal  to  all  the  pre- 
existing limit  orders  ahead  of  the 
stopped  order  prints  in  the  primary 
market.  Specifically,  the  specialist 
would  be  required  to  execute  stopped 
market  orders  in  minimum  variation 
markets  either  (1)  at  the  stopped  price 
after  a  transaction  takes  place  on  the 
primarv'  market  at  the  bid  price  or  lower 
for  a  sell  order  (or  the  offering  price  or 
higher  for  a  buy  order)  on  the  primary- 
market  or  (2)  at  an  improved  price  after 
the  displayed  BSE  share  volume  has 
been  exhausted. 

The  Commission  believes  that  the 
Exchange  s  proposed  procedures  for 
stopping  stock  in  minimum  variation 
markets  are  consistent  with  the  Act  in 
that  they  will  assist  specialists  in 
providing  an  opportunity  for  primar\' 
market  price  protection  to  the  customer 
whose  order  is  stopped,  without 
requiring  that  specialists  execute  all  pre- 
existing bids  or  offers  when  such 
executions  otherwise  would  not  be 
required  under  Exchange  rules 
Moreover,  the  Exchange's  currently 
proposed  procedures  for  stopping  stock 
in  minimum  variation  markets  eliminate 
the  potential  for  bv'passing  prior-entered 
limit  orders  on  the  specialist's  book  on 
the  same  side  of  the  market  as  the 


'The  BSE's  pilot  had  a  unique  provision 
regarding  the  execution  of  stopped  orders  at  an 
improved  price  before  pre-exist. ng  \\n\A  order 
interest  at  the  price  is  exhausted. 

■  As  a  result  m  t.he  orders  approving  the  BSE's 
pilot  procedures,  the  Com.T.^ssion  asked  the 
Exchange  to  stud>  the  effects  of  stopping  slock  in 
minimum  variation  markets  hi  the  liily  1995  Pilot 
Approval  Order  'he  Commissiorr  requested  that  the 
BSE  calculate  data  based  on  twenty  stocks  chosen 
by  the  Corrur.ission  during  three  different  davs 
showing  (11  how  many  orders  and  shares  were 
stopped  m  each  stock,  (2)  'he  average  number  of 
limit  orders  and  the  average  number  of  snares  on 
the  book  ahead  of  the  stopped  stock.  13   how  many 
orders  ana  shares  received  price  improvement  and 
(4)  how  manv  orders  and  shares  were  on  the  limit 
order  book  at  the  time  each  order  was  stopped  and 
the  number  of  such  limit  orders  and  shares  that 
were  not  executed  by  the  end  of  the  u-ading  day. 
After  submitting  the  data  lo  the  Commission,  the 
Exchange  proposed  to  amend  its  procedures  for 
stopping  stock  in  minimum  variation  to  disallow 
speciaiisits  from  filling  stopped  stock  at  the  better 
price  before  the  pre-existing  limit  orders  ahead  of 
the  stopped  order. 
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stopped  orders    Ilu-  HSl,  s  prov;r,uii,  as 
currently  pri)pused.  would  !)»• 
substantially  similar  to  the  pru^rain 
already  in  place  m  the  (".hicami  Stoik 
E.xchan^e.  liu  orporated  t  '(^HX  '!  " 

For  the  above  reasons,  the 
Coninusbiun  believes  that  the  BSE 
proposal  IS  consistent  with  Section 
6(b)(5)  of  the  Aa   Moreover,  the 
Coiniiussion  also  believes  that  the 
proposal  is  consistent  with  the  Kule 
nb-l(a)(2)(ii)  of  the  .\ct.^' Rule  11b- 
l(a)(2)(ii)  requires  that  a  specialist 
engage  in  a  course  of  dealings  for  his 
own  account  that  assist  m  tlie 
maintenance,  so  far  as  practu  able,  ol  a 
fair  and  orderly  market   The 
Commission  believes  that  the  proposal 
is  consistent  with  the  ob|ectives  of  this 
Rule  bw.ause  the  implementation  of  the 
proposal  should  help  the  specialist  to 
proviiie  an  opportunitv  for  price 
improvement  to  the  customer  whose 
slop  order  is  granted,  without  placing  a 
burden  on  spe(  lalists  by  requiring  that 
speiaalists  execute  other  pre-existing 
bids  or  offers  when  such  executions 
would  not  be  otherwise  required  under 
Exchange  rules 

The  Commission  also  believes  that  the 
proposal  IS  ixmsistent  with  the 
prohibition  in  Section  11(b)  against 
providing  disc  retion  to  a  specialist  in 
the  handling  of  an  order.'"  Section  1  Ub) 
was  designed,  in  part,  to  address 
potential  conflK  ts  ot  interest  that  may 
.irise  as  a  result  of  the  specialist's  dual 
role  as  agent  and  principal  in  executing 
stiK:k  transactions  In  particular. 
Congress  inten<led  to  prevent  spec;ialists 
from  undulv  influencing  market  trends 
through  their  knowledge  of  market 
interest  from  the  specialist's  book  and 
their  handling  of  discretionary  agency 
orders  ' '  The  C^onmiission  has  stated 
that,  pursuant  to  Sectic)n  1  lib),  all 
orders  other  than  market  or  limit  orders 
are  disc  retionarv  and  therefore  cannot 
be  accepted  by  spec  lalists  '•' 

The  Commission  tielieves  that  it  is 
appropriate  to  treat  stopped  orders  as 


'In  pt-rmdnentiv  cipprovin^  thu  C^HX  s  pilol 
program  for  stoppins  iiock  in  minimum  vanalion 
mark.el.'i  the  I  iiiiuni,«i(m  noled  that  unintended 
con.sotjufnf  B.S  iii4i\  iirise  ironi  the  interplay  lielween 
a  regiiinai  exi  hange  »  price  protection  rules  and  its 
prcKedures  for  stopping  stock   In  this  regard,  the 
Commis.<iion  believed  that  the  benefits  of  stopping 
jlock  in  minimum  variation  markets  suffn  lentiv 
offset  the  possible  harm  to  the  limit  orders  on  the 
book   hor  similar  reasons,  the  Comnussion  is 
approv»ng  the  BSL  program,  as  proposed  to  tie 
amended,  on  a  permanent  basis  See  Securities 
Exchange  .\i:t  Kele«se  No.  36401  (Oct.  20.  1995).  60 
KR  54S9.1  (Oct    26.  1<W5|. 

'•17CKRi40  llb-llaH2)(ii). 

"'Section  I  libl  permits  a  specialist  to  accept  only 
market  nr  limit  orders 

"^wH   Rep   No   1383. TJd  Cong  2d  Sess.  22, 
S.  Rep   792,  73d  Cong.  2d  Sess    18  (19341. 

'•See  Special  Study,  sufira  note  4. 


equivalent  to  limit  orders.  A  limit  order 
IS  dn  order  to  buy  or  sella  stated 
amount  of  si»curity  at  a  specified  price. 
or  better  if  obtainable.  The  Commission 
believes  that  stopped  orders  are 
ecpiivalent  to  limit  orders,  in  this 
instance.  Injcause  the  orders  would  be 
automatically  elected  after  a  transaction 
takes  plac  e  on  the  primary  market  at  the 
stopped  price.  The  Commission, 
therefore,  believes  that  the  requirements 
imposeci  on  the  specialist  for  granting 
stops  in  minimum  variation  markets 
provide  sufficiently  stringent  guidelines 
to  ensure  that  the  specialist  will 
implement  the  proposed  rule  change  in 
a  manner  consistent  with  his  market 
making  duties  and  Section  1 1(b).' ' 

In  permanentlv  approving  the 
Kx(  hange's  proposal,  the  Commission 
expects  the  Exchange  to  continue 
monitoring  the  practice  of  stopping 
stock  m  minimum  variation  markets 
and  to  take  appropriate  action  in  the 
event  BSE  identifies  any  instances  of 
spi'cialist  ncjn-compliance  with  the 
program's  procedures. 

Finally,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
(  hange  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  Accelerating  the  approval  of  the 
proposal  would  allow  the  BSE 
specialists  to  continue  stopping  stocJc  in 
minimum  variation  markets  although 
they  will  no  longer  be  able  to  execute 
stopp(!(i  stcjck  ahead  of  prior-entered 
same  priced  limit  orders  Moreover,  the 
DSF's  program,  as  currently  proposed,  is 
substantiallv  similar  to  the  CHX's 
procedures,  which  were  published  in 
the  Federal  Register  for  the  full 
comment  period  and  were  approved  by 
the  Commission  on  October  20.  1995.'* 

V.  (Conclusion 

it  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"*  that  the 
proposed  rule  change  (SR-BSE-96-03) 
IS  approved 

Kor  the  C^ominission,  by  the  Division  of 
Mjrkei  Regulation,  pursuant  to  delegated 
duthfintv  "' 
lonathan  G.  Katz. 
Secretary. 
IFR  Do<    4fi-10:il7  Filed  4-25-96;  8  45  ami 

WLLING  COOe  M1(M)1-M 


' '  Moreover,  slopped  orders  as  "limit  orders" 
would  not  bypass  pre-ex:sting  limit  orders  on  the 
same  side  of  the  market.  Inder  the  BSEs  new 
procedures  being  approved  herein,  specialists  may 
not  execute  a  slopped  order  before  the  limit  order 
inlerest  on  the  Exchange  lal  the  same  price  as  the 
slopped  order)  iS  exhausted. 

"  Sep  supro  note  7 

"15U  SC   !»78sfb)(2). 
'•17  OR  200  30-3(a)|12), 


[Release  No.  34-37133;  File  No.  SR-PSE- 
96-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange 
Incorporated,  Relating  to  the  FLEX 
Equity  Options 

April  19.  1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  April  5, 
1996.  the  ("PSE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  !,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  reduce 
from  five  to  three  the  minimum  number 
of  meirket  makers  who  must  be  qualified 
to  trade  flexible  exchange  options 
("FLEX  Options")  on  an  underlying 
equity  security  ("FLEX  Equity  Option") 
before  such  options  may  be  traded  on 
that  security.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  Exchange,  and  at  the 
Commijsion. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section  (A),  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements, 

(Al  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  February  14.  1996,  the 
Commission  approved  an  Exchange 
proposal  to  list  and  trade  FLEX  Equity 
Options.'  Pursuant  to  that  rule  change, 
if  the  Exchange  trades  FLEX  Equity 


i15L;S,C,  78s(bl(l). 

n7CFR240.19b-4 

'See Securities  Exchange  Ad  Release  No.  36841 
(February  14.  1996).  61  FR  6666  (February'  21, 
1996). 
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Options  on  a  security,  then  market 
participants  would  be  able  to  designate 
certain  contract  terms  for  options  of 
such  securities,  including:  exercise 
price:  exercise  style  (i.e.,  American, 
European  or  capped);  expiration  date; 
and  option  type  (i.e.,  put,  call  or 
spread). 

PSE  Rule  8.109(a)  currently  provides 
for  the  selection  of  "FLEX  Qualified 
Market  Makers,"  i.e.,  market  makers 
whom  the  Exchange  deems  to  be 
qualified  to  trade  Exchange  Equity 
Options  based  on  the  following  factors: 
(1)  The  preference  of  the  registrants;  (2) 
the  maintenance  and  enhancement  of 
competition  among  market  makers;  and 
(3)  the  assurance  that  the  market  maker 
will  have  adequate  financial  resources.* 
In  addition,  pursuant  to  Rule  8.115(a), 
FLEX  Qualified  Market  Makers  may  not 
effect  any  transactions  in  FLEX  Equity 
Options  unless  one  of  more  letter(s)  of 
guarantee  has  been  issued  by  a  clearing 
member  and  filed  with  the  Exchange 
pursuant  to  Rule  6.36(a).  In  connection 
with  these  letters  of  guarantee,  a 
clearing  member  must  accept  financial 
responsibility  for  all  FLEX  transactions 
made  by  such  market  makers. 

PSE  Rule  8.109(a)  currently  provides 
that  the  Exchange  shall  appoint  five  or 
more  FLEX  Qualified  Market  Makers  to 
each  FLEX  Equity  Option  prior  to  its 
listing.*  The  Exchange  proposes  to 
reduce  the  minimum  number  of  FLEX 
Qualified  Market  Makers  required  under 
Rule  8.109(a)  from  five  to  three.  The 
Exchange  is  proposing  this  change  in 
order  to  enhance  its  ability  to  trade 
FLEX  Equity  Options  on  the  Exchange. 
The  Exchange  believes  that  no  undue 
financial  risk  to  the  Exchange  would 
result  from  this  change  because  each 
transaction  of  FLEX  Qualified  Market 
Makers  will  be  backed  by  a  clearing 
member,  which  will  accept  financial 
responsibihty  for  all  FLEX  transactions 
made  by  such  market  makers  pursuant 
to  a  letter  of  guarantee.^  The  Exchange 
also  believes  that  three  FLEX  Qualified 


*By  contrast,  under  Rules  8.100  et  seq.,  "FLEX 
Appointed  Market  Makers"  axe  those  individuals 
who  have  been  designated  by  the  Exchange  to  trade 
FLEX  options  on  a  s(>ecific  underlying  index 
("FUlX  Index  Option")  that  has  been  approved  by 
the  Commission  (or  FLEX  Options  trading.  See  PSE 
Rules  8.100(a)(1)  and  8.109(a). 

'  With  respect  to  FLEX  Index  Options,  two  FLEX 
Appointed  Market  Makers  must  be  approved  to 
trade  FLEX  Options  on  a  given  index  before  the 
Exchange  may  list  FLEX  Options  on  that  index. 
FLEX  Appointed  Market  Makers  must  also  meet  the 
capital  requirements  of  Rule8.114ti.e,.  theymust 
maintain  SI  million  net  liquidating  equity  and/or 
SI  million  net  capital  (as  defined  by  SEC  Rule 
15c3-l  under  the  Act)),  and  they  must  also  meet  the 
account  equity  requirements  of  Rule  8.113(a)  (i.e.. 
the  net  liquidating  equity  maintained  in  their 
individual  or  joint  accounts  must  be  least 
SIOO.OOO). 

•SeePSE  Rule  8.1 15(al. 


Market  Makers  will  be  a  sufficient 
number  of  traders  to  provide  quotations 
in  response  to  requests  for  quotes 
because  the  Exchange  expects  that  FLEX 
Equity  Options  will  be  traded  in  the 
same  trading  crowd  as  Non-FLEX 
Options  on  the  same  underlying 
securities.  In  this  regard,  the  Exchange 
notes  that  imder  the  current  rules,  two 
FLEX  Appointed  Market  Makers  may  be 
designated  in  lieu  of  five  FLEX 
Qualified  Market  Makers  to  trade  FLEX 
Equity  Options.^ 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  among  customers, 
issuers,  brokers  or  dealers. 

B.  Self- Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£Fiectiveness  of  the 
Proposed  Rale  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  wrili  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-n 
in  the  caption  above  and  should  be 
submitted  by  May  17.  1996. 

For  the  Cominission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. • 
Jonathan  G.  Katz, 
Secretary. 

jFR  Doc.  96-10315  Filed  4-25-96;  8:45  ami 
BMJJNG  COOE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
Minneafwiis  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration.  Minneapolis.  St.  Paul 
District  Advisory  Council  will  hold  a 
pubhc  meeting  on  Friday.  May  24.  1996 
at  11:30  am  at  the  Decathlon  Club,  1700 
East  79th  Street,  Bloomington. 
Minnesota,  to  discuss  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Edward  A.  Daum,  District  Director. 
U.S.  Small  Business  Administration, 
610-C  Butler  Square.  100  North  Sixth 
Street,  Minneapolis.  Minnesota  55403, 
(612)  370-2306. 

Dated;  April  22.  1996. 

Bill  Combs, 

Associate  Administrator  for  Office  of 
Communication  and  Public  Liaison 

|FR  Doc.  96-10401  Filed  4-25-96;  845  ami 

MLUNG  COOE  a02S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 


'See PSE  Rule  8.109(a). 
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have  been  subinitttnl  to  thf  Office  of 
Management  and  Biidgft  (OMH)  for 
clearance  in  complidnc*^  with  Puhii( 
Law  104-13  effective  UtolHT  1.  19'(.i. 
The  Paperwork  Reduction  Att  ot  1^45 
The  information  collections  listed 
below,  which  were  published  in  the 
Federai  Register  on  Februiiry  2h  and 
March  1.  1996.  have  been  submitted  to 
OMB 

(Clall  Reports  Clearance  Officer  on  (410J 
965-4123  for  copies  of  package.) 

OMB  Dfsk  OffictT  Laura  Oliven 
S.S.4  Ht'puiis  (.ilfunmrf  Oificrr: 
Charlotte  S.  VVhitenight 

1  Missing  A  Discrepant  Wa^t-  Reports 
Letter  A  Questionnairvi — (HJ»)(M.)432 

1  he  information  ( ollec  ted  on  forms 
,SSA-LyJ.  SSA-'J5  and  i>S.-\-y7  will  be 
used  by  the  Social  Security 
.\dmmistration  to  .  ontact  employers 
reporting  more  wages  to  IRS  than  thev 
reported  to  SS.A.  Linployers'  ( ompliance 
with  the  .SS.-\  request  will  enable  SS.^ 
to  properly  post  employees  wage 
records  The  respondents  are  emplovt-rs 
with  missing  or  dist  repant  wage  reports. 

Sunibcr  of  rtespo/u/erifs   385.000. 

Fregi/encT  of  flesponse  1 . 

.•\i'eroi;e  Burdt-n  /Vr  Bfsponsf.  30 
minutes 

Estiriiatcd  Annual  Burden:  192,500 
hours. 

2  Letter  to  Landlord  Recpiesting 
Rental  Inforiiiation— (Nt)0-<)454   The 
information  collected  on  form  SSA- 
LSObl  IS  used  to  tletermine  if  a  n;ntal 
subsui\  agreement  exists  betwtHjn  a 
landlord  ami  an  applu  ant  for,  or 
recipient  of.  Supplem'-iit  Se«  uritv 
Income  benefits.  The  affected  publu  is 
landlords  who  may  be  siibsidi/ing  siu  h 
I  rental  arrangement 

\umhrr  otHr>fH'rd'-tU-<    44.00(1 

Fifijucnrv  ol  lirsriin-^f  :\^  needeil  to 
\erifv  subsu!\    iriMiik;fini'iiis 

Average  Bunit-n  /V/  H^'s/xmsf  10 
minutes. 

Estimated  Annual  Burden:  8.167 
hours 

3  Farm  .Xrringement  Questionnaire — 
0960-00b4    The  information  f  olle(  t.-d 
on  form  S.SA-7157  is  used  to  determine 
if  farm  rental  income  may  be  considered 
self-employment  income  for  Social 
Securitv  coverage  purposes  The 
respondents  .ire  individuals  all"ging 
self-emplovment  income  from  the 
activity  of  renting  land  for  farming 
activities. 

\timher  of  Respondents  .tH.iiiKi 

Freiptencv  of  Responses:  1. 

Average  Burdt'n  Pit  Hrspnnsf  30 
minutes. 

Estimated  Annual  Burden  19.000 
hours 

4  Request  for  Hearing  Bv 
Administrative  L,n\  judge — 0960-0269. 


The  information  on  form  H.\-50'.  is 
used  bv  the  Sotial  Secarits 
.Administration  to  document  an 
individual's  request  for  a  hearing  on  an 
unfavorable  determination  concerning 
his  or  her  benefits  The  respondents  are 
sue  h  individuals  who  request  a  hearing. 

.\' umber  ot  Respondents:  625.563 

Frequency  of  Response:  1 . 

,4v  eroge  Burden  Per  Response  10 
minutes 

Estimated  Annual  Burden:  104,260. 

5  f'etitinn  to  Obtain  .Approval  of  a 
Fee  f(jr  Representing  a  Claimant  before 
the  Social  .Security  Administration — 
0960-104.  The  information  on  form 
SSA-1560  is  used  to  determine  if  a 
representative  is  asking  for  a  reasonable 
fee  for  representing  a  claimant  before 
the  Social  Security  Administration 
(SS.M  The  respondents  are  attorneys  or 
other  persons  representing  claimants 
before  SSA 

\umher  of  Respondents:  30.492 

Frequency  of  Response  1 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  15,246. 

fj  .State  Mental  Institution  Policy 
Review — 0960-0110.  The  infonnation 
collected  on  form  SSA-9584  is  used  by 
the  .ScKial  Security  Administration  to 
determine  whether  the  institutions' 
policies  and  practices  conform  with 
SSA's  regulations  in  the  use  of  benefits, 
and  whether  the  institution  is 
performing  other  duties  and 
responsibilities  required  of  a 
representative  payee  The  information 
also  provides  the  basis  for  conducting 
the  actual  onsite  review  and  is  u.sed  in 
the  preparation  of  the  subsequent  report 
of  findings  and  recommendations  which 
is  provided  to  the  institutions  The 
respondents  are  state  mental  institutions 
whi(  h  serve  as  representative  payees  for 
Social  .StH  urity  beneficiaries. 
\iimher  of  Respondents   183. 
Frequency  of  Response:  1  per  year 
Average  Burden  per  Response:  1  hour, 
Estimutrd  Annual  Burden   183  hours. 

Social  Security  .Administration 

Written  comments  and 

recomnientlations  regarding  these 
information  collections  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SS.A  Reports 
Clearance  Officer  at  the  following 
address.  Social  Security  .Administration, 
DCF.AM.  Attn,  Charlotte  S  Whitenight. 
6401  Securitv  Blvd,.  l-A-21  Operations 
nidf    B-iltimore.  MD  21235, 

In  .iiidition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information,  its 
practical  utility:  ways  to  enhance  its 


qunlify,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
inchiding  the  use  of  automated 
coiiei,!ion  techniques  or  other  forms  of 
intcrmation  techncilogy 

U-ce  April  11.  1996 
Charlotte  Whitenight, 

Ht-ptirts  ('l--ar(ince  Officer.  Social  Security 

Ariminisic'ition. 

IFRDoc  96-10203  Filed  4-.'=i  'if.  8  45ani| 

BILUNG  CODE  41M-»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Pierce  County,  WA 

agency:  Federal  Highway 
Administration  (FHVVA),'D0T. 
action:  Notice  of  intent, 

summary:  The  FHWA.  Washington  State 
Department  of  Transportation  (WSDOT), 
and  Pierce  County  are  issuing  this 
notice  to  advise  the  public  that  an 
tnvironmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  new 
roadway  project  in  Pierce  County. 
Washington  between  Interstate  5  and 
State  Route  7  (Pacific  Avenue). 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Leonard.  Area  Engineer  FHWA. 
Olvmpia,  Washington  98501  Phone 
Number  (360)  753-9558, 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  WSDOT 
and  Pierce  County,  will  prepare  an  EIS 
on  a  proposal  to  build  a  new  roadway 
between  Interstate  5  at  the  Thorne  Lane 
interchange  and  State  Route  7  (Pacific 
Avenue)  at  176th  Street  South.  The 
proposed  roadway  corridor  passes 
through  a  residential  area  in  the  City  of 
Lakewood  known  as  American  I^ke 
Gardens  and  portions  of  the  Fort  Lewis 
Military  Reservation  and  McChord  Air 
Force  Base.  The  EIS  will  include  a 
Major  Investment  Study  (MIS)  that 
examines  tlie  overall  need  for  the 
project  and  alternative  means  of 
reducing  or  meeting  the  demand  for 
additional  transportation  capacity. 

The  purpose  of  the  proposed  facility 
IS  to  reduce  congestion  on  existing 
arterial  streets  and  highways  and  to 
provide  a  more  direct  connection  for  the 
movement  of  goods  and  people  between 
Interstate  5  and  mid-Pierce  County.  The 
corridor  must  also  maintain  security 
and  accommodate  existing  and  planned 
operations  on  both  military 
installations.  Recent  and  planned 
residential  and  industrial  development 
in  the  Lakewood.  Spanaway. 
Fredrickson,  American  Lake,  and 
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Dupont  areas  is  creating  traffic  volumes 
in  excess  of  current  system  capacity. 
Under  current  land  use  plans,  the  areas 
on  the  east  and  west  ends  of  the  corridor 
are  expected  to  become  major  new 
employment  centers  within  the  next  20 
years.  At  present,  the  only  connections 
between  these  areas  and  Interstate  5  are 
SR  512.  SR  507  and  SR  510,  and 
Perimeter  Road.  Roads  connecting  mid- 
Pierce  County  to  SR  512  are  already 
congested  (LOS  E/F  at  many 
intersections  during  peak  hours),  and 
peak  hour  LOS  on  SR  512  is  currently 
LOS  D  and  projected  to  be  LOS  E/F  by 
2017  if  additional  east-west  capacity  is 
not  added.  Reaching  Interstate  5  from 
mid-Pierce  County  via  SR  507  and  SR 
510  requires  over  30  miles  of  travel, 
compared  to  13  miles  via  SR  512. 
Perimeter  Road  is  owmed  by  McChord 
Air  Force  Base  and  may  be  closed 
whenever  necessary  to  maintain 
military  security. 

The  alternatives  under  consideration 
include  roadway  alternatives, 
transportation  system  management, 
transportation  demand  management, 
and  the  no-action  alternative.  The 
roadway  alternatives  corridor  is 
approximately  six  miles  long.  The 
proposed  roadway  would  be  four  to  six 
lanes  writh  limited  access.  Access  would 
be  considered  at  two  locations  in  the 
American  Lake  Gardens  area  (possible 
locations  include  150th  Street  SW, 
Spring  Street  [76th  Avenue  SWj. 
Woodbrook  Road,  and  the  Fort  Lewis 
Logistics  Center),  A  Street,  and 
Spanaway  Loop  Road. 

Roadway  alternatives  to  be  considered 
include  three  alignments  in  the 
American  Lake  Gardens  area.  One 
aligmnent  follows  Murray  Road  and 
turns  east  to  follow  the  northern  border 
of  Fort  Lewis  on  military  property.  The 
second  alignment  passes  diagonally 
through  American  Lake  Gardens  from 
the  Thome  Lane  interchange,  across 
150th  Street  SW.  reaching  the  northern 
edge  of  Fort  Lewis  west  of  Woodbrook 
Road  and  continuing  east  on  military 
property.  The  third  alignment  also 
passes  diagonally  through  American 
Lake  Gardens  from  the  Thome  Lane 
interchange,  and  follows  150th  Street 
SW  east  past  Lake  Mondress  where  it 
turns  south  to  join  the  other  alignments. 
Between  American  Lake  Gardens  and 
the  Spanaway  Lake  area,  the  Corridor 
passes  through  Fort  Lewis  and  McChord 
Air  Force  Base.  In  this  area,  only  one 
aligimient  will  be  evaluated.  This  is 
because  the  proposed  corridor  is 
constrained  by  the  need  to  maintain 
security  at  both  installations,  to 
accommodate  existing  and  proposed 
military  operations  including  the 
McChord  Air  Force  Base  runway,  and  to 


avoid  sensitive  environmental  areas.  On 
the  east  end  of  the  corridor,  the 
alignment  follows  south  of  176th  Street 
South  on  Fort  Lewis  property.  This 
aligimient  allows  176th  Street  South  to 
continue  as  local  access  and  avoids 
direct  impacts  to  adjacent  residential 
areas. 

The  MIS/EIS  will  consider 
Transportation  System  Management 
(TSM)  and  Transportation  Demand 
Management  (TDM)  methods  as  part  of 
all  roadway  alternatives.  These  methods 
would  include  dedicated  lanes  for  high- 
occupancy  vehicles  (HOV)  and 
intelligent  transportation  systems  (such 
as  variable  message  signs,  incident 
response  systems,  and  emergency 
telephones).  Additional  strategies  to  be 
evaluated  include  employer-based  TDM 
programs  such  as  subsidized  transit 
passes,  vanpools,  ridesharing,  and 
alternative  work  schedules. 

A  newsletter  describing  the  proposed 
roadway  was  mailed  to  all  postal 
patrons  and  residential  and  non- 
residential property  owners  in  the 
project  vicinity  in  January.  1996.  Public 
informational  (pre-scoping)  meetings  on 
the  proposed  project  were  held  on 
February  15,  1996  in  American  Lake 
Gardens  and  February  20, 1996  in  the 
Spanaway  Lake  area.  At  these  meetings, 
information  was  provided  on  six 
alternative  alignments  through  the 
American  Lake  Gardens  area,  including 
the  three  described  above.  Two 
alignments  on  176th  Street  South  near 
Pacific  Avenue  were  described,  also 
including  the  alignment  described 
above.  In  addition,  maps  and 
descriptive  information  on  the  entire 
corridor  were  provided.  Comments  on 
the  project,  and  especially  on  which 
alternatives  should  be  evaluated  in  the 
MIS/EIS  were  taken  orally  and  in 
vmting.  These  public  comments  were 
considered  in  selecting  the  three 
American  Lake  Garden  aligimients  and 
1 76th  Street  South  alignment  that  will 
be  evaluated  in  the  MIS/EIS. 
Armouncements  for  the  meetings  and 
the  information  distributed  stated  that 
comments  received  would  be 
considered  part  of  the  MIS/EIS  scoping 
process. 

The  scoping  process  for  the  MIS/EIS 
will  include  press  releases  and 
advertisements  in  local  newspapers 
inviting  further  comments  on  the 
proposed  alternatives  and  their 
potential  impacts.  Agencies  and 
organizations  potentially  interested  in 
or  with  jurisdiction  over  specific 
environmental  features  related  to  the 
project  will  be  contacted  by  letter  and 
offered  briefings  upon  their  request. 
Additional  newsletters  will  be 
distributed  to  continue  to  inform  the 


public  about  the  project  and  invite 
further  comment.  To  ensure  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  sigmficant 
issues  identified,  comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  listed  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  April  19.  1996. 
Jose  M.  Miranda, 

Environmental  Program  Manager,  Olvmpia. 
Washington. 
[FR  Doc.  96-10323  Filed  4-25-96.  8;45  am] 

BILUNG  COOe  4»1fr-22-M 


Environmental  Assessment/Finding  of 
No  Significant  Impact;  Barney  Circle 
Freeway  Modification  Project, 
Washington,  DC 

AGENCY:  Federal  Highway 
Administration  (FHWA),' DOT. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMIARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
Finding  Of  No  Significant  Impact 
(FONSI)  was  signed  by  the  FHWAs 
District  of  Columbia  Division 
Administrator  on  April  16.  1996.  after 
reviewring  and  analyzing  the 
Enviroiunental  Assessment  (EA)  and 
associated  public  comments  for  the 
Barney  Circle  Freeway  Modification 
Project  in  Washington.  DC 

After  reviewing  and  analyzing 
currently  available  data  and  information 
on  existing  conditions,  project  impacts, 
measures  to  mitigate  those  impacts,  and 
comments  from  the  public  and 
goverrunental  agencies,  the  FHWA  has 
determined  that  there  are  no  new 
significant  impacts  that  would  require 
the  FHWA  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
or  to  modify'  the  1984  FHW'.^  Record  of 
Decision  (ROD)  to  construct  the 
Selected  Alternative,  as  proposed  in  the 
1983  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Bame\  Circle 
Freeway  Modification  Pro)ect  This 
FONSI  is  based  on  the  1995  E.\  and 
Public  Review  and  Comment  Record, 
both  of  which  are  summarized  in  the 
FONSI.  These  documents  have  been 
independently  e\aluated  by  the  FHW.\ 
and  determined  to  adequately  and 
accurately  discuss  the  need  for  the 
proposed  pro)C-ct,  the  environmental 
changes,  issues,  and  impacts  that  have 
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occurred  since  prrparation  of  the  1983 
FEIS.  and  the  appropriate  mitigation 
measun's.  These  diK.uineiits  provide 
sufficient  evidence  and  analysis  for 
lictermininR  that  a  SKIS  is  not  required 
The  FHWA  takes  full  responsibilil\  for 
the  accuracy,  scope,  and  content  of  the 
19'.)5  F,A.  Put)lic  Review  and  Comment 
Record,  and  the  FONSl  document.  The 
FHWA  reiterates  its  deteriiundtion  tliat 
there  is  no  feasible  and  prudent 
alternative  to  the  use  of  land  from 
.\nacostui  and  C.arfield  Parks,  and  that 
the  proposed  ai  tu<ii  iiu  liules  all 
possible  planning  to  minimize  harm  to 
these  propenie->  resultini;  from  siu  h  use 

FOR  FURTHER  INFORMATION  CONTACT:  Walt 
.■\dams.  Assistant  Divisioi. 
.Administrator.  Federiil  Hi^huav 
Administration.  H20  First  Streel,  N.E.. 
Suite  750.  Washington.  DC  20002.  (202) 
523-01ti:i   ()ffi(  <•  hours  ire  8  00  am  ■ 
4-3()  p  111 

SUPPLEMENTARY  INFORMATION:   Ihe  tiasis 
for  the  U)9ti  F'ONSl  for  the  propo.sed 
Barney  (  ircie  Fretivvav  Modifi(  ation 
Project  IS  discussed  m  the  dm  unicni   It 
has  been  developed  in  compliaiu  c  vMth 
the  National  F'.nvironmentat  Polii  \  .-Xi  t 
(NEPA)    rht'  Barnev  C^iri  le  Freeway 
Modi  fit  at  ion  Pro)ect.  as  proposed  b\  tht; 
District  (.)f  Columbia  [>!partment  of 
Pubhc  Works  (IX'.DPW).  completes  a 
portion  of  the  hiterstate  highwav  system 
;n  the  southeast  area  of  the  [)istrii.t  of 
C-olumbia  It  would  conn»!<  t  the 
Eisenhower  Frwwav  (1-295)  at  Barney 
Cirt  le  with  a  logual  terminus,  via  a  14- 
mile  four-lane  freeway  and  bridge,  at  the 
Anacostia  Freeway  The  goal  of  the 
project  IS  to  provide  a  direc  t  link 
between  iei!tr,il  Washington.  Di.  .  .iiui 
areas  to  the  northeast  and  east,  and  to 
divert  through  traffic  from  local  streets 
to  higher-capacitv  roadways.  The  1995 
Harney  Care  le  F'reev\a\  Modification 
Pro|ett  F..-\  was  prepared  to  determine  if 
any  new  conditions,  changes  in 
government  policy,  or  new 
environmental  issues  have  occurred, 
since  Lornpietion  ot  the  19H3  FEIS  and 
the  subseiiuent  re  evaluations  of  the 
FEIS  m  19H4  aiui  1993.  that  would 
affe(  t  or  modify  the  basis  for  FHW.\'s 
19H4  Record  of  Dei  i.su.ii  iROD) 

The  FHW.\  has  reviewed  and 
analy/eti  ii\aiiat)le  data  and  information 
(in  I'xisting  loniiitions.  [)ro|e<  t  ini[iai  ts 
anil  measures  to  mitigate  those  impacts, 
and  the  comments  from  the  publn   and 
governmental  agencies   The  FHW.A  has 
det('rmined  that  tliere  are  no  new 
significant  impacts  th.it  would  n'tpure 
the  FHW.A  to  prepare  a  SEIS  or  to 
modify  the  1984  ROD  to  lonstnict  the 
Selected  .Mtemative.  as  proposed  in  the 
1983  FEIS. 


Major  concerns  addressed  in  the  EA 
include:  (1)  the  discovery  of 
contaminated  materials  in  the  western 
section  of  the  proposed  freeway.  (2) 
environmental  justice.  (3)  cumulative 
impacts,  and  (4)  the  federal  ecological 
management  initiative  A  summary 
dis<;ussion  of  each  of  these  issues  is 
presented  in  the  F"ONSl  document, 
which  is  available  to  the  public  for 
review  (~,omments  or  questions 
concerning  the  FUNSI  should  be 
directed  to  the  FHWA  at  the  address 
provided  above 

(Catalog  of  Federal  Domestic  .Assistance 
Hrn^^rani  number  20  iOS.  MiRhwav  Planning 
.iiui  Construction  The  regulations 
ini[!lenieiitmg  Exet  uti\'e  Order  12372 
rf>iarding  interguvernmental  (  onsultation  on 
federal  programs  and  activities  apply  lo  this 
progr.im  I 

Authority:  23  L  .S  C  315.  49  CFR  1.48. 

Issued  on   .April  19.  1996 
Walt  Adams, 

Afinistant  Division  Administrator 
!FR  no<    95-10371  Filed  4-25-96.  8  45  ami 
BILLING  COOC  491 0-22 -P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Cominent 
Request;  Request  for  Temporary 
Identification  Card 

AGENCY:  r  S  Customs.  Department  of 

the  Treasury 

ACTION:  Notice  and  request  for 

c  ominents. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
(  omment  on  an  information  collection 
requirement  concerning  the  Request  for 
Temporary  Identification  Card  This 
re()uest  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Art  of  1995  (Pub.  L   104-13,  44  CSC 
t.505(.)(2)] 

DATES:  Written  comments  should  be 
received  on  or  before  June  25.  1996.  to 
be  assured  of  consideration 
ADDRESSES:  Direct  all  written  comments 
to  U.S  Customs  Service.  Printing  and 
Records  Services  Group,  Room  6216. 
IIOI  Constitution  Ave..  NW, 
Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  (jf  the  form(s)  and  instructions 
should  be  directed  to  US  Customs 
Service.  Attn  :  J.  Edgar  Nichols,  Room 
h216.  1301  Constitution  Avenue  NW. 
Washington.  DC.  20229.  Tel.  (202)  927- 
1426. 


SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title.  Request  for  Temporary 
Identification  Card. 

OMB  Number  1515-0128. 

Form  Number:  N/A, 

Abstract:  Cartmen.  Lightermen,  and 
airport  employers  may  request  a 
temporary  identification  card  to  be 
issued  to  their  employees  if  they  can 
show  that  a  hardship  to  their  business 
would  result  pending  the  issuance  of  a 
permanent  identification  card. 

Current  Actions 

There  are  no  changes  to  the 
information  collection.  This  submission 
is  being  submitted  to  extend  the 
expiration  date. 

Type  of  Re\ipw:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S\. 200. 

Dated  .^pril  18.  1996. 
)ohn  Turner, 

Acting  Leader.  Printing  and  Recnrds  Spr\-ices 

Croup 

IFR  Doc.  96-10410  Filed  4-25-96;  8:45  am) 

BILLING  CODE  4«2(M>2-P 


Proposed  Collection;  Comment 
Request;  Entry  and  Manifest  of 
lyierchandise  Free  of  Duty 

AGENCY:  US.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 
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SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Entry  and 
Manifest  of  Merchandise  Free  of  Ehity. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  25,  1996,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave..  NW., 
Washington,  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW.. 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  follovsring 
information  collection: 

Title:  Entry  and  Manifest  of 
Merchandise  Free  of  Duty. 

OMB  Number:  1515-0051. 

Form  Number:  Customs  Form  7523. 

Abstract:  Customs  Form  7523  is  used 
by  carriers  and  importers  as  a  manifest 
for  the  entry  of  merchandise  free  of  duty 
under  certain  condition  and  by  Customs 
to  authorize  the  entry  of  such 
merchandise.  It  is  also  used  by  carriers 
to  show  that  the  articles  being  imported 
are  to  be  released  to  the  importer  or 
consignee. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 


Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
4,950. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8.247. 

Estimated  Total  Annualized  Cost  on 
fhePuWic;  $123,700. 

Dated:  April  18. 1996. 

|ohn  Turner, 

Acting  Leader.  Printing  and  Records  Services 

Group. 

[FR  Doc.  96-10411  Filed  4-25-96;  8:45  am) 

BiLLMG  CODE  4a20-02-P 


Proposed  Collection;  Comment 
Request;  Disclosure  of  Information  on 
Inward  and  Outward  Vessel  Manifest 

AGENCY:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
pubhc  and  other  Federal  agencies  to 
conunent  on  an  information  collection 
requirement  concerning  the  Disclosure 
of  Information  on  Inward  and  Outward 
Vessel  Manifest.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3S05(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  25,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW.. 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW., 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  pubhc  and  other 
Federal  agencies  to  comment  on 
proposed  emd/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pubhc  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 


technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Disclosure,  of  Information  on 
Inward  and  Outward  Vessel  Manifest. 

OMB  Number:  1515-0124. 

Form  Number:  N/A. 

Abstmct:  This  information  is  used  to 
grant  a  domestic  importer's,  consignee's, 
and  exporter's  request  for  confidentially 
of  its  identy  from  public  disclosure. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
578. 

Estimated  Time  Per  Respondent.  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  289. 

Estimated  Total  Annualized  Cost  on 
the  Public:  SIAOO. 
John  Turner, 

Acting  Leader.  Printing  and  Records  Services 
Group. 

(FR  Doc.  96-10412  Filed  4-25-96;  8:45  am) 
BILLINQ  COOC  4II»-M-P 


Proposed  Collection;  Comnf>ent 
Request;  Foreign  Trade  Zone  Annual 
Reconciliation  Certification  and 
Record  Keeping  Requirement 

AGENCY:  U.S.  C  'Stoms.  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Foreign 
Trade  Zone  Armual  Reconciliation 
Certification  and  Record  Keeping 
Requirement.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub 
L.  104-13:  44  U.S.C  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  25.  1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
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Records  Services  Group,  Room  6216. 
1301  Constitution  Ave  ,  NW, 
Washington.  DC.  20229 

F0«  FURTHER  INFORMATKDW  COTTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  Instructions 
should  be  directed  to  U  S  Customs 
Service.  Attn    I  Edgar  Nichols,  Room 
6216.  1301  Constitution  Avenue  NW 
Washington.  DC  20229.  Tel  (202)  927- 
1426 

SUPPt.EMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Aa  of  1995  (i'ublic  Law  104- 
13.  44  use:.  3505(c)(2))  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summanzed  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  All  comments  will  beiome  a 
matter  of  public  reconi  In  this 
document  Customs  i»  siihciling 
comments  concerning  the  following 
information  collection 

Title  Foreign  Trade  Zone  .Annual 
Reconciliation  Certification  ,ind  Record 
keeping  Requirement 

OMB  .Vu  m6er  1 5 1 5-0 1 5 1 . 

Farm  \umber  N/.A 

Ahstmtt  Each  Foreign  Trade  Zone 
Operator  will  be  responsible  for 
maintaining  its  inventory  control  in 
compliance  with  statue  and  regulations. 
The  operator  will  furnish  Customs  an 
.innual  certiricdfuin  of  their  (-omplianre, 

Current  Actions   There  are  no  changes 
to  'he  information  i  o)lf>(  tion  This 
submissuin  is  being  submitteii  to  extend 
the  expirati:in  date 

Tv'pe  ol  Hfvifis    Kxtension  (without 
change) 

Affpctfci  Public  Business  or  other  for- 
profit  institutions 

Eatimatcd  S'umbcr  of  Respondents 
171 

Estimated  Time  Per  Respondent  70 
minutes 

Estimated  Total  Annual  Burden 
Hours    199 

Estimated  Total  Annualized  Cost  on 
the  Public  S855 
luhn  Turner. 

A(  tiriji  Leader.  Printing  and  Records  St-nirfs 
Group 
(FR  [)«    SX>-10413  Filed  4-23-96.  8  45  anil 


Proposad  Coilaction;  Comm«nt 
Request;  Oocum«ntB  RequirM!  Aboard 
Private  Aircraft 

AGENCY:  U.S.  Customs.  Department  of 

the  Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  .As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Documents 
Required  Aboard  Private  Aircraft.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S  C.  3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  25.  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  US  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216. 
1301  Constitution  Ave  ,  NW, 
Washington,  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  US  Customs 
Service.  Attn.:  )  Edgar  Nichols,  Room 
6216.  1301  Constitution  Avenue  NW. 
Washington.  DC  20229,  Tel  (202)  927- 
1426 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  use.  3505(c)(2))  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
techrtology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
h«;  summanzed  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection 

Title  Documents  Required  -Aboard 
I'nvate  .Aircraft. 

OMH  S'umber  151S-0175 

Form  S'umtnr  S'A 

Al>stnict  The  documents  required  by 
Customs  regulations  for  private  aircraft 
drrivnin  from  foreign  Lountnes  piertain  only 
to  hagf^age  declarations  Customs  also 
requires  that  the  pilots  present  documents 
iTK^uirnd  by  FA.A  to  be  on  the  plane. 


Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submi^ion  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
144,000. 

Estimated  Time  Per  Respondent:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours;  2,390. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $38,240. 
John  Turner, 

Acting  Leader,  Printing  and  Records  Services 
Group. 

|FR  Doc.  96-10414  Filed  4-25-96:  8:45  am] 
BILUNO  COOC  4C20-02-P 


Propoaad  Coilaction;  Comment 
Raquast;  Automotive  Products  Trade 
Act  of  1965 

AGENCY:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Automotive 
Products  Trade  Act  of  1965.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  [une  25,  1996,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW, 
Washington.  DC  20229. 
FOR  FURn«R  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols,  Room 
6216.  1301  Constitution  Avenue  NW, 
Washington,  DC.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
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the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this  ^ 

document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Automotive  Products  Trade  Act 
of  1965. 

OMB  Number:  1515-0178. 

Form  Number:  N/A. 

Abstract:  The  documents  required  by 
Customs  regulations  for  private  aircraft 
arriving  from  foreign  countries  pertain 
only  to  baggage  declarations.  Customs 
also  requires  that  the  pilots  present 
documents  required  by  FAA  to  be  on 
the  plane. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
210. 

Estimated  Time  Per  Respondent:  12 
hours. 

Estimated  Total  Annual  Burden 
Hours:  27,510. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $290,850. 
John  Turner, 

Acting  Leader.  Printing  and  Record^  Services 
Group 

|FR  Doc  96-10415  Filed  4-25-96;  8:45  ami 
BILUNG  CODE  482(M>2-P 


Proposed  Collection;  Comment 
Request;  Line  Release  Regulations 

agency:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Line 
Release  Regulations.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  25, 1996,  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW, 
Washington,  DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216, 1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  pubUc  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
jurden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  follovdng 
information  collection: 

Title:  Line  Release  Regulations. 

OMB  Number:  1515-0181. 

Form  Number:  N/A 

Abstract:  Line  release  was  developed 
to  release  and  track  high  volume  and 
repetitive  shipments  using  bar  code 
technology  ar  d  PCS.  An  application  is 
submitted  tc  Customs  by  the  filer  and  a 
comiiion  commodity  classification  code 
(C4)  is  assigned  to  the  apphcation. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

ype  of  Review:  Extension  (without 
cudnge). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
168 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,200. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $285,000. 
John  Turner. 

Acting  Leader,  Printing  and  Records  Senices 
Group. 

|FR  Doc.  96-10416  Filed  4-25-96;  8:45  am) 
BHJJNG  COOC  4a2l>-02-P 


Proposed  Collection;  Comment 
Request;  Inward  Cargo  Manifast  tor 
Veaaeis 

AGENCY:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Inward 
Cargo  Manifest  for  Vessels.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(PuhL.  104-13;  44  US.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  25.  1996.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group.  Room  6216. 
1301  Constitution  Ave..  NW. 
Washington.  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  I'.S.  Customs 
Service,  Attn.  J  Edgar  Nichols.  Room 
6216, 1301  Constitution  Avenue  NW 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
ReducUon  Act  of  1995  (Pub  L.  104-13: 
44  U.S.C.  3506(c)(2)(A)).  The  comment* 
should  address  the  accuracy  of  the 
burden  estiftiates  and  ways  to  minimizt 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology .  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  ctrtm^nts  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB.i 
approval.  All  comment.^  will  bet  ome  a 
matter  of  ouolic  recorr.  In  Lhis 
document  Customs  is  soiicit.ng 
comment^  concerning  the  foilcu-in^ 
informal. i.n  collection: 

Title  Inward  Cargo  Manifest  for 
Vessels 

OMB  Number:  1515-0049 
Form  Number:  Customs  Form  7533 
Abstract:  Vessels  under  five  tons  and 
any  vehicle  carrying  merchandise  and 
arriving  from  contiguous  country  must 
report  theii  arrival  in  the  U.S.  and 
produce  a  manifest  on  Customs  Form 
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75  J  J  listing  inert  haiuiise  being 
conveyed 

(.'urrenf  Actions  There  are  no  changes 
to  the  information  (  ollei  tion  This 
submission  is  bemi;  siihmitteii  to  extend 
the  expiration  date 

Tvpf  (<f  Hfview  F.xtension  Iwithout 
change) 

Affectfd  Public  Business  or  other  for- 
profit  institutions. 

Estimated  S'umbfr  of  Hespondt'nts 
20.000 

Eatimated  Time  Per  Hespondent  5 
minutes 

Esttmateii  Fotnl  Anniml  Burden 
Hours.  41.650. 

E-itimated  Annualized  Cost  to  the 
PuW/r  $499,800 
lohn  Turner. 

.^r(/,'ii;  Leic'.rr  Printini;  and  Records  Ser\ires 
Group 
IFR  Dfx    4t>-l()417  Filed  4-25-96:  8:45  ain I 

BILLINO  COOE  4a2O-02-P 


Proposed  Collection;  Comment 
Request;  Petition  for  Remission  or 
Mitigation 

AGENCY:  L'  S.  C^ustoms.  Department  of 

the  Treasury 

ACTION:  Notice  and  request  for 

ciomments. 

SUMMARY:  As  part  of  its  continuing  effort 

to  reduce  paper\vorlv  and  respondent 
burden.  C'ustoms  inMtes  the  ^en  ?ral 
pubhc  and  other  Federal  agem  les  to 
comment  on  an  information  collection 
requirement  concerning  the  Petition  for 
Remissiiin  or  Mitigation  This  request 
for  comment  is  h>eing  made  pursuant  to 
the  Paperwork.  Reduction  Act  of  1995 
(Pub.  L.  104-13:44  U  S.C. 
3506(c)l2)(A)) 

DATES:  Written  comments  should  be 
received  on  or  before  |une  25.  199tj.  to 
be  assured  of  consideration 
ADDRESSES:  Direi  t  all  written  comments 
to  L'  S  Customs  Service.  Printing  and 
Records  Services  Group.  Room  6216. 
\M\  Constitution  Ave  .  N\V. 
Washington.  DC  20229 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  iKkiiiiDiidl  information  or 
copies  of  the  lornils)  and  instructions 
should  be  direcli'il  to  l/'.S  C^us'oms 
Service,  Attn.   |.  F.ilgar  Nichol.s  Room 
6216.  IJUl  Constitution  Ave:.^.-  \W. 
Washington.  D  C.  2U229.  Tel.  1^02)  927- 
1426 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  put)lic  and  otner 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  informal kxi 
collections  pursuant  to  the  Papervvum 
Reduction  Act  of  1995  (Publi<   l^w  104- 
13:  44  L'  S  C.  3506lc)(2)(A))  The 


comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record. 

In  this  document  Customs  is  soliciting 
{.umments  concerning  the  following 
information  collection: 

Title  Petition  for  Remission  or 
Mitigation, 

OMB  Number:  1515-0052. 

Form  Number:  Customs  Form  4609. 

Abstract:  Persons  whose  property  is 
seized  or  who  incur  monetary  penalties 
due  to  violations  of  the  Tariff  Act  are 
entitled  to  seek  remission  or  mitigation 
bv  means  of  an  informal  appeal.  This 
form  gives  the  violator  the  opportunity 
to  claim  mitigation  and  provides  a 
record  of  such  administrative  appeals. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
28.000. 

Estimated  Time  Per  Respondent:  19 
minutes 

Estimated  Total  Annual  Burden 
Hours:  8,834. 

Estimated  Annualized  Cost  to  the 
Public  ^/ A. 
|ohn  Turner, 

.•\(  tinii  U-adfT.  Printing  and  Recrds  Sen  ices 
(•rcufi 
IFR  Uoc  96-10418  Filed  4-25-9ri  8.45  ami 

BtLLING  COOE  4t20-02-P 


Proposed  Collection;  Comment 
Request;  Master's  Oath  of  Vessel  in 
Foreign  Trade 

AGENCY:  US  Customs.  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  find  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Master's 
CJatii  of  Vessel  in  Foreign  Trade.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 


Act  of  1995  (Public  Law  104-13:  44 
U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  25,  1996,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave..  NW.. 
Washington,  D.C.  20229. 

FC#FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols.  Room 
6216,  1301  Constitution  Avenue  NW.. 
Washington.  DC.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  tlie 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Master's  Oath  of  Vessel  in 
Foreign  Trade. 

OMB  Number:  1515-0060. 

Forrji  .Vumter.  Customs  Form  1300. 

Abstract:  CF-1300  is  used  by  the 
master  of  a  vessel  to  attest  to  the 
truthfulness  of  all  other  forms 
associated  with  the  manifest.  The  form 
also  serves  to  record  information  on  the 
tonnage  tax  to  prevent  overpayment  of 
that  tax. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

T\'pe  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  21.991. 
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Estimated  Annualized  Cost  to  the 
Public:  $285,820. 
)ohn  Turner. 

Acting  Leader.  Printing  and  Records  Services 
Group. 

(FR  Ekic.  96-10419  Filed  4-25-96;  8:45  am] 
BILUNa  COOE  4«20-02-P 


Proposed  Collection;  Comment 
Request;  Certificate  of  Origin 

AGENCY:  Customs  Service  ,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Certificate 
of  Origin.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  25, 1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW., 
Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols.  Room 
6216, 1301  Constitution  Avenue  NW., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENtARY  INFORMATION:  Customs 
invites  the  general  pubUc  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  purstumt  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should,  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  siunmarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
conunents  concerning  the  following 
information  collection: 

Title:  Certificate  of  Origin. 

OMB  Number:  1515-0055. 


Form  Number:  Customs  Form  3229. 

Abstract:  This  certification  is  required 
to  determine  whether  an  importer  is 
entitled  to  duty-free  for  goods  which  are 
the  growth  or  product  of  a  U.S.  insular 
possession  and  which  contain  foreign 
materials  representing  no  more  than  70 
percent  of  the  goods  total  value. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  113. 

Estimated  Total  Annualized  Cost  on 
the  Public:  Sl,030. 
John  Turner. 

Acting  Leader,  Printing  and  Records  Services 
Group. 

IFR  Doc.  96-10420  Filed  4-25-96;  8:45  am] 
BILUNQ  COOE  4«I0-ai-^ 


Proposed  Collection;  Comment 
Request;  Immediate  Delivery 
Application 

AQENCY:  Customs  Service.  Department 

of  the  Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
conunent  on  an  information  collection 
requirement  concerning  the  Immediate 
Delivery  Application.  TTiis  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  25,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  E>irect  all  written  comments 
to  U.S.  Customs  Service,  F*rinting  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216, 1301  Constitution  Avenue  NW., 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 


Federal  Agencies  to  comment  on 
proposed  and/or  continiiing  information 
collections  pursuant  to  the  Paperwoii: 
Reduction  Act  of  1995  (Pub.  L  104-13; 
44  U.S.C.  3506(c)(2)(A)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  ii\formation  collection. 
The  comments  that  are  submitted  will 
be  simunarized  and  included  in  the 
Customs  request  for  Office  of 
Man^ement  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Immediate  DeUvery 
Apphcation. 

OMB  Number:  1515-0069. 

Form  Number:  Customs  Form  3461 
and  3461  Alternate. 

Abstract:  Customs  Form  3461  and 
3461  Alternate  are  used  by  importers  to 
provide  Customs  with  the  necessary 
information  in  order  to  examine  and 
release  imported  cargo. 

Current  Actions:  TTiere  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change) 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
6.100. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  838,158. 

Estimated  Annualized  Cost  to  the 
PuWiC.  $11,440,860. 
John  Turner. 

Acting  Leader.  Printing  and  Records  Semces 
Group 

IFR  Doc.  96-10421  Filed  4-25-96:  8:45  ami 
BILUNG  COOE  4aW-02-P 


Proposed  Collection;  Comment 
Request;  Automated  Surety  Interface 

AGENCY:  Customs  Service.  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
conunent  on  an  information  collection 
requirement  concerning  the  Automated 
Surety  Interface.  This  request  for 
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comment  is  bemg  made  pursuant  to  the 
PapenAfork.  ReductiDn  .^ct  of  1995 
(Public  Uw  104-13;  44  U  S.C 
3505(c)(2)l. 

DATES:  Written  comments  should  be 
received  on  or  before  lune  25.  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Printing  and 
Records  Services  Group.  Room  6216. 
1301  Constitution  A\e  .  NW.. 
Washington.  DC.  20229. 
F0«  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  ,\ttn.:  j.  Edgar  Nichols.  Room 
6216,  1301  Constitution  Avenue  NW  , 
Washington.  D.C.  20229.  Tel  (2021  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork. 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (0MB) 
-approval.  .Ml  comments  will  become  a 
matter  of  public  record 

In  this  document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Automated  Surety  Interface. 

0^fB  \'uivber:  1515-0196. 

Form  Sumbi^r  N7A 

Abstract:  This  rule  is  to  implement 
the  .-Kutomated  Surety  Interface,  a 
module  of  the  Automated  Commercial 
System  (ACS)  through  which 
participating  sureties  will  electronically 
provide  to  Customs  acknowledgement 
that  they  are  liable  for  transactions 
identified  under  their  bonds. 

Current  Actions:  There  are  no  changes 
to  the  information  coUtx^tion.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Tvpe  of  Hpview  Eixtension  (without 
change) 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  S'umber  of  Respondents: 
600.000 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10.155. 


Estimated  Total  Annualized  Cost  on 
the  Public:  Unknown. 
|ohn  Turner, 

Acting  Leader.  Printing  and  Records  Services 
Group 

IKR  Doc  96-10422  Filed  4-25-96;  8:45  am) 
BILLINO  COOC  4S20-M-P 


Proposed  Collection;  Comment 
Request  Application  for  Identification 
Card 

AGENCY:  Customs  Service.  Department 

of  the  Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
for  Identification  Card.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  25.  1996.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216. 
1301  Constitution  Ave..  NW. 
Washington.  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.;  J.  Edgar  Nichols.  Room 
6216.  1301  Constitution  Avenue  NW.. 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1426 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspt'Cts  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
cpmments  concerning  the  following 
information  collection: 


Title:  Application  for  Identification 
Card. 

OMB  Number:  1515-0026. 

Form  Number:  Customs  Form  3078. 

Abstract:  Customs  Form  3078  is  used 
by  licensed  Cartmen.  Lightermen. 
Warehousemen,  brokerage  firms,  foreign 
trade  zones,  container  station  operators, 
their  employees,  and  employees 
requiring  access  to  Customs  secure  areas 
to  apply  for  an  identification  card  so 
that  they  may  legally  handle 
merchandise  which  is  in  Customs 
custody. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,250. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $63,000. 
John  Turner, 

Acting  Leader,  Printing  and  Records  Services 
Group. 

[FR  Doc.  96-10423  Filed  4-25-96:  8:45  am) 
BILUNO  COOe  4a20-02-P 


Proposed  Collection;  Comment 
Request  Entry  Summary  and 
Continuation  Sheet 

AGENCY:  Customs  Service.  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Entry, 
Summary  and  Continuation  Sheet.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  25.  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 


should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols.  Room 
6216, 1301  Constitution  Avenue  NW.. 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Entry  Summary  and 
Continuation  Sheet. 

OMB  Number:  1515-0065. 

Form  Number:  Customs  Form  7501, 
7501A. 

Abstract:  Customs  Form  7501  is  used 
by  Customs  as  a  record  of  the  impact 
transaction,  to  collect  proper  duty, 
taxes,  exactions,  certifications  and 
enforcement  endorsements,  and  to 
provide  copies  to  Census  for  statistical 
purposes. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date.   - 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
2,700. 

Estimated  Time  Per  Respondent:  20 

minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,454,852. 

Estimated  Annualized  Cost  to  the 
PuW/c:  $79,461,596. 
John  Turner, 

Acting  Leader,  Printing  and  Records  Services 
Group. 

(FR  Doc.  96-10424  Filed  4-25-96:  8:45  am] 
MLUNQ  COOE  a20-02-P 


Internal  Revenue  Service  -^ 

Proposed  Collection;  Comment 
Request  for  Form  6251 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6251.  Alternative  Minimum  Tax — 
Individuals. 

DATES:  Written  comments  should  be 
received  on  or  before  June  25, 1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Alternative  Minimum  Tax — 
Individuals. 

OMB  Number:  1545-0227. 

Form  Number:  Form  6251. 

Abstract:  Form  6251  is  used  by 
individuals  with  adjustments,  tax 
preference  items,  taxable  income  above 
certain  exemption  amounts,  or  certain 
credits.  Form  6251  computes  the 
alternative  minimum  tax  which  is 
added  to  regular  tax.  The  information  is 
needed  to  ensure  the  taxpayer  is 
complying  with  the  law. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
273.396. 

Estimated  Time  per  Respondent:  5hr. 
37  min. 

Estimated  Total  Annual  Burden 
Hours:  1,533.752. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  wall  be  summarized  andVor 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty.  utihty.  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved;  April  19. 1996. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  96-10397  Filed  4-25-^:  845  am) 

BHJJNG  COOE  4S)0-01-P 

Proposed  Collection;  Comment 
Request  for  Form  8689 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  jigencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8689,  Allocation  of  Individual  Income 
Tax  to  the  Virgin  Islands. 
DATES:  Written  comments  should  be 
received  on  or  before  June  25.  1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  ConsUtution 
Avenue  NW..  Washington.  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Allocation  of  Individual  Income 
Tax  to  the  Virgin  Islands. 

OMB  Number:  1545-1032 

Form  Number:  Form  8689. 

Abstract:  This  form  is  used  by  U.S. 
citizens  or  residents  as  an  attachment  to 
Form  1040  when  they  have  \'irgin 
Islands  source  income.  The  data  is  used 
by  IRS  to  verify  the  amount  claimed  on 
Form  1040  for  taxes  paid  to  the  \  irgin 
Islands.  Current  Actions:  There  are  no 
changes  being  made  to  the  form  at  this 
time. 
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Tvpe  of  Beview:  Extension  of  a 
currentlv  approved  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

800. 

Estimated  Tmie  per  Respondent:  2hr 

10  min. 
Estimated  Total  Annual  Burden 

Hours.  1,736. 
Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  coUec  tion  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved  .April  19,  1496 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Offictr 

|FR  Doc.  96-10398  Filed  4-25-96,  8.45  ami 

BILLINO  CODE  4830-01 -P 


Proposed  Collection;  Comment 
Request  for  Form  8801 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for  • 

comment:.. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  .\c\  of  1995, 
Public  Law  104-13  (44  b'.S.C:. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8801,  Credit  For  Prior  Year  Minimum 
Tax — Individuals,  Estates,  and  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  June  25,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gamck  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  N\V.,  Washington,  DC  20224, 


FOR  FURTHER  INFORMATtON  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Credit  For  Prior  Year  Minimum 
Tax — Individuals.  Estates,  and  Trusts. 

OMB  Number.  1545-1073, 

Form  Number.  Form  8801, 

Abstract:  Form  8801  is  used  by 
individuals,  estates,  and  trusts  to 
compute  the  minimum  tax  credit,  if  any. 
available  from  a  tax  year  beginning  after 
1986  to  be  used  in  the  current  year  or 
to  be  carried  forward  for  use  in  a  future 
year. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Re\iew.  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
38,744. 

Estimated  Time  per  Respondent:  3hr, 
53  min. 

Estimated  Total  Annual  Burden 
Hours:  150.714. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  19.  1996. 
Garrick  R.  Shear. 
IMS  Reports  Clearance  Officer. 
IFR  Doc  96-10399  Filed  4-25-96;  8:45  am) 
BILLINO  CODE  4830-01-U 


Proposed  Collection;  Comment 
Request  for  Form  2555 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury, 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2555.  Foreign  Earned  Income. 
DATES:  Written  comments  should  be 
received  on  or  before  June  25. 1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Earned  Income 

OMB  Number.  1545-0067. 

Form  Number.  Form  2555. 

Abstract:  This  form  is  used  by  U.S. 
citizens  and  resident  aliens  who  qualify 
for  the  foreign  earned  income  exclusion 
and/or  the  foreign  housing  exclusion  or 
deduction.  This  information  is  used  by 
the  Service  to  determine  if  a  taxpayer 
qualifies  for  the  exclusion(s)  or 
deduction. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpe  of  Review.  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
181.626. 

Estimated  Time  per  Respondent:  5hr. 
5  min. 

Estimated  Total  Annual  Burden 
Hours:  924,476. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
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information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  19, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Cleamnce  Officer. 
[PR  Doc.  96-10400  Filed  4-25-96:  8:45  am) 
BILLma  CODE  4C30-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  at 
the  Doral  Golf  Resort  and  Spa,  4400  NW 
87th  Avenue.  Miami.  Florida,  on  Friday, 
April  26.  1996,  at  8:30  a.m. 

The  intended  agenda  is  listed  below. 


Advisory  Board  for  Cuba  Broadcasting 
Meeting 

Friday.  April  26.  1996 

Agenda 

Part  One — Closed  to  the  Public 
Technical  Operations  Update 

A.  Radio  Marti 

B.  T.V.  Marti 

Part  Two — Open  to  the  public 

I.  Technical  Operations  Update 
A.  Watts  and  Frequencies 

II.  Update  on  Radio  and  T.V.  Marti 

III.  Relocation  Update 

A.  Card  Sound  Road  Site 
TV.  Inspector  General  USIA  Update 

V.  Focus  Group  Report 

VI.  Legislative  Report 

VII.  International  Broadcasting  Bureau 
A.  Firewall  Issue 

VIII.  Old  Business 

IX.  New  Business 

X.  Adjournment 

Members  of  the  public  interested  in 
attending  the  open  portion  of  the 
meeting  should  contact  Ms.  Angela  R. 
Washington,  at  the  Advisory  Board 
Office.  Ms.  Washington  can  be  reached 
at  (202) 401-2178. 


Determination  To  Close  a  Portioa  of  the 
Advisory  Board  Meeting  of  April  26, 
1996 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting,  I  hereby  determine  that 
the  8:30  a.m.  to  9:00  a.m.  portion  of  this 
meeting  should  be  closed  to  the  public. 

The  Advisory  Board  has  requested 
that  part  one  of  the  April  26, 1996. 
meeting  be  closed  to  the  public.  Part  one 
will  involve  information  the  premature 
disclosure  of  which  would  likely 
frustrate  implementation  of  a  proposed 
Agency  action.  Closing  such 
deliberations  to  the  public  is  justified  by 
the  Government  in  the  Sunshine  Act 
under  5  U.S.C.  522b(c){9)(B). 

Part  one  of  the  agenda  consists  of  a 
discussion  of  technical  matters,  which 
include  TV  Marti  transmissions, 
frequencies,  alternate  channels  and  new 
technologies  for  Radio  Marti. 

Dated:  April  22.  1996. 
Joseph  I>ii£Eey, 

Director,  United  States  Information  Agency 
[FR  Doc.  96-10304  Filed  4-25-96:  8:45  am! 
WLum  cooE  mo-02-m 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  fMotice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttie  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Estimates  of  the  Voting  Age 
Population  for  1995 

Correction 

In  notice  document  96-8025. 
beginning  on  page  15460.  in  the  issue  of 
Monday,  April  8,  1996.  make  the 
following  corrections: 

1.  On  page  15460.  in  the  second 
column,  "Iowa  2.177"  should  read 
•iowa  2.117." 


2.  On  the  same  page,  in  the  third 
column,  "Washington  1,013"  should 
read  "Washington  4,013." 


BILUNQ  CODE  1S06-41-O 


OEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1 430-01;  N-60630] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

Correction 

In  notice  document  96-6612 
appearing  on  page  11427  in  the  issue  of 
Wednesday,  March  20,  1996,  make  the 
following  correction: 

On  the  same  page,  in  tlie  3rd.  column, 
in  the  land  description  for  Mount  Diablo 
Meridian,  Nevada,  in  the  3rd  line, 
"S>'2NWV4SV«"  should  read 
"S'/.NW'aSW'a". 

bilunq  code  1s06-01-d 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  656 
RIN  1205-A152 

Lat)or  Certification  Process  for  the 
Permanent  Employment  of  Aliens; 
Researchers  Employed  by  Colleges 
and  Universities 

Correction 

In  proposed  rule  document  96-9911 
beginning  on  page  17610  in  the  issue  of 
Monday,  April  22,  1996,  make  the 
following  correction: 

§656.40    [Corrected] 

On  page  17614,  in  the  second  column, 
in  §  656.40(c).  in  the  fourth  line,  after 
"universities  '  insert  "means 
'researchers  employed  by  colleges  and 
universities  in  the  area  of  intended 
employment.'." 

BILUNG  CODE  1SO$-01-0 


Friday 

April  26,  1996 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Sale  of  HUD-Held  Multifamlly  Mortgage 
Loans;  Notice 


UMI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4071-N-O1] 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner  Notice  of  Sale  of  HUD- 
Held  Multifamily  Mortgage  Loans 

agency:  Office  of  the  Assistant 
Secretary  for  Housing- Federal  Housing 
Commissioner.  HUD. 
action:  Notice  of  sale  of  mortgage  loans. 


summary:  This  notice  announces  the 
Department's  intention  to  sell 
approximately  157  unsubsidized 
multifamily  mortgage  loans '  without 
Federal  Housing  Administration  (FHA) 
insurance.  Almost  all  of  the  mortgages 
are  secured  by  partially  assisted 
projects,  defined  as  projects  that  receive 
Section  8  project-based  rental  subsidies 
for  up  to  50%  of  the  units.  The 
mortgages  will  be  offered  through  a  trust 
to  eUgible  institutional  investors  on  a 
private  placement  basis.  The  form  of  the 
disposition  will  be  a  structured 
financing.  ,  .,  ,  , 

DATES:  Bidding  Matenals  are  available 
to  eUgible  bidders.  Closing  is  expected 
in  the  middle  of  lune,  1996. 
ADDRESSES:  Bidding  Materials  are 
available  from  FHA's  Financial  Advisor. 
Hamilton  Securities  Advisory  Services. 
Inc.  ("Hamilton")  7  Dupont  Circle, 
N.W.,  2nd  Floor,  Washington,  DC 
20036.  Bidding  Materials  will  be  made 
available  only  to  parties  who  complete 
a  Confidentiality  Agreement  and  a 
Bidder  Qualification  Statement  and  are 
deemed  eligible  bidders  by  Hamilton, 
pursuant  to  criteria  established  by  FHA. 
To  obtain  a  Confidentiality  Agreement 
and  a  Bidder  Qualification  form,  contact 
Hamilton  at  (202)  496-6700.  Hamilton 
will  forward  Bidding  Materials  to 
eligible  bidders  via  overnight  delivery 
service.  Asset  Review  Files  (ARFs)  for 
the  mortgage  loans  included  in  the 
Partially  Assisted  Sale  are  available  for 
review  by  eligible  bidders  who  visit  the 
due  diligence  facihty  located  at  1140 
Connecticut  Avenue,  N.W.,  Suite  302, 
Washington,  DC  20036.  Alternatively, 
ARFs  can  be  ordered  from  Williams, 
Adley  &  Company,  LLP  at  the  above 
address.  To  schedule  a  visit  to  the  due 
diligence  facility  or  to  order  ARFs, 
eUgible  bidders  should  contact  Mr.  Ray 
Curtis  (or  Mr.  Henry  Kiema)  at  (202) 
496-0965.  The  due  diligence  facility 
will  be  open  between  the  hours  of  9:00 
a.m.  and  6:00  p.m..  Monday  though 
Friday.  The  facility  will  close  on  May 


'  None  of  ihe  mortgage  loans  in  this  wle  are 
subject  to  Uie  settlement  a^eements  in  Walker  v 
Kemp.  No.  C-87-2628  (N.D.  Cal.).  See  generally. 
Walker  v  Pierre  665  F.  Supp.  831  (N.D.  Cal.  1987 
(granting  preliminary  injunction). 


14,  1996.  (The  above  telephone  numbers 
are  not  toll-free  numbers.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Hinton,  Associate  Director  for 
Program  Operations.  Office  of 
Muhifamily  Asset  Management  and 
Dispositiori.  Office  of  Housing,  Room 
6160,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  S.W.. 
Washington.  DC  20410;  telephone  (202) 
708-3730.  Ext.  2691.  Hearing  or  speech- 
impaired  individuals  may  call  (202) 
708-4594  (TTY).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  The 
Department  announces  its  intention  to 
dispose  of  approximately  157  mortgage 
loans  ("Mortgage  Loans"),  almost  all  of 
which  are  secured  by  multifamily 
projects  that  are  subject  to  project-based 
Section  8  Housing  Assistance  Payments 
("HAP")  contracts,  providing  rental 
assistance,  on  behalf  of  eligible  low- 
income  households,  for  up  to  50%  of 
the  imits  in  each  project  ("Partially 
Assisted  Projects").  Almost  all  of  the 
Mortgage  Loans  have  experienced 
varying  levels  of  delinquency;  some  are 
subject  to  provisional  workout 
agreements. 

The  Mortgage  Loans  will  be  sold  to  a 
special  purpose  Delaware  business  trust 
("Trust")  without  FHA  insurance.  The 
Trust  will  be  formed  by  the  successful 
Trust  Certificate/Servicer  bidder  and  an 
Owner  Trustee.  The  Trust  will  issue 
debt  in  the  form  of  floating  rate  bonds 
("Bonds")  and  equity  interests  in  the 
form  of  a  Class  A  Trust  Certificate  and 
Class  B  Trust  Certificates.  Eligible 
bidders  will  be  afforded  an  opportunity 
to  bid  competitively  on  the  Bonds  and 
the  Class  A  Trust  Certificate,  each  of 
which  will  be  sold  separately  to  a  single 
bidder.  The  successful  Class  A  Trust 
Certificate  Bidder,  an  affiUate  thereof,  or 
a  non-affiliated  entity  having  a 
contractual  relationship  with  the  Class 
A  Trust  Certificate  Bidder  will  act  as 
Servicer  for  the  Trust.  The  Servicer 
must  be  approved  by  the  participating 
rating  agencies,  Standard  &  Poor's 
Ratings  Group  and  Fitch  Investors 

Services.  „    .  . 

The  Department  will  transfer  all  right, 
title  and  interest  to  the  Mortgage  Loans 
to  the  Trust  and  will  have  no  control 
over  the  servicing  or  disposition  of  the 
Mortgage  Loans  by  the  Trust.  In 
consideration  for  the  sale  of  the 
Mortgage  Loans  to  the  Trust,  the 
Department  will  receive  the  proceeds 
from  the  issuance  of  the  Bonds  and 
Class  A  Trust  Certificate,  net  of  certain 
amounts,  and  the  Class  B  Trust 
Certificates,  representing  beneficial 
interests  in  the  Trust.  The  Department 
may  transfer  all  or  part  of  the  Class  B 
Trust  Certificates  to  one  or  more 


investors  in  the  future,  and  without 
further  notice.  Holders  of  Class  B  Trust 
Certificates  will  have  a  passive  role  with 
respect  to  the  Trust. 

The  Bidding  Process 

The  Bidding  Materials  describe  in 
detail  the  procedure  for  participating  in 
the  Partially  Assisted  Sale  and  include 
summary  information,  bid  forms,  drafts 
of  proposed  transaction  documents, 
information  on  each  of  the  Mortgage 
Loans,  such  as  the  unpaid  principal 
balance  and  interest  rate,  and  a 
Preliminary  Private  Placement 
Memorandum  for  the  Bonds.  Also,  the 
Bidding  Materials  include  a  computer 
diskette  with  general  portfolio 
information  and  selected  data  fields  on 
each  Mortgage  Loan. 

Hamilton  will  distribute  the  Bidding 
Materials  over  a  period  of 
approximately  8  weeks  prior  to  the  sale. 
The  Bidding  Materials  will  be 
supplemented  periodically,  up  to  the 
sale.  Bidding  Materials  are  available  to 
eligible  bidders  from  Hamilton,  as 
described  above. 

Bidders  must  be  eligible  institutional 
investors  in  order  to  have  their  bids 
considered.  FHA's  Financial  Advisor 
will  determine  whether  a  bidder  is 
qualified  on  the  basis  of  the  information 
provided  by  each  bidder  in  its 
Qualification  Statement.  Bidders 
interested  in  purchasing  the  Bonds  v\dll 
be  required  to  submit  two  bids:  an 
Indicative  Bond  Bid  smd  a  Final  Bon* 
Bid.  in  accordance  with  the  Bid 
Instructions  contained  in  the  Bidding 
Materials.  Bidders  on  the  Class  A  Trust 
Certificate  will  be  provided  with 
information  regarding  the  Indicative 
Bond  Bids,  prior  to  submitting  their 
bids.  EUgible  Final  Bond  Bidders  will  be 
informed  of  the  identity  of  the 
successhil  Class  A  Trust  Certificate 
Bidder  (and  thus  the  Servicer)  and  its 
winning  bid  prior  to  the  date  that  the 
Final  Bond  Bids  are  due. 

The  Bidding  Materials  require  Bond 
and  Certificate  bidders  to  make  certain 
deposits,  and  provide  for  the  retention 
of  deposits,  in  whole  or  in  part,  by  FHA 
under  various  circumstances  described 
in  the  Bidding  Materials.  Further,  the 
Bidding  Materials  require  the  wdiming 
Bond  bidder  and  Class  A  Certificate 
bidder  to  pay  various  settlement 
expenses  and  other  transaction  costs. 

FHA  Reservation  of  Rights 

The  Department  reserves  the  right  to 
delete  any  Mortgage  Loan  from  the 
Partially  Assisted  Sale,  as  provided  for 
in  the  Bidding  Materials,  for  any  reason 
and  without  prejudice  to  its  right  to 
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include  any  deleted  Mortgage  Loan  in  a 
future  sale. 

The  Department  reserves  the  right,  at 
its  sole  discretion  and  for  any  reason 
whatsoever,  to  reject  any  and  all  bids. 
The  Department  reserves  the  right  to 
terminate  the  Partially  Assisted  Sale  at 
any  time  prior  to  the  Class  A  Trust 
Certificate  bid  date. 

Timely  Bids  and  Deposits 

Each  bidder  assumes  all  risk  of  loss 
relating  to  its  failure  to  deliver,  or  cause 
to  be  delivered,  on  a  timely  basis  and  in 
the  manner  specified  in  the  Bidding 
Materials,  each  bid  form  and  deposit 
required. 

Winning  Bids 

The  winning  Class  A  Trust  Certificate 
bid  will  be  based  upon  the  highest 
dollar  price  per  percentage  interest  in 
the  Trust.  The  winning  Bond  bid  will  be 
based  on  the  lowest  "weighted-average 
spread."  If  there  are  two  bids  with  the 
same  dollar  price  percentage,  the 
successful  bid  will  be  the  bid  that 
provides  the  greater  amount  of  proceeds 
to  FHA.  In  the  event  of  a  tie.  i.e.,  there 
is  more  than  one  winning  bidder  on  the 
Bonds  or  the  Class  A  Trust  Certificate, 
a  "best  and  final"  round  will  be  held. 
If  all  of  the  bidders  involved  in  the  tie 
situation  are  unwilling  to  change  their 
bids  or  they  remain  tied  after  the  "best 
and  final"  round.  FHA  will  determine 
the  winning  bidder  by  lottery,  provided, 
however,  that  with  respect  to  tie  Bond 
bids,  FHA  reserves  the  right  to  choose 
a  single-class  bid  over  any  multiple- 
class  bid  if  such  circumstances  exist. 

Due  Diligence  Facility 

During  the  distribution  period  for 
Bidding  Materials,  the  due  diligence 
facility  will  be  open  to  eligible  bidders.  . 
The  address  of  the  facility  is  specified 
above.  A  non-refundable  $720  fee  is 
required,  which  entitles  an  eligible 
bidder  to  access  to  the  facility,  and  can 
be  applied  toward  the  cost  of  an 
individual  ARF.  The  files  contain  title 
information,  mortgage  and  financial 
documents.  Section  8  Housing 
Assistance  Payments  (HAP)  contracts, 
site  inspection  reports  and 
environmental  reports,  among  other 
pertinent  information.  The  cost  of  each 
ARF  is  $180.  plus  shipping  costs  ($20 
for  the  first  ARF  and  $7  for  each 
additional  ARF  ordered).  The 
Department  reserves  the  right  to  revise 
this  fee  schedule,  without  prior  notice, 
to  recover  its  copying,  shipping  and 
handling  costs. 

Ineligible  Bidders 

Notwithstanding  a  bidder's 
qualification  as  an  eligible  institutional 


investor  and  approved  servicer,  the 
following  individuals  and  entities 
(either  alone  or  in  combination  with 
others)  are  ineligible  to  bid  on  the  Class 
A  Trust  Certificate  and  Bonds: 

(1)  An  entity  debarred  from  doing 
business  with  the  Department  pursuant 
to  24  CFR  part  24; 

(2)  An  entity  controlled  by  an  FHA 
employee  or  by  a  member  of  such 
employee's  household; 

(3)  An  entity  which  employs  or  uses 
the  services  of  an  FHA  employee 
involved  in  the  Partially  Assisted  Sale 
other  than  in  such  employee's  official 
capacity; 

(4)  An  entity  employing  the  services 
of  an  FHA  employee  to  assist  in  the 
preparation  of  a  bid  for  the  Class  A 
Trust  Certificate  or  Bond; 

(5)  Any  contractor,  subcontractor  and/ 
or  consultant  (including  any  agent  of  the 
foregoing)  who  performed  or  is 
performing  services  for.  or  on  behalf  of. 
FHA  in  connection  with  the  Partially 
Assisted  Sale  or  any  affiliate  of  such 
contractor,  subcontractor,  consultant  or 
agent; 

(6)  An  entity  using  the  services  for  its 
Class  A  Trust  Certificate  bid  or  Bond 
Bid.  of  an  employee  or  former  employee 
of  an  entity  listed  in  (5)  above;  and 

(7)  In  addition  to  the  entities 
described  in  (1)  through  (6)  above,  the 
following  entities  are  ineligible  to  bid 
on  the  Class  A  Trust  Certificate: 

(a)  An  entity  that  ser\'ed  as  a  loan 
servicer  or  performed  other  services  for, 
or  on  behalf  of,  FHA.  with  respect  to 
any  of  the  Mortgage  Loans  at  any  time 
during  the  two-year  period  prior  to  May 
13, 1996,  or  any  affiliate  thereof; 

(b)  Any  Mortgagor  of  any  of  the 
Mortgage  Loans  or  an  entity  affiliated 
with  any  such  Mortgagor. 

Mortgage  Sale  Policy 

General 

Pursuant  to  Section  203(k)(4)  of  the 
1978  Housing  and  Community 
Development  Amendments  of  1978,  as 
amended,  12  U.S.C.  1701z-ll(k)(4).  the 
Secretary  is  expressly  authorized  to  sell 
mortgages  on  unsubsidized  projtscts 
(which  include  partially  assisted 
projects)  on  any  terms  and  conditions 
the  Secretary  prescribes.  The  mortgage 
sale  rules  are  codified  at  24  CFR  part 
290.  subpart  B  [see  final  rule  published 
March  21,  1996  at  61  FR  11684,  11690- 
11691  for  effect  on  April  22,  1996  -). 
That  final  rule  includes  mortgage  sale- 
related  amendments  to  part  290  made 
by  an  interim  rule  published  February  6, 
1996  at  61  FR  4580  for  effect  on  March 


^  The  March  21.  1996  final  rule  reviied  24  CFR 
part  290  in  iis  entirety,  and  il  amended  and 
renumbered  the  mortgage  sale  regulations 


7,  1996.  These  amendments  apply  to  the 
Partially  Assisted  Sale,  among  other 
mortgage  sales.  Interested  parties  are 
advised  to  review  these  rules. 

This  notice  describes  the 
implementation  of  the  Departments 
statutory  authority  and  its  regulations  in 
the  context  of  the  Partially  Assisted 
Sale.  For  the  reader's  convenience, 
parallel  citations  are  provided  to 
subpart  I  (including  the  interim  rule 
published  on  February  6  1996  and 
made  effective  March  7,  1996)  and 
subpart  B  (the  mortgage  sale  rules  as 
republished  and  renumbered  on  March 
21. 1996). 

Tenant  Protections  in  Partially  Assisted 
Sale 

The  interim  rule,  published  on 
February  6,  1996.  prescribes  certain  loan 
sale  terms  which  are  designed  to 
safeguard  tenant  interests,  and  assure 
the  continuation  of  project-based  and 
tenant-based  Section  8  rental  subsidy 
contracts. 

With  respect  to  Mortgage  Loans  that 
are  delinquent  at  the  time  the 
Department  offers  them  for  sale  to  the 
Trust,  the  transaction  documents  will 
impose  certain  affirmative  obligations 
on  the  Trustee  and  Servicer.  24  CFR 
290.112  and  290.114(d)  (renumbered  as 
24  CFR  290.37  and  29G.39(d)  in  the 
March  21,  1996  final  rule).  The 
transaction  documents  will  provide  that 
certain  covenants,  running  with  the 
land,  will  be  executed  and  recorded  as 
a  condition  of  a  loan  restructuring  or  a 
discounted  pay-off  of  the  mortgage 
indebtedness,  or  \v:ll  be  incorjiorated  in 
a  foreclosure  deed  as  well  as  in  any 
deed-in-lieu  of  foreclosure  that  may  be 
accepted.  The  first  covenant  will 
obligate  a  future  project  owii-t 
(including  the  Trust)  to  as<;unie  anv 
outstanding  project-based  Section  8 
HAP  contract.  (However,  the  assignment 
of  a  Section  8  contract  will  continue  to 
be  subject  to  HUD  or  the  Section  R  HAP 
contract  administrator's  prior  approval 
as  applicable.)  A  related  covenant  will 
obligate  a  future  project  owner 
(including  the  Trust)  to  assume  tenant- 
based  federal  rental  subsidies  (vouchers 
or  certificates)  in  use  at  the  property  at 
the  time  of  sale  or  other  transfer  of 
ownership  of  a  property.  Both  covenants 
will  expire  on  the  date  the  last  executed 
Section  8  H,\P  contract  for  the  project 
expires.  A  third  covenant  will  prohibii 
current  and  future  owners  from 
discriminating  against  certificate  and 
voucher  holders.  The  nondiscrimination 
covenant  will  expire  on  the  original 
maturitv  date  of  the  Mortgage  Loan 

To  iniplement  «i  290.114(c)  of  the 
interim  rule  (renumbered  as  §  290  39(c) 
in  the  March  21.  1996  final  rule),  the 
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Etepartment  is  conditioning  its 
assignment  of  Mortgage  Loans  on 
Partially  Assisted  Projects  that  are 
current  when  the  Department  offers 
them  for  sale  to  the  Trust.  Owners  of 
such  projects  will  be  prohibited  from 
discriminating  against  certificate  and 
voucher  holders.  This  condition  will 
expire  on  the  date  the  Mortgage  Loan  is 
satisfied.  With  respect  to  current 
Mortgage  Loans  on  Partially  Assisted 
Projects,  §  290.114(c)  does  not  compel 
or  necessitate  covenants  that  are 
recorded  and  run  with  the  land. 

The  nondiscrimination  obligation 
with  respect  to  delinquent  Mortgage 
Loans  on  all  projects  and  current 
Mortgage  Loans  on  Partially  Assisted 
Projects  will  be  enforceable  by 
certificate  and  voucher  holders,  as  well 
as  by  public  housing  authorities  that  are 
Section  8  HAP  contract  administrators 
for  relevant  projects.  The  covenant 
regarding  assumption  of  project-based 
and  tenant-based  Section  8  HAP 
contracts  will  be  enforceable  by  the 
Section  8  HAP  contract  administrator 
for  the  project. 

Further,  with  respect  to  Mortgage 
Loans  on  Partially  Assisted  Projects  that 
are  delinquent  at  the  time  they  are 
offered  for  sale  to  the  Trust,  the 
transaction  documents  will  prohibit  the 
Trust  and  the  Servicer,  and  their 
successors  and  assigns,  from  foreclosing 
in  a  manner  that  interferes  with  existing 
residential  leases.  This  condition  will 
also  be  incorporated  into  the  assignment 
of  individual  Mortgage  Loans  with 
respect  to  these  projects.  Section 
290.112(b)  of  the  interim  rule 
(renumbered  as  §  290.37(b)  in  the  March 
21,  1996  final  rule)  limits  this  lease 
protection  to  Section  8  assisted  tenants. 
The  Department  invited  comment  on  a 
proposal  to  add  protections  for 
unassisted  tenants.  (See  preamble 
discussion  at  61  FR  4582,  February  6. 
1996.)  For  the  Partially  Assisted  Sale, 
the  transaction  docimients  will  include 
a  non-interference  obligation  with 
respect  to  both  assisted  and  unassisted 
tenants.  For  unassisted  tenants, 
however,  this  protection  will  continue 
for  the  lesser  of  the  remaining  term  of 
the  tenant's  lease  or  one  year. 

Other  Mortgage  Sale  Rule  Provisions 

Pursuant  to  §290.110  (see  24  C.F.R. 
part  290.  revised  April  1,  1995; 
renumbered  as  §290. .35  in  the  March  21. 
1996  final  rule)  loans  on  unsubsidized 
projects  (which  include  the  partially 
assisted  portfolio)  mav  be  sold  without 
FHA  insurance.  The  Department  has 
decided  to  sell  the  Mortgage  Loans  in 
the  Partially  Assisted  Sale  to  the  Trust 
without  FHA  insurance. 


Section  290.110  (renumbered  as 
§  290.35  in  the  March  21. 1996  final 
rule)  also  provides  for  the  exclusion  of 
certain  delinquent  unsubsidized 
mortgages  from  sale  where  it  appecurs 
that:  (1)  foreclosure  is  unavoidable,  and 
(2)  the  project  is  occupied  by  very  low- 
income  tenants  who  are  not  receiving 
housing  assistance  and  would  be  likely 
to  pay  rent  in  excess  of  30  percent  of 
their  adjusted  monthly  income  if  the 
mortgage  were  to  be  sold  and  foreclosed. 
The  Department's  interpretation  of  this 
provision  is  set  forth  in  the  preamble  to 
the  February  6, 1996  interim  rule  [see  61 
FR  4580-4581).  The  Department  has 
made  an  administrative  determination 
that  the  Mortgage  Loans  to  be  offered  in 
the  Partially  Assisted  Sale  do  not  meet 
the  criteria  for  exclusion. 

Other  Federal  Requirements 

As  part  of  the  reinvention  process,  the 
Department  is  streamlining  its 
regulations  by  removing  redundant  and, 
therefore,  uimecessary  regulations.  For 
this  reason,  the  Department  removed  a 
mortgage  sale  rule  provision,  24  C.F.R. 
290.102  (published  on  March  2.  1995). 
in  the  final  part  290  regulations 
published  on  March  21.  1996. 

Any  recipient  of  federal  financial 
assistance,  such  as  Section  8  rental 
assistance,  is  subject  to  Title  VI  of  the 
Civil  Rights  Act  of  1964.  42  U.S.C. 
2000d-l,  see  also  24  CFR  part  1;  Section 
504  of  the  Rehabilitation  Act  of  1973,  29 
U.S.C.  794,  see  also  24  CFR  part  8;  and 
executive  orders  pertaining  to  civil 
rights.  All  multifamily  rental  housing 
owners  and  lenders,  among  others,  must 
comply  with  Title  VIII  of  the  Civil  Right 
Act  of  1968,  as  amended  by  the  Fair 
Housing  Amendments  Act  of  1988.  42 
U.S.C.  3600-3620.  see  also  24  CFR  part 
100. 

Competitive  Sale  Method;  Structured 
Finance  Disposition 

The  Department  will  use  competitive 
methods  for  recovering  the  value  of  the 
Mortgage  Loans  to  be  transferred  to  the 
Trust,  through  an  auction  of  debt 
securities  secured  by  the  cash  flow  of 
the  Mortgage  Loans  and  beneficial 
equity  interests  in  the  Trust.  This  is 
consistent  with  §290.100  (renumbered 
as  290.30  in  the  March  21,  1996  final 
rule)  which  provides  that  mortgages  on 
unsubsidized  projects  (which  include 
the  partially  assisted  portfolio)  shall  be 
sold  on  a  competitive  basis. 

In  light  of  the  experience  of  other 
agencies,  including  the  Resolution  Trust 
Corporation,  and  its  own  analysis,  the 
Department  believes  that  a  structured 
finance  disposition  will  maximize 
recovery  on  the  Mortgage  Loans  in  the 
Partially  Assisted  Sale  to  the  benefit  of 


the  American  taxpayer.  A  structured 
finance  is  expected  to  yield  a  higher 
return  than  a  whole  loan  sale  for  a 
variety  of  reasons.  Capital  markets 
provide  greater  liquidity,  and  should 
enhance  the  Department's  proceeds 
from  the  Bonds  and  Class  A  Certificate. 
Also,  HUD's  capture  of  a  percentage  of 
the  residual  value  of  these  assets 
through  the  Class  B  Certificates 
mitigates  any  losses  in  the  portfolio's 
value  arising  from  market  discounting 
due  to  the  future  expiration  of  project- 
based  Section  8  HAP  contracts  or 
because  of  the  market's  unfamiliarity 
with  the  Section  8  program  generally,  or 
partially  assisted  projects  in  particular. 
Moreover.  HUD's  retention  of  this 
passive  interest  will  enable  it  to  share 
any  increase  in  the  loan  portfolio's 
value  after  the  sale  due  to  favorable 
market  conditions. 

In  addition,  a  structured  finance 
disposition  advances  the  Department's 
public  policy  goals  without  adding 
administrative  burdens.  The  Department 
has  an  opportunity  to  develop  a  set  of 
transactional  documents  that  create 
accountability  by  the  mortgage 
purchaser  and  its  agents  for  compliance 
with  the  mortgage  sale  rules.  [See 
Mortgage  Sale  Policy.  Tenant 
Protections  in  Partially  Assisted  Sale.) 
In  this  transaction,  the  Servicer  will  be 
responsible  for  the  project  owner's 
execution  and  recordation  of  the 
covenants  required  in  connection  with  a 
loan  restructuring  or  discounted  pay-off 
of  a  delinquent  mortgage.  The  Servicer 
also  must  use  a  deed  that  incorporates 
the  covenants  required  in  the  event  of 
foreclosure  or  acceptance  of  a  deed-in- 
lieu  of  foreclosure.  The  Trustee  will 
oversee  the  Servicer's  performance  of 
such  duties.  If  the  Servicer  fails  to  carry 
out  these  duties,  the  Trustee  will  have 
a  contractual  remedy  of  reducing  the 
Servicer's  fees  by  fifty  thousand  dollars 
($50,000)  for  each  breach,  which  sum 
will  be  paid  to  HUD.  This  remedy, 
which  creates  financial  disincentives  for 
non-compliance  with  the  rules,  would 
not  be  available  in  a  whole  loan  sale 
without  allocation  of  the  Department's 
limited  resources.  The  foregoing  is  in 
addition  to  any  other  remedies  that  may 
be  available  to  enforce  the  Servicer's 
duties. 

A  further  advantage  of  a  structured 
finance  is  the  unique  opportunity  it 
presents  for  interaction  between  the 
Section  8  HAP  contract  administrators 
and  the  Servicer  with  respect  to  Section 
8  matters.  The  transactional  documents 
will  obligate  the  Servicer  to  report  to  the 
Section  8  HAP  contract  administrator  on 
project  sales,  loan  restructurings, 
refinancings,  and  foreclosures,  among 
other  events.  The  Servicer  will  receive 
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from  the  HAP  contract  administrator 
any  standard  notices  of  an  owner's 
breaches  of  Section  8  HAP  contracts, 
and  have  an  opportunity  to  cure. 
Further,  the  Servicer  will  be  required  to 
report  periodically  to  the  Trustee  and 
the  holders  of  the  Class  A  and  Class  B 
Certificates  on  violations  of  Section  8 
HAP  contracts  and  on  the  recordation  of 
required  covenants.  A  whole  loan  sale 
would  not  lend  itself  to  such  a  portfolio- 
based  system  of  reporting  and 
interaction  with  respect  to  Section  8 
HAP  contracts. 

In  sum,  a  structured  finance,  through 
the  Servicer  and  the  Trust,  provides  the 
opportunity  not  available  in  a  whole 
loan  sale  to  engineer  accountability  for 
compliance  with  the  mortgage  sale  rules 
designed  to  protect  tenants,  and  to 
maximize  the  Department's  financial 
return. 

Disposition  of  Project  Resen-es  and 
Escrows 

The  mortgagor's  obligation  to  make 
monthly  payments  to  a  replacement 
reserve  account  is  required  by  the  FHA 
Regulatory  Agreement,  which  will  be 
terminated  at  the  time  the  Mortgage 
Loans  are  sold  to  the  Trust  (although  the 
Regulatory  Agreement  will  be  reinstated 


in  the  event  a  Mortgage  Loan  is 
repurchased  by  FH.A  from  the  Trust). 
The  Department  will  review  the  status 
of  rpserve  for  replacement  accounts  and 
other  miscellaneous  escrows  and 
accounts  it  controls  for  each  Mortgage 
Loan  and  related  project,  and  make  a 
disposition  decision  prior  to  the 
Partially  Assisted  Sale.  Fund  balances 
will  either  be:  (i)  transferred  to  the 
Trust;  (ii)  applied  toward  any 
outstanding  delinquency  under  the 
Mortgage  Loan;  (iii)  paid  out  to  the 
mortgagor,  or  (iv)  in  the  case  of  certain 
Section  8  replacement  reserves, 
maintained  by  the  Section  8  HAP 
contract  administrator  as  described 
below. 

In  general,  real  estate  tax  and  hazard 
insurance  escrows,  if  any.  will  be 
transferred  to  the  Trust  at  closing  and 
administered  by  the  Servicer.  With 
respect  to  delinquent  Mortgage  Loans, 
fund  balances  in  reserve  for  replacement 
accounts  generally  will  be  applied  to  the 
amounts  owed  to  the  Department  under 
the  Mortgage  Loans.  Repair  reserves 
independently  created  by  provisional 
workout  agreements  will  be  transferred 
to  the  Trust  at  closing. 

Certain  HAP  Contracts  for  certain 
Section  8  New  Construction  and 


Substantial  Rehabilitation  protects 
("New  Regulation  Proiects"; 
independentlv  requirf  the  funding  and 
maintenance  of  a  replacenient  reserve 
("Section  8  Reserve").  With  respect  to 
these  projects.  Section  8  reserves  will 
continue  to  be  required  aher  the  sale  in 
accordance  with  the  H.^P  contracts  The 
Department  does  not  plan  to  applv 
available  Section  8  Reserve  funds  held 
for  such  projects,  in  the  ca.se  of 
delinquent  Mortgage  Loans,  or  release 
these  funds  to  the  mortgagor,  in  the  case 
of  current  Mortgage  Loans.  The  Section 
8  HAP  contract  administrator  (which 
presently  is  HUD)  will  retain  and 
administer  such  accounts  ior  after  the 
sale. 

Scope  of  Notice 

This  notice  applies  to  the  FH.^ 
Partially  Assisted  Sale,  and  does  not 
establish  the  Department  s  policy  for  the 
sale  of  any  other  mortgage  loans. 

Dated;  April  23.  1996 

Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housmg-Federal 
Housing  Commi'^sionfr 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  524 

[BOP-1 006-1] 

RIN1120-AA11 

Intensive  Confinement  Center  Program 

AGENCY:  Bureau  of  Prisons,  )ustice. 
ACTION:  Interim  rule.  

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  adopting  regulations  on  the 
operation  of  the  Intensive  Confinement 
Center  Program.  This  is  a  specialized 
program  for  non-violent  offenders 
combining  features  of  a  militar>'  boot 
camp  with  the  traditional  correctional 
values  of  the  Bureau  of  Prisons.  This 
placement  is  followed  by  extended 
participation  in  community-based 
programs  and  possible  reduction  in 
sentence.  The  goal  of  the  intensive 
confinement  center  program  is  to 
promote  in  the  mmate  values  of 
personal  development,  self  control,  and 
discipline,  thereby  helping  to  reduce  the 
potential  for  future  mcarceration  of  the 
inmate. 

DATES:  Effective  May  28,  19')6; 
comments  due  by  [une  25,  1996. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  7,54,  320 
First  Street,  NW.,  Washington,  DC 
20534 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (::!02)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  adopting  interim 
regulations  on  the  Intensive 
Confinement  Center  Program.  The 
purpose  of  this  program  is  to  place  non- 
violent offenders  in  a  highly  structured, 
no  frills  environment  as  a  means  of 
promoting  personal  development,  self 
control,  and  di.scipline,  thereby  helping 
to  reduce  the  potential  for  future 
incarceration  of  the  inmate. 
Participation  in  the  program  is 
contingent  upon  length  of  sentence  and 
upon  the  determination  of  Bureau  staff 
that  the  inmate  is  serving  his  or  her  first 
period  of  incarceration  or  has  a  minor 
history  of  prior  incarcerations,  is  not 
serving  a  term  of  imprisonment  for  a 
crime  of  violence,  is  properly  classified 
as  appropriate  for  housing  in  minimum 
security,  and  is  physically  and  mentally 
capable  of  participating  in  the  program. 
Participation  in  the  program  is 
voluntary. 

Placement  in  the  program  is  to  be 
made  by  Bureau  staff  in  accordance 
with  sound  correctional  judgment  and 


the  availability  of  Bureau  resources.  The 
determination  of  a  non-violent  offense  is 
based  upon  the  definition  in  18  U.S.C. 

924(c)(3). 

The  institution-based  component  ot 
the  program  ordinarily  is  six  months  in 
duration,  and  consists  of  strict 
discipline  and  daily  regimen  of  physical 
conditioning,  labor-intensive  work 
assignments,  literacy  program, 
vocational  training,  and  drug  and 
alcohol  counseling.  The  program  also 
offers  the  inmate  assistance  on  stress 
management,  life  coping  skills,  positive 
personal  attitude  and  self-esteem.  In 
addition,  there  may  be  other  activities 
available  which  are  consistent  with  the 
total  wellness  program.  Amenities  such 
as  access  to  television  and  radio  are 
extremely  limited  (for  example, 
television  access  may  be  limited  to  a 
specified  period  of  national  news 
broadcasts).  Smoking  is  not  permitted. 
The  six  day  work  week  and  the  long 
work  day  leave  little  free  time,  and 
visiting  and  telephone  access  are  very 
limited.  Non-issue  clothing  and 
commissary  privileges  (except  for 
monthly  purchases  by  female  inmates  of 
sanitary  hygiene  items  in  addition  to 
those  provided  by  the  Bureau)  are  not 
permitted.  • 

An  inmate  who  successfully 
completes  the  institution-based 
component  of  the  program  ordinarily  is 
eligible  to  serve  the  remainder  of  the 
sentence  in  a  community-based  program 
(for  example,  in  a  community  correction 
center  or  in  home  detention).  An  inmate 
who  fails  to  complete  this  component  or 
who  subsequently  fails  participation  in 
a  community-based  program  may  forfeit 
further  involvement  in  the  program.  An 
eligible  inmate  with  a  sentence  of  not 
more  than  thirty  months  who 
successfully  completes  the  institution- 
based  component,  who  maintains 
successful  particfpation  in  a 
community-based  program,  and  who 
has  supervised  release  to  follow  is 
eligible  for  up  to  a  six  month  reduction 
in  sentence.  The  length  of  the  reduction 
is  proportional  to  the  amount  of  time 
remaining  to  be  served.  Authority  for  a 
reduction  in  sentence  for  such  inmates 
is  contained  in  18  U.S.C.  4046.  The 
Bureau  has  piloted  operation  of  this 
program  for  the  purpose  of  placing 
graduates  in  community-based  programs 
for  both  male  and  female  inmates. 
Under  the  interim  rule,  consideration 
for  reduction  in  sentence  may  be  given 
to  an  inmate  who  successfully 
completes  an  intensive  confinement 
center  pilot  program  if  staff  confirm  that 
the  inmate  meets  appropriate  eligibility 
criteria. 

The  Bureau  is  publishing  this 
regulation  as  an  interim  rule  in  order  to 


provide  for  public  comment  while 
maintaining  continuity  between  pilot 
program  operation  and  full 
implementation  of  18  U.S.C.  4046. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered 
before  the  rule  is  finalized. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.G. 
12886.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Act. 

List  of  Subjects  in  28  CFR  Part  524 

Prisoners. 
Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  524  in 
subchapter  B  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  B— INMATE  ADMISSION, 
CLASSIFICATION,  AND  TRANSFER 

PART  524— CLASSIFICATION  OF 
INMATES 

1.  The  authority  citation  for  28  CFR 
part  524  is  revised  to  read  as  follows: 

Authority:  5  C.S.C.  301;  18  U.S.C.  3521- 
3528,  3621,  3622,  3624,  4001,  4042.  4046, 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  Movembcr  1,  1987), 
5006-5024  (Repealed  October  12.  1984  as  to 
offenses  committed  after  that  date),  5039:  21 
U.S.C.  848;  28  U.S.C.  509,  510;  Title  V,  Pub. 
L.  91-452,  84  Stat.  933  (18  U.S.C.  Chapter 
223);  28  CFR  0.95-0.99. 

2.  Subpart  D,  consisting  of  §  524.30 
through  524.33.  is  added  to  read  as 
follows: 

Subpart  D— Intensive  Confinement  Center 
Program 

Sec.  524.30    Purpose  and  scope. 

Sec.  524.31    Eligibility  and  placement. 

Sec.  524.32    Institution-based  component 

procedures. 

Sec.  524.33    Program  failure. 

Subpart  D— Intensive  Confinement 
Center  Program 

§  524.30    Purpose  and  scope. 

The  intensive  confinement  center 
program  is  a  specialized  program 
combining  features  of  a  military  boot 
camp  with  the  traditional  correctional 
values  of  the  Bureau  of  Prisons, 
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followed  bv  extended  participation  in 
community-based  programs.  The  goal  of 
this  program  is  to  promote  personal 
development,  self-control,  and 
discipline. 

§  524.31    Eligibility  and  placement 

(a)  Eligibility  for  consideration  of 
placement  in  the  intensive  confinement 
center  program  requires  that  the  inmate 
is: 

(l)(i)  Serving  a  sentence  of  more  than 
12,  but  not  more  than  30  months  (see  18 
U.S.C.  4046),  or 

(ii)  Serving  a  sentence  of  more  than 
30,  but  not  more  than  60  months,  and 
is  within  24  months  of  a  projected 
release  date. 

(2)  Serving  his  or  her  first  period  of 
incarceration  or  has  a  minor  history  of 
prior  incarcerations; 

(3)  Is  not  serving  a  term  of 
imprisonment  for  a  crime  of  violence; 

(4)  Appropriate  for  housing  in 
minimum  security; 

(5)  Physically  and  mentally  capable  of 
participating  in  the  program; 

(6)  A  volunteer. 

(b)  Placement  in  the  intensive 
confinement  center  program  is  to  be 
made  by  Bureau  staff  in  accordance 


with  sound  correctional  judgment  and 
the  availability  of  Bureau  resources. 

§  524.32    Institution-lMsad  component 
procedures. 

(a)  An  eligible  inmate  who  volunteers 
for  participation  in  an  institution-based 
intensive  confinement  center  program 
must  agree  to  forego  opportunities 
which  may  be  otherwise  available  to 
inmates  in  Bureau  institutions. 
Opportunities  that  may  be  affected 
include,  but  are  not  limited  to. 
visitation,  telephone  use.  legal  research 
time,  religious  practices,  commissary, 
smoking,  and  grooming  preferences. 

(b)  The  institution-based  component 
of  tiie  intensive  confinement  center 
program  ordinarily  is  six  months  in 
duration. 

(c)  Disciplinary  procedures  to  be 
followed  in  the  institution-based 
intensive  confinement  center  program 
are  set  forth  in  subpart  B  of  part  541  of 
this  chapter. 

(d)(1)  An  inmate  who  successfully 
completes  the  institution-based 
component  of  the  program  ordinarily  is 
eligible  to  serve  the  remainder  of  the 
sentence  in  a  community-based 
program. 


(2)  An  inmate  eligible  for 
participation  in  the  program  under 
§524.31(a)(l)(i)  who  successfully 
completes  the  institution-based 
component,  who  maintains  successful 
participation  in  a  community-based 
program,  and  has  a  p>eriod  of  supervised 
release  to  follow  is  eligible  for  up  to  a 
six  month  reduction  in  sentence. 

(3)  An  inmate  who  completes  or  has 
completed  the  institution-based 
component  of  an  intensive  confinement 
center  pilot  program,  who  maintains 
successful  participation  in  a 
community-based  program,  and  has  a 
period  of  supen'ised  release  to  follow  is 
eligible  for  up  to  a  six  month  reduction 
in  sentence  if  staff  confirm  that  the 
inmate  has  met  the  requirements  of 
§524.31(a)(l)(i),(2).  (3)and{4). 

$524.33    Program  failure. 

An  inmate  who  fails  to  complete  the 
institution-based  component  or  who 
subsequently  fails  participation  in  a 
community-based  program  may  forfeit 
his  or  her  further  involvement  in  the 
program. 
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18483-18660 26 


CFR  PARTS  AFFECTED  DURING  APRIL 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Proclamations: 

6874 14233 

6875 14603 

6876 14606 

6877 15177 

6878 15363 

6879 15871 

6880 16035 

6881 16037 

6882 16611 

6883 16613 

6885 17545 

6886 18041 

6887 18043 

6888 18045 

Exacuttve  Orders: 
11880  (Amencted  by 

EG  12998) 15873 

12787  (Revoked  by 

EG  13000) 18483 

12821  (Superseded  by 

EG  12999) 17227 

12997 14949 

12998 15873 

12999 17227 

13000 18483 

Administrative  Orders: 
Memorandums: 

April  8,  1996 •'6039 

Apnl22,  1996 18229 

April  22,  1996 18231 

Presidential  Detefminalions: 
No.  96-19  of  March 

19,  1996 14235 

5  CFR 

Oh.  XIV 16043 

890 15177 

7  CFR 

17 17823 

58 15875,  17547 

301 17550.  18233 

353 15365 

354 15365^ 

760 Jji 

800 ^«<fl8486 

810 yr. 18486 

911 .^^. 17551 

915 ..^Mif^.. 17551 

^21^ 17553 

^. 17555 

982 17556 

985 15695 

1131 17561 

1208 14951 

1435 15881 

1980 18493 

Proposed  Rules: 

1 16231 

15 17851 


I5d 

17851 

51 

17580 

330 

15201 

457 

18293 

929 

17586 

946 

17587 

999 

15734 

1002 

14514 

1004 

14514 

1106 

'7588 

3550 

15395 

9  CFR 

78 

92 

98 

318 

.14237.  15881 

..14239,  17231 

.15180,17231 

■'8047 

381 

18047 

Proposed  Rules: 

77 

14982 

91 

14982 

92 

93 

14268,  16978 
16978 

94 14999, 

95 

15201,  16978 
16978 

96 

16978 

98 

"6978 

10  CFR 

170 

16203 

171 

16203 

Proposed  Rules: 

50 

52 

15427 

f8099 

73 

16067 

430 

17589 

437 

15736 

1021 

17257 

11  CFR 

100 

1804S 

110 

18049 

114 

18049 

i2pFfr' 

■^7 

..    .         18495 

219 

14382 

220 

"8495 

221 

18496 

224 

.     "8495 

226 

14952 

621 

Proposed  Rules: 

13 

18236 

18470 

208 

1847C 

211 

1&470 

368 

18470 

614 

16403 

619 

16403 

932 

17603 

13  CFR 

301 

15371 

n 
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14CFR 

11  18052 

25  14607,  15372 

31 18220 

33 16375 

39 14240,  14242,  14608. 

14960,  14961,  15184,  15882, 
16226.  16377,  16379,  16382. 
16384,  16703,  16873.  17562, 
17824.  17825,  18052.  18236. 
18238.  18242 

71  17826.  18058,  18059, 

18060.  18061.  18062 

73    18062 

91 16287 

95 18064,  18065 

97 18066.  18068.  18069 

221  18070 

311 17564 

399 17565 

Proposed  Rules: 

25 14684 

39 14269,  14271,  14273. 

14275.  14515,  15000,  15002, 
15430.  15738,  15903.  15904, 
15906,  15908.  16412,  16413, 
16414.  16416,  16418,  16420. 
17257,  17259,  17261.  17853. 
17855,  18299,  18303,  18520, 
18524 

71  15432,  15434,  15740, 

15742.  16287,  17606,  17607 

73 17608 

121 18099 

15CFR 

30 15697 

769 14243 

902 14465,  15884 

922 14963 

16CFR 

303 16385 

1500 18245 

1507 18245 

Proposed  Rules: 

239 14688 

254 14685 

406 14686 

700 14688 

701 14688 

702 14688 

17CFR 

200 15338 

Proposed  Rules: 

228 17108 

229 17108 

240 17108,  18306 

242 17108 

18CFR 

Proposed  Rules: 

35 17263 

20CFR 

404 18075 

422 18075 

498 18078 

Proposed  Rules: 

348 16067 

416 17609.  18529 

656 17610    18650 

21  CFR 

Ch.  ( -...14478.  16422 


1  14244 

2  15699 

5        14375 

101 16^23 

172 14481 

173     14481.17828 

175 14481 

176 14481 

177    14481.  14964 

178 14481 

180 14481 

181 14481 

189 14481 

201 17798 

331 17798 

341 15700 

510 15703.  17565 

520 15185 

522 ■ 14482 

529 17829 

558 14483,  17566,  18081 

573 15703 

803 16043 

807 16043 

814   15186 

1310 17958 

1313 17566 

1316 17566 

Proposed  Rules: 

25 14922 

71 14690 

170 14690 

171 14690 

201 17807 

331 17807 

510 15003 

886 14277 

900 14856.  14870.  14884. 

14898.  14908 

22  CFR 

92 14375 

514 15372 

23  CFR 

230 14615 

625 17566 

635 17243 

710 18246 

712 18246 

720 18246 

740 18246 

1309 18247 

Proposed  Rules: 

230 17264 

1325 16729 

1327 16729 

24  CFR 

0 15350 

4 14448 

12 14448 

100 14378.  18248 

103 14378,  18248 

109 14378.  18248 

200 14396,  14410 

207 14396 

213 14396 

215 14396,  16172 

219 14396 

220 14396 

221  14396 

222 14396 

231 14396 

232 14396,  14410 

233 14396 


234 14396 

236 14396,  16172 

237 14396 

241 14396,  14410 

242 14396 

244 14396 

248 14396 

265 14396 

267 14396 

583 17245 

811 14456,  16045 

813 16172 

913 16172 

950 16172 

990 17538 

3280 18249 

3500 14617 

Proposed  Rules: 

26 18026 

28 18026 

30 18026 

50 15340 

81 18026 

200 18026 

950 18026 

965 18026 

3280 18014 

3500 18026 

25  CFR 

151 18082 

1001 17830 

Proposed  Rules: 

Ch.  1 17857.  18100 

26  CFR 

1 14247,  14248.  15891, 

17572 

31 17572 

602 14248.  17572 

Proposed  Rules: 

1 14517.  15204,  15743. 

17614 

31 17614 

35a 17614 

301 17265.  17614 

502 17614 

503 17614 

509 17614 

513 17614 

514 17614 

516 17614 

517 17614 

520 17614 

521 17614 

28  CFR 

25 17575 

524 18658 

547 16374 

Proposed  Rules: 

36 16232.  16233 

74 17667 

553 14440 

29  CFR 

1614 17576 

1625 15374 

Proposed  Rules: 

1904 15435 

1910 15205 

1915 15205 

1926 15205 

1952 15435 

2509 14690 


2520 14690 

2550 14690 

2610 16387 

2619 16388 

2622 16387 

2644 16391 

2676 16388 

30  CFR 

756 17833 

914 15378,  15891 

943 15380 

Propos«d  Rules: 

Ch.  II 17266 

6 15743 

18 15743 

19 15743 

20 15743 

21 15743 

22 15743 

23 15743 

26 « 15743 

27 15743 

29 15743 

33 15743 

35 15743 

70 18308 

71 18308 

218 17266 

250 18309 

745 15005 

900 15005 

901 15005 

906 15005 

913 15005 

914 15435 

925 14517 

926 15005.  15910 

931 15005 

934 15005.  18100 

935 15005.  16731 

936 15005,  15435 

944 15005 

-  946 15005 

948 15005.  17859 

950 15005 

31  CFR 

103 14248.  14382.  14383, 

14386.  18204,  18250 

535 15382 

Proposed  Rules: 

321 14444 

32  CFR 

40a 16704 

375 18083 

379 18083 

706 14966.  14967.  14968. 

14969 

861 17840 

865 16046 

Proposed  Rules: 

117 15437 

619 15010 

33  CFR 

1 18250 

100 14249.  16709.  16711, 

17246.  17841 

110 16711 

117 14970,  17247.  17248 

165 16714,  16716.  16717, 

17249 

175 15162 

179 15162 


181 15162 

Proposed  Rules: 

100 16732,  16885,  17269. 

17270 

110 17861 

117 16736.  18532 

165 14518.  16886 

34  CFR 

76 14483 

81 14483 

682 16718 

35  CFR 

70 16718 

36  CFR 

7 14617 

223 14618 

292 14621 

327 18499 

1253 14971 

1275 17842 

Proposed  Rules: 

242 15014 

1190 17271 

1191  16232,  16233,  17271 

38  CFR 

1 14596 

21 15190 

39  CFR 

111 17190,  17206 

Proposed  Rules: 

111 15205 

40  CFR 

9 '. 16290 

51 16050 

52 14484,  14487,  14489, 

14491,  14493,  14634,  14972, 
14974,  14975,  15704,  15706, 
15709.  15713,  15715.  15717, 
15719.  16050.  16229,  17576, 
18251,  18255,  18257,  18259, 
18500 

60 14634,  15721,  17358, 

18260 

61 18260 

63 17358,  18280 

70 16063.  18083 

80 16391 

81 14496 

148 15566.  15660 

167 14497 

180 14637,  15192,  15895. 

15896,  15900 

185 15893 

186 15192.  15900 

241 18501 

260 16290.  17358 

261  16290.  17358,  18088 

262 16290 

263 16290 

264 16290,  17358 

265 16290,  17358 

266 16290,  17358 

268 15566,  15660 

270 17358 

271  15566,  17358,  18281. 

18284,  18502,  18504 

273 16290 

300 15902.  18287,  18507 

403 15566.  15660 


716 14596 

Proposed  Rules: 

51 16068 

52 14520,  14521,  14522, 

14694,  15020,  15744,  15745, 
15751,  15752,  16050,  16738, 
17669,  17675,  18310,  18311 

59 14531 

60 17358 

63 1735& 

68 15598,  TB606 

80 16432 

81 14522.  16738 

85 16738 

141 16348 

142 16348 

180 14694,  15911,  15913, 

16740.  16742,  16745,  16747, 
18534,  18536 

260 17358 

261 14696.  17358 

262 17842 

264 17358,  17863 

265 17358,  17863 

266 17358 

270 17358,  17863 

271 17358 

300 14280.  16068,  16229 

440 15917 

721 17272 

41  CFR 

101-25 14978 

42  CFR 

405 14640 

491 14640 

Proposed  Rules: 

413 17677 

43  CFR 

Group  84 00 15722 

10010 16719 

Proposed  Rules: 

8000 15753 

8300 15753 

44  CFR 

64 14497,  15723,  18287 

65 14658.  14661,  16874, 

17251 

67 14665,  16875 

Proposed  Rules: 

62 14709 

67 14715,  16887,  18538 

45  CFR 

74 15564 

1633 14250 

1634 14252 

1635 14261 

Proposed  Rules: 

1301 17754 

1303 17754 

1304 .• 17754 

1305 17754 

1306 17754 

1308 17754 

46  CFR 

2 15162 

67 17814 

159 15162,  15868 

160 15162.  15868 

514 14979 


572 17849 

Proposed  Rules: 

10 15438.  16749 

12 15438.  16749 

13 16749 

15 15438 

47  CFR 

Ch.  1 14672 

0 14499,  16229 

1 15724.  18289 

2 14500,  15382 

15 14500,  18508 

21 15367.  18092 

61 15724 

63 15724 

64 14979 

73 14503.  14676.  14981. 

16878,  16879.  18289.  i85li 

76 15387,  15388.  16396. 

18291.  18508 

80 18226 

87 18226 

97 15382 

Proposed  Rules: 

Ch.  1 14717,  16432.  16890, 

18811 

0 16424 

1 15439 

2 15206.  18354 

15 15206 

20 15753 

36 15208 

64 15020,  18538 

68 15441 

69 15208 

73 14733.  15022,  15439. 

15442,  15443.  17864.  18539. 
18540.  18541 

74 15439.  17854 

76 ; 16447 

80 18227 

87 T8227 

48  CFR 

207 ; 16879 

225 16880 

231 16881 

242 '6881 

252 16880 

1425 15389 

1452 15389 

1516 14504 

1523 14506 

1535 14264 

1552 14264.  14504,  14506 

1604 15196 

1652 15196 

Proposed  Rules: 

9 14946 

14  18480 

15 14944,  •'8480 

17 14944 

31 14944 

35 14946 

37  14946 

52 14944,  18480 

49  CFR 

3 17577 

79 17578 

190 18512 

191 18512 

192 18512 

193 18512 

195 18512 


198 18512 

199 18612 

382 14677 

383 14677 

390 '4677 

391 14677.  17253 

392 •14677 

395 146V 

533 „ „ 1 4680 

538 14507 

541 15390 

583 -7253 

800 ■'4512 

'^54    •'6066 

Proposed  Rules: 

37 16232.  -6234 

363 18355 

393 14733.  '8014 

544 15443 

57-  15446.  -5449.  '5917 

'6073 
574 15917 

1002 15208 

1100 14736 

1101 "4735 

'102 14736 

1103 14735 

1104 14735 

•105 14735 

1106 14736 

1107 14736 

"08 14735 

"09 14735 

'  110 14735 

Mil 14735 

1 112 „ 14735 

1113 14735 

1114 14735 

'115 14735 

1116 14736 

1117 14735 

1118 14735 

1119 „ -4^35 

1120 -4735 

'121 14735 

'122 14735 

'123 14735 

'124 14735 

i'25 14735 

1126 14735 

•''27 14735 

1'28 14735 

1129 14735 

■130 14735 

'131 14736 

^ -32 14735 

1  '33 14735 

"34 14735 

-•35 '4735 

'136 14735 

1137 14736 

'138 14735 

1139 14735 

1140 14735 

1141 14735 

'142 „.. 14736 

"43 14735 

' '  44 1 4735 

1145 14735 

1145 14735 

1147 '.;735 

1148 '4735 

1149 '4736 

1169 -7579 

1313 1768? 


IV 
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50CFR 

216 15884 

228 15884 

251 14682 

611 14465 

620 16401 

625 15199 

641 14683 

649 16882 

650 15733 

655 14465 

663  14512,  16402 

672 17256 

675 16883,  17256,  17849 

Proposad  Rul«s: 

17 15452 

23    14543 

100 15014 

217 18102 

227 18102 

230 15754 

285 18366 

625 17682 

630 15212,  16236,  17866 

646   14735,  16076 

650 16237 

651  14284,  16237,  16892 

659 17866 

671 16456 

672 16456,  18116 

674 16456 

675 16085.  16456 

676 14547,  18116 

681 15452 

686 16076 


REMINDERS 

The  rules  and  proposed  rules 
In  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kwifruit  grown  in  California; 

published  3-27-96 
Perishable  Agricultural 
Commodities  Act: 
Oil-blanched  fresh  and 
frozen  fruits  and 
vegetables,  including 
frozen  french  fried  potato 
products;  coverage 
extension;  published  3-27- 
96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Dairy  indemnity  payment 
program;  extension; 
published  4-26-96 
Program  regulations; 
Business  and  industrial  loan 
program;  audit 
requirements;  (xiblisfied  4- 
26-96 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Business  and  industrial  loan 
program;  audit 
requirements;  published  4- 
26-96 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations; 
Business  and  industnal  loan 
program;  audit 
requirements;  published  4- 
26-96 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Business  and  IrKlustrial  loan 
program;  audit 
requirements;  published  4- 
26-96 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Water  resource  development 
projects;  shoreline 
management;  published  4- 
26-96 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act); 


Interstate  natural  gas 
pipelines;  filing 
requirements:  put)|ished  3- 
27-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 

Land  disposal  guidelines; 
CFR  part  removed; 
published  4-26-96 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan- 

■    National  priorities  list 

uDdate:  published  4-25- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

fy^edicare  and  Medicaid: 
Prepaid  health  care 
organizations;  physician 
incentive  plans 
requirements,  published  3- 
27-96 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Inspector  General  Office, 

Health  and  Human  Services 

Department 

Medicare  and  Medicaid: 

Prepaid  health  care 
organizations;  physician 
incentive  plans 
requirements;  published  3- 
27-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  review: 
Low  income  housing- 
Housing  assistance 
payments  (Section  8); 
published  3-27-96 

Interstate  land  sales 
registration  program;  Federal 
regulatory  review;  published 
3-27-96 

Noncitizens;  restrictions  on 
assistance;  consolidation 
and  streamlining;  Federal 
regulatory  review;  published 
3-27-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 
Newport  to  Ensenada  Race, 
CA;  published  2-9-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety; 
Federal  regulatory  reform; 
published  4-26-96 


COMMENTS  DUE  NEXT 
VtfEEK 

AGRICULTURE 
DEPARTMENT 
Operations  Office 

Acquisition  regulations 
Review  and  revision: 
comments  due  by  4-29- 
96;  putjiished  2-2&-96 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Uruguay  Round  Agreements 
Act  {URAAv  conformance- 
Antidumping  and 
countervailing  duties: 
comments  due  by  4-29- 
96;  published  2-27-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  striped  bass  and 
weakfish;  comments  due 
by  4-29-96;  published  3- 
28-96 

Atlantic  swordffSh; 
comments  due  by  5-2-96, 
put>lished  4-12-96 

North  Pacific  fisheries 
research  plan, 
implementation,  comments 
due  by  4-29-96    published 
3-28-96 

DEFENSE  DEPARTMENT 

Pnvacy  Act;  implementation; 
cximments  due  by  .i-SO-gS: 
published  3-1-96 

EDUCATION  DEPARTMENT 

Postsecondary  education 

Foreign  language  and  area 
studies  fellowships 
program;  comments  due 
by  4-29-96;  published  3- 
28-96 

Modern  foreign  language 
training  and  area  stuoies, 
etc.;  comments  due  by  4- 
29-96;  published  3-28-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

5-2-96;  published  3-18-96 
Illinois;  comments  due  by  5- 

2-96;  published  4-2-96 
Indiana;  comments  due  by 

5-2-96;  published  4-2-96 
Kentucky;  comments  due  by 

5-2-96;  published  4-2-96 

Pennsylvania;  comments 
due  by  5-2-96;  published 
4-2-96 


Te.'^nessee.  com-nents  due 
b*  5-2-96.  pubt'shed  4-2- 
96 
Air  quality  implementation 
plans.  >A  approval  and 
pr->"  jiga'.ior.  va''ious 
States    aif  quai'tN  pianmna 
purposes:  designation  o« 
areas 

Mtchigap.  c.,-rnments  due  oy 
5-2-96    DJpiiShed  4-2-96 
Supertunc  T.^gfam 
National  o'-  a^c  nazardous 
substances  con\.  igenc> 
pian- 

Nationai  pr^orltle^  "St 
update:  comme"'=  due 
by  4-30-96    CJ-'  ^-^ed 
3-28-96 
National  pncr!'>;s  iist 
jpaate,  cor-'  e^s  y^e 
b>  5- ■-56,  p..;-"  snec  4- 

Water  pollutior  cent'  n 
Ocean  dumping,  &._assa> 
testing  requ.'eme'.-b 
comments  Que  fc.  5-'   55; 
published  3-P3-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  proceou'e 
Regulatory  fees    '^Y  -996  . 
assessment  and 
collection,  comments  dae 
by  4-29-96    pubhshea  -- 
•5-96 
Radio  and  television 
broadcasting 
Equa'  empiovment 
opportLiTty  '•jie  and 
policies:  revisio": 
comments  due  by  4-30- 
96.  pubtished  3-"  2-96 
Radio  stations,  table  ot 
assignments 

Colorado,  comments  due  b> 
5-2-96,  puWshed  3-'S-5€ 
Illinois  et  al..  comme'^ts  d^c 
b',  4-29-96,  oobiishec  5- 
^3-96 
Louisiana,  comments  due  b, 
5-2-96    Dubi'sned  3--&-96 
New  York,  comments  due 
by  5-2-96,  published  3--6- 
96 
virgin  islanas,  comments 
due  by  5-3-96,  published 
3-18-95 
Vi'-ginia.  comments  due  b> 
4-29-96    publisnec  3--3-_^ 
96 
Television  stations,  table  o* 
assignments 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docliat  No.  94-NI«-24e-AD;  Amendment 
39-0574;  AD  96-0a-08] 

Airworthiness  Directives;  AirtHJS  Model 
A300  Series  Airplanes  (Excluding 
Model  A300  B4-600  and  Model  A300 
F4-600  Series  Airplanes) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION;  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300 
series  airplanes  (excluding  Model  A300 
B4-600  series  airplanes),  that  currently 
requires  certain  structural  inspections 
and  modifications.  This  amendment 
requires  additional  structural 
inspections  and  modifications  that  have 
been  identified  as  necessary  to  ensure 
the  structural  integrity  of  these  airplanes 
as  they  approach  their  economic  design 
goal.  This  amendment  also  excludes 
additional  airplanes  &"om  the 
applicability  of  the  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  degradation  of  the  structural 
capability  of  the  affected  airplanes. 
DATES:  Effective  May  29,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  29, 
1996. 

The  incorporation  by  reference  of 
certain  other  pubUcations  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
April  13,  1992  (57  FR  8257.  March  3, 
1992). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 


France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket,. 
1601  Land  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  92-02-09, 
amendment  39-8145  (57  FR  8257, 
March  9, 1992),  which  is  appUcable  to 
all  Airbus  Model  A300  series  airplanes 
(excluding  Model  A300  B4-600  series 
airplanes),  was  published  in  the  Federal 
Register  on  January  22,  1996  (61  FR 
1528).  The  action  proposed  to  continue 
to  require  certain  structural  inspections 
and  modifications  specified  in  AD  92- 
02-09,  and  to  require  other  additional 
structural  inspections  and 
modifications,  as  well. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  support  the 
proposed  rule. 

Since  the  issuance  of  the  proposed 
rule,  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  it  has  revised  the 
French  airworthiness  directive  (CN)  that 
was  parallel  in  its  requirements  to  those 
of  the  notice  for  this  AD  rulemaking 
action.  The  revised  CN  is  CN  90-22- 
116(B)R2,  dated  July  6,  1994;  it  was 
issued  to  exclude  Airbus  Model  A300 
C4-600  and  A300  F4-600  series 
airplanes  from  the  list  of  airplanes 
subject  to  the  requirements  of  that  CN. 

The  FAA  has  examined  the  findings 
of  the  DGAC,  reviewed  all  available 
information,  and  determined  that 
similar  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 
Accordingly,  the  final  rule  for  this  AD 
action  has  been  revised  to  exclude  the 
Model  A300  F4-600  series  airplanes 
from  the  applicabihty  of  the  rule. 


(Model  A300  C4-600  series  airplanes 
are  not  typed  certificated  for  operation 
in  the  U.S.;  therefore,  the  FAA  finds  that 
no  change  to  the  final  rule  is  necessary 
to  exclude  those  airplanes  from  the 
applicabihty  of  the  AD.) 

The  revised  French  CN  also  specifies 
the  latest  revisions  of  various  referenced 
service  bulletins.  These  latest  revisions 
were  cited  correctly  in  the  proposed 
rule.  Therefore,  no  change  to  the  final 
rule  is  necessary  in  this  regard. 

The  date  of  issuance  for  Revision  2  of 
Airbus  Service  Bulletin  A300-53-196 
was  sjjecified  incorrectly  in  paragraph 
(a)(5)  of  the  proposed  rule.  That 
paragraph  of  the  final  rule  has  been 
revised  to  specify  the  correct  date  of 
March  17,  1994.  Additionally,  that 
paragraph  has  been  revised  to  indicate 
that  Service  Bulletin  Change  Notice  l.A 
amends  Revision  1  of  the  service 
bulletin,  rather  than  Revision  2 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  4  Model 
A300  series  airplanes  of  US  registn.- 
that  will  be  affected  bv  this  proposed 
AD. 

The  recurring  inspections,  which 
were  required  by  AD  92-02-09  and 
continue  to  be  required  by  this  AD,  take 
approximately  196  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour 
Required  parts  cost  approximately 
$2,000.  Based  on  these  figures,  the  cost 
impact  on  U.S.  operators  of  the 
recurring  inspections  is  estimated  to  he 
S13.760  per  airplane,  or  S55.040  for  the 
affected  U.S.  fleet. 

The  new  recurring  inspection 
procedures  that  are  added  by  this  new 
AD  will  take  approximately  196 
additional  work  hours  per  airplane  tr 
accomplish,  at  an  average  labor  raif"  oi 
S60  per  work  hour  Required  parts  vsiil 
cost  approximately  S2.C00  Baseu  or, 
these  figures,  the  added  recurring 
inspection  cost  impact  of  this  .A.D  'in 
U.S.  operators  is  estimated  to  be  S13.76C 
per  airplane,  or  $55,040  for  the  affected 
U.S.  fleet. 

The  modifications  required  by  AD  92- 
02-09,  which  continue  to  be  required  b\ 
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this  .-\n   (ciki-  approvim.itclv  M  •■'  wirk 
hours  per  iiirplanc  t(i  ,i(  (  ompl  sf'.    U  an 
average  Uibor  rate  ol  .St'.o  per  work  hour 
The  cost  for  required  parts  is  572.000 
Based  on  these  figures,  the  (  ost  impjct 
of  this  modini.ifiiHi  1)11  r  .S  iiper.ifdrs 
estiniateii  to  he  S'M).9ti()  per  airphiii*'     ■ 
S:U).LH4()  tur  the  .itfei  teii  l    .S    fl.-ft 

The  niodifications  th.it  arc  adiitni  h\ 
this  :if;\  .\n  aition  will  recjinrf 
ipprdMiiuilelv  1  .'I't'l  additional  work 
hours  prr  nrplaiif  to  aci  oniphsh.  a'  an 
a\.ern>jt'  lahor  rale  of  SftO  per  work  hour 
The  1  (ist  for  required  parts  is  SUfi.DOO 
Bused  on  these  figures,  the  added 
miidification  cost  nipai  t  ot  tins  AI)  on 
1 '  S   operators  l^  I'stoiiiiled  to  t)e 
SJ4l),M-Hi  per  airplane,  ur  S'th-<.7R0  for 
the  afte<  ted  V  .S   Heel 

Bas»'d  on  tfiH  figures  dis<  ussed  alxive. 
the  I  ost  impact  of  all  ol  tiie 
requiifiiieiits  of  this  .\[)  is  cstimalfd  to 
be  S41H.HH()  for  tin-  reiurriiig 
inspe(  tions  and  iiuiddu  ations  reciuin-d 
bv  .MJ '•)2-<l2-<)«.  plusSl.dlH  HliO  for 
the  additional  inspections  and 
nuxdfications  required  hv  this  AD. 
These  i  ost  iiiipa(  t  figurt-'s  .issuine  tliat 
no  operatiir  iias  vet  ac  i  oniplished  anv  of 
the  requirements  of  this  AD   However 
it  (an  t>e  reasonably  assumed  th.it  the 
inaioritv  of  affected  operators  have 
alre.idv  initiated  thf  inspections  and 
moditications  required  by  M)  'U-Oi-OQ, 
and  many  mav  have  already  initiated 
the  addition. il  inspecitions  aiui 
modifi(  ations  th.ii  are  proposed  t)y  this 
new  .\I)  .tctiun 

I'he  V\.\  recognizes  that  the 
obligation  to  maintain  aircraft  m  an 
airworthy  i  oiuiilion  is  vital,  but 
sometimes  expensive   Hei  ause  AD's 
require  specifu  ai  turns  to  .iddress 
spet  ific  unsafe  conditions,  they  ap[)ear 
to  impose  costs  that  would  not 
otheryyise  be  fx)rne  by  operators. 
However.  t)ecause  of  the  general 
obligation  of  operators  to  maintain 
aircraft  m  an  airworthy  condition,  this 
appearaiue  is  deteptiv*'   Attributing 
those  losts  solely  to  the  issuanie  of  tfiis 
.•M")  is  un.'-ealistu  tnt  ause,  in  ttie  interest 
of  maintaining  safe  aircraft,  prudent 
opernturs  would  ai  complish  the 
re(|iiired  a*  tions  i^yeii  it  they  were  not 
required  to  do  so  bv  the  .\I.) 

A  full  cost -benefit  analysis  has  not 
been  aix.omplished  for  this  AD  As  a 
matter  of  law   in  order  to  be  airworthy, 
an  aircraft  must  (  oiiform  to  its  type 
design  ami  be  in  a  i  oniiition  tor  safe 
operation  The  tvpe  design  is  approved 
only  aHt'r  the  F.\A  makfs  a 
deternnnation  that  it  complies  with  ai! 
applicable  airworthiness  requirenuMits. 
In  adopting  and  maintaining  those 
re(juirements,  tlie  F.\A  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 


beneficial  When  the  FAA.  as  in  this 
.\D.  makes  a  finding  of  an  un.safe 
^ondlllon.  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
rt'ijuired  ai  tions  are  necessary  to  restore 
that  level  of  safety  Because  this  level  of 
-.afetv  has  already  been  deter^nined  to  be 
1  ostiwnefiiaal.  a  full  cost-benefit 
inalysis  for  this  AD  would  be  redundant 
and  unnec;essary 

Th'^  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
.States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
mi  tlie  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
ac  (  ordance  w  ith  Executive  Order  12fil2. 
It  IS  determined  that  this  final  rule  does 
not  have  sufh(.ient  federalism 
implu  ations  t.i  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  ( 1 )  is  not  a 
"significant  regulatory  action"  under 
Fxe<:utive  Order  128fifi;  (2)  is  not  a 

significant  nile"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,  February'  26.  1979):  and  (.3) 
will  not  have  a  significant  w:onomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Do<;ket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

,\ccordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.•\dministrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authoritv  citation  for  part  39 
(  ontinues  to  read  as  follows; 

Authority:  4^  I  SC  lOtt(g),  40113.44701. 
§39.13    [Amended] 

2  Se<:tion  39  13  is  amended  by 
removing  amendment  39-^145  (57  P"R 
8257.  March  9.  1992),  and  by  adding  a 


new  airvk'orthiness  directivt>  (ADi, 
amendment  39-9574   to  r^ad  is  follows: 

96-08-08  ,\irbus  Industrie:  .^m.ruinuiit  tf*- 
9574   D<xket  M4-\M-:4h-.\D. 
Supersedes  AD  92-02-0«,  •XTiendment 
3'1-814'S 

Apphruhilitv  .Ml  Model  A.UM)  series 
airplanes,  excluding  Model  A:fOO  B4-bOO  nnd 
Model  AUK)  F4-f>0()  series  airplanes. 
(  ertifiLalcd  m  anv  cateRorv 

Note  1:  This  .AD  applies  to  each  airplane 
identitied  in  the  preceding  applii  atiilltv 
provision,  regardless  ot  whfthcr  it  has  t)een 
niodifipd,  altered,  or  repa.H'd  m  the  area 
subject  to  the  rpquireniciits  o   ih.^  AD,  For 
aiqilanes  that  have  befn  modifieil,  altered  or 
repaired  so  that  the  performance  nf  the 
requirements  of  this  .\D  is  aftected.  th'- 
owner'operator  must  rvquest  approval  for  an 
alternative  method  of  tompiiance  in 
accordani  e  with  paragrapti  nil  of  tiiis  AI!' 
The  request  should  include  an  asses^.^^^nl  >'f 
the  effect  of  the  modifu-ition,  alterat:   •.'..  or 
repair  on  the  unsafe  <  ondition  addre^^ed  Liv 
this  .^D,  and.  if  thi"  unsafe  condition  has  not 
t)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Complianrp  Required  as  induated,  unless 
accomplished  previously 

To  prevent  degradation  of  the  structural 
capability  of  the  airplane,  accomplish  the 
following 

(a)  .^cKjmplish  the  inspections  and 
modifications  contained  in  the  Airbus  servace 
bulletins  listed  below  prior  to  or  at  the 
thresholds  identified  in  each  of  those  service 
bulletins,  or  within  1,000  landings  or  12 
months  after  April  1.3.  1992  (the  effective 
date  of  AD  92-02-09,  amendment  39-8145). 
whichever  (KJturs  later  Required  inspections 
shall  be  repeated  thereafter  at  intervals  not  to 
exceed  those  s[i«  ified  in  the  corresjjonding 
service  bulletin  ioi  the  inspection.  After  the 
effe'  tive  date  of  this  .AD,  the  actions  shall 
only  fH>  accomplished  in  accordance  with  the 
latest  revision  of  the  sery  ice  bulletins 
specified 

(1)  Airbus  Servace  Bulletin  A3O0-53-103, 
Revision  4,  dated  June  30.  1983;  or  Revision 
5,  dated  Febrviary  23,  1994; 

(2)  Airbus  .Spfvice  Bulletin  A30O-53-126. 
Revision  7,  dated  November  11,  1990:  or 
Revision  8.  dated  September  18,  1991, 

(3)  Airbus  Service  Bulletin  A300-53-14b, 
Revision  7.  dated  April  26,  1991; 

Note  2:  Airbus  Sen.  ice  Bulletin  A30O-53- 
146  provides  for  a  compliance  threshold  of 
within  5  years  after  the  date  of  issuance  of 
French  airworthiness  directive  90-222- 
116(8),  issued  on  December  12.  1990.  the 
accomplishment  of  which  is  required  bv  AD 
85-07-09.  amendment  39-5033 

(4)  Airbus  Service  Bulletin  A30O-53-162. 
Revision  4,  dated  November  12.  1990;  or 
Revision  5,  dated  March  17   1994; 

(5)  Airbus  Service  Bulletin  A30O-5:i-14h, 
Revision  1,  dated  November  12,  1990.  as 
amended  bv  Service  Bulletin  (Change  Notice 
I.A..  dated  February  4.  1991,  or  Revision  2. 
dated  March  17.  1994, 

Note  3  Airbus  Service  Bulletin  A30O-53- 
196  provides  for  a  compliance  threshold  of 
within  6.000  landings  after  accomplishment 
of  Airbus  Service  Bullebn  A300-53-194, 
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accomplishment  of  which  is  required  by  AD 
87-04-12,  amendment  39-5536. 

(6)  Airbus  Service  Bulletin  A300-53-225, 
Revision  2,  dated  May  30, 1990; 

(7)  Airbus  Service  Bulletin  A300-53-226. 
Revision  4,  dated  November  12, 1990;  or 
Revision  5,  dated  September  7.  1991; 

Note  4:  Airbus  Servace  Bulletin  A30a-53- 
226  provides  for  a  compliance  threshold  of 
within  5  years  after  the  issuance  of  French 
airworthiness  directive  90-222-1 16(B). 
issued  on  December  12.  1990;  but  not  later 
than  20  years  after  first  delivery:  the 
accomplishment  of  which  is  required  by  AD 
90-03-08,  amendment  39-6481 

(8)  Airbus  Service  Bulletin  A300-5.3-278. 
dated  November  12,  1990;  or  Revision  1. 
dated  March  17,  1994; 

(9)  Airbus  Serv ace  Bulletin  A300-54-045. 
Revision  4,  dated  lanuary  31,  1990;  or 
Revision  6,  dated  February  25,  1994: 

(10)  Airbus  Service  Bulletin  A30O-54-060, 
Revision  2,  dated  September  7.  1988,  and 
Change  Notice  2. A.,  dated  February  13.  1990; 
or  Revision  3.  dated  February  25.  1994: 

(11)  Airbus  Service  Bulletin  A300-54-063. 
Revision  1,  dated  April  22,  1987.  and  Change 
Notice  1  A,,  dated  February  13.  1990;  or 
Revision  2,  dated  February  25.  1994:  and 

(12)  Airbus  Servace  Bulletin  A300-54-066. 
Revision  1,  dated  February  15,  1989,  and 
Change  Notice  l.A,,  dated  February  13,  1990, 
or  Revision  2,  dated  February  25.  1994. 

(b)  Accomplish  the  inspections  and 
modifications  contained  in  the  Airbus  service 
bulletins  listed  below  prior  to  or  at  the 
thresholds  identified  in  each  of  those  service 
bulletins,  or  within  1,000  landings  or  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later.  Required  inspections 
shall  be  repeated  thereafter  at  intervals  not  to 
exceed  those  specified  in  the  corresponding 
service  bulletin  for  the  inspection. 


(1)  Airbus  Service  Bulletin  A30O-57-0194. 
Revision  2,  including  Appendix  1,  dated 
August  19. 1993: 

Note  5:  Airbus  Service  Bulletin  A300-57- 
0194  provides  for  a  compliance  threshold  of 
prior  to  the  accumulation  of  36,000  landings 
for  Model  A300  B2  series  airplanes  on  which 
the  modification  described  in  Airbus  Service 
Bulletin  A30O-57-165  has  not  been 
accomplished  and  for  Model  A300  B2  series 
airplanes  on  which  that  modification  has 
been  accomplished  prior  to  the  accumulation 
of  24.000  landings  on  the  airplane.  Airbus 
Service  Bulletin  A300-57-0194  also  provides 
for  a  compliance  threshold  of  prior  to  the 
accumulation  of  12.000  landings  after  the 
accomplishment  of  Airbus  Servace  Bulletin 
A300-57-165  (for  Model  A300  B2  series 
airplanes  on  which  the  modification 
described  in  Airbus  Service  Bulletin  A300- 
57-165  has  been  accomplished  on  or  after  the 
accumulation  of  24.000  landings  on  the 
airplane). 

(2)  Airbus  Service  Bulletin  A300-57-166. 
Revision  3.  including  .Appendix  1.  dated  (uly 
12.1993: 

(3)  Airbus  Service  Bulletin  A30O-57-0167. 
Revision  1,  including  Appendix  1.  dated  Mav 
25,1993: 

(4)  Airbus  Service  Bulletin  A30O-57-O1B8. 
Revision  3,  including  Appendix  1 ,  dated 
November  22,  1993: 

(5)  Airbus  Service  Bulletin  A30O-57-0180 
Revision  1,  dated  March  29,  1993; 

(6)  Airbus  Service  Bulletin  A300-57-0185. 
Revision  1,  including  Appendix  1,  dated 
March  8.  1993;  and 

Note  6:  The  Airbus  service  bulletins 
specified  in  paragraphs  (b)(2).  (b)(3),  (b)(4). 
(b)(5),  and  (b)(6)  of  this  AD  provide  for  a 
compliance  threshold  of  prior  to  the 
accumulation  of  36.000  landings  (for  Model 
A300  B2  series  airplanes);  30,000  landings 
(for  Model  A300  B4-100  series  airplanes): 

Table  1 


and  25,000  landings  (for  Model  A300  B4-200 
series  airplanes)  after  the  effective  date  of 
French  airworthiness  directive  93-154- 
149(B).  issued  on  September  15.  1993. 

(7)  Airbus  Service  Bulletin  A300-54-0084. 
dated  April  21, 1994. 

(c)  If  any  discrepant  condition  identified  in 
any  service  bulletin  referenced  in  this  .^D  is 
found  during  any  insjjection  required  bv  this 
AD.  prior  to  further  flight,  accomplish  the 
correspKjnding  corrective  action  specified  in 
the  service  bulletin. 

(d)  An  alternative  method  of  compliance  (jr 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  .ANM-113,  F.A.A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  Maintenance 
Ins[)ector  who  may  add  comments  ana  ther 
send  it  to  the  Manager,  .Standardization 
Branch.  ANM-1 13. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
.\NM-113. 

(e)  Special  flight  f)ennus  may  be  issued  ir 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(f)  The  actions  shall  be  done  in  accordance 
with  the  Airbus  service  bulletins  listed  in 
Tables  1  and  2  of  this  paragraph  The 
incorporation  by  reference  of  the  .Airbus 
service  bulletins  listed  in  Table  1  were 
approved  previously  by  the  Director  of  the 
Federal  Register,  in  accordance  with  5  l'  S  C. 
552(a)  and  1  CFR  part  51 ,  as  of  April  13.  1992 
(57  FR  8257.  March  3   1992) 


AirtHJS  service  bulletin  No. 

A300-53-103  

A30G-53-12  

A300-53-146  

A300-53-162  

A300-53-196  

Service  Bulletin  Change  Notice  1.A.  to  A300-53-'l96  

A300-53-225   

A300-53-226  

A300-53-226  

A300-53-278   

A300-54-045   

A300-54-060   

Change  Notice  2.A..  to  A200-54-060  

A300-54-063  

Change  Notice  l.A.  to  A300-54-063  

A300-54-066  

Change  Notice  l.A.  to  A300-54-066  


Revision  level  Serv^ice  txjiietin  date 

4  June  30,  1983 

7 November  11,  1990 

7  Apnl26,  1991 

4  November  ''2.  1990 

1  November  12.  1990. 

(Original)  Febaiary  4,  I99i. 

2  May  30.  1990. 

4 November  12,  i990 

5 Septemtier  7  •'99' 

(Original)  Novemtjer  12,  '990 

4 January  3^  '990 

2 September  7     988 

(Original)  February  13.  ''990 

1  Apnl22.  1987 

(Onginal)  February  i3.  "990 

1  Pebfuary  15.  "989 

(Original)  February  13.  1990 


The  incorporation  by  reference  of  the 
Airbus  service  bulletins  listed  in  Table  2  of 
this  paragraph  was  approved  by  the  Director 


of  the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51 . 
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Table  2 


Airtxjs  service  buHetin  and  date 


Page  No. 


A300-53-103,  Revision  5.  February  23.  1994. 


A300-53-126.  Revision  8,  Sepfember  18.  1991. 


A300-53-162.  Revision  5.  March  17.  1994. 


A300-53-278.  Revision  1,  March  17.  1994 
A300-54-045,  Revision  6.  February  25.  1994. 

A300-54-060.  Revision  3.  February  25,  1994 

A300-54-063,  Revision  2,  February  25,  1994 

A300-54-066.  Revision  2.  February  25,  1994. 


A300-57-0194.    Revision   2.    (including    Appendix 
1).  August  19.  1993. 


A300-57-166,  Revision  3.  (including  Appendix  1). 
July  12,  1993. 


A30O-57-0167.   Revision    1,   (including   Appendix 
ij,  May  25.  1993 


A300-57-0168.    Revision   3.    (including   Appendix 

i|,  November  22.  i993. 


A30O-o/'-0i80.  Revision  1.  March  29,  1993. 

A3(X>-57-0^85.    Revision    i     (including   Appendix 
1),  March  8,  1993 

A300-54-0084.  Apnl  21,  1994  


1,2.4 

3  

5-36 


1.3-5.  7.8.  10.22 

11-15  

2  

16.21    

6 

9.  19,  20  

17.  18  


1.4   

2.3.  10.  11   

5.  6  

15 

7-9.  12-14.  16-21 


1,3  

2.4-15 


1.5,  15  

2.3.6.  10-12  

4.  7-9.  13.  14.  16 


1-3 

4-10,  13,  14.  17  .. 
11,  12.  15,  16.  18 


1.2   

4.5.  7.8.  11,  12.15-17 
3.6.9.  10.  13.  14 


1.4-8   

2,3,  9-10.  13.  22-24 
11-12.  14-21.25  


1-30;  Appendix  pages  1,  3,  8.  9.  10 
Appendix  pages  2.  4,  5,  6.  7.  1 1   


1,  2,  5.  8.  10;  Appendix  pages  3,  4  

6.  7,  9,  13-28,  35;  Appendix  pages  1.  2 
3.  4.  11.  12,  29-34  


Revision  level 

shown  on 

page 


1-6,  8.  9.  11,  15,  16,  19,  20,  23,  24,  27.  28.  31, 

32.  Appendix  pages  1-4 
7,  10.  12-14.  17.  18.  21.  22,  25,  26,  29,  30.  33   .... 


1-5,  9,  10,  16,  20,  24,  28.  33.  34,  36,  40-49;  Ap- 
pendix pages  1-7. 

6,  8,  11.  13-15,  17-19.  21-23,  25-27,  29-32,  35. 
37-39. 

7,50-53   

12 

1-12.  15-26   

13.  14   

1,  2,  4,  5,  9,  10,  22;  Appendix  pages  i,  2.  3 

3.  6-8.  11-21   

1-15 


8 

7  

6 

5 

3  

1  

Ohginal 


5 

4 

3 

2 

Original 

1  


Original 


3 

2  

Origiruil 


2 

1  

Original 


2  

1  

Ohginal 


Original 


Ohginal 


Original 


Original 
Original 


Date  shown  on  page 


February  23.  1994. 
June  30,  1983. 
December  21,  1979. 

September  18,  1992. 
Ktovember  11,  1990. 
October  3,  1989. 
June  23,  1988. 
•February  23,  1983. 
September  3.  1981. 
July  28.  1980. 

March  17,  1994. 
November  12,  1990. 
May  16,  1983. 
Sefrtember  17,  1981. 
January  20,  1981. 

March  17,  1994. 
November  12,  1990. 

February  25,  1994. 
September  30,  1991. 
January  31,  1990. 

February  25,  1994. 
September  7.  1988. 
May  11,  1987. 

Febnjary  25,  1 994. 
April  22,  1987. 
April  7,  1986. 

February  25,  1994. 
February  15.  1989. 
November  17,  1987. 


August  19.  1993. 
June  2,  1993. 


July  12.  1993. 
March  8.  1993. 
August  14,  1992. 


May  25.  1993. 
October  23,  1991. 

November  22.  1993. 

March  8,  1993. 

August  14,  1992. 
October  24,  1991. 

March  29,  1993. 
April  22,  1992. 


March  8,  1993. 
August  14,  1992. 
April  21,  1994. 
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Cbpies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France.  Copies  may  bt 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW  ,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
May  29. 1996. 

Issued  in  Renton,  Washington,  on  April  10, 
1996. 

Dairell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-9336  Filed  4-26-96;  8:45  am) 
MUJNO  COM  4t10-13-P 


14CFRPart39 

[Docket  No.  94-NM-24S-AD;  Amendment 
3»-«576;  AO  96-09-02] 

Airworthiness  Directives;  Airtxis  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  that  are  applicable  to  Airbus 
Model  A310  and  A300-600  series 
airplanes.  One  AD  currently  requires 
repetitive  oi>erational  tests  of  feel  and 
limitation  computers  (FLC)  1  and  2;  the 
other  AD  requires  replacement  of 
certain  PLC's  on  Model  A300-600  series 
airplanes.  Those  AD's  were  prompted 
by  reports  indicating  that  the  elevator 
control  operated  with  stiffness.  The 
actions  specified  by  those  AD's  are 
intended  to  prevent  stiff  operation  of  the 
elevator  control  and  imdetected  loss  of 
rudder  travel  limitation  function,  which 
could  adversely  affect  the  controllability 
of  the  airplane.  This  new  amendment 
requires  installation  of  new  PLC's, 
which  terminates  the  currently  required 
repetitive  operational  tests.  This 
amendment  also  revises  the 
applicability  of  the  rule  to  delete 
airplanes  on  which  these  new  PLC's 
have  been  installed  previously. 
DATES:  Effective  May  29,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  29, 
1996. 

The  incorporation  by  reference  of 
Airbus  All  Operator  Telex  (AOT)  27-14. 
dated  November  3, 1993,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  29,  1994  (59  PR  507,  January  5 
1994). 

The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A300-27-6025, 


dated  September  15. 1993,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  20. 1994  (59  FR 
23133,  May  5,  1994). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  m^  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Beilonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket  94- 
NM-245-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-1503;  fax  (206)  227-1149. 
SUPPt-EUENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CPR  part  39) 
by  superseding  AD  93-24-51, 
amendment  39-8783  (59  FR  507, 
January  5. 1994);  and  AD  94-09-16, 
amendment  39-«905  (59  FR  23133,  May 
5, 1994);  was  pubUshed  in  the  Federal 
Register  on  January  19.  1996  (61  FR 
1289).  The  previously-issued  AD's  are 
applicable  to  Airbus  Model  A310  and 
A300-600  series  airplanes.  The  proposal 
proposed  to  require  installation  of  new 
feel  and  limitation  computers  (FLC), 
which  terminates  the  currently  required 
repetitive  operational  tests  of  those 
units.  The  proposal  also  proposed  to 
revise  the  applicability  of  the  rule  to 
delete  airplanes  on  which  these  new 
PLC's  have  been  installed  previously. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposal. 

Recently,  Airbus  issued  Revision  1  to 
Service  Bulletin  A300-27-6026,  dated 
August  31, 1995.  This  revision  is 
essentially  the  same  as  the  original 
release  of  the  service  bulletin  (dated 
May  5. 1994),  which  was  cited  in  the 
proposal  as  an  appropriate  source  of 
service  information;  Revision  1. 
however,  contains  certain  editorial 
revisions  and  an  updated  effectivity 
listing  showing  the  current  operators  of 
the  affected  airplanes.  The  FAA  has 
revised  the  final  rule  to  include 
Revision  1  of  this  service  bulletin  as  an 
additional  source  of  service  information 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  tht 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that 
approximately  55  Airbus  Model  A300- 
600  and  A310  series  airplanes  of  U.S. 
registry  will  be  affected  bv  this  AD 

The  operational  tests  of  the  PLC's, 
which  were  previously  required  by  AD 
93-24-51  and  retained  in  this  AD,  take 
approximately  .5  work  hour  p>er  airplant 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  on  US. 
operators  of  the  required  operational 
tests  is  estimated  to  be  $1,650,  or  $30 
jjer  airplane,  per  operational  test. 

Installation  of  the  modified  PLC's,  as 
required  by  this  new  AD,  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  this  installation 
action  is  estimated  to  be  $16,500.  or 
$300  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  o^ovemment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
■'significant  regulatory  action'  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory'  Policies  and  Procedures  (44 
FR  11034^  Pebruarv-  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator) 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tfie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  -19  U  S.C.  106(g),  40113.  44701 

§39.13    [Amended] 

2  Section  39.13  is  amended  by 
removing  amendment  39-8783  (59  FR 
507.  januarv  5.  1994),  and  amendment 
39-a905  (59  FR  23133,  May  5,  1994); 
and  bv  adding  a  new  airworthiness 
directive  (.\D).  amendment  39-9576.  to 
read  as  fodows: 

96-O9-02  .\irbus:  .Amendment  39-9576. 

Docket  94-NM-245-AD.  Sujiersedes  AD 
93-24-51,  amenitment  39-8783;  and  .\D 
94-09-16,  amendment  39-«905 
Applicahilitv  Model  .^310  series  airplanes 
on  which  Moditlcations  10712  and  10668 
were  not  incorporatetl  during  production,  or 
that  are  equipped  witii  Feel  and  Limitation 
Gamputers  (Fl.C)  having  the  part  numbers 
listed  below,  and  Model  A30O-6OO  series 
airplanes  on  which  Modifications  10713  and 
10667  were  not  incorporated  during 
production,  or  that  are  equipped  with  FLC's 
having  the  part  numbers  listed  below; 
certificated  in  any  category 


Airpiane  model 


FLC  part  No 


-t- 


A310 


A300-600 


35-900-1008-009 

35-900-1009-011 

35-900-1011-011 

35-900-101 1-011 -A 

35-900-2000-200 

35-900-2000-201 

35-900-2002-201 

35-900-2002-201 -A 

35-900-3002-302 


Note  1:  This  ,-\D  applies  to  each  airplane 
identified  ui  the  preceding  appli<ahiiitv 
provision  r»'gardless  of  whether  it  has  been 
modified,  altered,  or  rep.iired  in  the  area 
sublet  t  to  'he  requirements  of  this  AD  For 
airplanes  that  have  bc-en  mixiified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,\D  is  affe(  ted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  i  ompluin(  e  in 
accordaiue  with  paragraph  (fill  I  of  this  AD 
The  request  should  mt  lude  an  assessment  ot 
the  effe(  t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  \D.  and   if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stiff  operation  of  the  elevator 
control  and  undetected  loss  of  rudder  travel 
limitation  function,  which  may  adversely 
affect  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  all  airplanes:  Within  7  days  after 
lanuary  20,  1994  (the  effective  date  of  AD  93- 
24-51,  amendment  39-8783),  perform  an 
operational  test  to  verify  proper  operation  of 
the  Feel  and  Limitation  Computers  (FLC)  1 
and  2,  in  accordance  with  Airbus  All 
Operator  Telex  27-14,  dated  November  2, 
1993. 

(1)  If  the  operational  test  is  successful, 
repeat  the  test  at  intervals  not  to  exceed  7 
days  until  the  requirements  of  paragraph  (c) 
or  (d)  of  this  AD,  as  applicable,  are 
accomplished. 

(2)  If  any  FLC  fails  the  operational  test, 
prior  to  further  flight,  accomplish  the 
procedures  specified  in  either  paragraph  (c) 
or  Id)  of  this  AD,  as  applicable. 

(b)  Except  as  provided  by  paragraphs  (c) 
and  (d)  of  this  AD:  As  of  January  20,  1994 
(the  effective  date  of  AD  93-24-51, 
amendment  39-8783).  no  airplane  shall  be 
operated  with  an  inoperative  pitch  feel 
system  or  inoperative  pitch  feel  fault  lights. 

(c)  For  Model  A310  series  airplanes: 
Within  6  months  after  the  effective  date  of 
this  AD,  replace  or  modify  the  currently 
installed  FLC's  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 
Installation  of  FLC's  that  incorporate  both 
Modifications  10668  and  10712  constitutes 
terminating  action  for  the  repetitive 
operational  tests  of  the  FLC's  required  by 
paragraph  (a)  of  this  AD,  and  for  the 
operating  limitations  required  bv  paragraph 
(b)  of  this  AD. 

(1)  Install  Modification  10668  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2068,  Revision  1,  dated  March  16, 
1994,  or  Revision  2,  dated  April  19.  1995. 
And 

(2)  Install  Modification  10712  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2070.  dated  May  5.  1994. 

(d)  For  Model  A300-600  series  airplanes: 
Accomplish  the  requirements  of  paragraphs 
(d)(1),  and  (d)(2)  of  this  AD.  Accomplishment 
of  these  actions  constitutes  terminating 
action  for  the  operational  tests  required  by 
paragraph  (a)  of  this  AD,  and  for  the 
(operating  limitations  required  by  paragraph 
(b)  of  this  AD. 

(1)  Within  45  days  after  May  20.  1994  (the 
effective  date  of  AD  94-09-16.  amendment 
39-8905),  replace  the  FLC's,  having  part 
number  (P'N)  35-900-2000-200  or  3S-900- 
2000-201.  serial  numbers  755  and 
subsequent,  with  an  FLC  that  has  been 
previouslv  modified,  in  accordance  with 
Airbus  S.;'rvice  Bulletin  A300-27-6025, 
dated  September  15.  1993.  or  Revision  1, 
dated  August  31,  1994 

(2)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  or  modify  the  FLC's  in 
di.i.ordance  with  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  this  AD.  Installation  of  FLC's  that 
incorporate  both  Modifications  10667  and 
10713  constitutes  terminating  action  for  the 
repetitive  operational  tests  of  the  FLC's 
required  by  paragraph  (a)  of  this  AD,  and  for 


the  operating  limitations  required  by 
paragraph  (b)  of  this  AD. 

(i)  Install  Modification  10667  in 
accordance  with  Airbus  Service  Bulletin 
A30O-27-6C25.  dated  September  15,  1993;  or 
Revision  1.  dated  August  31. 1994;  or 
Revision  2.  dated  April  19. 1995.  And  Lori 
Aliment  (206)  227-2115. 

(ii)  Install  Modification  10713  in 
accordance  with  Airbus  Service  Bulletin 
A30O-27-6O26,  dated  May  5, 1994.  or 
Revision  1.  dated  August  31, 1995. 

Note  2:  The  accomplishment  of  paragraph 
(d)(1)  of  this  AD  entails  installing  FLC's  that 
incorporate  Modification  10667,  as  does  the 
accomplishment  of  paragraph  (d)(2)(i). 
Paragraph  (d)(2)(i)  is  included  in  this  AD 
because  the  list  of  part  numbers  of  affected 
FLC's  in  paragraph  (d)(1),  as  well  as  in  the 
parallel  requirement  of  AD  94-09-16.  is  not 
comprehensive.  Additional  affected  FLC  f>art 
numbers  were  identified  subsequent  to  the 
issuance  of  AD  94-09-16;  FLC's  having  those 
part  numbers  are  subject  to  the  requirements 
of  paragraph  (d)(2)  of  this  AD. 

(e)  As  of  the  effective  date  of  this  AD. 
operational  tests  in  accordance  with 
paragraph  (a)  of  this  AD  may  be  discontinued 
on  modified  FLC's  having  the  part  numbers 
listed  in  Table  1  of  this  AD. 

Table  1 


Airplane  model 

FLC  part  No. 

A310 

35-900-1010-011 

35-900-1012-011 

35-900-1012-011 -A 

A300-600  

35-900-3004-302 

35-900-2001 -201 

35-900-2003-201 

35-900-2003-201 -A 

(f)  (t)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-1 13.  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(2)  Alternative  methods  of  compliance, 
approved  in  accordance  with  AD  93-24-51. 
amendment  398783;  or  AD  94-09-16, 
amendment  39-8905,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  the  following  Airbus  Service  Bulletins, 
having  the  indicated  list  of  effective  pages: 
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Service  bulletin  and  date 


Page  Nc. 


Al  Operator  Telex  (ACT)  27-14.  ^4o- 

vember  3,  1993. 
A31 0-27-2068,    Revision    1,    March 

16.  1994. 
A31 0-27-2068,  Revision  2,  April  19, 

1995. 

A310-27-2070,  May  5,  1994  

A300-27-6025,  September  15.  1993 
A300-27-6025,    Revision    1,   August 

31,  1994. 
A300-27-6025.  Revision  2,  April  ^9, 

1995. 


A300-27-6026.  May  5.  1994 
A300-27-6026.    Revision    i, 
31.  1995. 


August 


1- 


1,4-5.7-8,9-10 

2-3,6.11  .- 

1-2,  4-5  „ 

7-10  

3/6,  1i  

1-11  

1-9  

1-4  

5-9  

1.3 

2.4 


Revision  level  showm  on  page 


(Original) 


1  

(Original) 

2 

1  

(Origral) 
(OrigtnaO 
(Original) 

1  

(Original) 

2 

1  


5-9 I  (Original  . 

1-9 I  (Original) 


1-3 
4-9 


1 


(Original) 


Date  showm  on  page 


November  3,  1993. 

March  16,  1994. 
December  13. 1993. 
April  19,  1995. 
March  16,  1994. 
December  13.  1993. 
May  5,  1994. 
September  15,  1993. 
August  31.  1994 
September  15.  1993. 
April  19.  1996. 
August  31.  1994. 
September  15,  1993. 
May  5.  1994. 
August  31.  1995. 
May  5.  1994. 


The  incorporation  by  reference  of  Airbus 
All  Operator  Telex  (AOT)  27-14.  dated 
November  3.  1993,  was  approved  previously 
by  the  Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51,  as  of  January  29, 1994  (59  FR  507. 
January  5,  1994).  The  incorporation  by 
reference  of  Airbus  Service  Bulletin  A300- 
27-6025.  dated  September  15.  1993,  was 
approved  previously  by  the  Director  of  the 
Federal  Register,  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  as  of  May  20,  1994 
(59  FR  23133,  May  5. 1994).  The 
incorporation  by  reference  of  the  other 
service  bulletins,  listed  above,  was  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW  ,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW„  suite 
700,  Washington,  DC 

(i)  This  amendment  becomes  effective  on 
May  29,  1996. 

Issued  in  Renton,  Washington,  on  April  1  v 
1996, 

Darrell  ^4.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc,  96-9932  Filed  4-26-96;  8:45  ami 
BiLUNG  CODE  4910-13-A) 


14  CFR  Part  39 

[Docket  No.  95-CE-61-AD;  Amendment  39- 
9580;  AD  96-0&-06] 

RIN2120-AA64 

Airworthiness  Directives;  Braclcett 
Aircraft  Company,  Inc.  Air  Filter 
Assemblies  installed  on  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule 


SUMMARY:  This  document  supersedes 
airworthiness  directive  (AD)  95-03-02. 


which  currently  requires  repetitively 
inspecting  (visually)  the  air  filter  frame 
for  a  loose  or  deteriorating  gasket  on 
airplanes  incorporating  certain  Brackett 
air  filter  assemblies  and  replacing  any 
gasket  found  loose  or  deteriorated.  This 
action  requires  retaining  the  repetitive 
inspection  as  contained  in  AD  95-03- 
02.  and  will  incorporate  additional 
Brackett  air  filter  assemblies  to  the 
"Applicability"  section  of  that  AD. 
Additionally,  this  AD  will  provide  a 
terminating  action  for  the  repetitive 
inspection.  The  Federal  Aviation 
Administration's  determination  that 
certain  additional  Bracket  air  filter 
assemblies  should  be  inspected  and 
replaced  prompted  this  AD  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  gasket  particles 
from  entering  the  carburetor  because  of 
air  filter  gasket  failure,  which  could 
result  in  partial  or  complete  loss  of 
engine  power  and  lo.ss  of  control  of  the 
airplane. 

DATES:  Effective  June  7. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  7. 
1996. 

ADDRESSES:  Service  information  that 
apphes  to  this  AD  may  be  obtained  from 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-61-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri.  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitoi 
Street.  N\V..  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Bumann,  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office,  FAA,  3960  Paramount 
Boulevard.  Lakewood,  California. 
90712;  telephone  (310)  627-5265: 
facsimile  (310)  627-5210. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  tc 
include  an  AD  that  would  apply  to 
airplanes  incorporating  certain  Bracket! 
air  filter  assembUes  was  pubUshed  in 
the  Federal  Register  on  December  18. 
1995  (60  FR  65038).  This  action  would 
retain  the  requirement  to  repetitively 
inspect  (visually)  the  air  filter  for  a  loose 
or  deteriorated  gasket  and  replacing  any 
gasket  found  loose  or  deteriorated  as 
contained  in  AD  95-03-02  and  would 
incorporate  additional  Brackett  air  filter 
assemblies  in  the  "Applicability" 
section  of  that  AD.  Additionally,  thif 
proposed  AD  would  provide  a 
terminating  action  for  the  repetitive 
inspection  by  replacing  any  gasket 
found  loose  or  deteriorated  with  a 
gasket  of  improved  design. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  al'  available 
information  related  to  the  subject 
presented  above,  the  F\A  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FA.^  has 
determined  that  these  minor  correction? 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  F.\.^  estimates  that  50,000 
airplanes  in  the  U.S  registr>  wUl  be 
affected  by  this  ,\D.  To  accomplish  this 
repetitive  inspection  and  possible 
replacement  of  a  damaged  air  filter  wil! 
take  approximately  1  hour  per  airplane 
for  each  task,  and  that  the  average  labo; 
rate  is  approximate!)  $60  an  hour  The 
air  filter  assembly  replacement  is 
estimated  to  be  S40  per  ai-rlane.  The 
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total  estimated  cost  for  this  modification 
requited  at  500  hours  TIS  will  be  $100 
per  airplane  and  the  total  cost  impact  of 
the  modincation  is  estimated  to  be 
$5,000,000.  The  FAA  knows  that  each 
owner'operator  will  have  to  repetitively 
inspe<:t  a  maximum  of  four  times  before 
the  mandatorv  replacement  of  the  air 
filter  assembly,  and  based  on  the 
assumption  that  no  operator  will 
incorporate  the  modification  prior  to  the 
500  hours  TIS,  the  total  cost  of  four 
repetitive  inspections  will  be  $240  per 
airplane  plus  the  cost  of  the  terminating 
action.  Based  on  these  figures  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  he  $17,000,000 

The  regul.itions  adopted  herein  will 
not  have  substantial  direct  effec:ts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implication.N  ic  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  disi;ussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g),  40113,  44701 

§39.13    [Amend«dl 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
95-03-02,  Amendment  39-9139.  and  by 
adding  a  new  AD  to  read  as  follows: 

96-09-06.  Brackett  Aircraft  Company: 

Docket  No,  95-CE-61-AD.  Supersedes 
AD  95-03-02,  Amendment  39-9139. 

Applicability:  Air  filter  assemblies 
presented  in  the  following  chart  that  utilize 
a  neoprene  gasket  installed  on,  but  not 
limited  to  the  following  airplanes, 
certificated  in  any  category: 

Note  1:  These  air  filters  could  be  installed 
as  original  equipment  or  in  accordance  with 
Supplemental  Tyf)€  Certificate  (STC) 
SA71GL  or  StC  SA693C:E. 


Air  filter  assernbly 


Airplanes  installed  on 


BA-2010 
BA-4106 


BA-^  106-1 
BA-4210  . 
BA-5110  .. 

BA-5110A 
BA-6110    . 

BA-8910  . 


Beechcratt  Model  77  Airplanes. 

Cessna  Models  120,  140.  140A.  150.  150A,  1508.  150C.  150D,  150E.  150F,  150G.  150H,  150J,  150K,  1501..  150M. 
A150M,  152,  and  A152;  American  Champion  Models  Bellanca  (Champion)  (Aeronca)  7ACA,  7ECA,  and  7FC;  Aviat, 
Inc.  Models  A-1 ;  Luscombe  Models  8.  8A,  8B.  80,  8D,  8E,  8F.  and  T-8F;  Piper  Models  PA-22.  PA-22-136.  PA- 
22-150,  PA-22-160,  PA-22-108.  PA-20-115.  PA-20-135.  PA-3S-112.  J-3.  J3C-65.  J3C-66S,  PA-11,  PA-11S. 
J4A,  J4A-S,  J4E,  J5A,  J5A-80,  PA-12.  PA-12S,  PA-16.  PA-17.  PA-18.  PA-18A,  PA-18S,  PA-18-"125"  (Army 
L-21A).  PA-18AS--125",  PA-18S-"125".  PA-18AS-"135".  PA-18S-"135",  PA-18-"135",  PA-18-"150",  PA- 
18A-'150"  (SN  18-1  through  18-6963).  PA-18S-"150".  PA-19,  PA-18A  (Restncted).  PA-18A-"135"  (Restricted), 
and  PA-18A-"150"  (Restricted)  (SN  18-1  through  18-18-6963);  Taylorcraft  Models  BC65,  BCS-65,  BC12-66, 
BCS12-65,  BC12-D.  BCS12-D1.  BC12D86.  BCS12D85.  BC12D-4-85.  BCS12D-4-85,  19,  F19,  F21.  DC-65. 
DCO-65,  F22,  F22A,  F22B,  and  F22C;  Univair  Models  (Alon)  A-2,  A2-A.  (Forney)  F-1,  F-1A,  and  (Mooney)  M10; 
Switt  Museum  Models  (Glot>e)  GC-1A  and  GC-1B;  Augustair  Model  Varga  (Morrisey)  2150A;  Aeronca  Model  65- 
CA;  Amencan  Champion  7ECA  (with  Cont.  0-200-A  engine)  and  7ACA;  Reims  Aviation  (Cessna)  F150G,  F150H, 
F150J,  F150K,  F150L,  F150M,  FA150K,  FA150L.  F152,  AND  FA152;  Socata-Groupe  Aerospatiale  Models  Rallye 
Senes  MS880B,  MS885,  and  IOCS. 

Aviat.  Irx;.  Model  (Christian)  A-1. 

GuHstream  Models  AA-1,  AA-IA,  AA-IB.  AA-IC,  and  AA-5. 

Cessna  Models  170,  170A.  170B,  172,  172A.  172B.  172C.  172D,  172E.  172F.  172G.  172H.  1721,  172K.  172L.  and 
172M;  Mooney  Mite  Model  M-18C;  Reims  Aviation  Models  (Cessna)  F172D.  F172E.  F172F,  F172G.  F172H, 
F172K.  F172L,  and  F172M;  Socata-Groupe  Aerospatiale  Models  TB9.  TB10.  Rallye  Series  MS892A-150, 
MS892E-150,  MS892E-150T.  and  MS892E-150ST;  Panstwowe  Zakolady  Kotnicze  Model  PZL-Koliber  150A; 
Augustair,  Inc.  Model  Varga  (Momsey)  2180. 

Cessna  Models  172N  and  172P;  Reims  Aviation  Models  (Cessna)  F172N  and  F172P. 

Maule  Models  M-^.  M-4C,  M-^S,  M-4T,  M-^-220,  M-4-220C,  M-4-220S,  M-4-220T,  M-4-180C.  M-^-180S,  M- 
4-180T.  M-5-220C,  M-5-235C,  M-5-180C,  M-5-210TC,  M-6-180,  M-6-235.  M-7-235.  MX-7-180.  MXT-7- 
160,  MXT-7-180,  MX-7-160,  MX-7-235,  and  MX-8-235;  Mooney  Models  M20.  M20A,  M20B,  M20C,  M20D,  and 
M20G 

Dynac  Models  (Aero  Commander)  1 00  and  1 0OA 
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Air  filter  assemt>ly 


Airplanes  installed  on 


AAF-117 


,iiAF-1l8 


Cessna  Models  120.  140.  140A,  150.  150A.  150B.  1500.  150D.  150E.  150F,  150G.  150H.  150J.  150K.  150L.  150M, 
A150M  152  and  A152;  Amencan  Champion  Models  Bellanca  (Champion)  (Aerorxa)  7A0A.  7ECA.  and  7F0;  Aviat. 
Inc  Models  A-1;  Luscombe  Models  8.  8A.  8B.  80,  8D.  8E,  8F,  and  T-8F;  Piper  Models  PA-22,  PA-22-135,  PA- 
22-150  PA-22-160  PA-22-108.  PA-20-115,  PA-20-135.  PA-3&-112.  J-3,  J3C-65,  J3G-65S,  PA-11,  PA-1  IS, 
J4A   J4'a-S  J4E   J5A,  J5A-80.  PA-12,  PA-1 28.  PA-16,  PA-17,  PA-18.  PA-18A,  PA-1 85.  PA-l8-"125"  (Army 
L-2iA)    PA-18AS-"125".  PA-18&-"125".  PA-1 8AS-"  135".  PA-18S-"135".  PA-18-'' 135".  PA-18--150",  PA- 
18A-"l'50"  (SN  18-1  through  18-6963).  PA-18S-'*150".  PA-19,  PA-18A  (Restricted),  PA-18A-"i35"  (Restricted), 
and  PA-18A-"150"  (Restricted)  (SN  18-1   through  18-6963);  Taylorcraft  Models  BC65.  BOS-65,  BC12-65. 
BCS12-65    BC12-D    BCS12-D1.  BC12D85.  BCS12D85.  BC12D-4-85.  BCS12D-4-85.  19.  F19,  F21,  DC-66. 
DCO-65  F22  F22A  F22B,  and  F220;  Univair  Models  (Akxi)  A-2.  A2-A.  (Forney)  F-i.  F-1  A,  and  (Mooney)  MIO: 
Swift  Museum'  Models  (Globe)  GC-1A  and  GC-IB;  Augustair  Model  Varga  (Momsey)  2150A;  Aeronca  Model  65- 
CA-  American  Champion  7ECA  (with  Cor*.  O-200-A  engine)  and  7ACA;  Reims  Aviation  (Cessna)  F150G,  F150H, 
F150J   F150K  F150L.  F150M.  FA150K,  FA150L.  F152.  AND  FA152;  Socata-Groupe  Aerospatiale  Models  Rallye 
Series' MS880B.  MS885.  and  100S.  F22B.  and  F220;  Univair  Models  (Aton)  A-2,  A2-^.  (Forney)  F-1.  F-iA,  and 
(Mooney)  MIO;  Swift  Museum  Models  (Globe)  GC-lA  and  GC-lB;  Augustair  Model  Varga  (Momsey)  2150A; 
Aeronca  Model  65-CA;  American  Champion  7ECA  (with  Cont.  O-200-A  engine)  and  7ACA;  Reims  Aviatior 
(Cessna)  F150G.  F150H,  F150J.  F150K,  F150L,  F150M,  FA150K.  FA150L,  F152.  and  FA152;  Socata-Groipe 
AerospatialeModelsRallyeSeriesMS880B.MS885,  and  IOCS. 
Cessna  Models  170,  170A.  170B.  172.  172A,  172B.  172C.  172D,  172E.  172F,  172G.  172H   1721,  172K    172L.  an^ 
I      ^72M-  Mooney  Mite  Model  M-18C;  Reims  Aviation  Models  (Cessna)  F172D,  F172E.  F172F,  Pi72a  F172h, 
F172K    F172L    and   F172M;   Socata-Groupe   Aerospatiale   Models  TB9.   TBIO.   Rallye   Senes   MS892A-1&0. 
MS892'e-150,  'mS892E-150T,  and  MS892E-150ST;  Panstwowe  Zakolady  Kotnicze  Model  PZL-KoHber  150A. 
Augustair.  Inc.  Model  Varga  (Momsey)  2180. 


Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  ref>air 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 


eliminated,  the  request  should  include 
sjjecific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD,  or  within  the  next  100  hours 
(TIS)  after  the  last  inspection  accomplished 
in  accordance  with  AD  95-03-02.  whichever 
occurs  first,  and  thereafter  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished  in  accordance  with  paragraph 
(c)  of  this  AD. 

To  prevent  gasket  particles  from  entering 
the  carburetor  because  of  air  filter  gasket 
failure,  which  could  result  in  partial  or 
complete  loss  of  engine  power,  accomplish 
the  following: 


(a)  Inspect  (visually)  the  inside  and  outside 
of  the  air  filter  frame  for  gasket  looseness, 
movement,  or  deterioration  in  accordance 
with  Brackett  Document  1-194.  dated  March 
16, 1994.  Continue  this  repetitive  inspection 
at  intervals  not  to  exceed  100  hours  TIS.  until 
accomphshmenf  of  the  terminating  action 
required  in  paragraph  (c)  of  this  AD 

(b)  If  the  gasket  is  found  to  be  damaged, 
prior  to  further  flight,  replace  the  air  filter 
assembly  with  one  having  a  retaining  lip  in 

accordance  with  the  Brackett  

INSTALLATION  LNSTRUCTION  SHEET 
correspionding  to  the  new  air  filter  assembly 
part  number  that  is  applicable  to  the  owner' 
operators  jjarticular  model  of  airplane 


Air  fifter  assembly 


BA-2010  ... 
BA-4106  ... 
BA-4 106-1 
BA-4210  ... 
BA-5110  ... 
BA-5110A  . 
BA-6110  ... 
BA-6910  .. 
AAF-117  .. 
AAF-118  .. 


Replace  with  assembly 


BA-2010  Revision  A  .... 
BA-4106  Revision  D  ... 
BA-4 106-1  Revision  A 
BA-4210  Revision  B  ... 
BA-5110  Revision  H  ... 
BA-5110A  Revision  D  . 
BA-6110  Revision  C  ... 
BA-8910  Revision  B  ... 
BA-4106  Revision  D  ... 
BA-5110  Revision  H  ... 


Instruction  sheet 


BA-2004,  dated  6/6/95. 
BA-4105,  dated  6/15/95. 
RM-1 ,  dated  7/6/95. 
BA-4206.  dated  6/14/95. 
BA-5105.  dated  5/8/95. 
BA-51 1 1 ,  dated  5/8/95. 
BA-6105.  dated  6^5/95. 
BA-8910-3,  dated  6/6/95. 
BA-4105.  dated  6/15/95. 
BA-5105.  dated  5/a/95. 


(c)  Within  the  next  500  hours  TIS  after  the 
effective  date  of  this  AD,  replace  the  air  filter 
assembly  as  a  terminating  action  to  this  AD 
in  accordance  with  the  Brackett 
INSTALLATION  INSTRUCTION  SHEET 
corresponding  to  the  new  air  filter  assembly 
part  number  that  is  applicable  to  the  owner/ 
operator'*  particular  model  of  airplane  as 
specified  in  paragraph  (b)  of  this  AD. 

(d)  The  replacement  in  paragraphs  (b)  and 
(c)  is  considered  terminating  action,  for  the 
repetitive  inspection  required  by  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  .\D 
can  be  accomplished. 

(fi  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA.  3960  Paramount  Boulevard, 
Lakewood,  California  90712.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 


obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(gj  .Alternative  methods  of  compliance 
approved  in  accordance  with  .\D  95-03-02 
(superseded  b\  this  action!  are  considered 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(h)  The  inspections  and  replacements 
required  by  this  AD  shall  be  done  ;n 
accordance  with  Bracket!  An  Filter 
Document  1-194.  dated  March  16.  1994  and 
with  the  Brackett  INSTALLATION 
INSTRUCTION  SHEET  corresponding  to  the 
new  air  filter  assembly  part  number  that  is 
applicable  to  the  owner/operator's  particular 
model  of  airplane  as  specified  in  paragraph 
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lb)  of  this  AD  This  incorporafiDn  bv 
'■pference  was  ipproved  bv  the  Director  of  thf: 
'♦eiieral  Register  in  aixurdani  «■  with  IS  I'  S.!J. 

>S2(a)  and  1  C.FH  pan  51   (>)pies  niav  tn; 

ibtained  from  Brai.kett  Aircraft  Clompanv 
,nc.,  7045  Flixhtlinp  Drive,  k.ingman.  Arizonn 
S640t   (:opit*%  inav  bv  inspw  tod  at  the  FAA. 

"antral  Kesioti,  Offii  e  of  the  .A.ssi.slant  Chief 
.>)unspl,  Koiini  ifKiH.bOI  F   K'lh  .Street. 
«•  ansas  I'ltv,  Missouri,  or  al  thr  Office  of  the 
Federal  Kt*gister   H(K)  North  (^pitol  Street. 
^JW  ,  7th  Flof)r.  sjite  70(t.  \Vdshinj;toii.  DC.. 

(11  This  amenctineni  sui^ersedei.  AD  95-OJ- 
02,  Amendment  :t9-JlJ9 

li)  This  ainrnilment  (19-^580)  bw;omes 
f'ffettive  on  iune  7,  l^^Wi 

Issued  in  Kansas  I'lly.  Missouri,  on  April 
18.  iy9b 

Henry  \  Annstronj}. 

Al  ting  Miiniiiier.  Sinull  Airplani'  Dirtitortitr. 
/Uivrxitl  Ortifutition  Sen  ire 

FH  n<H    M«S-  10  107  Filed  4--;t>-9ti.  845  ami 

3ILUN0  COOC  4«10-1)-P 


14CFRPan39 


iDocket  No.  9«-<:E-21-AD:  AnMndmant  3»- 
M79;  AD  9»-0»-O5J 


RIN2120-AAe5 

Airworthiness  Directives;  Diamond 
Aircraft  Industries  Model  DA  20-A1 
Airplanes 

mQENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  nilt-,  request  for 
:omments. 

iUMMARY:  This  amendment  adopts  a 
lew  airworthiness  directive  (,'\n)  that  i« 
tpplit.able  to  Diamond  Ain  raft 
iidustries  (Diamond)  Modei  DA  2()-Al 
airplanes  This  action  recjiiires 
nspet:tinR  the  aft  win><  cavities  for 
iiianufaitiirin^  debris,  removing  any 
lebris  found,  and  modifying  the  aileron 
inishroci  fnirings  to  allow  them  to  flex. 
Several  reports  ot  the  aileron  controls 
lotomni)^  blo<.l(.ed  bet.ause  of 
.^lanufa(■tllrln^  dehri.s  getting  jammed 
iietween  the  short  aileron  pushrod  and 
he  pushrod  exit  fairing  on  both  left  and 
ight  wings  prompted  this  action  The 
irtions  spec  ified  by  this  AD  are 
■  ntended  to  prevent  the  ailercn  controls 
from  becoming  bUniked  causing 
lamming  lielween  the  short  aileron 
lushrod  and  the  pushrod  lairing  exit 
>vhi(  h.  it  not  detected  and  corrected, 
'Ould  cause  loss  of  control  ot  the 
airplane. 
OATES:  Fffeclive  May  17.  IflOf^. 

The  UKorporation  bv  reference  of 
certain  puiilications  listed  in  the 
i-egulations  is  approved  bv  the  Director 
it  the  Federal  Register  as  of  May  17, 
1996 


Comments  for  inclusion  in  the  Rules 
Docket  must  \wi  received  on  or  before 
Iune  17.  1996. 

ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-21-AD, 
Room  ir)58,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Diamond 
Aircraft  Industries,  Inc.,  690  Crumlin 
Sideroad,  Ontario,  Canada  N5V  lS2; 
telephone  (."iig)  457-4000;  facsimile 
(.'519)  457-4037  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  96- 
CE-21-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  N\V.,  suite  700. 
Washington,  IX:. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  I.  Michalik.  Senior  Aerospace 
Engineer.  FAA,  Chicago  Aircraft 
Certification  Office.  2300  E.  Devon,  Des 
Plaines.  Illinois  60018;  telephone  (847) 
294-7135;  facsimile  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  Transport 
Canada,  which  is  the  airworthiness 
authority  for  Canada,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Diamond  Model  DA  20-Al 
airplanes.  Transport  Canada  advises  that 
partial  blockage  of  the  aileron  controls 
be<;ause  of  manufacturing  debris 
jamming  between  the  short  aileron 
pushrod  and  pushrod  exit  fairing  has 
occurred  in  several  of  these  airplanes. 

Diamond  Aircraft  Industries  has 
issued  service  bulletin  (SB)  No.  DA20- 
57-02,  Rev  0,  Date  Issued:  March  7, 
1996,  which  specifies  procedures  for 
inspecting  the  inside  of  the  wings  for 
debris,  removing  any  debris,  and 
modifying  the  aileron  pushrod  fairings. 

Transport  Canada  classified  this 
service  bulletin  as  mandatory  and 
issued  Emergency  AD  CF-96-07,  dated 
Man;h  15.  1996  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described 
above 

After  examining  the  circumstances 
and  reviewing  all  available  information 


related  to  the  incidents  described  at)Ove 
including  that  received  from  Transport 
Canada,  the  FAA  has  determined  that 
AD  action  should  be  taken  in  order  to 
prevent  the  aileron  controls  from 
becoming  blocked  causing  jamming 
between  the  short  aileron  pushrod  and 
the  pushrod  fairing  exit,  which,  if  not 
detected  and  corrected,  could  cause  loss 
of  control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Diamond  Model  DA 
20-Al  airplanes  of  the  same  type  design 
registered  for  operation  in  the  United 
States,  this  AD  requires  visually 
inspecting  the  aft  wing  cavities  (both 
wings)  for  any  manufacturing  debris  or 
foreign  objects,  removing  any  debris 
found,  and  modifying  the  aileron 
pushrod  fairings  in  both  wings.  The 
actions  are  to  be  accomplished  in 
accordance  with  the  instructions  in 
Diamond  SB  No.  DA2O-57-02,  Rev.  0, 
Date  Issued:  March  7,  1996. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  Wate  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g),  40113,  44701. 


-^^^ 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-05  Diamond  AircraA  Industries: 

Amendment  39-  9579  :  Docket  No.  96- 
CE-21-AD. 
Applicability:  Model  DA  20-Al  airplanes 
(serial  numbers  10002  through  10110). 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  10 
hours  time-in-service  (TIS).  unless  already 
accomplished. 

To  prevent  the  aileron  controls  from 
becoming  blocked  causing  jamming  between 
the  short  aileron  pushrod  and  the  pushrod 
fairing  exit,  which,  if  not  detected  and 
corrected,  could  cause  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Visually  inspect  the  aft  wing  cavities 
(both  wings)  for  any  manufacturing  debris  or 
foreign  objects  and  remove  any  debris  found 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  "-Inspection"  section  of 
Diamond  Alert  Service  Bulletin  (SB)  No. 
DA2O-57-02.  Rev.  0,  Date  Issued:  March  7. 
1996. 

(b)  Modify  the  aileron  pushrod  fairings 
(both  wings)  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS:  "- 
Modification  of  Fairing"  section  of  Diamond 
.\lert  SB  No.  DA2O-57-02,  Rev.  0,  Date 
Issued:  March  7,  1996. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office  (AGO),  2300  E.  Devon.  Des  Plaines. 
Illinois  60018.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  .Manager. 
Chicago  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(e)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 


accordance  with  Diamond  Aircraft  Industries 
Alert  SerWce  Bulletin  No  DA20-57-02,  Rev. 
0.  Date  Issued:  March  7.  1996  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  L'.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Diamond  Aircraft  Industries.  Inc..  690 
Crumlin  Sideroad.  Ontario.  Canada  N5V  1S2: 
telephone  (519)  457-4000.  facsimile  (519j 

457-4037.  Copies  may  be  inspected  at  the 

FAA.  Central  Region.  Office  of  the  Assistant 

Chief  Counsel.  Room  1558.601  E.  12th 

Street.  Kansas  City.  Missouri,  or  at  the  Office 

of  the  Federal  Register.  800  North  C^pitoi 

Street.  MV..  7th  Floor,  suite  700. 

Washington,  DC. 
(f)  This  amendment  (39-9579)  becomes 

effective  on  Ma\  17.  1996. 

Issued  in  Kansas  City.  Missouri  on  April 

18.1996. 

Henry  A.  Armstrong, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Senice 

[FR  Doc.  96-10306  Filed  4-26-96;  8:45  am) 

BILUNG  CODE  4»10-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACDON:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  approved  new 
animal  drug  applications  (NADA's)  from 
Fisons  pic.  Pharmaceutical  Division  to 
Alstoe.  Ltd..  Animal  Health. 
EFFECTIVE  DATE:  April  29.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  ).  McKav.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855.  301-827-0213. 
SUPPt-EMENTARY  INFORMATION:  Fisons 
pic.  Pharmaceutical  Division.  12  Derbv 
Rd..  Loughborough.  Leicestershire.  LEll 
OBB.  England,  has  informed  the  agency 
that  it  has  transferred  the  ownership  ol. 
and  all  rights  and  interests  in.  approved 
NADA's  99-667  (Iron  Dextran  Complex 
Injec.ion)  and  110-399  (Gieptoferron 
Injection)  to  Alstoe.  Ltd.,  Animal 
Health.  19  Foxhill.  Whissendine. 
Oakham.  Rutland.  U.K..  because  the 
firm  is  no  longer  the  sponsor  of  any 
approved  NADA's  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  510.600(c)(1)  and  (c)(2)  and  the 
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dnig  labeler  codes  in  21  CFR  .'i22  1055 
and  522  1 182  to  reflect  those  changes. 

List  of  Subfects 

21  CFR  Part  3W 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

2 1  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delej^ated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502.  503, 
512.  701,  721  of  the  Federal  Food,  Dr\ig,  and 
Cosmetic  Act  (21  U.S.C.  321.  331,  351,  352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(l}  by  removing 


the  entry  for  "Fisons,  pic, 
Pharmaceutical  Division"  and  by 
alphabetically  adding  a  new  entry  for 
"Alstoe,  Ltd.,  Animal  Health",  and  in 
the  table  in  paragraph  {c)(2)  by 
removing  the  entry  for  "012525"  and  by 
numerically  adding  a  new  entry  for 
"062408"  to  read  as  follows: 

§  510.600    Nam**,  addresses,  and  drug 
labelsr  codas  of  sponsors  of  approved 
applications. 

»        *        *        *        • 

(c)  *  *  • 
(1)*'* 


Firm  name  and  address 


Drug  labeler  code 


Alstoe,  Ltd  ,  Animal  Health,  19  Foxhill.  Wtusserxjine,  Oakham,  Rutland, 
U.K. 


062408 


(2)* 


Drug  labeler  code 


Firm  name  and  address 


062408 


Alstoe,  Ltd.,  Animal  Health.  19  Foxhill.  Whissendme,  Oakham.  Rutland, 
U.K. 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authonty  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec   512  of  the  Federal  Foful. 
Drug,  dii«i  Cusmetic  Act  (21  I'  S  C  360b) 

§522.1055    [Amended] 

4.  Section  522.1055  Gleptofermn 
injection  is  amended  in  paragraph  (b)  bv 
removing  '012525"  and  adding  in  its 
place  "062408'. 

$522.1182    [Amended] 

5.  Section  522.1182  Iron  dextran 
complex  injection  is  amended  in 
paragraph  (a)(4)(i)  bv  removing 

'01252.5  '  and  adding  in  its  place 
•062408". 

DatiHl   April  15    1946 
Robert  C.  Livingston. 

DiiTctor,  Offue  of  Se\\  Animal  Dniji 
Evaluation.  Cfnttr  tor  Vi^ti^nnarv  Mediciiw 
|FK  Dot.  9h-10546  Filed  4-.!6-96,  8:45  ajn| 
BtLUMO  COOe  41M>-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570 

[Docket  No.  FR-2905-C-03] 

RIN  2506-AB24 

Office  Of  the  Assistant  Sacratary  for 
Community  Planning  and 
Development;  Community 
Development  Block  Grant  Program; 
Correction  of  Identified  Deficiencies 
and  Updates;  Technical  Correction 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Technical  correction. 


SUMMARY:  On  November  9,  1995  (60  FR 
56892),  HUD  published  in  the  Federal 
Register  a  final  rule  that  corrected 
identified  deficiencies  in  the 
Community  Development  Block  (CDBG) 
program,  implemented  relevant  portions 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  amended  the 
CDBG  conflict  of  interest  provisions. 


implemented  statutory  changes  from  the 
Housing  and  community  Development 
Act  of  1987  and  the  Appropriations  Act 
of  1989,  and  provided  criteria  for 
performance  reviews  and  timely 
exjjenditure  of  funds  under  the  CDBG 
program.  This  document  corrects  minor 
errors  in  that  final  rule. 

EFFECTIVE  DATE:  December  11.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Deirdre  Maguire-Zinni,  Director, 
Entitlement  Communities  Division, 
Room  7282,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410.  telephone 
number  (202)  708-1577,  (This  telephone 
number  is  not  toll-free.)  Hearing-  or 
sf)eech-impaired  persons  may  access 
this  number  via  11  V  by  calling  the 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION: 

L  Corrections  to  November  9, 1995 
Final  Rule 

On  November  9,  1995  (60  FR  56812), 
HUD  published  a  final  nile  in  the 
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Federal  Register  that  amended  the 
regulations  for  the  Community 
Development  Block  Grant  (CDBG) 
program  in  24  CFR  part  570.  As 
described  in  the  preamble  (60  FR 
65892),  the  November  9,  1995  final  rule 
represented  the  final  rulemaking  for 
several  prior  rules,  and  it  reflected  the 
President's  regulatory  reinvention 
efforts  by  updating  the  regulations  to 
conform  with  significant  statutory 
changes  to  the  CDBG  program.  More 
specifically,  the  November  9,  1995  final 
rule  corrected  identified  deficiencies  in 
the  CDBG  program,  implemented 
relevant  portions  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act,  amended  the  CDBG  conflict  of 
interest  provisions,  implemented 
statutory  changes  from  the  Housing  and 
Community  Development  Act  of  1987 
and  the  Appropriations  Act  of  1989.  and 
provided  criteria  for  performance 
reviews  and  timely  expenditure  of  funds 
under  the  CDBG  program.  In  reviewing 
this  final  rule  in  preparation  for  its 
codification  in  the  Code  of  Federal 
Regulations  (CFR).  HUD  discovered 
several  minor  errors. 

In  the  November  9,  1995  final  rule  (60 
FR  56912),  HUD  amended  §  570.208  by 
adding  and  redesignating  certain 
paragraphs.  However,  the  rule 
inadvertently  did  not  make  the 
necessary  conforming  change  to  the 
definition  of  'Income"  in  §  570.3,  which 
contains  a  reference  to  the  CDBG 
regulations  on  resident  income  surveys 
(60  FR  56909).  The  definition 
incorrectly  refers  to  §  570.208(a)(l)(iv) 
for  those  regulations,  but  the  November 
9. 1995  rule  redesignated  this  paragraph 
as  paragraph  (a)(l)(vi).  Therefore,  this 
docimient  corrects  the  definition  of 
"Income"  in  §  570.3  to  refer  correctly  to 
§570.208(a)(l)(vi). 

Similarly,  the  first  sentence  of  the 
newly  redesignated  §  570.208(a)(l)(vi) 
contains  an  internal  reference  to 
paragraph  (a)(l)(v).  However,  the 
November  9,  1995  rule  redesignated 
paragraph  (a)(l)(v)  as  (a)(l)(vii). 
Therefore,  this  document  corrects 
§  570.208(a)(l)(vi)  to  refer  correctly  to 
paragraph  (a)(l)(vii). 

The  November  9, 1995  final  rule 
removed  the  obsolete  reference  in 
§  570.200(d)(1)  to  a  compensation  level 
of  General  Schedule  (GS)-18,  replacing 
it  with  a  correct  reference  to  Level  IV  of 
the  Executive  Schedule  (60  FR  56910). 
The  General  Schedule  and  the  Executive 
Schedule  indicate  certain  levels  of 
compensation  for  Federal  employees. 
However,  while  the  November  9, 1995 
final  rule  updated  §  570.200(d)(1),  it 
inadvertently  failed  to  update  paragraph 
{d)(2)  of  that  section.  Therefore,  this 
dociunent  corrects  §  570.200(d)(2) 


regarding  the  correct  level  of  consultant 
compensation. 

In  a  proposed  rule  published  on 
March  28,  1990  (55  FR  11556).  HUD 
proposed  to  add  a  new  paragraph  (f)  to 
§  570.202  that  would  implement  section 
510  of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242,  approved  February  5,  1988), 
authorizing  the  substantial 
reconstruction  of  housing  owned  and 
occupied  by  low-  and  moderate-income 
persons  under  certain  circumstances. 
However,  in  the  November  9, 1995  final 
rule  (60  FR  56902).  HUD  explained  that 
it  would  not  be  finalizing  the  proposed 
§  570.202(f)  at  that  time  due  to  pending 
legislative  proposals  that  would  make 
this  change  unnecessary.  Instead,  the 
November  9, 1995  final  rule  used 
paragraph  (f)  to  contain  the  authority  for 
evaluating  and  reducing  lead-based 
paint  hazards.  However,  HUD  failed  to 
remove  two  incorrect  references,  in 
§§  570.200(e)  and  570.506(c),  to 
paragraph  (f)  as  it  had  been  proposed  for 
substantial  reconstruction.  This 
document  removes  those  incorrect 
references. 

This  document  also  removes  two 
references  to  "enumeration  districts," 
replacing  them  with  the  correct  term 
"block  numbering  areas."  The  Census 
Bureau  now  uses  the  term  "block 
numbering  area,"  and  HUD  recognized 
the  use  of  this  term  in  its  CDBG 
economic  development  final  rule 
(January  5,  1995;  60  FR  1922,  1946)  in 
§  570.208(a)(4)(iv).  However,  HUD  used 
the  incorrect  term  "enumeration 
districts"  in  §  570.208(a)(l)(iii)  (B)  and 
(D)  of  its  November  9, 1995  final  rule, 
therefore,  this  document  corrects  these 
paragraphs. 

•    The  effective  date  of  this  correction. 
December  11. 1995,  reflects  the  effective 
date  of  the  November  9, 1995  final  rule 
(60  FR  56892). 

II.  Housing  Opportunity  Program 
Extension  Act  of  1996 

The  November  9,  1995  final  rule 
updated  §  570.201(n),  by  providing  that 
CDBG  funds  could  be  used  to  provide 
direct  homeownership  assistance  to 
low-  and  moderate-income  households 
until  October  1,  1995  (60  FR  56911). 
Although  the  eligibility  for  this  activity 
had  expired  by  the  date  the  Department 
published  the  final  rule,  the  Department 
maintained  the  provision  in 
§  570.201(n),  hoping  that  Congress 
would  respond  to  the  Department's 
request  to  reinstate  the  activity's 
eligibility  (60  FR  56905). 

This  document  corrects  §  570.201(n) 
by  removing  the  obsolete  reference  to 
the  expiration  date.  Section  3{a)  of  the 
Housing  Opportunity  Program 


Extension  Act  of  1996  (Pub.  L.  104-120; 
approved  March  28. 1996)  renewed  the 
eligibility  of  using  CDBG  funds  to 
provide  direct  homeownership 
assistance  during  Fiscal  Year  1996 
(October  1, 1995  through  September  30, 
1996).  However,  rather  than  simply 
changing  the  date,  which  will  again 
become  obsolete  and  require  additional 
regulatory  amendments,  this  document 
corrects  the  section  to  provide  that 
direct  homeownership  assistance  is 
eligible-*' subject  to  statutory  authority." 
In  an  effort  to  keep  grantees  informed, 
the  Department  will  attempt  to  publish 
a  notice  in  the  Federal  Register  as 
quickly  as  possible  if  Congress  does  not 
reinstate  this  authority. 

ni.  Other  Corrections  and  Confonning 
Changes 

The  Department  has  also  discovered 
several  technical  corrections  and 
changes  to  other  sections  of  the 
regulations  that  it  should  have  included 
in  the  November  9,  1995  final  rule.  The 
Department  will  publish  a  sefkarate 
technical  amendment  to  correct  these 
sections.  The  Department  cannot 
include  such  corrections  and  changes  in 
this  technical  correction  document, 
because  they  involve  sections  that  the 
Department  did  not  otherwise  amend  in 
the  November  9,  1995  final  rule. 

IV.  Clarification  Regarding  "Extent  of 
Growth  Lag" 

The  November  9,  1995  final  rule 
revised  the  definition  of  "Extent  of 
grovi'th  lag"  in  §  570.3  in  an  effort  to 
reflect  an  amendment  to  section 
102(a)(12)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  Act).  This  amendment,  in  section 
904  of  the  Cranston-Gonzalez  National 
Affordable-Housing  Act  (Pub  L  101- 
625,  approved  November  28.  1990), 
provides  instructions  on  adjusting 
population  in  the  event  of  annexation. 
In  the  November  9.  1995  final  rule,  the 
Department  referred  to  the  1990  Census 
in  the  erroneous  belief  that  the  Act 
requires  the  most  recent  census  data 
available  when  adjusting  the  "extent  of 
growth  lag"  calculation  (see  60  FR 
56905). 

However,  the  Department  has 
reconsidered  its  interpretation  of  the 
Act  and  concludes  that  the  Act's 
definition  of  "Extent  ofgroviih  lag" 
requires  the  use  of  data  from  the  1980 
Census,  not  the  most  recent  census  data 
available,  in  cases  where  boundaries 
have  changed  as  a  result  of  annexation. 
No  further  changes  to  the  regulations  are 
necessary,  however,  since  the 
Department  already  removed  the 
incorrect  language  from  the  definition  in 
the  CDBG  StreamUning  final  rule. 
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published  on  March  20,  1996  (61  FR 
11474).  Section  570.3  now  refers 
directly  to  section  102(a)(12)  of  the  Act 
for  the  definition  of  "Extent  of  growth 

lag". 
Accordingly.  FR  Doc.  95-27488.  a 

final  rule  published  in  the  Federal 
Register  on  November  9,  1995  (60  FR 
56892).  is  corrected  to  read  as  follows: 

1.  On  page  56909,  in  the  third 
column,  in  §  570.3,  the  second  sentence 
of  the  definition  of  the  term  "Income" 
is  corrected  to  read  as  follows. 

§570.3    Definitions. 


Income.  *   •   •  The  option  to  choose 
a  definition  does  not  apply  to  activities 
that  qualify  under  §  570.208(a)(1)  (Area 
benefit  activities),  except  when  the 
recipient  carries  out  a  survey  under 
§570.208(a)(l)(vi).  •   •   •     ■ 


2.  On  page  56910.  in  the  third 
column,  in  §570.200,  paragraph  (d)(2)  is 
corrected,  and  the  third  sentence  of 
paragraph  (e)  is  corrected,  to  read  as 
follows: 

§  570.200    General  policies. 

*         *         •         •         • 

(d)*   •  • 

(2)  Independent  contractor 
relationship.  Consultant  services 
provided  under  an  independent 
contractor  relationship  are  goverr.ed  by 
the  procurement  requirements  in  24 
CFR  85.36,  and  are  not  subject  to  the 
compensation  limitation  of  Level  IV  of 
the  Executive  Schedule. 

(e)  *   *   *  A  written  determination  is 
required  for  any  activity  carried  out 
under  the  authority  of  §§  570.201(f). 
570.201(i)(2),  570.201(p),  570  20l(q). 
570.202(b)(3).  570.206(f).  570.209.  and 
570.309. 


2a.  On  page  56911,  in  the  second 
column,  in  instruction  paragraph  8.,  the 
words  "the  introductory  text  of 
paragraph  (n)"  are  corrected  to  read 
"paragraph  (n)". 

3.  On  page  56911,  in  the  third 
i.olumn,  in  §  570.201,  paragraph  (n)  is 
corrected  to  read  as  follows; 

§  570.201    Basic  eligible  activities. 

***** 

(n)  Homeownership  assistance. 
Subject  to  statutory  authority.  CDBG 
funds  may  be  used  to  provide  direct 
homeownership  assistance  to  low-  and 
moderate-income  households,  as 
provided  in  section  105(a)(25)  of  the 
Act. 
***** 

4.  On  page  56912.  in  the  second  and 
third  columns,  in  §  570.208.  the  second 
sentence  of  paragraph  (a)(l)(iii)(B).  the 


second  sentence  of  paragraph 
(a)(l)(iii)(D).  and  the  first  sentence  of 
paragraph  (a)(l)(vi)  are  corrected  to  read 
as  follows: 

§570.208    Ineligible  acttvlltos. 

(a)*  •  • 
(1)'  •  * 
(iii)"   •   • 

(B)  •   *   *  As  available,  the  recipient 
must  provide  information  that  identifies 
the  total  number  of  calls  actually 
received  over  the  preceding  12-inonth 
period  for  each  of  the  emergency 
services  to  be  covered  by  the  emergency 
telephone  number  system  and  relates 
those  calls  to  the  geographic  segment 
(expressed  as  nearly  as  possible  in  terms 
of  census  tracts,  block  numbering  areas, 
block  groups,  or  combinations  thereof 
that  are  contained  within  the  segment) 
of  the  service  area  from  which  the  calls 
were  generated.  •   *   • 
***** 

(D)  '  .*  *  For  this  purpose,  the 
recipient  must  include  a  description  of 
the  boundaries  of  the  service  area  of  the 
emergency  telephone  number  system, 
the  census  divisions  that  fall  within  the 
boundaries  of  the  service  area  (census 
tracts  or  block  numbering  areas),  the 
total  number  of  persons  and  the  total 
number  of  low-  and  moderate-income 
persons  within  each  census  division, 
the  percentage  of  low-  and  moderate- 
income  persons  within  the  service  area, 
and  the  total  cost  of  the  system. 

***** 

(vi)  In  determining  whether  there  is  a 
sufficiently  large  percentage  of  low-  and 
moderate-income  persons  residing  in 
the  area  served  by  an  activity  to  qualify 
under  paragraphs  (a)(1)  (i).  (ii),  or  (vii) 
of  this  section,  the  most  recently 
available  decennial  census  information 
must  be  used  to  the  fullest  extent 
feasible,  together  with  the  section  8 
income  limits  that  would  have  applied 
at  the  time  the  income  information  was 
collected  by  the  Census  Bureau. 


*   *   * 


5.  On  page  56916,  in  the  first  column, 
in  §  570.506,  paragraph  (c)  is  corrected 
to  read  as  follows: 

§  570.506    Records  to  be  nwlntained. 


(c)  Records  that  demonstrate  that  the 
recipient  has  made  the  determinations 
required  as  a  condition  of  eligibility  of 
certain  activities,  as  prescribed  in 
§§  570.201(f).  570.201(i)(2).  570.201(p), 
570.201(q),  570.202(b)(3).  570.206(f), 
570.209.  and  570.309. 


Dated:  April  18,  1996. 
Camille  E.  Aoevedo, 

Assistant  General  Counsel  for  Regulations. 
IFR  IDoc.  96-10240  Filed  4-26-96;  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissiorter,  Real  Estate  Settlement 
Procedures  Act;  Streamlining  Final 
Rule;  Correction 

24  CFR  Part  3500 
[Docket  No.  FR-4023-C-02] 

RIN  2502-AQ69 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  On  March  26.  1996  (61  FR 
13232).  the  Department  published  a 
final  rule  streamlining  its  regulations 
under  the  Real  Estate  Settlement 
Procedures  Act  (RESPA).  The  preamble 
of  the  rule  explained  that,  as  part  of  this 
streamlining,  the  Department  was 
removing  from  codification  certain 
appendices.  Instead,  the  material  in 
these  appendices  would  be  made 
available  from  the  Department  as  Public 
Guidance  Documents.  Because  of  an 
error  in  the  amendatory  instructions,  the 
directions  to  remove  the  appendices  as 
specified  in  the  preamble  were  omitted 
from  the  rule  text.  This  correction 
publishes  those  instructions. 
EFFECTIVE  DATE:  April  25,  1996. 
FOA  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson,  Director,  Office  of 
Consumer  and  Regulatory  Affairs,  Room 
5241,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone 
number  (202)  708-4560  (this  is  not  a 
toll-free  number);  or  for  legal  questions: 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  GSE/RESPA,  or  Grant  E. 
Mitchell,  Senior  Attorney  for  RESPA. 
Room  9262,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410,  telephone 
number  (202)  708-1550  (this  is  not  a 
toll-free  number).  For  hearing-  or 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-«339. 

SUPPt.EMENTARY  INFORMATION: 
Accordingly.  FR  Doc.  96-6511,  Real 
Estate  Settlement  Procedures  Act; 
Streamlining  Final  Rule  (FR-4023-F- 
01),  published  on  March  26,  1996,  is 
corrected  by  adding  on  page  13251,  in 
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the  first  column,  a  new  amendatory 
instruction  6  to  read  as  follows: 

Appendix  G  (Consisting  of  Appendices 
G-1  and  G-2),  Appendix  H  (Consisting 
of  Appendices  H-1  and  H-2),  Appendix 
I  (Consisting  of  Appendices  I-l,  1-2, 1- 
3. 1-4, 1-5, 1-6, 1-7,  and  1-8).  Appendix 
)  (Consisting  of  Appendices  J-l  and  J- 
2).  Appendix  K  (Consisting  of 
.\ppendices  K-1  Through  K-4). 
Appendix  L.  Appendix  M — (Removed] 

A^jD^ndix  ("•  'consisting  of 
\ppondices  G-1  and  G-2]  Appendix  H 
(consisting  of  Appendices  H-1  and 
H-2),  Appendix  I  (consist'ng  of 
Appendices  I-l   1-2. 1-3  1-4, 1-5, 1-6, 
1-7,  and  I-fl).  Appendix  J  (consisting  of 
Appendices  J-l  and  1-2)  .Appendix  K 
(consisting  of  Appendices  K-1  through 
K-4).  Appendix  L.  and  Appendix  M  are 
removed. 

Authority:  12  U.S.C.  2601  et  seq.:  42  U  S.C. 
3535(d). 

Dated:  April  19. 1996. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
(PR  Doc.  96-10533  Filed  4-26-96;  8:45  ami 
BH.UNQ  CODE  4210-Z7-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TO  8867] 


RIN  1545-AT33 

l.ease  Term;  Exchanges  of  Tax-Exempt 
Use  Property 

AGENCY:  hitemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  the  lease  term  of 
tax-exempt  use  property.  The  final 
regulations  also  provide  guidance 
regarding  certain  like-kind  exchanges 
among  related  parties  involving  tax- 
exempt  use  property. 
DATES:  These  regulations  are  effective 
April  29,  1996. 

For  dates  of  applicabihty  see  * 
"EKective  dates"  section  imder  the 
SUPPLEMENTARY  INFORMATION  portion  of 
the  preamble  and  §§  1.168(h)-l(e)  and 
1.168(i)-2(g). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Aramburu  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  and 
Accounting)  at  (202)  622-4960  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final 
regulations  under  section  168  of  the 
Internal  Revenue  Code  of  1986  (Code). 
The  regulations  provide  guidance 
relating  to  certain  exchanges  of  lax- 
exempt  use  property  among  related 
parties  and  ihe  determination  of  lease 
term  under  certain  circumstances. 
Proposed  regulations  (IA-18-95)  were 
published  in  the  Federal  Register  on 
April  21, 1995  (60  FR  19868).  The  IRS 
received  a  number  of  comments  on  the 
proposed  regulations.  A  scheduled 
public  hearing  was  cancelled  because 
there  were  no  requests  to  testify.  After 
consideration  of  all  the  comments,  the 
regulations  proposed  by  IA-18-95  are 
adopted  as  revised  by  this  Treasury 
decision.  The  revisions  are  discussed 
below.  .  \ 

Overview 

Under  section  168,  property  used  in  a 
trade  or  business,  or  held  for  the 
production  of  income,  generally  may  be 
depreciated  under  the  general 
depreciation  system  (GDS)  using 
accelerated  methods  over  relatively 
short  recovery  periods.  However,  certain 
property,  including  "tax-exempt  use 
property."  must  be  depreciated  under 
the  alternative  depreciation  system 
(ADS)  described  in  section  168(g). 
Section  168(h)(1)(A)  generally  defines 
tax-exempt  use  property  to  include 
tangible  property  (other  than 
nonresidential  real  property)  leased  to  a 
tax-exempt  entity.  For  this  purpose, 
certain  foreign  entities  and  persons  are 
considered  tax-exempt  entities. 

Congress  subjected  tax-exempt  use 
property  to  a  slower  depreciation 
system  than  GDS  to  prevent  tax-exempt 
entities  from  indirectly  claiming  tax 
benefits  (in  the  form  of  reduced  rentals) 
"from  investment  incentives  for  which 
they  [would]  not  qualify  directly,  and 
effectively  gainling)  the  advantage  of 
taking  income  tax  deductions  and 
credits  while  having  no  corresponding 
Uability  to  pay  any  tax  on  income  from 
the  property."  S.  Rep.  No.  169  (Vol.  1). 
98th  Cong.,  2d  Sess.  123  (1984). 

In  particular,  section  168lg)(3)(A) 
provides  that  tax-exempt  use  property 
subject  to  a  lease  must  be  depreciated 
using  the  straight-line  method  over  a 
period  equal  to  the  greater  of  the 
property's  class  life  or  125  percent  of 
the  lease  term.  Under  section  168(i)(3), 
options  to  renew  generally  must  be 
taken  into  account  in  determining  the 
lease  term  and  the  periods  of  certain 
successive  leases  must  be  aggregated 
with  the  period  of  an  original  lease. 


Lease  Term 

The  proposed  regulations  generally 
include  an  additional  period  of  time 
during  which  a  lessee  may  not  continue 
to  be  Sie  lessee  in  the  lease  term  if  the 
lessee  (or  a  related  person)  has  agreed 
that  one  or  both  of  them  will  or  could 
be  obligated  to  make  a  payment  of  rent, 
or  a  payment  in  the  nature  of  rent,  with 
respect  to  such  period.  The 
arrangements  described  in  the  proposed 
regulations  are  frequently  referred  to  as 
"replacement  leases."  One  commentator 
requested  that  the  portion  of  the 
proposed  regulations  dealing  with 
replacement  leases  be  withdrawn.  The 
commentator  argued  that  Congress 
would  not  have  intended  that  the  term 
of  the  replacement  lease  be  taken  into 
accoimt  in  determining  lease  term.  The 
IRS  and  Treasux)'  believe  that  the 
proposed  regulations  are  consistent  with 
Congressional  intent,  and  thus  the  final 
regulations  retain  this  portion  of  the 
proposed  regulations. 

Another  commentator  indicated  iha; 
application  of  the  proposed  regulations 
was  imclear  where  property  is  subject  tc- 
multiple  leases,  possibly  involving 
multiple  parties  The  final  regulations 
clarify  that  if  property  is  subject  to  more 
than  one  lease  (including  any  sublease^ 
entered  into  as  part  of  a  single 
transaction  (or  a  series  of  related 
transactions),  the  lease  term  shall 
include  all  periods  described  in  one  or 
more  of  such  leases.  Thus,  for  example, 
if  one  taxable  corporation  leases 
property  to  another  taxable  corporation 
for  a  20-vear  term  and.  as  part  of  the 
same  transaction,  the  lessee  subleases 
the  property  to  a  tax-exempt  entity  for 
a  10-year  term,  then  the  lease  term  of 
the  property  is  20  years,  and  during  the 
period  of  tax-exempt  use  it  must  be 
depreciated  using  the  straight  line 
method  over  the  greater  of  its  class  Ufe 
or  25  years. 

Finally,  the  final  regulations  provide 
that  lease  term  also  includes  any  period 
during  which  the  lessee  (or  a  related 
partv)  has  assumed  or  retained  any  risk 
of  loss  with  respect  to  the  property 
(including,  for  example,  by  holding  a 
note  secured  by  the  property)  The  IRS 
and  Treasur\-  believe  that  such  an 
arrangement  is  generally  similar  to  the 
replacement  leases  described  in  the 
proposed  regulations.  As  in  the  case  of 
a  replacement  lease,  the  lessee  is 
assuming  risk  with  respect  to  the  value 
of  the  property  at  the  termmation  of  the 
initial  lease  term  In  addition,  the  term 
of  the  debt  provides  an  objective 
indication  that  the  useful  life  of  the 
property  ex(-eeds  the  original  term  of  the 
lease,  in  which  case  failure  to  include 
the  term  of  the  debt  in  the  lease  term 
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could  allow  a  tax-exempt  lessee  to 
benefit  from  depreciation  deductions 
that  exceed  economic  depreciation, 
which  would  be  contrary  to 
Congressional  intent. 

Like-kind  Exchanges 

The  proposed  regulations  also  address 
certain  transactions  between  related 
persons  that  are  designed  to  circumvent 
the  tax-exempt  use  property  rules 
through  the  use  of  a  like-kind  exchange 
described  in  section  1031.  The  proposed 
regulations  provide  that  property 
(tainted  property)  transferred  directly  or 
indirectly  to  the  taxpayer  by  a  related 
person  (the  related  party)  as  part  of.  or 
in  connection  with,  a  transaction 
described  in  section  1031  where  the 
related  party  receives  tax-exempt  use 
property  (related  tax-exempt  use 
property)  will,  if  the  tainted  property  is 
subject  to  an  allowance  for  depreciation, 
be  treated  in  the  same  manner  as  the 
related  tax-exempt  use  property  for 
purposes  of  determining  the  allowable 
depreciation  deduction  under  section 
167(a).  Under  this  rule,  the  tainted 
property  is  depreciated  by  the  taxpayer 
over  the  remaining  recovery  period  of. 
and  using  the  same  depreciation  method 
and  convention  as  that  of,  the  related 
tax-exempt  use  property 

The  rule  applies  only  with  respect  to 
direct  or  indirect  transfers  of  property 
involving  related  persons  where  (1) 
section  1031  applies  to  any  party,  and 
(2)  a  principal  purpose  of  the  transfer  is 
to  avoid  or  limit  the  application  of  ADS. 
For  purposes  of  this  rule,  a  person  is 
related  to  another  person  if  they  bear  a 
relationship  spet:ified  in  section  267(b) 
or  section  707(b)(1).  An  exchange 
between  members  of  a  consolidated 
group  in  a  taxable  year  beginning  on  or 
after  July  12,  1995^will  not  be  subject 
to  this  provision  because  section  1031 
does  not  apply  to  intercompany 
transactions.  See  §  1.1502-80(11. 

No  comments  were  received  with 
respect  to  the  treatment  of  like-kind 
exchanges  under  the  proposed 
regulations.  Ace  ordingly,  these 
provisions  of  the  proposed  regulations 
are  adopted  without  modification  by 
this  Treasury  decision. 

Effective  Dates 

The  definition  of  lease  term  Is 
generally  applicable  to  leases  entered 
into  on  or  after  April  20,  1Q9.T.  The 
changes  made  bv  the  final  regulations 
apply  to  leases  entered  into  alter  .^pril 
26,  1996.  The  treatment  of  like-kmd 
exchanges  is  applicable  to  transfers 
made  on  or  after  April  20,  1995.  No 
inference  is  intended  bv  these  effective 
dates  as  to  the  treatment  of  anv 
transaction  under  prior  law.  The 


regulations  do  not  preclude  the 
application  of  common  law  doctrines 
(such  as  the  substance  over  form  or  step 
transaction  doctrines)  and  other 
authorities  to  transactions  described  in 
the  regulations  (e.g..  as  to  whether  a 
particular  transaction  should  be 
characterized  as  a  lease  or  a  conditional 
sale  for  federal  income  tax  purposes). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal  author 
of  these  regulations  is  John  M.  Aramburu  of 
the  Office  of  Assistant  Chief  Counsel  (Income 
Tax  and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 


use.  7805  •   *   *. 

1  also  issued  under 


Authority: 

Section  1.168(1 
26  U.S.C.  168.  *    *    * 

Section  1.168(i)-2*also  issued  under 
26  U.S.C.  168.  •    *   * 

Par.  2.  SecHons  1.168(h)-l  and 
1.168{i)-2  are  added  to  read  as  follows: 

§1.1 68(h)-i    Like-kind  exchanges 
involving  tax-exempt  use  property. 

(a)  Scope.  (1)  This  section  applies 
with  respect  to  a  direct  or  indirect 
transfer  of  property  among  related 
persons,  including  transfers  made 
through  a  qualified  intermediary  (as 
defined  in  §  1.1031(k)-l(g)(4))  or  other 
unrelated  person,  (a  transfer)  if — 


(i)  Section  1031  applies  to  any  party 
to  the  transfer  or  to  any  related 
transaction;  and 

(ii)  A  principal  purpose  of  the  transfer 
or  any  related  transaction  is  to  avoid  or 
limit  the  application  of  the  alternative 
depreciation  system  (within  the 
meaning  of  section  168(g)). 

(2)  For  purposes  of  this  section,  a 
person  is  related  to  another  person  if 
they  bear  a  relationship  specified  in 
section  267(b)  or  section  707(b)(1). 

(b)  Allowable  depreciation  deduction 
for  property  subject  to  this  section — (1  j 
In  general.  Property  (tainted  property) 
transferred  directly  or  indirectly  to  a 
taxpayer  by  a  related  person  (related 
party)  as  part  of,  or  in  connection  with, 
a  transaction  in  which  the  related  party 
receives  tax-exempt  use  property 
(related  tax-exempt  use  property)  will,  if 
the  tainted  property  is  subject  to  an 
allowance  for  depreciation,  be  treated  in 
the  same  manner  as  the  related  tax- 
exempt  use  property  for  purposes  of 
determining  the  allowable  depreciation 
deduction  under  section  167(a).  Under 
this  paragraph  (b),  the  tainted  property 
is  depreciated  by  the  taxpayer  over  the 
remaining  recovery  period  of,  and  using 
the  same  depreciation  method  and 
convention  as  that  of,  the  related  tax- 
exempt  use  property. 

(2)  Limitations — (\)  Taxpayer's  basis 
in  related  tax-exempt  use  property.  The 
rules  of  this  paragraph  (b)  apply  only 
with  respect  to  so  much  of  the 
taxpayer's  basis  in  the  tainted  property 
as  does  not  exceed  the  taxpayer's 
adjusted  basis  in  the  related  tax-exempt 
use  property  prior  to  the  transfer.  Any 
excess  of  the  taxpayer's  basis  in  the 
tainted  property  over  its  adjusted  basis 
in  the  related  tax-exempt  use  property 
prior  to  the  transfer  is  treated  as 
property  to  which  this  section  does  not 
apply.  This  paragraph  (b)(2)(i)  does  not 
apply  if  the  related  tax-exempt  use 
property  is  not  acquired  from  the 
taxpayer  (e.g..  if  the  taxpayer  acquires 
the  tainted  property  for  cash  but  section 
1031  nevertheless  applies  to  the  related 
party  because  the  transfer  involves  a 
qualified  intermediary). 

(ii)  Application  of  section  168(i)(7). 
This  section  does  not  apply  to  so  much 
of  the  taxpayer's  basis  in  the  tainted 
property  as  is  subject  to  section 
168(i)(7). 

(c)  Related  tax-exempt  use  property. 
(1)  For  purposes  of  paragraph  (b)  of  this 
section,  related  tax-exempt  use  property 
includes — 

(i)  Property  that  is  tax-exempt  use 
property  (as  defined  in  section  168(h)) 
at  the  time  of  the  transfer;  and 

(ii)  Property  that  does  not  become  tax- 
exempt  use  property  until  after  the 
transfer  if,  at  the  time  of  the  transfer,  it 
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was  intended  that  the  property  become 
tax-exempt  use  property. 

(2)  For  purposes  of  determining  the 
remaining  recovery  period  of  the  related 
tax-exempt  use  property  in  the 
circumstances  described  in  paragraph 
(c)(l)(ii)  of  this  section,  the  related  tax- 
exempt  use  property  will  be  treated  as 
having,  prior  to  the  transfer,  a  lease  term 
equal  to  the  term  of  any  lease  that 
causes  such  property  to  become  tax- 
exempt  use  property. 

(d)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 
The  examples  do  not  address  common 
law  doctrines  or  other  authorities  that 
may  apply  to  recharacterize  or  alter  the 
effects  of  the  transactions  described 
therein.  Unless  otherwise  indicated, 
parties  to  the  transactions  are  not 
related  to  one  another. 

Example  J.  (i)  X  owns  all  of  the  stock  of 
two  subsidiaries,  B  and  Z.  X,  B  and  Z  do  not 
file  a  consolidated  federal  income  tax  return. 
On  May  5,  1995,  B  purchases  an  aircraft  [FA] 
for  $1  million  and  leases  it  to  a  foreign  airline 
whose  income  is  not  subject  to  United  States 
taxation  and  which  is  a  tax-exempt  entity  as 
defined  in  section  168(h)(2).  On  the  same 
date,  Z  owns  an  aircraft  [DA]  with  a  fair 
market  value  of  $1  million,  which  has  been, 
and  continues  to  be,  leased  to  an  airline  that 
is  a  United  States  taxpayer.  Z's  adjusted  basis 
in  DA  is  SO.  The  next  day.  at  a  time  when 
each  aircraft  is  still  worth  $1  million,  B 
transfers  FA  to  Z  (subject  to  the  lease  to  the 
foreign  airline)  in  exchange  for  DA  (subject 
to  the  lease  to  the  airline  that  is  a  United 
States  taxpayer).  Z  realizes  gain  of  $1  million 
on  the  exchange,  but  that  gain  is  not 
recognized  pursuant  to  section  1031(a) 
because  the  exchange  is  of  like-kind 
properties.  Assume  that  a  principal  purpose 
of  the  transfer  of  DA  to  B  or  of  FA  to  Z  is 
to  avoid  the  application  of  the  alternative 
depreciation  system.  Following  the  exchange, 
Z  has  a  $0  basis  in  FA  pursuant  to  section 
1031(d).  B  has  a  SI  million  basis  in  DA. 
(ii)  B  has  acquired  property  from  Z,  a 
related  person;  Z's  gain  is  not  recognized 
pursuant  to  section  1031(a):  Z  has  received 
tax-exempt  use  property  as  part  of  the 
transaction:  and  a  principal  purpose  of  the 
U^nsfer  of  DA  to  B  or  of  FA  to  Z  is  to  avoid 
the  application  of  the  alternative 
depreciation  system.  Accordingly,  the 
transaction  is  within  the  scope  of  this 
section.  Pursuant  to  paragraph  (b)  of  this 
section,  B  must  recover  its  Si  million  basis 
in  DA  over  the  remaining  recovery  jjeriod  of, 
and  using  the  same  depreciation  method  and 
convention  as  that  of.  FA,  the  related  tax- 
exempt  use  property. 

(iii)  If  FA  did  not  become  tax-exempt  use 
property  until  after  the  exchange,  it  would 
Still  be  related  tax-exempt  use  property  and 
paragraph  (b)  of  this  section  would  apply  if. 
at  the  time  of  the  exchange,  it  was  intended 
that  FA  become  tax-exempt  use  property. 
Example  2.  (i)  X  owns  all  of  the  stock  of 
two  subsidiaries,  B  and  Z.  X,  B  and  Z  do  not 
file  a  consolidated  federal  income  tax  return. 
B  and  Z  each  own  identical  aircraft.  B's 


aircraft  [FA]  is  leased  to  a  tax-exempt  entity 
as  defined  in  section  168(h)(2)  and  has  a  fair 
market  value  of  $1  million  and  an  adjusted 
basis  of  $500,000.  Z's  aircraft  [DA]  is  leased 
to  a  United  States  taxpayer  and  has  a  fair 
market  value  of  SI  million  and  an  adjusted 
basis  of  $10,000.  On  May  1. 1995,  B  and  Z 
exchange  aircraft,  subject  to  their  respective 
leases.  B  realizes  gain  of  $500,000  and  Z 
realizes  gain  of  $990,000,  but  neither  person 
recognizes  gain  t)ecause  of  the  operation  of 
section  1031(a).  Moreover,  assume  that  a 
principal  purpose  of  the  transfer  of  DA  to  B 
or  of  FA  to  Z  is  to  avoid  the  application  of 
the  alternative  depreciation  system. 

(ii)  As  in  Example  1.  B  has  acquired 
property  from  Z,  a  related  person:  Z's  gain  is 
not  recognized  pursuant  to  section  1031(a);  Z 
has  received  tax-exempt  use  property  as  part 
of  the  transaction;  and  a  principal  purpose  of 
the  transfer  of  DA  to  B  or  of  FA  to  Z  is  to 
avoid  the  application  of  the  alternative 
depreciation  system.  Thus,  the  transaction  is 
within  the  scope  of  this  section  even  though 
B  has  held  tax-exempt  use  property  for  a 
period  of  time  and,  during  that  time,  has 
used  the  alternative  depreciation  system  with 
respect  to  such  property.  Pursuant  to 
paragraph  (b)  of  this  section,  B,  which  has  a 
substituted  basis  determined  pursuant  to 
section  1031(d)  of  $500,000  in  DA,  must 
depreciate  the  aircraft  over  the  remaining 
recovery  period  of  FA.  using  the  same 
depreciation  method  and  convention.  Z 
holds  tax-exempt  use  property  with  a  basis 
of  $10,000.  which  must  be  depreciated  under 
the  alternative  depreciation  system. 

(iii)  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  2,  except  that  B  and  Z  are 
memt)ers  of  an  affiliated  group  that  files  a 
consolidated  federal  income  tax  return.  Of 
B's  $500,000  basis  in  DA,  $10,000  is  subject 
to  section  168(i)(7)  and  therefore  not  subject 
to  this  section.  The  remaining  $490,000  of 
basis  is  subject  to  this  section.  But  see 
§  1.1502-80(f)  making  section  1031 
inapplicable  to  intercompany  transactions 
occurring  in  consolidated  return  years 
beginning  on  or  after  )uly  12,  1995. 

(e)  Effective  date.  This  section  applies 
to  transfers  made  on  or  after  April  20, 
1995. 


§  1 . 1 68(l>-2    Lease  terni. 

(a)  In  general.  For  purposes  of  section 
168.  a  lease  term  is  determined  under 
all  the  facts  and  circumstances. 
Paragraph  (b)  of  this  section  and 
§  1.168(j)-lT,  Q&A  17,  describe  certain 
circumstances  that  will  result  in  a 
period  of  time  not  included  in  the  stated 
duration  of  an  original  lease  (additional 
period)  nevertheless  being  included  in 
the  lease  term.  These  rules  do  not 
prevent  the  inclusion  of  an  additional 
period  in  the  lease  term  in  other 
circumstances. 

(b)  Lessee  retains  financial 
obligation — (1)  In  general.  An  additional 
period  of  time  during  which  a  lessee 
may  not  continue  to  be  the  lessee  will 
nevertheless  be  included  in  the  lease 
term  if  the  lessee  (or  a  related  person)— 


(i)  Has  agreed  that  one  or  both  of  them 
will  or  could  be  obligated  to  make  a 
payment  of  rent  or  a  payment  in  the  \ 

nature  of  rent  with  respect  to  such  V 

period;  or  ^ 

(ii)  Has  assumed  or  retained  any  risk 
of  loss  with  respect  to  the  property  for 
such  period  (including,  for  example,  by 
holding  a  note  secured  by  the  property). 
(2)  Payments  in  the  nature  of  rent.  For 
purposes  of  paragraph  (b)(l)(i)  of  this 
section,  a  payment  in  the  nature  of  rent 
includes  a  payment  intended  to 
substitute  for  rent  or  to  fund  or 
supplement  the  rental  payments  of 
another.  For  example,  a  payment  in  the 
nature  of  rent  includes  a  payment  of  any 
kind  (whether  denominated  as 
supplemental  rent,  as  liquidated 
damages,  or  otherwise)  that  is  required 
to  be  made  in  the  event  that — 

(i)  The  leased  property  is  not  leased 
for  the  additional  period; 

(ii)  The  leased  property  is  leased  for 
the  additional  period  under  terms  that 
do  not  satisfy  sjjecified  terms  and 
conditions; 

(iii)  There  is  a  failure  to  make  a 
payment  of  rent  with  respect  to  such 
additional  period;  or 

(iv)  Circumstances  similar  to  those 
described  in  paragraph  (b)(2)  (i).  (ii).  or 
(iii)  of  this  section  occur. 

(3)  De  minimis  rule.  For  the  purposes 
of  this  paragraph  (b).  obligations  to 
make  de  minimis  payments  will  be 
disregarded. 

(c)  Multiple  leases  or  subleases.  If 
property  is  subject  to  more  than  one 
lease  (including  any  sublease)  entered 
into  as  part  of  a  single  transaction  (or  a 
series  of  related  transactions),  the  lease 
term  includes  all  periods  described  in 
one  or  more  of  such  leases.  For  example, 
if  one  taxable  corporation  leases 
property  to  another  taxable  corporation 
for  a  20-year  term  and,  as  part  of  the 
same  transaction,  the  lessee  subleases 
the  property  to  a  tax-exempt  entity  for 
a  10-year  term,  then  the  lease  term  of 
the  property  for  purposes  of  section  168 
is  20  years.  During  the  period  of  tax- 
exempt  use.  the  prop)erty  must  be 
depreciated  under  the  alternative 
depreciation  system  using  the  straight 
line  method  over  the  greater  of  its  class 
life  or  25  years  (125  percent  of  the  20- 
vear  lease  term). 

(d)  i?eyoted  person.  For  purposes  of 
paragraph  (b)  of  this  section,  a  person  is 
related  to  the  lessee  if  such  person  is 
described  in  section  168(h)(4). 

(e)  Changes  in  status.  Section 
168(i)(5)  (changes  in  status)  applies  if  an 
additional  period  is  included  in  a  lease 
term  under  this  section  and  the  leased 
property  ceases  to  be  tax-exempt  use 
property  for  such  additional  period. 
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(f)  Example.  The  following  example 
illustrates  the  principles  of  this  section. 
The  example  does  not  address  common 
law  doctrines  or  other  authorities  that 
may  appK  to  cause  an  additional  period 
to  be  included  in  the  lease  term  or  to 
recharacterize  a  lease  as  a  conditional 
sale  or  otherwise  for  federal  income  tax 
purposes.  Unless  otherwise  indicated, 
parties  to  the  transactions  are  not 
related  to  one  another. 

Example.  Financial  obligation  with  respuct 
to  an  additional  period — (i)  Facts  X,  a 
taxable  corporation,  and  Y.  a  foreign  airline 
whose  income  is  not  subiect  to  United  States 
taxation,  enter  into  a  lease  agreement  under 
which  X  agrees  to  lease  an  aircraft  to  Y  for 
a  period  of  10  years  The  lease  agreement 
provides  that,  at  the  end  of  the  lease  period, 
Y  is  obligated  to  find  a  subsequent  lessee 
(replacement  lessee)  to  enter  into  a 
subsequent  lease  (replacement  lease)  of  th»: 
aircraft  from  X  for  an  additional  10-year 
period  The  provisions  of  the  lease  agreement 
require  that  any  replacement  lessee  be 
unrelated  to  Y  and  that  it  not  be  a  tax-exempt 
entity  as  defined  in  section  168(h)(2).  The 
provisions  of  the  lease  agreement  also  set 
forth  the  basir  tenns  and  conditions  of  the 
replacement  lease,  ini  luding  its  duration  and 
the  required  rental  payments.  In  the  event  Y 
fails  to  securv  a  replacement  lease,  tht  lease 
agreement  requires  Y  to  make  a  payment  to 
\  in  an  amount  determined  under  the  lease 
agreement. 

(ii)  Application  of  this  section.  The  lease 
agreement  between  X  and  Y  obligates  Y  to 
make  a  payment  in  the  event  the  aircraft  is 
not  leased  for  the  period  commencing  aftei 
the  initial  10-year  lea.se  period  and  ending  oi; 
the  date  the  replacement  lease  is  scheduled 
to  end,  Ac(  ordingiy.  pursuant  to  paragraph 
(b)  of  this  section,  the  term  of  the  lease 
between  X  and  Y  includes  such  additional 
period,  and  the  lease  term  is  20  years  for 
purposes  of  section  168. 

(iii)  Facts  modified  Assume  the  same  fact.s 
as  ill  paragraph  ii)  of  this  txumple.  except 
that  Y  is  required  to  guarantee  the  payment 
of  rentals  under  the  10-year  replacement 
lease  and  to  make  a  payment  to  X  equal  to 
the  present  value  of  any  excess  of  the 
replacement  lease  rental  payments  specified 
in  the  lease  agreement  between  X  and  Y.  ovei 
the  rental  payments  actually  agreed  to  be 
paid  by  the  replacement  lessee.  Pursuant  to 
paragraph  (b)  of  this  section,  the  term  of  the 
lease  between  X  and  Y  includes  the 
additional  period,  and  the  lease  term  is  20 
years  for  purpxjses  of  section  168. 

(iv)  Changes  in  ftatus  If.  upon  the 
conclusion  of  the  stated  duration  of  the  leas«- 
between  X  and  Y.  the  aircraft  either  is 
returned  to  X  nr  leased  to  a  replacement 
les.see  that  is  not  a  tax-exempt  entity  as 
defined  in  section  168(h)(2).  the  subsequent 
method  of  depret:iafion  will  be  determined 
pursuant  to  section  168(i)(5) 

(g)  Effective  date—{\)  In  general. 
Except  as  provided  in  paragraph  (g)(2] 
of  this  section,  this  section  applies  to 
leases  entered  into  on  or  after  April  20, 
1995, 


(2)  Special  rules.  Paragraphs  (b)(l)(iil 
and  (c)  of  this  section  apply  to  leases 
entered  into  after  April  26,  1996. 

Margaret  Miiner  Richardaon, 

Commissioner  of  Internal  Revenue. 

Approved:  March  26.  1996. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  «»6-10395  Filed  4-26-96:  8:45  ami 
BILUNO  CODE  OSO-OI-U 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  47 

(Notice  No.  821] 

Removal  of  Certain  Restrictions  on 
Importation  of  Defense  Articles  and 
Defense  Services  From  the  Russian 
Federation 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury 

ACTION:  Statement  of  policy 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
announcing  (1)  that  it  will  remove  the 
Russian  Federation  from  the  list  of 
countries  from  which  defense  articles 
and  defense  services  may  not  be 
imported  and  (2)  implementation  of 
restrictions  on  the  importation  of  certain 
firearms  and  ammunition  located  or 
manufactured  in  the  Russian  Federation 
or  previously  manufactured  in  the 
Soviet  Union  in  accordance  with  an 
agreement  between  the  United  States 
and  the  Russian  Federation  and  the 
guidance  of  the  Secretarv'  of  State 
regarding  matters  affecting  world  peace 
and  the  external  security  and  foreign 
policy  of  the  United  States  as  expressed 
in  a  letter  dated  April  5.  1996. 
DATES:  Removal  of  the  Russian 
Federation  from  the  list  of  proscribed 
countries  was  effective  April  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jo  Hughes,  Chief,  Firearms  and 
Explosives  Imports  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  2022b  (202-927-8320). 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  April  5,  1996.  the  Secretary  of 
State  advised  the  Director.  ATF.  that, 
under  the  authority  of  Section  38  of  the 
.\rms  Export  Control  Act  (AECA),  22 
use.  §  2778,  it  is  no  longer  the  policy 
of  the  United  States  to  deny  bcenses, 
other  approvals,  exports  and  imports  of 
defense  articles  and  defense  services 
destined  for  or  originating  in  the 
Russian  Federation  (Russia).  The  State 


Department  has  requested  that  the 
Director  implement  this  decision 
immediately  with  respect  to  his 
authority  over  imports  under  Section  38 
of  the  AECA  and  amend  the  regulation 
at  27  CFR  47.52(a)  to  reflect  this  change 
in  foreign  poUcy. 

The  State  Department  also  advised 
that  the  President  decided  to  negotiate 
an  agreement  writh  Russia  concerning 
the  export  of  munitions.  Carrying  out 
such  an  agreement  and  keeping  out 
unacceptable  types  of  munitions  from 
the  United  States  are  U.S.  foreign  policy 
concerns.  In  addition,  the  State 
Department  informed  ATF  that  an 
Agreement  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Russian  Federation 
on  exports  of  firearms  and  ammunition 
from  the  Russian  Federation  to  the 
United  States  of  America  (the 
Agreement)  was  signed  on  April  3, 
1996,  and  entered  into  force  on  that 
date.  On  this  basis,  the  State  Department 
advised  the  Department  of  the  Treasury 
that  Treasiuy  should  exercise  the 
authority  delegated  to  it  under  Section 
38  of  the  AECA  by  denying  appUcations 
to  import  firearms  and  ammunition 
located  or  manufactured  in  Russia  or 
previously  manufactured  in  the  Soviet 
Union  that  would  be  inconsistent  with 
the  Agreement.  The  State  Department 
advised  Treasury  that  the  foregoing  did 
not  apply  to  conditional  imports  of 
firearms  and  ammunition  which  would 
serve  as  samples  for  purposes  of 
determining  whether  the  items  are  of  a 
type  authorized  for  importation  under 
the  Agreement. 

The  Agreement  provides  that  Russia 
shall  not  allow  the  exportation  to  the 
United  States  of  (1)  firearms  other  than 
those  specified  on  Annex  A  to  the 
Agreement;  and  (2)  ammunition 
specified  in  Aimex  B  to  the  Agreement. 
Nine  handguns  and  29  rifles  are  listed 
in  Annex  A.  One  type  of  ammunition  is 
listed  in  Annex  B.  The  Agreement  also 
provides  that  new  types  of  firearms  and 
ammunition  manufactured  after 
February  9, 1996,  may  not  be  exported 
by  Russia  under  the  Agreement  unless 
the  parties  agree  in  writing  to  amend  the 
Agreement  accordingly.  The  Agreement 
is  published  in  its  entirety  at  the  end  of 
this  notice. 

ATF  has  taken  or  will  take  the 
following  actions  to  implement  the 
above: 

(1)  ATF  will  remove  Russia  from  the 
list  of  countries  from  which  defense 
articles  and  defense  services  may  not  be 
imported  into  the  United  States.  A 
Treasury  Decision  amending  §  47.52(a) 
to  reflect  this  action  will  be  published 
in  the  near  future. 


(2)  ATF  will  approve  applications  to 
import  defense  articles  and  defense 
services  from  Russia  in  accordance  with 
the  guidance  contained  in  the  April  5, 
1996,  letter  from  the  Department  of 
State.  Consistent  with  that  letter,  only 
firearms  listed  in  Annex  A  of  the 
Agreement  will  be  approved  for 
importation  from  Russia.  Surplus 
military  curio  or  relic  firearms 
manufactured  or  located  in  Russia  or 
previously  manufactured  in  the  Soviet 
Union  will  not  be  approved  for 
importation  under  27  CFR  47.52(d) 
unless  the  firearms  are  listed  in  Annex 
A  of  the  Agreement.  Applications  to 
import  from  Russia  ammunition  Hsted 
in  Annex  B  will  not  be  approved. 

(3)  ATF  will  not  approve  applications 
to  import  from  any  country  or  territory 
firearms  and  ammunition  manufactured 
in  Russia  or  previously  manufactured  in 
the  Soviet  Union  that  would  be 
inconsistent  with  the  the  Agreement. 

(4)  Firearms  that  are  subject  to  the 
AECA  and  the  Agreement  include  any 
nonautomatic,  semiautomatic,  or 
automatic  firearm  to  caliber  .50 
(12.7mm)  inclusive,  other  than  a 
sporting  shotgun,  and  any  component  or 
part  for  such  firearms. 

(5)  Prior  to  approval  of  an  application 
to  import  firearms  and  ammunition 
located  or  manufactured  in  Russia  or 
previously  manufactured  in  the  Soviet 
Union,  ATF  may  require  the  conditional 
importation  of  a  sample  of  the  firearm 
or  ammunition  for  examination  to 
determine  whether  it  is  of  a  type  that 
may  be  approved  for  importation 
consistent  with  the  Agreement. 

(6)  For  purposes  of  the  AECA,  the 
term  "United  States"  is  defined  in  27 
CFR  47.11  and  includes  Customs  ^ 
bonded  warehouses  (CBVVs)  and  foreign 
trade  zones  (FTZs).  Article  8  of  the 
Agreement  provides  that  the  Agreement 
shall  not  affect  the  fulfillment  of 
contracts  with  respect  to  firearms  or 
ammunition  entered  or  withdrawn  from 
warehouse  for  consumption  in  the 
United  States  on  or  before  Februar>'  9, 
1996.  This  means  that  firearms  and 
ammunition  entered  into  a  CBW  or  FTZ 
prior  to  February  9,  1996,  that  otherwise 
could  not  be  imported  under  the 
restrictions  set  out  above  have  been 
imported  within  the  meaning  of  Section 
38  of  the  AECA  and  are  not  subject  to 
such  restrictions, 

[7)  Permits  authorizing  the 
importation  of  firearms  and  ammunition 
whose  exportation  to  the  United  States 
is  prohibited  under  the  Agreement,  with 
the  exception  of  those  to  which 
paragraph  (6)  are  applicable,  are  hereby 
revoked.  As  required  by  27  CFR 
47.44(d),  the  revoked  import  permits 
must  be  returned  to  the  Firearms  and 


Explosives  Imports  Branch,  ATF. 
immediately.  Pursuant  to  27  CFR 
47.44(c),  holders  of  such  permits  may, 
within  30  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
make  a  written  request  for  an 
opportunity  to  present  additional 
information  and  to  have  a  full  review  by 
the  Director.  Any  such  requests  will  be 
referred  to  the  Etepartment  of  State,  as 
appropriate,  for  its  guidance  on  matters 
affecting  world  peace  and  the  external 
security  and  foreign  policy  of  the  United 
States. 

Compliance  With  5  U.S.C  Chapter  8 

In  accordance  with  5  U.S.C.  808(2), 
ATF  has  found  that,  consistent  with 
guidance  from  the  Department  of  State 
and  for  reasons  of  the  foreign  policy  of 
the  United  States,  notice  and  public 
procedure  under  5  U.S.C.  801  are 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest. 

Text  of  Agreement;  Agreement  Between  the 
Government  of  the  United  States  of  America 
and  the  Government  of  the  Russian 
Federation  on  Exports  of  Firearms  and 
Ammunition  From  the  Russian  Federation  to 
the  United  States  of  America 

The  Government  of  the  United  States  of 
America  and  the  Government  of  the  Russian 
Federation,  hereinafter  referred  to  as  the 
"Parties," 

In  the  context  of  removing  a  number  of 
existing  restrictions  on  the  importation  into 
the  United  States  of  firearms  and 
ammunition  from  the  Russian  Federation: 

Recognizing  the  foreign  policy  interest  of 
the  Parties  in  expanding  trade  in  firearms 
and  ammunition  between  the  United  States 
and  the  Russian  Federation  in  a  manner 
compatible  with  domestic  security: 

Recognizing  the  intention  of  the  United 
States  of  America  that  United  States  policy 
with  respect  to  access  to  the  United  States 
market  for  firearms  and  ammunition  be 
applied  in  a  nondiscriminatory  manner  to  all 
of  its  trading  partners: 

Wishing  to  promote  trade  and  cooperation 
on  an  equal  and  mutually  beneficial  basis 
between  the  United  States  and  the  Russian 
Federation  and  to  expand  economic 
opportunities  in  the  two  countries; 

Have  agreed  as  follows: 
.Article  1:  Definitions 

The  following  definitions  apply  to  this 
Agreement: 

(a)  "Ammunition"  means  any  ammunition, 
cartridge  case,  primer,  bullet,  or  propellent 
powder  designed  for  use  in  any  firearm 

(b)  "Firearm"  means  any  nonautomatic. 
semiautomatic,  or  automatic  firearm,  to 
caliber  .50  (12.7  mm)  inclusive  other  than  a 
shotgun,  or  any  component  or  part  for  such 
firearm 

(c|  "New  model  ammunition"  means  a 
type  of  ammunition  the  manufacture  of 
which  began  after  Februarv'  9.  1996. 

(d1  "New  model  firearm"  means  a  type  of 
firearm  the  manufacture  of  which  t>egan  after 
February  9, 1996. 


Article  2:  Firearms  and  Ammunition  Export 
Prohibitions 

The  Government  of  the  Russian  Federation 
shall  not  allow  the  exportation  from  the 
Russian  Federation,  destined  to  the  United 
States,  of  the  following  firearms  and 
ammunition: 

(al  any  firearm,  including  any  new  model 
firearm,  except  a  firearm  described  in  Annex 
A  to  this  Agreement: 

(b)  ammunition  descrit>ed  in  Annex  B  to 
this  Agreement:  and 

(c)  new  model  ammunition. 

Article  3:  Consultations 

(a|  Each  Party  shall  provide  to  the  other 
Party,  on  request,  information  necessary  for 
the  implementation  and  enforcement  of  this 
Agreement.  A  Party  shall  keep  confidential 
all  information  received  from  the  other  Party 
that  is  designated  by  the  providing  Party  as 
confidential  and  shall  not  provide  it  to  any 
other  government  or  any  private  person 
without  the  providing  Party's  written 
consent. 

(b)  The  Parties  agree  to  consult  promptly, 
not  later  than  30  days  after  receipt  of  a 
request  from  either  Party,  regarding  any 
matter  concerning  this  Agreement. 

(c)  At  any  time,  either  Party  may  propose 
that  a  firearm  be  added  to  or  deleted  from 
.Annex  A  or  that  ammunition  be  added  to  or 
deleted  from  Annex  B  The  Parties  shall 
consult  promptly  regarding  such  a  proposal 
and  may  amend  either  .Annex  by  written 
agreement  of  the  Parties 

(d)  Where  a  question  arises  as  to  whether 

a  particular  firearm  or  ammunition  is  subject 
to  the  export  prohibition  in  Article  2.  the 
Parties  shall  consult  promptly  The  firearm  or 
ammunition  shall  be  subiect  to  the  export 
prohibition  pending  resolution  of  the  matter. 

Article  4:  Construction 

Nothing  in  this  Agreement  shall  be 
construed  to  affect  the  applicability  to 
firearms,  ammunition,  or  other  products  of 
the  laws  and  regulations  of  the  United  States 
or  the  Russian  Federation  imposing 
restrictions  or  requirements  on  importation. 

.Article  5:  Actions  To  Ensure  the 
Effectiveness  of  this  .Agreement 

Either  Party  ma\  take  an\  action,  as 
provided  in  its  laws  dnd  regulations. 
necessar\'  to  ensure  the  effetniveness  of  this 
.Agreement. 
Article  6:  Emergency  Actions 

If  the  Government  of  the  I  nited  States 
determines  that  the  actual  or  prospective 
importation  of  any  firearm  described  in 
'  Annex  A  or  ammunition  other  than  that 
described  in  .\nnp\  B  is  causing  or  thir-atrns 
to  cause  damage  to  the  domestic  security  of 
the  United  States,  the  (iovernment  of  the 
United  States  reserves  the  right  to  take  anv 
measure  it  deems  appropriate  consistent  with 
the  Agreement  on  Trade  Relations,  signed 
between  the  Union  ot  Soviet  Sociaiist 
Republics  and  the  United  States  o!  Amenta 
at  W'ashington  on  lune  1.  1990  as  amended, 
brought  into  force  between  the  t  nited  .States 
of  .\merica  and  the  Russian  Federation 
pursuant  to  an  exchange  of  notes  on  lune  17. 
1992.  The  Government  of  the  United  States 
shall  consult  with  the  Government  ot  the 
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Russian  Federation  prior  to  taking  aiiv  suth 
measure.  It  prior  ancl  pronipl  consultations 
are  not  possible  because  ut  an  emer)<ency 
situation,  the  (kivernnifnt  of  the  Lnited 
States  shall  ton.sult  with  the  Covernmenl  of 
the  Russian  Federation  as  so<jn  as  possible 
after  takinn  the  nieasure 
Article  7  Amendments 

This  .^lyef  ment  may  be  amended  bv 
written  ajireement  of  the  Parties. 

Article  8:  No  Effect  on  .Articles  in  U.S. 
Customs  Territorv 

This  Agreement  shall  not  affect  the 
fulfillment  of  contracts  with  r»'spect  to 
firearms  or  ammunition  entered  or 
withdrawn  from  warehouse  for  consumption 
in  the  I  nited  States  on  or  bt^fore  Febniarv'  'J. 
1996 

■Article  9:  Annexes.  Entrv  into  Force. 
Termination 

(a)  The  .Annexes  to  this  .Agreement  are  an 
integral  p.irt  of  this  .Agreement. 

(b)  This  Agreement  shall  enter  into  force 
upon  the  date  of  its  signature  bv  both  Parties 

(c)  Either  Party  may  terminate  this 
.Agreement  by  prnviding  written  notification 
to  the  other  Party  at  least  twelve  months 
prior  to  the  date  of  termination. 

Done  at  Washington  on  .April  3.  1996.  in 
duplicate,  in  the  English  and  Russian 
languages,  both  texts  being  equally  authentii 

signature 

Ira  Shapiro. 

Ambassador.  Senior  diunsel,  Stffiotiator. 

Office  of  the  I '  S  Trade  BrpresenUtivc 

For  the  Ciovernment  of  the  I  nited  States  ol 
America. 

signature 

Gennadiy  Yanpolskv. 

Deputy  Chairman.  Statr  Committee  on 

Defense  Industry  Hranches 

For  the  Clovemmenl  of  the  Russian 
Federation 

Anatx  A 

Firearms  Permitted  to  He  Imported  into  the 
United  States  from  the  Russian  Federation 

Pistols/ Revolvers 

1   German  Model  P0«  Pistol 

Z   IZH  :14M    22  caliber  Target  Pistol 

1  IZH  JSM,   22  caliber  Target  Pistol 
4.  Mauser  Model  1K96  Pistol 

5   MC;-=i7-l  Pistol 

6.  MC.-1-5  Pist.il 

7   Polish  Vis  Model  35  Pistol 

8.  Soviet  Nagdiit  Revolver 

9  TOZ  35.  22  calilx'r  Target  Pistol 

Rifles 

1.  BARS-4  Bolt  Action  turbine 

2  Biathlon  Target  Rifle.  22LR  caliber 

3  British  Enfield  Rifle 

4  CM2.   22  calilxT  Target  Rifle  (also 
known  as  SM2, 

.22  caliber) 

5  German  Mcnlel  98K  Rifle 

6  German  Model  G41  Rifle 

7  German  Model  G4  !  Rifle 

8  IZH-94 

4   L(lS-7  Bolt  Action  Kifle 


10. 

11 
12. 
13 
14. 
15 
16. 
17. 
18 
19 
20 
21. 
22. 
23. 
24 
25 
26. 
27. 
28. 
29. 
Rifle 


MC-7-07 

MC-18-3 

MC- 19-07 

MC-105-01 

MC-1 12-02 

MC-n3-02 

MC-1 15-1 

MC-1 25/1 27 

MC-1 26 

MC-1 28 

Saiga  Rifle 

Soviet  Model  38  Carbine 

.Soviet  Model  44  Carbine 

Soviet  Model  91/30  Rifle 

TOZ  18.  22  caliber  Bolt  Action  Rifle 

TOZ  55 

TOZ  78 

Ural  Target  Rifle.  .22LR  caliber 

VEPR  Rifle 

Winchester  Model  1895,  Russian  Model 


Annex  B 

Ammunition  Prohibited  from  Being  Imported 
into  the  United  States  from  the  Russian 
Federation 

1.  7.62X25mm  caliber  (also  known  as 
7  63X25mm  caliber  or  .30  Mauser) 

Authority  and  Issuance 

This  notice  is  issued  under  the  authority  in 
22  r.S.C.  2778. 

Approved:  April  19.  1996. 
|ohn  W.  Magaw. 
Director. 
|FR  Doc.  96-10361  Filed  4-24-96;  4:32  pm] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Pans  11,  50.  302.  356,  631,  632. 
633.  634,  635,  653.  769,  770,  771,  772, 
776,  777.  785,  786,  787,  788,  789.  and 
7t1 

Removal  of  Regulations 

AQENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
Code  of  Federal  Regulations  (CFR)  to 
remove  unnecessary  and  obsolete 
regulations.  As  a  result  of  new 
legislation,  absence  of  funding,  and 
review  in  accordance  with  the 
President's  regulatory  reinvention 
initiative,  the  Secretary  has  determined 
that  these  regulations  are  no  longer 
needed  or  will  become  unnecessary  in 
the  future.  The  Secretary  takes  this 
action  to  remove  the  regulations  from 
the  CFR. 

EFFECTIVE  DATE:  Parts  11,  302.  358,  631, 
632,  633,  634.  635,  653, 785. 786, 787. 
788,  789.  and  791  are  removed  effective 
•May  29,  1996.  Parts  50,  769,  771,  772, 
and  777  are  removsd  effective  October 
1.  1996.  Parts  770  and  776  are  removed 
effective  October  1.  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  U.S.  Department  of 
Education,  Room  5112.  FB-10.  600 
Independence  Avenue,  SW.. 
Washington.  DC  20202-2241. 
Telephone:  (202)  401-8300.  Individuals 
who  use  a  tolecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRSj  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  President 
Chnton's  memorandum  of  March  4, 
1995,  titled  "Regulatory  Reinvention 
Initiative."  directed  heads  of 
departments  and  agencies  to  review  all 
existing  regulations  to  eliminate  those 
that  are  outdated  and  modify  others  to 
increase  flexibility  and  reduce  burden. 
The  Department  has  undertaken  a 
thorough  review  of  its  existing 
regulations  and  has  identified  the 
regulations  removed  by  this  document 
as  obsolete  or  unnecessary.  Additional 
obsolete  and  unnecessary  regulations 
were  previously  removed  on  May  23, 
1995  (60  FR  27223)  as  part  of  the 
Regulatory  Reinvention  Initiative.  Based 
on  this  review,  the  Secretary  also 
withdraws  the  notice  of  proposed 
rulemaking  issued  for  34  CFR  Part  50  on 
March  1,  1993  (58  FR  11924). 

The  regulations  t)eing  removed  are  no 
longer  necessary  to  administer  the 

[)rogram,  have  been  superseded  by  new 
egislation,  or  were  issued  to  implement 
a  program  that  is  no  longer  funded.  To 
the  extent  that  regulations  are  needed  to 
implement  new  legislation,  they  will  be 
issued  separately  from  this  document. 
Any  determination  to  issue  new 
regulations  will  be  carefully  considered 
to  ensure  that  it  is  consistent  with  the 
President's  regulatory  reform  efforts  and 
theprinciples  in  Executive  Oder  12866. 

The  Department  is  continuing  to 
review  its  other  existing  regulations 
thoroughly  in  consultation  with  its 
customers  and  partners.  To  the  extent 
the  Secretary  ca^  identify  further 
opportunities  for  rwfjulatory  reinvention, 
the  Secretary'  will  propose  appropriate 
amendments  to  revise  or  eliminate 
outdated  provisions,  reduce  burden,  and 
increase  flexibility- 
Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  SecrtsJary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these  regulations 
merely  reflect  statutory  changes  and 
remove  unnecessary  and  obsolete 
regulatory  provisions.  Removal  of  the 
regulations  does  not  establish  or  affect 
substantive  policy.  Therefore,  the 


Secretary  has  determined,  pursuant  to  5 
U.S.C.  553(b)(B),  that  public  comment  is 
unnecessary  and  contrary  to  the  public 
interest. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

Based  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sub)ects 

34  CFR  Part  11 

Administrative  practice  and 
procedure.  Advisory  committees. 

34  CFR  Part  50 

Cultural  exchange  programs.  Foreign 
residence  requirements,  Reporting  and 
recordkeeping  requirements. 

34  CFR  Part  302 

Education  of  handicapped, 
Elementary  and  secondary  education, 
Grant  programs-education. 

34  CFR  Part  358 

Education  of  handicapped. 
Educational  research.  Grant  programs- 
education. 

34  CFR  Part  631 

Colleges  and  universities.  Grant 
programs-education.  Student  aid. 

34  CFR  Part  632 

Colleges  and  universities,  Grant 
programs-education.  Student  aid. 

34  CFR  Part  633 

Colleges  and  universities.  Grant 
programs-education,  Student  aid. 

34  CFR  Part  634 

Colleges  and  universities.  Grant 
programs-education,  Student  aid. 

34  CFR  Part  635 

Colleges  and  universities.  Grant 
programs-education.  Student  aid. 

34  CFR  Part  653 

Grant  programs-education,  Student 
aid.  Teachers. 

34  CFR  Part  769 
Grant  programs-education.  Libraries 

34  CFR  Part  770 
Grant  programs-education ,  Libraries. 


34  CFR  Part  771 

Grant  programs-education,  Libraries. 
34  CFR  Part  772 

Grant  programs-education.  Libraries. 
34  CFR  Part  776 

Grant  programs-education,  Libraries. 
34  CFR  Part  777 

Grant  programs-education.  Libraries. 
34  CFR  Part  785 

Educational  research.  Grant  programs- 
education. 

34  CFR  Part  786 

Adult  education,  Colleges  and 
universities.  Educational  research.  Grant 
programs-education.  Elementary  and 
secondary  education. 

34  CFR  Part  787 

Educational  research.  Grant-programs 
education.  Teachers. 

34  CFR  Part  788 

Educational  research,  Grant  programs- 
education.  States, 

34  CFR  Part  789 

Educational  research.  Elementary  and 
secondary  education.  Grant  programs- 
education.  Private  schools. 

34  CFR  Part  791 

Elementary  and  secondary  education. 
Grant  programs-education.  Students. 

Dated:  April  23.  1996. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

numbers  do  not  apply) 

For  reasons  stated  in  the  preamble, 
under  the  authority  at  20  U.S.C.  1221e- 
3,  the  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by 
removing  Parts  11,50,302,358,631, 
632, 633, 634,  635, 653, 769, 770. 771, 
772,  776.  777,  785,  786, 787, 788,  789, 
and  791. 
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BILLING  CODE  400»-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI57-01-710Sa.  WI58-01-n06a,  WI59-01- 
7107a;  FRL-6424-Z] 

Approval  and  Promulgation  of  Stale 
Impiementation  Plan;  Wisconsin; 
Gasoline  Storage  Tank  Vent  Pipe, 
Traffic  Marking  Materials,  and  Solvent 
Metal  Cleaning  SIP  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  appronng. 
through  the  direct  final  procedure, 
revisions  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  ozone 
that  were  submitted  on  February  1 7 , 
1995  and  April  12,  1995.  These' 
revisions  require  the  control  of  volatile 
organic  compound  (VOC)  emissions 
from  the  following  sources;  gasoline 
storage  tanks,  the  application  of  traffic 
marking  materials,  and  solvent  metal 
cleaning  operations.  These  regulations 
were  submitted  to  generate  reductions 
in  VOC  emissions,  which  the  State  will 
use  to  fulfill  the  15  percent  requirement 
of  the  amended  Clean  Air  Ad.  In  the 
proposed  rules  section  of  this  Federal 
Register,  the  EPA  is  proposing  approval 
of.  and  soliciting  comments  on.  these 
requested  SIP  revisions.  If  adverse 
comments  are  received  on  this  action , 
the  EPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
response  to  this  action  in  a  final  rule  on 
the  related  proposed  rule,  which  is 
being  published  in  the  proposed  rules 
section  of  this  Federal  Register  A 
second  public  comment  period  will  not 
be  held.  Parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  This  approval  makes 
federally  enforceable  the  Stated  rules 
that  have  been  incorporated  b\ 
reference. 

DATES:  This  action  will  be  effective  June 
28,  1996.  unless  adverse  comments  are 
received  by  May  29.  1996  If  the 
effective  date  is  delayed,  timeh  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section.  .\ir 
Toxics  and  Radiation  Branch  (.M-18}). 
U.S.  Environmental  Protection  .\pency. 
77  West  Jackson  Boulevard.  Chicago. 
Ilhnois  60604. 

Copies  of  the  proposed  SIP  revision 
and  EPA's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division,  77  West  Jackson 
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Boulevard.  Chicago.  Illinois  60604. 
(Please  telephone  Douglas  Aburano  at 
(312)  353-6960  before  visiting  the 
Region  5  Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano.  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-IBI),  U.S.  Environmental 
Protection  Agency.  Region  5.  Chicago. 
Illinois  60604.  (312)  353-6960. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(b)  of  the  Clean  Air  Act.  as 
amended  on  November  15.  1990.  sets 
forth  the  requirements  for  ozone 
nonattainment  areas  that  have  been 
classified  as  moderate  or  above.  Section 
182(b)(1)(A)  requires  those  States  with 
ozone  nonattainment  areas  classified  as 
moderate  or  above  to  submit  plans  to 
reduce  VOC  emissions  by  at  least  15 
percent  from  the  1990  baseline 
emissions.  The  1990  baseline,  as 
described  by  EPA's  emission  inventory 
guidance,  is  the  amount  of 
anthropogenic  VOC  emissions  emitted 
on  a  typical  summer  day.  As  a  part  of 
its  15  percent  plan,  the  State  of 
Wisconsin  has  developed  and  adopted 
rules  to  reduce  the  VOC  emissions  from 
gasoline  storage  tanks,  the  application  of 
traffic  marking  materials,  and  solvent 
metal  cleaning  operations  in  those  areas 
of  the  State  that  are  classified  as 
moderate  or  higher. 

II.  Evaluation  of  State  Submittal 

On  November  15.  1993.  the  State  of 
Wisconsin  submitted  its  proposed  15 
percent  plan.  The  15  percent  plan 
submittal  was  followed  by  several 
submittals  that  are  the  actual  regulations 
that  will  achieve  the  reductions 
required  by  the  15  percent  plan.  The 
State's  regulations  are  summarized 
below. 

A.  Gasoline  Storage  Tank  Vent  Pipe 
Rule~NR  420.035 

Wisconsin  submitted  this  regulation 
to  the  EPA  on  February  17,  1995  and 
supplemented  it  on  June  14,  1995.  as  a 
SIP  revision  under  the  signature  of  the 
Governor's  designee.  The  EPA  found 
this  rule  to  be  complete  in  a  letter  to 
Donald  Theiler.  Director  of  WDNR's 
Bureau  of  Air  Management,  dated  )une 
29.  1995.  The  WDNR  followed  the 
required  legal  procedures  for  adopting 
this  rule  which  are  prerequisites  for 
EPA  to  consider  including  this  rule  in 
Wisconsin's  federally  enforceable  ozone 
SIP.  A  public  hearing  for  this  rule  was 
held  on  January  12,  1994. 

Wisconsin  has  adopted  a  rule  that 
requires  gasoline  storage  tanks  with  a 


storage  capacity  of  2,000  gallons,  or 
greater,  to  install  pressure  vacuum 
valves  on  the  vent  pipes.  Evaporative 
emissions  will  readily  escape  through 
the  gasoline  storage  tank  vent  pipe  if  the 
pipe  has  no  control  device  to  prevent 
this.  These  pressure  vacuum  valves  will 
control  evaporative  VOC  emissions  from 
the  storage  tanks. 

B.  Traffic  Marking  Materials  Hule—NR 
422.17 

Wisconsin  submitted  this  regulation 
to  EPA  on  April  12,  1995  and 
supplemented  it  on  June  14.  1995,  as  a 
SIP  revision  under  the  signature  of  the 
Governor's  designee.  The  EPA  found 
this  rule  to  be  complete  in  a  letter  to 
Donald  Theiler,  Director  of  WDNR's 
Bureau  of  Air  Management,  dated  June 
29,  1995.  The  WDNR  followed  the 
required  legal  procedures  for  adopting 
this  rule,  which  are  prerequisites  for 
EPA  to  consider  including  this  rule  in 
Wisconsin's  federally  enforceable  ozone 
SIP.  A  public  hearing  for  this  rule  was 
held  on  January  12. 1994. 

The  emission  of  VOCs  from  the 
application  of  traffic  marking  materials 
onto  paved  surfaces  occurs  during  the 
drying  of  the  markings  themselves  or 
from  the  drying  of  the  adhesives  used  to 
affix  the  traffic  markings.  The  State  of 
Wisconsin  has  adopted  a  rule  that  will 
limit  the  VOC  content  of  the  traffic 
marking  materials  that  are  liquid  or 
limit  the  amount  of  VOCs  that  can  be 
emitted  per  mile  of  traffic  marking 
applied  for  solid  materials. 

C.  Solvent  Metal  Cleaning  Rule—NR 
423.03 

Wisconsin  submitted  this  regulation 
to  EPA  on  April  12, 1995  and 
supplemented  it  on  June  14,  1995,  as  a 
SIP  revision  under  the  signature  of  the 
Governor's  designee.  The  EPA  found 
this  rule  to  be  complete  in  a  letter  to 
Donald  Theiler,  Director  of  WDNR's 
Bureau  of  Air  Management,  dated  June 
29,  1995.  The  WDNR  followed  the 
required  legal  procedures  for  adopting 
this  rule  which  are  prerequisites  for 
EPA  to  consider  including  this  rule  in 
Wisconsin's  federally  enforceable  ozone 
SIP.  A  public  hearing  for  this  rule  was 
held  on  January  12,  1994. 

The  State  of  Wisconsin  currently  has 
a  solvent  metal  cleaning  rule  in  place 
and  this  rule  has  been  approved  into  the 
State's  SIP  as  representing  reasonably 
available  control  technology  (RACT)  for 
this  source  category.  In  order  to  obtain 
additional  reductions  that  would  be 
creditable  towards  the  State's  15  percent 
plan,  the  State  has:  Added  the  category 
of  wipe  cleaning  to  the  types  of  actions 
that  require  control  under  this  rule  (NR 
423.02(10).  NR  423.03(7));  established 


control  technique  requirements  beyond 
those  considered  to  be  RACT  (NR 
423.03(3)  (h)  to  (j),  NR  423.03(4)  (n)  to 
(r),  NR  423.03  (h)  to  (j).  NR  423.03(6)(a) 
8  and  9):  added  a  provision  that  requires 
sources  to  also  consider  throughput  on 
the  applicability  of  size  exemption 
cutoffs  (NR  423.03(2)  (c)  to  (f)); 
established  more  extensive 
recordkeeping  requirements  (NR 
423.03(10));  and  established  a  revised 
compliance  schedule  (NR  423.03(8)). 

More  detailed  analyses  of  the  State's 
submittals  are  available  at  the  Regional 
Office  listed  above.  In  determining  the 
approvability  of  these  VOC  rules,  EPA 
evaluated  the  rules  for  consistency  with 
Federal  requirements,  including  Section 
110  and  Part  D  of  the  Clean  Air  Act. 

III.  Final  Rulemaking  Action 

The  EPA  approves  Wisconsin's  rules 
for  Gasoline  Storage  Tank  Vent  Pipes, 
the  Application  of  Traffic  Marking 
Materials,  and  Solvent  Metal  Cleaning 
thereby  making  these  rules  federally 
enforceable. 

Because  EPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
June  28, 1996.  However,  if  we  receive 
adverse  comments  by  May  29, 1996. 
EPA  will  publish  a  document  that 
withdraws  this  action. 

rV.  Miscellaneous 

A.  Applicability  To  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  PR 
2214),  as  revised  by  a  July  10,  1995 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 


that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246.256-66(1976). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetarj'  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
goverrmients  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

E.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  28.  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  [See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air  pollution 
control.  Hydrocarbons,  IncorpKjration  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  6, 1995. 
Valdas  V.  Adunkus, 
Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

Subpart  YY— Wisconsin 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.2570  is  amended  by 
adding  paragraphs  (c)  (84).  (85).  and  (86) 
to  read  as  follows: 

§  52.2570    Identification  of  plan. 

♦        *        *        •        • 

(c)*   *   * 

(84)  A  revision  to  the  ozone  State 
Implementation  Plan  (SIP)  was 
submitted  by  the  Wisconsin  Department 
of  Natural  Resources  on  Februar>'  17. 
1995.  and  supplemented  on  June  14. 
1995.  This  revision  consists  of  a  volatile 
organic  compound  regulation  that 
requires  controls  for  gasoline  storate 
tank  vent  pipes. 

(i)  Incorporation  by  reference.  The 
following  section  of  the  Wisconsin 
Administrative  Code  is  incorporated  by 
reference. 

(A)  NR  420.035  as  created  and 
published  in  the  (Wisconsin)  Register. 
July.  1994,  No.  463,  effective  August  1. 
1994. 

(85)  A  revision  to  the  ozone  State 
Implementation  Plan  (SIP)  was 
submitted  by  the  Wisconsin  Department 
of  Natural  Resources  on  April  12.  1995. 
and  supplemented  on  June  14,  1995, 
and  January  19, 1996.  This  revision 
consists  of  a  volatile  organic  compound 
regulation  that  requires  the  control  of 
emissions  from  traffic  markings. 

(i)  Incorporation  by  reference.  The 
following  section  of  the  Wisconsin 
Administrative  Code  is  incorporated  by 
reference. 

(A)  NR  422.02(16e).  (42q).  (42s)  and 
(47m)  as  created  and  published  in  the 


(Wisconsin)  Register,  July,  1994,  No. 
463.  effective  August  1.  1994. 

(B)  NR  422.17  as  created  and 
published  in  the  (Wisconsin)  Register. 
July,  1994.  No.  463.  effective  August  1 
1994. 

(86)  A  revision  to  the  ozone  State 
Implementation  Plan  (SIP)  was 
submitted  by  the  Wisconsin  Department 
of  Natural  Resources  on  April  12.  1995, 
and  supplemented  on  June  14.  1995, 
and  January  19,  1996.  This  revision 
consists  of  a  volatile  organic  compound 
regulation  that  requires  additional 
controls  on  solvent  metal  cleaning 
operations.  This  rule  is  more  stringent 
than  the  RACT  rule  it  is  replacing 

(i)  Incorporation  by  reference.  The 
following  section  of  the  Wisconsin 
Administrative  Code  is  incorporated  by 
reference. 

(A)  NR  423.02(10)  as  renumt)ered 
from  NR  423.02(9).  amended  and 
published  in  the  (Wisconsin)  Register. 
August.  1994.  No.  464.  effective 
September  1.  1994.  NR  423.02(11)  as 
renumbered  from  NR  423.02(10)  and 
published  in  the  (Wisconsin)  Register. 
August,  1994,  No.  464,  effective 
September  1.  1994.  NR  423.02(9)  and 
(12)  as  created  and  published  in  the 
(Wisconsin)  Register.  August.  1994.  No 
464.  effective  September  1.  1994 

(B)  NR  423.03  as  created  and 
published  in  the  (Wisconsin)  Register. 
August.  1994.  No.  464.  effective 
September  1.  1994. 

(C)  NR  425.03(12)(a)7.  as  amended 
and  published  in  the  (Wisconsin) 
Register,  August.  1994.  No.  464. 
effective  September  1.  1994. 

•         •         •         »        • 

;FR  Dcx.  96-10431  Filed  4-26-96.  8  45  am) 
BILLING  COOC  6S«0-S(M> 


40  CFR  Part  300 
[FRL-6461-41 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Ptan  National  Prioritios  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deletion  Gallaway  Pits 
Superfimd  Site,  in  Fayette  County. 
Tennessee  from  the  National  PnoriUes 
List.  

SUMIiARY;  The  Environmental  Protection 
.^gencv  (EPA)  Region  4  announces  the 
deletion  of  the  Gallaway  Pits  Site  from 
the  National  Priorities  List  (NPL), 
(Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)).  EPA  and  the  State  have 
determined  that  all  appropriate  Fund-financed 
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Gnanced  responses  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended,  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moveover,  EPA 
and  the  State  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare  and  the  environment. 
This  deletion  does  not  preclude  future 
action  under  Superfund. 
EFFECTIVE  DATE:  May  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  West.  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
Region  4,  North  Superfund  Remedial 
Branch.  345  Courtland  Street,  N.E.. 
Atlanta,  Georgia  30365,  (404)  347-7791, 
extension  2033. 

SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is:  Callaway 
Pits  Superfund  Site,  in  Fayette  County, 
Tennessee. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  February  22, 
1996,  {FR-5428-2).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  March  22,  1996.  EPA 
received  no  comments. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risic  to  the  public 
health,  welfare  and  the  environment 
and  it  maintains  the  NPL  as  the  list  of 
those  sites.  Any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  in  the  future.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  Hability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

Lisl  of  Subjects  in  40  CFR  Part  300 

Environmental  protet;tion,  Air 
pollution  control,  Chemicals,  Hazardous 
Waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  and  Water  supply 

Dated:  .\pril  4.  199fc. 
Phyllis  P.  Harris, 

Acting  n(fput\  Regional  Administrator.  US 
EPA  Hegion  4 

For  reasons  sot  out  in  the  preamble, 
40  CFR  Part  300  is  amended  as  follows: 

PART  300— [AMENDED] 

The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1321(c)(.?);  42  I!  S.f: 
96{)1-96.S7;  E.O   12777,  S6  FR  547S7.  i  CFR. 
1991  Q)mp  .  p;J51.E.()   12580,52  FK  2923. 
3  CFR.  1987(x>mp..  p   19J. 


Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Callaway 
Pits  Superfund  Site,  in  Fayette  County, 
Termessee. 

(FR  Doc.  96-10105  Filed  4-26-96;  8:45  am] 

BIUJNO  COOE  M60-6O-P 


40  CFR  Part  300 
[FRL-64«3-«] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  a  site  from 

the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  29th  and  Mead  Ground  Water 
Contamination  Site  located  in  Wichita, 
Kansas,  from  the  National  Priorities  List 
(NPL).  The  NPL  is  Appendix  B  of  40 
CFR  part  300.  Part  300  is  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  In  light  of 
the  planned  State  action  in  this  case. 
EPA  finds  that  no  further  response 
under  CERCLA  is  appropriate.  The  Site 
is  instead,  in  a  pilot  project,  deferred  to 
the  State  of  Kan.sas  and  will  be 
addressed  by  the  Kansas  Department  of 
Health  and  Environment  (KDHE). 
Deletion  under  this  approach  does  not 
indicate  that  the  cleanup  has  been 
completed,  but  rather  that  no  further 
Superfund  involvement  is  necessary, 
and  that  the  Agency  expects  the 
response  at  the  Site  will  be  completed 
under  an  Agreement  between  the  City  of 
Wichita  and  KDHE.  EPA  will  consider 
the  effectiveness  and  efficiency  of  the 
Site  cleanup  as  well  as  the  likelihood 
that  a  similarly  favorable  outcome  could 
be  reproduced  elsewhere  in  deciding 
whether  such  a  policy  will  be 
considered  for  other  sites. 

EFFECTIVE  DATE:  April  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Bunn,  Remedial  Project 

Manager;  Superfund  Division.  U.S. 

Environmental  Protection  Agency, 

Region  7;  726  Minnesota  Avenue; 

Kansas  City,  Kansas  66101.  Phone:  (913) 

^..51-7792. 

SUPPLEMENTARY  INFORMATION:  The  site  tO 

be  deleted  from  the  NPL  is  the  29th  and 
Mead  Ground  Water  Contamination  Site 
in  Wichita,  Kansas.  A  Notice  of  Intent 


to  Delete  was  published  January  31. 
1996  (61  FR  3365).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  March  1, 1996. 

EPA  received  comment  favoring  this 
proposed  action  from  Mr.  Robert  Knight, 
Mayor  of  Wichita,  on  behalf  of  the 
Wichita  City  Council. 

Sites  on  the  NPL  may  be  the  subject 
of  Hazardous  Substance  Response  Trust 
Fund  (Fund-)  financed  remedial  action. 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  40  CFR  300.425(e)(3)  of 
the  NCP  states  that  Fund-financed 
actions  may  be  taken  at  sites  deleted 
from  the  NPL.  Deletion  of  a  site  from  the 
NPL  does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

An  explanation  of  the  criteria  for 
deleting  this  site  from  the  NPL  was 
presented  in  Section  II  of  the  January 
31,  1996,  Notice  of  Intent  to  Delete  (FR 
61  3365).  A  description  of  the  site  and 
how  it  meets  the  criteria  for  deletion 
was  presented  in  Section  IV  of  that 
Notice.  The  reasoning  in  the  Notice  of 
Intent  is  adapted  as  EPA's  reasoning  for 
this  final  deletion. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Hazardous 
waste. 

Dated:  April  23.  1996. 

Elliott  P.  Laws. 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 


PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(C)(2):  42  L'.S.C. 
9601-9657;  E.O.  1277,  56  FR  54757.  3  CFR, 
1991  Comp..  p.  351;  E.O.  12580.  52  FK  2923. 
3  CFR.  1987  Comp..  p  193. 

Appendix  B — [Amended] 

2  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  29th  and 
Mead  Ground  Water  Contamination 
Site,  Wichita,  Kansas. 

|FR  Doc.  96-10537  Filed  4-26-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS. 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-115;  RM-8508,  RM- 
6562] 

Radio  Broadcasting  Services; 
Woodville  and  Lit}erty,  MS;  Clayton 
and  Jena,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Gary  P.  Albarez  (RM-8562), 
allots  Channel  299C3  to  Liberty. 
Mississippi,  and  delet  Channel  299A 
from  Woodville,  Mississippi.  Channel 
299C3  can  be  allotted  to  Liberty  in 
compliance  with  the  Commission's 
distance  separation  requirements  with  a 
site  restriction  of  3.1  kilometers  (1.9 
miles)  northwest.  The  coordinates  for 
Channel  299C3  at  Liberty  are  31-10-44 
and  90-49-51.  The  proposal  filed  by 
PDB  Broadcasting  (RM-8508),  see  59  FR 
51153,  October  7,  1994,  requesting  the 
substitution  of  Channel  299C3  for 
Channel  299A  at  Woodville, 
Mississippi,  is  denied.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  June  7, 1996.  The 
window  period  for  filing  applications 
will  open  on  June  7,  1996,  and  close  on 
July  8.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Feport 
and  Order.  MM  Docket  No.  94-115. 
adopted  April  5,  1996,  and  released 
April  23,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
rrS.  Inc.,  (202)  857-3800.  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  Sees.  301.  48  Stat.,  as  amended. 
1082.  47  I i.S.C.  154.  as  amended. 


§73.202    [AmendMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  299A  at 
Woodville;  and  by  adding  Liberty, 
Channel  299C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  96-10439  Filed  4-26-96;  8:45  ami 

BILLING  COOE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  93-65;  RM-6869,  RM-8271, 
RM-8272,  RM-8273] 

Radio  Broadcasting  Services;  New 
Port  Richey,  Naples  Park,  Sarasota  and 
Sebring,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
substitutes  Chaimel  2B8C1  for  Channel 
288A  at  New  Port  Richey,  Florida,  and 
modifies  the  license  for  Station  WGUL- 
FM  to  specify  operation  on  Channel 
288C2  in  response  to  a  proposal  filed  by 
WGUL-FM,  Inc.  See  58  FR  19395,  April 
14,  1993.  The  coordinates  for  Channel 
288C1  at  New  Port  Richey  are  28-11-04 
and  82-45-39.  To  accommodate  the 
upgrade  at  New  Port  Richey,  we  shall 
substitute  Channel  282A  for  Channel 
288A  at  Sarasota.  Florida,  and  modif\ 
the  license  for  Station  WKZM(FM) 
accordinglv.  The  coordinates  for 
Channel  282A  at  Sarasota  are  27-16-30 
and  82-28-54.  In  response  to  a 
counterproposal  filed  by  Roper 
Broadcasting.  Inc..  we  shall  substitute 
Channel  289C3  for  Channel  288A  at 
Sebring,  Florida,  and  modify  the  license 
for  Station  WCAC(FM).  The  coordinates 
for  Channel  289C3  at  Sebring  are  27- 
20-30  and  81-28-05.  In  response  to  a 
counterproposal  filed  by  Wodlinger 
Broadcasting  Company  of  Naples,  inc.. 
we  shall  substitute  Channel  288C2  for 
Channel  288A  at  Naples  Park.  Florida, 
and  modif>'  the  license  for  Station  WIXI. 
The  coordinates  for  Channel  288C2  at 
Naples  Park  are  26-19-00  and  81^7- 
13.  With  this  action  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  lune  3.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission  s  Report 
and  Order.  MM  Docket  No.  93-<>5. 
adopted  March  29.  1996.  and  released 
April  19,  1996.  The  hill  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  .M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees  303,  48  Stat  .  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  2R8A  and  adding 
Channel  288C1  at  New  Port  Riche\ . 
removing  Channel  288A  and  adding 
Channel  288C2  at  Naples  Park, 
removing  Channel  288A  and  adding 
Channel  282A  at  Sarasota,  removing 
Channel  288A  and  adding  Channel 
289C3  at  Sebring. 

Federal  Communications  Commission 

Joiui  A.  Karousos, 

Chief.  Aliocatjom  Branch.  Policy  ind  Rules 

Division.  Mass  Media  Bureau 

IFR  Doc.  96-10438  Filed  4-J6-9fe.  8  45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  95-75;  RM-8615.  RM-86861 

Radio  Broadcasting  Services; 
Blossom,  TX,  DeOueen,  AR,  and 
Coalgate,  OK 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 


SUMMAR-y:  The  Commission,  at  thp 
request  ot  Coalgate  Broadcasters,  allots 
Channel  2a8C2  to  Coalgate.  Oklahoma 
as  the  community^  first  iot.al  FM 
service.  At  the  request  of  Red  River 
Wireless  Communiiiations.  the 
Commission  allots  Channel  224C2  to 
Blossom.  Texas.  To  accommodate  the 
allotment  at  Blossom  the  Commission 
also  substitutes  Channel  227,^  for 
Channel  224.^  at  DeQueen.  .\rkansas. 
and  modifies  tht'  licence  of  .Station 
KDQN(FM]  to  specif \  the  alternate  Class 
A  rhannel.  See  60  FR  3981^.  lune  12, 
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1995,  and  Supplemental  Information. 
infra.  With  this  action,  this  proceeding 
IS  terminated. 

DATES:  Effective  June  7,  1996.  The 
window  period  for  filing  applications 
will  open  on  lune  7,  1996.  and  close  on 
luly  8.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Mass  Media  Bureau,  (202) 
418-218U 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  ot  the  (  ornmissions  Report 
and  OrdtT.  MM  Docket  No  9.5-75, 
adopted  .\pn\  5,  199i<.  and  released 
April  23,  1996.  The  full  text  of  this 
Commission  det.ision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS,  'nc.,  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140,  Washington.  DC 
20037. 

All  channels  can  be  allotted  to  the 
noted  communities  in  compliance  with 
the  Commission's  minimum  distance 
separation  rvquirements.  Channel  224C2 
can  be  allotted  to  Blossom,  Texas  with 
a  site  restriction  of  11.0  kilometers  (6.8 
miles)  east  to  avoid  a  short-spacing 
conflict  with  the  allotment  of  Channel 
Z25A  at  Bells.  Texas.  The  coordinates 
for  Channel  224C2  at  Blossom  are  33- 
40-07  and  95-16-13.  As  noted,  the 
allotment  of  Channel  224C2  at  Blossom 
requires  the  substitution  of  Channel 
227 A  for  224A  at  DeQueen.  Arkansas. 
Channel  227A  can  be  allotted  to 
DeQueen  and  can  be  used  at  the  site 
specified  in  Station  KDQN{FM)'s 
license.  The  coordinates  for  Channel 
227A  at  DeQueen  are  34-01-57  and  94- 
19-43.  Channel  288C2  can  be  allotted  to 
Coalgate,  Oklahoma,  with  a  site 
restriction  of  13.4  kilometers  (8,3  miles) 
east  to  avoid  short-spacing  conflicts 
with  the  licensed  site  of  Station 
KXXK(FM).  Channel  288A.  Chickasha. 
Oklahoma,  and  with  Station 
KSTV(FM)'s  pending  application  to 
upgrade  from  Channel  289C1  to 
Channel  289C  at  Decatur.  Texas.  The 
coordinates  for  Channel  288C2  at 
Coalgate  are  34-32-20  and  96-04-20. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  »o  read  as  follows: 


Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  Arkansas  and 
Oklahoma,  is  amended  by  adding 
Blossom,  Channel  224C2:  by  removing 
Channel  224A  and  adding  Channel 
227A  at  DeQueen;  and  by  adding 
Coalgate,  Channel  288C2. 
F'ederal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Buhs 
Division.  Mass  Media  Bureau. 
IFR  D(x;.  96-10437  Filed  4-26-96:  8:45  am] 

BILLMG  CODE  671 2-01 -F 


47  CFR  Part  73 

[Miy  Docket  No.  95-156;  RM-8701] 

Radio  Broadcasting  Services;  Shelton, 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Sound  Broadcasting,  Inc., 
allots  Channel  233A  at  .Shelton. 
Washington,  as  the  community's  first 
local  FM  transmission  service.  See  60 
FR  53892.  October  18,  1995.  Channel 
233A  can  be  allotted  to  Shelton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.6  kilometers  (4.1  miles)  northwest  to 
avoid  short-spacings  to  the  licensed 
sites  of  Station  KMPS-FM,  Channel 
23lC,  Seattle.  Washington,  and  Station 
KUKN(FM).  Channel  233A,  Kelso. 
Washington.  The  coordinates  for 
Channel  233A  at  Shelton  are  North 
Latitude  47-14—43  and  West  Longitude 
123-10-25.  See  Supplementary 
Information,  infra. 
DATES:  Effective  June  7.  1996.  The 
window  period  for  filing  applications 
will  open  on  June  7, 1996  and  close  on 
July  8,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPP1.EMENTARY  INfORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-156. 
adopted  April  5,  1996,  and  released 
April  23,  1996.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 


contractors,  International  Transcription 
Service.  Inc..  (202)  857-3800,  2100  M 
Street.  NW..  Suite  140.  Washington,  DC 
20037. 

Recognizing  that  the  allotment  of 
Channel  233A  would  be  short-spaced  to 
the  proposed  allotment  of  Channel  233C 
at  Vancouver,  British  Columbia,  we 
have  determined  that  no  potential 
interference  would  result  from  this 
allotment.  Therefore,  since  the  Shelton 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border, 
concurrence  of  the  Canadian 
government  for  the  allotment  of  Channel 
233A  has  been  obtained  as  a  specially- 
negotiated  allotment.  With  this  action, 
this  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  .Stat,  as 
amended.  1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Shelton,  Channel 
233A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau 
IFR  Doc.  96-10440  Filed  4-26-96;  8:45  am] 
BtLUNQ  COOC  (TU-OI-F 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  215.  210,  236,  242,  252, 
and  253 

PFARS  Caae  95-0039) 

Defense  Federal  Acquisition 
Regulation  Supplement;  Small 
Disadvantaged  Business  Concerns 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
suspended  the  sections  of  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  that  prescribe  the 
set-aside  of  acquisitions  for  small 
disadvantaged  businesses  (SDBs).  The 
Department  is  issuing  this  final  rule  to 
implement  initiatives  designed  to  limit 
the  adverse  impact  of  this  suspension. 
The  efforts  of  a  government-wide  group 
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to  reform  affirmative  action  programs  in 
procurement  continue.  This  action  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

EFFECTIVE  DATE:  April  29, 1996. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Ms.  Susan  Schneider.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
initiatives  designed  to  facilitate  awards 
to  SDBs  while  taking  account  of  the 
Supreme  Court's  decision  in  Adarand 
Constructors.  Inc.  v  Pena,  115  S.Ct. 
2097  (1995).  This  DFARS  rule  includes 
contracting  procedures  that;  (1)  expand 
the  use  of  the  evaluation  factor  for  SDBs 
to  include  competitive  awards  based  on 
other  than  price  or  price-related  factors; 
(2)  consider  small,  small  disadvantaged, 
and  women-owmed  small  business 
subcontracting  as  a  factor  in  the 
evaluation  of  past  performance:  (3) 
clarify  that  the  contracting  officer  will 
weigh  enforceable  commitments  to  use 
small  businesses,  SDBs.  women-owned 
small  businesses,  historically  black 
colleges  and  universities,  and  minority 
institutions  more  heavily  than  non- 
enforceable  ones,  if  the  commitment  to 
use  such  firms  is  included  in  the 
solicitation  as  a  source  selection 
criterion;  (4)  require  prime  contractors 
to  notify  the  contracting  officer  of  any 
substitutions  of  firms  that  are  not  small, 
small  disadvantaged,  or  women-owned*, 
small  businesses  for  the  firms  listed  in 
the  subcontracting  plan;  and  (5) 
establish  a  test  program  of  an  SDB 
evaluation  preference  that  would 
remove  bond  cost  differentials  between 
SDBs  and  other  businesses  as  a  factor  in 
most  source  selections  for  construction 
acquisitions. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  December  14,  1995 
(60  FR  64135),  with  a  correction 
published  on  December  21,  1995  (60  FR 
66246).  DoD  considered  all  comments 
received  in  response  to  the  proposed 
rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
applies.  A  final  regulatory  flexibility 
analysis  has  been  performed  and  is 
available  by  writing  the  Defense 
Acquisition  Regulations  Council. 
PDUSD(A&T)DP(DAR),  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  applies.  OMB  has 


approved  the  information  collection 
requirement  under  OMB  Control 
Number  0704-0386. 

List  of  Subjects  in  48  CFR  Parts  215, 
219, 236, 242. 252,  and  253 

Government  procurement. 
Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Therefore.  48  CFR  Parts  215,  219,  236. 
242.  252.  and  253  are  amended  as 
follows: 

PART  21 5-CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Parts  215.  219.  236.  242.  252.  and  253 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  (TR 

Chapter  1. 

2.  Section  215.605  is  amended  by 
revising  the  section  title  and  paragraphs 
(b)(ii)(B)  and  (b)(ii)(E).  and  by  adding 
paragraph  (b)(iy)  to  read  as  follows: 

215.605    Evaluation  factors  and  subfactors. 

(b)*    *   • 

(ii)*    *   * 

(B)  The  extent  of  commitment  to  use 
such  firms  (for  example,  enforceable 
commitments  are  to  be  weighted  more 
heavily  than  non-enforceable  ones): 
*         *         •         «         * 

(E)  When  not  otherwise  required  by 
215.608(a)(2).  past  performance  of  the 
offerors  in  complying  with  requirements 
of  the  clause  at  FAR  52.219-8. 
Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns,  and  52.219-9. 
Small.  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan;  and 
»         «         •        «         • 

(iv)  When  an  evaluation  includes  the 
criterion  in  paragraph  (b)(ii)(A)  of  this 
section,  the  small,  small  disadvantaged, 
or  women-owned  small  businesses 
considered  in  the  evaluation  shall  be 
listed  in  any  subcontracting  plan 
submitted  pursuant  to  FAR  52.219-9  to 
facilitate  compliance  with  252.219- 

7003(g). 

«         »         »         •         * 

3.  Section  215.608  is  amended  by 
redesignating  existing  paragraph  (a)  as 
paragraph  (a)(1)  and  by  adding 
paragraph  (a)(2)  to  read  as  follows: 

215.608    Proposal  evaluation. 

(a)  *  *  * 

(2)  When  a  past  performance 
evaluation  is  required  by  FAR  15.605. 
and  the  solicitation  includes  the  clause 
at  FAR  52.219-8.  Utilization  of  Small. 
Small  Disadvantaged  and  Women- 


Owned  Small  Business  Concerns,  the 
evaluation  shall  include  the  past 
performance  of  offerors  in  complying 
with  requirements  of  that  clause  When 
a  past  performance  evaluation  is 
required  by  FAR  15.605.  and  the 
solicitation  includes  the  clause  at  FAR 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan,  the  evaluation 
shall  include  the  past  performance  of 
offerors  in  complying  with  requirements 
of  that  clause. 


PART  219— SMALL  BUSINESS 
PROGRAMS 

4.  The  heading  of  Part  219  is  revised 
to  read  as  set  forth  above 

5.  Section  219.704  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

219.704    Subcontracting  pian 
requirements. 

(a)  *  *  • 

14)  In  those  subcontracting  plans 
which  specifically  identify  small.  »;mall 
disadvantaged,  and  women-owneo 
small  businesses,  prime  contractors 
shall  notify  the  administrative 
contracting  officer  of  any  substitutions 
of  firms  that  are  not  small,  small 
disadvantaged,  or  women-owned  small 
businesses  for  the  firms  listed  in  the 
subcontracting  plan.  Notifications  shall 
be  in  writing  and  shall  occur  within  a 
reasonable  period  of  time  after  award  of 
the  subcontract.  Contractor-specified 
formats  shall  be  acceptable 

6.  Section  219  1006  isamended  by 
revising  paragraph  (bKl)(B)  to  read  as 
follows: 

219.1006    Procedures. 

(b)(1)  •  *  * 

(B)  The  evaluation  preference  at 
219.70  shall  not  be  used.  However,  note 
the  test  program  at  219.72  for 
construction  acquisitions. 
«         •         •        •        « 

7.  Section  219.7001  is  amended  by 
revising  paragraph  (aj  to  read  as  follows. 

219.7001     Applicability. 

(a)  The  evaluation  preference  shall  be 
used  in  competitive  acquisitions  except 
as  provided  in  paragraph  (b)  of  this 
section  and  in  219  1006(b)ll)lB). 
•         *         *        •         • 

8.  Subpart  219.72  is  added  to  read  as 
follows: 
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Subpart  219.72— Evaluation  Preference 
U)f  Small  Disadvantaged  Business 
(SOB)  Concerns  in  Construction 
Acquisitions— Test  Program 


Policy 

.\dininistrati()ii  ot  the  tost 


Sf-c 

-'Ti  720(1 

214  7201 

prtJgTrtm. 
219.7202     ■Kpphcdbilitv. 
214  720.1     f'uK  cilim-s 
219  7204     Ciintrac  t  (  Idusf 

219.72— Evaluation  Preference  for 
Small  Disadvantaged  Business  (SDB) 
Concerns  in  Construction 
Acquisitions — Test  Program 

219.7200  Policy. 

DoD  poiicv  is  to  ensure  that,  during 
this  test  program,  offers  from  small 
disadvantaged  bu.siness  (SDB)  concerns 
shall  be  given  an  evaluation  preference 
in  con.struction  acquisitions. 

219.7201  Administration  of  the  test 
program. 

The  test  program  will  be  conducted 
over  a  :)fi-month  period.  The  test 
program  will  be  conducted  by  all  DoD 
c:ontracting  activities  that  award 
construction  contracts.  The  focal  point 
tor  the  test  program  is  the  Director. 
Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Under 
Secretar\'  of  Defense  for  Acquisition  and 
Technology  (Director,  SADBU)  The 
militarv  departments  and  defense 
agencies  shall  submit  status  reports  to 
the  Director,  S.\DBU.  The  first  status 
report  shall  be  submitted  IH  months 
after  initiation  of  the  test  progran);  the 
second  status  report  shall  be  submitted 
36  months  after  initiation  of  the  test 
program.  These  reports  shall  specify  the 
impact  of  the  evaluation  preference  over 
each  of  the  reporting  periods  of  the  test 
program,  and  shall  provide 
recommendations  with  respect  to 
continuation  and/or  modification  ot  the 
evaluation  preference. 

219.7202  Applicability. 

(a)  The  evaluation  preference  shall  be 
used  in  competitive  acquisitions  for 
construction  (see  definition  in  V.\R 
Subpart  :i6.1)  when  work  is  to  be 
performed  inside  the  United  States,  its 
territories  or  possessions,  Puerto  Rico, 
the  Trust  Territorv  of  the  Pamfic  Islands, 
or  the  District  of  C^olumbia. 

(b)  Do  not  use  the  evaluation 
preference  in  aciquisitiuns  which — 

(1)  Are  less  than  or  equal  to  the 
simplified  acquisition  threshold; 

(2)  .'Xre  set  aside  for  small  businesses: 
or 

(.3)  Are  awarded  under  section  8(a) 
procedures 

((.)  The  evaluation  preference  need 
not  be  appli^'d  when  the  head  of  the 


contracting  activity  determines  that  the 
evaluation  preference  is  having  a 
disproportionate  impact  on  non-SDB 
concerns  or  nondisadvantaged  small 
business  concerns. 

219.7203    Procedures. 

(a)  Solicitations  that  require  bonding 
shall  require  offerors  to  separately  state 
bond  costs  in  the  offer.  Bond  costs 
include  the  costs  of  bid,  performance, 
and  payment  bonds. 

(b)  Evaluate  total  offers.  If  the 
apparently  successful  offeror  is  an  SDB 
concern,  no  preference-based  evaluation 
is  required  under  this  subpart. 

(c)  If  the  apparently  successful  offeror 
is  not  an  SDB  concern,  evaluate  offers 
excluding  bond  costs.  If,  after  excluding 
bond  costs,  the  apparently  successful 
offeror  is  an  SDB  concern,  add  bond 
costs  back  to  all  offers,  and  give  offers 
from  SDB  concerns  a  preference  in 
evaluation  by  adding  a  factor  of  10 
per<;ent  to  the  total  price  of  all  offers, 
except — 

(1)  Offers  from  SDBs  which  have  not 
waived  the  evaluation  preference;  and 

(2)  Offers  from  historically  black 
colleges  and  universities  or  minority 
institutions,  which  have  not  waived  the 
evaluation  preference. 

(d)  When  using  the  procedures  in 
23fi. 303-70,  Additive  or  deductive 
items,  the  evaluation  preference  in  this 
subpart  shall  be  applied. 

219-7204    Contract  clause. 

L'se  the  clause  at  252.219-7008, 
Notice  of  Evaluation  Preference  for 
Small  Disadvantaged  Business 
Concerns — Construction  Acquisition.? — 
Test  Program,  in  all  solicitations — 

(1)  That  involve  the  evaluation 
preference  of  this  subpart;  and 

(2)  Where  work  is  to  be  performed 
inside  the  United  States,  its  territories  or 
possessions,  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

9.  .Section  236.303-70  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(2)  to  read  as  follows: 

236,303-70    Additive  or  deductive  items. 


(c)  •    *    * 

(2)  Evaluate  all  bids,  including  those 
using  the  proc.edures  in  219.7203,  on 
the  basis  of  the  same  additive  or 
deductive  hid  items. 


PART  242— CONTRACT 
ADMINISTRATION 

10.  Subpart  242.15  is  added  to  read  as 
follows: 

Subpart  242.15— Contractor 
Performance  Information 


Sec. 
242.1503 


Procedures. 


242.1503    Procedures. 

Evaluations  should  consider  any 
notifications  submitted  under  paragraph 
(g)  of  the  clause  at  252,219-7003.  Small, 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan  (DoD  Contracts). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

11.  Section  252.219-7003  is  amended 
by  revising  the  clause  date  to  read 
"(APR  1996)"  and  by  adding  paragraph 
(g)  to  read  as  follows: 

252.219-7003    Small,  small  disadvantaged 
and  women-owmed  small  business 
subcontracting  plan  (DoD  contracts). 

***** 

(g)  In  those  subcontracting  plans  which 
sp)ecifically  identify  small,  small 
disadvantaged,  and  women-owned  small 
businesses,  the  Contractor  shall  notifv'  the 
Administrative  Contracting  Officer  of  any 
substitutions  of  firms  that  are  not  small, 
small  disadvantaged,  or  women-owned  small 
businesses  for  the  firms  listed  in  the 
subcontracting  plan.  Notifications  shall  be  in 
writing  and  shall  occur  within  a  reasonable 
{jeriod  of  time  after  award  of  the  subcontract. 
Contractor-specified  formats  shall  be 
acceptable. 

12.  Section  252.219-7008  is  added  to 
read  as  follows: 

252.21 9-7008    Notice  of  evaluation 
preference  for  small  disadvantaged 
business  concerns— construction 
acquisitions — test  program. 

As  prescribed  in  219.7204.  use  the 
following  clause: 

NOTICE  OF  EVALUATION 
PREFERENCE  FOR  SMALL 
DISADVANTAGED  BUSINESS 
CONCERNS— CONSTRUCTION 
ACQUISITIONS— TEST  PROGRAM 
(APR  1996) 

(a)  Definitions. 

As  used  in  this  clause — 

"Historically  black  colleges  and 
universities  (HBCUs),"  means  institutions 
determined  by  the  secretary  of  Education  to 
meet  the  requirements  of  34  CFR  Section 
608.2.  The  term  also  means  any  nonprofit 
research  institution  that  was  an  integral  part 
of  such  a  college  or  university  before 
November  14.  1986. 

"Minority  institutions,"  means  institutions 
meeting  the  requirements  of  paragraphs  (3). 
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(41,  and  (5)  of  Section  1046(3)  of  the  Higher 
Education  Act  of  1965  (20  U.S.C  1135d- 
5(3)).  The  term  also  includes  Hispanic- 
serving  institutions  as  defined  in  Section 
316(b)(1)  of  such  Act  (20  U.S.C.  1059c(b){l)). 

"Small  disadvantaged  business  (SDB) 
concern."  means  a  small  business  concern, 
owned  and  controlled  by  individuals  who  are 
both  socially  and  economically 
disadvantaged,  as  defined  by  the  Small 
Business  Administration  at  13  CFR  Part  124, 
the  majority  of  earnings  of  which  directly 
accrue  to  such  individuals.  This  term  also 
means  a  small  business  concern  owned  and 
controlled  by  an  economically  disadvantaged 
Indian  tribe  or  Native  Hawaiian  organization 
which  meets  the  requirements  of  13  CFR 
124.112  or  13  CFR  124.113,  respectively. 

(b)  Evaluation  preference. 

(1)  Offerors  shall  separately  state  bond 
costs  in  the  offer.  Bond  costs  include  the 
costs  of  bid,  jjerformance,  and  payment 
bonds. 

(2)  Offers  will  be  evaluated  initially  based 
on  their  total  prices.  If  the  apparently 
successful  offeror  is  an  SDB  concern,  no    . 
preference-based  evaluation  will  be 
conducted. 

(3)  If  the  apparendy  successful  offeror  is 
not  an  SDB  concern,  offers  will  be  evaluated 
based  on  their  prices  excluding  bond  costs. 
If,  after  excluding  bond  costs,  the  apparently 
successful  offeror  is  an  SDB  concern,  bond 
costs  will  be  added  back  to  all  offers,  and 
offers  from  SDB  concerns  will  be  given  a 
preference  in  evaluaUon  by  adding  a  factor  of 
10  percent  to  the  total  price  of  all  offers, 
except — 


(i)  Offers  fnjm  SDBs  whicn  have  not 
waived  the  evaluation  preference;  and 

(ii)  Offers  from  HBCUs  or  minority 
institutions,  which  have  not  waived  the 
evaluation  preference. 

(c)  Waiver  of  evaluation  preference 
A  small  disadvantaged  business, 

historically  black  college  or  university,  or 
minority  institution  offeror  may  elect  to 
waive  the  preference.  The  agreements  in 
paragraph  (d)  of  this  clause  do  not  apply  to 
offers  which  waive  the  preference. 

Offeror  elects  to  waive  the 

preference. 

(d)  Agreements 

A  small  disadvantaged  business  concern, 
historically  black  college  or  university,  or 
minority  institution  offeror,  which  did  not 
waive  the  preference,  agrees  that  in 
fjerformance  of  the  contract,  in  the  case  of  a 
contract  for — 

(i)  General  construction,  at  least  15  percent 
of  the  cost  of  the  contract,  excluding  the  cost 
of  materials,  will  be  performed  by  employees 
of  the  concern. 

(ii)  Construction  by  special  trade 
contractors,  at  least  25  percent  of  the  cost  of 
the  contract,  excluding  the  cost  of  materials, 
will  be  performed  by  employees  of  the 
concern. 
(End  of  clause) 

PART  253— FORMS 

13.  Section  253.204-70  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 


253.204-70    DD  Form  350,  Individual 
Contracting  Action  ReporL 


(3)  Block  E3.  Next  Low  Offer. 

(i)  Complete  Block  E3  only  if  Block  E2 
is  completed,  or  the  evaluation 
preference  for  small  disadvantaged 
business  concerns  in  construction 
acquisitions  set  forth  in  subpart  219.72 
is  applied.  Otherwise,  leave  Block  E3 
blank. 

(ii)  If  Block  E2  is  completed,  enter  the 
offered  price  from  the  small  business 
firm  that  would  have  been  the  low 
offeror  if  qualified  nonprofit  agencies 
employing  people  who  are  blind  or 
severely  disabled  had  not  participated 
in  the  acquisition.  In  the  evaluation 
preference  for  small  disadvantaged 
business  concerns  in  construction 
acquisitions  set  forth  in  subpart  219.72 
is  applied,  enter  the  offered  price  from 
the  non-SDB  concern  that  would  have 
been  the  successful  offeror  if  the 
evaluation  preference  had  not  been 
applied.  Enter  the  amount  in  whole 
dollars. 
*        *        •        •        « 

|FR  Doc  96-10541  Filed  4-26-96;  8;45  ami 
BILUNO  C00CSM»-<W-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  poWc  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  lo  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 


[Docket  No.  95-068-1] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  niid  Plant  Health 
Inspection  Service.  L'SDA. 

ACTION:  Proposefi  rule. 


SUMMARY:  We  are  proposing  to  allow, 
under  certain  conditions,  the  c:ol(i 
treatment  of  imported  fruit  upon  arrival 
at  the  purt.s  ot  Seattle.  VVA,  Atlanta.  G.\, 
and  Gulfport.  MS.  We  have  determined 
that  there  are  biological  barriers  at  these 
ports  that,  along  with  certain  safeguards, 
would  prevent  the  introduction  uf  fruit 
flies  and  other  inset  t  pests  into  the 
United  States  in  the  unhkelv  event  that 
they  escape  from  shipments  of  fruit 
before  undergoing  cold  treatment.  We 
are  also  proposing  to  require  that  cold 
treatment  facilities  at  the  port  of 
Wilmington,  NC,  remain  locked  during 
non-working  hours.  These  actions 
would  facilitate  the  importation  of  fruit 
requiring  cold  treatment  while 
continuing  to  provide  protection  against 
the  introduction  of  fruit  flies  and  other 
insect  pests  into  the  United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
28. 1996. 

ADDRESSES:  Plea.se  send  an  original  and 
three  i.opies  of  your  comments  to 
Docket  No.  95-(J68-l,  Regulators 
Analvsis  and  Development,  PPI). 
APHiS.  suite  .U;03.  4700  River  Road 
Unit  118,  Riverdale,  MD  207.17-1Z38. 
Please  state  that  vour  comments  refer  to 
Docket  No.  95-068-1.  C;omments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  .Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202]  690-2817  to  facilitate 
entrv  into  the  comment  reading  room 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser.  -Senior  Ojjerations 
Officer.  Port  Operations,  PPQ,  APHIS. 
4700  River  Road  Unit  139,  Riverdale. 
MD  20737-1236.  (301)  734-fl891. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Fruits  and  Vegetables  regulations, 
contained  in  7  CFR  319.56  through 
319.5f>-8  (referred  to  below  as  "the 
regulations"),  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  to 
prevent  the  introduction  and 
dissemination  of  injurious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  in  the  United 
States.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  US. 
Department  of  Agriculture  administers 
these  regulations. 

Under  the  regulations.  APHIS  allows 
certain  fruits  to  he  imported  into  the 
United  States  if  they  undergo  sustained 
refrigeration  (cold  treatment)  sufficient 
to  kill  certain  insect  pests.  Cold 
treatment  temperature  and  time 
requirements  vary  according  to  the  type 
of  fruit  and  the  pests  involved.  Detailed 
cold  treatment  procedures  may  be  found 
in  the  Plant  Protection  and  Quarantine 
(PPQ)  Treatment  Manual,  which  is 
inc:orporated  by  reference  into  the 
regulations  at  7  CFR  300.1. 

Most  imported  fruit  that  requires  cold 
treatment  undergoes  cold  treatment  in 
transit  to  the  United  States.  However, 
APHIS  also  allows  imported  fruit  to 
undergo  cold  treatment  at  an  approved 
cold  treatment  facility  in  either  the 
countrv  of  origin  or  after  arrival  in  the 
United  States  at  certain  ports  designated 
by  APHIS  in  §  319.56-2d(b)(l)  of  the 
regulations. 

Currently,  cold  treatment  in  the 
United  States  is  limited  to  the  following 
ports;  the  port  of  Wilmington.  NC; 
.Atlantic  ports  north  of,  and  including, 
Baltimore.  MD;  ports  on  the  Great  Lakes 
and  St.  Lawrence  Seaway;  Canadian 
border  ports  on  the  North  Dakota  border 
and  east  of  North  Dakota;  and.  for  air 
shipments.  Washington.  DC.  at 
Baltimore-Washington  International  and 
Dulles  International  airports. 

Imported  fruit  mav  undergo  cold 
treatment  at  the  listed  ports  other  than 
Wilmington.  NC.  because  biological 
barriers,  including  climatic  conditions, 
exist  to  prevent  the  introduction  and 


establishment  of  fruit  flies  and  other 
insect  pests  that  could  escape  from 
shipments  of  imported  fruit  after  arrival 
in  the  United  States.  Imported  fruit  may 
also  undergo  cold  treatment  at  the  port 
of  Wilmington,  NC,  because  APHIS  has 
imposed  special  conditions  regarding 
cold  treatment  to  mitigate  the  risk  of  the 
introduction  of  fruit  flies  and  other 
insect  pests  into  the  United  States  (see 
§319.56-2d(b)(5)(iv)). 

Recently,  we  received  formal  requests 
from  the  Taiwanese  Government,  the 
City  of  Atlanta  Airport  Authority,  and 
the  Mississippi  State  Port  Authority  to 
authorize  the  ports  of  Seattle,  VVA, 
Atlanta,  GA,  and  Gulfport,  MS, 
respectively,  as  approved  locations  for 
cold  treatment  of  imported  fruit. 

Previously  Published  Notices  and 
Regulations 

On  November  12,  1993,  in  response  to 
earlier  petitions  from  individuals  at  the 
ports  of  Wilmington,  NC.  and  Gulfport. 
MS,  we  published  in  the  Federal 
Register  (58  FR  59953.  Docket  No.  93- 
121-1)  an  advance  notice  of  proposed 
rulemaking  requesting  public  comment 
on  whether  we  should  allow  cold 
treatment  at  ports  in  the  Southern 
United  States  and  in  California. 

We  solicited  comments  concerning 
this  notice  for  a  45-day  period  ending 
December  27,  1993.  During  that  period, 
we  received  four  comments,  three  from 
State  governments  and  one  from  a 
grower  organization.  Two  commenters 
opposed  allowing  cold  treatment  at 
ports  in  the  Southern  United  States  and 
California,  arguing  that  allowing  such 
treatments  would  place  California  and 
Florida  citrus  crops  at  too  great  a  risk  of 
fruit  fly  infestation.  Another  commenter 
requested  that  we  perform  a  detailed 
pest  risk  analysis  before  deciding 
whether  to  allow  cold  treatment  at 
southern  and  California  ports.  Another 
commenter  supported  cold  treatment  at 
the  port  of  Wilmington,  NC. 

We  subsequently  published  a 
proposed  rule  in  the  Federal  Register  on 
Mav  13, 1994  (59  FR  24968-24971 , 
Docket  No.  93-121-2)  in  which  we 
proposed  to  allow  imported  fruit  to  be 
cold  treated  at  the  port  of  Wilmington. 
NC,  after  arrival  in  the  United  States.  At 
that  time,  we  decided  to  give  further 
consideration  to  allowing  cold  treatment 
at  other  ports  in  the  Southern  United 
States  and  California.  In  a  Jinal  rule 
published  in  the  Federal  Register  on 
August  10,  1994  (59  FR  40794-40797. 


Docket  No  93-121-3),  we  approved  cold 
treatment,  under  certain  conditions,  at 
the  port  of  Wilmington,  NC. 

Proposal  of  Additional  Ports 

Aher  performing  extensive  risk 
analyses,  we  are  proposing  to  add  the 
ports  of  Seattle,  WA,  Atlanta,  GA.  and 
Gulfport,  MS,  to  the  list  of  ports  in 
§  319.56-2d  that  are  authorized  as 
approved  locations  for  cold  treatment  of 
imported  fruit.  This  proposal  to  allow- 
cold  treatment  of  fruit  under  certain 
conditions  at  the  ports  of  Seattle,  VVA, 
Atlanta,  GA,  and  Gulfport,  MS,  is  based, 
in  part,  on  a  document  prepared  by 
APHIS  assessing  the  pest  risks 
associated  with  allowing  cold  treatment 
of  tropical  fruit  fly  host  materials  at 
certain  United  States  ports.  The  risk 
mitigation  measures  discussed  in  the 
document  are  included  in  this  proposal 
as  requirements  for  the  ports  of  Seattle, 
WA,  Atlanta.  GA.  and  Gulfport,  MS. 
(Copies  of  this  document  may  be 
obtained  bv  writing  to  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.)  We  have  determined  that  in 
the  areas  of  these  ports  proposed  for 
cold  treatment,  there  are  biological 
barriers  that,  along  with  certain 
safeguards,  would  prevent  the 
introduction  and  establishment  of  fruit 
flies  and  other  insect  pests  in  the 
unlikely  event  that  they  escape  from 
shipments  of  fruit  before  undergoing 
cold  treatment. 

Risk  Groups 

Plant  Protection  and  Quarantine 
(PPQ).  APHIS,  has  established  risk 
groups  for  many  ports  in  the  United 
States.  These  risk  groups  characterize 
the  relative  risk,  without  consideration 
for  mitigating  factors,  associated  with 
the  movement  of  tropical  fruit  fly  host 
material  for  cold  treatment  at  these  ports 
in  the  United  States.  The  ports  have 
been  assigned  to  one  of  five  risk  groups 
based  on  a  number  of  criteria,  including 
the  individual  port's  latitude, 
microchmate,  immediate  host 
availability,  and  past  fruit  fly 
infestations.  The  risk  groups  are 
assigned  numbers  I  through  V;  this 
number  scale  represents  an  ascending 
level  of  risk  based  on  the  criteria  listed 
above.  Group  I  ports  consist  of  East 
Coast  ports  north  of,  and  including, 
Baltimore.  MD.  Group  II  ports  consist  of 
the  ports  of  Wilmington,  NC,  Seattle, 
WA.  Portland.  OR,  Atlanta,  GA,  and 
Norfolk,  VA.  Group  III  ports  consist  of 
the  ports  of  Charleston,  SC,  Savannah, 
GA.  Port  Arthur.  TX,  and  Galveston/ 
Houston,  TX-  Group  IV  ports  consist  of 
the  ports  of  Gulfport.  MS.  Mobile,  AL. 
New  Orleans.  LA.  Corpus  Christi.  TX, 
and  Pensacola,  FL.  Group  V  ports 


consist  of  the  ports  of  San  Diego.  C.-^. 
San  Pedro/Long  Beach,  C'^  San 
Francisco.  CA.  Oakland.  Ca.  Tampa,  FL 
Miami,  FL,  West  Palm/Ft.  Lauderdale. 
FL,  Cape  Canaveral.  FL,  Jacksonville 
FL.  Ft.  Meyers.  FL.  Ft.  Pierce.  FL. 
Brownsville.  TX,  and  all  Hawaiian 
ports. 

The  general  requirements  for  cold 
treatment  found  in  §  319.56-2d  are 
designed  to  mitigate  the  risk  of 
infestation  due  to  fruit  fly  escape  from 
shipments  intended  for  cold  treatment 
at  Group  1  ports.  These  requirements 
include  delivering,  under  the 
supervision  of  an  inspector  of  PPQ, 
shipments  of  fruit  that  require  cold 
treatment  to  an  approved  cold  storage 
warehouse  where  the  shipments  will  be 
cold  treated;  precooling  and 
refrigerating  the  shipments  of  fruit 
intended  for  cold  treatment  promptly 
upon  arrival  at  the  cold  treatment 
facility:  allowing  shipments  of  fruit  that 
require  cold  treatment  to  leave  U.S. 
Customs  custody  only  under  a 
redeUvery  bond  for  cold  treatment;  and 
allowing  shipments  of  fruit  that  require 
cold  treatment  final  release  from  the 
U.S.  Collector  of  Customs  only  after 
official  notification  has  been  received  bv 
the  Customs  officer  that  the  required 
cold  treatment  has  been  completed. 
For  shipments  of  fruit  arriving  for 
cold  treatment  at  the  port  of 
Wilmington,  NC,  a  Group  11  port,  the 
regulations  at  §319.56-2d(b)(5){iv)  also 
require  that  bulk  shipments  of  fruit 
must  arrive  in  fly-proof  packaging  that 
prevents  the  escape  of  adult,  larval,  or 
pupal  fruit  flies;  bulk  and  containerized 
shipments  of  fruit  must  be  cold  treated 
within  the  area  over  which  the  Bureau 
of  Customs  is  assigned  the  authority  to 
accept  entries  of  merchandise,  to  collect 
duties,  and  to  enforce  the  various 
provisions  of  the  customs  and 
navigation  laws  in  force:  and  advance 
reservations  for  cold  treatment  musi  b*- 
made  prior  to  the  departure  of  a 
shipment  from  its  port  of  origin. 

Each  of  the  ports  proposed  as  an 
approved  location  for  cold  treatment  in 
this  document,  the  ports  of  Seattle,  VVA, 
Atlanta,  GA.  and  Gulfport.  MS.  has  been 
assigned  to  a  risk  group  other  than 
Group  I;  consequently,  additional 
mitigating  factors  need  to  be  put  in 
place  before  cold  treatment  can  occur  at 
any  of  these  ports. 

Proposal  of  Special  Conditions  for  the 
Ports  of  Seattle,  WA,  Atlanta.  GA.  and 
Gul^ort,  MS 

We  are  proposing  to  impose 
additional  special  conditions  regarding 
cold  treatment  at  each  of  the  ports 
proposed  as  an  approved  location  for 
cold  treatment  that  mitigate  the  risk  of 


the  introdurtion  and  establishment  c 
iruit  flies  and  other  insect  pests  The 
special  conditions  that  would  be 
assigned  to  each  port  are  listed  below  by 
port. 

Special  Conditions  for  the  Maritime 
Port  of  Seattle,  WA 

The  maritime  port  of  Seattle  has 
biological  barriers  to  fruit  fly 
introduction  and  establishment  in  that 
the  port  is  not  in  a  citrus-producing 
area.  This  reduces  the  likelihood  that  a 
fruit  fly  escaping  from  a  shipment  of 
fruit  intended  for  cold  treatment  would 
find  adequate  host  material  for 
propagation.  However,  the  maritime 
port  of  Seattle,  WA,  belongs  to  the 
Group  n  list  of  ports  because  the  area 
surrounding  this  port  contains  a  small 
variety  of  fruit-fly  host  material  and  has 
a  longer  growing  season  than  Group  I 
ports.  Therefore,  in  addition  to  the 
requirements  in  §319.56-2d  (b)(5)(i) 
through  (b)(5)(iii)  of  the  regulations 
concerning  cold  treatment,  the 
following  additional  requirements 
would  apply  to  cold  treatment 
conducted  at  the  maritime  port  of 
Seattle.  WA: 

1.  Bulk  shipments  (those  shipments 
which  are  stowed  and  unloaded  by  the 
case  or  bin)  of  fruit  must  arrive  in  fruit 
fly-proof  packaging  that  prevents  the 
escape  of  adult,  larval,  or  pupal  fruit 
flies. 

This  condition  would  ensure  that 
shipments  that  arrive  at  the  maritime 
port  of  Seattle.  WA.  in  cases  or  bins 
would  not  be  exposed  in  such  a  manner 
as  to  allow  fruit  flies  or  othei  insect 
pests  to  escape  from  the  shipment. 

2.  Bulk  and  containerized  shipments 
of  fruit  must  be  cold  treated  within  the 
area  over  which  the  Bureau  of  Customs 
is  assigned  the  authoritv  lo  accept 
entries  of  merchandist.  to  coUec;  duties. 
and  to  enforce  the  various  provisions  of 
the  customs  and  navigation  laws  in 

force. 

This  condition  would  restrict  the 
movement  of  untreated  shipments  of 
fruit  intended  for  cold  treatment,  iurther 
minimizing  the  risk  that  any  fruit  flies 
in  the  shipments  would  come  into 
contact  with  host  material  that  may  be 
in  the  area. 

3.  Advance  reservations  fcr  cold 
treatment  space  must  be  made  prior  to 
the  departure  of  a  shipment  from  its 
port,  of  origin. 

This  condition  would  ensurt  that 
untreated  shipments  of  fruit  arri'inp  at 
the  port  would  not  have  to  w  ai*  for  an 
extended  period  of  time  for  cold 
treatment.  Ensuring  the  expeditious 
cold  treatment  of  the  fruii  would 
minimize  the  risk  of  fruii  flias  maturing 
in  deteriorating  fruit. 
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4.  The  i:old  treatment  facility  must 
remained  locked  during  non-working 
hours. 

This  condition  would  help  ensure 
that  unauthorized  persons  do  not  have 
access  to  untreated  fruit  and.  therefore, 
cannot  remove  untreated  fruit  from  the 
cold  treatment  facility. 

We  believe  that  the  biological  barriers 
and  these  additional  conditions 
established  for  cold  treatment  at  the 
maritime  port  of  Seattle.  \\.\.  would  be 
adequate  to  prevent  the  introduction 
and  establishment  of  fruit  flies  and 
other  insect  pests 

Special  Conditions  for  the  Airports  of 
Atlanta,  GA,  and  Seattle,  WA 

The  airports  of  Atlanta.  GA.  and 
Seattle.  VVA.  each  have  biological 
harriers  to  fruit  flv  introdui:tion  and 
establishmeiit  in  that  neither  port  is  in 
a  citrus-producing  area.  This  reduces 
the  likelihood  that  a  fruit  fly  escaping 
from  a  shipment  of  fruit  intended  for 
cold  treatment  would  find  adequate  host 
material  for  propagation.  However,  both 
the  airports  of  .Atlanta,  GA,  and  Seattle, 
VV.\.  belong  to  the  Group  II  list  of  ports 
because  the  areas  surrounding  these 
airports  contain  a  small  variety  of  ^ruit- 
fly  host  material  and  have  longer 
growing  seasons  than  Group  I  ports. 
Additionally,  althougii  fruit  that  travels 
to  the  United  States  by  ship  for  cold 
treatment  is  regularly  chilled  during 
transit,  fruit  imported  into  the  United 
States  by  aircraft  for  cold  treatment  is 
not.  Therefore,  the  mitigation  measures 
for  the  Group  II  airports  ot  .Atlanta.  GA. 
and  Seattle.  WA.  would  be  more 
extensive  than  the  mitigation  measures 
for  Group  il  maritime  ports.  As  such,  in 
addition  to  the  requirements  in 
§  319.56-2dlb)(5)(i)  through  (b)(5]tiii)  of 
the  regulations  concerning  cold 
treatment,  the  following  additional 
requirements  would  apply  to  cold 
treatment  conducted  at  the  airports  of 
Atlanta.  GA.  and  .Seattle-.  WA; 

1.  Bulk  and  containerized  shipments 
of  fruit  must  arrive  in  fruit  fly-proof 
packaging  that  prevents  the  escape  oi 
adull,  larval,  or  pupal  fruit  flies. 

This  condition  would  ensure  that  all 
shipments,  including  those  that  that 
arrive  at  these  airports  in  cases  or  bins, 
would  not  be  exposed  in  such  a  manner 
as  to  allow  fruit  flies  or  uttier  insect 
pests  to  escape  from  the  shipment. 

2.  Bulk  and  containerized  shipments 
of  fruit  must  be  cold  treated  within  the 
area  over  whit  n  the  Bureau  of  Customs 
IS  assigned  the  authority  to  accept 
entries  of  merchandise,  to  collect  duties. 
and  to  enforce  the  various  provisions  (jf 
the  customs  and  navigation  laws  in 
force. 


This  condition  would  restrict  the 
movement  of  untreated  shipments  of 
fniit  intended  for  cold  treatment,  further 
minimizing  the  risk  that  any  fruit  tlies 
in  the  shipments  would  come  into 
contact  with  host  material  that  may  be 
in  the  area. 

3.  The  cold  treatment  facility  and  PPQ 
must  agree  in  advance  on  the  route  by 
which  shipments  are  allowed  to  move 
between  the  aircraft  on  which  they 
arrived  at  the  port  and  the  cold 
treatment  facility.  The  movement  of 
shipments  from  aircraft  to  cold 
treatment  facility  would  not  be  allowed 
until  an  acceptable  route  has  been 
agreed  upon. 

In  most  instances,  the  route  would  be 
determined  by  establishing  the  shortest 
route  between  the  aircraft  and  the  cold 
treatment  facility  that  does  not  include 
an  area  that  contains  host  material  for 
fruit  flies  during  the  time  of  year  that 
the  region  experiences  its  most 
abundant  amount  of  host  material  for 
fruit  flies.  Then,  that  route  would  be 
used  throughout  the  year  to  convey 
shipments  from  aircraft  to  cold 
treatment  facility.  This  predetermined 
route  would  reduce  the  amount  of  time 
that  a  shipment  would  have  to  wait 
before  undergoing  cold  treatment  and 
would  reduce  the  risk  that  any  fruit  flies 
in  the  shipments  would  come  into 
contact  with-host  material  en  route  to 
cold  treatment. 

4.  Advance  reservations  for  cold 
treatment  space  must  be  made  prior  to 
the  departure  of  a  shipment  from  its 
port  of  origin. 

This  condition  would  ensure  that 
untreated  shipments  of  fruit  arriving  at 
the  port  would  not  have  to  wait  for  an 
extended  period  of  lime  for  cold 
treatment.  Ensuring  the  expeditious 
cold  treatment  of  the  fniit  would 
minimize  the  risk  of  fruit  flies  maturing 
in  deteriorating  fruit. 

5.  The  cold  treatment  facility  must 
remained  locked  during  non-working 
hours. 

This  condition  would  help  ensure 
that  unauthorized  persons  do  not  have 
access  to  untreated  fruit  and.  therefore, 
cannot  remove  untreated  fruit  from  the 
cold  treatment  facility. 

R.  Blacklight  or  sticky  paper  must  be 
used  within  the  cold  treatment  facility, 
and  other  trapping  methods,  including 
jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surrounding  the  cold  treatment 
facility. 

This  condition  would  act  as  a  general 
safttguard.  We  propose  this  condition  as 
an  extra  layer  of  defense  that  would  trap 
any  fruit  flies  within  the  facility  or 
within  the  facility's  environs,  in  the 
unlikely  event  that  a  fruit  tly  manages 


to  survive  past  the  stage  of  pupation  in 
the  cold  treatment  facility. 

7.  The  cold  treatment  facility  must 
have  contingency  plans,  approved  by 
the  Deputy  Administrator  of  PPQ,  for 
handling  fruit,  including  the  ability  to 
destroy  or  dispose  of  fruit  safely. 

This  condition  would  ensure  that,  in 
the  event  that  a  shipment  cannot  be  cold 
treated  promptly  or  properly,  the 
contents  of  the  shipment  could  be  safely 
treated  by  alternative  means,  destroyed, 
or  disposed  of  so  that  fruit  flies  and 
other  insect  pests  would  not  have  the 
opportunity  to  escape.  Examples  of 
adequate  contingency  plans  would 
include  the  ability  to  incinerate  fruit,  to 
bury  fruit,  or  to  re-export  fruit. 

We  believe  that  the  biological  barriers 
and  these  additional  conditions 
established  for  cold  treatment  at  the 
airports  of  Atlanta,  GA,  and  Seattle, 
WA,  would  be  adequate  to  prevent  the 
introduction  and  establishment  of  fruit 
flies  and  other  plant  pests. 

Special  Conditions  for  the  Port  of 
Gul^rt,  MS 

The  maritime  port  of  Gulfport,  MS, 
has  biological  barriers  to  fruit  fly 
introduction  and  establishment  in  that  it 
is  not  in  a  citrus-producing  area.  This 
reduces  the  likelihood  that  a  fruit  fly 
escaping  from  a  shipment  of  fruit 
intended  for  cold  treatment  would  find 
adequate  host  material  for  propagation. 
However,  the  port  of  Gulfport  belongs  to 
the  Group  IV  list  of  ports  because  the 
area  surrounding  this  port,  among  other 
things,  contains  a  wider  variety  and 
greater  quantity  of  fruit-fly  host  material 
than  Group  I.  II,  or  III  ports  and  has  a 
lengthy  growing  season  due  to  its 
southern  location.  Therefore,  in 
addition  to  the  requirements  in 
§319.56-2d(b)(5)(i)  through  (bK5)(iii)  of 
the  regulations  concerning  cold 
treatment,  the  following  additional 
requirements  would  apply  to  cold 
treatment  conducted  at  the  maritime 
port  of  Gulfport,  MS: 

1.  All  fruit  entering  the  port  for  cold 
treatment  must  move  in  maritime 
containers.  No  bulk  shipments  (those 
shipments  which  are  stowed  and 
unloaded  by  the  case  or  bin)  would  be 
allowed  at  the  port  of  Gulfport,  MS. 

This  condition  would  ensure  that 
imported  fruit  arriving  at  the  port  of 
Gulfport,  MS,  for  cold  treatment  would 
not  be  exposed  to  the  outdoors.  The 
shipping  container  would  insulate  the 
fruit,  thereby  helping  to  keep  the  fruit 
chilled  during  unloading,  would 
prevent  leakage  of  the  shipment,  and 
would  serve  as  a  barrier  to  fruit  fly 
escape  from  shipments  of  untreated 
fruit. 
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2  Within  the  container,  the  fruit 
intended  for  cold  treatment  must  be 
enclosed  in  fruit  fly-proof  packaging 
that  prevents  the  escape  of  adult,  larval, 
or  pupal  fruit  flies. 

This  condition  would  ensure  that 
containerized  shipments  would  be 
packaged  in  such  a  manner  as  to  prevent 
fruit  flies  or  other  insect  pests  from 
escaping  from  the  shipment  when  the 
container  is  opened.  This  condition 
would  provide  an  extra  barrier  to  fruit 
flv  escape  from  a  shipment  of  untreated 
fruit. 

3.  Containerized  shipments  of  firuit 
arriving  at  the  port  must  be  cold  treated 
within  the  area  over  which  the  Bureau 
of  Customs  is  assigned  the  authority  to 
accept  entries  of  merchandise,  to  collect 
duties,  and  to  enforce  the  various 
provisions  of  the  customs  and 
navigation  laws  in  force. 

This  condition  would  restrict  the 
movement  of  untreated  shipments  of 
fruit  intended  for  cold  treatment,  further 
minimizing  the  risk  that  any  fruit  flies 
in  the  shipments  would  come  into 
contact  with  host  material  that  may  be 
in  the  area. 

4.  The  cold  treatment  facility  and  PPQ 
must  agree  in  advance  on  the  route  by 
which  shipments  are  allowed  to  move 
between  the  vessel  on  which  they 
arrived  at  the  port  and  the  cold 
treatment  facility.  The  movement  of 
shipments  from  vessel  to  cold  treatment 
facility  would  not  be  allowed  until  an 
acceptable  route  has  been  agreed  upon. 

In  most  instances,  the  route  would  be 
determined  by  establishing  the  shortest 
route  between  the  vessel  and  the  cold 
treatment  facility  that  does  not  include 
an  area  that  contains  host  material  for 
fruit  flies  during  the  time  of  year  that 
the  region  experiences  its  most 
abundant  amount  of  host  material  for 
fruit  flies.  Then,  that  route  would  be 
used  throughout  the  year  to  convey 
shipments  from  vessel  to  cold  treatment 
facihty.  This  predetermined  route 
would  reduce  the  amount  of  time  that 
a  shipment  would  have  to  wait  before 
undergoing  cold  treatment  and  would 
reduce  the  risk  that  any  fruit  flies  in  the 
shipments  would  come  into  contact 
with  host  material  en  route  to  cold 
treatment. 

5.  Advance  reservations  for  cold 
treatment  space  must  be  made  prior  to 
the  departure  of  a  shipment  from  its 
port  of  origin. 

This  condition  would  ensure  that 
untreated  shipments  of  fruit  arriving  at 
the  port  would  not  have  to  wait  for  an 
extended  period  of  time  for  cold 
treatment.  Ensuring  the  expeditious 
cold  treatment  of  t^e  fruit  would 
minimize  the  risk  of  fruit  flies  maturing 
in  deteriorating  fruit. 


6.  Devanning,  the  unloading  of  fruit 
from  containers  into  the  cold  treatment 
facility,  must  adhere  to  the  following 
requirements:  (1)  All  containers  must  be 
unloaded  within  the  cold  treatment 
facility;  and  (2)  untreated  fruit  may  not 
be  exposed  to  the  outdoors  under  any 
circumstances. 

Because  of  the  southern  location  of 
the  port  of  Gulfport.  MS,  we  believe  that 
this  condition  would  be  a  necessary 
mitigating  factor  at  this  port.  This 
condition  would  eliminate  the 
possibility  of  untreated  fruit  being 
unloaded  and  waiting  for  cold  treatment 
outside  of  the  cold  treatment  facility 
itself 

If  fruit  intended  for  cold  treatment 
was  removed  from  its  shipping 
container  outside  of  the  cold  treatment 
facility,  there  would  be  an  increased 
risk  of  fruit  fly  escape  due  to  untreated 
fruit  warming  up  to  temf)eratures  that 
would  allow  the  insect  pests  that  may 
be  in  the  fruit  to  become  more  active 
and  possibly  to  escape  when  the  fly- 
proof  packaging  is  removed  from  the 
shipment.  Our  proposal  to  require 
devanning  inside  of  the  cold  treatment 
facility  would  ensure  that  all  fruit  that 
requires  cold  treatment  remains  in  a 
cool  environment. 

7.  The  cold  treatment  facility  must 
remained  locked  during  non-working 
hours. 

This  condition  would  help  ensure 
that  unauthorized  persons  do  not  have 
access  to  untreated  fruit  and,  therefore, 
cannot  remove  untreated  fruit  from  the 
cold  treatment  facility. 

8.  Blacklight  or  sticky  paper  must  be 
used  within  the  cold  treatment  facility, 
and  other  trapping  methods,  including 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surrounding  the  cold  treatment 

facility. 

This  condition  would  act  as  a  general 
safeguard.  We  propose  this  condition  as 
an  extra  layer  of  defense  that  would  trap 
any  fruit  flies  within  the  facility  or 
within  the  facility's  environs,  in  the 
unlikely  event  that  a  fruit  fly  manages 
to  survive  past  the  stage  of  pupation  in 
the  cold  treatment  facility. 

9.  During  cold  treatment,  a  backup 
system  must  be  available  to  cold  treat 
the  shipments  of  fruit  should  the 
primary*  cold  room  malfunction.  The 
facility  must  also  have  one  or  more 
reefers  (cold  holding  rooms)  and 
methods  of  identifving  lots  of  treated 
and  untreated  fruit. 

This  condition  would  ensure  that,  in 
the  event  that  the  primary  cold 
treatment  system  fails,  additional 
equipment  is  on  hand  at  the  cold 
treatment  facility  to  perform  cold 
treatments  on  shipments  of  fruit.  Cold 


holding  rooms  would  be  necessary  to 
ensure  that  shipments  of  fruit  remain 
cool  during  any  waiting  period  that  may 
ensue  from  a  malfunction  of  the  primary 
cold  room.  The  identification  of 
shipments  to  determine  which  lots  have 
been  treated  and  which  lots  need  to  be 
treated  would  eliminate  the  possibility 
of  treated  fruit  being  conuningled  with 
untreated  fruit  and  thereby  further 
reduce  the  possibility  of  fruit  flies  or 
other  insect  pests  escaping  from  the 
cold  treatment  faciUty. 

10.  The  cold  treatment  facility  must 
have  the  ability  to  conduct  methyl 
bromide  fumigations  on  site.  Therefore, 
the  cold  treatment  facility  must  have 
fumigation  equipment  approved  by  the 
Deputy  Administrator  of  PPQ  and  a  site 
for  conducting  fumigation  on  the 
premises. 

This  condition  would  act  as  an 
additional  contingency  plan  to  treat 
fruit  entering  the  port  of  Gulfport.  MS. 
As  the  risk  of  fruit  fly  infestation  is 
greater  at  Gulfport,  MS.  than  at  the  other 
ports  proposed  for  cold  treatment,  we 
have  determined  that  an  extra  layer  of 
protection  should  be  provided  by 
requiring  methyl  bromide  fumigation 
capabilities  as  an  alternative  means  of 
eliminating  pests  from  shipments  of 
fruit.  The  criteria  for  the  approval  of 
fumigation  equipment  can  be  found  in 
the  PPQ  Treatment  Manual. 

With  respect  to  methyl  bromide 
fumigation,  the  Environmental 
Protection  Agenc)'  published  a  notice  of 
final  rulemaking  in  the  Federal  Register 
on  December  10,  1993  (58  FR  65018- 
65082)  which  freezes  the  production  of 
methyl  bromide  at  1991  levels  and 
requires  the  phasing  out  of  domestic  use 
of  methyl  bromide  by  the  year  2001 
APHIS  is  studying  the  effectiveness  and 
environmental  acceptability  of 
alternative  treatments  to  prepare  for  the 
eventual  unavailability  of  methyl 
bromide  fumigation.  Our  current 
proposal  assumes  the  continued 
availability  of  methyl  bromide  for  use  as 
a  fumigant  for  at  least  the  next  few- 
years. 

11  The  cold  treatment  facihty  ,Tiusi 
have  contingency  plans,  approved  by 
the  Deputy  Administrator  of  PPQ.  for 
safely  destroying  or  disposing  ol  fruit 

This  condition  woulo  ensure  that,  in 
the  event  a  shipment  ca;inot  be  coi>1 
treated  promptlv  or  prop»^rly.  the 
contents  of  the  shipment  fould  be  satelv 
destroyed  or  disposed  ri*  "io  that  truit 
flies  and  other  plant  pesK  would  not 
have  the  opportunity  to  escape. 
Examples  of  adequate  contingency  plans 
would  include  the  ability  to  incinerate 
fruit,  to  bury  truit.  or  to  re-export  fruit 

We  believe  that  the  biologicai  barriers 
and  these  additional  conditions 
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established  for  cold  treatment  at  the  nort 
of  Gulfport,  MS.  would  be  adequate  lo 
prevent  the  introduction  and 
establishment  of  fruit  flies  and  other 
plant  pests. 

Proposal  of  Special  Condition  for  the 
Port  of  Wilmington,  NC 

We  are  also  proposing  to  require  thai 
cold  treatment  facilities  at  the  port  of 
Wilmington,  NC.  remain  locked  during 
non-working  hours  as  another  special 
condition  to  cold  treatment  at  the  port 
of  Wilmington.  NC.  We  have 
determined  that  this  safeguard,  without 
interfering  with  daily  operations  at  the 
port,  would  help  ensure  that 
unauthorized  persons  do  not  have 
access  to  untreated  huit  and.  therefore, 
cannot  remove  untreated  fruit  from  the 
cold  treatment  facility. 

Miscellaneous 

We  are  also  proposing  to  make  minor 
editorial  changes  for  clarity  and 
consistency.  We  propose  to  amend  the 
language  in  §319.56-2d(b)(5)(iv)(B)  to 
clarify  that  shipments  coming  in  for 
cold  treatment  currently  consist  only  of 
fruit.  Section  319.56-2d(b)(5)(iv)(B) 
states  that  the  shipments  intended  for 
cold  treatment  consist  of  fruits  and 
vegetables,  but,  presently,  only  certain 
fruits  from  certain  countries  are 
approved  for  cold  treatment. 

We  also  propose  to  revise  §  319.56- 
2x(b)  to  update  the  Hst  of  ports  that  are 
approved  as  locations  for  cold 
treatment. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

bi  accordance  with  5  U.S.C.  603.  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  small  entities. 
However,  we  do  not  currently  have  all 
of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  proposed  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  this  proposed  rule. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd.  150ee.  150ff.  151-167),  the 
Secretary  of  Agriculture  is  authorized  to 
regulate  the  importation  of  fniits  niid 
vegetables  to  prevent  the  introduction  of 
injurious  plant  pests. 


This  proposed  rule  would  amend  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  by  allowing,  under 
certain  conditions,  the  cold  treatment  of 
imported  fruits  upon  arrival  at  the  ports 
of  Gulfport.  MS,  Atlanta.  GA,  and 
Seattle,  WA.  Modem  cold  treatment 
facilities  have  been  or  are  in  the  process 
of  being  constructed  at  each  of  these 
ports. 

Approximately  585.4  million 
kilograms  of  fresh  fruits  and  vegetables 
were  imported  into  the  United  States 
through  the  ports  of  Gulfport,  MS, 
Atlanta.  GA,  and  Seattle,  WA,  during 
fiscal  year  1994.  The  port  of  Gulfport. 
MS,  handled  about  98  percent  of  the 
total  fresh  fruit  and  vegetable  imports 
for  these  ports.  The  ports  of  Atlanta,  GA, 
and  Seattle.  WA,  handled  0.25  and  1.75 
percent,  respectively,  of  the  total  fresh 
fruit  and  vegetable  imports  for  these 
three  ports.  During  fiscal  year  1994, 
approximately  550.330  kilograms  (less 
than  one-tenth  of  one  percent)  of  the 
total  fresh  fruit  imports  for  these  ports 
were  cold  treated  in  the  country  of 
origin  or  in  transit  to  the  United  States 
and.  if  these  ports  had  been  approved 
for  cold  treatment,  would  have  been 
eligible  for  cold  treatment  upon  arrival 
in  the  United  States.  Should  these  ports 
be  approved  for  cold  treatment,  we 
expect  that  an  additional  20  million 
kilograms  of  new  and  rerouted  fresh 
fruits  would  be  imported  through  and 
cold  treated  at  these  ports  each  year. 

According  to  the  Small  Business 
Administration,  a  "small"  entity 
involved  in  the  wholesale  trade  of  fresh 
fruits  is  one  that  employs  no  more  than 
100  people.  Currently,  there  are  4,388 
"small"  wholesale  importers  of  fresh 
fruits  in  the  United  States.  Use  of  on-site 
cold  treatment  facilities  at  the  ports  of 
Seattle.  WA.  Atlanta.  GA,  and  Gulfport, 
MS,  may  slightly  reduce  transportation 
costs  for  foreign  fruit  exporters,  which, 
in  turn,  may  slightly  reduce 
transportation  costs  for  domestic 
importers  and.  ultimately,  may  slightly 
reduce  the  cost  of  certain  fruits  for  U.S. 
consumers.  We  expect,  however,  that 
these  reductions  in  costs  would  be 
insignificant. 

The  alternative  to  this  proposed  rule 
was  to  make  no  changes  in  the 
regulations.  After  consideration,  we 
rejected  this  alternative  because  it 
appears  that,  with  the  safeguards 
proposed,  the  cold  treatment  of  fruit 
may  be  conducted  at  any  of  the  ports 
proposed  in  this  document  without 
significant  risk  of  introducing  fruit  Hies 
or  other  injurious  plant  pests. 

Executive  Order  12778 

This  proposed  rule  would  allow  cold 
treatment  of  certain  imported  fruits  to 


be  conducted  at  the  ports  of  G'ai*port, 
MS,  Atlanta,  GA,  and  Seatue  WA  If 
this  proposed  rule  is  adopted.  State  and 
local  laws  and  regulations  regarding  the 
importation  of  fruits  under  this  rule 
would  be  preempted  while  t'le  fruits  are 
in  foreign  commerce.  Fresh  fruits  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  this 
proposed  rule  is  adopted,  no  retroactive 
effect  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  chiallenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton.  Fruits.  Honey. 
Imports.  Incorporation  by  reference, 
Nursery  Stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice. 
Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

PART  31»-F0REIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  150ee,  ISOff, 
151-167,  450,  2803.  and  2809:  21  U.S.C.  136 
and  136a:  7  CFR  2.22,  2.80.  and  371.2(c). 

2.  Section  319.56-2d  would  be 
amended  as  follows: 

a.  In  paragraph  (b)(1).  by  revising  the 
second  sentence  to  read  as  set  forth 
below. 

b.  By  revising  paragraph  (b)(5)(iv)  to 
read  as  set  forth  below. 

c.  By  adding  new  paragraphs  (b)(5)(v) 
and  (b)(5)(vi)  to  read  as  set  forth  below. 

f319.56-2d    Adminlstrativ*  Instructions 
for  COM  traatments  of  certain  Importad 
fruit*. 

•        •        *        *        * 

(b)  •  •  * 

(1)  •  •  *  If  not  so  refrigerated,  the 
fruit  must  be  both  precooled  and 
refrigerated  after  arrival  only  in  cold 
storage  warehouses  approved  by  the 
Deputy  Administrator  and  located  at  the 
following  ports:  Atlantic  ports  north  of. 
and  including.  Baltimore,  MD;  ports  on 
the  Great  Lakes  and  St.  Lawrence 
Seaway;  Canadian  border  ports  on  the 


Federal  Register  /  Vol.  61,  No.  83  /  Monday,  April  29,  1996  /  Proposed  Rules 


18695 


North  Dakota  border  and  east  of  North 
Dakota;  the  maritime  ports  of 
Wilmington,  NC,  Seattle,  WA,  and 
Gulfport,  MS;  Seattle-Tacoma 
International  Airport,  Seattle.  WA; 
Hartsfield-Atlanta  International  Airport, 
Atlanta,  GA;  and  Baltimore-Washington 
International  and  Dulles  International 
airports.  Vyashington.  DC.  *  *  • 
•        •        •        *        • 

(5)  *   •   • 

(iv)  Special  requirements  for  the 
maritime  ports  of  Wilmington,  NC,  and 
Seattle,  WA.  Shipments  of  fruit  arriving 
at  the  maritime  ports  of  Wilmington, 
NC.  and  Seattle,  WA,  for  cold  treatment, 
in  addition  to  meeting  all  of  the 
requirements  in  paragraphs  (b)(5)(i) 
through  (b)(5)(iii)  of  this  section,  must 
meet  the  following  special  conditions: 

(A)  Bulk  shipments  (those  shipments 
which  are  stowed  and  unloaded  by  the 
case  or  bin)  of  fruit  must  arrive  in  fruit 
fiy-proof  packaging  that  prevents  the 
escape  of  adult,  larval,  or  pupal  fruit 
flies. 

(B)  Bulk  and  containerized  shipments 
of  fruit  must  be  cold-treated  within  the 
area  over  which  the  Bureau  of  Customs 
is  assigned  the  authority  to  accept 
entries  of  merchandise,  to  collect  duties, 
and  to  enforce  the  various  provisions  of 
the  customs  and  navigation  laws  in 
force. 

(C)  Advance  reservations  for  cold 
treatment  space  must  be  made  prior  to 
the  departure  of  a  shipment  from  its 
port  of  origin. 

(D)  The  cold  treatment  facility  must 
remained  locked  during  non-working 
hours. 

(v)  Special  requirements  for  the 
airports  of  Atlanta.  GA,  and  Seattle. 
WA.  Shipments  of  fruit  arriving  at  the 
airports  of  Atlanta,  GA,  and  Seattle, 
WA,  for  cold  treatment,  in  addition  to 
meeting  all  of  the  requirements  in 
paragraphs  (b)(5)(i)  through  (b)(5)(iii)  of 
this  section,  must  meet  the  following 
sjiecial  conditions: 

(A)  Bulk  and  containerized  shipments 
of  fruit  must  arrive  in  fruit  fly-proof 
packaging  that  prevents  the  escape  of 
adult,  larval,  or  pupaL  fruit  flies. 

(B)  Bulk  and  containerized  shipments 
of  fruit  arriving  for  cold  treatment  must 
be  cold  treated  within  the  area  over 
which  the  Bureau  of  Customs  is 
assigned  the  authority  to  accept  entries 
of  merchandise,  to  collect  duties,  and  to 
enforce  the  various  provisions  of  the 
customs  and  navigation  laws  in  force. 

(C)  The  cold  treatment  facility  and 
Plant  Protection  and  Quarantine  must 
agree  in  advance  on  the  route  by  which 
shipments  are  allowed  to  move  between 
the  aircraft  on  which  they  arrived  at  the 
airport  and  the  cold  treatment  facility. 


The  movement  of  shipments  from 
aircraft  to  cold  treatment  facility  will 
not  be  allowed  until  an  acceptable  route 
has  been  agreed  upon. 

(D)  Advance  reservations  for  cold 
treatment  space  must  be  made  prior  to 
the  departure  of  a  shipment  from  its 
port  of  origin. 

(E)  The  cold  treatment  facility  must 
remained  locked  during  non-working 
hours. 

(F)  Blacklight  or  sticky  paper  must  be 
used  within  the  cold  treatment  facility, 
and  other  trapping  methods,  including 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surrounding  the  cold  treatment 
facility. 

(G)  The  cold  treatment  facility  must 
have  contingency  plans,  approved  by 
the  Deputy  Administrator,  for  safely 
destroying  or  disposing  of  fruit. 

(vi)  Special  requirements  for  the  port 
of  Gulfport.  MS.  Shipments  of  fruit 
arriving  at  the  port  of  Gulfport,  MS.  for 
cold  treatment,  in  addition  to  meeting 
all  of  the  requirements  in  paragraphs 
(b)(5)(i)  through  (b)(5)(iii)  of  this 
section,  must  meet  the  following  special 
conditions: 

(A)  All  fruit  entering  the  port  for  cold 
treatment  must  move  in  maritime 
containers.  No  bulk  shipments  (those 
shipments  which  are  stowed  and 
unloaded  by  the  case  or  bin)  are 
permitted  at  the  port  of  Gulfport.  MS. 

(B)  Within  the  container,  the  fruit 
intended  for  cold  treatment  must  be 
enclosed  in  fruit  fly-proof  packaging 
that  prevents  the  escape  of  adult,  larval, 
or  pupal  fruit  flies. 

(C)  All  shipments  of  fruit  arriving  at 
the  port  for  cold  treatment  must  be  cold 
treated  within  the  area  oVer  which  the 
Bureau  of  Customs  is  assigned  the 
authority  to  accept  entries  of 
merchandise,  to  collect  duties,  and  to 
enforce  the  various  provisions  of  the 
customs  and  navigation  laws  in  force. 

(D)  The  cold  treatment  facility  and 
Plant  Protection  and  Quarantine  must 
agree  in  advance  on  the  route  by  which 
shipments  are  allowed  to  move  between 
the  vessel  on  which  they  arrived  at  the 
port  and  the  cold  treatment  facility  The 
movement  of  shipments  from  vessel  to 
cold  treatment  facility  will  not  be 
allowed  until  an  acceptable  route  has 
been  agreed  upon. 

(E)  Advance  reservations  for  cold 
treatment  space  at  the  port  must  be 
made  prior  to  the  departure  of  a 
shipment  from  its  port  of  origin. 

(F)  Devanning.  the  unloading  of  fruit 
from  containers  into  the  cold  treatment 
facility,  must  adhere  to  the  following 
requirements: 

(1)  All  containers  must  be  unloaded 
within  the  cold  treatment  facility;  and 


(2)  Untreated  fruit  may  not  be 
exposed  to  the  outdoors  under  any 
circumstances. 

(G)  The  cold  treatment  facility  must 
remained  locked  during  non-working 
hours. 

(H)  BlackUght  or  sticky  paper  must  be 
used  within  the  cold  treatment  facility, 
and  other  trapping  methods,  including 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square 
miles  surrounding  the  cold  treatment 
facility. 

(I)  During  cold  treatment,  a  backup 
system  must  be  available  to  cold  treat 
the  shipments  of  fruit  should  the 
primary'  system  malfunction.  The 
facility  must  also  have  one  or  more 
reefers  (cold  holding  rooms)  and 
methods  of  identifying  lots  of  treated 
and  untreated  fruits. 

(J)  The  cold  treatment  facility  must 
have  the  ability  to  conduct  methyl 
bromide  fumigations  on-site. 

(K)  The  cold  treatment  facility  must 
have  contingenc)'  plans,  approved  b> 
the  Deputy  Administrator,  for  safely 
destroying  or  disposing  of  fruit. 
<i        «        •        •        « 

3.  In  §  319.56-2x(b).  the  first  sentence 
would  be  revised  to  read  as  follows 

§  31 9.S6-2X    Administrative  instructions; 

conditions  governing  tt>e  entry  of  certain 

fruits  and  vegetables  for  wttich  treatment  is 

required. 

»         »         •         •         » 

(b)  If  treatment  has  not  been 
completed  before  the  fruits  and 
vegetables  arrive  in  the  United  States, 
fruits  and  vegetables  listed  above  and 
requiring  treatment  fo"-  fruit  flies  may 
arrive  in  the  United  States  only  at  the 
following  ports:  Atlanti.'  port?  nortl.  of 
and  including,  Baltimore.  MD:  porlv  on 
the  Great  Lakes  and  S'.  Lawrence 
Seaway;  Canadian  border  ports  on  the 
North  Dakota  border  and  east  of  North 
Dakota;  the  maritime  ports  of 
Wilmington  NC.  Seattle.  WA  and 
Gulfport.  MS:  Seattle-Tacoma 
hitemational  Airport.  Seattle.  WA; 
Hartsfield-.A,tlanta  In'ernational  .^;rport 
Atlanta.  GA;  and  Baltiniore-Was,h;neton 
International  and  Duiie«;  Internationa! 
airports.  Washington.  DC.  *   *   * 

Done  in  Washington.  YX:  this  23rd  day  ol 
.April  ^9m 
Lonnie  |.  King, 

Administrator.  Animol  .uif^  Plant  Ht-alth 
Inapection  Senjce 

|FR  Doc  96-10461  Filed  4-26-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-CE-78-nAD] 

[RIN  2120-AA64] 

Airworthiness  Directives;  I.A.M. 
Rinaldo  Plaggio  S.p.A.  Model  P-180 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRMl 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  I.A.M. 
Rinaldo  Piaggio  S.p.A.  (Piaggio)  Model 
P-180  airplanes.  The  proposed  action 
would  require  modifying  the  passenger 
seat  cushion  next  to  the  emergency  exit 
door  handle.  Reports  of  interference 
with  the  passenger  seat  cushion  and  the 
emergency  exit  door  handle  preventing 
the  door  from  opening  from  the  outside 
prompted  this  proposed  AD  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  possibility 
of  not  being  able  to  open  the  emergency 
exit  door  during  an  emergency 
evacuation  of  the  airplane,  which  could 
result  in  injury  to  the  passengers. 
DATES:  Comments  must  be  received  on 
or  before  July  5,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-C;E-78- 
AD.  Room  1558,  fiOl  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  lie  obtained  from  1.  A. 
M.  Rinaldo  Piaggio,  S.p.A..  Via  Cibrario. 
4  16154  Genoa.  Italy.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  S.  Chalpin,  Program  Manager, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office  c/o  American  Embassy,  B-1000 
Bnissels,  Belgium,  telephone  (322) 
513. .3830,  ext.  2716;  facsimile  (322) 
230.6899;  or  Mr.  Roman  T  Gabrys. 
Project  Officer.  Small  .Mrplane 
Directorate,  Airplane  Certification 
Service,  FAA.  1201  Walnut,  suite  900, 
Kansas  Citv.  Missouri  64105:  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2169. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-78-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-78-AD.  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(RAI),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Piaggio  Model  P-180 
airplanes.  The  RAI  has  advised  that  the 
emergency  exit  door  handle  next  to  the 
passenger  seat  is  getting  caught  on  the 
passenger  seat  cushion  when  attempting 
to  open  the  door  from  the  outside.  The 
outside  door  handle  is  connected  to  the 
inside  door  handle,  which,  if  caught  on 
the  passenger  seat  cushion,  prevents  the 
door  from  opening. 

Piaggio  has  issued  Service  Bulletin 
(SB)  80-€043;  Original  Issue  July  28, 
1993.  which  specifies  procedures  for 
modifying  the  passenger  seat  cushion  to 
keep  the  emergency  exit  door  handle 


from  interfering  with  the  seat  cushion. 
The  RAI  classified  this  service  bulletin 
as  mandatory  and  issued  RAI  AD  93- 
302.  dated  September  30,  1993,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Italy- 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  between  Italy 
and  the  United  States.  Pursuant  to  this 
bilateral  airworthiness  agreement,  the 
RAI  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  RAI. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piaggio  Models  P-180 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  modifying 
the  passenger  seat  cushion  to  keep  the 
emergency  exit  door  handle  from 
interfering  with  the  seat  cushion  in 
accordance  with  Piaggio  SB  80-0043; 
Original  Issue:  September  30.  1993. 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  will 
be  furnished  by  the  manufacturer  at  no 
cost  to  the  owner/operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $960.  This  figure  is 
based  on  the  assumption  that  none  of 
the  owner/operators  of  the  affected 
airplanes  have  modified  the  airplanes 
Piaggo  has  informed  the  FAA  that  all  4 
of  the  Model  P-180  airplanes  registered 
for  operation  in  the  United  Stafes  have 
performed  this  action,  consequently, 
there  is  no  further  cost  to  U.S.  operators 
for  this  proposed  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  oh  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
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"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101,  40113. 
44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

L  A.  M.  Rinaldo  Piaggio  SJ> A:  Docket  No. 
95-CE-78-AD. 

Applicability:  Model  P-180  (serial 
numbers  1002  and  1004  through  1022). 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiBcted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time- in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  the  possibility  of  not  getting  the 
emergency  exit  door  opien  during  an 
emergency  evacuation  of  the  airplane,  which, 
if  not  detected  and  corrected,  could  result  in 
injury  to  the  passengers.,  accomplish  the 
following: 


(a)  Modify  the  passenger  seat  cushion  in 
accordance  with  Piaggio  Service  Bulletin 
(SB)  80-0043;  Original  Issue:  September  30, 
1993. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviations  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office,  FAA.  Europe^  Africa,  and 
Middle  East  Office,  c/o  American  Embassy, 
B-1000  Brussels,  Belgium.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  seiid  it  to  the  Manager. 
Brussels  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  I.  A.  M.  Rinaldo 
Piaggio,  S.p.A.,  Via  Qbrario,  4  16154  Genoa, 
Italy;  or  may  examine  this  document  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  April 
19, 1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  96-10453  Filed  4-26-96;  8:45  am) 
WLUNQ  COM  4*10-13-P 


14  CFR  Part  39 

[Docket  No.  95-CE-55-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  the  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  PA31,  PA31P, 
and  PA31T  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  75-26-18,  which 
currently  requires  modifying  the 
landing  gear  selector  cable  forward 
attachment  pin  assembly  by  installing  a 
safety  lock  wire  on  certain  The  New 
Piper  Aircraft  Inc..  (Piper)  PA31.  PA31P 
and  PA31T  series  airplanes.  The 
proposed  action  would  require  the  same 
action  as  AD  75-26-18.  An  incorrect 
designation  of  Pif)er  Model  PA31 
airplanes  as  Piper  Model  PA31-310 
airplanes  in  AD  75-26-18  prompted  the 
proposed  AD  action.  The  actions 


specified  by  the  proposed  AD  are 
intended  to  prevent  the  landing  gear 
selector  cable  forward  attachment  pin 
assembly  from  becoming  separated  from 
the  powerpack  control  arm.  which,  if 
not  corrected,  could  cause  loss  of 
landing  gear  retraction  or  extension. 
DATES:  Comments  must  be  received  on 
or  before  June  28.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-55- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  tht 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Attn:  Customer 
Service,  2926  Piper  Dr.,  Vero  Beach, 
Florida,  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh.  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia,  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

8UPPI.EMENTARY  MFOftMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  alx>ve.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  pro[>osed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  No.  95-CE-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  95-CE-5.5-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Mi.ssouri  6410B. 

Discussion 

It  has  been  brought  to  the  attention  of 
the  F.AA  that  AD  7.5-2B-1H.  which  is 
applicable  to  Piper  PA31  series 
airplanes,  should  not  have  listed  a  Piper 
Model  PA;n-:no  airplane.  The  Piper 
Model  PA31-310  airplane  is  not  a 
recognized  model  on  the  Type 
Certificate  Data  Sheet  No.  AiOSO  and 
the  airplane's  data  plate  for  the  airplane 
subject  to  the  AD  states  Model  PA31, 
not  Model  PA31-310.  The  concern  was 
raised  that  some  owners/operators  of 
Model  PA31  airplanes  may  not  have 
complied  with  AD  75-26-18.  since  the 
AD  currently  describes  the  airplane  as  a 
Piper  Model  PA3 1-310,  even  though 
their  serial  number  falls  within  the 
serial  number  range  in  the  current  AD. 
For  this  reason,  the  FAA  is  proposing  to 
supersede  the  current  AD  to  change  the 
model  designation  in  the  Applicability 
section  of  the  AD  from  a  Piper  Model 
PA31-31U  airplane  to  Piper  Model  P.\31 
airplane. 

Piper  has  issued  service  bulletin  (SB) 
No.  488,  dated  Octoter  24,  1975,  which 
spe(.ifies  procedures  for  modifying  the 
landing  gear  selector  cable  forward 
attachment  pin  assembly. 

After  examining  the  cir(  unistances 
and  reviewing  all  available  information 
related  to  the  int:idents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  landing 
gear  selector  cable  forward  attai  hment 
pin  assemblv  from  beconiiiig  separated 
from  the  powerpack  control  arm. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA31.  PA31P. 
and  PA31T  series  airplanes  of  the  same 
type  desigri,  the  proposed  AD  would 
supersede  AD  75-26-18  with  a  new  AD 
that  would  retain  the  same  requirement 
as  AD  75-26-18  which  is  modifying  the 
landing  gear  selector  c:abie  forward 
attachment  pin  assembly,  part  number 
(P/N)  53599-00.  bv  installing  3  inches 
ot  safety  lock  wire  (MS20995C,41)  onto 
the  attachment  pin  assembly,  and  the 
proposed  action  requires  cihanging  the 
Applicability  section  for  the  model 
designations  from  Piper^lodel  PA31- 


310  airplanes  to  Piper  Model  PA31 
airplanes. 

The  FAA  estimates  that  875  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  25  cents  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $52,718.75. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034,'  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it, may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  l!.S  C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD). 


75-26-18,  Amendment  39-2504,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft.  Inc.:  Docket  No.  95- 
(:E-55-AD;  Supersedes  AD  75-26-18.    . 
Amendment  39-2504. 
Applicability:  PA31,  PA31P,  and  PA31T 

series  airplanes  with  the  following  Model 

and  serial  numbers,  certificated  in  any 

category. 


Models 

Senal  Nos. 

PA-31  and  PA-31- 

31-7300950  through 

325. 

31-7612017 

PA-31-350  

31-7305048,31- 

7305049,  and  31- 

7305052  through 

31-7652032 

PA-31  P  

31 P-73001 28  through 

31P-7630005 

PA-31T  

31T-7400002  through 

31T-7620013. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  twen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  conditio^  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  includ" 
sjDecific  proposed  actions  to  address  it. 
Compliance:  Required  within  50  hours  time- 
in-service  (TIS)  after  February  9, 1976 
(effective  date  of  AD  75-26-18)  or  within  the 
next  25  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless 
already  accomplished. 

To  prevent  the  landing  gear  selector  cable 
forward  attachment  pin  assembly  from 
becoming  separated  from  the  powerpack 
control  arm,  which  if  not  corrected  could 
cause  loss  of  landing  gear  retraction  or 
extension,  accomplish  the  following: 

(a)  Modify  the  landing  gear  selector  cable 
forward  attachment  pin  assembly  by 
installing  a  safety  lock  wire  in  accordance 
with  the  Instructions  section  of  Piper  service 
bulletin  No.  488,  dated  October  24,  1975. 

(b)  Special  flight  permits  mav  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
td  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  compliance  time  that  provides 
an  equivalent  level  of  safety  may  be.  approved 
by  the  Manager,  FAA,  Atlanta  Aircraft 
Certification  Office,  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160,  College  Park. 
Ceorgia  30337-2748.  The  request  shall  be 
forwarded  through  an  appropriate  FA.^ 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Adanta  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  al'emative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  Alternative  methods  of  compliance 
approved  in  accordancu  with  AD  75-26-18 
(superseded  by  this  action)  are  considered 
approved  as  altemative  methods  of 
compliance  with  this  AD. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft.  Inc.,  Attn:  Customer  ServiC'\  2926 
Piper  Dr.,  Vero  Beach,  Florida,  32960.  -^r  mav 
examine  this  document  ai  the  FAA,  Ceiitral 
Region,  Office  of  the  Assistant  Chief  Counsel. 
Room  1558,  601  E.  12th  Su-eet,  Kansas  City, 
Missouri  64106. 

(f)  This  amendment  supei^edes  .'\D  75-26- 
18,  Amendmenf  39-2504.  Issued  'n  Kansas 
City,  Missouri,  on  April  'j9,  1996. 

Henry  A.  Annstrong, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  96-10452  Filed  4-26-96;  8  45  am] 

BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  9&-NM-175-A0] 

RIN  2120-AA64 

Airworthiness  Directives;  Airt>us  Model 
A300-600  and  A310  Series  Airplanes 
Equipped  With  General  Electric  Model 
CF6-80  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300-600  and 
A3 10  series  airplanes.  This  proposal 
would  require  an  inspection  to  detect 
defects  of  the  directional  pilot  valves 
(DPV);  and  replacement  of  any  defective 
DPV  with  a  new  DPV,  or  deactivation  of 
the  thrust  reverser  system,  if  necessary. 
This  proposal  is  prompted  by  a  report 
indicating  that,  during  a  maintenance 
check,  an  uncommanded  deployment 
and  stowage  of  the  thrust  reverser 
occurred  due  to  improperly  modified 
DPV's.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
uncommanded  deployment  and  stowage 
of  the  thrust  reverser  during 
maintenance  activities,  as  a  result  of 
improperly  modified  DPV's.  which 
could  result  in  injury  to  maintenance 
personnel  or  other  people  on  the 
ground, 

DATES:  Comments  must  be  received  by 
June  10, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Direciorate,  ANM-j03, 
Atten'jon:  '^uies  JL)ocke(  No.  95-NM- 
:7S- AD.  1601  Lmd  Avenue  SVV., 
Senton  'Vashington  98055-4056. 
Conriments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  nolidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  maybe  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report 
summarizing  each  FAA -public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-175-AD."  The 
postcard  will  be  date  stamp>ed  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


95-NM-175-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-405R. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FA.^  that  an  unsafe 
condition  may  exist  on  certain  Airbus- 
Model  A300-600  and  A3 10  series 
airplanes,  equipped  with  General 
Electric  Model  CF6-80  engines.  The 
DGAC  advises  that  it  has  received  a 
report  indicating  that,  during  a 
maintenance  check,  an  uncommanded 
deployment  and  stowage  of  the  thnist 
reverser  occurred. 

Investigation  of  this  incident  revealed 
that,  when  the  thrust  reverser  handle 
was  moved  from  the  "stow"  position  to 
the  thrust  reverser  test  point,  the 
directional  pilot  valve  (DPV)  stuck  in 
the  "open"  ("deploy")  position  The  air 
supply  first  caused  the  thrust  reverser  tc 
deploy,  and  then  caused  the  DFV 
solenoid  to  move  the  DPV  to  the  "stow" 
direction,  which  resulted  in  the  thrust 
reverser  stowing.  This  same  sequence  ol 
events  happened  when  the  opposite 
engine  was  tested.  When  both  DPV's 
were  replaced  and  a  functional  test 
carried  out,  no  anomaly  was  found  This 
indicated  that  the  originally-installed 
DPV's  apparently  were  faulty. 

Further  tests  carried  out  at  the  Airbus 
flight  line  on  a  General  Electric  CF6- 
80C2  engine  with  the  faulty  DPV's 
installed,  demonstrateo  that  deployment 
of  the  thrust  reverser  could  not  be 
reproduced  with  the  engine  running. 
The  thrust  reverser  deployment  could 
be  recreated  only  with  a  progressive 
increase  of  ground  air  supply  ai  low 
pressure  (approximately  10  to  15  psii  tc 
the  ground  test  point  on  the  airplane. 
When  direct  test  pressure  ot  2H  psi  was 
applied  to  the  DPV.  the  valve  reseated 
to  the  "stow"  position.  (This  same 
scenario  was  confirmed  by  bench  testing 
performed  by  both  General  Electric  ana 
Allied  Signal.) 

Further  investigation  of  the  two  fauit\ 
DPV's  revealed  that  the  valves  had  tieen 
improperly  modified  when  proceduref 
specified  in  General  Electric  Service 
Bulletin  78-031  had  beer,  accompiishec'. 
on  the  engine.  The  DP\'  armature  spnn^ 
had  not  been  replaced  vn  ith  a  nev 
stronger  spring  in  accordance  with  the 
ser\'ice  bulletin  instructions. 

Accordingly,  such  an  improperly 
modified  DPV,  if  not  correcied.  could 
result  in  uncommanded  deployment 
and  stowage  of  the  thrust  reverser 
during  maintenance  activities,  which 
consequently  could  cause  iniury  to 
maintenance  personnel  or  other  people 
on  the  ground. 
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Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  78-0.5.  Revision  01.  d.iti-d 
February'  8,  1995.  which  describes 
procedures  for  a  one-time  inspection  to 
detect  defects  of  the  DPV:  and 
replacement  of  the  defective  DPV  v^ith 
a  new  DPV,  or  deactivation  of  the  thrust 
reverser  system,  if  necessary.  The  DGAC 
classified  this  AOT  as  mandatory  and 
issued  French  airworthiness  directive 
95-052-176(8),  dated  March  15,  1995, 
m  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airpiano  mode!  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  suction  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessar\'  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  I'nited  States. 

Explanation  of  the  Requirements  of  the 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  to  detect 
defects  of  the  DPV.  If  a  defective  DPV 
is  detected,  it  would  be  required  to  be 
replaced  with  a  new  DPV,  or  thrust 
reverser  system  would  be  required  to  be 
deactivated  until  the  DPV  is  replaced. 
The  mspection  and  replacement  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  AOT  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  would  be  affetrted  by  this 
proposed  AD.  thdt  it  would  take 
approximately  10  work  houi'^  per 
airplane  to  accoiupiish  the  proposed 
one-time  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  co.st  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  S25,800.  or  S600  per 
airpliMie. 

The  cost  impact  figure  discussed 
aho\e  is  based  on  assumptions  that  no 
operator  has  vet  .iccomplishcd  any  ot 
the  proposed  requirements  ot  this  AU 
action,  and  that  no  operator  would 


accoinplisn  tLose  actions  in  the  future  if 
this  AD  we.e  not  adopled. 

Regulatory  Impact 

The  regulations  proposed  hen?in 
would  not  have  substantial  dirnc;  eiyect*' 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  LSC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  95-NM-17.5-AD. 

Afjplicnbilitv:  Modol  A300B4-601.  -603. 
-«05R.  A300-F4-605R,  and  A310-203. 
-20K;.  -204.  -304,  -308  series  airplanes, 
equipped  with  General  Electric  Model  CF6- 
80  engines;  on  which  General  Electric 
Servile  Bulletin  78-031  has  been 
Hcconiplished;  rertificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 


the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modi  tied, 
altered,  or  repaired  so  that  the  performance 
of  the  rrqnirements  of  this  AD  is  affected,  the 
owner' operator  must  request  approval  for  an 
alternative  method  nf  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
rhc  request  should  include  an  assessment  of 
thi^  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
btcn  eliminated,  the  request  should  include 
specific  p-uDosed  artions  to  address  it 

Compliance:  Required  as  indicated,  unless 
.iccomplisht^d  previo'isly. 

To  prevont  uncummdrded  deployment  and 
stowage  ot  tnj  ihiust  reverser  during 
maintenance  activities,  accumplish  the 
following: 

(a)  Within  600  High'  hours  after  the 
effective  dat;'  of  this  .XD,  perform  an 
inspection  tc  l^tec*  a^fectr  <;'  the  directional 
pilot  valves  (DPV)  in  accordance  with  .\irhus 
All  Operators  Telex  (AOT)  7»-C5,  Revision 
01,  February  8,  1995. 

(1)  If  no  defects  are  detected,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  defect  is  detected,  prior  to  further 
flight,  either  replace  the  defective  DPV  with 

a  new  DPV  in  accordance  with  the  AOT;  or 
deactivate  the  thrust  reverser  system  in 
accordance  with  approved  procedures  of  the 
Minimum  Equipment  List  (MEL)  until  the 
DPV  is  replaced 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  F.\A, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  April  23, 
1996. 

S.  R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  96-10509  Filed  4-26-96:  8:45  am) 
BILUNG  CODE  4910-1 3-P 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
superseding  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A3no  B2  and  B4  .series 
airplanes,  that  currently  requires 
inspection  for  cracks  of  the  fuselage, 
wings,  and  vertical  stabilizer  structures: 
and  repairs  or  modifications,  if 
necessary.  That  AD  was  prompted  by 
reports  of  cracking  in  several  areas  of 
the  fuselage,  wings,  and  vertical 
stabilizer  structure  due  to  fatigue-related 
stress.  The  actions  specified  by  that  AD 
are  -ntended  to  prevent  such  fatigue- 
r«U.;ed  cracking,  which  could  result  in 
ffduced  structural  integrity  of  the 
fiselage.  wing,  and  vertical  stabilizer. 
This  aciion  would  provide  tor  a  new- 
optional  terminating  action,  for  certain 
airplanes,  and  would  expand  the 
applicabilitv  of  the  existing  .^D  to 
include  additional  airplanes. 
DATES:  Comments  must  be  received  by 
June  10.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airphnn  "Jirectorate,  ANM-103 
Atteiiuon:  Rules  Docket  No.  95-NM- 
109-AD,  1601  Lind  Avenue  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  r>e  inspected  at  this 
location  between  9  00  a.m.  and  3.00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus,  1  Rond  Point  Maurice  Bellonte 
31707  Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  S\V.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-2146; fax  (206) 227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  mav  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econoni;r 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  botn  before 
and  after  the  closing  date  for  .lomments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.A.'K-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  ihe  FA-\  to 
acknowledge  receipt  of  their  comm.ents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-109-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-109-.\D.  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  August  13,  1986,  the  FAA  issued 
AD  86-19-02.  amendment  39-5396  (51 
FR  29910,  August  21.  1986),  applicable 
to  certain  Airbus  Model  A300  B2  and  B4 
series  airplanes.  That  AD  requires 
inspe«:tions  for  cracks  of  the  fuselage, 
wings,  and  vertical  stabilizer  structures: 
and  repairs  or  modifications,  if 
necessary.  That  action  was  prompted  by 
reports  that,  during  fatigue  tests 
conducted  by  the  manufacturer,  cracks 
were  detected  in  several  areas  of  the 
fuselage,  wings,  and  vertical  stabilizer 
structure.  The  requirements  of  that  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  the  fuselage,  wing, 
and  vertical  stabilizer. 

Explanation  of  New  Relevant  Service 
Information 

Since  the  issuance  of  that  AD,  Airbus 
has  issued  Revision  3  of  Service 
Bulletin  A300-53-182,  dated  March  16. 
1994.  The  inspection  procedures 
described  in  this  revision  are  identics! 
to  those  described  in  the  original 
version  of  the  service  bulletin,  which 
was  referenced  in  AD  86-19-02  as  the 
appropriate  source  of  service 
information.  However,  this  new  revision 
of  the  service  bulletin  differs  in  two 
ways  from  the  original  version: 

1.  The  effectivity  listing  in  the  revised 
bulletin  includes  ddditional  airplanes 
that  are  subject  to  the  addressed  unsafe 
condition. 


2.  For  certain  airp.anes.  the  .evised 
sei^  ice  bnilelin  provides  procedures  tor 
replacement  of  the  web  plate  and 
support  fitting  at  the  level  c  i  .-itnnger  'iS 
(left-  and  right-hand)  with  a  new  web 
plate  and  support  firting 
.\ccompiishment  oi  'he  replacement 
would  eliminate  the  need  for  the 
repetitive  inspections  in  the  web  plate 
between  frame  30.A  and  frame  32  at 
stringer  18. 

The  Direction  C^enerale  de  I'Aviatior 
Civiip  'OCJAC),  which  is  the 
airwort'      ess  authority  for  France, 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  'CN)  83-102- 
053(B)R2.  dated  March  Z.  1994.  in  orde' 
to  assure  the  continued  airworthiness  o; 
these  airplanes  in  France. 

Explanation  of  the  Provisions  of  the 
Proposed  Rule 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  .^viation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  descnbed  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  nas  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design  registered  in  the  United 
States,  the  proposed  \D  would 
supersede  AD  86-19-02  to  continue  to 
require  inspections  for  cracks  of  the 
fusela^ie.  wings,  and  vertical  stabilizer 
structures:  and  repairs  or  modifications, 
if  necessarv.  However,  the  apphcabiliiv 
of  the  rule  would  be  expanded  to 
include  additional  airplanes  that  have 
been  identified  as  sub)et:t  to  the 
addressed  unsafe  condition. 

For  certain  airplanes,  the  proposed 
AD  would  provide  tor  a  new  optional 
replacen.ent  action  wnich  would 
cons*  '  ■•►-  terminating  action  for  certain 
repetitive  inspectio'-.  -equirements. 
These  actions  woui.i  be  required  to  be 
accomplished  in  accordance  with  the 
ser.ice  bulletin  described  nreviousK 

Operators  who  pre\  iously  elected  to 
accomplish  Airbus  Modification  1691  ic 
terminate  the  repetitive  inspections  at 
stringers  IH  and  22.  as  was  provided  b> 
paragraph  D.  oi  AD  86-19-02.  shoulc 
note  that,  under  the  provisions  of 
paragraph  id)l4)  of  this  proposal, 
accomplishment  of  that  modification 
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■'/ould  constitute  tpnninating  action  for 
be  repetitive  in.spections  oni\'  :it 
stringer  22. 

Aaditiona!ly.  operators  should  not*" 
that  paragraph  (..  ot  AD  86-19-<)2  has 
lot  been  retained  in  this  proposal.  That 
jaragraph  required  ultrasonic 
nspections  ot"  the  longitudinal  lap  joints 
..I  stringer  29  between  frames  72  unci  73, 
and  eddy  current  inspections  of  the 
cngitudinal  skin  splice.s  of  the  top 
uselage  joint  between  frames  ''2  iir.cl  80. 
"he  FAA  has  issued  a  separate 
nilemaking  action  to  address  those 
itquirements  (reference  notice  of 
oroposed  rulemaking,  Docket  No.  94- 
iNlM-246-AD). 

'^ost  Impact 

Approximately  7  Airbus  Model  A300 
H2  and  B4  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD 

The  actions  that  are  currently 
required  by  AD  86-19-02  take 
approximately  919  work  hours  per 
airplane  to  accomplish,  at  an  average 
abor  rate  of  $60  per  work  hour.  The 
ost  of  required  parts  will  be  nominal. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  actions 
;urrently  required  is  estimated  to  be 
.S385,980.  or  $55,140  per  airplane,  per 
)nspection  cycle. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  proposed  requirements 
jf  this  AD  is  estimated  to  be  $1,260.  or 
.il80  per  airplane. 

The  cost  impact  figures  discussed 
fihove  are  based  on  assumptions  that  no 
I  perator  has  yet  accomplished  any  of 
.he  current  or  proposed  requirements  of 
ihis  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
(Hture  if  this  AD  were  not  adopted. 

Hegulatory  Impact 

The  regulations  proposed  herein 
v.'ould  not  have  substantial  dire<~t  effects 
•  >n  the  States,  on  the  relationship 
between  the  national  government  nnd 
ihe  States,  or  on  the  distribution  of 
yjower  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
u.  accordance  with  Executive  Order 
■'2612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
•ederalism.  implications  to  warrant  the 
ureparation  of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  I 
oertifv'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
,'jnder  Executive  Order  12866;  U'l  is  not 
V  "significant  rule"  under  the  DO'l 


Regulatory  Policies  and  Procedures  (44 
PR  11034,  Februar/  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draf^ 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S,C,  106(g)  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5396  (51  FR 
29910,  August  21, 1986),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airinis  Industrie:  Docket  95-NM-109-AD. 

Supersedes  AD  86-19-02,  Amendment 

39-5396. 
Applicability:  All  Model  A300  B2  and  B4 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  t)een  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)  of  this  AD.  The 
"request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
f'liminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Note  2:  Airbus  Model  A300-«00  series 
airplanes  are  not  subject  to  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  cracking,  which 
could  result  in  reduced  structural  integrity  of 
the  fuselage,  wing,  and  vertical  stabilizer, 
accomplish  the  following: 

(a)  For  airplanes  with  serial  numtjers  liste<l 
in  Airbus  Service  Bulletin  .^300-53-1 27 
Revision  4.  dateil  May  10.  1984;  Perform  ;' 


visual  inspection  to  detect  cracks  in  the 
upper  fuselage  skin  at  frame  58  between 
stringer  5  left  and  stringer  5  right,  in 
accordance  with  the  Accomplishment 
InstrucUons  of  the  service  bulletin,  and  in 
accordance  with  the  times  specified  in  this 
paragraph. 

(1)  Perform  the  initial  inspection  at  the 
later  of  the  times  specified  in  paragraph 
(a)(l)(i)or(a)(l)(ii)ofthis  AD. 

(i)  Prior  to  the  accumulation  of  18,000  total 
landings  or  18,000  total  flight  hours, 
whichever  occurs  earlier;  or 

(ii)  Within  one  year  after  September  26. 
1986  (the  effective  date  of  AD  86-19-02. 
amendment  39-5396). 

(2)  If  no  crack  is  detected,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  hours, 

(3)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  Figure  2, 
"Inspection  and  Repair  Alternative  Chart,"  ot 
the  service  bulletin. 

(4)  Installation  of  Airbus  Modification  2147 
(reference  Airbus  Service  Bulletin  A300-53- 
110,  Revision  10,  dated  April  7. 1986)  or 
Airbus  Modification  2526/1693  (reference 
Airbus  Service  Bulletin  A300-53-128, 
Revision  5,  dated  May  10. 1984)  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (a)(2) 
of  this  AD. 

(b)  For  airplanes  with  serial  numbers  listed 
in  Airbus  Service  Bulletin  A300-53-101, 
Revision  7,  dated  May  10,  1984:  Perform  a 
radiographic  and  ultrasonic  inspection  to 
detect  cracks  in  the  circumferential  fuselage 
splice  plates  and  stringer  couplings,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin,  and  in 
accordance  with  the  times  specified  in  this 
paragraph. 

(1)  Perform  the  initial  inspections  at  the 
applicable  time  sp>ecified  in  p)aragraph 
(b)(l)(i)or(b)(l)(ii)0fthisAD: 

(i)  For  airplanes  on  which  the  actions 
specified  in  Airbus  Service  Bulletin  A300- 
53-053,  Revision  2,  dated  July  30,  1981,  have 
been  accomplished  previously:  Inspect  prior 
to  the  accumulation  of  20.000  landings  since 
accomplishment  of  those  actions,  or  within 
one  year  after  September  26.  1986.  whichever 
occurs  later, 

(ii)  For  airplanes  on  which  the  actions 
specified  in  Airbus  Service  Bulletin  A300- 
53-053.  Revision  2.  dated  July  30,  1981,  have 
not  been  accomplished:  Inspect  prior  to  the 
accumulation  of  18,000  total  landings,  or 
within  one  year  after  September  26,  1986, 
whichever  occurs  later, 

(2)  If  no  crack  is  detected,  repeat  the 
insf)ections  thereafter  at  intervals  not  to 
exceed  3.000  landings, 

(3)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  Figures  1 
and  2  of  the  ser\'ice  bulletin, 

(4)  Installation  of  Airbus  Modification  3760 
(reference  Airbus  Service  Bulletin  A30O-53- 
170,  Revision  1.  dated  January  25,  1985) 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (b)(2)  of  this  AD. 

(c)  For  airplanes  with  serial  numbers  listed 
in  Airbus  Service  Bulletin  A300-53-143, 
Revision  3,  dated  May  10,  1984:  Perform  a 
visual  inspection  to  detect  cracks  in  frame 
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57A  between  stringers  15  and  16  (left-  and 
right-hand),  and  the  stringer  5  connection 
angle  at  frame  65  (left-  and  right-hand),  in 
accordance  with  the  .^ccomplishment 
Instructions  of  the  service  bulletin,  and  in 
accordance  with  the  times  specified  in  this 
paragraph,  , 

(1)  Perform  the  initial  inspection  at  the 
later  of  the  times  specified  in  paragraph 
(b)(l)(i)or{b)(l)(ii)ofthisAD: 

(i)  Prior  to  the  accumulation  of  20.000  total 
landings;  or 

(ii)  Within  one  year  after  Septemt)er  26, 
1986 

(2)  If  no  crack  is  detected,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  landings 

(3)  If  any  crac;k  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  the  service 
bulletii., 

(4)  Installation  of  Airbus  Modification  2643 
(reference  Airbus  Service  Bulletin  A300-5j- 
132.  Revision  4,  dated  May  10,  1984) 
constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (c)(2l  of  this  AD, 

(d)  For  airplanes  having  serial  number  002 
through  156  inclusive,  on  which  .^irbu? 
Modification  2611  has  not  been  installed: 
Perform  a  visual  inspection,  and  liquid 
penetrant  test  if  applicable,  to  detect  cracks 
in  the  web  plate  and  support  fitting  between 
frames  30A  and  32  at  sUinger  18,  and 
Ix'tween  stringers  22  and  23  (left-  and  right- 
hand),  in  accordance  with  Airbus  Service 
Bulletin  A300-53-182.  Revision  3.  dated 
March  16.  1994,  and  in  accordance  with  the 
times  specified  in  this  paragraph. 

(1)  Perform  the  initial  inspection  at  the 
later  of  the  times  specified  in  paragraph 
(dKl)(i)or(d)(l)(ii)ofthis  AD: 

(i)  Prior  to  the  accumulation  of  30.000  total 
landings;  or 

(ii)  Within  1,500  landings  after  the 
effective  date  of  this  AD. 

(2)  If  no  crack  is  detected,  repeat  the 
inspection  at  the  applicable  intervals 
specified  in  paragraph  (d)(2)(i)  or  (d)(2)(ii)  of 
this  AD. 

(i)  If.  at  the  time  of  the  most  recent 
inspection,  the  airplane  has  accumulated 
fewer  than  36,000  total  landings,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  landings. 

(ii)  If,  at  the  time  of  the  most  recent 
inspection,  the  airplane  has  accumulated 
36.000  or  more  total  landings,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  landings. 

(3)  If  any  crack  is  detected  in  the  web  plate 
between  frames  30A  and  32  at  stringer  18. 
prior  to  hirther  flight,  replace  the  web  plate 
and  support  fitting  at  stringer  18  (left-  and 
right-hand)  with  a  new  web  plate  and 
support  fitting,  in  accordance  with  the 
service  bulletin.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  for 
stringer  18  as  required  by  paragraph  (d)(2)  of 
this  AD. 

(4)  If  any  crack  is  detected  in  the  web  plate 
between  frame  30A  and  32  between  stringers 
22  and  23,  prior  to  hirther  flight,  replace  the 
web  plate  and  support  fitting  between 
stringers  22  and  23  (left-  and  right-handl  with 
a  new  web  plate  and  support  fitting,  in 


accordance  with  Airbus  Service  Bulletin 
A30O-53-182,  Revision  3,  dated  March  16, 
1994.  Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  for  the 
subject  area  between  stringers  22  and  23  as 
required  by  paragraph  (d)(2)  of  this  AD, 

(5)  Terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (d)(2) 
of  this  AD  is  as  follows: 

(i)  Installation  of  Airbus  Modification  1691 
(reference  Airbus  .Ser\'ice  Bulletin  ,«! 300-53- 
063)  between  stringers  22  and  23  constitutes 
terminating  action  for  the  repetitive 
insf>ection  requirements  of  paragraph  (dl(2) 
of  this  AD  for  that  area  only 

(ii)  Replacement  ot  the  web  plates  and 
support  fittings  at  the  level  of  stringer  18 
(left-  and  right-handl  with  a  new  web  plate 
and  support  fitting,  in  accordance  with 
Airbus  Service  Bulletin  A300-53-182, 
Revision  3.  dated  March  16.  1994.  constitutes 
terminating  action  for  the  rep)etitive 
inspection  requirements  of  paragraph  (d)(21 
of  this  AD  for  that  stringer  only 

(iii)  ,\ctomplishment  of  the  actions 
specified  in  both  paragraph  (dl[5)(i)  and 
paragraph  (d)(5!(ii)  of  this  AD  constitute 
terminnting  action  for  all  repetitive 
inspection  requirements  required  by 
paragraph  (d)(2)  of  this  AD. 

(e)  For  airplanes  with  serial  numbers  listed 
in  Airbus  Service  Bulletin  A300-53-112, 
Revision  2,  dated  July  20,  1981;  Perfonn  a 
visual  inspiKTtion  to  detect  cracks  of  the  skin 
horn  frame  28  to  frame  31  between  stringer* 
29  and  31  (left-  and  right-hand),  in 
accordance  with  the  .Accomplishment 
Instructions  of  the  service  bulletin,  and  in 
accordance  with  the  times  specified  in  this 
paragraph. 

(1)  Perform  the  initial  inspection  at  the 
later  of  the  times  specified  in  paragraph 
(e)(l)(i)or(e)(l)(ii)ofthis  AD: 

(i)  Prior  to  the  accumulation  of  24.000  totai 
landings;  or 

(ii)  Within  one  year  after  September  20. 
1986. 

(2)  If  no  crack  is  detected,  repeat  the 
inspection  at  the  applicable  intervals 
specified  in  paragraph  (e)(2)(i)  or  (e)(2)(ii)  of 
this  AD: 

(i)  If.  at  the  time  of  the  most  recent 
inspection,  the  airplane  has  accumulated 
fewer  than  36,000  total  landings,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6.000  landings 

(ii)  If.  at  the  time  of  the  most  re(  ent 
inspection,  the  airplane  has  accumulated 
36,000  or  more  total  landings,  repeat  the 
insf)ection  thereafter  at  intervals  not  to 
exceed  3,000  landings, 

(3)  If  any  crack  is  found,  prior  to  further 
flight,  install  Airbus  Modification  1358  in 
accordance  with  Airbus  .Service  Bulletin 
A30O-53-027,  Revision  4.  dated  |anuar>-  4 
1984.  Acccimnlishmenf  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (e)(2)  of  this  AD 

(4)  Installation  of  Airbus  Modification  1356 
(reference  Airbus  Service  Bulletin  .\;)00-r(3- 
027.  Revision  4,  dated  |anuar>-  4.  1984) 
constitutes  terminating  action  for  thf 
repetitive  inspection  requirements  of 
paragraph  (e)(2)  of  this  AD 


(f)  For  airplanes  with  serial  numbers  listed 
in  Airbus  Service  Bulletin  A300-53-100 
Revision  1.  dated  May  10. 1984  Perform  an 
internal  and  external  visual  inspection  to 
detect  cracks  of  the  longitudinal  loint  at 
stringer  51  (left-  and  rigtit-hand)  tietween 
frames  72  and  80,  in  accordance  with  the 
Accomplishment  Instruc-tions  of  the  service 
bulletin,  and  in  accordance  with  the  times 
specified  in  this  paragraph. 

(1)  Perform  the  initial  inspjection  at  the 
later  of  the  times  spec  ified  in  paragraph 
(f)(11(ilor;n(l)(ii)ofthis.AD. 

(i)  Prior  to  the  accumulation  of  12.000  tota 
landings  or  15.000  total  flight  hours, 
whichever  occurs  earlier  or 

(ii)  Within  one  vear  after  5>eptember  26. 
1986. 

(2i  If  no  crack  is  found,  repeat  the  internal 
inspection  thereafter  at  intervals  not  to 
exceed  1 .500  flight  hoars,  and  repeat  the 
external  Inspection  thereafter  at  intervals  not 
to  exceed  12.000  flight  hours. 

(3)  If  any  crack  Fs  deteitbd.  prior  to  further 
flight,  repa:r  it  in  accordance  with  the  service 
bulletin. 

(41  Installation  of  Airbus  Modifi(.ation  1421 
(reference  .Airbus  Ser\ice  Bulletin  A300-53- 
033.  Revision  3  dated  May  10,  19841 
constitutes  terminating  action  for  the 
repetiti\e  iriSf)ection  requirements  of 
paragrapti  (0(2)  of  this  AD 

(gj  For  airplanes  with  serial  iiumtiers  iist-jd 
in  Airbus  Service  Ballet. n  A30O-55-02f>, 
Revision  3,  dated  May  10, 1984:  Perform  a 
visual  inspection  of  the  6  vertical  stabilizer 
attachm.ent  fittings  for  cracks,  which  ini'iafe 
from  the  rivet  holes,  in  accordance  with  the 
Accomplishment  Instructions  of  the  sen.ce 
bulletin  Hnd  in  accordance  with  the  times 
specified  in  this  paragraph 

(1)  Perform  the  initial  insp)ection  at  the 
later  of  the  times  specified  in  paragraph 
(g){l)(ilor(gHl)(iiJofthis  AD 

(i)  Prior  to  the  accumulation  of  20.000  tola; 
landings  or  20.000  total  flight  hours, 
whichever  occurs  earlier:  or 

(li)  Wittiin  one  year  after  Septemtjer  26. 
1986.  whichever  otcurs  earlier 

12)  If  no  crack  is  defet'ed  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  1 .500  landings 

(3)  If  an>  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  tne  service 
bulletin 

(4)  Installation  of  Airlius  Modification  3172 
(reference  .Airbus  Service  Bulletin  .^300-55- 
024.  Revision  4.  dated  May  25,  1984) 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (g)(2)  of  this  AD 

(hi  For  airplanes  with  serial  numbers  listed 
in  Airbus  SeWice  Bulletin  A300-5*-109 
Revision  1    dated  iuiy  10,  1982  Perform  a 
visual  ir.sppi  tion  to  detect  cracks  in  the 
landing  angle  attached  to  the  outl)oard  side 
of  the  wing  leauing  edgf'  at  nose  nb  8  (loft- 
and  right-hand),  in  accordance  with  the 
AccompHsh.ment  instructions  of  the  service 
bulletin,  and  in  accordance  with  the  limes 
specified  in  this  paragraph 

(1)  Perform  the  initial  inspecton  at  the  later 
of  the  times  specified  in  paragraph  |h)(l)(i) 
or(h)(l)(ii): 

(i)  Prior  to  the  accumulation  of  15,000  total 
landim;s:  oi 
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(ii)  Within  one  vear  after  September  26. 
19fi6. 

(2)  If  no  crack  is  detected,  repeat  the 
insjjection  thereafter  at  intervals  not  to 
exceed  3.000  landings. 

(3)  If  any  crack  is  detected,  within  the  next 
1.000  landings  following  crack  detection, 
install  Airbus  Modification  1307  in 
dccordance  with  Airbus  5>ervice  Bulletin 
A30O-57-O26.  Revision  3,  dated  October  21. 
1982. 

(4)  Installation  of  Airbus  Modification  1307 
(reference  Airbus  Service  Bulletin  A300-57- 
026.  Revision  3.  dated  October  21.  1982) 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (h)(2)  of  this  AD. 

(i)  Sf>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  An  alternative  methcxi  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-ltS. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

Issued  in  Renton.  Washington,  on  April  23, 
1996. 

S.IL  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-10508  Filed  4-26-96;  8:45  am) 
MLUNO  COOC  4t10-13-P 


14  CFR  Part  39 

[Docket  No.  95r«M-267-AD] 

RIN2120-nAAM 

AirworttiifMss  Directives;  Airtnis  IModei 
A320-200  Series  Airplsnes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A32O-20O  series 
airplanes.  This  proposal  would  require 
modification  of  the  shock  absorber  sub- 
assembly of  the  main  landing  gear 
(MLG).  This  proposal  is  prompted  by 
reports  of  internal  damage  to  the  shock 
absorber  sub-assembly  due  to  loose 
screws  in  the  upper  bearing  dowels.  The 
actions  specified  by  the  proposed  AD 


are  intended  to  prevent  such  damage, 
which  could  result  in  the  overextension 
of  the  shock  absorber  and  failure  of  the 
torque  link.  This  situation  may  lead  to 
the  inability  of  the  MLG  to  retract  and 
subsequent  collapse  of  the  MLG. 
DATES:  Comments  must  be  received  by 
June  10.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
267-AD.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France: 
or  Dowty  Aerospace,  Customer  Support 
Center,  P.O.  Box  49,  Sterling,  Virginia 
20166. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Baciunan,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments.  sp>ecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects.of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-267-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-267-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320-200  series  airplanes.  The 
EX^AC  advises  that  it  has  received 
reports  of  internal  damage  to  the  shock 
absorber  sub-assembly  of  the  main 
landing  gear  (MLG).  Investigation 
revealed  that,  due  to  an  improper  fit,  the 
screws  in  the  upper  bearing  dowels  of 
the  shock  absorber  sub-assembly  can 
become  loose  and  come  out  of  position. 

A  loose  screw  in  the  upper  bearing 
dowels  can  come  out  and  cause  internal 
damage  to  the  shock  absorber  tube 
assembly.  If  this  were  to  occur,  the 
shock  absorber  sub-assembly  may 
overextend  and  the  torque  link  may  fail, 
which  could  result  in  the  inability  of  the 
MLG  to  retract  and  the  subsequent 
collapse  of  the  MLG. 

Explanation  of  Relevant  Service 
Infonnation 

Airbus  has  issued  Service  Bulletin 
A320-32-1144,  dated  December  8, 

1994,  which  describes  procedures  for 
modification  of  the  shock  absorber  sub- 
assembly of  the  MLG.  The  modification 
involves  installing  new  dowels  and  a 
retaining  ring  to  the  shock  absorber 
assembly.  The  modification  will  reduce 
the  possibility  of  internal  damage  to  the 
sub-assembly.  (The  Airbus  service 
bulletin  references  Dowty  Service 
Bulletin  200-32-215,  dated  July  7, 1994, 
and  Dowty  Service  Bulletin  200-32- 
216,  Revision  1,  dated  August  4, 1994, 
as  additional  sources  of  service 
information  for  accomplishment  of 
these  procedures.)  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
(CN)  95-016-063  (B),  dated  January  18, 

1995,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 
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FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design, that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Requirements  of  the 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  sho<;k 
absorber  sub-assembly  of  the  MLG.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  115  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  24  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operator.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $165,600,  or  $1,440  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certifv'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Ddbket  95-NM-267-.\D. 

Applicability:  Model  A320-2OO  series 
airplanes  on  which  Airbus  Modification 
24594  (reference  Airbus  Service  Bulletin 
-\320-32-1144)  has  not  been  installed, 
certificated  in  any  categon.- 

Note  1:  This  -AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  nhether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.\D.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfomiance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Requin»d  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  internal  area  of 
the  shock  absorber  sub-assembly .  which    ' 
could  cause  an  overextension  of  the  shock 
absorber  and  failure  of  the  torque  link, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  6.000  total 
landings  since  the  shock  absorl>er  of  the  main 
landing  gear  (MLG)  was  removed,  built,  or 
overhauled:  or  within  6  months  after  the 


effective  date  of  this  AD:  whichever  occurs 
later.  Modify  the  shock  absart>er  assembly  ot 
the  MLG,  in  accordance  with  Airbus  Service 
Bulletin  A320-32-1144.  dated  December  8. 
1994. 

Note  2:  Airbus  Service  Bulletin  A320-32- 
1144  references  Dowty  Aerospace  Service 
Bulletin  200-32-215.  dated  )uly  7.  1994.  and 
Dowty  Aerospace  Service  Bulletin  200-32- 
216.  Revision  1.  dated  November  18.  1994  as 
additional  sources  of  service  information  foi 
modification  of  the  shock  absorber 

(b)  ,^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA.^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch 
,\NM-113. 

(c)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197^d  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplisned. 

Issued  in  Renton.  Washington  on  April  23 
1996 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
|FR  Doc  96-10507  Fueii  4-26-96.  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  9&-NM-218-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 
Equipped  With  BFGoodrich  Evacuation 
Slide/Rafts 

AGENCY:  Federal  .Aviation 

.Administration.  DOT 

ACTION:  Notice  of  proposed  rulemakiii); 

(NPRM). 

SUMMARY:  This  docuniont  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Mod*';  "47-400  series 
airplanes.  This  proposdl  would  require 
modification  of  door  5  evacuation  slide 
rafts.  This  proposal  is  prompted  by 
reports  that  the  door  5  evacuation  shde/ 
raft  failed  to  deploy  Droperly  due  to 
adverse  loads  causer  iv.  the  eeometry  o' 
this  evacuation  slid^-  raft  The  actions 
specified  by  the  proposed  .AD  are 


18706  Federal  Register  /  Vol.  61,  No.  83  /  Monday,  April  29.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  83  /  Monday,  April  29.  1996  /  Proposed  Rules  18707 


ntended  to  prevent  failure  of  the  door 
"  evacuation  slide/raft  to  deploy 
jroperly.  which  could  contribute  to 
njury  of  passengers  on  the  slide  and 
.;ould  delay  or  impede  the  evacuation  of 
;)assengers  during  an  emergency. 

DATES:  Comments  must  be  received  bv 
lune  10.  1996. 

ADDRESSES:  Submit  (omments  in 
riplicate  to  the  Federal  Aviation 
-\dministration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
18-AD,  1601  Lind  Avenue,  SW., 
<enton.  Washington  98055-4056 
(omments  mav  be  inspected  at  this 
ioration  between  9:00  a.m.  and  3:00 
p.m  .  Mondav  through  Friday,  e.xcept 
Federal  holidays. 

The  service  information  referenced  in 
'be  proposed  rule  may  be  obtained  from 
SFGoodrich  Company.  Aircraft 
Evacuation  Systems,  Department  7916. 
Phoenix,  Arizona  85040.  This 
information  mav  be  examined  at  the 
FA.\,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Direc:torate,  Los  Angeles 
Aircraft  Certification  Office,  .1960 
•Paramount  Boulevard,  Lakewood, 
'California. 

POR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
1.30L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California  90712; 
'elephone  (310)  627-5338;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

v^mments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
"dentify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
.-eceived  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
■n  this  notice  may  be  changed  in  light 
">f  the  comments  received. 

Comments  are  specifically  invited  on 
*he  overall  regulatory,  economic, 
^jnvironmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
In  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-218-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

.\ny  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F'AA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-218-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  door  5  evacuation 
slide/raft  installed  on  Boeing  Model 
747-400  series  airplanes  failed  to 
deploy  properly.  Investigation  revealed 
that  the  apparent  cause  of  one  of  these 
failures  has  been  attributed  to  the 
improper  gluing  method  used  during 
the  manufacturing  process.  The  FAA 
finds  this  situation  to  be  isolated  to  a 
specific  builder  and  limited  to  only 
seven  units  in  which  only  one  unit 
failed. 

However,  further  investigation  has 
revealed  that,  during  the  initial 
deployment  stages  of  door  5  evacuation 
slide/raft,  the  inflation  bottle  bag  can 
apply  adverse  loads  to  both  the  forward 
side  bottle  hanger  strap  and  the  lower 
girt  attachment  on  the  forward  side  of 
this  evacuation  slide/raft.  Such  adverse 
loads  could  pull  the  center  girt 
attachment  partially  loose  at  the  forward 
side,  or  could  tear  the  lower  inflation 
tube  assembly  at  the  forward  edge  of  the 
center  girt.  The  cause  of  such  adverse 
loads  has  been  attributed  to  the 
geometry  of  this  particular  evacuation 
slide/raft.  This  condition,  if  not 
correc;ted,  could  result  in  failure  of  door 
5  evacuation  slide/raft  to  deplov 
properly,  which  could  contribute  to 
injury  of  passengers  on  the  slide,  and 
(ould  dela^■  or  impede  the  evacuation  of 
passengers  during  an  emergency. 

Explanation  of  Relevant  Service 
Information 

The  FA.\  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  7A1469- 
25-283.  dated  November  6.  1995.  which 
describes  procedures  for  modification  of 
door  5  evacuation  slide/rafts.  The 
modification  involves  replacing  the 
bottle  support  straps  of  door  5  with  new 
support  straps,  relocating  these  straps, 
and  directly  lacing  them  to  the  center 
girt  attachment.  Accomplishment  of  the 


modification  will  eliminate  bonded 
attachments  from  the  load  path  and 
prevent  damage  to  the  slide/raft  fabric. 

Explanation  of  the  Requirements  of  the 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  door  5 
evacuation  slide/rafts.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Explanation  of  the  Applicability  of  the 
Proposed  Rule 

Operators  should  note  that  the 
applicability  of  this  proposed  rule 
affects  Boeing  Model  747—400  series 
airplanes  that  are  equipped  with  certain 
BFGoodrich  escape  slide/rafts.  The 
FAA's  general  policy  is  that,  when  an 
unsafe  condition  results  from  the 
installation  of  an  appliance  or  other 
item  that  is  installed  in  only  one 
particular  make  and  model  of  aircraft, 
the  AD  is  issued  so  that  it  is  applicable 
to  the  aircraft,  rather  than  the  item.  The 
reason  is  simple:  Making  the  AD 
applicable  to  the  airplane  model  on 
which  the  item  is  installed  ensures  that 
operators  of  those  airplanes  will  be 
notified  directly  of  the  unsafe  condition 
and  the  action  required  to  correct  it. 
While  it  is  assumed  that  an  operator 
will  know  the  models  of  airplanes  that 
it  operates,  there  is  a  potential  that  the 
operator  will  not  know  or  be  aware  of 
specific  items  that  are  installed  on  its 
airplanes.  It  is  for  this  reason  that  this 
proposed  AD  would  be  applicable  to 
Model  747-400's  rather  than  to  the 
BFGoodrich  escape  slide/rafts. 
Additionally,  calling  out  the  airplane 
model  as  the  subject  of  the  AD  prevent 
"unknowing  non-compliance"  on  the 
part  of  the  operator. 

The  FAA  recognizes  that  there  are 
situations  when  an  unsafe  condition 
exists  in  an  item  that  is  installed  in 
many  different  aircraft.  In  those  cases, 
the  FAA  considers  it  impractical  to 
issue  AD's  against  each  aircraft;  in  fact, 
many  times,  the  exact  models  and 
number  of  aircraft  on  which  the  item  is 
installed  may  not  be  known.  Therefore, 
in  those  situations,  the  AD  is  issued  so 
that  it  is  applicable  to  the  item; 
furthermore,  those  AD's  usually  indicate 
that  the  item  is  known  to  be  installed 
on,  but  not  limited  to,  various  aircraft 
models. 

Cost  Impact 

The  FAA  estimates  that  150 
BFGoodrich  evacuation  slide/ rafts 
installed  on  75  Boeing  Model  747-400 


series  airplanes  (2  slides  per  airplane)  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  slide  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $84  per  slide.  Based  on 
tnese  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $21,600.  or  $144  per 
-'ide 

■'  ic  rx  <^  impart  figure  discussed 
I'tovt  .s  based  on  assumptions  that  no 
operator  has  yet  acconiplished  any  of 
the  proposed  requiremi  nts  of  this  AD 
action,  and  that  no  np«?rato:'  would 
accomplish  those  actions  in  the  future  if 
this  .AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  USCl  06(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-218-AD. 

Applicability:  Model  747—400  series 
airplanes  equipped  with  BFGoodrich 
Evacuation  Slide/Rafts  at  door  5;  having 
slide/raft  assembly  part  number 
7A1469-1,  -2,  -3,' -4,  -7,  -8,  -9,  -10, 
-11,  or -12  (all  unit  serial  numbers); 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  AD;  and.  if  the  unsafe  condition  has  not 
t)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/lo/ice.' Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  door  5  evacuation 
slide/raft  to  deploy  properly,  which  could 
contribute  to  injury  of  passengers  on  the  slide 
and  could  delay  or  impede  the  evacuation  of 
passengers  during  an  emergency,  accomplish 
the  following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD.  modify  the  door  5  evacuation 
slide/raft  in  accordance  with  BFGoodrich 
Service  Bulletin  7A1469-25-283,  dated 
November  6, 1995. 

Note  2:  Modification  previous  to  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-25A3096. 
which  references  BFGoodrich  Service 
Bulletin  7A1469-25-283,  dated  November  6, 
1995,  is  considered  acceptable  for 
compliance  with  the  modification 
requirements  of  paragraph  (a)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Ixis 
Angeles  Aircraft  Certification  Office  (AGO). 
F.AA,  Transport  Airplane  Directorate 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principial  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager.  Los  Angeles  ACQ 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  method!)  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  .^CO 

(c)  .Special  flight  }>ermits  may  \y;  issued  in 
accordance  with  sections  21.197  a.i,:  21199 
of  the  Federal  .\viation  Regulations  [14  CFR 
21  19"  and  21.199)  to  operate  the  airplarit-  tt; 
a  location  where  the  requiremenfi  f>f  this  .^D 
can  be  accomplished. 


Issued  in  Renton.  Washington,  on  April  23 
1996. 

S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 

|FR  Doc.  96-10506  Filed  4-26-96;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  96  WM  48  AD] 

RiN2120-AA64 

Ainworttiiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Jetstream  Model  4101  airplanes,  that 
currently  requires  inspection  to 
determine  the  number  of  hours  time-m 
service  on  the  landing  gear  control  unit. 
and  modification  of  the  cable  (electrica: 
wiring  circuit)  of  the  landing  gear 
control  unit.  That  AD  was  prompted  b> 
a  report  of  failure  of  a  micro-switch  m 
the  landing  gear  control  unit.  This 
action  would  require  installation  of  a 
new  landing  gear  control  unit.  This 
action  also  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  sf)ecified  by  the  proposed  AD 
are  intended  to  prevent  uncommanded 
retraction  of  a  landing  gear,  which  could 
adversely  affect  airplane  controllability 
DATES:  Comments  must  be  received  by 
June  10,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
49-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Jetstream  Aircraft,  Inc..  P.O.  Box  16029, 
Dulles  International  .Mrport. 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW  .  Renton. 
Washington. 

FOR  FURTHER  INFORMATtON  CONTACT: 
William  Sihroeder.  .^truspare  tngineer,- 
Standardization  Branch.  .AN'M-113. 
FAA.  Transport  .Airplane  Directorate, 
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1601  Lind  Avenue,  SVV.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  af^er  the  closing  date  for  comments, 
ir  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
r mcemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
!  )ocket  Number  96-NM-49-AD."  The 
(j.istcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  mav  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
F.\A.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
'^6-NM-49-AD.  IBOl  l.ind  Avenue, 
SW.,  Renton,  Washington  98055^0,'j6. 

Discussion 

On  May  IH,  1995.  the  FAA  issued  AD 
9S-09-03,  amendment  ,19-9241  (fiO  FR 
2R035.  May  30.  1995),  applicable  to 
certain  Jetstream  Model  4101  airplanes, 
to  require  inspection  to  determine  the 
number  of  hours  time-in-service  on  the 
landing  gear  control  unit,  and 
H'odification  of  the  cable  (electrical 
wiring  circuit)  of  the  landing  gear 
ctnitrol  ur.it.  That  action  was  prompted 
by  a  report  of  failure  of  a  micro-switch 
in  the  landing  gear  cn.ntrol  unit  The 
requirements  of  that  AD  .ire  intended  to 
prevent  '.mcommaiuibd  n-traction  of  a 
landing  gear,  which  '.oiiid  adversely 
affect  airplane  control  lability. 

In  the  preamble  to  .Ml  95-09-03.  the 
FAA  indicated  that  modification 


(Jetstream  Modification  JM41490)  of  the 
cable  (electrical  wiring  circuit)  of  the 
landing  gear  control  unit  was 
considered  "interim  action"  and  that 
further  rulemaking  action  was  being 
considered.  As  a  follow-on  action  from 
that  determination,  the  FAA  is  now 
proposing  additional,  final  action. 

Explanation  of  Relevant  Service 
Infonnation 

Since  the  issuance  of  AD  95-09-03, 
Jetstream  has  issued  Service  Bulletin 
141-32-044,  dated  September  22,  1995, 
which  describes  procedures  for 
installation  of  a  new  improved  landing 
gear  control  unit,  identified  as 
Modification  JM41501.  The  procedures 
involve  installing  a  new  landing  gear 
control  unit  that  has  revised  .switching. 
The  new  switching  will  prevent 
uncommanded  landing  gear  retractions 
caused  by  spurious  signals  from  single 
switch  failures. 

The  installation  also  involves  revising 
certain  wiring,  which  includes 
removing  cables  installed  in  accordance 
with  Jetstream  Modification  JM41490. 
Additionally,  the  installation  involves 
reallocating  a  spare  pin  in  the  airplane 
connector  to  prevent  the  operation  of 
the  old  landing  gear  control  unit  in  the 
event  that  one  is  inadvertently  installed. 

Accomplishment  of  Modification 
fM41501  will  positively  address  the 
unsafe  condition  identified  as 
uncommanded  retraction  of  a  main 
landing  gear. 

In  addition,  the  effectivity  listing  of 
this  service  bulletin  includes  additional 
airplanes  that  were  not  previously 
affected  by  AD  95-09-03,  and  removes 
certain  otihers. 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA.  has 
examineci  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  neces.sary 
for  products  of  this  type  design  that  are 
(.ertificated  for  operation  in  tfie  United 
Stales 


Explanation  of  the  Requirements  of  the 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would    ^ 
supersede  AD  95-09-03.  For  those 
airplanes  subject  to  AD  95-09-03,  it 
would  continue  to  require  an  inspection 
to  determine  the  number  of  hours  lime 
in-service  on  the  landing  gear  coiitro' 
unit,  and  modification  of  the  cable 
(electrical  wiring  circuit)  of  the  landing 
gear  control  unit.  For  those  airplanes 
and  certain  others,  it  would  require 
installation  of  a  new  improved  landing 
gear  control  unit.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  Jetstream  service 
bulletin  described  previously. 

The  applicability  of  the  proposed  AD 
would  include  additional  airplanes  that 
have  been  identified  to  be  subject  to  the 
same  unsafe  condition  (an  included  in 
the  effectivity  listing  of  the  Jet.stream 
service  bulletin). 

Cost  Impact 

There  are  approximately  44  Jetstream 
Model  4101  airplanes  of  U.S.  registry- 
that  would  be  affected  by  this  proposed 
AD. 

The  actions  that  are  currently 
required  by  AD  95-09-03,  and  retained 
in  this  proposed  AD,  take  approximately 
7  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  required  parts 
are  provided  by  the  manufacturer  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $18,480,  or 
$420  per  airplane.  The  FAA  has  been 
advised  that  all  affected  U.S.  operators 
have  accomplished  these  requirements; 
therefore,  there  is  no  future  cost  impact 
of  these  requirements  on  current  U.S. 
operators  of  these  airplanes. 

The  new  installation  that  would  be 
required  by  this  proposed  AD  would 
take  approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  proposed  requirements 
of  this  AD  is  estimated  to  be  $15,840,  or 
$360  per  airplane.  This  cost  impact 
figure  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  ^f 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  sigruficant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39—9241  (60  FR 
28035,  May  30,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  96-NM- 
49-AD.  Supersedes  AD  95-09-03, 
Amendment  39-9241. 
Applicabilitv  Model  4101  airplanes. 
const|TiCtor  numbers  41001  through  41073 
inclusive;  certificated  in  any  categor>-. 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  th.- 
owrfer/operator  must  request  approval  for  an 
alternative  method  of  compliance  ir. 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  retraction  of  the 
landing  gear,  which  can  adversely  affect 
airplane  controllability,  accomplish  the 
following: 

(a)  For  airplanes  having  constructor 
numbers  41001  through  41046  inclusive,  and 
41048  through  41052  inclusive;  equipped 
with  either  landing  gear  control  unit  part 
number  717701-1  or  717701-1  Mod  A: 
Within  8  hours  time-in-service  after  June  14. 
1995  (the  effective  date  of  AD  95-09-03. 
amendment  3»-9241).  perform  an  insp)ection 
to  determine  the  number  of  hours  time-in- 
service  on  the  landing  gear  control  unit,  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A32-042.  dated  April  13.  1995 

(1)  For  those  airplanes  on  which  the 
control  unit  has  accumulated  less  than  200 
hours  time-in-service:  Prior  to  further  flight, 
modify  the  cable  (electrical  wiring  circuit)  of 
the  landing  gear  control  unit  in  accordance 
with  the  alert  service  bulletin. 

(2)  For  those  airplanes  on  which  the 
control  unit  has  accumulated  200  hours  or 
more  time-in-service:  Within  50  hours  time- 
in-service  or  within  7  days  after  June  14. 
1995  (the  effective  date  of  AD  95-09-03. 
amendment  39-9241).  whichever  occurs 
earlier,  modify  the  cable  (electrical  wiring 
circuit)  of  the  landing  gear  control  unit  in 
accordance  with  the  alert  service  bulletin. 

(b)  For  airplanes  having  constructor 
numbers  41001  through  41073  inclusive: 
Within  6  months  after  the  effective  date  of 
this  AD,  install  a  new  improved  landing  gear 
control  unit  and  modify  the  wiring,  in 
accordance  with  Jetstream  Ser\-ice  Bulletin 
J41-32-044.  dated  September  22.  1995. 

(c)  ,As  of  the  effective  date  of  this  .^D.  no 
person  shall  install  a  landing  gear  control 
unit  having  part  number  717701-1  or 
717701-1  .Mod  A.  on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  it  approved  by  the  Manager, 
Standardization  Branch,  A.NM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA.^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-l  13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  ot 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Manager,  Standardization 
Branch.  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  'o 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issuea  in  Renton.  Washington,  on  April  23. 
1996. 
S.  R.  Miller. 

Acting  Manager,  Transport  Airplanp 
Directorate.  Aircraft  Certification  Service 
iFR  Doc.  96-10505  Filed  4-26-96:  8.45  ami 

BILUNG  CODE  4»1fr-1»-P 


14  CFR  Part  39 

[Docket  No.  95-NM-237-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
an  inspection  to  detect  damage  to  the 
electrical  wiring  of  the  fuel  tank  of  the 
wings  and  to  verify  if  die  proper  P-clip 
is  installed  in  the  electrical  wiring  The 
proposed  AD  would  also  require  re- 
fitting any  proper  P-clip,  replacing  any 
improper  P-clip  with  a  new  P-clip,  and 
repairing  damaged  electrical  wiring. 
This  proposal  is  prompted  by  a  report 
that  incorrect  P-clips  were  found 
installed  in  the  electrical  wiring  of  the 
fuel  system  on  these  airplanes  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the  proper 
P-clips  are  installed.  Improper  P-chps 
could  fail  to  adequately  safeguard  the 
fuel  tank  of  the  wing  against  a  lightning 
strike,  which  could  result  in  electrical 
arcing  and  resultant  fire. 
DATES:  Comments  must  be  received  by 
lune  10.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (FA.M.  Transport 
Airplane  Directorate.  .\NM-103. 
.Attention:  Rules  Docket  No  95-N'M- 
237-.\D.  1601  Lind  Avt-nue.  SW.. 
Renton,  Washington  98055—4056. 
Comments  may  be  inspei.  led  at  this 
location  between  9  00  a.ni  and  3  00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  ma>  be  examined  ^t 
the  FAA.  Transport  .\irplane 
Directorate.  1601  Lino  .-\venue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Charles  Huber.  Aerospace  Engineer, 
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Standardization  Branch,  ANM-113, 
f"AA.  Transport  Airplane  I")irector8tH. 
16C1  Lind  Avenue.  SVV..  Renton. 
Washington  980.55-4U56:  telephone 
(206)  227-2589.  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  maitinp.  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  P^AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-237-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  .\irplane  Directorate, 
ANM-103,  Attention.  Rules  Docket  No. 
95-NM-237-AD,  1601  Lind  Avenue, 
SVV.,  Rentou.  Washington  98055-4056. 

Discussion 

The  Direction  Gonorale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Airbus 
Model  A32()  series  airplanes  The  IXiAC: 
advises  that  it  has  received  a  report  that 
incorrect  P-clips  were  found  installed  in 
the  electrical  wiring  of  the  fuel  system 
on  these  airplanes.  Investigation 
revealed  that,  during  production, 
skydrol-resistant  ethylene  propylene  P- 
clips  were  installed  instead  of  fuel- 
resistant  P-clips.  Skydrol-  resistant 
ethvlene  propylene  P-clips  are  not 
suitable  for  immersion  in  fuel.  Such 


immersion  causes  these  clips  to  swell 
diid  lose  flexibility.  If  the  skydrol- 
resistant  ethylene  propylene  F-clip.'' 
were  to  bend  slightly,  they  could 
fracture  and  deteriorate,  which  could 
lail  to  adequately  safeguard  the  fuel  tank 
of  the  wing  against  a  lightning  strike. 
This  condition,  if  not  corrected,  could 
result  in  electrical  arcing  and 
consequent  fire. 

Explanation  of  Relevant  Service 
information 

Airbus  has  issued  Service  Bulletin 
A320-28-1052,  Revision  1,  dated  July  7. 
1993.  and  Revision  2,  dated  September 
8,  1994.  The  service  bulletins  describe 
procedures  for  a  one-time  inspection  to 
detect  damage  to  the  electrical  wiring 
and  to  verify  if  the  proper  P-clip  is 
installed  in  the  electrical  wiring  at 
outboard  rib  6  in  the  inner  cell  of  the 
fuel  tank  of  the  wings.  The  service 
bulletins  also  describe  procedures  for 
re-fitting  proper  P-clips,  and  replacing 
improper  P-clips  with  a  new  fuel- 
resistant  P-clip  having  P/N  NSA5515- 
03NF  or  NSA5516-03NV.  The  DGAC 
classified  the  service  bulletins  as 
mandatory  and  issued  P'rench 
airworthiness  directive  93-191-047(8), 
dated  October  27.  1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
tvpe  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design,  the  proposed  AD  would 
require  a  one-time  inspection  to  detect 
damage  to  the  electrical  wiring  and  to 
verify  if  the  proper  P-clip  is  installed  in 
the  electrical  wiring  at  outboard  rib  6  in 
the  inner  cell  of  the  fuel  tank  of  the 
wings.  The  proposed  AD  would  also 
require  re-fitting  proper  P-clips,  and 
replacing  improper  P-clips  with  certain 
new  fuel-resistant  P-clips.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 


described  previously.  If  any  damage  is 
detected  to  the  electrical  wiring,  the 
repair  would  be  required  to  be  done  in 
accordance  with  the  Airplane  Wiring 
Manual. 

Cost  Impact 

The  FAA  estimates  that  44  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $100  per 
airplane.  Based  on  these  figures,  the  cosi 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $12,320,  or 
$280  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not -have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Avi^ion 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.SC  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  95-\M-237-AD. 

Applicability  Model  A320  series  airplanes, 
manufacturer's  serial  numbers  ^29  through 
343  inclusive.  345  through  347  inclusive,  and 
349  through  363  inclusive;  certificated  in  anv 
c:ategor\' 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  Hpplicahility 
provision,  regardless  of  whether  it  hds  beon 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repair»!d  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  proper  P-clips  are 
installed,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
detect  damage  to  the  electrical  wiring  and  to 
verify  if  the  proper  F-clip  is  installed  in  the 
electrical  wiring  at  outboard  rib  6  in  the 
inner  cell  of  the  fuel  tank  of  the  wings,  in 
accordance  with'Airbus  Service  Bulletin 
A320-28-1052.  Revision  2,  dated  September 
8,  1994 

Note  2:  Accomplishment  of  the  actions 
specified  in  this  paragraph  in  accordance 
with  Airbus  Service  Bulletin  A32O-28-1052. 
Revision  1.  dated  luiy  7.  1993.  prior  to  the 
effective  date  of  this  AD  is  considered 
acceptable  for  compliance  with  this 
paragraph. 

(1)  If  any  damage  is  detected  to  the  wiring. 
prior  to  further  flight,  repair  it  in  accordance 
with  the  Airplane  Wiring  Manual. 

(2)  If  a  P-clip  having  P/N  NSA5515-03NF 
or  NSA5516-03NV  is  installed,  prior  to 
further  flight,  re-fit  it  in  accordance  with  the 
service  bulletin. 

(3)  If  a  P-chp  having  P/.\'  NSA5516-03M 
is  installed,  prior  to  further  fiighi.  replace  it 
with  a  new  fuel-resistant  P-clip  having  P/N 
NSA5515-03NForNSA5516-03NV.  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  F.^A. 


Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA^  Principal  Maintenance 
lnsf)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-n  3. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

ic)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  ItH  ation  where  the  requirements  of  this  .\D 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  .April  23. 
1996 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc  96-10504  Filed  4-26-96:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI57-01-7105b,  W158-01-7106b,  WI59-01- 
7107b;  FRL-6424-3] 

Proposed  Approval  of  State 
Implementation  Plan;  Wisconsin 
Gasoline  Storage  Tank  Vent  Pipe, 
Traffic  Marking  Materials,  and  Solvent 
Metal  Cleaning  SIP  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  bv  Mav  29. 
1996 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T  Na.sh.  Chief, 
Regulation  Development  Sec:tion.  .Air 
Toxics  and  Radiation  Branch  (AT-18I). 
EPA.  Region  ,5.  77  West  Jar  kson 
Boulevard.  Chicago.  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano  (312)  353-6960. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register.  Copies 
of  the  request  and  the  EPA's  analy  sis  are 
available  for  inspection  at  the  following 
address:  (Please  telephone  Douglas 
Aburano  at  (312)  353-6960  before 
visiting  the  Region  5  office.)  EPA. 
Region  5.  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604-3590. 

Authority:  42  l   S  C  7401-7671q. 
Dated:  Noveml)er  6.  1995. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

IFRDoc  96-10450  Filed  4-26-96;  8:45  am] 

BILLING  CODE  6M0-60-P 


SUMMARY:  The  EPA  is  proposing  to 
approve,  through  the  direct  final 
procedure,  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP)  for 
ozone  that  was  submitted  on  June  14, 
1995.  This  revision  consists  of  a  volatile 
organic  compound  (VOC)  regulation  to 
control  emissions  from  the  following 
sources:  gasoline  storage  tanks,  traffic 
marking  materials,  and  solvent  metal 
cleaning  operations.  These  regulations 
were  submitted  to  generate  reductions 
in  VOC  emissions,  which  the  State  will 
use  to  fulfill  the  15  percent  requirement 
of  the  amended  Clean  Air  Act.  In  the 
final  rules  of  this  Federal  Register,  the 
EPA  is  approving  this  action  as  a  direct 
final  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-78;  RM-8778) 

Radio  Broadcasting  Services; 
Hicksville,  OH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Lake 
Cities  Broadcasting  Corporation  s':^king 
the  allotment  of  Chaniu-i  294A  to 
Hicksville.  Ohio,  as  the  coninumity's 
first  local  aural  transmission  service. 
Channel  294.\  can  be  allotted  to 
Hicksville  m  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  ol  5.4  kilometers  (3.4  miles) 
northeast,  at  coordinates  41-19-35  NL 
and  84—43-03  WL.  to  a\  oid  a  short- 
spacing  to  Station  WMRI.  Channel 
295B,  Marion.  Indiana.  Canadian 
concurrence  in  the  allotment  is  required 
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since  Hicksville  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  lune  13.  1990,  and  reply 
comments  on  or  before  June  28,  1996. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  [.  Hayes.  Esq..  13809 
Black  Meadow  Road,  Greenwood 
Plantation,  Spotsylvania.  VA  22553 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-78.  adopted  March  19.  1996.  and 
released  April  22.  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Ck)mmunications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau 

|FR  Doc  96-10442  Filed  4-26-96;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  96-3;  RM-8735] 

Radio  Broadcasting  Services; 
lmt)oden,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  dismissal. 

SUMMARY:  This  document  dismisses  a 
petition  filed  on  behalf  of  John  J. 
Shields,  which  requested  the  allotment 
of  Channel  289A  to  Imboden.  Arkansas, 
as  that  community's  first  local  aural 
transmission  service,  based  upon  the 
lack  of  an  expression  of  interest  in 
pursuing  the  proposal  by  the  petitioner 
or  any  other  party.  See  61  FR  4393. 
February  6.  1996.  With  this  action,  the 
proceeeding  is  terminated. 
DATE:  This  dismissal  is  made  on  April 
29.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  ]oyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-3. 
adopted  April  4. 1996.  and  released 
April  23.  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service.  Inc.,  (202)  857-3800.  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  96-10436  Filed  4-26-96;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  96-81;  RM-8776] 

Radio  Broadcasting  Services;  Rosalia, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Randall  L. 
Hughes  requesting  the  allotment  of 
Channel  234A  to  Rosalia,  Kansas. 
Channel  234A  can  be  allotted  to  Rosalia 


in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  234A  at  Rosalia  are  37^8-54 
and  96-37-12. 

DATES:  Comments  must  be  filed  on  or 
before  June  13, 1996.  and  reply 
comments  on  or  before  June  28,  1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Randall  L.  Hughes.  425  1/2 
N.  Star.  El  Dorado.  Kansas  67042 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
9&-81.  adopted  March  20.  1996.  and 
released  April  22, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conmiission. 
|oiui  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  96-^10441  Filed  4-26-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  40 

[OST  Docket  OST-96-1295]  [Notice  96-13] 

RIN:  2105-AC49 

Update  of  Drug  and  Alcohol 
Procedural  Rules 

agency:  Office  of  the  Secretar>',  DOT. 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  The  Department  of 
Transportation  is  reviewing  its 
procedural  rules  for  drug  and  alcohol 
testing.  This  review  is  intended  to  lead 
to  a  notice  of  proposed  rulemaking  to 
update  and  clarify  provisions  of  the 
rules.  This  advance  notice  of  proposed 
rulemaking  seeks  suggestions  for 
possible  changes  to  the  regulation. 
DATES:  Comments  should  be  received 
July  29,  1996.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Clerk,  Docket  No.  OST-96- 
1295,  Department  of  Transportation,  400 
7th  Street,  S.W.,  Washington,  D.C., 
Room  PL  401,  Washington,  DC,  20590. 
We  request  that,  in  order  to  minimize 
burdens  on  the  docket  clerk's  staff, 
commenters  send  three  copies  of  their 
comments  to  the  docket.  Commenters 
wishing  to  have  their  submissions 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
date  stamp  the  postcard  and  return  it  to 
the  commenter.  Cojnments  will  be 
available  for  inspection  at  the  above 
address  from  9  a.m.  to  5:30  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  400  7th  Street,  S.W.. 
Room  10424,  Washington,  D.C.,  20590. 
(202) 366-9306. 

SUPPLEMENTARY  INFORMATION:  Six  of  the 
Department's  operating  administrations 
(the  Federal  Aviation  Administration 
{FAA1.  Federal  Highway  Administration 
(FHWA).  Federal  Transit 
Administration  (FTA),  Federal  Railroad 
Administration  (FRA),  U.S.  Coast  Guard 
(USCGl,  and  Research  and  Special 
Programs  Administration  (RSPAj)  have 
modal-specific  drug  and/or  alcohol 
testing  rules.  These  rules  apply  to  about 
8  million  transportation  employees  who 
work  in  safety-sensitive  positions  (e.g., 
truck  drivers,  airline  pilots,  and  railroad 
engineers).  The  operating 
administration  rules  impose  substantive 
requirements  concerning  the  testing 


program,  on  subjects  such  as  which 
employers  must  conduct  tests,  which 
employees  are  subject  to  testing,  what 
kinds  of  tests  are  required,  when  the 
tests  must  be  administered,  the 
consequences  of  positive  tests  and  other 
rule  violations,  how  an  employee  who 
has  violated  the  rule  can  return  to  duty, 
and  what  recordkeeping  and  reporting 
requirements  apply  to  employers.  These 
modal  rules  are  not  being  revisited  as 
part  of  this  rulemaking  initiative. 

The  Office  of  the  Secretary  (OST) 
procedural  rule  (49  CFR  Part  40)  that  is 
the  subject  of  this  advance  notice  of 
proposed  rulemaking  (ANPRM)  applies 
to  regulated  parties  through  each  of  the 
operating  administration's  rules.  Part  40 
describes,  in  detail,  howihe  required 
tests  must  be  conducted. 

The  drug  testing  portion  of  Part  40 
closely  follows  the  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  of  the  Department  of 
Health  and  Human  Services  (DHHS). 
With  respect  to  the  four  operating 
administrations  covered  by  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (FAA,  FRA,'FHWA. 
and  FTA),  the  Department  is  required  by 
statute  to  have  procedures  consistent 
with  the  DHHS  Guidelines.  We  are 
committed,  as  a  matter  of  policy,  to 
consistency  with  the  DHHS  Guidelines 
with  respect  to  the  RSPA  and  Coast 
Guard  drug  testing  programs  as  well. 
Consequently,  the  Department  is  not.  in 
this  ANPRM,  entertaining  comments 
that  would  require  substantive 
departures  from  the  DHHS  Guidelines 
Nor  is  the  Department  seeking 
comments  on  significant  substantive 
issues  that  have,  in  recent  years,  been 
the  subject  of  completed  or  pending 
rulemaking  actions  (e.g..  review  of 
negative  drug  test  results  by  medical 
review  officers,  blood  testing  for 
alcohol,  "shy  bladder  "  procedures). 

The  Department  conceives  this 
ANPRM,  then,  not  as  an  occasion  for 
suggesting  major  substantive  changes  to 
how  we  test  for  drugs  and  alcohol,  but 
rather  as  an  opportunity  to  clarify  the 
myriad  details  of  Part  40.  We  want  to 
make  the  rule  as  easy  to  understand  and 
apply  as  we  can.  reduce  burdens  where 
feasible,  take  "lessons  learned"  during 
the  several  years  of  operating  the 
program  under  Part  40  into  account, 
correct  problems  that  have  been 
identified,  clarify  areas  of  uncertainty  or 
ambiguity,  and  incorporate,  where 
appropriate,  the  Department's 
interpretations  of  Part  40  into  the 
regulatory  text.  We  also  anticipate 
reordering  provisions  of  the  rule  .so  that 
the  material  flows  more  smoothly  and  is 
easier  for  readers  to  follow. 


While  we  are  soliciting  comments  on 
both  the  drug  and  alcohol  portions  of 
the  regulation,  we  anticipate  that  the 
main  focus  of  this  effort  will  be  on  drug 
testing  procedures,  which  are  both  more 
complex  and  older  than  the  alcohol 
testing  procedures.  We  seek  the  ideas  of 
everyone  involved  with  the  program — 
employers,  employees,  consortia  and 
third-party  administrators,  laboratories, 
substance  abuse  professionals,  medical 
review  officers,  collectors,  breath 
alcohol  technicians,  and  other 
interested  persons — to  assist  us  in  this 
process. 

The  Department  is  contemplating 
hosting  one  or  more  public  meetings  or 
other  forums  during  which  interested 
persons  can  discuss  potential  Part  40 
changes  with  DOT  officials  and  staff. 
We  will  issue  a  notice  announcing  such 
events  when  plans  are  in  place. 

Regulatory  Analyses  and  Notices 

This  ANPRM.  which  simply  requests 
public  input  concerning  potential 
changes  to  the  Department's  drug  and 
alcohol  testing  procedures,  is  not 
significant  for  purposes  of  Exeiutive 
Order  12866  or  Department  of 
Transportation  Rulemaking  Policies  and 
Procedures. 

issued  this  22nd  day  of  .^pri!  1996,  at 
Washington,  DC. 
Federico  Pena. 

Secretrary-  of  Transportation 

[FR  Doc  95-10522  Filed  4-26-96:  845  ami 
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Federal  Highway  Administration 

49  CFR  Parts  383  and  391 
[FHWA  Docket  No.  MC-«3-23] 
RIN  2125-AD20 

Commercial  Driver  Physical 
Qualifications  As  Part  of  the 
Commercial  Driver's  License  Process 

AGENCY:  Federal  Highwav 
Administration  (FHWAI.  DOT. 
ACTION:  Notice  oi  intent  to  form  a 
Negotiated  Rulemaking  Committee  on 
Commercial  Drivers  Lie ense  (CDL)  and 
PhvsK  a!  QuaUfuatior.b  Requirements. 


SUMMARY:  The  FHWA  proposes  to 
establish  a  neijotiated  rulemaking 
advisory  c:omn!ittee  (the  Committee) 
under  the  Federal  .\dvisor>  Committee 
Act  and  the  Negotiated  Rulemaking  Act 
to  consider  the  relevant  issues  and 
attempt  to  reach  a  consensus  in 
developing  regulations  governing  the 
proposed  merger  of  the  State- 
administered  commercial  dri\er<=. 
license  procedures  and  the  driver 


18714  Federal  Register  /  Vol.  61.  No.  83  /  Monday,  April  29.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29.  1996  /  Proposed  Rules 


18715 


physical  qualifirations  requirements  of 
49  CFR  Part  391.  The  Committee  would 
he  composed  of  people  who  represent 
the  interests  that  would  be  substantially 
affected  by  the  rule. 

The  FHVVA  invites  interested  parties 
to  comment  on  the  proposal  to  establish 
the  Committee  and  on  the  proposed 
membership  of  the  Committee,  and  to 
submit  applications  or  nominations  for 
membership  on  the  Committee. 
DATES:  Interested  parties  may  file 
comments  and  nominations  for 
committee  membership  on  or  before 
Mav  2^).  1996. 

ADDRESSES:  Comments  and/or 
iiomm.itions  should  \w  sent  to  FHVVA 
Docket  No.  MC.-93-2:?.  Room  42.T2. 
HCC.-IO.  Office  ot  Chief  Counsel. 
Federal  Highway  Administration.  400 
Seventh  Strt>et.  SW..  Washington.  D.C. 
2().S90.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  8  ,1U  a.m.  to  \  M)  p.m.  e.t.. 
Mondav  through  Fridav.  except  Federal 
holidays.  Tho.se  desiring  notification  of 
ret:eipt  of  comments  must  iiu  lude  a  self- 
addressed,  stamped  postcarii/'enveiope. 
FOfl  FURTHER  INFORMATION  CONTACT:  Ms. 
Tere.sa  Doggett.  Offu  e  of  Motor  (Carrier 
Research  and  .Standards   (202)  :ifif>- 
4001.  or  Ms  (irace  Keidv.  Office  of 
Chief  Clounsei.  (202)  ;iht)-0H.14,  Federal 
Highway  .-\dministration.  400  Seventh 
Stretft.  ,SW  .  Washington.  DC.  20.S90. 
Offi(  e  hours  are  trum  74.5  a.m.  to  4:15 
p  m.  e.t.,  Monday  through  Friday, 
except  Federal  holidays 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Se<:retary  of  Transportation  has 

authority  to  establish  standards  for 
phvsu.ai  qualifications  that  must  be  met 
by  drivers  in  interstate  commerce.  49 
I'  S  C  31.502  and  49  P  .S  C  :iinr,.  This 
authorit\'  is  delegated  to  the  Federal 
Highway  Administrator  49  CTR  1  4H. 
The  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR.s)  set  forth  the 
qualifi(  at  ions  of  driyers  who  operate 
r:onimen  iai  motor  vehir  les  ((JMV)  in 
interstate  (ommerce  49  CFR  391  11 
The  Comniprcial  Motor  Vehicle  .Safetv 
.'\(  t  of  19Hfi  ICM\'SA|  provides,  in 
section  120(i')|a)(H)  (49  U  S  C 
.31305(a)(H)).  that  Federal  standards  may 
be  promulgated  to  require  issuance  of  a 
certification  of  fitness  to  operate  a  CMV 
to  each  person  who  passes  a  CDI.  test 
and  may  require  suth  person  to  have  a 
copy  of  such  certification  in  his  or  her 
possession  whenever  operating  a  CMV. 

In  Septemb«-r  1990,  the  FHWA 
explored  options  for  giving 
responsibility  for  medical  qualification 
d"temiinations  to  the  State  licensing 
agencies  as  part  of  the  CDL  process.  Six 


States — Alabama,  Utah,  Arizona,  North 
Carolina,  Indiana  and  Missouri — began 
pilot  programs  seeking^ efficient  ways  to 
a.s.sure  that  commercial  motor  vehicle 
drivers  meet  the  Federal  physical 
qualifications  requirements  before  they 
are  issued  a  licen.se.  The  pilots  yvere 
developed  by  the  FHWA  and  its 
i;ontractors,  the  Association  for  the 
Advancement  of  Automotive  Medicine 
and  the  American  Association  of  Motor 
Vehicle  Administrators,  in  conjunction 
with  a  committee  of  State  government 
licensing  officials. 

The  pilot  projects  were  completed  on 
Januarv  31.  1995.  and  a  final  report  was 
submitted  to  the  agency.  The  report 
revealed  that  the  State  driver  licensing 
agencies  demonstrated  the  potential  to 
assume  responsibility  for  commercial 
motor  vehicle  driver  medical 
qualification  determinations  as  part  of 
the  CDL  process.  However,  some  States 
indicated  they  yvould  require  enabling 
legislation  and  additional  funding  to 
administer  the  process. 

Currently,  the  FMCSRs  require  that 
CMV  drivers  be  medically  examined 
and  certified  as  physically  qualified 
once  every  tyvo  years  in  order  to  operate 
in  interstate  commerce.  If  the  driver 
meets  the  F'ederal  physical 
qualific  ations  requirements,  a  medical 
examiner  then  i.ssues  a  medical 
certificate  which  indicates  that  the 
driver  is  qualified  to  drive  Drivers  must 
carry  this  certificate  while  driving  and 
employers  must  maintain  a  copy  in  ttie 
drivers'  qualification  files.  49  CFR 
391.41(a),  391  43,  391.45  and 
391.51(b)(1).  Enforcement  of  these 
requirements  is  performed  primarily 
through  roadside  inspections  of  vehicles 
and  drivers  or  tfirough  Federal  or  State 
safety  (  ompliance  reviews  of  motor 
carriers. 

In  addition,  49  CFR  383.71(a)  requires 
that  during  the  CIDL  application  process 
a  person  yvho  operates  or  expects  to 
operate  in  interstate  or  foreign 
cummerc.e,  or  is  otheryvise  subject  to  49 
CFR  Part  391.  shall  certify  that  he  or  she 
meets  the  qualification  requirements 
contained  in  49  CFR  Part  391   In 
practice,  some  States  rely  solely  on  the 
drivers'  certifications  yvliile  other  States 
also  require  drivers  who  certify  that 
they  meet  the  qualification  requirements 
of  Part  391  to  produce  the  required 
medical  certifi(  ate  in  order  to  be  issued 
a  CDL.  Before  issuing  the  CDL,  a  few 
States  also  review  the  medical  "long 
lorm  "  that  the  medical  examiner 
(  ompletes  to  assure  that  the  regulatory 
requirements  are  met. 

The  FHVVA  issued  an  advance  notice 
of  proposed  rulemaking  (ANPRM)(copy 
enclosed  in  Docket  File)  on  |ulv  15, 
1994,  requesting  comments  on  merging 


the  CDL  and  physical  qualifications 
programs.  59  FR  36338.  The  FHWA 
stated  in  the  ANFRM  that  merging  the 
systems  yvould  allow  the  States  to  make 
the  physical  qualification 
determinations  prior  to  issuing  a  CDL. 
Under  such  an  approach,  the  CDL 
would  then  be  the  sole  document  a 
c;ommercial  driver  would  have  to  carry 
and  would  be  evidence  that  a  driver  is 
medically  qualified  to  operate  the  CMV. 

The  proposal  to  merge  the  medical 
fitness  determination  into  the  CDL 
process  has  several  very  strong  potential 
benefits.  Drivers  would  be  relieved  of 
the  responsibility  to  carry-  a  medical 
fitness  card,  thus  eliminating  the 
potential  for  such  cards  to  be 
inadvertently  lost,  damaged  or 
destroyed.  Enforcement  personnel 
would  also  have  immediate  notice  of  the 
medical  fitness  status  of  a  driver, 
yvithout  the  time-consuming  need  to 
refer  to  and  authenticate  a  separate 
document.  Carriers  would  no  longer 
need  to  maintain  driver  medical 
qualification  certificates,  as  the  license 
document  itself  would  confirm  the 
fitness  of  the  driver. 

In  addition.  States  would  be  better 
able  to  identify  unqualified  drivers  that 
currently  operate  without  medical  cards 
or  with  forged  medical  cards.  Where 
questions  exi.st  regarding  a  l)cen.se 
applicant,  the  driver  licensing  agency 
could  refer  the  applicant  and  the 
medical  fitness  form  to  the  State 
medical  advisory  board  for  further 
review.  Medical  advisory  boards  are 
currently  in  place  in  many  States  and 
are  used  to  review  medical 
qualifications  of  passf^nger  car  drivers 
and  for  intrastate  CMV  operators.  The 
agency  understands  that  forty-.seven 
States  currently  have  either  a  medical 
advisory  board  or  some  kind  of  medical 
revieyv  process  for  the  above-described 
driver  licensing  determinations.  In  this 
rulemaking,  the  FHWA  proposes  to 
include  medical  determinations 
involving  interstate  CMV  drivers  in 
existing  State  medical  review- 
infrastructure  programs  by  taking 
advantage  of  established  yvorking 
practices  that  are  prevalent  yvithin  Slate 
licensing  agencies. 

The  results  ot  the  six-State  pilot 
program  provide  support  for  the  benefits 
of  this  proposal.  The  final  report  found 
that  drivers  who  did  not  meet  current 
medical  standards  could  be  readily 
detected  and  could  be  restric:ted  from 
driving  CMVs  entirely  or  within 
parameters  set  by  the  driver  licensing 
agency  and  its  medical  advisory  board. 
Medical  examiners  would  be  able  to 
contact  the  driver  licensing  agency 
medical  unit  or  medical  advisory  board 
if  questions  arose  during  a  physical.  The 


review  of  the  fitness  qualifications  as 
part  of  the  licensing  process  streamlines 
the  procedure  and  creates  a  single 
record  for  each  driver.  The  pilot  found 
that  fraudulent  or  expired  medical 
certifications  and  the  lack  of  required 
medical  certifications  of  drivers  did  not 
exist  in  the  six  participating  States. 
In  the  ANPRM.  the  I^^WA  asked 
interested  parties  to  comment  on 
specific  issues  including  the  feasibility 
of  the  "merger"  concept;  hoyv  best  to 
achieve  such  a  system:  how  to  reconcile 
the  differences  between  the  States'  four- 
year  CDL  renewal  cycle  with  the 
FHWA's  two-year  medical  certificate 
cycle;  whether  medical  examiners 
should  be  certified  to  perform 
examinations;  the  degree  of  flexibility 
States  should  have  in  determining  how 
to  implement  any  new.  merged 
standard;  and  the  types  of  resources 
required  by  States  to  implement  a  new. 
merged  standard.  Seventy-six  parties 
responded  to  the  notice,  including  State 
agencies,  for-hire  motor  carriers,  private 
carriers,  safety  advocates,  and  medical 
groups. 

The  responses  received  from 
commenters  to  the  ANPRM  generally 
involved  one  of  five  general  issues. 
Because  the  parties  likely  to  be 
interested  in  this  proposed  regulation 
(i.e.,  State  licensing  agencies,  carriers, 
drivers,  medical  professionals)  are  fairly 
well  defined,  and  the  issues  identified 
through  the  ANPRM  are  also  well 
defined,  the  agency  believed  that  this 
proposed  rulemaking  v\'ould  be  a  good 
candidate  for  negotiated  rulemaking. 
The  range  of  interested  parties  and 
issues  to  be  addressed  are  not  the  only 
reasons  for  the  decision  to  initiate  a 
negotiated  rulemaking.  The  agency  is 
enthusiastic  about  the  opportunity  to 
work  cooperatively  with  partners  in  the 
motor  carrier  community  at  large  to 
discuss  this  issue  and  approaches  to 
resolving  it  in  an  open  exchange  of 
ideas.  The  opportunity  to  engage  in 
face-to-face  discussion  of  concerns  and 
benefits  will  hopefully  allow  for  a 
creative,  cooperative  approach  to 
addressing  the  merger  of  medical  fitness 
and  licensing  decisions. 

As  referenced  earlier,  the  five  general 
issues  identified  by  the  respondents  to 
the  ANPRM  were:  (1)  whether  States 
would  have  statutory  authority  to  verify 
the  physical  qualifications  of  a  driver; 
(2)  whether  there  will  be  adequate  staff 
available  to  verify  drivers'  compliance 
with  physical  qualifications 
requirements  at  the  time  a  license  is 
issued;  (3)  the  feasibility  of  merging  the 
two-year  medical  certificate  with  the 
States'  four  year  licensing  cycle;  (4)  the 
motor  carrier's  role  in  assuring  physical 
qualifications  of  the  driver;  and  (5)  the 


cost  of  training  licensing  examiners 
and/or  staffing  medical  review  boards 
on  the  administration  of  the  process. 

Comments  on  the  ANPRM  included 
questions  on  the  potential  costs  to  States 
of  assuming  responsibility  for  verifying 
medical  fitness  as  part  of  CDL  issuance 
or  renewal.  Some  carriers  expressed 
concern  that  licensing  agencies  would 
be  unable  to  adequately  confirm 
information  on  the  medical  form  and 
suggested  that  the  current  carrier 
responsibility  for  driver  fitness  be 
maintained.  The  agency  believes  that 
the  results  of  the  six-State  pilot  program 
indicate  a  strong  likelihood  that  States 
can  assume  responsibility  for  the 
medical  fitness  determination  process. 
This  rulemaking  will  form  the  basis  for 
addressing  the  questions  raised  by 
respondents  to  the  ANPRM.  as  well  as 
other  issues  that  may  be  identified  as 
this  process  continues. 

Pursuant  to  the  Negotiated 
Rulemaking  Act,  5  U.S.C.  561-570,  the 
agency  has  decided  to  form  a  negotiated 
rulemaking  committee.  As  discussed 
earlier,  the  agency  believes  that  this 
approach  is  most  likely  to  lead  to  an 
efficient  and  successful  transfer  of 
responsibility  for  medical  fitness 
determinations  to  State  licensing 
agencies.  Unlike  traditional,  informal 
notice  and  comment  rulemaking,  this 
process  will  allow  for  the  open 
exchange  of  ideas  and  information 
among  and  between  parties  with  an 
interest  in  the  outcome  of  this  issue. 
The  agency  believes  that  in  adopting 
this  approach,  the  process  will  lead  to 
creative,  innovative  approaches  to 
resolving  issues  that  might  not  emerge 
through  the  individual  efforts  of 
commenters  to  a  docket.  The  process 
will  still  result  in  the  promulgation  of 
a  notice  of  proposed  rulemaking.  This 
will  provide  an  opportunity  for 
comment  by  other  interested  parties  and 
the  general  public,  but  the  initial 
proposal  that  will  be  published  for 
comment  will  reflect  the  exchange  of 
ideas  and  differing  proposals  that  occur 
in  negotiations.  One  result  of  the 
negotiations  will  be  a  better  informed 
commercial  motor  vehicle  safety 
community  with  a  fuller  understanding 
of  the  benefits  and  potential  proble|n 
areas  associated  with  State  verification 
of  medical  fitness  determinations^  This 
knowledge  should  help  all  parties, 
including  the  agency,  to  develop  a  more 
practical,  effective  means  of  dealing 
with  these  medical  fitness 
determinations. 


Negotiated  Rulemaking  Process 

Conveners 

As  provided  for  in  5  U.S.C.  563(b),  a 
convener  assists  the  agency  in 
identifying  the  persons  or  interests  that 
would  be  significantly  affected  by  the 
proposed  rule.  The  convener  conducts 
discussions  with  representatives  of  such 
interests  to  identify  the  issues  of 
concern  to  them  and  to  ascertain  the 
feasibility  of  establishing  a  negotiated 
rulemaking  committee. 

The  FHWA  retained  the  services  of  a 
contractor  to  act  as  a  convener  and 
provide  advice  on  the  feasibility  of 
using  a  negotiated  rulemaking  process 
for  this  rule.  The  convening  team  met 
with  FHWA  officials  to  review 
background  information  on  the  issues 
including  the  responses  to  the  ANPRM. 
potential  interested  parties,  and 
objectives  of  the  agency.  Prior  to 
conducting  interviews  with  prospective 
participants,  the  convening  team 
analyzed  the  views  of  the  various 
respondents  to  the  ANPRM  and  the 
level  of  controversy  generated  by  the 
issues  as  outlined  in  the  ANPRM. 

The  conveners  attempted  to  develop 
the  range  of  interests  that  would  be 
affected  by  the  rule  and  identify 
individuals  who  would  be  able  to 
represent  or  articulate  those  interests. 
The  conveners  then  sought  to  interview 
those  individuals  to  determine  their 
views  on  the  issues  involved  and 
whether  thev  would  be  interested  in 
participating  in  the  negotiated 
rulemaking.  The  convening  team  sought 
to  determine  whether  the  negotiated 
rulemaking  process  would  be  effective 
in  developing  the  rule.  Each  party  yvas 
also  asked  if  there  were  other 
individuals  or  groups  which  should  be 
contacted  and  these  additional  parties 
were  also  interviewed.  Based  upon 
these  interviews,  the  conveners 
submitted  a  convening  report  (copy 
enclosed  in  Docket  File)  in  December 
1995  to  the  FHWA.  recommending  that 
the  agency  proceed  with  the  negotiated 
rulemaking  process 

Determination  of  Need  for  Negotiated 
Rulemaking  Committee 

The  purpose  of  a  negotiated 
rulemaking  committee  is  to  develop 
consensus  on  a  proposed  rule. 
"Consensus  '  means  the  unanimous 
concurrence  among  the  interests 
represented  on  the  negotiated 
rulemaking  committee  unless  the 
committee  expiicitly  adopts  some  other 
definitior.  This  requirement  aiso  means 
that  the  agency  itself  participates  in  the 
negotiations  in  a  manner  similar  to  that 
of  any  other  party. 


18716  Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29.  4996  /  Proposed  Rules 


Federal  Register  /  Vol  61.  No.  83  /  Monday.  April  29.  1996  /  Proposed  Rules 


18717 


Before  establishing  such  a  negotiated 
rulemaking  committee,  the  Negotiated 
Rulemabng  Act  (5  U.S.C.  563(a))  directs 
the  head  of  an  agency  to  consider 
whether; 

1.  There  is  a  need  for  the  nde; 

2.  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affet;ted  bv  the  rule; 

3.  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who  can  adequately  represent  those 
interests  and  are  willing  to  negotiate  in 
good  faith  to  reach  a  consensus  on  a 
proposed  rule; 

4.  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  consensus 
on  the  proposed  rule  within  a  fixed 
period  of  time; 

5.  The  negotiated  rulemaking  will  not 
unreasonably  delay  the  issuance  of  the 
notice  of  proposed  rulemaking  and  the 
final  rule- 

6.  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  tec".hnical  assistance,  to  the 
committee;  and 

7  The  agency,  to  the  maximum  extent 
possible,  consistent  with  its  statutory 
authority  and  legal  obligations,  will  use 
the  consensus  of  the  committee  as  the 
basis  for  the  rule  proposed  by  the 
agency  for  notice  and  comment. 

The  FHWA  believes  that  all  of  the 
requisite  negotiated  rulemaking  factors 
are  satisfied  with  regard  to  the  proposal 
to  merge  the  medic;al  qualification 
determination  and  the  CDL  processes 
and  that  the  negotiating  pro<;ess  (;ould 
provide  sign  ifii  ant  advantages  over 
conventional  intorin,il  rulemaking.  This 
determination  is  based  on  the  review  of 
the  comments  to  the  ANF'RM  and  Ihf 
convener's  report  submitted  tiv  the 
contra(;tor    There  is  hroaii  <  onseiisus 
among  the  parties  ( ontai  ted  bv  the 
conveners  that  there  arc  weaknesses  in 
the  current  nu'dii  ;il  (jualifii  ations 
system  that  can  ^>t'  iiup'ovcd.  The 
potentially  aftet  ted  interests  are  limited 
in  nuiTiber  there  are  clearly  fewer  than 
25  distim  t  interests  thnt  would  he 
affected  bv  the  r;;!*-   .^  hilniiced 
(;omnuttee  represeiilinii  the  varunis 
interests  ii  sMke  in  fhl^  matter  can  be 
enipaneii'd.  The  p.irtifs  i  unt.u  tt-d  b\  the 
cor:veners  have  i'\pr»'ss'M!  their  interests 
in  discussing  the  issuf-s  ,ind  tielieve  that 
there  is  ,i  strong  likeliliodd  nt  re,i(  hint; 
consensus  nu  ttie  issues  w  iinir   i 
reasoiidtile  p)eru((i  ut  i  ;iie    !  lie  h  liW  .-\ 
f)eiie\es  th.it  these  iiegdt uitums  uih  nut 
delay   tuit  \mII  expeiiile  the  r.ileinakiii^ 
proi.ess  siiite  ttie  nev;uti.iti()ns  u:!! 
enable  the  a^eni  \  Ic  iienefi'  'rc;ii  tfie 
committee  nieiiib»'rs    [ir.ii.ii{..ii  first-hani: 
insights  and  knowledge  into  the 
operation  of  the  phvsu;al  qualifications 


determinations  and  the  benefits  and 
costs  of  integrating  those  determinations 
into  the  licensing  process.  Gaining  those 
insights  and  resolving  the  controversies 
surrounding  the  identified  issues  would 
otherwise  take  the  agency  considerably 
longer  to  resolve  by  using  traditional 
rulemaking.  The  agency  is  committed  to 
facilitating  the  negotiated  rulemaking 
process  and  will  devote  the  necessary 
resources,  including  technical 
assistance,  to  the  Committee.  The 
member  or  members  of  the  Committee 
representing  the  agency  shall  participate 
in  the  deliberations  and  activities  of  the 
Committee  with  the  same  rights  and 
responsibilities  as  other  members  of  the 
Committee,  and  shall  be  authorized  to 
fully  represent  the  agency  in 
discussions  and  negotiations  of  the 
Committee.  The  agency,  to  the 
maximum  extent  possible,  consistent 
with  its  statutory  authority  and  legal 
obligations,  will  use  the  consensus  of 
the  Committee  as  the  basis  for  the  rule 
proposed  by  the  agency  for  notice  and 
comment. 

Therefore,  based  on  this  analysis  of 
the  seven  factors  mentioned  above,  the 
agency  has  concluded  that  the  use  of  the 
negotiated  rulemaking  procedure  in  this 
case  is  in  the  public  interest. 

Potential  Topics  for  the  Negotiated 
Rulemaking  Process 

Based  on  the  interviews  conducted 
with  potential  committee  members  and 
the  report  provided  by  the  convener,  the 
FFfWA  proposes  that  the  following 
issues  would  be  considered  in  the 
negotiated  rulemaking  process. 

1  Whether  the  physical  qualifications 
guidelines  (  urrentK  used  by  the  agency 
should  be  modified  to  more  effectively 
implement  the  current  medical 
standards. 

2  The  scope  of  any  medical 
(qualifications  tracking  system  which 
ini«ht  he  used  by  law  enforcement 
officials,  as  well  as  by  carriers  interested 
in  medif  al  information  that  is  not 

(  urrently  available. 

.i  What  is  the  status  of  the  various 
lederaliyhinded  State  Prototype 
Medical  Review  pilot  programs  which 
explored  the  merger  of  the  medical 
(nullifications  and  licensiny  proc:esses, 
and  v\hat  useful  information  can  be 
utilized  from  these  efforts  in  drafting  a 
rule  on  merging  Cf)l.  and  plusical 
',Mi  ill ticat ions  requirements' 

4   How  fuiK.ii  1  ontrol  should  various 
part.es  have  over  the  medical  review 
iirn(  ess  and  should  the  current 
(.(UpniDnU  -used  pnxiedure.  in  which  a 
coinp.iny  directs  its  dri\ers  to 
ph\si(,ians  it  selec.ts.  be  replaced 
entirely  or  could  it  simply  be  modified:" 
For  example,  should  the  agency  require 


drivers  to  submit  a  medical  long  form  to 
employers  and  the  appropriate  State 
licensing  agency  instead  of  replacing  the 
current  system? 

5.  How  can  the  current  physical 
examination  requirements  used  by 
medical  prciders  be  clarified?  How  can 
these  requirements  and  guidelines  be 
more  effectively  communicated  to  the 
medical  provider  community? 

6.  Is  there  a  way  to  allow  merger  of 
the  separate  requirements  without 
burdening  the  small  operator  who 
moves  to  another  State?  In  this  case, 
although  the  driver's  medical 
certification  would  still  be  valid,  he  or 
she  might  still  be  required  to  be 
recertified  in  the  new  State,  thus 
potentially  requiring  a  new  certificate 
and  a  corresponding  fee  (e.g.  medical 
reciprocity  of  old  certificate  to  new 
States). 

Once  the  negotiated  rulemaking 
process  begins.  Committee  members 
may  raise  other  issues  necessary  for 
successful  completion  of  the 
rulemaking. 

Potential  Participants  Who  Were 
Interviewed  By  Conveners 

The  following  entities  were  identified 
as  interested  parties  that  should  be 
included  in  the  negotiated  rulemaking 
process  either  directly  as  members  of 
the  Committee  or  as  a  part  of  a  broader 
caucus  of  similar  or  related  interests; 

Enforcement  Groups 

Commercial  Vehicle  Safety  Alliance 
International  Association  of  Chiefs  of 
Police 

State  Licensing  Agencies 

American  Association  of  Motor  Vehicle 
Administrators 

Carriers 

American  Trucking  Associations 
National  Private  Truck  Council 
National  School  Transportation         ^ 

Association 
United  Bus  Motor  Coach  Association 
American  Bus  Association 
Terra  International  (Agricultural) 
Farmland  Industries  (Agricultural) 

Drivers 

Owner-Operators  Independent  Drivers 

Association 
Independent  Truckers  and  Driver 

Association 
Independent  Truck  Owner  Operator 

Association 
International  Brotherhood  of  Teamsters 

Public  Interest 

Advocates  for  Highway  and  Auto  Safety 
American  Automobile  Assmtiation 


Medical 

American  College  of  Occupational  and 

Environmental  Medicine 
Association  for  the  Advancement  of 

Automotive  Medicine 
American  Association  of  Occupational 

Health  Nurses 

Insurance 

Lancer  Insurance  (Busing  Interests) 
AI  Transportation— AIG  (Busing  and 

Trucking) 
Insurance  Institute  for  Highway  Safety 

Proposed  Agenda  and  Schedule 

The  FHWA  anticipates  that  the 
negotiated  rulemaking  committee  will 
hold  six  two-day  meetings, 
approximately  once  a  month.  The  first 
committee  meeting  will  focus  on  such 
matters  as:  determining  if  there  are 
additional  interests  that  should  be 
represented  on  the  Committee; 
identifying  issues  to  be  considered;  and 
setting  ground  rules,  a  schedule,  and  an 
agenda  for  future  Committee  meetings 

Administrative  Support 

The  FHWA's  Office  of  Motor  Carrier 
Research  and  Standards  will  supply 
logistical,  technical,  and  administrative 
support  to  the  Committee.  The  meetings 
will  be  held  at  the  FHWA  headquarters 
in  Washington,  D.C.  Washington.  D.C.  is 
where  a  majority  of  the  prospective 
Committee  members  are  located.  In 
general.  Committee  members  will  be 
responsible  for  their  own  expenses,  but 
the  FHWA  will  consider  requests  for 
compensation  in  accordance  with  5 
U.S.C  568(c). 


Applications  for  Membership  on 
Committee 

The  FHWA  is  soliciting  comments  on 
this  proposal  to  establish  a  negotiated 
rulemaking  advisory  committee  and  on 
the  proposed  membership  of  the 
Committee.  Persons  may  apply  or 
nominate  another  person  for 
membership  on  the  Committee  in 
accordance  with  the  following 
procedures: 

Persons  who  yvill  be  significantly 
affected  by  the  proposed  rule  and  who 
believe  that  their  interests  will  not  be 
adequately  represented  by  any  person 
on  the  previously  discussed  list  of 
potential  participants  may  apply  for,  or 
nominate  another  person  for. 
membership  on  the  negotiated 
rulemaking  committee.  Each  application 
or  nomination  shall  include: 

1 .  the  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  such  person  shall  represent; 

2.  evidence  tnat  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interests  the 
person  proposes  to  represent; 

3.  a  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the 
development  of  the  rule  under 
consideration;  and 

4.  the  reasons  that  the  persons 
specified  in  this  notice  do  not 
adequately  represent  the  interests  of  tht 
person  submitting  the  application  or 
nomination 

Announcement  of  FHWA  Public 
Meeting 

In  order  to  identify  and  select 
organizations  or  interests  to  be 


represented  on  the  Committee,  the 
FHWA  will  hold  a  public  meeting  on 
May  14.  1996.  The  meeting  will  be  held 
at  the  Nassif  Building.  400  7th  Street. 
SW,  Room  9230,  Washington,  DC.  at 
8:30  a.m.  e.t.  All  parties  interested  in 
this  rulemaking,  including  the  potential 
participants  listed  above  and  parties 
submitting  applications  or  nominations 
for  membership,  are  encouraged  to 
attend  this  meeting.  The  convener/ 
facilitator  will  also  attend  this 
organizational  meeting. 

■^s  a  general  rale,  the  Federal 
Advisory  Committee  Act  provides  that 
no  advisory  committee  may  meet  or  take 
any  action  unU!  an  approved  charter  has 
l)een  filed  with  the  appropriate  House 
and  Senate  committees  with  jurisdiction 
over  the  agency  using  the  committee. 
Only  upon  the  Secretary  of 
Transportation's  approval  of  the  charter 
and  the  list  of  organizations  or  interests 
to  be  representeti  on  the  Committee  and 
the  filing  of  the  charter  will  the  FHWA 
form  the  Committee  and  begin 
negotiations. 

After  review  of  the  Lomments 
received  in  respon.se  to  this  notice  and 
anv  additional  comments  received  at  the 
organizational  meeting,  the  FHW.^  will 
issue  a  final  notice  annoum  mg  the 
Committee  members  and  the  date  of  the 
first  Committee  meeting 

Authority:  ;5  IS  C   5bl-5"0; 

Issued  on;  .^p^;  23.  1996. 
Rodney  E.  Slater, 
Ft'denii  Hign-Mn  Administrator. 
|Fk  Do.    yh-10S4H  Filed  4-2t>-^;  845  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heaitt)  Inspection 
Service 

(Oockat  No.  9ft-019-1] 

AgrEvo  USA  Company;  Receipt  of 
Petition  for  Determination  of 
Nonregulated  Status  for  Soybeans 
Genetically  Engineered  for  Glufoslnate 
Tolerance 

agency:  .\nimal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  We  arv  advising  tht^-  public 
that  the  .\nimal  and  F'lant  Health 
Inspection  Ser\K:e  has  rec:cMve(i  a 
petition  from  AgrEvo  L'S.-X  Companv 
seeking  a  determination  of  nonregulated 
status  for  certain  soybeans  g»meticallv 
engineered  ft)r  tolerance  to  the  herbicide 
glufosinate  The  petition  has  been 
submitted  in  accordance  with  our 
regulations  loncerning  the  introduction 
of  certain  genetic  allv  engineered 
organisms  and  pruducjts.  In  acccirdaiice 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  these 
soybeans  present  a  ;)lant  pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  fune  28.  1^96 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  .\o.  96-()l<)-l,  Regulatory 
.■\nalysis  and  Development,  PFfJ, 
APHIS.  Suite  .K.oa.  4700  River  Road 
Unit  118,  Ri>erdale,  MD  207.}7-12;J8 
Please  state  that  vcuir  c  oinments  refer  to 
Docket  No  96-01^^-1    A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA.  room  1141 
South  Building,  14th  Street  and 
Independence  .Avenue  SW  . 
Washington.  DC!,  belweea  8  am  and 
4:30  p.m..  Monday  through  Friday. 
except  holidays  Persons  wishing  .icc  ess 
to  that  room  to  inspei  t  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  fi90-2817. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Suramiah  Shantharam.  Biotechnology 
Permits,  BBEP,  .\PHIS,  Suite  3B05,  47'00 
River  Road  Unit  147,  Riverdale,  MD 
20737-1237;  (301)  734-7612.  To  obtain 
a  copy  of  the  petition,  contact  Ms.  Kay 
Peterson  at  (301)  734-7612;  e-mail: 
mkpeterson@aphis.usd8.gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
introduction  of  Organisms  and 
Products  .Mtered  or  Produced  Through 
(fenetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
thit  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Healdfi 
Inspection  .Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
he  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340  6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  March  8,  1996,  APHIS  received  a 
petition  (.\PHIS  Petition  No.  96-068- 
01  p)  from  .AgrEvo  USA  Company 
(.AgrEvo)  of  Wilmington,  DE,  requesting 
a  detennination  of  nonregulated  status 
under  7  CFR  part  340  for  soybeans 
designated  as  Glufosinate  Resistant 
Soybean  (GRS)  Transformation  Events 
W62,  W98,  A2704-12,  A2704-21.  and 
A5547-35  that  have  been  genetically 
engineered  for  resistance,  or  tolerance, 
to  the  herbicide  glufosinate.  The  AgrEvo 
petition  states  that  the  subject  GRS 
transformation  events  should  not  be 
regulated  by  APHIS  because  they  do  not 
present  a  plant  pest  risk. 

As  described  in  the  petition.  GRS 
transformation  events  W62  and  W98 
have  been  genetically  engineered  to 
contain  the  bar  gene  derived  from 
Strfptomyces  hygroscopicus  and  the  gus 
gene  derived  from  Escherichia  coli.  The 
bur  gene  encodes  the  enzyme 
ph(Jsphinothricin-N-ac;etyltransferase 
P.A Tj.  which  confers  tolerance  to 
glufosinate,  and  the  gus  gene  encodes 


the  enzyme  B-glucuronidase,  which  is 
usehil  as  a  selecta^ble  marker  in  the 
transformation  process.  E.xpression  of 
these  added  genes  is  controlled  in  part 
by  gene  sequences  from  the  plant  pests 
Agrobacterium  tumefaciens.  alfalfa 
mosaic  virus  (AMV),  and  cauliflower 
mosaic  virus  (CaMV).  GRS 
transformation  events  A2704-12. 
A2704-21,  and  A5547-35  contain  a 
synthetic  version  of  the  pat  gene 
derived  from  Streptomyces 
viridochromogenes,  which  encodes  the 
PAT  enzyme  and  confers  tolerance  to 
glufosinate.  Expression  of  the  synthetic 
pat  gene  is  controlled  by  a  35S  promoter 
and  terminator  derived  from  CaMV.  The 
particle  acceleration  method  was  used 
to  transfer  the  added  genes  into  the 
parental  soybean  cultivars. 

GRS  transformation  events  W62.  W98. 
A2704-12,  A2704-21.  and  A5547-35 
have  been  considered  regulated  articles 
under  the  regulations  in  7  CFR  part  340 
because  they  contain  gene  sequences 
from  the  plant  pathogens  mentioned 
above.  GRS  transformation  events  W62 
and  W98  have  been  field  tested  since 
1990  under  APHIS  permits  or 
notifications,  and  GRS  transformation 
events  A2704-12,  A2704-21.  and 
A5547-35  were  field  tested  in  1995 
under  APHIS  notifications.  In  the 
process  of  reviewing  the  applications  for 
field  trials  of  the  subject  GRS 
transformation  events.  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  spq).  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 


well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeytiees,  rhizobia,  etc. 

The  U.S.  En\  ironmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodeiiticide  Act  (FIFRAj.  as  amended  ( 
U  S.C.  136  el  i,eq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  an 
herbicide  or  involve  a  different  use 
pattern  for  the  herbicide.  EPA  must 
approve  the  new  or  different  use.  When 
the  use  of  the  herbicide  on  the 
genetically  modified  plant  would  result 
in  an  increase  in  the  residues  of  the 
herbicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  EPA  under  the  Federal  Food.  Drug 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
201  et  seq.).  and  the  Food  and  Drug 
Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 
Currently,  glufosinate  is  not  registered 
for  use  on  sovt)eans. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29,  1992  (57  FR  22984-23005).  The  FDA 
statement  of  poUcy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA. 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nt^regulated  Status  ft-om  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 


petition.  APHIS  will  then  publish  a 
notice  m  the  Federal  Register 
announcing  the  regulatory  status  of 
AgrEvos  GRS  transformation  events 
W62.  W98,  A2704-12.  A2704-21.  and 
.A5547-35  and  the  availability  of  APHIS' 
written  decision. 


Authority-:  7  V  S.C  150aa-150ji.  151-167 
and  1622n.'31  U.S.C.  9701:  7  CFR  2  22.  2.80. 
and  371.2(c). 

Done  in  Washington.  DC,  this  23rci  day  of 
April  1996. 
Lonnie ).  King, 

Administrntor,  Anirr.al  and  Plant  Health 
Inspection  Service. 
(FR  Doc  96-10462  Filed  4-26-96:  8:45  am] 

BILUNG  CODE  3410-34-P 


Animal  and  Plant  Health  Inspection 
Service,  USDA 

[Docket  No.  92-110-6] 

Veterinary  Services  Draft 
Programmatic  Environmental  Impact 
Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  extension  of  comment 
period.  


SUMMARY:  We  are  extending  the 
comment  period  for  our  notice  that 
advised  the  public  that  the  Animal  and 
Plant  Health  Inspection  Service  has 
prepared  a  draft  programmatic 
environmental  impact  statement  for  the 
Veterinary  Services  Program,  which  is 
responsible  for  the  protection  of  the 
Nation's  livestock  and  poultry.  This 
extension  will  provide  interested 
persons  with  additional  time  to  prepare 
and  submit  comments  on  the  draft 
programmatic  environmental  impact 
statement. 

DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  92-110-4 
that  are  received  on  or  before  June  25. 
1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  92-110-4.  Regulatory 
Analysis  and  Development.  PPD, 
.APHIS.  Suite  3C03.  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  92-110-4.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


Interested  persons  may  obtain  a  copy 
of  the  draft  environmental  impact 
statement  by  writing  to  the  addresses 
hsted  below  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  draft 
environmental  impact  statement  may 
also  be  viewed  on  the  Internet  at 
www.aphis.usda.gov/bbep.ead/ 
vsdocs  html 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Nancy  Sweeney,  Project  Leader. 
Environmental  Analysis  and 
Documentation.  BBEP.  APHIS.  Suite 
5B05.  4700  River  Road  Unit  149, 
Riverdale.  MD  20737-1237.  (301)  734- 
8565:  or  e-mail: 

nsweenev@aphis.usda.gov;  or  Dr. 
William  E,  Ketter.  Chief  Staff 
Veterinarian.  Program  Evaluations  and 
Planning  Staff.  VS.  APHIS.  Suite  3B08, 
4700  River  Road  Unit  33.  Riverdale.  MD 
20737-1231.  (301)  734-4357,  or  e-mail: 
wketter@aphis.usda.gov 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  29.  1996.  we  published  in 
the  Federal  Register  (61  FR  14046- 
14047.  Docket  No  92-110-4)  a  notice 
advising  the  public  that  the  Animal  and 
Plant  Health  Inspection  Service  has 
prepared  a  draft  programmatic 
environmental  imparl  statement  for  the 
Veterinary  Services  Program,  which  is 
responsible  for  the  protection  of  the 
Nation's  livestock  and  poultry .  The 
notice  also  asked  for  public  comment  on 
the  draft  programmatic  environmental 
impact  statement 

Comments  on  the  .traft  programmatic 
environmental  impac  statement  were 
required  to  be  rec  eived  on  or  before  May 
28.  1996  We  are  extending  the 
cortfhient  period  nn  Docket  No  92-110- 
4  for  an  additional  30  davs   This  action 
will  allov\-  interested  persons  additional 
time  to  prepare  and  submit  comments 

Done  ;i.  "v\  ash.ng'on   DC  shis  :3rci  day  of 
.April  1996 
Lonnie  J.  King. 

Admitii.^trator.  Aiumr}!  and  Plant  Health 
Inspection  Senict 
|FR  DoL  'ift-UKbO  F  >d  4-26-96  8  4^  am\ 

BILLING  COOE  3410-S4-P 


Food  Safety  and  inspection  Service 
[Docket  No.  96-01 5N] 

Nominations  for  Membership  on  the 
National  Advisory  Committee  on 
Microbiological  Criteria  tor  Foods 

The  National  .Advisor\  Committee  on 
Microbiological  Crucria  for  Foods 
(NACMCF;  is  soliciting  nominations  for 
membership 
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The  Committee  was  establishe<i  in 
Apnl  1988.  as  a  result  ot  the  Natioii/il 
Academy  of  Sciences  (N  AS)  Cxmimittee 
report.   "An  Evaluation  oi  the  Role  of 
Micrtibiolopical  Cntuna  for  Foods."  The 
NACMCF  provides  ailvue  and 
recommendations  to  the  StK.retar\'  of 
Agriculture  and  the  Secretarv'  of  Health 
and  Human  Services  concerning  the 
development  of  microbiological  criteria 
bv  which  the  safety  and  wholesomeness 
of  food  can  be  assessed.  This  includes 
criteria  pertaining  to  microorganisms 
that  indicate  whether  food  has  b)oen 
processed  using  good  manufacturing 
practices 

Nominations  for  membership  are 
being  sought  from  individuals  with 
scientific  expertise  in  the  fields  of 
microbiology,  epidemiology,  food 
tet:hnologv,  packaging,  pathology, 
public  health,  andVor  toxicology 

.Appointments  to  the  NACMCF  will  be 
made  by  the  Set:retar\  of  Agriculture 
after  consultation  with  the  SecretarA'  of 
Health  and  Human  Services  Nominees 
will  be  considered  without  regard  to 
race,  color,  religion,  sex,  natitmal  origin, 
age,  or  marital  status  Bet^use  of  the 
complexity  of  the  issues  to  be 
addressed,  it  is  anticipated  that  the  full 
NAC'MC'F  will  meet  semi-annually  and 
any  subcommittees  will  meet  as 
necessary 

Interested  persons  should  submit  a 
typed  resume  to  the  Office  of  the 
.Administrator,  Food  Safety  and 
Inspe<  tion  Service.  r(K)m  31 1  West  tnd 
Court.  1J5.T  22nd  Street.  NVV.. 
Washington.  IX'.  20250  Nominations  for 
membership  niiist  l)e  pt)stmarked  no 
later  than  Mav  20.  ly^b   For  additional 
information,  please  contact  Mr  Craig 
F'dchcK  :k  ,it  the  above  addrt'ss  or  bv 
telephone  ,it  (202)  254-2.t17 

[)onp  at  Washington.  IX:.  on  Apnl  2.V 
Michael  R  Taylor, 

IKRlkK     Jfi-lium  Fil.'d  ■>-.:i.-t|f-  H  45  ami 

BILLINO  COOC  MI0-O*iM> 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting;  Access  Board 

AGENCY:  .Architectural  and 

Iransportation  Harriers  Compliance 

Hoard 

ACTION:  ,Notice  of  meeting 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  (;ompliajii  •• 
Board  (.An  ess  Board'  has  scheduled  its 
rtJgular  business  meetings  to  take  place 
in  .Arlington.  Virginia  on  Tuesday  aiul 


Wednesday.  May  14-15,  1996  at  the 
times  and  location  noted  b«'low 

DATES:  The  schedule  of  events  is  as 

fiillows 

Tuesday.  May  14,  1996 

9:00  AM-Noon — Ad  Hoc  Committee  on 
Bylaws  and  Statutory  Review 

1  30  PM-3;30  PM— Planning  and 
Budget  Committee 

3:45  PM-5:00  PM— Technical  Programs 
Committee 

Wednesday,  May  15,  1996 

9:30  AM-Noon — Executive  Committee 
1:30  PM-3:30  PM— Board  Meeting 

ADDRESSES:  The  meetings  will  be  held 
at:  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Highway.  Arlington. 
Virginia. 

FOR  FURTHER  WFORMATKJN  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrrence  W. 
Roffee.  Executive  Director.  (202)  272- 
5434  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the 
March  13,  1996  Board  Meeting 

•  Executive  Director's  Report 

•  Ad  Hoc  Committee  on  Bylaws  and 
Statutory  Review  Report 

•  Ad  Hoc  Committee  on 
Telecommunications  Report 

•  Telecommunications  Advisory 
Committee  Charter 

•  Executive  Committee  Report 

•  Final  Rule  to  Extend  Suspension  of 
Detectable  Warning  Requirements 

•  Planning  and  Budget  Committee 
Report 

•  Fiscal  Year  1996  Spending  Plan 

•  Technical  Programs  Committee 
Report 

•  Presentation  on  "Reg-Neg"  Process 

•  Presentation  on  Board's  Internet 
Home  Page 

.All  meetings  are  accessible  to  persons 
with  disabilities  Sign  language 
mterpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawrence  W.  RofHee, 
FxfH'utive  Dirpctor 
IKR  Lkx    96-10540  Filed  4-26-96.  845  am] 

BILLING  CODE  IISO-OI-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-602] 

Brass  Sheet  and  Strip  From  Germany; 
Amendment  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Deptirtment  of  Commerce. 

ACTION:  Notice  of  amendment  of  final 
results  of  antidumping  duty 
administrative  reviews. 

SUMMARY:  On  July  27.  1995  the 
Department  published  the  final  results 
of  administrative  reviews  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany.  Clerical  errors 
which  were  timely  filed  by  the 
petitioners  were  not  corrected  by  the 
Dep>artment  prior  to  the  time  the 
petitioners  filed  suit  with  the  Court  of 
International  Trade  (CIT).  Therefore,  the 
Department  requested  leave  to  correct 
the  clerical  errors  in  this  case.  Pursuant 
to  orders  issued  by  the  CTT  on  February 
29.  1996.  granting  leave  to  the 
Department  to  correct  these  ministerial 
errors,  we  have  corrected  several 
ministerial  errors  with  respect  to  sales 
of  subject  merchandise  by  one  German 
manufacturer/exporter.  The  errors  were 
present  in  our  final  results  of  reviews. 

The  reviews  cover  the  following  three 
periods: 
— March  1.  1990.  through  February  28, 

1991. 
— March  1,  1991,  through  February  29, 

1992; 
— March  1.  1992,  through  February  28, 

1993. 

We  are  publishing  this  amendment  to 
the  final  results  of  reviews  in 
accordance  with  19  CFR  §  353.28(c). 
EFFECTIVE  DATE:  April  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Departmer^ 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  published  the  final  results 
of  antidumping  administrative  reviews 
on  July  27,  1995  (60  PR  38542).  The 
reviews  covered  one  manufacturer/ 
exporter.  Wieland  Werke  AG  (Wieland), 
and  the  periods  March  1,  1990  through 
February  28,  1991  (fourth  review). 
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March  1, 1991  through  February  29. 
1992  (fifth  review),  and  March  1, 1992 
through  February  28,  1993  (sixth 
'pview). 

For  a  detailed  description  of  the 
products  covered  h^  this  order,  see  the 
final  results  of  review  referenced  above. 

On  August  7.  1995,  the  petitioners, 
Hussey  Copper.  Ltd.,  The  Miller 
Company,  ciutokumpu  American  Brass. 
Revere  Copper  Products.  Inc 
international  Association  of  Machinists 
and  Aerospace  Workers.  Internationa! 
Union,  Allied  Industrial  W'orkers  of 
.America  (AFI  -CIO).  Mechanics 
^liducational  Society  of  America  (Loral 
56)  and  the  United  Steelworkers  of 
America,  alleged  that  in  calculating  the 
final  antidumping  duty  margins  the 
Department  committed  the  ministenal 
errors  described  below.  The  Department 
found  the  allegations  constituted 
ministerial  errors  (see  memo  from  the 
case  analyst  to  Wendy  Frankel  dated 
February  9, 1996).  However,  because  the 
petitioners  filed  suit  with  the  CIT  before 
we  could  correct  this  error,  we  were 
unable  to  make  the  corrections  and 
publish  the  amended  final  resuhs  of 
reviews.  Subsequently,  the  CIT  granted 
the  Department  leave  to  correct  these 
ministerial  errors. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department  s 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Ministerial  Errors  in  Final  Results  of 
Review 

1990-1991  Administrative  Review 

Comment  1 :  The  petitioners  allege 
that  in  the  final  results  the  Department 
incorrectly  inserted  a  line  of 
programming  which  adjusted  Wieland 's 
credit  expenses  based  on  the  ratio 
between  Wieland's  U.S.  deposit  rate  and 
Wieland 's  German  short-term  borrowing 
rate,  whereas  in  our  notice  of  final 
results  we  stated  that  we  used  the  U.S. 
prime  rate  to  calculate  Wieland's 
imputed  U.S.  credit  expenses  for  this 

period. 

Department's  Position:  We  have 
reviewed  the  questionnaire  responses, 
case  briefs,  and  computer  programs,  and 
we  agree  that  including  the  line  of 
programming  in  question  was  a  clerical 
error.  Accordingly,  we  have  removed 
tlie  incorrect  Une  ot  programming  for 
these  amended  final  results. 

Comment  2:  The  petitioners  allege 
that  in  the  cost  test,  the  Department 
failed  to  subtract  after-sale  rebates  and 
home  market  height  charges  fi-om  home 
market  prices,  and  failed  to  add  home 


market  packing  expenses  to  cost  of 
production. 

Department's  Position:  We  agree  with 
the  petitioners  that  it  was  a  mmisterial 
error  to  fail  to  deduct  after-sale  rebates 
and  foreign  miand  freight  expenses  fron 
price,  and  to  fail  to  add  packing 
expenses  to  co.sts.  for  the  cost  test.  Wf 
have  changed  these  portions  of  our 
analysis  accordingly  for  these  amended 
final  results. 

1991-1992  Administrative  Review 

Comment  3.  The  petitioners  allege 
that  the  Department  miscalculated  the 
metal  value  for  sales  of  alloy  CDA250  b> 
referring  to  the  average  value  of  two 
other  allovs,  one  of  which  was  CDA 
260/M32;  the  petitioners  argue  that  this 
last  should  have  been  CDA  260/M30. 

Department's  Position:  We  have 
reviewed  the  computer  programs  and 
we  agree  with  the  petitioners.  Wt  have 
corrected  our  analysis  accordingly  for 
these  amended  final  results. 

Comment  4:  The  petitioners  allege 
that  the  Department  did  not  use  home 
market  sales  of  alloy  CDA  250  for 
comparison  to  U.S.  sales  in  its  computer 
program,  despite  our  statement  in  the 
final  results  of  review  that  we  had  used 

them. 

Department's  Position.  We  have 
reviewed  the  compu'ier  programs  and 
we  agree  with  the  petitioners. 
Accordingly,  vve  have  corrected  our 
analysis  to  include  the  appropriate 
computer  language  to  allow  for 
comparison  of  U.S.  sales  to  home 
market  sales  of  alloy  CDA  250,  where 
appropriate. 

1991-1992  and  1992-1993 
Administrative  Reviews 

Comment  5:  The  petitioners  allege 
that  in  both  reviews  the  Department 
incorrectly  entered  plus  signs  where 
minus  signs  should  appear  in  the  value- 
added  tax  adjustments  for  early 
payment  discounts 

Department's  Position:  We  have 
reviewed  the  computer  programs,  we 
agree  with  the  petitioners,  and  we  have 
corrected  our  analyses  accordingly  for 
these  amended  final  results. 

Amended  Final  Results  of  Reviews 

After  correcting  the  final  results  for 
these  ministerial  errors,  the  Department 
has  determined  that  the  following 
margins  exist  for  the  fourth,  fifth,  and 
sixth  review  periods: 


Individual  differences  between  the 
USP  and  FMV'  may  vary  from  the  above 
percentages. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  §  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  Hquidation 
of  the  relevant  entries  during  the  review 
periods.  Failure  to  comply  w  ith  this 
requirement  could  result  in  tne 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessmen- 
of  double  antidumping  dutie.s 

These  administrative  reviews  and  this 
notice  are  in  accorcancfe  with  secn.on 
751(f)  of  the  Act  [19  U.S.C^  167'i(d)) 
and  section  353.28(c)  of  the 
Department's  regulations. 

Dated:  April  23.  1996 
Su»an  G.  EsBennan. 
Assistant  Secrviary  for  Import 
Admiiiisiratinr. 

[FRDoc   96-10554  Filed  4-26-96  8:45  ami 
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Manufacturer/ex- 
porter 


Period 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  960409104-6104-01 ,  LD. 
032S96C] 

Talung  and  Importing  of  Marine 
Mammals;  Italy  as  a  Large-Scale  High 
Seas  Drmnet  Nation 

AGENCY:  National  Marine  Fisheries 

Service  (N'MFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAAj, 

Commerce. 

action:  Identification  of  Large- Scale 

High  Seas  Driftnet  Nation 


Percent 
Margin 


Wieland-Werke 

AG  3/1,'90-2/28'91  !  2.57 

!  3/1/91-2/29/92  I  2.37 

3/1/92-2/28/93  i  0.4b 


SUMMARY:  The  U.S.  Cxiurt  of 
International  Trade  ordered  the 
Secretary  of  Commerce  to  identify  Italy 
.is  a  country  for  which  there  is  reason 
to  believe  its  nationals  or  vessels 
conduct  large-scale  driftnet  fishing 
beyond  the  exclusive  economic  zone  of 
any  nation.  The  Secretary  did  so  on 
March  28.  1996.  As  a  result,  the 
President  is  required  to  enter  into 
consultations  with  Italy  within  30  days 
after  the  identification  to  obtain  an 
agreement  that  will  effect  the  immediate 
termination  of  high  seas  large-scale 
driftnetting  by  Italian  vessels  and 
nationals.  If  consultations  with  Italy  art 
not  satisfactorily  concludea.  the 
importation  into  the  I'nited  States  of 
fish,  fish  products,  and  sporthshing 
equipment  from  Italy  will  be  prohibited 
under  the  High  Seas  Driftnet  Fishenes 
Enforcement  Act  iHSDFEA).  Further, 
the  Secretary  of  the  Treasury  has  been 
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directed  lo  deny  entry  ot  italidn  large- 
scale  driftnet  vessels  to  U.S.  ports  and 
navis4at)lf  waters  In  addition,  pursuant 
to  the  Dolphin  I'mift  turn  (  onsunier 
Inforniation  -Act  iDl'CI.-M.  the 
unportation  ot  certani  tish  and  fish 
proilucts  into  the  United  States  from 
ItaK  is  proliit)ited.  unless  Itaiv  certifies 
that  siu.h  fish  and  tish  prodiu  ts  were 
not  caught  with  large-sciale  driftnets 
anywhere  on  the  high  seas  This  ,i(  tiun 
furthers  the  I '  S.  polii  v  to  support  i 
Wnited  Nations  niorafonuiii  mi  high  seas 
driftnet  fishing,  in  part  iKuause  of  '.he 
harmful  effi'cts  that  such  driftnets  have 
on  marine  mammals,  including 
dolphins 

EFFECTIVE  DATES:  effective  Man  h  2» 
149().  >'\cept  for  the  diKumentation 
requirenients  of  the  DI'UI.A.  whu  h  take 
effect  on  \U\  2M.  1>)4H 
FOR  FURTHER  INFORMATION  CONTACT: 
Wanda  L  ("am.  I  ..>iut\  Biologist, 
telephone   J01-~l  :    2iJ5'..  or  fa.x;  301- 
713-0J7e>,  or  Paul  Niemeier.  Foreign 
Affairs  Specialist;  telephone:  301-713- 
227f).  or  fa.x   301-713-2313 
SUPPLEMENTARY  INFORMATION: 

The  HSDFEA  furthers  the  purposes  of 
United  Nations  U.*Mieral  Assemhh 
Resolution  46-'215.  which  (ailed  for  a 
worldwide  l)an  on  large-scale  high  seas 
ilnftnet  fishing  beginning  December  31. 
1992.  On  March  18.  1996.  the  U.S.  Court 
of  International  Trade  ordt;red  the 
Secretary  of  Ciommerce  to  identify  Italy 
as  a  country  for  which  there  is  reason 
to  beheve  its  nationals  or  vessels 
conduct  large  st:ale  driftnet  fishing 
beyond  the  exclusive  et onomic:  zone  of 
any  nation,  pursuant  to  the  HSDFEA  (Ifi 
U.S.C.  182fia)   (In  March  28.  1996.  the 
Secretary  notified  the  President  that  he 
had  identified  Italy  as  such  a  coimtry 
Italian  officials  were  notified  by  the 
Department  of  Stale  on  March  29.  1996. 

Pursuant  to  the  HSDFE.\.  a  chain  of 
actions  IS  triggered  once  the  S<!cr»'larv  of 
Commerie  notifies  Itah  that  it  has  been 
identified  as  a  large-scale  high  seas 
driftnet  nation   If  the  consultations  with 
Italy,  describfui  in  the  Summary,  are  not 
satisfactfinlv  i  one  hided  within  40  davs. 
the  Presiiient  must  direct  the  Secretary 
of  the  Treasury  to  prohibit  the 
importation  into  the  United  States  of 
tish,  fish  prndiicts   ,i;i(i  spurt  fishing 
equipment  troin  Italy.  Tlie  Secretary  of 
the  Treasury  is  required  to  implement 
such  prohibitions  within  45  days  of  the 
Fresuient  s  direction 

If  tile  above  siinctions  are  insuffii  lent 
to  p»;rsuade  Italy  to  cease  large-scale 
high  seas  driftn(!t  fish:ng  within  b 
months,  or  It.iiv  retaliatfs  .igainst  ttie 
I  nited  States  during  that  tune  ds  a 
result  ot  the  sanctions,  the  Secretary  ot 
Commerce  is  recjuireti  to  c  ertify  this  fai  i 


to  the  President  Such  a  certification  is 
deemed  to  be  a  certification  under 
section  8(a)  of  the  Fishermen's 
Protective  Act  of  1967  (22  U  S.C. 
19781a),  also  known  as  the  Pelly 
.Amendment  1  This  authorizes  the 
President  to  restrict  imports  of  "any 
products  from  the  offending  country  for 
any  duration"  to  achieve  compliance 
with  the  driftnet  moratorium,  so  long  as 
such  ai  tion  is  consistent  with  U.S. 
obligations  under  the  Cieneral 
.Agreement  on  Tariffs  and  Trade 

The  DPCIA  (16  U  S.C.  1371(a)(2)(E)) 
requires  that  an  exporting  nation  whose 
fishing  vessels  engage  in  high  seas 
driftnet  fishing  provide  documentary 
evidence  that  certain  fish  or  fish 
products  It  wishes  to  export  to  the 
I'nited  States  were  not  harvested  with  a 
large-scale  driftnet  on  the  high  seas. 
Importers  are  hereby  notified  that, 
effective  May  29.  1996,  all  shipments 
from  Italy  containing  fish  and  fish 
products  specified  in  regulations  at  50 
CFR  216.24(e)(2)  are  subject  to  the 
importation  requirements  of  the  DPCIA. 
This  delayed-effectiveness  period 
allows  shipments  already  in  transit  on 
March  28.  1996.  to  clear  Customs,  and 
allows  adequate  time  for  the  appropriate 
forms  lo  be  made  available  to  Italian 
exporters  These  forms  include  NOAA 
Form  3  70.  Fisheries  Certificate  of 
Origin,  required  by  50  CFR  216.24(e)(2). 
The  Fisheries  Certificate  of  Origin  must 
accompany  all  imported  shipments  of 
an  item  with  a  Harmonized  Tariff 
Schedule  number  for  fish  harvested  bv 
or  imported  from  a  large-scale  driftnet 
nation.  As  part  of  those  requirements, 
an  official  of  the  Government  of  Italy 
must  certify  that  any  such  import  does 
not  contain  fish  harvested  with  large- 
scale  driftnets  anywhere  on  the  high 
seas. 

Pursuant  to  the  Paperwork  Reduction 
.Act.  this  collection  of  information  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  Control  No.  0648-0040 
Notwithstanding  any  other  provision  of 
law.  no  person  is  required  to  respond  to, 
nor  shall  a  person  be  subject  to.  a 
penalty  for  failure  to  comply  with  a 
(  ollec  tion  of  information  subject  to  the 
requirements  of  the  Paperwork 
Redui  tion  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

D.itrTl  .April  2:;.  l^lfi. 
Gdr>'  .Vlatiock, 

Program  Mnnagt-ment  Officer,  Sational 
Xtanne  Fisheries  Senice 

IFR  not;    ^(,-10470  Filed  4-^6-9t>.  8:4j  dinl 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Cancellation  of  a  Limit  on  Certain  Wool 
Textile  Products  Produced  or 
Manufactured  In  India 

April  23,  1996. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  cancelling  a 

limit. 

EFFECTIVE  DATE:  April  24.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  US.  Department  of  Commerce 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  United  States  Government  has 
decided  to  rescind  the  restraint  on 
imports  of  women's  and  girls'  wool 
coats  in  Category  435  from  India 
established  on  April  18,  1996.  pursuant 
to  .Article  6.10  of  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  cancel  the 
limit  established  for  Category  435  for 
the  period  April  18,  1996  through  April 
17.  1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  20.  1995).  Also 
see  61  FR  16760,  published  on  April  17, 
1996. 

D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreement:, 

Committee  for  the  Impiementalion  of  Textile 
Agreements 

.April  23,  1996. 
Commissioner  ot  Customs. 
Department  of  the  Treasurw  Washington.  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  vou  on  April  11,  1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manafactured  in  India 
and  exported  during  the  period  which  began 


on  April  18, 1996  and  extends  through  April 
17, 1997. 

Effective  on  April  24, 1996,  you  are 
directed  to  cancel  the  limit  established  for 
Category  435  for  the  period  April  18, 1996 
through  April  17,  1997, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q553(a)(l). 
Sincerely, 

D.  Midiael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.96-10492  Filed  4-26-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Proposed  Information 
Collection;  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 

action:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Naval  Health 
Research  Center  announces  the 
collection  of  information  for  research  on 
the  health  of  Gulf  War  veterans  and 
seeks  public  comments  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (c) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents: 
including  the  use  of  automated  data 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  nil 
comments  received  BY  June  28.  1996 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Commander,  Naval  Health  Research 
Center,  Box  85122,  San  Diego,  CA 
92186-5122. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  tc 
obtain  a  copy  of  the  proposal  and  the 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Commander  Greg  Gray,  MC.  U.S.N,  at 
(619)553-9967. 

Title,  Associated  Form,  and  OMB 
Number:  Epidemiological  Studies  of 


Morbidity  Among  Gulf  War  Veterans:  A 
Search  for  Etiologic  Agents  and  Risk 
Factors-Seabee  Health  Study  (Study  #5). 
Seabee  Health  Study  Questionnaire, 
OMB  Number  0720-(To  be  added). 

Needs  and  Uses:  This  information  is 
necessary  to  provide  the  DOD  with 
information  to  evaluate  whether  Gulf 
War  veterans  have  greater  frequency  of 
symptoms  and  illnesses  than  other 
veterans  of  the  Gulf  War  era. 
Liformation  from  this  study  may  assist 
the  DoD  and  the  Department  of  Veterans 
Affairs  in  defining  unexplained 
symptomatology. 

Affected  Public:  Cunent  and  foimer 
members  of  US  Navy  Seabee  Battalions. 
Annual  Burden  Hours:  10,000. 
Number  of  Respondents:  10,000. 
Besponses  per  Respondent:  1. 
Average  Burden  Per  Response:  1  hour. 
Frequency:  Phase  I:  98%  of  the  study 
respondents  will  fill  out  the 
questionnaire  once  in  1996  (Phase  I)  and 
once  in  2001,  2006,  and  2011  (Phase  11). 
Two  percent  of  the  study  respondents 
will  be  re-surveyed  in  1996,  2(X)1,  2006, 
and  2011. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Ck>llection 

Respondents  are  current  and  former 
members  of  US  Navy  Seabee  Battalions. 
This  form  will  be  used  to  provide  the 
Department  of  the  Navy  with 
information  on  the  prevalence  of 
symptoms  and  illnesses,  and  exposures 
associated  with  military  service  in  the 
Gulf  War. 

Dated:  April  24, 1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  96-10525  Filed  4-26-96:  8:45  am! 
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Average  Burden  per  Response:  34 
minutes. 
Annual  Burden  Hours:  71. 
Needs  and  Uses:  Historically,  the 
Federal  Government  has  recognized  its 
responsibility  to  compensate 
communities  for  the  education  of  family 
members  who  reside  on  Federal 
installations.  Fujiding  declines  in  the 
Federal  Impact  Aid  F*rogram  have  led 
Congress  to  request  data  to  determine 
the  effect  of  the  military  presence  on 
Local  Education  Agency  (LEA)  funding 
levels,  as  well  as  the  appropriate 
Federal  Government  role  in 
compensating  LEAs  for  this  effect. 

Affected  Public:  State,  local,  or  tribal 
governments. 
Frequency:  One  time. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Mr.  Edwand  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Deslt  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
ArUngton,  VA  22202-4302. 

Dated:  April  23,  1996. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

[FR  Doc  96-10527  Filed  4-26-96.  8  45  am) 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C. 
Chapter  35). 

T/fye;  Department  of  Defense  Domestic 
Dependent  Elementarv  and  Secondary- 
Schools  (DDESS):  1996  Impact  Aid 
Funding  Surveys, 

Type  of  Request:  New  collection. 

Number  of  Respondents:  127 

Responses  per  Respondent:  1. 

Annual  Responses:  127 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Information  Warfare  Defense 

ACTION:  Notice  of  Advisorv  Committee 
meeting.  

SUMMARY:  The  Defense  .Science  Board 
Task  Force  on  Information  Warfare 
Defense  will  meet  in  closed  session  on 
May  9-10,  1996  at  Science  Apphrations 
International  Corporation.  Mcl.ean, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretarx  n* 
Defense  through  the  Under  Secretarv  of 
Defense  for  .Acquisition  and  Tect^nn'ogA 
on  scientific  and  tecKnica'  matters  as 
thev  affect  the  perceivea  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Fon:e  will  focus  on  protec:ion 
of  information  interests  o^nationa! 
im.portancp  through  establishment  and 
maintenance  of  a  credible  information 
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warfare  ilffoiisi\f  lapdbihtv  in  sr^t'ral 
.ireas.  ini  luciirik;  lit-tfrnMictv  This  stu(t\ 
will  be  used  to  assist  in  analvsis  of 
information  warfare  pr(He(iures. 
processes,  ami  mechanisins.  and 
nluiiiinate  future  optuiiis  in  drfensne 
information  warfare  te(  hiiulo^\  and 
policv 

In  a(.cordanc:e  with  Section  l(J(d)  of 
the  Federal  .-Xdvisorv  Coniinittee  Ar.t, 
Pubhc:  Law  M2-4().i.  as  amended 
(5  L'  .S.C   App    II.  (  UiHK)).  it  has  been 
determined  that  this  DSB  Task  Kone 
mt«tin^  (  nmerns  matters  listed  in  ,t 
U.S.C.  552b((  )(1)  (l'.)HHl,  and  that 
arc:ordini;lv  this  meeting  will  tie  i  losed 
to  the  pubiu 

Dated     \pnl  2i.  199f). 
L.  M.  Bynum. 

.■MttT:u}!f  '  ).sn  Ffjfml  Hf^istft  Liaison 

Olfu  IT  Drfhirlmfnt  ofDflense. 

iPK  I)()<    'tt^!n=S2H  F.U'ii  ■i-Jft-Vt.  a  4^  ,ini| 

BILLING  COOC  SOOO  04  M 


Defense  Science  Board  Task  Force  on 
Image-Based  Automatic  Target 
Recognition 

ACTION:  Notice  of  .Advisors  I  omniittee 
mf!<>tmgs 

summary:  The  Defense  Science  Board 
Task  Kone  on  Image-Based  AutomatH 
I  aryei  Re<  ognitiMn  vmII  meet  in  closed 
>esM.)ii  oil  .Ma\    14-  1  ),   M'lH  ,,( 
.\O.Srfc:(:H.  Inc    \aii  .\i,.s,  C.ilifonua 
rhf  niissiiin  (j!  the  DcI'itim'  Science 
f^oarl;  IS  1(1  ,id\  ise  the  .Secretfir\  n' 
IV'fiTisc  thro^l^h  the  1  ndcr  Se(  rei,ir\  id* 
Defense  for  .-Xc  quisitimi  .nui  'I  fciiiiology 
on  scientific  and  tecfinH.iI  matt^•r^  is 
they  affect  the  perceived  needs  of  the 
Department  nf  !V-f,.rise   .At  this  meeting 
the  Task  hire  ••  vn  ill  assess  the  abilit\  i  f 
ailtom,lt|(     .llded  !,MA.'rf  re(  iigiutlnll 
'e<  hnclm^i  .111,1  wsii'ii.s  ii.  siippdi-f 
im[)orta:it  iiuhtarv  fuis.si.iiis   priiu.ijialU 
m  ih.    :i.Mr    .ind  i:ud-*>T:i:    The  Tasll. 
Fo'cc  sh.iiuld  (  DiKeiitrate  on  those 
technoini;ies  nui  systems  that  use 
imagery  ifc.U.  IR  or  radar)  as  their 
pnmarv  infiut  medium 

hi  ac  corilance  with  Se<:tion  10(d)  of 
the  F'-Mm!  .\dvisorv  rommittee  Act. 
Pu!ii.     1  ,iu    'J   4«)  (.  as  amended  (5 
L'.S(    .\ppll     11.-' M      It  has  been 
determined  that  ttiis  IJSB  Task  Force 
meeting  concerns  matters  listed  m  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  !>«  closed 
to  ihe  public 

H<ii'-<i   April  23,  1996. 
L.  .VI.  Bynum. 

Alternate  USD  Fedtfml  Register  Liataoo 

Officer.  Dt-portmcnl  o( Defensir 

IFR  D<j<    4^-101^9  Filed  4-26-96;  8  4'i  wnj 

BILLING  CODE  KKKMVt-M 


U.S.  Court  of  Appeals  for  the  Armed 
Forces;  Proposed  Rule  Changes 

ACTION:  Notice  of  Proposed  Changes  to 
the  Rules  of  Practice  and  Procedure  of 
the  I  Jiuted  States  Court  of  Appeals  for 
the  Armed  Forces 


SUMMARY:  This  notice  announces  the 
following  proposed  changes 
(underlined)  to  the  Rules  of  Practice  and 
Procedure.  United  States  Court  of 
.Appeals  for  the  Armed  Forces  for  public 
notue  and  comment: 

Rule  24  Form  and  Content.  Page 
Limitations.  Style,  and  Classified 
lnf(jrmation 

la)  Form  and  content  All  bnefs  will 
lie  legible  and  will  be  substantially  as 

follows 

In  the  I  'nited  States  Court  of  Appeals 
1  iir  the  Armed  Forces 

I INITED  STATES,  (Appellee). 
(.\ppellant),  (Respondent),  v 

(Full  typed  name,  rank,  service  & 
service  no  of  accused)  (Apptllant), 
(.Appellee).  (Petitioner) 

Brief  on  Behalf  of  (.Appellant    Appellee 

Ftc) 

Cnm   App.  No. 

I  SC.A  Dkt   No. 


Index  of  Brief 
,.S»fKuie  24(r|(2)| 

Table  of  Cases,  Statutes,  and  Other 
.Authorities  Issuels)  Presented 

(Set  forth,  in  a  rijn.ist'  stutt^ment. 
each  issue  granted  review  by  the  Court, 
raised  in  the  certifitate  for  review  oi 
in.indatorv  r(;view  c  ase,  or  presented  in 
trie  petition  lor  extracjrdinary  relief,  writ 
appe.i!  petition,  or  petition  for  new 
tn.ii 

Statement  of  the  Ca.se 

[Set  forth  a  (  oncise  i  .hronologv 
including  the  results   if  the  acrused's 
trial,  action  by  the  n.vening  authority, 
the  officer  e.xerc:s:ng  general  lour* 
martial  jurisdiction  (if  any),  and  the 
Court  of  Criminal  .Appeals  a;,  well  as 
other  pertinent  information  regarding 
the  proceedings.  in(  hiriir^.  where 
applicable  the  date  the  petition  for 
review  wa^  granted] 

Statement  of  Facts 

ISri  forth  a  concise  s*  I'P'Tifpt  of  the 
tarts  of  the  case  material  to  the  issue  or 
issues  presented,  including  spet  ifu, 
p«ge  references  to  each  relevant  portion 
of  the  record  of  trial  .Answers  nia\ 
adopt  appellant's  or  petitioners 
statement  of  facts  if  there  is  iio  dispute. 
ma\  state  additional  facts,  or,  if  there  is 


a  dispute,  may  restate  the  facts  as  they 
appear  from  appellee's  or  respondent's 
viewpoint.  The  repetition  of 
unconlroverted  matters  is  not  desired  i 

Summary  of  Argument 

[Each  brief  and  answer  shall  contain 
a  summary  of  argument,  suitably 
paragraphed  to  correspond  to  each 
issue  presented.  The  summary  should 
be  a  succinct,  but  accurnte  and  clear 
condensation  of  the  arguments  made  in 
the  body  of  the  brief.  | 

Argument 

[Discuss  briefly  the  point  of  law 
presented,  citing  and  quoting  such 
authorities  as  are  deemed  pertinent.  The 
argument  must  also  include  for  each 
issue  presented  a  statement  of  the 
applicable  standard  of  review.  The 
standard  of  review  may  appear  in  the 
discussion  of  each  issue  or  under  a 
separate  heading.] 

Conclusion 

(State  the  relief  sought  as  to  each 
issue  presented,  for  example,  reversal  of 
the  Court  of  Criminal  Appeals  decision 
and  dismissal  of  the  charges,  grant  of  a 
new  trial,  the  extraordinary  relief 
sought,  etc  No  particular  form  of 
language  is  required,  so  long  as  the  bri'»f 
concludes  with  a  clear  praver  for 
specific  Court  action.) 

Appendix 

'The  brief  of  the  appellant  or 
petitioner  shall  include  an  apn'Tidix 
containins;  a  copy  of  the  C.o'.Tr  of 
Criminal  .Appeals  decision,  unpublished 
opinions  citen  m  the  hnd,  and  relevant 
extracts  of  rules  and  regulations  The 
appellee  or  n'spoiuient  shall  similariv 
file  an  appendix  containing  n  t  op\  of 
any  additional  unpublished  opinions 
and  relnv  ant  extracts  of  rules  and 
regulations  cited  m  the  answer.) 

(Signature  of  counsel] 

(Typt'd  nariu'  ot  rounsel) 


Atldivss  of  counsel) 


(Telephone  no  of  counsel) 

c:ertificatk  of  fili.ng  and 

SERVICE 

1  certify  that  a  copy  of  the  foregoing 
was  imaiiedi  Ideliveredi  to  the  Court 
and  I  mailed  I  idelivoreui  to  (enter  name 
ol  each  counsel  ot  n^  ordj  on 


lOdtH 


I  v[»'d  i.anie  aud  signature) 
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(Address  and  telephone  no.) 
•  •  ♦  •  • 

DATES:  Comments  on  the  proposed 
changes  must  be  received  by  June  28, 
1996. 

ADDRESSES:  Forward  written  comments 
to  Thomas  F.  Granahan,  Clerk  of  Court. 
United  States  Court  of  Appeals  for  the 
Armed  Forces,  450  E  Street,  Northwest, 
Washington.  DC  20442-001 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  Granahan,  Clerk  of  Court, 
telephone  (202)  761-1448  (xBOO) 

Dated:  April  23.  1996. 
L.M.  Bynum. 

Alternate  USD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  96-10526  Filed  4-26-96;  8;45  am] 
BILUNG  CODE  S000-04-M 


Department  of  the  Army 

Armed  Forces  Institute  of  Pathology 
(AFIP)  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Army. 
ACTION:  Notice  of  open  meeting. 


and  goals  established.  The  meeting  is 
open  to  the  public. 
Gregory'  D  Showalter, 

Army  Federal  Register  Uaiscn  Officer. 

iFR  Dec  96-10474  Filed  4-26-96;  8:45  am] 

BILUNG  COC€  3710-06-M 


SUMMARY:  In  Accordance  with  10(a)(2) 
n:  the  Federal  Advisory-  Committee  .Act, 
Public  Law  (92-i6J),  announcement  is 
made  of  the  following  open  meeting 

Dale:  9-\0Ma\  1996. 

T'me:  8:00  ani. 

Place  Armed  Forces  Institute  of 
Fathologv,  Building  54,  Washington 
DC 

FOR  FURTHER  INFORMATION  CONTACT; 
Mr  Ridgelv  Rabold,  Center  for 
Advanced  Pathulogv  (CAP:    AFIP 
Buildii.u  .""i.  Washington,  DC  2030b 
phone  [2'j2]  7H2-2.T53 

SUPPLEMENTARY  INFORMATION: 

General  tunction  of  the  board  The 
Scientific  Advisory-  Board  provid'-is 
scientific  and  professional  advice  and 
guidance  on  programs,  policies,  and 
procedures  of  the  AFIP 

Agenda:  The  board  will  hear  status 
reports  from  the  AFIP  Deputy  Directors, 
CAP  Director,  the  National  Museum  of 
Health  and  Medicine,  and  selected 
palhology  departments.  Board  members 
will  visit  several  of  the  pathology 
departments. 

Open  board  discussions:  Reports  will 
be  given  on  all  visited  departments.  The 
reports  will  consist  of  findings, 
recommended  areas  of  further  research, 
and  suggested  solutions.  New  trends 
and/or  technologies  will  be  discussed 


Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made 
the  following  Cominittee  Meeting: 

Same  of  Committee:  Amiv  Science  Board 
(.ASB). 

Date  of  Meeting.  21-22  May  1996. 

Piace:  Red  Stone  .Arsenal,  Huntsville 
A)abama. 

Agenda:  The  Army  Science  Board's  (ASB) 
Summer  Study  on  "Unmanned  Aeria) 
Vehicles  (U.AVs)"  will  meet  for  briefings  and 
discussions  on  the  Army's  Concept  of 
Employment  for  UAV's  and  View  LTA 
training  operations.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  522b(c)  of  Tide  5.  U.S.C  .  specifically 
paragraph  (1)  thereof  and  Title  5.  U.S  C 
Appendix  2,  subsection  10(d]  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  anv  portion  of  this  meeting  For 
further  information,  please  contact  VlicheiiP 
Diaz  at  (703)  695-0781 
Michelle  P.  Diaz. 

.Acting  AdminiF'rative  Officer  Army  i>cii  nee 
Board 
!FR  Dtx  .  96-10447  Filtd  4-2f--'^6  8  -J'  im] 

BILLING  COOE  r?1(M)6-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Prooosed  Information 
Collection  P.^uests 

AGENCY:  I>  artment  of  Education 
action:  S;  Limission  for  OMB  review; 
Lo:.,n"i-eiM  request. 


SUMMARY:  The  Director.  Information 
Resi.  trees  Group,  invites  comments  on 

'  proposed  infonnation  collection 
re(;ufsls  as  required  by  the  Paperyvork 
Reduction  .Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  29, 
199b. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 


J.  Shernll,  Department  of  Education  600 
Independence  Avenue  SW..  Room  5624, 
Regional  Office  Building  3  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Shernll  (202)  708-8196 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Senice  (HRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests,  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubhc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutory  obhgations.  T-if  Director  of  the 
Information  Resources  C.-oup  publisnes 
this  notice  containing  p;oposed 
information  collection  '^quests  pr.o'  to 
submission  of  these  n-v.,  .rsts  to  OMB 
Each  proposed  inform.v;cn  collertion. 
grouped  Ly    ."V.e  contains  the 
foilouir..^:  ,  , .  Type  of  review  requested. 
e.g..  .'*iv. .  re  .  sion.  extension,  existmp 
o--  -einstatfitreat;  (2)  Title:  (3)  Sumniijy 
of  the  collection:  (4)  Description  of  the 
netd  for.  a:  r.  proposed  use  of.  the 
infurmaiiuiT   ,b)  Respordents  and 
frequenc-,  of  collection  ■^ud  (6) 
Reporting  and  or  Recnriikeeping 
burden  OMB  invites  p   -^lic  commer.t  a- 
the  address  specified  above  Copies  o: 
the  requests  are  avaiiao'--'  from  Patrick  ' 
Shernll  at  the  address  specified  abovt 

Dated;  April  23   1996. 
Gloria  Parker. 
Director,  /.t  r motion  Resources  Group. 

Office  of  the  Secretary- 

Type  nf  ReMew:  Neyv 

Title  .National  Recog,  ition  Progiam 
for  Mo(-i''  Frufessiona'  IVvelopmen. 

Freuuer'  ■    One-time 

Affecte:.-  ''ubiic  Statr  Local  or  Tribal 
Gov't.,  SE.\.^  or  LEAs 

Ann'jc'  Feporting  and  Becordkeepmp 
Ho  AT  B'jr-ien- 

Responses:  300 
Burden  Hc^urs:  6.400. 

At}str",rt  With  the  imo^.rtance  of 
professional  de\plopment  to  school 
reform  ''nd  excellence  m  teaching  and 
iedrn  i.g.  t^^ 'e  is  an  immediate  neeo  to 
'ceniify  ai-":  recognize  model 
pru'f'ssio.iai  development  programs 
ihrntehou;  the  country  that  have 
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sch(K>lwuie  impact  on  student  success, 

and  that  aiv  dli>;iic(l  with  the  rtn  iMitly 
developed  Pnniifiies  for  F'rotfssional 
Development  The  Department  will 
solicit  applications  from  those  operating 
effe<  ti\e  professional  development 
activities  at  the  pre-K  through  U  level 
in  schools  and  si  hnol  liistru  ts.  evaluate 
them  with  the  help  ui  professional 
educators  (who  will  t  onfirm 
information  for  high-ranking  a[)plic.ants 
through  site  visits),  and  recognize  those 
programs  that  are  found  to  meet  these 
critena 

OfRce  of  Postsecondary  Education 

Tvpe  of  Re\iew  Keinstatermmt 
Titif  .Application  for  New  (irants 
Under  the  .School.  (ToUege.  and 
Uniwrsitv  Partnerships  (SCL  P) 
Program 

Frf-quencv  (Competitive  Year 
Aft'-rtPii  Pub  III    Not-for-profit 
institutions 

Annu.il  Reporting  and  fifrnrdkcepiiift 
Hour  Hurdfit 

Responses   17S 
Burden  Hours   3.500 
Abstract  The  ttpplication  form  will  be 
used  to  collect  program  hikI  Inidget 
information  needfil  to  evaluate  the 
quahtv  of  applications  submitted  ami 
make  funding  doi  isions  based  on  the 
authvinzmg  >latu:e  and  [he  published 
funding;  i  nteria 

BltU»«G  COOC  4000-01  -P 


DEPARTMENT  OF  ENERGY 

Notice  of  Extension  of  Public 
Comment  Period  and  Changed  Public 
Hearing  Date  for  the  Draft 
Environmental  Impact  Statement  for 
the  Continued  Operation  of  the  Pantex 
Plant  and  Associated  Storage  of 
Weapon  Components 

agency:  Dep.irt::  .•lU  of  Energv'. 
ACTION:  NolK  I'  oi  I'xtensjon  of  (>uh!ii 
comment  period  iuul  i  iiaiigetl  publii 
hearing  date. 


SUMMARY:  The  D.-pdrtment  of  Kner^y 
lD()K    aiinounc  •■-  itie  extension  of  thf 
puh!'(  comnier  t  ,>L'riod  for  the  Draft 
Environmental  .i,.pdct  Staten  <'!it  (EIS) 
for  the  r.ontinueii  '  »peration  i  ,  tae 
Pantev  Plant  anM   \ss<k  lated  S.  .rage  of 
Weapon  (.omp<.nents  (fX  )E/tl.*-- 01^250) 
!o|ul,   1^.  U)9t)   .i:ul  i  hange  f)f  the 
publii  tiearing  in  Richland.  Wd-shin^ton 
from  M.i\  2.  I'Mr.  to  Mav  Jt    1996 
DATES:  LXJK  aniK-unf  ed  the  av<.ilanilitv 
and  schedule  ol  pubiii  hearmgs  tfr  th- 
Draft  Pantex  HIS  in  the  Federal  Rex'^t'"' 
dated  .April  5,  U'Mf.  [fy\  PR  I  ij  t.,il     ■ 
responst-  t(.  requests  from  th--  i  utili 


IX3E  is  extending  the  close  of  the  public 
comment  period  from  luly  5.  1996  to 
lulv  12.  1996,  Comments  received  by 
LX^E  must  be  postmarked  no  later  than 
fuly  12,  1996.  to  ensure  consideration  in 
the  Final  EIS  Comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable 

Due  to  public  hearing  conflicts  on 
May  2.  1996.  DOE  has  moved  the 
Richland.  Washington  hearing  date  to 
May  23.  1996,  the  time  and  exact 
location  are  listed  below. 

May  23.  1996 

Red  Lion  Inn.  802  George  Washington 
Way.  Richland  Washington  99352, 
Time:  6:00  pm  to  9  00  pm 

The  public  meeting  time  and  location 
will  be  published  in  local  newspapers 
prior  to  the  meeting  date.  DOE  invites 
the  general  public,  other  government 
agencies,  and  all  other  interested  parties 
to  participate  in  the  public  hearings  and 
<  timment  process  for  the  Draft  Pantex 
EIS  DOE  will  accept  comments  on  the 
Draft  Pantex  EIS  at  the  public  hearmg. 

ADDRESSES:  Requests  for  copies  or 
information  on  the  Draft  Pantex  EIS  as 
well  as  written  comments  should  be 
dire<  ted  to   Ms   Naiiftte  Founds.  U.S. 
I>'partment  of  Energv.  Albuquerque 
(Operations  Office.  P  O  Box  5400. 
.Altiiiquen^ue.  New  Mexico  H71ri5- 
54(»()  Written  comments,  suggestions, 
and  requests  can  also  be  submitted 
using  the  Pantex  Plant  EIS  F.ixline  at  1- 
800-622-5499  FccMiniles  should  Ihj 
marked   Pantex  Plant  FIS  Oai 
comments  and  requests  ■   ,nc;eniing  th.s 
Ids  may  also  h*'  submitted  h\  calluig  the 
Pantex  Plant  EiS  Hotlin*- .  ■  l-«00-'8«- 
UM)b  (Comments  may  also  0    ^ibmittcd 
via  the  Internet  The  e-mail  j  .dress  is 
tetrate(  <«findirect  i om 

FOR  FURTHER  INFORMATtON  CONTACT-  For 

inf(jrmation  on  IXOEs  National 
Environmental  Policy  .Art  (NEP.A) 
process,  please  contact.  Ms  Carol 
Borgstrom.  Director.  Offi(  e  ot  NEPA 
['oli(  v  and  .Assistance  d.'H-42).  V  S 
[department  of  Energv  .  1000 
Independence  .Avenue.  .SW. 
Washington.  DC,  20585.  202-586-4000 
or  1-800-^72-2756   For  information  on 
this  EIS,  please  contact.  Ms.  Nanette 
l-ounds  at  the  above  acidress  or  bv 
i-alling  (505)  845— 4<Tl 

Subsequent  Document  Preparation 

DCOE  intends  to  complete  the  Final 
ELS  and  prepare  a  response  to  c  nmmcnts 
ref:eived  during'  the  review  of  the  Draft 
EI.'i  in  Octotjer  199b  and  will  announce 
Its  availability  in  the  Federal  Register 


Issued  in  Washington.  DC.  on  April  23. 
1996 

Junes  C.  Landers, 

Extvutive  Assistant  to  Assistant  Secretan\for 
Defense  Programs 

|FR  Doc.  96-10510  Filed  4-26-96;  8;45  am) 
MLUNQ  COOC  MaO-OI-P 


A  Financial  Assistance  Program  for 
State  and  Municipal  Oovamments  for 
the  Demonstration  of  Light  and  Heavy 
Duty  Alternative  Fue4  Vehicles 

AGENCY:  Idaho  Operations  Office, 
Department  of  Energy. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office, 
in  accordance  with  the  Financial 
Assistance  regulations  in  10  CFR  600. 
announces  competitive  Solicitation 
Number  DE-PS07-96ID13432  to  solicit 
applications  from  state  and  municipal 
governments  for  demonstration  projects 
in  use  of  light  and  heavy  duty 
alternative  fuel  vehicles. 
ADDRESSES:  Prospective  appUcants 
should  send  a  written  request  for  a  copy 
of  the  solicitation  and  a  DOE 
application  instruction  package  (which 
includes  standard  forms,  assurances  and 
certifications)  to  the  U.S.  Department  of 
Energy.  Idaho  Operations  Ofifice,  850 
Energv  Drive.  MS-1221.  Idaho  Falls, 
Idaho  83401-1563,  Attn:  SOL  DE-PS07- 
96ID13432.  The  point  of  contact  is 
Wendy  L.  Huggins,  Contract  Specialist, 
at  (2081-526-2808.  Requests  transmitted 
by  facsimile  at  (208)  526-5548  will  be 
accepted.  It  is  advised  that  prospetti\e 
applicants  submit  their  reque,sts  in 
writing  no  later  than  May  31.  1996  .A 
copy  of  the  solicitation  may  be  viewed 
on  the  DOE  s  Home  Page  titled  "CLirrent 
Business  Opportunities  with  the  DOE" 
at  Internet  address: 

iittp    www.pr.doe.gov  propp.ht:!ii   The 
deadline  for  receipt  of  applications  is 
300  p.m.  MDT,  lune  28.  1996  It  is 
anticipated  that  review  of  the  proposed 
appUcations  will  begin  on  or  about  July 
1.  1996.  Selections  will  be  made  bv 
August  1.  1996.  and  awards  will  l)e 
issued  by  September  30.  1996. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  Section  409  of  the  Energy 
Policy  Act  of  1992,  PL.  102-486,  42 
U  S.C  13235,  the  Department  of  Energy 
Office  of  Technology  Utilization  desires 
to  accelerate  the  use  of  alternate  fuel 
vehicles.  It  is  the  intent  of  this 
solicitation  to  promote  the  use  of 
alternate  fuel  vehicles  (both  light  and 
heavy  duty)  by  providing  the  states  with 
practical  experience  in  their  use  and  an 
increased  awareness  of  their  availability 
and  benefits.  Because  of  their  high  fuel 


consumption,  regular  driving  routes, 
and  centralized  operation,  state  and 
municipal  vehicle  fleets  have  been 
identified  as  attractive  candidates  for 
demonstration  of  the  use  of  alternate 
fuels.  With  the  assistance  of  the  Idaho 
Operations  Office,  the  Office  of 
Technology  Utilization  has  the 
opportunity  to  introduce  an  alternative 
fuel  program  through  state  energy 
offices. 

The  U.S.  Department  of  Energy  (DOE) 
invites  applications  to  demonstrate 
alternative  fuel  vehicles  from  each  of 
the  state  energy  offices  in  the  50  states, 
the  District  of  Columbia,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  Puerto 
Rico  and  any  territory  or  possession  of 
the  United  States.  These  entities  are 
under  no  obligation  to  apply.  Only  one 
proposal  will  be  accepted  by  DOE  from 
each  of  the  50  states,  the  District  of 
Columbia,  the  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  and  any 
territories  or  possessions  of  the  United 
States. 

Interested  state  agencies, 
municipalities,  local  school  districts, 
and  other  local  agencies  must  contact 
their  state  energy  office  for  applications 
for  subawards,  and  must  submit  their 
proposals  to  their  energy  office  to  be 
considered. 

Restriction  of  eligibility  to  propose 
under  this  program  is  considered 
necessary  to  achieve  program  objectives 
and  is  made  in  accordance  with  10  CFR 
600.6. 

It  is  anticipated  that  the  DOE  will 
make  multiple  financial  assistance 
awards  as  a  result  of  this  solicitation.  In 
fiscal  year  1996,  approximately 
$1,500,000  has  been  allocated  to  the 
program.  Currently  $975,000  is  available 
to  award  and  it  is  expected  that 
additional  funding  of  as  much  as 
$600,000  will  be  made  available  this 
fiscal  year. 

It  is  anticipated  that  approximately 
eight  to  twelve  awards  will  be  made 
with  funding  levels  not  to  exceed 
$150,000  for  any  individual  award. 

Procurement  Request  Number:  07- 
96ID1 3432.000 

Dated:  April  18,  1996. 
Brad  Bauer, 

Acting  Director.  Procurement  Services 
Division. 
IFR  Doc.  96-10511  Filed  4-26-96:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  iyiG96-1(M)00] 

Carnegie  interstate  Pipeline  Company; 
Notice  of  Filing 

April  23, 1996. 

Take  notice  that  on  April  18.  1996. 
Carnegie  Interstate  Pipeline  Company 
(Carnegie)  filed  revised  standards  of 
conduct  under  Order  Nos.  497  et  seq.^ 
and  Order  Nos.  566,  et  seq.^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C.. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1995)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  May  8. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc  96-10464  Filed  4-26-96;  8:45  ami 
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•  Order  No.  497.  53  FR  22139  (June  14.  1988)  HI 
FERC  Stats  &  Regs.  1  30.820  (1988);  Order  No.  497- 
A.  order  on  rvheahng..  54  FR  52791  (December  22. 
1989i,  in  FERC  Stats.  &  Regs.1  30.868  (1989;;  Order 
No  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28.  1990).  HI  FERC  Stats.  »  Regs. 
1  30.908  (1990):  Order  No.  497-C,  order  extending 
sunset  date.  57  FR  9  (January  2.  19921.  Ill  FERC 
Stats  &  Regs.  1  30.934  (1991).  rehearing  denied.  57 
FR  .5815  (Februa.n,'  18.  1992),  58  FERC  161.139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  Ill  FERC  Stats.  &  Regs.  1  30.958 
iDecember  4.  1992),  57  FR  58978  (December  14. 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (Januan,  4,  1994). 
65  FERC  1 61.381  (December  23,  1993);  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994),  66  FERC 
161.347  (March  24.  1994):  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FR  32884  (June  27. 
1994).  in  FERC  Slats.  &  Regs.  1 30,996  (June  17, 
1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566,  59  FR  32886  (June  27. 
1994).  lU  FERC  Stats,  i  Regs.  1  30,997  Qune  17, 
1994);  Order  No.  566-A,  order  on  reheanng.  59  FR 
52896  (October  20.  1994),  69  FERC  1  61.044 
(October  14.  19941;  Order  No.  566-B.  order  on 
rehearing.  59  FR  65707  (December  21.  1994);  69 
FERC  161,334  (December  14.  1994). 


[Doclwt  No.  MG»5-i-001]    ' 

Norttiwest  Pipeline  Corporation;  Notice 
of  Filing 

April  23.  1996. 

Take  notice  that  on  April  15.  1996, 
Northwest  Pipeline  Corporation 
(Northwest)  submitted  a  "Report  of 
Northwest  Pipeline  Corporation  in 
Response  to  Commission  Order." 
Northwest  states  that  it  submitted  the 
Report  in  response  to  the  Commission's 
March  15,  1996  "Order  on  Request  for 
Waiver." ' 

Northwest  states  that  it  has  mailed 
copies  of  this  filing  to  all  persons 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  t>e  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  May  8.  1996  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secret  an, 

IFR  E)oc  96-10463  Filed  4-26-96  6  45  ami 
BILUWG  COOC  6717-01-M 


Notice  of  Application  Filed  With  the 
Commission 

April  23  1996 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection 

a.  Tvpe  of  Application:  )oint 
Application  for  Transfer  cif  License 

b.  Project  No.:  5044-004. 

c.  Date  Filed:  .\pril  4.  1996. 

d.  Applicants:  Graniteville  Company 
and  Avondale  Mills.  Inc 

e.  Name  of  Project-  Sibley  Mill 
Hydroelectric  Project. 

f  Location:  On  the  .Augusta  Canal  of 
the  Savannah  River  in  the  City  of 
Augusta,  Richmond  County.  Georgia 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16USC§§791(a)-825(r). 


74  FERC  161.298  (1996) 
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h  Contacts 

Sharon  Rodgers.  Esq  .  C'jirporate 

Coiinsel.  (Iranitf'villp  ('ompnnv. 
PO  Box  IJH.  Ciraiutevilk',  SC 
29829 
Ms  Cvnthia  Cariiov  lohn.son.  Esq 
Aftoriiev  for  Transft»rp«»   Kint;  A 
Spalding,  120  VVt-st  45th  Strwt. 
Nfw  York   NY  10036-4003  (212) 
556-2100 

1  F'ERC  Contact  Mr  Lvnn  R  Miles. 
(202)219-2671 

I  Comment  Date   May  24.  1996. 

k   Descnption  of  the  Proposed  Action 
The  licenstH>.  GraniteviUe  Company, 
seeks  to  transfer  the  project  license  to 
.■\von(lale  Mills,  inc 

1   This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  D2 

B  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385  210.  211.  .214 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  be»;ome  a 
party  to  the  proctwding  Any  comments, 
protests,  or  motions  to  inter>'ene  must 
be  received  on  or  b«'fore  the  specified 
date  for  the  particular  application 

C   Filing  and  Service  of  Responsive 
Documents — .\nv  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS  •.    NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETINC;  APPUCATION". 
"PROTEST-  .    MOTION  TO 
INTERVENE',  as  applicable,  and  the 
Project  Numbt?r  of  the  particular 
application  to  which  the  filing  refers 
Any  of  the  above-named  doc;uments 
must  be  filed  by  prtividing  the  onginal 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to.  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N  E.. 
Washington.  D  C  20426   .\n  additional 
copy  must  be  sent  to  Director.  Chvision 
of  Projetn  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application 

D2   Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  descnbed 
application  A  copy  of  the  application 
may  be  obtained  bv  agencies  directly 
from  the  .^pplicant   If  an  agency  does 


not  file  comments  within  the  time 

specified  for  filing  comments,  it  will  be 

presumed  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Loift  D.  Caahell. 

Sccretan' 

IFR  Dot    96-10465  Filed  4-26-96:  8.45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-64S9-8] 

Common  S«na«  InHtatlve  Council 
(CISC) 

AOENCV:  Environxnental  Protection 
Agency  (EPA). 
ACnow:  Notice. 

SUMMARY:  The  Life  Cycle  Management/ 
Supplier  Partnership  Project  Team,  of 
the  Automobile  Manufacturing  Sector 
Subcommittee  of  the  Common  Sense 
Initiative,  recognizes  that  opportunities 
exist  to  reduce  the  overall 
environmental  unf>acts  of  automobile 
manufacturing  by  engaging  in  life  cycle 
management  with  its  suppliers.  The 
Pro)ect  Team  goals  are  to:  develop 
principles  and  strategies  for  the 
application  of  life  cycle  management  in 
the  automobile  manufacturing  sector  as 
a  means  of  further  reducing 
environmental  impacts  in  an 
economically  efficient  manner  and 
demonstrate  or  pilot  test  the  principles 
and  strategies  through  manufacturer/ 
supplier  partnerships  in  a  manner  that 
produces  positive  results  (i.e.,  cleaner, 
cheaper,  smarter)  and  is  applicable  to 
and  beneficial  for  the  whole  sector.  To 
this  end,  an  automotive  supplier  sector, 
instrument  panels  (excluding  heating/ 
air  conditioning  and  the  electronic 
components),  was  identified  to  bring 
into  this  project.  The  EPA  and  Project 
Team  are  soliciting  the  interest  of 
instrument  panel  suppliers  in  this 
project.  Further,  EPA  and  the  Project 
Team  are  asking  instrument  panel 
suppliers  who  wish  to  participate  in  this 
project  to  identify  themselves. 
DATES:  Please  respond  by  no  later  than 
May  29.  1996. 

ADDRESSES:  If  desired,  written 

submissions  must  be  sent  to:  Ms.  )ulie 

Lynch  (7409):  Office  of  Pollution 

Prevention  and  Toxics;  Environmental 

Protection  Agency;  401  M  Street  SW., 

Washington,  DC  20460. 

FOR  FURTHER  INF0RMAT10M  COITACT:  Ms. 

Julie  Lynch;  telephone  number:  202- 

260-^000;  Internet: 

lynch,  julieftepamail. epa.gov. 


SUPPI.EMENTARY  INFORMATION: 

1.  Introduction 

As  a  part  of  the  Automobile 
Manufacturing  Sector  Subcommittee  of 
the  Common  Sense  Initiative  (CSl).  the 
Life  Cycle  Management/Supplier 
Partnership  (LCM/SP)  Project  Team  is: 

(1)  Developing  principles  and 
strategies  for  the  application  of  life  cycle 
management  in  the  automobile 
manufacturing  sector  as  a  means  of 
further  reducing  environmental  impacts 
in  an  economically  efficient  manner. 

(2)  Demonstrating  the  principles  and 
strategies  of  life  cycle  management  in 
automotive  manufacturing  through 
manufacturer/supplier  partnerships  in  a 
manner  that  produces  positive  results 
(i.e.,  cleaner,  cheaper,  smarter)  and  is 
applicable  to  and  beneficial  for  the 
whole  sector. 

The  CSI  is  an  EPA  sponsored  program 
to  involve  stakeholders  in  the 
identification  of  "cleaner,  cheaper,  and 
smarter"  solutions  to  environmental 
challenges.  The  CSI  encompasses  six 
industrial  sectors  including  automobile 
manufacturing.  There  are  a  number  of 
projects  being  conducted  within  the  CSI 
Automobile  Manufacturing  Sector 
involving  alternative  regulatory  system 
development,  community-based 
technical  assistance  ai;d  involvement, 
input  on  existing  regulations,  as  well  as 
the  development  and  demonstration  of 
principles  and  strategies  for  life  cycle 
management  through  a  pilot  project 
utilizing  a  manufacturer/supplier 
partnership.  The  Project  Team  involved 
in  the  LCM/SP  was  initially  established 
in  January  of  1995  with  the  creation  of 
CSI  and  has  representatives  from  auto 
manufacturers  and  trade  associations, 
EPA,  state  environmental  agencies,  and 
environmental  and  community  groups. 

n.  The  Life  Cycle  hitanagemeiit/Supplier 
Partnerahip  Project 

The  LCM/SP  Project  Team 
participants  have  come  together  to 
discuss  and  develop  pre-competitive 
approaches  to  reduce  costs  and  the 
environmental  impacts  along  the  supply 
chain  of  auto  assembly  plants.  The 
Team  worked  to  identify  and  select  a 
particular  automotive  supply  sector  to 
bring  into  the  project.  Tier  I  instrument 
panels  (referred  to  hereafter  as 
instrument  panels),  excluding  the 
electronic  and  heating/air  conditioning 
compxments,  were  selected. 

The  EPA  and  the  Project  Team  are 
soliciting  the  interest  of  instrument 
panel  suppliers  in  this  project.  Further, 
EPA  and  the  Project  Team  are  asking 
instrument  panel  suppUers  who  may 
wish  to  participate  in  this  project  to 
identify  themselves. 


Project  partners  wall  work  together  to. 

•  Develop  life  cycle  management 
principles  and  strategies  concerning  the 
supply  of  parts  and  materials  to  auto 
companies, 

•  Design  a  pilot  project  workplan  to 
test  the  life  cycle  management 
principles  and  strategies  for  the  supply 
chain  of  an  automotive  component. 

•  Implement  the  pilot  project:  and 

•  Document  lessons  learned  through 
the  revision  of  the  life  cycle 
management  principles  and  strategies. 

The  instrument  panel  supply  sector 
was  targeted  based  on  a  number  of 
criteria  including  current  use  of  liie 
cycle  management,  opportunities  for 
partnerships,  opportunities  to  reduce 
environmental  impacts  at  the  assembi;- 
plant  and  along  the  supply  chain,  and 
the  potential  to  improve  environmental 
quality  in  minority  and  economif:aliy 
disadvantaged  neighborhoods. 

As  a  stakeholder  li.e..  one  v.ith  a  stakf 
in  the  development  and  outcomej  in 
this  area,  interested  instrument  panel 
suppliers  could  realize  a  number  of 
benefits.  In  order  to  remain  competitive 
and  reduce  costs,  auto  manufacturers 
are  de\  eloping  new  managemeui 
systems  to  streamline  the  auto  design 
and  assembly  process.  These  new 
systems  will  have  a  direct  affect  on  ihe 
supplier's  relationship  with  the  auto 
manufacturer.  Participation  in  this 
project  offers  suppliers  a  chance  to 
cooperate  with  auto  manufacturers  in 
their  environmental  management 
programs.  More  specifically,  the  project 
will  develop  and  demonstrate  a  model 

which: 

•  Seeks  to  identify  cost  avoidances 
and  savings  for  both  suppliers  and 
manufacturers,  offering  participants  the 
financial  benefits  of  LCM; 

•  Suppliers  can  use  the  work  with  the 
auto  manufacturers  in  developing 
environmental  management  approaches, 
such  as  those  being  proposed  under  the 
International  Organization  for 
Standardization's  forum; 

•  Considers  policies  and  practices 
and  develops  principles  and  strategies 
for  a  new  relationship  with  auto 
manufacturers  that  incorporates  supply 
considerations  early  in  the  product 
design  and  throughout  the  assembly  of 
the  car;  and 

•  Identifies  potential  pollution 
prevention  benefits  such  as  reduced 
environmental  and  occupational 
liabilities,  reduced  waste  treatments  and 
disposal  costs,  and,  etc. 

Participants  in  this  project  are 
expected  to  exhibit  a  wilUngness  to 
come  to  the  table  to  discuss,  develop, 
and  test  life  cycle  management 
principles  and  strategies  in  a  pre- 
competitive  environment  with  the  other 


Project  Team  members.  Those  who 
choose  to  participate  will  do  so  witli  the 
understanding  that  the  work  of  the 
Project  Team  will  be  made  publicly 
available.  Generally,  team  meetings  are 
held  monthly.  A  one  year  time  period  if 
envisioned  for  this  project. 

Dated:  April  10. 1996. 
Carol  Kemker, 

Designatea  Federal  Officer.  CSI  Aula 
Manufacturing  Seaor. 
IFR  Doc.  96-10538  Filed  4-26-96;  8  45  am! 
BILUNG  COOE  tUtySO-P 


[FRL-6464-1] 

Effluent  Guidelines  Task  Force  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory-  committee,  will 
hold  a  meeting  to  discuss  the  Agency  s 
Effluent  Guidelines  Program.  The 
meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday.  May  7,  1996,  from  9:00  a.m.  to 
5:00  p.m..  and  Wednesday.  May  8,  1996, 
from  9:00  a.m.  to  3:00  p  m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  DuPont  Plaza  Hotei,  1500  New 
Hampshire  Avenue  NW.,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverlv  Randolph,  Office  of  Water 
(4303)^401  M  Street  SW..  Washington, 
D.C.  20460:  telephone  (202)  260-5373, 
fax  (202) 260-7185. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Coimcil  for  Environmental  Policy  and 
Technology  (NACEPT),  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulation  for  dischargers  of  industrial 
wastewater  pursuant  to  Title  ID  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  commimities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strate© 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 


recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideline  regulations  currently  under 
development. 

The  meeting  will  be  open  to  the 
public.  Limited  seating  for  the  public  ir 
available  on  a  first -come,  first-served 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comment;  shook. 
be  sent  to  Beverly  Randolph  at  the 
above  address.  Comments  submitlea  t)V 
May  3,  1996  will  be  considered  by  the 
Task  Force  at  or  subsequen.  lo  the 
meeting. 

Dated:  April  19.  1996 
Eric  Strassler, 
Designated  Federal  Official 
;FR  Doc.  96-10534  Filed  4-26-96;  B  45  ami 


ULUNG  COOC  6St»-eO-F 


[FRL-6463-81 

Proposed  Settlement  Under  Section 
122  (h)  of  the  Compretiensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  -!98( 
(CERCLA),  as  Amended,  42  U.S.C. 
9622(h),  Chemical  Commodities  Inc 
Suporfund  Site,  Kansas  City,  KS 

AGENCY:  Environmental  Protection 

.Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (FFAj 
is  proposing  to  enter  into  an 
administrative  settlement  under  Section 
122(h}  of  the  Comprehensive 
En%'ironmental  Response.  Compensatioj 
and  UabiUty  Act  of  1980  (CERCL.M.  at 
amended.  42  U.S.C.  9622(h).  to  resolve 
the  habilitv  of  Aeronca.  hic. 
AlliedSignal  Inc.,  Alliant  Techsystems 
Inc.,  Lake  Road  Warehouse,  McDonnell 
Douglas  Corporation.  Minnesota  Miiung 
and  Manufacturing  Company,  Rockwell 
International  Corporation,  Vetermary 
Laboratories,  the  Defense  Logistics 
Agency  and  the  General  Services 
Administration  for  costs  incurred  b\  the 
EPA  in  coimection  with  response 
actions  taken  at  the  Chemical 
Commodities.  Inc.  Site  at  43  Kansas 
Avenue.  Kansas  City.  Kansas  ("the 
Site"). 

DATES:  Written  comments  must  be 
provided  on  or  tjefore  May  29.  1996 
ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator,  United  States 
Environmental  Protection  Agency , 
Region  \TI,  726  Minnesota  Avenue, 
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Kansas  Cit\.  Kaiis,is  hHlOl  and  should 
rt'tff  III   In  the  Mattt^r  uf  Chfinual 
Coinniodities.  Im  .  Kansas  C.il\.  Kansas, 
FPA  DtKkft  Nil   VIl-9h-F-fl01(J. 
FOR  FURTHER  INFORI/UTION  CONTACT: 
Barbara  L.  F't-tt'rsDn.  Senior  .Assistant 
Regional  Cioiins*'!    Inited  States 
tnvirunnu'ntal  Frute<;tion  Agency. 
Rt»^ion  V'll.  726  Minnesota  Avenue, 
Kansas  Citv.  Kans<is  66101   (913)  551- 
7277 

SUPPLEMENTARY  INFORMATION:  A  variety 
of  mi  oinpatible  hazardous  substanc:es  in 
t)rokfn.  deteriorating  and  leaking 
containers  were  abandoned  in  the 
basfiiu-nt  of  a  three-story  warehous*? 
located  at  the  Sitt-  presenting  the  thrt;at 
of  fire  or  explosion   .Among  the 
hazardous  substances  at  the  facility 
were  used  or  surplus  materials  from 
.Aeronca.  Inc  .  .MliedSignal  Im:  ,  .Alliaiit 
Techsvstems  Im  .  i^kv  Road  Warehouse 
V.(y.  Minnesota  Vlining  and 
Maiiufai  luring  Company.  Rockwell 
Inteniational  ("onipan\ .  Veterinary 
Laboratories,  the  Defense  Logistics 
.•\tiencv  and  the  (.eneral  Seryices 
Administration  The  Site  is  located 
approvimatelv  five  miles  south  of 
downtown  Kansas  City.  Kansas  The 
State  of  Kansas  requested  that  the  EPA 
assume  the  role  of  lead  agency  with 
respetl  to  cleanup  of  the  Site  The 
haz<irdous  substances  at  the  Site  were 
renio\ed  and  properly  disposed  of  by 
the  LP.-K  in  No\emljer,  1992 

The  proposed  settlement  provides  for 
partial  reimbursement  of  removal  action 
costs  incurred  bv  tlie  EPA  The  EPA  has 
determined  that  the  settling  parties 
.Aeronca.  Inc  .  .Mlied.Sigiial  Inc  ,  .Mliant 
Tei  hsystems  Inc,  Ixike  Road  Warehouse 
Co  .  .Minnesota  Mining  and 
Manufacturing  (Company.  Rockwell 
International  Ciompanv.  Veterinary 
Laboratories,  the  Defense  Logistics 
-Agency  and  the  General  .Services 
Administration,  are  liable  ff)r  response 
costs  at  the  Site  pursuant  to  S»h  tion 
107(a)(1)  ofCERt;LA  The  settling 
parties  have  eat  h  agretid  to  pay  a 
portion  of  the  response  costs  incurred 
by  the  FP.-\   The  proposed  settlement 
agreement  provides  that  the  EP.\  will 
covenant  not  to  sue  the  settling  parties 
for  response  costs  incurred  by  the  EPA 
at  the  Site  under  .Section  107  of 
CERCL.A  upon  payment  of  the  amounts 
specified  in  the  settlement  agreements 

Dateii   .April  9.  1996. 
Dennis  Grams. 

Hegionol  Admmistmtor 

IFR  no<    .(f>-i()S  I-.  Filed  4-.'(>-9H;  8  45  ami 

BiLLiNO  cooe  as«o-so-M 


[FRL-64W-7] 

Proposed  S«tti«fnent  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 
(CERCLA),  88  Amended,  42  U.S.C. 
9622(h),  Chemical  Commodities,  Inc., 
Superfund  Site,  Shawnee,  KS 

agency:  Environmental  Protection 

.Agency 

ACTION:  Notice  of  proposed 

administrative  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  an 
administrative  settlement  under  Section 
1 22(h )  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980  (CERCLA).  as 
amended.  42  L'.S  C.  9622(h).  to  resolve 
the  liability   -f  AlliedSignal  Inc..  Alliant 
Techs) stems  Inc  ,  McWane.  Inc., 
Southwestern  Bell  Telephone  Company. 
Veterinary  Laboratories,  and  the  Defense 
Logistics  Agency  for  costs  incurred  by 
the  EP.A  in  connection  with  response 
actions  taken  at  the  Chemical 
Commodities.  Inc.  Site  at  20201  West 
.5.5th  Street.  Shawnee.  Kansas. 

DATES:  Written  comments  must  be 
provided  on  or  before  May  29.  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
-Administrator.  United  States 
Environmental  Protection  Agency. 
Region  VII.  726  Minnesota  -Avenue. 
Kan.sas  City.  Kansas  66101  and  should 
refer  to.  In  the  Matter  of  Chemical 
Commodities.  Inc  .  Kansas  Citv,  Kansas, 
EPA  Docket  No.  VIl-96-F-Ood9. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  L.  Peterson.  Senior  .Assistant 
Regional  Counsel.  United  States 
Environmental  Protection  Agency, 
Region  VII.  726  Minnesota  -Avenue, 
Kansas  Citv.  Kansas  66101.  (913)  551- 
7277. 

SUPPLEMENTARY  INFORMATION:  Chemical 
Commodities.  Inc..  a  now  defunct 
Kansas  corporation,  owned  and 
operated  a  facility  for  recycling  and 
storage  of  used  and  surplus  chemicals, 
including  hazardous  substances,  at 
20201  West  55th  Street,  Shawnee, 
Kansas  (the  Site).  An  investigation  of 
the  Site  by  EPA  in  August,  1990 
revealed  that  a  variety  of  incompatible 
hazardous  substances  in  deteriorating 
and  leaking  containers  were  randomly 
stored  at  the  Site  posing  a  threat  of  fire 
or  explosion  The  Site  is  located  in  a 
rapidly  developing  suburb  of 


metropolitan  Kansas  City.  The  area 
surrounding  the  Site  supports  a  mixture 
of  residential,  recreational,  commercial 
and  light  industrial  uses.  The  State  of 
Kansas  requested  that  the  EPA  assume 
the  role  of  lead  agency  with  respect  to 
cleanup  of  the  Site.  The  hazardous 
substances  at  the  Site  were  removed  and 
properly  disposed  of  by  the  EPA  in 
November.  1992. 

The  proposed  settlement  provides  for 
partial  reimbursement  of  the  removal 
response  costs  incurred  by  EPA.  The 
EP.A  has  determined  that  the  settling 
parties.  AlliedSignal  Inc..  Alliant 
Techsystems  Inc.,  McWane.  Inc., 
Southwestern  Bell  Telephone  Company, 
Veterinary  Laboratories,  and  the  Defense 
Logistics  Agency,  are  liable  for  response 
costs  at  the  Site  pursuant  to  Section 
107(a)(3)  of  CERCLA.  The  settling 
parties  have  each  agreed  to  pay  a 
portion  of  the  response  costs  incurred 
by  the  EPA.  The  proposed  settlement 
agreement  provides  that  the  EPA  will 
convenant  not  to  sue  the  settling  parties 
for  response  costs  incurred  by  tha  EPA 
at  the  Site  under  Section  107  of 
CERCLA  upon  payment  of  the  amounts 
specified  in  the  settlement  agreements. 

Dated:  April  9.  1996. 
Dennis  Grams. 
Regional  Administrator 
(PR  Doc.  96-10536  Filed  4-26-96;  8  45  ami 
MLUNO  COOE  aeso-so-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 
Employment  Opportunity  Commission. 

"FEDERAL  REGISTER"  CPTATION  OF 
PREVIOUS  ANNOUNCEMENT:  61  FR  18394. 
April  25.  1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  Time) 
Tuesday.  April  30, 1996. 

CHANGE  IN  THE  MEETING:  The  Meeting  has 
been  cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202)  663^070. 

This  Notice  Issued  April  25.  1996. 
Frances  M.  Hart. 

Executive  Officer.  Executive  Secretariat. 
[VR  Doc.  96-10654  Filed  4-25-95;  109  pm) 
aiLUNO  CODE  67$IMM-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  96-650] 

Citizens  utilities  Company  Permanent 
Cost  Allocation  Manual  for  the 
Separation  of  Regulated  and 
Nonregulatad  Costs 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Notice. 


SUHMARY:  This  Memorandum  Opinion 
and  Order  ("MO&O")  addresses  the 
accounting  treatment  for  nonregulated 
uncollectible  revenue  and  the  treatment 
of  affiliate  transactions  involving 
nonregulated  activities.  The  MO&O 
states  that  the  Commission's  rules 
preclude  the  netting  of  uncollectibles 
related  to  nonregulated  activities  in 
Account  5280.  Nonregulated  operating 
revenue.  The  M0*0  requires  carriws  to 
include  all  nonregulated  imcojlectible 
revenue  in  Accounts  5301, 
Uncollectible  revenue- 
telecommunications,  and  5302. 
Uncollectible  revenue-other.  The  MO&O 
allows  subject  carriers  six  months  from 
the  publication  of  this  notice  to  comply 
with  its  accounting  directive. 
DATES:  Compliance  must  be  on  or  before 
October  28. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  Dunnigan,  Common  Carrier 
Bureau.  Accounting  and  Audits 
Division.  (202)  418-0807. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
synopsis  of  the  MO&O  in  AAD  94-€. 
adopted  April  8. 1996.  and  released 
April  22. 1996. 

The  complete  text  of  the  MO&O  is 
available  for  inspection  and  copying  in 
the  Accounting  and  Audits  Division 
public  reference  room.  2000  L  Street 
N.W.,  Suite  812.  Washington.  D.C. 

Copies  are  also  available  from 
International  Transcription  Service, 
hic.  at  2100  M  Street  NW..  Suite  140. 
Washington.  D.C.  20037,  or  call  (202) 
857-3800. 
The  MO&O  addresses  issues  raised  by 
.  the  parties  in  their  petitions  for 
reconsideration  of  a  December  27, 1994, 
order  approving  the  cost  allocation 
manual  of  Qtizens  Utilities  Company. 

The  parties  requested  reconsideration 
of  the  requirement  that  uncollectible 
revenue  associated  with  nonregulated 
activities  be  recorded  in  the 
uncollectible  revenue  accounts  instead 
of  the  nonregulated  revenue  account. 
The  MO&O,  states  that  Sections  32.5301 
and  32.5302  of  the  Commission's  rules 
precludes  carriers  from  netting 
nonregulated  uncollectibles  in  Account 
5280.  The  MO&O  requires  carriers  that 


have  previously  been  netting 
uncollectible  nonregulated  revenue  in 
Account  5280  to  comply  with  the 
Commission's  rules  within  six  months. 
The  parties  requested  reconsideration 
of  the  statement  that  the  terms  of 
affiliate  transactions  in  which  the 
telephone  company  provides 
nonregulated  services  to  its  affiliated 
companies  must  comply  with  the 
Commission's  affiliate  transactions 
rules.  The  MO&O  states  that  when  a 
nonregulated  activity  is  accoimted  for 
within  the  system  prescribed  in  Part  32 
of  the  Commission's  rules,  pursuant  to 
Section  32.23(c).  the  transactions 
between  the  carrier  performing  that 
nonregulated  activity  and  a 
nonregulated  affiliate  are  subject  to  the 
affiliate  transactions  rules  of  Section 
32.27. 

Accordingly,  it  is  ordered,  pursuant  to 
Sections  1. 4(i).  4(j).  and  220  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151, 154(i).  154(j). 
and  220.  and  Section  553(b)(A)  of  the 
Administrative  Procedures  Act,  5  U.S.C. 
§  553(b)(A).'  and  Sections  0.91,  0.291, 
and  1.106  of  the  Commission's  rules,  47 
CFR  §§  0.91,  0.291,  and  1.106.  that  the 
Petitions  for  Reconsideration  Bled  by 
Southwestern  Bell  Telephone  Company, 
BellSouth  Telecommunications,  Inc.. 
and  the  United  States  Telephone 
Association  are  granted  to  the  extent 
indicated  in  this  Order  and  are 
otherwise  denied. 
Federal  Communications  Commission. 
Regina  M.  Keeney, 
Chief,  Common  Carrier  Bureau. 
IFR  Doc.  96-10497  Filed  4-26-96;  8:45  am) 
BiLUNG  COOE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225).  and  all  other  apphcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


'  Section  553(b)lAi  allocs  an  agency  to  interpret 
its  rules  witho-it  notice  and  comment 


inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  appUcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  Bm:  Act  (12  U.S.C.  1842(c)).  U  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisiticHi  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confficts  of 
interests,  or  imsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  23.  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Llovd  W.  Bostian.  )r..  Senior 
Vice  President)' 701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1 .  Community  Bankshares 
Incorporated.  Petersburg.  Virginia;  to 
acquire  100  percent  of  the  voting  shares 
of  Commerce  Bank  of  Virginia. 
Richmond.  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
()ames  A.  Bluemle.  Vice  President)  230 
South  USalle  Street,  Chicago.  Illinois 

60690: 

1.  Goodenow  Bancorporation. 

Okoboji,  Iowa;  tc  merge  with  lackson 
Bancorporation,  Inc..  Fairmont. 
Minnesota,  and  thereby  indirectly 
acquire  Bank  Midwest  Minnesota.  Iowa. 
N.A..  Fairmont,  Iowa. 

2.  Stichtmg  Pnoriteit  ABS  aMBC 
Holding.  Amsterdam.  The  Netherlands 
Stichting  Administratiekantoor  ABN 
AMRO  Holding.  Amsterdam  The 
Netherlands:  ABN  AMRO  Holding  N  V. 
.Amsterdam.  The  Netherlands;  ABN 
.\MRO  Bank  N.V..  Amsterdam  The 
Netherlands;  and  ABN  .\MRO  North 
.\menca.  Inc..  Chicago,  Illinois;  to 
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acquire  100  percent  of  the  voting  shares 
of  Comerica  Bank  -  Illinois,  Franklin 
Park.  Illinois 

C  Federal  Reserve  Bank  of  Kansas 
City  (lohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1   First  National  of  Nebraska.  Inc. 
Omaha.  Nebraska,  and  First  National  of 
Colorado.  Inc..  Omaha.  Nebraska:  to 
acquire  Bolder  Bancorporation.  Boulder, 
Colorado,  and  thereby  indire<:tly  acquire 
The  Bank  of  Boulder.  Boulder. 
Colorado.  First  .National  of  Colorado 
also  has  applied  to  merge  with  Bolder 
Bancorporation. 

D.  Federal  Reserve  Bank  of  Dallas 
(C;enie  D.  Short.  Vice  President)  2200 
North  I'eari  Street.  Dallas.  Texas  75201- 
2272 

1    Tfxas  Financial  Bancorporation. 
Inc..  Minneapolis  Minnesota;  to  acquire 
83.54  percent  of  the  voting  shares  of 
Community  Bank  of  .Arizona. 
Wickenburg,  .Arizona. 

J.  Texas  Finani.  lal  Bancorporation. 
Inc.  Minneapolis.  .Minnesota:  First 
Bancorp.  Inc..  Denton.  Texas:  and  First 
Delaware  Bancorp.  Int;  .  Dover. 
Delaware,  have  applied  to  acquire  100 
percent  of  the  voting  shares  of  Riverside 
National  Bank,  draiid  Prairie,  Texas 

E.  Federal  Reserve  Bank  of  San 
Francisco  |Kenn<^lh  R  Binning. 
Dire*  tor.  Bank  Holding  Coinpaiiy)  101 
Market  Street.  Snn  Francisco.  California 
94105 

1  Columbia  Bancorp.  The  Dalles, 
Oregon,  to  acquire  up  to  100  percent  of 
the  voting  sharvs  nt  Klickitat  Valley 
Ba.^k.  Coldenddif.  Washington 
.Applicant  also  h^<  tin  option  to  .icquire 
up  to  y  9  percent  .it  Klickitat  Valley 
Bank 

2  First  Ha\iaiian.  Inc  .  Honolulu. 
Hawaii,  to  acquire  '.00  perc:eiit  nf  the 
voting  shares  ot  ANB  Financial 
Corporation.  Keniievvick.  U'«i.shingtoii. 
and  thereby  indirectly  acquire  American 
National  Bank.  Kennewick.  Washington 

Board  of  Ck)vt;rn'jrs  of  the  Federal  Keserve 
System.  April  23.  1^)36. 
lennil'i^r  |.  |ahnsoii, 
Dt  pu!\  ot'i  refun  .jt  the  Board. 
IFR  Hoc  95-104;i.5  Filed  4-26-96;  8:45  ami 

BILLING  CODE  S210-01  f 


FEDERAL  TRADE  COMMISSION 
[File  No.  961-0026] 

Lockheed  Martin  CorporaTion; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  ( imsent  agreement 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require  Lockheed  Martin,  a  Bethesda, 
Maryland-based  defense  and  space 
contractor,  to  divest  its  systems 
engineering  and  technical  services 
contract  with  the  Federal  Aviation 
Administration;  would  prohibit 
Lockheed  Martin  from  providing  certain 
technical  services  or  information  to  the 
space  business  subsidiary  of  Loral  Space 
St  Communications  Ltd.;  would  restrict 
participation  and  compensation  of 
persons  who  serve  as  directors  or 
officers  of  both  Lockheed  Martin  and 
Loral  Space;  would  limit  Lockheed 
Martin's  ownership  of  Loral  Space;  and 
would  require  "firewalls"  to  limit 
information  flow  about  competitors 
tactical  fighter  aircraft  and  unmanned 
aerial  vehicles.  The  Consent  Agreement 
settles  allegations  that  Lo<kheed 
Martin's  proposed  $9.1  billion 
at  quisition  of  Loral  Corporation  would 
violate  the  antitrust  laws. 

DATES:  Comments  must  be  received  on 
nr  before  June  28,  1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Penn.sylvania 
Ave  .  N  VV  .  Washington.  DC.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Baer.  Federal  Trade 
C^ommission,  H-374.  6th  and 
Pennsylvania  Ave,  NW.  Washington.  DC 
205flo'  (202)  326-2932.  Steven  K. 
Bernstein.  Federal  Trade  Commission. 
.S-2308.  6th  and  Pennsylvania  ,\ve,  NW. 
Washington.  DC  20580^  (202)  326-2423. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  .Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereb\  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist  having  been 
filed  with  and  atcepteri.  sub)ect  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
I'f  sixt\  (60)  days.  P'lblic  comment  is 
mvited.  Surh  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  Hvailable  tor  inspection  and 
copying  at  its  principal  office  in 
accord.inco  with  St^ction  4.9(bK6)(;i)  of 
the  Ciimmission's  Rules  o!  Practice  (16 
CFR4.'ifb)(6|(ii)). 

In  the  Matter  of:  Lockheed  Martin 
Gjrporation.  a  corporation.  File  .\o  961- 
0026 


Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
( 'Commission  "),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Lockheed  Martin 
Corporation  ("Lockheed  Martin")  of 
Loral  Corporation  ("Loral"),  and  it  now 
appearing  that  Lockheed  Martin, 
hereinafter  sometimes  referred  to  as 
"Proposed  Respondent,"  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  assets,  to  refrain  from 
certain  acts  and  to  provide  for  certain 
other  relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent  Lockheed  Martin, 
by  its  duly  authorized  officers  and 
attorneys,  and  counsel  for  the 
Commission  that: 

1 .  Proposed  Respondent  Lockheed 
Martin  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  state  of 
Maryland  with  its  office  and  principal 
place  of  business  located  at  6801 
Rockledge  Drive,  Bethesda,  Marvland 
20817. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

a.  any  further  procedural  steps; 

b.  '.It",  requirement  that  the 
Commission's  decision  contain  a 
statement  jf  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  Proposed  Respondent  shall  submit 
within  thirty  (30)  days  of  the  date  this 
agreement  is  signed  by  Proposed 
Respondent,  an  initial  report,  pursuant 
to  Section  2.33  of  the  Commission's 
Rules,  signed  by  Proposed  Respondent 
setting  forth  in  detail  the  manner  in 
which  the  Proposed  Respondent  will 
comply  with  Paragraphs  II.  through  XVI. 
of  the  order  when  and  if  entered.  Such 
report  will  not  become  part  of  the  publii 
record  unless  and  until  the 
accompanying  agreement  and  order  are 
accepted  by  the  Commission  for  public: 
comment. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  oi  the 
proceeding  uniess  and  until  it  is 
aci:epted  by  the  Commission  If  this 
agreement  is  accepted  bv  the 
Commission  it.  together  with  the  draft  of 
complain*  rontemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
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withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  lawr  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  divest  and  refrain 
from  certain  acts  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  jmd  decision  containing 
tlie  agreed-to  order  to  Proposed 
Respondent's  address  as  stated  in  the 
agreement  shall  constitute  ser\'ice. 
Proposed  Respondent  waives  any  right 
it  mav  have  to  any  other  manner  of 
sen'ice  The  complaint  may  be  used  in 
con.struing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  Respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
Respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
Respondent  further  understands  it  mav 
be  liable  for  civil  penalties  in  the 
amount  provided  bv  law  for  each 
violation  of  the  order  after  it  becomes 
final 


Order 

/ 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Lockheed 
Martin"  means  Lockheed  Martin 
Corporation,  its  directors,  officers, 
employees,  agents,  representatives, 
predecessors,  successors  and  assigns;  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures  controlled  by  Lockheed  Martin 
Corporation,  and  the  respective 
directors,  officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each.  Lockheed  Martin  includes  Loral 
Corporation,  which  prior  to  the 
Acquisition  had  its  principal  office  and 
place  of  business  located  at  600  Third 
Avenue,  New  York,  New  York  10016; 
except  that  Lockheed  Martin  does  not 
include  any  of  the  foregoing  that  will  be 
part  of  Loral  Space  after  the  Acquisition. 

B.  "Loral"  means  Loral  Corporation,  a 
New  York  corporation,  with  its 
principal  office  and  place  of  business 
located  at  600  Third  Avenue.  New  York. 
New  York  10016,  its  directors,  officers, 
employees,  agents,  representatives, 
predecessors,  successors  and  assigns;  its 
subsidiaries,  divisions,  groups, 
affihates,  partnerships  and  joint 
ventures  controlled  by  Loral 
Corporation,  and  the  respective 
directors,  officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each;  except  that  Loral  does  not 
include  any  of  the  foregoing  that  will  be 
part  of  Loral  Space  after  the  Acquisition 

C.  "Commission"  means  the  Federal 
Trade  Commission. 

D.  "SETA  Ser\'ices"  roean=  ^vstems 
engineering,  technical  assi«i£i.  e 
services  and  support  spr\  ice^      lating  to 
Air  Traffic  Control  ^yi,teln3  piovided  by 
Lockheed  Martin  to  Lhc  Fed'^rn' 
Aviation  Administration,  puisuant  to 
Paragraphs  G.2.2.1.3  ,  C.2.2.1  5.. 
C.2.2.1.12.  and  C.2.2.4.  of  Task  .\rea  2 
and  Paragraphs  C.9.I.3..  C.9.2.2.. 
C.9.2.3.,  C.9.2  4.,  C.9.2.6..  C  9.2  7  . 
C.9.2.8.  and  C.9.2. 10.  of  Task  .Area  9  of 
the  National  Implementation  and 
Support  Contract.  DTFA01-93-C- 
00031.  that  involve  the  development  of 
technical  and  other  specifications  for 
procurements  and  programs:  the 
assessment  of  bid  and  other  proposals; 
the  evaluation,  testing  or  monitoring  of 
any  service,  equipment  or  product 
provided  by  any  company;  the 
modification  or  change  of  any 
performance  requirements  of  any 
contractor;  or  the  de\  elopment  of 
financial,  cost  or  budgetarv  pians. 
procedures  or  policies. 


E.  "SETA  Services  Operations"  means 
all  assets,  properties,  business  and 
goodwill,  tangible  and  intangible,  held 
by  Respondent  and  used  in  the 
provision  of  SETA  Services  including. 
without  limitation,  the  following: 

1.  all  rights,  obligations  and  interests 
in  Paragraphs  C.2.2.I.3..  C.2.2.1. 5.. 
C.2.2.1.12..  C.2.2.4..  C.9.I.3.,  C.9.2.2.. 
C.9.2.3.,  C.9.2.4..  C.9.2.6.,  C.9.2. 7., 
C.9.2.8.  and  C.9.2. 10  of  contract 
DTFA01-93-C-OO031  relating  to  the 
provision  of  SETA  Services; 

2.  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  Uteratiire, 
advertising  materials,  research 
materials,  financial  information, 
technical  information,  man^ement 
information  and  systems,  software, 
software  licenses,  inventions, 
copyrights,  trademarks,  trade  secrets, 
intellectual  property,  patents, 
technology,  know-how,  specifications, 
designs,  drawings,  processes  and  quality 
control  data: 

3.  all  rights,  titles  and  interests  in  and 
to  owned  or  leased  real  propertv-. 
together  with  appurtenances,  licenses 
and  permits; 

4.  all  nghts,  titles  and  interests  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business,  including, 
but  not  limited  to,  contracts  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
subcontractors,  sales  representatives, 
distributors,  agents,  personal  property 
lessors,  personal  property  lessees, 
licensors,  licensees,  consignors  and 
consignees; 

5.  all  rights  under  warranties  and 
guarantees,  express  or  implied. 

6.  all  books,  records  anc  files: 

7.  all  data  developed,  prepared, 
received,  stored  or  maintained:  and 

8.  all  items  of  prepaid  expense. 

F    'Non-Public  .Air  Traffic  Control 
Information  "  means  an\  information  not 
in  the  public  domain  disclosed  b\  the 
Federal  .Aviation  .Administration  or  anv 
company  to  Respondent  in  its  capacity 
as  a  provider  of  SET.A  Services 

C.  "Standard  Terminal  Automation 
Replacement  System  '  mc^ns  anv 
current  or  future  equipmen'  and 
services  designed,  developed  oroposer: 
or  provided  by  l^ornl  A:r  Traffi.  Co.nlro; 
to  upgrade  t.he  traffic  can'.ro!  equipmen 
and  systems  m  'he  ^'i^de.'-al  .A'  ;ation 
Administration  s  T  S  air  traffic  control 
terminals 

H.    T.-.dfic  Flow  .M.-naeement 
Svstem  ■  means  anv  n.rrt^nl  or  future 
equipmen'  and  ser\'ires  designed, 
developed,  proposed  •:>;  provided  by 
Loral  An  Traffic  Contr..l  '.v  predict 
arrival  and  departure  t.'-;rffic  flows  at 
L'.S.  airports  for  the  Trderai  .Aviation 
Administration. 
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I.  "Operational  and  Supportability 
Implementation  Service"  means  any 
current  or  future  equipment  and 
services  designed,  developed,  proposed 
or  provided  by  Loral  Air  Traffic  Control 
to  upgrade  Federal  Aviation 
Administration  flight  server  stations. 

J.  "Air  Traffic  Control  Systems  ' 
means  any  current  or  future  air  traffic 
control  equipment,  system  or  service 
designed,  developed,  proposed  or 
provided  by  Loral  Air  Traffic  Control, 
including,  but  not  limited  to,  the 
Standard  Terminal  Automation 
Replacement  System,  the  Traffic  Flow 
Management  System  and  the 
Operational  and  Supportability 
Implementation  Service,  for  the  Federal 
Aviation  Administration. 

K.  "Military  Aircraft"  means  fixed- 
wing  aircraft  manufactured  for  sale  to 
the  United  States  or  foreign 
governments. 

L.  "NITE  Hawk  Systems"  means  any 
airborne  forward-looking  infrared 
targeting  system  researched,  developed, 
designed,  manufactured  or  sold  by  Loral 
for  use  on  the  F/A-18  series  of  Military 
Aircraft. 

M.  "Simulation  and  Training 
Systems"  means  the  operational  and 
weapons  systems  trainers  designed, 
developed,  manufactured  or  sold  by 
Loral  that  simulate  Military  Aircraft. 
N.  "Electronic  Countermeasures" 
means  systems  designed,  developed, 
manufactured  or  sold  by  Loral, 
including,  but  not  limited  to.  the  ALR- 
56A  and  ALR-56C.  that  detect,  jam  and 
deceive  hostile  radars  and  radar  and 
infrared  guided  weapons  for  use  on 
Military  Aircraft. 

O.  "Mission  Computers"  means  any 
computer  designed,  developed, 
manufactured  or  sold  by  Loral, 
including,  but  not  limited  to,  the  API, 
AAAPlR  and  CP1075A/B/C.  that 
;ontrol,  monitor  or  manage  the 
operations  and  electronics  of  any 
vlilitary  Aircraft. 

P.  "Unmanned  Aerial  Vehicle"  means 
.iny  unmanned  aircraft  used  for  tactical 
OT  strategic  recormaissance  missions 
aanufactured  for  sale  to  the  United 
.States  or  foreign  governments. 

Q.  "Integrated  Communications 
Systems"  means  systems  designed, 
developed,  manufactured  or  sold  by 
L.oral.  including,  but  not  limited  to,  the 
.167-€000-59-R-O12  and  the  :u;7-€000- 
;j9-R-013.  that  are  capable  of  both 
•ndeband  satellite  and  Ime-of-  sight 
.lata  link  communications  and 
command  and  control  data  links  lor  use 
on  Unmanneu  Aerial  Vehicles. 

R.  "Loral  .Air  Traffic  Control"  means 
^oral  Air  Traffic  (Control,  an  entity  with 
■ts  principal  pl.^ce  of  business  at  921 1 
■Corporate  Blvd  ,  Rockvilie,  MarvlanO 


20850.  or  any  other  entity  within  or 
controlled  by  Lockheed  Martin  that  is 
engaged  in.  among  other  things,  the 
research,  development,  manufacture  or 
sale  of  Air  Traffic  Control  Systems,  and 
its  directors,  officers,  employees,  agents, 
representatives,  predecessors, 
successors  and  assigns;  its  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures 
controlled  by  Loral  Air  Traffic  Control 
(or  such  similar  entity],  and  the 
respective  directors,  officers,  employees, 
agents,  representatives,  successors  and 
assigns  of  each;  except  that  Loral  Air 
Traffic  Control  does  not  include  any  of 
the  foregoing  that  will  be  part  of  Loral 
Space  after  the  Acquisition. 

S.  "Lockheed  Martin  Military  Aircraft 
Business"  means  any  entity  within  or 
controlled  by  Lockheed  Martin  thet  is 
engaged  in.  among  other  things,  the 
research,  development,  maniifacture  or 
sale  of  Mihtary  Aircraft  or  Unmanned 
Aerial  Vehicles,  and  its  directors, 
officers,  employees,  agents, 
representatives,  predecessors, 
successors  and  assigns;  its  subsidiaries, 
divisions,  groups,  affiUates, 
partnerships  and  joint  ventiires 
controlled  by  a  Lockheed  Martin 
Military  Aircraft  Business  and  the 
respective  directors,  officers,  employees, 
agents,  representatives,  successors  and 
assigns  of  each.  • 

T.  "Management  and  Data  Systems" 
means  Lockheed  Martin  Management 
and  Data  Systems  Division,  an  entity 
with  its  principal  place  of  business  at 
7000  Geerdes  Blvd.,  King  of  Prussia, 
Pennsylvania  19406.  or  any  other  entity 
within  or  controlled  by  Lockheed 
Martin  that  is  engaged  in.  among  other 
things,  the  provision  of  SETA  Services, 
and  its  directors,  officers,  employees, 
agents,  representatives,  predecessors, 
successors  and  assigns;  its  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures 
controlled  by  Lockheed  Martin 
Management  and  Data  Systems  Division 
(or  such  similar  entity),  and  the 
respective  directors,  officers,  employees, 
agents,  representatives,  successors  and 
assigns  of  each. 

U.  "Non-Public  Military  Aircraft 
Information  (NITK  Hawk)"  means  (1) 
any  information  not  in  the  public 
domain  disclosed  by  any  Military 
.Aircraft  manufacturer,  other  than 
Lockheed  Martin,  to  Respondent  or 
Loral  in  its  capacity  as  a  provider  of 
NITE  Hawk  Systems  and  (a)  if  written 
information,  designated  in  writing  by 
the  Military  Aircraft  manufacturer  as 
proprietary  information  by  an 
appropriate  legend,  marking,  stamp  or 
positive  written  identification  on  the 
face  thereof,  or  (b)  if  oral,  visual  or  other 


information,  identified  as  proprietary 
information  in  writing  by  the  MiUtary 
Aircraft  manufacturer  prior  to  the 
disclosure  or  within  thirty  (30)  days 
after  such  disclosure;  or  (2)  any 
information  not  in  the  pubUc  domain 
disclosed  by  any  Military  Aircraft 
manufacturer  prior  to  the  Acquisition  to 
Loral  in  its  capacity  as  a  provider  of 
NITE  Hawk  Systems.  Non-Public 
Military  Aircraft  Information  (NITE 
Hawk)  shall  not  include:  (1)  information 
known  or  disclosed  to  Respondent, 
excluding  Loral,  at  the  time  Respondent 
signed  the  Agreement  Containing 
Consent  Order  in  this  matter,  (2) 
information  that  subsequently  falls 
writhin  the  public  domain  through  no 
violation  of  this  order  by  Respondent, 
(3)  information  that  subsequently 
becomes  known  to  Respondent  from  a 
third  party  not  in  breach  of  a 
confidential  disclosure  agreement 
(information  obtained  from  Loral  or 
otherwise  obtained  as  a  result  of  the 
Acquisition  shall  not  be  considered 
information  known  to  Respondent  irom 
a  third  party),  or  (4)  information  after 
six  (6)  years  from  the  date  of  disclosure 
of  such  Non-Public  Military  Aircraft 
Information  (NITE  Hawk)  to 
Resp>ondent,  or  such  other  period  as 
agreed  to  in  writing  by  Respondent  and 
the  provider  of  the  information. 

V.  "Non-Pubhc  Military  Aircraft 
Information  (Simulation  and  Training)" 
means  (1)  any  information  not  in  the 
public  domain  disclosed  by  any  Mihtary 
Aircraft  manufacturer,  other  than 
Lockheed  Martin,  to  Respondent  or 
Loral  in  its  capacity  as  a  provider  of 
Simulation  and  Training  Systems  and 
(a)  if  written  information,  designated  in 
writing  by  the  Military  Aircraft 
manufacturer  as  proprietary  information 
by  an  appropriate  legend,  marking, 
stamp  or  positive  written  identification 
on  the  face  thereof,  or  (b)  if  oral,  visual 
or  other  information,  identified  as 
proprietary  information  in  writing  by 
the  Military  Aircraft  manufacturer  prior 
to  the  disclosure  or  within  thirty  (30) 
days  after  such  disclosure;  or  (2)  any 
information  not  in  the  public  domain 
disclosed  by  any  Military  Aircraft 
manufacturer  prior  to  the  Acquisition  to 
Loral  in  its  capacity  as  a  provider  of 
Simulation  and  Training  Systems.  Non- 
Public  Military  Aircraft  Information 
(Simulation  and  Training)  shall  not 
include:  (1)  information  known  or 
disclosed  to  Respondent,  excluding 
Loral,  at  the  time  Respondent  signed  the 
Agreement  Containing  Consent  Order  in 
this  matter,  (2)  information  that 
subsequently  falls  within  the  public 
domain  through  no  violation  of  this 
order  by  Respondent.  (3)  information 
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that  subsequently  becomes  known  to 
Respondent  from  a  third  party  not  in 
breach  of  a  confidential  disclosure 
agreement  (information  obtained  from 
Loral  or  otherwise  obtained  as  a  result 
of  the  Acquisition  shall  not  be 
considered  information  known  to 
Respondent  from  a  third  party),  or  (4) 
information  after  six  (6)  years  from  the 
date  of  disclosure  of  such  Non-Public 
Military  Aircraft  Information 
(Simulation  and  Training)  to 
Respondent,  or  such  other  period  as 
agreed  to  in  writing  by  Respondent  and 
the  provider  of  the  information. 

W.  "Non-Public  Military  Aircraft 
Information  (Electronic 
Countermeasures)"  means  (1)  any 
information  not  in  the  public  domain 
disclosed  by  any  Military  Aircraft 
manufacturer,  other  than  Lockheed 
Martin,  to  Respondent  or  Loral  in  its 
capacity  as  a  provider  of  Electronic 
Countermeasures  and  (a)  if  written 
information,  designated  in  writing  by 
the  Mihtary  Aircraft  manufacturer  as 
proprietary  information  by  an 
appropriate  legend,  marking,  stamp  or 
positive  written  identification  on  the 
face  thereof,  or  (b)  if  oral,  visual  or  other 
information,  identified  as  proprietary 
information  in  writing  by  the  Military 
Aircraft  manufacturer  prior  to  the 
disclosure  or  within  thirty  (30)  days 
after  such  disclosure;  or  (2)  any 
information  not  in  the  public  domain 
disclosed  by  any  Military  Aircraft 
manufacturer  prior  to  the  Acquisition  to 
Loral  in  its  capacity  as  a  provider  of 
Electronic  Countermeasures.  Non-Public 
Military  Aircraft  Information  (Electronic 
Countermeasures)  shall  not  include:  (1) 
information  known  or  disclosed  to 
Respondent,  excluding  Loral,  at  the  time 
Respondent  signed  the  Agreement 
Containing  Consent  Order  in  this 
matter,  (2)  information  that 
subsequently  falls  within  the  public 
domain  through  no  violation  of  this 
order  by  Respondent,  (3)  information 
that  subsequently  becomes  known  to 
Respondent  from  a  third  party  not  in 
breach  of  a  confidential  disclosure 
agreement  (information  obtained  from 
Loral  or  otherwise  obtained  as  a  result 
of  the  Acquisition  shall  not  be 
considered  information  knowm  to 
Respondent  from  a  third  party),  or  (4) 
information  after  six  (6)  years  from  the 
date  of  disclosure  of  such  Non-Public 
Military  Aircraft  Information  (Electronic 
Countermeasures)  to  Respondent,  or 
such  other  period  as  agreed  to  in  writing 
by  Respondent  and  the  provider  of  the 
information. 

X.  "Non-Public  Military  Aircraft 
Information  (Mission  Computers)  ' 
means  (1)  any  information  not  in  the 
public  domain  disclosed  by  any  Military 


Aircraft  manufacturer,  other  than 
Lockheed  Martin,  to  Respondent  or 
Loral  in  its  capacity  as  a  provider  of 
Mission  Computers,  and  (a)  if  wTitten 
information,  designated  in  writing  by 
the  Military  Aircraft  manufacturer  as 
proprietary  information  by  an 
appropriate  legend,  marking,  stamp  or 
positive  written  identification  on  the 
face  thereof,  or  (b)  if  oral,  visual  or  other 
information,  identified  as  proprietary 
information  in  writing  by  the  Military 
Aircraft  manufacturer  prior  to  the 
disclosure  or  within  thirty  (30)  days 
after  such  disclosure;  or  (2)  any 
information  not  in  the  public  domain 
disclosed  by  any  Military  Aircraft 
manufacturer  prior  to  the  Acquisition  to 
Loral  in  its  capacity  as  a  provider  of 
Mission  Computers.  Non-Public 
Military  Aircraft  Information  (Mission 
Computers)  shall  not  include:  (1) 
information  known  or  disclosed  to 
Respondent,  excluding  Loral,  at  the  time 
Respondent  signed  the  Agreement 
Containing  Consent  Order  in  this 
matter,  (2)  information  that 
subsequently  falls  within  the  pubhc 
domain  through  no  violation  of  this 
order  by  Respondent,  (3)  information 
that  subsequently  becomes  known  to 
Respondent  from  a  third  party  not  in 
breach  of  a  confidential  disclosure 
agreement  (information  obtained  from 
Loral  or  otherwise  obtained  as  a  result 
of  the  Acquisition  shall  not  be 
considered  information  known  to 
Respondent  from  a  third  party),  or  (4) 
information  after  six  (6)  years  from  the 
date  of  disclosure  of  such  Non-Public 
Military  Aircraft  Information  (Mission 
Computers)  to  Respondent,  or  such 
other  period  as  agreed  to  in  writing  by 
Respondent  and  the  provider  of  the 
information. 

Y.  "Non-Pubhc  Unmanned  Aerial 
Vehicle  Information"  means  (1)  any 
information  not  in  the  public  domain 
disclosed  by  any  Unmanned  Aerial 
Vehicle  manufacturer,  other  than 
Lockheed  Martin,  to  Respondent  or 
Loral  in  its  capacity  as  a  provider  of 
Integrated  Communications  Systems, 
and  (a)  if  written  information, 
designated  in  Avriting  by  the  Unmaimed 
Aerial  Vehicle  manufacturer  as 
proprietary  information  by  an 
appropriate  legend,  marking,  stamp  or 
positive  written  identification  on  the 
face  thereof,  or  (b)  if  oral,  visual  or  other 
information,  identified  as  propriet?r\ 
information  in  writing  by  the 
Urmianned  Aerial  Vehicle  manufacturer 
prior  to  the  disclosure  or  within  thirty 
(30)  days  after  such  disclosure;  or  (2) 
any  information  not  in  the  public 
domain  disclosed  by  any  Unmanned 
Aerial  Vehicle  manufacturer  prior  to  ihe 


Acquisition  to  Loral  in  its  capacity  as  a 
provider  of  Integrated  Communications 
Systems.  Non-Public  Urmianned  Aeriai 
Vehicle  Information  shall  not  include 
(1)  information  known  or  disclosed  to 
Respondent,  excluding  Loral,  ai  the  tim^ 
Respondent  signed  the  Agreement 
Containing  Consent  Order  in  this 
matter.  (2)  information  that 
subsequently  falls  within  the  public 
domain  through  no  violation  of  this 
order  by  Respondent.  (3)  information 
that  subsequently  becomes  known  to 
Respondent  from  a  third  party  not  in 
breach  of  a  confidential  disclosure 
agreement  (information  obtained  from 
Loral  or  otherwise  obtained  as  a  result 
of  the  .Acquisition  shall  not  be 
considered  information  known  to 
Respondent  from  a  third  party),  or  (4) 
information  after  six  (6)  years  from  the 
date  of  disclosure  of  such  Non-Public 
Unmanned  Aerial  Vehicle  Information 
to  Respondent,  or  such  other  period  as 
agreed  to  in  writing  by  Respondent  anc 
the  provider  of  the  information 

Z.  "Satellite"  means  an  unmanned 
machine  that  is  launched  from  the 
Earth's  surface  for  the  purpose  of 
transmitting  data  back  to  Earth  and 
which  is  designed  either  to  orbit  the 
Earth  or  travel  away  from  the  Earth 

AA.  "Restructuring  Agreement" 
means  the  Restructuring.  Financing  and 
Distribution  Agreement,  dated  as  of 
]anuar\  7.  1996.  by  and  among  Loral 
Corporation.  Loral  Aerospace  Holdings, 
Inc.,  Loral  Aerospace  Corp..  Loral 
Genera!  Partner,  Inc  .  Loral  Globalstar. 
L.P.,  Loral  Globalstaj  Limited.  Loral 
Telecommunications  Acquisition,  inc. 
(to  be  rpnamed  Loral  Space  & 
Communications  Ltd.)  and  Lockheed 
Martin  Corporation. 

BB.    Loral  Space"  means  Loral  Spa* 
&  Communications  Ltd.,  a  company 
organized  under  the  laws  of  the  Isiano^ 
of  Bermuda,  with  its  principal  office 
and  place  of  business  located  at  600 
Third  Avenue,  New  \ork.  New  York 
10016.  as  described  by  the  Restructuring 
Agreement;  its  directors,  officers, 
emplovees.  agents,  representatives, 
predecessors,  successors  and  assigns;  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures  controlled  or  managed  by  Loral 
Space  &  Communications  Ltd  . 
including,  but  not  limited  to.  Globalstar 
L.P..  Space  Systems/Loral.  Inc.  and  K&F 
Industries.  Inc..  and  the  respective 
directors,  officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each;  except  that  i^ora:  Space  does 
not  include  any  of  tnc  foregoing  that 
will  be  part  of  Lorai  or  Lockheed  Martin 
after  the  Acquisition 

CC.    Space  Systems/Lxjral'  means 
Space  Systems/Loral.  Inc  ,  an  entity 
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•nth  its  principal  place  of  business  at 
j825  Fabian  VVay.  Palo  Alto,  California 
'4303.  or  any  other  entity  within  or 
untrolled  bv  Loral  Space  that  is 
M»gaged  in.  imonR  other  things,  the 
t»search.  development,  manufacture  oi 
ale  of  Satellites,  and  its  directons. 
>fficers,  employees,  agents, 
epresentatives,  predecessors, 
successors  and  assigns  its  subsidiaries, 
divisions,  groups,  affiliates 
lartnerships  arid  joint  ventures 
-ontroUed  b\  Space  Systems/Lorai    nc 
^cr  such  similar  entity),  and  the 
espective  dirt^rtors.  officers,  employees. 
Hgents.  representatives,  successors  aud 
.ssigns  oi  each;  excepi  that  Space 
.Systems/Lural  dues  not  include  any  of 
the  foregoing  that  will  be  part  oi  borai 
•:r  Lockheed  Martin  after  the 
Acquisition  and  dees  not  include  any 
iitity  or  line  of  business,  outsiae  of 
Space  Systems/Loral,  inc..  within  oi 
rontroUed  by  Loral  Space  that  is  not 
ciigagea  in  (he  research,  developiueat. 
.nanufacture  or  sale  of  .Satellites 

DD.  "Defensive  Missiles  Systems    are 
die  research,  development,  manufacture 
"»r  sale  of  defensive  missiles  systems 
diid  components,  iiuluding.  among 
uther  things,  the  Theater  High  Altitude 
.Area  Defense  System,  Corps  SAM; 
vlEADS,  the  Advanced  Intercept 
Technology.  National  Missile  Defense. 
..iaval  Upper  Tier,  the  .\irborne  Laser. 
iarget  programs  and  other  related 
.ictivities. 

EE.  "Fleet  BaUistic  Missiles"  are  the 
research,  development,  manufacture, 
sale  or  Ufe  cycle  support  includinp 
disposal  of  strategic  offensive  missiles 
and  associated  support  equipmeni, 
including,  among  other  things,  the 
Tndent  missile. 

FF.  "Missile  System  Products  Center" 
is  the  research,  development, 
manufacture  or  sale  of  missile  systems, 
rrissile  components,  missile  technology, 
propulsion  systems,  seekers,  electronics, 
avionics,  composites,  bombs,  lockets 
and  mortars,  including,  among  other 
things,  the  Composites  Initiative,  the 
'Repulsion  Initiative,  BLU-109  and 
Precision  Guided  Mortar  Munition. 

GG  "Space  &  Strategic  Missiles" 
means  Lockheed  Martin  Space  4 
Strategic  Missiles  Sector,  an  entity  with 
its  principal  place  of  business  at  6801 
Rockledge  Drive.  Bethesda,  Maryland 
i0817,  or  any  other  entity  within  or 
controlled  by  Lockheed  Martin  that  is 
engaged  in,  among  other  things,  the 
research,  development,  manufacture  or 
sale  of  Satellites;  and  its  directors, 
officers,  employees,  agents, 
representatives,  predecessors, 
successors  and  assigns;  its  subsidiaries, 
divisions,  groups,  affiliates, 
nartnerships  and  joint  ventures 


controlled  by  Lockheed  Martin  Space  & 
Strategic  Missiles  Sector  (or  such 
similar  entity),  and  the  respective 
directors,  officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each,  except  that  Space  &  Strategic 
Missiles  does  not  include  Defensive 
Missile  Systems,  Fleet  Ballistic  Missiles, 
and  Missile  System  Products  Center, 
and  any  other  entity  or  line  of  business, 
outside  of  Lockheed  Martin  Space  & 
Strategic  Missiles  Sector,  within  or 
controlled  by  Lockheed  Martin  that  is 
not  engaged  in  the  research, 
development,  manufacture  or  sale  of 
Satellites. 

HH  "Common  LM/Loral  Space 
Director"  means  any  person  who  is 
simultaneously  a  member  of  the  Boarc. 
of  Directors  of  Lockheed  Martin  or  an 
officer  of  Lockheed  Martin  and  a 
member  of  the  Board  of  Directors  of 
Loral  Space  or  an  officer  of  Loral  Space. 

II.  "Nlon-Pubhc  Space  Information  of 
Lockheed  Martin"  means  any 
information  not  in  the  public  domain 
relating  to  Space  &  Strategic  Missiles 

JJ.  "Non-Public  Space  Information  of 
Loral  Space"  means  any  information  noi 
in  the  public  domain  relating  to  Space 
Systems/Loral. 

KK.  "Lockheed  Martin'Loral  Space 
Technical  Services  Agreement"  means 
the  technical  services  agreement 
between  Lockheed  Martin  and  Loral 
Space,  as  described  by  Article  VI, 
Section  6.7,  Paragraph  (d),  of  the 
Restructuring  Agreement. 

LL.  "Merger  Agreement  '  means  the 
Agreement  and  Plan  of  Merger,  dated  as 
of  January  7,  1996,  by  and  among  Loral 
Corporation,  Lockheed  Martin 
Corporation  and  LAC  Acquisition 
Corporation. 

MM.  "Stockholders  Agreement" 
means  the  Stockholders  Agreement 
referred  to  in  the  Restructuring 
Agreement. 

NN.  "Non- Voting  Equity  Securities" 
means  any  share  of  stock  that  does  not 
entitle  the  shareholder  to  vote  for  any 
member  of  the  Board  of  Directors. 

CK).  "Voting  Equity  Securities"  means 
any  share  of  stock  that  entitles  the 
shareholder  to  vote  for  any  member  of 
the  Board  of  Pirectors. 

PP.  "Acquisition"  means  the 
trjmsaction  described  by  the  Merger 
Agreement  and  the  Restructuring 
Agreement,  including,  but  not  limited 
to:  (1)  The  acquisition  by  Respondent  of 
all  of  the  outstanding  voting  common 
stock  of  Loral;  (2)  the  transfer  of  the 
space  and  telecommunications 
businesses  of  Loral  and  its  subsidiaries 
to  Loral  Space;  (3)  the  acquisition  by 
Respondent  of  a  20%  convertible 
preferred  stock  interest  in  Loral  Space, 
which  in  turn  owns  a  33%  interest  in 


Space  Systems/Loral;  (4)  the  Lockheed 
Martin/Loral  Space  Technical  Services 
Agreement;  and  (5)  the  appointment  of 
Mr.  Bernard  Schwartz,  Chairman  of  the 
Board  of  Directors  and  Chief  Executive 
Officer  of  Loral  Space,  \o  the  position  of 
Vice  Chairman  of  the  Board  of  Directors 
of  Lockheed  Martin. 

n 

It  is  further  ordered  that: 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  six  (6)  months 
of  the  date  Respondent  signed  the 
Agreement  Containing  Consent  Order  in 
this  matter,  the  SETA  Services 
Operations,  and  shall  not  charge  any 
costs  associated  with  the  divestiture  to 
the  Federal  Aviation  Administration. 

B.  Respondent  shall  divest  the  SETA 
Services  Operations  only  to  an  acquirer 
or  acquirers  that  receive  the  prior 
approval  of  the  Commission  and  only  in 
a  maimer  that  receives  the  prior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  is  to  ensure 
the  continued  provision  of  SETA 
Services  in  the  same  maimer  as 
provided  by  Respondent  at  the  time  of 
the  proposed  divestiture  and  to  remedy 
the  lessening  of  competition  alleged  in 
the  Commission's  complaint 

C.  Pending  divestiture  of  the  SETA 
Services  Operations,  Respondent  shall 
take  such  actions  as  are  necessary  to 
ensure  the  continued  provision  of  SETA 
Services,  to  maintain  the  viability  and 
marketability  of  the  assets  used  to 
provide  SETA  Services,  to  prevent  the 
destniction,  removal,  wasting, 
deterioration  or  impairment  of  the  assets 
used  to  provide  SETA  Services,  and  to 
prevent  the  disclosure  of  Non-Public  Air 
Traffic  Control  Information  to  Loral  Air 
Traffic  Control. 

D.  Upon  reasonable  notice  from  any 
acquirer  or  the  Federal  Aviation 
Administration  to  Respondent, 
Respondent  shall  provide  such 
technical  assistance  to  the  acquirer  as  is 
reasonably  necessary  to  enable  the 
acquirer  to  provide  SETA  Services  in 
substantially  the  same  manner  and 
quality  as  provided  by  Respondent  prior 
to  divestiture.  Such  assistance  shall 
include  reasonable  consultation  with 
knowledgeable  employees  and  training 
at  the  acquirer's  facility  for  a  period  of 
time  sufficient  to  satisfy  the  acquirer's 
management  that  its  personnel  are 
appropriately  trained  in  the  skills 
necessary  to  perform  the  SETA  Services 
Operations.  Respondent  shall  convey  ail 
know-how  necessary  to  perfonn  the 
SETA  Services  Operations  in 
substantially  the  same  manner  and 
quality  provided  by  Respondent  prior  to 
divestiture,  provided,  however,  that  the 
Respondent  may  retain  the  right  to  use 
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the  know-how.  However.  Respondent 
shall  not  be  required  to  continue 
providing  such  assistance  for  more  than 
one  (1)  year  from  the  date  of  the 
divestiture.  Respondent  shall  charge  the 
acquirer  at  a  rate  no  more  than  its  own 
costs  for  providing  such  technical 
assistance. 

E.  At  the  time  of  the  execution  of  the 
purchase  agreement  between 
Respondent  and  a  proposed  acquirer  of 
the  SETA  Services  Operations 
("Purchase  Agreement").  Respondent 
shall  provide  the  acquirer(s)  with  a 
complete  list  of  all  full-time,  non- 
clerical,  salaried  employees  of 
Respondent  who  were  engaged  in  the 
provision  of  SETA  Services  on  the  date 
of  the  Acquisition,  as  well  as  all  current 
full-time,  non-clerical,  salaried 
employees  of  Respondent  engaged  in 
the  provision  of  SETA  Services  on  the 
date  of  the  purchase  agreement.  Such 
list(s)  shall  state  each  such  individual's 
name,  position,  address,  business 
telephone  number,  or  if  no  business 
telephone  number  exists,  a  home 
telephone  nimiber,  if  available  and  with 
the  consent  of  the  employee,  and  a 
description  of  the  duties  and  work 
performed  by  the  individual  in 
connection  with  the  SETA  Services 
Operations. 

T.  Following  the  execution  of  the 
Purchase  Agreement(s)  and  subject  to 
the  consent  of  the  employees. 
Respondent  shall  provide  the  proposed 
acquirer(s)  with  an  opportunity  to 
inspect  the  persotmel  files  and  other 
documentation  relating  to  the 
individuals  identified  in  Paragraph  lI.E. 
of  this  order  to  the  extent  permissible 
under  applicable  laws.  For  a  period  of 
six  (6)  months  following  the  divestiture. 
Respondent  shall  further  provide  the 
acquirers)  with  an  opportunity  to 
interview  such  individuals  and 
negotiate  employment  contracts  with 
them. 

G.  Respondent  shall  provide  all 
employees  identified  in  Paragraph  n.E. 
of  this  order  with  reasonable  financial 
incentives,  if  necessary,  to  continue  in 
their  employment  positions  pending 
divestiture  of  the  SETA  Services 
Operations,  and  to  accept  employment 
wdth  the  acquirer(s)  at  the  time  of  the 
divestiture.  Such  incentives  shall 
include  continuation  of  all  employee 
benefits  offered  by  Respondent  until  the 
date  of  the  divestittire,  and  vesting  of  all 
pension  benefits  (as  permitted  by  law). 
In  addition,  respondent  shall  not 
enforce  any  confidentiaUty  restrictions 
relating  to  the  SETA  Services  or  SETA 
Services  Operations  that  apply  to  any 
employee  identified  in  Paragraph  lI.E. 
who  accepts  employment  with  any 
proposed  acquirer.  Respondent  also 


shall  not  enforce  any  non-compete 
restrictions  that  apply  to  any  employee 
identified  in  Paragraph  II. E.  who  accepts 
employment  with  any  proposed 
acquirer. 

H.  For  a  period  of  one  (1)  year 
commencing  on  the  date  of  the 
individual's  empluyiiient  by  any 
acquirer,  Resptondent  shall  not  re-hire 
any  of  the  individuals  identified  in 
Paragraph  lI.E.  of  this  order  who  accept 
employment  with  any  acquirer,  unless 
such  individual  has  been  separated  from 
employment  by  the  acquirer  against  that 
individual's  wishes. 

I.  Prior  to  divestiture.  Respondent 
shall  not  transfer,  without  the  consent  of 
the  Federal  Aviation  Administration, 
any  of  the  individuals  identified  in 
Paragraph  U.E.  of  this  order  whose 
employment  responsibilities  involve 
access  to  Non-Public  Air  Traffic  Control 
Information  from  Management  and  Data 
Systems  to  any  other  position  involving 
business  with  the  Federal  Aviation 
Administmtion. 

/// 

It  is  further  ordered  that: 

A.  Respondent  shall  not  provide, 
disclose  or  otherwise  make  available  to 
Loral  Air  Traffic  Control  any  Non-PubUc 
Air  Traffic  Control  Information. 

B.  Respondent  shall  use  any  Non- 
Public  Ail  Traffic  Control  Information 
obtained  by  Management  and  Data 
Systems  CHily  in  Respondent's  capacity 
as  provider  of  technical  assistance  to  an 
acquirer,  pursuant  to  Paragraph  D.D.  of 
this  order. 

IV 

It  is  further  ordered  that: 
A.  If  Respondent  has  not  divested, 
absolutely  and  in  good  feith  and  with 
the  Commission's  prior  approval,  the 
SETA  Services  Operations  within  six  (6) 
months  of  the  date  Respondent  signed 
the  Agreement  Containing  Consent 
Order  in  this  matter,  the  Conunission 
may  appoint  a  trustee  to  divest  the 
SETA  Services  Operations.  In  the  event 
that  the  Commission  or  the  Attorney 
General  brings  an  action  pursuant  to 
§  5(1)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  §  45(1).  or  any  other 
statute  enforced  by  the  Commission, 
Respondent  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  IV.  shall  preclude  the 
Commission  or  the  Attorney  General 
fit>m  seeking  civil  penalties  or  any  other 
reUef  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  §  5(1)  of 
the  Federal  Trade  Commission  Act.  or 
any  other  statute  enforced  by  the 


Commission,  for  any  failure  by 
Respondent  to  comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  fV.A.  of  this  order. 
Respondent  shall  consent  to  the 
following  terms  and  condibons 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  T^e  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selectic»i  of 
any  proposed  trustee  %vithin  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  Respondent  of  the 
identity  of  any  proposed  trustee, 
RespcHident  ^lall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  phOT  approval  of  the 
Commission,  the  trustee  shaU  have  the 
exclusive  power  and  authority  to  divest 
the  SETA  Services  Operations. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and.  in  the  case  of  a  court- . 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  efiect 
the  divestiture  required  by  this  order 

4.  The  trustee  snail  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  rV.B.3.  to  accompUsh  the 
divestiture,  which  shall  lie  subject  to  the 
prior  approval  of  the  Commission.  If. 
however,  at  the  end  of  the  twelve  (12) 
mooth  period,  the  trustee  has  submitted 
a  plan  of  divestitive  or  beheves  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Conmiission.  or, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court;  provided,  however,  the 
Qsmmission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel.  txx>ks. 
records  and  facilities  related  to  the 
SETA  Services  Gyrations,  or  to  any 
other  relevant  information,  as  the 
trustee  may  request.  Respondent  shall 
develop  such  financial  or  other 
information  as  the  trustee  may  request 
and  shall  cooperate  with  the  trustee. 
Respondent  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  Any 
delays  in  divestiture  caused  by 
Respondent  shall  extend  the  time  for 
divestiture  tmder  this  Paragraph  in  an 
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amount  equal  to  the  delay,  as 
determined  by  the  Commission  or  for  ^ 
court-  appointed  trustee,  by  the  court 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 

yr-^^  price  and  terms  available  in  each 
/       contract  that  is  submitted  to  the 
I         Commission,  subject  to  Respondent's 
\,_.ab9oiute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  an  acquirer  or  acquirers  as  set  out 
in  Paragraph  II.  of  this  order;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  selected  by 
Respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall  ser\'e,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  Respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
.\fter  approval  by  the  Commission  and, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  Be 
paid  at  the  direction  of  Respondent,  and 
the  trustee's  power  shall  be  terminated 
The  trustee's  compensation  shall  be 
based  at  least  in  significant  part  on  a 
commission  arrangement  contingent  on 
'he  trustee's  divesting  the  SETA 
Services  Operations. 

8.  Respondent  shall  indemnify  the 
rustee  and  hold  the  trustee  harmless 

against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
m  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
he  preparation  for.  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
■  liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
Dad  faith  by  the  trustee 

9.  If  the  trustee  ceases  to  act  or  fails 
*o  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
IS  provided  in  Paragraph  IV. A.  of  this 
order. 


10  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court. 
mav  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

1 1 .  The  trustee  may  also  divest  such 
additional  ancillary  assets  and 
businesses  and  effect  such  arrangements 
as  are  necessary  to  assure  the 
marketability,  viability  and 
competitiveness  of  the  SETA  Services 
Operations. 

12.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  SETA  Services  Operations. 

13.  The  trustee  shall  report  in  writing 
to  Respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 


It  is  further  ordered  that  within  forty- 
five  (45)  days  after  the  date  this  order 
becomes  final  and  every  forty-five  (45) 
days  thereafter  until  Respondent  has 
fully  complied  with  Paragraphs  C. 
through  IV.  of  this  order.  Respondent 
shall  submit  to  the  Conunission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  Paragraphs  II. 
through  IV.  of  this  order.  Respondent 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
ft-om  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraphs  II.  through  IV.  including  a 
description  of  all  substantive  contacts  or 
negotiations  for  the  divestiture  required 
by  this  order,  including  the  identity  of 
all  parties  contacted.  Respondent  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda  and  all  reports  and 
recommendations  concerning  the 
divestiture. 

VI 

It  is  further  ordered  that: 

A.  Respondent  shall  not,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Military  Aircraft 
Information  (NITE  Hawk),  provide, 
disclose  or  otherwise  make  available  to 
any  Lockheed  Martin  Military  Aircraft 
Business  any  Non-Public  Military 
Aircraft  Information  (NITE  Hawk). 

B  Respondent  shall  use  any  Non- 
Public  Military  Aircraft  Information 
(NITE  Hawk)  only  in  Respondent's 
capacity  as  a  provider  of  NITE  Hawk 
systems,  absent  the  prior  written 
consent  of  the  proprietor  of  Non-Public 


Military  Aircraft  Information  (NITE 
Hawk). 

VII 

It  is  furth  er  ordered  that : 

A.  Respondent  shall  not,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Military  Aircraft 
Information  (Simulation  and  Training), 
provide,  disclose  or  otherwise  make 
available  to  any  Lockheed  Martin 
Military  Aircraft  Business  any  Non- 
Public  Military  Aircraft  Information 
(Simulation  and  Training}. 

B.  Respondent  shall  use  any  Non- 
Public  Military  Aircraft  Information 
(Simulation  and  Training)  only  in 
Respondent's  capacity  as  a  provider  of 
Simulation  and  'Training  Systems, 
absent  the  prior  written  consent  of  the 
proprietor  of  Non-Public  Military 
Aircraft  Information  (Simulation  and. 
Training). 

VIII 

It  is  further  ordered  that: 

A.  Respondent  shall  not,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Mihtary  Aircraft 
Information  (Electronic 
CountermeasuresJ,  provide,  disclose  or 
otherwise  make  available  to  any 
Lockheed  Martin  Military  Aircraft 
Business  any  Non-Public  Military 
Aircraft  Information  (Electronic 
Countermeasures) . 

B.  Respondent  shall  use  any  Non- 
Public  Mihtary  Aircraft  Information 
(Electronic  Countermeasures)  only  in 
Respondent's  capacity  as  a  provider  of 
Electronic  Countermeasures,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Military  Aircraft 
Information  (Electronic 
Countermeasures). 

IX 

It  is  further  ordered  that: 

A.  Respondent  shall  not.  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Military  Aircraft 
Information  (Mission  Computers),     - 
provide,  disclose  or  otherwise  make 
available  to  any  Lockheed  Martin 
Military  Aircraft  Business  any  Non- 
Public  Military  Aircraft  Information 
(Mission  Computers). 

B.  Respondent  shall  use  any  Non- 
Public  Military  Aircraft  Information 
(Mission  Computers)  only  in 
Respondent's  capacity  as  a  provider  of 
Mission  Computers,  absent  the  prior 
written  consent  of  the  proprietor  of 
Non-Public  Military  Aircraft 
Information  (Mission  Computers). 


It  is  further  ordered  that  Respondent 
shall  deliver  a  copy  of  this  order  to  any 


United  States  Military  Aircraft 
manufacturer  prior  to  obtaining  any 
information  outside  the  public  domain 
relating  to  that  jnanufacturer's  Military 
Aircraft,  either  from  the  Military 
Aircraft  manufacturer  or  through  the 
Acquisition. 

XI 

It  is  further  ordered  that: 

A.  Respondent  shall  not,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Unmanned  Aerial  Vehicle 
Information,  provide,  disclose  or 
otherwise  maike  available  to  any 
Lockheed  Martin  Military  Aircraft 
Business  any  Non-Public  Unmanned 
Aerial  Vehicle  Information. 

B.  Respondent  shall  use  any  Non- 
Public  Unmanned  Aerial  Vehicle 
Information  only  in  Respondent's 
capacity  as  a  provider  of  Integrated 
Communications  Systems,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  Unmanned  Aerial  Vehicle 
Information. 

XII 

It  is  further  ordered  that  Respondent 
shall  deliver  a  copy  of  this  order  to  any 
United  States  Unmanned  Aerial  Vehicle 
manufacturer  prior  to  obtaining  any 
information  outside  the  public  domain 
relating  to  that  manufacturer's 
Unmanned  Aerial  Vehicle,  either  from 
the  Unmanned  Aerial  Vehicle 
manufacturer  or  through  the 
Acquisition. 

XIII 

It  is  further  ordered  that: 

A.  Respondent  shall  not  discuss, 
provide,  disclose  or  otherwise  make 
available,  directly  or  indirectly,  to  any 
Common  LM/Loral  Space  Director  any 
Non-Public  Space  Information  of 
Lockheed  Martin. 

B.  Respondent  shall  require  any 
Common  LM/Loral  Space  Director  to 
refrain  from  discussing,  providing, 
disclosing  or  otherwise  making 
available,  directly  or  indirectly,  any 
Non-Public  Space  Information  of  Loral 
Space  to  any  member  of  the  Board  of 
Directors  of  Lockheed  Martin,  any 
officer  of  Lockheed  Martin  or  any 
employee  of  Lockheed  Martin. 

C.  Respondent  shall  conduct  all 
matters  relating  to  Space  &  Strategic 
Missiles  without  the  vote,  concurrence 
or  other  participation  of  any  kind 
whatsoever  of  any  Common  LM/Loral 
Space  Director. 

D.  Any  Common  LM/Loral  Space 
Director  shall  not  be  counted  for 
purposes  of  establishing  a  quorum  in 
connection  with  any  matter  relating  to 
Space  &  Strategic  Missiles. 


E.  Respondent  shall  not  provide  any 
Common  LM/Loral  Space  Director  with 
any  type  of  compensation  that  is  based 
in  whole  or  in  part  on  the  profitability 
or  performance  of  Space  &  Strategic 
Missiles;  provided,  however,  that  any 
Common  LM/Loral  Space  Director  may 
receive  as  compensation  for  his  or  her 
serving  on  the  Lockheed  Martin  Board 
of  Directors  such  stock  options  or  other 
stock-based  compensation  as  is 
provided  generally  to  other  members  of 
the  Lockheed  Martin  Board  of  Directors 
in  accordance  with  Respondent's 
ordinary  practice. 

XIV 

It  is  further  ordered  that: 

A.  Respondent  shall  not  provide  or 
otherwise  make  available,  directly  or 
indirectly,  any  personnel,  information, 
facilities,  technical  services  or  support 
from  Space  &  Strategic  Missiles  to  Space 
Systems/Loral  pursuant  to  any 
provision  contained  in  the  Lockheed 
Martin/Loral  Space  Technical  Ser\'ices 
Agreement. 

B.  Respondent  shall  not  disclose  or 
otherwise  make  available  to  Space  & 
Strategic  Missiles  any  information 
received  in  connection  with  the 
Lockheed  Martin/Loral  Space  Technical 
Services  Agreement 

C.  Respondent  shall  not  disclose  to 
any  Space  &  Strategic  Missile  employee 
any  information  or  technical  services 
provided  to  Space  Systems/Loral  by 
Lockheed  Martin  pursuant  to  the 
Lockheed  Martin/Loral  Space  Technical 
Services  Agreement. 

X\' 

It  is  further  ordered  that  if 
Respondent's  owmership  of  the  equity 
securities  of  Loral  Space  increases  to 
more  than  twenty  percent  (20%)  of  the 
total  equity  securities  (including  both 
Voting  Equity  Securities  and  Non- 
Voting  Equity  Securities)  of  Loral  Space 
as  the  result  of  repurchases  of  equity 
securities  by  Loral  Space  or  for  any 
other  reason.  Respondent  shall, 
following  its  obtaining  actual 
knowledge  of  an  event  leading  to  such 
increase  ("Event"),  reduce  its  equity 
security  ownership  interest  to  a  level  of 
not  more  than  twenty  percent  (20%). 
Those  equity  securities  which  must  be 
sold  are  hereinafter  referred  to  as  the 
"Excess  Securities."  Respondent  shall 
have  a  period  of  185  days  following  its 
obtaining  actual  knowledge  of  the  Event 
to  sell  the  Excess  Securities  (the  "Sale 
Period");  provided,  however,  that,  if 
within  ten  (10)  business  days  of 
Respondent's  receipt  of  such 
knowledge.  Respondent  requests  that 
Loral  Space  file  a  registration  statement 
providing  for  such  sale,  the  Sale  Period 


shall  be  deemed  to  begin  on  the 
effective  date  of  such  registration 
statement,  and  shall  extend  for  150  days 
thereafter,  and  provided  further  that,  if 
Respondent  elects  to  sell  the  Excess 
Secuirities  in  a  manner  that  does  not 
require  Loral  Space  to  file  a  registration 
statement,  and  such  sales  cannot  be 
accomplished  within  the  Sale  Period 
without  violating  Rule  144  (or  any 
successor  provision)  under  the 
Securities  Act  of  1933.  then  the  Sale 
Period  shall  be  extended  by  the 
minimmn  amount  necessary  to  allow 
such  securities  to  be  sold  pursuant  to 
Rule  144  (or  any  successor  provision). 
Pending  the  sale  of  Excess  Securities. 
Respondent  shall  not  exercise  any 
voting  rights  relating  to  the  Excess 
Securities.  Respondent  shall  amend  the 
Stockholders  Agreement  to  provide 
Respondent  the  means  of  complying 
with  the  foregoing  provisions  and  shall 
thereafter  not  amend  the  applicable 
provisions  of  the  Stockholders 
Agreement  in  a  fashion  so  as  to  impair 
Respondent's  ability  to  comply  with  this 
paragraph.  The  provisions  of  this 
paragraph  shall  terminate  ten  (10)  years 
from  the  date  this  order  becomes  final. 

Xll 

It  is  further  ordered  that  Respondent 
shell  comply  with  ail  terms  of  the 
Interim  Agreement,  attached  to  this 
order  and  made  a  part  hereof  as 
Appendix  I.  Said  Interim  Agreement 
shall  continue  in  effect  until  the 
provisions  in  Paragraphs  U.  through 
XVI.  of  this  order  are  comphed  with  or 
until  such  other  time  as  is  stated  in  said 
Interim  Agreement. 

XVII 

It  is  further  ordered  that  within  sixty 
(60)  days  of  the  date  this  order  tjecom-r^s 
final  and  annually  for  the  next  ten  (10' 
years  on  the  anniversan,'  of  the  date  this 
order  becomes  final,  and  at  such  other 
times  as  the  Commission  may  require. 
Respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  compiymg 
with  Paragraphs  VI.  through  XVI.  of  this 
order.  To  the  extent  not  prohibited  bv 
United  States  Government  national 
security  requirements.  Respondent  shall 
include  in  its  reports  information 
sufficient  to  identify  all  United  States 
Military  Aircraft  and  Unmanrfed  Aerial 
Vehicle  manufacturers  with  whom 
Respondent  has  entered  into  an 
agreement  for  the  research, 
development,  manufacture  or  sale  of 
NITE  Hawk  Systems.  Simulation  and 
Training  Systems.  Electronic 
Countermeasures.  Mission  Computers  or 
Integrated  Communications  Systems. 
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X\TII 

It  is  further  ordered  that  Respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
is  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  sale  of  any 
division  or  any  other  change  in  the 
corporation  in  each  instance  where  such 
change  may  affect  compliance 
obhgations  arising  out  of  the  order 

XIX 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  and  subject 
to  any  legally  recognized  privilege  and 
applicable  United  States  Government 
national  security  requirements,  upon 
written  request,  and  on  reasonable 
aotice.  Respondent  shall  permit  any 
duly  authorized  representatives  of  the 
"oramission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
■^cords  ana  documents  m  the 
possession  or  under  the  control  of 
Respondent,  relating  to  any  matters 
contained  in  this  order,  and 

B.  Upon  five  (5)  days  notice  to 
Respondent,  and  without  restraint  or 
mterference  rrom  Respondent,  to 
.nterview  officers,  directors,  or 
employees  of  Respondent,  who  may 
nave  counsel  present,  regarding  any 
:.uch  matters 

XX 

•    It  is  further  ordered  that  this  order 
ihall  terminate  twenty  120)  years  from 
-he  date  this  order  becomes  fmal,  except 
as  otherwise  provided  in  this  order. 

Appendix  I 

In  the  Matter  of:  Lockheed  Martin 
Corporation,  a  corporation.  File  No.  961- 
0026. 

Interim  Agreement 

This  Interim  Agreement  is  by  and 
between  Lockheed  Martin  Corporation 
("Lockheed  Martin"),  a  corporation 
organized  and  existing  under  the  laws  of 
fhe  State  of  Maryland,  and  the  Federal 
Trade  Conrmission  (the  "Commission"), 
an  independent  agencv  of  the  United 
.States  Government,  established  under 
the  Federal  Trade  Commission  Act  of 
1914, 15  U  S.C.  41.  ef seq. 

Premises 

Whereas.  Lockheed  Martin  has 
proposed  to  acquire  all  of  the 
outstanding  voting  common  stock  of 


Loral  Corporation  and  engage  in  a  series 
of  related  transactions  and  acts:  and 

Whereas,  the  Commission  is  now 
investigating  the  proposed  Acquisition 
to  determine  if  it  would  violate  any  of 
the  statutes  the  Commission  enforces; 
and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Agreement"),  the 
Commission  will"  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  subsequently  may  either 
withdraw  such  acceptance  or  issue  and 
serve  its  Complaint  and  decision  in 
disposition  of  the  proceeding  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached  preserving  competition 
during  the  period  prior  to  the  final 
issuance  of  the  Consent  Agreement  by 
the  Commission  (after  the  60-day  public 
notice  period),  there  may  be  interim 
competitive  harm  and  divestiture  or 
other  relief  resulting  from  a  proceeding 
challenging  the  legality  of  the  proposed 
Acquisition  might  not  be  possible,  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  Lockheed  Martin  entering 
into  this  Interim  Agreement  shall  in  no 
way  be  construed  as  an  admission  by 
Lockheed  Martin  that  the  proposed 
Acquisition  constitutes  a  violation  of 
any  statute;  and 

Whereas,  Lockheed  Martin 
understands  that  no  act  or  transaction 
contemplated  by  this  Interim  Agreement 
shall  be  deemed  immune  or  exempt 
from  the  provisions  of  the  emtitrust  laws 
or  the  Federal  Trade  Commission  Act  by 
reason  of  anything  contained  in  this 
Interim  Agreement. 

Now,  therefore,  Lockheed  Martin 
agrees,  upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  proposed  Acquisition  will 
be  challenged,  and  in  consideration  of 
the  Commission's  agreement  that,  at  the 
time  it  accepts  the  Consent  Agreement 
for  public  comment,  it  will  grant  early 
termination  of  the  Hart-Scott-Rodino 
waiting  period,  as  follows: 

1  Loclcheed  Martin  agrees  to  execute 
and  be  bound  by  the  terms  of  the  Order 
contained  in  the  Consent  Agreement,  as 
if  it  were  final,  from  the  date  Lockheed 
Martin  siens  the  Consent  Agreement. 

2.  Lockheed  Martin  agrees  to  deliver, 
within  three  (3)  days  of  the  date  the 
Consent  Agreement  is  accepted  for 
public  comment  by  the  Commission,  a 
copy  of  the  Consent  Agreement  and  a 
copy  of  this  Interim  Agreement  to  the 
United  States  Department  of  Defense, 
the  Federal  Aviation  Administration, 
McDonnell  Douglas  Corporation, 


Northrop  Grumman  Corporation,  The 
Boeing  Company  and  Teledyne  Inc. 

3.  Lockheed  Martin  agrees  to  submit, 
within  thirty  (30)  days  of  the  date  the 
Consent  Agreement  is  signed  by 
Lockheed  Martin,  an  initial  report, 
pursuant  to  Section  2.33  of  the 
Commission's  Rules,  signed  by 
Lockheed  Martin  setting  forth  in  detail 
the  manner  in  which  Lockheed  Martin 
will  comply  with  Paragraphs  II.  through 
XVI.  of  the  Consent  Agreement. 

4.  Lockheed  Martin  agrees  that,  from 
the  date  Lockheed  Martin  signs  the 
Consent  Agreement  until  the  first  of  the 
dates  listed  in  subpcu-agraphs  4.a.  and 
4.b.,  it  will  comply  with  the  provisions 
of  this  Interim  Agreement: 

a.  ten  (10)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Agreement  pursuemt  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  or 

b.  the  date  the  Commission  finally 
issues  its  Complaint  and  its  Decision 
and  Order. 

5.  Lockheed  Martin  waives  all  rights 
to  contest  the  validity  of  this  Interim 
Agreement. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Interim 
Agreement,  subject  to  any  legally 
recognized  privilege  and  applicable 
United  States  Government  national 
security  requirements,  and  upon  written 
request,  and  on  reasonable  notice,  to 
Lockheed  Martin  made  to  its  principal 
office.  Lockheed  Martin  shall  permit 
any  duly  authorized  representative  or 
representatives  of  the  Commission: 

a.  access,  during  the  office  hours  of 
Lockheed  Martin  and  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
doc\m;ients  in  the  possession  or  under 
the  control  of  Lockheed  Martin  relating 
to  compliance  with  this  Interim 
Agreement;  and 

b.  upon  five  (5)  days'  notice  to 
Lockheed  Martin  and  without  restraint 
or  interference  from  it.  to  interview 
officers,  directors,  or  employees  of 
Lockheed  Martin,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

7.  This  Interim  Agreement  shall  not 
be  binding  until  accepted  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  from 
Lockheed  Martin  Corporation 
("Lockheed  Martin").  The  proposed 
Consent  Order  contains  a  number  of 
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provisions  designed  to  remedy  the 
anticompetitive  effects  likely  to  result 
from  Lockheed  Martin's  proposed 
acquisition  of  Loral  Corporation 
("Loral").  The  proposed  Consent  Order 
requires  Lockheed  Martin  to  divest  its 
operations  used  to  perform  systems 
engineering  and  technical  assistance 
("SETA  ")  services  for  the  Federal 
Aviation  Administration  ("FAA")  under 
the  National  Implementation  and 
Support  Contract  ("NISC  Services 
Contract")  vdthin  six  months  of  the  date 
Lockheed  Martin  signed  the  proposed 
Consent  Order.  The  proposed  Consent 
Order  also  prohibits  Lockheed  Martins 
space  business  from  providing  technical 
services  or  information  to  .Space 
Systems/Loral,  a  subsidiary  ui  the  newly 
created  Loral  Space  and 
Communications  Ltd.  ("Loidl  Space"), 
pursuant  to  a  technical  services 
agreement  between  Lockheed  Martin 
and  Loral  Space. 

The  proposed  Consent  Order  further 
prohibits  any  Lockheed  Martin  board 
member  or  officer,  who  is  also  a  board 
member  or  officer  of  Loral  Space  from: 
(1)  participating  in  any  matters 
involving  Lockheed  Martin's  space 
business:  (2)  having  access  to  any  non- 
public information  relating  to  Lockheed 
Martins  space  business;  or  (3)  providing 
any  non-public  information  relating  to 
Space  Systems/Loral  to  Lockheed 
Martin.  The  proposed  Consent  Order 
would  also  prohibit  Lockheed  Martin 
from  providing  to  such  common  board 
member  or  officer  compensation  that  is 
based  on  the  profitability  or 
performance  of  Lockheed  Martin's  space 
business.  Additionally,  the  proposed 
Consent  Order  would  require  Lockheed 
Martin  to  reduce  its  investment  in  Loral 
Space  to  20%  if,  due  to  a  repurchase  by 
Loral  Space  of  its  outstanding  common 
stock  shares,  or  for  any  other  reason, 
Lockheed  Martin's  interest  in  Loral 
Space  is  effectively  raised  above  20%. 
Finally,  the  proposed  Consent  Order 
prohibits  Lockheed  Martin's  militar>' 
aircraft  and  unmanned  aerial  vehicle 
divisions  from  gaining  access  to  any 
non-public  information  that  certain 
Lockheed  Martin  divisions  will  receive 
after  the  acquisition  from  competing 
military  aircraft  manufacturers  or 
unmanned  aerial  vehicle  manufacturers 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  recei\  ed 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  rt^view  the 
agreement  and  any  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 


Pursuant  to  a  January  8,  1996  cash 
tender  offer,  Lockheed  Martin  agreed  to 
acquire  one  hundred  percent  of  the 
voting  securities  of  Loral  for 
approximately  $9.1  billion.  As  part  of 
the  transaction,  Loral's  space  and 
telecommunications  businesses, 
including  its  33%  ownership  interest  in 
Space  Systems/Loral,  a  direct  satellite 
competitor  of  Lockheed  Martin,  will  be 
transferred  to  a  new  entity,  Loral  Space. 
In  addition,  Lockheed  Martin  wrill 
purchase  a  20%  convertible  preferred 
stock  interest  in  Loral  Space  which 
effectively  amounts  to  a  6.6%  interest  in 
the  competing  Space  Systems/Loral 
business.  Lockheed  Martin  also  agreed 
to  provide  Loral  Space  with  technical 
support  services,  including  research  and 
development  support,  at  cost  upon 
request  by  Loral  Space.  Finally,  Bernard 
Schwartz.  Chairman  of  the  Board  of 
Directors  and  Chief  Executive  Officer  of 
Loral  Space,  will  be  appointed  to  the 
position  of  Vice  Chairman  of  the  Board 
of  Directors  of  Lockheed  Martin. 

The  proposed  Complaint  alleges  that 
the  transaction,  if  consummated,  would 
violate  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C  18,  and  Sectioi.  5  of 
the  Federal  Trade  Commission  Act,  as 
amended.  15  U  S.C.  45,  in  the  following 
markets: 

(1)  the  research,  development, 
manufacture  and  sale  of  air  traffic 
control  systems; 

(2)  the  research,  development, 
manufacture  and  sale  of  commercial  low 
earth  orbit  ("LEO")  satellites; 

(3)  the  research,  development, 
manufacture  and  sale  of  commercial 
geosynchronous  earth  orbit  ('  GEO '} 
satellites: 

(4)  the  research,  development, 
manufacture  and  sale  of  military 
aircraft;  and 

(5)  the  research,  development, 
manufacture  and  sale  of  unmanned 
aerial  vehicles. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violations  in  each 
market.  First.  Lockheed  Martin  is 
currently  a  suppUer  of  SETA  services  to 
the  FAA  under  the  NISC  Services 
Contract  and  Lorai  is  the  largest 
supplier  of  air  traffic  control  systems  to 
the  FAA.  In  its  capacity  as  an  FAA 
SETA  contractor.  Lockheed  Martin  is 
responsible  for.  among  other  things, 
developing  technical  and  other 
specifications  for  FAA  procurements, 
assessing  bid  ani  n'hor  proposals 
submitted  by  companies  competing  lor 
FAA  procurements,  testing  and 
evaluating  equipment  and  systems 
supplied  to  the  F.-\A.  and  evaluating  the 
cost  and  quality  performance  of  f\'\A 
contractors.  Following  the  acquisition. 
Lockheed  Martin  would  be  both  an  F,-\.A 


SETA  contractor  and  the  largest 
supplier  of  air  traffic  control  systems  to 
the  FAA  and  would  be  in  a  position  to 
gain  access  to  its  air  traffic  control 
systems  competitors'  competitively 
sensitive  cost  and  design  information 
and  disadvantage  its  competitors  and 
the  FAA  in  a  number  of  ways.  For 
instance,  with  access  to  its  competitors' 
cost  and  design  information.  Lockheed 
Martin  would  be  able  to  raise  its  bid 
price  for  procurements  of  air  traffic 
control  systems  if,  based  on  this 
information,  it  determined  that  it  was 
the  low-cost  supplier  or  that  it  had  the 
sujierior  technological  approach. 
Moreover,  access  to  its  competitors' 
proprietary  technical  information  could 
also  allow  Lockheed  Martin  to    free- 
ride"  off  its  competitors'  research  and 
development  efforts  thereby  reducing 
the  incentive  for  those  competitors  to 
invest  in  future  innovations.  Finally,  • 
Lockheed  Martin  could  disadvantage  its 
competitors  or  raise  their  costs  by 
setting  unfair  procurement 
specifications  or  submitting  unfair 
proposal  or  performance  evaluations 

The  proposed  Consent  Order  requires 
Lockheed  Martin  to  divest  all  of  the 
assets  relating  to  the  orovision  of  F.VA 
SETA  services  within  six  (6)  months  of 
the  date  it  signed  the  proposed  Consent 
Order.  The  proposed  Consent  Order 
states  that  this  divestiture  shall  be  to  an 
acquirer  or  acquirers  that  receive  the 
prior  approval  of  the  Commission  if 
Lockheed  Martin  fails,  to  divest  the 
assets  within  six  (6)  m.onths.  a  trustee 
may  be  appointed  to  accomplish  the 
divestiture.  The  proposed  Consent 
Order  also  requires  Lockheed  .Martin  to 
provide  technical  assistance  to  the 
acquirer  or  acquirers  for  a  penod  not 
greater  than  one  (1)  year,  at  the  request 
of  the  acquirer  or  of  the  FA,'*.  Tht 
purpose  of  the  divestiture  is  to  ensure 
the  continued  pro\  i«ion  of  F.\A  SET.^ 
services  urder  the  NISC  Ser\ices 
Contract,  to  nidintaui  the  viability  and 
marketabilit)  of  the  assets  used  to 
provide  SET  .A  services  and  tn  remedy 
the  lessening  of  cnmoet.tinn  resulting 
from  the  acquisition  m  tne  inoiket  for 
the  f^search.  development,  manufacture 
and  sale  of  air  traffic  control  systems. 
Recenii\.  in  Utton  Industries.  Irn  ..  File 
No.  961-0022  lar.cepted.  suD|ect  to  final 
approval.  b\  the  Commission  on 
Februarv  15.  19%  and  awaiting  public 
comments),  the  Comniissiun  voted 
ananimoubl\  to  accept  a  Consent  Order 
foiinwing  an  acquisition  that  raised 
similar  competitive  concerns.  In  that 
matter,  the  C'onsent  Order  requireil 
Litton,  who  is  one  of  only  two 
manufacturers  of  Aegis  Destroyers,  to 
divest  assets  u.sed  to  provide  .-^egis 


18742 


Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29.  1996  /  Notices 


Destroyer  SETA  serv  ices  in  order  to 
remedy  the  anticompetitive  effects 
resulting  from  its  acquisition  of  PRC 
Inc.,  a  long-standing  provider  of  SETA 
services  to  the  U.S.  Navy 

Second,  after  the  transaction, 
Lockheed  Martin  and  Loral  Space, 
through  its  33%  ownership  of  Space 
Systems/Loral,  will  be  two  of  the 
leading  competitors  in  the  markets  for 
commercial  LEO  and  commercial  GEO 
satellites.  These  markets  are  highly 
concentrated  and  significant  barriers  to 
entry  exist.  Lockheed  Martin  has  agreed 
to  purchase  a  20%  convertible  preferred 
stock  interest  in  Loral  Space  which 
effectively  amounts  to  a  6.6%  interest  in 
Space  Systems/Loral.  In  addition, 
Lockheed  Martin  has  agreed  to  provide 
technical  assistance,  including  research 
and  development  support,  at  cost  upon 
request  from  Loral  Space.  Finally, 
Bernard  Schwartz.  Chairman  of  the 
Board  of  Directors  and  Chief  Executive 
Officer  of  Loral  Space,  will  be  appointed 
to  the  position  of  Vice  Chairman  of  the 
Board  of  Directors  of  Lockheed  Martin. 
The  acquisition  as  structured  is  likely 
to  lead  to  anticompetitive  effects  in  the 
commercial  LEO  and  GEO  satellite 
markets.  The  technical  services 
agreement  creates  an  ongoing 
relationship  between  Lockheed  Martin 
and  Loral  Space  which  could  be  used  as 
a  mechanism  for  Lockheed  Martin  to 
monitor  Loral  Space's  competitive 
activities  or  as  a  signaling  device  for 
Loral  Space  to  alert  Lockheed  Martin  as 
to  the  satellite  procurements  where  it 
expects  to  submit  a  bid.  As  such,  the 
agreement  could  facilitate  coordinated 
interaction  between  the  companies. 
The  technical  services  agreement 
would  also  likely  reduce  Loral  Space's 
incentives  to  invest  in  commercial  1^0 
and  GEO  satellite  research  and 
development.  If,  pursuant  to  the 
technical  services  agreement.  Loral 
Space  would  be  able  to  obtain  proven 
technologies  from  Lockheed  Martin  at 
cost,  it  would  have  little  incentive  to 
undertake  expensive  and  risky 
investment  in  commercial  LEO  and  GEO 
satellite  research  and  development. 
Thus,  the  agreement  would  likely  lead 
to  a  reduction  in  innovation 
competition  between  the  companies 
Because  the  technical  services 
agreement  between  Lockheed  Martin 
and  lx)rat  Space,  two  of  the  leading 
competitors  in  the  highly  concentrated 
commercial  LEO  and  GEO  satellite 
maikets,  creates  the  potential  tor  the 
exchan^e  of  competitively  sensitive 
iniormat:ui.  and  could  lead  to  a 
reduction  in  Loral  Space's  incentives  to 
innovate,  the  agreement  is  likelv  to 
result  in  anticompetitive  effects. 


Mr.  Schwartz's  service  as  an  officer  or 
director  of  competing  companies  does 
not  violate  Section  8  of  the  Clayton  Act 
because  Lockheed  Martin's  sales  in 
competition  with  Loral  Space  are  le'ss 
than  2%  of  Lockheed  Martin's  total 
sales.  For  this  reason,  Lockheed  Martin 
meets  the  Section  8(a)(2)(B)  de  minimus 
exception  to  the  statute.  Nevertheless. 
Mr.  Schwartz's  positions  with  each 
company  still  raise  significant 
competitive  concerns.  For  example,  by 
serving  on  the  boards  of  both 
companies.  Mr.  Schwartz  would  have 
access  to  competitively  sensitive 
information  from  Lockheed  Martin  and 
Loral  Space,  including  information  on 
bid  strategies,  pricing,  and  research  and 
development  plans.  In  addition, 
Lockheed  Martin  would  be  in  a  position 
to  use  Mr.  Schwartz  to  exercise 
influence  over  Loral  Sj)ace,  thereby 
reducing  head-to-head  competition 
between  the  companies.  Lockheed 
Martin  could  also  offer  Mr.  Schwartz 
compensation  based  on  the  profitability 
of  Lockheed  Martin's  space  business, 
thereby  reducing  his  incentive  to 
aggressively  compete  Loral  Space 
against  Lockheed  Martin. 

In  order  to  remedy  the  acquisition's 
anticompetitive  effects  in  the 
commercial  LEO  and  commercial  GEO 
satellite  markets,  the  proposed  Consent 
Order  prohibits  Lockheed  Martin's 
space  business  from  providing  technical 
services,  personnel,  information  or 
facilities,  pursuant  to  the  technical 
services  agreement,  to  Space  Systems/ 
Loral.  The  proposed  Consent  Order 
would  also  prohibit  any  person  who  is 
simultaneously  a  iKjard  member  or 
officer  of  Lockheed  Martin  and  a  board 
member  or  officer  of  Loral  Space, 
including  Mr.  Schwartz,  from:  (1) 
participating  in  any  matters  involving 
Lockheed  Martin's  space  business;  (2) 
having  access  to  any  non-public 
information  relating  to  Lockheed 
Martin's  space  business;  or  (3)  providing 
any  non-public  information  relating  to 
Space  Systems/Loral  to  Lockheed 
Martin.  Further,  the  proposed  Consent 
Order  would  prohibit  Lockheed  Martin 
from  providing  to  any  such  common 
board  member  or  officer  compensation 
that  is  based  on  the  profitability  or 
performance  of  Lockheed  Martin's  space 
business.  Additionally,  if  Lockheed 
Martin's  interest  in  Loral  Space  is 
effectively  raised  above  20%  due  to  a 
stock  repurchase  by  Loral  Space,  or  for 
anv  other  reason,  the  proposed  Consent 
Order  would  require  Lockheed  Martin 
to  reduce  its  investment  in  Loral  Space 
back  down  to  20%. 

Third,  Lockheed  Martin  is  a 
significant  competitor  in  the  research, 
developmem,  manufacture  and  sale  of 


military  aircraft  and  Loral  is  the  sole 
supplier  of  a  number  of  critical  systems 
used  on  or  with  military  aircraft, 
including  simulation  and  training 
systems,  the  NITE  Hawk  forward- 
looking  infrared  targeting  system, 
electronic  countermeasures  and  mission 
computers.  Following  the  acquisition. 
Lockheed  Martin  would  be  the  sole 
source  supplier  for  a  number  of  these 
systems,  as  well  as  a  competitor  in  the 
military  aircraft  market.  In  order  to 
integrate  or  interface  these  critical 
systems  with  a  military  aircraft,  a 
military  aircraft  manufacturer  will  have 
to  provide  a  wide  range  of  competitively 
sensitive  proprietary  information  to  the 
Lockheed  Martin  divisions  that 
manufacture  these  systems.  As  a  result, 
the  proposed  acquisition  increases  the 
likelihood  that  competition  between 
military  aircraft  suppliers  would 
decrease  because  Lockheed  Martin's 
military  aircraft  division  could  gain 
access  to  its  competitors'  proprietary 
information,  which  could  affect  the 
prices  and  services  that  Lockheed 
Martin  would  offer.  In  addition, 
advancements  in  military  aircraft 
research,  innovation  and  quality  would 
be  reduced  because  Lockheed  Martin's 
military  aircraft  competitors  would  fear 
that  Lockheed  Martin  could  "free  ride" 
off  of  their  technological  developments. 
To  remedy  the  proposed  acquisition's 
likely  anticompetitive  effects  in  the 
military  aircraft  market,  the  proposed 
Consent  Order  preserves  the 
confidentiality  of  military  aircraft 
suppliers'  proprietary  information  by 
prohibiting  Lockheed  Martin's  divisions 
that  provide  these  critical  systems  from 
making  any  proprietary  information 
from  competing  aircraft  manufacturers 
available  to  Lockheed  Martin's  aircraft 
division.  Under  the  proposed  Consent 
Order.  Lockheed  Martin  may  only  use 
such  information  in  its  capacity  as  a 
provider  of  these  military  aircraft 
systems.  Non-public  information  in  this 
context  includes  any  information  not  in 
the  public  domain  that  is  designated  as 
proprietary  information  by  any  military 
aircraft  manufacturer  that  provides  such 
information  to  Lockheed  Martin  as  well 
as  information  not  in  the  public  domain 
provided  by  any  military  aircraft 
manufacturer  to  Loral  prior  to  the 
acquisition.  The  purpose  of  the 
proposed  Consent  Order  is  to  preserve 
the  opportunity  for  full  competition  in 
the  market  for  the  research, 
development,  manufacture  and  sale  of 
military  aircraft.  The  Commission  has 
issued  similar  orders  limiting 
potentially  anticompetitive  information 
transfers  foUovdng  mergers  or 
acquisitions,  including  Martin  Marietta 
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Corp..  (C3500)  (June  28,  1994),  Alliant 
Techsystems  Inc.,  (C3567)  (April  7, 
1995),  and  Lockheed  Martin  Corp., 
(C3576)  (May  9,  1995).  Industry 
participants  have  indicated  that  these 
prior  orders  have  been  effective  in 
protecting  their  confidential  information 
and  preserving  competition.  In  addition, 
the  Department  of  Ciefense  has  stated 
that  the  proposed  Consent  Order 
resolves  all  of  the  competitive  issues 
that  they  have  identified. 

Finally.  Lockheed  Martin  is  a 
significant  competitor  in  the  market  for 
the  research,  development,  manufacture 
and  sale  of  unmanned  aerial  vehicles 
and  Loral  is  the  sole  supplier  of 
integrated  communications  systems,  a 
critical  unmanned  aerial  vehicle 
component.  Aftei  the  acquisition. 
Lockheed  Martin  would  be  the  sole 
supplier  of  integrated  communications 
systems  for  unmanned  aerial  vehicles 
and  also  a  competitor  in  the  unmanned 
aerial  vehicle  market.  Because 
unmanned  aerial  vehicle  manufacturers 
will  have  to  provide  proprietary 
information  to  the  Lockheed  Martin 
division  that  manufactures  integrated 
communication  systems.  Lockheed 
Martin's  military  aircraft  division, 
which  manufactures  unmanned  aerial 
vehicles,  could  gain  access  to 
competitively  sensitive  non-public 
information  relating  to  competing 
unmanned  aerial  vehicles.  As  a  result, 
the  proposed  acquisition  increases  the 
likelihood  that  competition  between 
unmanned  aerial  vehicle  suppliers 
would  decrease  because  Lockheed 
Martin  would  have  access  to  its 
competitors'  proprietary  information, 
which  could  affect  the  prices  and 
services  that  Lockheed  Martin  would 
offer.  In  addition,  advancements  in 
unmanned  aerial  vehicle  research, 
innovation  and  quality  would  be 
reduced  because  Lockheed  Martin's 
unmanned  aerial  vehicle  competitors 
would  fear  that  Lockheed  Martin  could 
"free  ride"  off  of  their  technological 
developments. 

To  remedy  the  proposed  acquisition's 
likely  anticompetitive  effects  in  the 
unmanned  aerial  vehicle  market,  the 
proposed  Consent  Order  preserves  the 
confidentiality  of  unmanned  aerial 
vehicle  suppliers'  proprietary 
information  by  prohibiting  Lockheed 
Martin's  communications  systems 
divisions  from  making  any  proprietary 
information  from  competing  unmanned 
aerial  vehicle  manufacturers  available  to 
Lockheed  Martin's  military  aircraft 
division.  Under  the  proposed  Consent 
Order,  Lockheed  Martin  may  only  use 
such  information  in  its  capacity  as  a 
provider  of  integrated  communications 
systems.  Non-public  information  in  tliis 


context  includes  any  information  not  in 
the  public  domain  that  is  designated  as 
proprietary  information  by  any 
unmanned  aerial  vehicle  manufacturer 
that  provides  such  information  to 
Lockheed  Martin  as  well  as  information 
not  in  the  public  domain  provided  by 
any  unmanned  aerial  vehicle 
manufacturer  to  Loral  prior  to  the 
acquisition.  The  purpose  of  the 
proposed  Consent  Order  is  to  preserx'e 
the  opportunity  for  full  competition  in 
the  market  for  the  research, 
development,  manufacture  and  sale  of 
unmanned  aerial  vehicles. 

Under  the  provisions  of  the  proposed 
Consent  Order.  Lockheed  Martin  is 
required  to  deliver  a  copy  of  the  Order 
to  any  United  States  militairy  aircraft 
manufacturer  and  to  any  United  States 
unmanned  aerial  vehicle  manufacturer 
prior  to  obtaining  any  information  from 
them  that  is  outside  the  public  domain. 
The  Order  also  requires  Lockheed 
Martin  to  provide  the  Commission  a 
report  of  compliance  with  the 
provisions  of  the  Order  relating  to  its 
divestiture  of  its  FAA  SETA  ser\ices 
assets  within  forty-five  (45)  days 
following  the  date  the  Order  becomes 
final,  and  every  forty-five  (45)  days 
thereafter  until  it  has  completed  the 
required  divestiture  of  its  FAA  SETA 
services  assets.  In  addition,  the  Order 
also  requires  Lockheed  Martin  to 
provide  the  Commission  a  report  of 
compliance  with  all  other  pro\isions  of 
the  Order  within  sixty  (60)  days 
following  the  date  the  Order  becomes 
final,  and  annually  for  the  nex1  (10) 
years  on  the  anniversary  of  the  date  the 
Order  becomes  final. 

In  order  to  preserve  competition  in 
the  relevant  markets  during  the  period 
prior  to  the  final  acceptance  of  the 
proposed  Consent  Order  (after  the  60- 
day  public  notice  period),  Lockheed 
Martin  has  entered  into  an  Interim 
Agreement  with  the  Commission  in 
which  it  has  agreed  to  be  bound  by  the 
proposed  Consent  Order  as  of  the  date 
the  Commission  accepted  the  proposed 
Consent  Order  subject  to  final  approval. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify  in 
any  way  their  terms. 
Donald  S.  Clark, 
Secretary- 
|FR  Doc  96-10560  Filed  4-26-96:  8:45  am] 

BILLING  CODE  675&-01-«> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Filing  of  Annual  Reports  of 
Federal  Advisory  Committees 

Notice  is  hereby  given  that,  pursuant 
to  Section  13  of  the  Federal  Advisor\ 
Committee  Act  (5  U.S.C.  App.  2).  the 
Annual  Reports  prepared  for  the  public 
by  the  committees  set  forth  below  have 
been  filed  wth  the  Librar\  of  Congress; 
Health  Care  Policy  and  Research  Special 

Emphasis  Pane; 
Health  Care  Technology  Study  Section 
Health  Services  Research  and 

Developmental  Grants  Review 

Committee 
Health  Services  Researrh  Dissemination 

Study  Section 
National  Advisory  Council  for  Health 

Care  Policy,  Research,  and  Evaluation 

Copies  of  ttiese  reports,  prepared  in 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  .^ct.  are 
available  to  the  public  for  inspection  at; 
(1)  The  Library  of  Congress.  Special 
Forms  Reading  Room,  Main  Building, 
on  weekdays  between  9:00  a.m  and 
4;30  p.m.;  and  (2)  the  Information 
Resource  Center,  Agency  for  Health  Care 
Pohcv  and  Research,  Suite  501.  2101 
East  Jefferson  Street,  Rockville. 
Maryland,  on  weekdays  between  900 
a.m.  and  4;30  p.m. 

Copies  may  De  obtained  by  mail 
request  from  the  Committee 
Management  Officer,  .\gency  for  Health 
Care  Policy  and  Research,  Suite  309. 
6000  Executive  Boulevard.  Rockville. 
Maryland  20852. 

Dated:  April  17.  1996. 
Clifton  R.  Gaus, 

Administrator 

[FR  Doc  96-10486  Filed  4-26-96;  845  am] 

BILLMG  CODE  4160-M-M 


Agency  tor  Toxic  Substances  and 
Disease  Registry 

[ATSDR-112] 

Quarterly  Public  Health  Assessments 
Completed 

agency:  .■Xgencv  for  Toxir  Substances 
and  Disease  Registr>  (ATSDR). 
Department  of  Health  and  Human 
Ser\'ices  (HHS). 
ACTION:  Notice. 


SUMMARY:  This  notice  is  a  quarterlv 
announcement  which  contains  the 
following;  A  list  of  sites  for  which 
A  rSDR  hds  completed  public  healtn 
assessments,  or  issued  an  addendum  to 
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a  previously  completed  public  health 
assessment,  dunng  the  period  October- 
December  1995.  This  list  includes  sites 
that  are  on,  or  proposed  for  inclusion 
on,  the  National  Priorities  List  fNPLj 
and  a  site  for  which  an  assessment  was 
prepared  in  response  to  a  request  from 
the  public 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P.E..  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agenc\  for  Toxic 
Substances;  and  Disease  Registry.  1600 
Clifton  Road  NE.,  .Mailstop  ?.-:''2. 
Atlanta  Georgia  30333.  telephone  (404) 
639-0610 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  coniph^ed  public  health 
assessments  ami  publit.  health 
as.sessments  with  addenda  was 
oubhshed  m  the  Federal  Register  on 
februar>  14.  1905  161  FR  57871.  The 
quartcrU  announcement  is  the 
responsibility  of  ATSDR  under  the 
regulation.  Public  Health  Assessments 
and  Health  Effects'Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  Part  901.  This  rule  sets  forth 
^TSDR's  procedures  for  tht  conduct  of 
public  heaJtn  assessments  under  section 
104(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA],  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C. 
9604(i)!. 

Availability 

The  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease 
Registry.  Building  33,  Executive  Park 
Drive,  Atlanta.  Georgia  (not  a  mailing 
address),  between  8  am  and  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  completed  public  health 
assessments  are  also  available  bv  mail 
through  the  I'.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS).  5285  Port 
Roval  Road.  Springfield.  Virginia  2216 1, 
or  by  telephone  at  (703)  487^650  A 
charge  is  applied  by  NTIS  for  these 
public  health  assessments.  The  NTIS 
order  numbers  are  listed  in  parentheses 
following  the  site  name. 

Public  Health  Assessments  oi 
Addendum, Completed  or  Issued 

Between  October  1    1995  and 
December  31 ,  1995.  public  health 
assessments  were  issued  for  the  sites 
listed  below: 

NPL  Sites, 
California 


Frontier  Fertilizer — Davis — (PB96- 
125596) 
{ndiana 
Fisher  Calo— Kingsbury— (PB96- 
128079) 
lown 
Mason  Citv  Coal  Gasification  Plant — 
Mason  Citv— (PB96-107289) 
Massachusetts 
Industn-Plex  Site— VVobum— (PB96- 

136445) 
Wells,  G  and  H— Woburn— (PB96- 
136411) 
Michigan 
Lower  Ecorse  Creek  Dump)— 
Wyandotte— (PB96-!  28061) 
N/pvv  Vorit 
Pfohl  Brothers  Landfill— 

Checktowaga— {PB96-1 1 8641 1 
Port  Washington  Landfill — North 
Hempstead— (PB96-1 1 5688) 
Tennessee 
USA  Defense  Depot  Memphis — 
Memphis— (PB96-1 17908) 
Washington 
Hanford  11 00- Area  (USDOE)— 

Richland— (PB96-1 25521) 
McChord  Air  Force  Base  Wash  Rack/ 
Treatment) — American  Lake 
Gardens/Mchord  Air  Force  Base  (a/ 
k/a  McChord  Air  Force  Base  Area 
•  -D")— Tacoma— (PB96-1 3 1 909) 

Non-NPL  Petitioned  Site 

Georgia 
Southern  Wood  Piedmont  Company — 
Augusta— (PB96-127675) 

Dated;  April  22.  1996. 
Claire  V.  Broome, 

Oaputy  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry 

iFR  Doc.  96-10503  Filed  4-26-96;  8:45  am] 

BILUNG  CODE  41S3-70-P 


[ATSDR-108] 

Notice  of  the  Revised  Priority  List  of 
Hazardous  Substances  That  Will  Be 
the  Subject  of  Toxicologlcal  Profiles 

agency:  Agency  for  Toxic  Substances 
aiid  Disease  Registry  (ATSDR),  U.S. 
Department  of  Health  and  Human 
■Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  requires 
.  that  ATSDR  and  the  Environmental 
Protection  Agency  (EPA)  revise  the 
Priority  List  of  Hazardous  Substances  to 
include  additional  substances  most 
commonly  found  at  facilities  on  the 
CERCLA  National  Priorities  List  (NPL). 


This  announcement  provides  notice  that 
the  agencies  have  developed  and  are 
making  available  a  revised  CERCLA 
Priority  List  of  275  Hazardous 
Substances,  based  on  the  most  recent 
information  available  to  ATSDR  and 
EPA.  This  revised  priority  list  includes 
newly  listed  substances  that  have  been 
determined  to  pose  the  most  significant 
potential  threat  to  human  health  at  or 
around  NPL  hazardous  waste  sites.  Each 
substance  on  the  priority  list  is  a 
candidate  to  become  the  subject  of  a 
toxicologlcal  profile  prepared  by 
ATSDR  and  subsequently  a  candidate 
for  the  identification  of  priority  data 
needs. 

ADDRESSES:  Requests  for  a  copy  of  the 
1995  CERCLA  Priority  List  of  Hazardous 
Substances  That  Will' Be  The  Subject  of 
Toxicological  Profiles  and  Support 
Document  or  comments  on  this  notice 
should  bear  the  docket  control  number 
ATSDR-108.  and  should  be  submitted 
to:  ATSDR,  Division  of  Toxicology. 
Emergency  Response  and  Scientific 
Assessment  Branch.  Mail  Stop  E-29, 
1600  Clifton  Rd.,  NE.,  Atlanta.  GA 
30333. 

This  is  an  informational  notice  only, 
and  comments  are  not  being  solicited  at 
this  time.  However,  any  comments 
received  will  be  placed  in  a  publicly 
accessible  docket:  therefore,  please  do 
not  submit  confidential  business 
information. 

Electronic  Availability:  The  1995 
Revised  Priority  List  will  be  available  as 
an  electronic  file  on  the  Federal  Bulletin 
Board  on  or  near  the  day  of  publication 
in  the  Federal  Register.  By  modem,  dial 
(202)  512-1387  and  set  your  parity  to 
None.  Data  Bits  to  8.  and  Stop  Bit  to  1 
(N.8,1).  To  access  the  Federal  Bulletin 
Board  via  Internet,  use  the  telnet 
command  to  fedbbs.access.gpo.gov.  This 
file  is  available  in  WordPerfect  5.1. 
Dbase  IV,  and  ASCII.  The  top  20 
substances  from  the  priority  list  are  also 
listed  on  ATSDR' s  Home  Page  on  the 
World-Wide  Web  located  at  http:// 
atsdrl.atsdr.cdc.gov:8080/ 
atsdrhome.htral. 

FOR  FURTHER  INFORMATION  CONTACT: 
ATSDR.  Division  of  Toxicology. 
Emergency  Response  and  Scientific 
Assessment  Branch,  1600  Clifton  Rd.. 
NE.,  Mailstop  E-29.  Atlanta.  GA  30333, 
telephone  (404)  639-6300. 
SUPPLEMENTARY  INFORMATION:  CERCLA 
establishes  certain  requirements  for 
ATSDR  and  EPA  with  regard  to 
hazardous  substances  that  are  most 
commonlv  found  at  facilities  on  the 
CERCLA  NPL.  Section  104(i)(2)  of 
CERCLA,  as  amended  [42  U.S.C. 
9604(i)(2)l.  requires  that  the  two 
agencies  prepare  a  list,  in  order  of 
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priority,  of  at  least  100  hazardous 
substances  that  are  most  commonly 
found  at  facilities  on  the  NPL  and 
which,  in  their  sole  discretion,  are 
determined  to  pose  the  most  significant 
potential  threat  to  human  health  (see  52 
FR  12866.  April  17.  1987).  CERCLA  also 
requires  the  agencies  to  revise  the 
priority  hst  to  include  100  or  more 
additional  hazardous  substances  (see  53 
FR  41280,  October  20. 1988),  and  to 
include  at  least  25  additional  hazardous 
substances  in  each  of  the  three 
successive  years  follovnng  the  1988 
revision  (see  54  FR  43619,  October  26, 
1989;  55  FR  42067,  October  17,  1990;  56 
FR  52166,  October  17. 1991).  CERCLA 
also  requires  that  ATSDR  and  EPA  shall, 
not  less  often  than  once  every  year 
thereafter,  revise  the  list  to  include 
additional  hazardous  substances  that  are 
determined  to  pose  the  most  significant 
potential  threat  to  human  health.  In 
1995,  the  agencies  decided  to  alter  the 
publication  schedule  of  the  priority  list 
by  moving  to  a  2-year  publication 
schedule,  reflecting  the  stabiUty  of  this 
hsting  activity  (see  60  FR  16478.  March 
30. 1995).  As  a  result,  the  priority  list 
is  now  on  a  2-year  publication  schedule 
with  a  yearly  informal  review  and 
revision.  Each  substance  on  the 
CERCLA  F*riority  List  of  Hazardous 
Substances  is  a  candidate  to  become  the 
subject  of  a  toxicological  profile 
prepared  by  ATSDR  and  subsequently  a 
candidate  for  the  identification  of 
priority  data  needs. 

The  previous  priority  lists  of 
hazardous  substances  were  based  on  the 
most  comprehensive  and  relevant 
information  available  when  the  Usts 
were  developed.  More  comprehensive 
sources  of  information  on  the  frequency 
of  occurrence  and  the  potential  for 
human  exposure  to  substances  at  NPL 
sites  became  available  for use  in  the 
1991  priority  list  with  the  development 
of  ATSDR's  HazDat  database. 
Additional  information  from  HazDat 
became  available  for  the  1995  listing 
activity. 

In  the  initial  listing  activities  (1987- 
1990),  new  substances  were  added  to 
the  end  of  the  list,  without  a 
comparative  reranking.  A  notice 
announcing  the  intention  of  ATSDR  and 
EPA  to  revise  and  rerank  the  Priority 
List  of  Hazardous  Substances  was 
pubhshed  on  June  27, 1991  (56  FR 
29485),  In  the  1995  listing  activity,  as  in 
the  previous  three  years,  new  candidate 
substances  (substances  foimd  at  three  or 
more  NPL  sites)  were  assigned  a 
toxicity/environmental  score  (TES) 
using  the  EPA  Reportable  Quantity 
methodology,  and  were  added  to  the 
group  of  substances  previously 
considered  for  the  list.  All  substances 


were  then  evaluated  together  for 
consideration  on  the  priority  hst. 

The  approach  used  to  generate  the 
1991  revised  priority  list  was 
summarized  in  the  "Revised  Priority 
List  of  Hazardous  Substances"  (56  FR 
52166,  October  17, 1991).  The  same 
approach  and  the  same  algorithm  were 
used  in  the  1995  listing  activity.  As  a 
result,  more  than  750  candidate 
substances  have  been  ranked  to  create 
the  current  list  of  275  substances. 

The  additional  information  used  in 
the  1995  listing  activity  has  been 
entered  into  ATSDR's  HazDat  database 
since  the  development  of  the  1993 
Priority  List  of  Hazardous  Substances. 
As  with  other  site-specific  information 
used  in  the  Usting  activity,  this 
information  has  bieen  collected  from 
ATSDR  public  health  assessments  and 
ft-om  site  file  data  packages  used  in  the 
development  of  public  health 
assessments.  The  new  information 
includes  more  recent  NPL  frequency  of 
occurrence  data,  additional 
concentration  data,  and  more 
information  on  exposure  or  potential 
exposure  to  substances  at  NPL  sites. 

At  this  time  the  list  includes  275 
substances  that  ATSDR  and  EPA  have 
determined  to  pose  the  most  significant 
potential  threat  to  human  health  based 
on  the  criteria  of  CERCLA  Section 
104(i)(2)  [42  U.S.C.  9604(i)(2)l.  All 
candidate  substances  have  been 
analyzed  and  ranked  with  the  current 
algorithm,  and  may  become  the  subject 
of  toxicological  profiles  in  the  future. 

The  addition  of  approximately  14.000 
contaminant  data  records  to  the  HazDat 
database  since  the  1993  listing  activity 
has  allowed  the  agencies  to  better  assess 
the  potential  for  himian  exposure  to 
substances  at  NPL  hazardous  waste 
sites.  With  these  additional  data,  23 
substances  have  been  replaced  on  the 
list  of  275  substances.  Of  the  23 
replacement  substances.  12  are  new 
candidate  substances,  and  1 1  are 
substances  that  were  previously  under 
consideration.  These  changes  in  the 
order  of  substances  appearing  on  the 
CERCLA  Priority  List  of  Hazardous 
Substances  will  be  reflected  in  the 
program  activities  that  rely  on  the  hst 
for  future  direction.  These  changes 
reflect  the  dynamic  nature  of  scientific 
data  on  substances  present  at  NPL 
hazardous  waste  sites. 

This  evaluation  activity  and 
announcement  of  a  revised  Priority  List 
of  Hazardous  Substances  fulfills  the 
conditions  of  CERCLA  Section  104(i),  as 
amended.  ATSDR  and  EPA  intend  to 
pubhsh  the  next  revised  list  of 
hazardous  substances  in  two  years,  with 
an  informal  review  and  revision 
performed  in  one  year.  These  revisions 


will  reflect  changes  and  improvements 
in  data  collection  and  availabiUty 
Additional  information  on  the  existing 
methodology  used  in  the  development 
of  the  CERCLA  Priority  List  of 
Hazardous  Substances  can  be  found  in 
the  Federal  Register  notices  mentioned 
previously. 

Administrative  Record 

ATSDR  and  EPA  are  establishing  a 
single  administrative  record  entitled 
ATSDR-108  for  materials  pertaining  to 
this  notice.  All  materials  received  as  a 
result  of  this  notice  will  be  included  in 
the  public  file,  which  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
legal  holidays,  at  the  Agency  for  Toxic 
Substances  and  Disease  Registry.  *4 
Executive  Park  Drive.  Suite  2400, 
Atlanta,  Georgia  (not  a  mailing  address). 

Dated:  April  22.  1996 
Claire  V.  Broome. 

Deputy  Administrator.  Agency  for  Toxic 

Suttstances  and  Disease  Registry. 

(PR  Doc.  96-10502  Filed  4-26-96;  8:45  am| 

BILUNG  COOC  41«»-7»-P 


Centers  for  Disease  Controt  and 
Prevention 

Advisory  Committees;  Annual  Reports; 
Notice  of  Availability 

Notice  is  hereby  given  that  pursuant 
to  Section  13  of  Pubhc  Law  92-463  (5 
U.S.C.  Appendix  2).  the  Fiscal  Year 
1995  annual  reports  for  the  following 
Federal  advisory  committees  used  by 
the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry  have 
been  filed  with  the  Library  of  Congress; 

Advisory  Committee  for  Energ>'-Related 

Epidemiologic  Research 
Advisory  Committee  for  Injurv-  Prevention 

and  Control 
Advisorv'  Committee  on  Childhood  Lead 

Poisoning  Prevention 
Advison,-  Committee  on  Immunization 

Practices 
Advisor\'  Committee  to  the  Director.  Centers 

for  Disease  Control  and  Prevention 
Advisorv  Council  for  the  Elimination  of 

Tuberculosis 
Board  of  Scientific  Counselors.  .Agency  for 

Toxic  Substances  and  Disease  Registry 
Board  of  Scientific  Counselors.  .National 

Center  for  Infectious  Diseases 
Board  of  Scientific  Counselors.  National 

Institute  for  Occupational  Safetv  and 

Health 
Breast  and  Cer\'ical  Cancer  Early  Detection 

and  Control  .advison.  Committee 
CDC  Advisor>-  Committee  on  the  Prevention 

of  HIV  Infection 
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Citi/ens  Advisory'  Committee  on  Public 

Health  Service  Activities  and  Research  at 

Department  of  Energy  Sites:  Hanford 

Health  Effects  Subcommittee 
Citizens  Advisory  Committee  on  Public 

Health  Service  Activities  and  Research  at 

Department  of  Energy  Sites:  Savannah 

River  Site 
Clinical  Laixiratory  Improvement  Advisory 

flommittee 
DiSRase,  Di.sability   and  Injuiy  Prevention 

and  Control  Specidl  Emphasis  Panel 
Hanford  Thyroiii  Morbidity  Study  .advisory 

Committee 
Hospital  Infection  Control  Practices  Advisory 

Committee 
Injury  Research  Grant  Review  Qimmittee 
Interagenrv  Committee  on  Smoking  and 

Health 
Mine  Health  Research  Advisory  Committee 
National  Committee  on  Vital  and  Health 

Statistics 
Satetv  and  Occupational  Health  Study 

Section 
lechnicai  Advisory  Committee  for  Diabetes 

Translation  and  Community  Control 

Programs 
Workers'  Family  Protection  Task  Force 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  LM  133,  Madison 
Building,  101  Independence  Avenue. 
SE,  Washington.  DC  20540-4760, 


telephone  202/707-5690.  Additionally, 
on  weekdays  between  8  a.m.  and  4:30 
p.m.,  copies  will  be  available  for 
inspection  at  the  Centers  for  Disease 
Control  and  Prevention  (CDC). 
Committee  Management  Office.  4 
Executive  Park  Drive.  Suite  1117, 
Atlanta,  Georgia  30329.  telephone  404/ 
639-6389.  Copies  may  also  be  obtained 
by  writing  to  the  Centers  for  Disease 
Control  and  Prevention  (CDC). 
Committee  Management  Office  M/S  E- 
72,  1600  Clifton  Road.  NE.  Atlanta, 
Georgia  30333. 

Dated:  April  23.  1996. 
Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and* 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
jKR  Doc.  96-10476  Filed  4-26-96;  8:45  ami 

BILUNG  CODE  41«0-1»-M 


Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request;  Proposed 
Projects 

Title:  Refugee  Assistance-by- 
Nationality  Report— ORR-10. 

Annual  Burden  Estimates 


OMB  No.:  0970-0044. 

Description:  The  Office  of  Refugee 
Resettlement  uses  the  ORR-10  (Refugee 
Assistance-by-Nationality  Report)  to 
collect  information  about  refugee  receipt 
of  public  assistance.  Section  412(a)(3)  of 
the  Immigration  and  Nationality  Act 
requires  ORR  to  compile  and  maintain 
data,  by  State  of  residence  and 
nationality,  on  the  number  of  refugees 
receiving  cash  or  medical  assistance.  To 
satisfy  this  requirement,  ORR  requires 
each  State  that  participates  in  the 
Refugee  Resettlement  program  to 
enumerate,  by  nationality,  its  refugee 
caseload  of  Refugee  Cash  Assistance 
(RCA)  and  Refugee  Medical  Assistance 
(RMA)  as  of  June  30  of  each  year.  ORR 
then  consolidates  all  responses  and 
reports  these  data  in  Appendix  A  of  the 
annual  Report  to  Congress. 

Program  managers  use  data  on  public 
assistance  utilization  by  nationality 
groups  to:  (1)  Plan  employment  services 
for  refugee  populations,  (2)  gauge  the 
relative  need  for  specialized  services  of 
different  refugee  populations  in 
different  areas  of  the  country,  and  (3) 
determine  whether  newly  arriving 
populations  have  adjusted  to  the 
American  economy. 

Respondents:  State  Governments. 


Instrument 


Number  of 
respondents 


ORR-10 


50 


Number  of 
responses 
per  re- 
spondent 


1 


Average 

burden 

hours  per 

respondent 


.417 


Total  bur- 
den hours 


135.8 


Estimated  Total  Annual  Burden  Hours:  135.8 


In  compliance  with  the  requirements 
of  Section  3506(c)(2KA)  of  the 
Paperwork  Reduction  Act  of  1995,  tho 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  ubtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services. 
Division  of  Information  Resource 
Management  Services.  370  L'Enfant 
Promenade.  S.VV..  Washington.  D.C. 
20447,  Attn:  .ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  title. 

In  addition,  requests  fur  copies  may 
be  made  and  comments  forwarded  to 
the  Reports  Clearance  Officer  over  the 
Internet  by  sending  a  message  to 
rkatson@acf.dhhs.gov.  Internet  messages 
must  be  submitted  as  an  ASCII  file 


without  special  characters  or 
encryption. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
oi  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  April  22.  1996. 
Roberta  Katson, 

Director.  Division  of  Information  Resource 

Management  Services. 

[PR  Doc.  96-10531  Filed  4-26-96;  8:45  am] 

BILUNG  CODE  4184-01-M 


Proposed  Information  Collection 
Activity;  Comment  Request;  Proposed 
Projects 

Title:  Refugee  State-of-Origin  Report. 

OMB  No.;  0970-0043 

Description:  The  information 
collection  of  the  ORR-11  (Refugee  State- 
or-Origin  Report)  is  designed  to  satisfy 
the  statutory  requirements  of  the 
Immigration  and  Nationality  Act. 
Section  412(a)(3)  of  the  Act  requires 
ORR  to  compile  and  maintain  data  on 
the  secondary  migration  of  refugees 
within  the  United  States  after  arrival. 

In  order  to  meet  this  legislative 
requirement,  ORR  requires  each  State 
participating  in  the  Refugee 
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Resettlement  Program  to  submit  an 
annual  report  wnth  a  count  of  the 
number  of  refugees  receiving  cash  and 
medical  assistance  or  social  services 
who  were  initial  resettled  in  another 
State.  The  State  does  this  by  counting 
the  number  of  refugees  with  social 
security  numbers  indicating  residence 


in  another  State  at  the  time  of  arrival  in 
the  U.S.  (The  first  three  digits  of  the 
social  security  number  indicate  the 
State  of  residence  of  the  applicant.) 
Data  submitted  by  the  States  are 
compiled  and  analyzed  by  the  ORR 
statistician,  who  then  prepares  a 
summary  report  which  is  included  in 
ORR's  annual  Report  to  Congress.  The 


primary  use  of  the  data  is  to  quantify 
and  analyze  refugee  secondary 
migration  among  the  50  States.  ORR 
uses  these  data  to  adjust  its  refugee 
arrival  totals  for  each  State  in  order  to 
calculate  the  social  services  allocation 
formula. 

Respondents:  State  Governments 


Instrument 


Number  of 
respondents 


Number  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


Total  bur- 
den hours 


ORR-1 1 


50 


1 


.434 


217 


Estimated  Total  Annual  Burden  Hours:  217. 


In  compliance  writh  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services. 
Division  of  Information  Resource 
Management  Services.  370  L'Enfant 
Promenade,  S.W..  Washington,  D.C. 
20447.  Attn;  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  title. 

In  addition,  requests  for  copies  may 
be  made  and  comments  forwarded  to 
the  Reports  Clearance  Officer  over  the 
Internet  by  sending  a  message  to 
rkatson@acf.dhhs.gov.  Internet  messages 
must  be  submitted  as  an  ASCII  file 
without  special  characters  or 
encryption. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  April  22,  1996. 
Roberta  Katson,  " 

Director.  Division  of  Information  Resource 
Management  Sen-ices. 

|FR  Doc.  96-10532  Filed  4-26-96;  8:45  am] 
BILUNG  CODE  41S4-01-M 


Food  and  Drug  Administration 
[Docket  No.  930-0025] 

Target  Animal  Safety  and  Drug 
Effectiveness  Studies  for  Anti- 
■Microbial  Bovine  Mastitis  Products; 
Guidance  Document;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMIIARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  revised  guidance 
document  entitled  "Target  Animal 
Safety  and  Drug  Effectiveness  Studies 
for  Anti-Microbial  Bovine  Mastitis 
Products  (Lactating  and  Non-lactating 
Cow  Products)"  prepared  by  the  Center 
for  Veterinary  Medicine  (CVM).  This 
guidance  document  serves  to  interpret 
statutory  and  regulatory  requirements 
and  outlines  general  procedures  for 
conducting  evaluations  for  anti- 
microbials being  considered  for 
approval. 

DATES:  Written  comments  on  the 
guidance  document  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  revised  guidance 
document  entitled,  "Target  Animal 
Safety  and  Drug  Effectiveness  Studies 
for  Anti-Microbial  Bovine  Mastitis 
Products"  to  the  Communications  and 
Education  Branch  (HFV-12),  Center  for 
Veterinary  Medicine.  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594-1755. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 


requests.  Submit  written  comments  to 
the  Dockets  Management  Branch  (HF,^- 
305).  Food  and  Drug  Administratim 
12420  Parklawn  Dr..  rm.  1-23 
Rockville.  MD  20857.  Requests  and 
comments  should  be  identified  witl,  ttie 
docket  number  found  in  brackets  r  'he 
heading  of  this  document  A  copy  o-  le 
guidance  document  and  received 
comments  may  be  seen  at  the  Docket- 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nat)a  K.  Das.  Center  for  Veterinary 
Medicine  (HF\'-133),  Food  and  Drug 
Administration.  7500  Standish  PI 
Rockville.  MD  20855,  301-594-1659 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  the 
revised  guidance  document  entitled 
"Target  Animal  Safety  and  Drug 
Effectiveness  Studies  for  Anti-Microbial 
Bovine  Mastitis  Products  (Lactating  and 
Non-lactating  Cow  Products)*  prepared 
bv  CVM.  The  guidance  document  is 
intended  to  be  used  by  the 
pharmaceutical  industry  for  information 
regarding  the  types  of  data  that  will 
demonstrate  that  an  anti-microbial 
mastitis  product  is  safe  and  effective  for 
both  lactating  and  non-lactating  cows 
In  the  Federal  Register  of  February  10. 
1993  (58  FR  7893),  FDA  issued  a  notice 
of  availability  of  the  CVM  draft 
guideline  entitled  "Guideline  for  Target 
Animal  and  Human  Food  Safety,  Drug 
Efficacy.  Environmental  and 
Manufacturing  Studies  for  Anti- 
Infective  Bovine  Mastitis  Products." 
Comments  by  interested  persons  were 
requested. 

In  response  to  the  February  19.  1993. 
notice,  the  Animal  Health  Institute 
(AMI)  notified  CVM.  by  letter  dated  lune 
28,  1993,  of  Its  intent  to  form  a  working 
group,  the  Dairy  Industry  Consortium 
(DlC).  to  address  the  draft  CVM 
guideline  "Guideline  for  Target  .\nimal 
and  Human  Food  Safety.  Drug  Efficacy, 
Environmental  and  Manufacturing 
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Studies  for  Anti-Infective  Bovine 
Mastitis  Products."  Comments  and 
alternative  proposals  from  the  AHI/DIC 
were  forwarded  to  FDA/CVM  in  a  letter 
dated  May  24.  1994 

Because  AHI/DIC  put  forth  extensive 
complex  scientifir  romments.  C\'Ni 
agreed  to  participate  in  a  workshop  to 
further  discuss  and  clarif>'  the  AHI/DIC 
comments.  FD.-\/f^VM  representatives 
participated  in  the  workshop,  which 
was  held  on  lune  2.  1994,  in  Alexandria, 
VA.  The  objective  of  this  workshop  was 
to  hold  a  public  meeting  to  allow  for  the 
discussion  of  .AHI/DIC  comments.  The 
draft  guideline  was  discussed  at  the 
workshop  In  a  letter  dated  July  14, 
1994.  AHl  circulated  minutes  of  the 
workshop  to  all  attendees,  In  a  letter 
dated  August  11,  1994.  CV'M  provided 
comments  on  the  July  14.  1994,  AHI 
minutes  of  the  workshop.  As  a  result  of 
CVM's  romments.  a  subsequent  meeting 
was  held  on  September  23,  1994. 
between  representatives  of  FDA/C\^ 
and  .AHI/DIC  to  clarify  scientific  points 
madd  in  the  minutes  of  the  workshop. 

No  other  comments  on  that  draft 
guideline  were  received  by  the  agency 
The  comments  on  the  draft  guideline 
from  AHI/DIC  are  discussed  below : 

1.  General  Issues 

It  was  recommended  that  the  final 
guidance  document  encompass  only  the 
efficacy  and  target  animal  safety  of  anti- 
infective  bovine  mastitis  products.  The 
draft  guideline  provided  a  discussion  on 
other  components  of  the  new  animal 
drug  application  (NADA). 

CVM  concurs  with  this  comment.  The 
guidance  document  will  mainly  address 
efficacv  and  target  animal  safety.  Other 
components  of  the  NADA  will  be 
addressed  under  separate  guidance 
documents  (eg.,  environmental 
assessment  and  manufacturing). 

2.  Enrollment  in  Study  forCUnical 
Infectious  Mastitis 

It  was  rer:ommended  that  the 
enrollment  of  a  clinical  mastitis  case  in 
an  efficacv  study  include  the  presence 
of  abnormal  rnilk  and/or  udder  clinical 
signs  at  enrollment  as  the  primary 
element.  The  presence  of 
microorganisms  should  be  strictly 
secondary.  The  experimental  unit 
should  be  the  lactating  dairy  cow  with 
chnical  mastitis  (abnormal  milk  and/or 
uddfr  clinical  signs).  For  future  clinical 
studies,  onlv  cows  with  a  single  quarter 
with  clinical  mastitis  should  be 
enrolled,  CVM  should  use  this  single 
quarter  data  base  to  infer  efficacy  to  all 
cows  with  mastitis  in  one  or  more 
quarters.  The  diagnosis  of  clinical 
mastitis  should  be  the  only  signalment 
needed  for  enrollment  in  the  study. 


Prior  to  treatment,  single  samples  for 
microbiologic  and  somatic  cell  count 
(SCC)  assessment  should  be  obtained. 
Only  the  single  affected  quarter  wrill  be 
treated.  Any  cow  developing  mastitis  in 
additional  quarters  during  her 
enrollment  should  be  dropped  from  the 
study  and  not  considered  failure.  Cows 
requiring  and/or  receiving  treatment  in 
an  additional  mastitic  quarter  should  be 
excluded  from  consideration  in  the 
study.  Only  clinical  cases  of  mastitis  in 
which  a  mastitis  pathogen  is  isolated  in 
the  pretreatment  sample  should  be  used 
to  calculate  cure  rate.  It  should  be 
necessary  to  submit  to  CVM  the  pre  and 
posttreatment  bacteriological  culture 
data  from  those  cows  that  were  initially 
enrolled  in  the  study  but  subsequently 
cultured  negative  on  the  pretreatment 

sample. 

CVM  agrees  with  these  comments. 
The  guidance  document  has  been 
revised  to  reflect  these  comments. 

3.  Definition  of  Cure 

It  was  recommended  that  the 
definition  of  cure  should  include  two 
parts,  a  clinical  portion  and  a 
bacteriological  portion.  The  current 
definition  of  cure  lacks  the  clinical 
assessment.  The  cure  should  be  assessed 
between  14  and  28  days  posttreatment 
based  on  the  negative  control  study 
design.  Clinically,  a  cured  quarter 
should  have  normal  milk  and  no 
clinical  signs  of  mastitis  in  that  quarter. 
Microbiologically.  the  mastitis  pathogen 
isolated  in  the  pretreatment  sample 
should  be  absent  from  two 
posttreatment  test  samples.  A  minimum 
of  two  single  microbiology  test  samples 
should  be  obtained  at  least  5  days  apart 
during  the  assessment  period  (14  to  28 
days  posttreatment).  Two  single  SCC 
samples  should  be  obtained  at  the  same 
time.  SCC  should  not  be  used  in  the 
determination  of  cure  for  the  individual 
cow  SCC  results  should  only  be  used  as 
a  check  of  the  numerical  trend  between 
the  means  of  SCC  for  "cured"  and  "not- 
cured"  cows  within  each  treatment 
group  to  determine  if  other  studies  are 
needed  for  inflammation  and  safety. 

CVM  agrees  with  the  proposed 
definition  of  cure.  The  guidance 
document  has  been  revised  to  reflect 
these  comments. 

4.  Enrollment  in  Study  for  Subclinical 
Mastitis 

It  was  recommended  that  all  new  anti- 
infective  products  for  mastitis  in  the 
lactating  dairy  cow  must  show  efficacy 
for  clinical  mastitis.  No  new  product 
should  be  licensed  with  subclinical  data 
as  in  the  old  guidelines.  CVM  should 
consider  alternative  approaches  with 
adequate  justification.  To  obtain  a 


subclinical  indication,  additional 
subclinical  data  should  be  required. 
With  acceptable  clinical  mastitis 
efficacy  results,  the  subsequent 
subclinical  mastitis  study  should 
require  that  the  new  therapy 
demonstrate  efficacy  but  at  a  lower 
probability  level  (p<0.10).  This  should 
require  fewer  cows  to  be  necessary  for 
the  subclinical  study  because 
elimination  of  the  pretreatment 
pathogen  is  required  in  the  clinical 
study.  Subclinical  trial(s)  should  select 
cows  with  a  positive  quarter,  thus  fewer 
cows  may  be  needed.  The  subclinical 
study  should  be  a  randomized  study. 
Prior  to  treatment,  two  single 
microbiology  and  SCC  samples  should 
be  obtained  at  a  24-hour  interval.  At  14 
to  28  days  posttreatment,  two  single 
microbiologic  and  SCC  samples  should 
be  obtained  at  least  5  days  apart.  In  the 
subclinical  study,  only  one  queuter  from 
any  cow  would  be  treated.  For  cows 
infected  in  multiple  quiurters,  the 
quarter  to  be  treated  would  be  randomly 
selected.  The  other  quarters  would  not 
be  treated.  If  additional  quarters  of 
clinical  mastitis  requires  additional 
treatment,  the  cow  would  be  ineligible 
for  inclusion  in  the  study.  Definition  of 
cure  for  the  subclinical  study 
constitutes  the  elimination  of  the 
bacteria  isolated  in  both  pretreatment 
samples.  SCC  results  should  be  used 
similarly  in  subclinical  studies  as  for 
clinical  studies  to  detect  changes  and 
perhaps  indicate  possible  safety 
problems.  Products  with  acceptable 
efficacy  data  from  both  clinical  and 
subclinical  studies  should  receive  the 
following  indication:  "Effective  for  the 
treatment  of  clinical  and  subclinical 
mastitis  caused  by*  *  *". 

CVM  agrees  with  these  comments. 
The  guidance  document  has  been 
revised  to  incorporate  these  comments. 


5.  Design  of  Field  Studies 

It  was  recommended  that  clinical 
efficacy  studies  would  be  multilocation/ 
muhiherd  studies.  CVM  should 
eliminate  the  requirement  that  a  study 
herd  must  have  a  20  percent  incidence 
of  clinical  mastitis  to  participate.  Herds 
participating  in  a  clinical  study  should 
have  a  sufficient  number  of  clinical 
mastitis  cases  to  fill  an  adequate  number 
of  blocks.  Obtaining  an  adequate 
number  of  pathogens  may  involve 
multiple  locations  to  fulfill  the  number 
needed  for  each  block  within  the  study. 
In  the  clinical  study,  the  distribution  of 
mastitis  pathogens  from  the  study 
should  be  utilized  to  determine  the  label 
efficacy  statement.  An  example  for  an 
effective  antibiotic  for  staph  and  strep 
mastitis  pathogens  would  be: 


"Effective  for  the  treatment  of  clinical  i 
subclinical  mastitis  caused  by 
Staphylococcus  species  such  as 
Staphylococcus  aureus,  and  Streptococcus 
species  such  as  Streptococcus  agalactiae. 
Streptococcus  uberis." 

This  would  eliminate  the  need  in  a 
clinical  study  to  enroll  100  clinical 
cases  per  pathogen  per  treatment  group. 
The  study  would  need  to  demonstrate 
adequate  power  to  detect  an  overall 
treatment-cure  rate  above  that  of  the 
imtreated  control  group.  This  would 
take  into  account  spontaneous  cure 
rates. 

CVM  considered  the  above  comments 
and  has  revised  the  guidance  doctmient 
accordingly  in  light  of  CVM's  position 
on  this  issue.  CVM  believes  that  imder 
current  regulations,  use  of  positive 
control  studies  are  permitted,  however, 
CVM  is  trying  to  determine  what 
constitutes  "efficacy  threshold."  CVM 
would  still  require  a  negative  controlled 
study  in  order  to  separate  the 
spontaneous  cure  rate  from  the  cure  rate 
attributable  to  the  drug.  If  a  sponsor  is 
considering  a  positively  controlled 
study,  the  sponsor  should  provide  a 
basis  for  the  need  to  have  such  a  study, 
and  thus  be  exempted  from  this 
standard.  It  shoiUd  be  discussed  with 
and  approved  by  CVM  prior  to  the 
study.  The  design  of  the  positively 
controlled  study  needs  to  be  such  that 
depending  an  the  spontaneous  ctire 
rates,  the  study  would  detect  an  overall 
cure  rate  for  the  treatment  group  of  65 
to  70  percent  per  pathogen. 

6.  Minimum  Inhibitory  Concentration/ 
Pharmacokinetic  Data  (MIC/PK  Data) 

The  comment  stated  that  utiUzation  of 
MIC/PK  data  for  intramammary /mastitis 
products  is  still  in  the  scientific 
discovery  stage.  The  basis  for  correlating 
milk  residue/efficacy/MIC  data  to  draw 
a  reasonable  scientific  conclusion  is 
imavailable. 

CVM  agrees  with  the  above  comment, 
however,  the  use  of  MIC/PK  data  for 
intramammary  products  should  be 
addressed  when  CVM  considers  the 
flexible  labeling  issues  and  should  not 
be  addressed  in  this  current  anti- 
infective  bovine  mastitis  dnig  guidance 
dociunent. 

7.  Non-lactating  Treatment  and 
Prevention  Products 

The  comment  stated  that  separate 
studies  would  be  necessary  to  obtain  a 
treatment  and  prevention  label  claim. 

CVM  agrees  with  the  comment  and 
has  revised  the  draft  guidance  to 
indicate  that  separate  studies  would  be 
necessary  to  obtain  a  treatment  and 
prevention  label  claim  for  use  in  the  dry 
cow.  For  the  prevention  claim,  the 


sponsor  would  need  to  establish, 
through  a  negative  controlled  group,  the 
new  infection  rate  (estimates  are 
approximately  2  to  3  percent)  and 
demonstrate  at  least  a  50  percent 
reduction  in  the  rate  of  new  infiections. 
The  criteria  for  defining  a  cure  is  as  for 
clinical  mastitis  in  the  lactating  cow, 
i.e.,  no  clinical  signs  and  negative 
culture  at  time  of  freshening. 

Guidelines  are  generally  issued  under 
§§  10.85(a)  and  10.90(b)  (21  CFR 
10.85(a)  and  10.90(b)).  The  agency  is 
now  in  the  process  of  revising 
§§  10.85(a)  and  10.90(b).  Therefore,  this 
guidance  dociunent  is  not  being  issued 
under  §§  10.85(a)  and  10.90(b),  and  it 
does  not  bind  the  agency,  and  does  not 
create  or  confer  any  rights,  privileges,  or 
benefits  for  or  on  any  person.  However, 
it  represents  the  agency's  current 
thinking  on  this  issue.  A  person  may 
follow  &e  guidance  document  or  may 
choose  to  follow  alternative  procedures 
or  practices.  If  a  person  chooses  to  use 
alternate  procedures  or  practices,  that 
person  may  wish  to  discuss  the  matter 
with  FDA/CVM  to  prevent  an 
expenditiue  of  money  and  effort  on 
activities  that  may  later  be  determined 
to  be  unacceptable.  \Vhen  a  guidance 
document  states  a  requiremrait  imposed 
by  statute  or  regulation,  however,  the 
requirement  is  law  and  its  force  and 
e^ct  are  not  changed  in  any  way  by 
virtue  of  its  inclusion  in  the  guidance 
document. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  document.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individiials  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foxmd  in 
brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  April  23, 1996. 
WiUiam  K.  HubtMrd, 
Association  Commissioner  for  Policy 
Coordination.  ~^ 

[PR  Doc.  96-10485  Filed  4-26-96:  8:45  am] 
an  UNO  cooc  4iafr-«i-F 


[DoctotNa»3F^)10?] 

Ciba-Qeigy  Corp.;  Withdrawal  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  3B4361),  filed  by  Ciba-Geigy 
Corp.,  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
safe  use  of  the  reaction  product  of  4,4'- 
isopropyUdenediphenol- 
epichlorohydrin  resin,  4,4'- 
isopropylidenediphenol  bis|(2- 
glycidyloxy-3-n-butoxy)-l -propyl  ether], 
and  4,4'-isopropylidenediphenol  as  a 
component  of  coatings  for  food-contact 
use. 

FOR  FURTHER  INFORMATION  COtfTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Appbed  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  In  8  notice 
published  in  the  Federal  Kegiater  of 
April  19, 1993  (58  FR  21173).  FDA 
aimounced  that  a  food  additive  petition 
(FAP  3B4361)  had  been  filed  by  Qba- 
Geigy  Corp.,  Seven  Skyline  Dr.. 
Hawthorne,  NY  10532-2188.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300)  to  provide  for  the  safe  use 
of  the  reacticm  product  of  4.4'- 
isopropylidenediphenol- 
epichlorohydrin  resin,  4,4'- 
isopropylidffiiediphenol  Ih8((2- 
glycidyloxy-3-n-butoxy)-l-propyl  ether], 
and  4,4'-isopropylidenediphenol  as  a 
component  of  coatings  for  food-contact 
use.  Qba-Geigy  Corp.  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7) 

Dated:  April  10.  1996. 
Alan  M.  Rulis, 

Director,  Office  ofPiemarket  Approval, 
Cento' for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-10547  Filed  4-26-96;  8:45  am] 
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1996  Qana  Therapy  Confaranco: 
Davalopmant  and  Evaluation  of  Phaaa 
I  Producta  and  Workahop  on  Vactor 
Davalopmant;  Notica  of  PuMIc 
Confaranca 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  conference. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  conference  entitled  "1996  Gene 
Therapy  Conference:  Development  and 
Evaluation  of  Phase  I  Products  and 
Workshop  on  Vector  Development." 
The  objective  of  this  conference  is  to 
educate  investigators  on  the 
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investigational  new  drug  (IND)  process, 
points-to-consider  documents,  resources 
available  from  the  National  Institutes  of 
Health  (NIH)  to  bring  gene  therapy  from 
the  research  laboratory  to  clinical  trials, 
and  to  conduct  a  series  of  workshops  on 
various  issues  concerning  the 
development,  production,  and  use  of 
viral  vectors  for  gene  therapy.  FDA 
believes  that  the  conference  will  benefit 
interested  parties,  including  industry, 
NIH,  and  FDA,  involved  in  this  rapidly 
advancing  and  changing  field  of  gene 
therapy. 

DATES:  The  public  conference  will  be 
held  on  Thursday  and  Friday,  July  11 
and  12,  1996.  8  a.m.  to  5  p.m. 
Preregistration  is  requested  by  June  28, 
1996.  Registration  will  be  held  on  both 
days  from  7:30  a.m.  to  8  a.m. 
ADDRESSES:  The  public  conference  will 
be  held  at  NIH,  Bldg.  45,  Natcher 
Auditorium,  9000  Rockville  Pike, 
Bethesda.  MD.  There  is  no  registration 
fee.  For  a  complete  description  of  the 
conference,  agendas,  speakers,  and 
session  chairs  check  the  FDA  Biologies 
Home  Page  at  http://www.fda.gov/cber/ 
cberftp.html.  The  home  page  will  be 
updated  as  the  conference  gets  closer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  information  on  registration: 
Margaret  Fanning,  NQ-FCRDC, 
P.O.  Box  B,  Frederick,  MD  21702- 
1201.  301-846-5865,  or  FAX  301- 
846-5866. 
Regarding  information  on  the 
conference  agenda:  Bette  A. 
Goldman,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
500).  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  301- 
594-2860. 
SUPPLEMENTARY  INFORMATION:  Gene 
therapy  is  a  dynamic  and  rapidly 
advancing  field  of  scientific  study.  The 
purpose  of  this  conference  is  twofold. 
On  July  11.  1996,  FDA  hopes  to  provide 
the  gene  therapy  community  with  an 
education  and  understanding  of  the  IND 
review  process.  Many  academic 
investigators  and  researchers  involved 
in  the  research  and  development  of  gene 
therapies  are  not  familiar  with  the 
regulatory  process  for  the  review  of 
IND's.  This  lack  of  knowledge  of  the 
IND  process  may  decrease  the  efficiency 
of  pre-IND  meetings  and  increase  the 
review  burden  on  FDA  staff.  In  order  to 
address  this  problem,  the  conference 
will  include  a  description  of  the  IND 
process,  the  use  of  "points-to-consider" 
and  guideline  documents,  and  resources 
available  from  NIH  to  bring  gene 
therapy  from  the  research  laboratory  to 
clinical  trials.  On  July  12.  1996.  the 
conference  will  serve  as  an  opportunity 
for  FDA  to  heai  concerns,  issues,  and 


ideas  from  the  gene  therapy  community. 
There  will  be  presentations  of  the 
available  scientific  data  fit)m  various 
groups,  followed  by  discussions,  in 
order  to  improve  understanding  of 
scientific  issues  that  are  the  foundation 
of  regulatory  guidelines.  Breakout 
sessions  will  address  the  following: 
Adenoviral  vectors,  ancillary  products, 
facilities  and  manufactiuing. 
information  on  getting  started  in  gene 
therapy  development,  retroviral  vectors, 
pharmacology,  toxicology,  and  the 
development  of  new  vector  systems. 

The  information  obtained  fit>m  this 
conference  may  assist  in  the 
development  of  future  scientific  and 
regulatory  policy  or  guidance. 

Dated:  April  19, 1996. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[PR  Doc.  96-10484  Filed  4-26-96;  8:45  am] 
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HMlth  RMourcos  and  ServicM 
Administration 

Program  Announcement  and  Proposed 
Project  Requirements  and  Review 
Criteria  for  Cooperative  Agreements 
for  Partnersliips  for  Health  Professions 
Education  for  Fiscai  Year  1996 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1996  Cooperative  Agreements 
for  Partnerships  for  Health  Professions 
Education.  This  model/demonstration 
program  will  be  jointly  funded  under 
sections  738(b)  (Minority  Faculty 
Fellowship  Program).  739  (Centers  of 
Excellence  in  Minority  Health 
Professions  Education),  and  740  (Health 
Careers  Opportunity  Program)  of  the 
Public  Health  Service  Act.  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.  L. 
102-408,  dated  October  13, 1992.  The 
goal  of  this  program  is  to  establish  and 
test  a  comprehensive  model  program  in 
a  geographically  defined  area  (e.g., 
region,  state,  metropolitan  or  rural  area), 
that  incorporates  a  variety  of 
educational  and  community-based 
entities  in  a  formal  continuum  of 
activities  to  increase  the  number  and 
quality  of:  (1)  Minority  and 
disadvantaged  health  professionals  to 
provide  health  services  to  underserved 
populations  and  (2)  minority  faculty 
serving  in  health  professions  schools. 
No  comprehensive  model  currently 
exists. 


Iflnionale 

The  rationale  for  conducting  this 
model  project  is  to: 

1.  Test  the  feasibility  and 
effectiveness  of  executing  a 
comprehensive  program  in  a  defined 
geographic  area,  which  encompasses  a 
dynamic  coordinated  educational 
continuum  designed  to  increase  the 
number  and  quality  of  minority/ 
disadvantaged  health  professionals  and 
minority  faculty  for  health  professions 
schools.  This  program  includes  formal 
linkages  among  several  community- 
based  entities  and  educational 
institutions. 

2.  Compare  performance  outputs  of  a 
comprehensive  approach  versus  the 
output  of  several  independent  projects 
operating  in  a  defined  geographic  area 
as  is  currently  practiced. 

3.  Assess  the  cost  effectiveness  of  a 
comprehensive  model  versus  a  multiple 
independent  projects  approach  (testing 
the  hypothesis  that  approximately  one 
third  of  the  costs  for  personnel  and 
overhead  expenditures  would  be  saved 
through  a  comprehensive  administrative 
infrastructure). 

4.  Determine  the  potential  for  several 
community  and  educational  entities 
forming  a  unified,  effective,  multi- 
dimensional, comprehensive 
educational  continuum  under  the 
umbrella  of  a  single  lead  institution. 

5.  Test  the  relative  soundness  of  a 
cooperative  comprehensive  approach 
versus  that  of  several  projects  acting 
independently.  This  would  faciUtate 
tracking,  monitoring  and  retaining 
targeted  individuals  through  the 
educational  pathway  to  become  health 
professionals  and/or  faculty  in  health 
professions  schools. 

This  program  announcement  is 
subject  to  reauthorization  of  the 
legislative  authorities  and  to  the 
appropriation  of  funds.  Applicants  are 
advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should 
authority  and  funds  become  available 
for  this  purpose,  they  can  be  awarded  in 
a  timely  fashion  consistent  with  the 
needs  of  the  program  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  year.  At  this  time, 
given  a  continuing  resolution  and  the 
absence  of  FY  1996  appropriations  for 
title  VII  programs,  the  amount  of 
available  funding  for  this  specific 
cooperative  agreement  cannot  be 
estimated. 

Purpose 

The  purposes  of  this  program  are  to: 
(1)  Assist  schools  in  supporting 
programs  of  excellence  in  health 
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professions  education  for  minority 
students,  (2)  assist  individuals  from 
disadvantaged  backgrounds  to 
undertake  education  to  enter  and 
graduate  from  a  health  professions 
school  and  (3)  to  assist  schools  in 
increasing  the  number  of 
underrepresented  minority  faculty 
members  at  such  schools.  Applicants 
are  required  to  meet  the  statutory 
requirements  identified  in  sections 
738(b),  739,  and  740.  Definitions 
regarding  each  of  these  programs  have 
been  published  at  60  FR  62097,  dated 
December  4, 1995.  In  addition, 
applicants  must  meet  the  requirements 
of  regulations  as  set  forth  in  42  CFR  part 
57,  subparts  S  and  V.  Appficants  may 
request  funding  for  up  to  three  years.  In 
making  awards,  consideration  will  be 
given  to  an  equitable  geographic 
distribution  of  projects. 

Eligibility 

AppUcants  eligible  to  apply  for  this 
model/demonstration  program  are 
accredited  schools  of  allopathic 
medicine,  osteopathic  medicine, 
dentistry,  pharmacy,  public  health, 
veterinary  medicine,  optometry,  allied 
health,  chiropractic,  podiatric  medicine, 
clinical  psychology,  health 
administration  and  other  public  or 
private  nonprofit  health  or  education 
entities  located  in  a  State  as  defined  in 
section  799. 

Proposed  Project  Requirements 

The  following  project  requirements 
are  proposed: 

1.  The  Partnerships  for  Health 
Professions  Education  cooperative 
agreement  is  to  include  efforts  to 
increase  the  numbers  and  quality  of: 

(a)  Minority  and  disadvantaged  health 
professionals  who  provide  health 
services  to  underserved  populations  and 

(b)  Minority  faculty  serving  in  health 
professions  schools. 

This  would  be  accomplished  through 
comprehensive  geographically  defined 
cooperative  initiatives  involving  several 
educational  and  community-based 
institutions  and  organizations. 
Specifically,  the  project  is  to  establish 
and  test  a  model  comprehensive 
program  in  a  defined  geographic  area 
(e.g.  region,  state,  metropoUtan  or  rural 
area).  "Hie  project  would  bring  together 
a  variety  of  educational  and  community 
entities  into  a  formal  educational 
continuum  that  addresses: 

(a)  The  needs  of  minority  and 
disadvantaged  students  through 
graduation  bom  a  health  professions 
school,  and 

(b)  Junior  minority  faculty  aspiring  to 
senior  faculty  positions  in  health 
professions  schools. 


2.  The  proposed  model  must 
encompass  formulation  of  academic- 
community  educational  partnerships 
including: 

(a)  Formal  linkages  among  health 
profession  and  prehealth  profession 
schools,  where  both  have  strong 
histories  and  estabUshed  administrative 
infiBstructures  for  addressing  the  types 
of  purposes  proposed  in  this  model 
program; 

(b)  Linkages  among  health  professions 
schools  and  community  based  health 
care  entities  serving  imderserved 
populations.  This  would  allow  targeted 
health  professions  school  students  to  be 
offered  experiences  in  the  delivery  of 
health  services  in  community-based 
facilities  located  at  sites  remote  from  the 
institution;  and 

c.  Consortium  arrangements  (where 
appropriate)  among  participating  health 
professions  schools. 

4.  The  Partnerships  for  Health 
Professions  Education  Programs  shall, 
for  a  geographically  prescribed  area 
establish: 

(a)  An  educational  and  non- 
educational  support  system  designed  to 
improve  the  quaUty  of  the  minority 
applicant  pool  involving  preliminary 
education,  facilitating  entry  (including 
post  baccalaureate  projects  where 
appropriate)  and  retention  activities  at 
the  health  professions  school  level. 
There  should  be  an  uninterrupted 
continuum  to  assist  students  through 
graduation  from  a  health  professions 
school.  This  would  be  accompUshed 
through  development  and 
implementation  of  activities  related  to 
all  the  purposes  identified  in  sections 
738(b).  739,  and  740  of  the  PHS  Act. 

(b)  Minority  faculty  development 
initiatives  designed  to  recruit  and 
provide  a  formal  structured  program  of 
preparation  in  such  areas  as  pedagogical 
skills,  program  administration,  grant 
writing  and  publication  skills,  research 
methodology,  development  of  research 
proposals  and  community  service 
abilities  under  a  senior  faculty  mentor. 
It  should  involve  pre-faculty 
appointment,  faculty  fellowship 
opportunities  and  retention  for  junior 
minority  faculty  in  health  professions 
schools; 

(c)  Information  resources  and 
curricula  addressing  minority  health 
issues  and  clinical  education  at 
commimity  based  sites  remote  from  the 
health  professions  school  that 
predominantly  serve  underserved 
populations;  and 

(d)  Faculty  and  student  research  on 
health  issues  particularly  affecting 
minority  groups. 

5.  Measurable,  outcome  oriented  and 
time  framed  performance  outcome 


standards  will  be  used  to  evaluate  the 
project. 

6.  All  award  recipients  must  agree  to 
maintain  institutional  expenditures  of 
non-Federal  funds  in  an  amount  not  less 
than  the  previous  fiscal  year. 

7.  Pro-am  activities  and  experiences 
related  to  the  establishment  of  the 
Partnerships  for  Health  Professions 
Education  Program  must  be  documented 
in  a  format  that  would  allow  for  future 
dupUcation  by  other  institutional 
organizations. 

Substantial  Federal  Programmatic 
Involvement 

It  is  anticipated  that  the  Federal 
government  will  have  substantial 
programmatic  involvement  with  the 
planning,  development  and 
administration  of  the  Partnerships  for 
Health  Professions  Education  Program 
and  its  outputs  by: 

1.  Providing  technical  assistance, 
guidance  and  reviewing  changes  needed 
to  conduct  the  project. 

2.  Reviewing  and  advising  regarding 
training  content  and  methodologies  and 
formal  faculty  development  regimens. 

3.  Providing  advice  regarding  formal 
linkage  and  consortium  arrangements 
which  have  been  estabUshed  for  the 
purpose  of  conducting  the  Partnerships 
for  Health  Professions  Education 
Program. 

4.  Assisting  in  the  modification  of 
student  participant  selection  criteria 
and  processes. 

5.  Providing  information  relative  to 
proven  evaluation  methods,  including 
data  collection  methods,  data  analysis 
techniques  and  participant  tracking 
systems. 

6.  Reviewing  and  advising  on  program 
evaluation  methods,  including  data 
collection  activities,  data  analysis 
techniques  and  participant  tracking 
systems. 

7.  Revievkdng  and  advising  on  the 
docimientation  of  the  activities  and 
experiences  related  to  establishment  of 
the  Partnerships  for  Health  Professions 
Education  Program. 

8.  Providing  data  and  information 
about  Federal  programs  that  may  impact 
the  Partnerships  for  Health  Professions 
Education  Program. 

9.  Participating  in  the  review  of 
subcontracts  awarded  under  the 
Cooperative  Agreement. 

Proposed  Review  Criteria 

The  following  criteria  are  proposed 
for  review  of  applications  for  this 
program: 

1.  The  relationship  of  the  applicants 
proposal  to  the  purposes  stated  for  the 
Partnerships  for  Health  Professions 
Education  Program,  the 
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comprehensiveness  and  geographic  base 
of  the  proposed  project,  the  extent  to 
which  hnkages  with  community  entities 
and  institutions  are  documented,  and 
the  degree  to  which  the  proposed 
project  plans  are  transferable  to  other 
institutions. 

2.  The  extent,  institutional 
commitment  and  outcomes  of  past 
efforts  and  activities  of  the  institution  in 
conducting  minority/disadvantaged 
programs,  the  extent  to  which  applicant 
data  indicate  trends,  the  numbers  and 
type  (race/ethnicity,  gender)  of 
individuals  that  can  be  expected  to 
benefit  from  the  project,  and  suitability 
of  participant  eligibiUty  requirements, 
selection  criteria,  and  process. 

3.  The  relevance  of  objective(s)  to  the 
stated  problem  and  need,  and  to  model 
purposes;  their  measurability  and 
attainability  within  a  specific  time 
frame;  and  the  extent  to  which  they 
represent  outcome  measures. 

4.  The  scope  of  specific  activities  and 
their  relevance  to  the  stated  objectives 
and  projected  outcomes;  their 
appropriateness  for  a  Partnership  for 
Health  Professions  Education  Program; 
their  soundness  in  terms  of  the  extent 
and  nature  of  the  academic  content  and 
non-academic  services;  and  their 
validity  as  to  the  methodologies,  logic 
and  sequencing  proposed. 

5.  The  administrative  and  managerial 
capability  of  the  applicant  to  conduct 
the  project,  qualifications  of  the  staff 
and  faculty,  their  academic  and 
experiential  background  and  time 
commitment,  the  nature  and  degree  of 
their  involvement,  and  their  experience 
in  working  with  the  proposed  target 
group. 

6.  The  appropriateness  of  the  budget 
for  assuring  effective  utilization  of 
cooperative  agreement  funds  and  the 
institutional  or  organizational  plan  for 
phasing-in  income  from  other  sources 
and  developing  self-sufficiency  for 
continuing  the  program  after  Federal 
funding. 

7.  The  degree  to  which  the  applicant 
has  made  significant  efforts  to  increase 
the  number  of  minority  individuals 
serving  in  faculty  or  administrative 
positions  at  the  health  professions 
school. 

8.  Techniques  and  methods  to  be 
employed  in  evaluating  the  project. 

National  Health  Objectives  for  the  Year 
2000 


The  Public 
applicants  to 
address  speci 
People  2000 
obtain  a  copy 
(Full  Report; 
0)  or  Healthy 


Health  Service  urges 
submit  work  plans  that 
fie  objectives  of  Healthy 
Potential  applicants  may 
of  Healthy  People  2000 
Stock  No.  017-001-00474- 
People  2000  (Summary 


Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  iand  to 
promote  the  non-use  of  all  tobacco 
products  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  project 
requirements  and  review  criteria.  The 
comment  period  is  30  days.  All 
comments  received  on  or  before  May  29. 
1996  will  be  considered  before  the  final 
project  requirements  and  review  criteria 
are  established.  Written  comments 
should  be  addressed  to  Dr.  Ciriaco  Q. 
Gonzales.  Director.  Division  of 
Disadvantaged  Assistance.  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8A-09,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Division  of  Disadvantaged  Assistance, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holiday  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Application  Availability 

Application  materials  are  available  on 
the  World  Wide  Web  at  address:     http:/ 
/www. os.dhhs.gov/hrsa/bhpr.  Click  on 
the  file  name  you  want  to  download  to 
your  computer.  It  will  be  saved  as  a  self- 
extracting  WordPerfect  5.1  file.  Once  the 
file  is  downloaded  to  the  applicant's  PC, 
it  will  still  be  in  a  compressed.state.  To 
decompress  the  file,  go  to  the  directory 
where  the  file  has  been  downloaded  and 
type  in  the  file  name  followed  by  a 
<retum>.  The  file  will  expand  into  a 
WordPerfect  5.1  file.  Applicants  are 
strongly  encouraged  to  obtain 
application  materials  from  the  World 
Wide  Web  via  the  Internet. 


However,  for  applicants  who  do  not 
have  Internet  capability,  application 
materials  are  also  available  on  the 
Bureau  of  Health  Professions  (BHPr) 
Bulletin  Board.  Use  your  computer  and 
modem  to  call  (301)  443-5913.  Set  your 
modem  parameters  to  2400  baud,  parity 
to  none,  data  bits  to  8,  and  stop  bits  to 
1.  Set  your  terminal  emulation  to  ANSI 
or  VT-100. 

Once  you  have  accessed  the  BHPr 
Bulletin  Board,  you  will  be  asked  for 
your  first  and  last  name.  It  will  also  ask 
you  to  choose  a  password,  Remember 
Your  Password!  The  first  time  you  logon 
you  "register"  by  answering  a  number  of 
other  questions.  The  next  time  you 
logon.  BHPr's  Bulletin  Board  will  know 
you. 

Press  (F)  for  the  (F)iles  Menu  and  (L) 
to  (L)ist  Files.  Press  (L)  again  to  see  a  list 
of  numbered  file  areas.  To  see  a  list  of 
files  in  any  area,  type  the  number 
corresponding  to  that  area.  Competitive 
application  materials  for  grant  programs 
administered  by  the  Bureau  of  Health 
Professions  are  located  in  the  File  Area 
item  "B"  titled  Grants  Announcements. 
To  (R)ead  a  file  or  (D)ownload  a  file, 
you  need  to  know  its  exact  name  as 
Usted  on  BHPr's  Bulletin  Board.  Press 
(R)  to  (R)ead  a  file  and  type  the  name 
of  the  file.  Press  (D)  to  (D)ownload  a  file 
to  your  computer.  You  need  to  know 
how  your  conununications  software 
accomplishes  downloading. 

When  you  have  completed  your  tour 
of  BHPr's  Bulletin  Board  for  this 
session,  press  (G)  for  (G)oodbye  and 
press  <enter>. 

If  you  have  difficulty  accessing  the 
BHPr  Bulletin  Board,  please  try  the 
Internet  address  listed  above.  If  you  do 
not  have  Internet  capability  and  need 
assistance  in  accessing  the  BHPr 
Bulletin  Board  or  technical  assistance 
with  any  aspect  of  the  BHPr  Bulletin 
Board,  please  call  Mr.  Larry  DiGiulio, 
Systems  Operator  for  the  BHPr  Bulletin 
Board  at  (301)  443-2850  or 
"IdigiuliOhrsa.ssw. dhhs.gov". 

Questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to  Ms.  Wilma  Johnson.  Acting 
Chief.  Centers  and  Formula  Grants 
Section  (wjohnson@hrsa.ssw.dhhs.gov], 
Grants  Management  Branch.  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  8C-26.  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  If  you 
are  unable  to  obtain  the  application 
materials  electronically,  you  may  obtain 
application  materials  in  the  mail  by 
sending  a  written  request  to  the  Grants 
Management  Branch  at  the  address 
above.  Written  requests  may  also  be  sent 
via  FAX  (301)  443-6343  or  via  the 
Internet  listed  above.  Completed 


applications  should  be  returned  to  the 
Grants  Management  Branch  at  the  above 
address. 

If  additional  programmatic 
information  is  needed,  please  contact 
Dr.  Ciriaco  Q.  Gonzales,  Director, 
Division  of  Disadvantaged  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration. 
Parklawn  Building,  Room  8A-17.  5600 
Fishers  Lane,  Rockville.  Maryland 
20857. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  and  General 
Instructions  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

The  deadline  date  for  receipt  of     ' 
applications  is  July  12, 1996. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  In  addition,  applications 


which  exceed  the  page  limitation  and/ 
or  do  not  follow  format  instructions  will 
not  be  accepted  for  processing  and  will 
be  returned  to  the  applicant. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  also  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  April  17,  1996. 
Giro  V.  Sumaya. 

Administrator 

[PR  Doc.  96-10483  Filed  4-26-96:  8:45  am) 

BiLUNG  COOC  4160-1 S-P 


SutMtance  Abuse  and  Mental  Haatth 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summeiries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  the  SAMHSA 
Reports  Clearance  Officer  on  (301)  443- 
0525. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

National  Household  Survey  on  Drug 
Abuse — Revision — The  National 
Household  Survey  on  Drug  Abuse 
(NHSDA)  is  a  survey  of  the  civilian, 
noninstitutionalized  population  of  the 
Unitied  States,  age  12  and  over.  TTie 
data  are  used  to  determine  the 
prevalence  of  use  of  cigarettes,  alcohol, 
and  illicit  substances,  and  illicit  use  of 
prescription  drugs.  The  results  are  used 
by  SAMHSA,  ONDCP.  Federal 
government  agencies,  and  other 
organizations  and  researchers  to 
estabUsh  pobcy,  direct  program 
activities,  and  better  allocate  resources. 
For  1997.  the  core  NHSDA 
questionnaire  will  remain  unchanged, 
however,  several  special  topic  modules 
are  expected  to  change.  The  total  annual 
burden  estimate  is  30.220  hours  as 
shown  below; 


Househokj  screener  .. 
NHSDA  questionnaire 


Number  o< 
respondents 


Number  of 
responses 
per  re- 
spondent 


53.082 
23,320 


Average 

txjrden  per 

response 

(f«.) 


0.05 
1  18 


Total  bur- 
den 
(hrs.) 

2.654 
27.566 


Send  comments  to  Deborah  Trunzo, 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105,  Parklavra  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  April  23.  1996. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

|FR  Doc.  96-10501  Filed  4-26-96:  8:45  am) 

BILUNG  CODE  4ie2-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threaterted  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq]. 


PRT-«13910 

Applicant:  Dr.  Michael  1.  Kelrick. 
Northeast  Missouri  Slate  I'niversity, 
Kirksville,  Missouri. 

The  applicant  requests  a  permit  to 
take  (collection  of  seed,  stems,  leaves) 
Missouri  bladderpod  [Les-qufTrlla 
filiforrms)  at  the  Wilsons  Creek 
National  Battlefield.  Republic.  Missouri, 
for  the  purpose  of  tnhancement  of 
species  through  propagation  ai^d 
scientific  research 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director.  IS 
Fish  and  Wildlife  Ser\ice.  Division  of 
Endangered  Species,  1  Ftxieral  Drive. 
Fort  Sneiiing.  Minnei.ota  551 1 1— 4U56. 
and  must  be  received  within  30  days  of 
the  date  of  this  publication 
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Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  WildUfe 
Service,  Division  of  Endangered 
Species.  1  Federal  Drive.  Fort  Snelling. 
Minnesota  55111-4056.  Telephone: 
(612/725-3536  x250);  FAX:  (612/725- 
3526). 

Dated:  April  23. 1996. 
Matthias  A.  Kenchbaum, 
Acting  Assistant  Regional  Director.  Ecological 
Services.  Region  3.  Fish  and  Wildlife  Service. 
Fort  Snelling,  Minnesota. 
IFR  Doc.  96-10500  Filed  4-26-96;  8:45  ami 

BILUNQ  CODE  M10-6»-M 


Bureau  of  Land  Management 
[OR-060-1 1 1 0-00:Qe-01 27] 

Closure  of  Public  Lands;  (Prineville 
District)  Oregon;  Correction 

April  18.  1996. 

This  action  corrects  a  Notice  in  FR 
Doc.  96-7629.  on  Friday.  March  29. 
1996. 

On  page  14158.  third  column, 
following  the  ACHON  paragraph,  insert 
the  following  omitted  paragraph: 
SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  following 
described  roads  and  trails  are  closed  to 
all  motorized  vehicle  use  year-long. 

Dated:  April  18,  1996. 
Jwnea  G.  Kenna, 

[)eschutes  Resource  Area  Manager.  Prineville 
District  Office. 

(FR  Doc.  96-10499  Filed  4-26-96;  8:45  am) 
BILUNQ  COOC  4310-»-M 

[NV-049-1430-01;  N-695931 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Non-competitive  sale  of  public 

lands  in  Clark  County.  Nevada. 

SUMMARY:  The  following  described 
public  land  in  the  City  of  Mesquite. 
Clark  County.  Nevada  has  been 
examined  and  found  suitable  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value. 
Authority  for  the  sale  is  Section  203  and 
Section  209  of  the  Federal  L.and  Policy 
and  Management  Act  of  1976  (FLPMA). 

Mount  Diablo  Meridian.  Nevada 

T  13  S  .  R  70  E. 
Sec.  24.  lot  2; 
T  13S..R.  71  E. 


Sec.  18.  lot  9. 

Containing  7.72  acres,  more  or  less. 

This  parcel  of  land,  situated  in 
Mesquite,  NV  is  being  offered  as  a  direct 
sale  to  the  City  of  Mesquite. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with,  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
miueral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  noiu«tumable  filing  fee 
for  conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  94J). 

2.  Oil,  gas,  sodium,  potassium  and 
saleable  minerals. 

and  Mrill  be  subject  to  an  easement  for 
roads,  public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  County/the 
City  of  Las  Vegas. 

1 .  Those  rights  for  highway  right-of- 
way  purposes  which  have  been  granted 
to  the  Nevada  Deptutment  of 
Transportation  by  Permit  Nos.  Nev- 
065014,  N-125.  and  Nev-07427  under 
the  Act  of  August  27.  1958  (072  Stat. 
0892;  23  U.S.C.  {a}  and  {d}). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lemd  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  pubUc 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
»he  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 


interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
applicable  laws.  The  lands  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  April  19, 1996. 
Michael  F.  Dwyer, 

District  Manager,  Las  Vegas,  NV. 

(FR  Doc.  96-10448  Filed  4-26-96;  8:45  am] 

BHJJNQ  COOE  4310-HC-P 


National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the. 
Possession  and  Control  of  the  Santa 
Fe  National  Forest,  United  States 
Forsst  Service,  Santa  Fe,  NM 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  and  control  of  the 
Santa  Fe  National  Forest,  United  States 
Forest  Service,  Santa  Fe,  NM. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
professional  staff.  Museum  of  New 
Mexico  professional  staff.  United  States 
Forest  Service  professional  staff  in 
consultation  with  representatives  of  the 
Pueblo  of  Cochiti,  the  Pueblo  of  Santo 
Domingo,  the  Pueblo  of  San  Felipe,  the 
Pueblo  of  Santa  Ana,  the  Pueblo  of  San 
Ildefonso.  the  Pueblo  of  Santa  Clara,  the 
Pueblo  of  Pojoaque,  the  Pueblo  of 
Tesuque.  the  Pueblo  of  Nambe,  the 
Pueblo  of  San  Juan,  the  Pueblo  of  Zia, 
and  the  Pueblo  of  Jemez. 

In  1908.  human  remains  representing 
five  individuals  were  recovered  from 
the  Yapashi  site  during  legally 
authorized  excavations.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

The  Yapashi  site  has  been  identified 
as  late  Anasazi  period  (1250-1475  AD) 
through  architecture,  ceramics,  and  site 
organization.  Ethnographic  records, 
technological  continuity,  and 
similarities  between  the  site  and 
present-day  pueblos  of  Cochiti,  Santo 
Domingo,  San  felipe.  Santa  Ana.  San 
Ildefonso,  Santa  Clara,  Pojoaque, 
Tesuque,  Nambe.  San  Juan,  and  Zia 
indicate  continuity  of  both  occupation 
and  culture  between  the  Yapashi  site 
and  these  pueblos.  Oral  traditions  of 
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these  present-day  pueblos  indicate 
occupation  of  this  particular  area  dvtring 
this  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  United 
States  Forest  Service  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  five  individuals 
of  Native  American  ancestry.  Officials  of 
the  United  States  Forest  Service  have 
further  determined  that,  pursuant  to  25 
U.S.C.  3001  (2j,  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Pueblo  of  Cochiti,  the  Pueblo  of  Santo 
Domingo,  the  Pueblo  of  San  Felipe,  the 
Pueblo  of  Santa  Ana,  the  Pueblo  of  San 
Ildefonso,  the  Pueblo  of  Santa  Clara,  the 
Pueblo  of  Pojoaque,  the  Pueblo  of 
Tesuque,  the  Pueblo  of  Nambe,  the 
Pueblo  of  San  Juan,  and  the  Pueblo  of 
Zia. 

In  1912,  human  remains  representing 
two  individuals  were  recovered  from 
the  Pueblo  Kotyiti  site  during  legally 
authorized  excavations.  No  known 
individuals  were  identified.  The  three 
associated  funerary  objects  include  a 
ceramic  pipe,  mineral  pigment,  and  a 
stone  tool. 

The  Pueblo  Kotyiti  site  has  been 
identified  as  the  fortified  pueblo 
occupied  during  1680-1696  (the  Great 
Pueblo  Revolt)  by  the  ancestral 
community  of  the  present-day  Pueblo  of 
Cochiti.  This  identification  is  supported 
by  historical  and  ethnohistoric  records 
of  the  Pueblo  Revolt  era,  continuities  of 
architecture  and  ceramics  between  the 
site  and  the  Pueblo  of  Cochiti.  The  oral 
tradition  of  the  Pueblo  of  Cochiti  also 
supports  their  affiliation  to  the  Pueblo 
Kotyiti  site. 

Based  on  the  above  mentioned 
information,  officials  of  the  United 
States  Forest  Service  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  United  States  Forest  Service  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(A),  the  three  objects 
Usted  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
United  States  Forest  Service  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reason^ly  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Pueblo  of  Cochiti. 


In  1934,  human  remains  representing 
three  individuals  from  site  LA  340  were 
donated  to  the  Museum  of  New  Mexico 
by  the  Fry  family.  Accession  records 
indicate  the  Fry  family  apparently 
collected  these  remains  without  a  vaUd 
antiquities  permit.  No  kmown 
individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

Site  LA  340  has  been  identified  as 
Anasazi  period  (1100-1540  AD)  through 
architecture,  ceramics,  and  site 
organization.  Ethnographic  records, 
technological  continuity,  and 
similarities  of  the  site  with  the  present- 
day  pueblos  of  San  Ildefonso,  Santa 
Clara,  Pojoaque.  Tesuque,  Nambe,  and 
San  Juan  indicate  cultural  affiUation 
with  this  site.  The  oral  traditions  of 
these  six  Pueblos  also  indicate 
affiliation  with  sites  in  this  particular 
area  during  this  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  United 
States  Forest  Service  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  three 
individuals  of  Native  American 
ancestry.  Officials  of  the  United  States 
Forest  Service  have  further  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  himian 
remains  and  the  Pueblo  of  San 
Ildefonso,  the  Pueblo  of  Santa  Clara,  the 
Pueblo  of  Pojoaque,  the  Pueblo  of 
Tesuque,  the  Pueblo  of  Nambe.  the 
Pueblo  of  San  Juan. 

In  1980,  human  remains  representing 
six  individuals  from  site  AR-03-10-03- 
401  were  confiscated  by  Forest  Service 
Law  Enforcement  from  Kyle  and  Mary 
Martin.  No  Icnown  individuals  were 
identified.  The  200  associated  funerary 
objects  include  pottery  sherds,  stone 
tools  and  flakes,  com  cobs  and  husks, 
sandal  frtigments,  charcoal,  non-human 
bones  and  teeth,  and  seeds. 

Ethnographic  and  ethnohistoric 
records,  ceramics,  and  the  association  of 
the  rock  shelters  with  an  ancestral 
Jemez  Pueblo  site  indicate  cultural 
affiliation  of  the  present-day  Pueblo  of 
Jemez  to  site  AR-03-1 0-03-401 .  The 
oral  traditions  of  the  Pueblos  of  Jemez 
support  this  affiliation  to  the  site  during 
this  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  United 
States  Forest  Service  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  six  individuals 
of  Native  American  ancestry.  Officials  of 
the  United  States  Forest  Service  have 
also  determined  that,  pursuant  to  25 


U.S.C.  3001  (3)(A).  the  200  objects  Usted 
above  are  reasonably  beUeved  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  United 
States  Forest  Service  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Pueblo  of  Jemez. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Cochiti,  the  Pueblo  of 
Santo  Domingo,  the  Pueblo  of  San 
Felipe,  the  Pueblo  of  Santa  Ana,  the 
Pueblo  of  San  Ildefonso,  the  Pueblo  of 
Santa  Clara,  the  Pueblo  of  Pojoaque,  the 
Pueblo  of  Tesuque.  the  Pueblo  of 
Nambe,  the  Pueblo  of  San  Juan,  the 
Pueblo  of  Zia,  and  the  Pueblo  of  Jemez. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiu^ly 
affiUated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Frank  E.  Wozniak.  NAGPRA 
Coordinator,  Southwestern  Region, 
USDA  Forest  Service,  517  Gold  Ave. 
SW,  Albuquerque,  NM  87102; 
telephone:  (505)  842-3238,  fax:  (505) 
842-3800  before  May  29. 1996. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Pueblo 
of  Cochiti,  the  Pueblo  of  Santo 
Domingo,  the  Pueblo  of  San  Felipe,  the 
Pueblo  of  Santa  Ana.  the  Pueblo  of  San 
Ildefonso,  the  Pueblo  of  Santa  Clara,  the 
Pueblo  of  Pojoaque,  the  Pueblo  of 
Tesuque,  die  Pueblo  of  Nambe,  the 
Pueblo  of  San  Juan,  the  Pueblo  of  Zia, 
and  the  Pueblo  of  Jemez  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  April  24.  1996 
Frands  P.  McMinaiaon 
Departmental  Consuiting  Archeology 
Chief,  Archeology  &  Ethnography  Progrom 
[FR  Doc.  96-10543  Filed  4-26-96:  8.45  am) 

MLLMO  COOC  491»-7»-F 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Coopsrath^s  nsssarch  and  ProducBon 
Act  of  1993— IntBmattonai 
Pharmaceuttcai  Aerosol  Consomum 
for  Toxicology  Tssltng  of  HFA-134a 
(IPACT-0 

Notice  is  hereby  given  that,  on  April 
15, 1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  International 
Pharmaceutical  Aerosol  Consortium  for 
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Toxicology  Testing  of  HFA-134a 
("IMPACT-r)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of  a 
new  member.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  Astra  AB.  Sodertalje, 
Sweden,  became  a  new  member  of 
EPACT-l  on  February  2.  1996. 

No  other  changes  nave  been  made  in 
either  the  membership  or  planned 
activity  of  IPACT-I.  Membership  in  this 
ground  research  project  remains  open, 
and  IPACT-I  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  August  7. 1990.  IPACT-I  filed  its 
original  notification  pursuant  to  Section 
6{a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  6, 1990  (55  FR 
36710). 

The  last  notification  was  filed  with 
the  Department  on  May  25.  1995.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  96-10481  Filed  4-2&-96;  8:45  ami 
WLUNO  COOC  4410-01-M 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993-^oint  Venture  for 
Development  and  Manufacture  of 
Glass  Panels  and  Funnels  for  Use  in 
Cathode  Ray  Tubes 

Notice  is  hereby  given  that,  on  July 
12.  1995.  pursuant  to  Section  6{a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Sony  Electronics  Inc. 
("Sony"),  for  itself  ^d  on  behalf  of  the 
parties  identified  below,  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  Cooperative  research  and 
production  vertture.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  Section  6{b)  of  the  Act,  the 
identities  of  the  parties  are:  Sony 
Electronics  Inc.,  Park  Ridge,  NJ.  owned 
by  Sony  Corporation,  Tokyo,  )APAN; 
Coming  Inc.,  Coming.  NY;  Asahi  Glass 
America,  Inc.,  New  York,  NY.  owned  by 
Asahi  Glass  Company.  Ltd.,  Tokyo, 
JAPAN;  Coming  Asahi  Corporation, 


Coming,  NY,  owned  by  Coming  Inc. 
and  Asahi  Glass  America,  Inc.; 
American  Video  Glass  Company,  Mount 
Pleasant,  PA,  owned  by  Sony 
Electronics  Inc.  and  Coming  Asahi 
Corporation;  and  Coming  Asahi  Video 
Products  Company,  Coming,  NY,  owned 
by  Coming  Inc.  and  Asahi  Glass 
America.  Inc. 

The  area  of  planned  activity  is 
cooperation  in  the  exchange  of 
information  concerning,  and  the 
development  and  manufacture  of,  glass 
panels  and  funnels  for  use  in  cathode 
ray  tubes. 

Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  96-10480  Filed  4-26-96;  8:45  am) 

•ajJNO  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on  April 
9,  1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  participants  in 
the  Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  95-02. 
titled  "Basic  Principles  and  Control  of 
Crude  Oil  Emulsion  Formation-Part  3," 
have  filed  written  notifications 
simultaneously  with  the  Attomey 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in 
project  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically,  the  following  parties  have 
become  members  in  the  PERF  Project: 
Marathon  Oil  Company,  Littleton,  CO; 
Mobil  Technology  Company,  Paulsboro, 
NJ;  and  Texaco,  Inc..  Houston,  TX. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  the  Project.  Membership 
remains  open,  and  the  participants 
intend  to  file  additional  notifications(s) 
disclosing  all  changes  in  membership  in 
this  Project. 

On  November  30, 1995,  PERF  Project 
No.  95-02  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  January  31 , 
1996  (61  FR  3464). 

Information  regarding  participation  in 
PERF  Project  No.  95-02  may  be 
obtained  from  Ms.  Catherine  Peddie, 


Shell  Oil  Products  Company.  Houston. 

TX. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  96-10482  Filed  4-26-96;  8:45  am) 

MJJNQ  COOC  4410-01-M 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Juveniles  Taken  Into 
Custody  Reporting  Program. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  from  the  date  listed 
at  the  top  of  this  page  in  the  Federal 
Register. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Joseph  Moone  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Joseph  Moone,  202-397-5929, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Office  of 


Justice  Programs,  U.S.  Department  of 
Justice,  Room  782,  633  Indiana  Avenue. 
NW.  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Juveniles  Taken  Into  Custody  Reporting 
Promm 

(3)  Agency  form  numbers,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  JTIC-lA,  jtic-lb. 
jnC-lC.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local 
governments.  Other:  None.  To 
enumerate  and  describe  annual 
movements  of  juvenile  offenders 
through  state  correctional  systems.  It 
will  be  used  by  the  Department  of 
Justice  for  planning  and  policy  affecting 
states.  Providers  of  data  are  personnel  in 
state  departments  of  corrections  and 
juvenile  services. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  51  respondents  with  an 
average  12  hours  per  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  wiih  the 
collection:  628  aimual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington,  DC 
20530. 

Dated:  April  24, 1996. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  96-10472  Filed  4-26-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Wortter 
Adjustment  Assistance  and  NAFTA 
Transltionai  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 


summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April.  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  (he  firm  or  appropriate 
subdi\'ision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  abisolute  decUne  in 
sales  or  production. 

Negative  Detenninations  ftn-  Worker 
Adjiutment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-31,879:  Rayloc,  AtJanta,  GA 
TA-W-32.025;  Winona  Knitting  Mills, 

Berwick  Knitwear  (Formerly  Komar 

6"  Sons  Berwick  Knitwear),  Berwick, 

PA 
TA-W-31 ,975:  hdodine  Manufacturing 

Co..  Clinton,  TX 
TA-W-31, 899:  Marion  Plywood  Corp., 

Coreline  Div.,  Shawano.  WI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibihty  have  not  been  met  for  the 
reasons  specified. 
TA-W-31.993:  Aeroil  Products  Co.,  Inc., 

South  Hackensack.  NJ 
TA-W-32,1  IB:  fames  River  Corp. 

Packaging  Business,  Wausau,  WI 
TA-W-31, 995;  ABC  Rail  Products  Corp.. 

Anderson,  IN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-32,065  &■  A,  B,  C,  D:  Ames 

Department  Stores,  Inc., 

Skowhagen,  Caribou.  Houlton, 

Madawaska  &■  Presque  Island.  ME 
TA-W-31, 889:  Kids  Today,  Ltd.  New 

York.  NY 
TA-W-32,067:  Segerman  International. 

Inc.,  New  York,  NY 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 


TA-W-31843:  Pauline  Handbags,  New 

York,  NY 
The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  worifiers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decine  during  the 
relevant  period  as  required  for 
certification. 
TA-W-31. 928;  Hobet  Mining.  Inc.. 

Madison.  WV 

U.S.  imports  of  coal  are  negUgible 
through  the  relevant  period. 

TA-W-31. 942:  Carter-Wallace,  Inc. 

Trenton.  NJ 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produoad  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-31, 919:  Toymax,  Inc.,  Westbury, 

NY 
The  investigation  revealed  that 
criterion  (1)  and  criterion  (3)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produosd  by 
the  firm  or  appropriate  subdivision  have 
not  contributwl  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adiustment  Assistan<» 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all  y 

workers  for  such  determination.  / 

TA-W-31 .933:  Victory  Corrugated   / 

Container  Corp.  of  New  Jersey. , 

Roselle,  NJ:  February  9.  1995. 
TA-W-32.237;  Intercontinental  Branded 

Apparel.  Hialeah.  FL:  April  8.  1995. 
TA-W-33.039:  Turbine  Engine 

Components  Textron.  Danville.  PA: 

March  8. 1995. 
TA-W-32.085;  Alcoa  Electronic 

Packaging.  San  Diego.  CA:  March  7. 

1995. 
TA-W-32,019:  Simpson  Paper  Co..  West 

Linn,  OR:  February  20.  1 995. 
TA-W-32,088:  Mobil  Corp..  Mobil 

Research  &  Development  Corp.. 

Princeton.  NJ:  March  4.  1996. 
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TA-W-31.812:  DaJow  Industries,  Inc.. 

Long  Island  City.  NY:  January  15. 

1995. 
TA-W-31.883:  States  Nitewear.  Inc.. 

New  Bedford.  MA:  December  15. 

1994. 
TA-W-31.847:  Burton  Golf.  Inc..  Jasper. 

AL:  January  10.  1995. 
TA-W-31.855:  Kiddie  Kloes.  Inc.. 

Lansford.  PA:  January  4,  1995. 
TA-W-31,867:  Leggoons  Sportswear. 

Inc..  Vandalia,  MO:  January  9. 

1995. 
TA-W-31.873:  Briggs  Industries.  Inc.. 

Robinson.  IL:  January  12.  1995  . 
TA-W-31.8ai:  Herman  Kay  Co.,  Inc.. 

Secaucus.  NJ:  January  22.  1995. 
TA-W-31.965:  De I sey  Luggage.  Inc.. 

Denton.  MD:  February  12.  1995. 
TA-W-31.964:  D&A  Textiles.  Fairview. 

NJ:  February  9.  1995. 
TA-W-32.016.  TA-W-32,016:  Fremont 

Sawmill.  A  Division  ofOstrander 

Resources  Co..  Inc.,  Lakeview,  OR  &■ 

Paisley.  OR:  April  5.  1996. 
TA-W-31,915:  Imperial  Bondware 

Corp..  Lafayette,  GA:  January  1. 

1995. 
TA-W-32.000:  Red  Kap.  Industries, 

Booneville.  MS:  February  22.  1995. 
TA-W-3 1.916;  Imperial  Wallcoverings, 

Inc..  (a  Collins  &■  Aikman  Co). 

Hammond.  IN:  January  19,  1995. 
TA-W-32.142:  StepJ^enson  Enterprises. 

Inc..  Folkston.  GA:  March  19.  1995. 
TA-W-31.906:  H.H.  Cutler  Co.,  Oxford, 

MS:  January  18.  1995. 
TA-W-31.913.  The  Florsbeim  Shoe  Co.. 

Cape  Girardeau.  MO:  May  17.  1995. 
TA-W-3 1.992:  Decaturville 

Manufacturing,  Decaturville,  TN: 

February  20.  1995. 
TA-W-32,006.  Kendall  Healthcare 

Products  Co..  Cumberland.  RI: 

February  15,  1995. 
TA-W-31.892:  Augat.  Inc..  Mashpee. 

MA:  February  2.  1995. 
TA-W-31.902;  Globe  Business 

Furniture,  Inc.,  Franklin.  KY: 

January  10.  1995. 
TA-W-31.909  6-A:  Whispering  Pines 

Sportswear,  Inc..  Pageland.  SC  6- 

Whispering  Pines  Sportswear.  II, 

Patrick.  SC:  January  19.  1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  April,  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 


certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  firom  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-00873:  Gen/RX,  Inc.. 

(AKA  Apotexj.  American  Veterinary 

Products,  Fort  Collins,  CO 
NAFTA-TAA-O0857  6-  A.  B; 

Decaturville  Manufacturing 

Decaturville.  TN.  Scotts  Hill.  TN. 

Parsons.  TN 
NAFTA-TAA-00831:  Hines  Oregon 

Millwork  Enterprises.  Hines,  OR 
NAFTA-TAA-00a66:  Alliant 

Techsystems.  Inc.,  Accudyne 

Operations,  Janesville,  WI 
NAFTA-TAA-00850:  American  Electric 

Power,  Ohio  Power  Co.,  Cardinal 

Plant,  Fossil  and  Dydro  Operations, 

Brilliant,  OH 
NAFTA-TAA-00864:  American 

Banknote  Co.,  Bedford  Park,  IL 
NAFTA-TAA-00838;  Winona  Knitting 

Mills,  Berwick  Knitwear  (formerly 

Komar  &■  Sons  Berwick  Knitwear), 

Berwick,  PA 
NAFTA-TAA-O0876:  Keystone  Brewers, 

Inc..  d/b/a  Pittsburgh  Brewing  Co., 

Pittsburgh.  PA 
NAFTA-TAA-00849:  IPM  Products 

Corp..  Hybritex  Automotive 

Controls.  EL  Paso.  TX 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

None 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-O0852;  Simpson  Paper 

Co..  West  Linn.  OR:  February  23. 

1995. 
NAFTA-TAA-O0804:  Imperial 

Wallcoverings,  Inc.  (A  Collins  &■ 

Aikman  Co),  Hammond,  IN: 

January  19.  1996. 
NAFTA-TAA-00870  6-  A;  Ostrander 

Resources  Co.,  Inc.  d/b/a  Fremont 

Sawmill,  Lakeview,  OR  6-  Paisley, 

OR:  February  22,  1995. 
NAFTA-TAA-00855;  Harvard 

Industries,  Harmon  Automotive 

Sevierville.  TN:  February  26,  1995. 
NAFTA-TAA-00a77:  AlliedSignal 

Aerospace,  Government  Electronics 

System,  South  Montrose,  PA:  March 

1,  1995. 
NAFTA-TAA-O0871;  Breed 

Technologies,  Inc.,  Breen 

Automotive,  LP.,  Brownsville.  TX: 

March  1,  1995. 
NAFTA-TAA-00887:  Turbotville  Dress, 

Inc.,  Turbotville,  PA:  March  1,  1995. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April  1996. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
p>ersons  who  write  to  the  above  address. 

Dated:  April  17,  1996. 
RiumII  Kile, 

Acting  Program  Manager,  Policy  &■ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-10514  Filed  4-26-96;  8:45  am] 
BILUNQ  OOOE  4510-30-M 


Investigations  Regarding  Certifications 
of  Ellgit>ility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
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Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  mater  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  9, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistemce,  at  the  address 
shown  below,  not  later  than  May  9. 
1996. 

Appendix 

[Petitions  Instituted  on  04/15/96) 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  2000  Constitution 
Avenue,  N.W..  Washington.  DC.  20210. 

Signed  at  Washington.  D.C.  this  15th  day 
of  April.  1996. 
Russell  Kile, 

Acting  Program  Manager,  Policy  &■ 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 


TA-W 


Sut>iect  firm  (petitioners) 


32,204 
32,205 
32.206 
32.207 
32,208 
32.209 
32,210 
32.211 
32,212 
32,213 
32,214 
32,215 
32,216 
32,217 
32,218 
32,219 
32.220 
32,221 
32.222 
32,223 
32.224 
32,225 
32,226 
32.227 
32.228 
32,229 
32.230 
32.231   \  Roseburg  Forest  Products  (LSW) 


CENEX.  Inc.  (Comp) 

Progressive  Knitting  Mill  (UNITE)  

General  CaWe  Corp.  (Wkrs)  

Dolphin  International  (Comp) 

El  Paso  Natural  Gas  (Wkrs)  

HIS  (Wkrs)  

Blue  Mountain  Forest  Prod  (Wkrs)  .... 

Georgia  Girl  (Wkrs) 

Montana  Power  Co.  (Wkrs)  

Keltogg  Company  (U)  

Layne  Inc  (Wkrs) 

Pile  Manutacturing  Corp  (Comp)  

Barett  Refining  Corp  (Wkrs)  

C.R.  Bard  (Wkrs)  

Connors  Footwear  (Wkrs) 

Pel^an  Seafoods  (ILWU)  

Intemitkxial  Paper  Co.  (lAM) 

J.C.  Decker  (Wkrs)  

American  Screen  Printers  (Comp) 

Freedom  Textile  Chemical  (OCAW)  .. 

A  &  C  Enterprises  (Comp) 

Movie  Star.  Inc.  (Wkrs)  

Spencer  Industries  (Wkrs)  

Ralph  Lauren  Womenswear  (UNITE) 

Quintana  Petroleum  (Wkrs)  

Fashion  Development  Cntr  (Comp)  . . 
Rexham  Graphs  (Wkrs) 


Location 


Bakersfield,  CA  

Philadelphia,  PA 

Newport,  AR 

The  Dalles.  OR  

El  Paso,  TX 

Clinton,  KY  

Pendleton.  OR  

SmithfieW,  TN  

Colstrip,  MT 

San  Leandro.  CA  ... 
Clarks  Summit,  PA  . 

Troy,  AL  

Thomas,  OK 

Nogales,  AZ  

Usbon.  NH  

Pelican,  AK  

Reedsport,  OR 

Montgomery,  PA  .... 
Mt.  Pleasant.  NC  .... 
Conshohocken,  PA 

Carthage.  TN  

New  York,  NY  

Gainesville.  GA  

New  York.  NY  

Houston,  TX  

El  Paso,  TX  

South  Hadley,  MA  .. 
RosetHjrg,  OR  


Date  of 
petition 


Product(s) 


32.232  i  The  Timken  Company  (USWA)  Columtjus,  CH 


32.233 
32,234 
32.235 
32.236 


Dataproducts  Corp.  (Comp) Norcross.  GA  

Carborundum  Co.  (The)  (Comp)  Niagara  Falls,  NY 

Zenith  Electronics  (Wkrs) El  Paso,  TX 

Salvatrrce  Shoe,  Inc  (Comp) Blackshear,  GA  ... 


32.237  Intercontinental  Branded  (Wkrs)  Hialeah,  FL 


03/25/96    Crude  Oil,  Natural  Gas. 

03/27/96    Bathing  Suits. 

04/0 1  /96    Vanous  Types  of  Wire . 

04,'01/96  !  Window/Door  Components. 

04/01/96  :  Natural  Gas  Distributkin. 

02/23/96  ;  Jeans  &  Shorts. 

03/30/96    Lumber. 

04/02/96    Bottoms— Pants,  Skirts,  Shorts. 

03/27/96  :  EtectncJty. 

04/01/96    Ready  To  Eat  Cereal. 

03/19/96  i  Rods,  CoupUng  Box  &  Pms. 

03/29/96  I  Work  Shirts. 

01/26/96    Diesel  Fuel,  Jet  Fuel. 

04/03/96    Catheters. 

03/28/96    Ladies'  Shoes. 

03/14/96     Processed  Frozen  Fish. 

03/27/96    Logs. 

03/28/96     Pet  Supphes. 

03/26/95    Screened  Gamients. 

03/15/96    Speciality  Chemeats. 

03/08/96    Ladies'  House  Robes. 

03/15/96     Ladies'  Sleepwear  and  Loungewear 

01/16/96    Men's  &  Ladies' Pant  Bottoms. 

03/27/'96    Ladies'  Sportswear. 

03/1 5/96    Oil  and  Gas. 

03/28/96    Jeans  4  Jackets. 

03/3a'96    Microflim. 

03/27/96     Lumber.  Plywood  and  Partide  Board. 

03/30/96    Bearings  for  Railroad  Cars. 

04/01/96    Computer  Printer  Ribtxxw. 

03/29/96    Cerame  Products  4  Offices. 

03/27/96    Television  Cable  Boxes 

03/29/96     Ladies'  Sport  4  Casual  Shoes 

04/08/96    Men's  Suits. 


|FR  Doc.  96-10513  Filed  4  ^b-de.  8:45  am] 
BILLING  COOE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 


Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  t^ach  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigation 
will  further  relate,  as  appropriate,  to  the 
determination  nt  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hea.rinc  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager.  Dffire  n'.Tvdde 
Ari,.;stment  Assistance,  at  uht-  address 
shown  below,  not  later  than  May  9. 
1996 

Interested  persons  are  invited  to 
submit  written  comments  regardinc  the 
subject  matter  of  the  investigations  to 
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the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  9, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
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the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington,  D.C.  20210. 

Appendix 

[Petitions  Instituted  on  04/08/96] 


Signed  at  Washington.  D.C.  this  8th  day  of 
April,  1996. 
RimmII  Kile, 

Acting  Program  Manager,  Policy  &■ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 


32,155 

32,156 

32,157 

32.158 

32,159 

32.160 

32,161 

32.162 

32,163 

32,164 

32,165 

32.166 

32,167 

32,168 

32.169 

32,170 

32,171 

32.172 

32.173 

32,174 

32,175 

32,176 

32.177 

32,178 

32,179 

32,180 

32,181 

32,182 

32,183 

32.184 

32,185 

32,186 

32.187 

32,188 

32.189 

32.190 

32,191 

32,192 

32,193 

32,194 

32.195 

32.196 

32.197 

32,198 

32.199 

32,200 

32,201 

32.202 

32.203 


Sut)|ect  (irm  (petitioners) 


Chet-Mar  ^4anufacturing  (Wkrs) 

Lucia,  Inc.  (Comp)  

FASCO  Motors  Group  (Wkrs) 

Redco  Foods,  Inc.  (Wkrs)  

Olympus  Amenca,  Inc.  (Wkrs)  

CasaWance  Fan  Company  (Comp)  . 

Palm  Beach  Co.  (Wkrs)  

Joe  Benbasset,  Inc.  (Comp)  

Barter  Rose!  Inc.  (UNITE)  

Square  Sales  Corp.  (Wkrs) 

Merit  Mills,  Inc.  (Wkrs)  

Tifton  Apparel  Mtg.  (Wkrs)  

Red  Kap  Industries  (Wkrs)  

Thompson  Co.  (UNITE)  

Diversified  Apparel  (Comp) 

A-1  Manufacturing  (UNITE)   

L  Chessler,  Inc.  (UNITE)  

Bates  of  Maine,  Inc.  (UNITE)  

Exxon  Company  USA  (Comp)  

Suzette  Fashions  (UNITE)  

Berkley  Medical  Resources  (UNITE) 
Advance  Transfomier  Co.  (Comp)  .. 

EMI  Company  (Wkrs)  

Kentucky  Apparel,  LLP  (Wkrs)   

DaJtoo  Industnes,  Inc.  (Comp)  

The  Majestic  Products  Co.  (Comp)  . 

Centry  Pine  Products  (Comp) 

Bend  Wood  Products  (Wkrs)  

Thomas  and  Belts  Corp.  (Wkrs)  

Timber  Products  Company  (Wkrs)  .. 

Bugle  Boy  Industnes  (Wkrs)  

Osram  Sylvania  (Wkrs)  

Benkel  Mfg.  Co.  (UNITE)  

Kalkstein  Silk  Mills,  Inc.  (UNITE)  

Meren  Industnes.  Inc.  (UNITE)  

Northeast  Lumber  Co.  (Comp)  

General  Electric  Dist.  Ctr.  (Wkrs)  .... 

Stafford  Blame  Designs  (Wkrs)  

GPM  Gas  Corp.  (Wkrs)   

McGill  Electric  Switch  (Comp)  

CTS  (Wkrs)  

Liz  Claibome.  Inc.  (Wkrs)  

Sea  Isle  Sportswear  (Comp)  

E.I.  du  Pont  de  Nenrwurs  (Comp)  .... 
E.I.  du  Pont  de  Nemours  (Comp)  ... 
E.I.  du  Pont  de  Nemours  (Comp)  ... 
E.I.  du  Pont  de  Nemours  (Comp)  ... 
E.I.  du  Pont  de  Nemours  (Comp)  ... 
Textile  Networks,  Inc  (Comp)  


Location 

Date  of 
petitKKi 

Tremont,  PA 

03/25/96 

Winston-Salem.  NC  .... 

03/21/96 

Tipton,  MO 

02/29/96 

Little  Falls.  NY 

03/25«6 

Rio  Rancho,  NM  

03/22«6 

Cty  of  Industry,  CA  

03/12«6 

KnoxvMIe,  TN 

03/1 4«6 

New  York.  NY  

02/23/96 

Eynon.  PA  

03/22/96 

New  York,  NY  

02/27/96 

Eastchester.  NY 

02/27/96 

Tiflon,  GA 

03/12/96 

Tupeto,  MS 

02)20«6 

Thompson,  GA 

03/26/96 

Pulaski,  VA 

03/21/96 

Louisville,  AL 

03/26/96 

Philadelphia.  PA 

03/25/96 

Lewiston,  ME  

03/27/96 

Houston,  TX  

03/26196 

Jersey  City,  NJ 

03/19/96 

Uniontown,  PA  

03/27/96 

Plattevile,  Wl  

03/29«6 

Erie,  PA 

03/21/96 

Burkesville,  KY 

03/11/96 

Hustontown.  PA  

03/12/96 

Austin,  TX  

03/20«6 

Redmond,  OR  

03/25/96 

Bend,  OR  

03/20/96 

Montgomeryville,  PA  ... 

03/18/96 

Eugene,  OR  

03/19/96 

N.  Little  Rock,  AR  

03/15/96 

St.  Marys,  PA 

03/26«6 

Brooklyn,  NY  

04/02/96 

Paterson,  NJ  

04/02/96 

Newark,  NJ  

04/02/96 

Chester.  ME  

03/11/96 

Little  Rock,  AR  _.. 

03/08«6 

Minneapolis,  MN  

03/19/96 

Odessa,  TX  

03/21/96 

Valparaiso,  IN  

03/25/96 

Bentonvllle,  AR   

02/28«6 

North  Bergen,  NJ  

03/23/96 

New  York,  NY  

03/26/96 

Wilmington,  DE  

03/28/96 

Martinsville,  VA  

03/28/96 

Lugoff.  SC  

03/28/96 

Athens,  GA 

03/28/96 

Chattanooga,  TN 

03/28/09 

Knoxville.  TN  

11/04/95 

Product(s) 


Shirts — Thermal  Sweatshirts. 

Ladies'  Sportswear. 

Small  Electric  Motors. 

Tea. 

Medical  Lights. 

Ceiling  Fans. 

Men's  Suits.  Sport  Coats.  Trousers. 

Ladies'  Slacks.  Skirts  &  Jackets. 

Wedding  Gowns. 

Sales  Offk»— Knit  Fabrics. 

Knit  Fabrics — Converter. 

Men's  Work  Pants,  Lab  Coats  &  Aprons. 

Uniform  Pants  and  Shirts. 

Men's  Dress  and  Casual  Slacks. 

Infant  and  ChikJren's  Knit  and  Denim  Wear. 

Men's  Coveralls. 

Beits  &  Suspenders. 

Bedspreads. 

Crude  Oil. 

Ladies'  Coats. 

Surgical  Face  Mask. 

Electronic  and  Magnetk;  Ligfrting  Ballasts. 

Hub  &  Wheel  Assemblies. 

Denim  Jeans. 

Ladies'  arxj  Chikjrens'  Apparel. 

Fireplaces. 

Cutstocks — Windows,  Doors,  Moldings. 

Secondary  Wood  Products. 

PlastK  Components — Elec.  Equipment. 

Logs. 

Men's  Pants  and  Shirts. 

Lamps. 

Hats  and  Caps. 

Silk  and  Polyester  Upholstery  Fabrics. 

Fabric  Hats  arxJ  Visors. 

Dimensk>n  Lumber. 

Warehouse  and  Distribution. 

Screened  T-Shirts. 

Natural  Gas  and  Natural  Gas  Liquids. 

Switches— Themxjplastic  Components. 

DIP  Switches. 

Ladies'  Sportswear.  Offices,  Warehouse. 

Giri's  BkKises,  Knit  Tops,  Shorts. 

Nyton  and  Polyester  Yarns. 

Nyton  and  Polyester  Yarns. 

Nykjn  and  Polyester  Yarns. 

Nykxi  and  Polyester  Yarns. 

Nyton  and  Polyester  Yarns. 

Tee  Shirts. 
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{FR  Doc.  9&-10512  Filed  4-26-96;  8:45  am] 
BtUMQ  OOOf  4S10-30-H 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-044] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Commlttse, 
Aerospace  Medicine  and  Occupational 
Heaitt)  Advisory  Subcommittee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting 


scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  a  sign  a  visitor's  register. 

Dated:  April  19, 1996. 
Laalie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  96-10487  Filed  4-26-96;  8:45  am] 
BH.LMQ  COOE  TSIO-OI-M  " 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Aerospace  Medicine  and 
Occupational  Health  Advisory 
Subcommittee. 

DATES:  May  10,  1996,  9:00  a.m.  to  5:00 
p.m. 

ADDRESSES:  Washington  Room,  Atlanta 
Hihon  and  Towers  Hotel,  255  Courtland 
Street.  N.E..  Atlanta.  GA  30303. 
FOR  FURT»«R  INFORMATION  CONTACT: 
Dr.  Sam  L.  Pool.  Code  SD.  Lyndon  B. 
Johnson  Space  Center.  National 
Aeronautics  and  Space  Administiation. 
Houston,  TX  77058,  713-483-7109. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  pubUc  on 
Friday,  May  10, 1996,  from  4:30  p.m.  to 
5:00  p.m.  in  accordance  with  5  U.S.C. 
522b(c)(6),  to  allow  for  discussion  on 
qualifications  of  individuals  being 
considered  for  membership  to  the 
Committee.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Review  of  NASA  Responses  to 

Findings  and  Recommendations  from 

the  Previous  Meeting  of  September 

27-28, 1995 
— Overview  of  Plans  for  the  National 

Space  Biomedical  Institute 
— Medical  Operations  Update  STS  and 

Mir  Missions 
—Overview  of  Crew  Health  Care  System 

and  Human  Research  Facility 
— Status  of  the  Brody  Committee — Best 

Clinical  Practices 
— Discussion  of  Action  Items 
— Summary  of  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 


For  the  Nuclear  Regulatory  Commission. 
Caritoo  KuiBenr, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Admirustrdtion. 
(FR  Doc.  96-10489  Filed  4-26-96:  8:45  am] 

MUMQ  OOOE  TlM-ei-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Rrt.  No.  IC- 21910;  File  Mo.  812-«e34l 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Numtxr  50-160] 

Georgia  Institute  of  Technology 
Research  Reactor  EstMishment  of 
Temporary  Local  Pub»\c  Document 
Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  designated  the  Decatur  Library, 
Decatur.  Georgia,  as  a  temporary  local 
pubhc  docimient  room  (LPDR)  for  the 
proposed  license  renewal  of  the  Georgia 
Institute  of  Technology  research  reactor 
located  on  the  Atlanta,  Georgia,  campus. 

Members  of  the  public  may  now 
inspect  and  copy  documents  related  to 
the  license  renewal  proceeding  at  the 
Decatur  Library,  215  Sycamore  Street, 
Decatur,  Georgia  30030.  The  library  is 
open  on  the  following  schedule: 
Monday  through  Thursday  9:00  a.m.  to 
9:00  p.m.;  Friday  and  Saturday  9:00  a.m. 
to  5:00  p.m.;  and  Sunday  1:00  p.m.  to 
5:00  p.m. 

For  further  information,  interested 
parties  in  the  Atlanta  area  may  contact 
the  LPDR  directly  through  Mr.  Bob 
Caban,  Reference  Department,  telephone 
number  (404)  370-3070.  Parties  outside 
the  service  area  of  the  LPDR  may 
address  their  requests  for  records  to  the 
NRC's  Public  Document  Room, 
Washington,  DC  20555,  telephone 
number  (202)  634-3?73. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  docimients  should  be 
addressed  to  Ms.  Jona  Souder,  LPDR 
Program  Manager.  Freedom  of 
hiformation/Local  Public  Document 
Room  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.  S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  telephone  number  (301)  415- 
7170  or  toll-free  l-«00-638-e081. 

Dated  at  Rockville,  Maryland,  this  day  of 
April,  1996. 


The  Travelers  Insurance  Company,  et 
ai. 

April  22. 1996. 

AGENCY:  U.S.  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  The  Travelers  Insurance 
Company  ("Company"),  The  Travelers 
Fxmd  ABD  for  Variable  Annuities 
("Fund  ABD")  and  Tower  Square 
Securities.  Inc.  ("TSSI"). 
RELEVENT  1»40  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPtJCATION:  Applicants 
and  any  other  separate  account 
established  by  the  Company  ("Other 
Accounts."  together  wath  Fund  ABD. 
"Accounts")  seek  an  order  pursuant  to 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  raortahty  and  expense 
risk  charge  from  the  assets  of  the 
Accounts  under  certain  flexible 
premium  deferred  variable  annuity 
contracts  issued  by  the  Company 
FIUNG  DATE:  The  application  was  filed 
on  October  27.  1995.  and  amended  and 
restated  on  March  12,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  \\Titing  to  the  Secretar\  of 
the  SEC  and  ser\'ing  Apphcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm  on 
May  17.  1996.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested 
Persons  who  wish  to  be  notified  of  a 
hearing  my  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
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AOOflESSCS:  Secretarv.  SEC.  450  Fifth 
Street.  N.W..  Washington.  DC.  20549; 
Applicants,  The  Travelers  Life  and 
Annuity  Company,  One  Tower  Square, 
Hartford,  Connecticut  06183,  Attention: 
Kathleen  A.  McGah,  Counsel  and 
Assistant  Secretary 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Special  Counsel. 
Division  of  Investment  Management. 
Office  of  Insurance  Products,  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  The  Company,  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Connecticut  in  1864. 
is  a  wholly-owned  subsidiary  of  The 
Travelers  Insurance  Company,  which  is 
an  indirect  wholly-owned  subsidiary  of 
Travelers  Group.  Inc  The  Company 
currently  is  licensed  to  do  business  in 
all  states  of  the  United  States,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  the  VS.  and  British  Virgin 
Islands,  and  the  Bahamas. 

2.  Fund  ABD  was  established  on 
October  17,  1995,  as  a  separate  account 
under  the  laws  of  the  State  of 
Connecticut  to  fund  individual  and 
group  flexible  premium  deferred 
variable  annuity  contracts  and 
certificates  to  be  issued  by  the  Company 
("Current  Contracts").  Fund  ABD 
currently  is  divided  into  six 
subaccounts,  each  of  which  invests  its 
assets  exclusively  in  the  shares  of  foiu" 
open-end  management  investment 
companies. 

3.  In  the  future,  the  Company  may 
issue  through  Fund  ABD  or  the  Other 
Accounts  other  contracts  (  "Future 
Contracts")  that  are  materially  similar  to 
the  Contracts  (Future  Contracts  and 
Cummt  Contracts  are  hereinafter 
referred  to  collectivelv  as    Contracts") 

4.  TSSl.  a  broker-dealer  registered 
with  the  SEC  under  the  securities 
Exchange  Act  of  1934.  is  a  member  of 
the  National  Association  ot  Securities 
Dealers,  inc.  TSSl  is  an  affiliate  of  the 
Company  and  an  mdirect  whollv-owned 
subsidiary  of  Travelers  Group.  Inc.  TSSl 
will  be  the  distributor  of  the  Contracts 

5.  The  Contracts  are  designed  to 
provide  retirement  paymf^nts  and  other 
b«^nefit^  for  persons  covered  under  plans 
qualififd  for  federal  income  tax 
advantages  available  under  the  Internal 
Revenue  Code  of  1986.  as  amemied.  and 
for  persons  desiring  such  benefits  who 
do  not  qualify  for  such  tax  advantages. 


Under  group  contracts,  purchase 
payments  will  be  made  by  or  on  behalf 
of  a  participant  who  is  covered  under  a 
retirement  plan.  The  Contracts  provide 
for  allocation  of  purchase  payments  to 
the  subaccounts  and/ or  to  a  fixed 
account.  Upon  retirement,  annuity 
payments  will  be  made  on  a  fixed  or 
variable  basis.  Fixed  payments  are  based 
on  the  tables  shown  in  the  Contract: 
however,  if  a  more  beneficial  payment 
table  is  in  effect  at  the  time  the  first 
payment  is  being  determined,  it  will  be 
used.  Once  payments  are  determined 
they  will  be  assured  throughout  the 
pavout  period  and  are  fixed  In  nature. 
Variable  annuity  payments  will  increase 
or  decrease  during  the  payout  period. 
The  first  variable  payment  is  based  on 
the  tables  shown  in  the  Contract,  but 
subsequent  payments  will  increase  or 
decrease  depending  on  the  net 
investment  performance  of  the 
underlying  mutual  funds  chosen  for 
investment  during  the  annuity  period.  If 
the  annuitant  dies  before  the  maturity 
date  of  the  Contract,  the  Company  will 
pay  a  death  benefit.  Before  annuity  or 
income  payments  begin,  however, 
Contracts  owners  may  transfer  all  or 
part  of  their  contract  value  from  one 
subaccount  to  another  without  fees, 
penalty  or  charge.  There  are  currently 
no  restrictions  on  the  frequency  of 
transfers,  but  the  Company  reserves  the 
right  to  limit  transfers  to  no  more  than 
one  in  any  six  month  period. 

6.  The  company  will  assess  an  annual 
contract  administrative  charge  of  $30  for 
the  Contracts.  This  charge  will  not  be 
assessed  after  an  annuity  payout  has 
begun,  at  the  death  of  the  annuitant  or 
the  Contract  owner,  or  if  the  Contract 
owner  has  a  contract  value  greater  than 
$40,000  on  the  assessment  date.  The 
Company  also  will  assess  the 
subaccounts  of  Fund  ABD  a  daily  asset 
charge  at  an  effective  rate  of  0.15%  per 
annum  for  administrative  expenses. 
These  charges  cannot  be  increased 
during  the  life  of  the  Contract.  These 
charges  represent  reimbursement  for 
onlv  the  actual  administrative  costs 
expected  to  be  incurred  over  the  life  of 
the  Contracts.  The  Company  will  not 
profit  from  these  charges. 

7  The  Company  will  deduct  certain 
state  and  local  government  premium 
taxes.  These  deductions  may  be  made 
when  the  Contract  is  purchased,  when 
the  Contract  is  surrendered,  when 
retirement  payments  begin,  or  upon 
payment  of  a  death  benefit.  Current 
these  taxes  range  from  0.5%  to  .5%  and 
depend  on  the  state  in  which  the 
Contract  owner  resides  or  the  Contract 
was  sold. 

8.  To  compensate  itself  for  assuming 
mortality  and  expense  risks,  the 


Company  will  assess  the  subaccounts  of 
Fund  ABD  an  amount  equal  on  an 
annual  basis  to  1.25%  of  the  daily  net 
asset  value  of  the  subaccounts. 
Approximately  0.9375%  of  the  daily  net 
asset  value  of  the  subaccounts  is  for 
assumption  of  the  mortality  risk,  6md 
0.3125%  is  for  assumption  of  the 
expense  risk.  These  charges  cannot  be 
increased  during  the  life  of  the 
Contracts. 

9.  The  Company  assumes  certain 
mortality  risks  by  its  contractual 
obligation  to  continue  to  make  annuity 
payments  for  the  life  of  the  annuitant, 
under  annuity  options  that  involve  life 
contingencies.  The  Company  assumes 
additional  mortality  and  expense  risks 
by  its  contractual  obligation  to  pay  the 
death  benefit  if  either  the  annuitant  or 
the  Contract  owmer  dies  prior  to  the 
maturity  date.  The  Company  assumes  an 
expense  risk  because  the  administrative 
charges  may  be  insufficient  to  cover 
actual  administrative  expenses. 
Although,  the  Company  does  not  expect 
to  profit  fi-om  the  mortality  and  expense 
risk  charge,  any  profit  would  be 
available  to  the  Company  for  any  proper 
corporate  purpose,  including  payment 
of  distribution  expenses. 

10.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
are  applied  under  the  Contracts.  A 
contingent  deferred  sales  charge 
("Surrender  Charge")  will  be  assessed 
upon  certain  full  or  partial  surrenders. 
A  Surrender  Charge  applies  if  all  or  part 
of  the  contract  value  is  surrendered 
during  the  first  seven  years  following  a 
purchase  payment.  The  Surrender 
Charge  starts  at  6%  of  a  purchase 
payment  in  the  first  and  second  years 
following  the  purchase  payment,  and 
reduces  to  5%  in  the  third  and  fourth 
years.  4%  in  the  fifth  year,  3%  in  the 
sixth  year,  and  2%  in  the  seventh  year 
following  the  payment.  There  is  no 
charge  after  eight  years  following  a 
purchase  payment. 

11.  After  trie  first  contract  year. 
Contract  owners  may  surrender  up  to 
10%  of  their  contract  value  (as  of  the 
beginning  of  the  contract  year)  without 
incurring  a  Surrender  Charge  (the  "Free 
Withdrawal  Amount").  The  Free 
Withdrawal  Amount  applies  to  partial 
surrenders  of  any  amount  and  to  full 
surrenders,  except  where  the  contract 
value  is  directly  transferred  to  annuity 
contracts  issued  by  other  financial 
institutions. 

12.  There  is  no  charge  on  contract 
earnings,  which  equal:  (1)  the  contract 
value;  minus  (2)  the  sum  of  all  purchase 
pavments  received  that  have  not  been 
previously  surrendered;  minus  (3)  the 
10%  Free  Withdrawal  Amount,  if 
applicable.  To  determine  the  amount  of 
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any  Surrender  Charge,  surrenders  will 
be  deemed  to  be  taken  first  bom  any 
applicable  Free  Withdrawal  Amount, 
next  from  purchase  payments  (on  a  first- 
in,  first-out  basis),  and  finally  from 
contract  earnings  (in  excess  of  any  Free 
Withdrawal  Amount).  The  Company 
does  not  expect  that  the  Surrender 
Charge  will  cover  sales  and  distribution 
expenses  incurred  in  coimection  with 
the  Contracts. 

13.  Prior  to  a  Contract's  maturity  date, 
all  or  part  of  the  contract  value  may  be 
transferred  between  the  subaccounts 
without  penalty,  fee,  or  charge. 
Although  currently  there  are  no 
restrictions  on  the  frequency  of 
transfere,  the  Company  reserves  the 
right  to  limit  transfers  to  no  more  than 
one  in  any  six-month  period. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  SEC  to  grant  an 
exemption  from  any  provision,  rule  or 
regulation  of  the  1940  Act  to  the  extent 
that  it  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  to  do  so. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  SEC  may 
prescribe,  for  performing  bookk^ping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Appbcants  seek  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  mortality  and  expenses 
risk  charge  from  the  assets  of  the 
Accounts  under  the  Confracts. 

4.  Applicants  state  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Future  Contracts  funded  by  the 
Accounts  are  consistent  with  the 
standards  set  forth  in  Section  6(c)  of  the 
1940  Act.  Applicants  represent  that  the 
Future  Contracts  to  be  funded  by  the 
Accounts  will  be  materially  similar  to 
the  Current  Contracts.  Applicants  slate 
that  without  the  requested  relief,  the 
Company  would  have  to  request  and 
obtain  exemptive  relief  for  the  Accounts 
to  fund  each  Future  Contract. 
Applicants  assert  that  these  additional 
requests  for  exemptive  relief  would 


present  no  issues  under  the  1940  Act 
not  already  addressed  in  this 
application,  and  that  the  requested  relief 
is  appropriate  in  the  pubUc  interest 
because  the  relief  will  promote 
competitiveness  in  the  variable  aimuity 
market  by  eliminating  the  Applicants' 
need  to  file  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 

5.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  for  the  Contracts  is  reasonable  in 
relation  to  the  risks  assumed  by  the 
Company  under  the  Contracts  and  is 
within  the  range  of  industry  practice  for 
comparable  annuity  contracts,  based  on 
a  review  of  the  publicly  available 
information  regarding  products  of  other 
companies.  The  Company  represents 
that  it  will  maintain  at  its  principal 
offices,  and  make  available  upon  request 
to  the  Commission  or  its  staff,  a 
memorandum  detailing  the  variable 
aimuity  products  analyzed,  and  the 
methodology  used  in,  and  the  results  of, 
the  comparative  review. 

6.  Applicants  acknowledge  that  the 
Surrender  Charge  may  be  insufficient  to 
cover  all  distribution  costs,  and  that  if 

a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  Surrender  Charge.  Notwithstanding 
this,  the  Company  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  Fund  ABD.  the 
Other  Accounts,'  and  Contract  owners. 
The  basic  for  such  conclusion  is  set 
forth  in  a  memorandum  which  will  be 
maintained  by  the  Company  at  its  home 
office,  and  will  be  available  to  the 
Commission  or  its  staff  upon  request. 

7.  The  Company  also  represent  that 
the  Accounts  will  invest  only  in 
underlying  mutual  funds  which  have 
undertaken  to  have  a  board  of  directors 
or  a  board  of  trustees,  as  applicable,  a 
majority  of  whom  are  not  "interested 
persons"  of  such  Accounts  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act,  formulate  and  approve  any  plan 
under  Rule  12b-l  (under  the  1940  Act) 
to  finance  distribution  expenses. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 


'  Applicants  represent  that  they  will  amend  the 
application  during  the  notice  period  to  include  the 
Other  Accounts. 


investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUml, 
Deputy  Secretary. 

|FR  Doc  96-1046*  Filed  4-26-96;  8:45  am) 
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[Rei.  No.  IC-21909;  FN*  No.  tia-MdC] 

The  Travelers  LHe  and  Annuity 
Company,  et  al. 

April  22.  1996. 

AGENCY:  U.S.  Securities  and  Exchange 

Commission  ("SEC"). 

ACTKM:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  The  Travelers  Life  and 
Annuity  Company  ("Company"),  The 
Travelers  Fund  ABD  n  for  Variable 
Annuities  ("Fund  ABD  11")  and  Tower 
Square  Securities,  Inc.  ("TSSl"). 
RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
and  any  other  separate  account 
established  by  the  Company  ("Other 
Accounts,"  together  with  Fund  ABD, 
"Accounts")  seek  an  order  pursuant  to 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Accounts  under  certain  flexible 
premium  deferred  variable  annuity 
contracts  issued  by  the  Company. 
FILING  DATE:  The  application  was  filed 
on  October  27,  1995,  and  amended  and 
restated  on  March  28.  1996 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Siecretar>'  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on 
May  17,  1996  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidaxit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 


18764 


Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29.  1996  /  Notices 


ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington.  DC.  20549; 
Applicants.  The  Travelers  Life  and 
Annuity  Company,  One  Tower  Square, 
Hartford,  Connecticut  06183.  Attention: 
Kathleen  A.  McGah.  Counsel  and 
Assistant  Secretary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Special  Counsel, 
Division  of  Investment  Management. 
Office  of  Insurance  Products,  at  (202) 
942-O670.' 

SUPPt.EMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  The  Company,  a  stock  Ufe 
insurance  company  organized  under  the 
laws  of  the  State  of  Connecticut  in  1973, 
is  a  wholly-owned  subsidiary  of  The 
Travelers  Insurance  Company,  which  is 
an  indirect  wholly-owned  subsidiary  of 
Travelers  Group,  Inc.  The  Company 
currently  is  licensed  to  do  business  in 
all  states  except  Alabama,  Hawaii, 
Kansas,  Maine,  New  Hampshire,  New 
Jersey,  North  CaroUna,  Tennessee, 
Texas,  Wyoming  and  New  York,  and 
currently  is  seeking  licensure  in  the 
remaining  United  States  except  New 
York. 

2.  Fund  ABD  II  was  established  on 
October  17,  1995,  as  a  separate  account 
under  the  laws  of  the  State  of 
Connecticut  to  fund  individual  and 
group  flexible  premium  deferred 
variable  annuity  contracts  and 
certificates  to  be  issued  by  the  Company 
(the  "Current  Contracts").  Fund  ABD  II 
currently  is  divided  into  six 
subaccounts,  each  of  which  invests  its 
assets  exclusively  in  the  shares  of  four 
open-end  management  investment 
companies. 

3.  In  the  future,  the  Company  may 
issue  through  Fund  ABD  II  or  the  Other 
Accounts  other  contracts  ("Future 
Contracts")  that  are  materially  similar  to 
the  Contracts.  (Future  Contracts  and 
Current  Contracts  collectively  are 
referred  to  as  "Contracts") 

4.  TSSI,  a  broker-dealer  registered 
with  the  SEC  under  the  Securities 
Exchange  At  of  1934,  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.  TSSI  is  an  affiliate  of  the 
Company  and  an  indirect  wholly-owned 
subsidiary  of  Travelers  Group,  Inc.  TSSI 
will  be  the  distributor  of  the  Contracts. 

5.  The  Contracts  are  designed  to 
provide  retirement  payments  and  other 
benefits  for  persons  covered  under  plans 
qualified  for  federal  income  tax 
advantages  available  under  the  Internal 


Revenue  Code  of  1986,  as  amended,  and 
for  persons  desiring  such  benefits  who 
do  not  qualify  for  such  teuc  advantages. 
Under  group  contracts,  purchase 
payments  will  be  made  by  or  on  behalf 
of  a  participant  who  is  covered  under  a 
retirement  plan.  The  Contracts  provide 
for  allocation  of  purchase  payments  to 
the  subaccount  and/or  to  a  fixed 
account.  Upon  retirement,  annuity 
payments  will  be  made  on  a  fixed  or 
variable  basis.  Fixed  payments  are  based 
on  the  tables  shown  in  the  Contract; 
however,  if  a  more  beneficial  payment 
table  is  in  effect  at  the  time  the  first 
payment  is  being  determined,  it  will  be 
used.  Once  payments  are  determined, 
they  will  be  assured  throughout  the 
payout  period  and  are  fixed  in  nature. 
Variable  annuity  payments  will  increase 
or  decrease  during  the  payout  period. 
The  first  variable  payment  is  based  on 
the  tables  shown  in  the  Contract,  but 
subsequent  payments  will  increase  or 
decrease  depending  on  the  net 
investment  performance  of  the 
underlying  mutual  funds  chosen  for 
investment  during  the  annuity  period.  If 
the  annuitant  dies  before  the  maturity 
date  of  the  Contract,  the  Company  vylll 
pay  a  death  benefit.  Before  annuity  or 
income  payments  begin,  however. 
Contract  owners  may  transfer  all  or  part 
of  their  contract  value  from  one 
subaccount  to  another  without  fees, 
penalty  or  charge.  There  currently  are 
no  restrictions  on  the  frequency  of 
transfers,  but  the  Company  reserves  the 
right  to  limit  transfers  to  no  more  than 
one  in  any  six  month  period. 

6.  The  Company  will  assess  an  annual 
contract  administrative  charge  of  $30  for 
the  Contracts.  This  charge  will  not  be 
assessed  ai^er  an  annuity  payout  has 
begun,  at  the  death  of  the  annuitant  or 
the  Contract  owner,  or  if  the  Contract 
owner  has  a  contract  value  greater  than 
$40,000  on  the  assessment  date.  The 
Company  also  will  assess  the 
subaccount  of  Fund  ABD  II  a  daily  asset 
charge  at  an  effective  rate  of  0.15%  per 
annum  for  administrative  expenses. 
These  charges  cannot  be  increased 
during  the  life  of  the  Contract.  These 
charges  represent  reimbursement  for 
only  the  actual  administrative  costs 
expected  to  be  incurred  over  the  life  of 
the  Contracts.  The  Company  will  not 
profit  from  these  charges. 

7.  The  Company  will  deduct  certain 
state  and  local  government  premium 
taxes.  These  deductions  may  be  made 
when  the  Contract  is  purchased,  when 
the  Contract  is  surrendered,  when 
retirement  payments  begin,  or  upon 
payment  of  a  death  benefit.  Currently 
these  taxes  range  frt)m  0.5%  to  5%  and 
depend  on  the  state  in  which  the 


Contract  owmer  resides  or  the  Contract 
was  sold. 

8.  To  compensate  itself  for  assuming 
mortality  and  expense  risks,  the 
Company  will  assess  the  subaccount  of 
Fund  ABD  II  an  amount  equal  on  an 
annual  basis  to  1.25%  of  the  daily  net 
asset  value  of  the  subaccount. 
Approximately  0.9375%  of  the  daily  net 
asset  value  of  the  subaccount  is  for 
assumption  of  the  mortality  risk,  and 
0.3125%  is  for  assumption  of  the 
expense  risk.  These  charges  cannot  be 
increased  during  the  life  of  the 
Contracts. 

9.  The  Company  assumes  certain 
mortality  risks  by  its  contractual 
obligation  to  continue  to  make  annuity 
payments  for  the  life  of  the  annuitant, 
under  annuity  options  that  involve  life 
contingencies.  The  Company  assumes 
additional  mortality  and  expense  risks 
by  its  contractual  obligation  to  pay  the 
death  benefit  if  either  the  annuitant  or 
the  Contract  owner  dies  prior  to  the 
maturity  date.  The  Company  assumes  an 
expense  risk  because  the  adininistrative 
charges  may  be  insufficient  to  cover 
actual  administrative  expenses. 
Although  the  Company  does  not  expect 
to  profit  from  the  mortality  and  expense 
risk  charge,  any  profit  would  be 
available  to  the  Company  for  any  proper 
corporate  purpose,  including  payment 
of  distribution  expenses. 

10.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
are  apphed  under  the  Contracts.  A 
contingent  deferred  sales  charge 
("Surrender  Charge")  will  be  assessed 
upon  certain  full  or  partial  surrenders. 

A  Surrender  Charge  applies  if  all  or  part 
of  the  contract  value  is  surrendered 
during  the  first  seven  years  following  a 
piuchase  payment.  The  Surrender 
Charge  starts  at  6%  of  a  purchase 
payment  in  the  first  and  second  years 
following  the  purchase  payment,  and 
reduces  to  5%  in  the  third  and  fourth 
years,  4%  in  the  fifth  year.  3%  in  the 
sixth  year,  and  2%  in  the  seventh  year 
following  the  payment.  There  is  no 
charge  after  eight  years  following  a 
purchase  payment. 

11.  After  the  first  contract  year. 
Contract  owners  may  surrender  up  to 
10%  of  their  contract  value  (as  of  the 
beginning  of  the  contract  year)  without 
incurring  a  Surrender  Charge  (the  "Free 
Withdrawal  Amount").  The  Free 
Withdrawal  Amount  applies  to  partial 
surrenders  of  any  amount  and  to  full 
surrenders,  except  where  the  contract 
value  is  directly  transferred  to  annuity 
contracts  issued  by  other  financial 
institutions. 

12.  There  is  no  charge  on  contract 
earnings,  which  equal:  (1)  The  contract 
value;  minus  (2)  the  sum  of  all  purchase 
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payments  received  that  have  not  been 
previously  surrendered;  minus  (3)  the 
Free  Withdrawal  Amount,  if  applicable. 
To  determine  the  amount  of  any 
Siurender  Charge,  surrenders  will  be 
deemed  to  be  taken  first  from  any 
applicable  Free  Withdrawal  Amount, 
next  from  purchase  payments  (on  a  first- 
in,  first-out  basis),  and  finally  from 
contract  earnings  (in  excess  of  any  Free 
Withdrawal  Amount).  The  Company 
does  not  expect  that  the  Surrender 
Charge  will  cover  sales  and  distribution 
expenses  incurred  in  connection  with 
the  Contracts. 

13.  Prior  to  a  Contract's  maturity  date, 
all  or  part  of  the  contract  value  may  be 
transferred  between  the  subaccount 
without  penalty,  fee,  or  charge. 
Although  there  cxirrently  are  no 
restrictions  on  the  frequency  of 
transfers,  the  Company  reserves  the 
right  to  limit  transfers  to  no  more  than 
one  in  any  six-month  period. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  SEC  to  grant  an 
exemption  from  any  provisipn,  rule  or 
regulation  of  the  1940  Act  to  the  extent 
that  it  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  to  do  so. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  SEC  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  seek  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  mortality  and  expenses 
risk  charge  from  the  assets  of  the 
Accounts  under  the  Contracts. 

4.  Applicants  state  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Future  Contracts  funded  by  the 
Accounts  are  consistent  with  the 
standards  set  forth  in  Section  6(c)  of  the 
1940  Act.  Applicants  represent  that  the 
Future  Contracts  to  be  funded  by  the 
Accounts  will  be  materially  similar  to 
the  Current  Contracts.  Applicants  state 
that  without  the  requested  relief,  the 
Company  would  have  to  request  and 


obtain  exemptive  relief  for  the  Accounts 
to  fund  each  Future  Contract. 
Applicants  assert  that  these  additional 
requests  for  exemptive  relief  would 
present  no  issues  under  the  1940  Act 
not  already  addressed  in  this 
application,  and  that  the  requested  relief 
is  appropriate  in  the  public  interest 
because  the  relief  will  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  Apphcants' 
need  to  file  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 

5.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  for  the  Contracts  is  reasonable  in 
relation  to  the  risks  assumed  by  the 
Company  under  the  Contracts,  and  is 
within  the  range  of  industry  practice  for 
comparable  aimuity  contracts,  based  on 
a  review  of  the  publicly  available 
information  regarding  products  of  other 
companies.  The  Company  represents 
that  it  will  maintain  at  its  principal 
offices,  and  make  available  upon  request 
to  the  Commission  or  its  staff,  a 
memorandum  detailing  the  variable 
armuity  products  analyzed,  and  the 
methodology  used  in,  and  the  results  of, 
the  comparative  review. 

6.  Applicants  acknowledge  that  the 
Surrender  Charge  may  be  insufficient  to 
cover  all  distribution  costs,  and  that  if 

a  profit  is  reaUzed  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  Surrender  Charge.  Notwithstanding 
this,  the  Company  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  Fund  ABD  II.  the 
Other  Accounts,'  and  Contract  ov^ners. 
The  basis  for  such  conclusion  is  set 
forth  in  a  memorandum  which  wall  be 
maintained  by  the  Company  at  its  home 
office  and  will  be  available  to  the 
Commission  or  its  staff  upon  request. 

7.  The  Company  also  represents  that 
the  Accounts  will  invest  only  in 
underlying  mutual  funds  which  have 
undertaken  to  have  a  board  of  directors 
or  a  board  of  trustees,  as  applicable,  a 
majority  of  whom  are  not  "interested 
persons"  of  such  Accounts  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act,  formulate  and  approve  any  plan 
under  Rule  I2l>-1  (under  the  1940  Act) 
to  finance  distribution  expenses. 


'  Applicants  represent  that  they  will  amend  the 
application  during  the  notice  period  to  include  the 
Other  Accounts. 


Conclusion 

For  the  reasons  set  forth  above, 
Apphcants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  pubbc  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  96-10469  Filed  4-26-46;  8:45  ami 
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[Hiliaii  No.  34-37138;  FN*  No.  SR-Amn- 
96-14] 

Self-R«gulatory  Organizations;  Nottca 
of  Filing  of  Profwsad  Rula  Chang*  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  ttte  Exchange  Boerd  of 
Governors 

April  23, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  18, 1996.  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I .  n .  and 
ni  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Articles 

II,  III.  and  XII  of  the  Exchange 
Constitution  relating  to  the  Board  of 
Governors  ("Board"),  including  the 
appointment  of  a  second  Vice- 
Qiairman,  the  inclusion  of  the  second 
highest  ranking  Exchange  executive 
officer  on  the  Board,  and  the  eUgibility 
of  Governors  for  nomination  to  a  third 
term.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Amex.  and  at  the 
Conunission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
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proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  Torth 
in  sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Board  Position  Amendments 

Article  II,  Section  2  of  the  Exchange 
Constitution  currently  calls  for  the 
appointment  of  one  Vice-Chairman  from 
among  the  Exchange  members  serving 
on  the  Board,  and  it  has  been  customary 
over  the  years  to  rotate  between  the 
trading  floor  and  "upstairs" 
communities  as  the  source  of  that  Vice- 
Chairman.  Given  the  importance  of  both 
these  communities  to  the  Exchange,  it  is 
desirable  to  be  able  to  have  one  Vice- 
Chairman  from  each  constituency. 
Accordingly,  the  proposed  amendments 
will  permit  {but  not  require)  the 
appointment  of  two  member  Vice- 
Chairmen,  and  will  specify  that  if  there 
are  two  Vice-Chairmen,  one  must  come 
bom  the  trading  floor  and  one  from 
upstairs. 

The  Exchange  would  also  like  to 
create  a  new  position  of  Executive  Vice- 
Chairman,  who  will  be  the  second 
highest  ranking  ofBcer  of  the  Exchange 
and  who  will  serve  as  a  member  of  the 
Board  of  Governors.  If  the  Executive 
Vice-Chairman  position  is  not  filled  and 
the  Exchange  has  a  President,  then  the 
President  will  serve  on  the  Board.'  If  at 
any  time  neither  of  those  offices  are 
filled,  then  the  Chief  Executive  would 
be  the  only  non-elected  member  of  the 
Board. 

Third  Term  Amendment 

It  has  become  apparent  that  at  times 
the  sp>ecial  limitations  in  the 
Constitution  relating  to  which  kind  of 
Governors  can  serve  third  terms  at  any 
given  time  could  be  a  limitation  on 
having  the  best  possible  slate  of  public 
Governor  candidates.  Accordingly,  it  is 
proposed  that  the  Exchange  increase 


'  The  Exchange  is  alio  proposing  lo  amend 
Article  Xn.  Section  2  of  the  Exchange  Constitution. 
Composition  of  the  Emergency  Committee 
("Committee").  This  Section  currently  provides  that 
the  Committee  is  to  be  composed  of  the  Chairman 
of  the  Board  of  Governors,  liie  Vice-Chairman  of  the 
Board,  and  the  three  senior  members  of  the  Board 
who  are  regular,  options,  principal,  associate  or 
allied  members  of  the  Exchange  ("Trading 
Members ').  The  proposed  amendment  would 
change  the  composition  of  the  Committee  such  that 
any  Executive  Vice-Chairman  or  President  would  be 
on  the  Committee,  and  thus  only  two  Trading 
Members  would  be  on  the  Committee. 


from  two  to  three  the  maximum  niimber 
of  third  term  Governors  who  can  be 
representatives  of  the  public.  There  is 
no  change  to  the  overall  limitation  that 
no  more  than  four  third-term  Governors 
may  be  serving  at  one  time. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  protects  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£f(BctiTeneu  of  the 
Propoaed  Rule  Change  and  Timing  for 
Conuninion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-96-14  and  should  be 
submitted  by  May  20. 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

|FR  Doc.  96-10493  Filed  4-26-96:  8:45  am] 
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SOaAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  ComputM' 
Matching  Program  (SSA/Health  Cara 
Financing  Administration  (HCFA)) 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Computer  Matching 
Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act.  this 
notice  aiuiounces  a  computer  matching 
program  that  SSA  plans  to  conduct  with 
HCFA. 

DATES:  SSA  will  file  a  report  of  the 
sub)ect  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (0MB).  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-5138  or  writing  to  the 
Associate  Commissioner  for  Program 
and  Integrity  Reviews.  860  Altmeyer 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shown  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 


M7  CFR  20O.3O-3(a)(12). 
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1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records. 

Among  other  things,  it  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2^  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  appUcants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act.  as  amended. 

Dated:  April  16, 1996. 
Shirley  S.  C3iater, 
Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA) 
with  the  Health  Care  Financing 
Administration  (HCFA) 

A.  Participating  Agencies 
SSA  and  HCFA. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  establish  conditions  under  which 
HCFA  agrees  to  the  disclosure  of 
Medicaid  facility  admission  and  billing 
data.  SSA  will  use  the  match  results  to 
verify  the  eligibility  of.  and  the  correct 
amount  of  benefits  payable  to, 
individuals  under  the  supplemental 
security  income  (SSI)  program,  which 
provides  payments  under  title  XVI  of 
the  Social  Security  Act  (the  Act)  to  aged, 
blind  and  disabled  recipients  with 
income  and  resources  below  levels 
established  by  law  and  regulations,  and 
federally  administered  supplementary 
payments  under  Section  1616  of  the 
Act.  including  payments  under  section 
212  of  Pub.  L.  93-66.  87  Stat.  152. 
Admission  to  a  Medicaid  facility  would, 
under  certain  circumstances,  subject  the 
amoimt  of  SSI  which  an  individual 
could  receive  for  any  month  throughout 


which  the  individual  is  in  such  a 
facility  to  specific  statutory  limitations. 

C.  Authority  for  Conducting  the 
Matching  Program 

Section  1611(e)  (1)  (B)  and  1631  (0  of 
the  Act  (42  U.S.C.  1382(e)  (1)  (B)  and 
1383  (f)). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

SSA  will  provide  HCFA  writh 
identifying  information  with  respect  to 
applicants  for  and  recipients  of  SSI 
benefits  extracted  from  SSA's 
Supplemental  Security  Income  Record 
to  identify  individuals  potentially 
subject  to  benefit  reductions  or 
termination  of  payment  eligibility  under 
the  statutory  provisions  listed  above. 
HCFA  will  match  the  SSNs.  names,  date 
of  birth,  sex  and  race  on  this  finder  file 
with  its  Medicaid  Statistical  Information 
System  File  and  provide  a  reply  file  of 
SSNs  common  to  both  files.  HCFA  wrill 
also  provide  SSA  with  the  Medicaid 
facility  name,  address  and  telephone 
number  for  SSN's  common  to  both  files. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after  a 
copy  of  the  agreement,  as  approved  by 
the  Data  Integrity  Boards  of  both 
agencies,  is  sent  to  Congress  and  the 
Office  of  Management  and  Budget 
(OMB)  (or  later  if  OMB  objects  to  some 
or  all  of  the  agreement)  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

[FR  Doc.  96-10488  Filed  4-26-96:  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  2372] 

United  States  International 
Teiecommunications  Advisory 
Committee,  Radiocommunications 
Sector,  Study  Group  8— Mobile 
Services  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommimications  Advisory 
Committee  (ITAC). 
Radiocommimication  Sector  Study 
Group  8 — Mobile  Services  will  meet  on 
16  May  1996  at  10  AM  to  1  PM,  in  room 
3524  at  the  Department  of  State.  2201  C 
Street,  N.W.,  Washington.  DC  20520. 

Study  Group  8  studies  and  develops 
recommendations  concerning  technical 


and  operating  characteristics  of  mobile, 
radiodetermination.  amateur  and  related 
satellite  services. 

This  May  meeting  will  continue 
preparations  for  the  October  28,  1996 
international  meeting  of  Study  Group  8. 
It  will  also  review  activities  concerning 
the  Inter-American  Telecommunication 
Conunission  Permanent  Consultative 
Committee  III — Radiocommunications, 
and  begin  preparations  for  the  Augiist 
1&-23  meeting  of  PCCffl. 

A  meeting  of  U.S.  Working  Party  8E 
dealing  with  the  Amateur  Radio  service 
will  be  convened  by  Mr.  Paul  Rinaldo 
beginning  at  1:30  P.M.  in  room  3524. 

Members  of  the  General  Pubbc  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman,  John  T.  Gilsenan. 

Note:  If  you  wish  to  attend  please  send  a 
fax  to  202-647-7407  not  later  than  24  hours 
before  the  scheduled  meeting.  On  this  fax, 
please  include  subject  meeting,  your  name, 
social  security  number,  and  date  of  birth. 
One  of  the  following  valid  photo  IDs  will  be 
required  for  admittance:  U.S.  driver's  lic»'nse 
with  your  picture  on  it,  U.S.  fjassport,  U.S. 
Government  ID  (company  ID's  are  no  longer 
accepted  by  Diplomatic  Securit>').  Enter  from 
the  "C"  Street  Main  Lobby. 

Dated:  April  18. 1996. 

Warren  G.  Richards. 

Chairman.  U.S.  ITAC  for  nV- 
Radiocommunication  Sector. 

[FR  Doc.  96-10449  Filed  4-26-96:  8.45  am] 
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TENNESSEE  VALI^Y  AUTHORITY 

Environmentai  Impact  Statement: 
Proposed  Conversion  of  tt>e 
Tennessee  Valley  Auttiortty  Bellefonte 
Nuclear  Power  Plant 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  will  prepare  an 
environmental  impact  statement  (EIS)_ 
for  the  proposed  conversion  and 
operation  of  the  unfinished  Bellefonte 
Nuclear  Power  Plant  as  a  fossil-fueled 
power  plant.  Bellefonte  Nuclear  Power 
Plant  is  located  near  the  cities  of 
Hollywood  and  Scottsboro  in  northeast 
Alabama.  The  proposed  action  would 
undertake  conversion,  modification  and 
addition  of  equipment;  the  construction 
of  new  facihties;  and  the  subsequent 
operation  of  the  Bellefonte  facility  as  a 
fossil-fueled  power  plant  with  an 
approximate  electric  capacity  between 
450  megawatts  (MW)  and  3.000  MW. 
dependent  on  the  conversion  alternative 
selected.  Fossil  fuels  to  be  considered 
are  natural  gas,  coal,  and  petroleum 
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coke.  Plant  conversion  technologies  to 
be  considered  in  detail  include  coal 
gasification,  combustion  turbine 
combined  cvcle,  pressurized  fluidized 
bed  combustion,  and  chemical 
coproduction. 

The  Department  of  Energy  (DOE)  will 
act  as  a  cooperating  agency  for 
development  and  review  of  the 
environmental  impact  statement  to  the 
e.\tent  that  the  proposed  site  could  lie  a 
demonstration  site  for  technologies, 
such  as  integrated  gasification  combined 
cycle  modules  and  advanced 
combustion  turbines 

The  ownership  and  operation  of  some 
facilities  at  Bellefonte  may  include 
entities  in  addition  to  TVA  under  some 
alternatives. 

DATES:  Comments  on  the  scope  of  the 
EIS  must  be  postmarked  no  later  than 
May  29,  1996.  TVA  plans  to  conduct  a 
public  meeting  in  the  vicinity  of  the 
Bellefonte  plant  in  May  1996  to  discuss 
the  project  and  to  obtain  comments  on 
the  scope  of  the  EIS.  The  time  and 
location  of  this  meeting  will  be 
announced  in  local  news  media. 
ADDRESSES:  Written  comments  should 
be  sent  to  Dale  VVilhelm,  National 
Environmental  Policy  Act  Liaistm, 
Tennessee  Valley  .Authority,  mail  stop 
WT  8C,  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37901:- 1499. 
Comments  may  also  be  e-niciileii  to 
gaskew®mhs-tva.att  mail,  rum 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Carter.  Environmental  Research 
Center.  Tennessee  Valley  .'Xuthonty, 
mail  stop  CEB  4C.  Muscle  Shoals, 
Alat)ama  35662-1010  Email  may  be 
sent  to  rvcarter^aol.com 

SUPPI.EMENTARY  INFORMATION: 

Background 

Construction  began  on  TVA's 
Bellefonte  Nuclear  Plant  in  1974  The 
plant  IS  a  pressurized  water  reactor 
design  with  two  units  The  nuclear 
steam  supply  system  was  designed  and 
supplied  by  Bab< ock  &  Wilcox,  Inc   .\ 
final  EIS  was  issued  for  the  Bellefonte 
Nuclear  Plant  in  1974.  Completion  of 
construct' on  was  deferred  in  19H8 
because  I  VA  power  system 
requirements  grew  slower  than 
projected. 

TVA\  Integrated  Resource  Plan 

TV  .As  inte^ratfd  rcsourc  v  pl.in  anil 
programmatic  environniental  impact 
statement.  Entrgy  Vision  2020.  was 
completed  m  [l^'remtjer  1995   Entr^v 
V'isio/i  2020  riintains  ret  ommendations 
foi  meeting  the  future  T\'.\  power 
system  capacity  requirements  The 
short-term  action  plan  of  Entr^v  Vision 
2020  recommended  the  following 


concerning  the  unfinished  Bellefonte 
Nuclear  Plant:  "Converting  the 
Bellefonte  Nuclear  Plant  to  a  combined 
cycle  plant  utili.dng  natural  gas  or 
gasified  coal  as  the  primary  fuel  has 
b(«n  identified  as  one  of  the  most  viable 
alternatives.  Such  an  alternative 
provides  the  opportunity  to  utilize  a 
substantial  portion  of  the  Bellefonte 
non-nuclear  plant  equipment.  However, 
there  is  a  degree  of  uncertainty  and 
market  risk  associated  with  this 
alternative  which  requires  further  in- 
depth  engineering  and  financial 
examination." 

Conversion  Alternatives 

The  conversion  alternatives  expected 
to  be  addressed  in  this  EIS  are  described 
below: 

Pressurized  Fluidized  Bed  Combustion 
(PFBCI 

The  PFBC  alternative  would  consist  of 
8  modules,  each  consisting  of  one  PFBC 
unit,  one  advanced  combustion  turbine, 
and  one  heat  recovery  steam  generator 
(HRSG).  The  steam  produced  by  the  8 
modules  would  be  routed  to  Bellefonte's 
existing  steam  turbine-generator 
systems.  The  net  electric  output  of  this 
alternative  is  expected  to  be  2.400  MW. 

Natural  Gas  Combined  Cycle  (NGCCI 

The  NCCC  alternative  would  consist 
of  8  to  10  modules,  each  consisting  of 
one  combustion  turbine  and  one  HRSG. 
The  steam  produced  would  be  routed  to 
Bellefonte's  existing  steam  turbine- 
generator  systems.  The  net  electric 
output  of  this  alternative  is  expected  to 
be  2.600  MW. 

Integrated  Gasification  Combined  Cvcle 
ilGCCI 

The  ICtCC  alternative  would  consist  of 
8  modules,  each  consisting  of  one  coal 
gasification  plant,  one  advanced 
combustion  turbine,  and  one  HRSG.  The 
steam  produced  would  be  routed  to 
Bellefonte's  existing  steam  turbine- 
generator  systems  The  net  electric 
output  of  this  alternative  is  expected  to 
b«' 2,720  MW. 

Integrated  Gasification  Combined  cycle 
IlGCCI  With  Chemical  Coproduction 

This  alternative  would  consist  of  4 
coal  gasific^on  plants,  one  advanced 
c  nmbustion  turbine,  one  HRSC,  and 
I. hemic  al  production  plants. 
.Approximately  70  percent  of  the 
synthesis  gas  produced  by  the  4  ccjal 
gasific;ati()M  plants  would  be  routed  to 
the  cliemical  production  plants.  The 
reiiKiining  synthesis  gas  would  serve  the 
combustion  turbine.  The  net  electric 
cjutput  of  this  alternative  is  e.xpected  to 
be  450  MW 


Combination  NGCC  and  IGCC 
Alternative 

This  alternative  would  combine  the 
configuration  of  NGCC  and  IGCC  with 
chemical  coproduction  in  a  phased 
manner.  The  first  phase  of  this 
alternative  would  consist  of  a  335  MW 
NGCC  demonstration  module  consisting 
of  one  natural  gas-fired  advanced 
combustion  turbine  and  one  HRSG.  The 
steam  produced  would  be  routed  to 
Bellefonte's  existing  steam  turbine- 
generator  system  (unit  2).  In  the  next 
phase,  a  340  MW  IGCC  facility  would  be 
constructed.  This  IGCC  facihty  would 
consist  of  one  coal  gasification  unit,  one 
advanced  combustion  turbine,  and  a 
HRSG.  The  steam  produced  would  be 
routed  to  the  existing  steam  turbine- 
generator  (unit  2).  After  construction  of 
the  IGCC  facility,  an  IGCC  chemical 
coproduction  facility  may  be 
constructed.  The  coproduction  facility 
would  consist  of  3  coal  gasification 
units  and  related  chemical  production 
plants.  Excess  steam  would  be  routed  to 
the  existing  steam  turbine-generator 
system  (unit  2).  Net  electric  output  at 
the  end  of  this  phase  would  be  785  MW. 
In  the  final  phase,  an  NGCC  facility 
would  be  added.  This  facility  would 
consist  of  5  to  8  natural  gas-fired 
modules  each  consisting  of  one 
advanced  combustion  turbine  and  one 
HRSG.  The  steam  produced  would  be 
routed  to  the  other  existing  steam 
turbine-generator  system  (unit  1).  Net 
electric  output  at  the  end  of  this  final 
phase  is  expected  to  be  approximately 
2.600  MW. 

Other  Conversion  Alternatives  to  be 
Considered 

Certain  emerging  technologies  may 
also  be  addressed  as  possible  conversion 
alternatives.  For  example,  the  use  of 
natural  gas  fired  heaters  to  supply  either 
high  temperature  pressunzed  water  or  a 
high  temperature  heat  transfer  fluid  to 
the  existing  nuclear  steam  supply 
system  steani  generators  may  t>e 
analyzed.  The  use  of  a  coal  refiner)  as 
a  companion  prcx:ess  to  gasification  may 
also  be  analyzed.  The  coal  refinery 
process  would  produce  chemical 
products  and  supply  char  to  an 
integrated  gasification  combined  cycle 
process 

No  Action  Alternative 

As  discussed  in  TVA's  Integrated 
Resource  Plan,  the  no  action  alternative 
to  conversion  of  Bellefonte  to  a  fossil- 
fuel  power  plant  would  be  the 
continued  deferral  of  the  Bellefonte 
plant  TVA  would  continue  to  explore 
entering  into  arrangements  with  outside 
entities  to  complete  these  units  as 


nuclear  facilities  in  partnership  with 
TVA.  Further  environmental  review,  if 
any.  beyond  the  existing  final  EIS  for 
Bellefonte  Nuclear  Units  1  and  2  for 
operation  as  a  nuclear  facility  would 
coincide  with  consideration  of  such  a 
proposed  arrangement. 

Proposed  Issues  to  be  Addressed 

The  EIS  will  describe  the  existing 
environmental,  cultural,  and 
recreational  resources  that  may  be 
potentially  affected  by  construction  and 
operation  of  the  project.  TVA's 
evaluation  of  potential  environmental 
impacts  due  to  project  construction  and 
operation  will  include,  but  not 
necessarily  be  limited  to  the  impacts  on 
air  quality,  water  quality,  aquatic 
ecology,  endangered  and  threatened 
species,  wetland  resources,  aesthetics 
and  visual  resources,  noise,  land  use, 
cultural  resources,  fuel  transportation, 
and  socioeconomic  resources.  TVA's 
Integrated  Resource  Flan,  Energy  Vision 
2020,  identifies  and  evaluates  TVA's 
need  for  additional  enerey  resources. 

Air  quality  will  likely  be  one  of  the 
most  important  potential  impact  areas. 
Air  pollutant  emissions  from  fossil  fuel 
combustion  would  include  nitrogen 
oxides,  sulfur  dioxide,  carbon 
monoxide,  and  carbon  dioxide.  Because 
the  proposed  project  is  to  be  located  on 
a  previously  disturbed  site,  the  issues  of 
terrestrial  wildlife,  vegetation,  and  land 
use  are  not  likely  to  be  important. 

Natiual  gas  is  one  of  the  candidate 
conversion  fuels.  However,  there  is 
currently  no  supply  of  natural  gas  in  the 
vicinity  of  the  Bellefonte  plant. 
Therefore,  the  EIS  will  assess  the 
construction  and  operation  of  a  natural 
gas  pipeline  by  considering  several 
alternative  pipeline  corridors. 

The  results  from  evaluating  the 
potential  environmental  impacts  related 
to  these  issues  and  other  important 
issues  identified  in  the  scoping  process 
together  with  engineering  and  economic 
considerations  will  be  used  in  selecting 
a  preferred  alternative  for  the  Bellefonte 
conversion. 

Scoping  Process 

Scoping,  which  is  integral  to  the 
NEPA  process,  is  a  procedure  that 
soUcits  public  input  to  the  EIS  process 
to  ensure  that:  (1)  Issues  are  identified 
early  and  properly  studied;  (2)  issues  of 
title  significance  do  not  consume  time 
and  effort;  (3)  the  draft  EIS  is  thorough 
and  balanced;  and  (4)  delays  caused  by 
an  inadequate  draft  EIS  are  avoided. 
TVA's  NEPA  procedures  require  that  the 
scoping  process  commence  as  soon  as 
practicable  after  a  decision  has  been 
reached  to  prepare  an  EIS  in  order  to 
provide  an  early  and  open  process  for 


determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  a  proposed 
action.  The  scope  of  issues  to  be 
addressed  in  a  draft  EIS  will  be 
determined,  in  part,  from  written 
comments  submitted  by  mail,  and 
comments  presented  orally  or  in  writing 
at  a  public  meeting.  The  preliminary 
identification  of  reasonable  alternatives 
and  environmental  issues  is  not  meant 
to  be  exhaustive  or  final.  TVA  considers 
the  scoping  process  to  be  open  and 
dynamic  in  the  sense  that  alternatives 
other  than  those  given  above  may 
warrant  study  and  new  matters  may  be 
identified  for  potential  evaluation. 

The  scoping  process  will  include  both 
interagency  and  pubhc  scoping.  The 
public  is  invited  to  submit  written 
comments  or  e-mail  comments  on  the 
scope  of  this  EIS  no  later  than  the  date 
given  under  the  DATES  section  of  this 
notice  and/or  attend  a  pubhc  meeting  in 
May  that  will  be  announced  in  area 
news  media.  Federal  and  state  agencies 
to  be  included  in  the  interagency 
scoping  include  U.S.  Department  of 
Energy,  U.S.  Fish  and  Wildlife  Service, 
U.S.  Army  Corps  of  Engineers,  Alabama 
Department  of  Environmental 
Management,  and  Alabama  Historical 
Commission. 

Upon  consideration  of  the  scoping 
comments,  TVA  will  develop  a  range  of 
alternatives  and  identify  important 
environmental  issues  to  be  addressed  in 
the  EIS.  Following  analysis  of  the 
enviroiunental  consequences  of  each 
alternative,  TVA  will  prepare  a  draft  EIS 
for  public  review  and  comment.  Notice 
of  availability  of  the  draft  EIS  will  be 
announced,  written  comments  on  the 
draft  solicited,  and  information  about 
possible  pubhc  meetings  to  comment  on 
the  draft  EIS  will  Be  published  at  a 
future  date.  TVA  expects  to  release  a 
final  EIS  by  October  1997. 

Dated:  April  23,  1996. 
Kathryn  I.  Jackson, 
Senior  Vice  President.  Resource  Group. 
|FR  Doc.  96-10515  Filed  4-26-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  April  19, 
1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  fiUng. 
Docket  Number:  OST-96-1276 
Date^7ed;  April  17, 1996 


Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC23  Mail  Vote  790 

Europe-Japan/Korea  Amending  Reso 

Intended  effective  date:  Afftil  29,  1996 
Docket  Number:  OST-96-1277 
Date  filed:  April  17, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC2  MV/P  0532  dated  March  22. 1996 
r-1  -r-17 

TC2  MV/P  0533  dated  March  22,  1996 
r-18  -  21 

Within  Europe  Resolutions 

Intended  effective  date:  May  1,  1996 
Paulette  V.  Twine, 

Chief.  Documentary  Services  Division 
(PR  Doc.  96-10521  Filed  4-26-96;  8:45  amj 
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Notice  of  Applications  for  CerHflcatae 
of  Public  Convenience  and  Necessity 
and  Forsign  Air  Carrier  Permits  RIed 
Under  Subpart  Q  During  the  Week 
Ending  April  19. 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.17Q1  et.  seq.).  The  due  date  for 
Answers,  Conforming  Appbcations,  or 
Motions  to  modify  Scoj)e  are  set  forth 
below  for  each  appUcation.  Following 
the  Answer  jieriod  EXDT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-9&-1261 
Date /i/ed.  April  15.  1996 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  13, 1996 
Description:  Application  of  Sobelair 
N.V./S.A.,  pursuant  49  U.S.C.  41302 
and  Subpart  Q  of  the  Regulations, 
apphes  for  a  foreign  air  carrier  permit, 
to  provide,  commencing  on  or  about 
May  3, 1996,  charter  foreign  air 
transportation  of  persons,  property, 
and  mail  between  any  point  in 
Belgium  or  the  United  States  via 
intermediate  points  to  any  point  in 
the  United  States  or  any  point  in 
Belgium  tmd  tjeyond,  respectively, 
and  other  charters  subject  to  14  CFR 
Part  212. 
Docket  Number:  OST-96-1274 
Date  filed:  ApriU7. 1996 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  15.  1996 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  US  C. 
4U02  an<r41108  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
temporary  authority  to  provide 
foreign  air  transportation  on  certain 
transatlantic  routes  named  on 
segments  3.  9  and  1 1  of  its  Certificate 
of  Public  Convenience  and  Necessity 
for  Route  616,  as  issued  by  Order  91- 
10-33  (October  25.  1991)  in  the  Delta- 
Pan  Am  Route  Transfer. 

Docket  Number:  OST-96-1275 

Date  filed:  AprW  17.  1996 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  \5,  1996 

Description:  Application  of  Delta  Air 
Lines,  Inc  ,  pursuant  to  49  U  S  C. 
41 102  and  41108.  and  Subpart  Q  of 
the  Regulations,  applies  for  renewal  of 
its  Certificate  of  Public  Convenience 
and  Necessity  for  Route  617. 
authorizing  Delta  to  engage  in  foreign 
air  transportation  of  persons,  property 
and  mail  between  the  terminal  points 
New  York  City.  New  York/Newark. 
New  jersey  and  Ottawa/Montreal. 
Canada.  Delta's  certificate  for  Route 
617  expires  on  October  17.  1996 
Delta  requests  renewal  of  its 
certificate  for  a  term  of  indefinite 
duration 

Docket  ,Vum6er-OST-96-1279 

Date  filed:  April  18,  1996 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope  May  16,  1996 

Description  Application  of  Orient  Avia 
Airlines,  pursuant  to  49  U  S.C  41301. 
and  Subpart  Q.  requests  a  foreign  air 
carrier  permit,  to  operate  s<:heduled 
and  charter  services  carrying 
passengers,  cargo  and/or  mail 
between  points  in  Russia  and 
Honolulu,  Hawaii. 

Docket  Number:  OST-96-1281 

Date  filed  April  19.  1996 

Due  Dafe  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify' 
Scope:  May  17.  1996 

Description:  .Application  of  Sun  Pacific 
International,  Inc..  pursuant  to  49 
use.  41101  and  Subpart  Q  of  the 
Regulations,  seeks  to  amend  its 
certificate  of  public  convenience  and 
necessity  (Interstate  air 
transportation),  granted  by  Order  96- 
3—35.  to  eliminate  the  single  aircraft 
restriction  contained  in  its  certificate; 
and  Motion  to  Shorten  the  Answer 
date  until  May  10.  1996 

Docket  Number:  OST-96-1282 
Date  filed:  April  19.  1996 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  May  17. 1996 

Description:  Application  of  Sun  Pacific 
International,  Inc..  pursuant  to  49 
use.  41101  and  Subpart  Q  of  the 
Regulations,  seeks  to  amend  its 
certificate  of  public  convenience  and 
necessity  (foreign  air  transportation), 
granted  by  Order  96-3-35.  to 
eliminate  the  single  aircraft  restriction 
contained  in  its  certificate:  Motion  to 
shorten  the  Answer  period  May  10, 
1996. 

Docket  Number:  OST-96-1287 

Date  filed:  April  19.  1996 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  17.  1996 

Description:  AppUcation  of  USAir,  Inc.. 
pursuant  to  49  U.S.C.  41102  and 
41 108.  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  613.  authorizing 
USAir  to  engage  in  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  between  the  coterminal 
points  Washington,  D.C./Baltimore. 
Maryland  and  Montreal/Ottawa. 
Canada.  USAir  requests  that  its 
certificate,  which  is  set  to  expire  on 
Octotjer  17.  1996,  be  renewed  for  a 
term  of  unlimited  duration. 

Paulene  V.  Twins, 

Chief.  Documentary  Services  Division. 

|FR  Doc  96-10520  Filed  4-2&-96;  8;45  ami 
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Federal  Aviation  Adminlatration 

RTCA,  Inc.  Spacial  Committaa  186; 
Automatic  Dependant  Surveillance— 
Broadcast  (ADS-B) 

Pursuant  to  section  10(a)(2)  of  the 
Advisory  Committee  Act  (P.L.  92-463,  5 
use.  Appendix  2).  notice  is  hereby 
given  for  Special  Committee  186 
meeting  to  be  held  May  15-16.  1996. 
beginning  at  9:00  a.m.  The  meeting  will 
be  held  at  RTCA,  Inc..  1140  Connecticut 
Avenue.  NW..  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks/ 
Review  of  Meeting  Agenda;  (Z)  Review 
and  Approval  of  Minutes  of  the 
Previous  Meeting;  (3)  Report  of  Working 
Group  Activities:  a.  Working  Group  1 
Report  (Operations  Working  Group);  b. 
Working  Group  2  Report  (Technical 
Working  Group);  c.  Working  Group  3 
Report  (CDTI  Working  Group);  (4) 
Review  of  Latest  Version  of  the  MASPS; 
(5)  Other  Business;  (6)  Date  and  Place  of 
Next  Meeting. 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  24. 
1996. 

Janice  L.  Petert, 
Designated  Official. 
IFR  Doc.  96-10516  Filed  4-26-96:  8:45  am] 

M.UNO  CCOC  4*10-19-M 


Notica  of  intent  to  Rule  on  Application 
(«96-02-U-00-EUQ)  to  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Eugene  Airport/ 
Mahlon  Sweat  Field,  Submitted  t>y  the 
City  of  Eugene,  Eugene,  Oregon 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Eugene  Airport/Mahlon  Sweet  Field 
under  the  provisions  of  49  U.S.C.  40117 
and  Pait  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  May  29.  1996. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250; 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Susan 
WeixeLman,  at  the  following  address: 
City  of  Eugene,  28855  Lockheed  Drive, 
Eugene,  OR  97402. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Eugene  Airport/ 
Mahlon  Sweet  Field,  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carolyn  Read,  (206)  227-2661; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250; 
Renton,  WA  98055-4056.  The 
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application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMA-nON:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#96-02- 
U-OO-EUG)  to  use  PFC  revenue  at 
Eugene  Airport/Mahlon  Sweet  Field, 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 
On  April  19, 1996,  the  FAA 
determined  that  the  appUcation  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Eugene,  Eugene,  Oregon,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  1, 1996. 

Background  Information 

The  original  application  was 
approved  August  31, 1993,  for  a  total  of 
$3,729,699.00.  This  application  is  to 
obtain  "use"  authority  on  projects 
previously  approved  under  "impose 
only"  authority. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date: 
November  1,  1993. 

Proposed  charge  expiration  date: 
December  1, 1998. 

Total  estimated  PFC  revenues: 
$350,000.00. 

Brief  description  of  proposed  project: 
Land  acquisition — Phase  I. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  As  approved 
in  the  Record  of  Decision  dated  August 
31,  1993. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW..  Suite  540.  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Eugene 
Airport/Mahlon  Sweet  Field. 

Issued  in  Renton.  Washington  on  April  19, 
1996. 

David  A.  Field, 

Manager,  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 
(PR  Doc.  96-10518  Filed  4-2&-96;  8:45  am] 
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Notice  of  Intent  to  Rule  on  Application 
(«9e-02-U-0Q-HLN)  to  Use  the 
Ravanue  From  a  PasMngar  Faculty 
Charge  (PFC)  at  Halana  Regional 
Airport  Submtttsd  by  the  Halana 
Regional  Airport  Authority,  Helena, 
Montana 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Helena  Regional  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  may  29, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  tripUcate  to  the  FAA  at  the  following 
address:  David  P.  Gabbert,  Manager; 
Helena  Airports  District  Office,  HLN- 
ADO;  Federal  Aviation  Administration 
Building,  Suite  2;  2725  Skyway  Drive; 
Helena,  MT  59601. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ronald 
Mercer,  Airport  Director  at  the  following 
address:  Helena  Regional  Airport 
Authority,  2850  Skyway  Drive,  Helena, 
MT  59601. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Helena  Regional 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Gabbert,  (406)  449-5271;  Helena 
Airports  District  Office,  HLN-ADO; 
Federal  Aviation  Administration 
Building  Suite  2;  2725  Skyway  Drive; 
Helena,  MT  59601.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#96-02- 
U-OO-HLN)  to  use  PFC  revenue  at 
Helena  Regional  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  April  19,  1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Helena  Regional  Airport  Authority. 
Helena,  Montana,  was  substantially 
complete  within  the  requirements  of 
secUon  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  27, 1996. 


Backgrouiid  Infonnatun 

The  original  application  was 
approved  January  15, 1993.  for  a  total  of 
$1,056,190.00.  This  application  is  to 
obtain  "use"  authority  on  projects 
previously  approved  under  "impose 
only"  authority. 

Ine  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date:  April  1, 
1993. 

Proposed  charge  expiration  date:  July 
1,1999. 

Total  estimated  PFC  revenues: 
$962,828.00. 

Brief  description  of  proposed  project: 
Overlay  Runway  9/27  widi  porous 
friction  course. 

Class  or  classes  or  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Part  121 
nonscheduled  charter  carriers  as 
identified  in  the  Record  of  Decision 
dated  January  14, 1993. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600.  1601  Lind  Avenue 
SW..  Suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docvmfients  germane  to  the 
application  in  person  at  the  Helena 
Regional  Airport. 

Issued  in  Renton.  Washington  on  April  19, 
1996. 

David  A.  Field, 

Manager.  Planning.  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

(FR  Doc.  96-10517  Filed  4-2&-96;  8  45  ami 
BILLMG  CODE  4»10-1»-M 


Notice  of  Intent  To  Rule  on  Application 
(#96-02-U-00-<5JT)  To  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Walker  Field  Airport. 
Submitted  by  the  Walker  Field  Airport 
Authority,  Grand  Junction,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Walker  Field  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  158). 
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DATES:  Comments  must  be  received  on 
or  before  May  29,  1996 
A00RE8SCS:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiechmann,  Manager. 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn  Street.  Suite  300;  Denver. 
CO  802 16-6026 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Marcel  J 
Theberge,  A.A.E.,  at  the  following 
address:  Walker  Field  Airport 
Authority,  2828  Walker  Field  Drive. 
Suite  211.  Grand  junction.  CO  81506 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Walker  Field 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATXM  COIfTACT: 
Mr  Christopher  Schaffer.  (303)  286- 
5525;  Denver  Airports  District  Office, 
DEN-ADO;  Federal  Aviation 
Administration;  5440  Roslyn  Street, 
Suite  300;  Denver,  CO  80216-6026.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#96—02- 
U-00-G)T)  to  use  PFC  revenue  at 
Walker  Field  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14CFRPart  158). 

On  April  19.  1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Walker  Field  Airport  Authority, 
Grand  Junction,  Colorado,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  )uly  20.  1996. 

Background  Information 

The  original  application  was 
approved  January  15.  1993.  for  a  total  of 
$1,812,000.00.  This  application  is  to 
obtain  "use"  authority  on  projects 
previously  approved  under  "impose 
only"  authority. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date:  April  1. 
1993 

Proposed  charge  expiration  date: 
$267,000.00 

Brief  description  of  proposed  project: 
RehabiUtate  Taxiway  "A";  Install 
precision  approach  path  indicator 
(PAPl),  Runway  11;  Install  visual 
approach  descent  indicators  (VADI)  and 


runway  end  identifier  lights  (REIL), 
Runway  4/22:  Rehabilitate  Runway  4/ 
22;  Install  fencing. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  As  approved 
in  the  Record  of  Decision  dated  January 
15.  1993. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S  W.,  Suite  540,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Walker 
Field  Airport. 

Issued  in  Ronton,  Washington  on  April  19. 
1996. 

David  A.  Field, 

Manger,  Planrting,  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

|FR  Doc.  96-10519  Filed  4-26-96;  8:45  am] 
MLUNQ  COM  4t1»-IS-M 


Surfac*  Transportation  Board  ■ 
[STB  Deck*!  No.  AB-167  (8ub-No.  11SS)] 

Consolldatad  RaH  Cofporatlon— 
Abandonmant— in  Union  County,  NJ 

The  Board  has  issued  a  certificate 
authorizing  Consolidated  Rail 
Corporation  (Conrail)  to  abandon  its 
1.03-mile  Soimd  Shore  Industrial  Track 
from  milepost  0.29  to  milepost  1.32,  in 
Linden,  Union  County,  NJ.  The 
abandonment  was  granted  subject  to 
standard  employee  protective 
conditions. 

The  abandonment  certificate  will 
become  effective  30  days  aJter  this 
publication  unless  the  Board  finds  that 
a  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  rail 
service  to  be  continued. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Board  and 
Conrail  within  10  days  after  publication. 

Any  offers  of  financial  assistance 
must  be  filed  with  the  Board  and 
Conrail  no  later  than  10  days  from  the 


'  The  ICC  Termination  Acl  of  1995,  Pub.  L  No. 
104-88.  109  SUt.  803,  which  wsi  enacted  on 
Oocember  29,  1995.  and  took  effact  on  January  1, 
1996.  abolished  the  Intentale  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (the  Board).  This 
decision  relates  to  functioru  that  are  subject  to 
Board  jurisdiction  pursuant  to  49  U.S.C.  10903. 


publication  date  of  this  Notice.  The 
following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings.  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10904 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFRllS2.28(a)(2). 

Decided:  April  23, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
VemoB  A.  WiUlama, 
Secretary. 

[FR  Doc.  96-10539  Filed  4-26-96;  8:45  ami 
■NJJNQ  coot  4*1»-M-P 


DEPARTMENT  OF  THE  TREASURY 

Submiaaion  for  0MB  Ravlaw; 
Commant  Raquaat 

April  22.  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiromentCs)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Cusbmu  Serrice  (CUS) 

OKfB  Number:  1515-0045. 

Form  Number:  CF  7533-C. 

Type  of  Review:  Extension. 

Title:  U.S.  Customs  In-Transit 
Manifest. 

Description:  The  CF  7533  is  used  by 
railroads  to  transport  merchandise 
(products  and  manufactures)  of  the 
United  States  from  one  port  to  another 
port  in  the  United  States  through 
Canada. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  15 
hours. 

OMB  Number:  151 5-0059. 

Fonn  Number:  CF  1303. 

Type  of  Review:  Extension. 
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T/t7e.-  Ship's  Stores  Declaration. 

Description:  19  U.S.C.  1446  allows 
"ship's  stores"  to  remain  on  board  a 
vessel  without  payment  of  duty.  19 
U.S.C.  1431  allows  Customs,  by 
regulation,  to  prescribe  how  goods  are  to 
be  manifested.  The  CF  1303  is  used  for 
audit  cargo  purposes  so  that  the  goods 
can  be  easily  distinguished  irom  other 
cargo.  Respondents  are  master's, 
operators  or  owners  to  vessels. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

8,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (each 
transaction). 

Estimated  Total  Reporting  Burden: 
26,000  hours. 

OMB  Number:  1515-0079. 
Form  Number:  CF  4790. 
Type  of  Review:  Extension. 
Title:  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments. 

Description:  The  CF  4790  establishes 
a  record  of  currency  and  negotiable 
instruments  entering  and  departing  the 
United  States.  The  information  is  shared 
by  Federal,  state,  local  or  foreign 
enforcement  agencies  to  establish 
financial  audit  trails,  which  have  a  high 
degree  of  usefulness  in  the  investigation 
of  criminal,  civil  and  regulatory 
violations. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
214.500. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  burden: 
35,757  hours. 

OMB  Number:  1515-0117. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  EstabUshment  of  a  Container 
Station. 

Description:  A  container  station  that 
is  independent  of  either  an  importing 
carrier  or  a  bonded  carrier  may  be 
established  at  any  port  or  portion 
thereof,  where  under  the  jurisdiction  of 
a  port  director.  This  information 
collection  is  the  application  to  establish 
such  a  container  station. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
177. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
354  hours. 


OMB  Number:  1515-0121. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Establishment  of  a  Bonded 
Warehouse. 

Description:  Owners  and  lessees 
desiring,  to  establish  a  bonded 
warehouse  must  make  written 
application  to  the  port  director  for  the 
warehouse,  along  with  any  applicable 
fee  and  any  other  documents  required. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

45. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
135  hours. 
OMB  Number:  1515-0127. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Application  for  Bonding  of 
Smelting. 

Description:  A  manufacturer  engaged 
in  smelting  and/or  refining  of  metal- 
bearing  materials  shall  submit  an 
application  for  the  bonding  of  the  plant 
to  the  port  director  giving  the  location 
of  the  plant  and  the  nature  of  the  work 
performed. 

Respondents:  Business  or  other  for- 
profit. 
Estimated  Numt>er  of  Respondents:  6. 
Estimated  Burden  Hours  Per 
Respondent:  8  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
576  hours. 

OMB  Number:  1515-0133. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Application  to  Receive  Free 
Materials  in  a  Bonded  Manufacturing 
Warehouse. 

Description:  The  proprietor  of  a 
bonded  manufacturing  warehouse  must 
make  application  to  the  Customs  port 
director  to  enter  into  that  warehouse 
any  domestic  merchandise  except 
merchandise  which  is  subject  to  IRS  tax 
and  which  is  to  be  used  in  connection 
with  the  manufacture  of  articles 
permitted  to  be  manufactiu^d. 

Respondents:  Business  or  other  for- 
profit. 
Estimated  Number  of  Respondents:  6. 
Estimated  Burden  Hours  Per 
Respondent:  30  minutes 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
4,500  hours. 
OMB  Number:  1515-0134. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Bonded  Warehouses — 
Alterations,  Suspensions,  Relocations 
and  Discontinuance. 


Description:  The  proprietor  of  a 
bonded  warehouse  may  wish  to  alter, 
relocate,  or  temporarily  suspend  all  or 
part  of  a  bonded  space  or  discontinue 
the  bonded  status  of  the  warehouse.  The 
port  director  may  approve  these  changes 
upon  receipt  of  a  written  application  by 
the  proprietor. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

110. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  10  minutes. 
Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
193  hours. 

OMB  Number:  1515-0138. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Permit  to  Transfer  Containers  to 
a  Container  Station. 

Description:  In  order  for  a  container 
station  operator  to  receive  a  permit  to 
transfer  a  container  or  containers  to  a 
container  station,  he/she  must  furnish  a 
list  of  names,  addresses,  etc. .  of  the 
persons  employed  by  him/her  upon 
demand  of  the  port  director. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

300. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
400  hours. 

OMB  Number:  1515-0194. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Documentation  Requirements 
for  Articles  Entered  Under  Various 
Special  Tariff  Treatment  Provisions. 

Description:  Various  products 
exported  and  brought  back  to  the  United 
States  are  eligible  for  reduced  treatment 
under  the  HTSUS.  provided  certain 
conditions  are  met.  The  declaration  by 
the  owner,  importer,  consignee  or  agent 
states  that  these  conditions  have  been 
met. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
750. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 

575  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426.  U.S.  Customs  Ser\ice, 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
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and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer 
|FR  Doc:  96-10494  Filed  4-26-96.  8:45  ami 

■H.UNQ  COOC  4aM-02-P. 

Submission  to  0MB  for  Rsvi«w; 
Comment  Rsquest 

April  19,  1996 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  t]je  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenu^,  NW  ,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0004. 

Form  Number:  IRS  Form  SS-fl. 

Type  of  Review:  Extension. 

Title:  Determination  of  Employee 
Work  Status  for  Purposes  of  Federal 
Employment  Taxes  and  Income  Tax 
Withholding 

Description  This  form  is  used  by 
employers  and  workers  to  furnish 
information  to  IRS  m  order  to  obtain  a 
determination  as  to  whether  a  worker  is 
an  employee  for  purposes  of  Federal 
employment  taxes  and  income  tax 
withholding.  IRS  uses  the  information 
on  Form  SS-8  to  make  the 
determination. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions.  Farms.  Federal 
Government.  State.  Local  or  Tribal 
Government 

Estimated  Number  of  Respondents/ 
Recordkeepers:  9,730. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 34  hr  ,  55  min. 
Learning  about  the  law  or  the 
form — 12  min. 

Preparing  and  sending  the  form  to 
the  IRS— 46  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting./ 
Recordkeeping  Burden:  349,210  hours. 

0,\4B  Number:  1545-0146. 

Form  Number:  IRS  Form  2553. 

TvTJe  of  Review:  Extension. 

Title:  Election  by  a  Small  Business 
Corporation. 

Description:  This  form  is  filed  by  a 
qualifying  corporation  to  elect  to  be  an 


S  corporation  as  defined  in  Internal 
Revenue  Code  (IRC)  section  1361.  This 
information  obtained  is  necessary  to 
determine  if  the  election  should  be 
accepted  by  the  IRS.  When  the  election 
is  accepted,  the  qualifying  corporation 
is  classified  as  an  S  corporation  and  the 
corporation's  income  is  taxed  to  the 
shareholders  of  the  corporation. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hr..  13  min. 
Learning  about  the  law  or  the 
form — 3  hr..  5  min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 3  hr.,  18 
min. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6.305.000  hours. 

OMB  Number:  1545-1394. 

Form  Number:  IRS  Form  1120-SF. 

Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  for 
Settlement  Funds  (Under  Section  468B). 

Description:  Form  1120-SF  is  used  by 
settlement  funds  to  report  income  and 
taxes  on  earnings  of  the  fund.  The  fund 
may  be  establishment  by  court  order,  a 
breach  of  contract,  a  violation  of  law.  an 
arbitration  panel,  or  the  Environmental 
Protection  Agency.  The  IRS  uses  Form 
1 1 20-SF  to  determine  if  income  and 
taxes  are  correctly  computed. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 17  hr..  56  min. 
Learning  about  the  law  or  the 
form — .3  hr..  5  min. 

Preparing  the  form— 6  hr.,  19  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS — .48  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  28.140  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571.  1111  Constitution  Avenue. 
N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
LoiB  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  96-10495  Filed  4-26-96;  8:45  am) 

MLUNO  COOC  4SM>-01-P 


Submission  for  OMB  Rsvlew; 
Commsnt  Request 

April  23.  1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regajding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  by  the  May 
10, 1996  start-up  date,  the  Department 
of  Treasury  is  requesting  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  April  29,  1996.  To  obtain  a  copy  of 
this  survey,  please  contact  the  IRS 
Clearance  Officer  at  the  address  Usted 
below. 

internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number  M:SP:V  96-012-G. 

Type  of  Review:  Revision. 

Title:  Internal  Revenue  Service  Notice 
Redesign  Survey/Experimental  Design. 

Description:  The  IRS  Notice  Redesign 
Team  has  been  charged  with 
redesigning  all  of  IRS's  notices,  to  make 
them  easier  to  understand  and  less 
burdensome  to  taxpayers.  Elements  of 
their  redesign  efforts  are  the  direct 
result  of  input  already  received  from 
taxpayers  in  previous  qualitative  studies 
conducted  by  Value  Tracking. 

The  Core  Business  System  for  Value 
Tracking  has  developed  a  survey 
instnunent  to  rate  the  level  of 
satisfaction  of  the  redesigned  notices.  In 
addition,  Value  Tracking  is  proposing  to 
conduct  an  experimental  design  to 
compare  relative  satisfaction  levels  of 
the  old  notices  with  the  new  ones. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5.340. 

Estimated  Burden  Hours  Per 
Respondent: 

Advance  Letter — 2  minutes. 

Initial  Mailing 

— Intro  Letter — 2  minutes. 
— Questionnaire — 5  minutes. 

Postcard  Reminder — 1  minute. 

Second  Mailing 

— Intro  Letter — 2  minutes. 
— Questioimaire — 5  minutes. 


Federal  Register  /  Vol.  61,  No.  83  /  Monday,  April  29,  1996  /  Notices 


18775 


Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
860  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue. 
N.W.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  96-10496  Filed  4-26-96:  8:45  am] 
BILLMO  CODE  4«30-01-^ 


Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service;  Notice  of  Meeting 

AGENCY:  Department  Offices.  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 
DATES:  The  next  meeting  of  the  Treasury- 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  May  17.  1996  in 
Louisville,  Kentucky.  The  session  will 
be  held  from  10:00  a.m.-3:00  p.m.  in 
Parlor  A.  Medallion  Ballroom.  The 
Seelbach  Hotel,  500  Fourth  Avenue. 
Louisville.  Kentucky  (Tel.  (502)  585- 
3200.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell.  Director.  Office  of 
•  Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004.  1500  Pennsylvania  Avenue.  N.W.. 
Washington,  D.C.  20220.  Tel.  (202)  622- 
0220. 

SUPPLEMENTARY  INFORMATION:  The 
provisional  agenda  to  be  considered  at 
the  meeting  is  as  follows: 

1.  The  remote  entry  filing  program: 

status  and  prospects 

2.  Courier  issues  under  the  Customs 

Modernization  Act 

3.  The  role  of  Regulatory  Audit  and  the 

Account  Manager 

4.  Current  broker  issues 

a.  The  new  broker  regulations 

b.  Improved  efficiency  in  issuance  of 
permits 

c.  Privatization  of  the  broker 
examination  process 

5.  How  Customs  will  work  with  the 

smaller  importers  (not  in  the  top 
1000) 
The  provisional  agenda  may  be 
amended  prior  to  the  meeting.  The 
Committee,  in  its  discretion,  may  lake 
up  other  matters,  time  permitting. 


The  meeting  is  open  to  the  public. 
However,  participation  in  the 
discussion  is  limited  to  Committee 
members  and  Treasury'  and  Customs 
staff.  It  is  necessary  for  any  jjerson  other 
than  an  Advisory  Committee  member 
who  wishes  to  attend  the  meeting  to 
give  notice  by  contacting  Ms.  Theresa 
Manning  no  later  than  May  10.  1996  at 
202-622-0220. 

Dated:  April  24. 1996. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 
and  Trade  Enforcement). 
[FR  Doc.  96-10490  Filed  4-26-96;  8:45  am) 
BILLING  CODE  4»I0-2S-M 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulations  PS-264-62 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to. take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  PS-264-e2  (TD 
8508),  Adjustments  to  BmIs  of  Stock 
and  Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders.  (Regulation  §§  1.1367- 
1(f),  1.1368-l(f)(2),  1.1368-l(f)(3). 
1.1368-l(fl(4).  1.1368-l(g)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  28.  1996.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Adjustments  to  Basis  of  Stock 
and  Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders. 


OMB  Number:  1545-1139. 
Regulation  Project  Number:  PS-2b4- 
82  Final. 

Abstract:  The  regulation  provides  the 
procedures  and  the  statements  to  be 
filed  by  S  corporations  for  making  the 
election  provided  under  Internal 
Revenue  Code  section  1368,  and  by 
shareholders  who  choose  to  reorder 
items  that  decrease  their  basis. 
Statements  required  to  be  filed  will  be 
used  to  verify  that  taxpayers  are 
compKing  with  the  requirements 
impMJsed  by  Congress. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  200  hours. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  ihe  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  23. 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer 
[FR  Doc.  96-10545  Filed  4-26-96:  8:45  am] 
BILLING  CODE  4S3fr-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Participation  at  Lisbon  Expo  '98 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Seeking  contributions. 


summary:  The  United  States  Information 
Agency  announces  that  the  United 
States  intends  to  participate  at  Lisbon 
Expo  '98,  a  World  Fair  officially 
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sanctioned  by  the  Bureau  of 
International  Expositions,  to  be  held  in 
Lisbon.  Portugal  from  May  22- 
September  30.  1998  Participation  will 
entail  the  design,  fabncation  and 
operation  of  a  12,000  square  foot  U.S. 
Pavilion  focusing  on  the  expo  theme. 
"The  Oceans — A  Heritage  for  the 
Future  "  Financing  is  being  sought 
through  cash  and  in  kind  contributions 
from  the  private  sector,  as  well  as  state 
and  local  governments  and  other 
organizations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Organizations  wishing  to  contribute  to. 
or  participate  in.  this  project  should 
contact  the  United  Statns  Information 
.Agency's  Lisbon  Expo  Coordinator.  Mr 
lames  E.  Ogul,  by  mail  at  U.S 
information  Agency,  E/SP.  301  Fourth 
St  .  S.W..  Rm.  3 14,  Washington.  DC 
20547,  telephone  202-260-6511.  Fax: 
202-401-5618.  or  the  internet: 
lOGULeUSIA.COV. 
Fohn  G.  Buach. 

Chief.  Products  and  Services  Division.  Office 
of  Contracts. 

(FR  Do<    96-1052:?  Filed  4-26-96.  8  45  am| 

MLUNO  COM  mO-Ol-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  June  28.  1996. 

ADDRESSES:  Direct  all  written  comments 
to  Nancy  J  Kessinger,  Veterans  Benefits 
Administration  (20M30),  Department  of 


Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OM6J 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0166. 

Title  and  Form  Number:  Application 
for  Ordinary  Life  Insurance  (Age  70). 
VA  Form  29-8701. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
the  policyholder  to  apply  for 
replacement  insurance  for  Modified  Life 
Reduced  at  Age  70. 

Current  Actions:  The  information 
collected  on  the  form  is  used  by  VBA 
personnel  to  initiate  the  granting  of 
coverage  for  which  applied. 

Affected  Public:  Individuals  or 
households:  required  to  obtain  or  retain 
benefits. 

Estimated  Annual  Burden  350  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
4.200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs.  Attn: 
Jacquie  McCray.  Information 
Management  Service  (045A4). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.  Washington.  DC 
20420.  telephone  (202) 565-8266  or 
FAX  (202)  565-8267. 

Dated:  April  19,  1996. 

By  direction  of  the  Secretary. 
William  T.  Morgan, 
Management  Analyst. 

|FR  Doc.  96-10454  Filed  4-26-96;  8:45  am] 
■H.LMO  CODE  n»-«1-P 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 


(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  teciiniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
Information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  June  28, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0032. 

Title  and  Form  Number:  Vcterans's 
Supplemental  Application  for 
Assistance  in  Acquiring  Specially 
Adapted  Housing,  VA  Form  26-4555c. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
requested  is  necessary  for  VBA  to 
determine  if  it  is  economically  feasible 
for  a  veteran  to  reside  in  specially 
adapted  housing  and  to  compute  the 
proper  grant  amount. 

Current  Acfjons:  Title  38,  U.S.C. 
Chapter  21,  authorizes  a  VA  Program  of 
grants  for  specially  adapted  housing  for 
disabled  veterans.  The  chapter 
specifically  outlines  those 
determinations  that  must  be  made  by 
VA  before  such  grant  is  approved  for  a 
particular  veteran.  VA  Form  26-4555c  is 
used  to  collect  information  that  is 
necessary  for  VBA  to  meet  the 
requirements. 

Affected  Public:  Individuals  or 
households;  required  to  obtain  or  retain 
benefits. 

Estimated  Annual  Burden:  115  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Dei>artment  of  Veterans  Affairs,  Attn: 
Jacquie  McCray,  Information 
Management  Service  (045 A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.  Washington,  DC 
20420,  Telephone  (202)  565-8266  or 
FAX  (202)  565-8267. 
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Dated:  Apri  19. 1996. 

By  direction  of  the  Secretary. 
William  T.  Morgan, 
Management  Analyst. 

(FR  Doc.  96-10455  Filed  4-26-96;  8:45  am) 
HLUNQ  COOE  OM-ei-P 


Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Reqiiest 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  June  28, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 
OMB  Control  Number:  None  assigned. 
Title  and  Form  Number  Direct 
Deposit  Enrolhnent.  VA  Form  24-0296 
(Test). 
Type  of  Review:  New  collection. 
Need  and  Uses:  The  form  will  be  used 
to  gather  the  necessary  information 
required  to  enroll  VA  Compensation 
and  Pension  beneficiaries  in  the  Direct 
Deposit/Electronic  Funds  Transfer  (DD/ 
EFT)  program  for  recurring  benefits 
payments.  The  information  will  be  used 
to  process  the  payment  data  from  VA  to 
the  beneficiary's  designated  financial 
institution. 

Current  Actions:  Regulatory  authority 
contained  in  31  CFR  209  provides  the 
Secretary  of  Veterans  Affairs  the  right  to 


authorize  the  appropriate  disbursing 
officer  to  make  a  rectirring  Federal 
payment  to  a  beneficiary  by  sending  to 
the  financial  institution  designated  by 
the  beneficiary  a  payment  that  is  drawn 
in  favor  of  that  institution  and  is  for 
credit  to  the  account  of  the  beneficiary, 
in  lieu  of  payment  by  check  drawn  to 
his  order.  To  accomplish  this,  the 
beneficiary  to  whom  the  recurring 
payment  will  be  made  should  provide 
VA  with  a  written  request  on  a  form 
promulgated  by  the  Treasury 
Department  or  such  agency-adapted 
form  for  the  purpose  which  designates 
the  financial  institution. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2.800 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 
Frequency  of  Responses:  One-time. 
Estimated  Number  of  Respondents: 
84,000. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  reports  should  be  directed 
to  Department  of  Veterans  Affairs,  Attn: 
Jacquie  McCray,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  telephone (202)  565-8266  or 
FAX  (202)  565-6267. 

Dated:  April  19.  1996. 

By  direction  of  the  Secretary. 
William  T.  Morgan, 
Management  Analyst. 
IFR  Doc.  96-10456  Filed  4-26-96:  8:45  am] 

BILUNG  CODE  6320-01-M 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 

Administration.  Department  of  Veterans 

Affairs. 

action:  Notice^ 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 


as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  infcmnation  should  be 
received  on  or  before  June  28, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 
OMB  Control  Number:  2900-0086. 
Title  and  Form  Number:  Request  for 
Determination  of  Eligibility  and 
Available  Loan  Guaranty  Entitlement, 
VA  Form  26-1880. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Need  and  Uses:  The  form  is 
completed  by  an  applicant  to  establish 
ehgibility  for  Loan  Guaranty  benefits, 
request  restoration  of  entitlement 
previously  used,  or  request  a  duplicate 
Certificate  of  Eligibility  due  to  the 
original  being  lost  or  stolen.  The 
information  furnished  on  VA  Form  26- 
1880  is  necessary  for  VBA  to  make  a 
determination  on  whether  or  nor  the 
appUcant  is  eUgible  for  Loan  Guaranty 
benefits. 

Currenf  Actions:  The  form  used  by 
VBA  to  determine  an  applicant — s 
ehgibility  for  Loan  Guaranty  benefits, 
and  the  amount  of  entitlement  available 
Each  completed  form  is  normally 
accompanied  by  proof  of  military' 
service.  If  eligible.  VBA  will  issue  the 
apphcant  a  Certificate  of  Eligibility  to  be 
used  in  applying  for  Loan  Guaranty 
benefits. 

Affected  Public:  Individuals  or 
households;  required  to  obtain  or  retain 
benefits. 

Estimated  Annual  Burden:  117.  093 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
468.372. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs.  .Attn 
Jacquie  McCray.  Information 
.  Management  Service  (045 A4). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW.  Washington.  DC 
20420.  Telephone  (202)  565-«266  or 
FAX  (202)  565-8267 
Dated;  April  19.  1996 
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By  direction  of  the  Secretary. 
WilUajn  T.  Morgan. 
Management  Analyst. 

|FR  Doc.  96-10457  Filed  4-26-96;  8:45  am) 
MLLMQ  COOC  •3a0-«1-i> 


Agency  Information  Coll«ction 
ActlvitiM:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACnOH:  Notice 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pyrsuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  lune  28,  1996 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
N\V.,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VB.A  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection. 

OMB  Control  S'umber:  290O-0066. 

Title  and  Form  Number:  Request  to 
Employer  for  Employment  Information 


in  Connection  with  Claim  for  Disability 
Benefits.  VA  Form  29-459. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
request  employment  information  in 
connection  with  a  claim  for  disability 
insurance  benefits. 

Current  Actions:  The  information 
collected  on  the  form  is  used  by  VBA  to 
establish  the  insured's  eligibility  for 
disability  insurance  benefits. 

Affected  Public:  Individuals  or 
households;  required  to  obtain  or  retain 
benefits. 

Estimated  Annual  Burden:  862  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5.167 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Jacquie  McCray.  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420.  telephone  (202) 565-8266  or 
FAX  (202)  565-8267. 

Dated:  April  19,  1996. 

By  direction  of  the  Secretary. 
William  T.  Morgan, 
Management  Analyst 
|FR  Doc  96-10458  Filed  4-26-96;  8:45  am) 

MLUtM  CODE  S32O-01-P 


Advisory  Committee  on  Former 
Prisoners  of  War;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  at  the  Department  of 
Veterans  Affairs  Central  Office.  810 
Vermont  Avenue,  NW,  Washington.  DC 
20420,  in  Room  930.  from  May  28,  1996. 
through  May  30.  1996.  The  meeting  will 
convene  at  8:30  a.m.  each  day  and  will 


be  open  to  the  pubUc.  Seating  is  limited 
and  will  be  available  on  a  first-come, 
first-served  basis. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
veterans  who  are  former  prisoners  of 
war,  and  to  make  recommendations  on 
the  need  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  Committee  will  receive  briefings 
and  hold  discussions  on  various  issues 
affecting  health  care  and  benefits 
deliver,  including,  but  not  limited  to. 
the  following:  education  and  training  of 
VA  personnel  involved  with  former 
prisoners  of  war;  the  status  of  privately 
and  publicly  funded  research  affecting 
former  prisoners  of  war;  past  and 
current  legislative  issues  affecting 
former  prisoners  of  war;  the  various 
disabilities  and  sequelae  of  long-terra 
captivity;  and  the  procedures  involved 
in  processing  claims  for  service- 
connected  disabilities  submitted  by 
former  prisoners  of  war. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
J.  Gary  Hickman,  Director. 
Compensation  and  Pension  Service  (21). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC, 
20420.  Submitted  material  must  be 
received  at  least  five  business  days  prior 
to  the  meeting.  Members  of  the  public 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

A  report  of  the  meeting  and  a  roster 
of  Committee  members  may  be  obtained 
from  Mr.  Hickman. 

Dated:  April  22,  1996. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  96-10459  Filed  4-26-96;  8:45  am] 
BN.UNQ  COOC  S32O-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260,  261.  262, 264,  268, 
269  and  271 

[FRL-6460-4] 

RIN2060-AE22 

Requiremants  for  Managamartt  of 
Hazardous  Contaminatad  Madia 
(HWIR-Media) 

AOENCV:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 


SUMMARY:  As  part  of  thu  President's 
regulator\'  reform  initiative,  the  United 
States  Environmental  Protection  Agency 
(EPA)  is  proposing  new  regulations  for 
contaminated  media,  mciuding 
contaminated  soils,  ground  water,  and 
sediments,  that  are  managed  during 
government-overseen  remedial  actions. 
The  proposed  rule  would  address 
contaminated  media  that  are  currently 
subject  to  re^^ulation  as  "hazardous 
waste"  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  The  rule's 
purpose  is  to  develop  more  flexible 
management  standards  for  media  and 
wastes  generated  m  the  course  of  site 
cleanups. 

To  accomplish  the  objet;tive,  the 
proposal  would  establish  modified  Land 
Disposal  Restrictions  (LDR)  treatment 
requirements,  and  modified  permitting 
procedures  for  higher-risk, 
contaminated  media  that  remain  subject 
to  hazardous  waste  regulations:  and  give 
EPA  and  authorized  States  the  authority 
to  remove  certain  lower-risk, 
contaminated  media  from  regulation  as 
"hazardous  wastes"  under  most  of 
Subtitle  C  of  RCRA.  Under  this 
proposal,  many  contaminated  media 
management  units  would  be  relieved 
from  the  obligation  to  comply  with 
Minimum  Technological  RJequirements 
(MTRs).  The  State-authorization 
procedures  for  RCRA  program  revisions 
would  be  simplified  for  this  proposed 
rule;  the  Hazardous  Waste  Identification 
Rule  (HVVIR-waste);  and  the  Revised 
Technical  Standards  for  Hazardous 
Waste  Combustion  P'acilities.  Today's 
proposal  also  proposes  to  withdraw  the 
regulations  for  corrective  action 
management  units  (CAMUs).  In 
addition,  dredged  material  permitted 
under  CWA  or  MPRSA  would  be 
exempted  from  Subtitle  C. 
DATES:  Written  comments  on  this 
proposal  should  be  submitted  on  or 
before  )uly  29.  1996. 

The  Agency  will  hold  a  public 
hearing  on  this  proposal  on  June  4, 
1996. 


A00RES8ES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-96-MHWP-FFFFF  to:  (1)  If  using 
regular  US  Postal  service  mail:  RCRA 
Docket  Information  Center.  Office  of 
Solid  Waste  (5305W).  U.S. 
Environmental  F*rotection  Agency 
Headquarters  (EPA,  HQ).  401  M  Street. 
SW,  Washington,  D.C.  20460  or  (2)  if 
using  special  delivery,  such  as  overnight 
express  service:  RCRA  Docket 
Information  Center  (RIC),  Crystal 
Gateway  One.  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington.  VA 
22202.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  RCRA- 
Docket@epamail.epa.gov.  These 
comments  should  be  identified  by  the 
docket  number  F-96-MHWP-FFFFF. 
and  submitted  as  an  ASCII  file  to  avoid 
the  use  of  special  characters  and 
encryptions. 

Please  do  not  submit  any  Confidential 
Business  Information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(.■)305W).  U.S.  EPA,  401  M  Street.  SW. 
Washington,  D.C,  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC) 
located  at  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  VA.  The  RIC  is  open  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  please  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  will  cost  $.15/ 
page. 

The  June  4,  1996  public  hearing  will 
be  held  at  the  Key  Bridge  Marriott, 
located  at  1401  Lee  Highway.  Arlington. 
VA  22209.  The  main  switchboard 
number  for  the  hotel  is  (703)  524-6400. 
Individuals  interested  in  more  complete 
directions  or  room  reservations  should 
contact  the  hotel  directly.  Registration 
for  the  hearing  will  begin  at  8:30  a.m.. 
The  hearing  will  begin  at  9:00  a.m.  and 
end  at  5:00  p.m.  unless  concluded 
earlier.  Oral  and  written  statements  may 
be  submitted  at  the  public  hearing.  Time 
for  the  public  hearing  is  limited;  oral 
presentations  will  be  made  in  the  order 
that  requests  are  received  and  will  be 
limited  to  15  minutes,  unless  additional 
time  is  available.  Requests  to  speak  at 
the  hearing  should  be  submitted  in 
writing  to;  Carolyn  Hoskinson  (5303W) 
U.  S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington,  D.C. 
20460.  Please  clearly  mark  your  request 


as  a  request  to  speak  at  the  public 
hearing  and  include  both  the  scheduled 
date  of  the  hearing  (June  4, 1996]  and 
the  docket  number  (F-96-MHWP- 
FFFFF).  Requests  to  sp>eak  may  also  be 
made  on  the  day  of  the  hearing  by 
registering  at  the  door;  requests  to  speak 
by  individuals  who  chooee  to  register  at 
.  the  door  on  the  day  of  the  hearing  will 
be  granted  in  the  order  received,  as  time 
permits.  Individuals  are  requested  to 
provide  a  copy  of  their  testimony  for  the 
record. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9810  or  TDD  703-412-3323, 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Carolyn  L.  Hoskinson,  Office  of 
SoUd  Waste  (5303W).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW,  Washington,  D.C.  20460, 
(703)  308-8626.  For  further  information 
on  EPA's  development  of  the  guidance 
document  "Best  Management  Practices 
for  Soils  Treat^nent  Technologies," 
contact  Subijoy  Dutta  (703)  308-8608. 
(internet  address: 

dutta.subijoy@epamail.epa.gov).  For 
further  information  on  EPA's 
development  of  a  guidance  document 
for  sampling  and  analysis,  whicii  is 
associated  with  today's  proposal, 
contact  James  R.  Brown  (703)  308-8656. 
(internet  address: 
brown.jamesr@epamail.epa.gov). 
SUPPLEMENTARY  INFORMATION:  The  index 
is  available  on  the  Internet.  Please 
follow  these  instructions  to  access  the 
information  electronically: 
Gopher:  gopher.epa.gov 
WWW:  http://www.epa.gov 
Dial-up:  (919)  558-0335 

This  report  can  be  accessed  from  the 
main  EPA  Gopher  menu  in  the 
directory:  EPA  Offices  and  Regions/ 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)/Ofrice  of  Solid 
Waste  (RCRA)/Hazardous  Waste/ 
Corrective  Action/(HWIRMDIA). 

FTP:  ftp.epa.gov 
Login:  anonymous 
Password;  Your  Internet  Address 
Files  are  located  in  /pub/gopher/ 
OSWRCRA 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  with  all  of 
the  comments  received  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 
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EPA's  responses  to  comments, 
whether  v«-itten  or  electronic,  will  be 
printed  in  the  Federal  Register,  or  in  a 
"response  to  comments  document" 
placed  in  the  official  record  for  this 
rulemaking.  EPA  will  not  immediately 
reply  to  commenters  electronically  other 
than  to  clarify  electronic  comments  that 
may  be  garbled  during  transmission  or 
conversion  to  pajjer  form. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Authority 

II.  Background 

A.  Purpose  and  Context  for  Today's 
Prof)osed  Rule 

B.  Relationship  to  Previous 
Regulatory  Initiatives 

1.  Proposed  Subpart  S  Corrective 
Action  Requirements 

2.  Final  Rules  for  Corrective  Action 
Management  Units  (CAMUs) 

3.  Proposed  Land  Disposal 
Restrictions  for  Hazardous  Soils 

4.  Deferral  of  the  Toxicity 
Characteristic  for  Petroleum 
Contaminated  Media  and  Debris 
from  Cleanup  of  Releases  from 
Underground  Storage  Tanks  (USTs) 

5.  Suspension  of  the  Toxicity 
Characteristic  for  Non-UST 
Petroleum  Contaminated  Media 
(proposed  rule) 

6.  Proposed  Hazardous  Waste 
Identification  Rule  (May  20, 1992) 

7.  Relationship  to  CERCLA 

8.  Relationship  to  HWIR-waste  Rule 
(Dec.  21. 1995) 

9.  Relationship  to  RCRA  Legislative 
Reforms 

C.  Origin  of  Today's  Proposed  Rule 
in,  EPA's  Policy  Objectives  for  the 

HWIR-media  Rule 

IV.  Introduction  and  Overview  of 

Today's  Proposal  and  Alternatives 
to  Today's  ftoposal 

A.  Today'sProposed  Approach 

B.  Alternative  Approaches  Including 
Unitary  Approach 

C.  Relationship  to  HWIR-waste  Rule 

V.  Section  by  Section  Analysis 

A.  General  Provisions 

1.  General  Scope  of  Today's 
Proposal— §269.1 

2.  Purpose/Applicability— §  269.2 

3.  Definitions— §  269.3 

4.  Identification  of  Media  Not  Subject 
to  Regulation  as  Hazardous  Waste — 
§  269.4 

B.  Other  Requirements  Applicable  to 
Management  of  Hazardous 
Contaminated  Media 

1.  Applicability  of  Other 
Requirements— §  269.10 

2.  Intentional  Contamination  of  Media 
Prohibited— §269.11 

3.  Interstate  Movement  of 


Contaminated  Media— §  269,12 

C.  Treatment  Requirements 

1.  Overview  of  the  Land  Disposal 
Restrictions 

2.  Treatment  Requirements— §  269.30 

3.  Constituents  Subject  to  Treatment 

4.  Nonanalyzable  Constituents 

5.  Review  of  Treatment  Results — 
§269.33 

6.  Management  of  Treatment 
Residuals— §  269.34 

7.  Media  Treatment  Variances — 
§269.31 

8.  Request  for  Comment  on  Other 
Options 

9.  LDR  Treatment  Requirements  for 
Non-HWlR-media  Soils 

10.  Issues  Associated  with  Hazardous 
Debris 

D.  Remediation  Management  Plans 
(RMPs) 

1.  General  Requirements — §  269.40 

2.  Content  of  RMPs— §  269.41 

3.  Treatability  Studies— §  269.42 

4.  Approval  of  RMPs— §  269.43 

5.  Modification  of  RMPs— §  269.44 

6.  Expiration.  Termination,  and 
Revocation  of  RMPs— §  269.45 

E.  Streamlined  Authorization 
Procedures  for  Program  Revisions 
(Part  271) 

1.  Statutory  and  Regulatory 
Authorities 

2.  Background  and  Approach  to 
Streamlined  Authorization 

3.  Streamlined  Procedures — §271.21 

4.  Authorization  for  Revised 
Technical  Standards  for  Hazardous 
Waste  Combustion  Facilities 

5.  Request  for  Comment  on 
Application  of  Category  1 
Procedures  to  Portions  of  HWIR- 
waste  Proposal 

6.  HWIR-media  Specific 
Authorization  Considerations — 
§271.28 

7.  Effect  in  Authorized  States 

8.  Request  for  Comment  on  EPA's 
Approach  to  Authorization 

F.  Corrective  Action  Management 
Units— §  264.552 

G.  Remediation  Piles— §§  260.10  and 
264.554 

H.  Dredged  Material  Exclusion — 
§261.4 
VI.  Alternative  Approaches  to  HWIR- 
media  Regulations 
A.  The  Unitary  Approach 

1.  Overview  of  the  Unitary  Approach 

2.  Legal  Authority  for  the  Unitary 
Approach 

3.  LDRs  Under  the  Unitar>'  Approach 

4.  The  RAP  Process  Under  the  Unitary 
Approach 

5.  State  Authorization  for  the  Unitary 
Approach 

6.  Enforcement  Authorities  Under  the 
Unitary  Approach 

7.  State  Jurisdiction  Under  the 


Unitary  Approach 

B.  Hybrid  Approach 

C.  Key  Elements  of  an  HWIR-media 
Rule 

1.  Scope  of  the  Rule  (Regarding  Non- 
media  Remediation  Wastes) 

2.  The  Bright  Line 

3.  RAPs,  RMPs.  and  RCRA  Permits 

4.  Request  for  Conunmt 

Vn.  Effective  Date  of  Final  HWIR-media 

Rule 
Vm.  Regulatory  Requirements 

A.  Assessment  of  Potential  Costs  and 
Benefits 

1.  Executive  Order  12866 

2.  Background 

3.  Need  for  Regulation 

4.'  Assessment  of  Potential  Costs  and 
Benefits 

5.  Regulatory  Issues 

B.  Regulatory  Flexibility  Analysis 

C.  Pap)erwork  Reduction  Act 

I.  Authority 

These  regulations  are  prop>osed  under 
the  authority  of  sections  2002(a).  3001. 
3004,  3005,  3006.  and  3007  of  the  Solid 
Waste  Disposal  Act  of  1970,  as  amended 
bv  the  Resource  Conservation  and 
RjBCOvery  Act  of  1976  [RCRA],  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  [HSWA],  42 
U.S.C.  §§ 6912(a),  6921.  6924.  6925. 
6926,  and  6927. 

n.  Background 

A.  Purpose  and  Context  for  Today's 
Proposed  Rule 

Since  1980.  the  Environmental 
Protection  Agency  (EPA)  has  developed 
a  comprehensive  regulatory  framework 
under  Subtitle  C  of  RCRA  that  governs 
the  identification,  generation, 
transportation,  treatment,  storage,  and 
disposal  of  hazardous  wastes.  The 
RCRA  program  is  generally  considered 
prevention-  rather  than  response- 
oriented.  The  regulations  center  around 
two  broad  objectives:  to  prevent  releases 
of  hazardous  wastes  and  constituents 
through  a  comprehensive  and 
conservative  set  of  management 
requirements  (commonly  referred  to  as 
"cradle  to  grave  management");  and  to 
minimize  the  generation  and  maximize 
the  legitimate  reuse  and  recycling  of 
hazardous  wastes. 

The  RCRA  regulations  constitute 
minimum  national  standards  for 
management  of  hazardous  wastes.  In 
general,  they  apply  equally  to  all 
hazardous  wastes,  regardless  of  where 
or  how  generated,  and  to  all  hazardous 
waste  management  facilities,  regardless 
of  how  much  government  oversight  any 
given  facility  receives.  In  order  to 
ensure  an  adequate  level  of  protection 
nationally,  the  RCRA  regulations  have 
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been  conservatively  designed  to  ensure 
proper  management  of  hazardous  wastes 
over  a  range  of  waste  types, 
environmental  conditions,  management 
scenarios,  and  operational 
contingencies. 

In  the  course  of  administering  current 
RCRA  regulations,  to  contaminated 
media  generated  during  site  cleanups. 
EPA  and  the  States  have  recognized 
fundamental  differences  in  both 
incentives  and  objectives  for 
prevention-  and  cleanup-oriented 
programs.  For  example,  the  stringent 
treatment  requirements  established  by 
RCRA  land  disposal  restrictions  (LDRs) 
have  encouraged  many  generators  to 
reduce  the  amount  of  hazardous  waste 
they  generate.  On  the  other  hand,  when 
these  requirements  are  applied  in  the 
context  of  site  cleanup,  they  often 
provide  a  sfhjng  incentive  to  leave 
hazardous  waste  and  contaminated 
media  in  place,  or  to  select  alternate 
remedies  that  will  minimize  the 
applicability  of  RCRA  regulations.  This 
can  result  in  remedies  that  are  less 
protective  of  human  health  and  the 
environment.  (See  54  FR  41566.  October 
10,  1989;  58  FR  8658,  (February  16, 
1993);  and  the  information  in  the  docket 
to  today's  proposed  rule)). 

In  the  administration  of  remedial 
programs  such  as  Superfund  and  the 
RCRA  corrective  action  program.  EPA 
and  the  Stales  are  already  faced  with  an 
unacceptable  situation  that  must  be 
remedied  while  operating  within  the 
technical  and  practical  realiti-js  of  the 
site.  Remedial  actions  generally  receive 
intensive  government  oversight,  and 
remedial  decisions  are  made  by  a  State 
or  Federal  Agency  only  after  site- 
specific  conditions  have  been 
thoroughly  investigated.  In  contrast, 
prevention-oriented  hazardous  waste 
regulations  are  generally  implemented 
independently  by  facility  owner/ 
operators  through  compliance  with 
national  regulatory  requirements. 
In  addition  to  differences  in  the 
incentives  and  objectives  of  cleanup- 
and  prevention-oriented  programs,  EPA 
and  the  States  recognize  that  frequently 
there  are  significant  differences  between 
"as-generated"  process  wastes  and 
contaminated  media  or  other 
remediation  wastes.  For  example, 
contaminated  media  are  often 
physically  quite  different  from  as- 
generated  wastes.  Contaminated  soils 
often  contain  complex  mixtures  of 
muhiple  contaminants,  and  are  highly 
variable  in  their  composition,  handling, 
and  treatability  characteristics.  For  this 
reason,  treatment  of  contaminated  soils 
can  be  particularly  complex,  involving 
one  or  a  series  of  custom-designed 
treatment  systems.  As-generated  wastes. 


however,  are  usually  more  consistent  in 
composition,  since  they  are  derived 
from  specific  known  manufacturing 
processes. 

Historically,  EPA  and  the  States  have 
sought  to  address  the  application  of 
RCRA's  prevention-oriented  standards 
to  remedial  actions  through  a  series  of 
regulatory  and  policy  directives.  These 
policies  aim  at  preserving  RCRA's  goal 
of  protectiveness.  while  providing 
government  regulators  the  flexibility 
and  tools  necessary  to  craft  effective 
site-specific  remedies.  These  include 
the  "Area  of  Contamination"  policy,  the 
"Contained-in"  policy,  the  presumption 
for  UDR  treatment  variances  for 
contaminated  soils,  and  the  regulations 
for  Corrective  Action  Management  Units 
and  Temporary  Units,  which  are 
discussed  in  section  (V)(F)  of  this 
preamble.  (See  e.g.,  memorandum  from 
Michael  Shapiro.  Director.  Office  of 
Solid  Waste,  Stephen  D.  Luftig,  Director, 
Office  of  Emergency  and  Remedial 
Response,  and  Jerry  Clifford,  Director. 
Office  of  Site  Remediation  Enforcement, 
EPA  to  RCRA  Branch  Chiefs  and 
CERCLA  Regional  Managers,  (March  13, 
1996);  section  (V)(A)(4)(a)  of  today's 
preamble;  55  FR  8666,  8758-8760 
(March  8,  1990);  "Superfund  LDR  Guide 
#6A  (2nd  Edition)  Obtaining  a  Soil  and 
Debris  Treatability  Variance  for 
Remedial  Actions"  EPA/Suf)erfund 
Publication:  9347.3-06FS  (September 
1990);  "Superfund  LDR  Guide  #6B 
Obtaining  a  Soil  and  Debris  Treatability 
Variance  for  Removal  Actions"  EPA/ 
Superfund  Publication:  9347.3-06BFS 
(September  1990);  and  58  FR  8658 
(February  16,  1993)). 

With  the  exception  of  the  Corrective 
Action  Management  Unit  regulations. 
EPA  is  not  proposing  that  this 
rulemaking  withdraw  any  of  these 
policies  or  directives. 

Instead,  EPA  seeks  to  formally 
recognize  the  differences  between  as- 
generated  waste  and  contaminated 
media,  by  creating  a  framework  that:  (1) 
Allows  State  and  Federal  regulators  to 
impose  site-specific  management 
requirements  on  lower-risk 
contaminated  media,  and  (2)  modifies 
LDR  treatment  and  other  requirements 
that  are  applicable  to  higher-risk 
contaminated  media.  Since  EPA 
proposes  that  higher-risk  contaminated 
media  remain  subject  to  regulation  as 
""hazardous  waste."  management  of 
these  media  would  remain  subject  to 
most  of  the  other  applicable  RCRA 
Subtitle  C  requirements. 

EPA  has  found  that  the  administrative 
procedures  associated  with  issuance  of 
RCRA  permits  can  often  significantly 
delay  cleanup  actions.  To  relieve  this 
problem.  fPA  is  also  proposing  to 


streamline  the  administrative 
requirements  for  hazardous  waste 
permits  that  are  needed  for  government- 
overseen  remedial  actions.  In  addition, 
the  proposal  contains  provisions  for 
State  authorization  not  only  for  today's 
proposal,  but  for  all  RCRA  program 
revisions,  specifically  including  the 
Revised  Technical  Standards  for 
Hazardous  Waste  Combustion  Facilities 
and  the  HWIR  waste  proposals.  These 
are  much  more  streamlined  than  the 
RCRA  program's  current  procedures. 

In  today  s  notice,  EPA  is  also 
soliciting  comment  on  an  approach  that 
would  remove  remediation  wastes — 
defined  broadly —  from  the  definition  of 
solid  waste,  if  they  were  managed  under 
a  State  or  EPA-approved  plan. 

In  another  matter,  today'sproposal 
would  exclude  dredged  material  from 
RCRA  Subtitle  C  when  it  is  managed 
according  to  a  permit  under  CWA  or 
MPRSA. 

Finally,  EPA  wishes  to  emphasize  that 
this  proposal  and  other  alternatives 
discussed  address  only  the  management 
of  wastes  that  are  generated  during 
cleanup  actions — it  does  not  consider 
issues  associated  with  what  wastes 
should  be  cleaned  up.  what  the  cleanup 
levels  should  be.  or  how  remedies  are 
selected.  EPA  believes  that  these  and 
other  "how  clean  is  clean"  issues  are 
best  determined  by  other  State  and 
Federal  regulations  and  guidelines. 

Throughout  the  development  ot 
today's  proposal.  EPA  has  worked  very 
closely  with  States  as  ""co-regulators," 
and  the  Agency  believes  that  most 
States  share  the  views  and  goals 
expressed  in  these  pages  by  EPA. 

B.  Relationship  to  Previous  Regulatory 
Initiatives 

As  noted  above,  the  need  for  an 
ahemative  regulatory  scheme  for- 
management  of  contaminated  media  and 
remediation  waste  has  been  recognized 
for  some  time.  In  recent  years,  EPA  has 
develop>ed  several  regulatory  initiatives 
to  address  that  need.  Today's  proposal 
is  intended  to  address  the  issues  and 
problems  discussed  above  in  a  single, 
comprehensive  regulatory  package.  As 
such,  it  modifies  and/or  replaces  many 
of  the  Agency's  previous  regulatory 
initiatives,  as  discussed  below. 

1.  Proposed  Subpart  S  Corrective  Action 
Regulations 

In  July  1990.  EPA  proposed 
comprehensive  regulations  to  address 
the  substantive  and  procedural 
requirements  for  implementing 
corrective  actions  at  RCRA  facilities 
under  the  authorities  of  RCRA  sections 
3004(u)  and  3004(v)  (42  USC 
§§  6924(u),(v)).  Commonly  knovim  as  the 
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"Subpart  S  proposal."  the  proposal 
discussed  various  technical  issues 
associated  with  site  cleanup  including 
"action  levels",  cleanup  standards, 
remedy  selection,  points  of  compUance 
and  other  cleanup  requirements.  The 
Subpart  S  proposal  has  been  the 
primary  guidance  for  the  RCRA 
corrective  action  program  since  its 
publication. 

In  general,  the  Subpart  S  proposal 
contemplated  that  contaminated  media 
would  be  subject  to  the  same  regulatory 
requirements  that  apply  to  as-generated 
wastes.  Although  EPA  generally  did  not 
use  the  Subpart  S  proposal  to  address 
issues  associated  with  contaminated 
media  management,  the  Agency  did 
introduce  the  concept  of  Corrective 
Action  Management  Units  (CAMUs)  and 
temporary  units  (TUs)  as  a  means  of 
providing  some  relief  from  the  burdens 
that  LDRs  and  other  Subtitle  C 
requirements  can  impose  on  cleanup 
activities.  The  CAMU  concept  is 
discussed  more  completely  below,  and 
in  section  (V)(F).  of  today's  proposal. 

Today's  proposal  would  establish  a 
more  definitive  and  comprehensive  set 
of  requirements  for  the  management  of 
contaminated  media — and  provide 
considerably  more  regulatory  relief — 
than  the  Subpart  S  proposal  would  have 
in  this  area.  Currently  EPA  is 
reexamining  the  Subpart  S  proposal, 
and  working  to  finaUze  and/or 
repropose  some  of  those  regulations  in 
approximately  18  months.  As  a 
precursor  to  the  Subpart  S  rulemaking, 
the  Agency  is  issuing  an  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM).  One  of  the  purposes  of  the 
ANPRM  is  to  describe  the  relationship 
of  the  Subpart  S  initiative  to  other 
Agency  initiatives,  including  today's 
proposal.  The  Agency  expects  that  if 
finalized,  the  HWIR-media  rules  will  be 
an  essential  complement  to  and  an 
integral  part  of  the  final  RCRA 
corrective  action  regulations. 

2.  Final  Rules  for  Corrective  Action 
Management  Units  (CAMUs) 

On  February  16, 1993  EPA  published 
final  regulations  for  CAMUs  and  TUs 
(58  FR  8658).  In  essence,  the  CAMU 
concept  provides  considerable 
flexibility  to  EPA  and  implementing 
States  to  specify  design,  operating,  and 
closure/post  closure  requirements  for 
units  used  for  land-based  temporary 
storage,  or  for  treatment  of  wastes  that 
are  generated  during  cleanup  at  an 
Rd^  facility.  The  CAMU  also  specifies 
requirements  for  units' that  are  used  as 
long-term  repositories  for  cleanup 
wastes.  Decision  criteria  for  the 
designation  of  CAMUs  are  specified  in 
those  rules.  Most  im{>ortantly,  the 


placement  of  cleanup  wastes  into  an 
approved  CAMU  does  not  trigger  RCRA 
LDR  requirements  (40  CFR  264.552 
(a)(1)).  Thus,  appropriate  treatment 
requirements  can  be  specified  by  the 
overseeing  Agency  '  on  a  site-  and 
waste-specific  basis.  In  addition,  the 
CAMU  rule  provides  that  consoUdation 
or  placement  of  cleanup  wastes  into  a 
CM/(U  does  not  trigger  RCRA  section 
3004(o)  minimum  technology 
requirements  (MTRs)  (40  CFR  264.552 
(a)(2)). 

The  CAMU  rule  did  not  address, 
however,  issues  pertaining  to  the  delay 
often  caused  by  the  need  to  obtain 
RCRA  permits  for  cleanup  actions. 
While  the  regulations  provide  relief 
from  MTRs  and  LDRs,  CAMUs  must  be 
approved  by  the  same  procedures  used 
for  approving  other  types  of  hazardous 
waste  management  units;  i.e.,  through 
RCRA  permits  or  permit  modifications, 
or  through  orders. 

The  CAMU  rule  received  broad 
support  from  many  affected 
stakeholders.  Since  its  adoption,  EPA 
and  the  States  have  been  using  the 
CAMU  rule  to  provide  appropriate 
regulatory  relief  for  cleanups  conducted 
under  RCRA,  CERCLA.  and  State 
cleanup  authorities.  Some  parties, 
however,  have  expressed  concern  that, 
according  to  the  rule.  LDRs  dbnot  apply 
to  wastes  managed  in  a  CAMU.  They 
have  questioned  whether  the  rule 
provides  too  much  discretion  to  EPA 
and  the  States,  and  whether  this 
discretion  could  result  in  unacceptably 
lenient  treatment  requirements.  On  May 
14. 1993  these  parties  filed  a  petition  for 
review  vnlh  the  U.S.  Court  of  Appeals 
for  the  District  of  Colimibia  Circuit 
which  challenged  both  the  legal  and 
policy  bases  for  the  final  CAMU  rules. 
Environmental  Defense  Fund  v.  EPA, 
No.  93-1316  (D.C.  Cir.). 

As  part  of  the  dialogue  that  prefaced 
the  creation  of  the  HWIR  Federal 
Advisory  Committee  (discussed  more 
fully  in  section  C.  "Origin  of  Today's 


I  Throughout  this  notice,  EPA  uses  the  terra 
"overseeing  agency"  to  mean  either  EPA  or  the 
State  authorized  for  the  HWIR-media  program.  Most 
Sutes  are  authorized  for  the  RCRA  base  program, 
and  so  would  be  eligible,  as  appropriate,  to  receive 
authorization  for  the  HWIR-media  program  if  they 
chose  to  do  so  (for  a  discussion  of  authorization  for 
LDRs  under  this  proposal,  see  the  State 
authorization  discussion  in  this  preamble).  For 
those  States  not  authorized  for  the  RCRA  base 
program,  EPA  wrould  operate  the  HWIR-media 
program  in  that  State,  just  as  it  operates  the  rest  of 
the  RCRA  program  in  that  Sute.  Also.  EPA  might 
run  a  cleanup  program  (e.g..  RCRA  Corrective 
Action  or  Superfund)  in  a  State  that  receives 
authorization  for  the  HWBl-media  program.  In  that 
case.  EPA  would  consult  with  or  seek  approval 
from  the  State,  as  appropriate,  in  order  to  approve 
the  RMP.  The  Agency  hopes  that  the  EPA  Regions 
and  States  will  develop  agreements  regarding  how 
this  approval  will  take  place. 


Proposed  Rule"),  the  Agency  agreed  to 
reexamine  the  CAMU  regulations  in  the 
context  of  developing  this  proposal, 
which  is  intended  to  be  a  broader,  more 
comprehensive  response  to  the 
problems  in  applying  traditional  RCRA 
Subtitle  C  standards  to  the  management 
of  remediation  wastes.  As  discussed  in 
detail  elsewhere  in  this  preamble  (see 
section  (V)(F)).  today's  proposal  would 
supersede  the  CAMU  regulations.  A 
more  detailed  discussion  of  the 
relationship  between  today's  proposal 
and  the  CAlMU  regulation  is  presented 
in  section  (V)(F). 

3.  Prof>osed  Land  Disposal  Restrictions 
for  Hazardous  Soils 

On  September  14, 1993  (58  FR  48092), 
EPA  propK>sed  the  ""Phase  II'"  land 
disposal  restriction  regulations,  which 
included  provisions  to  establish 
constituent-specific  treatment  standards 
for  soils  contaminated  with  hazardous 
wastes.  In  that  proposal,  the  Agency 
reiterated  that  combustion  is  not  always 
the  appropriate  BDAT  for  soils,  and 
proposed  treatment  standards  tailored 
specifically  to  contaminated  soils.  The 
Agency  acknowledged  the  limitations  of 
the  data  available  when  the  proposal 
was  written  regarding  the  levels  that  can 
be  achieved  by  treating  various  matrices 
of  contaminated  soils  with  available 
technologies  (58  FR  48092,  48125 
(Septemter  14, 1993)).  Because  of  these 
uncertainties,  the  Agency  outlined 
several  options  to  establish  treatment 
standards  for  contaminated  soils.  Two 
options  described  in  the  proposal's 
preamble  would  have  based  soil 
treatment  standards  on  some  multiplier 
of  the  universal  treatment  standards  for 
hazardous  wastes  (which  were  included 
in  the  same  proposal).  Another 
proposed  option  was  based  on  a  simple 
90%  reduction  standard.  The  Phase  II 
proposal  also  contained  provisions  for 
codifying  the  RCRA  "contained-in" 
pohcy  for  soils.  This  policy,  which  is 
discussed  in  detail  in  section 
(V)(A)(4)(a)  of  this  preamble,  is  based  on 
the  concept  that  environmental  media 
(e.g.,  soils,  ground  water)  that  are 
contaminated  with  listed  hazardous 
wastes  or  that  exhibit  a  hazardous 
characteristic  are  not  of  themselves 
hazardous.  However,  these  media  must 
be  regulated  under  Subtitle  C  because 
they  contain  hazardous  wastes; 
conversely,  once  they  are  determined  to 
no  longer  contain  hazardous  wastes,  the 
media  are  generally  no  longer  regulated 
under  RCRA  Subtitle  C. 

EPA  received  a  number  of  comments 
on  the  proposed  soil  treatment 
standards,  many  of  which  strongly 
urged  the  Agency  to  address  LDR 
treatment  standajtls  for  contaminated 
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soils  and  codification  of  the  contained- 
in  policy  in  the  context  of  HWIR-media 
regulations,  rather  than  as  part  of  the 
LDR  Phase  II  rule.  The  Agency  agreed 
with  thane  who  commented,  and  in  a 
subsequent  Federal  Register  notice  (58 
PR  59976.  November  12,  1993) 
announced  its  intention  to  use  the 
HWIR-media  rule  as  the  vehicle  for 
promulgating  these  standards.  That 
notice  also  extended  the  deadline  for 
comments  and  data  concerning  Phase  11 
provisions  for  hazardous  soilsto  March 
18, 1994.  The  Phase  II  final  rule  (minus 
the  soil  treatment  standards)  was 
promulgated  on  September  19, 1994  (59 
PR  47980). 

4.  Deferral  of  the  Toxicity  Characteristic 
for  Petroleum  Contaminated  Media  and 
Debris  From  Cleanup  of  Releases  From 
Underground  Storage  Tanks  (USTs) 

On  February  12. 1993.  EPA  published 
a  proposal  to  defer  the  applicability  of 
the  toxicity  characteristic  (TC)  rule  for 
petroleum  contaminated  media  and 
debris  that  are  generated  during 
underground  storage  tank  cleanups. 
This  was  a  follow-up  proposal  to  the 
Agency's  original  temporary  deferral, 
which  was  part  of  the  final  rulemaking 
for  the  toxicity  characteristic  (55  PR 
11798.  11862.  March  29.  1990).  The 
Agency  will  be  assessing  studies  to 
support  a  final  decision  as  to  whether 
UST  petroleum  contaminated  media 
and  debris  should  be  regulated  as 
hazardous  wastes  under  RCRA  Subtitle 
C.  Today's  proposal  does  not  address 
whether  or  not  this  material  should  be 
regulated  as  hazardous  waste:  thus,  the 
temporary  exclusion  described  here  will 
remain  in  effect  until  the  Agency  ^ 

publishes  a  separate  final  rulemaking 
determination.  (Note  that  because 
today's  proposal  does  not  address  this 
issue,  it  does  not  reopen  the  comment 
period  for  the  February  12,  1993 
proposal.) 

5.  Suspension  of  the  Toxicity 
Characteristic  for  Non-UST  Petroleum 
Contaminated  Media  (Proposed  Rule) 

On  December  24.  1992.  EPA  proposed 
to  suspend  temporarily  the  applicability 
of  the  toxicity  characteristic  (TC)  to 
media  contaminated  with  releases  of 
petroleum  from  sources  other  than 
underground  storage  tanks.  This 
proposal  was  developed  in  response  to 
petitions  from  a  number  of  States.  Their 
contention  was  that  exempting 
petroleum  contaminated  media  from 
UST  cleanups — while  cleanup  of 
petroleum  releases  from  other  sources 
(such  as  aboveground  tanks)  remained 
subject  to  Subtitle  C — made  little  sense. 

In  December  1992,  EPA  answered  the 
States'  petitions,  and  announced  its 


intention  to  suspend  the  applicability  of 
the  toxicity  characteristic  to  all 
petroleum  contaminated  media  (57  PR 
61542).  The  suspension  would  have 
taken  effect  only  in  States  that  certified 
that  they  had  effective  authorities  and 
programs  in  place  that  could  compel 
cleanup  and  regulate  the  management  of 
such  petroleum  contaminated  media  in 
a  protective  manner.  Also,  the 
suspension  would  only  apply  to  media 
generated  during  State  or  Federally 
supervised  cleanup  actions.  EPA 
proposed  that  the  suspension  be 
effective  for  three  years,  during  which 
time  the  Agency  would  conduct  more 
thorough  studies  to  determine  whether 
or  not — and  how — petroleum 
contaminated  media  should  be 
regulated  under  RCRA. 

Afier  the  proposed  suspension  was 
published,  it  became  clear  that  many 
issues  addressed  in  that  proposal 
applied  not  only  to  media  contaminated 
by  petroleum  releases,  but  also  to  the 
management  of  all  types  of 
contaminated  media.  The  issues 
associated  with  judging  the  adequacy  of 
State  cleanup  programs  and  whether 
such  programs  can  ensure  protective 
management  of  cleanup  wastes  outside 
of  the  Subtitle  C  system  were  also 
recognized  as  relevant  to  other 
regulatory  initiatives  involving  State 
authorization  under  RCRA. 

Soon  after  the  publication  of  the 
proposed  suspension,  the  Agency,  in 
concert  with  the  States  and  other 
stakeholders,  launched  a  major, 
comprehensive  effort  to  address  the 
regulation  of  contaminated  media  under 
Subtitle  C.  (See  the  following  discussion 
of  the  HWIR-media  rulemaking 
proposal).  EPA  and  the  others 
recognized  that  these  more 
comprehensive  HWIR-media  rules 
would  have  to  deal  essentially  with  the 
same  set  of  issues  addressed  in  the 
proposed  suspension  for  petroleum 
contaminated  media.  Thus,  finalizing 
the  proposed  suspension  would  have 
required  reaching  decisions  on  a 
number  of  issues  common  to  both  rules. 
In  effect,  finalizing  the  TC  suspension 
rule  would  have  preempted  the  HWIR- 
media  process  in  many  resj)ects.  To 
preserve  the  process,  and  to  avoid  the 
redundancy  of  developing  two 
regulations  to  address  the  same  basic 
problems,  EPA  decided  not  to  proceed 
with  finalizing  the  TC  Suspension. 
Instead,  the  Agency  chose  to  address 
those  issues  in  the  broader  context  of 
the  HWIR-media  rulemaking  process. 

The  Agency  believes  that  the 
flexibility  introduced  into  Subtitle  C 
requirements  in  today's  proposal 
sufficiently  addresses  the  issues  raised 
under  the  proposed  "Suspension  of  the 


Toxicity  Characteristic  for  Non-UST 
Petroleum  Contaminated  Media,"  and 
therefore  believes  that  if  the  HWIR- 
media  rule  is  finalized,  it  will  not  be 
necessary  to  finalize  the  TC  suspension. 
The  Agency  requests  comments  on 
whether  additional  flexibility  (beyond 
that  provided  for  in  today's  proposal)  is 
necessary  for  non-UST  petroleum 
contaminated  media. 

6.  Proposed  Hazardous  Waste 
Identification  Rule  (May  20, 1992) 

Shortly  after  the  publication  of  the 
proposed  TC  suspension,  the  Agency 
completed  a  separate  (but  related) 
rulemaking  proposal,  commonly 
referred  to  as  the  Hazardous  Waste 
Identification  Rule  (HWIR)  (57  PR 
21450,  May  20, 1992).  This  proposed 
rule  was  issued  in  response  to  the  U.S. 
Court  of  App>eals,  District  of  Columbia 
Qrcuit's  vacature  of  the  mixture  and 
derived  from  rules  [Shell  Oil  Co.  v.  EPA, 
950  F.2d  741  (D.C.  Cir.  1991)),  which 
were  issued  in  1980  as  part  of  the 
original  RCRA  hazardous  waste 
regulations.  In  that  HWIR  proposal,  EPA 
outlined  alternative  regulatory 
approaches  for  estabUshing  "exit"  levels 
for  hazardous  wastes  (i.e.,  concentration 
levels  below  which  listed  hazardous 
wastes  would  no  longer  be  subject  to 
Subtitle  C  jurisdiction).  The  primary 
focus  of  the  HWIR  proposal  was  on  the 
"exit"  of  as-generated  hazardous  wastes 
fix)m  the  Subtitle  C  system.  However,  a 
separate  portion  of  the  proposal 
outlined  conceptual  approaches  for 
revising  Subtitle  C  requirements  as  they 
currently  apply  to  the  management  of 
contaminated  media  (57  FR  21450, 
21463,  May  20, 1992). 

The  HWIR  proposal  received 
considerable  interest.  A  number  of 
commenters  expressed  strong  concerns 
about  the  proposal  as  a  whole,  and  the 
process  that  was  used  to  develop  it. 
Some  of  the  concerns  focussed  on  EPA's 
failure  to  consult  with  the  States  and  the 
public  prior  to  issuing  the  very  complex 
and  significant  proposal.  Because  of 
process  related  issues,  the  strong  views 
expressed  by  the  States,  and  the 
importance  of  the  rulemaking,  EPA 
decided  that  a  more  deliberate  and 
inclusive  process  was  needed  for 
developing  the  regulations.  On  October 
5, 1992  the  Agency  formally  announced 
its  intention  to  withdraw  the  May  20, 
1992  proposal,  and  start  a  series  of 
discussions  with  various  stakeholders  to 
develop  a  new,  carefully  considered 
approach  to  crafting  both  exit  levels  for 
"as-generated"  wastes  and  management 
standards  for  cleanup  of  contaminated 
media. 


7.  Relationship  to  CERCLA 

The  rule  being  proposed  today  would 
be  expected  to  have  a  significant  impact 
at  sites  being  addressed  under  CERCLA. 
Superfund  sites  generate  large  quantities 
of  remediation  waste,  and  compliance 
with  RCRA  requirements  in  the 
management  of  this  waste  has  been  a 
recurring  concern.  The  substantive 
requirements  of  RCRA  Subtitle  C, 
including  land  disposal  restrictioiis, 
apply  to  hazardous  wastes  at  these  sites, 
and  permits  are  required  for  off-site 
actions. 

Under  the  approach  proposed  today, 
the  flexibility  being  provided  for 
management  of  remediation  waste 
would  be  available  to  CERCLA 
responses.  It  should  be  noted,  however, 
that  CERCLA  responses  must  comply 
with  all  "applicable"  or  "relevant  and 
appropriate"  requirements,  both  Federal 
and  State.  Therefore,  until  a  RCRA 
authorized  State  is  authorized  for  the 
HWIR-media  rule,  the  State's  existing 
RCRA  regulatory  system  would  be 
applicable  (or  relevant  and  appropriate) 
to  Superfund  actions  in  the  State. 

8.  Relationship  to  HWIR-waste  Rule 
(Dec.  21,  1995) 

See  preamble  section  (IV)(C). 

9.  Relationship  to  RCRA  Legislative 
Reform 

On  March  16, 1995  the  President 
committed  to  identify  high  cost,  low 
benefit  provisions  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  legislative  reform.  After  an  extensive 
stakeholder  outreach  process,  the 
Administration  selected  two  issues.  The 
first  issue  for  legislative  reform,  an 
exemption  for  certain  low  risk  wastes 
imm  costly  regulation  under  RCRA's 
land  disposal  restrictions  program,  was 
signed  into  law — the  Land  Disposal 
Flexibility  Act — by  the  President  on 
March  26, 1996. 

The  second  topic  identified  for 
legislative  reform  was  the  application  of 
RCRA  hazardous  waste  management 
requirements  to  cleanup  wastes.  The 
Administration  currently  is  discussing 
with  stakeholders  and  Congress  the 
possible  development  of  bipartisan 
legislation  to  expedite  the  safe  and  cost- 
effective  management  of  cleanup  wastes 
that  are  currently  subject  to  RCRA 
hazardous  waste  management 
requirements.  In  addition  to  RCRA 
cleanup  sites,  the  type  of  reform  being 
discussed  would  benefit  site  cleanups 
under  Superfund,  Brownfields  and  State 
voluntary  programs.  EPA  has  requested 
comment  on  a  range  of  alternatives  to 
today's  proposal  that  are  consistent  with 
the  range  of  alternatives  being  discussed 
for  legislative  reforms. 


C.  Origin  of  Today's  Proposed  Rule 

In  order  to  facilitate  discussions  with 
various  stakeholdere,  EPA  established  a 
formal  advisory  Committee,  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA).  Chaired  jointly  by  the 
Director  of  the  Office  of  Solid  Waste  and 
the  Commissioner  of  the  Oregon 
De[)artment  of  Environmental  Quality 
(representing  the  States  as  "co- 
regulators"),  tlie  HWIR  FACA 
Committee  included  representatives 
firom  industry,  environmental 
organizations,  the  States,  and  other 
affected  organizations. 

One  of  the  initial  decisions  reached 
by  the  FACA  Committee  was  to  create 
separate  sub-groups  to  address  the  two 
major  components  of  the  rule — ^the 
provisions  for  contaminated  media,  and 
the  provisions  for  as-generated  wastes. 
Since  then,  these  two  efforts  have 
proceeded  in  parallel,  and  have  evolved 
into  separate  but  obviously  related 
rulemakings.  A  more  complete 
description  of  the  proceedings  of  the 
HWIR  FACA  Committee  and  subsequent 
deliberations  of  its  two  sub-groups  can 
be  reviewed  in  the  Docket  for  this  rule, 
and  the  HWIR-waste  rule  (60  FR  66344- 
469,  Dec.  21,  1995). 

In  July  1993  the  FACA  Committee 
developed  and  approved  a  conceptual 
framework  for  the  HWIR-media  rule. 
Commonly  referred  to  as  the 
"Harmonized  Approach,"  this 
framework  embodied  a  number  of 
compromises  reached  among  the 
participants  in  the  process.  It  was 
recognized  by  the  Committee  that  the 
Harmonized  Approach  was  only  a 
conceptual  outline  for  crafting  a 
proposed  HWIR-media  rule,  and  that  a 
number  of  important  issues  remained  to 
be  resolved.  However,  the  participants 
agreed  that  EPA,  in  partnership  with  the 
States,  should  begin  the  formal 
rulemaking  process  with  the  objective  of 
assessing  the  remaining  issues, 
determining  the  viability  of  such  a  rule 
bom  a  legal,  technical,  and  policy 
standpoint,  and  if  possible,  developing 
a  proposed  rule  that  embodied  the 
general  concepts  and  directions 
outlined  in  that  approach.  Today's 
proposal  represents  the  culmination  of 
those  efforts. 

h  should  be  understood  that  this 
proposal,  which  is  patterned  after  the 
Harmonized  Approach,  represents  the 
Agency's  best  efforts  to  fulfill  the 
directive  of  the  HWIR  FACA  Committee. 
In  developing  the  proposal  it  was 
necessary  to  make  decisions  on  a 
number  of  important  issues,  some  of 
which  were  not  specifically  addressed 
in  the  Harmonized  Approach,  including 
some  issues  that  were  not  identified 


during  the  FACA  process.  The  Agency 
realizes  that  although  tentative 
consensus  was  reached  by  the  FACA 
Committee  on  the  harmonized 
approach,  it  cannot  be  assumed  that 
today's  proposal  will  meet  with  the 
approval  of  all  members  of  the 
Committee.  In  fact,  some  stakeholders 
have  already  expressed  concerns  with 
some  of  the  specifics  of  today's 
proposal. 

It  is  the  Agency's  view  that  today's 
proposal  would  offer  many  benefits 
beyond  the  present  regulatory  situation. 
However,  it  is  quite  possible  that  other, 
different  regulatcuy  approaches  could 
achieve  the  same  objectives  and  leveb 
of  protection,  and  might  offer  other 
advantages  in  terms  of  simplicity,  cost- 
effectiveness  and/or  ease  of 
implementation.  A  discussion  of 
possible  alternative  approaches  to 
today's  prop>06ed  rule  is  presented  in 
sections  IV  and  VI  of  this  preamble. 

In  any  case,  EPA  in  consultation  with 
the  States,  will  continue  to  seriously 
examine  the  strengths  and  weaknesses 
of  the  proposal  presented  in  today's 
notice,  and  of  the  alternatives  discussed. 
The  Agency  specifically  requests 
comments  on  the  approaches  taken  in 
today's  proposed  rule,  and  the  specific 
strengths  and  weaknesses  of  the 
proposed  options  as  well  as  the 
alternatives  discussed  in  section  VI  of 
this  preamble. 

Alternative  regulatory'  approaches, 
and  any  advantages  they  may  have  in 
comparison  to  today's  proposal,  will  be 
very  carefully  considered.  The  Agency 
is  committed  to  issuing  a  final  HWIR- 
media  rule  that  achieves  as  much 
desirable  regulatory  relief  as  possible, 
that  is  protective  of  human  health  and 
the  environment,  and  that  can  be  easily 
understood  and  implemented. 

m.  EPA's  Policy  Obiectives  for  the 
HWIR-Media  Rule 

In  developing  today's  proposal.  EPA, 
in  consultation  with  the  States, 
identified  several  key  policy  objectives. 
These  are  discussed  below. 

Special  Requirements  Should  Be 
Developed  That  Are  Appropriate  for 
Management  of  Contaminated  Media 

As  discussed  above,  based  on  their 
experiences  overseeing  and 
implementing  environmental  cleanups, 
EPA  and  the  States  believe  that  many  of 
the  current  prevention-oriented 
regulations  under  RCRA  are 
inappropriate  ^or  regulating  the 
management  of  contaminated  media. 
EPA  and  the  States  have  found  that 
these  prescriptive  standards  can  create 
disincentives  for  action,  and  constrain 
the  range  of  options  available  to 
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environmental  remediators.  Thus,  in 
order  to  better  align  the  regulatory 
controls  for  the  unique  challenges 
associated  with  contaminated  media, 
existing  Subtitle  C  requirements  should 
be  modified  to  create  a  more  flexible 
and  common-sense  regulatory  system 
for  management  of  contaminated  media. 

Requirements  for  Xfanagement  of 
Contaminated  Media  Should  Be  Flexible 
and  Should  Reflect  Actual  Media 
Cleanup  Site  Conditions  and  the 
Characteristics  of  the  Contaminated 
Media 

EPA  and  the  States  have  found  that 
cleanup  of  hazardous  waste  sites  often 
requires  regulators  to  make  numerous 
site-  and  media-specific  cleanup 
decisions  that  can  be  at  odds  with 
RCRAs  uniform  national  standards. 
Although  some  may  argue  that  applying 
uniform  national  LDR  treatment 
standards  and  other  national  standards 
is  appropriate  for  contaminated  media, 
EPA  is  persuaded  that  for  the  most  part, 
site-specific  flexibility  is  necessary  to 
ensure  the  most  effective  management 
of  these  wastes.  EPA  further  believes 
that  EPA  andJoT  State  oversight  of 
media  management  activities  will 
ensure  that  this  additional  flexibility 
will  not  be  abused. 

State  and  Federal  Cleanup  Frograms 
That  Have  Adequate  Authorities  and 
That  Are  Responsibly  Administered  Can 
and  Should  Be  Relied  Upon  To  Exercise 
Sound  Professional  Judgment  in 
Implementing  HWIR-Media  Regulations 

For  some  time  many  States  have  been 
successfully  operating  cleanup 
programs  under  State  authorities.  These 
States  have  often  completed  cleanups  at 
substantial  numbers  of  sites,  and  have 
demonstrated  a  capability  for  overseeing 
technically  complex  cleanups  while 
ensuring  adequate  protection  of  human 
health  and  the  environment.  Many  of 
these  programs  are  patterned  after 
existing  Federal  programs  such  as 
CERCLA  or  RCRA  corrective  action. 
EPA  is  confident,  therefore,  that  many 
States  will  be  able  to  effectively 
implement  these  new  regulations,  and 
exert;ise  sound  judgment  in  making  site- 
specific  management  decisions. 

HWIR-Media  Regulations  Should  to  the 
Extent  Possible  Remove  Administrative 
Obstacles  To  Expedite  Cleanups,  and 
Provide  Incentives  for  Voluntary 
Initiation  of  Cleanup  by  Responsible 
Parties 

The  obstacles  posed  by  RCRA  permit 
requirements  for  cleanups  that  involve 
on-site  treatment,  storage  or  disposal  of 
contaminated  media,  and  other  cleanup 
wastes  have  been  recognized  for  some 


time.  EPA  believes  that  today's  proposal 
would  provide  considerable  relief  from 
these  administrative  obstacles.  At  the 
same  time,  adequate  opportunities  for 
public  participation  must  be 
maintained.  e!pA  believes  that  the  new 
administrative  procedures  presented  in 
today's  proposal  for  remedial  actions 
that  would  otherwise  require  traditional 
RCRA  permits  would  meet  the  goal  of 
streamlining  the  process,  while 
maintaining  opportunities  for  public 
participation. 

Because  this  proposal  would  provide 
considerable  substantive  relief  (through 
more  flexible  management  standards), 
and  relief  from  administrative  obstacles, 
EPA  believes  that  the  rule  would  have 
the  additional  benefit  of  stimulating 
voluntary  initiation  of  cleanup  actions 
by  owners  and  operators  of 
contaminated  properties. 

Authorizing  States  for  HWIR-Media 
Regulations  Should  Be  Streamlined  and 
Simplified  To  Save  Time  and  Resources 

The  process  for  authorizing  States  for 
the  RCRA  Subtitle  C  program  has  been 
characterized  by  lengthy  procedures, 
large  resource  expenditures,  and 
detailed,  line-by-line  reviews  of  State 
authorization  applications.  The  goal  of 
these  procedures  has  been  to  ensure 
before  the  State  may  receive 
authorization,  that  State  programs  are 
equivalent — in  the  strictest  sense  of  the 
word — to  the  Federal  program.  EPA 
views  the  HWIR-media  regulations  as  an 
opportunity  to  rethink  the  State 
authorization  process,  with  the  goal  of 
creating  a  new  approach  that  relies  on 
less  up- front  review  by  EPA,  a  greater 
reliance  on  certification  by  States,  and 
more  credible  and  effective  sanctions  on 
States  that  do  not  effectively  implement 
the  regulations  for  which  they  are 
authorized.  EPA  expects  that  this  new 
approach  to  State  authorization  will  be 
applied  to  other  parts  of  the  RCRA 
program.  If  it  is  successful,  the  approach 
may  become  the  template  for  the  RCRA 
program  as  a  whole.  (This  is  discussed 
in  more  detail  in  section  (V)(E).) 

The  Regulations  Should  Be  Easy  To 
Understand 

The  RCRA  Subtitle  C  program  has 
been  criticized  by  many  for  being  overly 
complex  and  thus  difficult  to  comply 
with.  This  rule  is  not  intended  to  fix  all 
of  the  program's  complexities;  however, 
a  primary  objective  in  creating  this  new 
regulatory  framework  for  management 
of  contaminated  media  was  to  ensure 
that  the  new  regulations  are  as  easy  to 
understand — and  implement — as 
possible. 


rV.  Introduction  and  Overview  of 
Today's  Proposal  and  Alternatives  to 
Today's  Proposal 

A.  Today's  Proposed  Approach 

Today's  proposal  would  establish  two 
new  regulatory  regimes  for  management 
of  contaminated  media  that  would 
otherwise  be  subject  to  regulation  under 
the  current  RCRA  Subtitle  C  regulations, 
if  the  media  are  managed  under  the 
oversight  of  EPA  or  an  authorized  State. 
The  rule  would  estabUsh  a  "Bright 
Line" — a  set  of  constituent-specific 
concentrations — to  distinguish  between 
those  two  regimes  based  on  whether 
media  are  more  highly  contaminated,  or 
contaminated  at  lower  levels. 

Media  which  were  contaminated  with 
constituent  concentrations  below  Bright 
Line  values  would  be  eligible  to  exit 
from  Subtitle  C  regulation  if  the  State  or 
EPA  determined  that  the  media  did  not 
contain  waste  that  present  a  hazard  (i.e., 
hazardous  waste).  (See  RCRA  §  1004(5)). 
Most  management  requirements  for 
contaminated  media  that  do  not  contain 
hazardous  wastes  would  be  specified  by 
the  overseeing  Agency  on  a  case-by-case 
basis. 

Today's  proposal  also  addresses 
application  of  the  Land  Disposal 
Restrictions  (LDRs)  to  both  hazardous 
and  non-hazardous  contaminated 
media.  Hazardous  contaminated  media 
are  environmental  media  that  contain 
hazardous  wastes  or  exhibit  a  hazardous 
characteristic  and  have  not  been 
determined,  pursuant  to  §  269.4,  to  no 
longer  contain  hazardous  wastes.  Non- 
hazardou*;  contaminated  media  are 
media  determined,  pursuant  to  §269.4, 
not  to  contain  hazardous  waste.  LDRs 
apply  to  media  contaminated  by 
hazardous  wastes  when  the  wastes  were 
land  disposed  after  the  effective  date  of 
the  applicable  land  disposal 
prohibitions.  When  the  wastes  that  are 
contaminating  the  media  were  land 
disposed  before  the  effective  date  of  the 
applicable  land  disposal  prohibitions, 
LDRs  attach  to  the  media  when  the 
media  are  removed  from  the  land, 
unless  the  media  have  been  determined 
not  to  contain  hazardous  wastes  before 
they  are  removed  from  the  land.  Media 
subject  to  the  LDRs  must  be  treated  to 
meet  LDR  treatment  standards  prior  to 
placement,  or  re-placement,  in  a  land 
disposal  unit  (except  a  no-migration 
unit).  As  stated  above,  media 
contaminated  by  hazardous  wastes 
placed  before  the  effective  dates  of  the 
aoplicable  land  disposal  prohibitions 
and  determined  to  no-longer  contain 
hazardous  waste  before  they  are 
removed  from  the  land  are  not  subject 
to  the  land  disposal  restrictions. 


In  some  cases,  hazardous 
contaminated  media  may  be  determined 
to  no-longer  contain  hazardous  waste, 
but  may  remain  subject  to  the  land 
disposal  restriction  treatment  standards. 
As  discussed  more  completely  later  in 
today's  preamble,  this  is  based  on  the 
logic  that,  once  attached,  the  obligation 
to  meet  land  disposal  restriction 
treatment  standards  continues  even  if  a 
waste  is  no  longer  considered  hazardous 
under  RCRA  Subtitle  C. 

Under  current  regulations,  media 
subject  to  the  land  disposal  restriction 
treatment  standards  must  meet  the 
standards  for  the  hazardous  wastes 
contained  (or.  in  some  cases,  formerly 
contained)  in  the  media,  that  is,  the 
same  treatment  standard  the 
contaminating  hazardous  wastes  would 
have  to  meet  if  they  were  newly 
generated.  Today's  proposal  would 
modify  the  land  disposal  restriction 
treatment  standards  for  media  subject  to 
the  LDRs  so  that  the  treatment  standards 
reflect  the  site-specific  nature  of 
cleanup  activities  and  media  treatment 
technologies  and  strategies  more 
accurately  and  appropriately.  Today's 
proposal  also  establishes  new  Media 
Treatment  Variances  to  ensure  that, 
when  the  generic  LDR  treatment 
standards  are  technically  impracticable 
or  inappropriate  or,  for  contaminated 
media  with  all  constituent  ^ 

concentrations  below  the  Bright  Line, 
when  the  statutory  LDR  stendard  can  be 
met  with  less  treatment  than  required  by 
the  generic  LDR  treatment  standards, 
appropriate  treatment  will  be  required. 
When  contaminated  media  determined 
by  a  State  or  EPA  to  no-longer  contain 
hazardous  waste  is  still  subject  to  the 
LDRs,  today's  proposal  establishes  a 
policy  that  site-specific  Media 
Treatment  Variances  would  be 
appropriate. 

Contaminated  media  that  contain 
hazardous  wastes  would  continue  to  be 
regulated  as  hazardous  wastes,  but 
certain  Subtitle  C  requirements  would 
be  modified.  Most  importantly,  the  LDR 
treatment  standards  for  media  would  be 
amended,  to  account  for  the  highly 
variable  characteristics  of  media  (such 
as  soils)  that  are  mixed  with  hazardous 
wastes,  and  the  technical  uncertainties 
involved  with  treating  such 
heterogeneous  materials.  One  of  the 
primary  objectives  of  the  proposed  rule 
is  to  replace  generic,  national  standards 
with  more  tailored  and  flexible 
requirements  for  contaminated  media. 
The  rule  would  establish  a  new 
mechanism  for  imposing  these  site- 
specific  requirements — ^remediation 
management  plans  (RMPs).  These  plans 
would  be  the  vehicle  for  imposing  (and 
enforcing)  the  new  requirements,  while 


ensuring  public  participation  in  the 
decision  making  process.  An  approved 
RMP  would  be  required  for  both  wastes 
that  contain  hazardous  wastes  and  those 
determined  not  to  contain  hazardous 
wastes.  Thus,  the  regulations  would  not 
be  self-implementing — the  increased 
flexibility  allowed  under  the  new  rules 
would  be  available  to  owner/operators 
and  other  responsible  parties  only  when 
there  is  sufficient  government  oversight 
to  ensure  that  such  flexibility  is  not 
abused. 

The  use  of  RMPs  should  accelerate 
and  streamline  cleanup  actions  in 
several  ways.  First,  an  approved  RMP 
would  be  considered  a  RCRA  permit, 
eliminating  the  need  to  issue  traditional, 
time-intensive  RCRA  permits  for 
cleanup  actions.  Second,  the  procedures 
for  reviewing  and  approving  RMPs 
would  be  considerably  less  complex 
than  those  required  for  RCRA  permits. 
Third,  RMP's  would  not  trigger  the 
requirement  for  facility-wide  (and 
beyond  facility  boundary)  corrective 
action  requirements  under  §  3004(u)  and 
(v)  of  RCRA.  Thus,  the  delays  and  other 
disincentives  that  have  often  been 
caused  by  the  need  to  obtain  a  RCRA 
permit  for  certain  cleanup  activities 
should  be  significantly  eased. 

It  should  be  noted  that  certain  types 
of  remediation  wastes,  such  as  sludges, 
debris,  and  other  non-media 
remediation  wastes,  would  not  be 
subject  to  the  more  flexible  treatment 
standards  specified  in  the  proposal  and 
could  not  exit  from  hazardous  waste 
regulation  through  a  contained-in 
determination.  Such  materials  would  be 
subject  to  the  traditional  Subtitle  C 
regulations,  including  LDR. 
requirements.  However,  RMPs  could  be 
used  (at  the  discretion  of  the  overseeing 
Agency)  to  address  all  types  of 
remediation  wastes. 

Today's  proposal  would  also  replace 
the  ciurent  regulations  for  CAMUs, 
which  were  promulgated  on  February 
16, 1993.  New  CAMUs  could  not  be 
approved  after  the  publication  date  of 
the  final  HWIR-media  rule;  however, 
existing  CAMUs  would  be 
"grandfathered",  and  could  continue 
operating  for  the  duration  of  the 
remedial  operations.  For  situations  in 
which  cleanup  wastes  are  simply  stored 
or  treated  in  piles  as  part  of  cleanup 
activities,  a  new  type  of  unit — a 
remediation  pile— could  be  used 
without  triggering  LDRs  and  MTRs.  A 
significant  difference  between  the 
requirements  for  these  remediation  piles 
and  the  current  CAMU  requirements  is 
that  these  piles  would  be  only 
temporary  and  could  not  be  used  as  a 
disposal  option  for  remediation  wastes. 
Remediation  piles  could  only  be  used 


during  the  duration  of  the  cleanup 
activities  at  the  site. 

Another  important  feature  of  this 
proposal  is  it's  new  approach  to 
authorizing  States  for  the  rule,  which 
would  be  much  more  streamlined  than 
existing  authorization  procedures. 
Under  the  new  approach.  States  would 
certify  that  they  have  an  equivalent 
program,  and  EPA  would  only  do  a  very 
brief  review  priw  to  authorization, 
rather  than  a  meticulous  line-by-line 
review  of  the  States'  regulations  to 
determine  equivalence.  Chice 
authorized,  EPA  would  monitor  the 
State's  implementation  of  the  program. 
Ultimately,  the  Agency  could  revoke  a 
State's  authorization  specifically  for  this 
rule,  without  having  to  revoke  the 
State's  entire  RCRA  program  (as  is 
currently  the  case). 

B.  Alternative  Approaches  Including 
Unitary  Approach 

The  Agency  also  solicits  comments 
regarding  alternative  approaches  to 
implementing  the  objectives  of  today's 
proposal.  An  alternative  that  was 
originally  suggested  by  Industry 
stakeholders  has  received  attention  and 
support  from  many  stakeholders.  This 
alternative  approach  is  commonly 
referred  to  as  the  "Unitary  Apphoach.^" 
The  Unitary  Approach  would  exempt 
all  cleanup  wastes  (including 
contaminated  media  and  non-media 
remediation  wastes)  from  Subtitle  C 
regulation  if  they  meet  certain 
conditions  (the  rule  would  thus  be 
based  on  a  conditional  exclusion 
theory).  The  conditional  exclusion 
requires  that  these  remediation  wastes 
be  managed  under  an  enforceable 
"Remedial  Action  Plan"  or  RAP 
approved  by  EPA  or  an  authorized  State 
program.  The  Unitary  Approach  would 
not  include  a  Bright  Line  concept.  All 
cleanup  wastes  would  be  subject  to  site- 
specific  management  requirements  set 
by  the  overseeing  Agency  (EPA  or  State) 
in  the  RAP.  EPA  also  believes  that  many 
of  the  key  elements  of  different  options 
and  alternatives  discussed  in  this 
proposal  could  be  combined  in  different 
ways  to  construct  an  effective  HWIR- 
media  program.  The  following  table 
illustrates  three  different  combinations 
of  the  key  elements,  and  is  intended  to 
facilitate  comparison  of  options.  A 
further  discussion  of  alternative 
approaches  and  hybrids,  is  provided  in 
section  VI  of  the  preamble  to  today's 
proposal. 


^  S«e  lener  fatxn  )ames  R.  Roewer.  USWAG 
Program  Manager,  Utilities  Solid  Waste  Activities 
Croup,  to  Michael  Shapiro.  Director.  Office  of  Solid 
Waste.  EPA  (September  15,  1995)  in  the  docket  for 
today's  propowl. 
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Table  i 


Key  eiemenb 


Legal  Theory 

Scope  

Bnghl  Line  .. 


Hazardous  vs.  Non- 
hazardous. 


LDRs 

Permrttng 


Propoeed  option 


ContainedHn 


MedM  only 

Bnght  Line— 10  >  and  Hazard  index 
o«  10. 

AH  media  above  BrigH  Line  are  sub- 
ject to  SubMIe  C;  btlom  a  site-  spe- 
cific decision. 

LDRs  required  for  media  where  LORs 

attaches  ^ 
RMP    senses   as    RCRA    permit    for 

media  that  remain  subject  to  Subtitle 

C. 


Hybrid  oortfngenl  manaoement 
option 


CondMonai  Exclusion  for  below  the 
BrigW  Line. 

All  remediaiion  wastes' 

Bright  Line  (a)  (for  med«)  same  as 
proposal,  or  (b)  quaMartive  Bright 
Line'. 

AN  remediation  wastes  above  Bright 
Line  are  subject  to  SubaHe  C;  below 
(when  managed  aocordHig  to  RAP 
or  RMP)  are  not  hazardous. 

LORs  required  tor  wastes  wfwre  LDRs 
attaches^. 

RtVlP  serves  as  RCRA  permit  for 
wastes  tt«t  are  above  the  Bright 
Line;  for  wastes  below  the  Bright 
Line,  RMP  does  not  have  to  serve 
as  RCRA  permit 


Unitary  approach 


CondMorttl  Exclusion. 


Al 

No  Bright  Line. 


Al  remedntion  wastes  maraged  ac- 
cording to  RAP  or  RMP  are  not  haz- 
ardous. 

LORs  required  for  wastes  wtwre  LORs 

attaches.^ 
No  requirement  that  RAP/RMP  serve 

as  RCRA  permit,  since  wastes  are 

not  subiect  to  Subtitle  C. 


'  See  discussion  of  qualitative  Bright  Lme  betow. 

2  See  discussK)n  of  applicability  of  LDRs  m  section  (V)(C). 

3  See  discussion  of  alternative  option  tor  LOR  applicability  in  section  (VI)(A)(3). 


The  Agency  believes  that  the 
alternative  approaches  provide  more 
flexibility  than  today's  approach,  and 
requests  comments  on  the  Unitary 
Approach  as  an  alternative  to  today's 
proposal,  as  well  as  other  options  that 
combine  different  key  elements. 

C.  Relationship  to  HWIR-Waste  Rule 

EPA  recently  proposed  two 
approaches  for  exemptions  from 
Subtitle  C  regulation  that  focus  on  listed 
hazardous  wastes  that  are  not 
undergoing  remediation  (60  FR  66344- 
469,  Dec.  21,  1995).  Under  the  "HWIR- 
waste"  proposal,  listed  wastes,  wastes 
mixed  with  listed  wastes  and  wastes 
derived  from  listed  wastes  would  be 
eligible  for  exemption  from  Subtitle  C 
where  tests  show  that  all  hazardous 
constituents  fall  below  one  of  the  two 
sets  of  "exit  levels"  set  out  in  the 
proposal 

EPA's  goal  for  the  generic  option  was 
to  identify  levels  of  hazardous 
constituents  that  would  pose  no 
significant  threat  to  human  health  or  the 
environment  regardless  of  how  the 
waste  was  managed  after  it  exited 
Subtitle  C  jurisdiction.  EPA  derived 
these  exit  levels  by  making  reasonable 
worst  case  assumptions  about  releases 
from  a  variety  of  solid  wa.ste 
management  units.  The  exit  values  are 
designed  to  be  protedive  even  if  there 
is  no  further  regulation  or  oversight  by 
any  Federal  or  State  agency.  Moreover, 
the  proposal  does  not  require  any 
regulatory  agency  to  review  exit  claims 
or  make  decisions  as  to  whether  an  exit 
is  warranted.  As  noted  in  that  proposal, 
in  addition  to  listed  hazardous  wastes, 
both  contaminated  media  and  wastes 
that  do  not  contain  media,  but  are 


undergoing  cleanup,  would  be  eligible 
to  exit  Subtitle  C  at  these  levels  under 
this  self-implementing  process. 
However,  since  the  exit  levels  do  not 
account  for  site-specific  factors  that  may 
exist  at  cleanup  sites,  large  quantities  of 
remediation  wastes  and  contaminated 
media  might  not  qualify  for  exit. 

The  second  set  of  exit  levels  proposed 
in  the  HWIR-waste  notice  is  somewhat 
less  conservative  because  risk  reduction 
credit  is  given  for  the  conditions  of  the 
exemption,  thus,  adhering  to  the  overall 
risk  protection  goal.  These  levels, 
however,  would  be  available  only  to 
waste  handlers  that  comply  with 
specified  conditions  for  the 
management  of  the  exempted  wastes. 
(The  proposed  option  has  a  condition 
prohibiting  management  in  land 
application  units.)  The  notice  also 
describes  and  requests  preliminary 
comments  on  several  other  options  for 
conditional  exemptions  with  more 
extensive  conditions  that  would 
increase  risk  protection  and  would, 
presumably,  yield  even  less 
conservative  exit  levels.  One  of  these 
options  described  could  allow 
regulatory  agencies  to  calculate 
exemption  levels  for  individual  waste 
management  facilities  using  site-specific 
data.  Waste  that  exited  under  this 
option  would  be  subject  to  the 
conditions  of  the  exit,  enforced  through 
ordinary,  periodic  compliance 
inspections,  as  opposed  to  special  site- 
specific  oversight. 

Today's  HWlR-media  proposal,  unlike 
the  HWIR-waste  generic  option,  does 
not  seek  to  identify  constituent 
concentrations  that  would  be  safe 
regardless  of  the  manner  in  which  the 
media  is  managed.  Rather,  it  tries  to 


distinguish  between  (1)  contaminated 
media  that  are  eligible  to  exit  because  it 
is  likely  that  they  can  be  managed  safely 
under  cleanup  authorities  outside  of 
Subtitle  C.  and  (2)  media  that  contain  so 
much  contamination  that  Subtitle  C 
management  is  warranted.  For 
exempted  media  EPA  is  proposing  to 
require  that  a  regulatory  agency  make 
any  appropriate  site-specific  decisions 
about  the  management  of  remediation 
wastes,  and  impose  those  decisions  in 
an  enforceable  document.  EPA  also 
expects  that  States  will  conduct 
significant  oversight  of  these 
requirements  during  the  course  of  their 
remediation  activities.  This  scheme 
provides  for  more  extensive  oversight 
than  most  of  the  conditional  exemption 
options  in  the  HWIR-waste  proposal. 
Consequently,  the  "Bright  Line" 
concentrations  in  this  proposal  (that 
identify  media  that  are  eligible  for 
exclusion  from  Subtitle  C)  are  not  as 
conservative  as  either  the  generic  or  the 
proposed  conditional  exemption  option 
in  the  HWIR-waste  proposal.  EPA 
anticipates  that  larger  quantities  of 
contaminated  media  will  be  eligible  for 
exemption  under  this  proposal  than 
under  the  HWIR-waste  proposal.  (For  a 
further  discussion  of  the  technical 
methodologies  used  for  developing  the 
HWIR-waste  exit  levels  and  the  HWIR- 
media  Bright  Line  levels  see  section 
(V)(A)(4)(c)  of  today's  preamble  and  the 
background  documents  for  the  two 
proposals  in  the  docket.) 

Finally,  this  proposal,  unlike  the 
HWIR-waste  proposal,  provides 
additional  flexibility  for  materials  that 
remain  subject  to  Subtitle  C  jurisdiction. 
For  example,  EPA  is  proposing  special 


permitting  and  land  disposal  restriction 
standards  for  proposed  Part  269.  EPA 
believes  this  relief  will  increase 
environmental  protection  by  reducing 
regulatory  disincentives  to  cleanup. 

V.  Section-by-Section  Analysis 

A.  General  Provisions 

1.  General  Scope  of  Today's  Proposal — 
§269.1 

Today's  proposal  would  establish  a 
new  Part  269  of  40  CFR,  which  would 
prescribe  special  standards  for  State  or 
EPA-overseen  cleanups  managing 
contaminated  media. 

In  §  269.1,  today's  proposed  rule 
articulates  several  imp>ortant  provisions 
that  apply  generally  to  the  Part  269 
regulations,  which  are  intended  to 
clarify  what  these  rules  are  intended  to 
do.  The  following  is  a  discussion  of 
each  of  those  provisions. 

The  first  provision  (§  269.1(a)) 
clarifies  that  the  rules  (except  the 
provisions  for  RMPs.  in  Subpart  D) 
would  apply  only  to  materials  that 
would  otherwise  be  subject  to  Subtitle 
C  hazardous  waste  regulations.  The 
rules  would  not  expand  the  coverage  of 
Subtitle  C  regulations,  or  otherwise 
cause  wastes  to  be  considered 
hazardous  that  have  not  been  so 
regulated  before.  In  other  words, 
contaminated  media  would  have  to  be 
hazardous  by  characteristic,  or  be 
contaminated  with  a  listed  hazardous 
waste  to  become  subject  to  this 
rule'sprovisions.  Other  contaminated 
media — regardless  of  constituent 
levels — would  not  have  to  be  managed 
as  hazardous  wastes,  and  therefore, 
would  not  fall  under  the  scope  of  this 
rule. 

In  discussions  with  various 
stakeholders,  EPA  has  become  aware 
that  the  "coverage"  issue  has  been  the 
source  of  some  confusion.  The  rule  has 
been  perceived  by  some  as  applying  to 
all  media  that  might  be  managed  as  part 
of  cleanup  activities,  rather  than  just 
those  media  that  are  currently  subject  to 
regulation  as  hazardous  wastes.  This 
provision  is  intended  to  clarify  this 
point. 

The  second  provision  (§  269.1(b))  is 
intended  to  explain  that  today's 
proposal  would  only  affect  certain 
specific  Subtitle  C  regulations  as  they 
apply  to  hazardous  contaminated  media 
(i.e.,  media  that  contain  hazardous 
waste).  The  primary  effect  of  Part  269 
concerning  these  media  would  be  to 
replace  the  current  LDR  regulations 
(specified  in  Part  263)  with  modified 
treatment  requirements,  and  to 
significantly  streamline  permit 
requirements.  Other  regulations  that 
applj  to  treatment,  storage,  and  disposal 


of  hazardous  wastes  would  continue  to 
apply  to  hazardous  contaminated 
media.  ^  For  example,  if  hazardous 
contaminated  media  were  generated 
from  cleanup  activities — and 
subsequently  stored  in  tanks  or 
containers  for  greater  than  90  days — the 
tanks  and  containers  would  have  to 
comply  with  the  Subparts  I  or ) 
requirements  of  Part  264  (or  Part  265,  if 
at  an  interim  status  facility).  Other  Part 
264  and  265  requirements  would 
continue  to  apply  in  similar  fashion. 

The  third  provision  (§  269.1(c)) 
addresses  the  Interplay  between  these 
HWIR-media  rules  and  other  cleanup- 
related  laws  and  regulations. 
Specifically,  it  clarifies  that  remedy 
selection  standards,  other  "how-clean- 
is-clean"  standards,  and  guidelines  that 
are  specified  in  cleanup  statutes  and/or 
regulations,  would  not  be  affected  by 
these  rules.  EPA  wishes  to  emphasize 
that  the  proposed  HWIR-media  rules 
would  not  afi'ect  which  media  or  wastes 
at  a  site  must  be  cleaned  up,  or  how 
much  contaminated  media  should  be 
excavated.  Such  decisions  are  usually 
made  according  to  Federal  or  State 
cleanup  laws  and  regulations,  most  of 
which  specify  certain  guidelines  or 
criteria  for  determining  how  sites  are  to 
be  cleaned  up.  Only  after  those 
decisions  are  made  would  these  HWIR- 
media  regulations  come  into  play. 

The  fourth  provision  (§  269.1(d))  is 
meant  to  emphasize  a  very  important 
point  regarding  the  Bright  Line,  which 
is  that  the  Bright  Line  values  identified 
in  the  proposal  are  not  designed  as 
cleanup  levels.  As  stated  elsewhere  in 
this  preamble  (see  (V)(A)(4)(c)),  the 
Bright  Line  concept  has  very  little  to  do 
with  setting  cleanup  levels  or  making 
other  "how-clean-is-clean"  decisions. 
Cleanup  levels  usually  take  into  account 
various  site-specific  and  contaminant- 
specific  factors,  and  are  meant  to  ensure 
that  risks  fix>m  exposure  to  residual 
contamination  are  at  acceptable  levels. 
Bright  Line  concentrations  would 
determine  only  whether  the  overseeing 
Agency  has  the  discretion  to  conclude 
that  media  no  longer  contain  hazardous 
waste,  and  therefore  decide  what 
management  standards  would  apply  to 
that  media  if  generated  during  a 
cleanup.  The  use  of  Bright  Line 
concentrations  as  cleanup  levels  would 
generally  be  inappropriate. 

The  fifth,  and  final  provision, 
(§  269.1(e))  specifies  that  these  mles 
would  not  be  self-implementing.  As 


'  Note  that  this  only  applies  to  hazarcJous 
comarr.in.'*ed  media,  media  exempt  trorr.  Subtitle  C 
becsuse  of  ron'ained  in  decisions  (sf*  §269.41 
woula  not  be  subject  to  any  Subtitle  C  r^uiaLor.": 
cx',epi  perhaps  LDR&.  (See  discussion  of  LDR.";  in 
se<  tion  ;V)(C)  of  this  preamble] 


explained  elsewhere  in  this  preamble, 
and  in  the  proposed  rule  language 
(S  269.1(e)),  the  provisions  of  Part  269 
can  only  be  implemented  with  oversight 
by  EPA  or  an  authorized  State,  by  an 
approved  Remediatirai  Management 
Plan  (RMP)  or  analogous  document 

2.  Purpose/Applicability — §  269,2 

As  described  above,  this  rule  would 
modify  the  existing  Subtitle  C 
requirements  for  the  management  of 
more  highly  contaminated  media,  and 
would,  in  effect,  exempt  lesser 
contaminated  media  (that  are 
determined  not  to  contain  any 
hazardous  waste,  and  are  managed  in 
accordance  with  an  approved 
Remediation  Management  Plan  (RMP)) 
from  most  RCRA  Subtitle  C 
requirements.  For  such  less- 
contaminated  media.  EPA  and  the  States 
would  impose  appropriate  management 
requirements  on  a  site-  and  waste- 
specific  basis,  pursuant  to  authorities 
not  reliant  on  die  presence  of  RCRA 
hazardous  waste. 

The  Agency  is  proposing  to 
promulgate  these  regulations  in  a  new 
Part  (Part  269)  of  Title  40  of  the  Code 
of  Federal  Regulations.  Issuing  the  rules 
for  contaminated  media  management  in 
a  readily  identified,  discrete  part  of  the 
Subtitle  C  regulations  should  help  to 
make  them  clearer  and  easier  to 
understand  tot  both  regulators  and  the 
regulated  community.  Although  an 
alternate  approach  was  considered  that 
would  have  promulgated  the  rules  as  a 
series  of  amendments  and  modifications 
to  the  existing  Subtitle  C  regulations 
(Parts  260  to  271),  EPA  believes  such  an 
alternative  would  be  more  difficult  to 
understand,  and  would  add  to  the 
complexity  of  an  already  complex  body 
of  rules. 

Section  269.2  of  today  s  proposal  is 
intended  to  establish  the  general  scope 
and  applicability  of  these  rules.  As 
such,  this  part  of  the  proposal  addresses 
a  number  of  important  issues  that  were 
the  subject  of  considerable  debate 
during  the  FACA  Committee  process. 
The  following  is  an  explanation  of  how 
this  proposal  addresses  those  specific 
issues. 

Section  269.2  specifies  that  Part  269 
(except  Subpart  D)  would  appiv  only  to 
hazardous  contaminated  media,  not  to 
all  cleanup  wastes.  Thtrefore.  non- 
media  remediation  wastes  (e.g.. 
excavated  drum  waste}  would  be  suDit^^ 
to  the  same  regulator)  i^quiremerits  ihai 
apply  to  as-penerated  hazardous  wastes 
(with  the  exception  oi  the  Subpart  D 
provisions  for  Remediation  Mpnapemenl 
Plans).  Likewise,  hazardous  debr.s 
under  todavs  propose!  woi'td  be  sjh'e<"t 
to  the  existing  LDR  treatment  sta:uiards 
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for  debris,  as  well  as  other  Subtitle  C 
requirements. 

The  question  of  which  types  of 
remediation  wastes  should  be  covered 
under  the  HWIR-media  rule  was  one  of 
the  major  issues  left  unresolved  by  the 
FACA  Committee  under  the 
Harmonized  Approach.  Although  all 
parties  on  the  Committee  agreed  that 
hazardous  contaminated  media  (as 
defined  in  §  269.3 — see  ensuing 
preamble  discussion)  should  be  subject 
to  this  modified  regulatory  system,  some 
groups  argued  that  other  types  of 
remediation  wastes,  such  as  sludges, 
and  other  remediation  wastes  should 
also  be  covered  by  the  rule.  Those 
groups  argued  that  separating  media 
from  non-media  in  this  context  is  an 
artificial  distinction  that  is  inconsistent 
with  the  realities  of  managing  wastes 
during  cleanup  operations.  They 
contended  that  the  rationale  for 
modifying  requirements  for 
contaminated  media  applies  equally  to 
these  non-media  wastes  (e.g..  the 
presence  of  an  overseeing  agency,  and 
disincentives  for  cleanup  created  by 
Subtitle  C  requirements).  They 
maintained  that  the  coverage  of  the  rule 
should  reflect  the  differences  between 
cleanup-  and  prevention-oriented  waste 
management,  rather  than  create  new 
categories  of  remediation  wastes. 

Otner  parties  involved  in  the  FACA 
Committee  argued  strongly  that  the  rule 
should  be  narrower  in  scope,  and 
should  include  only  the  types  of 
remediation  wastes  that  are  clearly 
different  in  nature  from  newly- 
generated  wastes.  They  said  that 
because  non-media  remediation  wastes 
(e.g.,  drummed  wastes  and  sludges),  are 
physically  and  chemically  similar  to  as- 
generated  hazardous  wastes  they  should 
be  subject  to  the  same  treatment 
standards  and  other  requirements  that 
apply  to  as-generated  wastes.  The  fact 
that  such  wastes  are  managed  as  a  result 
of  cleenup  actions  (those  parties  argued) 
does  not  mean  that  they  should  be 
subject  to  the  more  flexible  rules  for 
remediation  waste  proposed  today. 
EPA  decided  to  limit  the  scope  of 
today's  proposal  to  contaminated  media 
for  several  reasons.  First,  the  contained- 
in  concept  used  in  this  proposal  for 
exempting  materials  from  Subtitle  C 
only  applies  to  media  (and,  as  discussed 
below,  debris).  Thus,  a  different  legal 
concept  would  have  to  be  used  to 
exempt  other  types  of  remediation 
wastes  from  Subtitle  C.  Further 
discussion  of  this  issue  is  presented  in 
section  (V1)(A)  of  this  preamble. 
Another  reason  for  limiting  the 

applicability  of  the  rule  to  contaminated 

media  is  that  the  cost-benefit  analysis  . 

prepared  for  this  rule  indicates  that,  on 


a  national  basis,  contaminated  media 
comprise  approximately  80%  of  the 
total  volume  of  material  that  is  typically 
managed  at  Superfund  (Federal  and 
State)  sites,  RCRA  corrective  action 
sites,  and  voluntary  cleanup  sites.  The 
rule  would  thus  provide  a  considerable 
amount  of  regulatory  relief,  thereby 
removing  the  disincentive  for  cleanup 
this  rule  is  designed  to  address.  It  can 
also  be  argued  that  the  need  for 
regulatory  relief,  particularly  from  IJDR 
requirements,  is  more  acute  for 
contaminated  media  than  other 
remediation  wastes.  This  is  because,  as 
discussed  in  section  (II)(A)  of  this 
preamble,  they  are  often  more  complex 
to  treat  effectively,  since  there  are  often 
large,  heterogeneous  volumes  of  media, 
with  numerous  types  of  contaminants 
present,  requiring  multiple  types  of 
treatment  technologies.  In  addition,  this 
rule,  if  finalized,  will  constitute  a  major 
change  in  the  way  the  covered  materials 
are  regulated  under  RCRA  and  will 
require  a  "break-in"  period  while 
regulators  and  the  regulated  community 
adjust  to  the  new  system.  Therefore,  it 
may  be  prudent  to  limit  the  rule  to  cover 
only  contaminated  media,  at  least  until 
EPA  and  the  States  have  established  a 
track  record  in  implementing  this  new 
regulatory  system. 

By  limiting  the  applicability  of  this 
proposed  rule  to  contaminated  media, 
EPA  is  not  discounting  the  arguments  of 
those  who  believe  that  the  rule  should 
be  more  expansive  in  scope.  It  is 
acknowledged  that  the  rule  as  drafted 
may  create  complexities  for  site 
managers  and  regulators  in 
distinguishing  and  separating  media 
from  other  remediation  wastes  at  a  site, 
and  then  applying  two  different 
regulatory  regimes  to  their  management. 
The  Agency  also  recognizes  that  at 
many  cleanup  sites,  the  issue  of  whether 
to  pick  up  and  manage  remediation 
wastes  or  to  leave  them  in  place, 
involves  old  wastes,  not  media.The 
Agency  has  also  found  in  the  Cost/ 
Benefit  assessment  for  today's  proposed 
rule  that  an  alternative  which  would 
include  all  remediation  wastes  in  the 
scope  of  this  rule  would  provide 
significantly  more  cost  savings  than  the 
proposed  option.  As  discussed  in 
section  (V1){A)  of  this  preamble,  the 
Agency  is  seriously  considering 
applying  the  rule  to  all  remediation 
wastes  and  specifically  requests 
comments  and  factual  data  concerning 
whether  it  is  appropriate  to  do  so. 
Specifically,  the  Agency  seeks  comment 
on  the  benefits' of  including  all  cleanup 
wastes,  and  what  types  of 
implementation  difficulties,  if  any. 
would  be  created  by  regulating 


hazardous  contaminated  media  and 
other  hazardous  remediation  wastes 
separately  and  how  easy  those  problems 
are  to  overcome. 

Debris.  A  related  issue  concerning  the 
scope  of  today's  proposal  is  whether  the 
substantive  portions  of  the  rule  should 
cover  hazardous  debris.*  Although  the 
FACA  Committee  did  not  examine  this 
question  in  detail,  individual  members 
of  the  committee,  as  well  as  several 
other  stakeholders  (including  several 
States)  have  recently  contended  that  the 
rule  should  include  debris  and  should 
allow  it  to  be  addressed  under  the  same 
modified  regulatory  scheme  as  for 
media.  These  parties  argue  that  although 
under  today's  proposal,  requirements 
for  debris  could  be  addressed  in  an 
RMP.  separate  management  standards 
(particularly  the  LDR  treatment 
standards)  for  debris  can  complicate 
cleanups  by  requiring  physical 
separation  of  debris  from  non-debris 
remediation  wastes,  and  requiring 
different  treatment  technologies,  where 
debris  and  media  often  can  be  handled 
together  without  compromising 
environmental  protection. 

Because  this  issue  arose  late  in  the 
preparation  of  today's  proposed  rule, 
EPA  has  decided,  with  a  few 
exceptions.-''  not  to  include  hazardous 
debris  in  the  scope  of  today's  proposal. 
However,  should  the  Agency  receive 
persuasive  comments,  it  will  consider 
including  hazardous  debris  in  the  final 
rule. 

EPA  requests  comment  on  whether 
hazardous  debris  should  be  included  in 
the  final  Part  269  rule  and.  if  debris  is 
included,  the  management  standards  or 
combinations  of  management  standards 
(e.g.,  some  combination  of  the  existing 
Debris  Rule  standards  and  the  standards 
for  contaminated  media  proposed  today) 


'Debris  is  defined  in  40  CFR  26t.2{g)  as  "solid 
material  exceeding  a  60  nun  particle  size  that  is 
intended  for  disposal  and  that  is:  a  manufactured 
object:  or  plant  or  animal  matter:  or  natural  geologic 
material.  However,  the  following  materials  are  not 
debris:  any  material  for  which  a  specific  treatment 
standard  is  provided  in  Subpart  D.  Part  268.  namely 
lead  acid  batteries,  cadmium  batteries,  and 
radioactive  lead  solids:  process  residuals  such  as 
smeller  slag  and  residues  from  the  treatment  of 
waste,  wastewater,  sludges,  or  air  emission 
residues:  and  intact  containers  of  hazardous  waste 
that  are  not  ruptured  and  that  retain  at  least  75% 
of  their  origmal  volume.  A  mixture  of  debris  that 
has  not  been  treated  to  the  standards  provided  by 
$  268.45  and  other  material  is  subject  to  regulation 
as  debris  if  the  mixture  is  comprised  primarily  of 
debris,  by  volume,  based  on  visual  inspection:" 
Hazardous  debris  is  defined  in  40  CFR  268.2(h)  as 
"debris  that  contains  a  hazardous  waste  listed  in 
Subpart  D  of  Part  261  of  this  chapter,  or  that 
exhibits  a  characteristic  of  hazardous  waste 
identified  in  Subpart  C  of  Part  261  of  this  chapter." 

'The  exceptions  are  today's  proposed  regulations 
for  remediation  management  plans  and  remediation 
piles,  as  discussed  in  the  applicable  sections  of 
today's  preamble. 
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that  should  be  imposed.  EPA  requests 
that  commenters  address  the 
distinctions,  if  any,  which  should  be 
made  between  naturally  occurring 
debris  (e,g.,  gravel,  tree  roots)  and  man- 
made  debris  (e.g.,  crushed  drums, 
sorbants).  For  example,  should  naturally 
occurring  debris  be  included  in  the  final 
Part  269  rule  and  subject  to  the  same 
standards  as  contaminated  media 
because  it  is  often  co-located  with 
media?  While  these  issues  were 
specifically  raised  in  the  context  of 
petroleum  contaminated  debris,  EPA 
believes  they  are  also  applicable  to 
debris  more  generally. 

Details  associated  with  the  potential 
application  of  today's  proposed 
requirements  for  contaminated  media  to 
hazardous  debris  are  discussed  later  in 
sections  (V)(A)(4){b)  and  (V)(C)(10)  of 
this  preamble. 

Oversight.  Section  269.2(b)  specifies 
that  the  regulations  of  Part  269  would 
apply  only  to  cleanup  activities  that  are 
overseen  by  EPA  or  an  authorized  State 
agency,  in  accordance  with  an  approved 
plan  (i.e.,  a  RMP).  This  limitation  is  a 
key  feature  of  the  proposal. 

As  discussed  earlier,  remedial  actions 
under  RCRA,  CERCLA,  and  other 
Federal  and  State  cleanup  programs  are 
typically  conducted  vtdth  substantial 
government  oversight.  Often  this  occurs 
because  the  implementing  agencies  have 
decided  to  make  many  decisions 
relating  to  cleanup  on  a  site-specific 
basis  rather  than  promulgating  generally 
applicable  regulations.  Agencies  have 
preferred  site-specific  decision-making 
in  the  area  of  cleanup  because  remedial 
management  decisions  are  extremely 
complex,  and  because  site-specific 
factors  play  very  important  roles  in  the 
design  and  implementation  of  protective 
remedies.  It  is  the  Agency's  belief  that 
the  government  agency  overseeing  a 
particular  remedial  action  is  generally 
best  suited  to  make  decisions 
concerning  the  management  of  the 
contaminated  media  from  that  site, 
because  they  would  be  most  familiar 
with  the  site-specific  conditions  that 
would  affect  how  the  media  should  be 
properly  managed.  Thus,  for  the 
majority  of  media  (i.e.,  those  with  all 
constituent  concentrations  below  the 
Bright  Line),  today's  proposal  would 
allow  EPA  or  the  State  to  impose  site- 
specific  standards  in  lieu  of  most  of  the 
current  Subtitle  C  requirements. 

In  many  States,  several  cleanup 
programs  are  operated  by  different 
programs  or  agencies  of  the  State 
government.  It  is  the  intention  of  the 
Agency  to  authorize  for  this  rule,  State 
RCRA  programs  that  have  incorporated 
the  rule  and  plan  to  rely  on  companion 
authorities  that  are  not  reliant  on  the 


presence  of  hazardous  wastes  for 
jurisdiction  (e.g.,  State  solid  waste  laws, 
or  State  Superfund  laws,  and  RCRA 
corrective  action  authority  at  TSDFs), 
and  that  are  capable  of  assuring  sound 
media  management  decisions  for  media 
determined  to  no  longer  contain 
hazardous  wastes.  EPA  would  then 
allow  those  States  to  determine  which 
companion  authority(s)  should  be  used 
to  define  media  management 
requirements  at  any  specific  site. 
Likewise,  management  standards  for 
media  determined  to  no  longer  contain 
hazardous  wastes  may  be  imposed,  as 
appropriate,  under  Federal  cleanup 
programs,  such  as  Superfund  or  RCRA 
corrective  action. 

Since  these  proposed  Part  269 
regulations  and  appropriate  site-specific 
management  standards  for  media 
determined  to  no  longer  contain 
hazardous  wastes  would  be 
implemented  and  enforced  on  a  site-by- 
site  basis,  some  mechanism  must  be 
available  for  the  overseeing  Agency  to 
document  the  site-specific 
requirements,  and  thus  provide  a  means 
to  enforce  compliance  with  those 
requirements.  "The  pro{>osal  specifies 
that  these  rules  will  only  apply  when 
EPA  or  an  authorized  State  approves  a 
remediation  management  plan  for  the 
site.  The  requirements  that  contained-in 
decisions  and  appropriate  non-Subtitle 
C  management  standards  must  be 
included  in  RMPs  would  also  serve  the 
very  important  purpose  of  providing  the 
information  necessary  for  the  Agency  to 
monitor  whether  an  authorized  State  is 
implementing  the  HWIR-media  rule  in  a 
protective  manner  (e.g.,  whether  the 
State  is  making  protective  contained-in 
determinations).  As  discussed  more 
fully  in  section  (V)(E)  below,  today's 
proposal  would  allow  EPA  to  withdraw 
a  State's  HWIR-media  authorization  if 
the  Agency  determines  that  the  State  is 
not  managing  the  contaminated  media 
addressed  by  the  rule  in  a  protective 
manner. 

An  approved  RMP  may  also  constitute 
a  RCRA  permit  in  cases  where  such 
permits  are  required  specifically  for 
cleanup  activities.  Further  discussion  of 
RMPs  is  presented  elsewhere  in  this 
preamble. 

§  269.2(c)  is  designed  to  make  clear 
that  this  rule  does  not  expand  the 
applicability  of  Subtitle  C  requirements 
to  any  materials  for  which  Subtitle  C 
would  otherwise  not  apply.  Materials 
and  activities  that  are  not  already 
subject  to  Subtitle  C  would  not  be 
required  to  begin  complying  with 
Subtitle  C  standards.  For  example,  if  a 
site  owner  managed  hazardous 
contaminated  media  under  the  90-day 
accumulation  provision  of  40  CFR 


262.34,  this  rule  would  not  require  him 
to  obtain  a  RCRA  Part  B  permit  or  a 
RMP.  Similarly,  if  a  site  owner  treats 
hazardous  contaminated  media  in  situ 
(i.e.,  without  triggering  the  RCRA  Land 
Disposal  Restrictions),  this  rule  would 
not  subject  him  to  the  proposed  media- 
specific  LDR  standards  in  Part  269. 

3.  Definitions— §  269.3 

Section  269.3  defines  several 
important  new  terms  that  are  unique  to 
Part  269*.  These  terms  are  defined  here, 
rather  than  in  §  260.10  (where  most  of 
RCRA's  regulatory  terminology  is 
defined),  for  the  sake  of  convenience, 
and  to  emphasize  that  these  are  terms 
that  would  be  specific  only  to  this 
portion  of  the  hazardous  waste 
regulations.  Of  course,  the  definitions  in 
§  260.10  would  apply  to  Part  269  as 
well.  The  following  is  a  discussion  of 
each  new  tenn. 

Bright  Line  Constituent.  Today's 
proposal  specifies  the  following 
definition: 

Bright  Line  constituent  means  any 
constituent  found  in  media  that  is  listed  in 
Appendix  A  of  this  Part,  and  which  is:  (1) 
The  basis  for  listing  of  a  hazardous  waste  (as 
specified  in  Appendix  VII  of  40  CFR  Part 
261)  found  in  that  media;  or  (2)  a  constituent 
which  causes  the  media  to  exhibit  a 
hazardous  characteristic. 

This  definition  would  be  used  to 
establish  which  constituent 
concentrations  in  the  media  must  be 
measured  against  Bright  Line 
concentrations,  which  in  turn  would 
determine  whether  the  Director  has  the 
discretion  to  decide  that  the  media  do 
not  contain  hazardous  waste.  The 
Agency  considered  several  approaches 
for  defining  this  term,  including 
defining  it  to  include  any  constituent 
that:  (1)  May  be  present  in  the  media.  (2) 
may  be  present  in  the  media  and 
originated  from  hazardous  waste,  or  (3) 
may  be  present  in  the  media,  originated 
frt>m  hazardous  waste,  and  was  a 
constituent  that  either  formed  the  basis 
for  the  waste's  hazardous  waste  listing 
or  caused  the  media  to  exhibit  a 
hazardous  characteristic. 

The  Agency  rejected  the  first  option 
because  it  could  be  over  inclusive;  i.e., 
there  could  be  concentrations  of 
constituents  in  the  media  that  exceed 
Bright  Line  concentrations,  but  did  not 
originate  from  hazardous  waste  (e.g.. 


*The  term  "Direclor    as  used  in  loddv  s  proposed 
rule  means  "Direcor"  as  defined  cjir<=-.tfv  ::.  40 
CFR  270.2.  The  HWIR-wa»le  proposal  160  PR 
66344—469.  Dec.  21.  1965)  wo'iid  movr  tha; 
definition  to  260  10.  in  which  case  ihc  ?G0  10 
definiiicn  would  be  sufficieni  it  defir^' '  Director" 
for  purposes  of  toda>  s  pa.po5al.  For  : hat  reason, 
today's  rule  does  noi  propose  a  rfpfinition  for 
"Director." 
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naturally  occurring  constituents).  Since 
under  the  contained-in  principle,  media 
are  only  regulated  under  Subtitle  C 
because  they  contain  hazardous  waste, 
this  approach  could  inappropriately 
extend  the  reach  of  the  Subtitle  C 
regulations. 

EPA  chose  the  third  option  over  the 
second  reasoning  that  the  use  of  the 
same  constituents  that  have  caused  the 
wastes  in  the  media  to  be  regulated  as 
hazardous  form  a  sound  tiasis  for 
deciding  whether  those  same  media 
should  be  eligible  to  be  "deregulated." 
The  sole  purpose  of  the  Bright  Line  is 
to  determine  whether  the  media  should 
be  eligible  for  a  contained-in 
determination,  the  conclusion  that  all 
Bright  Lin^constituents  are  below  the 
Bright  Line'does  not  necessarily 
determine  that  the  media  no  longer 
contain  waste.  If  the  media  contain 
other  constituents  of  concern,  the 
Director  could,  where  appropriate,  use 
the  constituents  as  the  basis  for  denying 
a  request  that  the  media  be  determined 
to  no  longer  contain  hazardous  wastes. 

At  some  point  in  the  site-cleanup 
process  it  would  he  necessary  to 
determine  which  constituents  in  the 
media  are  Bright  Line  constituents.  For 
media  that  exhibit  a  hazardous 
characteristic,  the  Bright  Line 
constituents  should  be  readily  identified 
(i.e.,  by  chemical  analysis).  For  media 
contaminated  with  listed  hazardous 
wastes.  Appendix  VII  to  40  CFR  Part 
261  lists  the  constituents,  that  were  the 
basis  for  listing  the  waste  as  hazardous. 

The  Agency  recognizes  that 
identif>'ing  the  presence  of  listed  wastes 
(and  thus  the  Bright  Line  constituents) 
in  media  is  not  always  simple.  It  has 
been  the  Agency's  longstanding  policy 
that  in  cases  where  the  origin  of  the 
contaminants  is  unknown,  the  lead 
agency  may  assume  that  contaminants 
in  media  did  not  originate  from  listed 
hazardous  wastes.  (See  e.g..  55  FR  8666. 
8758.  March  8,  1990.  and  53  FR  51394, 
51444,  (December  21,  1988))  It  is 
generally  the  responsibility  ol  the 
owner/operator  or  responsible  party  to 
make  a  good  faith  effort  tu  determine 
whether  hazardous  constituents  in 
media  have  originated  from  li.sted 
hazardous  wastes.  If  the  origin  of 
constituents  in  media  t;annot  be 
determined,  and  the  media  do  not 
exhibit  a  hazardous  characteristic,  then 
the  media  would  not  be  subject  to 
Subtitle  C  regulations  in  the  first  place. 

.although  Bright  Line  constituents 
may  help  lu  determine  the  regulatory 
status  of  media  they  would  not 
necessari'y  be  the  only  constituents 
subject  to  l.DR  treatmen!  standards.  A 
discussion  of  how  LDR  standards  would 
be  applied  to  hazardous  w^iste 


constituents  in  hazardous  contaminated 
media  is  presented  in  section  (V)(C)  of 
this  preamble. 

The  tables  in  Appendix  A  specify 
concentrations  for  100  constituents  for 
which  verified  human  health  effects 
data  were  available  to  the  Agency  at  the 
time  of  the  proposal's  publication. 
These  constituents  are  also  the  ones 
most  commonly  found  in  contaminated 
media  at  Superfund  sites.  EPA  expects 
that  Bright  Line  concentrations  for 
additional  constituents  will  be  available 
before  publication  of  the  final  Part  269 
rules.  However,  it  is  Hkely  that  for  some 
time  Appendix  A  will  be  an  incomplete 
list.  Comment  is  invited  as  to  whether 
this  list  should  be  updated,  as  data 
become  available,  to  include  as  many 
constituents  as  possible,  or  whether  for 
purposes  of  this  regulation  it  is 
acceptable  to  have  a  Bright  Line  list  that 
does  not  specify  levels  for  every 
constituent  that  might  be  found  at  a 
cleanup  site. 

In  cases  where  constituents  are 
present  in  media  but  are  not  among 
those  listed  with  concentration  values 
in  Appendix  A  to  Part  26»— the  Director 
would  have  the  discretion  (but  not  the 
obligation)  to  specify  site-sp)ecific  or 
State-wide  Bright  Line  concentrations. 
The  Director's  discretion  to  decide 
whether  media  contained  hazardous 
wastes  is  unconstrained  with  respect  to 
these  constituents. 

For  constituents  that  do  not  have 
established  Bright  Line  concentration 
values.  EPA  believes  it  would  generally 
be  appropriate  to  use  similar 
assumptions  to  those  used  to  establish 
the  current  Bright  Line  concentrations. 
The  technical  background  documents 
which  describe  the  assumptions, 
equations,  and  models  used  to  set  the 
Bright  Line  numbers  are  in  the  docket 
for  today's  rule. 

Additional  discussion  of  the  Bright 
Line  concept  is  presented  in  section 
(V)(A)(4)(c)  of  this  preamble,  including 
inform.ation  on  the  specific  numbers  in 
Appendix  A  and  how  they  were 
calculated.  The  Agency  requests 
comments  on  this  definition  of  Bright 
Line  constituents.  In  particular,  the 
Agency  seeks  comments  on  the 
approach  of  defining  Bright  Line 
constituents  as  those  constituents  that 
caused  the  waste  to  be  hazardous  in  the 
first  place.  For  example,  would  it  make 
more  sense  to  define  Bright  Line 
constituents  as  any  constituents  for 
which  LDR  treatment  would  be 
requiredi"  (Constituents  that  would  be 
required  to  be  treated  for  LDR  are 
discussed  in  section  (V)(C)(3)  below.) 
This  approach  may  be  appropriate, 
since  the  owner/operator  would  already 
be  addressing  these  constituents  for  LDR 


purposes.  The  Agency  requests 
comments  on  approaches  for  making 
contained-in  decisions  for  constituents 
that  do  not  have  levels  specified  in 
Appendix  A. 

Hazardous  contaminated  media. 
Today's  rule  proposes  the  following 
definition  of  hazardous  contaminated 
media: 

Hazardous  contaminated  media  means 
media  that  contain  hazardous  wastes  listed  in 
Part  261  Subpart  D  of  this  chapter,  or  that 
exhibit  one  or  more  of  the  characteristics  of 
hazardous  waste  defined  in  Part  261 .  Subpart 
C  of  this  chapter,  except  media  which  the 
Director  has  determined  do  not  contain 
hazardous  wastes  pursuant  to  §  269.4  of  this 
Part  (non-hazardous  contaminated  media). 

This  definition  would  be  used  to 
identify  media  that  remain  subject  to 
regulation  as  hazardous  wastes  under 
RCRA  Subtitle  C. 

Media.  Today's  rule  proposes  the 
following  definition  of  media: 

Media  means  materials  found  in  the 
natural  environment  such  as  soil,  ground 
water,  surface  water,  and  sediments;  or  a 
mixture  of  such  materials  with  liquids, 
sludges,  or  solids  which  is  inseparable  by 
simple  mechanical  removal  processes  and  is 
made  up  primarily  of  media.  This  definition 
does  not  include  debris  (as  defined  in 
§268.2). 

This  definition  is  intended  to  include 
a  broad  range  of  naturally  occurring 
environmental  media  that  may  become 
contaminated  with  hazardous  wastes. 
Debris  has  not  been  included  in  this 
definition,  for  reasons  cited  in  the 
earlier  discussion  of  debris,  section 
(V)(A)(2).  although,  as  discussed  in  that 
section,  EPA  solicits  comments  on 
whether  it  should  be.  However, 
hazardous  debris  or  other  remediation 
wastes  may  be  managed  in  remediation 
piles  (see  discussion  of  proposed 
§  264.554).  and  could  be  addressed  in  a 
remediation  management  plan  under 
today's  proposal. 

Media  Remediation  Site.  Today's  rule 
proposes  the  following  definition  of 
mediaiiremediation  site: 

Media  remediation  site  means  an  area 
contaminated  with  hazardous  waste  that  is 
subject  to  cleanup  under  State  or  Federal 
authority,  and  areas  that  are  in  close 
proximity  to  the  (ontaminated  area  at  which 
remediation  wastes  are  being  managed  or 
will  be  managed  pursuant  to  State  or  Federal 
cleanup  authorities  (such  as  RCRA  corrective 
action  orCERCLA).  A  media  remediation  site 
is  not  a  facility  for  the  purpose  of 
implementing  corrective  action  under 
§  264.101.  hut  may  be  subject  to  such 
corrective  action  requirements  if  the  site  is 
i(x;ated  within  such  a  facility  (as  defined  in 
§260.10). 

EPA  also  proposes  to  amend  the 
definition  of  facility  in  §260.10  to 


exclude  media  remediation  sites  (except 
those  located  at  a  TSDF). 

The  concept  of  a  media  remediation 
site  is  new  in  the  RCRA  context, 
although  it  is  similar  to  the  "on-site" 
concept  that  is  defined  in  the  Superfund 
program.  Traditionally.  RCRA  has 
focused  on  "facilities"  for  purposes  of 
applying  hazardous  waste  regulations. 
"These  are  generally  properties  where 
industrial  operations  manage  hazardous 
wastes  that  they  have  generated,  or 
where  commercial  hazardous  waste 
treatment,  storage,  and/or  disposal 
oi}erations  are  conducted.  For  piurposes 
of  implementing  corrective  actions 
under  §  3004  (u)  and  (v)  and  3008(h}.  a 
facility  is  defined  (see  §  260.10]  as  "all 
contiguous  property  under  the  control 
of  the  owner  or  operator"  where 
hazardous  wastes  are  managed. 

Applying  this  concept  of  a  facility  to 
cleanup  actions  can  be  problematic  in 
some  cases,  particularly  where  cleanup 
activities  are  being  conducted  on 
property  that  was  never  before  regulated 
under  RCRA  (e.g.,  land  that  became 
contaminated  before  RCRA  regulations 
were  promulgated).  Under  the  current 
regulations,  if  the  cleanup  activities  at 
such  a  site  require  a  RCRA  permit,  the 
site  would  become  a  "facility"  for  RCRA 
purposes,  and  corrective  action 
requirements  would  apply  to  all 
contiguous  property  that  is  under  the 
control  of  the  owner  or  operator.  This 
has  created  disincentives  for  cleanups  at 
properties  not  heretofore  regulated 
under  RCRA.  For  example,  obtaining  a 
permit  can  be  a  time-  and  resource- 
intensive  undertaking,  and  the  facility- 
wide  corrective  action  requirements  diat 
attach  once  the  permit  is  issued  can  also 
deter  cleanups.  Since  a  media 
remediation  site  would  not  be 
considered  a  facility  for  RCRA  purposes, 
a  RMP  issued  for  the  cleanup  activities 
at  the  site  would  not  trigger  any  of  the 
RCRA  corrective  action  requirements 
mandated  by  RCRA  §  3004  (u)  and  (v). 

EPA  believes  that  using  the  concept  of 
a  media  remediation  site  in  applying 
Part  269  regulations,  instead  of  calhng 
them  RCRA  facilities,  is  sensible  and 
consistent  with  the  RCRA  statute.  The 
HWIR  FACA  Committee  also  supported 
this  approach.  As  originally  conceived, 
RCRA  facilities  were  generally 
properties  whose  owners  and  operators 
were  engaged  in  ongoing  hazardous 
waste  management.  Requiring  corrective 
action  for  such  facilities  (both  facility- 
wide  and  beyond  the  facility  boundary) 
was  seen  as  a  quid  pro  quo;  i.e..  one  of 
the  costs  of  doing  business  for  those 
engaged  in — and  in  some  way  profiting 
from — the  management  of  hazardous 
wastes.  In  a  remedial  context,  however, 
there  is  no  profit  or  advantage  gained  by 


owners  and  operators  from  managing 
hazardous  wastes:  it  is  simply 
incidental  to  performing  an  act  that  is 
environmentally  beneficial  (i.e., 
cleaning  up  a  site).  Viewing  cleanup 
sites  as  traditional  hazardous  waste 
facilities  (and  thus  imposing  additional 
cleanup  responsibilities)  can  have  the 
effect  of  penalizing  those  who  wish  to 
clean  up  their  properties. 

EPA  does  not  believe  that  Confess 
intended  for  RCRA  to  create  obstacles 
like  this  one  to  cleaning  up 
contaminated  sites.  Under  §  3004(u)  of 
RCRA.  the  corrective  action  requirement 
applies  to  "a  treatment,  storage,  or 
disposal  facility  seeking  a  permit."  This 
clearly  refiers  to  facilities  that  need 
permits  because  they  are  in  the  business 
of  hazardous  waste  management.  In  the 
Agency's  opinion,  sites  that  only 
conduct  hazardous  waste  management 
incidental  to  cleanup  activities  are  not 
the  types  of  facilities  to  which  Congress 
intended  to  apply  the  §  3004  (u)  and  (v) 
facility-wide  (and  beyond  the  facility 
boundary)  corrective  action 
requirements. 

In  some  cases,  a  media  remediation 
site  could  be  part  of  an  operating  (or 
closing)  RCRA  hazardous  waste 
management  facility  that  is  already 
subject  the  §  3004  (u)  and  (v)  corrective 
action  requirements;  in  those  cases, 
identifying  an  area  of  the  facility  as  a 
media  remediation  site  would  not  have 
any  effect  on  the  corrective  action 
requirements  for  that  site  or  the  rest  of 
the  facility.  The  only  advantage  to 
designating  part  of  a  RCRA-regulated 
facility  as  a  media  remediation  site 
would  be  that  more  streamlined  permit 
procedures  (for  RMPs— see  §  269.43) 
could  be  used  for  that  part  of  the 
facility. 

Under  the  proposed  definition,  a 
media  remediation  site  would  be 
limited  to  the  area  that  is  contaminated 
and  subject  to  cleanup,  and  adjacent 
areas  that  are  used  for  managing 
remediation  wastes  as  part  of  cleanup 
activities.  Areas  that  are  remote  from  the 
contaminated  site  would  not  be  eligible 
to  be  media  remediation  sites.  For 
example,  if  remediation  wastes  were 
generated  from  a  site  and  subsequently 
transported  off-site  for  treatment  or 
disposal,  the  treatment/disposal  sites 
could  not  be  considered  media 
remediation  sites.  These  off-site  units 
would  be  subject  to  regulation  as  RCRA 
facilities  for  permitting  and  corrective 
action  purposes. 

Of  course,  units  used  to  manage  non- 
hazardous  remediation  wastes 
(including  non-hazardous  contaminated 
media — e.g..  media  determined  not  to 
contain  hazardous  waste),  would  not 
need  to  comply  with  Subtitle  C 


regulations,  nor  would  such  units  need 
RCRA  permits.  In  other  words,  if  the 
Director  determined  that  media  did  not 
contain  hazardous  waste,  units  used  for 
subsequent  management  of  the  media 
(on  or  off  site)  would  not  be  subject  to 
permitting  or  other  Subtitle  C 
requirements. 

EPA  considered  the  option  of 
allowing  certain  off-site  areas  to  be 
considered  media  remediation  sites, 
such  as  sites  dedicated  to  managing 
only  remediation  wastes,  and  sites 
where  only  remediation  wastes  from  a 
specific  cleanup  site  were  managed. 
These  options  could  provide  significant 
advantages.  For  example,  excavating 
wastes  from  a  site  located  in  a 
floodplam.  and  staging  those  wastes  in 
a  more  secure  location  away  from  the 
floodplain,  prior  to  ultimate  disposal 
could  be  a  reasonable  remedy.  As 
proposed,  the  off-site  staging  area  could 
not  be  considered  a  media  remediation 
site — it  would  have  to  be  permitted  as 
a  traditional  hazardous  waste  storage 
facility.  The  Agency  recognizes  that 
allowing  the  use  of  RMPs  at  off-site 
staging  facilities  might  be  more 
streamlined  than  requiring  RCRA 
permits.  However,  an  option  that  would 
allow  off-site  areas  to  be  considered 
media  remediation  sites  (or  to  be 
permitted  under  RMPs)  could  be  more 
complicated  to  administer.  The  Agency 
does  not  want  to  restrict  off-site 
management  of  remediation  wastes,  but 
simply  to  ensure  that  these  off-site 
locations  are  adequately  overseen.  The 
Agency  requests  comments  on  allowing 
off-site  areas  to  be  regulated  as  media 
remediation  sites  under  Part  269,  and 
any  sf)ecific  requirements  or  limitations 
that  should  be  imposed  on  off-site 
media  remediation  sites. 

Today's  proposal  would  allow  the 
Director  to  include  areas  in  close 
proximity  to  contaminated  land  that  is 
being  cleaned  up  as  part  of  a  designated 
media  remediation  site.  This  would 
allow  the  site  managers  a  limited 
amount  of  room  for  conducting  cleanup 
operations  outside  the  area  that  is 
actually  contaminated.  For  example, 
cleaning  up  a  lagoon  full  of  sludges 
might  involve  constructing  and 
operating  a  treatment  unit  at  the  site;  in 
many  cases,  it  might  be  impractical  or 
imp>ossible  to  locate  the  treatment  unit 
within  the  lagoon.  This  provision  would 
require  some  judgment  on  the  part  of 
regulators  responsible  for  defining  the 
boundaries  of  a  media  remediation  site, 
EPA  solicits  comments  on  this 
provision,  and  on  the  more  general 
question  of  how  expansive  the 
definition  should  be,  and  what  tx-pes  of 
of)erations  or  areas  should  be  included 
or  excluded. 
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Son-hazardous  contaminated  media. 
Today's  rule  proposes  the  following 
definition  of  non-hazardous 
contaminated  media: 

Non-hazardous  contaminated  media  means 
media  that  are  managed  as  part  of  cleanup 
activities  and  that  the  Director  has 
determined  do  not  contain  hazardous  wastes 
(according  to  §  269  4).  but  absent  such  a 
determmation  would  have  been  iiazardous 
contaminated  media. 

This  definition  is  intended  to 
encompass  any  media  that  would  have 
been  subject  to  RCRA  Subtitle  C 
management  requirements  but  the 
Director  determined  that  they  do  not 
contain  waste  that  presents  a  hazard 
(i.e.,  hazardous  waste)  based  on  controls 
in  a  RMP.  (See  discussion  in  section 
(V)(A)(4)(a)  of  this  proposal).  This 
definition  is  intended  to  differentiate 
non-hazardous  contaminated  media 
from  media  which  would  never  have 
been  subject  to  Subtitle  C  in  the  first 
instance  (e.g.,  soil  that  was  never 
contaminated  with  hazardous  waste.) 

Under  today's  proposal,  management 
of  non-hazardous  contaminated  media 
would  nevertheless  be  subject  to  control 
and  oversight  from  EPA  or  an 
authorized  State.  As  discussed  in 
section  (V)(A)(4)(a).  in  order  for 
hazardous  contaminated  media  to  be 
designated  non-hazardous  contaminated 
media,  the  Director  would  need  to 
specify  any  appropriate  management 
controls  in  an  approved  RMP.  Since  the 
intent  of  this  rule  is  not  to  expand  the 
reach  of  RCRA  Subtitle  C  requirements, 
"never  contaminated  soil"  would  not  be 
subject  to  the  requirements  set  forth  in 
this  part  for  non-hazardous 
contaminated  media. 

Inherent  in  this  definition  is  the  idea 
that,  even  though  these  media  would 
not  be  regulated  as  hazardous  wastes, 
they  might  nevertheless  be 
"contaminated"  enough  to  be  of  some 
concern  to  the  overseeing  agency's  site 
cleanup  decisions.  In  fact,  most  of  the 
media  that  are  generated  and  managed 
as  part  of  cleanups  would  likely  be 
eligible  to  be  considered  non-hazardous, 
according  to  the  results  of  the 
Regulatory  Impact  Analysis  prepared  for 
this  proposed  rule. 

Remediation  S4anagement  Plan 
(RMP).  Today's  rule  proposes  the 
following  definition  for  Remediation 
Management  Plan: 

Remediation  Management  Plan  means  the 
plan  which  describes  specifically  how 
hazardous  and  non-hazardous  contaminated 
media  will  be  managed  in  accordance  with 
this  Part.  Such  a  plan  may  also  include,  as 
allowed  under  Subpart  D  of  this  Part, 
requirements  for  other  remediation  wastes 
and  any  other  (non-Part  269)  requirements 
applicable  to  hazardous  contaminated  media 


The  requirements  of  today's  proposal 
depend  on  a  responsible  overseeing 
agency  (EPA  or  an  authonzed  State)  to 
approve  and  monitor  compliance  with 
many  site-specific  decisions  regarding 
the  management  of  hazardous 
contaminated  media.  The  RMP  would 
provide  the  documentation  of  the  plan 
and  relevant  information  to  demonstrate 
compliance  with  applicable 
requirements.  A  unique  aspect  of  the 
RMP  is  that  there  could  be  several 
different  kinds  of  RMPs.  Since 
hazardous  and  non-hazardous 
contaminated  media  would  be  managed 
under  any  number  of  Federal  and  State 
programs,  the  Agency  believes  that  it 
would  be  unnecessarily  burdensome  to 
require  a  fixed  form  of  documentation, 
as  long  as  the  required  information  is 
adequately  included  or  described  in  the 
documents  already  being  used  by  the 
programs  that  implement  the  remedial 
activities.  In  other  words,  this  rule 
would  allow  any  enforceable  document 
containing  the  information  required  to 
be  included  in  a  RMP  if  it  also  goes 
through  at  least  the  minimum  public 
participation  requirements  in  proposed 
§269.43. 

Sediment.  Today's  proposal  specifies 
the  following  definition  for  sediments: 

Sediment  is  the  mixture  of  assorted 
material  that  settles  to  the  bottom  of  a  water 
b)ody.  It  includes  the  shells  and  coverings  of 
mollusks  and  other  animals,  transported  soil 
particles  from  surface  erosion,  organic  matter 
from  dead  and  rotting  vegetation  and 
animals,  sewage,  industrial  wastes,  other 
organic  and  inorganic  materials,  and 
chemicals. 

This  definition  is  from  EPA's  Office  of 
Water's  document  from  June  1993, 
entitled  "Selecting  Cleanup  Techniques 
for  Contaminated  Sediments,"  EPA 
823-B93-001,  p.  xiv,  which  is  available 
in  the  docket  to  today's  proposal.  For 
further  discussion  of  how  the  proposal 
would  affect  management  of 
contaminated  sediments,  see  sections 
(V)(A)(4)(c)  and  (V)(H)  of  this  preamble. 

Soil.  Today's  proposal  specifies  the 
following  definition  of  soil,  for  the 
purpose  of  implementing  Part  269 
regulations: 

Soil  means  unconsolidated  earth  material 
composing  the  superficial  geologic  strata 
(material  overlying  bedrock),  consisting  of 
clay.  silt,  sand,  or  gravel  size  particles  (sizes 
as  classified  by  the  U.S.  Soil  Conservation 
Service),  or  a  mixture  of  such  materials  with 
liquids,  sludges,  or  solids  which  is 
inseparable  by  simple  mechanical  removal 
pnK;esses,  and  is  made  up  primarily  of  soil. 

This  definition  was  originally 
proposed  in  the  September  14,  1993 
Phase  II  LDR  proposal  (58  FR  48092, 
48123).  It  would  allow  regulators  to 
distinguish  between  soils,  debris,  and 


other  remediation  wastes  by  judging  the 
results  of  simple,  in-silu  mechanical 
removal  processes  to  separate  the 
materials.  These  processes  would 
include  pumping,  dredging,  or 
excavation  by  backhoe,  or  other  devices. 

This  approach  would  eliminate 
requirements  for  chemical  analysis  of 
soil,  to  differentiate  between  waste,  soil 
and  debris  (e.g.,  considering  such  things 
as  soil  particle  size,  elemental 
composition  of  the  soil,  or  other 
properties  that  might  distinguish  soil 
from  other  remediation  wastes).  The 
Agency  is  not  proposing  that  owner/ 
operators  or  the  Director  distinguish 
more  precisely  than  specified  in  today's 
proposal  between  waste,  soil,  or 
debris — through  a  chemical  analysis  or 
other  tests — since  these  approaches 
would  be  difficult  to  develop,  support, 
and  administer.  Specifically,  a  basis  for 
chemical  analysis  or  other  tests  has  not 
been  developed,  and  implementation  of 
this  approach  would  most  likely  not  be 
beneficial.  Instead  it  would  simply 
delay  the  progress  of  remedial  actions. 
The  Agency  specifically  solicits 
comments  on  this  proposed  definition 
for  soil,  and  this  type  of  approach  for 
classifying  mixtures  of  soil  and  other 
materials. 

4.  Identification  of  Media  Not  Subject  to 
Regulation  as  Hazardous  Waste — §  269.4 

Section  269.4  specifies  that,  as  long  as 
media  do  not  contain  Bright  Line 
Constituents  that  are  at  or  above  Bright 
Line  concentrations,  the  Director  may 
determine  if  those  media  contain 
hazardous  wastes.  If  not,  the  Director 
may  determine  that  the  media  would 
not  be  subject  to  most  RCRA  hazardous 
waste  management  requirements.''  This 
does  not  mean,  however,  that 
management  of  those  media  would  be 
unrestricted.  Instead,  the  rule  would 
require  EPA  or  the  State  to  impose 
appropriate  management  requirements 
in  an  approved  RMP,  using  authorities 
that  do  not  depend  on  the  presence  of 
hazardous  wastes  (i.e.,  general  cleanup 
authorities  as  provided  in  Federal  or 
State  cleanup  statutes). 

The  Agency  is  imposing  this  ^ 

condition  on  decisions  that  media  no 
longer  contain  hazardous  wastes, 
because  the  proposed  rule,  as  discussed 
below,  would  allow  those  decisions  to 
be  made  where  media  may  be  more 
highly  contaminated  than  media  the 
Agency  has  traditionally  deemed  to  no 
longer  contain  hazzurdous  waste.  If,  for 
some  reason,  a  RMP  were  terminated 
prior  to  completion  of  a  remedy,  those 


'The  exception  is,  in  some  cases,  the  requ'ement 
to  comply  with  the  land  disposal  treatment 
standards.  (See  discussion  in  (V)(C).) 
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media  would  again  become  subject  to 
Subtitle  C  regulation.  Understanding  the 
role  of  the  Bright  Line  and  the 
contained-in  principle  is  essential  to 
understanding  how  today's  proposal 
would  work.  Both  the  contained-in 
principle  and  the  Bright  Line  are 
explained  below. 

a.  The  contained-in  principle  in 
today's  proposed  rule  background.  The 
contained-in  principle  is  the  basis  for 
EPA's  longstanding  policy  regarding  the 
application  of  RCRA  Subtitle  C 
requirements  to  mixtures  of 
environmental  media  (e.g.,  soils,  ground 
water,  sediments)  and  hazardous 
wastes.  This  concept  has  been  discussed 
previously  in  several  Agency  directives 
and  in  several  RCRA  rulemakings.  (See, 
e.g.,  58  FR  48092.  48127  (September  14. 
1993)).  In  today's  proposed  rule  the 
Agency  is  expanding  this  concept  as  the 
basis  for  allowing  EPA  or  an  authorized 
State  to  exempt  certain  contaminated 
media  from  the  stringent,  prevention- 
oriented  RCRA  regulations  for 
hazardous  waste  management  that 
previously  would  have  applied. 

The  contained-in  concept  was 
originally  developed  to  define  the 
regulatory  status  of  environmental 
media  that  are  contaminated  with 
hazardous  wastes.  The  mixture  rule  at 
40  CFR  261.3(a)(2)(iv)  states  that  "a 
mixture  of  solid  waste  and  one  or  more 
[listed)  hazardous  wastes"  constitutes  a 
listed  waste  itself  (emphasis  added). 
Similarly,  the  derived-from  rule  at  40 
CFR  261.3(c){2)(i)  provides  that  "a  solid 
waste  generated  from  the  treatment, 
storage,  or  disposal  of  a  hazardous 
waste"  is  a  hazardous  waste  (emphasis 
added). 

Since  media  are  not  solid  wastes, 
these  rules  do  not  apply  to  mixtures  of 
media  and  hazardous  wastes.  However, 
two  other  regulations  subject 
contaminated  media  to  Subtitle  C 
requirements.  Under  40  CFR  261.3(c)(1) 
a  "hazardous  waste  will  remain  a 
hazardous  waste"  unless  and  until 
certain  specified  events  occur.  Under  40 
CFR  261.3(d)(2)  a  "waste  which 
contains"  a  listed  waste  remains  a 
hazardous  waste  until  it  is  delisted. 
Together  these  regulations  provide  for 
continued  regulation  of  hazardous 
wastes  even  after  they  are  released  to 
the  environment  and  mingled  with 
media. 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  upheld  this 
interpretation  of  §§  261.3(c)(1)  and 
(d)(2)  in  Chemical  Waste  Management 
Inc.  V.  EPA,  869  F.2d  1526.  1538-40 
(D.C.  Cir.  1989).  and  EPA  has  explained 
the  policy  and  its  regulatory  basis  in 
numerous  preambles  and  letters.  (See  53 
FR  31138,  31142,  31148  (Aug.  17. 1988); 


57  FR  21450,  21453  (May  20, 1992) 
(inadvertently  citing  40  CFR  261(c)(2)  in 
lieu  of  §261. 3(d)(2));  memorandum 
from  Marcia  E.  Williams,  Director,  EPA 
Office  of  Solid  Waste,  to  Patrick  Tobin, 
EPA  Region  IV  (Nov.  15, 1986);  letter 
from  Jonathan  Z.  Cannon,  EPA  Acting 
Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response,  to 
Thomas  Jorling,  Commissioner,  New- 
York  Department  of  Environmental 
Conservation  (June  19,  1989);  and  letter 
from  Sylvia  K.  Lowrance,  Director,  EPA 
Office  of  Solid  Waste,  to  John  Ely, 
Enforcement  Director,  Virginia 
Department  of  Waste  Management  (Mar. 
26,  1991).  Under  the  contained-in 
policy,  media  contaminated  with  listed 
hazardous  wastes  are  not  wastes 
themselves,  but  they  contain  hazardous 
wastes  and  must  therefore  be  managed 
as  hazardous  wastes  until  they  no  longer 
contain  the  waste.  This  concept  is  based 
on  the  idea  that  at  some  point  (e.g.,  at 
some  concentration  of  hazardous 
constituents)  the  media  would  no  longer 
contain  the  hazardous  waste,  or  be      ,   >« 
subject  to  RCRA  Subtitle  C  regulations^' 

Because  the  regulations  that  serve  as 
the  basis  for  the  contained-in  policy  are 
part  of  the  "base"  RCRA  program  that 
was  in  effect  prior  to  1984,  the  Agency 
has  taken  the  position  that  EPA  or  the 
State  agency  authorized  to  administer 
the  "base"  RCIL\  regulations  may 
determine  whether  media  contain  listed 
wastes.  Decisions  that  media  no  longer 
contain  listed  hazardous  wastes  (or 
"contained-in"  decisions)  have  typically 
been  made  on  a  case-by-case  basis, 
according  to  the  risks  posed  by  the 
contaminated  media.  The  Agency  has 
not  issued  any  definitive  guidance  or 
regulations  for  determining  appropriate 
contained-in  levels;  however.  EPA 
Regions  and  States  have  been  advised 
that  conser\'ative,  health-based  levels 
derived  from  direct  exposure  pathways 
would  clearly  be  acceptable  as 
"contained-in"  levels.  (See 
memorandum  from  Sylvia  K.  Lowrance 
to  Jeff  Zelikson,  Region  IX,  (Januar\-  24, 
1989)).  It  has  been  the  common  practice 
of  EPA  and  many  States  to  specify 
conservative,  risk-based  levels 
calculated  with  standard  consenative 
exposure  assumptions  (usually  based  on 
unrestricted  access),  or  site-specific  risk 
assessments. 

With  regard  to  mixtures  of  media  and 
characteristic  wastes,  EPA  has  often 
stated  that  media  are  regulated  under 
RCRA  Subtitle  C  if  they  exhibit  a 
hazardous  waste  characteristic.  (See  57 
FR  21450,  21453,  (May  20.  1992)).  But. 
since  media  genterally  are  not  wastes, 
they  become  regulated  when  they  have 
been  contaminated  with  solid  or 
hazardous  wastes  and  the  resultant 


mixture  exhibits  a  characteristic.  EPA 
has  also  taken  the  position  that 
contaminated  media  cease  to  be 
regulated  as  hazardous  waste  when 
sufficient  quantities  of  hazardous 
constituents  are  removed  so  that  the 
mixture  ceases  to  exhibit  a 
characteristic"  (57  FR  21450.  21453. 
May  20.  1992). 

The  contained-in  concept  in  today's 
proposed  rule.  One  of  the  primary 
objectives  of  today's  proposal  is  to 
remove  lower  risk  contaminated  media 
from  Subtitle  C  jurisdiction  so  that  more 
appropriate,  site-specific  management 
requirements  can  be  specified  by  the 
overseeing  Agency.  For  the  purpose  of 
this  rulemaking  EPA  has  chosen  to  use 
the  contained-in  concept  as  the  basis  for 
allow  ing  these  materials  to  be  exempted 
from  Subtitle  C  requirements.  In 
formulating  the  proposal,  the  Agency 
considered  alternative  concepts  that 
miaJrt^jeprovided  under  the  RCRA 

itute^Eat  would  produce  the  same  or 
similar  exemption.  Those  concepts  are 
discussed  in  section  (VI)(A)(2;  of  this 
preamble. 

Today's  proposal  would  allow  two 
separate  regulatorv'  regimes  to  be 
applied  to  the  management  of 
contaminated  media  under  EPA  or 
State-approved  cleanups  For  media 
determined  to  contain  hazardous 
wastes,  modified  LDR  treatment 
standards  would  apply,  as  would  other 
applicable  Subtitle  C  requirements.  For 
media  determined  not  to  contain 
hazardous  wastes.  Subtitle  C 
requirements  would  generally  not 
apply,  and  the  State  or  EPA  would  have 
considerable  discretion  in  applying 
appropriate  management  standards. 

The  proposed  rule  would  limit  an 
overseeing  agency's  discretion  to  make 
site-specific  decisions  that  media  no 
longer  contain  wastes  by  specifving 
"Bright  Line"  concentration  levels. 
Media  that  are  contaminated  below 
Bright  Line  concentrations  would  be 
eligible  for  contained-in  decisions  by 
the  overseeing  Agency.  However.  Bright 
Line  concentrations  would  not 
constitute  an  automatic  exemption  from 
Subtitle  C:  rather,  they  would  represent 
the  concentration  below  which  the  State 
or  EPA  might  determine  that  media  do 
not  contain  hazardous  waste. 

As  described  below,  EPA  believes  it 
would  generally  be  acceptable  to  make 
a  decision  that  media  do  not  contain 
hazardous  waste  at  the  Bright  Line 
concentrations  specified  in  today's 
proposal.  However,  the  proposed  rule  is 


•Recent  deveiopments  under  the  RCRA  land 
d'sposal  restriL-iions  (LDRsl  ma>  suggest  a 
qua.ifica'..or.  to  this  latter  pom'  ISer  discussion  of 
LDKs  in  SPCIion  (V)(C)  oi  todays  p-eamble.l 
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designed  to  provide  for  sito-spedfic 
discretion  in  making  such  decisions. 
Thus,  it  is  possible  that  some  States 
might  choose  to  specify — on  a  site- 
specific  basis,  more  broadly  as  a  matter 
of  policy,  or  in  regulations — c  ontained- 
in  levels  that  are  lower  (i.e..  more 
stringent)  than  the  Bright  Line 
concentrations  spe<;ified  in  today's 
proposal  Moreover,  States  can  be  more 
stringent  than  the  P'ederal  program,  and 
adopt  lower  Bright  Line  concentrations. 

In  applying  the  contained-in  concept, 
todays  proposed  rule  does  not 
distinguish  between  media  that  are 
contaminated  with  listed  hazardous 
wastes,  and  media  that  exhibit  a 
hazardous  waste  characteristic.  In  both 
cases,  it  is  the  concentration  levels  of 
the  individual  hazardous  constituents  in 
the  media  that  determine  how  the  media 
will  be  regulated  under  Part  269.  The 
origin  of  the  c:onstituents  (i.e..  listed 
wastes  or  characteristic  hazardous 
wastes)  is  irrelevant  in  comparing 
measured  levels  in  the  media  with 
Bright  Line  concentrations  and/or 
contained-m  concentrations 

EPA  sees  no  reason  to  apply  the 
Bright  Line  concept  differently  to  media 
contaminated  with  listed  hazardous 
wastes  and  media  that  exhibit  a 
h.izardous  characteristic.  In  either  case 
the  media  could  presumably  be 
contaminated  with  the  same  types  of 
hazardous  c:onstituents.  at  similar 
concentrations,  that  would  present 
similar  potential  risks  if  mismanaged. 
Thus,  applying  these  rules  differently, 
depending  on  how  the  media  came  to  f)e 
regulated  as  hazardous,  would  be 
unnecessary  and  artificial,  and  would 
further  complicate  how  these  rules 
would  be  implemented  in  the  field. 

EPA  recognizes  that  today's  rule 
Lould  have  the  effect  of  excluding  from 
Subtitle  C  regulation  some  media  that 
until  now  have  been  considered 
hazardous — i.e.,  media  that  exhibit  a 
hazardous  waste  characteristic,  with 
constituent  concentrations  below  the 
Bright  Line  and  EPA  or  the  State  makes 
a  determination  that  the  media  no 
longer  contain  hazardou'i  wa.sfe  (often 
based  on  protective  management 
controls).  However.  KP.^  believes  that 
there  is  no  compellins^  envirunmental 
rationale  for  not  including  such  media 
in  Part  269  regulation  The  risk 
presented  even  by  charat  terisfic  wastes 
is  dependent  on  site-spe<  ific 
circumstances.  Therefore,  tjecause 
todays  proposal  would  require  the 
DirecTor  to  impose  anv  management 
controls  on  contaminated  media  that  are 
necessary  to  protect  human  health  and 
the  environment,  whether  the  media  is 
contaminated  with  listed  or 
characteristic  wa.ste  is  unimportant. 


Under  today's  proposed  rule, 
contained-in  decisions  would  be 
documented  in  the  site's  approved 
Remediation  Management  Plan  (RMP). 
If  an  approved  RMP  expires  or  is 
terminated,  the  provisions  of  today's 
proposal  would  no  longer  apply. 
Therefore,  all  contaminated  media  that 
are  addressed  in  the  RMP  (i.e.,  media 
that  are  contaminated  both  above  and 
below  contained-in  concentrations) 
would  again  prospectively  be  subject  to 
the  "base"  Subtitle  C  regulations.  For 
example,  'fa  cleanup  of  contaminated 
soil  was  half  completed  when  a  RMP 
was  terminated  or  expired,  the  half  that 
was  completed  in  compliance  with  the 
RMP  while  it  was  in  efiect,  would 
continue  to  be  considered  to  be  in 
compliance.  For  example,  if 
contaminated  soil  was  determined  not 
to  contain  hazardous  waste,  and  was 
disposed  of  in  a  Subtitle  D  landfill 
according  to  the  requirements  of  the 
RMP,  that  Subtitle  D  landfill  would  not 
be  considered  retroactively  to  have 
accepted  hazardous  wastes.  The  half  of 
the  cleanup  that  was  not  completed 
when  the  RMP  was  terminated  or 
expired,  however,  would  have  to  be 
completed  prospectively  in  compliance 
with  the  non-Part  269  Subtitle  C 
regulations. 

Effect  of  contained-in  decisions  under 
today's  rule.  Once  the  overseeing 
Agency  has  made  a  decision  that  media 
with  constituents  at  certain 
concentrations  no  longer  contain 
hazardous  wastes  (i.e.,  "a  contained-in 
decision"),  the  media  would  no  longer 
be  regulated  as  hazardous  wastes  under 
Federal  RCRA  regulations  (§  261.4(g) 
and  §  269.4(a)).''  The  Agency  requests 
comments,  however,  on  whether  the 
Agency  should  exempt  the  media 
instead,  only  if  it  were  managed  in 
compliance  with  the  provisions  of  the 
RMP.  The  Agency  did  not  propose  this 
approach  primarily  because  it  could  be 
unduly  harsh,  since  any  violation,  no 
matter  how  minor,  would  result  in  a 
reversion  to  Subtitle  C  Fiowever.  this 
.ipproach  could  be  incorporated  into 
RMPs  on  a  case-by-case  basis,  where  the 
Director  could  specify  in  the  RMP  the 
[)rovision(s)  who's  violation  would 
result  in  a  reversion  to  Subtitle  C 
'regulation.  (See  discu,ssion  below). 

A  I  nnt,iined-jn  decision  for  wastes  at 
a  (leanup  site  would  not,  however, 
eliminate  the  Administrators  authority 
to  require  the  owner/operator  (or  other 


■"  The  Agprifv  no^s.  fwiwever,  thai  by  explicitly 
proviilins  in  (j  2bl  4  iha'  tipcisions  under  Pan  2b9 
'hdi  medid  no  longer  lonlain  hazardoiLS  waste  arc 
not  sub|ect  lr>  most  Siitjtitip  C  regulations.  EPA 
would  nr>l  intend  to  affpri  n  an\  wav  the  auihontv 
of  tPA  and  aulhnrizcd  Staips  to  riaki*  containpdin 
derisions  outside  of  the  HWIRmedia  context. 


responsible  parties  at  sites  not  regulated 
by  RQIA)  to  conduct  remedial  actions 
for  media  that  do  not  contain  hazardous 
wastes.  Specifically,  Federal  cleanup 
authorities  under  RCRA  section  3004(u) 
at  TSDFs.  section  7003,  and  CERCLA    ' 
authorities,  authorize  the  Agency  to 
require  cleanup  of  a  broad  spectrum  of 
hazardous  constituents  and/or 
hazardous  substances,  however,  the 
presence  of  hazardous  waste(s)  in  media 
is  not  a  requirement  for  exercising  those 
authorities.  Many  State  cleanup 
authorities  have  similar  provisions. 

E)ecision  factors  for  contained-in 
decisions.  Because  the  Agency  does  not 
want  to  constrain  site-specific  decision- 
making, today's  proposed  rule  would 
not  mandate  specific  factors  for  making 
contained-in  decisions,  but  would  allow 
the  Director  to  base  these  decisions  on 
appropriate  site-specific  factors. 
However,  EPA  requests  comments  on 
whether  decision  factors  should  be 
codified  for  making  contained-in 
decisions.  EPA  believes  that  the  Bright 
Line  concentrations  will  generally  be 
acceptable  for  contained-in  decisions; 
however,  decision  factors  could  help 
authorities  determine,  on  a  site-specific 
basis,  what  types  of  management 
controls  (see  discussion  below),  if  any, 
■  would  make  the  Bright  Line 
concentrations  appropriate 
concentrations  at  which  to  make 
contained-in  decisions.  Decision  factors 
could  also  aid  in  determining  other 
appropriate  levels  at  which  to  make 
contained-in  decisions. 

Given  the  multiplicity  of  different 
types  of  sites,  EPA  requests  comments 
on  what  decision  factors,  if  the  Agency 
decided  to  include  them  in  the  final 
rule,  would  ensure  consistent  decision- 
making, and  yet  keep  the  process 
efficient  and  flexible.  Although  EPA 
does  not  believe  it  would  be  appropriate 
to  do  a  risk  assessment  at  evei^'  site, 
particularly  if  the  cleanup  is  of  a 
relatively  simple  nature,  the  Agency 
does  believe  that  the  following  factors 
(adapted  from  the  LDR  proposal  for 
hazardous  soils)  contain  the  types  of 
information  that  may  be  appropriate 
(depending  on  the  specific 
circumstances  at  a  given  site)  to 
consider  in  making  contained-in 
decisions: 

— Media  properties; 

— Waste  constituent  properties 
(including  solubility,  mobility, 
toxicity,  and  interactive  effects  of 
constituents  present  that  may  affect 
these  properties); 

— Exposure  potential  (including 
potential  for  direct  human  contact, 
and  potential  for  exposure  of  sensitive 
environmental  receptors,  and  the 
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effect  of  any  management  controls 

which  could  lessen  this  potential); 
— Surface  and  subsurface  properties 

(including  depth  to  groundwater,  and 

properties  of  subsurface  formations]; 
— Climatic  conditions; 
— Whether  the  media  pose  an 

unacceptable  risk  to  human  health 

and  the  envirorunenf;  and 
— Other  site  or  waste-specific  properties 

or  conditions  that  may  affect  whether 

residual  constituent  concentrations 

will  pose  a  threat  to  human  health 

and  the  environment. 

Most  of  these  factors  were  propwjsed 
in  the  LDR  proposal  for  hazardous  soil 
(58  FR  48092,  September  14,  1993)  as 
decision  factors  that  might  be 
considered  by  the  Director  in  making 
contained-in  decisions.  If  the  proposal 
for  hazardous  soil  had  been  finalized,  it 
would  have  codified  the  contained-in 
principle  for  hazardous  soil.  Today's 
suggested  factors  differ  from  those  in  the 
hazardous  soil  proposal  in  one 
significant  respect.  The  Agency  has 
determined  that  it  may  be  appropriate, 
when  assessing  "exposure  potential,"  to 
consider  site-specific  management 
controls  imposed  by  the  Director  that 
limit  potential  exposures  of  human  or 
environmental  receptors  to  media.  The 
Agency  made  this  change  because  EPA 
believes  that  States  overseeing  cleanups 
might  determine  that  media  that  would 
have  traditionally  been  considered  to 
contain  hazardous  waste  (e.g.,  media 
that  contained  listed  wastes  and  posed 
an  unacceptable  risk  under  traditional 
exposure  scenarios)  no  longer  presented 
a  hazard  (and  thus  did  not  contain 
"hazardous"  waste),  based  on  site- 
specific  management  controls  imposed 
by  the  Director. 

This  position  is  based  upon  EPA's 
understanding  that  RCRA  provides  EPA 
and  the  States  the  discretion  to 
determine  that  a  waste  need  not  be 
defined  as  "hazardous"  where 
restrictions  are  placed  on  management 
such  that  no  improper  management 
could  occur  that  might  threaten  human 
health  or  the  environment.  (See 
definition  of  hazardous  waste  at  RCRA 
section  1004(5)(B)).  The  HWIR-waste 
proposal  included  a  full  discussion  of 
the  legal  basis  for  this  position.  For  the 
sake  of  clarity,  it  is  repeated  below  (60 
FR  66344-469,  Dec  21,  1995). 

EPA's  original  approach  to 
determining  whether  a  waste  should  be 
listed  as  hazardous  focused  on  the 
inherent  chemical  composition  of  the 
waste,  and  assumed  that 
mismanagement  would  occur,  causing 
people  or  organisms  to  come  into 
contact  with  the  waste  s  constituents. 
(See  45  FR  33084.  33113.  (May  19, 


1980)).  Based  on  more  than  a  decade  of 
experience  with  waste  management, 
EPA  believes  that  it  is  inappropriate  to 
assume  that  worst-case  mismanagement 
will  occur.  Moreover,  EPA  does  not 
believe  that  worst-case  assumptions  are 
compelled  by  statute. 

In  recent  hazardous  waste  listing 
decisions,  EPA  identified  some  likely 
"mismanagement"  scenarios  that  are 
reasonable  for  almost  all  wastewaters  or 
non-wastewaters,  and  looked  hard  at 
available  data  to  determine  if  any  of 
these  are  unlikely  for  the  specific  wastes 
being  considered,  or  if  other  scenarios 
are  likely,  given  available  information 
about  current  waste  management 
practices.  (See  the  Carbamates  Listing 
Determination  (60  FR  7824,  February  9. 
1995)  and  the  Dyes  and  Pigments 
Proposed  Listing  Determination  (59  FR 
66072,  December  22.  1994)).  Further 
extending  this  logic,  EPA  believes  that 
when  a  mismanagement  scenario  is  not 
likely,  or  has  been  adequately  addressed 
by  other  programs,  the  Agency  need  not 
consider  the  risk  from  that  scenario  in 
deciding  whether  to  classify  the  waste 
as  hazardous. 

EPA  believes  that  the  definition  of 
"hazardous  waste"  in  RCRA  section 
1004(5)  permits  this  approach  to 
hazardous  waste  classification.  Section 
1004(5)(B)  defines  as  "hazardous"  any 
waste  that  may  present  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment  "when 
improperly  *  *  •  managed."  EPA  reads 
this  provision  to  allow  it  to  determine 
the  circumstances  under  which  a  waste 
may  present  a  hazard  and  to  regulate  the 
waste  only  when  those  conditions 
occur.  Support  for  this  reading  can  be 
found  by  contrasting  section  1004(5)(B) 
with  section  1004(5)(A).  which  defines 
certain  inherently  dangerous  wastes  as 
"hazardous"  no  matter  how  they  are 
managed.  The  legislative  history  of 
Subtitle  C  of  RCRA  also  appears  to 
support  this  interpretation,  stating  that 
'the  basic  thrust  of  this  hazardous  waste 
title  is  to  identify  what  wastes  are 
hazardous  in  what  quantities,  qualities, 
and  concentrations,  and  the  methods  of 
disposal  which  may  make  such  wastes 
hazardous."  H.  Rep.  No.  94-1491.  94th 
Cong..  2d  Sess  6  (1976).  reprinted  in.  "A 
Legislative  History  of  the  Solid  Wa.ste 
Disposal  Act.  as  Amended,  " 
Congressional  Research  Service,  Vol.1, 
567  (1991)  (emphasis  added). 

EPA  also  believes  that  section  3001 
gives  it  flexibility  in  order  to  consider 
the  need  to  regulate  as  hazardous  those 
wastes  that  are  not  managed  in  an 
unsafe  manner  (section  3001  requires 
that  EPA  decide,  in  determiiiing 
whether  to  list  or  otherwise  identifv  a 
waste  as  hazardous  waste,  whether  a 


waste  "should"  be  subject  to  the 
requirements  of  Subtitle  C).  EPA's 
existing  regulatory  standards  for  hsting 
hazardous  wastes  reflect  that  Hexibility 
by  allowing  specific  consideration  of  a 
waste's  potential  for  mismanagement. 
(See  §  261.11(a)(3)  (incorporating  the 
language  of  RCRA  section  10O4(5)(B)) 
and  §  261.11(c)(3)(vii)  (requiring  EPA  to 
consider  plausible  types  of 
mismanagement)).  Where 
mismanagement  of  a  waste  is 
implausible,  the  listing  regulations  do 
not  require  EPA  to  classify  a  waste  as 
hazardous,  based  on  that 
mismanagement  scenario. 

Two  decisions  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  provide  potential  support  for  the 
approach  to  defining  hazardous  waste, 
in  Edison  Electric  Institute  v.  EPA.  2 
F.3d  438,  (D.C.  Qr.  1993)  the  Court 
remanded  EPA's  RCRA  Toxicity 
Characteristic  ("TC")  as  apphed  to 
certain  mineral  processing  wastes 
because  the  TC  was  based  on  modeling 
of  disposal  in  a  municipal  solid  waste 
landfill,  yet  EPA  provided  no  evidence 
that  such  wastes  were  ever  placed  in 
municipal  landfills  or  similar  units. 
This  suggests  that  the  Court  might 
approve  a  decision  to  exempt  a  waste 
from  Subtitle  C  regulation  if  EPA  were 
to  find  that  mismanagement  was 
unlikely  to  occur.  In  the  same  decision 
the  Court  upheld  a  temporary- 
exemption  from  Subtitle  C  for 
petroleum-contaminated  media  because 
such  materials  are  also  subject  to 
Underground  Storage  Tanks  regulations 
under  RCRA  Subtitle  I.  The  court 
considered  the  fact  that  the  Subtitle  I 
standards  could  prevent  threats  to 
human  health  and  the  environment  to 
be  an  important  factor  supporting  the 
exemption.  Id.  At  466.  In  .\7?DC  v.  EPA. 
25  F.3d  1063  (D.C.  Cir.  1994)  the  Court 
upheld  EPA's  finding  that  alternative 
management  standards  for  used  oil 
promulgated  under  section  3014  of 
RCRA  reduced  the  risks  of 
mismanagement  and  eliminated  the 
need  to  list  used  oil  destined  for 
recycling.  (The  Court,  however,  did  not 
consider  arguments  that  taking 
management  standards  into  account 
violated  the  statute  because  petitioners 
failed  to  raise  tliat  issue  during  the 
comment  period.) 

The  Agency  believes,  therefore,  that 
EPA  and  the  States  may  consider  site- 
specific  management  controls  when 
making  contained-in  decisions  pursuant 
to  proposed  Pan  269.  EPA  btiieves  that 
this  approach  is  especiallv  appropriate 
in  the  Part  269  context,  tiecausc  of  tf>e 
significant  level  ofoversis:;!;!  generaily 
given  to  cleanup  actions  Ma.tagemert 
controls  that  are  tailored  to  sitesoecific 


18798  Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29.  1996  /  Proposed  Rules 


circumstances  and  imposed  in 
enforceable  documents,  and  State  or 
EPA  oversight  of  cleanup  ac:tivities. 
would  ensure  that  the  site-specific 
management  controls  that  the  Director 
relied  upon  in  making  each  contained- 
in  decision  would  continue  to  be 
implemented  In  addition  (although 
EPA  is  not  proposing  to  require  it  as  a 
federal  matter),  States  may  want  to 
consider  making  such  contained-in 
decisions  conditional,  i.e.,  media  would 
only  be  considered  nonhazardous  so 
long  as  they  were  managed  in  the 
manner  considered  by  the  Director  in 
making  the  contained-in  decision. 
Deviations  (any,  or  specific  ones)  would 
result  in  a  reversion  to  Subtitle  C 
regulation. 

EPA  specifically  requests  comments 
on  the  following:  (1)  Should  the  Agency 
specify  a  list  of  criteria  to  consider;  (2) 
should  the  Agency  prepare  decision 
factors  as  guidance:  (3)  should  the 
Agency  promulgate  decision  factors  as 
part  of  the  final  rule;  (4)  are  the  above 
decision  factors  appropriate  for  making 
these  decisions;  (5)  if  so,  should  the 
criteria  listed  above  be  more  or  less 
specific  regarding  the  conditions  that 
would  allow  or  preclude  contained-in 
decisions;  (6)  are  there  other  factors  the 
Director  should  consider  when  making 
contained-in  decisions,  in  addition  to 
those  listed  above;  and  (7)  should  there 
be  fewer  factors  to  consider? 

b.  Issues  associated  with  hazardous 
debris.  When  EPA  promulgated  land 
disposal  treatment  standards  for 
hazardous  debris,  it  also  codified  the 
contained-in  principle  for  debris 
contaminated  with  listed  hazardous 
waste.  (See  57  FR  37194.  37221.  (August 
18.  1992)),  .\i  the  time  EPA  codified  the 
contained-in  principle  for  hazardous 
debris,  it  was  the  Agency's  practice  to 
make  contained-in  decisions  at  "health- 
bBsed,">"  levels,  thus  a  decision  that 
debris  no  longer  contain  hazardous 
waste  would  clearly  also  constitute  a 
"minimize  threat"  determination  for 
purposes  of  RCRA  section  3004(m). 
Therefore,  contained-in  decisions  under 
40  CFR  260.3(f)(3)  also  eliminate  the 
duty  to  comply  with  the  land  disposal 
restriction  requirements  of  40  CFR  Part 
268.  EPA  requests  comments  on 
whether  the  contained-in  principle 
codified  for  hazardous  debris  is 
adequate  or  whether  the  contained-in 
policy  should  be  applied  to  debris  in  the 
same  way  todays  proposed  rule  applies 
it  to  hazardous  contaminated  media.  For 
example,  should  contained-in  decisions 
for  debris  incorporate  the  Bright  Line 
concept?  If  a  Bright  Line  is  established 


'"See  memiiranda  discussed  in  section 
(Vl(A)(4l(a)  of  today's  preamble. 


for  debris,  should  it  be  the  same  as  the 
Bright  Line  in  today's  proposed  rule  for 
hazardous  contaminated  media  or 
would  some  other  Bright  Line  values  or 
methodology  be  more  appropriate  for 
debris'  Are  there  issues  associated  with 
requiring  that  debris  be  tested  to 
determine  if  it  has  constituent 
concentrations  greater  than  Bright  Line 
concentrations?  Is  testing  routinely  too 
complicated  for  debris  matrices?  Should 
contained-in  decisions  for  debris  be 
based  on  determinations  made  for 
media  co-located  with  the  debris  (i.e..  if 
debris  were  located  in  the  same  area  as 
media  that  was  determined  not  to 
contain  hazardous  wastes,  should  the 
debris  be  presumed  not  to  contain 
hazardous  wastes)?  Similarly,  if  debris 
is  located  in  the  same  area  as  media  that 
have  constituent  concentrations  less 
than  Bright  Line  concentrations,  should 
the  debris  be  presumed  to  also  be  below 
the  Bright  Line? 

Alternatively,  should  the  Director  be 
able  to  make  contained-in  decisions,  as 
they  are  described  in  today's  proposed 
rule,  without  application  of  the  Bright 
Line  to  debris  (as  we  are  proposing  for 
sediment?  (See  preamble  (V)(A)(4)(c)).  If 
allowed,  should  these  contained-in 
decisions  replace  the  existing 
contained-in  decisions  available  for 
debris  or  should  the  existing  contained- 
in  decisions  be  maintained  with  non- 
Bright  Line  contained-in  decisions  (as 
discussed  in  today's  proposed  rules 
addressing  sediments — see  preamble 
(V)(A)(4)(c))  available  for  debris 
managed  under  a  RMP?  Are  other 
combinations  of  the  existing  debris 
contained-in  decision  provisions  and 
the  contained-in  decision  provision  for 
media  in  today's  proposed  rule 
appropriate? 

While  today's  proposed  rule  does  not 
include  changes  to  the  existing 
contained-in  principle  as  applied  to 
debris  contaminated  with  listed 
hazardous  waste.  EPA  could  include 
revisions  to  the  standard  in  response  to 
public  comment.  Issues  associated  with 
hazardous  debris  and  the  possibility  of 
including  debris  in  the  final  Part  269 
rules  are  also  discussed  in  sections 
(V)(C)(10)  and  (V)(A)(2)  of  today's 
preamble. 

c.  The  Bright  Line.  One  of  t^e  key 
features  of  the  'Harmonized  Approach" 
developed  through  the  FACA  process 
was  the  concept  of  a  "Bright  Line."  The 
Bright  Line  would  divide  contaminated 
media  into  two  different  categories, 
which  would  be  subject  to  two  different 
regulatory  regimes.  Although 
straighfforward  in  concept,  the  Agency 
has  found  i^challenging  to  establish  a 
set  of  numbers  to  serve  this  purpose. 


As  conceived  by  the  FACA 
Committee,  and  presented  in  Appendix 
A  to  today's  proposal,  the  Bright  Line  is 
a  set  of  constituent-specific,  risk-based 
concentration  levels.  In  agreeing  on  a 
Bright  Line  approach,  the  FACA 
Committee  anticipated  that  a  substantial 
proportion  of  contaminated  media 
would  fall  below  the  Bright  Line,  and 
thus  be  eligible,  at  the  Director's 
discretion,  for  flexible,  site-specific 
requirements  (non-Subtitle  C)  set  by  the 
overseeing  Agency.  At  the  same  time, 
the  FACA  Committee  agreed  that  the 
Bright  Line  should  ensure  that  very 
highly  contaminated  media 
(traditionally  considered  'hot  spots")  be 
subject  to  uniform  national  protective 
standards  (e.g.,  treatment).  EPA  believes 
that  the  Bright  Line  values  presented  in 
today's  proposal  are  a  reasonable 
attempt  to  balance  both  of  these 
important  objectives. 

As  originally  conceived,  the  Bright 
Line  was  intended  to  represent  in  some 
manner  the  relative  risk  posed  by 
contaminated  media.  Simply  put,  media 
contaminated  above  Bright  Line 
concentrations  should  pose  higher  risks 
than  media  below  the  Bright  Line  under 
a  given  exposure  scenario.  Since  the 
Bright  Line  is  only  an  indicator  of 
relative  risk,  the  levels  should  not  be 
interpreted  as  representing  what  is 
protective  or  "clean."  The  actual  risk  of 
any  particular  contaminated  medium 
depends  on  the  circumstances  by  which 
human  or  environmental  receptors  may 
be  exposed  to  the  medium.  EPA  wishes 
to  emphasize  that  Bright  Line 
concentrations  are  not  cleanup  levels. 
The  Bright  Line  simply  is  a  means  of 
identifying  which  regulatory  regime 
may  be  appropriate  for  the 
contaminated  media  at  a  cleanup  site. 

The  Agency  believes  that  the 
management  of  contaminated  media 
would  be  conducted  in  a  protective 
manner  under  either  of  the  regulatory 
schemes  that  would  be  established  by 
the  rule.  The  underlying  assumption  is 
that  managing  contaminated  media 
under  the  HWIR-media  rule  would 
eliminate  significant  exposures  to 
humans  or  ecological  receptors.  This  is 
because  the  overseeing  agency's 
presence  ensures  that  media  will  be 
managed  in  a  way  that  directly 
addresses  the  risk  posed  by  site-specific 
circumstances.  Thus,  protection  of 
human  health  and  the  environment  can 
be  ensured  by  applying  either  the 
national  standards  for  media  that 
contain  hazardous  waste,  or  the  site- 
specific  standards  specified  by  the 
overseeing  agency  for  media,  whi^h  the 
overseeing  agency  has  determined  do 
not  contain  Itiazardous  waste,  based  on 
the  proposed  management  standards 
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identified  in  the  RMP.  Thus,  in 
establishing  Bright  Line  concentrations, 
EPA  finds  it  reasonable  to  consider  the 
potential  effect  of  different  sets  of  Bright 
Line  concentrations  in  terms  of  the 
proportional  volumes  of  media  that 
would  fall  above  and  below  the  Bright 
Line.  EPA  believes  that  unless  a 
substantial  amount  of  contaminated 
media  are  eligible  for  site-specific 
decision-making,  the  disincentives  for 
clean-up  will  not  be  eliminated 
(therefore  resulting  in  greater  overall 
risk  to  human  health  and  the 
environment). 

Thus,  EPA's  goal  was  to  develop 
Bright  Line  concentrations  that  would 
remove  a  significant  amount  of 
contaminated  media  from  Subtitle  C 
jurisdiction,  while  ensuring  that  "hot 
spots"  would  remain  subject  to 
mandatory  national  standards.  In 
deciding  how  to  determine  such  levels, 
the  Agency  considered  several 
approaches  that  included  selecting 
concentrations  based  solely  on  volume. 
This  approach,  however,  was  rejected 
because  there  was  no  way  to  account  for 
the  relative  degree  of  risk  posed  by 
different  constituents.  In  other  words, 
because  some  constituents  are  more 
hazardous  than  others  at  the  same 
concentration,  a  Bright  Line  based 
purely  on  volume  would  not  account  for 
this  difference. 

EPA,  therefore,  wanted  to  set  Bright 
Line  concentrations  for  different 
constituents  at  different  levels  in  order 
to  account  for  this  variance  in  relative 
risk.  In  order  to  do  this,  EPA  needed  to 
consider  a  potential  exposure  scenario 
that  would  account  for  the  difference  in 
relative  risk  of  these  different 
constituents.  Because  risk  occurs  only 
when  there  is  a  chance  of  exposure,  at 
least  one  set  of  exposure  assumptions 
would  be  necessary  to  establish  the 
Bright  Line. 

Since  one  of  the  goals  of  the  Bright 
Line  was  to  identify  the  most  highly 
contaminated  media,  the  FACA 
Committee  recommended  using  10-'  as 
a  benchmark  for  setting  the  Bright  Line. 
Therefore,  the  Bright  Line  values  in 
Appendix  A  were  based  on  a  10-'  risk 
level  for  carcinogenic  constituents 
(using  the  assumptions  described 
above),  and  a  health  index  of  10  for  non- 
carcinogens,  (that  is.  10  X  the 
concentration  at  which  adverse  health 
effects  occur)  according  to  certain 
exposure  assumptions.  This  approach  is 
consistent  with  the  Superfund  Principle 
Threats  concept  which  uses  10'  as  a 
factor  to  identify  the  principle  threats  at 
Superfund  sites. 

Describing  the  Bright  Line  theory  was 
relatively  easy  compared  with 
determining  Bright  Line  concentrations 


for  all  media  which  would  be  subject  to 
today's  Part  269  proposal.  Today's  rule 
proposes  to  define  soil,  ground  water, 
surface  water,  and  sediments  as  media. 
However,  the  potential  exposure 
assumptions  that  could  be  used  to 
determine  Bright  Line  concentrations 
vary  for  different  types  of  media. 
Therefore,  EPA  established  two  sets  of 
Bright  Line  values,  one  for  soils,  and 
one  for  ground  water  and  surface  water. 

Today's  proposed  rule  does  not 
include  Bright  Line  numbers  for 
contaminated  sediments.  The  amount  of 
sediment  that  is  classified  as  RCRA 
hazardous  is  very  low.  Thus,  EPA 
proposes  that  sfte-specific  contained-in 
decisions  be  made  for  hazardous 
contaminated  sediments.  The  Agency 
requests  comments  on  whether  to 
develop  a  Bright  Line  specifically  for 
contaminated  sediments.  The  Agency 
also  requests  comments  on  whether  it 
would  be  appropriate  to  use  the  Bright 
Line  for  soil  for  sediments. 

Bright  Line  concentrations  for  soils.  In 
setting  the  Bright  Line  for  soils,  EPA 
chose  to  use  exposure  scenarios  and 
assumptions  that  were  developed  for  the 
Superfund  Soil  Screening  Levels  (SSLs), 
because  that  effort  used  standard  risk 
scenarios  that  have  been  widely  used 
and  accepted  by  the  Agency  (and  by 
many  States).  The  SSLs  were  developed 
for  a  purpose  difl^erent  from  the  Bright 
Line; ' '  however,  the  exposure  scenarios 
used  in  that  effort  are  good  indicators  of 
relative  risk  for  developing  Bright  Line 
values. 

The  SSLs  are  based  on  three  human 
exposure  scenarios;  direct  contact 
ingestion,  inhalation,  and  drinking 
contaminated  ground  water.  Each 
scenario  is  based  on  a  specific  set  of 
assumptions  for  such  things  as  body 
weight,  frequency  of  exposure,  daily 
intaJce  rates,  and  other  factors.  The 
inhalation  pathway  also  uses  certain 
models  to  calculate  wind  dispersion  and 
the  uptake  of  airborne  contaminants  by 
human  receptors. 

Today's  proposed  Bright  Line 
numbers  for  soils  are  based  on  only  two 
of  those  human  exposure  scenarios — 
direct  contact  ingestion  and  inhalation. 
The  Bright  Line  value  for  each 
constituent  is  based  on  whichever 
pathway  yields  the  more  conservative 
(i.e.,  lower)  concentration.  EPA 
recognizes  that  protection  of  ground 
water  is  one  of  RCRA's  major  goals  and 


' '  Superfund  5>oil  Screening  Levels  (SSLs)  were 
developed  as  a  screening  tool  to  determine  when 
further  investigation  is  necessary  at  Superfund 
sites.  Because  the  SSLs  are  intended  to  be 
conservative,  and  trigger  investigation  whenever 
prudent,  they  are  set  at  a  10""*  level  for  carcinogens. 
For  more  information  on  SSI.S.  call  David  Cooper 
(703)  603-a763. 


that  many  of  the  Subtitle  C  design  and 
operating  standards  were  developed  to 
protect  ground  water  resources. 
Therefore.  EPA  considered  the 
possibility  of  using  the  ground  water 
exposure  pathway  in  setting  Bright  Line 
concentrations  for  soils.  However,  the 
migration  of  contaminants  from  soils  to 
ground  water  is  fundamentally  site- 
specific,  and  influenced  by  a  number  of 
site-specific  factors  such  as  depth  to 
ground  water;  soil  porosity;  carbon 
content  and  other  soil  characteristics: 
amount  of  rainfall;  solubility  of  the 
contaminants;  and  numerous  other  site- 
and  constituent-specific  conditions.  The 
Agency  has  found  less  variability  in  fate 
and  transport  potential  for  inhalation 
and  ingestion  exposures  in  residential 
settings. 

EPA  is  reluctant  to  use  a  greatly 
simplified  ground  water  model  that 
would  not  take  any  site-specific  or 
constituent-specific  factors  into  account. 
In  order  to  address  concerns  posed  to 
ground  water  on  a  more  appropriate 
site-specific  basis,  EPA  prefers  to  allow 
for  consideration  of  ground  water  risks 
in  making  site-sp>ecific  decisions 
regarding  either  the  contained-in 
decision  and/or  the  site-sp)ecific 
management  requirements.  Given  the 
overseeing  Agency's  discretion  to 
determine  these  standards  on  a  site- 
specific  basis,  and  given  that  EPA 
believes  that  site-specific  decisions  are 
most  appropriate  for  ground  water  risk 
decisions,  the  Agenc>'  has  proposed  that 
the  ground  water  exposure  pathway 
should  not  be  considered  in  setting  the 
national  Bright  Line  values  for  soils. 
Finally,  EPA  proposes  two 
considerations  to  overlay  the  soil  Bright 
Line  numbers.  EPA  proposes  to  cap  the 
Bright  Line  values  at  10,000  ppm. 
equivalent  to  1%  of  the  volume  of  the 
contaminated  media.  EPA  believes  that 
it  is  reasonable  to  classify  media  as 
highly  contaminated  if  1%  of  the 
volume  of  media  is  contaminated  with 
a  particular  constituent.  Therefore 
capping  the  Bright  Line  at  10.000  ppm 
is  consistent  with  the  intention  that  the 
Bright  Line  distinguish  between  highly 
contaminated  and  less  contaminated 
media.  The  second  cap  on  the  soil 
Bright  Line  values  is  the  saturation  limit 
(Csat).  EPA  believes  it  is  sound  science 
to  compare  the  concentrations 
developed  through  the  inhalation  and 
ingestion  risk  scenarios  to  the  actual 
concentration  that  could  physically 
saturate  the  soil.  If  the  Csat  was  lower 
than  the  concentrations  from  the 
inhalation  or  ingestion  scenar.os.  FPA 
set  the  Bright  Line  concentration  at  the 
Csat.  For  ftjrther  details  on  specific 
assumptions  and  methodologies  used  to 
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determine  the  Bright  Line  values  for 
soils,  see  Appendix  A-1. 

The  Agency  also  considered  several 
alternatives  for  establishing  exposure 
assumptions  for  soil  Bright  Line 
numbers.  These  alternatives  are 
discussed  below.  Estimates  of  the 
impacts  of  each  alternative  (in  terms  of 
volumes  of  media  exempted)  are  all 
based  on  a  10"  '  risk  for  carcinogens, 
and  a  health  index  of  10  for  non- 
carcinogens  (that  is  lOx  the 
concentration  at  which  adverse  health 
effects  occur). 

Alternative  #1— Bright  Line  for  soils 
based  on  inhalation,  ingestion,  and 
migration  to  ground  water.  In  addition 
to  inhalation  and  ingestion  pathways, 
this  alternative  would  use  a  generic 
model  to  derive  soil  levels  that,  given 
certain  fate  and  transport  assumptions, 
would  result  in  transfer  of  contaminants 
in  the  soils  to  ground  water  at  or  below- 
drinking  water  standards  (i.p  . 
maximum  concentration  levels,  or 
MCL's).  EPA  did  not  choose  this 
alternative  pnmarily  because  of  the  site- 
specific  variability  of  calculating  ground 
water  exposure  scenarios  (as  discussed 
above).  In  addition,  this  approach 
would  result  in  Bright  Line  numbers 
that  were  considerably  lower  than  those 
in  the  proposed  option.  The  Agency 
estimated  that  under  this  alternative, 
approximately  50  percent  of 
contaminated  media  would  fall  below 
the  Bright  Line,  compared  to  70  to  75 
percent  under  the  proposed  option. 

Alternative  #2— Bright  Line  for  soils 
based  on  inhalation  and  ingestion 
pathways,  with  concentrations 
calculated  on  a  site-specific  basis  for  the 
soil-to-ground  water  pathway.  This 
option  would  yield  Bright  Line  numbers 
that  would  approximate  more  closely 
ground  water  risks  for  each  site. 
However,  it  would  have  the 
disadvantage  ol"  requiring  considerable 
data  gathering  and  analysis  simply  to 
calculate  Bright  Line  concentrations, 
and  these  concentrations  would 
obviously  differ  from  site  to  site.  This 
contradicts  the  idea  of  the  Bright  Line 
as  "bright" — i.e..  an  easily  referenced 
set  of  numbers  that  can  be  applied  in  a 
standard  fashion.  However,  since  Bright 
Line  numbers  would  vary  widely  across 
the  range  of  cleanup  sites,  volume 
estimates  for  this  alternative  are  not 
possible  to  calculate. 

Alternative  #3— Bright  L  ine  numbers 
for  soils  based  on  a  multi pathway 
analysis.  Under  this  alternative, 
numerous  exposure  pathways  would  be 
considered  for  each  constituent,  and 
Bright  Line  concentrations  would  be  set 
for  the  most  conservative  pathway  (i.e., 
the  pathway  that  resulted  in  the  lowest 
concentration  level).  In  some  respects 


this  approach  would  be  consistent  with 
the  multipathway  approach  being  used 
in  the  HVVIR  proposed  rule  for  as- 
generated  wastes  (60  FR  66344-469, 
Dec  21, 1995).  However,  the  Bright  Line 
is  intended  for  a  very  different  purpose 
than  the  'exit  levels"  being  developed 
for  that  proposed  rule.  For  instance,  the 
exit  levels  in  the  HWIR-Waste  rule 
(discussed  in  section  (II)(B)  of  this 
preamble)  generally  assume  that  exited 
wastes  will  not  be  subject  to  any 
management  requirements,  whereas  this 
proposal  assumes  that  these  wastes  will 
be  managed  protectively  under  State/ 
EPA  oversight.  In  addition,  the  resulting 
Bright  Line  values  would  be  much 
lower  than  those  proposed  today,  thus 
much  less  media  would  be  regulated 
"below  the  line." 

Bright  Line  concentrations  for  ground 
water  and  surface  water.  Today's 
proposed  rule  also  establishes  Bright 
Line  values  specifically  for 
contaminated  ground  water.  (See 
Appendix  A-2  and  discussion  below). 
As  with  contaminated  soils,  highly- 
concentrated,  contaminated  ground 
water  would  be  subject  to  specific 
national  management  standards,  while 
less-contamfhated  ground  water  could 
be  managed  according  to  site-specific 
requirements  imposed  by  the  State  or 
EPA. 

To  set  Bright  Line  concentrations  for 
ground  water  and  surface  water 
(Appendix  A-2).  EPA  used  standard 
exposure  assumptions  for  human 
ingestion  of  contaminated  water.  EPA 
believes  that  it  is  appropriate  to  use  the 
same  Bright  Line  values  for  surface 
water  and  ground  water.  And  for  the 
same  reasons  discussed  above  for  soils, 
the  Agency  believes  a  multi-pathway 
approach,  or  "actual  risk  '  approach  is 
not  necessary  for  setting  Bright  Line 
concentrations  for  ground  water  and 
surface  water. 

EPA  has  used  the  same  philosophical 
approach  for  the  ground  water/surface 
water  Bright  Line  as  it  has  used  for  soils, 
by  analyzing  relative  risk  and  relying  on 
the  oversight  of  authorized  States  or 
EPA  to  ensure  that  hazards  are 
addressed  on  a  site-specific  basis.  In 
addition.  EPA  used  a  10,000  ppm  cap 
for  the  ground  water/surface  water 
Bright  Line  just  as  for  the  soil  Bright 
Line.  This  is  explained  in  the  soil  Bright 
Line  section  of  the  preamble.  Finally,  if 
the  concentrations  from  the  ingestion  of 
contaminated  water  were  below  the 
detection  limits  for  that  constituent  in 
water  (the  EQC),  EPA  set  the  Bright  Line 
at  the  EQC.  More  details  on  the  specific 
assumptions  and  methodologies  u.sed  to 
determine  these  concentrations  are 
included  in  Appendix  A-2. 


Issues  common  to  both  sets  of  Bright 
Line  numbers.  In  developing  today's 
proposed  Bright  Line  concentrations, 
some  stakeholders  said  that  EPA  would 
need  to  calculate  a  number  of  additional 
direct  and  indirect  pathways  to  evaluate 
the  relative  risks  of  contaminated  media 
completely.  The  stakeholders  also  said 
that  the  Agency  would  need  to  predict 
risks  to  ecological  receptors  (i.e.,  plants 
and  animals)  as  well  as  human  health 
risks.  EPA,  however,  does  not  believe 
that  evaluation  of  additional  pathways 
is  necessary.  The  pathways  selected 
already  provide  a  sufficient  basis  for 
distinguishing  relatively  lower-risk 
contaminated  media  from  relatively 
higher-risk  media.  The  evaluation  of 
other  pathways  and  receptors  would  be 
important  and,  in  some  cases,  necessary 
if  the  Bright  Line  represented  "safe" 
levels  of  contamination.  As  explained 
above,  however,  the  Bright  Line  serves 
no  such  purpose.  It  merely  identifies 
which  of  two  regulatory  schemes  would 
apply  to  certain  contaminated  media.  If 
site-specific  factors  demonstrate  that  a 
decision  that  media  no  longer  contain 
hazardous  wastes,  would  be 
inappropriate,  then  the  overseeing 
agency  has  the  discretion  not  to  make 
such  a  determination. 

Some  stakeholders  have  voiced 
concerns  about  the  land  use 
assumptions  that  were  used  to  set  the 
Bright  Line.  The  SSLs  used  residential 
land  use  assumptions;  therefore, 
residential  land  use  assumptions  form 
the  basis  for  the  proposed  Bright  Line 
for  soils.  EPA  recognizes  that  the 
residential  land  use  assumptions  that 
underlie  the  ingestion  and  inhalation 
exposure  pathways  used  for  today's 
Bright  Line  values  for  soil  may  be 
inappropriate  for  managing  risks  at 
many  sites  that  would  be  subject  to 
these  HWIR-media  regulations. 
However,  since  the  purpose  of  using 
risk  assessment  to  develop  the  Bright 
Line  is  to  differentiate  between  the 
relative  risks  of  constituents,  and  not  to 
establish  the  risks  posed  at  specific 
sites,  either  residential  or  industrial 
assumptions  would  have  been  equally 
appropriate.  Since  the  Agency's 
residential  risk  assessment  methodology 
is  more  developed  than  the  industrial 
methodology,  the  Agency  chose  to  use 
residential  assumptions  for  developing 
the  Bright  Line.  The  Bright  Line  for 
ground  water  and  surface  water  does  not 
include  assumptions  about  land  use. 
(See  discussion  above). 

Request  for  comment.  EPA  solicits 
comments  on  the  approaches  used  to 
develop  today's  proposed  Bright  Lines. 
The  Agency  also  requests  comment  on 
the  alternatives  described  above,  as  well 
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as  any  other  possible  approaches  to 
developing  the  Bright  line. 

In  addition,  EPA  requests  comments 
on  whether  it  is  necessary  to  have  a 
Bright  Line  at  all.  If  there  were  no  Bright 
Line,  all  media  would  be  eligible  for 
contained-in  decisions  by  the 
overseeing  agency  on  a  site-specific 
basis.  Alternatively,  the  "unitary 
approach,"  discussed  in  section  VI  of 
this  preamble,  would  eliminate  the 
Bright  Line,  and  instead  would  exempt 
all  cleanup  wastes  managed  under  a 
RMP  from  Subtitle  C  requirements. 

Technical  methodology.  As  discussed 
above,  the  technical  methodologies  used 
in  calculating  Bright  Line 
concentrations  for  soil  ingestion  and 
inhalation  are  those  that  were  used  te 
develop  "soil  screening  levels"  for 
contaminated  sites  (59  FR  67706, 
December  30,  1994).  In  the  proposed 
soil  screening  level  guidance,  values  for 
the  soil-to-ground  water  pathway  woQld 
generally  be  calculated  with  data 
derived  from  site-specific  factors  and 
conditions,  although  generic  values  for 
this  pathway  would  be  presented  in 
situations  where  site-specific  data  were 
unavailable.  These  technical  methods 
and  formulae  are  available  for  review  in 
the  docket  for  this  rulemaking,  and  in 
the  docket  for  the  soil  screening  level 
proposal  since  they  support  both  rules. 

EPA  requests  comments  on  the 
methods,  formulae,  and  technical 
underpinnings  used  for  this  rulemaking. 
Comments  could  include  information 
on  particular  constituents  that  could 
change  proposed  Bright  Line 
concentrations,  information  that  may  be 
used  to  determine  Bright  Line  numbers 
for  constituents  that  currently  do  not 
have  Bright  Line  numbers.  Commenters 
should  keep  in  mind  that  the  Agency's 
objective  is  to  provide  regulatory  relief 
by  encouraging  contaminated  media 
with  a  lower  degree  of  risk  to  exit  from 
Subtitle  C  regulation — provided  that 
adequate  safeguards  exist  to  protect 
human  health  and  the  envirofiinent. 

EPA  has  often  found  it  ne<^ssary  to 
propose  sets  of  risk-based  numbers  to 
address  contaminated  media,  for 
example;  Subpart  S  action  levels,  (55  FR 
30798,  July  27, 1990),  Superfund  Soil 
Screening  Levels  (see  below),  and 
today's  proposed  rule.  Since  the 
Agency's  imderstanding  of  risk 
assessment  and  the  science  surrounding 
risk  based  numbers  is  constantly 
developing,  EPA  has  realized  that 
almost  as  soon  as  risk-based  numbers 
are  published,  they  can  become 
outdated.  As  a  very  current  example, 
today  EPA  is  proposing  Bright  Line 
concentrations  based,  in  part,  on  the 
Superfund  Soil  Screening  Levels  (EPA/ 
9355.4-14FS,  EPA/540/R-94/101  PB95- 


963529  (December  1994)).  After  today's 
proposed  Bright  Line  concentrations 
were  calculated,  but  before  this  prof>osal 
was  published,  some  of  the  technical 
inputs  used  to  calculate  the  Superfund 
Soil  Screening  levels  were  adjusted  in 
response  to  public  comments  (e.g., 
volatilization  factors,  cancer  slop>e 
factors,  etc.).  EPA  did  not  have  time  to 
recalculate  the  Bright  Line 
concentration  before  publishingthem. 

In  response  to  this  problem,  EPA 
requests  comment  on  alternatives  to 
keep  the  Bright  Line  concentrations  up- 
to-date  with  the  most  current  Agency 
risk  information  and  policies  (e.g., 
adjustments  to  the  Soil  Screening 
levels, '2  changes  in  reference  doses  or 
cancer  slope  factors  in  the  IRIS  or 
HEAST  databases).  For  purposes  of 
comment  on  this  proposal,  EPA  will 
update  the  Bright  Line  calculations  and 
place  them  in  the  docket  for  this  rule. 

EPA  beUeves  it  might  be  appropriate, 
instead  of  promulgating  actual  Bright 
Line  concentrations  in  the  final  rule,  to 
promulgate  the  methodology  that  could 
be  used  to  develop  constituent-specific 
concentrations,  in  Appendix  A  to  this 
rule,  and  to  provide  guidance  on 
appropriate  sources  for  needed 
underlying  risk-based  information.  EPA 
believes  it  might  then  be  appropriate  for 
States  to  update  their  lists  of  Bright  Line 
concentrations  on  a  regular  basis,  such 
as  every  six  months,  to  remain  current 
with  developments  in  risk  information. 
As  an  alternative,  EPA  believes  it  may 
be  appropriate  for  States  and/or  EPA  to 
calculate  new  Bright  Line 
concentrations  for  each  new  RMP  at  the 
time  it  is  proposed  for  public  comment. 
In  any  case,  the  Bright  Line 
concentrations  being  used  under  a  RMP 
must  be  stated  in  the  RMP,  and 
available  during  public  comment  on  the 
RMP.  The  Agency  requests  comment  on 
these  alternatives,  and  any  other 
suggestions  for  keeping  Bright  Line 
concentrations  up-to-date. 

The  Agency  also  recognizes  the 
problems  of  trying  to  comply  with  a 
"moving  target."  A  cleanup  could  be 
completed  or  underway  using  a  certain 
set  of  Bright  Line  concentrations  that 
could  then  change.  EPA  believes  it 
might  be  appropriate  to  protect  those 
past  and  on-going  cleanup  operations 
fix)m  the  requirement  to  change  course 
mid-way.  or  to  revisit  completed 
remediation  waste  management  under  a 
RMP  which  used  outdated  Bright  Line 
concentrations.  In  the  Superfund 
program,  requirements  that  are  revised 


"The  Soil  Screening  Cuid&nce  has  addressed 
this  problem  by  publishing  the  methodology  ai  the 
guidance  itself,  and  only  providing  the  actual 
concentrations  as  examples  in  the  appendix  to  the 
guidance. 


or  newly  promulgated  after  the  ROD  is 
signed  must  be  attained  only  when  EPA 
determines  that  these  requirements  are 
ARARs  and  that  they  must  be  met  to 
ensure  that  the  remedy  is  protective  (40 
CFR  300.430(f)(l)(ii)(l)).  Another 
alternative  could  be  a  shield  such  as  is 
provided  for  RCRA  permits  in  40  CFR 
270.4,  which  could  specify  that 
compliance  with  a  RMP  would  equal 
compliance  with  RCRA.  EPA  requests 
comments  on  this  protection  issue,  and 
how  best  to  achieve  it. 

Relationship  of  the  HWIR-media 
Bright  Line  to  the  HWIR-waste  exit 
levels.  As  described  earlier  in  this 
preamble  (in  section  (IV)(C))  the 
objectives  for  the  HWIR-waste  exit 
levels  and  the  HWIR-media  Bright  Line 
are  different.  The  HWIR-waste  exit 
levels  are  intended  to  identify  levels  of 
hazardous  constituents  that  would  pose 
no  significant  threat  to  human  health  or 
the  environment  regardless  of  how  the 
waste  was  managed  after  it  exited 
Subtitle  C  jurisdiction.  The  HWIR- 
media  Bright  Line  levels  are  simply 
intended  to  distinguish  between  (1) 
contaminated  media  that  are  eligible  to 
exit  Subtitle  C  because  it  is  likely  that 
they  can  be  managed  safely  under 
cleanup  authorities  outside  of  Subtitle 
C,  and  (2)  media  that  contain  so  much 
contamination  that  Subtitle  C 
management  is  warranted.  Because  of 
these  different  objectives,  EPA 
developed  the  two  proposals  using 
different  methodologies.  For  the  soil 
Bright  Line,  HWIR-media  used  a 
calculation  based  on  ingestion  and 
inhalation  of  soil  at  10  "  ^  cancer  risk, 
and  a  hazard  index  of  10  for  non- 
carcinogens.  For  the  non-wastewater 
HWIR-waste  exit  level  (which  is  most 
readily  comparable  to  the  soil  Bright 
Line),  EPA  used  an  analysis  that 
evaluates  exposures  from  multiple 
pathways  to  identify  those  pathways 
that  my  result  in  a  10"*  cancer  risk 
and  hazard  index  of  1  for  non- 
carcinogens.  EPA  then  selected  the  most 
limiting  pathway,  (most  conservative), 
as  the  exit  criteria.  EPA  believed  that 
the  HWIR-waste  levels  would  be  more 
conservative  than  the  HWIR-media 
concentrations.  However,  upon  a  recent 
comparison  of  the  two  sets  of  numbers. 
some  HWIR-waste  exit  levels  are  at 
higher  concentrations  (less 
conservative)  than  the  HWIR-media 
Bright  Line  concentrations.  In  the 
comparison  of  those  concentrations. 
EPA  determined  that  for  about  27%  of 
the  HWIR-media  Bright  Line 
concentrations  of  chemical  constituents 
for  soil,  the  HWIR-waste  exit  levels  for 
non-wastewater  were  higher. 

A  similar  result  was  found  when  EPA 
compared  the  HWIR-media 
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groundwater/surface  water  Bright  Line 
concentrations  to  the  HVVIR-waste 
wastewater  exit  levels.  In  that  case.  EPA 
used  direct  ingestion  of  groundwater 
r«sulting  in  a  cancer  risk  of  10    '  and 
hazard  index  of  10  for  non-carcinogens 
to  calculate  the  HWIR-media  Bright 
Line.  For  the  HWlR-waste  wastewater 
exit  level.  EPA  again  analyzed  multiple 
pathways  to  identify  those  that  would 
result  in  a  cancer  risk  of  10    '•  and  a 
hazard  index  of  1  for  noii-carcinogens 
and  then  selected  the  most  limiting 
pathway  as  the  exit  criteria.  For 
approximately  20%  of  the  HVVlR-media 
Bright  Line  concentrations  for 
groundwater/surface  water  the  HVVIR- 
waste  concentrations  for  wastewater 
were  higher. 

One  of  the  practical  concerns  that 
arises  from  this  difference  in 
concentrations  is  this:  if  contaminated 
media  is  below  the  HWIR-waste  exit 
levels,  then  that  media  is  eligible  for 
exit  under  that  rulemaking  just  like  any 
other  hazardous  waste.  Therefore,  if  the 
HWIR-media  rule  specified  that  media 
at  concentrations  below  the  HWIR-waste 
exit  levels  were  still  "above  the  Bright 
Line"  and  not  eligible  for  a  contained- 
in  determination,  the  two  rules  would 
be  inconsistent.  EPA  recognizes  that  this 
inconsistency  must  be  addressed  before 
promulgation  of  these  two  final  rules, 
and  requests  comments  on  how  to 
resolve  this  issue.  A  preliminary 
description  of  the  primary  differences  in 
the  methodologies  follows. 

One  of  the  most  significant 
differences  between  the  HWIR-waste 
and  the  HWIR-media  methodologies  is 
that  the  HVVIR-waste  methodology  was 
designed  to  calculate  an  acceptable 
concentration  at  which  as-generated 
waste  and  treatment  residuals  could  exit 
the  Subtitle  C  system.  A  part  of  that 
methodology  assumed  that  exited 
wastes  might  be  managed  in  such  a  way 
as  to  contaminate  soils  and 
groundwater,  and  calculated  the 
potential  risk  to  receptors  from  the 
contaminated  soil  or  groundwater. 
Therefore,  the  HVVIR-waste  analysis 
models  fate  and  transport  between  the 
original  waste  and  the  contaminated 
media,  assuming  some  loss  of 
concentration  due  to  many  factors,  such 
as:  partitioning  of  constituents  to  air, 
soil,  and  water;  los.ses  of  contaminant 
irass  through  biodegradation; 
bioaccumulation  through  the  food 
chain;  and  volatilization,  hydrolysis, 
and  dispersion  of  contaminants  during 
transport.  The  HWIR-media 
methodology  begins  at  the  point  where 
soils  and  groundwater  are  already 
contaminated.  Therefore,  the  HWIR- 
media  Bright  Line  did  not  incorporate 

fate  and  transport  considerations  to 


calculate  the  Bright  Line  concentrations, 
but  assumed  the  receptor  was  in  direct 
contact  with  the  contaminated  media. 

Specific  comparison  of  soil  Bright 
Line  to  non-wastewater  exit  levels.  If 
contaminated  soil  were  managed  under 
the  HWIR-waste  proposal,  the  soil 
would  be  subject  to  the  exit  criteria  for 
non-wastewaters.  That  is  why  EPA 
compared  the  soil  Bright  Line  to  the 
non-wastewaters  exit  level.  For  this   ' 
analysis,  the  HWIR-media  Bright  Line 
for  soil  based  on  ingestion  or  inhalation 
was  compared  with  the  exit  criterion  for 
non-wastewater  identified  as  the  most 
limiting  pathway  (e.g.,  soil  ingestion, 
fish  ingestion)  in  the  HVVIR-waste 
proposal.  Thus,  the  analysis  was  not 
necessarily  a  comparison  of  exit  criteria 
and  Bright  Lines  for  similar  exposure 
pathways. 

The  analysis  indicated  that  for  27  of 
the  HWIR-media  Bright  Line  constituent 
concentrations  for  soil,  the  proposed 
Bright  Line  concentration  was  lower 
than  the  exit  criterion  for  HWIR-wastes 
for  non-wastewater.  Of  these 
constituents,  six  of  the  lower  proposed 
Bright  Line  concentrations  are  lower 
because  the  HWIR-media  number  was 
intentionally  "capped"  at  10.000  parts 
per  million.  EPA  decided  to  propose  a 
10,000  ppm  cap,  equivalent  to  1%  of  the 
volume  of  the  contaminated  media,  (as 
discussed  above)  because  EPA  believes 
that  it  is  reasonable  to  classify  media  as 
highly  contaminated  if  1%  of  the 
volume  of  media  is  contaminated  with 
a  particular  constituent.  Therefore 
capping  the  Bright  Line  at  10,000  ppm 
is  consistent  with  the  intention  that  the 
Bright  Line  distinguish  between  highly 
contaminated  and  less  contaminated 
media.  The  HWIR-waste  proposal  did 
not  propose  to  cap  the  exit  levels 
because  it  was  not  intended  to 
differentiate  wastes  based  on  higher  vs. 
lower  concentration,  but  instead  to 
differentiate  based  on  risk  factors. 

For  12  of  the  27  constituents,  HWIR- 
media  Bright  Lines  are  established  at 
soil  saturation  limits  (Csat)  that  are  less 
than  the  corresponding  HWIR-waste  exit 
level.  EPA  believes  it  is  sound  science 
for  a  rule  establishing  soil 
concentrations  to  compare  the 
concentrations  developed  through  the 
inhalation  and  ingestion  risk  scenarios 
to  the  actual  concentration  that  could 
physically  saturate  the  soil.  If  the  Csat 
was  lower  than  the  concentrations  from 
the  inhalation  or  ingestion  scenarios, 
EPA  set  the  Bright  Line  concentration  at 
the  Csat.  The  HWIR-waste  proposal 
(since  it  is  proposed  for  as  generated 
wastes,  not  soils)  did  not  propose  to  cap 
the  exit  levels  at  the  soil  saturation 
limit. 


For  the  other  nine  of  the  27 
constituents,  differences  in  the  results 
can  be  attributed  to  several  factors 
related  to  the  underlying  assumptions  of 
the  methodologies  used  to  calculate  the 
criteria."  These  include  the  fate  and 
transport  differences  discussed  above, 
and: 

— Receptors.  Although  many  of  the 
exposure  assumptions  (e.g..  exposure 
duration,  exposure  frequency, 
ingestion  rate)  are  common  to  the 
analyses,  there  are  still  significant 
differences  in  the  location  of  the 
receptors  that  will  affect  the  exit 
criteria.  The  HWIR-media  Bright 
Lines  are  based  on  an  exposure 
scenario  in  which  a  resident  lives 
directly  on  the  contaminated  media 
and  ingests  contaminated  soil  or 
inhales  particulate  and  volatile 
emissions.  The  HWIR-waste  exit 
levels  consider  several  exposure 
scenarios;  however,  none  are  directly 
comparable  to  the  HWIR-media 
exposure  scenario.  These  exposure 
scenarios  include  an  off-site  resident, 
an  adult  off-site  resident,  a  child  off- 
site  resident,  an  adult  and  child  on- 
site  10  years  after  site  closure,  and  an 
on-site  worker. 
—Sources.  The  HWIR-media  Bright 
Lines  for  soil  ingestion  and  inhalation 
exposure  pathways  are  based  solely 
on  contaminated  soils  and  assume 
that  the  soil  is  an  infinite  source.  The 
HWIR-waste  non-groundwater  non- 
wastewater  exposure  pathways 
consider  three  sources:  land 
application  units,  waste  piles,  and  ash 
monofiUs.  Waste  piles  and  ash 
monofills  are  assumed  to  be  infinite 
sources;  however,  the  land 
application  units  are  assumed  to  be 
finite  sources.  This  assumption  may 
result  in  higher  (less  conservative) 
exit  criteria  under  HWIR-waste. 
A  comparison  of  the  toxicity 
benchmarks  indicates  that  the  HWIR- 
media  Bright  Lines  and  the  HWIR-waste 
exit  levels  generally  start  with  the  same 
toxicity  benchmark  (all  but  three 
chemicals  for  oral  ingestion  and  all  but 
four  chemicals  for  inhalation  use  the 
same  toxicity  benchmarks).  Thus,  the 
apparent  discrepancies  in  the  criteria 
can  be  attributed  to  the  significant 
differences  in  the  fate  and  transport 
modeling  of  the  chemicals  in  the  HWIR- 
process  waste  analysis,  the  receptors 
evaluated,  and  assumptions  related  to 
the  sources  (as  described  above). 


"If  the  HWIR-media  proposed  Bright  Line 
concentrations  were  updated  to  reflect  the  updated 
Soil  Screening  levels,  as  discussed  above,  two  of 
these  nine  remaining  constituents  would  have 
higher  HWIR-media  Bright  Line  concentrations  than 
HWIR-waste  exit  levels. 
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Specific  comparison  of  Groundwater/ 
Surface  Water  Bright  Line  to  wastewater 
exit  levels.  If  contaminated  groundwater 
were  managed  under  the  HWIR-waste 
proposal,  the  groundwater  would  be 
subject  to  the  exit  criteria  for 
wastewaters.  That  is  why  EPA 
compared  the  groundwater/surface 
water  Bright  Line  to  the  wastewaters 
exit  level.  For  this  analysis,  the  HWIR- 
media  Bright  Line  for  groundwater/ 
surface  water  based  on  ingestion  of 
groundwater  was  compared  with  two 
options  for  the  exit  criterion  for 
wastewater  for  the  HWIR-waste 
proposal,  one  based  on  toxicity 
benchmarks  and  one  based  on  toxicity 
benchmarks  and  MCLs. 

The  analysis  indicated  that  38 
constituents  had  higher  proposed 
HWIR-waste  exit  criteria  than  proposed 
HWIR-media  Bright  Line 
concentrations.'^  For  one  of  these  38 
constituent,  only  the  MCL  option  for  the 
HWIR-waste  exit  level  was  higher.  For 
four  of  the  38  constituents,  only  the 
toxicity  benchmark  only  option  for  the 
HWIR-waste  exit  level  was  higher.  None 
of  these  38  constituents  were  affected  by 
the  HWIR-media  10,00C  ppm  cap,  and  ' 
there  is  not  a  saturation  limit  cap  on  the 
HWIR-media  groundwater/surface  water 
Bright  Line. 

Similar  to  the  comparison  of  the 
HWIR-media  soil  Bright  Line  to  the 
HWIR-waste  non-wastewater  exit  levels 
the  HWIR-media  groundwater/surface 
water  Bright  Line  and  the  HWIR-waste 
wastewater  exit  levels  use  different 
methodologies,  and  therefore  produce 
different  results.  Again,  a  key  difference 
between  the  two  sets  of  concentrations 
is  the  use  of  fate  and  transport 
modeling.  The  HWIR-waste  proposal 
assumes  some  loss  through  fate  and 
transport,  whereas  the  HWIR-media 
methodology  assumes  direct  ingestion 
of  the  contaminated  groundwater  (more 
details  on  the  two  methodologies  can  be 
found  in  the  dockets  for  the  two 
proposed  rules). 

Request  for  comments.  Because  of  the 
above  comparisons,  EPA  has 
determined  that  for  some  constituents, 
because  the  HWIR-media  methodology 
was  more  conservative  than  the  HWIR- 
waste  methodology,  that  conservatism 
outweighed  the  fact  that  the  HWIR- 
media  risk  target  (10  ~'  for  limited 
pathways)  was  less  conservative  than 
the  HWIR-waste  risk  target  (IQ-''  for 
multiple  pathways).  Therefore  some  of 
the  HWIR-waste  exit  levels,  which  were 


"If  the  HWIR-media  proposed  Bright  Line 
concentrations  were  updated  to  reflect  current 
updated  risk  information,  as  discussed  above,  two 
of  these  36  constituents  would  have  higher  HWIR- 
media  Bright  Line  concentrations  than  HWIR-waste 
exit  levels. 


intended  to  be  more  conservative 
overall  than  the  HWIR-media  Bright 
Line,  are  set  at  higher  concentrations. 
As  described  above.  EPA  recognizes  that 
these  discrepancies  must  be  resolved 
before  promulgation  of  the  two 
proposed  rules.  For  further  detail  on  the 
methodologies  used  to  develop  the 
HWIR-media  Bright  Line,  Soil  Screening 
Levels  and  the  HWIR-waste  exit  levels, 
see  the  docket  for  the  two  proposed 
HWIR  rules.  EPA  requests  comments  on 
how  to  resolve  these  issues. 

B.  Other  Requirements  Applicable  to 
Management  of  Hazardous 
Contaminated  Media 

1.  Applicability  of  Other 
Requirements — §  269.10 

The  purpose  of  today's  proposed  rule 
would  be  to  modify  the  identification, 
permitting,  management,  treatment,  and 
disposal  requirements  for  contaminated 
media.  It  is  not  intended  to  replace  the 
entire  scope  of  Subtitle  C  requirements 
as  they  relate  to  media.  For  that  reason, 
many  existing  Subtitle  C  requirements 
would  continue  to  apply  to  remedial 
actions  conducted  in  accordance  with 
this  Part.  Specifically,  40  CFR  Parts 
262-267  and  270  would  continue  to 
apply  when  complying  with  this  Part, 
except  as  specifically  replaced  by  the 
provisions  of  this  Part.  In  addition, 
when  treating  media  subject  lo  LDRs 
according  to  the  treatment  standards  in 
§  269.30,  the  following  provisions  of 
Part  268  would  continue  to  apply' 
§§268.2-268.7  (definitions,  dilution 
prohibition,  surface  impoundment 
treatment  variance,  case-by-case 
extensions,  no  migration  petitions,  and 
waste  analysis  and  recordkeeping), 
§  268.44  (treatment  variances),  and 
§  268.50  (prohibition  on  storage).  Again, 
the  Agency  does  not  intend  to  recreate 
all  of  the  Subtitle  C  requirements,  but  in 
this  case  only  replace  certain 
requirements  themselves  as  they  relate 
to  hazardous  contaminated  media. 

2.  Intentional  Contamination  of  Media 
Prohibited— §269.11 

EPA  recognizes  that  promulgation  of 
standards  for  hazardous  contaminated 
media  that  are  less  onerous  than  the 
requirements  for  hazardous  waste  may 
create  incentives  for  mixing  waste  with 
soil  or  other  media  to  render  the  waste 
subject  to  these  provisions.  The  Agency 
expressly  proposes  to  prohibit  this 
behavior  (§269.11). 

EPA  recognizes,  however,  that 
sometimes  it  is  necessarjUo  have  some 
mixing  of  contaminated  media  for 
technical  purposes  to  facilitate  cleanup. 
That  mixing  is  not  the  prohibited 
mixing  referred  to  here.  This  prohibition 


sp>ecificall>  includes  the  intent  to  avoid 
regulation.  If  the  intent  of  the  mixing  is 
to  better  comply  with  the  regulations 
that  would  apply  lo  the  wastes  prior  to 
mixing,  then  it  would  not  be  prohibited 
under  this  clause.  The  Agency  requests 
comments  on  whether  further 
safeguards,  in  addition  to  this  proposed 
provision  and  the  civil  and  criminal 
enforcement  authorities  of  RCRA,  are 
needed  to  ensure  that  no  attempts  are 
made  to  mix  wastes  with  media  to  take 
advantage  of  the  reduced  requirements 
of  the  proposed  HWIR-media  rule. 

3.  Interstate  Movement  of  Contaminated 
Media— §269.12 

EPA  recognizes  that  media  that  would 
be  exempted  under  today's  rule,  but  that 
previously  would  have  been  managed  as 
hazardous  wastes,  would  be  transported 
10  and  through  States  that  were  not  the 
overseeing  agency  for  the  remedial 
action  that  generated  those  media. 
Therefore,  the  Agency  designed  the 
interstate  movement  requirements  of 
proposed  §  269.12  to  ensure  that 
receiving  (consignment)  States — or 
States  through  which  media  would 
travel — could  approve  the  designation 
that  the  media  is  not  hazardous  before 
they  accepted  the  media  for  transport  or 
disposal. 

"The  default  in  these  requirements  is 
that  the  media  must  be  managed  as 
Subtitle  C  waste  in  the  receiving  or 
transporting  State  if  the  receiving  or 
transporting  State  has  not  been  notified 
of  the  designation  as  non-hazardous,  or 
if  the  receiving  or  transporting  State 
does  not  agree  with  the  determination. 
Receiving  and  transporting  States  would 
also  have  to  be  authorized  for  this  Part 
in  order  to  approve  these  decisions  in 
their  States.  If  a  receiving  or 
transporting  State  agrees  to  the 
redesignation.  then  the  media  ma\  be 
managed  as  non-hazardous 

EPA  requests  comments  on  these 
interstate  movement  requirements, 
specifically  on  any  implementation 
concerns  with  this  approach,  and  any 
suggestions  to  ease  implementation. 
Several  jxeople  have  expressed  concern 
about  notif\'ing  the  States  through 
which  the  media  would  be  transported, 
but  not  ultimately  disposed.  The 
Agency  believes  that  it  may  be 
appropriate  to  limit  notification 
requirements  to  the  States  ultimately 
receiving  the  media.  EPA  also  feels  that 
it  would  be  necessary  to  Hmit  the 
designation  of  media  as  non-hazardous 
only  to  States  that  are  authorized  for 
this  Part.  The  Agency  belie\es  that  this 
would  be  necessary  be<:ause  the 
authority  to  make  these  contained-in 
decisions  is  an  integral  element  for 
authorization  for  this  Part.  EP.^  believes 
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that  it  may  be  appropriate  to  allow 
States  not  authorized  for  this  Part  to 
simply  approve  another  authorized 
States"  decision  that  the  media  are  not 
hazardous.  The  Agency  requests 
comments  on  these  issues. 

C.  Treatment  Requirements 

1.  Overview  of  the  Land  Disposal 
Restrictions 

The  Hazardous  and  Solid  Waste 
Amendments  (HSVVA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
enacted  on  November  8.  1984,  largely 
prohibit  land  disposal  of  hazardous 
wastes."  Once  a  hazardous  waste  is 
prohibited  from  land  disposal,  the 
statute  provides  only  two  options; 
comply  with  a  specified  treatment 
standard  prior  to  land  disposal,  or 
dispose  of  the  waste  in  a  unit  that  has 
been  found  to  satisfy  the  statutory  no 
migration  test  (referred  to  as  a  "no 
migration"  imil)  (RCRA  section 
3004(m)).  Storage  of  waste  prohibited 
from  land  disposal  is  also  prohibited, 
unless  the  storage  is  solely  for  the 
purpose  of  accumulating  the  quantities 
of  hazardous  waste  that  are  necessary  to 
facilitate  proper  recovery,  treatment,  or 
disposal  (RCRA  section  '3004(1)).  For 
purposes  of  the  land  disposal 
restrictions,  land  disposal  includes  any 
placement  of  hazardous  waste  into  a 
landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  formation,  salt  bed 
formation,  or  underground  mine  or  cave 
(hereafter  referred  to  as  "placempnt") 
(RCR-A  section  3004(k)). 

Not  all  "management  of  hazardous 
waste  constitutes  placement  for 
purposes  of  the  l.DRs.  EPA  has 
interpreted  "placement"  to  include 
putting  hazardous  waste  into  a  land- 
based,  moving  hazardous  waste  from 
one  land-based  unit  to  another,  and 
removing  hazardous  waste  from  the 
land,  managing  it  in  a  separate  unit,  and 
re-placing  it  in  the  same  (or  a  different) 
land-based.  Fldcement  does  not  occur 
when  waste  is  consolidated  w  ithin  a 
land-ba.sed  unit,  when  it  is  treated  in 
situ,  or  when  it  is  left  in  place  (e.g.. 
capped).  (See  5,5  FR  8666,  8758-8760. 
(March  8.  n^O)  and  •Ueterniining 
When  Land  Disposal  Restrictions  (LDRs) 
Are  Applicable  to  CERCLA  Response 
Actions."  EPA,  OSWER  Directive 
9347.3-05FS,  (July  1989)). 


"  The  LUR  requiremenl.s  are  not  cleanup 
requirement.  lHK  treatmenl  Mandards  dci  not 
trigger  removal,  exhumation,  or  other  manasemen' 
of  contaminated  environmental  nipiiia;  however. 
Other  applicable  requirement."!,  such  a.s  Slate  or 
Federal  cleanup  requirements.  rouUI  •rigger  such 
action<  which,  in  turn,  could  trigger  I  OR 
requirements. 


Congress  directed  EPA  to  establish 
treatment  standards  for  all  hazardous 
wastes  restricted  from  land  disposal  at 
the  same  time  as  the  land  disposal 
prohibitions  take  effect.  According  to 
the  statute,  treatment  standards 
established  by  EPA  must  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-  and  long- 
term  threats  to  human  health  and  the 
environment  are  minimized  (RCRA 
section  3004(m)(l)).  In  Hazardous 
Waste  Treatment  Council  v.  EPA.  886 
F.2d  355  (DC.  Dir.  1989).  Cert.  Denied 
111  S.Ct  139  (1990).  the  court  held  that 
section  3004(m)  allows  both  technology- 
and  risk-based  treatment  standards, 
provided  that  technology-based 
standards  are  not  established  "beyond 
the  point  at  which  there  is  not  a  'threat' 
to  human  health  or  the  environment." 
id.  at  362  (i.e..  beyond  the  point  at 
which  threats  to  human  health  and  the 
environment  are  minimized)  (59  FR 
47980.  47986,  September  19,  1994). 
Hazardous  wastes  that  have  been  treated 
to  meet  the  applicable  treatment 
standard  may  be  land  disposed  in  land 
disposal  facilities  that  meet  the 
requirements  of  RCRA  Subtitle  C  (RCRA 
section  3004(m)(2)). 

Congress  established  a  schedule  for 
promulgation  of  land  disposal 
restrictions  and  treatment  standards  for 
all  hazardous  wastes  listed  and 
identified  as  of  November  8,  1984  (the 
effective  date  of  the  HSWA 
amendments)  so  that  treatment 
standards  would  be  in  effect,  and  land 
disposal  of  all  hazardous  waste  that  did 
not  comply  with  the  standards  would  be 
prohibited,  by  May  8.  1990  (RCRA 
section  3004(g)).  For  some  classes  of 
hazardous  wastes,  Congress  established 
separate  schedules:  for  certain 
hazardous  wastes  identified  by  the  Slate 
of  California  ("California  List"), 
Congress  dire<;ted  EPA  to  establish 
treatment  standards  and  prohibit  land 
disposal  by  July  8.  1987;  for  hazardous 
wastes  containing  solvents  and  dioxins. 
Congress  directed  the  Agency  to 
establish  treatment  standards  and 
prohibit  land  disposal  by  November  8, 
1986.  {RCR.A  sections  3d04(d)  and  (e)). 
For  wastes  listed  or  identified  as 
hazardous  after  the  HSWA  amendments 
(referred  to  as  "newly  identified 
wastes"),  EPA  must  establish  treatment 
standards  and  land  disposal 
prohibitions  within  six  months  of  the 
effective  date  of  the  listing  or 
identification  (RCRA  section  3004(g)(4)) 
Under  current  regulations, 
environmental  media  containing 
hazardous  waste  are  prohibited  from 


land  disposal  unless  they  are  treated  to 
meet  the  treatment  standards 
promulgated  for  the  original  hazardous 
waste  in  question  (i.e.,  the  same 
treatment  standard  the  contaminating 
hazardous  waste  would  have  to  meet  if 
it  were  newly  generated).  (See  58  FR 
48092,  48123,  (September  14.  1993)). 

The  land  disposal  restrigtions 
generally  attach  to  hazardous  wastes,  or 
environmental  media  containing 
hazardous  wastes,  when  they  are  first 
generated.  Once  these  restrii  lions 
attach,  the  standards  promulgated 
pursuant  to  section  3004(m)  must  be 
met  before  the  wastes  (or  environmental 
media  containing  the  wastes)  can  be 
placed  into  any  land  disposal  unit  other 
than  a  no  migration  unit.  In  cases 
involving  characteristic  wastes,  the  D.C. 
Circuit  held  that  even  elimination  of  the 
property  that  caused  EPA  to  identify 
wastes  as  hazardous  in  the  first  instance 
(e.g.,  treating  characteristic  wastes  so 
they  no  longer  exhibit  a  hazardous 
characteristic)  does  not  automatically 
eliminate  the  duty  to  achieve 
compliance  with  the  land  disposal 
treatment  standards.  [Chemical  Waste 
Sfanagement  v.  U.S.  EPA.  976  F.2d  2,22 
(D.C.  Dir,  1992),  cert,  denied.  113  S.Ct 
1961  (1993).)  The  Agency  has  examined 
the  logic  of  the  Chemical  Waste  decision 
and  concluded  that  the  same  logic  could 
arguably  be  applied  in  the  remediation 
context;  i.e.,  a  determination  that 
environmental  media  once  subject  to 
LDR  standards  no  longer  contain 
hazardous  wastes  may  not  automatically 
eliminate  LDR  requirements.  While  the 
Chemical  Waste  court  did  not 
specifically  address  the  remediation 
context,  the  Agency  believes  it  may  be 
prudent  to  follow  the  logic  the  court 
applied  to  characteristic  wastes,  and  has 
developed  today's  proposal  accordingly. 

It  is  important  to  note  that  the  land 
disposal  restrictions  apply  only  to 
hazardous  (or,  in  some  cases,  formerly 
hazardous)  wastes  and  only  to 
placement  of  hazardous  wastes  after  the 
effective  date  of  the  applicable  land 
disposal  prohibition — generally  May  8. 
1990  for  wastes  listed  or  identified  at 
the  time  of  the  1984  amendments,  or  six 
months  after  the  effective  date  of  the 
listing  or  identification  for  newly 
identified  wastes. ""In  other  words,  the 
duty  to  comply  with  LDRs  has  already 
attached  to  hazardous  wa.stes  land 
disposed  ("placed")  after  the  applicable 
effective  dates,  but  not  to  hazardous 
wastes  disposed  prior  to  the  applicable 
effective  dates.  Accordingly,  hazardous 


"■A  detailed  listing  of  when  the  land  disposal 
prohibitions  took  cffeC  for  individual  hazardous 
wastes  can  be  found  in  40  CFR  Pari  268i  Appendix 
VII. 
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wastes  disposed  prior  to  the  effective 
date  of  the  applicable  prohibition  only 
become  subject  to  the  LDRs  if  they  are 
removed  from  the  land  and  placed  into 
a  land  disposal  unit  after  the  effective 
date  of  the  applicable  prohibition.  (See 
53  FR  31138,  31148,  (August  17, 1988) 
and  Chemical  Waste  Management  v.  US 
EPA.  86  9  F.2d  1526, 1536  (DC.  Cir. 
1989)),  "treatment  or  disposal  of 
[hazardous  waste)  will  be  subject  to  the 
(LDR)  regulation  only  if  that  treatment 
or  disposal  occurs  after  the 
promulgation  of  applicable  treatment 
standards.")  Similarly,  environmental 
media  contaminated  by  hazardous 
wastes  placed  before  the  effective  dates 
of  the  applicable  land  disposal 
restrictions  does  not  become  subject  to 
the  LDRs  unless  they  are  removed  from 
the  land  and  placed  into  a  land  disposal 
unit  after  the  effective  dates  of  the 
applicable  restrictions. 

The  land  disposal  restrictions  do  not 
attach  to  environmental  media 
contaminated  by  hazardous  wastes 
when  the  wastes  were  placed  before  the 
effective  dates  of  the  applicable  land 
disposal  prohibitions.  If  these  media  are 
determined  not  to  contain  hazardous 
wastes  before  they  are  removed  from  the 
land,  then  they  can  be  managed  as  non- 
hazardous  contaminated  media  and 
they're  not  subject  to  land  disposal 
restrictions.  For  example,  soil 
contaminated  by  acetone  land  disposed 
("placed")  in  1986  (prior  to  the  effective 
date  of  the  land  disposal  prohibition  for 
acetone)  and.  while  still  in  the  land, 
determined  not  to  contain  hazardous 
waste,  is  not  subject  to  the  land  disposal 
restrictions.'"' This  is  consistent  with  the 
Agency's  approach  in  the  HWIR-waste 
rule,  where  it  indicates  that  LDRs  do  not 
attach  to  wastes  that  are  not  hazardous 
at  the  time  they  are  first  generated  (60 
FR  66344,  December  21.  1995). 

Since  application  of  the  land  disposal 
restrictions  is  limited,  in  order  to 
determine  if  a  given  environmental 
medium  must  comply  with  LDRs  one 
must  know  the  origin  of  the  material 
contaminating  the  medium  (i.e., 
hazardous  waste  or  not  hazardous 
waste),  the  date(s)  the  material  was 
placed  (i.e.,  before  or  after  the  effective 
date  of  the  applicable  land  disposal 
prohibition),  and  whether  or  not  the 
medium  still  contains  hazardous  waste 
(i.e..  contained-in  decision  or  not). 


''Similarly,  soil  contaminated  by  acetone  placed 
in  a  solid  waste  management  unit  in  1986.  but 
leaked  into  'he  soil  at  some  point  after  1986,  is  no< 
subiec  to  the  land  disposal  restrictions  provided 
mat.  while  the  soil  is  stil!  in  'he  land,  the  Ilirecior 
determines  it  doestiot  contain  hazaruous  wv.stes. 
LDRs  would  not  attach  because,  in  'his  rase,  it  is 
the  initial  placement  of  hazardous  waste  that 
determines  whether  there  is  a  duty  -o  comi'ly  with 
LDRs 


Facility  owner/operators  should  make 
a  good  faith  effort  to  determine  whether 
media  were  contaminated  by  hazardous 
wastes  and  ascertain  the  dates  of 
placement.  The  Agency  believes  that  by 
using  available  site-  arid  waste-si>ecific 
information  such  as  manifests, 
vouchers,  bills  of  lading,  sales  and 
inventory  records,  storage  records, 
sampling  and  analysis  reports,  accident 
reports,  site  investigation  reports,  spill 
reports,  inspection  reports  and  logs,  and 
enforcement  orders  and  permits,  facility 
owner/operators  would  typically  be  able 
to  make  these  determinations.  However, 
as  discussed  earlier  in  the  preamble  of 
today's  proposal,  if  information  is  not 
available  or  inconclusive,  facility 
owner/operators  may  generally  assume 
that  the  material  contaminating  the 
media  were  not  hazardous  wastes. 
Similarly,  if  environmental  media  were 
determined  to  be  contaminated  by 
hazardous  waste,  but  if  information  on 
the  dates  of  placement  is  unavailable  or 
inconclusive,  facility  owner/operators 
may,  in  most  cases  assume  the  wastes 
were  placed  before  the  effective  date. 

The  Agency  believes  that,  in  general, 
it  is  reasonable  to  assume  that 
environmental  media  do  not  contain 
hazardous  wastes  placed  after  the 
effective  dates  of  the  applicable  land 
disposal  prohibitions  when  information 
on  the  dates  of  placement  is  unavailable 
or  inconclusive,  in  part,  because  current 
regulations,  in  effect  since  the  early 
1980s,  require  generators  of  hazardous 
waste  to  keep  detailed  records  of  the 
amounts  of  hazardous  waste  they 
generate.  These  records  document 
whether  the  waste  meets  land  disposal 
treatment  standards  and  list  the  dates 
and  locations  of  the  waste's  ultimate 
disposition.  With  these  records,  the 
Agency  should  be  able  to  determine  if 
environmental  media  were 
contaminated  by  hazardous  wastes  and 
if  they  would  be  subject  to  the  land 
disposal  restrictions. 

In  addition.  EPA  believes  that  the 
majority  of  environmental  media 
contaminated  by  hazardous  wastes  were 
f.ontaminated  prior  to  the  effective  dates 
of  the  applicable  land  disposal 
restrictions.  Generally,  the 
contamination  of  environmental  media 
by  hazardous  w  aste  after  the  effective 
date  of  the  applicable  land  disposal 
restriction  would  involve  a  violation  of 
the  LDRs,  subject  to  substantial  fines 
and  penalties,  including  criminal 
sanctions.  The  common  exception 
would  be  one-time  spills  of  hazardous 
waste  or  hazardous  materials.  In  these 
cases,  the  Ageni.v  believes  that, 
typii.ally,  independent  reporting  and 
re<;ord  keeping  requirements  (e.g.. 
CERCLA  sections  102  and  103  reporting 


requirements  or  state  spill  reporting 
requirements)  coupled  with  ordinar> 
"good  housekeeping  '  procedures  result 
in  records  that  will  allow  the  Agency  to 
determine  the  nature  of  the  spilled 
material,  and  the  date  (or  a  close 
approximation  of  the  date)  of  the  spill 
The  Agency  requests  comments  on  this 
approach  and  on  any  other  assumptions, 
records,  or  standards  of  evaluation  that 
would  ensure  that  facility  owner/ 
operators  would  identify  any 
contaminated  media  subject  to  land 
disposal  restrictions  properly  and 
completely. 

Information  on  contained-in  decisions 
should  be  immediately  available  since, 
generally,  these  determinations  are 
made  bv  a  regulatory  agency  on  a  site- 
specific  basis  and  careful  records  are 
kept. 
2.  Treatment  Requirements — §  269.30 

a.  Approach  to  treatment 
requir^ents  and  recommendations  of 
the  FACA  Committee  RCRA  section 
3004(m)  requires  that  treatment 
standards  for  wastes  restricted  from 
land  disposal.  "•   •   *  specif>-  those 
levels  or  methods  of  treatment,  if  any. 
which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized."  A  recurring  debate 
through  EPA's  development  of  the  land 
disposal  restriction  program  has  been 
whether  treatment  standards  should  be 
technology -based  (i.e..  ba.sed  on 
performarice  of  a  treatment  technology) 
or  risk-based  (i.e..  ba.sed  on  assessment 
of  risks  to  human  health  and  the 
environment  that  are  posed  by  the 
wastes)  The  Agency  believes  that  both 
approaches  are'aliowed  It  has  long  been 
recognized  that  Congress  did  not 
directly  address  the  quest. ons  of  how  to 
set  treatment  standards  in  the  language 
of  seciion  3004(m).'"  In  addition. 
Congress  did  not  spec  ifically  address 
whether  the  LDR  treatment  standards 
for  newly  generated  wastes  and 
remediation  wastes  must  be  identical: 
the  structure  of  RCR.^s  LDR  pro\  isions 
suggests  that  Congress  believed  th.Tl 
remediation  waste  ma\  merit  spevnal 
consideration.  (See.  RCRA  sections 
3004(dll3)  and  3004ie)(3).  which 


iiSpp  e  fc    51  KK  V^h'Z  4n«i"8  INovemb*'."  " 
'I'ifif  HozgHgw '•\tstcTrf\jtment  Council  \    VS 
EPA  B86  K  2d  355.  3M-3  DC  Cir  19691;  55  FR 
6640  b'--41  (Febru.irv  26  199n\  The  iesislative 
hiSlnrv  oi  section  3004;ml  :s  likewise  ■nconclu«ive 
See  discussion  of  the  les^siative  history  at  5*^  KR 
6640.  664 --6642  (February  26.  lQ90)"lgh  a 
minimum  the  ilegisUtive  "nslorv  showsl  thai 
Congress  did  "ct  provide  c'ear  guidance  on  the 
meaning  of 'minimiw  threats'." 
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provided  a  separ.ite  schedule  for 
establishing  LDR  prohibitions  and 
treatment  standards  for  most 
remediation  wastes) 

EFA  s  preference  would  be  to 
establish  generic  nationwide  risk-based 
treatment  standards  that  represent 
minimized  threats  to  human  health  and 
the  environment  in  the  short-  and  long- 
term.  However,  the  difficulties  involved- 
in  establishing  risk-bosed  standards  for 
contaminated  media  on  a  generic 
nationwide  basis  are  fonnidable  '•',  due, 
in  large  part,  to  the  wide  variety  of  site- 
specific  physical  and  chemical 
compositions  encountered  during 
cleanups  in  the  field.  In  the  absence  of 
the  information  necessary  to  develop 
generic,  risk-based  standards  for 
contaminated  media,  the  Agency  is 
proposing  generic  standards  using  a 
technology-based  approach  and.  for 
lower-risk  media  subject  to  the  LDRs. 
provisions  for  site-specific,  risk-based 
minimize  threat  determinations,  (^ee 
discussion  of  Media  Treatment 
Variances,  below). 

Te'hnoiogy -based  standards  achieve 
the  objective  of  minimizing  threats  by 
eliminating  as  much  of  the  uncertainty 
associated  with  disposal  of  hazardous 
waste  as  possible.  For  this  reason, 
technology-based  standards  were 
upheld  as  legally  permissible  so  long  as 
they  are  not  established  'beyond  the 
point  at  which  there  is  not  a  "threat  "  to 
human  health  or  the  environment." 
(See.  Hazardous  Waste  Treatment 
Council  V.  EPA,  886  F.2d  355.  361-64 
(DC.  Cir.  1989).f  ert.  denied  111  S.Cl. 
139  (1990),  page  362.  see  also  (55  FK 
6640.  6642,  February  26,  1990)). 

Today's  proposed  regulations  would 
modify  the  land  disposal  restriction 
treatment  standards  for  contaminated 
media  so  that  they  reflect  appropriate 
treatment  technologies  and  strategies  for 
environmental  media,  and  the  site- 
specific  nature  of  cleanup  activities 
more  accurately.  When  non-hazardous 
contaminated  media  is  still  subject  to 
LDRs  (e.g..  because  hazardous  wastes 
contaminating  the  media  were  land 
disposed  ("placed")  after  the  effective 
date  of  the  applicable  LDR  prohibition, 
or  because  the  media  were  determined 


'''The  ,^gency  has  proposed  a  rule  thai  would 
define  hazardous  constituent  concentrations  below 
which  certain  wastes  will  no  longer  be  listed  or 
identified  as  "hazardous  '  .indr  r  RCRA  Subtitle  C 
(60  FR  G6344-469  (Decemb.:r  2 1 .  1995)).  In  some 
instances,  these  concentration.s  may  also  serve  as 
rislt-based  LDR  treatment  stdi.dards  The  Agency 
can  .«et  risk-based  IX)R  tre,itmenl  standards  for 
certain  as-generated  hazardous  wastes  (and  not  for 
hazardous  contaminated  environmental  media) 
becaute  the  Agency  has  significantlv  more 
informalion  on  as-generated  wa6tes  streams  and  as- 
generated  waste  streams  are  ivpicallv  more 
homogeneous  that  contaiiiinated  environmental 
media  waste  streams. 


to  Still  contain  hazardous  wastes  when 
removed  from  the  land),  today'sproposal 
would  establish,  as  a  policy  mptter,  a 
presumption  for  site-specific  LDR 
treatment  .variances.  This  approach  is 
consistent  with  the  recommendations  of 
the  FACA  Committee,  which  agreed  that 
the  land  disposal  treatment  standards 
for  "as-generated"  wastes  are  not 
generally  appropriate  for  contaminated 
environmental  media,  and  that  higher- 
risk  media  should  be  subject  to  generic 
national  standards  while  requirements 
for  lower-risk  media  should  be 
determined  on  a  site-specific  basis  in 
the  context  of  agency-overseen 
cleanups. 

b.  Proposed  treatment  standards  for 
contaminated  media  (1)  Applicability. 
Hazardous  contaminated  media  are 
environmental  media  that  contain 
hazardous  waste  or  that  exhibit  a 
hazardous  riiaracteristic  and  have  not 
been  determined,  pursuant  to  §  269.4.  to 
no  longer  contain  hazardous  wastes. 
Non-hazardous  contaminated  media  are 
environmental  media  that  have  been 
determined,  pursuant  to  §  269.4.  not  to 
contain  hazardous  wastes.  Media 
contaminated  by  hazardous  wastes 
placed  after  the  effective  date  of  the 
applicable  land  disposal  prohibition 
must  be  treated  to  meet  LDR  treatment 
standards  before  it  is  placed  into  a  land 
disposal  unit.  In  this  case,  the  land 
disposal  restrictions  attach  because 
hazardous  waste  was  originally  land 
disposed — placed — after  the  effective 
date  of  the  applicable  land  disposal 
prohibition  and  the  standards  of  section 
3004(m)  were  never  met.  Likewise, 
hazardous  contaminated  media  removed 
from  the  land  after  the  effective  date  of 
the  applicable  land  disposal  restriction 
and  placed  into  a  land  disposal  unit, 
must  be  treated  to  meet  LDR  treatment 
standards.  The  land  disposal  restrictions 
attach  in  this  case  because,  although  the 
hazardous  waste  was  not  restricted  from 
land  disposal  when  first  disposed,  it  has 
subsequently  been  prohibited  from  land 
disposal  and.  therefore,  if  removed  from 
the  land  after  the  effective  date  of  the 
applicable  prohibition,  cannot  be  placed 
into  a  land  disposal  unit  until  it  meets 
the  standards  of  RCRA  section  3004(m). 
As  discussed  earlier  in  today's 
preamble,  once  the  land  disposal 
restrictions  attach,  the  standards  of 
section  3004(m)  must  be  met  before  the 
wastes  (or  environmental  media)  may  be 
placed  into  any  land  disposal  unit  other 
than  a  no  migration  unit,  elimination  of 
the  property  thafcause  the  waste  to  be 
hazardous  (e.g..  deciding,  pursuant  to 
§  269.4.  that  a  given  environmental 
medium  no  longer  contains  hazardous 
waste)  does  not  automatically  mean  the 


wastes  have  complied  with  RCRA 
section  3004 (m).'" 

(2)  Today's  proposal.  In  today's 
proposed  rule,  EPA  would.  (1)  establish 
genetic,  technology-based  treatment 
standards  for  higher-risk  contaminated 
media  subject  to  the  LDRs  (i.e.. 
hazardous  contaminated  media)  and,  (2) 
for  lower-risk  contaminated  media 
subject  to  the  LDRs  (i.e.,  non-hazardous 
contaminated  media),  establish,  as  a 
policy  matter,  a  presumption  for  site- 
specific  LDR  treatment  variances.  The 
treatment  standards  proposed  today 
would  only  apply  when  media  subject 
to  the  LDRs  are  managed  under  a  RMP. 
For  hazardous  contaminated  media 
other  than  soils  (e.g.,  groundwater  and 
sediments),  the  proposed  rule  would 
require  treatment  to  meet  the  LDR 
treatment  standards  applicable  to  the 
hazardous  wastes  contained  in  the 
media.  (See  §  269.30(f)).  For  example, 
ground  water  contaminated  with  a 
commercial  chemical  product  such  as 
acetone  (hazardous  waste  number  U002) 
would  have  to  be  treated  to  the 
standards  specified  in  Part  268  for 
acetone. 

For  hazardous  contaminated  soils,  the 
proposed  rule  would  establish 
alternative  soil-specific  LDR  standards. 
Proposed  §  269.30(e)  would  require  that, 
generally,  soils  be  treated  so  that  the 
concentrations  of  constituents  subject  to 
treatment  are  reduced  by  90  percent 
with  treatment  capped  at  10  times  the 
Universal  Treatment  Standard.  If 
treatment  of  a  given  constituent  to  meet 
the  90  percent  reduction  standard 
would  result  in  reducing  constituent 
concentrations  to  less  than  10  times  the 
UTS.  treatment  beyond  10  times  the 
UTS  would  not  be  required.  For  non- 
metal  contaminants,  total 
concentrations  of  constituents  subject  to 
treatment  would  have  to  be  reduced  by 
at  least  90  percent  from  their  initial 
concentrations  (or  10  times  the 
Universal  Treatment  Standard, 
whichever  is  higher).  For  metal 
contaminants,  the  90  percent  standard 
would  apply  either  to  the  total 
concentrations  of  metals  (for  treatment 
technologies  that  remove  metal 
contaminants),  or  to  the  concentrations 
of  the  metals  in  leachate  as  measured 
using  the  TCLP  (for  solidification-type 
treatment  technologies).  In  addition  to 


"'  Of  course,  if  the  environmental  media  is 
determined  not  to  contain  hazardous  wastes  before 
it  is  removed  from  the  land,  the  land  disposal 
restrictions  and  duty  to  comply  with  RCRA  section 
3004(m)  do  no  attach,  because  no  placement  of 
hazardous  waste  will  occur  after  the  effective  date 
of  the  applicable  land  disposal  prohibition.  In 
addition,  if  contaminated  environmental  media  are 
determined  not  to  contain  solid  or  hazardous  waste 
(i  e..  it's  just  media)  it  would  not  be  subject  to  any 
RCRA  Subtitle  C  sUndard.  including  LDRs. 
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treating  for  constituents  subject  to 
treatment,  for  soil  that  is  hazardous 
because  it  exhibits  the  characteristics  of 
ignitability,  corrosivity.  or  reactivity,  the 
.'\gency  proposes  to  require  treatment 
until  the  soil  no  longer  exhibits  the 
characteristic. 

(3)  Justification  for  soil-specific  LDRs. 
EPA  believes  that  it  is  appropriate  to  set 
soil-specific  LDR  standards  because  the 
soil  matrix  often  poses  distinct 
treatment  issues.  Specifically,  the  Part 
268  Universal  Treatment  Standards  that 
would  otherwise  apply  to  soil  subject  to 
the  LDRs  are  based,  in  large  part,  on 
incineration  for  organics  and  high 
temperature  metal  recovery  (HTMR)  for 
metals.  Although  incineration  and 
HTMR  are  highly  effective  technologies, 
their  selection  was  based  on  treatment 
of  concentrated,  as-generated  hazardous 
wastes,  and  they  are  not  generally 
appropriate  for  the  large  volumes  of  low 
and  moderately  contaminated  soil 
typically  encountered  during  site 
remediation.  Thus,  the  Agency  believes 
that  technology-based  standards  for 
contaminated  soil  should  not  rely 
exclusively  on  incineration  or  HTMR 
and  that,  in  many  cases,  innovative  (i.e.. 
non-combustion)  technologies  will  be 
more  appropriate  (See  55  FR  8666, 
8760-8761.  (March  8. 1990)  and  58  FR 
48092,  48125.  (September  14,  1993)). 
While  the  Agency  believes  that  soil  is. 
in  most  cases,  most  appropriately 
treated  using  non-combustion 
technologies,  data  gathered  for  the 
Phase  II  Soil  proposal  do  not 
demonstrate  conclusively  that  the 
Universal  Treatment  Standards  can  be 
met  using  technologies  other  than 
combustion;  therefore.  EPA  is  proposing 
the  alternative  soil  treatment  standards 
discussed  today  at  levels  somewhat 
above  UTS  levels. 

(4)  Application  of  soil-specific  LDRs 
to  other  media.  EPA  considered 
applying  the  alternative  90%  or  10 
times  the  UTS  treatment  standard  to 
hazardous  contaminated  media  other 
than  soils,  but  decided  not  to  because 
there  is  little  information  available  to 
the  Agency  to  indicate  that  the  LDR 
treatment  standards  that  currently  apply 
to  these  other  media  are  inappropriate, 
or  otherwise  pose  the  same  type  of 
technical  challenges  as  they  do  for  soils. 
In  individual  cases  where  the  existing 
UTS  standards  is  inappropriate,  the 
Director  would  be  able  to  use  the 
proposed  Media  Treatment  Variance 
procedures  outlined  below  to  set 
alternative  LDR  treatment  standards  for 
these  other  media. 

(5j  Request  for  comments.  EPA 
requests  comments  and  data  on  the  LDR 
treatment  standards  that  would  be 
established  by  today  s  proposed 


regulations.  The  Agency  is  especially 
interested  in  comments  which 
document  that  the  current  LDR 
treatment  standards  are  appropriate  or 
inappropriate  for  hazardous 
contaminated  media  other  than  soils 
(e.g.,  groundwater,  sediments),  or  are 
otherwise  compatible  or  incompatible 
with  the  remediation  context.  The 
Agency  is  also  interested  in  comments 
which  document  v\'hether  the  proposed 
LDR  treatment  standards  for 
contaminated  soils  are  achievable  using 
technologies  appropriate  at  remediation 

sites. 

c.  Detailed  analysis  of  proposed 
treatment  standards  for  hazardous 
contaminated  soils.  EPA  first  proposed 
LDR  treatment  standards  specific  to 
hazardous  contaminated  soil  in  the  LDR 
Phase  II  Rule  (58  FR  48092.  September 
14,  1993).  In  the  Phase  II  Rule.  EPA 
requested  comment  on  three  options  for 
soil  treatment  standards;  Option  1  was 
90%  treatment  provided  treatment 
achieved  concentrations  at  least  equal  to 
or  less  than  one  order  of  magnitude 
above  the  Universal  Treatment  Standard 
(90%  and  10  times  UTS);  Option  2  was 
treatment  to  one  order  of  magnitude 
above  the  Universal  Treatment  Standard 
(10  times  UTS);  and  Option  3  was  90% 
treatment  with  no  ceiling  value  (90%). 
Commenters  on  the  Phase  II  proposal 
stronglv  supported  the  10  times  UTS 
treatment  standard,-'  indicating  that 
they  thought  it  would  be  easy  to 
implement,  provide  for  appropriate 
levels  of  protection,  and  be  achievable 
using  a  range  of  treatment  technologies. 
Available  data  supports  the 
achievabilitv  of  the  10  times  UTS 
standard.  91%  of  the  data  pairs  in  EPA's 
Soil  Treatability  Database  were  treated 
to  10  times  UTS  using  non-combustion 
technologies  such  as  biological 
treatment,  thermal  desorption.  and 
dechlorination.  Commenters  also 
supported  various  combinations  of  the 
90%  reduction  and  10  times  UTS 
standards,  including  the  90^b  or  10 
times  LTS  approach  proposed  today. 

Ultimately.  EPA  has  chosen  to 
propose  the'approach  it  believes  will 
provide  the  most  flexibility  to 
overseeing  agencies  and  facility  owner/ 
operators.  Providing  for  flexibility  in  the 
management  requirements  for 
contaminated  media  is  one  of  EPA's 
goals  for  the  HWIR-media  rulemaking. 
While  EPA  agrees  with  some  of  the 
comments  on  the  Phase  II  proposal  and 
believes  that  many  facility  owner/ 


-'  Of  the  34  comments  received.  14  supported  10 
times  the  UTS;  6  supported  90%  and  10  limes  the 
LTTS;  4  supported  90%;  6  supported  other 
combinations  of  90%  and  10  times  the  UTS. 
including  the  combination  proposed  todav.  and  4 
supported  other  options 


operators  will  be  able  to  achieve  the  10 
times  LITS  treatment  standard  using 
non-combustion  soil  treatment 
technologies,  the  Agency  does  not  have 
information  to  show  that  10  times  UTS 
will  be  necessary  to  fulfill  the 
requirements  of  RCR.*i  section  3004(ml 
at  all  sites.  In  addition,  the  data  pairs  in 
EPA's  Soil  Treatment  Database  are 
primarily  from  bench  and  pilot  schedule 
studies  and  may  not  reflect  the 
"potentially  problematic  soil  matrices 
and  varying  contaminant  levels"  hkely 
to  be  encountered  in  the  field  (58  FR 
48092.  48124,  September  14.  1993) 
Finally,  the  FACA  committee  agreed  on 
a  90%  treatment  standard  for 
contaminated  media  with  constituent 
concentrations  above  Bright  Line 
concentrations  Therefore,  the  .Agency 
believes  it  is  appropriate  to  also  allow 
for  90%  reduction.  As  discussed  below , 
the  Agency  believes  compliance  with 
either  standard  fulfills  the  requirements 
of  RCRA  section  3004(m).  EPA  intends 
to  use  the  treatability  data  it  receives 
pursuant  to  the  requirements  in 
proposed  §  269.41(c)(9)  and  §  269  42(b) 
to  fill  in  gaps  in  the  data  on  which  the 
proposed  standards  are  based,  and 
intends  to  amend  the  standards  if 
appropriate. 

EPA  acknowledges  that  because  the 
90%  reduction  standard  does  not 
guarantee  any  particular  final 
constituent  concentrations,  it  may 
increase  the  chance,  in  individual  cases, 
that  soil  treatment  standards  will  not  be 
appropriate  to  the  site  or  might  not  meet 
the  statutory  standard  To  address  this 
concern,  the  .Agency  has  built  a  "safety 
net"  into  the  proposed  soil  treatment 
standards  in  today's  regulations.  b\ 
allowing  the  Director  to  specify  more 
stringent  soil  treatment  standards  that 
are  based  on  site-specific  factors  when 
he/she  finds  that  the  90%  or  10  times, 
the  LTS  treatment  standard  does  not 
"minimize  threats  "  (eg.,  where  initial 
concentrations  of  hazardous 
constituents  in  the  media  are 
abnormally  high).  (See  §  269.32.) 

In  developing  the  LDR  treatment 
standards  proposed  today  for  hazardous 
contaminated  soils  and  the  standards 
discussed  in  the  Phase  II  proposal  the 
Agency  did  not  use  its  normal  approach 
to  setting  technology-based  LDR 
standards.  In  setting  LDR  treatment 
standards,  the  Agency  generally 
examines  available  treatment  data  and 
sets  a  standard  based  on  the    best"  of 
the  demonstrated  available  technologies 
("BDAT").  The  Agency  typically  finds  a 
technology  to  be  "demonstrated"  when 
the  data  show  that  it  can  operate  at  the 
required  levels,  and  "available  "  when, 
among  other  things,  it  is  commercially 
available  and  provides  "substantia!" 
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treatment.  The  Agency's  selection  of  the 
"best"  of  these  tecJinoiogies  is  generally 
based  on  a  statistical  evaluation  of  the 
treatability  data.  (See  51  FR  40572. 
40588-^0593  (Nov.  7, 1986).)  Instead  of 
this  standard  approach,  the  Agency 
selected  options  that  could  be  achieved 
by  available  technologies  and  that 
would  result  in  the  "substantial!!" 
reductions  mandated  by  RCRA  section 
3004(m)  to  develop  the  standards    " 
proposed  today. 

The  Agency  oelieves  that  RCRA 
allows  this  alternative  approach  to 
implementing  section  3004(m). 
Specifically,  RCRA  §  3004(m)  does  not 
require  the  use  of  "BOAT"  to  implement 
a  technology-based  approach.  In  fact,  as 
the  D.C.  Circuit  has  specifically 
recognized,  section  3004(m)  need  not  be 
read  "as  mandating  the  use  of  the  best 
demonstrated  available  technologies 
(BOAT)  in  all  situations."  Chemical 
Waste  Management,  Inc.  v.  US  EPA,  976 
F.2d  2.  15  (D.C.  Cir.  1992).  Instead,  any 
substantial  treatment  method  that 
"minimizes"  threats  according  to  the 
statutory  objectives  is  permissible.  Id.^^ 
In  other  instances  the  Agency  chose  a 
BOAT  approach  because  it  believed  that 
applying  BOAT  standards  best  served 
the  Congressional  objectives  when  the 
LDR  requirements  for  as-generated 
wastes  were  enacted  (55  FR  6640-6643, 
February  26,  1990). 

The  policy  considerations  that  argue 
for  BDAT  as  the  basis  for  technology- 
based  standards  for  as-generated  wastes 
do  not,  however,  support  a  BDAT 
approach  in  the  remediation  context. 
EPA  has  long  maintained  that  setting 
BDAT  standards  for  newly  generated 
wastes  best  fulfilled  the  Congressional 
goal  of  reducing  the  amount  of  wastes 
ultimately  disposed  on  the  land  (55  FR 
6640,  6642.  February  26,  1990);  RCRA 
section  1003(6).  While  this  may  be  true 
for  newly  generated  waste  not  yet 
disposed,  such  standards  do  not  further 
this  goal  in  the  remediation  context.  As 
discussed  in  .section  (II)(A)  of  this 
preamble,  current  standards  can  create 
disincentives  to  excavation,  and  more 
protective  management  of  wastes 


"The  legislative  historv  of  section  30O4(m) 
supports  the  reading  that  the  legislative  preference 
expressed  for  "BDAT"  could  be  achieved  using 
something  less  than  only  the  "best"  technologies: 

The  requisite  levels  of  IsicI  methods  of  treatment 
established  by  the  Agency  should  be  the  best  that 
has  Isic]  been  demonstrated  to  be  achievable.  This 
does  not  require  a  BAT-type  process  as  under  the 
Clean  Air  or  Clean  Water  Acts  which  contemplates 
technology-forcing  standards.  The  intent  here  is  to 
require  utihzation  of  available  technology  in  lieu  of 
continued  land  disposal  without  prior  treatment  It 
IS  not  intended  that  every  waste  receive  repetitive 

or  ultimate  levels  oflsici  methods  of  treatment 

*   ■   * 

130  Cong.  Rec.  S.  9178  (daily  ed.  lulv  25,  1984) 
(statement  of  Sen.  Chaffee)  {emphasis  addedl. 


already  disposed  of  on  the  land,  because 
excavation  of  contaminated  media  for 
the  purposes  of  treatment  may  trigger 
LDRs.  Site  decision  makers  are  often 
faced  with  the  choice  of  either  capping 
or  treating  the  wastes  in  place  (to  avoid 
LDRs),  or  excavating  and  triggering  the 
costly  BDAT  treatment  standards.  This 
situation  creates  an  incentive  to  leave 
wastes  in  place,  a  result  obviously  not 
contemplated  by  Congress  in  enacting 
LDRs.  For  a  fuller  discussion  of  this 
issue,  see  54  FR  41566-41569,  (Oct.  10, 
1989).  EPA  has  justified  BDAT 
standards  based  in  part  on  the  fact  that 
imposing  them  would  create  an 
incentive  to  generate  less  of  the  affected 
waste  in  the  first  instance.  (See  Steel 
Manufacturers  Association  v.  EPA,  27 
F.3d  642,  649  (D.C.  Cir.  1994) 
(upholding  the  LDR  standard,  in  part, 
because  it  minimized  the  amount  of 
waste  that  would  be  generated)).  In  the 
remediation  context  the  waste  is  already 
in  existence,  therefore,  such  "waste 
minimization"  is  not  an  issue. 
Typically,  the  threats  to  human  health 
and  the  environment  that  the  land 
disposal  restrictions  were  intended  to 
address  are  better  controlled  through 
excavation  and  management  of  remedial 
wastes  and  such  action  should  therefore 
be  encouraged,  not  discouraged. 

Accordingly,  EPA  believes  that  it  is 
appropriate  to  set  LDR  standards  for  soil 
subject  to  the  LDRs  based  on  something 
less  than  the  "best"  demonstrated 
available  technologies,  so  long  as  those 
standards  encourage  the  development  of 
more  permanent  remedies  and  result  in 
the  "substantiadl"  reductions 
contemplated  by  section  3004(m).  The 
Agency  believes  that  the  90%  or  10 
times  the  UTS  standard  proposed  today 
will,  by  providing  flexibility  to  cleanup 
decision  makers,  encourage  the 
development  of  more  permanent 
remedies.  The  Agency  also  believes  that 
the  90%  or  10  times  the  UTS  standard 
represents  a  level  of  treatment  that  will, 
in  general,  "substantially"  diminish  the 
toxicity  of  the  wastes  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  wastes 
so  that  short-  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized.  Among  other  things,  the 
Agency  looks  to  the  percentage  of 
constituents  removed,  destroyed,  or 
immobilized  when  deciding  whether 
treatment  is  "substantial"  (51  FR  40572, 
40589,  November  7,  1986).  On  this 
basis,  the  Agency  believes  that  the  90% 
component  is  clearly  substantial.  Since 
EPA  has  previously  determined  that  the 
UTS  standards  result  in  "substantial" 
treatment,  the  Agency  believes  that  a 
standard  one  order  of  magnitude  higher 


should  be  considered  substantial  when 
addressing  matrices  that  can  be 
significantly  more  difficult  to  treat. 

d.  Application  of  proposed  treatment 
standards  to  media  which  no  longer 
contain  hazardous  waste.  In  some  cases, 
contaminated  media  with  constituent 
concentrations  below  the  Bright  Line 
will  be  determined  to  no  longer  contain 
hazardous  waste,  but  may  remain 
subject  to  the  land  disposal  treatment 
requirements.  As  discussed  earlier  in 
today's  preamble,  EPA's  analysis  in  this 
proposal  is  based  on  the  logic  that  once 
the  land  disposal  restrictions  attach  to 
hazardous  wastes  (or  environmental 
media  that  contain  hazardous  wastes) 
the  standards  of  section  3004(m)  must 
be  met  before  the  wastes  can  be  land 
disposed  in  any  unit  other  than  a  no 
migration  unit.  Once  attached,  the 
obligation  to  meet  land  disposal 
restriction  treatment  standards 
continues  even  if  a  waste  is  no  longer 
considered  hazardous  under  RCRA 
Subtitle  C  (e.g.,  by  eliminating  a 
hazardous  characteristic,  or,  in  the  case 
of  an  environmental  medium,  by 
making  a  contained-in  decision  ^^). 

In  these  cases,  EPA  believes  that  it 
will  generally  be  appropriate  to  use  the 
additional  opportunities  for  Media 
Treatment  Variances  proposed  in 
§  269.31  to  establish  site-specific  LDR 
treatment  requirements  based  on  risk. 
While  the  Agency  is  proposing  generic 
technology-based  treatment  standards 
for  higher-risk  environmental  media 
(i.e..  hazardous  contaminated  media); 
EPA  continues  to  believe  that  LDR 
treatment  standards  for  lower-risk 
contaminated  media  (i.e.,  media 
determined  not  to  contain  hazardous 
wastes)  are  best  addressed  on  a  site- 
specific  basis.  This  belief  was  supported 
by  the  FACA  Committee,  which  said 
that  lower-risk  media  should  be  exempt 
from  the  land  disposal  restrictions,  and 
addressed  on  a  site-specific  basis  in  the 
context  of  agency-overseen  cleanups. 

Media  Treatment  Variances  are 
discussed  in  more  detail  in  section 
(V)(C)(7)  of  today's  preamble.  Most  of 
these  variances  are  also  available  for 
higher-risk  media,  the  difference  is  a 


'-'  Of  course,  as  discussed  earlier  in  today's 
preamble,  if  soils  were  contaminated  by  hazardous 
waste  prior  to  the  effective  date  of  the  applicable 
\iJ\d  disposal  prohibition  and  a  contained-in 
decision  was  made  prior  to  removal  of  the 
contaminated  material  from  the  land,  the  land 
disposal  restrictions  and  the  duty  to  treat  to  LDR 
treatment  standards  would  not  attach  in  the  Tirst 
instance.  Since  the  Agency  believes  most 
environmental  media  contaminated  by  hazardous 
waste  were  contaminated  prior  to  the  effective  date 
of  the  applicable  land  disposal  restrictions,  the 
Agency  believes  instances  where  contaminated 
environmental  media  is  determined  to  no  longer 
contain  hazardous  waste  but  remains  subject  to  th« 
LDR  requirements  will  be  few. 
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matter  of  assumptions.  The  Agency 
believes  tha.t  lower-risk  media  that 
remain  subject  to  the  LDRs  (i.e..  media 
determined  to  no  longer  contain 
hazardous  waste)  should  be  addressed 
on  a  site-specific  basis  in  the  context  of 
an  Agency  overseen  cleanup  and, 
because  they  present  less  risk,  should, 
as  a  policy  matter,  be  afforded 
additional  flexibility.  Therefore, 
treatment  variances  are  presumed  to  be 
appropriate  and  are  encouraged  for 
these  media.  It  is  presumed  that 
hazardous  contaminated  media  will  be 
treated  to  meet  generic,  nationwide 
treatment  standards,  although  a  variance 
may  be  appropriate  in  individual 
circumstances  based  on  site-specific 
conditions. 

e.  More  stringent  treatment 
standards— Proposed  §269.32.  As 
discussed  above,  because  of  the  great 
diversity  among  cleanup  sites— in  terms 
of  the  contaminated  media's  properties; 
the  exposure  potential;  size;  topography; 
climate,  and  many  other  factors— EPA 
believes  that  it  is  appropriate  to  provide 
for  situations  where  meeting  the 
proposed  treatment  standards  for 
hazardous  contaminated  media  may  be 
insufficient  to  meet  RCRA  section 
3004{m)'s  requirements  that '■■"   *   * 
threats  to  human  health  and  the 
environment  are  minimized."  For 
example,  a  site  might  be  located  in  a 
particularly  sensitive  environmental 
setting  (e.g.,  over  a  shallow  aquifer  used 
for  drinking  water),  where  large 
volumes  of  contaminated  soil 
containing  high  concentrations  of 
highly-mobile,  toxic  constituents  will  be 
excavated,  treated,  and  disposed  on-site. 
In  order  to  minimize  the  potential  for 
releases  from  the  on-site  landfill  over 
the  long-term,  it  could  be  appropriate  to 
require  some  type  of  treatment  that  is 
more  stringent  than  the  standards 
proposed  in  §  269.30.  While  EPA 
believes  these  situations  would  be  rare, 
it  is  sensible  to  explicitly  give 
overseeing  Agencies  the  authority  to 
impose  more  stringent  LDR  treatment 
requirements  when  they  believe  them 
necessary  in  order  to  meet  the  intent  of 
RCRA  section  3004(m).  Because  these 
decisions  would  be  made  on  the  record 
during  the  RMP  approval  process,  they 
would  be  subject  to  notice  and 
comment.  Any  final  Agency  decision  to 
impose  more  stringent  standards  would 
be  subject  to  challenge  during  the  RMP 
review  and  approval  process. 

/.  Cross-media  transfer.  Paragraph  (h) 
of  proposed  §  269.30  specifies  that  the 
technologies  employed  in  meeting  any 
treatment  standard  for  contaminated 
media  must  be  designed  and  operated  in 
a  manner  that  would  control  the  transfer 
of  contaminants  to  other  media.  This 


general  standard  is  intended  to 
eliminate  from  consideration  any 
technology,  such  as  uncontrolled  air 
stripping,  that  would  remove 
contamination  from  one  medium  by 
simply  contaminating  another.  For  a 
discussion  of  the  Agency's  tentative 
position  concerning  at  what  point  cross- 
media  transfers  of  coniitituents  from 
land-based  units  could  result  in  an 
invalidation  of  that  unit  as  a  treatment 
unit,  see  60  FR  43654,  43656,  (August 
22,  1995).  In  addition,  in  conjunction 
with  this  rulemaking  effort,  EPA  is 
developing  guidance  on  controlling 
cross-media  transfer  of  contaminants  for 
a  wide  range  of  soil  treatment 
technologies.  The  Agency  plans  to  issue 
this  guidance  prior  to  or  in  conjunction 
with  the  final  HWIR-media  rulemaking. 
Further  information  on  this  guidance 
may  be  obtained  from  Subijov  Dutta  in 
the'Office  of  Solid  Waste  at  (703)  308- 
8608. 


3.  Constituents  Subject  to  Treatment| 

EPA  is  proposing  that  hazardous    \ 
contaminated  media  be  treated  for  each 
UTS  constituent  that  originated  from  the 
contaminating  hazardous  waste,  and 
that  is  subject  to  the  treatment  standard 
for  such  hazardous  waste  as  it  was 
generated  (hereafter  "constituents 
subject  to  treatment")  (§  269.30(g)).  For 
contaminated  media  other  than  soil 
(e.g.,  groundwater,  sediments), 
treatment  would  be  required  for  each 
constituent  subject  to  treatment  with 
concentrations  above  the  UTS.  For 
contaminated  soil,  treatment  would  be 
required  for  each  constituent  subject  to 
treatment  with  concentrations  greater 
than  10  times  the  LTS. 

EPA  believes  it  is  appropriate  to  link 
LDR  treatment  requirements  to  the 
contaminating  hazardous  waste  because, 
under  the  contained-in  principle, 
environmental  media  only  become 
subject  to  hazardous  waste  management 
requirements  because  they  contain 
hazardous  waste.  The  duty  to  treat, 
therefore,  should  only  attach  to  those 
constituents  for  which  treatment  %vould 
have  been  required  if  the  wastes  were 
not  contained  in  environmental  media. 

EPA  is  proposing  to  apply  the 
definition  of  constituents  subject  to 
treatment  to  environmental  media 
contaminated  b>  both  listed  and 
characteristic  wastes  Under  the 
proposed  rule,  if  environmental  media 
were  contaminated  only  by  listed 
hazardous  wastes  (or  mixtures  of  listed 
hazardous  wastes  and  solid  wastes) 
treatnicnt  would  be  required  solely  for 
Part  268  "regulated  hazardous 
Lonstituents"  in  these  wastes  (identified 
in  the  table  entitled  "Treatment 
Standards  for  Hazardous  Wastes  '  at  40 


CFR  268  40).  If  environmental  media 
exhibit  a  characteristic,  treatment  would 
be  required  for  the  characteristic 
constituer'  (in  the  case  of  TC  wastes)  or 
the  characteristic  property  (in  the  case 
of  ignitable,  reactive,  or  ronosive 
wastes),  and  for  all  constituents  listed  in 
§  268.48  "Table  UTS— Universal 
Treatment  Standards"  present  in  the 
media.  As  stated  above,  this  appnaach, 
in  essence  incorporates  the  rule  for 
cha'-acteristic  wastes  that  requires 
treatment  of  all  "underlying  hazardous 
constituents";  underlying  hazardous 
constituents  are  those  constituents  for 
which  the  Agency  has  promulgated 
Universal  Treatment  Standards  (ex<  ept 
for  zinc  and  vanadium)  that  can 
reasonably  be  expected  to  be  present  in 
the  wastes,  and  that  are  present  in 
concentrations  exceeding  the  UTS  levels 
(or.  for  contaminated  soil,  ten  times  the 
UTS  level).  (See  40  CFR  268.2(i);  40  CFR 
268.40(e);  60  FR  11702.  (March  2,  1995): 
and  discussion  of  underlying  hazardous 
Nconstituents  at  (59  FR  47980,  48004. 
(September  19,  1994)). 

Tne  Agency  requests  comments  on 
the  s<:op€  of  the  constituents  that  would 
be  subject  to  treatment  under  today  s 
proposed  approach.  For  example, 
should  background  concentrations  of 
naturally  occurring  hazardous 
constituents  be  explicitly  evaluated 
when  identifying  constituents  that  are 
subject  to  treatment'  Would  it  be  more 
appropriate,  as  was  suggested  in  the 
Phase  n  proposal  (58  FR  48092,  48124. 
September  14,  1993).  for  the  Agency  to 
make  all  constituents  present  (even  in 
media  containing  listed  wastes)  above 
LTS  levels  (o:  for  contaminated  soii.  10 
times  UTS  levels)  subject  to  treatment' 
.\re  there  other  ways  to  address  the 
scope  of  constituents  subject  to 
treatment? 

The  Agen.;y  notes  that  'Bright  Line 
constituents  "  and  "constituents  subject 
to  treatment  "  are  two  different  sets  cf 
con.stituents.  Under  todays  proposal, 
the  Bright  Line  does  noi  define  the 
applicability  of  LDR  treatment 
requirements  or  &.p  constituents  subject 
to  treatment  in  meoia  subject  to  the 
LDRs.  Contaminated  environmental 
media  that  contains  one  or  m.ore 
hazardous  constituents  at 
concentrations  greater  than  Bright  Line 
concentrations  would  be  ineligible  for  a 
contained-in  detiision  and  would 
l)ecome  siibiert  to  '.he  requirements  for 
hazardous  contaminated  media, 
mcluding  LDR  treatinent  requirements. 
Once  subject  to  I DK  ireatment 
requirements,  contami.idted  media 
would  have  to  be  treated  to  the  generc. 
technology-based  txeatnient  standards 
for  al!  constituents  siibject  to  treatment, 
including  those  tjelovv  the  Bright  Line. 
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EPA  requests  comments  on  this 
approach.  For  example,  should  EPA 
allow  site-specific  minimized  threat 
Media  Treatment  Variances  (discussed 
below)  for  constituents  subject  to 
treatment  that  have  initial 
concentrations  below  Bright  Line 
concentrations  and  require  compliance 
with  the  generic  treatment  standards 
only  for  constituents  subject  to 
treatment  that  have  initial 
concentrations  above  Bright  Line 
concentrations?  How  would  this  affect 
overseeing  agencies  that  choose  to  set 
contained-in  levels  at  concentrations 
more  stringent  than  the  Bright  Line? 

4.  Nonanalyzable  Constituents 

Some  contaminated  environmental 
media  may  contain  constituents  that  do 
not  have  analytical  methods.  For  media 
containing  multiple  organic 
constituents,  some  of  which  are 
analyzable  and  some  of  which  are 
nonanalyzable,  the  Agency  believes  that 
treating  the  analyzable  constituents  to 
meet  treatment  standards  should 
provide  adequate  treatment  of  any 
nonanalyzable  constituents.  As  a 
general  principle,  the  destruction  of  an 
analyzable  organic  surrogate  constituent 
is  an  effective  indicator  for  destruction 
of  nonanalyzable  organic  constituents. 
The  Agency  is  therefore  not  proposing 
treatment  standards  for  nonanalyzable 
organic  constituents  found  in  hazardous 
contaminated  media.  The  Agency 
requests  comment  on  this  approach  as 
well  as  data  on  the  degree  to  which  non- 
analyzable organic  constituents  are 
treated  when  environmental  media  are 
treated  for  other  organic  contaminants. 
If.  based  on  public  comments,  EPA 
should  choose  to  regulate  these 
constituents,  the  Agency  could  require 
treatment  by  specific  technologies 
known  to  achieve  adequate  treatment  of 
the  constituent. 

In  cases  where  contaminated 
environmental  media  are  contaminated 
solely  with  nonanalyzable  constituents, 
(i.e.  media  contaminated  only  by 
nonanalyzable  U  or  P  wastes),  EPA 
proposes  requiring  treatment  by  the 
methods  specified  in  §  2B8.42  for  those 
U  or  P  wastes.  For  a  list  of  U  and  P 
wastes,  see  40  CFR  261.33.  The  Agency 
solicits  comments  on  whether  other 
technologies  should  be  allowed  for 
treatment  of  such  media. 

5.  Review  of  Treatment  Results — 
§269.33 

Once  treatment  under  .in  approved 
RMP  has  been  completed,  tht;  proposal 
would  require  the  overseeing  agency  to 
review  the  treatment  results  aiul 
determine  whether  the  treatment 
standard  was  achieved.  If  the  treatment 


standard  were  not  achieved,  EPA 
proposes  that  the  facility  owner/ 
operator  would  be  required  to:  submit  a 
new  RMP  that  includes  plans  and 
procedures  designed  to  re-treat  the 
material,  or  submit  an  application  for  a 
Media  Treatment  Variance  (if  a  variance 
is  appropriate).  The  Director,  at  his/her 
discretion,  could  require  that  the  owner/ 
operator  continue  to  treat  the  materials 
until  the  treatment  standard  is  met,  or 
grant  a  Media  Treatment  Variance. 

6.  Management  of  Treatment 
Residuals — §269.34 

Depending  upon  the  type  of  treatment 
system  used,  residuals  from  the 
treatment  of  media  under  Part  269  could 
either  be  media  (hazardous 
contaminated  or  otherwise)  or  wastes 
(hazardous  or  otherwise)  that  have  been 
separated  from  the  media  being  treated. 
Under  the  proposed  rule,  waste 
residuals  would  be  managed  according 
to  applicable  RCRA  Subtitle  C  or 
Subtitle  D  requirements.  Media 
residuals  would  remain  subject  to  Part 
269.  This  is  consistent  with  the 
Agency's  approach  to  residuals  from 
treating  hazardous  debris.  (See  57  FR 
37194,  37240,  (August  18.  1992)).  If 
media  residuals  from  treatment  of 
contaminated  media  meet  the  treatment 
standards,  they  can  be  disposed  of  in  a 
Subtitle  C  land  disposal  facility.  If  those 
media  have  met  their  treatment 
standards  and  also  no  longer  contain 
hazardous  wastes,  they  are  no  longer 
subject  to  Subtitle  C  requirements  and 
can  be  used,  re- used,  or  returned  to  the 
land  absent  additional  Subtitle  C 
control.  Under  proposed  §  269.33, 
media  residuals  that  do  not  meet  the 
treatment  standards  would  be  re-treated 
or,  if  appropriate,  granted  a  Media 
Treatment  Variance. 

The  Agency  requests  comments  on 
this  approach  and  on  whether 
regulatory  standards  for  management  of 
non-media  treatment  residuals  are 
necessary  under  this  Part.  For  example, 
should  residuals  from  treating  media 
using  stabilization  technologies  (i.e., 
stabilized  media)  be  considered  waste 
residuals  and  subject  to  the  applicable 
subtitle  C  or  D  standard?  Should  the 
Agency  address,  through  regulations  or 
guidance,  the  methods  used  to 
determine  whether  treatment  residuals 
are  media  or  non-media?  For  example, 
should  the  Agency  use  the  approach  it 
promulgated  for  treatment  residuals 
from  treatment  of  hazardous  debris  and 
require  thai  media  and  non-media 
treatment  residuals  be  separated  using 
simple  physical  or  mechanical  means? 

Some  treatment  methods  may 
distinctly  separate  hazardous  wastes 
from  contaminated  media  (eg.,  carbon 


adsorption  for  groundwater).  In  these 
cases,  each  residual  can  be  measured  to 
certify  compliance  with  the  applicable 
land  disposal  restriction  treatment 
standards.  For  other  treatment 
technologies  that  may  not  as  distinctly 
separate  media  from  non-media 
residuals,  it  may  be  more  difficult  to 
determine  which  LDR  treatment 
standards  should  be  applied.  For 
example,  some  treatment  methods  (e.g., 
combustion  technologies)  may  result  in 
destruction  of  the  media  treated,  leaving 
only  non-media  residuals.  In  these 
cases,  should  the  residuals  be  subject  to 
the  treatment  standards  for 
contaminating  hazardous  wastes  (e.g., 
the  Universal  Treatment  Standard)  or 
the  treatment  standards  for  media  (e.g., 
the  90%  or  10  times  the  UTS  alternative 
soil  treatment  standard  proposed  today). 

7.  Media  Treatment  Variances — §  269.31 

This  section  provides  a  mechanism 
which  the  Director  can  use  to  establish 
alternative  treatment  standards  for 
contaminated  media  subject  to  the  land 
disposal  restrictions.  The  Agency  is 
proposing  to  allow  variances  from 
generic  treatment  standards  in  three 
situations:  when  the  generic  standard  is 
technically  impracticable,  when  the 
generic  standard  is  inappropriate,  or 
when  the  Director  can  demonstrate, 
based  on  site-specific  circumstances, 
that  lower  levels  of  treatment  "minimize 
threats"  in  accordance  with  the 
standard  of  RCRA  section  3004(m).  Each 
situation  is  discussed  in  more  detail 
below. 

EPA  encourages  use  of  these 
procedures  to  establish  site-specific  LDR 
treatment  standards  for  media  that  have 
been  determined  to  no  longer  contain 
hazardous  wastes  but  remain  subject  to 
LDRs.  In  addition,  although  EPA 
believes  the  generic,  nationwide 
technology-based  treatment  standards 
for  hazardous  contaminated  media 
should  be  appropriate  and  achievable 
for  the  majority  of  media  managed  at 
cleanup  sites,  the  Agency  acknowledges 
that  because  of  the  wide  range  of  soils 
and  contaminants  that  may  be 
encountered  in  the  field,  there  may  be 
situations  where  such  standards  vvould 
be  inappropriate. 

Paragraphs  (a)  and  (b)  of  §  269.31 
would  list  the  situations  under  which 
the  Agency  believes  a  Media  Treatment 
Variance  would  be  appropriate. 
Paragraph  (c)  of  §269.31  would  provide 
the  overseeing  agency  with  the  authority 
to  request  any  information  from  the 
owner/operator  that  may  be  necessary  to 
determine  whether  a  treatment  variance 
should  be  approved,  and  paragraph  (d) 
provides  that  an  alternative  treatment 
standard  approved  according  to  this 
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section  may  be  expressed  numerically, 
or  as  a  specified  technology. 

In  order  to  ensure  that  the  Media 
Treatment  Variance  provisions  are  not 
used  simply  to  seek  approval  of  an 
inferior  technology  or  a  poorly  operated 
treatment  system.  §  269.31(e)  would 
specify  that  any  technology  used  to 
meet  an  alternative  standard  would 
have  to  be  operated  in  a  manner  that 
optimizes  efficiency,  and  resuh  in 
substantial  reductions  in  the  toxicity  or 
mobility  of  the  media's  contaminants. 
For  the  reasons  discussed  above,  any 
such  technology  would  be  required  to 
control  the  cross-media  transfer  of 
constituents. 

The  Media  Treatment  Variances  in 
today's  proposed  rule  are  analogous  to 
the  existing  site-specific  treatment 
variances  in  Part  268.  (See  §  268.44(h)). 
EPA  considered  using  §  268.44(h)  for 
contaminated  media,  but  decided  to 
propose  media-specific  variance 
provisions  for  three  reasons.  First,  for 
clarity,  EPA  has  made  a  conscious  effort 
to  develop  the  HWIR-media  mles  to 
operate  as  a  complete  system  and 
minimize  cross-references  to  other 
portions  of  the  regulations.  Second,  EPA 
believes  that  including  Media  Treatment 
Variances  will  make  it  easier  and  less 
disruptive  for  states  to  adopt  and 
implement  the  final  HWIR-media  rules. 
Third.  EPA  believes  that  it  is  valuable 
to  propose  regulations  clarifying  the 
circumstances  under  which  media 
treatment  variances  are  appropriate, 
especially  in  the  case  of  the  variance  for 
a  site-specific  minimize  threat 
determination.  The  Agency  requests 
comments  on  the  need  for  the  specific 
Media  Treatment  Variances  proposed 
today  and  the  relationship  of  the 
proposed  Media  Treatment  Variances  to 
the  existing  site-specific  variance 
procedures  in  §  268.44(h). 

a.  The  generic  technology-based 
treatment  standard  is  technically 
impractical  (§  269.31(a)(1)).  In  some 
cases,  an  owner/operator  may  be  able  to 
demonstrate  to  the  overseeing  agency 
that  achieving  the  generic  LDR  standard 
is  technically  impracticable.  While  EPA 
believes  it  will  typically  be  possible  to 
achieve  the  general  standards  using 
common  remedial  technologies  (e.g., 
biological  treatment,  soil  washing, 
chemical  oxidation/precipitation, 
activated  carbon,  air  stripping),  the 
Agency  recognizes  that,  in  some  cases, 
these  technologies  may  not  be  able  to 
meet  the  90%  or  10  times  the  UTS 
standard.  For  example,  comparison  of 
leachate  concentrations  from  some 
metal-bearing  wastes  before  and  after 
stabilization  or  solidification  may  not 
indicate  a  90%  reduction  (and  may  not 


be  at  concentrations  below  10  times  the 

UTS). 

b.  The  generic  technology-based 
treatment  standard  is  inappropriate 
(§  269.31(a)(2)).  Many  site-specific 
circumstances  could  cause  the  generic 
treatment  standard  to  be  inappropriate. 
In  some  cases,  the  media  to  be  treated 
may  differ  significantly  from  the 
material  upon  which  the  generic 
treatment  standard  was  based.  For 
example,  the  Universal  Treatment 
Standards  for  water  were  based  on 
treatment  of  industrial  wastewater.  In 
some  situations  facility  owner/operators 
could  be  treating  groundwater  that 
poses  unique  treatability  issues,  and 
may  merit  an  alternative  treatment 
standard  (e.g.,  groundwater  that  is 
highly  saline  or  has  high  concentrations 
of  other  naturally  occurring 
contaminants  such  as  iron).  In  another 
example,  treatment  of  soils 
contaminated  by  heavy  chain 
polynuclear  aromatics  (PNAs)  with  non- 
combustion  strategies  may  not  be 
sufficient  to  meet  the  10  times  the  UTS 
standard. 

In  other  cases,  the  generic  treatment 
standard  will  be  inappropriate  because 
use  of  an  aUemative  treatment  standard 
would  result  in  a  net  environmental 
benefit.  For  example,  use  of  innovative 
treatment  technology  might  result  in 
substantial  reductions  in  constituent 
concentrations  in  the  near-term,  while 
use  of  a  more  traditional  treatment 
technology  might  eventually  achieve  the 
generic  treatment  standard  but  take 
twice  as  much  time.  For  a  discussion  of 
EPA's  position  that  a  treatment  standard 
may  be  deemed  inappropriate  when 
imposing  it  "could  result  in  a  net 
environmental  detriment."  (See  59  FR 
44684,  44687.  (August  30,  1994)). 

c.  Threats  can  be  minimized  with  less 
treatment  than  the  generic  technology- 
based  standard  would  require 
l§  269.31(b)).  As  discussed  earlier,  EPA 
prefers  to  base  land  disposal  restriction 
treatment  requirements  on  risk.  While 
information  is  not  available  to  establish 
generic  risk-based  treatment  standards 
for  contaminated  environmental  media, 
EPA  believes  that  adequate  information 
may  be  available  to  establish  site- 
specific,  risk -based  treatment  standards. 
Using  this  variance,  the  Director  would 
be  able  to  make  a  site-specific,  risk- 
based  determination  of  §  3004(m) 
treatment  requirements.  In  other  words, 
the  regulations  would  allow  the  Director 
to  determine  on  a  site-specific  basis, 
"levels  or  methods  of  treatment,  if  any. 
which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 


to  human  health  and  the  environment 
are  minimized"  (RCRA  section 
3004(m)). 

EPA  is  proposing  this  site-specific 
approach  to  ensure  appropriate  levels  of 
treatment,  and  to  provide  some  relief 
from  the  generic  LDR  treatment 
standards  where  an  examination  of 
actual  site  circumstances  demonstrates 
that  the  requirements  of  section  3004(m) 
may  be  met  with  lesser  treatment  than 
that  required  by  the  generic,  technology- 
based  standards  proposed  today.  The 
Agencv  has  long  recognized  that  section 
3004(rri)  could  be  implemented  on  a  risk 
basis,  and  that  the  risk  approach  often 
would  require  less  treatment  than  the 
BDAT  approach  (51  FR  1602,  1611, 
(Januar\'  14.  1986):  55  FR  6640.  6642. 
(February  26.  1990);  and  Hazardous 
Waste  Treatment  Council  v.  US  EPA. 
886  F.2d  355.  361  (DC.  Cir.  1989) 
(upholding  the  Agency's  view  that 
although  permissible,  risk-based 
treatment  standards  are  not  compelled 
by  section  3004(m)j. 

The  .\gency  believes  that  a  great 
number  and  variety  of  site-specific 
factors  would  influence  minimize  threat 
determinations:  therefore,  it  is  not 
proposing  generic  decision  criteria.  In 
general,  however,  EPA  t)elieves  that  the 
decision  factors  for  contqined-in 
decisions  discussed  earlier  would  be 
appropriate.  This  is  similar  to  the 
approach  in  the  LDR  Phase  II  proposal, 
in  which  the  Agency  expressed  the  view 
that  when  a  regulatory  authority 
determined  that  media  no  longer 
contain  hazardous  waste,  the  regulatory- 
authority  could  also  make  a  site-specific 
determination  that  threats  had  been 
"minimized"  (58  FR  48092.  48128. 
September  14.  1993). 

The  Agency  further  believes  the  site- 
specific  minimize  threat  variance  would 
be  particularly  appropriate  in  situations 
when  the  Director  would  be  able  to 
determine  that  constituent 
concentrations  greater  than  the 
proposed  soil  treatment  standards 
minimize  threats  at  a  site  because  not 
providing  such  relief  would  result  in  a 
less  protective  remedy.  Often,  when 
excavation  of  environmental  media 
would  trigger  the  duty  to  comply  with 
LDRs,  the  LDR  treatment  standards 
serve  as  a  disincentive  to  excavation 
and  treatment  in  the  remediation 
context.  In  proposing  the  NCP.  EPA 
discussed  the  effect  that  LDRs  can  have 
on  CERCLA  decision  making: 

For  wastes  potentially  subjecl  to  thr  LDRs. 
essentiallv  onlv  two  options  wUl  generally  be 
available^Utfatment  to  BD.«iT  standards,  or 
containment  (including  containment  of 
wastes  treated  in  sjful.  The  range  of  trvatment 
technologies  between  these  two  extrtir.-.es  that 
may  be  practical  and  cost-effective,  and  yield 
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highly  protecfivp  environmr ntal  results, 
would  not  be  available  to  de<  ision  makers.  In 
some  Lases.  given  only  thi-sc  Iwu  remedial 
choices,  decision  makers  mav  be  pressured  to 
select  containment  remedies  that  offer  less 
permanence  than  treatment  options  that 
might  otherwise  be  selected  if  the  LDRs  were 
not  applicable  (54  FR  4 1 566.  4 1 568.  (October 
10,  1989)). 

EPA  has  experienced  the  same  effect  in 
the  RCRA  closure  program.  (See  54  FR 
41566,  41568.  (October  10.  1989)). 
"EPA's  experience  with  the  RCRA 
closure  program  has  shown  that  owner/ 
operators,  faced  with  the  choice  of  using 
BOAT  treatment,  or  no  treatment  or  in 
situ  treatment,  have  a  strong  incentive 
to  choose  the  less  costly  option  *   *   '. 
which  may  actually  result  in  less 
effective  long-term  performance  for 
many  closed  units"). 

While  Congress  did  not  address  how 
to  determine  when  threats  are 
minimized  in  the  remediation  context,  it 
obviously  did  not  intend  LX)Rs  to  act  as 
a  barrier  to  aggressive  cleanup  when 
enacting  RCR.^  section  3004(m). 
Therefore,  the  Agency  believes  that  in 
cases  presenting  the  dilemma  outlined 
above,  and  where  imposing  a  lesser 
standard  would  encourage  more 
protective  management  of  the  media,  it 
would  be  reasonable  for  the  Director  to 
decide  that,  because  overall  risks  at  the 
site  would  be  significantly  reduced, 
imposition  of  lesser  LDR  treatment 
requirements  would  minimize  threats  at 
that  site;  therefore,  as  a  general  rule, 
cleanup  to  health-based  standards 
through  implementation  of  an  approved 
remedy  in  the  context  of  an  agency- 
overseen  cleanup  can  be  presumed  to 
minimize  threats  even  when  the  remedy 
involves  placement  (or  re-placement)  of 
contaminated  inedia  which  does  r  ot 
meet  the  generic,  technology-based  LDR 
treatment  standards.  The  Agency  notes 
that  most  Federal  and  State  remedy 
selection  criteria  and  cleanup 
procedures  include  independent 
requirements  or  preferences  for 
treatment  to  ensure  that  remedies  are 
protective  over  the  long-term,  although 
such  would  not  necessarilv  be  to  the 
generic,  technology-based  LDR 
treatment  stand.ircls. 

Consistent  with  the  recommendations 
of  the  FACA  Committee,  which  agreed 
that  higher-risk  contaminated  media 
should  be  subject  to  generic,  nationwide 
standards,  while  lower-risk 
contaminated  media  should  be 
addressed  on  a  sitt-specific  basis  in  the 
coinexl  of  agency  overseun  cleanups, 
the  Agency  is  proposing  to  limit  the 
availability  ot  the  site-specific 
minimized  threats  variuncf;  to 
hazardous  (or  fonrierlv  hazardous) 
ixntaminafed  e.'ivironmental  meaia 


with  all  constituent  concentrations 
below  the  Bright  Line.  For  media  that 
does  not  have  a  Bright  Line  (i.e.. 
sediments)  program  implementors 
should  consider  the  Bright  Line  risk 
levels  and  principles  when  determining 
if  a  site-specific  minimize  threat 
variance  is  appropriate.  Despite  this 
limitation,  the  Agency  believes  that  the 
site-specific,  minimize  threat 
determination  will  provide  significant 
and  appropriate  relief  since  Agency 
experience  has  shown  that  the  dilemma 
of  choosing  between  capping  and/or 
treating  media  in  place  or  excavating 
and  triggering  inflexible  LDR  treatment 
standards  is  much  more  likely  to 
present  itself  with  less  contaminated 
media  (such  as  media  in  which  all 
constituents  are  below  the  Bright  Line) 
(54  FR  41566.  41567,  October  10. 1989). 
This  is  because  an  in  situ  option  is 
much  more  likely  to  be  acceptable 
under  a  remedial  authority  where 
wastes  are  not  highly  concentrated. 

EPA  recognizes  that  there  may  be 
concerns  regarding  the  ability  of  the 
overseeing  agency  to  grant  a  treatment 
variance  based  on  a  site-specific 
determination  that  threats  are 
minimized.  However,  it  should  be  noted 
that  these  decisions  would  go  through 
the  same  notice  and  comment 
procedures  as  other  substantive 
standards  included  in  RMPs.  Any 
concerns  with  risk-based  treatment 
standards  identified  in  a  particular  RMP 
could  be  raised  during  the  comment 
period,  and  the  overseeing  agency 
would  be  required  to  address  them 
when  finalizing  the  RMP. 

EPA  seeks  comments  on  its  approach 
to  site-specific,  minimize  threat 
variances.  For  example,  should  EPA 
propose  more  specific  standards  for 
making  minimize  threat  determinations? 
Should  the  Agency  allow  site-specific 
minimize  threat  variances  for  any 
constituent  subject  to  treatment  that  has 
initial  concentrations  that  are  less  than 
Bright  Line  concentrations  even  though 
other  constituents  in  the  same  medium 
might  have  concentrations  that  are 
greater  than  Bright  Line  concentrations? 
Should  EPA  allow  site-specific, 
minimize  threat  variances  when 
constituent  concentrations  drop  below 
Bright  Line  concentrations  even  if  the 
generic,  technology-based  LDR 
treatment  standards  (i.e..  90%  or  10 
times  the  LTS)  have  not  yet  been 
achieved?  Should  EPA  allow  site- 
spet  ific,  minimize  threat  variances  for 
con.stituents  with  initial  concentrations 
that  are  greater  than  the  Bright  Line? 

EPA  requests  that  commenters  who 
support  specific  standards  for  minimize 
threat  determinations  suggest  standards 
for  EPA  consideration,  and  address  the 


application  of  these  standards  in  the 
remediation  context.  Commenters  who 
support  minimize  threat  determinations 
for  contaminated  media  with 
constituent  concentrations  above  the 
Bright  Line  should  address  the 
relationship  of  these  determinations  to 
contained-in  decisions  (which,  under 
today's  proposed  rule  are  not  allowed 
for  contaminated  media  with 
constituent  concentrations  above  the 
Brkht  Line). 

The  Agency  also  requests  comments 
on  whether  it  should  attempt  to  provide 
explicit  opportunities  for  site-specific 
minimize  threat  determinations  outside 
of  the  HWIR-media  context  (e.g.,  add 
appropriate  provisions  for  non-HWIR- 
media  contaminated  media  to  the 
current  treatment  variance  rules  at 
§  268.44(h))?  If  so.  should  these 
determinations  be  limited  to  media  with 
constituent  concentrations  below  the 
Bright  Line? 

8.  Request  for  Comment  on  Other 
Options 

Two  of  the  Agency's  stated  policy 
objectives  for  the  HWIR-media  rule  £ire 
to  develop  requirements  that  are 
appropriate  for  contaminated  media  and 
to  remove  administrative  obstacles  to 
expeditious  cleanups  where  possible. 
EPA  has  struggled  with  these  objectives 
in  the  context  of  LDR  requirements.  The 
applicability  of  land  disposal  treatment 
requirements  depends,  in  part,  on 
whether  contaminated  environmental 
media  are  determined  to  contain 
hazardous  waste.  Under  today's 
proposed  rule,  contaminated 
environmental  media  that  contain 
hazardous  waste,  are  placed  after  the 
effective  date  of  the  applicable  land 
disposal  prohibition,  and  have 
concentrations  of  hazardous 
constituents  above  the  Bright  Line  will 
always  be  subject  to  the  LDRs  because 
contained-in  decisions  are  not  allowed 
for  contaminated  environmental'media 
with  constituent  concentrations  above 
the  Bright  Line.  For  such  contaminated 
environmental  media  with  constituent    • 
concentrations  below  the  Bright  Line, 
overseeing  agencies  would  have  the 
discretion  to  make  contained-in 
decisions,  as  discussed  in  section 
(Vj{A)(4)(a).  above.  Accordingly,  in 
some  cases,  the  LDRs  might  apply  to 
contaminated  environmental  media 
with  all  constituent  concentrations 
below  the  Bright  Line  (e.g.,  where  the 
duty  to  comply  with  LDRs  attached  to 
the  contaminating  waste  prior  to  the 
initial  act  of  disposal),  while  in  other 
cases  they  might  not 

While  the  Agency  believes  that 
today's  proposed  LDR  requirements  are 
consistent  with  the  goals  and  objectives 
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of  the  HWIR-media  rulemaking  and 
would  provide  significant  and 
appropriate  relief  from  the  LDR 
treatment  requirements  for  as-generated 
wastes,  it  requests  comments  and 
suggestions  that  identify  other  options 
for  developing  appropriate  land 
disposal  restriction  standards  for 
contaminated  media. 

The  Agency  is  especially  interested  in 
comments  that  address  environmental 
media  with  all  constituent 
concentrations  below  the  Bright  Line. 
For  example,  the  HWIR  FACA 
Committee  expressed  the  view  that  it 
would  be  appropriate,  as  a  policy 
matter,  to  exempt  contaminated  media 
with  constituent  concentrations  below 
the  Bright  Line  from  LDR  treatment 
requirements  when  these  media  were 
subject  to  agency-overseen  cleanups. 
Comments  are  therefore  invited  on  how 
the  Agency  could  attain  this  result 
consistent  with  the  requirements  of 
section  3004(m).  For  example,  would  it 
be  appropriate  for  EPA  to  define 
contaminated  soil  and/or  other 
contaminated  environmental  media 
(e.g..  groundwater,  sediments)  as  a 
separate  LDR  "treatability  group?" 
Changes  in  treatability  groups  generally 
result  when  the  properties  of  a  waste 
that  affect  treatment  performance  have 
changed  enough  that  the  waste  is  no 
longer  considered  similar  to  those  in  its 
initial  group.  Each  change  in  a  waste's 
treatability  group  consdtutes  a  new 
point  of  generation;  if  the  waste  is  no 
longer  considered  "hazardous"  at  the 
time  of  the  change  (e.g.,  through  a 
contained-in  decision).  LDRs  would  not 
attach  even  though  the  initial  waste 
might  have  been  subject  to  LDRs  prior 
to  the  change  in  treatability  group  (55 
FR  22520.  22660-22662.  June  1.  1990). 
The  Agency  notes  that  the  treatability 
group  approach  could  be  Bright  Line 
dependent  (i.e.,  available  only  for 
contaminated  media  with  all  constituent 
concentrations  below  the  Bright  Line)  or 
Bright  Line  independent  (i.e.,  available 
for  all  contaminated  media  regardless  of 
constituent  concentrations). 

9.  LDR  Treatment  Requirements  for 
Non-HWIR-media  Soils 

In  some  cases,  hazardous 
contaminated  soils  would  not  be  subject 
to  the  alternative  LDR  treatment 
requirements  in  today's  proposal.  This 
will  be  the  case  in  states  that  choose  not 
to  adopt  the  HWIR-media  rules  and  may 
also  occur  at  sites  where  cleanup  occurs 
without  direct  agency  approval  (e.g.. 
voluntary  cleanup  sites).  The  Phase  II 
proposal  would  have  modified  the  LDR 
treatment  standards  for  all  hazardous 
soils  regardless  of  the  presence  of 
agency-oversight;  however,  under 


today's  proposal,  the  alternative  LDR 
soil  treatment  standards  would  only  be 
available  when  applied  by  an  overseeing 
agency  through  issuance  of  a  RMP. 

Today's  proposal  would  limit 
application  of  the  alternative  soil 
treatment  standards  proposed  today 
be<:ause  they  were  developed,  in  part, 
using  the  assumption  that  they  would 
only  be  applied  with  agency-oversight 
and.  therefore,  could  be  easily  adjusted, 
either  upward  or  down,  to  acxount  for 
site-specific  conditions.  Nonetheless, 
the  Agency  requests  comment  on 
whether  it  would  be  appropriate  to 
extend  the  90%/lOxUTS  treatment 
standard  proposed  today  to  all 
hazardous  contaminated  soils,  instead 
of  limiting  them  to  soils  managed  under 
an  approved  RMP.  This  would  allow 
their  use  in  States  that  do  not  seek 
authorization  for  this  rule,  or  by  facility 
owner/operators  who  wish  to  proceed 
with  remedies  ahead  of  formal  agency 
approval  of  a  RMP. 

Alternatively,  should  the  Agency 
adopt  soil  treatment  standards  that  are 
adjusted  to  account  for  the  lack  of  State 
or  Agency  oversight  over  how  they  are 
administered?  For  example,  should  the 
Agency  promulgate  a  10  times  the  UTS 
only  standard  for  non-HWIR-media 
hazardous  soils?  This  would  account  for 
the  fact  that  the  "safety-net"  provided 
by  proposed  §  269.32,  which  would 
allow  the  Director  to  impose  more 
stringent  treatment  standards  Director 
on  a  case-by-case  basis,  would  not  be 
applicable  in  the  non-HWIR-media 
situation.  Would  some  other 
combination  of  a  greater  percent 
reduction  and  lesser  LTS  multiplier  be 
more  appropriate? 

10.  Issues  Associated  With  Hazardous 
Debris 

Earlier  in  the  preamble  for  today's 
proposal,  EPA  requested  comment  on 
whether  the  substantive  requirements  of 
today's  proposed  rules  should  be 
applied  to  hazardous  debris  as  defined 
in  40  CFR  268.2(h).  Hazardous  debris 
are  currently  subject  to  a  specific  set  of 
LDR  treatment  standards,  promulgated 
in  the  LDR  Debris  rule  (57  FR  37194, 
37221.  August  18,  1992).-"  In  individual 
cases  where  the^eneric,  national  LDR 
treatment  standards  are  not  appropriate 
or  uri-achievable  for  certain  hazardous 
debris,  EPA  and  authorized  states  mav 
grant  site-specific  treatment  variances 
using  the  procedures  in  40  CFR 

268.44(h). 

The  LDR  treatment  standards  tor 
hazardous  debris  promulgated  in  the 
LDR  Debris  Rule  are  generally  expressed 


as  generic,  specified  technologies,  rather 
than  constituent  concentrations.  While 
EPA  believes  that  the  technologies 
specified  for  debris  treatment  are 
generally  compatible  with  most  types  of 
remedial  activities,  the  Agency 
recognizes  that  applying  different 
regulatory  schemes  at  the  same  site  (one 
for  media  and  one  for  debris)  ma> 
unnecessarily  complicate  cleanups  and 
raise  cleanup  costs  without  a 
discemable  environmental  benefit. ^^  In 
addition,  the  debris  treatment 
technologies  can  be  problematic  in  some 
instances,  especially  when  the  standard 
of  0.6  cm  surface  removal  is  applied  to 
brick,  cloth,  concrete,  paper,  pavement, 
rock  or  wood  debris  treated  with  high 
pressure  steam  or  water  sprays. 

EPA  requests  comments  on  whether 
the  current  LDR  treatment  standards  for 
hazardous  debris  remain  appropriate  or 
whether  hazardous  debris  should, 
instead,  be  subject  to  treatment 
standards  similar  to  the  standards  in 
today's  proposed  rule  for  contaminated 
media,  or  whether  some  combination  of 
the  standards  would  be  most 
appropriate.  For  example.  EPA  could 
allow  the  Director  to  impose  either  the 
generic  debris  treatment  technologies 
codified  in  the  Hazardous  Debris  Rule 
or.  if  appropriate,  specif)'  site-specific 
LDR  treatment  standards  (either  as 
constituent  concentrations  or  specified 
technologies)  using  the  proposed  site- 
specific,  minimize  threat  Media 
Treatment  Variance.  Since  under 
today  s  proposal,  site-specific  minimize 
threat  Media  Treatment  Variances  are 
only  available  for  contaminated  media 
with  constituent  concentrations  less 
than  Bright  Line  concentrations,  EPA 
requests  that  commenters  who  support 
site-specific,  minimize  threat  variances 
for  debris  address  application  of  the 
Bright  Line  to  debris.  More  generally. 
EPA  requests  comments  on  whether  the 
variances  pro\  ided  for  in  40  CFR 
268.44(h)  are  sufficient  to  provide  for 
appropriate  management  of  hazardous 
debris  or  whether  the  Media  Treatment 
Variances  proposed  today  would  be 
more  appropriate 

While  todav's  proposed  nile  does  not 
include  changes  to  the  existing  LDR 
treatment  standards  and  requirements 
for  hazardous  debris.  EP.\  could  include 
new  LDR  treatment  standards  or 
requirements  in  response  to  public 
comment.  Issues  associated  with 
hazardous  debris  and  the  possibility  of 


-■'EP.^  is  not  now  reoper.inf;  the  comment  period 
on  the  1.DK  Debris  Rule. 


^'  BP  E\p.orat'.or  .Maska  Inc  estimated  that 
managing  hazardous  debris  .n  Lompiiancc  with  th^ 
existing  40  O-'K  268  4S  regulations,  rather  than 
including-  t.dZardoii-,  debris  in  on-going  cleanups  or 
simiUriv  contaminated  r-.cd.a  \vould  cos!  S3  200- 
$6,000  a  tor.  since  Debris  Rule  treatmenl 
technologies  are  rarely  used  in  ri-mote  Alaska  a.'eas 
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including  debris  in  the  final  Part  269 
regulations  are  also  discussed  in 
sections  (V){AK2)  and  (V)(A)(4)(b)  of 
today's  preamble. 

D.  Remediation  Management  Plans 
(RMPsI 

1.  General  Requirements — §269.40 

Today's  proposed  rule  provides  for 
considerable  site-specific  decision 
making  as  to  how  contaminated  media 
should  be  managed  as  part  of  remedial 
actions.  This  is  particularly  so  in  the 
case  of  media  that  are  determined  not  to 
contain  hazardous  waste  (on  the 
condition  that  there  is  compliance  with 
a  RMP  that  would  address  any  hazards), 
and  thus  would  not  be  subject  to  any  of 
the  national,  generic  Subtitle  C 
management  standards.  Today's 
proposal  would  provide  a  new 
administrative  mechani.sm — RMFs — as 
the  means  for  documenting,  providing 
for  public  review  and  comment,  and 
enforcing  these  site-specific 
requirements. 

Under  the  proposal,  a  RMP  would  be 
required  (1)  whenever  hazardous 
contaminated  media  are  managed 
according  to  Part  269,  and  (2)  whenever 
a  contained-in  determination  is  made 
for  non-hazardous  contaminated  media 
(i.e.,  contaminated  media  are 
determined  by  the  Director  to  not 
contain  hazardous  wastes),  and  (3) 
whenever  non-hazardous  contaminated 
media  are  managed  in  accordance  with 
site-specific  management  requirements 
prescribed  by  the  overseeing  Agency. 
Thus,  any  management  of  contaminated 
media  that  would  need  a  permit 
according  to  §270.1— if  Part  269  did  not 
apply — would  require  a  RMP. 

It  should  be  understood  that  RMPs 
could  also  be  used  (if  deemed 
appropriate  by  the  Director)  as  the 
procedural/administrative  vehicle  for 
imposing  management  requirements,  in 
addition  to  those  required  under  Part 
269.  for  any  hazardous  cleanup  wa.stes 
under  Part  264,  and  as  requirements  for 
management  of  non-hazardous  cleanup 
wastes.  The  following  are  e.xamples  of 
the  types  of  management  requirements 
that  could  be  imposed  under  a  RMP, 
and  the  circumstances  under  which 
those  requirements  could  apply.  When 
applicable,  a  RMP  must  include 
requirements  for  management  of: 

1.  Hazardous  contaminated  media  at 
the  media  cleanup  site,  impose<i 
pursuant  to  Part  269; 

2.  Hazardous  contaminated  media  at 
the  media  cleanup  site,  imposed 
pursuant  to  applicable  unit-specific 
provisions  of  Part  264  (e.g.,  .standards 
for  tanks,  landfills,  etc.); 


.3.  Hazardous  contaminated  media  at  a 
permitted,  off-site  hazardous  waste 
management  facility,  imposed  pursuant 
to  the  Part  269  LDR  treatment  standards: 

4.  Other  types  of  hazardous  cleanup 
wastes  (e.g..  debris,  sludges)  that  are 
managed  in  compliance  with  applicable 
provisions  of  this  chapter; 

5.  Non-hazardous  contaminated 
media  (i.e.,  media  that  have  been 
determined  by  the  Director  to  not 
contain  hazardous  wastes,  in 
accordance  with  §  269.4),  that  are 
managed  either  at  a  media  cleanup  site 
or  elsewhere,  in  accordance  with  site- 
specific  or  other  management 
requirements  imposed  pursuant  to  any 
applicable  State  or  Federal  management 
requirements,  which  do  not  require  the 
presence  of  hazardous  waste;  and/or 

6.  Other  types  of  non-hazardous 
cleanup  wastes  that  are  generated  from 
a  media  cleanup  site  and  managed 
either  at  the  site  or  elsewhere,  in 
accordance  with  management 
requirements  imposed  pursuant  to 
applicable  State  or  Federal  regulations. 

As  explained  above,  RMPs  would 
always  be  required  whenever  Part  269 
requirements  are  implemented,  except 
when  the  cleanup  is  conducted  under 
circumstances  where  a  permit  is  not 
required,  such  as  in  CERCLA  responses. 
In  the  case  of  CERCLA  on-site  removal 
or  remedial  actions,  RMPs  would  not  be 
required.  Generallv,  however,  a  Record 
of  Decision  (ROD),'  or  other  CERCLA 
decision  document,  would  specify  the 
requirements  for  compliance  with  Part 
269,  if  the  remedy  involved 
management  of  contaminated  media. 

As  mentioned  already,  the  provisions 
of  this  rule  would  not  v/aive  or  replace 
otherwise  applicable  provisions  of 
Subtitle  C.  For  example,  if  the  cleanup 
will  be  taking  place  at  an  operating 
RCR^  Treatment  Storage  or  Disposal 
Facility  (TSDF),-''-  that  TSDF  would  still 
need  a  traditional  RCRA  permit  for  its 
ongoing  operations.  If  that  facility 
wanted  to  conduct  cleanup  according  to 
Part  269,  the  RCRA  permit  for  the  site 
could  serve  as  the  RMP,  or  the  facility 
could  have  both  a  RMP  and  a  RCRA 
permit.  In  addition,  if  hazardous  waste 
management  units  are  to  be  employed 
during  the  remedial  activities,  such 
units  would  have  to  be  operated  in 


-"i  e  .  h.iZdrdous  wa.ste  managemenl  activilies 
apart  from  the  cleanup  aclivilips  would  require  a 
RCRA  permit.  Although  the  part  of  the  site  where 
the  remediation  wa.s  taking  place  could  be 
con.sidcred  a    media  remediation  site."  the  entire 
fatihiv  could  not  be  considered  a  "clean  up  only" 
site,  and  therefore  would  he  subject  to  applicable 
RCRA  requirements,  inchuling  permitting,  and 
RCR.\  S»i300-»luland(v)  facility,  and  beyond  the 
facility  tx>iindary.  corrective  action.  (See  definition 
of  media  remediation  «ite  in  40  CFR  269.3.  and 
preamble  .section  (V)(A)(3)). 


compliance  with  the  appropriate 
standards  of  40  CFR  Part  264  (except 
Subparts  B  and  C.  for  general  facility 
standards  and  preparedness  and 
prevention)  for  design:  operation; 
closure  and  post -closure;  handling 
procedures:  transportation,  and 
inspection  of  units  or  equipment. 

The  Agency  is  proposing  this 
approach  because  the  requirements  of 
Subparts  A  and  D-DD  are  appropriate  to 
ensure  safe,  protective  operation  of  such 
units  for  hazardous  contaminated 
media,  just  as  they  are  appropriate  for 
new  wastes.  EPA  is  proposing  not  to 
require  compliance  with  parts  B  and  C 
because  those  sections  were  designed 
for  long-term  operating  hazardous  waste 
facilities,  and  not  one-time  cleanup 
actions.  However,  EPA  recognizes  that 
other  40  CFR  Part  264  standards  may 
not  be  appropriate  under  certain  site- 
specific  circumstances.  EPA  solicits 
comments  on  what  other,  if  any, 
provisions  of  40  CFR  Part  264  should 
not  be  applicable  to  management  of 
hazardous  contaminated  media  at  media 
cleanup  sites. 

The  proposed  requirements 
concerning  RMPs  (Subpart  D)  are  the 
only  provisions  of  Part  269  that  could  be 
applied  to  management  of  all  types  of 
hazardous  cleanup  wastes.  EPA 
considered  restricting  RMPs  to  address 
only  management  of  media.  Under  such 
an  option,  however,  other  types  of 
cleanup  wastes,  such  as  debris  and 
sludges,  would  require  a  permit — a 
second  authorizing  document  under  the 
RCRA  permit  requirements  of  Part  270. 
The  Agency  does  not  propose  to  limit 
RMPs  in  this  way.  because  RMPs  are 
intended  to  expedite  permitting  and 
accelerate  cleanups  for  a  wide  variety  of 
sites,  and  because  they  can  adequately 
address  public  participation  concerns. 
As  explained  in  section  II  of  this 
proposed  rule,  the  requirement  to  obtain 
RCRA  permits  for  cleanups  has  often 
frustrated  desirable  cleanup  activities. 
Thus,  limiting  RMPs  to  management  of 
contaminated  media  would  severely 
limit  the  relief  that  this  rule  is  intended 
to  provide. 

In  addition,  RMPs  would  be  required 
only  if  cleanup  wastes  are  managed  in 
such  a  way  that  requires  a  RCRA  permit, 
or  to  document  contained-in  decisions 
(that  media  do  not  contain  hazardous 
waste),  and  the  management 
requirements  for  the  non-hazardous 
contaminated  media.  In  many  cases, 
hazardous  cleanup  wastes  could  be 
managed  in  such  a  way  that  does  not 
trigger  the  requirement  for  a  RCRA 
permit.  An  example  would  be  a  site 
where  contaminated  media  are  simply 
excavated  and  transported  off-site  to  a 
permitted  facility  for  treatment  or 


disposal.  Another  example  would  be 
treatment  or  storage  in  units  that  are 
exempt  from  permitting  requirements, 
such  as  wastewater  treatment  units,  or 
less  than  90-day  treatment  or  storage  in 
tanks  or  containers.  In  summary,  if 
absent  proposed  Part  269,  a  cleanup 
action  did  not  require  a  RCRA  permit 
under  §  270.1,  and  a  RMP  is  not  needed 
to  document  a  contained-in  decision,  it 
would  not  need  a  RMP. 

Under  proposed  §  269.40(e).  a  RMP 
could  be  a  "stand  alone  "  document,  or 
as  might  often  be  the  case,  a  part  of  a 
more  comprehensive  document 
prepared  by  the  overseeing  agency.  An 
example  of  a  comprehensive  document 
would  be  an  enforcement  order  that 
explains  the  overall  remedy  for  a 
contaminated  site.  The  order  would 
specify  the  requirements  for 
management  of  hazardous  cleanup 
wastes,  and  other  remedial  requirements 
such  as  cleanup  standards  and  source 
control  requirements.  The  order's  media 
management  requirements  would  not 
necessarily  have  to  be  presented  as  a 
separate  plan,  soJong  as  those 
requirements  were  clearly  specified  to 
enable  public  review  and  comment.  On 
the  other  hand,  an  overseeing  agency 
might  prefer  to  issue  a  RMP  for  a 
cleanup  site,  and  use  the  RMP  as  the 
vehicle  for  specifying  other  remedial 
requirements,  in  addition  to  those  for 
waste  management. 

Proposed  §  269.40(c)  provides  that 
RMPs  may  constitute  RCRA  permits  for 
the  purpose  of  satisfying  permitting 
requirements  under  RCRA  section 
3005(c).  RMPs  are  designed  to 
streamline  the  implementation  of 
remedial  actions  that  need  RCRA 
permits  by  requiring  less  extensive 
review  and  comment  procedures  than 
are  required  for  RCRA  permits.  In 
addition,  facility-wide  corrective  action 
requirements  would  not  generally  apply 
to  RMPs.  (See  preamble  discussion  of 
media  cleanup  sites  elsewhere  in  this 
proposed  rule). 

Proposed  §269.40  (f)  and  (g)  specify 
that  approval  of  a  RMP  would  not 
convey  any  property  rights,  or  any 
exclusive  privilege  of  any  sort,  and  that 
approval  of  a  RMP  does  not  authorize 
any  injury  to  persons  or  property,  or  any 
invasion  of  other  private  rights,  or  any 
infringement  of  State  or  local  laws  or 
regulations.  These  statements  were 
taken  from  RCRA  permitting 
requirements.  (See  §270.4  (b)  and  (c)). 
EPA  believes  that  these  statements 
should  apply  in  the  same  manner  to 
RMPs  as  they  do  to  RCRA  permits. 

EPA  believes  it  may  also  be 
appropriate  to  specify  that  compliance 
with  a  RMP  during  its  term  would 
constitute  compliance,  for  purposes  of 


enforcement,  with  Subtitle  C  of  RCRA. 
This  would  be  consistent  with  40  CFR 
270.4(a)  for  RCRA  permits.  The  Agency 
requests  comments  on  this  issue. 

2.  Content  of  RMPs— §  269.41 

The  purpose  of  a  RMP  is  to  document 
the  requirements  for  the  contaminated 
meuia  that  are  being  managed  at  the 
media  cleanup  site,  and  to  justify  these 
requirements.  This  documentation  is 
necessary  because  it  (1)  defines  the 
enforceable  provisions  that  apply  to 
contaminated  media  management 
activities:  (2)  provides  infoiTnation  to 
the  Director  that  is  sufficient  to 
determine  that  these  actions  will  be 
conducted  according  to  applicable 
provisions:  and  (3)  provides  sufficient 
information  and  opportunity  for  public 
comment  through  the  public 
participation  procedures  in  §  269.43(e). 
Although  RMPs  may  be  required  for 
the  management  of  media  that  result 
from  investigations  and  treatability 
studies,  the  Agency  believes  that  the 
process  and  content  requirements  for 
such  RMPs  should  be  as  streamlined  as 
possible.  In  those  cases,  under  the 
proposed  rule  it  would  only  be 
necessary  to  include  relevant 
information  to  determine  that  media 
management  activities  would  be  in 
compliance  with  the  requirements  of 
this  Part,  and  other  applicable 
requirements.  This  would  ease  the 
administrative  burden  on  investigations 
and  treatability  studies,  and  therefore 
facilitate  getting  these  activities 
underway  at  cleanup  sites.  EPA  requests 
comments  on  whether  this  streamlining 
is  appropriate,  and  whether  more 
should  be  done  to  reduce  the 
administrative  burdens  associated  with 
investigations  and  treatabihty  studies  in 
regard  to  today's  proposal. 

Since  several  different  types  of 
cleanup  wastes  may  be  managed  under 
approved  RMPs,  the  RMP  must  define 
what  types  of  materials  are  being 
managed  according  to  their 
requirements.  For  media  that  will  be 
managed  by  the  requirements  of  this 
Part,  the  proposed  rule  provides  that 
information  must  demonstrate  that  the 
materials  are  indeed  media,  as  defined 
in  proposed  §  269.3.  For  hazardous 
contaminated  media  and  other 
hazardous  cleanup  wastes  that  must  be 
managed  according  to  the  substantive 
requirements  under  Subtitle  C. 
information  would  be  required  to 
demonstrate  what  type  of  cleanup 
wastes  would  be  managed  in  order  to 
identify  the  applicable,  substantive 
Subtitle  C  regulations.  This  information 
would  be  necessary  to  indicate  that  the 
planned  remedial  activities  involving 
those  materials  would  be  in  compliance 


with  those  substantive  requirements. 
For  non-hazardous  contaminated  media 
whif  h  would  be  managed  according  to 
applicable  State/Federal  requirements, 
the  RMP  would  have  to  include  enough 
information  to  allow  the  Director  to 
determine  that  the  media  did  not 
contain  hazardous  waste.  .Mso.  the  RMP 
would  have  to  show  that  the  media 
would  be  managed  in  compliance  with 
any  applicable  State/Federal 
requirements. 

It  is  important  to  demonstrate  that  the 
contaminated  media  being  managed 
would  meet  the  definition  in  the 
proposed  §  269.3,  and  that  planned 
treatment  of  those  media  would  meet 
the  treatment  requirements  of  this  Part, 
if  applicable.  The  RMP  would  have  to 
provide  any  information  on  the  media 
(or  waste)  characteristics,  and  the 
constituent  concentrations  that  would 
affect  how  the  materials  should  be 
treated  and/or  managed.  Particularly, 
the  RMP  would  have  to  provide 
information  on  initial  concentrations  of 
contaminants  in  the  media  so  that  the 
overseeing  agency  could  determine 
when  any  applicable  required  treatment 
reductions  are  met.  Also,  some 
contaminants  are  treated  more  or  less 
successfully  with  different  types  of 
technologies.  Accordingly,  this 
information  could  affect  how  those 
contaminants  should  be  treated 

Different  management  requirements 
could  be  more  appropriate  for  different 
sites,  depending  on  the  volumes  of 
hazardous  contaminated  media  to  be 
managed  at  the  site.  Therefore.  EPA 
proposes  that  RMPs  would  fc>e  required 
to  include  information  on  the  volumes 
of  wastes  and  media  to  be  managed. 
The  RMP  should  also  specify  the 
types  of  treatment  and  management  that 
will  be  used  to  treat  the  contaminated 
media  under  the  RMP.  With  this 
information  the  Director  could 
determine  if  other  Subtitle  C 
requirements  would  be  applicable  to 
that  treatment,  such  as  the  40  CFR  Part 
264  standards.  The  Director  also  could 
determine  if  the  treatment  would  be 
conducted  in  a  way  that  would  be 
protective  of  human  health  and  the 
environment. 

As  discussed  in  the  section 
"Treatment  Requirements  for  Hazardous 
Contaminated  Media"  of  today's 
proposed  rule,  EPA  is  concerned  about 
the  potential  for  remedial  technologies 
to  cause  cross-media  transfer  of 
contaminants.  For  example, 
contaminants  could  be  volatilized  for 
removal  from  the  soil,  but  releasing 
them  to  the  air  could  then  contaminate 
the  air.  Obviously,  this  would  not 
accomplish  the  Agency's  goal  of  actual 
cleanup  of  contaminants.  Instead  the 


•r« 
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Agency  proposes  to  control  the  potential 
of  cross-media  transfer  by  requiring  that 
the  RMP  would  include  information  on 
how  the  treatment  system  would  be 
designed  and  operated  so  that  the 
transfer  of  pollutants  to  other 
environmental  media  would  be 
minimized. 

As  discussed  earlier,  EPA  is  currently 
developing  a  set  of  guidance  documents 
called  Best  Management  Practices  for 
Soils  Treatment  Technologies.  These 
documents  will  provide  guidance  for 
controlling  cross-media  contamination 
from  different  categories  of  remedial 
technologies.  This  guidance  will  be 
made  available  for  comment  before  it  is 
finalized. 

In  EPA's  experience,  accurate  waste 
analysis  is  critical  in  selecting  effective 
remedial  waste  management 
requirements.  Thus,  the  proposed  rule 
states  that  RMPs  would  include 
information  on  planned  or  completed 
sampling,  and  analysis  procedures 
necessary  to  many  aspects  of  the 
remedial  actions,  including: 
characterization,  ensuring  effective 
treatment,  and  demonstrating 
compliance  with  the  treatment  standard. 
In  addition,  the  RMP  would  include 
quality  assurance,  and  quality  control 
procedures  to  validate  the  results  of  the 
sampling  and  analysis. 

The  Agency  is  currently  developing 
guidance  on  how  to  sample,  test,  and 
analyze  contaminated  media.  This 
guidance  would  be  used  to  characterize 
the  contaminated  media  being  managed 
in  a  way  that  EPA  would  generally 
consider  adequate  for  compliance  with 
this  Part.  This  draft  guidance  is 
available  for  comment  in  the  docket  for 
today 'sproposal. 

EPA  has  found  it  necessary  to  collect 
treatability  data  for  contaminated  media 
so  that  it  can  set  treatment  standards 
with  reasonable  faith  that  those 
standards  can  be  met  with  available 
technologies,  and  provide  information 
on  which  technologies  have 
accomplished  what  results  on  what 
kinds  of  contaminated  media  to 
potential  users.  Today's  proposed  rule 
would  provide  tremendous  flexibility  in 
LDR  treatment  standards  because, 
among  other  things,  of  a  lack  of  data 
regarding  what  treatment  levels  can 
actually  be  met  in  practice.  One  of  the 
rule's  goals  is  to  provide  data  to  ensure 
appropriate,  future  treatment 
requirements.  In  order  to  collect  this 
much-needed  data,  the  proposed  rule 
would  require  that  upon  conclusion  of 
implementation  of  remedial 
technologies  (both  full-scale  as  well  as 
treatability  studies),  conducted  under 
approved  RMPs,  data  be  submitted  to 
EPA  in  the  manner  specified  in 


Appendix  B  to  this  Part.  (See 
§§  269.41(c)(9)  and  269.42(b)).  The 
Agency  will  make  these  data  available 
to  the  public  once  they  have  been 
compiled  into  EPA's  NRMRL  treatability 
database.  EPA  proposes  that  data  from 
treatability  studies  be  submitted  as  soon 
as  the  treatability  study  (or  studies)  has 
been  completed.  Full-scale  operating 
data  would  be  submitted  every  three 
years,  or  after  the  cleanup  has  been 
completed,  whichever  is  first. 

Treatability  data.  The  National  Risk 
Management  Research  Laboratory 
treatability  database  is  available  through 
the  Alternative  Treatment  Technology 
Information  Center  (ATTIC)  system  or 
on  disk  at  no  charge  from  EPA.  The 
ATTIC  system  provides  access  to  several 
independent  databases  as  well  as  a 
mechanism  for  retrieving  full-text 
documents  of  key  literature.  The  ATTIC 
system  can  be  accessed  with  a  personal 
computer  and  modem  24  hours  a  day, 
and  no  user  fees  are  charged. 

To  access  the  ATTIC  system,  set  your 
PC  communications  software  as  follows: 
Name:  ATTIC 
Number:  (703)  908-2138 
Baud  Supported:  Up  to  14,400 
Parity:  N 
Data  Bits:  8 
Stop  Bits:  1 

Terminal  Emulations:  ANSI.  VTlOO 
Duplex:  Full 

For  further  information  on  the  ATTIC 
system,  please  call  the  ATTIC  Hotline 
at:  (703)  908-2137,  or  contact  the  ATTIC 
Program  Manager:  Daniel  Sullivan,  U.S. 
EPA  (MS  106),  2890  Woodbridge 
Avenue,  Edison,  NJ  08837-3679,  phone: 
(908)  321-6677,  fax:  (908)  906-6990. 

The  Agency  requests  comments  on 
whether  this  procedure  and  format  will 
meet  the  goals  of  providing  access  to  the 
public  and  regulated  community  about 
achievable  treatment  at  cleanup  sites, 
and  whether  it  will  provide  adequate 
information  to  the  Agency  for  the 
development  of  future  rulemakings. 

For  many  reasons,  the  Director  could 
decide  that  further  information  in  the 
RMP  is  needed  to  determine  compliance 
with  this  Part.  If  the  Director  does 
request  further  information  (according 
to  §269.41(c)(10)),  the  owner/operator 
shall  revise  the  proposed  RMP  to 
include  that  information. 

Fostering  innovative  technologies. 
The  Agency  believes  that  environmental 
regulations  and  policies  should 
promote,  rather  than  inhibit,  the 
innovation  and  adaptation  of  new 
technologies.  By  adopting  such  a 
strategy,  environmental  policy  can 
promote  both  the  economy  and  the 
environment  by  creating  new  industries, 
jobs,  and  a  new  capability  to  make 


environmental  progress.  We  therefore 
are  seeking  comments  on  how  this 
regulation  can  further  innovative 
technology  as  well. 

In  order  to  clarify  what  the  Agency 
means  by  innovative  technology  in  this 
case,  the  following  is  a  definition  from 
the  White  House  "Bridge  to  a 
Sustainable  Future"  document  from 
April  1995.  "(A]  technology  that 
reduces  human  and  ecological  risks,  . 
enhances  cost  effectiveness,  improves 
efficiency,  and  creates  products  and 
processes  that  are  environmentally 
beneficial  or  benign.  The  word 
"technology"  is  intended  to  include 
hardware,  software,  systems,  and 
services.  Categories  of  environmental 
technologies  include  those  that  avoid 
environmental  barm,  control  existing 
problems,  remedied  or  restore  past 
damage,  and  monitor  the  state  of  the 
environment." 

One  example  of  how  this  proposed 
rule  attempts  to  foster  innovative 
technologies  is  by  creating  a  new  media 
treatment  variance.  In  cases  where 
innovative  technologies  will  be 
protective  of  human  health  and  the 
environment,  given  site-specific 
conditions,  a  media  treatment  variance 
could  set  an  alternative  treatment 
standard  using  an  innovative 
technology. 

The  Agency  requests  comments  on 
what  specific  regulatory  or  policy 
changes  should  be  added  to  the  rule  to: 
(1)  Increase  incentives  for  innovative 
technologies:  and  (2)  identify  and 
reduce  any  existing  barriers  to 
innovative  technologies.  Specifically, 
the  Agency  requests  comments  on  how 
RCRA  requirements  can  be  changed,  in 
a  manner  acceptable  to  all  concerned 
parties,  to  allow  for  rapid  technology 
development. 

EPA  solicits  comments  on  the 
desirability  of,  and  possible  approaches 
for,  tailoring  regulatory  requirements  for 
technologies  when  the  risk  of  a  major 
system  failure  is  impossible,  remote,  or 
without  significant  risk  from  unit 
operations  commonly  called  "soft 
landing  technologies."  For  such 
technologies,  particularly  those  that  are 
in-situ,  a  high  level  of  regulatory  control 
does  not  appear  necessary.  Certain  ex- 
situ  technologies  such  as  soil  washing 
also  seem  to  present  a  minimal  risk. 
EPA  requests  comments  and  suggestions 
specifically  on  how  regulatory 
requirements  could  be  tailored  to  "soft 
landing"  technologies.  For  example, 
should  RMPs  for  soft  landing 
technologies  have  a  more  streamlined 
approval  process  than  other  RMPs;  or 
should  they  be  exempt  from  permitting 
requirements  entirely;  or  should  their 
requirements  be  tailored  differently? 


3.  Treatability  Studies— §  269.42 

EPA  recognizes  that  treatability 
st\idies  are  likely  to  be  an  important 
component  of  evaluation,  selection,  and 
application  of  LDR  treatment 
technologies,  especially  for  innovative 
technologies.  Thus,  it  may  be  highly 
desirable  or  even  necessary  to  generate 
site-specific,  pilot-scale  treatability 
information  to  support  preparation  of 
Remediation  Management  Plans  (RMPs). 

In  §  269.42  of  today's  proposed  rule, 
EPA  proposes  that  treatability  studies 
would  be  conducted  subject  to  the 
discretion  of  the  Director,  and  in 
accordance  with  appropriate  provisions 
of  40  CFR  269.41  and  269.43.  (See 
discussion  above).  If  a  treatability  study 
were  going  to  be  conducted  under  a 
RMP,  the  RMP  would  include 
information  describing  how  the  study 
would  be  conducted,  including  relevant 
design  and  operating  parameters, 
information  on  waste  characteristics, 
and  sampling  and  analytical  procedures. 

If  applicable,  the  currently  available 
Treatability  Sample  Exclusion  Rule 
could  be  used  for  treatability  studies; 
however,  the  rule  might  not  cover  all 
situations  where  relief  for  treatability 
studies  is  needed.  EPA  solicits 
comments  on  whether  it  would  be 
preferable  to  revise  the  Treatability 
Sample  Exclusion  Rule  (40  CFR 
261.4(e)-(f))  to  allow  site-specific 
decisions  regarding  quantities  and  time 
frames  for  treatability  studies  that  have 
been  conducted  in  support  of  activities 
covered  by  HWIR-media,  or  other 
cleanup  projects. 

The  Agency  recently  revised  the 
Treatability  Sample  Exclusion  Rule  to 
allow  up  to  10,000  kg  of  contaminated 
media  to  be  used  in  treatability  studies 
without  permits  or  manifests.  In 
promulgating  the  revision.  EPA  was 
aware,  based  on  comments  received  on 
the  proposal,  that  the  quantity  limits 
were  not  always  sufficient  to  allow 
treatability  studies  of  appropriate  scale," 
particularly  for  in-situ  treatments. 
Because  treatabihty  studies  in  support 
of  HWIR-media  activities  have  the 
objective  of  improved  remedial 
decision-making  and  cleanups,  and 
would  take  place  under  regulatory 
oversight,  EPA  sees  merit  in  facilitating 
appropriate  scale  studies,  and  requests 
comments  on  whether  to  allow  the 
Director  to  determine,  on  a  site-specific 
basis,  to  exempt  waste  under  treatability 
studies  when  necessar>'  in  order  to 
obtain  effective  treatability  study 
results.  The  Director  would  be  required 
to  ensure,  as  always,  that  exempting  the 
wastes  would  not  pose  a  threat  to 
human  health  and  the  environment.  The 
Agency  requests  comments  on  any  other 


approaches  to  effective  treatability 
studies,  and  other  issues  related  to  this 


area. 

4.  Approval  of  RMPs— §  269.43 

This  section  of  the  proposed  rule  sets 
out  procedures  for  review  and  approval 
of  RMPs.  If,  however,  the  overseeing 
Agency  were  using  an  alternative 
document  as  discussed  above,  and  if  the 
Agency  had  review  and  approval 
requirements  for  the  document  (that 
provide  equivalent  or  greater 
opportunities  for  public  review  and 
comment),  then  those  alternative 
procedures  could  be  used.  Examples  of 
these  procedures  would  be  the  RCRA 
permit,  or  the  permit  modification 
procedures  in  Part  270.  If  necessary,  the 
Director  could  also  require  further 
review  and  comment  procedures. 

The  proposed  rule  would  require  both 
the  owner  and  operator  to  sign  the  draft 
RMP  before  submitting  it  to  the  Director 
for  review  and  approval.  The  owner  and 
the  operators  signatures  would  certif>' 
their  agreement  to  implement  the 
provisions  of  the  RMP  if  the  RMP  is 
approved  as  submitted.  In  the  context  of 
cleanups,  EPA  has  found  that,  on 
occasion,  either  the  owner  or  operator  is 
unwilling  to  sign  a  permit  application. 
For  example,  a  property  owner  may  be 
unwilling  to  sign,  because  of  fear  of 
liability,  where  a  lessee  is  conducting  a 
cleanup.  EPA  solicits  comments  on 
whether  signatures  of  both  the  owner 
and  operator  are  needed  in  every-  case. 

The  Director  could  require 
modification  or  additional  information 
that  might  be  necessary-  for 
demonstrating  compliance  with  the 
requirements  of  this  Part.  For  example, 
to  allow-  EPA  and  the  States  flexibility 
in  using  existing  enforceable  documents 
and  procedures  to  comply  with  the 
requirements  for  RMPs,  the  Agency  is 
not  proposing  national  requirements  in 
areas  such  as  record  keeping  and 
reporting  EP.^  believes  that  the  Director 
should  specify  any  additional 
requirements  that  he/she  determines 
necessary,  (but  that  do  not  havt>  national 
requirements  specified  in  Part  269)  in 
the  RMP.  The  Agency  requests 
comments  on  whether  EPA  should 
specify  national  requirements  for  record 
keeping  and  reporting,  or  anv  other 
requirements  for  RMPs. 

Once  the  Director  determines  that  the 
draft  RMP  adequately  demonstrates 
compliance  with  the  requirements  of 
this  Part,  he/she  could  add  provisions  to 
the  proposed  RMP  that  specify 
conditions  under  which  the  media  must 
be  managed,  in  accordance  with  this 
Part  and  other  applicable  provisions  of 
Subtitle  C.  The  Director  could  also  add 
contained-in  concentrations  for  media 


that  would  be  managed  under  the  RMP. 
If  media  that  originally  contain 
hazardous  wastes  were  to  be  treated  to 
a  point  at  or  below  which  they  no  longer 
would  contain  the  wastes,  then  these 
levels  would  be  necessary  to  define 
when  the  media  no  longer  contain 
hazardous  wastes. 

If  the  Director  had  established 
applicable  Slate-wide  contained-in 
concentration  levels,  or  if  all  media  at 
the  site  were  to  be  managed  as 
hazardous  contaminated  media,  then 
such  contained-in  levels  could  simply 
be  referenced  in  the  RMP. 

The  Director  must  also  document  site- 
specific  minimize  threat  determinations 
or  other  treatment  variances  in  the  RMP 
if  such  a  determination  were  made  for 
the  site  in  question.  This  would  provide 
the  public  tbe  opportunity  to  review 
and  comment  on  both  contained-in  and 
minimize  threat  decisions. 

EPA  con.siders  public  review  and 
comment  procedures  to  be  an  extremely 
important  part  of  the  review  and 
approval  process  for  remedial  activities. 
The  Agency  intends  for  the  procedures 
provided  in  this  proposed  rule  to 
balance  the  need  for  public  involvement 
with  the  need  for  fast  and  efficient 
approval  of  remedial  activities 

In  essence,  EPA  is  proposing  to 
require  the  use  of  the  minimum  public 
participation  requirements  set  out  in 
RCR\  section  7004(b)  Thus,  the  first 
step  in  the  proposed  public  review  and 
comment  procedures  is  for  the  Director 
to  publish  in  a  ma)or  local  newspaper  of 
general  circulation,  and  broadcast  over 
a  local  radio  station  his/her  intention  to 
approve  tne  RMP.  This  notice  would 
provide  the  public  with  the  opportunity 
to  submit  written  or  oral  comments,  and 
would  be  required  to  specify  the  length 
of  time  that  the  public  has  to  comment 
The  proposed  rule  specifies  that  the 
comment  period  shall  be  no  shorter  than 
45  days.  At  this  time,  the  Director 
would  also  be  required  to  transmit  a 
v\Titten  notice  of  his/her  intent  to 
appro\  e  the  RMP  to  each  unit  of  local 
government  ha\ing  jurisdiction  over  the 
area  in  wtiich  the  site  was  located,  and 
to  each  State  agency  having  any 
authority  under  State  law  with  respect 
to  anv  construction  or  operations  at  the 

site. 

The  next  step  is  an  intonnal  hearing. 
The  Director  could  determine  on  his/her 
own  initiative  that  a  hearing  is 
appropriate,  or  receive  i  request  for  a 
hearing  In  either  rise  the  Director 
would  be  required  to  schedule  a  hearing 
to  discuss  issues  relating  to  approval  of 
the  RMP  The  hearing  would  provide 
the  interested  public  an  opportun'tv  to 
present  written  or  oral  statements.  The 
Director  would  be  required.  v\henever 
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possible,  to  schedule  the  hearing  at  a 
location  that  is  convenient  to  the  site's 
nearest  population  center.  The  Director 
would  be  required  to  give  notice  again 
in  the  newspaper  and  on  the  radio  of  the 
hearing's  date,  time,  and  subject  matter. 

After  the  comment  period,  and  after 
the  hearing  (if  one  is  held)  the  Director 
would  be  required  to  consider  and 
respond  to  all  significant  written  and 
oral  comments  (received  by  the 
deadline)  on  the  proposed  RMP.  If  the 
Director  determines  that  it  is 
appropriate,  he/she  may  modify  the 
RMP  to  accommodate  the  comments 
received. 

At  that  point,  the  Director  would  be 
required  to  determine  if  the  RMP  were 
adequate,  and  if  it  met  the  requirements 
of  this  Part.  If  so,  he/she  would  be 
required  to  notify  the  owner/operator 
and  all  other  commenters  in  writing  that 
the  RMP  had  been  approved.  Once  the 
RMP  had  been  approved,  it  would  be  an 
enforceable  document,  and  a  final 
Agency  action  (not  subject  to 
administrative  ap[>eals  in  §  124.19  of 
this  part). 

EPA  requests  comments  on  whether 
these  public  participation  requirements 
are  appropriate  for  RMPs.  The  Agency 
also  requests  comments  on  public 
participation  requirements  in  the  State 
Authorization  section  of  this  proposal. 
The  Agency  is  proposing  this  approach 
to  public  participation  for  RMPs 
because  RMPs  can  serve  as  RCRA 
permits  if  necessary;  hence,  the  Agency 
is  proposing  to  follow  the  statutory 
requirements  for  public  participation  for 
RCRA  permits.  The  Agency  also 
requests  comments  on  whether  there 
should  be  different  levels  of  public 
participation  if  the  media  contain 
hazardous  wastes,  or  if  the  Director 
determines  that  the  media  do  not 
contain  hazardous  wastes.  The  Agency 
requests  comments  on  whether  there 
should  be  some  flexibility  in  the  public 
participation  requirements  based  on  the 
different  types  of  activities  that  could  be 
performed  according  to  RMPs.  See 
further  discussion  of  this  issue  below  in 
the  State  Authorization  section 
(V)(E)(6)(b)  of  the  preamble  regarding 
essential  elements  for  an  HWIR-media 
program. 

Proposed  §  269.43(f)  specifies  that 
RMPs  that  require  combustion  of 
cleanup  wastes  at  a  media  cleanup  site 
would  have  to  be  approved  according  to 
the  more  rigorous  procedures  that  are 
required  for  RCRA  permits  under  Part 
270.  Technologies  involving  higher 
levels  of  energy  input  generallv  at.hieve 
higher  levels  of  contaminant  removal/ 
destruction,  and  may  do  so  with  greater 
consistency  over  a  range  of  conditions. 
Nevertheless,  higher  energy  systems 


potentially  may  have  undesirable  side- 
effects.  As  in  the  case  of  combustion, 
regulatory  attention,  including 
preliminary  demonstrations  of 
performance  through  trial  bums,  etc., 
has  been  found  necessary  to  address 
these  concerns. 

5.  Modification  of  RMPs— §269.44 

Plans  for  remedial  actions  sometimes 
need  to  be  modified.  Often, 
modifications  are  necessary  as  new 
information  becomes  available,  or  when 
unforeseen  circumstances  arise.  In  order 
to  retain  the  most  flexibility  for 
overseeing  Agencies  that  have  their  own 
requirements  for  modification  of 
remedial  plans,  this  rule  proposes  that 
the  RMP  specify  procedures  for  any 
necessary  modifications.  The  Agency 
believes  that  if  the  modifications 
include  a  major  change  in  the 
management  of  hazardous  contaminated 
media  at  the  site,  the  modification 
procedures  should  provide 
opportunities  for  public  review  and 
comment. 

6.  Expiration,  Termination,  and 
Revocation  of  RMPs— §  269.45 

In  a  similar  maimer  as  modifications 
to  RMPs,  EPA  intends  for  the  Director 
to  specify  in  the  RMP  the  procedures 
under  which  the  RMP  will  expire, 
terminate,  or  be  revoked.  RMPs  which 
constitute  permits  for  land  disposal 
facilities  must  be  reviewed  every  five 
years  to  comply  with  the  statutory 
requirements  under  RCRA  section 
3005(c)(3),  and  all  RMPs  which 
constitute  RCRA  permits  must  be 
renewed  at  least  every  10  years,  if  they 
will  remain  in  effect  longer  than  that,  in 
order  to  comply  with  the  statutory 
requirements  under  RCRA  section 
3005(c)(3). 

E.  Streamlined  Authorization 
Procedures  for  Program  Revisions  (Part 
271) 

1.  Statutory  and  Regulatory  Authorities 

Section  3006(b)  of  RCRA,  42  U.S.C. 
6929(b),  instructs  EPA,  after  notice  and 
opportunity  to  comment,  to  authorize 
State  programs,  unless  the  Agency  finds 
that  the  State  program  is  not  equivalent 
to  the  Federal  program,  nor  consistent 
with  the  Federal  program,  nor  adequate 
in  providing  for  enforcement.  General 
standards  and  requirements  for  State 
authorization  are  set  forth  in  40  CFR 
Part  271.  Following  authorization,  EPA 
retains  the  enforcement  authorities  of 
RCRA  sections  3008,  7003  and  3013, 
although  the  authorized  State  has 
primary  enforcement  responsibilitv. 
Pursuant  to  RCRA  section  3009.  42 
U.S.C.  6929,  States  may  choose  to 


implement  hazardous  waste 
management  requirements  that  are 
either  more  stringent  or  broader  in 
scope  than  the  Federal  requirements. 
State  requirements  that  are  more 
stringent  may  be  included  in  a  State's 
authorized  program;  requirements  that 
are  broader  in  scope  are  not  part  of  the 
authorized  State  program. "  (See  40 
CFR271.1(i)). 

2.  Background  and  Approach  to 
Streamlined  Authorization 

EPA  has  been  reviewing  State 
authorization  applications  and 
authorizing  State  hazardous  waste 
programs  since  the  early  1980's. 
Currently  49  States  and  territories  have 
received  final  authorization  as  defined 
in  40  CFR  270.2  for  the  base  RCRA 
program.**  To  varying  degrees  these 
same  States  and  territories  are  also 
authorized  to  implement  provisions 
promulgated  imder  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSVVA).  Many  States  have  more  than  a 
decade  of  experience  promulgating  rules 
for  and  implementing  authorized 
hazardous  waste  programs. 

Once  authorized.  States  are  required 
to  adopt  and  become  authorized  for  new 
and  revised  Federal  requirements  that 
are  more  stringent  than  the  authorized 
State  program.  (See  40  CFR  271.21). 
Since  EPA  regularly  revises  the  RCRA 
regulations  in  response  to  statutory 
provisions,  court  ordered  deadlines, 
evolving  science,  and  changing  Agency 
priorities,  States  continually  submit 
program  revisions  to  EPA  for  review  and 
approval. 

Under  the  current  authorization 
structure,  all  revisions  to  authorized 
State  hazardous  waste  programs, 
including  minor  changes,  are  potentially 
subject  to  the  same  standards  of 
application  and  receive  the  same  level 
of  EPA  scrutiny.  Preparation,  review, 
and  processing  of  these  program 
revisions  represent  a  significant 
resource  commitment  on  the  part  of 
EPA  and  the  States.  Occasionally,  States 
and  EPA  Regions  can  experience  delays 
in  authorization  of  State  program 
revisions  during  which  EPA  and  a  State 
are  jointly  implementing  many  portions 
of  the  RCRA  program.  For  example,  in 
many  States  EPA  is  still  implementing 


-'  More  stringenl  Slate  requirements  are  typically 
those  which  impose  additional  requirements  on 
wastes  or  facilities  that  are  already  addressed  by  the 
Federal  program.  Broader  in  scope  requirements  are 
typically  those  that  would  address  wastes  or 
facilities  not  covered  by  Ihe  Federal  program.  The 
authorization  status  of  a  State's  requirements  does 
not  in  any  way  affect  the  ability  of  a  Stale  to  enforce 
such  requirements  as  a  matter  of  State  law. 

-"In  this,  context,  the  "ba.^e"  RCRA  program  refers 
to  authorization  for  all  or  part  of  the  regulations 
promulgated  by  EPA  prior  to  January  26,  1983. 


regulations  promulgated  pursuant  to  the 
1984  HSVVA  amendments.  Any  delay  in 
authorization  of  State  program  revisions 
concerns  EPA  and  State  regulators,  and 
can  confuse  the  public  and  the  regulated 
community  who  often  must  interact 
with  both  agencies  for  even  routine 
inquiries  (e.g.,  the  status  of  a  pending 
permit  application  or  the  compliance  of 
a  given  hazardous  waste  management 

facility). 
EPA  is  continuously  improving  the 

administrative  processes  associated 
with  authorization  of  State  program 
revisions.  Over  the  past  years, 
improvements  have  been  made  through 
joint  training  of  State  and  Federal 
authorization  staff,  increased  emphasis 
on  early  EPA  involvement  in  initial 
preparation  of  authorization 
applications,  and  delegation  of  the 
authority  to  gram  authorization  for 
program  revisions  to  EPA  Regional 
offices.  EPA  believes  that  the  quality  of 
State  program  revision  applications  has 
improved  and  therefore,  EPA  review 
and  approval  of  these  submittals  has 
accelerated. 

Over  the  past  two  years,  many  EPA 
rulemaking  workgroups  (including  the 
HVVIR  FACA  Committee)  began  to 
discuss  and/or  develop  streamlined 
authorization  procedures  specific  to 
their  rulemakings.  Based  on  these 
discussions,  EPA  became  concerned 
that  some  of  the  recently  gained 
efficiencies  in  authorization  processes 
could  be  lost  if  every  new  Federal  rule 
contained  its  own  specialized 
authorization  procedures.  EPA  believes 
that  promulgating  specific  authorization 
procedures  for  each  new  rule  could 
force  State  and  Regional  authorization 
personnel  to  continually  revise  their 
application  formats  and  review 
procedures.  EPA  is  especially  concerned 
since  many  States  do  not  apply  for 
authorization  of  new  Federal  regulations 
one  rule  at  a  time,  but  "cluster"  their 
authorization  applications.  Establishing 
slightly  different  authorization 
procedures  for  each  new  Federal  rule 
might  preclude  clustering  of  program 
revisions,  and  actually  slow 
authorization  by  forcing  States  and  EPA 
Regions  to  prepare  and  process  separate 
program  revision  applications  for  each 

new  rule. 

To  address  this  situation,  and  to 
further  improve  the  authorization 
process,  EPA  developed  two  generic  sets 
of  streamlined  procedures  for  the 
authorization  of  program  revisions.  The 
first  set  of  streamlined  procedures  was 
proposed  in  the  Phase  IV  proposal  (60 
FR  43654.  August  22,  1995);  ^^  the 


"EPA  is  not  now  reopening  the  comment  period 
on  the  Phase  IV  proposal. 


second  set  is  being  proposed  today.  EPA 
believes  that  these  procedures  would 
formalize  some  efficiencies  in  the 
authorization  of  State  program  revisions 
piloted  by  some  States  and  EPA 
Regions. 

In  addition,  EPA  believes  that,  by 
using  these  new  generic  procedures. 
States  and  EPA  Regions  would  continue 
to  be  able  to  cluster  their  authorization 
applications,  and  conduct  successful 
reviews,  by  including  all  Category  1 
rules  in  one  authorization  package,  and 
all  Category  2  rules  in  another 
authorization  package.  (See  preamble 
(V)(E)(3)  for  discussion  of  Categories  1 
and  2).  States  and  EPA  Regions  could 
even  choose  to  coordinate  the  submittal 
dates  for  these  authorization  packages. 
For  example,  the  Categorj  2  application 
could  be  submitted  prior  to  the  Categor>' 
1  appHcation.  This  would  allow  the 
EPA  Region  to  include  an  authorization 
decision  for  both  applications  in  one 
Federal  Register  notice. 

Through  use  of  two  sets  of 
authorization  procedures,  EPA  hopes  to 
tailor  the  level  of  effort  for  preparation, 
review,  and  approval  of  revision 
applications  to  the  significance  of  the 
program  revision.  Both  new  sets  of 
procedures  would  significantly 
streamline  authorization  of  program 
revisions.  However,  both  would  also 
provide  for  EPA  review  of  State  program 
revisions  and  maintain  opportunities  for 
public  review  and  comment  on  EFAs 
proposed  authorization  decisions. 

In  developing  streamlined 
authorization  procedures,  EPA  used 
three  guiding  principles.  First,  States  are 
EPA's  partners  in  environmental 
protection.  Although  EPA  must 
maintain  minimum  national  standards 
for  hazardous  waste  management,  the 
Agency  recognizes  that  many  States 
have  sophisticated,  and  highly- 
developed  programs  for  hazardous 
waste  management  and  cleanup 
designed  to  meet  their  individual 
circumstances  and  priorities.  Second, 
State  programs  do  not  have  to  be  exactly 
the  same  as  the  Federal  program  to  be 
equivalent.  EPA  review  of  State 
programs  must  focus  on  whether  State 
programs  would  achieve  the  same 
results.  (See  S.  Rept.  98-248  p.  62). 
Third,  EPA  should  continue  to  promote 
the  most  efficient  use  of  State  and 
Federal  authorization  resources  and  take 
advantage  of  opportunities  to  streamline 
and  otherwise  encourage  State 
authorization. 

3.  Streamlined  Procedures— §  271.21 

a.  Phase  TV  proposal— Category-  J .  In 
the  recent  Phase  IV  Land  Disposal 
Restrictions  (LDR)  proposal  (60  FR 
43654,  August  22.  1995),  EPA  proposed 


a  streamlined  set  of  authorization 
procedures  that  would  apply  to  certain 
routine  changes  to  the  LDR  program, 
such  as  the  application  of  treatment 
standards  to  newly  identified  wastes. 
The  streamlined  authorization 
procedures  proposed  with  Phase  IV 
have  come  to  be  known  as  Categor>  1 
procedures  for  authorization  of  program 
revisions,  or  simply    CategorN  1." 

In  the  Phase  IV  proposal.  EPA 
explained  that  the  proposed  streamhned 
authorization  procedures  would  also  be 
used  for  certain  other  revisions  to  the 
LDR  program  and  could  be  considered 
for  future.  non-LDR,  rules.  EPA 
proposed  the  generic  streamlined 
authorization  procedures  for  Category-  1 
in  the  Phase  IV  proposal  because  many 
of  the  changes  to  the  LDR  program 
proposed  in  the  Phase  IV  proposal 
exemplify  the  types  of  program 
revisions  EPA  believes  should  be 
addressed  by  Category  1.  In  general, 
EPA  believes  Category  1  authorization 
procedures  would  be  appropriate  for 
rules  or  parts  of  rules  that  do  not  change 
the  basic  structure  of  the  authorized 
State  program,  or  expand  the  State 
program  into  significant  new  areas  or 
jurisdictions.  For  example,  the 
application  of  LDR  treatment  standards 
to  newly  identified  wastes  and  revisions 
to  existing  LDR  treatment  standards 
discussed  in  the  Phase  IV  proposal 
would  be  additions  of  new  wastes  to  an 
existing  program,  changes  to  numeric 
criteria,  or  improvements  in  existing 
procedures.  These  would  have  minimal 
effect  on  the  basic  scope  or 
implementation  of  authorized  State  LDR 
programs. 

Since  Category- 1  authorization 
procedures  are  designed  for  rules  or 
parts  of  rules  that  do  not  significantly 
change  the  way  a  State  might  implement 
its  authorized  program.  EPA  believes  it 
is  essential  that  the  State  first  be 
authorized  for  the  appropriate 
prerequisite  program  component.  For 
example,  the  Phase  IV  proposal  would 
allow  use  of  Categor>  1  authorization 
procedures  only  in  States  already 
authorized  for  the  LDR  Third  Third 
regulations  (55  FR  22520.  June  1,  1990) 
since  the  LDR  Third  Third  rule 
essentially  completed  the  framework  of 
the  LDR  program.  Interested  individuals 
are  encoura^  to  refer  to  the  LDR  Phase 
IV  proposal  at  (60  FR  43654.  August  22. 
1995),  for  more  information  on  Categor> 
1  authorization  requirements  and 
procedures.  Note  that  in  today's 
proposed  rule,  EPA  would  reserve  40 
CFR  271.21(h)  for  finalization  of  the 
generic  Category-  1  streamlined 
authorization  procedures  proposed  in 
40  CFR  271.28  of  the  LDRPhase  IV 
proposal. 
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b.  Today's  proposal — Category  2.  In 
this  proposed  rule.  EPA  addres.ses 
authorization  of  program  revisions  that 
have  significant  impacts  on  State 
hazardous  waste  programs.  EPA  is 
proposing  generic  Category  2 
authorization  procedures  today  because 
we  believe  the  HWIR-media  rule 
exemplifies  the  type  of  program 
revisions  which  could  be  addressed 
using  the  Category  2  procedures.  In 
general,  EPA  believes  that  Category  2 
authorization  procedures  would  be 
appropriate  for  rules  or  portions  of  rules 
that  address  areas  not  previously 
covered  by  the  authorized  State 
program,  or  that  substantially  change 
the  nature  of  the  program. 

For  example,  implementation  of  the 
HWIR-media  regulations  proposed 
today  would  involve  policy  decisions 
for  management  of  hazardous 
contaminated  media.  These  policy 
decisions  would  likely  affect  the  way 
States  implement  hazardous  waste 
requirements  at  cleanup  sites,  and  State 
HWIR-media  programs  would  probably 
be  significantly  different  from  the 
States'  previously  authorized  programs. 
As  with  the  Category  1  procedures 
discussed  above.  EPA  believes  it  could 
be  appropriate  to  require  States  to  be 
authorized  for  certain  rules  prior  to 
receiving  authorization  for  certain 
Category  2  rules.  For  instance,  a 
prerequisite  for  authorization  of  today's 
HWIR-media  regulations  would  be  final 
authorization  as  defined  by  40  CFR 
270.2  for  the  'base"  RCRA  program  (the 
base  RCRA  program  is  defined  in 
footnote  #28  in  (V)(E)(2)  of  today's 
proposed  rule). 

The  Category  2  authorization 
procedures  proposed  today  consist  of 
the  following  components:  (i) 
Requirements  for  Category  2  revision 
applications;  (ii)  cnteria  to  be  used  by 
EPA  to  determine  if  Category  2  revision 
applications  are  complete;  and  (iii) 
procedures  for  EPA  review  and  approval 
of  Category  2  revision  application.  Each 
of  these  components  is  discussed  in 
detail  below. 

When  developing  the  authorization 
procedures  discussed  today.  EPA  sought 
to  bd lance  its  desire  to  recognize 
successful  State  performance  and 
experience  with  the  need  to  ensure 
adequate  impleuientation  of  minimum 
Federal  requirements.  EPA  requests 
comments  on  (1)  whether  the 
authorization  procedures  proposed 
today  sufficiently  recognize  the 
sophistication  of  Stale  programs,  while 
maintaining  an  appropriate  level  of  EPA 
rtviow;  (2)  whether  these  provisions  are 
appropriate  for  authorization  of  the 
tlWTR-media  regulations  (alternative 
approaches  to  HWIR-media 


authorization  and  HWIR-media 
eligibility  are  discussed  in  section 
(V)(E)(6){a)  of  today's  proposed  rule);  (3) 
other  types  of  regulations  that  these 
procedures  could  address;  and  (4) 
whether  the  development  of  generic  sets 
of  authorization  procedures  will 
preclude  or  inhibit  clustering  of 
program  revision  applications,  thereby 
potentially  slowing  their  authorization. 
EPA  also  requests  comments  from  State, 
tribal,  and  territorial  governments  on 
the  degree  to  which  the  authorization 
approach  proposed  today  will 
streamline  and  create  efficiencies  in  the 
preparation,  review,  and  approval  of 
revision  applications. 

i.  Requirements  for  Category  2 
revision  applications  (§271.21(i)(l)). 
EPA  is  proposing  that  Category  2 
revision  applications  include:  (1)  a 
certification  by  the  State  attorney 
general  (or  the  attorney  for  Slate 
agencies  that  have  independent  legal 
counsel)  that  the  laws  and  regulations  of 
the  State  provide  authority  to 
implement  a  program  equivalent  to  the 
Federal  program;  (2)  a  certification  by 
the  State  program  director  that  the  State 
has  the  capability  to  implement  an 
equivalent  program  and  commits  to 
implementing  an  equivalent  program; 
(3)  an  update  to  the  State/EPA 
Memorandum  of  Agreement  (MOA) 
and/or  State  Program  Description  (PD)  if 
necessary;  and  (4)  copies  of  all 
applicable  State  laws  and  regulations 
showing  that  such  laws  and  regulations 
are  fully  effective.  EPA  also  proposes  to 
allow  States,  at  their  discretion,  to 
submit  any  additional  information  that 
they  believe  will  support  their  revision 
application. 

State  certifications  (§  271.2l(i)(l)(i)). 
The  State  certifications  should 
specifically  address  the  Category  2  rule 
for  which  a  State  is  seeking 
authorization,  and  include  reference  to 
State  authorities  and  requirements  that 
provide  for  a  State  program  equivalent 
to  the  Federal  program. 

The  State  attorney  general's 
certification  should  include  specific 
citations  to  the  State  laws  and 
regulations  that  the  State  would  rely  on 
to  implement  an  equivalent  program.  If 
appropriate,  the  attorney  general's 
certification  should  include  citations  to 
judicial  decisions  that  demonstrate  that 
the  State's  laws  and  regulations  provide 
for  an  equivalent  program.  All  State 
laws  and  regulations  cited  in  the  State 
attorney  general's  certification  must  be 
fully  effodive  at  the  time  the 
certification  is  signed.  Copies  of  all 
cited  l.iws.  regulations,  and  judicial 
decisions  must  be  attached  to  the  State's 
certification. 


In  cases  \vhere  authorization  of  a 
Category'  2  rule  is  contingent  on  the 
State  already  being  authorized  for 
certain  rules,  EPA  is  proposing  that  the 
State  attorney  general's  certification 
include  certification  that  the  State  is 
authorized  for  the  prerequisite 
requirements.  Although  information  on 
a  State's  authorization  status  is,  of 
course,  available  to  EPA,  the  Agency 
believes  that  requiring  that  the  State  AG 
certification  address  prerequisite 
requirements  would  ensure  that  the 
State  adequately  considers  these 
requirements  when  preparing  the 
authorization  application.  In  addition, 
States  should  note  that  existing 
regulations  at  40  CFR  271.21(a)  and  (c) 
require  an  authorized  State  to  keep  EPA 
fully  informed  of  any  proposed  changes 
to  its  basic  statutory  or  regulatory 
authorities,  its  forms,  procedures,  or 
priorities,  and  to  notify  EPA  whenever 
they  propose  to  transfer  all  or  part  of  the 
authorized  program  from  the  approved 
State  agency  to  another  State  agency. 
Failure  by  an  authorized  State  to  keep 
EPA  fully  informed  of  changes  to  State 
statutes  and  regulations  may  affect 
authorization  of  that  State's  program 
revision  applications. 

The  State  program  director's 
certification  should  specifically  address 
the  State's  intent  and  capability  to 
implement  an  equivalent  program.  The 
State  program  director  is  the  "director" 
as  defined  at  40  CFR  270.2.  If  EPA  has 
established  essential  elements  for  the 
rule  in  question,  the  State  program 
director's  certification  must  address 
each  essential  element  individually. 
Essential  elements  are  discussed  in 
detail  below.  It  may  be  helpful  for  the 
State  to  reference  State  policies, 
procedures,  or  other  documents  that 
support  the  State  program  director's 
certification.  When  referenced,  these 
documents  should  be  fully  effective  at 
the  time  of  the  certification,  and  copies 
must  be  attached. 

Essential  elements  (§  271.21(i)(l)(ii). 
EPA  could  choose  to  promulgate 
essential  program  elements  for  any 
Category  2  rule.  Essential  elements 
summarize  critical  program  components 
and/or  implementation  requirements. 
They  would  be  intended  to  focus  State 
and  EPA  resources  on  a  review  of 
critical  program  components  to 
determine  whether  the  State  program 
will  achieve  the  same  results  as  the 
Federal  program,  rather  than  on  line-by- 
line comparisons  of  State  and  Federal 
regulations.  Essential  elements  could 
include  regulatory  provisions,  and 
enforcement  or  capability 
considerations.  EPA  emphasizes  that  the 
purpose  of  essential  elements  is  not  to 
promote  detailed  or  exhaustive  re- 
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evaluations  of  authorized  State 
programs.  Instead,  essential  elements 
should  be  used  by  State  and  EPA 
Regions  to  ensure  that  all  impacts  of 
certain  Category  2  program  revisions 
have  been  identified  and  adequately 
considered.  As  discussed  in  section 
(V)(E)(3)(b)(iii)  of  the  preamble  below, 
EPA  would  give  great  deference  to 
States  in  their  certifications  of 
proCTammatic  intent  and  capability. 

EPA  would  establish  essential 
elements  as  specifically  as  possible; 
however,  because  of  the  varying  degrees 
to  which  States  are  authorized  for  the 
RCRA  program  and  HSWA 
amendments,  some  essential  elements 
could  overlap  with  authorized 
requirements  in  some  States.  For 
example,  one  of  the  essential  elements 
proposed  today  for  the  HWIR-media 
rule  is  "authority  to  address  all  media 
that  contain  hazardous  wastes  listed  in 
Part  261  Subpart  D  of  this  chapter,  or 
that  exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste 
defined  in  Part  261,  Subpart  C  of  this 
chapter."  Some  States  that  have  already 
been  authorized  for  various  portions  of 
the  RCRA  program,  including  the 
corrective  action  program,  and  the  land 
disposal  restrictions  for  hazardous 
debris.  These  States  have  already 
promulgated — and  are  using — 
appropriate  rules  for  addressing  media. 

If  EPA  promulgates  essential  elements 
for  a  particular  rule,  EPA  proposes  that 
the  Director's  certification  would 
address  each  essential  element 
individually.  When  State  program 
components  corresponding  to  an 
essential  element  have  already  been 
reviewed  by  EPA  when  authorizing  a 
previous  program  revision,  the  Agency 
would  not  re-evaluate  the  State  program 
component.  In  these  cases,  EPA  would 
evaluate  the  essential  element  portion  of 
the  Director's  certification  only  to  verify 
that  the  State  did,  in  fact,  consider  the 
essential  element  when  deciding  how  it 
would  implement  the  program  revision 

at  issue. 

EPA  is  not  proposing  that  essential 
elements  replace  the  authorization 
checklists  currently  used  by  States  and 
EPA  to  document  authorized  State 
authorities.  However,  to  ensure  that 
work  is  not  duplicated,  future 
authorization  checklists  would 
incorporate  any  promulgated  essential 
elements.  EPA  is  proposing  essential 
elements  for  the  HWIR-media  rule;  these 
elements  are  discussed  in  section 
(V)(E)(6)(b)  of  the  preamble  to  today's 
proposed  rule. 

Update  to  the  State/EPA 
Memorandum  of  Agreement  and/or 
State  Program  Description 
{§  271.21(i)(l)(iii)).  EPA  is  proposing 


that  the  Category  2  revision  application 
would  include  either  updates  to  the 
State/EPA  Memorandum  of  Agreement 
and  Program  Description  or  certification 
by  the  Director  that  such  updates  are  not 
necessary.  EPA  believes  that  these 
updates  or  certifications  must  be 
required  because  Category  2  rules  could 
affect  the  way  a  State  implements  its 
authorized  program. 

Consequently,  implementation  of  the 
proposed  program  revision  could  raise 
issues  not  addressed  by  the  existing 
MOA  or  PD.  For  example,  a  State 
hazardous  waste  agency  may  choose  to 
rely  on  another  State  agency  (e.g.,  a 
State  water  control  board)  to  implement 
some  Category  2  rules.  In  these  cases  the 
State/EPA  MOA  and  Program 
Description  should  be  updated  to  reflect 
the  various  roles  and  responsibilities  of 
the  two  State  agencies,  and  to  designate 
a  lead  agency  for  communications  with 
EPA.  (See  40  CFR  271.6).  If  an  update 
to  the  State/EPA  MOA  is  needed,  it 
should  be  finalized  and  signed  by  the 
State  and  EPA  before  final  authorization 
of  the  program  revision. 

EPA  does  not  believe  authorization  of 
Category  2  program  revisions  would 
routinely  necessitate  updates  to  State/ 
EPA  Memorandums  of  Agreement  or 
Program  Descriptions.  In  cases  where 
the  MOA  already  addresses  issues  such 
as  routine  State  program  monitoring, 
sharing  of  information,  and  procedures 
for  State  enforcement.  Category  2 
revisions  could  simply  add  additional 
requirements  to  those  already 
implemented  by  the  State  agency,  and 
updates  would  not  typically  be 
necessary.  Similarly,  when  the  State 
Program  Description  already  addresses 
the  setting  of  State  priorities, 
organizational  structures,  and 
implementation  strategies,  and  a 
Category  2  program  revision  only  adds 
to  RCRA  requirements  already 
implemented  by  the  State  agency, 
updates  would  not  typically  be 
necessary.  In  other  cases.  Category  2 
program  revisions — even  those  that 
would  simply  add  to  the  RCRA 
requirements  already  implemented  by  a 
State — couid  have  significant  resource 
implications  that  should  be  addressed 
in  an  update  to  the  State  Program 
Description. 

ii.  Completeness  check 
(§§271.21(i)(2)  and  271.21(k)).  When 
EPA  receives  a  Category  2  revision 
application,  the  Agency  would  conduct 
a  completeness  check  to  determine  if 
the  application  contains  all  of  the 
required  components.  To  be  considered 
complete.  Category  2  revision 
applications  must  include  the  State 
attorney  general  and  Director 
certifications,  any  necessary  updates  to 


the  State/EPA  MOA  and  PD,  and  copies 
of  all  cited  laws  and  regulations,  as 
discussed  above. 

The  criteria  for  completeness  checks 
of  Category  2  revision  applications 
would  be  essentially  the  same  as  those 
proposed  in  the  Phase  IV  proposal  for 
completeness  checks  of  Category'  1 
revision  applications.  Like  Category  1 
revision  applications.  Category  2 
revision  applications  would  be 
considered  incomplete  if:  (1)  Copies  of 
the  laws  and  regulations  cited  by  the 
State  in  their  certifications  were  not 
included;  (2)  the  statutes  and 
regulations  cited  by  the  State  were  not 
in  effect;  (3)  the  State  was  not  yet 
authorized  for  any  prerequisite 
regulations;  or  (4)  the  State  certifications 
contain  significant  errors  or  omissions. 

EPA  proposes  to  allow  30  days  for  the 
completeness  checlf.  When  the  Agency 
determines  that  a  Category  2  revision 
application  is  incomplete,  it  will  notify 
the  State  in  vmting.  This  written 
notification  will  sp>ecifically  identify  the 
application's  deficiencies,  and  provide 
the  State  an  opportunity  to  revise  and 
re-submit  its  application.  In  cases  where 
a  State  application  was  deemed 
incomplete  because  of  minor  errors  or 
omissions,  and  the  State  and  EPA  are  in 
agreement  on  correction  of  such  errors, 
the  Agency  could  choose  to  proceed 
with  the  review  and  approval  process 
discussed  below,  emphasizing  that  final 
authorization  of  the  State  program 
would  be  contingent  on  agreed  upon 
corrections  to  errors  in  the  State 
application. 

iii.  Review  and  approval 
(§  271.2l(i)(3)).  Following  determination 
that  a  Category'  2  program  revision 
application  is  complete.  EPA  would 
review  the  application  as  necessary  to 
confirm  that  the  State  revisions  are 
equivalent  to  applicable  Federal  rules. 
During  this  review,  EPA  could,  for 
example,  examine  an  update  to  the 
State/EPA  Memorandum  of  Agreement, 
if  one  were  submitted,  to  see  if  it 
addressed  implementation  roles. 
Similarly,  EPA  could  review  the  State 
Director's  certification  of  essential 
elements  to  learn  more  about  how  the 
State  intended  to  implement  the 
program  revision. 

EPA  proposes  to  allow  a  maximum 
period  of  60  days,  beginning  when  the 
Agencv  determines  that  a  program 
revision  application  is  complete,  to 
consider  the  application,  and  to  prepare 
a  Federal  Register  notice  requesting 
public  comment  on  EP.^'s  tentative 
authorization  decision.  Although  FP.^ 
and  the  State  mav  agree  to  a  shorter  or 
longer  review  period.  EPA  l>el!eves  that 
it  would  be  possible  to  confirm  the 
revision's  equivalence  and  prepare  the 
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necessary  Federal  Register  notice 
within  60  days 

Through  the  initial  nuthorization  of 
the  State  program,  KPA  would  have 
become  familiar  with  the  prof^rani.  and 
with  the  laws  and  regulations  of  the 
State.  In  addition,  through  the  existing 
procedures  for  EPA  monitorijig  and 
oversight  of  authorized  ,Slate  programs, 
EPA  would  be  familiar  with  a  States 
program  priorities,  implementation 
strategies,  policies,  and  proc:edures. 
Therefore,  authorization  of  program 
revisions  should  be  a  straightforward 
pro«:ess.  where  EPA's  role  would  be  to 
confirm  that  (he  State  has  adt?qiiafely 
considered  implementation  uf  the 
program  revision  at  issue,  and  has 
appropriately  certified  that  the  State 
laws  and  regulations  provide  for  a 
program  equivalent  to  the  Federal 
program.  EPA  emphifSizes  that  the 
review  of  program  revision  applications 
that  are  provided  for  in  proposed  40 
CFR  271.21(i)(,3)  should  be  used  only  to 
address  the  particular  program  revision 
at  issue.  Concerns  EPA  might  have  with 
parts  of  the  State  program  that  are 
already  authorized  should  be  addressed 
during  FPAs  monitoring  and  oversight 
of  the  State  program. 

EPA  b)elieves  that  the  exact  level  of 
review  ne<:essary  to  confirm  that  a 
State's  revisions  provide  for  a  program 
equivalent  to  the  Hederal  program 
would  van  trom  Stain  to  ,State,  and  from 
rule  to  rule.  For  example,  m  cases  where 
EPA  is  very  familiar  with  the  State 
program  (e.g.,  in  the  ca.se  of  HWIR- 
media,  in  a  State  authorized  for 
corrective  action),  the  review  necessarv 
for  EPA  to  confirm  equivalence  would 
not  be  extensive  In  other  cases,  a  State 
may  be  proposing  to  implement  a 
program  revision  using  a  non-hazardous 
waste  authority,  or  a  combination  of 
authorities,  and  the  level  of  review 
necessary  for  EPA  to  confirm 
equivalency  could  be  more  intensive. 
EPA  has  developed  the  Category  2 
authorization  procedures  to  allow  States 
and  EPA  Regions  the  flexibility  to 
establish  the  level  of  review  necessary 
for  a  determination  of  equivalence, 
rather  than  presupposing  that  any  given 
level  of  review  would  be  appropriate  in 
all  States  for  all  Category  2  program 
revisions. 

EPA  proposes  to  use  the  procedures 
for  an  immediate  final  rule  (see  40  CPR 
271.21(b)(3))  to  request  <;omments  on  its 
tentative  decision  to  approve  or 
di,sapprove  a  Category  2  program 
revision.  Immediate  final  rules,  which 
are  published  in  the  Federal  Register, 
provide  a  .30-day  public  comment 
period,  and  go  into  effect  60  days  after 
publication  unless  significant  adverse 
comment  is  received.  An  example  of 


significant  adverse  comment  would  ite 
comments  demonstrating  that  the  cited 
State  authorities  do  not  provide  for  an 
equivalent  program.  EPA  believes  that 
immediate  final  rules  would  typically 
be  the  most  efficient  way  to  publish  and 
seek  comments  on  its  proposed  program 
revision  authorization  decisions; 
however,  the  Agency  and  a  State  could 
agree  to  u.se  a  proposed/final  Federal 
Register  notice  (as  provided  for  under 
40  CFR  271, 21(b)(4)),  if  they  believed 
such  notice  would  be  more  appropriate 
to  their  circumstances. 

EPA's  goal  is  to  authorize  State 
program  revisions  in  a  timely  way.  EPA 
is  committed  to  working  with  State 
agencies  to  address  any  deficiencies  or 
areas  of  confusion  in  State  applications, 
and  to  support  States  as  they  develop 
their  programs.  EPA  emphasizes  that, 
when  processing  program  revision 
applications,  it  would  give  great 
deference  to  the  State  in:  (1) 
interpretation  of  State  laws  and 
rtigulations  and  the  judgement  that  such 
laws  and  regulations  provide  for  an 
equivalent  State  program;  and  (2) 
certifications  of  State  intent  and 
capability.  As  always,  EPA  encourages 
States  to  work  closely  with  the  Agency 
when  developing  revision  applications. 
The  Agency  has  found  that  this  "up 
front  "  investment  is  often  the  most 
effective  way  to  streamline 
authorization. 

r,  Clohfication  of  the  meaning  of  the 
term  "Equivalent"  (§271. Zllj]).  EPA  is 
taking  this  opportunity  to  clarify  that 
the  term  "equivalent"  means  that  the 
proposed  State  program  is  no  less 
stringent  than  the  Federal  program.  EPA 
hopes  that  this  clarification  allows 
States  and  Regions  to  efficiently  focus 
authorization  applications  and  review 
on  the  ability  of  the  proposed  State 
programs  to  meet  the  minimum  national 
standards,  rather  than  on  line-by-line 
comparisons  of  State  and  Federal 
regulations.  One  of  EPA's  guiding 
principles  in  developing  streamlined 
authorization  procedures  for  program 
revisions  was  that  State  programs  do  not 
have  to  be  exactly  the  same  as  the 
Federal  program  to  be  equivalent,  and 
that  EPA  should  focus  its  authorization 
review  on  environmental  results. 

EPA  is  considering  applying  the 
definition  of  "equivalent"  discussed 
above  to  all  authorization  decisions, 
including  authorization  of  Category  1 
program  revisions,  authorization  of 
program  revisions  using  the  existing 
regulations,  and  final  authorization  as 
defined  in  40  CFR  271,3.  If  EPA  decided 
to  apply  the  definition  of  equivalent  to 
all  authorization  decisions,  the 
definition  would  be  finalized  in  40  CFR 
270,2,  EPA  requests  comments  on 


whether  or  not  the  definition  of 
"equivalent"  discussed  above  should  be 
applied  to  all  authorization  decisions 
and,  if  commenters  believe  that  the 
clarification  should  be  applied  to  all 
authorization  decisions,  whether  or  not 
the  definition  should  be  finalized  in  40 
CFR  271,21{j)  or  40  CFR  270.2. 

d.  Table  of  Authorization, Categories 
(§271.21  Table  1).  EPA  is  proposing  to 
record  rules  or  parts  of  rules  eligible  for 
Category  2  authorization  procedures  and 
any  prerequisite  requirements  in  Table 

1  of  40  CFR  271,21,  EPA  believes  that 
tabulating  the  different  Category  2  niles 
and  their  prerequisite  requirements  is 
the  most  effective  and  efficient  way  to 
present  and  maintain  this  information. 
If  the  procedures  for  Category  1 
proposed  in  the  LDR  Phase  IV  proposal 
are  finalized,  the  information  proposed 
in  §  271.28(a)  of  that  proposed  rule,  and 
any  future  Category  1  rules  and 
prerequisite  requirements,  would  be 
also  presented  in  table  form. 

e.  Relationship  of  Category  l  and  2 
procedures  to  existing  authorization 
procedures  for  program  revision,  and 
request  for  comments  on  the  need  for  a 
third  Category.  EPA  believes  that  all 
revisions  to  authorized  State  hazardous 
waste  programs  required  in  the  future 
could  he  appropriately  addressed  using 
either  the  Category  1  authorization 
procedures  proposed  in  the  LDR  Phase 
IV  proposal,  or  the  Category  2 
authorization  procedures  proposed 
today.  EPA  believes  that  the  Category  1 
and  Category  2  procedures  would  be 
appropriate  for  all  program  revisions 
since  each  retains  a  level  of  EPA  review 
appropriate  to  the  program  revision  at 
issue,  and  incorporates  an  opportunity 
for  the  public  to  comment  on  EPA's 
proposed  authorization  decisions. 
Under  this  scenario,  the  existing 
program  revision  procedures  in  40  CFR 
271.21(b)(1)  would  apply  only  to 
authorization  of  rules  or  parts  of  rules 
promulgated  prior  to  finalization  of  the 
Category  1  and  2  authorization 
procedures  discussed  today. 

Alternatively.  EPA  could  retain  the 
existing  program  revision  procedures  as 
Category  3.  and  use  them  to  authorize 
major  revisions  to  State  hazardous  waste 
programs  (e.g..  States  authorized  for  the 
first  time  for  land  disposal  restrictions). 
EPA  requests  comments  on  the  need  for 
a  third  authorization  category  and  the 
types  of  revisions  that  might  require  that 
level  of  review.  In  addition,  EPA  is 
considering  not  changing  the  current 
program  revision  rules,  and  instead 
applying  the  streamlined  authorization 
procedures  discussed  today  and  in  the 
Phase  IV  proposal  as  guidance  to 
authorization  of  existing  rules.  EPA 
requests  comment  on  the  degree  to 
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which  Category  1  and  2  authorization 
procedures  should  be  used  as  guidance 
when  implementing  the  current 
procedures  for  authorization  of  program 
revisions. 

4.  Authorization  for  Revised  Technical 
Standards  for  Hazardous  Waste 
Combustion  Facilities 

Recently,  EPA  proposed  Revised 
Technical  Standards  for  Hazardous 
Waste  Combustion  Facilities  published 
in  the  Federal  Register  on  April  19. 
1996  at  (61  FR  17358).  In  this  document. 
EPA  requested  comment  on  whether  the 
streamlined  authorization  procedures 
that  were  proposed  on  August  22, 1995, 
(see  60  FR  43654,  43686)  should  apply 
to  States  seeking  authorization  for  this 
rule.  Note  that  in  today's  proposed  rule, 
those  procedures  are  classified  as 
Category  1. 

In  requesting  comment  on  the  use  of 
Category  1  procedures  in  the  April  19, 
1996  combustion  standards  proposal, 
EPA  made  a  distinction  among  those 
States  that  would  be  approved  to 
implement  the  final  rule  pursuant  to  40 
CFR  Part  63,  Subpart  E  (in  the  Clean  Air 
Act  (CAA)  regulations),  those  States 
simply  incorporating  this  rule  into  their 
RCRA  regulations,  and  those  States  that 
would  be  seeking  to  implement  the  rule 
for  the  first  time  under  RCRA  authority. 
EPA  continues  to  believe  that  the 
Category  1  procedures  would  be 
appropriate  for  those  States  that  would 
be  incorporating  the  combustion 
standards  rule  from  an  already  approved 
State  air  program  into  the  State  RCRA 
program.  However,  EPA  stated  in  the 
combustion  proposal  its  belief  that  for 
all  other  States,  the  slightly  more 
extensive  authorization  procedures 
developed  as  part  of  today's  HWIR- 
media  proposal  would  be  most 
appropriate.  This  preference  is  based  on 
the  complexity  and  significance  of  the 
combustion  standards  rule,  which 
substantially  revises  the  performance 
standards  for  hazardous  waste 
combustion  facilities.  EPA  believes  that 
the  Category  2  procedures  provide  the 
benefits  of  streamlined  authorization, 
while  allowing  a  slightly  longer  period 
for  EPA  review. 

Because  the  Category  2  authorization 
procedure  had  not  been  proposed  before 
the  combustion  standards  rule  was 
developed,  EPA  was  unable  to  request 
comments  on  whether  the  proposed 
Category  2  procedures  should  apply  to 
the  authorization  of  those  States  that  did 
not  incorporate  by  reference  an 
approved  State  CAA  program  for  the 
combustion  standards  rule.  Thus,  EPA 
is  now  taking  the  opportunity  in  today's 
notice  to  request  this  comment.  EPA 
will  consider  comments  made  regarding 


today's  notice  when  developing  the 
final  combustion  standards  rule. 

5.  Request  for  Comment  on  Application 
of  Category  1  Procedures  to  Portions  of 
HWIR-waste  Proposal 

In  the  recent  proposal  to  establish 
self-implementing  exit  levels  for  listed 
hazardous  wastes,  waste  mixtures,  and 
derived-from  wastes  (the  HWIR-waste 
rule),  EPA  announced  that  it  was 
considering  the  possibility  of  using 
streamlined  authorization  procedures 
for  some  portions  of  the  exit  rule.  (See 
60  FR  66344,  66411-12,  (December  21, 
1995)).  EPA  has  completed  its  initial 
evaluation  of  this  issue,  and  is 
proposing  today  to  apply  the  Category  1 
procedures  set  forth  in  the  LDR  Phase  IV 
rulemaking  to  major  portions  of  the  exit 
proposal. 

Specifically.  EPA  is  proposing  to 
allow  States  to  use  Category  1 
procedures  for  all  portions  of  proposed 
40  CFR  261.36  (the  exit  levels, 
requirements  for  qualifying  for  an 
exemption  based  on  these  levels,  and 
the  conditions  for  maintaining  an 
exemption).  However,  EPA  is  proposing 
to  restrict  this  option  to  States  that  have 
already  obtained  authorization  for  the 
pre-1984  base  program,  including  the 
1980  Extraction  Procedure  Toxicity 
Characteristic.  (Authorization  for  the 
1990  Toxicity  Characteristic  that 
replaced  the  EP  rule  would  also  be 
acceptable).  The  two  toxicity 
characteristic  rules  closely  resemble  the 
exit  proposal.  All  three  rules  require 
waste  handlers  to  determine  whether 
their  wastes  contain  specified  hazardous 
constituents  in  concentrations 
exceeding  specified  threshold  levels.  All 
three  schemes  also  are  self- 
implementing,  requiring  the  waste 
handler  to  keep  records  but  requiring  no 
prior  approval  by  Federal  or  State 
authorities.  Thus,  States  that  have  been 
authorized  for  the  base  program  have 
experience  in  drafting  rules  similar  to 
the  proposed  exit  rule.  They  also  have 
significant  experience  in  enforcing  a 
self-implementing  waste  determination 
scheme  that  covers  both  organic  and 
metallic  waste  constituents.  Although 
the  proposed  exit  scheme  for  listed 
waste  involves  many  more  constituents 
than  either  the  EP  or  TC  rule,  EPA  does 
not  believe  that  increasing  the  number 
of  constituents  that  waste  handlers  must 
evaluate  would  warrant,  by  itself,  a 
detailed  review  of  the  State  program. 

Neither  the  base  program  nor  the  1990 
Toxicity  Characteristic  include  any 
conditions  for  maintaining  an  exit.  The 
conditions  proposed  in  §261.36, 
however,  would  be  requirements  for 
retesting,  notification,  and  record 
keeping  similar  to  requirements  in  the 


base  program  and  the  TC  Moreover, 
they  would  be  easy  to  understand,  and 
relatively  easy  to  detect,  if  violated. 
Accordingly,  EPA  believes  that  the 
Category  1  procedures  would  be 
appropriate  for  these  conditions.  EPA 
requests  comments  on  its  proposal  to 
allow  use  of  Category  1  procedures  for 
all  portions  of  §  261.36.  The  proposed 
Category  1  procedures  are  described  in 
detail  in  the  preamble  to  LDR  Phase  IV 
proposal  at  (60  FR  43654,  43687-88, 
August  22, 1995).  Proposed  regulatory- 
text  is  set  out  at  (60  FR  43654,  43698^ 
99.  August  22,  1995). 

EPA  is  also  proposing  to  allow  States 
that  have  obtained  authorization  for  the 
Third  Third  LDR  rule  to  use  Category  1 
procedures  for  the  alternative 
"minimize  threat"  treatment  standards 
in  proposed  revisions  to  §  261.40  and 
proposed  new  §  268.49.  States  that  are 
already  authorized  for  the  basic 
framework  of  the  LDR  program  are 
familiar  with  the  type  of  rule  changes 
needed,  have  adopted  all  or  most  of  the 
underlying  LDR  program,  and  have 
experience  in  implementing  and 
enforcing  the  rules.  The  minimize  threat 
levels  would  merely  be  different 
numerical  alternatives  to  some  of  the 
existing  BDAT  standards.  No  change  to 
any  other  portion  of  the  LDR  program 
would  be  required. 

The  December  1995  HWIR-waste 
proposal  also  contains  an  option  for 
alternative,  less  restrictive  exit  levels 
based  on  constraining  the  type  of 
management  that  the  wastes  will 
receive.  Under  this  option,  wastes  with 
higher  constituent  concentrations  would 
be  exempted  from  Subtitle  C  control  if 
they  were  not  placed  in  land  treatment 
units.  EPA  believes  that  this  option  may 
present  significant  new  issues  not 
previously  addressed  in  the  base 
program  or  any  subsequent  program 
revision.  Consequently.  EPA  is  not 
proposing  to  apply  Categor>'  1 
procedures  to  this  portion  of  the  w  aste 
exit  proposal.  Rather,  EPA  is  proposing 
to  allow  States  that  wish  to  adopt  this 
option  to  use  the  Categon,  2  procedures 
proposed  in  today's  proposed  rule.  EPA 
requests  comments  on  this  proposal, 
and  the  alternative  of  allowing  States  to 
use  Category  1  procedures  for  this 
"management  condition  "  option 

6.  HWIR-media  Specific  Authorization 
Considerations — §  271.28 

During  the  development  of  today's 
proposed  rule.  EPA  considered  a 
number  of  authorization  alternatives 
before  deciding  to  propose  the  C^tegor> 
2  authorization  procedures  disc  ussed 
above.  One  approach  would  ha\e  tiased 
eligibility  for  final  HWIR-media 
authorization  on  whether  a  State  was 
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authorized  to  iinplt'int'nt  tin-  lurrnctivf 
action  rej^uiations  under  RCRA  section 
3004(u).  Under  this  approach,  all  HWIK- 
media  authorization  applications  would 
have  been  prepared,  reviewed,  and 
approved  usin^  streamlined 
procedures,^'  but  States  that  wert*  not 
authorized  for  corrfM.five  action  would 
have  been  granted  HVVIK-niedia 
authorization  for  a  two-year  provisional 
period.  During  this  period.  States  would 
have  been  required  to  demonstrate  their 
ability  to  implement  an  equivalent 
program 

After  careful  consideration,  EiPA 
tentatively  determined  that  lack  of 
corrective  action  authorization  should 
not  prejudice  a  State  s  ability  to  rec  eive 
prompt  authorization  for  the  HVVIR- 
media  program.  Manv  States  that  are  not 
authorized  for  corrective  action 
nonetheless  have  highly-developed, 
sophisticated  cleanup  programs  that 
they  are  using  to  address  RCR.A 
facilities,  sometimes  through  work- 
sharing  agreements  with  EP.^  Regions 
EPA  believes  that  it  would  be  inefficient 
to  require  States  to  undergo  a  two-year 
provisional  demonstration  period,  if 
EPA  is  already  familiar  with  the  State's 
program,  and  confident  in  the  State's 
ability  to  make  appropriate  cleanup 
decisions.  In  addition.  EP.\  was 
concerned  that  a  provisional  period 
approach  would  be  ciiml)ersome  and 
confusing,  because  it  would  rely  on  two 
different  procedures,  and  because  it 
involved,  for  States  authorized  under 
this  approach,  a  sigmficant  resource 
commitment.  Instead,  ¥,VA  decided  to 
propose  a  single  authorization  approach 
using  the  streamlined  fiategorv  2 
process  discussed  above — not  only  for 
States  authorized  for  corrective  afition, 
but  for  all  States  that  have  received  final 
authorization  for  the  "base"  RCRA 
program.  tSee  footnote  »28.  |V)(E)(2)  of 
this  preamble  for  a  definition  of  the  base 
RCRA  program).  This  would  allow 
almost  all  States  to  be  eligible  to  use  the 
streamlined  Category  2  authorization 
procedures  to  their  applications  for 
HWIR-media  authorization.  An 
alternative  approach  to  HWIK-media 
eligibility,  where  States  proposing  to 
use  authorized  hazardous  waste 
authorities  to  implement  an  HWIR- 
media  program  wouki  be  authorized 
using  the  Category  1  authorization 
procedures,  and  all  other  .States  would 
be  authorized  using  the  Ciiitegory  2 
authorization  procedures,  is  discus.sed 


"'  Mlhoii){.'i  (.or.siiterffl  prior  lo  development  of 
the  streamhncU  Category  1  anil  2  aulhorization 
procedures  disci'ssed  today,  'he  streamlined 
procedures  i  or..sidered  for  HWIR  media 
authori/ation  most  lIoscIv  rtienibUd  those 
proposed  as  Category  1  in  the  LDR  Pha.se  IV 
proposal. 


in  .section  (V)(E)ifi)(a)  of  this  j)reamble 
for  today's  proposed  rule. 

Although  EPA  did  not  decide  to 
propose  that  State  authorization  for 
HWIR-media  be  based,  in  part,  on  a 
State's  corrective  action  authorization 
status,  the  Category  2  procedures 
proposed  today  would  incorporate 
manv  of  the  streamlined  procedures 
contemplated  by  the  HWIR  FACA 
Committee.  EPA  solicits  comments  on 
whether  the  alternative  discussed  above 
(predicating  authorization  for  HWIR- 
media  on  cor'ective  acfion 
authorization,  and  requiring  non- 
corre<:tive  action  authorized  States  to 
undergo  a  two-year  provisional  period) 
would  be  more  appropriate  to  HWIR- 
authorization  and  therefore  should  be 
finalized  in  lieu  of  the  approach 
proposed  today.  The  Agency  also 
requests  comment  on  other  alternatives 
that  would  differentiate  between  States 
which  are  authorized  for  RCRA 
cnrrtM.tive  action,  and  those  which  are 
nut. 

a  Eligibility  for  HWIR-media 
authorization.  EPA  proposes  that 
authorization  to  administer  an  approved 
HWIR-media  program  would  be  made 
available  only  to  those  States  that  have 
received  final  authorization  as  defined 
in  40  CFR  270  2  to  implement  the  base 
RCRA  program  (the  base  RCRA  program 
is  defined  in  footnote  #28  in  section 
(V)(E)(2)  of  today's  preamble).  Before 
granting  a  State  final  authorization,  EPA 
would  determine  that  the  Slate  in 
question  had  legal  and  administrative 
structures  in  place  to  implement  an 
equivalent  program,  that  the  State 
program  was  consistent  with  the  Federal 
program  and  other  authorized  State 
})rograms,  and  that  the  State  had 
adequate  enforcement  authorities. 

EPA  believes  that  final  authorization 
would  be  an  t->ssential  prerequisite  to 
HWIR-media  authorization  because 
States  that  have  received  final 
authorization  are  allowed  to  decide  that 
solid  wastes  met  the  definition  of 
hazardous  wastes.  This  authority 
includes  the  authority  to  make 
contained-in  decisions  that  are  a  central 
element  of  the  HWIR-media  program, 
EPA  believes  that  experience  making 
hazardous  waste  decisions  would  be 
essential/o  a  State  s  ability  to  make 
contained-in  decisions  for  media  with 
concentrations  of  hazardous 
constituents  that  are  below  the  Bright 
Line.  In  addition.  States  that  have 
rec.eived  final  authorization  would  have 
demonstrated  capability  in  permitting, 
ground  water  protection,  oversight,  and 
enforcement  of  hazardous  waste 
management  requirements. 

vSiates  seeking  authorization  to 
iinplenient  the  new  HWIR-media  LDR 


treatment  standards  and  treatment 
variances  rnu.st  first  have  received  final 
or  interim  authorization  for  the  LDR 
program  through  the  Third  Third  LDR 
nile  (55  FR  22520,  June  1.  1990).  As 
discussed  in  the  Phase  IV  proposal,  EPA 
believes  that  the  LDR  Third  Third  rule 
established  the  general  framework  and 
infrastructure  of  the  LDR  program.  Since 
the  new  LDR  treatment  standards  and 
treatment  variances  rely  on  the  existing 
infrastructure  of  the  LDR  program,  EPA 
believes  that  it  would  be  necessary  for 
States  to  be  authorized  for  the  LDR 
Third  Third  rule  before  they  could  he 
authorized  to  implement  those  portions 
of  the  HWIR-media  program.  EPA 
requests  comments  on  whether  the 
Third  Third  LDR  rule  would  be  the 
appropriate  prerequisite  requirement  for 
authorization  of  the  changes  to  the  LDR 
program  proposed  today.  If  commenters 
believe  that  the  Third  Third  LDR  rule  is 
not  appropriate,  EPA  requests 
suggestions  for  an  alternative 
prerequisite  (e.g..  the  LDR  Solvents  and 
Dioxins  Rule,  (51  FR  40572,  November 
7,  1986)). 

States  that  have  not  received  final 
authorization  or  LDR  authorization 
could  seek  HWIR-media  authorization 
concurrently  with,  or  subsequent  to, 
those  authorizations.  Unauthorized 
States  could  work  with  EPA  under 
cooperative  agreements  to  implement 
the  HWIR-media  program,  if  interested 

Alternative  proposal  for  HWIR-media 
eligibility.  Alternatively.  EPA  could 
allow  States  that  are  planning  to  use 
authorized  hazardous  waste  authorities 
to  implement  the  HWIR-media  program 
to  use  the  generic  procedures  for 
Category  1  for  HWIR-media 
authorization,  and  reserve  the  generic 
Category  2  procedures  for  States 
proposing  to  implement  the  HWIR- 
media  with  non-authorized  authorities 
(e.g..  State  Superfund-like  authorities). 
This  approach  would  allow  streamlined 
authorization  procedures  to  apply  to 
almost  all  States  by  retaining  the 
prerequisite  of  final  RCRA  base  program 
authorization  (rather  than  corrective 
actit)n  authorization),  and  would 
provide  States  proposing  to  use 
authorities  familiar  to  EPA  with  the 
most  streamlined  procedures  available. 

EPA  requests  comments  on  this 
alternative  to  HWIR-media 
authorization  eligibility,  and  whether  or 
not  this  approach  should  be  finalized  in 
lieu  of  the  eligibility  approach 
discussed  above.  EPA  also  requests 
general  comments  on  the  feasibility  of 
determining  authorization  categories 
based  on  the  type  of  authority  a  State 
propo.ses  to  use,  rather  than  on  the 
impact  or  significance  of  the  program 
revision  at  issue. 
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Authorization  of  tribes.  EPA  is 
currently  developing  a  proposal  to 
clarify  the  eligibility  of  tnbes  to  receive 
authori7.ation  to  administer  their  own 
hazardous  waste  programs.  The 
proposal  would  discuss  in  detail 
existing  RCRA  authorities  that  EPA 
believes  allow  tribes  to  seek  full  or 
partial  hazardous  waste  program 
authorization.  If  this  proposal  is 
finalized,  any  tribe  that  wishes  to  obtain 
final  base  RCRA  program  authorization 
would  likewise  be  eligible  for  HWIR- 
media  authorization.  Tribes  that  choose 
to  receive  only  partial  authorization 
would  not  be  eligible  to  obtain  HWIR- 
media  authorization,  since  the  scope  of 
such  a  partial  program  would  be 
limited.  EPA  l)elieves  that  in  order  to 
adequate!''  implement  the  HV^ilR-media 
program,  a  tribe  (like  a  State)  should 
receive  hna!  authorization  to  implement 
the  base  RC.R.^  program. 

b.  HWIR-media  essential  elements 
(§  271 .2r.i..j,.  EP.\  may  choose  to 
establish  essential  elements  for  any 
Category  2  rule.  As  discussed  above  (see 
preamble  section  (V)(E)f3)(b)(!)),  the 
purpose  of  essential  elements  is  to  focus 
State  and  EPA  resources  on  critical 
program  components. 

EPA  believes  that  essential  elements 
would  be  especially  important  when 
authorizing  States  to  implement  the 
HWIR-media  program  because  it 
anticipates  that  many  States  would  seek 
authorization  for  HVVIR-media  using 
existing,  non-RCRA.  State  authorities. 
For  example,  some  States  could  choose 
to  rely  on  State  Superfund-Uke 
authorities  that  could  address  a  broader 
universe  of  sites  and/or  wastes  than  the 
RCRA  corrective  action  or  HWIR-media 
programs,  and  provide  considerable 
flexibility  and  discretion  to  State 
agencies  in  specification  of  cleanup 
requirements.  Alternatively,  some  States 
could  choose  to  rely,  in  part,  on  a 
program  that  is  less  comprehensive  than 
the  Federal  HWIR-media  program.  For 
example,  a  State  could  choo.se  to  rely  on 
its  pesticide  management  authorities  to 
implement  the  HVVIR-media  program  for 
media  that  were  contaminated  with 
pesticides.  EPA  believes  that  the  HWIR- 
media  essential  elements  would  help 
State  and  Federal  staff  efficiently 
determine  if  these  non-RCRA  State 
authorities  provide  for  equivalent  State 
programs.  EPA  believes  that  the  States' 
reliance  on  broad  or  flexible  authority 
should  not  make  approval  of  HWIR- 
media  revision  applications  more 
difficult,  as  long  as  the  State  cleariy 
provided  for  implementation  of  the 
HWIR-media  program  essential 
elements. 


EPA  has  identified  the  following 
essential  elements  for  the  HWIR-media 
program: 

(i)  Authority  to  address  all  media  that 
contain  hazardous  wastes  listed  in  Part 
251 ,  Subpart  D  of  this  chapter,  or  that 
exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste 
defined  in  Part  261,  Subpart  C  of  this 
chapter. 

(ii)  Authority  to  address  the  hazards 
associated  with  media  that  are  managed 
as  part  of  remedial  activities  and  that 
the  Director  has  determined  do  not 
contain  hazardous  wastes  (according  to 
Part  269),  but  would  otherwise  be 
subject  to  Subtitle  C  regulation.  States 
that  choose  to  make  contained-in 
decisions  only  when  concentrations  of 
hazardous  constituents  in  any  given 
media  are  protective  of  human  health 
and  the  environment,  absent  any 
additional  management  standards  (i.e.. 
eatable,  drinkable  concentrations),  may 
receive  HWIR-media  authorization 
without  certifying  their  ability  to 
impose  management  standards  on 
media  that  no  longer  contain  hazardous 
waste. 

(iii)  Authority  to  include,  in  the 
definition  of  media,  materials  found  in 
the  natural  environment  such  as  soil, 
ground  water,  surface  water,  and 
sediments,  or  a  mixture  of  such 
materials  w'th  liquids,  sludges,  or  solids 
thht  are  insepaiable  by  simple 
mechanical  removal  processes  and 
made  up  primarily  ot  .media. 

(iv)  Authority  to  exclude  debris  (as 
defined  in  §268.2)  and  non-media 
remediation  wastes  from  the 
requirements  of  Part  269  (except  those 
for  Remediation  Management  Plans). 

(v)  Authority  to  use  the  contained-in 
principle  (or  equivalent  principles)  to 
remove  contaminated  media  from  the 
definition  of  hazardous. wastes  only  if 
they  contain  hazardous  constituents  at 
concentrations  at  or  below  those 
specified  in  Appendix  A. 

(vi)  Authority  to  require  compliance 
with  LDR  requirements  listed  in 
§  269  30  through  §  269.34 

(vii)  Authority  to  issue,  modify  and 
terminate  (as  appropriate)  permits, 
orders,  or  other  enforceable  documents 
to  impose  management  standards  for 
media  as  described  in  essential  elements 
1-6  and  8  and  9. 

(viii)  Requirements  for  public 
involvement  in  management  decisions 
for  hazardous  and  non-hazardous  media 
as  described  in  §  269.43(e) 

(ix)  Authority  to  require  that  data 
from  t'reatability  studies  and  full  sr^le 
treatment  of  media  that  contain 
hazardous  waste  be  submitted  to  EP.A 
for  inclusion  in  the  NRMRL  treatability 
database. 


The  essential  elements  of  HWIR-  

media  programs  are  proposed  in  40  CFR 
271.28(a). 

The  preceding  essential  elements 
were  developed  for  the  proposed 
options  included  in  today's  proposed 
rule.  If  EPA  chooses  to  finalize  the 
alternatives  discussed  in  this  proposal, 
rather  than  the  proposed  options,  then 
the  essential  elements  will  be  revised  to 
represent  the  final  version  of  today's 
rule  more  accurately 

The  Agency  requests  comments  on 
the  essential  elements  proposed  for 
HWIR-media  authorization.  The  Agency 
also  requests  comments  on  whether 
essential  elements  in  general  should  be 
promulgated  as  rules,  or  suggested  as 
guidance  only. 

Specifically,  the  Agency  requests 
comment  on  the  essential  element  (viii) 
for  public  participation.  Many  cleanups, 
particularly  if  they  were  short  term,  or 
involved  wastes  that  would  not  remain 
on  site  could  warrant  less  public 
participation.  For  example,  if  a  State 
agency  were  cleaning  up  spilled 
petroleum  in  soil,  which  exhibited  the 
hazardous  TC  characteristic  for  benzene, 
and  the  remedy  called  for  digging  it  up 
immediately  for  off-site  treatment  or 
disposal,  should  the  .\gency  wait  to 
clean  up  the  site  until  it  was  in 
compliance  with  the  public 
participation  requirements  described 
above.'  Should  the  final  rule  allow  for 
different  degrees  of  public  participation 
depending  on  the  n-3ture  of  the  activities 
being  perfomied?  Should  EP.^  allow 
decisions  to  be  made  on  a  site-specific 
or  case-specific  basis  about  the  level  of 
public  participation  necessary ' 

c.  Monitoring  of  State  H\\  IB-media 
programs  and  program  withdroxval 
(^271.28lbl)  The  Agency  is  not 
proposing  requirements  for  monitoring 
of  State  HWIR-media  programs. 
however,  a  discussion  of  how  EPA 
expects  this  monitoring  should  take 
place  is  included  'oeiow.  The  procedures 
for  partial  program  u.fhdrawai 
discussed  below  were  developed  by  the 
HWIR-media  workgroup  to  complement 
the  streamlined  duthonzation 
procedures  anticipated  for  HWIR-media. 

A  number  of  changes  have  occurred 
since  these  procedures  were  developed. 
First.  EPA  has  chosen  to  propose 
generic,  streamlined  autnonzation 
procedures  rather  than  establish 
authorization  procedures  specific  to  the 
HWlR-niedia  rule.  (See  the  above 
discussion  of Categon,'  1  and  2  program 
revi-^ion  authorization  procedures  in 
section  1V)(E)(3))  .Second  the 
authorization  procedures  for  the  HWIR- 
meoia  rule,  while  significantly 
streamlined  f'-om  the  existing 
procedures  for  authorization  of  program 
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revisions,  include  a  level  of  EPA  review 
not  anticipated  by  the  workgroup  when 
monitoring  and  partial  program 
withdrawal  procedures  were  developed 

EPA  has  also  addressed  the  oversight 
and  monitoring  of  authorized  State 
programs  more  generally  through  a 
number  of  Agency  workgroups  and 
mitiatives.  EPA  requests  i  omments  on 
the  degree  to  which  the  monitoring 
procedures  discussed  IhjIow  should  be 
considered  for  application  beyond  the 
HVVIR-media  rule.  In  addition,  tiPA 
requests  comments  on  whether  partial 
program  withdrawal  would  be  feasible, 
and  whether  such  a  provision  would  be 
necessary. 

i  Monitoring  of  State  HVVIR-media 
programs  EPA  l)elievt!s  that  some 
monitoring  of  State  programs  is 
necessary  to  ensure  that  the 
considerable  fle.xibihly  provided  by 
today's  proposed  mie  would  be 
implemented  in  a  way  that  is  protective 
of  human  health  and  the  environment. 
This  was  a  particular  concern  to 
stakeholders  during  the  development  at 
toda\  s  proposed  rule  because  it  allows 
a  more  streamlined  autiiorization  for 
program  revisions.  For  this  reason, 
stakeholders  were  concerned  that  Slate 
programs  might  not  receive  sufticieiit 
up-front  review  prior  lo  authorization  to 
ensure  that  the  program  v\ouid  bt; 
conducted  protet  tiveh. 

EP.^  (  urrentiy  t  nndiu.ts  routine 
monitoring  of  State  provjrams  in  order  to 
identify  conflicting  Fl'A  and  Slate 
priorities,  or  areas  where  the  State 
program  .seems  to  be  significantly  at 
varianc  e  with  Fcdt-ral  rules  or  guidaiu:e. 
The  purpose  of  routine  nioniloring  is 
not  to  diret  t  the  priorities  or  site- 
spec. ific  implementation  decisions  of 
any  given  State  program,  but  to  identify 
problematic  trends  in  the  program 
Typically,  the  procedures  for  routine 
State  program  monitoring  are  specified 
in  the  State/EPA  Memorandum  of 
.Agreement,  the  annual  or  biannual 
State/EP.A  Grant  Workplan.  or  other 
written  State/EPA  agreements.  Often, 
routine  State  prog.'-ain  monitoring  will 
include  mid-  and  end-of-year  State'EH.A 
meetings,  periodic  oversight 
inspections,  and  review  of  Stale  files  or 
enlorcement  (.ases 

F.V.\  believes  that  most  concerns 
regarding  a  State's  implementation  of  its 
authorized  HWIK-media  prognim  could 
Im?  resolved  through  routine  State 
program  monitoring  activities.  If 
concerns  regarding  .i  States  FIWIR- 
inedia  program  implementation  (.aiinot 
be  resolved  during  routine  monitoring, 
EPA  would  identify  those  concerns  and 
propose  options  for  resolution. 
Depending  on  thu  degree  of  KPA's 
concerns,  the  Agency  would  increase  its 


monitoring  of  the  State  program 
accordingly.  When  serious  concerns  are 
identified,  and  when  a  State's  failure  to 
address  these  concerns  adequately 
would  cause  significant  risk  to  human 
health  or  the  environment,  EPA  would 
warn  the  State,  in  writing,  that  the 
State's  HVVIR-media  authorization  could 
be  withdrawn. 

Decisions  to  increase  the  monitoring 
of  State  programs  could  be  made  by  EPA 
ba.sed  on  the  .Agency's  own  information, 
or  based  on  information  submitted  by 
independent  third  parties  who  allege 
poor  or  inadequate  performance  by  the 
State  HWIR-media  program.  (See 
proposed  40  CFR  271.28(d)).  EPA  would 
consider  such  allegations  when  making 
decisions  about  the  level  of  program 
monitoring  necessary  in  an  HVVIR-media 
authorized  State.  Third  party  allegations 
are  also  discussed  in  the  section  of  this 
preamble  that  addresses  withdrawal  of 
authorized  State  HVVIR-media  programs. 

ii.  Program  withdrawal  (§  271.28(b)) 
In  the  event  that  EPA  and  the  State 
I  ould  not  resolve  their  differences 
during  program  monitoring.  EPA  could 
choose  to  withdraw  the  State's  HVVIR- 
media  program  ;iuthorization  Program 
withdrawal  would  Ih"  for  the  HVVIR- 
media  portion  of  the  State's 
authorization  program  onlv. 

EP.A  would  not  withdraw  HVVIR- 
media  authorization  without  first 
providing  the  State  an  opportunity  to 
address  KPA's  concerns  using  the 
monitorir.g  discussvd  above.  In 
addition.  EPA  would  not  withdraw 
HVVIR-media  authorization  without  first 
giving  \h''  State  -  lear  written  warning 
that  progr.im  withdrawal  was  imminent. 

VA'A  proposes  that,  in  addition  to 
[irogrom  withdrawal  initiated  for  cause 
by  KF.'\,  any  person  could  petition  EPA 
at  any  lime  to  withdraw  a  State's  HVVIR- 
media  program  authorization  based  on 
allegations  that  the  program  fails  to 
meet  the  minimum  national  standards 
for  an  HWIR-media  program  as  set  forth 
in  40  CFR  271.28(a),  and  discussed  in 
today's  proposal.  Whenever  such 
petitions  are  received,  EPA  would 
provide  copies  of  the  petition  and  all 
supporting  documentation  to  the  State 
and  allow  the  Stale  at  lea.st  30  days  to 
respond.  Following  the  Slate's  response 
and  any  independent  EPA  investigation. 
EPA  would  respond  to  all  third-party 
aliegati(,ins  in  writing 

When  KP.A  determines  that  a  State's 
HVVIK media  program  authorization 
should  be  withdrawn.  EP,\  will  publish 
its  tentatne  decision  to  withdraw  the 
State  s  HVVIR-media  program  in  the 
Federal  Register,  and  provide  the 
public.,  iiu  ludiiig  the  State,  at  least  60 
days  to  review  and  comment  (m  the 
tentative  program  withdrawal 


determination.  If  requested.  EPA  would 
also  hold  an  informal  public  hearing.  At 
the  close  of  the  review  and  comment 
period.  EPA  would  publish  its  final 
decision  regarding  withdrawal  of  the 
State's  HVVIR-media  program  in  the 
Federal  Register.  EPA's  notice  of  final 
decisions  would  include  responses  to 
any  significant  comments  received 
during  the  public  review  and  comment 
period. 

Following  withdrawal  of  a  State's 
HVVIR-media  program.  EPA  would 
administer  the  HVVIR-media  program  in 
that  State  using  the  Federal  standards 
for  HWIR-media.  and  Federal 
enforcement  authorities.  (See 
§  271.28(c)).  EPA  believes  it  is  important 
for  HVVIR-media  program 
implementation  to  continue  even  in 
States  that  lose  their  HVVIR-medi3 
program  authorization  becau.^e  rfv<;-ting 
to  existing  RCRA  Subtitle  C  ha.uardcu-. 
waste  management  requirenu-:il  .  ur  u-n 
disrupt  and  delay  the  cleanu  i  proi  e^s 
In  addition,  since  States  tha>  i^m  eive 
HVVIR-media  authorization  would 
e.xpect  that  management  standards  for 
contaminated  media  would  l)e  tailored 
to  specific  cleanup  sites  through  the 
HVVIR-media  process.  EPA  believes  that 
it  would  lie  appropriate  to  continue 
implementation  of  the  program  for  new- 
cleanups  even  if  a  State's  HVVIR-media 
program  authorization  is  withdrawn. 
Otherwise,  management  standards 
could  revert  to  the  existing  RCRA 
standards  tor  iiazardous  waste  once  a 
State's  authorization  for  HVVIR-media 
was  withdrawn;  then,  the  State  would 
no  longer  be  able  to  approve 
Remediation  Management  Plans  (RMPs) 
or  make  contained-in  decisions  for 
contaminated  media.  Remediation 
Management  Plans  that  were  approved 
by  the  State  prior  to  the  withdrawal  of 
its  HVVIR-media  program  would  remain 
in  effect.  However.  EPA  could  use 
Federal  enforcement  authorities  to 
impose  additional  management 
requirements  in  these  RMPs  as 
necessary  to  ensure  protection  of  human 
health  and  the  environment. 

d.  HWIR-media  authorization  in 
States  that  can  be  no  more  stringent 
Than  the  Federal  Program.  Some  States' 
statutes  prohibit  the  promulgation  of 
any  rules  that  are  more  stringent  than 
Federal  RCRA  regulations.  EPA  does  not 
believe  that  such  statutes  would 
prohibit  States  from  adopting  and 
implementing  any  portion  of  Part  269. 
including  decisions  to  continue 
regulation  of  media  with  constituent 
concentrations  b)elow  Bright  Line 
concentrations  as  hazardous.  As 
proposed,  this  media  management 
decision  would  be  completely 
discretionary  with  the  overseeing 
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agency  Consequently,  it  would  be 
impossible  to  argue  that  a  State  that 
chooses  to  continue  regulation  of 
contaminated  media  under  Subtitle  C 
would  be  "more  stringent"  than  the 
Federal  RCRA  program.  As  proposed, 
the  Bright  Line  would  not  automatically 
reclassify  media,  even  under  the  Federal 
RCRA  program  Rather,  it  would  act  as 
a  "ceiling"  below  which  an  agency 
overseeing  cleanup  of  a  site  would  have 
the  authority  and  discretion  to 
determine  whether  the  media  should 
continue  to  be  managed  as  hazardous 
waste. 

States  that  could  be  no  more  stringent 
than  the  Federal  program  might, 
however,  be  required  lo  adopt 
regulations  equivalent  to  the  new 
regulations  for  LDR  treatment  standards 
and  medii  treatment  variances  and 
remediation  piles.  Since  these  new 
recuirements  would  he  less  stringent 
tnan  the  existiig  requirements,  a  State 
thn*  IS  prohihitpu  from  having  rriore 
stringent  regulations  might  be  requi.'ed 
to  provide  equivalent  flexibility. 

7  Effect  in  Authorized  States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  Slates  to 
administer  and  enforce  the  PCRA 
program  witJiin  the  Stale.  Following 
authorization,  EPA  retains  enforcement 
authoritv  under  section  3008,  3013.  and 
7003  of  RCR.A.  although  authorized 
States  have  primary  enforcement 
responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  RCR.A  authorization 
administered  the  State  hazardous  wast'i 
program,  in  lieu  of  EPA  administering 
the  Federal  program  in  that  State.  When 
new,  more  strinj;ent.  Fedeial 
requirements  were  promulgated  or 
enacted,  authorized  States  were 
required  to  update  their  hazardous 
waste  piogram.s  w'thin  specified  time 
frames  to  remain  equivalent  to  the 
Federal  program,  as  revised.  States  were 
not  required  to  update  their  hazardous 
waste  programs  to  conform  to  new 
Federal  requirements  that  were  less 
stringent  than  the  authorized  State 
program  New  Federal  requirements  did 
not  take  effect  in  authorized  States  until 
the  State  adopted  the  requirements  as 
State  law  and  received  authorization  to 
implement  the  new  requirements  (in 
lieu  of  the  Federal  program). 

In  the  HSWA  amendments  of  1984. 
Congress  specified  that  the  new 
requirements  enacted  in  the 
amendments  and  all  implementing 
regulations  promulgated  by  EPA  would 
take  effect  immediately  in  authorized 
and  non-authorized  States.  (See  RCRA 
section  3006(g);  42  U.S.C.  6926(gJ). 


While  Stnfes  are  still  required  to  update 
their  authorized  hazardous  waste 
programs  to  remain  equivalent  to  the 
Federal  program.  EPA  is  directed  to 
carrv  out  HSWA  requirements  in 
authorized  States  until  the  .State 
modifies  its  program,  and  receives  final 
or  interim  authorization. 

Since  EPA  modifies  portions  of  the 
Federal  hazardous  waste  program 
enacted  prior  to  the  HSWA  amendments 
and  portions  of  the  Federal  program 
enacted  by  the  HSWA  amendments, 
there  are  different  time  frames  by  which 
revisions  to  the  Federal  RCRA  prograni 
become  effective  in  authorized  States. 
Nev.'.  more  stringent.  Federal 
regulations  that  are  promulgated 
pursuant  to  the  pre-HSWA  program  do 
not  take  effect  in  authorized  States  until 
the  State  modifies  and  updates  its 
hazardous  waste  program.  New,  more 
stringent.  Federal  regulations 
prom.ulgated  pursuant  to  the  HSVV.A 
amendments  take  effect  immediately  in 
authorized  and  non-authorized  States, 
and  aie  implemented  by  EPA  until  the 
State  adopts  the  new  requirements  and 
revises  its  authorized  prog'^am.  New 
Federal  regulations  (HSWA  and  pr-.- 
HSVV.A  program)  that  are  considered  le«s 
stringent  than  the  existing  Federal  or 
authorized  S'ate  programs  are  opt'ona! 
for  States  to  adop'  and  do  not  go  intc 
eff"Ct  unless  and  until  S'ates  adopt 
them  and  are  authorized  to  imple.'TPnt 
the  provisions  in  lieu  of  EP.A  le.\cept  for 
less  stringent  HSWA  requirements  that 
are  in  effect  and  implemented  by  EPA 
in  unauthorized  States,  such  as  .Alaska'; 
To  ensure  that  authorized  State 
prograrris  accurately  reflect  the  Federal 
progrcm.  States  are  required  to  update 
their  authorized  hazardous  waste 
programs  to  incorporate  all  more 
stringent  Federal  regulations  within  *Jk: 
time  frames  specified  in  40  CFR 
271.21(e). 

Tod.iy's  proposal  is  promulgated  in 
part  pursuant  to  pre-HSWA  authority, 
and  in  part  pursuant  to  HSW.A.  The 
following  sections  of  this  proposed  rule 
are  proposed  pursuant  to  pre-HSWA 
authority:  (1)  Codification  of  the 
•^ontainedin  policy  for  constituents 
lacking  Bright  Line  concentrations;  (2) 
Bright  Line  concentrations  and 
decisions  that  media  no  longer  contain 
hazardous  waste;  and  (3)  RMP  issuance 
for  management  of  remediation  wastes 
that  contain  hazardous  wastes.  The 
following  elements  of  today's  proposal 
are  proposed  pursuant  to  HSWA  and 
would  be  modifications  to  the  existing 
HSWA  program  that  would  cause  the 
Federal  program  to  become  less 
stringent:  (1)  LDR  treatment 
requirements  for  hazardous 
contaminated  soil  addressed  under  new- 


Part  269:  (2)  new  regulations  for 
remediation  piles:  (3)  media  treatment 
variances:  and  (4)  interp.-etations  that 
RCRA  section  3004  (u)  and  'vj  dc  not 
apply  to  cleanup-only  facilities.  In 
today's  proposal.  re\'Ocation  of  the 
CAMU  regulations  would  be  more 
stringent  than  existing  HSWA 
regulations. 

In  general,  today's  proposal  is  less 
stringent  than  the  existing  Federal 
hazardous  waste  program  and.  therefore, 
optional  for  States  to  adopt  The  sole 
exception  is  the  proposed  revo{;at;on  of 
the  CAMU  regulations,  which  would  f.>e 
considered  more  stringent,  and  would 
thus  require  adoption  by  States  within 
the  tine  frames  set  forth  in  40  CFR 
271.21(e).  These  time  frames  would 
provide  that  State  modifications  be 
made  within  one  year  ot  the  date  of  the 
Federal  program  change,  or  within  two 
years  if  State  statutory'  amendments  are 
necessary. 

Since  the  bulk  of  the  HVVIR-media 
program,  proposed  today  :s  less  stringent 
than  the  existing  Federal  RCR.A 
program,  it  would  not  be  effective  in 
authorized  States  unles.*;  and  until  the 
State  chose  to  adopt  ii  and  become 
au'r.nnzed.  EP.A  l>e!ie'.es  that  the  relief 
provided  by  the  HWIR-meJia  prouram 
would  significantly  increase  the  speed 
and  efficienc)  of  cl'^anups.  Therefore, 
State?  seekir.g  authorization  for  a  HVVIR- 
mt-dii  program  would  be  encouraged  to 
use  thf^ir  existing  State  entoi.  ement 
authorities  to  prjvide  for  HWIR-media 
St  vie  relief  ••vhil'*  their  authorization 
applications  were  being  reviewed 

0  Pre-HS\V-\  rr^quirement^  The  pre- 
HSWA  requirements  proposed  today 
'.vould  be  less  s'.ririgent  than  the  ex.sting 
Rf  :RA  requirements.  Because  ihev 
would  be  less  stringent,  they  would  be 
optional  for  State?  to  adopt  and  would 
.--iOt  take  elfec'  in  authorized  States 
unless  and  until  the  State  adopted  and 
became  authorized  for  them  States  with 
final  authorization  '.or  Stetes  seeking 
final  authorization  roncuTently  with 
this  rule),  thnt  choose  to  obtain 
authorization  for  today  s  HVVIR-media 
rule,  would  have  to  adopt  requirenients 
that  were  no  less  stringent  than  the 
requirements  spet:;fied  in  Part  2^9 
States  that  seek  final  prugram 
authorization  after  n.^alization  of  HVVIR- 
media  regulations  cou'd  choose  to  apply 
for  final  program  authcrizalicn  without 
the  HWlR-mediT  program. 

b  HSWA  Bequirements  The  HSWA 
requirements  proposed  today  (with  the 
exception  of  CAMU  revocationl  would 
relate  to  the  Land  Disposal  Restriction 
(LDR)  program,  and  would  he  less 
stringent  than  existing  LDR 
requirements.  They  u  ould  be.  therefore, 
optional  in  HSWA  authorized  States 
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nnd  would  not  go  into  effect  unless  and 
until  a  State  adopted  and  became 
authorized  for  them  Nomially.  less 
strin^e^t  HSWA  requirements 
automati(  allv  takeeffwt  in  noii-HSVVA 
authorized  Slates.  However,  the  Part  269 
LDR  treatment  rt;quirenients  would  not 
take  effe<  t  btH.ause  thev  apply  only  to 
cleanup  wastes  addressed  under  a  Part 
269  program.  Thus,  thev  would  become 
effective  in  non-HSWA  authorized 
States  only  when  such  States  obtain 
authorization  to  run  a  Part  269  program 
States  authorized  for  the  LDR  program 
that  choose  to  obtain  HWlR-media 
authorization,  would  have  to  adopt 
requirements  tfiat  would  l)e  at  least  as 
stringent  as  the  LDR  requirements 
specified  in  Part  269  States  that  seek 
LDR  authorization  after  promulgation  of 
final  HU'IR-medi,i  regulations  would 
have  to  adopt  requirements  no  less 
stringent  than  the  existing  (non-Part 
269)  Federal  LDR  program,  if  they  chose 
not  to  seek  authorization  for  today's 
HWIR-media  rt?quirements. 

Media  treatment  variances.  I'nder 
current  regulations  at  40  CFR  26H  44. 
EP.A  mav  grant  waste-  or  site-specific 
variances  from  treatment  standards  in 
cases  where  it  can  f)e  demonstrated  that 
the  treatment  standard  is  inappropriate 
for  the  waste,  or  that  the  waste  cannot 
be  treated  to  spet  ified  levels,  or  treated 
by  specified  methods  Today  s  proposed 
nde  would  retain  the  availability  of 
treatment  variances  in  the 
implementation  of  the  HVVIR-media 
program,  and  establish  HWIR-media 
spe(.ifit;  treatment  variance  procedures 
for  media  managed  under  Part  269.  The 
Agency  is  clarifying  today  that  States 
could  seek  authorization  for  both  the 
site-specific  treatment  variance 
procedures  in  40  CFR  268  44.  and  the 
HWIR-media  spec  ifii  treatment  variance 
procedures  proposed  in  Part  269.  LPA  is 
aware  that  some  States,  especially  States 
that  chose  to  adopt  the  Federal  LDR 
program  by  reference,  could  have 
alreadv  received  authorization  to  issue 
site-specific  LDR  treatn.ent  variances 
under  40  CFR  2hH  44  Because  there  has 
been  some  c:oiifusion  about  this  i.ssue. 
and  bee  ause  KP.A  s  current  proposal 
would  enc  ourage  Stales  to  become 
authorized  for  treatment  varianc:es,  HPA 
reque.sts  the  S'ates  to  iiote  ;n  their 
HWIR-media  program  revision 
applic  ation,  or  other  authorization 
applic  ation.  or  in  offic  ial 
corresfiondencc.  whether  or  not  they 
believe  that  they  have  l)een  authorized 
tor  site-specific  LDR  treatment  v.iriam  es 
under  40  CFR  26H.44   LPA  would  then 
evaluate  that  asjtect  of  a  Slate  subnuital 
to  confirm  the  Stale's  authorization  tor 
treatment  variances.  EPA  requests 


comments  on  this  proposal,  especially 
from  States  that  believe  they  are  already 
authorized  to  approve  LDR  treatment 
variances. 

CAMLI  revocation.  EPA  is  proposing 
today  to  revoke  the  CAMU  regulations 
at  40  CFR  264.552  and  to  ■grandfather' 
CAMUs  approved  prior  to  the 
publication  date  of  the  final  HVVIR- 
media  rule.  Since  rev(x:ation  of  the 
CAMU  regulations  would  remove  that 
option  at  the  Federal  level,  even  States 
that  have  adopted  CAML'  regulations  as 
a  matter  of  State  law  and'or  become 
authorized  for  CAMUs  would  be 
blocked  from  approving  new  CAMUs  by 
this  date,  when  these  more  stringent 
Federal  rules  would  go  into  effect.  Of 
course.  States  could  still  use  their 
CAMU  regulations  for  non-hazardous 
wastes  at  their  discretion,  or  for  media 
that  do  not  contain  hazardous  wastes 
(and  that  are  not  subjetrt  to  LDRs). 

In  order  to  ensure  that  requirements 
for  "grandfathered"  CAMUs  remain 
enforceable,  States  that  have  already 
been  authorized  for  the  CAMU 
regulations,  and  that  choose  to 
grandfather  CAMUs,  should  retain  their 
CAMU  regulations  (for  those 
grandfathered  CAMUs)  until  those 
CAMUs  have  expired  or  are  terminated. 
States  would  be  required,  however,  to 
make  clear  that  existing  State  CAMU 
regulations  would  not  be  used  to  grant 
any  new  CAMUs  for  management  of 
Federally  hazardous  waste  after  the  date 
of  publication  of  tHW  final  HVVIR-media 
rule. 

r.  Examples  The  following  examples 
illustrate  the  effect  of  today's  proposed 
rule  in  authorized  States. 

Example  One:  The  State  has  receiveci  final 
t)a!ie  prcjgram  authorization  but  has  not  yet 
Ix'fn  authorized  for  the  land  disposal 
rcstriciion  program 

Bf(  iiust;  the  .State  has  received  final  base 
prnnrain  authorization,  and  the  pre-HSVVA 
HWIKmfdiii  r('>'uldlic)ns  proposed  today  are 
less  slnngi-nt  than  the  existing  program' the 
pre-HSVVA  HWIR-media  regulations  would 
not  [»•  effot  five  in  the  State  unless  ami  until 
the  State  adopted  and  became  authorized  for 
them. 

Since  F.\\\  wuuld  still  be  implement. ng  the 
LDR  program  in  the  .State,  the  Part  269  LDR 
treatment  requirements  lor  hazardous 
ciinlaminated  media  and  treatment  variances 
for  ( ontaminated  media  would  be  effective 
immediately  upon  approval  of  the  States 
HVVIKmt'dia  pro){ram.  and  would  b*- 
implemented  bv  EPA  until  th.'  State  received 
the  netcssarv  LDR  pnixram  authorization  On 
the  other  riand.  the  new  remmliation  pile 
provisitjns  wduld  Ijecome  eff«:tive 
immedi.itelv  in  non  HSW.^  authorized 
Stales,  because  they  are  HSW,^  requirements 
that  are  not  specific  to  the  Part  JbM  program 
Extimplf  Tmo  The  State  has  re<eived  final 
base  program  authorization,  and  is  also 
authorized  fur  the  land  riisposal  restriction 
prcigrain  through  'he  Third  TJiird  LDR  uile. 


Since  the  State  has  received  final 
authorization  and  the  pre-HSVVA  HVVIR- 
mcdia  regulations  proposed  today  are  less 
stringent  than  the  existing  program,  the  pre- 
HSWA  HWIR-media  regulations  would  not 
l)e  effective  unless  and  until  the  State 
adopted  and  became  authorized  for  them,  as 
discussed  in  example  one  Similarly,  since 
the  State  would  be  authorized  for  the  land 
disposal  resU-iction  program,  and  the 
remediation  pile  provisions  (which  are 
considered  HSWA  provisions  because  they 
affect  LDRs)  proposed  today  are  considered 
less  stringent  than  the  existing  LDR  program, 
the  remediation  pile  provisions  proposed 
today  would  not  be  effective  in  the  State 
unless  and  until  the  State  adopted  and 
became  authorized  for  them. 

For  the  less  stringent  Part  269  treatment 
standards,  as  explained  in  example  one. 
these  would  not  become  effective  in  the  State 
until  the  State  chose  to  adopt  a  Part  269 
program  Bet.ausc  the  .State  would  already  be 
authcjrized  for  a  sufficient  LDR  program,  the 
State  could  also  be  authorized  to  run  the  LDR 
program  of  the  HWIR-media  program.' 

Example  Three:  The  State  is  authorized  fur 
the  corrective  action  management  unit  nile. 

The  CAML;  revocation  provision  proposed 
today  is  the  only  provision  that  is  more 
stringent  than  the  existing  Federal  RCRA 
program  and.  therefore,  mandatory  for  States 
to  adopt.  In  addition,  because  revocation  of 
the  CAMU  regulations  would  remove  that 
option  at  the  Federal  level,  even  States  that 
have  adopted  CAMU  regulations  as  a  matter 
of  State  law  would  be  blcx;ked  from 
implementing  those  regulations  when  more 
stringent  Federal  rules  take  effect  (date  of 
publication  of  final  HWIR-media  rule). 

8.  Request  for  Comment  on  EPA's 
Approach  to  Authorization 

EPA  requests  general  comments  on 
the  approach  to  authorization  outlined 
in  today's  proposal.  In  addition,  as 
discussed  above,  EPA  specifically 
requests  comments  that  address  the 
following  issues  and  areas; 

a.  The  use  of  differential  authorization 
procedures  for  State  program  revisions, 
and  whether  the  Category  2 
authorization  procedures  discussed 
today  would  sufficiently  recognize  the 
sophistication  of  State  programs  while 
maintaining  an  appropriate  level  of  EPA 
review.  EPA  is  specifically  interested  in 
the  ability  of  these  procedures  to 
adequately  address  evaluation  of  a 
State's  capability  to  implement  any 
given  program  revision; 

b.  The  effect  of  differential 
authorization  procedures,  if  anv.  on 
State's  and  EPA's  ability  to  cluster 
authorization  applications  (i.e.,  the 
ability  to  prepare  and  review  program 
revision  applications  that  address  more 
than  one  rule  at  the  same  time); 

c.  Whether  the  Category  2  procedures 
discussed  today  would  be  appropriate 
for  authorization  of  the  HWIR-media 
regulations,  and  other  types  of 
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regulations  which  these  procedures 
should  address; 

d.  The  degree  to  which  the 
authorizafion  approach  proposed  today 
would,  in  practice,  streamline  and  make 
preparation,  review,  and  approval  of 
State  program  revision  applications 
more  efficient; 

e.  The  use  of  essential  elements  to 
target  authorization  applications  and 
review  and  whether  essential  elements 
should  be  specified  in  regulations  or 
discussed  in  preambles  as  guidance; 

f.  The  need  for  a  third  authorization 
Category  to  address  major  revisions  to 
State  progi^ms,  the  types  of  program 
revisions  a  third  Category  might 
address,  and  the  potential  requirements 
and  procedures  for  a  third  Category; 

g.  The  degree  to  which  the  Category 
1  and  2  authorization  procedures 
discussed  today  should  be  applied  as 
guidance  when  authorizing  existing 
rules  using  the  current  program  revision 
procedures; 

h.  The  clarification  of  the  definition  of 
equivalent,  and  whether  the  proposed 
definition  should  be  used  for  all 
authorization  decisions,  or  only  for  the 
Category  2  authorization  decisions 
discussed  in  today's  proposal; 

i.  The  use  of  Category  2  authorization 
procedures  for  authorization  of  those 
States  not  incorporating  an  approved 
State  CAA  program  for  the  combustion 
standards  rule  by  reference  (as 
discussed  in  section  (V)(E)(4)  of  today's 
preamble); 

j.  The  alternative  approach  to  HWIR- 
media  authorization  discussed  in 
section  {V)(E)(6)(a); 

k.  Whether  final  base-program 
authorization  is  the  appropriate 
prerequisite  requirement  for 
authorization  of  the  general  HWIR- 
media  program; 

1.  Whether  authorization  for  the  LDR 
Third  Third  rule  is  the  appropriate 
prerequisite  requirement  for 
authorization  of  the  LDR  portion  of  the 
HWIR-media  rule; 

m.  The  alternative  approach  to  HWIR- 
media  eligibility  that  would  allow  States 
proposing  to  use  previously  authorized 
authorities  to  implement  an  HWIR- 
media  program  to  use  the  Category  1 
authorization  pr(x;edures,  discussed  in 
section  (V)(E)(6)(a); 

n.  The  approach  to  authorization  of 
LDR  treatment  variances  discussed  in 
section  {V)(E)(7)(b); 

0.  The  degree  to  which  the  monitoring 
procedures  discussed  today  would 
conform  to  the  program  monitoring 
procedures  currently  in  place; 

p.  Whether  the  monitoring  procedures 
discussed  today  are  net;essary,  whether 
they  should  be  codified  for  the  HWIR- 
media  rule,  and  whether  they  should  be 


considered  for  application  beyond  the 
HWIR-media  rule; 

q.  The  feasibility  of  partial  program 
withdrawal  and  the  necessity  for  such  a 
provision; 

r.  The  proposed  and  alternative 
approaches  to  HWIR-media 
implementation  following  program 
withdrawal; 

s.  The  effect  today's  proposed 
approach  to  authorization  might  have 
on  a  State's  desire  to  seek  authorization 
for  a  State  HWIR-media  program;  and 

t.  Other  suggestions  for  improvements 
to  the  authorization  process. 

F.  Corrective  Action  Management 
Units— §264.552 

Today's  proposed  rule,  at  §  264.552, 
would  withdraw  the  existing  regulations 
for  Corrective  Action  Management  Units 
(CAMUs).  which  were  promulgated  on 
February  16. 1993  (58  FT^  8658).  Today's 
proposal  for  Part  269  would  replace 
much  of  the  flexibility  under  the  current 
CAMU  regulations  as  they  apply  to 
contaminated  media.  EPA  does  not 
intend  to  withdraw  the  CAMU 
regulations  without,  at  the  same  time, 
substituting  one  of  today's  options  in  its 
stead. 

States  with  existing  CAMU 
regulations  would  need  to  come  in  for 
program  revisions,  to  make  their 
programs  as  stringent  as  the  Federal 
program.  Today's  proposal  would  also 
grandfather  CAMUs  that  have  already 
been  approved  by  EPA  and  the  States, 
by  the  publication  date  of  the  final 
HWIR-media  rule.  The  original  CAMU 
rulemaking  also  included  provisions  for 
temporary  units  to  be  used  for 
management  of  cleanup  wastes.  These 
provisions  would  not  be  affected  under 
today's  proposal,  thus  the  Agency  is  not 
reopening  these  requirements  for 
comment  at  this  time. 

The  CAMU  rule  was  the  Agency's 
initial  attempt  to  resolve  many  of  the 
problems  that  have  been  encountered  by 
EPA  and  State  cleanup  programs  in 
applying  the  prevention-oriented 
Subtitle  C  regulations  (specifically,  the 
land  disposal  restrictions  (LDRs)  and 
minimum  technology  requirements 
(MTRs))  to  the  management  of  cleanup 
wastes.  The  rule  has  allowed  regulators 
to  designate  an  area  at  a  facility  as  a 
CAMU,  and  has  specified  that 
placement  of  cleanup  wastes  into  a 
CAMU  does  not  trigger  LDR  or  MTR 
requirements  that  would  otherwise 
apply.  Because  the  rule  was  designed  to 
provide  flexibility  to  regulators  for 
prescribing  site-specific  management 
requirements  for  cleanup  wastes,  the 
regulations  do  not  prescribe  specific 
standards  for  design  or  operation  of 
CAMUs,  or  generic  national  treatment 


standards  for  cleanup  wastes  that  are 
managed  in  CAMUs.  Since  its 
promulgation,  the  final  CAMU  rule  has 
been  used  by  EPA's  Superfund  program, 
the  RCRA  corrective  action  program, 
and  other  State  cleanup  programs. 
However,  the  actual  number  of  CAMUs 
that  have  been  approved  to  date  is 
relatively  small.  EPA  is  aware  of  fewer 
than  twenty  CAMUs  that  have  been 
approved. 

Some  parties  have  argued  that  the 
CAMU  rule  allows  regulators  tcx)  much 
discretion  in  determining  appropriate, 
site-specific  management  requirements 
for  cleanup  wastes.  Those  parties 
support  the  idea  of  having  some  type  of 
minimum  national  LDR  treatment 
standards  for  cleanup  wastes  (especially 
for  sludges  and  other  non-media 
wastes),  rather  than  allowing  regulators 
to  specify  treatment  requirements  on  a 
case-by-case  basis. 

When  the  HWIR-FACA  Committee 
was  initiated,  EPA,  and  most  of  the 
State  participants  on  the  committee, 
agreed  to  consider  whether  tiie  CAMU 
regulations  should  be  modified  or 
replaced  %vith  a  different  regulatory     • 
approach. 

The  Agency  is  proposing  to  replace 
the  existing  CAMU  regulations  with 
today's  proposed  rule,  except  that  it 
would  retain  existing  CAMUs  approved 
prior  to  pubUcation  of  the  final  HWIR- 
media  rule.  The  Agency  believes  that 
much  of  the  site-specific  flexibility 
provided  in  the  CAMU  rule  has  been 
preserved  in  this  proposal,  especially 
for  less-contaminated  media.  Further, 
the  proposal  would  modify  the 
minimum  LDR  treatment  standards 
specified  in  the  Part  269  regulations 
specifically  to  be  more  compatible  with 
the  realities  of  treating  contaminated 
media.  Today's  proposal  should  also 
minimize  potential  disruptions  to  site 
cleanups  that  are  plarmed  or  underway, 
since  existing  CAMUs  approved  prior  to 
the  publication  date  of  a  final  HWIR- 
media  rule  could  continue  to  operate 
until  their  cleanup  activities  are 
complete.  (See  discussion  below.) 

At  the  same  time,  the  Agency  believes 
that  the  CAMU  rule  has  been  used 
successfully  to  expedite  cleanups,  and 
that  it  has  provided  much  needed 
flexibility  for  remedial  actions  at  RCRA 
corrective  action  and  Superfund. 
Furthermore,  replacing  the  CAMU 
regulations  with  todays  HWIR-media 
rules  could  have  a  significant  impact  in 
some  situations,  particularly  in 
remedies  involving  sludges  and  other 
non-media  wastes.  The  proposal  would 
cover  only  contaminated  media, 
whereas  all  types  of  cleanup  wastes  can 
be  managed  in  CAMUs.  Actually,  a 
number  of  the  CAMUs  that  have  already 
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been  appri)v«cl  will  l)v  maiiat^ing  sliidf^es 
from  f  leaiiups    Thus.  tht>  flexibility 
provided  under  the  proposed  HW'IR- 
media  mie  woidil  appiv  to  <i  more 
limited  spettruni  of  ileamip  wastes. 
Sludges  and  other  non-media  'It'.innp 
wa.stes  would  lie  sub)e<  t  tu  the 
traditional  hazardous  waste  regulations, 
including  LDKs  and  MTKs  (See 
discussion  m  section  (V)(A)(2)  of  this 
preamble  ) 

Therefoi>»,  the  .Agency  requests 
comments  on  what  benefits  might 
accrue  if  the  C!.\Ml'  rule  wire  retained. 
(See  letter  from  M   L  Mullins,  Vice 
President-Keyuiatoi^  Affairs.  Chemical 
.Vlafuifa<.tiirers  .'Xssoiiatioii,  to  Mk  hael 
Shapiro,  Dii^ctor.  Office  of  Solid  Waste, 
EPA  (August  22,  \W5\  )  Spe(  inrallv. 
the  .\geni  V  rvcpiests  i  ommerits  on  what 
the  rainifii  ntions  may  t)e  of  tailing  to 
provide  the  degree  of  relief  that  the 
CAMU  rule  has  provided.  The  .Agency 
is  also  interested  m  ways  that  the 
CAML'  might  be  niodifieil  to  t.irget  the 
C.-\Ml'  provisions  on  wastes  that  pose 
lower  risks  For  example,  the  Agen{;y 
could  inc  orporate  a  Bright  Line 
approach  in  C.A.Ml' 

Today's  proposed  rule  yvould 
grandfather  C.\MUs  that  were  approyed 
before  the  publication  date  of  this  nile 
Thus,  an  oyvner/operator  yvho  was 
conducting  a  cleanup  that  inyolved  an 
approvetl  Ci.AMU  would  be  able  to 
continue  using  the  unit  until  the 
cleanup  is  <  omplete.  under  the  terms  of 
the  permit  or  order.  EP.A  believes  that 
this  provision  is  reasitnabie  and  would 
help  avoid  delays  and  disruptions  to 
ongoing  cleanup  actions.  In  addition, 
EPA  believes  that  not  providing  this 
type  ot  grandfathering  would  raise 
important  questions  of  lairness  b«H:ause 
they  were  approved  according  to  the 
regulations  in  effet:t  at  the  time,  and 
bec.ause  EPA  has  encouraged  the  use  of 
CAMUs  when  the  flexibility  they 
provide  is  ne<;essary  to  sele<:ting  ami 
implementing  sensible,  protective 
remedies. 

EPA  considertKi  various 
grandfathering  options  for  CAMUs.  such 
as  establishing  a  certain  time  limit  (e.g., 
one  year)  for  operating  existing  CAMUs 
after  the  Part  269  rules  were 
promulgated  EP.A  does  not  believe  that 
such  a  limitation  would  be  net:essary  or 
desirable  Some  remedies  require 
several  years  to  fully  implement,  and 
could  be  adverstdy  affected  if  an 
existing  ('..AMU  had  to  cease  operations 
For  example,  risks  of  exposure  to  highly 
contaminated  sites  could  continue  for 
several  more  years  while  the  regulators, 
owners,  and  operators  negotiate  a  new 
site  remedy,  instead  of  implementing 
the  CAMU  remedy  they  had  already 
agreed  upon  and  determined  would  be 


protective  The  CAMUs  that  have  been 
approved  to  date  have  been  a  kev  factor 
in  accelerating  the  (  leaiiup  pro<;ess  and 
.dlowing  protective  remedies  to  be 
implemented  at  considerable  cost 
savings 

It  today  \  rule  is  finalized  as 
proposed.  States  that  have  adopted  the 
CAMT'  regulations  would  be  required  to 
revise  thest;  regulations  after  the 
publication  of  final  MWIR-media 
regulations  in  order  to  rtnnain  as 
stringent  as  the  Federal  program. 
(Except  yvhen  the  State  CAMU  rules  are 
as  stringent  as  the  current  Federal 
program,  for  example,  in  requiring 
wastes  to  U'  treatefi  to  LDR";  before 
iM'ing  placed  in  a  CAMU.)  Of  course. 
States  yvould  still  be  allowed  to  use  the 
.Area  ut  Contamination  (AOC)  concept, 
yvhich  would  not  be  changed  bv  today's 
proposal  15.5  FR  8666,  8758-8760. 
Man  ti  8.  1990;  and  also  the 
memorandum  from  Michael  Shapiro. 
DiriMtor.  Offitie  of  Solid  Waste.  Stephen 
1).  Luftig.  Director.  Office  of  Emergency 
and  Remedial  Response,  and  Jerry 
Clifford.  Director.  Office  of  Site 
Remediation  Enforcement.  EPA  to 
HCRA  Bran(  h  Cihiefs  and  CERCLA 
Regional  Managers.  (March  13,  1996)). 
More  discussion  on  State  authorization 
for  these  HWIR-rnedia  rules  is  presented 
in  section  (V)(E)  of  this  preamble. 

(;  Remediation  Piles— §1^  260.  W  and 
2h-i  554 

Today's  rulemaking  proposal  would 
establish  a  new  type  of  unit — 
remediation  piles — that  would  preserve 
needed  flexibility  for  conducting  certain 
types  of  cleanup  activities.  Proposed 
*j  260.10  specifies  the  following 
definition; 

RfiTifciiation  Pile  m<'ans  a  pile  that  is  used 
f)nly  for  the  teniporarv  treatment  or  storage 
ol  remediation  wastes,  including  hazardous 
roiitamiriHted  media  (as  defined  in  §  269.3), 
during  remedial  operations. 

This  definition  would  appear  in 
§260.10.  yvhers  most  of  the  RCRA 
hazardous  waste  regulatory  definitions 
are  codified,  rather  than  in  §  269.3, 
which  defines  terms  specific  to  the  Part 
269  regulations.  This  is  because 
remediation  piles  would  be  able  to 
a(,cept  all  types  of  remediation  wastes, 
rather  than  only  hazardous 
contaminated  media.  As  a  result, 
remediation  piles  could  bt?  approved  for 
remedial  actions  that  are  not  regulated 
by  Part  269. 

The  primary  reason  for  creating  this 
neyv  type  of  unit  is  that  under  current 
regulations,  waste  piles  are  considered 
land  disposal  units,  and  all  hazardous 
yvastes  must  be  treated  to  LOR  standards 
before  being  placed  into  the  pile. 


Remediation  piles,  however,  yvould  not 
be  c  onsidered  land  disposal  units  under 
this  proposed  rule;  they  are  not  listed  in 
section  3004(k).  (.see  di.scussion  below); 
and  these  regulations  clearly  spei  ify 
that  they  may  be  used  only  for 
temporary  treatment  or  storage  of 
cleanup  wastes.  For  reasons  noted 
below,  the  Agency  believes  that  this 
type  of  unit,  which  would  not  trigger 
LDRs.  would  provide  necessary 
flexibility  in  situations  yvhere 
application  of  the  LDRs  would  create 
obstacles  to  common  sense  remedies. 

One  of  the  principal  goals  of  this 
proposed  rule  is  to  achieve  a  net 
environmental  benefit  by  facilitating  the 
(;leanup  of  as  many  contaminated  sites 
as  possible.  The  Agency  also  believes 
that  remediation  piles  would  be 
necessary  to  facilitate  the  cleanup  of 
many  previously  contaminated  sites. 
The  physical,  economic,  and  technical 
limitations  on  the  operation  of  a 
cleanup  program  could  dictate  that 
remediation  wastes  be  temporarily 
stored  and/or  concentrated  in  a 
centralized  location  onsite  prior  to 
completion  of  the  remedial  activity. 
Similarly,  once  the  wastes  had  been 
placed  in  a  remediation  pile  it  could  be 
advantageous  to  begin  some  form  of 
treatment  or  pretreatment  to  reduce  the 
level  of  threat  posed  by  the  wastes  prior 
to  its  ultimate  disposal. 

Because  of  the  potentially  large 
volumes  of  contaminated  media 
encountered  during  remedial  action, 
prohibiting  such  wastes  from  being 
temporarily  treated  or  stored  in  onsne 
piles  (unless  it  met  LDR  standards) 
would  be  counterproductive  since  it 
would  be  a  disincentive  to  the  cleanup 
activities.  The  Agency  believes  that  the 
temporary  existence  of  a  controlled 
activity  using  a  remediation  pile  would 
be  preferable  to  the  continuing, 
unmanaged  presence  of  contaminated 
media,  and  the  resulting  threat  against 
human  health  and  the  environment,  for 
an  indefinite  period  of  time.  In 
endorsing  the  idea  of  remediation  piles, 
the  Agency  is  in  no  way  authorizing  the 
indefinite  operation  of  the  piles,  or  the 
use  of  them  for  permanent  disposal.  The 
obligatory,  temporary  nature  of 
remediation  piles  is  the  primary' 
difference  between  the  piles  and  the 
previously  used  CAMUs. 

The  design  and  operating 
requirements  for  remediation  piles  are 
specified  in  proposed  §  264.554. 
Although  these  provisions  are  being 
proposed  in  §264.554,  remediation 
piles  could  also  be  approved  under 
orders,  and  at  interim  status  facilities. 
As  explained  above,  placement  of 
remediation  yvastes  into  a  remediation 
pile  would  not  trigger  RCRA  land 
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disposal  restrictions,  because  such 
placement  would  not  constitute  "land 
disposal"  according  to  RCRA  §  3004(k)s 
definition  of  land  disposal.  For  a  further 
discussion  of  the  Agency's  position  that 
would  be  reasonable  to  interpret 
§  3004(k)  to  exclude  placement  of 
remediation  wastes  into  units  used 
solely  for  cleanup  purposes.  (See  58  FR 
8658,  8662.  (February  16, 1993)).  The 
unit  would  also  not  be  subject  to 
minimum  technology  requirements 
(MTRs)  under  section  3004(o).  since  the 
pile  would  not  be  considered  a  land 
disposal  unit  subject  to  those 
requirements. 

Other  types  of  piles  (e.g..  piles  not 
used  for  cleanup  purposes)  would 
remain  subject  to  the  Subpart  L 
requirenkents  of  Parts  264  and  265.  and 
wastes  placed  into  such  piles  would  be 
subject  to  LDRs.  Additionally,  the  use  of 
a  remediation  pile  does  not  allow 
remediation  wastes  to  be  entirely 
exempt  from  the  LDR  requirements. 
Since  remediation  piles  are  temporary 
and  not  intended  for  disposal,  all  wastes 
being  held  in  remediation  piles  must 
eventually  meet  LDRs  at  the  time  of 
their  ultimate  disposal. 

EPA's  objective  in  proposing  the 
concept  of  remediation  piles  in  Part  264 
rather  than  in  Part  269  with  the  rest  of 
the  HWIR-media  provisions  is  that  the 
Agency  vdshes  to  encourage  remedial 
action  of  contaminated  sites  by  making 
the  use  of  these  units  more  wddely 
available  for  those  cleanups  that  are  not 
mandated  by  RMPs  under  Part  269.  or 
include  remediation  wastes  other  than 
contaminated  media. 

Remediation  piles  are  intended  to 
preserve  flexibility  for  decision  makers 
in  situations  where  site  cleanup 
involves  the  temporary  storage  or 
treatment  of  remediation  wastes  prior  to 
disposal.  Unlike  CAMUs.  remediation 
piles  could  not  be  used  for  disposal  of 
wastes;  remediation  piles  would  be 
required  to  close  by  removal  of  wastes 
(i.e.,  "clean  close"),  as  do  tanks, 
containers,  and  other  types  of  hazardous 
waste  storage  and  treatment  units.  As 
with  the  existing  CAMU  regulations, 
remediation  piles  would  have  to  be 
located  at  the  cleanup  site,  and  could 
not  be  used  to  manage  any  wastes  other 
than  remediation  wastes. 

The  flexibility  that  would  be  provided 
by  the  proposal  for  remediation  piles  is 
currently  available  through  use  of  the 
CAMU  concept;  such  units  would 
currently  be  considered  CAMUs  for 
regulatory  purposes,  and  would  be 
subject  to  the  requirements  of  §  264.552. 
The  net  effect  of  this  proposal  for 
remediation  piles  would  thus  be  to 
preserve  the  existing  flexibility  and 
regulatory  relief  from  LDRs  and  MTRs 


in  situations  involving  the  temporary 
placement  of  remediation  wastes  in 
piles.  Although  today's  Part  269 
proposal  would  provide  some  relief  for 
these  types  of  situations  (particularly  for 
below  the  Bright  Line  wastes).  EPA 
believes  that  remediation  piles  would  be 
useful  in  facilitating  cleanups  at  a  large 
number  of  sites. 

Because  wastes  and  media  volumes, 
and  the  expected  duration  of  cleanup 
activities  at  cleanup  sites  all  vary,  EPA 
believes  that  the  Director  is  best  able  to 
determine  the  site-specific  conditions 
for  the  safe  and  effective  operation  of  a 
remediation  pile  on  a  site-specific  basis. 
Therefore,  today's  proposal  for 
remediation  piles  does  not  prescribe  any 
specific  design  or  operating  standards; 
the  Director  would  establish  such 
requirements  on  a  case-by-case  basis, 
using  the  decision  factors  specified  for 
Temporary  Units.  (See  §  264.553(c)). 

EPA  considered  a  more  prescriptive 
approach  that  would  have  established 
certain  minimum  standards  for 
remediation  piles.  For  example, 
standards  for  liners  could  be  specified 
in  the  regulation,  as  could  standards  for 
covers  or  other  methods  for  controlling 
air  emissions,  and  wind  and  water 
dispersal,  or  other  design  and  operating 
standards.  Comments  are  requested  as  to 
whether  more  national  uniformity  is 
necessary  in  the  design  and  operation  of 
remediation  piles,  or  whether  such 
decisions  are  more  appropriately  made 
on  a  site-specific  basis.  Comments  are 
also  requested  as  to  the  types  of 
minimum  standards  that  should  be 
applied  to  remediation  piles  (assuming 
such  national  standards  are  necessary), 
whether  certain  time  limits  or 
renewable  time  limits  should  be  set  for 
operating  such  units,  and  whether 
creating  this  new  typ>e  of  unit  would  be 
necessary  at  all. 

H.  Dredged  Material  Exclusion — §261.4 

In  addition  to  the  media  management 
requirements  discussed  above,  today's 
proposed  rule  contains  a  provision  to 
clarify  the  relationship  of  RCRA  Subtitle 
C  to  dredged  material.  Specifically.  EPA 
today  proposes  to  establish  that  dredged 
material  disposed  in  waters  of  the 
United  States  in  accordance  with  a 
permit  issued  under  section  404  of  the 
Clean  Water  Act  (CWA)  or  in  ocean 
waters  in  accordance  with  a  permit 
issued  under  section  103  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)."  would  not  be  subject  to 
Subtitle  C  of  the  Resource  Conservation 


"  '"Permil"  also  includes  the  administrative 
pquivalent.  a  finding  of  compUance  with  the 
substantive  requirements  of  the  CWA  or  MPRSA. 
for  U  S.  Army  Corps  of  Engineers'  civil  work.* 
projects  authorized  by  Congress 


and  Recovery  Act  (RCRA)(§  261.4(h)). 
This  approach  is  authorized  under 
RCRA  section  1006.  which  calls  for  the 
Agency,  in  implementing  RCRA.  to 
avoid  duplication  with  other  Federal 
statutes. 

At  present,  if  dredged  material 
proposed  for  disposal  in  the  aquatic 
environment  is  contaminated  or 
suspected  of  being  contaminated,  the 
potential  application  of  both  RCRA 
Subtitle  C  regulations,  and  dredged 
material  regulations  under  CWA  or 
MPRSA.  complicates  efficient 
assessment  and  management  of 
potential  environmental  impacts. 
Today's  proposal  would  eliminate  the 
potential  overlap  of  RCRA  Subtitle  C 
with  the  CWA  and  MPRSA  programs  by 
establishing  an  integrated  regulatory 
scheme  for  dredged  material  disposal 
that  ensures  an  accurate  and 
environmentally  sound  evaluation  of 
any  potential  impacts  to  the  aquatic 
environment. 

Dredged  Material  Regulation  Under 
CWA  and  MPRSA 

Section  404  of  the  CWA  establishes  a 
permit  program  to  regulate  the  discharge 
of  dredged  or  fill  material  into  waters  of 
the  United  States  that  is  jointly 
administered  by  the  U.  S.  Army  Corps 
of  Engineers  (Corps)  and  EPA.  Proposed 
discharges  must  comply  with  the 
environmental  criteria  provided  in  40 
CFR  Part  230  in  order  to  be  authorized. 
The  EPA  and  Corps  regulations  under 
section  404  define  dredged  material  as 
"material  that  is  excavated  or  dredged 
fi-om  waters  of  the  United  States." 
Dredged  material  can  be  mechanically 
or  hydraulically  dredged,  and  disposed 
of  by  barges  or  pipelines  into  river 
channels,  lakes,  and  estuaries.  Today's 
proposal  does  not  address  "fill 
material,"  such  as  that  discharged  to 
replace  portions  of  the  waters  of  the 
United  States  with  dr\'  land. 

In  addition  to  such  discharges  as  open 
water  disposal  from  a  barge,  the  section 
404  regulations  specifically  identify  the 
runoff  or  return  flow  from  a  contained 
land  or  water  disposal  area  into  waters 
of  the  United  States  as  a  discharge  of 
dredged  material.  In  most  cases,  this 
type  of  discharge  occurs  from  a  weir  and 
outfall  pipe  to  drain  water  from  a 
confined  disposal  facility  (CDF), 
including  the  water  entrained  yvith  the 
solid  portion  of  the  dredged  material 
discharged  at  the  site  and  from 
rainwater  runoff.  Impacts  to  uplands,  as 
well  as  groundwater,  air,  and  other 
endpoints.  can  be  addressed  within  the 
section  404  permitting  process  as 
potential  impacts  of  a  discharge  of 
dredged  material  into  waters  of  the  U.S. 
However,  in  those  cases  where  upland- 
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disposed  dredged  material  has  no  return 
flow  to  waters  of  the  United  States,  as 
defined  by  section  404,  the  dredged 
material  is  not  regulated  under  the 
CWA.  and  therefore  mav  be  subject  to 
RCR.\  Subtitle  C.  even  under  today's 
proposed  regulatorv  revision. 

The  MPRSA  regulates  the 
transportation  of  material,  including 
dredged  material,  that  will  be  dumped 
into  o<:eaii  waters.  Se<:tion  102  of  the 
MPRSA  requires  that  EPA.  in 
consultation  with  the  Corps,  develop 
environmental  criteria  for  reviewing  and 
evaluating  applications  for  ocean 
dumping  permits.  Set.tion  10,1  of  the 
MPRS.\  assigns  to  the  Corps  the 
responsibility  for  authorizing  the  ocean 
dumping  of  dredged  material,  subject  to 
EPA  review  and  concurrence.  In 
evaluating  proposed  ocean  dumping 
activities,  the  liorps  is  required  to 
determine  whether  such  proposals 
comply  with  EPA's  o<:ean  dumping 
criteria  (40  CFR  Paris  220-22H) 

Dredged  Material  Regulation  Under 
RCRA 

RC.R.\  (42  use.  fiqoi  ft  sfq  ) 
regulates  the  as.sessment,  cleanup,  and 
disposal  of  solid  and  hazardous  wastes 
under  Subtitles  D  and  C,  respe<:tivelv  A 
solid  waste  is  considered  hazardous  for 
regulatorv  purposes  if  it  is  listed  as 
hazardous  in  RCR.^  regulations  or 
exhibits  any  of  four  haz^irdous  waste 
characteristics:  ignitabilitv.  corrosivity 
reactivity,  ortoxuity.  Dredged  material 
could  trigger  RClRAs  Subtitle  C 
requirements  by  exhibiting  any  of  the 
four  charai  tenstics  or  by  containing  a 
listed  hazardous  waste 

EP.-\  regulations  at  40  CFR  Parts  270 
and  124  set  forth  application 
requirements  and  procedures  fur  issuing 
RCK.A  hdzarduus  waste  permits  under 
RCRA  Subtitle  C^.  In  developing  a 
pernut.  the  permitting  authority 
considers  the  potential  pathways  of 
human  and  ecologii.al  exposun-s  to 
hazardous  wastes  resulting  from 
releases  at  the  unit,  and  the  potential 
magnitude  and  nature  of  those 
exposures.  Permit  conditions  are 
establishe<^  as  necessary  to  achieve 
compliance  with  the  standards  and 
restrictions  set  forth  in  Parts  264  and 
26fi  through  2R8  (and  proposed  2m]  (or 
the  authorized  State  program)   hi 
iddition,  RCR>\  se<:tion  .1()()=)((:)(3) 
authorizes  the  [wrnut  writer,  on  a  site- 
specific  basis,  to  add  conditions  to  a 
permit  that  >^)  beyond  thf  applicable 
regulations  where  su(  h  additional 
requirements  are  ner:essary  to  prote<1 
human  health  and  the  environninnt  (42 
use  t?fici2-)(i  \[:\}] 

The  specific  re()iiirements  ol  RCRA 
Subtitle  C  that  would  otherwise  apply  to 


the  disposal  of  dredged  materials  in  the 
aquatic  environment  would  differ 
depending  on  yvhether  these  activities 
were  considered  to  be  acts  of  "land 
disposal"  as  defined  in  RCRA  §  3004(k). 
If  considered  to  be  "land  disposal,"  a 
more  extensive  set  of  requirements 
under  RCRA  Subtitle  C  would  apply. 
including  land  disposal  restrictions 
treatment  standards  (§  ,3004(m))  and 
minimum  technology  requirements 
(4(3004(0)). 

Clarification  of  Regulatory-  Jurisdiction 

EPA  proposes  to  revise  the  RCRA 
regulations  to  provide  that  the  discharge 
of  dredged  material  to  waters  of  the 
United  States  pursuant  to  a  permit 
under  se<:tion  404  of  the  CWA  or  to 
ocean  waters  pursuant  to  a  permit  under 
section  103  of  the  MPRSA  would  not  be 
subject  to  RCRA  Subtitle  C 
requirements.  Specifically.  40  CFR 
2R1.4,  which  lists  exclusions  from  the 
hazardous  waste  provisions  of  RCRA, 
would  be  amended  by  adding  dredged 
material  dist.harges  covered  by  CWA  or 
MPRSA  permits  (or  authorized 
administratively  in  the  case  of  Corps 
civil  works  projeds)  to  the  list  of 
exclusions. 

This  proposal  would  exclude  dredged 
material  disposal  only  from  the 
retjuirements  of  Subtitle  C,  and  would 
not  exclude  it  from  the  requirements  of 
Subtitle  D.  This  exclusion  would  not 
diminish  the  authority  of  the 
Administrator  to  take  action  under 
section  7003  of  RCRA  to  address 
situations  of  imminent  hazard  to  human 
health  or  the  environment.  As  noted 
above,  upland  disposal  of  dredged 
material  with  no  return  flow  to  waters 
of  the  United  States  (i.e.,  not  regulated 
under  section  404  of  CWA)  would  not 
be  subject  to  the  exclusion,  and 
therefore  would  still  be  subject  to  the 
requirements  of  RCRA  Subtitle  C  as 
appropriate.  Finally,  management  of 
dredged  matenal  not  disposed  of  in 
waters  of  the  United  States  in 
a<:cordance  with  a  permit  issued  under 
section  404  of  the  Clean  Water  Act 
((AVA).  or  not  disposed  of  in  ocean 
waters  in  a(  i  ordance  with  a  permit 
issued  under  section  103  of  the  Marine 
Profe«;tion.  Research,  and  Sanctuaries 
A(  t  (MPRS.M,  (eg.  dredged  matenal 
managed  for  purposes  of  cleanup  under 
RCRA  corrective  action  or  CERCLM, 
would  not  be  eligible  for  this  exclusion, 
.ind  therefore,  could  b».'  subjec  t  to  RCRA 
Subtitle  (.  ref|uirements. 

Today's  proposed  rule  would 
establish  an  integrated  approach  to  the 
regulation  of  dredged  materi.Tl  disposal 
that  would  avoid  duplicative  regulatorv 
processes,  while  ensuring  an  accurate. 
ii[)propriate.  and  environmentally  sound 


evaluation  of  potential  impacts  to  the 
aquatic  environment  This  approach  is 
authorized  under  section  1006(b)  of 
RCRA,  which  states  that  '"the 
Administrator  •   •   *  shall  avoid 
duplication,  to  the  maximum  extent 
practicable,  with  the  appropriate 
provisions  of  *    *   *  the  Federal  Water 
Pollution  Control  Act  (CWA).  *   •   *  the 
Marine  Protection.  Research  and 
Sanctuaries  Art.  *   *   *.  and  such  other 
Acts  of  Congress  as  grant  regulatory 
authority  to  the  Administrator."  Section 
1006(b)  of  RCRA  calls  for  the  provisions 
of  RCRA  to  be  integrated  with  other 
statutes,  including  the  CWA  and  the 
MPRSA,  to  avoid  duplication  when 
such  integration  "can  be  done  in  a 
manner  consistent  with  the  goals  and 
policies  expressed"  in  RCRA  and  the 
other  Acts. 

The  Agency  believes  that  the  CWA 
and  MPRSA  programs  described  above 
fully  protect  human  health  and  the 
environment  from  the  consequences  of 
dredged  materials  disposal.  'These 
programs  incorporate  appropriate 
biological  and  chemical  assessments  to 
evaluate  potential  impacts  on  water 
column  and  benthic  organisms,  and  the 
potential  for  human  health  impacts 
caused  by  food  chain  transfer  of 
contaminants  They  also  make  available 
appropriate  control  measures  for 
addressing  contamination  in  each  of  the 
relevant  pathways.  These  programs  are 
more  fully  described  in  support 
documents  that  are  included  in  the 
record  for  this  proposal  and  are 
available  in  the  docket  for  today's 
proposed  rule. 

Tne  Agency  believes  that  RCRA 
Subtitle  C  coverage  of  dredged  materials 
disposal  in  the  aquatic  environment, 
whether  or  not  this  disposal  is 
considered  to  be  "land  disposal"  under 
RCRA.  is  duplicative  and  unnecessary 
when  considered  alongside  the  CWA 
and  MPRSA  coverage  of  these  activities. 
The  overriding  goal  of  each  of  the  three 
statutory  programs  is  to  protect  human 
health  and  the  environment,  and  the 
CWA  and  MPRSA  programs  fully 
achieve  this  goal  by  addressing  the 
proposed  aquatic  disposal  of  dredged 
material. 

Moreover,  applying  the  RCRA  Subtitle 
C  program  together  with  the  CWA  and 
MPRSA  pemiitting  programs  might  be 
unduly  burdensome  and  cause 
unnecessary  procedural  difficulties — 
e.g.,  by  requiring  duplicate  permit 
applications  and  procedures.  It  is  also 
possible  that  the  duplicative  nature  of 
the  programs  could  in  fact  increa.se 
environmental  risks  by  causing  delays 
in  proper  disposal.  The  Agency  believes 
that  today's  proposal,  which  would 
divide  coverage,  would  therefore  be 


appropriate  and  consistent  with  the 
goals  and  policies  in  each  of  these 
statutes.  Accordingly,  under  RCRA 
§  lOOeib).  today's  regulatory  proposal 
would  be  an  appropriate  way  to 
integrate  the  CWA  and  MPRSA 
permitting  schemes  with  the  RCRA 
Subtitle  C  program. 

VI.  Alternative  Approaches  to  HWIR- 
media  Regulations 

EPA  believes  that  the  specific 
regulator}'  proposal  that  is  presented  in 
today's  proposed  rule  is  consistent  with 
the  objectives  that  EPA  and  the  States 
had  in  mind  for  the  HWIR-media  rule. 
Those  objectives  are  discussed  in 
section  III  of  this  preamble.  However, 
alternative  approaches  may  offer 
significant  advantages  as  well  as 
disadvantages  compared  to  today's 
proposed  rule;  some  might  be  quite 
different  from  the  proposal.  EPA  will 
continue  to  examine  such  alternatives, 
and  invites  commenters  to  address  these 
fundamental  issues  in  addition  to 
providing  comments  on  the  specifics  of 
the  rule  as  proposed. 

As  explained  previously  in  this 
preamble,  today's  proposed  rule  was 
created  expressly  to  reflect  the  concepts 
and  directions  identified  in  the 
"Harmonized  Approach"  developed  by 
the  FACA  Committee.  Thus,  although  a 
number  of  alternatives  were  identified 
and  considered  by  EPA  and  other 
parties  throughout  the  process  of 
developing  this  proposal,  adhering  to 
the  Harmonized  Approach  in  many 
cases  precluded  certain  alternative 
concepts  from  being  included.  In 
addition,  not  all  controversial  issues 
were  resolved  by  the  FACA  Committee. 
In  fact,  some  issues  central  to  the 
framework  of  today's  proposed  rule 
provoked  strong  disagreement.  The 
Agency  specifically  requests  comments 
on  alternatives  in  the  areas  where 
agreement  was  not  reached. 

In  EPA's  view,  a  critical  element  both 
within  the  proposal  and  in  the  other 
alternatives  identified  in  the  preamble 
(e.g.,  the  Unitary  Approach)  is  the 
rationale  used  for  exempting  wastes 
from  Subtitle  C.  Under  today's  proposed 
rule,  implementing  agencies  would  be 
able  to  allow  lower-risk  contaminated 
media  to  generally  exit  the  Subtitle  C 
system  ba.sed  on  the  contained-in 
principle  (i.e..  Subtitle  C  doesn  t  apply 
if  EPA  or  a  State  determines  that  a 
medium  doesn't  contain  wastes  that 
present  a  hazard  (hazardous  wastes) 
based  on  site-specific  circumstances  or 
controls  in  a  RMP).  The  legal  theory 
supporting  "conditional  exclusions"  is 
broader  than  the  contained-in  theory. 
and  need  not  be  Hmited  to  contaminated 
media.  The  "conditional  exclusion  " 


theory  is  based  upon  EPA's 
understanding  that  RCRA  provides  EPA 
and  the  States  the  discretion  to 
determine  that  a  waste  need  not  be 
defined  as  "hazardous"  where 
restrictions  are  placed  on  management 
sue  h  that  no  improper  management 
could  occur  that  might  threaten  human 
health  or  the  environment.  (See 
definition  of  hazardous  waste  at  RCRA 
section  1004(5){B)).  The  HWIR-waste 
proposal  included  a  full  discussion  of 
the  legal  basis  for  this  position  (60  FR 
66344^69.  Dec.  21.  1995).  This  theorv' 
is  also  discussed  in  section  (V)(A)(4)(a). 
For  the  sake  of  clarity,  it  is  repeated 
below. 

EPA's  original  approach  to 
determining  whether  a  waste  should  be 
listed  as  hazardous  focused  on  the 
inherent  chemical  composition  of  the 
waste  and  assumed  that 
mismanagement  would  occur  causing 
people  or  organisms  to  come  into 
contact  with  the  waste's  constituents. 
(See  45  FR  33113,  (May  19.  1980)). 
Based  on  more  than  a  decade  of 
experience  with  waste  management. 
EPA  believes  that  it  is  inappropriate  to 
assume  that  worst-case  mismanagement 
will  occur.  Moreover.  EPA  does  not 
believe  that  worst-case  assumptions  are 
compelled  by  statute. 

In  recent  hazardous  waste  listing 
decisions.  EPA  identified  some  likely 
"mismanagement"  scenarios  that  are 
reasonable  for  almost  all  wastewaters  or 
non-wastewaters.  and  looked  hard  at 
available  data  to  determine  if  any  of 
these  are  unlikely  for  the  specific  wastes 
being  considered,  or  if  other  scenarios 
are  likely,  given  available  information 
about  current  waste  management 
practices.  (See  the  Carbamates  Listing 
Determination  (60  FR  7824,  (February  9. 
1995))  and  the  Dyes  and  Pigments 
Proposed  Listing  Determination  (59  FR 
66072,  (December  22.  1994))  Further 
extending  this  logic,  EPA  believes  that 
when  a  mismanagement  scenario  is  not 
likely,  or  has  been  adequately  addressed 
bv  other  programs,  the  Agency  need  not 
consider  the  risk  from  that  scenario  ;n 
deciding  whether  to  classify  the  waste 
as  hazardous. 

EPA  believes  that  the  definition  of 
"hazardous  waste"  in  RCRA  section 
1004(5)  permits  this  approach  to 
hazardous  waste  classification.  Section 
1004(5)(B)  defines  as  "hazardous"  any 
waste  that  may  present  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment  "when 
improperly  •  •  *  managed."  EPA  reads 
this  provision  to  allow  it  to  determine 
the  circumstances  under  which  a  waste 
may  present  a  hazard  and  to  regulate  the 
yvaste  only  when  those  conditions 
occur.  Support  for  this  reading  can  be 


found  by  contrasting  section  1004(5){B) 
with  section  1004(5)(A),  which  defines 
certain  inherently  dangerous  wastes  as 
"hazardous"  no  matter  how  they  are 
managed.  The  legislative  history'  of 
Subtitle  C  of  RCRA  also  appears  to 
support  this  interpretation,  stating  that 
"the  basic  thrust  of  this  hazardous  waste 
title  is  to  identify  what  wastes  are 
hazardous  in  what  quantities,  qualities, 
and  concentrations,  and  the  methods  of 
disposal  which  may  make  such  wastes 
hazardous.  "  H.Rep.  No.  94-1491.  94th 
Cong.,  2d  Sess.  6  (1976),  reprinted  in    A 
Legislative  History  of  the  Solid  Waste 
Disposal  Act.  as  Amended," 
Congressional  Research  Service,  Vol.  1. 
567  (1991)  (emphasis  added,. 

EPA  also  believes  that  section  3001 
gives  it  fiexibility  in  order  to  consider 
the  need  to  regulate  as  hazardous  those 
wastes  that  are  not  managed  in  an 
unsafe  manner  (section  3001  requires 
that  EPA  decide,  in  determining 
whether  to  list  or  otherwise  identify  a 
waste  as  hazardous  waste,  whether  a 
waste  "should"  be  subject  to  the 
requirements  of  Subtitle  C  )  EPA's 
existing  regulatory  standards  for  listing 
hazardous  wastes  reflect  that  flexibility 
by  allowing  specific  consideration  of  a 
waste's  potential  for  mismanagement. 
(See  §  261.11(a)(3)  (incorporating  the 
language  of  RCRA  section  1004(5)(B)) 
and  §  261.11(c)(3)(vii)  (requiring  EPA  to 
consider  plausible  types  of 
mismanagement)).  Where 
mismanagement  of  a  waste  is 
implausible,  the  listing  regulations  do 
not  require  EPA  to  classify  a  waste  as 
hazardous,  based  on  that 
mismanagement  scenario. 

The  Agency  believes,  therefore,  that  it 
mav  be  appropriate  for  EPA  and  the 
States  to  consider  site-specific 
management  controls  when  making 
decisions  that  media  and  remediation 
wastes,  managed  pursuant  to  a  RMP  or 
RAP  under  the  various  alternatives  to 
today's  proposed  rule,  are  exempt  from 
Subtitle  C.  EP.^  believes  that  this 
approach  may  be  especially  appropriate 
in  the  Part  269  context  because  of  the 
significant  level  of  oversight  generally 
given  to  cleanup  actions.  .State  or  EP.\ 
oversight  of  cleanup  activities,  and  the 
requirements  set  out  in  the  RMP  for 
manng^ment  controls  that  are  tailored  to 
site-specific  circumstances,  rould 
ensure  that  the  site-specific 
management  controls  that  the  Director 
used  as  a  basis  for  the    conditional 
exclusion"  decision  woulJ  continue  to 
be  implemented.  EPA  or  States  could 
specify  that  media  exempted  vir.cler 
"conditional  exclusions"  would  only  be 
considered  nor.hazardous  so  !on^  as 
thev  \  ere  .managed  in  trie  manner 
specified  by  the  Director  :n  the  FlAP  or 
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RMP  Deviations  (any.  or  specific:  ones) 
would  result  m  a  reversion  to  Subtitle 
C  regulation 

Using  this  legal  theory  (  ould  have 
>;fveral  ddvnnUiges  in  the  lontext  of  an 
HWIK-iiiftlin  rule   Fur  one.  .illovMiig  ail 
contaminated  media  or  rtniiediation 
vvaste>;  to  exit  from  Subtitle  C  i.ould 
avoid  niiinv  of  the  complexities  th.it 
Lome  with  regulation  within  the 
hazardous  waste  regulatory  svsteni 
Overseeing  agencies  wouki  have  much 
more  flexibilitv  to  prescril)e  inclusive, 
site-wide  solutions  for  i ontanunated 
media,  rather  than  a  limited  series  of 
separate  approai  hes.  In  particular,  more 
types  of  I  leaiiup  wastes,  such  as  old 
sludges.  I  ould  he  i  oven'il  under  the 
HWIK-media  sy.stem    This  would 
provide  significantly  greater  relief, 
bei.'ause  man\  correc  tive  <u. lions  address 
(.'Id  wastes  as  well  as  contaniinatcd 
media. 

l-ndtT  the  proposed  rule,  it  would  b»! 
entirelv  possible  that  (  leanup  wastes  at 
the  same  site  coiilil  be  sub|e<.t  to  as 
many  as  three  different  sets  ot 
regulatory  requirements  (for  example, 
"base"  Subtitle  C  regulations  for  non- 
media,  modified  Subtitle  C!  regulations 
for  media  aho\t'  the  Finght  Line,  and 
site-spei  ifi(  retjuirements  for  media 
below  the  Uright  Line).  Using  a 
conditional  exi  lusion  theorv  without 
dividing  remediation  wastes  and  meiiia, 
and  without  dividing  media  above  and 
below  ttie  t)right  line,  could  allow  all 
I  leanup  wastes  at  a  site  to  be  t.overed 
under  a  single  regulatorv  regime  that 
would  be  more  straight lorward  to 
implement,  and  easier  to  comply  with 
and  understand 

.\  spet  ifu  alternative,  introduced 
earlier  in  tins  proposal   (.ailed  the 
LInitarv  Approaih.  would  tak-e  a 
different  approach  on  a  number  of  k.e\ 
elements  from  the  proposed  approach 
The  follow  ing  se<.tions  present  lietailed 
dis«:ussions  of  1 1)  the  Unitarv  Approiu.h. 
(2)  a  livbrid  condition.il  exclusion 
approach  whii  h  would  i  ombme 
elements  of  both  the  I'nitarv  .-Xpproai  h 
and  the  proposed  approach  and,  (li) 
some  of  the  kev  elements  of  these 
several  altern.itives  that  deserve  c. ireful 
consideration 

A   Thf  Unitary  Appronrh 

1.  Overview  ut  I  nitaPN  .Approach 

L'nder  the  Unitary  Approach 

suggested  bv  Iiulustrv  (see  letter  from 
lames  R   Koewer.  rS\V.-\(.  Program 
Manager.  Utilities  Solid  Waste 
Activities  Group,  to  Mk  hael  Shapiro. 
Director.  Office  of  Solid  Waste.  EPA 
(September  15.  1995)  m  the  dix.ket  to 
today's  proposal)  and  liisi  assed 
previously  in  se<:tioii  \\  oi  tins 


preamble,  management  of  remediation 
wastes  would  proceed  af:cording  to 
requirements  set  forth  in  an  enforceable 
remedial  action  plan  (FL\P)  approved  by 
KP.^  or  an  authorized  State  The  R.^P 
(.ould  be  part  of  another  document,  for 
example,  a  CERCLA  ROD.  correclive 
ac  tion  RFI  vvorkplan.  etc.  The  nonR.^P 
portions  of  the  dcwaiment  might  deal 
with  other  aspects  of  the  investigation 
and  cleanup  not  addressed  in  this 
proposed  rule,  such  as  the  cleanup  goals 
to  be  achieved,  the  extent  of  materials 
to  be  excavated  during  the  cleanup,  or 
the  scope  of  the  pre-cleanup 
investigation  This  would  be  intended  to 
avoid  duplication  and  overlap  with 
existing  cleanup  program  requirements, 
while  assuring  that  the  RAP  adequately 
described  how  remediation  wastes  will 
be  managed  protectively.  In  that 
manner,  the  RAP  would  be  similar  to 
the  RMP  in  today's  proposed  rule 

More  than  one  RAP  might  be  used 
during  the  course  of  a  remediation.  For 
example,  one  document  might  govern 
management  of  wastes  from  the 
investigation  or  pilot  study  phase,  while 
another  might  be  employed  for  the 
remediation  phase.  A  RAP  might  also  be 
prepared  and  submitted  for  approval  to 
allow  subsequent  management  as 
remediation  wastes,  of  materials  that 
were  originally  produced  as  "hazardous 
wastes"  during  remediation  and  that 
had  previously  been  staged  as  such,  for 
example,  drill  cuttings  or  produced 
ground  water. 

Remediation  wa.stes  that  would 
otherwise  be  hazardous  wastes  would 
not  be  subject  to  regulation  as  hazardous 
wastes  when  managed  in  accordance 
with  an  approved  R/\P  All  hazardous 
remediation  wastes  managed  during  the 
cleanup,  inc.luding  during  the 
investigation  phases,  would  be  eligible 
for  management  under  a  R.\P.  This  is 
consistent  with  today's  proposed 
approai. h  for  RMPs 

Management  standards  for  the 
remediation  wastes  would  be  set  forth 
in  the  approved  R.-\P  The  management 
standards  would  be  tailored  to  be 
protective  of  human  health  and  the 
environment,  as  determined  bv  the 
overseeing  .Agency   EP.A  or  the 
authorized  State  could  employ  such 
st.indar(fs  as  it  deemed  appropriate  for 
ihcspecifii  remediation  wastes 
involved,  the  location  where  the 
remediation  wastes  would  be  managed. 
and  the  site-spec  ifi<  risk  posed  bv  the 
( onteinplated  management  approach. 
Fur  example,  the  substantive  standards 
of  the  R(;RA  containment  building 
regulations  might  be  suitable  in  a  given 
situation,  or  IcH.al  uround  water 
(.onsideratums  might  make  it  advisable 
for  particular  treatment  tanks  to  have 


secondary  containment.  In  setting  the 
standards  for  a  given  RAP.  the 
overseeing  agency  could  turn  to  existing 
State  or  federal  standards  or 
remediation  waste  management  practice 
or  experience  appropriate  for  the  wastes 
as  managed  during  the  remedial 
activities  contemplated  by  the  RAP. 

The  RAP  would  have  to  describe  how 
the  wastes  to  be  managed  under  it 
would  be  aggregated  and  stored,  both 
on-site,  and  if  applicable,  off-site.  The 
nature  and  effectiveness  of  any 
treatment  methodologies  to  be  used 
would  need  to  be  described  as  well.  The 
specific  method  and  location  for 
disposal  of  any  wastes  or  treatment 
residuals  that  would  otherwise  be 
required  to  be  managed  as  hazardous 
waste  would  also  be  addressed.  Of 
course,  the  option  of  simply  managing 
a  particular  remediation  waste  as  a 
hazardous  waste  would  remain 
available  and,  in  such  an  instance,  that 
aspect  of  remediation  waste 
management  would  not  be  addressed  in 
the  RAP  subject  to  review  and  approval 
pursiant  to  this  Part. 

In  the  Unitary  Approach  proposed  by 
industry,  RCRA  treatment  requirements 
and  the  land  disposal  restrictions  would 
not  apply  to  remediation  wastes,  and 
there  would  be  no  Bright  Line  concept 
ensuring  that  higher-concern  wastes 
were  managed  under  Subtitle  C-like 
standards.  EPA  and  overseeing  States 
would  have  the  authority  to  prescribe  in 
RAPs  whatever  management  and 
treatment  standards  they  deemed 
appropriate;  the  only  specific  regulator) 
standard  would  be  that  remedies  be 
protective  of  human  health  and  the 
environment.  EPA  recognizes  that  this 
approach  would  give  program 
implementers  much  needed  flexibility 
in  overseeing  cleanups.  In  its  economic 
analysis  supporting  today's  rulemaking 
(discussed  later  in  this  preamble).  EPA 
assumed  that  the  costs  of  waste 
treatment  would  be  comparable  under 
both  the  proposed  and  the  Unitary 
approaches,  because  the  overseeing 
agencies  in  both  cases  would  generally 
require  some  level  of  treatment  where  a 
remedy  involved  management  of  highly 
contaminated  waste.  EPA  acknowledges 
that  the  spe<;ific  language  of  the  Unitary 
Approach,  as  proposed  by  industry, 
does  not  provide  guidance  on  when 
treatment  might  be  needed.  EPA  solicits 
comments  on  whether  the  Unitary 
Approach  (if  adopted)  should  include 
specific  direction  in  this  area,  and  what 
language  might  be  appropriate.  One 
approach  would  be  to  include  a  Bright 
Line  with  a  presumption  for  treatment 
of  wastes  above  the  Bright  Line.  This 
approach,  however,  would  raise  the 
implementation  difficulties  discussed 
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elsewhere.  Another  approach  would  be 
to  capture  the  same  intent  through  more 
general  and  flexible  regulatory  iat^guage. 
For  example,  the  rule  might  specify  that 
the  overseeing  agency  consider,  and  as 
appropriate  require,  waste  treatment 
before  land  disposal,  where  the 
remediation  waste  might  present  a 
substantial  risk,  either  because  of  high 
concentrations  of  hazardous 
constituents  or  because  it  i  ould  not  be 
contained  reliably  over  time.  This 
language  would  not  prescribe  a  specific 
approach  in  any  given  situation,  but  it 
would  ensure  that  treatment  was 
seriously  considered  where  wastes 
presented  significant  risks  and  effective 
treatment  was  available. 

2.  Legal  Authority  for  the  Unitary 
Approach 

As  discussed  above  (introduction  to 
section  VI).  EPA  believes  that  RCRA 
provides  the  Agency  vvith  the  discretion 
to  determine  that  wastes  should  not  be 
defined  as  'hazardous"  w  hen 
rnismauagemeiit  of  the  waste  is  not 
likely. 

If  £PA  were  to  finalize  a  mle  similar 
to  the  one  suggested  in  the  Unitary 
Approach,  wine  h  is  based  upon  a 
"conditional  exclusion"  or  "conditional 
exemption"  theory,  the  Agency  would 
base  the  finding  that  mismanagement  of 
the  covered  wastes  and  media  is 
unlikely  on  the  Agency's  belief  ;hat 
States  that  are  authorized  for  the  HWIR- 
media  program  will  set  appropriate 
management  standards,  and  provide  an 
appropriate  level  of  oversight  of 
remedial  actions,  so  as  to  ensure  that 
such  wastes  are  managed  protectively. 
Specifically,  EPA's  conclusion  that 
mismanagement  is  not  likely  would  be 
based  primarily  on  the  rules  provisions 
for  prior  State  program  approval,  public 
notice  and  comment  on  all  RAPs.  and 
"streamlined"  State  program 
withdrawal  where  a  State  is  found  not 
to  be  operating  its  HWIR-media  program 
in  a  protectiv  e  manner. 

The  Agency  requests  comment  on 
whether  this  conclusion  would  be 
appropriate. 

3.  LDRs  Under  the  Unitary  Approach 

Earlier  in  today's  proposal,  EPA 
discussed  the  applicability  of  tne  land 
disposal  restrictions  (LDRs)  to 
contaminated  media  and  requested 
comments  on  alternatives  to  the 
approach  to  the  LDRs  taken  today. 
Under  the  Unitary  Approach, 
remediation  wastes  (including 
contaminated  media)  addressed  in  a 
RAP  would,  as  a  general  matter,  be 
excluded  ft-om  all  RCRA  Subtitle  C 
requirements,  including  LDRs.  The 
proponents  of  the  Unitary  Approach 


have  not  put  forth  a  legal  rationale  to 
explain  why  LDRs  would  not  continue 
to  apply  to  hazardous  wastes  that  are 
determined  not  to  be  hazardous  after 
their  pnint  of  generation.  As  was 
discussed  in  section  (V)(A)(4)  of  this 
p;-eamb!e.  following  the  logic  of  the 
court  in  Chemical  Waste  Managentunt  v. 
EPA.  9-fi  F.2d  2  (D.C.  Cir.  1092). 
elimination  of  a  waste's  "hazard  ' 
designation  does  not  necessarily 
eliminate  LDR  obligations.  Thus,  for 
wastes  that  have  entered  the  Subtitle  C 
system,  and  for  which  LDRs  have 
attached,  a  finding  that  such  wastes  are 
conditionally  exempt  from  RCR.\  may 
not  eliminate  LDR  obligations. 

If  EPA  were  to  promulgate  a  program 
modeled  after  the  Unitarv  Approach  the 
Agencv  would  likely  address  the 
residual  LDR  issue  by  applving  the 
"new  treatability  group  "  approach  to 
LDRs  (instead  of  the  approach  proposed 
fodav].  As  discussed  earlier,  changes  in 
treatability  group  can  result  when  'he 
properties  of  a  waste  that  affect 
treatment  performance  change  enough 
so  that  the  waste  is  no  longer  considered 
similar  to  the  wastes  EPA  evaluated 
when  it  established  the  applicable  LDR 
treatment  standards.  Each  change  in 
treatability  group  is  a  new  point  of 
generation  for  purpo.ses  of  determining 
whether  a  w  i-^te  is  hazardous  under 
RCRA  Subtitle  C.  Therefore,  if 
contaminated  media  were,  by  definition, 
considered  a  new  treatability  group 
under  the  LDR  program,  and.  as 
aiscussed  in  the  Unitarv'  Approach, 
media  .idurcssed  in  a  R.\P  is.  by 
definition,  not  coasidered  hazardous 
waste,  media  addressed  in  a  RAP  would 
not  be  subject  to  the  LDR  treatment 
standards.  This  would  typii-aliy  remove 
contaminated  media  addressed  in  a  R.\P 
from  the  duty  to  comply  with  the  LDR 
requirements.'- 

For  remediation  wastes  other  than 
media,  as  long  as  the  wastes  were  not 
prohibited  from  land  disposal  when  first 
placed  (i.e.,  when  first  land  disposed), 
the  land  disposal  restrictions  do  not 
attach  unless  these  wastes  are  still 
considered  hazardous  when  they  are 
removed  from  the  land.  Therefore,  if, 
due  to  issuance  of  a  RAP,  such  wastes 
were  determined  to  be  non-hazardous 
before  they  wen,'  removed  frcru  the  land, 
the  land  disposal  restrictions  would  not 
apply.  This  approach  would  remove 
most  non  media  remediation  wastes 


"•  The  eACpplion  would  be  media  that  are  stili 
consid"red  haiardnus  iP  g..  becaii.«L>  a  R.^P  .has  -)ct 
been  iss:;ed)  \*-her.  removed  from  the  knd.  In  this 
case.  ihi>  applicable  LDRs  would  af.arh  and  the 
media  wDuld  have  to  attain  compliance  with  the 
standards  of  RCRA  section  i004lm)  even  A  it  v^ere 
later  made  subject  to  a  R.\P  and  therefore 
determined  to  no  longer  \x  hazardous 


addressed  in  a  RAP  from  the  dut\  to 
comply  with  LDR  requirements." 

As  discussed  above  EPA  has 
struggled  with  the  application  of  LDR 
requirements  in  developing  todav's 
proposal.  The  Agency  requestc 
comments  on  alternative  approaches  to 
the  LDR  requirements  which  woulo 
support  a  program  modeled  after  the 
Unitarv  -Approach  consistent  with  the 
requirements  of  RCRA  section  3004(mj. 
For  example,  since  a  program  modeled 
after  the  L'nitary  Approach  would  not 
automatically  release  all  remediation 
wastes  h-om  the  duty  to  comply  with  the 
LDRs,  should  the  .-Agency  concurrently 
pronuiigate  the  other  approaches  to  the 
LDRs  proposed  today;' 

4.  The  RAP  Process  l'nder  the  Unitat-y 
.^pproa{il 

To  initiate  the  RAP  process,  the 
owT.er  or  operator  of  a  facility  at  which 
the  remediation  would  be  conducted, 
would  submit  (he  proposed  R-^P  to  the 
D  .'■ectcr.  Upon  receipt  of  the  R.\P.  the 
Director  would  g!ve  public  notice  via 
IocjI  newspapers  of  the  availability  of 
thfe  R.^P  and  the  opening  of  a  minimum 
thirtv-day  comment  period,  li 
significant  written  opposition  that  also 
requested  a  hearing  on  the  R.-'^J"-'  were 
re<;eived  during  tne  comment  period,  an 
informal  heah,'-.g  might  be  held  at  a 
location  in  the  vicinity  of  the  facilitv  at 
which  the  remediation  would  be 
conducted.  Fifteen  days  advance  notice 
of  the  hearing  would  have  to  be  given. 
Not  later  than  thirty  davs  after  the  close 
of  the  public  comment  penoo  or  the 
conclusion  of  any  infcn^ai  hearing, 
wiuchever  were  later,  the  Director 
would  have  to  inform  the  applicant  m 
writing  of  whether  the  R.^P  satisfied  the 
appropriate  criteria.  In  the  case  of  a 
denial,  the  Director  must  include  a 
v.Titien  itatement  of  the  reasons  for 
denial.  The  Director's  decision  would  be 
final  Agency  action  for  purposes  of 
iudicia!  re\  iew. 

Major  modifications  and  terminations 
o!  R-APs  would  follow  the  same 
procedures.  The  Director  t  ould 
terminate  the  K\?  for  cause  at  any  time 
.\    for  cause  '  event  couid  include 
nom  ompliance  with  RAP  provisions, 
failure  of  a  remediation  wasv  treatment 
methodology  to  perfomi  as  expected  or 
some  unexpected  negative  impact  of  a 
treatment  technology,  for  example. 


'  the  exception  would  be  non-media  hazardous 
remediation  wastes  (e.g..  sludges,  hazardous  debris) 
which  were  first  ,and-dispos«c  Iplacedl  after  the 
effei  live  date  of  the  applicable  land  aisposai 
prohibition. 
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5  State  Authorization  for  the  Unitary 
.Approach 

The  Unitary  Approach  presented  a 
proposal  for  State  .Authonzation  which 
was  based  on  self-certificatuin  by  States 
EP.A  IS  not  solu:itinj{  comment  on  this 
aspect  of  the  Unitary  .Approach  as 
proposed  bv  Industry,  be<^use  the 
.\gency  believes  that  there  an)  statutory 
Umitations  to  authorizing  States  l)y  self 
certification   If  the  .Agem  v  were  to 
finalize  the  Unitary  .Approach.  EV.\ 
would  likelv  authorize  States  according 
to  the  process  dest:rd)ed  in  section 
(V)(E)  of  this  proposal  KF.A  would 
adjust  the  essential  elements  described 
in  that  set  tion  in  order  to  reflect  the 
essential  elements  of  the  Unitary 
.Approach,  as  opposed  to  today's 
proposed  approach 

6  Enforcement  .Authorities  I'nder  the 
Unitary  .Approach 

As  with  the  proposed  approach.  EF.A 
would  retain  its  rt^medial  and 
enforcement  authorities  with  respet:t  to 
solid  wastes  and  hazardous  substances 
that  are  not  hazardous  wastes  le  g  , 
section  7003  of  RCRA  and  sections  104 
and  106  of  CERCLA)  Furthermore.  EPA 
would  have  authonty  to  revoke  a  State's 
authonzation  for  this  program  without 
revoking  any  other  Subtitle  C  program 
authorization  held  bv  the  State,  in 
which  case  EF.A  would  then  oversee 
completion  of  any  ongoing  activities 
under  RAPs  previously  approved  by  the 
State  in  question   In  anv  instance  where 
a  remediation  waste  was  not  managed  in 
accordance  with  the  approved  RAp  an 
appropriate  enforcement  respon.se  could 
be  initiated  by  the  authorized  State,  or 
if  the  State  was  dilatory  in  that  respect, 
by  EPA   (.As  in  the  propos«;d  approach, 
remediation  wastes  that  were  managed 
out  of  compliant  e  with  the  RAP  could 
lose  their  exemption  from  Subtitle  C  ) 

7.  State  Jurisdiction  Under  the  Unitary 
.Approach 

Once  a  Sta'e  has  obtaineii 
authonzation  for  this  program,  it  woiilil 
have  duthnnt\  ;o  issue  and  osersiH!  the 
rontents  and  implementation  of  R^AFs 
Of  course,  that  authontv  woultf  extend 
only  to  man.igemeni  of  remediation 
wastes  within  the  authorized  .State  .A 
States  authority  with  regard  ttj  R.AF 
approval,  however  would  nf)t  run  to 
wastes  that  would  l)v  managed  m  full 
accorti  with  otherwise  applicable 
hazardous  waste  iiidnagement 
requirements  In  other  words,  in  the 
same  wiy  as  in  the  proposed  approach, 
if  the  owner  or  operator  clft  teti  to 
manage  hazardous  wastes  protiuced 
during  remeiiidtion  in  full  aci  ord  with 
otherwise  appln  atile  hazardous  waste 


management  requirements,  there  would 
simply  be  no  need  to  seek  redundant 
approval  for  such  activities  by  means  of 
RAF  submission 

Of  course,  a  State's  authority  would 
not  extend  beyond  its  borders. 
.Accordingly,  if  an  entity  managing 
remediation  wastes  wished  to  manage 
remediation  wastes  in  a  RAP  in  a  State 
other  than  that  in  which  the 
remediation  would  be  conducted,  it 
would  be  n>quired  to  get  approval  from 
the  other  State  for  that  portion  of  the 
RAi'  addressing  management  in  that 
other  State.  If  the  entity  managing  the 
remediation  wastes  wished  to  manage 
them  in  accordance  with  the  otherwise 
applicable  hazardous  waste 
management  requirements  of  the  other 
.State,  no  RAP  approval  would  be 
necessary  from  that  State  for  those 
activities.  (In  this  resf)ect.  the  Unitary 
Approach  is  similar  to  tt)day's  proposed 
apprtjach). 

As  describied  above,  all  remediation 
wastes  (including  contaminated  media, 
debris  and  non-media  wastes)  would  be 
eligible  for  management  under  a  RAP. 
Remediation  waste  might  be  defined, 
consistent  with  §  260.10.  as  "all  solid 
and  hazardous  wastes,  and  all  media 
(including  groundwater,  surface  water, 
soils  and  sediments)  and  debris,  which 
contain  listed  hazardous  wastes  or 
which  themselves  exhibit  a  hazardous 
ciiaracteristic,  that  are  managed  for  the 
purpose  of  implementing  cleanup.  For  a 
given  facility  or  media  remediation  site, 
remediation  wastes  may  originate  only 
from  within  the  facility  or  site 
bountiary.  but  may  include  waste 
managed  in  implementing  RCRA 
sections  3004(v)  or  3008(h)  for  releases 
beyond  the  facility  boundary."  This 
Unitary  Approach  would  not  have  a 
Bright  Line.  Nor  would  this  approach 
use  a  contained-in  theory,  but  rather  a 
conditional  exclusion  theory  for 
excluding  remediation  wastes  from  the 
tlefinition  of  hazardous  wastes  under 
Subtitle  C. 

The  Agency  requests  comments  on 
thf  approach  outlined  above.  In 
particular,  the  .Agency  requests 
(ommeiits  (m  whether  the  Unitary 
.Appr(jd(  h  should  be  adopteti  as 
destribeii.  or  whether  some 
(  ombination  of  the  several  approaches 
discussed  in  today's  preamble  would  be 
more  appropriate. 

B  Hvbnd  Approach 

The  Unitarv  .Approach  (discussed 
above)  as  an  alternative  to  today's 
proptjsed  rule  would  use  a  conditional 
exclusion  thetjrv  to  exempt  all 
remediation  wastes  from  Subtitle  C. 
regulation  (except,  in  some  cases. 
LDRs) 


A  more  limited  use  of  a  conditional 
exemption  for  the  HWIR-media  rule 
would  be  compatible  with  (i.e.,  would 
not  preclude)  most  of  today's  proposed 
rule.  There  are,  in  fact,  a  variety  of  ways 
in  which  one  might  combine  important 
features  of  today's  proposed  rule  with 
the  Unitary  Approach.  For  example,  the 
rule  could  retain  a  Bright  Line  provision 
to  distinguish  between  higher-risk  and 
lower-risk  media  and  wastes.  Under  this 
kind  of  an  alternative,  wastes  above 
Bright  Line  concentrations  could  remain 
subject  to  modified  Subtitle  C 
requirements,  similar  to  the  approach 
proposed  today.  Another  option  would 
be  to  have  ail  above  and  below  the 
Bright  Line  wastes  and  media  exempt 
from  Subtitle  C,  but  subject  to  different 
alternative  management  requirements. 
Either  way,  the  rule  could  prescribe 
alternative  management  standards  that 
might  be  very  similar  to  "base"  Subtitle 
C  standards,  or  to  the  modified  LDR 
standards  specified  in  the  proposal  for 
above  the  Bright  Line  media. 

The  Agency  also  notes  that  a 
conditional  exclusion  approach  could 
be  implemented  either  on  a  national  or 
site-specific  tiasis.  Specifically,  as  is 
urged  by  industry  supporting  the 
Unitary  Approach,  the  Agency  could 
make  a  generic  determination  that  any 
remediation  wastes  managed  according 
to  a  RAP  that  is  issued  by  an  approved 
program  (subject  to  appropriate  public 
participation  requirements)  would  not 
be  considered  a  hazardous  waste  under 
the  RCRA  program.  Alternatively,  the 
rule  could  leave  that  decision  up  to  the 
overseeing  agency  on  a  site-specific 
basis,  thus  requiring  the  regulator 
explicitly  to  make  the  determination 
that,  because  of  the  management 
conditions  imposed,  all  or  some  part  of 
the  media  and  wastes  at  the  site  do  not 
present  a  "hazard  "  and  thus  should  not 
be  considered  "hazardous  "  wastes.  The 
Agency  requests  comment  on  which 
approach  would  be  appropriate  for 
implementing  an  HWIR-media  rule 
based  on  a  conditional  exclusion  theory. 

For  purposes  of  illustration,  one  such 
approach  could  use  a  conditional 
exclusion  to  exempt  all  remediation 
wastes  below  a  Bright  Line  from  Subtitle 
C.  (This  approach  is  presented  as  the 
hybrid  contingent  management  option 
in  Table  1.)  Under  this  approach,  the 
rule  would  define  a  Bright  Line,  either 
as  constituent  concentrations,  or 
qualitatively.  Then,  the  rule  could 
specify  that  if  EPA  or  an  authorized 
State  determined  that  remediation 
wastes  were  below  a  Bright  Line  at  a 
specific  site,  and  site-specific 
management  requirements  were  written 
into  a  RAP  or  RMP,  then  those 
remediation  wastes  would  be  exempt 


from  Subtitle  C  so  long  as  they  were 
managed  in  accordance  with  the 
provisions  of  the  RAP/RMP.  In  this  type 
of  a  HWIR-media  program,  LDRs  would 
be  required  for  remediation  wastes 
where  LDR  attached.  (See  (V)(C)).  Also, 
a  RMP  for  remediation  wastes  that  were 
above  the  Bright  Line  would  have  to  be 
the  equivalent  of  a  RCRA  permit, 
because  those  remediation  wastes 
would  be  subject  to  Subtitle  C. 

This  hybrid  option  could  have  several 
advantages  over  the  approach  proposed 
today.  This  option  would  not  set 
requirements  for  contaminated  media 
that  are  different  than  those  for  other 
remediation  wastes,  which  could 
simplify  remedy  decisions  at  cleanup 
sites.  Also  this  option  would  eliminate 
the  uncertainty  of  whether  remediation 


wastes  below  the  Bright  Line  would  be 
subject  to  Subtitle  C.  The  proposed 
approach  allows  the  overseeing  Agency 
to  determine  whether  contaminated 
media  below  the  Bright  Line  should  be 
exempted  from  Subtitle  C  or  not.  Under 
this  alternative  option,  remediation 
wastes  below  the  Bright  Line  would  be 
exempt  from  Subtitle  C  as  long  as  they 
were  managed  in  accordance  with  the 
RAP  or  RMP.  Also,  RAPs  for  wastes 
below  the  Bright  Line  could  be  simpler 
because  they  would  not  have  to  meet  all 
the  procedural  requirements  for  RCR.A 
permits. 

The  Agency  requests  comments  on 
this  alternative  approach,  and  on  other 
alternatives  that  could  be  adopted  to 
exempt  remediation  wastes,  as 
appropriate,  from  Subtitle  C  regulation. 

Table  l 


In  doing  so,  the  Agency  is  particularly 
interested  in  comments  on  the  key 
elements  of  an  HWIR-media  rule 
discussed  in  the  following  section. 

C.  Key  Elements  of  an  HWIB-media  Ruie 

EPA  believes  that  many  of  the  key 
elements  of  the  different  options  and 
alternatives  presented  in  this  proposal 
could  be  combined  in  different  ways  to 
construct  an  effective  HWIR-media 
program.  The  following  is  a  discussion 
of  those  key  elements,  and  a  table 
illustrating  three  different  combinations 
of  the  key  elements.  This  table  is 
intended  to  facilitate  comparison  of 
options.  EPA  requests  comments  on  the 
combinations  of  key  elements  as 
presented,  or  on  other  combinations. 


Key  elements 


Proposed  option 


Legal  Theory  i  Contained-m 


Scope  j  Media  only  

Bnght  Line j  Bnght  Line— 1(h'  and  Hazard  index  of 

10. 

* 
Hazardous  vs.  Non-  !  All  media  alwve  Bright  Line  are  sub- 
hazardous.  {     ject  to  Subtitle  C;  below  is  site-spe- 
cific decision. 


LDRs  

Permitting 


LDRs  required  for  media  where  LDRs 

attaches**. 
RMP    serves    as    RCRA    permit    for 

media  ttiat  .  emain  subject  to  Sutititte 

C. 


Hybrid  contingent  management  option 


Unitary  approach 


Conditional  Exclusion  for  below  the 
Bright  Line. 

All  remediation  wastes  

Bright  Line  (a)  (tor  media)  same  as 
proposal,  or  (b)  qualitative  Bright 
Line*. 

All  remediation  wastes  above  Bright 
Line  are  subject  to  Subtitle  C;  below 
(when  managed  according  to  RAP 
or  RMP)  are  not  hazardous. 

LDRs  required  for  wastes  wtiere  LDRs 
attaches**. 

RMP  serves  as  RCRA  permit  for 
wastes  that  are  above  the  Bnght 
Line;  for  wastes  below  the  Bright 
Line,  RMP  does  noi  have  to  serve 
as  RCRA  permit 


CoTKlitional  ExdusKxi. 

All  remediation  wastes. 
No  Bright  Line. 


All  reme<totion  wastes  mar»ged  ac- 
cording to  RAP  or  RMP  are  not  haz- 
ardous 

LDRs  required  for  wastes  wf>ere  LDRs 

attaches*** 
No  reqmremem  tfiat  RAP/RMP  serve 

as  RCRA  permit,  since  wastes  are 

not  subiect  to  Subtitle  C. 


'  See  discussion  of  qualitative  Bright  Line  below. 

"  See  discussion  of  applicat>ili1y  of  LDRs  in  section  (V)(C). 

'**  See  discussion  of  alternative  option  for  LDR  applicability  in  section  (VI)(A)(3). 


1.  Scope  of  the  Rule  (Regarding  Non- 
media  Remediation  Wastes) 

The  proposed  rule  would  apply  only 
to  contaminated  media.  Therefore,  as 
discussed  in  section  (V)(A)(2)  of  this 
preamble,  hazardous  cleanup  wastes 
that  are  not  media  (such  as  sludges  or 
other  wastes  that  have  not  been  mixed 
with  soils  or  ground  water),  would  only 
be  eligible  under  the  proposal  for  the 
limited  regulatory  relief  provided  bv  the 
provisions  allowing  management  in 
remediation  piles  and  through 
remediation  management  plans. 
Otherwise,  these  remediation  wastes 
would  be  subject  to  existing  Subtitle  C 
requirements. 

EPA  recognizes  that  at  many  sites, 
cleanups  involve  excavating  and 
managing  large  volumes  of  these  non- 
media  remediation  waste  materials. 
Therefore,  the  HWIR-media  proposal  is 
only  a  partial  solution  to  the  overall 


problem  of  regulating  cleanups  under 
RCRA  Subtitle  C.  The  Agency 
recognizes  that  excluding  non-media 
from  the  HWIR-media  rule  coverage 
would  leave  in  place  many  of  the 
Subtitle  C  problems  that  arise  in  the 
course  of  cleanup.  This  issue  was  the 
subject  of  much  discussion  during  the 
HWIR  FACA  process.  As  discussed 
above,  today's  proposed  approach  for 
resolution  of  this  issue  is  linked  to  the 
contained-in  theon,'  that  is  used  for 
exempting  wastes  from  Subtitle  C 
jurisdiction.  Since  the  contained-in 
theory  only  applies  to  media  that 
"contain"  or  do  not  "contain" 
hazardous  wastes,  the  theory  cannot,  by 
definition,  be  extended  to  non-media 
wastes.  These  wastes  are  regulated 
under  Subtitle  C  not  because  they 
"contain  "  hazardous  wastes,  but 
because  they  are  hazardous  wastes. 

A  conditional  exclusion  approach, 
like  the  Unitary  Approach  discussed 


above,  would  not  make  a  distinction 
between  media  and  non-media 
remediation  wastes.  All  remediation 
wastes  would  be  eligible  for  relief. 

Because  "pure  "  remediation  wastes 
(i.e.,  those  that  have  not  been  mixed 
with  environmental  media)  are  often 
similar — if  not  identical  to — the  "as 
generated"  wastes  for  which  the  land 
disposal  restrictions  and  other  Subtitle 
C  requirements  were  originally  created, 
it  has  been  argued  that  existing  LDR  and 
other  requirements  are  more  appropriate 
for  management  of  these  wastes  than  the 
HWIR-media  requirements.  To  address 
this  concern  for  the  more  concentrated 
wastes,  the  Agency  could  retain  the 
concept  of  the  Bright  Line,  for  example, 
but  determine  that  all  remediation 
wastes  above  the  Bright  Line  would  be 
subject  to  the  current  national  Subtitle 
C  LDR  standards,  and  ail  remediation 
wastes  below  the  Bright  Line  would  l>e 
eligible  for  a  "conditional  exclusion  " 
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from  Subtiti«>  C  roquiroments  under  a 
site  spec  1  He  KAP  or  RMP  This 

alternative  u.iuld  ht-  uifiiticai  to  today's 
propuspd  appriiach,  cxcfpt  th.it  it  would 
include  iion-medui  remetiiaiioii  wastes, 
and  relv  on  a  cnndiiional  t;XL!u.siun 
theory  (set!  dis<  ussion  below)  to  exclude 
was'es  below  ttir  Bri)2ht  Line  from 
Subtitle  C  as  i.'ppos«'d  to  tin'  i  ontainod- 
m  theory.  The  Agency  requests 
comments  on  this  and  anv  other 
alternali\e  approaches  for  the  scope  of 
toda<.'s  proposed  rule 

Conimenters  should  also  review 
section  iV)(.Ml2)  of  today  s  preamble 
and  §  269.2  of  today's  proposed  rule  for 
a  further  discussion  of  the  scope  of  ihe 
proposal,  including  a  discussion  ol 
whether  and  how  contaminated  debris 
should  be  included  in  the  rule. 

2.  The  Bright  Line 

Thf  Bright  Lino  con(.ept  originated  as 
a  compromise  hctvv.'on  'hose  on  the 
FACA  Committee  who  favored  setting 
uniforn;  nationa!  st.indards  for  most,  if 
not  all,  1  ontaminited  media   and  tliuse 
who  favored  a  larne  cfe^rmi  of  site- 
specific  flexibility  '.n  the  rule    In 
essence,  the  Bright  Une  serves  to 
provide  cerlaintv  that  higher-risk  media 
(if  thev  are  lar.a  di-poseit)  would  be 
treated  to  established  national 
standards,  while  overseeing  agencies 
would  have  considerLble  discretion  m 
pfc'si  .'ibing  management  standards  for 
luwer-nsk  meiiia  This  is  conceptually 
similar  to  the  "prim  'pal  threat  '  conrept 
that  has  been  used  m  the  Superfiind 
program  for  several  vears  [" \  (iuidc  to 
Pn."";  ipal  Threat  and  Low  IaivoI  Threat 
Wastes'   FF.\/Sup»Ttund  Publication 
>!<80  3-06FS  (November  I'tvll)  and  40 
C  FR  son  4  jO(a)). 

In  ar  V  case,  distinguishing  between 
higher-  and  lower-risk  remediation 
wastes,  and  ensuring  that  the  higher-nsk 
wastes  are  handled  according  to  certain 
minimum  standards,  has  a  number  of 
positiM'  asp»'Cts  that  are  consistent  with 
establiified  Agency  policies   However, 
reaching  consensus  on  exactly  how  to 
calculate  Bright  Line  concentratiims  is  a 
considerable  challenge.  The  Bright  Line 
concept  has  something  ol  a 
"philosophical  lightning  r^.i  '  among 
the  v;u"ious  .itakfhohlers 

The  .^gnncv  has  proposed  one  methtxi 
of  calculating  the  Bright  Line,  hut  has 
analysed  three  altt  ruative  methods  for 
calculating  the  Bright  Line  in  the 
"Economic  .\ssessinent   '  The  Agcm  v 
used  the  Soil  S(  reening  Levels  fSSL.^J 
from  Superfund  as  the  basis  for 
calculating  the  proposed  Blight  Line. 
The  SSLs  are  set  using  a  residential 
exposure  scenario  The  .Agency  has 
already  received  comments  from 
stakeholders  that  the  residential 


exposure  setting  is  not  an  appropriate 
basis  for  calculating  the  Bright  Line  at 
nianv  remediation  sites.  The  Agency 
acknowledges  that,  by  using  certain 
exposure  assumptions  in  determining 
the  Bright  Line,  especially  residential 
exposure  assumptions,  the  actual  risks 
posed  by  remediation  wastes  at  the  site 
fiould  be.  in  some  circumstances, 
significantly  lower  than  the  10' 
implied  by  the  Bnghl  Line.  However,  as 
discussed  in  section  (V)(A)(4)  the  Bright 
Line  is  not  intended  to  be  an  indication 
of  actual  risk,  but  is  intended  to  reflect 
relative  risks.  Nonetheless,  it  is  possible 
that  setting  the  Bright  Line  in  this  way 
could  lead  to  confusion,  for  example,  in 
communicating  to  the  public  the  actual 
risks  posed  by  the  site,  and  other  similar 
problems.  The  10-'  level  is  used  to 
determine  which  wastes  would 
typically  receive  stringent  oversight, 
including  treatment  according  to 
national  treatment  standards,  but  it  does 
not  reflect  actual  risks  at  actual  sites.  An 
alternative  approach  would  be  to  use 
industrial  land  use  assumptions  in 
setting  Bright  Line  levels.  At  this  time. 
however,  EPA  does  not  believe  that 
there  is  enough  consensus  around  a 
methodology  for  non-residential 
exposure  scenarios  le  g..  industrial 
exposure  scenarios)  that  could  be  used 
as  thf  basis  for  a  national  nilem:iking 
The  Agency  rtnquests  suggestions  of 
widely  accepted  methodologies  for 
determining  non-residential  exposure 
scenarios  (e.g..  industrial  exposure 
scenarios).  The  Agency  also  requests 
comments  on  whether  the  Bright  Line 
should  he  based  on  different  exposure 
scenarios  (e  g..  industrial).  If  so.  how- 
should  the  appropriate  scenarios  for  a 
site  be  determined '  How  should  the 
methodology  for  assessing  alternative 
exposure  scenarios  be  developed  or 
used'  Finally,  the  Agency  has  received 
comments  from  stakeholders  that  10' 
may  be  too  high  of  a  risk  for  the  Bright 
Line  The  Agency  requests  comments  on 
using  alternative  risk  levels  (such  as 
10  ■*)  to  set  thte  Bright  Line. 

The  Agency  also  requests  comment  on 
the  alternative  of  setting  a  qualitative 
Bright  Line  Jh*-  rule  could  describe 
qualitatively  what  should  constitute 
"above  the  Bright  Line"  wastes  and 
"below  the  Bright  Lip.e  wastes."  The 
overseeing  agency  approving  the  RMP 
or  RAP  r;nuld  determine  for  each 
specifii  site  whether  wistes  were  above 
ur  below  the  Bright  Line,  and  specify 
that  1.1  the  RMP  or  R-\P  For  example. 
ttu;  rule  could  define  "above  the  Bright 
Line  wastes"  as  wastes  that  have 
unusually  high  concentrations 
compared  to  the  rest  of  the  remediation 
waste  at  the  site,  or  wastes  that  are 


highly  mobile,  or  highly  toxic.  If  the 
overseeing  agency  evaluated  those 
criteria  and  determined  that 
remediation  wastes  at  that  site  met  those 
criteria,  then  those  wastes  would  be 
required  to  be  managed  as  "above  the 
Bright  Line  wastes."  The  Agency 
requests  comments  on  the  merits  of 
promulgating  a  qualitative  Bright  Line. 

The  combination  of  the  Bright  Line 
with  the  contained-in  principle  was  of 
particular  concern  to  the  States. 
.\lthough  the  Bright  Line  (as  originally 
designed  by  the  H\VIR  FACA 
Committee)  was  supposed  to  be  a 
"bright."  clear  distinction  between 
media  regulated  under  national 
standards  and  media  subject  to  site- 
specific  requirements,  the  Agency  (at 
the  request  of  the  States),  decided  to 
propose  the  Bright  Line  not  as  an 
automatic  contained-in  concentration, 
but  as  an  upper  limit  (or  "ceiling")  for 
contained-in  determinations. 

The  Agency  requests  comments  on 
whether  the  Bright  Line  concept  should 
be  retained,  or  whether  all  contaminated 
media  (or  all  remediation  wastes) 
should  be  subject  to  the  same  set  of 
standards. 

3.  RAPs,  RMPs.  and  RCRA  Permits 

The  final  key  element  of  an  HVVIR- 
mcdia  program  is  whether  the  RAP  or 
RMP  must  serve  as  a  RCRA  permit. 
Substantively,  RAPs  (discussed  under 
the  Unitary  Approach)  and  RMPs 
(discussed  under  the  proposed 
approach)  serve  the  same  purpose,  but 
they  differ  in  certain  procedural 
respects.  Under  the  proposed  approach, 
some  contaminated  media  and 
remediation  wastes  managed  under 
RMPs  would  remain  subject  to  Subtitle 
C.  In  those  cases.  RMPs  must  serve  as 
RCRA  permits  for  those  wastes  and 
media.  Because  all  remediation  wastes 
managed  under  RAPs  under  the  Unitary 
Approach  would  be  exempt  from 
Subtitle  C,  RAPs  need  not  serve  as 
RCRA  permits.  Therefore.  RMPs  are 
proposed  as  meeting  the  minimum 
statutory  requirements  for  public 
participation  for  RCR.\  permits,  while 
R,\Ps  axe  discussed  as  requiring  even 
more  simplified  public  participation 
requirements.  Although  neither  the 
proposed  approach  nor  the  Unitary 
Approach  propose  to  require  it,  it  is 
EPA's  expectation  that  in  cases  of 
extensive  cleanups  or  significant  on-site 
treatment,  public  participation 
procedures  under  either  option  would 
be  more  extensive  than  the  statutory 
minimum.  At  the  same  time,  the  RAP 
approach  would  allow  simplified 
procedures  for  routine  responses  (for 
example,  removals)  involving  low 
concentration  wastes. 
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4.  Request  for  Comments 

EPA  requests  comments  on  all  of 
these  key  elements  of  an  HWIR-media 
rule.  EPA  also  requests  comments  on 
different  combinations  of  these 
elements,  including,  but  not  limited  to, 
the  combinations  discussed  in  this 
proposal  as  the  proposed  approach,  the 
Unitary  approach  and  the  hybrid  option. 

VII.  Effective  Date  of  Final  HWIR- 
Media  Rule 

Regulations  promulgated  pursuant  to 
RCRA  Subtitle  C  generally  become 
effective  six  months  after  promulgation. 
RCRA  section  3010  provides,  however, 
for  an  earlier,  or  immediate,  effective 
date  in  three  circumstances;  (1)  Where 
the  industry  regulated  by  the  rule  at 
issue  does  not  need  six  months  to  come 
into  compliance;  (2)  the  regulation  is  in 
response  to  an  emergency  situation;  or 
(3)  for  other  good  cause. 

Most  of  the  rule  proposed  today 
would  become  effective  within  six 
months  after  promulgation.  EPA  is 
proposing,  however,  to  make  the  CAMU 
rule  withdrawal  and  "grandfathering" 
provisions,  discussed  in  section  {V)(F) 
above,  effective  upon  publication.  The 
basis  for  this  decision  is  that  the  Agency 
does  not  believe  that  the  regulated 
community  requires  six  months  to  come 
into  compliance  with  the  CAMU 
withdrawal.  Since  all  CAMUs  approved 
at  the  time  of  publication  of  the  final 
rule  are  "grandfathered,"  withdrawal  of 
the  rule  would  not  require  any  action  on 
the  part  of  those  with  approved  CAMUs. 

The  Agency  requests  comments  on 
whether  it  would  be  appropriate  to 
make  the  CAMU  withdrawal 
immediately  effective. 

VIII.  Regulatory  Requirements 

A.  Assessment  of  Potential  Costs  and 
Benefits 

1.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant."  Significant 
regulatory  actions  must  be  assessed  in 
detail  and  are  subject  to  full  0MB 
review  under  Executive  Order  12866 
requirements.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(c)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Agency  has  determined  that 
today's  proposed  rule  is  a  "significant 
regulatory  action"  under  part  (a)  and 
possibly  part  (d)  above.  These  parts  are 
discussed  fully  in  Executive  Order 
12866.  This  proposed  rulemaking  action 
is  subject  to  full  OMB  review  under  the 
requirements  of  the  Executive  Order. 
The  Agency  has  prepared  an  "Economic 
Assessment  of  the  Proposed  Hazardous 
Waste  Identification  Rule  for 
Contaminated  Media,'"  in  support  of 
today's  action.  A  summary  of  this 
assessment  is  presented  under  section  4 
below. 

2.  Background 

As  discussed  in  section  (V)(A)(4)(a)  of 
this  preamble,  the  Agency  has 
determined  that  media  which  "contain" 
hazardous  waste  must  be  managed  as 
hazardous  waste  until  they  no  longer 
contain  such  waste.  Under  this 
approach,  EPA  Regions  and  authorized 
States  determine,  on  a  case-by-case 
basis,  what  media  "contain"  hazardous 
waste,  and  therefore  must  be  managed 
as  hazardous  waste. 

RCRA  Subtitle  C  regulatory 
requirements  may  be  applied  to 
contaminated  media  generated  during 
several  different  types  of  site  cleanups, 
including  CERCLA  remedial  actions. 
State  Superfund  actions,  RCRA 
corrective  actions,  RCRA  closures,  and 
voluntary  cleanups.  If  contaminated 
media  containing  hazardous  wastes  are 
excavated  in  the  process  of  site  cleanup, 
they  are  required  to  be  managed 
according  to  RCRA  Subtitle  C  standards. 
These  .stringent  requirements  for 
excavated  media,  which  often  contain 
low  levels  of  hazardous  waste,  have 
resulted  in  site  cleanup  decisions  that 
effectively  leave  in  place  large  volumes 
of  contaminated  media.  As  discussed  in 
section  (II)(A),  EPA  and  the  States  have 
recognized  that  there  are  fundamental 
differences  in  the  incentives  and 
objectives  for  prevention-orientated 
versus  cleanup-orientated  waste 
management  programs.  Today's 
proposal  seeks  to  alleviate  many  of  the 
disincentives  currently  associated  with 
the  application  of  traditional  RCRA 
Subtitle  C  requirements  to  cleanup 
programs. 


3.  Need  for  Regulation 

Traditional  RCRA  Subtitle  C 
management  requirements  for  all 
excavated  media  containing  any  level  of 
hazardous  waste  have  resulted  in  less 
than  optimal  resource  allocation.  From 
a  social  persjjective.  too  many  resources 
are  required  to  be  devoted  to  the 
management  of  very  low-risk  media 
This  misallocation  restricts  avaHabilitv 
of  limited  resources  for  use  in  other 
investments,  including  effective 
management  of  high-risk  media  and 
wastes.  In  addition,  this  disconnect 
between  risk  and  management 
requirements  creates  disincentives  for 
cleanup,  impedes  ongoing  cleanup 
processes,  and  restricts  the  protective 
cleanup  options  available  for 
consideration  by  the  stakeholders. 
These  unanticipated  market  distortions 
resulting  from  traditional  RCRA  Subtitle 
C  management  requirements  for  ali 
excavated  media  containing  any  level  of 
hazardous  waste  has  convinced  the 
Agency  that  reform  is  necessary- 
Through  many  discussions  with 
stakeholders,  particularly  State  and 
Federal  cleanup  programs,  the  Agency 
has  determined  that  such  reforms 
should  provide  meaningful  regulatory 
structure  and  guidance  designed  to 
ensure  safe  management  while,  at  the 
same  time,  providing  site-specific 
flexibility  that  will  help  facilitate 
accelerated  cleanups  around  the 
country.  Particularly,  as  this  proposal 
was  designed  specifically  for  the 
cleanup  scenario.  EPA  believes  that  it 
will  be  better  suited  to  the  situations 
encountered  at  typical  cleanup  sites 
than  some  of  the  current  regulations 
which  are  more  appropriate  for  as- 
generated  wastes.  Specifically.  EP.A 
believes  that  reforms  presented  in 
today's  proposal  will  facilitate  more 
timely  and  less  costly  cleanups  while 
maintaining  protection  of  human  health 
and  the  environment 

4.  Assessment  of  Potential  Costs  and 
Benefits 

The  Agency  has  prepared  an 
"Economic  Assessment"  to  accompany 
today's  proposed  rulemaking.  This 
"Economic  Assessment"  has  beer, 
submitted  to  the  Office  of  Management 
and  Budget  in  accordance  with 
Executive  Order  12866 

a.  Description  of  the  H\MB-wedia 
proposal  HWIR-media  will  address  an 
important  limitation  of  the  current 
RCRA  Subtitle  C  program.  The  Subtitle 
C  regulatory  framework  was  designed 
primarily  to  ensure  the  safe  cradle-to- 
grave  management  of  currently 
generated  hazardous  wastes 
Furthermore,  the  Subtitle  C  program 
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seeks  to  prevent  releases,  minimize 
generation,  and  maximize  the  lejjitimate 
reuse  and  re<;vi:lui^  of  hazardous  waste 
Subtitle  C  regulations  contain  detailed 
procedural  and  substantive  management 
requirvnients  that,  when  appli»»d  to  the 
cleanup  of  contaminated  media,  often 
crenle  .ncentives  to  leave  this  material 
in  place  or  lo  select  rt;medies  that 
otherwise  minimize  the  applicability  of 
RC"K.-\  regulations  In  addition,  the  level 
of  regulation  is  not  always 
commensurate  with  the  nsks  posed  by 
contaminated  media  For  example, 
media  having  verv  low  levels  of 
contamination  are  often  regulated  as 
hazardous  waste  under  RCR,\  Subtitle  C 
as  a  result  of  the  contained-in  policy. 

The  proposed  rule  would  revise 
existing  RCRA  Subtitle  C  regulations  bv 
creating  a  new  decision  process  for 
identifying  and  mandgmg  contaminated 
media.  L'nder  this  framework,  a  sot  of 
hazardous  constituent  loncentration 
levels  would  constitute  a  "Bright  Line" 
for  separating  higher  and  lower  levels  of 
contaminated  media.  One  Bright  Line  is 
proposed  for  soil  and  a  se<  ond  Bright 
Line  for  ground  water  and  surface  water. 


The  proposed  rule  does  not  include  a 
Bright  Line  for  sediments:  instead,  site- 
specific  decisions  alone  would 
determine  whether  sediment  contains 
hazardous  waste.  Media  that  contain 
levels  of  contamination  above  the  Bright 
Line  would  be  managed  as  "hazardous 
c  ontaniinaled  media"  under  revised 
Subtitle  C  standards.  Contaminated 
media  with  all  constituent 
concentrations  below  the  Bright  Line 
would  be  eligible  for  a  determination  by 
the  EPA,  or  authorized  State  agency 
overseeing  the  cleanup,  that  the  media 
do  not  contain  hazardous  waste. 

Today's  proposal  would  also  replace 
and  withdraw  the  requirements  for 
Corrective  Action  Management  Units 
(CAMUs).  simplify  the  state 
authorization  procedures  for  RCRA 
program  revisions,  and  streamline  the 
permitting  requirements  for 
management  of  all  types  of  remediation 
waste.  Furthermore,  the  proposal  would 
exempt  from  RCRA  Subtitle  C,  dredged 
material  permitted  under  the  Clean 
Water  Act  or  the  Marine  Protection, 
Research  and  Sanctuaries  Act  (MPRSA). 

Exhibit  A.— Primary  Options  Analyzed 


b.  HWIR-media  options  analyzed. 
Executive  Order  12866  requires  and 
assessment  of  reasonably  feasible 
alternatives  to  the  proposed  regulatory 
option.  The  Agency  analyzed  several 
options  for  this  "Economic 
Assessment."  These  options  vary  in  two 
dimensions: 

(i)  types  of  remediation  wasfp  eligible 
for  exclusion  from  Subtitle  C.^''The 
options  include  either: 
—Contaminated  media  only  (soils,  non- 
navigational  sediments,  ground  water, 

surface  water),  or 
— All  remediation  waste  (the  above 

contaminated  media  plus  old  waste 

and  debris);  and 

(ii)  partial  or  complete  exclusion  of 
such  wastes  from  Subtitle  C.  The 
options  include  potential  exclusion 
from  Subtitle  C  regulation  of  either: 

— Media  with  all  constituent 

concentrations  below  a  proposed 

Bright  Line,  or 
— All  media,  regardless  of  the  extent  of 

contamination. 

The  primary  options  analyzed  are 
identified  in  Exhibit  A  below. 


Remediation  wastes  eligible  fof 
exclusion 


Levels  of  contamination  potentially  excluded  from  subtitle  C  regulation 


Lower  nsk 
{t>nght  line)" 


Lower  and  higher  risk 
(No  bright  line) 


Contaminated  Media  Only 


All  Remediatiop  Waste     „ - - [  Expanded  Bnght  Line  Option 


Proposed  Bright  Line  OtstKin  (Proposed  I  Conditional  Exemption  Opt«n. 
Rule). 


Exparxted       Conditional       Exemption 
Option"  (Unitary  Approach). 


•  Three  other  Bnght  Line  options  were  examined  applying  alternative  Bnght  Line  concentrations.  These  findings  are  present  in  the  Appendix  to 
tt\e  full  Economic  Assessment,  located  in  the  RCRA  Docket  matenals  (or  this  Action. 

"This  option  IS  sinilar  to  the  "Unitar>  Approach"  proposed  by  indostry.  . 

N(,,f  The  Proposed  Option  contains  no  Bright  Line  for  sediments.  Only  site-speciftc  determination  is  proposed  for  the  cleanup  of  contamt- 
nated  sediments 


The  Bright  Line  for  contaminated  soil 
under  the  proposed  and  expanded 
Bnght  Line  options  is  detiiied  for 
appniximatelv  '>ne  hundred  hazardous 
constituents  for  whu  h  ['.F.-X  lias 
cakhl.i!»'d  Soil  .S<  reenin^  Levels  (SSLs) 
These  SSLs  are  tw.sed  on  potential 
human  health  risk  ,ind  were  developed 
using  risk  liquations  and  exposure 
assumptions  specifieil  in  FP.'X's  '  Risi. 
A.ssessnieiit  Guidance  lor  Supertuiid 
(R-KCS).  '  A  lifetime  cancer  risk  of  10-" 
fur  1  an  ii    >uens  i.ui  a  h.izard  quotient  of 
0!;>'  *('r  i!im-(  ,iri  .iiogens  wa.s  applied  tn 
lietermiiie  the  Soil  S(  reeiiing  [.►•vel.>, 
(SSLs)  The  HWlRmedia  soil  Brii;ht 


Line  levels  were  derived  from  the 
inhalation  and  ingestion  pathways  of 
the  SSLs.  and  correspond  to  an  excess 
lifetime  cancer  risk  of  10"  '  for 
circinogens  and  a  hazard  Quotient  of  10. 

The  levels  from  the  inhalation  and 
ingestion  pathwa\s  from  the  Superfund 
SS!,s  are  multiplied  by  10  if  the 
constituent  is  a  non-carcinogen,  and  by 
l.OijO  if  the  constituent  is  a  caninogen 
to  a(  hieve  the  target  risk  levels  (referred 
to  as  the  "risk  adjustment").  The  Bright 
Line  concentration  is  the  lower  of  the 
riskadjusted  inhalation  or  soil 
ingcstion-hased  levels.  All  Bright  Line 
levels  are  capped  at  10,000  ppm  and  the 


lead  Bright  Line  is  set  at  4.000  ppm.  The 
Conditional  Exemption  Options  (base 
and  expanded)  do  not  rely  on  Bright 
Line  constituent  contamination  levels. 
All  contaminated  media  or  all 
remediation  waste  would  be  exempt 
from  RCRA  Subtitle  C  under  these 
options.  Rather  than  using  the  Bright 
Line  to  determine  management  regimes, 
site-specific  Remediation  Management 
Plans  would  specify  the  management 
standards. 

The  Agency  examined  three 
alternative  Bright  Lines  for  the 
"Economic  Assessment."  The  findings 
are  presented  in  Appendix  C  to  the  full 


••.M"huu|{h.  irirou^jhoul  this  an»lv»i».  'lu'  Agency 
chararterizes  m«dia  de'prmineil  lo  ni^  longei 
cnntdin,  iir  wastps  no  longvr  i.iinsjderpd  hdiardtms, 
to  be  Rxtluded  tir  olhprwise  noi  »ub;etl  to  KtJtA 
Subtitle  f^.  .15  dl.scu».s»"d  in  section  (V)(C:l  of  this 
Praamble.  ihiisa  wnstps  mav  neverttielew  tuulinue 
10  b»  jubiect  to  l.nKjs 


'Economic  Assessment."  which  is 
located  in  the  docket  for  this  action.  The 
Bright  Line  for  Alternative  One  (1) 
matches  the  proposed  Bright  Line  but 
includes  ground  water  leachate  as  an 
additional  exposure  pathway.  The 
Alternative  Two  (2)  Bright  Line  is  based 
upon  a  compilation  of  the  most 
stringent  levels  combining  numbers 
from  the  Multipathway  Analysis. 
constituent-specific  ground  water  levels, 
and  Exemption  Quantitation  Criteria 
(EQCs)  for  constituents  without 
adequate  analytical  methods,  or  for 
which  exit  levels  are  below  detection. 
•The  Alternative  Three  (3)  Bright  Line 
multiplies  Soil  Screening  Levels  for 
both  carcinogens  and  non-carcinogens 
by  1,000,  corresponding  to  a  10""' 
cancer  risk  and  a  hazard  quotient  of 
1,000,  respectively.  Appendix  A  of  the 
full  "Economic  Assessment"  provides 
the  Bright  Line  levels  for  each 
constituent  for  the  proposed  Bright  Line 
and  the  three  alternative  Bright  Lines. 
Appendix  C  of  the  "Economic 
Assessment"  discusses  the  findings  for 
Alternatives  1,  2,  and  3. 

c.  Data  sources  and  methodology.  The 
"Economic  Assessment"  of  this 
proposed  action  analyzes  the  impact  of 
HWIR-media  options  on  the  following 
types  of  remediation  wastes:  soils, 
sediments,  ground  water,  old  waste,  and 
debris.  Soils,  sediments,  and  ground 
water  are  analyzed  under  the 
contaminated  media  only  options  (see 
Exhibit  A),  while  old  waste  and  debris 
are  included  under  the  all  remediation 
waste  options.  Sludges  at  remediation 
sites  frequently  are  found  to  be  mixed 
with  soil  and  sediment.  These  sludges 
are  generally  inseparable  and 
occasionally  indistinguishable  from 
their  host  media.  Such  mixtures  are 
included  in  the  soil  volumes  analyzed 
under  all  options.  Sludges  were  also 
found  to  be  occasionally  classified  as 
old  waste.  Sludges  identified  in  this 
manner  are  included  in  the  old  waste 
volumes  examined  under  the  all 
remediation  waste  options.  The  vast 
majority  of  media-like  sludges,  however, 
are  believed  to  be  generated  from 
operating  Subtitle  C  and  Subtitle  D 
surface  impoundments  and  managed  as 
hazardous  waste.  A  sensitivity  analysis 
presented  in  the  Economic  Assessment 
examines  potential  cost  savings  of 
applying  the  proposed  Bright  Line  to 
sludges  from  these  facilities.  Data  and 
analytical  limitations  have  prevented  an 
analysis  of  surface  water  impacts  under 
the  HWIR-media  options. 

The  "Economic  Assessment"  projects 
a  full  range  of  potential  cost  savings 
from  HWIR-media  options;  it  does  not 
attempt  to  estimate  the  actual  cost 
savings,  EPA  used  this  approach 


because  of  the  substantial  uncertainties 
affecting  the  implementation  of  HWIR- 
media.  including  (1)  the  extent  of  State 
adoption  of  the  rule;  (2)  the  impact  of 
the  existing  corrective  action 
management  unit  (CAMU)  rule,  which 
has  been  disrupted  by  litigation;  and  (3j 
the  extent  of  voluntary  use  of  the  HWIR- 
media  flexibility  by  remediation 
decision-makers.  To  simplify  the 
analysis,  the  Economic  Assessment  first 
estimates  high-end  potential  cost 
savings  by  assuming  that  (1)  all  States 
quickly  adopt  HWIR-media:  (2)  the 
CAMU  rule  is  ineffective;  and  (3)  less 
expensive  management  methods  are 
chosen  when  available  urfder  HWIR- 
media.  Sensitivity  analyses  are  then 
developed  that  address  the  impacts  of 
these  assumptions,  resulting  in  a  broad 
range  of  potential  economic  impacts. 
The  Agency  recognizes  that  HWIR- 
media  may  stimulate  a  certain  degree  of 
accelerated  cleanup  activity  and 
corresponding  cost  impacts  immediately 
following  promulgation  but  has  not 
developed  a  sensitivity  analysis  for  this 
potential  scenario. 

For  soil  and  sediment,  EPA's  analysis 
of  potential  cost  savings  of  HWIR-media 
was  conducted  in  six  steps:  (1)  Develop 
an  HWIR-media  database  of  a  sample  of 
CERCLA  remedial  action  and  RCRA 
corrective  action  contaminated  soil  and 
sediment  sites,  detailing  the  amount  of 
contaminated  soil  and  sediment  at  each 
site  and  the  maximum  concentration  of 
each  hazardous  constituent  in  each 
volume;  (2)  develop  a  basis  for 
predicting  the  management  technologies 
and  costs  for  each  site  in  the  database 
under  both  the  baseline  and  the  HWIR- 
media  options;  (3)  project  the  methods 
and  costs  of  managing  contaminated  soil 
and  sediment  under  the  baseline  of 
current  Subtitle  C  requirements  for  the 
sample  of  sites  in  the  HWIR-media 
database;  (4)  project  the  methods  and 
costs  of  managing  soil  and  sediment 
under  the  HWIR-media  options  for  the 
sites  in  the  database;  (5)  estimate  the 
annual  volume  of  soil  and  sediment  to 
be  remediated  at  all  CERCLA  remedial 
action,  RCRA  corrective  action.  RCR.\ 
closure.  State  superfund,  and  voluntan- 
cleanup  sites;  and  (6)  estimate  potential 
high-end  aggregate  cost  savings  by 
multiplying  the  changes  in  weighted 
average  management  costs  under  Steps 
3  and  4  by  the  annual  volumes  from 
Step  5. 

The  Agency  compiled  a  soil  and 
sediment  database  using  available  data 
reported  in  CERCLA  Records  of 
Decision  (RODs)  signed  in  Federal  fiscal 
years  1989  through  1993,  the  Corrective 
Action  Regulatory  Impact  Analysis,  and 
supporting  research.  Management 
methods  were  assigned  lo  particular 


volumes  of  contaminated  soil  and 
sediment  in  the  HWIR-media  database 
based  on  the  type  of  hazardous 
constituents  in  the  contaminated  media, 
the  concentration  of  these  hazardous 
constituents,  and  the  volume  to  be 
remediated.  The  baseline  and  HWiR- 
media  contaminated  soil  and  sediment 
volumes  r^Rect  the  amount  of 
contaminated  menia  planned  lo  be 
managed  at  cleanup  sites  under  current 
regulations.  This  analysis  assumes  a 
baseline  site  characterization  cost  that 
remains  unchanged  under  HWIR-media. 
Beyond  this,  the  HWIR-media  analysis 
assumes  that  the  unit  or  general  area  of 
contamination  initially  identified  as 
containing  constituents  above  the  Bn^Itt 
Line  wUl  incur  the  cost  of  additional 
sampling  and  analysis  costs.  This  i^ 
necessary  to  refine  esnmates  of  "hot 
spot"  volumes  and  to  distinguish 
between  volumes  above  and  below  the 
Bright  Line  at  specific  sites  These 
incremental  sampling  and  analysis  costs 
are  estimated  at  two  dollars  per  ton  for 
all  soils  and  sediments.  Volumes  below 
the  Bright  Line  will  not  incur  these  new 
costs.  The  Agency  has  not  estimated  the 
difference  in  implementation  costs 
between  the  Bright  Line  and  Expanded 
Bright  Line  options.  The  Expanded 
Bright  Line  option  may  result  in  lower 
incremental  implementation  costs 
because  it  avoids  the  need  to  separately 
characterize  and  manage  contaminated 
media  and  other  remedial  wastes  that 
are  mixed  together.  Additional  sampling 
and  analysis  costs  are  not  incurred  for 
volume  partitioning  under  the  no  Bright 
Line  option. 

The  media  volume  and  cost  estimates 
developed  in  Steps  1  through  4  above 
apply  to  a  sample  of  RCRA  and  CERCLA 
facilities  included  in  the  HWIR-media 
database.  The  HWIR-media  proposal,  as 
wTitten.  will  affect  additional  soil  and 
sediment  volumeb  from  other  actions, 
including  RCRA  closures.  Slate 
Superfund  sites,  and  voluntary 
cleanups.  The  baseline  rate  of 
contaminated  soil  and  sediment 
generation  for  all  potentially  affected 
actions  is  estimated  a'  8.1  million  ton-, 
annually  for  the  period  from  1996 
through  2000.  The  results  of  the  HWIR- 
media  database  analysis  for  the  sample 
of  sites  were  used  to  determine  the 
fraction  of  annual  contanrinated  soi.  and 
sediment  volumes  above  and  below  the 
Bright  Line  and  corresponding  net  cost 
impacts. 

The  methodology  used  to  estimote 
ground  water  volumes,  rests  and  cost 
savings  differs  from  the  methodoiogv  for 
rontaminated  soil  and  sediment  bei^use 
of  the  lack  of  site-specific  data  or. 
volumes  of  contaminated  ground  water 
The  ground  waier  analysis  used  data  on 


18842  Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29,  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  83  /  Monday,  April  29,  1996  .'  Proposed  Rules 


18843 


the  hazardoii.s  constituents  present  at 
actual  CERCL^  ground  water  <  leanup 
sites  (contained  in  the  HWlR-media 
database)  combined  with  randomly 
generated  ground  water  volume 
estimates  that  reflect  the  national 
distribution  of  contaminated  ground 
water  plume  volumes.  Cleanup  cost  data 
were  based  on  an  analysis  using  a 
modified  version  of  EPA's  Cost  of 
Remedial  Action  (CORA)  Model  For 
estimating  potential  ground  water 
cleanup  cost  savings  under  HWIR- 
media,  EPA  developed  a  methodology 
consisting  of  two  major  components:  (1) 
A  Monte  Carlo  simulation  that  generates 
hypothetical  sites  and  estimates  cleanup 
volumes  associated  with  different  target 
contaminant  concentrations;  and  (2)  a 
costing  component  based  on  EPA's 
CORA  Model. 

For  the  analyses  conducted  under  the 
"expanded"  options,  old  waste  is 
defined  as  waste  generated  prior  to  the 
enactment  of  RCRA.  The  nationwide 
baseline  volume  generation  of  old  waste 
under  both  RCRA  and  CERCLA  is 
estimated  at  1.8  million  tons  annually. 
This  volume  was  estimated  based  on  a 
comparison  of  the  results  of  RCRA 
Corrective  Action  RIA  analysis.  HWIR- 
database  results  for  RCRA  soil,  and 
database  results  for  old  waste  at  RCRA 
sites.  Experts  indicate  that  management 
methods  for  old  wastes  are  typically 


similar  to  those  for  contaminated  soil 
Cost  savings  from  HWIR-media. 
therefore,  are  estimated  by  applying  the 
approach  used  for  contaminated  soils. 
Only  the  expanded  options,  which 
incorporate  all  remediation  wastes  into 
the  HWIR-media  analysis,  address  old 
waste 

The  expanded  options,  which 
incorporate  all  remediation  waste,  also 
address  hazardous  debris.  EPA  gathered 
information  on  the  current  and 
projected  management  of  hazardous 
debris  from  past  regulatory  and  cost 
impact  analyses,  supplemented  by 
expert  opinion  and  best  professional 
judgment.  Total  baseline  contaminated 
debris  generation  is  estimated  at  0.36 
million  tons  annually.  The  cost  and 
economic  impact  analysis  prepared  for 
the  Phase  I  Land  Disposal  Restrictions 
(UDR)  rule  for  hazardous  debris 
provided  information  on  the  amount  of 
debris  generated  from  cleanup  activities, 
technologies  used  to  manage  the  debris, 
and  the  projected  average  cost  of 
treating  debris  under  the  baseline.  EPA 
contacted  several  industry  experts  to 
discuss  potential  management  practices 
under  HWIR-media.  The  Agency  also 
used  the  Corrective  Action  RIA  for  costs 
of  Subtitle  C  and  on-site  disposal  units, 
while  the  Subtitle  D  cost  was  derived 
from  published  sources. 


d.  Findings.  This  section  presents  the 
key  findings  of  the  "Economic 
Assessment."  The  volumes  of 
remediation  wastes  affected  and 
associated  net  cost  savings  for  the 
proposed  option  are  presented.  Findings 
for  the  primary  alternatives  are  also 
presented.  In  addition,  this  section 
briefly  summarizes  key  sensitivity 
analyses,  non-monetary  effects  [both 
positive  and  negative),  and  industry 
impacts. 

i.  Volume  Impacts  and  Cost  Savings 
Proposed  and  Expanded  Bright  Line 
Options.  Exhibit  B  identifies  the  portion 
of  remediation  waste  that  is  estimated  to 
be  above  and  below  the  Proposed  Bright 
Line  Option  (Proposed  Rule)  and  the 
Expanded  Bright  Line  Option.  Ground 
water  is  excluded  from  this  summary 
because  the  volume  of  ground  water 
treated  under  the  baseline  and  under 
HWIR-media  is  a  function  of  the 
treatment  duration  required  to  achieve 
target  constituent  concentrations. 
Therefore,  the  total  volume  of 
contaminated  ground  water  cannot  be 
simply  divided  into  volumes  above  and 
below  the  HWIR-media  Bright  Line.  The 
Agency,  however,  estimates  that  only 
about  5  percent  of  CERCLA  ground 
water  sites  contaminated  with  HWIR- 
media  constituents  have  constituent 
concentrations  that  are  all  below  the 
Bright  Line. 


Exhibit  B.— Remediation  Wastes  Above  and  Below  the  Proposed  and  Expanded  Bright  Line  Options 


[Million  tons  per  year] 

Media  type 

Baseline 

Atxjve  brighl  line 

Betow  bright  line 

Volume 

Percent 

Volume 

Percent 

Soil — CERCI_A  State  and  Voluntary                    

3.08 
4.56 
0.14 
0.32 
8.10 
0.65 
1.14 
0.36 
10.25 

123 
0.46 
0.04 
0.03 
1.76 
024 
0.42 

2.42 

40 
10 
25 
10 
22 
37 
37 

24 

1.85 
4.10 
0.10 
0.29 
6.34 
0.41 
0.72 

7.47 

60 

Soil— RCRA            

90 

Sediment— CERCLA 

Sediment — RCRA  

Proposed  Bright  Line  Optioo  

75 
90 
78 

Old  Waste — CERCLA          

63 

Old  Waste— RCRA  _ 

63 

Debris                                                                              

Expanded  Bright  Line  Option                        

76 

NOTE:  The  above  and  t)elow  txight  line  estimates  exclude  debns.  Representative  constituent  concentration  data  lor  debris  were  unavailatjie. 


The  total  annual  volume  of  soil  and 
sediment  subject  to  RCR.\  Subtitle  C 
jurisdiction  may  decline  by  up  to  78 
perr;enf  under  the  proposed  option. 
Subtitle  C  volume  under  the  proposed 
option  drops  from  the  baseline  of  8  10 
million  tons  »o  1.76  milliur,  tons 
annually  The  addition  of  old  waste  and 
debris  under  the  exptiiuied  Bright  Line 
option  increases  the  total  annual 
Subtitle  C  ba.seline  volume  to  10.25 
million  tons  annually,  an  increase  of  27 
percent.  The  total  volume  eligible  for 
exclusion  from  Subtitle  C  increases  18 


percent,  going  from  6.34  million  tons  to 
7,47  million  tons  annually. 

The  potential  reduction  in  the  volume 
of  remediation  waste  managed  under 
Subtitle  C  is  the  major  reason  for  the 
(.ost  savings  of  the  Proposed  HWIR- 
media  Rule.  Management  procedures  for 
remediation  wastes  below  the  Bright 
Line  are  substantially  less  costly  due  to 
less  stringent  requirements.  In  addition, 
treatment  requirements  for  volumes 
above  the  Bright  Line  are  modified, 
resulting  in  additional  cost  savings  The 
Economic  Assessment"  estimates  that 


about  84  percent  of  the  potential  cost 
savings  of  the  proposed  rule  are  from 
volumes  below  the  Bright  Line;  the 
remaining  savings  are  from  volumes 
above  the  Bright  Line. 

Exhibit  C  presents  point  estimates  for 
high-end  total  cost  savings  potentially 
resulting  from  the  HWIR-media 
Proposal.  These  estimates  are  presented 
by  remediation  waste  type,  for  the 
Proposed  and  the  Expanded  Bright  Line 
Options.  The  potential  high-end 
aggregate  nationwide  cost  savings  under 
the  Proposed  Bright  Line  Option  are 


estimated  at  Si. 2  billion,  annuaiiv.  This 
estimate  is  deriyed  from  an  annual 
baseline  management  cost  estimate  of 
$2.4  billion,  covering  soil,  sediment, 
and  groundwater.  Most  of  the  savings 
under  the  proposed  option,  $1 .1  billion, 
result  from  reduced  RCRA  and  CERCLA 
soil  management  costs.  The  Expanded 
Bright  Line  Option  has  a  baseline 
management  cost  estimate  of  S3. 2 


hillioj),  annually .  The  management  costs 
under  this  HWIR-media  option  are 
reduced  to  $1.6  billion,  resulting  in  net 
(.ost  savings  of  approximately  Si. 6 
billion  pur  year.  All  estimated  cost 
savings  are  net  of  implementation  costs 
for  the  affected  volumes,  as  discussed 
under  section  (4)lc)  above.  Actual 
nationwide  cost  ."^ avings  mav  be 
significantly  less  than  high -end 


estimates  presented  here.  As  noted 
earlier,  several  factors  niay  conlributf  to 
reduced  savings,  including,  the  extent  oi 
State  adoption,  the  impad  of  existing 
CAMU  rule,  and  the  extent  to  which 
remediation  decision-makers  adopt  the 
less  expensive  media  management 
technologies  avaiiatWe  under  HWIR- 
media. 


Exhibit  C— Estimated  High-End  Cost  Savings  Under  the  Proposed  and  Expanded  Bright  Line  Options 


Media  type 


Annual  total  cost 


Baseline 


H\MR-med»a 
opt.ons 


Net  annual  cost 
savings 


Million  Dollars 


Soi'— CERCLA,  State,  and  Voluntary  

Soil— RCRA 

Sediment— CERCLA  

Sediment— RCRA  

Ground  Water— CERCLA 

Ground  Water — RCRA  Corrective  Action  

Proposed  Bright  Line  Option 

Old  Waste— CERCLA 

Old  Waste— RCRA 

Debris 

ExparxJed  Bnght  Line  Option  

^  Inclusion  of  sludges  increases  this  total  to  S1 .732  million  annually. 


1.'.52 

522 

530!55%) 

670 

251 

4*9  (53%) 

47 

19 

28  (63%) 

52 

22 

30  |57%i 

223 

169 

54  (24<>o' 

281 

2-3 

68  '24%) 

2,425 

M96 

'229  (51%) 

165 

85 

80  ,40%i 

290 

149 

'41    149%) 

294 

203 

9'  (31%) 

3. '74 

^633 

3S'.54i  (49^=1 

Conditional  Exemption  and 
Expanded  Conditional  Exemption  (no 
Bright  Line)  Options.  Volume  impacts 
and  potential  net  cost  savings  under  the 
Conditional  Exemption  Options  are 
difficult  to  estimate  because  these 
options  do  not  establish  specific  Bright 
Line  levels  for  contaminant 
concentrations,  or  any  minimum 
treatment  standards,  instead,  the 
management  of  contaminated  media 
[Conditional  Exemption)  or 
contaminated  media  and  other 
remediation  wastes  (Expanded 
Conditional  Exemption)  would  be 
determined  by  individual  States  or 
oversight  agencies  based  on  site-specific 
cleanup  plans.  Because  of  the  lack  of 
cleanup  management  standards  or 
detailed  guidance,  States  or  oversight 
authorities  may  continue  to  follow 
current  standards  and  cleanup  decisions 
may  be  delayed  or  continue  to  be 
delayed.  Thus,  the  conditional 
exemption  options,  despite  increased 
flexibility,  may  actually  achieve  fewer 
cost  savings  than  the  Proposed  Bright 
Line  Option  in  the  near  term. 

Over  time,  however.  States  are  likely 
to  develop  their  own  explicit  standards 
and  guidelines  for  cleanup  decisions 
that  may  be  roughly  equivalent  to  the 
Bright  Line  scenario.  Conversations 
with  various  State  officials  have 
indicated  that  contaminated  media 
containing  concentrations  close  to  the 


proposed  Bright  Line  levels  would 
likely  be  managed  as  if  if  were  above  the 
Bright  Line.  Eventually,  therefore.  State 
standards  may  likely  be  set  similar  to 
the  proposed  Bnght  Line  levels.  This 
would  result  in  similar  cost  savings  for 
the  Conditional  Exemption  Options, 
over  the  longer  term.  The  Conditional 
Exemption  Options  do,  however,  allow 
more  management  flexibility  than  the 
Bright  Line  Options  The  Agency  is  not 
able  to  predict  how  various  factors  will 
affect  State  selection  of  cleanup 
remedies  under  the  Conditional 
Exemption  Options.  EPA.  therefore,  has 
no  basis  to  believe  that,  over  the  long 
term,  cost  savings  under  the  Conditional 
Exemption  Options  are  likely  to  be 
significantly  different  compared  to  the 
Bright  Line  Options. 

ii.  Sensitivity  analyses.  The 
"Economic  Assessment"  contains 
several  sensitivity  analyses,  including 
analyses  of  three  major  analytical 
assumptions  used  to  develop  the 
baseline: 
— all  States  quickly  adopt  and 

implement  the  HWIR-media  Proposal; 
— corrective  action  management  units 
(CAMUs)  and  temporary  units  (TUs) 
are  not  used  at  any  cleanup  sites;  and 
— cleanup  waste  containing  only  a 
hazardous  characteristic,  in  addition 
to  media  contaminated  with  listed 
hazardous  wastes,  are  affected  bv 
HWIR-media. 


The  Agency  has  also  developed  a 
table  designed  to  illustrate  the 
distinctions  between  the  baseline  and 
(  orresponding  management  costs  and 
cost  savings  under  alternative  policy 
options  and  implementation  scenarios. 
This  table  is  presented  under  "Other 
Sensitivity  Analyses"  at  the  end  of  ttiis 
section. 

State  adoption.  The  options  analyses 
presented  above  assume  all  States 
adopt,  receive  EPA  authorization,  and 
implement  HWIR-media  upon 
promulgation  of  the  Final  Rule  This. 
scenario  may  not  be  completely 
realistic.  Some  Slates  may  not  develop 
HWIR-media  programs  Furfhermo.-e. 
programs  that  are  developed  are  not 
likely  to  become  effective  immediately 
after  the  final  rule  is  promulgated. 
These  State  programs  will  likely  receive 
EPA  authorization  over  a  few  years.  In 
addition.  States  that  do  not  adopt 
HWIR-media  may  influence  program 
development  and  cleanup  decisions  in 
other  States  because  of  such  factors  as 
industry  pressures,  local  or  regional 
environmental  issues,  or  public 
concerns  and  perceptions 

California,  Illinois.  New  Jersey.  New- 
York,  and  Pennsylvania  are  the  maior 
generators  of  contaminated  media  in  the 
United  States.  These  States,  combined, 
generate  roughly  35  percent  of  the  total 
annual  volume  of  contaminated  media 
managed  ex-situ  in  the  nation.  These 
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States  may  be  more  likelv  to  develop 
HVVIR-media  programs  than  other  States 
for  several  reasons.  For  example, 
generators  located  in  these  States  may 
be  large  potential  beneficiaries  from  the 
nile.  In  addition,  these  States  are  likely 
to  have  larger  and  better  developed 
cleanup  programs  and  resources, 
allowing  for  protective  site-specific 
cleanup  decisions,  and  oversight.  If  only 
these  Slates  adopt  HVVIR-media,  total 
annual  cost  savings  may  be  reduced  by 
approximately  60  to  70  percent.  This 
assumes  the  remediation  waste  types 
and  contaminants  in  these  States  are 
representative  of  the  national  total. 

Another  method  for  estimating  the 
potential  impacts  of  State  adoption  is  a 
phased-in  approach.  Previous  Agency- 
State  interaction  experience  under 
RCRA  indicates  roughly  33  percent  of 
the  impacts  of  HWIR-media  may  begin 
accruing  within  one  year  after 
promulgation,  67  percent  after  two 
years,  and  100  percent  after  three  years. 
Total  cost  savings  under  HWIR-media 
may  correspond  to  such  a  phased-in 
scenario. 

Corrective  Action  Management  Units 
(CAXfUs).  On  February  16.  1993.  the 
Agency  published  final  regulations  for 
corrective  action  management  units 
(CAMUs)  and  temporary  units  (TUs). 
Under  this  action,  placement  of 
remediation  wastes  in  an  approved 
CAMU  would  not  trigger  land  disposal 
restriction  (LDR)  requirements  or 
minimum  technology  requirements 
(MTRs).  Critics  of  this  action  brought 
suit  against  the  Agency,  challenging 
both  the  legal  and  policy  basis  for  the 
CAMU  Rule.  The  Agency  has  agreed  to 
reexamine  the  CAMU  regulations  in  the 
context  of  HWIR-media.  Because  of  the 
litigation,  the  resulting  limited  use  of 
CAMUs  and  the  likely  CAMU  phase- 
out,  the  HWIR-media  analysis  assumed 
that  CAMUs  do  not.  and  have  never 
existed.  Some  CAMUs,  however, 
currently  exist  and  are  grandfathered 
into  the  HWIR-media  proposal.  The 
Agency  has  conducted  a  sensitivity 
analysis,  assuming  the  final  "expanded" 
CAMU  is  effective  in  the  baseline,  in  an 
effort  to  analyze  the  potential  maximum 
impact  of  the  CAMU  provision. 

There  are  some  differences  in  the 
types  of  benefits  achieved  by  CAMU 
and  HWIR-media  rules.  This  analysis 
assumes  that  the  two  rules  achieve 
similar  benefits  for  contaminated  soils 
and  sediments.  The  Av^encv's  analysis  in 
support  of  the  final  expanded  CAMU 
Rule  (Regulatory  Iinpad  Afwilysis  of 
the  Final  Rulemaking  on  Corrective 
Action  Management  Units  and 
Temporary  L'nits."  Offi(  e  of  Solid 
Waste.  U.S  EPA,  January  11,  1993) 
estimated  that  the  rule  would  reduce  the 


volume  of  contaminated  soil  and 
sediment  subject  to  LDR  standards  by  57 
percent  for  CERCLA  volumes  and  72 
percent  for  RCRA  volumes.  Based  on 
these  percentages,  the  Agency  estimates 
that  potential  soil  and  sediment  cost 
savings  HWIR-media  would  decline  by 
approximately  $640  million  or  52 
percent  if  the  final  "expanded"  CAMU 
rule  was  fully  effective. 

Listed  versus  characteristic 
contaminated  media.  The  proposed  rule 
does  not  distinguish  between  media 
contaminated  with  listed  hazardous 
wastes,  and  media  that  must  be 
managed  as  hazardous  waste  because  it 
exhibits  a  characteristic.  In  both  cases, 
the  concentration  levels  of  individual 
hazardous  constituents  in  the  media 
determine  how  the  media  will  be 
regulated  under  HWIR-media.  Early 
HWIR-media  discussions  focused  only 
on  media  contaminated  with  listed 
hazardous  waste.  A  sensitivity  analysis 
was  conducted  for  CERCLA  and  RCRA 
contaminated  soil  volumes.  This 
analysis  indicates  the  potential  net 
savings  from  the  Proposed  Bright  Mne 
Option  may  be  reduced  by  up  to  10 
percent  if  characteristic  only  media 
volumes  were  removed  from  HWIR- 
media  consideration. 

Other  sensitivity  analyses.  Previous 
sensitivity  analyses  independently 
examined  potential  impacts  on  cost 
savings  associated  with  limited  state 
adoption,  fully  effective  expanded 
CAMU,  and  characteristic  contaminated 
media.  This  discussion  compares  the 
effects  of  limited  state  adoption,  CAMU 
impacts  under  alternative 
implementation  scenarios,  and  extends 
the  analysis  to  the  expanded  Bright  Line 
and  no  Bright  Line  (Unitary  Approach) 
option.  The  purpose  of  this  discussion 
is  to  present  a  direct  comparison  of 
impacts  potentially  associated  with 
alternative  policy  options  and 
implementation  scenarios  relevant  to 
CAMU  and  HWIR-media. 

The  HWIR-media  analysis  is  difficult 
to  compare  to  the  CAMU  cost  savings 
analysis.  There  is  wide  variation  in 
assumptions  related  to  baseline 
treatments,  affected  facilities, 
remediation  waste  types  and  volumes, 
and  the  projected  remediation  time 
frame  for  each  analysis.  The 
relationship  between  CAMU  and 
alternative  HWIR-media  options 
presented  in  this  section  should  be 
considered  for  general  comparative 
purposes  only. 

Limited  implementation  of  HWIR- 
media.  as  defined  in  this  analysis, 
assun;L's  HWIR-media  adoption  by  the 
fiv(;  states  listed  above.  Limited 
implementation  of  CAMUs  implies  that 
only  grand  fathered  CAMUs  will 


operate.  Aggressive  implementation 
assumes  100  i>ercent  state  adoption  of 
HWIR-media  and  the  final  "expanded" 
CAMU  rule.  Total  annual  baseline 
management  costs  for  HWIR-media 
affected  remediation  wastes,  assuming 
full  LDR  compliance,  are  estimated  at 
$3.52  billion  (Exhibit  D).  This  estimate 
covers  RCRA  and  CERCLA  soils  and 
sediments,  groundwater,  old  waste, 
debris,  and  sludges.  Aggressive 
implementation  of  the  expanded  CAMU 
rule,  covering  all  remediated  waste 
except  groundwater,  would  reduce  this 
estimate  to  $2.67  billion,  resulting  in 
annual  cost  savings  of  approximately 
$0.84  billion.  These  savings  were 
estimated  to  range  from  $1.20  to  $2.00 
billion  in  the  January  11, 1993 
Regulatory  Impact  Analysis  for  CAMU. 
A  significant  reduction  in  the  level  of 
incineration  applied  in  the  baseline 
accounts  for  the  majority  of  this 
difference.  Furthermore,  CAMU 
assumed  accelerated  clean-up 
(remediation)  levels  in  the  years 
immediately  following  rule 
promulgation.  Data  available  to  the 
Agency  since  completion  of  the  CAMU 
analysis  in  1993  have  proven  both  of 
these  factors  to  be  significantly 
overestimated.  Cost  savings  attributable 
to  only  the  current  in-place  (grand 
fathered)  CAMUs  are  estimated  at  $0.04 
billion  annually. 

The  HWIR-media  proposal  and 
options  reflect  annual  aggregate  cost 
savings  above  and  beyond  the  revised 
estimate  for  expanded  CAMU. 
Aggressive  implementation  of  the 
HWIR-media  proposal,  without  CAMU 
consideration,  is  estimated  to  result  in 
high-end  cost  savings  of  $1.23  billion 
b>eyond  the  baseline  for  soils,  sediments, 
and  groundwater.  These  savings  are 
reduced  to  approximately  $0.43  billion 
under  the  limited  implementation 
scenario.  Annual  cost  savings  with  the 
inclusion  of  old  waste,  debris,  and 
sludges  under  the  Expanded  Bright  Line 
and  Unitary  options  may  range 
anywhere  from  $0.61  to  $2.07  billion, 
depending  upon  the  option  and  extent 
of  state  adoption. 

The  Agency  also  examined  the 
potential  aggregate  cost  savings 
assuming  both  promulgation  of  HWIR- 
media,  and  retaining  the  expanded 
CAMU  rule.  Annual  cost  savings 
assuming  full  state  adoption  increase  by 
approximately  $0.59  billion  beyond  the 
HWIR-media  proposal  without  CAMU. 
These  incremental  savings  are  derived 
from  the  inclusion  of  additional 
facilities  previously  unaffected  by 
CAMU,  plus  an  expanded  media  scope 
covering  soils,  sediments,  and 
groundwater.  With  limited  state 
adoption  of  HVVIR-media,  savings 
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increase  by  about  $0.04  billion 
annually,  derived  only  from 
groundwater.  While  not  presented  in 
Exhibit  D,  full  implementation  of  the 
HWIR-media  Unitary  Approach  option 
was  found  to  nr'>\nde  no  incremental 
savings  beyond  the  expanded  CAMU 
rule.  The  extent  of  implementation  of 


both  CAMU  and  HWIR-media  has  a 
significant  impact  on  incremental  and 
aggregate  cost  savings.  Aggressive 
implementation  of  the  HWIR-media 
proposal,  combined  with  the  final 
"expanded"  CAMU,  results  in  aggregate 
annual  cost  savings  of  $1.44  billion,  or 
approximately  17  percent  beyond  the 


HWIR-media  only  scenario.  Aggregate 
savings,  while  significantly  lower 
overall,  increase  from  $0.43  to  $0.88 
billion  when  the  HWIR-media  limited 
implementation  scenario  is  combined 
with  the  final  "expanded"  CAMU. 


Exhibit  D.— Estimated  Remediation  Waste  Management  Costs  Under  Alternative  Policy  Options  and 

Implementation  Scenarios 


Remediation  waste  tjaseline  and  policy  option 


Imptementation  Scenario 


Aggressive  Implementation  '•    Limited  Imptementation 


Remedi- 
ation waste 

manage- 
ment costs 


Cost 
savings 


Remedi- 
ation waste 

manage- 
ment costs 


Cost 
savings 


Billion  Dollars  Per  Ymt 


Baseline"'  management  costs:  (no  CAMU,  no  HWIR-media.  all  remediation  waste)  .... 
Policy  option  and  impact  from  kjasellne:  Corrective  Action  Management  Units  (CAMU) 

HWIR-media  txight-line  Proposal:  (no  CAMU  consideration) 

Aggregate  Cost  Savings:  HWIR-Media  Bright-Line  proposal  with  expanded  CAMU 

HWIR-media  exparxJed  txight-line  option:  (no  CAMU  consideration)  

HWIR-media  expanded  no  Ixight-line  option  (unitary'  approach):  (no  CAMU  consider- 
ation)   


3.52 
2.67 
229 
2.08 
1.79 

1.45 


"0.84 
1.23 
1.44 
1.73 

2.07 


3.52 
3.48 
3.09 
2.63 

2.91 

2.79 


0.04 
0.43 
0.88 

0.61 

0.73 


r„^I^  baseline  includes  CERCLA  cleanup  volumes  managed  under  the  Area  of  Contamination  (AOC)  concept.  Cun^ent  AOC  manaqement  of 
RCRA  volumes  is  t>elieved  to  be  negligibte  and  is  not  included  In  this  t>aseline. 

37  Updated  data  leading  to  significant  revisions  in  baseline  treatment  methods,  costs,  volumes  affected,  and  remedation  schedule  have  ted  the 
Agency  to  adjust  this  figure  from  earlier  estimates. 


iii.  Nonmonetary  positive  and 
negative  effects.  Currently,  cleanup 
activities  generating  contaminated 
media  containing  a  listed  hazardous 
waste  or  exhibiting  a  hazardous 
characteristic  are  subject  to  the  LDRs 
and  MTRs  when  they  involve  placement 
of  waste  upon  the  land.  When  LDRs  are 
triggered,  contaminated  media  are 
subject  to  stringent  and  often  costly 
treatment  standards.  Cleanup  decision- 
makers, therefore,  often  prefer  remedies 
that  leave  contaminated  media  in  place 
in  an  effort  to  avoid  triggering  the  LDRs. 
When  MTRs  are  triggered  by  the 


creation,  expansion,  or  replacement  of 
landfills  and  surface  impoundments 
managing  hazardous  waste, 
contaminated  media  are  subject  to 
technical  standards  for  liner,  cover,  and 
leachate  collection  systems.  Thus, 
cleanup  decision-makers  have,  in  the 
past,  avoided  consolidating  or  otherwise 
moving  contaminated  media  during 
cleanup  to  bypass  the  MTRs. 

When  the  costs  resulting  from  LDRs 
and  MTR  are  incorporated  into  a 
cleanup  decision  many  cleanups 
become  economically  infeasible.  The 
Agency  believes,  however,  that  with  the 


increased  flexibility  and  corresponding 
cost  savings  under  the  HWIR-media 
Proposed  Rule,  facility  and  site 
managers  will  conduct  more  cleanups 
than  are  currently  being  performed. 
Several  factors  would  provide 
incentives  to  perform  cleanups  if 
excessive  LDR  and  MTR  costs  were  not 
incurred.  For  example,  cleaning  up  a 
site  reduces  future  potential  liability, 
increases  the  salability  of  the  land,  and 
may  generate  public  good  will.  Exhibit 
E  summarizes  the  anticipated  changes 
in  management  methods  under  HWIR- 
media.  « 


Exhibit  E.— Anticipated  Incentives  Created  by  HWIR-media 


Baseline  management  plans 


No  excavation  or  treatment  (e.g., 
containment). 


Mar^ge  in-situ  . 
Manage  ex-situ 


HWIR-media 

irKentives  for 

non-hazardous  media 


Manage  in-situ  or  ex-situ 


Manage  ex-situ  

None;   would  still  choose  ex-'situ 
treatment. 


Reason  for  change  or  no  change 


LDRs  either  would  not  apply  or  would  be  more  flexible  and  therefore 
a  tess  costty  ex-situ  method  may  be  chosen  Could  also  encourage 
in-situ  or  on-site  ex-situ  management  because  HWiR-media  lets  a 
fadlrty  operate  urxler  a  Remediation  Management  Plar;  instead  o*  a 
nrwre  costty  Part  8  permit  for  irvsrtu  or  ex-situ  treatment 
LDRs  either  would  not  apply  or  would  tie  more  flexitJte  and  therefore 
•   a  less  costty  (non-LDR)  ex-situ  method  may  tie  cfx)sen 
Previously  preferred  ex-situ  to  in-situ  or  no  treatment:  ability  to  selecx 
a  less  costly  ex-situ  mettxxl  under  HWlR-meda  will  not  cause  shift 
from  ex-situ  management.  May.  however,  choose  a  tess  expensive 
ex-situ  mettxxj. 


.  V 


18846 


Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29.  1996  /  Proposed  R\iles 


Although  HWIR-niedi.i  will  reduce 
the  stringency  of  regulation  for  some 
media  currently  managed  as  hazardous 
waste.  EP.A  does  not  exptH:t  anv  of  the 
options  to  significantly  increase  risks  to 
human  health  and  the  environment  for 
two  reasons.  First,  there  is  a  built-in 
process  to  minimize  these  risks  under 
the  HWIR-media  proposal,  namely  State 
or  EP.^  oversight  of  cleanups  through 
Remediation  Management  Plan  review, 
approval,  and  oversight.  Second,  under 
all  of  the  options  considered,  active 
management  of  contaminated  media  is 
likely  to  eliminate  possible  exposure 
pathways.  Thus,  the  Agency  believes 
that  the  potential  for  negative  benefits, 
that  is,  potential  increases  in  risk,  is 
negligible.  Thus.  EPA's  selection  of  a 
regulatory  option  is  driven  primarily  by 
balancing  option  protectiveness. 
improved  long-term  effectiveness  of 
cleanups,  implementation  issues,  and 
overall  cost  savings. 

jv.  Indu^tr:  imparts.  The  et:onomic 
impacts  of  HWIK-niedia  will  bt; 
distributed  across  industries  that 
generate  contaminated  media  and  other 
remediation  waste,  as  well  as  the 
environmental  services  industry  which 
helps  manage  such  contamination.  All 
regulatory  options  will  result  in  cost 
savings  for  generating  industries  and 
revenue  losses,  to  some  e.xtent,  for  the 
commercial  environmental  services 
industry 

Pi'troleum  and  coal  products  iSlC  29), 
chemicals  and  allied  products  (SIC  23). 
and  fabricated  metals  products  (SIC  34), 
are  the  ma)or  ii.dustries  generating 
contaminated  media  that  will  be 
affected  bv  HWIR-media.  Firms  in  these 
industries  will  be  the  main  benifificiarit^s 
of  cost  savings  from  changes  iti  cleanup 
practices.  Total  potential  cost  savings  by 
industry,  however,  are  estimated  to 
represent  less  than  0  1  percent  r)f  t>ar:h 
industrv's  aggregate  annual  revenues. 
Firm  level  impacts  within  att^'cted 
industries  are  likely  'o  be  more  diverse, 
depending  upon  the  nature  and  extent 
of  individual  facility/firm  cleanup 
responsibilities.  Potential  remedial 
action  cost  savings  for  an  affected 
"typical  firm"  in  the  chemicals  or 
fabricated  metals  industry  are  estimated 
to  represent  less  than  2.0  percent  of 
annual  revenues. 

The  initial  HWIR-media  cost  savings 
associated  with  a  particular  cleanup  or 
set  of  cleaiiups  could  range  from  a  one- 
time event  (for  firms  with  a  single  unit), 
to  a  continuous  stream  over  the  next  15 
to  20  years  for  firms  with  multiple 
units/sites.  These  cost  savings  may  help 
stimulate  productive  efficiencies,  both 
on  a  micro-  and  macroeconomic  level, 
depending  upon  how  the  cost  savings 
are  managed.  Investment  of  the  savings 


in  the  form  of  increased  capital  reserves, 
new  capital  purchases,  or  increased 
research  and  development  may  have 
long-term  positive  economic  impacts  on 
affected  firms,  and  the  general  economy 
Furthermore,  much  of  the  cost  of  most 
cleanup  activities  often  falls  on 
insurance  companies.  A  reduction  in 
projected  remedial  action  costs  as  a 
result  of  HWIR-media  may  stimulate 
competitive  insurance  companies  to 
lower  premiums  in  an  effort  to  expand 
market  share. 

Unlike  in  the  case  of  generators,  the 
effect  of  any  cost  savings  associated 
with  this  rule  will  be  to  reduce  the 
revenue  stream  to  firms  in  the 
commercial  environmental  services 
industry.  These  fimis  work  for  a  variety 
of  generators  who  schedule  cleanups  at 
different  times  in  the  future.  HWIR- 
media  will  not.  however,  have  a 
uniform  impact  on  the  entire  industry. 
Instead,  the  impacts  will  vary  across 
three  distinct  industry  segments:  (1)  the 
solid  waste  management  industry 
segment,  which  provides  transportation 
and  disposal  services  for  non-hazardous 
waste  and  contaminated  media,  (2)  the 
hazardous  waste  management  industry 
segment,  which  provides  transportation 
and  disposal  services  for  hazardous 
wasie  and  contaminated  media,  and.  (3) 
the  cleanup  services  industry  segment, 
which  provides  engineering  and 
technical  advice  for  management  of 
haz.irdous  wastes. 

The  demand  for  the  services  of  the 
solid  waste  management  industry 
segment  will  increase  under  HWIR- 
media  as  more  remediation  wastes  are 
disposed  of  in  Subtitle  D  landfills.  In 
contrast,  the  hazardous  waste 
management  industry  segment  could 
fai:e  a  reduction  in  their  revenue 
streams  as  smaller  volumes  are  likely  to 
be  managed  at  commercial  Subtitle  C 
facilities.  In  addition,  volumes  that 
continue  to  be  managed  at  such 
facilities  may  require  less  extensive 
treatment.  The  cleanup  services 
industry  segment  is  likely  to  incur 
reductions  in  their  revenue  streams 
under  HWIR-media  because  over  95 
perceTit  of  hazardous  wastes  and  media 
are  managed  on-site.  This  implies  that  a 
large  portion  of  projected  cost  savings  to 
generators  mav  translate  into  reduced 
revenues  for  this  industry. 

These  industry  segments  are  not 
mutually  exclusive.  Many  of  the  larger 
firms  in  the  environmental  services 
industry  operate  in  more  than  one 
segment  of  the  industry.  In  addition,  the 
analysis  does  not  consider  the  impact  of 
HWIR-media  in  increasing  the  speed  of 
cleanup  and  stimulating  new  cleanups, 
which  will  offset  revenue  losses. 


A  decrease  in  demand  for  the  services 
of  the  environmental  services  industry 
under  HWIR-media  will  lower  prices  in 
the  short-run  as  firms  compete  for  the 
lower  demand.  At  a  lower  price, 
however,  services  may  be  offered  at  a 
loss.  Consequently,  environmental  '^ 

services  firms  may  exit  the  industry, 
consolidate,  or  decrease  in  size,  and  the 
supply  of  services  may  decline,  until  a 
new  long-run  equilibrium  is  reached. 

5.  Regulatory  Issues  , 

Regulatory  issues  most  pertinent  to 
this  proposed  action  include 
environmental  justice  and  Federal 
unfunded  mandates.  Both  of  these 
issues  are  discussed  below. 

a.  Environmental  fustici^.  Under 
Executive  Order  12R98,  'Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations."  as  well  as 
through  EPA's  April  1995, 
"Environmental  Justice  Strategy. 
OSWER  Environmental  Justice  Task 
Force  Action  Agenda  Report."  and 
National  Environmental  Justice 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  To 
address  this  goal,  EPA  examined  the 
impacts  of  HWIR-media  on  low-income 
populations  and  minority  populations, 
EPA  concluded  that  HWIR-media  will 
advance  environmental  justice,  as 
follows; 

— By  encouraging  the  use  of  innovative 
treatment  techniques.  HWIR-media 
will  reduce  the  number  of  hazardous 
waste  incinerators  that  need  to  be 
located  throughout  the  nation.  This, 
in  turn,  will  reduce  the  likelihood  of 
an  incinerator  being  sited  in  a  low- 
income  or  minority  community, 
thereby  avoiding  the  negative  public 
perceptions  associated  with 
incinerators. 
—HWIR  media  will  assist  in  expediting 
site  cleanups  across  the  nation,  by 
reducing  the  need  for  time-consuming 
permitting  of  on-site  cleanup 
activities,  increasing  the  flexibility  of 
decision-makers  to  respond  to  site- 
specific  conditions,  and  lessening 
administrative  and  regulatory 
complications  and  delays.  This  maV 
free  Superfund  and  other  remediation 
resources  to  address  additional  sites. 
By  encouraging  excavation  of 
contaminated  media,  the  HWIR-media 
proposal  will  expedite  the  restoration 
of  sites  and  lead  to  their  beneficial 
use.  which  may  result  in  new  jobs  and 
increased  economic  activity  in  low- 
income  or  minority  communities. 
This  economic  activity  could  take  the 
form  of  increased  employment  of 
local  community  members  at  the 
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cleanup  sites;  the  sale  and 
redevelopment  of  sites  for  new 
economic  activities;  and  new  # 

beneficial  uses  for  remediated 
properties,  such  as  parks, 
transportation  facilities,  and  even 
hospitals. 
— HWIR-media's  public  participation 
provisions  will  enable  local  residents 
and  other  members  of  the  public  to 
participate  in  the  development  and 
approval  of  Remediation  Management 
Plans. 

The  Agency  believed  that  the 
oversight  restrictions  required  under  the 
HWIR-media  proposal  will  ensure  that 
increased  human  health  risks  to  local 
communities  are  highly  unlikely. 

b.  Unfunded  mandates.  The  Agency 
also  evaluated  the  proposed  HWIR- 
media  rule  for  compliance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995.  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate 
or  to  the  private  sector,  of  $100  million 
or  more  in  one  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory'  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory- 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  because  the  UMRA 
generally  excludes  from  the  definition 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  participation  in  a 
voluntary  Federal  program.  Rather,  State 
and  tribal  organizations  are  under  no 
obligation  to  participate  in  the  Part  269 
program.  In  addition,  promulgation  of 
the  HWIR-media  rule,  because  ii  is 
considered  generally  less  stringent  than 
current  requirements,  is  not  expected  to 
resuh  in  mandated  costs  estimated  at 
$100  million  or  more  to  any  State,  local, 
or  tribal  governments,  in  any  one  year. 
Thus,  today's  proposal  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  Finally,  EPA  has 
determined  that  the  proposed  HWIR- 
media  rule  contains  no  regulatory 
re'luirements  that  might  significantly  or 
uniquely  affect  small  governments 
Specifically,  the  program  is  generally 
less  stringent  than  the  existing  program 
and  makes  no  distinctions  between 
small  goveriunents  and  any  potentially 
regulated  party. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  assess 
whether  proposed  regulations  will  have 
a  significant  economic  impact  on  a 
substantia!  number  of  small  entities. 
EPA's  "Guidelines  for  Implementing  the 
Regulatory  Flexibility  Act"  (May  1992), 
have  determined  that  a  Regulatory 
Flexibility  Analysis  (RFA)  is  required 
for  all  rulemakings,  unless  no  impact  is 
expected  on  any  small  entity.  These 
guidelines  further  require  the  Agency  to 
develop  and  consider  alternatives  that 
mitigate  the  impact  of  the  rule  on  small 
entities.  Furthermore,  the  Agency 
reserves  the  flexibility  to  tailor  the  level 
of  effort  devoted  to  an  RFA  based  on  the 
severity  of  a  rule's  anticipated  impacts 
on  small  entities. 

The  Agency  has  determined  that 
today's  proposed  rule  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
HWIR-media  confers  remediation  waste 
management  cost  savings  on  the 
regulated  community  while  imposing 
implementation  costs  in  cases  where 
firms  voluntarily  seek  cost  savings. 
Therefore,  in  cases  where  remediation 
wastes  are  managed  in  the  same  manner 
under  any  option  as  under  the  baseline, 
no  additional  costs  will  be  incurred 
under  HWIR-media,  If  a  different 
management  method  is  used,  a 
generator  may  have  to  incur  additional 


implementation  costs  to  obtain 
management  cost  savings.  An 
economically  rational  generator, 
however,  will  change  the  management 
method  and  incur  these  additional 
implementation  costs  only  if  it  is 
confident  of  obtaining  net  benefits,  such 
as  savings  on  remediation  waste 
management. 

In  summary,  the  rule  will  confer  net 
benefits  in  situations  where  the 
generator  changes  the  management 
method  under  HWIR-media  or  impose 
zero  net  costs  in  situations  where  the 
generator  uses  baseline  management 
methods.  Because  HWIR-media  is  not 
expected  to  impose  net  costs  on  any 
small  entities,  the  Agency  has  not 
considered  options  to  mitigate  the 
impacts  of  the  proposed  rule  on  such 
entities.  A  full  discussion  of  HWIR- 
media  in  the  context  of  small  entities  is 
presented  in  Chapter  6  of  the 
"Economic  Assessment." 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1775.01)  and  a  copy  rnay  be 
obtained  from  Sandy  Farmer.  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  Street,  S.W.,  Washington, 
D.C.  20460  or  by  calling  (202)  260-2740 
This  Information  Collection  Request  is 
titled  "Hazardous  Waste  Identification 
Rule  for  Contaminated  Media"  (or 
"HWIR-media"). 

The  Agency  has  estimated  the  burden 
associated  with  complying  with  the 
requirements  of  this  proposed  rule. 
Included  in  that  burden  are  estimates 
for  industry  respondents  for  complying 
with  the  specific  requirements  tor: 
reading  the  regulations;  media  treatment 
variances:  review  of  treatment  results; 
content  of  RMPs:  treatability  studies; 
approval  of  RMPs:  and  expiration, 
termination  and  revocation  of  RMPs. 
For  State  respondents,  the  burden  was 
estimated  for  interstate  movement  of 
contaminated  media;  and  procedures  for 
authorization  of  State  hazardous  waste 
programs. 

Tne  .Agency  has  determined  that  this 
collection  of  information  is  necessary  to 
determine  compliance  with  the 
requirements  of  this  proposal.  In 
addition,  the  Agency  will  use  the  data 
collected  tc  determine  if  Federal 
treatment  standards  are  appropriate  and 
whether  they  should  be  revised  in  the 
future.  Responses  to  the  collection  of 
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information  will  bo  requirod  to  obtain  or 
retain  a  benofit.  For  industry 
respondents,  that  brnefit  would  be  the 
more  flexible  requirements  fur 
management  of  hazardous  contaminated 
media  proposed  in  this  proposal, 
instead  of  having  to  comply  with  the  , 
current  Subtitle  C  standards.  For  State 
respondents,  adoption  of  this  reg'.dation 
is  optional,  and  the  benefit  would  be  for 
receiving  authorization  for  this 
regulation.  Section  3007(b)  of  RCRA  and 
40  CFR  Part  2,_Subpart  B,  which  define 
EPA'sgeneral  policy  on  the  public 
disclosure  of  information,  contain 
provisions  for  confidentiality.  EPA  has 
tried  to  minimize  the  burden  of  this 
collection  of  information  on 
respondents. 

The  universe  of  respondents  is 
expected  to  be  sites  conducting  cleanup 
under:  RCRA  corrective  action  and 
closure;  State  and  Federal  CERCLA  (or 
CERCLA-like)  removal  and  remedial 
actions;  and  State  voluntary  cleanup 
programs  which  involve  approval  of 
RMPs.  EPA  estimates  that  the  industry 
sites  most  likely  to  be  affected  by  these 
requirements  will  be  associated  with  the 
following  SIC  codes:  28  (Chemical  and 
Allied  Products);  2911  (Petroleum 
Refining);  34  (Fabricated  Metal 
Products);  and  3568  (Power 
Transmission  Equipment). 

EPA  estimates  that  the  annual 
respondent  burden  hours  will  be:  for 
industrv  259,165;  for  States  3,058;  for  a 
total  of  262,223  The  annual  costs  will 
be:  for  industrv  S63. 66 1.186;  for  States 
588,387;  for  a  total  of  563.749,573.  The 
average  per  response  for  industry 
respondents  would  be  121.2  hours,  and 
the  average  per  response  for  state 
respondents  would  be  174  3  hours.  The 
frequency  of  response  w  ould  be  once. 
The  number  of  industry  respondents 
would  be  2,139  per  year,  and  State 
respondents  would  be  16  per  year. 

EPA  estimates  total  capital  and  start- 
up annualized  over  expected  useful  life 
to  be:  for  industrv  50.00;  for  states 
50.00;  total  operation  and  maintenance 
to  be:  for  industry  S8  00;  for  States 
58.00,  and  purchases  of  services  to  be: 
for  industr>  561,497,  for  States  50.00. 

Burden  means  the  tot<d  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retam,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includeb  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  svstems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  infomi<ition,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  coiiiplv  with  any 
previously  applicable  instructions  and 


requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 

15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  "ICR  for  HWIR-media"  to  the 
Director.  OPPE  Regulatory-  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2137);  401  M  St.,  S.W., 
Washington,  DC.  20460;  and  to  the 
Office  of  Information  and  Regulatory- 
Affairs;  Office  of  Management  and 
Budget;  725  17th  Street.  N.VV., 
Washington,  D.C.  20503;  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  No.  1 775.01  in  any 
correspondence. 

Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  April  29,  1996.  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  May  29,  1996.  The  final  rule  will 
respond  to  any  OMB  or  public 
cuiiuuealb  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects 

4U  CFR  Part  260 

Hazardous  Waste. 
40  CFR  Pun  261 

Hazardous  Waste. 
40  CFR  Part  264 

Hazardous  Waste. 

40  CFR  Part  269 

.Administrative  practice  and 
procedures.  Hazardous  Waste,  reporting 
and  record  keeping  requirements. 

41)  CFR  Part  271 

.Administrative  practice  and 
[^.rocedure  and  Intergovernmental 
relations. 

.\ulhority:  These  r'Jguiations  are  proposed 
undor  the  authority  of  suctions  2002(a)  3001, 
1004,  3005,  3006.  and  3007  of  the  Solid 
\V,i.ii^'  Disposal  .^ct  of  1970.  as  amended  by 
thf  K('Source  Conservation  and  Recoven,-  Act 
ot  19:6  iRCRAl.  as  nmonded  hv  the 
Hazardous  and  Solid  Waste  Amendments  of 


1984  IHSVVAl.  42  U.S.C.  6912(a),  6921.  6924, 

6926,  and  6927. 

Dated:  April  12,  1996. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Parts  260.  261.  262. 
264.  268.  270  and  271  are  proposed  to 
be  amended,  and  Part  269  is  proposed 
to  be. added  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

Subpart  A— General 

1.  The  authority  citation  for  part  260 
continue  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921- 

6927.  6930.  6934,  6935,  6937.  6937,  6938, 
6939,  and  6974. 

la.  Section  260.1  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  (b)(1).  (b)(2).  (b)(3)  and  (b)(4)  to 
read  as  follows: 

§  260.1    Purpose,  scope,  and  applicability. 

(a)  This  part  prtvvides  definitions  of 
terms,  general  standards,  and  overview 
information  applicable  to  Parts  260 
through  269  of  this  chapter. 

(b)  In  this  part; 

(1)  Section  260.2  sets  forth  the  rules 
that  EPA  will  use  in  making  information 
it  receives  available  to  the  public  and 
sets  forth  the  requirements  that 
generators,  transporters,  or  owners  or 
operators  of  treatment,  storage,  or 
disposal  facilities  must  follow  to  assert 
claims  of  business  confidentiality  with 
respect  to  information  that  is  submitted 
to  EPA  under  Parts  260  through  269  of 
this  chapter. 

(2)  Section  260.3  establishes  rules  of 
grammatical  construction  for  Pcirts  260 
through  269  of  this  chapter. 

(3)  Section  260.10  defines  the  terms 
which  are  used  in  Parts  260  through  269 
of  this  chapter. 

(4)  Section  260,20  establishes 
procedures  for  petitioning  EPA  to 
amend,  modify,  or  revoke  any  provision 
of  parts  260  through  269  of  this  chapter 
and  establishes  procedures  governing 
EPA's  action  on  such  petitions. 

•         •         «         »         • 

2.  Section  260.2  is  amended  by 
revising  paragraph  (a)  and  the  first 
.sentence  of  paragraph  (b)  to  read  as 
follows: 

§  260.2    Availability  of  information; 
confidentiality  of  information. 

(a)  Any  information  provided  to  EPA 
under  Parts  260  through  269  of  this 
chapter  will  be  made  available  to  the 
public  to' the  extent  and  in  the  manner 
authorized  by  the  Freedom  of 


Information  .\ct,  5  U.S.C.  section  552, 
section  3G07fb)  of  RCRA  and  EPA 
regulations  implementing  the  Freedom 
of  Information  Act  and  seciion  3007(b), 
part  2  of  this  chapter,  as  applicable. 

(b)  Any  person  who  submits 
information  to  EPA  in  accordance  with 
parts  260  through  269  of  this  chapter 
may  assert  a  claim  of  business 
confidentiality  covering  part  or  all  of 
that  information  by  following  the 
procedures  set  forth  in  §  2, 203(b)  of  this 
chapter.  *  *  * 

3.  Section  260.3  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  260.3    Use  of  numt>er  and  gender. 

As  used  in  parts  260  through  269  of 
this  chapter: 


Subpart  B — Definitions 

4.  Section  260.10  is  amended  by 
revising  the  first  sentence,  by  removing 
the  second  sentence,  and  by  adding 
paragraph  (3)  to  the  definition  for 
"facility"  and  adding  the  definition  for 
"remediation  pile"  to  read  as  follows: 

§260.10    Definitions. 

When  used  in  Parts  260  through  273 
of  this  chapter,  the  following  terms  have 
the  meanings  given  below: 


Facility  *  *  * 

***** 

(3)  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  definition,  a  media 
remediation  site,  as  defined  in  §269.3. 
does  not  constitute  a  facility  for  the 
purposes  of  §  264.101. 
***** 

Remediation  Pile  means  a  pile  that  is 
used  only  for  the  temporary  treatment  or 
storage  of  remediation  wastes,  including 
hazardous  contaminated  media  (as 
defined  in  40  CFR  269.3).  during 
remedial  operations. 


Subpart  C— Rulemaking  Petitions 

5.  Section  260.20(a)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§260.20    General. 

(a)  Any  person  may  petition  the 
Administrator  to  modif>'  or  revoke  any 
provisions  in  Parts  260  through  273  of 
this  chapter. 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

Subpart  A — General 

6.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  L.S  C  6905.  6912(a),  6921, 
6922,  and  6933.  6a.  Section  261.1(a)(1)  is 
revised  to  read  a.<:  follows: 

§261.1    Purpose  and  scope. 

(a)  •   •   * 

(1)  Subpart  A  defines  the  terms  "solid 
waste"  and  "hazardous  waste." 
identifies  those  wastes  which  are 
excluded  from  regulation  under  Parts 
262  through  270  of  this  chapter  and 
establishes  special  management 
requirements  for  hazardous  waste 
produced  by  conditionally  exempt  small 
quantity  generators  and  hazardous 
waste  which  is  recycled. 
***** 

7.  Section  261.4  is  amended  by 
adding  paragraphs  (g)  and  (h)  to  read  as 
follows: 

§261.4    Exclusions. 

***** 

(g)  Non-hazardous  contaminated 
media.  Media  that  are  managed  as  part 
of  remedial  activities  and  that  the 
Director  has  determined  do  not  contain 
hazardous  wastes  (according  to  269.4). 
but  would  otherwise  be  hazardous 
contaminated  media,  are  not  hazardous 
wastes. 

(h)  Dredged  material  discharged  in 
accordance  with  a  permit  issued  under 
section  404  of  the  Federal  Water 
Pollution  Control  .Act  (33  U.S.C.  §  13441 
or  in  accordance  with  a  permit  issued 
for  the  purpose  of  transporting  material 
for  ocean  dumping  under  section  103  of 
the  Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1972  [33  U.S.C.  1413] 
is  not  a  hazardous  waste.  For  purposes 
of  this  subsection,  the  following 
definitions  apply: 

(1)  The  term  "dredged  material"  has 
the  same  meaning  as  defined  in  40  CFR 
232.2. 

(2)  The  term  "dredged  material 
discharged"  has  the  same  meaning  as 
discharge  of  "dredged  material"  as 
defined  in  40  CFR  232.2. 

(3)  The  terms  "ocean"  and 
"dumping"  have  the  same  meaning  as 
defined  in  40  CFR  220.2. 

(4)  The  term  "permit"  means  a  permit 
issued  by  the  U.S.  Army  Corps  of 
Engineers  (Corps)  or  approved  State 
under  section  404  of  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  §  1344|; 
and/or  a  permit  issued  or  by  the  Corps 
under  section  103  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972  [33  U.S.C.  1413];  or  in  the 


case  of  a  Corps  civil-works  project,  ♦he 
administrative  equivalent  of  a  permit,  as 
provided  for  in  Corps  regulations  (e.g.. 
see  33  CFR  336  l(bj.  33  CFR  336.2ldi, 
and  33  CFR  337.6). 

Subpart  0— Characteristics  of 
Hazardous  Wastes 

8.  Section  261.20(b)  is  revised  to  read 
as  follows: 

§261.20    General. 

*         *        «        •        * 

(b)  A  hazardous  waste  which  is 
identified  by  a  characteristic  in  this 
subpart  is  a.ssigned  every  EPA 
Hazardous  Waste  Number  that  is 
applicable  as  set  forth  in  this  subpart 
This  number  must  be  used  in  complying 
with  the  notification  requirements  of 
section  3010  of  the  Act  and  all 
applicable  record-keeping  and  reporting 
requirements  under  parts  262  through 
265  and  parts  268  through  270  of  this 
chapter. 


Subpart  D — Lists  ot  Hazarctous  Wastes 

9.  Section  261.30(c)  is  revised  to  read 
as  follows; 

§261.30    General. 

***** 

(c)  Each  hazardous  waste  listed  in  this 
subpart  is  assigned  an  EP.A  Hazardous 
Waste  Number  which  precedes  the 
name  of  the  waste.  This  number  must  be 
used  in  complying  with  the  notification 
requirements  of  section  3010  of  the  .Art 
and  certain  record-keeping  and 
reporting  neouirements  under  parts  262 
through  265  and  parts  268  through  270 
of  this  chapter. 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

10.  The  authority  citation  for  part  262 
continues  to  read  as  follows 

Authority:  42  U  SC.  6906,  6912.  6922, 
6923.  6925.  6937,  and  6938. 

10a.  Section  262.11(d)  is  revised  to 
read  as  follows: 

§  262.1 1     Hazardous  waste  determination. 


(d)  If  the  waste  is  determined  to  be 
hazardous,  the  generator  must  refer  to 
parts  261.  264  through  269  and  part  273 
of  this  chapter  for  possible  exclusions  or 
restrictions  pertaining  to  management  ol 
the  specific  waste. 
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PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

11.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6924, 
and  6925 

11a.  Section  264.552  is  amended  by 
redesignating  paragraphs  (a)  through  (h) 
as  paragraphs  (c)  through  (j);  and  by 
adding  new  paragraphs  (a)  and  (b)  to 
read  as  follows: 

%  264.552    Corrective  Action  Management 
Units  (CAMU). 

(a)  Corrective  Action  Management 
Units  may  not  be  approved  under  this 
subpart  after  (date  of  publication  of  final 
rule). 

(b)  A  Corrective  Action  Management 
Unit  that  was  approv^  according  to  the 
provisions  of  the  subpart  prior  to  (date 
of  publication  of  final  HWIR-media  rule) 
remains  subject  to  the  requirements  of 
this  part. 

»         •         •         •        • 

12.  Part  264  is  amended  by  adding 
new  §  264.554  to  subpart  S  to  read  as 
follows: 

§264.554    Remediation  pIlAS. 

(a)  For  piles  that  are  used  only  for  the 
temporary  treatment  or  storage  of 
remediation  waste  (including  hazardous 
contaminated  media  as  defined  in  40 
CFR  269.3)  during  remedial  operations 
that  are  conducted  in  accordance  with 
an  approved  permit  or  order,  the 
Director  may  prescribe  on  a  case-by-case 
basis  design  and  operating  standards  for 
such  units  that  are  protective  of  human 
health  and  the  environment.  In 
establishing  case-by-case  standards  for 
remediation  piles,  the  Director  shall 
consider  the  decision  factors  for 
temporary  units,  as  specified  in 
§264.553. 

(b)  Placement  of  remediation  waste 
(including  hazardous  contaminated 
media)  into  a  remediation  pile 
designated  in  an  approved  permit  or 
order  shall  not  constitute  placement  in 
a  land  disposal  unit  for  the  purposes  of 
section  3004(k)  of  RCRA. 

(c)  Any  remediation  pile  to  which 
site-specific  requirements  are  applied  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be: 

(1)  Located  within  the  boundary  of 
the  facility  or  modia  remediation  site  (as 
defined  in  40  CFR  269.3):  and 

(2)  Used  only  for  the  temporary 
trqjitment  or  storage  of  remediation 
wastes  (as  defined  in  40  CFR  260. lU). 

(d)  The  Director  shall  specify  in  the 
permit  or  order  the  design,  operating. 


and  closure  requirements  for  any 
remediation  pile,  the  length  of  time  the 
remediation  pile  will  be  allowed  to 
operate,  and  any  requirements  for 
control  of  cross-media  contaminant 
transfer.  Remediation  piles  shall  not  be 
permitted  to  operate  beyond  the  time 
that  remedial  operations  are  completed. 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

13.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
ind  6924. 

Subpart  A— General 

13a.  Section  268.1(b)  is  revised  to 
read  as  follows: 

§  268.1    Purpose,  scope  and  applicability. 

»        *        *        *        » 

(b)  Except  as  specifically  provided 
otherwise  in  this  part.  Part  261  of  this 
chapter,  or  in  cases  where  hazardous 
contaminated  media  are  subject  to 
treatment  standards  under  Part  269  in 
this  chapter,  the  requirements  of  this 
part  apply  to  persons  who  generate  or 
transport  hazardous  waste  and  owners 
and  operators  of  hazardous  waste 
treatmer.'.  storage,  and  disposal 
facilities. 
*         »         *        *        * 

14.  40  CFR  is  amended  by  adding  part 
269  to  read  as  follows: 

PART  269— REQUIREMENTS  FOR 
MANAGEMENT  OF  HAZARDOUS 
CONTAMINATED  MEDIA 

Subpart  A— General  Provisions 

Sec. 

269.1  Scope. 

269.2  Purpose  and  applicability. 

269.3  Definitions. 

269.4  Identification  of  media  not  subject  to 
regulation  as  hazardous  wastes. 

Subpart  B — Other  Requirements  Applicable 
to  Management  of  Hazardous  Contaminated 
Media 

269. 10  Applicability  of  other  requirements. 

269.11  Intentional  contamination  of  media 
prohibited. 

269.12  Interstate  movement  of 
contaminated  media. 

Subpart  C — Treatment  Requirements 

269.30  Minimum  LDR  treatment 
requirements  for  media. 

269.31  Media  treatment  variances. 

269.32  More  stringent  treatment  standards. 

269.33  Review  of  treatment  results. 
2G9.34     Management  of  treatment  residuals. 

Subpart  D — Remediation  Management 
Plans  (RMPs) 

269  40     General  requirements 

269.41  Content  of  RMPs. 

269.42  Treatabililv  studies. 


269.43  Approval  of  RMPs. 

269.44  Modification  of  RMPs. 

269.45  Expiration,  termination,  and 
revocation  of  RMPs. 

Appendix  A  to  Part  269— HWIR-Media  Bright 

Line  Numbers 
Appendix  A-1  to  Part  269 — Bright  Line 

Numbers  »  \ 

Appendix  A-2  to  Part  269— Bright  Line 

Numbers  for  Ground  Water 
Appendix  B  to  Part  269— Submittal  of 

Treatability  Data 
Authority:  42  U.S.C.  6912(a),  6921,  6924,     . 
6925,  and  6926. 

Subpart  A— General  Provisions 

§269.1     Scope. 

(a)  The  provisions  of  this  part  apply 
only  to  contaminated  media  that  would 
otherwise  be  subject  to  regulation  as 
hazardous  wastes  under  RCRA  Subtitle 
C  regulations.  The  only  exception  is 
Subpart  D  of  this  part,  which  applies  to 
all  remediation  wastes,  including 
contaminated  media. 

(b)  The  provisions  of  this  part  modify 
and  replace  only  certain  specific 
Subtitle  C  regulations  as  they  apply  to 
the  management  of  hazardous 
contaminated  media.  Other  Subtitle  C 
regulations  that  are  not  specifically 
addressed  under  this  part  will  continue 
to  apply  to  the  management  of 
hazardous  contaminated  media. 

(c)  The  provisions  of  this  part  apply 
only  to  the  treatment,  storage, 
transportation  and  disposal  of 
hazardous  contaminated  media  that  is 
conducted  pursuant  to  site  remediation 
activities.  This  part  is  not  intended  to 
affect  remedy  selection  decisions.  This 
part  is  intended  to  affect  only  decisions 
regarding  the  management  of  hazardous 
contaminated  media  as  part  of  cleanup 
activities. 

(d)  The  constituent  concentration 
levels  specified  in  Appendix  A  to  this 
part  are  not  cleanup  levels,  and  the 
Environmental  Protection  Agency  does 
not  support  their  use  as  cleanup  levels 
under  Federal  or  State  cleanup 
programs. 

(e)  The  provisions  of  this  part  are  not 
self-implementing.  They  may  be  applied 
to  specific  remedial  actions  only  as 
approved  by  EPA,  or  a  State  authorized 
for  this  part. 

§  269.2    Purpose  and  applicability. 

(a)  The  purpose  of  this  part  is  to 
establish  standards  for  management  of 
hazardous  contaminated  media  that  are 
generated  as  part  of  remedial  activities. 

fb)  the  provisions  of  this  part  apply 
to  treatment,  storage  and  disposal  of 
hazardous  contaminated  media  which  is 
conducted  in  accordance  with  a 
Remediation  Management  Plan  (RMP) 
approved  by  EPA  or  a  State  program 
authorized  for  this  part. 
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(r)  The  provisions  of  this  part  do  not 
apply  to  non-media  hazardous 
remediation  wastes  (except  Subpart  D) 
or  to-hazardous  contaminated  media 
that  are  not  managed  in  a  way  that 
would  othe»wise  subject  the  media  to 
the  requirements  of  this  chapter. 

§269.3    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

Bright  Line  constituent  means  any 
constituent  found  in  media  that  is  listed 
in  Appendix  A  of  this  part,  and  that  is: 

(1)  The  basis  for  listing'of  a  hazardous 
waste  (as  specified  in  Appendix  VU  of 
40  CFR  Part  261)  found  in  that  media; 
or 

(2)  A  constituent  tjiat  causes  the 
media  to  exhibit  a  hazardous 
characteristic. 

Hazardous  contaminated  media 
means  media  that  contain  hazardous 
wastes  listed  in  Part  261  Subpart  D  of 
this  chapter,  or  ihat  exhibit  one  or  more, 
of  the  characteristics  of  hazardous  waste 
defined  in  Part  261  Subpart  C  of  this 
chapter,  except  media  which  the 
Director  has  determined  do  not  contain 
hazardous  wastes  pursuant  to  §  269.4  of 
this  part  (non-hazardous  contaminated 
media). 

Media  means  materials  found  in  the 
natural  environment  such  as  soil, 
ground  water,  surface  water,  and 
sediments,  or  a  mixture  ot  such 
materials  with  liquids,  sludges,  or  solids 
which  is  inseparable  by  simple 
mechanical  removal  processes  and  is 
made  up  primarily  of  media.  This 
definition  does  not  include  debris  (as 
defined  in  40  CFR  268.2). 

Media  remediation  site  means  an  area 
contaminated  with  hazardous  waste  that 
is  subject  to  cleanup  under  State  or 
Federal  authority,  and  areas  in  close 
proximity  to  the  contaminated  area  at 
which  remediation  wastes  are  being  or 
will  be  managed  pursuant  to  State  or 
Federal  remediation  authorities  (such  as 
RCRA  corrective  action  or  CERCLA).  A 
media  remediation  site  is  not  a  facility 
for  the  purpose  of  implementing 
corrective  action  under  40  CFR  264.101, 
but  may  be  subject  to  such  corrective 
action  requirements  if  the  site  is  located 
within  such  a  facility  (as  defined  in  40 
CFR  260.10). 

Non-hazardous  contaminated  media 
means  media  that  are  managed  as  part 
of  remedial  activities  and  that  the 
Director  has  determined  do  not  contain 
hazardous  wastes  (according  to  §  269.4). 
but  would  otherwise  be  subject  to 
Subtitle  C  regulation. 

Remediation  Management  Plan  means 
the  plan  that  describes  specifically  how 
hazardous  contaminated  media  will  be 
managed  in  accordance  with  this  part. 


Such  a  plan  mav  also  inciiide.  where 
appropriate,  requirements  for  other 
remediation  wastes  and  any  other  (non- 
Part  26P)  requirements  applicable  to 
hazardous  contaminated  media. 

Sediment  is  the  mixture  of  assorted 
material  that  settles  to  the  bottom  of  a 
water  body.  It  includes  the  shells  and 
coverings  of  raollusks~^d  other 
animals,  transported  soil  particles  from 
surface  er'bsion,  organic  matter  from 
dead  and  rotting  vegetation  and 
animals,  sewage,  industrial  wastes, 
other  organic  and  inorganic  materials 
and  chemicals. 

Soil  means  unconsolidated  earth      , 
.material  composing  the  superficial 
geologic  strata  (material  overlying 
bedrock),  consisting  of  clay.  silt.  sand, 
or  gravel  size  particles  (sizes  as 
classified  by  the  U.S.  Soil  Conservation 
SeKice).  or  a  mixture  of  su.ch  materials 
with  liquids,  sludges,  or  solids  which  is 
inseparable  by  simple  mechanical 
removal  processes  and  is  made  up 
primarily  of  soil.  , 

§  269.4    identification  of  media  not  subject 
to  regulation  as  hazardous  wastes. 

(a)  The  Director  may,  as  appropriate, 
determine  that  media  which  are 
generated  and  managed  as  part  of 
remedial  activities,  and  which  would 
otherwise  be  subject  to  regulation  under 
this  chapter,  do  not  contain  hazardous 
wastes,  provided  that: 

(1)  There  are  no  Bright  Line 
constituents  (as  defined  in  §  269.3)  in 
the  media  in  concentrations  equal  to  or 
greater  than  those  specified  in 
Appendix  A  of  this  part; 

(2)  The  basis  for  the  decision  that  the 
media  do  not  contain  hazardous  wastes 
is  documented  in  a  Remediation 
Management  Plan  (RMP)  approved  in 
accordance  with  Subpart  D  ol  this  part; 
and 

(3)  Appropriate  requirements  for  the 
management  of  the  media  are  specified 
in  such  RMP.  Such  materials  will  be 
considered  non-hazardous 
contaminated  media  (as  defined  in 
§269  3). 

(b)  [Reserved] 

Subpart  B — Other  Requirements 
Applicable  to  Management  of 
Hazardous  Contaminated  Media 

§  269.1 0    Applicability  of  other 
requirements. 

(a)  Except  where  expressly  indicated, 
for  hazardous  contaminated  media  that 
are  regulated  under  this  part,  the 
applicable  requirements  of  40  CFR  Parts 
262-26/  and  270  continue  to  apply  to 
the  treatment,  storage,  and  disposal  of 
hazardous  contaminated  media. 

(b)  For  hazardous  contaminated 
media  and  non-hazardous  contaminated 


media  that  remain  subject  to  LDRs,  the 
provisions  of  40  CFR  Part  268  do  not 
apply  except  for  the  following:  40  CFR 
268.2  through  268.7  (definitions, 
dilution  prohibition,  surface 
impoundment  treatment  \  anance.  case- 
by-case  extensions,  no  niigration 
petitions,  and  waste  analysis  and 
recordkeeping),  and  40  CFR  268.50 
(prohibition  on  storage  prior  to  land 
di^  losalj.  Compliance  with  these 
provisions  of  Part  268.  and  with  the 
provisions  of  Subpari  C  of  this  part, 
shad  constitute  compliance  with  the 
pnpvisions  of  section  3004(m)  of  RCRA. 

§  269. 11    intentional  contamination  of 
media  prohibited. 

No  generator,  transporter,  or  owner  or 
operator  of  a  treatment,  stoi^age,  or 
disposal  facility  shall  in  any  way 
deliberately  combine  media  and 
hazardous  waste  so  as  to  become  subject 
to  the  provisions  of  this  part. 

§  269. 1 2    Interstate  movement  of 
contaminated  media. 

(a)  Hazardous  contaminated  media 
and  non-hazardous  contaminated  media 
that  are  transported  out  of  the  State  in 
which  they  are  generated  are  subject  to 
the  requirements  of  40  CFR  parts  262- 
268  and  270  outside  of  the  originating 
State,  unless: 

(1)  The  receiving  State  and  any  State 
through  which  the  waste  will  be 
transported  has  been  authorized  to 
implement  this  part  (or  EPA  is 
implementing  this  part  in  that  State); 
and 

(2)  The  generating  State  notifies  the 
authority  implementing  Part  269  in  the 
receiving  State  and  any  State  through 
which  the  material  will  be  transported 
of  the  plans  to  transport  such  media  into 
or  through  that  State  and  prov  ides  an 
opportunity  to  comment  on  the  draft 
RMP  setting  out  the  basis  for  the 
classification  of  such  media. 

(b)  If  a  receiving  State  or  a  Stat*- 
through  which  such  media  an- 
fransported  is  authorized  for  this  part 
269,  that  State  may  determine  that 
media  originating  in  other  States: 

(1)  Contains  hazardous  waste  and 
must  be  managed  under  Parts  261-268 
and  270  when  in  that  State:  or 

(2)  Contains  hazardous  wasie  and 
must  be  managed  under  this  part  when 
in  that  State;  or 

(3)  Contains  solid  waste  and  must  be 
managed  under  that  State's  solid  waste 
or  other  applicable  authorities,  or 

(4)  Contains  no  waste. 
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Subpart  C — Treatment  Requirements 

§  2«9.30    Minimum  LDR  treatment 
requirements  for  media 

(a)  The  requirements  of  this  subpart 
apply  to  the  following  materials  when 
they  are  removed  from  the  land,  except 
as  identified  in  paragraph  (b)  of  this 
section: 

(1)  Media  subject  to  the  requirements 
of  this  part  as  identified  by  §  269.1(a). 
(including  media  that  have  been 
determined,  pursuant  to  §  269.4,  to  no 
longer  contain  hazardous  wastes)  when 
the  waste  contaminating  the  media  was 
prohibited  from  land  disposal  at  the 
time  it  was  placed. 

(2)  Media  subject  to  the  requirements 
of  this  part  as  identified  by  §  269.1(a). 
(including  media  that  have  been 
determined,  pursuant  to  §  269.4.  to  no 
longer  contain  hazardous  wastes)  when 
the  waste  contaminating  the  media  is 
prohibited  from  land  disposal  at  the 
time  the  media  is  removed  from  the 
land.  To  identify  the  effective  date  of 
applicable  land  disposal  prohibitions, 
see  40  CFR  part  268,  Appendix  VII. 

(b)  The  requirements  of  this  subpart 
do  not  apply  to  media  identified  by 
paragraph  (a)(2)  of  this  section  when 
they  are  determined,  pursuant  to 

§  269.4,  not  to  contain  hazardous  wastes 
before  they  are  removed  from  the  land. 

(c)  Media  treatment  standards  must  be 
specified  in  each  RMP  for  all  media 
identified  by  paragraph  (a)  of  this 
section. 

(d)  Prior  to  land  disposal,  media 
identified  in  paragraph  (a)  of  this 
section  must  be  treated  according  to  the 
applicable  treatment  requirements 
specified  in  paragraphs  (e)  and  (0  of  this 
section  unless  a  variance  is  given 
according  to  §  269.31  (Media  Treatment 
Variances),  or  the  Director  requires  more 
stringent  treatment  standards  according 
to  §269.32. 

(e)  (1)  For  soils,  treatment  must 
achieve  the  following  standards  for  all 
constituents  subject  to  treatment  that  are 
present  in  the  soils  at  concentrations 
greater  than  10  times  the  Universal 
Treatment  Standard  for  the 
constituent(s): 

(i)  For  non-metals,  90  percent 
reduction  in  total  constituent 
concentrations,  except  as  provided  by 
paragraph  (e)(2)  of  this  section. 

(ii)  For  metals.  90  percent  reduction 
in  constituent  concentrations  as 
measured  in  leachate  from  the  treated 
media  (tested  according  to  the  TCLP)  or 
90  perrenf  rtiduction  in  total  constituent 
concentrations,  except  as  provided  by 
paragraph  (e)(2)  of  this  section. 

(2)  Wnen  treatment  of  any  constituent 
subject  to  treatment  to  a  90  percent 
reduction  standard  would  result  in  a 


concentration  less  than  10  times  the 
Universal  Treatment  Standard  for  that 
constituent.  10  times  the  Universal 
Treatment  Standard  shall  be  the 
treatment  standard.  Universal  Treatment 
Standards  are  identified  in  40  CFR 
268.48  Table  UTS. 

(3)  In  addition  to  the  treatment 
required  by  paragraph  (e)(1)  of  this 
section,  soils  that  exhibit  the 
characteristic  of  ignitability.  corrosivity. 
or  reactivity  must  be  treated  by 
deactivation  technologies  which 
eliminate  these  characteristics. 

(4)  In  addition  to  the  treatment 
requirements  of  paragraphs  (e)(1)  and 
(3)  of  this  section,  the  following 
treatment  is  required  for  soils  that 
contain  nonanalyzable  constituents: 

(i)  Where  the  soil  also  contains 
analyzable  constituents,  treatment  of 
those  analyzable  constituents  to  the 
levels  specified  in  paragraph  (e)(1)  of 
this  section;  and 

(ii)  For  soils  containing  only 
nonanalyzable  constituents,  treatment 
by  the  method  specified  in  §  268.42  for 
the  waste  contained  in  the  media. 

(f)  For  media  other  than  soils,  such  as 
ground  water  and  sediments,  treatment 
must  achieve  the  applicable  part  268 
treatment  standard(s)  for  each 
constituent  subject  to  treatment. 

(g)  Constituents  subject  to  treatment 
are: 

(1)  For  media  identified  by  paragraph 
(a)  of  this  section  because  they  contain 
or  contained  wastes  listed  under  part 
261,  subpart  D  of  this  chapter,  the 
constituents  identified  as  regulated 
hazardous  constituents  in  the  table 
"Treatment  Standards  for  Hazardous 
Wastes"  in  §268.40  of  this  chapter  for 
such  waste:  and 

(2)  For  media  identified  by  paragraph 
(a)  of  this  section  because  it  exhibits  a 
characteristic  of  hazardous  wastes  as 
defined  by  part  261.  subpart  C  of  this 
chapter,  any  constituent  listed  in  40 
CFR  268.48,  Table  UTS— Universal 
Treatment  Standards  that  is  present  in 
the  media,  except  zinc  and  vanadium. 

(h)  Treatment  technologies  employed 
in  meeting  these  treatment  standards 
must  be  designed  and  operated  in  a 
manner  that  controls  the  transfer  of 
contaminants  to  other  media. 

§  269.31    Media  treatment  variances. 

(a)  The  Director  may  approve  a 
variance  from  a  treatment  standard(s) 
specified  in  §269.30,  if  the  owner/ 
operator  demonstrates  to  the  satisfaction 
of  the  Director  that: 

(1)  Compliance  with  the  standard(s)  is 
technically  impracticable;  or 

(2)  Compliance  with  the  standard(s) 
would  require  the  use  of  a  technology 
which  is  inappropriate  for  the  media  to 


be  treated  because  the  physical  or 
chemical  properties  of  media  differ 
significantly  from  the  media  EPA 
examined  in  establishing  the  standard, 
or  the  standard  is  otherwise 
inappropriate  for  the  hazardous 
contaminated  media;  or 

(b)  For  media  containing  all 
constituents  at  levels  below  those 
specified  in  Appendix  A  of  this  part,  the 
Director  may  approve  a  variance  from  a 
treatment  standard  specified  in  §  269.30 
by  specifying  a  level  or  method  of 
treatment,  if  any.  which  substantially 
diminishes  the  toxicity  of  the  waste  or 
substantially  reduces  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-  and  long- 
term  threats  to  human  health  and  the 
environment  are  minimized  based  on 
site-specific  considerations. 

(c)  The  Director  may  request  any 
additional  information,  including 
additional  sampling  and  analysis,  if 
necessary  to  evaluate  a  media  treatment 
variance  demonstration. 

(d)  The  Director  may  specify  a  media 
treatment  variance  as  a  numerical 
standeird  or  as  a  specified  treatment 
method  or  technology. 

(e)  Technologies  used  to  comply  with 
media  treatment  variances  must 
optimize'efficiency,  result  in  substantial 
reductions  in  toxicity  or  mobility  of 
constituents,  and  control  cross  media 
transfer. 

(f)  Proposed  media  treatment 
variances  must  be  identified  in  RMPs 
and  shall,  at  a  minimum,  be  subject  to 
the  public  participation  requirements 
for  RMPs  specified  in  §  269.43. 

S  269.32    More  stringent  treatment 
standards. 

For  soil,  the  Director  may  require  that 
constituents  subject  to  treatment  be 
treated  to  achieve  standards  more 
stringent  than  the  standards  specified  in 
§  269.30.  if  s/he  determines  that  the 
treatment  required  under  §  269.30(e) 
and  (f)  would  not  substantially  diminish 
the  toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  thrrats 
to  human  health  and  the  environment 
are  minimized,  based  on  site-specific 
circumstances. 

S  269.33    Review  of  treatment  results. 

If  data  indicate  that  the  treatment 
standards  specified  in  a  RMP  have  not 
been  met.  the  owner/operator  shall: 

(a)  Submit  a  new  or  modified  RMP 
containing  procedures  for  treating  the 
media  subject  to  treatment  to 
compliance  with  the  specified  treatment 
standard;  or 


(b)  Submit  an  application  for  a  media 
treatment  variance  under  §  269.31(a)  (1) 
or  (2);  or 

(c)  if  appropriate,  request  that  the 
Director  specify  a  level  or  method  of 
treatment,  if  any,  that  would  meet  the 
requirement  of  §  269.31(b). 

§  269.34    Management  of  treatment 
residuals. 

(a)  Treatment  residuals  from  treating 
media  identified  by  §  269.30(a)  shall  be 
managed  as  follows; 

(1)  Media  residuals  shall  be  subject  to 
the  standards  of  this  part; 

(2)  Non-media  residuals  shall  be 
subject  to  the  RCRA  Subtitle  C  or  D 
standards  applicable  to  the  waste 
contaminating  the  media  before 
treatment. 

Subpart  D — Remediation  Management 
Plans  (RMPs) 

S  26S.40    General  requirements. 

(a)  Before  hazardous  contaminated 
media  may  be  managed  according  to  the 
provisions  of  this  part,  the  owner/ 
operator  must  receive  approval  by  the 
Director  of  a  Remediation  Management 
Plan  (RMP),  in  accordance  with  the 
procedures  in  §  269.43. 

(b)  A  RMP  must  be  an  enforceable 
document,  and  shall  specify 
requirements  for  management  of 
hazardous  and  non-hazardous 
contaminated  media  at  a  media 
remediation  site,  according  to  the 
provisions  of  this  part  and  according  to 
other  applicable  requirements  of 
Subtitle  C.  including  40  CFR  part  264 
(except  subparts  B  and  C).  A  RMP  may 
also  incorporate  requirements  for  the 
management  of  other  remediation 
wastes  at  a  media  remediation  site,  in 
compliance  with  applicable  provisions 
of  part  264  of  this  chapter. 

(c)  For  remedial  activities  involving 
treatment,  storage  or  disposal  of 
remediation  wastes  that  would  require  a 
RCRA  permit  under  40  CFR  270.1,  a 
RMP  approved  by  the  Director,  and 
containing  the  necessary  40  CFR  part 
264  substantive  requirements,  shall 
constitute  a  RCRA  permit  for  those 
activities,  for  the  purposes  of  section 
3005(c)  of  RCRA. 

(d)  The  corrective  action  requirements 
of  sections  3004  (u)  and  (v)  of  RCRA  do 
not  apply  to  persons  engaging  in 
treatment,  storage,  or  disposal  of 
hazardous  wastes  solely  as  part  of  a 
cleanup  action  pursuant  to  a  RMP. 

(e)  A  RMP  may  be; 

(1)  A  stand-alone  document  that 
addresses  only  the  requirements  of  this 
part,  and  does  not  address  other 
remedial  activities  or  units;  or 

(2)  Included  as  part  of  a  more 
comprehensive  docvunent  that  specifies 


requirements  for  comphance  with  this 
part,  in  addition  to  requirements  for 
other  remedial  activities  for  the  site. 
Such  documents  must  be  approved  by 
the  Director  according  to  procedures 
that  allow  equivalent  or  greater 
opi>ortunities  for  public  involvement 
than  those  prescribed  iq  §  268.43. 
Examples  of  such  docimients  may 
include  enforcement  orders  (that  meet 
the  minimum  notice  requirements  of 
§  269.43),  RCRA  permits  or  permit 
modifications  issued  to  hazardous  waste 
management  facilities,  or  other  similar 
remedial  docimients  approved  by  the 
Director. 

(f)  Approval  of  a  RMP  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privilMe. 

(g)  Approval  of  a  RMP  does  not 
authorize  any  injury  to  persons  or 
property  or  invasion  of  other  private 
rights,  or  any  infringement  of  Stale  or 
local  law  or  regulations. 

§269.41    Content  of  raHPs. 

(a)  A  draft  RMP  submitted  to  the 
Director  for  approval  must  contain 
sufficient  information  to  demonstrate  to 
the  Director  that  the  proposed 
management  activities  for  contaminated 
media  at  the  site  will  comply  with  the 
requirements  of  this  part.  If  a  draft  RMP 
is  submitted  as  part  of  a  more 
comprehensive  document(s)  (in 
accordance  with  §  269.40(e)(2)),  it  may 
simply  reference  or  otherwise  identify- 
where  the  information  pertaining  to  part 
269  requirements  can  be  found  in  such 
document(s). 

(b)  If  a  RMP"will  be  used  only  for  the 
management  of  investigation  derived 
wastes  or  for  treatability  studies,  the 
RMP  need  only  include  the  relevant 
information  necessary  to  determine  that 
the  investigation  or  treatability  study 
will  be  conducted  in  accordance  with 
applicable  requirements.  It  may  not  be 
necessary  to  include  all  the  information 
specified  in  paragraph  (c)  of  this 
section. 

(c)  The  following  information  must  be 
included  in  any  RMP  (except  as 
specified  in  paragraph  (b)  of  this 
section): 

(1)  Information  demonstrating  that  the 
materials  to  be  managed  in  accordance 
with  this  part  are  media,  as  defined  in 
§269.3. 

(2)  If  applicable,  information 
identifying  hazardous  remediation 
wastes  (other  than  hazardous 
contaminated  media)  which  will  be 
managed  according  to  the  RMP  but  not 
under  the  requirements  of  40  CFR  part 
269.  and  specifying  that  management  of 
those  wastes  will  comply  with  the 
applicable  requirements  of  40  CFR  parts 
260  through  268. 


(3)  If  appHcable,  information 
identifying  non-hazardous 
contaminated  media,  and  specifying 
how  such  media  will  be  managed. 

(4)  Description  of  the  remediation 
wastes  to  be  managed  in  accordance 
with  the  RMP.  including  information  on 
constituent  concentrations,  and  other 
properties  of  media  and  wastes  that  may 
affect  how  such  materials  should  be 
treated  and/or  otherwise  managed. 

(5)  Estimates  of  volumes  of  the 
hazardous  contaminated  media  to  be 
managed  according  to  the  provisions  of 
this  part; 

(6)  Plans  or  proposals  specifying  the 
technology (s).  handling  systems,  design 
and  operating  parameters  to  be  used  in 
treating  remediation  wastes  prior  to 
disposal,  in  accordance  with  applicable 
LDR  standards  of  §§  269.30  through 
269.34,  or  40  CFR  part  268,  as 
applicable. 

(7)  Information  which  demonstrates  to 
the  Director  hat  any  proposed  treatment 
system  will  be  designed  and  operated  in 
a  manner  that  will  adequately  control 
the  transfer  of  pollutants  to  other 
environmental  media. 

(8)  Information  which  describes 
planned  samphng  and  analysis 
procedures  necessary'  to  characterize  the 
wastes  or  media  to  be  managed,  to 
ensure  effective  treatment  of  the 
materials  has  occurred,  and  to 
demonstrate  compliance  with  the 
treatment  standard,  including  quality 
assurance  and  quality  control 
procedures. 

(9)  Agreement  to  submit  data  as 
si>ecified  in  Appendix  B  of  this  part 
regarding  treatment  information  from 
both  treatability  studies  and  full  scale 
implementation  of  treatment  systems 
conducted  for  the  remedial  activities 
under  this  RMP.  Data  from  treatability 
studies  shall  be  submitted  as  soon  as  the 
treatability  study  (or  studies)  has  been 
completed.  Full  scale  implementation 
data  shaH  be  submitted  every  three 
years,  or  after  cleanup  has  been 
completed,  whichever  is  first. 

(10)  Other  information  determined  by 
the  Director  to  be  necessan,  for 
demonstrating  compliance  with  the 
provisions  of  this  part. 

§269.42    Treatability  studies. 

(a)  If  the  Director  determines  that  a 
treatability  study  is  necessary  to 
determine  the  efficacy  of  a  proposed 
treatment  technologv',  and  if  conduct  of 
the  study  requires  a  RCRA  permit,  the 
study  may  be  approved  under  a  RMP  In 
addition  to  the  other  requirements  of 
this^part.  such  RMPs  shall  specify'  how 
the  study(s)  will  be  conducted, 
including  relevant  data  on  system 
design  and  operating  parameters,  waste 
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characteristics,  sampling,  and, 
analytical  procedures. 

(bj  Upon  conclusion  of  a  treatability 
study  conducted  according  to  an 
approved  RMP,  data  shall  be  submitted 
to  (EPA  Headquarters)  in  the  manner 
specified  in  appendix  B  of  this  part. 

{209.43    Approval  of  RMPs. 

(a)  Draft  RMPs  shall  be  reviewed  and 
approved  according  to  the  procedures 
specified  in  paragraphs  (b)  through  (f)  of 
this  section.  Alternative  procedures 
which  provide  the  same  or  greater 
opportunities  for  public  review  and 
comment  may  also  be  used,  including 
the  RCRA  permit  procedures  of  40  CFR 
part  270,  or  the  permit  modification 
procedures  of  40  CFR  270.41. 

(b)  A  proposed  RMP  shall  be  signed 
in  accordance  with  40  CFR  270.11. 

(c)  The  Director  may,  if  necessary,  add 
provisions  to  a  draft  RMP  specifying  the 
conditions  under  which  media  will  be 
managed  pursuant  to  the  RMP,  and 
concentration  levels  below  which  media 
will  be  determined  not  to  contain 
hazardous  waste.  Such  provisions  may 
not  be  necessary  when: 

(1)  The  Director  has  established 
applicable  State-wide  contained-in 
concentration  levels:  or 

(2)  All  media  to  be  managed  at  the  site 
will  be  managed  as  hazardous 
contaminated  media,  therefore  making 
contained-in  levels  unnecessary. 

(d)  The  Director  may,  if  necessary, 
add  provisions  to  a  draft  RMP 
specifying  when  threats  to  human 
health  and  the  environment  will  be 
considered  to  have  been  minimized. 

(e)  When  the  Director  determines  that 
a  draft  RMP  is  complete  and  adequately 
demonstrates  compliance  with 
applicable  requirements,  the  RMP  shall 
be  approved  according  to  the  following 
minimum  procedures.  If  appropriate, 
the  Director  may  require  additional 
review  and  comment  procedures. 

(1)  A  notice  of  the  Director's  intention 
to  approve  the  RMP  shall  be: 

(i)  Published  in  a  major  local 
newspaper  of  general  circulation  and 
broadcast  over  a  local  radio  station, 
according  to  the  procedures  of  40  CFR 
124.10(d);  and 

(ii)  Sent  to  each  unit  of  local 
government  having  jurisdiction  over  the 
area  in  which  the  site  is  located,  and  to 
each  State  agency  having  any  authority 
under  State  law  with  respect  to  any 
construction  or  operations  at  the  site. 
The  notice  shall  provide  an  opportunity 
for  the  public  to  submit  written 


comments  on  the  RMP  within  no  fewer 
than  45  days. 

(2J  If  within  the  comment  period  the 
Director  receives  written  notice  of 
opposition  to  the  Director's  intention  to 
approve  the  RMP  and  a  request  for  a 
hearing,  the  Director  shall  hold  an 
informal  hearing  (including  an 
opportunity  for  presentation  of  written 
and  oral  views)  to  discuss  issues 
relating  to  the  approval  of  the  RMP.  The 
Director  may  also  determine 
independently  that  an  informal  hearing 
on  the  RMP  is  appropriate.  Whenever 
possible,  the  Director  shall  schedule 
such  hearing  at  a  location  convenient  to 
the  nearest  population  center  to  the  site 
and  give  notice  in  accordance  with 
paragraph  (i)(l)  of  this  section,  of  the 
date,  time  and  subject  matter  of  such 
hearing. 

(3)  The  Director  shall  consider  and 
respond  to  any  significant  written  or 
oral  comments  received  by  the  comment 
deadline  on  the  proposed  RMP,  and 
may  modify  the  RMP  based  on  those 
comments  as  appropriate. 

(4)  When  the  Director  determines  that 
the  RMP  adequately  demonstrates 
compliance  with  all  applicable 
requirements,  s/he  shall  notify  the 
owner/operator,  and  all  other 
commenters  on  the  proposed  RMP,  in 
writing,  that  the  RNff  has  been 
approved.  The  Director's  approval  of  a 
RMP  shall  constitute  final  Agency 
action  (not  subject  to  the  administrative 
appeals  in  40  CFR  124.19). 

(f)  For  remedial  actions  involving  on- 
site  combustion  of  hazardous 
remediation  wastes,  the  procedural 
requirements  for  issuance  of  RCRA 
permits  (spmcified  in  40  CFR  Parts  124 
and  270  shall  at  a  minimum  be  followed 
for  review  and  approval  of  RMPs. 

§269.44    Modification  of  RMPs. 

(a)  The  Director  shall  specify  in  the 
RMP  procedures  for  modifying  the  RMP. 
Such  procedures  must  provide  adequate 
opportunities  for  public  review  and 
comment  on  any  modification  that 
would  result  in  a  major  or  significant 
change  in  the  management  of 
contaminated  media  at  the  site,  or 
which  otherwise  merits  public  review 
and  comment. 

(b)  The  Director  may  unilaterally 
modify  an  approved  RMP.  through 
appropriate  procedures  for  public 
review  and  comment,  based  on  new 
information  which  indicates  that  such 
modification  may  be  necessary  to  ensure 


the  eff'ective  implementation  of 
remedial  actions  at  the  site. 

§  269.45    Expiration,  tarmination,  and 
revocation  of  RMPs. 

The  Director  shall  specify  in  an 
approved  RMP  the  procedures  under 
which  the  RMP  will  expire,  be 
terminated  or  revoked.  RMPs  that 
pursuant  to  §  269.40(c)  constitute  RCRA 
permits  for  the  purposes  of  section 
30G5(c).  shall  be  for  a  fixed  term,  not  to 
exceed  10  years,  although  they  may  be 
renewed.  In  addition,  any  such  RMP  for 
a  hazardous  waste  land  disposal  facility 
shall  be  reviewed  five  years  after  date  of 
issuance  or  reissuance  and  shall  be 
modified  as  necessary  to  assure  that  the 
facility  continues  to  comply  with 
currently  applicable  requirements  of 
RCRA  sections  3004  and  3005.  All 
RMPs  which  constitute  RCRA  permits 
must  be  renewed  at  least  every  10  years 
(if  they  will  remain  in  effect  longer  than 
that). 

Appendix  A  to  Part  269— HWIR-Media 
Bright  Line  Numbers 

Appendix  A-1  presents  the  Bright  Lines 
for  soil  for  the  107  HWIR-media  constituents 
with  Soil  Screening  Levels  (SSLs).  Appendix 
A-2  presents  the  Bright  Lines  for 
groundwater  ingestion  for  211  HWIR-media 
constituents.'  The  Bright  Lines  for  both  soil 
and  groundwater  exposures  are  calculated 
using  a  target  risk  of  10  ~  ^  for  carcinogens 
and  RfD  x  10  for  non-carcinogens.  For 
constituents  that  have  both  carcinogenic  and 
non-carcinogenic  health  effects,  the  lower  of 
the  two  Bright  Lines  is  reported. 

Appendix  A-1  to  Part  269 — Bright  Line 
Numbers  for  Soil 

The  Bright  Lines  for  soil  in  Appendix  A- 
1  are  based  upon  SSLs  presented  in  the 
Superfund  Soil  Screening  Guidance,  which  is 
available  in  the  docket  for  this  proposed  rule. 
SSLs  have  been  developed  for  107  HWIR- 
media  constituents  and  are  calculated  using 
risk  equations  presented  in  EPA's  "Risk 
Assessment  Guidance  for  Superfund 
(RAGS)."  SSLs  are  either  based  on  exposure 
by  direct  soil  ingestion  or  by  inhalation  of 
volatiles  from  soil.  The  SSLs  for  these  two 
exposure  pathways  are  calculated  using 
different  risk  equations.  In  addition,  since 
carcinogens  and  non-carcinogens  pose 
different  kinds  of  health  effects,  there  are  two 
separate  equations  for  each  exposure 
pathway,  depending  upon  the 
carcinogenicity  of  the  constituent.  These 
equations  for  each  pathway  are  presented 
below: 

Inhalation  of  Soil  Contaminants 
For  cancer  health  effects: 


'  EPA  was  unable  to  develop  ground  water  Bright 
Lines  for  nine  constituents  thai  lacked  both  an  oral 
reference  dose  and  an  oral  slope  factor. 
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SSL  = 


TRxATx365days/yr 


URFxlOOOug/mgxEFxEDx  — -t- 

I  VF     PEF 


For  non-cancer  health  effects: 


For  non-cancer  health  effects: 


SSL  = 


THQxATx365day&'yr 


EFxEDx 


1 


..f. 


1 


1 


RfC    VVF     PEF 

The  exposure  assumptions  used  in  the 
above  risk  equations  for  inhalation  of  soil 
contaminants  are  presented  in  Exhibit  1. 

Ingestion  of  Soil  Contaminants 
For  cancer  health  effects: 


SSL  = 


THQ  X  BW  X  AT  x  365  days/yr 


f-i-Vio- 


'  kg/mgxEFxEDxIR 


SSL  = 


TR  X  AT  X  365  days/yr 
SFxlO"^kg/mgxEFxIF 


The  exjxwure  assumptions  used  in  the  above 
risk  equations  for  ingestion  of  soil 
contaminants  are  presented  in  Exhibit  2. 

The  calculated  soil  screening  values  for 
both  the  inhalation  and  ingestion  pathways 
correspond  to  a  cancer  risk  level  of  10  "  ^  for 
carcinogens  and  a  non-cancer  hazard 
quotient  of  one  for  non-carcinogens.  The 
SSLs  for  cancerous  and  non-cancerous 
constituents  are,  therefore,  multiplied  by 
1,000  and  10  respectively,  so  that  the 


reported  Bright  Lines  correspond  to  a  target 
risk  of  10" '  for  carcinogens  and  RfD  x  lo  for 
non-carcinogens.  All  Bright  Lines  for  soil  are 
capped  at  10.000  parts  per  million  (ppm). 

The  soil  saturation  limit  (Csat)  for  a 
constituent  is  reported  as  the  inhalation 
pathway  SSL  if  the  Csat  is  lower  than  the 
calculated  SSL  Csats  are  not  risk-adjusted 
(i.e.,  they  are  not  multiplied  by  a  fector  of  10 
or  1 ,000)  when  calculating  Bright  Lines. 
When  the  Csat  is  lower  than  the  risk-adjusted 
SSL  for  the  soil  ingestion  patfawcy,  the  Bright 
Line  is  set  at  the  Csat.  The  soil  Bright  Lines 
for  1 7  constituents  are  set  at  their  Csat. 


Exhibit  1  .—Exposure  Assumptions  Used  To  Calculate  Soil  Inhalation 

[Soil  Screening  Levels] 


Corresponding  HWIR-media  as- 
sumptions 


Cancer 


Noo-cancef 


SSL-soil  screening  level 

TR-target  excess  lifetime  cancer 

THQ-risk  

AT>target  hazard  quotient  

URF-averaging  time  

RfC-inhalation  unit  risk  factor  ..... 

EF»inhalation  reference  

ED»concentration 

VF>exposure  frequency 

PEF«exposure  duration  

sotMo-air  volatilization 

factor  

particulate  emission  factor  ... 


calculated 

(mgrttg) 

10-e  


70  years  .... 
consbtuerrt 

specific 

(ug/m3)-i 


350  days/yr 

30  years 

constituent  . 

specffic 

rn^/kg  

6.79xl0e  .... 
rnP/kg  


cafculated 
(mfl/kg). 

1. 

30  years 

constituent 

specific. 

{mg/rrP). 

350  days/yr. 

30  years 

constituent 

specjfc 

rT»3/kg 

6.79x106. 

m^/kg. 


Exhibit  2.— Exposure  Assumptions  Used  To  Calculate  Soil  iNGESTiON 

[Soil  Screening  Levels] 


CorresporxJing  HWIR-meda 
assumptions 


Cancer 


Non-Cancer 


SSL  s  soil  screening  level  

TR  -  target  excess  lifetime  caricer 

THQ  -  risk 

AT  «  target  hazard  quotient 

BW  -  averaging  time  

SF  -  body  weight 

RfD  -  oral  stope  factor 

IF  -  oral  reference  dose  

IR  -  age-adjusted  soil  ingestbn  .... 

EF  ■  factor  

EO  -  soil  ingestion  rate 

exposure  frequency 

exposure  duration  


!  cak:uiated 
I  (mg/kg)  .... 


10-" 


70  years 


constituent  . 

specific 

(mg'kg/day) 


1  f  4  mg-yr/kg-day 


350  days 


calcutated. 
j  (mg/kg). 

1. 
>  6  years. 

!  15  kg. 

I  constituent 
specific. 

[  {wg/yg/day). 

200  mg^day. 
350  days/yr 
6  years 
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CAS  No. 


630-20-6  

71-55-6  

79-34-5  

79-0Q-5  

76-13-1  

75-34-3  

75-35-4  

96-1S-4  

95-94-3  

120-82-1  

9&-12-8  

107-06-2  

78-87-5  

122-66-7  

542-75-6  

99-65-0  

123-91-1  

99999-04-0 

58-90-2  

95-95-4  

93-76-6  

88-06-2  

120-83-2  

94-75-7  

105-67-9  .... 

51-28-5  

121-14-2  .... 

96-80-7  

606-20-2  .... 

823-40-5  .... 

57117-31-4 

99999-03-0 

99999-06-0 

99999-02-0 

99999-05-0 

99999-01-0 

1 746-01 -€  .. 

51207-31-9 

95-57-8  

126-99-8  .... 
110-80-5  .... 

91-59-8  

79-46-9  

88-85-7  

91-94-1  

119-90-4  ... 
119-93-7  ... 
107-05-1   ... 

56-49-5  

57-97-6  

83-32-9  

67-64-1   

75-06-8  

98-86-2  

107-02-8  ... 

79-06-1   

107-13-1   ... 


Appendix  A-1  .—Bright  Line  Numbers  for  Soil 


Constituent 


1,1,1 ,2-Tetrachloroethane 

1,1,1-Trichloroethane  

1,1,2.2-Tetrachlofoethane  

1,1.2-Trichlofoethane  

1,1 .2-Trichloro-l  ,2.2-trlfluoroethane 

1,1-Dichloroethane  

1,1-Dichloroethylene 

1 .2,3-Trichloropropane 
1 ,2,4,5-Tetrach(orobenzene 

1 ,2,4-Tnchloroben2ene 

1 ,2-Dibronrx)-3-chloropropane 

1 ,2-Dlchk)roethane  

1 ,2-DJchloropropane  

1 .2-Diphenylhy(jrazine 

1 ,3-Dichloropropene 

1 ,3-Oinitrobenzene 
1 ,4-Dioxane 
12378  PeCDFuran 
2,3,4,6-Tetrachloropnenol 

2.4,5-Trichlofopnenol 

2,4,5-TrichlOfOphenoxyacetic  acid 

2,4,6-TrichlOfoiDheno) 

2,4-Dichloropnenol  

2,4-Dichlorophencxyacetic  acid  (2,4-D) 

2,4-Dimethylphenol 

2,4-Dinitrophenol  

2,4-Dinitrotoluene  

2,4-Toluenediamine 

2,6-Dinitrotoluene  

2 ,6-Toluenediamine 
23478  PeCDFuran 
2378  HpCDDioxins 
2378  HpCDFurans 
2378  HxCDDioxins 
2378  HxCDFurans 
2378  PeCDDioxins 
2378  TCDDioxin 
2378  TCDFuran 

2-Chlorophenol  

2-Chlofo-1 ,3-butadiene 

2-Ethoxyethanol 

2-Naphthylannine 

2-NJtropropane 

2-sec-Butyl4,6-dinitrophenol  (Dinoseb) 

3,3'-Dichlorobenzidlne  

3,3'-Difnethoxyt)enzidine 

3,3'-Dimethylben2idine 

3-Chloropropene 

3-Methylcho)anthrene 

7.1 2-Dimethylben2(a)anthracene 

Acenaphttiene  

Acetone  (2-propanone)  

Acetonitnle  (methyl  cyanide) 

Acetophenone 

Acrolein 

Acrylamide 

Acrylonitrile 


Bright  Line 
for  soil 
(ppm) 


Path 


980 
400 
800 

9800 
40 


2400 

300 
110 

100 


10000 

10000 
2400 

10000 
1600 
1600 

780 


Inhal.. 
Inhal .. 
inhal.. 

Inhal .. 
Inhal .. 

Inhal.. 

Inhal . 
Ingest 

Inhal. 


Cap 

Cap 

Ingest .. 

Cap 

Ingest . 
Ingest . 

Ingest . 


Basis 


3900 


1000 


Csat. 

Cancer. 

Cancer. 

Non-Cancer. 
Cancer. 


Non-Cancer. 

Cancer. 
Cancer. 

Cancer. 


Non-Cancer. 

Carx»r. 
Non-Cancer. 

Non-Cancer. 
NorvCancer. 
NorvCancer. 

Non-Cancer. 


Ingest 


Ingest 


309-00-2  I  AWrin 


319-84-6 
62-53-3 


alpha-HCH 

Aniline  (benzeneamine) 


7440-36-0  j  Antimony  (and  compounds  N.O.S.) 

Aramite 

Arsenic  (and  compounds  N.O.S.)  .. 

Barium  (and  compounds  N.O.S.)  ... 

Benzene  

Benzidine 
Benzotnchlonde 


140-57-8  .. 
7440-38-2 
7440-39-3 
71-43-2  .... 
92-87-5  .... 
98-07-7  .... 


10000 
10000 


50-32-8  j  Benzo(a)pyrene  

205-99-2  Benzo(b)fluoranthene 

100-51-6  1  Benzyl  alcohol 


40 
100 

310 

400 

10000 

500 


90 
900 


Cap 
Cap 


Non-Cancer. 


Cancer. 


Non-Cancer. 
Non-Cancer. 


Ingest 
Ingest 

Ingest 

Ingest 
Cap  ... 
Inhal .. 

Ingest 
Ingest 


Cancer. 
Cancer. 

Non-Cancer. 

Career. 

NorvCancer. 

Cancer. 


Cancer. 
Cancer. 


CAS  No. 


APPENDIX  A-1  .—Bright  Line  Numbers  for  Soil— Continued 


100^4-7  ... 

56-55-3  

7440-41-7  . 
319-85-7  ... 
111-44-4  ... 
39638-32-9 
117-81-7  ... 

75-27-4  

74-83-9  

71-36-3  

85-68-7  

7440-43-9  . 

75-15-0  

58-23-5  

57-74-9  .,... 
108-90-7  ... 
510-15-6  ... 
124-48-1  ... 

67-66-3  

74-87-3  

7440-47-3  . 
218-01-9  ... 
156-59-2  ... 
10061-01-5 
7440-50-8  . 
1319-77-3  . 

98-82-8  

57-12-5  

72-54-8  

72-55-9  

50-29-3  

2303-16-4  . 

53-70-3  

74-95-3  

75-71-8  

75-09-2  

60-57-1  

84-66-2  

56-53-1  

60-51-5  

131-11-3  ... 
122-39-4  ... 
298-04-4  ... 

84-74-2  

117-84-0  ... 
115-29-7  ... 

72-20-8  

106-89-8  ... 
141-78-6  ... 

60-29-7  

97-63-2  

62-60-0  

100-41-4  ... 
106-9^-4  ... 

96-45-7  

52-85-7  

206-44-O  ... 

86-73-7  

50-00-0  

64-18-6  

110-00-9  ... 

eg    Oft   ft 

76-44-8  

1024-57-3  . 
t1 8-74-1  ... 
608-73-1  ... 

77-47-4  

67-72-1  

70-<JO-4  

87-68-3  


Constituent 


Bnght  Line 
for  soil 
(ppm) 


Path 


Benzyl  chlonde 

Benz(al  anthracene  

Beryllium  (and  compounds  N.O.S.)  

beta-HCH 

Bis(2-chloroethyl)  ether  

Bis(2-chloroisopropyf)  ettier 

Bis(2-ethy1hexyl)  phthalate 

Bronxxlichloromethane  

Bromomethane 

Butanol  

Butyl  benzyl  phthalate 

Cadmium  (and  compounds  N.O.S.) 

Carbon  disulfide  

Carbon  tetrachlohde 

Chlordane 

Chlorobenzene  

Chkxobenzilate 

Chkxodibromomethane  

Chloroform 

Chkxomethane 

Chromium  (and  compounds  N.O.S.)  .... 

Chrysene  

cis-1 ,2-Dichloroethene 

Cis-1 ,3-Dichloropropene 

Copper 

Cresols 

Cumene 

Cyanide  (amenable)  

DDD 

DDE  

DDT  

Diailate 

Diben2(a,h)anthracene  

Dibromomethane  (methylene  bromide) 
Dichlorodifluoromethane 
Dichloronriethane  (Methylene  Chloride) 

Dieldnn  

Diethyl  phthalate 

Diethylstibestrol 
Dimethoate. 
Dimethyl  phthalate 
Diphenylamine 
Disulfoton 

Di-n-butyl  phthalate  

Di-fvoctyl  phthalate  

Endosulfan 

Endrin  

Epjchlorohydrin 

Ethyl  acetate 

Ethyl  ether 

Ettiyl  methacrylate 

Ettiyl  methanesulfonate 

Ethylbenzene 

Ethylene  dibromide 

Ethylenethiourea 

Farnphur 

Fluoranthene  

Fluorene  

Formaldehyde 
Formic  acid 
Furan 

gamma-HCH  (Lindane)  

Heptachlor  

Heptachlor  epoxide  (a,b.g  isomers)  

Hexachlorobenzene 

Hexachlorocyclohexane 

Hexachlorocyclopentadiene  

Hexachloroethane  

Hexachlorophene 
Hexachloro-1,3-buta(£ene  


900  !  Ingest Cancer. 

100  !  Ingest i  Cancer. 

400  i  Ingest Cancer. 

300  I  Inhal I  Cancer. 

i 

210  j  Inhal '  Csat. 

1800  '  Inhal !  Csat. 

20  I  Inhal !  Non-Cancer. 

9700  !  Inhal ]  Csat. 

530  i  Inhai ;  Csat. 

390  I  Ingest i  Non-Cancer. 

110  I  Inhal i  Non^^ancer. 

200  !  Inhal Cancer. 

500  I  Ingest Cancer 

940  1  Inhal Non-Cancer. 

1900  I  Inhal i  Csat. 

200  j  Inhal {  Cancer. 

3900  !  Ingest NorvCancer. 

10000  I  Cap ;  Career. 

1500  ^  Inhal Csat. 


10000 

Cap 

NorvCancer 

3000 

Ingest 

Cancer 

2000 

Ingest 

Cancer. 

2000 

Ingest 

Cancer. 

90 


Ingest 

Inhal  .. 
Ingest 
520  i  Inhai  .. 


7000 
40 


1600 


Inhal 


Cancer. 


Cancer. 
Cancer. 
Csat. 


Csat. 


1100    Inhal.. 

10000  ;  Cap  .. 

40    lr>gest 

230    Ingest 


Csat 

NorvCaf«er. 
Non-Cancer. 
f^orvCancer. 


500    Ingest 

100  i  Ingest 

70  i  Ingest 

400    Ingest 

20  I  Inhal  .. 
10000    Cap  ... 


Csat 


NorvCarK«r. 
NorvCancer. 


Cancer. 
Cancer. 
Cafx»r. 
Cancer. 

NorvCancer. 
Cancer 


1000  I  Inhai 1  Cancer. 
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Appendix  A-1  .—Bright  Line  Numbers  for  Soil— Continued 


CAS  No. 


193-3&-5  

78-63-1   

78-59-1   

14^-50-0  

7439-92-1   .. 

108-31-6  

7439-97-€    . 

126-98-7  

67-56-1   

72^3-5  

78-93-3  

108-10-1   .... 

80-62-6  

298-00-0  .... 
7439-98-7  .. 
108-39-4  .... 

91-20-3  

7440-02-0  .. 

98-95-3  

62-75-9  

86-30-6  

621-64-7  .... 
10595-95-6 
10O-75-4  .... 
930-6&-2  .... 

55-18-5  

924-16-3  .... 

3268-87-9  .. 

99999-07-0 

152-16-9  .... 

95-48-7 

95-60-1 

95-53-^ 

56-38-2 

608-93-5 

82-68-8 

87-86-5 

108-95-2 

25265-76-3 

298-02-2 

85-44-9 

1336-36-3 

23950-58-5 

129-00-0 

110-86-1 

106-^7-8 

l06^U-5 

106-^6-7 

106-49-0  

94-5^7  

7782-49-2  .. 
7440-22-4  .. 

93-72-1   

57-24-9  

100-42-5  .... 

99-36-4  

127-18^  .... 
3689-24-5  .. 
7440-28-0  .. 
108-88-3  .... 
8001-35-2  . 
156-60-5  .... 
10061-02-6 

75-25-2  

79-01-6  

75-69-4  

126-72-7  .... 
7440-62-2  .. 

75-01-4  

1330-20-7  .. 


Constituent 


lndeno(1 ,2,3-cd)pyrene  

Isobutyl  alcohol 

Isophorone 

Kepone 

Lead  (and  compounds  N.O.S.)  

Maleic  anhydride 

Mercury  (and  compounds  N.O.S.) 

Mettiacrylonithle 

Methanol 

Methoxychlor  

Methyl  ethyl  ketone 
Methyl  isobutyl  ketone 
Methyl  methacrylate 
Methyl  parathion 
MolytxJenum 
nvCresol 
Naphthalene- 
Nickel  (and  compounds  N.O.S.) 

Nitrobenzene  

N-Nitrosodimethylamine 

N-Nitrosodtphenylamine 

N-Nrtrosodi-n-propylamtne 

N-Nitrosomethylethylamine 

N- N  itrosoptperidine 

N-Nitrosopyrrolidine 

N-Nitroso-diethylamine 

N-Nitroso-di-rvtJutylamine 

OCDD 

Octachlorodibenzofuran  (OCDF) 

Octamethyl  pyrophosphoramide 

o-Creso( 

o-Dichkjrobenzene 

o-Tokjidtne 

Parathion 

Pentachlorobenzene 

Pentachloronitrobenzene  (PCNB) 

Perrtachlorophenol 

PherK)) 

Ptienylenediamtne 

Phorate 

PtTttialic  anhydride 

Pdychlorinated  btphenyls 

Pronamide 

Pyrene 

Pyridine 

p-Chtoroaniline 

p-Creso) 

p-Dichlorobenzene 

p-Toluidine 

Satrole 

Selenium  (and  compounds  N.O.S.) 

Silver  (and  compounds  N.O.S.)  

Silvex  (2,4,5-TP) 

Strychnine  and  salts 

Styrene  

sym-Trinitrobenzene 

TetracWoroethylene 

Tetraethyl  ditNopyrop^wsphate 

Thallium 

Toluene 

Toxaphene  

trans-1.2-Dtchloroettiene  

Trans-1 ,3-Dichkxoprooene 

Tribromomethane  (Bromoform)  

Tnchlofoe#iytene  

TnchkxofKioromettiane 

Tns(2,3-dibromopropyt)phosphat« 

Vanadium  

Vinyl  chloride  (Chloroethene) 

Xylenes 


Bhght  Line 
for  soil 
(ppm) 


900 


3400 


4000 


70 


3900 


Path 


10000 
390 

10000 
90 


Ingest 
Inhal  .. 
Fixed. 
Inhal .. 

Ingest 


Cap  .. 
Ingest 

Cap  .. 
Ingest 


Basis 


Cancer. 
Csat 

Non-Cancer. 
Non-Cancer. 


10000 
300 


3000 
10000 


1000 
10000 


3100 


10000 


3900 
3900 


1400 


10000 


520 

600 

3600 

10000 
3000 


5500 

2 

320 


Cap  . 
Inhal 


Ingest 
Cap  ... 

Ingest 
Cap  ... 
Ingest 
Cap  ... 

Ingest 
Ingest 

Inhal .. 
Cap  ... 

Inhal . 
Ingest 
Inhal . 

Cap  .. 
kihal. 

Ingest 
Inhal . 
Inhal. 


Non-Cancer. 
Non-Cancer. 

Ceincer. 
Cancer. 


Non-Cancer. 
Csat. 


Cancer. 
Nor>-Cancer. 


Cancer. 
Non-Carx»r. 
Non-Cancer. 
Cancer. 


Non-Cancer. 
Non-CarKer. 


Csat. 
Cancer. 


Csat. 

Cancer. 

Csat. 

Cancer. 
Cancer. 


Non-Cancer. 

Cancer. 

Csat. 
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Appendix  A-1  .—Bright  Line  Numbers  for  Soil— Continued 

CAS  No. 

Cor^tituent 

Bright  Line   i 
for  soil 
(ppfn) 

Path 

Basis 

7440-66-6  .    . . 

Z4nc  (and  compounds  N.O.S.)  

10000 

Cap 

Non-Cancer. 

Appendix  A-2  to  Part  269 — Bright  Line 
Numbers  for  Ground  Water 

The  Bright  Lines  for  ground  water  in 
Appendix  A-2  were  calculated  directly  from 
risk  equations  in  RAGS.  Since  carcinogens 
and  non-carcinogens  pose  different  kinds  of 
health  effects,  two  sets  of  risk  equations  and 
exfHDSure  assumptions  are  used  to  calculate 
Bright  Lines  for  groundwater:  For  cancer 
health  effects: 


C  = 


TRxATxBWx365days 


SFxIRxEFxED 

For  non-cancer  health  effects: 


C  = 


RfD  X 1 0  X  B W  X  AT  X  x365  days 


IR  X  EF  X  ED 

The  exp>osure  assumptions  used  in  the 
above  risk  equations  are  presented  in  Exhibit 


3  These  exposure  assumptions  are  consistent 
with  those  used  to  develop  the  SSLs.  For 
constituents  with  calculated  Bright  Lines  for 
ground  water  less  than  the  detection  limit, 
the  groundwater  Bnght  Line  is  set  at  the 
detection  limit,  as  defined  by  the  Elxemption 
Quantitation  Criteria  (EQC)  The  ground 
water  Bright  Lines  for  1 5  constituents  are  set 
at  their  EQC's. 


Exhibit  3.— Exposure  Assumptions  Used  to  Calculate  Ground  Water  Bright  Lines 

Corresponding  HWIR-media  assunplions 


Cancer 


Norv-Cancer 


C 

TR 

AT 

BW 

SF 

RfD 

IR 

EF 

ED 


Constituent  corwentratKXi  in  groundwater 

Target  excess  lifetime  cancer  nsK  

Averaging  time  

Body  weight 

Oral  cancer  slope  factor 

Oral  reference  dose 

Groundwater  ingestion  rate 

Exposure  frequency  

Exposure  duration 


Cateulated  (mg/l) Calculated  (mga). 

10^3-1  70  years  —30  years. 

70  kg  70  kg. 

Constituent  

Specific  ....: Constituent. 

(mg/kg/day)-'   Specific. 

(mgrtcg/day). 

2  Irters/day 2  Wers/day. 

350  days,  30  years  350  days,  30  years. 


Table  to  Appendix  A-2.— Bright  Lines  for  Groundwater 


CAS  No. 


Constituent 


630-20-6  .... 

71-55-6  

79-34-5  

79-0O-6 

76-13-1  

75-34-3  

75-35-4  

96-18-4  

95-94-3  

120-82-1  .... 

96-12-8  

107-06-2  .... 

78-87-5  

122-66-7  ... 
542-75-6  ... 

99-65-0  

123-91-1  .... 
99999-04-0 

58-90-2  

95-95-4  

93-76-5  

88-06-2  

120-83-2  ... 

94-75-7  

105-67-9  ... 

51-28-5  

121-14-2  ... 

95-80-7  

606-20-2  ... 
823-40-5  ... 
57117-31-4 
99999-03-0 
99999-06-0 


1,1,1 ,2-Tetrachkxoethane  

1.1,l-Trichk)roetfiane 

1,1,2,2-Tetrachtoroethiane  

1,1,2-Trichtoroethane  ..: 

1,1,2-Trichk)ro-1,2,2-tr1fluoroettiane  

1,1-Dichloroethane  

1,1-Dichtoroethylene 

1 2,3-Trk;hloropropane  

1 ,2,4,5-Tetrachk)robenzene 

1 ,2,4-Tnchlorobenzene 

1 ,2-DibronrK)-3-chk>ropropane 

1 ,2-Dichloroethane  

1 ,2-Dichk>ropropane  

1 ,2-Diphenyltiydrazine  

1 ,3-Dichloropropene  

1 ,3-Dinitrobenzene  

1,4-Dioxane  

12378  PeCDFuran 

2,3,4,6-Tetrachtorophenol 

2,4,5-Trichtorophenol 

2,4,5-Trichlorophenoxyacetic  acid 

2,4,6-Trichk>rophenol 

2,4-Dichk3ropherx>l 

2,4-Dichk>ropherx)xyacetic  acid  (2,4-D) 

2.4-Dinnethylphenol 

2,4-Dinitropher>ol  

2,4-Dinitrotoluene  

2,4-Toluenediamine 

2,6-Dinitrotoluene  

2,6-Toluenediamine  

23478  PeCDFuran 

2378  HpCDDioxins  

2378  HpCDFurans 


Groundwater 

Bnght  bne 

Basis 

(mg^) 

3 

Cancer. 

(  ) 
0.4 

Cancer. 

1 

Non-Cancer. 

10000 

NorvCancer. 

0.9 

Cancer. 

0.1 

Cancer. 

2 

Non-Cancer. 

0.1 

Non-Carx5er. 

4 

Non-Cancer. 

0.06 

Cancer 

0.9 

Cancer 

1 

Cancer 

0.1 

Cancer. 

0.1 

Non-Cancer 

0.04 

Non-Cancer 

8 

Cancer 

0.00O01 

Cancer 

10 

Norv-Cancer 

40 

NorvCancer 

4 

NorvCancer 

8 

Cancer 

1 

NorvCancer 

4 

Non-Cancer 

7 

NorvCancer 

0.7 

Norv-Cancer 

0.1 

Cancer 

0.03 

Cancer 

0.1 

Cancer 

70 

Non-Cancer 

0.000001 

Cancer 

0.00005 

Cancer 

0.00005 

Cancer. 
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Table  to  Appendix  A-2.— Bright  Lines  for  Groundwater— Continued 


CAS  No. 


Constituent 


99999-02-0. 
99999-05-0  . 
99999-01-0  . 
1746-01-6  ... 
51207-31-9  . 

95-57-8  

126-99-8  

110-80-5  

91-59-8  

79^6-9 

88-85-7  

91-94-1  

119-90-4  .... 
119-93-7.... 
107-05-1  .... 

56-49-5  

57-97-6  

83-32-9  

67-64-1  

75-05-8  

98-86-2  

107-02-8  .... 

79-06-1  

107-13-1  .... 
309-00-2  .... 
319-84-6  .... 

62-53-3  

7440-36-0  .. 
140-57-8  .... 
7440-38-2  .. 
7440-39-3  .. 

71^3-2 

92-87-5  

96-07-7  

50-32-8  

205-99-2  .... 
100-51-6  .... 
100-44-7  .... 

56-55-3  

7440-41-7  .. 
319-65-7  .... 
111-44-4  .... 
39638-32-9 
117-81-7  ... 

75-27^ 

74-83-9  

71-36-3  

85-68-7  

J440-43-9  . 

75-15-0 

56-23-5  

57-74-9  

108-90-7  ... 
510-15-6... 
124-48-1  ... 

67-66-3  

74-67-3  

7440-47-3  . 
218-01-9  ... 
156-59-2  ... 
10061-01-5 
7440-50-6. 
1319-77-3. 

98-82-8  

57-12-5  

72-54-6  

72-55-9  

50-29-3  

2303-16-4  . 
53-70-3  


2378  HxCDDioxins  

2378  HxCDFurans 

2378  PeCDDioxins  

2378  TCDDioxin  .'. 

2378  TCDFuran  

2-Chlorophenol  

2-Chlofo-1 .3-butadtene 

2-Ettx)xyethano( 

2-NaphthylamJne 

2-Nitropropane 

2-sec-6utyl-4,6-dinitrophenol  (Dinoseb) 

3.3-Dichlorobenzidine  

3,3'-Dimethoxybenzidine  

3,3'-DimettTylbenzidine  

3-Chloropropene 

3-Methylcho(anthrene  

7,12-Dimethylt)enz(a)anthracene  

Acenaphthene 

Acetone  (2-propanone) 

Acetonitnle  (methyl  cyanide)  

Acetophenone 

Acrolein  

Acrylannde  

Acrylonrtrile  

AWnn 

aJpha-HCH  

Aniline  (benzeneamine) 

Antimony  (and  compounds  N.O.S.)  

Aramite  

Arsenic  (and  compounds  N.O.S.)  

Banum  (and  compounds  N.O.S.)  

Benzene  

Benzidine  

Benzotrichloride 

Benzo(a)pyrene  

Benzo(b)fluorantlTene  

Benzyl  alcohol  

Benzyl  chloride  

Benz(a]anthracene 

Beryllium  (arxl  compounds  N.O.S.) 

beta-HCH  

Bis(2-chloroethyl)  ether  

Bis(2-chloroisopropyl)  ether 

Bis(2-ethylhexyl)  phttialate  

Bromodichloromethane 

Bromomettiane  

Butarx)! 

Butyl  benzyl  phthalate  

Cadmium  (and  compourxls  N.O.S.)  

Ceirtxjn  disulfide 

Carbon  tetrachloride  

Chlordane  

Chlorotienzene  

Chlorobenzilate 

Chlorodibromomethane  

Chloroform  

Chloromethane  

I  Chromium  (and  compounds  N.O.S.)  ... 

Chrysene  

cis-l.2-Dichloroethene 

!  Cis-l,3-Dichloropropene  

Copper  

Cresols 

Cumene  

Cyanide  (amenable)  

DDD  

DDE  

DDT  

Diallate 

Dibenz(a,h)anthracene  


Groundwater 

Bright  Line 

(mg/1) 


Basis 


0.000005 

Cancer. 

0.000005 

Cancer. 

0.000001 

Cancer. 

0.0000005 

Cancer. 

0.000005 

Cancer. 

2 

NorvCancer. 

(') 

100 

Non-Cancer. 

0.1 

Cancer. 

(') 

0.4 

NofvCancer. 

0.2 

Cancer. 

6 

Cancer. 

0.01 

ECXD  Floor. 

(') 

0.01 

EQC  Floor. 

0.01 

EQC  Floor. 

20 

Non-Cancer. 

40 

Nor>-CarK%r. 

2 

Non-Cancer. 

40 

Non-Cdncer. 

7 

Non-Cancer. 

0.1 

EQC  Floor. 

0.2 

CarKer. 

0.005 

Cancer. 

0.01 

Cancer. 

10 

Cancer. 

0.1 

Non-Cancer. 

3 

Career. 

0.06 

Cancer. 

30 

Non-Carx»r. 

3 

Cancer. 

0.03 

EQC  Floor. 

0.007 

Cancer. 

0.01 

Cancer. 

0.1 

Cancer. 

100 

NorvCancer. 

0.5 

Cancer. 

0.2 

Cancer. 

0.02 

Cancer. 

0.05 

Cancer. 

0.08 

Cancer. 

1 

Cancer. 

6 

Cancer. 

0.7 

Cancer. 

0.5 

Non-Csuicer. 

40 

Non-Cancer. 

70 

Non-Cancer. 

0.2 

Non-Cancer. 

40 

Non-Cancer. 

0.3 

Non-Cjincer. 

0.02 

Non-Cancer. 

7 

Non-Cancer. 

0.3 

Cancer. 

1 

Cancer. 

4 

Non-Cancer. 

(') 

2 

Non-Cancer. 

1 

Cancer. 

4 

Non-Cancer. 

0.1 

Non-Cancer. 

10 

Non-Cancer. 

20 

Non-Cancer. 

10 

Non-Cancer. 

7 

Norv<;ancer. 

0.4 

Cancer. 

0.3 

Cancer. 

0.2 

Non-Cancer. 

1 

Cancer. 

0.002 

Cancer. 
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TABLE  TO  Appendix  A-2.— Bright  Lines  for  Groundwater— Continued 


CAS  No. 


74-95-3  

75-71-8  ..... 

75-09-2  

60-57-1  

84-66-2  

56-53-1  

60-51-5 

131-11-3  ... 
122-39-4  ... 
298-04-^... 

84-74-2  

117-84-0  ... 
115-29-7  ... 

72-20-6  

106-89-6  ... 
141-78-6  ... 

60-29-7  

97-63-2  

62-50-0  

100-41-4  ... 
106-93-4  ... 

96-45-7  

52-85-7  

206-44-0  ... 

86-73-7  

50-00-0  

64-18-6  

110-00-9... 

58-89-9  

76-44-6 

1024-67-3  . 
118-74-1  ... 
606-73-1  ... 

77-47-4  

67-72-1  

70-30-4 

87-66-3  

>93-39-5  ... 

78-83-1  

78-59-1  

143-50-0  ... 
7439-92-1  . 
106-31-6... 
7439-97-6  . 
126-98-7  ... 

67-56-1  

72-43-5  

78-93-3  

106-10-1  ... 

80-62-6  

298-00-0... 
7439-98-7  . 
108-39-4  ... 

91-20-3 

7440-02-0  . 

98-95-3 

62-75-9  

86-30-6 

621-64-7  ... 
10595-95-6 
100-75-4  ... 
930-55-2  ... 

55-18-5  

924-16-3  ... 
3266-67-9  . 
99999-07-0 
152-16-9  ... 

95-48-7  

95-50-1  

95-53-^ 


Constituent 


Dlt)romometheine  (methylene  bromide) 

Dichiorodifluoromethane 

Dichloromethane  (Methylene  Chloride)  .... 

Dieldrin 

Diethyl  phthalate 

Diethylstlbestrol  

Dimethoate  

Dimettiyl  phttialate 

DIphenytamine 

Disutfoton 

Di-n-butyl  phthalate  

Di-n-octyl  phthalate _.. 

Endosulfan 

ErKlrin  

Epichlorohydrin 

Ethyl  acetate 

Ettiyl  ettier  

Ettiyl  methacrylate 

Ethyl  methanesulfonate  

Ethylbenzene 

Ethylene  dibromide 

Ethylenethiourea 

Farriphur  

Fluoranttwne 

Fluorene 

Formaldehyde 

Formic  acid  

Furan  

gamma-HCH  (Lindane)  

Heptachlor  

Heptachlor  epoxide  (alpha,  beta,  gamma) 

HexachlorotJenzene 

Hexachlorocyclohexane 

Hexachkxocyclopentadiene 

Hexachloroethane 

Hexachlorophene 

Hexachkxo-1 ,3-butadiene  

lndeno(1 .2,3-cd)pyrene  

Isobutyl  alcohol 

Isophorone 

Kepone  

Lead  (and  compounds  N.O.S.)  

Maleic  anhydride  

Mercury  (and  compourxjs  N.O.S.)  

Methacrylonitrile  , 

Methanol  

Mettioxychlor  

Methyl  ethyl  ketone  

Methyl  isobutyl  ketone 

Methyl  methacrylate  

Methyl  parathion 

Molybdenum  

m-Cresol  

Naphttialene  

Nickel  (arxl  compounds  N.O.S.) 

Nitrobenzene  

N-Nitrosodimethylamine  

N-Nitrosodiphenylamtne  

N-Nitrosodi-rvpropylamine 

N-Nltrosomethylethylamine 

N-Nitrosopiperidirw  

N-Nitrosopyrrolidine  

N-Nltroso-diethylamine  

N-Nitroso-di-n-butylamine 

OCDD  

Octachlorodibenzoturan  (OCDF)  .„ 

Octamethyl  pyrophosphoramide 

oCresol  

o-Dk:hk}robenzene 

o-Toluidtne  


Groundwater 

Bright  Line 

(mg/l) 


4 

70 

10 

0.005 
300 
0.02 
0.07 
4000 
9 
001 

40 
7 

0.02 
0.1 
0.7 
300 

70 

30 
0.02 

40 
0.001 
0.03 
0.02 

10 

10 

70 
700 
0.4 
0.07 
0.02 
O005 
0.05 
0.05 
3 

0.4 
0.1 
1 

ai 

100 
70 
0.02 

V) 

40 

ai 

0.04 
200 
2 
200 

20 

30 
0.09 
2 

20 

10 
7 

0.2 
0.01 

20 
0.01 
0.01 
0.(C 
0.04 
0.02 
0.02 
O0005 
0.0005 
07 

20 

30 
0.4 


NorvCancer. 

NorvCancer. 

Career. 

Cancer. 

NorvCancer. 

EQC  Floor 

NorvCancer. 

NorvCancer 

NorvCafx»r. 

NorvCancer. 

NorvCarx«r. 

NorvCancer. 

NorvCancer. 

NorvCancer. 

Non-Cancer. 

NorvCancer. 
!  NorvCancer. 
'  NorvCancer. 
I  EQC  Fkxx 
i  NorvCancer 
>  Cancer, 
i  NorvCarx»f. 
I  EQC  Fkxx 
j  NorvCancer 
I  NorvCancer 
'  NorvCancer 
I  Non-Cancer 
I  NorvCancer 

Cancer 

Carx»r 

NorvCancer. 

Carreer 

Cancer. 

NorvCancer 
I  Non-Cancer 

NorvCarx«r. 
■  Cancer. 

Carx»f 

NorvCancer 

Noo-Cancer 

EOC  Fkx>r 

NorvCarcer 

NorvCancer 

NorvCancer 

Non-Cancer 

NorvCancer 

NorvCarx:er. 

Non-Career 

NorvCarx«r. 

Non-Carx»r 

Non-Cancer 

NorvCarx»f. 

NorvCarK»r 

NorvCancer 

NorvCancer. 

EQC  Fkx)r. 

Cancer. 

EOC  Fkxjr. 

EOC  FkJor. 

EQC  Fkx)r 

Cancer 

EOCFkxw. 

Cancer 

CarKer. 

Cancer 

NorvCancer 

NorvCancer 

NorvCancer 

Cartcer. 


18862 


Federal  Register  /  Vol.  61.  No.  83  /  Monday,  April  29,  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No.  83  /  Monday,  April  29,  1996  /  Proposed  Rules 


18863 


Table  to  Appendix  A-2.— Bright  Lines  for  Groundwater— Continued 


\ 


CAS  No. 


Constituent 


56-3a-2  

608-93-5  .... 

82-68-6  

87-86-5  

108-95-2  .... 
25265-76-3 
298-02-2  .... 

85^M-9 

l336-<J6-3.. 
23950-58-5 
129-00-0  .... 
110-86-1  .... 
106-47-8  .... 
106-44-5  .... 
106-46-7  .... 
106-^9-0  .... 

94-59-7  

7782-49-2  .. 
7440-22^  .. 

93-72-1  

57-24-9  

100-^2-5  .... 

99-35^ 

127-18-4  ... 
3689-24-5. 
7440-28-0  . 
108-88-3  ... 
8001-35-2  . 
156-60-5  ... 
10061-02-6 

75-25-2  

79-01-6  

75-69^ 

126-72-7  ... 
7440-62-2  . 

75-01-4  

1330-20-7  . 
7440-66-6  . 

'  No  Data. 


Appendix  B  to  Part  269— Submittal  of 
TreaUbility  Data 

Both  treatability  data  and  full-scale 
operating  data  shall  be  submitted  to  EPA  for 
entry  into  the  National  Risk  Management 
Research  Laboratory  (NRMRL)  treatability 
database  system.  Data  from  treatability 
studies  shall  he  submitted  as  soon  as  the 
treatability  study  (or  studies)  has  been 
completed.  Full-scale  operating  data  shall  be 
submitted  every  three  years,  or  after  the 
cleanup  has  been  completed,  whichever  is 
first. 

Data  shall  be  submitted  to:  Chief,  Site 
Management  Support  Branch, National  Risk 
Management  Research  Laboratory. 26  West 
Martin  Luther  King  Drive,Cincinnati,  Ohio 
45268. 

A  copy  of  the  entire  treatability/ 
performance  study  should  be  submitted  if 
f)ossible.  No  particular  format  is  required  for 
presentation  of  the  data;  however,  the 
following  information  must  be  included: 
— Site/laboratory  namr  and  address 
— Point  of  contact 

— Technology  (or  technologies)  used 
— Chemicals  of  contamination 


Parattiton  

Pentachlofobenzene 

Pentachlofonitrobenzene  (PCNB)  .. 

Pentachlorophenol 

Phenol 

Ptienylenediamine  

Phofate  

Phthalic  anhydride  

Pdychtohnated  biphenyls 

Pronamtde  

Pyrene  

Pyridine .":... 

f>-Chtofoaniline 

p-Cresd  

p-Dcr)k>robenzene 

p-Toluidine 

Safrote  

Selenium  (and  compounds  N.O.S.) 
Silver  (and  compounds  N.O.S.)  .... 

Sitvex  (2,4.5-TP)  

Strychnine  and  salts  

Styrene  

sym-Tnnitrobenzene 

Tetractikxoethylene  

Tetraethyl  dithiopyrophosphate  

Thallium  

Toluene 

Toxaphene  

trans- 1,2-Dichloroethene  

Trans-1 ,3-Dichtoropropene  

Tritxomomethane  (Bromoform)  

Tnchloroethylene  

Trichlorofluoromettiane 

Tris(2,3-dibfomopropyl)phosphate  . 

Vanadium 

Vinyl  chlonde  (Chloroethene)  

Xylenes  

Zinc  (and  compounds  N.O.S.) 


Groundwater 

Bright  Line 

Basis 

(mg/i) 

2 

Non-Cancer. 

0.3 

Non-Cancer. 

0.3 

Cancer. 

0.7 

Cancer. 

200 

Non-Cancer. 

2 

Non-Cancer. 

0.07 

Npn-Cancer. 

700 

NorvCancer. 

0.01 

Cancer. 

30 

NorvCancer. 

10 

Non-Cancer. 

0.4 

Non-Cancer. 

1 

Non-Cancer. 

n. 

4 

Cancer. 

0.4 

Cancer. 

0.5 

Cancer. 

2 

Non-Q^ncer. 

2 

Non-Cancer. 

3 

Non-Cancer. 

0.1 

Non-Cancer. 

70 

Non-Cancer. 

0.02 

Non-Cancer. 

4 

Non-Cancer. 

0.2 

Non-Cancer. 

(') 

70 

Non-Cancer. 

0.08 

Cancer. 

7 

Non-Cancer. 

0.1 

NorvCancer. 

7 

Non-Cancer. 

(') 

100 

Non-Cancer. 

0.2 

EQCFkw. 

3 

Non-Cancer. 

0.04 

Cancer. 

700 

NorvCancer. 

100 

Non-Cancer. 

— Size  of  study  (i.e.,  bench  top,  pilot  plant, 

full  scale) 
— Volumes  treated 
— Description  of  study /abstract 
— Beginning  and  ending  concentrations 
— Percent  removal 
— Analytical  method 
— Source  matrix 

— Any  important  of)erational  parameters 
— Any  other  information  that  the  site  feels  is 

important 

Sites  should  be  aware  that  any  data 
submitted  will  be  available  to  the  general 
public  through  the  NRMRL  treatability 
database.  Sites  should  not  submit 
confidential  business  information  (CBI) 
material. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

Subpart  A— General  Information 

15.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905.  6912,  6924, 
6925, 6927, 6939,  and  6974. 

15a.  Section  270.1  (a)(1)  is  revised  to 
read  as  follows: 

§  270.1    Purpose  and  scope  of  ttiesa 
regulations. 

(a)  Coverage.  (1)  These  permit 
regulations  establish  provisions  for  the 
Hazardous  Waste  Permit  Program  under 
Subtitle  C  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA).  (Pub.  L.  94-580,  as 
amended  by  Pub.  L.  95-609  and  by  Pub. 
L.  96-482;  42  U.S.C.  6091  et  seq.).  They 
apply  to  EPA  and  to  approved  States  to 
the  extent  provided  in  part  271  of  this 
chapter.  Other  requirements  can  be 
found  in  Part  269  of  this  chapter. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS  ' 

16.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a)  and 
6926. 

16a.  Section  271.21  is  amended  by 
revising  paragraph  (b)  introductory  text, 
(b)(1).  ^)(2)  and  (e)(2)  introductory  text; 
by  reserving  paragraph  (h)  and  by 
adding  paragraphs  (i),  (j)  and  (k)  and  by 
adding  a  table  to  the  end  of  the  section 
to  read  as  follows: 

§  271 .21    Procedures  for  revision  of  State 
programs. 

***** 

(b)  Revision  of  a  State  program  shall 
be  accomplished  as  follows: 

(1)  The  State  shall  submit  a  modified 
program  description,  Attorney  General's 
Statement,  Memorandum  of  Agreement, 
or  such  other  documents  as  EPA 
determines  to  be  necessary  under  the 
circumstances.  Submittals  to  support 
Category  1  and  Category  2  program 
revisions  (as  listed  in  Table  1)  shall  be 
in  accordance  with  paragraph  (i)  of  this 
section. 

(2)  The  Administrator  shall  approve 
or  disapprove  program  revisions  based 
on  the  requirements  of  this  part  and  of 
the  Act.  In  approving  or  disapproving 
program  revisions,  the  Administrator 
shall  follow  the  procedures  of  paragraph 
(b)  (3)  or  (4)  of  this  section.  Procedures 
for  review  and  approval  of  Category  1 
and  Category  2  program  revisions  (as 
listed  in  Table  1)  shall  be  in  accordance 
with  paragraph  (i)  of  this  section. 
***** 

(e)  *  *  • 

(2)  Federal  program  changes  are 
defined  for  purposes  of  this  section  as 
promulgated  amendments  to  40  CFR 
parts  124,  270,  260-269  and  any  self- 
implementing  statutory  provisions  (i.e., 
those  taking  effect  without  prior 
implementing  regulations)  which  are 


listed  as  State  program  requirements  in 
this  subpart.  States  must  modify  their 
programs  to  reflect  Federal  program 
changes  and  must  subsequently  submit 
the  modifications  to  EPA  for  approval. 
***** 

(h)  (Reserved). 

(i)  Category  2  program  revisions. 
Category  2  program  revisions  and 
prerequisite  requirements  are  identified 
in  Table  1  of  this  section.  The 
procedures  for  authorization  of  Category 
2  program  revisions  are  as  follows: 

(1)  The  State  shall  submit  an 
application  for  authorization  of  Category- 
2  program  revision(s).  The  State 
application  shall  include: 

(i)  A  certification  by  the  State 
Attorney  General  (or  the  attorney  for  the 
State  agency(ie8)  which  have 
independent  legal  counsel)  that  the  laws 
and  regulations  of  the  State  provide 
adequate  authority  to  implement  a  State 
program  equivalent  to  the  Federal 
program  as  listed  in  Table  1; 

(ii)  A  certification  by  the  Director  (as 
"Director"  is  defined  in  40  CFR  270.2) 
that  the  State  intends  to  and  has  the 
capability  to  implement  a  State  program 
equivalent  to  the  Federal  program.  EPA 
may  establish  essential  program 
elements  for  any  Category  2  rule.  When 
established,  the  Director's  certification 
shall  address  each  essential  element 
individually. 

(iii)  An  update  to  the  State/EPA 
Memorandum  of  Agreement  (MOA) 
provided  in  §  271.8  or  a  certification  by 
the  Director  stating  that  the  current 
MOA  provides  for  adequate 
implementation  of  the  program 
revision(s). 

(iv)  An  update  to  the  Program 
Description  provided  in  §  271.6  or  a 
certification  by  the  Director  stating  that 
the  current  Program  Description 
adequately  addresses  implementation  of 
the  program  revision(s). 

(v)  Copies  of  all  cited  State  laws  and 
regulations  showing  that  the  cited  State 
laws  and  regulations  are  lawfully 

Table  i  to  §  271.21 


adopted  and  fully  effective  at  the  time 
the  certifications  are  signed. 

(vi)  At  the  State's  discretion,  any 
additional  information  which  the  State 
believes  will  support  the  application. 

(2)  Within  30  days  of  receipt  of  a 
Category  2  program  revision 
apphcation,  EPA  will  review  the 
application  to  determine  if  it  is 
complete.  If  EPA  determines  that  the 
apphcation  is  not  complete,  EPA  will 
provide  the  State  a  concise  written 
Statement  of  the  deficiencies  of  the 
apphcation. 

(3)  Within  60  days  of  determining  a 
Category  2  application  is  complete.  EPA 
will  review  the  application  to  determine 
whether  the  application  describes  a 
State  program  equivalent  to  the  Federal 
program  and  follow  the  procedures  of 
paragraph  (b)(3)  of  this  section  for  an 
immediate  final  rule  to  publish  its 
decision  to  authorize  or  deny 
authorization  of  the  program  re\'ision. 
The  State  and  EPA  may  agree  to  a  longer 
or  shorter  review  period.  The  State  and 
EPA  may  agree  to  use  the  procedures  of 
paragraph  (b)(4)  of  this  section  for  a 
proposed/final  rule. 

(j)  For  purposes  of  Categon*'  2  program 
revisions,  State  programs  will  be 
considered  equivalent  to  the  Federal 
program  if  the  laws  and  regulations 
cited  by  the  State  provide  for  a  program 
no  less  stringent  than  the  analogous 
Federal  program. 

(k)  For  purposes  of  Categon,-  2 
program  revisions.  State  certifications 
will  be  considered  incomplete  when 

(1)  Copies  of  cited  statutes  or 
regulations  were  not  included; 

(2)  The  statutes  or  regulations  cited  by 
the  State  are  not  in  effect; 

(3)  The  State  is  not  yet  authorized  for 
certain  RCR.A  rules  specified  as 
necessar\'  before  seeking  authorization  " 
of  the  program  revision  at  issue,  as 
identified  in  Table  1; 

(4)  The  certification  contains 
significant  errors  or  omissions. 


Program  revision 


HWIR-media  njle  40  CFR  Part  269  (except  40  CFR  269.30-26934) 
LDR  treatment  requirements  for  media  40  CFR  269.30-26934 


Site-specific  LDR  treatment  variances  40  CFR  268.44  

HWIR-waste  rule  (60  FR  66344-663469,  December  21,  1995) 

Revised  Technical  Standards  for  Hazardous  Waste  Combustion  Facilities  April  19, 
1996. 


Prerequisite  regulations 


Category 


Final  authorization  as  defined  in  §270.2 
LDR  Third  Third  Rule.  55  FR  22520  Jun. 

1,  1990. 
LDR  Third  Third.   55  FR  22520  Jun    '■ . 

1990. 
Final  authorization  as  defined  in  §270.2 
Final  authorization  as  defined  m  §270.2 


2 

2. 


2 

2 
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17.  Add  a  new  §271.28  to  subpart  A 
to  read  as  follows; 

§  271.28    Specific  authorization  provisions 
for  an  HWIR-media  program. 

(a)  The  essential  elements  of  an 
HWIR-media  program  are: 

(1)  Authority  to  address  all  media  that 
contain  hazardous  wastes  listed  in  Part 
261 ,  Subpart  D  of  this  chapter,  or  that 
exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste 
defined  in  part  261.  subpart  C  of  this 
chapter. 

(2)  Authority  to  address  the  hazards 
associated  with  media  that  are  managed 
as  part  of  remedial  activities  and  that 
the  Director  has  determined  do  not 
contain  hazardous  wastes  (according  to 
40  CFR  269.4).  but  would  otherwise  be 
subject  to  Subtitle  C  regulation.  States 
that  choose  to  make  contained-in 
decisions  only  when  the  concentrations 
of  hazardous  constituents  in  any  given 
media  are  protective  of  human  health 
and  the  environment,  absent  any 
additional  management  standards  (i.e., 
eatable,  drinkable  concentrations),  may 
receive  HWIR-media  authorization 
without  certifying  their  ability  to 
impose  management  standards  on 
media  that  no  longer  contain  hazardous 
waste. 

(3)  Authority  to  include,  in  the 
definition  of  media,  materials  found  in 
the  natural  environment  such  as  soil, 
ground  water,  surface  water,  and 
sediments,  or  a  mixture  of  such 
material?  with  liquids,  sludges,  or  solids 
that  are  inseparable  by  simple 
mechanical  removal  processes  and 
made  up  primarily  of  media. 


(4)  Authority  to  exclude  debris  (as 
defined  in  40  CFR  268.2)  and  non-media 
cleanup  wastes  from  the  requirements  of 
40  CFR  part  269  (except  the 
requirements  for  Remediation 
Management  Plans). 

(5)  Authority  to  use  the  contained-in 
principle  (or  equivalent  principles)  to 
remove  contaminated  media  from  the 
definition  of  hazardous  waste  only  if 
they  contain  hazardous  constituents  at 
concentrations  at  or  below  those 
specified  in  appendix  A  of  part  269  of 
this  chapter. 

(6)  Authority  to  require  compliance 
with  LDR  requirements  listed  in  40  CFR 
269.30  through  269.34. 

(7)  Authority  to  issue,  modify  and 
terminate  (as  appropriate)  permits, 
orders,  or  other  enforceable  documents 
to  impose  management  standards  for 
media  as  described  in  essential  elements 
1-6  and  8  and  9. 

(8)  Requirements  for  public 
involvement  in  management  decisions 
for  hazardous  and  non-hazardous  media 
as  described  in  40  CFR  269.43(e). 

(9)  Authority  to  require  that  data  from 
treatability  studies  and  full  scale 
treatment  of  media  that  contain 
hazardous  waste  be  submitted  to  EPA 
for  inclusion  in  the  National  Risk 
Management  Research  Laboratory 
treatability  database. 

(b)  EPA  may  withdraw  authorization 
of  a  State  HWIR-media  program 
whenever: 

(1)  The  State  has  failed  to  adequately 
address  EPA  concerns;  or 

(2)  The  State's  HWIR-media  program 
does  not  provide  authority  for  all  of  the 
HWIR-media  program  essential 
elements  as  set  forth  in  this  section;  or 


(3)  The  State's  HWIR-media  program 
meets  any  one  of  the  criteria  for  general 
program  withdrawal  as  set  forth  in 
§  271.22.  When  withdrawing  a  State's 
HWIR-media  program  authorization, 
EPA  will  use  the  procedures  of 
§  271.21(b)(4)  for  a  proposed/final  rule 
to  provide  notice  of  the  proposed 
authorization  decision. 

(c)  Following  withdrawal  of  a  State's 
HWIR-media  program,  the  State  is 
barred  from  making  contained-in 
decisions  or  from  approving  RMPs  and 
EPA  will  implement  the  Federal  HWIR- 
media  program  in  the  State.  RMPs 
issued  by  a  State  pursuant  to  its  HWIR- 
media  program  prior  to  program 
withdrawal  will  remain  in  effect; 
however,  EPA  may  use  its  enforcement 
authorities  to  impose  additional 
requirements  on  media  managed 
pursuant  to  such  RMPs,  as  necessary  to 
protect  human  health  and  the 
environment. 

(d)  Any  person  may,  at  any  time, 
submit  written  information  to  EPA 
alleging  inadequate  State  performance 
of  an  authorized  HWIR-media  program 
and  EPA  will  consider  such  information 
when  making  decisions  about  the 
appropriate  phase  of  monitoring  for  a 
State  HWIR-media  program.  EPA  will 
provide  copies  of  all  such  written 
information  to  the  Director  and  give  the 
State  at  least  30  days  to  respond. 
Following  receipt  of  the  State's 
response,  EPA  will  respond  to  all  such 
information  in  writing.  EPA  and  the 
State  may  agree  to  waive  the 
opportunity  for  State  response. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  361,  362.  363,  364,  385. 
386  and  391 

[FHWA  Doclwt  No.  MC-06-18] 

RIN212S-A064 

Ruies  of  Practice  for  Motor  Carrier 
Proceedings;  investigations; 
Disquaiifications  and  Penalties 

agency:  Federal  Highway  "^ 
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SUMMARY:  The  FHWA  proposes  to 
amend  its  rules  of  practice  for  motor 
carrier  safety,  hazardous  materials,  and 
other  enforcement  proceedings,  motor 
carrier  safety  rating  procedures,  driver 
qualification  proceedings,  and  its 
schedule  of  penalties  for  violations  of 
the  Federal  Motor  Carrier  Safety 
Regulations  and  the  Hazardous 
Materials  Regulations.  The  FHWA 
further  proposes  to  add  provisions  on 
investigative  authority  and  procedures 
and  general  motor  carrier 
responsibilities.  These  rules  would 
increase  the  efficiency  of  the  practices, 
consolidate  existing  administrative 
review  procedures,  enhance  due  process 
and  the  awareness  of  the  public  and 
regulated  community,  and 
accommodate  recent  programmatic 
changes.  The  rules  would  apply  to  all 
motor  carriers,  other  business  entities, 
and  individuals  involved  in  motor 
carrier  safety  and  hazardous  materials 
administrative  actions  and  proceedings 
with  the  FHWA  after  the  effective  date 
of  the  final  rule. 

DATES:  Comments  must  be  received  on 
or  before  July  29,  1996. 
ADOACSSes:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
96-18,  FHWA,  Office  of  the  Chief 
Counsel,  HCC-10,  Room  4232,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  8:30  a.m.  to  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
hoUdays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOn  FUfTTHER  MFOMIATION  CONTACT: 
Paul  Brennaji,  Office  of  the  Chief 
Counsel,  (202)  366-0834.  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 
Introduction 

This  rulemaking  includes  the  first 
comprehensive  rewrite  of  the  FHWA's 
rules  of  practice  for  motor  carrier 
administrative  proceedings  since  1985. 
It  is  the  forerunner  of  a  comprehensive 
revision  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR)  anticipated 
to  follow  the  completion  of  a  zero-based 
review  of  those  regulations  presently 
underway  in  the  agency.  These 
proposed  regulations  would  appear  in 
previously  unused  chapters  of  that 
portion  of  the  Code  of  Federal 
Regulations  reserved  for  the  FMCSR, 
thus  leaving  ample  room  for  the  future 
revisions.  The  current  rules  of  practice 
for  safety  enforcement  and  driver 
qualification  proceedings,  found  in  49 
CFR  part  386  and  in  §  391.47.  would  be 
replaced  by  new  part  363.  New  part  361 
restates,  explains  and  expands  upon 
statutory  authority,  administrative 
enforcement  powers,  and  general 
responsibilities.  New  part  364  is  the  first 
general  treatment  of  penalties  for 
violations  of  safety  rules  provided  in 
regulatory  form,  llie  amendments 
embodied  in  these  three  proposed  parts 
are  based  on  the  FHWA's  experience 
enforcing  the  motor  carrier  safety 
regulations  through  part  386.  It  is 
intended  that  the  new  procedures 
would  make  administrative  actions  and 
proceedings  more  efficient  while 
enhancing  the  guarantee  of  due  process 
to  carriers,  individuals,  and  other 
entities  by  substantially  increasing 
awareness  of  the  consequences  of 
noncompliance  with  commercial  motor 
vehicle  safety  and  hazardous  materials 
regulations. 

New  part  362  would  replace  current 
part  385,  which  provides  administrative 
review  procedures  within  the  safety 
ratings  process.  Safety  ratings  continue 
to  gain  in  relative  importance  in  the 
entire  safety  program  in  response  to 
legislative  mandate,  as  a  part  of  agency 
progranunatic  changes,  and  in  the 
significance  attached  to  the  ratings  by 
the  industry  itself.  Updated  procedures 
will  allow  for  better  accommodation  of 
these  interests.  Parts  385  and  386  would 
be  deleted  and  reserved  for  future  use. 

This  rulemaking  preamble  will  first 
briefly  discuss  the  ciurent  statutory 
background.  Each  proposed  part  is  then 
analyzed  by  describing  some  of  the 
antecedents  of  any  corresponding 
current  procedures,  followed  by  a 
section-by-section  analysis  of  the 
proposed  rules.  Finally,  the  proposed 
rules  themselves  appear. 


Statutory  Background 

Congress  has  delegated  certain  powers 
to  regulate  interstate  conmierce  to  the 
Department  of  Transportation  in 
numerous  pieces  of  legislation,  most 
notably  in  the  Department  of 
Transportation  Act  (DOT  Act),  section  6, 
Pub.  L.  85-670.  80  Stat.  931  (1966). 
Section  55  of  the  DOT  Act  transferred 
the  authority  of  the  Interstate  Conmierce 
Commission  (ICC)  to  regulate  the 
qualifications  and  maximum  hours  of 
service  of  employees,  the  safety  of 
operations,  and  the  equipment  of  motor 
carriers  in  interstate  commerce  to  the 
Federal  Highway  Administration  (the 
agency),  an  operating  administration  of 
the  DOT.  49  U.S.C.  104.  This  authority, 
first  granted  to  the  ICC  in  the  Motor 
Carrier  Act  of  1935.  Pub.  L.  74-255.  49 
Stat.  543.  now  appears  in  49  U.S.C. 
Chapter  315.  The  regulations  issued 
under  this  authority  became  known  as 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  appearing 
generally  at  49  CFR  parts  390-399.  The 
administrative  powers  to  enforce 
Chapter  315  were  also  transferred  from 
the  ICC  to  the  DOT  in  1966.  and  appear 
in  49  U.S,C-  Chapter  5. 

The  Motor  Carrier  Safety  Act  of  1984 
(1984  Act).  Pub.  L.  98-554,  98  Stat. 
2832.  restated,  for  the  first  time,  the 
interstate  safety  authority  in  terms  of 
particular  classes  of  commercial  motor 
vehicles  (CMV).  These  statutory  classes 
coincided  identically  with  the 
definition  of  CMV  adopted  by  the 
agency  in  the  existing  FMCSRs  issued 
under  the  Motor  Carrier  Act  of  1935. 
The  1984  Act  is  codified  at  49  U.S.C. 
Chapter  311.  Subchapter  HI.  These  two 
largely  overlapping  statutes,  i.e.. 
Chapters  311  and  315.  serve  as  parallel 
and  complementary  authorities  for 
issuance  of  safety  regulations  for  motor 
carriers  and  commercial  motor  vehicles 
operating  in  interstate  conunerce. 

It  should  be  noted  that  both  chapters 
define  interstate  commerce  as  trade, 
traffic,  or  transportation  in  the  United 
States  which  is  between  a  place  in  a 
state  and  a  place  outside  of  such  state 
or  is  between  two  places  in  the  same 
state  through  another  state  or  place 
outside  the  state.  The  DOT  and  the  ICC 
interpret  as  within  this  jurisdiction 
transportation  wholly  within  a  state 
which  is  part  of  a  continuing  through 
movement  of  property  or  passengers 
across  state  lines.  This  "crossing  state 
lines"  definition  represents  a  delegation 
of  less  than  the  full  power  possessed  by 
Congress  to  regulate  interstate 
commerce.  A  more  complete  delegation 
is  found  in  other  laws  in  which  all 
trade,  traffic,  and  transportation 
affecting  interstate  commerce  is  deemed 
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interstate  commerce  regardless  of  its 
direct  connection  with  a  movement  of 
goods  across  state  lines. 

For  example,  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (CMVSA), 
Pub.  L.  99-570. 100  Stat.  3  207-170.  49 
U.S.C.  chapter  313)  applies  to  trade, 
traffic,  and  transportation  on  public 
highways  wholly  within  a  state  as 
affecting  interstate  commerce  because 
such  trade,  traffic  and  transportation 
intermingles  with  cross-border 
movements  and  therefore  affects 
interstate  commerce.  The  CMVSA 
established  a  national  commercial 
driver's  license  program  (CDL)  for  all 
drivers  of  CMVs.  which  were  defined  to 
exclude  certain  smaller  vehicles  covered 
under  the  1984  Act  and  longstanding 
FHWA  regulations,  unless  the  agency 
determined  that  it  was  appropriate  to 
include  them.  The  FHWA  did  restrict 
the  CDL  program  to  larger  vehicles.  At 
the  same  time,  the  CMVSA  extended 
jurisdictional  coverage  to  drivers  in 
commerce  that  had  previously  been 
considered  entirely  intrastate  and  thus 
beyond  the  jurisdictional  reaches  of  the 
earlier  acts.  This  was  a  major  departure 
from  the  traditional.  ICC-inherited  zone 
of  jurisdiction  based  on  the  origin  and 
destination  of  the  cargo  being 
transported.  The  distinction  can  be  seen 
most  readily  in  drug  testing 
requirements,  which  were  initially 
issued  by  DOT  1989  under  its  parallel 
general  safety  authority  in  sections 
31502  and  31136.  Congress  enacted 
specific  drug  and  alcohol  testing 
statutory  requirements  in  1991  by 
amending  the  CMVSA  (49  U.S.C. 
31306).  This  action  had  the  effect  of 
expanding  the  reach  of  testing  from 
drivers  of  vehicles  carrying  interstate 
cargo  to  drivers  of  any  vehicles  meeting 
the  definition  of  "commercial  motor 
\ehicle"  provided  in  the  CMVSA. 
which,  by  their  very  nature,  affect 
interstate  commerce. 

The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA)  Pub.  L.  101-615.  104 
Stat.  3244,  replacing  the  Hazardous 
Materials  Transportation  Act  (HMTA). 
Pub.  L.  93-633.  88  Stat.  2156  (1975) 
required  the  DOT  to  issue  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  inter-  and  intrastate 
commerce.  49  U.S.C.  Chapter  51.  The 
Research  and  Special  Programs 
Administration  (RSPA)  of  DOT  issues 
the  Hazardous  Materials  Regulations 
(HMR).  which  provide  standards  on  the 
classification,  packaging,  handling,  and 
registration  of  hazardous  materials.  The 
FHWA  enforces  the  HMR  in  relation  to 
the  transportation  of  hazardous 
materials  by  highway. 


The  Motor  Carrier  Act  of  1980,  Pub. 
L.  96-296.  94  Stat.  793.  and  the  Bus 
Regulatory  Reform  Act  of  1982.  Pub.  L. 
97-261,  96  Stat.  1121.  established 
requirements  for  minimum  levels  of 
insurance  for  for-hire  interstate  motor 
carriers  and  all  carriers  of  certain 
hazardous  materials  in  inter-  and 
intrastate  commerce.  49  U.S.C.  31138- 
31139. 

The  Intermodal  Safe  Container  Act  of 
1992,  Pub.L.  102-548, 106  Stat.  3646, 
established  weight  certification 
requirements  for  tenderors  and  carriers 
of  intermodal  containers.  49  U.S.C. 
Chapter  59. 

The  various  acts  authorize  the 
enforcement  of  the  FMCSRs  and  HMRs 
and  provide  both  civil  and  criminal 
penalties  for  violations.  In  practice, 
when  circimistances  dictate  that  an 
enforcement  action  be  instituted,  civil 
penalties  are  more  commonly  sought 
than  criminal  sanctions.  The 
administrative  rules  proposed  in  this 
rulemaking  apply,  among  other  things, 
to  the  administrative  adjudication  of 
civil  penalties  assessed  for  violations  of 
the  FMCSR  and  the  HMR. 

Analysis 

Part  36 i:  Administrative 

As  proposed,  this  part  sets  forth  the 
authority  granted  to  the  agency  to 
enforce  the  coimnercial  motor  vehicle 
safety  regulations — ^the  FMCSRs  and 
HMRs.  It  also  describes  the  practices 
followed  by  the  agency  in  exercising 
this  authority  and  prescribes  certain 
responsibilities  imposed  by  these 
authorities  upon  motor  carriers  and 
others  subject  to  these  acts. 

Background 

Except  for  a  somewhat  obscure 
provision  in  appendix  B  to  chapter  III, 
subchapter  B  of  the  CFR,  the  authority 
for  the  agency's  inspection  and  other 
administrative  powers  appears  only  in 
statute  (see,  e.g.,  49  U.S.C.  501-525. 
31133.  and  5121).  Standards  and 
practices  for  the  agency's  training 
materials,  policy  guidance,  and  internal 
manuals  which  are  available  to  the 
public,  but  only  upon  request.  Including 
these  standards  and  practices  in  the 
regulations  would  provide  one 
convenient  and  authoritative  reference 
source  for  all  regulatees  and  put  them 
on  notice  of  what  may  be  expected  from 
Federal  enforcement  officials  as  well  as 
what  is  expected  of  the  regulated 
community. 

Detailed  intra-agency  delegations  of 
motor  carrier  safety-related  functions  at 
one  time  appeared  in  49  CFR  301.60. 
but  were  removed  in  1988  following  a 
significant  reorganization  of  the  motor 


carrier  safety  functions  and  anticipated 
repubUcation  of  the  regulations  under 
new  authority.  53  FR  2035  (January  26, 
1988).  Specific  delegations  of  authority 
from  the  Administrator  to  the  Office  of 
Motor  Carriers  now  appear  only  in 
FHWA  organizational  documents. 

Section-by-Section  AnaJjrsis 

Section  361.101     Purpose 

This  part  would  spell  out  the 
authority  and  procedures  used  by  the 
FHWA  to  conduct  investigations  and 
other  enforcement  activities  related  to 
commercial  motor  vehicle  safety,  and 
the  corresponding  obligations  of  the 
regulated  industry.  Its  purpose  is  to 
inform  the  pubhc  of  the  agency's  role, 
to  increase  awareness  of  and 
compliance  with  the  safety  regulations, 
and  to  facihtate  pubhc  contact  with 
FHWA  officials  enforcing  the 
regulations. 

361 .102    Authority  and  Delegations 

The  first  sentence  of  paragraph  (a) 
would  Ust  the  chapters  of  title  49,  U.S. 
Code,  in  which  Congress  has  conferred 
on  the  Secretary  of  Transportation  the 
authority  to  regulate  commercial  motor 
vehicle  safety.  Many  sections  of  these 
chapters  are  cited  throughout  this 
document.  One  statutory  provision 
which  is  not  mentioned  again  is  42 
U.S.C.  4917,  which  gives  the  Secretary 
the  authority  to  enforce  En\'ironmental 
Protection  Agency  standards  for  the 
hmitation  of  noise  emissions  resulting 
from  the  operation  of  motor  carriers 
engaged  in  interstate  commerce.  The 
regulations  implementing  this  provision 
appear  in  part  325,  and  would  not  be 
amended  in  this  rulemaking. 

The  second  sentence  of  paragraph  (a) 
would  specif>'  the  administrative 
powers  the  FHWA  may  employ  in 
carrying  out  its  regulatory  authority. 
The  intention  of  this  sentence  would  be 
to  allow  application  of  all  of  these 
powers  in  the  enforcement  of  each 
relevant  regulatoryjchapter  (i.e.,  49 
use.  chs.  51.  59.  311.  313.  and  315). 
The  powers  specified  are  virtually 
identical  to  those  listed  in  title  49  U.S.C. 
5121  and  31133,  which  are  to  be  used 
in  the  enforcement  of  chapters  51  and 
311.  respectively.  The  administrative 
powers  to  enforce  chapter  315  are 
provided  in  chapter  5  (see  49  U.S.C. 
501(b)).  Because  the  jurisdiction  of 
chapters  311  and  315  are  identical  as 
applied  by  the  FHWA.  with  49  U.S.C 
31136  and  31502  routinely  cited  as 
parallel  authority  for  safety  regulations, 
the  administrative  powers  available  to 
enforce  chapter  315  may  also  be  said  to 
be  coextensive  with  those  under  chapter 
311. 
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The  authority  to  investigate  violations 
of  chapter  313.  the  commercial  driver's 
license  program,  including  drug  and 
alcohol  testing,  appears  in  49  U.S.C.  322 
and  31317.  (See  12018(a)  of  the  CMVSA 
of  1986,  in  which  the  FHWA  is  granted 
the  power  to  issue  such  regulations  as 
may  be  necessary  to  carry  out  the 
chapter).  It  is  under  this  authority  that 
the  administrative  powers  in  49  U.S.C. 
31133  and  chapter  5  would  be  applied 
in  this  rule  to  enforcement  of  chapter 
313.  Similar  authority  to  enforce  chapter 
59  may  be  found  in  49  U.S.C.  5907. 

Paragraphs  (b)  and  (c)  would  restate 
the  delegation  of  these  authorities 
within  the  Department  of 
Transportation  from  the  Secretary  to 
FHWA  officials  in  the  field  who 
routinely  contact  motor  carriers.  The 
delegations  are  broad  in  order  to  allow 
flexibility.  The  term  "agency"  is  used 
wherever  possible  when  referring  to 
FHWA  officials.  The  exact  delegations 
from  the  Secretary  of  Transportation 
which  have  been  made  to  the  Federal 
Highway  Administration  appear  in  49 
CFR  1.48.  Further  delegations  within 
the  FHWA  appear  in  FHWA 
organizational  documents  (generally 
FHWA  Order  1-1)  available  for  review 
at  FHWA  regional  offices.  See  49  CFR 
part  301.  All  of  these  subdelegations  of 
powers  delegated  to  the  Secretary  of 
Transportation  are  within  the  agency's 
discretion  and  are  carefully  designed  to 
comport  with  principles  of  fairness,  due 
process,  and  efficiency. 

Paragraph  (d)  woula  restate  the 
delegation  of  authority  to  the  States 
which  is  provided  in  49  U.S.C.  31134. 
Because  States  are  partners  with  the 
Federal  Government  in  enforcing  motor 
carrier  safety  laws,  it  is  important  to 
reeraphasize  that  nothing  in  this  part 
would  preempt  States  from  enforcing 
State  law.  Other  parts  of  the  regulations 
do,  however,  provide  standards  for  the 
preemption  of  State  laws.  See  49  CFR 
part  355;  part  397,  subpart  E;  and 
§382.109. 

Section  361.103    Inspection  and 
Investigation 

With  the  exception  of  paragraph  (e), 
this  section  would  detail  the  scope  of 
the  FHWA  power  to  conduct  on-site 
inspections  or.  as  they  are  more 
commonly  called,  compliance  reviews, 
one  of  the  administrative  powers  listed 
in  the  previous  section.  It  would  be 
reemphasized  in  paragraph  (a)  that  this 
power  applies  in  carrying  out  all  of  the 
listed  commercial  motor  vehicle  safety 
chapters  of  the  U.S.  Code.  The  language  - 
on  the  conduct  of  on-site  inspection  and 
copying  of  records  and  equipment  is 
taken  from  49  U.S.C.  504(c)  and  5121(c), 
with  the  added  proviso  that  such 


inspections  take  place  at  reasonable 
times,  a  fundamental  requirement  of  the 
law  relating  to  administrative  searches. 
Reasonable  times  would  be  further 
explained  in  paragraph  (c)  as  the  regular 
working  hours  of  the  carrier  and  certain 
other  times  in  particular  circumstances. 

Consistent  with  49  U.S.C.  504.  the  on- 
site  inspection  powers  would  apply 
only  to  motor  carriers  and  other 
regulated  entities,  such  as  hazardous 
materials  shippers  and  tenderors  of 
intermodal  containers.  The  t^rm  "motor 
carrier"  is  broadly  defined  in  49  CFR 
390.5  as  including  a  carrier's  agents, 
officers,  and  representatives.  In  contrast, 
the  other  investigatory  administrative 
powers,  such  as  the  power  to  issue 
subpoenas,  require  production  of 
records,  and  take  depositions,  would 
apply  to  any  entity  so  long  as  the 
administrative  action  is  related  to  an 
authorized  safety  investigation.  Thus,  an 
entity  perhaps  not  directly  regulated  by 
the  FHWA.  such  as  a  trucking  service 
company,  a  non-hazardous  materials 
shipper,  or  a  medical  examiner,  which 
possesses  information  related  to  an 
investigation  of  a  violation  of  the  safety 
regulations  by  a  motor  carrier  would  be 
required  to  produce  records  of  that 
information  upon  request,  enforceable 
through  administrative  subpoena  and 
subseauent  court  order. 

No  distinction  among  regulated  and 
other  entities  in  appUcaUon  of  any  of 
the  administrative  powers,  including 
on-site  inspections,  appears  in  49  U.S.C. 
31133(a).  The  proposed  regulatory 
approach,  however,  is  consistent  with 
49  U.S.C.  502  and  504  and  the  long- 
standing practice  of  the  FHWA. 

Proposed  paragraph  (b)  restates  two 
general  principles  of  administrative  law 
regarding  the  scope  of  investigations, 
questions  about  which  have  arisen  in 
the  past  during  the  course  of 
inspections.  First,  any  records  related  to 
an  investigation  may  be  inspected, 
regardless  of  whether  or  not  the  FHWA 
requires  the  records  to  be  maintained 
under  its  regulatory  authority.  Second, 
as  part  of  an  inspection  and 
investigation,  FHWA  officials  may 
question  carrier  officials  and  employees. 

The  last  sentence  of  paragraph  (b) 
would  incorporate  the  carrier's  right  of 
accompaniment  during  an  inspection,  as 
provided  in  49  U.S.C.  31133(b).  This 
means  the  carrier  or  its  representative 
must  be  given  the  opportunity  to 
accompany  the  investigator  during  the 
inspection  of  records  and  equipment. 
The  invitation  does  not  have  to  be 
accepted,  but  it  must  be  offered. 
Paragraph  (d)  is  modeled  on  provisions 
in  other  agencies'  regulations.  It  is 
proposed  that  an  employer's  consent  to 
allow  entry  on  its  business  premises  of 


an  agency  official  for  purposes  of 
condilcting  an  investigation  may  not  be 
conditioned  on  the  outcome  of  the 
investigation  or  any  resulting 
enforcdment  actions. 

An  agency  official  denied  entry  by  an 
employer  would  not  attempt  to  force 
entiy.  The  right  of  access  for  inspection 
of  records  and  equipment  and 
administrative  subpoenas  are 
enforceable  through  a  civil  action  in 
U.S.  District  Court  for  an  appropriate 
order  and  such  other  relief  as  may  be 
necessary  and  proper  under  the 
circumstances  pursuant  to  proposed 
§304.302  (derived  from  49  U.S.C.  507). 

Paragraph  (e)  would  restate  49  U.S.C. 
505  (a)  and  would  be  included  because 
it  is  related  to  the  scope  of 
investigations.  Given  the  fluid  nature  of 
the  motor  carrier  industry,  reviewing 
lease  arrangements  may  be  essential  in 
determining  legal  responsibility  for 
compliance  with  the  safety  regulations. 
Paragraph  (f)  would  detail  the 
confidentiality  of  investigatory  reports. 

Section  361.104    Definitions 

To  avoid  repetition,  the  definitions 
provided  in  §  390.5  are  also  applicable 
to  this  rule.  The  few  additional 
definitions  necessary  for  this  rule  are 
provided. 

Section  361 . 1 05    Employer  Obligations 

Paragraph  (a)  would  simply  restate 
the  responsibility  of  motor  carriers  and 
other  persons  to  comply  with  applicable 
safety  regulations.  49  U.S.C.  31135. 
Paragraph  (b)  would  establish  the  duty 
of  persons  to  post  notices  of  violations 
when  required  by  the  FHWA.  See  49 
U.S.C.  521(b)(3).  In  addition,  reasonable 
standards  for  posting  such  notices  are 
proposed.  Paragraph  (c)  would  inform 
the  public  that  safety  regulations 
published  in  the  Federal  Register  are 
available  for  review  in  FHWA  offices. 

Paragraph  (c)  also  proposes  to  require 
that  employers  maintain  a  copy  of 
applicable  safety  regulations  and  make 
it  available  to  employees  upon  request. 
It  has  long  been  a  requirement  that 
employers  assure  compliance  by  their 
employees  of  the  safety  regulations  (see 
49  CFR  390.11).  This  obligation  could 
not  be  met  without  ready  access  to  the 
governing  regulations.  49  U.S.C.  31502 
authorizes  the  Secretary  to  prescribe 
requirements  for  the  "safety  of  operation 
and  the  equipment"  of  motor  carriers 
and  the  practical  mandate  to  maintain 
an  accessible  source  of  knowledge  of  the 
requirements  is  clearly  within  this 
authority.  The  FHWA  does  not  consider 
this  an  increased  paperwork  burden 
because  printed  copies  of  the 
regulations  aie  readily  available  from  a 
number  of  sources  in  addition  to  the 
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Government  Printing  Office  at  little  or 
no  cost. 

Paragraphs  (d)  through  (e)  would 
reiterate  the  on-site  inspection  process 
from  the  point  of  view  of  the  person 
being  investigated. 

Section  361.106    Vehicle  Inspection 

Although  the  FHWA  does  not 
generally  focus  its  enforcement  efforts 
on  safety  equipment  inspections  of 
CMVs  on  the  roadside,  this  section 
would  mirror  49  U.S.C.  31142.  which 
provides  the  authority  to  conduct  such 
inspections.  Vehicles  may  also  be 
inspected  at  a  motor  carrier's  terminal. 
See  49  U.S.C.  504(c). 

Section  361.107    Complaints 

Little  in  this  proposed  section  goes 
beyond  the  statutory  language. 
Paragraphs  (a)  through  (e)  would  be  a 
mixture  of  49  U.S.C.  506(b)  and 
31143(a).  which  set  forth  the  FHWA's 
procedure  and  obligations  in  responding 
to  complaints  of  violations  of  the  safety 
regulations  lodged  by  members  of  the 
public.  The  only  addition  to  the  statutes 
is  the  second  sentence  of  paragraph  (b). 
which  would  clarify  what  constitutes  a 
nonfrivolous  complaint.  Proposed 
paragraphs  (f)  through  (g)  repeat  the 
prohibitions  in  49  U.S.C.  31105(a)  on 
retaliation  against  employees  who  file 
complaints  alleging  violations  of  the 
safety  regulations.  Because  of  the 
numerous  questions  which  the  FHWA 
regularly  receives  in  this  area,  paragraph 
(h)  would  inform  the  public  that  the 
prohibitions  are  enforced  by  the 
Department  of  Labor  and  cites  the 
relevant  regulations. 

Section  361.108    Administrative 
Subpoenas 

The  administrative  subpoena  power 
would  be  elaborated,  as  authorized  in  49 
U.S.C.  502(d). 

Section  361.109    Depositions  and 
Production  of  Records 

Two  more  administrative  powers 
would  be  elaborated,  as  authorized  in  49 
U.S.C.  502  (e)  and  (f). 

Part  362:  Safety  Ratings 

This  part  would  set  forth  the 
standards  and  procedures  applicable  to 
the  determination  of  a  motor  carrier's 
safety  fitness  and  the  issuance  of  a 
safety  rating  by  the  FHWA. 

Background 

Section  215  of  the  1984  Act.  enacted 
on  October  30. 1984  (now  codified  at  49 
U.S.C.  31144).  required  the  Secretary  of 
Transportation  to  establish  a  procedure 
to  determine  the  safety  fitness  of  owmers 
and  operators  of  commercial  motor 


vehicles  in  interstate  commerce.  Even 
before  the  statutory  mandate,  the  FHWA 
had  been  providing  safety  fitness 
information  to  the  Interstate  Commerce 
Conunission  since  1967.  and  had 
developed  a  rating  system  for  motor 
carriers.  Following  the  1984  Act,  the 
FHWA  pubhshed  an  NPRM  on  June  25, 
1986  (51  FR  23088).  and  issued  a  final 
rule  on  December  19. 1988.  with  an 
effective  date  of  January  18, 1989  (53  FR 
50961).  The  regulations  are  codified  at 
49  CFR  part  385.  The  regulations  were 
amended  by  the  interim  final  rule 
published  on  August  16. 1991  (56  FR 
40801)  to  implement  the  provisions  of 
the  Motor  Carrier  Safety  Act  of  1990 
(MCSA  of  1990)  (section  15  of  the 
Sanitary  Food  Transportation  Act  of- 
1990.  Pub.  L.  101-500. 104  Stat.  1218) 
which  prohibits  a  motor  carrier  that 
receives  an  "unsatisfactory"  safety 
rating  from  operating  commercial  motor 
vehicles  to  transport  certain  hazardous 
materiab  or  more  than  15  passengers. 

The  regulations  established  a  "safety 
fitness  standard"  which  the  FHWA  uses 
for  assigning  motor  carrier  safety  ratings 
of  "satisfactory."  "conditional."  or 
"unsatisfactory."  The  safety  ratings  are 
used  to  prioritize  motor  carriers  for 
review  and  focus  enforcement  resources 
on  carriers  with  the  most  serious 
compliance  problems.  The  safety  ratings 
had  routinely  been  made  available  to 
the  ICC  for  consideration  of  operating 
authority  applications  and  self- 
insurance,  and  have  been  available  to 
the  Department  of  Defense  in  the 
selection  of  carriers  to  transport 
hazardous  materials  and  passengers,  to 
other  governmental  and  private  industry 
shippers  for  carrier  selection  purposes, 
to  insurance  companies  to  assist  in  risk 
determinations  and  to  the  public  upon 
request. 

The  current  rule  also  prescribes 
procedures  for  administrative  review  of 
the  rating  based  on  factual  disputes,  and 
for  requested  changes  in  safety  ratings 
based  upon  evidence  that  corrective 
actions  have  been  taken  to  bring  the 
motor  cairiei  into  compliance  with  the 
safety  fitness  standard. 

Since  the  adoption  of  the  safety  rating 
regulations,  the  .process  has  been  the 
subject  of  occasional  dispute.  To  some, 
the  method  used  in  determining  a  safety 
rating  is  abstract  and  confusing, 
especially  when  determined  at  the  same 
time  as,  but  not  necessarily  in 
conjunction  with,  the  decision  whether 
or  not  to  initiate  enforcement  actions. 
The  existence  of  both  "unsatisfactory" 
and  "conditional"  ratings,  moreover, 
has  resulted  in  unintended  significance 
being  given  to  the  "conditional"  rating. 
Since  it  is  less  than  a  "satisfactory" 
rating,  some  shippers  and  others 


comparing  the  performance  of  various 
carriers  may  give  the  "conditional" 
ratings  an  overlay  negative  connotation 
not  intended  by  the  agency.  Some  motor 
carriers,  on  the  other  hand,  equate  the 
satisfactory  rating  with  a  level  of 
excellence  unintended  by  the  agency 
and  inconsistent  with  the  general 
meaning  of  the  term  "satisfactory,"  i.e.. 
adequate. 

Other  motor  carriers  have  argued  that 
a  rating  may  be  based  on  alleged 
violations  of  the  regulations  discovered 
during  on-site  audits  but  not  fully 
documented.  It  may  then  become 
difficuh  to  contest  these  violations  in  an 
'  administrative  proceeding  challenging 
the  rating.  In  practice,  the  FHWA  has 
addressed  this  concern  by  taking  a 
second  investigative  look  at  disputed 
violations. 

Although  the  FHWA  believes  that 
current  procedures  satisfy  the  due 
process  provisions  of  the  Administrative 
Procedure  Act.  5  U.S.C.  551  et  seq., 
there  is  room  for  improvement  and 
greater  efficiency.  TTie  situation  took  on 
added  significance  with  the  enactment 
of  the  Motor  Carrier  Safety  Act  of  1990 
.  and  its  requirement  that  motor  carriers 
that  receive  an  "unsatisfactory"  safety 
rating  be  prohibited  from  operating 
commercial  motor  vehicles  to  transport 
hazardous  materials  and  passengers. 
This  prohibition,  which  becomes 
effective  45  days  after  receipt  of  an 
"unsatisfactory"  safety  rating,  would 
clearly  affect  a  motor  carrier's  ability  to 
stay  in  business.  In  light  of  these 
concerns,  and  to  improve  the  objectivity 
of  the  information  on  which  ratings  are 
based,  the  FHWA  has  already  made 
several  adjustments  to  the  safety  rating 
methodology  and  has  heightened  its 
responsiveness  to  carriers  exposed  to 
serious  consequences  foUovmig  ratings. 
Full  compliance  with  all  of  the  safety 
and  hazardous  materials  regulations 
should  certainly  be  the  objective  of  all 
responsible  motor  carriers.  At  a 
minimum,  however,  a  motor  carrier 
must  have  managerial  control  over  the 
critical  functions  of  its  operations  that 
reflect  on  safety,  i.e..  it  must  have  an 
effective  system  to  assure  compliance 
with  the  regulations.  A  negative  rating 
is,  of  course  avoided  through  full 
compliance.  It  is  also  avoided  by 
adopting  reliable  measures  to  assure 
that  the  motor  carrier's  employees  know 
what  is  required  by  the  regulations, 
have  the  opportimity  to  achieve  full 
compliance,  and  do  not  violate  those 
regulations. 

In  reviewing  a  motor  carrier's 
operations  for  rating  purposes,  the 
FHWA  places  more  emphasis  on 
compliance  with  those  regulations  that 
have  the  greatest  immediate  and  direct 
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impact  on  safety.  In  evaluating  the 
several  factors  that  comprise  the  rating, 
violations  of  those  regulations  will  have 
a  greater  effect  on  the  overall  rating.  The 
FHWA  has  been  using  the  concepts  of 
"acute"  and  "critical"  regulations  to 
carry  out  this  purpose.  The  term  "acute" 
refers  to  regulatory  requirements  the 
violations  of  which  would  create  an 
immediate  risk  to  persons  or  property, 
e.g.,  using  a  driver  after  he  has  tested 
positive  for  alcohol.  The  term  critical 
refers  to  those  regulatorv'  requirements 
the  violation  of  which,  if  occurring  in 
patterns,  would  indicate  a  breakdown  in 
effective  control  over  essential  safety 
functions,  e.g.,  using  drivers  beyond 
their  allowable  driving  or  duty  hours. 
These  concepts  would  now  be  codified 
if  this  proposal  becomes  final. 

It  is  also  being  proposed  that  the 
safety  ratings  be  reduced  to  only  one 
category,  eliminating  both  the 
"satisfactory"  and  "conditional"  safety 
rating  categories.  Conditions  may  be 
attached  to  the  avoidtmce  of  an 
"unsatisfactory"  rating,  but  they  would 
not  place  the  motor  carrier  in  a  rating 
category  from  which  negative 
assumptions  may  be  drawn.  This  raises 
some  additional  questions  to  be 
resolved  in  the  final  rule,  e.g.,  whether 
and  how  best  to  describe  those  carriers 
which  are  not  rated  "unsatisfactory" 
and  what  should  be  done  with  the 
ratings  of  those  carriers  currently  rated 
"conditional." 

The  FHWA  beheves  that  Congress  has 
expressed  its  will  in  the  MCSA  of  1990 
(49  U.S.C.  5113)  and  in  subsequent 
oversight  reports  that  severe 
consequences  should  attach  to  an 
"unsatisfactory"  rating.  Although  the 
language  in  that  provision  employs  the 
terms  "satisfactory"  and  "conditional," 
no  particular  significance  is  attributed 
to  those  terms  other  than  they  are  an 
improvement  from  the  "unsatisfactory" 
classification.  This  proposal  reflects  the 
FHWA's  continuing  intention  to  focus 
on  the  "unsatisfactory"  category  and 
assure  that  before  carriers  are  assigned 
such  a  rating,  it  is  indeed  a  reflection  of 
demonstrably  poor  compliance  or 
performance.  If  the  unsatisfactory  safety 
rating  is  to  be  considered  tantamount  to 
a  determination  that  the  carrier  assigned 
such  a  rating  should  not  to  be  operating 
commercial  motor  vehicles  in  interstate 
commerce  without  appropriate 
corrective  measures,  then  such  a  carrier 
should  be  well  below  average  and  the 
percentage  of  carriers  earning  such  a 
rating  ought  to  be  relatively  small.  The 
information  used  to  assign  such  a  rating 
should  be  put  to  a  more  strenuous  test 
before  consequences  attach. 

The  FHWA  is,  therefore,  also 
proposing  to  give  motor  carriers 


advance  notice  of  unsatisfactory  ratings 
so  that  any  challenges  to  the  ratings  can 
be  resolved  before  the  rating  takes  effect. 
In  addition,  expedited  procedures  for 
the  review  of  unsatisfactory  ratings  are 
proposed  for  carriers  when  their  ability 
to  stay  in  business  might  be  affected  by 
such  a  rating.  Finally,  the  FHWA  is  also 
proposing  to  recognize  a  practice  that 
has  been  evolving  over  the  last  few 
years  by  affording  some  discretionary 
relief  to  motor  carriers  adversely 
affected  by  ratings  that  are  able  to 
demonstrate  a  willingness  to  comply 
and  accept  conditions  designed  to 
.  improve  their  safety  management 
systems  and  practices. 

It  must  be  recognized  that  the  FHWA 
will  never  be  able  to  complete  an 
individual  on-premises  compliance 
review  of  every  motor  carrier  in 
existence.  More  and  more,  the 
information  obtained  from  State 
accident  reports  and  reports  generated 
by  the  2  million  roadside  inspections 
conducted  each  year  is  being  used  to 
identify  carriers  that  may  be 
experiencing  safety  or  compliance 
problems  and  therefore  pose  potential 
safety  risks.  (As  prescribed  in  current 
regulations,  this  information  is  also 
factored  into  a  carrier's  rating.) 
Complaints  are  also  indications  of  the 
possible  existence  of  compliance 
problems,  and  there  is  a  statutory  duty 
to  investigate  nonfrivolous  complaints. 
As  the  amount  and  reliability  of  external 
information  grows,  the  absence  of 
negative  indicators  becomes  a  more 
reliable  premise  for  refraining  from 
individual,  on-site  compliance  reviews. 
Moreover,  a  "satisfactory"  rating 
produced  by  a  compliance  review  is 
only  a  current  assessment  of  a  motor 
carrier's  level  of  compliance,  and  its 
significance  obviously  diminishes  with 
time. 

In  a  one-category  rating  system, 
therefore,  an  "unsatisfactory"  rating  is 
definitely  a  negative  finding,  which  is 
likely  to  have  adverse  impacts  on  the 
motor  carrier's  business  opportunities. 
The  remaining  group  of  carriers  that  are 
not  rated  "unsatisfactory"  would  be 
comprised  of  those  carriers  with 
existing  "satisftutory"  or  "conditional" 
ratings  (which  may  be  dated)  and  other 
carriers  that  are  not  rated  (this  would  be 
the  largest  group).  The  latter  subgroup 
of  unrated  carriers  would  be  comprised 
both  of  carriers  that  survive  future 
compliance  reviews  without  receiving 
an  "unsatisfactory"  rating  and  those  that 
have  not  been  subject  to  on-premises 
compliance  reviews.  In  this  proposal, 
we  would  not  use  any  terminology  to 
describe  carriers  that  are  not  rated 
"unsatisfactory,"  so  that  no  connotation, 
positive  or  negative,  would  attach.  If 


readers  are  particularly  opposed  to  this 
approach,  the  FHWA  is  interested  in 
receiving  comments  on  the  use  of 
categories  and  the  proper  terminology  to 
be  applied  to  them. 

In  this  proposal,  the  FHWA  would  be 
prescribing  the  immediate  termination 
of  "satisfactory"  and  "conditional" 
ratings.  This  would  have  no  impact  on 
carriers  presently  holding  such  ratings 
as  they  would  not  be  grouped  in  the 
unsatisfactory  category.  The  FHWA  is 
also  particularly  interested  in  comments 
on  this  issue. 

In  recent  times,  the  FHWA  has 
considered  programs  that  would 
provide  incentives  to  those  carriers  that 
demonstrate  exceptional  performance 
and  compliance.  Nothing  in  this 
proposal  should  be  interpreted  to  mean 
that  we  have  abandoned  such  concepts. 
The  agency  will  continue  to  work  with 
other  organizations  and  associations, 
such  as  the  Commercial  Vehicle  Safety 
Alliance,  to  develop  the  potential  of 
using  positive  incentives  to  promote 
compliance. 

Finally,  the  safety  rating  is  only  one 
means  of  promoting  compliance  with 
the  safety  regulations.  The  FHWA  will 
continue  to  employ  selective 
compliance  and  enforcement  measures 
in  the  form  of  inspections, 
investigations,  civil  penalty  assessments 
and  criminal  prosecutions.  These  will 
be  driven,  for  the  most  part,  by 
performance  indicators  and  complaints. 
We  will  also  continue  to  rely  heavily  on 
the  partnership  developed  with  State 
safety  enforcement  agencies  through  the 
Motor  Carrier  Safety  Assistance 
Program.  Enforcement  actions  are 
considered  an  effective  tool  to  promote 
compliance  and  penalties  will  be 
imposed  for  violations  of  the  safety 
regulations  when  circumstances 
warrant,  regardless  of  the  carrier's 
rating.  This  recognizes  that  many 
otherwise  satisfactory  motor  carriers 
will  tolerate  violations  of  the  regulations 
from  time  to  time,  or  will  get  careless  in 
their  management  practices  designed  to 
detect  and  eliminate  violations. 
Enforcement  is  appropriate  in  such 
situations  without  necessarily  affecting 
a  carrier's  overall  rating. 

This  followring  section-by-section 
analysis  explains  these  changes  in  more 
detail. 

Section-by-Section  Analysis 

Section  362.101     Purpose 

This  section  would  identify  the  scope 
and  purpose  of  the  part.  The  definitions 
section  of  part  385  would  be  removed  as 
unnecessary. 
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Section  362. 1 02    Motor  Carrier 
Identification  Report 

This  requirement  is  presently  found  at 
§  385.21.  and  provides  that  interstate 
and  forei^  carriers  must  file  a  Motor 
Carrier  Identification  Report.  Form 
MCS-150  (copy  provided  in  the 
appendix),  within  90  days  of  begiiming 
operations.  This  is  essential  to  an 
accurate  motor  carrier  census  and 
relates  to  the  assignment  of  a  DOT 
identification  number.  It  also  assists  the 
FHWA  in  scheduling  reviews  of  unrated 
motor  carriers.  Since  this  is  a  continuing 
requirement,  the  provision  in  the 
current  rule  requiring  the  filing  of  the 
report  within  90  days  of  the  effective 
date  of  the  rule  has  been  eliminated. 

Section  362. 1 03    Safety  Fitness- 
Standard  and  Factors 

The  safety  fitness  standard  in  the 
current  §  385.5  and  the  factors  in  §  385.7 
would  be  clarified,  simplified  and 
combined  into  one  section.  This 
proposal  also  elaborates  on  the  factors 
use'd  to  determine  the  rating  and 
codifies  the  practice  of  placing  special 
emphasis  on  compliance  with  "acute" 
and  "critical"  regulations. 

Section  362.104    Determination  of 
Safety  Fitness— Safety  Ratings 

The  ciirrent  49  CFR  385.9  would  be 
amended  to  define  the  one  safety  rating 
that  may  be  issued  by  the  FHWA 
("imsatisfactory"),  and  to  describe  what 
constitutes  such  rating.  For  example,  a 
carrier  would  be  issued  an 
imsatisfactory  rating  if  it  is  determined 
that  the  carrier  does  not  have  adequate 
safety  management  controls  in  place  to 
ensure  compliance  with  the  safety 
fitness  standards  and  factors  prescribed 
in  proposed  §  362.103.  and  which  has 
resulted  in  one  or  more  of  the  specific 
occtirrences  listed  in  §  362.103(b)(1)  (i) 
through  (x).  In  addition,  this  section 
provides  that  an  "imsatisfactory"  safety 
rating  may  be  avoided  based  on 
conditions,  such  as  compliance  with 
specific  provisions  of  the  safety  or 
hazardous  materials  regulations,  the 
requirements  of  a  compliance  order  or 
settlement  agreement,  or  notices  to 
abate,  which  may  be  imposed  at  the 
time  the  proposed  safety  rating  is 
issued. 

This  requirement  is  not  intended  to 
replace  the  current  "conditional"  safety 
rating.  Rather,  it  is  intended  to  provide 
the  agency  with  flexibility  to  promote 
compliance  with  the  regulations  by 
obtaining  the  correction  of  deficiencies 
in  specific  areas  of  a  carrier's  operations 
without  calling  the  motor  carrier's  entire 
safety  fitness  into  question.  The 
conditions  upon  which  it  would  avoid 


"unsatisfactory"  would  be  known  by  the 
motor  carrier  and  the  agency.  No 
separate  status  would  attach  to  the 
rating,  nor  would  the  existence  or  the 
nature  of  the  conditions  be  routinely 
available  to  the  public  under  §  362.110. 
The  motor  carrier  could  correct 
deficiencies  without  having  its  ability  to 
stay  in  business  negatively  affected,  as 
is  generally  the  case  with  the  current 
"conditional"  safety  rating. 

Section  362.105    Unsatisfactory  Rated 
Motor  Carriers — Prohibition  on 
Transportation  of  Hazardous  Materials 
and  Passengers;  Ineliffbility  for  Federal 
Contracts 

This  section  would  incorporate  and 
clarify  the  existing  prohibitions  and 
penalties  listed  in  section  49  CFR 
385.13  that  are  applicable  to  motor 
carriers  that  receive  a  safety  rating  of 
unsatisfactory.  The  listing  of  applicable 
penalty  statutes  would  be  replaced  with 
a  reference  to  the  penalty  provisions 
listed  in  appendix  A  to  part  386  of  this 
chapter  (Part  364  in  this  proposal). 
Finally,  the  references  to  the  45-day 
period  during  which  a  motor  carrier 
must  improve  the  safety  rating  would  be 
removed  and  incorporated  into  the 
procedures  for  obtaining  review  of  the 
rating  (new  §362.108,  see  description 
below). 

Section  362.1 06    Notification  of  a 
Safety  Rating 

This  section  would  clarify  and 
incorporate  the  rating  notification 
requirements  of  the  current  §  385.11 , 
and  establish  the  concept  of  a  proposed 
safety  rating  of  unsatisfactory.  A 
propo^d  safety  rating  of  unsatisfactory 
would  become  the  motor  carrier's  final 
safety  rating  45  days  after  the  date  the 
notice  of  proposed  safety  rating  is 
received  by  die  motor  carrier,  unless  the 
carrier  petitions  for  a  review  or  obtains 
reUef  pursuant  to  proposed  §  362.108 
(see  below).  This  proposed  rating 
incorporates  the  requirement  in  the 
MCSA  of  1990  that  a  motor  carrier 
receiving  an  unsatisfactory  safety  rating 
be  given  45  days  to  improve  its  rating 
before  the  Act's  prohibition  of 
hazardous  materials  and  passengers 
transportation  takes  effect.  It  would  also 
eliminate  a  distinction  between  carriers 
based  on  type  of  operation  by  applying 
the  concept  of  the  proposed  rating  to  all 
unsatisfactory  findings  and  would 
afford  all  carriers  the  opportunity  to  be 
heard  during  that  period  and  to  improve 
the  rating  before  consequences  attach. 
This  section  also  would  provide  that  a 
proposed  safety  rating  would  not  be 
made  routinely  available  to  the  public 
until  it  becomes  final.  This  would 
ensure  that  a  proposed  safety  rating  of 


unsatisfactory  will  not  affect  a  motor 
carrier's  business  before  the  carrier  is 
given  the  opportunity  to  improve  or 
challenge  its  proposed  rating. 

The  nfWA  recognizes  that  the 
assignment  of  a  negative  safety  rating 
often  has  graver  consequences  for  the 
rated  motor  carrier  than  any  cavil 
penalties  that  might  be  sought  for 
individual  violations  considered  in  the 
compilation  of  the  rating.  Several 
prohibitions  attach  to  the  assignment  of 
an  unsatisfactory  rating  and  decisions 
are  made  daily  by  shippers  and  insurers 
on  the  basis  of  safety  ratings.  This  is  a 
primary  purpose  of  the  rating  as 
conceived  by  Congress  and 
implemented  by  the  agency.  For  this 
reason,  the  agency  treats  the  rating  as  a 
valuable  compliance  and  enforcement 
measure  and  provides  an  administrative 
proceeding  to  afford  the  ratee  with  the 
opportunity  to  be  heard  before  the  rating 
is  made  knowm.  The  FHWA  believes 
that  withholding  information  about  a 
proposed  rating  from  the  pubUc  is 
consistent  with  the  Freedom  of 
Information  Act,  which  provides  an 
exemption  from  required  release  of 
information  compiled  for  law 
enforcement  purposes  (Exemption  7). 
The  exemption  applies  because  (a)  a  law 
enforcement  proceeding  would  be 
pending,  i.e.  the  determination  of  the 
motor  carrier's  safety  fitness;  and  (b)  the 
premature  release  of  a  proposed  rating 
could  reasonably  be  expected  to  cause 
harm  in  that  the  consequences  would 
attach  before  a  final  decision  was  made. 
Since  the  purpose  of  providing  the 
administrative  proceeding  is  to  prevent 
unintended  consequences  from  inchoate 
determinations,  release  of  proposed 
ratings  to  shippers  and  insurers  who 
may  very  well  act  on  the  information 
could  easily  frustrate  that  purpose.  It 
could  also  increase  demand  for 
expedited  adjudication  which  could 
adversely  impact  an  orderly 
consideration  of  all  relevant  issues. 
Moreover,  the  length  of  time  between  a 
proposed  rating  and  a  final  rating  is 
finite  and  would  rarely  exceed  45  days. 
The  FHWA  also  recognizes  that  release 
of  a  proposed  rating  may  be  unavoidable 
under  some  circumstances,  but  it  would 
be  the  agency's  intent  that  routine 
release  under  §  362.110  would  not 
occur. 

Section  362. 107    Change  to  Safety 
Rating  Based  on  Corrective  Actions 

This  section  would  continue  the 
remedy  presently  available  in  §  385.17 
by  allowing  for  a  change  in  an 
unsatisfactory  rating  to  be  requested 
both  within  the  45  days  the  rating 
remains  in  a  proposed  status  and  at  any 
time  after  the  rating  becomes  final.  The 
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filing  of  a  petition  for  change  of  a 
proposed  rating  would  not  stay  this  45- 
day  period,  but  if  the  FHWA  cannot 
make  a  determination  within  the  45-day 
period  and  the  motor  carrier  has 
submitted  evidence  that  corrective 
actions  have  been  taken,  the  period  may 
be  extended  for  up  to  an  additional  10 
days.  This  would  allow  the  agency  to 
prioritize  requests  based  on  the 
consequences  a  particular  carrier  may 
face  from  an  adverse  rating.  This  section 
would  also  provide  for  a  higher  level 
agency  review  of  a  denial  of  a  request 
for  a  rating  change.  In  cases  where  the 
resulting  unsatisfactory  rating  causes  an 
out-of-service  order  to  be  issued,  an 
expedited  review  by  the  Associate 
Administrator  would  also  be  available. 

Section  362. 1 08    Administrative 
Review 

This  section  would  consolidate, 
clarify,  and  revise  the  existing 
procedures  in  §§385.15  and  385.17 
dealing  with  petitions  for  review  of 
safety  ratings.  The  section  would 
establish  a  single  procedure  applicable 
to  reviews  of  proposed  safety  ratings  of 
unsatisfactory  and  of  denials  of  requests 
for  changes  in  ratings  under  §  362.106. 
Petitions  for  reviews  of  safety  ratings  of 
unsatisfactory  under  this  section  would 
be  similar  to  the  procedures  in  the 
present  §  385.15  applicable  to  reviews 
by  the  Director,  Office  of  Motor  Carrier 
Field  Operations,  in  cases  where  there 
are  factual  or  procedural  disputes  to  be 
resolved.  A  motor  carrier  receiving 
notice  of  a  proposed  safety  rating  of 
unsatisfactory  would  still  have  the 
option  of  requesting  a  change  in  the 
rating  based  on  corrective  actions  taken. 
This  section  would  provide  a  carrier 
selecting  that  action  with  the  additional 
opportunity  to  petition  for  review  if  it 
believes  the  rating  or  the  denial  of  a 
change  was  based  on  errors  of  procedure 
or  fact. 

The  existing  90-day  filing  deadline  for 
petitions  under  this  section  would  be 
reduced  to  45  days  for  consistency  and 
finality.  When  the  procedure  applies  to 
proposed  safety  ratings  of 
unsatisfactor^■,  the  request  for  review 
must  be  submitted  during  the  45-day 
period  before  the  proposed  rating 
becomes  final.  This  section  would 
maintain  the  current  statutory 
requirement  that  the  FHWA  complete 
the  review  within  30  days  in  cases 
where  the  petition  is  filed  by  a  motor 
carrier  subject  to  the  hazardous 
materials  and  passenger  prohibition  in 
§362.105. 

The  petitioner  would  be  required  to 
submit  with  its  petition  all  arguments 
and  information  it  desires  to  be 
considered  on  review.  In  most  cases,  the 


Director,  Office  of  Field  Operations,  will 
complete  the  review  and  render  a 
decision  on  the  basis  of  the  written 
submission.  The  Director  would  have 
the  discretion  to  request  additional 
information  or  to  call  a  conference.  If  it 
is  determined  that  the  motor  carrier 
operations  still  fail  to  meet  the  safety 
fitness  standard,  the  motor  carrier 
would  be  provided  with  written 
notification  that  its  petition  has  been 
denied  and  that  the  proposed  safety 
rating  of  unsatisfactory  is  final.  Except 
as  provided  below,  the  decision  of  the 
Director,  Office  of  Motor  Carrier  Field 
Operations,  would  become  the  final 
agency  action.  Because  the 
unsatisfactory  rating  generates  an  out-of- 
service  order  for  a  passenger  or 
hazardous  materials  carrier,  such  motor 
carrier  would  have  the  right  to  an 
expedited  administrative  review  of  this 
decision  by  the  Associate  Administrator 
for  Motor  Carriers  in  accordance  with  5 
U.SC.  554  and  corresponding 
procedures  are  proposed  in  part  363. 
This  is  a  new  review  procedure 
proposed  to  better  guarantee  due 
process  of  law.  The  expedited  review,  if 
timely  requested,  would  be  provided 
within  10  days  from  the  date  of  the 
notice  of  denial  of  the  initial  review 
petition.  The  Associate  Administrator 
may  refer  the  petition  for  review  for  a 
hearing  before  an  Administrator  Law 
Judge  (ALJ).  The  Associate 
Administrator  or  ALJ  may  stay  any 
safety  rating  during  the  pendency  of  the 
expedited  administrative  review. 

Section  362. 1 09     Temporary  Relief 
From  Rating 

This  section  would  provide  a  means 
to  grant  temporary  relief  to  a  motor 
carrier  from  dire  consequences  of  an 
unsatisfactory  rating  upon  a  showing  of 
willingness  to  adopt  necessary  changes 
in  safety  management  polices  and 
practices  and  to  make  good  faith  efforts 
to  improve  safety  performance.  The 
temporary  relief  would  be  entirely 
discretionary  on  the  part  of  the  Regional 
Director,  in  the  case  of  a  petition  for 
change  in  the  rating,  and  the  Director  of 
the  Office  of  Field  Operations,  in  the 
case  of  an  initial  administrative  review. 
TTie  exercise  of  discretion  by  these 
officials  is  not  reviewable  as  every 
carrier  affected  by  a  proposed  rating  or 
final  rating  is  provided  with  ample 
opportunity  for  administrative  review  in 
this  Part.  This  provision  merely 
institutionalizes  a  practice  that  has  been 
growing  in  the  recent  past  whereby  a 
rating  is  "conditionally  rescinded,"  to 
allow  a  motor  carrier  to  demonstrate  its 
improved  practices  in  order  to  earn  a 
better  rating.  If  a  motor  carrier  is  forced 
to  cease  operating  because  of  an 


unsatisfactory  rating,  it  presumably 
would  be  unable  to  gather  any 
experience  with  improved  systems  that 
would  convince  a  reviewer  that  it  had 
indeed  committed  itself  to  safety 
compliance.  The  proposed  procedure 
would  require  the  motor  carrier  to 
operate  under  a  consent  order  for  a 
period  not  to  exceed  60  days  at  the 
conclusion  of  which  a  final  rating 
would  be  assigned. 

Section  362. 1 1 0    Safety  Fitness 
Information 

This  section  would  incorporate  the 
requirements  of  the  ciurent  §  385. 19. 
The  section  has  been  clarified  to  make 
clear  that  the  information  would  also  be 
made  available  to  State  agencies. 

Part  363:  Enforcement  Proceedings 

The  goal  of  this  proposal  is  to 
improve  the  current  rules  of  procedure 
for  motor  carrier  enforcement 
proceedings.  Mindful  that  this  must  also 
have  been  the  goal  each  of  the  numerous 
times  the  rules  have  been  amended 
since  their  inception  in  1969.  the  task 
has  been  approached  deliberately.  To 
open  the  process  to  new  ideas,  various 
external  sources  have  been  consulted, 
notably  the  Model  Adjudication  Rules 
of  the  Administrative  Conference  of  the 
United  States  {December  1993)  and 
various  procedural  rules  of  other 
Federal  agencies.  On  the  other  hand,  in 
recognition  of  the  importance  of  the 
historical  context  of  the  rules,  the 
predecessors  of  the  current  rules,  and 
their  extensive  amendments,  were 
reviewed  in  hopes  of  identifying 
shortcomings  and  determining  the 
underlying  rationale  for  certain 
provisions  which  may  now  seem 
unnecessary,  unclear,  or  unavailing. 

This  review  reveals  that  even  the  first 
incarnation  of  motor  carrier  procedural 
rules  by  the  FHWA,  spare  though  they 
may  have  been,  were  not  created  in  a 
vacuum,  but  were  largely  based  on 
practices  and  procedures  of  the 
Interstate  Commerce  Commission  from 
whence  the  FHWA  inherited  its  motor 
carrier  safety  functions.  Each 
subsequent  amendment  was  believed  to 
be  necessary  to  address  programmatic  or 
statutory  changes  or  to  increase 
efficiency  and  fairness.  And  each 
amendment  or  wholesale  revision  was 
built  on  the  foundation  of  previous 
rules.  This  effort  is  no  different, 
notwithstanding  the  recourse  to  model 
rules. 

Because  of  the  importance  of  past 
practice  in  understanding  both  Uie 
current  system  and  needed  changes,  and 
because  such  a  history  has  not  been 
compiled  elsewhere,  a  fairly  extensive 
examination  of  previous  rules  is  offered. 
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The  proposed  rules  will  then  be 
explained  in  this  context. 

Backgmund 

The  current  rules  are  the  legacy  of  two 
distinct  strains  of  administrative 
procediures  of  the  ICC.  Until  1966,  the 
ICC  had  the  sole  responsibility  on  the 
Federal  level  for  regulating  motor  carrier 
safety.  In  addition  to  its  pervasive 
regulation  of  interstate  routes,  rates  and 
services  through  a  comprehensive 
system  of  certificates  of  authority  to 
operate,  the  ICC  also  established 
standards  for  the  safety  of  operation  of 
motor  carriers.  Interstate  Commerce  Act. 
sec.  104.  24  Stat.  379.  (1887);  added  ch. 
498.  49  Stat.  546  (1935).  Most  of  the    • 
safety  standards  were  enforced  through 
a  rather  onerous  process  involving 
numerous  formal  steps — opening  an 
investigation,  investigation,  record 
production  and  depositions, 
proceedings  before  the  full  Commission, 
compliance  orders,  and,  if  it  came  to 
that,  the  withdrawal  of  operating 
authority. 

In  addition,  the  ICC  had  limited 
authority  under  section  222(h)  of  the 
Interstate  Commerce  Act  to  levy  civil, 
monetary  penalties  against  carriers  for 
failure  to  keep  records,  file  reports,  or 
respond  to  questions  posed  by  the  ICC, 
so-called  recordkeeping  violations.  Acts 
of  fi-aud,  misrepresentation,  false 
statements,  and  intentional  violations  of 
nonrecordkeeping  requirements  in  the 
FMCSRs  were  punishable  solely  as 
criminal  offenses  in  Federal  court,  or 
through  the  formal  process  relating  to 
operating  authority.  The  section  222(h) 
recordkeeping  violations  subject  to 
monetary  penalties  were  enforced  by  the 
ICC  in  civil  actions  in  the  United  States 
District  Courts  in  the  event  informal 
administrative  procedures  to  resolve 
such  actions  were  unsuccessful. 

The  two  separate  enforcement  tracks 
were  carried  over  to  the  FHWA  after  the 
ICC's  safety  functions  were  transferred 
to  DOT.  In  1969,  the  FHWA  issued  rules 
of  practice  for  motor  carrier  proceedings 
which  crystallized  the  dichotomy.  34  FR 
936  (January  22, 1969).  Fart  385  of  title 
49  CFR  was  entitled  "Collection  and 
Compromise  of  Claims  for  Forfeiture 
under  Section  222(h)  of  the  Interstate 
Commerce  Act."  Part  386  provided 
"The  Rules  of  Practice  for  Motor  Carrier 
Safety  Proceedings  under  section  204(c) 
of  the  Interstate  Commerce  Act." 

Part  385  was  very  brief,  providing 
requirements  for  claim  notices  and 
settlement  agreements.  Respondents 
were  instructed  that  they  should 
respond  to  the  claim  and  should  state 
whether  they  wished  to  discuss 
payment.  A  response  was  not 
mandatory.  Section  222(h)  claims  that 


did  not  result  in  a  settlement  or  to- 
which  there  was  no  response  were 
enforced  through  litigation  in  U.S. 
District  Court.  Mirroring  the  ICC 
situation,  no  administrative  procedure 
was  provided  to  resolve  the  claims. 

As  the  FHWA's  version  of  the  ICC's 
formal  process,  part  386  was 
considerably  more  involved  than  part 
385  and  established  the  framework  for 
the  current  rules  of  procediures. 

All  proceedings  imder  part  386 
alleging  safety  violations  began  with 
issuance  of  a  notice  of  investigation 
(NOI)  to  a  motor  carrier,  a  procedural 
relic  of  the  ciunbersome  ICC  process. 
Under  49  U.S.C.  506,  an  order  to  compel 
compliance  could  not  be  issued  without 
an  NOI  and  an  "opportunity  for  a 
proceeding."  The  Federal  Highway 
Administrator  assigned  to  a  hearing 
examiner  all  NOIs  properly  contested  by 
the  carrier  in  the  form  provided  in  the 
rule.  After  a  hearing,  the  hearing 
examiner  issued  an  order  disposing  of 
the  proceedings,  which  was  reviewable 
by  the  Administrator  on  his/her  own 
motion  or  that  of  a  party.  The 
proceedings  could  also  be  disposed  of 
by  issuance  of  a  consent  order  pursuant 
to  the  agreement  of  the  parties. 
Improperly  contested  or  unanswered 
NOIs  could  result  in  unilateral  issuance 
of  a  final  order  by  the  Administrator. 
For  the  most  part,  the  orders  directed 
the  carrier  to  comply  with  the  safety 
regulations  it  was  already  duty  bound  to 
follow. 

For  enforcement  of  orders  against 
regulated  carriers,  the  FHWA  had  to 
petition  the  ICC  to  open  its  ovra 
investigation  into  the  carrier's  operating 
authority,  thus  bringing  the  matter  back 
to  that  cumbersome  process.  Moreover, 
a  revocation  proceeding  by  the  ICC 
would  generally  not  be  commenced 
without  a  showing  that  an  FHWA  order 
had  been  violated. 

In  1977,  the  FHWA  made  the  first 
extensive  revisions  to  these  procedural 
rules.  42  FR  18076  (April  5,  1977).  Part 
385  was  repealed  and  its  settlement 
procedures  incorporated  into  part  386. 
The  respondent's  statement  of  desire  to 
discuss  payment  of  the  amoimt  of  the 
claim  became  mandatory  and  an 
occasional  source  of  confusion  or,  at 
least,  an  excuse  not  to  file  a  proper 
response.  It  is  not  difficult  to  see  that  a 
statement  expressing  a  wiUingness  to 
settle  could  be  seen  by  the  iminitiated 
as  a  quasi  admission  of  culpability  at 
odds  with  a  statement  contesting  the 
allegations  of  the  claim.  Some 
respondents  merely  stated  they  wished 
to  discuss  settlement  and  failed  to  file 
a  reply  consistent  with  the  rules, 
thereby  risking  waiver  of  the  right  to 
contest  the  claim,  waiver  of  the  right  to 


a  hearing,  or  worse,  default.  This 
situation  was  exacerbated  by  regulatory 
changes  in  action  taken  by  the  FHWA 
upon  a  failure  to  reply. 

In  the  interest  of  uniformity,  the  scope 
of  Part  386  was  expanded  in  1977  to 
include  monetary  penalty  actions 
arising  imder  section  222(h]  of  the  ICC 
Act  (formerly  processed  imder  part  385) 
and  the  HMTA  and  to  include  driver 
qualification  determinations. 
Unfortunately  for  uniformity,  the 
standards  for  these  proceedings  varied 
in  particulars.  For  example,  the 
commencement  of  proceedings  was 
trifurcated  into  issuances  of  claim 
letters  for  civil  penalties,  letters  of 
disqualification  or  determinations  for 
driver  qualifications,  and  NOIs  for 
violations  of  other  safety  rules. 
Significantly,  monetary  penalty 
assessments  were  now,  for  the  first  time, 
subject  to  an  extensive  administrative 
process. 

In  terms  of  procedures,  no  longer 
would  all  properly  contested  matters 
result  in  a  hearing.  Instead,  "to  expedite 
the  decisionmaking  process  and  to 
reduce  the  number  of  unnecessary 
hearings,"  the  Associate  Administrator 
(AA)  for  Safety,  rather  than  the  Federal 
Highway  Administrator,  would  only 
assign  matters  with  material  factual 
issues  in  dispute  to  a  hearing  officer.  If 
no  hearing  was  requested  in  the  reply, 
the  AA  could  simply  issue  a  final  order 
based  on  the  evidence  and  arguments 
submitted. 

When  no  reply  was  received  at  all.  the 
outcome  varied  by  the  type  of 
proceeding.  If  a  driver  failed  to  reply  in 
accordance  with  the  rules  to  a  letter  or 
determination  of  disqualification  in  a 
driver  qualification  proceeding,  the 
letter  or  determination  automatically 
became  the  final  order  of  the  Associate 
Administrator  30  days  later.  In  contrast, 
no  such  automatic  procedure  existed 
when  no  reply  at  all  was  made  to  claim 
letters  or  NOIs.  The  AA  still  had  to  issue 
a  filial  order,  although  it  could  be  done 
sua  sponte. 

Also  added  to  part  386  were  pre-trial 
procedures  on  discovery  and  motion 
practice  designed  to  expedite  the 
proceedings  and  clarifv'  procedural 
points  which  had  arisen  under  the  1969 
rules. 

Minor  revisions  were  made  to  the 
rules  later  in  1977,  based  on  comments 
received  from  the  public  and  six  months 
of  practice.  42  FR  53965  (October  4. 
1977).  Most  significant  among  the 
changes,  a  motion  by  a  party  was 
required  before  the  AA  could  issue  a 
final  order  where  no  reply  was  made  to 
the  NOI  or  claim  letter.  In  addition, 
discovery  and  amendment  of  pleadings 
were  exjjanded  to  situations  in  which  a 
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matter  was  not  assigned  for  a  hearing 
but  decided  by  the  AA  based  on  the 
pleadings.  Finally,  for  matters  under  the 
HMTA  only,  an  option  was  added 
whereby  a  respondent  could  reply  to  a 
claim  or  NOI  with  a  notice  to  submit 
evidence,  rather  than  request  a  hearing, 
and  then  submit  the  evidence  at  a  later 
date. 

In  1985.  the  rules  were  again 
comprehensively  amended.  50  FR  40304 
(October  2,  1985).  The  precipitating 
factors  were  again  statutory  changes  and 
internal  reorganization.  Pursuant  to  the 
Motor  Carrier  Safety  Act  of  1984  and 
amendments  to  the  HMTA,  the  rule 
contained  provisions  for  the  FHWA  to 
seek  to  enjoin  in  U.S.  District  Court 
carrier  actions  in  violation  of  the 
FMCSRs  and  HMRs  and  to  order  out-of- 
service  all  carrier  operations 
constituting  an  imminent  hazard  to 
safety. 

A  section  on  judicial  appeal  of  final 
orders  was  also  added  to  the  rule 
consistent  with  the  1984  Act.  This 
became  important  because  the  1984  Act 
authorized  the  FHWA,  for  the  first  time, 
to  assess  civil,  monetary  penalties  for 
non-recordkeeping  violations  of  the 
FMCSRs.  Prior  to  the  1984  Act, 
monetary  penalties  could  only  be 
assessed  for  violations  of  the  HMRs  and 
recordkeeping  requirements  in  section 
222(h)  of  the  ICC  Act  and  the  FMCSR. 
The  1984  Act  expressly  made  all 
penalty  assessments  subject  to  the 
notice  and  hearing  requirements  of  the 
Administrative  Procedure  Act.  Thus,  the 
reach  and  depth  of  the  FHWA's  civil 
penalty  authority  was  greatly  expanded, 
and  the  procedural  rules  were  amended 
to  reflect  this  new  authority  and 
responsibility. 

In  terms  of  procedure,  however,  the 
basic  trichotomy  of  the  1977  rules  was 
continued — driver  qualification,  civil 
penalty,  and  NOI  proceedings.  Despite 
the  sudden  predominance  of  civil 
penalties  in  terms  of  the  safety  program 
generally,  and.  specifically,  of  the 
relative  number  of  administrative 
proceedings,  the  civil  penalty 
procedures  were  little  changed  from  the 
1977  rules,  which,  in  turn,  were  largely 
based  on  the  old  ICC  NOI  procedures. 
Although  these  procedures  met  the 
requirement  in  the  1984- Act  to  comply 
with  the  Administrative  Procedure  Act, 
they  jjerhaps  did  not  offer  the  clearest 
and  most  efficient  method  of  resolving 
the  new  influx  of  cases. 

The  civil  penalty  procedures  were 
amended,  however,  in  several  minor 
ways  relevant  to  this  discussion.  First, 
similar  to  the  earlier  provisions  for 
driver  qualification  proceedings,  the 
failure  to  reply  to  a  claim  letter 
automatically  resulted  in  the  letter 


becoming  the  final  order  of  the 
Associate  Administrator  for  the  newly 
organized  Office  of  Motor  Carriers  (AA) 
without  a  separate  order  having  to  be 
issued  upon  the  motion  of  a  party. 
Unlike  the  qualification  section, 
however,  this  seemingly  applied  only  to 
a  complete  failure  to  reply,  and  not 
merely  a  failure  to  reply  in  the  form 
provided  in  the  rule.  For  NOIs.  nothing 
changed  in  this  regard.  Final  orders 
continued  to  be  issued  by  the  AA  only 
upon  motion  of  a  party.  Second,  the 
procedure  for  notice  of  intent  to  submit 
evidence  without  a  hearing  was 
extended  from  hazardous  materials 
cases  to  all  civil  penalty  proceedings. 
Third,  Administrative  Law  Judges 
formally  replaced  hearing  officers  as 
arbiters,  although  this  had  been  the 
practice  for  some  time.  Fourth,  the 
discovery  and  hearing  procedure 
sections  were  made  more  detailed  to 
closer  approximate  the  Federal  Rules  of 
Civil  Procedure  (title  28.  U.S.C). 

The  important  results  of  the  1985 
amendments  were  the  expansion  of  civil 
penalty  authority  and  the  addition  of 
out-of-service  order  authority.  These 
two  developments  further  marginalized 
the  venerable  NOI  process.  In  practice, 
civil  penalty  proceedings  came  to 
greatly  overshadow  the  cumbersome 
NOI  proceedings.  Instead  of  having  to 
endure  a  long  administrative  process 
possibly  resulting  in  an  order  to  comply 
with  regulations  with  which  a  carrier 
was  already  bound  to  comply,  and 
which  could  only  be  enforced  through 
intervention  in  ICC  proceedings, 
another  long  process,  direct 
administrative  action  could  be  taJcen 
against  the  carrier  in  the  form  of 
financial  penalty.  If  a  carrier  persisted 
in  a  state  of  noncompliance,  it  could 
now  be  directly  ordeted  out  of  service 
as  an  imminent  hazard.  An  NOI-based 
order  to  comply  with  the  regulations 
paled  in  comparison  with  these  new 
powers. 

The  next  revision  of  the  rules  made 
only  technical  amendments.  53  FR  2035 
(January  26,  1988).  Added  to  the 
authorities  and  scope  sections  in  part 
386  were  references  to  the  CMVSA  of 
1986  (49  U.S.C.  Chapter  313),  in  order 
to  implement  the  CMVSA-based  civil 
and  criminal  penalties  added  to  49 
U.S.C.  521(b).  The  Administrative  Law 
Judge's  power  to  dismiss  matters 
referred  by  the  AA  for  a  hearing  was 
made  explicit.  And  the  rather  detailed 
delegations  of  authority  from  the 
Administrator  to  various  positions 
within  the  Office  of  Motor  Carriers  were 
removed  from  the  regulations  and 
placed  in  the  FHWA  Organization 


Manual.'  consistent  with  an  agency- 
wide  trend  to  maximize  flexibility. 

A  small  change  was  made  to  the  rules 
on  December  19,  1988  (53  FR  50961). 
The  FHWA  clarified  that  an  out-of- 
service  order  designed  to  eliminate  an 
imminent  hazard  applied  immediately, 
pending  an  opportunity  for  review 
within  10  days. 

More  extensive  amendments  were 
made  in  1991.  56  FR  10183  (March  11, 
1991);  NPRM.  55  FR  11224  (March  27, 
1990).  A  new  subpart  G  spelled  out  the 
statutory  civil  penalty  assessment 
criteria  and  specified  the  four  types  of 
FHWA  orders  the  violation  of  which 
could  lead  to  additional  penalties.  The 
four  types  of  orders  were  notice  to  abate, 
notice  to  post,  final  order,  and  out-of- 
service  order.  New  appendix  A  to  part 
386  established  a  penalty  schedule 
ranging  from  $500  to  $10,000  for 
violations  of  such  orders.  These 
amendments  implemented  a  provision 
of  the  1984  Act  (49  U.S.C.  521(b)(7)). 

Another  1991  amendment  added  a 
"new"  order  to  the  AA's  enforcement 
arsenal — the  compliance  order,  last 
heard  from^n  ICC  proceedings 
predating  the  formation  of  the  DOT.  See 
§  386.21.  The  compliance  order 
attempted  to  give  meaning  to  the  largely 
moribund  NOI  process,  the  procedures 
for  which  nevertheless  remained  in  the 
regulations.  The  compliance  order 
became  the  name  of  the  final  order 
issued  by  the  AA  in  an  NOI  proceeding 
in  which  a  consent  order  could  not  be 
achieved.  A  compliance  order  could  go 
beyond  the  NOI  in  that  it  could  direct 
a  carrier  to  "take  reasonable  measures 
beyond  the  requirements  of  the 
regulations,  in  the  time  and  manner 
specified,  to  assure  future  compliance." 
The  order  warned  that  failure  to  take 
those  measures  would  constitute  a 
violation  of  a  final  order  of  the  AA. 
subjecting  the  carrier  to  the  additional 
penalties  of  appendix  A  and  an  out-of- 
service  order  if  the  carrier's  operations 
constituted  an  imminent  hazard  to 
safety.  In  practice,  it  is  not  common  for 
a  compliance  order  to  be  issued 
directing  a  carrier  to  take  compliance 
measures  beyond  those  required  in  the 
safety  regulations,  but  such  measures 
may  be  dictated  by  the  circumstances. 
The  rule  allows  challenges  to  the 
reasonableness  of  these  measures.  In 
order  to  expedite  the  use  of  NOIs,  the 
NOI  and  civil  penalty  procedures  were 
merged  into  §  386.14,  though  the 
di^erences  in  default  standards, 
discussed  above,  remained.  The 
combinaUbn  of  NOIs  and  civil  penalty 


•  FHWA  Orders  1-1 ,  Part  I.  Chapter  7,  Motor 
Carrier  Safety,  is  available  for  inspection  and 
copying  as  provided  at  49  CFR  part  7,  appendix  D. 
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claims  into  a  single  administrative 
proceeding  has  been  permitted  since  the 
1985  rules. 

In  practice,  it  is  common  for  NOIs  and 
notices  of  claims  to  be  both  combined 
or  issued  separately  at  the  same  time  in 
parallel  proceedings,  on  those  occasions 
when  NOIs  are  used.  The  primary  use 
of  the  NOI  is  as  a  warning  that  further 
violations  of  the  same  regulations  could 
constitute  an  imminent  hazard  and  lead 
to  an  out-of-service  order,  as  provided 
in  §  386.21(c). 

The  1991  rulemaking  made  two 
further  amendments  worth  mentioning. 
First,  settlement  agreements  were 
amended  to  require  a  statement  that 
failure  to  pay  in  accordance  with  the 
^reement  resulted  in  the  original  claim 
amount  becoming  due  and  payable 
immediately.  Second,  a  provision  was 
added  to  the  out-of-service  procedure 
allowing  a  vehicle  in  transit  at  the  time 
it  is  ordered  out  of  service  to  proceed  to 
its  immediate  destination.  Both  of  these 
concepts  are  incorporated  in  the 
proposed  rules. 

Section-by-Section  Analysis 

Subpart  A — Civil  Penalty  Proceedings 
Section  363. 1 01    Nature  of  Proceeding 

Civil  penalty  proceedings  would  be 
defined  broadly  as  administrative 
proceedings  in  which  the  FHWA  seeks 
payment  of  a  fine  or  orders  a  motor 
carrier,  individual,  or  other  regulated 
entity,  the  "respondent,"  to  take  some 
action.  Qvil  penalty  proceedings  are 
based  on  violations  of  the  FMCSRs  or 
HMRs.  which  must  be  established 
administratively  by  final  order  of  the 
agency.  Civil  penalty  proceedings 
would  include  all  motor  carrier  safety, 
hazardous  materials  and  intermodal 
container  administrative  enforcement 
proceedings  by  the  FHWA,  other  than 
those  involving  driver  qualification  and 
safety  ratings.  For  example,  proceedings 
resulting  from  issuance  of  an  out-of- 
service  order  are  civil  penalty 
proceedings. 

Driver  qualification  procedures  are 
proposed  in  subpart  B  of  this  part. 
Safety  ratings  are  issued  and  may 
generally  be  contested  in  accordance 
with  proposed  part  302.  However,  when 
■  the  safety  rating  has  the  effect  of  placing 
a  carrier  out  of  service,  the  carrier  is 
offered  the  same  opportunity  for  an 
expedited  hearing  as  is  available  to  a 
carrier  subject  to  a  direct  out-of-service 

order. 

The  notice  of  investigation  (NOI) 
procedure,  the  resurfaced.  ICC- 
originated  process  which  allows  for  a 
finding  of  violations  but  provides  no 
penalties,  would  finally  be  laid  to  rest. 
Any  orders,  findings,  notices,  or 


warnings  the  NOI  procedure  may  have 
allowed  would  be  incorporated  into  the 
civil  penalty  process.  The  use  of  one  set 
of  procedures  for  all  claims  arising  from 
a  single  set  of  violations  should  result 
in  clearer  standards  and  greater 
efficiency,  and  would  eliminate  parallel 
proceedings  arising  from  an  NOI  and  a 
monetary  claim  based  on  a  single  set  of 
violations. 

The  procedures  are  designed  to 
comport  with  the  Administrative 
Procedure  Act  and  principles  of  due 
process.  The  proposed  rules  ensure  that 
persons  are  adequately  notified  of  the 
violations  they  are  alleged  to  have 
committed  and  of  their  right  to  the 
opportunity  to  be  heard  by  the  agency, 
and,  in  the  appropriate  circxunstances, 
to  a  hearing  before  an  Administrative 
Law  Judge. 

Section  363. 1 02    Notice  of  Violation 
(Complaint) 

A  Notice  of  Violation  setting  forth  the 
allegations  of  the  claim  of  the  agency 
against  the  respondent  would  begin  a 
proceeding.  Paragraphs  (a)  and  (b) 
propose  the  minimum  information  to  be 
included  in  the  notice.  The  only  item 
which  is  not  a  restatement  of  part  386 
is  the  reply  form  at  paragraph  (a)(5), 
which  will  be  discussed  below.  To 
ensure  that  respondents  are  notified  of 
the  agency's  claim,  paragraph  (c)  would 
specify  as  the  form  of  service  to  be  used 
in  issuing  the  notice  one  which  utilizes 
a  return  receipt.  This  requirement  is 
consistent  with  current  practice. 

Secljon  363.103    Form  Reply  to  Notice 
of  Violation 

It  is  proposed  to  include  with  each 
notice  of  violation  a  reply  form  on 
which  the  respondent  is  asked  to  check 
off  its  intended  response  to  the  claim. 
The  respondent  may  check  only  one 
option  on  the  reply  form.  The  choices 
are  to:  (1)  Pay  the  penalty.  (2)  discuss 
settlement,  and  (3)  contest  the  claim.  If 
(2)  is  chosen,  respondent  retains  the 
right  to  contest  the  claim  or  pay  the 
penalty  at  a  later  date,  as  detailed 
below.  For  the  first  time,  replies  may  be 
sent  by  telefax,  although  respondent 
retains  the  burden  to  prove  it  has  made 
a  timely  reply.  If  no  reply  form  (or 
payment  or  answer  to  the  claim)  is 
served  on  the  agency  within  15  days, 
the  notice  of  violation  becomes  the  final 
order,  the  violations  are  established  as 
alleged,  and  the  resp>ondent  waives  the 
right  to  contest  the  claim. 

The  intent  of  these  provisions  is  to 
increase  the  efficiency  of  the  notice  of 
claim  process  currently  provided  in  part 
386.  Providing  one  or  two  time  periods 
in  which  to  respond  to  claims  and 
disqualification  determinations  would 


be  simpler  than  the  3  or  4  periods 
currency  provided  in  part  386.  TTiough 
it  adds  a  step,  the  reply  form  is  designed 
to  provide  a  clear  starting  point  to  the 
process  and  to  obtain  a  dear  and  simple 
statement  from  the  respondent  of  its 
intentions  with  regard  to  the  claim. 
Cases  involving  respondents  that  do  not 
reply  can  be  processed  expeditiously. 

On  the  other  hand,  the  reply  form 
would  add  flexibility.  The  agency  can 
easily  amend  the  claim  to  reflect  any 
changed  circiunstances  discovered  as  a 
result  of  settlement  negotiations. 
Respondents  would  avoid  generating 
perhaps  lengthy  and  involved  repUes  on 
the  record,  only  to  resolve  the  matter 
later  outside  formal  channels. 

Because  of  the  immediate  severity  of 
an  out-of-service  order,  and  the 
consequent  reduction  in  the  time  period 
to  resolve  contested  issues,  no  reply 
form  is  sent  along  with  an  out-of-service 
order.  See  §363.110. 

Section  363.1 04    Special  Procedures  for 
Out-of-Senrice  Orders 

This  section  is  largely  a  restatement  of 
what  presentiy  appears  in  §  386.72(b)(1), 
but  would  add  a  requirement  for 
personal  service,  a  reference  to  the 
penalty  for  noncompliance,  and  a 
provision  for  expedited  adjudication 
under  proposed  §  363.110  The 
authority  simimarily  to  order  a  motor 
carrier  to  cease  all  or  parts  of  its 
operations  because  violations  of  the 
FMCS  are  creating  an  inmiinent  hazard 
is  found  at  49  U.S.C.  521(b)(5)(A). 

Section  363.105    Payment  of  the  Claim 

This  is  the  first,  and  obviously 
simplest,  resolution  to  a  notice  of 
violation  assessing  a  monetary  penalty. 
Because  payment  terminates  the 
proceeding,  it  may  be  made  with  or 
without  filing  the  reply  form.  However, 
if  payment  is  chosen  on  the  reply  form, 
but  is  not  made  to  the  agency  within  the 
time  to  reply,  the  notice  becomes  the 
final  agency  order  as  if  the  respondent 
failed  to  reply.  Paragraph  (a)  would 
provide  that  payment  may  be  made  at 
any  time  in  the  course  of  the  proceeding 
before  issuance  of  a  final  order.  If  it 
takes  the  form  of  a  settlement 
agreement,  however,  it  must  be  done  in 
accordance  with  §  363.106.  Of  course, 
payment  of  the  monetary  claim  might 
not  terminate  the  proceeding  if  some 
other  order  is  also  being  sought. 

Paragraph  (c)  makes  it  clear  that 
payment  of  the  claim  is  tantamount  to 
a  final  order  finding  the  facts  of  the 
violations  as  alleged  in  the  notice, 
uidess  the  parties  expressly  agree  in 
writing  to  treat  the  violations  otherwise. 
This  is  important  because  certain  future 
agency  enforcement  actions  may  be 
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based  on,  and  certain  consequences  may 
flow  from,  prior  and  continued 
violations  of  the  safety  regulations. 

Section  363. 1 06     Settlement  of  Ovil 
Penalty  Claims:  Generally 

Settlement  may  occur  at  any  time  in 
the  process  including  after  the 
termination  of  negotiations  under 
§  363.107  and  during  a  hearing. 
Settlement  procedures  have  been  a  key 
feature  of  the  FHWA  civil  penalty 
process  since  their  inception  in  1969. 
Settlement  of  alleged  violations  before 
resort  to  a  final  formal  adjudication  is 
efficient  and  promotes  the  partnership 
of  the  FHWA  and  its  regulated  entities 
directed  toward  safer  commercial  motor 
vehicle  transportation. 

The  content  of  settlement  agreements 
would  not  be  substantively  altered  from 
that  required  in  part  386.  As  civil 
penalty  proceedings  are  not  limited  in 
this  proposed  rule  to  monetary  claims, 
so  may  settlement  agreements  resolve 
the  terms  of  other  orders  .sought  against 
respondent  by  the  agency.  Thus,  the 
consent  order  procedure  in  part  386. 
which  provided  for  issuance  by  the 
agency  of  such  other  orders,  and  which 
could  include  settlement  agreements 
resolving  monetary  claims  anyway,  is 
no  longer  necessary. 

It  should  be  noted  that  settlement 
agreements  will  contain  a  finding  that 
certain  violations  did.  in  fact,  occur. 
Settlement  agreements  should  not  be 
necessary  in  cases  in  which  full 
payment  of  the  claim  is  made  and  no 
other  orders  are  sought  or  terms  placed 
on  respondent.  Full  payment 
automatically  results  in  a  finding  of  the 
violations  as  alleged  in  the  notice 

Paragraph  (d)  involves  the  situation  in 
which  partial  payment  is  made  by  a 
respondent,  with  or  without  an 
accompanying  unilateral  expression  of 
the  respondent's  intent  in  offering  the 
payment.  The  FHWAs  acceptance  of 
partial  payment,  as  indicated  by  cashing 
a  check,  for  instance,  in  no  way  should 
be  interpreted  as  settlement  of  the  claim 
or  as  forgiving  the  remainder  of  the 
claim.  All  settlement  agreements  must 
be  in  the  form  provided  in  paragraph 
(b). 

Paragraph  (e)  would  allow  execution 
of  settlement  agreement  during  the 
course  of  administrative  proceedings, 
upon  the  consent  of  parties  and  without 
the  approval  of  the  AA. 

Section  363  107    Settlement 
Negotiations 

In  contrast  to  the  general 
requirements  in  the  preceding  section 
applying  in  all  instances  of  settlements, 
this  section  would  establish  procedures 
when  the  settlement  negotiations  option 


is  chosen  by  the  respondent  on  the  form 
reply.  Respondents  would  retain  the 
opportunity  to  convert  the  proceeding 
into  a  contested  claim  at  any  point  in 
the  negotiation  process.  They  could  do 
this  by  requesting  an  administrative 
adjudication  and  filing  an  answer  to  the 
notice  of  violation.  For  its  part,  the 
agency  could  discontinue  negotiations  it 
feels  are  not  proving  fruitful  by  sending 
the  respondent  a  final  notice  of 
violation. 

Paragraph  (d)  proposes  a  90-day  limit 
on  this  initial  negotiation  process.  If  a 
settlement  agreement  is  not  reached 
within  90  days,  the  agency  may  issue  a 
final  notice  of  violation  to  the 
respondent.  The  purpose  of  this 
provision  is  to  keep  the  administrative 
case  moving  toward  resolution.  As 
justice  delayed  is  justice  denied,  so  does 
a  delayed  penalty  reduce  its 
effectiveness.  Under  current  practice, 
some  cases  in  which  a  respondent  has 
indicated  a  willingness  to  settle  have  a 
tendency  to  languish  when  agreement 
cannot  be  readily  reached.  This 
provision  should  help  to  avoid 
consequent  case  backlogs  and  should 
actually  promote  settlement  as  it  pushes 
the  case  along  the  track  toward 
resolution.  In  accordance  with 
§  363.106.  a  settlement  may  be  reached 
at  any  point  in  the  civil  penalty  process, 
including  in  contested  claims  being 
administratively  adjudicated. 

Paragraph  (e)  would  establish  the 
procedures  when  a  final  notice  of 
violation  is  sent  to  a  respondent  after 
negotiations  have  been  expressly 
terminated  by  one  of  the  parties  or  90 
days  have  passed  without  settlement. 
For  flexibility,  the  final  notice  may 
simply  incorporate  the  original  notice  of 
violation.  For  efficiency,  if  the 
negotiations  have  revealed,  for  example, 
that  one  of  the  claimed  violations  did 
not  occur,  the  final  notice  may  be 
amended  deleting  that  charge.  The 
procedures  for  replying  to  the  final 
notice  similarly  would  incorporate 
those  for  immediately  contesting  the 
original  claim.  At  this  point,  after 
negotiations  have  indicated  that  the 
parties  cannot  agree  on  resolution  of  the 
claim  and  that  it  is  indeed  contested, 
the  respondent  would  have  no  choice 
but  to  answer  the  notice  in  writing. 

Section  363.108     Request  for  an 
Administrative  Adjudication 

This  section  proposes  procedures  for 
contested  claims.  The  procedures  would 
apply  when  the  "contest  the  claim" 
option  is  chosen  on  the  reply  form  or 
when  the  settlement  option  is  chosen 
but  settlement  is  not  reached.  A 
contested  claim  would  be  resolved  in  an 
administrative  proceeding  adjudicated 


by  a  neutral  third  party  provided  by  the 
agency.  Depending  on  the  choice  of  the 
respondent  and  the  existence  of  material 
factual  issues  in  dispute,  the  third  party 
may  be  the  Associate  Administrator 
(AA)  or  an  Administrative  Law  Judge 
(ALJ).  The  AA  would  decide  whether  or 
not  a  case  will  be  referred  to  an  ALJ. 

Paragraph  (a]  would  provide  a 
respondent  28  days  from  receipt  of  the 
notice  of  violation  to  serve  a  written 
answer  on  the  agency  contesting  the 
claim.  If  the  answer  is  responding  to  an 
original  notice  of  violation  this  means 
that  the  respondent  would  be  required 
to  send  the  agency  the  reply  form  in  15 
days  and  the  written  answer  within 
another  13  days  after  that.  Of  course, 
respondent  may  choose  to  file  an 
answer  within  15  days  of  the  notice  of 
violation,  in  which  case  a  reply  form 
would  be  unnecessary.  As  with  the 
reply  form,  the  answer  may  be  served  on 
the  agency  by  telefax. 

The  content  of  the  answer  in 
paragraph  (c)  would  be  similar  to  that 
currently  required  in  replies  under  Part 
386.  Paragraph  (c)(3)  would  clarify  that 
referral  to  an  ALJ  may  not  be  available 
in  all  instances  where  it  is  requested, 
but  only  where  there  are  factual  issues 
in  dispute.  Part  386  presently  states  this 
concept  in  terms  of  an  oral  hearing,  i.e., 
an  oral  hearing  is  only  available  for 
cases  with  factual  issues.  Questions 
sometimes  arise  when  contested  claims 
without  factual  issues  are  decided  by 
the  AA  without  referral  to  an  ALJ,  much 
less  an  oral  hearing,  even  though  a 
hearing  was  requested.  Though 
§  386.16(b)  clearly  gives  the  AA  this 
power,  as  provided  by  the  1977 
amendments,  the  section  on  content  of 
replies  does  not  reflect  it.  The  proposed 
rule  clearly  states  the  agency's  intent 
that  the  opportunity  for  a  hearing  does 
not  mean  that  all  contested  matters  are 
referred  to  an  ALJ  for  a  hearing.  Finally, 
consistent  with  the  standard  in  Part  386. 
failure  to  request  referral  to  an  ALJ 
would  result  in  a  waiver  of  the  right  to 
opportunity  for  it. 

The  provision  in  part  386  allowing 
the  respondent  to  file  a  notice  of  intent 
to  submit  evidence  without  an  oral 
hearing,  with  its  own  array  of  deadlines, 
would  be  eliminated  as  unnecessary. 
Paragraph  (c)(3)  would  simply  give  the 
respondent  the  option  of  requesting 
referral  to  an  ALJ  or  not.  For  tactical  or 
efficiency  reasons,  a  respondent  may 
very  well  wish  the  AA,  instead  of  an 
ALJ.  to  resolve  its  contested  claim,  even 
where  factual  issues  are  present.  (See, 
however,  discussion  under  §  363.109). 

If  the  respondent  fails  to  answer  the 
claim,  paragraph  (d)  would  provide  that 
the  notice  of  violation  becomes  the  final 
agency  order  in  the  same  maimer  as 
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when  the  reply  form  was  not  served  on 
the  agency.  Moreover,  merely  choosing 
an  administrative  adjudication  on  the 
reply  form  without  filing  an  answer 
would  also  be  deemed  a  failure  to 
answer. 

If  the  notice  is  answered,  but  not  in 
the  form  provided  in  this  section,  the 
respondent  may  be  found  in  default  in 
the  discretion  of  the  AA  or  ALJ.  Default 
would  have  the  same  effect  as  a  failure 
to  answer.  In  both  situations,  the  ALJ  or 
AA  would  issue  a  final  oider  without 
inquiry  as  to  the  charged  violations. 

These  provisions  would  clearly  assign 
the  power  to  determine  the  adequacy  of 
the  answer  in  various  situations. 
Findings  of  default  and  failure  to 
answer,  and  resulting  Final  Order 
finding  of  the  violations  as  alleged, 
would  support  any  subsequent 
collection  actions  taken  by  the  agency. 

Section  363.109    Procedures  in 
Administrative  Adjudications 

All  contested  claims  would  be 
transmitted  to  the  AA  to  either  decide 
or  refer  to  an  ALJ  for  decision.  Only  the 
AA  could  determine  whether  or  not 
there  are  factual  issues  in  dispute  and 
assign  an  ALJ  to  resolve  a  contested 
claim,  unless  the  AA  expressly  requests 
the  ALJ  to  make  that  determination. 
Assigning  to  an  ALJ  only  those  cases 
with  apparent  or  potential  factual  issues 
has  been  a  feature  of  the  rules  since 
1977,  and  has  been  upheld  in  litigation 
on  numerous  occasions  as  complying 
both  with  the  Administrative  Procedure 
Act  and  due  process  principles.  Issues 
of  efficiency  and  adjudicative  economy 
dictate  that  this  standard  continue  in 
effect. 

The  first  sentence  of  subsection  (b) 
proposes  that  if  there  are  facts  in 
dispute  and  respondent  has  requested 
referral,  the  AA  must  refer  the  matter  to 
an  ALJ.  Subsection  (c)  proposes  to 
provide  the  AA  with  the  discretion  to 
decide  the  matter  in  two  circimistances: 
(1)  Where  referral  is  requested  but  there 
are  no  factual  issues,  and  (2)  where 
referral  is  not  requested. 

There  may  be  another  situation 
between  these  two  poles,  however.  If 
respondent  has  not  requested  referral, 
but  the  AA  nevertheless  beUeves  referral 
would  be  beneficial  to  resolve  a  factual 
or  other  issue,  should  the  AA  have  such 
discretion?  May  respondents  be 
required  to  participate  in  possibly  costly 
adjudication  even  though  respondent  is 
comfortable  vn\h  potentially  "lesser" 
process?  The  second  sentence  of 
subsection  (b)  would  allow  referral  in 
those  instances  in  the  discretion  of  the 
AA.  The  FHWA  requests  comments  on 
this  issue. 


Subsections  (d)  and  (e)  would 
accomplish  in  two  short  statements  and 
one  reference  what  the  procedures  have 
attempted  over  the  years  to  do  by  detail. 
The  Federal  Rules  of  Civil  Procedure, 
the  approximation  of  which  served  as 
justification  for  the  ever  expanding 
standards  in  part  386  on  discovery  and 
motion  practice,  are  incorporated  into 
the  civil  penalty  process,  thereby 
eliminating  the  need  for  virtually  all  of 
subpart  D  to  part  386.  The  AA  and  ALJ 
may  suspend  or  adapt  the  Federal  rules 
as  appropriate,  in  conformance  with  the 
Adininistrative  Procedure  Act. 

Subsections  (f)  and  (g)  would 
authorize  the  ALJ  to  employ  appropriate 
process,  including  alternative  dispute 
resolution.  Subsection  (h)  would  set 
minimal  standards  for  appearance  of 
representatives  of  respondents  in 
administrative  proceedings. 

Subsection  (i)  would  provide  that  the 
parties  in  an  administrative 
adjudication  may  withdraw  the  matter 
under  certain  circumstances. 
Withdrawal  by  a  party,  or  by  the 
consent  of  the  parties,  would  terminate 
the  jurisdiction  of  the  ALJ. 

Section  363.110    Expedited  Review  by 
Associate  Administrator 

This  section  proposes  expedited 
procedures  for  administrative  review  of 
out-of-service  orders  or  unsatisfactory 
safety  ratings  after  review  by  the 
Director  of  the  Office  of  Field 
Operations.  Subsection  (c)  would 
reduce  the  time  to  conduct  an  entire 
administrative  adjudication  to  10  days 
because  subsection  (b)  provides  that  the 
out-of-service  order  shall  remain  in 
effect  pending  resolution  of  the 
contested  claim.  This  last  provision  has 
been  a  part  of  the  regulations  since  the 
1985  amendments  added  the  out-of- 
service  procedure.  The  FHWA  beUeves 
that  it  comphes  with  intent  of  Congress 
in  the  1984  Act.  The  rest  of  subsection 
(b)  would  restate  the  "immediate 
■destination"  exception  which  was 
added  to  part  386  in  the  1991 
amendments.  In  the  interest  of 
uniformity,  subsection  (d)  would 
incorporate  the  procedures  in  §  363.109. 

SecUons  363.111  Through  363.116 

With  few  exceptions,  these  sections 
would  incorporate  the  provisions  of 
subpart  E  of  part  386,  on  decisions  and 
appeals,  into  the  new  rule  without 
substantive  change.  Section  386.66. 
which  set  a  one  year  period  before 
considering  motions  for  modification  of 
orders,  would  not  be  carried  over.  There 
would  be  no  minimum  time  for  an  order 
to  be  in  effect  before  it  may  be  rescinded 
or  modified  by  order  of  the  AA  or  ALJ. 


Any  such  motions  may  be  made 
pursuant  to  §  363.10g(e). 

For  the  sake  of  clarity,  §  363.114 
would  add  a  sentence  to  what  is  now  in 
§  386.67,  Uberally  interpreting  49  U.S.C. 
521(b)(8)  to  allow  judicial  review  for 
contested  claims  resulting  in  a  final 
agency  order,  but  not  for  those  claims 
that  are  resolved  through  settlement 
agreement  or  in  which  respondent  failed 
to  answer  or  defaulted.  The  statute 
provides  that  judicial  review  is  only 
available  after  a  hearing.  The  FHWA 
believes  its  interpretation  is  appropriate 
because  these  proposed  rules  provide 
°  for  resolution  of  contested  claims  in  an 
administrative  adjudication  without  a 
formal  reply.  Of  course,  ultimately  the 
courts  must  interpret  the  statute  to 
determine  their  scope  of  review. 

The  grounds  for  review  of  an  ALJ's 
decision  by  the  Associate  Administrator 
would  be  explained  in  somewhat  greater 
detail  in  49  CFR  363.111(b)  than  current 
49  CFR  386.62. 

Subpart  B — Driver  Qualification 
Proceedings 

Section  363.201     Nature  of  the 
Proceeding 

Driver  qualification  (DCi)  proceedings 
are  the  means  by  which  the  agency 
adjudicates  challenges  to  its 
determinations  concerning  a  driver's 
quaUfications  to  operate  a  CMW. 

Section  363.202    Commencement  of 
Proceedings 

DQ  proceedings  would  begin  with  a 
notice  of  determination  or  letter  of 
disqualification,  which  may  be  sent  to  a 
driver  unilaterally  by  the  agency,  in 
resolution  of  a  conflict  of  medical 
evaluations  under  §  363.204  (formerly 
§  391.47),  or  to  notify  the  driver  of  the 
consequences  of  a  conviction  for  certain 
driving  offenses. 

Section  363.203     Answer 

The  content  of  an  answer  is  proposed. 
A  failure  to  answer  would  result  in  the 
notice  of  determination  or  letter  of 
disqualification  becoming  the  final 
order  of  the  agency  automatically  in  the 
same  manner  as  a  failure  to  answer  a 
notice  of  violation  in  a  civil  penalty 
proceeding.  Thus,  the  three  different 
standards  for  failure  to  reply  under  Part 
386  are  condensed  into  one  under  this 
proposed  rule. 

Section  363.204     Special  Proceeding  for 
Resolution  of  Conflicts  of  Medical 
Evaluation 

This  section,  because  it  is  entirely 
procedural  in  nature,  would  be  moved 
from  its  present  location  in  §  391.47  and 
remain  relatively  unchanged.  A  change 
is  proposed  as  to  the  status  of  drivers 
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during  the  pendency  of  this  special 
proceeding  and  is  discussed  under 
§363.205,  below. 

Section  363.205    Driver's  Qualification 
Status  Pending  Proceedings 

Two  different  statuses  are  possible 
under  current  provisions.  A  driver  is 
either  physically  qualified  or 
unqualified.  This  section  would  clarify 
the  driver's  status  during  proceedings 
based  on  the  circumstances  that  brought 
about  the  proceedings.  It  would  also 
change  current  ^  391.47.  which  requires 
that  a  driver  be  considered  unqualified 
while  any  conflict  of  medical  opinion  is 
being  resolved.  Although  the  agency 
operated  in  the  past  on  a  presumption 
that,  in  thg  interest  of  safety,  the  driver 
was  unqualified,  such  a  result  is  not 
required  in  all  cases.  It  is  likely, 
moreover,  that  this  presumption 
inhibited  drivers  from  seeking 
resolution  through  the  FHWA.  which 
has  primary  authority  to  make 
qualification  determinations  for  drivers 
in  interstate  commerce 

After  consultations  with  the 
Department  of  Labor  and  the  Equal 
Employment  Opportunity  Conunission. 
which  have  responsibilities  for 
implementing  the  anti-discrimination 
provisions  of  the  Rehabilitation  Act.  29 
U  S.C.  701  et  seq..  and  the  Americans 
with  Disabihties  Act.  42  U.S.C.  12101  et 
seq  .  respectively,  the  change  in  status  is 
being  proposed.  The  changes  would 
allow  the  driver's  status,  supported  by 
at  least  one  medical  opinion,  to  remain 
qualified  during  the  pendency  of  driver 
qualification  proceedings  with  respect 
to  the  driver's  employer  if  the  conflict 
arose  during  the  term  of  employment. 
However,  if  a  driver  involved  in  a 
conflict  is  not  currently  employed,  e.g.. 
an  applicant,  the  driver,  would  be 
deemed  unqualified  with  respect  to  a 
potential  employer  with  which  the 
driver's  status  is  in  conflict. 

Section  363  206     Administrative 
Adjudication 

The  procedures  for  agency  action  on 
answers  to  notices  of  determination 
would  track  those  for  administrative 
adjudication  of  contested  civil  penalty 
claims  The  civil  penalty  administrative 
procfcdiues  would  be  incorporated  by 
reference. 

Subpart  C — General  Provisions 

Section  363  301     Applicability 

These  general  provisions  would  apply 
to  this  part  and  part  162  on  safety 
ratings. 

Section  363  302     Computation  of  Time 

The  time  computation  standards 
would  be  largely  iin(  hanged  from 


§  386.32  (a)  and  (b).  Those  provisions  in 
that  section  which  currently  allow  the 
addition  of  five  days  to  specified  time 
periods  to  account  for  use  of  the  U.S. 
Postal  Service  in  serving  documents, 
§  386.32(c)  (1)  and  (3).  would  not  be 
carried  over  to  the  proposed  rule. 
Instead,  the  proposed  rule  would 
provide  that  service  is  complete  upon 
mailing  so  that  the  date  of  the  postmark 
would  control. 

Section  363.303     Service 

A  general  definition  of  service  would 
be  added  to  the  regulations.  A  certificate 
of  service  would  be  required  to 
accompany  all  documents  served  in  an 
administrative  proceeding,  except  the 
agency's  notice  and  the  respondent's 
form  reply,  which  occur  before  a  matter 
is  contested.  A  service  list  will  be 
provided  in  the  agency's  notice,  which 
will  establish  the  persons  who  must  be 
served  with  documents.  Whereas 
§  386.31  states  these  certificate  and  list 
requirements  in  terms  of  pleadings  and 
motions,  this  section  would  make  it 
clear  that  service  requirements  apply 
early  in  administrative  proceedings, 
before  any  assignment  of  an  ALJ. 

Section  363.304     Extension  of  Time 

This  section  would  be  carried  over 
from  part  386,  with  the  added  provision 
that  an  extension  of  time  may  be 
effected  pursuant  to  mutual  consent  of 
the  parties. 

Section  363.305    Administrative  Law 
Judge 

This  section  would  enumerate  the 
powers  of  the  ALJs,  as  well  as  the 
limitations  on  that  power.  It  would  also 
provide  for  the  disqualification  of  ALJs. 
The  provisions  on  limitations  and 
disqualification  are  modeled  after  the 
procedural  regulations  of  the  Federal 
Aviation  Administration.  See  14  CFR 
13.205(b)  and  (c). 


Section  363.306 
Documents 


Certification  of 


This  section  would  provide  good  faith 
standards  for  the  filing  of  documents  in 
administrative  proceedings.  Sancrtions 
are  also  proposed  for  the  ALJ  or  AA  to 
impose  if  the  standards  are  not  met. 
This  section  is  based  on  14  CFR  13.207. 

Section  363  307    Interlocutory  Appeals 

This  section,  based  on  14  CFR  13  219, 
would  provide  standards  and 
procedures  for  interlocutory  appeals  to 
the  .\.\  of  matters  before  the  ALJ. 


Part  364:  Violations,  Penalties,  and 
Collections 

Background 

Much  of  the  penalty  information  in 
this  part  appears  in  the  U.S.  Code  and, 
until  now,  has  not  appeared  in 
published  regulations.  One  exception  is 
appendix  A  to  part  386  on  penalties  for 
violations  of  agency  notices  and  orders, 
which  was  published  in  1991.  Other 
exceptions  are  the  driver 
disqualificatioa.  periods  in  49  CFR 
383.51  and  391.15  and  the  special 
penalties  for  violations  of  out-of-service 
orders  in  §383.53,  all  of  which  were 
required  to  be  published  by  the  CMVSA 
of  1986  and  subsequent  amendments. 

Section-by-Section  Analysis 

Subpart  A — General 

Section  364.101     Purpose 

The  purpose  of  this  proposed  subpart 
is  to  inform  the  public  of  the  standards 
for  assessment  and  collection  of 
penalties  for  violations  of  the  FMCSRs 
and  HMRs. 

Section  364.102    Policy 

This  section  would  serve  as  a  general 
summary  of  the  part.  Subsection  (a) 
would  state  the  general  policy  that 
penalties  serve  as  a  tool  to  obtain 
compliance  with  the  regulations. 
Generally,  the  enforcement  program  is 
but  a  part,  albeit  significant,  of  the 
mission  of  the  Office  of  Motor  Carriers 
to  reduce  highway  accidents  and 
injuries  by  increasing  compliance  with 
safety  regulations.  Most  carriers,  drivers, 
and  other  entities  choose  to  comply 
with  the  regulations  willingly.  Various 
educational  and  other  compliance 
programs  are  available  to  assist  them. 
For  those  carriers  who  intentionally 
refuse  to  comply  with  or  carelessly 
ignore  the  regulations,  however, 
enforcement  may  become  necessary. 

Subsection  fb)  would  list  the  statutory 
p>enalty  criteria  used  by  the  FHWA  to 
assess  penalty  amounts  These  factors 
would  be  explained  in  depth  in 
§  364.104.  The  last  sentence  would 
inform  respondents  that  information 
developed  in  an  administrative 
adjudication  may  affect  the  amount  of 
jjenalty  ultimately  ordered.  Subsection 
(c)  would  express  the  notion  that  good 
faith  efforts  to  achieve  compliance  will 
be  taken  into  account  in  assessing 
penalties  or  settling  claims.  Subsection 
(e)  would  apply  concepts  of  comity  and 
resource  allocation  in  stating  that  it  is 
within  the  discretion  of  the  agency  not 
to  act  to  enforce  violations  of  the  safety 
regulations  when  another  governmental 
entity  has  already  imposed  appropriate 
penalties  for  the  same  violations. 


Subpart  B — Civil  Penalties 

Section  364.201     Types  of  Violation 
and  Maximum  Monetary  Penalties 

The  penalty  amounts  in  this  section 
'.vould  be  listed  by  the  type  of  violation 
6md  would  track  the  structures  of  the 
relevant  statues. 

Subsection  (a)  would  refer  to 
violations  of  parts  382  and  390-399  of 
the  FMCSRs  and  is  based  on  the  penalty 
structure  in  49  U.S.C.  521(b)(2)(A),  part 
of  the  1984  Act.  The  penalty  structure 
is  incorporated  into  the  enforcement 
scheme  for  violations  of  Part  382  drug 
and  alcohol  testing  requirements  in  49 
CFR  382.507,  as  authorized  by  49  U.S.C. 
31306.  31317.  and  322(a). 

The  statutory  description  of  violation 
types  would  be  augmented  in  places  by 
language  from  the  legislative  history  of 
the  1984  Act.  especially  the  description 
in  proposed  §  364.201(a)(2)  of  what 
constitutes  a  serious  pattern  of 
violations.  See  S.  Rep.  No.  424.  98th 
Cong..  2d  Sess.  10-13  (1984).  The 
definition  of  a  serious  pattern  would  be 
further  elucidated  by  the  agency's 
interpretation.  The  interpretation  in 
§  364.201(a)(1)  of  a  "knowing" 
recordkeeping  violation  as  including 
violations  occurring  where  the  means  to 
verify  the  incorrect  records  existed  is 
based  on  published  decisions  of  ALJs  in 
civil  penalty  proceedings.  See  In  the 
Matter  of  Trinity  Transportation,  Inc., 
55  FR  43291  (October  26, 1990);  for 
other  decisions,  see  Federal  Register 
notices  beginning  at  55  FR  43264;  55  FR 
2924  (January  29. 1990);  57  FR  29710 
(June  26, 1992);  58  FR  16916  (March  31, 
1993);  58  FR  62450  (November  26, 
1993).  Various  examples  of  types  of 
violations  are  also  proposed  in  the 
section. 

Subsection  (b)  would  list  violations 
and  amounts  pertaining  to  commercial 
driver's  licenses  and  is  based  on  49 
U.S.C.  521(b)(2)(B). 

Paragraph  (1)  of  subsection  (c),  on  the 
penalty  amount  for  failing  to  maintain 
minimum  levels  of  financial 
responsibility,  is  based  on  49  U.S.C. 
31138-31139.  Paragraph  (2)  would  state 
the  rebuttable  presumption  that  lack  of 
proof  of  insurance  indicates  lack  of 
insurance.  It  also  states  the  current 
enforcement  practice  which  allows 
rebuttal  of  that  presiunption  upon 
presentation  of  proof  within  10  days. 
Though  the  statute  makes  no  distinction 
in  penalties,  allowing  a  $10,000 
maximum  for  all  violations,  paragraph 
(3)  would  provide  that  mere  failure  to 
present  proof  of  insurance,  where  the 
insiirance  actually  exists,  is  a  separate 
recordkeeping  offense,  subject  to  a 
much  smaller  penalty  than  the  failure  to 
have  the  insiuance. 


Proposed  subsection  (d).  on  violations 
of  the  HMRs.  is  based  on  49  U.S.C. 
5123.  Subsection  (e)  would  represent 
the  current  ap{>endix  A  to  part  386.  on 
violations  of  notices  and  orders. 

Section  364.202    Civil  Penalty 
Assessment  Factors 

This  section  would  further  explain 
the  penalty  assessment  criteria  listed  in 
§  364.102(b).  The  criteria  are  statutory 
and  found  in  49  U.S.C.  5123(c)  and 
521(b)(2)(C).  The  criteria  would  be 
categorized  as  involving  either  the 
violation  or  the  violator.  The  proposed 
explanation  of  each  factor  is  based  on 
the  agency's  reasonable  interpretation  of 
the  statute  in  light  of  current  agency 
practice.  Particular  attention  should  be 
paid  to  the  factor  proposed  in  paragraph 
(2)  of  subsection  (b).  history  of  prior 
offenses,  which  may  be  used  by  the 
agency  to  determine  if  a  carrier's 
operations  constitute  an  imminent 
hazard  to  safety  subject  to  an  out-of- 
service  order.  Proposed  subsection  (c)  is 
a  reminder  that  the  appUcation  of  the 
factors  in  a  particular  case  may  be  used 
in  a  decision  to  pursue  means  of 
enforcement  other  than  monetary 
penalties. 

Subpart  C— Criminal  Penalties  and 
Other  Sanctions 

Section  364.301     Criminal  Penalties 

Criminal  penalties  are  rarely  pursued 
by  the  Federal  government  of  violations 
of  commercial  motor  vehicle  safety 
regulations.  Since  passage  of  the  1984 
Act.  the  object  of  the  great  majority  of 
safety  enforcement  cases  has  been 
compliance  with  the  regulations 
through  the  assessment  of  monetary 
penalties.  Other  civil  penalties,  such  as 
out-of-service  orders,  have  also  gained 
in  importance  since  1984.  The 
commercial  motor  vehicle  safety 
program  is  administrative  in  the  first 
instance.  Generally,  commercial  motor 
vehicle  transportation  is  a  highly 
regulated  industry,  with  safety  as  an 
important  part  of  the  overall  regulatory 
scheme.  International  Brotherhood  of 
Teamsters  v.  U.S.  DOT,  932  F.2d  1292, 
1300  (9th  Cir.  1991).  The  FHWA's 
regulatory  program  is  not  converted  into 
a  criming  law  enforcement  scheme 
merely  because  the  goverlunent  also 
retains  certain  parallel  criminal  penalty 
authority. 

The  advantage  to  this  structure  is  that 
the  agency  can  take  direct 
administrative  action  against  violators, 
when  necessary.  supp<Hled  Wy  the 
authority  to  enforce  agency  orders  in 
court.  Before  the  1984  Act.  the  agency 
had  only  limited  civil  and  criminal 
penalty  authority  which  could  not  be 


enforced  directly  by  the  agency  in 
Federal  court.  In  practice,  these  cases 
generally  did  not  receive  very  high 
priority  in  the  hierarchy  of  demands 
placed  upon  many  United  States 
Attorneys  and  the  courts.  This 
regrettable  situation  was  largely 
ameUorated  with  the  expanded  civil 
penalty  authority  of  the  1984  Act.  This 
section  would  serve  as  notice,  however, 
that  the  criminal  penalty  authority  still 
exists.  In  fact  it  was  enhanced  in  the 
1984  Act.  Subsection  (e)  would  notif>' 
the  public  that  willful  violations  may  be 
referred  to  the  Department  of  Justice  for 
possible  criminal  enforcement. 

Section  364.302    Injunctions 

This  proposed  section  is  intended  to 
notify  the  public  of  the  authority  of  the 
FHWA  to  bring  civil  actions  in  U.S. 
Ehstrict  Court  to  enforce  many  of  its 
safety  regulations  and  orders,  and,  in 
the  case  of  the  transportation  of 
hazardous  materials,  to  eliminate  an 
imminent  hazard  to  safety.  It  is  based  on 
49  U.S.C  507  and  5122.  In  practice,  the 
form  of  relief  sought  is  usually 
injunctive,  typically  an  order  to  a  motor 
carrier  to  cease  operations,  although  the 
statutes  allow  all  appropriate  or 
necessary  relief,  including  punitive 
damages. 

It  is  important  to  note  that  the 
regulations  and  orders  which  may  be 
enforced  in  this  way  are  somewhat 
limited,  and  do  not  include  all  of  the 
safety  regulations  which  have  been 
discussed  in  this  document.  Hazardous 
materials  regulations  and  orders  may  be 
enforced,  and  imminent  hazards 
eliminated,  pursuant  to  49  U.S.C.  5122. 
For  most,  but  not  all,  CMV  safety 
violations  not  involving  hazardous 
materials,  49  U.S.C.  507  authorizes 
enforcement  actions.  But  49  U.S.C.  507 
specifically  excepts  violations  of  the 
financial  responsibility  requirements  for 
motor  carriers,  found  in  49  U.S.C.  31138 
and  31139,  from  the  authority  to  enforce 
directly  through  civil  action.  This  is 
unlike  the  statutory  section  authorizing 
the  use  of  administrative  powers  (49 
U.S.C.  31133),  which  contains  no  such 
exclusion  and  thus  does  apply  to 
enforcement  of  financial  responsibihty 
requirements. 

Neither  chapter  313,  on  the  CDL 
program,  nor  chapter  59,  on  Intermodal 
Safe  Container  Transportation,  contain 
any  express  provisions  for  injunctive 
relief,  nor  are  those  chapters  mentioned 
at  all  in  49  U.S.C.  507.  Therefore,  those 
chapters  are  not  included  in  this  section 
articulating  the  statutory  authority  for 
injunctive  reUef 

Finally,  the  authority  to  seek  an 
injunction  directly  in  court  (49  U.S.C. 
507)  should  be  distinguished  from  the 
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authority  to  administratively  order  a 
vehicle,  eniployee.  or  employer  to  cease 
operations  which  pose  an  imminent 
hazard  to  safety  (49  li  S.C.  521(b)(5)(A)). 
The  latter  process  contemplates  an 
administrative  proceeding  before  any 
attempts  at  enforcement  in  court  This 
"out-of-service  order"  procedure  is 
discussed  in  subsections  (c)  and  (d).  and 
may  be  used  to  enforce  CDL  and 
intermodal  container  violations. 

Section  364  303     Driver 
Disqualifications 

This  section  would  be  a  restatement 
of  disqualiTication  periods  applicable  to 
drivers  who  commit  certain  violations 
Thesp  disqualification  sanctions  also 
appear  in  «i«».'i83  51  and  391  15   Drivers 
are  also  unqualified  for  any  period  in 
which  they  fail  to  meet  the  qualification 
requirements  of  part  391 . 

Subpart  D — Monetary  Penalty 
Collections 

Section  364  401     Pa^-ment 

Payment  is  demanded  upon  issuance 
of  a  final  order  imposing  a  monetary 
penalty  and  generally  due  and  payable 
within  30  days  thereafter  Unless 
judicial  review  is  sought,  the  penalty 
eunount  is  subject  to  the  accrual  of 
interest  after  the  date  specified  in  the 
final  order 

Section  364.402     Collections 

This  section  would  provide  that 
monies  due  and  payable  will  be 
collected  pursuant  to  the  Federal  debt 
collection  regulations.  If  administrative 
actions  fail  to  result  in  payment,  the 
matter  will  be  referred  to  the 
Department  of  Justice  for  collection  in  a 
civil  action  filed  in  US  District  Court. 
49US.C.  521(b)(4).  5123(d). 
31138(d)(4),  31139(fl(4). 

Removal  of  Parts  3B5  and  386 

Because  this  rulemaking  is  a 
comprehensive  revision  of  safety  ratings 
and  enforcement  case  prix;edures,  it  is 
proposed  to  remove  and  reserve  parts 
385  and  386  from  the  Code  of  Federal 
Regulations 

Removal  and  Reservation  of  Section 
391.47 

Because  the  procedure  for  resolution 
of  medical  conflicts  would  be  revised 
and  relocatetl  in  subpart  B  of  part  303, 
it  is  proposed  to  remove  and  reserve 
^391  47of  49CFR  part  391 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Federal 
Regulation  I  and  DOT  Regulatory 
Policies  and  Procedures 

FHW.-\  has  determined  that  this 
action  is  not  a  significant  regulatory 


action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  proposals  contained  in 
this  document  would  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  lead  to  a  major 
increase  in  costs  or  prices,  or  have 
significant  adverse  effects  on  the  United 
.States  economy.  This  proposal  would 
augment,  replace  or  amend  existing 
procedures  and  practices.  Any 
economic  consequences  flowing  from 
the  procedures  in  the  proposal  are 
primarily  mandated  by  statute.  A 
regulatory  evaluation  is  not  required 
because  of  the  ministerial  nature  of  this 
action. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]'.  the 
agency  has  evaluated  the  effects  of  this 
NPRM  on  small  entities.  No  economic 
impacts  of  this  rulemaking  are  foreseen 
as  the  rule  would  impose  no  additional 
substantive  burdens  that  are  not  already 
required  by  the  regulations  to  which 
these  procedural  rules  would  serve  as 
the  adjective  law.  Therefore,  the  FHWA 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  J 261 2  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  rules  proposed  herein  in  no 
way  preempt  State  authority  or 
lurisdiction.  nor  do  they  establish  any 
conflicts  with  existing  State  role  in  the 
regulation  and  enforcement  of 
commercial  motor  vehicle  safety.  It  has 
therefore  been  determined  that  the 
NPRM  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 


National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  purposes  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  the  proposed  rule  would  not  have 
any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiecta  in  49  CFR  Parts  361, 
362,  363.  364,  385,  386,  and  391 

Administrative  procedures, 
Commercial  motor  vehicle  safety. 
Highways  and  roads.  Highway  safety. 
Motor  carriers. 

Issued  on:  April  18,  1996. 
Rodney  E.  Slater, 

Federal  Higtiway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  CFR, 
subtitle  B,  chapter  III,  by  removing  and 
reserving  parts  385  and  386,  and  by 
adding  parts  361,  362,  363,  and  364  as 
set  forth  below: 

1 .  Chapter  III  is  amended  by  adding 
parts  361.  362,  363,  and  364  to  read  as 
follows: 

PART  361— ADMINISTRATIVE 
ENFORCEMENT 

361.101  Purpose. 

361.102  Authority  and  delegation. 

361.103  Inspection  and  investigation. 

361.104  Definitions. 

361.105  Employer  obligations. 

361.106  Vehicle/driver  inspection. 

361.107  Complaints. 

361.108  Administrative  subpoenas. 

361.109  Depositions  and  production  of 
records. 

Authority:  49  U.S.C.  104.  307,  chapters  5. 
51,59,311,  313,  and  315. 

S  361.101    PurpoM. 

This  part: 

(a)  Restates  the  authority  of  the 
Department  of  Transportation  (EXDT)  to 
regulate  and  investigate  p>ersons. 
property,  equipment,  and  records 
relating  to  commercial  motor  vehicle 
transportation,  intermodal  safe 
container  transportation,  and  the 
highway  transportation  of  hazardous 
materials; 
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(b)  Describes  certain  obligations  and 
rights  of  motor  carriers  and  other 
entities  subject  to  DOT  regulations;  and 

(c)  Identifies  the  DOT  officials     » 
authorized  to  enforce  motor  carrier  and 
hazardous  materials  regulations. 

§361.102    Authority  and  delegation. 

(a)  The  authority  of  the  Secretary  of 
Transportation  to  regulate  and 
investigate  commercial  motor  vehicle 
safety,  including  motor  carriers, 
commercial  motor  vehicles  and  drivers, 
and  the  highway  transportation  of 
hazardous  materials,  is  codified  in  49 
U.S.C.  Chapters  5,  51,  59,  311,  313.  and 
315,  and  42  U.S.C.  4917.  In  carrying  out 
the  provisions  of  these  chapters,  the 
Secretary  may  conduct  inspections  and 
investigations,  compile  statistics,  make 
reports,  issue  subpoenas,  require  the 
production  of  records  and  property,  take 
depositions,  hold  hearings,  prescribe 
recordkeeping  and  reporting 
requirements,  conduct  or  make 
contracts  for  studies,  development, 
testing  evaluation  and  training,  and 
perform  other  acts  the  Secretary 
considers  appropriate. 

(b)  The  authority  of  the  Secretary 
listed  in  paragraph  (a)  of  this  section  has 
been  delegated  to  the  Federal  Highway 
Administrator  (49  U.S.C.  104(c);  49  CFR 
1.48),  and  is  codified  in  49  CFR  part  325 
(Noise  Control),  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  (49 
CFR  Parts  350-399)  and  relevant 
portions  of  the  Hazardous  Materials 
Regulations  (HMRs)  (primarily  49  CFR 
Parts  171-173,  177-178,  and  180).  The 
Federal  Highway  Administrator  has 
delegated  the  authority  to  enforce  the 
FMCSRs  and  the  HMRs  to  the  Associate 
Administrator  for  Motor  Carriers. 

(c)  The  Associate  Administrator  for 
Motor  Carriers  has  retained  the 
authority  to  approve  operating 
procedures  for  investigations  imder  this 
part,  including  inspections,  and  has 
delegated  to  subordinate  managers, 
supervisors,  and  field  personnel, 
hereinafter  "special  agents."  the 
authority  to  perform  such 
investigations. 

(d)  The  Administrator  may  delegate  to 
a  State  which  is  receiving  a  grant  under 
49  U.S.C.  31102  such  functions 
respecting  the  enforcement  (including 
investigations)  of  the  provisions  of  this 
subchapter  and  regulations  issued 
herein  as  the  Administrator  determines 
appropriate.  Nothing  in  this  part  shall 
preempt  the  authority  of  any  State  to 
conduct  investigations,  initiate 
enforcement  proceedings,  or  otherwise 
implement  applicable  provisions  of 
State  law  with  respect  to  motor  carrier 
safety. 


§361.103    Inspection  and  investigation. 

The  FHWA  may  begin  an 
investigation  on  its  own  initiative  or  on 
a  complaint. 

(a)  Upon  a  display  of  official  DOT 
credentials,  special  agents  may  enter 
without  delay  at  reasonable  times  any 
place  of  business,  property ,  equipment, 
or  commercial  motor  vehicle  of  a  person 
subject  to  the  provisions  of  49  U.S.C. 
Chapters  5,  51,  59.  311,  313,  and  315, 
and  42  U.S.C.  4917.  Special  agents  may 
take  the  following  actions: 

(1)  Inspect  the  equipment  and 
property  of  a  motor  carrier  or  other 
person  on  the  premises  of  the  motor 
carrier,  or  the  equipment  of  the  motor 
carrier  at  any  other  location,  and  inspect 
any  commercial  motor  vehicle  of  the 
motor  carrier  whether  or  not  in 
operation;  and 
(^Hnspect  and  copy  any  record  of— 
(ijAcarrier,  lessor,  association,  or 
other  person  subject  to  the  provisions  of 
49  U.S.C.  Chapters  5,  51,  59,  311,  313, 
and  315.  and  42  U.S.C.  4917;  and 

(ii)  A  person  controlling,  controlled 
by,  or  under  common  control  with  a 
carrier,  if  the  agent  considers  inspection 
relevant  to  that  person's  relation  to,  or 
transaction  with,  that  carrier. 

(3)  Inspect  and  copy  records, 
property,  and  equipment  related  to 
manufacturing,  fabricating,  marking, 
maintaining,  reconditioning,  repairing, 
testing,  or  ^stributing  a  package  or  a 
container  for  use  by  a  person 
transporting  hazardous  material  by 
commercial  motor  vehicle,  and  to  the 
highway  transportation  of  hazardous 
materials. 

(b)  Special  agents  may  inspect  and 
copy  any  record  related  to  an 
investigation,  whether  or  not  it  is 
required  to  be  maintained  by  Federal 
Highway  Administration  (FHWA) 
regulations  or  orders.  Special  agents 
may  ask  any  employer,  owner,  operator, 
agent,  employee,  or  other  person  for 
information  necessary  to  carry  out  their 
statutory  and  regulatory  functions. 
Special  agents  shall  offer  the  employer 
or  other  person  subject  to  the 
investigation  a  right  of  accompaniment 
during  an  inspection  and  shall  notify 
the  person  of  the  general  purpose  for 
which  the  information  is  sought. 

(c)  Reasonable  times  for  inspections 
are  the  regular  working  hours  of  the 
motor  carrier  or  other  person,  or  other 
times  agreed  to  by  the  carrier  or  other 
person,  required  by  exigent 
circumstances,  or  authorized  by  any 
court  of  the  United  States.  If  the  person 
operates  twenty-four  hours  per  day, 
reasonable  time  means  whenever 
authorized  agents  can  obtain  access  to 
records  necessary  to  conduct  an 
inspection,  and  a  representative  of  the 


person  can  exercise  the  right  of 
accoinpaniment. 

(d)  llie  right  of  a  special  agent  to 
enter  upon  the  premises  of  any  person, 
inspect  vehicles,  examine  records,  or 
interview  any  person  shall  not  imply  or 
be  conditioned  upon  a  waiver  of  any 
cause  of  action,  claim,  order  or  penalty. 

(e)  The  Associate  Administrator  may 
require  a  motor  carrier  to  file  with  the 
FHWA  a  copy  of  any  lease  agreement  or 
other  business  arrangement  that  is 
related  to  transportation  safety. 

(f)  Information  received  in  an 
investigation,  including  the  identity  of 
the  person  investigated  and  any  other 
person  who  provides  information 
during  the  investigation,  may  be  kept 
confidential  imder  the  investigatory  file 
exception,  or  other  appropriate 
exception,  to  the  public  disclosure 
requirements  of  5  U.S.C.  552. 

§361.104    Definitions. 

Words  or  phrases  defined  in  49  CFR 
383.5  and  390.5  of  this  subchapter  apply 
in  parts  361-364.  In  addition — 

Abate  or  abatement  means  to 
discontinue  regulatory  violations  by 
refraining  from  or  taking  actions, 
identified  in  a  notice,  to  correct 
noncompliance. 

Administrative  law  judge  means  an 
administrative  law  judge  appointed 
pursuant  to  the  provisions  of  5  U.S.C. 

3105. 

Associate  Administrator  means  the 
Associate  Administrator  for  Motor 
Carriers  or  an  authorized  delegate  of 
that  official. 

Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  means  safety 
regulations  issued  by  the  Federal 
Highway  Administration  imder  the 
authority  provided  in  49  U.S.C.  104(c) 
or  delegated  by  the  Secretary  of 
Transportation  in  49  CFR  1.48.  and  set 
forth  in  subchapter  B  of  this  chapter. 

Hazardous  Materials  Regulations 
(HMR)  means  safety  regulations  issued 
by  the  Research  and  Special  Programs 
Administration  under  authority 
delegated  by  the  Secretary  of 
Transportation  in  49  CFR  1.53.  and  set 
forth  in  subchapter  C  of  chapter  I  of  this 

title. 

Respondent  means  a  party  against 
whom  relief  is  sought  or  claim  is  made. 

Special  agent  means  an  individual 
employed  by  the  Federal  Highway 
Administration  and  empowered  by  the 
Secretary  through  delegations  of 
authority  to  perform  the  activities 
referred'to  in  §361.103. 

§  361.105    Employer  obligations. 

(a)  An  employer,  employee,  and  other 
person  shall  comply  with  applicable 
commercial  motor  vehicle  safety 
regulations. 
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Cb)  A  violator  shall  post  all  notices  of 
violation  which  have  become  final,  as 
required  by  any  notice  issued  by  a 
special  agent.  Such  notices  shall  be 
posted  by  the  employer  in  each  motor 
carrier's  places  of  employment  in  a 
conspicuous  place  or  places  where 
notices  to  employees  are  customarily 
posted.  Each  employer  shall  insure  that 
such  notices  are  not  altered,  defaced,  or 
covered  by  other  materials. 

(c)  All  regulations  on  commercial 
motor  vehicle  safety  and  hazardous 
materials  safety  are  published  in  the 
Federal  Register,  codified  in  the  Code  of 
Federal  Regulations,  and  available  for 
review  and  copying  at  the  Regional 
Offices  of  the  Federal  Highway 
Administration.  An  employer  shall 
maintain  current  copies  of  applicable 
regulations,  and  shall  make  them 
available  for  inspection  to  any  employee 
upon  request 

(d)  After  proper  identification  of  a 
special  agent  through  the  display  of 
credentials,  and  an  explanation  of  the 
purpose  of  the  investigation,  a  person 
shall,  upon  the  request  of  the  special 
agent,  provide  access  to: 

(1 )  Tne  records  requested  to  be 
reviewed; 

(2)  Employees  of  the  person  to  be 
interviewed;  and 

(3)  Any  equipment  or  property  used 
in  the  transportation  of  persons  or 
property  or  to  ensure  compliance  with 
the  Federal  Motor  Garner  Safety 
Regulations  and  the  Hazardous 
Materials  Regulations. 

(e)  The  request  for  the  production  of 
records  or  access  to  employees  or 
equipment  may  be  made  at  the  initiation 
of  the  investigation  or  at  any  time 
thereafter. 

§361.106    VthlclA/drlver  Inspection. 

Upon  the  instruction  of  a  duly 
authorized  Federal.  State  or  local 
enforcement  official,  each  commercial 
motor  vehicle  used  in  interstate 
commerce  shall  be  subject  to  an 
inspection  of  all  safety  equipment  and 
operating  conditions  required  under  the 
Federal  Motor  Carrier  Safety 
Regulations  and  Hazardous  Materials 
Regulations.  Each  driver  of  such  vehicle 
shall  also  be  subject  to  an  inspection  by 
such  enforcement  officials  of  all 
documents  required  to  be  maintained  by 
that  driver  under  those  regulations. 

§361.107    Complaints. 

(a)  A  person,  including  a 
governmental  aulhonty.  may  file  with 
the  Associate  Administrator  a  complaint 
concerning  an  alleged  violation  of  this 
chapter.  The  complaint  must  state  the 
facts  that  are  alleged  to  constitute  a 
violation.  .\ny  office  of  the  FHWA's 


Office  of  Motor  Carriers  will  accept  a 
written  complaint.  For  a  listing  of 
FHWA  Regional  Offices  see  §  390.27  of 
this  subchapter.  There  are  also  Office  of 
Motor  Carrier  facilities  located  in  each 
State  and  listed  in  local  telephone 
directories. 

(b)  The  Associate  Administrator  shall 
timely  investigate  any  nonfrivolous 
written  complaint  alleging  that  a 
substantial  violation  of  any  regulation 
issued  under  this  chapter  is  occurring  or 
has  occurred  within  the  preceding  60 
days.  Nonfrivolous  written  complaints 
are  allegations  of  violations  of 
applicable  safety  regulations  containing 
sufficient  descriptive  detail  and 
knowledge  of  events  to  create  a 
reasonable  suspicion  that  the  violations 
occurred  or  are  occurring.  Substantial 
violation  in  this  context  means  the  same 
as  a  pattern  of  serious  violations  or  a 
substantial  health  and  safety  violation, 
as  those  terms  are  defined  in  part  364 

of  this  subchapter,  or  patterns  of  record 
falsification  that  evidences  an  intent  to 
avoid  detection  of  such  violations. 

(c)  The  Associate  Administrator  may 
dismiss  a  complaint  determined  not  to 
state  reasonable  grounds  for 
investigation  and  need  not  conduct 
separate  investigations  of  duplicative 
complaints. 

(d)  The  complainant  shall  be  timely 
notified  of  findings  resulting  from  an 
investigation  or  of  dismissal  of  a 
complaint. 

(e)  The  agency  shall  not  disclose  the 
identity  of  complainants  without  their 
consent  unless  it  is  determined  that 
such  disclosure  is  necessary  to 
prosecute  a  violation.  If  disclosure 
becomes  necessary,  the  Associate 
Administrator  shall  take  every  practical 
measure  within  his  authority  to  assure 
that  the  complainant  is  not  subject  to 
harassment,  intimidation,  disciplinary 
action,  discrimination,  or  financial  loss 
as  a  result  of  such  disclosure. 

(f)  No  motor  carrier  or  other  employer 
subject  to  the  regulations  in  this  chapter 
shall  discharge,  discipline,  or  in  any 
manner  discriminate  against  any 
employee  with  respect  to  the 
employee's  compensation,  terms, 
conditions,  or  privileges  of  employment 
because  such  employee  (or  any  person 
acting  pursuant  to  a  request  of  such 
employee)  has  filed  any  complaint  or 
instituted  or  caused  to  be  instituted  any 
proceeding  relating  to  a  violation  of  a 
commercial  motor  vehicle  safety  rule, 
regulation,  standard,  or  order,  or  has 
testified  or  is  about  to  testify  in  any 
such  proceeding. 

(gj  No  motor  carrier  or  other  employer 
subject  to  the  regulations  in  this  chapter 
shall  discharge,  discipline,  or  in  any 
manner  discriminate  against  an 


employee  with  respect  to  the 
employee's  compensation,  terms, 
conditions,  or  privileges  of  employment 
for  refusing  to  operate  a  vehicle  when 
such  operation  constitutes  a  violation  of 
any  Federal  rules,  regulations, 
standards,  or  orders  applicable  to 
commercial  motor  vehicle  safety  or 
health,  or  because  of  the  employee's 
reasonable  apprehension  of  serious 
injury  to  himself  or  the  public  due  to 
the  unsafe  condition  of  such  equipment. 
The  unsafe  conditions  causing  the 
employee's  apprehension  of  injury  must 
be  of  such  nature  that  a  reasonable 
person,  under  the  circumstances  then 
confronting  the  employee,  would 
conclude  that  there  is  a  bona  fide  danger 
of  an  accident,  injury,  or  serious 
impairment  of  health,  resulting  from  the 
unsafe  condition.  In  order  to  qualify  for 
protection  under  this  section,  the 
employee  must  have  sought  from  his 
employer,  and  have  been  unable  to 
obtain,  correction  of  the  unsafe 
condition. 

(h)  Violations  of  paragraphs  (f)  and  (g) 
of  this  section  are  subject  to 
enforcement  by  the  Occupational  Safety 
and  Health  Administration  (OSHA)  of 
the  Department  of  Labor.  The  proper 
steps  for  an  employee  to  follow  when 
pursuing  their  rights  under  these 
paragraphs  are  found  in  49  U.S.C. 
31105(b)  and  29  CFR  part  1978. 

§361.106    AdmlnlstFstlv*  subpoenas. 

(a)  The  Associate  Administrator  may 
subpoena  witnesses  and  records  related 
to  a  proceeding  or  investigation  from  a 
place  in  the  United  States  to  the 
designated  place  of  the  proceeding  or 
investigation. 

(b)  If  a  person  fails  to  comply  with  a 
subpoena,  the  Associate  Administrator 
may  file  a  civil  action  in  the  district 
court  of  the  United  States  in  which  the 
proceeding  or  investigation  is  being 
conducted  to  enforce  the  subpoena.  The 
court  may  punish  a  refusal  to  obey  an 
order  of  the  court  to  comply  with  a 
subpoena. 

(c)  A  motor  carrier  not  complying 
with  a  subpoena  of  the  Associate 
Administrator  to  appear,  testify,  or 
produce  records  is  subject  to  a  fine  of 
at  least  $100  but  not  more  than  $5,000, 
and  imprisormient  of  not  more  than  one 
year. 

§  361 . 1 09    DoposltkMis  and  production  of 


(a)  In  any  proceeding,  compliance 
review,  or  investigation,  the  Associate 
Administrator  may  take  testimony  of  a 
witness  by  deposition  and  may  order 
the  witness  to  produce  records.  If  a 
witness  refuses  to  be  deposed  or  to 
produce  records  under  this  section,  the 
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Associate  Administrator  may  subpoena 
the  witness  to  appear  for  a  deposition, 
produce  the  records,  or  both. 

(b)  A  deposition  may  be  taken  before 
a  judge  of  a  court  of  the  United  States, 
a  United  States  magistrate,  a  clerk  of  a 
district  court,  or  a  chancellor,  justice,  or 
judge  of  a  supreme  or  superior  court, 
mayor  or  chief  magistrate  of  a  dty.  judge 
of  a  county  court,  or  court  of  common 
pleas  of  any  State,  or  a  notary  public 
who  is  not  counsel  or  attorney  of  a  party 
or  interested  in  the  proceeding  or 
investigation. 

(c)  Notice  must  be  given  in  writing  to 
the  person  being  deposed  in  accordance 
with  the  Federal  Rules  of  Civil 
Procedure.  The  notice  shall  state  the 
name  of  the  witness  and  the  time  and 
place  of  taking  the  deposition. 

(d)  The  testimony  of  a  person  deposed 
under  this  section  shall  be  taken  under 
oath.  The  person  taking  the  deposition 
shall  prepare,  or  cause  to  be  prepared, 

a  transcript  of  the  testimony  taken.  The 
transcript  shall  be  subscribed  by  the 
deponent,  imless  signature  is  waived. 

(e)  The  testimony  of  a  witness  who  is 
in  a  foreign  country  may  be  taken  by 
deposition  before  an  officer  or  person 
designated  by  the  Associate 
Administrator  or  agreed  on  by  the 
parties  by  written  stipulation  filed  with 
the  Associate  Administrator.  The 
deposition  shall  be  promptly  filed  with 
the  Associate  Administrator. 

(0  Each  witness  summoned  before  the 
Associate  Administrator  or  whose 
deposition  is  taken  under  this  section 
and  the  individual  taking  the  deposition 
are  entitled  to  the  same  fees  and  mileage 
paid  for  those  services  in  the  courts  of 
the  United  States. 

PAFIT  362— SAFETY  RATINGS 

ooc> 

362.101  Purpose. 

362.102  Motor  Carrier  Identification  Report. 
362 .  103  Safety  fitness— standards  and 

factors. 

362. 104  Determination  of  safety  fitness- 
safety  ratings. 

362.105  Unsatisfactory  rated  motor 
carrier — prohibition  on  transportation  of 
hazardous  materials  and  [>assengers; 
ineligibility  for  Federal  contracts. 

362.106  Notification  of  a  safety  rating. 

362.107  Change  to  safety  rating  based  on 
corrective  actions. 

362.108  Administrative  review. 

362.109  Temporary  relief  from  rating. 

362.110  Safety  fimess  information. 

Appendix  to  Part  362— Form  MCS-150, 
Motor  Carrier  Identification  Report 

Audiority:  49  U.S.C.  104,  504,  521(b)(5)(A), 
31144,  and  31502;  49  CFR  1.48. 

1362.101    Purpose. 

(a)  This  part  establishes  standards  and 
procedures  applicable  to  motor  carrier 


identification,  .the  determination  of  a 
motor  carrier's  safety  fitness  and  the 
issuance  of  a  safety  ratii^  by  the  FHWA. 
This  part  also  notes  the  restrictions 
applicable  to  imsatisfactory  rated  motor 
carriers,  provides  for  availability  of 
safety  fitness  information,  and  includes 
procedures  for  administrative  review  of 
safety  ratings. 

(b)  The  procedures  set  forth  in  49  CFR 
part  363,  subpart  C  also  apply  to  this 
part. 

§362.102    Motor CarrtarMontfflcatlon 
Report 

(a)  All  motor  carriers  currently 
conducting  operations  in  interstate  or 
foreign  commerce  shall  file  a  Motor 
Carrier  Identification  Report,  Form 
MCS-150  (see  appendix  to  this  part), 
within  90  days  after  beginning 
operations. 

(b)  The  Motor  Carrier  Identification 
Report,  Form  MCS-150,  is  available 
from  all  FHWA  region  and  division 
motor  carrier  safety  ofiSces  nationwide 
and  from  the  FHWA  Office  of  Motor 
Carrier  Information  and  Analysis,  400 
Seventh  Street,  SW..  Washington,  DC 
20590. 

(c)  The  completed  Motor  Carrier 
Identification  Report,  Form  MCS-150. 
shall  be  filed  with  the  FHWA,  Office  of 
Information  and  Analysis,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

§362.103    Safety  mnoss— standards  and 
factors. 

(a)  To  meet  safety  fitness  standards,  a 
motor  carrier  must  demonstrate  through 
its  performance  that  it  has  adequate 
safety  management  controls  in  place  to 
ensure  compliance  with  applicable 
safety  and  hazardous  materials 
regulations  and  to  facilitate  the  safe 
movement  of  property  and  passesngers 
by  highway. 

(b)  The  information  obtained  from 
reviews,  investigations,  roadside 
inspections,  and  other  available 
performance  data  is  used  to  assess  a 
motor  carrier's  safety  fitness  in  the 
context  of  the  following  factors: 

(1)  The  adequacy  of  safety 
management  controls.  Safety 
management  controls  are  those  systems, 
programs,  practices  and  procedures 
implemented  by  a  motor  carrier  to 
ensure  regulatory  compliance  and 
reduce  the  safety  risks  associated  with: 

(i)  Commercial  driver's  license 
violations  (49  CFR  part  383).  including 
controlled  substances  and  alcohol 
testing  violations  (49  CFR  part  382): 

(ii)  Inadequate  levels  of  financial 
responsibility  (49  CFR  part  387); 

(iii)  The  failure  to  record  and  track 
accidents  and  incidents.  (49  CFR  part 
390). 


(iv)  The  use  of  unquaUfied  drivers  (49 
CFR  part  391); 

(v)  Improper  use  and  driving  of  motor 
vehicles  (49  CFR  part  392): 

(vi)  Unsafe  vehicles  operating  on  the 
hiehways  (49  CFR  part  393); 

(vii)  The  use  of  fatigued  drivers  (49 
CFR  part  395); 

(viii)  Inadequate  inspection,  repair, 
and  maintenance  of  vehicles  (49  CFR 
part  396); 

(ix)  Transportation  and  routing  of 
hazardous  materials  (49  CFR  part  397); 
and 

(x)  Violations  of  hazardous  materials 
regulations  (49  CFR  parts  107-177, 180). 

12)  Frequency  and  severity  of 
violations  of  applicable  safety  and 
hazardous  materials  regulations  and 
orders,  including  violations  of 
compatible  state  regiilations  and  orders. 

(3)  Number  and  frequency  of  driver/ 
vehicle  violations  resulting  in  driver/ 
vehicle  being  placed  out  of  service. 

(4)  Frequency  of  accidents  and 
hazardous  materials  incidents, 
including:  The  recordable  accident  rate 
per  million  miles;  the  recordable 
preventable  accident  rate  p>er  million 
miles;  other  accident  indicators;  and 
whether  these  accident  and  incident 
indicators  have  improved  or 
deteriorated  over  time. 

(c)  In  considering  violations  referred 
to  in  paragraph  (b)(2)  of  this  section, 
particular  attention  is  given  to 
violations  of  regulations  that  are  critical 
or  acute.  These  terms  as  used  in  this 
paragraph  to  denote  the  seriousness  of 
regulatory  requirements  are  defined  as 
follows: 

(1)  Critical  regulation — violations  of 
which,  if  occurring  in  patterns,  reflect  a 
breakdown  of  management  control 
directly  related  to  essential  safety 
functions.  A  pattern  is  evident  when 
violations  are  occurring  at  a  rate  in 
excess  of  10  percent.  Examples  of 
violations  of  critical  regulations  are 
using  drivers  to  operate  commercial 
motor  vehicles  after  they  have  exceeded 
the  allowable  driving  time  or  on-duty 
time. 

(2)  Acute  regulation — violations  of 
which  are  so  severe  as  to  require 
immediate  correction,  and  by 
themselves  reflect  negatively  on  the 
motor  carrier's  ability  to  manage  safety 
compUance,  regardless  of  its  overall 
safety  postiue.  An  example  of  a 
violation  of  an  acute  regulation  is 
allowing  a  driver  to  operate  after  the 
drivers  has  tested  positive  for  alcohol 
have  exceeded  the  allowable  driving 
time  or  on-duty  time. 

§362.104    Determination  of  safety 
safety  ratlnQa. 

(a)  Following  a  review  of  a  motor 
carrier,  the  degree  to  which  the 
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operations  of  the  motor  carrier  are 
consistent  with  the  safety  Gtness 
standards  and  factors  set  forth  in 
§  362.103  determines  whether  the 
following  rating  will  be  assigned: 

(1)  Unsatisfactory — an  unsatisfactory 
safety  rating  means  a  failure  by  a  motor 
carrier  to  have  adequate  safety 
management  controls  in  place  to 
prevent  involvement  in  crashes  by  its 
vehicles  and  drivers,  evidenced  by 
higher  than  normal  accident  rates,  or  to 
ensure  compliance  with  the  applicable 
safety  standards,  regulations  and  orders, 
as  evidenced  by  inordinate  ratios  of 
violations  detected  in  on-site  reviews  or 
roadside  inspections  associated  with  the 
factors  listed  in  §  362.103(b). 

(2)  (Reservedl 

(b)  An  otherwise  unsatisfactory  safety 
rating  may  be  deferred,  suspended  or 
otherwise  avoided  if  conditions 
imposed  as  a  result  of  a  review  of  a 
motor  carrier's  operation  and 
performance  are  met,  which  would 
include  compliance  with  specific 
provisions  of  the  safety  or  hazardous 
materials  regulations,  the  requirements 
of  an  order  or  notices  to  abate,  or  other 
commitments  to  improve  compliance 
and  performance.  The  conditions  may 
be  imposed  in  lieu  of  an  unsatisfactory 
rating,  and  failure  of  the  conditions  may 
result  in  the  immediate  assignment  of 
an  unsatisfactory  rating 

§362.105    Unsatisfactory  rated  motor 
carrtara — prohlt>ttlon  on  transportation  of 
hazardous  materials  and  passangers; 
inallgiblllty  for  Federal  contracts. 

(a)  A  miitor  carrier  rated 
unsatisfactory  is  prohibited  from 
operating  a  commercial  motor  vehicle  to 
transport — 

(1)  Hazardous  materials  for  which 
vehicle  placarding  is  required  pursuant 
to  part  172  of  Chapter  I  of  this  title;  or 

(2)  More  than  15  passengers, 
including  the  driver 

(b)  A  motor  earner  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section  is  ineligible  to  contract  or 
subcontract  with  any  Federal  agency  for 
transportation  of  the  property  or 
passengers  referred  to  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section. 

(c)  Penalties.  When  it  is  known  that 
the  carrier  transports  the  property  or 
passengers  referred  to  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  an  order 
will  be  issued  placing  those  operations 
out  of  service.  Any  motor  carrier  that 
operates  commercial  motor  vehicles  in 
violation  of  this  set:tion  will  be  subject 
to  the  penalty  provisions  listed  in  part 
364  of  this  chapter. 

§  362.106    Notification  of  a  safety  rating. 

(a)  Written  notification  of  the  safety 
rating  will  be  provided  to  a  motor 


carrier  as  soon  as  practicable  after 
assignment  of  the  rating. 

(b)  Before  a  safety  rating  of 
unsatisfactory  is  assigned  to  any  motor 
carrier,  the  FHWA  will  issue  a  notice  of 
proposed  safety  rating.  The  notice  of 
proposed  safety  rating  will  list  the 
deficiencies  discovered  during  the 
review  of  the  motor  carrier's  operations, 
for  which  corrective  actions  must  be 
taken. 

(c)  A  notice  of  a  proposed  safety 
rating  of  unsatisfactory  will  indicate 
that,  if  the  unsatisfactory  rating  becomes 
final,  the  motor  carrier  will  be  subject  to 
the  provisions  of  §  362.105,  which 
prohibit  motor  carriers  rated 
unsatisfactory  from  transporting 
hazardous  materials  or  passengers,  and 
other  consequences  that  may  result  from 
such  rating. 

(d)  A  proposed  safety  rating  will  not 
be  made  available  to  the  public  under 
§362.110. 

(e)  Except  as  provided  in  §  362.107,  a 
proposed  safety  rating  issued  pursuant 
to  paragraph  (b)  of  this  section  will 
become  the  motor  carrier's  final  safety 
rating  45  days  after  the  date  the  notice 
of  proposed  safety  rating  is  received  by 
the  motor  carrier. 

§302.107    Change  to  safety  rating  based 
on  corrective  actions. 

(a)  Within  the  45-day  period  specified 
in  §  362.106(e),  or  at  any  time  after  a 
rating  has  become  final,  a  motor  carrier 
may  request  a  change  to  a  proposed  or 
final  safety  rating  based  on  evidence 
that  corrective  actions  have  been  taken 
and  that  its  operations  currently  meet 
the  safety  standards  and  factors 
specified  in  §362.102. 

(b)  A  request  for  a  change  to  a  safety 
rating  must  be  made,  in  writing,  to  the 
Regional  Director,  Office  of  Motor 
Carriers,  for  the  FHWA  Region  in  which 
the  carrier  maintains  its  principal  place 
of  business,  and  must  include  a  written 
description  of  corrective  actions  taken 
and  other  documentation  that  may  be 
relied  upon  as  a  basis  for  the  requested 
change  to  the  proposed  rating. 

(c)  The  finaJ  determination  on  the 
request  for  change  will  be  based  upon 
the  documentation  submitted  and  any 
additional  investigation  deemed 
necessary. 

(d)  The  filing  of  a  request  for  change 
to  a  proposed  rating  under  this  section 
does  not  stay  the  45-day  period 
established  in  §  362.106(e),  after  which 
a  proposed  safety  rating  becomes  final. 
If  the  motor  carrier  has  submitted 
evidence  that  corrective  actions  have 
been  taken  pursuant  to  this  section  and 
a  final  determination  cannot  be  made 
within  the  45-day  period,  the  period  of 
the  proposed  safety  rating  may  be 


extended  for  up  to  10  days  at  the 
discretion  of  the  Regional  Ehrector. 

(e)  If  it  is  determined  that  the  motor 
carrier  has  taken  the  corrective  actions 
required  and  that  its  operations 
currently  meet  the  safety  standards  and 
factors  specified  in  §  362.103.  the  motor 
carrier  will  be  provided  with  written 
notification  that  the  proposed 
unsatisfactory  rating  will  not  be 
assigned,  or.  if  already  assigned, 
rescinded. 

(0  If  it  is  determined  that  the  motor 
carrier  has  not  taken  all  the  corrective 
actions  required  or  that  its  operations 
still  fail  to  meet  the  safety  standards  and 
factors  speci&ed  in  §  362.103,  the  motor 
carrier  shall  be  provided  with  written 
notification  that  its  request  has  been 
denied  and  that  the  proposed  safety 
rating  of  unsatisfactory  will  become 
final  pursuant  to  §  362.106(e),  or  that  an 
unsatisfactory  safety  rating  currently  in 
effect  will  not  be  change. 

(gj  Any  motor  carrier  whose  request 
for  change  is  denied  pursuant  to 
paragraph  (f)  of  this  section  may 
petition  for  administrative  review 
pursuant  to  §  362.108  within  45  days  of 
the  denial  of  the  request  for  rating 
change.  If  the  unsatisfactory  rating  has 
become  final,  it  shall  remain  in  effect 
during  the  period  of  any  administrative 
review  unless  stayed  by  the  reviewing 
official. 

§362.106    Administrative  review. 

(a)  Within  the  45-day  notice  period 
provided  in  §  362.106(e).  or  within  45 
days  after  denial  of  a  request  for  a 
change  in  rating  as  provided  in 

§  362.107(g),  the  motor  carrier  may 
petition  the  FHWA  for  administrative 
review  of  a  proposed  or  final  safety 
rating  by  submitting  a  written  request  to 
the  Director,  Office  of  Motor  Carrier 
Field  Operations,  400  Seventh  Street. 
SW..  Washington.  DC  20590. 

(b)  The  petition  must  state  why  the 
proposed  safety  rating  is  believed  to  be 
in  error  and  list  all  factual  and 
procedural  issues  in  dispute.  The 
petition  may  be  accompanied  by  any 
information  or  documents  the  motor 
carrier  is  relying  upon  as  the  basis  for 
its  petition. 

(c)  The  Director,  Office  of  Motor 
Carrier  Field  Operations,  may  request 
the  petitioner  to  submit  additional  data 
and  attend  a  conference  to  discuss  the 
safety  rating.  Failure  to  provide  the 
information  requested  or  attend  the 
conference  may  result  in  dismissal  of 
the  petition. 

(d)  The  petitioner  shall  be  notified  in 
writing  of  the  decision  on 
administrative  review.  The  notification 
will  occur  within  30  days  after  receipt 
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of  a  petition  from  a  hazardous  materials 
or  passenger  motor  carrier. 

(e)  If  the  decision  on  administrative 
review  results  in  a  final  rating  of 
unsatisfactory  for  a  hazardous  materials 
or  passenger  motor  carrier,  the  decision 
shall  be  accompanied  by  an  appropriate 
out-of-service  order  and  provide  for  an 
expedited  agency  appeal  of  such 
decision  pursuant  to  §§  363.108  and 
363.110  of  this  subchapter. 

(f)  All  other  decisions  on 
administrative  review  of  ratings 
constitute  final  agency  action. 
Thereafter,  improvement  in  the  rating 
may  be  obtained  under  §  362.107. 

§  362.1 09    Temporary  rsllaf  from  rating. 

(a)  Proposed  rating.  At  any  time 
before  a  proposed  unsatisfactory  rating 
becomes  final,  the  Regional  Director  in 
the  region  wherein  the  motor  carrier 
maintains  its  principal  place  of  business 
for  safety  purposes  may  temporarily 
suspend  the  proposed  rating  for  a  period 
up  to  60  days;  provided:  the  motor 
carrier  consents  in  writing  to  an  order 
directing  compliance  with  conditions 
designed  to  assure  that  the  safety  fitness 


standard  will  be  met  and  satisfactory 
performance  will  be  achieved.  The 
t«nporary  suspensicHi  is  discretionary 
with  the  Regional  Director  after 
consideration  of  circimistances 
satisfying  that  official  that  a  good  faith 
effort  by  the  motor  carrier  will  be  made 
and  that  this  effort  is  reasonably  certain 
to  bring  about  compliance.  The  consent 
order  must  contain  a  provision  that  the 
temporary  recision  will  be  withdrawn 
and  the  proposed  unsatisfactory  rating 
will  become  final  upon  a  failure  of  one 
or  more  of  the  conditions  in  the  order. 
If  a  satisfactory  level  of  compliance  is 
achieved  after  the  period  covered  by  the 
consent  order,  the  Regional  Director 
may  withdraw  the  proposed 
unsatisfactory  rating,  which  action  may 
or  may  not  be  subject  to  prescribed 
conditions. 

Cb)  Final  rating.  The  Director  of  the 
Office  of  Field  (^rations,  or  other 
official  designated  by  the  Associate 
Administrator,  may  temporarily 
suspend  a  final  rating  of  unsatisfactory 
under  the  same  conditions  set  forth  in 
paragraph  (a)  of  this  section. 


S3n.l10   Selaty ntntm  InlonnaBoii. 

(a)  Final  ratings  will  be  made 
available  to  other  Federal  and  State 
agencies  in  writing,  telephonically  or  by 
remote  computer  access. 

(b)  The  final  safety  rating  assigned  to 
a  motor  carrier  will  be  made  available 
to  the  public  upon  request.  Any  perscm 
requesting  the  assigned  rating  of  a  motor 
carrier  shall  provide  the  FHWA  with  the 
motor  carrier's  name,  principal  office  • 
address,  and,  if  known,  the  DOT 
number  or  the  ICC  docket  nmnber,  if 
any. 

(c)  Requests  shall  be  addressed  to  the 
Office  of  Motor  Carrier  Information 
Management  and  Analysis.  HIA-1. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW..  Washington,  DC 
20590. 

(d)  Oral  requests  by  telephone  will  be 
given  an  oral  response. 

Appendix  to  Part  362 — Form  MCS- 
ISO.Motor  Carrier  Mentificatiaa  Beport 

(Approved  by  OMB  under  control  number 
2125-0544) 

■iLUNQ  cooc  4eis-a-4i 
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OMB  No  212S0S44 


or  In 


MOTOR  CARRIER  IDENTIFICATION  REPORT 


•N 


IF  THE  ABOVE  lOCATiOH  >S  BLAMU    iNCOflRECT  OP  IS  *  DIVISIOH  Of*  BRANCH  PLEASE  IDENTIFY  YOUR  COMW4\rS  PRINCIPAl  OFFICE  IM  THE  SPACE  BELOW 


'    SAME    OF    MOTOR    CARR(EaHM  SHIPPER 


2  DOING   BUSINESS  AS  (DBA)   NAME 


3   PMVSCAL  STREET  ADDRESSRQUTE   NUMBER 


4  MAILING  PO  BOX 


e  MEXICAN   NEIGHBORHOOD 


5  CiTv 


6  MEXICAN   NEIGHBORHOOD 


7    CITY 


9   COUNTY 


10  STATE.'PROVINCE         11   ZIP  CODE  »4        12  COUNTY 


13  STATE.'PROVINCE    14  ZIP  CODE +4 


'5   PRINCIPAL   PHONE   NUMBER 


'6  US  DOT  NO 


1  7    ICC  NO 


18  IRS/TAX  ID  NO 
EIN« 


SSNf 


19  CARRIER   OPERATION  (C'Tie  Ow' 


|"te'sta!e 


B    inlrastaie  Only  iHuaroous   Materials  I 


C    inirasute  Only  (Non-Hazaroovis  Materials! 


20  SHIPPER   OPERATION  iC.fCeOrw 


A    iniersiaTe 


B    ini-asiate 


21   CARRIER  MILEAGE  (Last  Calendar  Year) 


22  OPERATION  Class. FiCATiQN 
A    Ajtho'i^ed  Fo'  H-fe 
8    Eiempt  for  Hire 
C    Pfvaie  'P'ooerrvi 


0    Pnvaie  Passengers  i  Business  i 
E    Private  Passerigers  iNon-Busmessi 

F      M'graril 


U  S  Mail 

Federal  Government 

State  Government 


J    Local  Government 

K    Indian  Tnbe 

L    Omer 


23  CARGO   C^SSiFiCATiONS 
*    GESEHAl  foe.Gm" 
B    HOUSE  mOlDGOOOS 

C     METAL    SHEETS 

COILS   ROllS 
0    MOTOR  VEHICLES 

E      ORiVEAWAV  TQWAAA. 


I  Please   C'K<€  All  thsl  Apply  i 

f    LOOS  POLES  J 

BEAMS  LUMBER  K 

G    BUILDING  MATERIALS  L 

H    MOBILE  HOMES  M 

'     MACHINERY  N 

lARGE  OBJECTS  O 


FRESH  PRODUCE 
LIQUIDS  GASES 
INTERMODAL  CONT 
PASSENGERS 

OILFIELD  EQUIPMENT 
LIVESTOCK 


P  GRAIN    FEED   HAY 

Q  COAL/COKE 

R  MEAT 

S  GARBAGE  REFUSE  TRASH 

T  U  S   MAIL 

U  CHEMICALS 


V  COMMODITIES  DRY  BULK 
W  REFRIGERATED  FOOD 

X    BEVERAGES 

Y  PAPER  PRODUCTS 

Z    OTHER  (St»alyl 


24   -iaZaHDOvjS   MA'ER'AlS  CARR  ED  SmiPPEO     iPi«ase   C^'Cie  All  mat  Appiy  i         T-IN  CARGO  TANKS 


DV'SiON  '  • 
DIVISION  '  2 
Division  i  3 
Div;SiON  '  J 
division  1  5 
OW'SiON  '  6 
D'ViSiON  2  1 
D'.iSi0N2  2 
D'V'S'ONi  3 


C  S  J   CLASS  3  T  P 

C  S  K   DIVISION  4  1  T  P 

C  S  l  Division  4  2  T  P 

C  S  M   Division  4  3  T  P 

C  S  N   DIVISION  5  !  T  P 

C  S  O  DIVISION  5  2  T  P 

C  S  P  DIVISION  6  1  (Lo  I  T  P 

C  S  0  DIVISION  6  '  (SoWi  T  P 

C  S  R   DIVISION  6  2  T  P 

CSS  Class  ^  iPiacarosi  t  p 


P-IN  PACKAGES 

C     S     T  CLASS  7  (No  Placards)  T  P 

C     S     U  CLASS  8  T  P 

CSV  CLASS  9  T  P 

C      S      W   PI  H  T  P 

CSX  COMBUSTIBLE  LIQUID  T  p 

C     S     Y  HAZARDOUS  SUB  (RQ)  T  P 

C      S     Z  HAZARDOUS  WASTE  T  P 

C      S    AA  ORMD  T  P 

C      S    SB  ELEVATED  TEMP  MAT  T  P 

C      S    CC  MARINE  POLLUTANTS  T  P 


2t   EO'^'PMcS' 


S"d  g^. 


Tra.ws 


HAzMa'  Cargo 
Tank  T'tiie's 


Ha2Uai  Cargo 

Tank  Trucks 


UoloiCoacf 


A    S    S    E  N 
ScrtooiBus 


G    E    P    S 

Mini'bu&Van 


OwVNcC' 


'erv  .eased 


■a  P   .EASE? 


2«     DR'.'ERS   S-B.E;'   'C   fMCSR 
100  M.e  RaO'us 
S<.  -    -  n  •  X  M  f  Ra? 


iNTERS'A-rE 


INTRASTATE 


'00-M.ie  RaduS 
Be,o-c  'OO-Me  Raai-s 


TOTAL  DRIVERS 
TOTAL  CDL   DRIVERS 


2"    CER'i^iCAliON  STATEMENT  (to  Be  cor^pietec  ;,  a' a.-c- leo  ; 


'P«js^  r^-f  ^-»e 


cen^'r  '.'■a'    a—  'a—  a'  *  t"  t*ie  Feoera-  Mote  Ca"*'  Saiery  Regulations  ano-or  the  Federal  Hazardous  Materials 

Regu  a'  o"!    ur-oe'  oe-a  -^s  o*  oe'.^'-j     oecia'e  thai  tne  mtormation  entered  on  tfiis  repon  is  to  the  best  ol  my  knowledge 

a^a  oe  e'  I'ue  cor'ec'  a-^o  cor^cete 


Da:e 


Titie_ 


FormMCS-150     i^e. 


94. 


10  3A 


MCSiSO-Tiy-CH 
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Notkx 

The  Forai  MCS-150,  Motor  Carrier 
Identification  Report,  must  be  filed  by  all 
motor  carriers  operating  in  interstate  or 
foreign  commerce.  A  new  motor  carrier  must 
file  Form  MCS-150  within  90  days  after 
beginning  operations.  Exception:  A  motor 
carrier  that  has  received  written  notification 
of  a  safety  rating  from  the  Federal  Highway 
Administration  (FHWA)  need  not  file  the 
report.  To  mail,  fold  the  completed  report  so 
that  the  self-addressed  postage  paid  p>anel  is 
on  the  outside.  This  report  is  required  by  49 
CFR  Part  385  and  authorized  by  49  U.S.C. 
504  (1982  &  Supp.  m  1985). 

The  public  reporting  burden  for  this 
collection  of  information  on  the  Form  MCS- 
150  is  estimated  by  the  FHWA  to  average  20 
minutes.  If  you  wish  to  conunent  on  the 
accuracy  of  the  estimate  or  make  suggestions 
for  reducing  this  burden,  please  direct  your 
comments  to  the  Office  of  Management  and 
Budget  and  the  FHWA  at  the  following 
addresses: 
Office  of  Management  and  Budget, 

Paperwork  Reduction  Project,  Washington, 

DC  20503 
and 
Federal  Highway  Administration,  OMC  Field 

Operations,  FffO-lO,  400  7th  Street,  SW., 

Washington,  DC  20590 

Instmcdons  for  Completing  the  Motor 
Carrier  Identification  Report  (MCS-150) 

(Please  Print  or  Type  AH  Information) 

1.  Enter  the  legal  name  of  the  business 
entity  (i.e.,  corporation,  partnership,  or 
individual)  that  owns/controls  the  motor 
carrier/shipj>er  opwration. 

2.  If  the  business  entity  is  operating  under 
a  name  other  than  that  in  Block  1,  (i.e.,  "trade 
name")  enter  that  name.  Otherwise,  leave 
blank. 

3.  Enter  the  principal  place  of  business 
street  address  (where  all  safety  records  are 
maintained). 

4.  Enter  mailing  address  if  different  from 
the  physical  address,  otherwise  leave  bank. 
Also,  applies  to  #7,  #8,  #12-»14. 

5.  Enter  the  city  where  the  princif>al  place 
of  business  is  located. 

6.  If  a  Mexican  motor  carrier  or  shipper, 
enter  the  Mexican  neighborhood  or  barrio 
where  the  principal  place  of  business  is 
located. 

7.  Enter  the  city  corresponding  with  the 
mailing  address. 

8.  If  a  Mexican  motor  carrier  or  shipper, 
enter  the  Mexican  neighborhood  or  barrio 
corresponding  with  the  mailing  address. 

9.  Enter  the  name  of  the  county  in  which 
the  principal  place  of  business  is  located. 

10.  Enter  the  two-letter  postal  abbreviation 
for  the  State,  or  the  name  of  the  Canadian 
Province  or  Mexican  State,  in  which  the 
principal  place  of  business  is  located. 

11.  Enter  the  zip  code  number 
corresptonding  with  the  street  address. 

12.  Enter  the  name  of  the  county 
corresponding  with  the  mailing  address. 

13.  Enter  the  two- letter  postal  abbreviation 
for  the  State,  or  the  name  of  the  Canadian 
Province  or  Mexican  State,  corresponding 
with  the  mailing  address. 


14.  Enter  the  ZIP  code  number 
corresponding  with  the  mailing  address. 

15.  Enter  the  telephone  number,  including 
area  code,  of  the  principal  place  of  business. 

16.  Enter  the  identification  number 
assigned  to  your  motor  carrier  operation  by 
the  U.S.  Department  of  Transportation,  if 
known.  Otherwise,  enter  "N/A." 

17.  Enter  the  motor  carrier  "MC"  or  "MX" 
number  under  which  the  Interstate 
Conmierce  Commission  (IOC)  issued  your 
operating  authority,  if  appropriate. 
Otherwise,  enter  "N/A." 

18.  Enter  the  employer  identification 
number  (EIN  #)  or  social  security  number 
(SSN  «)  assigned  to  your  motor  carrier 
operation  by  the  Internal  Revenue  Service. 

19.  Circle  the  appropriate  type  of  carrier 
op>eration. 

A.  Interstate. 

B.  Intrastate,  transporting  hazardous 
materials  (49  CFR  100-180). 

C.  Intrastate,  NOT  transporting  hazardous 
materials. 

Interstate — transportation  of  persons  or 
property  across  State  lines,  including 
international  boundaries,  or  wholly  within 
one  State  as  part  of  a  through  movement  that 
originates  or  terminates  in  another  State  or 
country. 

Intrastate — transpwrtation  of  persons  or 
property  wholly  within  one  State. 

20.  Circle  the  appropriate  type  of  shipper 
opteration. 

A.  Interstate 

B.  Intrastate 

Interstate  &  Intrastate — See  #19  above. 

21.  Enter  the  carrier's  total  mileage  for  the 
past  calendar  year. 

22.  Circle  appropriate  classification.  Circle 
all  that  apply.  If  "L  Other"  is  circled,  enter 
the  type  of  operation  in  the  space  provided. 

A.  Authorized  For  Hire 

B.  Exempt  For  Hire 

C.  Private  (Prop>erty) 

D.  Private  Passengers  (Business) 

E.  Private  Passengers  (Non-Business) 

F.  Migrant 

G.  U.S.  Mail 

H.  Federal  Government 
I.  State  Government 
J.  Local  Government 
K.  Indian  Tribe 
L.  Other 

Authorized  For  Hire — transportation  for 
comjjensation  as  a  common  or  contract 
carrier  of  propjerty,  owned  by  others,  or 
passengers  Uhder  the  provisions  of  the  ICC. 

Exempt  For  Hire — transpwrtation  for 
compensation  of  property  or  passengers 
exempt  from  the  economic  regulation  by  the 
ICC. 

Private  (Propjerty) — means  a  person  who 
provides  transportation  of  property  by 
commercial  motor  vehicle  and  is  not  a  for- 
hire  motor  carrier. 

Private  Passengers  (Business) — a  private 
motor  carrier  engaged  in  the  interstate 
transportation  of  passengers  which  is 
provided  in  the  furtherance  of  a  commercial 
enterprise  and  is  not  available  to  the  public 
at  large  (e.g.,  bands). 

Private  Passengers  (Non-Business) — a 
private  motor  carrier  involved  in  the 
interstate  transpxjrtation  of  pjassengers  that 


does  not  otherwise  meet  the  definition  of  a 
private  motOT  carrier  of  [>a89enger«  (business) 
(e.g.,  church  tniaes). 

Migrant — interstate  transportation, 
including  a  contract  carrier,  but  not  a 
common  carrier  of  3  or  more  migrant  workers 
to  or  from  their  employment  by  any  motor 
vehicle  other  than  a  piassenger  autcHoobile  or 
station  wagon. 

U.S.  Mail — tr8ns{X)rtation  of  U.S.  Mail 
under  contract  with  the  U.S.  Posul  Service. 

Federal  Government — transportation  of 
property  or  p>assenger8  by  a  U.S.  Federal 
Government  agency. 

State  Government — transportation  of 
property  or  p>assengers  by  a  U.S.  State 
Government  agency. 

Local  Government — transportation  of 
pro{)erty  or  passengers  by  a  local 
municip>ality. 

Indian  Tribe — transportation  of  propjerty  or 
p>assengeTS  by  a  Indian  tribal  government. 

Other — transpxJTtation  of  property  or 
passengers  by  some  other  opjeration 
classification  not  described  by  any  of  the 
above. 

23.  Circle  all  the  letters  of  the  typ»es  of 
cargo  you  usually  transport.  If  "Z.  Other"  is 
circled,  enter  the  name  of  the  commodity  in 
the  sp>ace  provided. 

24.  Circle  all  the  letters  of  the  typjes  of 
hazardous  materials  (HM)  you  transport/ship. 
In  the  colunms  before  the  HM  types,  either 
circle  C  for  carrier  of  HM  or  S  for  a  shipp»er 
of  HM.  In  the  columns  following  the  HM 
typ)es,  either  circle  T  if  the  HM  is  transported 
in  cargo  tanks  or  P  if  the  HM  is  transported 
in  other  packages  (49  CFR  173.2). 

25.  Enter  the  total  number  of  vehicles 
owned,  term  leased  and  trip  leased,  that  are. 
or  can  be.  operational  the  day  this  form  is 
completed. 

Motorcoach — a  vehicle  designed  for  long 
distance  transportation  of  {>assengers.  usually 
equippjed  with  storage  racks  above  the  seats 
and  a  baggage  hold  beneath  the  cabin. 

School  Bus — a  vehicle  designed  and/or 
equippwd  mainly  to  carry  primarj'  and 
secondary  students  to  and  from  school, 
usually  built  on  a  medium  or  large  truck 
chassis. 

Mini-bus/Van — a  raulti-purpxwe  passenger 
vehicle  with  a  capwcity  of  10-24  people, 
typically  built  on  a  small  truck  chassis. 

Limousine — a  passenger  vehicle  usually 
built  on  a  lengthened  automobile  chassis. 

26.  Enter  the  number  of  interstate/ 
intrastate  drivers  used  on  an  average  work 
day.  Part-time,  casual,  term  leased,  trip 
leased  and  compwny  drivers  are  to  be 
included.  Also,  enter  the  total  number  of 
drivers  and  the  total  number  of  drivers  who 
have  a  Commercial  Drivers  License  (CDL) 

Interstate — driver  transports  people  or 
property  across  State  lines,  including 
international  boundaries,  or  wholly  within 
one  State  as  part  of  a  through  movement  that 
originates  op-terminates  in  another  State  or 
country. 

Intrastate — driver  transports  pieople  or 
profjerty  wholly  within  one  State 

100-mile  radius  driver — driver  operates 
only  within  a  100  air-mile  radius  of  the 
normal  work  reporting  location. 

27.  Print  or  type  the  name,  in  the  space 
provided,  of  the  individual  authorized  to  sign 
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dociunents  on  behalf  of  the  entity  listed  in 
Block  1.  That  individual  mu5t  sign.  date,  and 
show  his  or  her  title  in  the  spaces  provided 
(Certification  Statement,  see  49  CFR  385.21 
and  385.23). 

PART  363— ENFORCEMENT 
PROCEEDINQS 

Subpart  A— CIvU  Panatty  Procaadinga 

363.101  Nature  of  proceeding. 

363.102  Notice  of  violation  (complaint). 

363.103  Form  reply  to  notice  of  violation. 

363.104  Special  procedures  for  out-of- 
service  orders. 

363.105  Payment  of  the  claim. 

363.106  Settlement  of  civil  penalty  claims: 
generally. 

363.107  Settlement  negotiations. 

363.108  Request  for  administrative 
adjudication. 

363.109  Prtxedures  in  administrative 
adjudications. 

363.110  Expedited  review  by  the  Associate 
Administrator. 

363.111  Administrative  Law  Judge 
decision. 

363. 112  Review  of  Administrative  Law 
Judge  decision. 

363.113  Decision  on  review. 

363.114  Reconsideration. 

363.115  Judicial  review. 

363.116  Failure  to  comply  with  final  order. 

Subpart  B— Orlyar  Qualification 
Procaadlngs 

363.201  Nature  of  Proceeding. 

363.202  Commencement  proceedings. 

363.203  Answer  to  medical  qualification 
determination  or  letter  of 
disqualification. 

363.204  Special  proceeding  for  resolution 
of  conflicts  of  medical  evaluation 

363.205  Driver's  qualification  status 
pending  determinations  and 
proceedings 

363.206  Administrative  adjudication. 

Subpart  C— Qanaral  Provisions 

363  301  Applicability 

363.302  Computation  of  time. 

363.303  5>ervice 

363.304  Extension  of  time 

363.305  Administrative  Law  judge. 

363.306  Certification  of  documents. 

363.307  Interlocutory  appyeals. 

Subpart  A— Civil  Penalty  Procaadlngs 

Saea.lOI    Natur*  of  proceadlng. 

Civil  penalty  proceedings  are 
proceedings  pursuant  to  5  U  S.C.  554  in 
which  the  agency  makes  a  monetary 
claim  or  seeks  an  order  against  the 
respondent,  based  on  violation  of  the 
FMCSRs  or  HMRs.  Final  agency  orders 
that  may  result  from  civil  penalty 
proceedings  include  one  or  more  of  the 
following: 

(a)  Monetary  penalty; 

(b)  Settlement  agreement; 

(c)  Out-of-service  order; 


(d)  Notice  to  post; 

(e)  Notice  of  abate;  and 

(f)  Any  other  order  within  the 
authority  of  the  agency. 

1363.102    Notice  of  vtotaUon  leompMnt). 

(a)  Qvil  penalty  proceedings  are 
commenced  by  the  issuance  of  a  notice 
of  violation,  which  serves  as  the 
complaint  in  subsequent  proceedings 
and  represents  the  claim  of  the  agency 
against  respondent.  Each  notice  shall 
contain  the  following: 

(1)  The  provisions  of  law  and 
regulation  alleged  to  have  been  violated: 

(2)  A  recitation,  separately  stated  and 
numbered,  of  each  alleged  violation, 
including  a  brief  statement  of  the 
material  facts  constituting  each 
violation. 

(3)  The  amount  being  claimed  and  the 
maximum  amount  authorized  to  be 
claimed  under  the  statute,  and  the 
contents  of  any  order  sought  to  be 
imposed; 

(4)  A  statement  that  failure  to  answer 
the  notice  within  the  prescribed  time 
will  constitute  a  waiver  of  the 
opportunity  to  contest  the  claim; 

(5)  A  reply  form  to  be  completed  and 
returned  to  the  agency,  except  in  the 
case  of  an  out-of-service  order;  and 

(6)  The  address  and  telefax  number  to 
which  the  reply  form  and/or  full 
payment  of  the  amount  claimed  may  be 
sent,  and  the  telephone  number  to  call 
to  discuss  settlement. 

(b)  A  notice  may  contain  such  other 
matters  as  the  FHWA  deems 
appropriate,  including  a  notice  to  abate. 

(c)  A  notice  of  violation  is  transmitted 
by  the  agency  to  the  respondent  using 

a  method  of  delivery  with  a  return 
receipt,  such  as.  but  not  limited  to, 
certified  mail  and  personal  delivery 
evidenced  by  a  certificate  of  service. 

f  363.103    Fonn  reply  to  notica  of  violation. 

(a)  Time  for  reply.  The  reply  form 
included  in  the  notice  of  violation  must 
be  served  on  the  agency  by  the 
respondent  within  15  days  of 
respondent's  receipt  of  the  notice.  The 
form  reply  may  be  sent  to  the  agency  by 
mail,  personal  delivery,  or  telefax. 
Although  a  return  receipt  is  not 
required,  the  burden  is  on  the 
respondent  to  prove  it  has  made  a 
timely  answer. 

(b)  Contents  of  reply  form .  The 
respondent  must  provide  the 
information  requested  on  the  reply 
form,  and  indicate,  by  checking  the 
appropriate  box,  its  response  to  the 
Notice  of  Violation.  Respondent  may 
select  only  one  option  on  the  reply 
fot^.  The  response  options  are: 

(1)  Pay  the  full  amount  claimed  in  the 
Notice  of  Violation  (check  included). 


and/or  agree  to  comply  with  the  order 
by  signing  where  indicated; 

(2)  Enter  into  settlement  negotiations 
(while  preserving  the  right  to  contest  the 
claim  at  a  later  date);  and 

(3)  Contest  the  claim  immediately 
through  the  institution  of  administrative 
adjudication. 

(c)  Failure  to  reply.  If  a  completed 
reply  on  the  form  provided,  or  in  a  form 
containing  the  same  information,  is  not 
served  on  the  agency  within  15  days  of 
the  respondent's  receipt  of  the  notice  of 
violation,  the  notice  of  violation 
becomes  the  final  agency  order  in  the 
proceeding.  Respondent's  failure  to 
reply  constitutes  an  admission  of  all 
facts  alleged  in  the  notice  of  violation 
and  a  waiver  of  the  respondent's 
opportunity  to  contest  the  claim. 

S  363.104    SpacM  procaduraa  for  out-of- 
aarvica  ordaia. 

(a)  Whenever  it  is  determined  that  a 
violation  of  the  FMCSRs  poses  an 
imminent  hazard  to  safety,  the  agency 
may  order  a  vehicle  or  employee 
operating  such  vehicle  out  of  service,  or 
order  a  motor  carrier  to  cease  all  or  part 
of  the  employer's  commercial  motor 
vehicle  operations.  In  making  any  such 
order,  no  restrictions  shall  be  imposed 
on  any  employee  or  motor  carrier 
beyond  that  required  to  abate  the 
hazard. 

(b)  An  out-of-service  order  must  be 
personally  served  on  the  driver  when  a 
driver  or  vehicle  is  being  placed  out  of 
service,  and  on  a  responsible 
representative  of  the  motor  carrier  at  its 
principal  place  of  business  or  other 
location  to  which  the  order  applies 
when  all  or  part  of  a  motor  carrier's 
commercial  motor  vehicle  operations 
are  being  placed  out  of  service. 

(c)  A  motor  carrier  or  employee  shall 
comply  with  the  out-of-service  order 
immediately  upon  its  issuance.  The 
penalty  for  violating  an  out-of-service 
order  shall  be  specifically  noted  in  the 
order.  An  out-of-service  order  shall  not 
prevent  vehicles  of  the  motor  carrier  in 
transit  at  the  time  the  order  is  served 
from  proceeding  to  their  immediate 
destinations,  unless  any  such  vehicles 
or  drivers  are  specifically  ordered  out  of 
service  effective  immediately.  Vehicles 
and  drivers  proceeding  to  their 
immediate  destination  shall  be  subject 
to  compliance  with  the  order  upon 
arrival. 

(d)  If  the  out-of-service  order  is 
contested,  an  administrative 
adjudication  shall  be  made  available  on 
an  expedited  basis  under  procedures 
provided  in  §363. 110. 

(e)  For  purposes  of  this  section,  the 
term  immediate  destination  means  the 
next  scheduled  stop  of  the  vehicle 
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already  in  transit  where  the  cargo  on 
board  can  be  safely  secured,  and  the 
term  imminent  hazard  means  any 
condition  of  vehicle,  employee,  or 
commercial  motor  vehicle  operations 
which  is  likely  to  result  in  serious 
injiuy  of  death  if  not  discontinued 
immediately. 

1363.105    Payment  of  the  Claim. 

(a)  Payment  of  the  full  amoimt 
claimed  may  be  made  at  any  time  before 
issuance  of  a  final  order,  with  or 
without  the  reply  form.  After  the 
issuance  of  a  final  order,  claims  are 
subject  to  interest,  penalties,  and 
administrative  charges  in  accordance 
with  4  CFR  part  103. 

(b>  If  the  full  payment  option  is 
selected  by  the  respondent  on  the  reply 
form,  but  payment  is  not  made  on  the 
agency  vdthin  15  days  of  the 
respondent's  receipt  of  the  notice  of 
violation,  the  notice  of  violation 
becomes  the  final  agency  order  in  the 
proceeding. 

(c)  Unless  otherwise  provided  in 
writing  by  the  mutual  consent  of  the 
parties,  payment  and/or  compliance 
with  the  order  constitutes  an  admission 
of  all  facts  alleged  in  the  notice  of 
violation  and  a  waiver  of  the 
respondent's  opportimity  to  contest  the 
claim,  and  results  in  the  notice  of 
violation  becoming  the  final  agency 
order. 

§363.106    SatUamant  of  civil  penalty 
claims;  generally. 

(a)  Settlement  of  disputed  civil 
penalty  claims  may  occur  at  any  time 
before  the  issuance  of  a  final  order. 

(b)  Content  of  settlement  agreements. 
When  agreement  is  reached  to  resolve 
the  claim,  a  settlement  agreement 
constituting  the  final  disposition  of  the 
proceeding  shall  be  signed  by  the 
parties.  The  settlement  agreement  shall 
contain  the  following: 

(1)  The  legal  basis  of  the  claim, 
including  an  admission  of  all 
jiuisdictional  facts; 

(2)  Unless  otherwise  provided,  a 
finding  of  the  facts  constituting  the 
violations  committed; 

(3)  The  amount  due  the  FHWA  and 
the  terms  of  payment,  and/or  the  terms 
of  the  order; 

(4)  An  express  waiver  of  the  right  to 
further  procedural  steps  and  of  all  rights 
to  judicial  review; 

(5)  A  statement  that  the  agreement  is 
not  binding  on  the  agency  until 
executed  by  the  agency's  authorized 
representative;  emd 

(6)  A  statement  that  failure  to  pay 
other  otherwise  perform  in  accordance 
with  the  terms  of  the  agreement  will 
result  in  the  notice  of  violation 


becoming  the  final  agency  order,  and 
the  amount  claimed  in  the  notice  of 
violation  becoming  due  and  payable 
immediately. 

(c)  An  executed  settlement  agreement 
is  binding  on  the  parties  according  to  its 
terms.  The  respondent's  signed,  written 
consent  to  a  settlement  agreement  may 
only  be  withdrawn,  in  writing,  if  the 
agency  has  not  executed  the  agreement 
within  28  days  after  execution  by 
respondent. 

(d)  The  agency's  acceptance  of  partial 
payment  of  a  claim  tendered 
unilaterally  by  a  respondent  does  not 
constitute  a  settlement  agreement.  All 
settlement  agreements  must  be  in  the 
form  specified  in  paragraph  fb)  of  this 
section. 

(e)  Settlement  agreements,  reached 
during  the  course  of  an  administrative 
adjudication  need  not  be  approved  by 
the  Administrative  Law  Judge  or 
Associated  Administrator  unless 
specifically  directed  by  those  officials. 

§363.107    Satllement  negotiations. 

This  section  establishes  procedures 
when  the  settlement  negotiations  option 
is  selected  on  the  reply  form. 

(a)  The  parties  should  enter  into 
negotiations  expeditiously  and  in  good 
faith,  using  all  reasonable  means. 

(b)  Opportimity  for  an  administrative 
adjudication.  Respondents  electing  on 
the  reply  form  to  engage  in  settlement 
negotiations  retain  the  opportunity  to 
contest  the  claim  throu^  an 
administrative  adjudication  if  the 
negotiations  do  not  result  in  a 
settlement  agreement. 

(c)  Discontinuance  of  negotiations 
vdthin  90  days.  The  agency  may 
discontinue  negotiations  within  90  days 
of  the  notice  of  violation  by  sending  the 
respondent  a  final  notice  of  violation. 
The  respondent  may  discontinue 
negotiations  within  the  same  period  by 
requesting  an  administrative 
adjudication  and  sending  the  agency  a 
written  answer  to  the  notice  of 
violation. 

(d)  Failure  to  reach  agreement  after  90 
days.  If  the  parties  do  not  reach  a 
settlement  agreement  within  90  days,  a 
final  notice  of  violation  shall  be  issued 
by  the  agency  to  the  respondent. 

(e)  Final  Notice  of  Violation.  The  final 
notice  of  violation  represents  the 
agency's  final  claim  against  the 
respondent.  The  final  notice  of  violation 
may  incorporate  the  notice  of  violation 
by  reference,  amend  the  notice  of 
violation  to  reflect  the  settlement 
negotiations,  or  include  some 
combination  of  both. 

(1)  A  final  notice  of  violation  shall  be 
transmitted  to  the  respondent  using  a 
method  of  delivery  within  a  return 


receipt,  such  as,  but  not  limited  to, 
certified  mail  and  personal  delivery 
evidenced  by  a  certificate  of  service. 
(2)  The  reply  to  the  final  notice  of 
violation  shall  be  completed  in 
conformance  with  the  requirements  of 
§  363.108(c). 

§363.106    Request  for  admMstFsllve 
adtudlcation. 

The  respondent  may  contest  the  claim 
by  requesting  an  administrative 
adjudication  and  sending  a  written 
answer  to  the  agency.  An  administrative 
adjudication  is  a  process  to  resolve 
contested  claims  before  the  Associate 
Administrator  or.an  Administrative  Law 
Judge.  Unless  settled,  the  Associate 
Administrator  shall  decide  the  matter  or 
refer  it  to  an  Administrative  Law  Judge 
expeditiously. 

(aj  Time  for  answer.  Respondents  who 
select  administrative  ac^udication  on 
the  reply  form  to  the  notice  of  violation, 
or  who  receive  a  final  notice  of 
violation,  must  serve  a  written  answer 
on  the  agency  vtrithin  28  days  of  receipt 
of  the  applicable  notice. 

(b)  Form  of  answer.  The  answer  may 
be  sent  to  the  agency  by  mail,  personal 
delivery,  or  telefax  Though  a  return 
receipt  is  not  required,  the  burden  is  on 
the  respondent  to  prove  it  has  made  a 
timely  answer. 

(c)  Contents  of  answer.  Generally,  the 
answer  must  state  the  grounds  for 
contesting  the  claim  and  any  affirmative 
defenses  that  the  respondent  intends  to 
assert.  Specifically,  the  answer: 

(1)  Must  admit  or  deny  each 
separately  stated  and  numbered 
allegation  of  violation  in  the  claim.  A 
statement  that  the  person  is  without 
sufficient  knowledge  or  information  to 
admit  or  deny  will  have  the  effect  of  a 
denial.  Any  allegation  in  the  claim  that 
is  not  specifically  denied  in  the  answer 
is  deemed  admitted.  A  general  denial  of 
the  claim  is  grounds  for  a  finding  of 
default; 

(2)  Must  include  all  affirmative 
defenses,  including  those  relating  to 
jurisdiction,  limitations,  and  procedure: 

(3)  Must  request  referral  to  an 
Administrative  Law  Judge,  if  desired. 
Referral  to  an  Administrative  Law  Judge 
is  generally  available  only  to  resolve 
material  issues  of  fact.  Failure  to  request 
it  results  in  a  waiver  of  the  right  to  an 
opportunity  for  referral:  and 

(4)  May  include  a  motion  to  dismiss, 
but  a  motion  to  dismiss  is  not  a 
substitute  for  an  answer. 

(d)  Failure  to  answer  If  a  written 
answer  meeting  the  requirements  of  this 
section  is  not  served  on  the  agency  by 
the  respondent  or  representative  of  the 
respondent  within  28  days,  the  notice  of 
violation  or  final  notice  of  violation. 
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whichever  is  applicable,  becomes  the 
final  agency  onler  in  the  proceeding. 
Merely  selecting  the  adjudication  option 
on  the  reply  fonn,  without  submitting  a 
written  answer  in  accordance  with  this 
section,  also  results  in  the  notice  of 
violation  becoming  the  final  agency 
order  in  the  proceeding.  Respondent's 
failure  to  answer  constitutes  an 
admission  of  all  fiacts  alleged  in  the 
notice  of  violation  and  a  waiver  uf  the 
respondent's  opportimity  to  contest  the 
claim. 

(e)  Default.  If  an  answer  is  not  in  the 
form  required  by  paragraph  (c)  of  this 
section  the  respondent  may  be  found  in 
default  by  the  Associate  Administrator 
or  Administrative  Law  Judge  and  a  final 
agency  order  issued  in  the  proceeding. 
Default  by  respondent  constitutes  an 
admission  of  all  facts  alleged  in  the 
notice  of  violation  and  a  waiver  of  the 
respondent's  opportunity  to  contest  the 
claim,  and  results  in  the  Notice  of 
Violation  becoming  the  final  agency 
order  in  the  proceeding. 

{363.109    ProoedufM  In  admlntstrative 


(a)  Associate  Administrator. 
Contested  claims  shall  be  transmitted  to 
the  Associate  Administrator  for 
resolution  by  final  order  or  for 
assignment  to  an  Administrative  Law 
Judge.  The  Associate  Adnunistrator 
determines  if  there  are  material  factual 
issues  in  dispute,  but  may  refer  the 
matter  to  an  administrative  law  judge  to 
make  the  determination. 

(b)  Referral  to  an  Administrative  Law 
Judge.  If  there  are  material  factual  issues 
in  dispute  and  respondent  has  requested 
referral  to  an  Administrative  Law  Judge, 
the  Associate  Administrator  shall  assign 
the  matter  to  an  Administrative  Law 
Judge.  The  Associate  Administrator 
may,  in  his  or  her  discretion,  refer  other 
matters  to  an  Administrative  Law  Judge. 

(c)  Decision.  If  there  are  no  material 
factual  issues  in  dispute  or  the  matter 
has  not  been  referred  to  an 
Administrative  Law  Judge,  the  Associate 
Administrator  may  resolve  the  Matter 
and  issue  a  final  order. 

(d)  Except  as  otherwise  provided  in 
these  rules,  in  the  Administrative 
Procedure  Act.  5  U.S.C.  551  et  seq..  or 
by  the  Associate  Administrator  or 
Administrative  Law  Judge,  the  Federal 
Rules  of  Qvil  Procedure  and  the  Federal 
Rules  of  Evidence  shall  apply  in  all 
administrative  adjudications. 

(e)  Motions.  An  application  for  an 
order  or  ruhng  in  an  administrative 
adjudication  shall  be  by  motion.  Unless 
made  during  an  oral  hearing,  motions 
shall  be  made  in  writing,  shall  state 
with  particularity  the  grounds  for  relief 
sought,  and  shall  be  accompanied  by 


any  relevant  affidavits  or  other 
evidence.  Any  party  may  file  a  response 
to  a  written  motion  within  7  days,  or 
within  such  other  time  provided  by  the 
Associate  Administrator  or  the 
Administrative  Law  Judge.  Failure  to 
respond  to  a  motion  may  constitute 
grounds  for  granting  it.  Oral  argiunent  or 
briefs  on  a  motion  may  be  ordered  by 
the  Administrative  Law  Judge  or  by  the 
Associate  Adnunistrator. 

(fj  The  Associate  Administrator  and 
the  Administrative  Law  Judge  have  the 
discretion  to  conduct  an  oral  hearing  on 
the  record,  decide  the  matter  on  the 
pleadings,  or  employ  any  other 
appropriate  process. 

(gj  'The  Associate  Administrator  and 
the  Administrative  Law  Judge  may 
conduct  or  oermit  forms  of  alternative 
dispute  resolution  upon  the  consent  of 
the  parties. 

(hj  Appearance.  Any  party  to  an 
administrative  proceeding  may  appear 
personally  and  be  represented  by  an 
attorney  or  other  person.  A 
representative  must  serve  a  notice  of 
appearance  on  all  parties,  including  the 
name  of  the  respondent  or  title  of  the 
matter,  as  well  as  the  representative's 
name,  address,  and  telephone  number, 
before  participating  in  the  proceeding. 

(i)  Withdrawal.  At  any  time  after  a 
request  for  an  administrative 
adjudication,  but  prior  to  the  issuance  of 
a  decision  by  the  Administrative  Law 
Judge  or  Associate  Administrator,  any 
party  may.  in  writing,  withdraw  a 
request  for  an  administrative 
adjudication  or  the  agency  may 
withdraw  the  notice  of  violation.  If  a 
proceeding  before  an  Administrative 
Law  Judge  is  so  withdrawn,  the 
assignment  of  the  Administrative  Law 
Judge  is  terminated  and  the 
Administrative  Law  Judge  shall  dismiss 
the  proceeding  with  prejudice.  A 
withdrawal  by  the  respondent 
constitutes  and  irrevocable  waiver  of  the 
respondent's  right  to  an  administrative 
adjudication  on  the  matter  presented  in 
the  notice  of  violation. 

S3e3.ll0    ExpeditMl  raview  by  the 
AssocMa  Administrator. 

(a)  Decisions  to  order  a  motor  carrier's 
operations  out  of  service  is  whole  or  in 
part  are  subject  to  review  by  the 
Associate  Administrator  in  accordance 
with  5  U.S.C.  554.  except  that  such 
review  must  be  provided  within  10  days 
from  the  date  of  the  out-of-service  order; 
provided  a  written  request  for  review  is 
received  by  the  Associate  Administrator 
within  5  days  fi-om  the  date  of  the 
notice.  Written  requests  received  after 
the  5th  day  but  within  10  days  of  the 
effective  date  of  the  out-of-service  order 
or  final  unsatisfactory  rating  resulting  in 


an  out-of-service  order  will  be  reviewed 
within  10  days  bom  the  date  of  the 
request. 

(d)  Any  petition  for  review  received 
more  than  10  days  after  the  date  of  an 
out-of-service  order  will  be  treated  as  a 
request  for  administrative  adjudication 
under  §  363.108  of  this  part,  unless  the 
Associate  Administrator,  in  his  or  her 
discretion,  provides  otherwise. 

(c)  Any  requests  for  review  submitted 
pursuant  to  this  section  must  be  in 
writing  and  particularly  address  the 
matters  which  are  disputed,  the  grounds 
for  the  dispute,  and  the  reasons  why 
expedited  review  is  required. 

(d)  The  Associate  Administrator  may 
refer  the  matter  for  a  hearing  before  and 
Administrative  Law  Judge  within  the 
same  time  prescribed  for  expedited 
review.  Theprocedures  in  §363.109, 
except  for  time  periods,  shall  apply  to 
the  hearing. 

(e)  The  Associate  Administrator  or 
Administrative  Law  Judge  may  stay  any 
order  or  safety  rating  during  the 
pendency  of  the  expedited  review. 
Thereafter,  the  matter  may  be 
administered  pursuant  to  §  363.109. 

(f)  Unless  a  stay  is  granted  imder 
paragraph  (e)  of  diis  section  or  the 
period  extended  by  mutual  consent  of 
the  parties,  the  decision  on  an  expedited 
review  shall  be  issued  within  the  time 
prescribed  for  such  expedited  review. 

(g)  The  decision  of  the  Administrative 
Law  Judge  on  referral  bom  the  Associate 
Administrator  shall  become  the  final 
agency  order  after  24  hours  unless 
amended  or  vacated  by  the  Associate 
Administrator. 

S3«3.111    Admlnietraltve  Law  Judge 
decision. 

(a)  After  considering  the  evidence  and 
arguments  of  the  parties,  the 
Administrative  Law  Judge  shall  issue  a 
decision.  The  decision  shall  be  sent  to 
the  parties  and  to  the  Associate 
Administrator.  The  Administrative  Law 
Judge  may  issue  an  oral  decision  in  the 
presence  of  the  f>arties,  which  will  be 
entered  in  the  record  of  the  proceedings. 

(b)  Finality.  Except  for  exjjedited 
review  under  §  363.110,  the  decision  of 
the  Administrative  Law  Judge  becomes 
the  final  decision  of  the  agency  45  days 
after  it  is  issued,  unless  a  petition  for 
review  is  filed  under  §  363.112  within 
that  period,  or  the  Associate 
Administrator,  on  his  own  motion, 
reviews  or  vacates  the  decision. 

f  363.1 12    Review  of  Administrativs  Law 
Judgs  decision. 

(a)  All  petitions  to  review 
administrative  adjudication  decisions  of 
the  Administrative  Law  Judge  must  be 
accompanied  by  a  statement  of  the 
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grounds  for  review.  Each  petition  must 
set  out  in  detail  objections  to  the 
decision  and  refer  to  any  evidence  in 
the  record  which  is  refied  upon  to 
support  the  petition.  It  shall  also  state 
the  rehef  requested.  Failure  to  object  to 
any  error  in  the  decision  constitutes  a 
waiver  of  the  right  to  allege  such  error 
in  subsequent  proceedings. 

(b)  A  party  may  petition  for  review  of 
a  decision  of  the  Administrative  Law 
Judge  on  only  the  following  three 
grounds: 

(1)  A  finding  of  fact  is  not  supported 
by  substantial  evidence; 

(2)  A  conclusion  of  law  is  not  made 
in  accordance  with  applicable  law, 
precedent,  or  public  policy;  and 

(3)  The  Administrative  Law  Judge 
committed  prejudicial  error  in  applying 
the  governing  procedural  rules. 

(c)  Reply  briefs  may  be  filed  within  35 
days  after  the  petition  for  review  is 
filed.  Further  pleadings  may  be  filed  by 
a  party  only  if  expressly  allowed  by  the 
Associate  Administrator. 

(d)  Copies  of  the  petition  for  review 
and  all  motions  and  briefs  must  be 
served  on  all  parties. 

(e)  Oral  argument  will  be  permitted 
only  if  expressly  allowed  by  the 
Associate  Administrator. 

f  363.113    Decision  on  review. 

(aj  The  Associate  Administrator  may 
adopt,  modify,  or  reverse  the 
Administrative  Law  Judge's  decision 
and  may  make  any  necessary  findings  of 
law  or  bet.  The  Associate  Administrator 
may  also  remand  the  matter  to  the 
Administrative  Law  Judge  with 
instructions  for  further  proceedings.  If 
the  matter  is  not  remanded,  the 
Associate  Administrator  shall  issue  a 
final  order  disposing  of  the  proceedings 
and  serve  it  on  all  parties. 

(b)  Finality.  Unless  otherwise  stated, 
an  order  of  the  Associate  Administrator 
on  review  becomes  the  final  order  of  the 
agency  upon  issuance. 

§363.114    Rsconsidsratlon. 

Within  21  days  of  a  decision  by  the 
Associate  Administrator,  any  party  may 
petition  for  reconsideration.  The  filing 
of  a  petition  for  reconsideration  does 
not  stay  the  effectiveness  of  a  final  order 
unless  so  ordered  by  the  Associate 
Administrator. 

§363.115    Judicial  revisw. 

(a)  Any  aggrieved  person,  who,  after 
an  administrative  adjudication,  is 
adversely  affected  by  a  final  order 
issued  may.  within  30  days,  petition  for 
review  of  the  order  in  the  United  States 
Coiul  of  Appeals  in  the  circuit  wherein 
the  violation  is  alleged  to  have  occiured, 
or  where  the  violator  has  its  principal 


place  of  business  or  residence,  or  in  the 
United  States  Coiut  of  Appeals  for  the 
District  of  Colimibia  Circuit. 

(b)  Judicial  review  shall  be  based  on 
a  determination  of  whether  or  not  the 
findings  and  conclusions  in  the  final 
order  were  supported  by  substantial 
evidence  or  otherwise  in  accordance 
with  law.  No  objection  that  has  not  been 
urged  before  the  agency  must  be 
considered  by  the  court,  unless 
reasonable  grounds  existed  for  failure  or 
neglect  to  do  so.  The  commencement  of 
proceedings  ujider  this  section  shall  not, 
unless  ordered  by  the  court,  operate  as 
a  stay  of  the  final  order  of  the  agency. 

§363.116    Failure  to  comply  with  final 


If,  within  30  days  of  receipt  of  a  final 
agency  order  issued  imder  this  part,  the 
respondent  does  not  pay  a  civil  penalty, 
assessed,  take  any  other  action  required 
by  the  order,  or  file  a  petition  under 
§§  363.114  or  363.115,  the  case  may  be 
referred  to  the  Attorney  General  with  a 
request  that  an  action  be  brought  in  the 
appropriate  United  States  District  Court 
to  enforce  the  terms  of  the  order  or 
collect  the  civil  penalty. 

Subpart  B— Driver  Qualtflcation 
Proceedings 

§  363.201    Nature  of  proceeding. 

Driver  qualification  proceedings  are 
the  means  by  which  the  agency  resolves 
challenges  to  or  disputes  involving  a 
determination  of  a  driver's  medical 
qualification  to  op>erate  a  commercial 
motor  vehicle  or  challenges  to 
disquahfication  by  the  Federal  Highway 
Administration  of  a  driver  foUowring 
convictions  for  certain  driving  offenses. 

§363.202    Commencement  of  proceedings. 

(a)  Driver  qualification  proceedings 
are  commenced  by  the  issuance  to  a 
driver  or  motor  carrier  of: 

(1)  A  notice  of  determination  by  the 
agency  (the  determination  may  be 
issued  unilaterally  by  the  agency  or  in 
resolution  of  a  conflict  of  medical 
evaluations  pursuant  to  §  363.204);  or 

(2)  A  letter  of  disquahfication  issued 
by  the  agency,  based  upon  a  conviction 
for  a  disquahfying  offense  or  other  cause 
listed  in  §383.51  or  391.15  of  this 
subchapter. 

(b)  Each  notice  of  determination  or 
letter  of  disqualification  shall  contain 
the  following: 

(1)  A  statement  of  the  provisions  of 
the  regulations  under  which  the  action 
is  being  taken; 

(2)  A  copy  of  all  dociunentary 
evidence  reUed  on  or  considered  in 
taking  such  action,  or,  in  the  case  of 
voluminous  evidence,  a  siunmary  of 
such  evidence; 


(3)  Notice  that  the  determination  or 
disqualification  may  be  contested,  and 
that  failure  to  answer  will  constitute  a 
wai\  cr  of  the  opportimity  to  contest  the 
determination  or  disquahfication:  and 

(4)  Notice  that  the  biuxlen  o'  proof 
will  be  on  the  apphcant  in  case^  r..  isi^ig 
under  §  363.204. 

(c)  In  a  medical  qualification 
proceeding,  the  notice  of  determinatian 
must  be  transmitted  to  the  driver 
involved.  In  cases  arising  undCT 

§  363.204.  the  notice  of  determinatian 
shall  also  be  transmitted  to  the  motor 
carrier  and  any  other  parties  involved  in 
the  resolution  of  a  conflict  of  medical 
evaluations.  Any  party  may  respond.  In 
a  disquahfication  proceeding,  the  letter 
of  disqualification  must  be  transmitted 
both  to  the  driver  and  to  the  employii^ 
motor  carrier,  if  the  latter  is  known. 

(d)  The  notice  or  letter  commencing 
the  proceeding  is  transmitted  by  the 
agency  to  any  respondent  or  necessary 
party  using  a  method  of  deUvery  writh  a 
return  receipt,  such  as,  but  not  limited 
to,  certified  mail  and  personal  deUvery 
evidenced  by  a  certificate  of  service. 

§363.203    Answer  to  msdteal  qusMestton 
dstonnkiatton  or  laOar  of  dn^ualincatton. 

(a)  Time  to  answer.  An  answer  to  the 
notice  of  determination  or  letter  of 
disqualification  must  be  completed  by 
the  respondent  and  served  on  the 
agency  within  2  months  of  respondent's 
receipt  of  the  notice  of  determination. 
The  answer  may  be  sent  to  the  agency 
by  mail  or  telefax  Though  a  return 
receipt  is  not  required,  the  burden  is  on 
the  respondent  to  prove  it  has  made  a 
timely  answer. 

(b)  Contents  of  the  answer.  The 
answer  must  contain  the  following: 

(1)  The  grounds  for  contesting  the 
determination; 

(2)  Copies  of  all  evidence  upon  which 
petitioner  reUes. 

(3)  A  request  for  referral  to  an 
Administrative  Law  Judge,  if  one  is 
desired,  which  must  set  forth  material 
factual  issues  beUeved  to  be  in  dispute. 

(c)  Supporting  evidence.  All  written 
evidence  shall  be  submitted  in  the 
following  forms: 

(1)  An  afBda\'it  of  a  person  ha\'ing 
personal  knowledge  of  the  facts  alleged; 

(2)  Dociunentary  evidence  in  the  form 
of  exhibits  attached  to  an  affidavit 
identifying  the  exhibit  and  giving  its 
source; 

(3)  A  medical  report  (or  reports) 
prepared  by  a  medical  examiner  or 
authorized  representative  of  a  medical 
institution;  and 

(4)  An  official  record  of  a  government 
agency. 

(d)  Failure  to  answer.  If  a  written 
answer  contesting  the  notice  or  letter  is 
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not  received  by  the  agency  within  2 
months,  the  notice  of  determination  or 
letter  of  disqualification  becomes  the 
final  agency  order  in  the  proceeding. 
Respondent  s  failure  to  answer 
constitutes  and  admission  of  all  facts 
alle«|ed  in  the  letter  or  notice  and  a 
waiver  of  the  respondent's  opportunity 
:o  contest  the  determination  of 
disqualification. 

(e)  Letter  of  Disqualification.  In 
proceedings  based  on  convictions  for 
disqualifying  offenses,  the  only  relevant 
defenses  are  that: 

(1)  The  respondent  driver  was  not 
convicted  as  alleged; 

(2)  The  alleged  conviction  was 
overturned,  vacated,  remanded,  or 
otherwise  voided  on  appeal; 

(3)  The  violation  for  which  the 
conviction  was  entered  is  not  a 
disqualifying  offense;  or 

(4)  The  term  of  the  disqualification 
period  has  already  been  served  in  whole 
or  in  part  because  of  State  action. 

f  363.204    Spec  W  proc«0urM  for 
rMolutlon  of  conflicts  of  medical 
•valuation. 

(a)  Applications.  An  appUcation  for 
determination  of  a  driver's  medical 
qualifications  under  standards  in  part 
391  of  this  chapter  will  only  be  accepted 
if  they  conform  to  the  requirements  of 
this  section. 

(b)  Conditions.  Each  applicant  must 
meet  the  following  conditions. 

(1)  The  application  must  be  in  writing 
and  contain  the  name  and  address  of  the 
driver,  motor  carrier,  and  all  physicians 
involved  in  the  conflict. 

(2)  The  applicant  must  provide 
documentary  evidence  that  there  is 
disagreement  between  the  physician  for 
the  driver  and  the  physician  for  the 
motor  carrier  concerning  the  driver's 
medical  qualifications. 

(3)  The  applicant  must  submit  a 
written  opinion  and  report  fi-om  an 
independent  medical  specialist  in  the 
field  in  which  the  conflict  arose, 
together  with  the  results  of  all  tests 
performed  by  that  independent 
specialist.  The  independent  medical 
specialist  should  be  one  agreed  to  by  the 
motor  carrier  and  the  driver. 

(4)  If  no  agreement  to  select  an 
independent  specialist  can  be  reached, 
the  applicant  must  demonstrate  it 
agreed  and  the  other  party  refused  to 
submit  the  matter  to  a  specialist.  If 
possible,  the  apphcant  must  then 
submit  the  report  of  an  independent 
specialist  selected  by  the  apphcant.  The 
report  should  be  based  on  personal 
examination  or,  if  that  is  not  possible, 
on  an  evaluation  of  the  reports  of  the 
two  examining  physicians  in  conflict. 

(5)  The  independent  medical 
specialist  must  be  provided  with  a  copy 


of  the  regulations  in  part  391  of  this 
subchapter,  and  this  part,  a  medical 
history  of  the  driver,  and  a  detailed 
statement  of  the  work  the  driver 
performs  or  is  to  perform,  which  must 
be  noted  in  the  specialist's  report. 

(6)  The  applicant  must  submit  all 
medical  records,  statements  and  reports 
of  all  physicians  known  to  have 
provided  opinions  as  to  the  driver's 
qualifications. 

(7)  The  applicant  must  submit  any 
other  documentary  evidence  which  may 
reflect  on  the  driver's  quahfications. 

(8)  The  application  must  allege  that 
the  driver  intends  to  drive  or  is 
intended  to  be  used  as  driver  in 
interstate  commerce. 

(9)  The  application  and  all  supporting 
documents  must  be  submitted  in 
tripUcate  to  the  Director,  Office  of  Motor 
Carrier  Resed/ch  and  Standards,  Federal 
Highway  Administration,  Washington 
DC  20590. 

(c)  Initiation.  Upran  receipt  of  a 
satisfactory  application,  the  Director 
will  issue  a  notice  to  all  parties  that  an 
apphcation  for  resolution  of  a  medical 
conflict  has  been  received  with  respect 
to  the  identified  driver,  and  may  require 
additional  information  from  the  parties. 

(d)  RepJy.  Any  party  may  submit  a 
reply  to  the  notice  within  30  days  afler 
service.  The  reply  must  be  accompanied 
by  all  evidence  the  party  desires  to  be 
considered  by  the  CKrector  in  making  a 
determination. 

(e)  Parties.  For  purposes  of  this 
section,  the  parties  are  the  driver,  the 
motor  carrier,  and  any  other  person 
whom  the  Director  designates  as  such. 

(f)  Determination.  After  considering 
all  the  medical  evidence  submitted  by 
the  parties  and  the  opinions  of  medical 
experts  to  whom  any  matter  imder 
consideration  may  have  been  referred, 
the  Director  shall  issue  a  Determination 
of  Qualification  deciding  whether  the 
drive  is  quafified  under  part  391  of  this 
subchapter. 

(g)  Petitions  for  review.  A  driver  or 
motor  carrier  adversely  affected  by  the 
Director's  determination  may  within  60 
days  petition  for  review  to  the  Associate 
Administrator  under  this  part. 

f  363.205    Ortvar't  qualification  statu* 
pending  determinations  and  proceedings. 

(a)  In  proceedings  which  are 
unilaterally  commenced  by  the  agency, 
the  driver  shall  be  deemed  quahfied 
unless  and  until  a  final  order  is  issued 
disqualifying  the  driver. 

fb)  In  proceedings  arising  under 
§363.204: 

(1)  If  the  driver  is  not  yet  employed 
by  the  motor  carrier  with  which  the 
conflict  of  medical  qualification  arises, 
the  driver  shall  be  deemed  unqualified 


as  a  driver  only  with  respect  to  that 
motor  carrier. 

(2)  If  the  conflict  arises  from  a 
biennial  or  other  medical  examination 
conducted  after  the  driver  was 
previously  found  qualified  and 
employed  as  a  driver  by  the  motor 
carrier  with  which  the  conflict  exists, 
the  driver  shall  be  deemed  qualified 
only  with  respect  to  that  motor  carrier 
unless  and  until  a  final  determination 
by  the  Director.  Office  of  Motor 
Standards  is  issued  finding  the  driver 
unqualified,  or  imless  the  Associate 
Administrator  otherwise  provides. 

(c)  During  the  pendency  of  a 
proceeding  on  a  petition  for  review  of 
the  Determination  of  Qualification 
issued  by  the  Director  under  §  363.204. 
the  driver's  status  will  remain  as 
decided  in  that  Determination,  unless 
otherwise  provided  by  the  Assoeiate 
Administrator. 

1363.206    AdminlstraMveadludieMion. 

(a)  Referral  to  an  Administrative  Law 
Judge.  If  there  are  material  factual  issues 
in  dispute  and  respondent  has  requested 
referral  to  an  Administrative  Law  Judge, 
the  Associate  Administrator  may  assign 
the  matter  to  an  Administrative  Law 
Judge. 

(b)  Decision.  If  there  are  not  material 
factual  issues  in  dispute  or  respondent 
has  not  requested  referral,  the  Associate 
Administrator  may  resolve  the  matter 
and  issue  a  final  order. 

(c)  Procedures.  Administrative 
adjudication  and  any  agency  review  are 
conducted  in  accordance  with 

§§  363.109  and  363.111-363.115. 

Subpart  C— G«n«r«l  Provisions 

1363.301  AppllcabUity. 

The  general  provisions  in  this  subpart 
apply  to  part  362  of  this  subchapter  and 
this  part  363. 

5363.302  Computation ofUme. 

(a)  Generally,  in  computing  any  time 
period  set  out  in  these  rules  or  in  an 
order  issued  hereunder,  the  time 
computation  begins  with  the  day 
following  the  act.  event,  or  defauh.  The 
last  day  of  the  period  is  included  unless 
it  is  a  Saturday.  Sunday,  or  legal  Federal 
hohday,  in  which  case  the  time  period 
shall  run  to  the  end  of  the  next  day  that 
is  not  a  Saturday.  Sunday,  or  legal 
Federal  holiday.  All  Satiirdays. 
Sundays,  and  legal  Federal  hoUdays 
except  those  falling  on  the  last  day  of 
the  period  shall  be  counted. 

(b)  Date  of  entry  of  orders.  In 
computing  any  period  of  time  involving 
the  date  of  the  entry  of  an  order,  the 
date  of  entry  shall  be  the  date  the  order 
is  served. 
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§363.303 

(a)  Definition. 

Service  means  the  delivery  of 
documents  to  necessary  entities  in  the 
context  of  an  administrative  proceeding. 
Service  by  mall  is  complete  upon 
mailing. 

(b)  Certificate  of  service.  A  certificate 
of  service  shall  accompany  all 
documents  served  in  an  administrative 
proceeding,  except  the  notice  of 
violation  on  §  363.102,  the  reply  fonn  in 
§  363.103,  and  the  notice  of 
determination  and  letter  of 
disqualification  In  §  363.202.  It  shall 
consist  of  a  certificate  of  personal 
delivery  or  a  certificate  of  mailing, 
executed  by  the  person  making  the 
personal  delivery  or  mailing  the 
document. 

(c)  Service  list.  The  Initial  notice  or 
other  document  of  the  agency  in  an 
administrative  proceeding  shall  have 
attached  a  list  of  persons  to  be  served. 
This  service  list  shall  be  updated  by  the 
agency  as  necessary.  Copies  of  all 
documents  must  be  served  on  the 
{>ersons,  and  In  the  number  of  copies, 
indicated  on  the  service  list. 

(d)  Form  of  delivery.  All  service 
required  by  diese  rules  shall  be  made  by 
mail  or  personal  delivery,  imless 
otherwise  prescribed. 

{363.304    Extension  of  time. 

(a)  Unless  directed  otherwise  by  the 
Associate  Administrator  or 
Administrative  Law  Judge  before  whom 
a  matter  is  pending,  the  parties  may 
stipulate  to  reasonable  extensions  of 
time  by  filing  such  stipulation  in  the 
official  docket  and  serving  copies  on  all 
parties  on  the  service  list. 

(b)  All  requests  for  extensions  of  time 
shall  be  filed  with  the  office  In  the 
agency  to  which  the  answer  is  to  be 
sent,  or.  if  the  matter  is  an 
administrative  adjudication,  with  the 
Administrative  Law  Judge  or  the 
Associate  Administrator,  whichever  is 
appropriate.  All  requests  must  state  the 
reasons  for  the  request.  Only  those 
requests  showing  good  cause  or  upon 
the  mutual  consent  of  the  parties  may  be 
granted  by  the  appropriate  official.  No 
motion  for  continuance  or 
postponement  of  a  hearing  date  filed 
within  7  days  of  the  date  set  for  a 
hearing  will  be  granted  unless  it  is 
accompanied  by  an  affidavit  showing 
that  extraordinary  drcimistances 
warrant  a  continuance. 

{363.306   Administrsltveljw Judge. 

(a)  Powers  of  an  Administrative  Law 
Judge.  In  accordance  with  the  rules  in 
this  subchapter,  an  Administrative  Law 
Judge  may: 


(1)  Give  notice  of  and  hold  prehearing 
conferences  and  hearings; 

(2)  Administer  oaths  and  affirmations; 

(3)  Issue  subpoenas  authcnzed  by  law 

(4)  Rule  on  offers  of  proof; 

(5)  Receive  relevant  and  material 
evidence; 

(6)  Regulate  the  course  of  the 
administrative  adjudication  in 
accordance  with  the  rules  of  this 
subchapter; 

(7)  Hold  conferences  to  settle  or 
simplify  the  issues  by  the  consent  of  the 
parties; 

(8)  Dispose  of  procedural  motions  and 
requests; 

(9)  Make  findings  of  fact  and 
conclusions  of  law,  and  issue  decisions. 

(b)  Limitations  on  the  power  of  the 
Administrative  Law  Judge.  The 
Administrative  Law  Jud^  is  bound  by 
the  procedural  requirements  of  this  part 
and  the  precedent  opinions  of  the 
agency  as  recorded  In  written  opinions 
of  the  Associate  Administrator  or  in 
opinions  adopted  by  the  Associate 
Administrator.  If  the  Administrative 
Law  Judge  imposes  any  sanction  not 
specified  In  this  subchapter,  a  party  may 
file  an  interlocutory  appeal  of  right  with 
the  Associate  Administrator  pursuant  to 
§  363.307.  This  section  does  not 
preclude  an  Administrative  Law  Judge 
from  barring  a  person  from  a  specific 
proceeding  based  on  a  finding  of 
obstreperous  or  disruptive  behavior  in 
that  proceeding. 

(c)  Disqualification.  The 
Administrative  Law  Judge  may 
dlsquaUfy  himself  or  herself  at  any  time, 
either  at  the  request  of  any  party  or 
upon  his  or  her  own  initiative. 
Assignments  of  Administrative  Law 
Judges  are  made  by  the  Chief 
Administrative  Law  Judge  upon  the 
request  of  the  Associate  Administrator. 
Any  request  for  a  change  in  such 
assignment,  including  disqualification, 
will  be  considered  oidy  for  good  cause 
which  would  unduly  prejudice  the 
proceeding. 

S  363.306    Certlflcetion  of  documents. 

(a)  Signature  required.  The  attorney  of 
record,  the  party,  or  the  party's 
representative  ^all  sign  each  document 
tendered  for  filing  with  the  hearing 
docket  clerk,  the  Administrative  Law 
Judge,  the  Associate  Administrator,  or 
served  on  a  party. 

(b)  Effect  of  signing  a  document.  By 
signing  a  document,  the  attorney  of 
record,  the  party,  or  the  party's 
representative  certifies  that  the  attorney, 
the  party,  or  the  party's  representative 
has  read  the  document  and,  based  on 
reasonable  inquiry  and  to  the  best  of 
that  person's  knowledge,  information, 
and  belief,  the  document  is— 


(Ij  Consistent  %irith  these  rules; 

(2)  Warranted  by  existing  law  or  that 
a  good  faith  argument  exists  for 
extensioQ,  modification,  ot  reversal  of 
existing  law;  and 

(3)  Not  unreasonable  or  unduly 
burdensome  at  expensive,  not  made  to 
harass  any  person,  not  made  to  cause 
unnecessary  delay,  not  made  to  cause 
needless  increase  in  the  coat  of  the 
proceedings,  or  for  any  other  improper 
purpose. 

(c)  Sanctions.  If  the  attorney  of  record, 
the  party,  or  the  party's  representative 
signs  a  document  in  violation  of  this 
section,  the  Administrative  Law  Judge 
or  the  Associate  Administrator  may: 

(1)  Strike  the  pleading  signed  in 
violation  of  this  section; 

(2)  Strike  the  request  for  discovery  or   . 
the  discovery  respcmse  signed  in 
violation  of  this  section  and  preclude 
further  discovery  by  the  party; 

(3)  Deny  the  motion  or  request  signed 
in  violation  of  this  section; 

(4)  Exclude  the  doctiment  signed  in 
violation  of  this  section  from  the  record; 

(5J  Dismiss  the  interlocutory  appeal 
and  preclude  further  appeal  on  that 
issue  by  the  party  who  filed  the  appeal 
until  an  Initial  dedsion  has  been 
entered  on  the  record;  or 

(6)  Dismiss  the  petition  for  review  of 
the  Administrative  Law  Judge's  dedsicn 
to  the  Associate  Administrator. 


1363.307    Inlsrloeulory  I 

(a)  General.  Unless  otherwise 
provided  in  this  subpart,  a  party  may 
not  appeal  a  ruling  or  decision  of  the 
Administrative  Law  Judge  to  the 
Associate  Administrator  until  the 
Administrative  Law  Judge's  decision 
has  been  entered  on  the  record.  A 
decision  or  order  of  the  Associate 
Administrator  on  the  interlocutory 
appeal  does  not  constitute  a  fioal  order 
for  the  purposes  of  judicial  review 
imder  §363.115. 

(b)  Interlocutory  appeal  for  cause.  If  a 
p>arty  files  a  written  request  for  an 
interlocutory  appeal  for  cause  with  the 
Administrative  Law  Judge,  or  orally 
requests  an  interlocutory  appeal  for 
cause,  the  proceedings  are  stayed  until 
the  Administrative  Law  Judge  issues  a 
decision  on  the  request.  If  the 
Administrative  Law  Judge  grants  the 
request,  the  proceedings  are  stayed  until 
the  Associate  Administrator  issues  a 
decision  on  the  interlocutory  appeal. 
The  Administrative  Law  Judge  shall 
grant  an  interlocutory  appeal  for  cause 
if  a  party  shows  that  delay  of  the  appeal 
would  be  detrimental  to  die  public 
interest  or  would  result  in  undue 
prejudice  to  any  party. 

(c)  Interlocutory  appeals  of  right.  If  a 
party  notifies  the  Administrative  Law 
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Judge  of  an  interlocutory  appeal  of  right, 
the  proceedings  shall  be  stayed  until  the 
Associate  Administrator  issues  a 
decision  on  the  interlocutory  appeal.  A 
party  may  file  an  interlocutory  appeal 
with  the  Associate  Administrator, 
without  the  consent  of  the 
Administrative  Law  Judge,  before  the 
Administrative  Law  Judge  has  made  a 
decision,  in  the  following  situations: 

(1)  A  ruling  or  order  by  the 
Administrative  Law  Judge  barring  a 
person  from  the  proceedings: 

(2)  Failure  of  the  Administrative  Law 
Judge  to  dismiss  the  proceedings  in 
accordance  with  §363.10g(i): 

(3)  A  ruling  or  order  by  the 
Administrative  Law  Judge  in  violation 
of  §  363.305(b);  and 

(4)  £)enial  by  the  Administrative  Law 
Judge  of  a  motion  to  disqualify  under 

§  363.305(c). 

(d)  E*rocedure.  A  party  must  file  a 
notice  of  interlocutory  appeal,  with  any 
supporting  docimients,  with  the 
Associate  Administrator,  ajid  serve 
copies  on  each  party  and  the 
Administrative  Law  Judge,  not  later 
than  10  days  after  the  Administrative 
Law  Judge's  decision  forming  the  basis 
of  an  interlocutory  appeal  of  right  or  not 
later  than  10  days  after  the 
Administrative  Law  Judge's  decision 
granting  an  interlocutory  appeal  for 
cause,  whichever  is  appropriate.  A  party 
must  file  a  reply  brief,  if  any.  with  the 
Associate  Administrator  and  serve  a 
copy  of  the  reply  brief  on  each  party, 
not  later  than  10  days  after  service  of  the 
appeal  brief.  The  Associate 
Administrator  shall  render  a  decision  on 
the  interlocutory  appeal,  on  the  record 
and  as  a  part  of  the  decision  in  the 
proceedings,  within  a  reasonable  time 
after  receipt  of  the  interlocutory  appeal. 

(e)  The  Associate  Administrator  may 
reject  frivolous,  repetitive,  or  dilatory 
appeals,  and  may  issue  an  order 
precluding  one  or  more  parties  from 
making  further  interlocutory  appeals  in 
a  proceeding  in  which  there  have  been 
frivolous,  repetitive,  or  dilatory 
interlocutory  appeals. 

PART  364— VIOLATIOWS,  PENALTIES, 
AND  COLLECTIONS 

Subpart  A— Q«n«ra< 

Sec. 

364.101  Purpose. 

364.102  Policy. 

SubfMft  B— CMI  PenaltiM 

364.201  Types  of  violations  and  maximum 
monetary  penalties. 

364.202  Civil  penalty  assessment  factors. 


Subpart  C—Cr(minai  PwmMm  and  Ollwr 
Sancliona 

364.301  Criminal  penaltiM. 

364.302  Injunctions. 

364.303  Disqualifications. 

Subpart  D—Monatary  Panalty  Collaetlon 

364.401  Payment. 

364.402  Collections. 

Authority:  49  U.S.C  Chapters  5,  51,  311, 
313  and  315. 

Subpart  A— Oanaral 

§364.101    Purpoaa. 

The  purposes  of  this  part  are  to  define 
the  various  types  of  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  and  Hazardous 
Materials  Regulations  (HMRs),  and 
orders  authorized  to  be  issued 
thereunder;  to  describe  the  range  of 
penalties  that  may  be  imposed  for  such 
violations  and  how  those  penalties  are 
assessed;  and  to  identify  the  means  that 
may  be  employed  to  collect  those 
penalties  once  it  has  been  finally 
decided  by  the  agency  that  they  are  due. 

S  364.102    Policy. 

(a)  Penalties  are  assessed 
administratively  by  the  agency  for 
violations  of  the  FMCSRs,  HMRs,  and 
administrative  orders  at  levels  sufficient 
to  bring  about  satisfactory  compliance. 
Criminal  penalties  are  also  authorized  to 
be  sought  in  U.S.  District  Court  under 
certain  circumstances. 

(b)  The  maximum  amounts  of  civil 
penalties  that  can  be  assessed  for 
regulatory  violations  subject  to  the 
proceedings  in  this  subchapter  are 
established  in  the  statutes  granting 
enforcement  powers.  The  determination 
of  the  actual  civil  penalties  assessed  in 
each  proceeding  is  based  on  those 
defined  limits  and  consideration  of 
information  available  at  the  time  the 
claim  is  made  concerning  the  nature, 
circumstances,  extent  and  gravity  of  the 
violation  and,  with  respect  to  the 
violator,  the  degree  of  culpability, 
history  of  prior  offenses,  ability  to  pay, 
effect  on  abihty  to  continue  to  do 
business,  and  such  other  matters  as 
justice  and  public  safety  may  require.  In 
adjudicating  the  claims  and  orders 
under  the  administrative  pnx:edures  in 
this  subchapter,  additional  information 
may  be  developed  regarding  these 
factors  that  may  affect  the  final  amount 
of  the  claim. 

(c)  When  assessing  penalties  for 
violations  of  notices  and  orders  or 
settling  claims  based  on  these 
assessments,  consideration  will  be  given 
to  good  faith  efforts  to  achieve 
compliance  with  the  terms  of  the 
notices  and  orders. 


(d)  Criminal  penalties  may  be  sought 
against  a  motor  cairier,  its  oEBcers  or 
agents,  a  driver,  or  other  persons  when 
it  can  be  established  that  violations 
were  deliberate  or  resulted  from  a 
willful  disregard  for  the  regtilations. 
Criminal  penalties  may  be  sought 
against  an  employee  only  when  a 
causative  link  can  be  established 
between  a  knowing  and  willful  violation 
and  an  accident  or  hazardous  materials 
incident  or  the  risk  thereof. 

(e)  If  a  State,  political  subdivision  of 
a  State,  foreign  nation,  or  other 
govenmiental  entity  imposes  any  civil 
or  criminal  penalty  for  acts  constituting 
violations  of  the  regulations  covered  by 
this  part,  and  those  penalties  are 
determined  by  the  Associate 
Administrator  to  be  appropriate  for  such 
violations,  no  further  penalties  will  be 
assessed  by  the  Federal  Highway 
Administration. 

Subpart  B— Civil  PenaltiM 

1364.201    Typaaofvlolationaand 
inaidnNiin  monalary  panaittaa. 

(a)  Violations  of  parts  350-399  of  the 
FMCS  are  divided  into  three  categories, 
each  of  which  carries  a  maximum 
penalty  as  noted  below.  Unless 
otherwise  noted,  a  separate  violation 
occurs  for  each  day  the  violation 
continues: 

(1)  Recordkeeping — violations  which 
involve  knowing  failure  to  prepare  or 
maintain  a  record  required  by  the 
regulations,  or  knowing  preparation  or 
maintenance  of  a  requiired  record  which 
is  incomplete,  inacciu^te  or  false. 
Maximum  penalty:  $500  per  violation, 
which  may  be  increased  by  $500  for 
each  day  tiie  violation  continues  up  to 
$2,500.  Actual  or  constructive 
possession  of  the  means  with  which  to 
verify  the  existence  or  accuracy  of  the 
record  is  presumptive  evidence  that  the 
person  responsible  for  maintaining  such 
record  committed  a  knowing  violation 
when  such  record  is  incomplete, 
inaccurate,  or  false. 

(2)  Serious  pattern  of  safety 
violations — ^no  civil  penalties  are 
assessed  for  isolated  violations  of  non- 
recordkeeping  provisions  of  the 
regulations.  The  term  "serious  patterns 
of  violations"  describes  a  middle  range 
of  violations  between  those  of 
recordkeeping  noncompliance  and 
willful  disregard  of  the  regulations. 
These  types  of  violations  are  not  the 
isolated  human  errors,  but  are  tolerated 
patterns  of  equipment  violations  or 
operating  conduct  that  any  responsible 
business  entity  could  detect  and  correct 
if  it  wanted  to  meet  its  full  safety 
responsibility  to  the  public.  A  pattern 
may  be  established  by  single  violations 
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of  more  than  one  regulation,  as  well  as 
by  multiple  violations  of  a  single 
regulation.  No  set  number  of  acts  are 
required.  All  that  is  needed  is  a  basis  to 
infer  that  the  acts  are  not  isolated  or 
sporadic.  More  than  one  pattern  may  be 
alleged  in  a  single  claim.  For  example, 
in  one  notice  of  violations,  patterns  of 
hours-of-service  violations,  use  of 
imsafe  equipment,  and  employment  of 
unqualified  drivers  may  be  alleged  and 
supported  with  separately  coimted 
violations  in  each  category.  The  area  of 
noncompliance  may  be  huther  broken 
down  if  patterns  are  discernible  to  that 
extent  In  the  same  notice,  for  instance, 
it  may  be  alleged  that  each  driver  used 
by  a  carrier  constitutes  a  separate 
pattern  and  further  that  eadi  such  driver 
may  accoimt  for  separate  patterns  of 
violations  of  the  10-hour  driving  rule 
(49  CFR  395.3(a)(1)).  the  15-hour  on- 
duty  rule  (§  395.3(a)(2)),  and  the  70- 
houj3  in  8  days  on-duty  rule 
(§  395. 3(b)(2)).  each  of  which  presents  a 
separate  pattern.  When  serious  patterns 
of  violation  are  detected,  dvil  penalties 
not  to  exceed  $1,000  for  each  violation 
within  a  pattern  up  to  a  maximum  of 
$10,000  for  each  pattern  may  be 
assessed. 

(3)  Substantial  Health  and  Safety 
Violations.  This  category  applies  to 
violations  which  could  reasonably  lead 
to,  or  have  resulted  in,  serious  personal 
injury  or  death.  These  are  violations  that 
are  serious  in  their  nature  and  have 
been  allowed  to  occur  or  continue  by 
the  motor  carrier  who  knew  or  should 
have  known  of  their  existence. 
Illustrative  of  such  violations  are 
vehicles  that  are  dispatched  or 
continued  in  a  condition  which  would 
result  in  an  out-of-service  order;  drivers 
who  are  dispatched  or  continued  in  use 
when  they  are  unqualified,  disqualified, 
or  have  tested  positive  for  drugs;  and 
drivers  who  are  dispatched  or  continue 
in  an  imsafe  or  fatigued  condition. 
Penalties  up  to  $10,000  may  be  assessed 
for  each  violation. 

(4)  Limitation  on  employee  non- 
recordkeeping  violations.  Except  for 
recordkeeping  violations,  no  civil 
penalty  may  be  assessed  against  an 
employee  of  a  motor  carrier  unless  it  is 
determined  that  the  employee's  actions 
amounted  to  gross  negligence  or 
reckless  disregard  for  safety.  When  that 
can  be  shown,  the  maximum  dvil 
penalty  is  $1,000. 

(i)  Cfwner  operators.  For  purposes  of 
this  section,  an  owner-operator  while  in 
the  course  of  personally  operating  a 
commercial  motor  vehicle  is  considered 
an  employee.  When  that  same  owner- 
operator  is  not  acting  in  a  driving 
capacity,  he  or  she  shall  be  treated  as  a 
motor  carrier  or  employer. 


(ii)  Gross  negligence  is  an  act  or 
omission  of  an  aggravated  nature 
regarding  a  legal  duty,  as  opposed  to  a 
mere  failure  to  exerdse  ordinary  care.  It 
amounts  to  indifferrace  to  m  utter 
disregard  of  a  legal  duty  so  Ear  as  other 
persons  may  be  affected.  Reckless 
disregard  for  safety  is  conduct  evincing 
indifference  to  consequences  under 
circtmistances  involving  danger  to  life 
or  safety  of  others  even  thou^  no  harm 
was  intended. 

(b)  Violations  pertaining  to 
commerrial  drivers  licenses  (CDL). 
Violations  with  respect  to  the  operations 
of  commerdal  motor  vehicles  (CMV)  for 
which  a  CDL  is  reqtiired  imder  part  383 
of  this  chapter  are  subject  to  dvil 
penalties  up  to  a  maximum  of  $2,500 
per  violation.  These  violations  include 
the  operation  of  a  CMV  by  a  driver  who 
has  not  obtained  a  CDL  or  has  more  than 
one  driver's  license;  failure  to  make 
required  notifications  of  traffic 
violations,  license  suspensions  or 
previous  employment:  and  operating  a 
CMV  after  the  driver  or  the  CMV  was 
placed  out-of-service  by  a  duly 
authorized  enfoTY^ement  official. 

(c)  Violations  pertaining  to  minimum 
levels  of  Finandal  Responsibility. 

(1)  Failure  by  a  motor  carrier  to 
maintain  the  prescribed  levels  of 
financial  responsibility  pursuant  to  Part 
387  of  this  chapter  constitutes  a 
violation  for  which  a  civil  penalty  of  up 
to  $10,000  may  be  assessed  for  each 
violation.  Each  time  a  motor  carrier 
dispatches  a  commerdal  motor  vehicle 
without  the  required  level  of  Finandal 
Responsibility  may  be  counted  as  a 
separate  violation  with  no  overall 
limitation. 

(2)  Failure  to  produce  the  required 
proof  of  Financial  Responsibility  (MCS- 
90  or  MCS-82)  is  presiunptive  evidence 
of  failure  to  maintain  the  required  levels 
of  Financial  Responsibility.  The 
presumption  may  be  rebutted  by 
presentation  of  the  required  proof  of 
Finandal  Responsibility  covering  the 
applicable  period  of  time  within  10  days 
of  demand. 

(3)  Failixre  to  maintain  the  required 
proof  of  Financial  Responsibility  upon 
demand  is  a  separate  offense  for  which 
a  civil  penalty  of  up  to  $500  may  be 
assessed.  A  separate  dvil  penalty  of 
$500  may  be  assessed  for  each  day  such 
record  is  not  produced  after  demand  has 
been  made. 

(d)  Violations  of  the  Hazardous 
Materials  Regulations.  The  violations  in 
this  subsection  apply  to  motor  carriers, 
drivers,  and  shippers  when  the 
transportation  is  by  highway  in 
commerdal  motor  vehicles. 

(1)  All  violations  of  the  Hazardous 
Materials  Transportation  Act  (HMTA), 


as  amended,  or  orders  or  regulations 
issued  under  the  authority  of  that  Act 
applicable  to  the  transporting  of 
hazardous  materials  by  highway  or  the 
catising  of  them  to  be  transported  by 
highway  are  subject  to  a  dvil  penalty  of 
not  more  than  $25,000  and  not  less  than 
$250  for  each  violation.  When  the 
violation  is  a  continuing  one,  each  day 
of  the  violation  constitutes  a  separate 
offense. 

(2)  All  violations  of  the  HMTA.  as 
amended,  or  orders,  regulations,  or 
exemptions  issued  under  the  authority 
of  that  Act  applicable  to  the 
manufacture,  fabrication,  marking, 
maintenance,  reconditioning,  repair  or 
testing  of  a  packaging  or  container 
which  is  represented,  mariced,  certified 
or  sold  as  being  qualified  for  use  in  the 
transportation  of  hazardous  materials  by 
highway  are  subject  to  a  dvil  penalty  of 
not  more  than  $25,000  and  not  less  than 
$250  for  each  violation. 

(3)  Whenever  regulations  issued 
under  the  authority  of  the  HMTA,  as 
amended,  reqtiire  compliance  with 
another  set  of  regtilations.  e.g..  the    . 
Federal  Motor  Carrier  Safety 
Regulations,  while  transporting 
hazardous  materials,  any  such  violation 
of  the  latter  regiilations  will  be 
considered  a  violation  of  the  HMR  and 
subjed  to  a  civil  penalty  of  not  more 
than  $25,000  and  not  less  than  $250. 

(4)  Transporting  hazardous  materials 
requiring  the  display  of  placards  or 
transporting  more  than  15  passengers  by 
a  motor  carrier  during  any  jjeriod  in 
which  such  motor  carrier  has  a  final 
safety  rating  of  unsatisfadory  is 
considered  a  violation  of  the  MHTA  and 
subject  to  a  civil  penalty  of  not  more 
than  $25,000  and  not  less  then  $250, 
and  each  transportation  movement  by 
such  carrier  is  considered  a  separate 
violation. 

(e)  Violations  of  Notices  and  Orders. 
Additional  civil  penalties  pursuant  to 
49  U.S.C.  521(b)  are  chargeable  for 
violations  of  notices  and  orders  which 
are  issued  in  proceedings  under  part 
306,  as  follows: 

(1)  Notice  to  Abate. 

(i)  Failure  to  cease  violations  of  the 
safety  regulations  in  the  time  prescribed 
in  the  notice  may  subject  the  motor 
carrier  to  reinstatemeiit  of  any  deferred 
assessment  or  payment  of  a  penalty  or 
portion  thereof.  (The  time  within  which 
to  comply  with  a  notice  to  abate  shall 
not  begin  with  respect  to  contested 
violations  until  such  time  as  the 
violations  are  established.) 

(ii)  Failure  to  comply  with  specific 
actions  prescribed  in  an  order  (other 
than  to  cease  violations  of  the 
regulations),  which  were  determined  to 
be  essential  to  al>atement  of  future 
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violations  is  subject  to  a  civil  penalty  of 
$1 .000  per  violation  per  day  up  to  a 
maximum  of  $10,000  per  violation. 

(2)  Notice  to  Post.  Failure  to  {>ost  the 
notice  of  violation  as  directed  is  subject 
to  a  civil  penalty  of  $500  for  each  such 
failure. 

(3)  Final  Order.  Failure  to  pay  the 
penalty  assessed  in  a  final  order  within 
the  time  prescribed  in  the  order  will 
result  in  an  automatic  waiver  of  any 
reduction  in  the  original  claim  found  to 
be  vahd  and  immediate  restoration  to 
the  full  amount  assessed  in  the  notice  of 
violation. 

(4)  Out-of-Service  Order. 

(i)  Operation  of  a  commercial  motor 
vehicle  by  a  driver  during  the  period  the 
driver  was  placed  out  of  service  subjects 
the  driver  to  civil  penalty  of  $1,000  to 
$2,500  per  violation.  (For  purposes  of 
this  violation,  the  term  "driver" 
includes  an  independent  contractor 
who,  while  in  the  course  of  operating  a 
commercial  motor  vehicle,  is  employed 
or  used  by  another  person.) 

(ii)  Requiring  or  Permitting  a  driver  to 
operate  a  commercial  motor  vehicle 
during  the  period  the  driver  was  placed 
out  of  service  subjects  the  motor  carrier 
to  a  civil  penalty  of  $2,500  to  $10,000 
per  violation. 

(iii)  Operation  of  a  commercial  motor 
vehicle  by  a  driver  after  the  vehicle  was 
placed  out  of  service  and  before  the 
required  repairs  are  made  subjects  the 
driver  to  a  civil  penalty  of  $1 .000  to 
$2,500  each  time  the  vehicle  is  so 
operated.  (This  violation  applies  to 
drivers  as  defined  in  paragraph  (e](4](i) 
of  this  section.) 

(iv)  Requiring  or  Permitting  the 
operation  of  a  commercial  motor  vehicle 
after  the  vehicle  was  placed  out  of 
service  and  before  the  required  repairs 
were  made  subjects  the  motor  carrier  to 
a  civil  penalty  of  $2,500  to  $10,000  each 
time  the  vehicle  is  so  operated  after 
notice  of  the  defect  is  received.  (This 
violation  applies  to  motor  carriers, 
including  independent  contractors  who 
are  not  "drivers  '  as  deHned  in 
paragraph  (e)(4)(i)  of  this  section). 

(v)  Failure  to  return  written 
certification  of  correction  as  required  by 
the  out-of-service  order  is  subject  to  a 
civil  penalty  of  up  to  $500  per  violation. 

(vi)  Knowingly  falsifying  written 
certification  of  correction  required  by 
the  out-of-service  order  is  considered 
the  same  as  operating  or  requiring  or 
permitting  a  driver  to  operate  an  out-of- 
service  vehicle  and  is  subject  to  the 
same  civil  penalties  provided  in 
paragraph  (e)(4)(iii)  and  (iv)  of  this 
section.  Falsification  of  ceitification 
may  also  result  in  criminal  prosecution 
under  18  U.S.C.  1001. 


(vii)  Operating  or  causing  to  operate 
in  violation  of  an  order  to  cease  all  or 
part  of  the  motor  carrier's  commercial 
motor  vehicle  operations,  Le.,  failure  to 
cease  operations  as  ordered,  is  subject  to 
a  civil  penalty  of  up  to  $10,000  per  day 
after  the  effective  date  and  time  of  the 
order  to  cease. 


1364.202 

factor*. 


CtvflpMtalty 


(a)  The  nature,  circumstances,  extent, 
and  gravity  of  the  violations  listed  in 
§  364.201  may  serve  as  mitigating  or 
aggravating  factors  affecting  the  amount 
of  the  penalty  assessed.  These  factors 
relate  to  the  violations  per  se.  i.e..  their 
magnitude,  blatancy,  frequency  and 
potential  for  immediate  consequences. 
They  could  be  determinative  in  charging 
substantial  health  and  safety  violations 
or  patterns  of  safety  violations,  as  well 
as  assessing  a  high,  medium,  or  low 
penalty.  In  evaluating  a  motor  carrier's 
safety  fitness,  the  terms  acute  and 
critical  are  used  in  reference  to 
particular  regulations  of  which 
violations  are  noted.  Violations  of  these 
regulations,  therefore,  are  by  their 
nature  serious,  and  this  will  be 
considered  in  assessing  penalties. 
Similarly,  when  the  circumstances  in 
which  violations  occur  are  so  obvious 
that  any  responsible  motor  carrier  could 
easily  correct  them,  the  continuation  of 
such  violations  is  an  aggravating  factor 
to  be  considered  in  assessing  the  level 
of  civil  penalty.  When  violations  are  so 
numerous,  frequent  or  longstanding  as 
to  indicate  habitual  noncompliance,  the 
extent  of  the  violations  is  a 
consideration.  Finally,  the  gravity  of  the 
violation  relates  to  the  likelihood  of 
immediate  and  harmful  consequences. 
When  violations  have  resulted  in  death 
or  serious  injuries,  the  level  of  civil 
penalty  is  likely  to  be  higher.  Similarly, 
the  occurrence  of  death  or  serious  injury 
in  other  instances  resulting  from  the 
same  type  of  violation  increases  the 
gravity  of  the  offense. 

(b)  Violator  factors.  The  following 
factors  relate  to  the  disposition  or 
conduct  of  the  violator  for  consideration 
in  the  assessment  of  civil  penalties. 

(1)  Degree  of  culpability.  This  factor 
requires  an  evaluation  of 
blameworthiness  on  the  part  of  the 
violator.  It  will  range  from  the  low  end, 
where  a  motor  carrier  may  have  had 
various  knowledge  of  violations  but 
little  actual  involvement,  to  the  high 
end,  where  the  motor  carrier  had  actual 
knowledge  and  disregarded  or  even 
promoted  noncompliance. 

(2)  History  of  prior  offenses.  Persistent 
noncompliance  reflects  a  disregard  for 
safety  which,  in  turn,  increases  the 
prospect  for  imminently  hazardous 


conditions  leading  to  accidents.  Timely 
correction  of  violation  patterns  should 
prevent  imminent  hazards  from 
developing  and  reduce  the  likelihood  of 
accidents.  Consequently,  this  factor  is  a 
major  indicator  of  a  motor  carrier's 
knowledge  of  its  responsibility  and 
disposition  toward  compliance. 
Evaluation  of  this  factor  will  range  from 
a  low  end.  where  there  is  no  history  of 
previous  violation,  to  a  history  of 
previous  noncompliance  with  the 
regulations  generally,  to  prior  violations 
of  similar  regulations,  to  recent 
violations  of  the  same  regulations,  to  the 
high  end  of  repeated  and  persistent 
violations  of  the  same  regulations. 

(3)  Ability  to  pay.  The  violator's  size, 
gross  revenues,  resources,  and  the 
standards  in  4  CFR  part  103  (Standards 
for  Compromise  of  Claims:  Inability  to 
Pay)  should  be  taken  into  consideration 
in  making  a  determination  whether  to 
charge  the  total  potential  assessment. 
This  consideration  may  affect  the 
decision  as  to  the  number  of  violations 
to  dte  as  well  as  the  level  of  the  penalty 
to  be  assessed  for  each  violation.  The 
violator  may  submit  evidence  of  its 
ability  to  pay  at  any  time,  and  it  will  be 
considered  in  mitigation  of  the  amount 
claimed.  However,  this  evidence  may 
not  be  given  much  weight  when  the 
other  factors  in  this  paragraph  (b) 
indicate  a  high  assessment  is  warranted. 

(4)  Effect  on  ability  to  continue  to  do 
business.  Insofar  as  this  factor  is 
distinguishable  from  paragraph  (b)(3)  of 
this  section,  it  relates  to  the  timeliness 
of  payment  and  abatement  of  violations. 
Evidence  that  immediate  payment  of 
even  a  mitigated  civil  penalty  will 
effectively  terminate  a  motor  carrier's  or 
shipper's  business  will  be  considered  in 
determining  whether  to  defer  payment 
or  to  allow  installment  payments  of  the 
civil  penalty  assessed. 

(5)  Other  matters  as  justice  and  public 
safety  may  require.  Matters  other  than 
those  specifically  included  in  the  factors 
listed  in  this  section  may  also  be  either 
aggravating  or  mitigating  in  the  interest 
of  justice  or  public  safety.  These  may 
include  such  factors  as  cooperation  or 
lack  thereof;  general  attitude  toward 
compliance;  institution  or  revision  of  a 
safety  program;  hiring  or  assignment  of 
personnel  with  specifically  defined 
safety  responsibiUties; 
comprehensiveness  of  corrective 
actions;  and  effectiveness  and  speed  of 
compliance. 

(c)  The  preponderance  of  aggravating 
factors  may  also  indicate  the  need  for 
more  intensive  enforcement  in  the  form 
of  other  orders,  revocations  of  operating 
authority,  out-of-service,  injunctions,  or 
criminal  prosecutions. 


Subpart  C — Criminal  Penalties  and 
Other  Sanctions 

{364.301    Criminal  penalties. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  person  who 
knowingly  and  willfully  violates  any 
provision  of  the  FMCS  shall,  upon 
conviction,  be  subject  for  each  offense  to 
a  fine  not  to  exceed  $25,000  or 
imprisonment  for  a  term  not  to  exceed 
one  year,  or  both,  except  that,  if  such 
violator  is  an  employee,  the  violator 
shall  only  be  subject  to  penalty  if.  while 
operating  a  conunerdal  motor  vehicle, 
the  violator's  activities  have  led  to  or 
could  have  led  to  death  or  serious 
injury,  in  which  case  the  violator  shall 
be  liable  upon  conviction,  for  a  fine  not 
to  exceed  $2,500. 

(b)  Any  person  who  knowingly  and 
willfully  violates  sections  12002, 12003, 
12004, 12005(b).  or  12008(d)(2)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (49  U.S.C.  31302, 31303,  31304. 
31305(b).  or  31310(g)(2)).  or  regulations 
issued  imder  such  sections,  shall,  upon 
conviction,  be  subject  for  each  offense  to 
a  fine  not  to  exceed  $5,000  or 
imprisonment  for  a  term  not  to  exceed 
90  days,  or  both. 

(c)  Any  person  who  knowingly 
violates  49  U.S.C.  5104(b),  or  any  person 
who  knowingly  and  willfully  violates 
any  provision  of  the  HMTA,  as 
amended,  or  any  regulation  issued 
thereunder,  shall  be  fined  under  title  18 
of  the  United  States  Code,  imprisoned 
for  5  years,  or  both. 

(d)  Additional  criminal  penalties 
appear  in  49  U.S.C.  522-526. 

(e)  If  the  agency  becomes  aware  of  any 
willful  act  for  which  a  criminal  penalty 
may  be  imposed  as  noted  in  this  section, 
the  facts  and  circumstances  of  such 
violation  may  be  reported  to  the 
Department  of  Justice  for  criminal 
prosecution  of  the  offender. 

{364.302    Injunctions. 

(a)  The  Associate  Administrator  may 
file  a  civil  action  to  enforce  or  redress 
a  violation  of  a  commercial  motor 
vehicle  safety  regulation  or  order  of  the 
FHWA  under  49  U.S.C.  chapters  5,  51, 
311  (except  sections  31138  and  31139), 
and  315,  in  an  appropriate  district  court 
of  the  United  States.  The  court  may 
grant  such  relief  as  is  necessary  or 
appropriate,  including  injunctive  and 
equitable  relief  and  punitive  damages. 

fb)  Imminent  Hazard — Hazardous 
Materials  Regulations.  The  Associate 
Administrator  may  file  a  civil  action  to 
suspend  or  restrict  the  transportation  of 
hazardous  material  responsible  for  an 
imminent  hazard  or  to  eliminate  or 
ameliorate  such  a  hazard,  in  an 
appropriate  district  court  of  the  United 


States.  The  court  may  grant  such  relief 
as  is  necessary  or  appropriate,  including 
injunctive  and  equitable  relief  and 
punitive  damages.  "Imminent  hazard" 
means  that  there  is  substantial 
likelihood  that  death,  serious  illness,  or 
severe  personal  injury  will  result  from 
the  transportation  by  motor  vehicle  of  a 
particular  hazardous  material  before  an 
administrative  proceeding  to  abate  the 
risk  of  harm  can  be  completed. 

(c)  Imminent  Hazard — Federal  Motor 
Carrier  Safety  Regulations.  Whenever  it 
is  determined  that  a  violation  of  the 
FMCS  poses  an  imminent  hazard,  the 
Associate  Administrator  or  the 
authorized  delegate  of  that  official  shall 
order  a  commercial  motor  vehicle  or  the 
operator  of  a  conunerdal  motor  vehide 
out  of  service,  or  order  an  employer  to 
cease  all  or  part  of  its  commercial  motor 
vehicle  operations' until  such  time  as  the 
violations  creating  the  imminently 
hazardous  condition  are  satisfactorily 
abated.  "Imminent  hazard"  means  any 
condition  of  commercial  motor  vehicle, 
driver  or  commercial  motor  vehicle 
operations  which  is  likely  to  result  in 
serious  personal  injiuy  or  death  if  not 
discontinued  immediately. 

(d)  The  employer  or  driver  shall 
comply  immediately  upon  the  issuance 
of  an  order  under  paragraph  (c)  of  this 
section.  Opportvuiity  for  review  shall  be 
provided  in  accordance  with  §  363.110 
of  this  subchapter.  An  order  to  an 
employer  to  cease  all  or  part  of  its 
operations  shall  not  prevent  vehicles  in 
transit  at  the  time  the  order  is  served 
from  proceeding  to  their  immediate 
destinations,  unless  any  such  vehicle  or 
its  driver  is  specifically  ordered  out  of 
service  forthwith.  Vehicles  and  drivers 
proceeding  to  their  immediate 
destinations  shall  be  subject  to  full 
compliance  with  the  order  upon  arrival. 

(e)  For  purposes  of  paragraph  (d),  the 
term  immediate  destination  means  the 
next  scheduled  stop  of  the  vehicle 
already  in  motion  where  the  cargo  on 
board  can  be  safely  secured. 

{364.303    Disquaimcations. 

In  addition  to  any  civil  or  criminal 
penalties  provided  for  in  this  part, 
operators  of  conunerdal  motor  vehicles 
who  are  convicted  of  certain  offenses 
may  also  be  disqualified  for  periods 
from  60  days  to  lifetime,  as  follows: 

(a)  Serious  traffic  violations. 

(1)  Two  serious  traffic  violations  in  a 
3-yearperiod — sixty  days. 

(2)  Three  serious  traffic  violations  in 
a  3-year  period — one  hundred  twenty 
days. 

(b)  Violations  of  out-of-service  orders. 
(1)  First  violation  of  operating  a 

commercial  motor  vehicle  during  the 
period  that  the  operator,  operation,  or 


vehicle  are  placed  out  of  service — 
ninety  days. 

(2)  Second  violation  in  a  ten-year 
period  of  operating  a  commercial  motor 
vehide  during  the  period  that  the 
operator,  operation,  or  v^cle  are 
placed  out  of  service— one  to  five  years. 

(3)  Third  violation  or  more  in  a  ten- 
year  period  of  operating  a  commercial 
motor  vehicle  during  the  period  that  the 
operator,  operation,  or  vehide  are 
placed  out  of  service — three  to  five 
years. 

(4)  First  violation  of  operating  a 
conunerdal  motor  vehide  transporting 
hazardous  materials  or  passengers 
during  the  period  that  the  operator, 
operation,  or  vehicle  are  placed  out  of 
service — 180  days. 

(5)  Second  violation  or  more  of 
operating  a  conunerdal  motor  vehide 
transporting  hazardous  materials  or 
passengers  during  the  period  that  the 
operator,  opei;ation,  or  vehicle  are 
placed  out  of  service — three  to  five 
years. 

(c)  First  violation  of  driving  a 
commerdal  motor  vehicle  under  the 
influence  of  alcohol  or  a  controlled 
substance — at  least  one  year. 

(d)  First  violation  of  leaving  the  scene 
of  an  accident  involving  a  commercial 
motor  vehicle  operated  by  the  violator — 
at  least  one  year. 

(e)  Using  a  commerdal  motor  vehicle 
in  the  commission  of  a  felony  (except  a 
felony  described  in  paragraph  (i)  of  this 
sedion — at  least  one  year. 

(f)  Second  or  further  violations 
described  in  paragraphs  (c)  and  (d)  of 
this  section — lifetime. 

(g)  Using  a  commercial  motor  vehicle 
in  the  commission  of  more  than  one 
felony  arising  out  of  different  criminal 
episodes — lifetime. 

(h)  Any  combination  of  violations 
described  in  paragraphs  (c)  through  (f) 
of  this  section — hfetime 

(i)  Using  a  commercial  motor  vehicle 
in  the  commission  of  a  felony  involving 
manufacturing,  distributing,  or 
dispensing  a  controlled  substance,  or 
possession  in  a  commercial  motor 
vehide  with  intent  to  manufacture, 
distribute,  or  dispense  a  controlled 
substance — li  fetime . 

Subpart  D — Monetary  Penalty 
Collection 

{364.401    Payment 

All  monetary  penalties  are  due  and 
payable  as  provided  in  the  final  agency 
order  or  settlement  agreement  disposing 
of  the  notice  of  violation  or  claim. 
Interest  will  accrue  from  the  date 
payment  was  due  and  payable  after 
issuance  of  a  final  order,  and  will  be 
added  to  all  outstanding  balances  not 
timely  paid. 
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IM4.402    CoHacttons. 

Unpaid  monetary  penalties  or 
balances  will  be  pursued  aggressively 
under  the  Federal  Standards  for  the 
Administrative  Collection  of  Claims  at  4 
CFK  part  102,  as  adopted  by  the 
Department  of  Transportation  and 
delegated  to  the  Federal  Highway 
Administration  in  49  CFR  part  89. 
Penalties  may  be  recovered  in  an  action 
on  behalf  of  the  United  States  in  the 
appropriate  U.S.  District  Court. 

PARTS  386  AND  386  AND  f  391 .47— 
[REMOVED  AMD  RESERVED] 

2.  Chapter  III  of  title  49,  CFR,  is 
amended  by  removing  and  reserving 
parts  385  and  386  and  §  391.47. 

|FR  Doc.  96-10125  Filed  4-26-96;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  1, 3, 103, 208. 212. 242. 
and  246 

[EOtR  No.  102F:  AQ  Ordwr  No.  2020-88] 

RIN112S-AA01 

Executive  Office  for  Immigration 
Raviaw;  IMotions  and  Appeals  In 
Immigration  Procaadings 

AQENCY:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  streamlines 
motions  and  appeals  practice  before  the 
Board  of  Immigration  App)eals 
("Board"),  and  establishes  a  centralized 
procedure  for  filing  notices  of  appeal, 
fees,  fee  waiver  requests,  and  briefs 
directly  with  the  Board.  The  rule 
establishes  time  and  number  limitations 
on  motions  to  reconsider  and  on 
motions  to  reopen  and  makes  certain 
changes  to  appellate  procedures,  in 
great  measure,  to  reflect  the  statutory 
directives  of  section  545  of  the 
Immigration  Act  of  1990.  The  new  30- 
day  period  for  Tiling  appeals  and  the 
provisions  for  filing  appeals  directly 
with  the  Board  apply  to  Immigration 
Judge  decisions  issued  on  or  after  the 
effective  date  of  the  final  rule. 
EFFECTIVE  DATE:  July  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Philbin,  General  Counsel, 
Executive  Office  for  Immigration 
Review.  Suite  2400.  5107  Leesburg  Pike, 
Falls  Church.  Virginia  22041.  (703)  305- 
0470. 

SUPPt.EMENTARY  INFORMATION:  Under  the 
final  rule,  parties  will  have  the 
opportunity  to  file  only  one  motion  to 
reopen  and  one  motion  to  reconsider 
during  the  administrative  adjudication 
process.  In  most  instances,  the  motion 
to  reopen  must  be  filed  not  later  than  90 
days  after  the  date  on  which  the  final 
administrative  decision  was  rendered  or 
on  or  before  September  30,  1996, 
whichever  is  later.  Generally,  a  motion 
to  reconsider  must  be  filed  not  later 
than  30  days  after  the  date  on  which  the 
final  administrative  decision  was 
rendered  on  or  before  July  31,  1996 
whichever  is  later.  The  rule  also 
provides  that  a  notice  of  appeal  will  be 
timely  if  filed  within  30  days  of  the 
issuance  of  an  Immigration  Judge's 
decision.  The  Department  notes  that  the 
new  30-day  period  for  filing  appeals  and 
the  provisions  for  filing  appeals  directly 
with  the  Board  apply  to  Immigration 
Judge  decisions  issued  on  or  after  the 
effective  date  of  the  final  rule. 
Therefore,  the  old  regulation's  10-day 
period  (13  days  if  the  appeal  is  mailed) 


for  filing  appeals  and  provisions  for 
filing  appeals  with  the  Immigration 
Courts  apply  to  Immigration  Judge 
decisions  issued  before  the  effective 
date  of  this  rule. 

The  rule  outlines  the  required  content 
of  motions  and  notices  of  appeal,  and 
requires  parties  to  file  or  remit  directly 
with  the  Board  of  Immigration  Appeals 
("Board"):  (1)  All  motions  to  reopen  and 
motions  to  reconsider  decisions  of  the 
Board  (>ertaining  to  proceedings  before 
Immigration  Judges:  (2)  all  notices  of 
appeals  of  decisions  of  Immigration 
Judges;  and  (3)  all  relevant  fiees  or  fee 
waiver  requests.  Furthermore,  the  rule 
addresses  the  definition  of  the  term 
"lawfully  admitted  for  permanent 
residence,"  the  procedure  for  certifying 
a  case  to  the  Board,  and  appeals  of  in 
absentia  decisions.  The  Department 
notes  that  the  field  sites  of  the  Executive 
Office  for  Immigration  Review  ("EOIR"), 
formerly  referrcKl  to  9§  the  Offices  of  the 
Immigration  Judges,  are  now  called 
Immigration  Courts. 

The  Department  of  Justice  has 
published  a  number  of  proposed  ndes 
addressing  both  the  motion  practice  and 
the  appeals  process  before  the  Board. 
Most  recently,  the  Department 
published  a  proposed  rule  regarding 
these  procedures  in  May  1995  that 
incorporated  and  expanded  proposed 
rules  published  in  May  and  June  1994. 
60  PR  24573  (May  9,  1995);  59  FR  29386 
(June  7. 1994);  59  FR  24977  (May  13. 
1994). 

In  response  to  the  above  rulemakings, 
the  Department  received  71  comments. 
The  comments  addressed  a  number  of 
issues,  including  the  definition  of  the 
term  "lawfully  admitted  for  permanent 
residence,"  the  time  and  number 
limitations  on  motions  to  reopen  and 
reconsider,  the  availability  of  an  appeal 
where  an  order  has  been  entered  in 
absentia  (particularly  in  exclusion 
proceedings),  the  streamlined  appeals 
procedure,  and  the  construction  of 
briefing  schedules  for  both  motions  and 
appeals. 

The  Department  has  carefully 
considered  and  evaluated  the  issues 
raised  by  the  commenters  and  has 
modified  the  rule  considerably.  The 
following  sections  siunmarize  the 
comments,  set  forth  the  responses  of  the 
Department  of  Justice,  and  explain  the 
final  provisions  adopted.  We  note  that 
a  number  of  technical  corrections  were 
made  to  the  proposed  rule.  These 
corrections  include  the  addition  of  8 
U.S.C.  1282.  31  U.S.C.  9701  and  8  CFR 
part  2  to  the  authority  citation  for  Part 
208  and  the  addition  of  8  U.S.C.  1252a 
to  the  authority  citation  for  Part  242. 


(1)  Definition  of  Lawful  Permanent 
Resident — Section  l.l(p) 

Comment:  Some  commenters  objected 
that  the  definition  of  the  term  "lawfully 
admitted  for  permanent  residence"  in 
section  l.l(p)  provides  that  lawful 
permanent  resident  status  terminates 
upon  the  entry  of  a  final  administrative 
order  of  exclusion  or  deportation.  They 
argued  that  lawful  permanent  resident 
status  is  not  deemed  to  be  terminated 
during  the  pendency  of  petitions  for 
review,  motions  to  reopen  and/or 
reconsider,  and  habeas  corpus 
proceedings,  citing  cases  in  the  United 
States  Courts  of  Appeal  for  the  Ninth 
and  Second  Circuits.  Butros  v.  INS,  990 
F.2d  1142  (9th  Cir.  1993);  Vargas  v.  INS. 
938  F.2d  358  (2d  Cir.  1991).  In  those 
cases,  the  courts  held  that  under  the 
regulations  regarding  motions  to  reopen, 
lawful  permanent  resident  status  could 
not  be  terminated  prior  to  the  alien's 
actual  physical  departure  from  the 
United  States. 

Response  and  Disposition:  After 
careful  consideration,  the  Department 
has  decided  to  retain  the  regulation  as 
previously  proposed.  The  finding  that 
lawful  permanent  resident  status 
terminates  upon  the  entry  of  a  final 
administrative  order  of  exclusion  or 
deportation  was  established  by  the 
Board  in  Matter  ofLok,  18  I&N  Dec.  101 
(BIA  1981).  The  Lok'rule  has  been 
upheld  by  courts  of  appeals  in  at  least 
four  circuits  and  provides  finality  in 
immigration  proceedings.  See  Jaramillo 
V.  INS.  1  F.3d  1149  (11th  Cir.  1993); 
Katsis  V.  INS,  997  F.2d  1067  (3d  Cir. 
1993).  cert  denied,  114  S.Ct.  902  (1994); 
Variamparambil  v.  INS,  831  F.2d  1362 
(7th  Cir.  1987);  Rivera  v.  INS.  810  F.2d 
540  (5th  Qr.  1987).  In  addition,  the 
Ninth  Circuit  recently  held  that  where 
deportability  is  not  contested,  lawful 
permanent  resident  status  for  purposes 
of  an  application  for  a  waiver  under 
section  212(c)  of  the  Immigration  and 
Nationality  Act  ("Act")  terminates  upon 
the  entry  of  an  administratively  final 
order  of  exclusion  or  deportation. 
Foroughi  v.  INS,  60  F.3d  510  (9th  Cir. 
1995). 

The  decisions  in  Butros  and  Vargas 
were  tied  closely  to  the  former 
regulations  regarding  motions.  In 
Butros,  the  court  emphasized  that  the 
former  section  3.2  was  written  very 
broadly  and  concluded  that  since  the 
only  expressed  barrier  to  reopening  or 
reconsideration  contained  in  the 
regulation  was  actual  departure  from  the 
United  States,  the  Board  could  not  by 
decision  limit  the  right  to  reopening. 
However,  the  court  s(>ecifical 
provided  that  the  "Board  cou 


y 

d,  no 


doubt,  alter  this  regulation"  to  allow 
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further  restrictions.  990  F.2d.  at  1144.  In 
Vargas,  the  Second  Circuit  also  found 
that  the  former  regulations  preserved  an 
alien's  right  to  move  for  reopening  until 
the  occurrence  of  physical  deportation. 
The  court  reasoned  that,  although  the 
Board's  decision  in  Lok  prevented 
reopening  by  an  alien  who  had  not 
accrued  the  required  seven  years  prior 
to  a  final  administrative  order  of 
deportation,  the  Second  Circuit  would 
not  allow  the  Board,  through  the  denial 
of  a  motion,  to  extend  the  Lok  rationale 
to  terminate  an  alien's  previously 
existing  eligibility  for  section  212(c) 
relief.  938  F.2d  at  361.  This  final  rule 
addresses  the  ambigu  jty  of  the 
regulatory  language  noted  in  the  Second 
and  Ninth  Circuit  decisions  by 
establishing  clear  limits  on  the  ability  to 
file  a  motion  to  reopen  and  the 
concomitant  effect  on  the  alien's  status 
as  a  lawful  permanent  resident.  The 
definition  at  section  1.1  will  be  applied 
nationwide,  which  will  promote  the 
goal  of  uniform  application  of  the 
immigration  laws. 

Sections  3.2(c)(1)  and  3.23(b)(4)  are 
further  amended  to  clarify  that, 
notwithstanding  the  provisions  of 
section  l.l(p)  of  this  chapter,  if  an  alien 
accrues  the  seven  years  of  lawful 
unrelinquished  domicile  necessary  for 
eligibility  for  a  waiver  under  section 
212(c)  of  the  Act  prior  to  the  entry  of  an 
administratively  final  order  of  exclusion 
or  deportation,  he  or  she  may  file  a 
motion  to  reopen  for  consideration  or 
further  consideration  of  such  an 
application.  An  alien  may  not  accrue 
time  toward  the  seven  years  of  lawful 
uiuelinquished  domicile  required  for 
section  212(c)  purposes  after  the  entry 
of  a  final  administrative  order  of 
exclusion  or  deportation. 

(2)  Motions  To  Reopen — Sections  3.2 
and  3.23 

Comment:  Commenters  noted  that 
motions  to  reopen  can  serve  any  of  three 
fundamental  purposes:  (i)  to  provide  an 
opportimity  to  bring  new  evidence  to 
light;  (ii)  to  allow  parties  to  avail 
themselves  of  recent  changes  in  the  law; 
and  (iii)  to  provide  an  opportimity  for 
an  applicant  to  seek  additional  relief 
that  was  not  previously  available.  Given 
those  purposes,  commenters  objected  to 
the  rule's  time  and  number  limitations 
on  motions  to  reopen. 

The  May  1995  proposed  rule 
expanded  the  filing  period  for  motions 
to  reopen  from  20  days  to  90  days. 
Commenters  stated  that  this  period  was 
insufficient  to  fulfill  the  purposes  of 
motions  to  reopen  as  set  forth  above. 
Commenters  advocated  either  the 
elimination  of  any  defined  filing  period 
for  motions  to  reopen  or  further 


expansion  of  the  filing  p>eriod.  In 
support  of  this  position,  they  cited  to  a 
study  conducted  by  the  Attorney 
General  in  1991  ("AG  Study"),  see 
summary  at  68  INTERPRETER 
RELEASES  No.  27  at  907  (July  22, 1991), 
which  concluded  that  there  was  no 
abuse  of  the  motions  process.  From  this 
conclusion,  commenters  disputed  the 
necessity  for  any  reform  of  the  motions 
process.  A  nmnber  of  commenters 
alternatively  requested  that  a  "good 
cause"  exception  to  the  time  and 
number  limitations  be  added  to  the  new 
provisions  concerning  motions  to 
reopen. 

Some  commenters  requested  clearer 
language  in  section  3.2(c)(4)  regarding 
the  motions  to  reopen  and  motions  to 
remand  provision.  Particularly, 
commenters  were  concerned  Uiat  the 
rule  required,  rather  than  permitted,  the 
Board  to  remand  a  motion  to  reopen  to 
an  Immigration  Judge  or  a  Service 
Officer  when  an  appeal  had  already 
been  filed.  Commenters  advocated  a 
rule  that  would  expressly  state  that  the 
Board  had  discretion  to  render  a 
decision  on  a  motion  to  reopen  without 
remanding  the  motion. 

Response  and  Disposition:  After 
careful  consideration,  the  Department 
has  decided  to^retain  both  the  time  and 
the  number  limitations  applicable  to 
motions  to  reopen.  The  provision 
instituting  motions  reform  is  statutorily 
required.  The  Immigration  Act  of  1990, 
Pub.  L.  No.  101-649,  104  stat.  4978 
(1990),  states  that  "the  Attorney  General 
shall  issue  regulations  with  respect  to 
•   *  •  the  period  of  time  in  which 
motions  to  reopen  and  to  reconsider 
may  be  offered  in  deportation 
proceedings,  which  regulations  shall 
include  a  limitation  on  the  number  of 
such  motions  that  may  be  filed  and  a 
maximimi  time  period  for  the  filing  of 
such  motions."  Immigration  Act  of  1990 
at  §  545(d),  104  Stat,  at  5066.  The  Joint 
Explanatory  Statement  of  the  Committee 
of  Conference,  H.R.  Conf.  Rep.  No.  955, 
101st  Cong.,  2d  Sess.  (1990) 
("Conference  Report"),  explained  this 
provision  as  follows:  "Unless  the 
Attorney  General  finds  reasonable 
evidence  to  the  contrary,  the  regulations 
should  state  that  such  motions  be  made 
within  20  days  of  the  date  of  the  final 
determination  in  the  proceeding  and 
that  such  motions  be  limited  to  one 
motion  to  reopen  and  one  motion  to 
reconsider."  H.R.  Conf.  Rep.  No.  955  at 
133. 

Some  commenters  argued  that  the 
Conference  Report  suggested  that  the 
Attorney  General  has  discretion  to  not 
promulgate  the  regulations  if  she  "finds 
reasonable  evidence  to  the  contrary." 
However,  the  Department  of  Justice 


believes  that  the  statutory  directive  to 
promulgate  regulations  limiting  motions 
to  reopen  is  mandatory.  The  Attorney 
General  is  only  given  discretion  to 
determine  the  number  of  motions  and 
the  length  of  time  to  file  such  motions. 
It  does  not  give  the  Attorney  General 
discretion  to  determine  whether  to 
promulgate  a  rule  putting  limitations  on 
motions. 

Moreover,  in  a  recent  case,  the 
Supreme  Court  noted  that  the 
Immigration  Act  of  1990.  which 
amended  the  Act.  demonstrated  a 
congressional  intent  to  "expedite 
petitions  for  review  and  to  redress  the 
related  problem  of  successive  and 
frivolous  administrative  appeals  and 
motions."  Stone  v.  INS.  115  S.Q.  1537. 
1546  (1995).  Justice  Kennedy,  writing 
for  the  majority,  stated: 

Congress'  intent  in  adopting  and  then 
amending  the  Act  was  to  expedite  both  the 
initiation  and  the  completion  of  the  judicial 
review  process.  *   •   •  (A)  princifwl  purpose 
of  the  1990  amendments  to  the  Act  vras  to 
ex{)edite  petitions  for  review  and  to  redress 
the  related  problem  of  successive  and 
frivolous  administrative  appeals  and 
motions.  In  the  Immigration  Act  of  1990. 
Congress  •  *   *  Iflirst  *   *  *  directed  the 
Attorney  General  to  promulgate  regulations 
limiting  the  number  of  reconsideration  and 
reopening  motions  that  an  alien  could  file. 
§  545(b).  Second,  it  instructed  the  Anomey 
General  to  promulgate  regulations  sf>ecif>-ing 
the  maximum  time  period  for  the  filing  of 
those  motions,  hinting  that  a  2(V^y  period 
would  be  appropriate. 

Stone\.  ISS.  115  S.Q.  at  1546  (emphasis 
supplied). 

Although  the  AC  Study  concluded 
that  there  was  not  significant  abuse  of 
the  process.  Congress  has  neither 
rescinded  or  amended  its  mandate  to 
limit  the  number  and  time  frames  of 
motions.  Therefore,  the  Attorney 
General's  obligation  to  comply  with 
Congress'  statutory  directive  is 
unaffected  by  the  conclusions  of  the  AG 
Study. 

Prior  to  the  final  rulemaking, . 
provisions  concerning  a  time  limit  for 
filing  motions  to  reopen  were  published 
twice  in  proposed  form.  See  60  FR 
24573  (May  9,  1995)  and  59  FR  29386 
(June  7, 1994).  Consonant  with  the 
Conference  Report,  the  first  proposed 
rule  provided  for  a  20-day  time  frame  to 
file  a  motion.  The  Department  received 
considerable  comment  regarding  the 
1994  proposed  rule.  In  response  to  the 
arguments  raised  by  the  commenters. 
the  May  1995  proposed  rule  provided 
for  an  expanded  90-day  time  frame  to 
file  motions  to  reopen.  The  Department 
received  considerable  comment  in 
response  to  the  May  1995  proposed  rule, 
with  many  commenters  arguing  that 
even  the  90-day  time  frame  was 
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inadequate  for  the  reasons  previously 
stated. 

After  carefully  weighing  all  of  the 
comments,  the  Department  has  decided 
to  retain  the  amount  of  time  to  file  a 
motion  to  reopen  at  90  days  as  provided 
in  the  May  1995  proposed  rule.  The  90- 
day  time  period  represents  a 
considerable  extension  beyond  the  20 
days  suggested  in  the  Conference 
Report.  A  time  frame  of  90  days  for 
filing  motions  to  reopen  will  provide 
parties  an  opportunity  to  avail 
themselves  of  changed  law,  facts,  and 
circumstances.  By  setting  a  time 
limitation  and  retaining  the  one  motion 
limitation,  the  rule  is  consistent  with 
section  545  of  the  Immigration  Act  of 
1990  and  the  directions  of  the 
Conference  Report.  The  90-day  time 
period  also  conforms  to  the  period 
provided  in  section  106(a)  of  the  Act  for 
filing  a  petition  for  review  in  federal 
court  from  a  final  order  of  deportation 
(except,  of  course,  for  aliens  convicted 
of  an  aggravated  felony  who  are  limited 
to  30  days  in  which  to  file  a  petition  for 
review).  Therefore,  the  90-day  period  is 
likely  to  promote  consolidation  of 
petitions  for  review  of  final  orders  of 
deportation  and  motions,  thereby 
increasing  judicial  efficiency. 

The  Department  does  not  agree  with 
the  commenters'  suggestions  that  a 
"good  cause  exception"  would  be  an 
appropriate  procedural  mechanism  for 
addressing  exceptional  cases  that  fall 
beyond  this  rule's  time  and  number 
limitations.  Instead,  section  3.2(a)  of  the 
rule  provides  a  mechanism  that  allows 
the  Board  to  reopen  or  reconsider  sua 
sponte  and  provides  a  procedural 
vehicle  for  the  consideration  of  cases 
with  exceptional  circumstances. 

The  final  rule  corrects  a  technical 
error  found  in  the  May  1995  proposed 
rule  regarding  stays  of  deportation.  In 
that  proposed  rule,  section  3.2(f) 
indicated  that  except  where  a  motion  is 
filed  pursuant  to  the  provisions  of 
section  3:23(b)(5).  the  filing  of  a  moUon 
to  reopen  shall  not  stay  the  execution  of 
any  decision.  This  language  is  identical 
to  that  found  in  the  prior  June  1994 
proposed  rule.  However,  because  of 
renumbering  in  the  May  1995  proposed 
rule,  section  3.2(0  should  have 
referenced  section  3.23(b)(6).  not  section 
3.23(b)(5)  to  remain  consistent.  This 
oversight  has  been  corrected  although 
the  section  numbering  has  again 
changed.  The  correct  cross  reference  in 
the  final  rule  has  become  section 
3.23(b)(4){iii). 

The  Department  has  clarified  the 
language  of  section  3.2(c)(4)  by 
replacing  the  word  "shall"  in  the  May 
1995  proposed  regulation  with  the  word 
"may"  in  the  final  rule.  This  language 


expressly  recognizes  the  Board's 
discretion  to  decide  whether  to  treat  a 
motion  to  reopen  as  a  motion  to  remand 
when  it  is  filed  at  specified  procedural 
junctures,  i.e.,  at  the  time  of  the  filing 
of  an  appeal  or  during  the  pendency  of 
such  an  appeal  but  prior  to  a  final  Board 
decision.  In  such  instances,  motions  to 
remand  are  not  subject  to  the  time  and 
number  limitations  on  motions  to 
reopen  and  motions  to  reconsider  as 
they  occur  before  the  entry  of  a  final 
administrative  decision.  For  that  reason, 
the  final  rule  drops  the  technically 
incorrect  time  and  number  limitation 
language  that  appeared  in  the  proposed 
rule.  However,  this  provision  does  not 
limit  the  Board's  discretion  to  resolve  a 
case  without  remanding  it. 

In  order  to  provide  more  consistency 
and  uniformity  in  appellate  procedures, 
section  3.2(g)(3),  reguxling  the  motions 
briefing  schedule,  has  been  changed  to 
provide  the  opposing  party  13  days  from 
the  date  of  service  of  tne  motion  to  file 
a  brief  in  opposition  to  a  motion, 
regardless  of  whether  the  motion  is 
before  the  Board  or  the  Service. 

(3)  Motions  To  Reconsider— Sections 
3.2  and  3.23 

Comment:  A  number  of  commenters 
objected  to  section  3.2(b)  of  the  May 
1995  prop>osed  rule,  which  allowed  a 
petitioner  to  file  only  one  motion  to 
reconsider  within  30  days  of  the  final 
administrative  decision,  as  unduly 
restrictive.  The  proposed  30-day  filing 
period  was  increased  from  the  20-day 
filing  period  of  the  June  1994  proposed 
rule.  However,  commenters  stated  that 
even  the  30-day  time  limit  would  work 
a  hardship  on  litigants,  particularly  pro 
se  litigants.  Furthermore,  they  stated 
that  the  time  limit  might  cut  off 
meritorious  claims.  Some  commenters 
found  the  30-day  time  limit  adequate. 

Some  commenters  argued  that  the  AG 
Study  supported  the  contention  that 
reform  of  the  immigration  motions 
process  is  unnecessary.  They  also 
disputed  that  motion  reform  was 
mandated  by  the  Immigration  Act  of 
1990. 

Response  and  Disposition:  The  final 
rule  retains  the  proposed  rule's 
provisions  regaiiding  the  time  and 
number  limitations  on  motions  to 
reconsider.  The  Department  believes 
that  these  provisions  afford  parties  a 
sufficient  opportimity  to  seek 
reexamination  of  certain  issues  and  also 
respond  to  the  mandates  of  the 
Immigration  Act  of  1990  to  impose  time 
and  number  limitations  on  motions. 

The  purpose  of  a  motion  to  reconsider 
a  decision  is  to  provide  an  opportunity 
to  reexamine  the  facts  or  to  correct  an 
error  of  law.  The  time  limitation  pnsures 


that  such  reexamination  occurs  before 
the  facts  surrounding  the  decision 
become  stale.  The  Department  believes 
that  the  30-day  time  frame  is  an 
appropriate  time  period  to  meet  those 
goals.  Furthermore,  it  provides  parties  a 
sufficient  amount  of  time  to  draft  and 
file  the  motion  and  is  consistent  with 
the  30-day  time  frame  for  filing  a  notice 
of  appeal.  To  make  it  clearer  and  more 
accessible  to  the  parties,  section  3.23 
has  been  reorganized. 

(4)  New  Appeal  Filing  Procedurea— 
SectMHU  3.3,  3.8,  3.38,  242.21  and  246.7 

Comment:  The  vast  majority  of  the 
commenters  applauded  the  proposal  to 
streamline  and  centralize  the  appeal 
process.  They  were  particularly  pleased 
that  the  notice  of  appeal  and  the  fees/ 
fee  waiver  requests  would  be  filed 
directly  with  the  Board.  However, 
commenters  were  concerned  that  the 
requirement  to  provide  a  detailed 
statement  of  the  reasons  for  appeal  in 
the  notice  of  appeal  essentially  required 
an  appellant  to  argue  his  or  her  case 
prematurely.  They  suggested  that  this 
requirement  would  be  particularly 
burdensome  to  pro  se  and  non-English 
speaking  appellants. 

Commenters  objected  to  the  proposed 
time  frames  for  filing  notices  of  appeal. 
Specifically,  they  stated  that  a  period  of 
IS  calendar  days  from  the  issuance  of  an 
Immigration  Judge's  decision,  where  the 
decision  is  rendered  orally,  and  20 
calendar  days  from  the  mailing  of  an 
Immigration  Judge's  decision,  where  a 
written  decision  is  served  by  mail,  was 
too  little  time,  particularly  in  light  of  the 
notice  of  appeal's  detailed  statement 
requirement  and  delays  in  the  mail 
service. 

Commenters  further  argued  that  the 
appeals  briefing  schedule  provision, 
which  accords  non-detained  aliens  30 
days  to  file  a  brief  and  detained  aliens 
14  days  to  file  a  brief,  was  inequitable 
and  fundamentally  unfair  because  it 
treated  two  classes  of  appellants 
differently.  They  also  noted  that  the  rule 
created  a  particular  hardship  for 
detained  appellants  who,  because  of  the 
fact  of  their  detention,  have  difficulty 
meeting  fiUng  deadlines.  The 
commenters  were  further  concerned  that 
the  rule  could  be  understood  to  require 
parties  to  file  briefs  prior  to  receipt  of 
the  transcript. 

Response  and  Disposition:  The  final 
rule  retains  the  provisions  that 
streamline  and  centralize  the  appeals 
process.  As  outlined  in  the  proposed 
rule  and  republished  in  the  final  rule, 
the  new  appeals  system  requires  parties 
to  file  all  notices  of  appeal  of  decisions 
of  Immigration  Judges  and  all  fee-related 
docimients  directly  with  the  Board.  The 
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final  rule  has  been  amended  to  provide 
that  a  notice  of  appeal  must  be  filed 
within  30  calendar  days  after  the 
mailing  of  an  Immigration  Judge's 
written  decision  or  within  30  days  of 
the  stating  of  an  Immigration  Judge's 
oral  decision.  The  time  frame  has  been 
increased  in  ord«-  to  address  concerns 
raised  both  by  the  circuit  courts  of 
appeals  and  the  commenters  regarding 
the  sufficiency  of  time  to  initiate  the 
appellate  process.  In  keeping  with  the 
Etepartment's  goal  of  streamlining  the 
appeals  process,  the  rule  provides  a 
uniform  filing  process,  whether  the 
Immigration  Judge's  decision  was 
rendered  orally  or  was  written  and 
served  by  mail. 

The  new  process  addresses  concerns, 
identified  by  the  Ninth  Circuit,  about 
both  the  prior  10-day  filing  time  period 
for  appeals  and  the  requirement  tibat 
parties  remit  the  fee  in  one  forum  and 
file  the  notice  of  appeal  in  another.  See 
Gonzales-Julio  v.  INS.  34  F.  3d  820  (9th 
Or.  1994);  Vlaicu  v.  INS.  998  F.  2d  758 
(9th  Cir.  1993).  This  final  rule  responds 
to  those  concerns  by  expanding  the 
filing  time  for  appeal  to  30  days  and  by 
requiring  that  the  notice  of  appeal  and 
the  fee  be  filed  at  the  same  place  and 
time. 

Additionally,  the  final  rule  makes 
uniform  the  briefing  schedule  far  both 
detained  and  non-detained  api>ellants. 
Although  the  proposed  rule  never 
anticipated  requiring  parties  to  submit  a 
brief  prior  to  transcript  availabihty  in 
those  cases  which  are  transcribed,  the 
final  rule  contains  clarifying  language  to 
that  effect. 

The  Department  has  retained  the 
requirement  that  parties  specifically 
identify  their  reasons  for  appeal  on  the 
notice  of  appeal.  The  Board  has 
repeatedly  found  this  statement 
provides  meaningful  information  that 
aids  the  Board's  review  of  the  cases. 
Matter  of  Valencia,  19  I*N  Dec.  354 
(BIA  1986);  Matter  of  Holguin.  13  IAN 
Dec.  423  (BIA  1969).  Furthermore,  the 
statement  requirement  has  been 
consistently  upheld  by  the  circuit 
courts.  Soriano  v.  INS,  45  F.3d  287  (8th 
Cir.  1995);  Nazakatv.  INS.  981  F.2d 
1146  (10th  Cir.  1992);  Toquero  v.  INS. 
956  F.2d  193  (9th  Cir.  1992);  Lozada  v. 
INS.  857  F.2d  10  (Ist  Cir.  1988):  Bonne- 
Annee  v.  INS.  810  F.2d  1077  (11th  Qr. 
1987);  Townsendv.  INS.  799  F.2d  179 
(5th  Cir.  1986). 

A  new  paragraph  "(e)"  has  been 
added  to  section  3.38  to  inform  aliens 
that  they  are  required  to  notify  the 
Board  within  five  woiUng  days  of  any 
changes  of  address  or  telephone  niunber 
and  to  inform  the  aliens'  representatives 
that  changes  in  a  representative's 
business  mailing  address  or  telephone 


number  also  should  be  submitted  to  the 
Board.  The  change  of  address  and 
telephone  number  notification 
requirement  mirrore  the  reporting 
requiremrats  in  section  3.15  relating  to 
proceedings  before  Immigration  Judges. 
Additionally,  the  Department  will  issue 
a  new  Appeal  Fee  Waiver  Request  Fotto 
(EOIR-26A)  in  conjunction  with  the 
enactment  of  this  final  rule.  Parties 
unable  to  pay  the  fee  fixed  for  an  appeal 
will  be  requb«d  to  file  this  form  with 
their  notice  of  appeal.  The  Department 
notes  that  this  constitutes  a  change  from 
the  Board's  past  practice  of  accepting  in 
pauperis  affidavits  and  other  informal 
requests  to  waive  fiees.  The  new  Appeal 
Fee  Waiver  Request  (Form  EOIR-26A) 
will  provide  a  uniform  mechanism  for 
requesting  the  Board  to  waive  an  appeal 

(5)  In  Akeeiitia  Hearings— SectiMS  3.1, 
3.23  and  242.21 

Comments:  Commenters  correctly 
asserted  that  section  242B(c)  of  the  Act 
regarding  in  absentia  bearings  applies 
only  to  deportation  proceedings. 
Therefore,  they  argued,  a  provision 
disallowing  appeals  from  orders  of 
exclusion  entered  in  absentia  lacks 
statutory  authcMity.  Commenters  noted 
that  the  statute  does  not  authorize  in 
absentia  exclusion  hearings  and 
advocated  the  withdrawal  of  the 
provision  that  provides  for  such 
hearings. 

One  commenter  suggested  that  the  in 
absentia  hearing  provisions  in  section 
242B  restrict  only  motions  to  reopen 
and  judicial  review  and  do  not  bar  the 
timely  filing  of  a  notice  of  appeal  on  the 
merits  of  the  case  where  a  respondent 
receives  notification  of  the  in  absentia 
order  prior  to  expiration  of  the  time  to 
file  an  appeal.  The  commenter 
advocated  allowing  direct  appeals  under 
such  circumstances. 

Commenters  also  objected  to  section 
3.23(b)(4)(iii).  formerly  section 
3.23(b)(6),  which  specifies  under  what 
circumstances  an  order  of  deportation 
entered  in  absentia  may  be  rescinded. 
They  noted  that  the  rule  makes  no 
provision  for  rescission  of  an  order  of 
excliision  entered  in  absentia. 

Response  and  Disposition:  With 
regard  to  in  absentia  hearings  under 
section  242B(c)  of  the  Act,  the 
commenters  are  correct  that  the  statute 
only  applies  to  deportation  hearings  and 
does  not  apply  to  in  absentia  exclusion 
hearings  and.  further,  that  appeals  from 
orders  entered  following  such  exclusion 
hearings  should  be  allowed.  Therefore, 
the  provision  in  section  3.1(b)(1)  of  the 
proposed  regulation  that  stated  that  "no 
appeal  shall  lie  from  an  order  of 
exclusion  entered  in  absentia"  has  been 


removed.  An  appeal  from  an  order  of 
exclusion  entered  in  absentia  is 
permissible  but  must  be  filed  within  the 
time  limit  for  appeals  set  by  section 
3.38(b). 

Further,  an  alien  may  file  a  motion  to 
reopen  exclusion  proceedings  to  rescind 
an  order  of  exclusion  entered  in 
absentia.  Such  a  motion  must  be 
supported  by  evidence  that  the  aUen 
had  reasonable  cause  for  his  failure  to 
appear  at  the  exclusion  hearing.  This 
provision  is  consistent  with  the  Board's 
decision  in  Matter  of  Haim,  19  UcN  Dec. 
641  (BIA  1988). 

The  rule  retains  the  provision 
prohibiting  an  appeal  to  the  Board  from 
an  Immigration  Judge's  order  of 
deportation  entered  in  absentia. 
Congress  restricted  review  of 
deportation  ordere  entered  in  absentia 
in  section  242B  of  the  Act  by  providing 
that  such  orders  may  only  be  rescinded 
by  filing  a  motion  to  reopen  with  the 
Immigration  Judge.  See  section 
242B(c)(l)  of  the  Act;  Matter  of 
Gonzalez-Lopez,  Interim  Decision  *3198 
(BIA  1993).  Further,  the  Board  has 
confirmed  that  sections  3.1(b)  and  3.3 
allow  an  alien  to  appeal  to  the  Board 
from  an  Immigration  Judge's  denial  of 
such  a  motion  to  reopen  an  in  absentia 
decision.  Matter  of  Gonzales-Lopez  at  4. 

In  addition  to  restricting  the  manner 
in  which  an  in  absentia  order  of 
deportation  may  be  rescinded.  Congress 
delayed  eligibility  for  most  forms  of 
relief  from  deportation  for  an  alien 
against  whom  a  final  order  of 
deportation  is  entered  in  absentia.  See 
section  242B(e)  of  the  Act.  Sf>edfically, 
where  the  alien  fails  to  demonstrate 
improper  notice  or  exceptional 
circumstances  for  failing  to  appear,  the 
alien  must  wait  until  five  years  after  the 
final  order  of  deportation  to  apply  for 
relief  such  as  voluntary  departure, 
suspension  of  deportation,  or 
adjustment  of  status.  Accordingly,  the 
Department  has  determined  that  a  bar 
against  direct  appeals  from  an  in 
absentia  deportation  order  of  an 
Immigration  Judge  to  the  Board  is 
consistent  with  the  restrictive  action 
Congress  has  taken  towards  such  in 

absentia  orders. 

The  Department  considered  the 
commenters'  request  for  an  appeal  to  the 
Board  on  the  merits  of  a  deportation 
case  in  which  an  in  absentia  order  has 
been  entered.  However,  we  note  that 
there  exists  the  opportunity  for  review 
of  such  an  order  in  the  federal  courts. 
Section  106  of  the  Act  provides  for 
judicial  review  of  final  orders  of 
deportation  including  those  entered  in 
absentia.  Specifically,  section 
242(B)(c)(4)  allows  for  judicial  review  of 
an  order  entered  in  absentia  under 
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section  242B,  regarding  the  validity  of 
the  notice  provided  to  the  alien,  the 
reasons  for  the  alien's  failure  to  appear, 
and  the  question  of  whether  the  Service 
demonstrated  deportability  by  clear, 
convincing,  and  unequivocal  evidence. 
Further,  section  106(a)(5)  of  the  Act 
allows  for  the  direct  de  novo  review  of 
a  final  administrative  order  of 
deportation  in  federal  district  court, 
including  one  entered  in  absentia, 
where  the  alien  makes  a  non-frivolous 
claim  to  be  a  national  of  the  United 
States.  In  sum,  given  Congress' 
restrictive  stance  in  section  242B  of  the 
Act  regarding  review  of  orders  of 
deportation  entered  in  absentia  and  in 
light  of  the  fact  that  avenues  still  exist 
for  review  in  federal  court  of  such 
orders,  the  Department  has  retained  the 
bar  on  direct  appeals  to  the  Board  &om 
an  Immigration  Judge's  order  of 
deportation  entered  in  abstentia. 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  section  1(b).  The  Attorney 
General  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  section  3(f). 
and.  accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
use.  605(b)),  has  reviewed  this  final 
rule  and,  by  approving  it.  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12612,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subiects 

8  CFR  Part  1 

Administrative  practice  and 
procedure.  Immigration. 

8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration.  Organization 
and  functions  (Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
record  keeping  requirements.  Surety 
bonds. 


8  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  record  keeping 
requirements. 

8  CFR  Part  212 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
record  keeping  requirements. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  246 

Administrative  practice  and 
procedure,  Aliens.  Immigration. 

Accordingly,  Chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— DEFINITIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  66  Stat.  173;  8  U.S.C.  1101:  28 
U.S.C  509.  510:  5  U.S.C  301. 

2.  Section  1.1  is  amended  by  adding 
a  new  paragraph  (p)  to  read  as  follows: 

fl.1    Definitions. 

*  *        *        •        • 

(p)  The  term  lawfully  admitted  for 
permanent  residence  means  the  status 
of  having  been  lawfully  accorded  the 
privilege  of  residing  permanently  in  the 
United  States  as  an  immigrant  in 
accordance  with  the  immigration  laws, 
such  status  not  having  changed.  Such 
status  terminates  upon  entry  of  a  final 
administrative  order  of  exclusion  or 
deportation. 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

3.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  8  U.S.C.  1103. 
1252  note,  1252b,  1362:  28  U.S.C.  509,  510, 
1746;  sec.  2.  Reorg.  Plan  No.  2  of  1950.  3 
CFR,  1949-1953  Comp.,  p.  1002. 

4.  Section  3.1  is  amended  by  revising 
paragraphs  (b)(1).  (b)(2),  and  (c)  to  read 
as  follows: 

S  3. 1    Genoral  authortti«s. 

*  *        *         «        • 

(b)  *  *  * 

(1)  Decisions  of  Immigration  Judges  in 
exclusion  cases,  as  provided  in  part  236 
of  this  chapter. 

(2)  Decisions  of  Immigration  Judges  in 
deportation  cases,  as  provided  in  part 
242  of  this  chapter,  except  that  no 
appeal  shall  lie  from  an  order  of 
deportation  entered  in  absentia.  No 


appeal  shall  lie  from  an  order  of  an 
Immigration  Judge  under  §244.1  of  this 
chapter  granting  voluntary  departure 
within  a  period  of  at  least  30  days,  if  the 
sole  ground  of  appeal  is  that  a  greater 
period  of  departure  time  should  have 
been  fixed. 

•  •        •        •        • 

(c)  Jurisdiction  by  certification.  The 
Commissioner,  or  any  other  duly 
authorized  officer  of  the  Service,  any 
Immigration  Judge,  or  the  Board  may  in 
any  case  arising  under  paragraph  (b)  of 
this  section  certify  such  case  to  the 
Board.  The  Board  in  its  discretion  may 
review  any  such  case  by  certification 
without  regard  to  the  provisions  of  §  3.7 
if  it  determines  that  the  parties  have 
already  been  given  a  fair  opportunity  to ' 
make  representations  before  the  Board 
regarding  the  case,  including  the 
opportunity  request  oral  argimient  and 
to  submit  a  brief. 

•  •    '    •        •        • 

5.  Section  3.2  is  revised  to  read  as 
follows: 

$3.2    Reopening  or  r»consid«ration. 

(a)  General.  The  Board  may  at  any 
time  reopen  or  reconsider  on  its  own 
motion  any  case  in  which  it  has 
rendered  a  decision.  A  request  to  reopen 
or  reconsider  any  case  in  which  a 
decision  has  been  made  by  the  Board, 
which  request  is  made  by  the  Service, 
or  by  the  party  affected  by  the  decision, 
must  be  in  the  form  of  a  written  motion 
to  the  Board.  The  decision  to  grant  or 
deny  a  motion  to  reopen  or  reconsider 
is  within  the  discretion  of  the  Board, 
subject  to  the  restrictions  of  this  section. 
The  Board  has  discretion  to  deny  a 
motion  to  reopen  even  if  the  party 
moving  has  made  out  a  prima  facie  case 
for  relief. 

(b)  Motion  to  reconsider  (1)  A  motion 
to  reconsider  shall  state  the  reasons  for 
the  motion  by  specifying  the  errors  of 
fact  or  law  in  the  prior  Board  decision 
and  shall  be  supported  by  pertinent 
authority.  A  motion  to  reconsider  a 
decision  rendered  by  an  Immigration 
Judge  or  Service  officer  that  is  pending 
when  an  appeal  is  filed  with  the  Board,  ' 
or  that  is  filed  subsequent  to  the  filing 
with  the  Board  of  an  appeal  from  the 
decision  sought  to  be  reconsidered, 
shall  be  deemed  a  motion  to  remand  the 
decision  for  further  proceedings  before 
the  Immigration  Judge  or  the  Service 
officer  from  whose  decision  the  appeal 
was  taken.  Such  motion,  which  shall  be 
consolidated  with  and  considered  by 
the  Board  in  connection  with  any 
appeal  to  the  Board,  is  subject  to  the 
time  and  numerical  limitations  of 
paragraph  (b)(2)  of  this  section. 

(2)  A  motion  to  reconsider  a  decision 
must  be  filed  with  the  Board  within  30 
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days  after  the  mailing  of  the  Board 
decision  or  on  or  before  July  31, 1996, 
whichever  is  later.  A  party  may  file  only 
one  motion  to  reconsider  any  given 
decision  and  may  not  seek 
reconsideration  of  a  decision  denying  a 
previous  motion  to  reconsider. 

(c)  hiotion  to  reopen.  (1)  A  motion  to 
reopen  proceedings  shall  state  the  new 
facts  that  will  be  proven  at  a  hearing  to 
be  held  if  the  motion  is  granted  and 
shall  be  supported  by  affidavits  or  other 
evidentiary  material.  A  motion  to 
reopen  proceedings  for  the  purpose  of 
submitting  an  application  for  relief  must 
be  accompanied  by  the  appropriate 
application  for  relief  and  all  supporting 
documentation.  A  motion  to  reopen 
proceedings  shall  not  be  granted  unless 
it  appears  to  the  Board  that  evidence 
sought  to  be  offered  is  material  and  was 
not  available  and  could  not  have  been 
discovered  or  presented  at  the  former 
hearing;  nor  shall  any  motion  to  reopen 
for  the  purpose  of  affording  the  alien  an 
opportunity  to  apply  for  any  form  of 
discretionary  relief  be  granted  if  it 
appears  that  the  alien's  right  to  apply  for 
such  relief  was  fully  explained  to  him 
or  her  and  an  opportimity  to  apply 
therefore  was  afforded  at  the  former 
hearing,  imless  the  relief  is  sought  on 
the  basis  of  circumstances  that  have 
arisen  subsequent  to  the  hearing. 
Subject  to  the  other  requirements  and 
restrictions  of  this  section,  and 
notwithstanding  the  provisions  in 
§  l.l(p)  of  this  chapter,  a  motion  to 
reopen  proceedings  for  consideration  or 
further  consideration  of  an  application 
for  relief  under  section  212(c)  of  the  Act 
(8  U.S.C.  1182(c))  may  be  granted  if  the 
alien  demonstrates  that  he  or  she  was 
statutorily  eligible  for  such  relief  prior 
to  the  entry  of  the  administratively  final 
order  of  deportation. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  a  party  may  file 
only  one  motion  to  reopen  proceedings 
(whether  before  the  Board  or  the 
Immigration  Judge)  and  that  motion 
must  be  filed  not  later  than  90  days  after 
the  date  on  which  the  final 
administrative  decision  was  rendered  in 
the  proceeding  sought  to  be  reopened, 
or  on  or  before  September  30,  1996, 
whichever  is  later. 

(3)  The  time  and  numerical 
limitations  set  forth  in  paragraph  (c)(2) 
of  this  section  shall  net  apply  to  a 
motion  to  reopen  proceedings: 

(i)  Filed  pursuant  to  the  provisions  of 
§3.23(b)(4)(iii): 

(ii)  To  apply  or  reapply  for  asylum,  or 
withholding  of  deportation,  based  on 
changed  circumstances  arising  in  the 
country  of  nationality  or  in  the  country 
to  which  deportation  has  been  ordered, 
if  such  evidence  is  material  and  was  not 


available  and  could  not  have  been 
discovered  or  presented  at  the  former 
hearing;  or 

(iii)  Agreed  upon  by  all  parties  and 
jointly  filed.  Notwithstanding  such 
agreement,  the  parties  may  contest  the 
issues  in  a  reopened  proceeding. 

(4)  A  motion  to  reopen  a  decision 
rendered  by  an  Immigration  Judge  or 
Service  officer  that  is  pendii^  when  an 
appeal  is  filed,  or  that  is  filed  while  an 
Appeal  is  pending  before  the  Board,  may 
be  deemed  a  motion  to  remand  for 
further  proceedings  before  the 
Immigration  Judge  or  the  Service  officer 
from  whose  decision  the  appeal  was 
taken.  Such  motion  may  be  consolidated 
with,  and  considered  by  the  Board  in 
connection  with,  the  appeal  to  the 
Board. 

(d)  Departure  or  deportation.  A 
motion  to  reopen  or  a  motion  to 
reconsider  shall  not  be  made  by  or  on 
behalf  of  a  person  who  is  the  subject  of 
deportation  or  exclusion  proceedings 
subsequent  to  his  or  her  departure  from 
the  United  States.  Any  dei>arture  from 
the  United  States,  including  the 
deportation  of  a  person  who  is  the 
subject  of  deportation  or  exclusion 
proceedings,  occurring  after  the  filing  of 
a  motion  to  reof>en  or  a  motion  to 
reconsider,  shall  constitute  a 
withdrawal  of  such  motion. 

(e)  Judicial  proceedings.  Motions  to 
reopen  or  reconsider  shall  state  whether 
the  validity  of  the  deportation  or 
exclusion  order  has  been  or  is  the 
subject  of  any  judicial  proceeding  and, 
if  so,  the  nature  and  date  thereof,  the 
court  in  which  such  proceeding  took 
place  or  is  pending,  and  its  result  or 
status.  In  any  case  in  which  a 
deportation  or  exclusion  order  is  in 
effect,  any  motion  to  reopen  or 
reconsider  such  order  shall  include  a 
statement  by  or  on  behalf  of  the  moving 
party  declaring  whether  the  subject  of 
the  order  is  also  the  subject  of  any 
pending  criminal  proceeding  under 
section  242(e)  of  the  Act  (8  U.S.C. 
1252(e)),  and,  if  so.  the  current  status  of 
that  proceeding.  If  a  motion  to  reopen  or 
reconsider  seeks  discretionary  relief,  the 
motion  shall  include  a  statement  by  or 
on  behalf  of  the  moving  party  declaring 
whether  the  alien  for  whose  relief  the 
motion  is  being  filed  is  subject  to  any 
pending  criminal  prosecution  and,  if  so, 
the  nature  and  current  status  of  that 
prosecution. 

(f)  Stay  of  deportation.  Except  where 
a  motion  is  filed  pursuant  to  the 
provisions  of  §  3.23(b)(4)(iii),  the  filing 
of  a  motion  to  reopen  or  a  motion  to 
reconsider  shall  not  stay  the  execution 
of  any  decision  made  in  the  case. 
Execution  of  such  decision  shall 
proceed  unless  a  stay  of  execution  is 


specifically  granted  by  the  Board,  the 
Immigration  Judge,  or  an  authorised 
officer  of  the  Service. 

(g)  Filing  procedures.  (1)  English 
language,  entry  of  appearance,  and 
proof  of  senice  requirements.  A  motion 
and  any  submission  made  in 
conjunction  with  a  motion  must  be  in 
English  or  accompanied  by  a  certified 
English  translation.  If  the  moving  party, 
other  than  the  Service,  is  represented,  a 
Notice  of  Entry  of  Appearance  as 
Attorney  or  Representative  Before  the 
Board  (Form  EOIR-27)  must  be  filed 
with  the  motion.  In  all  cases,  the  motion 
shall  include  proof  of  service  on  the 
opposing  {>arty  of  the  motion  and  all 
attachments. 

(2)  Distribution  of  motion  papers,  (i) 
A  motion  to  reopen  or  motion  to 
reconsider  a  decision  of  the  Board 
pertaining  to  proceedings  before  an 
Immigration  Judge  shall  be  filed  directly 
with  Sie  Board.  Such  motion  must  be 
accompanied  by  a  check,  money  order, 
or  fee  waiver  request  in  satisfaction  of 
the  fee  requirements  of  §  3.8.  The  record 
of  proceeding  pertaining  to  such  a 
motion  shall  be  forwarded  to  the  Board 
upon  the  request  or  order  of  the  Board. 

(ii)  A  motion  to  reopen  or  a  motion  to 
reconsider  a  decision  of  the  Board 
pertaining  to  a  matter  initially 
adjudicated  by  an  officer  of  the  Service 
shall  be  filed  with  the  officer  of  the 
Service  having  administrative  control 
over  the  record  of  proceeding. 

(iii)  If  the  motion  is  made  by  the 
Service  in  proceedings  in  which  the 
Service  has  administrative  control  over 
the  record  of  proceedings,  the  record  of 
proceedings  in  the  case  and  the  motion 
shall  be  filed  directly  with  the  Board.  If 
such  motion  is  filed  directly  with  an 
office  of  the  Service,  the  entire  record  of 
proceeding  shall  be  forwarded  to  the 
Board  by  the  Service  officer  promptly 
upon  receipt  of  the  briefs  of  the  parties, 
or  upon  expiration  of  the  time  allowed 
for  the  submission  of  such  briefs. 

(3)  Briefs  and  response.  The  moving 
party  may  file  a  brief  if  it  is  included 
with  the  motion.  If  the  motion  is  filed 
directly  with  the  Board  pursuant  to 
paragraph  (g)(2){i)  of  this  section,  the 
opposing  f>arty  shall  have  13  days  from 
the  date  of  service  of  the  motion  to  file 
a  brief  in  opposition  to  the  motion 
directly  with  the  Board.  If  the  motion  is 
filed  with  an  office  of  the  Service 
pursuant  to  paragraph  (g)(2)(ii)  of  this 
section,  the  opposing  party  shall  have 
13  days  from  the  date  of  filing  of  the 
motion  to  file  a  brief  in  opposition  to 
the  motion  directly  with  the  office  of  the 
Service.  In  all  cases,  briefs  and  any 
other  filings  made  in  conjunction  with 

a  motion  shall  include  proof  of  service 
on  the  opposing  party.  The  Board,  in  its 
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discretion,  may  extend  the  time  within 
which  such  brief  is  to  be  submitted  and 
may  authorize  the  filing  of  a  brief 
directly  with  the  Board.  A  motion  shall 
be  deemed  unopposed  unless  a  timely 
response  is  made.  The  Board  may,  in  its 
discretion,  consider  a  brief  filed  out  of 
time. 

(h)  Oral  argument.  A  request  for  oral 
argument,  if  desired,  shall  be 
incorporated  in  the  motion  to  reopen  or 
reconsider.  The  Board,  in  its  discretion, 
may  grant  or  deny  requests  for  oral 
argument. 

(i)  Ruling  on  motion.  Rulings  upon 
motions  to  reopen  or  motions  to 
reconsider  shall  be  by  written  order.  If 
the  order  directs  a  reopening  and  further 
proceedings  are  necessary,  the  record 
shall  be  returned  to  the  Immigration 
Court  or  the  officer  of  the  Service  having 
administrative  control  over  the  place 
where  the  reop>ened  proceedings  are  to 
be  conducted.  If  the  motion  to 
reconsider  is  granted,  the  decision  upon 
such  reconsideration  shall  affirm, 
modify,  or  reverse  the  original  decision 
made  in  the  case. 

6.  Section  3.3  is  revised  to  read  as 
follows: 

S3.3    Notice  of  appeal. 

(a)  Filing.  (1)  Appeal  from  decision  of 
an  Immigration  Judge.  A  party  affected 
by  a  decision  who  is  entitled  under  this 
chapter  to  appeal  to  the  Board  from  a 
decision  of  an  Immigration  Judge  shall 
be  given  notice  of  his  or  her  right  to 
appeal.  An  appeal  from  a  decision  of  an 
Immigration  Judge  shall  be  taken  by 
filing  a  Notice  of  Appeal  to  the  Board 
of  Immigration  Appeals  of  Decision  of 
Immigration  Judge  (Form  EOIR-26) 
directly  with  the  Board,  within  the  time 
specified  in  the  governing  sections  of 
this  chapter.  The  appealing  parties  are 
only  those  parties  who  are  covered  by 
the  decision  of  an  Immigration  Judge 
and  who  are  specifically  named  on  the 
Notice  of  Appeal.  The  appeal  must  be 
accompanied  by  a  check,  money  order, 
or  fee  waiver  request  in  satisfaction  of 
the  fee  requirements  of  §  3.8.  If  the 
respondent/applicant  is  represented,  a 
Notice  of  Entry  of  Appearance  as 
Attorney  or  Representative  Before  the 
Board  (Form  EOIR-27)  must  be  filed 
with  the  Notice  of  Appeal.  The  appeal 
must  reflect  proof  of  service  of  a  copy 
of  the  appeal  and  all  attachments  on  the 
opposing  party.  The  appeal  and  all 
attachments  must  be  in  English  or 
accompanied  by  a  certified  English 
translation.  An  appeal  is  not  properly 
filed  unless  it  is  received  at  the  Board, 
along  with  all  required  documents,  fees 
or  fee  waiver  requests,  and  proof  of 
service,  within  the  time  specified  in  the 
governing  sections  of  this  chapter.  A 


notice  of  appeal  may  not  be  filed  by  any 
party  who  has  waived  appeal  pursuant 
to  §3.39. 

(2)  Appeal  from  decision  of  a  Service 
officer.  A  party  affected  by  a  decision 
who  is  entitled  under  this  chapter  to 
appeal  to  the  Board  from  a  decision  of 
a  Service  officer  shall  be  given  notice  of 
his  or  her  right  to  appeal.  An  appeal 
from  a  decision  of  a  Service  officer  shall 
be  taken  by  filing  a  Notice  of  Appeal  to 
the  Board  of  Immigration  Appeals  of 
Decision  of  District  Director  (Form 
EOIR-29)  directly  with  the  office  of  the 
Service  having  administrative  control 
over  the  record  of  proceeding  within  the 
time  s{>ecified  in  the  governing  sections 
of  this  chapter.  The  appeal  must  be 
accompanied  by  a  check,  money  order, 
or  fee  waiver  request  in  satisfaction  of 
the  fee  requirements  of  §  3.8  and,  if  the 
appellant  is  represented,  a  Notice  of 
Entry  of  Appearance  as  Attorney  or 
Representative  Before  the  Board  (Form 
EOIR-27).  The  appeal  and  all 
attachments  must  be  in  English  or 
accompanied  by  a  certified  English 
translation.  An  appeal  is  not  properly 
filed  until  its  receipt  at  the  appropriate 
office  of  the  Service,  together  with  all 
required  documents  and  fees,  and  the 
fee  provisions  of  §  3.8  are  satisfied. 

(b)  Statement  of  the  basis  of  appeal. 
The  party  taking  the  appeal  must 
identify  the  reasons  for  the  appeal  in  the 
Notice  of  Appeal  (Form  EOIR-26  or 
Form  EOIR-29)  or  in  any  attachments 
thereto,  in  order  to  avoid  summary 
dismissal  pursuant  to  §3.1(d)(l-a)(i). 
The  statement  must  specifically  identify 
the  findings  of  fact,  the  conclusions  of 
law,  or  both,  that  are  being  challenged. 
If  a  question  of  law  is  presented, 
supporting  authority  must  be  cited.  If 
the  dispute  is  over  the  findings  of  fact, 
the  specific  facts  contested  must  be 
identified.  Where  the  appeal  concerns 
discretionary  relief,  the  appellant  must 
state  whether  the  alleged  error  relates  to 
statutory  grounds  of  eligibility  or  to  the 
exercise  of  discretion  and  must  identify 
the  specific  factual  and  legal  finding  or 
findings  that  are  being  challenged.  The 
appellant  must  also  indicate  in  the 
Notice  of  Appeal  (Form  EOIR-26  or 
Form  EOIR-29)  whether  he  or  she 
desires  oral  argument  before  the  Board 
and  whether  he  or  she  will  be  filing  a 
separate  written  briefer  statement  in 
support  of  the  appeal. 

(c)  Briefs.  (1)  Appeal  from  decision  of 
an  Immigration  Judge.  Briefs  in  support 
of  or  in  opposition  to  an  appeal  from  a 
decision  of  an  Immigration  Judge  shall 
be  filed  directly  with  the  Board.  In  those 
cases  that  are  transcribed,  the  briefing 
schedule  shall  be  set  by  the  Board  after 
the  transcript  is  available.  An  appellant 
shall  be  provided  30  days  in  which  to 


file  a  brief,  unless  a  shorter  period  is 
specified  by  the  Board.  The  appellee 
shall  have  the  same  period  of  time  in 
which  to  file  a  reply  brief  that  was 
initially  granted  to  the  appellant  to  file 
his  or  her  brief.  The  time  to  file  a  reply 
brief  commences  from  the  date  upion 
which  the  appellant's  brief  was  due,  as 
originally  set  or  extended  by  the  Board. 
The  Board,  upon  written  motion,  may 
extend  the  {>eriod  for  filing  a  brief  or  a 
reply  brief  for  up  to  90  days  for  good 
cause  shown.  In  its  discretion,  the  Board 
may  consider  a  brief  that  has  been  filed 
out  of  time.  All  briefs,  filings,  and 
motions  filed  in  conjunction  with  an 
appeal  shall  include  proof  of  service  on 
the  opposing  party. 

(2)  Appeal  from  decision  of  a  Service 
officer.  Briefs  in  support  of  or  in 
opposition  to  an  appeal  from  a  decision 
of  a  Service  officer  shall  be  filed  directly 
with  the  office  of  the  Service  having 
administrative  control  over  the  file  in 
accordance  with  a  briefing  schedule  set 
by  that  office.  The  alien  shall  be 
provided  30  days  in  which  to  file  a 
brief,  unless  a  shorter  period  is  specified 
by  the  Service  officer  from  whose 
decision  the  appeal  is  taken.  The 
Service  shall  have  the  same  period  of 
time  in  which  to  file  a  reply  brief  that 
was  initially  granted  to  the  alien  to  file 
his  or  her  brief.  The  time  to  file  a  reply 
brief  commences  from  the  date  upon 
which  the  alien's  brief  was  due,  as 
originally  set  or  extended.  Upon  written 
request  of  the  alien,  the  Service  officer 
fivm  whose  decision  the  appeal  is  taken 
or  the  Board  may  extend  the  f>eriod  for 
filing  a  brief  for  good  cause  shown.  The 
Board  may  authorize  the  filing  of  briefs 
directly  with  the  Board.  In  its 
discretion,  the  Board  may  consider  a 
brief  that  has  been  filed  out  of  tiipe.  All 
briefs  and  other  documents  filed  in 
conjunction  with  an  appeal,  unless  filed 
by  an  alien  directly  with  a  Service 
office,  shall  include  proof  of  service  on 
the  opposing  party. 

(d)  Effect  of  certification.  The 
certification  of  a  case,  as  provided  in 
this  part,  shall  not  relieve  the  party 
affected  from  compliance  with  the 
provisions  of  this  section  in  the  event 
that  he  or  she  is  entitled  and  desires  to 
appeal  from  an  initial  decision,  nor 
shall  it  serve  to  extend  the  time 
specified  in  the  applicable  parts  of  this 
chapter  for  the  taking  of  an  appeal. 

(e)  Effect  of  departure  from  the  United 
States.  Departure  from  the  United  States 
of  a  person  who  is  the  subject  of 
deportation  proceedings,  prior  to  the 
taking  of  an  appeal  from  a  decision  in 
his  or  her  case,  shall  constitute  a  waiver 
of  his  or  her  right  to  appeal. 

7.  Section  3.4  is  revised  to  read  as 
follows: 
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13.4   Withdrawal  of  appeal. 

In  any  case  in  which  an  appeal  has 
been  taken,  the  party  taking  the  appeal 
may  file  a  written  withdrawal  thereof 
with  the  office  at  which  the  notice  of 
appeal  was  filed.  If  the  record  in  the 
case  has  not  been  forwarded  to  the 
Board  on  appeal  in  accordance  with 
§  3.5,  the  decision  made  in  the  case 
shall  be  final  to  the  same  extent  as  if  no 
appeal  had  been  taken.  If  the  record  has 
been  forwarded  on  appeal,  the 
withdrawal  of  the  appeal  shall  be 
forwarded  to  the  Board  and,  if  no 
decision  in  the  case  has  been  made  on 
the  appeal,  the  record  shall  be  returned 
and  the  initial  decision  shall  be  final  to 
the  same  extent  as  if  no  appeal  had  been 
taken.  If  a  decision  on  the  appeal  has 
been  made  by  the  Board  in  the  case, 
further  action  shall  be  taken  in 
accordance  therewith.  Departure  from 
the  United  States  of  a  person  who  is  the 
subject  of  deportation  proceedings 
subsequent  to  the  taking  of  an  appeal, 
but  prior  to  a  decision  thereon,  shall 
constitute  a  withdrawal  of  the  appeal, 
and  the  initial  decision  in  the  case  shall 
be  final  to  the  same  extent  as  though  no 
appeal  had  been  taken. 

8.  Section  3.5  is  revised  to  read  as 
follows: 

f  3.5    Forwarding  of  record  on  appeal. 

(a)  Appeal  from  decision  of  an 
Immigration  Judge.  If  an  app>eal  is  taken 
from  a  decision  of  an  Immigration 
Judge,  the  record  of  proceeding  shall  be 
forwarded  to  the  Board  upon  the  request 
or  the  order  of  the  Board. 

(b)  Appeal  from  decision  of  a  Service 
officer.  If  an  appeal  is  taken  from  a 
decision  of  a  Service  officer,  the  record 
of  proceeding  shall  be  forwarded  to  the 
3oard  by  the  Service  officer  promptly 
upon  receipt  of  the  briefs  of  the  parties, 
or  upon  expiration  of  the  time  allowed 
for  the  submission  of  such  briefs.  A 
Service  officer  need  not  forward  such  an 
appeal  to  the  Board,  but  may  reopen  and 
reconsider  any  decision  made  by  the 
officer  if  the  new  decision  will  grant  the 
benefit  that  has  been  requested  in  the 
appeal.  The  new  decision  must  be 
served  on  the  appealing  party  within  45 
days  of  receipt  of  any  briefs  or  upon 
expiration  of  the  time  allowed  for  the 
submission  of  any  briefs.  If  the  new 
decision  is  not  served  within  these  time 
limits  or  the  appealing  party  does  not 
agree  that  the  new  decision  disposes  of 
the  matter,  the  record  of  proceeding 
shall  be  immediately  forwarded  to  the 
Board. 

9.  Section  3.6  is  revised  to  read  as 
follows: 


§3.6    Stay  of  exaeutlon  of  dacMon. 

(a)  Except  as  provided  under 

§  242.2(d)  of  this  chapter  and  paragraph 
(b)  of  this  section,  the  decision  in  any 
proceeding  under  this  chapter  from 
which  an  appeal  to  the  Board  may  be 
taken  shall  not  be  executed  diuing  the 
time  allowed  for  the  filing  of  an  appeal 
unless  a  waiver  of  the  ri^t  to  appeal  is 
filed,  nor  shall  such  decision  be 
executed  while  an  appeal  is  pending  or 
while  a  case  is  before  the  Board  by  way 
of  certification. 

(b)  The  provisions  of  par^raph  (a)  of 
this  section  shall  not  apply  to  an  order 
of  an  Immigration  Judge  under  §  3.23  or 
§  242.22  of  this  chapter  denying  a 
motion  to  reo{>en  or  reconsider  or  to 
stay  deportation,  except  where  such . 
order  expressly  grants  a  stay  or  where 
the  motion  was  filed  pursuant  to  the 
provisions  of  §  3.23(b)(4)(ii).  The  Board 
may,  in  its  discretion,  stay  deportation 
while  an  appeal  is  pending  from  any 
such  order  if  no  stay  has  been  granted 
by  the  Immigration  Judge  or  a  Service 
officer. 

10.  Section  3.7  is  revised  to  read  as 
follows: 

S3.7    Notioe  of  CertHlcatlon. 

Whenever,  in  accordance  with  the 
provisions  of  §  3.1(c),  a  case  is  certified 
to  the  Board,  the  alien  or  other  party 
affected  shall  be  given  notice  of 
certification.  An  Immigration  Judge  or 
Service  officer  may  certify  a  case  only 
after  an  initial  decision  has  been  made 
and  before  an  appeal  has  been  taken.  If 
it  is  known  at  the  time  the  initial 
decision  is  rendered  that  the  case  will 
be  certified,  the  notice  of  certification 
shall  be  included  in  such  decision  and 
no  further  notice  of  certification  shall  be 
required.  If  it  is  not  known  until  after 
the  initial  decision  is  rendered  that  the 
case  will  be  certified,  the  office  of  the 
Service  or  the  Inunigration  Court  having 
administrative  control  over  the  record  of 
proceeding  shall  cause  a  Notice  of 
Certification  to  be  served  upon  the 
parties.  In  either  case,  the  notice  shall 
inform  the  piarties  that  the  case  is 
required  to  be  certified  to  the  Board  and 
that  they  have  the  right  to  make 
representations  before  the  Board, 
including  the  making  of  a  request  for 
oral  argument  and  the  submission  of  a 
brief.  If  either  party  desires  to  submit  a 
brief,  it  shall  be  submitted  to  the  office 
of  the  Service  or  the  Immigration  Coiul 
having  administrative  control  over  the 
record  of  proceeding  for  transmittal  to 
the  Board  within  the  time  prescribed  in 
§  3.3(c).  The  case  shall  be  certified  and 
forwarded  to  the  Board  by  the  office  of 
the  Service  or  Immigration  Court  having 
administrative  jurisdiction  over  the  case 
upon  receipt  of  the  brief,  or  upon  the 


expiration  of  the  time  within  which  the 
brief  may  be  submitted,  or  upon  receipt 
of  a  written  waiver  of  the  rig^t  to  submit 
a  brief.  The  Board  in  its  discretion  may 
elect  to  accept  for  review  or  not  accept 
for  review  any  such  certified  case.  If  the 
Board  declines  to  accept  a  certified  case 
for  review,  the  underlying  decision  shall 
become  final  on  the  date  the  Board 
declined  to  accept  the  case. 

11.  Section  3.8  is  revised  to  read  as 
follows: 


f3J    F« 

(a)  Appeal  from  decision  of  an 
Immigration  Judge  or  motion  within  the 
jurisdiction  of  the  Board.  Except  as 
provided  in  paragraph  (c)  of  this  section 
or  when  filed  by  an  officer  of  the 
Service,  a  Notice  of  Appeal  to  the  Board 
of  Immigration  Appeals  of  Decision  of 
Immigration  Judge  (Form  EOIR-26)  filed 
pursuant  to  §  3.3(a),  or  a  motion  related 
to  Immigration  Judge  proceedings  that  is 
within  the  jurisdiction  of  the  Board  and 
is  filed  directly  with  the  Board  pursuant 
to  §  3.2(g),  shall  be  accompanied  by  the 
fee  specified  in  applicable  provisions  of 
§  103.7(b)(1)  of  this  chapter.  Fees  shall 
be  paid  by  check  or  money  order 
payable  to  the  "United  States 
Department  of  Justice."  Remittances 
must  be  drawn  on  a  bank  or  other 
institution  located  in  the  United  States 
and  be  payable  in  United  States 
ciurency.  A  remittance  shall  not  satisfy 
the  fee  requirements  of  this  section  if 
the  remittance  is  found  uncollectible. 

(b)  Appeal  from  decision  of  a  Service 
officer  or  motion  within  the  jurisdiction 
of  the  Board.  Except  as  provided  in 
paragraph  (c)  of  this  section,  a  Notice  of 
Appeal  to  the  Board  of  Immigration 
Appeals  of  Decision  of  District  Director 
(Form  EOIR-29),  or  a  motion  related  to 
such  a  case  filed  under  this  part  by  any 
person  other  than  an  officer  of  the 
Service,  filed  directly  with  the  Service 
shall  be  accompanied  by  the  appropriate 
fee  specified,  and  remitted  in 
accordance  with  the  provisions  of 

§  103.7  of  this  chapter. 

(c)  Waiver  of  fees.  The  Board  may,  in 
its  discretion,  authorize  the  prosecution 
of  any  appeal  or  any  motion  over  which 
the  Boanl  has  jurisdiction  without 
payment  of  the  required  fee.  In  any  case 
in  which  an  alien  or  other  f>arty  affected 
is  unable  to  pay  the  fee  fixed  for  an 
appeal  or  motion,  he  or  she  shall  file 
with  the  Notice  of  App>eal  (Form  EOIR- 
26  or  Form  EOIR-29)  or  motion,  an 
Appeal  Fee  Waiver  Request,  (Form 
EOIR-26A).  If  the  request  does  not 
establish  the  inabiUty  to  pay  the 
required  fee,  the  appeal  or  motion  will 
not  be  deemed  properly  filed. 

12.  Section  3.23  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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§3.23    Motions. 

•        •        •        •        • 

(b)  Reopening/Reconsideration.  (1) 
The  Immigration  Judge  may  upon  his  or 
her  own  motion,  or  upon  motion  of  the 
trial  attorney  or  the  alien,  reopen  or 
reconsider  any  case  in  which  he  or  she 
has  made  a  decision,  unless  jurisdiction 
in  the  case  is  vested  in  the  Board  of 
Immigration  Appeals  under  part  3  of 
this  chapter.  If  the  Immigration  Judge  is 
unavailable  or  unable  to  adjudicate  the 
motion  to  reopen,  the  Chief  Immigration 
Judge  or  his  delegate  shall  reassign  such 
motion  to  another  Immigration  Judge. 
Motions  to  reopen  or  reconsider  a 
decision  of  the  Immigration  Judge  must 
filed  with  the  Immigration  Court  having 
administrative  control  over  the  record  of 
proceeding.  Such  motions  shall  comply 
with  applicable  provisions  of  8  CFR 
208.4.  208.19.  and  242.22.  The 
Immigration  Judge  may  set  and  extend 
time  limits  for  replies  to  motions  to 
reopen  or  reconsider.  A  motion  shall  be 
deemed  unoppmsed  unless  timely 
response  is  made.  A  motion  to 
reconsider  shall  state  the  reasons  for  the 
motion  and  shall  be  supported  by 
pertinent  authority.  Any  motion  to 
reopen  for  the  purpose  of  acting  on  an 
application  for  relief  must  be 
accompanied  by  the  appropriate 
application  for  relief  and  all  supporting 
documents. 

(2)  Upon  request  by  an  alien  in 
conjunction  with  a  motion  to  reopen  or 
a  motion  to  reconsider,  the  Immigration 
Judge  may  stay  the  execution  of  a  final 
order  of  deportation  or  exclusion.  The 
filing  of  a  motion  to  reopen  pursuant  to 
the  provisions  of  paragraph  (b)(4)(iii)  of 
this  section  shall  stay  the  deportation  of 
the  alien  pending  decision  on  the 
motion  and  the  adjudication  of  any 
properly  filed  administrative  appeal. 

(3)  A  motion  to  reconsider  must  be 
filed  on  or  before  July  31. 1996.  on 
which  the  decision  for  which 
reconsideration  is  being  sought  was 
rendered,  or  whichever  is  later.  A  party 
may  file  only  one  motion  to  reconsider 
any  given  decision  and  may  not  seek 
reconsideration  of  a  decision  denying  a 
previous  motion  to  reconsider. 

(4)  A  motion  to  reopen  will  not  be 
granted  unless  the  Immigration  Judge  is 
satisfied  that  evidence  sought  to  be 
offered  is  material  and  was  not  available 
and  could  not  have  been  discovered  or 
presented  at  the  hearing.  A  motion  to 
reopen  will  not  be  granted  for  the 
purpose  of  providing  the  alien  an 
opportunity  to  apply  for  any  form  of 
discretionary  relief  if  the  alien's  rights 
to  make  such  application  were  fully 
explained  to  him  or  her  by  the 
Immigration  Judge  and  he  or  she  was 
afforded  an  opportunity  to  apply  at  the 


hearing,  unless  the  relief  is  sought  on 
the  basis  of  circumstances  that  have 
arisen  subsequent  to  the  hearing. 
Subject  to  the  other  requirements  and 
restrictions  of  this  section,  and 
notwithstanding  the  provisions  in  l.l(p) 
of  this  chapter,  a  motion  to  reopen 
proceedings  for  consideration  or  further 
consideration  of  an  application  for  relief 
under  section  212(c)  of  the  Act  (8  U.S.C. 
1182(c))  may  be  granted  if  the  alien 
demonstrates  that  he  or  she  was 
statutorily  eligible  for  such  relief  prior 
to  the  entry  of  the  administratively  final 
order  of  deportation. 

(i)  Except  as  provided  in  paragraph 
(b)(4)(ii)  of  this  section,  a  party  may  file 
only  one  motion  to  reopen  proceedings 
(whether  before  the  Board  or  the 
Immigration  Judge)  and  that  motion 
must  be  filed  not  later  than  90  after  the 
date  on  which  the  final  administrative 
decision  was  rendered  in  the  proceeding 
sought  to  be  reopened,  or  on  or  before 
September  30, 1996,  whichever  is  later. 

(ii)  The  time  and  numerical 
limitations  set  forth  in  paragraph 
(b)(4)(i)  of  this  section  shall  not  apply  to 
a  motion  to  reopen  filed  pursuant  to  the 
provisions  of  paragraph  rb)(4)(iii)  of  this 
section,  or  to  a  motion  to  reopen 
proceedings  to  apply  or  reapply  for 
asylum  or  for  withholding  of 
deportation  based  on  changed 
circumstances,  which  arise  subsequent 
to  the  conclusion  of  proceedings,  in  the 
country  of  nationality  or  in  the  country 
to  which  deportation  has  been  ordered, 
or  to  a  motion  to  reopen  agreed  upon  by 
all  parties  and  jointly  filed. 

(iii)  A  motion  to  reopen  deportation 
proceedings  to  rescind  an  order  of 
deportation  entered  in  absentia  must  be 
filed: 

(A)  Within  180  days  after  the  date  of 
the  order  of  deportation.  The  motion 
must  demonstrate  that  the  failure  to 
appear  was  because  of  exceptional 
circumstances  beyond  the  control  of  the 
alien  (e.g.,  serious  illness  of  the  alien  or 
death  of  an  immediate  relative  of  the 
alien,  but  not  including  less  compelling 
circumstances);  or 

(B)  At  any  time  if  the  alien 
demonstrates  that  the  alien  did  not 
receive  notice  in  accordance  with 
subsection  242B(a)(2)  of  the  Act  (8 
U.S.C.  1252b(a)(2))  and  notice  was 
required  pursuant  to  such  subsection:  or 
the  alien  demonstrates  that  the  alien 
was  in  federal  or  state  custody  and  did 
not  appear  through  no  fault  of  the  alien. 

(iv)  A  motion  to  reopen  exclusion 
hearings  on  the  basis  that  the 
Immigration  Judge  improperly  entered 
an  order  of  exclusion  in  absentia  must 
be  supported  by  evidence  that  the  alien 
had  reasonable  cause  for  his  failure  to 
appear. 


13.  Section  3.24  is  revised  to  read  as 
follows: 

13.24    FMsportiinlng  to  matters  within 
the  lurfsdictkw  of  ttia  Immigration  JiMlgs. 

Unless  waived  by  the  Immigrati(Hi 
Judge,  any  fee  pertaining  to  a  matter 
within  the  jurisdiction  of  the 
Immigration  Judge  shall  be  remitted  in 
accordance  with  the  provisions  of 
§  103.7  of  this  chapter.  Any  such  fee 
may  be  waived  by  the  Immigration 
Judge  upon  a  showing  that  the 
respondent/applicant  is  incapable  of 
paying  the  fees  because  of  indigency.  A 
properly  executed  affidavit  or  unsworn 
declaration  made  pursuant  to  28  U.S.C. 
1746  by  the  respondent/applicant  must 
accompany  the  request  for  waiver  of 
fees  and  shall  substantiate  the  indigency 
of  the  respondent/application. 

14.  Section  3.31  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  3.31    Filing  documents  and  applications. 

•  •        •        •        * 

(b)  All  documents  or  applications 
requiring  the  payment  of  a  fee  must  be 
accompanied  by  a  fee  receipt  from  the 
Service  or  by  an  application  for  a  waiver 
of  fees  pursuant  to  §  3.24.  Except  as 
provided  in  §  3.8(a)(c),  any  fee  relating 
to  Immigration  Judge  proceedings  shall 
be  paid  to,  and  accepted  by,  any  Service 
office  authorized  to  accept  fees  for  other 
purposes  pursuant  to  §  103.7(a)  of  this 
chapter. 

•  •        *        •        • 

15.  Section  3.38  is  amended  by 
revising  paragraph  (b);  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (0 
and  (g),  respectively;  and  adding  new 
paragraphs  (c),(d)  and  (e)  to  read  as 
follows: 

$3.38    Appaais. 

•  •       •       •       • 

(b)  The  Notice  of  Api>eal  to  the  Board 
of  Immigration  Appeals  of  Decision  of 
Immigration  Judge  (Form  EOIR-26) 
shall  be  filed  directly  with  the  Board  of 
Immigration  Appeals  within  30  calendar 
days  after  the  stating  of  an  Immigration 
Judge's  oral  decision  or  the  mailing  of 
an  Immigration  Judge's  written  decision. 
If  the  final  date  for  filing  falls  on  a 
Saturday,  Simday,  or  legal  holiday,  this 
appeal  time  shall  be  extended  to  the 
next  business  day.  A  Notice  of  Appeal 
(Form  EOIR-26)  may  not  be  filed  by  any 
party  who  has  waived  appeal. 

(c)  The  date  of  filing  of  the  Notice  of 
Appeal  (Form  EOIR-26)  shall  be  the 
date  the  Notice  is  received  by  the  Board. 

(d)  A  Notice  of  Appeal  (Form  EOIR- 
26)  must  be  accompanied  by  the 
appropriate  fee  or  by  an  Appeal  Fee 
Waiver  Request  (Form  EOIR-26A).  If  the 
fee  is  not  paid  or  the  Appeal  Fee  Waiver 
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Request  (Form  EOIR-26A)  is  not  filed 
within  the  specified  time  period 
indicated  in  paragraph(b)  of  this  section, 
the  appeal  will  not  be  deemed  properly 
filed  and  the  decision  of  the 
Immigration  Judge  shall  be  final  to  the 
same  extent  as  though  no  appeal  had 
been  taken. 

(e)  Within  five  working  days  of  any 
change  of  address,  an  alien  must 
provide  written  notice  of  the  change  of 
address  on  Form  EOIR-33  to  the  Board. 
Where  a  party  is  represented,  the 
representative  should  also  provide  to 
the  Board  written  notice  of  any  change 
in  the  representative's  business  mailing 
address. 


PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILfTY 
OF  SERVICE  RECORDS 

16.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552(a);  8  U.S.C. 
1101. 1103, 1201. 1252  note.  1252b.  1304. 
1356;  31  U.S.C.  9701;  E.O.  12356.  47  PR 
14874.  15557.  3  CFR.  1982  Comp.,  p.  166;  8 
CFR  part  2. 

SI 03.5    [Amended] 

17.  In  §  103.5.  paragraph  (a)(l)(i)  is 
amended  by  revising  the  phrase  "parts 
210,  242,  or  245a"  in  the  first  sentence 
to  read  "parts  3,  210.  242  and  245a,". 

18.  In  §  103.7.  paragraph  (a)  is  revised 
to  read  as  follows: 

S  103.7    Fees. 

(a)  Remittances.  Fees  prescribed 
within  the  framework  of  31  U.S.C.  483a 
shall  be  submitted  with  any  formal 
application  or  petition  prescribed  in  this 
chapter  and  shall  be  in  the  amount 
prescribed  by  law  or  regulation.  Except 
for  fees  remitted  directly  to  the  Board 
pursuant  to  the  provisions  of  §  3.8(a)  of 
this  chapter,  any  fee  relating  to  any 
Executive  Office  for  Immigration 
Review  proceeding  shall  be  paid  to,  and 
accepted  by,  any  Service  office 
authorized  to  accept  fees.  Payment  of 
any  fee  under  this  section  does  not 
constitute  filing  of  the  document  with 
the  Board  or  with  the  Immigration 
Court.  The  Service  shall  return  to  the 
payer,  at  the  time  of  payment,  a  receipt 
for  any  fee  paid.  The  Service  shall  also 
return  to  the  payer  any  documents, 
submitted  with  the  fee,  relating  to  any 
Immigration  Judge  proceeding.  A  charge 
of  $5  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn.  fj\  issued 
receipt  for  any  such  remittance  shall  not 
be  binding  if  the  remittance  is  foimd 
uncollectible.  Remittances  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  be 


payable  in  United  States  currency.  Fees 
in  the  form  of  postage  stamps  shall  not 
be  accepted.  Remittances  to  the  Service 
shall  be  made  payable  to  the 
"Immigration  and  Naturalization 
Service,"  except  that  in  case  of 
applicants  residing  in  the  Virgin  Islands 
of  the  United  States,  the  remittances 
shall  be  made  payable  to  the 
"Commissioner  of  Finance  of  the  Virgin 
Islands"  and,  in  the  case  of  applicants 
residing  in  Guam,  the  remittances  shall 
be  made  payable  to  the  "Treasurer, 
Guam."  If  application  to  the  Service  is 
submitted  from  outside  the  United 
States,  remittance  may  be  made  by  bank 
international  money  order  or  foreign 
draft  drawn  on  a  financial  institution  in 
the  United  States  and  payable  to  the 
Immigration  and  Naturalization  Service 
in  United  States  currency.  Remittances 
to  the  Board  shall  be  made  payable  to 
the  "United  States  Department  of 
Justice." 


PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
DEPORTATION 

19.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1158.  1226. 1252. 
1252  note.  1252b,  1253. 1282  and  1283;  31 
U.S.C  9701;  and  8  CFR  part  2. 

20.  In  §  208.19,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  208.19.  Motion  to  reopen  or  reconsider. 

(a)  A  proceeding  in  which  asylum  or 
withholding  of  deportation  was  denied 
may  be  reopened  or  a  decision  from 
such  a  proceeding  reconsidered  for 
proper  cause  upon  motion  pursuant  to 
the  requirements  of  8  CFR  3.2,  3.23, 
103.5.  and  242.22  where  applicable. 


PART  236-EXCLUSION  OF  AUENS 

21.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182. 1224. 1225. 
1226. 1362. 

22.  Section  236.7  is  revised  to  read  as 
follows: 

§236.7    Appssie 

Except  as  limited  by  section  236  of 
the  Act,  an  appeal  from  a  decision  of  an 
Immigration  Judge  imder  this  part  may 
be  taken  by  either  party  pursuant  to 
§  3.38  of  this  chapter. 


PART  242-PROCEEDMQS  TO 
DETERMME  DEPORTABIUTY  OF 
AUENS  IN  THE  UNTTED  STATES: 
APPREHENSION,  CUSTODY, 
HEARINQ,  AND  APPEAL 

23.  The  authority  citation  for  part  242 
is  revised  to  read  as  follo%vs: 

AudMrity:  8  U.S.C  1103. 1182.  lIMa. 
1251. 1252. 1252  note,  1252«.  1252b,  12S4, 
1362;  8  CFR  part  2. 

§242.19    (AmemlMq 

24.  In  §  242.19,  the  form  number  "I- 
290A"  is  removed  each  time  it  appears 
and,  in  its  place,  the  form  number 
"EOIR-26"  is  added  in  paragraphs  (6) 
and  (c). 

25.  In  §  242.21,  paragraph  (a)  is 
revised  to  read  as  follows: 

§242^1    Appeals. 

(a)  Pursuant  to  part  3  of  this  chapter, 
an  appeal  shall  lie  from  a  decision  of  an 
Immigration  Judge  to  the  Board,  except 
that  no  appeel  shall  lie  from  an  order  of 
deportation  entered  in  absentia.  The 
procedures  regarding  the  filing  of  a 
Notice  of  Appeal  (Form  EOIR-26).  fees, 
and  briefs  are  set  forth  in  §§3.3.  3.31. 
and  3.38  of  this  chapter.  An  appeal  shall 
be  filed  within  30  calendar  days  after 
the  mailing  of  a  written  decision,  the 
stating  of  an  oral  decision,  or  the  service 
of  a  summary  decision.  The  filing  date 
is  defined  as  the  date  of  receipt  of  the 
Notice  of  Appeal  by  the  Board  of 
Immigration  Appeals.  The  reasons  for 
the  appeal  shall  be  stated  in  the  Notice 
of  Appeal  (Form  EOIR-26)  in 
accordance  with  the  provisions  of 
§  3.3(b)  of  this  chapter.  Failure  to  do  so 
may  constitute  a  ground  for  dismissal  of 
the  appeal  by  the  Board  pursuant  to 
§  3.1{d)(l-a)'of  this  chapter. 
•        •        *        *        « 

26.  Section  242.22  is  amended  by 
revising  the  first  sentence  and  by  adding 
a  sentence  at  the  end  of  the  section,  to 
read  as  follows: 

§  242.22    Reopening  or  recowsidefaon. 
Motions  to  reopen  or  reconsider  are 
subject  to  the  requirements  and 
limitations  set  forth  in  §  3.23  of  this 
chapter.*  *  *    The  filing  of  a  motion 
to  reopen  pursuant  to  the  provisions  of 
§  3.23(b)(4)(ii)  of  this  chapter  shall  stay 
the  deportation  of  the  alien  pending  the 
disposition  of  the  motion  and  the 
adjudication  of  any  properly  filed 
administrative  appeal. 

PART  24e-RESCISSiON  OF 
ADJUSTMENT  OF  STATUS 

27.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103.  1254.  1255.  1256. 
1259. 
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28.  Section  246.7  is  revised  to  read  as 
follows: 


1240.7 

Pursuant  to  part  3  of  this  chapter,  an 
appeal  shall  lie  ftom  a  decision  of  an 
Immigration  Judge  under  this  part  to  the 
Board  of  Immigration  Appeals  except 
that  no  appeal  shall  lie  nt)m  an  order  of 
deportation  entered  in  absentia.  An 
app>eal  shall  be  taken  within  30  days 
after  the  mailing  of  a  written  decision  or 
the  stating  of  an  oral  decision.  The 
reasons  for  the  app>eal  shall  be 
specifically  identiBed  in  the  Notice  of 
Appeal  (Form  EOIR  26);  failure  to  do  so 
may  constitute  a  ground  for  dismissal  of 
the  appeal  by  the  Board. 

Dated:  April  16. 1996. 
Janet  Reno, 
Attorney  General. 

[FR  Doc.  96-10157  Filed  4-26-96;  8:45  ami 
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UMI 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1653 

Domestic  Relations  Orders  Affecting 
Thrift  Savings  Plan  Accounts 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
action:  Final  rule. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  amending  the  Board's 
regulations  governing  payments  from 
the  Thrift  Savings  Plan  (TSP)  pursuant 
to  retirement  benefits  court  orders  and 
in  response  to  legal  process  for  the 
enforcement  of  a  participant's  legal 
obligations  to  provide  child  support  or 
make  alimony  payments.  This  final  rule 
amends  Board  regulations  to  provide  for 
elimination  of  the  mandatory  30-day  tax 
notification  period. 
EFFECTIVE  DATE:  These  final  rules  are 
effective  April  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Gray,  Assistant  General 
Counsel  for  Administration.  (202)  942- 
1662.  FAX  (202)  942-1676. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Flan 
(TSP)  pursuant  to  the  Federal 
Employees'  Retirement  System  Act  of 
1986,  Pub.  L.  99-335,  100  Stat.  514 
(codified  primarily  at  5  U.S.C.  8401- 
8479  (1994)). 

Under  5  U.S.C.  8467(a)  and  8435(c),  a 
court  decree  of  divorce,  annulment,  or 
legal  separation,  or  a  court  order  or 
court-approved  property  settlement 
agreement  incident  to  such  a  court 
decree  can  award  benefits  from  a  TSP 
participant's  account  to  someone  other 
than  the  participant,  such  as  the 
participant's  spouse  or  former  spouse. 
The  Board  refers  to  these  court  orders  as 
retirement  benefits  court  orders,  and 
final  regulations  governing  them  were 
published  by  the  Board  at  60  FR  13604 
(1995)  (to  be  codified  at  5  CFR  part 
1653,  subpart  A). 

Under  8437(e)(3),  sums  in  the  TSP 
also  are  subject  to  legal  process  for  the 
enforcement  of  a  participant's  or 
beneficiary's  past-due  legal  obligations 
to  provide  child  support  or  malce 
alimony  payments.  The  final  regulations 
governing  such  legal  process  were 
published  at  60  FR  66061  (1995)  (to  be 
codified  at  5  CFR  part  1653,  subpart  B). 
This  final  rule  amends  both  the  final 
rule  governing  retirement  benefits  court 
orders  and  the  final  rule  governing  legal 
process. 


Existing  regulations  at  section  1653.5, 
Procedures  for  payment  pursuant  to 
retirement  benefits  court  orders,  and 
section  1653.25,  Payment  pursuant  to 
qualifying  legal  process,  provide  that 
payment  will  be  made  no  sooner  than 
30  days  after  the  Board's  decision  has 
been  issued  and  the  appropriate  tax 
withholding  notification  has  been 
provided.  This  minimum  waiting  period 
is  provided  because  under  Internal 
Revenue  Code  provisions  the  payee  will 
often  have  the  right  to  elect  to  transfer 
the  payment  to  an  Individual 
Retirement  Account  (IRA)  or  other 
eligible  retirement  plan,  or  to  make  a  tax 
withholding  election.  The  existing 
regulations  do  not  permit  the  taxpayer 
to  shorten  this  period.  This  rule  change 
allows  the  taxpayer  to  waive  this  p>eriod 
and  receive  a  'TSP  payment  sooner. 
Accordingly,  following  the  Board's 
decision,  the  payee  will  be  provided 
Form  TSP-13-S,  Notice  of  Pending 
Court-Order  Thrift  Savings  Plan 
Payment  and  Tax  Withholding 
Information.  The  taxpayer  may  waive 
the  notice  period  by  submitting  the 
waiver  statement  on  that  form  or  by 
submitting  a  letter  containing  an 
explicit  waiver  statement. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  internal  Board 
procedures  for  payments  pursuant  to 
court  orders  and  in  response  to  legal 
process  and  provide  an  opportunity  to 
waive  the  tax  notification  period,  and 
thus,  shorten  the  period  for  receipt  of 
these  payments. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Under  5  U.S.C.  553(b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  The  purpose  of  these  changes  is  to 
provide  an  opportunity  to  shorten  the 
time  for  payments  pursuant  to  domestic 
relations  court  orders.  The  Board 
believes  this  opportunity  should  be 
made  available  without  delay. 


Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pub.  L.  No.  104-4, 
section  201, 109  Stat.  48,  64,  the  effect 
of  this  regulation  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  or 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat. 
48, 64-65,  is  not  required. 

List  of  Subjects  in  5  CFR  Part  1653 

Employee  benefit  plans.  Government 
employees.  Retirement,  Pensions. 

Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle, 
Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  part  1653  is  to  be 
amended  as  set  forth  below: 

PART  1653— DOMESTIC  RELATIONS 
ORDERS  AFFECTINQ  THRIFT 
SAVINGS  PLAN  ACCOUNTS 

1.  The  authority  citation  for  part  1653 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8435,  8436(b), 
8437(e)(3),  8467,  8474(b)(5)  and  8474(c)(1). 

2.  Section  1653.5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1653.5    Procedures  for  payment  pursuant 
to  retirament  benefits  court  orders. 

(a)  If  a  qualifying  court  order  creates 
an  entitlement  to  a  portion  of  a  TSP 
account  under  this  part,  payment  will 
be  made  after  the  Board's  decision  has 
been  issued  and  the  30-day  tax 
withholding  notification  period  has 
ended.  The  taxpayer  may  receive  the 
payment  sooner  by  waiving  the  tax 
notification  period. 

3.  Section  1653.25  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S 1 663.25    Payment  pursuant  to  qualifying 
legal  process. 

(a)  Payment  will  be  made  pursuant  to 
qualifying  legal  process  after  the  Board's 
decision  has  been  issued  and  the  30-day 
tax  withholding  notification  period  has 
ended.  The  taxpayer  may  receive  the 
payment  sooner  by  waiving  the  tax 
notification  period. 
***** 

jFR  Doc.  96-10366  Filed  4-26-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[Federal  Acquisition  Circular  90-38] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA); 


and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Summary  presentation  of  rules. 

SUMMARY:  This  dociunent  serves  to 
introduce  the  rules  which  follow  and 
which  comprise  Federal  Acquisition 
Circular  (FAC)  90-38.  The  Federal 
Acquisition  Regulatory  Council  has 
agreed  to  issue  FAC  90-38  to  amend  the 
Federal  Acquisition  Regulation  (FAR). 
DATES:  For  effective  dates,  see 
individual  documents  following  this 
one. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

individual  whose  name  appears  in 
relation  to  each  FAR  case  or  subject 


area.  For  general  information,  contact 
the  FAR  Secretariat,  Room  4037,  OS 
Building.  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-38  and 
FAR  case  number(s). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-38  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 


Item 


Subject 


FAR  case 


Contact  point 


Modification  of  Existing  Contracts  

Application  of  Cost  Accounting  Standards  Board  Regulations  to  Educational  Institu- 
tions. 
Assignment  of  Claims — Presidential  Delegation 


IV 


Interest  Clause  Revisiorra 


94-723 
96-002 

94-767 

92-045 


Al  Winston,  (703)  602-2119. 
Jeremy  Olson,  (202)  501- 

3221. 
John  Galbraith,  (703)  697- 

6710. 
Jeremy  Olson,  (202)  501- 

3221. 


Case  Summaries 

For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Item  I — Modification  of  Existing 
Contracts  (FAR  Case  94-723) 

This  interim  rule  amends  FAR  43.102 
to  implement  section  10002  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994,  Public  Law  103-355  (FASA). 
Section  10002  states  that  final 
regulations  implementing  FASA  may 
provide  for  modification  of  existing 
contracts  without  consideration,  upon 
request  of  the  contractor,  to  incorporate 
changes  authorized  by  FASA.  Section 
10002  also  states  that  nothing  in  FASA 
requires  the  renegotiation  or 
modification  of  existing  contracts  to 
incorporate  changes  authorized  by 
FASA.  The  interim  rule  adopts  the 
policy  of  encouraging,  but  not  requiring, 
appropriate  modifications  without 
consideration,  upon  the  request  of  the 
contractor.  If  the  contracting  officer 
determines  that  modification  of  an 
existing  contract  is  appropriate  to 
incorporate  changes  authorized  by 
FASA,  the  modification  should  insert 
the  current  version  of  the  applicable 
FAR  clauses. 


Item  II — Application  of  Cost  Accounting 
Standards  Board  Regulations  to 
Educational  Institutions  (FAR  Case  95- 
002) 

This  final  rule  amends  FAR  Parts  1, 
30,  42,  and  52  to  implement  changes 
made  to  the  Cost  Accounting  Standards. 
The  Office  of  Federal  Procurement 
Policy,  Cost  Accoiuiting  Standards 
Board  (CASB),  has  amended  the 
regulatory  provisions  contained  in 
Chapter  99  of  Title  48  of  the  Code  of 
Federal  Regulations  (FAR  Appendix  B). 
The  amendments  apply  to  educational 
institutions  receiving  a  negotiated 
Federal  contract  or  subcontract  award  in 
excess  of  $500,000  (excluding  contracts 
awarded  for  the  operation  of  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs)  which  are  already 
subject  to  CASB  regulations)  and  require 
that  such  educational  institutions 
comply  with  certain  specified  CASB 
rules,  regulations,  and  Cost  Accounting 
Standards.  The  amendments  to  the 
CASB  regulations  became  effective  on 
January  9.  W95.  (The  entire  FAR 
Appendix  B  will  be  issued  in  the  loose- 
leaf  pages  of  FAC  90-38.) 

Item  III — Assignment  of  Claims- 
Presidential  Delegation  (FAR  Case  94- 
767) 

This  final  rule  amends  FAR  Subpart 
32.8  to  reflect  the  Presidential 


delegation  of  authority  to  make 
determinations  of  need  for  contractual 
no-setoff  commitments,  and  to  provide 
guidance  for  determinations  of  need 
made  in  accordance  with  the 
Presidential  delegation  dated  October  3, 
1995. 

Item  IV — Interest  Clause  Revisions  (FAR 
Case  92-045) 

This  final  rule  amends  FAR  Subpart 
32.6  and  the  clause  at  52.232-17  to 
clarify  that  certain  cost  accounting 
standards  clauses  provide  for  the  use  of 
differing  interest  rates  under  differing 
circumstances. 

Dated:  April  18.  1996. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Number  90-38 

Federal  Acquisition  Circular  (FAC) 
90-38  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

FAR  Cases  94-723  and  95-002  are 
effective  April  29, 1996;  aijd  FAR  Cases 
94-767  and  92-045  are  effective  June 
28,  1996. 
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Dated:  April  17, 1996. 
Eleanor  R.  Spector, 
Director.  Defense  Procurement. 

Dated:  April  16, 1996. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy.  GSA. 

Dated:  April  18, 1996. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement, 
National  Aeronautics  and  Space 
Administration. 

[PR  Doc.  96-10427  Filed  4-26-96;  8:45  am) 
BIUMO  CODE  aa20-EP-P 


48  CFR  Part  43 

[FAC  90-38;  FAR  Case  94-723;  Item  I] 

RIN  9000^690 

Federal  Acquisition  Regulation; 
Modification  of  Existing  Contracts 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
StreamUning  Act  of  1994  (FASA) 
(Public  Law  103-355)  to  amend  the 
Federal  Acquisition  Regulation  (FAR).  It 
implements  Section  10002  of  FASA 
wtdch  authorizes  regulations  to  provide 
for  modification  of  existing  contracts 
without  requiring  consideration,  upoii 
request  of  the  contractor,  to  incorporate 
changes  authorized  by  FASA.  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
imder  Executive  Order  12866,  dated 
September  30, 1993.  It  is  not  a  major 
rule  imder  5  U.S.C.  804. 

DATES:  Effective  Date:  April  29, 1996. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before  June 
28, 1996  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4037,  Attn:  Ms.  Beverly  Fayson, 
Washington,  DC  20405. 

Please  cite  FAC  90-38,  FAR  case  94- 
723,  in  all  correspondence  related  to 
this  case. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Al  Winston  at  (703)  602-2119  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Bvulding, 


Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-38,  FAR  case  94- 
723. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  10002  of  FASA  states  that 
regulations  implementing  FASA  may 
provide  for  modification  of  existing 
contracts  without  consideration,  upon 
request  of  the  contractor,  to  incorporate 
changes  authorized  by  FASA.  Section 
10002  also  states  that  nothing  in  FASA 
requires  the  renegotiation  or 
modification  of  existing  contracts  to 
incorporate  changes  authorized  by 
FASA.  The  interim  rule  adopts  the 
poUcy  of  encouraging,  but  not  requiring, 
appropriate  modifications  without 
consideration,  upon  the  request  of  the 
contractor.  If  the  contracting  officer 
determines  that  modification  of  an 
existing  contract  is  appropriate  to 
incorporate  changes  authorized  by 
FASA,  the  modification  should  insert 
the  current  version  of  the  applicable 
FAR  clauses. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  within  the 
meaning  of  the  Regulatory  FlexibiUty 
Art,  5  U.S.C.  601  et  seq.,  because  it  will 
require  contrartors  seeking  to  amend 
existing  contracts  to  so  notify  the 
contracting  officer.  An  Initiai  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared.  A  copy  of  the  IRFA  may  be 
obtained  fi'om  the  FAR  Secretariat. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  afferted 
FAR  subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  dte  5  U.S.C.  601,  et  seq.  (FAC  90- 
38,  FAR  case  94-723),  in 
correspondence. 

C  Paperwork  Reduction  Act 

.  The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contrartors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,e<seg. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compeUing 


reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportimity  for 
public  comment.  This  action  is 
necessary  because  immediate 
implementation  as  an  interim  rule  will 
provide  significant  benefits  to  industry 
and  the  Government.  Section  10002  of 
FASA,  authorizes  ccmtracting  officers,  if 
requested  by  the  prime  contrartor  to 
modify  contracts  without  requiring 
consideration,  to  incorporate  changes 
authorized  by  FASA.  Tlje  regulatory 
implementation  of  FASA  has  been  a 
success  for  both  industry  and  the 
Government.  Implementation  of  FASA 
Section  10002  as  an  interim  rule  will 
enable  industry  and  the  Govenunrat  to 
gain  immediate  benefits,  including  the 
potential  reduction  of  procurement 
costs.  The  interim  rule  authorizes  the 
adoption  of  any  of  the  FASA  rules  that 
will  benefit  the  contracting  parties.  The 
interim  rule  should  involve  no 
substantial  risk  to  industry,  since 
contrartors  must  affirmatively  request 
adoption  of  the  FASA  riiles  to  an 
existing  contrart.  It  has  been  through 
the  process  of  the  consideration  and 
adoption  of  the  FAR  rules  to  implement 
FASA,  that  the  potential  benefits  from 
this  interim  rule  became  apparent. 
However,  pursuant  to  PubUc  Law  98- 
577  and  FAR  1.501,  pubbc  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  the  formulation  of 
the  final  rule. 

List  of  Subiects  in  4%  CFR  Part  43 

Government  procurement. 

Dated:  April  18,  1996. 

Edward  C  Loeb, 

Depu  ty  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlimng  Act 
of  1994. 

Therefore,  48  CFR  Part  43  is  amended 
as  set  forth  below: 

PART  43— CONTRACT 
MODIFICATIONS 

1.  The  authority  citation  for  48  CFR 
Part  43  continues  to  read  as  follows: 

Audiority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  43.102  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

43.102    Policy. 


(c)  The  Federal  Acquisition 
Streamlining  Art  of  1994,  Public  Law 
103-355  (FASA).  authorizes,  but  does 
not  require,  contracting  officers,  if 
requested  by  the  prime  contrartor,  to 


18916         Federal  Register  /  Vol.  61,  No.  83  /  Monday,  April  29,  1996  /  Rules  and  Regulations 


modify  contracts  without  requiring 
consideration  to  incorporate  clianges 
authorized  by  FASA  amendments  into 
existing  contracts.  Contracting  officers 
are  encouraged,  if  appropriate,  to 
modify  contracts  without  requiring 
consideration  to  incorporate  these  new 
policies.  The  contract  modification 
should  be  accomplished  by  inserting 
into  the  contract,  as  a  minimum,  the 
current  version  of  the  applicable  FAR 
clauses. 

[PR  Doc.  96-10428  Filed  4-26-96;  8:45  am] 
BH.IJNG  cooc  aazo-EP-p 


48  CFR  Parts  1, 30, 42,  and  52 
[FAC  90-38;  FAR  Cas*  95-002;  Nmn  iq 

RIN  9000-^071 

Federal  Acquisition  Reguiation; 
Application  of  Cost  Accounting 
Standards  Board  Regulations  to 
Educational  Institutions 

AGENCIES:  IDepartment  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTKM:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  [)efense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  changes  made  to  the  Cost 
Accounting  Standards  (CAS).  The  final 
rule  applies  to  educational  institutions 
receiving  a  negotiated  Federal  contract 
or  subcontract  award  in  excess  of 
$500,000  (excluding  contracts  awarded 
for  the  operation  of  Federally  Funded 
Research  and  Development  Centers 
(FFRDCs)  which  are  already  subject  to 
CAS  Board  regulations),  and  requires 
that  such  educational  institutions 
comply  with  certain  specified  CAS 
Board  rules,  regulations  and  standards. 
The  revisions  to  the  FAR  are  based  on 
the  CAS  Board's  amendments  to  48  CFR 
Chapter  99.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30,  1993.  It  is 
not  a  major  rule  under  5  U.S.C.  804. 

EFFECTIVE  DATE:  April  29.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  OS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-38.  FAR  case  95- 
002. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Office  of  Federal  Procurement 
Pohcy,  Cost  Accounting  Standards 
Board  (CASB),  has  amended  the 
regulatory  provisions  contained  at  48 
CFR  Chapter  99.  The  amendments  apply 
to  educational  institutions  receiving  a 
negotiated  Federal  contract  or 
subcontract  award  in  excess  of  $500,000 
(excluding  contracts  awarded  for  the 
operation  of  Federally  Funded  Research 
and  Development  Centers  (FFRDCs) 
which  are  already  subject  to  CASB 
regulations)  and  require  that  such 
educational  institutions  comply  with 
certain  specified  CASB  rules, 
regulations,  and  Cost  Accounting 
Standards  (CAS).  The  CAS  final  rule 
was  published  in  the  Federal  Register 
on  November  8, 1994,  at  59  FR  55746, 
and  became  effective  on  January  9, 
1995.  and  is  authorized  pursuant  to 
section  26  of  the  Office  of  Federal 
Procurement  Policy  Act.  The  Board  has 
taken  action  on  this  topic  in  order  to 
promote  uniformity  and  consistency  in 
educational  institutions'  cost  accovmting 
practices. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  public 
comment  is  not  required  because  the 
requirements  for  the  regulation  were 
published  by  the  CASB  and  codified  at 
48  CFR  Chapter  99.  Therefore,  the 
Regulatory  Flexibifity  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601.  et  seq., 
(FAC  90-38,  FAR  Case  95-002). 

C.  Paperwork  Reduction  Act 

The  information  collection  aspects  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  Control  Nimiber  0348-0055. 

D.  Public  Comments 

Public  comments  are  not  necessary 
because  the  policies  and  procedures 
contained  in  this  regulation  have 
already  been  publicized  in  the  Federal 
Register  by  the  Office  of  Federal 
Prociirement  PoUcy  Cost  Accounting 
Standards  Board's  Notice  of  Proposed 
Rulemaking  made  available  for  public 
comment  in  the  Federal  Register,  at  57 
FR  60503.  on  December  21. 1992. 


List  of  Subjects  in  48  CFR  Parts  1, 30, 
42,  and  52 

Government  proctuement. 

Dated:  April  18. 1996. 
Edward  C  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  1,  30,  42,  and 
52  are  amended  as  set  forth  below: 

PART  1— FEDERAL  ACQUISmON 
REGULATIONS  SYSTEM 

1.  The  authority  citation  for  48  CFR 
Parts  1,  30,  42,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.Q 
chapter  137;  and  42  U.S.C.  2473(c). 

l.ioe    [Amanded] 

2.  Section  1.106  is  amended  in  the 
FAR  segment  coliunn  by  removing 
"52.23Q-5"  and  inserting  "52.230-6"  in 
its  place. 

PART  30-COST  ACCOUNTING 
STANDARDS  ADIMINISTRATION 

30.000    [Amandwl] 

3.  Section  30.000  is  amended  by 
removing  "(appendix  B,  FAR  loose-leaf 
edition))"  and  inserting  "(FAR  appendix 
B)"  in  its  place,  and  by  removing  "(see 
48  CFR  chapter  99  (appendix  B,  FAR 
loose-leaf  edition),  Subpart  9903.201- 
1(b),"  and  inserting  "(see  48  CFR 
9903.201-l(b)  (FAR  appendix  B)"  in  its 
place. 

30201    [Amandad] 

4.  Section  30.201  is  amended  in  the 
first  sentence  by  removing  "48  CFR 
chapter  99  (appendix  B,  FAR  loose-leaf 
edition).  Subpart  9903.201-1,"  and 
inserting  "48  CFR  9903.201-1  (FAR 
appendix  B)"  in  its  place,  in  the  second 
sentence  by  removing  "subpart"  and 
inserting  "48  CFR"  in  its  place,  and  in 
the  last  sentence  by  removing  "48  CFR 
chapter  99  (appendix  B,  FAR  loose-leaf 
edition),  Subpart  9903.201-2."  and 
inserting  "48  CFR  9903.201-2  (FAR 
appendix  B)."  in  its  place. 

5.  Section  30.201-1  is  revised  to  read 
as  follows: 

30.201-1    CAS  applicability. 

See  48  CFR  9903.201-1  (FAR 
appendix  B). 

6.  Section  30.201-2  is  revised  to  read 
as  follows: 

30.201  -2    Typas  of  CAS  covaraga. 

See  48  CFR  9903.201-2  (FAR 
ap{)endix  B). 

7.  Section  30.201-3  is  revised  to  read 
as  follows: 
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30.201-3    Solicitation  provisions. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.230-1,  Cost 
Accounting  Standards  Notices  and 
Certification,  in  solicitations  for 
proposed  contracts  subject  to  CAS  as 
specified  in  48  CFR  9903.201  (FAR 
appendix  B). 

(b)  If  an  award  to  an  educational 
institution  is  contemplated  prior  to  July 
1. 1997.  the  contracting  officer  shall 
insert  the  basic  provision  set  forth  at 
52.230-1  with  its  Alternate  1,  unless  the 
contract  is  to  be  performed  by  a 
Federally  Funded  Research  and 
Development  Center  (FFRDC)  (see  48 
CFR  9903.201-2(c)(5)  (FAR  appendix 
B)),  or  the  provision  at  48  CFR 
9903.201-2(c)(6)  (FAR  appendix  B) 
applies. 

8.  Section  30.201-4  is  revised  to  read 

as  follows: 

30.201-4    Contract  clauses. 

(a)  Cost  Accounting  Standards.  (1) 
The  contracting  officer  shall  insert  the 
clause  at  FAR  52.230-2.  Cost 
Accounting  Standards,  in  negotiated 
contracts,  unless  the  contract  is 
exempted  (see  48  CFR  9903.201-1  (FAR 
appendix  B)),  the  contract  is  subject  to 
modified  coverage  (see  48  CFR 
9903.201-2  (FAR  appendix  B)).  or  the 
clause  prescribed  in  paragraph  (c)  of 
this  subsection  is  used. 

(2)  The  clause  at  FAR  52.230-2 
requires  the  contractor  to  comply  with 
all  CAS  specified  in  48  CFR  part  9904 
(FAR  appendix  B),  to  disclose  actual 
cost  accounting  practices  (applicable  to 
CAS-covered  contracts  only),  and  to 
follow  disclosed  and  established  cost 
accounting  practices  consistently. 

(b)  Disclosure  and  Consistency  of  Cost 
Accounting  Practices.  (1)  The 
contracting  officer  shall  insert  the  clause 
at  FAR  52.230-3,  Disclosure  and 
Consistency  of  Cost  Accounting 
Practices,  in  negotiated  contracts  when 
the  contract  amount  is  over  $500,000, 
but  less  than  $25  million,  and  the 
offeror  certifies  it  is  eligible  for  and 
elects  to  use  modified  CAS  coverage 
(see  48  CFR  9903.201-2  (FAR  appendix 
B),  unless  the  clause  prescribed  in 
paragraph  (c)  of  this  subsection  is  used). 

(2)  The  clause  at  FAR  52.230-3 
requires  the  contractor  to  comply  with 
48  CFR  9904.401,  9904.402,  9904.405. 
and  9904.406  (FAR  appendix  B)  to 
disclose  (if  it  meets  certain 
requirements)  actual  cost  accounting 
practices,  and  to  follow  consistently  its 
established  cost  accounting  practices. 

(c)  Consistency  in  Cost  Accounting 
Practices.  The  contracting  officer  shall 
insert  the  clause  at  FAR  52.230-4. 
Consistency  in  Cost  Accounting 
Practices,  in  negotiated  contracts  that 


are  exempt  from  CAS  requirements 
solely  on  the  basis  of  the  fact  that  the 
contract  is  to  be  awarded  to  a  United 
Kingdom  contractor  and  is  to  be 
performed  substantially  in  the  United 
Kingdom  (see  48  CFR  9903.201-l(b)(12) 
(FAR  appendix  B)). 

(d)  Administration  of  Cost  Accounting 
Standards.  (1)  The  contracting  officer 
shall  insert  the  clause  at  FAR  52.230-6, 
Administration  of  Cost  Accounting 
Standards,  in  contracts  containing  any 
of  the  clauses  prescribed  in  paragraphs 
(a),  (b),  or  (e)  of  this  subsection. 

(2)  The  clause  at  FAR  52.230-6 
specifies  rules  for  administering  CAS 
requirements  and  procedures  to  be 
followed  in  cases  of  failure  to  comply. 

(e)  Cost  Accounting  Standards — 
Educational  Institutions.  (1)  The 
contracting  officer  shall  insert  the  clause 
at  FAR  52.230-5,  Cost  Accounting 
Standards — Educational  Institution,  in 
negotiated  contracts  awarded  to 
educational  institutions,  unless  the 
contract  is  exempted  (see  48  CFR 
9903.201-1  (FAR  appendix  B)).  the 
contract  is  to  be  performed  by  an  FFRDC 
(see  48  CFR  9903.201-2(c)(5)'  (FAR 
appendix  B)).  or  the  provision  at  48  CFR 
9903.201-2(c)(6)  (FAR  appendix  B) 
applies. 

(2)  The  clause  at  FAR  52.230-5 
requires  the  educational  institution  to 
comply  with  all  CAS  specified  in  48 
CFR  part  9905  (FAR  appendix  B).  to 
disclose  actual  cost  accounting  practices 
as  required  by  48  CFR  9903.202-l(f) 
(FAR  appendix  B).  and  to  follow 
disclosed  and  established  cost 
accounting  practices  consistently. 

9.  Section  30.201-5  is  revised  to  read 
as  follows: 

30.201-5    Waiver. 

In  some  instances,  contractors  or 
subcontractors  may  refuse  to  accept  all 
or  part  of  the  requirements  of  the  CAS 
clauses  (FAR  52.230-2.  Cost  Accounting 
Standards.  FAR  52.230-3.  Disclosure 
and  Consistency  of  Cost  Accounting 
Practices,  and  FAR  52.230-5,  Cost 
Accounting  Standards — Educational 
Institution).  If  the  contracting  officer 
determines  that  it  is  ir  practical  to 
obtain  the  materials,  supplies,  or 
services  from  any  other  source,  the 
contracting  officer  shall  prepare  a 
request  for  waiver  in  accordance  with 
48  CFR  9903.201-5  (FAR  appendix  B). 

10.  Sections  30.201-6  and  30.201-7 
are  added  to  read  as  follows: 

30.201-6    Findings. 

See  48  CFR  9903.201-6  (FAR 
appendix  B). 


30.201-7    Cogniiant  Fadaral  agency 
rasponsWHtlat. 

See  48  CFR  9903.201-7  (FAR 
appendix  B). 

11.  Section  30.202-1  is  revised  to  read 
as  follows: 

30.202-1    General  raquirwnanls. 

See  48  CFR  9903.202-1  (FAR 
appendix  B). 

12.  Section  30.202-2  is  revised  to  read 
as  follows: 

30.202-2    Imprsctlcallty  of  submisston. 

See  48  CFR  9903.202-2  (FAR 
appendix  B). 

13.  Section  30.202-3  is  revised  to  read 
as  follows: 

30.202-3    Amandnfwnts  and  revisions. 

See  48  CFR  9903.202-3  (FAR 
appendix  B). 

14.  Section  30.202-4  is  revised  to  read 
as  follows: 

30.202-4    Privileged  and  confidanttal 
information. 

See  48  CFR  9903.202-4  (FAR 
appendix  B). 

15.  Section  52.202-5  is  revised  to  read 
as  follows: 

30.202-6    Filing  Disclosure  Statentents. 

See  48  CFR  9903.202-5  (FAR 
ap(>endix  B). 

30.202-6    [Amended] 

16.  Section  30.202-6(a)  is  amended  by 
removing  "48  CFR  chapter  99  (appendix 
B.  FAR  loose-leaf  edition).  Subparts 
9903.201-3  and  9903.202."  and 
inserting  "48  CFR  9903.201-3  and 
9903.202  (FAR  appendix  B).  '  in  its 
place. 

17.  Section  30.202-7  is  amended  in 
paragraph  (a)  by  revising  the  first  and 
third  sentences;  and  in  the  first  sentence 
of  (b)  by  in<;erting  the  word    cognizant" 
before  the  word  "auditor",  and 
removing  the  word  "determine"  and 
inserting  "ascertain"  in  its  place  The 
revised  text  reads  as  follows: 

30.202-7    Determinations. 

(a)  Adequacy  determination  As 
prescribed  by  48  CFR  9903.202-6  (FAR 
appendix  B).  the  cognizant  auditor  shall 
conduct  a  review  of  the  Disclosure 
Statement  to  ascertain  w  hether  it  is 
current,  accurate,  and  complete  and 
shall  report  the  results  to  the  cognizant 
ACO,  who  shall  determine  whether  or 
not  it  adequately  describes  the  offeror's 
cost  accounting  practices.  *  *  *  If  the 
Disclosure  Statement  is  adequate,  the 
ACO  shall  notify  the  offeror  in  writing. 
with  copies  to  the  cognizant  auditor  and 
contracting  officer.  *  *  * 
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18.  Section  30.202-8  is  amended  in 
the  second  sentence  of  paragraph  (a)  by 
removing  "ACO's"  and  inserting  in  its 
place  "The  ACO";  and  by  revising  [b)  to 
read  as  follows: 

30.202-8    Subcontractor  Dtodowre 
StitwiMntB. 

***** 

(b)  Any  determination  that  it  is 
impractical  to  secure  a  subcontractor's 
Disclosure  Statement  must  be  made  in 
accordance  with  48  CFR  9903.202-2 
(FAR  appendix  B). 

19.  Subpart  30.3  is  revised  to  read  as 
follows: 

Subpart  30.3— CAS  Rules  and 
Regulations  [Reserved] 

Note:  See  48  CFR  9903.3  (FAR  appendix 
B). 

20.  Subpart  30.4  is  revised  to  read  as 
follows: 

Subpart  30.4 — Cost  Accounting 
Standards  [Reserved] 

Note:  See  48  CFR  part  9904  (FAR  appendix 
B). 

21.  Subpart  30.5  is  revised  to  read  as 
follows: 

Subpart  30.5— Cost  Accounting 
Standards  for  Educatfonai  Institutions 

[Ressrved] 

Note:  See  48  CFR  part  9905  (FAR  appendix 
B). 

30.602    [Aimnded] 

22.  Section  30.602  is  amended  in  the 
introductory  text  by  removing  "48  CFR 
chapter  99  (appendix  B,  FAR  loose-leaf 
edition),  subpart  9903.305."  and 
inserting  "48  CFR  9903.305  (FAR 
appendix  B)."  in  its  place. 

3a002-1    [Amanded] 

23.  Section  30.602-1  is  amended  in 
the  first  sentence  of  paragraph  (a)(2)  by 
inserting  after  the  word  "Standards," 
the  phrase  "or  FAR  52.230-5.  Cost 
Accounting  Standards — Educational 
Institution,";  in  the  third  sentence  of 
(a)(2)  by  inserting  after  "52.230-2"  the 
phrase  "or  52.230-5";  in  paragraph 
(b)(1)  by  revising  the  citation  "52.230- 
5"  to  read  "FAR  52.230-6";  in  the  first 
sentence  of  (b)(2)  by  inserting  after  the 
word  "ACO"  the  phrase  ",  with  the 
assistance  of  the  auditor.". 

3a602-2    [Amended] 

24.  Section  30.602-2  is  amended  as 
follows: 

a.  In  paragraph  (a)(1)  and  the  first 
sentence  of  paragraph  (d)(1)  by  inserting 
the  word  "cognizant"  ttefore  the  word 
"auditor"  the  first  time  it  appears; 


b.  In  para^phs  (a)(3).  (b)(1),  and 
(c)(1),  by  revising  the  citation  "52.230- 
5"  to  read  "FAR  52.230-6"; 

c.  In  the  second  sentence  of  paragraph 
(c)(2)  by  inserting  after  the  word 
"Standards,"  the  phrase  "or  FAR 
52.230-5.  Cost  Accounting  Standards — 
Educational  Institution,";  and 

d.  In  paragraph  (d)(3)  by  inserting 
after  the  word  "Standards."  the  phrase 
"52.230-5,  Cost  Accounting 
Standards — Educational  Institution,". 

3a602-3    [Aimndad] 

25.  Section  30.602-3  is  amended  in 
paragraph  (b)(1)  by  revising  the  citation 
"52.230-5"  to  read  "  FAR  52.230-6";  in 
the  first  sentence  of  (bK2)  by  adding 
after  the  word  "ACO"  the  pbrase  ",  with 
the  assistance  of  the  cognizant  auditor."; 
and  in  the  first  sentence  of  (d)(1)  by 
adding  before  the  word  "auditor"  the 
word  "cognizant". 

3a603    [Amandad] 

26.  Section  30.603  is  amended  in  the 
first  sentence  by  removing  the  word 
"his"  and  inserting  "the"  in  its  place; 
and  in  the  second  sent«ice  by  removing 
"ACO's"  and  inserting  "The  AOOs"  in 
its  place. 

PART  42— CONTRACT 
ADMNtSTRATION 

42.302    [Amandad] 

27.  Secticm  42.302  is  amended  in 
paragraph  (aKll)  by  removing  "48  CFR 
chapter  99)"  and  inserting  "48  CFR 
chapter  99  (FAR  appendix  B))"  in  its 
place,  and  in  (aKll)(iv)  by  removing 
"and  52.230-5"  and  inserting  in  its 
place  "52.230-5  and  52.230-6." 

PART  52— SOUCtTATION  PROVISIGMS 
AND  CONTRACT  CLAUSES 

28.  Section  52.230-1  is  amended  by: 

(a)  Revising  the  clause  date; 

(b)  Adding  a  third  paragraph 
following  the  NOTE  under  the  clause 
heading; 

(c)  Removing  from  paragraph  (a)(2) 
the  phrase  "48  CFR  parts  9903  and 
9904  "  and  inserting  "the  Cost 
Accounting  Standuds  Board  (48  CFR 
Chapter  99)"  in  its  place,  and  removing 
the  phrase  "48  CFR.  Subpart"  and 
inserting  "48  CFR"  in  its  place; 

(d)  Removing  in  the  first  sentence  of 
paragraph  (b)  the  phrase  ",  parts  9903 
and  9904"  and  inserting  "Chapter  99" 
in  its  place,  and  removing  the  phrase 
"48  CFR.  Subpart"  and  inserting  "48 
CFR"  in  its  place;  and  in  the  second 
sentence  by  removing  "The"  and 
inserting  "When  required,  the"  in  its 
place; 

(e)  Capitalizing  all  lettws  in  the  wcwd 
"Caution:"  in  die  CALmON  paragraph 


following  paragraphs  (b),  (c)(4),  and  in 
Partll; 

(f)  Revising  paragraphs  (c)  (1)  and  (2); 

(g)  Removing  in  paragraph  (c)(4)(ii) 
under  Part  I  the  phrase  "48  CFR. 
Subpart"  and  inserting  "48  CFR"  in  its 
place; 

(h)  Removing  in  the  first  sentences  of 
the  first  and  second  paragraphs  in  Part 
n  the  phrase  "48  CFR  subpart"  and 
inserting  "48  CFR"  in  its  place;  and 

(i)  Adding  Alternate  I.  The  added  and 
revised  text  reads  as  follows: 

S2.230-1    Cost  Accounting  Standards 
Nodeaa  and  CarlHicalion. 


COST  ACCOUNTING  STANDARDS 
NCanCES  AND  CERTIFICATION  (APR  1996) 

***** 

Note:  •  •  * 

If  the  offeror  is  an  educational  institution. 
Part  n  does  not  apply  unless  the 
contemplated  contract  will  be  subject  to  full 
or  modified  CAS  coverage  pursuant  to  48 
CFR  9903.201-2(cM5)  or  9903.201-2(c)(6). 
respectively. 

I.  DISCLOSURE  STATEMENT-COST 
ACCOUNTING  PRACTICES  AND 
CERTIFICATION 

***** 

(c)  *  *  * 
(1)  Certificate  of  Concurrent  Submission 
of  Disclosure  Statement. 

The  offeror  hereby  certifies  that,  as  a  pait 
of  the  offer,  copies  of  the  Disclosure 
Statement  have  been  submitted  as  follows:  (i) 
original  and  one  copy  to  the  cognizant 
Administrative  Contracting  0£Bcer  (AGO)  or 
cognizant  Federal  agency  official  authorized 
to  act  in  that  capacity  (Federal  official),  as 
applicable,  and  (ii)  one  copy  to  the  cognizant 
Federal  auditor. 

(Disclosure  must  be  on  FcMin  No.  CASB 
DS-1  or  CASB  DS-2,  as  appUcable.  Fonns 
may  be  obtained  from  the  cognizant  AGO  or 
Federal  official  and/or  from  the  loose-leaf 
version  of  the  Federal  Acquisition 
Regulation.) 
Date  of  Disclosiue  Statement: 

Name  and  Address  of  Cognizant  AGO  or 
Federal  Official  Where  Filed: 


The  offeror  further  certifies  that  the 
practices  used  in  estimating  costs  in  pricing 
this  proposal  are  consistent  with  the  cost 
accounting  practices  disclosed  in  the 
Disclosure  Statement. 

(2)  Certificate  of  Previously  Submitted 
Disclosure  Statement. 

The  offieror  hereby  certifies  that  the 
required  Disclosure  Statement  was  filed  as 
follows: 

Date  of  Disclosure  Statement: 

Name  and  Address  of  Cognizant  AGO  or 
Federal  Official  Where  Filed: 

The  offieror  further  certifies  that  the 
practices  used  in  estimating  costs  in  pricing 
this  proposal  are  consistent  with  the  cost 


Federal  Register  /  Vol.  61,  Nu.  83  /  Monday,  April  29,  1996  /  Rules  and  Regulations         18919 


accounting  practices  disclosed  in  the 
applicable  Disclosure  Statement. 

***** 

(End  of  provision) 

Alternate  I  (APR  1996).  As  prescribed  in 
30.201-3(b).  add  the  following  subparagraph 
(c)(5)  to  Part  I  of  the  basic  provision; 

O  (5)  Certificate  of  Disclosure  Statement 
Due  Date  by  Educational  institution.  If  the 
offeror  is  an  educational  institution  that, 
under  the  transition  provisions  of  48  CFR 
9903.202-1(0,  is  or  will  be  required  to 
submit  a  Disclosure  Statement  after  receipt  of 
this  award,  the  offeror  hereby  certifies  that 
(check  one  and  complete): 

n  (i)  A  Disclosure  Statement  Filing  Due 

Date  of has  been 

established  with  the  cognizant  Federal 
agency. 

(ii)  The  Disclosure  Statement  will  be 
submitted  within  the  6-month  period  ending 

months  after  receipt  of  this 

award. 

Name  and  Address  of  Cognizant  ACO  or 
Federal  OfTicial  Where  Disclosxire 
Statement  is  to  be  Filed: 


52.230-2    [Amended] 

29.  Section  52.230-2  is  amended  by 
revising  the  clause  date  to  read  "(Apr 
1996)",  and  by  removing  in  paragraph 
(a)  in  the  introductory  text  the  phrase 
"48  CFR  subparts"  and  inserting  "48 
CFR"  in  its  place;  in  (a)(1)  removing  the 
phrase  "48  CFR  subpart"  and  inserting 
"48  CFR"  in  its  place,  in  (a)(3)  removing 
the  phrase  "48  CFR  part  9904. 
(appendix  B,  FAR  loose-leaf  edition)," 
and  inserting  "48  CFR  Part  9904,"  in  its 
place,  and  in  (d)(2)  removing  the  phrase 
"48  CFR  subpart"  and  inserting  "48 
CFR"  in  its  place. 
.  30.  Section  52.230-3  is  amended  by: 

(a)  Revising  the  clause  date  and 
paragraph  (a)(1); 

,    (b)  Removing  in  paragraph  (a)(2)  the 
phrase  "48  CFR  subparts"  and  inserting 
"48  CFR"  in  its  place;  and 

(c)  Removing  in  paragraphs  (a)(3)(ii), 
(d)(1)  and  (d)(3)  the  phrase  "48  CFR 
subpart"  and  inserting  "48  CFR"  in  its 
place.  The  revised  text  reads  as  follows: 

52.230-3    Disclosure  and  Consistancy  of 
Cost  Accounting  Practicas. 
***** 

DISCLOSURE  AND  CONSISTENCY  OF 
COST  ACCOUNTING  PRACTICES  (APR 
1996) 

(a)  •  *  • 

(1)  Comply  with  the  requirements  of  48 
CFR  9904.401,  Consistency  in  Estimating, 
Accumulating,  and  Reporting  Costs;  48  CFR 
9904.402.  Consistency  in  Allocating  Costs 
Incurred  for  the  Same  Purpose:  48  CFR 
9904.405.  Accounting  for  Unallowable  Costs; 
and  48  CFR  9904.406.  Cost  Accounting 
Standard-Cost  Accounting  Period,  in  effect 


on  the  date  of  award  of  this  contract  as 
indicated  in  48  CFR  Part  9904. 


52.230-6    [Radaslgnalad  as  52.230-8] 

31.  Section  52.230-5  is  redesignated 
as  52.230-6  and  a  new  section  52.230- 
5  is  added  to  read  as  follows: 


52.230-6    Cost  Accounting  I 
Educational  Institution. 

As  prescril)ed  in  30.201-4(e).  insert  the 
following  clause: 

COST  ACCOUNTING  STANDARDS- 
EDUCATIONAL  INSTITUTION  (APR  1996) 

(a)  Unless  the  contract  is  exempt  under  48 
CFR  9903.201-1  and  9903.201-2.  the 
provisions  of  48  CFR  Part  9903  are 
incorporated  herein  by  reference  and  the 
Contractor,  in  connection  with  this  contract, 
shall— 

(1)  [CAS-covered  contracts  only).  If  a 
business  unit  of  an  educational  institution 
required  to  submit  a  Disclosure  Statement, 
disclose  in  writing  the  Contractor's  cost 
accounting  practices  as  required  by  48  CFR 
9903.202-1  through  9903.202-5,  including 
methods  of  distinguishing  direct  costs  from 
indirect  costs  and  the  basis  used  for 
accumulating  and  allocating  indirect  costs. 
The  practices  disclosed  for  this  contract  shall 
be  the  same  as  the  practices  currently 
disclosed  and  applied  on  all  other  contracts 
and  sut)contracts  being  {)erformed  by  the 
Contractor  and  which  contain  a  Cost 
Accounting  Standards  (CAS)  clause  If  the 
Contractor  has  notified  the  Contracting 
Officer  that  the  Disclosure  Statement 
contains  trade  secrets,  and  commercial  or 
financial  information  which  is  privileged  and 
confidential,  the  Disclosure  Statement  shall 
be  protected  and  shall  not  be  released  outside 
of  the  Government. 

(2)  Follow  consistently  the  Contractor's 
cost  accounting  practices  in  accumulating 
and  rejxjrting  contract  performance  cost  data 
concerning  this  contract.  If  any  change  in 
cost  accounting  practices  is  made  for  the 
purposes  of  any  contract  or  subcontract 
subject  to  CAS  requirements,  the  change 
must  be  applied  prospectively  to  this 
contract  and  the  Disclosure  Statement,  if 
required,  must  be  amended  accordingly.  If  an 
accounting  principle  change  mandated  under 
Office  of  Management  and  Budget  (OMB) 
Qrcular  A-21 .  Cost  Principles  for 
Educational  Institutions,  requires  that  a 
change  in  the  Contractor's  cost  accounting 
practices  be  made  after  the  date  of  mis 
contract  award,  the  change  must  be  applied 
prospectively  to  this  contract  and  the 
Disclosure  Statement,  if  required,  must  be 
amended  accordingly.  If  the  contract  price  or 
cost  allowance  of  this  contract  is  affected  by 
such  changes,  adjustment  sbaU  be  made  in 
accordance  with  subparagraph  {a)(4)  or  (a)(5) 
of  this  clause,  as  appropriate. 

(3)  Comply  with  all  CAS.  including  any 
modifications  and  interpretations  indicated 
thereto  contained  in  48  CFR  Part  9905  in 
effect  on  the  date  of  award  of  this  contract 
or.  if  the  Contractor  has  submitted  cost  or 
pricing  data,  on  the  date  of  final  agreement 
on  price  as  shown  on  the  Contractor's  signed 
certificate  of  current  cost  or  pricing  data.  The 


Contractor  shall  also  comply  with  any  CAS 
(or  modifications  to  CAS)  which  hereafter 
become  applicable  to  a  contract  or 
subcontract  of  the  Contractor.  Such 
compliance  shall  be  required  prospectively 
from  the  date  of  applicability  to  such  contract 
or  subcontract. 

(4)  (i)  Agree  to  an  equitable  adjustment  as 
provided  in  the  Changes  clause  of  this 
contract  if  the  contract  cost  is  affected  by  a 
change  which,  pursuant  to  subparagraph 
(a)(3)  of  this  clause,  the  Contractor  is 
required  to  make  to  the  Contractor's 
established  cost  accounting  practices. 

(ii)  Negotiate  with  the  Contracting  Officer 
to  determine  the  terms  and  conditions  under 
which  a  change  may  be  made  to  a  cost 
accounting  practice,  other  than  a  change 
made  under  other  provisions  of  subparagraph 
(aK4)  of  this  clause:  provided  that  no 
agreement  may  be  made  under  this  provision 
that  will  increase  costs  paid  by  the  United 
Sutes. 

(iii)  When  the  parties  agree  to  a  change  to 
a  cost  accounting  practice,  other  than  a 
change  under  subdivision  (a)(4)(i)  or  (aM4)iiv) 
of  this  clause,  negotiate  an  equitable 
adjustment  as  provided  in  the  Changes  clause 
of  this  contract 

(iv)  .^gree  to  an  equitable  adjustment  as 
provided  in  the  Changes  clause  of  this 
contract,  if  the  contract  cost  is  materially 
affected  by  an  OMB  Circular  A-21 
accounting  principle  amendment  which,  on 
becoming  effective  after  the  date  of  contract 
award.  requu*s  the  Contractor  to  make  a 
change  to  the  Contractor's  established  cost 
accounting  practices. 

(5)  Agree  to  an  adjustment  of  the  contract 
price  or  cost  allowance,  as  appropriate,  if  the 
Contractor  or  a  subcontractor  fails  to  comply 
with  an  applicable  Cost  .Accounting 
Standard,  or  to  follow  any  cost  accounting 
practice  consistently  and  such  failure  results 
in  any  increased  costs  paid  by  the  United 
States.  Such  adjustment  shall  provide  for 
recovery  of  the  increased  costs  to  the  United 
States,  together  with  interest  thereon 
computed  at  the  annual  rate  established 
under  section  6621  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  6621)  for  such 
period,  from  the  time  the  pa>Tnent  by  the 
United  States  was  made  to  the  time  the 
adjustment  is  effected.  In  no  case  shall  the 
Government  recover  costs  greater  than  the 
increased  cost  to  the  Government,  in  the 
aggregate,  on  the  relevant  contracts  subject  to 
the  price  adjustment,  unless  the  Contractor 
made  a  change  in  its  cost  accounting 
practices  of  which  it  was  aware  or  should 
have  been  aware  at  the  time  of  price 
negotiations  and  which  it  failed  to  disclose 
to  the  Government. 

(b)  If  the  parties  fail  to  agree  whether  the 
Contractor  or  a  subcontractor  has  complied 
with  an  applicable  CAS  or  a  CAS  rule  or 
regulation  in  48  CFR  Part  9903.  and  as  to  arrv 
cost  adjustment  demanded  by  the  United 
States,  such  failure  to  agree  will  constitute  a 
dispute  under  the  Cjontnct.  Disputes  Act  (41 
U.S.C  601). 

(c)  The  Contractor  shall  permit  any 
authorized  representatives  of  the  Government 
to  examine  and  make  copies  of  any 
documents,  papers,  or  records  relating  to 
compliance  with  the  requirements  of  this 
clause. 
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(d)  The  Contractor  shall  include  in  all 
negotiated  subcontracts  which  the  Contractor 
enters  into,  the  substance  of  this  clause, 
except  paragraph  fb).  and  shall  require  such 
inclusion  in  all  other  subcontracts,  of  any 
tier,  including  the  obligation  to  comply  with 
all  applicable  CAS  in  effect  on  the 
subcontractor's  award  date  or,  if  the 
subcontractor  has  submitted  cost  or  pricing 
data,  on  the  date  of  final  agreement  on  price 
as  shown  on  the  subcontractor's  signed 
Certificate  of  Current  Cost  or  Pricing  Data, 
except  that — 

(1)  If  the  subcontract  is  awarded  to  a 
business  unit  which  pursuant  to  48  CFR 
9903.201-2  is  subject  to  other  types  of  CAS 
coverage,  the  substance  of  the  applicable 
clause  set  forth  in  48  CFR  9903.201-4  shall 
be  inserted;  and 

(2)  This  requirement  shall  apply  only  to 
negotiated  subcontracts  in  excess  of  $500,000 
where  the  price  negotiated  is  not  based  on — 

(i)  Established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public;  or 

(ii)  Prices  set  by  law  or  regulation,  and 
except  that  the  requirement  shall  not  apply 
to  negotiated  subcontracts  otherwise  exempt 
from  the  requirement  to  include  a  CAS  clause 
as  specified  in  48  CFR  9903.201-1. 
(End  of  clause) 

32.  Newly  designated  section  52.230- 
6  is  amended: 

(a)  By  revising  the  date  of  the  clause 
to  read  "(APR  1996)"; 

(b)  In  paragraph  (a)(1)  by  removing 
the  phrase  "to  comply  with  a  new  or 
modified  CAS";  and  removing  the 
comma  after  the  word  "Standards"  and 
inserting  in  its  place  ";  or  subparagraph 
(a)(3)  and  subdivisions  (a)(4)(i)  or 
(a)(4)(iv)  of  the  clause  at  FAR  52.230-5. 
Cost  Accounting  Standards-Educational 
Institution;": 

(c)  In  paragraph  (a)(2)  by  adding  an 
"s"  to  the  end  of  the  word  "clause"  the 
first  time  it  appears;  and  adding  after 
the  word  "Standards."  the  phrase  "and 
FAR  52.230-5.  Cost  Accounting 
Standards-Educational  Institution;"; 

(d)  In  paragraph  (a)(3)  by  adding  after 
the  word  "Standards."  the  phrase  "and 
FAR  52.230-5.  Cost  Accounting 
Standards-Educational  Institution;"; 

(e)  In  the  introductory  text  of 
paragraph  (b)  by  adding  after  the  word 
"AGO"  the  phrase  ",  or  cognizant 
Federal  agency  official,"; 

(f)  By  iievising  paragraphs  (b)(1)  and 
(b)(2): 

(g)  In  paragraph  {b)(3)  by  adding  an 
"s"  at  the  end  of  the  word  "clause"  the 
first  time  it  appears;  and  adding  after 
the  word  "Standards,"  the  phrase  "and 
FAR  52.230-5.  Cost  Accounting 
Standards-Educational  Institution;" 

(h)  In  paragraph  (d)  by  removing 
"CAS  clause"  and  inserting  "clauses"  in 
its  place;  and  adding  after  the  citation 


"52.230-2.  '  the  phrase  "and  52.230-  48  CFR  Part  32 


(i)  By  revising  the  introductory  text  of 
paragraph  (e)  and  the  first  sentence  of 
paragraph  {e)(2)(iv);  and 

(j)  In  paragraph  (g)  by  removing  "CAS 
clause."  and  inserting  in  its  place 
"clauses  at  FAR  52.230-2  or  52.230-5,". 

The  revised  text  reads  as  foUows: 

52.230-6    Adminlslration  of  Cost 
Accounting  Standards. 

•        *        •        •        • 

ADMINISTRATION  OF  COST 
ACCOUNTING  STANDARDS  (APR  1996) 


(b)  *  *  • 

(1)  Cost  impact  proposals  submitted  for 
changes  in  coat  accountiog  practices  required 
in  accordance  with  subperagraph  (a)(3)  and 
subdivision  (aX^KD  of  the  clause  at  FAR 
52.230-2,  Cost  Accounting  Standards;  m 
subparagraph  (aX3)  and  subdivisions  (a)(4Xi) 
or  (aX4)(iv)  of  the  clause  at  FAR  52.230-5, 
Cost  Accounting  Standards-fiducatioaal 
Institution:  shall  identify  the  applicable 
standard  or  cost  principle  and  all  contracts 
and  subcontracts  ooatainiDg  the  clauses 
entitled  Cost  Accounting  Standards  or  Coat 
Accounting  Standards-Educational 
Institution,  which  have  an  award  date  befora 
the  eSsctive  date  of  that  standard  or  cost 
principle. 

(2)  Coat  impact  proposals  submitted  for 
any  change  in  coat  accounting  practices 
proposed  in  accordance  with  subdivisions 
(aX4)  (ii)  or  (iii)  of  the  clauses  at  FAR  52.230- 
2,  Cost  Accotinting  Standards,  and  FAR 
52.230-5.  Cost  Accounting  Standards- 
Educational  Institution:  or  with  subparagraph 
(a)(3]  of  the  clause  at  FAR  52.230-3, 
Disclosiue  and  Cotuistency  of  Cost 
Accounting  Practices;  shall  identify  all 
contracts  and  subcontracts  containing  the 
clauses  at  FAR  52.230-2.  Cost  Accounting 
SUndards,  FAR  52.230-5,  Cost  Accoimting 
Standards-Educational  Institution,  and  FAR 
52.230-3,  Discloeiuv  and  Consistency  of  Coat 
Accounting  Practices. 

»         *  •  »         • 

(e)  For  aJ>  subcontracts  subiect  to  the 
clauses  at  FAR  52.230-2,  52.230-3,  or 
52.230-5— 

•  *  •  *  • 
(2)  *  *  • 

(ivj  Any  changes  the  subcontractor  has 
made  or  proposes  to  make  to  cost  accounting 
practices  that  affect  prime  contracts  or 
subcontracts  containing  the  clauses  at  FAR 
52.230-2.  52.230-3,  or  52.230-5,  unless  these 
changes  have  already  been  reported. 

*  •         •         •         * 
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[FAC  90-^;  FAR  Case  94-767;  Itwn  III] 

RIN  9000-AG91 

Federal  Acquisition  Regulation; 
Assignment  of  Claims;  Presidential 
Dalagation 

AQENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355)  (FASA)  to  reflect  the 
Presidential  delegation  of  authority  to 
make  determinations  of  need  and  to 
provide  guidance  for  determinations  of 
need  made  in  accordance  with  the 
Presidential  delegation  dated  October  3. 
1995.  This  regulatory  action  was  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30. 1993.  It  is  not  a 
major  rule  imder  5  U.S.C.  804. 

^FECnVE  DATE:  June  28,  1996. 

FOR  FVRTHER INFORMATKM  COWT ACT:  Mr. 
John  Galbraith,  Finance/Payment  Team 
Leader,  at  (703)  697-6710.  in  reference 
to  this  caae.  For  general  information, 
contact  the  FAR  Secretariat.  Room  4037. 
18th  &  F  Streete  NW.,  Washington.  DC 
20405,  (202)  501-4755.  Please  dte  FAC 
90-38,  FAR  Case  94-767  in  all 
correspondence  related  to  this  case. 

8UPPI.EMCNTARY  INFORMATION: 
A.  BackpxNind 

The  statutes  authorizing  assignments 
of  claims  under  Federal  contracts 
provide  authority  for  the  Government  to 
make  no-setoff  commitments  imder 
certain  conditions.  FASA  est^lished  a 
requirement  for  a  determination  of  need 
by  the  President.  Implementation  was 
published  in  the  Federal  Register,  at  60 
FR  49729.  on  September  26,  1995,  as 
FAR  Case  94-761.  The  President,  on 
October  3, 1995,  delegated  the  authority 
to  make  determinations  of  need  to  the 
Secretaries  of  Defense  and  Energy,  the 
Administrator  of  General  Services,  and 
the  heads  of  all  other  departments  or 
agencies,  subject  to  such  additional 
guidance  as  provided  by  the 
Administrator  of  the  Office  of  Federal 
Prociorement  Policy.  The  Administrator 
of  Procurement  Policy,  in  accordance 


with  the  President's  delegation,  has 
provided  gmdance  for  exercise  of  the 
authority  delegated  by  the  President  to 
make  determinations  of  need  to  make 
no-seto£f  commitments  under  contracts 
containing  assigrunent  of  claims  clauses. 
Because  this  guidance  is  administrative 
in  nature  and  has  no  significant  impact 
upon  the  public,  it  is  being  published  as 
a  final  rule. 

B.  Regulatory  Flexibility  Act 

As  noted  above,  this  rule  implements 
a  change  in  authority  for  existing  policy 
and  procedures  in  the  FAR.  This  change 
in  authoi  ity  to  be  cited  does  not  change 
the  usage  of  the  procedure  (the  no-setoff 
commitment)  or  the  impact  upon  small 
entities.  Thus,  this  final  rule  does  not 
constitute  a  significant  FAR  revision 
within  the  meaning  of  FAR  1.501  and 
Public  Law  98-577,  and  publication  for 
public  comments  is  not  required. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply.  However,  comments 
fi-om  small  entities  concerning  the 
affected  FAR  subpart  will  be  considered 
in  accordance  with  Section  610  of  the 
Act.  Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601  et  seq., 
(FAC  90-38,  FAR  Case  94-767)  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Fart  32 

Government  procurement. 

Dated:  April  18. 1996. 
Edward  C  Loab, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994. 

Therefore,  48  CFR  Part  32  is  amended 
as  set  forth  below: 

PART  32— CONTRACT  FINANCING 

1.  The  authority  citation  for  48  CFR 
Part  32  continues  to  read  as  follows: 

Authority.  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  32.803  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 

32.803    Policies. 


(d)  Any  contract  of  a  designated 
ageacy  (see  FAR  32.801),  except  a 
contract  under  which  full  payment  has 
been  made,  may  include  a  no-setoff 
commitment  only  when  a  determination 
of  need  is  made  by  the  head  of  the 
agency,  in  accordance  with  the 
Presidential  delegation  of  authority 
dated  October  3, 1995,  and  after  such 
determination  has  been  published  in  the 
Federal  Register.  The  Presidential 
delegation  makes  such  determinations 
of  need  subject  to  further  guidance 
issued  by  the  Office  of  Federal 
Procurement  Policy.  The  following 
guidance  has  been  provided:  Use  of  the 
no-setoff  provision  may  be  appropriate 
to  facilitate  the  national  defense;  in  the 
event  of  a  national  emergency  or  natural 
disaster;  or  when  the  use  of  the  no-setoff 
provision  may  facilitate  private 
financing  of  contract  performance. 
However,  in  the  event  an  offeror  is 
significantly  indebted  to  the  United 
States,  the  contracting  officer  should 
consider  whether  the  inclusion  of  the 
no-setoff  commitment  in  a  particular 
contract  is  in  the  best  interests  of  the 
United  States.  In  such  an  event,  the 
contracting  officer  should  consult  with 
the  Government  officer(s)  responsible 
for  collecting  the  debt(s). 

•  *        *        •        • 

Section  32.806  is  amended  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

32.806    Contract  clause. 

(a)  *  •  * 

(2)  If  a  no-setoff  commitment  has  been 
authorized  (see  FAR  32.803(d)),  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 

*  •        •        •        • 

[FR  Doc.  96-10430  Filed  4-26-96;  8:45  am) 


48  CFR  Parts  32  and  52 

(FAC  90-38;  FAR  Case  92-045;  Msffl  IV] 


Standards  (CAS)  clauses  provide  for  the 
use  of  diffiering  interest  rates  under 
differing  circumstances.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993.  h  is  not  a  major 
rule  under  5  U.S.C.  804. 

EFFECTIVE  DATE:  June  28, 1996. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-38.  FAR  case  92- 
045. 

SUPPlfMENTARY  INFORMATION: 

A.  Background 

Under  the  CAS  clauses  at  52.230-2. 
Cost  Accounting  Standards.  52.230-3. 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  and  52.230-4. 
Consistency  in  Cost  Accounting 
Practices,  interest  charges  associated 
with  contract  price  adjustments 
resulting  from  CAS  noncompliance  are 
computed  at  the  annual  interest  rate 
established  under  section  6621  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  6621),  as  required  by  subsection 
5(h)(4)  of  the  Office  of  Federal 
Procimement  PoUcy  Act  Amendments  of 
1988  (Public  Law  100-679).  The  clauses 
at  52.230-2  and  52.230-3  also  specify 
that  disputes  are  subject  to  the  Contract 
Disputes  Act  which,  in  contrast,  uses 
the  semiannual  interest  rate  established 
by  the  Secretar>-  of  the  Treasury  for  the 
Renegotiation  Board  pursuant  to  Public 
Law  92-41.  This  rule  revises  FAR 
32.610(b)(2).  32.613(h)(3).  32.614-l(c). 
and  the  clause  at  52.232-17  to  clarify 
that  the  CAS  clauses  at  52.230-2  and 
52.230-3  provide  for  the  use  of  differing 
interest  rates  under  differing 
circumstances. 


RiN9000-AF44 

Federal  Acquisition  Regulation: 
Interest  Clause;  Revisions 

AGENCIES:  Deptartment  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  CiviUan  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Coimcil  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  that  certain  Cost  Accounting 


B.  Regulatory  FlexibiUty  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  FlexibiUty  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601  et  seq.  (FAC  90- 
38.  FAR  case  92-045).  in 
correspondence . 
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C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
infonnation  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  etseq. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 
Dated:  April  19.  1996 
Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore.  48  CFR  Farts  32  and  52  are 
amended  as  set  forth  below: 

PART  32— CONTRACT  FINANaNG 

1.  The  authority  citation  for  48  CFR 
Parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S  C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  32.610  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

32.610    Demand  for  peymant  of  contract 
dat>t 

***** 

(b)*   •   * 

(2)  Notification  that  any  amounts  not 
paid  within  30  days  from  the  date  of  the 


demand  will  bear  interest  from  the  date 
of  the  demand,  or  bom  any  earlier  date 
specified  in  the  contract,  and  that  the 
interest  rate  shall  be  the  rate  established 
by  the  Secretary  of  the  Treasury,  for  the 
period  affected,  under  Public  Law  92- 
41.  In  the  case  of  a  debt  arising  from  a 
price  reduction  for  defective  pricing,  or  , 
as  specifically  set  forth  in  a  Cost 
Accounting  Standards  (CAS)  clause  in 
the  contract,  that  interest  will  run  from 
the  date  of  overpayment  by  the 
Government  until  repayment  by  the 
contractor  at  the  underpayment  rate 
established  by  the  Secretary  of  the 
Treasury,  for  the  periods  affected,  under 
26  U.S.C.  6621(a)(2). 
***** 

3.  Section  32.613  is  amended  by 
revising  paragraph  (h)(3)  to  read  as 
follows: 

32.613    Oafarment  of  collaction. 

*        *        •        •         • 

(h)*  •  * 

(3)  Notice  of  an  interest  charge,  in 
conformity  with  FAR  32.614  and  the 
clause  at  FAR  52.232-17,  Interest;  or,  in 
the  case  of  a  debt  arising  from  a 
defective  pricing  or  a  CAS 
noncompliance  overpayment,  interest, 
as  prescribed  by  the  appUcable  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data  or  CAS  clause. 
***** 

4.  Section  32.614-1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  introductory  text  to  read  as  follows: 


32.614-1    lntar««t  diargM. 

•        *        •        •        • 

(c)  Unless  specified  otherwise  in  the 
clause  at  FAR  52.232-17,  the  interest 
charge  shall  be  at  the  rate  established  by 
the  Secretary  of  the  Treasury  under 
Public  Law  92-41  for  the  period  in 
which  the  amount  becomes  due.  *  *  • 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.232-17  is  amended  by 
revising  the  date  of  the  clause  and  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 

52.232-17    Intarast 


INTEREST  (JUNE  1996) 

(a)  Except  as  otherwise  provided  in  this 
contract  under  a  Price  Reduction  for 
Defective  Cost  or  Pricing  Data  clause  or  a 
Cost  Accounting  Standards  clause,  all 
amounts  that  become  payable  by  the 
Contractor  to  the  Government  under  this 
contract  (net  of  any  applicable  tax  credit 
under  the  Internal  Revenue  Code  (26  U.S.C. 
1481)]  shall  bear  simple  interest  from  the 
date  due  until  paid  unless  paid  within  30 
days  of  becoming  due.  •  *  *      ^ 
*        *        *        ~<r — — «.,^   /'/ 

|FR  Doc.  96-10431  Filed  4-26-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RiN  1018-AB80 

Migratory  Bird  Hunting:  Amended  Test 
Protocol  for  Nontoxic  Shot  Approval 
Procedures  for  Shot  and  Shot 
Coatings;  Proposed  Rule 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  Rule;  Extension  of 

Comment  Period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  'Service)  announces  the 
extension  of  the  comment  period  for  the 
Service's  January  26.  1996,  Amended 
test  protocol  for  nontoxic  shot  approval 
procedures  Proposed  Rule  published  in 
the  Federal  Register  (61  FR  2470)  from 
March  26,  1996,  to  May  10,  1996. 


DATES:  The  comment  period  for  the 
proposed  framework  will  end  on  May 
10,  1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms— 634  ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  in  Room  634,  Arlington  Square 
Building.  4401  N.  Fairfax  Drive, 
Arhngton,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

R.  Schmidt,  Office  of  Migratory  Bird 

Management,  (703)  358-1714,  FAX 

(703)358-2217. 

SUPPLEMENTARY  INFORMATION:  The 

Service  announced  in  the  January  26, 
1996,  Federal  Register  the  amended  test 
protocol  for  nontoxic  shot  approval 
procedures  for  shot  and  shot  coatings 


for  migratory  bird  hunting.  The 
proposed  protocol  will  update  and 
amend  the  current  nontoxic  shot 
approval  procedures  by  establishing  a  3- 
tiered  approval  process.  Shot  will  be 
considered  at  each  tier  with  the  testing 
becoming  progressively  more 
demanding.  An  environmentally  benign 
shot  could  be  granted  approval  at  the 
first  tier.  This  process  is  designed  to 
include  both  candidate  shot  and  shot 
coatings. 

The  comment  period  is  being 
extended  to  incorporate  views  from  all 
parties  that  have  expressed  an  interest 
in  reviewing  the  proposed  rule. 

Dated:  April  15,  1996 
George  T.  Frampton,  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 

IFR  Doc.  96-10443  Filed  4-26-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107, 171. 172, 173, 174, 
175,  176, 177, 178,  and  179 

[Docket  HM-222A;  AdmL  Nos.  107-37, 171- 
140, 172-147, 173-248. 174-82.  175-65. 
176-39. 177-86. 178-112,  and  179-61) 

RIN2137-AC69 

Elimination  of  Unnecessary  and 
Duplicative  Hazardous  Materials 
Regulations 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 

SUH«MARY:  RSPA  is  removing 
unnecessary,  obsolete,  and  duplicative 
regulations  contained  in  the  Hazardous 
Matsrials  Regulations  (HMR).  In 
addition,  RSPA  is  eliminating 
approximately  100  pages  of  tht  CFR  by 
reformatting  the  Hazardous  Materials 
Table  and  List  of  Hazardous  Substances 
and  Reportable  Quantities.  The 
intended  effect  of  this  action  is  to 
enhance  compliance  with  the  HMR  by 
making  them  shorter  and  easier  to  use. 
This  action  responds  to  President 
Clinton's  March  4,  1995  memorandum 
to  heads  of  departments  and  agencies 
calling  for  a  review  of  all  agency 
regulations. 

EFFECTIVE  DATE:  October  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  lohn 
A.  Gale  or  lennifer  K.  Antonielli,  (202) 
366-8.553;  Office  of  Hazardous  Materials 
Standards,  RSPA,  Department  of 
Transportation,  Washington.  DC  20590- 
0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  4,  1995,  President  Clinton 
issued  a  memorandum  to  heads  of 
departments  and  agencies  calling  for  a 
review  of  all  agency  regulations  to 
eliminate  or  revise  those  regulations 
that  are  outdated  or  in  need  of  reform. 
In  addition,  the  President  directed  front 
line  regulators  to  "  *   *   *  get  out  of 
Washington  and  create  grassroots 
partnerships"  with  people  affected  by 
agency  regulations.  In  response  to  the 
President's  directive,  RSPA  performed 
an  extensive  review  of  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
Parts  171-180)  and  associated 
procedural  rules  (49  CFR  Parts  106,  107 
and  110).  In  April  and  July,  1995,  RSPA 
published  notices  in  the  Federal 
Register  (60  FR  17049  and  60  FR  38888. 
respectively)  that  announced  public 
meetings  and  requested  comments  on 


ways  to  improve  the  HMR  and  the  kind 
and  quality  of  services  RSPA's 
customers  expect.  RSPA  held  12  public 
meetings  and  received  over  50  written 
comments  in  response  to  the  Federal 
Register  notices.  Based  on  its  review  of 
the  HMR  and  on  written  and  oral 
comments  received  from  the  public  on 
regulatory  reform,  RSPA  issued  a  notice 
of  proposed  rulemaking  (NPRM)  on 
October  13,  1995.  under  Docket  HM- 
222A  (60  FR  53321).  The  NPRM 
proposed  to  eliminate  over  100  sections 
of  the  HMR  and  to  reformat  the 
Hazardous  Materials  Table  and 
Hazardous  Substances  Table.  This  is 
one  of  several  rulemakings  initiated  by 
RSPA  in  response  to  its  regulatory 
review,  public  meetings,  and  comments. 

II.  Summary  of  Amendments 

RSPA  received  approximately  42 
comments  to  the  NPRM  from  chemical 
manufacturers  and  distributors,  offerors, 
carriers,  and  packaging  manufacturers, 
and  State  enforcement  agencies.  These 
commenters  were  generally  supportive 
of  RSPA's  proposals  in  the  NPRM.  The 
primary  concerns  raised  by  commenters 
were  about  proposals  to:  (1)  reformat  the 
§  172.101  Hazardous  Materials  Table 
(HMT)  and  the  List  of  Hazardous 
Substances  and  Reportable  Quantities; 
(2)  placard  holder  dimensional 
specifications;  and  (3)  remove  general 
guidance  in  Part  177  on  emergency 
response  activities  for  hazardous 
materials  transportation  accidents  or 
incidents.  Commenters  also  raised 
concerns  that  were  beyond  the  scope  of 
the  proposed  rule;  however,  they  may 
be  considered  in  future  rulemakings. 

RSPA  believes  this  final  rule  will 
enhance  compliance  by  reducing  the 
number  of  regulations  in  the  HMR  and 
making  them  easier  to  use.  As  a  result 
of  having  fewer  f>ages,  RSPA  foresees 
the  possibility  of  consolidating  the  two 
CFR  volumes  into  one. 

A .  Reformatting  the  Hazardous 
Materials  Table  and  Hazardous 
Substances  Table 

Several  commenters  stated  that 
RSPA's  proposal  to  reformat  the  label 
column  of  the  HMT  by  identifying 
labels  by  class/division  number  rather 
than  class  name  would  make  the  HMR 
more  difficult  to  use.  One  commenter 
added  that  adoption  of  the  proposal 
would  complicate  the  process  of 
determining  a  label  for  a  material. 
Commenters  opposing  this  change 
stated  that  this  proposal  makes  both 
teaching  and  applying  the  HMR  more 
difficult  and  may  create  a  significant 
burden  on  users  of  the  HMR.  One 
commenter  stated  that  adding  a  table 
preceding  the  HMT  to  identify  which 


label  corresponds  to  a  label  code  in 
Column  (6)  is  impractical,  especially  for 
the  infrequent  user  of  the  HMR.  Another 
commenter  added  that  this  proposal 
would  not  enhance  clarity  of  the  HMR 
or  the  HMT  because  users  of  the  HMR 
often  overlook  the  instructions  to  the 
HMT  and  would  be  forced  to  flip 
between  the  two  tables  to  determine  the 
required  labels.  Some  commenters 
claimed  this  proposal  would  increase 
the  likelihood  of  errors.  One  commenter 
recommended  that  RSPA  place  the 
"numerical  identifier  table"  within  the 
margins  of  each  page  of  the  HMT  for  the 
reader's  convenience.  Another 
commenter  suggested  that  if  RSPA 
modifies  the  HMT,  the  agency  should 
focus  on  reducing  the  size  of  the 
columns  and  adjusting  the  format. 
Another  commenter  stated  that  use  of 
Roman  numerals  to  distinguish  poisons 
may  be  confused  with  Packing  Group 
numerals. 

Some  commenters  supported  RSPA's 
proposal  but  recommended  that  RSPA 
inform  and  educate  all  affected  persons, 
including  emergency  responders,  of  this 
change  to  ensure  compliance  with  the 
HMR.  One  commenter  recommended 
that  RSPA  revise  the  proposed  heading 
of  Column  (6)  to  read  "Label  code(s)"  to 
indicate  that  more  than  one  label  code 
may  be  specified  for  certain  shipping 
descriptions. 

RSPA  disagrees  with  those 
commenters  who  stated  that  label  codes 
would  create  confusion  and  lead  to  non- 
compliance and  is  reformatting  the 
HMT  to  remove  and  replace  Column  (6) 
that  specifies  label  names  with  a  new 
Column  (6)  that  specifies  label  codes. 
The  numerical  label  codes  directly 
correspond  to  numerical  hazard  classes 
and  divisions  which  have  been  in  place 
in  the  HMR  for  over  five  years.  If  a 
person  is  properly  trained  in  accordance 
with  subpart  G  of  Part  172,  there  should 
be  no  confusion  as  to  the  class  or 
required  label  for  a  given  shipping 
description.  In  addition,  through  the 
distribution  of  more  than  four  million 
Emergency  Response  Guidebooks, 
emergency  responders  have  been 
informed  of  the  UN  hazard  class  system, 
and  what  the  respective  codes  represent. 
RSPA  believes  that  the  benefits  of 
eliminating  over  80  pages  of  the  CFR 
outweigh  the  minor  inconvenience  of 
using  a  label  code  rather  than  a  label 
name.  In  the  new  Column  (6)  of  the 
HMT,  RSPA  identifies  the  labels 
required  by  class  or  division  number 
instead  of  spelling  out  the  class  name. 
For  example,  the  POISON  and  KEEP 
AWAY  FROM  FOOD  labels  are 
identified  as  "6.1"*  and  FLAMMABLE 
LIQUID  label  is  identified  as  "3".  Also, 
RSPA  is  adding  a  table  to  the 


instructions  to  the  HMT  that  clearly 
states  which  label  is  required  for  each 
numerical  identifier. 

Commenters  were  generally 
supportive  of  RSPA's  proposal  to 
remove  the  column  of  synonyms  from 
appendix  A  to  §  172.101.  However,  one 
commenter  requested  that  RSPA 
reevaluate  its  proposal  to  remove  the 
synonym  column  because  many 
shippers  refer  to  this  column  to 
determine  a  proper  shipping  name  for  a 
product.  Another  commenter 
recommended  that  RSPA  replace  the 
synonyms  with  Chemical  Abstract 
System  (CAS)  Registry  numbers  because 
they  provide  a  more  reliable  cross 
reference  and  are  accessible  to  most 
users  of  the  HMR.  The  commenter 
stated  that  CAS  numbers  would  provide 
non-chemist  shippers  with  valuable 
information  to  identify  a  hazardous 
substance.  In  addition  to  being  beyond 
the  scope  of  this  rulemaking,  RSPA 
believes  that  adding  CAS  numbers  to 
the  HMT  would  be  of  little  value  to  the 
regulated  community  and  would 
significantly  add  to  the  size  of  the  HMR. 
RSPA  also  notes  that  CAS  numbers  can 
be  found  in  the  EPA's  list  of  hazardous 
substances  in  40  CFR  302.4.  Therefore, 
RSPA  is  not  adopting  the  commenter's 
suggestion. 

RSPA  recognizes  these  commenters' 
concerns  that  synonyms  of  hazardous 
substances  provide  guidance  to  shippers 
in  determining  hazardous  substances. 
However,  because  all  synonyms  are 
specifically  listed  as  hazardous 
substances  in  Appendix  A  to  §  172.101. 
RSPA  is  removing  the  synonym  column 
to  simplify  the  Table  and  the  HMR. 

B.  Reporting  Requirements 

One  of  the  goals  of  the  President's 
Regulatory  Reinvention  Initiative  was  to 
decrease,  as  far  as  practical,  the  reports 
that  are  required  to  be  submitted  to  the 
goverrunent.  As  proposed  in  the  NPRM, 
RSPA  is  eUminating  §§  173.11  and 
177.826.  which  require  carriers  and 
shippers  of  flammable  cryogenic  Uquids 
in  bulk  packagings  to  register  with 
RSPA.  RSPA  also  is  amending,  as 
proposed,  §  107.504  by  decreasing  the 
frequency  that  manufacturers  of  cargo 
tanks  are  required  to  register  with  RSPA 
from  three  years  to  six  years.  RSPA  also 
is  removing  a  requirement  in  §  107.111 
that  RSPA  publish  in  the  Federal 
Register  a  list  of  those  p>ersons  who 
request  party  status  to  an  exemption. 
This  change  will  enable  RSPA  to 
expedite  the  processing  of  requests  for 
party  status  to  exemptions. 


C.  Unnecessary  Sections 
Part  110 

§  110.30(a)(4)    Grant  application. 
RSPA  proposed  to  remove  the 
requirement  that  applicants  for  training 
and  planning  grants  provide  a  written 
statement  explaining  whether  the  State 
or  Indian  tribe  assesses  and  collects  fees 
on  the  transportation  of  hazardous 
materials  and  whether  such  fees  are 
used  solely  to  carry  out  purposes  related 
to  the  transportation  of  hazardous 
materials.  Several  commenters  opposed 
RSPA's  decision  to  remove  the 
provision  in  §  110.30(a)(4).  The 
commenters  stated  that  "because  of  the 
Congressional  mandate  to  review  this 
information  prior  to  the  award  of  the 
training  segment  of  the  Grants,  we 
believe,  at  a  minimum,  that  RSPA 
cannot  unilaterally  eliminate  this 
requirement  without  Congressional 
approval."  RSPA  believes  that  the  effect 
on  the  hazardous  materials  grants 
program  of  removing  §  110.30(a)(4) 
requires  further  study  and.  therefore, 
RSPA  is  not  removing  §  110.30(a)(4). 

Part  172 

Appendix  C  to  Part  1 72    Dimensional 
Specifications  for  Recommended 
Placard  Holder.  This  appendix  provides 
specific  dimensions  for  a  recommended 
placard  holder.  Some  commenters 
expressed  concern  in  regard  to  RSPA's 
proposal  to  remove  specifications  for 
placard  holders  frova  the  HMR. 
Commenters  stated  that  the  placard 
specification  is  widely  used  and 
beneficial  in  reducing  the  potential  for 
loss  of  placards  during  transportation. 
Commenters  believed  that  removal  of 
the  placard  holder  dimensional 
specifications  would  lead  to  more 
confusion  and  noncompliance,  and 
recommended  that  RSPA  retain  the 
placard  holder  specifications.  RSPA 
concurs  with  the  commenters  and  is  not 
removing  the  specifications  for  the 
placard  holder  and  is  not  revising 
§  172.516  as  proposed. 

Part  173 

§173.10    Tank  car  shipments.  This 
section  contains  specific  requirements 
for  offerors  of  tank  cars  containing 
certain  hazardous  materials.  RSPA 
proposed  to  remove  this  section  because 
RSPA  believed  it  to  be  inconsistent  with 
current  industry  practice.  One 
commenter  disagreed  with  RSPA  and 
stated  that  additional  justification  is 
needed  before  RSPA  removes  this 
section  from  the  HMR.  Upon  further 
review.  RSPA  is  not  removing  §  173.10 
from  the  HMR.  Corresponding  changes 
were  not  proposed  in  §  174.204  or 
§  174.304,  which  contain  similar 


requirements  applicable  to  rail  carriers 
and  it  would  be  inappropriate  to  remove 
only  §  173.10.  RSPA  will  reevaluate  the 
need  for  these  sections  in  a  future 
rulemaking  action. 

§  1 73.324    Ethyl  methyl  ether.  This 
section  provides  non-bulk  packaging 
requirements  specific  to  ethyl  methyl 
ether.  Instead  of  having  a  specific 
packaging  section  for  this  material. 
RSPA  is  revising  its  packaging  reference 
in  Column  (8B)  of  the  HMT  to  read 
"§173.201"  for  non-bulk  packaging 
authorizations  and  is  removing 
§173.324. 

§  1 73.45 1    Fissile  materials — general 
requirements.  This  section  states  that 
fissile  radioactive  material  packages 
must  comply  with  requirements  of 
§§173.457  through  173.459.  RSPA 
believes  this  section  is  unnecessary  and 
is  removing  it.  In  addition,  a  reference 
to  §  173.451  contained  in  §  173.453  is 
removed. 

§  1 73.477    Approval  for  export 
shipments.  This  section  sets  forth 
procedures  for  obtaining  an  approval  for 
export  shipments  of  packages  for  which 
an  International  Atomic  Energy  Agency 
certificate  of  competent  authority  has 
been  issued.  RSPA  is  removing  this 
section  because  the  requirements  for 
export  shipments  of  hazardous 
materials,  including  radioactive 
materials,  are  specified  in  §  171.12. 

§  1 73.478    Notification  to  competent 
authorities  for  export  shipments.  This 
section  requires  shippers  who  export 
Type  B  quantities  of  Class  7  material  to 
notify  the  competent  authority  of  each 
country  through  which  or  into  which 
the  package  is  to  be  transported,  prior  to 
the  first  shipment.  The  shipper  is 
required  to  submit  copies  of  all  relevant 
competent  authority  certificates.  RSPA 
is  removing  this  section  because  the 
requirements  for  export  shipments  of 
hazardous  materials,  including  Class  7 
material,  are  sjiecified  in  §  171.12. 

Part  174 

§174.16    Removal  and  disposition  of 
hazardous  materials  at  destination.  This 
section  prescribes  requirements  for 
delivering  hazardous  materials  to  non- 
agency  and  agency  stations  and 
disposing  of  the  materials  in  the  event 
that  they  are  not  removed  from  a 
carrier's  property  by  the  consignee  of 
the  materials.  RSPA  proposed  to  remove 
§  174.16  because  it  is  outdated  and 
urmecessary.  Two  commenters 
requested  that  RSPA  retain  this  seciion. 
They  stated  that  removal  of  this  section 
would  increase  the  likelihood  of 
unauthorized  or  illegal  access  to 
explosives  and  that  the  requirements  of 
§  174.16  should  be  the  minimum 
standard  for  carriers  of  explosives. 
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RSPA  believes  that  the  ramifications  of 
removing  this  section  from  the  HMR 
need  hjrther  review  and,  therefore,  has 
decided  against  removing  §  174.16. 

^  1 74.20    Local  or  carrier  restrictions. 
This  section  states  that  carriers  may 
impose  local  restrictions  when  local 
conditions  present  an  unsafe 
transportation  environment.  Also, 
§  174.20  states  that  carriers  must  report 
all  carrier  restrictions  to  the  Bureau  of 
Explosives.  RSPA  stated  in  the  NPRM 
that  it  was  proposing  to  remove  §  174.20 
because  it  believes  that  centralizing  a 
list  of  all  rail  carrier  restrictions  should 
be  an  industry  practice  and  not  a 
regulatory  requirement.  Two 
commenters  disagreed  with  RSPA's 
proposal  to  remove  §  174.20,  stating  that 
the  section  is  necessary  for  safety  and 
that  carriers  should  be  allowed  to 
impose  local  restrictions.  RSPA  believes 
that  the  effect  of  removing  this  section 
from  the  HMR  on  the  railroad  industry 
requires  further  study  and,  therefore, 
RSPA  is  not  removing  §  174.20  from  the 
HMR. 

§  1 74.33    Lost  or  destroyed  labels  and 
placards./§  1 76.33  Labels./§  1 77.815 
Lost  or  destroyed  labels.  These  sections 
require  carriers  to  maintain  an  adequate 
supply  of  labels  and  placards  in  case 
labels  or  placards  become  lost  or 
destroyed.  Several  commenters  were 
concerned  that  removing  these  sections 
would  allow  carriers  to  move  hazardous 
materials  packages  without  their  proper 
labels,  and  recommended  that  RSPA 
retain  these  sections.  RSPA  disagrees. 
By  removing  these  sections,  RSPA  is  not 
allowing  carriers  to  transport  hazardous 
materials  that  are  not  in  compliance 
with  the  HMR.  As  specified  in  the  HMR. 
shippers  may  not  offer  and  carriers  may 
not  transport  hazardous  materials  unless 
they  are  properly  packaged,  marked, 
labeled  and  placarded.  This  basic 
requirement  is  not  eliminated  by 
removal  of  these  sections.  Accordingly, 
§§  174.33,  176.33.  and  177.815  are 
removed  as  proposed. 

§174.107    Snipping  days  for  Division 
1.1  or  1.2  (Class  A  explosive)  materials. 
This  section  prescribes  requirements  for 
carriers  to  designate  days  in  which 
Division  1.1  or  1.2  materials  are 
accepted  and  delivered.  RSPA  proposed 
to  remove  this  section  because  it 
generally  applies  to  a  shipment  of 
explosives  by  a  rail  express  carrier 
which  is  no  longer  a  common  practice. 
One  commenter  stated  that,  though  this 
is  no  longer  a  common  practice,  this 
section  should  be  retained  as  the 
minimum  standard  for  such  shipments 
by  rail.  RSPA  believes  that,  by  removing 
unnecessary  and  redundant  regulations, 
the  HMR  will  be  an  easier  set  of 
regulations  to  follow,  thus  increasing 


compliance  and  safety.  Section  174.107 
is  unnecessary  because  it  addresses  a 
type  of  transportation  that  is  no  longer 
a  common  practice.  Therefore.  RSPA  is 
removing  §  174.107  from  the  HMR. 

§174.1 09    Non-agency  shipments. 
This  section  provides  requirements  for 
Class  1  shipments  accepted  by  a  carrier 
at  a  non-agency  station.  RSPA  is 
removing  this  section  because  it  is  no 
longer  necessary. 

§  1 74.280    Division  2.3  (poisonous 
gas)  materials  with  foodstuffs.  This 
section  provides  a  prohibition  from 
transporting  packages  labeled  POISON 
GAS  with  foodstuffs.  RSPA  proposed  to 
remove  this  section  because  Division  2.3 
materials  present  a  hazard  if  inhaled  but 
do  not  pose  a  significant  hazard  to 
foodstuffs  or  edible  material.  One 
commenter  stated  that  contamination  of 
foodstuffs  by  Division  2.3  material  is 
possible  when  the  integrity  of  the 
packaging  is  compromised.  RSPA  is  not 
aware  of  any  Division  2.3  material  that 
would  pose  a  significant  hazard  to 
foodstuffis;  and  this  amendment  is 
consistent  with  the  regulations  for 
highway  transportation.  No  incidents 
have  been  reported  involving  the 
transportation  of  foodstuffs  and  Division 
2.3  materials  in  the  same  motor  vehicle. 
Therefore.  RSPA  is  removing  this 
section  from  the  HMR  as  proposed. 

§174.410    Special  handling 
requirements  for  matches.  This  section 
provides  special  handling  requirements 
for  strike-anywhere  matches.  RSPA 
proposed  to  remove  this  section  because 
it  believes  the  section  is  no  longer 
necessary  based  on  current  packaging 
requirements  in  Part  1 73  for  strike- 
anywhere  matches.  One  commenter 
stated  that  this  section  provides  a 
minimum  standard  for  the  safe  transport 
of  strike-anywhere  matches  and 
suggested  that  it  be  retained.  RSPA 
believes  that  this  section  is  no  longer 
necessary  and  is  removing  it  from  the 
HMR. 

§  1 74.450    Fires.  This  section 
addresses  disposition  of  cotton  or 
charcoal  which  has  been  damaged  in  a 
fire.  One  commenter  opposed  the 
proposed  removal  of  this  section  and 
stated  that  if  these  mitigation 
requirements  are  not  retained,  carriers 
will  not  undertake  these  measures. 
RSPA  disagrees  and  believes  that  the 
procedures  are  outmoded  and 
inappropriate  as  a  regulatory  standard. 
Therefore.  RSPA  is  removing  this 
section  from  the  HMR. 

§  1 74.510    Special  handling 
requirements  for  nitrates.  This  section 
prescribes  requirements  for  carriers  of 
nitrates  to  ensure  that  the  rail  car  is 
closed,  clean  and  free  of  projections 
before  loading  the  nitrates.  RSPA  is 


removing  this  section  because  the 
requirements  of  subpart  C  of  part  174 
adequately  cover  the  loading  of  this 
material  in  a  rail  car. 

§  1 74.57    Cleaning  cars./§  174.515 
Cleaning  cars;  potassium 
permanganate./  §  174.615(a)  Cleaning 
cars.  Sections  174.515  and  174.615(a) 
require  that  rail  cars  be  cleaned 
following  the  carriage  of  potassium 
permanganate  or  Division  6.1  materials, 
respectively.  Section  174.57  requires 
that  rail  cars  carrying  any  hazardous 
material  that  has  leaked  from  a  package 
be  carefully  cleaned.  RSPA  proposed  to 
remove  §§  174.515  and  174.615(a) 
because  it  believes  that  the  requirements 
of  subpart  C  of  part  174  adequately 
cover  the  cleaning  of  rail  cars  that 
previously  contained  these  materials. 
Commenters  stated  that  all  three  of 
these  sections  should  be  retained  in 
order  to  protect  wmicer  safety  and  cross- 
contamination  of  products.  RSPA  agrees 
that  the  general  provisions  of  §  174.57, 
which  require  that  all  rail  cars  must  be 
cleaned  when  there  is  leakage  of 
hazardous  materials,  should  be  retained 
in  order  to  assure  proper  cleaning  of  rail 
cars.  However,  RS'A  beUeves  that 
retention  of  §  174.57  makes  §§  174.515 
and  174.615  redundant  and,  therefore,  is 
removing  these  two  sections  from  the 
HMR. 

§  1 74.840    Special  loading  and 
handling  requirements  for  asbestos./ 
§  1 75.640  Special  requirements  for  Class 
9  (miscellaneous  hazardous)  material./ 
§  1 76.906  Stowrage  and  handling  of 
asbestos./  §  1 77.844  Class  9 
(miscellaneous  hazardous)  materials. 
These  sections  prescribe  requirements 
for  minimization  of  occupational 
exposure  to  asbestos.  RSPA  proposed  to 
eliminate  these  sections  because  it 
believes  that  other  Federal  regulations 
more  than  adequately  address 
occupational  exposures  to  workers. 
Commenters  requested  that  RSPA  retain 
these  sections  and  stated  that  RSPA  is 
required  by  Congress  to  promulgate 
regulations  for  the  safe  transportation  of 
hazardous  materials,  including  the 
loading,  unloading  and  storage 
incidental  thereto.  One  commenter 
stated  that  "it  is  inappropriate  for  RSPA 
to  withdraw  its  jurisdiction  simply 
because  another  Federal  agency 
regulation  infringes  on  RSPA's  area  of 
responsibility."  RSPA  continues  to 
believe  that  other  Federal  regulations 
more  than  appropriately  address 
occupational  exposures  to  workers. 
Therefore,  there  is  no  need  for  RSPA  to 
maintain  these  additional  requirements 
and  RSPA  is  removing  these  sections 
from  the  HMR. 
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Part  176 

§  1 76. 79    Spaces  exposed  to  carbon 
monoxide  or  other  hazardous  vapors. 
This  section  prescribes  occupational 
requirements  for  personnel  exposed  to 
carbon  monoxide  vapors.  In  the  NPRM, 
RSPA  stated  that  the  provisions  of 
§  176.79  are  governed  under  46  CFR  Part 
97.  A  commenter  stated  that  46  CFR  Part 
97  only  applies  to  inspected  vessels,  i.e., 
those  vessels  required  to  be  issued 
certificates  of  inspection  under  the 
provisions  of  46  U.S.C,  and  not  vessels 
of  foreign  nations.  Therefore,  the 
commenter  stated  that  personnel  on 
non-inspected  and  foreign  vessels, 
which  constitute  the  vast  majority  of 
vessels  carrying  hazardous  materials  in 
the  U.S.  waters,  would  not  be  afforded 
any  protection  from  carbon  monoxide 
vapors. 

RSPA  acknowledges  that  the 
requirements  in  46  CFR  Part  97  only 
apply  to  inspected  vessels,  but  it  is 
inappropriate  to  regulate  under  the 
HMR  worker  protection  from  carbon 
monoxide  vapors  being  emitted  from 
trucks  or  other  mechanized  equipment 
used  at)oard  vessels.  This  issue  is  not 
unique  to  hazardous  materials 
transportation.  Therefore,  RSPA  is 
removing  this  section  from  the  HMR. 

Part  177 

§177.811    Astray  shipments.  This 
section  prescribes  requirements  for  a 
package  that  has  lost  its  label.  The 
section  states  that  a  carrier  must  place 
a  FLAMMABLE  LIQUID  label  on  a 
package  that  has  lost  its  label.  RSPA  is 
removing  the  requirements  of  §  177.811 
because  ciurent  industry  practices  and 
compliance  with  Part  172  of  the  HMR 
(e.g.,  proper  shipping  name  and 
identification  nimiber  markings  on 
packages)  make  it  very  unlikely  that  a 
carrier  will  have  "no  knowledge"  of  the 
contents  of  a  package  of  hazardous 
materials. 

§177.813    Inefficient  containers. 
This  section  states  that  experience 
gained  on  damaged  packages  must  be 
recorded  by  the  Bureau  of  Explosives 
(BOE)  to  determine  if  a  packaging 
should  be  prohibited  from  use.  This 
action  is  no  longer  taken  by  the  BOE; 
therefore,  this  section  is  removed. 

§  1 77.823    Marking  and  placarding  of 
motor  vehicles.  RSPA  received 
comments  concerning  the  proposed 
removal  of  provisions  for  transportation 
of  leaking  cargo  tanks  in  part  177. 
Several  commenters  statCKl  that 
relocating  the  provisions  for 
transportation  of  leaking  cargo  tanks 
from  §  177.856  to  §  177.823  would  cause 
confusion  since  the  heading  of  this 
section  refers  to  marking  and  placarding 


of  motor  vehicles.  RSPA  is  relocating 
the  provisions  for  leaking  cargo  tanks 
&x>m  §  177.856  to  §  177.823.  However, 
in  order  to  eliminate  any  confusion, 
RSPA  is  revising  the  heading  of 
§  177.823  to  read  "Movement  of  motor 
vehicles  in  emergency  situations." 

§  1 77.837(a)    Class  3  (flammable) 
liquid  materials.  Paragraph  (a)  of  this 
section  requires  that  die  engine  of  a 
motor  vehicle  must  be  turned  off  when 
the  vehicle  is  being  loaded  with  Class  3 
materials.  RSPA  proposed  to  remove 
this  restriction  because  it  is  no  longer 
necessary  and  often  not  practical, 
especially  for  application  to  diesel 
engines  during  cold  weather.  Two 
commenters  requested  that  RSPA  retain 
the  requirements  stating  that  an 
operating  motor  vehicle  engine 
represents  an  ignition  source. 
Commenters  also  stated  that  National 
Fire  Protection  Standards  r»  quire  that 
the  motor  of  a  cargo  tank  motor  vehicle 
be  shut  down  throughout  the  transfer 
operations  of  flanunable  liquids.  Two 
commenters  supported  the  proposal  and 
stated  that  it  is  very  difficult  to  restart 
a  diesel  engine  if  it  becomes  too  cold 
and  keeping  the  engine  nmning  could 
facilitate  the  removal  of  the  trailer  in  the 
event  of  an  emergency. 

The  provision  in  paragraph  (a)  of 
§  177.837  apphes  to  all  motor  vehicles 
loading  or  unloading  flammable  liquids 
including  those  transporting  non-bulk 
packages,  not  just  to  cargo  tank  motor 
vehicles.  Based  on  this  broad 
application,  RSPA  believes  that  it  is  not 
necessarj'  to  shut  off  the  engine  of  all 
motor  vehicles  loading  or  unloading 
non-bulk  packages  of  flanunable  liquids. 
However,  RSPA  agrees  with  those 
commenters  who  stated  that  the  engines 
of  cargo  tank  motor  vehicles  carrying 
Class  3  material  should  be  shut  off 
during  loading/unloading  operations. 
Accordingly,  RSPA  is  not  removing 
paragraph  (a)  but  is  revising  it  so  that  it 
only  applies  to  cargo  tank  motor 
vehicles. 

§  1 77.838    Class  4  materials.  Class  5 
and  Division  4.2  materials.  Section 
177.838(d)  prescribes  requirements  for 
"loose  or  baled  nitrate  of  soda  bags"  and 
S  177.838(e)  prescribes  blocking  and 
bracing  requirements  for  "strike- 
anywhere  matches".  RSPA  is  removing 
§  177.838(d)  because  "loose  or  baled 
nitrate  of  soda  bags"  are  no  longer 
routinely  transported  and,  therefore,  it 
is  unnecessary.  RSPA  is  removing 
§  177.838(e)  because  these  modal 
•operational  requirements  are  no  longer 
necessary  based  on  current  packaging 
requirements  for  strike-anywhere 
matches. 

§  1 77.853    Transportation  and 
delivery  of  shipments.  RSPA  proposed 


to  remove  paragraphs  (b)  and  (c)  of  this 
section  which  prescribe  general 
requirements  on  the  movement  of 
hazardous  materials.  The  provisions  of 
paragraph  (a)  were  proposed  to  be 
moved  to  §  177.800.  Two  commenters 
stated  that  it  is  premature  to  remove 
paragraphs  (b)  and  (c)  until  RSPA 
determines  when  transportation  begins 
and  ends.  RSPA  believes  that  removing 
paragraphs  (b)  and  (c)  does  not  impinge 
on  its  abilitv  to  determine  the  definition 
of  "in  transportation."  The  provisions 
found  in  paragraphs  (b)  and  (c)  address 
areas  that  should  be  handled  through 
responsible  business  practices  and  not 
regulatory  requirements. 

§  1 77.855    Accidents:  Class  1 
(explosive)  materials./  §  1 77.856 
Accidents;  Class  3  (flammable  liquid) 
materials. /§  177.857  Accidents:  Class  4 
(flammable  solid)  and  Class  5 
(oxidizing)  materials. /§  177.858 
Accidents:  Class  8  (corrosive) 
materials. /§  177.859  Accidents:  Class  2 
(gases)  materials./§  1 77.860  Accidents 
or  leakage:  Division  6. 1  (poisonous)  or 
Division  2.3  (poisonous  gas)  materials./ 
§  1 77.861  Accidents:  Class  7 
(radioactive)  materials  These  sections 
prescribe  general  guidance  on 
emergency  response  activities.  RSP.\ 
proposed  to  remove  these  sections 
because  of  the  addition  of  the 
emergency  response  provisions  in  Part 
172.  Several  commenters  requested  that 
RSPA  retain  these  sections  hJecause 
these  provisions  should  be  in  addition 
to,  and  not  in  lieu  of,  the  emergency 
response  information  of  Part  172.  One 
commenter  stated  that  in  order  to 
protect  the  hazardous  materials  industn,' 
from  intrusion  from  other  Federal  and 
State  agencies  into  the  area  of  hazardous 
materials  transportation,  RSPA  should 
retain  these  sections.  One  commenter, 
who  agreed  with  RSPA's  proposal  to 
remove  these  sections,  stated  that 
responders  probably  do  not  use  the 
provisions  in  these  sections  in  an 
emergency  situation. 

RSPA  disagrees  with  commenters 
who  stated  that  these  sections  should  be 
retained  in  order  to  keep  other  Federal 
and  State  agencies  from  regulating  the 
actions  to  be  taken  in  the  event  of  a 
transportation-related  incident 
involving  hazardous  materials.  RSPA 
continues  to  believe  that  these  sections 
may  not  provide  appropriate  required 
actions  to  protect  the  public  or  the 
environ^nent.  The  emergency  response 
information  required  to  be  carried  with 
hazardous  materials  is  a  much  better 
source  of  information  relative  to  the 
initial  mitigation  actions  to  be  taken. 
Most  of  these  sections  were  written 
prior  to  current  standards  addressing 
emergency  response  operations.  The 
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means  and  mechanisms  of  responding 
to  hazardous  materials  incidents  have 
evolved  greatly  since  these  sections 
were  introduced  into  the  HMR.  The 
Environmental  Protection  Agency  and 
the  Occupational  Safety  and  Health 
Administration  have  regulations 
addressing  environmental  clean-up  and 
emergency  response  operations  and 
have  expertise  in  this  area.  Fire 
departments  and  other  emergency 
response  organizations  are  better 
equipped  and  trained  to  handle 
hazaidous  materials  transportation 
incidents.  In  addition,  these  sections 
apply  to  motor  carriers  only.  They  do 
not  apply  to  the  emergency  responders, 
other  than  motor  carrier  personnel,  who 
are  called  upon  to  respond  to  hazardous 
materials  transportation  incidents. 
Based  on  the  foregoing.  RSPA  is 
removing  the  accident  mitigation 
provisions  in  §§  177.855-177.861  from 
the  HMR. 

D.  Duplicative  Sections 

The  following  is  a  listing  of  those 
sections  that  are  removed  from  the  HMR 
because  they  are  duplicative  or  refer  the 
reader  to  a  section  of  general 
applicability.  In  removing  the  sections 
listed  below,  RSPA  believes  that  no 
substantive  regulatory  requirements  are 
being  removed.  For  example,  RSPA  is 
removing  §§174.480  and  174.580 
because  these  requirements  are  already 
covered  under  §  174.680.  Several 
commenters  were  confused  by  RSPA's 
proposal  to  remove  some  of  these 
sections  and  believed  that  RSPA  was 
actually  removing  regulatory 
requirements.  This  is  not  the  case.  RSPA 
is  merely  consolidating  provisions  of 
the  HMR  to  make  a  smaller  and  less 
burdensome  set  of  regulations. 

List  of  Affected  Sections 

171.13    Emergency  regulations. 
173.314(h)     Requirements  for 

compressed  gases  in  tank  car  tanks. 
173.444     Labeling  requirements. 
173.446     Placarding  requirements. 
173.463    Packaging  ana  shielding- 

testing  for  integrity. 
174.7    Compliance  and  training. 
174.12     Intermediate  shippers  and 

carriers. 
174.45    Reporting  hazardous  materials 

incidents. 
174.69    Removal  of  placards  and  car 

certifications  after  unloading. 
174.100     Forbidden  Class  1  (explosive) 

materials. 
174.208     Rail  cars,  truck  bodies*,  or 

trailers  with  fumigated  or  treated 

lading. 
174.380    Class  3  (flammable  liquid) 

materials,  with  a  subsidiary  hazard  of 

Division  6.1  (poisonous)  materials, 

with  foodstuffs. 


174.430    Special  handling 

requirements  for  Division  4.2 

(pjrroforic  liquid)  materials. 
174.480    Class  4  (flammable  soUd) 

materials,  with  a  subsidiary  hazard  of 

Division  6.1  (poisonous)  materials, 

with  foodstuffs. 
174.580    Division  5.1  (oxidizer) 

materials,  with  a  subsidiary  hazard  of 

Division  6.1  (poisonous  materials), 

with  foodstuffs. 
174.615    Cleaning  cars. 
174.800    Special  handling 

requirements  for  Class  8  (corrosive) 

materials. 
174.810    Special  handling 

requirements  for  wet  electric  storage 

batteries. 
175.45    Reporting  hazardous  materials 

incidents.  (With  applicable  change  to 

§171.15  and  171.16) 
176.76  (f).  (g)(l).(4)    Transport  vehicles, 

freight  cortainers,  and  portable  tanks 

containing  hazardous  materials. 
176.78(g),  (4),(5)    Use  of  powered- 

operated  industrial  trucks  on  board 

vessels. 
176.331     Transportation  of  Class  3 

(flammable]  liquids  with  foodstuffs. 
176.419    Class  4  (flammable  solids)  or 

Class  5  (oxidizers  and  organic 

peroxides)  materials  transported  with 

foodstuffs. 
176.800    General  stowage 

requirements,  (last  sentence) 
177.803     Export  and  import  shipments 

by  domestic  carriers  by  motor 

vehicles. 

177.805  Canadian  shipments  and 
packagings. 

177.806  U.S.  Government  material. 

177.807  Reporting  hazardous  materials 
incidents. 

177.808  Connecting  carrier  shipments. 

177.809  Carrier's  material  and 
supplies. 

177.812    Containers  required. 

1 77.814     Retention  of  cargo  tank  motor 

vehicle  manufacturer's  certificate, 

maintenance  and  other  reports. 
177.821(c)  (d)(f)     Hazardous  materials 

forbidden  or  limited  for 

transportation. 
177.825  Routing  and  training 

requirements  for  Class  7  (radioactive) 

materials. 
177.836    Nonexplbsive  material. 
178.346-3     Structural  integrity. 
178.346-4     Joints. 
178.346-5    Manhole  assemblies. 
178.346-6    Supports  and  anchoring. 
178.346-7    Circumferential 

reinforcement. 
178.346-8    Accident  damage 

protection. 
178.346-9    Pumps,  piping,  hoses  and 

connections. 
178.346-12    Gauging  devices. 
178.346-14     Marking. 


178.346-15    Certification. 
178.347-3    Structural  integrity. 
178.347-4    Joints. 
178.347-6    Supports  and  anchoring. 
178.347-7    Circumferential 

reinforcement. 
178.347-8    Accident  damage 

protection. 
178.347-9    Pumps,  piping,  hoses  and 

connections. 
178.347-11    Outlets. 
178.347-12    Gauging  devices. 
178.347-14    Marking. 
178.347-15    Certification. 
178.348-3    Structurallntegrity. 
178.348-4     Joints. 
178.348-5    Manhole  assemblies. 
178.348-6    Supports  and  anchoring. 
178.348-7    Qrcumferential 

reinforcement. 
178.348-8    Accident  Damage 

Protection. 
178.348-11    Outlets.  - 
178.348-12    Gauging  devices. 
178.348-14    Marking. 
178.348-15    Certification. 
179.100-2    Approval. 
179.100-5    Bxirsting  pressure. 
179.100-11    Tank  mounting. 
179.100-22    Certificate  of  construction. 
179.104    Sf>ecial  requirements  for  spec. 

105A200-F  tank  car  tanks. 
179.104-1     Tanks  built  under  these 

specifications  must  meet  the 

requirements  of  §§  179.100. 179.101, 

and  when  applicable  §§  179.102  and 

179.104. 
179.104-2    Type. 
179.104-3    Tank  mounting. 
179.104-4    Welding. 
179.106     [Reserved] 
179.200-2     Approval. 
179.200-5    Bursting  pressure. 
179.200-12    Tank  mounting.  See 

§179.10. 
1 79. 200-20    Interior  heater  systems. 
179.200-26    Certificate  of  construction. 
179.202—179.202-22     [Reserved] 
179.220-2    Approval. 
179.220-5    Bursting  pressure. 
179.220-12    Tank  mounting. 
179.220-21    Interior  heating  systems. 
179.220-27    Certificate  of  construction. 
179.300-2    Approval. 
179.300-5    Bursting  pressure. 
179.300-11     Tank  mounting. 
179.400-2    Approval. 
179.400-6(a)     Bursting  and  buckling 

pressure. 
179.400-26    Certificate  of  construction. 
179.500-2    Approval. 
179.500-9    Tank  mounting. 

III.  Regulatory  Analjrses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
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section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  PR 
11034).  The  economic  impact  of  this 
rule  is  minimal  to  the  extent  that  the 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101-5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  p>ertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  doounents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  and 

(v)  the  design,  manufacturing, 
fiabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

Title  49  U.S.C.  5125(b)(2)  provides 
that  if  EKDT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  the 
effective  date  of  Federal  preemption  for 
these  requirements  is  October  1, 1996. 

This  final  rule  removes  imnecessary. 
obsolete  and  duplicative  regulations 
governing  the  transportation  of 
hazardous  materials,  and  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  fisderalism 
assessment. 

Executive  Order  12778 

Any  interested  person  may  petition 
RSPA's  Administrator  for 
reconsideration  of  this  final  rule  within 
30  days  of  publication  of  this  rule  in  the 


Federal  Register,  in  accordance  with  the 
procedures  set  forth  at  49  CFR  106.35. 
Neither  the  filing  of  a  petition  for 
reconsideration  nor  any  other 
administrative  proceeding  is  required 
before  the  filing  of  a  suit  in  court  for 
review  of  this  rule. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  does  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
new  information  collection 
requirements. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

Listof  Subiects 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation,  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Marking, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Uraniimi. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 77 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Port  178 

Hazardous  materials  transportation. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety,  Rep>orting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  parts  107, 171, 172, 173,  174,  175, 
176, 177, 178,  and  179  are  amended  to 
read  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127,  44701;  49 
CFR  1.45, 1.53. 

§107.111    [Amwidad] 

2.  In  §  107.111,  paragraph  (d)  is 
removed  and  reserved. 

§107^04    [Amendsd] 

3.  In  §  107.504(a)  and  (c).  the  phrase 
"three  years"  is  removed  and  replaced 
with  the  phrase  "six  years"  each  place 
it  appears. 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DERNITIONS 

4.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

§171.13    [RamovMl] 

5.  Section  171.13  is  removed. 

6.  In  §  171.15,  paragraph  (b),  the 
introductory  text  is  revised  to  read  as 
follows: 

§171.15    ImmwNala  notice  of  cartatn 
hazardous  matariais  incktonts. 

***** 

(b)  Except  for  transportation  by 
aircraft,  each  notice  required  by 
paragraph  (a)  of  this  section  shall  be 
given  to  the  Department  by  telephone 
(toll-free)  on  800-424-8802.  Notice 
involving  shipments  transported  by 
aircraft  must  be  given  to  the  nearest 
FAA  Civil  Aviation  Security  Office  by 
telephone  at  the  earliest  practical 
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moment  after  each  incident  in  place  of 
the  notice  to  the  Department.  Notice 
involving  etiologic  agents  may  be  given 
to  the  Director,  Centers  for  Disease 
Control,  U.S.  Public  Health  Service, 
Atlanta,  Ga.  (800)  232-0124,  in  place  of 
the  notice  to  the  Department  or  (toll 
call)  on  202-267-2675.  Each  notice 
must  include  the  following  information: 
***** 

7.  In  §  171.16,  paragraph  (b)  is  revised 
to  read  as  follows: 

§171.16    Detailed  hazardous  materials 
Incident  reports. 

***** 

(b)  Each  carrier  making  a  report  under 
this  section  shall  send  the  report  to  the 
Information  Systems  Manager,  DHM-63, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  Washington,  DC  20590- 
0001;  and,  for  incidents  involving 
transportation  by  aircraft,  a  copy  of  the 
report  shall  also  be  sent  to  the  FAA 
Civil  Aviation  Security  Office  nearest 
the  location  of  the  incident.  A  copy  of 
the  report  shall  be  retained  for  a  period 
of  two  years,  at  the  carrier's  principal 
place  of  business,  or  at  other  places  as 
authorized  and  approved  in  writing  by 
an  agency  of  the  Department  of 
Transportation. 


PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION.  AND 
TRAINING  REQUIREMENTS 

8.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53 

9.  In  §  172.101,  paragraph  (g)  is 
revised  to  read  as  follows: 

§172.101    Purpose  and  use  Of  hazardous 
malsrials  table. 


(g)  Column  6:  Labels  Column  6 
specifies  codes  which  represent  the 
hazard  warning  labels  required  for  a 
package  filled  with  a  material 
conforming  to  the  associated  hazard 
class  and  proper  shipping  name,  unless 
the  package  is  otherwise  excepted  from 
labeling  by  a  provision  in  subpart  E  of 
this  part,  or  part  173  of  this  subchapter. 
The  first  code  is  indicative  of  the 
primary  hazard  of  the  material. 
Additional  label  codes  are  indicative  of 
subsidiary  hazards.  Provisions  in 
§  172.402  may  require  that  a  label  other 
than  that  specified  in  Column  6  be 
affixed  to  the  package  in  addition  to  that 
specified  in  Column  6.  No  label  is 


required  for  a  material  classed  as  a 
combustible  liquid  or  for  a  Class  3 
material  that  is  reclassed  as  a 
combustible  liquid.  The  codes 
contained  in  Column  6  are  defined 
according  to  the  following  table: 

Label  Substitution  Table 


label  cxxje 

Label  name 

1  

1.1  '  

1.2'  

1.3'  

Explosive. 
Explosive  1.1.' 
Explosive  1.2.' 
Explosive  1.3.' 

1.4'   

1.5'    

Explosive  1.4.' 
Explosive  1.5.' 
Explosive  1.6.' 

1.6'  

2.1   

2.2  

Flammable  Gas. 
Non-Flammable  Gas. 

2.3  

Poison  Gas. 

3  

4.1    

Flammable  Uqutd. 
Flammable  Solid. 

4.2  

Soorrtaneouslv  Combustible 

4.3  

Dangerous  When  Wet. 

Oxidizer. 

Organic  Peroxide. 

Poison. 

Poison. 

Keep  Away  From  Food. 

Irrfectious  Substance 

5.1    

5.2  

6.1  (1)2  

6.1  (11)2   

6.1  (111)2   .... 

6.2  

7  

8  

9  

Radioactive. 
Corrosive. 
Class  9. 

'  Flefers  to  the  appropriate  compatitiility 
group  letter. 

2  The  packing  group  for  a  material  is  indi- 
cated in  column  5  of  the  table. 


§172.101    [Amended] 

10.  In  §  172.101.  the  following 
changes  are  made  to  the  Hazardous 
Materials  Table: 

a.  In  Column  (5),  the  heading  is 
revised  to  read  "PG". 

b.  Fo^  the  entry  "Ethyl  methyl  ether", 
in  Column  (8B),  the  nonbulk  packaging 
reference  is  revised  to  read  "201". 

c.  In  column  (6)  the  heading  is  revised 
to  read  "Label  codes",  and: 

(1)  The  word  "EXPLOSIVE"  is 
removed  in  each  place  it  appears: 

(2)  The  words  "FLAMMABLE  GAS" 
are  removed  and  replaced  with  "2.1"  in 
each  place  they  appear; 

(3)  The  words  "NONFLAMMABLE 
GAS"  are  removed  and  replaced  with 
"2.2"  in  each  place  they  appear; 

(4)  The  words  "POISON  GAS"  are 
removed  and  replaced  with  "2.3"  in 
each  place  they  apoear; 

(5)  The  words  "FLAMMABLE 
LIQUID"  are  removed  and  replaced  with 
"3  '  in  each  place  they  appear; 

(6)  The  words  "FLAMJMABLE  SOLID" 
are  removed  and  replaced  with  "4.1"  in 
each  place  they  appear; 

(7)  The  words  "SPONTANEOUSLY 
COMBUSTIBLE"  are  removed  and 
replaced  with  "4.2"  in  each  place  they 
appear; 


(8)  The  words  "DANGEROUS  WHEN 
WET"  are  removed  and  replaced  with 
"4.3"  in  each  place  they  appear; 

(9)  The  word  "OXIDIZER"  is  removed 
and  replaced  with  "5.1"  in  each  place 

it  appears; 

(10)  The  words  "ORGANIC 
PEROXIDE"  are  removed  and  replaced 
with  "5.2"  in  each  place  they  appear; 

(11)  The  word  "POISON"  is  removed 
and  replaced  with  "6.1"  in  each  place 
it  appears; 

(12)  The  words  "KEEP  AWAY  FROM 
FOOD"  are  removed  and  replaced  with 
"6.1"  in  each  place  they  appear; 

(13)  The  words  "INFECTIOUS 
SUBSTANCE"  are  removed  and 
replaced  with  "6.2"  in  each  place  they 
appear; 

(14)  The  word  "RADIOACTIVE"  is 
removed  and  replaced  with  "7"  in  each 
place  it  appears; 

(15)  The  word  "CORROSIVE"  is 
removed  and  replaced  with  "8"  in  each 
place  it  appears; 

(16)  The  word  "CLASS"  is  removed 
in  each  place  it  appears;  and 

(17)  For  the  entries  "Organic  peroxide 
type  B,  liquid";  "Organic  peroxide  type 
B,  liquid,  temperature  controlled"; 
"Organic  peroxide  type  B,  solid";  and 
"Organic  peroxide  type  B,  solid, 
temperature  controlled"  the  label 
entries  are  revised  to  read  "5.2, 1". 

Appendix  A  to  §  172.101— (AnMndedl 

11.  In  Appendix  A  to  §  172.101.  in 
"Table  1— 41azardous  Substances  Other 
Than  Radionuclides",  the  second 
coliunn,  "Synonyms",  is  removed. 


§  172.201     [An 

12.  In  §  172.201,  paragraph  (b)  is 
removed  and  reserved. 

13.  In  §  172.203.  paragraph  (i)(4)  is 
added  to  read  as  follows: 

§172.203    Additional  description 
requirements. 


(i)*   *   * 

(4)  The  name  of  the  shipper. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

14.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127:  49  CFR 
1.53. 

§  1 73.1 1 ,  §  1 73.324,  §  1 73.444,  §  1 73.446, 
§  173.451,  §  173.463,  §  173.477,  §  173.478 
[Removed] 

15.  Sections  173.11,  173.324.  173.444. 
173.446.  173.451.  173.463, 173.477  and 
173.478  are  removed. 
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§173.314    [Amended] 

16.  In  §173.314,  paragraph  (h)  is 
removed  and  reserved. 

§173.453    [Amended] 

1 7.  In  the  introductory  text  of 

§  173.453,  the  wording  "§§173.451 
through"  is  revised  to  read  "§§  173.457 
and". 

PART  174— CARRIAGE  BY  RAIL 

18.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§  174.7,  §  174.12,  §  174.33,  §  174.45,  §  174.69, 
§  174.100,  §  174.107,  §  174.109,  §  174.208, 
§174.280,  §174.380    [Removed] 

Subpart  H  (§§  174.410-174.480)— 
[Removed] 

Subpart  I  (§§  174.510-174.580)— 
[Removed] 

Subpart  L  (§§  174.800  and  174.810)— 
[Removed] 

Subpart  M  (§  174.840)— [Removed] 

19.  Sections  174.7, 174.12, 174.33, 
174.45.  174.69.  174.100.  174.107. 
174.109,  174.208.  174.280,  174.380, 
Subpart  H  consisting  of  §§  174.410, 
174.430,  174.450,  and  174.480.  Subpart 
I  consisting  of  §§  174.510. 174.515.  and 
174.580.  Subpart  L  consisting  of 

§§  174.800,  and  174.810,  and  Subpart  M 
consisting  of  §  174.840  are  removed. 

§174.615    [Amended] 

20.  In  §  174.615,  paragraph  (a)  is 
removed  and  reserved. 

PART  175— CARRIAGE  BY  AIRCRAFT 

21.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53 

§175.45  and  §175.640    [Removed] 

22.  Sections  175.45  and  175.640  are 
removed. 

PART  176— CARRIAGE  BY  VESSEL 

23.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§  176.33,  §  176.79,  §  176.331,  §  176.419, 
§176.906    [Removed] 

24.  Sections  176.33,  176.79,  176.331. 
176.419.  and  176.906  are  removed.     , 

§176.76    [Amended] 

25.  In  §176.76.  paragraphs  (f).  (g)(1) 
and  (g)(4)  are  removed,  introductory  text 


of  paragraph  (g)  is  redesignated  as 
paragraph  (f)  introductory  text,  and 
paragraphs  (g)(2),  (g)(3),  and  (g)(5)  are 
redesignated  as  paragraphs  (f)(1).  (f)(2), 
and  (f)(3),  resf>ectively  and  paragraphs 
(h)  and  (i)  are  redesignated  as 
paragraphs  (g)  and  (h),  respectively. 

§176.78    [Amended] 

26.  In  §  176.78,  paragraphs  (g)(4)  and 
(g)(5)  are  removed  and  reserved. 

27.  In  §  176.800.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 76.800    General  stowage  requifsments. 

(a)  Each  package  required  to  have  a 
Class  8  (corrosive)  label  thereon  being 
transported  on  a  vessel  must  be  stowed 
clear  of  living  quarters,  and  away  from 
foodstu^s  and  cargo  of  an  organic 
nature. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

28.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

29.  In  §  177.800,  paragraph  (d)  is* 
added  to  read  as  foUows: 


§177.800  Purpose  and  scope  of  IMS 
ar>d  responsibility  for  compliance  and 
training. 


(d)  No  unnecessary  delay  in 
movement  of  shipments.  All  shipments 
of  hazardous  materials  must  be 
transported  without  unnecessary  delay, 
from  and  including  the  time  of 
commencement  of  the  loading  of  the 
hazardous  material  until  its  final 
unloading  at  destination. 

§  177.803,  §  177.805,  §  177  J06,  §  177.807, 
§  177.808,  §  177.809,1177.811,  §177.812, 
§  177.813,  §  177.814,  §  177.815,  §  177.825, 
§  177.826,  §  177.836,  §  177  J44,  §  177.853. 
§  177.855,  §  177.856,  §  177.857,  §  177.858, 
§177.858,  §177.860,  §177.861     [Removed] 

30.  Sections  177.803.  177.805. 
177.806.  177.807.  177.808.  177.809. 
177.811.  177.812.  177.813,  177.814, 
177.815.  177.825.  177.826,  177.836, 
177.844,  177.853.  177.855,  177.856, 
177.857,  177.858,  177.859,  177.860,  and 
177.861  are  removed. 

§177.821    [Amended] 

31.  In  §  177.821,  paragraphs  (c).  (d). 
(e),  and  (f)  are  removed. 

32.  Li  §  177.823.  the  section  heading 
is  revised  and  new  paragraphs  (b)  and 
(c)  are  added  to  read  as  follows: 

§  1 77.823    Movement  of  motor  veliicies  In 
emergency  situations. 


(b)  Disposition  of  contents  of  cargo 
tank  when  unsafe  to  continue.  In  the 
event  of  a  leak  in  a  cargo  tank  of  such 
a  character  as  to  make  further 
transportation  unsafe,  the  leaking 
vehicle  should  be  removed  from  the 
traveled  portion  of  the  highway  and 
every  available  means  employed  for  the 
safe  disposal  of  the  leaking  material  by 
preventing,  so  far  as  practicable,  its 
spread  over  a  wide  area,  such  as  by 
digging  trenches  to  drain  to  a  hole  or 
depression  in  the  ground,  diverting  the 
liquid  away  from  streams  or  sewers  if 
possible,  or  catching  the  liquid  in 
containers  if  practicable.  Smoking,  and 
any  other  source  of  ignition,  in  the 
vicinity  of  a  leaking  cargo  tank  is  not 
permitted. 

(c)  Movement  of  leaking  cargo  tanks. 
A  leaking  cargo  tank  may  be  transported 
only  the  minimum  distance  necessary  to 
reach  a  place  where  the  contents  of  the 
tank  or  compartment  may  be  disposed 
of  safely.  Every  available  means  must  be 
utilized  to  prevent  the  leakage  or 
spillage  of  the  liquid  upon  the  highwav. 

33.  In  §  177.837,  paragraph  (a)  IS 
revised  to  read  as  follows: 

§177.837    Class  3  (NammaMe  liquid) 


(a)  Engine  stopped.  Unless  the  engine 
of  a  cargo  tank  motor  vehicle  is  to  be 
used  for  the  o[>eration  of  a  pump,  no 
Class  3  material  shall  be  loaded  into,  or 
on,  or  unloaded  from  any  cargo  tank 
motor  vehicle  while  the  engine  is 
running. 


§177.838    [Amended] 

34.  In  §  177.838,  paragraphs  (d)  and 
(e)  are  removed  and  reserved. 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

35.  The  authority  citatioif  for  part  1 78 
continues  to  read  as  follows: 

Authority:  49  L.S.C.  5101-5127.  49  CFR 
1.53. 

§  178.346^,  §  178.346-^,  §  178.346-6, 
§  178.346-6,  §  178.346-7,  §  178.346-8, 
§  178.346-9,  §  178.346-12,  §  178.346-14, 
§  178.346-15,  §  178.347-3.  §  178.347-4. 
§  178.347-6,  §  178.347-7,  §  178.347-8, 
§  178.347-8.  §  178.347-11,  §  178.347-12. 
§  178.347-14,  §  178.347-15.  §  178.346-3, 
§  178.348-4,  §  178.348-6,  §  178.348-6, 
§  178.348-7,  §  178.348-8,  §  178.348-1 1, 
§  178.348-12,  §  178.346-14,  §  178.348-15 

[Removed] 

36.  Sections  178.346-3.  178.346-4, 
178.346-5,  178.346-6.  178.346-7. 
178.346-8,  178.346-9,  178.346-12. 
178.346-14.  178.346-15.  178.347-3. 
178.347-4,  178.347-6,  178  347-7. 
178.347-8.  178.347-9,  178.347-11. 
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178.347-12,  178.347-14.  178.347-15. 
178.348-3.  178.348-^.  178.348-5. 
178.348-*,  178.348-7.  178.348-8, 
178.348-11,  178.348-12.  178.348-14, 
and  178.348-15  are  removed. 

Subpart  J— {Amended] 

37.  In  subpart  J,  §  178.346-10, 
§  178.346-11.  and  §  178.346-13  are 
redesignated  as  §  178.346-3  through 
§  178.346-5.  respectively,  §§  178.347-5, 
178.347-10.  and  178.347-13  are 
redesignated  as  §§  178.347-3  through 
178.347-5.  respectively:  and 
§§  178.348-9,  178.348-10,  and  178.348- 
13  are  rodesignated  as  §§  178.348-3 
through  178.348-5,  respectively. 


PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

38.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.S3. 

§  17«.100-2.  §  179.100-8,  S  179.100-11. 
§  179.100-22,  §  179.104,  f  179.104-1. 
§  179.104-2,  S  179.104-3,  §  179.104-4, 
§  179.10ft-179.10ft-4.  §  179.200-4, 
§  179.200-6,  i  179.200-12,  §  179.200-20. 
S  179.20O-2C  §  179.202-179.202-42, 
S  179.220-2,  S  179.220-«,  f  179.220-12, 
S  179-220-21.  §179.220-27.  f  179.300-2, 
§  179.300-S.  S  179.300-11,  S  179.400-2, 
S  179.400-20,  §  179.500-2,  f  179.500-9 
[Removed] 

39.  Sections  179.100-2.  179.100-5. 
179.100-11.  179.100-22,  179.104, 


179.104-1,  179.104-2,  179.104-3. 
179.104-4.  179.106—  179.106-4. 
179.200-2,  179.200-5,  179.200-12, 
179.200-20.  179.200-26, 179.202— 
179.202-22.  179.220-2,  179.220-5. 
179.220-12.  179.220-21.  179.220-27. 
179.30O-2,  179.300-5.  179.300-11, 
179.400-2.  179.400-26.  179.500-2.  and 
179.500-9  are  removed. 

§179.400-0    [Amended] 

40.  In  §  179.400-6,  paragraph  (a)  is 
removed  and  reserved. 

Issued  in  Washington,  DC  on  April  1, 1996, 
under  authority  delegated  in  49  CFR  part  1. 

Rom  a.  McMurray, 

Acting  Deputy  Administrator. 

(FR  Doc.  96-9555  Filed  4-26-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  10ia-AO73 

Migratory  Bird  Harvest  Information 
Program;  Participating  States  for  the 
1996-97  Season 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule.  _ 

SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  herein  proposes  to 
amend  the  Migratory  Bird  Harvest 
Information  Program  (hereinafter 
F*rogram)  regulations.  The  Service  plans 
to  add  Alabama.  Georgia.  Idaho.  Illinois, 
Maine.  Minnesota,  Mississippi. 
Pennsylvania,  Tennessee,  and  Vermont 
fbeginiiing  with  the  1996-97  hunting 
season)  to  the  list  of  participating  States. 
This  regulatory  action  will  continue  to 
require  all  licensed  hunters  who  hunt 
migratory  game  birds  in  participating 
States  to  register  as  migratory  game  bird 
hunters  and  provide  their  name, 
address,  and  date  of  birth  to  the  State 
licensing  authority.  Hunters  will  be 
required  to  have  evidence  of  current 
participation  in  the  Program  on  their 
person  while  hunting  migratory  game 
birds  in  participating  States.  The  quality 
and  extent  of  information  about  harvests 
of  migratory  game  birds  must  be 
improved  in  order  to  better  manage 
these  populations.  Hunters'  names  and 
addresses  are  necessary  to  provide  a 
sample  frame  for  voluntary  hunter 
survevs  to  improve  harvest  estimates  for 
all  migratory  game  birds.  States  will 
gather  migratory  bird  hunters'  names 
and  addresses  and  the  Service  will 
conduct  the  harvest  surveys. 
DATES:  The  written  comment  period  for 
the  proposed  n»le  will  end  on  May  29. 
1996. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Chief.  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service.  10815  Loblolly  Pine 
Drive.  Laurel,  Maryland  20708-4028 
Comments  re<:eived  will  be  available  for 
public  inspection  during  normal 
business  hours  in  Building  158.  1081.5 
Loblolly  Pme  Drive  (Gate  4.  Patuxent 
Environmental  Science  Center),  Laurel. 
Maryland  20708-4028. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  ).  Hindman,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  P  O.  Box  68,  Wye 
Mills,  Maryland  21679,  (410)  827-8612. 
FAX  (410)827-5186 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  expand  the 


Program  to  include  the  States  of 
Alabama,  Georgia.  Idaho,  Illinois. 
Maine,  Minnesota,  Mississippi. 
Pennsylvania.  Tennessee,  and  Vermont 
beginning  in  the  1996-97  hunting 
season. 

Background 

The  purpose  of  this  cooperative 
Program  is  to  armually  obtain  a 
nationwide  sample  frame  of  migratory 
bird  hunters,  from  which  representative 
samples  of  hunters  will  be  selected  and 
aslced  to  participate  in  voluntary  harvest 
surveys.  State  wildlife  agencies  will 
provide  the  sample  frame  by  annually 
collecting  the  name,  address,  and  date 
of  birth  of  each  licensed  migratory  bird 
hunter  in  the  State.  To  reduce  survey 
costs  and  to  identify  hunters  who  hunt 
less  commonly-hunted  species.  States 
will  also  request  that  each  migratory 
bird  hunter  provide  a  brief  simimary  of 
his  or  her  migratory'  bird  hunting 
activity  for  the  previous  year.  States  will 
send  this  information  to  the  Service, 
and  the  Service  will  sample  hunters  and 
conduct  national  hunter  activity  and 
harvest  surveys. 

A  notice  of  intent  to  establish  the 
Program  was  published  in  the  June  24, 
1991,  Federal  Register  (56  FR  28812),  A 
final  rule  that  established  the  Program 
and  initiated  a  2-year  pilot  phase  in 
three  \>blunteer  States  (California, 
Missouri,  and  South  Dakota)  was 
published  in  the  March  19, 1993. 
Federal  Register  (58  FR  15093).  The 
pilot  phase  was  completed  following  the 
1993-94  migratory  bird  hunting  seasons 
in  California,  Missouri,  and  South 
DaliLOta. 

A  State/Federal  technical  group  was 
formed  to  evaluate  Program 
requirements,  the  different  approaches 
used  by  the  pilot  States,  and  the 
Service's  survey  procedures  during  the 
pilot  phase.  Changes  incorporated  into 
the  Program  as  a  resuh  of  the  technical 
group's  evaluation  were  specified  in  a 
final  rule,  published  in  the  October  21. 
1994,  Federal  Register  (59  FR  53334), 
that  initiated  the  implementation  phase 
of  the  Program. 

Currently,  all  licensed  hunters  who 
hunt  migratory  game  birds  in 
participating  States  are  required  to  have 
a  Program  validation,  indicating  that 
they  have  identified  themselves  as 
migratory  bird  hunters  and  have 
provided  the  required  information  to  the 
State  wildlife  agency.  Hunters  must 
provide  the  required  information  to 
each  State  in  which  they  hunt  migratory 
birds.  Validations  are  printed  on  or 
attached  to  the  annual  State  hunting 
license  or  on  a  State-specific 
supplementary  permit.  The  State  may 
charge  hunters  a  handling  fee  to 


comfwnsate  hunting-license  agents  and 
to  cover  the  State's  administrative  costs 
for  the  Program. 

The  State/Federal  technical  group 
continues  to  evaluate  the  Program  to 
determine  the  adequacy  and  timeliness 
of  the  sample  frame  and  the  time 
burden,  cost,  and  other  impacts  on 
hunters.  State  license  agents.  State 
wildlife  agencies,  and  the  Service. 
Emphasis  is  currently  on  the  time 
requirement  for  the  sample  frame  and 
on  alternative  survey  methods  for 
special  groups  of  unlicensed  hunters 
(e.g..  junior  and  senior  hunters). 

The  Service's  survey  design  calls  for 
hunting-record  forms  to  be  distributed 
to  hunters  selected  for  the  survey  before 
they  forget  the  details  of  their  hunts. 
Because  of  this  design  requirement, 
States  have  only  a  short  time  to  obtain 
hunter  names  and  addresses  from 
license  vendors  and  to  provide  those 
names  and  addresses  to  the  Service. 
Currently,  participating  States  must 
send  the  required  information  to  the 
Service  within  30  calendar  days  of 
issuance  of  the  hunting  license  or 
permit. 

The  Service  has  requested  the 
cooperation  of  participating  States  to 
facilitate  obtaining  harvest  estimates  for 
hunters  who  are  exempted  from  a 
permit  requirement  and  those  that  are 
also  exempted  from  State  licensing 
requirements.  This  includes  several 
categories  of  hunters  such  as  junior 
hunters,  senior  himters,  landowners, 
and  other  sf)ecial  categories.  Because 
exemptions  and  the  methods  for 
obtaining  harvest  estimates  for  exempt 
groups  vary  from  State  to  State,  the 
Service  will  incorporate  these  methods 
into  individual  memoranda  of 
understanding  with  participating  States. 

Excluding  from  the  Program  those 
hunters  who  are  not  required  to  obtain 
an  annual  State  hunting  license  also 
excludes  their  harvest  from  the 
estimates.  The  level  of  importance  of  the 
excluded  harvest  on  the  resulting 
estimates  depends  on  how  many 
hunters  are  excluded  and  on  the  number 
of  birds  they  bag.  If  the  level  of 
importance  is  significant,  excluding 
these  hunters  will  resuh  in  serious  bias. 
Minimum  survey  standards  are  being 
developed  for  exempted  categories. 
States  may  require  exempted  hunters  to 
obtain  permits  (e.g..  Maryland  required 
exempted  hunters  to  obtain  permits 
upon  entry  to  the  Program  in  1994). 
The  Service  previously  stated  that 
States  will  continue  to  be  added  to  the 
Program  until  all  States  participate  in 
1998.  A  suggested  implementation 
schedule  was  published  in  the  October 
21. 1994.  Federal  Register  (59  FR 
53334).  and  was  revised  in  a  final  rule 
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published  in  the  August  18, 1995. 
Federal  Register  (59  FR  43318).  Three 
States  (Arkansas,  North  Carolina,  and 
Wisconsin)  have  requested  one-year 
delays  to  enable  them  to  implement 
improved  licensing  systems  to  better 
accommodate  the  Program. 

Proposed  Modifications  to  the  Program 

In  addition  to  implementation  of  the 
Program  in  Alabama,  Georgia,  Idaho, 
Illinois,  Maine,  Minnesota,  Mississippi, 
Pennsylvania,  Tennessee,  and  Vermont, 
the  Service  proposes  to  modify  the 
Program's  implementation  schedule  by 
granting  one-year  delays  to  Arkansas, 
North  Carolina,  and  Wisconsin. 

NEPA  Consideration 

The  establishment  of  the  Harvest 
Information  Program  and  options  have 
been  considered  in  the  "Environmental 
Assessment:  Migratory  Bird  Harvest 
Information  Program."  Copies  of  this 
document  are  available  from  the  Service 
at  the  address  indicated  under  the 

caption  POR  FURTHER  INFORMATION 
COMTACT. 

RegttUtocy  FlexibtUty  Act 

On  June  14, 1991.  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks  concluded  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will 
eventually  affect  about  3-5  milhon 
migratory  game  bird  hunters  when  it  is 
fully  implemented.  It  will  require 
hcensed  migratory  game  bird  hunters  to 
identify  themselves  and  to  supply  their 
names,  addresses,  and  birth  dates  to  the 
State  licensing  authority.  Additional 
information  will  be  requested  in  order 
that  they  can  be  efficiently  sampled  for 
a  voluntary  national  harvest  survey. 
Hunters  will  be  required  to  have 
evidence  of  current  participation  in  the 
Program  on  their  person  while  hunting 
migratory  game  birds. 

The  States  may  require  a  handling  fee 
to  cover  their  administrative  costs. 
Many  of  the  State  hunting-license 
vendors  are  small  entities,  but  this  rule 
should  not  economically  impact  those 
vendors.  Only  migratory  game  bird 
hunters,  individuals,  would  be  required 
to  provide  this  information,  so  this  rule 
should  not  adversely  afl^ect  small 
entities. 

Collectioo  of  Information:  Migratory 
Bird  Harvest  Information  Program 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
(d)),  the  U.S.  Fish  and  WildHfe  Service 
has  received  approval  for  this  collection 


of  information,  with  approval  number 
1018-0015,  with  the  expiration  date  oi- 
AuBust  31, 1998. 

Tne  information  to  be  collected 
includes:  the  name,  address,  and  date  of 
birth  of  each  licensed  migratory  bird 
hunter  in  each  participating  State. 
Hunters'  names,  addresses,  and  other 
information  will  be  used  to  provide  a 
sample  frame  for  voluntary  hunter 
surveys  to  improve  harvest  estimates  for 
all  migratory  game  birds.  The  Service 
needs  and  uses  the  information  to 
improve  the  quality  and  extent  of 
information  about  harvests  of  migratory 
.  game  birds  in  order  to  better  manage 
these  populations. 

All  mformation  is  to  be  collected  once 
annually  bom  licensed  migratory  bird 
hunters  in  participating  States  by  the 
State  license  authority.  Participating 
States  are  required  to  forward  the  hunter 
infOTmation  to  the  Sovice  within  30 
calendar  days  of  license  or  permit 
issuance.  Annual  reporting  and  record 
keeping  burdmi  for  this  collection  of 
information  is  estimated  to  average 
0.015  hours  per  response  for  1,301,000 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  coUectioD 
of  information.  Thus,  the  total  annual 
reporting  and  record  keeping  burden  for 
this  collection  is  estimated  to  be  19.515 
hours.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Service 
Informaticm  Collection  Clearance 
OfficCT,  ms  224— ARLSQ,  U.S.  Fish  and 
Wildlife  Service.  1849  C  Street,  NW., 
Washington,  DC  20240,  or  the  Office  of 
Management  and  Budget,  Paperworic 
Reduction  Project  1018-0015, 
Washington,  DC  20503. 

The  E)epartment  considers  public 
comments  on  this  proposed  collection 
of  information  in: 

(1)  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utihty: 

(2)  Evaluating  the  accuracy  of  the 
I>epartment's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhancing  the  quality,  usehilness, 
and  clarity  of  the  information  to  be 
collected;  and 

(4)  Minimizing  the  burden  or  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  pubUcation.  This  does  not  effect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Execntive  OrderlZaM 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 


Executive  Order  12ei2 

The  regulations  do  not  have 
significant  Federalism  effects  as 
provided  in  Executive  Order  12612.  Due 
to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  die 
Migrttmy  Bird  Treaty  Act.  State  harveet 
surveys  presently  cannot  provide 
adequate  national  estimates  of  migntary 
game  bird  harvests  for  the  foUovnng 
reasons:  (1)  some  States  do  not  now 
conduct  annual  harvest  surveys  or 
maintain  accessible  lists  of  hunter 
names  and  addresses:  (2)  comparable 
information  is  not  available  from  all 
States  because  States  have  different 
survey  procedures;  (3)  currently,  many 
State  lioeaae  lists  are  not  availidile  in 
time  to  permit  distribution  pf  hunter 
records  early  in  the  hunting  season;  and 
(4)  budget  constraints  often  prevent 
States  from  conducting  harvest  surveys 
during  certain  years  or  could  cause 
some  States  to  eliminate  them 
completely. 

These  rules  do  not  have  a  substantial 
direct  effect  on  fiscal  capacity,  change 
the  roles  or  responsibilities  of  Federal  or 
State  Governments,  or  intrude  on  State 
policy  or  administration.  Therefore, 
these  regulations  do  not  have  significant 
Federalism  effects  and  do  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  In  fact,  the  Service  would 
cooperate  with  States  in  providing 
special  surveys  to  meet  mutual 
management  needs,  and  increased 
cooperation  between  Federal  and  State 
agencies  would  reduce  duplication  of 
sur\'ey  efforts. 

These  rules  do  not  constitute  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  therefore  an 
assessment  of  their  effects  on  State 
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governments,  under  the  Linfvinded 
Mandates  Reform  .\cX  of  1995  (Pub.  L. 
104-4),  is  not  required.  The  States  may 
require  a  handling  fee  from  licensed 
migratory  bird  hunters  to  cover  the 
administrative  costs  of  implementing 
the  Program,  thus  these  rules  will  not 
have  a  significant  economic  impact  on 
the  States. 

Executive  Order  12360  -  Taking  of 
Individual  Property  Rights 

Executive  Order  123fiO  discussed 
guidelines  for  the  taking  of  individual 
propertv  rights.  These  rules,  authorized 
by  the  Migratory  Bird  Treaty  Act.  do  not 
affect  any  constitutionally-protected 
oroperty  rights.  These  rules  would  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property 

Authorship 

The  primary  author  of  this  rule  is 
Larry  ).  Hindman,  Office  of  Migratory 
Bird  Management, 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Impons,  Reporting 
and  record  keeping  requirements. 
Transportation.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  20  is  proposed  to 
be  amended  as  set  forth  below. 

PART  20— MIGRATORY  BIRO 
HUNTING 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows. 

Authority:  Ifl  l' S  C  703-711.  lb  l  S  C 
712.  and  16  L^  S.C   742  a—) 


2.  Section  20.20  is  revised  to  read  as 
follows; 

§  20.20    Migratory  Bird  Harvest  Inlormation 
Program. 

(a)  Information  collection 
requirements.  The  collections  of 
information  contained  in  §20.20  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1018-0015.  The 
information  will  be  used  to  provide  a 
sampling  frame  for  the  national 
Migratory  Bird  Harvest  Survey. 
Response  is  required  from  licensed 
hunters  to  obtain  the  benefit  of  hunting 
migratory  game  birds.  Public  reporting 
burden  for  this  information  is  estimated 
to  average  0.015  hours  per  response  for 
1,301,000  respondents,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus  the 
total  annual  reporting  and  record 
keeping  burden  for  this  collection  is 
estimated  to  be  19.515  hours.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Service  Information  Collection 
Clearance  Officer,  MS-224  ARLSQ.  Fish 
and  Wildlife  Service.  Washington,  DC 
20240,  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1018-0015,  Washington.  DC  20503. 

(b)  General  provisions.  Each  person 
hunting  migratory  game  birds  in 
Alabama.  California.  Georgia,  Idaho, 
Illinois,  Maine,  Maryland.  Michigan, 
Minnesota,  Mississippi,  Missouri, 


Oklahoma.  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  and  Vermont  shall 
have  identified  himself  or  herself  as  a 
migratory  bird  hunter  and  given  his  or 
her  name,  address,  and  date  of  birth  to 
the  respective  State  hunting  licensing 
authority  and  shall  have  on  his  or  her 
person  evidence,  provided  by  that  State, 
of  compliance  with  this  requirement. 

(c)  Tribal  exemptions.  Nothing  in 
paragraph  (b)  shall  apply  to  hunters  on 
Federal  Indian  Reservations  or  to  tribal 
members  hunting  on  ceded  lands. 

(d)  State  exemptions.  Nothing  in 
paragraph  (b)  shall  apply  to  those 
hunters  who  are  exempted  from  State- 
licensing  requirements  in  the  State  in 
which  they  are  hunting. 

(e)  Implementation  schedule.  The 
Service  is  continuing  to  implement  this 
Program  over  the  next  2-year  period 
from  1997-1998,  which  will  incorporate 
approximately  1.5  million  additional 
migratory  bird  hunters.  It  is  proposed 
that  the  States  participate  on  or  before 
the  following  schedule: 

1997 — Arizona,  Colorado,  Florida. 
Kentucky.  North  Carolina,  Ohio,  South 
Carolina,  Texas,  and  Virginia. 

1998 — Alaska.  Arkansas,  Connecticut, 
Delaware,  Indiana,  Iowa,  Kansas, 
Louisiana,  Massachusetts,  Montana, 
Nebraska,  Nevada,  New  Hampshire. 
New  Jersey.  New  Mexico,  New  York, 
North  Dakota,  Rhode  Island,  Utah, 
Washington,  West  Virginia.  Wisconsin, 
and  Wyoming. 

Dated:  March  25.  1996 
Robert  P.  Davison 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
jFR  Doc.  96-10524  Filed  4-26-96;  8:45  am) 
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522 14482.  18671 

529 17829 

558 14483,  17566.  18081 

573 15703 

803 16043 

eo7..^.......^tC':zZ:^.\. 1 6043 

814 A; 15186 

1310 17958 

1313 17566 

1316 17566 

Proposed  Rules: 

25 14922 

71 14690 

170 14690 

171 14690 

201 17807 

331 17807 

510 15003 

886 14277 

900 14856.  14870.  14884. 

14898.  14908 

22  CFR 

92  14375 

514  15372 

23  CFR 

230 14615 

625 17566 

635 17243 

710 18246 

712 18246 

720 18246 

740 18246 

1309 18247 

Proposed  Rules: 

230 17264 

1325 16729 

1327 16729 

24  CFR 

0 15350 


4 14448 

12 14448 

100 14378,  18248 

103 14378.  18248 

109 14378,  18248 

200 14396,  14410 

207 14396 

213 14396 

215 14396,  16172 

219 14396 

220 14396 

221 14396 

222 14396 

231 14396 

232 - 14396,  14410 

233 14396 

234 14396 

236 14396,  16172 

237 14396 

241 14396.  14410 

242 14396 

244 14396 

248 14396 

265 14396 

267 14396 

570 18672 

583 17245 

811 14456,  16045 

813 16172 

913 16172 

950 16172 

990 17538 

3280 18249 

3500 14617,  18674 

Proposed  Rules: 

26 18026 

28 18026 

30 18026 

50 15340 

81 18026 

200 18026 

950 18026 

965 18026 

3280 18014 

3500 18026 

25  CFR 

151 18082 

1001 17830 

Proposed  RuIss: 

Ch.  I  17857.  18100 

26  CFR 

1  14247,  14248,  15891. 

17572.  18675 

31 17572 

602 14248,  17572 

Proposed  Rules: 

1  14517,  15204.  15743, 

17614 

31 17614 

35a 17614 

301 17265,  17614 

502 17614 

503 17614 

509 17614 

513 17614 

514 17614 

516 17614 

517 17614 

520 17614 

521 17614 

27  CFR 

47 18678 


28  CFR 

25 17575 

524 18658 

547 16374 

Proposed  Rules: 

36 16232,  16233 

74 17667 

553 14440 

29  CFR 

1614 17576 

1625 15374 

Propossd  Rules: 

1904 15435 

1910 15205 

1915 15205 

1926 15205 

1952 15435 

2509 14690 

2520 14690 

2550 14690 

2610 16387 

2619 16388 

2622 16387 

2644 16391 

2676 16388 

30  CFR 

756 17833 

914 15378,  15891 

943 15380 

Proposed  Rules: 

Ch.  II 17266 

6 15743 

18 15743 

19 15743 

20 15743 

21 15743 

22 15743 

23 15743 

26 15743 

27 15743 

29 15743 

33 15743 

35 15743 

70 18308 

71 18308 

218 „...17266 

250 18309 

745 15005 

900 15005 

901 15005 

906 15005 

913 15005 

914 15435 

925 14517 

926 15005,  15910 

931 15005 

934 15005,  18100 

935 15005.  16731 

936 15005,  15435 

944 15005 

946 15005 

948 15005.  17859 

950 15005 

31  CFR 

103 14248,  14382,  14383. 

14386,  18204,  18250 

535 15382 

Propossd  RuIss: 

321 14444 

32  CFR 

40a 16704 
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375 18083 

379 18083 

706 14966,  14967.  14968, 

14969 

861 17840 

865 16046 

Propossd  Ruiss: 

117 15437 

619 15010 

33  CFR 

1 18250 

100 14249.  16709.  16711. 

17246.  17841 

110 16711 

117 14970.  17247.  17248 

165 16714.  16716.  16717, 

17249 

175 15162 

179 15162 

181 15182 

Proposed  RtilMi 

100 16732.  16885.  17269, 

17270 

110 17861 

117 16736,  18532 

165 14618,  16886 

34  CFR 

11 18680 

50 18680 

76 14483 

81 14483 

302 18680 

358 18680 

631 18680 

632 18680 

633 18680 

634 18680 

635 18680 

653 18680 

682 16718 

769 18680 

770 18680 

771 18680 

772 18680 

776 18680 

777 18680 

785 18680 

786 18680 

787 18680 

788 18680 

789 18680 

791 18680 

35  CFR 

70 16718 

36  CFR 

7 14617 

223 14618 

292 14621 

327 18499 

1253 14971 

1275 17842 

Proposed  Rules: 

242 15014 

1190 17271 

1191 16232.16233.  17271 

38  CFR 

1 14596 

21 15190 

39  CFR 

111 17190.  17206 


Proposed  Rules: 

111 15205 

40  CFR 

9 16290 

51 16050 

52 14484.  14487.  14489, 

14491,  14493,  14634,  14972, 
14974.  14975.  15704,  15706, 
15709.  15713,  15715,  15717, 
15719.  16050,  16229,  17576, 
18251.  18255.  18257,  18259, 
18500.  18681 

60 14634.  15721.  17358. 

18260 

61 18260 

63 17358,18280 

70 16063.  18083 

80 16391 

81 14496 

148 15566.  15660 

167 14497 

180 14637,  15192.  15895, 

15896.  15900 

185 15893 

186 15192,  15900 

241 18501 

260 16290.  17358 

261 16290,  17358.  18068 

262 16290 

263 16290 

264 16290.  17358 

265 16290.  17358 

266 16290.  17358 

268 15566,  15660 

270 17358 

271 15566.  17358.  18281. 

18284.  16502,  18504 

273 16290 

300 15902.  18287.  18507. 

18683.  18684 

403 15566.  15660 

716 14596 

Propossd  Rules: 

51 16068 

52 14520.  14521.  14522. 

14694,  15020.  15744.  15745. 

15751.  15752.  16050,  16738. 

17669.  17675,  18310.  18311, 

18711 

59 14531 

60 17358 

63 17358 

68 16598,  16606 

80 16432 

81 14522,  16738 

85 16738 

141 16348 

14? 16348 

180 14694.  15911.  15913. 

16740.  16742,  16745.  16747, 
18534.18536 

260 17358,18780 

261 14696.  17358,  18780 

262 17842.  18780 

264 17358.  17863,  18780 

265 17358,  17863 

266 17358 

268 18780 

269 18780 

270 17358,17863 

271 17358,  18780 

300 14280.  16068.  16229 

440 15917 

721 17272 


41  CFR 

101-25 14978 

42  CFR 

405 14640 

491 14640 

PropOMdRutss: 

413 17677 

43  CFR 

Group  8400 15722 

10010 16719 

PropoMd  Rutss: 

8000 15753 

8300 15753 

44  CFR 

64 14497.  15723,  18287 

65 14658.  14661,  16874. 

17251 

67 14665,  16875 

Propossd  Rules: 

62 14709 

67 14715,  16887,  18538 

45  CFR 

74 15564 

1633 14250 

1634 14252 

1635 14261 

PpQpOMd  RuIm: 

1301 17754 

1303 17754 

1304 17754 

1305 17754 

1306 17754 

1 308 1 7754 

46  CFR 

2 15162 

67 17814 

159 15162,  15868 

160 15162,  15866 

514 14979 

572 17849 

Propossd  RuIss: 

10 15438,  16749 

12 15438,  16749 

13 16749 

15 15438 

47  CFR 

Ch.  1 14672 

0 14499,  16229 

1 15724,  18289 

2 14500,  15382 

15 14500,  18508 

21 15387,  18092 

61 15724 

63 15724 

64 14979 

73 14503,  14676.  14981, 

16878,  16879,  18289,  18511, 

18685.  18686 
76 15387.  15388.  16396, 

18291,  18506 

80 18226 

87 18226 

97 15382 

Propossd  Rules: 

Ch.  1 14717,  16432,  16890. 

18811 

0 16424 

1 15439 

2 15206.  18354 


15 15206 

20 15753 

36 15208 

64 15020.  18538 

68 15441 

69 15208 

73 14733.  15022,15439, 

15442,  15443,  17864,  18539, 
18540.  18541.  18711.  18712 

74 15439,  17864 

76 16447 

80 18227 

87 18227 

48  CFR 

Ch.  1 18914 

1 18916 

30 18916 

32 18920.  18821 

42 18915 

43 18915 

52....- 18915,  18821 

207 16879 

215 1( 

219 1( 

225 _ 16880 

231 16881 

236 18686 

242 16881.18686 

252 16880,  II 

253 U 

1425 15389 

1452 15389 

1516 _ 14504 

1523 14506 

1535...._ 14264 

1552 14264,  14504,  14506 

1604 15196 

1652 15196 

Propossd  RuIss: 

9 14946 

14 18480 

15 14944.  18480 

17 14944 

31 14944 

35 14946 

37 r: 14946 

52 14944.  18480 

49  CFR 

3 17577 

79 17578 

107 18926 

171 18826 

172 18926 

173 „ 18926 

174 18926 

175 18926 

176 18926 

177 18926 

178 18926 

179 18926 

190 18512 

191 18512 

192 18612 

193 18512 

196 18512 

198 18512 

199 18512 

382 14677 

383 14677 

390 14677 

391 14677.  17253 

392 14677 

396 14677 

533 14680 
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538 14507 

541 15390 

583 17253 

800 14612 

1154 16066 

PropoMd  Rul«s: 

37 16232.  16234 

40 18713 

361 18866 

362 18866 

363 18866 

364 18866 

383 18355,  18713 

385 18866 

386 18866 

391 18866 

393 14733,  18014 

544 15443 

571  15446,  15449,  15917, 

16073 

574 15917 

1002 15208 

1100 14736 

1101 14735 

1102 14735 

1103 14736 

1104 14735 

1105 14735 


1106 14735 

1107 14735 

1108 14735 

1109 14735 

1110 14735 

1111 14735 

1112 14735 

1113 14735 

1114 14735 

1115 14735 

1116 14735 

1117 14735 

1118 14735 

1119 14735 

1120 14735 

1121 14735 

1122 14735 

1123 14735 

1124 14735 

1125 14735 

1126 14735 

1127 14735 

1128 14735 

1129 14735 

1130 14735 

1131 14735 

1132 14735 

1133 14735 

1134 14735 


1135 14735 

1136 14735 

1137 14735 

1138 14735 

1139 14735 

1140 14735 

1141 14735 

1142 14736 

1143 14735 

1144 14735 

1145 14735 

1146 14736 

1147 14735 

1148 14735 

1149 14735 

1169 17579 

1313 17682 

50CFR 

216 - 15884 

228 15884 

251 14682 

611 14465 

620 16401 

625 15199 

641 14683 

649 16882 

650 15733 

655 14465 


663 14512.  16402 

672 17256 

675 16883,  17256,  17849 

PrepoMd  RutoK 

17 15452 

20 18924,  18936 

23 14543 

100 15014 

217 18102 

227 18102 

230 16754 

285 18366 

625 17682 

630 15212.  16236.  17866 

646 14735.  16076 

650 16237 

651 14284.  16237.  16892 

659 17866 

671 16456 

672 16466.  18116 

674 16456 

675 16085.  16466 

676 14547.  18116 

681 15452 

686 16076 
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REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  atd  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 


RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 

DEPARTMENT 

Food  Safsty  and  Inapactlon 

Service 

Meat  arxj  poultry  inspection: 
Cooked  roast  t)eef  products; 
sortJitol  use;  published  2- 
27-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Small  disadvantaged 

business  concerns; 

published  4-29-96 
Federal  Acquisition  Regulation 
(FAR): 
Cost  Accounting  Standards 

Board  regulations; 

application  to  educational 

institutions;  published  4- 

29-96 
Exiting  contracts 

modification;  published  4- 

29-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quaMy  imptementation 
plans;  approval  ant 
promulgation;  various 

-   States: 
California;  published  2-29-96 
Delaware;  published  2-28-96 
Maryland;  pubHshed  2-28-96 
Missouri;  published  2-29-96 
Oklahoma;  published  2-29- 
96 

Hazardous  waste  program 
authorizations: 

Washington;  pubNshed  2-29- 
96 
SupefluTKl  program: 

National  oil  and  hazardous 
suttstances  contirtgency 
plan- 
National  phorrties  list 
update;  published  4-29- 
96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Retirement  berwfits  orders; 
published  4-29-96 

FEDERAL  TRADE 

Antitrust  Improvements  Act 

Mergers  arxj  acquisitions; 
premerger  notification; 


reporting  arxJ  waiting 
period  requirements; 
published  3-28-96 
Trade  regulation  rules: 
Home  insulation;  labeling 
arxJ  advertising;  published 
3-28-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Cost  Accounting  Standards 
Board  regulations; 
application  to  educational 
institutions;  rxjbNshed  4- 
29-96 
Existing  contracts 
modification;  published  4- 
29-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Arwnal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
change- 

Alstoe.  Ltd.,  Aninrtal 
Health;  published  4-29- 
96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Equal  emptoyment  opportunity; 
policies  arid  procedures; 
Federal  regulatory  review; 
published  3-29-96 
Federal  regulatory  review; 
Low  income  housing- 
Drug  elimination  program 
requirements; 
consolidation;  published 
3-28-96 
JUSTICE  DEPARTMENT 
Dnig  Enforcement 
Administration 
Domestic  Chemical  Diversion 
Control  Act  of  1993; 
implementatk>n: 
List  I  chemicals; 
manufacturers, 
distritxitors,  importers,  arxJ 
exporters;  registration- 
Manufacturer  reporting 
requirements;  published 
3-29-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Cost  Accounting  Standards 
Board  regulations; 
application  to  educational 
institutions;  published  4- 
29-96 
Existing  contracts 
modification;  pxjblished  4- 
29-96 
NATIONAL  LABOR 
RELATIONS  BOARD 
Freedom  of  Information  Act; 
implementation;  published  3- 
28-96 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety: 
Inflatable  personal  fkMtalion 
devices  for  recreational 
boaters;  approve 
procedures;  putjiished  3- 
28-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AHiedSignal  Inc.;  published 

2-29-96 
Domier;  published  3-29-96 
Fokken  published  3-29-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Inconte  taxes: 
Tax  exempt  use  property; 
lease  term;  put]iished  4- 
29-96 

COAMIIENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Operations  Offioe 

Acquisition  regulations: 
(Review  arxl  revision; 
comments  due  t>y  4-29- 
96;  published  2-28-96 

COMMERCE  DEPARTMENT 
International  Trade 


Uruguay  Round  Agreements 
Act  (URAA);  coniormance: 
Antidumping  and 
countervailing  duties; 
commerrts  due  by  4-29- 
96;  published  2-27-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Atlantic  striped  bass  and 

weitf(fish;  comments  due 

by  4-29-96;  published  3- 

28-96 
Atlantic  swordfish; 

comments  due  t)y  5-2-96; 

published  4-12-96 
North  Pacific  fisheries 

research  plan; 

implementation;  comments 

due  by  4-29-96;  published 

3-28-96 

DEFENSE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  4-30-96; 
published  3-1-96 

EDUCATION  DEPARTMENT 

Postsecorxlary  education: 
Foreign  language  and  area 
studies  feikMvships 


prograrri;  comments  due 
by  4-29-96;  pubished  3- 
28-96 
Modem  ioreign  language 
training  and  area  studies, 
Mc.;  comments  due  t>y  4- 
29-96;  published  3-28-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approve  and 
promulgation;  various 


CaNfomia;  comments  due  by 

5-2-96;  published  3-18-96 
Illinois;  comments  due  by  5- 

2-96;  published  4-2-96 
Indiana;  comments  due  t>y 

5-2-96;  published  4-2-96 
KerHudcy:  commerO  due  by 

5-2-96;  pubished  4-2-96 
Pervisytvania;  comments 

due  by  5-2-96;  publnhed 

4-2-96 
Tennessee;  comments  due 

by  5-2-96;  pubkshed  4-2- 

96 
Air  quaMy  implemetHalion 
plans;  VAVapproval  and 
promulgalion;  various 
Stales;  air  quaily  piarYwig 
purposes;  designation  ol 


Michigan:  comments  due  t>y 
5-2-96;  published  4-2-96 
Superlund  program: 
Natiortal  oil  and  hazardous 
sut»tances  contingency 
piar>- 

Nabonal  priorities  list 
update;  comments  due 
by  4-30-96;  published 
3-28-96 
National  priorities  kst 
update;  comments  due 
by  5-1-96:  published  4- 
1-96 
Water  poNulion  control: 
Ocean  dumping;  bioassay 
testing  requirements; 
comments  due  by  5-1-96; 
published  3-28-96 

FEDERAL 
COMMUNICATIONS 

wWHiMISdmK 

Practice  and  procedure: 
Regulatory  fees  (FY  1996); 

assessment  and 

collection;  comments  due 

by  4-29-96;  published  4- 

15r96 
Radio  and  television 
broadcasting: 
Equal  emptoyment 

opportunity  rule  and 

policies;  revision; 

convnents  due  by  4-30- 

96;  published  3-12-96 
Radio  stations;  table  of 
assignments: 
Cotorado:  comments  due  by 

5-2-96;  published  3-18-96 


VI 
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Hknoa  et  al .  comments  due 

by  4-29-96;  puMshed  y 

13-96 
Louaiana;  comments  due  by 

5-2-96;  pdUahed  3-18-96 
New  YorV.  comnnents  due 

by  5-2-96:  published  3-18- 

96 
Virgin  Islands,  comments 

due  by  5-3-96;  pub»«^ed 

3-18-96 
Virginia,  comments  due  by 

4  29-96    puWished  3-13- 

96 
Tetevision  statwris.  taWe  of 
assignments 
Oklahoma,  comments  due 

by  5-3-96;  published  3-18- 

96 
Wisconsin,  comments  due 

by  4  2^96,  puMshed  3- 

13-96 

FEDERAL  TRADE 
COMMISSION 

LuCtncating  oil.  prevKXis^r 
used;  deceptive  adveftair^g 
and  labelir^.  comments  due 
by  5-3-96.  published  4-3-96 

Private  vocational  school 
guides,  comments  due  by  5- 
3-96:  published  4-3-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products 
Well-charactenzecl 
biotechnology  products- 
Approved  application 
changes  reporting; 
comments  due  by  4-29- 
96:  published  1-29-96 
Approved  application 
changes  reporting, 
guidance  availabtiity, 
comments  due  by  4-29- 
96.  published  1-29-96 
Approved  application 
changes  reporting; 
guidance  availaMiTy: 
comments  due  by  4-29- 
96;  pubtehed  1-29-96 
Chntcal  mvesttgators,  llnancial 
dnclosure:  comments  due 


by  4-29-96;  published  3-5- 
96 
Food  lor  human  consurrpbon: 
Federal  regulatory  review 
and  comment  request; 
comments  due  t)y  4-29- 
96,  published  12-29-95 
Food  labeimg- 
Nutnent  content  claims; 
deltnition  of  term, 
healthy;  comments  due 
by  4-29-96.  publohed 
2-12-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  review: 
Fair  housing;  certification 
and  funding  o<  State  and 
local  enforcement 
agencies,  comments  due 
by  4-29-96,  published  2- 
28-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servlca 
Federal  regulatory  review: 
Wildlife  and  plants;  lists 
consolidation;  comments 
due  by  5-3-96.  published 
3-19-96 
Meetings 
Endangered  Species  of  Wild 
Fauna  and  Flora 
Internatior^l  Trade 
Convention:  comments 
due  by  4-30-96;  published 
3-1-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Roctanwtlon 
and  Enforcement  Office 
Pemnanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissior^s 
llhrKMs;  comments  due  by  4- 

29-96,  publBhed  3-29-96 
Missoun;  comments  due  by 
5-2  96;  published  4-2-96 
LABOR  DEPARTMENT 
Occupational  Safaty  and 
Haaltti  Admlnlstratton 
Occupational  mfury  and 
Mness,  recordmg  and 


reporting  requirements; 

comments  due  by  5-2-96; 

published  2-2-96 

Prefcrnmary  ecorwmic 
analysis;  executive 
sunmary;  comments  due 
by  5-2-96;  published  2-29- 
96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades; 
Wand's  Fastest  Lobster 
Boat  Place;  comments 
due  by  5-3-96;  published 
3-4-96 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 
Ainwontuness  directryes: 
AlliedSigruU  Inc.;  comments 
due  by  4-29-96;  published 
2-29-96 
Michelin  Aircraft  Tire  Corp.; 
comments  due  by  4-30- 
96;  published  1-29-96 
Class  E  airspace;  comments 
due  by  4-29-96;  published 
3-18-96 
TRANSPORTATION 
DEPARTMENT 
Surfaca  Transportation 
Board 

Rail  licensing  proceudres: 
Abandonment  and 
discor^rxjance  of  rail  krws 
and  rail  transportabon; 
comments  due  by  5-3-96; 
publnhed  3-19-96 
TREASURY  DEPARTMENT 
Cualoma  Sarvtoa 
Orgamzafton  and  functions; 
lietd  organzabon.  ports  of 
entry,  etc.: 

Columbus.  OH;  port  limits 
extension;  comments  due 
by  4-30-96;  pubiishad  3-1- 
96 
TRSASURY  DEPARTMENT 
Fiscal  Sarvtca 
Bonds  and  notes.  U.S. 
Treasury: 


Payments  by  banks  and 
ottwr  financial  Institutions 
of  United  States  savwigs 
bonds  and  notes 
(Freedom  Shares); 
comments  due  by  5-1-96; 
published  4-1-96 

Book-entry  Treasury  bonds, 
notes,  arxj  bills: 

Securities  held  tfwough 
financial  intermedwhes; 
comments  due  by  5-3-96; 
published  3-4-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Discount  points  financed  m 
conr>ection  with  interest 
rate  reduction  refinancing 
loans;  limitatkxi; 
comments  due  by  4-29- 
96;  published  2-28-96 


LIST  OF  PUBLIC  LAWS 

This  IS  a  list  of  pubic  biHs 
from  the  i04th  Congress 
wtvch  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "P  L  U  S" 
(Public  Laws  Update  Service) 
on  202-523-6641.  The  text  of 
laws  IS  not  putikshed  m  tfie 
Federal  RagMsr  but  may  be 
ordered  in  Individual  pamphlet 
form  (referred  to  as  "slip 
laws'T  from  the 
Supenr^endent  of  Documents, 
U.S.  Goverrwnent  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470). 

H.R.  3034/P.L  104-133 

To  amerxl  the  Indtan  Self- 
Datarmmation  and  Education 
Assistance  Act  to  exterxl  for 
two  months  the  auttwrity  tor 
promulgating  raguMons  under 
tw  Act  (Apr.  25.  1996;  110 
Stat.  1320) 

Last  List  April  2t,  19M 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Offce  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  wftich  is  now  available  for  sale  at  the  Qovemment  Printing 

Office. 

A  checklist  of  currerM  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtvch  is  revised  monttily. 

The  anrxal  rate  for  subecriplion  to  all  revised  vokimes  is  $883.00 
domestic,  S220.75  CKMMonal  for  foreign  mailing. 

MaM  orders  to  the  Superintendant  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371964,  Pittsburgh,  PA  15250-7954.  Al  orders  must  be 
acoompanied  by  rafnittance  (check,  money  order,  GPO  DapoaH 
Account,  VISA,  or  Master  Card).  Chaige  oiders  may  be  totephoned 
to  the  GPO  Order  Oask.  Monday  through  Friday,  at  (202)  512-10M 
fcomSjOO  a.fn.  to  4.-00  p.m.  eastern  time,  or  FAX  your  cfwge  orders 
to  (202)  512-2233. 
TMe 


1,  2  (2  ReseivaoD „.  (86^HI2»-<)000I-1) $4.25 

3  (19M  Compaalion 
and  Ports  100  and 
101) (86WJ26-00002-6)  .. 

4  (869-O2B-00003-7)  .. 

5  Parte: 

1-6W  (86WB6-00004-2)  .. 

700-1 W (869-028-00005-3)  .. 

1200-End,  6  (6 

Resarvad) (869-023-00006-1) 2S>J0O 


0-26  _ (869-026-00007-7) 

27-45  (869-026-00008-5) 

46-51  (869-028-00009^) 

•52  (869-O28-00010-0) 

•53-209  (869-028-00011-8) 

210-299 (869-026-00012-3) 

300-399 (86W)26-0001i-1) 

400-699 (869-028-00014-2) 

700-899 (W-QHrOOOlb-i) 

900-999 (869-028-00016-9) 

1000-1059  (869-026-00017-4) 

1060-1119  (869-026-00018-2) 

1120-1199  (869^126-00019-1) 

1200-1499  (869-O26-00020-4) 

1500-1899  (869-026-00021-2) 

1900-1939  (869-026-00022-1) 

1940-1949  (869-026-00023-9) 

1950-1999  (869-02W»024-7)  . 

2000-€nd (869-028-00023-1) 

8  (869-O26-00026-3)  . 

9  Parte: 

1-199  (869-026-00027-1)  . 

2G0-£nd  (869-026-00028-(»  . 


10 

•^60 „ (869-028-00027-4) 

51-199 (86^-026-00030-1) 

•200-399  (869-028-00029-1) 

400-499 _.  (869-028-0003(W) 

500-End  (869-028-00031-2) 

11  (869-026^)0034-4) 


121 

1-199  (869-026-00035-2) 

200-219 (869-026-00036-1) 

•220-299  (869-028-00035-5) 

300-499 (869-02«)0038-7) 

500-599 (869^)26-00039-5) 

60O-€nd  (869-026-00040-9) 

13  (869-026-00041-7) 


$4.25 

Fab.  1 

.1996 

40JOO 

'Jan.  1 

,  1995 

5.50 

Jon.1 

,1996 

23.00 

Jan.  1 

,1995 

XJOO 

Jaal 

,1996 

2bJ0O 

Jan.  1 

,1996 

21A) 

Jan.  1, 

,1995 

14.00 

Jan,  1, 

,1995 

13.00 

Jan.  1, 

1996 

5.00 

Jan.  1, 

1996 

17.00 

Jan.1. 

1996 

34.00 

Jan,  1, 

1995 

16.00 

Jon.  1, 

1995 

22.00 

Jan.1, 

1996 

23.00 

Jan,  1, 

1995 

XJOO 

Jan.  1, 

1996 

23X)0 

Jan.1, 

1995 

15.00 

Jan.1, 

1995 

12.00 

Jan.  1, 

1995 

32J0O 

Jan,  1. 

1995 

35.00 

Jan,  1. 

1995 

16.00 

Jan.1, 

1995 

XJOO 

Jan,  1, 

1995 

40.00 

Jan.1, 

1995 

15.00 

Jaa  1. 

1996 

23JO0 

Joa  1, 

1995 

X.00 

Jaa  1, 

1995 

23.ra 

Jan.  1. 

1995 

XM 

Jaal, 

1996 

23.00 

Jan.  1, 

1995 

5.00 

Jan.  1, 

1996 

21.00 

Jon.  1, 

1996 

34.00 

Jon.  1, 

1996 

14.00 

Jon.  1, 

1995 

12.00 

Jon.  1, 

1995 

16.00 

Jon,  1, 

1995 

xxn 

Jan,  1, 

1996 

23.00 

Jon,  1. 

1995 

19.00 

Jon,  1, 

1995 

35.00 

Jon,  1, 

1995 

32.00 

Jan.  1. 

1995 

TW* 
14 


Stock  NumtMT 


1-59  (869-026-O0042-5) ZiOO 

60-139 (869-026-00043-3) 27,00 

140-199 (869-026-0004*-!) 13.00 

20O-1 199 (869-026-00045-0) 23.00 

120O4nd (869-026-00046-8) 16.00 

15  Parte: 

•0-299 (869-028-00045-2) 16.00 

300-799 (869-026-00048-4) 26.00 

800-End  (869^)28-00047-9) 18.00 


6.50 
19D0 
25.00 

20A) 

24in 

XJOO 

16.00 
MJBO 
13J00 
UJOO 

25J00 
21A) 
12il0 

XJOO 
MJOO 
UJOO 


16 

0-149  (869-028-00048-7) 

•150-999  (869-028-00049-5) 

lOOO-ftid (869-026-00052-2) 


(869-026-00054-9) 
(869-026-00055-7) 
(869-026-00056-5) 


171 

1-199  ... 

200-239 

2»-End 

It 


1-149  (869-026O0057-3) 

150-279 (869-026-00058-1) 

280-399 (869^2640059-0) 

40O-End  (869-026-00060-3) 

ItPaite: 

1-140  (869-026-00061-1) 

141-199 (869-026-00062-0) 

20O-End  (869-026-00063-8) 


201 

1-399  (869-026-00064-6) 

400-499 (869-026-00066-4) 

500-End  „.  (869-026-00066-2) 

21  Parte: 

1-99  (869-026^)067-1) 16D0 

100-169 (869-026-00068^ 21  DO 


170-199 (869-<J26-00069-7) 

200-299 (869-026-00070-1) 

30(M99 (869-026-00071-9) 

50O-599 (869-026-00072-7) 

600-799 (869-026-00073-5) 

800-1299 (869-026-O0074-3) 

1300-End (869-026O0075-1) 

22  Parte: 

1-299  (869-026-00076-0) 

300-€nd  (869-026-00077-8) 

23  (869-026-00078-6) 

24  Parte: 

0-199  (869-026-0007^-4) 

200-219 (869-026-00080-8) 

22«W99 (869-026-00061-*)  . 

500-699 (869-026-00082-4) 

700-899 (86WJ26-00083-2)  . 

900-1699 (869-026-00084-1)  . 

1700-End (869-026-00085-9)  . 

25  (869-026-00066-7)  . 

§§l/)-1-i.60  (869-026-00087-5)  . 

§§1.61-1.169 (869-026-00088-3) 34.00 

§§  1.170-1.300 (869-026-00089-1) 24.00 

§§  1  J01-1.400 (869-026-00090-5) 17.00 

§§  1.401-1.440 (869-026-00091-3) 30.00 

§§1>44M.500  (869-026-00092-1)  22.00 

§§1.501-1.640 (869-026-00093-0) 21.00 

§§  1A41-1.850 (869-026-00094-8) 25.00 

§§  1.851-1.907 (869-026-00095-6) 26.00 

§§  1.908-1,1000 (869-026^)0096-4) 2700 

§§  1.1001-1.1400  (869-026-00097-2) 25.00 

§§1.1401-€nd  (869-026-00098-1) 33.00 

2-29  (869-026-00099-9) 2SJ0O 

30-39  (86W)26O0100-6) 18.00 

40-49  „ (869-026-00101-4) 14.00 


22.00 
7O0 
39X10 
22J0O 
950 
23j00 
13  A) 

MJOO 
241)0 

22X10 

40.00 
19X10 
23.00 
20.00 
24.00 
24X)0 
17,00 

32.00 
21O0 


Jon  1  1995 

Jon  1  1995 

Jon  1,  1995 

Jon.  1.  1995 

Jon.  1.  1995 

Jon.  1.  1996 
Jon.  1,  1995 
Jon  1,  1996 

Jon.  1.  1996 
Jon,  1,  1996 
Jon.  I.  1995 

Apr,  1,  1995 
Apt,  1.  1995 
Apr.  1,  199S 

Apr.  1.  1995 
Apr.  1.  1995 
Apr.  1,  1995 
Ha-  1.  1995 

Apr.  1.  1995 
Apr.  1.  1995 
Apr.  1.  1995 

Apr.  1.  1995 
Apr.  1,  1995 
Apr,  1,  1995 

Apr  1  1995 

Apr  1.  1995 

Apr  1.  1995 

Apr  1.  1995 


Apr.  1 
Apr.  1 


1995 
1995 


Apr  1  1995 


Apr  1 
Apr  1 


1995 
1995 


Apr  1.  1995 
Apr.  1.  1995 

Apr  1.  1995 


Apr.  1 
Apr  1 
Apr  1 


1995 
1995 
1995 


Apr.  1  1995 
Apr.  1.  1f95 
Apr  1  1995 
Apr   1    1995 

Apr  1    1995 


Apr.  1.  1995 
Apr  1  1995 
Apr.  1  1995 
Apr  1  1995 
Apr  1  1995 
Apr.  1  1995 
Apr  1.  1995 
Apr  1.  1995 
Apr  1.  1995 
Apr  1  1995 
Apr.  I  1995 
Apr  1  1995 
Apr  1.  1995 
Apr  1,  1995 
Apr  1,  1995 


via 


Federal  Register  /  Vol.  61.  No.  83  /  Monday.  April  29.  1996  /  Reader  Aids 


TIM 


Slock  NucntMT 


50-299     (869-02MM 102-2) 

300^99  (869-026-00 10>1) 

500-599    .„ (869-026-00104-9) 

600-€nd  (869-026-00)  OS- 7) 

27  Parts: 

1 . 1 99  (869-026-00  \  06-5) 

200-€nd  .'. i86*-026-00)07-3) 

28  Parts:  

1-42  (86<>-026-<M108-)) 

43.erMJ  (869-026-00109-0) 

29  Parts: 

0-99  (869-026-00110-3) 

)(XM99       (869-026-00111-1) 

500-«99    (869-026-00112-0) 

900-1899  (869-026-001 1>«) 

1900-1910  (§§1901  1  to 
1910999)  (869-026-001 1*-6) 

1910  (§§  1910  1000  to 
end)  (869-C2M)01!^) 

1911-1925      (869-026-00116-2) 

1926  (869-026-00117-1)     . 

1927-€n<l (869-026-001  Ift-V) 

30  Parts: 

1-190  (869-026-00119-7) 

200-699   (869-026-00120-1) 

700-tod    (869-026-00 12 1-9) 

31  Parts: 

0-199  (869-026-00122-7) 

200-€rKl  (869-026-00123-5)  ... 

32  Parts: 

1-39  Vol  I  

1-39  Vo*  II   

1-39  Vo(  III  

1-190  (869-026-00124-3) 

191-399  (869-026-00125-1) 

400-629   (869-026-00 126-0) 

630-699   (869-026-00 127-«) 

700-799 (869-026-00128-6) 

800-tnd  (869-026-00129-4) 

33  Parts: 

1-124            (869-026-00 130-«) 

125-199         (869-026-00131-6) 

200-€fXl       (86W)2(y00 132-4) 

34  Parts: 

1-299  (869-026-00 13J-2) 

300-399        (869-026-00134-1) 

400-€ncl        (869-026-00135-9) 

35  (869-026-00 136-7) 

3eParta 

1-199  (869-02M)0 137-5) 

20«fXl      (869-026-00138-3) 

37     (869-026-00139-1) 

38  Parts: 

0-17  (869-026-00140-5) 

18-£rxl  (869-026-00141-3) 

39  (869-026-00142- 1) 

40  Parts: 

1-51 (869-026-00143-0) 

52  (869-026-00144-8) 

53-59     (869-026-00145-6) 

60  (869-026-00146-4) 

61-71     (869-026-00147-2) 

72-«S    (869-026-00148-1) 

86  (869-026-00 14*-9) 

87-149        (869-026-00150-2) 

150-189     (869-026-00151-1) 

190-259      (869HD26-00 152-9) 

260-299      (869-026-00153-7) 

30O-399      (869-026-00154-5) 


Prtc* 

14.00 

2400 

6.x 

8.x 


37  X 

13X 

27  X 
22.x 

21X 

950 

36X 

17X 


nwtston  Oat* 


Ap< 
Apr 


1    I 


995 

1995 
1990 
1995 


Ap»,  1.  1995 
*Ap(    1,  1994 


22X 
27  X 
35X 
36.x 

25X 
20.x 
30X 

15X 
25.x 

15.x 
19  X 
I8X 
32X 
38X 
26.x 
14.x 
21  X 
22.x 

20X 
27X 
24X 

25X 
21  X 
37X 

12.x 

15.x 
37  X 

20X 


30X 
30X 

17X 


40.x 
39X 
IIX 
36X 
36X 
41X 
40.x 
41X 
25X 
17X 
40X 
2IX 


July  I 
XjtY  1 


1995 
1995 


J«iY  1,  1995 

July  1.  1995 

JuN  I  1995 

AJV  1.  1995 


3JX         Jmy  1    1995 


July  1,  1995 
J«iY  V  1W5 
JuJy  1,  1995 
July  1,  1995 

July  1,  1995 
July  1  1995 
Xily  1,  1995 


JuN  1. 
JuN  1 

^July  1 

JJuly  1, 

'Jviy  1. 

July  1, 

July  1 

Xjly  1 

iJuly  1 

July  1 

Xii  1 


1995 
1995 

1984 
1984 
1984 
1995 
1995 
1995 
1991 
,  1995 
1995 


July  1.  1995 
July  1  1995 
July  1,  1995 

JuN  1  1995 
July  1,  1995 
July  5.  1995 

July  1.  1995 


JuN 
J«iy 
July  1.  1995 


1995 
1996 


July  1, 
July  1, 

July  1    1995 


995 
995 


July 
July  1, 
July  1 
July  I 
JuN  1 
Ju^l 
July  1 
July  1 
Jmy  1 
Juty  1 
July  1 
July  1 


1,  1 


995 
1995 
1995 
1995 
1995 
1995 
1995 
1995 
V995 
1995 
1995 
1995 


TIM 


Stock  NumtMT 


Prtc*       R«««stor«  Data 


400^4  (869-02600155-3) 

425-699     (86W)26O0 156-1) 

700-789       (869-026-00157-0) 

790-End  (86^)26-00156-6) 


26.x 
30.x 
25.x 
15.x 


July  1,  1995 
July  1,  1995 
July  1,  1995 
Jufy  1,  1995 


4lChapt»rs: 

1,  1-1  to  1-10 13.00 

1  1-11  to  Appendix,  2(2  Beserved) 13.X 

3^         .^. 14-00 

7                                                       6.W 

8 'ZZZZZZZ. 4^ 

0                                                     13.W 


10-17  950 

18.  vol.  I,  Ports  1-5  '3.M 

18.  Vd.  II,  Part$6-19 13-00 

18,  Vol.  Ill,  Ports  20-52  13.W 

19-lX  '300 

1-100               (869-026-00159-6) 950 

101                  (869-026-00160-0) 29.X 

102-200        (869-(J26-00161-8) 15.W 

201-€nd  (86WJ26-00162-6) 13.X 

42  Pwts:  ^^  ^ 

1-399            (869-026-X163^) 26.X 

400^429                (869-O26-O0164-2) 26.X 

430-€nd  (869-026-00165-1) 39.X 

43  Parts: 

1-999                 (869-026-00166-9) 23.X 

1000-3999  (869-026-W 167-7)  31.X 

4000-€rKJ         (869-026-X168-5) 15.X 


iu»y 


1984 
1964 


July  1.  1984 
July  1,  1964 


July  1. 
July  1, 
July  1, 
July  1. 
Ju»y  1, 
July  1. 
July  1, 
July  1. 
July  1. 
July  V 
July  1. 


1964 
1964 
1984 
1964 
1964 
1964 
1964 
1995 
1995 
1995 
1995 


(869-026-00169-3) 24.X   Oct  1 


Oct.  1,  1995 
Oct.  1,  1995 
Oct  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

1995 


46Parta: 

1-199  (8A9-022-X 170-7) 

200-499    (869-026-00171-5) 

500-1199  (669-026-00172-3) 

1200-€n<l (869-026-X 173-1) 


22.x 
14.x 
23.M 
26.x 


Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 


48  Parts: 

1-40                                  (869-026-X  174-0)  21.X  Oct.  1,  1995 

41-69                    (869-026-00175-6) 17.W  Oct.  1,  1995 

70.«9                    (869-026-X  176-6) 8.50  Oct.  1,  1995 

90-139                (869^)26-00177^) 15.X  Oct.  1,  1995 

140-155              (86<M)26-M  178-2) 12.X  Oct.  1,  1995 

156-166        (869-026-00179-1) 17.X  Oct.  1,  1995 

166-199              (869-026-X18(M) 17.X  Oct.  1,  1995 

200-499           (869-026-00181-2) 19.X  (Xt.  1,  1995 

50(Hfx3  (86W)26-00 182-1) 13.X  Oct.  1.  1995 

0-19                      (869-026-X183-9) 25.X  Oct.  1,  1995 

20-39               (66W)26-00 164-7) 21.X  Oct.  1,  1995 

40^                 (869-026-00185-6) 14.X  Oct.  1.  1995 

70-79                 (869^)26-X186-3) 24.X  Oct.  1,  1995 

80-€fxJ  (869^)26-00167-1) 30.X  Oct.  1,  1996 

48  Chaplara: 

1  (Ports  1-51)  (869^)26-X  188-0) 39X  Oct.  1,  1996 

1  (Paris  52-99)  (869^)26-00189-6) 24.X  Oct.  1.  1995 

2  (Ports  201-251)  (869-026-00190-1) 17.M  Oct.  1,  1995 
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48  Parts:  ^      . , 
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100-177        (869-026-00197-9) 34.M  Oct.  1,  1995 
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200-399    (869-026-X199-5) 30.X  Oct.  1,  1995 

400-999              (869-026^)0200-2) 40.X  Oct,  1,  1996 

100O-1199  (869^)26-00201-1) 18.X  Oct.  1,  1996 

1200-€fxJ (669^)26-00202-9) 16.M  Oct.  1,  1996 

50  Parts: 

1-199                (869-O26-O020>7) 26.W  Oct.  1,  1996 

200-599          (669^)26-00204-5) 22.X  Oct.  1,  1996 

600-€nd          (869^)26-00206-3) 27.W  Oct.  1,  1996 
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Cornplete  1996  CFR  set 663.00  1996 

Microtiche  CFP  Edition: 

.  Subscrption  (moied  OS  issued)  264.X  1996 

mdividuol  copies 1.M  1996 

Complete  set  (one-time  mailing)  264.X  1995 

Complete  set  (one-time  moNlng) 244.X  1994 

Complete  set  (one-time  moling) 223.00  1993 

'  Becouw  Title  3  is  on  onnuai  compiolion.  Itiis  vok«ne  and  ol  prevnus  vokmas 
tfKxid  be  retoned  at  o  permanent  reference  source 

^The  July  1,  1965  edMran  ol  32  CFe  Potts  1-189  contains  a  note  only  foi 
Ports  1-39  Inclusive.  For  the  fUl  text  ol  ttw  Defense  AcquKition  BegUofiont 
n  Ports  1-39.  consist  Itw  ttvee  CFS  volumes  issued  as  ol  July  1.  1964,  comoining 
ttwte  parts. 

^The  July  1,  I9BS  edMon  of  41  Cff  Chapters  l-im  conlaro  o  note  only 
for  Chapters  l  to  49  ^idusrve.  For  the  fvi  text  ol  procuemenl  regUakons 
n  Chapters  1  to  49,  can«it  the  eleven  CFB  volumes  issued  as  of  July  I, 
1964  contoinif^g  tttose  chapters. 

*Ho  amendmenis  to  this  vokjme  were  promulgaled  durwig  me  period  Apr. 
1  1990  to  Mar.  31.  1995  The  CFC  volume  ssued  Aprl  1  1990.  should  bt 
retaned. 

'No  amendrtwnts  to  thu  vokjme  were  promulgaled  during  the  period  July 
1,  1991  to  June  X.  199S.  The  CFC  volume  issued  Aiy  1.  1991.  shoiM  be  retained 

*No  amendments  to  this  voknw  were  prorwigoted  dunng  the  period  April 
1,  1994  to  March  31.  199S.  The  CFC  volume  ssued  April  1.  1994.  should  be 
retaned. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  131CE,  Special  Condition  23- 
ACE-86] 

Special  Conditions;  Cessna  Model  425 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  the  Cessna  Model  425 
airplanes  modified  by  Modem  Avionics, 
Inc.,  Eden  Prairie,  Minnesota.  These 
airplanes  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  in  the 
applicable  airworthiness  standards, 
lliese  novel  and  unusual  design 
features  include  the  installation  of 
electronic  displays  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  fw  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airworthiness  standards  applicable 
to  these  airplanes. 

EFFECTIVE  DATE:  The  effective  date  of 
these  special  conditions  is  on 
publication  in  the  Federal  Register. 
Comments  must  be  received  on  or 
before  May  30,  1996. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel.  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  13  ICE,  Room 
1558,  601  East  12th  Street,  Kansas  City. 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No,  131CE.  Comments 


may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816) 426-6941. 

SUPPLEMBITARY  INFORMATION: 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety,  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  these  special  conditions. 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  docket  for  examination  by 
interested  parties,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments, 
submitted  in  response  to  this  request, 
must  include  a  self-addressed  and 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  131CE."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Background 

On  March  8, 1996,  Modem  Avionics, 
Inc.,  10000  Flying  Cloud  Chive.  Eden 
Prairie,  Minnesota  55347,  made  an 
application  to  the  FAA  for  a 
supplemental  type  certificate  (STC)  for 
the  Cessna  Model  425  airplanes.  The 
proposed  modification  incorporates  a 
novel  or  unusual  design  feature,  such  as 
digital  avionics  consisting  of  an 
electronic  flight  instmment  system 
(EFIS),  that  is  vulnerable  to  HIRF 
external  to  the  airplane. 


Type  Certification  Bastt 

The  type  certification  tiasis  for  the 
Cessna  Model  425  Airplanes  is  given  in 
Type  Certification  Data  Sheet  No.  A7CE 
plus  the  following: 

§23.1301  of  Amendment  23-20; 
§§  23.1309,  23.1311,  and  23.1321  of 
Amendment  23-41;  and  §23.1322  of 
Amendment  23-43;  exemptions,  if  any; 
and  the  special  conditions  adopted  by 
this  rulemaking  action. 

Discussion 

The  FAA  may  issue  and  amend 
special  conditions,  as  necessary,  as  part 
of  the  type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards,  designed 
according  to  §  21.101(b),  do  not  contain 
adequate  or  appropriate  safety  standards 
because  of  novel  or  unusual  design 
features  of  an  airplane  Special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  estabUsh  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations.  Special  conditions 
are  normally  issued  according  to 
§  11.49,  effective  October  25,  1989,  after 
public  notice,  as  required  by  §§  11.28 
and  1 1 .  29(b),  and  become  a  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Modem  Avionics,  Inc.,  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
electronic  systems,  which  are 
susceptible  to  the  HIRF  environment, 
that  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF)  Recent 
advances  in  technology  have  given  rise 
to  the  application  in  aircraft  designs  of 
advanced  electrical  and  electronic 
systems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
Due  to  the  use  of  sensitive  solid  state 
advanced  comf)onents  in  analog  and 
digital  electronics  circuits,  these 
advanced  systems  are  readily  responsive 
to  the  transient  effects  of  induced 
electrical  current  and  voltage  caused  by 
the  HIRF.  The  HIRF  can  degrade 
electronic  systems  performance  by 
damaging  components  or  upsetting 
system  hinctions. 

"  Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
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not  toresei'n  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly  There  fs  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-in.stalled  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technologic:al  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  mu.st  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 

Field  Strength  Volts/Meter 


Field  Strength  Volts/Meter— 
Continued 


Frequency 

Peak 

Aver- 
age 

10-100  KHz  

50 

60 

70 

200 

30 

30 

150 

70 

4020 

1700 

5000 

6680 

6850 

50 

100-500  

60 

500-2000  

2-30  MHz  

70 
200 

30-70  

70-100  

30 
30 

100-200  

33 

200^00  

400-700  

70G-1000  

70 
935 
170 

1-2  GHz  

990 

2-4  

4-6  

840 
310 

Frequency 

Peak 

Aver- 
age 

6-8  

8-12  

12-18  

18-40  

3600 
3500 
3500 
2100 

670 

1270 

360 

750 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requiremervts.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Cessna  Model  425 
Airplanes,  the  following  .special 
conditions  are  issued.  This  action  is  not 
a  rule  of  general  applicability  and 
affects  only  those  applicants  who  apply 
to  the  FAA  for  approval  of  these  features 
on  these  airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 


and  public  comment  procedure  in 
.several  prior  rulemaking  actions.  For 
example,  the  Dornier  228-200  (53  FR 
147H2,  April  26,  1988),  the  Ce.ssna 
Model  525  (56  FR  49396,  September  30. 
1991).  and  the  Beech  Models  200,  A200, 
and  B200  airplanes  (57  FR  1220,  January 
13,  1992).  It  is  unlikely  that  additional 
public  comment  would  result  in  any 
significant  change  from  those  special 
conditions  already  issued  and 
commented  on.  For  these  reasons,  and 
because  a  delay  would  significantly 
affect  the  applicant's  installation  of  the 
system  and  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
without  notice.  Therefore,  these  special 
conditions  are  being  made  effective 
upon  publication  in  the  Federal 
Register.  However,  as  previously 
indicated,  interested  persons  are  invited 
to  comment  on  these  special  conditions 
if  they  so  desire 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g);  40113,  44701, 
44702.  and  44704;  14  CFR  21.16  and  21.101; 
and  14  CFR  11.28  and  11.49. 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  modified 
Cessna  Model  425  Airplanes: 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 


Issued  in  Kansas  City,  Missouri  on  April 
15.  1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  96-10673  Filed  4-29-96;  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  2K49;  Aimtt.  No.  1725] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (/\PA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  saie 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Otfii.e, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SlAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SlAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent. With  conversion  to 
FIX:/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  camelled. 

The  FDC/P  NOTAMs  for  the  SlAPs 
contained  in  this  amendment  are  based 
on  ihe  criteria  contained  in  the  US. 
Standard  for  Terminal  Instrument 
Approncii  Froi;odures  (TFRPS).  In 
developing  these  chart  changes  to  SlAPs 


by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affecting 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  puolished 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SlAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SlAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SlAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  imfiact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  April  19. 
1996. 

Tliomas  C.  Accardi. 
Director.  Flight  Standards  Senice 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  (CFR 
part  ^7)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  .approach 
Procedures,  elft-rtive  ai  (WOl  UTC  on 
the  dates  specified.  a>;  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

I   The  authnrit',  <  il.ilion  for  part  97  is 
revised  to  road  as  follows: 
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Authority:  49  IJ.S.C;.  4010.3.40113.40120, 
44701;  49  \IS.C.  106(g);  nnd  HCFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or 

tacan;  §  97.25  log.  loc/dme.  lda. 
lda/dme.  sdf,  sdf/dme;  §97.27 

Effective  upon  Publication 


NDB.  NDB/DME;  §97.29  ILS,  ILS/DME. 
ISMLS.  MLS,  MLS/DME.  MLS/RNAV; 
§97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
Identified  as  follows: 


FDC  Date       State 


04/03/96  ... 
04/04/96  ... 

04/04/96  ... 

04/04/96  ... 

04/04/96  ... 

04/05/96  . 

04/05/96  ... 

04/05/96  ... 

04/05/96  ... 

04/08/%  ... 

04/09/96  .. 
04/09/96  ... 

04/09/96  ... 

04/15/96  ... 

04/15/96  ... 

04/15/96  .  . 

04/15/96  .. 

04/15/96  .  . 

04/15/96    .. 

04/15/96  ... 


OK 
UV 

OK 

TN 

TN 

AR 

AR 

AR 

AR 

KS 

VA 
VA 

VA 

NE 

TX 

TX 

TX 

TX 

TX 

TX 


City 

Pauls  Valtey  

Alexandria  

Pauls  Valley  

Tullahoma 

Tullahoma 

Texarkana  

Texarkana  

Texarkana  

Texarkana  

Wichita 

Petersburg  

Petersburg  

Petersburg  

Alliance  

College  Station 

College  Station  

College  Station  

College  Station  

College  Station  

College  Station 


Airport 

Pauls  Valley  Muni  

Alexandria  IntI  

Pauls  Valley  Mum  

Tullatioma  Regional/WM  Norttiem 

Field. 
Tullatioma  Regional/WM  Norttiem 

Field. 
Texarkana  Regionat-Wet*  Field  ... 

Texarkana  Regional-Webb  Fiekj ... 

Texartuma  Regional-Webb  Field  ... 

Texarlcana  Regional-Webb  Field  .. 

Wictiita  Mid-Continent  Airport  

Petersburg  Muni  

PeterstHjrg  Muni  

Petersburg  Muni  

Alliance  Muni  

Easterwood  Field  

Easterwood  Field  

Easterwood  Field  

Easterwood  FieW  

EasteoMOOd  Field  

Easterwood  Field  


FDC  Number 


FDC  6/2009 
FDC  6/2028 

FDC  6/2026 

FDC  6/2043 

FDC  6/2045 

FDC  6/2075 

FDC  6/2078 

FDC  6/2082 

FDC  6/2084 

FDC  6/21 16 

FDC  6/2128 
FDC  6/2130 

FDC  6/2132 

FDC  6/2236 

FDC  6/2223 

FDC  6/2224 

FDC  6/2225 

FDC  6/2226 

FDC  6/2227 

FDC  6/2228 


SIAP 


GPS  Rwy  35  Ofig... 
VOR  or  GPS  Rwy  32, 

Orig... 
NDB  Rwy  35,  Amdt 

3... 
VOR/DME  or  GPS-B. 

Amdt  3A... 
SDF  Rwy  18,  Amdt 

3... 
VOR  or  GPS  Rwy  13. 

Amdt  14... 
ILS  Rwy  22,  Amdt 

14... 
NDB  or  GPS  Rwy  22, 

Amdt  11... 
LOC  BC  Rwy  4,  Amdt 

11... 
ILS  Rwy  1R,  Amdt 

16... 
LOC  Rwy  5  Orig... 
NDB  or  GPS  Rwy  5 

Amdt  4... 
VOR  or  GPS  Rwy  23 

Amdt  3... 
VOR  or  GPS  Rwy  12, 

Amdt  2... 
DEP  PROC/TKOF 

MNMS,  Orig... 
ILS  Rwy  34,  Amdt 

10... 
LOC  BC  Rwy  16, 

Amdt  4... 
NDB  Of  GPS  Rwy  34. 

Amdt  11... 
VOR/DME  or  GPS 

Rwy  28,  Amdt  12... 
VOR  or  TACAN  or 

GPS  Rwy  10,  Amdt 

18... 


IKK  Doi    Mh-  l()b7ti  l-iifui  4    29-96,  8:45  ami 
BiLUNG  CODE  4910-13-M 

14  CFR  Part  97 

[Docket  No.  28548;  Amdt  No.  1724] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Fwlcml  Aviation 
.■\ciministr;ition  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  sii.spends,  or  revokes  Standard 
Instrument  .Approoch  Procedures 
(SIAPs)  tor  operations  at  certain 
airports  These  regulatory  actions  ;ire 
needed  bef^iuse  of  the  adoption  of  new 


or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
u.se  of  the  navigable  airspace  and  to 
promoti^  .safe  flight  operations  under 
instrument  tlighl  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  Dtuiember  31,  1980,  and  reapproved 
as  of  January  1,  1982. 


ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-^20).  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  AA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 


amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  conimerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EX3T 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  April  19. 
1996. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§97.23,  97^  97.27,  97.29,  97.31,  97.33 
and  97.35    (Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME. 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  '   '  Effective  May  23.  1996 

Manchester.  NH,  Manchester.  LOC  RWY  17, 
Orig  Liljenv,  TX  Liberty  Muni,  GPS  RWY 
16,  Orig 

•  •  *  Effective  lune  20.  1996 

Selma,  AL,  Craig  Field,  VOR  RWY  1 5.  Orig 
Selma.  AL.  Craig  Field,  VOR  RWY  33.  Orig 
Selma,  AL,  Craig  Field,  VOR  RWY  32.  Amdt 

3,  CANCELLED 
Koyuk,  AK,  Kovuk,  NDB/DME  RWY  36.  Orig 
St  Paul  Island.  AK.  St  Paul  Island.  NDB/DME 

or  GPS  RWY  18.  Amdt  2 
St  Paul  island,  AK,  St  Paul  Island,  NDB-A, 

Orig 
St  Paul  Island,  AK,  St  Paul  island,  NDB-3  or 

GPS  RWY  36.  Amdt  1,  CANCELLED 
Tucson,  AZ.  Tucson  Intl,  lUS  RWY  llL, 

Amdt  12 
Lompoc.  CA.  Lompoc,  NDB  or  GPS-B,  Orig. 

CANCELLED 
Rio  Vista,  CA.  Rio  Vista  Mum.  GPS  RWY  25. 

Orig 
Santa  Monica,  CA,  Santa  Monica  Muni.  LDA/ 

DME  RWY  21,  Amdt  1.  CANCELLED 
Bridgeport„CT.  Igor  I  Sikorsky  Memorial. 

GSP  RWY  29.  ,4mdt  1 
Jekyll  Island.  GA.  |ekvU  Island,  GPS  RWY  36. 

Orig 
Great  Barring*on,  MA.  Great  Bamngton.  NDB 

orGPS-A.  Amdt  5 
Gr«at  Barrington.  MA.  Great  Barrington,  GPS 

RWY  11.  Orig 
Aitkin,  MN,  Aitkin  Mum.  NDB  or  GPS  RWY 

16.  Amdt  4 

Brainerd.  MN,  Brainerd-Crow  WingC/i 

Regional.  VOR/DME  RWY  12.  .^mdt  9 
Brainerd.  MN.  Brainerd-Crow  Wing  (.X) 

Regional.  VOR  or  GPA  RWY  30.  Amdt  13 
Brainerd,  MN.  Brainerd-Crow  Wing  Co 

Regional.  NDB  or  GPS  RWY  23.  Amdt  5 
Brainerd,  MN,  Brainerd-Crow  Wing  Cxi 

Regional.  ILS  RWY  23.  Amdt  5 
Little  Falls,  MN,  Little  Falls-Morrison 
.  Countv.  NDB  or  GPS  RWY  30.  Amdt  5 
Mo.ra.  MN.  Mora  Muni.  NDB  or  GPS  RWY  35. 

Amdt  3 
Corinth.  MS.  Roscoe  Turner.  GPS  RWY  17. 

Orig 
Reno,  NV  RenoTahoo  Inti,  L(X:-2  RWY 

16R.  Amdtb 
.Southport.  NG.  Brunswick  Counlv.  NDB  or 

GPS-A.  AMDT  3B,  CANt.-ELLLD 
Fargo.  ND.  Hector  International,  RADAR-1. 

Amdt  10 
Gage.  CiK.  Gage.  VOR  or  GPS-A.  Amdt  9A. 

CANCELLED 
Miami,  OK,  Miami  Muni.  NDB  or  GPS  RWY 

17,  Amdt  1.  CANCELLED 

Abilene.  TX.  Abilene  Regional.  RADAR-1. 

Amdt  8 
Augleton/Lake  (ackson,  TX,  Brazoria  County. 

GPS  RWY  35.  Orig 
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Ballingor.  TX.  Bruce  Field.  GPS  RWY  35. 

Oi-ig 
Conroe,  TX,  Montgomery  County.  GPS  RWY 

32.  Orig 
Fort  Stockton.  TX.  Fort  Stockton-Pecos 

Gountv,  GPS  RWY  30.  Orig 
Hereford.  TX.  Hereford  Muni,  GPS  RWY  21. 

One. 
Houston,  TX,  Houston  Gulf.  GPS  RWY  31, 

Orig 
Livingston.  TX,  Livingston  Muni.  GPS  RWY 

30.  Orig 
Monahans.  TX.  Rov  Hurd  Memorial.  GPS 

RWY  12.  Orig 
Monah-ins.  TX.  Rov  Hurd  Memorial,  GPS 

RWY  30,  Orig 
Ozona.  TX,  Ozona  .Muni.  GPS  RWY  16,  Orig 
Falestime,  TX,  Palestine  .Muni,  GPS  RWY  35. 

Orig 
Havward,  WI,  Hayward  Mum,  VOR  RWY  20. 

.\mdt  6 
Havward,  Wl,  Havward  Muni,  VOR/DME  or 

GPS  KVV\  2,  Amdt  1 
Havward,  Wi.  Hayward  Muni,  NDB  or  GPS 

[?VVY20,  Amdt  12 

The  FAA  published  an  amendment  in 
Docket  No.  28475,  Amdt.  No.  1712  to 
Part  97  of  the  Federal  Aviation 
Regulafion.s.  Vol  61,  FR  No.  Page  7698. 
dated  February  29.  1996.  Section  97.23 
effective  April  25.  1996,  which  is 
amended  as  follows: 

Kokomo.  IN,  Kokomo  Muni.  VOR/D.ME  or 
GPS  RWY  23,  Amdt  19  is  amended  to  read: 

Kokomo,  IN,  Kokomo  Muni,  VOR  or  GPS 
RWY23,  Amdt  19 

[FR  Doc.  9«>-10677  Filed  4-29-96:  8:45  ami 

B4LUNC  COOe  4910-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  200,  232,  and  241 
[DocKet  No.  FR-3349-C-04] 
RIN  2S02-AF74 

Office  of  ttie  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner  Revision  of  FHA 
Multifamily  Processing  and  Fees; 
Technical  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule;  technical  correction. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  which  was 
published  on  Monday.  April  1.  1996. 
(61  FR  14410).  That  final  rule  concerned 
FHA  multifamily  mortgage  insurance 
EFFECTIVE  DATE:  May  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Luton,  Director.  New  Products  Division, 
Office  of  Multifamily  Housing 
Development.  Room  6138.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street,  SVV.  Washington. 


DC  20410-8000,  telephone  (202)  708- 
2556.  (This  is  not  a  toll-fre^  telephone 
number.)  Hearing-  or  speech-impaii^d 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  loile  that  is  the  subject  of 
these  corrections  revised  24  CFR  200.40 
and  200.45  of  the  FHA  multifamily 
mortgage  insurance  regulations  to 
increase  processing/commitment  fees 
and  to  make  certain  changes  in  the 
stages  of  processing. 

Need  for  Correction 

As  published,  the  preamble  to  final 
regulations  omitted  a  word  which  may 
prove  to  be  misleading. 

Accordingly.  FR  Doc.  96-7640,  a  final 
rule  published  in  the  Federal  Register 
on  April  1,  1996  (61  FR  14410),  is 
corrected  as  follows: 

On  page  14411,  in  the  preamble,  in 
the  first  column,  in  the  first  paragraph 
under  the  heading  "4.  Elimination  of 
Conditional  Commitment  Stage,"  the 
third  line  is  corrected  by  adding  the 
word  "except"  after  the  word  "stage". 

Dated:  April  18. 1996. 
Stephanie  A.  Smith, 

Acting  Gf^neral  Deputy.  Assistant  Secretary 
for  Housing-Federal  Housing  Commissioner. 
|FR  Doc.  96-10600  Filed  4-29-96;  8:45  am) 
BILUNG  COOE  4210-27-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CQD07-«5-033] 

RIN2115-AA98 

Special  Anchorage  Areas;  Herb  River, 
ThundertMit,  GA;  Bull  River, 
Savannah,  GA;  South  Channel 
Savannah  River  East,  Savannah,  GA; 
South  Channel  Savannah  River  Wesi 
Savannah,  GA;  Calitx>gue  Sound, 
Hilton  Head,  SC;  May  River,  Hilton 
Head,  SC 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  six  temporary  special 
anchorage  areas  during  the  1996 
Centennial  Olympic  Games.  These 
special  anchorage  areas  become 
effective  on  July  4,  1996,  at  7  a.m.  EOT 
(Eastern  Daylight  Time),  and  terminate 
on  August  5,  1996,  at  11  p.m.  EOT.  The 
Coast  Guard  expects  a  significant 


number  of  spectator  vessels  to 
participate  in  the  festivities  surrounding 
the  1996  Olympic  Games.  By 
designating  special  anchorage  areas  the 
Coast  Guard  expects  to  minimize  the 
problems  associated  with  a  large 
congestion  of  boaters  in  the  area. 
EFFECTIVE  DATES:  This  rule  is  effective  at 
7  a.m.  EDT.  on  July  4,  1996,  and 
terminates  at  11  p.m.  EDT.  on  August  5, 
1996. 

ADDRESSES:  Copies  of  documents 
referenced  in  this  document  are 
available  for  inspection  or  copying  from 
Marine  Safety  Office,  Savannah,  222  W. 
Ogelthorpe  Avenue,  Suite  402, 
Savannah,  Georgia  between  9  a,m.  and 
3  p,m.  EDT,  Monday  through  Friday, 
except  Federal  holidays.  A  copy  of  the 
environmental  assessment  is  available 
from  CEU  Miami,  909  S.E.  1st  Ave., 
Miami,  Florida  33131. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  J.  Simmerman.  project  officer  for  the 
Captain  of  the  Port,  or  BMC  P.  Webber. 
Marine  Safety  Office  Savannah  at  Tel: 
(912)  652-4353,  between  the  hours  of 
7:30  a.m.  and  4  p.m.  EDT,  Monday 
through  Friday,  except  holidays. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  13,  1995,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (60  FR  53317)  entitled  "Special 
Anchorage  Areas;  Herb  River, 
Thunderbolt,  GA;  Bull  River,  Savannah, 
GA;  South  Channel  Savannah  River 
East,  Savannah,  GA;  South  Channel 
Savannah  River  West,  Savannah,  GA; 
Calibogue  Sound,  Hilton  Head,  SC;  May 
River.  Hilton  Head,  SC"  (CGD07-95- 
033).  Three  comments  were  received  in 
response  to  the  NPRM. 

Discussion  of  Comments  and  Changes 

All  of  the  comments  received 
addressed  the  proposed  May  River 
special  anchorage  area,  proposed 
§  110.T72e(f).  These  comments 
addressed  concerns  that  establishment 
of  the  May  River  anchorage  as  proposed 
would  not  allow  for  safe  navigation  of 
recreational  and  commercial  vessels  by 
residents  who  live  along  the  May  River 
west  of  the  proposed  anchorage  area. 
Based  on  these  comments,  proposed 
§  110.T72e(0  has  been  modified  in  this 
final  rule  to  decrease  the  anchorage 
area,  restricting  the  anchorage  area  to 
the  southern  half  of  the  May  River.  This 
change  in  area  will  allow  for  safe 
passage  of  commercial  and  recreational 
vessels  in  the  northern  side  of  the 
channel.  The  description  of  the  May 
River  anchorage  area  now  appears  in 
§  ll0.72e(a)(6).  Additionally,  an 


effective  date  paragraph  has  been  added 
to  the  section  to  make  it  clear  that  these 
special  anchorage  areas  will  only  be  in 
effect  from  July  4. 1996  until  August  5, 
1996. 

Discussion  of  Regulations 

Approximately  1,000  to  2,000 
spectator  vessels  are  expected  to  arrive 
and  participate  in  the  festivities  of  the 
1996  Olympic  sailing  competition.  The 
Coast  Guard  is  establishing  six  special 
anchorage  areas  to  alleviate  the 
problems  of  a  large  congestion  of 
recreational  boats  in  a  small  area.  By 
designating  these  special  anchorages, 
the  Coast  Guard  anticipates  minimizing 
the  associated  problems  with  security 
and  pollution,  as  well  as  the  commercial 
congestion  that  a  large  influx  of  boaters 
might  cause  in  the  area.  Vessels  no  more 
than  sixty-five  feet  in  length  when 
anchored  at  any  special  anchorage  area 
are  not  required  to  carry  or  exhibit  the 
white  anchor  lights  normally  required 
by  the  Navigation  Rules,  These  special 
anchorage  regulations  will  be  effective 
from  July  4. 1996,  at  7  a.m.  EDT,  until 
August  5,  1996,  11  p.m.  edt. 

Six  special  anchorage  areas  are  being 
established  in  the  following  locations: 
(1)  Herb  River;  from  the  mouth  of  the 
Herb  River  to  just  before  Country  Club 
Creek.  (2)  Bull  River;  south  from  the 
Bull  River  Bridge  to  the  mouth  of 
Lazaretto  Creek.  (3)  The  South  Channel 
of  the  Savarmah  River  west;  extending 
from  Elba  Island  Cut  southeast  to  the 
Fort  Pulaski  Bridge.  (4)  The  South 
Channel  Of  the  Savannah  River  east; 
extending  from  Fort  Pulaski  Bridge  east 
to  the  entrance  of  Lazaretto  Creek.  (5) 
Calibogue  Sound;  south  of  the  entrance 
of  Harboiulowm  to  Braddock  Point.  (6) 
May  River;  west  of  buoy  4  in  the 
vicinity  of  Bass  Creek  to  buoy  5  prior  to 
the  mouth  of  Bull  Creek. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 


Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  effect  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not  for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Over  1100  athletes  and  coaches 
representing  over  80  countries,  over  300 
competition  vessesls,  as  well  as 
approximately  1,000  to  2,000  support 
and  spectator  vessels  are  expected  to 
arrive  and  participate  in  the  festivities 
of  the  1996  Olympic  yatching 
competition.  The  special  anchorage 
areas  described  in  this  rule  will  be 
established  for  a  limited  time  period  to 
help  accommodate  this  large  volume  of 
spectator  vessels  in  the  port  of 
Savannah.  The  boundaries  of  the 
anchorage  areas  have  been  tailored  to 
reduce  congestion  while  still  allowing 
for  safe  navigation  of  the  waterways  by 
commercial  and  recreational  vessels. 

For  the  reasons  discussed  above,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  et  seq.)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
in  formation  requirements  under  the 
Paperwork  Reduction  Act  (44  U,S,C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Section 
2.B.2,  of  Commandant  Instruction 
M16475.1B,  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation. 

A  Categorical  Exclusion 
Determination  and  Categorical 
Exclusion  Checklist  are  available  in  the 
docket  for  inspection  or  copying  at  the 
location  listed  in  ADDRESSES.  In 
addition  the  environmental  analysis 
above,  an  Environmental  Assessment 
(EA)  and  Finding  of  No  Significant 
Impact  (FONSI)  has  been  issued  for  the 


area  during  the  1996  Olympic  Yachting 
Competition.  A  copy  of  the  EA  and 
FONSI  is  available  for  copying  and 
inspection  at  the  location  listed  in 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Final  Regulations 

In  consideration  of  the  foregoing,  Part 
110  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  110— (AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  IJ  S.C  471.  2030.  2035.  and 
2071;  49  CFR  1.46  and  33  CFR  1.0^1(g) 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  A  new  temporary  §  110.72e  is 
added  to  read  as  follows: 

§  11 0.72e    Savannah  Otympic  Anchoraga 
Areas,  GA. 

(a)  Anchorage  Areas.  The  following 
locations  are  special  anchorage  areas 
(All  coordinates  referenced  used  Datum: 
NAD  1983): 

(1)  Herb  River  Anchorage.  The  waters 
in  Herb  River  within  the  area  bounded 
at  latitude  32''01'.2"  N,  extending  south 
to  a  line  at  latitude  32"'00  .O'  N. 

(2)  Bull  River  Anchorage.  The  waters 
of  Bull  River  within  the  area  t)ounded 
at  latitude  32''02'.2"  N,  east  to  a  line  at 
latitude  31''59'.7"  N  across  Bull  River. 

(3)  South  Channel  of  the  Savannah 
River  West  Anchorage.  The  waters  of  the 
South  Channel  of  the  Savannah  River 
lying  between  latitude  32°04  .1"  N. 
extending  east  to  a  line  of  longitude 
080''54'.9"  \V  in  the  vicinity  of  the  Fort 
PHilaski  Bridge. 

(4)  South  Channel  of  the  Savannah 
River  East  Anchorage.  The  waters  of  the 
South  Channel  of  the  Savannah  River 
lying  east  of  the  Fort  Pulaski  Bridge, 
beginning  at  longitude  080''54'.9  '  W, 
extending  east  to  longitude  080'^53'.9" 
W  across  South  Chaimel. 

(5)  Calibogue  Sound  Anchorage  The 
waters  of  Calibogue  Sound  lying  within 
the  following  coordinates,  the  area  west 
of  the  west  shore  of  Hilton  Head  Island: 
starting  at 

32''08'12.0"  N,  080''48'55.0'  W:  thence 

to. 
32''08'12.0  "  N.  080''49'13.0"  W;  thence 

to, 
32°06'50.0"  N,  080''49'55.0"  W;  thence 

to. 
32''06'50  0"  N,  080''49'43.0"  W;  back 

north  on  the  west  shore  of  Hilton 

Head  Island  to  the  point  of  beginning. 

(6)  May  Hiver  Anchorage  The  wafers 
of  May  FLiver  within  the  following 
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coordinates,  the  area  north  of  the  north 
shore  of  Bull  Island:  beginning  at 
32°ir45.0"  N,  080°48n3.0"  VV.  thence 

to. 
.jr  1  l'52.n"  N.  08n''4HO2.0"  VV;  thence 

to. 
32''12'0O.0"  N.  0Hir48'17  0"  VV.  thence 

to. 
32°  12' 19.0"  N.  080°49'35.0  "  VV:  thence 

to. 
32''12'09.0'  N.  ()80''4943.(}"  VV:  hack 

east  along  the  north  shore  of  Bull 

Island  to  the  point  of  beginning. 

(b)  Effective  dates.  This  section  is 
effective  on  jidy  4,  1996.  at  7  a.m.  EDT. 
and  terminates  on  August  5,  199fi,  at  1 1 
p.m.  EDT, 

Dated:  April  21,  m9fi 
Roger  T.Rufe.lr, 

HearAdmiml.  I'.S.  Coast  Guard  Commander, 
Seventh  Cixist  Guard  District. 
|FR  L)<)(.  96-10.557  Filed  4-2*-96;  8:45  ami 

BILUNG  CODE  49ia-14-M 

33  CFR  Part  117 
(CQD01 -96-035] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Manchester  Hartx>r,  MA 

agency:  Const  Guard.  DOT 
ACTION:  Temporary  final  rule  with 
request  for  comments. 


SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  operating 
rules  that  govern  the  Massachusetts  Bay 
Transport.ntion  Authority  (MBTA) 
Bridge  at  mile  1.0,  in  Manchester. 
Massachusetts.  This  change  will  re<]uirH 
the  bridge  to  be  crewed  for  Might 
additional  hours  each  day  during  the 
1996  boating  season  and  will  modify  the 
advance  notice  requirement  for  the  11 
p.m.  to  7  a.m  time  period.  This 
temporary  tlnal  rule  is  based  upon 
comments  received  as  a  result  of  a 
temporary  deviation  implemented  by 
the  C;oast  Guard  during  the  1994  boating 
season  and  a  final  temporary  rule 
implemented  for  the  1995  boating 
season.  The  comments  received  from 
the  mariners  indicated  their 
navigational  needs  require  the  bridge  to 
be  crewed  from  7  a.m.  to  1 1  p.m.  during 
the  boating  season. 

EFFECTIVE  DATE:  This  temporary  final 
rule  is  i-fif>(  tivn  from  May  27,  1996, 
through  September  30,  1996.  Comments 
must  be  rec.eived  on  or  before  October 
31,  1996. 

ADDRESSES:  Comments  should  be 
mailed  to  Conuuander  (obr),  First  Coast 
Guard  District,  (Captain  John  Foster 
Williams  Federal  Building,  40).  .\tlantic 


.^ve..  Boston,  Mas.sachusetts  02119- 
3350.  Comments  also  may  be  hand- 
delivered  to  room  628  at  the  same 
address  between  6:30  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (617) 
223-8364.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  VV.  McDonald,  Project  Officer, 
Bridge  Branch,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD01-95-0.'52),  the  specific  section  of 
this  rule  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  <n  an  BVz"  x  11"  unbound 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  post  card  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period,  and  may  change  this  proposal  in 
light  of  comments  received.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  Commander  (obr).  First  Coast  Guard 
District  at  the  address  listed  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

In  accordance  with  5  U.S.C.  553(6) 
good  cause  exists  tor  publishing  a 
temporary  final  rule  without  a  prior 
comment  period.  It  is  in  the  public 
interest  to  have  a  rule  increasing  the 
hours  the  bridge  is  operated  in  effect 
before  the  Memorial  Day  weekend,  the 
beginning  of  the  1996  boating  season. 
Delaying  this  rule  to  provide  for  a  notice 
and  comment  period  would  be 
impracticable,  unnecessary  and  contrary 
to  the  public  interest.  Due  Jo  the  manner 
in  which  openings  are  conducted,  a 
greater  number  of  openings  does  not 
cause  delays  to  the  commuter  trains 
using  the  bridge.  The  MBTA  has  been 


advised  of  the  extra  hours  that  the 
bridge  will  be  required  to  be  crewed 
during  the  1996  boating  season  and  the 
need  for  comprehensive  record  keeping. 
This  test  period  will  allow  the  Coast 
Guard  to  fully  evaluate  marine  traffic 
patterns  and  costs  to  the  MBTA.  After 
this  test  period,  the  Coast  Guard  will 
evaluate  the  comments  received  and 
prepare  a  notice  of  proposed  rulemaking 
to  permanently  change  the  operating 
scfiedule  if  appropriate. 

Regulatory  History 

On  June  14,  1994,  a  temporary 
deviation  effective  during  the  1994 
boating  season  from  the  operating 
regulations  for  the  MBTA  Bridge  was 
published  in  the  Federal  Register  (59 
FR  30524;  June  14,  1994).  The  Coast 
Guard  received  three  letters  and  seven 
petitions.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

On  July  17,  1995,  the  Coast  Guard 
implemented  a  temporary  final  rule  (60 
FR  36357;  July  17,  1995)  which  was 
effective  for  the  1995  boating  season. 
The  Coast  Guard  received  22  letters  and 
three  petitions.  A  public  hearing  was 
not  requested  and  one  was  not  held. 

Background  and  Purpose 

The  MBTA  Bridge  over  Manchester 
Harbor  has  a  vertical  clearance  of  6' 
above  mean  high  water  (MHW)  and  15' 
above  mean  low  water  (MLW).  The 
existing  operating  regulations  at  33  CFR 
117.603  require  that  the  bridge  open  on 
signal  from  1  April  through  1  November 
from  9  a.m.  to  6  p.m.,  with  a  one  hour 
lunch  closure  between  1  p.m.  and  2 
p.m.  daily. 

The  Coast  Guard  received  a  request  in 
May,  1994,  from  the  Manchester 
Harbormaster/Chief  of  Police  and 
several  mariners  located  upstream  of  the 
bridge  to  extend  the  hours  that  the 
Manchester  MBTA  Bridge  be  required  to 
open  on  signal  during  the  peak  boating 
season.  On  June  14,  1994,  the  Coast 
Guard  published  a  temporary  (90  day) 
deviation  (59  FR  30524;  June  14. 1994) 
from  the  operating  regulations  to 
evaluate  changes  to  the  operating  rules 
during  the  1994  boating  season.  The 
temporary  deviation  extend  the  hours 
that  the  bridge  was  crewed  by  an 
additional  five  hours  a  day,  from  June 
3  through  August  31,  1994.  It  required 
the  bridge  to  be  crewed  from  8  a.m.  to 
9  p.m.  daily  and  eliminated  the  one 
hour  lunch  hour  closure  from  1  p.m.  to 
2  p.m.  each  day. 

The  Coast  Guard  received  only  one 
letter  during  the  comment  period  that 
closed  October  31,  1994.  The  MBTA,  the 
bridge  owner,  opposed  the  proposal  to 
extend  the  operating  hours  of  the  bridge. 
Their  objection  was  based  upon  the 
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additional  cost  of  $16,000  for  crewing 
the  bridge  during  the  1994  test  period. 
The  Coast  Guard  requested  additional 
bridge  log  data  from  the  MBTA  to 
evaluate  the  impact  of  the  deviation. 
The  MBTA  did  not  provide  the 
requested  data. 

The  Coast  Guard  did  not  proceed  with 
a  permanent  change  to  the  regulations 
immediately  after  the  temporary 
deviation  expired  since  only  one 
comment  letter  was  received  within  the 
comment  period.  The  mariners  who 
originally  requested  the  changes  to  the 
operating  rules  did  not  provide 
comments  until  March  15,  1995,  well 
after  the  comment  period  for  the 
temporary  deviation  ended.  These 
comments  included  seven  petition 
letters,  one  letter  representing  forty-five 
boat  owners  located  upstream  of  the 
bridge  at  the  Manchester  Harbor  Marina 
and  one  letter  from  the  Manchester 
Harbormaster/Chief  of  Police.  All  these 
letters  were  in  favor  of  increasing  the 
operating  hours  for  the  bridge. 

During  the  summer  of  1995,  the  Coast 
Guard  implemented  a  temporary  final 
rule  (60  FR  36357;  July  17.  1995)  which 
tested  an  operating  schedule  from  July 
17,  1995,  through  September  30,  1995, 
which  increased  the  period  that  the 
bridge  opened  on  signal  by  three  hours 
from  6  p.m.  to  9  p.m.  After  the  test 
period  ended,  the  Coast  Guard  received 
20  letters  from  mariners.  Three  petitions 
with  a  total  of  40  signatures,  a  letter 
from  Manchester  Harbor  Marina,  and  a 
letter  from  the  Manchester  Harbor  Boat 
Club  with  200  members  were  received 
requesting  that  the  operating  rules  be 
changed  to  require  the  bridge  to  open  on 
signal  from  7  a.m.  to  11  p.m.  each  day. 
Memorial  Day  through  the  end  of 
September.  The  mariners  requested  the 
extended  bridge  operating  hours  so  that 
they  could  get  underway  at  a  reasonable 
time  in  the  morning  and  also  be  able  to 
return  to  their  moorings  in  the  evening 
after  their  evening  racing  or  sailing.  One 
letter  requesting  that  the  hours  remain 
unchanged  was  received  from  the  bridge 
owner,  the  MBTA.  The  MBTA  objected 
to  the  extra  operating  hours  based  upon 
a  $27,000  additional  cost  to  crew  the 
bridge  during  the  1995  test  period.  As 
in  1994,  copies  of  the  bridge  logs  were 
not  submitted  by  the  bridge  owner  as 
requested  by  the  Coast  Guard. 

The  Coast  Guard  believes  that  there  is 
good  cause  to  te.st  the  hours  of  7  a.m.  to 
11  p  m.  based  on  the  mariners 
comments  and  the  fact  that  these  hours 
have  not  been  tested  previously.  Also, 
records  of  openings  provided  by  the 
bridge  owner  regarding  previous  test 
periods  have  been  incomplete  and  are 
therefore  inconclusive.  Complete 
records  of  openings  during  the 


scheduled  test  period  will  be  considered 
by  the  Coast  Guard  for  future 
rulemaking. 

Ihis  temporary  final  rule  extends  the 
ojjerating  hours  requiring  the  bridge  to 
open  on  signal  from  May  27,  1996,  to 
September  30,  1996,  from  7  a.m.  to  11 
p.m.  each  day.  Additionally,  the 
advance  notice  requirement  for 
openings  from  11  p.m.  to  7  a.m.  is  being 
changed  from  the  existing  two  and  five 
hour  advance  notice  to  a  four  hours 
advance  notice  from  Memorial  Day  to 
the  end  of  September.  The  existing 
requirement  to  provide  two  hours  notice 
from  6.45  a.m.  to  3:45  p.m.  and  at  least 
five  hours  notice  from  3:45  p.m.  to  6:45 
a.m.  is  confusing  and  difficult  for 
mariners  to  recall  while  at  sea  or  when 
they  do  not  have  access  to  a  copy  of  the 
requirements.  The  Coast  Guard  will 
evaluate  the  effect  of  the  four  hour 
advance  notice  requirement  during  the 
1996  boating  season  and  may  propose  a 
modification  of  the  requirement  as  a 
result  of  comments  received. 

Discussion  of  Proposed  Amendments 

This  temporary  final  rule  requires  the 
bridge  to  open  on  signal  from  7  a.m.  to 
11  p.m.  from  May  27,  1996,  (Memorial 
Day)  through  September  30,  1996,  an 
additional  eight  hours  a  day.  In 
addition,  a  four  hour  advance  notice  for 
openings  will  be  required  from  11  p.m. 
to  7  a.m.  during  this  same  test  period. 

At  present,  mariners  are  forced  either 
to  return  early  after  sailing  or  tie  up  at 
locations  outside  of  the  bridge  (and  the 
inner  harbor  where  their  moorings  are 
located)  if  they  retumafter  6  p.m.  The 
harbormaster  indicated  that  the 
increased  operating  hours  would 
provide  a  safety  advantage  in  the  event 
of  an  emergency  situation.  Planned  and 
emergency  patrols  would  be  able  to 
transit  through  the  bridge  to  the  inner 
harbor  on  a  more  frequent  basis  in  the 
event  of  a  vessel  in  distress  or  a  vessel 
on  fire. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section'Slf)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  pro<  edures  of  DOT,  is  unnecessary 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Cxwst  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities. 
■  Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632).   , 
Because  of  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  action,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  rule  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

This  rule  contains  no  (.ollection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  CxMst  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  it  has  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2  B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B.  tins  proposal  is 
Ciitegorif^ally  excluded  from  lurther 
environmental  do<:umentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGUtJkTIONS 

1  The  authority  citation  for  part  1 1 7 
continues  to  read  as  follows; 

Authority':  ^^  I  St:.  4^9;  4qCFK  146.  H 

CFK  1.05-llg).  se<,;ioii  1 17.1'55  also  is<;'Ji'il 
undtr  ;hi.' authorilv  of  I'lib  1.  1U2-587,  10b 
Stilt.  50J9. 
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2.  Section  117.603  is  suspended  and 
a  new  1 17.604  is  added  to  read  as 
follows: 

§  1 1 7.604    Manchester  Harbor. 

The  Massachusetts  Bay 
Transportation  Authority  Bridge  at  mile 
1.0,  in  Manchester,  shall  operate  as 
follows: 

(a)  The  draw  shall  open  on  signal 
from  7  a.m.  to  11  p.m.  each  day. 

(b)  At  all  other  times,  at  least  four 
■hours  advance  notice  for  openings  is 

required  by  calling  the  number  posted  at 
the  bridge. 

Dated:  April  22,  1996. 
f.L.  Linnon, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
|FR  Doc.  96-10658  Filed  4-29-96;  8:45  ami 
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33  CFR  Part  165 
[CQD1 3-85-055] 
RIN211S-AA97 

Safety  Zone  Regulations;  Fort 
Vancouver  Fourth  of  July  Fireworks 
Display,  Columbia  River,  Vancouver, 
WA 

agency:  Coast  Guard.  EXDT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  adopting 
permanent  safety  zone  regulations  for 
the  annual  Fort  Vancouver  Fourth  of 
July  Fireworks  Display  in  Vancouver, 
Washington.  This  event  is  held  each 
year  on  the  Fourth  of  July  on  the  waters 
of  the  Columbia  River.  In  the  past,  the 
Coast  Guard  has  established  a  temporary 
safety  zone  each  year  to  protect  the 
safety  of  life  on  the  navigable  waters 
during  this  event.  However,  because  the 
event  occurs  annually,  the  Coast  Guard 
is  adopting  a  permanent  description  of 
the  event  and  permanent  regulations  to 
better  inform  the  boating  public. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
May  30.  1996. 

ADDRESSES:  Unless  otherwise  indicated, 
the  documents  referred  to  in  this 
preamble  are  available  for  inspection  or 
copying  m  the  St.  Helens  Building. 
Waterways  Management  Section  at  the 
U.S.  Coast  Guard  Group  Portland.  6767 
N.  Basin  Ave  .  Portland,  OR  97217- 
3992,  Normal  ofrK:e  hours  are  between 
7  a.m.  and  4  p.m.,  Monday  through 
Fnday.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (hinior  Grade)  C.  A.  Roskam. 
c/o  Commander.  U.S.  Coast  Guard 
Group  Portland.  6767  N.  Basin  Ave., 
Portland,  OR  97217-3992.  (Telephone: 
(,'i03)  240-9327). 


SUPPt.EMENTARY  INFORMATION: 
Regulatory  History 

On  February  9, 1996  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Safety  Zone 
Regulations;  Fort  Vancouver  Fourtli  of 
July  Fireworks  Display,  Columbia  River, 
Vancouver,  WA,  in  tlie  Federal  Register 
(61  FR  4945).  The  Coast  Guard  received 
no  letters  commenting  on  the  proposal. 
No  public  hearing  was  requested,  and 
none  was  held.  No  changes  were  made 
to  the  regulation,  and  it  is  being  adopted 
as  initially  proposed. 

Background  and  Purpose 

The  Coast  Guard  is  adopting 
permanent  safety  zone  regulations  for 
the  annual  Fort  Vancouver  Fourth  of 
July  Fireworks  Display  in  Vancouver, 
Washington.  This  event  is  held  on  the 
waters  of  Columbia  River  each  year  on 
July  fourth  from  10  p.m.  to  10:30  p.m. 
(PDT).  In  the  past,  the  Coast  Guard  has 
established  a  temporary  safety  zone 
each  year  to  protect  the  safety  of  life  on 
the  navigable  waters  during  the  event. 
However,  because  the  event  occurs 
annually,  the  Coast  Guard  is  adopting  a 
permanent  description  of  the  event  and 
permanent  regulations  in  the  Code  of 
Federal  Regulations  (CFR)  to  better 
inform  the  boating  public.  The  Coast 
Guard,  through  this  action,  intends  to 
promote  the  safety  of  spectators  and 
participants  in  this  event.  The  Fort 
Vancouver  Fourth  of  July  Fireworks 
Display  is  being  held  as  part  of  the 
celebration  for  the  Fourth  of  July 
Independence  Day  in  Vancouver, 
Washington.  This  event  is  sponsored  by 
the  Fort  Vancouver  Fourth  of  July 
Committee.  The  fireworks  display  is 
conducted  from  a  barge  located  just 
offshore  on  the  Columbia  River. 

This  one  day  event  attracts  a  large 
number  of  spectators  gathered  on  the 
waters  near  the  fireworks  display. 
Spectators  who  approach  the  fireworks 
barge  at  close  range  during  the  event 
may  be  struck  by  falling  debris  from  the 
overhead  fireworks  display. 

Discussion  of  Proposed  Regulation 

To  promote  the  safety  of  both  the 
spectators  and  the  participants  of  this 
event,  this  regulation  establishes  a 
permanent  safety  zone  which  would 
become  effective  each  year  during  the 
event.  Entry  into  this  safety  zone  and 
the  area  surrounding  the  event  will  be 
prohibited.  This  safety  zone  will  be 
enforced  by  representatives  of  the 
Captain  of  the  Port,  Portland.  Oregon. 
The  Captain  of  the  Port  may  be  assisted 
by  other  federal  agencies. 


Regulatory  Evaluation 

This  regulation  is  not  a  significant 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Offlce  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040;  • 
February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  safety  zone 
established  by  this  regulation 
encompasses  only  one  mile  of  the 
Columbia  River  adjacent  to  Vancouver, 
Washington.  Entry  into  the  safety  zone 
will  be  restricted  each  year  for  only 
three  hours  on  the  day  of  the  event. 
These  restrictions  would  have  little 
effect  on  maritime  commerce  in  the 
area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  Because 
it  expects  the  impact  of  this  regulation 
to  be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
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M16475.1B  (as  revised  by  59  FR  38654; 
July  29,  1994),  the  regulation  is 
categorically  excluded  from  further 
environmental  documentation. 
Appropriate  environmental  analysis  of 
the  Fort  Vancouver  Fourth  of  July 
Fireworks  Display  will  be  conducted  in 
conjunction  with  the  marine  event 
permitting  process  each  year.  Any 
environmental  documentation  required 
under  the  National  Environmental 
Policy  Act  will  be  completed  prior  to 
the  issuance  of  a  marine  event  permit 
for  this  event  should  such  a  permit  be 
required. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5;  49 
CFR  1.46. 

2.  A  new  section  165.1308  is  added  to 
read  as  follows: 

$165.1308    Columbia  River,  Vancouver, 
WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Columbia 
River  at  Vancouver,  Washington, 
bounded  by  a  line  commencing  at  the 
northern  base  of  the  Interstate  5 
highway  bridge  at  latitude  45'37'17"  N, 
longitude  122''40'22  "  W;  thence  south 
along  the  Interstate  5  highway  bridge  to 
latitude  45''37'03"  N,  longitude 
122°40'32"  W;  thence  to  latitude 
45''36'28"  N.  longitude  122''38'35"  W; 
thence  to  Ryan's  Point  at  latitude 
45''36'42"  N,  longitude  122''38'35"  W; 
thence  along  the  Washington  shoreline 
to  the  point  of  origin.  (Datum:  NAD  83]. 

(b)  Effective  dates.  This  section  is 
effective  annually  on  July  fourth  from  9 
p.m.  to  11  p.m.  (PDT)  unless  otherwise 
specified  by  Federal  Register  notice. 

(c)  Regulation.  In  accordance  with  the 
general  regulations  in  §  165.23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Portland,  Oregon. 


Dated:  April  18,  1996 
C.E.  Bills. 

Captain,  US.  Coast  Guard  Captain  cfthe 
Port 
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33  CFR  Part  165 

[CGD07-05-062] 

RIN2115-^A97 

Safety/Security  Zone  Regulations; 
Savannah,  GA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  safety  and  security  zones  to 
protect  life,  property,  and  the- 
environment  during  the  1996  Olympic 
Yachting  Competition.  The  anticipated 
concentration  of  spectator  and 
participant  vessels  associated  with  these 
races  pose  safety  and  security  concerns. 
These  regulations  are  intended  to 
provide  security  for  the  Olympic 
participants  and  to  insure  safe 
navigation  on  the  waters  surrounding 
the  Olympic  Village  located  on  the 
Savannah  River,  the  two  Olympic 
Marinas,  the  racing  venues  offshore,  and 
the  ferrying  of  athletes  and  officials 
between  Olympic  Marina  locations. 
EFFECTIVE  DATES:  This  rule  is  effective 
from  July  4,  1996  until  August  4, 1996. 
ADDRESSES:  Copies  of  documents 
referenced  in  this  document  are 
available  for  inspection  or  copying  from 
Marine  Safety  Office,  Savannah.  222  W. 
Ogelthorpe  Avenue,  Suite  402. 
Savannah,  Georgia  between  9  a.m.  and 
3  p.m.  EDT  (Eastern  Daylight  Time), 
Monday  through  Friday,  except  Federal 
holidays.  A  copy  of  the  environmental 
assessment  is  available  from  CEU 
Miami,  909  S.E.  1st  Ave.,  Miami, 
Florida  33131. 

FOR  FURTHER  INFORMATION  CONTACT: 
BMC  P.M.  Webber  or  LT  L.L.  Fagan. 
Project  Officer  for  Captain  of  the  Port, 
Marine  Safety  Officer.  Savannah  at  (912) 
652-4353,  between  the  hours  of  7:30 
a.m.  and  4  p.m.  EDT,  Monday  through 
Friday,  except  holidays. 
SUPPLEMENTARY  INFORMATION:  Over  1100 
athletes  and  coaches  representing  over 
80  countries,  over  300  competition 
vessels,  as  well  as  approximately  1,000 
to  2,000  support  and  spectator  vessels 
are  expected  to  arrive  and  participate  in 
the  festivities  of  the  1996  Olympic 
yachting  competition.  To  ensure  the 
security  of  the  athletes  and  to  ensure  the 
safety  of  the  large  volume  of  recreational 
vessels  expected  in  the  area,  the  Coast 


Guard  is  establishing  these  safety/ 
security  zones  to  provide  for  the  safety 
and  security  of  the  Olympic  participants 
and  spectators. 

Regulatory  History 

On  January  3.  1996.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled  "Safety/ 
Security  Zone  Regulations;  Savaruiah. 
GA"  (CGD  07-95-062)  in  the  Federal 
Register  (61  FR  136).  Due  to  requests,  a 
public  meeting,  announced  in  the 
February- 16, 1996  Federal  Register  (61 
FR  6178),  was  held  in  Savannah  by  the 
Captain  of  the  Port  Savannah  on 
February  29,  1996  to  gather  comments 
on  the  rulemaking.  The  meeting  was 
attended  by  over  100  individuals. 
Twenty-six  people  made  comments 
during  the  meeting  and  17  written 
comments  were  submitted  prior  to 
closure  of  the  comment  pveriod  on 
March  4, 1996.  Copies  of  the  comments 
and  an  audio  tape  oi  the  meeting  are 
available  for  inspection  or  copying 
where  indicated  under  ADDRESSES.  The 
Coast  Guard  published  a  related  Notice 
of  Proposed  Rulemaking  on  October  10, 
1995  (60  FR  53317).  which  proposed 
anchorage  areas  in  the  same  general  area 
as  the  safety/security  zones  during  the 
Olympic  Yachting  Event.  The  final  rule 
on  the  anchorage  areas  is  published 
elsewhere  in  today's  Federal  Register. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  forty-three 
separate  comments  on  the  NPRM  during 
the  comment  period.  The  commentors 
fit  into  the  following  general  categories: 
concerns  from  businesses  on  Bull  River, 
Turner  Creek,  or  Half  Moon  River: 
coiicems  from  citizens  living  on  these 
waterways  or  with  vessels  moored  in 
effected  areas;  and  concerns  registered 
by  or  on  behalf  of  the  .\tlanta 
Committee  for  the  Olympic  Games 
(ACOG).  The  Coast  Guard  received  two 
comments  from  private  citizens  who 
fully  supported  the  safety/security 
zones  as  proposed,  stating  that  the  Coast 
Guard  had  achieved  a  good  balance 
between  navigational  interests  and 
interest  in  security  for  the  Olympic 
athletes.  The  comments  which 
addressed  specific  proposed  safety/ 
security  zones  are  discussed  below  by 
zone.  General  comments  which  pertain 
to  all  of  the  area  are  grouped  by  subject 
and  are  discussed  following  the 
discussion  by  specific  zones. 

The  environmentally  based 
constraints  that  were  proposed  as  pan  of 
the  NPRM  have  been  incorporated  as 
conditions  in  the  permit  issued  by  the 
Coast  Guard  to  the  .^COG  for  the  water 
events.  As  a  result,  therefore,  these 
restrictions  have  been  eliminated  from 
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the  final  rule.  The  Coast  Guard  has 
completed  an  Environmental 
Assessment,  with  a  finding  of  no 
significant  impact,  for  all  Olympic 
activities  in  the  area  as  discussed  in  the 
"Environmental  Assessment"  section 
below. 

Savannah  River;  Olympic  Torch  Moving 
Safety  Zone  (Proposed  Section  165.T07- 

077) ' 

No  Comments  specifically  addressed 
the  Olympic  Torch  proposed  moving 
safety  zone.  The  effective  date  of  the 
moving  safety  zone  has  been  changed 
from  luly  10  to  July  9.  1996.  The 
duration  of  the  effective  time  of  the  zone 
has  been  reduced  from  the  NPRM, 
which  had  proposed  an  effective  zone 
that  lasted  from  8  a.m.  to  10  p.m.  EDT. 
The  moving  safety  zone  will  instead  be 
effective  from  6  p.m.  to  10  p.m.  EDT. 
The  exact  route  of  the  torch  is  uncertain 
at  this  time.  The  zone  will  commence 
either,  on  the  Savannah  River  in  the 
vicinity  of  Coast  Guard  Station  Tybee 
and  continue  west  up  river  to  the 
Highway  17 A  bridge  (Talmadge  bridgel, 
or  at  the  mouth  of  the  Wilmington  River 
and  proceed  to  the  Savannah  River  via 
the  Intracoastal  Waterway  (ICW)  and 
thence  to  the  Highway  17A  bridge.  The 
Captain  of  the  Port  Savannah  will 
announce  the  exact  route  for  the  vessel 
and  its  moving  safety  zone  via  Broadcast 
Notice  to  Mariners  prior  to  the 
establishment  of  the  zone. 

Savannah  River:  Fireworks  Safety  Z^ne 
(Proposed  Section  165.TU7-078l' 

No  comments  were  received  on  the 
proposed  safety  zone  for  the  fireworks 
display.  The  effective  time  of  the  zone 
on  July  4,  1996  has  been  moved  up  from 
the  proposed  starting  time  of  10  p.m.  to 
9:15  p.m.  EDT.  The  zone  will  still 
terminate  at  11  p.m.  EDT. 

Marriot  Hotel/Olympic  Village 
(Proposed  Section  165.T07-a62(lll 

No  comments  specifically  addressed 
the  Olympic  Village  proposed  zone  and 
therefore  it  is  being  adopted  in  this  final 
rule  as  proposed  with  a  minor  change  in 
coordinates  required  to  accurately 
delineate  the  zone. 

Olympic  Marina;  Wilmington  River  and 
Turner  Creek  (Proposed  Section 
165.T07-062(2II 

The  NPRM  proposed  a  zone  that 
included  a  portion  of  Turner  Creek  and 
extended  out  to  the  center  of  the 
Wilmington  River,  surrounding  the 
Olympic  Marina  and  its  docks.  Olympic 
athletes  will  board  vessels  at  the 
Olympic  Marina  and  be  shuttled  to  the 
Day  Marina  in  Wassaw  Sound.  The  Day 
Manna  is  the  staging  area  for  all  the 


yachting  events  and  is  the  area  where 
the  vessels  used  in  competition  will  be 
moored.  As  proposed,  entry  into  the 
Olympic  Marina  zone,  including 
portions  of  Turner  Creek  and  the 
Wilmington  River,  would  be  prohibited 
unless  permission  was  granted  by  the 
Captain  of  the  Port.  The  Coast  Guard 
had  planned  to  grant  permission  for 
entry  to  groups  of  vessels  and  provide 
Coast  Guard  escorts  for  their  transit 
through  the  zone,  thereby  allowing 
controlled  access  to  the  Wilmington 
River  through  Turner  Creek. 

The  Olympic  Marina  zone,  as 
proposed,  extended  south  of  the 
Olympic  Marina  in  the  Wilmington 
River  to  encompass  a  number  of  private 
docks.  To  address  the  access  problem 
this  would  have  caused  for  the  dock 
owners,  the  Coast  Guard  has  modified 
the  boundaries  of  the  Olympic  Marina 
zone  so  that  the  zone  ends  just  north  of 
the  first  private  dock,  thereby  allowing 
free  access  from  these  docks  to  the 
Wilmington  River. 

The  Coast  Guard  received  a  number  of 
comments  concerning  the  anticipated 
effects  of  closing  Turner  Creek  and  parts 
of  the  Wilmington  River  and  concerning 
the  expected  delays  which  would  result 
from  the  plan  to  escort  groups  of  vessels 
through  the  area.  Commentors  included 
two  private  individuals  who  live  in 
homes  with  private  docks  on  the 
Wilmington  River  that  were 
encompassed  within  the  proposed 
Olympic  Marina  zone  and  business 
owners  along  Turner  Creek  who  were 
concerned  with  the  impact  the  delays 
and  lack  of  access  would  have  on  their 
business. 

In  their  comments,  several  business 
owners  along  Turner  Creek  expressed 
concerns  with  the  Coast  Guard's 
proposed  plan  to  escort  vessels  in 
groups  through  Turner  Creek  to  the 
Wilmington  River.  The  commentors 
noted  that  this  area  experiences  a  heavy 
volume  of  vessel  traffic  and  large  delays 
were  anticipated  as  a  result  of  the 
restrictions.  Based  on  these  comments, 
and  after  consultation  with  the  AGOG 
about  the  security  concerns,  the  Coast 
Guard  has  decided  not  to  escort  vessels 
in  groups  through  this  zone.  Instead,  if 
vessels  desire  to  transit  through  the 
Olympic  Marina  zone,  a  vessel  may 
check  in  with  the  Coast  Guard  to  receive 
permission  to  enter.  The  Captain  of  the 
Port  (COTP)  may  grant  permission  for 
vessels  to  enter  the  Olympic  Marina 
zone  whenever  circumstances  allow. 
COTP  permission  will  be  granted  with 
the  condition  that  the  vessels  transit  the 
zone  without  stopping  within  the  zone. 

Two  comments  at  the  public  meeting 
and  one  written  comment  concerned  the 
designation  of  this  area  as  a  "no  wake 


zone."  The  declaration  of  an  area  as  a 
"no  wake  zone"  is  done  by  the  State  of 
Georgia  and  not  the  Coast  Guard. 
Therefore,  those  comments  have  been 
passed  to  the  responsible  state  officials 
for  their  consideration. 

Wilmington  River  and  Wassaw  Sound 
(Moving  Security  Zone)  (Proposed 
Section  165.T07-O62(3)j 

No  comments  specifically  addressed 
this  proposed  zone.  The  description  of 
this  zone  has  been  modified  to  clarify 
the  route  that  the  vessels  ferrying  the 
athletes  between  the  Olympic  Marina 
and  the  Day  Marina  will  take.  These 
vessels  will  transit  from  the  Olympic 
Marina  in  the  Wilmington  River  to 
Tybee  Cut,  through  Tybee  Cut  to  Half 
Moon  River  and  into  Wassaw  Sound 
were  the  Day  Marina  is  located.  The 
same  route  is  planned  for  the  return 
trip. 

Bull  River  (Proposed  Section  165.T07- 
062(4)) 

This  was  the  most  commented  on  of 
the  proposed  zones.  The  zone,  as 
proposed,  would  close  the  southern 
entrance  to  Bull  River  at  Pa  Cooper 
Creek  and  would  close  Tybee  Cut  in  the 
event  of  adverse  weather.  The  proposed 
zone  encompassed  the  Day  Marina  and 
provided  for  a  less  crowded  route  for 
the  ferries  shuttling  the  athletes  between 
the  Olympic  Marina  and  the  Day 
Marina. 

The  Coast  Guard  received  eleven 
comments  from  business  owners  along 
the  Bull  River  objecting  to  this  proposed 
zone.  These  businesses  fall  into  two 
primary  categories;  those  that  operate 
commercial  vessels  from  dock  facilities 
and  those  with  fixed  shore-based 
operations,  such  as  restaurants  or 
marinas.  Most  of  the  comments 
expressed  concern  that  the  Coast  Guard 
was  being  overly  restrictive  with  regard 
to  access  to  Wassaw  Sound  and  Bull 
River.  The  comments  expressed  a 
shared  opinion  that  business  in  this  area 
would  be  significantly  affected  by  the 
proposed  closing  of  the  entrance  to  Bull 
River  during  the  day.  Fixed  shore  based 
operations  expressed  concerns  that 
customers  would  not  be  able  to  reach 
the  businesses  and  operators  of 
commercial  vessels  moored  at  docks  in 
the  area  expressed  concern  that  they 
would  have  to  leave  the  zone  early  in 
the  day  and  not  return  until  the  evening. 
The  comments  pointed  out  that  though 
there  is  an  alternate  route  between  this 
portion  of  the  Bull  River  and  Wassaw 
Sound  via  the  Wilmington  River,  there 
are  fixed  span  bridges  over  the  Bull 
River  which  limits  the  size  of  vessels 
able  to  use  this  route.  Hence,  the  only 
outlet  for  vessels  with  height 
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restrictions  is  out  the  mouth  of  the  Bull 
River. 

Conversely,  the  ACOG  also  expressed 
concerns  about  the  proposed  Bull  River 
zone,  stating  that  the  zone  as  proposed 
was  not  restrictive  enough.  The  ACOG 
requested  that  the  Coast  Guard  also 
close  the  Half  Moon  River  northwest  of 
Tybee  Cut,  thereby  including  all  of 
Tybee  Cut  within  the  zone  during  all 
times  that  the  zone  was  in  effect,  not 
just  during  adverse  weather  as 
proposed.  In  its  comments,  the  ACOG 
noted  that  Tybee  Cut  was  chosen  for 
transiting  athletes  for  a  number  of 
reasons.  Tybee  Cut  provides  a  route 
which  is  more  protected  from  adverse 
weather  as  well  as  providing  a  shorter 
transit  that  does  not  interfere  with 
racing  in  the  Alpha  race  course  (located 
in  Wassaw  Sound).  The  ACOG  also 
pointed  out  that  the  only  alternate  route 
available  for  ferrying  athletes  between 
the  Olympic  Marina  and  the  Day  Marina 
was  down  the  Wilmington  River  and 
then  through  Wassaw  Sound.  This  route 
is  considered  unacceptable  by  the 
ACOG.  Not  only  is  the  route  longer  and 
more  prone  to  adverse  weather,  but 
more  importantly  it  dramatically 
increases  the  athletes'  exposure  to  the 
large  number  of  commercial  and 
recreational  vessels  expected  to  be 
transiting  through,  and  congregating  at, 
the  mouth  of  the  Wilmington  River.  The 
comment  from  the  ACOG  also  noted 
that  the  Coast  Guard  had  proposed  July 
6, 1996  as  the  starting  date  for  the 
safety/security  zones,  but  that  in  the 
ACOG's  opinion,  the  zones  would  not 
be  needed  until  July  8.  The  ACOG 
suggested  that  the  Coast  Guard  delay  the 
effective  date  for  the  Bull  River  zone  to 
Julys,  1996. 

The  Coast  Guard  has  reviewed  the 
concerns  expressed  by  the  businesses 
and  individuals  regarding  access  to 
Wassaw  Sound  and  Bull  River,  but  must 
balance  their  need  for  acce-ss  with  the 
need  for  Olympic  athletes'  security.  The 
Bull  River  area  will  be  heavily  used  by 
Olympic  athlete  shuttles  and  affiliated 
Olympic  vessels.  The  security  zone 
boundaries  and  effective  dates  have 
been  carefully  tailored  to  ensure  the 
need  for  athlete  sec:urity  is  met.  1  he 
Coast  Guard  agrees  with  the  ACOG's 
concerns  lor  security  in  this  area.  The 
Day  Marina,  which  is  the  center  of 
activity  for  the  Olympic,  yachting 
events,  consists  of  a  group  of  barges 
moored  in  the  water  and  is  exposed  on 
all  sides.  The  vessels  participating  in 
the  Olympic  yachting  races  will  be 
moored  at  the  marina  and  will  be 
transiting  between  the  Day  Marina  and 
the  race  courses  throughout  the  day. 
Large  concentrations  of  athletes  will  be 
present  at  the  marina  throughout  the 


day  as  well.  Additionally,  as  the  ACOG 
commented,  because  of  the  high 
concentration  of  spectator  and 
commercial  vessels  expected  in  the 
Wilmington  River  near  Wassaw  Sound, 
ferrying  athletes  out  the  Wilmington 
River  and  into  Wassaw  Sound  from  the 
south  will  expose  the  athletes  to  a 
higher  security  risk.  The  Coast  Guard  is 
also  concerned  with  navigational  safety 
in  this  area.  Wassaw  Sound  consists 
primarily  of  shoal  waters,  which  create 
extremely  hazardous  conditions  if  the 
area  be<:omes  congested  with  vessels. 
For  these  reasons  it  would  be  extremely 
difficult  to  allow  unimpeded  vessel 
traffic  in  this  area  while  still  ensuring 
the  safety  of  the  Olympic  athletes  and 
of  boaters. 

In  response  to  these  comments,  in  the 
final  nde  the  Coast  Guard  has  modified 
the  boundaries  and  the  effective  times  of 
the  Bull  River  zone  to  improve 
accessibility  while  still  ensuring  the 
need  for  athlete  security  is  met.  Based 
on  the  ACOG's  concerns  for  athlete 
security,  a  security/safety  zone  will 
close  ail  of  Tybee  Cut  and  a  portion  of 
the  Half  Moon  River  to  unafrdiatod 
vessels  from  July  6  until  August  2,  1996 
from  8  a.m.  to  7  p.m.  EDT  daily. 
Unaffilated  vessels  are  defined  as  all 
vessels  that  are  not  registered  with  the 
ACOG  or  designated  as  an  Official 
Vessel  by  the  Coast  Guard  Captain  of  the 
Port.  However,  after  internal  discussions 
within  the  Coast  Guard  and  in 
consuhation  with  the  ACOG,  the  Coast 
Guard  has  decided  that  from  July  6 
through  18,  1996,  Tybee  Cut  and  parts 
of  the  Half  Moon  River  is  the  only  part 
of  the  proposed  Bull  River  zone  which 
will  be  in  effect  (Tybee  Cut/Half  Moon 
River  zone).  From  July  19  through 
August  2,  1996,  the  safety/security  zone 
in  this  area  will  encompass  all  of  the 
Tybee  Cut/Half  Moon  River  zone  plus  a 
portion  of  the  Dull  River.  However,  the 
boundary  proposed  in  the  NPRM  across 
the  Bull  River  has  been  shifted  south  in 
the  final  rule.  The  boundary  of  the 
proposed  Bull  River  zone  ran  trom  Pa 
Cooper  Creek  due  east  to  the  marsh 
adjacent  to  the  entrance  to  Bull  River. 
The  new  boundar>  line  spans  the  Bull 
River  farther  south,  and  provides  a  one 
hour  window,  for  passaj^e  thru  Tybee 
Cut  ft-om  1  p.m.  to  2  p.m.  From  July  19 
to  August  2,  Wassaw  Sound  will  be 
inaccessible  from  Bull  River  from  8  a.m. 
to  7  p.m.  EDT  daily.  Tybee  Cut  will  be 
used  by  the  Athlete  Shuttles  and 
affiliated  vessels  from  8  a.m.  to  1  p.m. 
EDT  and  from  2  p.m.  to  7  p.m.  EDT 
daily.  Unaffiliated  vessels  will  be 
allowed  access  to  Tybee  Cut.  the  Half 
Moon  River,  and  the  Bull  River  from  1 
p.m.  to  2  p.m.  EDT  daily.  However, 


unaffiliated  vessels  will  not  be  allowed 
to  proceed  south  of  the  line  described  in 
section  165.T07-062(a)(5).  This  one 
hour  access  window  may  slide  to  a  later 
time  if  race  delays  occur.  Additionally, 
from  7  p.m.  to  8  a.m.  EDT  daily, 
unrestricted  access  to  Tybee  Cut,  the 
Half  Moon  River  and  the  Bull  River  will 
be  allowed. 

The  Olympic  yachting  events  do  not 
begin  until  July  19,  though  athletes  will 
be  in  the  area  beginning  July  6.  1996. 
The  Coast  Guard  has  decided  that 
despite  the  ACOG's  opinion  that  this 
zone  need  not  be  effective  until  July  8, 
it  is  necessary  that  a  zone  encompassing 
Tybee  Cut  be  effective  July  6.  Beginning 
July  6,  1996,  all  of  the  waterside  venues 
will  be  considered  as  being  under  the 
"Olympic  umbrella"  and  athletes  will 
have  full  access  to  all  venues.  Therefore, 
as  athletes  will  be  ferried  through  Tybee 
Cut  beginning  July  6,  1996,  that  date 
will  remain  as  the  effective  date  for  the 
Tybee  Cut/Half  Moon  River  zone. 

Between  July  6  and  19,  1996,  the 
eastern  boundary  of  the  safety/set;urity 
zone  closing  Tybee  Cut.  the  Tybee  Cut/ 
Half  Moon  River  zone,  will  be  the 
eastern  entrance  of  the  Half  Moon  River 
on  the  Wassaw  Sound.  This 
modification  will  allow  vessels  to 
navigate  between  the  Bull  River  and 
Wassaw  Sound  west  of  Wassaw  Breaker 
throughout  that  time  period.  Access 
between  Bull  River  and  Wassaw  Sound, 
east  of  Wassaw  Breaker,  is  restncted  by 
the  200  yard  fixed  safety/security  zone 
around  the  Day  Marina.  However,  the 
Coa^t  Guard  notes  that  due  to  tidal 
changes  in  this  area,  the  access  between 
Bull  River  and  Wassaw  Sound  west  of 
Wassaw  Breaker  will  be  a  viable 
alternative  for  vessel  transit  onl\  at 
certain  tides.  As  with  the  proposed  BuU 
River  zone,  the  Tybee  Cut/Half  Moon 
River  zone  will  only  be  in  effect  from  8 
a.m.  to  7  p.m.  FDT.  thereby  allowing 
free  transit  of  vessels  throughout  almost 
all  of  this  area  dunn)j  the  evening.  This 
zone  is  described  in  §  16.S.T07- 
0fi2(a)(4). 

in  light  of  the  iiindifications  to  the 
proposed  Bull  River  zone  di«icussed 
above,  and  to  address  se<;urity  concerns 
in  the  immediate  \  icinily  of  the  Day 
Marina,  this  final  rule  contains  a  ii»  w 
safety/securitv  zone  in  Wassaw  Sound 
described  in  ^  16,S.T07-(J62(6).  which 
extends  in  a  radius  of  200  vards  around 
the  Day  Marinn  This  zone  will  be  in 
effect  twenty-four  hours  a  day  from  H 
a.m.  EDT  Ju'lv  6.  199fi  through  7  p  m. 
EDT  August  2,  1^96.  The  COTP 
anticipates  granting  permission  for 
vessels  to  transit  through  this  zone  from 
7  p.m.  to  8  a. in  EDT  daily,  under  the 
condition  that  vessels  remain  at  a 
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distance  of  at  least  50  yards  from  the 
Day  Marina. 

The  Coast  Guard  received  one 
comment  seeking  a  dedicated  small 
vessel  viewinjJ  area  within  the  Bull 
River  zone  to  allow  spectator  ves.sels  to 
view  the  races.  In  response  to  this 
comment  as  discussed  ahove,  the 
proposed  security  zone  boundary  across 
the  Bull  River  has  been  shifted  south  in 
the  final  rule.  This  modification  is  in 
addition  to  ihe  fact  that,  as  discussed 
above,  access  to  and  from  the  Bull  River 
west  of  Wassaw  Breaker  will  not  be 
effected  until  July  19.  The  new 
boundary  line  spans  the  Bull  River 
farther  south,  though  the  resulting  zone 
(termed  the  Tybee  Cut/Bull  River/Half 
Moon  River  zone)  effectively  closes  the 
ea.stem  and  western  entrance  to  Half 
Moon  River  in  addition  to  closing  off 
access  to  Tybee  Cut.  This  zone  is  now 
described  in  §  165.T07-O62(a)(5).  This 
southern  shift  in  the  zone  boundary  will 
allow  small  vessels  to  get  closer  to  the 
racing  areas  without  compromising 
safety  or  security.  The  Tybee  Cut/Bull 
River/Half  Moon  River  zone  does  not 
prevent  small  vessels  from  viewing  the 
event  from  outside  the  security  zone 
perimeter.  Also  as  discussed  above, 
Wassaw  Sound  will  be  inaccessible 
from  Bull  River  from  July  19  to  August 
2,  1996.  but  unaffiliated  vessels  will  be 
allowed  access  to  Tybee  Cut,  the  Half 
Moon  River,  and  the  Bull  River  from  1 
p.m.  to  2  p.m.  EDT  daily  provided 
unaffiliated  vessels  do  not  proceed 
south  of  an  alternate  line  described  in 
section  165.T07-062(a)(5).  This  one 
hour  access  window  may  slide  to  a  later 
lime  if  race  delays  (xxur.  The  ACCXi  has 
agreed  not  to  run  ferries  through  Tybee 
Cut  during  this  time  to  allow 
unimpeded  access.  This  window  should 
allow  adequate  time  for  vessels  to 
transit  without  jeopardizing  security. 
After  the  Olympic  events  are  completed 
for  the  day,  from  7  p.m.  to  8  a.m.  EDI" 
daily,  the  zone  will  nut  be  effective  and 
therefore  access  to  Tybee  Cait,  the  Half 
Moon  River  and  the  Bull  Rivt-r  will  be 
allowed 

A  number  of  comments  expressed 
concern  about  the  closing  of  Tybee  Ciul 
nnd  tht!  effect  on  boating  safety  that  may 
h.ivt!  ill  regard  tu  vi!sseis  set'king  to 
rt'turn  to  port  in  the  i:.ise  of  adverse 
wf-ather  The  (.oast  Ciuard  is  concerned 
witii  ensuring  vi'ssel  ■idfety.  but  notes 
tfi.it  a(.t;ess  to  Tybrt;  Cut  is  not  required 
to  ensure  vessels  <:an  puu  h  a  safe  harbor 
in  case  of  adverse  weather.  Although  the 
Cioasf  t'.uard  rf(  ognlzes  that  \Va;s.uv 
.SouikI  (;;iu  get  clmppv  in  .idvcisf! 
weather,  once  a  vessel  reacln.s  the 
v:(  iiiity  of  Cabbage  Island,  an  area 
outside  all  of  the  .safV^ty/secairily  zones, 
calmer  water  c  an  be  fDinid.  There  an^ 


also  marinas  available  and  accessible 
along  the  southern  end  of  the 
Wilmington  River  at  which  vessels  may 
moor.  Therefore,  it  is  the  Coast  Guard's 
opinion  that  due  to  available 
alternatives,  Tybee  Cut  need  not  remain 
open  to  ensure  the  safety  of  vessels  in 
the  area. 

The  Coast  Guard  received  one 
comment  from  the  owner  of  commercial 
lowing  business  located  on  Half  Moon 
River.  This  individual  had  purchased 
property  on  this  waterway  due  to  its 
proximity  to  the  Olympic  venues  and 
was  concerned  that  he  would  be  unable 
to  leave  his  property.  The  comment 
stated  that  the  location  was  selected 
partially  based  on  conversations  with 
Coast  Guard  officials  last  year  who  had 
expressed  a  need  for  commercial  towing 
assistance  during  the  Olympics.  The 
Coast  Guard  notes  that  the  boundaries  of 
the  zones  in  this  area,  both  the  Tybee 
Cut/Half  Moon  River  and  Tybee  Cut/ 
Bull  River/Half  Moon  River,  are 
carefully  tailored  to  meet  the  need  for 
security  for  Olympic  athletes  and 
officials.  The  property  which  is  the 
subject  of  the  comment  is  a  private 
residence  which  provides  a  convenient 
area  for  mooring  a  tow  vessel.  Although 
the  Coast  Guard  realizes  that  mooring 
this  vessel  at  another  location  may  be 
inconvenient,  there  are  a  number  of 
available  marinas  and  other  areas  which 
may  be  used  by  this  business  as  a 
staging  area  to  provide  commercial 
towing  assistance.  Access  to  half  Moon 
River  and  Tybee  Cut  is  not  needed  to 
tow  any  vessel  for  safety  or  repairs.  As 
discussed  above,  and  in  part  to  provide 
this  business  with  some  flexibility  while 
at  the  same  time  providing  for 
navigational  safety  and  security,  the 
zones  in  the  Half  Moon  River  area, 
§  165.T07-062(a)(4),  have  been  revised 
to  open  a  one  hour  window  of 
opportunity  for  accessibility  via  Tybee 
Cut  and  Half  Moon  River  in  addition  to 
the  7  p  m.  to  8  a.m.  EDT  accessibility. 
Businesses  with  mobile  assets  such  as 
this,  or  vessels  with  draft  restrictions, 
are  advised  to  seek  other  staging  or 
embarkation  points  if  additional 
flexibility  is  needed. 

The  Coast  Guard  received  several 
comments  at  the  public  meeting  and 
seven  written  comments  which 
addressed  the  perceived  hardships  the 
proposed  zones  would  have  on  the 
charier  bo.it  industry  nnd  marinas 
which  iiperate  in  and  around  the  Bull 
River  These  comments  represented  the 
inlere'-ts  of  vessel  owners  whose 
primary  business  is  fishinj^  charters, 
vessels  that  have  been  clnriererl  to  carry 
spectators,  and  two  marinas  on  the  Bull 
Rivi>r  that  (..iter  to  charter  vessels  and 
sailba.its.  The  change  in  effective  dates 


of  the  zone,  specifically,  the  opening  of 
access  between  the  Bull  River  and 
Wassaw  Sound  between  July  6  through 
July  18.  1996  should  help  alleviate 
many  of  these  businesses  concerns.  For 
the  period  of  time  when  access  to  the 
Bull  River  is  closed  off  or  tidal 
conditions  make  access  between  the 
Bull  River  and  Wassaw  Sound  difficult 
for  draft  restricted  vessels,  as  discussed 
above,  there  are  several  alternate  routes 
vessels  may  take  to  transit  between  the 
Bull  River  and  Wassaw  Sound.  The 
most  direct  route  is  directly  out  the 
mouth  of  the  Bull  River  into  the  Sound, 
west  of  Wassaw  Breaker.  Subject  to  tidal 
state,  this  route  will  be  available  from 
July  6  through  18  as  a  result  of  the 
moidifications  in  this  final  rule.  Under 
both  the  proposed  and  final  rule,  this 
route  is  also  available  every  evening 
from  7  p.m.  to  8  a.m.  EDT.  A  second 
route  is  up  the  Bull  River  to  Turner 
Creek  and  then  into  the  Wilmington 
River.  The  second  option  requires  a 
vessel  to  clear  the  upstream  fixed  span 
Route  80  bridge,  which  has  a  vertical 
clearance  of  20  feet  spanning  the  Bull 
River,  en  route  to  the  Wilmington  River. 
Three  comments  noted  that  any  non- 
direct  route  between  the  Bull  River  and 
Wassaw  Sound  would  add  significant 
time  to  each  trip,  with  estimates  ranging 
from  one  to  three  hours  additional 
transit  time  in  each  direction  for  vessels 
transiting  between  the  Bull  River  and 
Wassaw  Island,  a  traditional  fishing 
ground.  Most  of  the  vessels  affected  by 
this  rule  are  either  too  tall  to  clear  the 
bridge  or  can  do  so  only  during  certain 
tidal  conditions.  Additionally,  one 
comment  noted  that  even  for  vessels 
that  can  clear  the  bridge,  the  added  time 
would  make  the  normal  fishing  charter 
trip,  which  travels  to  the  southeast  of 
Wassaw  Island,  unmanageable  in  a 
typical  eleven  hour  fishing  day.  The 
problem  is  aggravated  by  the  fact  that 
July  and  August,  the  times  when  the 
Bull  River  zone  will  be  effective,  is  the 
charter  industry's  peak  season.  The 
marinas  also  commented  that  they 
expected  to  lose  revenues  as  a  result  of 
the  loss  of  charter  boat  business,  loss  in 
fuel  sales  and  loss  in  dockage  fees  from 
sailboats.  Restaurants  and  marina 
operators  also  commented  that  they 
expect  to  lose  busine.ss  because  of  the 
restrictions  imposed  bv  the  proposed 
Hull  River»zone.  Additionally,  the 
marinas  anticipated  that  the  loss  in 
dockage  fees  would  rontinue  in  the 
future,  citing  a  perceived  trend  that 
once  someone  changed  to  a  now  marina, 
they  seldom  return  the  following  year. 

The  (^oast  Guard  notes  that  portions 
of  the  Hull  River,  up  river  from  the 
Tybee  O.it/Bull  River/Half  Moon  River 
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.security/safety  zone  are  being 
designated  as  a  special  anchorage  area 
in  a  separate  final  rule.  As  a  result,  a 
large  increase  in  smaller  vessels  and 
their  passengers  can  be  anticipated  iu 
the  river.  Many  of  these  vessels  will  not 
be  constrained  by  the  limited  clearance 
of  the  fixed  span  bridge  and  will  be  able 
to  transit  between  the  Bull  River  and 
Wilmington  River  during  all  times  of  the 
day  These  vessels  will  be  able  to  utilize 
any  dock  space  vacated  by  the  larger 
vessels.  Additionally,  the  large  number 
of  people  and  vessels  expe<;ted  to  use 
the  anchorage  area  and  the  Bull  River  in 
general  during  the  Olympics  should 
help  alleviate  some  of  the  lost  revenue 
for  businesses  along  Bull  River.  Anv 
anticipated  future  losses  are  merely 
speculative.  The  Coast  Guard  estimates 
that  overall  in  the  Savannah  area  there 
will  be  an  increase  of  1000-2000  ves.sels 
during  the  time  period  when  this  nile  is 
in  effect.  The  ACOG  estimates  that  each 
day  its  vessels  and  officials  alone  will 
use  between  7,000  and  10,000  gallons  of 
gasoline,  two  tons  of  ice,  and  eat  over 
1600  lunches.  Those  estimates  are  in 
addition  to  the  need  for  similar  items  for 
the  over  1500  volunteers  who  will  be 
assisting  with  the  events  and  for  the 
support  boats  for  the  racing  teams 
which  will  be  used  through  July  19.  h 
is  inevitable  that  with  all  of  the 
expected  vessels,  there  will  also  be  a 
large  demand  for  vessel  repairs. 

In  regard  to  the  larger  vessels,  the 
Coast  Guard  is  aware  of  the 
inconveniences  that  the  operation  of  the 
zone  will  cause,  but  notes  that  there  are 
other  locations  where  these  vessels  can 
dock  or  anchor  that  are  not  affected  by 
any  of  the  zones.  The  boundaries  of  the 
Tybee  Cut/Bull  River/Half  Moon  River 
zone,  as  well  as  all  the  safety/security 
zones  being  adopted  by  this  final  rule, 
have  been  narrowly  tailored  to  provide 
adequate  security  while  still  providing 
for  the  interests  of  navigation.  The  Coast 
Guard  notes  that  access  from  the  Bull 
River  to  Wassaw  Sound  will  only  be 
restricted  during  the  days  and  times  that 
the  majority  of  athletes  and  officials  will 
be  present.  This  will  allow  access 
between  the  Bull  River  and  Wassaw 
Sound  during  the  evening  and  from  July 
6  to  July  18, 1996.  Additionally,  as 
discussed  above,  the  Captain  of  the  Port 
anticipates  granting  general  permission 
for  all  vessels  to  transit  between  the  Bull 
River  and  Half  Moon  River  and  through 
Tybee  Cut  for  an  hour  each  afternoon, 
usually  from  1  to  2  p.m.  EDT.  to  allow 
greater  accessibility  between  Bull  River 
and  Wassaw  Sound. 


Atlantic  Ornan  nnd  Wosaaw  Sound 
Zont- 1  Proposed  Section  1H5. 707-062(5)  I 

The  Coast  Guard  received  three 
comments  concerning  the  Atlantic 
Ocean/Wassavv  Sound  zone.  The  first  of 
these  comments  suggested  that  \  essels 
and  operators  be  allowed  access  to  the 
Atlantic  0(  ean/Wassaw  Sound  zone 
after  surcessfully  undergoing  a  security 
screen.  A  second  related  comment 
sought  access  to  the  northern  side  of 
Wassaw  Sound  for  a  commercial  charter 
business.  The  combination  of  security 
and  safety  concerns  in  the  Atlantic 
Ocean/Wassaw  Sound  zone  area 
combine  to  prohibit  the  entrance  of  any 
unaffiliated  vessels  info  this  zone.  The 
implementation  of  a  security  s«;reen  by 
the  Coa.st  Guard  would  pose  significant 
security  and  traffic  management 
problems  that  would  tar  outweigh  any 
benefits  that  may  result.  Therefore,  the 
Coast  Guard  is  not  adopting  that 
suggestion  and  is  not  allowing  access 
into  this  zone.  Due  to  the  over  280 
competition  vessels  and  200  powered 
support  vessels  operating  and  racing  in 
the  area,  this  and  the  other  safety/ 
security  zones  are  expected  to 
experience  a  high  degree  of  congestion 
during  the  Olympic  races.  The  Coast 
Guard  believes  that  to  additionally 
allow  the  heavy  concentration  of 
recreational  and  commercial  vessels 
expected  as  spectators  into  these  zones 
would  create  an  inherently  unsafe 
condition.  Therefore,  even  if  all  security 
concerns  could  be  eliminated,  which  in 
and  of  itself  would  be  a  time  consuming 
and  intrusive  task,  the  safety  concerns 
are  too  great  to  allow  this  type  of 
controlled  access.  The  Atlantic  Ot;ean/ 
Wassaw  Sound  zone  is  located  near 
both  the  Day  Marina,  where  vessels 
ferrying  Olympic  athletes  will  be 
moored  and  race  venue  "A",  where 
athletes  and  numerous  vessels  will  be 
present.  In  addition,  athlete  shuttles 
will  regularly  transit  the  area.  As 
proposed  by  the  ACOG  and  as  discussed 
below,  the  only  spectator  vessels 
allowed  within  the  zones  will  be  a 
controlled  number  of  vessels  carrying 
passengers  with  official  Olympic  tickets 
to  view  the  yachting  events  (ticketed 
spectator  vessels).  Those  vessels  and  the 
passengers  on  board  will  undergo 
extensive  security  screens  prior  to  entry 
into  the  zone  and  their  movement 
within  the  zone  will  be  strictly 
controlled  so  as  not  to  create  a  hazard 
to  navigation. 

The  Coast  Guard  also  received  one 
comment  from  the  operator  of  a  sea 
kayak  business.  The  business  launches 
kayaks  from  the  south  end  of  Tybee 
Island  and  the  kayaks  then  proceed  to 
Myrtle  Island.  Under  the  proposed 


Atlantic  Ocean/Wassaw  Sound  zone. 
Myrtle  Island  and  surrounding  water 
would  be  ina(.cessible  as  the  area  would 
l>e  enf:ompassed  within  the  zone.  The 
commenlor  was  concerned  the  import  of 
the  zone  would  have  on  his  business 
and  asked  that  the  zone  be  modified  so 
that  the  zone  ended  fifty  yards  offshore 
off  the  beach  of  Myrtle  Island.  In 
response  to  this  comment,  the  Atlantic 
Ocean/Wassaw  sound  zone  has  been 
slightly  modified  from  the  proposal  to 
allow  access  to  the  marsh  area  within  .SO 
yards  of  Myrtle  Island,  thereby 
providing  a  large  area  suitable  for 
kayaking  without  compromising  safety 
or  se<;urity.  Additionally,  due  to  the 
modifications  to  Ihe  proposed  zones,  the 
Atlantic  Ocean/Wassaw  Sound  zx>ne  has 
been  renumbered  in  the  final  rule  and 
now  is  destribed  in  t)  165.T07-062(7). 

Ticketed  Vessels 

The  Coast  Guard  received  one 
comment  that  suggested  the  'ticketed" 
vessels  that  will  operate  inside  the 
safety/security  zones  appear  to 
represent  a  privileged  fleet,  parti<.ularly 
given  the  high  price  of  tickets.  The 
Coast  Guard  notes  that  these  vessels,  as 
well  as  their  passengers,  will  be  subject 
to  the  same  security  measures  «hat 
spectators  attending  shoreside  events 
will  undergo.  These  vessels  are  merely 
mobile  "bleachers  "  that  will  operate 
within  the  security  envelope  subject  to 
strict  instructions  from  the  ACOG  and 
the  Captain  of  the  Port.  Tickets  are  being 
sold  to  all  other  Olympic  events:  the 
yachting  events  are  no  different.  The 
cost  of  those  tickets  is  comparable  to  the 
price  of  tickets  for  other  Olympic 
events.  As  noted  above,  limiting 
spectator  vessel  access  is  necessary  to 
ensure  navigational  safety  and  the 
setiurity  of  the  Olympic  athletes  and 
associated  vessels. 

Impacts  on  Commercial  Fishermen 

Several  comments  from  commercial 
fisherman.  commeri;ial  crab  trappers 
and  bait  draggers  in  the  area  expressed 
concerns  that  they  would  be  unduly 
impacted  by  the  regulations  due  to  the 
combination  of  the  limited  areas  and 
times  authorized  for  fishing  by  the 
safety  and  security  zones  and  the 
limitations  imposed  by  their  state  issued 
fishing  licenses.  Crab  trappers 
commented  on  the  inordinate  number  of 
buoys  lost  in  the  Wilmington  Rivrr 
during  last  summer's  regatta  and  were 
concerned  that  the  high  volume  of 
traffic  during  the  Olympic-s  would  resuU 
in  the  loss  ot  large  numbers  of  traps.  A 
representative  for  commercial  fishermen 
and  shrimpers  at  the  public  meeting 
pointed  out  that  there  are  usually  150- 
200  traps  out  during  any  given  time  and 
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thai  during  a  regatta  last  summer  each 
boat  lost  nearly  50  traps  Concern  was 
also  expressed  by  a  crab  trapper  on  the 
effect  of  delays  in  entering  Turner  Creek 
and  Wilmington  River  in  combination 
with  the  summer  heat,  which  could  lead 
to  loss  of  many  crabs  after  harvesting. 

The  Coast  Guard  has  reviewed  the 
problems  raised  by  the  commercial 
fishermen  which  will  result  from  the 
combination  of  heavy  vessel  traffic  and 
restrictions  on  access  due  to  the  safety/ 
security  zones.  The  Coast  Guard  must 
balance  these  concerns  against 
concerns,  discussed  in  detail  above,  for 
security  and  navigational  safety.  In 
trying  to  strike  a  balance,  the  Coast 
Guard  has  had  discussions  with  the 
State  of  Georgia  Marine  Fisheries 
Branch  of  Georgia  Department  of 
Natural  Resources  (DNR)  which  has 
been  made  aware  of  the  concerns  of  the 
fishermen.  The  DNR  is  giving 
consideration  to  changing  the 
authorized  locations  andyor  hours  of 
operation  during  the  period  covered  by 
the  Olympics.  These  changes  would 
help  alleviate  some  of  the  problems 
mentioned  by  commercial  fishermen  by 
reducing  the  overlap  in  times  when 
access  to  certain  areas  will  be  restricted 
by  the  safety/security  zones  and  access 
is  permitted  bv  state  fishing  licenses. 

The  AGOG  has  agreed  to  add  a 
warning  to  its  volunteer  training 
program  and  to  boating  information 
given  to  the  participants  highlighting 
the  need  to  be  respectful  of  crabbers' 
traps.  The  Coast  Guard  also  notes, 
though,  that  some  disturbance  of  traps 
is  unavoidable  and  that  the 
representative  at  the  public  meeting 
noted  that  the  impacts  expected  on  trap 
loss  during  the  Olympics  is  about  the 
same  as  that  expected  on  any  busy 
weekend. 

Additionally,  the  Coast  Guard  notes 
that  the  changes  in  planned  operation  of 
the  zone  in  the  Turner  Creek/ 
Wilmington  River  area  (§  165.T07- 
062(2))  to  allow  direct  transit  through 
the  zone,  as  opposed  to  making  vessels 
wait  and  escorting  those  vessels  in 
groups  through  the  zone,  should  reduce 
the  concerns  about  loss  of  crabs  due  to 
prolonged  exposure  to  heat.  Vessels  will 
be  denied  immediate  transit  through 
this  area  only  in  cases  of  immediate 
safety  or  security  concerns. 

Discussion  of  Regulations 

These  regulations  are  intended  to 
promote  secure  and  safe  navigation  on 
the  waters  surrounding  the  Olympic 
Village,  Olympic  ceremonies,  Olympic 
Marinas,  racing  venue  areas,  and  athlete 
waterbome  transits,  by  controlling  the 
traffic  entering,  exiting  and  traveling 
within  these  waters. 


Coast  Guard  and  State  Law 
Enforcement  patrol  vessels  with  a  Coast 
Guard  representative  on  board  will  be 
on  scene  to  enforce  the  zones  and  direct 
traffic.  No  persons  or  vessels  will  be 
allowed  to  enter  or  operate  within  the 
zones  while  they  are  in  effect,  except  as 
may  be  authorized  by  the  Captain  of  the 
Port.  These  regulations  are  issued 
pursuant  to  33  U.S.C.  1231  and  50 
U.S.C.  191,  as  set  out  in  the  authority 
citation  of  all  of  Part  165. 

The  effective  dates  of  the  individual 
safety/security  zones  vary,  but  overall 
the  zones  are  in  effect  from  July  6  to 
August  4,  1996. 

Six  fixed  and  one  moving  safety/ 
security  zone  are  being  established  in 
the  following  areas:  (1)  Savannah  River 
(Olympic  Village  area),  all  the  waters 
around  the  Marriott  Hotel-Olympic 
Village;  (2)  Wilmington  River/Turner 
Creek  (Olympic  Marina  area);  (3) 
Wilmington  River/Tybee  Cut,  moving 
safety/security  zones  will  be  placed 
around  all  Olympic  Athlete  Shuttle 
vessels  with  athletes  on  board  while 
transiting  between  the  Olympic  Marina 
and  the  Day  Marina;  (4)  Tybee  Cut/Half 
Moon  River,  the  western  entrance  to 
Tybee  Cut  and  the  western  and  eastern 
approach  to  Half  Moon  River  (July  6- 
18):  (5)  Tybee  Cut/Bull  River/Half  Moon 
River,  the  western  entrance  to  Tybee 
Cut,  the  western  approach  to  Half  Moon 
River  and  southern  entrance  to  the  Bull 
River  (July  19-August  2);  (6)  Wassaw 
Sound,  a  fixed  security  zone  will  be 
placed  around  the  Day  Marina;  and  (7) 
the  Atlantic  Ocean  and  Wassaw  Sound 
offshore  racing  areas,  which  includes 
the  area  from  Myrtle  Island  until  the 
Wibnington  River  and  the  area  from 
Wilmington  Island  until  the  junction  of 
the  Half  Moon  and  Bull  Rivers.  The 
following  is  a  detailed  description  of 
each  zone  and  its  effective  times. 

Olympic  Village:  This  zone  will  be  in 
effect  24  hours  a  day  from  8  a.m.  EDT 
July  6  to  12  p.m.  EDT  August  4,  1996 
and  will  affect  the  entire  width  of  the 
Savaruiah  River  for  a  distance  of  1,000 
yards  centered  on  the  Marriott  Hotel. 
Vessels  representing  the  Captain  of  the 
Port  will  be  available  to  escort 
unaffiliated  vessels  desiring  to  transit 
the  area.  Unaffiliated  vessels  are  defined 
as  all  vessels  that  are  not  registered  with 
the  ACOG  or  designated  as  an  OfHcial 
Vessel  by  the  Coast  Guard  Captain  of  the 
Port.  Vessels  will  be  asked  to  transit 
along  the  Northern  side  of  the  channel. 
During  periods  of  heavy  recreational 
traffic,  delays  should  be  expected. 
Priority  will  be  given  to  commercial 
traffic.  On  July  20th,  July  29th  and 
August  2nd  the  zone  will  be  extended 
500  yards  to  the  west  from  7;30  p.m.  to 
10:30  p.m.  EDT  for  the  opening,  medal. 


and  closing  ceremonies.  No  vessels  will 
be  allowed  to  transit  the  zone  during 
these  times. 

Olympic  Marina:  This  zone  will  be  in 
effect  24  hours  a  day  from  8  a.m.  EDT 
July  6  to  7  p.m.  EDT  August  2.  1996  and 
will  extend  across  the  mouth  of  Turner 
Creek,  just  east  of  Sail  Harbor.  The  zone 
will  extend  200  yards  west  into  the 
Wilmington  River  from  Turner  Rock  and 
run  south  to  a  point  due  west  of  the  first 
private  dock,  and  then  easterly  to  the 
shore.  Vessels  will  need  permission 
from  a  Coast  Guard  official  acting  for  the 
COTP  in  the  vicinity  prior  to  transiting 
into  or  out  of  Turner  Creek.  Once 
permission  is  granted  to  transit  the 
zone,  unaffiliated  vessels  will  not  be 
allovsred  to  stop  or  loiter  in  the  vicinity 
of  Sail  Harbor  or  the  Sheraton  Complex. 
The  COTP  anticipates  routinely  granting 
permission  to  transit  the  zone,  but 
should  the  number  of  vessels  seeking  to 
transit  this  area  reach  a  number  that 
compromises  athlete  security  the  Coast 
Guard  may  escort  groups  of  vessels 
through  the  area,  require  one-way 
transits,  or  deny  access  for  short  time 
periods.  Delays  should  be  minimal. 

Wilmington  River/Tybee  Cut:  A  75 
yard  moving  safety/security  zone  will  be 
enforced  around  Athlete  Shuttles  from  8 
a.m.  to  7  p.m.  EDT  daily  from  July  6  to 
August  2, 1996  as  they  transit  from  the 
Olympic  Marina  (Sheraton)  to  the  Day 
Marina  at  Beach  Hammock.  Vessel 
operators  will  need  to  be  alert  for  the 
approach  of  these  vessels  and  stand 
clear.  Athlete  shuttle  vessels  will  be  in 
continuous  operation  from  8  a.m.  to  7 
p.m.  EDT  and  will  proceed  dovm  the 
eastern  side  of  the  Wilmington  River, 
through  Tybee  Cut,  into  Half  Moon 
River  and  then  to  the  Day  Marina 
located  in  Wassaw  Sound.  The  same 
route  will  be  used  for  return  trips. 

Tybee  Cut/Half  Moon  River:  This 
safety/security  zone  closes  Tybee  Cut  to 
all  unaffiliated  vessels  from  8  a.m.  to  7 
p.m.  EDT  daily  from  July  6  to  July  18, 
1996.  From  July  19  through  August  2, 
1996  the  area  encompassed  by  this 
becomes  part  of  the  Tybee  Cut/Bull 
River/Half  Moon  River  zone.  As  part  of 
this  zone,  the  entrance  to  the  Half  Moon 
River  just  west  of  the  intersection  with 
Tybee  Cut  will  also  be  closed.  The 
eastern  boundary  of  this  zone  will  be 
the  eastern  entrance  of  the  Half  Moon 
River  on  Wassaw  Sound.  Wassaw 
Sound,  west  of  Wassaw  Breaker  will  be 
open  to  vessel  traffic  during  this  time. 
Tybee  Cut  will  be  used  by  the  Athlete 
Shuttles  and  affiliated  vessels  from  8 
a.m.  to  1  p.m.  EDT  and  from  2  p.m.  to 
7  p.m.  EDT.  The  Captain  of  the  Port,  via 
Broadcast  Notice  to  Mariners,  will  grant 
general  permission  for  all  vessels  to 
transit  between  the  Bull  River  and  Half 
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Moon  River  and  between  Tybee  Cut  and 
Wilmington  River.  This  one  hour  access 
window  may  slide  to  a  later  time  if  race 
delays  occur.  Additionally  from  7  p.m. 
to  8  a.m.  EDT  daily,  unrestricted  access 
to  Tybee  Cut,  the  Half  Moon  River  and 
the  Bull  River  v/ill  be  allowed. 

Tybeti  Cut/Bull  River/ Half  Moon 
River:  This  zone  is  effective  from  July  19 
to  August  2.  The  zone  will  encompass 
the  entire  area  of  the  Tybee  Cut/Half 
Moon  River  zone  described  above, 
including  closing  Tybee  Cut,  but  the 
eastern  boundary  will  shift  to  be  across 
the  Bull  River  at  the  Northern  end  of 
Wassaw  Sound.  As  a  resuft,  from  July  19 
to  August  2,  Wassaw  Sound  will  be 
inaccessible  from  Bull  River  from  8  a.m. 
to  7  p.m.  EDT  daily.  Tybee  Cut  will 
continue  to  be  used  by  the  Athlete 
Shuttles  and  affiliated  vessels  from  8 
a.m.  to  1  p.m.  EDT  and  from  2  p.m.  to 
7  p.m.  EDT.  Unaffiliated  vessels  will  be 
allowed  access  to  Tybee  Cut,  the  Half 
Moon  River,  and  the  Bull  River  from  1 
p.m.  to  2  p.m.  EDT  daily.  However, 
unaffiliated  vessels  will  not  be  allowed 
to  proceed  south  of  an  alternate  line 
described  in  section  165.T07-O62(a)(5). 
This  one  hour  access  window  may  slide 
to  a  later  time  if  race  delays  occur. 
Additionally  from  7  p.m.  to  8  a.m.  EDT 
daily,  unrestricted  access  to  Tybee  Cut, 
the  Half  Moon  River  and  the  Bull  River 
will  be  allowed. 

Wassaw  Sound:  A  200  yard  safety/ 
security  zone  will  be  in  effect  24  hours 
a  day  form  8  a.m.  EDT  July  6  to  7  p.m. 
EDT  August  2,  1996  around  the  Day 
Marina.  No  unaffiliated  vessels  will  be 
allowed  access  to  the  zone  from  8  a.m. 
to  7  p.m.  EDT.  Note  that  beginning  July 
19  when  the  Tybee  Cut/Bull  River/Half 
Moon  River  and  Wassaw  Sound/ 
Atlantic  Ocean  safety/security  zones  are 
in  effect  this  zone  around  the  Day 
Marina,  is  fully  encompassed  by  those 
zones.  From  7  p^m.  to  8  a.m.  EDT  all 
vessels  will  be  granted  permission  to 
transit  this  zone  between  Wassaw 
Sound  and  the  Bull  River,  under  the 
condition  that  the  vessels  may  not 
proceed  closer  than  50  yards  to  the  Day 
Marina,  and  must  obtain  prior 
authorization  from  Coast  Guard  Ves.sels 
patrolling  the  zone. 

Wassaw  Sound/Atlantic  Ocean:  The 
approximately  14  mile  long  safety/ 
security  zone  offshore  will  be 
established  from  July  19  to  August  3. 
1996  and  will  be  in  effect  24  hours  a 
day.  From  8  a.m.  to  7  p.m.  EDT  no 
unaffiliated  vessels  will  be  granted 
permission  to  enter  this  zone.  Vessels 
desiring  to  transit  the  area  from  7  p.m. 
to  H  a.m.  EDT  will  need  to  check  in  with 
Coast  Guard  vessels  in  the  vicinity  for 
permi.ssion.  The  Coast  Guard  expet:ts  to 
grant  such  permis.sion,  provided  there 


are  no  immediate  safety  or  security 
concerns. 

The  regulations  for  the  offshore  racing 
areas  included  within  this  zone  will  be 
enforced  for  the  race  venues  which  are 
located  within  the  navigable  waters  of 
the  United  States.  These  regulations  are 
necessary  to  minimize  navigational 
dangers  and  to  ensure  the  safety  and 
security  of  Olympic  athletes  and 
affiliated  vessels  operating  within  the 
Olympic  venue.  Nonobligatory 
guidelines  are  included  in  the 
regulatory  language  for  that  portion  of 
the  racing  venue  which  falls  outside  the 
navigable  waters  of  the  United  States. 
Entry  into  this  safety/security  zone  by 
other  than  affiliated  vessels  will  be 
prohibited  without  permission  of  the 
Captain  of  the  Port  or  the  Olympic 
Patrol  Commander. 

Olympic  Torch:  The  Coast  Guard  is 
establishing  a  moving  safety  zone  for  the 
vessel  which  will  carry  the  Olympic 
torch  to  the  Savannah  waterfront,  prior 
to  the  commencement  of  the  1996 
Olympic  Games.  The  exact  route  of  the 
torch  is  uncertain  at  this  time.  The  zone 
will  commence  either,  on  the  Savannah 
River  in  the  vicinity  of  Coast  Guard 
Station  Tybee  and  continue  we.st  up 
river  to  the  Highway  17A  bridge 
(Talmadge  bridge),  or  at  the  mouth  of 
the  Wilmington  River  and  proceed  to 
the  Savannah  River  via  the  ICW  and 
thence  westerly  to  the  Highway  17A 
bridge.  The  safety  zone  is  needed  for  the 
protection  of  the  vessel  carrying  the 
Olympic  torch.  The  Captain  of  the  Port 
will  provide  escort  vessels  and  restrict 
approaching  vessel  operations  in 
support  of  the  moving  safety  zone. 

Olympic  Fireworks:  Finally,  the  Coast 
Guard  is  establishing  a  safety  zone  for 
a  fireworks  display  in  connection  with 
Olympic  festivities,  on  the  Savannah 
River  in  the  vicinity  of  Rousakis  Plaza. 
The  safety  zone  is  needed  to  protect 
vessels,  facilities,  and  personnel  from 
safety  hazards  associated  with  the 
storage,  preparation,  and  launching  of 
fireworks.  The  Captain  of  the  Port  is 
restricting  vessel  operations  in  the 
safety  zone. 

Regulatory  Evaluation 

These  regulations  are  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12H66  and  do  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  ot  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
I'ehruary  26.  1979).  The  Coast  Guard 
expects  the  ei;onomic  impact  of  this  ruk- 


to  be  so  minimal  th^t  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  As  discussed  in  the 
preamble,  the  boundaries,  effective 
dates  and  times  of  all  of  the  safety/ 
security  zones  in  this  rule  have  been 
carefully  tailored  to  meet  the  needs  of 
security  for  the  Olympic  athletes  while 
still  providing  for  navigational  safety. 
The  1,000  to  2,000  extra  vessels 
expected  to  be  in  the  Savannah  area  for 
the  Olympics  will  bring  a  large  amount 
of  extra  business  into  the  area  for  many 
of  the  businesses  affe<:ted  by  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Ad 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  effect  on  a  substantial 
numberof  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not  for  profit 
organizations  that  are  independently 
owned  and  ojserated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Over  1,100  athletes  and  coaches 
representing  over  80  countries,  over  300 
competition  vessels,  as  well  as 
approximately  1.000  to  2.000  support 
and  spectator  vessels  are  expected  to 
arrive  and  participate  in  the  festivities 
of  the  1996  Olympic  yachting 
competition.  To  ensure  the  security  of 
the  Olympic  athletes  and  support 
personnel  and  to  ensure  the  safety  of  the 
large  volume  of  recreational  and 
spectator  vessels  expected  in  the  area, 
the  Coast  Guard  is  establishing  these 
safety/security  zones.  The  Coast  Guard 
realizes  that  this  rule  will  have  some 
effect  on  some  small  entities,  but  the 
rule  has  been  narrovNly  tailored  to 
provide  for  security  of  the  athletes  and 
navigational  safety  on  the  waterways. 
The  effective  dales  and  times  as  well  as 
the  boundaries  o(  the  zones  have  been 
examined  to  ensure  that  they  restrict 
movement  only  to  the  extent  necessary 
to  ensure  security  and  navigational 
safetv.  Many  of  the  zones  are  onK  in 
effect  from  8  a.m.  to  7  p.m.  EUT  when 
athletes  are  most  likely  to  be  in  the 
areas,  providing  unlimited  access  to 
many  areas  each  evening.  As  dis(.us.<;rd 
m  the  preamble.  altern.ite  routes  to 
those  routes  affected  by  this  rule  exist 
tor  many  of  the  znnes.  It  a  \pssei  needs 
to  transit  through  a  zone,  thi'  COTP  may 
grant  permission  for  vessel  transit  even 
when  the  zone  is  in  effp<  t  To  help 
vessels  plan  transits,  the  (.oast  Guard 
has  providpd  details  in  this  ruU>  as  to 
times  and  places  u  lien  the  COTP 
anticipates  grantinii  such  permission 
and  how  vessels  may  request  such 
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permis.sion.  As  discussed  in  the 
preamble,  the  Olympic  y;H  hting  events 
will  brin^  lar^e  numbers  of  people  iind 
vessels  into  the  area.  Although  the  effect 
of  this  rule  on  small  business  is  difficult 
to  (luantifv.  the  Cioast  (iuard  expects  that 
losses  iricurrtid  by  small  entities  as  a 
result  of  this  rule  may  be  offset  by  a 
'arj^e  increase  in  potential  customers, 
albeit  temporary. 

For  the  reasons  discus.sed  above, 
including  the  determination  that  this 
nde  is  not  economically  significant,  the 
Coast  Guard  tiertifies  under  section 
fi()5(b)  of  the  Regulatory  Flexibility  Act 
(5  l'..S.(;.  et  sfq.)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Informalion 

This  rule  contains  no  collection-of- 
information  re<|uirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ft  st'q). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessment. 

Environmental  Assessment 

The  Cloast  Guard  has  considered  the 
environmental  impact  of  this  rule 
consistent  with  Section  2  B.2.  of 
Commandant  Instruction  M16475.1B.  In 
accordaru  e  with  that  set;tion,  this  action 
has  been  environmentally  assessed  (EA 
completed),  and  the  C^oast  Guard  has 
concluded  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  has  been  prepared  and  is 
available  for  c:opying  and  inspe<:tion 
where  indicated  under  the  ADDRESSES 
section  above. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  .Security  measures. 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing.  Fart 
lfi.5  of  Title  33,  Code  of  Federal 
Regulations,  the  Coast  Guard  amends  as 
follows: 

PART  165-[AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Aulhoritv:  li  I'.SC.  lJil.M)i;.Sr.  141. 
■|:|{;KK  1  ()')-l(g).6.04-l,  h.U4-h,  Hiul  IhO.-'i; 
I'iCr-K  1    lb 


2.  A  new  §  165.T07-062  is  added  to 
read  as  follows: 

§  1 66.T07-062    Safety/Security  Zones: 
Savannah  River,  Wilmington  River  and 
Turner  Creek,  Bull  River  and  Wassaw 
Sound,  GA. 

(a)  Safety/Security  zones.  The 
following  areas  are  safety/set;urity  zones 
(all  coordinates  referenced  use  Datum: 
NAD  1983): 

( 1 )  Marriott  Hotel/Olympic  Village. 
The  safety /security  zone  is  in  the 
following  area;  from  the  Marriott  Hotel 
Olympic  Village  on  the  Savannah  River 
in  position: 

32°  04' 48  "  N,  81°  04' 54" W; thence 
east  to 

32°  04'  45  "  N.  81°  04'  44"  W;  thence 
west  to 

32° 04' 49" N.  81° 05' 05" W. 

This  zone  includes  all  waters  within 
the  above  noted  area  in  the  Savannah 
River  from  shore  to  shore.  This  zone  is 
extended  an  additional  500  yards  to  the 
west  for  opening  (July  20,  1996)  and 
closing  ceremonies  (August  2,  1996)  as 
well  as  the  award  ceremonies  (July  29, 
1996). 

(2)  Olympic  Marina:  Wilmington  River 
and  Turner  Creek.  The  safety/security 
zone  is  in  the  following  area  for  the 
Olympic  Village:  On  the  Wilmington 
River  Commencing  at  position: 

32°  00'  41"  N,  81°  00'  16"  W;  thence 

west  200  yards  to 
32°  00'  34  "  N,  81°  00'  22"  W;  then 

southerly  to 
32°  00'  13  "N, -81°  00'  12"  W;  then  east 

to  the  shore  of  Wilmington  Island. 

Shoreside  to  the  entrance  of  Turner 

Creek. 
The  eastern  boundary  of  this  zone  is 
established  in  the  following  position: 
32°  00'  32"  N.  80°  59'  55"  W;  thence 

north  to 
32°  00'  37"  N,  80°  59'  53  "  W. 

(3)  Wilmington  River  and  Tybee  Cut. 
A  moving  safety/security  zone  is  in  the 
following  areas: 

All  waters  within  a  75  yard  radius 
around  all  Olympic  athlete  shuttle 
vessels  with  Olympic  athletes  and 
officials  onboard.  These  vessels  will  be 
transiting  the  Wilmington  River  in  the 
area  between  the  Olympic  Marina  at 
position: 

32°  00'  34"  N.  80°  5'J'  55"  W:  thence 
southeast  via  the  Wilmington  River 
and  Tybee  Cut  to, 
31°  56'  40"  N,  80°  55'  46"  W;  the 
Olympic  Day  Marina. 

(4)  Tybee  Cut/Half  Monn  River.  This 
safetv/security  zone  closes  Tybee  Cut 
and  the  eastern  approach  to  the  Half 
Moon  River  to  all  unaffiliated  vessels,  at 
the  following  positions: 

(i)  Tybee  Cut  from  shore  to  shore 
across  the  entrance  at  position: 


31°  57'  06"  N,  80°  59'  09"  W. 

(ii)  Half  Moon  River  (westi  extending 
from  shore  to  shore  from  position: 

31°  58' 15  "  N,  80°  57' 46"  W; 
northeast  to 

31°  58' 16  "N,  80°  57' 36"  W. 

(iii)  Half  Moon  River  (east)  extending 
from  shore  to  shore  from  position: 

31°  57'  42"  N,  80°  57'  05"  W;  thence 
northerly  to 

31°  57'  53"  N,  80°  57'  00"  W. 

This  zone  includes  all  of  Tybee  Cut. 

(5)  Tybee  Cut/Rull  River/Half  Moon 
River.  "This  safety/security  zone  closes 
Tybee  Cut,  the  southern  entrance  to  the 
Bull  River,  and  the  eastern  approach  to 
the  Half  Moon  River  to  all  unaffiliated 
vessels,  at  the  following  positions: 

(i)  Tybee  Cut  from  shore  to  shore 
acrpss  the  entrance  at  position: 

31°  57'  06"  N.  80°  59'  09"  W. 

(ii)  Half  Moon  fl/ver  extending  from 
shore  to  shore  from  position: 

31°  58' 15"  N,  80°  57' 46"  W; 
northeast  to 

31°  58'  16"  N,  80°  57'  36"  W. 

(iii)  Primary  Bull  fliver  the  southern 
most  tip  of  Wilmington  Island  at 
position: 

31°  57'  50"  N.  80°  56'  55"  W;  east  to 
Little  Tybee  Island 

31°  57'  35"  N,  80°  55'  55"  W. 

Alternate  Bull  River  from  the 
northeastern  most  point  of  Cabbage 
Island  at  position: 

31°  57'  35"  N,  80°  56'  55"  W;  east  to 
Little  Tybee  Island 

31°  57' 35"  N,  80°  55' 55"  W. 

This  zone  includes  all  of  Tybee  Cut 
and  establishes  the  northwestern 
boundary  of  the  Atlantic  safety/ security 
zone  described  in  paragraph  (a)(6). 

(6)  Day  Marina/Wassaw  Sound.  This 
safety/security  zone  extends  in  a  radius 
of  200  yards  around  the  Olympic  Day 
Marina  located  in  approximate  position 
32°  56' 40"  N.  81°  55' 52"  W. 

(7)  Atlantic  Ocean  and  Wassaw 
Sound.  The  following  areas  are  a  safety/ 
security  zone: 

(i)  from  a  position  in  Wassaw  Sound 
at: 

31°  57' 32" N,  80°  56' 31"  W;  thence 

east  to  Little  Tybee  Island,  at  31°  57' 

30"  N,  80°  51'  45  "  W  following  the 

southern  shoreline  of  Little  Tybee 

Island  to  31°  58'  16"  N,  80°  51'  45" 

W  thence  southeast. 
31°  58'  00  "  N,  80°  50'  48"  W;  thence 

southeast 
31°  57  '  45"  N,  80°  .50'  08"  W;  thence 

southeast 
31°  57' 27" N,  80°  49' 21" W; thence 

south 
31°  ,56'  21"  N.  80°  48'  48"  W;  thence 

southwest  to 
31°  55' 34" N.  80°  49' 11  "  W; thence 

southwest  to 
31°  54' 45" N,  80"  49'  34" W; thence 
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southwest  to 

31°  53' 5«  "  N,  80" 49' 55"  W;  thence 
southwest  to 

31°  53'  09"  N,  mr  50  19"  W;  thence 
west  to 

31' 52' 45" N,  H0°  52  00"  W;  thence 
northwest  to 

31°  53'  06  "  N,  80°  52'  3U'  W;  thence 
northwest  to 

31°  53'  36"  N,  80"  53'  15  "  W;  thence 
northwest  to 

31" 54' 32" N,  80°  54' 27"  W;  thence 
northwest  to 

31°  54' 48" N,  80°  54' 55" W: thence 
we.st  to 

31°  55'  02"  N,  80°  56'  20"  W;  thence 
to  a  curved  line  following  the  outer 
edge  of  Race  Course  Circle  A 
northwest  to  31°  ,56  11"  N,  80°  .58' 
14"  W;  east  northeast  to  Cabbage 
Patch  Island  at  position  31°  56'  18" 
N,  80°  58'  04"  W  following  the 
southern  shoreline  of  Cabbage  Patch 
Island  to  31°  57'  30"  N,  80°  56'  57" 
W  thence  east  to  31°  57'  32"  N,  80° 
56'  31"  W.  (ii)  In  Wassaw  Sound 
from  the  southern  tip  of 
Wilmington  Island  at  the  junction 
of  the  Half  Moon  and  Bull  Rivers  at 
position: 

31°  .V  47"  N,  80°  56'  25"  W;  thence* 
southeast  to 

31°  57'  33"  N.  80°  55'  55"  W:  thence 
south  including  all  the  waters  of 
Wassaw  Sound. 

(b)  Definitions. 

(1)  Unaffiliated  vessels.  All  vessels 
that  are  not  registered  with  the  Atlanta 
Committee  on  the  Olympic  Games 
(ACOG)  or  designated  as  an  Official 
Vessel  by  the  Coast  Guard  Captain  of  the 
Port  are  unaffiliated  vessels. 

(2)  The  ACOG  vessels.  All  vessels  that 
are  registered  with  the  ACOG. 

(3)  Olympic  athlete  shuttle  vessels. 
The  ACOG  vessels  ferrying  Olympic 
athletes  between  the  Olympic  Marina 
and  the  Day  Marina. 

(4)  Participant.  Any  competition 
vessel  or  vessel  directly  supporting 
competition  that  is  registered  with  the 
ACOG  while  in  performance  of  its 
official  function  relative  to  a  given  race. 

(5)  Competition  Vessels.  Any  vessel 
approved  and  designated  by  ihe  ACOG 
for  participation  in  sanctioned  racing. 

(6)  Official  Vessels.  Official  Vessels 
are  all  U.S.  Coast  Guard,  U.S.  Coast 
Guard  Auxiliary,  state  and  local  law 
enforcement,  and  civilian  vessels 
designated  by  the  Coast  Guard  Captain 
of  the  Port. 

(7)  Captain  of  the  Port.  A  Captain  of 
the  Port  has  been  designated  by  the 
Commander,  Seventh  Coast  Guard 
District.  The  Captain  of  the  Port  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  in  the  regulated  areas 
and  may  suspend  the  races  at  any  time 


it  is  deemed  necessar>'  for  the  protection 
of  life  and  property. 

Note:  The  Tapl.tin  of  'he  Port  may  1m> 
t  iinla(.teii'ciurmg  the  rpgulntorv  pi;rii>iis  dp. 
VHF/FM  Chanr.fl  16  (I'lb  8  MJiZ)  or  (;h.inn.'l 
Z2  (1=>7.1  MHZi  1))  oilling  'Coast  Cunni 
ilaptiiin  (if  thfi  Fort"  or  "Coast  Guard  Marine 
S;ifpty  DfT:  e  Savannah" 

(8)  Cnast  Guard  Vessels.  Any  Coast 
Guard  vessel  or  other  vessel  with  a 
Coast  Guard  representative  onboard. 

(c)  Effective  dates. 

fl)  Marriott  Hotel  .'Olympic  Village. 
The  safety/security  zone  is  effetrtive 
from  8  a.m.  EDT  July  6.  1996,  and 
terminates  at  12  p  m.  EDT  August  4, 
1996.  From  7:30  p.m.  until  10:30  p.m. 
EDT  on  July  20,  July  29,  and  August  2. 
1996  the  zone  is  extended  500  yards 
west  for  the  opening,  medals,  and 
closing  ceremonies. 

(2)  Olympic  Marina:  Wilmington  River 
and  Turner  Creek.  This  safety/security 
zone  is  effective  from  8  a.m.  EDT  July 

6,  1996.  and  terminates  at  7  p.m.  EDT 
August  2,  1996. 

(3)  Wilmington  River/Tybee  Cut.  This 
moving  safety/security  zone  is  effective 
from  8  a.m.  to  7  p.m.  EDT  daily  from 
July  6.  1996  until  August  2.  1996. 

(4)  Tybee  Cut/Half  Moon  River.  This 
safety/security  zone  is  effective  between 
8  a.m.  and  7  p.m.  EDT  daily  from  July 
6,  1996  until  July  18,  1996.  The  Captain 
of  the  Port  may  authorize  access  to 
Tybee  Cut  and  Half  Moon  River  between 
approximately  1  p.m.  and  2  p.m.  EDT 
daily. 

(5)  Tybee  Cut/Bull  River/High  Moon 
River.  "This  safety/security  zone  is 
effective  between  8  a.m.  and  7  p.m.  EDT 
daily  from  July  19.  1996  until  August  2. 
1996.  The  alternate  Bull  River  position 
granting  access  to  Tybee  Cut  and  Half 
Moon  River  is  effective  between 
approximately  1  p.m.  and  2  p.m.  EDT 
daily,  unless  otherwise  published  by  the 
Captain  of  the  Port  in  the  Local  Notice 
to  Mariners. 

(6)  Day  Marina/Wassaw  Sound.  This 
safetv/security  zone  is  effective  from  8 
a.m.  EDT  July  6, 1996  to  7  p.m.  EDT 
August  2.  1996. 

(7)  Atlantic  Ocean  and  Wassaw 
Sound.  This  safety /security  zone  is 
effective  between  the  hours  of  10  a.m. 
and  7  p.m.  EDT  daily,  commencing  July 
19.  1996  to  August  2,  1996  on  each  race 
date. 

The  Captain  of  the  Port  may  elect  not 
to  implement  the  regulations  on  those 
raf;e  dates  when  the  races  are  postponed 
or  canceled;  announcement  to  that  effect 
will  be  made  by  Broadcast  Notice  to 
Mariners. 

(d)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §165.23  and  §  165.33  of 


this  part,  entry  into  the  zones 
established  b\  this  regulation  is 
prohibited  unless  juthorized  by  the 
Captain  of  the  Port  or  a  Coast  (iuard 
1  ommissioncd.  wnrraiu.  or  p»^tl\  oflu  er 
designated  bv  hiin   .Sei.tion  16,'>  33  also 
contains  other  general  requirements. 

(2)  For  the  Atianlic  Ot;ean/ Wassaw 
Sound  security/safety  zone.  dps<  ribed  mi 
(a)(7).  on  those  waters  vNithin  the 
Olympic  offshore  rai  e  venue  whif.h  fall 
witlrn  the  navigable  waters  of  the 
United  States,  i.e..  those  waters  within 
three  nautical  miles  of  the  baseline  from 
which  the  territorial  sea  is  measured, 
the  following  regulations  apply: 

(i)  Unaffiliated  vessels  shall  remain 
outside  the  course  perimeter,  as  marked 
bv  the  ACOG  vessels  and  Official 
Vessels. 

(ii)  All  vessels  shall  follow  the 
instructions  of  any  Coast  Guard.  Coast 
Guard  Auxiliary  or  state  law 
enforcement  vessels. 

Note:  The  regulations  specified  in 
paragraph  (d)(2)  apply  oniv  within  the 
navigable  waters  of  the  Ignited  .States.  In  all 
waters  within  the  Olympic  offstiore  race 
venue  which  fall  outside  the  navigable 
wafers  of  the  i;nited  States,  during  the 
specified  dates  and  times,  the  followinp 
nonobligatory  guidelines  apply 

(A)  All  unaffiliated  vessels  should 
remain  clear  of  the  race  venue  and  avoid 
interfering  with  any  participant,  the 
ACOG  or  Official  Vessel.  Interference 
with  race  activities  may  constitute  a 
safety  hazard  warranting  cancellation  or 
termination  of  all  or  part  of  the  race 
activities  by  the  Captain  ol  the  Port 

(B)  Any  unauthorized  entry  within 
the  race  course  perimeter,  as  marked  by 
the  ACOG  and  Official  Vessels,  bv 
unaffiliated  vessels  constitutes  a  risk  to 
the  safety  of  marine  traffic.  Such  entry 
will  constitute  a  factor  to  be  considered 
in  determining  whether  a  person  has 
operated  a  ves.sel  in  a  negligent  manner 
in  violation  of  46  U.S.C.  2302. 

3.  A  new  temporary  *}  165.707-077  is 
added  to  read  as  follows: 

§  165.T07-077    Safety  Zone:  Savannah 
River,  Savannah,  GA. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone:  .Ml  waters  within  a 
75  vard  radius  arour.d  tlie  vessel  that 
carries  the  Olympic  torch  to  the 
Savannah  waterfront  The  ex. id  routf»  of 
the  vessel  carrying  the  torch  will  be 
announced  via  Broi-dcast  Notice  to 
Mariners  before  the  zone  is  in  effect 
The  zone  comment  es  either,  on  the 
Savannah  River  in  the  vicinity  of  Coast 
Guard  Station  Tvbef  (approximate 
position  of  32^^  02   10  '  N.  HO    54   10    W) 
and  continue  west  up  river  to  the 
Highway  17A  bridge  (Talniadge  bridge) 
(approximate  position  32^  05  13    N.  81" 
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()5'  47"  W),  or  at  tlit-  iiioutti  of  the 
VVilnuiigtoii  River  and  proceed  to  the 
Savannah  River  via  the  hilracoastal 
Waterway  (ICVV)  and  ihence  wresterly  to 
the  Hinhvvav  17A  bridge.  All 
coordinates  referenced  use  IJatuni.  NAD 
ma  3. 

(t))  htfcctiw  ddtr.  This  section  is 
effective  at  fi  p.m.  and  e.xpires  at  It)  p.m. 
KDT  on  July  H,  199fi.  unless  terminated 
sooner  by  the  Captain  of  the  Port, 
Savannah,  T.A. 

(()  Hrfiiilations  In  accordance  with 
the  j^enerai  regulations  in  Section 
163.2;]  of  this  part,  entry  into  the  zone 
is  subject  to  the  following  requirements: 

(1)  This  safety  /one  is  closed  to  all 
marine  traffic,  except  as  may  be 
permitted  by  the  Captain  of  the  Port  or 
his  representative. 

(2)  Ihe  "representative  of  the  Captain 
of  the  Port"  is  any  Coast  (iuard 
ronmiissioned,  warrant  or  petty  officer 
who  has  been  design^ited  by  the  Captain 
of  the  Port.  Savannah.  (]A,  to  act  on  his 
behalf  regardless  of  the  support 
platform 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  ('aptain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  /.one 
shall  comply  with  all  directions  given 
them  by  the  Captain  of  the  Port  or  his 
Representative 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duly  (Jffit  er  at  (912)  fi52- 
4,T'i,3.  Vessels  assisting  in  the 
enforcement  of  the  safety  zone  may  Im; 
contacted  on  VHF-FM  channels  IB  or 
81,  or  vessel  operators  may  determine 
Ihe  restrictions  in  effect  for  tlu!  safety 
zone  by  connng  alongside  a  ves.sel 
patrolling  the  perimeter  of  the  siifety 
zone. 

(5)  The  Captain  of  the  Port  will  issue 
a  Marine  .Safely  hifiirmalion  Broailcast 
Notice  to  Mariners  to  notify  the 
maritime  comnnmily  of  tlu!  safety  /one 
and  restrictions  imposed  Coast  Cuard 
vessels  enforcing  the  /ones  will  have 
informational  handouts.  Information 
will  also  be  available  at  local  marinas. 

4   A  new  temporary  *)  Ifi'i  ■r07-()78  is 
added  to  read  as  follows: 

§  16*^  T07-078    Safety  Zone:  Savannah 
River,  Savannah,  GA. 

(a)  [.(nation    The  following  area  is  a 
.safety  zone:  All  waters  within  a  S(l  yards 
radius  around  a  fireworks  barge  in  the 
vicinity  of  Roiisakis  Plaza.  Savannah 
River,  Savannafi,  C.'V  al  an  appro.ximate 
position  of  :}2''04  .Ii5  N.  Hr05.27  W.  All 
coordinates  refenmced  use  Datum:  NAD 
l')H3.  The  Savannah  River  will  be 


closed  to  all  vessel  transits,  during  the 
actual  fireworks  display. 

(b)  Hffectivi'  date.  This  section  is 
effective  at  9:15  p.m.  and  expires  at  11 
p.m.  KDT  on  julv  4,  1996.  unless 
terminated  sooner  by  the  Captain  of  the 
Port,  Savannah,  CA. 

(c)  Hegiilations.  In  accordance  with 
the  general  regulations  in  Section 
16.5.23  of  this  part,  entry  into  the  zone 
is  subject  to  the  following  requirements: 

(1)  This  safety  zone  is  closed  to  all 
marine  traffic,  except  as  may  be 
permitted  by  the  Captain  of  the  Port  or 
his  representative. 

(2)  The  "representative  of  the  Captain 
of  the  Port"  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  Ixjen  designated  by  the  Captain 
of  the  Port,  Savannah,  CA,  to  act  on  his 
behalf  regardless  of  the  support 
platform. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 

t  ontact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given 
them  by  the  Captain  of  the  Port  or  his 
representative. 

(4)  The  Qi plain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  rhity  Officer  at  (912)  H52- 
43.53   Vessels  assisting  in  the 
enforcement  of  the  safety  zone  may  be 
contacted  on  VHF-FM  channels  16  or 
HI,  or  vessel  operators  may  determine 
the  restrictions  in  effect  for  the  safety 
zone  by  coming  alongside  a  vessel 
patrolling  the  perimeter  of  the  safety 
/.one 

(5)  The  Captain  of  the  Port  will  issue 
a  Marine  .Safety  Information  Broadcast 
Notice  to  Mariners  to  notify  the 
maritime  (ommunity  of  the  safety  zone 
and  restri(  lions  imposed.  Coast  Guard 
vesst'ls  enforcing  the  zones  will  have 
informational  handouts.  Information 
will  also  be  available  at  local  marinas. 

Dated   April  2:t,  1996. 
Rogfir  T.  Rufe.  |r., 

ItfurAdminil.  L'.S  Coast  Guard.  Commander. 
.Sevenf/i  Coast  Cuard  District. 
IKK  L)<.<    Mh   1(1S.S6  FiJ.Hi  4-29-96;  8:45  am) 
BILLING  CODE  49ia-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[I A  003-1003;  FRL-5455-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Delegation 
of  112(1);  State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  On  August  4.  1995,  the  EPA 
published  a  proposed  rulemaking  to 
approve  Iowa's  voluntary  operating 
permit  program  to  serve  as  an 
alternative  for  sources  otherwise  subject 
to  Title  V  of  the  Clean  Air  Act  (the  Act). 
No  adverse  comments  were  received  on 
the  proposed  rulemaking.  The  EPA  is 
now  taking  final  action  to  approve  this 
program. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  May  30,  1996. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
bqf  iness  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101;  and 
EPA  Air  &  Radiation  Docket  and 
Information  Center,  401  M  Street.  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  At  60  FR 
39907,  dated  August  4,  1995.  the  EPA 
published  a  proposed  rulemaking  to 
approve  Iowa's  voluntary  operating 
permit  program  as  part  of  the  State 
Implementation  Plan  (SIP)  and  pursuant 
to  section  1 12(1)  of  the  Act.  This 
program  serves  as  an  alternative  for 
sources  which  might  otherwise  be 
subject  to  Title  V.  In  Section  V  of  the 
August  4,  1995,  Federal  Register 
document  proposing  approval  of  Iowa's 
program,  the  EPA  cited  four  regulatory 
deficiencies  for  the  state  to  correct  in 
order  for  EPA  to  proceed  with  final 
rulemaking.  These  four  deficiencies 
concerned  the  definition  of  12-month 
rolling  period;  fugitive  emissions; 
eligibility  for  a  voluntary  permit:  and  a 
requirement  that  permit  limitations, 
controls,  and  requirements  be 
enforceable  as  a  practical  matter.  The 
state  adopted  these  changes  and 
submitted  them  to  the  EPA  under  the 
signature  of  Larry  Wilson,  Director, 
Iowa  Department  of  Natural  Resources, 
on  February  16,  1996.  For  further 
information  on  these  items,  the  reader 
should  consult  the  proposed  rulemaking 
and  the  technical  support  document. 
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In  a  subsequent  matter  not 
contemplated  in  the  proposed 
rulemaking,  the  stale  has  made  one 
regulatory  change  concerning  when  a 
source  shall  apply  for  a  voluntary 
operating  permit.  In  the  original  rule, 
tlie  date  of  March  1,  1995,  was 
specified.  However,  due  to  the  delay  in 
receiving  approval  of  the  program,  the 
state  revised  its  rule  at  22.203(l)a(l)  to 
read  that  applications  are  due  90  days 
after  approval  of  the  state's  Title  V 
program  (October  1,  1995). 

Tnis  change  became  effective  on 
February  24.  1995,  and  was  submitted  to 
the  EPA  under  the  Director's  signature 
on  February  27,  1996.  This  change  is 
approvable  by  the  EPA  becau.se  it  is 
noncontroversial  and  it  precludes 
sources  from  the  tenuous  position  of 
applying  for  a  program  not  yet  approved 
(which  the  original  rule  did  not 
anticipate). 

EPA  Action 

The  EPA  is  taking  final  action  to 
approve  revisions  submitted  on 
December  8. 1994;  February  16,  1996; 
and  February  27,  1996,  for  the  state  of 
Iowa.  This  action  makes  the  state's 
program  a  federally  enforceable  part  of 
the  SIP,  and  also  makes  such  permits 
federally  enforceable  for  hazardous  air 
pollutants  by  means  of  EPA's  approval 
under  section  112(1). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

SIP  approvals  under  section  110  and 
subchapter  1,  Part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the  federal 
SIP  approval  does  not  impose  any  new- 
requirements,  the  EPA  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  FPA  to  ba.se  its 
actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 
E.F.A..  427  U.S.  246.  256-66  (S.Ct. 
1976);42  1J.S.C  7410(a)(2)). 

This  action  has  been  clas.sified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  2214- 


2225),  as  revised  by  a  July  10,  1995, 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act  "), 
signed  into  law  on  March  22, 1995,  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  SIP,  the 
state  has  elected  to  adopt  the  program 
provided  for  under  section  110  of  the 
CAA.  These  rules  may  bind  state  and 
local  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  finalized  for 
approval  by  this  action  will  impose  new 
requirements,  sources  are  already 
subject  to  these  regulations  under  state 
law.  Accordingly,  no  additional  costs  to 
state  or  local  governments,  or  to  the 
private  sector,  result  from  this  final 
action.  The  EPA  has  also  determined 
that  this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  state  or 
local  governments  in  the  aggregate  or  to 
the  private  sector.  The  EPA  has 
determined  that  these  rules  result  in  no 
additional  costs  to  tribal  government. 

Under  section  307(b)(1)  of  the  CAA. 
petitibns  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  1,  1996.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
lime  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  nde 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 


Dated:  March  25.  1996. 
Williani  Rice. 
Acting  Regional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autliorily:  42  i:.SC.  7401-7671q 

Suljpart  Q— Iowa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(63)  to  read  as 
follows: 

$52,820    Identification  of  plan. 

•  *  «  *  * 

(c)*   *   * 

(63)  On  December  8,  1994;  February 
16,  1996;  and  February  27,  1996,  the 
Director  of  the  Iowa  Department  of 
Natural  Resources  submitted  revisions 
to  the  State  bnplemenation  Plan  (SIP)  to 
create  a  voluntary  operating  permit 
program  as  an  alternative  to  Title  V. 
These  revisions  strengthen  maintenance 
of  established  air  quality  standards. 

(i)  Incorporation  by  reference. 

(A)  "Iowa  Administrative  Code," 
sections  567-22.200-22.208.  effective 
December  14,  1994.  These  rules  create 
the  voluntary  operating  permit  program. 

(B)  "Iowa  Administrative  Code.  " 
sections  567-22. 201(l)'a"  and 
22.206(l)"h".  effective  January  11.  1995 

(C)  "Iowa  Administrative  Code," 
section  567-22.203(1  )"a"(l),  effective 
Febmary  24,  1995. 

(D)  "Iowa  Administrative  Code," 
sections  567-20.2;  22.200:  22  201(1) "a" 
and  "b";22.2Ul(2)"a  ■:and 
22.206(2)"c ',  effef.tive  October  18.  1995. 

(ii)  Additional  material. 

(A)  Letter  from  Allan  E.  Stokes,  Iowa 
Department  of  Natural  Resounes.  to 
Williani  A.  Spratlin.  l^.S.  EPA.  dated 
February  IB.  1995.  This  letter  outlines' 
various  commitments  by  the  state  to 
meet  requirements  outlined  by  the  EPA. 
(FK  1>K.   9«i    105b8  Filed  4-  .u9-9b.  8:45  ofill 
BILLING  CODE  6SeO-S(M> 
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ACTION:  Direct  final  rule. 

SUMMARY:  KPA  is  taking  dire<:t  final 
action  on  revi.sioii.s  to  the  (."alifomia 
Stale  Implementation  Flan.  The 
revision.s  concern  rules  from  the 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD).  the  Sacramento 
Metropolitan  Air  Quality  Management 
Division  (SMAQMD).  and  the  Placer 
County  Air  Pollution  Control  District 
(PCAPCD).  This  approval  action  will 
incorporate  three  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  oxides  of  nitrogen  (NOx)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  \ct).  The  rules  control  NOx 
emissions  from  natural  gas-fired  central 
furnaces,  stationary  internal  combustion 
engines,  and  biomass  boilers. 
DATES:  This  action  is  effective  on  July  1. 
1996,  unless  adverse  or  critical 
comments  are  received  by  May  30.  1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105. 
Environmental  Protection  Agency.  Air 
Docket  (6102),  401  "M"  Street.  S.W., 
Washington,  D.C.  20460. 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sa«:raniento,  CIA  95814. 
Ventura  County  Air  Pollution  (lontrol 
District.  Rule  Development  .Se<:tion, 
669  County  Squar»?  Drive,  Ventura, 
CA  9;U)0:J 
Sac.ramonto  Metropolitan  Air  Quality 
Management  District,  Rule 
Devflopment  S«;<:ti()n.  H411  j.icksnn 
Road.  Sd(.minento,  CA  ')5H2tJ. 
Placer  Count V  ,\ir  Quality  M.Tnam'incnt 
District.  Kiil»!  DevelopiniMil.  1 1464  B 
Avenue.  Auburn.  CA  9560,i. 
FOR  FURTHER  INFORMATION  CONTACT: 
Weiulv  Coiomlio,  Rulfiii.ikini',  Svitiun 
(A-5-.1).  Air  iind  Toxics  Division,  U.S. 
Environmental  Pnilcftion  .XgiMicy. 
Region  IX.  75  HawlliuriiM  Strccl.  S.in 
FniiK  is(  o.  CA  '14105.  Telephone:  (415) 
744-1202 

/\pplii  ability 

This  notice  addresses  EPA's  direct 
final  action  for  the  following  rules; 


•  VCAPCD,  Rule  74.22.  Natural  Gas- 
Fired,  Central  Fan-  Type  Furnaces; 

•  SMAQMD.  Rule  412.  Stationary 
Internal  Combustion  Engines  Located  at 
Major  Stationary  Sources;  and 

•  PCAPCD,  Rule  23.1.  Biomass 
Hollers. 

The  rules  were  adopted  by  the 
districts,  submitted  by  the  State  of 
California,  and  found  complete 
pursuant  to  EPA's  completeness  criteria 
.set  forth  in  40  CFR  Part  51  Appendix  V  ' 
on  the  following  dates: 

•  Rule  74.22— November  9.  1993; 
February  11.  1994;  April  11.  1994. 

•  Rule412— June  1.  1995;  June  23. 
1995;  June  30.  1995. 

•  Rule  233— October  6.  1994;  October 
19,  1994;  October  21.  1995. 

Background: 

On  November  15. 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Pub.  L.  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(0  of  the  CAA.  On  November  25, 
1992.  EPA  published  a  notice  of 
proposed  rulemaking  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule."  (the  NOx  Supplement)  which 
describes  the  requirements  of  section 
182(f}.  The  NOx  Supplement  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  document  by  reference.  Section 
182(0  of  the  Clean  Air  Act  requires 
States  to  apply  the  same  requirements  to 
major  stationary  sources  of  NOx 
(  "major"  as  defined  in  section  302  and 
section  182  (c),  (d).  and  (e))  as  are 
applied  to  major  stationary  soun::es  of 
volatile  organic  compounds  (VOCs),  in 
moderate  or  above  ozone  nonattainment 
areas.  The  .Sacramento  Metropolitan 
Area  (including  part  of  Placer  County) 
and  the  Ventura  County  Area  are 
classified  as  a  severe  nonattainment 
areas  lor  ozone. ^.  Both  areas  are  subject 
to  the  RACT  requirements  of  section 
182(b)(2).  cited  above. 


'  Kl'A  ddnpiefl  ihp  rnmpleleness  criteria  on 
Kfbiiurv  16.  ISl'JO  CiS  KK  "iH.lol  ;iti<i.  [uirsiidnl  Id 
•ii'diiin  I  l(l(l>.l(li(Ahif  Ihft  r\A   revised  ihi- crileria 
on  AuKii.sl  2f..  I'M!  (S6  KK  ■122  Ih). 

-'  riiB  S.ifi.in.i-riid  .Milropiilildii  (including  Placer) 
.irid  Vofiluid  ariMS  wtrH  iiesi({n.ili'ii  nonalt.iinmcnl 
,ind  (  UisKii'il  t)v  <i(iof.ilion  cf  l.iw  piif5!irtnt  to 
seMions  107(it)  anit  IHKal  upon  Iho  rlatu  ol 
enattrti'inl  o(  the  (,.\A.  ,Se«  .S5  Kk  SbO'M  (November 
f>,  1991).  Ih?  Sdcrdmeiilii  Meliojiolilan  Area  w.is 
r"!  I.isi<fit?il  Ifim  seriuiis  lo  si-y.-rv  un  |iilie  1.  I'WS 
Sp.-  (ill  FK  Jlli  17  (April  2S.  1995). 


Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  .stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technique  guidelines 
((TTG)  document  or  a  post-enactment 
CTG  document)  by  November  15.  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  category 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  by  May  31. 1995  for  those 
sources  where  installation  by  that  date 
is  practicable. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  three  rules  control  emissions 
of  NOx  from  various  industries  used  in 
a  wide  variety  of  applications.  The  rules 
were  adopted  as  part  of  the  VCAPCD's. 
SMAQMD's.  and  PCAPCD's  efforts  to 
achieve  and  maintain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  All  three  rules  are 
required  to  satisfy  the  mandates  of  the 
Clean  Air  Act  requirements,  and  were 
submitted  pursuant  to  the  CAA 
requirements  cited  above. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
NOx  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretations  of  these  requirements, 
which  form  the  basis  for  this  action, 
appear  in  the  NOx  Supplement  and 
various  other  EPA  policy  guidance 
documents.'  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 
rules.  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble, 
cited  above  (57  FR  55620).  In  the  NOx 
Supplement.  EPA  provides  guidance  on 
how  R.\CT  should  be  determined  for 
major  stationary  sources  of  NOx 
emissions.  The  document  sets  RACT 
emission  levels  specifically  for  electric 
utility  boilers.  For  all  other  source 


'  Among  other  things,  'he  pre-aniendmrnt 
guidancr  .  onsists  of  Ihose  portioc.s  of  the  proposed 
post  1987  ozone  rftio  imtIkmi  nio.ncxiiic  polif  y  lh.il 
comern  HM'V.  S2  FR  4S044  (Novomlx-r  24.  19B7): 
■l!i.>iiies  Kel.»lin>;  lo  VCX;  Rrgul.ilion  (",iilpi>ini.s. 
Deficiencies,  .ind  Devidlions.  Cliriricition  lo 
AppriuiiK  D  I'f  November  21,  I'lHT  Fnieral  Rexisler 
Notice"  (Hi  in  »or)k.)  (noliC  of  rfv.iiljbil:lv  w,i^ 
published  in  the  Federal  Register  on  May  2S.  1986! 
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categories,  EPA  e.xpects  States/Districts 
to  establish  RACT  levels  comparable  to 
those  levels  for  utility  boilers  taking  into 
account  cost,  cost-effectiveness,  and 
emission  reductions. 

While  mo.st  of  the  guidance  issued  by 
EPA  (previous  to  the  NOx  Supplement) 
on  what  constitutes  RACT  for  stationary 
sources  has  been  directed  towards 
application  for  VOC  sources,  much  of 
the  guidance  is  also  applicable  to  RACT 
for  stationary  sources  of  NOx  (see 
section  4.5  of  the  NOx  Supplement).  In 
addition,  pursuant  to  section  183(c). 
EPA  has  issued  alternative  control 
techniques  documents  (ACTs),  that 
identify  alternative  controls  for  most 
categories  of  stationary  sources  of  NOx. 
The  ACT  documents  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  While  providing  guidance 
and  information  for  States  to  use  in 
making  RACT  determinations,  the  ACTs 
do  not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
docunients-cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  issued  by  EPA  to 
ensure  that  submitted  NOx  RACT  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Placer  Rule  233  sets  NOx  limits  at  115 
parts  per  million  (ppm)  corrected  to 
12%  carbon  dioxide  (0.2096  pounds  per 
million  British  Thermal  Units  (lb/ 
MMBTU)).  This  limit  corresponds  to 
162  ppm  corrected  to  3%  oxygen.  The 
district  believes  this  limit  meets  RACT 
because  it  is  similar  to  the  RACT  limits 
that  EPA  has  set  for  electric  utility 
boilers  (0.20-0.50  Ib/MMBTU).  The 
district  set  the  limits  based  on  current 
emission  limitations  at  existing  facilities 
in  Placer  county,  and  is  not  expecting  to 
achieve  any  further  emissions 
reductions  as  a  result  of  adopting  this 
rule.  Additionally,  there  will  be  no 
additional  costs  incurred  by  the  sources 
subject  to  this  rule  as  a  result  of  its 
adoption. 

The  California  Air  Resources  Board 
RACT/BARCT  Guidance'*  document  for 
institutional,  commercial,  and  industrial 
boilers  suggests  a  RACT  limit  of  70  ppm 
corrected  to  3%  O2  for  such  units  fired 
with  gaseous  fuel  and  115-150  ppm  for 
units  fired  with  fuels  other  than  gas. 
EPA  established  RACT  levels  for  electric 
utility  boilers  and  recommended  for 
other  source  categories  that  States/ 


•"  Determination  of  Reasonably  Available  Control 
Technnlogv  and  Best  Available  Retrofit  Control 
Technology  for  Industrial.  Institutional,  and 
Commercial  Boilers.  Steam  Generators,  and  Process 
Heaters  (R,ACT/BARCT  guidance  for  ICI  boilers). 
California  Air  Resources  Board,  July  18. 1991. 


Districts  make  RACT  determinations 
comparable  to  those  EPA  established  for 
electric  utility  boilers.  This 
comparability  should  be  based  on 
several  factors  including  cost,  cost- 
effc<:tiveness,  and  emission  reductions. 
Because  of  the  variability  in  application, 
equipment,  and  input  and  output 
characteristics  of  different  NOx  source 
categories,  comparability  cannot  easily 
be  done  solely  by  comparing  the 
emissions  rates.  That  is  why  EPA 
suggests  that  RACT  levels  should  be 
made  in  comparison  to  the  limits  set  for 
electric  utility  boilers  using  the  factors 
cited  above. 

EPA  does  not  necessarily  agree  that 
the  limits  in  Rule  233  represent  what 
would  generally  be  considered  RACT 
for  this  source  category,  even  though  the 
emissions  rates  are  similar  to  those  set 
for  utility  boilers.  However,  EPA 
recognizes  that  the  two  sources  covered 
by  this  rule  are  already  applying  NOx 
reduction  technology  according  to  their 
permits  (district  and  federal).  One 
source  is  permitted  at  54  ppm  at  12% 
CO2  and  the  other  at  115  ppm  at  12% 
CO2.  Because  these  sources  are  currently 
utilizing  NOx  controls,  EPA  believes  the 
cost  of  achieving  additional  small 
reductions  of  NOx  to  meet  the  general 
RACT  limits  would  be  cost  prohibitive. 
In  addition.  PCAPCD  is  not  claiming 
any  emissions  reductions  in  their 
Federal  ozone  attainment  plan  for  Rule 
233  and  has  submitted  the  rule  for 
incorporation  into  the  SIP  to  prevent 
any  NOx  emissions  increases  from  this 
source  category.  Therefore,  EPA  agrees 
that  in  this  circumstance  the  limits  set 
in  Rule  233  for  these  sources  satisfies 
the  RACT  requirements  of  the  CAA. 

Ventura  Rule  74.22  sets  NOx  emission 
levels  at  40  nanograms  per  joule  of  heat 
output  (ng/J).  This  limit  represents  a 
75%  average  reduction  from  typical 
natural-gas  fired  furnaces  and  will  be 
achieved  from  new  units  being 
purchased  and  installed.  The  limit  was 
chosen  so  as  not  to  require  homeowners 
or  businesses  to  modify  furnace 
enclosures  when  replacing  existing 
furnaces  in  order  to  keep  the  costs 
appropriate.  The  VCAPCD  estimates  the 
cost  of  compliance  at  approximately 
$2.24  per  pound  of  NOx  reduced,  and 
expects  the  rule  to  achieve  reductions  of 
1.5  tons  per  day.  Final  compliance  is 
required  by  May  31.  1994. 

Sacramento  Rule  412  sets  limits  for 
RACT  and  BARCT  in  the  rule.  The 
RACT  levels  are  set  at  50/125/700  ppm 
for  rich  bum,  lean  bum.  and  diesel 
engines,  respectively.  The  BARCT  limits 
are  set  at  25/65/80  ppm  for  rich,  lean, 
and  diesel  engines,  respectively.  The 
mle  is  structured  to  allow  exemptions 
from  compliance  with  the  emissions 


limits  for  some  units  which  operate  at 
annual  levels  that  the  control  of  which 
would  not  be  cost-effective.  The  rule  is 
expected  to  achieve  reductions  of  2.2 
tons  per  year.  RACT  is  required  to  be 
implemented  by  July  1.  1995. 

EPA  is  incorporating  these  rules  into 
the  SIP  because  they  strengthen  the  SIP 
through  the  addition  of  enforceable 
measures  such  as  NOx  emission  limits, 
recordkeeping,  test  methods, 
definitions,  and  compliance  tests.  EPA 
believes  all  three  rules  for  these  soun;e 
categories  in  each  district  satisfy  the 
RACT  requirements  of  the  CAA.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required,  and 
the  analysis  of  how  these  controls  meet 
RACT  r^n  be  found  in  the  Technical 
Support  Document  (TSD)  and  its 
attachments,  dated  November  1995. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations  and  EPA  policy  All  three 
rules  are  new  rules  establishing  RACT 
for  their  particular  category,  and  contain 
implementation  dates  consistent  with 
the  CAA  and  EPA's  policy.  Therefore, 
all  three  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  1 10(a)  and 
PartD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  sfjecific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  1,  1996. 
unless,  by  May  30.  1996.  adverse  or 
critical  comments  are  received 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
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re«  t-ivftl.  till'  [)iil)li(  IS  ,i(lvise«l  that  tins 
action  will  bf  ittftM.tive  July  1.  IWfi. 

Regulatory  Process 

Under  tlu-  RKKiiliitory  Flexibility  Aft. 
i  I'  S.C  600  ft  ■icq  .  KPA  must  prepan^ 
d  regulatory  flexibility  analysis 
assessing  tbn  impact  of  any  proposed  or 
final  rule  on  small  entities,  ."j  U  S.C.  603 
and  604.  Alternatively,  FFA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  enlitii^s  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

.SIP  approvals  under  sections  110  and 
101(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  C^A  forbids  EPA  to  base  its  actions 
concerning  SlPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.  427 
US.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Art  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22.  1995,  EPA 
must  undertake  various  actions  in 
asso<;iation  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  .sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affet.ted  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  U  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affe<:ted  sources  am  already 
subjet.t  to  these  regulations  under  State 
law.  Therefore,  no  additional  <:osts  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action 
Ki*,-\  has  also  determined  that  this  final 
actiuii  does  not  in«;linie  it  mandate  that 
may  result  in  estimated  costs  of  $100 


million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  )uly  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Pari  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Oxides  of 
nitrogen.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds.  Note:  Incorporation 
by  reference  of  the  State  Implementation 
Plan  for  the  State  of  California  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1,  1982. 

Dated;  April  1.  1996. 
FeUcia  Marcus, 

Regional  Administrator. 

Subpart  F  of  Part  52,  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— Caltfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(195)(i)(B). 
(202)(E)(i)(2),  and  (222)(i)(C)(3)  to  read 
as  follows: 

1 52.220    Identificalion  of  plan. 


(c)*    •    * 
(195)*  *  * 

(i)  •    •    * 

(B)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  74.22,  adopted  on  November 
9.  1993. 

•  •         •         •         • 

(202) •    *    * 
(i)'    *    * 
(E)*    *    • 

(2)  Rule  233,  adopted  on  October  6. 
1994. 

•  *         >         *         • 

(222)  *    *    • 


(C)  * 


(J)  Rule  412.  adopted  on  June  1.  1995. 

»         •         •         »         • 

jFK  Doc.  96-I05Bb  Filed  4-29-')b:  8:45  ami 
BiujNG  cooE  tato-to-m 


40  CFR  Part  52 

[CA  095-00063;  FRL-6454-S] 

Approval  and  Promulgation  of 
Imptementatlon  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District, 
El  Dorado  County  Air  Pollution  Control 
District,  Ventura  County  Air  Pollution 
Control  District,  Yolo-Solano  Air 
Quality  Management  District,  and 
Mo)ava  Desert  Air  Quality  Management 
District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  districts:  Placer  County  Air 
Pollution  Control  District  (PLCAPCD), 
El  Dorado  County  Air  Pollution  Control 
District  (EDCAPCD).  Ventura  County 
Air  Pollution  Control  District 
(VTCAPCD).  Yolo-Solano  Air  Quality 
Management  District  (YSAQMD),  and 
Mojave  Desert  Air  Quality  Management 
District  (MDAQMD).  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  automotive 
refinishing,  solvent  cleaning  and 
degreasing,  wood  coating  and  graphic 
arts  operations.  Thus.  EPA  is  finalizing 
the  approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittal.  SIPs  for  national  primary  and 
secondary  ambient  air  quality  standards 
and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  action  is  effective  on  July  1. 
1996.  unless  adverse  or  critical 
comments  are  received  by  May  30,  1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

AOORESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 


rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  (A-5-3).  Air  and  Toxics 

Division.  U.S.  Environmental  Protection 

Agency.  Region  IX.  75  Hawthorne  Street. 

San  Francisco.  CA  94105 
Environmental  Protection  Agency.  Ait 

Docket  (6102),  401  "M"  Street.  S.W., 

Washington,  D.C.  20460 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  "L"  Street,  Sacramento,  CA  95812- 

2815 
Placer  County  Air  Pollution  Control  District, 

11464  B  Avenue,  Auburn.  CA  95603 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court,  Placerville, 

CA  95667 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive,  Ventura, 

CA  93003 
Yolo  Solano  Air  Quality  Management 

District,  1947  Galileo  Court,  Suite  103, 

Davis.  CA  95616 
Mojave  Desert  Air  Quality  Management 

District.  15428  Civic  Drive.  Suite  200, 

Victorville.  CA  92392-2383 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street. 
San  Francisco.  CA  94105-3901, 
Telephone:  (415)  744-1185 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  PLCAPCDs  Rule 
216.  Organic  Solvent  Cleaning  and 
Degreasing  Operations,  and  Rule  236, 
Wood  Products  Coating  Operations; 
EDCAPCD's  Rule  225,  Organic  Solvent 
Cleaning  and  Degreasing  Operations, 
Rule  230.  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations  and  Rule 
235,  Surface  Preparation  and  Cleanup; 
VTCAPCD's  Rule  74.18  Motor  Vehicle 
and  Mobile  Equipment  Coating 
Operations  and  Rule  74.30.  Wood 
Products  Coatings;  YSAQMD's  Rule 
2.13.  Organic  Solvents  and  Rule  2.26, 
Motor  Vehicle  and  Mobile  Equipment 
Coating  Operations;  MDAQMD's  Rule 
1104,  Organic  Solvent  Degreasing 
Operations,  Rule  1114,  Wood  Products 
Coating  Operations  and  Rule  1117, 
Graphic  Arts.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  July 
13.  1994  (Rules  74.30  and  1117), 
November  30,  1994  (Rules  225.  230, 
1104,  and  2.13),  February  24,  1995  (Rule 
74.18  and  2.26),  March  31.  1995  (Rule 
1114),  May  24,  1995  (Rule  236)  and 
October  13.  1995  (Rules  216  and  235). 

Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 


under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included 
Ventura  County,  part  of  the  Southeast 
Desert  Air  Basin,  and  the  Sacramento 
Metro  area,  which  includes  portions  of 
Placer.  Yolo,  and  El  Dorado  County.  See 
43  FR  8964,  40  CFR  81.305.  On  May  26, 
1988,  EPA  notified  the  Governor  of 
California,  pursuant  to  section 
110(a)(2)(H)  of  the  1977  Act,  that  the 
PLCAPCD,  EDCAPCD,  VTCAPCD, 
YSAQMD  and  the  MDAQMD  portions 
of  the  California  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15.  1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182  of  the  CAA. 
Congress  statutorily  adopted  the 
requirements  that  nonattainment  areas 
both  fix  their  deficient  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  and  submit  RACT  rules 
for  other  stationary  sources  of  VOCs  (the 
RACT  fix-up  and  catch-up 
requirements).  Congress  established  a 
deadline  of  May  15.  1991  for  States  to 
submit  corrections  to  deficient  rules  and 
a  deadline  of  November  15, 1992  for 
States  to  submit  rules  for  other  VOC 
source  categories. 

Section  182  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACTT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance. '  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Ventura  County,  a  portion  of  the 
Southeast  Desert  Air  Basin,  the 
Sacramento  Metro  area,  which  includes 
portions  of  Placer,  Yolo  and  El  Dorado 
County  are  classified  as  severe;^ 
therefore,  these  areas  were  subject  to  the 


'  Among  other  things,  the  pre-ameniimpnl 
guidance  consi-ils  of  those  portions  of  the  proposed 
posl-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACTi;  52  FR  45044  (November  24.  1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoinls. 
Drficiencies.  and  Deviations.  Clarification  !o 
.^ppen•.lix  1)  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Ho<jk)  (notice  of  availability  was 
published  in  the  Federal  Register  nn  May  25.  1988); 
and  the  existing  control  technique  guide! ines 
(CTGs). 

■Ventura  County  and  a  portion  of  the  Soiilhea.M 
Desert  Air  Basin  retained  their  designation  of 
nonattain.Tient  and  were  classified  by  operation  of 
law  pursuant  to  sections  107((i)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  .56694 
(Noveraber  0.  1991).  The  Sacramento  Metro  Area 
was  reclassified  from  serious  to  severe  on  |une  1, 
1995.  See  60  VR  202.17  (April  25.  1995) 


RACT  fix-up  and  catch-up  requirements 
and  the  deadlines  cited  above. ^ 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  July  13, 

1994,  November  30.  1994.  February  24. 

1995.  March  31.  1995,  May  24,  1995. 
and  October  13.  1995.  including  the 
rules  being  acted  on  in  this  document. 
This  document  addresses  EPA's  direct- 
final  action  for  PLCAPCD  s  Rule  216, 
Organic  Solvent  Cleaning  and 
Degreasing  Operations,  and  236.  Wood 
Products  Coating  Operations: 
EDCAPCD's  Rules  225.  Organic  Solvent 
Cleaning  and  Degreasing  Operations. 
230,  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations,  and  235, 
Surface  Preparation  and  Cleanup; 
VTCAPCD's  Rules  74.18  Motor  Vehicle 
and  Mobile  Equipment  Coating 
Operations,  and  74.30,  Wood  Products 
Coatings;  YSAQMD's  Rules  2.13, 
Organic  Solvents,  and  2.26,  Motor 
Vehicle  and  Mobile  Equipment  Coating 
Operations;  MDAQMD's  Rules  1104. 
Organic  Solvent  Degreasing  Operations, 
1114,  Wood  Products  Coating 
Operations  and  1117.  Graphic  Arts. 
These  submitted  rules  were  found  to  be 
complete  on  July  22.  1994  (1117), 
September  12, 1994  (74.30),  January  3. 
1995  (1104),  January  30.  1995  (2.13,  225, 
and  230).  March  10.  1995  (74.18.  2.26.), 
May  2,  1995  (1114),  July  24.  1995  (236). 
and  November  28.  1995  (216.  235) 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  *  and  are  being  finalized  for 
approval  into  the  SIP. 

VTCAPCD's  Rule  74.18,  EDCAPCD's 
Rule  230,  and  YSAQMD's  Rule  2.26 
control  emissions  of  VOCs  from 
refinishing  of  motor  vehicles  and  mobile 
equipment.  YSAQMD's  Rule  2.13 
controls  emissions  of  VOCs  from  the 
usage  of  organic  solvents.  EEXDAPCDs 
Rule  235  controls  emissions  of  VOCs 
from  surface  preparation  and  cleanup 
using  organic  solvents.  EDAPCD's  Rule 
225.  PLCAPCDs  Rule  216  and 
MDAQMD's  Rule  1104  control 
emissions  of  VOCs  from  organic  solvent 
degreasing  operations.  PLCAPCDs  Rule 
236,  MDAQMD's  Rule  1114  and 
VTCAPCD's  Rule  74  30  control 
emissions  of  VOCs  from  coating  of  v^ood 
products  and  MDAQMD's  Rule  1117 


'California  did  not  make  the  required  SIP 
submittal  for  Mo)ave  Des-Tl  AQMD's  Rule  1104, 
Graphic  Arts  by  November  15   1992  Or.  Ianuar\ 
15.  1993.  the  EPA  made  a  finding  ol  failure  to  make 
a  submittal  pursuant  !o  section  179(a)(1).  which 
started  an  18  month  sanction  clock  The  rule  liemg 
acted  on  in  this  direct  final  rule  was  submitted  in 
response  to  the  EPA  finding  of  failure  tc  submit 

■•  EP.^  adopted  the  completeness  cnieria  or. 
Kehniarv  16.  1990  (55  FR  5830)  and   tH;r<;iianl  to 
section  'llO(k)(l)(A)  of  the  (j\A.  revised  the  criteria 
on  AilgU.sl  26.  1991  (56  FR  42216). 
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I  nntrols  emissiims  lit  V'(X  s  Irom 
t;r,i|)lu(  arts  opcnitioiis   VOCs  (ontrihiitu 
U)  Iht'  proiliictiiiii  t)t  urDiuiil  It'vt-I  ozoiic 
anil  smi)^.  these  rules  were  originally 
adopted  by  the  respective  districts  as 
part  of  their  effort  to  a(  hievf  tlif 
Nation. li  \nit)if!it  .\irQu.ililv  Standard 
(NA.\Q.SI  tnr  o/.oiu'  and  in  r»'sponse  to 
KPA's  SIlMVill  and  the  se*  lion 
lH2(al(l:)(A)  CAA  re(inirenient.  The 
following  is  Kf'.X's  evaluation  -nul  final 
ai  tiiin  fo.  ther-i'  rules 

t-.FA  Kvaluatioii  and  Action 

In  determining  the  .npprovability  of  .i 
V(X^  rule.  FF'.'\  nuist  Mvaluate  (he  rule 
for  i.onsisteiuv  with  tli''  recjnirenients  ol 
theCAA  and  KPA  regulations,  as  IouikI 
in  se(  tion  1 II)  and  part  I)  of  the  CAA 
and  41)  CVK  part  'i  1  (Ke«|uirtMn»'nts  for 
I'rep.iration   .\dopti(;n.  and  .Siihmittal  of 
linpleinfiitalion  t'lans)    Ihe  KF'A 
interpretation  of  these  reipiirenients. 
uhi(  h  forTiis  the  basis  for  today's  action, 
appears  in  thf  various  KP.A  poli<  y 
guidance  documents  listed  in  footnote 
1    Amon^  thosf  [)ro\  isions  is  tht; 
requirement  that  a  VtX"  rule  must,  at  a 
niinuiuim.  provide  for  the 
implemenlalion  of  RA(rr  for  stationary 
sources  of  V'CXi  emissions    This 
n'(|uireint!nt  was  carried  torth  from  the 
pre-amen<ifd  Act. 

For  the  |)urpose  of  assisting  state  and 
lo<:al  ageiK  ies  in  ilevcloping  KA(rr 
rules.  KP.\  prepared  a  series  of  (iontrol 
lechni(}ue  r.uideline  ((riCd  do«:unients. 
The  CR.s  are  tiased  on  the  underlying 
requirements  of  the  Act  and  spe<;ify  the 
presumptive  norms  for  what  is  RACH" 
for  specific  source  categories  Under  the 
C:AA.  Congnjss  ratified  FP.\'s  use  of 
these  (lo<:uments.  ,is  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  R^\(."r  rules.  See  section 
lH2(a)(2)(A)    rhe  CVC,  applicable  to 
Erx;APC:FVs  Rule  22.S.  PI.(:APC;n's  Rule 
21fi  and  MHAQMHs  Rule  1 104  is 
entitled,  Oinlrol  of  Volatile  ()rgani( 
Emissions  From  .Solvent  Metal  Cleaning. 
EPA-450/2-77-022.  U.S.  Environmental 
Protection  Agent  v,  Office  of  Air  Qiialitv 
Planning  and  Staiulards,  Novemtitsr 
l')77,  and  the  CH;  applicable  to 
MDAQMDs  Rule  1117  is  entitled. 
Control  of  Volatile  Organic  Emissions 
from  Stationary  .Sources — Volume  VIII; 
Graphic.  .Arts— Rotogravure  and 
PMexogrnphy.  t'  S.  Environmental 
Protection  .Xgencv,  Office  of  Air  Quality 
And  Standards.  December  1«)7R,  EPA- 
45()/2-7H-().i:i.  Ml).-\QMn  s  Rule  1114 
and  VTCAPCDs  Rule  74.30  limit 
emissions  from  a  source  t;atcgory  for 
whii  h  FP.\  has  published  a  draft  (7rG 
entitled.  Control  lechnitjues  (iuiilijline 
Dociiinent;  Wood  Furniture  Finishing 
and  Cleaning  Operation,  see  fiO  hR 
4R,=)<)5.  .September  7,  199.5,  which  was 


used  as  guidance  in  the  evaluation. 
VTCAF'CDs  Rule  74.18.  EIX:APCDs 
Rules  2  W  and  2.1.5,  and  YSAQMD's  Rule 
2.2R,  ami  2.1.1  are  appli(.able  to  source 
<3tegories  for  which  EPA  has  not 
published  a  C'lG.  Accordingly,  these 
rules  were  evaluated  against  the 
interpretation  of  EPA  polity  found  in 
the  Blue  Hook,  referred  to  in  Footnote  1 
and  against  other  EPA  policy  including 
the  EPA  Region  9/CARB  document 
entitled;  Guidance  Document  for 
( orrw.ting  VOC  ride  deficient:ies,  (April 
1991)  In  general,  these  guidance 
diHuments  have  been  set  forth  to  ensure 
that  V(X.  rules  are  fiilly  enforceable  and 
strengthen  or  maintain  the  SIP. 

PI.CAPCD's  submitted  Rule  21H. 
Organic;  .Solvent  (Cleaning  and 
Degreasing  Operations,  include.s  the 
following  significant  changes  from  the 
current  SIP: 

•  t  Ijjdated  format  of  rule  to  be 
consistent  with  other  district  rules,  and 
to  enhance  clarity, 

•  Expanded  section  200,  to  include 
definitions  of  exempt  compounds, 
V(X:s.  leaks,  wipe  cleaning,  stationary 
soiir(;e  and  lip  exhaust. 

•  Regrouped  requirements  and 
standards  to  enhance  (larity  and 
enfon;eability  of  the  rule. 

•  Revised  section  ,500.  to  cite  test 
methods  that  have  been  approved  by  the 
EPA 

PLCAPCDs  submitted  Rule  2,16. 
Wood  Products  Coating  Operations,  is  a 
new  rule  (ontaining  the  following 
significant  provisions: 

•  Limits  VOC  emissions  from  coating 
and  surface  preparation  of  wood 
produ<;ts  including  furniture,  cabinets 
and  custom  replica  furniture,  but 
exempts  application  of  c;oatings  to 
wooden  musical  instruments,  and 
exempts  facilities  using  less  than  20 
gallons  of  coatings  per  year, 

•  The  rule  applies  only  to  facilities 
located  in  the  Sacramento  Valley  Air 
Hasin  portion  of  Placer  County. 

EDCAPCDS  submitted  Rule  225. 
Organic;  Solvent  Cleaning  and 
Degreasing  Operations,  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Correc:ted  the  deficiencies  npted  in 
EPAs  SIP  c:all  of  September  7.  1988  (53 
FR  34.500) 

•  Incorporates  the  provisions  of  the 
RACn/HARCT  determination  developed 
by  the  Cialifornia  Air  Resourc;es  Board 
K.ARB) 

EIX:APCD's  submitted  Rule  230. 
Automotive  Refinishing  Operations,  is  a 
new  rule  c;ontaining  the?  following 
significant  provisions 

•  Limits  the  VOC  contents  of 
numerous  c;oatings  and  solvents  utilized 
in  the  automotive  refinishing  industry. 


•  Implements  the  provisions  of 
R.ACT/BARCr  developed  by  the 
California  Air  Resources  Board. 

•  Requires  the  use  of  high  efficienc;y 
transfer  equipment  for  the  application  of 
all  coatings,  such  as  High  Volume  Low 
Pressure  (HVLP).  electrostatic;  or  other 
coating  applii:ation  methods  having  a 
transfer  efficiency  of  65%  or  greater. 

•  Requires  add-on  abatement 
equipment  when  non-compliant 
coalings  are  being  used. 

•  Specifies  testmethods  for  analysis 
of  samples,  determination  of  emissions, 
transfer  effic;iency,  capture  efficiency, 
metallic;  particle  content  in  metallic 
coatings  and  ac;id  c'oncentration  in 
pretreatment  wash  primer, 

•  Defines  recordkeeping 
requirements. 

EDCAPCDs  submitted  Rule  235. 
Surface  Preparation  and  Cleanup  is  a 
new  rule  containing  the  following 
significant  provisions: 

•  Limits  the  emissions  of  VOCs  from 
solvent  cleaning  operations  in 
production,  repair,  maintenance  or 
servicing  of  parts.  produc;ts.  tools, 
machinery,  equipment,  or  general  work 
areas, 

•  Exempts  facilities  using  less  than  10 
gallons  of  solvents  in  any  one  calendar 
year,  provided  that  the  daily  use  does 
not  exceed  one  liter, 

•  Defines  cleaning  devices  and 
methods  to  be  used  when  performing 
solvent  cleaning, 

•  Defines  recordkeeping  requirements 
and  test  methods. 

VTCAPCD's  Rule  74.18,  Motor 
Vehic;les  and  Mobile  Equipment 
Coatings  Operations,  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Sets  the  standard  for  pretreatment 
wash  primer  at  780  grams  of  VOC  per 
liter,  and  limits  the  use  of  this  coating 
to  10%  of  all  undercoats  used,  averaged 
over  one  month. 

•  Deletes  the  category  of  precoat, 

•  Changes  the  implementation  date  of 
the  primer  sealer  VOC  standard  to 
January  1,  1997. 

•  Changes  the  implementation  date  of 
the  multistage  topcoat  VOC  limit  to 
January  1,  1996, 

•  Limits  the  use  of  specialty  c:oatings 
to  no  more  than  5%  of  total  coating 
usage. 

VTCAPCDs  Rule  74.30.  Wood 
Products  Coatings,  is  a  new  nile 
containing  the  following  significant 
provisions: 

•  Limits  the  VOC  content  ofc:oatings 
applied  to  wood  products, 

•  Establishes  two  i:ategories  of  wood 
c;oating  operations:  new  wood  products 
and  refinishing  wood  products. 


•  Allows  add-on  control  equipment 
as  an  alternative  to  using  low  VOC 
coatings. 

•  Requires  operators  of  wood  coating 
facilities  to  use  coating  application 
methods  yielding  at  least  65%  transfer 
efficiency. 

•  Defines  the  test  methods  to  be  used 
and  specifies  re(;ordkeeping  provisions. 

YSAQMD's  Rule  2.13.  Organic 
Solvents,  includes  the  following 
changes  from  the  current  SIP: 

•  Reformatting  of  the  entire  rule. 

•  Added  section  101,  Purpose 

•  Added  section  102.  Applicability 

•  Deleted  the  sections  concerning 
asphalt  paving  and  graphic  arts.  These 
sources  are  now  covered  in  Rule  2.28 
and  2.29  respectively, 

•  Added  section  502,  test  methods. 
YSAQMD's  Rule  2.26,  Motor  Vehicle 

and  Mobile  Equipment  Coating 
Operations,  is  a  new  rule  containing  the 
following  significant  provisions: 

•  Limits  the  VOC  content  of  coatings 
applied  to  group  I  and  group  II  vehicles, 

•  Specifies  the  application  method  to 
be  used  to  achieve  a  transfer  efficiency 
of  65%  or  greater, 

•  Limits  the  VOC  contents  of  surface 
preparation  and  clean-up  solvents, 

•  Limits  use  of  specialty  coatings  to 
no  more  than  5%  of  all  coatings  applied, 
on  a  monthly  basis, 

•  Limits  use  of  precoat  to  no  more 
than  25%,  by  volume,  of  the  amount  of 
primer  surfacer  used. 

•  Includes  a  prohibition  of 
specification  and  sale  clause. 

•  Defines  test  methods  to  be  used  and 
specifies  records  to  be  kept. 

MDAQMD's  Rule  1104,  Organic 
Solvent  Degreasing  Operations,  is  a  new 
rule  t;ontaining  the  following  significant 
provisions: 

•  Limits  emissions  of  VOCs  from 
wipe  cleaning  and  degreasing 
operations  using  organic  solvents, 

•  Applies  to  any  facility  engaged  in 
wipe  cleaning,  cold  solvent  cleaning 
(degreasing)  operations  for  metal/non 
metal  parts/products  or  electronic 
circuit  boards,  which  utilize  organic 

solvents, 

•  Defines  equipment  requirements  for 
remote  reservoir  cleaners,  cold  solvent 
degreasers,  conveyorized  cold  solvent 
degreasers,  batch  loaded  vapor 
degreasers.  and  conveyorized  vapor 
degreasers, 

•  Defines  operating  requirements  for 
all  degreasers  in  general,  and  batch 
loaded,  conveyorized  degreasers,  and 
remcSte  reservoir  degreasers  specifically, 

•  Provides  recordkeeping 
requirements  and  specifies  test 
methods. 

MDAQMD's  Rule  1114,  Wood 
Products  Coating  Operations,  is  a  new 


rule  containing  the  following  significant 
provisions: 

•  Limits  emissions  of  VOCs  from  the 
coating  operations  of  wood  products, 

•  Provides  limits  of  VOC  content  for 
topcoats,  fillers  stains,  inks,  mold-seal, 
multi-colored  and  pigmented  coatings, 
sealers,  strippers  and  adhesives. 

•  Defines  application  methods  to  be 
used  when  applying  coatings  to  achieve 
a  transfer  efficiency  of  65%  or  more, 

•  Defines  the  VOC  limits  of  clean-up 
and  equipment  cleaning  solvents. 

•  Allows  the  use  of  add-on  control/ 
devices  to  comply  with  the  rule,       •' 

•  Exempts  facilities  using  less  than 
one  gallon  of  coating  material  in  any 
one  day,  or  have  maximum  actual 
emissions  of  3  lbs  of  VOCs  per  day  and 
not  more  than  200  lbs  of  VOCs  per 
calendar  year, 

•  Specifies  test  methods  to  be  used 
and  records  to  be  kept. 

MDAQMD's  Rule  1117,  Graphic  Arts, 
is  a  new  rule  containing  the  following 
significant  provisions: 

•  Applies  to  rotogravure  and 
flexographic  printing  sources,  but 
exempts  facilities  that  emit  less  than 
2500  pounds  of  VOC  per  month, 

•  Requires  sources  to  maintain  daily 
records  of  c;oatings,  inks,  and  adhesives 
used  by  the  facility.  If  an  emission 
control  system  is  used,  the  facility  must 
continuously  monitor  its  operating 
parameters, 

•  Limits  VOC  content  of  inks, 
c:oatings.  and  adhesives  to  300  grams 
per  liter  of  coating  as  applied. 

•  Defines  capture  and  control 
efficiency  requirements  of  75%  by 
weight  for  publication  rotogravure,  of 
65%  by  weight  for  packaging 
rotogravure,  and  of  60%  by  weight  for 
flexographic  printing, 

•  Defines  test  methods  to  be  used  and 
records  to  be  kept. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore. 
PLCAPCD's  Rules  216,  Organic  Solvent 
Cleaning  and  Degreasing  Operations, 
and  236,  Wood  Products  Coating 
Operations.  EDCAPCDs  Rules  225, 
Organic  Solvent  Cleaning  and 
Degreasing  Operations.  230,  Motor 
Vehicle  and  Mobile  Equipment  Coating 
Operations,  and  235,  Surface 
Preparation  and  Cleanup,  VTCAPCD's 
Rules  74.18.  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations,  and 
74.30,  Wood  Products  Coating, 
YSAQMD's  Rules  2.13,  Organic 
Solvents,  and  2.26,  Motor  Vehicles  and 
Mobile  Equipment  Coating  Operations, 
and  MDAQMD's  Rules  1104.  Organic 
Solvent  Degreasing  Operations,  1114, 
Wood  Products  Coating,  and  1114, 


Graphic  Arts,  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  sect ipn  110(a)  and 
part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  pre<:edent  for  any  future 
implementation  plan.  Eat;h  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  spe<;ific  technical,  et.onomic. 
and  environmental  faf;tors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouiremenfs. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dex:ument  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  1.  1996, 
unless,  by  May  30.  1996.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  d(x:ument  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  c:omments  are 
rec.eived,  the  public  is  advised  that  this 
action  will  be  effective  July  1.  1996. 

Regulatory  Process 

L'nder  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  ma\  c:ertif\ 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  numlier  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

SIP  approvals  under  seciions  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SlP-approval  does  not  impose 
any  new  requirements,  I  c;ertify  that  if 
does  not  have  a  significant  impact  on 
any  small  entities  affet:ted.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  fiexibility  analysis  would 
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constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbid*  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  i'S  E.P.A..  427 
U.S.  246.  25(>-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ('"Unfunded  Mandates  Act"). 
signed  into  law  on  March  22,  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  ele«:ted  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  (proposed  for 
approval/approved!  by  this  action  will 
impose  no  new  requirements  because 
affected  sources  are  already  subject  to 
these  regulations  under  State  law. 
Therefore,  no  additional  costs  to  State, 
local,  or  tribal  governments  or  to  the 
private  sector  result  from  this  atitioii. 
EP.^  has  also  determined  that  this 
(proposed  or  final]  at:tit)n  does  not 
include  a  mandate  that  may  result  in 
estimated  costs  of  SlOU  million  or  more 
to  State,  local,  or  tribal  governments  in 
the  aggregate  or  to  the  private  sector. 

This  ac:tion  has  b<*en  classified  as  a 
Table  .1  action  for  signature  by  the 
Regional  .administrator  under  the 
procedures  published  in  the  Federal 
Register  on  januarv  19.  1989  (54  FR 
2214-222,S).  as  revi.sed  by  a  |uly  10. 
1995  memorandum  from  Mar\  Nichols. 
Assistant  .^drniiiisfrator  for  .-Kir  and 
Radiation   The  Office  ol  Management 
and  Budget  (O-MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  bv  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  rtH:ordkeeping 
requireiiients.  Volatile  organic 
compounds. 

Note:  Incorpiiratioii  b\  r'-fiTciu  •■  ot  the 
State  Implcnu-ntiition  Plan  f(ir  thf  .State  of 
(lalifornia  was  approved  bv  the  Diref  tor  nf 
the  Federal  Register  on  |ulv  1.  1482 


Dated:  March  26.  1996. 
Felicia  Marcus, 

Regional  Administrator 

Subpart  F  of  part  52.  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(198)(i}(E)(2)  and 
(i)(J)(2).(207)(i)(B)(4).(i)(C)(4)aiid 
(i)(D)(2),(215j(i)(B)(J)and(i)(D)(I). 
(216)(i)(A)(4).  (220)(i)(B)(2)and 
(225)(i)(B)(5)  and  (i)(C)(2)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

***** 

(c)'    •    • 

(198) •    •    * 

(i)*    *    * 

(E)*    *   • 

(2)  Rule  1117  adopted  June  22.  1994. 

***** 

(I)*    *    * 

[2]  Rule  74.30  adopted  May  17.  1994. 

***** 

(207) •    *    • 
(i)*    *    * 
(B)*    •    * 

{4)  Rules  225  and  230  adopted 
September  27.  1994. 

(C)  •    "    * 

[4]  Rule  2.13  adopted  May  25.  1994. 

(D)  *    *    * 

(2)  Rule  1104  adopted  September  28. 
1994. 

***** 

(215) •    *    * 

(il  •    *    * 
(B)*    •    * 

(3)  Rule  74.18  adopted  December  13. 
1994. 

*  •  *  •  • 

(D)*    *   • 

1  n  Rule  2.26  adopted  November  9, 
1994. 

***** 

(216) •    *    • 

(i)*    *    * 
(A)  *    •    • 

(•ijRule  1114  adopted  Februar}'  22, 
1995. 

***** 

(220) •    *    * 
(i)*    •    * 
(3)*    *    * 

(2)  Rule  236  adopted  on  February  9, 
1995. 

•  *  •  *  • 

(225)  •    *    * 


(il*    •    • 

(B)*    •    * 

(5)  Rule  216  adopted  on  June  8, 1995. 

(O*  *  • 

(2)  Rule  235  adopted  on  June  27, 
1995. 
***** 

(FR  Doc.  96-10563  Filed  4-29-96;  8:45  am] 
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40  CFR  Part  70 
[TN-KNOX-05-01;  FRL-6464-1] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permits  Program;  Knox 
County  (Apartment  of  Air  Pollution 
Control,  Knox  County,  Tennessee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  full  approval. 

SUMMARY:  The  EPA  is  promulgating  full 
approval  of  the  title  V  operating  permits 
program  submitted  by  the  State  of 
Tennessee  on  behalf  of  the  Department 
of  Air  Pollution  Control  ("Knox 
County"  or  "the  County"),  located  in 
the  geographic  area  of  Knox  County. 
The  County's  program  was  submitted 
for  the  purpose  of  complying  with 
Federal  requirements  which  mandate 
that  states  or  local  authorities  develop, 
and  submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  May  30,  1996. 
ADDRESSES:  Copies  of  the  Knox  County 
submittal  and  other  supporting 
information  used  in  developing  the  final 
full  approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street  NE,  Atlanta.  Georgia 
30365.  on  the  3rd  floor  of  the  Tower 
Building.Tnterested  persons  wanting  to 
examine  these  documents,  contained  in 
EPA  docket  number  TN-KNOX-95-01. 
should  make  an  appointment  at  least  24 
hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gracy  R.  Danois.  Title  V  Program 
Development  Team,  Air  Programs 
Branch,  Air.  Pesticides  &  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  4.  345  Courtland  Street,  NE, 
Atlanta.  Georgia  30365,  (404)  347-3555, 
Ext.  4150. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 


Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  states  or  authorized  local 
agencies  develop  and  submit  operating 
permits  programs  to  EPA  by  November 
15. 1993,  and  that  EPA  act  to  approve 
or  disapprove  each  program  within  one 
year  after  receiving  the  submittal.  EPA's 
program  review  occurs  pursi"int  to 
section  502  of  the  Act  and  the  part  70 
regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  part  70, 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  two  years. 
If  EPA  has  not  fully  approved  a  program 
by  November  15,  1995,  or  by  the  end  of 
an  interim  program,  it  must  establish 
and  implement  a  Federal  program. 

On  November  8, 1995,  EPA  proposed 
full  approval,  or  in  the  alternative, 
interim  approval  of  the  operating 
permits  program  for  Knox  County.  See 
60  FR  56281.  The  November  8.  1995. 
Federal  Register  document  also 
proposed  approval  of  the  County's 
interim  mechanism  for  implementing 
section  112(g)  and  for  delegation  of 
section  112  standards  as  promulgated. 
EPA  did  not  receive  any  comments  on 
the  proposal.  On  March  6, 1996,  the 
State  of  Tennessee  submitted  on  behalf 
of  Knox  County  a  package  containing 
revisions  to  the  operating  permits 
program,  which  addressed  the 
deficiencies  discussed  in  the  full/ 
interim  approval  document.  As  required 
in  the  November  8, 1995.  Federal 
Register  document,  the  County  made 
the  following  revisions  to  the  Knox 
County  Air  Pollution  Control 
(K.CA.P.C)  regulations: 

1.  K.C.A.P.C.  section  25.70.7.e.2.i.B 
was  amended  to  include  the  following 
language:  "Notwithstanding  paragraphs 
e.Z.i.A  and  e.3.i.  of  this  section,  minor 
permit  modification  procedures  may  be 
naed  for  permit  modifications  involving 
the  use  of  economic  incentives, 
marketable  permits,  emissions  trading, 
and  other  similar  approaches,  to  the 
extent  that  such  minor  permit 
modification  procedures  are  explicitly 
provided  for  in  an  applicable 
implementation  plan  or  in  applicable 
requirements  promulgated  by  EPA.  The 
Department  may  establish  additional 
requirements  for  such  permit 
conditions." 

2.  K.CA.P.C.  section  30.1. D  was 
amended  to  include  the  following 
statement:  "These  penalties  shall  be 
recoverable  in  a  maximum  amount  of 
$25,000  per  day  per  violation  as 
provided  by  slate  law." 

3  K.CA.P.C.  section  30,1.G  was 
amended  to  include  the  following 


language:  "The  Director  has  the 
authority  to  restrain  or  enjoin 
immediately  and  effectively  any  person, 
by  order  or  by  suit  in  court,  from 
engaging  in  any  activity  in  violation  of 
a  permit  or  the  Knox  County  Air 
Pollution  Control  Regulations  that  is 
presenting  an  imminent  and  substantial 
endangerment  to  the  public  health  or 
welfare,  or  the  environment." 

4.  K.C.A.P.C  section  30.1.F  was 
amended  to  include  the  following 
statement  at  the  end  of  the  section: 
"Such  actions  may  be  taken  by  the 
Director  without  the  necessity  of  a  prior 
revocation  of  any  permit." 

These  changes  and  other  minor 
revisions  to  the  County's  title  V  program 
became  locally  effective  on  January  10, 
1996. 

In  this  action,  EPA  is  promulgating 
full  approval  of  the  Knox  County  title  V 
operating  permits  program,  and 
approving  the  section  112(g)  and  section 
112(1)  mechanisms  noted  above. 

n.  Final  Action  and  Implications 

A.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  fiill 
approval  of  the  title  V  operating  permits 
program  submitted  by  the  State  of 
Tennessee,  on  behalf  of  Knox  County, 
on  November  12,  1993,  and 
supplemented  on  August  24, 1994; 
January  6  and  19, 1995;  February  6, 
1995;  May  23, 1995;  September  IB  and 
25, 1995;  and  March  6, 1996.  Hie 
November  8,  1995,  Federal  Icgiater 
notice  established  that  Knox  Ccmnty 
would  receive  full  approval  of  its 
pro^^m  if  the  changes  to  the  County's 
regulations  described  in  the  pievioos 
section  were  adopted  {Mior  to  final 
promulgation.  Knox  County  has 
demonstrated  that  the  prognna  is 
adequate  to  meet  the  minuBum 
elements  of  a  state  or  local  operating 
permits  program  as  specified  in  40  CFR 
part  70. 

The  scope  of  the  Coi^ty's  part  70 
program  approved  in  this  document 
applies  to  all  part  70  sources  (as  deRned 
in  the  approved  program)  within  Knox 
County,  except  any  sources  of  air 
pollution  over  which  an  Imfian  Tribe 
has  jurisdiction.  See.  e.g.,  59  FR  55813, 
55815-18  (Nov.  9, 1994).  The  term 
"hidian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  of  the  CAA: 
see  also  59  FR  43956,  43962  (Aug.  25, 
1994);  5fi  FR  54364  (Oct.  21. 1993). 


B.  Preconstniction  Permit  Program 
Implementing  Section  1 7  2lg) 

EPA  is  approving  the  use  of  Knox 
County's  preconstruction  review 
program  found  in  K.C.A.P.C.  seclion 
25.1  as  a  mechanism  to  implement 
section  112(g}  during  the  transition 
period  between  promulgation  of  EPA's 
section  112(g)  rule  and  the  County's 
adoption  of  rules  specifically  designed 
to  implement  section  112(g).  This 
approval  is  Kmited  to  the 
implementation  of  the  112(g)  rule  and  is 
effective  only  during  any  transition  time 
between  the  effe<:tive  date  of  the  112(g) 
rule  and  the  adoption  of  specific  rules 
by  Knox  County  to  implement  section 
112(g).  The  duration  of  this  approval  is 
limited  to  18  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations,  to  provide  the  County  with 
adequate  time  to  adopt  regulations 
consistent  with  Federal  requirements. 

C.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b)  encompass  section 
112(l)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  1 12 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  tnat  the  County's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  pert  70.  Therefore,  the  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  Knox 
County's  program  for  receiving 
delegation  of  section  112  standards  and 
programs  that  are  imchanged  from 
Federal  rules  as  promulgated.  In 
addition,  EPA  is  approving  the 
delegation  of  all  existing  standards  and 
programs  under  40  CFR  parts  61  and  63. 
This  program  for  delegation  applies  to 
both  part  70  sources  and  non-part  70 
sources. 

OI.  AdmioislFativc  RequireiBeBts 

A.  Docket 

Copies  of  the  Knox  County  submittal 
and  other  information  relied  upon  for 
the  final  full  approval  are  i;ontained  in 
docket  number  TN-KNOX-95-01 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
bv.  EPA  in  the  development  of  this  final 
full  approval  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  sh<  tion  of  this 
document. 


18968         Federal  Register  /  Vol.  61.  No.  84  /  Tuesday.  April  30.  1996  /  Rules  and  Regulations 


B  Executive  Order  12H66 

The  Office  of  Manaj^ement  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regiilntnn'  Flexihilitv  Art 

The  EPA's  ac  tions  under  sec:tion  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Bec.ause  this  action  does  not 
impose  anv  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements 

Dated;  April  19.  199<S. 
A.  Stanley  Meiburg. 
Acting  Regional  Administrator 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— (AMENOEO] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows 

Authority:  42  H  S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (c)  to  the  entry  for 
Tennessee  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Tennessee 

***** 

(cl  The  Knox  County  Department  of 
Air  Pollution  Control;  submitted  on 
November  12.  1993.  and  supplemented 
on  August  24.  1994;  Januarv  6  and  19. 
1995;  February  fi.  199,=i;  May  23.  199.5; 
September  18  and  25.  1995;  and  March 
6,  1996;  full  approval  effective  on  May 
30.  1996.  in  the  Federal  Register. 

*  *  *  •  * 

|FK  D<K.  96-10657  Filed  4-29-96;  8  45  ami 
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40  CFR  Part  300 

[FRL-5461-<}] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  Deletion  Amnicola 
Dump  Superfund  Site  Chattanooga. 
Tennessee  from  the  National  Priorities 
List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  the 
deletion  of  the  Amnicola  Dump 
Superfund  Site  from  the  National 
Priorities  List  (NPL).  Appendix  B  of  40 
CFR  Part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  EPA  and  the 
State  have  determined  that  all 
appropriate  Fund-financed  responses 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended,  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moveover.  EPA 
and  the  State  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare  and  the  environment. 
This  deletion  does  not  preclude  future 
action  under  Superfund. 
EFFECTIVE  DATE:  May  15.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  West,  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
Region  4.  North  Superfund  Remedial 
Branch.  345  Courtland  Street,  N.E., 
Atlanta,  Georgia  30365.  (404)  347-7791, 
extension  2033. 

SUPPt-EMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is:  Amnicola 
Dump  Superfund  Site  in  Chattanooga, 
Tennessee. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  February  22, 
1996.  (FR-5436-5).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  March  22.  1996.  EPA 
received  no  comments. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  the  public 
health,  welfare  and  the  environment 
and  it  maintains  the  NPL  as  the  list  of 
those  sites.  AnjPsite  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  in  the  future.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
VVaste,  Hazardous  substances. 
Intergovernmental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control,  and  Water  supply. 


Dated:  April  4.  1996 

Pbyllis  P.  Harris. 

Acting  Deputy  Regional  Administrator.  ( IS. 
EPA  Region  4. 

For  reasons  set  out  in  the  preamble, 
40  CFR  Part  300  is  amended  as  follows: 

PART  300— [AMENDED] 

The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.SC.  1321(c)(2);  42  U.S.C. 
9601-9657;  E  O.  12777.  56  FR  54757.  3  CFR 
1991  Comp..  p  351;  E.O.  12580,  52  FR  2923: 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  Amnicola 
Dump  Superfund  Site.  Chattanooga, 
Tennessee. 

(PR  Doc.  96-10104  Filed  4-29-96:  8:45  ami 
BILLING  COOC  65M-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[OS  Docket  No.  96-65,  FCC  96-154] 

Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Interim  and  final  rules. 

SUMMARY:  This  Order  implements 
sections  of  the  Telecommunications  Act 
of  1996  ("1996  Act").  The  Order 
establishes  rules  conforming  the 
Commission's  rules  to  statutory 
mandates  that  became  effective  upon 
enactment  of  the  1996  Act.  Although  all 
rules  promulgated  pursuant  to  this 
Order  are  "final."  the  Commission 
recognizes  that  some  rules,  apart  from 
those  implementing  the  explicit 
language  of  the  1996  Act,  should  be 
viewed  as  "interim"  rules  subject  to 
revision  in  the  near  future  based  on 
comments  and  information  received  in 
an  associated  Notice  of  Proposed 
Rulemaking  ("NPRM")  that  has  been 
released  concurrently  with  this  Order 
and  published  in  this  issue  of  the 
Federal  Register.  This  Order 
implements  rules  related  to  the  1996 
Act's  cable  reform  provisions,  including 
the  definition  of  effective  competition, 
the  cable  rate  complaint  process,  the 
sunset  of  cable  programming  service  tier 
regulation,  small  cable  operators, 
uniform  rate  requirements,  subscriber 
notice  of  service  and  rate  changes, 
technical  standards,  cable  system  buy 
out  restrictions,  program  access,  the 
definitions  of  cable  system  and  cable 
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service,  operator  refusals  to  carry 
indecent  programming,  and  prior  year 
losses.  The  intended  effect  of  this  action 
is  to  implement  provisions  of  the  1996 
Act  that  revised  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

DATES:  The  statutory  requirements 
reflected  in  the  final  rules  adopted  in 
this  Order  were  effective  February  8, 
1996,  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996.  The 
effective  date  for  the  final  rule  changes 
(47  C.F.R.  76.5  (a)  and  (ff), 
76.309(t)(3)(i)(B).  76.505,  76.605  Note  6. 
76.701.  76.702,  76.905(b)(4).  76.933  (e) 
and  (g)(5),  76.950,  76.951.  76.953(a), 
76.956(a).  76.964,  76.984(c)  as 
established  herein  is  April  30, 1996.  The 
effective  date  of  the  interim  rules  (47 
C.F.R.  76.1400-76.1404)  is  April  30. 
1996.  Procedures  for  submitting 
comments  can  be  found  in  the 
companion  NPRM  issued  with  this 
Order.  The  companion  NPRM  can  be 
found  elsewhere  in  this  issue  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Power,  Paul  Glenchur,  Nancy 
Stevenson,  Oible  Services  Bureau,  (202) 
416-0800 

8UPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  a  Commission  Order  in  CS 
Docket  No.  96-85,  FCC  9&-154.  adopted 
April  5,  1996  and  relea.sed  April  9. 
1996.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center,  1919 
M  St.,  N.W..  Washington,  D.C..  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  at  1202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140,  Washington.  DC. 
20017. 
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I.  Introduction 

1.  In  this  item  we  amend  the 
Commission's  rules  relating  to  cable 
television  to  conform  them  to  changes 
in  the  Communications  Act  enacted,  on 
February  8,  1996,  in  the 
Telecommunications  Act  of  1996  (the 
"1996  Act").  In  addition,  in  an 
associated  Notice  of  Proposed 
Rulemaking  ("NPRM"),  we  propose 
further  rules  to  the  extent  necessary  to 
implement  various  provisions  of  the 
1996  Act.  Finally,  because  many  of 
these  statutory  provisions  were  effective 
upon  enactment,  we  establish  interim 
rules  to  govern  implementation  of  tlie 
1996  Act  pending  adoption  of  final 
rules. 

2.  Our  intent  in  this  item  is  to 
conform  our  rules  promptly  to  statutory 
requirements  that  are  already  in  effect, 
to  bring  certainty  to  cable  operators  and 
local  regulators,  and  to  achieve  as 
quickly  as  possible  the  deregulation 
intended  by  Congress.  Further,  we  seek 
to  streamline  our  procedural  regulations 
and,  of  course,  to  continue  to  protect 
consumers,  consistent  with 
congressional  intent. 

3.  Much  of  the  1996  Act  consists  of 
clear,  self-effectuating  revisions  to  prior 
federal  statutory  provisions.  The  Order 
portion  of  this  item  conforms  our  rules 
to  meet  these  new  statutory 
requirements.  We  are  revising  tliese 
rules  without  providing  prior  public 
notice  and  an  opportunity  for  comment 
because  the  rule  modifications  are 
mandated  by  the  applicable  provisions 
of  the  1996  Act.  We  find  that  notice  and 
comment  procedures  are  unnecessary, 
and  that  therefore  this  action  falls 
within  the  "good  cause"  exception  of 
the  Administrative  Procedure  Act  5 
U.S.C.  §553(b)(B).  The  final  rules 
adopted  in  this  Order  do  not  involve 
discretionary  action  on  the  part  of  the 
Commission.  Rather,  they  simply 
implement  provisions  of  the  1996  Act 
according  to  the  specific  terms  set  forth 
in  the  legislation. 

4.  Other  provisions  of  the  1996  Act 
are  already  effective,  but  require  further 
ruiemaidng  in  order  to  be  fully  and 
clearly  implemented.  The  companion 
NPRM  addresses  these  issues.  We  find 
it  in  the  public  interest  to  adopt  interim 
rules  immediately  and  find  good  cause 


to  establish  them  w  ithout  the  benefit  of 
the  traditional  notice  and  comment 
process.  Of  course,  our  final  rules  will 
be  crafted  to  take  into  account  public 
comment  to  the  same  extent  as  would  he 
the  case  in  a  rulemaking  that  was  not 
preceded  by  the  adoption  of  interim 
policies.  However,  we  intend  the 
interim  rules  to  create  a  safe  hartwr.  i.e., 
operators  can  be  a.ssured  that  if  they 
comply  with  these  interim  rules,  their 
behavior  will  not  later  be  subject  to 
challenge  based  upon  the  ultimate 
outcome  of  the  rulemaking. 

II.  Order 

A.  Effective  Competition 
1.  Final  Rule  Change 

5  Since  passage  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (the  "1992 
Cable  Act"),  regulation  of  cable 
television  has  been  guided  by  Congress' 
intent  to  "rely  on  the  marketplace,  to 
the  maximum  extent  feasible  .  .  .  .'  The 
1992  Cable  Act  required  the 
Commission  to  prescribe  rale 
regulations  that  proleti  subscribers  from 
having  to  pay  unreasonable  rates  by 
ensuring  that  rates  for  regulated  scr\  ices 
do  not  exceed  rates  that  would  be 
charged  in  tlit  presence  of  effective 
competi'on.  Thus,  regulations 
governing  the  rates  charged  for  rabie 
services  do  not  apply  to  cable  systems 
that  actually  face  effective  competition. 
For  a  system  that  is  not  subjecrt  to 
effective  competition,  the  Commis.sion 
is  obligated  to  cnsun;  the  reasonableness 
of  rates  charged  for  the  i»asic  service  tier 
('  BST")  and  for  the  cable  programming 
service  tier  ("CPST").  The  B.ST,  which 
a  subscriber  must  pun-.hase  in  order  to 
have  access  to  any  other  tier  of  service, 
must  include  all  of  the  local  broadcast 
television  statinns  that  the  oporator 
offers  over  its  sy.<:tem.  plus  any  puhlic, 
educational,  or  government  access 
channels  that  the  operator  is  rei^uircd  to 
provide  to  subscribers  under  tho  terms 
of  its  franchise.  A  CPST  is  i!n>  tier  of 
programming,  other  than  the  basn, 
service  tier,  that  a  cable  operator  off^s. 
Where  effective  competilim  'S  present, 
certain  oLher  legblatory  requirements 
also  become  inapplicable,  including  the 
uniform  rale  requirement,  the    tier  buy 
through'  requirement,  and  certam  of  the 
ownership  rules. 

6.  StHjtion  76.905(b)  of  our  rules 
incorporates  the  statutory  definition  of 
'effective  competition  "  us  set  fortti  in 
the  1992  Cable  Act.  Pursuant  to  that 
rule,  a  system  is  subject  to  etfective 
competition  in  the  area  covered  b\  its 
local  franchise  if  any  one  of  the 
following  three  tests  are  met: 
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I  1)  f't?wi!r  Ih.iii  .10  (XTci-nt  ni  \ho 
tiMiiscliolils  m  its  ffHiichist-  .in'ii  substrilie  to 
the  1  ahlt?  stTvicn  of  .i  (able  system. 

(2)  The  franchise  area  is: 

(i)  .Served  by  at  least  two  unaffiliated 
niultH.liannel  video  proxrammiiij} 
distributors  eai  h  ot  which  offers  romp.irable 
progianiniinn  to  at  lea.st  St)  percent  of  the 
households  in  the  tranchisr-  area;  .nid 

(m)  fh('  nunilMT  of  households  subscribing? 
to  programming  services  ottered  by 
multichannel  video  programming 
distributors  other  than  the  largest 
multichannel  vidi'o  programming  distributor 
excmnls  IS'^o  of  the  households  in  the 
franchise  area. 

O)  A  multii  hannol  video  programming 
distiibiitor.  operated  by  the  tram  hising 
.iulhorit\  for  that  frant  hise  area,  offers  video 
programming  to  at  least  50  i)«?r(  ent  of  the 
hoiisetiolds  111  th(!  fraiK  hi.so  .irea. 

7    The  three  t>ffe<:tive  competition  test 
categories  described  above  are  not 
altered  by  the  XWW  Act    How/ever. 
Section  3()l(b)(3)  of  the  l^)9fi  Act  creates 
a  fourth  test,  finding  that  eff'e<:tive 
competition  exists  when  video 
programming  is  offered  by.  or  over  the 
facilities  of.  a  Imal  exchange  carrier 
(■■Ii-;C")  or  its  affiliate.  Thus,  effective 
competition  now  exists  if  a: 

bxjal  exchange  (  arrier  or  its  affiliati;  (or 
any  multichannel  video  programming 
distributor  using  tht?  facilities  of  siu.h  carrier 
or  its  .ifTiliate)  offers  video  protirammmg 
services  directlv  to  siittscribcrs  bv  anv  means 
(dltier  than  dire«  tto-homi-  satellite  services) 
111  the  tram  liisi-  .ire.i  of  ,iii  iinattili.itcd  t  able- 
operator  vvhii  h  IS  providing  cable  service  in 
that  Irani  lose  .iri-a.  but  onlv  it  the  video 
prngrimnuiii;  servii  es  so  ofteri'd  in  that  area 
,ire  comparable  to  the  video  programming 
services  provided  by  the  unafHIiated  cable 
operator  in  that  area 

This  provision  was  effet;tive  upon 
enactment    Therefore,  we  amend  our 
rules  to  incorpijrrite  this  adilitional 
prong  of  the  ilcfiiiitioii  of  t,'ffe<.tive 
(.omp»!tition   tlonsistcnt  with  Section 
(yli  of  llie  statute,  we  seek  to  adopt 
interim  and  permanent  rules  that  will 
,.li(Hv  Iht?  Conunission  to  determine 
when  the  level  ot  (.ompetition  provided 
b\  a  l.KC;  or  its  affiliate  is  sufhciiMit  to 
have  a  restraining  efti-ct  on  cable  rates. 

2.  Definitions  of  "otler "  nnd  "in  the 
franchise  area" 

H.-'l,  'I'll!'  (^immission's  pre-existing 
lifdinition  uf  "ofter"  will  a[)ply  under 
the  new  test  for  effec:tive  competition: 

.Service  ot  a  miiltii  lianiiel  video 
progr.imming  <listiibutoi  will  be  deemed 
otf'^red:  (1)  When  the  iniilti(  haniiel  video 
programming  disti ibiitor  Is  physically  at)le  to 
deliver  service  to  poteiili.il  subsi  ribers.  with 
the  addition  ot  no  or  onl\  ininim.d  .iddilioiial 
iiivrslrniMiI  bv  the  distribiitur.  m  order  for  an 
individii.il  subs<.rit)er  to  receivi'  service;  .md 
(21  When  no  leguiatoiv .  tci  hiiic.il  or  other 
impediments  to  huiiselitilds  t,ii»,Hig  service 
exist,  and  iioteiitial  subs(  ribers  in  the 


franc. hise  area  are  reasonably  aware  that  they 
may  purcha.s«^  the  services  of  the 
multichannel  video  programming  distributor. 

10.  The  legislative  history  to  the  1996 
Act  indii;ates  congressional  intent  to 
apply  this  definition  of  "offer"  for 
purposes  of  the  new  test  for  effective 
competition. 

1 1.  An  operator  should  focus  on  each 
element  of  the  "offer"  definition,  in  the 
context  of  the  new  test  for  effective 
competition,  when  attempting  to  prove 
that  the  service  offered  by  the  LEC- 
affiliated  multichannel  video 
programming  distributor  ("MVPD ')  is 
effective  in  restraining  cable  rates.  For 
example,  a  cable  operator  seeking  to 
prove  effective  competition  will  have  to 
show  that  the  competitor  is  "physically 
able  '  to  offer  service  to  subscribers  "in 
the  franchise  area."  Where  the 
competitor's  service  area  does  not 
follow  the  borders  of  the  loi:al  cable 
lranchi.se  areas,  a  cable  operator  should 
des<;ribe  the  extent  of  the  overlap 
t)etween  its  franchise  area  and  the  actual 
or  planned  service  area  of  the 
competitor.  With  respect  to 
multichannel  multipoint  distribution 
service  ( 'MMDS"),  for  example,  we 
previously  have  determined  that  the 
potential  subscribers  include  only  those 
who  reside  in  "areas  to  which  the 
MMDS  operator  is  (unpable  of  providing 
video  programming."  We  note  that  the 
/one  ill  which  our  rules  protei:t  a 
MMDS  licensee  from  harmful  electriral 
interference  is  a  cin:le  with  a  radius  of 
35  miles  centered  on  the  MMDS 
transmitter  site.  Thus,  in  seeking  to 
establish  effective  competition  from  a 
LKC-affiliated  MMDS  operator,  a  cable 
operator  should  provide  the  loaifion  of 
the  MMDS  transmitter  and  the  35-mile 
protected  zone.  The  cable  operator  also 
should  provide  any  other  reasonably 
available  technical  and  geographic 
information,  as  well  as  information 
al)out  the  geographic  scope  of  the 
(.ompetitor's  marketing  efforts,  to  help 
establish  that  service  is  being  offered  to 
subscribers  in  the  franchise  area   Such 
data,  whether  with  respect  to  a  MMDS 
o[)erat()r  or  some  other  LEC-affiliated 
MVF'D.  will  also  be  relevant  to  a 
showing  that  there  are  no  technical  or 
other  impeditnents  to  households  taking 
servii  e  from  the  MVFD.  Where 
appropriate,  we  will  request  additional 
relevant  information  from  the 
(.ompeting  MVFD. 

♦     12  In  addition,  the  cable  operator 
must  establish  thai  "potential 
subscribers  in  the  franchise  area  are 
re.isonably  aware"  that  they  may 
piin.hase  the  (;ompetitor's  service.  The 
markc'ling  '.sfforts  of  the  LEC:  or  its 
alliliate  often  will  be  directly  related  to 
this  issue.  As  we  previously  have 


observed,  "potential  subscribers  may  be 
made  reasonably  aware  of  the 
availability  of  a  competing  service,  for 
example,  through  advertising  in  regional 
or  local  media,  direct  mall,  or  any  other 
marketing  outlet."  (Rate  Order).  58  FR 
29736  (May  21.  1993).  Thus,  cable 
operators  may  rely  on  marketing 
information  to  the  extent  necessary  to 
show  consumer  perceptions  of  the 
availability  and  comparability  of  the 
competing  service.  Again,  the 
Commission  may  seek  information 
directly  from  the  competitor  in 
appropriate  circumstances. 

3.  Definition  of  "comparable    . 
programming" 

13.  The  legislative  history  reveals 
Congress's  intent  that  video 
programming  be  deemed  "comparable" 
for  purposes  of  this  test  if  the  competing 
service  "includes  access  to  at  least  12 
channels  of  programming,  at  least  some 
of  which  are  television  broadcasting 
signals."  On  an  interim  basis  we  will 
require  the  broadcast  programming  to 
include  the  signals  of  local  broadcasters. 
Broadcast  programming  delivered  by 
satellite  (e.g..  "superstations")  shall  not 
be  deemed  broadcast  programming  for 
purposes  of  the  interim  application  of 
the  new  effective  competition  test. 

4.  MMDS  Provision  of  Local  Broadcast 
Channels 

14.  The  definitions  of  "offer"  and 
"comparable  programming'"  require  us 
to  address  a  further  question  that  arises 
specifically  in  the  context  of  MMDS.  An 
MMDS  operator  has  two  ways  of 
ensuring  that  its  subscribers  receive 
Io<;al  broadcast  programming.  The 
operator  can  pull  in  the  broadcast 
signals  itself  via  its  own  centrally 
locxited  broadcast  antenna  and  then 
retransmit  the  entire  package  of 
broadcast  and  non-broadcast  signals  to 
the  microwave  antenna  located  at  the 
subscriber's  residence,  or  the  operator 
can  install  a  separate  broadcast  antenna 
to  complement  the  microwave  antenna 
at  each  subscriber  location.  We  must 
determine  whether  the  wireless  cable 
operator  should  be  deemed  to  be 
"offering"  broadcast  programming  in 
the  latter  situation,  i.e..  when  the 
operator  does  not  transmit  the  broadcast 
signals  to  the  subscriter  via  microwave. 
In  that  situation,  the  operator  must  join 
the  broadcast  signals  to  the  microwave 
signals  at  some  point.  One  approach  is 
to  join  those  signals  in  a  single  cable 
that  runs  to  the  back  of  the  customer's 
television  set  or  to  a  settop  converter 
box.  Another  approach  is  to  run 
separate  cable  lines  from  each  antenna 
to  an  A/B  switch  from  which  a  single 
line  is  i;onnected  to  the  television  set. 


The  subscriber  pushes  the  switch  back 
and  forth  between  the  A  position  and 
the  B  position,  depending  upon  whether 
the  subscriber  wants  to  see  the 
broadcast  channels  or  the  microwave 
channels. 

15.  On  an  interim  basis,  we  will 
resolve  this  issue  as  follows.  If  the 
broadcast  channels  are  available  to  the 
subscriber  without  an  A/B  switch  or 
similar  device,  the  MMDS  operator  will 
be  deemed  to  be  offering  them  within 
the  meaning  of  Section  301(b)(3)  of  the 
1996  Act.  If  an  A/B  switch  or  similar 
device  is  required,  we  will  still  deem 
the  broadcast  stations  offered  if  the 
MMDS  operator  is  responsible  for  the 
installation.  However,  if  the  customer 
must  install  his  or  her  own  A/B  switch 
to  receive  the  broadcast  channels,  the 
MMDS  operator  will  not  be  deemed  to 
be  offering  those  channels.  Inclusion  of 
broadcast  channels  on  the  MMDS 
operator's  rate  card,  advertising,  or  other 
marketing  materials  may  be  evidence 
that  the  MMDS  operator  offers  the 
broadcast  channels  in  accordance  with 
our  definition  of  "offer."  We  note  the 
significance  of  marketing  materials 
because  it  is  arguable  that  an  MMDS 
operator  that  markets  itself  as  a  provider 
of  local  broadcast  channels  will  take  the 
steps  necessary  to  ensure  that 
subscribers  receive  those  channels.  In 
those  circumstances,  the  broadcast 
channels  would  seem  to  be  a  part  of  the 
programming  package  that  the  MMDS 
operator  is  offering  and  providing, 
regardless  of  the  technical  means 
employed. 

5.  Definition  of  "affiliate" 

16.  Under  our  interim  rules 
implementing  this  statute,  an  entity  will 
be  considered  affiliated  with  a  LEC  if  it 
meets  the  definition  of  "affiliate"  set 
forth  in  Section  3  of  the  1996  Act: 

The  term  "affiliate"  means  a  person  that 
(directly  or  indirectly)  owns  or  controls,  is 
owned  or  controlled  by,  or  is  under  common 
ownership  or  control  with  another  person. 
For  purposes  of  this  paragraph,  the  term 
"own"  means  to  own  an  equity  interest  (or 
the  eqUjivalent  thereof)  of  more  than  10 
percent. 

17.  We  note  that  this  definition  of 
"affiliate,"  which  has  been  incorporated 
in  Title  I  of  the  Communications  Act, 
does  not  strictly  apply  to  matters  under 
Title  VI,  since  Title  VI  contains  a 
separate  definition  of  that  term  that  does 
not  set  a  percentage  threshold  as  to  what 
constitutes  ownership.  We  believe  this 
gives  us  discretion  to  establish  an 
ownership  threshold  other  than  10%  for 
purposes  of  Title  VI.  However,  because 

a  determination  of  the  precise  threshold 
must  await  the  rulemaking  we  initiate  in 
the  accompanying  NPRM,  on^n  interim 


basis  we  find  it  reasonable  to  use  the 
Title  I  ownership  threshold  that 
Congress  has  prescribed  for  purposes  of 
most  other  provisions  of  the 
Communications  Act.  Therefore, 
effective  competition  under  the  new  test 
may  be  established  when  a  LEC  owns  an 
active  or  passive  equity  interest,  or  the 
equivalent  thereof,  of  more  than  10%  in 
the  competing  MVPD.  We  will 
determine  what  constitutes  the 
"equivalent"  of  an  equity  interest  on  a 
case-by-case  basis.  Affiliation  also  can 
be  shown  through  de  facto  control, 
regardless  of  the  actual  ownership 
interest.  The  ownership  threshold  we 
adopt  in  the  interim  does  not  in  any 
way  preclude  the  establishment  of  a 
permanent  rule  that  incorporates  a 
different  threshold. 

6.  Procedures 

18.  A  cable  system  that  meets  all  of 
the  relevant  criteria  in  the  new  effective 
competition  test  is  exempt  from  rate 
regulation  as  of  February  8,  1996,  the 
date  the  1996  Act  was  enacted.  Such  an 
operator  may  file  a  petition  for  a 
determination  of  effective  competition 
with  the  Commission.  The  petition 
should  demonstrate  that  all  the  relevant 
criteria  are  satisfied.  We  note  that,  by 
necessity,  we  have  adopted  the 
substantive  requirements  discussed 
above  on  an  interim  basis  without  the 
usual  notice  and  comment  proceeding. 
Accordingly,  petitioners  seeking  a 
declaration  of  effective  competition 
under  the  new  test  are  free  to  provide 
additional  information,  consistent  with 
the  statute,  that  the  operator  believes 
proves  the  existence  of  effective 
competition  that  must  exist  in  order  to 
exempt  an  operator  from  rate  regulation. 

19.  This  petition  may  be  filed  with  the 
Commission  at  any  time,  including  in 
response  to  a  notice  from  the  local 
franchising  authority  ("LEA")  that  it 
intends  to  file  a  CPST  rate  complaint.  (A 
LFA  certified  to  regulate  rates  can 
simply  withdraw  its  certification  at  any 
time  if  it  believes  the  cable  operator  is 
subject  to  effective  competition,  or  for 
any  other  reason.)  The  operator  shall 
provide  a  copy  of  the  petition  to  the 
LFA.  The  Commission  will  provide 
public  notice  of  the  petition's  filing  to 
enable  interested  parties  to  file 
responses  to  the  petition.  Thereafter,  we 
will  determine  whether  effective 
competition  exists  and  may  issue  an 
order  granting  the  petition.  As  we  have 
noted,  the  Commission  may  issue  an 
order  directing  one  or  more  persons  to 
produce  information  relevant  to  the 
operator's  petition.  For  example,  the 
order  may  be  directed  to  a  LEC  that  is 
asserted  to  hold  an  interest  in  an  MVPD 
sufficient  to  reach  affiliation  levels  that 


would  trigger  a  finding  of  effective 
competition.  The  Commission  will  act 
promptly  on  these  petitions.  A 
Commission  determination  regarding 
effective  competition  will  be  applicable 
to  both  the  BST  and  CPST. 

B.  CPST  Rate  Complaints 

20.  Under  existing  regulations, 
adopted  pursuant  to  Section  623(c)(1)(B) 
of  the  Communications  Act  as  it  existed 
prior  to  the  1996  Act.  subscribers  were 
allowed  to  file  complaints  concerning 
CPST  rates  directly  with  the 
Commission.  Section  301(b)(1)(C)  of  the 
1996  Act  alters  the  manner  in  which  the 
Commission  reviews  complaints 
concerning  rates  charged  for  a  CPST.  In 
particular,  that  Section  provides: 

The  Commission  shall  review  any 
complaint  submitted  by  a  franchising 
authority  after  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996  concerning 
an  increase  in  rates  for  cable  programming 
services  and  issue  a  final  order  within  90 
days  after  it  receives  such  a  complaint, 
unless  the  parties  agree  to  extend  the  fjeriod 
for  such  review.  A  franchising  authority  may 
not  fde  a  complaint  under  this  paragraph 
unless,  within  90  days  after  such  increase 
becomes  effective,  it  receives  subscritier 
complaints. 

21.  Accordingly,  we  amend  our  rule 
to  incorporate  tihe  self-effectuating 
language  of  Section  301(b)(1)(C).  In 
addition,  we  have  eliminated  the 
requirement  in  Section  76.964  of  our 
rules  that  operators  notify  subscribers  of 
their  right  to  file  complaints  with  the 
Commission.  Also  in  Section  76.964,  we 
eliminate  the  requirement  that  operators 
notify  subscribers  of  the  Commi.ssion's 
address  and  phone  number  for  purposes 
of  filing  rate  complaints.  Subscriber 
complaints  received  by  the  Commission 
after  February  8,  1996  are  being 
returned  to  the  subscriber  with  a  notice 
of  this  change. 

22.  We  also  establish  interim  rules 
governing  the  filing  of  rate  complaints 
by  LFAs.  Section  301(b)(a)(C)  authorizes 
an  LFA  to  file  a  rate  complaint  with  the 
Commission  if  the  LFA  receives 
subscriber  complaints  within  90  days 
after  an  operator's  rate  increase  becomes 
effective.  Although  the  statute  allows 
only  LFAs  to  file  rate  complaints 
directly  with  the  Commission, 
subscribers  now  have  twicre  as  long  to 
complain  about  a  rate  increase  as  they 
did  under  our  previous  rules.  We 
provide  in  this  interim  rule  that  an  LFA 
may  file  rate  complaints  with  the 
Commission  when  the  LFA  receives 
more  than  one  subsrril)er  complaint 
r:onceming  an  operators  rale  increase. 
Modifications  to  the  Commission  co'ole 
rate  complaint  form,  Fonn  329.  will  be 
made  accordingly  The  records 
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maintained  by  an  l.FA  m  at  ((irdance 
with  its  regular  business  prai.lic.n  sliould 
hv  sutlicient  to  establish  that  the  Ll-'A 
reieived  the  subscriber  iioniplaints 
within  flO  days  ot  a  rate  increase. 

21   If  the  l.FA  receives  more  than  one 
subscriber  complaint  within  the  9()-ti.i\ 
period  and  decides  to  file  its  own 
con\pl.iint  with  the  (.-oinniission.  it  must 
do  so  no  more  than  180  days  after  the 
rate  increase  he<  .ime  effective.  Before 
filing  a  complaint  with  the  Coinniission. 
the  I.FA  shall  first  >»ive  the  cable 
operator  written  notice  of  its  intent  to 
do  so  and  give  the  operator  a  minimum 
of  M)  days  to  tile  with  the  l.FA  the 
relevant  FCC  Forms  used  to  justify  a  rate 
increa.se.  The  l.FA  .shall  then  forward  its 
complaint  and  the  operators  response 
to  the  Clommi.ssion  within  the  180  day 
deadline  specified  aliove  If  the  operator 
fails  to  respond,  the  l.FA  should  file  its 
complaint  and  specify  that  the  operator 
has  not  filed  a  nisponse.  We  will  then 
detide  the  case  ba.sed  upon  the 
information  before  us.  This  pro<:eduni 
shall  not  apply  to  LF.A  complaints  filed 
on  or  before  tfie  ir)th  day  following  the 
release  date  of  this  item.  We  will 
address  those  complaints  filed  prior  to 
such  date  on  an  individual  basis. 

C.  Small  Cable  Operatnrs 

1.  Final  Rule  Change 

24.  The  1996  Act  exempts  certain 
smaller  cable  systems  from  certain 
provisions  of  Section  623  of  the 
Communications  Act  that  authorize  the 
Commi.ssion  and  LFAs  to  regulate  cable 
rales.  Specifically,  Section  301(c)  of  the 
1996  Act  amends  Section  623  of  the 
Communications  Act  by  adding  the 
following  subsection: 

(m)  Spec.ial  Rules  F'or  Small 
Companies. 

(1)  In  General.  Subsections  (a),  (b), 
and  (c)  do  not  apply  to  a  small  cable 
operator  with  respe<:t  to — 

(A)  i:able  progranuning  services,  or 
(B)  a  basic  service  tier  ttiat  was  the  only 
service  tier  subject  to  regulation  as  of 
December  31,  1994, 
in  any  franchise  area  in  which  that 
operator  services  .50,000  or  fewer 
subsfTibers. 

(2)  Definition  of  Small  ( jible 
Operator  For  purposes  of  this 
subsection,  the  term  "small  cable 
operator"  means  a  cable  operator  that, 
directly  or  through  an  affiliate,  serves  in 
the  aggregate  fewer  than  1  percent  of  all 
sub.s<.ribt>rs  in  the  United  Slates  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  S2SO,()()(),u()0. 

25  We  amend  our  rules,  to  reflttt:!  the 
exceptions  to  rate  regulation  created  by 
section  301(c)  of  the  1996  /\ct. 


26.  Because  Section  301(c)  was 
effective  upon  enactment  of  the  statute, 
we  will  establish  in  this  Order  interim 
rules  to  apply  pending  adoption  of  final 
rules. 

2  Definition  of  "small  cable  operator" 

27.  With  respcc:t  to  the  definition  of 
a  small  cable  operator,  and  for  interim 
purposes  only,  we  find  that  there  are 
(il  700.000  cable  sub.scribers  in  the 
I'nitod  States.  Therefore,  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $2,')0  million  in 
the  aggregate.  Further,  to  implement  the 
small  operator  provisions  pending 
adoption  of  final  rules,  we  will  use  the 
definition  of  "affiliate"  that  we  adopted 
last  year  for  purposes  of  our  small 
system  cost-of-service  rules.  Therefore, 
an  entity  shall  be  deemed  affiliated  with 
a  small  cable  operator  if  that  entity  has 

a  20%  or  greater  equity  interest  in  the 
operator  (active  or  passive)  or  holds  de 
jure  or  de  facto  control  over  the 
operator.  In  the  present  context,  we 
believe  it  is  reasonable  to  apply  our 
definition  of  affiliation  as  it  exists  under 
our  small  system  rules,  given  that  those 
rules  and  the  small  cable  operator 
provisions  of  the  1996  Act  all  have  the 
same  intent  of  minimizing  regulation 
and  ensuring  access  to  needed  capital 
for  smaller  cable  entities. 

3.  Scope  of  Deregulation 

28.  Assuming  an  operator  is  eligible 
for  deregulation  under  the  statutory 
subscriber  and  revenue  criteria,  the 
s<;ope  of  deregulation  will  depend,  at 
least  on  an  interim  basis,  upon  the 
number  of  tiers  of  service  that  were 
subject  to  rate  regulation  as  of  December 
31,  1994.  We  believe  it  to  be  Congress's 
intent  that  any  qualifying  system  that 
had  only  a  single  tier  of  cable  service 
subje<:t  to  regulation  as  of  December  31, 
1994  shall  be  exempt  from  rate 
regulation  as  to  all  of  its  programming 
services,  regardless  of  the  number  of 
tiers  it  now  offers.  By  contrast,  a 
qualifying  system  that  had  more  than 
one  tier  subject  to  regulation  as  of 
D«;cember  31,  1994  shall  remain 
regulated  on  the  BST. 

4.  Pro<:edures 

29.  A  (able  operator  that  satisfies  all 
of  the  relevant  criteria  is  exempt  from 
rate  regulation  as  to  the  extent  provided 
above  effective  February  8,  1996,  the 
date  the  1996  A(.t  was  enacted.  If  such 
an  operator  had  only  a  single  tier  as  of 
December  ,11,  1994,  and  the  LFA  for  the 
franchise  area  in  which  that  operator 
offers  service  is  certified  to  regulate 


cable  rates  under  the  1992  Cable  Act, 
the  operator  should  certify  in  writing  to 
such  LFA  that  the  operator  meets  nil  of 
the  criteria  for  deregulation  of  the  B.ST. 
It  may  make  this  certification  at  any 
time.  Upon  request  of  the  LFA,  the 
operator  shall  identify  in  writing  all  of 
its  affiliates  that  provide  cable  service, 
the  total  cable  sub.scriber  base  of  itself 
and  each  affiliate,  and  the  aggregate 
gross  revenues  of  all  its  cable  and  non- 
cable  affiliates.  Within  90  days  of  the 
original  certification,  the  LFA  shall 
determine  whether  the  operator 
qualifies  for  deregulation  and  shall 
notify  tlie  operator  in  writing  of  its 
decision,  although  this  90-day  period 
shall  be  tolled  for  so  long  as  it  takes  the 
operator  to  respond  to  a  proper  request 
for  information  by  the  LFA.  If  the  LFA 
finds  that  the  operator  does  not  qu.Tlifv 
for  deregulation,  its  notice  shall  state 
the  grounds  for  that  decision.  The 
operator  may  challenge  that  decision  by 
filing  an  appeal  with  the  Commission 
within  30  days. 

30.  Once  the  operator  has  certified  its 
eligibility  for  deregulation  on  the  BST, 
the  LF"A  shall  not  prohibit  the  operator 
from  taking  a  rate  increase  and  shall  not 
order  the  operator  to  make  any  refunds, 
unless  and  until  the  LFA  has  rejected 
the  certification  in  a  final  order  that  is 
no  longer  subject  to  appeal  or  that  the 
Commission  has  affirmed.  Thus,  the 
operator  may  take  rate  increases  while 
its  certification  is  pending.  However, 
the  operator  shall  be  liable  for  refunds 
for  the  revenues  it  gains  (beyond  those 
revenues  that  it  could  have  gained 
under  regulation)  as  a  result  of  any  rate 
increase  taken  during  the  period  in 
which  it  claimed  to  be  deregulated,  plus 
interest,  in  the  event  it  is  later  found  not 
to  be  deregulated.  In  addition,  the 
running  of  the  standard  one-year 
limitation  on  refund  liability  will  be 
tolled  during  that  period  to  ensure  that 
the  filing  of  an  invalid  small  operator 
certification  does  not  reduce  any  refund 
liability  that  the  operator  otherwise 
would  incur. 

31.  A  system  that  qualifies  under  the 
new  small  operator  subscriber  and 
revenue  requirements  and  that  had  more 
than  one  tier  as  of  December  31,  1994 

is  deregulated  on  all  its  CPSTs  as  of 
February  8.  1996.  Within  30  days  of 
being  served  with  a  LFA's  notice  that  it 
intends  to  file  a  CPST  rate  complaint, 
such  an  operator  shall  certify  to  the  LFA 
that  it  meets  the  relevant  small  operator 
criteria,  in  accordance  with  the  new 
CPST  rate  complaint  procedure 
described  above.  This  certification  shall 
be  in  lieu  of  the  rate  justification  that  an 
operator  otherwise  would  submit.  The 
LFA  may  either  resolve  the  issue  itself 
in  accordance  with  the  pro<;edures  set 


forth  immediately  above,  or  it  may 
forward  its  notice  and  the  operator's 
response  for  Commission  review  in 
accordance  with  the  new  procedures  for 
CPST  rate  complaints.  No  certification 
is  necessary  if  the  operator  does  not 
receive  notice  that  the  LFA  intends  to 
file  a  CPST  rate  complaint.  If  a  pending 
CPST  rate  complaint  was  filed  with  the 
Commission  before  the  effective  date  of 
these  interim  rules,  the  operator  should 
file  its  certification  of  small  operator 
status  directly  with  the  Commission 
within  15  days  of  that  effective  date. 

32.  We  adopt  these  interim  rules 
solely  for  the  purpose  of  implementing 
Section  301(c)  of  the  1996  Act  pending 
our  adoption  of  final  rules.  These 
interim  rules  in  no  way  alter  or  amend 
our  small  system  cost-of-service  rules  or 
any  other  rules  applicable  to  small 
systems  or  small  cable  companies, 
except  to  the  extent  such  rules  no  longer 
apply  to  systems  deregulated  under 
Section  301(c)  of  the  1996  Act. 

4.  Relationship  With  Preexisting  Small 
System  Rules 

33.  In  the  interests  of  eliminating 
confusion  and  uncertainty,  we  will 
summarize  the  separate  treatment 
available  to  small  systems  as  defined  by 
our  preexisting  rules.  Last  year,  the 
Commission  adopted  rules  streamlining 
cost-of-service  rate  regulation  for  any 
system  serving  fewer  than  15,000 
subscribers  (a  ".small  system"),  as  long 
as  the  system  is  owned  by  an  operator 
that  serves  no  more  than  400,000 
subscribers  over  all  of  its  systems  (a 
"small  cable  company").  Once  a  system 
qualifies  under  these  criteria,  it  remains 
subject  to  the  relaxed  rules  for  so  long 
as  the  system  serves  fewer  than  15,000 
subscribers,  even  if  the  company  later 
exceeds  400.000  subscribers  or  if  the 
small  system  is  acquired  by  an  operator 
with  more  than  400.000  subscribers. 
When  the  system  exceeds  15.000 
subscribers,  it  may  maintain  its  current 
rates  but  cannot  seek  an  increase  until 
such  an  increase  is  permitted  under  our 
standard  rate  rules  applicable  to  systems 
generally.  Our  small  system  rules  are 
unaffected  by  the  1996  Act  or  this 
rulemaking. 

D.  Uniform  Rate  Requirement 

34.  Prior  to  enactment  of  the  1996 
Act,  Section  623(d)  of  the 
Communications  Act  provided  in  fijll: 
"A  cable  operator  shall  have  a  rate 
structure,  for  the  provision  of  cable 
service,  that  is  uniform  throughout  the 
geographic  area  in  which  cable  service 
is  provided  over  its  cable  system." 
Section  76.984  of  the  Commission's 
rules  was  adopted  to  implement  this 
requirement.  "The  Commission 


interpreted  the  rules  (and  the  statutory 
requirement)  as  applying  to  systems  not 
facing  effective  competition  as  well  as  to 
those  facing  effective  competition.  Upon 
review,  the  court  in  Time  Warner 
Entertainment  Co.  v.  FCC  found  this 
interpretation  to  be  incorrect,  holding 
that  "(alpplication  of  the  uniform  rate 
provision  to  competitive  systems 
violates  47  U.S.C.  §  543(a)(2).  .  .  ." 

35.  Section  301(b)(2)  of  the  1996  Act 
addresses  the  uniform  rate  structure 
through  a  statutory  amendment  which, 
in  relevant  part,  is  consistent  with  the 
action  of  the  court.  It  amends  the 
uniform  rate  provision  by  adding  the 
following  at  the  end  of  Section  623(d): 

This  subsection  does  not  apply  to  (1)  a 
cable  oporator  with  respect  to  the  provision 
of  cable  service  over  its  cable  system  in  any 
geographic  area  in  which  the  video 
programming  services  offered  by  the  operator 
in  that  area  are  subject  to  effective 
competition,  or  (2)  any  video  programming 
offered  on  a  per  channel  or  per  program 
basis.  Bulk  discounts  to  multiple  dwelling 
units  shall  not  be  subject  to  this  subsection, 
except  that  a  cable  operator  of  a  cable  system 
that  is  not  subject  to  effective  competition 
may  not  charge  predatory  prices  to  a  multiple 
dwelling  unit.  Upon  a  prima  facie  showing 
by  a  complainant  that  there  are  reasonable 
grounds  to  believe  that  the  discounted  price 
is  predatory,  the  cable  system  shall  have  the 
burden  of  showing  that  its  discounted  price 
is  not  predatory. 

36.  Accordingly,  we  amend  Section 
76.984  of  our  rules  to  conform  to  the 
new  statutory  language. 

37.  Until  final  rules  are  adopted,  the 
complaint  process  established  by 
Section  301(b)(2)  of  the  1996  Act  shall 
be  governed  by  the  provisions  of  Section 
76.7  of  our  rules  applicable  to  petitions 
for  special  relief  generally. 

E.  Subscriber  Notice 

38.  Section  301(g)  of  the  1996  Act 
adds  a  new  subsection  to  Section  632  of 
the  Communications  Act.  The  new 
subsection  reads  as  follows: 

Subscriber  Notice.  A  cable  operator  may 
provide  notice  of  serv  ice  and  rate  changes  to 
subscribers  using  any  reasonable  written 
means  at  its  sole  discretion.  Notwithstanding 
section  623(b)(6)  or  any  other  provision  of 
this  Act,  a  cable  operator  shall  not  be 
required  to  provide  prior  notice  of  any  rate 
change  that  is  the  result  of  a  regulatory  fee, 
franchise  fee.  or  any  other  fee,  tax 
assessment,  or  charge  of  any  kind  imposed  by 
any  Federal  agency,  State,  or  franchising 
authority  on  the  transaction  between  the 
operator  and  the  subscriber. 

39.  Accordingly,  we  modify  our  rules 
pursuant  to  Section  301(g)  of  the  1996 
Act  to  provide  that  a  cable  operator  may 
provide  notice  of  service  and  rate 
changes  to  subscribers  using  any 
reasonable  written  means  at  its  sole 


discretion,  and  that  a  cable  operator 
shall  not  be  required  to  provide  prior 
notice  of  any  rate  change  that  is  the 
result  of  a  regulator)'  fee,  franchise  fee, 
or  any  other  fee,  tax  assessment,  or 
charge  of  any  kind  imposed  by  any 
Federal  agency.  State,  or  franchising 
authority  on  the  transaction  between  the 
operator  and  the  subscriber. 

40.  We  note  that  previously  the 
Commission  distinguished  written 
notice  sent  to  subsc:ribers  from  written 
announcements  on  the  cable  system  or 
in  the  newspaper.  We  made  these 
distinctions  in  an  effort  to  ensure  that 
notice  was  adequate  depending  upon 
the  circumstances.  We  now  note  the 
legislative  history  of  the  House 
amendment,  which  was  ultimately 
adopted  by  the  Conference  Committee, 
states  that  "|n)otice  need  not  be  inserted 
in  the  subscriber's  bill."  Given  the  cited 
statutory  provision  and  its  legislative 
history,  a  change  in  our  c;urrent  rules  is 
justified  so  that  notice  provided  through 
written  announcements  on  the  cable 
system  or  in  the  newspaper  will  be 
presumed  sufficient.  We  believe  this 
furthers  Congressional  intent  regarding 
the  adequacy  of  any  required  notice  We 
will  address  any  disputes  that  may  arise 
in  this  area  on  a  case-by-case  basis. 

F.  Technical  Standards 

41.  Pursuant  to  Section  624(t)  of  thp 
Communic:ations  Act,  the  Commission 
has  adopted  technical  standards  that 
govern  the  picrture  quality  performance 
of  cable  television  systems.  Prior  to 
enactment  of  the  1996  Act.  Section 
624(e)  provided,  in  part: 

A  fninchi«ing  authority  may  require  as  part 
of  a  franchise  (including  a  modification, 
renewal,  or  transfer  thereof!  provisions  for 
the  enforcement  of  the  standards  prescribed 
under  this  subsc!ction.  A  franchising 
authority  may  apply  to  the  Commission  for 
a  waiver  to  impose  standards  that  are  more 
stringent  than  the  standards  prescribed  b> 
the  Commission  under  this  subsection 

42.  Section  301(e)  of  the  1996  Act 
strikes  the  above  two  sentences  and 
adds  the  following: 

No  State  or  franchising  authority  may 
prohibit,  condition,  or  restrict  a  cable 
system's  use  of  any  type  of  subscril>er 
equipment  or  any  transmission  technoiogx 

43.  Thus,  we  eliminate  the  language 
in  Note  Six  to  Section  76.605  of  our 
rules  which  permitted  a  franchising 
authority  to  apply  to  the  Commission 
for  a  waiver  to  impose  cable  technical 
standards  that  are  more  stringent  than 
the  standards  prescribed  by  the 
Commission.  We  insert  the  new 
language  from  Section  301(e)  in  Note 
Six. 


18974         Federal  Register  /  Vol.  61.  No.  84  /  Tuesday.  April  30.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  84  /  Tuesday.  April  30,  1996  /  Rules  and  Regulations         18975 


G.  Buy  Out  Prohibitions 

44.  Section  302(a)  of  the  1996  Act 
creates  a  new  Section  f).')2  of  the 
Communications  Act  that  provides  as 
follows: 

(a)  Acquisitions  By  (".iirriers  No  Iix^hI 
exchange  caficr  or  aiiv  afTiliatn  of  such 
earner  owned  hv.  operated  bv.  i  ontmlled  hv. 
or  under  common  control  with  such  carrier 
niav  purchase  or  otherwise  acquire  directly 
or  indirtHtlv  more  than  a  10  percent  financial 
interest,  or  any  management  interest,  in  any 

1  able  operator  providing  (.able  service  within 
the  lot  a!  exih.mge  c:arrier's  telephone  service 
area. 

(b)  Acquisitions  Bv  Cable  Operators.  No 
(Hblc  op<:rat(ir  or  affiliate  of  a  cable  operator 
that  is  owned  bv.  operated  by.  (ontrolled  by. 
or  under  common  ownership  with  such  cable 
operator  may  purch.ise  or  (jtherwise  acquire. 
dirertiv  or  indirectly,  more  than  a  10  percent 
fmaniial  interest,  or  any  management 
interest,  in  anv  kxal  exchange  larrier 
providing  telephone  exchange  service  within 
sue  h  cable  operator's  franchise  area. 

((  )  joint  Ventures  ,\  lo<  al  exchange  carrier 
and  a  cable  operator  whos«i  telephone  service 
area  and  cable  franchise  area,  respectively, 
are  in  the  same  market  may  not  enter  into 
any  |oint  venture  or  partnership  to  provide 
video  programming  directly  to  subscribers  or 
to  provide  telecomnuiniiations  services 
within  such  market. 

(d)  Exceptions. 

(1)  Rural  .Systems   Notwithstanding 
subset  tioMs  (a),  (b).  and  (c)  of  this  section,  a 
local  exchange  carrier  (with  respect  to  a  cable 
system  located  in  its  telephone  service  area) 
and  a  cable  operator  (with  respect  to  the 
facilities  of  a  lotal  e\(  hange  carrier  used  to 
provide  telephone  ex<:hange  service  in  its 
cable  franchise  area)  iiiav  obtain  a  (ontrolling 
interest  in.  management  interest  in.  or  enter 
into  a  inint  venture  or  partnership  with  the 
operator  of  such  system  or  facilities  f(jr  the 
use  of  such  system  or  facilities  to  thcextent 
that— 

(A)  such  system  or  facilities  only  serve 
incorporated  or  unincorporated — 

(i)  pla(  es  or  territories  that  have  fewer  than 
35.000  inhabitants;  and 

(iil  are  outside  an  urbanized  area,  as 
defined  by  the  Bureau  of  the  (leiisus;  and 

(Bl  in  tlif!  case  of  a  local  exi  hange  carrier, 
such  system,  in  the  aggregate  with  anv  other 
system  in  which  such  carrier  has  an  interest, 
.serves  less  than  10  percent  of  the  households 
in  the  telephone  service  area  of  sm  h  carrier 

(2)  loint  Use.  Notwithstanding  subsection 
(c).  a  local  i^xchange  (  arrier  mav  obtain,  with 
the  com  urreni  e  of  the  <  able  operator  on  the 
rates,  terms,  and  ( ondilions.  the  use  uf  that 
p.irt  ot  the  transmission  fa<  ilitirs  of  a  <  able 
system  extending  trom  the  l.ist  multi-user 
terminal  to  the  prt'iJiisi^s  ot  the  end  user,  it 
such  iistr  is  reasonublv  limited  in  scope  and 
duratitjii.  as  determined  by  the  Commission. 

(:1)  Ai;quisitions  in  (iompotitive  Markets. 
Notwithstanding  sulisiv  lions  (a)  .ind  (c).  .i 
loc.il  exi  nange  i  .irrier  m.iv  obtain  a 
controlling  interest  in.  or  form  ,i  |iiint  ventiire 
or  othiT  (lartnership  with,  or  provide 
financiiiR  to.  a  i.alili'  svslom  (hereinafter  in 
this  paragraph  rcterred  to  as  "the  subject 
cable  system")  if — 


(A)  the  subject  cable  system  operates  in  a 
television  market  that  is  not  in  the  top  25 
markets,  and  such  market  has  more  than  1 
(able  system  operator,  and  the  subject  cable 
system  is  not  the  cable  system  with  the  most 
subscribers  in  such  television  market; 

(B)  the  subject  cable  system  and  the  cable 
system  with  the  most  sulwcribers  in  such 
television  market  held  on  May  1.  1995.  cable 
television  franchises  from  the  largest 
nuinicipality  in  the  television  market  and  the 
boundaries  of  suc:h  franchises  were  identical 
on  such  date; 

(C)  the  subject  cable  system  is  not  owned 
by  or  under  common  ownership  or  control  of 
any  one  of  the  50  cable  system  operators  with 
the?  most  subscribers  as  such  operators 
#!xisted  on  May  1.  1995;  and 

(D)  the  system  with  the  most  subscribers  in 
the  television  market  is  owned  by  or  under 
common  ownership  or  control  of  any  one  of 
the  10  largest  cable  system  operators  as  such 
operators  cixisted  on  May  1.  1995. 

(4)  Exempt  (Jible  Systems.  Subsection  (a) 
does  not  apply  to  any  cable  system  if — 

(A)  the  cable  system  serves  no  more  than 
1 7.1K)0  cable  subscribcjrs,  of  which  no  less 
than  8.000  live  within  an  urban  area,  and  no 
less  than  0,000  live  within  a  nonurbanized 
area  as  of  |une  1 .  1995; 

(B)  the  cable  system  is  not  owned  by.  or 
under  common  ownership  or  control  with, 
any  of  the  50  largest  cable  system  operators 
in  existence  on  )une  1,  1995;  and 

({",)  the  cable  system  operates  in  a 
television  market  that  was  not  in  the  top  100 
television  markets  as  of  June  1.  1995. 

(5)  Small  (]able  Systems  In  Nonurban 
.Areas.  Notwithstanding  subsections  (a)  and 
((  ).  a  lot  al  exchange  carrier  with  less  than 
.S100.0(M),000  in  annual  operating  revenues 
(or  any  affiliate  of  such  carrier  owned  by. 
operated  by.  controlled  by,  or  under  common 
control  with  such  carrier)  may  purchase  tjr 
otherwise?  acquire  more  than  a  10  percent 
financial  interest  in.  or  any  management 
interest  in.  or  enter  into  a  joint  venture  or 
partnership  with,  any  cable  system  within 
the  Ifical  exchange  carrier's  telephone  service 
area  that  serves  no  mtjre  than  20,000  cable 
subscribers,  if  no  more  than  12,000  of  those 
subscribers  livt;  within  an  urbanized  area,  as 
fiefined  by  the  Bureau  of  the  Census. 

(6)  Waivers.  The  Commission  may  waive 
the  restrictions  of  subsections  (a),  (b).  or  (c) 
only  if: 

(A)  the  (Commission  determines  that, 
Ix'cause  of  the  nature  of  the  market  served  by 
the  affected  i;able  system  or  facilities  used  to 
provide  telephone  exchange  service— 

(i)  the  affcctcti  cable  operator  or  local 
exchangi!  (. arrier  would  be  subjected  to 
miihie  economic  distress  by  the  enforcement 
of  such  provisions; 

(ii)  the  system  or  facilities  would  not  be 
i-cont)mi(  ally  viable  if  such  provisions  were 
enforced;  or 

(iii)  the  anticompetitive  effects  of  the 
proposed  transiiction  are  c:learly  outweighed 
in  the  piiblii  interest  by  the  probable  effect 
ot  the  transaction  in  mticting  the  convenience 
.111(1  needs  of  the  (.ommimity  to  be  served; 
anil 

(B)  the  local  franchising  authority  approves 
of  su(  h  waivi;r 

(e)  Definition  Of  Telephone  Service  Area. 
For  purposes  of  this  section,  the  term 


"telephone  service  area"  when  used  in 
connection  with  a  common  carrier  subject  in 
whole  or  in  part  to  title  II  of  this  Act  means 
the  area  within  which  such  carrier  provided 
telephone  exchange  service  as  of  January  1, 
1993,  but  if  any  common  carrier  after  such 
date  transfers  its  telephone  exchange  service 
facilities  to  another  common  carrier,  the  area 
to  which  such  facilities  provide  telephone 
exc:hange  service  shall  be  treated  as  part  of 
the  telephone  service  area  of  the  acquiring 
common  carrier  and  not  of  the  selling 
common  carrier. 

45.  Accordingly,  we  add  a  new 
section  to  our  rules  regarding  the 
ownership  of  cable  systems  to 
incorporate  the  provisions  of  Section 
302(a)  of  the  1996  Act  described  above. 

46.  With  respect  to  the  joint  use 
provisions  of  Section  302(a).  the 
Commission  will  make  such 
determinations  on  a  case-by-case  basis 
using  the  following  procedures  in 
accordance  with  Section  76.7  of  our 
rules.  Within  ten  days  of  final  execution 
of  a  contract  permitting  a  local  exchange 
carrier  to  use  that  part  of  the 
transmission  facilities  of  a  cable  system 
extending  from  the  last  multi-user 
terminal  to  the  premises  of  the  end  user, 
the  parties  shall  submit  a  copy  of  such 
contract,  along  with  an  explanation  of 
how  such  contract  is  reasonably  limited 
in  scope  and  duration,  to  the 
Commission  for  review.  The  parties 
shall  serve  a  copy  of  this  submission  on 
the  LFA.  along  with  a  notice  of  the 
deadline  by  which  the  LFA  must  file 
comments,  if  any.  with  the  Commission. 
Based  upon  the  record  before  it,  the 
Commission  shall  then  deterrnine 
whether  the  local  exchange  carrier's  use 
of  that  part  of  the  transmission  facilities 
of  a  cable  system  extending  from  the  last 
multi-user  terminal  to  the  premises  of 
the  end  user  is  reasonably  limited  in 
scope  and  duration.  In  determining 
whether  such  use  is  reasonably  limited 
in  scope  and  duration,  the  Commission 
will  look  to  the  underlying  policy  goals 
of  the  legislation:  To  promote 
competition  in  both  services  and 
facilities,  and  to  encourage  long-term 
investment  in  the  infrastructure. 

H.  Program  Access 

47.  Section  628  of  the 
Communications  Act  governs  access  to 
programming.  These  program  access 
provisions  are  intended  to  eliminate 
unfair  competitive  practices  and 
facilitate  competition  by  providing 
competitive  access  to  ceilain  defined 
categories  of  programming.  Generally 
speaking,  the  restrictions  in  Section  628 
are  applicable  to  cable  operators, 
satellite  cable  programming  vendors  in 
which  a  cable  operator  has  an 
attributable  interest,  and  satellite  ' 
broadca.st  programming  vendors.  The 


Commission  niles  implementing 
Set;tion  628  appear  at  Section  76.1000  et 
seq. 

48.  Section  301(i)  of  the  1996  Act  amends 
sectitm  628  by  adding  the  following:  (j) 
Common  Carriers. — Any  provision  that 
applies  to  a  cable  opierator  under  this  section 
shall  apply  to  a  common  carrier  or  its  affiliate 
-that  provides  video  programming  by  any 
means  directly  to  subscribers.  Any  such 
provision  that  applies  to  a  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  shall 
apply  to  any  satellite  cable  programming 
vendor  in  which  such  common  carrier  has  an 
attributable  interest.  For  the  purposes  of  this 
subsection,  two  or  fewer  common  officers  or 
directors  shall  not  by  itself  establish  an 
attributable  interest  by  a  common  carrier  in 

a  satellite  cable  programming  vendor  (or  its 
parent  company). 

49.  Accordingly,  we  add  a  new 
section  to  the  program  access  rules  to 
broaden  their  scope  as  described  above. 
We  also  note  that  the  meaning  of  the 
term  "attributable  interest"  as  defined 
in  our  program  access  rules  shall  also 
appfy  to  common  carriers,  subject  to  the 
last  sentence  of  Section  301  (j)  of  the 
1996  Act,  for  purposes  of  program 
access. 

/.  Sunset  of  Upper  Tier  Rate  Regulation 

50.  Consistent  vtrith  the  1992  Cable 
Act,  the  Commission  established  rules 
to  ensure  that  rates  fat  cable 
programming  services  are  not 
unreasonable.  The  1996  Act  adds  a 
provision  to  the  Communications  Act 
that  provides  a  sunset  date  for 
regulation  of  CPST  rates.  Specifically, 
rate  regulation  "shall  not  apply  to  cable 
programming  services  provided  atter 
March  31, 1999." 

51.  Accordingly,  to  iroptemoit  this 
mandate,  we  are  amending  our  rules  to 
includiB  the  statutory  sunset  provision. 

/.  Definition  of  "CaUe  System" 

52.  Prior  to  enactment  of  the  1996 
Act,  and  subject  to  four  specific 
exceptions.  Section  602(7)  of  the 
Communications  Act  defined  the  term 
"cable  system"  to  include: 

A  set  of  closed  transmitaion  paths  and 
associated  signal  generation,  raception,  and 
control  equipment  that  is  designed  to  provide 
cable  service  which  includes  video 
programming  and  which  is  provided  to 
multiple  suk»crit)ers  within  a  community. 

53.  The  four  exceptions  to  this 
definition  included 

.  .  .  (B)  a  facility  that  serves  only 
subscribers  in  1  or  more  multiple  unit 
dwellings  under  conmion  ownership, 
control,  or  management,  unless  such  facility 
or  facilities  uses  any  public  right  of  way: 
landl  (C)  a  facility  of  a  common  carrier  which 
is  subject,  in  whole  or  in  part,  to  the 


provisions  of  Title  II  of  this  Act.  except  that 
such  facility  shall  be  considered  a  cable 
system  (other  than  for  purposes  of  section 
621(c))  to  the  extent  such  facility  is  used  in 
the  transmission  of  video  programming 
directly  to  subscribers.  .  .  . 

54.  This  statutory  definition  and  the 
four  exceptions  were  incorporated  into 
Section  76.5(a)  of  the  Commission's 
rules. 

55.  The  1996  Act  revises  the 
definition  of  a  cable  system  by 
amending  the  two  exceptions  cited 
above  and  by  adding  a  third  exception. 
Section  301  of  the  1996  Act  amends  the 
first  exception  cited  above,  subsection 
(B),  by  striking  the  quoted  language  and 
inserting  the  following:  "(B)  a  facility 
that  serves  subscribers  without  using 
any  public  right-of-way."  Section  SO*  of 
the  1996  Act  amends  the  second 
exception  quoted  above,  subsection  (C). 
by  adding  the  following  clause  at  the 
^d  of  that  subsection:  ",  unless  the 
extent  of  such  use  is  solely  to  provide 
interactive  on-demand  services."  In 
addition,  Section  302  creates  a  new 
exception  to  the  cable  systems 
definition  as  follows:  "(D)  an  open 
video  system  that  complies  with  section 
653  of  this  title."  Finally,  Section  302  of 
the  1996  Act  moves  what  had  been  the 
fourth  exception,  subsection  (D).  to  new 
subsection  (E)  of  section  602(7)  of  the 
Communications  Act. 

56.  In  order  to  conform  Section 
76.5(a)  to  the  new  statutory  definition, 
we  amend  our  rules  accordingly. 

57.  Section  302  of  the  1996  Act  also 
adds  the  following  definition 
corresponding  to  one  of  the  exceptions 
to  the  cable  system  definition: 

The  term  "interactive  (m-demand  services" 
means  a  service  pfoviding  video 
prograramiiig  to  subscribers  over  switched 
networks  on  antn-demand.  point-to-point 
basis,  but  does  not  include  sarvices  providing 
video  progrwnming  prasclwduled  by  the 
programming  providar, 

58.  Section  76.5  of  our  ndes  is 
amended  to  add  this  definition. 

K.  Definition  of  •Cable  Service" 

59.  Section  602(6)  of  the 
Comittuntcations  Act  defines  the  term 
"cable  service."  Cable  service  is  also 
defined  in  Section  76.5(ff)  of  the  rules. 
The  1996  Act  amends  that  statutory 
definition  by  adding  the  bracketed 
words: 

(ff)  Cable  service.  The  one-way 
transmission  to  subscribers  of  video 
programming,  or  other  programming  servicK; 
and.  subscriber  interaction,  if  any.  which  is 
required  for  the  selection  [or  use)  of  such 
video  programming  or  other  programming 
service.  For  the  purposes  of  this  definition, 
"video  programming"  is  programming 
provided  by.  or  generally  consitlered 


comparable  to  programming  provitled  by.  a 
television  broadcast  station;  and,  "other 
programming  service"  is  informaUon  that  a 
cable  operator  makes  available  to  all 
sutwcribers  generally 

60.  According  to  the  legislative 
history  of  this  provision,  it  reflects  the 
evolution  of  cable  to  include  interactive 
services  such  as  game  channels, 
information  services  made  available  to 
subsfTibers  by  the  cable  operator,  and 
enhanced  services.  This  amendment  is 
not  intended  to  affect  Federal  or  State 
regulations  of  telecommunications 
service  offered  through  cable  system 
facilities,  or  to  cause  dial-up  access  to 
information  services  over  telephone 
lines  to  be  classified  as  a  cable  service. 

61.  Accordingly,  we  amend  our  rules 
to  conform  Section  76.5(fF)  to  the  new 
statutory  definition. 

L  Cable  Operator  Refusal  To  Carry 
Certain  Programming 

62.  Sec.  506(a)  of  the  1996  Act 
amends  Sec.  61 1(e)  of  the 
Conununications  Act,  which  governs 
public,  educational,  and  governmental 
access  channels,  by  providing  that  "a 
cable  operator  may  refuse  to  transmit 
any  public  access  program  or  portion  of 
a  public  access  program  which  contains 
obscenity,  indecency,  or  nudity." 

63.  Therefore,  we  amend  the  first 
sentence  of  Section  76  702  of  the 
Conmiission's  rules  by  adding  the 
bracketed  language: 

Any  cable  operator  may  prohibit  the  use  an 
its  system  of  any  channel  capacity  of  any 
public,  educational,  or  ga>««mn!ental  access 
facility  {or  any  programming  which  contains 
obaoene  material .  indecent  material  as 
deSoad  tn  §  76.701(^.  [uutiityl,  or  material 
solicitiag  or  promoting  unlawful  cooducL 

64.  The  1996  Act  contains  a  similar 
provision  concerning  programming 
provi<M  over  leased  atxess  diannels. 
Specifically.  Section  506(b)  of  the  1996 
Act  amends  Section  612(c)(2)  of  the 
Communications  Act  which  restricts  a 
cable  operator's  exercise  of  editorial 
control  over  leased  access  programming, 
to  provide  that  "a  cable  operator  may 
refuse  to  transmit  any  leased  access 
program  or  portion  of  a  leased  access 
program  which  contains  obscenity, 
indecency,  or  nudity  ....'■ 

65.  However,  the  1996  Act  does  not 
alter  Section  612(h)  of  the 
Communications  Act  whirii  permits  a 
cable  operator 

to  enforce  prospectively  a  written  and 
published  policy  nf  prohibiting  programming 
that  the  cable  tiperator  reastinahly  believes 
describes  or  depicts  sexual  or  excretory 
activities  of  organs  in  a  patently  tiffensive 
manner  as  measured  by  t.ontemporary 
txMTimunitv  standards. 
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66.  Section  76.701(a)  of  the 
Commission's  rules  parallels  Section 
612(h)  of  the  1996  Act.  The  remaining 
subsections  of  Section  76.701  contain 
related  provisions.  Under  sections 
76.701(b)  and  (c).  an  operator  that 
chooses  to  carry  leased  access 
programming  falling  within  the 
description  contained  in  Section 
76.701(a)  must  place  all  such 
programming  on  channels  made 
available  only  to  subscribers  who  have 
made  a  written  request  for  the  program 
and  have  certified  to  being  at  least  18 
vears  old.  Subsections  (d)  and  (e) 
require  a  person  providing  leased  access 
programming  to  identify,  upon  request 
of  the  cable  operator,  any  indecent 
programming  or  to  certify  that  the 
programming  is  not  indecent  or 
obscene.  Subsedion  (f)  permits  the 
cable  operator  to  withhold  ac<,ess  from 

a  program  provider  that  does  not 
comply  with  an  operator  request  made 
under  this  rale.  Subsection  (g)  defines 
"indecent  programming"  and 
subsection  (h)  requires  operators  to 
maintain  records  verifying  their 
compliance  with  these  rules. 

67.  Reading  the  amended  version  of 
Section  612(c.)(2)  of  the 
Communications  Act  together  with  the 
pre-existing  provisions  of  Section 
612(h),  we  amend  Section  76.701  such 
that  its  various  subsections  now  apply 
to  "any  leased  access  program  or 
portion  of  a  leased  access  program 
which  the  cable  operator  reasonably 
believes  contains  obscenity,  indecency, 
or  nudity." 

fifl  The  underlying  Commission  rules 
being  amended  here  (Sections  76.701 
and  76.702.  47  CFR  §§  76.701  and 
76.702)  were  adopted  to  implement 
Section  10  of  the  1992  Cable  Act.  These 
provisions  are  the  subject  of  the 
litigation  in  Alliance  for  Community 
Media  v.  FCC.  In  that  case,  a  panel  of 
the  D.C.  Cirt;uit  Court  of  Appeals 
reversed  and  remanded  the  rules  to  the 
Commission  on  the  grounds  that  Sef;tion 
10  of  the  1992  Act  violated  the  First 
Amendment  or  raised  serious 
constitutional  questions  that  warranted 
Commission  reconsideration.  The  full 
court  vacated  the  panel's  judgment  and 
found  the  requirements  constitutional. 
The  rules  were  stayed  after  the  initial 
decision  finding  them  unconstitutional 
and  that  stay  has  been  continued  in 
force  pending  Supreme  Court  review. 
Oral  argument  before  the  Supreme  Court 
took  place  on  February  24,  1996. 
Nothing  herein  is  intended  to  affed  the 
status  of  that  stay.  Accordingly,  these 
amendments  are  stayed  for  as  long  as 
the  Alliance  stay  remains  effective. 


III.  Regulatory  Flexibility  Analysis 

69.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  §§601- 
612,  the  Commission's  Flexibility 
Analysis  with  respect  to  the  Report  and 
Order  is  as  follows: 

70.  Need  and  purpose  of  this  action: 
The  Commission  issues  this  Report  and 
Order  to  enact  or  revise  rules  in 
response  to  the  1996  Act. 

71.  Significant  Alternatives 
considered:  Not  applicable  because 
action  is  talien  pursuant  to  statutory 
directive. 

72.  Federal  rules  that  overlap, 
duplicate  or  conflict  with  these  rules: 
None. 

rV.  Inital  Paperwork  Reduction  Act  of 
1995  Analysis 

73.  This  Order  contains  modified 
information  collection  requirements.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the         * 
general  public  and  the  Office  of 
Management  and  Budget  ("0MB")  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  No.  104- 
13.  Public  and  agency  comments  are 
due  at  the  same  time  as  other  comments 
on  the  NPRM;  0MB  comments  are  due 
60  days  from  the  date  of  publication  of 
this  Order  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  thai>urden  of  the 
collection  of  infonnation  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

V.  Effective  Date 

74.  The  statutory  requirements 
refiected  in  the  final  rules  adopted  in 
the  Order  were  effective  February^. 
1996,  the  date  of  enactment  of  the  1996 
Act.  The  interim  rules  adopted  in  the 
Order  are  effective  upon  publication  of 
the  Order  in  the  Federal  Register.  We 
find  good  cause  for  making  these  rule 
changes  effective  upon  publication  in 
the  Federal  Register  because  the  rules 
merely  either  implement  statutory 
language  from  the  1996  Act,  or  establish 
interim  procedures  (pending  the 
adoption  of  final  rules)  in  response  to 
immediately  effective  statutory 
provisions  in  the  1996  Act.  We  also  find 
notice  and  comment  is  not  necessary  or 


in  the  public  interest  in  this  limited 
context.  Accordingly,  the  Commission 
will  forego  notice  and  comment 
pursuant  to  the  "good  cause"  exception 
of  the  Administrative  Procedure  Act. 
See  5  U.S.C.  §  553(d). 

VI.  Ordering  Clauses 

79.  It  is  Ordered  that  pursuant  to 
sections  4(i),  4(j)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C, 
§§154(i).  154(j),  303(r),  and 
"Telecommunications  Act  of  1996.  §  301, 
the  Commission's  Rules  are  amended  aS 
set  forth  below,  effective  April  30, 1996. 

80.  It  is  further  ordered  that  we  are 
revising  these  rules  without  providing 
prior  public  notice  and  an  opportunity 
for  comment  because  the  rule 
modifications  are  mandated  by  the 
applicable  provisions  of  the  1996  Act. 
We  find  that  notice  and  comment 
procedures  are  unnecessary,  and  that 
therefore  this  action  falls  within  the 
"good  cause"  exception  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
§  553(h)(B).  The  final  rules  adopted  in 
this  Order  do  not  involve  discretionary 
action  on  the  part  of  the  Commission. 
Rather,  they  simply  implement 
provisions  of  the  1996  Act  according  to 
the  specific  terms  set  forth  in  the 
legislation,  or  establish  interim 
procedures  (pending  the  adoption  of 
final  rules)  in  response  to  immediately 
effective  statutory  provisions  in  the 
1996  Act.  For  the  same  reasons,  we  find 
good  cause  to  make  the  rules  effective 
April  30,  1996. 

81.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Order,  including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354,  94 
Stat.  1164.  5  U.SX:.  §§601.  et  seq. 
(1981). 

82.  For  additional  information 
regarding  this  proceeding,  contact  Tom 
Power,  Paul  Glenchur.  or  Nancy 
Stevenson,  Policy  and  Rules  Division, 
Cable  Services  Bureau  (202)  416-0800. 

List  of  Subfects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
WiUiun  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3,  4,  301.  303.  307,  308, 
309.  48  Stat.,  as  amended.  1064,  1065,  1066, 
1081,  1082,  1083,  1084.  1085.  1101:  47  (i.S.C. 
§152.  153,  154,  301,303.307,308,  309;  .Sees 
612.  614-615,  623,  632  as  amended,  106  Stat. 
1460.  47  U.S.C.  532;  Sec.  623,  as  ampnded, 
106  Stat.  1460;  47  U.S.C.  532,  533.  535.  543. 
552. 

2.  Section  76.5  is  amended  by  revising 
paragraphs  (a)  and  (ff)  to  read  as 
follows: 

§76.5    Definitions. 

(a)  Cable  system  nr  cable  le!e\'ision 
system.  A  fa«,ility  consisting  of  a  set  of 
closed  transmission  paths  and 
as.sociated  signal  generation,  reception, 
and  control  equipment  that  is  designed 
to  provide  cable  service  which  includes 
video  programming  and  which  is 
provided  to  multiple  subscribers  within 
a  community,  but  such  term  does  not 
include: 

(1)  A  facility  that  services  only  to 
retransmit  the  television  signals  of  one 
or  more  television  broadcast  stations; 

(2)  A  facility  that  serves  subscribers 
without  using  any  public  right-of-way; 

(3)  A  facility  of  a  common  carrier 
which  is  subject,  in  whole  or  in  part,  to 
the  provisions  of  Title  II  of  the 
Communications  Act  of  1934.  as 
amended,  except  that  .such  facility  shall 
be  considered  a  cable  system  to  the 
extent  such  facility  is  used  in  the 
transmission  of  video  programming 
directly  to  subscribers,  unless  the  extent 
of  such  use  is  solely  to  provide 
interactive  on-demand  services; 

(4)  An  open  video  system  that 
complies  with  Section  653  of  the 
Communications  Act;  or 

(5)  Any  facilities  of  any  electric  utility 
used  solely  for  operating  its  electric 
utility  systems. 

Note  to  paragraph  (a):  The  provisions 
of  Subparts  D  and  F  of  this  part  shall 
also  apply  to  ail  facilities  defined 
previously  as  cable  systems  on  or  before 
April  28.  1985.  except  those  that  serve 
subscribers  without  using  any  public 
right-of-way. 
***** 

(ff)  Cable  service.  The  one-way 
transmission  to  subscribers  of  video 
programming,  or  other  programming 
servic-e;  and,  subscriber  interaction,  if 
any,  which  is  required  for  the  selection 
or  use  of  such  video  programming  or 
other  programming  service.  For  the 
purposes  of  this  definition,  "video 
programming"  is  programming  provided 
by,  or  generally  considered  comparable 
to  programming  provided  by,  a 


television  broadciiot  station;  and,  "other 
[irogramTiing  sorvite'  is  information 
that  a  fable  operator  makes  available  to 
a!!  eubscribc-s  generally. 

***** 

S.  Spction  76.309  is  amended  by 
revising  paragraph  (c)(3){i)(B)  to  read  as 
follows:  * 

§  76. 309    Customer  service  obligations. 

***** 

(c)  *  *  • 
(3)  *  *  * 

(>)••* 

(B)  Customers  will  be  notified  of  any 
changes  in  rates,  programming  services 
or  channel  positions  as  soon  as  possible 
in  writing.  Notice  must  be  given  to 
subscribers  a  minimum  of  thirty  (30) 
days  in  advance  of  such  changes  if  the 
change  is  within  the  control  of  the  cable 
operator.  In  addition,  the  cable  operator 
shall  notify  subscribers  thirty  (30)  days 
in  advance  of  any  significant  changes  in 
the  otlier  information  required  by 
-paragraph  (c)(3)(i)(A)  of  this  section. 
Notwithstanding  any  other  provision  of 
Part  76,  a  cable  operator  shall  not  be 
required  to  provide  prior  notice  of  any 
rate  change  that  is  the  result  of  a 
regulatory  fee,  franchi.se  fee.  or  any 
other  fee.  tax,  assessment,  or  charge  of 
any  kind  imposed  by  any  Federal 
agency.  State,  or  ''ranchising  authority 
on  the  transaction  between  the  operator 
and  the  subscriber. 
***** 

4.-5.  A  new  §  76.505  is  added  to  read 
as  follows: 

§  76.505    Prohil>itlon  on  buy  outs. 

(a)  No  local  exchange  carrier  or  any 
affiliate  of  such  carrier  owned  by. 
operated  by,  controlled  by,  or  under 
common  control  with  such  carrier  may 
purchase  or  otherwise  acquire  directly 
or  indirectly  more  than  a  10  percent 
financial  interest,  or  any  management 
interest,  in  any  cable  operator  providing 
cable  service  within  the  local  exchange 
carrier's  telephone  service  area. 

(b)  No  cable  operator  or  affiliate  of  a 
cable  operator  that  is  owned  by, 
operated  by,  controlled  by,  or  under 
common  ownership  with  such  cable 
operator  may  purchase  or  otherwise 
acquire,  directly  or  indirectly,  more 
than  a  10  percent  financial  interest,  or 
any  management  interest,  in  any  local 
exchange  carrier  providing  telephone 
exchange  service  within  such  cable 
operator's  franchise  area. 

(c)  A  local  exchange  carrier  and  a 
cable  operator  whose  telephone  service 
area  and  cable  franchise  area, 
respectively,  are  in  the  same  market 
may  not  enter  into  any  joint  venture  or 
partnership  to  provide  video 
programming  directly  to  subscribers  or 


to  provide  telecommunications  services 
within  such  market. 

(d)  Exceptions: 

(1)  Notwithstanding  paragraphs  (a), 
(b),  and  (c)  of  this  section,  a  local 
exchange  carrier  (with  respect  to  a  cable 
system  located  in  its  telephone  service 
area)  and  a  cable  o[}erator  (with  respect 
to  the  facilities  of  a  local  exchange 
carrier  used  to  provide  telephone 
exchange  service  in  its  cable  franchise 
area)  may  obtain  a  controlling  interest 
in,  management  interest  in.  or  enter  into 
a  joint  venture  or  partnership  with  the 
operator  of  such  system  or  facilities  for 
the  use  of  such  system  or  facilities  to  the 
extent  that: 

(i)  Such  system  or  faciHties  only  serve 
incorporated  or  unincorporated  ■ 

(A)  Places  or  territories  that  have 
fewer  than  35.000  inhabitants;  and 

(B)  Are  outside  an  urbanized  area,  as 
defined  by  the  Bureau  of  the  Census; 
and 

(ii)  In  the  case  of  a  local  exchange 
carrier,  such  system,  in  the  aggregate 
with  any  other  system  in  which  such 
carrier  has  an  interest,  serves  less  than 
10  percent  of  the  households  in  the 
telephone  service  area  of  such  carrier. 

12)  Notwithstanding  paragraph  {l}  of 
this  section,  a  local  exchange  carrier 
may  obtain,  witli  the  concurrence  of  the 
cable  op>erator  on  the  rates,  terms,  and 
conditions,  the  use  of  that  part  oHlifc 
transmission  facilities  of  a  cable  system 
extending  from  the  last  multi-user 
terminal  to  the  premises  of  the  end  user, 
if  such  use  is  reasonably  limited  in 
scope  and  duration,  as  determined  by 
the  Commission. 

(3)  Notwithstanding  paragraphs  (a) 
and  (c)  of  this  section,  a  local  exchange 
carrier  may  obtain  a  controlling  interest 
in,  or  form  a  joint  venture  or  other 
partnership  with,  or  provide  firwncing 
to,  a  cable  system  (hereinafter  in  this 
paragraph  referred  to  as  "the  sub|et:f 
cable  system")  if: 

(i)  The  sub|e«jt  cable  system  operates 
in  a  television  market  thai  is  not  in  the 
lop  25  markets,  and  such  market  has 
more  than  1  cable  system  operator  and 
the  subject  cable  system  is  not  the  cable 
system  with  the  mast  subscribers  in 
such  television  market: 

(ii)  The  subject  cable  system  and  the 
cable  svstem  with  the  most  subscribers 
in  such  television  market  held  on  May 
1.  1995.  cable  television  franchises  from 
the  largest  municipality  in  the  television 
market  and  the  boundaries  of  such 
franchises  were  identi,;<il  on  such  date. 

(iii)  The  subject  cable  system  is  not 
owned  bv  or  under  common  ownership 
or  control  of  any  one  of  the  50  cable 
system  operators  with  the  most 
subscribers  as  such  operators  existed  on 
Mav  1.  1995:  and 
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(iv)  The  svstum  with  the  most 
subscribers  in  the  television  market  is 
owned  by  or  under  common  ownership 
or  control  of  nny  one  of  the  10  lart^est 
cable  system  operators  as  such  operators 
existed  on  May  1,  1995. 

(4)  Paragraph  (a)  of  this  section  does 
not  apply  to  any  cable  system  if: 

(i)  Tne  cable  system  serves  no  more 
than  17,000  cable  subscribers,  of  which 
no  less  than  8.000  live  within  an  urban 
area,  and  no  less  than  6.000  live  within 
a  nonurbanized  area  as  of  June  1.  1995; 

(ill  The  cable  system  is  not  owned  by. 
or  under  common  ownership  or  control 
with,  any  of  the  r)0  largest  cable  system 
operators  in  existence  on  June  1.  1995; 
and 

(iii)  The  cable  system  operates  in  a 
television  market  that  was  not  in  the  top 
100  television  markets  as  of  June  1. 
1995 

(5)  Notwithstandinj}  paragraphs  (a) 
and  [l]  of  this  section,  a  local  exchange 
carrier  with  less  than  $100,000,000  in 
annual  operating  revenues  (or  any 
affiliate  of  such  earner  owned  by, 
operated  by,  controlled  by.  or  under 
common  control  with  such  carrier!  may 
purchase  or  otherwise  acquire  more 
than  i  10  percent  tlnanc  iai  interest  in. 
or  anv  management  interest  in,  or  enter 
into  a  joint  venture  or  partnership  with, 
any  cable  system  within  the  local 
exchange  carriers  telephone  service 
area  that  serves  no  more  than  20.000 
cable  subscribers,  if  no  more  than 
12.000  of  those  subscribers  live  within 
an  urbanized  area,  as  defined  by  the 
Bureau  of  the  Census. 

(6)  The  Commission  may  waive  the 
restrictions  of  paragraphs  (a),  (b).  or  (c) 
of  this  section  only  if: 

(i)  The  Commission  determines  that, 
because  of  the  nature  of  the  market 
served  by  the  affected  cable  system  or 
facilities  used  to  provide  telephone 
exchange  service: 

(A)  Tne  affected  cable  operator  or 
lo<;al  exchange  carrier  would  be 
subjected  to  undue  economic  distress  by 
the  enforcement  of  svich  provisions: 

(B)  The  system  or  facilities  would  not 
be  economicallv  viable  if  such 
provisions  were  enforced;  or 

(CI  The  anti(  onipetitive  effects  of  the 
proposed  transaction  are  •;lf'arly 
outweighed  in  the  public  interest  by  the 
probable  effect  of  the  transaction  in 
meeting  the  convenience  and  needs  of 
the  (  ommunity  to  be  served;  and 

(iilThe  local  franchising  authority 
approves  of  sue  h  waiver. 

(e)  For  purposes  ot  this  section,  the 
term    telephone  service  area'"  when 
used  in  connection  with  a  cfimmon 
earner  subject  in  wholf*  or  in  part  to  title 
II  of  the  Communications  Act  means  the 
area  within  whu.h  such  <:arrier  provided 


telephone  exchange  seivice  as  of 
January  1,  199:^.  but  if  any  common 
carrier  after  sui;h  date  transfers  its 
telephone  exchange  service  facilities  to 
another  common  carrier,  the  area  to 
which  such  facilities  provide  telephone 
exchange  service  shall  be  treated  as  part 
of  the  telephone  service  area  of  the 
acquiring  common  carrier  and  not  of  the 
selling  common  carrier. 

6.  Section  76.605  is  amended  by 
revising  paragraph  (b)  Note  6  to  read  as 
follows: 

§  76.605    Technical  standards. 

*        *        ft        *        * 

Note  6:  No  State  or  franchising 
authority  may  prohibit,  condition,  or 
restrict  a  cable  system's  use  of  any  type 
of  subscriber  equipment  or  any 
transmission  technology. 

7.  Section  76.701  is  amended  by 
adding  new  paragraph  (i)  to  read  as  set 
forth  below.  Effective  April  30,  1996. 
paragraph  (i)  is  stayed. 

§  76.701    Laasad  accasa  channels. 

***** 

(i)  Paragraphs  (a)  through  (hj  of  this 
section  apply  to  any  leased  access 
program  or  portion  of  a  leased  access 
program  which  the  cable  operator 
reasonably  believes  contains  obscenity, 
indecency,  or  nudity. 

8.  Section  76.702  is  revised  to  read  as 
set  forth  below.  Effective  April  30.  1996, 
§  76.702  is  stayed. 

§  76.702    Public,  educational  and 
governmental  access. 

Any  cable  operator  may  prohibit  the 
use  on  its  system  of  any  channel 
capacity  of  any  public,  educational,  or 
governmental  access  facility  for  any 
programming  which  contains  nudity, 
obscene  material  or  indecent  material  as 
defined  in  §  76.701(g),  or  material 
soliciting  or  promoting  unlawful 
conduct.  For  purposes  of  this  section, 
"material  soliciting  or  promoting 
unlawful  conduct"  shall  mean  material 
that  is  otherwise  proscribed  by  law.  A 
cable  operator  may  require  any  access 
user,  or  access  manager  or  administrator 
agreeing  to  assume  the  responsibility  of 
certifying,  to  certify  that  its 
programming  does  not  contain  any  of 
the  materials  described  in  this  section 
and  that  reasonable  efforts  will  be  used 
to  ensure  that  live  programming  does 
not  contain  such  material. 

9  Section  76.905  is  amended  by 
adding  new  paragraph  (b)(4)  to  read  as 
follows; 

§  76.905    Standards  (or  identification  of 
cable  systems  subject  to  effective 
competition. 

•         ft         •         *         ft 

(bj*   •    • 


(4)  A  local  exchange  carrier  or  its 
affiliate  (or  any  multichannel  video 
programming  distributor  using  the 
facilities  of  such  carrier  or  its  affiliate) 
offers  video  programming  services 
directly  to  subscribers  by  any  means 
(other  than  direct-to-home  satellite 
services)  in  the  franchise  area  of  an 
unaffiliated  cable  operator  which  is 
providing  cable  service  in  that  franchise 
area,  but  only  if  the  video  programming 
services  so  offered  in  that  area  are 
comparable  to  the  video  programming 
sei^'ices  provided  by  (he  unaffiliated 
cable  operator  in  that  area. 

*  ft        ft        *        * 

10.  Section  76.933  is  amended  by 
revising  paragraphs  (e)  and  (g)(5)  to  read 
as  follows: 

S  76.933    Franchising  auttiortty  review  of 
baaic  cable  rates  and  equipment  costs. 

*  *        ft         ft         * 

(e)  Notwithstanding  paragraphs  (a) 
through  (d)  of  this  section,  when  the 
franchising  authority  is  regulating  basic 
service  tier  rates,  a  cable  operator  that 
sets  its  rates  pursuant  to  the  quarterfy 
rate  adjustment  system  pursuant  to 
§  76.922(d)  may  increase  its  rates  for 
basic  service  to  reflect  the  imposition  of, 
or  increase  in.  franchise  fees  or 
Commission  cable  television  system 
regulatory  fees  imposed  pursuant  to  47 
U.S.C.  159.  For  the  purposes  of 
paragraphs  (a)  through  (c)  of  this 
section,  the  increased  rate  attributable  to 
Commission  regulatory  fees  or  franchise 
fees  shall  be  treated  as  an  "existing 
rate",  subject  to  subsequent  review  and 
refund  if  the  franchising  authority 
determines  that  the  increase  in  basic  tier 
rates  exceeds  the  increase  in  regulatory 
fees  or  in  franchise  fees  allocable  to  the 
basic  tier.  This  determination  shall  be 
appealable  to  the  Commission  pursuant 
to  §  76.944.  When  the  Commission  is 
regulating  basic  service  tier  rates 
pursuant  to  §  76.945  or  cable 
programming  service  rates  pursuant  to 
§  76.960.  an  increase  in  those  rates 
resulting  from  franchise  fees  or 
Commission  regulatory  fees  shall  be 
reviewed  by  the  Commission  pursuant 
to  the  mechanisms  set  forth  in  §  76.945. 
A  cable  operator  must  adjust  its  rates  to 
reflect  decreases  in  franchise  fees  or 
Commission  regulatory  fees  within  the 
periods  set  forth  in  §  76.922(d)(3)(i).(iii). 

***** 

(g)  *  *  ' 

(5)  Notwithstanding  paragraphs  (a) 
through  (f)  of  this  section,  when  the 
franchising  authority  is  regulating  basic 
service  tier  rates,  a  cable  operator  may 
increase  its  rates  for  basic  service  to 
reflect  the  imposition  of,  or  increase  in, 
franchise  fees.  The  increased  rate 
attributable  to  Commission  regulatory 
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fees  or  franchise  fees  shall  be  subject  to 
subsequent  review  and  refund  if  the 
franchixsing  authority  determines  that 
the  increase  in  basic  tier  rates  exceeds 
the  increase  in  regulatory  fees  or  in 
franchise  fees  allocable  to  the  basic  tier. 
This  determination  shall  be  appealable 
to  the  Commission  pursuant  to  §  76.944. 
When  the  Commission  is  regulating 
basic  service  tier  rates  pursuant  to 
§  76.945  or  cable  programming  service 
rates  pursuant  to  §  76.960.  an  increase 
in  thn.se  rates  resulting  from  franchise 
fees  or  Commission  regulatory  fees  shall 
be  reviewed  by  the  Commission 
pursuant  to  the  mechanisms  set  forth  in 
tj  76.345. 
«         ft         *         ft         ft 

11.  Section  76.950  is  revised  to  read 
as  follows: 

§  76.950    Complaints  regarding  cable 
programming  service  rates. 

(a)  A  franchising  authority  may  file 
with  the  Commission  a  complaint 
challenging  the  reasonableness  of  its 
cable  operator's  rale  for  cable 
programming  service,  or  the 
reasonableness  of  the  cable  operator's 
charges  for  installation  or  rental  of 
equipment  used  for  the  receipt  of  cable 
progranmiing  service.  The  franchise 
authority  may  file  a  complaint  with  the 
Commi.ssion  only  upon  receipt  of  more 
than  one  subscriber  complaint  made  to 
the  franchise  authority  within  90  days 
after  the  effective  date  of  the  challenged 
rate  increase. 

(b)  The  Commission  shall  not  review 
any  complaint  with  respect  to  cable 
programming  services  filed  after  March 
31, 1999. 

12.  Section  76.951  is  revised  to  read 
as  follows: 

§  76.951    Standard  complaint  form;  other 
filing  requirements. 

(a)  Any  complaint  regarding  a  cable 
operator's  rate  for  cable  programming 
service  or  associated  equipment  must  be 
filed  using  standard  complaint  form, 
FCC  329. 

(b)  The  following  information  must  be 
provided  on  the  standard  complaint 
iorm: 

(1)  The  name,  mailing  address  and 
phone  number  of  the  franchising 
authority  that  is  filing  the  complaint; 

(2)  The  name,  mailing  address,  and 
FCC  community  unit  identifier  of  the 
relevant  cable  operator; 

(3)  A  description  of  the  cable 
programming  servic;e  or  associated 
equipment  involved  and,  if  applicable, 
how  the  service  or  associated  equipment 
has  changed; 

(4)  The  current  rate  lor  the  cable 
programming  service  or  associated 
equipment  at  i.ssue  and.  if  the 


complainant  is  challenging  the 
reasonableness  of  a  rate  increase,  the 
most  recent  rate  for  the  service  or 
associated  equipment  immediately  prior 
to  the  rate  increase; 

(5)  If  the  complainant  is  filing  a 
corrected  complaint,  an  indication  of 
the  date  the  complainant  filed  the  prior 
complaint  and  the  date  the  complainant 
received  notification  from  the 
Commission  that  the  prior  complaint 
was  defective: 

(6)  A  certification  that  a  copy  of  the 
complaint,  including  all  attachments,  is 
being  served  contemporaneously  via 
certified  mail  on  the  cable  operator; 

(7)  An  indication  that  the 
complainant  franchising  authority 
received  more  than  one  subscriber 
complaint  within  90  days  of  the 
operator's  imposition  of  the  rate  in 
question;  and 

(8)  A  certification  that,  to  the  best  of 
the  complainant's  knowledge,  the 
information  provided  on  the  form  is  true 
and  correct. 

13.  Section  76.953  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  76.953    Limitation  on  filing  a  complaint 

(a)  Complaint  regarding  a  rate  change 
A  complaint  alleging  an  unreasonable 
rate  for  cable  programming  service  or 
associated  equipment  may  be  filed 
against  a  cable  operator  only  in  the 
event  of  a  rate  change,  including  an 
increase  or  decrease  in  rates,  or  a  change 
in  rates  that  results  from  a  change  in  a 
system's  service  tiers.  A  rate  change 
may  involve  an  implicit  rate  increase 
(such  as  deleting  channels  from  a  tier 
without  a  corresponding  lowering  of  the 
rate  for  that  tier).  A  complaint  regarding 
a  rate  change  for  cable  programming 
sen'ice  or  associated  equipment  may  be 
filed  against  a  cable  operator  only  in  the 
event  of  a  rate  change. 
«        ft         ft         ft         • 

*  14.  Section  76.9.56  is  amended  by 
revising  paragraph  (a)  to  read  a.s  follows; 

§  76.956    Cable  operator  response. 

(a)  Unless  the  Commission  notifies  a 
cable  operator  to  the  contrary,  the  cable 
operator  mu.st  file  with  the  Commission 
a  response  to  the  complaint  filed  on  the 
applicable  form,  within  30  days  of  the 
date  of  service  of  the  complaint.  The 
response  shall  indicate  when  service 
occurred.  Service  by  mail  is  complete 
upon  mailing.  See  §  1.47(0  of  this 
chapter.  The  response  shall  include  the 
information  required  by  the  appropriate 
FCC  Form,  including  rate  cards,  channel 
line-ups.  and  an  explanation  of  any 
discrepancy  in  the  figures  provided  in 
these  documents  and  the  rate  filing.  The 


cable  operator  must  serve  its  response 
on  the  complainant  via  first  cla.ss  mail. 
•         ft        ft        ft        ft 

15.  Section  76.964  is  revised  to  read 
as  follows: 

§76.964    Written  nolHication  of ctnnges In 
rates  and  services. 

(a)  In  addition  to  the  requirement  of 
§  76.309(c)(3)(i)(B)  regarding  advance 
notification  to  customers  of  any  changes 
in  rates,  programming  services  or 
channel  positions,  cable  systems  shall 
give  30  days  written  notice  to  both 
subscribers  and  local  franchising 
authorities  before  implementing  any 
rate  or  service  change.  Such  notice  shall 
state  the  precise  amount  of  any  rate 
change  and  briefly  explain  in  readily 
understandable  fashion  the  cause  of  the 
rate  change  (e.g..  inflation,  changes  in 
external  costs  or  the  addition/deletion 
of  channels).  When  the  change  involves 
the  addition  or  deletion  of  channels, 
each  channel  added  or  deleted  must  be 
separately  identified.  Notices  to 
subscribers  shall  inform  them  of  their 
right  to  file  complaints  about  changes  in 
cable  programming  service  tier  rates  and 
services,  shall  state  that  the  subscriber 
may  file  the  complaint  within  90  days 
of  the  effective  date  of  the  rate  change, 
and  shall  provide  the  address  and 
phone  number  of  the  local  franchising 
authority. 

(b)  To  the  extent  the  operator  is 
required  to  provide  notice  of  service  and 
rate  changes  to  subscribers,  the  operator 
may  provide  such  notice  using  any 
reasonable  means  at  its  sole  discretion. 

(c)  Notwithstanding  any  other 
provision  of  Part  76,  a  cable  operator 
shall  not  be  required  to  provide  prior 
notice  of  an\  rate  change  that  is  the 
result  of  a  regulatory  fet>,  franchise  fee. 
or  any  other  fee.  tax.  assessment,  or 
charge  of  an>  kind  imposed  by  any 
Federal  agency.  State,  or  fraiu:hising 
authority  on  the  transaction  between  the 
operator  and  the  subscriber. 

16.  .Sei  tiim  7().984  is  amended  by 
revising  paragraph  ((.)  to  read  as  follows: 

§  76.984    Geographically  unifomi  rate 

structure. 

ft         ft        ft         ft         ft 

ii  I  This  set  tion  does  not  appiv  to: 
11)  A  cdOle  operato!  with  respet:t  to 
the  provision  of  cahW^  service  over  its 
cable  system  in  any  gcograpliif  area  in 
which  the  video  programming  .ser\'ices 
offered  h\  the  operator  in  that  area  are 
subject  to  effe<:tive  loin petition,  or 

(2)  Anv  video  prograinmin)J  offered  on 
a  perchaniu!  or  per  program  basis  Bulk 
discounts  to  multiple  dwellint;  units 
shall  not  be  subject  to  fills  s«H:lioii. 
exc:ept  that  n  cable  operator  ot  a  cable 
svstcm  that  is  not  subject  to  effective 
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I  oinpelition  ni;iy  not  charj^e  predntory 
prices  to  a  multiple  dwolliiig  unit.  Upon 
a  prima  facie  sliowing  by  a  complainant 
that  there  are  reasonable  grounds  to 
believe  that  tlie  disj:ounled  price  is 
predatory,  the  cable  system  shall  have 
the  burden  of  showing  that  its 
discounted  price  is  not  predatory. 

17.  A  new  i^7fi.l004  is  added  to 
subpart  O  to  read  as  tnllows; 

§  76.1004    Applicability  of  program  access 
rutos  to  common  carriers  and  atfltlates. 

Anv  provision  that  applies  tu  a  cable 
operator  under  tjt»  7fi  1000  through 
7b.  1003  shall  al.so  apply  to  a  common 
carrier  or  its  affiliate  that  provides  video 
programming  by  any  means  diret:tly  to 
subs<;ribers.  Any  such  provision  that 
•ipplies  to  a  satellite  cable  programming 
vendor  in  which  a  cable  operator  has  an 
■ttributable  interest  shall  apply  to  any 
iKiteliite  cable  programming  vendor  in 
which  such  common  carrier  has  an 
attributable  interest.  For  the  purposes  of 
this  section,  two  or  fewer  common 
officers  or  directors  shall  not  by  itself 
establish  an  attributable  interest  by  a 
(  ommon  carrier  in  a  .satellite  (.able 
programming  vendor  (or  its  parent 
company) 

18.  A  new  subpart  R  is  added  to  read 
as  follows: 

Subpart  R — Telecommunications  Act 
implenientaUon 

§76.1400     Purpose 

S  7H.  1401     Kffet:tiv(!  rompetition  an<!  local 

exchange  carriers 
t;  76.1402     CPST  rate  cdinplaints. 
<j  76.1403     .Small  cable  operators 
5  76.1404     Use  of  i  able  facilities  tjy  local 

exchange  rarriers. 

Subpart  R— Telecommunications  Act 
implementation 

§  76.1400    Purpose. 

The  rules  and  regulations  set  forth  in 
this  subpart  prnvi<le  procedures  for 
administering  certain  aspects  of  cable 
regulation  1  hese  niles  and  r»«giilations 
provide  guidance  fur  operators. 
subst:ribers  and  franchise  aiitiiorities 
'vith  respei.t  to  matters  that  are  sub)ec:t 
;o  immediate  implementation  under 
governing  statut»'s  but  require  spt-cific 
n;giilatorv  pro<  etiures  or  definitior.s 

§  76.1401     Effective  competition  and  local 
exchange  carriers. 

(a)  As  used  in  *)  76.'10r.(b)(4).  the  term 
comparable"  pmgramming  means 

.!<.(  ess  to  at  least  12  channels  of 
programming,  at  least  some  of  wfiich  are 
lo(.al  television  broadcasting  signals. 

(b)  As  used  in  ^  7fi.P05{b)(4).  the  term 
'affiliate"  means  a  person  that  (directly 
or  indirectly)  owns  or  controls,  is 
owned  or  controlled  by.  or  is  under 
common  ownership  or  control  with 


another  person.  For  purposes  of  the 
se<;tion,  the  term  "own"  means  to  own 
'in  equity  interest  (or  the  equivalent 
thereof)  of  more  than  10  percent. 

(c)  An  operator  meeting  the  relevant 
criteria  under  §  76.905(b)(4).  may,  at 
any  time,  file  a  petition  for  a 
determination  of  effective  competition 
with  the  Commission.  The  petition 
should  set  forth  information  supporting 
1  determination  that  effective 

competition  exi.sts  as  defined  in 
t)  76.90.5(d)(4). 

(d)  Upon  filing  of  a  petition  described 
in  paragraph  (c)  of  this  section  with  the 
Commission,  the  operatcr  filing  the 
petition  shall  provide  a  copy  of  the 
petition  to  the  lotal  franchise  authority. 
The  Commission  will  i.ssue  a  public 
notice  of  the  petition's  filing  to  allow 
interested  parties  to  respond.  The 
Commission  may  then  i.ssue  an  order 
granting  or  denying  the  petition.  The 
Commission  may  issue  an  order 
directing  one  or  more  persons  to 
produce  information  relevant  to  the 
petition's  disposition. 

$76.1402    CPST  rale  compMnts. 

(a)  A  lo«:al  franchise  authority  may 
file  rate  complaints  with  the 
(Commission  within  180  days  of  the 
effective  date  of  a  rate  increase  on  the 
cable  operator's  cable  programming 
servi<;es  tier  if  within  90  days  of  that 
increa-se  the  local  franchise  authority 
receives  more  than  one  subscriber 
complaint  concerning  the  increase. 

(b)  Before  filing  a  rate  complaint  with 
the  Commission,  the  local  franchise 
authority  must  first  give  the  cable 
operator  written  notice,  including  a 
draft  FCC  Form  329.  of  the  local 
franchise  authority's  intent  to  file  the 

( omplaint.  The  local  franchise  authority 
must  give  an  operator  a  minimum  of  30 
days  to  fUe  with  the  local  franchise 
authority  the  relevant  FCC  forms  that 
must  be  filed  to  justify  a  rate  increase  or. 
where  appropriate,  certification  that  the 
operator  is  not  subject  to  rate  regulation. 
The  operator  must  file  a  complete 
response  with  the  local  franchise 
authority  within  the  time  period 
specified  by  the  local  franchise 
authority.  The  local  franchise  nuthoritv 
sball  file  with  the  Commission  the 
complaint  and  the  operator's  response 
to  the  Complaint.  If  the  operator's 
response  to  the  complaint  a.sserts  that 
the  operator  is  exempt  from  rate 
regulation,  the  operator's  response  can 
be  filed  with  the  local  franchise 
authority  without  filing  spepific  FCC 
Forms. 

$  76. 1408    Smell  cable  operators. 

(a)  Effective  February  8,  1996,  a  small 
cable  operator  is  exempt  from  rate 


regulation  on  its  cable  programming 
services  tier,  or  on  its  basic  service  tier 
if  that  tier  was  the  only  service  tier 
subject  to  rate  regulation  as  of  December 
31,  1994,  in  any  franchise  area  in  which 
that  operator  services  50,000  or  fewer 
subscribers. 

(b)  A  small  cable  operator  is  an 
operator  who,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  617,000  subscribers  in  the  United 
States  and  whose  annual  revenues, 
when  combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate. 

(c)  As  used  in  this  section,  an  operator 
shall  be  deemed  affiliated  with  another 
entity  if  that  entity  holds  a  20  percent 
or  greater  equity  interest,  passive  or 
active,  in  the  operator  or  exercises  de 
jure  or  de  facto  control  over  the 
operator. 

(d)  Procedures.  (1)  If  a  small  cable 
operator  has  only  a  single  tier  that  is 
subject  to  regulation,  the  operator,  at 
any  time,  may  certify  in  writing  to  its 
local  franchise  authority  that  it  meets  all 
criteria  necessary  to  qualify  as  a  small 
operator.  Upon  request  of  the  local 
franchising  authority,  the  operator  shall 
identify  in  writing  all  of  its  affiliates 
that  provide  cable  service,  the  total 
subscriber  base  of  itself  and  each 
affiliate,  and  the  aggregate  gross 
revenues  of  its  cable  and  non-cable 
affiliates.  Within  90  days  of  receiving 
the  original  certification,  the  local 
franchising  authority  shall  determine 
whether  the  operator  qualifies  for 
deregulation  and  shall  notify  the 
operator  in  writing  of  its  decision, 
although  this  90-day  pericKl  shall  be 
tolled  for  so  long  as  it  takes  the  operator 
to  respond  to  a  proper  request  for 
information  by  the  local  franchising 
authority.  If  the  local  franchising 
authority  finds  that  the  operator  does 
not  qualify  for  deregulation,  its  notice 
shall  state  the  grounds  for  that  decision. 
The  operator  may  appeal  the  local 
franchising  authority's  decision  to  the 
Commission  within  30  days. 

(2)  Once  the  operator  has  certified  its 
eligibility  for  deregulation  on  the  basic 
service  tier,  the  local  franchising 
authority  shall  not  prohibit  the  operator 
from  taking  a  rate  increase  and  shall  not 
order  the  operator  to  make  any  refunds 
unless  and  until  the  local  franchising 
authority  has  rejected  the  certification 
in  a  final  order  that  is  no  longer  subject 
to  appeal  or  that  the  Commission  has 
affirmed.  The  operator  shall  be  liable  for 
refunds  for  revenues  gained  (beyond 
revenues  that  could  be  gained  under 
regulation)  as  a  result  of  any  rate 
increase  taken  during  the  period  in 
which  it  claimed  to  be  deregulated,  plus 
interest,  in  the  event  the  operator  is  later 
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found  not  to  be  deregulated.  The  one- 
year  limitation  on  refund  liability  will 
not  be  applicable  during  that  period  to 
ensure  that  the  filing  of  an  invaKd  small 
operator  certification  does  not  reduce 
any  refund  liability  that  the  operator 
would  otherwise  incur. 

(3)  Within  30  days  of  being  served 
with  a  local  franchising  authority's 
notice  that  the  local  franchising 
authority  intends  to  file  a  cable 
programming  services  tier  rate 
complaint,  an  operator  may  certify  to 
the  local  franchising  authority  that  it 
meets  the  criteria  for  qualification  as  a 
small  cable  operator.  This  certification 
shall  be  filed  in  accordance  with  the 
cable  programming  services  rate 
complaint  procedure  set  forth  in 

§  76.1402-  Absent  a  cable  programming 
services  rate  complaint,  the  operator 
need  not  file  for  small  cable  operator 
certification  in  order  to  treat  its  cable 
programming  services  tier  as 
deregulated. 

(4)  If  a  pending  CPST  rate  complaint 
was  filed  with  the  Commission  before 
April  30,  1996  the  operator  should  file 
its  certification  of  small  cable  operator 
status  directly  with  the  Commission 
within  15  days  of  that  date. 

§  76.1404    Use  of  cable  facilities  by  local 
exchange  carriers. 

For  purposes  of  §  76.505(d)(2).  the 
Commission  will  determine  whether  use 
of  a  cable  operator's  facilities  by  a  local 
exchange  carrier  is  reasonably  limited  in 
scope  and  duration  according  to  the 
following  procedures: 

(a)  Within  10  days  of  final  execution 
of  a  contract  permitting  a  local  exchange 
carrier  to  use  that  part  of  the 
transmission  facilities  of  a  cable  system 
extending  from  the  last  multi-user 
terminal  to  the  premises  of  the  end  use, 
the  parties  shall  submit  a  copy  of  such 
contract,  along  with  an  explanation  of 
how  such  contract  is  reasonably  limited 
in  scope  and  duration,  to  the 
Commission  for  review.  The  parties 
shall  serve  a  copy  of  this  submission  on 
the  local  franchising  authority,  along 
with  a  notice  of  the  local  franchising 
authority's  right  to  file  comments  with 
the  Commission  consistent  with  §  76.7. 

(b)  Based  on  the  record  before  it,  the 
Commission  shall  determine  whether 
the  local  exchange  carrier's  use  of  that 
part  of  the  transmission  facilities  of  a 
cable  system  extending  from  the  last 
multi-use  terminal  to  the  premises  of 
the  end  user  is  reasonably  limited  in 
scope  and  duration.  In  making  this 
determination,  the  Commission  will 
evaluate  whether  the  proposed  joint  use 
of  cable  facilities  promotes  competition 
in  both  services  and  facilities,  and 


encourages  long-term  investment  in 
telecommunications  infrastructure. 
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action:  Final  rule. 


summary:  This  Order  on 
Reconsideration  re.solves  issues  raised 
by  petitions  for  reconsideration  of  the 
Commission's  Report  and  Order  in  PR 
Docket  No.  93-61,  which  established 
rules  governing  the  licensing  of  the 
Location  and  Monitoring  Service  (LMS) 
in  the  902-928  MHz  band.  Specifically, 
the  Order  on  Reconsideration  resolves 
issues  regarding  existing  LMS  lic;ensees 
that  are  being  afforded  grandfathered 
status.  These  issues  involve  interference 
testing,  accommodation  of  secondary 
uses  in  the  902-928  MHz  band, 
emission  masks,  frequency  tolerance, 
type  acceptance  and  site  relocation,  as 
well  as  extension  of  the  construction 
deadline  for  grandfathered  licensees  to 
September  1,  1996.  The  adions  taken  in 
the  Order  on  Reconsideration  are 
needed  to  provide  such  grandfathered 
licensees  with  certainty  as  they 
construct  their  systems. 
EFFECTIVE  DATES:  This  final  rule  is 
effective  May  30,  1996,  except  that 
§§  90.203(b)(7)  and  90.363(d)  became 
effective  March  18,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Hinckley  Halprin,  Wireless 
Telecommunications  Bureau. 
Commercial  Wireless  Division,  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  on 
Reconsideration  in  PR  Docket  No.  93- 
61,  adopted  March  18,  1996,  and 
released  March  21,  1996.  The  complete 
text  of  this  Order  on  Reconsideration  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230).  1919 
M  Street,  N.W.,  Washington.  D.C..  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor.  ITS.  Inc.. 
2100  M  Street,  N.W.,  Suite  140. 
Washington,  D.C.,  (202)  857-3800. 

Synopsis  of  Order  on  Reconsideration 

I.  Introduction  and  Background 

1.  LMS  encompasses  both  the 
Automatic  Vehicle  Monitoring  (AVM) 
service  established  in  1974  and  future 
advanced  transportation-related 


services.  Existing  AVM  systems  were 
authorized  in  the  903-912  and  918-927 
MHz  bands,  as  well  as  in  several  bands 
below  512  MHz.  Existing  LMS  systems 
in  these  bands  generally  fall  into  one  of 
two  broad  technologic jjI  (.ategories: 
multilateralion  systems  and  non- 
multilateration  sy.stems.  Multilateralion 
systems  use  spread-spectrum 
technology  to  locate  vehicles  (and  other 
moving  objects)  with  great  accuracy 
throughout  a  wide  geographic  area. 
Non-multilateration  systems  typically 
use  narrowband  technology  to  transmit 
data  to  and  from  vehicles  passing 
through  a  particular  location. 

2.  LMS  systems,  both  multilateralion 
and  non-multilateration,  and  Part  15 
devices  will  play  an  important  role  in 
providing  many  valuable  ser\  ic»s  to  the 
public  in  the  future.  In  Report  and 
Order.  PR  Docket  No.  93-61,  10  FCC 
Red  4695  (1995).  60  FR  15248  (March 
23,  1995)  (LMS  Report  and  Order),  the 
Commission  developed  a  spectrum  plan 
that  is  designed  to  accommodate  these 
.service  providers'  requirements  to  the 
extent  possible.  Aspects  of  the  spectrum 
plan  include:  (1)  f:ontinuing  to  permit 
sec;ondary  operations  by  unlicensed  Part 
15  devic:es  across  the  entire  band:  (2) 
providing  a  "safe  harbor"  in  which  Part 
15  devices  may  operate,  along  with  a 
testing  requirement  to  determine 
questions  of  interferenc;e  from 
multilateralion  systems;  (3)  authorizing 
additional  spectrum  in  the  902-928 
MHz  band  in  order  to  enable  non- 
multilateration  LMS  systems  to  operate 
on  spectrum  separate  from 
muhilateration  systems;  and  (4) 
permitting  only  one  new  multilateralion 
provider  in  each  sub-band  of  sjjeclrum 
allocated  for  multilateralion  operations. 

3.  In  the  LMS  Report  and  Order,  the 
Commission  decided  to  stop  accepting 
applications  for  the  operation  of 
multilateralion  LMS  systems  in  the  904- 
912  and  918-926  MHz  bands  under  our 
current  rules  as  of  February  3.  1995.  In 
addition,  the  Commission  adopted 
certain  grandfathering  provisions  that 
allowed  existing,  operating 
multilateralion  LMS  systems  until  April 
1,  1998.  to  complete  the  transition  to  the 
rules  adopted  in  the  LMS  Report  and 
Order.  These  grandfathering  provisions 
were  adopted  to  prevent  any  undue 
hardship  on  existing,  operating 
multilateralion  LMS  systems.  The 
Commission  also  conferred 
grandfathered  status  on  multilateralion 
LMS  licensees  who  had  not  constructed 
their  systems  so  that  such  licensees  may 
construct  and  operate  their  lic:ensed 
stations  under  the  rules  adopted  in  the 
LMS  Report  and  Order.  The 
Commission  concluded,  however,  that 
such  systems  must  be  c.onstructed  and 
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operational  by  April  1.  1996,  and  mu.st 
comply  with  the  rules  adopted  in  the 
LMS  Report  and  Order  by  that  date.  The 
LMS  Report  and  Order  directed  existing 
licensees  to  file  applications  to  modify 
their  licenses  to  rBne<;t  operations 
consistent  with  the  new  band  plan  for 
niultilateration  systems. 

4.  In  addition  to  adopting  a  new 
spectrum  plan  and  grandfathering 
provisions,  the  C.ominission  resolved 
other  technical  issues  in  the  LMS  Report 
and  Order.  The  Commission  established 
conditions  under  which  Part  l.'i 
operations  would  n«.t  be  (;onsidered  to 
cause  interference  to  multilateration 
licensees.  It  allowed  mullilateralion 
licensees  to  commeiu*  operations  only 
after  demonstrating  efforts  to  minimize 
interference  with  Part  15  operations. 

5.  In  the  Order  on  Reconsideration, 
the  Commission  clarifies  its  decision  in 
the  LMS  Report  and  Order  regarding  the 
treatment  of  grandfathered  LMS  systems 
with  resp«<:t  to  Part  15  interference 
testing.  In  addition,  it  clarifies  that  the 
rule  regarding  non-interference  by  Part 
15  devices  set  out  in  §  90.361  applies  tn 
grandfethered  LMS  licensees  that  did 
not  construct  as  of  February  3,  1995.  as 
well  as  future  LMS  licensees.  It  also 
considers  modification  of  various 
technical  rules,  including  emission 
mask  specification,  frequency  tolerance, 
and  site  relocation,  and  we  clarify  our 
rules  regarding  type  acceptance  of  LMS 
equipment.  Any  remaining  issues  raised 
in  the  petitions  for  reconsideration  will 
be  addressed  in  a  later  Memorandum 
Opinion  and  Order. 

6.  The  Order  on  Reconsideration  also 
extends  the  build-out  deadline  for 
grandfathered  LMS  licensees  by  fivff 
months,  to  September  1.  19fl6.  h  also 
notes  that  because  the  902-928  MHz 
frequency  t>and  is  shared  with  federal 
government  users,  LMS  operators  are 
required  to  coordinate  with  the 
Interdepartmental  Radio  Advisory 
Committee  (IRAC)  concerning  any 
proposed  modifications  to  their  sy.stems. 
The  Commission  expresses  concern  that 
if  existing  licensees  must  await  the 
completion  of  such  frequency 
coordination  process  biefore 
commencing  modiPications  to  their 
systems,  licensees  may  not  have 
sufficient  time  to  complete  their  system 
modifications  by  the  build-out  deadline. 
As  a  result,  the  Commission  concludes 
that  these  licensees  should  be  permitted 
to  b«!gin  modifications  to  their  systems 
provided  they  have  initi.ited  the 
frequency  coordination  pro<  uss  with 
IRAC  and  on  the  condition  ttiat  the 
Commission's  final  npproval  of  such 
modifications  will  hf  'ontii'^jfiil  upon 
the  successful  ronipleiiiii  ui  sui  h 
(rt!quen(.v  cnortliii.itiuii. 


7.  In  addition.  On  May  22,  1995, 
Southwestern  Bell  Mobile  Systems 
(SBMS)  filed  a  request  for  waiver  of 
Section  90.363  of  the  Commission's 
Rules  to  grandfather  SBMS  applications 
that  were  pending  as  of  the  date  the 
LMS  Report  and  Order  was  adopted. 
The  Commission  concludes  that 
pending  LMS  applications  should  not 
be  eligible  for  grandfathering.  The 
Commission  notes  that  its  stated 
purpose  in  adopting  grandfathering 
provisions  was  "|t|o  ensure  that  our 
new  licensing  scheme  does  not  impose 
undue  hardship  on  existing,  operating 
multilateration  jLMSl  systems,"  and  to 
allow  alreudy-licensed  systems  the 
opportunity  to  construct  and  operate 
pursuant  to  the  LMS  rules  adopted  in 
the  LMS  Report  and  Order.  LMS  Report 
and  Order,  10  FCC  Red  at  4728.  The 
Commission  concludes  that  if  some 
licensees  are  warehousing  spectrum,  as 
alleged  by  SBMS.  then  they  will  likely 
not  construct  in  the  time  allotted  so  as 
to  attain  grandfathered  status.  That 
spectrum  will  then  be  available  for 
competitive  bidding  by  all  prospective 
licensees,  including  SBMS  if  they  so 
choose. 

8.  Further,  the  Commission  notes  the 
argument  of  SBMS  that  in  the  SMR 
context,  the  Commission  adopted  a 
grandfathering  provision  awarding 
certain  secondary  sites  in  the  900  MHz 
SMR  service  primary  status  so  as  to 
entitle  them  to  full  interference 
protection  and  decided  to  grandfather 
pending  applications  for  these 
se<:ondary  sites,  concluding  that  this 
would  promote  service  to  the  public 
that  the  additional  amount  of  protected 
spectrum  would  be  de  minimis  and  that 
such  action  would  be  equitable  in  light 
of  processing  delays.  The  Coiiimissioo 
distinguishes  the  SMR  situation  from 
the  case  of  pending  LMS  applications  in 
that  the  900  MHz  SMR  secondary  sites 
were  extensions  of  primary  sites  that 
were  already  licensed  and  constructed, 
while  the  LMS  facilities  at  issue  are 
unbuilt.  Thus,  it  is  questionable  bow 
service  to  the  public  would  be 
facilitated  by  extending  grandfethered 
status  to  sites  that  have  not  even  been 
licensed,  much  less  constructed. 
Moreover,  grant  of  the  pending 
applications  could  materially  alter  the 
LMS  landscape  by  adding  a  number  of 
additional  sites  and  would  thus  not  be 

a  df  winimis  change.  Accordingly,  the 
Commission  declines  SBMS's  request 
and  clarifies  that  LM.S  applications  filed 
prior  to  February  3.  1995.  will  not  be 
eligible  for  grandfathering  SBMS  also 
asks  for  an  extension  of  the  construction 
(leadline  for  its  pending  applications. 
Because  the  Commission  is  not 


affording  SBMS  grandfathered  status 
with  respect  to  these  applications,  this 
issue  is  moot.  In  addition,  SBMS  seeks 
a  waiver  to  permit  relocation  of 
grandfathered  sites  by  more  than  two 
kilometers  and  to  add  sites  within  a  75- 
mile  radius.  This  same  suggestion  was 
made  by  petitioners  for  reconsideration 
and.  for  the  reasons  discussed  infra,  the 
Commission  denies  SBMS's  request. 

11.  Discussion 

A.  Multilateration  System  Operations 
(Part  15  Testing) 

9.  In  the  LMS  Report  and  Order,  the 
Commission  adopted  a  spectrum  band 
plan  and  established  technical  criteria 
for  the  operators  of  the  various  systems 
designed  to  minimize  the  potential  for 
interference  and  provide  a  more 
conducive  environment  for  sharing  of 
the  band  by  disparate  services.  In  an 
effort  to  ensure  that  the  coexistence  of 
the  various  services  in  the  band  would 
be  as  successful  as  possible,  the 
Commission  decided  to  condition  the 
grant  of  each  MfA  multilateration 
license  on  the  licensee's  ability  to 
demonstrate  through  actual  field  tests 
that  their  systems  do  not  cause 
unacceptable  levels  of  interference  to 
Part  15  devices. 

10.  On  reconsideration,  Part  15  users 
requested  that  grandfathered 
multilateration  LMS  systems  be 
required  to  demonstrate  through  testing 
that  their  systems  will  not  cause 
unacceptable  interference  to  Part  15 
devices.  Further,  some  Part  15 
petitioners  suggested  that  the 
Conunission  establish  uniform 
guidelines  for  the  testing  of  LMS 
systems  and  the  demonstration  of  non- 
interference to  Part  15  devices.  Some 
LMS  providers,  on  the  other  hand, 
argues  that  testing  of  LMS  systems  is  not 
necessary.  Further,  some  pairties 
contended  that  the  testing  requirement 
violated  the  Administrative  Procedure 
Act  (APA)  because  testing  procedures 
were  not  contemplated  in  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding.  Notice  of  Proposed  Rule 
Making,  PR  Docket  No.  93-61.  8  FCC 
Red  2502  (1993),  58  FR  21276  (April  20. 
1993).  and/or  because  testing 
requirements  materially  alter  the  Part  15 
rules,  which  was  not  previously 
proposed. 

11.  In  the  Order  on  Reconsideration, 
the  Commission  clarifies  that  as  a 
condition  of  grandfathering,  it  will 
require  all  multilateration  LMS 
operators  who  did  not  construct  stations 
prior  to  February  3,  1995,  to 
demonstrate  through  testing  that  their 
LMS  systems  will  not  cause 
unacceptable  interference  to  Part  15 
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devices.  The  Commission  reiterates  that 
multilateration  licensees  may  employ 
any  one  of  a  number  of  technical 
refinements,  i.e.,  limiting  duty  cycle, 
pulse  duration  power,  etc..  to  facilitate 
band  sharing  and  minimize  interference 
to  Part  15  operations.  Further,  the 
Commission  seeks  to  ensure  not  only 
that  Part  15  operators  refrain  from 
causing  harmful  interference  to  LMS 
systems,  but  also  that  LMS  systems  are 
not  operated  in  such  a  manner  as  to 
degrade,  obstruct  or  interrupt  Part  15 
devices  to  such  an  extent  that  Part  15 
operations  will  be  negatively  affected. 

12.  The  Order  on  Reconsideration 
declines  to  establish  specific  guidelines 
for  Part  15  testing  at  this  time.  The 
Commission  states  that  it  recognizes 
that  LMS  systems  employ  different 
methods  to  provide  location  and 
monitoring  that  are  constantly  changing 
to  keep  up  with  consumer  demand. 
Moreover,  the  Part  15  industry  has  an 
even  greater  array  of  technologies  that 
fluctuate  in  response  to  the  needs  of  the 
public.  It  thus  concludes  that  it  would 
be  inappropriate  to  apply  uniform 
testing  parameters  to  those  varied 
technologies,  as  no  one  testing  method 
would  adequately  address  the  needs  of 
either  LMS  or  Part  15  operations. 
Instead,  the  Commission  believes  that 
the  more  prudent  course  of  action 
would  be  for  LMS  and  Part  15  operators 
to  work  closely  together  to  reach 
consensus  on  testing  guidelines  that 
satisfy  their  respective  requirements. 

13.  Further,  tne  Commission  does  not 
agree  that  its  adoption  of  the  testing 
requirement  violated  the  APA.  The 
Commission  believes  that  the  testing 
requirement  was  a  logical  outgrowth  of 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding,  which  sought  comment 
on  ways  to  accommodate  the  various 
users  of  the  902-928  MHz  band. 
Moreover,  it  concludes  that  the  rules 
adopted  in  the  LMS  Report  and  Order 
do  not  modify  our  Part  15  rules  by 
elevating  the  status  of  Part  15  providers, 
as  alleged  by  some  petitioners.  Part  15 
operation  remain  secondary:  the  testing 
requirement  is  merely  an  attempt  to 
achieve  the  most  efficient  coexistence 
possible  among  the  various  users  of  the 
band. 

B.  Accommodation  of  Secnndnn-  Users 
in  the  902-928  MHz  Band 

14.  The  LMS  Report  and  Order 
affirmed  that  unlicensed  Part  15  devices 
in  the  902-928  MHz  band  are  secondary 
and.  as  in  other  bands,  may  not  cause 
harmful  interference  to  and  must  accept 
interference  from  all  other  operations  in 
the  band.  To  accommodate  the  concerns 
of  Part  15  users  about  their  secondary 
status  in  light  of  multilateration  LMS 


and  our  authorizing  LMS  to  use  the 
additional  8  MHz  of  the  band  (902-903. 
912-918  and  927-928  MHz),  however, 
the  Commission  in  the  LMS  Report  and 
Order  adopted  rules  that  describe  a 
"safe  harbor"  within  which  a  Part  15 
operation  would  be  deemed  not  to  cause 
interference  to  a  multilateration  LMS 
system. 

15.  On  reconsideration,  many 
petitioners  agreed  that  a  safe  harbor 
provision  is  necessary  to  provide  Part  15 
technologies  protection  against  claims 
of  interference  from  existing  LMS 
licensees.  On  the  other  hand,  most  LMS 
petitioners  argued  that  they  should  be 
able  to  rebut  any  presumption  of  non- 
interference by  Part  15  operators.  II  not, 
thev  argued,  a  large  class  of  Part  15 
devices  will  be  immune  from 
complaints  of  interference  to 
multilateration  licensees.  They  also 
contended  that  such  a  result  v;ould  be 
contrary  to  the  secondary  status  of  Part 
15  devices. 

16.  In  the  Order  on  Reconsideration, 
the  Commission  clarifies  that  if  Part  15 
devices  operate  within  the  "safe  harbor  " 
provision  they  will  be  deemed  not  to 
cause  harmful  interference  to  LMS 
operators.  In  addition,  this  provision 
applies  to  all  LMS  licensees,  including 
existing  and  grandfathered  licensees. 
The  Commission  notes  that  in  the  LMS 
Report  and  Order,  it  stated  that  a 
definition  of  what  shall  constitute 
harmful  interference  from  amateur 
operations  or  unlicensed  Part  15  devices 
to  multilateration  LMS  systems  would 
promote  the  cooperative  use  of  the  902- 
928  MHz  band.  It  also  noted  that  this 
"safe  harbor"  approach  would  promote 
effective  use  of  the  902-928  MHz  band 
by  the  various  services  through 
establishing  the  parameters  under 
which  such  devices  may  operate 
without  risk  of  receiving  complaints  of 
interference  from  service  providers  with 
a  higher  allocation  status.  Based  on  the 
technical  diversity  of  the  numerous 
existing  LMS  systems  and  the 
multiplicity  of  Part  15  devices  that 
eventually  will  be  placed  in  operation, 
the  Commission  concluded  in  the  LMS 
Report  and  Order  that  some  interference 
problems  would  remain  unresolved.  As 
a  result,  the  Commission  determined 
that  by  providing  multilateration  LMS 
system  operators  a  means  of  recourse  by 
way  of  complaint  to  the  Commission 
only  when  a  Part  15  device  is  not 
operating-in  the  "safe  harbor."  the  vast 
majontv  of  equipment  and  services 
would  be  able  to  operate  succe.ssfully  in 
this  band.  The  Commission  concludes 
in  the  Order  on  Reconsideration  that 
although  the  multilateration  LMS 
sy.stem  operators  will  not  be  able  to  file 

a  complaint  with  the  Commission  where 


the  Part  15  user  has  satisfied  the  "safe 
harbor"  provisions,  the  Commission 
encourages  LMS  operators  to  resolve  the 
interference  by  modifying  their  systems 
or  by  obtaining  the  voluntary 
cooperation  of  the  Part  1 5  user.  The 
Commission  disagrees  that  such  a  result 
is  inconsistent  with  the  secondary  status 
of  Part  15  devices  under  our  Rules  and 
believes  that  its  approach  will  assure 
the  efficient  and  equitable  use  of  the 
902-928  MHz  band. 

C.  Technical  Issues 

1.  Emission  Mask  Specification 

In  the  LMS  Report  and  Order,  the 
Commission  required  that  licensees' 
emissions  be  attenuated  by  at  least  55  + 
10  log(P)  dB  at  the  edges  of  the  specified 
LMS  subbands.  The  band  edges  for 
multilateration  systems  where 
emissions  must  be  attenuated  are  904, 
909.75.  919.75.  921.75.  927.50.  927.75 
and  928  MHz.  If  the  919.75-921.75  and 
921.75-927.25  MHz  subbands  were 
aggregated  by  a  single  licensee,  the 
emission  mask  limitations  at  the  band 
edges  at  921.75  and  927. .50  MHz  may  be 
ignored.  The  band  edges  for  non- 
multilateratidn  systems  where 
emissions  must  be  attenuated  are  902, 
904,  909.75  and  921.75  MHz. 

18.  On  reconsideration,  a  group  of 
LMS  providers  cxintended  that  the 
emission  mask  adopted  in  the  LMS 
Report  and  Order  is  flawed  They 
propose  a  modification  of  the  emission 
mask  specification  that  they  believe 
should  not  inhibit  the  operation  of  rton- 
multilateration  systems,  and  the 
emission  levels  outside  of  the 
multilateration  LMS  sub-bands  would 
be  below  the  field  strength  levels 
permitted  under  Part  15  of  the 
Commission's  Rules  for  operation 
within  the  902-928  MHz  band.  The 
proposed  emission  mask  spe<:ification  is 
as  follows: 

For  L.MS  wideband  emissions,  operating  in 
the  902-928  MHz  bitnii   in  an>  100  kHz  band. 
the  center  frpqueni  \  of  whit  h  is  rfrrmveii 
from  the  (enter  of  iiiithorize{i  snl>-li«nii(s)  tiy 
more  than  50  percent  up  lo  and  int  luding 
250  penent  of  the  authorizi-d  biind width 
The  mean  power  of  rmiss:(>ii>  sfiull  in' 
riltenudted  below  the  m.iximiini  permitted 
output  power,  as  specified  b>  the  following 
equation  but  in  no  rase  less  than  JliiB 
,\=16-K)  4  (P-SOl+lOlogB  (attenuation  greater 

than  66(iB  is  not  required) 
Where; 
A=attenualion  (in  <iei:ibels)  lielow  the 

maximum  permittid  output  power  level 
P=perc:ent  removed  from  the  center  of  the 

aulhoriziKl  sub-band(s) 
B=authoriz<>d  bandwidth  in  megahertz 

19.  On  the  other  hand.  CellNel.  a  Fart 
15  operator,  objected  to  the  relaxntion  of 
the  emission  mask  specification. 
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contending  that  [he  potential  for 
interference  to  Part  15  devices  will  be 
increased  if  the  emission  mask 
requirements  are  relaxed.  Flughes 
contended  that  the  attenuation  u.sed  in 
the  formula  proposed  by  the  LMS 
Providers  would  be  insufficient  to 
prote(;t  adequately  against  interference 
in  the  portion  of  the  spectrum  band  set 
aside  for  non-niultilateration  systems. 
Thus,  Hughes  proposed  a  variation  of 
the  LMS  multilateration  parties'  formula 
that  requires  greater  attenuation.  The 
Part  l.")  Coalition  contended  that  there  is 
no  justiTication  for  relaxing  the  emission 
mask  standard.  TIA  opposed  the 
justifir^tion  used  by  the  LMS  Providers 
to  modify  the  emission  mask 
specification.  TIA  pointed  out  that  the 
LMS  Providers'  proposal  is  very  similar 
to  Sections  21.106(a)(2)  and  94.71(c)(2) 
of  our  rules,  which  specify  emission 
limits  for  the  Domestic  Public  Fixed 
Radio  Services  and  Private  Operational 
Fixed  Microwave  Service,  respet:tively. 
Further.  TIA  contended  that  in  fixed 
services,  the  emission  is  but  one  of 
several  ways  to  prevent  interference, 
while  in  mobile  services  emission 
masks  and  power  limits  are  the  primary 
forms  of  interference  control.  It 
contended  that  while  it  may  be 
appropriate  to  base  the  limits  of  LMS 
wideband  emissions  on  the  limits  that 
apply  to  high-speed  digital  microwave 
transmissions,  it  is  not  reasonable  that 
the  LMS  specification  should  tie  less 
strict  than  the  fixed  microwave 
specification. 

20.  In  the  Order  on  Reconsideration, 
the  Commi.ssion  finds  that  the  LMS 
providers  have  shown  that  the  single 
emission  mask  adopted  in  the  LMS 
Report  and  Order  to  cover  all  LMS 
operations  in  the  902-928  MHz  band  is 
not  appropriate  for  multilateration  LMS 
systems.  It  notes  that  the  LMS  providers 
stated  that  none  of  their  various 
multilateration  systems,  either  existing 
or  proposed,  can  comply  with  the 
existing  mask  and  still  achieve  a 
commercially  marketable  level  of 
locating  accuracy.  Additionally,  the 
Commission  states  that  it  is  persuaded 
by  the  LMS  providers  that  an  emission 
niask  similar  to  the  one  applicable  to 
narrowband  PCS  channels  is  more 
appropriate  for  narrowband  forward 
link  equipment  operating  in  the 
spectrum  between  927.250  MHz  and 
928  MHz. 

21.  Therefore,  the  Conmiission  states 
that  it  will  not  apply  the  existing  mask 
to  equipment  used  for  widebatul 
multilateration  links,  either  forward  or 
reverse,  in  the  three  subbands  904- 
909.75  MHz,  921.75-927.25  MHz  and 
919.7,5-921.75  MHz,  or  to  equipment 
u.sed  for  narrowband  forward  links  in 


the  spectrum  between  927.25  and  928 
MHz.  Instead,  it  will  adopt  two 
additional  emission  masks,  both 
essentially  the  same  as  proposed  by  the 
LMS  providers,  that  will  apply  to  this 
equipment.  All  other  equipment  to 
operate  in  the  LMS  will  remain  subject 
to  the  emission  mask  adopted  in  the 
Report  and  Order. 

22.  Although  these  new  emission 
masks  are  less  stringent  than  the  one 
adopted  in  the  Report  and  Order,  they 
do  require  a  greater  attenuation  of  out- 
of-band  emissions  than  was  considered 
to  be  required  for  multilateration 
systems  operating  under  the  interim 
rules.  The  Commission  states  its  belief 
that  these  masks  are  adequate  to  prevent 
interference  to  non-multilateration 
systems.  The  Commission  indicates  that 
while  TIA  is  correct  that  these  new 
masks  are  less  stringent  than  those  for 
fixed  microwave  links,  it  does  not  agree 
with  TIA  that  the  masks  for  LMS 
multilateration  systems  must 
necessarily  be  more  strict  than  for  fixed 
microwave  links.  These  two  services  are 
very  different  and  the  expectations  of 
potential  interference  must  also  be 
considerably  different — one  is  a  highly 
coordinated  fixed  microwave  service  in 
exclusively  allocated  spectrum  and  the 
other  is  a  mobile  multilateration  system 
operating  in  spectrum  shared  with  a 
multitude  of  other  users.  Also,  the 
Commission  states  that  it  is  not 
persuaded  that  the  refinement  suggested 
by  Hughes  (increasing  the  slope  of  the 
wideband  mask)  is  necessary  to  prevent 
interference,  and  that  adopting  it  might 
unnecessarily  preclude  the  use  of  some 
technologies  or  favor  one  type  of  system 
over  another. 

2.  Frequency  Tolerance 

2.1.  In  the  LMS  Report  and  Order,  the 
Commission  adopted  a  frequency 
tolerance  of  0.00025  percent  (2.5  parts 
per  million  (ppm))  for  both 
multilateration  and  non-multilateration 
systems.  It  noted  that  tighter  frequency 
tolerances  were  justified  to  help  reduce 
the  potential  for  interference  to  systems 
operating  on  adjacent  frequencies. 

24.  On  reconsideration,  Hughes,  TI/ 
MFS.  and  AMTECH  requested  that  the 
(Commission  relax  the  frequency 
tolerance.  Hughes  argued  that  the 
0.00025  percent  frequency  tolerance  is 
overly  restrictive  for  non-multilateration 
systems.  It  contended  that  a  frequency 
tolerance  of  2.5  ppm  does  not  add 
significantly  to  existing  means  of 
avoiding  interference  between  non- 
multilateration  systems  within 
designated  subbands.  Hughes  submitted 
that  since  non-multilateration  systems 
operate  over  relatively  short  ranges,  the 
instances  of  coverage  overlap  between 


facilities  on  adjacent  channels  will  be 


rare. 


25.  Hughes  further  alleged  that  the 
present  frequency  tolerance  level  would 
necessitate  a  significant  and  expensive 
design  modification  for  their  Vehicle  to 
Roadside  Communications  (VRC) 
system  readers.  In  addition,  they 
contended  that  equipment  changes 
required  to  conform  their  VRC  mobile 
transponders  to  the  present  frequency 
tolerance  level  would  be  economically 
prohibitive,  if  the  Commission  decides 
to  maintain  the  present  frequency 
tolerance  level  for  non-multilateration 
systems.  Hughes  requested  that  the 
Commission  apply  the  frequency 
tolerance  level  only  to  the  reader 
transmitters  and  not  to  the  mobile 
transponders,  which  are  designed  to 
transmit  with  extremely  low  power  and 
only  while  passing  in  close  proximity  to 
a  reader. 

26.  According  to  TI/MFS  there  are  no 
current  LMS  non-multilateration 
systems  in  operation  that  conform  to  the 
2.5  ppm  frequency  tolerance.  They 
noted  that  most  of  the  non- 
multilateration  technology  operates  at 
frequency  tolerance  levels  no  greater 
than  50  ppm.  TI/MFS  stated  its  belief 
that  the  imposition  of  the  present 
frequency  tolerance  level  will  have  the 
negative  effect  of  decreasing  both 
available  technology  and  potential 
players  in  the  market. 

27.  In  response  to  the  concerns  raised 
by  the  non-multilateration  system 
operators,  the  Commission  in  the  Order 
on  Reconsideration  imposes  the  present 
frequency  tolerance  level  of  2.5  ppm  on 
high  power  fixed  reader  transmitters 
operating  near  the  band  edges,  but  not 
on  mobile  transponders  or  hand-held 
portable  readers.  The  Commission  is 
persuaded  that  the  significant  cost  of 
tightening  the  frequency  tolerance  for 
mobile  transponders  and  hand-held 
readers  could  severely  raise  the  cost  of 
the  devices  beyond  the  realm  of 
economic  feasibility.  The  Commission  is 
not  changing  the  tolerance  requirement 
for  other  non-multilateration  LMS 
systems  or  for  multilateration  LMS 
systems. 

3.  Type  Acceptance 

28.  In  the  LMS  Report  and  Order,  the 
Commission  determined  that  the  mobile 
nature  of  most  LMS  transmitters  and  the 
new  advanced  technology  that  will  be 
employed  by  this  equipment  justified 
strict  regulatory  oversight  of  having 
equipment  type  accepted  rather  than 
continuing  to  use  the  notification 
procedure.  Therefore,  it  decided  that  all 
LMS  equipment  imported  or  marketed 
after  April  1.  1996,  including  the 
"transmitting  tags"  used  in  certain  non- 
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multilateration  systems,  must  be  type 
accepted  for  use  under  Part  90.  If. 
however,  these  units  met  the 
requirements  under  Part  15,  they  may 
have  been  authorized  under  that  part 
and  do  not  need  to  be  type  accepted. 

29.  On  reconsideration,  the  LMS 
providers  requested  that  for  systems 
constructed  after  February  3, 1995,  that 
the  type  acceptance  requirement  for 
multilateration  LMS  be  extended  from 
the  current  date  of  April  1, 1996,  until 

"  months  after  any  rule  on 
rfccusideration  concerning  the  emission 
mask  ithe  "1996  Effective  Date").  They 
also  requested  that  ail  LMS  transmitters 
imported  or  manufactured  domestically 
prior  to  the  1996  Effective  Date  be 
exempt  from  type  acceptance  regardless 
of  wtiether  they  are  used  before  or  after 
the  1996  Effective  Date.  In  addition, 
they  asked  the  Commission  to  clarify 
that  LMS  providers  may  mdefinitely 
continue  to  use  equipment  deployed 
prior  to  the  1996  Effective  Date 
provided  that  it  is  not  marketed  after 
that  date  (whether  the  deadline  is  April 
1.  1996  or  a  later  date),  unless  the 
equipment  is  first  type  accepted. 

30.  The  LMS  providers  further 
requested  that  for  systems  constructed 
before  February  3, 1995,  the  installation 
of  non-type  accepted  multilateration 
LMS  transmitters  imported  or 
manufactured  domestically  on  or  before 
the  1996  Effective  Date  should  be 
permitted  through  April  1,  1998.  They 
urged  that  such  equipment  need  not  be 
type-accepted  at  any  time  unless  such  a 
step  is  necessar>'  in  order  to  resolve 
interference  problems  that  cannot 
otherwise  be  accommodated,  but  that 
such  equipment  must  comply  with  the 
emission  mask  requirements  by  April  1, 
1998.  In  addition,  for  systems 
constructed  and  placed  into  operation 
before  February  3. 1995,  the  LMS 
providers  would  mandate  that 
transmitters  imported  or  manufactured 
after  the  1996  Effective  Date  must  be 
type  accepted.  Similarly,  AMTECH 
requests  that  the  Commission  delay  the 
type-acceptance  date  at  least  until  12 
months  after  final  technical 
requirements  have  been  adopted. 

31.  In  the  Order  on  Reconsideration, 
the  Commission  states  its  belief  that  the 
type  acceptance  requirements  it  adopted 
in  the  LMS  Report  and  Order  are 
necessary  to  ensure  efficient 
deployment  of  LMS  to  the  public 
without  causing  significant  interference. 
The  Commission  provides  that  it 
recognizes  the  concern  of 
multilateration  LMS  operators  that  they 
may  experience  difficulty  in  meeting  the 
construciion  deadline  if  they  must 
comply  with  type  acceptance 
requirements.  To  alleviate  this  concern. 


the  Commission's  Office  of  Engineering 
and  Technology  has  committed  to 
process  type  acceptance  applications 
within  40  days  of  receipt.  Further,  the 
Commission  notes  that  it  has  extended 
the  construction  deadline.  The 
Commission  therefore  concludes  that 
compliance  with  these  type  acceptance 
requirements  should  not  impede  a 
licensee's  efforts  to  meet  the  build-out 
deadline.  It  also  notes  that  constructed 
multilateration  LMS  systems  must  also 
meet  type  acceptance  requirements  after 
September  1,  1996. 

32.  The  Commission  further  notes  that 
non-multilateration  systems  contain  a 
substantial  amount  of  embedded 
equipment  with  numerous  users, 
particuferly  state  and  local 
governments.  Thus,  non-multilateration 
system  operators  will  be  able  to 
continue  operation  of  current 
equipment  until  replacement  is  needed. 
However,  if  non-multilateration  system 
operators  decide  either  to  build  new 
systems  or  replace  existing  equipment 
on  or  after  September  1,  1996,  the 
Commission  states,  the  new  equipment 
must  comply  with  type  acceptance  by 
April  1.  1998. 

4.  Site  Relocation 

33.  In  the  LMS  Report  and  Order,  the 
Commission  allowed  LMS  licensees  to 
modify  their  applications  to  comply 
with  the  new  band  plan,  and  stated  that 
an  alternate  site  must  he  within  two 
kilometers  (km)  of  the  site  specified  in 
the  original  license.  On  reconsideration, 
the  LMS  providers  contended  that  the 
two  kilometer  restriction  is  unworkable 
due  to  the  upcoming  April  1. 1996. 
deadline  for  preserving  grandfathered 
status.  They  argued  that  competition  for 
wireless  facilities  has  caused  many  sites 
to  become  unavailable  or  unsuitable  for 
LMS  use.  They  also  noted  that  site 
surveys  and  negotiations  are  time- 
consuming  and  in  many  cases 
replacements  within  the  2  km  radius 
either  do  not  exist  or  are  unavailable. 
Thus,  the  LMS  providers  proposed  that 
the  Commission  instead  allow 
replacement  sites  within  a  ten-mile 
radius. 

34.  The  Commission  declines  to 
modify  the  site  relocation  restriction  in 
the  Order  on  Reconsideration.  It  notes 
that  the  Third  Report  and  Order  in  GN 
Docket  No.  93-252  utilized  two 
kilometers  as  the  benchmark  for 
determining  whether  an  application  for 
a  site  change  of  a  CMRS  facility  is  to  be 
treated  as  a  modification  application  or 
an  'initial'"  application  for  the  purpose 
of  determining  eligibility  for 
competitive  bidding  procedures. 
Implementation  of  Sections  3{n)  and 
332  of  the  Communications  Act- 


Regulatory  Treatment  of  Mobile 
Services,  Third  Report  and  Order,  GN 
Docket  No.  93-252,  9  FCC  Red  7988.  59 
FR  59945  (Nov.  21, 1994)  (CMRS  Third 
Report  and  Order).  The  Commission 
concludes  that  the  LMS  providers  have 
failed  to  demonstrate  adequately  that  a 
different  benchmark  should  apply  in  the 
LMS  context  and  that  it  will  continue  to 
place  a  2  km  restriction  on  replacement 
sites  for  LMS  systems. 

III.  Procedural  Matters  and  Ordering 
Qauses 

35.  The  Final  Regulatory  Flexibility 
Analysis,  as  required  by  Section  604  of 
the  Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  §  604  is  as  follows: 

36.  Need  and  Purpose  of  this  Action; 
The  rules  adopted  herein  will  enhance 
use  of  the  902-928  MHz  band  for 
location  and  monitoring  systems.  The 
new  rules  create  a  more  stable 
environment  for  LMS  system  licensees 
and  provides  much  needed  ffexibility 
for  operators  of  such  systems. 

37.  Issues  Raised  in  Response  to  the 
Initial  Regulatory  Flexibility  ,\nalysis: 
There  were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

38.  Significant  Alternatives 
Considered  and  Rejected:  All  significant 
alternatives  regarding  grandfathering 
issues  are  discussed  in  this  Order  on 
Reconsideration.  Other  issues  raised  on 
reconsideration  will  be  addressed  in  a 
forthcoming  Memorandum  Opinion  and 
Order. 

39.  It  is  ordered  that,  pursuant  to  the 
authority  of  Sections  4(i).  302.  303(r). 
and  332(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
§§154(i).  302.  303tr),  and  332(a).  the 
rule  changes  specified  below  are 
adopted. 

40.  It  is  further  ordered  that  the  rule 
changes  set  forth  below  will  become 
effective  May  30,  1996.  except  for 

§§  90.203(b)(7)  and  90.363(d).  Sections 
90.203(b)(7)  and  90.363(d)  were 
effective  March  18. 1996.' 

41.  It  is  further  ordered  that  the 
petitions  for  reconsideration  filed  by  the 
parties  listed  in  the  attachment  below 
are  granted  to  the  extent  discussed 
herein,  and  denied  to  the  extent 
discussed  herein.  Those  issues  not 
resolved  bv  this  Order  on 


■  Sec!io:.s  90  20i(b!;7l  and  90  36?(d;  extend  the 
tvpe  acceptance  and  constnirlion  deadlines. 
r»>speclivetv.  from  .Kprli  1   T996.  to  Septemtjer  1. 
1996.  As  such,  'hest  ruies  relie\e  a  restriction  ana 
are  not  subiect  !c  the  30  days'  notice  requiremen; 
of  the  .\dnr".;>;iT!;i\r  Prncecure  Ac;  (.\P.\i.  See  5 
\    SC  '^i'd'i'A'i  Moreo\pr.  tho  Comniision  finds 
cood  caust  !o  make  these  .-ules  effective  on  iess 
'.har  io  divs  notice  to  prevent  the  lormer  type 
afif  piance  and  construction  deadline  o(  .\pril  1. 
1996,  f:,.n  laKing  effect  See  5  U.S.C.  553(d)(3). 
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Reconsideration  will  addressed  in  a 
future  Memorandum  Opinion  and 
Order. 

List  of  Subjects  in  47  CFR  Part  90 

Radio. 
Federal  Communications  Commission. 
William  F.  Galon, 
Acting  Secretary. 

Rule  Changes 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PAFTT  90— PRIVATE  LAND  MOBILE 
RAOfO  SERVICES 

-    1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 
1082,  as  amended;  47  U.S  C.  154,  303,  and 
332.  unless  otherwise  noted. 

2.  Section  90.203  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows: 

%  90.203    Type  acceptance  required. 

*  *  •  «  « 

(b)*  *  • 

(7)  Transmitters  imported  and 
marketed  prior  to  September  1. 1996  for 
U&9  by  LMS  systems. 

•        *        •         *         * 

3.  Section  90.210  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

$90,210    Emission  masks. 


(k)  Emission  Mask  K.  (1)  Wideband 
multilateration  transmitters.  For 
transmitters  authorized  under  Subpart 
M  to  provide  forward  or  reverse  links  in 
a  multilateration  system  in  the  subbands 
904-909.75  MHz,  921.75-927.25  MHz 
and  919.75-921.75  MHz,  and  which 
transmit  an  emission  occupying  more 
than  50  kHz  bandwidth:  in  any  100  kHz 
band,  the  center  frequency  of  which  is 
removed  from  the  center  of  authorized 
sub-band(s)  by  more  than  50  percent  of 
the  authorized  bandwidth,  the  power  of 
emissions  shall  be  attenuated  below  the 
transmitter  output  power,  as  specified 
by  the  following  equation,  but  in  no 
case  less  than  31  dB: 

A=16+0.4  (D-50)+10  log  B  (attenuation 
greater  than  66  dB  is  not  required) 

Where: 

A=attenuation  (in  decibels)  below  the 
maximum  permitted  output  power 
level 

D=displacement  of  the  center  frequency 
of  the  measurement  bandwidth 
from  the  center  frequency  of  the 
authorized  sub-band,  expressed  as  a 
percentage  of  the  authorized 
bandwidth  B 

B=authorized  bandwidth  in  megahertz. 

(2)  Narrowband  forward  link 
transmitters.  For  LMS  multilateration 
narrowband  forward  link  transmitters 
operating  in  the  927.25-928  MHz 
frequency  band  the  power  of  any 
emission  shall  be  attenuated  below  the 
transmitter  output  power  (P)  in 
accordance  with  following  schedule: 

On  any  frequency  outside  the 
authorized  sub-band  and  removed  from 

Minimum  Frequency  Stability 

(Parts  per  million  (ppm)] 


the  edge  of  the  authorized  sub-band  by 
a  displacement  frequency  (fd  in  kHz):  at 
least  116  log  ((f:d-^10}/6.1)  dB  or  50  +  10 
log  (P)  dB  or  70  dB,  whichever  is  the 
lesser  attenuation. 

(3)  Other  transmitters.  For  all  other 
transmitters  authorized  under  Subpart 
M,  the  peak  power  of  any  emission  shall 
be  attenuated  below  the  power  of  the 
highest  emission  contained  within  the 
authorized  channel  bandwidth  in 
accordance  with  the  following  schedule: 

(i)  On  any  frequency  within  the 
authorized  bandwidth:  Zero  dB; 

(ii)  On  any  frequency  outside  of  the 
authorized  bandwidth:  55-fl0log(P)  dB 
where  (F)  is  the  highest  emission  (watts) 
of  the  transmitter  inside  the  authorized 
bandwidth. 

(4)  The  resolution  bandwidth  of  the 
instrumentation  used  to  measure  the 
emission  power  shall  be  100  kHz, 
except  that,  in  regard  to  paragraph  (2)  of 
this  section,  a  minimum  spectrum 
analyzer  resolution  bandwidth  of  300 
Hz  shall  be  used  for  measurement  center 
frequencies  within  1  MHz  of  the  edge  of 
the  authorized  subband.  If  a  video  filter 
is  used,  its  bandwidth  shall  not  be  less 
than  the  resolution  bandwidth. 

(5)  Emission  power  shall  be  measured 
in  peak  values. 

4.  Section  90.213  is  amended  by 
revising  the  entry  for  the  902-928  MHz 
band  and  adding  footnote  13  to  the  table 
in  paragraph  (a)  to  read  as  follows: 

§90.213    Frequsncy  stability. 

(a)  *   *   • 


FrequefKy  range  (MHz) 


MoMe  stations 

Fixed  and 

base  sta- 

Over 2W        2W  or  less 

tions 

output             output 

power              power 

902-928 '3 


ZS 


2.5 


2.5 


'3  Fixed  non-multilateration  transmitters  operating  wittiin  40  kHz  from  the  tjand  edge,  intermittently  operated  hanO-held  readers,  and  mobile 
transponders  are  not  subject  to  frequency  tolerance  restrictions. 


5.  Section  90.363  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  90.363    Grandfathering  provisions  for 
existing  AVM  Licensees. 

*  *  •  *  • 

(d)  Multilateration  AVM  licensees  for 
stations  that  were  not  constructed  and 
placed  m  operation  on  or  before 


February'  3.  1995  must  construct  their 
LMS  systems  and  place  them  in 
operation  on  the  spectrum  identified  in 
their  LMS  system  license  on  or  before 
September  1,  1996,  or  their  licenses  will 
cancel  automatically  (see  Section  90.155 
(e)).  Also,  these  licenses  will  cancel 
.iiitomatically  on  July  1,  1996  unless 
timely  modification  applications  are 


filed  on  or  before  this  date  (see 
paragraph  (a)  of  this  section). 

*        *        ft        *        * 

Attachment — Petitions  for  Reconsideration 

Note:  This  attachment  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

1.  Ad  Hoc  Gas  Distribution  Utilities  Coalition 

(Ad  Hoc  Gas) 

2.  AirTouch  Teletrac  (Teletrac) 


3.  The  American  Radio  Relay  League,  Inc. 

(ARRL) 

4.  AMTECH  Corporation  (AMTECH) 

5.  CellNet  Data  Systems.  Inc.  (CellNet) 

6.  Connectivity  for  Learning  Coalition 

7.  Hughes  TraospKJrtation  Management 

Systems  (Hughes) 

8.  Intelligent  Transf)ortation  Society'  of 

America  (ITSA) 

9.  Metricom,  Inc.  and  Southern  California 

Edison  Company  (Metricom/SCE) 

10.  MobileVision,  L.P.  (MobileVision) 

n.  The  New  Jersey  Highway  Authority,  the 
New  Jersey  Turnpike  Authority,  the  New 
York  State  Thruway  Authority,  the 
Pennsylvania  Turnpike  Commission,  the 
Metropolitan  Transportation  Authority 
Bridges  and  Tunnels,  the  Port  Authority 
of  New  York  and  New  Jersey,  the  South 
jersey  Transportation  Authority  and  the 
Delaware  River  Port  Authority  ("the 
Interagency  Group"). 

12  The  Part  15  Coalition  (Part  15  Coalition) 

13.  Pinpoint  Communications  (Pinpoint) 

14.  Rand  McNallv  &  Company  (Rand 

McNally) 

15.  Safetran  Systems  Corp)oration  (Safetran) 

16.  Southwestern  Bell  Mobile  Systems,  Inc. 

(SBMS) 

17.  Texas  Instruments.  Inc.  and  .MPS 

Network  Technologies,  Inc.  (TI/MFS) 

18.  Uniplex  Corporation  (Uniplex) 

19.  UTC 

20.  Wireless  Transactions  Corporation 

(Wireless  Transactions) 

(FR  Doc.  96-10498  Filed  4-29-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 
PFARS  Case  96-D309] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Pricing  for 
Sales  of  Defense  Articles 

AGENCY:  Department  of  Defense  (DoD), 
ACTION:  hiterim  rule  with  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
statutory  provisions  which  require  that 
foreign  military  sales  wholly  paid  for 
from  funds  made  available  on  a 
nonrepayable  basis  shall  be  priced  on 
the  same  costing  basis  as  is  applicable 
to  acquisitions  of  like  items  purchased 
by  DoD  for  its  own  use. 

DATES:  Effective  date:  April  30,  1996. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  July  1,  1996,  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 


Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telefax  (703)  602-0350.  Please  cite 
DFARS  Case  96-D309  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  DFARS 
Subpart  225.73  to  implement  Section 
531A  of  the  Fiscal  Year  1996  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act 
(Pub.  L.  104-107),  which  amends 
Section  22  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2762)  to  require  that 
foreign  military  sales  of  defense  articles 
and  defense  services  wholly  paid  for 
from  funds  made  available  on  a 
nonrepayable  basis  shall  be  priced  on 
the  same  costing  basis  as  is  applicable 
to  like  items  purchased  by  DoD  for  its 
own  use. 

B.  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601  et  seq.. ' 
because  DEARS  Subpart  225.73  already 
requires  pricing  of  foreign  military  sales 
contracts  using  the  same  general 
principles  as  are  used  in  pricing  other 
defense  contracts.  The  only  significant 
change  in  this  rule  relates  to  the 
allowability  of  independent  research 
and  development  and  bid  and  proposal 
costs  in  accordance  with  the  cost 
principle  at  FAR  31.205-18.  This 
change  is  not  expected  to  significantly 
impact  small  entities,  as  most  contracts 
awarded  to  small  entities  are  awarded 
on  a  competitive,  fixed-price  basis  and 
do  not  require  application  of  the  FAR 
cost  principles.  An  initial  regulatory- 
fiexibility  analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  96-D309  in 
correspondence. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new- 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 


D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  compelling  reasons  exist  to 
promulgate  this  interim  rule  without 
prior  opportunity  for  public  comment. 
This  action  is  necessary  to  implement 
Section  531 A  of  the  Fiscal  Year  1996 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  104-107),  which  became 
effective  on  April  12.  1996.  Comments 
received  in  response  to  the  publication 
of  this  interim  rule  will  be  considered 
in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 

Michele  P.  Peterstm. 

ExecuUve  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  225  is 
amended  as  follows: 

PART  225— FOREIGN  ACQUISITION 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  41  US  C.  421  and  48  CFR 
Chapter  1 . 

2.  Section  225.7303  is  amended  by 
revising  the  title  to  read  as  follows; 

225.7303    Pricing  acquisitions  for  foreign 
military  sales  (FMS). 

3.  Section  225.7303-2  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (c)  to  read  as  follows. 

225.7303-2    Cost  of  doing  business  witti  a 
foreign  government  or  an  international 
organization. 

(a)  In  pricing  FMS  contracts  where 
non-U. S.  Government  prices  as 
described  in  225.7303-1  do  not  exist, 
except  as  provided  in  225.7303-5. 
recognize  the  reasonable  and  allocable 
costs  of  doing  business  with  a  foreign 
government  or  international 
organization,  even  though  such  costs 
might  not  be  recognized  in  the  same 
amounts  in  pricing  other  defense 
contracts.  Examples  of  such  r.osts 
include,  but  are  not  limited  tc 


(c)  The  provisions  of  10  L'.S.C  2372 
do  not  apply  to  contracts  for  foreign 
military  ."^ales.  Therefore,  '.he  cost 
Imiitations  on  independent  researt  h  ar,d 
development  and  hid  and  o'"nposal 
(IR&D/B&P)  costs  in  F.A.R  31.205-18  do 
not  apply  to  such  contracts,  except  as 
provided  in  225.7303-5.  The 
allowability  of  IR&D'B&P  (  osts  on 
contracts  for  foreign  military  sales  not 
whollv  paid  for  from  fund<i  made 
available  on  a  nonrepayable  basis  shall 
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be  limited  to  tlu;  i.ontracfs  <iII(k  nblf 
shnrp  of  the  (.oiitractor'.s  total  IR&[VH&P 
e.xpoiulituri'S.  lit  prii  iii}',  i:t)iitr.i(:fs  for 
such  roreigii  military  sales — 
•  •  •  •  • 

4.  Stu  tion  22''k7:U):\-')  is  added  to 
read  as  follows. 

225.7303-6    Aqolsitions  wholly  paid  for 
from  nonrepayabto  funds. 

(a)  In  accordance  with  22  US.C. 
27fi2(d),  fort'ijJii  militarv  sales  whollv 
paid  for  from  funds  made  available  on 
a  nonrepavnlile  basis  shall  be  priced  on 
the  same  costing  Iwisis  with  regard  to 
profit,  overfiead   IR.SdVBAP.  and  other 
costiiit;  elements,  as  is  appli<:able  to 
acqiiisitmns  of  like  items  purcha.sed  by 
DoD  for  its  own  use. 

(h)  Direct  costs  associated  with 
meetm^  a  for«ng!i  cu.slomer's  additional 
or  unique  requirements  will  ho 
allowable  linder  such  (;onfrai:ts.  Indirect 
burden  rates  applicable  to  .-.ucli  direct 
'.  osts  shall  be  permitted  at  the  same 
rates  applicable  to  acquisitions  ot  like 
items  purchased  bv  DoD  for  its  own  use. 

(c)  A  L'.S.  defense  contractor  may  not 
recover  costs  uicurred  to  implement  'ts 
offset  agreement  with  i  foreign 
government  or  international 
organization  if  the  organiz;ilion  iftfie 
foreign  military  sale  letter  of  Offer  and 
A(:(  eptani  e  is  tlnanceil  with  funds 
made  available  on  i  nnnrefi.ivable  basis. 

|KR  [>H  .  Mft    lOS-i.^  Kiied   I    J9-  9ti.  8:4fj  ami 
BILLING  COOC  50OO-O«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  663 

[Docket  No.  951227306-61 17-02;  I.D. 
121296C] 

Foreign  Fishing;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications;  and  Correction 

AGENCY:  National  Marine  Fisheries 

.Servii  e  (NMKS),  National  Oieanic  and 

Atmospherit.  Admifiistration  (N()A/\). 

Clomnierce 

ACTION:  Fin.il  1<)96  groundfish  fisherv 

specifications  for  Pacifi(.  whiting  and 

correction. 

SUMMARY:  NMFS  announces  the  ISlflb 
fishery  specifications  lor  F'acifif.  whiting 
in  the  I'  S.  exclusive  economic  zone 
(FEZ)  and  state  waters  o/f  the  coasts  of 
Washington,  Oregon,  and  (;alifornia  as 
autliorized  by  the  Pacific  Cioast 
Groundfish  Fishery  Management  Plan 
(FMP).  The  specifications  include  the 
level  of  the  acceptable  biological  catch 


(ABC)  and  harvest  guideline,  including 
the  distribution  between  domestic  and 
foreign  fishing  operations.  The  intended 
effet.l  of  this  action  is  to  establish 
allowable  harvest  levels  of  Pacific 
whiting  based  on  the  best  available 
scientific  information.  Corrections  are 
also  made  to  Table  1  in  the  annual 
specifications  and  management 
measures  for  the  Pacific  coast 
groundfish  fishery. 

EFFECTIVE  OATE:  May  1.5,  1996,  until  the 
effective  date  of  the  1997  annual 
specifications  and  management 
measures,  which  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  (Northwest  Region, 
NMF.S)  2()6-.'>26-6140;  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS) 
;n  0-980-4040. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
requires  that  fishery  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  harvest  guidelines  or  quotas 
be  spe<:ified  for  species  or  species 
groups  in  need  of  additional  protection, 
and  that  management  measures 
designed  to  acfiieve  the  harvest 
guidelines  or  quotas  ho  published  in  the 
Federal  Register  and  made  effective  by 
lanuary  1,  the  beginning  of  the  fishing 
year.  This  was  done  for  the  1996 
groundfish  fishery  (fil  FR  279,  January 
4.  1996),  with  one  exception.  Pacific 
whiting  (whiting).  Final  specifications 
for  whiting  were  not  announced  because 
the  Pacific  Fishery  Management  Council 
(Council),  which  makes  management 
recommendations  to  NMFS,  decided  to 
ilelav  its  consideration  until  1995 
hydroacoustic  survey  information  could 
be  included  in  the  assessment  on 
whiting  and  the  new  results  reviewed. 
Consequently,  preliminary  . 

spe(  ifications  for  whiting  were 
announced  concurrent  with  the  final 
spet.ifications  for  other  groundfish 
species.  As  in  the  pa.st,  the 
specifications  include  fish  caught  in 
stati;  ocean  waters  (0—3  nautical  miles 
(nm)  olfshore)  as  well  as  fish  caught  in 
the  FEZ  (3-200  nm  offshore). 

In  1994  the  ABC  for  whiting  was 
substantially  higher  than  in  previous 
vears.  primarily  be<:ause  it  was  based  on 
data  from  the  1992  hydroacoustic 
survey  that  utilized  new,  more  sensitive 
equipment,  and  extended  farther 
offshore  and  farther  north  to  encompass 
the  specie,^'  range.  To  provide  for 
cautious  exploitation  until  the  1992 
survey  results  could  be  confinned,  a 
conservative  harvest  rate  policy  was 
adopted  in  1994  and  1995  to  minimize 
the  risk  to  the  resource  if  the  ABC  is 
later  found  to  be  too  high.  Because 
initial  results  of  the  recent  1995  survey 


were  favorable,  the  Council  initially 
supported  resumption  of  the  moderate 
exploitation  rate  in  1996.  When  applied 
to  the  previous  year's  stock  assessment, 
this  resulted  in  a  preliminary  ABC 
recommendation  of  123,000  metric  tons 
(mt)  for  the  U.S.  and  Canada  combined. 
The  C:ouncil  also  recommended  that  the 
preliminary  U.S.  harvest  guideline 
continue  at  80  percent  (98.400  mt)  of  the 
ABC.  When  the  preliminary 
specifications  were  announced,  NMFS 
indicated  that  the  final  specifications 
could  be  higher  or  lower,  depending  on 
the  information  resulting  from  the  new 
survey  and  stock  assessment  on  wliiting. 

At  Its  March  1996  meeting  in 
Portland,  OR,  the  Council  reviewed  the 
new  stock  assessment,  which  indicated 
that  the  biomass  of  3-year-old  whiting 
was  60  percent  greater  than  expected, 
and  that  a  moderate  abundance  of  2- 
year-old  fish  will  be  recruited  to  the 
fishery  in  1996.  However,  the  Council 
recommended  delaying  the  return  to  the 
moderate  exploitation  rate  until 
resolution  of  new  questions  concerning 
the  correct  hydroacoustic  target  strength 
used  in  estimating  biomass.  The  target 
strength  calibrates  the  hydroacoustic 
survey  data  into  absolute  biomass  of 
whiting.  Even  so.  by  applying  the 
conservative  exploitation  rate  to  the 
new  stock  assessment,  the  Council's 
final  ABC  recommendation  (U.S.  and 
Canadian  combined)  of  265,000  mt  is 
42,000  mt  higher  than  the  1995  ABC  of 
223,000  mt  and  more  than  double  the 
preliminary  ABC  of  123,000  mt.  (Under 
the  new  stock  assessment,  a  moderate 
exploitation  rate  would  have  led  to  a 
1996  ABC  of  369,000  mt.) 

The  Council  also  confirmed  its 
preliminary  recommendation  to  set  the 
U.S.  harvest  guideline  at  80  percent  of 
the  U.S.-Canadian  ABC.  Therefore,  the 
final  U.S.  harvest  guideline  is  212,000 
mt  for  1996.  If  Canada  adopts  the  same 
ABC  and  calculates  its  share  as  30 
percent  of  the  total  catch,  as  in  the 
recent  pa.st,  the  U.S.-Cai>adian  ABC  will 
be  exceeded  by  about  14  percent.  These 
overages  have  not  caused  a  biological 
problem,  particular) v  given  the  large 
increase  in  the  ABC  in  1994  and  use  of 
the  conservative  exploitation  rate  in 
1994-96.  The  total  harvest  will  not 
reach  the  overfishing  level.  Bilateral 
discussions  with  Canada  are  exp)ected  to 
continue. 

The  whiting  harvest  guideline  in  1996 
is  designated  entirely  for  domestic 
harvesting  and  processing,  and  there  is 
no  surplus  for  joint  venture  or  foreign 
fishing  operations. 

Public  comments  on  the  preliminary 
whiting  specifications  were  requested 
through  February  5,  1996.  but  none 
were  received.  Whiting  caught  in  1996 
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before  the  effective  date  of  this  action 
will  be  counted  toward  the  new  harvest 
guideline. 

Other  Changes  to  the  Whiting  Fishery 

The  start  of  the  regular  whiting  season 
north  of  42°  N.  lat.  is  changed  from 
April  15  to  May  13  (61  FR  16402,  April 
15.  1996),  In  addition.  NMFS  has 
proposed  a  framework  regulation  for 
implementing  the  treaty  rights  of  certain 
Washington  State  coastal  treaty  Indian 
tribes  and  presented  options  for  an 


allo<:ation  to  the  Makah  tribe  in  1996  (61 
FR  10303,  March  13.  1996).  This 
proposal  also  appears  in  a  separate   ' 
Federal  Register  document,  and  is  not 
yet  approved.  Other  spe<:ifications  and 
management  measures  announced  at  (61 
FR  279,  January  4,  1996)  or  at  50  CFR 
part  663  are  not  changed  by  this  action 
except  as  corrected. 

Correction  of  Publication 

In  the  publication  of  the  annual 
specifications  and  management 


measures  on  January  4.  1996  (I. ID 
121295C),  in  the  table  on  page  28(j 
under  "roundfish,"  the  entry  for  pat.ific 
whiting,  under  "rof:kfish."'  the  entries 
thornyheads,  yellowtail,  and  the  texl  ol 
footnotes  d  and  n  at  the  end  of  the  tabic 
are  corrected  as  set  forth.  P'or  the 
convenience  ol  the  user,  the  table  is 
revised  to  include  these  changes  to  n-ad 
as  follows: 

BILUNG  CODE  3$10-22-W 
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Classification 

The  final  specifications  and 
management  measures  for  1996  are 
issued  under  the  authority  ot  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  are  in  accordance 
with  .SO  C:FR  parts  fil  1  and  66,1.  the 
regulations  implementing  the  FMF, 

NMF'S  finds  good  cause,  pursuant  to 
,5  U.S.C.  55.3(d)(.l),  to  waive  a  portion  of 
the  .3()-day  delay  in  effet:tivene.ss,  so  that 
this  rule  may  hecome  effective  hefore 
the  fishery  begins  on  May  1.5,  1996.  The 


initial  whiting  specifications  were 
announced  January  4,  1996  (61  PR  27). 
and  explained  clearly  to  the  public  that 
the  harvest  guideline  might  be  adjusted 
later  by  notice  in  the  Federal  Register. 
This  final  rule  is  that  notice.  Since  this 
action  has  been  publicized  widely 
through  the  Council  process,  the 
industry  is  aware  of  the  increase  and 
would  be  hurt  if  the  final  specifications 
were  not  effective  on  May  1.5.  Since  the 
at-.sea  processing  sector  is  capable  of 
taking  its  share  of  the  harvest  guideline 


within  less  than  a  month,  delaying  full 
releases  of  the  harvest  guideline  may 
cause  an  unnecessary  disruption  in 
fishing.  Therefore,  it  would  be  contrary 
to  the  public  interest  to  delay  the 
effectiveness  of  the  rule  beyond  the  start 
of  the  fishery. 

Dated:  April  23,  1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
(PR  Doc.  96-10663  Filed  4-29-96:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoptkxi  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  95-NM-263-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Airtius  Model 
A300  B2  and  B4  Series  Airplanes, 
Excluding  Model  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appUcable  to  certain 
Airbus  Model  A300  B2  and  B4  series 
airplanes,  that  currently  requires 
repetitive  visual  inspections  to  detect 
cracks  in  the  forward  intermediate 
section  skin  at  frame  30A  where  it  joins 
stringer  30,  and  repair,  if  necessary. 
This  action  would  add  eddy  current 
inspection(s)  to  detect  pracks  of  the 
outer  skin  of  the  fuselage,  which  would 
terminate  the  repetitive  detailed  visual 
inspections.  This  action  also  would 
require  repair  of  any  cracked  area  and 
modification  of  the  structure  at  certain 
frames.  This  proposal  is  prompted  by 
in-service  experience  which  has 
identified  fatigue  cracks  in  this  area. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking,  which  could  resuh  in  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
June  10.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  A.NM-103, 
Attention:  Rules  Docket  No.  95-NM- 
263-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  throu^  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Tim 
Backman.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFOfttlATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-263-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-263-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Discussion 

On  May  15,  1990,  the  FAA  issued  AD 
90-11-09,  amendment  39-6611  (55  FR 
21185.  May  23. 1990),  applicable  to 
certain  Airbus  Model  A300  B2  and  B4 
series  airplanes,  to  require  repetitive 
visual  inspections  to  detect  cracks  in  the 
forward  intermediate  section  skin  at 
frame  30 A  where  it  joins  stringer  30, 
and  repair,  if  necessary.  That  action  was 
prompted  by  in-service  experience 
which  identified  fatigue  cracks  in  this 
area.  The  requirements  of  that  AD  are 
intended  to  prevent  rapid 
decompression  of  the  airplane,  as  a 
result  of  the  problems  associated  with 
fatigue  cracking. 

In  the  preamble  to  that  AD,  the  FAA 
indicated  that  the  actions  required  by 
that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  The  FAA 
now  has  determined  that  further 
rulemaking  action  is  indeed  necessary . 
and  this  proposed  AD  follows  from  that 
determination. 

Explanation  of  New  Service 
Information 

Since  the  issuance  of  AD  90-11-09. 
Airbus  has  issued  Service  Bulletin 
A300-53-283.  Revision  2.  dated  March 
17,  1994.  The  service  bulletin  describes 
procedures  for  eddy  current 
inspection(s)  to  detect  cracks  of  the 
outer  skin  of  the  fuselage  at  frames  28  A 
and  30 A  above  stringer  30.  which  would 
eliminate  the  need  for  the  repetitive 
detailed  visual  inspections.  The  ser\ice 
bulletin  also  describes  procedures  for 
repairing  the  cracked  area  with  a  filler 
and  doubler  installation.  In  addition, 
the  service  bulletin  permits  further 
flight,  under  certain  conditions,  with 
outer  skin  that  is  cracked  within  certain 
limits. 

Airbus  has  also  issued  Ser\ice 
Bulletin  A300-53-285,  Revision  1. 
dated  November  22,  1993.  which 
describes  procedures  for  modification  of 
the  structure  at  frames  28A  and  30.^ 
between  stringers  27  and  30  (left-  and 
right-hand).  The  modification  involves 
cutting  the  frames  and  installing  strips, 
fillers,  couplings,  sections,  sheets,  and 
angles  at  the  subject  area. 
Accomplishment  of  the  modification 
will  eliminate  possible  cracking  in  the 
outer  skin  of  the  fuselage  at  frames  28A 
and  30A,  and  would  positively  address 
the  unsafe  condition  identified  as  rapid 
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decompression  of  the  airplane  due  to 
fatigue  cracking. 

Tne  [)GAC  has  approved  these  service 
bulletin  and  issued  French 
airworthiness  directive  90-09.3- 
110(B)Rl.  dated  September  30.  1990.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  e.xamined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  e.xist  or 
develop  on  other  airplanes  of  tiie  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  .AD  90-1 1-(J9  to  continue  to 
require  repetitive  detailed  visual 
inspections  to  detect  cracks  of  the 
forward  intermediate  section  skin  of  the 
fuselage  at  the  junction  of  frame  30A 
and  stringer  30. 

However,  this  proposal  would  add  a 
requirement  to  accomplish  eddy  current 
inspections  to  detect  cracks  of  the  outer 
skin  of  the  fuselage  at  frames  28A  and 
30,-\  above  stringer  30.  This  inspection 
action  would  constitute  terminating 
action  for  the  repetitive  detailed  visual 
inspections. 

The  proposed  AD  also  would  require 
repair  of  any  cracked  area,  and 
modification  of  the  structun?  at  frames 
28A  and  30A  between  stringer  27  and 
30  (left-  and  right-hand) 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously- 

Differences  Between  Service 
Information  and  Proposed  Rule 

Operators  should  note  thai,  unlike  the 
procedures  described  in  .Airbus  Service 
Bulletin  A3n0-53-283.  this  proposed 
.AD  would  not  permit  further  flight  with 
cracking  detected  in  the  outer  skin 
within  certain  limits  under  certain" 
conditions.  The  F.A.A  has  determined 
that,  due  to  the  safety  implications  and 
consequences  associated  with  such 


cracking,  the  subject  outer  skin  that  is 
found  to  be  cracked  must  be  repaired. 
Operators  should  also  note  that  the 
proposed  AD  would  differ  from  Airbus 
Service  Bulletin  A30G-53-283  in  that  it 
would  require  the  initial  eddy  current 
inspection  to  be  accomplished  prior  to 
the  accumulation  of  14.100  total 
landings  or  22.000  flight  hours  after  the 
effective  date  of  this  AD.  whichever 
occurs  first.  (The  service  bulletin 
recommends  that  the  limited  inspection 
be  conducted  prior  to  the  accumulation 
of  18,000  flight  or  24,000  flight  hours, 
whichever  occurs  first.)  In  developing 
an  appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  susceptibility-  of  the  outer  skin 
of  the  fuselage  to  fatigue  cracking, 
which  could  result  in  rapid 
decompression  of  the  airplane.  The  FAA 
has  also  received  reports  of  fatigue 
cracking  on  affected  airplanes  that  had 
accumulated  as  few  as  14.100  total  flight 
cycles.  In  consideration  of  these  items, 
the  FAA  finds  that  the  initial  eddy 
current  inspection  conducted  at  the 
proposed  compliance  time  stated 
previously  will  better  ensure  that  any 
detrimental  effect  associated  with 
fatigue  cracking  will  be  identified  and 
corrected  prior  to  the  time  that  it  could 
adversely  affect  the  outer  skin  of  the 
fuselage 

Furthermore,  the  FAA  has  determined 
that  long  term  continued  operational 
safety  will  be  bet'er  assured  by  design 
changes  to  remove  the  source  of  the 
problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  hiunan 
factors  associated  with  numerous 
continual  inspections  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  conditions. 

Cost  Impact 

There  are  approximately  24  Airbus 
Model  A300  B2  and  B4  series  airplanes, 
excluding  Model  A300-600  series 
airplanes,  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  detailed  visual  inspections  that 
are  currently  required  by  AD  90-11-09 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S 
operators  of  the  detailed  visual 
inspections  currently  required  is 


estimated  to  be  $1,440.  or  $60  per 
airplane,  per  inspection  cycle. 

The  eddy  current  inspection  that  is 
proposed  in  this  new  AD  action  would 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S, 
operators  of  the  proposed  eddy  current 
inspection  requirements  of  this  AD  is 
estimated  to  be  $1,440,  or  $60  per 
airplane,  per  inspection  cycle. 

The  modification  that  is  proposed  in 
this  new  AD  action  would  take 
approximately  270  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $7,200  per  airplane. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  proposed 
modification  requirements  of  this  AD  is 
estimated  to  be  $561,600,  or  $23,400  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12366;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034."  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulaton' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6611  (55  FR 
21185,  May  23. 1990),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  95-NM-263-AD. 
Supersedes  AD  90-11-09,  Amendment 
39-6611. 
Applicability:  Model  A  300  B2  and  B4 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  otherwise  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
sfjecific'proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Airbus  Model  A30O-600  series 
airplane  are  not  subject  to  this  AD. 

To  prevent  fatigue  cracking,  which  could 
result  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  on  which  Airbus  All 
Operators  Telex  (AOT)  53/90/01 .  dated  April 
12,  1990  has  been  accomplished:  Prior  to  the 
accumulation  of  18.000  total  landings  or 
24,000  total  hours  time-in-service,  whichever 
occurs  first,  or  within  100  landings  after  lune 
11,  1990  (the  effective  date  of  AD  90-11-09. 
amendment  39-6611).  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracks  of  the  forward  intermediate 
section  skin  of  the  fuselage  at  the  junction  of 
frame  30A  and  stringer  30,  in  accordance 
with -Airbus  All  Operators  Telex  53/90/01. 
dated  April  12,  1990. 

(1)  If  no  cracks  are  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  2,000  landings  until 
the  requirements  of  paragraph  (b)  of  this  AD 
are  accomplished. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  the  AOT. 
After  any  crack  is  repaired,  prior  to  the 


accumulation  of  15,000  total  landings  or 
20.000  total  hours  tirnB-in-service.  whichever 
occurs  first,  repeat  the  detailed  visual 
inspection  until  the  requirements  of 
paragraph  (h)  of  this  AD  are  accomplished. 

(b)  For  all  airplanes:  Perform  an  eddy 
current  insjjection  to  detect  cracks  of  the 
outer  skin  of  the  fuselage  at  frames  28A  and 
30A  nbove  stringer  30,  in  accordance  with 
Airbus  Service  Bulletin  A300-53-283. 
Revision  2.  dated  March  17,  1994,  at  the  time 
specified  in  either  paragraph  (b)(1)  or  {b)(2) 
of  this  AD.  as  applicable.  Accomplishment  of 
the  eddy  current  inspection  terminates  the 
repetitive  visual  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  on  which  the 
requirements  of  paragraph  (a)  of  this  AD  have 
been  initiated:  Perform,  the  eddy  current 
inspection  prior  to  the  accumulation  of  2.000 
landings  since  the  last  inspection  performed 
in  accordance  with  paragraph  (a)  of  this  AD. 
or  within  100  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (b)(1)  of  this  AD: 
Perform  the  eddy  current  inspection  at  the 
later  of  the  times  specified  in  paragraph 
(b)(2)(i)  or  {b){2)(ii): 

(i)  Prior  to  the  accumulation  of  14,100  total 
landings  or  22.000  total  flight  hours  after  the 
effective  date  of  this  AD.  whichever  occurs 
first:  or 

(ii)  Within  100  landings  after  the  effective 
dateof  this  AD. 

(cl  If  no  crack  is  detected  during  the  eddy 
current  inspection  required  by  paragraph  (b) 
of  this  AD.  repeat  the  eddy  current 
inspection  thereafter  at  intervals  not  to 
exceed  3.000  landings. 

(d)  If  any  crack  is  detected  during  any  eddy 
current  inspection  required  by  this  AD.  prior 
to  further  flight,  repair  it  in  accordance  with 
Airbus  All  Operators  Telex  53/90/01,  dated 
April  12. 1990.  or  Airbus  Service  Bulletin 
A300-53-283.  Revision  2,  dated  March  17. 
1994.  After  accomplishing  the  repair,  within 
15.000  landings  or  20.000  flight  hours  after 
repair,  whichever  occurs  first,  modify  the 
structure  at  frames  28A  and  30A  between 
stringers  27  and  30  (left-  and  right-hand),  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-285,  Revision  1,  dated  November 
22.  1993.  Accomplishment  of  this 
reinforcement  constitutes  terminating  action 
for  this  AD. 

(el  Except  for  airplanes  on  which  the  repair 
required  by  paragraph  (d)  of  this  AD  has  been 
accomplished:  Modify  the  structure  at  frames 
28A  and  30A  between  stringers  27  and  30 
(left-  and  right-hand),  in  accordance  with 
Airbus  Service  Bulletin  A300-53-285. 
Revision  1.  dated  November  22. 1993.  at  the 
later  of  the  times  specified  in  paragraphs 
(e)(1)  or  (e)(2)  of  this  AD.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  eddy  current  inspection 
requirements  of  paragraph  (c)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  25.000 
total  landings  or  40.000  total  flight  hours, 
whichever  occurs  first. 

(2)  Within  1.000  landings  after  the  effective 
date  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager. 
StandardizaUon  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
A.\M-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  OFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renfon.  Washington  on  April  24. 
1996. 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  96-10625  Filed  4-2^96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-NM-36-A0] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
IModel  737-100  and  -200  Series 
Airplanes,  and  Model  747-100,  -200, 
-300,  and  -SP  Series  Airplanes 

agency:  Federal  Aviation  • 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwurthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  and  747  senes 
airplanes.  This  proposal  wjuld  require 
replacement  of  Waterman  h\draujic 
fuse  assemblies  with  modified 
assemblies  This  proposal  is  prompted 
by  reports  of  failure  of  hydraulic  system 
A  and  the  standby  system  due  to 
corrosion  on  the  magnesium  piston  of 
the  hvdraulic  ftise  and  consequent 
failure  of  the  fuse  to  close  sufficiently  to 
prevent  the  loss  of  hydraulic  fluid  from 
the  system.  The  actions  specified  by  the 
proposed  .\D  are  intended  to  prevent 
such  failure  of  the  fuse,  which  could 
result  in  the  failure  of  one  or  more 
hvdraulic  svstems  and  resultant  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
June  10,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA.\).  Transport 
Airplane  Directorate.  .ANM-103. 
Attention:  Rules  Docket  No  96-NM- 
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36-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  ^8055^056 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  thrmigh  Friday,  except 
Federal  holidays. 

The  service  infonnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  .Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
.•\venue.  SW  .  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
kenneth  W  Frey.  Aerospace  Engmeer, 
Systems  and  Equipment  Branch,  ANM- 
1305.  FA.A,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  telephone  (206)  227-2673; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  datH.  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspet:ts  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  ""Comments  to 
Docket  Number  96-NM-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-36-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055^056. 


Discussion 

The  FA.\  received  two  reports 
indicating  that  the  hydraulic  system  A 
and  the  standby  hydraulic  system  have 
failed  on  Model  737  series  airplanes 
luring  flight.  During  subsequent 
emergency  landings,  these  airplanes 
departed  the  end  of  the  runway  and 
sustained  severe  damage.  On  one  of 
these  airplanes,  both  actuator  attach 
lugs  on  the  support  fittings  of  the  No.  1 
Krueger  flap  actuator  were  severed 
completely.  The  actuator  separated  from 
the  front  spar,  and  the  adjacent 
hydraulic  lines  were  severed.  On 
another  airplane,  the  No.  3  Krueger  flap 
actuator  separated  from  the  fitting,  and 
the  hydraulic  lines  to  the  actuator  were 
severed.  Subsequently,  the  hydraulic 
fuse  did  not  close  sufficiently  to  prevent 
the  loss  of  hydraulic  fluid  from  the 
system.  Results  of  a  laboratory 
examination  of  the  fuse  indicated  that 
corrosion  existed  on  the  magnesium 
pLston  of  the  fuse,  which  contributed  to 
the  failure  of  the  fuse.  Failure  of  the 
hydraulic  fuse,  if  not  corrected,  could 
result  in  the  failure  of  one  or  more 
hydraulic  systems  and.  consequently, 
could  result  in  reduced  controllability 
of  the  airplane. 

Hydraulic  fuses  are  installed  to 
prevent  failure  of  the  hydraulic  system 
in  the  event  of  breakage  of  the  hydraulic 
lines  to  leading  edge  devices  such  as  the 
actuators.  These  fuses  also  preserve  the 
night  control  systems  following  a  major 
failure  such  as  an  uncontained  engine 
failure,  and  minimize  the  fire  hazard  in 
the  event  of  a  hydraulic  line  failure  in 
the  brake  system.  The  FAA  has 
determined  that  hydrauHc  fuses  having 
magnesium  pistons  are  installed  on 
Model  737-100  and  -200  series 
airplanes  as  well  as  Model  747-100, 
-200.  -300.  and  -SP  series  airplanes. 
Therefore,  the  FAA  finds  that  all  of 
these  airplane  models  are  subject  to  the 
unsafe  condition  identified  in  this 
proposal. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Letter  737-SL-29-21, 
dated  December  16.  1982  (for  Model  737 
series  airplanes).  This  service  letter 
describes  procedures  for  rep>lacement  of 
the  existing  Waterman  hydraulic  hise 
assemblies  with  modified  assemblies 
having  pistons  made  from  aluminum. 
Accomplishment  of  this  replacement 
will  reduce  the  susceptibility  of  the 
piston  to  corrosion  damage.  The  Boeing 
service  letter  references  Imperial 
Clevite.  Inc..  Service  Bulletins  G838- 
80-4.  G838-80-5.  and  G838-80-6.  all 
dated  April  15,  1982,  as  additional 


sources  of  .service  information  for 
accomplishment  of  the  replacement.- 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Letter  747-SL- 
32-19,  dated  January  16,  1980  (for 
Model  747  series  airplanes).  This 
service  letter  describes  i)rocedures  for 
an  inspection  of  the  existing  Waterm.Ti 
Type  II  hydraulic  fuse  assemblies  for 
corrosion  of  the  piston,  ami  replacement 
of  Type  II  hydraulic  fus*;  as.semulies 
with  improved  Type  1  ruse  assemblies. 
Waterman  Type  II  fuses  require  reverse 
flow  to  reset,  while  Type  I  fuses  have  a 
manual  reset  lever.  The  improved  fuses 
are  manufactured  by  Pneudraulics,  Inc. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  Waterman 
hydraulic  fuse  assembhes  with  modified 
assemblies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  letters 
described  previously. 

Affected  operators  of  Model  737  series 
airplanes  should  note  that,  although 
Boeing  Service  Letter  737-SL-29-21 
recommends  that  subsequent  periodic 
tests  of  the  modified  fuses  be 
accomphshed.  the  FAA  has  not 
included  such  a  requirement  in  this 
proposed  AD.  The  FAA  has  determined 
that  procedures  required  by  operators' 
individual  maintenance  programs  will 
adequately  address  periodic  inspections 
of  the  new  fuse  assemblies. 

The  FAA  is  considering  the  issuance 
of  a  separate  rulemaking  action  to 
address  fatigue  and  stress  corrosion  of 
the  support  fitting  on  the  Krueger  flap 
actuator  for  Model  737-100  and  -200 
series  airplanes.  (The  Krueger  flap 
actuator  installed  on  Model  747  series 
airplanes  has  a  different  part  number 
from  that  installed  on  Model  737  series 
airplanes.) 

Cost  Impact 

There  are  approximately  1.145  Model 
737  series  airplanes  and  727  Model  747 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet. 

The  FAA  estimates  that  421  Model 
737  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  16 
work  hours  per  airplane  (8  fuses  per 
airplane;  2  work  hours  per  fuse)  to 
accomphsh  the  proppsed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  that  are 
modified  by  the  vendor  would  be 
provided  at  no  cost  to  operators.  Based 
on  these  figures,  the  cost  impact  of  the 


proposed  AD  on  U.S.  operators  is 
estim^ed  to  be  $404,160,  or  S960  p«r 
airplane. 

The  FAA  estimates  that  208  Model 
747  series  airplanes  of  U.S.  registry 
would  be  af&KCted  by  this  proposed  AD, 
that  it  would  take  approximately  48 
work  hours  per  airplane  (24  fuses  per 
airplane;  2  work  hours  per  fuse)  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  that  are 
modified  by  the  vendor  would  be 
provided  at  no  cost  to  operators.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $599,040,  or  $2,880  per 
airolane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
OB  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39-VURWORTHME88 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106{g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-36-AD 

Applicability:  Model  737-100  and  -200 
series  airplanes,  as  identified  in  Boeing 
Service  Letter  737-SL-29-21.  dated 
December  16. 1982;  and  Model  747-100, 
-200.  -300,  and  -SP  series  airplanes,  as 
identified  in  Boeing  Service  Letter  747-SL- 
32-19,  dated  January  16.  1980:  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  re{>aired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect , '  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  hydraulic  fuse, 
which  could  result  in  the  failure  of  one  or 
more  hydraulic  systems  and  resultant 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  737-100  and  -200  series 
airplanes:  Within  3,000  flight  hours  after  the 
effective  date  of  this  AD,  replace  Waterman 
hydraulic  fuse  assemblies,  having  Waterman 
j«rt  number  (P^)  G83&-8-^0,  G838-»-€0. 
or  G838-8-160,  with  modified  assemblies 
having  P/N  G8381-8-M).  G8381-8-60,  or 
G8381-8-160  respectively:  or  with  a 
Pneudraulics  fuse  specified  in  Boeing  Service 
Letter  737-SL-29-21,  dated  December  16. 
1982.  Accomplish  the  replacement  in 
accordance  with  the  service  letter. 

Note  Z:  The  Boeing  service  letter  references 
Imperial  Clevite,  Inc.,  Service  Bulletins 
G838-80-4,  G838-80-5.  and  G838-«0-«.  all 
dated  April  15. 1982,  as  additional  sources  of 
service  information  for  accomplishment  of 
the  replacement. 

(b)  For  Model  747-100,  -200,  -300,  and 
-SP  series  airplanes:  Within  3,000  flight 
hours  after  the  effective  date  of  this  AD, 
replace  Waterman  hydraulic  fuse  assemblies, 
having  Waterman  P/N  G905-120,  with 
Pneudraulics  assemblies  having  Pneudraulics 
P/N  6105.  in  accordance  with  Boeing  Sen  ice 
Letter  747-SL-32-19.  dated  January  16. 
1980. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane 
Waterman  hydraulic  fuse  assemblies  having 


Watermaa  P/N  G838-8.-t0.  G838-6-60. 
G838-6-160,  or  G90S-12O  on  any  airplane 

(d)  An  alternative  mstbod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  l«v«l  of  safety  may  be 
used  if  approved  by  the  Manager.  Soattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  OperBtors 
shall  submit  theii  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
corapiiance  with  this  AD.  if  an> ,  may  l>e 
obtained  from  the  Seattle  AGO 

(e)  Special  flight  permits  may  be  issued  m 
accordance  with  sections  21.197  and  21  1M9 
of  the  Federal  .\viation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  t>e  accomplished. 

Issued  in  Renton,  Washington,  on  April  24. 
1996. 

SJL  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senrtce 
|FR  Doc.  96-10622  Filed  4-29-96:  8:45  ami 
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14  CFR  Part  71 

[Airspece  Docket  No.  9ft-^&A-04] 

Proposed  Establishment  of  Class  E 
Airspace:  Mitchellville,  MD 

agency:  Federal  Aviation 

Administration  (F.\,\].  DCH" 

ACTION:  Notice  of  proposed  rulemaking 


SUMMARY:  This  proposed  rule  would 
estabUsh  Class  E  Airspice  at 
Mitchellville,  MD.  A  Very  High 
Frequency  Omni-Directional  Range 
(VOR)  standard  instrument  approach 
procedure  (SIAF)  has  been  developed 
for  Runway  (RWY)  36  at  Freeway 
Airport,  Mitchellville,  MD.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  .May  30.  1996. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager. 
Svstem  Management  Branch.  AE.^-S^O. 
Oiocket  No  96-AEA-04  FAA  Eastern 
Region.  Federal  Building  »1 1 1  lohn  F 
Kennedy  Int'l  .\irport.  )araaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  .\ssistant  Chief 
Counsel,  AE.\-7.  F.\A  Lasteni  Region. 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica.  N\ 
11430. 
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An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530.  FAA  Eastern  Region,  Federal 
Building  #111,  John  P.  Kennedy 
International  Airport,  |amaica,  NY 
11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  System  Management  Branch. 
AEA-530,  FAA  Eastern  Region,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  lamaica,  NY 
11430;  telephone  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  niay  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  v  lews  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AEA-04".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  sul)niitted  will 
be  available  for  e.xamination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  .A  report 
summarizing  each  substantive  public 
contact  with  the  F.\A  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  doc  ket. 

Availability  of  NPRMs 

.Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NFRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  .AEA-Z 
FAA  Eastern  Region.  Federal  Building 
•111.  John  F.  Kennedy  International 
Airport.  Jamaica,  NY  1143f) 
Communications  must  identify  the 
notice  number  of  this  NFRM  Persons 


interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A,  which  describes  the  appfication 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71J  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
at  Mitchellville,  MD.  A  VOR/DME  RVVY 
36  SlAP  has  been  developed  for 
Freeway  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  nublished  in  Paragraph  6005  of  FAA 
Order  7400.9C.  dated  August  17,  1995, 
and  effective  September  16.  1995.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techjiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (11 
is  not  a  "significafi't  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  uf  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  (49  US  C.  in6(g).  40103.  40113, 
40120:  E  O.  10854.  24  FR  q.=565,  3  CFR.  1959- 
1963  Comp..  p  389;  14  CFR  11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  dated 
August  17.  1995,  and  effective 
September  16,  1994.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *  *  «  « 

AEA  MD  E5  Mitchellville.  MD  (New] 

Freeway  Airport,  MD 

(Lat.  38°56'45"  N.  long.  76°46'19"  \V) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-niile  radius 

of  Freeway  Airport. 

***** 

Issued  in  Jamaica,  New  York,  on  April  12. 
1996. 

lohn  S,  Walker. 

Manager.  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  96-10671  Filed  4-29-96;  8:45  ami 
BILUNG  CODE  4910-1 3-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9&-AEA-05] 

Proposed  Amendment  to  Class  E 
Airspace;  Martinsville,  VA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Martinsville.  VA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP)  at  Blue  Ridge  Airport 
based  on  the  Global  Positioning  System 
has  made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  June  5,  1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  AEA-530. 
Docket  No.  96-AEA-05  F.A.A.  Eastern 
Region,  Federal  Building  #111.  John  F. 
Kennedy  Inf'l  Airport  Jamaica,  NY 
11430 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 


AEA-530,  F.A  A  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
International  Airpprt.  Jamaica,  NY 
11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr..  Airspace 
Specialist.  System  Management  Branch, 
AEA-530  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430.  telephone:  (718)553-4521. 

SUPPLEMENTARY  INFORMATION: 


Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AEA-05."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  wall  be 
filed  in  the  docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  .AEA-7. 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu«  NPRMs  should  also 
request  a  copy  of  Aclvisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Martinsville.  VA  A  GPS  RWY  30  SIAP 
has  been  developed  for  the  Blue  Ridge 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  accommodate 
this  SIAP  and  for  IFR  operations  at  the 
airport.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C.  dated  August  17,  1995, 
and  effective  September  16, 1995.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  jmd 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "signifiicant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


Paragraph  600'i     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
«         »         «         *         * 

AEA  VA  E5  Martinsville,  VA  IRevised] 

Blue  Ridge  Airport.  VA 

(Lat.  36°37'51"  N.  long.  80''01'06"  W] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  4  miles  each 
side  of  the  300°  bearing  from  the  Blue  Ridge 
Airport  extending  from  the  6.5-mile  radius  to 
11  miles  northwest  of  the  airport 
***** 

Issued  in  Jamaica.  New  York,  on  April  15. 
1996. 

)ohii  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  96-10674  Filed  4-29-96:  8:45  ami 
BH.UNO  CODE  4eiO-1»-H 


PAFTT  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFF.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  dated 
August  17. 1995,  and  effective 
September  16, 1995,  is  proposed  to  be 
amended  as  follows: 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AEA-03] 

Propoaad  Amaitdmant  to  Clasa  E 
Alrapaca;  Naw  YorK  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  New 
York,  NY.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  Lincoln  Park 
Airport.  Lincobi  Park,  NJ,  based  on  the 
Global  Positioning  System  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  instrument  flight  rules  (IFR) 
operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  May  30.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch.  AEA-530, 
DicxJtet  No.  96-.\EA-03,  FAA.  Eastern 
Region,  Federal  Building  <rll  1.  John  F 
Kennedy  Int'l  Airport.  Jamaica.  NY 
11430.  ' 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  AEA-7.  F.A..^.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New- 
York  11430. 

.\n  informal  docket  may  also  be 
examined  during  norma!  business  hours 
in  the  System  Management  Branch. 
AEA-530  F..\.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
bitemational  Airport.  Jamaica.  NY 
11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr  .  Airspace 
Specialist,  System  Management  Branch 
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AEA-530.  FA. .A.  Eastern  Region. 
Federal  Building  #100.  John  F.  Kennedy 
International  .Airport.  Jamaica,  NY 
11430;  telephone:  (718)  553-1521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developmg  reasoned  regulators- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AEA-03."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
corrunenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  IVPRMs 

Any  person  may  obtain  a  ropy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
F.A.A  Eastern  Region.  Federal  Building 
#100,  John  F  Kennedy  International 
Airport.  Jamaica,  NY  11430. 
Communications  must  identifv  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  F.\A  is  considering  an 
amendment  to  part  71  of  the  Federal 
.Aviation  Regulations  (14  CFR  part  71)  Ui 
amend  the  Class  E  airspace  area  at  New 
York.  NY.  A  GPS  RVVY  19  SIAP  has 
been  develop  for  the  Lincoln  Park 


Airport.  Lincoln  Park.  NJ.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  &x)m  700  feet  or 
more  above  the  surface  are  published  in 
paragraph  6005  of  FAA  Order  7400. 9C, 
dated  August  17,  1995.  and  effective 
September  16.  1995,  which  is 
incorporated  by  reference  in  14  CFT? 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  prejjaration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  108.54.  24  FR  9565,  3  CFR.  1959- 
1963  C-omp.,  p.  .389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  proposed  to  be 
amended  as  follows: 

Pcimgrnph  6005  Class  E  airspace  areas 
(extending  upward  from  700  feet  or  more 
abovn  the  surface  of  the  earth. 


AEA  NY  E5  New  York,  NY 

Lincoln  Park  Airport.  Lincoln  Park.  NJ 
(Let.  40''56'5r'  N,  long.  74°18'52"  \V) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7-mile  radius 

of  Lincoln  Park  Airport.  Lincoln  Park.  .\J. 

«         «         »         *         * 

Issued  in  Jamaica.  New  York,  on  April  15, 
1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division.  Eastern  Region. 
!FR  Doc.  96-10675  Filed  4-29-96:  8:45  ami 
BILUNQ  CODE  4910-13-4I 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  344 

[Department  of  ttte  Treasury  Circular.  Public 
Debt  Series  No.  3-72] 

Regulations  Governing  United  States 
Treasury  Certificates  of  Indebtedness, 
Treasury  Notes,  and  Treasury  Bonds- 
State  and  Local  Government  Series 

agency:  Bureau  of  the  Public  Debt, 

Fiscal  Service.  Department  of  the 

Treasury. 

ACTION:  Advance  Notice  of  Proposed 

Rulemaking. 

SUMMARY:  The  Department  of  the 
Treasury  is  issuing  this  Advance  Notice 
of  Proposed  Rulemaking  to  advise 
market  participants  in  State  and  Local 
Government  Series  (SLGS)  securities 
transactions  of  its  intention  to  issue 
regulations  designed  to  make  the  SLGS 
securities  progreun  more  attractive  and 
flexible  to  investors  while  still 
achieving  policy  and  cost  objectives  of 
the  Department.  Many  of  the  changes 
under  consideration  have  been 
requested  by  market  participants  and 
state  and  local  governments.  We  invite 
comments,  advice  and 
recommendations  from  interested 
parties  regarding  the  changes  under 
consideration  as  well  as  any  additional 
changes  not  specifically  covered  by  this 
notice. 

DATES:  Comments  must  be  received  on 
or  before  May  30,  1996. 

ADDRESSES:  Copies  of  this  Advance      . 
Notice  of  Proposed  Rulemaking  have 
been  made  available  for  downloading 
from  the  Bureau  of  the  Public  Debt 
home  page  at  the  following  address: 
http://www.ustreas.gov/treasury/ 
burea  us/pubdebt/pubdebt .  hmt  1 
Comments  should  be  sent  to:  Division  of 
Special  Investments,  Bureau  of  the 
Public  Debt,  Department  of  the 
Treasur>-.  200  3rd  St..  P.O.  Box  396, 
Parkersburg,  WV  26101-0396. 


Comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Division  of  Special  Investments  and  at 
the  Treasury  Department  Library,  FOIA 
Collection.  Room  5030,  Main  Treasury 
Building,  1500  Peiinsylvania  Avenue 
NW.  Washington,  D.C.  20220.  Persons 
wishing  to  visit  the  library  should  call 
202-622-0990  for  an  appointment. 
Comments  may  also  be  sent  through  the 
Internet  to  Fred  Pyatt,  Director,  or 
Howard  Stevens,  Supervisory  Program 
Analyst.  Division  of  Special  Investments 
at  fpyatt@bpd.treas.gov  or 
hstevens@bpd.treas.gov.  When  sending 
comments  by  Internet,  please  provide 
your  full  name  and  mailing  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Pyatt.  Director,  or  Howard  Stevens. 
Supervisory  Program  Analyst,  Division 
of  Special  Investments,  at  304-480- 
7752. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

The  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  desires  to 
make  the  SLGS  securities  program  more 
attractive  and  flexible  for  State  and  local 
government  issuers  of  debt  obligations 
that  are  subject  to  the  arbitrage  and 
rebate  rules  of  the  Internal  Revenue 
Code.  It  is  the  Department's  intent  to  do 
so  in  a  manner  consistent  with  tax 
policy  objectives  and  in  a  manner  that 
is  cost  effective. 

In  recent  years,  market  participants 
have  advised  the  Department  that 
aspects  of  the  existing  SLGS  securities 
regulations  impose  burdens  that  are  not 
needed  or  cost-effective.  Changes  in  the 
Internal  Revenue  Code  since  the 
inception  of  the  SLGS  securities 
program,  specifically  changes  in  the 
arbitrage  and  rebate  restrictions  under 
Section  148.  make  it  possible  to 
eliminate  certain  requirements  that  are 
now  contained  in  the  SLGS  securities 
regulations.  Section  148  restricts  the  use 
of  proceeds  of  tax-exempt  State  and 
local  bonds  to  acquire  higher  yielding 
investments.  For  example.  Section 
148(a)  provides  generally  that  interest 
on  a  State  or  local  bond  is  tax-exempt 
only  if  the  issuer  invests  bond  proceeds 
at  a  yield  that  is  not  materially  higher 
than  the  yield  on  the  bond  issue. 
Section  148(f)  provides  that  interest  on 
a  State  or  local  bond  is  tax-exempt  only 
if  the  issuer  rebates  to  the  Federal 
government  certain  arbitrage  earnings 
derived  from  investing  gross  proceeds  at 
a  yield  exceeding  the  yield  on  the  bond 
issue. 


n.  Set  Forth  Below  Are  Poasible 
Changes  in  the  SLGS  Program  That  the 
Department  is  Studying 

1.  Eliminate  the  "all  or  nothing" 
certification  which  requires  all  yield 
restricted  investments  be  invested  either 
all  in  SLGS  securities  or  all  in  open 
market  Treasury  securities. 

2.  Allow  subscriptions  for  time 
deposit  and  special  zero  interest  SLGS 
securities  in  increments  of  less  than 
$100  above  the  $1,000  minimum 
investment  and  permit  partial 
redemptions  in  multiples  of  less  than 
$100. 

3.  Reduce  the  minimum  mattirity  for 
zero  interest  time  deposit  and  special 
zenj  interest  certificates  of 
indebtedness. 

4.  Reduce  the  time  between  the  date 
of  subscription  and  the  date  of  issue  for 
time  deposit  and  special  zero  interest 
SLGS  securities. 

5.  Make  SLGS  securities  pricing  more 
consistent  with  open  market  Treasury 
securities  pricing  by  reducing  the  1/8  of 
1%  (12.5  basis  points)  differential  that 
now  exists  between  SLGS  securities 
prices  and  the  then  current  estimated 
Treasury  borrowing  rate  for  a  security  of 
comparable  maturity. 

6.  Permit  SLGS  securities  to  be 
purchased  with  funds  subject  to  rebate 
as  well  as  yield  restriction  by  removing 
from  the  current  SLGS  securities 
regulations  certifications  which  limit  or 
prohibit  investment.  Certain  of  the 
limitations  would  be  incorporated  into 
the  Internal  Revenue  Service 
regulations. 

7.  Revise  the  demand  deposit 
program.  Revisions  being  considered 
include  adjusting  the  rate  formula  and 
eliminating  certifications  that  are 
duplicative  of  current  tax  regulations  or 
could  be  better  administered  through 
the  tax  regulations. 

8.  Change  the  formula  for  determining 
the  redemption  value  of  SLGS  securities 
to  one  where  the  remaining  interest  and 
principal  payments  are  discounted  by 
the  Treasur>'  borrowing  rate  for  the 
remaining  term  to  maturity  of  the 
security  being  redeemed.  This  would 
result  in  a  premium  in  cases  where  the 
Treasury  borrowing  rate  is  lower  than 
the  stated  interest  rate  of  the  SLGS 
security. 

9.  Zero  interest  time  deposit  SLGS 
securities  could  be  redeemed  early  at 
par. 

10.  Permit  the  purchase  of  SLGS 
securities  with  the  proceeds  of 
previously  redeemed  SLGS  securities  or 
open  market  Treasury  securities. 

These  proposed  changes  to  the  SLGS 
securities  program  could  be  omitted, 
modified  or  additions  made  in  light  of 


any  comments  received  or  as  a  result  of 
any  interned  Department  decisions. 
This  advance  notice  of  proposed 
rulemaking  is  being  issued  to  secure  the 
benefit  of  public  comment.  After  receipt 
and  consideration  of  responses  to  this 
advance  notice  of  proposed  rulemaking, 
the  Department  may  issue  a  notice  of 
proposed  rulemaking  or  it  may  only 
issue  a  final  rule  amending  31  CFR  Part 
344.  However,  because  any  proposed  or 
final  rule  will  relate  to  matters  of  public 
contract  and  procedures  for  Unitmi 
States  securities,  as  well  as  the 
borrowing  power  and  fiscal  authority  of 
the  United  States,  the  notice,  public 
comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  are  inapplicable  pursuant 
to  5  U.S.C.  553(a)(2). 

List  orSub)e£ts  in  31  CFR  Part  344 

Bonds.  Government  securities. 
Securities. 

Authority:  31  U.S.C.  3102.  et  seq..  Pub  L 
99-514, 100  Stat.  2654,  Sec.  1301(d). 

Dated:  April  25,  1996. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
IFR  Doc.  96-10726  Filed  4-26-96:  10:23  ami 
BILLMG  CODE  4t10-l«-W 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

tCGD07-«4-017] 

RIN2115-AE48 

Special  Local  Regulations;  City  of 
Charleston,  SC 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  termination 


summary:  This  rulemaking  project  was 
initiated  to  better  serve  the  boating 
public  by  providing  advance  notice  of 
the  regulated  area  established  for  the 
Festival  On  The  Fourth  celebrations  in 
Charleston  Harbor,  and  to  avoid  the 
reoccurring  costs  of  publication  related 
with  temporan  regulations.  Since  the 
publishing  of  the  Notice  of  Proposed 
Rulemaking,  the  sponsor  of  the  Festival 
on  the  Fourth  has  down-sized  the  event 
to  such  an  extent  that  no  federal 
regulations  are  required.  Therefore,  the 
Coast  Guard  is  terminating  further 
rulemaking  under  docket  number 
[CGD07-94-0171. 

FOR  FURTHER  INFORMATION  CONTACT:  ENS 
M.J.  DaPonte.  project  officer.  Coast 
Guard  Group  Charleston,  SC  at  (803) 
724-7621. 
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SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  on  August  19, 
1994  (59  FR  42787),  inviting  comments 
for  a  proposed  rulemaking  which  would 
create  a  regulateci  area  on  the  Ashley 
River  in  Charleston.  South  t-arolina  for 
the  Festival  on  the  Fourth  celebration. 
The  day  long  event  included  personal 
watercraft  demonstrations,  aerial 
demonstration,  ski  jumping,  and  kite 
skiing  throughout  the  day. 

The  proposed  rulemaking  would  have 
created  a  regulated  area  between  Brittle 
Bank  Park  and  the  main  river  channel. 
Entry  into  this  regulated  area  would 
have  been  prohibited  to  all  non- 
participants  annually  on  luly  4,  from  11 
a.m.  to  10 :.<0  p.m.  Eastern  Standard 
Daylight  Time,  unless  otherwise 
specified  in  the  Seventh  Co^st  Guard 
District  Local  Notice  to  Mariners.  Since 
the  publication  of  the  Notice  of 
Proposed  Rulemaking,  the  event  has 
been  down-sized  to  such  an  e.xtent  that 
no  federal  regulatory  action  is  needed. 
Therefore,  this  rulemaking  is  no  longer 
necessary,  and  ttie  Coast  Guard  is 
terminating  further  rulemaking  under 
docket  number  iCGD07-94-O17]. 

Dated:  April  22   1'1'*6 
P.|.  Cardaci, 

Captain  L'.S  Coast  Guard.  Ai  ting 
Commander.  Seventh  Coast  Ciinrd  District. 
[FR  Doc.  9fi-1065M  FileJ  4-29-96:  8:4.'j  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA153-2-7274b;  FRL-5459-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Ventura 
County  Air  Pollution  Control  District; 
Sacramento  Metropolitan  Air  Quality 
Management  Division;  Placer  County 
Air  Pollution  Control  District 

AGENCY:  Environ:Tiental  Protection 

AgeiKvfEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  Sta.r- 
Implomentatif)n  Plan  (SIP)  which 
concern  the  control  of  o.xides  of  nitrogen 
(NOx)  emissions  from  natural  gas-fired 
central  furnaces,  stationary  interna! 
combustion  engines,  and  bioinass 
boilers. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  NOx  m  accordance  with 
the  requirements  of  the  Clean  An  Aci. 


as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  ajid  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  30, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations 
California  Air  Resources  Board. 

Stationary  Source  Division  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95814. 
Ventura  County  Air  Pollutii'n  Control 

District,  Rule  DevelopmeiM  .Section, 

669  County  Square  Drive,  '>'entura. 

CA  93003." 
Sacramento  Metropolitan  Air  Quality 

Management  District.  Rule 

Development  Section,  8411  iack.son 

Road.  Sacramento,  CA  95826. 
Placer  County  Air  Quality  Managenieni 

District.  Rule  Developmtmt,  11464  B. 

.•\venue.  Auburn,  CA  95603. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Colombo.  Rulemaking  Section 
(A-5~3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street.  San 
l-rancisco.  CA  94105-3901.  Telephone. 
[415) 744-1202. 

SUPPLEMENTARY  INFORMATION:  This 
dof.uinent  concerns  the  following 
(iistrict  rules: 

•  Ventura  County  Air  Pollution 
Control  District  (VCAPCD).  Rule  74.22. 
Natural  Gas-Fired,  Central  Fan-Type 
Fiurnaces; 


•  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD).  Rule  412.  Stationary- 
Internal  Combustion  Engines  Located  at 
Major  Stationary  Sources;  and 

•  Placer  County  Air  Pollution  Control 
District  (PCAPCD),  Rule  233,  Biomass 
Boilers. 

The  rules  were  submitted  to  EPA  on 
February  11.  1994,  June  16.  1995.  and 
October  19,  1994,  respectively,  by  the 
California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  April  1.  1996. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  96-10567  Filed  4-29-96:  8:45  am] 
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40  CFR  Part  52 
[CA-095-0006b;  FRL-5455-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District, 
El  Dorado  County  Air  Pollution  Control 
District,  Ventura  County  Air  Pollution 
Control  District,  Yolo-Solano  Air 
Quality  Management  District,  and 
Mojave  Desert  Air  Quality  Management 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  U)  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  fro'ii 
organic  solvent  degreasing.  suri.-.oj 
preparation  and  cleanup,  motor  vehicles 
and  mobile  equipment  coating 
operations,  wood  coating  operations, 
and  graphic  arts. 

The  intended  effect  of  proposing 
approval  of  these  rule's  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 


in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawTi  and  all  public 
comments  received  wall  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  wo-iting  by  May  30. 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to;  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  re\Tsions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105 
Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street  SW., 
Washington,  D.C.  20460 
California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento.  CA  95812-2815 
Placer  County  Air  Pollution  Control 
District.  11464  B  Avenue,  Auburn,  CA 
95603 
El  Dorado  County  Air  Pollution  Control 
District,  2850  Fairlane  Court, 
Placerville,  CA  95667 
Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive, 
Ventura,  CA  93003 
Yolo  Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Suite 
103,  Davis,  CA  95616 
Mojave  Desert  Air  Quality  Management 
District,  15428  Civic  Drive,  Suite  200, 
Victorville,  CA  92392-2383 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105, 
Telephone:  (415)744-1185. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Placer  County  Air 
Pollution  Control  District  Rules  216. 
Organic  Solvent  Degreasing.  and  El 
Dorado  County  Air  Pollution  Control 
District  Rule  235.  Surface  Preparation 
and  Cleanup,  submitted  to  EPA  on 


October  13.  1995  by  the  California  Air 
Resources  Board;  Placer  County  Air 
Pollution  Control  District  Rule  236, 
Wood  Products  Coatings,  submitted  to 
EPA  by  the  California  Air  Resources 
Board  on  May  24,  1995;  El  Dorado 
County  Air  Pollution  Control  District 
Rule  225,  Organic  Solvent  Cleaning,  and 
Rule  230.  Automotive  Refinishing,  Yolo- 
Solano  Air  Quality  Management  District 
Rule  2.13.  Organic  Solvents,  and  Mojave 
Desert  Air  Quality  Management  District 
Rule  1104,  Organic  Solvent  Cleaning, 
submitted  to  EPA  by  the  California  Air 
Resources  Board  on  November  30.  1994; 
Ventura  County  Air  Pollution  Control 
District  Rule  74.18.  and  Yolo-Solano 
Rule  2.26.  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations, 
submitted  to  EPA  by  the  California  Air 
Resources  Board  on  February  24.  1995: 
Ventura  County  Air  Pollution  Control 
District  Rule  74.30.  Wood  Products 
Coatings,  and  Mojave  Desert  Air  Quality 
Management  District  Rule  1117.  Graphic 
Arts,  submitted  to  EPA  by  the  California 
Air  Resources  Board  on  July  13, 1994; 
and  Mojave  Desert  Air  Quality 
Management  District  Rule  1114.  Wood 
Products  Coatings,  submitted  to  EPA  by 
the  California  Air  Resources  Board  on 
March  31,  1995.  For  further  information, 
please  see  the  information  provided  in 
the  Direct  Final  action  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated;  March  26.  1996. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc.  96-10564  Filed  4-29-96:  8:45  am) 
BILUr4G  CODE  6500-SO-W 


40  CFR  Part  59 
[AD-FRL-5463-6] 
RIN  2060-nAE35 

National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


SUMMARY:  The  EPA  proposes  standards 
to  reduce  emissions  of  volatile  organic 
compounds  (VOC)  from  the  use  of 
automobile  refinish  coatings.  The 
proposed  standeu-ds  are  in  the  first  phase 
of  implementation  of  the  portion  of  the 
Clean  Air  Act  (Act)  that  requires  the 
Administrator  to  control  VOC  emissions 
from  certain  categories  of  consumer  and 
commercial  products. 


Exposure  to  ozone  is  associated  with 
a  wide  variety  of  human  health  effects, 
agricultural  crop  loss,  and  damage  to 
forests  and  ecosystems.  As  required  by 
section  183(e)  of  the  Act.  the 
Administrator  conducted  a  study  to 
determine  the  potential  of  consumer 
and  commercial  products  to  contribute 
to  ozone  levels  that  violate  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  Because  the 
automobile  refinish  coatings  category  is 
a  significant  source  of  VOC  emissions, 
the  EPA  is  proposing  standards  to 
reduce  emissions  from  this  source. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  July  1.  1996. 

Public  Hearing.  A  public  hearing  will 
be  held,  if  requested.  If  anyone  contacts 
the  EPA  requesting  to  speak  at  a  public 
hearing  by  May  21.  1996.  a  public 
hearing  will  be  held  on  May  30.  1996. 
beginning  at  9:00  a.m. 

Request  to  Speak  at  Heanng.  Persons 
wishing  to  present  oral  testimony  must 
contact  Ms.  Marguerite  Thweatt  at  the 
EPA  by  May  21.  1996. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (61021.  Attention 
Docket  No.  A-95-18,  US 
Environmental  Protection  Agency,  ^01 
M  Street,  SW,  Washington.  DC  20460 

Public  Hearing.  Persons  interested  in 
attending  the  heanng  should  notify  Ms. 
Marguerite  Thweatt.  (919)  541-5607.  to 
verify  that  a  hearing  will  occur  and  for 
notification  of  the  location  of  the 
meeting. 

Request  to  Speal<  at  Heanng  To 
present  oral  testimony  contact  Ms. 
Thweatt  at  the  following  address: 
Organic  Chemicals  Group  (MD-13';.  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolir.a 
27711,  telephone  i»umber  (919)  541- 
5607.  FAX  number  (919)  541-3470 

Docket.  Docket  No.  A-95-18, 
containing  supporting  information  used 
in  developing  the  proposed  standa.'ds,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monda\  through  Friday,  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center.  Waterside  Mall 
Room  M-1500.  1st  Floor.  401  M  Street. 
SW,  Washington.  DC  20460.  telephone 
(202)  260-7548.  FAX  (2U2)  260-4400 
The  proposed  regulatory  te.xt  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket  .a 
reasonable  fee  may  be  charged  for 
copying. 

Background  Information  Document 
The  background  information  document 
(BID)  supporting  the  proposed  standards 
may  be  obtained  from  the  docket  or 
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from  the  U.S.  EPA  Library  (MI>-,35), 
Research  Triangle  Parii,  North  Carolina 
27711,  telephone  number  (919)  541- 
2777.  Please  refer  to  "Automobile 
Refinish  Coatings — Background 
Information  for  Proposed  Standards." 
EPA-453/[>-95-005a. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  the  proposed 
standards,  contact  Mr  Mark  Morris  at 
(919)  541-5416,  Organic  Chemicals 
Group.  Emission  Standards  Division 
(MD-13).  U.S.  Environmental  Protection 
.Agency,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION:  The 
regulatory  text  of  the  proposed  nde  is 
not  included  in  this  Federal  Register 
notice,  but  is  available  in  Docket  No.  A- 
95-18  (see  ADDRESSES  for  information 
about  the  docket).  The  proposed 
regulatory  language  is  also  available  on 
one  of  the  EPA's  Technology  Transfer 
Network  (TTN)  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14,400  bits  per  second  (bps) 
modem.  If  more  information  on  the  TTN 
is  needed,  call  the  help  desk  at  (919) 
541-J384. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A  Clean  .Air  Art  Requirements 
B  Legislative  Authority 

C.  Regulatory  Barlcground 

D.  Supporting  Documentation  ior  the 
Proposed  Standairds 

II.  Summary  of  Propcsed  Standards 

A.  Applicability  of  the  Standards 

B.  Regulated  Entities 
C;.  Standards 

D  Compliance  Requirements 

E.  Labeling  Requirements 

F.  Reportmg 

G.  Variance 

H  Test  Methods 

III.  Summary  of  Impacts 

A.  Environmental  Impacts 

B.  Energy  Impacts 

C.  Cost  and  Economic  Impacts 
D  C;ost-Effectiveness 

IV.  Rationale 

A.  Applicability 
B  Selection  of  B AC 

C.  Selection  of  Regulatory  Format 

D.  Labeling  Requirements 

E.  Selection  of  Reporting  Requirements 

F.  Variance 

G  Test  Methods 

H.  Solicitation  of  Comments 

V.  .Administrative  Requirements 

A.  Public  Hearing 

B.  Executive  Order  12866 

C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates  Reform  Act 


I.  Background 

A.  Clean  Air  Act  Requirements 

Exposure  to  ground-level  ozone  is 
associated  with  a  wide  variety  of  human 
health  effects,  agricultiu-al  crop  loss,  and 
damage  to  forests  and  ecosystems.  The 
most  thoroughly  studied  health  effects 
of  exposure  to  ozone  at  elevated  levels 
during  periods  of  moderate  to  strenuous 
exercise  are  the  impairment  of  normal 
functioning  of  the  lungs,  symptomatic 
effects,  and  reduction  in  the  ability  to 
engage  in  activities  that  require  various 
levels  of  physical  exertion.  Typical 
symptoms  associated  with  acute  (1  to  3 
hour)  exposure  to  ozone  at  levels  of  0.12 
ppm  or  higher  under  heavy  exercise  or 
0.16  ppm  or  higher  under  moderate 
exercise  include  cough,  chest  pain, 
nausea,  shortness  of  breath,  and  throat 
irritation. 

Ground-level  ozone,  which  is  a  major 
component  of  "smog,"  is  formed  in  the 
atmosphere  by  reactions  of  VOC  and 
oxides  of  nitrogen  (NOx)  in  the  presence 
of  sunlight.  In  order  to  reduce  ground- 
level  ozone  levels,  emissions  of  VOC 
and  NOx  must  be  reduced. 

Section  183(e)  of  the  Act  requires  the 
Administrator  to  study  and  report  to 
Congress  on  emissions  of  VOC  into  the 
ambient  air  from  consumer  and 
commercial  products  and  their  potential 
to  contribute  to  ozone  nonattainment 
levels.  In  addition,  section  183(e) 
requires  the  Administrator  to  list  those 
categories  of  consumer  and  commercial 
products  that  account  for  at  least  80 
percent  of  the  VOC  emissions,  on  a 
reactivity-adjusted  basis,  in  ozone 
nonattainment  areas  and  establish 
priorities  for  their  regulation.  The  list  is 
to  be  divided  into  four  groups,  with  one 
group  regulated  every  2  years  until  all 
four  groups  are  regulated. 

The  EPA  submitted  the  Report  to 
Congress  on  March  15,  1995,  and  on  this 
same  date  established  the  priority  list 
for  future  regulation  of  the  consumer 
and  commercial  products  that  account 
for  80  percent  of  VOC  emissions,  on  a 
reactivity-adjusted  basis,  in 
nonattainment  areas  (published  on 
March  23,  1995.  at  56  PR  15264). 
Automobile  refinish  coatings  are  in  the 
first  group  of  products  to  be  regulated 
by  March  1997.  This  listing  and 
prioritization  are  not  final  Agency 
actions,  and  EPA  requests  comment  on 
the  placement  of  automobile  refinish 
coatings  on  the  list  and  the  priority 
assigned  to  these  coatings.  Further 
details  about  the  study  and  the  listing 
are  available  in  the  March  23,  1995, 
Federal  Register. 


B.  Legislative  Authority 

Section  183(e)  of  the  Act  gives  the 
EPA  the  authority  to  establish  national 
standards  to  reduce  VOC  emissions 
from  automobile  refinish  coatings. 
According  to  the  Act.  regulations 
developed  under  this  section  shall 
require  best  available  controls  (BAC). 
Best  available  controls  are  defined  in 
section  183(e)(1)(A)  as  follows: 

The  term  "best  available  controls"  means 
the  degree  of  emissions  reduction  that  the 
Administrator  determines,  on  the  basis  of 
technological  and  economic  feasibility, 
health,  environmental,  and  energy  impacts,  is 
achievable  through  the  application  of  the 
most  effective  equipment,  measures, 
processes,  methods,  systems,  or  techniques, 
including  chemical  reformulation,  product  or 
feedstock  substitution,  repackaging,  and 
directions  for  use,  consumption,  storage,  or 
disposal. 

Section  IV. B  describes  the  EPA's 
determination  of  BAC  for  the  proposed 
regulation. 

The  EPA  could  satisfy  the 
requirements  of  section  183(e)  by 
issuing  Control  Techniques  Guidelines 
(CTG)  instead  of  a  national  rule  for 
automobile  refinish  coatings. 

Section  183(e)(3)(C)  states: 

For  any  consumer  or  commercial  product 
the  Administrator  may  issue  control 
techniques  guidelines  under  this  Act  in  lieu 
of  regulations  required  under  subparagraph 
(A)  if  the  administrator  determines  that  such 
guidance  will  be  substantially  as  effective  as 
regulations  in  reducing  emissions  of  volatile 
organic  compounds  which  contribute  to 
ozone  levels  in  areas  which  violate  the 
national  ambient  air  quality  standard  for 
ozone. 

In  many  cases.  CTG's  can  be  effective 
regulatory  approaches  to  reduce 
emissions  of  VOC  in  nonattainment 
areas — with  the  advantage  of  not 
imposing  control  costs  on  attainment 
areas,  where  VOC  emissions  reductions 
may  be  less  beneficial.  On  the  other 
hand,  rules  based  on  CTG's  may  impose 
requirements  and  costs  in 
nonattainment  areas  that  are  beyond 
those  of  a  national  rule.  For  example. 
State  automobile  refinish  rules  require 
recordkeeping  by  body  shops,  while  the 
national  rule  does  not. 

The  EPA  can  also  use  other  systems 
of  regulation.  According  to  section 
183(e)(4),  EPA  can  consider  "any  system 
or  systems  of  regulation  as  the 
Administrator  deems  appropriate, 
including  requirements  for  registration 
and  labeling,  self-monitoring  and 
reporting,  prohibitions,  limitations,  or 
economic  incentives  (including 
marketable  permits  and  auctions  of 
emissions  rights)  concerning  the 
manufacture,  prcx;essing,  distribution, 
use.  consumption  or  disposal  of  the 


product."  The  EPA  soUcits  comments 
on  alternative  approaches  to  regulation 
in  section  IV.H. 

C.  Regulatory  Background 

Automobile  refinish  coatings  are 
included  under  the  definition  of 
consumer  and  commercial  products 
since  the  definition  imder  section  183(e) 
of  the  Act  specifically  includes  paints, 
coatings,  and  solvents.  Section  183(e)  of 
the  Act  requires  that  the  first  group  of 
consumer  and  commercial  products 
(i.e.,  those  with  highest  priority  for 
regulation)  be  regulated  within  2  years 
after  publication  of. the  regulator^' 
schedule.  As  mentioned  previously, 
automobile  refinish  coatings  are  in  the 
first  group  of  consumer  and  commercial 
products  to  be  regulated.  The  regulation 
is  required  by  March  1997.  The  criteria 
which  contribute  to  the  prioritization  of 
automobile  refinish  coatings  in  the  first 
group  of  consumer  and  conmiercial 
products  to  be  regulated  include  the 
availability  of  alternatives,  the  cost- 
effectiveness  of  controls,  and  the  VOC 
emissions  in  ozone  nonattainment  areas. 
Further  details  about  the  criteria  used  to 
prioritize  consumer  and  commercial 
product  categories  for  regulation  are 
available  in  the  Report  to  Congress 

Automobile  refinish  coating 
regulations  are  in  place  or  under 
development  in  a  number  of  States.  For 
the  companies  that  market  automobile 
•  refinish  coatings  nationwide,  trying  to 
fulfill  the  differing  requirements  of  State 
rules  has  created  administrative, 
technical,  and  marketing  problems.  A 
Federal  rule  is  expected  to  provide  some 
degree  of  consistency,  predictability, 
and  administrative  ease  for  the  industry. 

In  addition.  State  representatives  have 
recommended  that  the  EPA  develop  and 
implement  nationwide  Federal  control 
measures  to  enhance  enforceability  and 
conserve  State  resources. 

D.  Supporting  Documentation  for  the 
Proposed  Standards 

The  automobile  refinish  coating 
-background  information  document  (BID) 
(EPA  publication  number  EPA-453/D- 
95-005a)  contains  supporting 
documentation  for  this  proposal.  It 
contains  a  product  category  description, 
an  industry  profile,  a  discussion  of 
control  measures  and  their  associated 
costs,  and  a  description  of  the  expected 
emissions  reductions.  Other  Supporting 
information  for  this  proposed  regulation 
includes  existing  State  regulations, 
meeting  summaries,  and  the  report  to 
Congress  on  consumer  and  commercial 
products.  This  information  is  contained 
in  the  docket  and  is  available  to  the 
pubUc  as  described  above. 


n.  SuDunary  of  Pn^posed  Standards 

The  proposed  standards  are 
summarized  below.  The  rationale  for  the 
regulatory-  decisions  made  in  developing 
these  standards  is  provided  in  section 
IV. 

A.  Applicability  of  the  Standards 

The  provisions  of  this  proposed  rule 
apply  to  automobile  refinish  coatings 
that  are  manufactured  or  imported  for 
sale  or  distribution  in  the  United  States. 

The  proposed  standards  do  not  apply 
to  the  following  automobile  refinish 
coatings: 

(1)  Coatings  manufactured  exclusively 
for  sale  outside  the  United  States; 

(2)  Coatings  manufactured  or 
imported  before  the  compliance  date  of 
the  rule; 

(3)  Coatings  manufactured  for  use  by 
original  equipment  manufacturers  for 
assembly-line  coating  open  tions;  and 

(4)  Coatings  supphed  in  uonrefillable 
aerosol  containers. 

B.  Regulated  Entities 

Regulated  entities  are  defined  under 
section  183(e)  to  include  manufacturers, 
processors,  wholesale  distributors,  and 
importers.  This  proposed  rule  limits  the 
VOC  contents  of  coatings  manufactured 
or  imported  for  use  in  this  country. 
Since  the  distribution  of  coatings  has  no 
effect  on  whether  compUant  coatings  are 
used,  distributors  are  not  legulated 
entities  under  this  proposed  rule. 

C.  Standards 

Coatings  subject  to  this  proposed  rule 
shall  comply  with  the  VOC  content 
standards  listed  in  table  1 .  If  a  coating 
is  marketed  under  more  than  one  of  the 
listed  coating  categories,  the  coating 
shall  comply  with  the  lowest  apphcable 
VOC  content  standard. 

Table  l  .—VOC  Content  Standards 
FOR  Automobile  Refinish  Coatings 


Coating  Category 


VOC  Content- 
(grams.'fiter) 


780 


575 
550 
600 
625 


Pretreatment  Wash  Prim- 
er. 

Primer/Primer  Surfacer ... 

Primer  Sealer  

Singte/2  Stage  Topcoats 

Topcoats  of  3  or  more 
stages. 

Specialty  Coatings"  |  840 

•VOC  conterrt  means  the  arrxxint  of  VOC  in 
a  coating  that  has  been  prepared  for  applica- 
tion according  to  the  manufacturer's  mixing  irv 
structions.  excluding  water  and  exempt  com- 
pounds. 

"Specialty  coatings  inciude  adhesion  pro- 
nroters,  anti-glare/safety  coatings,  bright  metal 
trim  repair  coatings,  elastomeric  materials,  inv 
pact-resistant  coatirigs,  rutjtaerized  asphattic 
undertxxly  coatings,  uniform  finish  t)lenders, 
and  wekJ-through  primers. 


D.  Compliance  Requirements 

The  compliance  date  of  the  rule  is  4 
months  after  the  promulgation  date  of 
the  rule. 

£.  Labeling  Requirements 

Containers  of  all  subject  coatings  must 
bear  labels  or  lids  that  include  the  date 
of  manufacture  of  the  contents  or  a  code 
indicating  the  date  of  manufacture. 

F.  Reporting 

Manufacturers  and  importers  of 
coatings  subject  to  the  proposed 
standards  must  file  an  initial  report.  The 
initial  report  must  be  submitted  by  the 
compliance  date  or  within  1 80  days 
after  becoming  subject  to  the  rule, 
whichever  is  later.  The  initial  report 
must  include  the  following  information: 

(1)  The  name  and  mailing  address  of 
the  manufacturer  or  importer 

(2)  In  cases  where  codes  are  used  to 
represent  the  date  of  manufacture,  the 
manufacturer  or  importer  shall  submit 
an  explanation  of  each  date  code  to  the 
Administrator.  An  explanation  of  any 
new  date  codes  shall  be  filed  with  the 
Administrator  no  later  than  30  days 
after  it  is  first  introduced  into 
commerce. 

G.  Variance 

The  proposed  rule  allows 
manufacturers  and  importers  of 
automobile  refinish  coatings  to  submit  a 
written  application  to  the  Adiriinistrator 
requesting  a  variance  if.  fo"  reasons 
bevond  their  reasonable  control,  the\ 
cannot  comply  wirh  the  requirements  of 
the  proposed  rule.  The  application  must 
include  the  following  information: 

(1)  The  specific  grounds  for  which  the 
variance  is  sought; 

(2)  The  proposed  date(s)  by  which 
compliance  with  the  provisions  of  the 
rule  will  be  achieved;  and 

(3)  A  compliance  report  reasonably 
detailing  the  method(s)  by  which 
compliance  will  be  achieved. 

Upon  receipt  of  the  variance 
application,  the  Administrator  will  hold 
a  pubhc  hearing  to  determine  whether. 
under  what  conditions,  and  to  what 
extent,  a  variance  from  the  requirements 
of  the  proposed  rule  is  necessary  and 
will  be  permitted. 

The  Administrator  may  grant  a 
variance  if  the  following  criteria  are 
met: 

(1)  By  complying  with  the  proposed 
rule,  the  applicant  would  bear 
unreasonable  economic  hardship: 

(2)  The  public  benefit  of  avoiding 
hardship  to  the  applicant  outweighs  the 
public  interest  in  any  increased 
emissions  or  air  contaminants  that 
would  result  from  issuing  the  vanance; 
and 
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(3)  The  proposed  compliance 
schedule  can  be  reasonably 
implemented,  and  compliance  will  be 
achieved  as  expeditiously  as  possible. 

The  approved  variance  order  will 
designate  a  final  compliance  date  and  a 
condition  that  specifies  increments  o^ 
progress  necessary  to  assure  timely 
compliance.  A  variance  shall  end 
immediately  upon  the  failure  (of  the 
partv  to  whom  the  variance  was 
granted)  to  comply  with  any  term  or 
condition  of  the  variance. 

H.  Test  Methods 

For  purposes  of  determining 
compliance  with  this  rule,  the  VOC. 
content  of  each  coating  product 
manufactured  or  imported  must  be 
determined  using  EPA's  Reference 
Method  24 — "Determination  of  Volatile 
Mattt-r  Content,  Water  Content,  Density. 
Volume  Solids,  and  Weight  Solids  of 
Surface  Coatings,"  found  in  40  CFR  part 
60,  appendix  A.  Analysis  of  waterborne 
coating  VOC  content  determined  by 
Reference  Method  24  must  be  adjusted 
as  described  in  section  4.4  of  Reference 
Method  24. 

The  .Administrator  may  approve,  on  a 
case-by-case  basis,  alternative  methods 
of  determining  the  VOC  content  of 
coatings  if  they  are  demonstrated  to  the 
Administrator's  satisfaction  to  provide 
results  equivalent  to  those  obtained 
using  Reference  Method  24. 

III.  Summary  of  Impacts 

A.  Environmental  Impacts 

This  section  will  discuss  the 
incremental  increase  or  decrea.se  in  air 
pollution,  water  pollution,  and  solid 
waste  generation  that  would  result  from 
implementing  the  proposed  standards 

1.  Air  Pollution  Impacts 

The  proposed  standards  would  reduce 
nationwide  emissions  of  VOC  from  the 
use  of  automobile  refinish  coatings  by 
an  estimated  32,500  Mg  (35,800  tons)  in 
1996.  These  reductions  are  compared  to 
1995  baseline  emissions  estimates. 
Since  many  regulated  VOC  species  are 
also  on  the  list  of  hazardous  air 
pollutants  (HAP)  in  section  112  of  the 
Act.  the  proposed  rule  is  expected  to 
reduce  some  H.AF  iimissions  from  the 
use  of  automobile  refinish  coatings. 

2.  Water  and  Solid  Waste 

There  are  no  adverse  solid  waste 
impacts  anticipated  from  compliance 
with  this  rule.  It  is  not  expected  that  the 
disposal  of  coatings  as  solid  waste  will 
increase  as  a  result  of  this  rule.  In  fact, 
because  the  compliant  (higher  solids) 
coatings  are  more  concentrated,  fewer 
containers  will  require  disposal  when 
the  same  volume  of  solids  is  applied. 
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In  cases  where  conversion  from 
solventborne  to  waterborne  coatings  is 
the  method  used  to  achieve  compliance, 
an  increase  in  wastewater  discharge 
may  occur  if  waste  waterborne  coatings 
are  discharged  to  publicly  owned 
treatment  works 

B.  Energy  Impacts 

There  are  no  adverse  energy  impacts 
anticipated  from  compliance  with  this 
rule.  Compliant  coatings  will  not 
require  different  application  equipment 
and  no  add-on  controls  are  required. 

C.  Cost  and  Economic  Impacts 

The  total  cost  of  this  rule  includes 
coating  manufacturer  process 
modification  costs,  and  costs  for 
training  coating  manufacturer 
representatives,  distributors,  and  body 
shop  personnel.  The  EPA  believes  that 
coatings  that  meet  the  VOC  content 
limits  of  this  proposed  rule  do  not  have 
longer  drying  times  than  conventional 
coatings;  therefore,  the  EPA  has  not 
included  costs  for  lost  productivity  in 
this  rule.  The  EPA  requests  comments 
and  data  regarding  the  drying  times  of 
coatings  compliant  with  this  proposed 
nile.  and  any  information  that  indicates 
that  there  may  be  costs  due  to  losses  in 
productivity.  The  annual  cost  of  this 
rule  is  4.5  million  dollars,  or  about  $140 
per  megagram  of  VOC  emissions 
reductions. 

If  the  manufacturer  and  distributor 
costs  are  completely  passed  on  as  a 
coating  price  increase,  the  price  of 
coatings  is  estimated  to  increase  less 
than  10  cents  per  gallon  (less  than  0.2 
percent).  If  the  total  cost  of  the  rule  is 
passed  on  as  an  increase  in  the  price  of 
a  refinish  job,  the  price  is  estimated  to 
increase  less  than  30  cents  per  job  (less 
than  0.05  percent). 

D.  Cost-Effectiveness 

The  EPA  often  compares  the  relative 
cost  of  different  measures  for  controlling 
a  pollutant  by  calculating  the  "cost- 
effectiveness"  of  the  measures.  Using 
EPA's  traditional  calculation 
methodology,  the  cost-effectiveness  of  a 
regulation  that  applies  nationwide  is 
based  on  a  comparison  of  national  costs 
and  nationwide  emission  reductions. 
This  comparison  is  expressed  as  the  cost 
per  megagram  (or  ton)  of  emissions 
reduced.  Using  cost  and  emission 
reduction  figures  presented  earlier  in 
this  section  of  the  preamble,  the 
nationwide  cost-effectiveness  of  the 
proposed  regulation  is  $140/Mg  ($130/ 
ton). 

Alternative  ways  to  calculate  a 
measure  of  the  "cost-effectiveness"  of 
the  regulation  have  been  suggested  by 
others.  One  alternative  would  be  to 


calculate  cost-effectiveness  on  the  basis 
of  the  nationwide  cost  of  the  regulation 
($4.5  million  for  the  proposed 
regulation)  and  the  VOC  reduction 
achieved  in  ozone  nonattainment  areas. 
The  stated  rationale  for  this  approach  is 
that  cost-effectiveness  measures  should 
be  designed  in  a  way  that  best 
represents  the  objective  of  the  regulatory 
action.  In  this  case,  for  example,  a  major 
objective,  though  not  the  only  objective, 
of  these  regulations  is  the  control  of 
ozone  formation  in  nonattainment  areas. 
By  establishing  nationwide  standards, 
the  cost  of  achieving  emission 
reductions  in  ozone  nonattainment 
areas  during  the  ozone  seasons  requires 
nationwide  expenditures  during  all 
seasons  of  the  year,  including 
expenditures  year-round  in  areas 
currently  in  attainment  with  the  current 
standard.  These  nationwide  emission 
reductions — including  emission 
reductions  outside  of  nonattainment 
areas  and  out  of  the  ozone  season — may 
or  may  not  contribute  to  efforts  to  limit 
ozone  in  nonattainment  areas, 
depending  on  whether  they  participate 
in  ozone  transport  from  one  area  to 
another.  One  example  of  the  application 
of  this  method  is  presented  in  a 
December  21.  1993,  draft  Regulatory 
Impact  Analysis  developed  by  the  EPA's; 
Office  of  Mobile  Sources  (OMS)  in 
which  control  of  emissions  from 
refueling  of  light  duty  vehicles  (i.e., 
onboard  refueling  vapor  recovery,  or 
ORVR)  could  viably  be  applied  either 
nationwide  or  in  nonattainment  areas 
alone.  In  this  example,  regional 
regulation  represented  an  important 
alternative  to  national  regulation.  The 
OMS  calculated  cost-effectiveness  using 
(1)  nationwide  costs  and  nationwide 
emission  reductions,  as  well  as  (2) 
nationwide  costs  and  the  emission 
reductions  achieved  in  nonattainment 
areas. 

Emissions  from  automobile  refinish 
coatings  used  in  nonattainment  areas 
have  been  estimated.  On  a 
nonattainment  area  basis,  the  cost- 
effectiveness  of  the  proposed 
automobile  refinish  coatings  rule  would 
be  $300/Mg  ($280/ton).  A  similar 
calculation  could  be  done  to  account  for 
the  seasonality  of  ozone  formation. 

While  such  an  approach  offers  a 
measure  of  the  cost  of  emission 
reductions  in  nonattainment  areas,  EPA 
sees  significant  drawbacks  to  this 
approach.  First,  cost -effectiveness 
figures  would  no  longer  provide  a 
consistent  basis  for  comparison  of  the 
relative  cost  of  different  control 
measures  or  regulations  considered  at 
different  points  in  time.  Because  the 
number  and  location  of  nonattainment 
areas  changes  frequently,  the  initial 


calculation  of  the  cost-effectiveness  of  a 
rule  would  depend  upon  when  it  was 
issued.  The  EPA  believes  it  is  important 
that  cost-effectiveness  be  calculated  in  a 
consistent  maimer  that  allows  for  valid 
comparisons.  Also,  introducing  new 
methodology  would  tend  to  make  new 
control  measures  appear  superficially  to 
be  less  cost-effective  than  measures 
utilized  in  the  past,  simply  because  of 
a  change  in  well-established 
terminology. 

Second,  this  alternative  approach 
attributes  all  costs  of  the  rule  to 
emission  reductions  achieved  in 
nonattainment  areas  and  no  cost  to 
emission  reductions  achieved  in 
attainment  areas.  By  not  including 
emission  reductions  in  attainment  areas, 
the  methodology  assumes  that  emission 
reductions  in  areas  which  attain  the 
NAAQS  for  ozone  have  no  value.  In  fact, 
attainment  areas  often  contribute  to 
pollution  problems  in  nonattainment 
areas  through  the  transport  of  emissions 
downwind.  Also,  emission  reductions 
in  attainment  areas  help  to  maintain 
clean  air  as  the  economy  grows  and  new 
pollution  sources  come  into  existence. 
Furthermore,  measures  to  reduce 
emissions  of  VOC  often  reduce 
emissions  of  toxic  air  pollutants. 

Another  alternative  that  has  been 
suggested  would  be  to  calculate  not  only 
the  emission  reductions  but  also  the 
cost  if  the  requirements  applied  only  in 
ozone  nonattainment  areas,  perhaps 
through  issuance  of  a  Control 
Techniques  Guideline  (CTG).  The  EPA 
has  not  estimated  the  cost  of  using  a 
CTG  to  regulate  only  those  products 
sold  for  use  in  ozone  nonattainment 
areas. 

The  EPA  is  planning  to  review 
internally  the  generic  question  of  the 
alternative  approach  to  measuring  costs 
against  emission  reductions.  The  results 
of  this  review  are  not  available  for 
incorporation  into  this  rulemaking. 
Therefore,  the  EPA  requests  comments 
on  the  traditional  and  alternative 
methods  discussed  above  to  characterize 
the  cost-effectiveness  of  this  and  other 
Section  183(e)  regulations. 

V.  Rationale 

The  following  sections  explain  the 
rationale  for  selecting  the  proposed 
standards. 

A.  Applicability 

This  proposed  rule  applies  to 
automobile  refinish  coatings  that  are 
manufactured  or  imported  for  sale  or 
distribution  in  the  United  States. 
Coatings  that  are  currently  used  for 
automobile  refinishing  are  also  used 
outside  the  automobile  refinish 
industry.  In  fact,  some  of  these  coatings 


are  not  labeled  specifically  as 
automobile  refinish  coatings,  but  are 
labeled  generally  as  primers,  basecoats. 
etc.  This  proposed  rule  applies  only  to 
those  coatings  that  are  marketed  as 
automobile  refinish  coatings.  Therefore, 
coating  manufacturers  define  which  of 
their  coatings  are.  automobile  refinish 
coatings  by  the  way  they  market  them. 
All  coatings  marketed  as  automobile 
refinish  coatings  are  subject  to  this 
proposed  rule;  all  other  coatings  are  not. 

Automobile  refinish  coatings  were 
determined  to  be  a  significant  source  of 
VOC  emissions  in  nonattainment  areas 
and  were  designated  for  regulation 
imder  the  authority  of  section  183(e)  of 
the  Act.  The  proposed  standards  do  not 
apply  to  some  types  of  coatings.  There 
are  exemptions  for  exported  coatings, 
coatings  manufactxired  or  imported 
before  the  compUance  date,  coatings 
that  are  sold  in  nonrefiUable  aerosol 
containers,  and  coatings  that  are 
manufactured  for  use  by  original 
equipment  manufacturers  (OEM's)  for 
assembly-line  coating  operations. 

The  purpose  of  section  183(e)  of  the 
Act  is  to  control  VOC  emissions  that 
contribute  to  ozone  nonattainment  in 
the  United  States.  Because  exported 
coatings  do  not  contribute  to  VOC 
emissions  in  the  United  States,  and 
because  EPA  has  no  legal  or  factual 
basis  to  impose  VOC  control  measures 
outside  the  United  States,  coatings 
manufactured  for  the  explicit  purpose  of 
export,  and  which  are  in  fact  exported, 
are  exempt  from  the  requirements  of  the 
proposed  rule. 

An  exemption  for  coatings  sold  in 
nonrefiUable  aerosol  containers  is 
included  in  the  proposed  rule  because 
the  EPA  is  developing  a  separate  VOC 
regulation  for  these  coatings  under 
section  183(e)  authority. 

Coatings  that  are  manufactured  for 
use  by  OEM's  for  assembly-line  coating 
operations  are  exempt  from  this 
proposed  rule  because  such  coatings  are 
significantly  different  than  refinish 
coatings;  OEM's  are  covered  by 
standards  promulgated  under  section 

111  of  the  Act,  and  will  be  covered  by 
standards  promulgated  under  section 

112  of  the  Act. 

Each  coating  manufacturer  produces 
coating  components,  such  as  hardeners, 
reducers,  additives,  etc..  necessar>'  for 
the  preparation  of  a  "ready-to-spray" 
coating.  Some  coating  manufacturers 
also  produce  components  for  use  in  the 
coatings  of  other  manufacturers:  some 
companies  do  not  produce  coatings  at 
all.  but  produce  only  coating 
components  for  use  in  the  coatings  of 
other  manufacturers.  Although 
preparing  a  coating  using  only  the 
components  and  suggested  mixing  ratio 


of  one  manufacturer  may  yield  a 
compliant  coating,  preparing  a  coating 
with  the  components  of  several 
manufacturers  may  not.  To  be  effective. 
this  proposed  rule  may  need  to  apply  to 
all  coating  components;  that  is,  if  a 
coating  component  manufacturer 
suggests  that  a  coating  component  may 
be  used  for  automobile  refinishing.  and 
if  its  suggested  use  would  result  in  the 
preparation  of  a  noncompliant  coating, 
then  the  coating  component 
manufacturer  would  be  out  of 
compliance  with  the  rule.  Until  recently 
the  EPA  was  not  aware  of  the  extent  to 
which  coating  users  combined  the 
components  of  multiple  manufacturers. 
As  a  result,  the  EPA  has  not  sufficiently 
examined  how  to  enforce  this  proposed 
rule  if  its  applicability  were  expanded 
to  include  all  automobile  refinish 
coating  components,  or  the  impacts  that 
the  rule  would  have  on  the 
manufacturers  who  would  become 
affected  by  the  rule  if  its  applicability 
were  expanded.  The  EPA  has,  therefore, 
limited  applicability  to  coating 
manufactiuers  in  this  proposed  rule,  but 
is  soliciting  comments  on  whether  to 
expand  the  applicability.  Based  on 
information  received  during  the 
comment  period,  the  EPA  may  expand 
the  applicability  in  the  promulgated 
rule. 

The  EPA  is  aware  that  the  VOC 
content  standards  of  this  proposed  rule 
would  likely  prohibit  the  manufacture 
or  import  of  lacquer  coatings.  Lacquers 
are  no  longer  used  on  new  vehicles,  and 
are  mainly  used  by  antique  car  restorers; 
therefore,  the  demand  for  lacquers  is 
small  and  is  likely  to  decrease. 
Although  other  coatings  are  compatible 
with  lacquers  and  may  be  used  to 
refinish  an  existing  lacquer  finish,  some 
colors  available  in  lacquer  are  not 
available  in  other  coatings.  Since  the 
production  of  lacquer  topcoats  is  small 
and  not  likely  to  increase,  and  since 
thev  may  be  necessary-  to  fill  a  niche  in 
automobile  refinishing.  the  EPA  is 
considering  exempting  lacquer  topcoats 
from  the  proposed  nile  Although 
lacquer  topcoat  use  is  not  likely  to 
increase,  an  exemption  would  not 
prevent  it.  Therefore,  the  EPA  is  also 
considering  whether  to  include  lacquer 
topcoats  in  the  specialty  coating 
category  (described  in  section  IV. B.)  and 
limit  their  production  to  a  small 
percentage  of  total  automobile  refinish 
coating  production.  The  EPA  solicits 
comments  on  these  issues  in  section 
IV.H.:  based  on  information  received 
during  the  public  comment  period,  the 
EPA  may.  in  the  promulgated  rule. 
either  exempt  lacquer  topcoats,  or 
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r,ati»gorizt'  them  as  specialty  coatings 
ajid  limit  their  production. 

B.  Selection  of  BAC 

The  primary  factors  considered  in 
determining  best  available  controls 
(BAC)  were  technological  aiui  economic 
feasibility,  and  environmental  impacts. 
Other  impacts,  such  as  nonair 
environmental  impacts  (solid  waste  and 
water)  and  energy  impacts,  are  expected 
to  be  minimal.  Health  impacts  are 
expected  to  parallel  environmental 
impacts  in  terms  of  directional  benefit 
(i.e.,  as  environment  improves,  health 
improves).  The  EPA  relied  on  e.xisting 
State  and  local  automobile  refuiish 
niles,  coating  product  information,  and 
input  from  the  automobile  refinish 
industry'  to  determine  the  availability 
and  technological  and  economic 
feasibility  of  coatings. 

The  BAC  selection  process  involves 
both  the  selection  of  coating  categories 
and  the  determination  of  V'OC  content 
limits  for  those  categories  These 
components  are  linked  in  a 
determination  of  what  degree  of 
emissions  reduction  represents  BAC. 
Decisions  to  subdivide  a  given  categorv 
into  more  specific  "subcategories"  can 
be  a  direct  consequence  of  the  VOC 
content  levels  under  consideration.  For 
example,  pretreatment  wash  primers 
etch  bare  metal  surfaces  to  provide 
adhesion  of  the  coating  to  the  metal. 
According  to  coating  product 
information  there  are  no  pretreatment 
wash  primers  that  have  VOC  content 
levels  as  low  as  other  primers. 
Therefore,  a  subcategory  was  created  for 
this  primer,  along  with  a  VOC  content 
level  different  from  the  general  primer 
category.  Similarly,  a  subcategory  was 
created  for  topcoats  of  three  (or  more) 
stages  because  coating  information 
indicates  that  there  are  no  such  coatings 
with  VOC  content  levels  as  low  as  those 
of  other  topcoats. 

"Specialty  coatings"  that  serve 
specific  functions  and  that  either  do  not 
belong  in  other  coating  categories  or  are 
not  available  at  the  VCXi;  content  limits 
of  those  categories  are  included  in  a 
separate  categorv.  This  category- 
includes  coatings  that  are  designed  for 
a  specific  use.  and  coatings  of  other 
categories  that  are  modified  by  riianging 
the  components  of  the  coating  In  this 
proposed  rule,  all  coatings  that  ihe  EPA 
considers  specialty  coatings  are  defined. 
It  may  not  be  possible  to  determine  all 
of  the  specialty  coatings  that  mav  be 
needed  in  the  future  as  new  OEM 
coatings  are  developed;  therefore,  an 
open-ended  definition  of  specialty 
coatings  is  desirable.  However,  such  a 


definition  could  be  abused  bv  simply 
renaming  existing  coatings  as  specialty 
coatings  Even  with  a  closed  definition, 
the  specialty  coating  category  may  have 
undesirable  effects.  For  example,  an 
elastomeric  coating  is  a  specialty 
coating  Some  flexible  topcoats,  which 
are  considered  elastomeric  coatings,  are 
prepared  simply  by  adding  a  flexible 
hardener  in  place  of  the  normal 
hardener.  In  this  case,  the  specialty 
coating  category  would  allow  topcoats 
to  be  used  that  exceed  the  VOC  content 
standard  for  topcoats. 

Limiting  the  production  of  specialty 
coatings  to  a  small  percentage  of  total 
automobile  refinish  coating  production 
may  be  effective  in  minimizing  the 
problems  associated  with  this  category. 
However,  as  mentioned  above,  some 
specialty  coatings  are  just  modifications 
of  other  coatings,  and  it  is  unclear  what 
the  EPA  would  be  limiting.  Limiting 
specialty  coating  production  to  a 
percentage  of  total  production  would 
adversely  affect  manufacturers  that  are 
mainly  in  the  specialty  coating  business. 
The  EPA  is  considering  limiting  the 
production  of  specialty  coatings,  and  is 
soliciting  comments  on  how  to 
determine  such  limits  and  how  they  can 
be  made  enforceable.  Based  on 
information  received  during  the  public 
comment  period,  the  EPA  may  include 
specialty  coating  production  limits  in 
the  promulgated  rule. 

The  process  of  determining  BAC 
began  with  the  examination  of  State  and 
local  automobile  refinish  rules.  The  EPA 
focused  on  existing  coating  categories 
and  their  associated  VOC  standards  in 
State  and  local  rules  to  determine  which 
categories  and  VOC  content  limits  might 
constitute  the  degree  of  emissions 
reduction  that  represents  BAC. 
Specifically.  California  rules  were 
analyzed  because  California  has  been 
regulating  automobile  refinish  coatings 
for  several  years  and  generally  has  the 
most  stringent  VOC  standards  in  the 
country. 

The  VOC  limits  of  California  rules  are 
typically  met  with  waterbome  coatings. 
Coating  manufacturers  have  stated  that 
they  would  need  to  modify  their 
production  facilities  to  supply  the  entire 
t  ountry  with  waterbome  coatings.  Such 
modifications  reportedly  include  the 
replacement  of  carbon  steel  equipment 
with  corrosion-resistant  materials. 
Although  not  usually  necessary  in  the 
relatively  dry  climate  of  California,  in 
some  geographic  areas  of  the  country 
waterbome  coatings  would  likely 
require  forced  drying  with  supplemental 
heating  equipment  (such  as  heated 


spray  booths  or  infrared  heating  lamps) 
because  of  their  longer  drying  times. 

In  geographic  areas  without  existing 
automobile  refinish  rules,  solventbome 
coatings  are  typically  used  that  have 
relatively  high  VOC  content  levels; 
these  coatings  are  sometimes  referred  to 
as  "conventional"  coatings. 
Conventional  coatings  are  typicallv  fast- 
drying  and.  therefore,  do  not  need  to  be 
force-dried.  There  is  not  a  continuous 
spectrum  of  coating  VOC  content  levels; 
coatings  with  the  lowest  VOC  content 
levels  (such  as  waterbome  coatings) 
were  developed  to  comply  with  State 
and  local  rules.  Conventional  coatings 
(that  have  the  highest  VOC  content 
levels)  were  developed  to  satisfy  the 
demand  for  fast-drying  coatings  that  are 
easy  to  use.  However,  between  these 
extremes  there  exist  coatings  that  have 
VOC  content  levels  that  are  lower  than 
those  of  conventional  coatings,  that  are 
not  significantly  harder  to  use  or  slower 
to  dry  than  conventional  coatings,  and 
that  do  not  require  the  forced  drying  or 
extensive  coating  manufacturer  process 
modifications  of  the  coatings  with  the 
lowest  VOC  content  levels.  The  VOC 
content  limits  that  are  being  proposed  as 
BAC  in  this  proposed  rule  are  based  on 
such  "medium-solids"  coatings. 

The  EPA  considered  proposing  a  VOC 
content  standard  of  550  grams  per  liter 
for  primers  and  pnmer  surfacers. 
Coaling  product  information  indicates 
that  coatings  at  this  level  are  available. 
However,  primers  at  this  level  are  not 
tintable  according  to  the  information 
available  to  the  EPA.  Tintable  primers 
are  available  with  a  VOC  content  of  575 
grams  per  liter.  When  tintable  primers 
are  used,  less  topcoat  needs  to  be 
applied  because  the  tint  of  the  primer 
assists  in  achieving  the  final  color 
desired.  Since  less  topcoat  is  used  when 
tintable  primers  are  used,  and  since  the 
VOC  content  of  topcoats  are  generally 
higher  than  550  grams  per  liter,  VOC 
emissions  reductions  are  expected  to  be 
equal  or  greater  when  tintable  primers 
are  used.  The  EPA  is  therefore 
proposing  a  575  grams  per  liter  standard 
for  primers  and  primer  surfacers. 
Comments  on  the  proposed  standard  for 
primers  and  primer  surfacers  are 
solicited  in  section  IV.H. 

Since  most  of  the  nation  uses 
conventional  coatings,  these  coatings 
provide  a  reference  point  from  which  to 
assess  technological  and  economic 
feasibility.  The  emissions  reductions 
and  cost  impacts  of  regulatory 
alternatives  considered  by  the  EPA  are 
given  in  table  2. 
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Table  2.— Impacts  of  Regulatory  Alternatives 


Regulatory  alternative 


BAC 

Beyond  BAC 


Emissions  re-   |     Capital         Annual     ;     ^     ,  -„-_,iv»-        Incremental  cost 
ductions-  Mg/  |  costs  10*     costs  10*  !        _l!  1®^!^        effectiveness  S. 

Mg 


^^    Mg/  I  costs  IOC     cost|l0^j     "^^^slyM^^         effectiveness  S 


32.500 
36,800 


32 

240 


6 
34 


140 
930 


6900 


■  Baseline  emissions  are  88,500  Mg/yr. 


As  previously  mentioned,  medium- 
solids  coatings  do  not  need  to  be  force- 
dried,  and  the  process  modifications  of 
coating  manufacturing  facilities 
necessary  to  produce  such  coatings 
nationwide  are  less  extensive  than  those 
needed  to  produce  waterbome  coatings. 
The  capital  cost  associated  with  the  use 
of  medium-solids  coatings  is  about  4.5 
million  dollars;  about  60%  of  the  cost  is 
for  the  training  of  coating  manufacturer 
and  distributor  representatives  and  shop 
persormel  in  the  use  of  lower- VOC 
coatings.  The  cost  effectiveness  of  using 
medium-solids  coatings  is  about  $140 
per  megagram;  the  incremental 
emissions  reductions  that  would  be 
achieved  by  going  beyond  (or  lower 
than)  the  VOC  content  limits  of 
medium-solids  coatings  would  cost 
about  $6900  per  megagram.  Most  of  this 
cost  (60%)  is  from  the  purchase  by  body 
shops  of  additional  heating  equipment 
necessary  to  speed  the  drying  of  the 
coatings  to  avoid  losses  in  productivity. 
Because  of  these  high  incjemental  costs, 
the  EPA  selected  the  VOC  content  limits 
in  Table  1  as  BAC. 

C.  Selection  of  Regulatory  Format 

In  contrast  to  traditionally  regulated 
stationary  sources  that  emit  VOC  at  a 
specific  fixed  location  (e.g.,  a 
manufacturing  plant),  VOC  from 
automobile  refinish  coatings  are  emitted 
wherever  the  products  are  used.  For  this 
reason,  regulating  at  the  manufacturer 
and  importer  level  is  the  most  efficient 
and  least  burdensome  method  of 
regulating  the  VOC  content  of  coatings, 
and  would  ultimately  impact  the  VOC 
content  of  automobile  refinish  coatings 
at  the  distributor  and  end  user  level. 

The  framework  EPA  chose  to 
implement  BAC  is  VOC  content 
standards.  Coatings  manufactured  or 
imported  on  or  after  the  effective  date 
must  comply  with  the  VOC  content 
standards.  The  EPA  will  continue  to 
gather  data  with  which  to  evaluate  the 
potential  for  further  emissions 
reductions  or  alternate  frameworks  for 
implementing  BAC  such  as  economic 
incentive-type  approaches. 

D.  Labeling  Requirements 

The  proposed  regulation  requires  that 
containers  for  all  subject  coatings 


display  on  the  label  or  lid  the  date  of 
manufacture  or  a  code  indicating  the 
date  of  manufacture.  This  information 
allows  enforcement  personnel  to 
determine  whether  a  coating  was 
manufactured  before  or  after  the 
compliance  date. 

E.  Selection  of  Reporting  Requirements 

The  EPA  evaluated  what  reported 
information  would  be  sufficient  to 
ensure  compliance  with  VOC  standards 
within  the  proposed  mle.  The  reporting 
requirements  proposed  are  necessary  to 
allow  determination  of  compliance,  and 
the  EPA  believes  they  do  not  represent 
an  undue  burden  on  manufacturers  or 
importers  of  automobile  refinish 
coatings.  CompUance  with  this  mle  will 
be  determined  by  periodic  random 
testing  (EPA  Reference  Method  24, 
described  below).  Therefore,  beyond  the 
initial  report,  which  serves  to  identify 
all  manufacturers  and  importers  of 
automobile  refinish  coatings,  there  are 
no  reporting  provisions  in  this  mle 
(except  for  reports  explaining  any  new 
date  codes  and  for  variances). 

F.  Variance 

The  proposed  rule  includes  a  variance 
provision  whereby  manufacturers  and 
importers  of  subject  automobile  refinish 
coatings  may  apply  to  the  Administrator 
for  a  temporary  variance  from 
compliance  with  the  standards.  A 
variance  will  be  granted  if  the  applicant 
demonstrates  that  compliance  would 
result  in  economic  hardship,  and  that 
granting  the  variance  would  better  serve 
the  public  interest  than  would  requiring 
continuous  compliance  under  the 
conditions  of  economic  hardship.  The 
EPA  intends  for  this  provision  to  allow 
manufacturers  and  importers  some 
flexibility  in  responding  to  unforeseen 
circumstances  that  may  cause 
additional,  unanticipated  compliance 
burden.  The  EPA  recognizes  that  certain 
interruptions  in  the  availability  of  raw 
materials  and  or  manufacturing 
processes  may  affect  the  manufacturer's 
or  importer's  ability  to  continuously 
comply  with  the  standards.  In 
particular,  the  EPA  anticipates  that  this 
variance  provision  will  help  to  mitigate 
impacts  to  small  manufacturers.  Small 
manufacturers  are  likelv  to  have  fewer 


research  and  development  resources, 
and.  therefore,  will  benefit  from  the 
allowed  variance. 

G.  Test  Methods 

Under  the  proposed  provisions, 
compliance  with  the  VOC  content 
standards  is  based  on  the  EPA's 
Reference  Method  24.  This  test  method 
represents  the  EPA's  approved  protocol 
for  determining  the  VOC  content  of 
coatings  and  is  EPA's  standard  test 
method  for  determining  the  VOC 
content  of  coatings. 

Standard  language  allowing  use  of 
altemative  methods  of  determining  VOC 
content  subject  to  the  Administrator's 
approval  is  also  included  in  the 
proposed  rule. 

H.  Solicitation  of  Comments 

The  Administrator  welcomes 
comments  from  interested  persons  on 
any  aspect  of  the  proposed  rule,  and  on 
any  statement  in  the  preamble  or  the 
referenced  supporting  documents.  The 
proposed  rule  was  developed  on  the 
basis  of  information  available  to  the 
EPA.  The  Administratur  is  specificalK 
requesting  factual  infomiation  fha'  may 
support  either  the  approach  taken  m  the 
proposed  standards  or  an  alternate 
approach. 

The  EPA  is  requesting  specific 
comments  and  data  on  se\eral  asf>ects  ot 
the  proposed  rule-  (1)  Alternative 
approaches  to  regulation;  (2)  expanding 
the  applicability  of  the  mle  to  include 
all  automobile  refinish  coating 
components;  (3)  limiting  production  of 
lacquer  topcoats,  or  exempting  lacquer 
topcoats  from  the  rule;  (4)  determining 
and  enforcing  specialty  coating 
production  limits,  and  f5)  the  technical 
and  economic  feasibility  of  VOC  content 
levels  that  are  higher  or  lower  than  the 
575  grams' liter  standard  to.'-  primers  and 
pnmer  surfacers. 

The  EPA  anticipates  promulgating 
this  rule  on  an  expedited  schedule.  This 
will  benefit  Stales  for  which  \X)C 
rrductions  from  automobile  refinish 
coating  are  critical  to  their  15  percent 
rate-of-progress  plans,  and  lu'lp 
minimize  the  patchwork  of  individual 
State  automobile  refinish  coating  mies 
across  the  country. 
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Comments  submitted  to  the 
Administrator  should  contain  spf?cific 
proposals  and  supporting  data  to  allow 
the  EPA  to  fully  evaluate  the  comments. 
Recommended  changes  to  any  of  the 
VOC  content  standards  presented  in  this 
proposal  should  include  sufficient 
information  for  the  EPA  to  evaluate  the 
technological  and  economic  feasihility 
associated  with  such  changes. 
Applicable  dates  and  addresses  for  the 
submission  of  comments  are  included  at 
the  beginning  of  this  preamble. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  oral 
presentations  regarding  the  proposed 
regulation  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  oral  presentation  on  the  proposed 
regulation  for  automobile  refinish 
coatings  should  contact  the  EPA  at  the 
address  given  in  the  ADDRESSES  section 
of  this  preamble.  Oral  presentations  will 
be  limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  writhin  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble  and  should  refer  to  Docket  No. 
A-95-18. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  inspection  and  copying  during 
nonnal  business  hours  at  the  EPA's  Air 
Docket  Section  in  Washington.  DC  (see 
ADDRESSES  section  of  the  preamble). 

B.  Executive  Order  12866 

Under  Executive  Order  12866.  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  Budget  (0MB)  review  and 
the  requirements  of  the  E.xecutive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by- another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  0MB  has  notified  the  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  OMB  for 
review.  Any  written  comments  from  the 
OMB  to  the  EPA  and  any  written  EPA 
response  to  those  comments  will  be 
included  in  Docket  No.  A-95-18.  listed 
at  the  beginning  of  this  notice  under 
ADDRESSES. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 

(ICR  No. )  and  a  copy  may  be  obtained 

from  Sandy  Farmer,  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M  Street,  S.W.;  Washington. 
DC  20460,  or  by  calling  (202)  260-2740. 

Pursuant  to  Section  183(e)  of  the  Act, 
the  proposed  rule  regulates  VOC 
emissions  from  automobile  refinish 
coatings.  The  only  information 
collection  requirements  of  the  proposed 
rule  are  for  labeling  and  reporting.  To 
determine  whether  a  coating  is 
manufactured  before  or  after  the 
compliance  date  of  the  rule,  the  date  of 
manufacture,  or  code  representing  the 
date,  must  appear  on  the  coating 
container.  Coating  manufacturers 
currently  include  this  information  on 
coaling  containers.  The  proposed  rule 
requires  all  coating  manufacturers  to 
submit  an  initial  report  containing  their 
name  and  mailing  address,  and  an 
explanation  of  coating  date  codes,  if 
codes  are  used  to  represent  the  date  of 
coating  manufacture.  Reporting  beyond 
the  initial  report  is  required  only  for  the 
explanation  of  any  new  date  codes  used 
by  coating  manufacturers,  and  for 
requests  for  variances.  The  information 
to  be  reported  is  not  of  a  sensitive 
nature. 

The  EPA  estimated  the  cost  and  hour 
burden  of  the  information  collection 
requirements  of  the  proposed  rule. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 


collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  initial  report  must  be  submitted 
by  all  coating  manufacturers.  Averaged 
over  a  3  year  period,  EPA  estimates  that 
the  initial  report  will  require  8  hours  to 
complete,  and  will  be  submitted  by  10 
respondents  annually.  Beyond  the 
initial  report,  EPA  estimates  that  3 
respondents  per  year  will  spend  2  hours 
each  reporting  the  explanations  of  any 
new  date  codes  used.  The  total  annual 
cost  of  the  reporting  requirements  of  the 
proposed  rule  is  $3,200. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M  St.,  S.W.;  Washington, 
D.C.  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  N.W..  Washington.  D.C.  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  April  30, 
1996,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  May  30,  1996.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
A  regulatory  flexibility  analysis  j[RFA)  is 
required  if  preliminary  analysis 
indicates  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 
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Shops  in  the  autobody  refinish 
industry  are  classified  as  small  by  the 
U.S.  Small  Business  Administration  if 
the  entity  that  owns  the  shop  has  total 
sales  of  less  than  $3.5  million.  Most 
individual  shops  are  small  by  this 
criterion  if  the  owning  entity  has  no 
other  sales  from  other  shops.  Therefore, 
an  RFA  was  performed  and  is  contained 
in  the  docket  for  this  proposed  rule. 
Information  on  the  size  of 
manufacturers  and  distributors 
impacted  by  this  rule  is  not  available, 
but  some  small  entities  among 
manufacturers  and  distributors  may  also 
be  affected. 

Several  industry  trade  associations, 
including  the  Automotive  Service 
Association  (ASA)  that  represents  body 
shops,  and  the  Automotive  Service 
Industry  Association  (ASIA)  that 
represents  coating  distributors,  have 
submitted  comments  and  provided 
information  during  the  development  of 
the  national  rule.  Most  of  the  members 
of  these  associations  are  small 
businesses.  The  main  concerns  of  these 
associations  deal  with  recordkeeping 
and  VOC  content  limits.  Some  members 
of  ASA  are  afready  subject  to  State  rules 
that  contain  VOC  content  Hmits  and 
recordkeeping  at  the  body  shop.  The 
dr\'ing  times  of  some  coatings  compliant 
with  State  rules  are  significantly  longer 
than  those  of  conventional  coatings, 
which  can  result  in  losses  in  body  shop 
productivity.  Some  shops  report  that  the 
recordkeeping  required  under  some 
rules  is  burdensome  and  time 
consuming. 

The  proposed  national  rule  applies  to 
automobile  refinish  coating 
manufacturers  and  importers  only,  not 
to  body  shops  or  any  other  users  of  the 
coatings.  After  the  national  rule  is 
effective,  only  compliant  coatings  will 
be  available  for  purchase  by  coating 
users  in  this  country.  Since  the  purpose 
of  most  State  recordkeeping 
requirements  is  to  demonstrate  that 
body  shops  are  using  compliant 
coatings,  some  States  may  decide  to 
remove  such  requirements  from  their 
rules  after  the  national  rule  is  effective. 

Coatings  compliant  with  the  proposed 
rule  do  not  take  significantly  longer  to 
dry  than  conventional  coatings; 
therefore,  small  shops  will  be  able  to 
apply  compliant  coatings  without 
purchasing  additional  equipment. 

E.  Unfunded  Mandates  Refonn  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  to  accompany  an\ 
proposed  or  final  rule  that  includes  a 


Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Section  203  requires 
the  Agency  to  establish  a  plan  for 
obtaining  input  from  and  informing, 
educating,  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  affected  by  the  rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identif\- 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  .Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  the  proposed  rule  is 
estimated  to  result  in  expenditure  by 
State,  local,  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
t(j  small  governments. 

List  of  Subjects  in  40  CFR  Part  59 

Environmental  protection,  Air 
pollution  control.  Automobile  refinish 
coatings.  Consumer  and  commercial 
products.  Ozone.  Volatile  organic 
compound. 

Dated:  .'Vpril  19.  1996. 
Carol  M.  Browner. 
Administrator. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[OS  Docket  No.  96-85,  FCC  96-1 54] 

Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  has  adopted 
an  Order  and  Notice  of  Proposed 
Rulemaking  regarding  implementation 
of  the  Cable  Act  reform  provisions  of  the 


Telecommunications  Act  of  1996  ("199f' 
Act").  The  Order  segment  of  this  action 
may  be  found  elsewhere  in  this  issue  of 
the  Federal  Register.  This  Notice  of 
Proposed  Rulemaking  ( "NPRM  ■)  solicits 
comment  on  several  issues  arising  from 
the  enactment  of  the  1996  Act.  This 
NPRM  sohcits  comment  regarding 
possible  revisions  to  the  interim  final 
rules  established  in  the  companion 
Order  and  requests  comment  on  other 
issues  critical  to  the  1996  Acts 
implementation.  The  intended  effect  of 
this  action  is  to  develop  rules  that  fullv 
implement  the  mandates  of  the  1996  Act 
with  regard  to  cable  tele\ision. 

DATES:  Comments  filed  in  response  to 
this  NPRM  must  be  filed  by  May  28. 
1996.  Reply  Comments  are  due  )unp  28 
1996.  Written  comments  bv  the  public 
on  the  proposed  and 'or  modified 
information  collections  are  due  on  or 
before  May  28.  1996.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  )ulv  1 .  1996 

ADDRESSES:  An  original  and  six  copies 
of  comments  and  replv  comments 
should  bp  sent  to  Office  of  the  Secretar 
Federal  Communications  Commission. 
1919  M  Street.  NW..  Room  222, 
Washington.  DC  20554.  with  a  copy  to 
.Nancy  Stevenson  of  the  Cable  Serxices 
Bureau.  203,'H  M  Street.  \W  .  Room 
408A  Washington.  DC  20554  Parties 
should  also  file  one  cop\  of  an\ 
documents  filed  in  this  docket  with  th' 
Commission's  copy  contractor. 
International  Transcnptinn  Services. 
Inc..  2100  M  Street.  N'W  .  Suite  140. 
Washington.  DC  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  1919  M  Street.  \W..  Room  239, 
Washington.  DC  20554. 

In  addition  to  filing  comments  with 
the  Secretarv'.  a  copy  of  an\  comments 
on  the  information  collections 
contained  herein  should  be  submitted  tu 
Dorothy  Conway.  Federol 
Communications  Commission.  Room 
234.  1919  M  Street.  NW..  Washington. 
DC  20054.  or  via  the  Internet  to 
dconwav@fr.c.gov.  nnd  to  Timothy  Fain. 
OMB  Desk  Officer.  10236  .NEOR.  "JS- 
17th  Stn  et.  NW..  Washington.  DC  20503 
or  via  the  Internet  to  fain_t«:a!.eop.go\ . 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Power.  Paul  Glenchur.  or  Nancy 
Stevenson.  Cable  Servicos  Bureau.  (202) 
416-0800.  For  additional  information 
concerning  the  information  collections 
contained  in  this  NPRM  contact  Domthv 
Conwa>  at  202— J18-0217.  or  via  the 
Internet  at  dconwav@fcc.eoy 
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SUPPLBIENTAIIV  MFORMA-nON:  This  is  a 
synopsis  of  a  Conunission  Notice  of 
Proposed  Rulemaking  in  CS  Docket  No. 
96-85.  FCC-154,  adopted  April  5. 1996 
and  released  April  9.  1996.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  1919  M  St..  NW., 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.  at  (202)  857-.380O,  2100  M 
Street.  NW..  Suite  140.  Washington,  DC 
20017. 

This  NPRM  contains  either  proposed 
or  modified  information  collections. 
The  Conimi.ssion  has  obtained  Office  of 
Miinagenient  and  Budget  ("OMB  ") 
jpproval,  under  the  emergency 
prcicessing  provisions  of  the  Paperwork 
RfducUon  Act  of  199.S  (5  CFR  1320.13). 
nf  the  information  collections  contained 
herein.  OMB  approval  is  effective  no 
later  than  the  date  that  the  summary  for 
the  NPRM  appears  in  the  Federal 
Register.  The  OMB  control  number  for 
mformation  collections  contained  in 
this  rulemaking  is  3060-0706. 
rZraergencv  OMB  approval  for  the 
nformation  collections  e.xpires  July  31, 
1996.  The  Commission,  as  part  of  its 
..ontinuing  effort  to  reduce  paperwork 
burdens  and  to  obtain  regular  OMB 
t'pproval  of  the  information  collections, 
invites  the  general  public  and  OMB  to 
comment  on  the  information  collections 
contained  herein,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on 
this  Order  and  NPRM;  OMB  notification 
of  action  is  due  60  days  after 
publication  of  the  NPRM  in  the  Federal 
Register  Comments  should  address:  (a) 
Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quahty,  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0549. 

TiUe.  FCC  Form  329  Cable 
Programming  Service  Rate  Complaint 
Form,  76.950  Complaints  regarding 
cable  programming  service  rnles  and 
76.1402  CPST  rate  complaints. 

Form  No.:  FCC  Form  329. 

Type  of  He\itiw:  Revision  of  existing 
collection. 


Respondents:  State,  local  and  tribal 
govenunents;  individuals. 

Number  of  Respondents:  1,600. 
Estimated  Time  Per  Response:  45 
minutes. 

Total  Annual  Burden:  1,200  hours. 
Estimated  costs  per  respondent: 
$1,600.  $1  per  response  for  postage  and 
stationery  costs. 

Needs  and  Uses:  FCC  Form  329  will 
be  used  by  local  franchise  authorities  to 
file  cable  programming  service  tier  rate 
complaints,  upon  receipt  of  more  than 
one  subscriber  complaint  about  such 
rates. 

OMB  Approval  Number:  3060-065Z. 
Title:  76.309  Customer  service 
obhgations  and  76.964  Nctice  to 
subscribers. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Businesses  and  other  for 
profit  entities. 

Number  of  Respondents:  12.000. 
Estimated  Time  Per  Response:  2.91 
hours. 

Total  Annual  Burden:  34,917  hours. 
Estimated  costs  per  respondent:  None. 
Needs  and  Uses:  This  information 
collection  accounts  for  the  notifications 
requirements  found  in  76.309  and 
76.964.  Cable  operators  are  no  longer 
required  to  provide  prior  notice  to 
subscribers  of  any  rate  change  that  is  the 
result  of  a  regulatory  fee,  franchise  fee, 
tax  assessment,  or  charge  of  any  kind 
imposed  by  any  Federal  agency.  State, 
or  franchise  authority.  Eliminating  this 
requirement  reduces  annual  notification 
burdens  imposed  on  operators  by  30 
minutes  per  operator,  for  an  aggregate 
reduction  of  6,000  hours.  12,000 
systemsx.30  minutes=6,000. 

OMB  Approval  Number:  3060-0551. 
Title:  76.1002  Specific  unfair 
practices  prohibited. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Businesses  and  other  for 
profit  entities. 

Number  of  Respondents-  52  (26 
proceedingsx2  parties). 

Estimated  Time  Per  Response:  Each 
proceeding  has  an  average  burden  of  25 
hours.  50%  of  respondents  undergo  a 
burden  of  1  hour  to  instead  coordinate 
information  with  outside  legal 
assistance. 

Total  Annual  Burden:  676  hours. 
(26x25  hours)  ■»•  (26x1  hour). 

Estimated  costs  for  respondents:  50% 
of  respondents  will  use  outside  legal 
assistance  paid  at  $150  per  hour.  26x25 
hours  per  proceedingx$150  per 
hour=$97.500. 

Needs  and  Uses:  The  information  is 
used  by  the  Commission  to  determine 
nn  a  case-by-case  basis  whetlier 
particular  exclusive  contracts  for  cable 


television  programming  are  in 
compbanca  with  the  statutory  public 
interest  standard  of  Section  628(r)(2)(D} 
of  the  Comnjunications  Act  of  1934. 
OMB  Approval  Number:  3060-0552. 
Title:  76.1003  Adjudicatory 
proceedings. 

r>7>e  of  Review:  Revision  of  existing 
collection. 

Respondents:  Businesses  and  other  for 
profit. 

Number  of  Respondents:  24  (12 
proceedingsx2  parties). 

Estimated  Time  Per  Response:  Each 
proceeding  has  an  average  burden  of  20 
hours.  50%  of  respondents  undergo  a 
burden  of  1  hour  to  instead  coordinate 
information  with  outside  legal 
assistance. 

Total  Annual  Burden:  252  hours. 
(12x20)-i-(12xl). 

Estimated  costs  per  respondent:  50% 
of  respondents  will  use  outside  legal 
assistance  paid  at  $150  hour.  12x20 
hours  per  proceedingx$150  per 
hour=$36,000. 

Needs  and  Uses:  hiformation 
contained  in  the  proceedings  is  used  by 
the  Commission  to  resolve  disputes 
alleging  unfair  methods  of  competition 
and  deceptive  practices  where  the 
purpose  or  effect  of  which  is  to  hinder 
significantly  or  to  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  consumers. 

OMB  Approval  Number:  3060-0706. 
Title:  76.1401  Effective  competition 
and  local  exchange  carriers,  76.1403 
Small  cable  operators,  and  76.1404  Use 
of  cable  facilities  by  local  exchange 
carriers. 

Type  of  Review:  New  collection. 
Respondents:  Businesses  and  other  for 
profit  entities;  state,  local  and  tribal 
governments. 

Number  of  Respondents:  300  petitions 
for  determination  of  effective 
com{>etition:  400  requests  for 
certification  of  small  cable  operator 
status;  50  contract  submissions. 
Estimated  Time  Per  Response: 
Petitions  for  determination  of  effective 
competition  have  an  average  burden  of 
20  hours.  However,  75%  of  respondents 
(225)  will  undergo  a  burden  of  1  hour 
instead  to  coordinate  information  with 
outside  legal  assistance.  Requests  for 
certification  of  small  cable  operator 
status  have  an  average  burden  of  2 
hours.  However,  25%  of  respondents 
(100)  will  undergo  a  burden  of  1  hour 
instead  to  coordinate  information  with 
outside  legal  assistance.  LFAs  will  then 
undergo  an  average  burden  of  3  hours  to 
review  each  request.  Sending  copies  of 
contracts  pertaining  to  use  of  cable 
facilities  by  local  exchange  carriers 
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along  with  explanations  of  how  such 
contract  is  reasonably  limited  in  scope 
and  duration  has  an  average  burden  of 
1  hour. 

Total  Annual  Burden:  3,675  hours. 
(75x20  hours)+(225xl  hour)+(300x2 
hours)+(400x3  hours)+(100xl 
hour)+(50xl  hour). 

Estimated  costs  for  respondents: 
$705,750.  Outside  legal  assistance  used 
to  file  petitions  for  determination  of 
effective  competition  and  requests  for 
certification  of  small  operator  status  will 
be  paid  at  $150  per  hour.  225 
petitionsx20  hoursx$150  per 
hour=$675,000.  300  petitionsx$l  for 
postage  and  stationery=$300.  100 
requests  for  certificationx2  hoursx$150 
per  hour=$30,000.  400  requests  for 
certificationx$l  for  postage  and 
stationer\'=$400.  50  contract 
submissionsx$l  for  postage  and 
stationery=$50. 

Needs  and  Uses:  Information 
collected  in  petitions  for  determination 
of  effective  competition  will  be  used  by 
the  Commission  to  make  such 
determinations  for  operators. 
Information  collected  in  requests  for 
certification  of  small  operator  status  will 
be  used  by  franchise  authorities  to  make 
such  determinations  of  small  operator 
status.  Information  collected  in  contract 
submissions  will  be  used  by  the 
Commission  to  determine  whether  the 
local  exchange  carrier's  use  of  the 
transmission  facihties  is  limited  in 
scope  and  duration. 

Notice  of  Proposed  Rulemaking 

1.  In  this  NPRM,  we  propose  final 
rules  implementing  certain  provisions 
of  the  1996  Act.  We  seek  to  adopt  clear 
rules  streamlining  our  processes, 
establishing  certainty  for  cable 
operators.  Local  Franchise  Authorities 
("LFAs")  and  subscribers,  and 
effectuating  the  intent  of  Congress.  A 
number  of  the  issues  discussed  below 
are  also  the  subject  of  a  related  Order. 
In  commenting  on  such  issues,  parties 
should  consider  the  discussion  and 
treatment  of  them  in  the  Order. 

A.  Effective  Competition 

1 .  Generally 

2.  The  new  test  for  effective 
competition  requires  that  the  LEC- 
delivered  programming  be 
"comparable"  to  that  of  the  cable 
operator.  The  Conference  Report  to  the 
1996  Act,  H.R.  Rept.  104-458,  states  that 
video  programming  services  are 
comparable  if  they  "include  access  to  at 
least  12  charmels  of  programming,  at 
least  some  of  which  are  television 
broadcasting  signals."  We  tentatively 
conclude  that  this  definition  of 


comparable  programming  should  be 
adopted.  We  note  that  after  defining 
"comparable"  in  this  manner,  the 
Conference  Report  cites  Section 
76.9Q5(g)  of  our  rules  which  in  fact  has 
a  slightly  different  definition  of 
comparable.  The  rule  defines 
"comparable"'  as  meaning  a  minimum  of 
12  channels  of  programming,  "including 
at  least  one  channel  of  nonbroadcast 
service  programming."  Commenters 
should  consider  this  factor  in 
addressing  the  meaning  of 
"comparable  "  programming  for 
purposes  of  the  new  test  for  effective 
competition. 

3.  In  light  of  our  tentative  conclusion 
that  "comparable  programming" 
requires  access  to  broadcast  channels, 
commenters  should  address  whether 
this  could  include  satellite-delivered 
broadcast  charmels  (e.g.. 

"superstations  ").  In  the  same  context, 
commenters  should  address  whether  a 
multichannel  multipoint  distribution 
ser\ice  ("MMDS")  subscriber  should  be 
deemed  a  recipient  of  "comparable 
programming"  if  the  broadcast  stations 
£ire  received  by  way  of  an  over-the-air 
antenna  located  at  the  subscriber's 
residence,  rather  than  as  part  of  the 
MMDS  operator's  microwave  signals. 
Would  it  matter  if  the  antenna  was 
provided  by  the  subscriber  as  opposed 
to  the  MMDS  operator?  We  believe  that 
a  single  definition  of  "comparable 
programming"  should  apply  to  both 
prongs  of  the  effective  competition  test 
in  which  that  term  is  used.  Commenters 
who  disagree  with  this  conclusion 
should  provide  a  justification  for  ha\ing 
a  different  definition  of  comparable 
programming  in  different  prongs  of  the 
effective  competition  test. 

4.  We  tentatively  conclude  that  the 
new  test  for  effective  competition 
applies  with  equal  force  regardless  of 
whether  the  LEC  or  its  affiliate  is  merely 
the  video  ser\ice  provider,  as  opposed 
to  the  licensee  or  owner  of  the  facilities. 
We  seek  comment  on  this  tentative 
conclusion.  Further,  we  seek  comment 
as  to  whether  the  type  of  service 
provided  by  or  over  the  facilities  of,  the 
LEC  or  its  affiliate  should  be  relevant. 
For  example,  we  seek  comment  as  to 
whether  satellite  master  antenna 
television  ("SMATV")  systems 
constitute  direct-to-home  satellite 
services  and  hence  do  not  fall  within 
the  class  of  video  providers  that  can  be 

a  source  of  effective  competition  under 
the  new  test. 

5.  We  seek  comment  on  whether  we 
should  follow  the  standards  adopted  in 
the  companion  Order  for  purposes  of 
the  permanent  rule  by  which  cable 
operators  may  show  that  the  competing 
MVPD  is  offering  serv  ice  in  the 


franchise  area  We  note  that  the  new 
definition  of  effective  Cfimpetition. 
unlike  the  other  three  effwtive 
competition  tests,  does  not  include  a 
percentage  of  home'^  passed  or  a  specific 
penetratiun  rate   Ue  seek  romraent  as  to 
whether  Congress  intended  effective 
competition  to  be  found  if  a  LEC's.  or 
its  affiliate's.  ser\  ice  was  offered  to 
subscribers  in  any  portion  of  the 
franchise  area,  or  whether  the 
competitor's  ser\ice  must  be  offered  to 
some  larger  portion  of  the  franchise  area 
to  constitute  effective  competition.  In 
addressing  this  issue,  commenters 
should  consider  what  level  of 
competition  provided  by  a  LEC  or  its 
affiliate  is  sufficient  to  have  a 
restraining  effect  on  cable  rates. 
Commenters  also  should  address  the 
likelihood  that  an  incumbent  cable 
operator's  response  to  the  presence  of  a 
competitor  may  depend  not  just  upon 
the  current  pass  rate  of  the  competitor, 
but  also  on  its  potential  pass  rate.  That 
is,  a  LEC  that  offers  service  to  5%  of  the 
residents  in  a  franchise  area  and  that, 
due  to  technical  constraints,  will  never 
exceed  this  reach  would  seem  to  p>ose 
less  of  a  competitive  threat  than  a  LEC 
with  a  5%  pass  rate  that  eventuallv  will 
be  able  to  offer  service  throughout  the 
franchise  area.  We  seek  comment  as  to 
whether  to  take  account  of  this  factor  in 
implementing  the  new  f«st  for  effertivp 
competition. 

6  In  the  companion  Order,  we  have 
adopted  interim  filing  procedures  bv 
which  regulated  operators  may  seek  to 
establish  the  presence  of  effective 
competition  under  the  new  statutorv' 
test.  We  tentatively  conclude  that  we 
should  adopt  these  procedures  as  a  final 
rule  and  conform  our  existing 
procedures  accordingly,  such  that  ail 
tests  for  effective  conipetition  would  be 
dete.Tnined  in  a  uniform  manner  We 
seek  comment  on  this  tentative 
conclusion. 

2.  Definition  of  ".affiliate" 

7.  With  respea  to  the  definition  of 
"affiliate"  for  purposes  of  the  new  prong 
of  the  effective  competition  test,  we  note 
that  the  1996  Act  does  not  specificalK 
alter  the  following  definition  of 
"affiliate"  which  remains  applicable  for 
purposes  of  cable  regulation  under  Title 
VI  of  the  Communications  Act.  §602(2]: 

The  term  'affihate."  when  used  m 
relation  to  any  person,  means  another 
person  who  owns  or  controls,  is  owned 
or  controlled  by,  or  is  under  common 
ownership  or  control  with,  such  person; 

8.  Although  this  definition  remains 
unchanged,  the  following  definition  of 
■"affiliate"  is  now  found  in  Title  I  as  a 
result  of  the  enactment  of  the  1996  .Act; 
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The  term  "affilidte'  means  a  person 
that  (directly  or  indirectly)  owns  or 
controls,  is  owned  or  controlled  by.  or 
is  under  common  ownership  or  control 
with,  another  person.  For  purposes  of 
this  paragraph,  the  term  "own"  means 
to  own  an  equity  interest  (or  the 
equivalent  thereof)  of  more  than  10 
percent. 

9.  As  engrafted  into  Sec.  3  of  the 
Communications  Act,  this  definition  of 
"affiliate"  now  applies  "(nor  purposes 
of  this  ICommunicationsj  Act,  unless 
the  context  otherwise  requires  *    *    * 
Commenters  should  address  whether, 
for  purposes  of  the  new  effective 
competition  test,  "the  context  *   *   * 
requirelsl"  a  definition  of  "affiliate" 
other  than  the  one  now  contained  in 
Title  I. 

10  We  tentatively  conclude  that  the 
Title  I  definition  of  "affiliate"  should  be 
adopted  for  purposes  of  the  new 
effective  competition  test  While  we  do 
not  believe  that  Congress  mandated  the 
use  of  this  definition  for  purposes  of 
Title  VI.  incorporating  the  Title  I 
definition  for  purposes  of  Title  VI  is  not 
inconsistent  with  Congressional  intent 
and  would  create  some  uniformity 
throughout  the  Ckimmission's  rules.  We 
also  tentatively  conclude  that  both 
passive  and  active  ownership  interests 
are  attributable  and  seek  comment 
accordingly  We  also  seek  comment  on 
whether  a  laeneficial  interest  in  a  cable 
operator  would  be  "equivalent"  to  an 
equitv  interest  under  this  prop-jsed 
definition  of  "affiliate"  and,  if  so.  how 
"l)eiieficial  interest"  should  be  defined. 
Commenters  should  address  whether 
the  affiliation  standard  has  to  be  met  by 
a  single  LEC  or  whether  the  interests  of 
more  than  one  LEC'  can  be  aggregated. 

B  CPST  Rate  Complaints 

11.  Here  we  propose  to  adopt  the 
interim  rules  regarding  the  filing  of  rate 
complaints  by  LFAs.  adopted  in  the 
Companion  Order,  as  final  rules  and 
sf)licit  comment  accordingly 

12.  In  addition  to  addressing  the 
interim  procedures,  parties  should 
comment  on  whether  we  should 
establish  a  deadline  by  which  LFA 
complaints  must  be  filed.  Although 
Section  .lOKbldKC;)  permits  the  LF.'K  to 
file  a  CPST  rate  complaint  with  the 
Commission  only  if  the  LF,^  has 
received  subscriber  complaints  within 
90  davs  of  a  CP.ST  rate  increase,  it 
specifies  no  deadline  for  the  LF.A 
coniplaint.  Commenters  should  propose 
possible  deadlines,  taking  into  account 
the  steps  that  a  LF.^  may  be  required  to 
undertake  following  the  close  of  the  90- 
dav  window  cm  subscriber  complaints 
in  order  to  file  its  own  complaint  with 
the  Commission.  Finally,  because 


Section  .301(b)(1)(C)  alters  the  rate 
complaint  process,  we  propose 
eliminating  the  requirement  contained 
in  Section  76.952  of  our  rules  that 
operators  must  include  the  name, 
mailing  address,  and  telephone  number 
of  the  Cable  Services  Bureau  of  the 
Commission  on  monthly  strbscriber 
bills. 

C.  Small  Cable  Operators 

1.  National  Subscriber  Count 

13.  Here  we  propose  specific  rules  to 
clarify  implementation  of  Section  301(c) 
which  provides  for  greater  deregulation 
of  small  cable  operators.  We  first  must 
determine  the  method  by  which  we  will 
establish  the  total  number  of  cable 
subscribers  in  the  United  States,  since 
only  operators  serving  fewer  than  1%  of 
all  subscribers  qualify  as  small  cable 
operators.  We  propose  to  estabUsh  such 
a  number  on  an  annual  basis  and  to 
have  that  number  serve  as  the 
applicable  threshold  until  a  new 
number  is  calculated  the  following  year. 
While  thp  number  of  subscribers  varies 
daily,  we  tentatively  conclude  that 
fixing  a  number  on  an  annual  basis  will 
produce  certainty  and  reduce 
administrative  burdens  for  operators, 
LFAs.  and  the  Commission 
Commenters  should  address  these 
tentative  conclusions  and  propose  any 
reasonable  alternatives. 

14.  As  noted,  the  method  we  select  to 
count  the  total  number  of  subscribers 
should  minimize  administrative 
burdens  as  well  as  ensure  a  subscriber 
count  that  is  as  accurate  and  reliable  as 
is  reasonably  possible.  We  are  aware 
that  industry  groups,  trade  journals,  and 
other  private  concerns  already  attempt 
to  track  subscriber  figures.  We 
tentatively  conclude  that  using  the  most 
reliable  of  these  figures,  or  perhaps 
some  average  of  these  figures,  would 
best  further  our  goals.  We  solicit 
comment  on  this  tentative  conclusion 
and  on  what  data  would  be  the  most 
reliable  for  this  purpose. 

2.  Definition  of  "Affiliate" 

15.  In  addition,  we  seek  comment  on 
the  proper  definition  of  "affiliate"  for 
purposes  of  the  small  operator 
provisions  We  already  have  discussed 
the  separate  definitions  of  "affiliate" 
contained  in  Title  1  and  Title  VI.  We 
note  that  the  Title  I  definition  of 

■  affiliate"  does  not  strictly  apply  to 
matters  under  Title  VI.  since  Title  VI 
f  ontains  a  separate  definition  of  that 
term  that,  unlike  the  Title  I  definition, 
does  not  s«n  a  percentage  threshold  as  to 
what  constitutes  ownership.  We  believe 
this  gives  us  discretion  to  establish  a 


percentage  ownership  threshold  other 
than  10%  for  purposes  of  Title  VI. 

16.  As  for  the  precise  threshold  we 
should  estabUsh  here,  we  note  that  last 
year  in  applying  the  Title  VI  definition 
in  the  context  of  our  small  system  rules, 
we  concluded  that  a  20%  ownership 
interest,  active  or  passive,  would  be 
deemed  affiliation.  There  we  observed: 
"Relaxing  regulatory  burdens  should 
free  up  resources  that  affected  operators 
currently  devote  to  complying  with 
existing  regulations  and  should  enhance 
those  operatbrs'  ability  to  attract  capital, 
thus  enabling  them  to  achieve  the  goals 
of  Congress*  *   *."  Webeheve  that 
Congress  had  a  similar  intent  when  it 
crafted  the  small  cable  operator 
provisions  of  the  1996  Act  and, 
therefore,  we  tentatively  conclude  that 
the  affiliation  standard  applicable  under 
our  small  system  cost-of-service  rules 
also  should  be  applied  for  present 
purposes.  Under  this  approach,  an 
entity  would  be  affiliated  with  a  cable 
operator  if  the  entity  held  an  ownership 
interest  of  20%  or  more,  either  active  or 
passive,  in  the  cable  operator.  De  facto 
control  also  would  constitute  affiliation. 
We  seek  comment  on  this  proposed 
definition. 

3.  Definition  of  "Gross  Revenues" 

17.  Once  a  cable  operator  identifies  its 
affiliates  under  whatever  rule  we  adopt, 
it  will  have  to  calculate  the  gross  annual 
revenues  of  those  affiliates.  We  have 
defined  "gross  revenues"  in  other 
contexts,  such  as  determining  eligibility 
for  certain  licenses  for  frequencies 
devoted  to  personal  communications 
services: 

Gross  revenues  shall  mean  all  income 
received  by  an  entity,  whether  earned  or 
passive,  before  any  deductions  are  made 
for  costs  of  doing  business  (e.g..  cost  of 
goods  sold),  as  evidenced  by  audited 
quarterly  financial  statements  for  the 
relevant  period 

18.  We  tentatively  conclude  that  this 
definition  should  be  applied  under  the 
small  cable  operator  provisions  of  the 
1996  Act,  although  we  do  not  intend  to 
require  that  all  entities  produce  audited 
financial  statements.  If  an  entity 
maintains  such  statements  as  a  matter  of 
course,  they  would  seem  to  be  the  best 
record  of  its  gross  revenues.  However, 
we  realize  that  some  smaller  business 
may  not  go  to  the  expense  of  having 
their  financial  statements  audited; 
certainly  they  should  not  be  required  to 
do  so  on  the  basis  of  legislation 
intended  to  minimize  burdens  for 
smaller  businesses.  Therefore,  we 
propose  to  adopt  the  definition  of  "gross 
revenues"  quoted  above,  as  modified  to 
eliminate  any  requirement  that  the 
operator  or  its  affifiates  produce  audited 
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financial  statements.  Commenters 
should  address  the  propriety  of  this 
definition  for  establishing  operator 
eligibility  for  small  cable  operator 
treatment.  We  also  seek  comment  as  to 
how  the  revenues  of  natural  persons 
should  be  measured  and  verified  under 
this  rule. 

19.  The  plain  language  of  the  statute 
appears  to  require  an  operator  with 
multiple  affiliates  to  aggregate  the  gross 
annual  revenues  of  all  of  the  affiliates 
and  to  compare  this  aggregate  figure  to 
the  $250  milhon  threshold.  We 
tentatively  conclude  that  if  the  gross 
revenues  of  all  affiliates,  when 
aggregated  in  this  manner,  exceed  S250 
million,  the  operator  does  not  qualify  as 
small,  even  if  no  single  affiliate  has 
revenues  in  excess  of  that  amount.  We 
also  solicit  comment  as  to  whether  the 
statute  should  be  read  to  exclude  the 
revenues  of  the  operator  itself  for 
purposes  of  applying  the  S250  million 
threshold.  Finally,  we  solicit  comment 
on  whether  only  affiliates  of  the  cable 
operator  that  are  also  cable  operators 
should  be  included  when  aggregating 
gross  annual  revenues  with  respect  to 
the  $250  million  threshold. 

4.  System  and  Franchise  Area 
Subscribers   • 

20  Rate  regulation  is  reduced  or 
eliminated  for  a  small  cable  operator  "in 
any  franchise  area  in  which  that 
operator  services  50.000  or  fewer 
subscribers."  Although  a  single  cable 
system  can  serve  more  than  one 
franchise  area,  deregulation  under  this 
provision  of  the  1996  Act  appears  to  be 
determined  on  a  franchise  area-by- 
franchise  area  basis,  without  regard  to 
the  total  number  of  system  subscribers. 
Under  this  analysis,  a  system  serving 
well  over  50.000  subscribers  spread  over 
multiple  franchise  areas  could  qualify 
for  deregulation  throughout  the  entire 
system  as  long  as  no  individual 
franchise  area  contained  more  than 
50.000  subscribers.  Likewise,  a  single 
system  could  be  subject  to  regulation  in 
one  franchise  area  but  not  in  another 
because  its  subscriber  counts  are  over 
and  under  the  50,000  mark  in  the  two 
areas,  respectively.  We  seek  comment 
on  our  tentative  conclusion  that  system 
size  is  irrelevant  for  purposes  of  this 
provision, 

21.  In  other  contexts  in  which 
subscriber  counts  are  important,  such  as 
determining  whether  effective 
competition  exists  in  a  franchise  area, 
we  have  directed  operators  how  to 
measure  subscribership  to  take  account 
of  various  circumstances,  such  as  in 
vacation  areas  that  experience  seasonal 
shifts  in  population.  However,  in 
limited  circumstances  we  have  allowed 


operators  to  count  subscribers  residing 
in  multiple  dwelling  units  ( "MDUs") 
based  on  the  equivalent  billing  unit 
methodology.  We  seek  comment  on  the 
proper  methodology  to  be  used  for 
purposes  of  the  50,000  subscriber  hmit 
under  .Section  301(c). 

5.  BST  and  CPST  deregulation 

22.  The  1996  Act  plainly  eliminates 
CPST  rate  regulation  for  systems  that 
qualify  under  the  revenue  and 
subscriber  criteria.  For  qualifying 
systems  that  do  not  offer  a  Cf'ST,  the 
statute  eliminates  BST  regulation  if  that 
tier  "was  the  only  service  tier  subject  to 
regulation  as  of  December  31.  1994 

*  '   *."  With  respect  to  qualifying 
systems  that  had  only  a  single  tier 
subject  to  regulation  as  of  that  date,  we 
seek  comment  as  to  whether  Congress 
intended  the  BST  to  be  deregulated  even 
if  the  operator  has  created  a  CPST  since 
then  or  creates  a  CPST  hereafter.  In 
other  words,  can  a  qualif\-ing  system 
with  both  a  BST  and  a  CPST  be  exempt 
from  rate  regulation  on  both  tiers,  as 
long  as  it  had  onlv  a  single  tier  as  of 
December  31,  1994?  Assume,  for 
e.xample,  that  as  of  December  31.  1994 
an  operator  had  only  a  single  regulated 
tier,  consisting  of  all  of  the  channels 
that  an  operator  is  required  to  carrv  on 
its  BST  plus  a  large  number  of 
additional  channels.  Thereafter,  the 
operator  creates  a  CPST  and  migrates 
from  the  BST  to  the  new  CPST  some  or 
all  of  the  channels  that  are  not 
mandatory  BST  channels,  including  all 
of  the  most  popular  satellite-delivered 
cable  networks.  Arguably,  the  system's 
resulting  BST  would  be  exempt  from 
regulation  on  the  grounds  that  the  BST 
"was  the  only  ser\'ice  tier  subject  to 
regulation  as  of  December  31,  1994 

*  *    *."  It  is  also  arguable,  however, 
that  the  resulting  BST  should  be  subject 
to  regulation  because  the  fundamental 
nature  of  the  original  BST  was 
significantly  altered  after  December  31. 
1994. 

23.  We  tentatively  conclude  that  the 
scope  of  deregulation  depends  solely 
upon  the  number  of  tiers  that  were 
subject  to  regulation  as  of  December  31 . 
1994.  Under  this  construction  of  the 
statute,  a  system  currently  offering  two 
or  more  tiers  would  be  deregulated  on 
all  tiers  if  the  BST  was  the  only  tier 
subject  to  regulation  as  of  December  31, 
1994,  but  would  be  deregulated  only  on 
its  CPST(s)  if  it  had  more  than  one  tier 
subject  to  regulation  as  of  December  31. 
1994.  We  seek  comment  on  this 
construction  of  the  statute. 

6  Procedures 

24.  As  for  procedures,  we  seek  to 
design  a  mechanism  by  which  an 


operator  can  obtain  a  prompt 
determination  of  small  operator  status 
with  a  minimum  of  paperwork,  while 
still  giving  LFAs  and  the  Commission 
the  ability  to  verify ,  when  necessary,  the 
subscriber  and  revenue  data  relied  on  by 
the  operator  in  seeking  such  status.  We 
understand  that  a  large  number  of 
operators  entitled  to  deregulation  under 
the  1996  Act  have  subscriber  and 
revenue  figures  that  fall  far  below  the 
statutory  thresholds.  We  tentatively 
conclude  that  the  procedure^  we  adopt 
in  this  regard  should  be  such  that  these 
systems  can  obtain  a  prompt  declaration 
of  their  deregulator*  status  without 
having  to  comply  with  the  rules  that 
may  be  necessary  for  systems  whose 
eligibility  is  not  so  certain.  Accordingly, 
we  propose  to  adopt  on  a  f)ermanent 
basis  the  interim  procedures  described 
above. 

25  While  designed  to  simpUfy  the 
process  in  the  case  of  operators  who 
clearly  meet  the  statutory  criteria,  this 
process  could  be  applied  to  all 
operators,  even  though  further  scrutinv 
may  be  required  for  operators  that  come 
closer  to  those  statutory  criteria  We 
seek  comment  on  this  approach  and 
invite  commenters  to  propose  other 
mechanisms  that  would  minimize  the 
administrative  burdens  on  operators  and 
franchising  authorities,  particularlv  in 
cases  where  there  will  be  no  dispute  as 
to  the  operator's  eligibility  for 
deregulation.  We  further  seek  comment 
as  to  the  procedures  to  be  followed 
where  a  determination  of  the  operator's 
status  will  require  further  examination. 

26.  We  aiso  must  determine  the 
treatment  of  systems  that  qualify  for 
deregulation  now .  but  later  exceed  the 
subscriber  or  revenue  thresholds.  We 
tentatively  conclude  that  the  plain 
language  of  the  statate  indicates  that  a 
deregulated  system  would  become 
subject  to  regulation  upon  exceeding  the 
statutory  thresholds.  Under  this 
approach,  would  a  system  that  qualifies 
for  deregulation  instantly  lose  that 
status  the  moment  its  subscriber  base 
excetids  50.000  in  the  franchise  area,  or 
at  the  moment  its  operator  starts  to  ser\e 
more  than  1  %  of  subscribers 
nationwide?  Is  deregulated  status  lost 
immediately  upon  the  accumulation  of 
annual  revenues  above  S250  million? 
We  tentatively  conclude  that  an 
instantaneous  shift  from  complete 
deregulation  to  full  regulation  may  not 
be  in  the  public  interest  because  it  could 
be  disruptive  to  consumers  and 
operators.  The  addition  of  subscribers 
by  a  system  or  operator  would  seem  to 
indicate  that  the  company  is  responding 
to  consumer  demand.  We  would  not 
want  to  discourage  such  responsiveness 
on  the  part  of  cable  operators 
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Nevertheless,  we  tentatively  conclude 
that  the  language  of  the  1996  Act 
requires  the  transition  into  regulation  to 
begin  as  soon  as  the  system  no  longer 
qualifies  under  the  subscriber  or 
revenue  criteria.  We  seek  comment  on 
these  issues. 

27.  We  note  that  last  year  the 
Commission  adopted  rules  streamlining 
cost-of-service  rate  regulation  for  any 
system  serving  fewer  than  15.000 
subscribers,  as  long  as  the  system  is  not 
owned  by  an  operator  serving  more  than 
400.000  subscribers.  Once  a  system 
qualifies  under  these  criteria,  it  remains 
subject  to  the  relaxed  rules  for  so  long 
as  the  system  serves  fewer  than  15.000 
subscribers.  When  the  system  exceeds 
15,000  subscriber*!,  it  may  maintain  its 
current  rates,  but  it  is  then  subject  to  our 
standard  rate  rules  applicable  to  systems 
generallv.  and  therefore  cannot  seek  an 
increase  until  such  an  increase  is 
permitted  under  our  standard  rate  rules. 
We  seek  comment  as  to  whether  this 
transition  mechanism  could  be  applied 
to  systems  when  they  exceed  the 
statutory  criteria,  or  whether  some  other 
approach  would  be  more  appropnate. 

D.  Definition  of  "AffUiatf"  m  the 
Context  of  Open  Video  Systems  and 
Cable-Telco  Buy  Outs 

28   We  recently  initiated  a  rulemaking 
to  implement  the  provisions  of  Section 
302(a)  of  the  1996  ,^t.t  establishing  open 
video  systems  [61  FR  10496  (March  14. 
1996)1  Open  video  systems  represent  a 
new  medium  for  the  provision  of  video 
programming  to  subscribers.  The  1996 
Act  specifically  authorizes  a  LEC  to 
provide  cable  service  over  an  open 
video  system  within  its  own  telephone 
service  area.  The  1996  Act  also  provides 
that,  to  the  extent  permitted  bv 
Commission  regulation,  a  cable  operator 
or  any  other  person  may  provide  video 
programming  through  an  open  video 
system  As  with  other  portions  of  the 
1996  ,\ct.  Section  302(a)  requires  that 
we  define  the  tenn  "affiliate"  in  order 
to  implement  its  provisions.  Although 
Section  3  of  the  1996  Act  defines 
"affiliate,"  Congress  did  not  alter  the 
separate  definition  of  "affiliate"  set 
forth  in  Title  VI,  Thus,  we  solicit 
comment  regarding  the  definition  of 
"affiliate"  in  the  context  of  the  new 
statutory  provisions  governing  open 
video  systems. 

29  The  cable-telco  buy  out  provisions 
of  Section  302  of  1996  Act  also  refer  to 
the  "affiliates"  of  such  entities  We 
request  comment  regarding  the 
definition  of  "affiliate"  in  this  context 
as  well. 


E.  Uniform  Rate  Requirement 

30.  As  discussed  above.  Section 
301(b)(2)  of  the  1996  Act  amends  the 
pre-existing  requirement  that  a  cable 
operator  maintain  a  uniform  rate 
structure  throughout  its  franchise  area 
by.  among  other  things,  exempting  from 
that  requirement  bulk  discounts  offered 
to  multiple  dwelling  units.  We  have 
amended  the  rule  to  comform  with  the 
exact  statutory  language.  Here  we  solicit 
comment  on  the  meaning  of  several 
terms  in  the  statutory  language. 

31.  We  tentatively  conclude  that  the 
bulk  rate  exception  does  not  permit  a 
cable  operator  to  offer  discounted  rates 
on  an  individual  basis  to  subscribers 
simply  because  they  are  residents  of  a 
multiple  dwelling  unit,  but  rather 
requires  a  "bulk  discount!  j."  to  use  the 
language  of  the  statute,  that  is 
negotiated  by  the  property  owner  or 
manager  on  behalf  of  all  of  the  tenants. 
We  seek  comment  on  this  tentative 
conclusion.  We  also  seek  comment  as  to 
whether  the  bulk  discounts  permitted 
under  Section  301(b)(2)  include 
discounts  offered  to  MDU  residents  who 
are  billed  individually,  or  should  only 
be  permitted  where  the  discount  is 
deducted  from  a  bulk  payment  paid  to 
the  cable  operator  by  the  property 
owner  or  manager  on  behalf  of  all  of  its 
tenants. 

32  We  further  seek  comment  as  to  the 
meaning  of  the  term  "multiple  dwelling 
units"  as  used  in  Section  301(b)(2).  The 
Commission  has  a  long-standing 
definition  of  "multiple  unit  dwellings" 
that  historically  has  been  significant  in 
determining  whether  certain  cable 
facilities  fell  within  the  private  cable 
exemption  to  the  definition  of  a  cable 
system.  As  noted  above,  prior  to  the 
passage  of  the  1996  Act  the  definition  of 
a  cable  system  excluded  facilities 
serving  subscribers  "in  1  or  more 
multiple  unit  dwellings  under  common 
ownership,  control,  or  management, 
unless  such  facility  or  facihties  uses  ahy 
public  right  of  way  •    *    *"  In  that 
context,  we  defined  a  multiple  unit 
dwelling  to  include  a  single  building 
that  contains  multiple  residences,  and 
to  exclude  developments  consisting  of 
detached  single-family  residences,  such 
as  mobile  home  parks,  planned  and 
resort  communities,  and  military 
installations  Congress  now  has 
expanded  the  private  cable  exemption 
to  include  all  facilities  located  wholly 
on  private  property,  without  regard  to 
the  nature  or  common  ownership  of  the 
property  served.  Thus,  operators  of 
pnvate  cable  systems  (eg.,  SMATV 
systems)  now  may  serve  mobile  home 
parks  and  planned  developments 
without  being  subject  to  regulations 


applicable  to  cable  systems.  Since 
Section  301(b)(2)  clearly  authorizes  a 
cable  operator  to  deviate  from  its 
standard  rate  structure  in  order  to 
respond  to  competition  at  multiple 
dwelling  units,  commenters  should 
address  whether  we  should  interpret 
"multiple  dwelling  units"  to  correspond 
to  the  expanded  private  cable 
exemption  to  the  cable  system 
definition. 

33.  Substantively,  we  beUeve  that 
allegations  of  predation  should  be  made 
and  reviewed  under  principles  of 
federal  antitrust  law  as  applied  and 
interpreted  by  the  federal  courts. 
Conmienters  should  address  what 
standards  should  be  applied  to 
determine  whether  a  complainant  has 
made  out  a  prima  facie  case  "that  there 
are  reasonable  grounds  to  believe  that 
the  discounted  price  is  predatory 

•   •   '."  Because  complaints  in  this 
cormection  are  likely  to  involve  some 
measure  of  discovery,  we  propose  the 
adoption  of  procedures  set  forth  in  our 
rules  for  the  adjudication  of  program 
access  complaints.  Commenters  should 
address  whether  that  section,  or  some 
modified  version  of  procedures  set  fprth 
in  that  section,  should  apply  on  a 
permanent  basis. 

F.  Technical  Standards 

34.  The  Commission  has  adopted 
technical  standards  that  govern  the 
picture  quality  performance  of  cable 
television  systems.  The  niles  generally 
have  preemptive  force  in  situations 
where  there  is  any  conflict  between  the 
Commission's  requirements  and  those 
that  might  be  imposed  by  state  or  local 
governments.  Section  624(e)  of  the 
Communications  Act.  as  adopted  in  the 
1992  Cable  Act.  provided  that  the 
Commission  should  prescribe  minimum 
technical  standards. 

35.  Current  Commission  rules  dictate 
specific  technical  standards  and  provide 
for  enforcement  by  LFAs.  For  example, 
the  Commission's  rules  provide  that, 
upon  request  by  a  LFA.  an  operator 
must  be  prepared  to  demonstrate 
compliance  with  the  Commission's 
technical  standards.  In  addition,  the 
rules  provide  that,  in  some  instances,  an 
operator  may  negotiate  with  its  LFA  for 
standards  less  stringent  than  otherwise 
prescribed  by  the  Commission's  rules. 
Section  76.607  of  the  Commission's 
rules  require  an  operator  to  establish  a 
process  for  receiving  signal  quality 
complaints,  and  subscriber  complaints 
must  be  referred  to  the  franchising 
authority  and  the  operator  before  being 
referred  to  the  Commission. 

36.  Here,  we  seek  comment  on  the 
overall  scope  and  meaning  of  new 
Section  624(e)  of  the  Communications 


Federal  Register  /  Vol.  61.  No.  84  /  Tuesday.  April  30.  1996  /  Proposed  Rules 


19019 


Act.  as  amended  by  Section  301(e)  of 
the  1996  Act.  For  example,  how  does 
this  provision  affect  the  Commission 
rules  cited  above?  How  does  the  1996 
Act's  amendments  to  Section  624(e) 
affect  the  scope  of  the  cable  fi-anchising. 
renewal  or  transfer  process  in  the  area 
of  the  technical  considerations  allowed 
in  those  situations?  Commenters  should 
bear  in  mind  that  the  1996  Act  did  not 
amend  the  franchising  or  the  renewal 
provisions  of  the  Communications  Act. 
Specifically.  Section  626  of  the 
Communications  Act  provides  that, 
"subject  to  Section  624"  an  operator's 
proposal  for  franchise  renewal  "shall 
contain  such  material  as  the  franchising 
authority  may  require,  including 
proposals  for  upgrade  of  the  cable 
system."  In  addition.  Section  626 
provides  for  franchising  authority 
consideration  of  the  "quality  of  the 
operator's  service,  including  signal 
quality"  during  the  course  of  a  renewal 
under  Section  626.  Section  621 
provides,  in  part,  that  a  franchising 
authority  awarding  a  franchise  "may 
require  adequate  assurance  that  the 
cableoperator  has  the*   *   •technical 
*   *   *  quaUfications  to  provide  cable 
service  " 

G.  Prior  Year  Losses 

37.  Section  301(k)(l)  of  the  1996  Act 
amends  Section  623  of  the 
Communications  Act  by  adding  the 
following  provision: 

(nj  Treatment  of  Pnor  Year  Losses. — 
Notwithstanding  any  other  provision  of 
this  section  or  of  section  612.  losses 
associated  with  a  cable  system 
(including  losses  associated  with  the 
grant  or  award  of  a  franchise)  that  were 
incurred  prior  to  September  4.  1992, 
with  respect  to  a  cable  system  that  is 
owned  and  operated  by  the  original 
franchisee  of  such  system  shall  not  be 
disallowed,  in  whole  or  in  part,  in  the 
determination  of  whether  the  rates  for 
any  tier  of  service  or  any  type  of 
equipment  that  is  subject  to  regulation 
under  this  section  are  lawful. 

38.  This  amendment  was  effective 
upon  enactment  and  "shall  be 
applicable  to  any  rate  proposal  filed  on 
or  after  September  4.  1993.  upon  which 
no  final  action  has  been  taken  by 
December  1.  1995." 

39.  We  note  that  this  provision  is 
similar  to  a  rule  change  we  recently 
made  in  the  Second  Report  and  Order, 
First  Order  on  Reconsideration,  and 
Further  Notice  of  Proposed  Rulemaking 
("Final  Cost  Order")  found  at  61  FR 
9361  (March  8.  1996)  and  61  FR  9411 
(March  8.  1996)  The  Pinal  Cost  Order 
established  final  rules  applicable  to 
operators  that  establish  regulated  rates 
in  accordance  with  our  cost  of  service 


rules,  one  of  the  two  general  approaches 
we  have  implemented  with  respect  to 
rate  regulation.  The  other,  and  primary, 
method  of  rate  regulation  is  the 
benchmark  approach.  The  cost  of 
service  rules,  intended  as  a  safety  valve 
for  operators  unable  to  generate 
reasonable  revenues  under  the 
benchmark  mechanism,  involve  a 
detailed  analysis  of  an  operators 
investment,  expenses,  and  revenues. 
One  of  the  issues  in  such  an  analysis  is 
the  extent  to  which  an  operator  should 
be  permitted  to  recover  "start  up  losses" 
incurred  by  the  system.  Start  up  losses 
occur  in  the  early  years  of  operation 
when  rates  are  set  more  to  attract 
customers  than  to  fully  cover  the 
significant  capital  and  operating  costs 
that  an  operator  incurs  before  and  in  the 
first  years  after  initiating  service.  Prioi 
to  adoption  of  the  Final  Cost  Order,  we 
presumptively  limited  the  recovery  of 
start  up  losses  to  those  losses  incurred 
in  the  first  two  years  of  operation.  We 
eliminated  this  presumption  in  the 
Final  Cost  Order  and  now  permit 
operators  to  recover  start  up  loses  over 
whatever  period  of  time  such  losses 
were  actually  incurred. 

40.  We  tentatively  conclude  that  the 
statutory'  requirement  of  Section  301 
(k)(l)  is  applicable  to  an  operator's  cost- 
of-service  justification,  but  differs 
somewhat  from  the  rule  adopted  in  the 
Final  Cost  Order.  First,  our  rule 
permitting  the  recovery  of  start  up 
losses  applies  to  all  cable  operators, 
while  the  recovery  of  prior  year  losses 
under  Section  3oi{k)(l)  is  limited  to  "a 
cable  system  that  is  owned  and  operated 
by  the  original  franchisee  of  the 
system."  Second,  under  our  existing 
rule,  reasonable  start  up  losses  mav  be 
recovered  regardless  of  when  they  were 
incurred,  while  Section  301(k){l) 
permits  the  recovery'  onl>  of  losses 
incurred  prior  to  September  4,  1992. 
Third,  while  start  up  losses  are  those 
incurred  in  the  early  years  of  a  system's 
operation.  Section  301(k)(l)  contains  no 
such  limitation.  We  seek  comment  on 
these  tentative  conclusions.  Further,  we 
seek  comment  as  to  whether  Congress 
intended  to  permit  the  recovery  of  prior 
year  losses  attributable  to  imprudent  or 
unreasonable  expenditures. 

H.  Advanced  Telecommunications 
Incentives 

41.  Subsection  706(a)  of  the  1996  Act 
requires  the  Commission  to  "encourage 
the  deployTnent  on  a  reasonable  and 
timely  basis  of  advanced 
telecommunications  capability  to  all 
Americans  (including,  in  particular, 
elementary-  and  secondary  schools  and 
classrooms)  by  utilizing,  in  a  manner 
consistent  with  the  public  interest. 


convenience  and  necessity,  price  cap 
regulation,  regulatory  forbearance 
measures  that  promote  competition  in 
the  local  telecommunications  market,  or 
other  regulating  methods  that  remove 
barriers  to  infrastructure  investment" 
We  seek  comment  on  how  we  can 
advance  Congress'  goal  w^ithin  the 
context  of  our  cable  ser\ices  regulation. 
The  Commission  has  solicited  such 
information  in  other  proceedings  and 
reserves  its  right  to  address  the 
implementation  of  Subsection  706(a)  in 
a  consolidated  action. 

/.  Cable  Operator  Refusal  To  Carry 
Certain  Programming 

42.  Here  we  solicit  comment  on  the 
proper  interpretation  of  the  term 
"nudity"  as  used  in  Sections  506  (a)  and 
(b)  of  the  1996  Act.  We  tenUtively 
conclude  that  the  term  "nudity"  should 
be  interpreted  in  accordance  with  the 
decision  of  the  Supreme  Court  in 
Erznoznik\.  City  of  Jacksonville  In  that 
decision,  the  Supreme  Court  found 
invahd  a  city  ordinance  that  prohibited 
showing  films  containing  nudity  at 
drive-in  theaters  visible  from  public 
places.  The  Court  found  the  restriction 
overly  broad  because  it  was  not  directed 
against  sexually  explicit  nudity  or 
otherwise  limited  Accordingly,  we 
tentatively  conclude  that  the  term 
"nudity  "  as  used  in  Sections  506  (a)  and 
(b)  of  the  1996  Act  should  be  interpreted 
to  mean  nudity  that  is  obscene  or 
indecent.  We  seek  comment  on  this 
tentative  conclusion 

/.  Other  Matten. 

43.  We  recognize  that  the  cable  reform 
subsections  of  the  1 996  Act  that  we 
address  in  this  NPRM  are  broad  in 
scope,  and  that  there  may  be  additional 
issues  regarding  those  subsections  that 
we  ha%e  not  specifically  addressed  in 
the  NPRM.  Commenters  ma\  submit 
proposals  or  concerns  regarding  the 
implementation  of  these  cable  reform 
subsections,  including  their  impact  on 
other  parts  of  the  1996  .Act  that  are  to 

be  addressed  in  separate  proceedings. 
We  also  seek  proposals  to  ease  the 
burdens  of  regulation  for  interested 
parties. 

Regulatory  Flexibility  Analyses 

44.  Pursuant  to  the  Regulator\ 
Flexibility  Act  of  1980.  5  ISC  601- 
612,  the  Commission's  Initial  Regulaton 
Flexibility  Analysis  with  resf)ect  to  the 
NPRM  is  as  follows: 

45.  Reason  for  action:  The 
Commission  is  issuing  this  NPRM  to 
seek  comment  on  \'arious  issues 
concerning  implementation  of  the  1996 
Act. 
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41^  Uhifi.ttvvs  To  provide  an 
opponuiiiiv  fur  public  comment  and  to 
provide  a  record  for  a  Commission 
decision  on  ^h^'  issues  discu>sed  in  the 
NFRM 

47  Lpgal  Basis:  The  NFRM  is  adopted 
pursuant  to  Section  .301  of  the  U>96  Act: 
and  sections  4(i).  602,  614.  617.  623. 
624. 1328,  632,  of  the  Communications 
Act  of  1934.  as  amended.  47  U  S.C.  154, 
522,  534.  537. 543, 544, 548, 552. and 

548 

48.  Description,  potential  impact,  and 
number  of  small  entities  affected: 
Amending  our  rules  will  directly  affect 
entities  which  are  small  business 
entities,  as  defined  in  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  The  1996 
Act  reduces  or  eliminates  rate  regulation 
for  many  such  entities 

49.  Reporting,  recordkeeping,  and 
other  compliance  requirements:  None 

50  Federal  rules  which  overlap, 
duplicate,  or  conflict  with  the 
Commission's  proposal:  None. 

51.  Any  significant  alternatives 
minimizing  the  impact  on  small  entities 
and  consistent  with  state  objectives:  The 
NPRM  seeks  to  minimize  burdens  on 
small  entities  in  conformance  with  the 
1996  Act. 

52.  Comments  are  solicited:  Written 
comments  are  requested  on  this  Initial 
Regulatory  FlexibiUty  .Analysis.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  set  for 
comments  on  the  other  issues  in  this 
NPRM,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Regulatory 
Flexibility  Analysis.  The  Secretarv  shall 
send  a  copy  of  the  NPRM  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  AcX.  5  US  C  601.  et  seq. 

Procedural  Provisions 

5.3.  Pursuant  to  applicable  prt>cedures 
set  forth  in  Sections  1415  and  §§  1.419 
of  the  Commission's  rules.  47  CFR 
1  415.  1  419,  interested  parties  may  file 
comments  on  or  before  May  28,  1996 
ami  reply  comments  on  or  bef(Dre  June 
28.  1996'  To  file  formally  m  this 
proceeding,  you  must  file  an  original 
and  six  copies  of  all  comments,  rt;ply 
comnients,  and  supporting  comments 
Parties  are  also  askpd  to  submit,  if 
possible,  draft  rules  that  reflect  their 
positions.  If  you  want  e.3t;h 
Commissioner  to  receive  a  personal 
c(jpv  of  your  comments,  vou  must  file 
in  original  and  t-leven  copies 
(Comments  and  reply  comments  should 
bo  sent  to  Office  of  the  .Secretary, 
Fffieral  ComniuiiK:ations  llommission, 
191')  M  Street,  NVV  ,  Room  222, 
Washington,  D  C.  20554.  with  a  copy  to 


.Vanry  Stevenson  of  the  Cable  Ser\'jces 
Bureau.  2033  M  Street,  N.W..  Room 
408A,  Washington,  D.C.  20554.  Parties 
should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  N.W.,  Suite  140, 
Washington,  DC.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  1919  M  Street.  N.W..  Room  239, 
Washington,  DC.  20554, 

54  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette,  where  possible.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Nancy  Stevenson  of  the  Cable 
Services  Bureau.  2033  M  Street.  N.W., 
Room  408A.  Washington.  D.C.  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

55  Written  comments  by  the  public 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  60  days  after 
publication  of  the  Order  and  NPRM  in 
the  Federal  Register.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Cxrnway.  Federal  Communications 
Commission,  Room  234.  1919  M  Street. 
N.W  ,  Washington,  DC  20054,  or  via 
the  Internet  to  dconway@fcc.gov.  and  to 
Timothy  Fain.  OMB  Desk  Officer.  10236 
NEOB  '725-17th  Street.  N.W  . 
Washington,  DC.  20503  or  via  the 
Internet  to  fain_ t@al.eop.gov. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 

.■\i  tmg  Sec.-t'tan 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclwt  No.  95-093,  Notice  02] 

RIN2127-AF7e 

Foderal  Motor  Vehicle  Safety 
Standards;  Accelerator  Control 
Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document.  NHTSA 
proposes  to  change  the  scof)e  of  the 
Federal  motor  vehicle  safety  standard 
on  accelerator  control  systems.  The 
current  standard  prohibits  uncontrolled 
engine  speed  in  the  event  of  a 
disconnection  or  severance  of  the 
accelerator  control  system  at  a  single 
point,  and  it  also  specifies  retum-to-idle 
times  for  the  normal  operation  of 
accelerator  control  systems.  The  agency 
has  tentatively  decided  that  it  not 
necessary  to  regulate  the  normal 
operation  of  accelerator  control  systems. 
Vehicles  with  retum-to-idle  times  too 
great  for  safe  driving  would  be 
unacceptable  to  prospective  vehicle 
buyers  regardless  of  a  regulation.  The 
standard  will  continue  to  require  fail- 
safe performance  of  accelerator  control 
systems  in  the  case  of  a  single  point 
disconnection  or  severance.  This 
proposed  action  is  part  of  NHTSA's 
efforts  to  implement  the  President's 
Regulatory  Reinvention  Initiative. 
DATES:  Comments  are  due  June  14, 1996, 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
cited  at  the  beginning  of  this  notice,  and 
be  submitted  to:  Docket  Section,  room 
5109.  400  Seventh  Street,  SW.. 
Washington.  DC  20590  (Docket  hours 
are  ft-om  9:30  a.m.  to  4  p.m.)  It  is 
requested  that  10  copies  of  the  comment 
be  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr.  Patrick  Boyd. 
Office  of  Crash  Avoidance  Standards, 
NPS-21,  telephone  (202)  366-6346, 
FAX  (202)  366-4329. 

For  legal  issues:  Ms.  Dorothy  Nakama, 
Office  of  Chief  Counsel.  NCC-20,  (202) 
36&-2992.  FAX  (202)  366-3820. 

Both  may  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St..  S.W..  Washington. 
D.C,  20590.  Comments  should  not  be 
sent  or  FAXed  to  these  persons,  but 
should  be  sent  to  the  Docket  Section. 
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SUPPLEMENTARY  INFORMATION: 

President's  Regulatory  Reinvention 
Initiative 

Pursuant  to  the  President's  March  4. 
1995  directive,  "Regulatory  Reinvention 
Initiative."  to  the  heads  of  departments 
and  agencies,  NHTSA  undertook  a 
review  of  all  its  regulations  and 
directives.  During  the  course  of  this 
review,  the  agency  identified  rules  that 
it  could  propose  to  eliminate  as 
unnecessary  or  to  amend  to  improve 
their  comprehensibility,  application  or 
appropriateness.  As  described  below. 
NHTSA  has  identified  Federal  Motor 
Vehicle  Safety  Standard  No.  124 
Accelerator  control  systems  (49  CFR 
571.124)  as  one  rule  that  may  benefit 
from  amendments. 

Prior  Request  for  Comments  and  Public 
Response 

The  agency  published  a  request  for 
comments  (60  FR  62061)  on  December 
4, 1995  to  initiate  a  discussion  of  the 
accelerator  control  issues  frequently 
raised  by  manufacturers  in  requests  for 
interpretation  and  other  technical 
questions.  The  questions  involved  two 
general  areas.  In  one  area  of  concern, 
manufacturers  sought  assurance  that  the 
presence  of  locking  engine  controls  to 
facilitate  the  use  on  parked  trucks  of 
auxiliary  equipment  for  dumping, 
mixing,  compacting,  etc.  would  not  be 
considered  violations  of  the  retum-to- 
idle  timing  requirements.  Manufacturers 
had  similar  concerns  over  the  degree  of 
repeatability  of  idle  speed  necessary  for 
compliance  with  the  retum-to-idle 
provisions.  The  document  raised  this 
area  of  discussion  because  the  agency 
wanted  to  clarify  the  language  of  the 
standard  to  eliminate  concern  that  the 
normal  operation  of  accelerator  controls 
could  be  confused  with  instances  of 
failure. 

The  second  area  of  discussion 
involved  the  emerging  technology  of 
electronic  accelerator  control  systems. 
The  agency  had  received  requests  for 
interpretation  expressing  the  belief  that 
electronic  accelerator  control  systems 
were  exempt  from  the  fail-safe 
requirement  applied  to  mechanical 
accelerator  controls,  namely  that  the 
engine  return  to  idle  in  the  event  of  a 
single  point  disconnection  or  severance 
of  the  system.  The  document  cited  a 
1988  interpretation  letter  to  Isuzu 
confirming  that  FMVSS  No.  124  applies 
to  both  electronic  and  mechanical 
accelerator  controls,  and  it  discussed 
the  possible  need  for  language  in  the 
standard  clarifying  the  fail-safe 
requirement  as  it  applies  to  electronic 
accelerator  controls. 


Most  auto  industry  commenters 
voiced  a  preference  for  rescinding  the 
standard,  and  the  American  Trucking 
Associations  (ATA)  expressed  the  belief 
that  loss  of  engine  control  is  not  a  safety 
problem  for  medium  and  heavy  trucks 
because  they  accelerate  more  slowly 
than  cars.  The  auto  industry 
commenters  suggested  that  market 
forces  and  litigation  pressure  are 
sufficient  to  assure  fail-safe  accelerator 
controls  without  Federal  motor  vehicle 
safety  standards.  But.  they  also 
commented  that,  should  the  agency 
disagree  about  recision.  a  standard 
specifying  fail-safe  performance  in  the 
least  design-specific  terms  would  be 
preferable  to  the  solution  suggested  in 
the  notice.  The  document  had  discussed 
clarifying  the  existing  standard  s 
language  with  specific  performance 
requirements  for  enumerated  types  of 
disconnections  and  severances  of 
mechanical  and  electronic  accelerator 
controls. 

Notice  of  Proposed  Rulemaking 

.NHTSA  tentatively  agrees  with  the 
commenters  that  market  forces  are  likely 
to  prevent  the  introduction  of 
accelerator  controls  whose  normal  mode 
of  operation  is  a  threat  to  safety. 
Consequently.  NHTSA  proposes  to 
eliminate  section  S5,3  of  Standard  No. 
124  which  contains  return-to-idle 
timing  tests  for  the  normal  operation  of 
accelerator  controls.  The  NHTSA 
standards  compliance  test  program  has 
revealed  no  non-  compliances  with  S5.3 
for  at  least  the  past  eight  years.  With  the 
elimination  of  this  section.  Standard  No. 
124  will  be  concerned  solely  with  fail- 
safe requirements  for  engine  controls. 
The  effort  to  define  idle  spjeed 
tolerances  and  the  normal  operation  of 
controls  for  operating  special  equipment 
would  no  longer  be  necessary. 

Two  other  amendments  are  necessary 
for  consistency  with  the  proposed 
elimination  of  85.3.  The  fail-safe 
performance  requirements  of  S5.1  and 
S5.2  cite  S5.3  to  establish  response 
times  for  a  retum-to-idle  position  in  the 
event  of  a  severance.  Those  citations 
would  be  replaced  by  a  fixed  time  limit 
of  3  seconds  in  order  to  establish  that 
a  fail-safe  response  must  be  rapid.  A 
time  limit  of  3  seconds  is  consistent 
with  the  least  restrictive  limit  under 
S5.3.  The  other  amendment  would  be  a 
modification  of  the  scope  statement  of 
Si  to  remove  normal  operation  from  the 
scope  of  the  standard. 

However,  the  market  force  argument 
cannot  be  made  for  the  fail-safe 
performance  of  accelerator  controls  Tho 
normal  operating  characteristics  of  a 
vehicle's  accelerator  control  system  is 
immediately  and  constantly  apparent  to 


the  buyer  and  user.  An  unsatisfacian 
design  will  be  met  with  criticism  and 
rejection.  However,  the  vehicle  owner 
has  no  way  to  evaluate  the 
consequences  of  severances  of  the 
control  circuits  on  loss  of  engine  control 
and  httle  motivation  to  do  so  In  fact,  a 
comment  from  the  Flxible  Corporation, 
a  major  bus  manufacturer,  indicates  that 
engine  manufacturers  may  be  hesitant  to 
adequately  inform  even  vehicle 
manufacturers  about  the  fail-safe 
performance  of  their  electronic 
accelerator  controls  in  the  mistaken 
belief  that  the  devices  are  exempt  from 
Standard  No.  124.  Flxible  s  comment 
also  cast  some  doubt  on  the  adequacy  of 
the  fail-safe  design  of  some  electronic 
accelerator  controls  by  obser\'ing  that 
moisture  from  the  steam  cleaning  of  an 
engine  with  an  electronic  accelerator 
control  system  caused  runaway  engine 
speed. 

The  agency  is  not  persuaded  by 
ATA's  contention  that  loss  of  engine 
control  of  a  heavy  commercial  vehicle 
should  be  regarded  less  seriously  than 
the  same  failure  of  a  light  vehicle.  It  also 
does  not  believe  that  the  substitution  of 
tort  litigation  for  federal  safety 
standards,  as  suggested  by  some 
commenters.  senes  the  public  interest 
Therefore,  the  agency  intends  to  hold  a 
public  technical  meeting,  as  suggested 
by  most  of  the  commenters,  to  hear 
ideas  for  achieving  a  fail-safe 
performance  standard  for  accelerator 
controls  without  design  specific 
language.  The  time  and  place  of  the 
meeting  will  be  announced  in  a  future 
notice. 

Proposed  Effective  Date 

The  proposed  elimination  of  S5.3 
from  Standard  No.  124  would  not 
compromise  safety  and  would  not  add 
burdens  to  manufacturers  NHTS.^  has 
tentatively  determined  that  there  is  good 
cause  showTi  that  an  effective  date 
earlier  than  180  days  after  issuance  is  in 
the  public  interest.  Accordingly,  the 
agency  proposes  that,  if  adopted  in  a 
final  mle,  the  amendments  would  have 
an  effective  date  of  45  days  after  the 
publication  of  the  final  rule  in  the 
Federal  Register 

Rulemalung  Analyses  and  Notices 

Executivf  Order  12866  and  DOT 
Regulator},'  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E  O  12866.    Regulatory 
Planning  and  Review  '  NHTS.\  has 
analyzed  the  impact  of  this  rulemaking 
action  and  determined  tha'  i:  is  not 
"significant"  under  the  Department  of 
Transport:3tions  regulatory  policies  and 
procedures.  NHTSA  beiie\es  that  these 
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proposed  amendments,  if  made  final, 
wouid  not  impose  any  additional  costs 
and  would  not  yield  any  savings 
because  this  rule  would  not  change  the 
design  or  equipment  of  vehicles.  Since 
there  would  not  be  any  impacts, 
preparation  of  a  full  regulatory 
evaluation  is  not  warranted 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  nilo  under  the 
Regulatory  Flexibility  Act.  1  hereby 
cer'ify  that  this  rule  would  not  have  j 
significant  erunomic  iiii^>act  on  a 
substantia!  number  of  small  entities.  It 
does  Mot  dffe(  t  anv  costs  assexnated  with 
the  manuidtture  or  s<ile  of  vehicles 
Accordingly,  an  inituil  regulatory 
flexihihty  aiidlysis  has  not  been 
prepared 

Sutional  Environmental  Poluv  \ct 

NHT.SA  has  ,ilso  <tnidy7,e<i  this 
proposed  rule  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 

Exetutivp  Order  IJhlJ  iFederulism) 

NHTSA  has  analyzed  this  proposed 
rule  in  dccordaiice  with  the  principles 
and  criteria  contained  in  E  O   12612. 
and  has  determined  that  it  would  not 
have  significant  fe<leraiisni  implications 
to  warrant  the  preparation  of  a 
Federalism  .■\s.sessinent. 

Civil  luslicf  Reform 

This  pr(iposed  rule  would  not  have 
any  retroactive  effect   Under  49  U.S.C 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effet:t.  a 
State  may  not  adopt  or  maintain  a  safetv 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  States  use.  49  US  C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  ajuendmg  or 
revoking  Federal  motor  vehicle  safety 
standards  That  section  dtnis  not  require 
.   submission  of  a  petition  for 
reconsideration  or  other  administrative 
prcxeedings  before  parties  may  file  suit 
in  (ourt. 


Proceduras  for  Filing  Commepls 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
amendments  proposed  in  this 
rulemaking  action.  It  is  requested  but 
not  required  that  any  comments  be 
submitted  in  10  copies. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  concise  fashion.  Necessary 
attachments,  however,  may  be 
appended  to  those  comments  without 
regard  to  the  l.S-page  limit. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality.  3  copies  of  the  complete 
submission  including  the  purportedly 
confidential  business  information 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA  at  the  street  address 
shown  above,  and  7  copies  from  which 
the  purportedly  confidential 
information  has  been  expunged  should 
be  submitted  to  the  Docket  Section  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 
CFR  512,  the  agency's  confidential 
business  information  regulation. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
rinsing  date  indicated  above  for  the 
proposal  v%all  be  considered,  and  will  be 
available  to  the  public  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possible,  comments  received  too 
late  for  consideration  in  regard  to  the 
final  rule  will  be  considered  as 
suggestions  for  further  rulemaking 
action.  Comments  on  the  proposal  will 
be  available  for  public  inspection  in  the 
dot:ket.  NHTSA  will  continue  file 
relevant  information  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
monitor  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments  Upon 
receiving  the  comments  the  docket 
supervisor  will  return  the  p>ostcard  by 
mail 


List  of  SubJKto  \m  49  CFR  Part  571 

Imports.  Motor  vehicles.  Motor 
vehicle  safety.  Rubber  and  rubber 
products,  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  I'.S.C.  322,  30111.  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.124  would  be  amended 
by  revising  Si..  S5.1  and  S5.2  and 
removing  S5.3  to  read  as  follows: 

§  571 . 1 24    Standard  No.  1 24,  Accalarator 
control  syatanis. 

Si.  Scope.  This  standard  establishes 
requirements  for  the  return  of  a 
vehicle's  throttle  to  idle  position  in  the 
event  of  a  severance  or  disconnection  in 
the  accelerator  control  system. 


55. 1  There  shall  be  at  least  two 
sources  of  energy  capable  of  returning 
the  throttle  to  the  idle  position.  In  the 
event  of  failure  of  one  source  of  energy 
by  a  single  severance  or  disconnection, 
the  throttle  shall  return  to  the  idle 
position  within  3  seconds  from  any 
accelerator  position  or  speed  whenever 
the  driver  removes  the  opposing 
actuating  force. 

55.2  The  throttle  shall  return  to  the 
idle  position  from  any  accelerator 
position  or  any  speed  of  which  the 
engine  is  capable  whenever  any  one 
component  of  the  accelerator  control 
system  is  disconnected  or  severed  at  a 
single  point.  The  return  to  idle  shall 
occur  within  3  seconds  measured  either 
from  the  time  of  severance  or 
disconnection  or  from  the  first  removal 
of  the  opposing  actuating  force  by  the 
driver. 

Issued  on:  April  25, 1996. 
Barry  Felrice. 

Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc  96-10667  Filed  4-29-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  FV9&-981-1NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
.-Mmonds  Grown  in  California. 
Marketing  Order  981. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  1.  1996,  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Kathleen  M,  Finn,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2530-S,.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  Tel:  (202)  720-1509. 
Fax  (202) 720-5698. 

SUPPLEMENTARY  INFORMATION: 

Title:  Almonds  Grown  in  California. 
Marketing  Order  981, 

OMB  Number:  0581-O071. 

Expiration  Date  of  Approval:  August 
31. 1996, 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 


ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  .Agricultural 
.Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  marketing  order  programs  are 
established  if  favored  in  referendum 
dmong  producers.  The  handling  of  the 
commodity  is  regulated.  The  Secretary 
of  .Agriculture  is  authorized  to  oversee 
the  orders'  operations  and  issue 
regulations  recommended  by  a 
committee  of  representatives  from  each 
commodity  industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
.AMA.A,  to  provide  the  respondents  the 
type  of  ser\ice  the\  request,  and  to 
administer  the  California  almond 
marketing  order  program,  which  has 
been  operating  since  1950. 

The  California  almond  marketing 
order  authorizes  the  issuance  of  quality 
and  market  allocation  regulations,  as 
well  as  inspection  requirements. 
Regulatory  provisions  apply  to  almonds 
shipped  within  and  outside  of  the 
production  area,  except  those 
specifically  exempt.  The  order  also  has 
authority  for  production  and  marketing 
research  and  development  projects, 
including  paid  advertising.  Handlers 
who  advertise  may  receive  credit  for 
their  advertising  expenses  according  to 
specific  guidelines. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the 
Almond  Board  of  California  (Board),  the 
agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  and  growers  to  submit  certain 
information.  Much  of  this  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  m.arketing 
decisions. 

The  Board  has  developed  forms  as  a 
means  for  persons  to  file  required 
information  with  the  Board  relating  to 
almond  supplies,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  Act  and  order,  .As 
shipments  of  California  almonds  are  • 
normally  year-round,  these  forms  are 
utilized  accordingly,  A  USDA  form  is 
used  to  allow  growers  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  almond 
growers  and  handlers  who  are 
nominated  by  their  peers  to  serve  as 


representatives  on  the  Board  must  file 
nomination  forms  with  the  Secretary. 

These  forms  require  the  mmmium 
information  necessar\  tu  etlei  tivelv 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  .Act  as  expressed  in  the 
order. 

The  information  r oiiected  is  used 
only  by  authorized  representatives  of 
the  USD.A.  including  AMS.  Frui!  and 
Vegetable  Division  regional  and 
headquarters  staff,  and  authorized 
employees  of  the  Board.  .Authorized 
Board  employees  and  the  industr\'  are 
the  primary  users  of  the  information  and 
.A.MS  is  the  secondar\  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.2549  hours  per 
response 

Respondents  California  almond 
growers,  handlers  and  accepted  users  of 
inedible  almonds. 

Estimated  \umber  of  Respondents: 
-.658. 

Estimated  .\umber  of  flp>ponses  per 
Respondent-  .7714. 

Estimated  Total  .Annual  Burden  on 
Respondents:  2.345  hou^'^ 

Comments  are  invited  on  !  1 )  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
California  almond  marketing  order 
pfogram  and  U.SD.A's  oxersig.hr  of  that 
program;  (2j  the  accurdc\  of  tht- 
collection  burden  estimate  and  the 
validity  of  methodology  and 
assumptions  used  in  estimatins  the 
burden  on  respondents.  (3)  \va\s  to 
enhance  the  quality.  uti!it\ ,  and  clarity 
of  the  information  requested,  and  (4) 
wa\s  to  minimize  the  burden,  including 
use  of  automated  or  electronic 
technologies. 

Comments  should  reference  OMB  No. 
0581-0071  and  the  California  .Almond 
Marketing  Order  No  981,  and  ht'  sent  to 
L'SD.A  in  care  of  Kathleen  Finn  at  the 
address  abo\  e.  .All  romments  received 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
same  address 

.All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  .All  comments  will 
also  become  a  matter  of  public  record. 

Dated  .April  ^3    1996. 
Robert  C.  Keeney. 

Directdi.  Fruit  and  Vegetable  Division. 
'PR  Dot   96-inf.46  Plied  4-29-96:  845  ami 
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[Docket  No.  STD-96-0002] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  .\gruultural  Markoting  Service, 

USDA. 

ACTION:  Notii  f  and  reqiirst  tor 

comir.ci'.ts 


SUMMARY:  In  accordance  with  the 

Paperwork  Rtniuction  Act  of  I'HiS  (Pub 
L.  104-1.0  ami  OtTuo  nt  ManajjeintTit 
and  Dud^pt  (OMHi  regulations  at  5  CFR 
Part  1  IJU  (60  KR  449781,  this  notice 
aniiounces  the  At;ru  ultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  i  urrentlv 
approved  inforinatK)n  i  olle(  tion  in 
support  of  lis  regulations. 
Recordkeeping  Requirements  tor 
Certified  Appliiators  of  Federally 
Restricted  Use  Pesticides  (7  C  KR  Part 

no) 

DATES:  r.onunents  on  tins  notice  must  be 
received  h\  lulv  1.  l^l'i'i 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Poli,  Chief.  Pesticide  Records 
Branch.  .Science  and  Technology 
Division,  .\M,S.  H7U0  Centresille  Road, 
Suite  200.  Manas.sas  \' A  ^01  U).  (~IH) 
13n-7R2fi 

SUPPLEMENTARY  INFORMATION: 

Titlf  Recordkeeping  Keqiiireinents 
for  Certified  .Vpplic.itcjrs  of  leder.ilK 
Restricted  I  se  Pestu  ides. 

OMB  Number  0581-<^)164. 

Expinitinn  Diitr  of  Appravai  August 
M.  U)Mb 

TvP'-  "f  Hfqin"<t   Kxteiisioii  and 
revision  of  a  currently  approved 
information  collection. 

Ahstrnrt  The  regulations. 
"Retordkeepint;  Recpiireinents  for 
C'ertified  .-Vpplii  ators  of  Feiierallv 
Restricted  I'se  Pestu  ides,    require 
certified  pesticule  appliiators  to 
maintain  records  of  federally  restrii  ted 
use  pesticide  applic  atinns  for  a  period 
ot  2  years.  The  regulations  also  provide 
fur  access  to  pesticide  records  oi  record 
information  by  Federal  or  State  officials, 
or  by  licensed  health  rare  professionals 
when  needed  to  treat  an  individual  who 
may  have  been  exposed  to  restricted  use 
pestu  ides,  and  penalties  for 
enforcement  of  the  recordkeeping  .ind 
access  provisions 

The  Food,  Agriculture.  Conservation, 
and  Trade  Act  of  UMIO  (Pub  i.    UiKt.^4. 
7  U.S.C.  1.16i-l).  referred  to  is  \hr 
FACT  .\(:l.  directs  and  authorizes  the 
Department  to  develop  regulations 
which  establish  requirements  for 
recordkeeping  bv  all  i  ertified 
applu  ators  of  federallv  restrii  ted  use 
pesticides   A  certified  applicator  is  an 


indiv  idual  who  is  certified  by  the 
Environmental  Protection  .Agency  (EP.\) 
or  a  State  under  cooperative  agreement 
with  FP.\  to  use  or  supervise  the  use  of 
restricted  use  pesticides. 

.Section  1491  of  the  FACT  Act  directs 
and  authorizes  the  Secretary  of 
,'\griculfure  to  ensure  compliance  with 
regulations  as  the  Secretary  may 
prescribe,  including  levying  penalties, 
for  failure  to  comply  with  such 
regulations. 

Because  this  is  a  regulatory  program 
with  enforcement  responsibility,  USDA 
must  ensure  that  certified  applicators 
are  maintaining  restricted  use  pesticide 
application  records  for  the  2  year  period 
required  by  the  FACT  .Act  To 
.iccomplish  this.  USD.A  must  collect 
information  through  personal 
inspections  of  certified  applicator's 
restrii  ted  use  pe,sticido  application 
records 

The  information  collected  is  used 
rmlv  bv  authorized  representatives  of 
the  USDA  (AMS.  Science  and 
I'echnologv  Division's  national  staff 
other  designated  Federal  cmplovees, 
and  designated  State  supervisors  and 
their  staffs),  which  are  designated  access 
to  tlie  rei  nrd  information  through 
section  1491.  subsection  lb)  of  the  F.-\CT 
Act.  rhe  information  is  u.sed  to 
administer  the  Federal  Pesticide 
Rfcordkee})ing  Program  The  .Agency  is 
the  prim.irv  u.ser  of  the  information,  and 
the  se(  oiuiarv  user  is  each  designated 
State  .igeniv  which  has  a  i,ooperative 
agreement  with  ,AMS. 

EstuiHitp  of  Burden:  Public  reporting 
•burden  for  this  collection  of  information 
is  estimated  as  follows. 

(a|  .Approximately  760,000  certified 
pnv  I'e  applicators  (recordkeepers) 
applv  restricted  use  pestii  ides   It  is 
estimated  that  on  an  average  certified 
private  appluators  have  a  total  annual 
burden  of  .35  hours  per  recordkeeper. 
ib)  There  are  approximately  384.000 
(ertified  commercial  applicators 
nationally  who  are  required  to  provide 
copies  of  restricted  use  pesticide 
application  records  to  their  (bents  it  is 
estimated  that  certified  commercial 
applicators  have  a  total  annual  burden 
of  1.8')2.352  hours. 

(c)  It  is  estimated  that  State  agency 
personnel  who  work  through 
cooper.'itive  ai;reements  with  .AMS.  to 
iiispci  t  (  ertified  private  applicator's 
rf(,ords  have  a  total  annual  burden  of 
<).2Hii  iiours. 

/{espo/Kierifs  Certified  private  and 
commert  lal  applu  ators.  .State 
governments  or  employees,  and  Federal 
agencies  or  emplovw'S. 

F\tinuiti'(l  \umber  of  Br!<pundents. 
1  144  ll(,4 — The  total  number  of 
respondents  includes  approximately 


384,000  certified  commercial 
applicators,  760,000  certified  private 
applicators  (recordkeepers)  and 
designated  state  agency  personnel 
utilized  to  inspect  certified  private 
applicator's  records. 

Estimated  Number  of  Responses  per 
Respondent:  The  estimated  number  of 
responses  per  respondent  is  as  follows: 

(a)  It  is  estimated  that  certified  private 
applicators  (recordkeepers),  record  on 
an  average  5  restricted  use  pesticide 
application  records  annually. 

(b)  It  is  estimated  that  certified 
commercial  applicators  provide  616 
copies  of  restricted  use  pesticide  records 
to  their  clients  annually. 

(c)  State  agency  personnel,  who  work 
under  cooperative  agreements  with 
AMS  to  conduct  restricted  use  pesticide 
record  inspections  have  approximately 
4,832  responses  armually. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.17 \. 712  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Bonnie  Poli, 
Pesticide  Records  Branch,  at  (703)  330- 
7826. 

Comments.  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
.Agencv,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  .Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodoFogy  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who  . 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to:  Bonnie  Poli, 
Chief,  i'esticide  Records  Branch, 
Science  and  Technology  Division.  AMS, 
U.S.  Department  of  Agriculture,  8700 
Centreville  Rd,  Suite  200.  Mana.ssas,  VA 
201 10  All  responses  to  this  notice  will 
be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Diiled   April  24.  1996. 
Lon  Hatamiya, 

Arlministrator 

IKK  l)o<    96-10647  Filed  4-29-96,  8.4S  ami 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  96-017-1) 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  .Act  of  1995,  this 
notice  announces  the  .Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  regulations  and  standards 
issued  under  the  Voluntary  Scrapie 
Flock  Certification  Program. 
DATES:  Comments  on  this  notice  must  be 
received  bv  July  1.  1996  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  anv  other  aspect  of  this  collection  of 
information  to:  Docket  No.  96—017-1. 
Regulatorv  Analvsis  and  Development, 
PPD,  APHIS,  suite  3C03,  4700  River 
Road  Mnit  118,  Riverdale,  MD  20737- 
1238._  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96-017-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SVV.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  regulations  and 
standards  for  the  Voluntary  Scrapie 
Flock  Certification  Program,  contact  Dr. 
Daniel  Harpster,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road. 
Unit  43.  Riverdale,  .MD  20737-1231. 
(301)  734-4931;  ore-mail: 
DHarpster@aphis.usda.gov.  For  copies 
of  the  proposed  collection  of 
information,  contact  Ms.  Cheryl  Jenkins, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-5360. 

SUPPLEMENTARY  INFORMATION 

Title:  Voluntary  Scrapie  Flock 
Certification  Program. 

OMB  Number:  0579-0101 . 

Expiration  Date  of  Approval:  August 
31.  1996. 


Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  To  control  scrapie  in  the 
United  States,  we  have  promulgated 
regulations  establishing  the  Voluntary 
Scrapie  Flock  Certification  Program.  It 
consists  primarily  of  identifying  and 
eliminating  infected  animals  and  herds 
in  order  to  prevent  the  disease  from 
spreading.  This  process  requires  that 
participating  flock  owners  communicate 
vital  information  to  us  (via  m^il  or 
telephone)  concerning  the  health  of 
their  animals. 

Generally,  the  presence  of  the  disease 
cannot  be  (ietected  until  the  animal 
becomes  clinically  ill.  Due  to  the  lack  of 
a  live  animal  diagnostic  test  for  scrapie, 
efforts  to  control  and  eliminate  the 
disease  depend  upon  the  cooperation  of 
flock  owners  and  veterinarians  in 
reporting  clinically  ill  animals. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us. 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  .Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use.  as 
appropriate,  of  automated,  electronic. 
mechanical,  or  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.050  hour?  per 
response. 

Respondents:  Flock  owners.  State 
animal  health  officials,  accredited 
veteri.narians.  State  or  Federal 
veterinary  medical  officers,  and  State  or 
university  diagnostic  laboraton,' 
directors. 

Estimated  Number  of  Respondents: 
1,180. 

Estimated  Numbers  of  Responses  per 
Respondent:  4.402. 

Estimated  Total  Annual  Burden  on 
Respondents:  15,846  hours 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection. 


Done  in  Washington.  DC.  tins  24th  day  of 
April  1996. 
Lonnie  ].  king. 

Administrator.  Anirral  arid  Plai,:  Health 
Inspection  Senici- 

!FR  Dn<    96-10648  F.,eu  4-29-96.  8:45  am] 
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[Docket  No.  96-018-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USD.A 

ACTION:  Proposed  collection,  comment 
request. 

SUMMARY:  In  accordance  with  the 
Papenvork  Reduction  .Act  of  1995.  this 
notice  announces  the  .Animal  and  Plant 
Health  Inspection  .Services  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  the  National  .Animal  HealLh 
Monitoring  System. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  1,  1996  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  tec  hniques  or 
other  forms  oi  information  technology). 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No  96-018-1. 
Regulatorv  .Analvsis  and  Development. 
PPD,  .APhilS.  suite  SCO-?   4700  River 
Road  U^nit  1 18.  Riverdale.  MD  20737- 
1 238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96-018-1   Comments 
received  ma\  be  inspected  at  L'.SD.A. 
room  1141,  South  Building.  14:h  Street 
and  independence  .Avenue  SW  . 
Washington.  DC.  between  8  am  and 
4:30  p.m  .  Mondav  through  Friday. 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  ^all  ahead  on  !202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  National  .Animal 
Health  Monitoring  Svstem.  contact  Mr. 
David  Cummmes.  Program  Manager. 
Centers  for  Epidi^mioiogv  and  .Animal 
Health.  VS.  APHIS.  555  South  Howes, 
Suite  100,  Fort  Collins,  CO  80521 :  (970) 
490-~895.  F"or  copies  of  tht!  proposed 
collection  of  information,  contact  Ms. 
Chervl  Jenkins.  .APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5360. 
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SUPPLEMENTARY  INFOflMATION: 

Title  NalKindl  Animal  Ht-alth 
Monitoring  System. 

OMB  SuinhtT  0.579-0079 
Expiration  Date  at  .Approval 
September  .10,  1996 

Ivpe  nt  Request  Extension  of  a 
currHnllv  apprnved  information 
collection 

Abstract  The  pritnarv  objective  of  the 
National  Animal  Health  Monitoring 
Svstem  (N.AHMS)  proj^ram  of  the 
.■\nimal  and  IMant  Health  Inspettion 
Service  (APHIS)  is  to  deliver 
statisticailv-v.Tlid  and  st  leiitifii  ally- 
sound  animal  health  intnrmation  to 
consumers,  animal  health  officials, 
private  practitioners,  animal  industry 
groups,  policy  makers,  public  health 
officials,  media   educational 
institutions,  and  others  Information  is 
derived  from  data  voluntarily  collec  ted 
on  a  natiimal  basis  from  producers  m 
the  dairy,  beef,  poultry,  aquaculture, 
sheep,  swine,  and  equine  industries   In 
addition,  information  may  t)e  i  oUected 
from  individuals  or  groups  with 
industry  k^nowledge  of  the  s<.ope. 
causes,  am!  pubht  health  and/or 
economu  consetiueiues  of  new  and 
emeryin^  animal  health  issues    The 
information  collected  is  used  to  identify 
baseline  trends  in  health  manawjement 
practices  and  diseast-   determine  risks 
for  new  and  emernin^  animal  heallli 
issues,    ind  assess  the  et  nliomii    impai.t 
of  animal  disea.ses  and  management 
practices 

The  .\PH1S  SirategK  Plan  formalized 
the  .Agency's  initiative  to  have  in  place 
,1  proven  national  monitoring  system 
that  IS  capable  of  defunng  and  certif\ing 
the  iiealth  and  safety  status  of  the 
Nation  s  ajumal  commodities  <i\M\ 
obiectively  assessing  the  economu  . 
environment.il,  and  publi<   he.ilth 
implicatu ins  1  if  animal  ht'<ilth    Ihe 
National  Animal  Health  Monitoring 
System  is  implementing  the  .iction  plan 
by  collec  tin«  data  and  disseminatiiiv; 
information  that  is  no!  .iwnt.ible  from 
other  sources  on  the  prevalent  e  ,ind 
economic  importance  of  livisini  k  md 
poultry  health  and  disease  hmer^uig 
issues  <\nd  disease  mitbre.ilks  inviilvmg 
interrelationships  among  animal  fiealth 
public  health  economic  produi  tivitv. 
and  global  trade  are  also  lieing 
addressed  through  short-term  data 
collection,  risk,  assessments,  and 
situation  analyses. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  t olUxrtion  We  nwd  this 
outside  input  to  help  us. 

(1)  Kvaluate  whether  the  proposed 
information  collection  is  lUfi.essary  for 


the  proper  performance  of  the  functions 
of  the  .Agency,  including  whether  the 
information  will  have  practical  utility. 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used, 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond,  through  use.  as 
appropriate,  of  automated,  electronic, 
mec  hanical,  and  other  collection 
t(!chnologies,  eg.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  46  hours  per 
response 

Respondents  .Animal  agriculture 
producers,  veterinary  practitioners. 
State  and  private  diagnostic 
laboratories.  .State  departments  of 
agrit  ulture,  and  animal-related 
industries 

Estimated  \umber  of  Respondents 
7,110 

Estimated  S'umber  of  Responses  per 

Respondent   \ 

Estimated  Total  Annual  Burden  on 
Respondents  4.Bb8  hours 

.Ml  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection 

I'Uw  in  Washington.  [X:.  this  24th  day  of 
April  14'>6 
Lonnie  |.  kind. 

,^iy;iii;ij>tro/"r,  AnimnI  and  rinnt  Health 
lr\pr<  tian  Semcf 
IFR  1V.<    'tfr-1064M  Filed  4-29-9h  8  45  am! 

BILLING  COOe  J410-J*-*» 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-843] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  From 
the  People's  Republic  of  China 

AGENCY:  Import  .-Xdministration. 
International  Trade  .Vdministration. 
Department  of  C'tunnierce 
EFFECTIVE  DATE:  April  30,  1996 
FOB  FURTHER  INFORMATION  CONTACT: 
Katherin.'  [ohnson  at  (202)  482-4929. 
Shawn  Fhompson  at  (202)  482-1776.  or 
lames  Terpstra  at  (202)  482-3965,  Office 
of  ,\ntidumping  Investigations,  Import 
.Administration.  International  Trade 
Administration,  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januan*'  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  Rounds  Agreements  Act 
(IJRAA). 

Final  Determination 

As  explained  in  the  memoranda  from 
the  Assistant  Secretary  for  Import 
Administration  dated  November  22. 
1995,  and  January  11.  1996,  the 
Department  of  Commerce  (the 
Department)  has  exercised  its  discretion 
to  toll  all  deadlines  for  the  duration  of 
the  partial  shutdowns  of  the  Federal 
Government  from  November  15  through 
November  21.  1995,  and  December  16, 
1995,  through  January  6.  1996.  Thus,  the 
deadline  for  the  final  determination  in 
this  investigation  has  been  extended  by 
28  days,  i  e  .  one  day  for  each  day  (or 
partial  day)  the  Department  was  closed. 
As  such,  the  deadline  for  this  final 
determination  is  no  later  than  April  22, 
1996 

We  determine  that  bicycles  from  the 
People's  Republic  of  China  (PRC)  are 
being  sold  in  the  United  States  at  less 
than  fair  value  (LTF\').  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation  "  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
on  November  1.  1995  (60  PR  56575, 
November  9,  1995).  the  following  events 
have  occurred: 

On  November  6,  1995,  Bo  An  Bike 
Co.,  Ltd.  (hereinafter  Bo  An).  CATIC 
Bicycle  Co..  Ltd.  (hereinafter  CATIC). 
Shenzhen  China  Bicycles  Co  (Holdings) 
Ltd.  (hereinafter  CBC),  Giant  China  Co.. 
Ltd.  (hereinafter  Giant).  Hua  Chin 
Bicycle  Co..  Ltd.  (hereinafter  Hua  Chin). 
Merida  Industry  (Hong  Kong)  Co..  Ltd./ 
Merida  Bicycle  Co..  Ltd.  (hereinafter 
Merida),  Shenzhen  Overlord  Bicycle 
Co  ,  Ltd  (hereinafter  Overlord),  and 
L'niversal  Cycle  Corp.  (hereinafter 
Universal)  requested  a  postponement  of 
the  final  determination  pursuant  to  19 
CFR  353.20.  On  November  9.  1995, 
Chitech  Industries,  Ltd.  (Hong  Kong) 
(and  affiliated  parties  Tandem 
Industries,  Ltd.  (Hong  Kong).  Magna 
Technology  Corp.  (Taiwan),  Taiwan 
Tandem  Co..  Ltd.  (Taiwan),  and  Shun 
Lu  Bicycle  Co.  (aka  Shunde  Tandem 
Bicycle  Paris  Company)  (hereinafter 
Chitech)  made  a  similar  request. 

On  November  9  and  20.  1995. 
respondents  alleged  clerical  errors  in 
the  preliminary  determination.  Also,  on 
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November  20,  1995,  petitioners  and  all 
respondents,  except  Chitech,  requested 
a  hearing.  On  December  4.  1995.  the 
Department  amended  the  preliminary 
determination  and  postponed  the  final 
determination.  (See.  Amendment  to 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Bicycles  from 
the  People's  Republic  of  China.  60  PR 
64016  (December  13.  1995)). 

In  December,  January,  and  February, 
we  verified  the  respondents' 
questionnaire  responses.  Additional 
published  information  (PI)  on  surrogate 
values  was  submitted  by  petitioners  and 
respondents  on  March  6,  1996. 
Petitioners  and  respondents  submitted 
case  briefs  on  March  26,  1996,  and 
rebuttal  briefs  on  April  2.  1996.  A 
public  hearing  was  held  on  April  3. 
1996. 

On  January  31  and  February'  5,  1996. 
Chitech  and  CBC,  respectively, 
requested  that  the  Department 
reconsider  its  decision  not  to  publish  an 
amended  preliminary  determination 
with  respect  to  these  two  companies.  On 
February  9,  1996,  these  requests  were 
denied. 

Finally,  the  respondents  have  made 
numerous  submissions  requesting  that 
the  Department  rescind  the 
investigation  (See.  Comment  7  in  the 
General  Comments  section  below). 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  bicycles  of  all  typ)es. 
whether  assembled  or  unassembled, 
complete  or  incomplete,  finished  or 
unfinished,  including  industrial 
bicycles,  tandems,  recumbents.  and 
folding  bicycles.  For  purposes  of  this 
investigation,  the  following  definitions 
apply  irrespective  of  any  different 
definition  that  may  be  found  in  Customs 
rulings,  U.S.  Customs  law,  or  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  (1)  The  term 
"unassembled"  means  fully  or  partially 
unassembled  or  disassembled;  (2)  the 
term  "incomplete"  means  lacking  one  or 
more  parts  or  components  with  which 
the  complete  bicycle  is  intended  to  be 
equipped;  and  (3)  the  term  "unfinished" 
means  wholly  or  partially  unpainted  or 
lacking  decals  or  other  essentially 
aesthetic  material.  Specifically,  this 
investigation  is  intended  to  cover:  (1) 
Any  assembled  complete  bicycle, 
whether  finished  or  unfinished;  (2)  any 
unassembled  complete  bicycle,  if 
shipped  in  a  single  shipment,  regardless 
of  how  it  is  packed  and  whether  it  is 
finished  or  unfinished;  and  (3)  any 
incomplete  bicycle,  defined  for 
purposes  of  this  investigation  as  a 
frame,  finished  or  unfinished,  whether 


or  not  assembled  together  with  a  fork, 
and  imported  in  the  same  shipment 
with  any  two  of  the  following 
components:  (a)  The  rear  wheel;  (b)  the 
front  wheel;  (c)  a  rear  derailleur;  (d)  a 
front  derailleur;  (e)  any  one  caliper  or 
cantilever  brake;  (f)  an  integrated  brake 
lever  and  shifter,  or  separate  brake  lever 
and  click  stick  lever;  (g)  crankset;  (h) 
handlebars,  with  or  without  a  stem;  (i) 
chain;  (j)  pedals;  and  (k)  seat  (saddle), 
with  or  without  seat  post  and  seat  pin 

The  scope  of  this  investigation  is  not 
intended  to  cover  bicycle  parts  except  to 
the  extent  that  they  are  attached  to  or  in 
the  same  shipment  as  an  unassembled 
complete  bicycle  or  an  incomplete 
bicycle,  as  defined  above. 

Complete  bicycles  are  classifiable 
under  subheadings  8712.00.15, 
8712,00,25,  8712.00.35,  8712.00.44,  and 
8712.00.48  of  the  1995  HTSUS. 
Incomplete  bicycles,  as  defined  above, 
may  be  classified  for  tariff  purposes 
under  any  of  the  aforementioned 
HTSUS  subheadings  covering  complete 
bicycles  or  under  HTSUS  subheadings 
8714,91.20-8714.99.80,  inclusive 
(covering  various  bicycle  parts).  The 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
wTitten  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  April  1. 
1994.  through  March  31.  1995. 

Separate  Rates 

Four  of  the  responding  exporters  in 
this  investigation  are  located  outside  the 
PRC.  They  are  Merida,  Giant.  Hua  Chin 
and  Chitech.  Further,  there  is  no  PRC 
ownership  of  any  of  these  companies. 
Therefore,  we  determine  that  no 
separate  rates  analysis  is  required  for 
these  exporters  because  they  are  beyond 
the  jurisdiction  of  the  PRC  government. 
[See,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Disposable 
Pocket  Lighters  from  the  People's 
Republic  of  China.  60  FR  22359,  22361. 
(May  5,  1995)). 

The  remaining  five  respondents  are 
either  joint  ventures  between  Chinese 
and  foreign  companies  or  are  Chinese- 
owned  companies  pubhcly  traded  on 
the  Shenzhen  stock  exchange.  They  are 
CATIC.  CBC,  Overlord,  Universal,  and 
Bo  An.  For  these  respondents,  a  separate 
rates  analysis  is  necessary*  to  determine 
whether  tine  exporters  are  independent 
fixim  government  control. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 


Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588,  (May  6.  1991)  [Sparklers)  and 
amplified  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People 's  Republic  of 
C/i/na,  59  FR  22585  (May  2.  1994) 
(Silicon  Carbide).  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  non-market-economy 
cases  only  if  respondents  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  governmental  control  over 
export  activities. 

1.  Absence  of  De  lure  Control 

The  respondent  have  placed  on  the 
administrative  record  a  number  of 
documents  to  demonstrate  absence  of  de 
jure  control,  including  laws,  regulations, 
and  provisions  enacted  by  the  State 
Council  of  the  central  government  of  the 
PRC.  Respondents  have  also  submitted 
documents  which  establish  that 
bicylcles  are  not  included  on  the  list  of 
products  that  may  be  subject  to  central 
government  export  constraints.  The 
Department  has  reviewed  these  and 
other  enactments  in  prior  cases  and  has 
previously  determined  that  these  laws 
indicate  that  the  responsibility  for 
managing  state-owned  enterpnses  has 
been  shifted  from  the  government  to  the 
enterprise  itself  (See.  Silicon  Carbide 
and  Final  Determmation  of  Sales  at  Less 
Than  Fair  Value:  Finfuryl  Alchohol 
from  the  People's  Republic  of  China.  60 
FR  22544.  (May  8.  1995)  [Furfuryl 
Alcohol)).  In  addition,  as  discussed  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cased  Pencils 
from  the  People's  Republic  of  China.  59 
FR  55625.  (November  9.  1994)  (Pencils). 
the  laws  governing  share  companies 
have  not  altered  the  devolution  of 
control. 

However,  as  stated  in  previous  cases, 
there  is  some  evidence  that  the  PRC 
central  government  enactments  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC  (See  Silicon  Carbide  and 
Furfuryl  Alcohol).  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  cntical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  goverrmiental  authority:  (2)  whether 
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the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management:  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (Setf.  Silicon  Carbide  and  Furfuryl 
Alcohol) 

Each  respondent  has  asserted  and  we 
venfied  the  following;  (1)  it  establishes 
its  own  export  pnces;  (2)  it  negotiates 
contracts,  without  guidance  from  any 
governmental  entities  or  organizations, 
(3)  it  makes  its  own  personnel 
decisions;  and  (4)  it  retains  the  proceeds 
of  its  export  sales,  uses  profits  according 
to  its  business  needs  and  has  the 
authontv  to  sell  its  assets  and  to  obtain 
loans.  Ui  addition,  respondents" 
questionnaire  responses  indicate  that 
company-specific  pncing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  During  verification 
proceedings.  Department  officials 
viewed  such  evidence  as  sales 
documents,  company  corresjjondence. 
and  bank  statements  Regarding 
personnel  decisions,  we  reviewed  such 
evidence  as  the  discussion  of  the 
selection  of  the  board  of  directors  in 
contract.s  between  joint  venture 
companies  and  minDtes  from  the  board 
of  director  meetings.  This  information 
supports  a  finding  that  there  is  a  de 
facto  absence  of  governmental  control  of 
export  functions.  Consequently,  we 
have  determined  that  the  above- 
mentioned  respondents  have  met  the 
criteria  for  the  application  of  separate 
rates. 

China-Wide  Rate 

Six  of  the  mandatory  respondents  did 
not  respond  to  the  questionnaire.  Hence. 
we  are  applying  a  single  antidumping 
rate  to  these  exporters  as  well  as  all 
other  exporters  of  PRC-manufactured 
bicycles  based  on  our  presumption  that 
the  export  activities  of  these 
respondents  who  failed  to  completely 
respond  and  to  establish  that  they  meet 
the  criteria  for  a  separate  rate  are 
controlled  by  the  PRC  government.  (See. 
Comments  8  and  4  in  the  General 
Comments  section  below) 

Facto  Available 

Pursuant  to  seciions  776(a)  and  (b)  of 
the  Act,  we  have  based  the  China-wide 
rate  on  facts  available,  using  adverse 
inferences,  because  the  non-responding 
companies  have  failed  to  cooperate  to 
the  best  of  their  ability.  Given  that  this 
margin  involves  data  contained  in  the 
petition,  we  are  required  to  corroborate 


this  data,  to  the  extent  practicable, 
pursuant  to  section  776(c)  of  the  Act. 
(See.  also.  Sutement  of  Administrative 
Action  (SAA)  at  200).  We  have 
identified  several  ma)or  items  (/.e.. 
depreciation,  interest,  and  profit,  as  well 
as  the  factor  values  for  frames,  forks, 
and  rims)  contained  in  the  petition 
which  individually  comprise  a 
significant  portion  of  the  normal  value 
(^4V)  calculation*.  We  compared  the 
data  in  the  petition  to  secondary  data 
which  includes  but  is  not  limited  to  the 
same  type  of  data  used  as  the  basis  for 
the  petition  and  the  audited  financial 
reports  of  two  of  the  largest  Indian 
bicycle  producers. 

As  a  result  of  our  analysis,  we  found 
that,  with  the  exception  noted 
immediately  below,  the  secondary 
information  for  these  factor  values  are 
comparable  to  thoae  provided  in  the 
petition.  Accordingly,  this  petition 
information  has  been  corroborated. 

However,  after  analyzing  the  figure 
contained  in  the  petition  for 
depreciation,  interest  and  profit,  we 
found,  as  did  both  petitioners  and 
respondents,  that  this  figure  does  not 
reflect  usual  cost  and  profit  in  the 
Indonesian  bicycle  industry. 
Specifically,  the  1992  figure  of  57.91 
percent  provided  in  the  petition  does 
not  correspond  with  the  1993  figure  of 
22.84  percent  and  the  1991  figure  of  22 
percent  provided  by  respondents  on 
September  19  and  25.  1995.  (For  further 
discussion  see  Memorandum  to  Barbara 
R.  Stafford  re:  Factors  Valuation  dated 
November  1. 1995).  Therefore,  we  find 
that  the  57.91  percent  figure  is  not 
corroborated  (i.e..  has  no  probative 
value  in  determining  depreciation, 
interest,  and  profit). 

We  have  used  the  1991  figure  for 
depreciation,  profit,  and  interest  in 
recalculating  the  margins  in  the 
petition.  We  did  not  use  the  more 
current  1993  figure  because  the  study 
containing  it  was  issued  only  in  draft 
form. 

Fair  Value  Compariaona 

To  determine  whether  sales  of 
bicycles  from  the  PRC  to  the  United 
States  were  made  at  LTFV,  we 
compared  Export  Price  (EP)  and/or 
Constructed  Export  Price  (CEP)  to  the 
NV.  as  specified  in  the  "United  States 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

United  Sta«M  Price 

For  all  responding  exporters,  with  the 
exception  of  CATIC.  which  had  only 
CEP  sales,  we  based  United  States  Price 
(USP)  on  EP  in  accordance  with  section 
772(a)  of  the  Act,  as  the  subject 
merchandise  was  sold  directly  to  the 


first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP 
methodology  was  not  otherwise 
indicated. 

In  addition,  for  Giant,  CBC,  CATIC, 
and  Chitech.  where  sales  to  the  first 
unalfi hated  purchaser  took  place  after 
importation  into  the  United  States,  we 
based  USP  on  CEP.  in  accordance  with 
section  772(b)  of  the  Act. 

We  corrected  respondents'  data  for 
errors  and  omissions  found  at 
verification.  See,  Concurrence 
Memorandum  and  company-specific 
calculation  memoranda  for  details.  In 
addition,  we  made  company-specific 
adjustments  as  follows: 


1.  Bo  An 

We  calculated  EP  based  on  packed. 
FOB  Hong  Kong  port  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
foreign  inland  freight  and  brokerage  and 
handling  (which  includes 
containerization.  documentation  fees, 
the  Hong  Kong  terminal  handling  charge 
and  PRC  brokerage  costs)  and  Hong 
Kong  duty.  As  all  foreign  inland  freight 
and  brokerage  and  handling  were 
provided  by  PRC  suppliers,  these 
services  were  valued  in  India. 

2.  CBC 

We  calculated  EP  and  CEP  based  on 
packed,  delivered  prices  to  unaffiliated 
customers.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
discounts  and  rebates  and  credit  notes. 
We  also  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
foreign  brokerage  and  handling.  Hong 
Kong  duty.  U.S.  freight  and 
warehousing  expenses,  ocean  freight 
and  marine  insurance,  and  U.S.  duty 
and  harbor  fees.  With  the  exception  of 
foreign  inland  freight,  movement 
charges  were  provided  by  market- 
economy  suppliers  and  paid  for  in 
market -economy  currency.  Regarding 
foreign  inland  freight,  this  service  was 
provided  by  a  PRC  supplier. 
Accordingly,  we  valued  this  expense  in 
India. 

Further,  we  made  additions  to  CEP  for 
interest  revenue  received  from  the 
unaffiliated  customers.  In  accordance 
with  section  772(d)(1)  of  the  Act.  we 
deducted  from  CEP  the  following 
expenses  that  related  to  economic 
activity  in  the  United  States: 
commissions,  direct  selling  expenses. 
including  advertising,  warranties,  and 
credit  expenses,  and  indirect  selUng 
expenses,  including  inventory  carrying 
costs.  Finally,  we  made  an  adjustment 
for  CEP  profit  in  accordance  with 
section  772(d)(3)  of  the  Act.  [See, 
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Comments  1  and  2  in  the  General 
Comments  section  below.) 

3.  CATIC 

We  calculated  CEP  based  on  packed. 
FOB  U.S.  warehouse  prices,  or  delivered 
prices,  to  unaffiliated  customers.  We 
made  deductions  from  the  starting  price 
for  discounts,  where  appropriate.  We 
also  made  deductions  for  foreign 
brokerage  and  handling,  freight 
expenses,  ocean  freight  and  marine 
insurance.  U.S.  brokerage  and  handling, 
and  U.S.  duty  and  harbor  fees.  We 
deducted  from  CEP  the  following 
expenses  that  related  to  economic 
activity  in  the  United  States: 
commissions,  direct  selling  expenses, 
including  advertising,  warranty,  credit, 
and  repacking,  and  indirect  selling 
expenses,  including  inventory  carrying 
costs.  Finally,  we  made  an  adjustment 
for  CEP  profit  in  accordance  with 
section  772(d)(3)  of  the  Act.  (See, 
Comments  1  and  2  in  the  General 
Comments  section  below.) 

4.  Giant 

We  calculated  EP  and  CEP  based  on 
packed.  FOB  PRC  port  or  CIF  U.S.  port 
or  delivered  prices  to  unaffiliated 
purchasers.  We  made  deductions  from 
the  starting  price,  where  appropriate,  for 
the  following:  foreign  brokerage  and 
handling.  U.S.  brokerage,  international 
freight  (which  includes  U.S.  inland 
freight).  U.S.  duty,  loading  and 
containerization.  and  marine  insurance 
(which  also  includes  U.S.  inland 
insurance,  harbor  maintenance  fees  and 
merchandise  processing  fees).  All  of  the 
above  expenses  were  provided  by 
market-economy  carriers  and  paid  for  in 
market-economy  currencies.  We  also 
deducted  an  amount  for  foreign  inland 
freight  but  since  this  service  was 
provided  by  a  PRC  supplier,  we  valued 
this  expense  in  India.  We  also  deducted 
from  the  starting  price,  where 
appropriate,  discounts  and  rebates. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  deducted  from  CEP  the 
following  expenses  that  related  to 
economic  activity  in  the  United  States: 
direct  selling  expenses,  including 
warranties,  advertising,  and  credit 
expenses,  and  indirect  selling  expenses, 
including  inventory  carrying  costs. 
Finally,  we  made  an  adjustment  for  CEP 
profit  in  accordance  with  section 
772(d)(3)  of  the  Act.  [See.  Comments  1 
and  2  in  the  General  Comments  section 
below.) 

5.  Hua  Chin 

We  calculated  EP  based  on  packed, 
FOB  Hong  Kong  port  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  from  the 


starting  price,  where  appropriate,  for 
foreign  inland  freight  and  Hong  Kong 
terminal  handling  fees.  As  all  foreign 
inland  freight  and  handling  fees  were 
provided  by  PRC  suppliers,  these 
services  were  valued  in  India. 

6.  Merida 

We  calculated  EP  based  on  packed, 
FOB  Hong  Kong  port  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
foreign  inland  freight  and  brokerage  and 
handling  (which  includes 
containerization,  documentation  fees, 
the  Hong  Kong  terminal  handling  charge 
and  PRC  brokerage  costs)  and  Hong 
Kong  duty.  As  all  foreign  inland  freight 
and  brokerage  and  handling  were 
provided  by  PRC  suppliers,  these 
services  were  valued  in  India. 

7.  Overlord 

We  calculated  EP  based  on  packed. 
FOB  Hong  Kong  port  prices  to 
unaffiHated  purchasers  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
foreign  inland  freight,  brokerage  and 
handling  and  Hong  Kong  duty.  As  all 
foreign  inland  freight  and  brokerage  and 
handling  were  provided  by  PRC 
suppliers,  these  services  were  valued  in 
India. 

8.  Chitech 

We  calculated  EP  based  on  packed. 
FOB  Hong  Kong  prices  and  CEP  based 
on  packed,  duty-paid,  FOB  U.S. 
warehouse  prices  to  unaffiliated 
customers.  Were  appropriate,  we  made 
deductions  from  the  starting  price  for 
various  discounts.  We  also  made 
deductions  for  foreign  brokerage  and 
handling,  freight.  Hong  Kong  import 
and  export  fees,  terminal  handling  fees, 
ocean  freight  and  marine  insurance, 
U.S.  brokerage  and  handling,  and  U.S. 
duty  and  haii)or  fees. 

Ill  accordance  with  section  772(d)(1) 
of  the  Act.  we  deducted  from  CEP  the 
following  expenses  that  related  to 
economic  activity  in  the  United  States: 
commissions,  direct  selling  expenses, 
including  advertising,  warranties,  and 
credit  expenses,  and  indirect  selling 
expenses,  including  inventory  carrying 
costs. "Finally,  we  made  an  adjustment 
for  CEP  profit  in  accordance  with 
section  772(d)(3)  of  the  Act.  (See. 
Comments  1  and  2  in  the  General 
Comments  section  below.) 

9.  Universal 

We  calculated  EP  based  on  packed. 
FOB  Hong  Kong  or  FOB  Huangpu  port 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 


from  the  starting  prices  for  foreign 
inland  freight,  which  was  provided  by 
a  PRC  supplier  and  therefore  was  valued 
using  Indian  surrogate  values.  In 
addition,  we  deducted  from  the  FOB 
Hong  Kong  prices  terminal  handling 
charges,  document  fees,  import/export 
declaration  fees,  handling  fees  and 
courier  fees. 

Normal  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
responding  exporters.  Where  an  input 
was  sourced  from  a  market  economy 
and  paid  for  in  market-economy 
currency,  we  have  used  the  actual  price 
paid  for  the  input  to  calculate  NV.  when 
possible,  in  accordance  with 
Department  practice.  See.  Lasko  Metal 
Products  V.  United  States.  437.3d  1442. 
1443  (Fed.  Cir.  1994)  (Lasko). 

In  instances  where  inputs  were 
sourced  domestically,  we  valued  the 
factors  using  PI  from  India  where 
possible.  Where  appropriate  Indian 
values  were  not  available,  we  used  PI 
from  Indonesia. 

Valuation  of  Bicycle  Parts  and 
Components 

As  in  our  preliminary  determination, 
we  valued  certain  parts  and  components 
purchased  by  some  respondents  in  the 
PRC.  using  the  average  market-economy 
prices  reported  by  other  respondents  for 
the  same  part  or  component,  as 
discussed  below.  However,  unlike  in 
our  preliminary  determination,  we  used 
the  average  actual  market-economy 
price  reported  by  the  other  respondents 
rather  than  the  ranged  public  version  of 
those  prices.  We  did  this  because  we 
determined  that  the  manner  in  which 
the  actual  prices  were  ranged,  i.e..  either 
higher  or  lower,  could  potentially 
introduce  distortion  into  the 
calculation.  (See.  Comment  3  in  the 
General  Comments  section  below). 

The  nine  responding  exporters 
reported  that  they  purchased  a  large 
number  of  different  components  (e.g., 
brake  sets)  and  sub-components  (e.g. 
brake  arms)  for  use  in  assembling 
finished  bicycles.  The  vast  majority  of 
these  purchased  inputs  are  sub- 
components. These  inputs,  both 
components  and  sub-components,  vary 
in  terms  of  material  composition  [e.g.. 
carbon  steel  versus  aluminum),  size, 
design  [e.g..  cantilever  versus  side-pull 
brakes),  and  other  relevant  physical 
characteristics. 

Some  inputs  were  purchased  from 
market-economy  suppliers  and  paid  for 
in  convertible  currency.  Following  our 
normal  practice,  we  used  the  actual 
price  paid  for  these  inputs,  where 
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jKJSsible.  However,  where  the  input  was 
not  purchas«»d  from  a  market -economy 
supplier  and  paid  for  in  a  market- 
et:()nomv  currency,  if  was  necessary  to 
develop  a  surrogate  value 

For  certain  components  and  sub- 
components, differences  in  material 
content  and  design  result  in  large  price 
differentials  For  example,  there  is  a 
substantial  difference  in  the  price  of  a 
frame  tube  made  from  high-tensile  steel 
versus  one  made  with  chrome- 
molybdenum,  therefore,  using  a 
surrogate  value  for  a  frame  tubt'  of  high- 
tensile  steel  would  unreasonably  distort 
the  calculation  of  NV  for  a  bicvde  with 
i  chrome-molybdenum  frame  In  reality, 
for  certain  components,  a  specific 
design  or  material  composition  can 
result  in  a  distinctlv  different  input 

With  respect  to  the  factors  of 
priKluction  methodology,  the  Court  of 
.Appeals  has  noted  that  "there  is  much 
in  the  statute  that  supports  the  notion 
that  it  is  Commerces  duty  to  calculate 
margins  as  accurately  as  possible  and  to 
use  the  best  information  in  doing  so  ' 
See.  Lasko  Therefore,  to  minimize 
distortions  and  ensure  the  most  accurate 
margin  calculation  possible,  we 
developed  a  hierart. :hy  for  selection  of 
surrogate  values  for  parts  and 
components  base<1  on  the  nee«l  for 
spei:ificity  with  respect  to  design  or 
material  composition  or  both  Our  first 
choice  under  that  hieran  hv  is  to  use 
data  from  Imlia  [f  ^  ,  the  component 
prices  from  the  Delhi  Market  Report)  or 
Indonesia  [e  n  .  the  average  unit  values 
from  the  Indonesian  study)  if  it  is 
specific  with  respect  to  design  and 
material  compM)sition  or  if  we  could  not 
determine,  based  on  the  evidence, 
whether  significant  variations  in  the 
price  data  stemmed  from  ilesign  or 
material  comp<3sition  Where  design  or 
material  composition  appeared  to  have 
a  significant  impac  t  on  price  but  design 
or  material-specific  data  was  not 
available  in  a  surrogate  lountrv,  we 
used  the  a\erage  actual  market  et;onomy 
prices  from  niarket-eronomv  suppliers 
to  the  PRC  However,  we  used  this  data 
strictly  as  a  second  alternative  to  design- 
er material-specific  data  from  India  or 
Indonesia,  where  available 

In  one  instance,  a  respondent  reported 
factors  of  production  for  a  number  of 
piece-parts  prcxiuced  bv  its  affiliated 
supplier,  e  >;  .  fork  arms  We  did  not 
value  those  subcomponents  because  we 
had  no  factor  values  for  fork  arms. 
Instead,  we  valued  the  smallest 
component  that  im.nrporated  these  sub- 
components, p^  .  completed  fork  set. 

Other  Factor  Valuations 

Where  possible,  we  used  public 
information  for  the  surrogate  values. 


The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
contemporaneity  of  the  data.  Where 
possible,  we  attempted  to  value  material 
inputs  on  the  basis  of  tax -exclusive 
domestic  prices.  As  appropriate,  we 
adjusted  input  prices  to  make  them 
delivered  prices  For  those  values  not 
contemporaneous  with  the  POI,  we 
adjusted  for  inflation  using  wholecale 
price  indices  or.  in  the  case  of  labor 
rates,  consumer  price  indices,  published 
in  the  International  Monetary  Fund's 
International  Financial  Statistics  For  a 
complete  analysis  of  surrogate  values, 
see  the  Factors  Calculation 
Memorandum  to  Barbara  R.  Stafford 
from  the  team,  dated  April  22,  1996. 

To  value  caustic  soda,  methylene 
dichloride.  zinc  hydroxide,  oxalic  acid, 
sulfuric  acid,  nitric  acid,  chromic  nitric 
acid,  tartaric  acid,  and  sodium 
carbonate  we  used  public  information 
from  POI  issues  of  the  Indian 
publication  Chemical  Weekly.  For 
chromic  anhytiride.  various  phosphates, 
various  chromates,  sodium  bichromate, 
dimethyl  benzene,  and  acetylene  and 
carbon  dioxide,  we  relied  on  POI  import 
prices  contained  in  Monthly  Statistics. 

Regarding  sodium  bichromate, 
sodium  chromate.  and  potassium 
chromate,  we  could  not  find  POI  prices 
for  these  exact  inputs  Therefore,  we 
u.sed  a  POI  import  price  based  on  a 
basket  category  containing  chromates 
and  dichromates  in  Monthly  Statistics  to 
value  these  inputs.  For  dimethyl 
benzene,  we  obtained  a  price  for  a 
similar  chemical  from  Monthly 
Statistics. 

To  value  argon  gas  and  oxygen,  we 
relied  on  1994  Indonesian  price  data  in 
the  Statistical  Bulletin  because  we  could 
not  locate  a  price  from  Indian 
publications 

With  regard  to  hydrochloric  acid,  we 
relied  on  a  1993  Indian  export  price 
quote  from  Chemical  Weeldy  because 
the  prices  for  this  input  in  other  known 
Indian  publications  are  based  on  an 
Indian  imp<irt  category  that  is  not 
exclusive  to  hydrochloric  acid  (See. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  from  the 
Peoples  Republic  of  China.  59  FR  66895 
(December  28,  1995,)) 

We  valued  degreaser  using 
information  from  the  only  known  Indian 
publication  which  contained  such  a 
price.  The  Analyst's  Import  Reference 
J  993.  Chemical  6-  Pharmaceutical 
Products  I  The  Analvst). 


We  valued  paint  using  Indian  price 
data  from  Monthly  Statistics.  We  could 
not  find  a  material  price  for  solvent 


(thinner)  from  publicly  available 
information.  Therefore,  we  used  Indian 
price  data  from  Monthly  Statistics  for  a 
similar  chemical,  which  also  dilutes 
paint. 

To  value  diesel  fuel,  we  used  a  POI 
Indian  price  from  the  publication  AP 
Worldstream.  To  value  liqueRed 
petroleum  gas.  we  used  a  POI  price  from 
the  periodical  Financial  Times  of  India. 

For  the  valuation  of  electricity,  we 
used  an  average  1992  industrial  rate 
from  the  publication  Current  Energy 
Scene  in  India  because  this  publication 
contained  data  more  contemporaneous 
to  the  POI  than  other  known 
publications. 

With  regard  to  labor,  we  used  data 
from  the  United  Nations'  publication 
Yearbook  of  Labor  Statistics.  Following 
the  method  established  in  the  F/nci7 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polvvinvl  Alcohol  from  the 
PRC.  61  FR  14062  (March  29.  1996) 
(PVA),  we  find  no  basis  to  assume  the 
skill  level  of  the  surrogate  value,  nor  do 
we  have  agreement  among  parties 
regarding  use  of  this  labor  rate  for 
skilled  and  unskilled  labor  rate 
assumptions.  Thus,  we  applied  a  single 
labor  value  to  all  reported  labor  factors, 
including  indirect  labor  [See  Comment 
18  below  for  further  discussion). 

To  value  scrap  metal,  we  relied  on 
Indian  data  from  Monthly  Statistics.  We 
treated  the  scrap  metal  as  a  by-product 
and  deducted  its  value  from  the  cost  of 
manufacture  (COM)  for  CBC,  Chitech, 
Giant,  Merida,  and  Overlord.  This 
adjustment  was  not  appropriate  for  the 
remaining  respondents. 

For  nuts  and  bolts  and  screws,  we 
used  product-specific  published  prices 
contained  from  the  Indonesian 
publication  Indonesian  Foreign  Trade 
Statistics  for  Imports  [See  Comment  1 7 
below  for  further  discussion). 

For  certain  subcomponents  we  had  no 
published  prices  or  publicly  ranged 
market  prices  from  which  to  choose. 
Therefore,  we  valued  these  specific 
components  based  on  the  content  of 
material  [e.g..  steel  .  plastic  or  rubber). 
To  value  components  made  of  steel,  we 
used  an  average  tax-exclusive  1994 
domestic  steel  price  from  the  Indian 
publication  Statistics  for  Iron  and  Steel. 
For  components  made  of  plastic  and/or 
rubber,  we  used  Indian  price  data  from 
Monthly  Statistics. 

To  value  factory  overhead,  SG&A,  and 
profit,  we  calculated  simple  average 
percentages  based  on  the  data  from  the 
four  financial  statements  of  Indian 
surrogate  producers  which  are 
contemporaneous  with  the  POI,  i.e., 
Atlas,  Hero,  Cujurat  and  TI.  We  made 
certain  adjustments  to  the  percentages 
calculated  as  a  result  of  reclassifying 
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expenses  contained  in  the  financial 
reports.  We  calculated  a  simple  average 
of  the  profit  ratios  for  the  three  Indian 
surrogate  producers  which  were 
profitable  during  the  POI.  We  also 
included  the  profit  ratio  of  a  fourth 
company;  however,  we  set  this 
additional  profit  ratio  to  zero  because 
this  company  was  not  profitable  during 
the  POI  [See  Comment  15  below  for 
fiirther  discussion). 

Finally,  to  value  the  packing 
materials,  corrugated  cartons, 
tincorrugated  cartons,  bubble  wrap/foam 
paper,  staples,  adhesive  tape,  rope, 
packing  paper,  polypropylene, 
polyethylene,  recycled  plastic  cups, 
inner  recycled  paper  boxes,  and  plastic 
bags,  we  relied  on  Indian  data  from 
Monthly  Statistics.  To  value  glue,  we 
used  an  average  price  based  on  Indian 
price  data  for  two  types  of  glue  products 
from  the  publication  Chemical  Weekly. 

Criticd  Gill  ■—>  ■■res 

For  piuposes  of  the  preliminary 
determination,  we  determined  that 
critical  circumstances  existed  only  with 
respect  to  Hua  Chin.  However,  the 
mu^gin  for  Hua  Chin  in  the  amended 
preliminary  determination  was  de 
minimis-,  in  effect,  making  this  issue 
moot  for  Hua  Chin.  Since  this  amended 
determination  we  have  not  received  any 
information  which  would  c:ause  us  to 
reconsider  our  analysis.  Because  Hua 
Chin's  final  margin  is  also  de  minimis, 
this  issue  continues  to  be  moot. 

VerificatioB 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  respondents. 

Interested  Party  Oomments 

General  Comments 

Comment  1:  CEP  Deductions  and  COS 
Adjustments 

According  to  petitioners,  the  plain 
language  of  Section  772(d)  of  the  Act 
requires  the  deduction  of  all  selling 
expenses  from  CEP  in  the  calculation  of 
USP.  Petitioners  assert  that  the  CEP 
deduction  is  not  contingent  upon 
whether  circumstance  of  sale  (COS) 
adjustments  or  an  offset  to  NV  can  be 
made.  Moreover,  petitioners  note  that 
CEP  offsets  are  no  longer  automatic 
under  the  new  law.  In  line  with  this 
argument,  petitioners  claim  that  no  level 
of  trade  (LOT)  adjustment  or  CEP  offset 
is  warranted  in  the  instant  investigation 
because  the  record  does  not  demonstrate 


that  NV  is  at  a  more  advanced  LOT  than 
CEP.  However,  should  the  Department 
decide  to  make  an  adjtistment, 
petitioners  provide  their  own 
calculation  showing  that  this  should 
eqnal  0.096  percent  of  COM. 

Furthermore,  petitioners  contend  that 
the  Departm«it  should  make  COS 
adjustments  for  EP  sales,  and  assert  that 
the  Department  can  diffierentiate 
between  direct  and  indirect  selling 
expenses  in  both  the  United  States  and 
surrogate  data  if  certain  assumptions  are 
made.  However,  petitioners  maintain 
that,  if  the  Department  believes  that  it 
is  difficult  to  segregate  all  direct  from 
indirect  expenses  for  EP  sales,  at  a 
miniTTiiiiTi  the  Department  should  adjtist 
for  U.S.  commissioBS. 

Respondents  argue  that  no  deduction 
for  CQ*  selling  expMises  should  be 
made.  Respondents  state  that  such  a 
deduction  would  blatantly  disregard  the 
Department's  stated  policy  concerning 
selling  expenses  in  Bon-market- 
econcmy  (NKffi)  cases.  Specifically, 
respondents  contend  that,  as  in  past 
cases,  the  financial  statements  tued  to 
determine  surrogate  SGfcA  do  not 
distinguisk  between  direct  and  indirect 
selling  expenses.  Consequently, 
respcmdents  assert  that  any  adjustment 
made  for  purposes  of  calculating  an 
offset  would  require  an  arbitrary 
division  of  these  expenses  among  direct 
and  indirect  selling,  G&A,  and 
manufacturing  expenses.  As  precedent 
on  this  issue,  respondents  cite  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  from  the  People's  Republic  of 
China,  56  FR  55271,  (October  25. 1991); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Refined  Antimony 
Trioxide  From  the  People's  Republic  of 
China,  57  FR  6801  (Feb.  28, 1992);  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  From  the  People's 
Republic  of  China,  58  FR  48833  (Sept. 
20, 1993). 

However,  respondents  state  that,  if  a 
CEP  deduction  is  made,  the  Department 
should  not  add  selling  expenses  to  NV. 
Respondents  maintain  that  the 
Department  has  the  authority  to 
disregard  selling  expenses  because  the 
language  of  the  NME  provision  of  the 
statute  only  requires  an  addition  for 
general  exjjenses.  Nonetheless, 
respondents  maintain  that,  if  selling 
expenses  are  added  to  NV,  the 
Department  should  make  a 
corresponding  offset,  capped  by  the 
amount  of  the  CEP  deductions. 

Finally,  for  the  same  reasons  that  the 
data  on  the  record  of  this  c:ase  is  not 
suitable  for  calculating  adjustments  to 
NV,  respondents  contend  that  this  data 


is  likewise  unusable  for  piuposes  of 
making  COS  adjustments. 

DOCf  Position:  Regarding  the  necessity 
of  making  CEP  deductions,  we  have 
reevaluated  oiu*  practice  in  this  area  and 
have  concluded  that  CEP  deductions  are 
required  by  the  plain  langtiage  of  the 
statute,  which  states  in  section 
772(c)(2)(d)  that  CEP  "shall  be  reduced" 
by  the  selling  expenses  a^ociated  with 
economic  activi^  in  the  United  States. 
The  statute  provides  no  exception  for 
cases  involving  non-market-economy 
countries.  Consequently,  %ve  have  made 
deductions  to  CEP  for  all  selling 
expenses  associated  writh  economic 
activity  in  the  United  States,  in 
accordance  with  our  practice.  [See,  e.g.. 
Preliminary  Det&miitation  of  Sales  at 
Less  Than  Fair  Value  and  Poetponement 
of  Final  Determination:  Certain  Pasta 
from  Italy.  61  FR  1344,  (January  19, 
1996))  [Pasta].  However,  we  disagree 
with  petitioners  that  we  diould  deduct 
diose  U.S.  sriling  expenses  incuned  in 
third  country  martlets  which  are  not 
associated  with  selliag  activity 
occurring  in  the  United  States.  The  SAA 
makes  it  clear  that  we  only  adiust  for 
seUiBg  expenses  associated  with 
economic  activity  in  the  United  States. 
SAA  at  153. 

Regarding  making  an  offset  to  NV,  we 
disagree  with  respondmts  that  an  ofbet 
to  NV  is  required  in  this  case.  While  the 
statute  requires  certain  adiustments  to 
USP,  corresponding  adjustm«its  to  NV 
are  (mly  required  upon  a  sufficient 
showing  that  differences  exist  justifying 
the  adjustment.  See  section  773(a)(7).  In 
this  case,  the  only  information  we  have 
about  selling  expenses  is  the  financial 
statements  of  the  Indian  pnxlucers. 
These  do  not  specify  whether  Indian 
home  market  sales  are  at  any  particular 
LOT  or  include  any  particular  selling 
expenses.  Therefore,  we  do  not  have  any 
basis  upon  whicA  to  determine  whether 
any  adjustment  to  the  surrogate 
expenses  is  appropriate. 

We  disagree  witn  petitioners' 
argimient  that  COS  adjustments  are 
required  by  the  statute.  Rather,  section 
773(a)(6)(C)  allows  NV  to  be  increased 
or  decreased  for  differences  in 
(arcumstances  of  sale  as  long  as  "it  has 
been  established  to  the  satisfaction  of 
the  administering  authority  "  that  such 
adjustments  are  warranted.  Given  the 
imprecise  nature  of  the  information 
about  selling  expenses  in  the  record  in 
this  c:ase.  we  have  no  basis  to  conclude 
that  such  adjustments  are  warranted  in 
this  case. 

Finally,  regarding  respondents' 
argument  that  we  should  not  add  selling 
expenses  to  NV  because  the  statute  only 
referenc:es  general  expenses,  we 
disagree.  We  have  always  interpreted 
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the  term  general  expenses  to  refer  to 
selling,  general,  and  administrative 
expenses,  .\crordinglv.  we  included 
selling  exppnst!s  in  NV.  as  i!»  our  normal 
practice 

Comment  2.  Profit  Deduction  from  CEP 
Sales 

In  addition  to  deducting  selling 
expenses  from  CEP.  petitioners  contend 
that  the  plain  language  in  section  772ld) 
of  the  Act  also  requires  that  profit  be 
deducted  from  CEP  Petitioners  suggest 
that  this  deduction  be  based  on  the 
profit  of  the  surrogate  producers  and  the 
ratio  of  CEP  deductions  to  total  U.S. 
expenses. 

The  record  of  this  investigdtion  does 
not  contain  sufficient  information  to 
calculate  actual  total  profit  because, 
according  to  responilents.  there  is  no 
information  on  actual  nanuftictunng 
costs  and  overhead.  Accordingly, 
respondents  argue  that  no  deduction  for 
profit  should  be  made 

DOC  Position   We  agree  witli 
petitioners.  Section  77^(d)  of  the  Act 
requires  the  Department  to  make  a 
deduction  for  profit  associ.ited  with  CEP 
selling  expenses.  Section  772(f)  of  the 
Act  specifies  tnat.  in  general,  this 
calculation  involves  uoth  US  and  home 
market  total  sales,  costs,  and  expenses. 
In  making  this  calculation  in  market- 
economv  cases,  we  hu\e  included 
respondent's  home  market  sales,  cost, 
and  expense  data  in  this  calculation. 
See.  e.g..  Pasta.  However,  in  this  case 
we  have  no  home  market  sales  upon 
which  to  base  this  calculation  Instead. 
we  only  have  usable  financial 
statements  of  four  Indian  surrogate 
producers.  In  attempting  to  perform  this 
calculation,  we  found  that  there  were 
numerous  difficulties  in  accurately 
combining  the  total  sales,  total  cost,  and 
total  expense  data  from  these  financial 
statements  This  is  because  these  data 
are  expressed  in  different  ways  on  each 
financial  statement,  making  any  attempt 
to  combine  them  problematic  Given 
these  difficulties,  we  determine<l  that 
petitioners'  approach  is  the  most 
reliable  and  consistent  with  the  manner 
in  which  this  calculation  is  performed 
in  market-economy  cases  This 
approach  avoids  the  difficulties  in 
combining  data  from  the  financial 
statements  be<;ause  the  variables  are 
consistently  and  readily  identifiable 
across  the  four  financial  statements.  See 
also  "Concurrence  Memo  "  for  a 
complete  discussion  of  this  issue 

Comment  3:  Publicly  Ranged  Market- 
Economy  Prices 

Petitioners  agree  with  the  basic 
methodology  used  by  the  Department  in 
the  preliminary  determination  for 


valuing  bicycle  components.  However, 
petitioners  maintain  that  the 
Department's  use  of  average  publicly- 
ranged  market -economy  prices  had  the 
effect  of  allowing  respondents  to 
introduce  "distortions"  into  the  factor 
values  in  the  manner  in  which  the 
prices  were  ranged.  Petitioners  argue 
that  the  Department  should  use  prices 
for  valuing  bicycle  components  that 
allow  the  most  accurate  margin 
calculation  possible.  Petitioners 
maintain  that  no  proprietary 
information  will  be  disclosed  as  long  as 
the  Department  releases  margin 
calculations  under  administrative 
protective  order  (APO),  as  was  done  for 
the  preliminary  determination. 

Chitech  argues  that  an  adjustment  to 
the  publicly  ranged  market-economy 
prices  would  violate  confidentiality. 
The  other  respondents  argue  that 
petitioners'  suggestion  would  violate  19 
CFR  353  32(f)  because  it  would  result  in 
the  unauthorized  release  of  data  to 
companies  that  did  not  submit  that 
information.  Respondents  further  argue 
that  parties  would  be  denied  their  right 
to  disclosure  because  the  Department 
could  not  disclose  such  information  to 
them. 

Moreover,  respondents  contend  that 
the  current  publicly-ranged  market- 
economy  prices  used  by  the  Department 
already  penalizes  companies. 
Respondents  assert  that  some 
companies  would  purchase  a 
component  from  a  domestic  source, 
rather  than  a  market-economy  source,  if 
the  domestic  source  offered  the 
identical  component  at  a  lower  price. 
However,  for  these  domestic  purchases, 
the  Department,  by  assigning  such 
prices,  i.e.,  the  public  versions  of 
presumably  higher  market-economy 
prices,  as  used  in  the  preliminary 
determination,  ascribes  to  that 
component  a  higher  price  than  the 
companies  may  actually  incur. 
Respondents  maintain  that  using 
petitioners  suggestion  to  value  Chinese- 
sourced  components  would  only 
increase  this  penalty. 

In  addition,  respondents  state  that  the 
Department  has  developed  a  preference 
for  using  PI  to  derive  factor  prices. 
Respondents  maintain  that  they  have 
submitted  publicly  ranged  versions  of 
their  proprietary  factors  of  production 
databases  in  accordance  with  the 
Department's  instructions  and  19  CFR 
353.32(b)(1).  Finally,  respondents  argue 
that  neither  the  Department  nor 
petitioners  claimed  that  the  publicly- 
ranged  prices  did  not  conform  to  the 
regulations. 

IXX:  Position:  We  agree  with 
petitioners  that  the  use  of  respondents — 
publicly-ranged  prices  allows  the 


possibility  of  distortions  caused  by  the 
manner  in  which  respondents  ranged 
these  prices.  Respondents  were  aware  of 
our  intention  to  use  the  public  versions 
of  these  prices  in  our  factor  valuations 
prior  to  the  preliminary  determination. 
We  discussed  this  issue  with  them 
when  explaining  the  requirements  of 
our  additional  request  for  information 
related  to  the  special  coding 
instructions  for  parts  and  components. 
We  agree  with  petitioners  that  it  is 
appropriate  to  use  actual  average  prices 
for  the  margin  calculations.  However, 
before  detennining  whether  the  average 
of  the  actual  prices  could  be  released 
publicly,  we  analyzed  the  data  sources 
to  satisfy  ourselves  that  no  proprietary 
information  would  be  released. 

For  each  input  price  under  analysis, 
we  considered  the  number  of  companies 
reporting  a  price  for  that  input  and 
whether  one  or  two  companies'  relative 
volume  of  market-economy  purchases 
were  significant.  These  factors  allowed 
us  to  determine  to  our  satisfaction 
whether  any  one  company  could  derive 
the  actual  prices  reported  by  other 
respondents  (i.e.,  proprietary  data).  In 
performing  this  analysis,  we  considered, 
among  other  things,  the  approach  to  this 
issue  employed  by  the  International 
Trade  Commission  (ITC).'  However,  we 
modified  this  approach  to  fit  the  unique 
circumstances  of  this  investigation  We 
took  this  approach  because  there  are 
instances  in  which  proprietary'  data 
would  be  divulged  and  it  would  be  too 
burdensome  to  make  public  versions  of 
all  documents  which  incorporate  the 
proprietary-  prices.  Accordingly,  we 
classified  all  the  average  market- 
economy  price  data  as  proprietary  and 
will  release  it  to  the  appropriate  parties 
under  APO. 

Comment  4:  Transfer  Prices 

At  verification  we  discovered  that 
three  respondents.  Hua  Chin.  Universal 
and  Overlord,  had  reported  the  transfer 
prices  of  their  affiliates  (which  included 
a  markup  for  freight,  expenses,  and 
profit)  instead  of  the  price  paid  to  the 
unrelated  supplier.  Respondents 
contend  that  because  the  transfer  prices 
were  always  higher  then  the  prices  paid 
to  the  unrelated  supplier,  it  follows  that 
these  prices  must  be  considered  by  the 


'  According  to  the  ITC  approach,  generally,  it 
would  not  be  feasible  for  any  one  company  to 
determine  the  actual  price  as  long  as  three  or  more 
respondents  purchase  the  same  component  from 
market -economy  suppliers.  However,  in  situations 
where  one  respondent  accounts  for  75  percent  of 
the  quantity  of  a  given  component,  the  data  is 
considered  proprietary.  In  addition,  in  situations 
where  two  respondents  account  for  90  percent  of 
the  quantity  of  a  given  component,  that  data  is 
considered  proprietary.  See.  memo  from  analyst  to 
file  regarding  this  practice  dated  Apnl  8. 1996. 
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Department  to  have  been  made  at  arm's 
length  and  should  not  be  adjusted. 

Although  three  respondents  reported 
transfer jirices,  petitioners  only 
addressed  Overlord.  Petitioners  argue 
that  the  component  prices  reported  by 
Overlord  do  not  include  those  general 
and  administrative  expenses  incurred 
by  Overlord  Taiwan  and  NaiYu,  its 
other  affiliate,  in  purchasing  the  same 
components.  As  such,  petitioners 
maintain  that  Overlord  understated  the 
actual  costs  of  components  from  these 
suppliers  by  not  accounting  for  these 
expenses.  Therefore,  petitioners  argue 
that  the  Department  should  not  adjust 
these  prices  downward  to  account  for 
the  mark-up. 

DOC  Position:  We  agree  with  both 
petitioners  and  respondents.  Hua  Chin. 
Universal,  and  Overlord  each  reported 
the  price  paid  to  an  affiliate  which  had 
purchased  certain  parts  from 
unaffiliated  suppliers.  Regarding  Hua 
Chin,  it  pays  its  Taiwan  affiliate  a 
service  fee  for  certain  component 
purchases  to  cover  freight,  expenses, 
and  profit.  However,  company  officials 
were  unable  to  provide  separate  freight 
invoices  showing  how  much  of  the 
service  fee  was  attributable  to  freight, 
other  expenses,  or  profit.  Regarding 
Universal  and  Overlord,  we  found  at 
verification  that  the  prices  reported  by 
both  companies  were  conservative,  in 
that  they  cover  the  price  from  the 
unaffiliated  supplier  plus  the  affiliated 
supplier's  freight  costs  and  profit,  if 
applicable.  However,  we  do  not  know 
the  exact  amount  of  the  price  that  is 
applicable  to  freight  costs,  expenses, 
and  profit.  Therefore,  we  made  no 
adjustment  to  the  transfer  prices 
reported  by  Hua  Chin,  Universal,  and 
Overlord,  and  have  used  them  in  our 
margin  calculations. 

Comment  5:  Third  Country  Selling, 
General,  and  Administrative  Expenses 
(SG&A) 

Regarding  the  SG&A  expenses 
incurred  by  the  Hong  Kong  and  Taiwan 
affiliates  of  respondents,  petitioners 
argue  that  such  expyenses  caimot  be  used 
to  build  NV  because  their  use  would 
result  in  an  understatement  of  these 
expenses.  Petitioners  argue  that  the 
respondents  also  incur  significant 
expenses  selling  at  the  factory  in  the 
PRC.  Because  such  expenses  are 
incurred  in  RMB,  they  cannot  be 
combined  with  market-economy 
ciurency  expenses  incurred  by  the 
affiliates.  If  the  Department  used  the 
affiliates'  SG&A,  it  could  not  also  use 
the  PRC-incurred  selling  expenses. 
Therefore,  petitioners  argue  that  the 
De{>artment  must  use  the  SG&A 
expenses  of  the  Indian  surrogate 


producers.  However,  petitioners  argue 
that  COS  adjustments  must  be  made  for 
particular  line  items  in  affiliates' 
financial  statements,  such  as 
commissions,  which  they  argue  should 
be  considered  as  direct  selling  expenses. 

Chitech  argues  that  the  Department 
cannot  lawfully  use  the  SG&A  expenses 
of  the  offshore  affiUates  because  these 
do  not  fit  into  the  statutory  scheme. 
Chitech  argues  that  the  statute  requires 
the  Department  to  value  SG&A  in  a 
surrogate  countrv. 

DOC  Position:"We  agree  that  the 
SG&A  expenses  of  the  offshore  affiliates 
should  not  be  used  for  calculating  NV. 
In  non-market-economy  cases  our 
practice  is  to  value  factors  of  production 
using  the  prices  actually  paid  by  a 
respondent  for  inputs  purchased  from  a 
market-economy  producer  and  paid  for 
in  a  market-economy  currency.  This 
practice  has  been  used  primarily  to 
value  material  inputs.  Hov^-ever,  at  the 
outset  of  this  investigation,  we 
considered  using  the  "actual"  market- 
economy  expenses  of  the  Hong  Kong 
and  Taiwan  affiliates  to  calculate  NV. 
We  also  considered  using  the  selling 
portion  of  the  affiliates'  SG&A  to  make 
COS  adjustments  to  NV  in  both  CEP  and 
EP  situations.  On  September  28, 1995. 
prior  to  the  preliminary  determination, 
we  issued  supplemental  SG&A 
questionnaires  to  the  respondents  and 
subsequently  verified  the  information 
contained  in  the  responses.  After 
analyzing  and  verifying  this  SG&A 
information,  we  have  identified  several 
problems,  discussed  below,  which  cause 
us  to  conclude  that  use  of  such  data 
would  not  enhance  the  accuracy  or 
fairness  of  our  calculations. 

The  first  problem  involves  double 
counting  SG&A.  Each  of  the  nine 
respondents  incur  SG&A  expenses  at 
their  factories  in  the  PRC.  Therefore,  in 
addition  to  using  the  affiliates'  market- 
economy  SG&A  expenses  to  construct 
NV,  we  would  also  have  to  use  surrogate 
data  to  value  the  portion  of  SG&A 
incurred  in  the  PRC.  To  do  so,  we 
would  have  to  determine  the 
appropriate  portion  of  the  surrogate 
SG&A  ratio  to  use  [i.e.,  that  portion 
concerning  the  PRC  factory  incurred 
selling  expenses)  to  avoid  over-valuing 
the  SG&A  element  in  NV.  Although  we 
can  identify  both  the  SG&A  "activities" 
performed  at  the  respondents'  factories 
and  the  SG&A  "activities"  performed  by 
the  respondents'  affiliates,  we  are  not 
able  to  use  this  information  to  identify 
the  portion  of  total  surrogate  SG&A 
expenses  that  should  be  used  to  value 
SG&A  expenses  incurred  at  the 
factories. 

The  second  problem  is  in  finding  the 
appropriate  cost  of  sales  over  which  to 


allocate  SG&A.  The  Department's 
practice  is  to  express  the  SG&A  element 
in  NV  as  a  percentage  of  the  cost  of 
sales.  In  order  to  derive  this  percentage 
from  the  affiliates,  we  used  the  affiliates' 
cost  of  goods  sold.  However,  we 
encountered  several  problems  with  this 
methodology.  We  were  not  able  to 
compute  an  SG&A  ratio  for  one  of  the 
affiliates  because  it  did  not  report  any 
product  costs  (cost  of  sales)  in  its 
financial  statement.  In  addition,  the 
product  costs  of  the  other  affiliates 
include  both  costs  incurred  to  purchase 
the  product  from  the  factory-  in  China 
(costs  generally  denominated  in  RMB) 
and  costs  incurred  in  market  economies. 
Thus,  the  SG&A  ratios  derived  from  the 
affiUates  are  not  ratios  solely  of  market- 
economy  expenses  and.  therefore,  it 
may  not  be  appropriate  to  use  these 
ratios. 

The  Department  uses  actual  market- 
economy  inputs  wherever  possible  in 
NM£  cases  because  we  believe  this 
enhances  the  accuracy  of  our 
calculations.  Given  the  numerous 
difficulties  described  above,  we  do  not 
believe  the  use  of  these  expenses  would 
enhance  the  accuracy  of  our 
calculations  in  this  case.  Therefore,  we 
did  not  use  the  affiliates'  SG&A 
information  to  construct  NV.  and 
instead,  used  the  Indian  producers" 
surrogate  data.  In  addition,  we  find  that 
the  affiliates'  data  is  also  not  usable  for 
making  COS  adjustments  as  suggested 
by  petitioners,  for  the  same  reasons 
discussed  above  {See.  Comment  1 
above.  See,  also.  Concurrence 
Memorandum,  dated  April  22,  1996.  for 
further  discussion.) 

Comment  6:  Price  Averaging 

Respondents  state  that  the 
Department's  preliminary  determination 
limited  averaging  to  an  inappropriately 
narrow  range  of  products.  Respondents 
claim  that  the  illustration  cited  in  the 
SAA  regarding  averaging  NVs  for  "each 
size  of  television..."  demonstrates  that 
the  Department's  use  of  control  numbers 
for  averaging  NV  was  too  narrow  of  a 
basis.  The  Ctepartment  should  calculate 
average  prices  over  "comparable 
merchandise"  as  defined  by  bicycles  of 
identical  tv'pe,  wheel  size,  and  number 
of  gear  speeds.  Respondents  claim  that 
these  factors  were  identified  by  the  ITC 
as  the  most  important  determinants  of 
price  differences  among  bicycles. 
Respondents  further  state  that 
petitioners  used  the  above  factors  to 
segregate  different  classes  of  bicycles  for 
purposes  of  alleging  dumping  margins. 

Furthermore,  respondents  argue  that 
control  numbers  are  not  an  acceptable 
method  for  determining  "comparable 
merchandise"  for  purposes  of  averaging 
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because  of  the  many  working 
components  contained  on  a  bicycle. 
Respondents  state  that  using  control 
numbers  to  define  "comparable 
merchandise"  nullifies  the  intent  of  the 
averaging  provision  because  it  limits  its 
application  to  instances  in  which  prices 
would  not  vary  in  the  first  place. 

Petitioners  contend  that  tne  SAA 
language  cited  by  respondents  actually 
expresses  concern  that  televisions  of 
different  physical  characteristics  not  be 
subject  to  a  single  average,  but  rather,  be 
averaged  separately  Petitioners  state 
that  the  proposed  regulations  identify 
averaging  groups  as  consisting  of 
"subject  merchandise  that  is  identical  or 
virtually  identical  in  all  physical 
characteristics  .."  Petitioners  state  that, 
for  the  preliminary  determination,  the 
Department  followed  the  approach 
described  by  the  proposed  regulations, 
the  statute,  and  the  SAA  in  averaging 
products  by  control  numbers. 

Further,  petitioners  suggest  that  the 
Department  narrow  the  averaging 
categories  even  further  for  the  final 
determination.  Petitioners  state  that  the 
mass  merchandisers  should  be 
segregated  from  the  independent  bicycle 
dealers  (IBDs)  in  the  averaging  groups, 
based  on  the  customer  codes  set  forth  in 
the  computer  program,  in  order  to 
ensure  that  the  sales  with  the  same 
physical  characteristics  and  same  class 
of  customer  are  averaged  together. 
However,  petitioners  also  state  that,  by 
averaging  US.  prices  based  on  a  number 
of  discrete,  physical  characteristics,  the 
Department  has  to  a  large  extent 
ensured  that  it  is  also  comparing 
bicycles  in  the  same  customer  class 
because  bicycles  sold  to  mass 
merchandisers  often  will  be  of  lower 
specifications  than  bicvcles  sold  to 
IBDs 

DOC  Position:  We  agree  with 
petitioners.  It  has  been  long-standing 
Department  practice  to  average  NV 
using  as  specific  a  basis  as  available 
{i  e  .  control  numbers)  See.  Final 
Determination  of  Salea  at  Less  Than 
Fair  Value:  Polv\invl  Alcohol  from 
Taiwan.  61  FR  14065  (March  29.  1996) 
and  Pasta  Respondents'  argument  is 
tnat  we  should  ignore  differences  in 
material  composition  and/or  quality 
level  of  components  Respondents 
would  have  us  average  the  prices  of  a 
21inch  bicycle  with  a  chrome- 
molvbdenum  frame  with  the  same  size 
bicycle  with  a  carbon  steel  frame 
Similarly,  respondents  would  have  us 
average  the  price  of  a  bike  with  an 
expensive,  sophisticated  Shimano 
derailleur  with  a  bike  with  an 
inexpensive  derailleur.  Clearly,  the 
different  costs  associated  with  frame 
material  composition  and  componentry 


are  important  to  consider  in  price 
averaging.  Furthermore,  we  are  unable 
to  confirm  petitioners'  assertion  that 
there  is  more  than  one  LOT  or  class  of 
customer  due  to  lack  of  evidence  on  the 
record.  Therefore,  we  averaged  NV  by 
control  number,  as  in  the  preliminary 
determination. 

Comment  7:  Initiation  of  This 
Investigation 

In  previous  submissions  to  the 
Department,  respondents'  claim  that 
petitioners  had  access  to  Indian  data 
and  information  on  export  prices  of 
bicycles  which  was  more  accurate  than 
the  Indonesian  data  and  U.S.  retail 
pricing  data  provided  in  the  petition.  As 
such,  they  claim  that,  pursuant  to 
instnictions  of  the  U.S.  Court  of 
International  Trade,  the  Department  was 
told  to  "continue  to  explore"  whether 
the  initiation  of  this  investigation  was 
proper  and  to  develop  "a  final 
reviewable  record"  on  this  issue. 

Respondents  state  that  the 
Department  failed  to  develop  a  complete 
administrative  record  of  the 
circumstances  surrounding  the 
initiation  of  this  antidumping 
investigation  as  directed  by  the  U.S. 
Court  of  International  Trade  instructions 
in  China  Bicycle  Co.  (Holdings)  Ltd..  et. 
al.  V.  United  States,  et.  al.  (Ct.  No.  95- 
11-01426).  Specifically,  respondents 
state  that  the  Department  should  have 
reexamined  the  retail  price  calculations 
alleged  in  the  petition  as  well  as  the 
export  price  information  in  the 
possession  of  petitioners  at  the  time  the 
petition  was  filed. 

DOC  Position:  We  disagree  with 
respondents.  Respondents'  requests  for 
termination  of  this  investigation  is 
based  on  a  fundamental 
misunderstanding  of  the  initiation 
process  in  the  context  of  the  overall 
antidumping  statutory  scheme.  The 
evidentiary  standard  for  initiation  is 
"information  reasonably  available  to  the 
petitioner  supporting  those  allegations." 
19  use  1673a(b)(l)(1995).  Inherent  in 
this  standard  is  the  understanding  that 
petitioners  generally  will  have  very 
limited  access  to  foreign  firms'  pricing 
practices.  As  a  result,  petitioners  will 
not  usually  be  in  a  position  to  determine 
if  foreign  firms,  on  an  overall  weight- 
averaged  basis,  are  dumping.  Pursuant 
to  the  statute  and  regulations, 
petitioners  merely  have  to  support  their 
dumping  allegations  with  evidence  that 
anv  sale  is  dumped  in  order  for  the 
I>'partment  to  initiate  an  investigation. 
The  statute  assigns  the  task  of 
performing  the  overall  weight-averaged 
dumping  calculations  to  the 
Department.  The  Department  has  the 
authority,  pursuant  to  the  statute,  to 


request  and  analyze  respondent's  actual 
data  to  determine  if  the  respondents  are 
dumping.  Respondents,  in  turn,  have 
the  opportunity  to  provide  their 
information  to  demonstrate  that  5n  a 
wei^t-averaged  basis  they  are  not 
dumping. 

This  does  not  mean,  however,  that 
petitioners  need  merely  allege  dumping 
in  order  for  the  Department  to  initiate 
an  antidumping  duty  investigation.  The 
Department's  regulations  state  that  the 
petition  shall  contain  "[a]ll  factual 
information  (particularly  documentary 
evidence)  relevant  to  the  calculation  of 
the  United  States  price  of  the 
merchandise  and  for  the  foreign  market 
value  of  such  or  similar  merchandise." 
19  C.F.R.  353.12(b)(7).  We  interpret  this 
regulation  consistent  with  the 
evidentiary  standards  in  the  statute,  i.e., 
the  petition  must  contain  evidence 
reasonably  available  in  support  of  the 
allegation.  Thus,  all  information 
"relevant  to  the  calculation  of  USP  and 
NV"  is  interpreted  to  mean  evidence 
supporting  each  element  of  the 
calculation  in  the  petition.  This 
regulation  is  not  interpreted  as  imposing 
a  stricter  evidentiary  standard  than  is 
provided  for  in  the  statute.  As  discussed 
below,  the  petition  met  that  statutory 
standard.  In  this  case,  the  Department 
determined  that  the  information  in  the 
petition  constituted  a  reasonable  basis 
upon  which  to  initiate.  Moreover,  the 
Etepartment  carefully  examined 
respondents'  subsequent  challenges  to 
the  petition  data  and,  as  a  result,  has 
made  some  adjustments  to  the  petition 
calculations.  However,  none  of  the 
respondents'  allegations  justified 
termination  of  the  investigation  on  the 
basis  that  the  petition  was  inadequate. 

In  calculating  the  export  prices 
contained  in  the  petition,  petitioners 
obtained  U.S.  retail  prices  and  made 
adjustments  for  retailer's  gross  margin, 
importer  selling  expense,  and 
movement  charges,  to  estimate  an  ex- 
factory  price.  Respondents  have  not 
provided,  and  the  Department  has  not 
encountered,  any  evidence  to  indicate 
that  any  of  the  retail  prices  and 
subsequent  adjustments  were  in  anyway 
flawed  or  inaccurate. 

Instead,  respondents'  challenge  rests 
on  the  fact  that  jjetitioners  did  not 
include  in  the  petition  the  actual  export 
price  for  one  of  the  petitioner's  few 
purchases  of  Chinese  bikes.  However,  as 
discussed  above,  the  fact  that  some  sales 
may  not  have  been  sold  at  LTFV  does 
not  invalidate  the  petition  evidence  that 
other  sales  were.  In  addition,  these 
purchases  were  not  of  the  same  types  of 
bikes  upon  which  the  petition 
calculations  were  based  and.  therefore. 


do  not  challenge  the  data  upon  which 
the  dumping  allegation  was  based. 

Respondents'  further  argument  that 
certain  FOB  Hong  Kong  prices 
contained  in  the  petition  should  have 
been  used  instead  of  the  retail  price 
information  is  not  persuasive.  As 
petitioners  point  out  in  their 
submissions,  there  are  significant 
problems  with  these  figures,  not  the 
least  of  which  is  that  the  record  does  not 
indicate  the  models  with  which  those 
prices  are  associated. 

On  the  NV  side  of  the  margin 
allegation,  the  Department  examined 
respondents'  allegations  that  the  factors 
of  production  were  improperly  valued. 
Respondents  argued  that  petitioners 
should  and  could  have  reasonably 
provided  data  from  India  instead  of 
Indonesia  because  the  Indian  data  was 
reasonably  available,  and  in 
respondent's  view,  India  was  a  more 
appropriate  surrogate.  Once  again, 
respondents'  argument  is  unpersuasive. 
The  statute  does  not  require  petitioners 
to  investigate  and  supply  in  the  petition 
all  possible  surrogate  data  ftt)m  all 
potential  surrogate  countries.  Petitioners 
are  required  to  base  their  factors  of 
production  analysis  on  values  in  an 
appropriate  surrogate  country  as  defined 
by  the  statute.  Petitioners  selected 
Indonesia  as  the  primary  surrogate 
based  on  their  analysis  that  Indonesia 
was  economically  comparable  and  a 
significant  producer  of  bikes.  The 
Department  reviewed  their  analysis  and 
determined  that  Indonesia  was  an 
appropriate  surrogate  country  for  the 
basis  of  a  petition.  In  fact,  when  ihe 
Department  conducted  its  own  surrogate 
country  analysis,  it  determined  that 
both  Indonesia  and  India  were 
appropriate  surrogate  countries. 
Although  the  Department  did  ultimately 
select  India  as  the  primary  surrogate 
(see.  Factors  Valuation  Memo  dated 
November  1, 1995),  that  does  not 
invalidate  Indonesia  as  an  appropriate 
surrogate.  Indeed,  in  this  final 
determination,  as  in  the  preliminary 
determination,  the  Department  resorted 
to  Indonesian  values  when  Indian 
values  were  not  available. 

Respondents  also  challenged  the 
validity  of  certain  factor  values, 
including  the  Indonesian  depreciation, 
interest,  and  profit  (value  added) 
figures.  During  the  course  of  the 
investigation,  updated  information 
demonstrated  that  the  Indonesian 
depreciation,  interest  and  profit 
percentage  used  in  the  petition  was 
aberrant  and.  as  a  result,  the  Department 
adjusted  these  Indonesian  figures.  The 
original  depreciation,  interest,  and 
profit  figures  in  the  petition  was 
substantiated  bv  a  1992  Indonesian 


Survey  of  the  Indonesian  bike  industry. 
The  updated  figures  for  1993,  which 
demonstrated  that  the  1992  figure  was 
aberrational,  were  not  available  at'the 
time  of  filing.  Thus,  the  1992  figure  was 
relevant  information  reasonably 
available  to  the  petitioner  at  the  time  of 
filing  and  provided  a  valid  basis  upon 
which  to  initiate.  We  further  note  that 
the  adjustment  to  the  depreciation, 
interest  and  profit  figures  did  not 
eliminate  the  petition  margins.  The 
Department  was  able  to  corroborate  the 
pfher  petition  data  challenged  by  the 
respondents  and,  thus,  made  no 
adjustment  to  them.  See,  Facts 
Available  section  above. 

Finally,  contrary  to  respondents' 
argument,  the  Department's  actions 
have  been  consistent  with  its  statutory 
obligations  as  noted  by  the  Court  during 
the  hearing  for  respondents' 
interlocutory  appeal  of  the  initiation 
issue.  In  reaching  its  final 
determination,  the  Department  has 
examined  all  of  the  submissions  of  both 
respondents  and  petitioners  on  this 
subject  and  determined  that  none  of  the 
information  or  argiunents  submitted  by 
respondents  provide  a  basis  upon  which 
the  Department  should  initiate  a  further 
investigation  ofthe  petition  or  terminate 
the  investigation. 

Comment  8:  China-Wide  Rate — Adverse 
Facts  Available 

Respondents  argue  that  the 
Department  resorted  to  sampling  in  this 
investigation  and,  therefore,  the 
Department  should  apply  the  provisions 
of  Section  735(c)(5)  of  Act  to  calculate 
an  antidumping  duty  rate  for  all 
uninvestigated  firms.  Section  735(c)(5) 
of  the  Act,  "Method  for  determining  all 
other  rate."  provides  that  this  rate 
should  be  the  weighted  average  of 
margins  established  for  exporters  and 
producers  investigated  individually, 
excluding  margins  that  are  de  minimis 
and  margins  that  are  based  on  "facts 
available."  Respondents  assert  that  the 
law  precludes  the  Department  from 
applying  punitive  rates  to 
uninvestigated  firms,  except  in  certain 
limited  circumstances  that  are  not 
applicable  in  this  investigation. 
According  to  respondents,  the 
Department's  preliminary  determination 
violated  Section  735(c)  of  the  Act 
because  it  based  the  "all  others"  rate  for 
uninvestigated  firms  on  adverse 
information  from  the  petition. 

Furthermore,  respondents  contend 
that  the  fact  that  this  investigation 
involves  a  non-market  economy  does 
not  change  the  prohibition  against  the 
use  of  punitive  rates  for  uninvestigated 
firms.  Respondents  argue  that  the 
Department  has  never  informed  the 


Chinese  government,  industry 
representatives  or  any  uninvestigated 
exporters  that  they  have  failed  to 
cooperate.  According  to  respxindents, 
uninvestigated  firms  in  non-market- 
economy  cases  are  entitled  to  the  same 
fair  treatment  as  uninvestigated  firms  in 
market-economy  cases.  Respondents 
state  that  neither  the  sampling  provision 
of  the  Act  nor  Section  735(c)  provides 
an  exception  for  non-market  economies. 
Moreover,  respondents  argue  that  the 
Court  of  International  Trade  has 
directed  in  UCF  America.  Inc.  v  United 
States  (No.  92-01-00049.  Feb  27,  1996) 
[UCF]  that  the  "all  others"  calculation 
be  applied  without  distinction  to  market 
or  non-market-economy  investigations. 

Petitioners  argue  that,  contrary  to 
respondents'  claim,  the  Department  did 
not  apply  an  "all  others"  rate.  Rather, 
petitioners  note  that  the  Department 
applied  a  "China-wide"  rate,  in 
accordance  with  its  well-established 
methodology  in  NME  cases,  including 
basing  the  rate  on  adverse  facts 
available. 

DOC  Position:  We  disagree  with 
respondents.  Respondents'  statement 
with  respect  to  the  Department's 
method  of  respondent  selection  is 
incorrect.  As  noted  in  the  respondent 
selection  memorandum  [see  the  lune  30, 
1995.  Memorandum  to  Barbara  R. 
Stafford),  the  Department  did  not  resort 
to  sampling  when  choosing  mandatory- 
respondents  for  this  investigation. 
Accordingly,  the  sampling  provision  of 
the  Act  regarding  uninvestigated  firms 
does  not  apply  here. 

The  Department  acknowledges  a 
recent  decision  of  the  Court  of 
International  Trade.  L'CF  Amenco  Inc. 
V.  United  States.  Slip  Op.  96-42  (CIT 
February  27.  1996).  in  which  the  Court 
affirmed  the  Department's  remand 
results  for  reinstatement  of  the  relevant 
cash  deposit  rate,  but  expressed 
disagreement  with  use  of  the  "PRC- 
wide"  rate  as  the  underlying  basis  for 
reinstatement. 

The  Court  suggested  that  the 
Department  lacks  authority  for  applying 
a  "PRC-wide"  rate  in  lieu  of  an  "all 
others"  rate.  We  note,  however,  that 
section  777(.M(c)  requires  the 
Depjartment  to  determine  individual 
dumping  margins  for  each  known 
exporter  or  producer.  Pursuant  to  this 
authority,  the  Department  implements-  a 
policv  in  NME  cases  whereby  all 
exporters  or  producers  are  rebuttably 
presumed  to  comprise  a  single  exporter 
under  common  government  control,  the 
"NME  entity."  The  Court  has  upheld 
our  NME  policy  in  previous  cases  See 
e.g..  UCF  America.  Inc.  v.  United  States. 
870  F.  Supp.  1120.  1126  (CIT  1994); 
Sigma  Corp.  V  United  States.  841  F. 
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Supp.  1255.  12bt>-67  (CIT  199J).  Tianiin 
Machinery  Import  &■  Export  Corp.  V. 
United  States.  806  F  Supp.  1008,  1013- 
15  (CIT  1992). 

The  "NME-wide"  rate  is  consistent 
with  section  735(c)(lHB)(i)(i).  This 
provision  directs  the  agency  to  assign  a 
dumping  margin  for  each  exporter  or 
producer  individually  investigated.  As 
discussed  above,  in  NME  cases,  all 
producers  and  exporters  comprise  a 
single  exporter.  Thus,  we  assign  a  single 
NME  rate  to  the  NME  entity  just  as  we 
assign  a  single  rate  to  exporters  or 
producer  in  a  market  economy  that  are 
deemed  to  comprise  a  single  enterprise 
Also,  as  in  all  cases  in  which  multiple 
exporters  are  treated  as  a  single  entity, 
the  response  normally  must  include 
data  for  all  companies  that  comprise  the 
collapsed  entity.  If  any  company  fails  to 
respond,  the  entire  entity  receives  a  rate 
based  on  facts  available 

To  qualify  for  a  separate  rate,  an  NME 
exporter  or  producer  must  provide  a 
complete  questionnaire  response, 
including  evidence  showing  both  de 
jure  and  de  facto  absence  of  government 
control.  See  Silicon  Carbide.  Until  such 
evidence  is  presented,  a  company  is 
presumed  to  be  part  of  the  NME  entity 
and  receives  the  "NME-wide"  rate. 
Consequently,  whenever  the  NME 
enterprise  has  been  investigated  or 
reviewed,  calculation  of  an  "all  others" 
rate  under  section  735(c)(l)(B)(i)(II)  is 
unnecessary  because  all  exporters  or 
producers  either  qualify  for  a  separate 
company-specific  rate,  or  are  part  of  the 
NME  enterprise,  and  receive  the  "NME- 
wide"  rate.  Thus,  normally  in  an  NME 
case,  there  can  be  no  exporters  or 
producers  who  have  not  been 
investigated  or  reviewed.  Only  when  the 
respondents  in  an  investigation  account 
for  all  exports  and  all  respondents 
qualify  for  a  separate  rate  is  an  "all 
others  '  rate  required.  See  PVA.  Under 
those  circumstances,  the  NME  entity  has 
not  been  investigated  and.  pursuant  to 
the  statute,  would  be  entitled  to  an  "all 
others  rate." 

Application  of  our  NME  policy  to  the 
instant  investigation  is  consistent  with 
the  Department's  standard  practice  in 
NME  cases.  The  official  copy  of  the 
questionnaire  was  sent  to  MOFTEC,  an 
agency  of  the  PRC  government.  The 
cover  letter  of  the  questionnaire  stated 
our  long-standing  policy  that  the 
Department  presume*^  that  a  single 
antidumping  margin  is  appropriate  for 
all  e.xporters  in  an  NME  country. 
However,  because  of  the  large  number  of 
companies  potentially  comprising  the 
NME  entity,  we  requested  that  the 
response  include  only  the  nine  largest 
companies.  We  issued  the  questionnaire 
to  those  nine  largest  exporters.  We  also 


notified  the  government  that  we  might 
be  able  to  investigate  a  limited  number 
of  voluntary  respondents  wishing  to 
claim  separate  rates  treatment,  but  only 
if  they  submitted  complete 
questionnaire  responses.  We  provided 
courtesy  copies  of  the  questionnaire  to 
law  firms  and  companies  who  contacted 
us.  In  addition,  the  cover  letter  also  laid 
out  our  policy  on  voluntary  respondents 
(see  below),  and  we  enclosed  with  the 
questionnaire  a  copy  of  our  respondent- 
selection  memorandum. 

Regarding  our  position  on  voluntary 
respondents,  the  Department  informed 
respondents  at  the  onset  of  this 
investigation  that  due  to  a  lack  of 
resources,  we  would  only  be  able  to 
investigate  nine  individual  producers/ 
exporters.  We  addressed  the  issue  of 
voluntary  responses  in  our  respondent- 
selection  memorandum,  stating  v/e 
would  investigate  and  verify  voluntary 
responses  on  a  "space  available"  basis, 
up  to  the  num.ber  of  any  non-responding 
firms  from  the  list  of  the  nine 
mandatory  respondents.  We  further 
indicated  that  if  the  number  of 
voluntary  respondents  was  larger  than 
the  Department  could  investigate,  we 
would  select  randomly  from  the  pool  of 
voluntary  respondents  the  additional 
exporters  to  be  investigated. 

On  August  7,  we  received  responses 
from  only  three  of  the  nine  exporters 
named  as  mandatory  respondents.  We 
also  received  only  six  full  voluntary 
questionnaire  responses.  All  of  the 
participating  companies  established  that 
they  qualified  for  separate  rates  and 
have  received  their  own  dumping 
margins  for  purposes  of  the  final 
determination.  Because  the  six  non- 
responding  mandatory  respondents  are 
presumed  to  be  part  of  the  single  NME 
enterprise,  that  entire  NME  enterprise  is 
deemed  to  be  uncooperative  and  it 
received  a  rate  based  on  adverse  facts 
available.  A.ny  company  that  did  not 
submit  a  full  questionnaire  response, 
including  information  establishing 
entitlement  to  a  separate  rate,  is  also 
deemed  to  be  part  of  the  NME  enterprise 
and.  therefore,  is  subject  to  that  rate. 

Comment  9:  China-Wide  Rate — 
Submission  of  Section  A  by  Exporters 

Respondents  contend  that,  even  if  the 
Department  finds  that  the  amendment  of 
Section  735(c)  of  the  Act  does  not 
change  the  Department's  practice  in 
NME  cases,  the  presumption  of  control 
has  been  rebutted  successfully  by  a 
group  of  12  uninvestigated  Chinese 
exporters.  They  argue  that  these  12 
exporters  have  cooperated  with  the 
Department,  and  have  expressed  their 
intention  to  provide  any  information  the 
Department  requires  in  order  to 


determine  a  separate  rate  for  them. 
Respondents  believe  that  it  would  be 
unfair  and  contrary  to  law  for  the 
Department  to  apply  punitive  margins 
against  the  12  uninvestigated 
companies. 

In  addition,  respondents  argue  that 
the  Department  should  accept  as  timely 
submissions  made  by  the  12  exporters 
showing  their  entitlement  to  a  separate 
rate.  According  to  respondents,  these 
submissions  were  timely  because  the 
Department  did  not  establish  any 
sfiecific  deadline  for  the  submissions 
and.  therefore,  the  general  deadlines  of 
19  C.F.R.353.31  should  apply. 

Even  assuming  the  12  exporters' 
voluntary  submissions  were  untimely, 
respondents  argue  that  the  Department 
has  no  grounds  to  use  adverse 
information  against  these  companies. 
Respondents  assert  that  Section 
735(c)(5)  of  the  Act  does  not  require  a 
company  to  request  to  be  a  voluntary 
respondent  in  order  to  avoid  the 
application  of  an  adverse  rate. 
Furthermore,  respondents  argue  that 
Section  735(c)  of  the  Act  and  the  Court's 
ruling  in  UCF  require  that  these 
exporters  receive  a  rate  based  on  the 
weighted-average  margin  of  investigated 
companies. 

Finally,  respondents  argue  that  the 
lack  of  guidance  in  this  investigation 
stands  in  contrast  to  the  instructions 
issued  in  the  antidumping  duty 
investigation  on  honey  from  the  PRC 
[see.  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Honey  from  the 
PRC,  60  FR  14725.  March  20. 1995, 
(Honey))  where  the  Department 
requested  MOFTEC  to  transmit  the 
questionnaire  to  "all  companies  that 
process  honey  for  export  to  the  United 
States  and  to  all  companies  that  were 
engaged  in  exporting  honey  to  the 
United  States  during  the  period  of 
investigation.  .  .  ."  Respondents  claim 
that  the  Department  did  not  issue  these 
instructions  in  the  instant  investigation. 

Petitioners  assert  that,  contrary  to 
respondents'  claim,  the  12  exporters 
have  not  cooperated  in  this 
investigation  because  they  ignored  the 
Department's  clear  directive  and 
submitted  only  partial  and  untimely 
questionnaire  responses.  In  addition, 
petitioners  assert  that  respondents  have 
mischaracterized  the  Court's  decision  in 
UCF.  stating  that  the  Court  in  that  case 
did  not  rule  on  the  issue  of  whether  the 
Department  is  allowed  to  use  an  adverse 
"PRC-wide"  rate  in  an  investigation,  but 
rather  whether,  in  the  course  of  an 
administrative  review,  the  Department 
was  required  to  apply  to  unreviewed 
PRC  exporters  the  "all  others"  rate 
established  in  the  original  investigation. 
In  addition,  petitioners  note  that  UCF 
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concerned  pre-URAA  law.  Petitioners 
assert  that  under  the  URAA,  the 
Department  may  apply  a  China-wide 
rate  to  companies  that  have  not 
established  their  entitlement  to  separate 
rates  in  an  investigation. 

DOC  Position:  We  disagree  with 
respondents.  The  information  submitted 
by  the  12  exporters  at  issue  was  not  a 
sufficient  basis  upon  which  the 
Department  could  determine  that  these 
companies  should  receive  rates  separate 
from  the  China-wide  rate.  The 
cuimpanies  merely  provided  volume  and 
value  data  throu^  a  China  Chamber  of 
Commerce.  This  submission  did  not 
include  a  request  for  separate  rates 
treatment  from  any  of  these  exporters, 
nor  did  it  provide  information  sufficient 
to  demonstrate  that  they  were  entitled  to 
separate  rates.  Moreover,  although  these 
exporters  subsequently  filed  full  Section 
A  questionaaire  responses  which 
included  explicit  claims  for  separate 
rates  treatment,  these  Section  A 
respcMises  were  submitted  two  months 
late.  The  cover  letter  to  the 

Questionnaire  clearly  identified  the 
eadline  for  submission  of  section  A 
responses  from  any  party  wishing  to 
participate  in  the  investigation  as 
August  7, 1995.  Because  no  request  for 
extension  of  this  deadline  was  made  by 
these  parties,  their  Section  A  responses 
were  untimely  under  19  C.F.R.  353.31. 

Furthermore,  in  order  to  perform  a 
separate  rates  analysis,  the  Department 
needs  to  have  not  only  the  Section  A 
separate  rates  questionnaire  response 
but  also  complete  pricing  data  from 
each  exporter.  The  separate  rates 
analysis  focuses  on  the  relationships 
between  exporters  and  the  government, 
export  prices  and  who  sets  them,  and 
control  over  export  revenue.  While  the 
Section  A  response  may  contain 
information  on  the  ownership  and 
control  structures  of  the  entities  being 
examined,  the  Department  must  also 
have  complete  pricing  data  in  order  to 
analyze  whether  export  pricing  and 
business  decisions  of  a  NME  exporter 
are  being  made  at  the  direction  of  the 
NME  government.  As  we  stated  above, 
the  Department  has  never  granted  a 
separate  rate  to  any  exporter  without 
first  receiving  a  full  questioftnaire 
response.  See  e.g..  Honey. 

Therefore,  by  not  submitting  complete 
questionnaire  responses  in  a  timely 
manner,  these  exporters  failed  to 
provide  the  Department  with  the 
information  necessary  to  perform  a 
separate  rates  analysis.  In  addition,  by 
not  placing  the  necessary  pricing 
information  on  the  record,  petitioners 
were  denied  the  opportunity  to  examine 
the  responses  and  comment  on  whether 
it  was  appropriate  for  these  exporters  to 


obtain  separate  rates.  As  a  result,  the  12 
companies  at  issue  do  not  quaUfy  for 
separate  rates  and  therefore  are 
considered  to  be  part  of  the  single  NME 
enterprise. 

Similarly,  the  exporters'  argument 
that  the  Department  should  base  their 
margin  on  a  weighted-average  of  the 
margins  calculated  for  the  responding 
companies  is  without  merit.  See 
Comment  8.  The  only  situation  where 
the  Department  would  apply  a 
weighted-average  margin  to  an  NME 
exporter  not  specifically  investigated  is 
one  in  which  the  exporter  provides  a 
complete  questionnaire  response  and 
makes  a  claim,  and  establishes 
eligibility,  for  separate  rates.  (See  e.g., 
Honey.)  In  Honey,  unlike  in  this  case, 
the  Department  received  28  complete 
questionnaire  responses.  The 
Department  only  had  the  resources  to 
fully  analyze  and  verify  four  of  those 
companies  selected  from  the  pool  of 
exporters  which  submitted  complete 
responses.  Thus,  petitioners  had  the 
opportunity  to  comment  on  all  28 
responses.  The  Department  applied  the 
weighted-average  rate  calculated  fat  the 
four  selected  respondents  to  the  other 
24  exporters  which  the  Department  did 
not  have  the  resources  to  fully 
investigate.  The  Department  explained 
that: 

This  chaage  in  methodology  was 
necessitated  by  the  particular  circ\unstances 
of  this  case.  The  parties  who  responded  but 
were  not  analyzed  have  applied  for  separate 
rates,  and  provided  materials  for  the 
Department  to  consider  in  this  request. 
Although  the  Department  is  unable,  due  to 
administrative  constraints,  to  consider  the 
request  for  separate  rates  status,  and  to 
calculate  a  separate  rate  for  each  of  these 
named  parties,  there  has  been  no  feilure  on 
the  part  of  these  firms  to  provide  requested 
information.  Because  it  would  not  be 
appropriate  for  the  Department  to  refuse  to 
consider  an  affirmative  documented  request 
for  an  examination  of  whether  these 
companies  were  independent  of  any  non- 
resp>ondent  firms  and  then  assign  to  the 
cooperative  firms  the  rate  for  the 
noncooperative  firms,  which  in  this  case  is 
an  adverse  margin  based  on  best  information 
available,  the  Department  has  assigned  a 
special  single  rate  for  these  firms."  See. 
Honey  at  14729. 

In  this  case,  as  discussed  above,  the 
12  companies  at  issue  did  not  provide 
complete  questionnaire  responses  and 
therefore  do  not  qualify  for  separate 
rates. 

Regarding  the  exporters'  arguments 
that  the  Department  did  not  provide 
sufficient  guidance  on  this  issue,  we 
find  that  this  argimient  is  contrary  to  the 
evidence  in  the  record.  In  the  cover 
letter  to  the  questionnaire  and 
respondent  selection  memorandiun,  we 


stated  explicitly  the  Department's  long- 
standing practice  of  treating  all  NME 
exporters  or  producers  as  part  of  the 
NME  government  unless  ckherwise 
demonstrated.  In  addition,  all 
commimications  from  the  Department  to 
the  PRC  government  and  counsel  for 
respondents  clearly  states  all  deadlines 
and  instructs  respondents  to  contact  the 
Department  if  they  have  any  questions 
regarding  deadlines  or  any  data 
requested.  Courtesy  copies  of  the 
questionnaire,  the  cover  letter,  and  the 
respondent  selection  memorandum 
were  provided  to  counsel  for  the  12 
exporters.  TTie  Department,  with  the 
Honey  case  in  mind,  further  indicated  in 
the  respondent  selection  memorandum 
that,  even  though  we  did  not  have  the 
resources  to  investigate  more  than  nine 
companies,  if  mandatory  respondents 
did  not  respond  we  would  be  able  to 
examine  additional  expcMrtos  randomly 
selected  from  the  voluntary  responses 
received.  In  the  respcmdent  selection 
memorandum  we  clearly  stated  that  if 
we  received  more  responses  than  we 
could  reasonably  investigate  and  verify 
we  would  have  to  address  the  issue  of 
what  rate  to  apply  to  the  responses  we 
were  imable  to  investigate.  However,  in 
this  case,  we  were  able  to  investigate 
and  verify  all  of  the  responses  received 
and.  accordingly,  did  not  have  to 
address  this  issue. 

By  not  providing  complete 
questionnaire  responses,  the  12 
exporters  did  not  make  themselves 
available  for  analysis  in  the  event  that 
a  mandatory  respondent  did  not 
respond.  It  was  not  reasonable  for  those 
exporters  at  issue  to  assume  that  they 
should  receive  special  treatment 
separate  from  other  companies 
presumed  to  be  part  of  the  NME  entity 
when  the  record  demonstrates  that  they 
were  infonned  of  the  consequences  of 
not  requesting  a  separate  rate  in  a  timely 
maimer. 

Finally,  the  exporters'  assertion  that 
they  provided  all  the  information 
requested  by  the  Department  and  thus 
qualify  for  a  rate  other  than  the  country- 
wide rate  misinterprets  the 
Department's  non-market  economy 
single  entity  presumption.  As  explained 
above,  the  Department  assumes  that  all 
companies  are  part  of  the  NME  entity 
unless  the  companies  satisfv  the 
Department  that  they  qualih  for  a 
separate  rate.  The  burden  is  on  the 
exporters  to  come  forward  and 
demonstrate  that  they  are  entitled  to 
separate  rates.  It  is  not  incumbent  upon 
the  Department  to  ask  for  separate  rates 
responses,  as  these  exporters'  arguments 
seem  to  suggest.  It  is  up  to  each 
companv  to  decide  whether  it  wishes  to 
seek  a  separate  rate.  In  this  case,  these 
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companies  did  not  submit  a  separate 
rates  claim  until  well  after  the  deadline 
for  doing  so  had  passed.  Based  on  the 
above  analysis,  we  are  treating  these 
exporters  as  part  of  the  government 
controlled  entity. 

Comment  10:  Calculation  of 
Antidumping  Rate  for  Uninvestigated 
E.xporters  on  Facts  Available  in  the 
Petition 

If  the  Department  bases  the 
antidumping  rate  for  uninvestigated 
exporters  on  facts  available  in  the 
petition,  respondents  assert  it  should 
use  only  Indian  surrogate  values  for 
overftead.  SG&A.  and  profit. 
Respondents  argue  that  the  Department 
should  not  use  any  of  the  Indonesian 
surrogate  values  used  in  the  petition 
because  the  Department  has  rejected 
Indonesian  in  favor  of  Indian  surrogate 
values  Respondents  argue  that  the 
Department  had  no  justification  for 
using  the  rejected  Indonesian 
information  for  these  cooperating 
exporters,  and  that  for  purposes  of  the 
final  determmation  the  Department 
should  apply  the  most  recent  Indian 
data  m  any  calculations  based  on  facts 
available  for  other  uninvestigated 
shippers 

Petitioners  agree  with  respondents 
that  in  the  event  the  Department  does 
apply  facts  available  to  these  exporters, 
it  should  use  only  Indian  surrogate 
values  for  overhead,  SG&A,  and  profit. 

DOC  Position:  As  discussed  above  in 
the  Facts  Available  section,  Indonesia  is 
an  appropriate  surrogate  and,  with  the 
exception  of  depreciation,  interest  and 
profit,  the  Indonesian  factor  values  m 
the  petition  have  been  corroborated. 
Therefore,  the  petition  rate,  as  adjusted, 
is  appropriate  for  use  as  adverse  facts 
available. 

Comment  11:  Business  Taxes  Paid  on 
Exports 

At  verification,  we  found  that  Tandem 
Hong  Kong  (Tandem  HK),  Chitech's 
Hong  Kong  affifiate,  pays  a  fee  to  the 
Shunde  government  for  operating 
vdthin  the  Shunde  township.  This  fee  is 
based  on  a  percentage  of  the  value  of  all 
sales. 

According  to  petitioners,  this  fee 
should  be  considered  an  export  tax  and 
deducted  from  USP,  in  accordance  with 
772(a)(2)(B)  of  the  Act. 

Chitech  maintains  that  the 
Department  should  make  no  adjustment 
for  this  fee  because  the  statute  requires 
the  Department  to  disregard  the  costs  of 
goods  and  services  provided  by  NME 
suppliers.  In  addition.  Chitech  points 
out  that  the  Department  has  never 
treated  payments  to  the  PRC 
govertunent  as  selling  expenses. 


DCXD  Position:  We  disagree  with 
petitioners  that  this  fee  should  be 
considered  an  export  tax  or  that  it 
should  be  deducted.  In  fact,  our  analysis 
of  Chitech's  questionnaire  response  and 
review  of  this  expense  at  verification 
suggests  that  this  fee  is  more  analogous 
to  a  business  license  fee  or  an  income 
tax,  rather  than  a  tax  levied  solely  on 
exports.  We  do  not  adjust  for  intra-NME 
transfers. 

Factor  Valuations 

Comment  12:  Indian  Producer  Financial 
Statements 

Petitioners  argue  that  the  Department 
should  not  use  the  financial  reports  of 
Hero  or  Atlas  because,  according  to  the 
publication  Cycle  Press,  Hero  and  Atlas 
produce  primarily  roadster-type 
bicycles  rather  than  the  MTB  and  ATB 
bicycles  which  PRC  producers  ship 
overwhelmingly  to  the  United  States.  In 
addition,  Hero  and  Atlas  only  export  10 
and  13  percent  of  their  production, 
respectively.  Petitioners  point  out  that 
under  the  Statute  and  Department's 
proposed  antidumping  regulations,  the 
Department  is  required  to  use  surrogate 
value  data  fi'om  only  those  market- 
economy  firms  that  are  significant 
producers  of  merchandise  that  is 
identical  or  the  most  similar  to  that 
produced  by  the  respondents  under 
investigation.  Therefore,  petitioners 
maintain  that  the  Department  should 
use  only  the  financial  reports  of  Gujarat, 
TI  Cycles  (TI)  and  Roadmaster  because 
these  companies  are  largely  export- 
oriented  companies  and  predominately 
manufacture  MTB  and  ATB  bicycles. 

Respondents  maintain  that  the 
Department  should  use  the  combined 
financial  reports  of  Hero,  Atlas  and 
Gujurat.  Respondents  point  out  that  the 
Department  cannot  use  the  financial 
data  of  Gujurat  without  using  the  data 
of  Hero  and  Atlas  because  Gujurat  (1)  is 
considered  a  "sick  industrial"  compemy 
by  the  Indian  government;  (2)  receives 
subsidies  from  the  Indian  government; 
and  (3)  is  not  representative  of  the 
Indian  industry  as  a  whole. 

Respondents  contend  that  the 
Department  should  reject  TTs  financial 
report  because  TI  only  receives  50 
percent  of  its  income  from  the  sale  of 
bicycles  and  because  it  produces  a  wide 
range  of  other  products,  notably  steel 
tubes.  Respondents  also  maintain  that 
the  Department  should  not  rely  on 
Roadmaster's  financial  report  because 
the  report  is  not  contemporaneous  with 
the  POI  and  because  the  Department  has 
financial  reports  it  can  use  which  are 
contemporaneous  with  the  POI. 
Respondents  also  argue  that  the 
Department  should  ignore  the  submitted 
statement  of  a  Hero  company  official 


because  (1)  it  is  not  public  information; 
(2)  it  lacks  credibility;  and  (3)  it  is  self- 
serving. 

DOC  Position:  We  disagree  with 
respondents  and  petitioners  and  have 
used  the  financial  statements  of  the  four 
Indian  producers  which  are 
contemporaneous  with  the  POI — Atlas, 
Hero,  Gujurat,  and  TI.  This  case  is 
unique  in  that  there  is  a  wealth  of  high- 
quality  surrogate  data,  particularly  with 
respect  to  factory  overhead,  SG&A  and 
profit.  The  parties  have  argued,  for  a 
variety  of  reasons,  that  we  should  reject 
certain  companies'  from  consideration. 
However,  we  find  that  on  balance,  the 
financial  statements  of  four  of  the  India 
surrogate  producers  are  usable  for  our 
factor  valuations.  We  rejected  the  fifth 
company's  report,  Roadmaster,  because 
it  was  not  contemporaneous  with  the 
POI  and  because  we  already  have  four 
good  sources  which  contain  data  within 
the  POI. 

Regarding  similarity  of  the 
merchandise  produced  by  the  Indian 
producers  to  that  of  the  PRC 
respondents,  we  find  insufficient 
evidence  that  any  producer  clearly 
produces  the  most  comparable 
merchandise.  It  is  possible  that  the 
Hero,  Atlas  and  Gujurat  models  shown 
in  Bicycle  Guide  may  not  be  of  as  high 
a  quality  as  those  models  produced  by 
TI  (as  alleged  by  petitioners).  However, 
these  models  do  contain  basic 
components,  designs  and  features 
associated  with  BMX  and  ATB  models 
which  resemble,  or  are  exactly  the  same, 
as  those  in  the  PRC  models  produced  by 
respondents.  Therefore,  based  on  data  in 
Cycle  Press  and  Bicycle  Guide,  we 
conclude  that  all  five  companies  to 
some  extent  manufacture  the  type  and 
quality  of  bicycles  produced  by  the 
respondents  during  the  POI. 

With  regard  to  the  issue  of  who 
exports  the  highest  percentage  of  its 
merchandise,  we  disagree  with 
petitioners  that  the  amount  of  exported 
production  of  each  Indian  producer  is  a 
clear  indication  of  which  company  is  a 
significant  producer  of  the  merchandise 
under  investigation.  The  information  in 
Cycle  Press  does  not  allow  the 
identification  of  the  specific  quantity  of 
bicycle  types  exported  by  each  Indian 
producer  for  overseas  sale.  However,  we 
can  establish  from  this  publication  that 
each  of  the  five  companies  exports  its 
full  line  of  products  to  foreign  markets. 
Although  we  do  not  know  for  certain 
whether  these  companies  export  all  of 
the  BMX,  ATB,  and/or  MTB  bicycles 
that  they  produce,  it  is  reasonable  to 
conclude  that  these  models  produced  in 
India  are  designed  primarily  and/or 
exclusively  for  export  markets  and  that 
the  number  of  these  bicycles  sold  in 
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India's  domestic  market  is  minimal. 
Therefore,  there  is  no  basis  in  the  record 
to  conclude  that  one  company  produces 
more  comparable  merchandise.  As  such, 
this  data  is  not  relevant  to  our  choice  of 
surrogate  values. 

Wim  regard  to  the  financial  condition 
of  the  companies,  Gujurat  was  not 
profitable  during  the  POI  based  on  its 
financial  report.  We  know  that  the  other 
Indieui  producers  were  profitable  based 
on  their  financial  reports.  Whether  or 
not  a  company  is  profitable,  however,  is 
not  necessarily  a  reason  for  rejecting 
that  company's  data  for  purposes  of 
surrogate  valuations  for  factory 
overhead  and  SG&A  expenses.  See,  also 
Comment  16. 

In  addition,  we  disagree  with 
respondents  that  Tl's  data  is  imusable 
because  it  produces  some  non-subject 
merchandise.  The  other  Indian 
producers  also  produce  non-subject 
merchandise,  albeit  to  a  lesser  extent. 
Most  Indian  producers,  like  TI,  produce 
steel  tubes  (a  bicycle  input).  Given  these 
facts,  we  cannot  conclude  that  the  use 
of  Tl's  data  is  inappropriate. 

Based  on  the  above  analysis,  we  have 
used  the  1994-1995  financial  data  of 
Hero.  Atlas,  TI,  and  Gujurat.  We  have 
excluded  from  our  analysis 
Roadmaster's  data  because  it  is  not 
contemporaneous  with  the  POI  and 
other  contemporaneous  data  is 
available. 

Comment  13:  Average  Method  for 
Calculating  Surrogate  Percentages 

Respondents  claim  that  the 
Department  should  calculate  a 
weighted -average  factory  overhead, 
SG&A  and  profit  of  each  Indian 
producer.  Respondents  contend  that, 
unlike  in  PVA,  there  is  a  clear 
correlation  between  the  costs  and 
production  quantities  for  all  of  the 
Indian  bicycle  producers. 

Petitioners  maintain  that  using  a 
weighted-  average  method  would  imply 
that  the  production  experience  of  larger 
producers  like  Hero  and  Atlas  would  be 
more  relevant  than  that  of  smaller 
producers  like  Gujurat  or  Roadmaster. 
Instead,  petitioners  claim  that  it  is  the 
experience  of  the  smaller  producers  that 
is  more  representative  of,  and  better 
reflects,  the  factors  of  production  for  the 
products  made  by  the  PRC  respondents. 
Petitioners  also  point  out  that  in  PVA, 
the  Department  found  no  indication  that 
one  factor  [i.e.,  sales  volume  or 
production)  was  so  important  that  it 
would  require  the  use  of  weighted- 
average  methodology. 

DOC  Position:  We  agree  in  part  with 
petitioners.  The  use  of  production 
quantities  from'the  financial  data  to 
derive  weighted-average  percentages 


will  take  into  account  the  differences 
between  the  production  capacity  and 
sales  associated  with  the  largest  Indian 
producers  (Hero,  Atlas  and  TI)  and  the 
capacity  and  sales  of  significantly 
smaller  operations  such  as  Gujurat.  The 
respondents  show  data  suggesting  the 
factory  overhead  percentages  for  the 
largest  producers.  Hero  and  Atlas,  are 
measurably  lower  than  the  percentages 
for  the  significantly  smaller  producer 
(Gujurat)  and  that  there  may  be  inverse 
relationship  between  the  factory 
overhead.  SG&A  and  profit  ratios  and 
production.  However,  a  myriad  of  other 
factors  could  also  be  affecting  these 
ratios.  For  example,  the  age  of  the 
facton,-.  the  quality  of  the  merchandise 
being  produced,  and  the  relative  capital 
intensivity  of  the  manufacturing  process 
could  all  affect  the  ratios  under 
consideration.  Moreover,  not  all  of  the 
PRC  respondents  are  large-scale 
producers  like  the  Indian  producers 
Hero  and  Atlas.  In  fact,  we  find  that  the 
total  production  of  the  largest  PRC 
producer  is  significantly  less  than  the 
total  production  amount  of  either  Hero 
or  Atlas. 

Finally,  we  do  not  know  the  relative 
amount  of  MTB  or  ATB  production 
included  in  each  Indian  producer  b  total 
bicycle  production,  as  compared  viilh 
the  production  of  utilitarian  roadsters. 
This  is  important  because  the  PRC 
respondents  produce  predommantly 
MTB  or  .^TB  bicycles  for  export  to  the 
United  States. 

Given  these  facts,  there  is  no  basis  to 
conclude  that  a  weighted-average 
calculation  would  be  a  more  accurate 
measure  of  the  costs  of  Indian  surrogate 
producers  ot  comparable  merchandise. 
Therefore,  we  used  a  simple  average  of 
these  financial  statements  consistent 
with  our  normal  practice  because, 
barring  evidence  to  the  contrary,  we 
assume  that  all  of  these  surrogate  values 
are  equally  representative  of  the 
surrogate  experience. 

Comment  14:  Calculating  Surrogate 
Percentages  from  TTs  Financial  Data 

Respondents  maintain  that  the 
Department  should  exclude  fi-om  Tl's 
financial  report  the  expense  data 
separately  reported  for  two  TI 
subsidiaries  which  do  not  produce 
bicycles  and  which  are  consolidated 
into  Tl's  report.  Alternatively, 
respondents  argue  that  the  EJepartment 
should  use  a  ratio  based  on  the  amount 
of  bicycle  sales  in  terms  of  total  sales  to 
determine  the  allocable  factory 
overhead,  SG&A,  and  profit  associated 
with  bicycles  exclusively.  Finally, 
respondents  urge  the  Department  to 
remove  the  excise  duty  amounts  from 
Tl's  SG&A  expense  calculation  because 


the  tax  is  a  neutral  item,  bicycles  are 
exempt  from  the  tax,  and  Indian  law 
allows  any  Indian  producer  to  recover 
this  duty  amount. 

Petitioners  maintain  that  TTs 
financial  data  reasonably  reflects  the 
performance  of  its  bicycle  division  and 
is  corroborated  by  the  similar  financial 
experience  of  other  Indian  producers 
such  as  Gujurat  and  Roadmaster. 
Moreover,  petitioners  maintain  that  the 
Department  should  not  make  an 
adjustment  to  the  expense  data  in  Tl's 
financial  report  because  TTs  report  is 
unconsolidated  and  therefore  does  not 
include  expense  data  from  its  two 
subsidiaries.  Finally,  petitioners 
maintain  that  the  Department  should 
not  exclude  the  excise  duty  from  the 
factorv  overhead  or  SG&A  calculation 
because  TI  records  this  expense  in  its 
financial  report  as  an  expense  and  that 
other  Indian  producers  such  as  Hero. 
Roadmaster  and  Gujurat  account  for  the 
excise  duty  liability  in  their  financial 
reports  by  treating  the  duty  as  an 
expense 

DOC  Position:  Respondents'  claim 
that  we  should  deduct  the  -separately 
reported"  expenses  of  TI  s  subsidiaries 
is  unsupported.  We  examined  the 
financial  statements  for  Tl's  two 
subsidiaries  and  found  that  expenses  of 
TTs  subsidiaries  are  not  provided 
separately.  In  addition,  there  is  no 
evidence  establishing  that  Tl's  report  is 
a  consolidated  statement  that  includes 
the  subsidiaries.  Indian  Generally 
Accepted  Accounting  Principles 
(GAAP)  do  not  require  Indian 
companies  to  consolidate  financial 
reports.  Moreover,  it  appears  from  Pi  we 
obtained  that,  in  general.  Indian 
companies  do  not  prepare  consolidated 
financial  statements  [See  World 
Accounting  (1995)  (page  44)  and 
International  Accounting  Summaries 
(1993)  (page  5)).  Therefore,  we  are  using 
the  data  in  Tl's  financial  report  without 
any  adjustment  for  the  subsidiaries' 
expenses. 

Regarding  the  excise  tax  amount,  we 
are  removing  the  duty  and/or  tax 
amount  listed  in  Tl's  financial  report 
when  calculating  its  surrogate 
percentages  because  it  is  the 
Department's  practice  to  use.  if  possible, 
tax  exclusive  values  as  surrogates  in 
NME  cases  (See.  Final  Determmation  of 
Sales  At  Less  Than  Fair  Value 
Disposable  Porh-t  Lighters  from  the 
PflC.  60  FR  22359  (May  5.1995)  and 
Final  Determmation  of  Sales  At  Less 
Than  Fair  Value:  Sebacic  Acid  from  the 
PRC,  59  FR  280053  (May  31.  1994)). 
Moreover,  we  have  found  in  previous 
cases  involving  products  from  India  that 
excise  duties  and/or  taxes  paid  by 
Indian  producers  were  refiindable  to  the 
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producer  by  the  Indian  government 
(See.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Bar  from  India,  59  FR  66915  (Decembier 
28. 1994)).  Therefore,  we  have  not  only 
removed  the  amount  of  excise  duty  and/ 
or  tax  from  TI's  financial  data,  but  also 
from  the  financial  data  of  the  other 
Indian  producers,  where  possible, 
which  we  have  used  to  calculate 
surrogate  percentages. 

Comment  15:  Gujurat's  Profit  Percentage 

Petitioners  maintain  that  the 
Department  should  not  use  the  profit 
percentage  derived  from  Gujurat's 
financial  data  in  the  overall  profit 
percentage  calculation  because  Gujurat's 
profit  percentage  is  negative. 

Respondents  assert  that  the 
Department  should  calculate  a  weighted 
average  profit  percentage  using 
Gujurat's  actual  financial  data. 

DOC  Position:  Consistent  with  how 
constructed  value  (CV)  is  calculated  in 
market-economy  cases,  we  conclude 
that  in  selecting  a  surrogate  value  for 
profit  under  section  773(c)(1),  it  is 
inappropriate  to  use  data  from  sales 
made  below  the  cost  of  production. 
Gujurat's  negative  profit  indicate^that 
the  company  may  be  selling  its  product 
below  the  cost  of  production.  Therefore, 
we  have  treated  Gujurat's  negative  profit 
ratio  as  zero,  but  have  included  the  zero 
amount  when  calcidating  the  overall 
surrogate  profit  average. 

Comment  16:  Treatment  of  Pre-Painting 
Chemicals 

In  the  preliminary  determination,  we 
valued  all  chemicals  used  to  produce 
the  subject  merchandise  because  we 
considered  such  materials  to  be  direct 
inputs  and  not  part  of  factory  overhead. 
Respondents  argue  that  the  chemicals  it 
uses  to  pre-treat  parts  prior  to  painting 
are  not  material  inputs,  but  rather 
factory  overhead  costs  (i.e., 
consumables).  Respondents  point  out 
that  it  is  Department  practice  to  treat 
such  chemicals,  which  act  as  a  cleaning 
detergent,  as  part  of  factory  overhead 
because  these  chemicals  are  not 
physically  incorporated  into  the  subject 
merchandise  [see  Final  Results  of 
Administrative  Review:  Heavy  Forged 
Handtools,  Finished  or  Unfinished, 
With  or  Without  Handles,  from  the 
People's  Republic  of  China,  60  FR  49251 
(September  22,  1995)(Hand  Tools). 
Alternatively,  respondents  state  that  an 
amount  for  "consumables"  is  noted  in 
the  financial  reports  of  the  Indian 
producers  used  to  calculate  percentages 
for  factory  overhead.  SG&A  and  profit 
and  that  if  the  Department  includes  the 
"consumables"  amount  in  its  factory 
overhead  calculation,  then  the 


Department  should  not  value  the 
chemical  inputs  reported  in  the  Section 
D  database  because  it  would  be  double- 
counting. 

Petitioners  maintain  that  the 
chemicals  the  respondents  use  are  not 
detergents  applied  to  the  parts  to 
remove  oxidation  or  dirt  but  chemicals 
used  to  pre-treat  parts  prior  to  painting 
which  are  incorporated  Into  the  subject 
merchandise.  Therefore,  petitioners 
maintain  that  these  chemicals  are  direct 
materials  and  should  be  valued 
accordingly.  Petitioners  are  silent  on 
whether  valuing  the  chemicals  would  be 
double-counting  if  the  Department 
included  in  its  factory  overhead 
calculation  an  amount  for 
"consumables." 

DCX]  Position:  We  agree  with 
petitioners.  We  examined  all  of  the 
respondents'  production  processes  at 
verificaticHi  and  found  that  the 
chemicals  in  question  are  essential  for 
producing  the  finished  product  and  are 
incorporated  into  the  product  (i.e.,  in 
pre-treating  the  components,  the 
chemicals  permeate  the  components 
and  are  not  completely  washed  off). 
These  chemicals  appear  to  be  significant 
inputs  into  the  manufacturing  process 
rather  than  miscellaneous  or 
occasionally  used  materials,  i.e., 
cleaning  supplies  which  might  normally 
be  included  in  consumables.  Moreover, 
the  chemicals  which  we  would  be 
valuing  are  chemicals  such  as 
hydrochloric  acid,  sulfuric  acid,  and 
caustic  soda  (to  name  a  few)  which  we 
have  routinely  valued  in  prior  NME 
cases  involving  the  production  of  non- 
chemical  finished  products  (e.g.,  lock- 
washers).  Therefore,  we  treated  these 
chemicals  as  direct  material  inputs.  We 
considered  that  such  significant 
material  inputs  would  not  normally  be 
considered  consumables  and,  therefore, 
no  double  counting  would  occur. 

Comment  17:  Fasteners  and  Chainguard 
Screws 

In  the  preliminary  determination,  we 
valued  fasteners  and  chairiguard  screws 
using  an  average  import  value  from  the 
HTS  subcategory  "other  screws  and 
bolts  with  nuts  or  washers  threaded" 
from  Monthly  Statistics  (April  1993- 
March  1994). 

Respondents  claim  that  the  average 
value  we  used  from  Monthly  Statistics 
was  aberrational  as  it  is  based  on  a 
basket  category  of  import  statistics 
which  includes  other  products. 
Therefore,  respondents  urge  the 
Department  to  use  Indonesian  surrogate 
values  for  nuts  and  bolts.  The 
respondents  cite  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Partial-Extension  Steel  Drawer  Slides 


with  Rollers  From  the  People's  Republic 
of  China,  60  FR  54472,  54477  (October 
24, 1995)  (Drawer  Slides)  and  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfur  Dyes,  Including 
Sulfur  Vat  Dyes,  from  the  PRC,  58  FR 
7537,  7540  (1993)  in  support  of  their 
argument. 

Petitioners  claim  that  the  respondents 
have  not  demonstrated  that  the  average 
value  the  Department  used  from 
Monthly  Statistics  is  aberrational,  or 
why  the  statistical  category  for  "other 
screws  and  bolts  with  nuts  or  washers 
threaded"  is  not  the  best  information 
available.  Moreover,  petitioners  assert 
that  the  per  kilogram  average  price  of 
the  material  to  value  the  chainguard 
screws  and  fasteners  should  not  be  used 
without  accounting  for  the  labor, 
overhead,  and  other  costs  necessary  to 
produce  the  finished  part,  e.g.,  a  screw. 
Therefore,  petitioners  ccmtend  that  the 
Department  should  continue  to  use  the 
value  from  Monthly  Statistics  to  value 
chainffuard  screws  and  fasteners. 

DOC  Position:  We  agree  with 
respondents  that  the  value  used  in  the 
preliminary  determination  was  a  basket 
category.  We  have  recently  found  two 
soiirces  of  Indonesian  PI  which  are  more 
specific  to  these  two  difierent  inputs, 
fasteners  and  screws.  These  sources  are 
contemporaneous  with  the  POI  and  are 
more  specific  to  the  factor  inputs  we  are 
trying  to  value.  Accordingly,  we  used 
these  sources  to  value  fasteners  and 
screws  for  purposes  of  the  final 
determination.  See,  Factor  Valuation 
Memo  dated  April  22, 1996. 

Comment  18:  Labor 

In  the  preliminary  determination,  we 
used  a  1990  labor  rate  applicable  for 
laborers  working  in  the  Indian  transport 
equipment  sector  noted  in  Yearbook  of 
Labor  Statistics  (YLS)  to  value  skilled, 
unskilled  and  indirect  labor. 
Respondents  claim  that  the  Department 
should  use  instead  the  labor  rate 
applicable  for  Indian  laborers  working 
in  the  sector  called  "manufacture  of 
fabricated  metal  products,  except 
machinery  and  equipment." 

DOC  Position:  We  disagree  with 
respondents.  We  have  no  reason  to 
believe  that  the  Indian  transport 
equipment  sector  does  not  include 
bicycle  production  and,  therefore,  that 
the  rate  we  used  in  the  preliminary 
determination  does  not  capture  the 
wages  paid  to  the  laborers  in  the  Indian 
bicycle  industry. 

Fabricated  metal  products  could 
include  a  host  of  products  other  than 
bicycles.  Moreover,  since  the 
respondents  have  not  provided  concrete 
evidence  that  bicycle  production  is 
included  in  the  fabricated  metal 
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products  sector  or  not  included  in  the 
transport  equipment  sector,  there  is  no 
basis  to  change  our  calculation. 

Common  Company-Specific  Comments 

Unreported  Sales 

Comment  19:  Unreported  EP  Sales— 
CBC 

At  verification,  we  discovered  that 
CBC  failed  to  report  a  small  number  of 
EP  sales  to  the  United  States.  Petitioners 
argue  that  the  Department  should  base 
the  final  margin  for  these  sales  on  facts 
available.  They  state  that  CBC  had 
sufficient  time  to  amend  the  U.S.  sales 
listing,  but  did  not  do  so.  As  facts 
available,  they  advocate  using  the 
highest  reported  amounts  for  charges 
and  expenses  contained  in  CBC's  EP 
sales  listing.  (The  price  information  is 
contained  in  a  verification  exhibit.) 

CBC  agrees  that  the  Department 
should  apply  facts  available  to  these 
sales.  However,  CBC  maintains  that  the 
Department  should  use  the  average, 
rather  than  the  highest,  amount  for 
charges  and  expenses  that  CBC  reported 
for  its  other  EP  sales.  CBC  states  that  the 
sales  in  question  were  omitted  from  the 
sales  listing  because  the  company  had  to 
file  its  response  prior  to  their  shipment. 
Therefore,  CBC  characterizes  this 
omission  as  attributable  more  to  the 
company's  attempt  to  comply  with  the 
response  deadline  rather  than  as  a 
deliberate  failure  to  respond  to  a 
Departmental  request. 

DOC  Position:  We  disagree  with  both 
parties.  In  an  investigation,  the 
Department  is  not  required  to  examine 
every  sale  made  during  the  POI.  In  this 
case,  the  sales  at  issue  represent  an 
insignificant  portion  of  CBC's  total  sales 
by  volume  and  value.  Consequently,  we 
have  excluded  them  for  purposes  of  our 
final  determination. 

Comment  20:  Unreported  EP  Sales — 
Chitech 

The  petitioners  argue  that  the 
Department  should  assign  the  highest 
margins  to  EP  sales  not  included  in  the 
sales  database  because  of  Chitech's  date 
of  sale  methodology.  The  petitioners 
argue  that  these  unreported  sales  are 
subject  to  this  investigation  because 
even  though  the  invoice  date  is  outside 
the  POI,  the  sales  were  actually 
confirmed  and  booked  during  the  POI. 

The  respondent  points  out  that  it 
consistently  applied  its  date  of  sale 
methodology  to  report  its  POI  sales  of 
subject  merchandise.  In  addition,  the 
respondent  points  to  its  submissions 
showing  where  the  terms  of  sale 
changed  from  the  order  up  to  the 
invoice.  Respondents  note  that  the 
alternative  date  of  sale  proposed  by  the 


petitioners  is  merely  the  date  that  the 
respondent  receives  payment  from  its 
bank. 

DOC  Position:  We  disagree  with 
petitioners  that  there  were  any 
unreported  EP  sales.  Chitech 
consistently  applied  our  date  of  sale 
methodology  for  reporting  its  U.S.  sales 
of  subject  merchandise  during  the  POI. 
Chitech  used  the  invoice  date  to  report 
its  POI  sales  because  the  terms  of  sale 
can  and  do  change  up  to  the  invoice 
date.  We  examined  Chitech's  date  of 
sale  methodology  at  verification  and 
found  no  discrepancies. 

Comment  21:  Unreported  CEP  Sales— 
Dynacraft 

The  petitioners  argue  that  Dynacraft 
should  not  be  rewarded  for  its  failure  to 
report  these  sales  and  suggest  that  these 
sales  should  be  based  on  adverse  facts 
available. 

The  respondent  points  out  that  the 
Department's  practice  is  to  generally 
disregard  an  inadvertent  omission  of  a 
minor  amount  of  sales.  Alternatively,  if 
the  Department  elects  to  calculate 
margins  on  these  sales,  the  Department 
has  all  of  the  required  information 
(except  for  credit  expenses)  to  calculate 
margins  using  actual  and  verified 
expense  data  for  these  sales. 

DOC  Position:  Dynacraft  inadvertently 
omitted  these  sales  from  its  US.  sales 
database  because  it  had  incorrectly 
considered  this  group  of  sales  as  being 
non-subject  merchandise  produced  in 
Taiwan.  We  did  not  collect  the  sales 
invoices  for  these  unreported  sales  at 
verification.  The  sales  were  all  for  one 
specific  model  sold  at  the  same  price. 
This  model  also  happens  to  be  one  of 
the  higher  priced  models  reported  by 
Chitech.  We  determined  that  including 
these  sales  in  our  calculations  would 
have  no  effect,  or  a  negligible  effect,  on 
the  margin  calculated  for  Chitech. 
Moreover,  this  situation  does  not  appear 
to  warrant  the  use  of  adverse  facts 
available.  Therefore,  we  have  not 
included  these  sales  in  our  analysis. 

Warranty  and  Bad  Debt  Expenses 

Comment  22:  Accrued  vs.  Actual 
Warranty  and  Bad  Debt  Expenses 

Giant  USA  (GUSA)  sets  aside  a 
budgeted  amount  for  warranty  and  bad 
debt  expenses  each  fiscal  year  and 
reported  the  actual  amount  in  its  section 
C  database.  The  petitioners  argue  that 
the  Department  should  use  these 
accrued  amounts  as  the  basis  for 
calculating  these  expenses  rather  than 
the  actual  expenses  GUSA  incited  in 
warranty  and  bad  debt  expenses  during 
the  POIbecause  the  accrued  amounts 
are  based  on  the  historical  experience  of 


the  company  and  are  not  influenced  by 
distortions  such  as  fluctuations  in 
volumes  of  sales. 

Giant  argues  it  is  Department  practice 
to  deduct  actual,  rather  than  accrued, 
expenses  from  USP.  The  respondent 
cites  to  Final  Results  of  Administratis 
Review:  AFBs  (Other  than  TRBs)  and 
Parts  Thereof  From  France.  60  FR 
10900.  10917  (February  28.  1995)  and 
Final  Results  of  Administrative  Reviews: 
Roller  Chain.  Other  Than  Bicycle.  From 
lapan.  57  FR  46535  (October  9.  1992)  in 
support  of  its  argument.  In  addition, 
respondent  contends  that  the 
Department  should  treat  GUSA's  bad 
debt  expenses  as  indirect  selling 
expenses,  in  accordance  with  its  normal 
practice.  In  support,  respondent  cites 
Ce'iain  Cut-to-Length  Carbon  Steel  Plate 
From  Germany:  Final  Results  of 
Antidumping  Administrative  Re\iew.  61 
FRl3834(Mar.  28.  1996). 

DOC  Position;  With  respect  to 
warranty  expenses,  we  disagree  with 
respondents  that  we  always  use  actual 
expenses.  Our  practice  is  normally  to 
use  historical  expenses  unless  our 
analysis  of  the  actual  expenses  suggests 
that  historical  expenses  are 
inappropriate.  (See.  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Color 
Picture  Tubes  from  lapan,  52  FR  44171 
(November  18.  1987))  Giants  accrued 
amounts  are  reflective  of  historical 
experience.  As  such,  we  used  the 
accrued  amounts.  Ttie  actual  POI 
amounts  only  reflected  a  short  period  of 
GUSAs  warranty  experience,  whereas 
the  accrued  expenses  were  reflective  of 
Giants  actual  historical  experience. 
Regarding  the  issue  of  whether  bad  debt 
should  be  classified  as  a  direct  or 
indirect  expense,  we  agree  with 
respondent.  Accordingly,  we  have 
classified  bad  debt  as  an  indirect  selling 
expense  and  have  treated  it  as  such  for 
purposes  of  the  final  determination. 

Comment  23:  Warranty  Expenses 

Petitioners  argue  that  tho  Department 
should  use  the  historical  average 
warranty  costs  incurred  by  Motiv. 
CATIC's  affiliated  reseller  in  the  United 
States,  rather  than  the  reported  POI 
costs  as  the  basis  for  its  warranty 
expense  adjustment.  Petitioners  assert 
that  Motiv's  POI  warranty  costs,  may  be 
aberrational  and  historical  warranty 
costs  take  into  arcoLint  fluctuations  in 
sales  volume. 

Respondent  argues  that  because 
petitioners  use  a  historical  average 
warrant)  amount  reported  as  a  dollar 
amount  per  bicycle,  and  the  reported 
POI  warranty  costs  arc  reported  as  a 
percentage  of  each  gross  sales  dollar, 
they  are  making  an  apples  to  oranges 
comparison.  Respondent  states  that. 
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although  Motiv's  total  warranty  costs 
change  from  year  to  year,  there  is 
nothing  on  the  record  to  suggest  that 
there  is  any  fluctuation  in  Motiv's 
historical  warranty  costs  as  a  percentage 
of  gross  sales  dollars.  Moreover, 
respondent  argues  that  to  impute  to 
each  bicycle  the  same  per-unit  ccs*. 
would  create  distortions  because 
Motiv's  other  expenses  are  allocated  by 
value,  not  by  volume. 

DOC  Position:  We  agree  with 
petitioners.  Our  examination  of  Motiv's 
historical  warranty  costs  indicate  that 
the  reported  POI  warranty  costs  may  not 
be  reflective  of  what  Motiv's  true 
warranty  expenses  will  be  on  its  POI 
sales.  Accordingly,  we  used  the 
historical  warranty  expenses. 

Findings  at  Verification 

Comment  24:  Discrepancies  in  Weights 
and  Distances 

At  verification,  we  found  a  number  of 
discrepancies  in  the  weights  and 
distances  reported  by  Overlord  and  used 
in  the  calculation  of  surrogate  freight  on 
components.  Petitioners  assert  that  the 
Department  should  correct  the  reported 
data,  based  on  the  fmdings  at 
verification.  In  addition,  petitioners 
argue  that  the  Department  should 
impute  these  findings  to  all  of 
Overlord's  components  not  examined  at 
verification  by  adjusting  the  reported 
weights  and  distances  by  the  average 
percentage  difference  observed  at 
verification. 

Overlord  maintains  that  the 
Department  should  only  correct  for  the 
errors  found  at  verification. 

DOC  Position:  We  agree  with 
respondent.  At  verification,  we  found 
no  consistent  pattern  of  under- 
reporting. F"or  example,  v.e  found  that 
the  weight  differences  ranged  from  r-n 
over-reporting  of  200  percent  to  an 
under-reporting  of  23  percent.  Given  the 
wide  range  of  observed  differences, 
adjusting  the  weights  and  distances  of 
unexamined  components  would  only 
affect  the  margin  several  points  to  the 
right  of  the  decimal.  Consequently,  we 
corrected  Overlord's  database  to  account 
only  for  errors  found  at  verification. 

Comment  25:  Unreported  Market- 
Economy  Movement  Expenses 

Petitioners  maintain  that  Universal 
was  not  forthcoming  in  providing  to  the 
Department  prior  to  verification  a  clear 
picture  of  how  it  incurred  its  movement 
expenses  in  Hong  Kong.  Because  these 
expenses  were  not  reported,  the 
petitioners  insist  that  the  Department 
should  now  assign  adverse  amounts  to 
each  of  the  Hong  Kong  incurred 
movement  expenses  rather  than  rely  on 


the  actual  expense  data  noted  in  the 
verification  report.  Petitioners 
recommend  that  the  Department  use  the 
highest  rates  found  for  any  respondent 
for  each  movement  expense  or  use  the 
highest  rates  from  the  data  examined  at 
verification  and  apply  them  on  a 
container  basis,  using  the  lowest 
quantity  figure  per  container  provided 
by  Universal. 

Respondent  claims  that  the 
Department's  practice  is  to  not  use  the 
movement  expenses  incurred  by  a  PRC 
respondent  if  it  sourced  its 
transportation  services  from  a  company 
that  was  located  in  the  PRC  and 
affiliated  with  a  Hong  Kong  company. 
The  respondent  cites  to  Drawer  Slides 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrovanadium  and 
Nitrided  Vanadium  from  the  Russian 
Federation.  60  FR  27957.  27962  (May 
26,  1995)  [Ferrovanadium]  in  support  of 
its  argument.  In  addition,  the 
respondent  states  that  if  the  Department 
intends  to  use  expenses  incurred  in 
Hong  Kong,  then  the  Department  should 
not  apply  adverse  facts  available  in  this 
situation  because  it  has  the  actual 
expenses. 

DOC  Position;  At  verification,  we 
found  that  Universal  pays  its  customs 
broker  in  Hong  Kong,  in  Hong  Kong 
dollars,  for  five  services:  (1)  terminal 
handling  charges;  (2)  handling  fees;  (3) 
document  fees;  (4)  courier  fees;  and  (5) 
import  and  export  fees.  Universal  did 
not  report  these  expenses  because  the 
Hong  Kong  broker  is  a  subsidiary  of  a 
PRC  company.  Universal  assumed  that 
this  data  could  not  be  used  by 
Department.  The  NME  questionnaire 
requests  a  respondent  to  report  all 
movement  expenses  paid  to  a  market- 
economy  supplier. 

We  used  tne  average  rates  established 
at  verification  for  each  expense  noted 
above  and  the  quantity  amounts  per 
container  for  each  U.S.  model  provided 
in  the  October  2.  1995,  submission  to 
calculate  the  Hong  Kong  incurred 
model-specific  expenses  for  those 
expenses  that  are  incurred  on  a 
container  basis.  For  Hong  Kong  import 
&  export  fees,  we  used  the  rate  found 
among  the  other  respondents.  The  fact 
that  Universal  failed  to  report  these 
expenses  is  not  a  basis  for  adverse 
inference  because  Universal's 
interpretation  of  the  questionnaire 
instructions,  although  in  error,  was  not 
unreasonable. 

Other  Company-Specific  Comments 

Petitioners  made  several  arguments 
that  certain  expenses  incurred  by  the 
Hong  Kong  and  Taiwan  affiliates  of  the 
PRC  bike  producers  should  be  treated  as 
direct  selling  expenses  and  be  subject  to 


COS  adjustments.  Because  we  are  not 
making  COS  adjustments  in  this  case, 
these  issues  are  moot.  See  Comment  1 
in  General  Comments  section  above. 

Bo  An 

Comment  26:  Market-Economy  Based 
Movement  Charges 

Petitioners  have  stated  that  the 
Department  should  assign  adverse  facts 
available  to  Bo  An's  movement  charges 
because  Bo  An  has  been  less  than 
forthcoming  concerning  movement 
charges  purchased  from  market- 
economy  suppliers  and  paid  for  in 
market-economy  currency.  Moreovsr. 
according  to  petitioners,  the  verification 
exhibits  contradict  Bo  An's  statement  in 
its  Section  C  response  that  "Bo  An  did 
not  use  any  market-economy  suppliers 
for  shipment  of  the  goods."  Petitioners 
agree  that  this  information  should 
clearly  have  been  reported  earlier  in  the 
investigation  and  that  the  Department 
should  now  assume  that  Bo  An  made 
full  use  of  all  potential  market-economy 
based  movement  and  handling  services 
between  the  PRC  factory  and  the  loading 
of  the  ocean-going  vessel  in  Hong  Kong. 
Accordingly,  the  Department  should 
apply  the  highest  calculated  freight  rates 
found  for  any  respondent  in  this 
investigation  to  all  Bo  An's  movement 
and  handling  expenses. 

Bo  An  contenas  that  the  Department 
should  not  assign  market-economy 
values  to  goods  and  services  obtained 
through  a  non-market-economy 
transaction.  Bo  An  points  out  that  it  has 
already  certified  for  the  record  that  it 
arranges  for  transportation  through  the 
PRC  affiliates  of  Hong  Kong 
transportation  companies  and  that  the 
Department  found  no  evidence  at 
verification  to  contradict  this 
information.  Finally,  respondent  cites 
Drawer  Slides  and  Ferrovanadium  as 
evidence  that  the  Department's  practice 
has  been  to  determine  whether  a  good 
or  service  obtained  through  a  market- 
economy  transaction  is  sourced  from  a 
market  economy  rather  than  merely 
purchased  in  it. 

DOC  Position:  We  agree  with 
respondent.  Because  these  movement 
and  handling  services  were  provided  by 
a  company  located  in  the  PRC.  we 
conclude  that  these  charges  do  not 
reflect  a  market-economy  based  price. 
Therefore,  in  our  final  determination  we 
have  continued  to  apply  a  surrogate 
country  cost  to  value  these  charges. 

CBC 

Comment  27:  Brokerage  and  Handling 
Expenses 

Petitioners  argue  that  the  Department 
should  base  brokerage  and  handling 
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expenses  for  CBC's  CEP  sales  on  facts 
available  because  CBC  failed  to  provide 
any  support  for  its  claimed  amount  at 
verification.  As  facts  available, 
petitioners  assert  that  the  Department 
should  use  the  amount  that  it  calculated 
during  verification  based  on  an 
examination  of  CBC's  sales  information. 
DOC  Position:  We  agree.  Accordingly, 
we  have  based  brokerage  and  handling 
for  CEP  sales  on  the  information 
reviewed  at  verification. 

Comment  28:  Interest  Expense  and 
Interest  Revenue 

At  verification,  we  found  that  CBC 
received  interest  revenue  on  HP  sales 
although  it  did  not  report  this  revenue 
in  its  sales  listing.  In  addition,  we  also 
noted  that  CBC  incurred  sales-specific 
interest  expenses,  which  likewise  had 
not  been  reported.  CBC  requests  that  the 
Department  add  interest  revenue  to  its 
USPS.  Moreover,  CBC  argues  that  the 
Department  should  ighore  the  interest 
expenses  observed  at  verification 
because  they  represent  affiliated  party 
transactions,  as  evidenced  by  intra- 
company  invoices  between  CBC  and  its 
Hong  Kong  affiliate. 

Contrary  to  CBC's  assertions, 
petitioners  maintain  that  the  interest 
expenses  in  question  are  similar  to 
movement  expenses  because  they  were 
actually  paid  by  CBC  on  every  sale. 
They  state  that  CBC  failed  to  provide 
any  credible  evidence  supporting  its 
claim  that  these  payments  are  intra- 
company  transfers.  Moreover,  they  state 
that  failure  to  report  these  expenses 
should  lead  to  the  application  of 
adverse  inferences  against  CBC. 
Specifically,  they  argue  that  the 
Department  should  subtract  from  CBC's 
reported  EP  sales  prices  inte:est 
expenses  equal  to  the  highest  expenses 
(as  a  percentage  of  invoice  price) 
observed  during  verification.  Regarding 
interest  revenue,  petitioners  state  that 
the  Department  should  ignore  the 
amounts  collected  at  verification 
because  CBC  failed  to  provide  complete 
information  in  a  timely  fashion. 

DOC  Position:  Regarding  interest 
expenses,  we  disagree  with  CBC  that 
these  expenses  represent  affiliated  party 
transactions.  At  verification,  we 
reviewed  actual  payment  advices  issued 
by  the  unaffiliated  bank.  These  payinent 
advices  showed  that  interest  expenses 
were  actually  charged  by  the  bank  on 
each  transaction,  independent  of  any 
affiliated  party  transfers  that  may  have 
occurred.  However,  we  have  not  made 
an  adjustment  for  these  expenses, 
because  we  are  not  making  COS 
adjustments  on  EP  sales.  See.  Comment 
1  in  General  Comments  section  above. 


Regarding  interest  revenue,  we  found 
at  verification  that  CBC  charged  this 
revenue  in  order  to  cover  the  actual 
interest  expenses  that  it  incurred  on 
each  sale.  Therefore,  adjusting  for 
interest  revenue  without  making  the 
corresponding  adjustment  for  interest 
expenses  would  result  in  an  EP  that  is 
overstated.  Accordingly,  we  also  have 
made  no  adjustment  for  interest  revenue 
for  purposes  of  the  final  determination. 

Comment  29:  Freight  Rebates 

At  verification,  we  found  that  Western 
States  Importers  (WSI).  CBC's  U.S. 
affiliate,  did  not  use  the  eligibility 
criteria  specified  in  its  freight  rebate 
program  when  calculating  the  freight 
rebates  reported  in  its  CEP  sales  fisting. 
According  to  petitioners,  the 
Department  should  recalculate  these 
rebates  by  applying  the  eligibility 
criteria  set  forth  in  WSI's  program 
brochures. 

According  to  CBC.  no  adjustment  is 
warranted.  CBC  states  that  these  rebates 
operate  as  a  customer-specific  price 
allowance  and  as  a  general  expense  to 
WSI.  as  evidenced  by  the  fact  that  WSI's 
accounting  system  does  not  track  freight 
rebates  on  a  transaction-specific  basis. 
CBC  asserts  that,  indeed,  given  the 
limitations  of  WSI's  accounting  system, 
reporting  freight  rebates  on  a  customer- 
specific  basis  was  the  only  feasible  way 
to  capture  these  costs.  Moreover,  CBC 
argues  that  there  is  no  evidence  on  the 
record  to  support  the  contention  that 
allocating  these  rebates  on  a  customer- 
specific  basis  is  distortive. 

DOC  Position;  We  do  not  have 
sufficient  information  on  the  record  to 
reallocate  WSI's  freight  rebates 
according  to  the  eligibility  criteria 
specified  in  the  rebate  program 
brochures,  as  requested  by  petitioners. 
Moreover,  we  agree  with  CBC  that  it 
would  not  he  distortive  to  allow  these 
rebates  on  a  customer-specific  basis, 
based  on  our  finding  at  verification  that 
they  operate  as  a  customer-specific  price 
allowance,  rather  than  as  a  transaction- 
specific  expense.  Therefore,  we  have 
accepted  the  expenses  as  reported  for 
purposes  of  the  final  determination. 

Comment  30;  Different  Control  Numbers 
for  Identical  Products 

At  verification,  we  found  CBC  had 
assigned  different  control  numbers  to  a 
small  number  of  products  which 
appeared  to  have  identical  physical 
characteristics:  however.  CBC  reported 
different  factors  of  production  for  these 
products.  In  addition,  we  found  that 
CBC  assigned  the  same  control  number 
(and  same  factors  of  production)  to  a 
small  number  of  products  which 
appeared  to  be  physically  different. 


Petitioners  assert  that  the  Department 
should  resort  to  facts  available  to 
calculate  the  factors  of  production  for 
each  of  the  products  in  question.  As 
facts  available  for  the  physically 
identical  products,  petitioners  maintain 
that  we  should  use  the  highest  COM 
calculated  for  any  of  the  products  which 
are  vrithin  the  identical  grouping.  As 
facts  available  for  the  non-identical 
products,  petitioners  assert  that  the 
Department  should  calculate  separate 
production  costs  using  ratios  derived 
fet)m  the  different  prices  reported  for  the 
different  models. 

According  to  CBC.  the  Department 
should  not  make  adverse  inferences  as 
to  the  COM  of  the  bicycles  in  question. 
CBC  states  that  it  explained  all  of  the 
discrepancies  at  verification  and  that  it 
documented  most  of  these  explanations. 
DOC  Position;  Regarding  the  different 
control  niunbers  reported  for  physically 
identical  products,  we  agree  with 
petitioners.  Contrary  to  its  assertion,  at 
verification  CBC  could  not  explain  why 
the  factors  of  production  for  these 
models  differed.  Moreover,  it  is  difficult 
to  imagine  how  models  sharing  the 
same  control  number  could  have 
different  production  costs.  Because  CBC 
failed  to  report  its  data  in  a  consistent 
fashion,  we  find  that  applying  an 
adverse  inference  to  facts  available  is 
reasonable  and  appropriate  in  this  case. 
Therefore,  we  have  used  the  highest 
COM  calculated  for  any  of  the  products 
which  are  within  the  identical  grouping 
to  the  products  in  question. 

Regarding  the  same  control  numbers 
reported  for  potentially  non-identical 
products,  we  agree  with  CBC.  The 
documents  reviewed  at  verification 
support  CBC's  assertion  that  the  control 
numbers  in  question  were  assigned 
correctly  to  identical  products 
Accordingh.  we  find  no  basis  to  adjust 
the  costs  reported  for  these  products,  as 
suggested  by  petitioners. 

Comment  31:  Component  Sourcing 

At  verification,  we  found  thai  CBC 
sourced  certain  components  in  both  a 
market  and  non-market  ec:onomy 
Petitioners  argue  that  the  Department 
should  rely  exclusively  on  the  prices 
paid  to  the  market -economy  suppliers. 

DOC  Position:  We  agree  and  we  ha\p 
made  the  appropriate  corrections  for 
purposes  of  the  final  determination 

CATIC 

Comment  32:  Treatment  of  handling 

charges  incurred  by  Motiv  and 

classification  of  Motix  s  selling 

expenses 

Petitioners  argue  that  the  Department 
should  treat  handling  charges  incurred 
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by  Motiv  for  returns  of  bicycles  during 
the  POI  as  a  direct  selling  expense.  At 
verification  we  found  that  Motiv  did  not 
report  handling  charges  incurred  for 
bicycles  that  were  returned  by  a  certain 
customer.  Petitioners  argue  that  this 
expense  is  a  direct  selling  expenses 
because  it  was  incurred  to  return  subject 
merchandise  during  the  POI,  and  that 
the  Department  should  treat  it  as  such 
for  purposes  of  the  final  determination. 

Respondent  claims  that  this  expense 
is  properly  categorized  as  indirect 
because  there  were  no  sales  associated 
with  the  returns. 

Petitioners  also  argue  that  certain 
advertising,  after-market  telephone 
support,  and  bad  debt  expenses  reported 
by  Motiv  as  indirect  selling  expenses 
should  be  classified  as  direct  selling 
expenses. 

Respondent  contends  that  each  of 
those  expenses  were  properly  classified 
as  indirect  selling  expenses. 

DOC  Position:  These  expenses  has 
been  deducted  from  U.S.  price  as  part  of 
the  CEP  deductions.  Because  we  are  not 
making  a  corresponding  CEP  offset  [See. 
Comment  1),  the  classification  of  these 
expenses  as  direct  or  indirect  is  moot. 

Comment  33:  Commission  Expenses 

Petitioners  urge  the  Department  to 
ensure  that  the  commission  expense 
adjustment  includes  all  payments  by 
Motiv  to  outside  sales  representatives 
during  the  POI.  Motiv's  questionnaire 
responses  state  that  its  independent 
sales  representatives  perform  various 
functions  in  facilitating  customer  orders 
for  Motiv.  Petitioners  state  that  the 
record  is  unclear  as  to  whether  Motiv's 
reported  commission  amounts  cover  its 
payments  for  all  the  services  provided 
by  its  outside  sales  representatives. 
Respondent  did  not  comment  on  this 
issue. 

DOC  Position:  We  verified  that  the 
payments  to  Motiv's  outside  sales 
representatives  covered  all  services 
performed  by  these  sales 
representatives. 

Comment  34:  Finance  Expense 

Petitioners  use  information  from 
Motiv's  and  CATlC's  financial 
statements  to  demonstrate  that  CATIC 
may  have  incurred  a  certain  finance 
expense  on  behalf  of  Motiv.  Petitioners 
contend  that  the  Department  should 
either  include  this  finance  expense  in 
Motiv's  U.S.  selling  expenses  or  should 
add  the  expense  to  the  NV  for  bicycles 
produced  by  CATIC. 

Respondent  claims  that  imputing  this 
finance  expense  is  at  odds  with  the 
Department's  established  practice  and 
would  result  in  double-counting. 
Respondent  states  that  since  CATIC  and 


Motiv  are  affiliated  companies,  any 
interest  expense  would  be  an  intra- 
company  charge.  Respondent  cites  to 
Frozen  Concentrated  Orange  Juice  from 
Brazil:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  52  Fed.  Reg.  8324 
(March  17.  1987)  and  Certain  Tapered 
Journal  Roller  Bearings  and  Parts 
Thereof  from  Japan:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  49  Fed.  Reg.  2285  (January 
19,  1984)  as  cases  in  which  the 
Department  excluded  intra-company 
interest  expenses  from  the  margin 
calculations.  Respondent  also  states  that 
the  Department  already  will  have 
accounted  for  the  costs  of  financing 
inventory  and  receivables  in  its  imputed 
calculations  of  inventory  carrying  costs 
and  credit  costs. 

DOC  Position:  We  agree  with 
respondent.  The  expense  identified  by 
petitioners  is  an  intra-company  expense 
and  should  not  be  included  in  our 
calculations. 

Giant 

Comment  35:  Interest  Charge  Giant  USA 
Pays  its  Taiwan  Affiliate 

The  respondent  maintains  that  the 
fees  GUSA  pays  its  Taiwan  parent  CMC 
to  cover  interest  charges  on  letters  of 
credit  opened  by  GMC  to  finance 
GUSA's  purchases  from  GMC  should 
not  be  deducted  from  USP  if  the 
Department  also  deducts  inventory 
carrying  expenses  and  imputed  credit 
costs.  The  respondent  states  that 
deducting  both  the  actual  fees  and  the 
imputed  expenses  would  double-count 
the  expenses  associated  with  financing 
shipment,  inventory  and  receivables  on 
U.S.  sales. 

The  petitioners  argue  that  the 
Department's  verification  report  makes 
no  mention  that  the  letter  of  credit  fees 
are  actual  interest  expenses  or  the 
nature  of  the  fees.  Therefore,  the 
petitioners  maintain  that  there  in 
insufficient  evidence  to  support  Giant's 
claim  that  its  interest  expenses  will  be 
double-counted  if  both  letter  of  credit 
fees  and  imputed  credit  expenses  are 
deducted  from  the  USP.  Moreover,  the 
petitioners  state  that  the  letter  of  credit 
fees  appear  to  be  indirect  rather  than 
direct  selling  expenses,  since  these  fees 
were  first  paid  by  GMC  in  opening  bank 
accounts  from  which  GUSA  could  draw 
funds  to  finance  inventory  and  accounts 
receivables.  As  such,  the  petitioners 
argue  that  the  Department  should  revise 
GUSA's  reported  indirect  selling 
expenses  by  including  the  amount  of 
letter  of  credit  fees. 

DOC  Position:  We  did  not  separately 
deduct  the  interest  expense  from  the 
USP  because  deducting  both  the  actual 


fees  and  the  imputed  costs  (which 
include  these  fees)  would  be  double- 
counting.  In  addition,  we  did  not  treat 
the  letter  of  credit  fees  as  indirect 
selling  expenses  since  they  have  been 
accounted  for  in  the  calculation  of 
inventory  carrying  expenses. 

Comment  36:  Errors  in  Giant's  Data 

Petitioners  argue  that  the  Department 
should  apply  facts  available  to  Giant  in 
its  final  margin  analysis.  Petitioners 
assert  that  the  Department  found 
numerous  errors  in  Giant's  data  during 
verification  which  company  officials 
were  unable  to  explain.  Petitioners  cite 
examples  related  to  the  price  and  usage 
data  reported  for  Giant's  factors  of 
production,  as  well  as  discounts 
reported  for  CEP  sales. 

Giant  asserts  that  the  Department 
should  use  its  data  for  purposes  of  the 
final  determination,  after  correcting  it 
for  errors  discovered  at  verification. 
Respondent  argues'that  petitioners 
misunderstood  both  the  verification 
reports  and  Giant's  responses,  leading  to 
a  number  of  incorrect  assumptions 
regarding  the  significance  of  the  errors 
found. 

DOC  Position:  We  agree  with  Giant. 
The  majority  of  the  errors  discovered  at 
verification  resulted  fi^ra  data  input 
problems  or  calculation  errors.  Because 
these  errors  were  minor  in  nature,  we 
find  that  the  use  of  facts  available  is  not 
warranted.  Therefore,  we  have  corrected 
the  errors  found  at  verification  and  used 
the  data  reported  by  Giant  for  purposes 
of  the  final  determination. 

Comment  37:  Interest  Revenue 

Petitioners  argue  that  the  Department 
should  deny  Giant's  claim  for  interest 
revenue  for  purposes  of  the  final 
determination.  According  to  petitioners. 
Giant  did  not  collect  all  of  the  interest 
revenue  that  it  actually  invoiced.  In 
addition,  petitioners  assert  that  Giant 
misapplied  these  revenues  in  its  sales 
listing  because  it  reported  revenue  for 
sales  for  which  the  customer  paid  on  a 
timely  basis  and  for  which  no  revenue 
was  due. 

Respondent  asserts  that  the 
Department  should  allow  the  revenue 
amounts  reported  in  its  sales  listing. 
Respondent  notes  that  petitioners  do  not 
dispute  the  fact  that  the  company 
received  interest  revenue,  but  rather 
disagree  with  the  methodology  used  to 
allocate  this  revenue  to  specific  sales. 
Respondent  maintains  that,  not  only  is 
its  allocation  methodology  consistent 
with  the  methodology  used  to  allocate 
other  adjustments  (e.g.,  credit  expenses], 
but  also  petitioners  failed  to  object  to 
this  methodology  prior  to  the 
submission  of  their  case  brief.  Moreover, 
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respondent  asserts  that  its  allocation 
methodology  is  not  distortive  or 
maccurate.  Finally,  respondent  notes 
that  the  Department  reviewed  Giant's 
interest  revenue  calculation  at 
verification  and  found  no  discrepancies. 

DOC  Position:  We  found  that  Giant's 
record  keeping  system  does  not  readily 
allow  Giant's  to  report  transaction- 
specific  interest  revenue.  Therefore,  we 
are  allocating  interest  revenue  only  to 
those  sales  with  no  early  payment 
discounts.  Regarding  bad  debt  expen.se, 
we  agree  with  respondents  that  it  was 
correctly  reported  as  an  indirect  selling 
expense.  We  recommend  making  no 
adjustment  to  bad  debt. 

Overlord 

Comment  38:  Declaration  Fees 

At  verification,  we  found  that 
Overlord  under-reported  declaration 
fees  paid  to  the  Hong  Kong  goveriunent 
on  U.S.  shipments  of  bicycles  through 
Hong  Kong.  Petitioners  contend  that  the 
Department  should  increase  the 
reported  expenses  by  the  average 
percentage  by  which  the  fees  were 
under-reported. 

DOC  Position:  \Ve  agree  and  have 
made  the  appropriate  calculations  lor 
purposes  of  the  final  determination. 

Universal 


Comment  39:  Methodology  for 
Reporting  Prices  of  Market-Economy 
Inputs 

According  to  the  petitioners, 
Universal's  price  reporting  methodology 
is  unacceptable.  Based  on  Universal's 
unwillingness  to  provide  information 
prior  to  the  verification  regarding  the 
methodology  it  used  to  derive  market- 
economy  prices,  and  the  inaccuracies 
discovered  during  the  Department's 
price  variation  tests  and  component 
traces,  the  petitioners  propose  that,  as 
facts  available,  the  Department  increase 
prices  for  all  market-sourced 
components  by  the  greatest  disparity 
between  reported  and  verified  prices  in 
the  price  variation  tests. 

Universal  argues  that  the  Department 
should  not  increase  the  prices  reported 
for  market-economy  inputs  because  the 
majority  of  the  input  prices  examined 
by  the  Department  were  accurately 
reported  and  the  few  discrepancies 
noted  by  the  Department  were  only 
minor  errors.  Additionally,  Universal 
contends  that  its  reported  prices  are 
afready  overstated  because  these  prices 
are  charged  by  Universal's  affiliated 
supplier.  Universal  maintains  the 
Department  verified  that  reported 
component  prices,  which  are  charged  by 
Universal's  affiliated  supplier,  are  more 
than  the  prices  the  affiliated  supplier 


pavs  to  purchase  those  components 
from  unrelated  suppliers. 

DOC  Position:  Universdl  failed  to 
report  the  weignt-averagr  price  of 
market-economy  inputs  purchased 
during  the  POI.  Rather,  Universal 
reported  market-economy  prices  based 
on  selected  invoices  which  company 
officials  considered  to  be  representative 
of  the  prices  paid  during  the  POI. 
According  to  Universal  officials,  the 
company  employed  this  reporting 
methodology  because  during  the  POI 
prices  for  most  components  remained 
stable.  We  tested  ten  components  and 
found  that  four  were  under-reported  by 
a  small  percentage.  We  disagree  with 
petitioners  that  we  should  increase  all 
of  Universal's  prices  by  the  largest 
observed  variation.  This  situation  does 
not  warrant  the  use  of  adverse  acts 
available.  Rather,  as  facts  available,  we 
applied  the  average  variance  to  all 
purchases.  See.  Concurrence  Memo  for 
Final  Determination. 

Continuation  of  Suspension  of 
Liquidation 

For  Bo  An.  Giant.  Hua  Chin,  and 
Overlord,  we  calculated  a  zero  or  de 
minimis  margin.  Consistent  the  with 
Pencils,  merchandise  thai  is  sold  by 
those  producers  but  manufactured  by 
other  producers  will  not  receive  the  zero 
margin.  Instead,  such  entnes  will  be 
subject  to  the  "PRC-wide"  margin 

In  accordance  with  section  733(d)(1) 
of  the  Act  and  735(c)(1).  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  bicycles  from  the  PRC.  that  are 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  NV  exceeds  the  export  price 
as  shown  below.  These  suspension  of 
liquidation  instructions  wrill  remain  in 
effect  until  May  7,  1996.  The  weighted- 
average  dumping  margins  are  as  follows: 


for  entnes  from  exporters  that  are 
identified  individually  above. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S 
mdustn, .  If  the  ITC  determines  that 
material  injur)',  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injur>' 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  thf  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation.  This 
determination  is  published  pursuant  to 
section  735(d)  of  the  Act. 

Dated:  April  22.  1996 
Susan  G.  Esserman. 

.■\ssistant  Secretary  for  Import 

Admnistmtion 

(FR  Dot .  96-10553  Filed  4-29-96.  8  45  ami 

BILLING  CODE  U10-OS-i> 


intent  To  Revoke  Countervailing  Duty 
Order 

AGENCY'  Import  .administration. 

International  Trade  Administration, 

Commerce 

ACTION:  Notice  of  intent  to  revoKe 

counter\ailing  duty  order. 


Manutacturer/producer/exporter 


Bo  An 

CBC  

CATIC  

Giant  

Hua  Ctiin 

Mehda  

Overlord 

Chitech 

Universal 

PRC-wide  rate 


Margin 
percentage 


0.00 

3.25 

13.67 

0.97 

0.00 

7.44 

0.00 

2.05 

11.06 

61.67 


PRC-Wide  Rate 

The  PRC-Wide  rate  applies  to  all 
entries  of  subject  merchandise  except 


StiMMARY:  The  Department  of  Ctjmmerce 
(the  Department)  is  notif\ing  the  public 
of  its  intent  to  revoke  the  counfer\ailing 
duty  order  listed  below.  Domestic 
interested  parties  who  object  to 
revocation  of  this  order  must  submit 
their  comments  in  wTiting  not  later  than 
the  last  day  of  May  1996. 
EFFECTIVE  DATE:  April  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  .Mbright  or  Cameron  Cardozo, 
Office  of  CountervaiUng  Compliance. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  DC.  20230:  telephone 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATX)H: 

Background 

The  Department  may  revoke  a 
coimtervailing  duty  order  if  the 
Secretan,'  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
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parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  C.F.R. 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  order  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  aiwual 
anniversary  months. 

In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2  (i)(3), 
(i)(4).  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
revoke  this  order  pursuant  to  this 
notice,  and  no  interested  party  (as 
defined  in  section  355. 2(i)  of  the 
regulations)  requests  an  administrative 
review  in  accordance  v^th  the 
Depulment's  notice  of  opportunity  to 
request  administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
order  is  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 
revocation.  However,  if  an  interested 
party  does  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  a 
domestic  interested  party  does  object  to 
the  Department's  intent  to  revoke 
pursuant  to  this  notice,  the  Department 
will  not  revoke  the  order. 

COUNTERVAIUNG  DUTY  ORDER 


Brazil: 
Iron  construction  Cast- 
ings (C-351-504). 


05/15/86  51  FR 
17220 


Opportunity  To  Obfect 

Not  later  than  the  last  day  of  May 
1996.  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  this  countervailing  duty  order. 
Any  submission  objecting  to  the 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections  355.2 
(i)(3).(i)(4).  (i)(5).or(i)(6)ofthe 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  N.W..  Washington.  DC.  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 


Dated:  April  19. 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  96-10553  Filed  4-29-96;  8:45  am) 
BILLMQ  CODE  3S1»-0ft-P-M 


Minority  Business  Devsiopment 
Agency 

Business  Development  Center 
Application:  State  of  Mississippi 

AGENCY:  Minority  Business 
Development  Agency. 
ACrioN:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agraicy 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
profpvm  to  operate  a  statewide  Rural 
Minority  Business  Development  Center 
(RMBDC)  for  api»oxiinately  a  S-yeu 
period,  subject  to  agency  priorities, 
recipient  performance  and  the 
availabiliUr  of  funds. 

The  RMKX:  will  provide  business 
developmest  services  to  the  rural 
minority  business  community  to  help 
establish  and  maintain  viable  rural 
minority  businesses.  To  this  end,  MBDA 
funds  otganizations  to  identify  and 
coordinate  public  and  private  sector 
resources  on  behalf  of  rural  minority 
individuals  and  firms;  to  offer  a  full 
range  of  management  and  technical 
assistance  to  niral  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
rural  minority  business.  The  Rh&DC 
will  operate  throughout  the  State  of 
Mississippi.  The  headquarters  of  the 
RMBE)C  will  be  located  in  Jackson. 
Mississippi.  The  award  number  for  this 
RMBDC  will  be  04-10-96005-01. 
DATES:  The  closing  date  for  applications 
is  May  31. 1996.  Applications  must  be 
received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before  May 
31. 1996.  A  pre-application  conference 
to  assist  all  interested  applicants  will  be 
held  on  May  15. 1996  at  10:00  a.m..  at 
the  following  address:  U.S.  I>epartment 
of  Commerce.  Minority  Business 
Development  Agency.  401  West 
Peachtree  Street.  N.W..  Room  1715. 
Atlanta.  Georgia  30308-3516. 
ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency. 
Executive  Secretariat,  14th  and 
Constitution  Avenue,  N.W.,  Room  5073, 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  AND  AN 
APPUCAT10N  PACKAGE,  CONTACT:  Robert 


Henderson,  Regional  Director,  Atlanta 
Regional  Office,  (404)  730-3300. 

Pro]}er  identification  is  required  for 
entrance  into  any  Federal  Building. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
fit>m  September  1, 1996  to  September 
30, 1997,  is  estimated  at  $277,835.  A  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  The  application  must 
include  a  minimum  cost-share  of 
$41,675  (15%)  of  the  total  project  cost, 
through  non-Federal  contributions.  Tlie 
Federal  share,  to  be  in  the  unount  of 
$236,160,  includes  $5,760  for  an  annual 
audit  fee.  Cost-sharing  may  be  in  the 
f(»m  of  cash  contributions,  client  fees, 
in-kind  contributions  or  combinations 
thereof. 

Tke  funduig  iBstnioMBt  for  tkis 
prefect  will  be  a  cooperative  agreement. 
Competitirai  is  opm  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
instituti(»is. 

Applicatiens  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
commtmity  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individmals  and 
organizations  (50  points);  the  resources 
available  to  the  finn  in  providing  rural/ 
urban  btisiness  development  services 
(10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  niunber 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDC 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

The  RMBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 


contributions.  To  assist  in  this  effort,  the 
RMBDC  may  charge  client  fees  for 
management  and  technical  assistance 
(M&TA)  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

If  an  application  is  selected  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC.  Awards  under  this 
program  shall  he  subject  to  all  Federal 
laws.  Federal  and  Departmental 
regulations,  policies  and  procedures 
applicable  to  Federal  assistance  awards. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
RMBDC's  performance,  the  availability 
of  funds  and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs",  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable— Uo 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  or  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— Al\  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  whether 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Teimi nation — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 


time  tjefore  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 

1001. 

Primary  Applicant  Certifications— All 
primary  applicants  must  submit  a 
completed  Form  CI3-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspe/ision— Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
26.135)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 

applies. 

Drug  Free  Workplace— Grantees  (as 
defined  at  15  CFR  Part  26,  Section 
26.605)  are  subject  to  15  CFR  Part  26. 
Subpart  F.  'Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 

applies.  .  r.     J 

Anti-Lobbying — Persons  (as  defined  at 

15  CFR  Part  28.  Section  28.105)  are 

subject  to  the  lobbying  provisions  of  31 

U.S.C.  1352,  "Limitation  on  use  of 

appropriated  ixinds  to  influence  certain 

Federal  contracting  and  financial 

transactions,"  and  the  lobbying  section 

of  the  certification  form  prescribed 

above  applies  to  applications/bids  for 

grants,  cooperative  agreements,  and 

contracts  for  more  than  $100,000,  and 

loans  and  loan  guarantees  for  more  than 

$150,000  or  the  single  family  maximum 

mortgage  limit  for  affected  programs, 

whichever  is  greater. 

Anti-Lobbying  Disclosures— Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certj/icaf ions— Recipients 
shall  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 


any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying  "  and 
disclosiu^  form.  SF-LLL,  "Disclosure  of 
Lobbying  Activities  "  Form  CD-512  is 
intended  for  the  use  of  redp»ents  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buv  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified Ihat  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and(b]. 
11.800    Minority- Business  Development 

Center 
(Catalog  cf  Federal  Domestic  Assistance) 

Date:  April  23.  1996. 
Donald  L.  Powers. 

Federal  Roister  Liaison  Officer.  Minority 
Business  De\'elopment  Agency. 
IFR  Doc.  9&-10551  Filed  4-29-96;  8:45  ami 
MLUNG  COOE  »1fr->1-^ 


National  Institute  of  Standards  and 
Technoiogy 

Phase  Equilibria  Data  for  Ceramics 

ACTION:  Proposed  Collection:  comment 
request.  


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  I'  S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  1.  1^96 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Clearance  Officer. 
Department  of  Commerce.  Room  5327. 
14th  and  Constitution  Avenue.  NW  . 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrumentls)  and  instructions  should 
be  directed  to  Joseph  A.  Carpenter.  )r.. 
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Ceramics  Division.  Building  223 
(MATL)/Room  A256,  National  Institute 
of  Standards  and  Technology. 
Gaithersburg.  MD  20899.  (301)  975- 
6397  phone.  (301)  990-8729  fax. 
carpent@micf.nist.gov  e-mail. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NIST  seeks  to  assess  economic 
impacts  of  its  joint  program  with  the 
American  Ceramic  Society  on  the 
evaluation  and  distribution  of  relevant 
phase  equilibria  data.  The  respondents 
will  be  U.S.  ceramic  producers  and  their 
customers.  The  results  will  be  used  by 
NIST  for  program  evaluation  purposes. 

II.  Method  of  Collection 

Personnel  of  firms  in  the  U.S. 
ceramics  industry  and  their  customers 
may  respond  to  questionnaires  by  mail, 
fax  and  E-Mail.  Interviews  will  be 
conducted  by  phone. 

III.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  a  new  collection. 

Affected  Public:  Personnel  of  firms  in 
the  U.S.  ceramics  industry  and  their 
customers. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Response:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Estimated  Total  Annual  Cost: 
$40,000.  (400  X  $100  per  hour  fully 
burdened  cost  for  a  senior  level 
technical  manager.)  There  are  no 
equipment  or  maintenance  costs 
associated  with  this  collection. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have  a 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  tlie  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  will  also  become  a  matter  of  public 
record. 

Dated:  April  23. 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization. 

[FR  Doc.  96-10552  Filed  4-29-96;  8:45  am) 

BILUNG  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  042296A] 

Mid-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Black  Sea 
Bass  Advisors.  Habitat  Committee, 
Demersal  Species  Committee  (with 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  Summer 
Flounder  Board)  and  the  Surfclam  and 
Ocean  Quahog  Committee  will  hold 
public  meetings. 

DATES:  The  meetings  will  be  held  on 
May  14-16,  1996.  See  SUPPLEMENTARY 
INFORMATION  for  speciHc  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Doubletree  Inn  (at  airport),  4101 
Island  Avenue,  Philadelphia,  PA; 
telephone:  1-800-2  2  2-TREE. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19901;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION: 

May  1 4 

1 :0b  p.m.  -  3:00  p.m..  the  Black  Sea 
Bass  Advisors  will  meet. 

3:00  p.m.  -  5:00  p.m..  the  Habitat 
Committee  will  meet. 

May  J  5 

8:00  a.m.  - 12:00  p.m.,  the  Demersal 
Species  Committee  will  meet  as 
Committee  of  the  Whole  (with  ASMFC 
Summer  Flounder  Board). 

1 :00  p.m.  -  3:00  p.m.,  the  Council  will 
meet. 

3:00  p.m.  -  5:00  p.m.,  the  Surfclam 
and  Ocean  Quahog  Committee  will 
meet. 

May  16 

8:00  a.m.  -  approximately  1:00  p.m., 
the  Council  will  meet. 


The  purpose  of  these  meetings  is  to 
review  comments  for  the  Black  Sea  Bass 
Fishery  Management  Plan  (FMP)  and 
discuss  possible  revisions  to  the  hearing 
draft,  the  Mud  Dump  Draft 
Envirormiental  Impact  Statement,  and 
review  comments  and  possible  adoption 
of  Amendment  9  to  the  Surfclam  and 
Ocean  Quahog  FMP. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  dates. 

Dated:  April  23.  1996. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service 
[FR  Doc.  96-10662  Filed  4-29-96:  8:45  am) 

BILUNQ  CODE  3S10-22-F 


Pribliof  Islands,  Alaska;  Claims 
Statements  and  Recommendations; 
Report  to  Congress 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Collection  of  information  for 

report  to  Congress  under  Public  Law 

104-91. 

TITLE:  NOTICE  FOR  FILING 
STATEMENT  OF  CLAIMS  AND 
RECOMMENDATIONS  UNDER  PL. 
104-91. 

DATES:  Statements  of  claims  must  be 
filed  by  July  1,  1996. 

ADDRESSES:  Statements  of  claims  should 
be  sent  to  Mary  O'Connell,  Office  of 
General  Counsel.  NOAA,  SSMC-3, 
Room  15105, 1315  East-West  Highway. 
Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  O'Connell  at  301-713-1328. 
SUMMARY:  On  January  6, 1996,  President 
Clinton  signed  Public  Law  104—91. 
Under  Section  3  of  the  law  the  Secretary 
of  Commerce  is  directed  to  undertake 
certain  activities  with  regard  to  the 
Pribilof  Islands,  Alaska.  Section  3(c) 
directs  the  Secretary  to  prepare  a  report 
for  Congress  which  proposes  necessary 
actions  by  the  Secretary  and  Congress  to 
resolve  all  federal  responsibilities  on  the 
Islands.  The  report  must  include  the 
statement  of  claims  and 
recommendations  of  local  entities  and 
residents.  This  collection  of  information 
is  intended  to  solicit  statements  of 
claims  and  recommendations  of  local 
entities  and  residents  of  the  Pribilof 


Islands  as  required  under  the  law. 
Respondents  are  hereby  advised  that 
this  action  is  for  information  gathering 
purposes  only.  The  Secretary  of 
Commerce  has  not  been  authorized  to 
resolve  claims  submitted  and  there  are 
currently  no  federal  appropriations 
available  to  resolve  claims  raised  as  part 
of  this  process.  In  addition,  respondents 
are  advised  that  submission  of  a 
statement  of  claim  does  not  guarantee 
that  the  alleged  claim  will  be  resolved 
now  or  in  the  future.  This  information 
collection  is  only  to  provide  information 
and  recommendations  to  Congress  so 
that  it  may  make  a  determination  as  to 
the  final  resolution  of  federal 
responsibility  on  the  Pribilof  Islands. 
When  and  to  what  extent  Congress  will 
act  is  xmknown.  and  not  in  the  province 
of  the  Secretary  of  Commerce.  All 
statements  and  recommendations 
submitted  will  be  included  in  the  report 
to  Congress  after  legal  and  equitable 
review  by  the  Department  of  Commerce. 
The  recommendations  of  the 
Department  and  other  affected  agencies 
will  also  be  included  in  the  report  to 
Congress.  A  public  meeting  to  explain 
the  process  for  submitting  claims  will  be 
held  on  the  Pribilof  Islands  in 
conjunction  with  publication  of  this 
notice.  A  second  public  meeting  will  be 
held  as  soon  as  the  claims  are 
categorized  for  the  purposes  of 
summarizing  and  reporting  on  the 
information  collected.  The  final  report 
will  be  made  available  to  the  public  at 
the  same  time  it  is  submitted  to 
Congress. 

SUPPLEMENTARY  INFORMATION:  The 
National  Oceanic  and  Atmospheric 
Administration  (hereinafter  "NOAA"),  a 
bureau  of  the  Department  of  Commerce, 
has  been  tasked  with  preparation  of  the 
report  to  Congress  on  behalf  of  the 
Secretary.  This  notice  is  given  by 
NOAA's  Office  of  General  Counsel  and 
is  intended  to  advise  local  entities  and 
residents  of  the  Pribilof  Islands  of  the 
Secretary's  activities  required  under 
Section  3(c)  of  the  Act.  It  is  also 
intended  to  provide  notice  of  the 
process  and  procedure  whereby 
statements  of  claims  and 
recommendations  for  resolution  of 
federal  responsibilities  can  be  raised  by 
the  residents  and  local  entities  of  the 
Island. 

Local  entities  and  residents  are 
advised  that  this  effort  is  intended  to 
fully  and  finally  resolve  all  legal  claims 
against  the  United  States  related  to  the 
Pribilof  Islands.  Failure  to  state  a  claim 
now  may  foreclose  any  future 
opportunities. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
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to.  nor  shall  any  person  be  subject  to  a 
penahy  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection 
displays  a  current  valid  OMC  Control 
Number.  This  Notice  and  attached  form 
have  been  approved  by  the  United 
States  Office  jf  Management  and 
Budget.  It  has  received  an  emergency 
clearance  under  the  Paperwork 
Reduction  Act  to  allow  the  United 
States  government  to  comply  with  the 
terms  of  Public  Law  104-91 .  The  OMB 
control  number  of  this  request  for 
information  is  contained  in  the  upper 
right  hand  comer  of  this  Notice. 

Individual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  vary  form  2  to  40  hours  per 
response,  depending  on  the  nature  and 
complexity  of  the  claim  and  the 
supporting  documentation  available. 
For  most  respondents,  we  anticipate 
that  the  average  time  for  responding  will 
not  exceed  2  hours.  For  claimants  with 
more  detailed  claims  and  the  assistance 
of  counsel,  responding  may  take  much 
longer.  However,  we  do  not  anticipate 
that  more  than  a  few  entities  will 
require  more  than  two  hours  to  respond, 
and  in  no  event  do  we  anticipate  more 
than  40  hours  of  response  time  for  any 
claimant.  All  estimates  for  responding 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needKi,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection,  including  suggestions  for 
reducing  this  burden,  to  Mary 
O'Connell,  Office  of  General  Counsel. 
NOAA.  SSMC-3,  Room  15105.  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  A  copy  of  the  comments  should 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
D.C. 20503. 

A  form  for  fiUng  claimant's  statements 
and  recommendations  is  attached.  Each 
statement  of  claim  and  corresponding 
recommendation  must  he  filed  on  a 
separate  form.  The  form  is  designed  to 
assist  claimants  in  organizing  and 
presenting  their  statements  of  claims 
and  recommendations.  While  it 
provides  the  framework  for  presenting 
statements  and  recommendations,  the 
claimant  is  solely  responsible  for 
presenting  statements  and 
recommendations  in  sufficient  detail  to 
permit  an  appropriate  analysis  and 
finding  of  necessary  action  to  be 
recommended  to  Congress.  A  detailed 
description  of  the  degree  of  information 
required  is  described  in  the  instructions 


to  the  form  and  in  the  'PROCEDURES  ' 
section  below. 

Scope 

The  report  required  by  Congress  must 
propose  necessary  actions  by  the 
Secretary  and  Congress  to  resolve  all 
claims  with  respect  to,  and  permit  the 
final  implementation.  fulfUlment  and 
completion  of — 

(A)  Title  a  of  the  Fur  Seal  Act 
Amendments  of  1983  (16  L.S.C.  1161  rt  seq.) 
(hereinafter  "the  FSA"): 

(B)  the  land  conveyance  entitlement*  of 
local  entities  and  resident*  of  the  Pribilof 
Islands  under  the  Alaska  Native  Gaims 
Settlement  Act  (43  L.S.C  1601  el  seq] 
(hereinafter  'ANCSA"); 

(C)  the  provisions  of  Public  Law  104-91 . 
and 

(D)  any  other  matters  the  Secretary  deems 
appropriate. 

Accordingly,  all  parties  who  beUeve 
they  have  a  claim  against  the  United 
States  related  to  the  United  States's 
obligations  under  the  FSA,  the  transfer 
of  real  property  by  the  United  States 
under  ANCSA,  Public  Law  104-91.  or 
any  other  legal  or  equitable  claim 
related  to  the  United  States'  ownership, 
occupation,  management  or 
administration  of  the  Pribilof  Islands  are 
hereby  requested  to  submit  a  statement 
of  their  claims  in  accordance  with  the 
procedures  set  forth  below. 

Procedure  for  SubmittiBg  Statemento  of 
Qkims  and  Recommendations 

All  statements  of  claims  and 
recommendations  must  be  submitted  in 
writing  on  the  forms  provided  and 
postmarked  or  hand  delivered  with  an 
original  and  two  copies  no  later  than 
(insert  date  within  60  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  Failure  to  meet  this  deadline 
or  to  comply  with  the  requirements 
proscribed  in  this  notice  will  act  as  a  bar 
to  inclusion  of  the  claim  in  the  report 
to  Congress.  No  extensions  will  be 
granted. 

All  statements  should  be  directed  to 
the  Office  of  General  Counsel.  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway.  SSMC-3.  Room  15104.  Silver 
Spring.  MD.  02910.  Attention  Mar>- 
O'Connell.  Statements  made  over  the 
phone  or  in  person  to  a  representative 
of  NOAA  will  not  be  included  in  the 
report. 

To  he  included  in  the  report,  a 
statement  of  claim  must  set  forth  a 
legitimate,  well-supported  and  well- 
defined  assertion,  based  on  a  clear  set  of 
facts  and  occurrences.  To  ensure  the 
best  possible  review  and  analysis  of 
claims,  it  is  incumbent  on  the  claimant 
that  they  adhere  to  and  comply  with  the 
following  guidelines. 
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(1)  A  party  may  state  as  many  separate 
claims  as  they  have,  regardless  of 
consistency,  and  whether  based  on 
legal,  on  equitable,  or  on  both  grounds. 

(2)  Each  statement  of  claim  and 
corresponding  recommendation  must  be 
submitted  separately.  You  must  fill  out 

a  separate  form  for  each  statement  and 
corresponding  recommendation. 

(3)  Each  statement  of  claim  must  be 
stated  in  simple,  concise  and  direct 
language. 

(4)  Each  statement  of  claim  must  be 
based  on  a  separate  transaction  or 
occurrence  and  the  contents  of  each 
claim  shall  be  limited  to  a  statement  of 
a  single  set  of  circumstances. 

(5)  Each  statement  of  claim  include  a 
clear  and  concise  statement  of  the  facts 
on  which  the  claim  is  based,  and  the 
time,  date  and  place  where  the  claim 
arose. 

(6)  Each  statement  of  claim  shall 
include  as  an  attachment  copies  of  any 
documentary  evidence  relied  on  in 
asserting  the  claim.  If  the  supporting 
documentation  constitutes  confidential 
business  information  entitled  to 
protection  under  a  confidentiality 
agreement,  entitled  to  protection  under 
a  confidentiality  agreement,  please  state 
the  existence  and  nature  of  the 
documentation  and  the  need  for  its 
protection.  Do  not  fail  to  raise  a  claim 
because  of  the  need  to  work  out  a 
confidentiality  agreement. 

(7)  Each  statement  of  claim  shall 
clearly  cite  all  statutes,  regulations, 
orders  and  authorities  on  which  the 
claim  is  founded. 

(8)  Each  statement  of  claim  shall  set 
forth  and  describe,  as  applicable,  any 
treaty,  contract,  executive  order,  act  of 
Congress,  administrative  or  judicial 
proceeding,  and  any  legal  or  equitable 
theory  or  principle  relied  on  in  asserting 
the  claim.  Reference  to  particular 
provisions  shall  be  made,  or  copies  of 
the  relevant  documents  attached. 

(9)  A  statement  of  claim  can  only  be 
made  by  that  party  entitled  to  relief,  or 
their  legal  representative. 

(10)  Each  statement  of  claim  shall 
include  specific  and  concise  statements 
of  the  relief  sought,  or  a 
recommendation  for  resolution.  If 
monetary  damages  are  claimed,  each 
statement  shall  include  an  itemization 
of  costs,  and  copies  of  documentary 
evidence  supporting  those  monetary 
damages  shall  be  attached.  If  specific 
performance  is  sought,  such 
performance  shall  be  adequately 
described. 

(11)  Each  statement  of  claim  shal' 
state  the  name  address  and  phone 


number  of  the  claimant  and  shall  be 
signed  by  the  claimant. 

(12)  Each  claimant  shall  clearly  set 
forth  the  recommendations  they  have 
for  the  United  States  to  resolve  all 
obligations  to  the  Pribilof  residents  and 
local  entities. 

Public  Meetings 

Representatives  from  NOAA  will  be 
convening  the  first  of  two  public 
meetings  on  this  process  the  week  of 
May  20,  1996.  A  second  meeting  is 
planned  for  early  July,  1996.  The 
meetings  will  be  video-taped  for 
residents  who  cannot  attend.  The 
purpose  of  the  first  public  meeting  will 
be  to  answer  questions  regarding  this 
collection  of  information  and  to  assist 
you  in  responding.  The  second  public 
meeting  will  permit  NOAA  to  report  on 
and  describe  the  claims  and 
recommendations  made. 

No  written  or  oral  statements  of 
claims  will  be  accepted  at  either  public 
meeting.  Statements  of  claims  will  only 
be  accepted  in  writing,  using  the 
provided  forms,  mailed  to  the  address 
above  during  the  60  day  period  for 
submission  described  above. 

All  claimants  are  hereby  advised  that 
submission  of  a  statement  of  claim  is  for 
collection  of  information  purposes  only 
and  does  not  guarantee  that  the  claim 
will  be  resolved  as  recommended  by  the 
claimant,  or  at  all.  Failure  to  raise  and 
state  a  potential  claim,  will,  however, 
serve  as  a  bar  to  that  claim  being 
addressed  by  the  Secretary  or  Congress 
under  Public  Law  104-91. 

Dated:  April  24.  1996. 
Terry  Garcia, 

General  Counsel,  National  Oceanic  and 
Atmospheric  Administration. 

[OMB  ConU-ol  No:  0648-0312.  Expires:  7/31/ 
96! 

Instructions  for  Statement  of  Claim  Filing 
Form 

Re:  Public  Law  104-91 

Instructions:  Use  this  form  to  file  a 
statement  of  claim  and/or  recommendation 
as  called  for  in  the  "Notice  for  Filing 
Statement  of  Claim  and  Recommendation 
Under  Public  Law  104-91"  ("the  Notice"). 
This  form  is  intended  to  assist  claimants  in 
organizing  and  presenting  their  claims  and 
recommendations.  While  it  provides  the 
framework  for  presenting  statements  of 
claims,  the  claimant  is  solely  responsible  for 
presenting  claims  in  sufficient  detail  to 
permit  an  appropriate  analysis  and  finding  of 
necessary  action.  E)etailed  instructions 
regarding  the  content  required  to  assure  an 
adequate  analysis  of  each  claim  is  provided 
in  the  Notice.  PLEASE  NOTE:  ALL 


CLAIMANTS  MUST  SUBMIT  AN  ORIGINAL 
PLUS  TWO  COPIES  OF  EACH  CLAIM. 

State  each  claim  on  a  separate  form,  and 
answer  each  question  for  each  claim 
separately.  Be  as  clear,  concise  and  accurate 
as  possible.  Provide  all  facts  and  copies  of  all 
documents  relied  on  in  asserting  a  claim.  If 
additional  space  is  needed  for  any  question, 
attach  separate  sheets  of  pap)er.  For  each 
attachment  to  the  response  (including  copies 
of  documents  and  extra  space  to  answer 
questions)  be  sure  to  put  the  claimant's 
name,  the  claim  number  it  corresponds  to 
and  the  question  being  answered  in  the 
upper-right-hand  comer 

(1).  Self  Explanatory. 

(2).  Signify  whether  the  claimant  is  the 
party  entitled  to  relief,  a  legal  representative, 
a  resident  or  a  legal  representative  of  a  local 
entity.  Check  all  that  apply. 

(3).  Fill  in  Total  number  of  claims 
submitted.  Note:  At  the  top  of  the  form  fill 
in  the  numbered  claims  represented  on  the 
form  and  the  total  number  of  claims  in  the 
spaces  provided.  USE  A  SEPARATE  FORM 
FOR  EACH  CLAIM. 

(4).  Summary  of  Claim.  State  the  potential 
claim  against  the  United  States  government. 
Identify  the  underlying  facts  supporting  the 
claim  (state  the  facts  and  circumstances 
leading  to  the  claim — including  time,  date, 
place,  and  persons  involved.  Additional 
sheets  of  paper  may  be  attached  to  explain 
the  claim,  but  they  must  be  numbered  to 
correspond  to  this  claim  and  this  question) 

NOTE:  A  claim  cannot  be  reviewed 
adequately  without  presentation  of  all 
relevant  facts  and  documents.  If  copies  of 
documents  are  provided,  please  number 
them  to  correspond  to  the  correct  claim 
number  and  this  question. 

If  a  confidentiality  agreement  is  required  to 
protect  documents  being  disclosed,  please 
state  the  reason  such  an  agreement  is 
justified  on  a  separate  sheet  of  paper  and 
attach  to  the  corresponding  form. 

(5).  Self  explanatory. 

(6).  If  the  claim  is  based  on  a  statute, 
regulation,  treaty,  order,  contract,  act  of 
Congress  or  other  authority,  please  cite  and 
attach  a  copy  to  this  form.  Please  number  the  " 
attachments  to  correspond  to  the  correct 
claim  number  and  this  question. 

(7).  State  the  type  of  relief  sought.  If  you 
are  seeking  monetary  damages,  please 
itemize  the  costs  incurred  which  suppKirt  the 
claim  for  damages.  Include  copies  of  invoices 
and  bills  for  those  costs.  If  seeking  specific 
p>erformance,  describe  that  performance  in 
detail.  Also,  state  and  describe  other 
recommendations  for  the  United  States  to 
resolve  all  obligations  to  the  Pribilof 
residents  and  local  entities. 

The  claimant's  signature  is  required  for 
this  form.  Please  read  the  declaration  and 
print  and  sign  claimant's  name  in  the  space 
provided  to  acknowledge  the  truthfulness  of 
the  information  and  notice  of  pK>ssible 
adverse  actions  and/or  punishment  for  false 
statements  pursuant  to  18  U.S.C.  §  1001. 

BILUNO  COOe  3S10-12-M 


COMPITTE  TMB  FOfWI  FOB  EACH  CLAW 

aaim  No.     of  


loMBD 


Conlrat  Ito.:  064S-0312 
7/31/96 


Name: 


Address : 


Phone : 


PRIBILOF  STATEMENT  OF  CLAIM  FILING  FORM  AUTHORIZED  UNDER  P.L.  104-91 
1.   Claimant 


2.   Subiirittad  By 


Legal  Representative  I — I 
Resident  I — I 

Local  Entity  I — I 


3.      Total  Number  of  Claims  Submitted  by  Claimant 


4.     Summary  of  Oaim:    Provide  al  Supporting  Facts.  Examplas  inckide  tort 

f«d«il  tnist  claims  and  cWms  for 


I     I  Check  here  if  you  are  attaching  supporting  evidence  or  documentation 


5.     Description  and  Location  of  Affected  Property 


6.    Basis  for  Claim: 


Chack  aid  Prooid*  CHaliaM  to 


Mid  copy  <d 


I I  Statutory  

I I  state   Code   

I I    other  :ei.ef.y   Exp.. -n 


I I  Regulatory 

LJ  Municipal 


:ode 


«^ 


/ 


1  j*     --     T^    er 


UMI 


19052 


Federal  Register  /  Vol.  61.  No.  84  /  Tuesday,  April  30.  1996  /  Notices 


7.      Raief  Requested 


1 I  Monetary  Damages  m  the  amount  of  $ 


I 1  Specific  Performance  or  action  to  be  taken  by  Federal  Government  Br.»fiy  Describe 


Dot 


her   Recommended   Relief:       Bn.fiy  Deicnt* 


I  declare  that  I  have  truthfully  completed  this  form  to  the  best  of  my  knowledge  arul  belief. 

I  understand  that  a  false  statement  on  this  form  Is  grournls  for  denial  or  bar  to  tfie  claim  being  addressed 

in  this  form,  and  grounds  for  possible  punishment  by  fine  or  imprisonment  as  pfovided  in  18  U.S.C.   $  1001 


Print  Name: 


Signature: 


Date: 


FCR  NCAA  USE  ONLY 


>4otwirhs;Landinq  any  other  provision  of  -aw,  no  person  is  required  to  respond  to.  nor  shall  any  person  be  subject  to 
a  penalty  for  failure  to  comply  with  a  ccllection  of  information,  subject  to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collec-ion  displays  a  current  valid  OMC  Control  Number    This  form  has  been  approved  by 
the  United  States  office  of  Management  and  Budget    It  has  received  an  emergency  clearance  under  the  Paperwork 
Reduction  Act  to  allow  the  United  States  government  to  comply  with  the  terms  of  Public  Law  104-91.   The  0MB  control 
number  for  this  request  for  informat.on  is  contained  in  the  upper  right  hand  corner  of  this  form. 


[FR  Do<  96-1060:)  Filed  4-2<)-96:  8  45  am] 
BILUMG  CODE  1510-12-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  drK:unu>nt  appearing  on  page 
15225.  FR  Doc.  96-850fi,  in  the  issue  of 
April  5.  1996.  in  the  first  column,  the 
following  NSN  shown  as  7520-01-424- 
4862  should  read  7520-01^24-4861.  in 
the  same  document,  appearing  in  the 
same  column,  the  NSN  shown  as  81.35- 
00-689-9466  should  read  8135-00- 
618-1783 
Beverly  L.  Milkinan. 
Executive  Director 

(FR  Dtx    96-10641  Filed  4-29-96.  HAS  am| 
BILLMO  COOC  USJ-OI-P 


Additions  to  the  Procurement  List; 
Correction 

hi  the  document  appearing  on  page 
1  7281.  FR  Doc.  96-9732,  in  the  issue  of 
April  19,  1996.  in  the  first  column,  the 
following  item  should  be  deleted  from 
the  document — Gloves,  Patient 
Examining  (6515-01-364-8553). 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Dof .  96-10642  Filed  4-29-96;  8:45  am] 

BILLING  COOC  USJ-OI-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 


action:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperworlt 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessar>'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
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of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  1,  1996. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
OASD  (Force  Management  Policy/ 
Military  Personnel  Policv/ 
Compensation),  ATTN:  LTC  William 
Foster,  OASD(MPP)COMP,  Pentagon 
Rm.  2B279,  Washington.  DC  20301- 
4000. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703)  693-1068. 

Title,  Associated  Form,  and  OMB 
Number:  Validation  of  Public  or 
Community  Service  Employment 
Performed  by  Retired  Personnel  Retireti 
Under  the  Temporary  Early  Retirement 
Authority  (TERA)  for  Increased 
Retirement  Compensation,  DO  Form 
2676.  OMB  Number  0704-0357. 

Needs  and  Uses:  Public  Law  102-484. 
Section  4464  required  the  Department  of 
Defense  to  develop  policy  and 
procedures  to  validate  and  credit 
increased  retirement  compensation  for 
qualifying  public  and  community 
service  employment  performed  by 
retired  personnel  of  the  Armed  Forces 
under  the  earlv  retirement  program. 
Affected  Public: 

a.  Individuals  or  Households. 

b.  State,  Local  or  Tribal 
Governments. 

c.  Not-for-Profit  Institutions. 
Annual  Burden  Hours:  800  hours. 
Number  of  Respondents:  4.800. 
Responses  per  Respondent:  1. 
Average  Burden  per  Response:  10 

minutes. 

Frequency-  On  occasion  annually 
thereafter. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  information  is  needed  to  support 
the  information  collection  requirements 
of  Public  Law  102-484  which 
established  the  Temporary  Early 
Retirement  Authority  (TER.'X).  tERA  is 
a  DoD  force  reduction  tool.  It  authorizes 
Service  members  who  are  short  of  their 
20  year  retirement  to  accumulate  credit 
by  finding  employment  with  local 
governments  and  non-profit 
organizations.  The  DD  Form  2676 
"Validation  of  Public  or  Community 
Service  Employment"  was  developed  as 
part  of  a  systematic  employment 


reporting  mechanism.  Employers  certify 
public  or  community  service 
employment  and  retired  members 
submit  the  employment  validation  form, 
DD  Form  2676  to  the  Defense  Manpower 
Data  Center  for  processing. 

Dated:  April  24,  1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc  96-10580  Filed  4-29-96.  8:45  ami 
BILUNG  CODE  SOWMM-M 


Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Disposal  and  Reuse  of  Ontario  Air 
National  Guard  Station,  Ontario,  CA 

The  United  States  Air  Force  (Air 
Force)  is  issuing  this  notice  to  advise 
the  public  that  the  Air  Force  intends  to 
prepare  an  Environmental  Assessment 
(EA)  to  assess  the  potential 
environmental  impacts  of  disposal  and 
reuse  of  Ontario  Air  National  Guard 
Station  (ANGS),  Ontario.  California. 

The  EA  will  address  the  potential 
environmental  impact  of  disposal  of  the 
proportv  to  public  or  private  entities,  as 
well  as  the  potential  environmental 
impact  of  all  reasonable  reuse 
alternatives. 

To  provide  a  forum  for  public  officials 
and  the  community  to  provide 
information  and  comments,  a  scoping 
meeting  will  be  held  in  Ontario. 
California,  on  May  2.  1996,  and  the 
scoping  period  will  extend  to  31  May 
1996.  Notice  of  the  time  and  location  of 
this  meeting  will  be  provided  at  a  later 
date,  and  publicized  in  the  communit\ 
The  purpose  of  this  meetmg  is  to  help 
identify  issues  that  need  to  be  assessed 
and  discussed  in  the  EA.  During  this 
meeting,  the  Air  Force  will  discuss  the 
proposal  to  dispose  of  Ontario  ANGS. 
describe  the  process  involved  in 
preparing  an  EA,  and  ask  for  help  in 
identifving  alternative  uses  for  Ontario 
ANGS  and  any  significant 
environmental  impacts  that  may  result 
from  its  disposal  by  the  Air  Force.  In 
soliciting  disposal  and  reuse 
alternatives,  the  Air  Force  will  consider 
all  reasonable  alternatives  offered  by 
any  federal,  state,  or  local  government 
agencv,  and  any  federally-sponsored  or 
private  entity  or  individual. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environmental  issues  and 
disposal  and  reuse  alternatives  to  be 
included  in  the  EA,  the  Air  Force 
recommends  that  comments  and  reuse 
proposals  be  presented  at  the  upcoming 
scoping  meeting  or  forwarded  to  the 


address  listed  below  at  the  earliest 
possible  date.  The  Air  Force  will. 
however,  accept  additional  comments  at 
anv  time  during  the  envirorunental 
impact  analysis  process. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  Ontario  ANGS  disposal 
and  reuse  EA  to:  Mr  George  Gauger. 
AFCEE/ECM,  3207  North  Road.  Brooks 
AFB.  TX  78235-5363.  210/536-6545  or 
210/53&-3839. 
Patsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  96-10653  Filed  4-29-96.  B  45  nrr.] 
BILLING  COOC  3n0-0l-W 


Defense  Logistics  Agency 

Finding  of  No  Significant  Impact  for 
the  Defense  Logistics  Agency  Early 
Base  Realignment  and  Closure  (BRAC) 
Action 

AGENCY:  Defense  Logistics  Agency 
(DLA).  Department  of  Defense. 

ACTION:  Notice. 


SUMMARY:  The  Defense  Logistics  Agency 
(DLA)  prepared  a  programmatic 
environmental  assessment  pursuan;  lo 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-15081 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  (42  ISC 
4321  et  seq.)  which  evaluated  the 
potential  envirorunental  and 
socioec  nnomir  effects  associaied  with 
realigning  designated  mission'^  and 
personnel  to  enduring  DLA  activities 
pursuar.t  to  recommendations  bv  the 
BR.^C  Commission  and  rflatcd 
discretionary  action  plans.  The 
environmental  assessment  resulted  in  a 
finding  of  no  significant  environmental 
or  sorioecononiu;  inipac  t 
EFFECTIVE:  April  30.  19yt- 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  F.G.  Leeder.  I'SN.  Sialf 
Director.  Pubhc  Affairs.  Defense 
Logistics  Agency.  87  25  I<»hn  |.  Kingman 
Road.  Suite  2533.  Attn  (AAV.  Ft. 
Belvoir.  VA  22060-fi22(i.  !703)  767- 
6200. 

SUPPLEMENTARY  INFORMATION:  In 
summary,  the  DL.-\  propcst'ti  action, 
identified  as  the  preferred  al;<^-native.  is 

to: 

•  Disestablish  tne  Defense  Contract 
Management  District  (DCMDl  South 
located  in  Marietta.  G.\.  and  redistribute 
its  mission  workload  to  the  two 
enduring  DCMDs.  DCMD  East  in  Boston. 
MA.  and  DCMD  West  in  El  Segunrio. 

CA 

•  Relocate  the  Defense  Contract 
Management  Command  International 
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from  Gentile  Air  Force  Base,  Dayton. 
OH.  to  the  DLA  complex  at  Fort  Belvoir, 

VA 

•  Relocate  the  Defense  Distribution 
Depot  missions  that  remain  after  the 
di.sestablishnient  of  the  depots  at 
Charleston,  SC,  Oakland,  CA.  Pensacola. 
PL:  and  Tooele,  UT.  to  the  following 
receiving  Defense  Distribution  Depots: 
lacksonville.  FL:  San  loaquin.  CA:  San 
Diego,  CA,  Red  Rjver.  TX;  Norfolk,  VA; 
Sesquehanna.  PA:  Barstovv,  CA;  Puget 
Souiid,  VVA:  Cherry  Point.  NC,  and 
Military  sf;rvices  depot/supply  activities 
at  the  Navy  1  rident  Retit  Facility.  Kings 
Bay.  CA;  Naval  Aviation  Depot,  North 
island.  Shji  Diego.  CA,  and  Sierra  Army 
Depot,  Herlong,  CA.  using  existing 
fficilities  iind  materiel  storage  and 
procassicMi  rapacity. 

•  Close  the  Defense  Clothing  Factory, 
Philadelphia.  FA.  and  reassign  'he  flag 
manufacturing  mission,  consisting  of  21 
personnel,  to  the  Defense  Personnel 
Support  Center,  already  located  on  the 
same  site 

•  Disestablish  the  Defense  Fuel 
Support  Point.  Escanaba,  Ml.  and  return 
the  fac.lity  to  the  U.S.  Air  Force  for 
disposal. 

•  ('lose  13  Defense  Reutilization  and 
Miirketing  Offices  (DRMOs)  located  on 
closing  military  installations  and 
relocate  residual  missions  to  the 
enduring  DRMOs.  Dispose  of  surplus 
cind  hazardous  property  by  reutilization, 
transfer,  donation,  sale,  or  ultimate 
disposal  (disposal  service  contract)  prior 
to  the  DRMO  relocation  or 
disestablishment. 

The  only  alternatives  considered  were 
the  proposed  action,  which  was  the 
preferred  alternative,  and  the  no  action 
alternative.  No  other  alternatives  were 
considered  reasonable  because  of  their 
inability  to  satisfy  BRAC  Commission 
directives  or  DLA  mission  requirements. 
Any  other  alternative  would  entail 
extensive  renovation  of  existing 
facilities,  leasing  of  off-base  facilities, 
and/or  construction  of  new  facilities. 
Additionally,  customer  support  would 
be  diminished  and  costs  to  conduct 
business  would  be  substantially 
increased. 

The  environmental  assessment 
showed  that  implementing  the  proposed 
action  would  result  in  only  minimal  or 
no  environmental  or  socioeconomic 
impact.  A  small  but  positive  would  be 
realized  through  a  net  reduction  in 
DLA's  consumption  of  natural 
resources,  thereby  lessening  negative 
environmental  effects  associated  with 
routine  support  of  Armed  Forces 
activities.  Analysis  of  the  consequences 
of  the  proposed  action  at  the  program 
level  does  not  indicate  the  need  for 
mitigation  measures.  Accordingly,  an 


Environmental  Impact  Statement  will 
not  be  prepared. 

A  public  comment  period  rpk>arding 
the  environmental  assessment  will 
begin  at  the  time  of  publication  of  this 
notice  and  will  conclude  30  days 
following  Copies  of  the  on  /ironmental 
assessment  .'re  available  for  inspection 
at  the  address  listed  above.  Int-^r.  sted 
parties  mav  contact  the  DLA  PubiiL 
Affairs  Office  at  (703)  767-6200. 

Dared  April  Z4.  1906. 
Jan  B.  Reitmdn. 

Stuff  Din-ctor  (Environmental  and  Safety 
PoIkvI 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-1 1 50-000] 

Wheeled  Electric  Power  Company; 
Notice  of  Issuance  of  Order 

April  25. 1996. 

On  February  23.  1996,  as  amended 
March  18.  1996,  Wheeled  Electric  Power 
Company  (WEPC)  submitted  for  filing  a 
rate  schedule  under  which  WEPC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  WEPC 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
WEPC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  WEPC. 

On  April  17,  1996.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  seciuities  or  assumptions.of 
liability  by  WEPC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  WEPC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 


purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  WEPC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  17, 
1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  tJie  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington,  D,C.  20426. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

IFR  Doc.  96-10635  Filed  4-29-96;  8:45  am) 
BILUNG  CODE  e717-01-M 


[Docitet  No.  EQS6-69-000,  •!  al.] 

Enpak  Power  (Private)  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  22,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enpak  Power  (Private)  Company 

IDocket  No.  EG96-59-O00I 

On  April  18,  1996,  Enpak  Power 
(Private)  Company  ("Enpak"),  with  its 
principal  office  at  Nasr  Chambers,  Block 
19,  Markaz  F-7,  Islamabad,  Pakistan, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Enpak  states  that  it  is  a  private 
unlimited  liability  company  organized 
under  the  laws  of  the  Islamic  Republic 
of  Pakistan.  Enpalcwill  be  engaged 
directly  and  exclusively  in  owning  an 
approximately  782  MW  fuel  oil-fired 
electric  generating  facility  located  in  the 
Province  of  Punjab,  Pakistan.  Electric 
energy  produced  by  the  facility  will  be 
sold  at  wholesale  to  the  Water  and 
Power  Development  Authority,  a 
Pakistan  statutory  entity  that  is  the 
largest  electric  power  supplier  in  the 
Province  of  Punjab.  Enpak  may,  in  the 
future,  sell  electricity  at  retail  in  a 
foreign  country,  although  no  such  sales 
are  presently  contemplated.  In  no  event 
will  any  electric  energy  be  sold  to 
consumers  in  the  United  States. 

Comment  date:  May  14. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
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of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Maine  Public  Service  Company 

IDocket  No.  ER96-727-0001 

Take  notice  that  on  April  15,  1996, 
Maine  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  May  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER96-977-0O0i 

Take  notice  that  on  April  18. 1996. 
Consolidated  Edison  Company  of  New 
York.  hic.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  May  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER96-1412-000I 

Take  notice  that  on  April  16,  1996. 
Kansas  City  Power  &  Light  Company 
(KCPL)  in  responses  to  staff  inquiry, 
amends  the  original  March  27, 1996, 
filing  in  the  above-referenced  docket  to 
include  the  methodology  for  the 
recovery  of  emission  allowances.  KCPL 
requests  the  same  effective  date  as  of  the 
earlier  filing.  June  1. 1996. 

Comment  date:  May  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Power  Company 

IDocket  No.  ER96-1 574-000) 

Take  notice  that  on  April  15,  1996. 
Duke  Power  Company  tendered  for 
filing  copies  of  the  true-up  filing  for 
calendar  Year  1995  under  Article  II. 3  of 
the  Settlement  Agreement  in  this 
docket. 

Comment  date:  May  6.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Illinois  Light  Company 

IDocket  No.  ER96-1575-O001 

Take  notice  that  on  April  16.  1996, 
Central  Illinois  Light  Company  (CILCO). 
tendered  for  filing  with  the  Commission 
a  substitute  Index  of  Customers  under 
its  Coordination  Sales  Tariff  and  service 
agreements  for  four  new  customers. 

CILCO  requested  an  effective  date  of 
April  17.  1996. 

Copies  of  the  filing  were  served  on  all 
affected  customers  parties  and  the 
lUinois  Commerce  Commission. 

Comment  date:  May  6.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER96-1 5 76-000) 

Take  notice  that  on  April  16, 1996, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  UtiliCorp  United  Inc. 
under  its  CS-1  Coordination  Sales 

Tariff. 

Comment  date:  May  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service 
Corporation 

IDocket  No.  ER96-1577-O001 

Take  notice  that  on  April  16.  1996. 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an  executed 
service  Transmission  Service  Agreement 
between  WPSC  and  UtiliCorp  United 
Inc.  The  Agreement  provides  for 
transmission  service  under  the 
Comparable  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  7. 

WPSC  requests  that  the  agreement 
become  effective  retroactively  to  April 
15.  1996. 

Comment  date:  May  6.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER96-1 578-000]  . 

Take  notice  that  on  April  16. 1996, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
Service  Agreements  (the  Agreements) 
between  PP&L  and  NorAm  Energy 
Services,  Inc.,  dated  March  28,  1996. 
and  between  PP&L  and  Coral  Power. 
L.L.C.,  dated  March  25,  1996. 

The  Agreements  supplement  a  Short 
Term  Capacity  and  Energy  Sales 
umbrella  tariff  approved  by  the 
Commission  in  Docket  No.  ER95-782- 
000  on  June  21.  1995. 

In  accordance  with  the  policy 
announced  in  Prior  Notice  and  Filing 
Requirements  Under  Part  II  of  the 
Federal  Power  Act.  64  FERC  i  61 .139, 
clarified  and  reh'g  granted  in  part  and 
denied  in  part.  65  FERC  1 61,081  (1993), 
PP&L  requests  the  Commission  to  make 
the  Agreements  effective  as  of  April  16, 
1996,  because  service  will  be  provided 
under  an  umbrella  tariff  and  each 
service  agreement  is  filed  within  30 
days  after  the  commencement  of  serv  ice. 
In  accordance  with  18  CFR  35.11,  PP&L 
has  requested  waiver  of  the  sixty-day 
notice  period  in  18  CFR  35.2(e)  PP&L 
has  also  requested  waiver  of  certain 
fifing  requirements  for  information 
previously  filed  with  the  Commission  in 
Docket  No.  ER95-782-000. 


PP&L  states  that  a  copy  of  its  filing 
was  provided  to  the  customers  involved 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Atlantic  City  Electric  Company 

[Docket  No.  ER96-1 579-000) 

Take  notice  that  on  April  16.  1996. 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  an  Agreement  for 
Short-Term  Energy  Transactions 
between  ACE  and  NorAm  Energy 
Services.  Inc.  ACE  requests  that  the 
Agreement  be  accepted  to  tjecome 
effective  April  17. 1996. 

Copies  of  the  fifing  were  served  on  the 
New  Jersey  Board  of  Regulator*' 
Commissioners. 

Comment  date:  May  6.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER96-1 580-000) 

Take  notice  that  on  April  16.  1996. 
Minnesota  Power  &  Light  Company 
tendered  for  filing  a  Point-to-Point 
Transmission  Service  Tariff  and  a 
Network  Integration  Service 
Transmission  Tariff.  Minnesota  Powers 
tariffs  are  consistent  in  all  substantive 
respects  with  the  terms  and  conditions 
of  service  contained  in  the  pro  forma 
tariffs  included  in  the  Notice  of 
Proposed  Rulemaking  in  Promoting 
Wholesale  Competition  Through  Open- 
.Access  Non-Discnminaton. 
Transmission  Services  bv  Public 
Utilities.  Docket  No.  RM'95-8-000 

Comment  date:  May  6.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  James  M.  Hoak.  )r. 

[Docket  No  lD-2425-OOll 

Take  notice  that  on  April  12.  1996. 
James  M.  Hoak,  Jr.  (Applicant)  tendered 
for  filing  cm  application  under  Section 
305(b)  of  the  Federal  Power  .Act  to  hold 
the  following  positions: 
Director — MidAmerican  Energy 

Companv 
Director  and  Officer— Hoak  Securities 

Corp. 

Comment  date:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary- 

|FR  Doc.  9&-10632  Filed  4-29-96.  8:45  ami 
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[Docket  No.  EL91-195-023,  et  at.] 

Western  Systems  Power  Pool,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  24,  1996 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Western  Systems  Power  Pool 

(Docket  No.  ER91-195-023] 

Take  notice  that  on  April  17,  1996, 
the  Western  Systems  Power  Fool 
(WSPP)  filed  certain  information  to 
update  its  January  30.  1996.  quarterly 
filing.  This  data  is  required  by  Ordering 
Paragraph  (D)  of  the  Commission's  June 
27.  1991,  Order  (55  FERC  1  61.495)  and 
Ordering  Paragraph  (C)  of  the 
Commission's  June  1,  1992,  Order  on 
Rehearing  Denying  Request  Not  To 
Submit  Information.  And  Granting  In 
Part  And  Denying  In  Part  Privileged 
Treatment.  Pursuant  to  18  CFR  385.211, 
W.SPP  has  requested  privileged 
treatment  for  some  of  the  information 
filed  consistent  with  the  )une  1.  1992 
order.  Copies  of  WSPPs  informational 
filing  are  on  file  with  the  Commission, 
and  the  non-privileged  portions  are 
available  for  public  inspection. 

2.  Amoco  Energy  T'-ading  Corporation 

IDocket  No  ER95-1 359-002 1 

Take  notice  that  on  April  3,  1996, 
Amoco  Energy  Trading  Corporation 
tendered  for  filing  a  Notice  of 
Succession  adopting,  ratifying  and 
making  its  own  in  every  respect  all 
applicable  rate  schedules  and 
supplements  thereto,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Amoco  Power  Marketing 
Corporation. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  DuPont  Power  Marketing  Inc. 

IDocket  No.  ER95-1 44 1-003] 

Take  notice  that  on  April  8, 1996, 
Dupont  Power  Marketing  Inc.  tendered 
for  filing  a  Notice  of  Succession  stating 
that  effective  March  15, 1996,  Conoco 
Power  Marketing  Inc.'s  name  was 
changed  to  DuPont  Power  Marketing 
Inc. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Company 

IDocket  No.  ER96-496-0021 

Take  notice  that  on  April  12,  1996, 
Northeast  Utilities  Service  Company 
tendered  for  filing  copies  of  its  revised 
tariff  sheets  pursuant  to  the 
Commission's  March  29, 1996,  Order 
issued  in  Docket  No.  ER96-496-000. 

Comment  date:  May  10,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 

IDocket  No  ER96-1066-000| 

Take  notice  that  on  April  10,  1996, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  Amendment 
to  its  filing  in  this  docket  clarifying  its 
intent  to  provide  no  jurisdictional  sales 
for  resale  or  transmission  services  in 
connection  with  any  transactions  under 
the  AIG  Trading  Corporation 
Scheduling  Services  Agreement 
(Agreement). 

Copies  of  this  filing  were  served  upon 
AIG  Trading  Corporation  and  the 
Oregon  Public  Utility  Commission. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Atlantic  City  Electric  Company 

(Docket  No.  ER96-1 373-000] 

Take  notice  that  on  April  12,  1996, 
Public  Service  Electric  &  Gas  Company 
tendered  for  filing  a  Certificate  of 
Concurrence  in  the  above-referenced 
docket. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  KG  United  Corporation 

IDocket  No.  ER96-1446-OO0] 

Take  notice  that  on  April  17,  1996,  KC 
United  Corporation  tendered  for  filing 
additional  information  to  its  March  29, 
1996,  filing  in  the  above-referenced 
docket. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Midwest  Energy  Inc. 

IDocket  No.  ER96-1 497-000) 

Take  notice  that  on  April  10, 1996, 
Midwest  Energy  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  cf  this  notice. 

9.  Illinois  Power  Company 

(Docket  No.  ER96-1 58 1-000] 

Take  notice  that  on  April  17, 1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Koch  Power  Services,  Inc. 
will  take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of.March  29,  1996. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Illinois  Power  Company 

IDocket  No.  ER96-1 582-000] 

Take  notice  that  on  April  17,  1996. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  PECO  Energy  Company — 
Power  Team  will  take  service  imder 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1,  1996. 

Comment  date:  May  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Illinois  Power  Company 

IDocket  No.  ER96-.1 583-000] 

Take  notice  that  on  April  17,  1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Federal  Energy  Sales  Inc. 
wall  take  service  under  Illinois  Power 
Company'sJ'ower  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1,  1996. 

Comment  date:  May  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Wisconsin  Power  and  Light 
Company 

IDocket  No.  ER96-1 584-000) 

Take  notice  that  on  April  17,  1996, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  fiUng  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Tariff  between  itself  and  Federal 
Energy  Services  Inc.  (FES).  WP&L 
respectfully  requests  a  waiver  of  the 
Commission's  notice  requirements,  and 
an  effective  date  of  April  8, 1996. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Company, 
NEES  Transmission  Services,  Inc., 
Granite  State  Electric  Company, 
Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company 

(Docket  No.  ER96-1 585-000] 

Take  notice  that  on  April  17, 1996, 
New  England  Power  Company  NEES 
Transmission  Services,  Inc.,  and  certain 
of  its  affiliates  tendered  a  series  of 
agreements  and  amendments  to 
agreements  to  permit  Granite  State 
Electric  Company  and  New  Hampshire 
Electric  Cooperative,  Inc.  to  participate 
in  the  retail  Pilot  Program  ordered  by 
the  New  Hampshire  Public  Utilities 
Commission  (PUC).  The  filing 
companies  seek  waiver  of  the 
Commission's  advance  notice 
requirements  in  order  to  implement  the 
documents  tendered  in  this  filing  on  the 
schedule  established  and  authorized  by 
the  New  Hampshire  PUC. 

Comment  dote:  May  8,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

(Docket  No.  ER96-1 586-000] 

Take  notice  that  on  April  17,  1996. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergv's  Non-Firm  Power  Sales 
Standard  Tariff  (tha  Tariff)  entered  into 
between  Cinergy  and  the  South  Carolina 
Public  Service  Authority. 

Cinergy  and  the  South  Carohna  Public 
Service  Authoritv  are  requesting  an 
effective  date  of  April  22.  1996. 

Comment  date:Ma\  8.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duke  Power  Company 

(Docket  No.  ER9&-1 587-000] 

Take  notice  that  on  April  17,  1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  Schedule  MR  Transaction 
Sheets  under  Service  Agreement  No.  3 
of  Duke's  FERC  Electric  Tariff,  Original 
Volume  No,  3. 


Comment  date:  May  8.  1996.  in 
accordance  with  Standard  ParagrajA  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-1588-(X)0] 

Take  notice  that  on  April  18,  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  ser\'ice 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Citizens  Lehman 
Power  Sales  under  Rate  GSS. 

Comment  date':  May  8.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-1 589-000) 

Take  notice  that  on  April  18,  1996. 
Public  Service  Electric  and  Gas 
Company  (PSE&G).  tendered  for  filing 
an  initial  rate  schedule  to  provide  fully 
interruptible  transmission  ser\'ice  to 
Coral  Power  LLC.  for  deliven."  of  non- 
firm  wholesale  electrical  power  and 
associated  energy  output  utilizing  the 
PSE&G  bulk  power  transmission  system. 

Comment  date:  May  8.  1996,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company, 

(Docket  No  ER96-159O-O00I 

Take  nonce  that  on  April  18.  1996. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Norani  Energy 
Services,  Inc.  (NES)  dated  April  16. 
1996.  This  Service  Agreement  specifies 
that  NES  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Companies' 
Energy  Transmission  Service  Tariff 
accepted  bv  the  Commission  on 
September'28.  1995  in  Docket  No. 
ER95-7yi-O00  and  designated  as  FERC 
Electric  Tariff.  Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  Oate 
of  April  16.  1996.  for  the  Service 
Agreement.  GFU  has  served  copies  of 
the  filing  on  regulator)-  agencies  in  New 
Jersey  and  Pennsylvania  and  or;  NES 

Comment  date:  May  8.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.. 

19.  Herman  J.  Russell 

Docket  No,  ID-2572-001      . 

Take  notice  that  on  April  12.  1996. 
Herman  J.  Russell  (Applicant)  tendered 


for  filing  an  application  under  Section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
Director — Georgia  Power  Company 
Director — National  Service  Industries, 

Inc. 

Comment  date:  May  10.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Steven  L.  Kitchen 

IDocket  No.  ID-2709-001] 

Take  notice  that  March  20.  1996, 
Steven  L.  Kitchen  (Apphcant)  tendered 
for  filing  an  application  under  Section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
Director— Westar  Electric  Marketing. 

Inc. 
Executive  Vice  President— Western 

Resources,  Inc. 
Director — Kansas  Gas  and  Electric 

Company 

Comment  date:  May  10,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

21.  )ohn  K.  Rosenberg 

(Docket  No.  ID-2947-OOOi 

Take  notice  that  on  March  20.  1996. 
John  K.  Rosenberg  (Apphcant)  tendered 
for  filing  an  apphcation  under  Section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
Director— Westar  Electric  Marketing  Inc 
Executive  Vice  President  and  General 

Counsel — Western  Resources.  Inc. 

Comment  date:  May  8.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

Standard  Paragraph 

E  .^ny  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  .N.E..  W.ishington.  D  C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  !18  CFR  385  21 1 
and  18  CFR  385.214)  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  bv  the  Comnussion  in 
determining  the  appropriate  action  to  be 
t.iken.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
.Any  person  wishing  to  become  a  pa.rty 
must  file  a  motion  to  intervrne.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  ayailable  for  public 
inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretan' 

(FR  Doc.  96-10634  Filed  4-29-96;  845  ami 
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Notice  of  Intent  To  File  an  Application 
for  a  New  License 

April  24.  ls«9f. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Typp  of  filing:  Notice  of  Intent  to 
File  .An  Application  for  a  New  License. 

b  Proiect  Vo    2566. 

c.  Date  filed  March  27.  1996. 

d.  Submitted  By:  Consumers  Power 
Company,  current  licensee 

e.  .\'aine  of  Project:  Webber. 

f.  Location:  On  the  Grand  River,  in 
Lyons  and  Portland  Townships,  Ionia 
County.  Michigan. 

i?.  Filed  Pursiinnt  to:  18  CFR  16.6  of 
the  Commission's  Regulations 

h.  Effective  date  of  original  license: 
April  1.  1962 

i.  Expiration  date  of  original  license: 
March  30.  2001. 

).  The  project  consists  of:  (1)  a  32-foot- 
high,  1200-foot-iong  dam  consisting  of 
an  earthfill  embankment  with  concrete 
core  wall  section,  a  reinforced  concrete 
gated  spillway  section,  and  intake 
sections;  (2j  a  7.0-mile-long  reservoir 
having  a  660  acre  surface  area  at  normal 
pool  elevation  684.4  feet  USGS;  (3)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
3,250-Kw;  (4)  circuit  breakers  and 
transformer  banks;  and  (5)  appurtenant 
facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Consumers  Power  Company,  330 
Chestnut  Street,  Cadillac,  MI  49601, 
Attn:  Judy  A.  Schneider  (616)  779-5516. 

1.  FERC  contact:  Charles  T.  Raabe 
(202)  219-2811. 

m.  Pursuant  to  18  CFR  16  8,  16.9,  and 
16.10,  each  apphcation  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  March  30,  1999. 
Linwood  A.  Watson,  )r., 
Acting  Secrvtary. 
[KR  Doc.  96-10586  Filed  4-29-96:  8:4S  ami 
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[Docket  No.  CP9e-2S2-001,  et  al.] 

Northwest  Pipeline  Corporation,  et  al.; 
Natural  Gas  Certtficate  Filings 

April  23.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Northwest  Pipeline  Corporation 

(Doctet  No.  CP96-252-001) 

Take  notice  that  on  April  18,  1996, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  filed  an  amendment 
in  Docket  No.  CP96-252-O01  to  its 
apphcation  in  Docket  No.  CP96-252- 
000,  filed  on  March  15.  1996  as  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFK  157.205)  for 
authorization  to  .ibandon  obsolete 
metering  facilities  and  to  construct  and 
operate  modified  metering  facilities  at  a 
new  location  for  the  Echo  I^e  Meter 
Station  located  in  Snohomish  County, 
Washington,  under  Northwest's  blanket 
certificate  issued  in  D<x;ket  No.  CP82- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  CommissiDn  and  open  to  public 
inspection. 

Northwest  states  that  due  to 
mechanical  problems  with  2-inch 
turbine  meters.  Northwest  now  proposes 
to  install  two  new  2-inch  rotary  meters 
as  replacements  instead  of  the  two  2- 
inch  turbine  meters  as  originally 
proposed.  The  design  capacity,  it  is 
said,  would  now  only  increase  from  700 
Dth  per  day  to  approximately  733  Dth 
per  day  at  150  psig. 

Northwest  states  that  all  other 
pertinent  information  remains  accurate 
as  originally  filed. 

Comment  date:  June  7.  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  oT  this  notice. 

2.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP96-325-0001 

Take  notice  that  on  April  16,  1996, 
Texas  Eastern  Transmission 
Corporation,  5400  Weslheimer  Court, 
Houston,  Texas  77056-5310  (Texas 
Eastern)  filed,  in  Docket  No.  CP96-325- 
000,  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  Regulations  for  an 
order  authorizing  abandonment  of  its 
transportation  service  with  CNG 
Transmission  Corporation  (CNG)  known 
as  Rate  Schedule  X-93.  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  states  that  it  received 
authorization  in  Docket  No.  CP79-85- 
000  to  receive  up  to  20,000  Dth/d  of 
natural  gas  from  CNG,  by  displacement, 
at  Texas  Easterns  M&R  Station  No.  037 
located  in  Greene  County,  Pennsylvania 
or  at  Texas  Eastern's  M&R  Station  No. 
082  located  in  Westmoreland  County, 
Pennsylvania  and  the  transportation  and 


redelivery  of  such  quantities  to 
Equitrans,  for  CNG's  account,  at  Texas 
Eastern's  M&R  Station  No.  009  located 
in  Greene  County,  Pennsylvania  or  at 
Texas  Eastern's  M&R  Station  No.  355 
located  in  Westmoreland  Coimty. 
Pennsylvania.  Texas  Eastern  explains 
that  the  agreement  provided  for  a 
primary  term  commencing  upon  the 
date  of  initial  delivery  and  terminating 
three  years  from  such  date,  and  from 
year  to  year  thereafter  until  terminated 
by  prior  written  notice  of  not  less  tiian 
sixty  days. 

CNG  and  Equitrans  have  filed  a  joint 
companion  abandonment  application  in 
Docket  No.  CP96-328-000  requesting 
authorization  to  abandon  their  Rate 
Schedules  X-24  and  X-7,  respectively 
These  rate  schedules  set  forth  the 
exchange  agreement  between  CNG  and 
Equitrans  in  which  Equitrans  would 
deliver  up  to  20.000  Dth/d  to  CNG.  CNG 
would  receive  the  gas  from  Equitrans  for 
processing  and  redeliver  to  Texas 
Eastern.  CNG  and  Equitrans  notified 
Texas  Eastern  that  they  had  executed  an 
interruptible  transportation  agreement 
which  negated  the  need  for  the 
certificated  exchange  service. 

Texas  Eastern  and  CNG  have  agreed  to 
abandon  the  transportation  service 
pursuant  to  Texas  Eastern's  letter 
agreement  dated  December  18. 1995, 
and  have  mutually  agreed  that  the 
appropriate  date  for  termination  of  the 
transportation  .service  for  CNG  under 
the  terms  of  Texas  Eastern's  Rate 
Schedule  X-93  is  March  15,  1992. 

Comment  date:  May  14.  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  CNG  Transmission  Corporation 
Equitrans,  L.P. 

(Docket  No.  CP96-328-0001 

Take  notice  that  on  April  16.  1996, 
CNG  Transmission  Corporation,  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301  (CNG),  and  Equitrans, 
LP..  3120  Park  Lane.  Pittsbuj^, 
Pennsylvania  15275-1102  (Equitrans) 
filed,  in  Docket  No.  CP96-328-000.  a 
joint  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  Regulations  for  an 
order  authorizing  abandonment  of  the 
exchange  service  knows  as  CNG's  Rate 
Schedule  X-24.  and  as  Equitrans'  Rate 
Schedule  X-7,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  and  Equitrans  state  that  they 
received  authorization  in  Docket  No. 
CP79-26-000  for  CNG  to  receive  up  to 
20,000  Mcf/d  of  natural  gas  from 
Equitrans  at  CNG's  Hastings  Processing 
Plant  located  in  Wetzel  County.  West 
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Virginia.  CNG  then  redelivered  such 
quantities  to  Texas  Eastern 
Transmission  Corporation  (Texas 
E:^stern-Rate  Schedule  X-93)  for 
Equitrans'  account  at  Texas  Eastern's 
Mi-'R  Station  No.  009  located  in  Greene 
r.ounty,  Pennsylvania  or  at  Texas 
Easterns  M&RStation  No.  355  located 
ir.  Westmoreland  County,  Pennsylvania 
CN(j  and  Equitrans  explain  that  the 
,igr.  oment  provided  for  a  primary  term 
commencing  upon  the  date  of  initial 
delivery  and  tenninating  five  years  from 
socli  date,  and  from  year  to  year 
thereofter  -.mill  terminated  by  prior 
written  notice  of  not  less  than  twelve 
months. 

CNG  and  Equitrans  state  that 
subsequ«ntly  the  exchange  agreement 
was  amended,  terminated  and  replaced 
with  a  iiinited-ierm  transportation 
agreenu-nt  between  CNG  and  Equitrans 
dated  January  1,  1989.  CNG  and 
Equitrans  explain  that  this 
transportation  agreement  negated  the 
need  for  the  certificated  exchange 
service  and  further  eliminated  the  need 
for  Texas  Eastern  to  receive  the 
exchange  gas  from  CNG  dnd  redeliver  i! 
for  Equitrans'  account.  Texas  Eastern 
and  CNG  have  agreed  to  abandon  the 
transportation  service  pursuant  to  Texas 
Ea.stern's  letter  agreement  dated 
December  18,  1995,  and  have  mutually 
agreed  that  the  appropriate  date  for 
termination  of  the  transportation  service 
for  CNG  under  the  terms  of  Texas 
Eastern  s  Kale  Schedule  X-93  is  Msrrh 
15.  1992. 

CNG  and  Equitrans  state  they  do  not 
propose  to  abandon  any  facilities 
pursuant  to  the  instant  application. 
Texas  Eastern  has  filed  a  companion 
abandonment  apphcation  in  Docket  No. 
CP96-325-OO0  requesting  authority  to 
abandon  Rate  Schedule  X-93. 

Comment  date:  May  14,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Texas  Eastern  Transmission 
Corporation,  Transcontinental  Gas  Pipe 
Line  Corporation 

(Docket  No.  CP96-333-O0O1 

Take  notice  that  on  April  17.  1996. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  P.O.  Box  1642, 
Houston.  Texas  77251-1642.  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.  O.  Box  1396. 
Houston.  Texas  77251  filed  in  Docket 
No.  CP96-333-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  delete  two 
delivery  points  from  an  existing  7(c) 
exchange  agreement  under  Texas 
Eastern's  blanket  certificate  issued  in 


Docket  No.  CP82-535-O00  and 
Transco's  issued  in  Docket  No  CP82- 
426  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  torth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eas'.pm  and  Transco  state  that 
the  delivery  points  are  located  in 
.Nfcwrton  and  Nueces  Counties.  Texas 
and  that  the  exchange  volumes  will  be 
reassigned  to  the  remaining  exchange 
points  within  the  agreement.  Texas 
Eastern  and  Transco  state  that  the 
proposed  changes  will  not  impact  either 
of  the  cnrtificatr  holder's  peak  day  or 
annual  deliveries  and  that  neither 
pipeline's  tariff  prohibits  the  proposed 
elimination  of  the  delivery  points. 

Comment  date-  June  7.  1996.  in 
accordance  with  Stanaard  Paragraph  G 
at  the  end  of  this  notice 

5.  Koch  Gateway  Pipeline  Oimpany, 
Texas  Eastern  Transmission 
Corporation 

IDw.ket  No  CP96-334-O00I 

Take  notice  that  on  April  17.  IQ'^e 
Koch  Gateway  Pipeline  Company  (Koch 
Gatewav).  P  O.  Box  1478,  Houston. 
Texas  77251-1478  and  Texas  Ea.stern 
Transmission  Corporation  (Texas 
Eastern).  P.  O.  Box  1642.  Houston, 
Texas  77251-1642,  collectively  referred 
to  as  Apphcants.  filed  in  Docket  No. 
CP96-334-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Ad, 
for  permission  and  approval  to  abandon 
three  exchange  services  which  were 
performed  at  various  points  in  Texas. 
Mississippi,  and  both  offshore  and 
onshore  Louisiana,  all  as  more  fully  set 
forth  in  the  apphcation  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Apphcants  propose  to 
abandon  an  August  5.  1948  .Agreement, 
an  August  31. 1979  Agreement,  and  a 
March  21,  1980  Agreement. 

(1)  Under  the  August  1948 
Agreement,  as  amended,  the  Applicants 
performed  an  interruptible  exchange 
under  Koch  Gateway's  Rate  Schedule 
X-1  and  Texas  Eastern's  Rate  Schedule 
X-1 ,  at  various  points  of  exchange  in 
Beauregard,  Claiborne,  Lafourche. 
Ouachita,  Plaquemines,  Richland,  and 
St.  Landry  Parishes,  Louisiana:  and  in 
Jackson.  Victoria,  and  Smith  Counties  in 
Texas;  and  in  Attala  County. 
Mississippi. 

(2)  Under  the  August  1979 
Agreement,  as  amended,  the  Applicants 
performed  a  firm  exchange  under  Koch 
Gateway's  Rate  Schedule  X-1 24  and 
Texas  Eiastem's  Rate  Schedule  X-1 07.  in 
the  offshore  Louisiana  area. 

(3)  Under  the  March  1980  Agreement, 
as  amended,  the  Applicants  performed 


a  firm  exchange  under  Koch  Gateways 
Rate  Schedule  X-1 50  and  Texas 
Eastern's  Rate  Schedule  X-1 20.  at 
\  arious  points  in  Bee,  Harrison.  Panola, 
Rusk.  DeWitt,  Shelby.  Jackson,  and  Cass 
Counties  in  Texas:  and  in  Desoto  and 
Lincoln  Parishes  in  Louisiana 

The  Applicants  state  that  the  three 
exchange  services  mentioned  abo\ e  are 
no  longer  necessary  or  l)»*nehcial  and 
were  terminated  by  mmuel  wn'ten 
agreements  on  November  30.  1995.  No 
facilities  are  proposed  to  be  abandoned, 
and  the  Applicants  declare  that  no 
impaci  will  resuh  on  cither  Applicant's 
svstem  fiom  ihe  granting  of  this 
proposal. 

Comment  date:  May  14,  1996,  in 
accordance  with  Standard  Paragraph  F 
ut  the  end  of  this  notice. 

Standard  Paragraphs 

F.  ,\nv  person  desiring  to  be  heard  or 
make  anv  protest  with  reference  to  said 
filing  should  on  or  oefore  Lhe  comment 
date  file  with  the  Federal  Energy 
Regulator\  Commission.  888  First 
Street.  N  E  ,  Washington.  DC.  20426.  a 
motion  to  intervene  oi  a  profost  in 
accordance  with  the  leauirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385  214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  Ail 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestar.ts  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  heanng 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules 

Take  fiirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subiect  to 
jurisdiction  conferred  upon  the  Federal 
Energv  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission  s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  oi  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubhc 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission'on  its  own  motion 
believes  that  a  formal  hearing  is 
n^quired.  further  notice  of  such  hearing 
will  be  duly  given. 

linder  the  procedure  herein  provided 
for.  unless  otherwise  advised.  U  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  heanng. 
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G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secrftan,' 

[FR  Do<    96-10633  Filed  4-29-96;  8  45  am) 
BILUNO  COOC  C717-01-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[Public  NoUm  27] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Submission  for  OMB  review, 
comment  request. 


SUMMARY:  In  accordance  with 
rt- quireni^nts  of  the  Paperwork. 
Reduction  .Act  of  1995,  the  Export- 
Import  Bank  of  the  United  States  (Ex-Im 
Bank)  has  submitted  to  the  Qfrue  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revision 
of  a  c  urrently  approved  collection 
described  below.  A  request  for  public 
comments  was  published  ui  61  KR  6375. 
February  20.  1996.  No  comments  were 
received 

SUPPLEMENTARY  INFORMATION:  This 
Notice  is  soliciting  comments  from 
members  of  the  public  concerning  the 
proposed  colloftion  of  infonnation  to  (1) 
Evaluate  whether  the  proposed 
collection  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  tlie 
information  will  have  practii  al  utilitv; 
(2)  evaluate  the  accuracy  of  the  agent  >s 
estimate  of  the  burden  of  the  proposed 
collection  of  information.  (3)  enhance 
the  qualitv,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  collet, tion  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 


appropriate  automated  collection 

techniques  or  other  forms  of  information 

technology,  e.g.,  permitting  electronic 

submission  of  responses. 

DATES:  Comments  due  date:  May  30, 

1996. 

OMB  Number:  3048-0009. 

Title  and  Form  Number:  9  forms 
submitted  (respondents  could  complete 
any  one  of  the  nine  forms): 

(1)  Financing  or  Operating  Lease 
Coverage,  Explanation  of  Form  for 
Export  Credit  Insurance,  EIB-92-45. 

(2)  Application  for  Muhibuyer  Export 
Credit  Insurance  Policy.  EIB-92-50. 

(3)  Application  for  Short-Term  Single- 
Buyer  Policy  (For  Exporters  Only),  EIB- 
92-^4. 

(4)  .Application  for  Export  Credit 
Insurance  Trade  Association  Policy, 
EIB-92-e8. 

(5)  .Application  for  Export  Credit 
Insurance  Umbrella  Policy,  EIB-92-72 

(6)  Broker  Registration  Form,  EIB-92- 
80. 

(7)  Application  for  Quotation-Export 
Credit  Insurance  Commercial  Bank 
Insureds.  EIB-92-34. 

(8)  Application  for  Short-Term  Single- 
Buver  Coverage  Financial  Buyer  Credit 
Policies,  EIB-92-41. 

(9)  .Application  for  Medium-Term 
Export  Credit  Insurance',  EIB-92-48. 

Tvpe  of  Reviev^-.  Revision  of  a 
currently  approved  collection. 

Netid  and  Use:  The  information 
requested  enables  the  applicant 
exporter,  bank,  or  insurance  broker  to 
provide  Ex-Im  Bank  with  information 
necessary  to  determine  eligibility  for 
various  exporter  credit  insurance 
policies  and  programs. 

Affected  Public:  Business  or  other  for- 
profit — Not-for-profit  institutions — 
Farms — State,  Local  or  Tribal 
Gcivernment. 

Respondents:  Entities  involved  in  the 
export  of  I'.S.  goods  and  services, 
in(  hiding  exporters,  banks,  insurance 
brokers  and  non-profit  or  state  and  local 
government  acting  as  facilitators. 

Estimated  Annual  Respondents 
1,500. 

Estimated  Time  per  Respondent:  1 
hour  per  form. 

Estimated  Annual  Burden:  1 ,500 
luiurs. 

Frequency  of  Response:  Applications 
submitted  one  time,  renewals  annually. 
ADDRESSES:  Copies  of  these  submissions 
mav  be  obtained  from  Debbie  Ambrose. 
Export-Import  Bank  of  the  I'nited 
States.  811  Vermont  Avenue,  N.W., 
Washington,  DC.  (202)  565-3313. 

Ojmments  and  recommendations 
concerning  the  submissions  should  be 
sent  to  OMB  Desk  Officer.  Victoria 
VVassmer.  Office  of  Management  and 


Budget.  Information  and  Regulatory 
Affairs.  New  Executive  Office  Building. 
Washington.  D.C.  20503,  (202)  395- 
5871. 

Dated:  April  23,  1996. 
Daniel  Garcia, 

Administrative  Officer. 

|FR  Doc,  96-10365  Filed  4-29-96;  8:45  am) 

BILUNO  COOC  M90-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Ad  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N,W,,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission,  D.C. 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  203-01 1542. 

Title:  African  Northbound  Space 
Charter  and  Sailing  Agreement. 

Parties:  Wilhelmsen  Lines  A/S, 
Safbank  Line  Limited,  Lykes  Bros. 
Steamship  Co.,  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  on  whether  to  become  or  remain 
a  member  of  or  withdraw  from  any 
conferences  or  any  other  agreements 
covering  the  Trade  or  any  part  of  it.  In 
addition,  it  permits  the  parties  to  charter 
space  to  and  from  one  another,  consult 
and  agree  upon  the  deployment  and 
utilization  of  vessels  and  rationalize 
sailings  in  the  trade  from  ports  and 
points  in  Southern  Africa  in  the  range 
from  the  northern  border  of  Namibia  to 
the  northern  border  of  Mozambique  to 
U.S.  Atlantic  Coast  ports  and  points. 

Agreement  No.:  203-011543. 

Title:  U.S. -Australia/New  Zealand 
Policing  Agreement. 

Parties:  Australia  New  Zealand  Direct 
Line,  Blue  Star  (North  America) 
Limited.  Hamburg-Sudamerikanische 
Dampfschiffahrts  Gesellschaft  Eggert  & 
Amsinck  (Columbus  Line). 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss,  agree 
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upon  and  implement  contracts  for 
neutral  body  policing  and  cargo 
inspection  services,  to  establish 
guidelines  and  procedures  for  the 
exchange  of  information  relating  to 
actions  taken  by  the  neutral  body,  and 
to  exchange  such  information. 

Agreement  No.:  232-011544. 

Title:  Lykes/APL  space  Charter 
Agreement. 

Parties:  American  President  Lines, 
Ltd.  ("APL").  Lykes  Bros.  Steamship 
Co.,  Ltd.  ("Lykes"). 

Synopsis:  The  proposed  Agreement 
authorizes  APL  to  charter  and 
subcharter  or  assign  all  or  any  space  it 
has  on  Lykes'  vssels  to  a  non-party 
without  Lykes'  consent,  and  rationalize 
sailings  in  the  trade  between  U.S. 
Atlantic,  Gulf  and  Pacific  Coast  ports 
and  points,  on  the  one  hand  and,  on  the 
other  hand  (a)  ports  and  points  in  the 
United  Kingdom,  the  Republic  of 
Ireland,  Denmark,  Finland,  Norway, 
Sweden,  Poland  and  Baltic  ports  in  the 
former  Soviet  Union,  (b)  ports  and 
points  in  the  Continental  Europe  range 
from  Germany,  to  and  including 
Portugal  and  the  Atlantic  Coast  of 
Spain;  and  (c)  ports  and  points  on  the 
Mediterranean  Sea  and  Africa,  The 
parties  have  requested  a  shortened 
review  period. 

Dated:  April  24.  1996. 

By  Order  of  the  Federal  Maritime 
Commission, 
Joseph  C.  Polking, 
Secretary 

|FR  Doc.  96-10588  Filed  4-29-96;  8  4b  am) 
BILLMO  CODE  (730-01-41 


advance  of  those  needs.  Subject  to  29  C.F.R. 
§  2706,150(a)(3)  and  §  2706,160(d), 

CONTACT  PERSON  FOR  MORE  INFORMATKW: 

jean  Ellen  (202)  653-5629/(202)  708- 

9300  for  TDD  Relay/ 1-800-«77-83 39 

for  toll  free. 

lean  H.  Ellen, 

Chief  Docket  Clerk. 

|FR  Doc,  96-10720  Filed  4-26-96;  8:45  am) 

WLUNG  CODE  C73S-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

April  24.  1996, 

TIME  AND  DATE:  2:00  p.m..  Thursday, 

May  2,  1996. 

PUkCE:  Room  6005,  6th  Floor,  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

The  Commission  will  consider  and  act 
upon  the  following: 

1,  Secretary  of  Labor  o.b.o.  Poddey  v, 
Tanglewood  Energy.  Inc..  Docket  No,  WEVA 
93-339-D,  (Issues  include  whether  the  judge 
erred  in  applying  three  section  llO(i)  criteria 
in  assessing  a  civil  penalty  for  a  section 
105(c)  violation,  and  whether  the  judge  erred 
by  deducting  unemployment  compensation 
received  from  the  back  pay  award.) 

Any  person  attending  this  meeting  who 
requires  special  accessibility  features  and/or 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the  Commission  in 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  .\ct  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Mav  15,  1996, 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Donald  R.  Grobowsky.  Temple. 
Texas;  to  acquire  an  additional  18  79 
percent,  for  a  total  of  28.78  percent  of 
the  voting  shares  of  Central  Community 
Corporation,  Temple,  Texas,  and 
thereby  indirectly  acquire  First  State 
Bank,  Temple,  Texas. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  April  24,  1996. 
Jennifier  J.  )ohnson. 
Deputy  Secretary  of  the  Board. 
jFR  Doc,  96-10605  Filed  4-29-96;  8:45  ami 
BILLING  CODE  ttlO-OI-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  etseq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  beconie  a  bank 


holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors,  Interested 
persons  may  express  their  views  in 
wTiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  USC.  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tiie  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  .^ct. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  use,  1843)  .Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  vkTitten 
presentation  would  not  suffice  in  heu  of 
a  hearing.  identif\-ing  specifically  anv 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  bv  approval  of  the  proposal 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States, 

t'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  25.  1996 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W  Bostian,  Ir  .  Senior 
Vice  President)' 701  East  Byrd  .Street, 
Richmond,  Virginia  23261 : 

1.  FNB  Corporation.  Christiansburg. 
Virginia:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Christiansburg.  Christiansburg. 
Virginia, 

B.  Federal  Reser>'e  Bank  of  Chicago 
(James  A  Bluemle.  Vice  President)  2.30 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Vogel  Banc  shares.  Inc  .  Orange 
City,  Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Ireton  Bancorp,  Ireton. 
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Iowa,  and  thereby  indirectly  acquire 
Security  Savings  Bank,  Ireton.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System. 

Jennifier ).  (ohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-10604  Filed  4-29-96;  8:45  am] 
BILUNC  CODE  t2^<^-0^-f 

[Docket  No.  R-09221 

Federal  Reserve  Uniform  Cash  Access 
Policy 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Policy  statement. 

SUMMARY:  The  Board  has  revised  its  cash 
dccess  policy  to  provide  greater 
consistency  in  Federal  Reser\'e  Bank 
cash  service  levels.  The  policy  provides 
for  a  base  level  of  free  currency  access 
to  all  depository  institutions,  but 
restricts  the  number  of  offices  served 
and  the  frequency  of  access.  Depository 
institution  offices  that  meet  minimum 
volume  thresholds  will  be  able  to  obtain 
more  frequent  free  access.  Additional 
access,  beyond  the  free  service  level, 
will  be  priced. 

EFFECTIVE  DATE:  May  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  )on 
|.  Cameron.  Manager  (202/452-2220)  or 
Kathleen  M.  Connor.  Senior  Financial 
Services  Analyst  (202/452-3917),  Cash 
Section.  Division  of  Reserve  Bank 
Operations  and  Payment  Svstems;  for 
the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf.  Dorothea  Thompson  (202/452- 
.J544). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Reserve  Banks  supply 
currency  and  coin  to  depository 
institutions  throughout  the  nation. 
Reserve  Banks  provided  cash  services  to 
Federal  Reserve  member  banks  at  no 
explicit  fee  (beyond  the  face  value  of 
cash  orders  or  deposits)  from  1914  to 
1981.  Nonmember  institutions  received 
cash  servic:es  from  the  Treasury 
Department  until  the  transfer  of  its 
Subtreasury  functions  to  the  F'ederal 
Reserve  Banks  in  1920.  .\s  a  result, 
nonmember  institutions  generally  met 
their  cash  needs  through  corresponiient 
member  banks  from  1920  to  198U. 
During  this  period,  momlwr  hanks  could 
request  the  Federal  Reserve  to  provide 
cash  services  to  a  nonmember 
institution  The  member's  reserve 
account  would  reflect  the  transaction, 
including  a  charge  to  reimburse  the 
Federal  Reserve  for  the  cash 
transportation  cost. 


The  Monetary  Control  Act  of  1980 
authorized  the  Federal  Reserve  Banks  to 
offer  priced  services  to  both  member 
and  nonmember  institutions,  and 
included  currency  and  coin  services  in 
its  list  of  priced  Federal  Reserve  Bank 
services.  The  Board  determined  in  the 
development  of  its  pricing  principles 
that  "currency  and  coin  processing 
(paying,  receiving  and  verifying  both 
coin  and  currency,  and  issuing, 
processing,  canceling,  and  destroying 
currency)  are  governmental  functions 
and  would  not  be  priced."  The  Board 
noted,  however,  that  "the  Reserve  Banks 
may  impose  reasonable  limitations  on 
frequency  of  service,  number  of  offices 
served  and  size  of  orders/deposits."  (45 
FR  56893,  September  4,  1980) 

As  part  of  tne  Federal  Reserve's 
implementation  of  the  Monetary  Control 
Act,  the  Board  adopted  a  policy  in 
November  1981  to  provide  standard 
access  nationwide  to  every  depository 
institution  that  requested  coin  and 
currencv  directly  from  the  Federal 
Reserve.  (46  FR  55152,  November  6, 
1981)  Under  the  policy,  the  Board 
required  that  all  Federal  Reserve  offices 
provide  access  to,  at  a  minimum,  one 
office  per  depository  institution  or  one 
office  of  a  depository  institution  per 
municipality,  subject  to  adjustment 
where  special  circumstances  apply.  In 
1982.  the  Board  adopted  fee  schedules 
for  currency  and  coin  transportation  and 
coin  wrapping  services.  (47  FR  58364, 
December  30.  1982) 

In  1984,  the  Board  adopted  uniform 
cash  service  standards  (UCSS)  for 
Federal  Reserve  Banks  and  most 
recently  revised  the  UCSS  in  1987.  The 
LfCSS  provide  a  common  framework  for 
Federal  Reserve  cash  services.  The 
UCSS  address  packaging  standards, 
handling  and  verification  requirements, 
access  frequency,  and  depository 
institution  service  levels.  The  UCSS 
allow  normal  service  to  each  authorized 
depository  institution  or  office  once  per 
week  and  recognizes  that  certain 
depository  institution  offices  may  call 
for  more  frequent  service  where  volume 
and  cost  justify  more  frequent  service. 
Under  the  UCSS.  Reserve  Banks  that 
wish  to  provide  access  exceeding  the 
basic  frequency  may  do  so  as  a  priced 
service  but  are  not  required  to  price  the 
service. 

In  1987,  the  Federal  Reserve  Bank  of 
Minneapolis  and  the  Detroit  Branch  of 
the  Federal  Reserve  Bank  of  Chicago 
established  access  fees  for  additional 
cash  .services  in  e.xcess  of  the  free 
weekly  service  allowed  by  the  UCSS.  In 
March  1996,  the  Federal  Reserve  Bank 
of  San  Francisco  modified  its  cash 
service  structure  to  restrict  the 
frequency  of  access.  Under  the  modified 


structure,  a  depository  institution  must 
meet  a  minimum  bundle  threshold  to 
qualify  for  more  frequent  access. ' 
Additional  access  is  priced  if  the  bundle 
threshold  is  not  met. 

Currently,  there  is  a  lack  of 
consistency  in  the  cash  service  levels 
provided  by  the  Reserve  Banks.  Some 
Reserve  Bank  offices  limit  access  to  cash 
services  to  as  few  as  five  offices  per 
depository  institution,  while  other 
offices  allow  unrestricted  access  (up  to 
400  offices).  While  some  Reserve  Bank 
offices  permit  unrestricted  frequency  of 
access,  other  offices  limit  frequency 
based  on  parameters  such  as  dollar 
values,  volumes,  and  location.  As  noted 
above,  only  a  few  offices  offer  additional 
priced  access.  Consistency  in  Federal 
Reserve  policies  and  service  levels  will 
become  increasingly  important  as  an 
increasing  number  of  depository 
institutions  have  a  presence  in  multiple 
Federal  Reserve  districts. 

II.  Uniform  Cash  Access  Policy 

The  Board  has  approved  a  new  cash 
access  policy,  which  was  developed 
within  the  following  framework:  (1)  the 
structure  of  cash  services  should 
include  a  common,  base  level  of  free 
services  to  achieve  greater  uniformity  in 
Federal  Reserve  cash  service  levels;  (2) 
the  base  level  of  free  cash  services 
should  be  consistent  with  a  wholesale 
role  for  the  Reserve  Banks,  which 
implies  that  a  large  depository 
institution  is  responsible  for  servicing 
its  own  branch  network;  and  (3)  Reserve 
Banks  that  choose  to  provide  cash 
services  exceeding  the  base  level  may 
do  so  as  a  priced  service,  where  demand 
exists. 

The  new  policy  imposes  more 
uniformity  on  the  provision  of  cash 
services  than  currently  exists.  While  the 
poUcy  reflects  the  differing  operating 
capabilities  of  the  various  Federal 
Reserve  Bank  offices,  the  Board's  intent 
is  to  move  to  full  uniformity  within  two 
years  of  implementation  of  this  policy. 
The  Board  will  review  the  Reserve 
Banks'  initial  experience  with  this 
policy  and  assess  whether  there  are 
impediments  to  moving  to  a  fully 
uniform  policy.  Based  on  the  results  of 
the  review,  the  Board  may  modify  the 
policy  to  achieve  Systemwide 
uniformity  with  respect  to  volume 
thresholds,  pricing,  and  additional 
priced  access. 

Following  is  a  discussion  of  the  new 
cash  access  policy  and  how  and  why  it 


'  A  bundle  is  a  standard  unit  of  1000  currency 
nolns  of  the  !>ame  denomination.  t)eposits  of  lower 
denomination  notes  generally  aie  made  in  bundle 
increments.  Deposits  of  higher  denomination  notes 
(e  g.,  S50s  or  SlOOsl  generally  are  made  in  strap 
increments  (100  currency  notes) 
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differs  from  the  current  policy 
provisions. 

A.  Number  of  Depoi,itor\-  Institution 
Offices  Eligible  for  Free  Access 

Under  the  new  policy,  each 
depository  institution  with  a  banking 
presence  in  a  Federal  Reserve  office 
territory  can  designate  up  to  ten  offices 
to  receive  free  cash  access  (deposit  and 
order)  service  from  the  local  Reserve 
Bank  office.  Beyond  the  ten  offices, 
Reserve  Bank  offices  will  provide  free 
cash  access  to  large  offices  whose 
volumes  exceed  a  specified  threshold 
and  that  satisf>'  the  local  Reserve  Bank 
office's  denomination  bundle  standard. - 
Each  district  will  set  a  "high  bundle 
threshold,"  within  the  range  of  fifty  to 
one  hundred  bundles,  to  accommodate 
the  needs  of  the  geographic  area  being 
serviced  by  a  particular  office  within 
their  district.  During  initial 
implementation  of  the  policy 
depository  institutiims  will  include  the 
known  large  offices  exceeding  the  "high 
bundle  threshold"  in  the  original  ten 
designated  offices  to  receive  free  access 
to  cash  services 

The  current  policy  requires  Federal 
F.eser\e  Banks  to  provide  free  cash 
access  service  to  depository  institutions 
on  an  equal  and  impartial  basis, 
consistent  with  their  capabilities  to 
provide  such  service  through  maximum 
utilization  of  available  physical 
facilities.  The  varying  application  of  this 
provision  by  the  Reser\e  Bank  offices 
has  resulted  in  inconsistent  cash  service 
levels  throughout  the  System. 

The  new  ten-office  provision  provides 
uniformity  in  the  provision  of  cash 
services.  The  new  provision  is 
consistent  with  the  wholesale  role  of  the 
Federal  Reserve  in  providing  cash 
services,  particularly  with  resp>ect  to 
large  institutions.  The  policy  encourages 
large  institutions  to  consoUdate  deposit 
and  cash  ordering  functions  and 
imposes  reasonable  limitations  on  the 
number  of  offices  served. 

The  provision  for  ten  free  endpoints 
may  provide  many  smaller  depository 
institutions  with  complete  coverage  of 
their  branch  network.  The  Board 
considered  developing  a  formula  to  set 
the  number  of  endpoints  eligible  to 
receive  free  service  based  on  the 
institution's  deposit  size  and  totai 
number  of  endpoints.  The  Board 
concluded  that  such  a  formula  would 
prove  too  difficult  to  administer  and 


that  the  provision  often  free  endpoints 
would  result  in  the  least  disruption  to 
the  current  level  of  free  cash  services. 

The  Reser\o  Banks  estimate  that  95 
oercent  of  depositor.'  institutions  would 
continue  to  receive  their  current  level  of 
cash  services  free  of  charge.  The  policy 
would  affect  primarily  branch  networks 
of  large  depository  institutions  The 
policy  would  result  in  a  reduction  of 
approxmialely  8.700  endpoints  ft-om  the 
current  base  of  29.500  endpoints  that 
currentlv  receive  free  cash  services  (a 
redui  tion  of  approximately  26  percent). 
The  Board  believes  implementation  of 
the  policy  will  not  materially  affect  the 
Reserve  Banks'  costs  of  providing  cash 
services.  .Aggregate  cash  receipts  and 
disbursements  are  expected  to  remain 
unchanged. 

The  Resi;rve  Banks  will  establish 
procedures  to  ensure  that,  if  a 
depository  institution  receives  free 
access  to  more  than  ten  offices,  al! 
endpoints  must  meet  the  high  bundle 
threshold.  In  addition,  the  Reser\-e 
Banks  have  developed  administrative 
guidelines  to  accommodate  mergers  and 
bank  acquisitions.  For  one  year  after  the 
merger  or  acquisition,  the  merged 
institutions  can  receive  the  same  level 
of  free  access  as  they  received  at  the 
time  of  the  merger.  After  one  year,  the 
Reser\'e  Banks  will  treat  the  merged 
institutions  as  one  entity  for  the 
purposes  of  this  policy. 

B.  Frequency  of  Access 

Normal  free  access  for  each 
designated  office  of  the  depository 
institution  will  continue  to  be  once  per 
week.  Access  more  frequent  than  once 
per  week  will  be  available  free  of  charge 
to  the  designated  endpoints  whose 
volumes  exceed  a  twenty-bundle 
aggregate  threshold  and  that  satisfy  the 
local  Reserve  Bank  office's 
denomination  bundle  standard. 

These  provisions  impose  reasonable 
limitations  on  the  fi^quency  of  service 
and  standardize  System  service  levels. 
They  are  consistent  with  the  current 
cross-shipping  policy,  which  will 
continue  under  the  new  cash  access 
policy. 3  Elimination  of  the  cross- 
shipping  policy  could  result  in  some 
depository  institutions  relying  on  the 
Reserve  Banks  as  money  distribution 
centers,  which  would  hie  inconsistent 
with  the  Federal  Reserve's  wholesale 
role. 


^The  Reserve  Banks  make  payments  and  accept 
deposits  in  sUndard  units  as  defined  by  the  UCSS. 
The  denomination  bundle  standard  is  set  by  the 
individual  Re.serve  Bank  ofrice  to  reflect  the 
operating  needs  of  the  office  Each  Reserve  Bank's 
denomination  bundle  standard  is  included  in  its 
cash  operating  circular. 


'The  cross  shipment  policy  stales  that  ci^ss 
shipment  (deposit  of  excess  lit  currency  and  reorder 
of  the  same  denomination  within  five  business 
davsl  s.hould  be  eiiminatea  at  the  deposi ting-office 
level,  and  minimi/.ed,  or  eliminated  whire 
praclxatiie  at  the  depositing-institution  ievel. 


C.  Price'i  Additional  Access 

The  new  policy  requires  that  Reserve 
Banks  p.nce  additional  cash  senices 
Under  the  current  polic\ .  Reser\c  Banks 
that  provide  access  exceeding  the  basic 
frequency  can  do  so  as  a  pnred  ser\<ce 
but  are  not  required  to  price  the  senice. 
The  Board  anticipates  that  all  Reserve 
Banks  will  offer  priced  cash  ser\ices 
except  for  those  offices  that  can 
demonstrate  that  operational  limitations 
prevent  them  ^om  doing  so 

The  pricing  of  additional  service  will 
recover  the  cost  of  access  to  the  Federal 
Reserve  cash  vault  only  and  will  not 
reflect  the  costs  of  the  Bovemmental 
aspects  of  the  Reserve  Banks'  cash 
services,  such  as  vault  storage  and 
processing  of  currency.  P'-ehmmary 
estimates  of  the  range  of  Reserve  Bank 
fees  for  additional  access  are  $20-Sl00 
per  deposit  or  order 

P  Delegation  of  Authorit}' 

The  Board  beUeves  I'nat  flexibility  is 
desirable  in  the  administration  of  fuiu.'^ 
routine  changes  to  the  poUcy.  The 
Board.  therefore,  has  delegated  anthnnty 
to  the  Director  of  the  Division  of  Reserve 
Bank  Operations  and  Payment  Svste.Tis 
to  (1)  approve  changes  in  the  base 
number  of  free  endpoints  and  the 
volume  thresholds,  and  (2)  waive  the 
pohcv  for  a  limited  period  if  warranted 
by  special  circumstances,  such  as  a 
natural  disaster  or  the  introduction  of 
new  currency 

in.  Effective  Date 

The  new  cash  access  policy  l>eromes 
effective  on  May  1.  199B  The  Board 
believes  that  two  years  is  adequate  time 
for  financial  institutions  to  make  the 
necessary  preparations  to  implement  the 
pohcy. 
rV.  Competitive  Impact  Analysis 

The  Board  assesses  the  competitive 
impact  of  changes  that  may  have  a 
substantial  effect  on  pa>Tnent  system 
participants  In  particular,  the  Board 
assesses  whether  a  proposed  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectiv  ely 
with  the  Federal  Reserv  e  Banks  m 
providing  similar  services  and  whether 
such  effects  are  due  to  legal  differences 
or  due  to  a  dominant  market  position 
deriving  from  such  legal  differences. 

The  Reserve  Banks  will  continue  to 
perform  the  governmental  functions  of 
currency  and  coin  processing.  While 
private-sector  serv  ice  providers  cannot 
duplicate  the  entire  range  of  Federal 
Reserve  cash  functions,  these  providers 
can  supplv  and  accept  coin  and 
currencv.  In  addition,  private-sector 
service  providers  offer  an  array  of  value- 
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added  cash  services  that  the  Federal 
Reserve  Banks  do  not  provide.  For 
example,  some  private-sector  service 
providers  maintain  automated  teller 
machines  for  depositorv'  institutions  and 
offer  specific  retail  services  for  the 
depository  institutions'  customers. 
Therefore,  it  is  unlikely  that  the  policy 
will  result  in  any  significant  shif^  to 
Fetleral  Reserve  ca;.h  services  avvav  from 
private-sector  providers.  The  Board's 
policy ,  as  revised,  does  not  adversely 
affect  the  ability  of  depository 
institutions  or  service  providers  to 
compete  with  the  Federal  Reserve  Banks 
to  provide  cash  services. 

V.  Federal  Reserve  Cash  Service  Access 
Policy 

The  Board  has  adopted  the  following 
Federal  Reserve  cash  aixess  policy: 

1 .  \'umhfT  of  end  points  fli^ible  for 
free  cash  access.  Fat  h  depository 
institution  with  a  banking  presence  in  a 
Federal  Reserve  office  territory  can 
designate  up  to  ten  offices  in  that 
territory  to  receive  free  cash  acc;ess 
(deposit  and  order)  service  from  the 
local  Reserve  Bank  office. 

Beyond  the  ten  offices.  Reserve  Bank 
offices  will  provide  free  cash  access  to 
endpoints  whose  volumes  exceed  a 
specified  threshold  and  that  satisfy  the 
local  Reserve  Bank  office's 
denomination  bundle  standard.  Each 
Reserve  Bank  office  will  set  a  "high 
bundle  threshold."  within  the  range  of 
fifty  to  one  hundred  bundles,  to 
accommodate  the  needs  of  the 
geographic  area  being  serviceii  within 
that  Federal  Reserve  office  territory.  If  a 
depository  institution  rec:eives  free 
access  for  more  than  ten  endpoints,  all 
endpoints  must  meet  the  high  bundli; 
threshold. 

2   Frequency  of  access.  Normal  free 
access  for  oath  lit'signated  office  of  the 
depository  institution  will  tie  once  per 
week.  Access  more  frequent  than  once 
per  week  will  be  available  free  of  charge 
to  each  desigiuitfd  office  whose  volume 
exceeds  a  twentv  bundle  aggregate 
threshold  and  that  satisfies  the  loc:al 
Reserve  Bank  office's  denomination 
bundle  standard. 

3.  Priced  access.  Reserve  Bank  offices 
may  choose  to  accommodate  additional 
access  where  the  dcrnand  exists  subject 
to  the  constraints  of  the  physical 
facilities  at  each  Reserve  Bank  office. 
Reserve  Banks  must  price  access  to  cash 
services  beyonti  the  free  service 
described  above,  if  offered. 

4.  Delegation  of  authontv.  The 
Director  of  the  Division  of  Reserve  Bank 
Operations  and  Payment  .Systems,  under 
delegated  authority,  may  (1)  approve 
changes  in  the  base  number  of  free 
endpoints  and  the  volume  thresholds; 


and  (2)  waive  the  policy  for  a  limited 
period  if  warranted  by  special 
circumstances,  such  as  a  natural  disaster 
or  the  introduction  of  new  currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated;  April  24.  1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
jFR  Doc  96-10606  Filed  4-29-96,  8:45  am] 
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Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m..  Monday.  May 

6. 1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated  April  26.  1996. 
Jennifer  ].  Johnson, 

Deputy  Secretory  of  the  Board. 

IFK  Doc  96-10837  Filed  4-26-96:  2:54  pmj 
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FEDERAL  TRADE  COMMISSION 
[File  No.  932-3331] 

The  May  Department  Stores  Company; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  prai:tices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the  St. 
Louis-ba.sed  company  to  cease 
unwarranted  collection  activity  on 


certain  acquired  credit  card  accounts,  to 
correct  the  inaccurate  or  obsolete  credit 
data  it  sent  to  credit  reporting  agencies 
about  these  accounts,  and  to  take  steps 
to  ensure  that  the  information 
maintained  and  reported  with  respect  to 
the  acquired  accounts  is  accurate.  May 
would  also  be  prohibited  from  sending 
credit  cards  to  consumers  except:  (1)  In 
response  to  an  oral  or  written  request  or 
application  for  the  card,  or  (2)  as  a 
renewal  of,  or  substitute  for,  an  accepted 
credit  card.  The  Consent  Agreement 
settles  allegations  that,  as  an  example, 
in  converting  its  Thalhimer's  customers' 
credit  card  accounts  to  Hecht's 
accounts.  May's  conversion  process 
transferred  obsolete  derogatory 
information  to  the  new  accounts.  The 
conversion  process  also  allegedly  led  to 
the  inaccurate  reporting  of  payments 
and  other  negative  data  and  to  the 
initiation  of  collection  activity  against 
some  customers. 

DATES:  Comments  must  be  received  on 
or  before  July  1,  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  fith  St.  and  Pa.  Ave.,  NW..  ' 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Medine.  Federal  Trade 
Commission.  S-4429.  6th  and 
Pennsylvania  Ave.,  NW..  Washington 
DC  20580.  (202)  326-3224.  Christopher 
Keller,  Federal  Trade  Commission,  S- 
4429,  6th  and  Pennsylvania  Ave.,  NW., 
Washington.  DC  20580.  (202)  326-3159. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  .^ct.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The  May 
Department  Stores  Company,  a 
corporation,  (  "May  "),  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appears  that 
proposed  respondent  is  willing  to  enter 
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into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
May.  by  its  duly  authorized  officer,  and 
its  attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  May  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York. 
Respondent's  office  and  principal  place 
of  business  is  located  at  611  Olive 
Street,  St.  Louis,  Missouri  63101. 

2.  Proposed  respondent  is  now  and 
has  been  regularly  engaged  in  the 
practice  of  extending  consumer  credit 
pursuant  to  an  open  end  credit  plan 
involving  a  credit  card,  and  in  the 
practice  of  honoring  that  credit  card. 
Hence,  respondent  is  a  creditor  as 
defined  in  §  103(f)  of  the  Truth  in 
Lending  Act  ("TILA").  15  U.S.C. 
§1602(0. 

3.  The  Federal  Trade  Commission  has 
jurisdiction  of  the  subject  matter  of  this 
proceeding  and  of  the  proposed 
respondent,  and  the  proceeding  is  in  the 
public  interest. 

4.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

5.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  into 
pursuant  to  this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  §  50  et  seq. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 


of  violations  of  law  as  alleged  in  the 
draft  of  complaint. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  shoyving  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
mav  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  the  purpose  of  this  Order  the 
following  definitions  apply: 

The  terms  "open  and  credit  plan." 
"credit  card."  and  "cardholder"  are 
defined  as  set  forth  in  §§  103(i).  (k),  and 
(m),  respectively,  of  the  Truth  in 
Lending  Act  ("TILA").  15  U.S.C. 
§§  1602(i).  1602(k).  and  1602(m). 

The  term  "consumer  reporting 
agency")  is  defined  as  set  forth  in 
§§  603(0  of  the  Fair  Credit  Reporting 
Act  ("FCRA").  15  U.S.C.  §§  1681a(0. 

"Fair  Credit  Billing  Act"  refers  to 
Chapter  4.  Credit  Bilhng,  15  U.S.C. 
§  1666  et  seq..  of  the  Consumer  Credit 
Protection  Act. 


I 

It  is  hereby  ordered  that  respondent. 
The  May  Department  Stores  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporate  subsidiary,  division,  or  other 
device,  do  forthwith  cease  and  desist 
from  failing  to  follow  reasonable 
procedures  to  assure  the  accuracy  of  the 
information  that  respondent  maintains 
with  respect  to  cardholder  accounts  that 
respondent  has  acquired  or  acquires 
from  other  retail  sellers  of  consumer 
goods  or  services  and  that  respondent 
provides  to  consumer  reporting 
agencies,  including  but  not  limited  to 
the  accuracy  of  dates  of  relevant  actions. 

II 

It  isfurther  ordered  that,  to  the  extent 
not  already  accomplished,  within  ninety 
(90)  davs  of  service  of  this  Order, 
respondent,  its  successors  and  assigns, 
shall  identify  current  cardholders  on 
whom,  since  January  1.  1992. 
respondent  has  reported  incorrectly  to 
anv  consumer  reporting  agency 
derogatory  information  related  solely  to 
the  cardholder's  open  end  credit  plan 
account  with  an  acquired  creditor. 
Respondent  shall  instruct  each  such 
consumer  reporting  agency,  in  writing, 
to  remove  or  correct  any  such 
derogatory  information. 

Ill 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall,  after 
written  notice  from  a  consumer  to  its 
Bill  Adjustment  Department  in 
accordance  with  the  Fair  Credit  Billing 
Act  of  a  failure  by  respondent  accurately 
to  ascribe  charges,  credits,  payments,  or 
other  activity  to  the  correct  account, 
cease  collection  activity  as  to  the 
disputed  amount,  either  directly  or 
through  anv  third  party,  on  any 
outstanding  balance  that  is  due.  in 
whole  or  in  part,  to  respondent's  failure 
accurately  to  ascribe  charges,  credits, 
payments,  or  other  activity  to  the  correct 
account. 

rv 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  in  order  to 
give  effect  to  Paragraph  111  of  this  Order, 
shall  institute  reasonable  procedures  to 
train  respondent's  collection  personnel 
in  the  obligations  of  the  Fair  Credit 
Billing  Act,  and  to  further  train 
respondent's  collection  personnel  to 
inform  consumers  who  assert  billing 
errors  of  the  correct  address  of 
respondent's  Bill  Adjustment 
Department. 
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It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporate  subsidiary  division,  or  other 
device,  in  connection  with  any  open 
end  credit  plan,  do  forthwith  cease  cind 
desist  from  violating  §  132  of  the  Truth 
in  Lending  Act.  15  U.S.C.  §  1642,  and 
§  226.12  of  Regulation  Z.  12  C.F.R. 
§  226.12,  by  issuing  a  credit  card  to  any 
person  except  (1)  in  response  to  an  oral 
or  written  request  or  application  for  the 
card:  or  (2)  as  a  renewal  of.  or  substitute 
for,  an  accepted  credit  card. 

VI 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall 
maintain  for  five  (5)  years  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying,  documents  demonstratmg 
compliance  with  the  requirements  of 
this  Order. 

VII 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall  deliver 
for  five  (5)  years  a  copy  of  this  Order  to 
all  present  and  future  personnel,  agents, 
or  representatives  having 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order 

VIII 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  Order. 

IX 

This  Order  will  terminate  twenty 
years  from  the  date  of  its  issuance,  or 
twenty'years  from  the  must  rw:enl  date 
that  the  United  .States  or  the  Federal 
Trade  Cximmission  files  a  complaint 
(with  or  without  an  acc:ompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later:  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of; 

A  .Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  years, 

B.  This  Order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint,  and 


C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  Order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 


It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall,  within 
one  hundred  and  eighty  (180)  days  of 
the  date  of  service  of  this  Order,  file 
with  the  Federal  Trade  Commission, 
Division  of  Enforcement,  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  the  May  Department  Stores 
Company,  a  corporation  ("the 
respondent").  The  proposed  consent 
order  has  been  placed  on  the  public 
record  for  sixty  (60)  days  for  receipt  of 
comments  bv  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
.After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  and  take  other  appropriate 
action,  or  make  final  the  proposed  order 
contained  in  the  agreement. 

This  matter  concerns  the  placement  of 
inaccurate  information  in  the  credit 
bureau  files  of  consumers  whose 
accounts  were  acquired  by  respondent 
in  the  course  of  its  purchase  of  another 
retailer.  The  complaint  alleges  these 
inaccuracies  were  a  result  of  the  process 
used  to  convert  the  accounts,  which, 
among  other  things,  included  dating 
past  negative  activity  in  a  way  that 
allowed  it  to  remain  on  consumers' 
(  rcdit  reports  longer  than  the  seven  year 
obsolescence  period  found  in  the  federal 
Fair  Credit  Reporting  Act  ("FCRA"),  In 
aildition,  the  complaint  alleges  that 
once  respondent  knew  or  should  have 
known  the  information  was  not 
accurate,  it  failed  to  take  steps  to  correct 
it. 


This  matter  also  addresses  the 
issuance  of  credit  cards  to  consumers 
who  did  not  apply  for  the  cards  orally 
or  in  writing.  The  complaint 
accompanying  the  proposed  consent 
order  alleges  that  in  connection  with 
these  practices,  the  respondent  engaged 
in  acts  and  practices  in  violation  of 
Section  5  of  the  Federal  Trade 
Commission  Act  and  Section  132  of  the 
Truth  in  Lending  Act  and  Section 
226.12(a)(2)  of  Regulation  Z. 

According  to  Count  I  of  the 
complaint,  when  the  respondent 
acquires  other  retail  sellers  of  consumer 
goods  or  services,  it  converts  the 
acquired  open  end  credit  plan  accounts 
to  its  own  open  end  credit  plan 
accounts;  an  example  of  this  occurred 
when  it  converted  Thalhimer's  accounts 
the  Hecht  Co.  accounts.  The  respondent 
creates  new  open  end  credit  plan 
accounts  and  issues  new  account 
numbers  in  the  name  of  each  consumer 
having  an  open  end  credit  plan  account 
in  good  standing  with  the  retail 
company  acquired  by  respondent.  As 
part  of  this  process,  certain  inaccuracies 
appeared  in  consumers'  credit  files. 

Respondent,  in  the  normal  course  of 
its  business,  furnishes  account 
information  concerning  its  open  end 
credit  plan  accounts  to  consumer 
reporting  agencies.  This  reported 
information  reflected  the  inaccuracies 
allegedly  caused  by  the  respondent's 
account  conversion  process.  The 
complaint  alleges  that  respondent's 
reporting  of  inaccurate  information 
constitutes  an  unfair  practice  in 
violation  of  Section  5  of  the  Federal 
Trade  Commission  Act. 

Count  I  also  alleges  that  respondent 
on  some  occasions  initiates  collection 
activity  on  purported  delinquencies, 
created  in  error  when  respondent 
creates  a  second  account  without  the 
knowledge  or  authorization  of 
consumers,  and  subsequently  posts 
payments  and  other  credits  to  the 
incorrect  account.  The  complaint  alleges 
that  this  practice  also  constitutes  an 
unfair  practice  in  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act. 

Count  II  of  the  complaint  alleges  that 
in  connection  with  telephone  marketing 
of  offers  of  pre-approved  open  end 
credit  plan  accounts,  respondent  in 
some  cases  establishes  open  end  credit 
accounts  for  consumers  who  have  not 
received  or  approved  the  offer  or  who 
have  specifically  declined  the  offer,  in 
violation  qf  Section  132  of  the  Truth  in 
Lending  Act  and  226.12(a)(2)  of 
Regulation  Z. 

The  consent  order  contains  provisions 
designed  to  ensure  that  the  respondent 
does  not  engage  in  similar  allegedly 
illegal  acts  and  practices  in  the  future. 
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Specifically,  Paragraph  I  of  the  order 
requires  the  respondent  to  cease  and 
desist  from  failing  to  follow  reasonable 
procedures  to  assure  the  accuracy  of  the 
information  that  respondent  maintains 
with  respect  to  cardholder  accounts  that 
respondent  has  acquired  or  acquires 
from  other  retail  sellers  of  consumer 
goods  or  services  and  that  respondent 
provides  to  consumer  reporting 
agencies,  including  but  not  limited  to 
the  accuracy  of  dates  or  relevant  actions. 

Paragraph  II  of  the  order  requires 
respondent,  to  the  extent  not  already 
accomplished,  within  ninety  (90)  days 
of  service  of  the  order,  to  identify 
current  cardholders  on  whom,  since 
January  1,  1992.  respondent  has 
reported  incorrectly  to  any  consumer 
reporting  agency  derogatory  information 
related  solely  to  the  cardholder's  open 
end  credit  plan  account  with  an 
acquired  creditor.  The  respondent  must 
instnict  each  consumer  reporting 
agency,  in  writing,  to  remove  or  correct 
any  such  derogatory  information. 

Paragraph  III  of  the  order  requires 
respondent,  after  wrritten  notice  from  a 
consumer  to  its  Bill  Adjustment 
Department  in  accordance  with  the  Fair 
Credit  Billing  Act  of  a  failure  by 
respondent  accurately  to  ascribe 
charges,  credits,  payments,  or  other 
activity  to  the  correct  account,  to  cease 
collection  activity  as  to  the  disputed 
amount,  either  directly  or  through  any 
third  party,  or  any  outstanding  balance 
that  is  due,  in  whole  or  in  part,  to 
respondent's  failure  accurately  to 
ascribe  charges,  credits,  payments,  or 
other  activity  to  the  correct  account. 

Paragraph  IV  of  the  order  requires  that 
the  respondent  institute  reasonable 
procedures  to  train  their  collection 
persoimel  in  the  obligations  of  the  Fair 
Credit  Billing  Act,  and  to  further  train 
their  collection  personnel  to  inform 
consumers  who  assert  billing  errors  of 
the  correct  address  of  respondent's  Bill 
Adjustment  Department. 

Paragraph  V  of  the  order  requires 
respondent  to  cease  and  desist  from 
issuing  credit  cards  to  any  person 
except  (1)  in  response  to  an  oral  or 
written  request  or  application  for  the 
card;  or  (2)  as  a  renewal  of,  or  substitute 
for,  an  accepted  credit  card. 

Paragraph  VI  of  the  order  requires  the 
respondent  to  make  documents 
demonstrating  compliance  with  the 
requirements  of  the  order  available  to 
the  Federal  Trade  Commission  for 
inspection  and  copying. 

Paragraph  VII  of  the  order  requires 
respondent  for  a  period  of  five  years  to 
deliver  a  copy  of  the  order  to  all  present 
and  future  personnel,  agents,  or 
representatives  having  responsibilities 


with  respect  to  the  subject  matter  of  the 
order. 

Paragraph  VIII  of  the  order  requires 
that  the  respondent  promptly  notify-  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations'ahsing  out 
of  the  Order. 

Paragraph  IX  of  the  order  is  a 
provision  terminating  the  order  in 
twenty  years  from  the  date  of  its 
issuance,  or  twenty  years  from  the  most 
recent  date  that  the  Untied  States  or  the 
Federal  Trade  Commission  files  a 
complaint  in  federal  court  alleging  any 
violation  of  the  order,  whichever  comes 
later. 

Paragraph  X  of  the  order  requires 
respondent  within  one  hundred  and 
eighty  (180)  days  of  the  date  of  service 
of  the  order,  to  file  with  the 
Commission's  Division  of  Enforcement, 
a  written  report  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

[PR  Doc.  96-10561  Filed  4-29-96:  8:45  am) 
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Request  for  Comments  Concerning 
Disclosures  in  the  Resale  of  Vehicles 
Repurchased  Due  to  Warranty  Defects 

agency:  Federal  Trade  Commission. 
ACTION:  Request  for  pubhc  comments. 


summary:  The  Federal  Trade 
Commission  ("the  Commission"  or 
"FTC")  is  requesting  public  comment 
and  holding  a  public  foriun  concerning 
the  practices  of  motor  vehicle 
manufacturers,  their  franchised  dealers, 
and  other  firms  and  individuals  in  the 
resale  of  allegedly  defective  vehicles 
previously  repurchased  from  consumers 
because  of  warranty  defects.  This  notice 
sets  forth  a  statement  of  the 
Commission's  reasons  for  requesting 
public  comment,  a  Hst  of  specific 
questions  and  issues  upon  which  the 
Commission  particularly  desires  written 
comment,  an  invitation  for  written 
comments,  and  an  invitation  to 
participate  in  the  public  forum. 


On  November  8.  1995,  the  Consuiners 
for  Auto  Reliability  and  Safety  and  other 
consuir.  t  groups  ("Consumer 
Coalition"  or    Petitioners'  )  filed  a 
petition  in  which  they  requested  that 
the  Commission  initiate  either  a 
rulemaking  proceeding  or  an 
enforcement  action  regarding  the 
alleged  industry  practice  of  reselling 
vehicles  repurchased  due  to  defects 
without  disclosure  of  the  vehicle's  prior 
history  to  the  subsequent  purchaser. 
The  Commission  is  publishing  this 
petition  without  endorsing  or 
supporting  the  views  expressed  therein. 
The  Commission  is  seeking  public 
comment  and  holding  a  public  forum  on 
the  issues  raised  by  the  petition  and  on 
other  related  issues. 

DATES:  Written  comments  will  be 
accepted  until  June  28.  1996. 
Notification  of  interest  in  participating 
in  the  public  forum  also  must  be 
submitted  on  or  before  June  28,  1996. 
The  pubhc  forum  will  be  held  in 
Washington,  D.C.  on  July  15,  1996,  from 
9  a.m.  until  5  p.m. 

ADDRESSES:  Five  paper  copies  of  each 
written  conunent  should  be  submitted 
to  the  Office  of  the  Secretary,  Room  159. 
Federal  Trade  Commission,  Sixth  Street 
and  Pennsylvania  Avenue,  N  W., 
Washington,  DC.  20580.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
public,  all  comments  should  also  b»e 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5V4  or  a  3V2  inch 
computer  disk,  with  a  latjel  on  the  disk 
stating  the  name  of  the  commenter  and 
the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  (Programs  based  on  DOS  are 
preferred.  Files  from  other  operating 
"  systems  should  be  submitted  in  ASCII 
text  format  to  be  accepted.)  Individuals 
filing  comments  need  not  submit 
multiple  copies  or  comments  in 
electronic  form.  Comments  should  be 
identified  as  "Vehicle  Buytwcks— 
Comment.  FTC  File  No.  P96  4402." 

Notification  of  interest  in 
participating  in  the  public  forum  should 
be  submitted  in  wrriting  to  Carole  I. 
Danielson,  Division  of  Marketing 
Practices,  Federal  Trade  Commission, 
Sixth  and  Permsylvania  .^ve.,  N  W., 
Washington,  D.C.  20580.  The  public 
forum  will  be  held  at  the  Federal  Trade 
Commission,  Sixth  and  Pennsylvania 
Ave.,  N.W.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  I.  Danielson  (202)  326-3115, 
Division  of  Marketing  Practices.  Bureau 
of  Consumer  Protection.  Federal  Trado 
Commission.  Washington.  DC  20580 
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SUPPLEMENTARY  INFORMATION: 
Section  A.  Background 

Traditionally,  automobile 
manufacturers  have  bought  back 
allegedly  defective  vehicles  from 
consumers  in  only  the  most  exceptional 
circumstances.  Although  the  Uniform 
Commercial  Code  gave  buyers  a  right  to 
elect  other  remedies  if  a  product  was 
seriously  defective,  the  remedy 
ordinarily  available  to  consumers  was 
limited  to  repairs,  as  expressly  provided 
bv  the  terms  of  the  written  warranty. 
Buvbacks  were  granted  only  rarely,  and 
usuallv  on  the  basis  of  goodwill.  This 
situation  changed  with  the  advent  of 
state  lemon  laws.  Begirming  in  1982. 
state  legislatures  began  enacting  "lemon 
laws"'  to  improve  consumers'  remedies 
for  new  vehicle  problems.  These  laws 
give  consumers  the  right  to  a 
replacement  or  a  refund  if  their  new 
cars  cannot  be  repaired  under  warranty. 
Under  these  lemon  laws,  if  a  specified 
number  of  repair  attempts  fails  to 
correct  a  major  problem,  or  if  a  new  car 
has  been  out  of  service  for  repair  for  the 
same  problem  for  a  cumulative  period  of 
thirty  days  or  more  within  the  one  year 
following  delivery  of  the  vehicle,  the 
manufacturer  must  either  replace  the  car 
or  refund  the  full  purchase  prit:e,  less  a 
reasonable  allowance  for  the  consumer's 
use  of  the  car  pnor  to  reporting  the 
defect.  All  50  states  and  the  District  of 
Columbia  now  have  enacted  such 
statutes.  Since  the  state  lemon  laws 
were  enacted,  consumers  can  more 
easily  obtain  relief  requiring 
manufacturers  to  repurchased  allegedly 
defective  vehicles. 

Most  state  lemon  laws  require 
consumers  to  notify  the  manufacturer  of 
their  intention  to  assert  their  lemon  law 
rights  before  exercising  those  rights,  in 
addition,  most  states  require  the 
consumer  to  submit  the  dispute  to  an 
informal  dispute  settlement  mechanism 
before  pursuing  their  lemon  law  rights 
in  court.  This  mechanism  may  be  an 
arbitration  program  established  or 
staffed  by  the  state  (such  as  the  Florida 
and  Washington  State  arbitration 
programs),  offered  by  the  manufacturer 
(such  as  the  Ford  Consumer  Appeals 
Board  or  the  Chrv'sler  Customer 
Arbitration  Board),  or  offered  through 
third-party  organizations  (suc;h  as  the 
BBB's  AUTO  LINE  or  the  National 
Automobile  Dealers  Association's 
AUTOCAR  programs).  After  reviewing 
the  evidence  submitted,  these 
arbitration  programs  mav  impo.sp  a  wide 
range  of  remedies,  inc  hiding  requiring 
the  manufacturer  or  dealer  to  replace 
the  defective  vehicle  or  refund  the  full 
purchase  price. 


Some  vehicles  that  have  been 
replaced  or  bought  back  (  "repurchased 
vehicles  "  or  "buybacks  ")  under  the  state 
lemon  laws  are  resold  to  other 
consumers  as  used  cars.  To  protect 
subsequent  buyers,  approximately  36 
states  and  the  District  of  Columbia  have 
enacted  legislation  requiring 
manufacturers  and  dealers  to  disclose  to 
subsequent  buyers  that  a  used  vehicle 
was  repurchased  because  it  was  found 
to  be  defe<;tive  or  to  have  non- 
conformities under  the  state  lemon  law. 
The  state  laws  var\'  as  to  how  this 
disclosure  is  to  be  made.  Some  states 
require  the  vehicle's  title  to  be  branded; 
others  require  that  the  consumer  be 
given  a  disclosure  document  at  the  time 
of  sale  or  that  the  disclosure  be  placed 
on  the  vehicle.  The  state  laws  also  vary 
regarding  which  vehicles  are  subject  to 
the  disclosure  requirement.  Some  states 
require  disclosure  on  all  buyback 
vehicles,  including  those  repurchased 
under  voluntary  settlements,  while 
other  states  require  disclosure  on  only 
certain  vehicles  (e.g.,  where  there  was  a 
final  arbitration  decision).  In  addition, 
some  states  prohibit  reselling  a 
repurchased  vehicle  with  a  serious 
safety  defect  within  the  state. 

Despite  these  state  laws,  subsequent 
buyers  of  repurchased  vehicles  may  not 
be  receiving  the  intended  disclosures.  In 
a  petition  dated  November  8.  1995.  the 
Consumer  Coalition  requested  that  the 
FTC  either  initiate  a  rulemaking 
proceeding  or  an  enforcement  action  in 
connection  with  the  industry  practice  of 
allegedly  reselling  vehicles  bought  back" 
because  of  defects  without  disclosure  to 
the  used  car  purchaser.  The  petitioners 
allege  that  auto  manufacturers,  their 
dealers  and  otWers  are  engaged  in  a 
pattern  of  conduct  (which  the 
.  petitioners  term  "lemon  laundering") 
intended  to  conceal  from  used  car 
buyers  material  information  about  the 
vehicle's  safety  and  quality  history.  The 
petitioners  also  allege  that  this  pattern 
of  conduct  often  involves  transporting 
the  repurchased  vehicles  across  state 
lines  to  avoid  the  operation  of  state  law 
protections,  A  copy  of  the  petition  is 
appended  to  this  Notice  as  Attachment 
1. 

Section  B.  Invitation  To  Comment 

The  Commission  invites  written 
comments  to  assist  it  in  ascertaining  the 
facts  necesscu-y  to  reach  a  determination 
on  the  issues  raised  by  the  petition  and 
on  F^etitioners'  request.  Written 
comments  must  be  submitted  to  the 
Office  of  the  Secretary.  Room  159. 
Federal  Trade  Commission.  Sixth  Street 
and  Pennsylvania  Avenue.  N'.W 
Washington.  D.C.  20580.  on  or  before 
June  28,  1996.  Comments  submitted  will 


be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
Commission  regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  and  5  p.m.  at  the  Public  Reference 
Section,  Room  130,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20580. 

Section  C.  Public  Forum 

The  FTC  staff  will  conduct  a  Public 
Forum  to  discuss  the  written  comments 
received  in  response  to  the  Federal 
Register  notice.  The  purpose  of  the 
forum  is  to  afford  Commission  staff  and 
interested  parties  a  further  opportunity 
to  openly  discuss  and  explore  issues 
raised  in  the  petition  and  in  the 
comments,  and,  in  particular,  to 
examine  publicly  any  areas  of 
significant  controversy  or  divergent 
opinions  that  are  raised  in  the  written 
comments.  The  conference  is  not 
intended  to  achieve  a  consensus 
opinion  among  participants  or  between 
participants  and  Commission  staff  with 
respect  to  any  issue  raised  in  the 
comments.  Commission  staff  will 
consider  the  views  and  suggestions 
made  during  the  conference,  in 
conjunction  with  the  written  comments, 
in  formulating  its  final  recommendation 
to  the  Commission  concerning  what 
action,  if  any.  to  take  in  response  to  the 
petition. 

Commission  staff  will  select  a  limited 
number  of  parties,  from  among  those 
who  submit  written  comments,  to 
represent  the  significant  interests 
affected  by  the  petition.  These  parties 
will  participate  in  an  open  discussion  of 
the  issues,  including  asking  and" 
answering  questions  based  on  their 
respective  comments.  In  addition,  the 
forum  will  be  open  to  the  general 
public.  The  discussion  will  be 
transcribed  and  the  transcription  placed 
on  the  public  record. 

To  the  extent  possible.  Commission 
staff  will  select  parties  to  represent  the 
following  interests:  Auto  manufacturers, 
new  and/or  used  auto  dealers,  operators 
of  auto  auctions,  consumer  groups, 
Federal.  State  and  local  law 
enforcement  and  regulatory  authorities; 
and  any  other  interests  that  Commission 
staff  may  identify  and  deem  appropriate 
for  representation. 

Parties  who  represent  the  above- 
referenced  interests  will  be  selected  on 
the  basis  of  the  following  criteria: 

1.  The  party  submits  a  written 
comment  during  the  60-day  comment 
period. 

2.  The  party  notifies  Commission  staff 
of  its  interest  by  June  28,  1996. 
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J.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  forum. 

4.  The  party's  participation  would 
promote  the  consideration  and 
discussion  of  a  variety  of  issues  raised 
in  the  petition. 

5.  The  party  has  expertise  in  activities 
affected  bv  the  petition. 

6.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

The  forum  will  be  held  on  July  15, 
1996.  Parties  interested  in  participating 
in  the  forum  must  notify  Commission 
staff  by  June  28.  1996.  Prior  to  the 
forum,  parties  selected  will  be  provided 
with  copies  of  the  comments  received  in 
response  to  this  notice. 

Section  D.  Issues  for  Comment 

The  Commission  seeks  comments  on 
various  issues  raised  by  the  petition. 
Without  limiting  the  scope  of  the  issues 
it  seeks  comments  on.  the  Commission 
is  particularly  interested  in  receiving 
comments  on  the  questions  that  follow. 
Responses  to  these  questions  should  be 
itemized  according  to  the  numbered 
questions  below,  to  which  they 
correspond.  In  responding  to  these 
questions,  include  detailed,  factual 
supporting  information  whenever 

possible. 

1.  How  many  vehicles  are 

repurchased  each  year  by 
manufacturers?  How  many  vehicles  are 
repurchased  each  year  by  dealers?  What 
is  the  disposition  of  these  vehicles? 
How  many  are  resold  to  consumers? 
How  manv  are  resold  within  the  same 
state?  How  many  are  transported  to 
another  state  and  resold.  What  happens 
to  those  not  resold? 

2.  How  many  of  the  repurchased 
vehicles  are  successfully  repaired  after 
they  are  bought  back?  Arc  there  studies 
showing  whether  subsequent  purchasers 
of  these  repurchased  vehicles  encounter 
a  frequency  of  repair  that  is  greater  than, 
equal  to.  or  less  than  that  of  purchasers 
of  non-repurchased  used  cars  of  like 
models  and  model  years? 

3.  At  what  stage  should  a  car  be 
considered  a  buyback  for  the  purposes 
of  imposing  a  disclosure  requirement? 
Should  onv  car  that  is  taken  back  by  the 
manufacturer  at  any  stage  in  a  dispute 
over  alleged  defects  be  considered  a 
buvback?  It  not.  under  what 
circumstances  should  h  vehicle  be 
considered  a  bu\back?  Should  only 
those  vehicles  in  which  there  has  been 
an  impairment  of  value  be  considered  a 
buybaci^?  If  so.  how  should 
"impairment  in  value"  or  any  similar 
limiting  term  be  defined?  Since 
manufacturer  bu\  backs  are  only  one 
segment  of  tli''  huvback  market,  how  can 


defective  vehicles  bought  back  by  the 
dealer  and/or  traded  in  by  consumers  be 
identified? 

4.  If  "buybacks  "  are  defined  to 
include  those  repurchased  prior  to  the 
initiation  of  arbitration  or  litigation, 
would  disclosure  laws  cause  a  chilling 
effect  on  manufacturers'  willingness  'o 
make  such  "goodwill"  repurchases?  On 
the  other  hand,  would  disclosure  laws 
that  only  cover  cars  that  were  the 
subject  of  a  formal  arbitration  or 
litigation  proceeding  lead  manufacturers 
to  buy  back  more  vehicles  under  the 
heading  of  "goodwill"  in  order  to  avoid 
the  disclosure  requirement? 

5.  How  long  should  a  vehicle  be 
considered  a"buyback"?  Permanently? 
l.Intil  successfully  repaired?  Some  other 
time  period?  How  can  it  be  determined 
whether  a  vehicle  has  been  successfully 
repaired  prior  to  reselling  it? 

6.  What  are  the  current  practices  of 
auto  manufacturers,  auction  companies, 
and  dealers  regarding  disclosure  of  the 
fact  that  a  vehicle  is  a  buyback  to 
subsequent  purchasers?  What  types  of 
disclosures  are  given?  Are  these 
disclosure  methods  effective?  Are 
consumers  receiving  the  disclosures? 
Who  is  responsible  for  ensuring  that 
disclosures  are  made  to  the  consumer? 
Are  the  disclosures  specific  enough  to 
identify  or  reveal  the  vehicle's  previous 
historv  and  the  repairs  performed?  What 
are  the  costs  and/or  benefits  of  these 
disclosure  methods  to  manufacturers? 
To  auction  companies?  To  dealers?  To 
consumers?  To  other  parties? 

7.  What  methods  are  or  would  be 
most  effective  in  getting  information 
about  a  vehicle"s  history  and  prior 
repairs  to  consumers  before  they  buy  the 
vehicle?  Title  branding?  Disclosure 
documents  to  be  given  to  consumers? 
Other  methods''  If  disclosure  laws  are 
the  most  effective  method,  then  what 
type  of  disclosure  requirement  should 
be  imposed?  What  are  the  costs  and'or 
benefits  of  these  various  methods? 

8.  What  methods  have  been  adopted 
bv  the  various  States  to  ensure  that 
subsequent  purchasers  are  advised  that 
vehicles  are  buybacks'  How  effective 
have  these  methods  been?  What  have 
tjeen  the  costs  and  benefits  of  thes'» 
State  requirements  to  manufacturers?  To 
auction  companies?  To  dealers'  To 
consumers?  To  the  States? 

9.  If  disclosure  or  title  branding  laws 
are  or  would  be  most  effective,  how 
should  any  such  disclosuie  or  title 
branding  rules  be  enfcrced?  By  FTC 
regulation'  Bv  model  State  law'  By  a 
national  databank  of  ViN  numbers'  By 
other  means? 

10  Uniformity  in  th^'  disclosure  and 
labeling  of  repurchased  vehiries  might 
resolve  the  problem  of  interstate 


shipment  of  vehicles  to  avoid  individual 
state  requirements.  What  are  the  costs 
and/or  benefits  of  diverse  .State 
requirements  versus  those  of 
uniformity'  Would  a  uniform  national 
standard  be  an  effective  method  to  get 
buyback  information  to  subsequent 
purchasers?  What  would  be  the  costs 
and/or  benefits  of  a  national  standard? 

List  of  Subfects 

Used  cars.  Warranties.  Trade 
practices. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Serinetan-  • 

Attaclunent  I 

Consumers  for  Autc  Reliability  and  Safety 

Advancing  Auto  Rehability  and  Safety  Since 

1979 

Novembers.  1995 

Donald  S.  Clark.  Secretary  . 

Federal  Trade  Commission.  Gth  & 

Pennsvlvania  Ave  .  N\V.,  Vvas.hington. 
DC  20580 
Re  Petition  for  Investigation  of  Lemon" 
Motor  Vehicle  Resale  Practices 
Dear  Setretary.  Petitioners  submit  this 
petition  to  the  Federal  Trade  Commission 
(hereinafter.  "FTC  '.  or  ■Commission"), 
requesting  an  investigation  of  certain 
practices  of  new  motor  \  ehicle 
manufacturers,  their  franchised  dealers  and 
others  in  the  resale  of  defective  vehicles 
Petitioners  request  tha!  ir.e  Commission 
initiate  eiuier  r,;iemaking  proceedings  or  an 
enforcement  program  under  Section  S  o'  the 
FTC  Art  1  to  stop  the  >ndjstr\  practice  cf 
reselling    iemon'   cars  without  di<.closi.;re  to 
the  used  car  purchaser 

Petitioners  contend  thdl  tr.ese  practice--  are 
deceptive  and  unfair,  and  that  ihev  art- 
carried  out  in  knowing  dis:eg<ird  of  the  'aws 
and  policies  oi  manv  states  that  regulate  the 
resale  of  vehicles  w  .'^.ich  ha\e  bt^r  deemed 
"lemons  ' 

0\erthe  last  several  years,  .n^ estimations 
conducted  by  state  iaw  enforcement  officials 
and  bv  reporters  for  national  news  bureaus 
have  uncovered  ?.  pattern  of  conduct  in  the 
."esale  of  defec  V.\e  vehicles  conduct  '.vhich  is 
intended  to  ccncal  from  used  car  buyers 
niitenal  infunndtion  a'tKiut  itie  veliicie"s 
safc-tv  and  qualitv  histcry   These  practices 
evidence  a  pctte.-n  of  decept.on  that 
siibstaniiaily  ii.|ures  consumers  passing  on 
to  the  second  retail  purchast-r  the  very  losses 
that  iemon  laMS  were  designed  lo  prevent 
Often  these  practices  involve  the  transport  of 
v»-hicles  across  stale  lines  to  avoid  the 
operat-jn  of  state  law  protections. 

Pt'it. oners  consider  this  prac.ice.  known 
as    lemon  iaundoring  '  to  be  an  unfair  and 
deceptive  trade  practice  undtr  Sec'ion  5  of 
the  FTC  Ac*  Because  the  practices 
necessitate  thr  use  of  in'.erstat:^  commerce  to 
subvert  the  operation  and  purpose  cf  state 
'av.s  d'-signed  to  protect  usee  car  buyers. 
Commission  ac'ion  is  bwlh  appropriai.^  and 
:-.ecess3r\ 


le. u.sc:  Spc  45. 
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Background 

No  consumer  product  generates  more 
consumer  complaints,  or  more  economic 
in|ur>'.  than  the  automobile  The  National 
Assotiiation  of  Attorneys  General  s 
nationwide  survey  of  consumer  complaints, 
released  in  .\pril.  \^9A.  listed  automobile- 
related  complaints  at  the  top  •'  This  finding 
is  echoed  bv  the  survey  report  issued  by  the 
Consumer  Federation  of  America  and  the 
National  Association  of  Consumer  Agency 
Administrators  '  no  doubt  the  FTC's 
experieiu  e  i  oiifirms  the  accuracy  of  this 
finding 

In  IMl.  the  National  Association  of 
.\ltorneys  (ien.-ral  (NA.^C)  adopted  a 
resolution  (  ailing  for  mandatory  disclosures 
.n  the  resale  of  'letnon"  vehicles.  NAAG's 
statement  reads  in  part,  as  follows 

"At  least  5().00()  vehicles  with  serious 
safety  defects  or  nonconformities  are 
repurchased  bv  manuf.u  turers  or  dealers 
.inniially  through  arbitration,  litigation  or 
through  settlements  as  a  result  of  the  various 
state  lemon  laws,  representing  a  potential 
S750  million  loss 

•'Manv  of  those  vehu  les  are  subsequently 
resold  at  auction  or  by  used  lar  dealers  and 
thus  ivi  V(  led  back  into  the  marketplace,  back 
onto  the  streets,  and  back  into  repair  shops 

"Many  states  do  not  have  adequate  legal 
protection  for  the  unwitting  consumer 
purchasers  of  lemon  law   buyback" 
vehicles  "* 

Even  with  statutory  protections  in  some 
states,  the  prai  tues  continue  to  be 
widespread,  in  large  part  due  to  the  ease  with 
which  vehi(  les  i  an  be  moved  to  or  through 
states  with  weak  or  no  protections  for  used 
t  ar  buyers  This  enables  sellers  to  remove  the 
"lemon  "  label  from  the  used  car  transaction 
It  is  this  particular  practice  which  constitutes 

lemon  laundering  ' 

The  national  sc  ope  of  the  problem  is 
brought  into  i  learer  fcx:us  when  the  safety 
implii  iidons  are  considered  Manv  new  car 
■lemiins  '  resold  in  the  us»-d  i  ar  market  ha\e 
severe  safety  defcc  ts.  whic  h  were  not 
addressed  bv  safetv  recalls  I'ndoubtedly 
these  unsafe  used  car  "lemons"  contribute  to 
the  enormous  economic  and  human  toll 
exacted  bv  motor  vehicle  crashes   It  is  well 
documented  that  motor  vehicle  i  rashes  are 
the  leading  killer  of  ,\meri(  ans  under  the  age 
of  IS.  and  the  leading  cause  of  head  iniuries. 
epilepsy,  quadriplegia.  paraplegia,  and  facial 
injuries,  as  well  as  d  significant  cause  of 
blindness 

It  IS  petitioners"  contention  that  consumers 
purchasing  used  cars  are  entitled  to  full,  clear 
and  timelv  disclosure  of  the  status  of  vehicles 
deemed   "lemons,"  if  not  under  stale  laws 
then  under  the  Inifonn  Commen  lal  Code 
provisions  against  unc.jiisi  lonabiiitv    under 
Section  5  of  the  FTC  Act.  and  .is  a  mailer  of 
public  policy. 


-    Top  10  Consumer  Complaint  Lisi".  National 
Asi'n  of  Attorneys  t.«ner«i.  VVa.shinginn.  DC.  April, 
1094. 

'  'Fourth  Annual  Survey  of  Consumer  Protection 
.\gencies."  National  Ass'n.  of  Consumer  Agency 
.\dmini»trtflors  and  Consumer  Federal  ion  ot 
.\m9rica,  Wisshinglon.  DC.  Octobfr,  1995 

*N.\.Mi  Resoluiion.  "Mandatory  Disclosures  in 
the  Resale  of  Lemon  Vuhicles  ",  ndupled  dl  Winter 
Meeting.  F;  Lauderdale,  FL,  December.  1991 


Federal  and  Stale  "Lemon"'  Laws  F*rimanly 
Protect  New  C^ar  Buyers 

After  the  passage  in  1976  of  The 
Magnuson-Moss  Warranty  Act  with  its 
Fetieral  private  right  of  action  for  products 
covered  by  a  "'full'"  warranty,'  all  50  states 
and  the  District  of  Columbia  enacted  new  car 
""lemon  laws"  to  protect  new  car  buyers. 
Typically  these  statutes  denominate  a  vehicle 
as  a  "lemon"  by  the  number  of  times  a  repair 
is  attempted  without  success,  or  by  the 
period  of  lime  a  vehicle  is  out  of  service  for 
warranty  repairs.  The  statutes  generally 
create  a  private  cause  of  action  with  remedies 
of  replacement  or  refund  of  the  purchase 
price,  incidental  costs,  and,  in  many  states, 
attorney  fees  Many  state  laws  encourage 
settlements  through  state-sponsored  or  state- 
certified  arbitration. 

The  measure  of  success  of  these  laws  and 
programs  is  their  widespread  use:  The  Center 
for  .^uto  Safety  estimates  that  over  50.000 
vehicles  are  repurchased  annually  by 
manufacturers  as  a  result  of  arbitration 
decisions  or  legal  settlements,"  Thus, 
substantial  economic  losses  to  many  new  car 
buyers  are  prevented  by  the  "lemon"  laws. 

In  the  wake  of  the  success  of  these  state 
laws  is  the  secondary  harm  to  consumer 
buyers  in  the  used  car  market.  Petitioners  see 
continuing  consumer  injury  to  used  car 
buyers  who  have  no  way  to  distinguish 
tjetween  ordinary  used  cars  and  those  that 
have  had  defects  that  the  manufacturer  was 
unwilling  or  unable  to  repair,  defects  which 
are  so  severe  as  to  warrant  their  repurchase 
under  state  laws. 

Manufacrturers  and  dealers  frequently 
mislead  consumers  by  characterizing 
defective  "lemon""  vehicle  buybacks  as 
■goodwiH'"  or  ""customer  satisfaction  " 
repurchases,  particularly  when  the 
repun;hase  is  made  as  settlement  to  a 
potential  or  actual  lawsuit.  The  National 
Association  of  Attorneys  General  Working 
Ciroup  on  Resold  Lemons  examined  this  issue 
and  concluded  that  vehicles  repurchased 
through  such  voluntary  agreements  should  be 
designated  as  "Defective  Vehicle  Buybacks," 
iust  as  are  all  adjudicated  ""lemons."  The 
group's  report  goes  on  to  note  that,  otherwise. 

"If  voluntarv  buybacks  were  not  included 
in  this  definition,  manufacturers  would  be 
able  to  avoid  the  di.srlosure  requirements  by 
entering  into  voluntarv  agreements  with 
consumers  to  buy  back  or  replace  those 
vehu  les  wtiich  are  most  seriously  defective 
and  would  most  likely  be  adiudicated  as 
lemons  Subsequent  consumer  purchasers 
would  then  h.ive  no  knowledge  of  the 
lemon'  history  of  these  vehicles. 

".Some  manufac  turers  may  argue  that  the 
use  of  the  phrase  "Defective  Vehicle  Buyback' 
IS  not  fair  or  accurate  because  vehicles  are 
also  bought  hack  on  a  gcxjdwiH'  basis  which 
are  not  defective.  The  Working  Group  is  not 
convinced  that  vehicles  whic  h  are  free  from 
any  alleged  defects  are  routinely  repurc  based 
by  manufac  turers  and  dealers  If  there  are 
goodwill  repan  bases   the  numbers  urr  not 
sigiiifK.ant   ■  .NAAG  Working  (Jroup  Report 
Summary,  November  1.  I  WO 


It  is  important  to  understand  the  typical 
distribution  channels  for  new  car  "lemon 
buybacks."'  as  they  are  known.  State  laws 
require  that  the  manufacturer  who  gives  the 
warranty,  and  not  the  dealer,  repurchase  the 
car.  As  noted  above,  many  "lemon  buybacks" 
are  disguished  by  the  manufacturer  and 
dealer,  working  in  concert,  who  arrange  for 
the  transaction  to  appear  as  a  trade-in  or,  as 
they  are  known  in  the  industry,  "trade 
assists  "  When  manufacturers  do  repurchase 
vehicles  as  prescribed  in  the  ""lemon  laws"', 
they  reintroduce  the  vehicle  into  the  used  car 
wholesale  market  typically  through  "closed  " 
auctions,  where  only  franchised  dealers  for 
that  same  make  of  vehicle  are  invited.  The 
vehicle  may  be  sold  on  the  used  car  lot  of  the 
dealer  purchaser  at  auction,  or  the  title  may 
change  hands  several  times  before  being 
resolci  to  the  public. 

On  the  used  car  lot  of  a  franchised  dealer, 
the  car  will  be  shown  alongside  other  late 
model,  low  mileage  cars.  These  may  be 
recent  trade-ins,  or  cars  returned  to  the  dealer 
after  a  period  of  use  as  a  daily  rental, 
salesperson's  demonstrator,  manufacturer 
executive  vehicle,  or  dealer  "loaner""  car. 
There  is  nothing  in  the  apf)earance  of  lemon 
buybacks  that  would  make  them  identifiable 
to  the  used  car  buyer. 

To  address  the  ""downstream"  problem  of 
the  resale  of  "lemons",  thirty  six  states  and 
the  District  of  Columbia  have  enacted 
disclosure  laws.  These  take  various  forms, 
but  can  include  requirements  for  one  or  more 
of  the  following  disclosures:  an  on-vehicle 
sticker;  a  special  form  that  must  be 
acknowledged  by  the  used  car  buyer  at  the 
time  of  purchase;  or  a  "branding"  of  the 
vehicle  title.  Five  states  forbid  the  resale  in 
that  state  of  lemons  found  to  have  had 
serious  safety  defects  The  effect  of  these 
various  state  laws,  though,  is  to  create  a  great 
incentive  for  manufacturers  and  dealers  to 
move  the  cars  out  of  the  state  in  which  they 
are  determined  to  be  "lemons'"  and  into  a 
non-disclosure  state,  or  at  least  into  another 
state  where  dealers  find  the  disclosures  non- 
threatening,  (i.e..  ineffective  in  warning 
buyers).' 

the  practice  of  moving  "lemon  buybacks" 
to  other  states  is  extensive.  Public  accounts 
of  a  State  of  Florida  investigation  still 
underway  shows  that  about  60  percent  of 
buybacks  in  the  state  are  resold  in  other 
states."  Documentation  of  buybacks  by  the 
Lemon  Law  Administrator  for  the  State  of 
Washington  shows  that  over  a  5  year  period, 
324  of  the  452  buybacks,  or  71  percent,  were 
next  titled  in  another  state,  mostly  in  Oregon 
and  L'tah.  but  also  as  far  away  as  North 
Carolina.  \'irginia.  and  New  lersey  '* 


M5  use  Sec  2310. 

"Center  for  .^uto  Srftelv  letter  lo  N.\.\G   May  1. 
1995 


'Disclosure  forms  reqairpd  in  some  elates  are 
presented  at  the  lime  n!  sale,  along  with  a  raft  of 
other  forms  lo  sijjn.  and  are  easily  overlooked 
Disc  iosures  on  the  yehicie  title  may  not  be  seen  at 
all  by  the  used  car  purchaser  financing  the 
purchase,  as  the  title  goes  direcllv  to  the  finance 
company 

"  "Do  You  Own  a  l.e.Tion'   .  Palm  Beorh  Post. 
lurp  18.  1995,  lA  (The  Florida  AC's  office  declines 
cbrnment  on  this  account  as  its  investigation  is 
p«-nding  I 

"Letler  from  Paul  N  Corning.  Lemon  Law 
Administrator.  Suie  of  Washington,  October  27. 
19(l5 
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The  used  car  buyer  of  a  "laundered"  lemon 
not  only  pays  too  much  for  the  car  due  to  the 
deceptive  non-disclosure  of  the  car's  history, 
but  that  buyer  also  enjoys  few  of  the  legal 
protections  that  work  for  new  car  buyers. 
Many  state  lemon  laws  do  not  apply  at  all; 
others  offer  only  some  of  the  protections 
accorded  new  car  buyers.  Even  so,  it  is  not 
clear  there  is  any  practical  way  for  the  used 
car  buyer  to  look  back  into  the  vehicle's 
history  and  to  discover  the  deception,  unless 
the  consumer  could  somehow  gain  access  to 
state  motor  vehicle  records  in  the  state  of 
original  sale. 

Moreover,  even  if  a  used  car  buyer  were  to 
later  discover  the  deception  in  the  sale  of 
their  vehicle  without  the  state-mandated 
disclosure,  their  remedies  are  rarely 
equivalent  to  those  accorded  the  new  car 
"lemon"  buyer.  Individual  actions  for  fraud 
under  state  law  are  difficult  to  sustain,  absent 
statutory  provisions  for  special  remedies  and 
attorneys  fees  recovery.  Faced  with  the  high 
cost  of  waging  suit  for  fraud  or  deception,  the 
aggrieved  used  car  buyer  is  more  likely  to 
resell  or  trade  in  the  car  at  a  substantial  loss. 
While  understandable,  this  only  passes  the 
problem  on  to  the  next  used  car  buyer. 
"Lemon  Laundering"  Imposes  an  Economic 
Injury  on  the  Used  Car  Buyer 

The  model  intended  by  the  state  lemon 
laws  is  that  the  new  car  buyer  is  made  whole 
by  recovering  the  original  value  of  the 
bargain,  either  through  a  refund  or 
replacement  with  a  new  vehicle,  plus  the 
costs  associated  with  enforcing  the  right. 
Under  the  model,  these  costs  are  returned  to 
the  manufacturer,  where  they  should  be 
borne.  (The  costs  are  not  a  penalty,  but  an 
incentive  to  manufactiirers  to  produce  fewer 
lemons,  and  to  provide  good  warranty  service 
to  correct  defects  as  they  arise.)  The 
manufacturer's  costs,  then,  are  the  difference 
between  the  refunded  original  retail  price  of 
the  car,  and  the  depreciated  price  paid  for  the 
vehicle  at  auction.  One  would  reasonably 
expect  the  auction  price  to  reflect  the  fact 
that  the  ""lemon"  disclosure  will  depress  the 
vehicle's  resale  value  on  the  used  car  lot — 
that  is.  i/the  label  does  in  fact  appear  there. 
"Lemon  laundering"  allows  the  manufacturer 
to  avoid  this  rather  significant  portion  of 
these  costs,  thus  undermining  the  market- 
perfecting  incentives  on  which  the  lemon 
laws  are  premised. 

The  economic  loss  can  only  be  avoided  by 
the  used  car  buyer  care  who  sees  an  effective 
"lemon"  label,  and  who  can  then  secure  a 
reduced  price  or  negotiate  for  warranty  or 
service  contract  protection  against  a 
reoccurrence  of  the  "lemon"  problem.  When 
the  label  is  removed  (or  effectively 
concealed),  the  apparent  value  of  the  vehicle 
is  increased,  and  the  vehicle  can  be  resold  as 
if  that  car  never  had  any  severe  safety  or 
quality  defects.  Since  the  manufacturer  and 
the  dealer  at  the  wholesale  auction  both 
implicitly  understand  that  "laundering"  the 
label  is  possible  (perhaps  with  only  the  cost 
of  moving  the  car  to  another  state),  the 
manufacturer  can  realize  nearly  the  full 
wholesale  price.  Even  where  the 
manufacturer  complies  with  a  state 
disclosure  law.  the  temptation  of  a  dealer  to 
"launder  "  the  lemon  disclosure  is  great— 
when  resold  in  a  non-disclosure  state  at  a 


higher  price,  the  dealer  realizes  an  extra 
profit  in  the  transaction.  In  either  case,  with 
or  without  manufacturer  collusion,  the  loss  is 
shifted  to  the  consumer  used  car  buyer. 

The  warranty  that  comes  with  the  used 
vehicle  will  likely  be  of  little  value— the 
seller  will  be  sure  to  offer  only  a  very 
restrictive  warranty  or,  as  the  Commission 
found  in  the  couree  of  its  Rulemaking,'"  the 
vehicle  may  be  sold  "as  is. "  or  with  a 
warranty  that  requires  substantial  and 
unlimited  buyer  co-payments  for  repairs  (so- 
called  "50-50  warranties,"  wherein  50  per 
cent  of  the  repair  costs,  as  computed  by  the 
seller,  are  assessed  to  the  buyer). 
The  Commission  Can  Augment  State 
Protections  for  Used  Car  Buyers,  Without 
Preempting  Them 

The  Commission's  jurisdiction  over  used 
car  sales  is  self-evident."  The  remaining 
question,  then,  is  why  the  FTC  should  enter 
this  area  when  some  states  have  addressed 
the  problem  through  disclosure  laws.  The 
commission  should  act  for  the  same  reasons 
the  Commission  acts  in  so  many  areas 
touched  on  by  state  consumer  protection 
laws:  certain  aspects  of  the  problem  can  only 
be  addressed  by  a  Federal  action,  because 
state  laws  can  be  defeated  by  moving  the 
transaction  out  of  the  jurisdiction,  and 
because  varying  state  standards  allow  a  ty-pe 
of  "forum-shopping"  that  defeats  statutory 
protections. 

In  the  used  car  market,  vehicles  move 
about  the  wholesale  market  through  a  web  of 
brokers,  auctions,  and  even  through  multi- 
state  chain  franchisees.  This  interstate  nature 
of  the  market  enable  "lemon  laundering"  to 
persist  even  though  the  practice  is 
circumscribed  in  some  states. 

Petitioners  believe  that  Federal  protections 
fashioned  by  the  Commission  can 
supplement  and  complement  state  laws,  and 
need  not  preempt  them. 

There  are  several  areas  of  potential  action 
by  the  Commission.  One  would  be  a  re- 
examination of  the  Used  Motor  Vehicle  Trade 
Regulation  Rule  ("TRR").  with  the  possible 
addition  of  a  disclosure  on  the  Federal 
window  sticker  that  would  recognize  the 
"lemon"  label  from  any  jurisdiction. 
Alternatively,  we  believe  an  FTC 
investigation,  in  conjunction  with 
knowledgeable  state  officials,  will  uncover 
the  methods  by  which  manufacturers  in 
concert  with  dealers  and  auction  firms 
"launder"  lemon  disclosures  through 
transactions  whose  primary  purpose  is  to 
defeat  the  protections  of  state  disclosure 
laws.  This  practice  should  be  declared  an 
unfair  or  deceptive  trade  practice  through 
litigation.  Commission  cases  against  dealers 
and  dealer  chains  are  a  valuable  tool  for 
enforcement  and  a  strong  deterrent;  the 
Conunission's  own  enforcement  "sweeps"  of 
use  car  dealers  for  TRR  violations  are  an 
effective  example  of  Federal  enforcement. 


one  that  should  be  applied  to  lemon 
laundering  practices.  Petitioners  are 
confident  the  Commission  can  fashion  a  non- 
bufdensome  disclosure  and  record -keeping 
scheme  that  will  put  an  end  to  the  practice. 

There  is  Ample  Precedent  for  FTC 
Intervention  in  Matters  That  are  Partly 
Addressed  Under  State  Law,  but  Where  the 
Remedies  are  Insufficient  To  Protect 
Consumers 


Considerable  Commission  precedent  exists 
for  FTC  action  here.  Petitioners  note  that  the 
Commission  historically  has  actively  engaged 
issues  which  have  been  partly,  but  not 
altogether  successfully,  addressed  by  sUte 
consumer  protection  laws. 

Petitioners  refer  to  the  Commission  lo  its 
actions  against  automobile  manufacturers  in 
the  so-called  "secret  warranty  "  cases. '^ 
where  disclosure  schemes  were  erected  to 
make  sure  that  vehicle  owners  received  from 
manufacturers  material  information  regarding 
non-safety  defects  and  warranty  extensions 
Once  disclosed,  the  information  enabled 
consumers  to  protect  themselves  in  two 
ways.  In  some  cases,  consumers  were  able  to 
prevent  damage  to  their  cars  by  seeking  early 
repairs.  In  others,  they  were  able  to  have  the 
costs  of  repair  borne  under  manufacturer 
extend  warranty  policies,  which  before  the 
Commission's  orders  had  been  closely 
guarded  and  allowed  by  the  manufacturers  in 
only  selective  cases.  The  Section  5  theory 
relied  upon  by  the  Commission  in  those 
actions  applies  equally  to  the  matter  at  hand. 

Petitioners  also  cite  the  Commission's 
actions  against  Paccar,  Inc.  and  other  large 
truck  manufacturers  to  remedy  the  harmful 
effects  of  deception  in  vehicle  sales  "  In  the 
order  entered  in  Paccar  and  companion 
cases,  the  Commission  ended  a  practice  of 
truck  manufacturers  who.  at  the  end  of  a 
"model  year,"  applied  to  state  titling 
authorities  (where  not  prohibited  by  state 
policies)  to  redesignate  the  title  of  unsold 
vehicles  to  show  a  new,  updated  model  year. 
This  had  the  effect  of  avoiding  the  drop  in 
sale  value  of  older  unsold  trucks  on  dealer 
lots  when  the  new  model  year  units  are  also 
for  sale.  The  Commission  took  the  position 
that  the  practice  was  deceptive.  This  closely 
parallels  the  situation  in  lemon  laundering 
critical  information  is  concealed  (model  year, 
or  lemon  status)  from  the  buyer,  leading  the 
buyer  to  make  inaccurate  assumptions  about 
the  value  of  the  vehicle  Petitioners  hasten  to 
point  out  that  here,  t(».  the  Conunission's 
action  was  taken  despite  the  fact  that  some 
states  had  addressed  the  problem. 

Most  relevant  to  the  lemon  laundering 
practice  is  the  Commission's  reasoning  in 
Peacock  Buick/^*  There  the  Commission 
found  it  to  be  deceptive  for  a  car  dealer  to 
offer  cars  for  sale  as  "new'  alongside  other 
unquestionably  new  cars,  absent  some 
explicit  disclosure,  when  in  fact  the  cars  had 
been  previously  used  and  in  some  cases 


■oSee  Statement  of  Basis  and  Purpose.  Trade 
Regulation  Rule.  Sale  of  Used  Motor  Vehicles.  49 
Fed.  Reg.  45696-45700  (1984). 

"  W  .  at  45703.  The  Commission's  authority 
derives  from  its  general  Section  5  authority,  as  well 
as  a  specific  grant  of  power  to  regulate  used  car 
sales  bv  rulemaking  in  Title  I  of  the  Magnuson- 
Moss  Act.  15  U.S.C.  2309(b). 


^'Ford  Motor  Co  .  96  F.T.C  362  (1980):  General 
Motors  Corp  .  102  FTC  1741  (19831 

"94  FTC.  263  (1974)  (see  also  companion  cases 
at  pp.  236-289).  Petitioners  note  that  the 
beneficiaries  of  the  Commission  s  actions  here  were 
primarily  large  industrial  and  truck  freight  firms 

"•86  F.T.C.  1532  (1975).  affd  553  F.2nd  97  14tti 
Cir..  1977) 
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ddnidged  Jiid  rvpairvd  Thf  t;i>nimissum  s 
dei  isioi)  notes  in  pari. 

"Even  in  the  iibsenre  of  afrinudtnc 
misreprespiiidlion.  il  is  nuslcudin^;  tor  thi- 
seller  of  late  model  used  ( ars  to  fail  Id  reveal 
the  partu  iilan/ed  uses  to  whit  h  they  have 
been  put  *    *    "  When  a  later  model  t  ar  is 
sold  at  1  lose  to  list  pru  e  '    *    *  I  he 
dSsiinipMon  likelv  to  be  made  bv  some 
purchasers  is  thdt   absent  disc  losure  to  the 
I  ontrarv  ,  sue  h  t  ar  tias  not  previously  bt-en 
used  in  a  way  that  iniuhl  substanliallv  impair 
Its  value  ".  at  l5'>7-(t     Absent  d  i,lear  and 
early  disclosurt;  of  the  prior  use  of  a  late 
model  car   deception  can  result  from  the 
setting  in  whi(  h  a  sale  is  made  and  the 
ex[)e<  tations  of  the  buyer  ■    *    ''  at  155f) 

The  fads  in  the  typical   'lemon 
Idunderiii^  '  situation  clearly  conform  to  the 
Cx)nimission  s  Polii  v  Statement  on 
Deception  '■*  Tfie  misrepresentation  in 
question  is  i  omnutted  by  omission,  it  is 
likely  to  mislead  i  onsumers  acting 
reasonably  und;'r  the  cin  iimstances,  and  it  is 
material,  in  that  it  is  impnirtant.  il  is  likely 
to  affect  the  (  onsumers  i  hoii  e  of  a  produi  I 
and  lis  omission  is  likely  to  cause  the 
consumer  to  suffer  miury 

Summary 

The  prac  til  e  ot     lemon  laundering" 
presents  a  uimpellinn  c  ase  for  deception  and 
consumer  in|ury   The  typt-  of  deception 
evidenced  by  the  praitice  is  similar  to  that 
addressed  in  Ciommission  prt'(edents,  and 
conforms  to  the  Commission  s  slated  Policy 
on  Deteption   The  problem  demands  a 
remedy  from  the  Commission,  with  its 
expertise  m  fashioning  effective  consumer 
disclosures   Petitioners  are  (onfident  the 
Commission  i  dn  fashion  a  remedy,  through 
rulemaking  or  enforcement  prix  eedings.  that 
will  preserve  state  laws  protections  and  will 
bring  effective  i  onsumer  protec  tion  to  all 
used  car  buyers 

Petitioners  stand  ready  to  assist  the 
Commission  to  develop  the  factual  record  of 
these  prac  til  es  and  to  fashion  appropriate 
remedies 

KespecttulU  submitted. 

Lawrence  kanter. 

Counsel 

The  following  organisations  join  as  Co- 

petitioners  in  this  matter 

Consumers  for  Auto  Reliability  &  Safety. 

Sac  ramento.  V.A 
Consumer  Federation  ot  .\inerica. 

Washington,  IX', 
US  Public  Interest  Research  Group. 

Washington,  IX'. 
Consumer  Action,  San  Franc  isco,  C.A 
New  York  Publii   Interest  Research  Croup, 

New  York,  N^' 
Florida  Public  Inieresi  Research  Croup 

Tallahassee,  Fl, 
Oregon  State  Publu  Interest  Researi  n  Croup, 

Pjnland  OR 
Center  for  .\uto  Safety,  Washrngton,  UC 


Public  Citizen,  WVishington.  IX" 

V  irginia  t^ili/ens  Qiiisumer  Council, 

Yorklown,  VA 
C-ilifornia  Public  Interest  Research  Group, 

Los  Angeles.  CA 
llxinnei  til  ut  Publu  Interest  Research  Group. 

Hartford,  CT 
Massachusetts  Public  Interest  Research 

Group.  Boston.  MA 

jFR  Doc    96-10562  Filed  4-Jc)-96,  8  45  am] 
BJLLING  COOC  (750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  lor  Disease  Control  and 
Prevention 

nNFO-«6-15) 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recom  mendation  s 

In  compliance  with  the  requirement 
of  .Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  .\ct  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  63^7090. 

-     Comments  are  in\ited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  VVilma 
lohnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road.  MS-D24.  Atlanta. 
Ci.*\  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 


'H.fCtBr  tn  Hon   |ohr.  Dir.^t'i:,  0>  lobec  14.  \9«i. 
incorpofiiied  in  the  Cunimcssion's  decision  in 
Cliffdjle  Assocmtn.  101  K  TC   110  (19M). 


Proposed  Projects 

1.  S'ational  Sun'ey  of  Ambulatory 
Surgery— l0920-6334}—Exten<iion 

The  National  Survey  of  Ambulatory 
Surgery  (NSAS)  has  been  conducted 
annually  since  1994  by  the  National 
Center  for  Health  Statistics,  CDC.  It  is 
the  only  source  of  clinical  information 
nationally  on  utilization  of  ambulatory 
surgery.  It  complements  surgery  data 
obtained  in  another  NCHS  survey,  the 
National  Hospital  Discharge  Survey 
(NHDS).  which  provides  annual  data 
concerning  the  nation's  use  of  inpatient 
medical  and  surgical  care  provided  in 
short-stay,  non-Federal  hospitals.  These 
NHDS  data  have  been  used  for  more 
than  two  decades  to  analyze  the  types 
of  surgical  treatment  provided  to 
hospital  inpatients.  However,  due  to 
advances  in  medical  technology,  many 
surgical  treatments  and  diagnostic 
procedures  are  now  provided  in 
ambulatory  settings  which  are  outside 
the  scope  of  the  NHDS.  The  NSAS.  a 
national  probability  sample  of  hospital- 
based  and  freestanding  ambulatory 
surgery  centers  in  the  U.S.,  has  been 
designed  to  provide  valid  data  about 
medical  and  surgical  care  received  in 
ambulatory  surgery  locations.  Data  for 
the  NSAS  are  collected  annually  on 
approximately  120.000  ambulatory 
surgery  cases.  The  data  items  which  are 
abstracted  from  medical  records  are  the 
basic  core  of  variables  from  the  Uniform 
Hospital  Discharge  Data  Set  (UHDDS)  as 
well  as  surgery  times,  total  charges  and 
information  on  anesthesia.  These  NSAS 
data  will  be  used  for  a  variety  of 
planning,  administrative,  and 
evaluation  activities  by  government, 
professional,  scientific,  academic,  and 
commercial  institutions.  Data  collected 
through  the  NSAS  are  essential  for 
evaluating  health  status  of  the 
population,  for  the  planning  of 
programs  and  policy  to  elevate  the 
health  status  of  the  Nation,  for  studying 
morbidity  trends,  and  for  research 
activities  in  the  health  field.  For 
example,  selected  government  agencies 
are  interested  in  specific  NSAS  data  to 
track  the  incidence  of  selected 
ambulatory  procedures,  e.g.,  estimates 
of  tubal  sterilization,  estimates  of 
endoscopies  and  related  digestive  tract 
procedures,  and  estimates  of  endoscopic 
removal  of  pre-cancerous  polyps.  In 
addition,  NSAS  data  will  provide 
annual  updates  for  numerous  tables  in 
the  Congressionally-mandated  NCHS 
report,  Health,  United  States.  The  total 
cost  to  respondents  is  estimated  at 
$256,000 
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Respondents 


Induction  

Out-ot-scope  Verification 
Sample  Listing  Sheet: 

ASC  Personnel 

Census  Personnel  . 
Medical  Abstract: 

ASC  Personnel  

Census  Personnel  . 

Annual  Update 

Quality  Control 

Total  


Uo.  of 
responses 


No.  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hfs.) 


Total  bur- 
den (in  hrs.) 


Dated:  April  24.  1996. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  96-10627  Filed  4-29-96;  8:45  am) 
BILUNG  CODE  41»3-1IM> 


National  Center  for  Health  Statistics; 
ICD-9-CM  E  Code  Revisions 

agency:  National  Center  for  Health 
Statistics,  Centers  for  Disease  Control 
and  Prevention  (CDC),  DHHS. 

action:  Notice. 


Dated:  April  24,  1996. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  96-10628  Filed  4-29-96;  8:45  am] 
BILUNG  CODE  4163-18-P 


summary:  The  National  Center  for 
Health  Statistics  has  approved  the 
following  expansion  to  the  External 
Cause  Cwles  in  the  International 
Classification  of  Diseases.  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM).  These  ICD-9-CM  E-Code  revisions 
will  become  effective  October  1.  1996. 
The  official  guidelines  for  the 
application  of  E-codes  for  morbidity 
purposes  will  also  be  updated  at  that 
time.  The  official  government  version  of 
the  ICD-9-CM  which  will  include  all 
the  revisions  effective  October  1.  1996, 
will  be  found  on  the  1CD-9-CM  CD- 
ROM  which  will  be  available  through 
the  Government  Printing  Office. 
E967    Child  and  adult  battering  and 
other  maltreatment 
E967.0    By  father  or  stepfather 
E967.2    By  mother  or  stepmother 
E967.3     By  spouse  or  partner 
E967.4     By  child 
E967.5     By  sibling 
E967.6    By  grandparent 
E967.7     By  other  relative 
E967.8     By  non-related  caregiver 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Pickett,  R.R.A..  Co-chair,  ICD-9- 
CM  Coordination  and  Maintenance 
Committee,  National  Center  for  Health 
Statistics,  CDC,  telephone  (301)  43&- 
7050. 


[Announcement  619] 

HIV-Related  Tuberculosis  Preventive 
Therapy  Regimen  Demonstration 
Cooperative  Agreements 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1996 
funds  to  continue  the  cooperative 
agreement  program  started  in  FY  1992 
through  armouncement  number  261 
entitled  "Human  Immunodeficiency 
Virus  (HIV)  Related  Tuberculosis  (TB) 
Preventive  Therapy  Regimen  (PTR) 
Demonstration  Cooperative 
Agreements."  Current  recipients  will 
compete  to  extend  the  project  period  for 
an  additional  three  years  to  allow 
sufficient  time  to  actively  monitor  and 
ensure  compliance  with  drug  therapy, 
assess  toxicity,  and  appropriately 
evaluate  patients  for  up  to  two  years 
after  completion  of  preventive  therapy. 
All  applicants,  however,  who  meet  the 
eligibility  criteria  will  be  considered. 
See  the  section  entitled  Eligible 
Applicants. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000."  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  HIV  Infection  and 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  "Healthy  People 
2000."  see  the  section  Where  To  Obtain 
Additional  Infonnation.) 


Authority 

This  program  is  authorized  under 
Section  317E  of  the  Public  Health 
Service  Act.  [42  U.S.C.  247b-6j.  as 
amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-  free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
and  colleges;  and  research  institutions, 
hospitals,  other  public  and  private 
organizations.  State  and  local 
governments  or  their  bonafide  agents, 
federally  recognized  Indian  tribal 
governments.  Indian  tribes  or  Indian 
tribal  organizations,  and  small, 
minority-  and/or  women-owned 
businesses  are  eligible  to  apply. 
Applicants  must  have  the  ability  to  (1) 
identifv.  obtain  informed  consent,  and 
enroll  a  minimum  of  25  dually-infected 
(TB/HIV-infpcted)  persons  and  start 
them  on  one  of  two  TB  preventi\e 
regimt-ns  according  to  the 
randomization  schedule  provided  by 
CDC  and  (2)  conduct  patient  follow-up 
according  to  accepted  clinical  study 
practices.  A  copy  of  the  prescribed 
regimens  is  included  in  the  application 
kit.  Applicants  must  be  able  to  complete 
all  phases  of  thp  project  within  the 
proposed  three  vear  project  period 

Preference  will  be  given  to  competing 
continuation  applications  submitted  by 
the  current  cooperative  agreement 
recipients  funded  in  FY  1992  through 
competitive  announcement  number  261 
entitled  "Human  Immunodeficiency 
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Virus  (HIV)-Related  Tuberculosis  (TB) 
Preventive  Therapy  Regimen  (PTR) 
Demonstration  Cooperative 
Agreements."  Current  recipients  are: 
Beth  Israel  Medical  Center.  Cathedral 
Healthcare  System.  Inc..  City  of  Chicago, 
lohns  Hopkins  University  (Brazil),  Johns 
Hopkins  University  (Haiti).  Trustees  of 
Health  and  Hospitals  of  Boston,  and  the 
University  of  New  Jersey. 

Availability  of  Funds 

Approximately  S2. 000.000  is  available 
in  FY  1996  to  fund  up  to  seven  awards 
It  IS  expected  that  the  average  award 
will  \>e  5285,000,  ranging  from  $232,000 
to  $508,000   .\ wards  are  expected  to 
begin  on  or  about  September  30,  1996. 
for  a  12-month  budget  period  within  a 
three-year  project  period.  Fiuidmg 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactorv  progress  and  the 
availability  of  funds 

Purpose 

The  purpose  of  this  program  is  to 
improve  preventive  treatment  rt?gimens 
for  HlV-related  TB  through  applied 
research  Applie<i  research,  as  used  in 
the  context  of  this  announcement, 
means  the  process  of  the  development 
and  evaluation  of  practical  operational 
approaches  and  solutions  to  HlV-related 
TB  problems  and  the  evaluation  of  new- 
technology  [e.ft,..  new  drugs,  new  drug 
regimens,  new  n^ethods  of  testing  drug 
effectiveness,  and  applicability  ) 

Specific  objectives  of  this  project  are 
to: 

A.  Determine  the  efficacy  of  a 
rifampin/pvrazinamide  drug  regimen  (as 
prescribed  bv  CDC^)  in  preventing  the 
development  of  TB  m  HIV-infected 
persons  at  risk  of  developing  TB 

B  Describe  the  host  fat  tors  that  affect 
the  effiracv  of  TB  pre\entive  therapy. 

C  Evaluate  the  toxicity  ami 
acceptability  of  the  drug  regimen  in  the 
prevention  of  TB 

Program  Requirements 

In  roiuiacting  acti\  ities  to  achieve  the 
purpose  of  this  program,  the  ret;ipient 
shall  he  responsible  for  the  ai  tivitio 
under  .-K  (Recipient  .Activities),  and 
CTX.  will  be  responsible  for  the 
activities  listed  under  B  (CDC 
.Activities) 

A  Recipient  Activities 

1    Develop  and  implement  strategies 
that  are  applicable  to  TB  HIV-infected 
persons  in  the  United  States  including: 
(a)  metho(is  and  strategies  to 
successfullv  identify,  enroll,  and 
administer  appropriate  preventive  drug 


therapy  to  HIV-  infected  persons  co- 
infected  with  M.  tuberculosis;  and  (b) 
methods  to  actively  monitor  and  ensure 
compliance  with  drug  therapy,  assess 
toxicity,  and  appropriately  evaluate 
patients  for  up  to  two  years  after 
completion  of  preventive  therapy. 

2.  Identif\'  and  enroll  a  minimum  of 
25  dually-infected  (TB/HIV-infected) 
persons  into  one  of  two  prescribed 
preventive  therapy  regimens.  (A  copy  of 
the  prescribed  regimen  is  included  in 
the  application  kit.) 

3,  Implement  specified  follow-up 
procedures  to  monitor  toxicity  and 
efficacy  in  dually-infected  persons 
receiving  the  prescribed  preventive 
therapy. 

4  Develop  and  implement  an 
evaluation  plan  that  measures  the 
effectiveness  of  the  trial  regimen 
employed. 

5.  Compile  and  disseminate  findings. 

B  CDC  Activities 

1  Provide  consultation  and  technical 
assistance  in  planning,  developing, 
implementing,  and  evaluating  strategies 

2  Provide  up-to-date  scientific 
information  and  coordinate  the 
exchange  of  information  among 
recipients. 

3.  Assist  in  data  management, 
analysis,  and  the  evaluation  of 
programmatic  activities. 

4  .Assist  in  the  preparation  and 
publication  of  findings. 

Evaluation  Criteria 

.Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (100  total  points  maximum) 

1  The  extent  to  which  the  applicant 
has  demonstrated  the  ability  to  enroll  at 
least  25  dually-infected  (TB/HIV- 
infected)  persons  and  start  them  on  one 
of  tv\o  TB  preventive  regimens 
according  to  the  randomization 
schedule  provided  by  CDC  (a  copy  of 
the  prescribed  regimens  is  included  in 
the  application  kit).  In  addition,  the 
degree  to  which  the  applicant  has  met 
the  C^DC^  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 
Spet.ifically.  the  following  items  will  be 
addressed 

a  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minonty  populations  for  appropriate 
representation 

h  The  appropriateness  of  the 
proposed  justification  when 
representation  is  limited  or  absent. 

{  Whether  the  design  of  the  study  is 
.idequate  to  measure  differences  when 
warranted 

d  Whether  the  plans  for  recruitment 
and  outreach  for  study  participants 


include  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits.  (60  points) 

2.  The  abiUty  of  the  applicant  to 
perform  active  follow-up  procedures  on 
all  participants  who  receive  preventive 
therapy  (defined  as  persons  who  are 
currently  receiving  drugs  or  those  who 
have  completed  the  drug  therapy 
portion  of  their  treatment)  including 
methods  to  deal  with  noncompliant 
patients;  and  the  extent  to  which 
qualified  and  experienced  personnel  are 
available  to  carry  out  the  proposed 
follow-up  activities.  (20  points) 

3.  The  adequacy  of  the  proposed 
plans  to  evaluate  progress  in 
implementing  methods  and  achieving 
objectives.  (20  points) 

4.  Other  (Not  Scored). 

Budget 

The  budget  must  be  reasonable, 
clearly  justifiable,  and  consistent  with 
the  intended  use  of  funds. 


Human  Subjects  • 

Procedures  adequate  for  the 
protection  of  human  subjects  must  be 
documented:  (1)  protections  appear 
adequate  smd  no  comments  or  concerns 
are  raised,  or  (2)  protections  appear 
adequate,  but  comments  are  made 
regarding  the  protocol,  or  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Group  (ORG)  has  concerns 
related  to  human  subjects;  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  resulting  in  unacceptability 
of  the  entire  application. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  93.947. 
Tuberculosis  Demonstration.  Research, 
Public  and  Professional  Education;  and 
93.118.  Acquired  Immunodeficiency 
Syndrome  (AIDS)  activities. 

Other  Requirements 

Confidentiality:  Applicants  must  have 
in  place  systems  to  ensure  the 
confidentiality  of  all  patient  records. 

Human  Subjects:  The  applicant  must 
comply  with  the  Department  of  Health 


and  Human  Services  Regulations,  45 
CFR  Part  46,  regarding  the  protection  of 
human  subjects.  Assurances  must  be 
provided  to  demonstrate  that  the  project 
will  be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  the  IHS  will  be  involved 
or  will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women.  Racial  and  Ethnic  Minorities: 
It  is  the  policy  of  the  CDC  to  ensure  that 
women  and  racial  and  ethnic  groups 
will  be  included  in  CDC-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian,  Alaska 
Native,  Asian.  Pacific  Islander,  Black 
and  Hispanic.  Apphcants  shall  ensure 
that  women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
c(»trol  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  poUcy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  Friday,  September  15, 
1995,  pages  47947-47951  (a  copy  is 
included  in  the  appHcation  kit). 

Pre-  and  Post-test  Counseling  and 
Partner  Notification:  Recipients  are 
required  to  provide  HIV  antibody  testing 
to  determine  a  person's  HTV  infection 
status;  therefore,  they  must  comply  with 
State  laws  and  regulations  and  CDC 
guidelines  regarcfing  pre-  and  post-test 
counseling  and  partner  notification  of 
HTV-seropositive  patients.  A  copy  of  the 
guidelines  will  be  included  in  the 
application  kit.  Recipients  must  also 
comply  with  State  and  local  health 
department  requirements  relating  to 
specific  reportable  diseases  or 
conditions.  Recipients  must  provide 
referrals  for  HFV  diagnosis  and 

treatment. 

HIV/AIDS  Requirements:  Recipients 
must  comply  with  the  document 
entitled  "Content  of  AIDS-Related 
Written  Materials,  Pictorials, 


Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions" 
(June  1992),  a  copy  of  which  is  included 
in  the  application  kit.  In  complying 
with  the  requirements  for  a  prograrri 
review  panel,  recipients  are  encouraged 
to  use  an  existing  program  re\'iew  panel 
such  as  the  one  created  by  the  State 
health  department's  HIV /AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  a  designated  representative)  of  a 
government  health  department 
consistent  with  the  Content  guideUnes. 
The  names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  form  (CDC  0.1113),  which 
is  included  in  the  application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Van  Malone,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road  NE., 
Room  300,  Mailstop  E-15,  Atlanta,  GA 
30305,  on  or  before  July  1, 1996. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadUne  date 
and  received  in  time  for  submission  to 
the  objective  review  committee. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  AppUcations 
that  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

Questions  on  application  procedures 
and  the  application  package,  and 
business  management  technical 
assistance  may  be  obtained  from  Manuel 
Lambrinos,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-15,  Atlanta,  GA 
30305,  telephone  (404)  842-6777,  or 
Internet  address: 
MYL5@opspgol.em.cdc.gov. 


Programmatic  technical  assistance 
may  be  obtained  from  Veronica  Greene. 
D.D.S.,  M.P.H.,  Division  of  Tuberculosis 
Elimination.  National  Center  for  STD. 
HIV,  and  TB  Prevention.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
1600  Clifton  Road.  NE..  Mailstop  E-10. 
Atlanta,  G.A  30333.  telephone  (404) 
639-8123. 

Please  refer  to  Announcement 
Number  619  when  requesting 
information  or  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthv  People  2000"  (Full 
Report,  Stock  No.  01 7-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  April  24,  1996. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  96-10629  Filed  4-29-96:  8:45  ami 
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Th«  National  Institute  for  Occupational 
Safety  and  Health  of  the  Centers  for 
Disease  Control  and  Prevention 
Announces  the  Following  Meeting 

Name:  Scientific  and  Technical  Discussion 
of  the  Draft  Document,  "Critena  for  a 
Recommended  Standard:  Occupational 
Exposures  to  Metalworking  Fluids  (MWFs)." 

Times  and  Dates:  9  a.m.-5:30  p.m..  June 
13. 1996.  9  a.m.-5:30  p.m..  June  14,  1996 

I^ace:  Drawbridge  Inn,  Yeomans  Hall,  1-75 
and  Buttermilk  Pike.  Fort  Mitchell.  Kentucky 
41017. 

Status:  Open  to  the  public,  linTited  only  by 
the  space  available  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  purpose  of  this  meeting  is  to 
discuss  the  scientific  and  technical  content  of 
the  draft  NIOSH  document.  "Criteria  For  a 
Recommended  Standard:  Occupational 
Exposures  to  MetalwOTking  Fluids  (MWFs)." 
prior  to  finalizing  the  criteria  document  for 
publication  and  transmittal  to  the 
Department  of  Labor.  This  review  will  focus 
on  all  aspects  of  the  criteria  document 
including:  compwsition  and  formulation  of 
MWFs.  potential  adverse  health  effects  from 
exposure  to  MWFs.  occupational  exposure 
data,  and  the  feasibility  of  controllmg 
exposures  to  the  NIOSH  recommended 
exposure  limit  of  0.5  mg/m^  (total 
particulate). 

Contact  Persons  for  More  Information: 
Technical  information  may  be  obtained  from 
Brenda  Boutin,  NIOSH,  CDC.  4676  Columbia 
Parkway.  M/S  C-32.  Cincinnati.  Ohio  45226. 
telephone  513/533-8345.  e-mail  address: 
hhal@NIOSDTl  fm.cdc.gov. 

Persons  wishing  to  attend  or  make  a 
presentation  at  the  meeting,  obtain  a  copv  of 
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the  tnleria  dotum^nt.  or  resene  overnight 
accommodations  at  the  Drawbridge  Inn. 
should  respond  bv  May  10   I'i'W,.  lo  k»-llif 
Wilson  NICXSM.  4676  Columbia  Parkway,  VI; 
S  C-.14,  Clini  innati.  Ohio  45J Jh.  telephone 
513/533-8362.  tax  513/53.3-H5H8,  e-mail 
address:  kjiipOelNIOSDTl  em  idc   ^ov 
Information  ni.iv  also  be  obtained  bv  calling 
I_ttOO-35-\K)SH  or  bv  the  Internet  NIOSH 
Homepage  http  j  www  cdcgov/niosh/ 
homepage,  html. 

Dated   .^prl!  J  t.  1996. 
Carolyn  |.  Russell. 

Dirfctor.  Xfanagcment  Anah-sis  and  Serx'ices 
Officf.  Centers  for  DIseaif  Control  and 
f^^ventionlCnCI 

IFR  Do(    96-10601  Filed  4-29-96;  8  45  am] 
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Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (F'DA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees 

FDA  has  established  an  Advisor.- 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisorv'  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  c\irrent 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443^572  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Dental  Drug  Products  Panel  Plaque 
Subcommittee  (Nonprescription 
Drugs)  of  the  Medical  Devices 
Advisory  Committee 

Date.  time,  and  place  [une  6  and  7, 
1996.  8  a.m..  Holiday  Inn— 
Gaithersburg.  Goshen  Room.  Two 


Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  June  6.  1996.  8 
a.m  to  11  am  .  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  11  a.m.  to 
5  p.m  .  open  public  hearing.  lune  7, 
1996.  8  a.m.  to  1 1  a.m  .  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11  a.m.  to 
5  p.m.;  Jeanne  L  Rippere  or  Stephanie 
Mason.  Center  for  Drug  Evaluation  and 
Research  (HFD-560).  Food  and  Drug 
Administration.  1600  Rockville  Pike. 
Rockville.  MD  20857.  301-827-2244.  or 
F'DA  Advisorv  Committee  Information 
Hotline.  1-800-741-8138  (301^43- 
0572  in  the  Washington.  DC  area). 
Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee,  code 
12518.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

Genera]  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

The  Dental  Products  Panel  of  the 
Medical  Devices  Advisory  Committee 
functions  at  times  as  a  nonprescription 
drug  advisory  panel.  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
human  use.  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgation 
of  monographs  establishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
subcommittee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  24.  1996.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  subcommittee  discussion.  On 
June  6.  1996.  the  subcommittee  will 
continue  its  discussion  concerning  the 
alcohol  content  of  oral  health  care 
mouthwash  drug  products  begun  at  its 
June  28  and  29,  1994,  meeting.  On  June 
7.  1996.  the  subcommittee  will  continue 
its  discussion  of  hydrogen  pero.xide, 
sodium  bicarbonate,  the  combination  of 
hydrogen  peroxide  and  sodium 


bicarbonate,  and  sanguinaria.  The 
subcommittee  will  also  begin  a 
discussion  of  sodium  laurvl  sulfate.  For 
further  information  on  the  agenda  of 
this  meeting,  see  the  background 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisorv  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  wdll  be  allowed  to 
maike  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 
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The  agenda,  the  questions  to  be 
addressed  bv  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  b*   -equested  in  vmting 
from  the  Freedoir.    •  Information  Office 
(HFI-35).  Food  and  Drug 
Administration.  5600  Fishers  Lane.  rm. 
12A-16.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginiung  approximately  90  days  aPer 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  April  24.  1996. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
IFR  Doc.  96-10780  Filed  4-26-96:  2:36  pm) 
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[Docket  No.  81 N-033P] 

Background  Document  for  the  Dental 
Drug  Products  Panel  Plaque 
Subcommittee  (Nonprescription 
Drugs)  of  the  Medical  Devices 
Advisory  Committee;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  background  document 
for  the  meeting  of  the  Dental  Drug 
Products  Panel  Plaque  Subcommittee  of 
the  Medical  Devices  .-Xdvisory 
Committee  (the  subcommittue).  This 
meeting  is  announced  elsewhere  in  this 
issue  of  the  Federal  Register,  and  it  is 
scheduled  for  (une  6  and  7.  1996.  This 
background  document  is  being  taken  to 
rnsure  that  alt  interested  parties  are 
aware  of  the  subcommittee's  concern 
regarding  the  relationship,  if  any.  of 
alcohol-containing  mouthwashes  and 
oral  cancer  and  thr  development  of 
studies  to  investig.itp  the  relationship 
This  relationship  will  be  the  subject  of 


the  subcommittee's  discussion  on  June 
6,  1996. 

DATES:  Written  comments  or  data 
should  be  submitted  by  May  10.  1996, 
in  order  to  be  considered  for  discussion 
at  the  June  6,  1996,  subcommittee 
meeting. 

ADDRESSES:  Single  copies  of  the 
background  briefing  document  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Staff  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
at  a  cost  of  10  cents  per  page.  Requests 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  The 
background  briefing  document  is 
available  for  public  examination  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville.  MD  20857.  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Comments  and  data  should  be 
identified  with  the  docket  number  listed 
above.  Individuals  or  groups  wishing  to 
submit  data  or  comments  relevant  to 
alcohol-containing  mouthwashes  should 
send  them  to  the  Dockets  Management 
Branch  (HFA-305),  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  Three 
copies  of  written  comments  should  be 
submitted,  except  that  individuals  may 
submit  one  copy.  The  comments  and 
data  received  are  available  for  public 
examination  at  the  Dockets  Management 
Branch  (address  above)  between  9  a.m 
and  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  L.  Rippere  or  Stephanie  Mason. 
Center  for  Drug  Evaluation  and  Research 
(HFD-560).  Food  and  Drug 
Administration.  1600  Rockville  Pike. 
Rockville,  MD  20857,  301-827-2244. 
SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  this  ipsue  of  the  Federal  Register. 
FDA  announced  that  a  meeting  of  the 
Dental  Drug  Products  Panel  Plaque 
Subcommittee  will  be  held  on  lune  6 
and  7.  1996.  The  purpose  of  the  meeting 
scheduled  for  June  6.  1996.  is  'o 
continue  the  subcommittees  discussion 
concerning  the  alcohol  content  of  oral 
health  care  mouthwash  drug  products 
begun  at  its  meeting  of  June  28  and  2^. 
1994.  .\fter  evaluating  the  available 
data,  the  subcommittee  concluded  that 
it  should  meet  in  a  workshop 
environment  with  representatives  of  the 
National  Cancer  Institute,  the  National 
institute  of  Dental  Resei^rch.  other 
professional  groups,  the  agency,  and 
industry  to  address  any  new 
information  regarding  a  causal 
relationship  between  alcohol-containing 
mouthwashes  and  oral  cancer.  The 
subcommittee  reccjmniended  that  this 


workshop  should  address  the 
development  of  sound  scientific  studies 
to  determine  the  relationship,  if  any. 
between  alcohol-containing  mouthwash 
products  and  cancer  of  the  oral  cavitv. 

FDA  has  established  a  docket  number 
(81N-033P)  as  a  public  record  of  the 
comments,  views,  and  other  information 
submitted  to  the  agency  from  interested 
persons  and  organizations  regarding 
alcohol  in  oral  health  care  mouthwash 
drug  products  After  publication  of  the 
subcommittee's  report,  this  docket  will 
be  the  repository'  of  all  data  and 
information  collected  by  the  agency  for 
the  over-the-counter  (OtC)  antiplaque/ 
antigingivitis  drug  review,  but  currently 
it  will  contain  only  those  comments  and 
data  that  are  not  confidential  under  the 
OTC  drug  review.  (See  the  request  for 
data  and  information  on  dental  and  oral 
health  care  drug  products  for  antiplaque 
use  published  in  the  Federal  Register  of 
September  19. 1990  (55  FR  38560  at 
38562).)  Copies  oi  the  background 
briefing  documents  have  been  placed  in 
this  docket  and  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  or  obtained  from  the  agency's 
Freedom  of  Information  Staff  (address 
above).  Copies  of  the  background 
briefing  document  will  also  be  available 
at  the  committee  meeting 

Dated:  April  23.  1996. 
William  K.  Hubbard. 
Associate  Commist'ioner  for  Policy 
Coordination 

IFR  Doc   96-10781  Filed  4-26-96;  2:36  pml 
BILUNG  CODE  4ieO-01-F 


Health  Care  Financing  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administratu  n.  HHS. 

In  compliance  with  the  Paperwork 
Reduction  Art  (4-i  L"  S.C  3501  ef  seq.). 
this  notice  is  publishing  the  'oUuwinp 
summaries  oi  proposed  collections  for 
public  comment  The  title  description, 
and  respondent  description  of  me 
information  collection  are  shown  below 
with  an  estimi-.te  of  the  annual  reporting 
and  recordkeeping  burden.  Included  m 
the  estimate  is  the  time  for  rf^viewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Interested  persons  are  invited  to  send 
comment^-  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  oi  information,  including  any 
of  the  loliovving  subjects  (1)  The 
necessity  and  utility  of  the  proposed 
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information  collection  fur  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collet:ted;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request  New;  Title  of  Information 
Collection.  National  Paver  identifier 
(FAYER-ID);  Form  No'  HCFA-856; 
Use.  The  PAYER-ID  will  allow  payers  of 
health  care  claims  to  be  identified  by  a 
unique  numeric  identifier  P.\YER-iD 
numbers  will  be  assigned,  but  not 
limited  to  the  following  groups: 
Medicare,  Medicaid,  V.^.  public  health 
service,  large  employers  and  unions, 
HMOs,  large  insurers,  etc  ;  Frequency: 
One  time  (Reporting),  Affected  Public 
Business  or  other  for  profit.  Not  for 
profit  institutions.  Federal  Government, 
State,  local  or  tribal  government. 
Number  of  Respondents:  85,000,  Total 
Annual  Responses:  8. .500.  Total  Annual 
Hours  Requested  85.000 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-132fi  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  davs  of  this  notice  directly  to 
the  HCF.\  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCF.^.  Office  of  Financial  and  Human 
Resources.  Management  Planning  and 
.Analysis  .Staff.  .Mtention   /aneta  Davis. 
7500  Seiuntv  Buulevard.  Room  (J2-26- 
17.  Baltimore.  Maryland  21244-1850. 


Dated:  April  22.  1996. 
Kathleen  B.  Larson. 

Director,  Ktanagement  Planning  and  Analysis 

Staff 

IFR  Doc  96-10571  Filed  4-29-96;  8:45  am] 
BILUNO  CODE  4120-03-P 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  (JMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

C^omments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects 

Ryan  White  Comprehensive  AIDS 
Resources  and  Emergency  Act  of  1990 
Women's  Initiatives  (WIN) — New 

The  Health  Resources  and  Services 
Administration's  Maternal  and  Child 
Health  Bureau  proposes  to  collect 
information  about  HlV-related  services 
provided  to  women  of  child-bearing  age 
and  their  children.  Information  will  be 
collected  annually  from  eight  sites 
funded  by  HRSA  under  cooperative 
agreements  and  their  320  local  service 
providers  that  are  funded  under 
Sections  2618(a)  and  2671  of  the  Public 
Health  Service  Act.  The  eight  funded 
sites  will  collect  the  information  by 
telephone  from  their  providers,  and 
forward  the  data  collection  forms  to  a 
HRSA  contractor.  There  are  no  plans  to 
collect  or  transmit  the  data 
electronically. 

The  purpose  is  to  document  current 
care  system  characteristics  and  facilitate 
planning  for  services  to  women  with 
HIV  and  their  children.  The  information 
will  be  used  within  and  outside  HRSA 
to  inform  the  administration  and 
Congress  about  HIV  counseling  and 
testing  services  for  pregnant  women, 
services  and  referral  resources  for 
pregnant  women  with  HIV, 
antiretroviral  therapies,  and  outreach 
related  to  perinatal  HIV  transmission 
reduction.  Annual  burden  estimates  are 
as  follows: 


Type  of  respondent 


Num-  Re- 

ber  of  sponses 

re-  I    per  re- 
spond- spond- 

ents  ent 


Burden 
hours 
per  re- 
sponse 


Total 
burden 
hours 


-4- 


Providers  

320 

1 

40 

.33 
1.0 

106 
320 

Funded  Sites  

j            8 

Total 

1       :^?R  i 

426 

Faculty  L>un  lieptiymrnt  Program  IFLRP)  Application  (0915-0150) — Extension  and  Revision 

Under  the  HRSA  Fl.RP  program  disadvantaged  graduates  from  certain  health  professions  schools  may  enter  into 
a  contract  lindf'r  which  HRS.A  with  the  Department  of  Health  and  Human  Services  will  make  payments  on  eligible 
graiiuatf  pdurational  loans  in  pxihange  for  a  miniinurn  of  two  years  of  service  as  a  full-time  facultv  member  of  a 
health  proft-ssions  sc;h(iol  .Applicants  must  completi!  an  application  and  provide  information  on  all  eligible  education 
loans.  C3nrc  HRS.\  has  selected  tlie  participants,  HRSA  will  request  verification  from  their  lenders  of  loan  balances 
and  terms  of  their  outstanding  educational  loans. 

Estimated  annual  response  burden  is  as  follows: 


Type  ot  respondent 


Nurrv 
ber  of 

re- 
spond- 
ents 


Re- 
sponses 
per  re- 
spond- 
ent 


Applicants 


75  I 


Hours 
per  re- 
sponse 


1 


Total 
annual 

hour 
burden 


75 
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Type  of  respondent 


Lenders 


Num- 
t>er  of 

re- 
spond- 
ents 


Re- 
sponses 
per  re- 
spond- 
ent 


■4- 


112 


1 


Hours 
per  re- 
sponse 


.5 


Total 

annual 

hour 

burden 


56 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  April  24,  1996. 
).  Henry  Montes. 

Asscxiate  Administrator  for  Policy 
Coordination. 
[FR  Doc.  96-10617  Filed  4-29-96;  8:45  am) 

BILUNO  CODE  4ieO-1»-P 


National  Institutes  of  Health 

John  E.  Fogarty  International  Center 
for  Advanced  Study  in  the  Health 
Sciences;  Notice  of  Meeting  of  the 
Fogarty  International  Center  Advisory 
Board 

Pursuant  to  Pubhc  Law  92-463,  as 
amended,  notice  is  hereby  given  of  the 
thirty-third  meeting  of  the  Fogarty 
International  Center  (FIC)  Advisory 
Board,  May  21,  1996,  in  the  Lawton 
Chiles  International  House  (Building 
16),  at  the  National  Institutes  of  Health. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  12:15  p.m. 

The  agenda  will  begin  with  a  report 
by  the  Director,  FIC.  Presentations  will 
include  reports  on  the  NIH  AIDS 
research  programs  evaluation  and  the 
international  aspects  of  the  Office  of 
AIDS  Research  review.  FIC  follow-up 
and  plans  for  the  FIC  AIDS  International 
Training  Program  in  response  to  these 
reviews  also  will  be  presented.  An 
update  on  the  status  of  the 
implementation  of  the  FIC  long-range 
plan  will  focus  on  emerging  and  re- 
emerging  infectious  diseases,  a 
forthcoming  colloquium  on  ebola  virus 
research  and  a  workshop  on  malaria 
research  in  Africa.  There  also  will  be  a 
report  on  global  vaccine  development. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6),  Title 
5,  United  States  Code  and  section  10(d) 
of  Public  Law  92-463.  as  amended,  the 
meeting  will  be  closed  to  the  public 
from  1:30  p,m.  to  adjournment  for  the 
review  of  appUcations  for  awards  under 
the  Senior  International  Fellowship 
Program  and  the  International  Research 
Fellowship  Program;  and  the  Fogarty 
International  Research  Collaboration 


Awards  and  HIV,  AIDS  and  Related 
Illnesses  Collaboration  Awards. 

Paula  Cohen,  Committee  Management 
Office,  Fogarty  International  Center, 
National  Institutes  of  Health,  Building 
31,  Room  B2C08,  31  CENTER  DR  MSC 
2220,  Bethesda,  Maryland  20892-2220, 
telephone:  301-496-1491,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members  upon 
request. 

Irene  Edwards,  Executive  Secretary, 
Fogarty  International  Center  Advisory 
Board,  Building  31,  Room  B2C08, 
telephone:  301-496-1491,  will  provide 
substantive  program  information. 

Individuals  wno  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weeks  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.989.  Senior  International 
Awards  Program.) 

Dated:  April  23,  1996. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH 
[FR  Doc.  96-10591  Filed  4-29-96;  8:45  am] 

BILUNO  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Biobehavioral  Bases  of  CHD 
Risk  (Telephone  Conference  Call). 

Date:  May  8,  1996. 

Time:  2:00  p.m. 

Place:  Rockledge  Center  II,  Rra.  7182, 
Bethesda,  Maryland. 

Contact  Person:  Anthony  M.  Coelho.  Jr  . 
Ph.D.,  Two  Rockledge  Center,  Room  7182. 
6701  Rockledge  Drive,  Bethesda,  MD  20892- 
7924,  (301)  435-0277. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cK6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle 
(Catalog  of  Federal  Domestic  Assistance 
programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research:  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  April  23.  1996 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH 
[FR  Doc.  96-10593  Filed  4-29-96,  8:45  am] 

BUJNG  CODE  414(M>1-M 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism  on  May  30.  1996 

The  meeting  will  be  open  to'  the 
public,  as  noted  below,  to  discuss 
Institute  programs  and  other  issues 
relating  to  conunittee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretatWn  or  other 
reasonable  accommodations,  should 
contact  Ms.  Ida  Nestorio  at  301-443- 
4376. 

The  meeting  will  be  closed  to  the 
pubhc  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees 
552b(c)(4)  and  552b(c)(6)  of  Title  5, 
U.S.C.  and  sec.  10(d)  of  Pubhc  Law  92- 
463  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Ida  Nestorio.  Office 
of  Scientific  Affairs.  National  Institute 
on  Alcohol  Abuse  and  AlcohoUsm, 
Willco  Building,  Suite  409.  6000 
Executive  Blvd..  Rockville,  MD  20892- 
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7003,  Telephone:  301-443-4376  Other 
information  pertaining  to  the  metiting 
may  be  obtained  from  the  contact 
person  indicated. 

Same  of  Committee:  National  Advisory 
Council  on  .Mcohol  Abuse  and  Alcoholism. 

Excculivf  SrtTTfna'  lames  F  Vaunhan. 
6000  Executive  BUd  ,  Suite  409.  Bethesda. 
MD  20892-7001.  .101-443-4375 

Datp  ofMiftin^  May  30.  199ti 

Place  of  Sfeeting  Conference  Room  El  & 
E2.  Buildmj4  45.  Natcher  Building.  NIH- 
Campus,  9000  Ro<  kville  Pike.  Bethesda.  MD 
20U92. 

Opt-n  May  30.  1996 — 800  am  to  2  30  pm 

.'\gfndii  Discussion  of  Institute  extramural 
resean  h  programs,  and  other  program  and 
peer  review  issues  relevant  to  CAJuncil 
activities 

Closfd  May  30.  1996— 2  30  pm  !o 
adjournment 

Agenda  To  rev  iew  and  evaluate  grant 
applications 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.271.  Alcohol  Research  Career 
.Tevelopment  Awards  for  S<;iBntists  and 
Clinicians,  93  272.  .Alcohol  National 
Research  Service  .\wards  for  Research 
Training;  93.273.  Alcohol  Research  Programs. 
93.281.  Scientist  Development  Award. 
Research  Scientist  Development  .Award. 
Scientist  Development  .Award  for  Clinicians, 
and  Research  Sc  .enti.st  .Award.  93  891, 
Alcohol  Resean  h  Center  Grants.  .National 
Institutes  of  Health) 

Dated   April  23.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  \IH 
iFR  Dot    96-10589  Filed  4-29-96.  8  45  ami 
BILUNO  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectiouff^seases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Art,  as 
amended  (5  U  S  C:  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Spec:ial  Emphasis 
Panel  (SEP)  meeting: 

Same  of  SEP  Maternal  Immunization  for 
the  Prevention  of  lnfe<  tious  Diseases  m 
Neonates  and  Iiitarits. 

Date  Mav  2  3.  1996 

Time  9  00  am 

Place  Bethesda  Ramaila  Hotel. 
Ambassador  I!  Conference  RiKini.  8400 
Wi>(  onsin  .Avenue   Bethesda,  MD  20814, 
(301) 496-2550 

Confacf  Person  Dr  Stanley  Oaks. 
Scientific  Review  .Adm  .  6003  txec  utive 
Boulevard   Nolar  Hldg  .  Room  4C;06. 
Bethesda.  MD  2(J892-761U,  l.tOl)  496-7042. 

Purpose/Agenda  To  evaluate  contract 
proposals 

The  meeting  w  ill  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees.  552b(c) 
(4)  and  552b(c)  16),  Title  5.  I'  S  C. 
.Applications  and/or  proposals  and  the 
discussions  coulci  reveal  confidential  trade 


secrets  or  commercial  properly  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos  93  855.  Immunology.  Allergic 
and  Immunologic  Diseases  ReseaK.h.  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health) 

Dated:  April  23.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  .V/// 
(FR  DcK    96-10590  Filed  4-29-96:  8:45  ami 
BILUNO  CODE  4140-01-M 


National  Institute  on  Aging;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors,  National  Institute  on 
Aging 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  on  Aging,  May  20-21, 
1996.  to  be  held  at  the  Gerontology 
Research  Center,  Baltimore,  Maryland. 
The  meeting  will  be  open  to  the  public 
for  the  review  of  the  Longitudinal 
Studies  Branch  from  9:00  a.m.  until 
12:00  p.m.;  and  from  1:30  until  4:30 
pm  on  Monday,  May  20;  and  from  9:00 
a.m.  until  12:00  p.m.  on  Tuesday,  May 
21.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5, 
use.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  on  May  20.  from  8:00  to  9:00 
a.m.;  12:30  to  1:30  p.m.;  and  4:30  p.m. 
until  recess;  and  on  May  21.  from  8:00 
to  9:00  a.m.  and  1:30  to  3:00  p.m.  for  the 
review,  discussion,  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  National  Institute  on 
Aging.  (NIA).  including  consideration  of 
personnel  qualification  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  lune  McCann,  Committee 
Management  Officer,  NIA,  Gateway 
Building.  Room  2C218,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892.  (301/496-9322).  will  provide  a 
summarv  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  Dan  L  Longo,  Scientific  Director, 
NIA.  Cierontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore.  Maryland 
21224,  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
contact  the  Scientific  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.  866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  April  23,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  SIH. 
[FR  Doc.  96-10592  Filed  4-29-96:  8:45  am] 
BILUNO  CODE  4144M>1-M 


National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d}  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  SEP:  National  Institute  on  Aging 
Sjjecial  Emphasis  Panel. 

Dote.  May  6-7,  1996. 

Time:  730  p.m.  on  May  6  to  adjournment 
on  May  7,  1996. 

P/ace:  Courtyard  Marriott,  8585  Marriott 
Drive,  San  Antonio.  TX  78229. 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health.  Bethesda,  MD  20892-9205,  (301) 
496-9666 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications,  cooperative  agreement 
applications,  or  contract  proposals. 

This  notice  Is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
wkh  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  Information 
concerning  individuals  asscKiated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  April  23.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  S'lH 
[FR  Doc.  96-10594  Filed  4-29-96:  8:45  am) 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Seirice. 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 
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The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  ef 
seq.). 
PRT-813258 
Applicant  Dr.  Kirk  J.  Larsen.  Luther  College, 

Decorah,  Iowa. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  American 
burying  beetles  [Nicrophorus 
americanus)  in  northeastern  Iowa, 
counties  of  Howard,  Winneshiek. 
Allamakee.  Clayton,  and  Fayette. 
Activities  are  proposed  for  the  purpose 
of  enhancement  of  survival  of  the 
species  through  scientific  research. 

PRT-813259 

Applicant:  Thomas  C.  Erdman.  Richter 
Museum  of  Natural  History.  University  of 
Wisconsin-Green  Bay,  Green  Bay, 
Wisconsin. 

The  applicant  requests  a  permit  to 
take  (capture,  band,  and  release) 
Peregrine  falcons  [Falco  peregrinus]  at 
the  Little  Suamico  Ornithological 
Station,  Oconto  County,  Wisconsin. 
Banding  of  these  endangered  birds  is 
proposed  for  the  purpose  of 
enhancement  of  survival  of  the  species 
through  scientific  research. 

PRT-813261 

Applicant:  Jan  E.  Riffe,  National  Biological 

Service.  Upper  Mississippi  Science  Center, 

La  Crosse.  Wisconsin. 

The  applicant  requests  a  permit  to 
take  (capture  and  relocate)  Higgins'  Eye 
Pearly  Mussel  [Lampsilis  Higginsi)  in 
the  St.  Croix  River,  Minnesota  and 
Wisconsin.  Activities  are  proposed  for 
the  purpose  of  enhancement  of  survival 
of  the  species  in  the  wild  through 
scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Ecological  Service  Operations,  1  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056,  and  must  be  received  within  30 
days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  apphcation  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Ecological  Services 
Operations,  1  Federal  Drive.  Fort 
Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536  x250);  (612/ 
725-3526). 


Dated:  April  4.  1996. 
)ohn  A.  Blankenship, 

Assistant  Regional  Director.  Ecological 
Services,  Region  3,  Fish  and  Wildlife  Service, 
Fort  Snelhng,  Minnesota. 
[FR  Doc.  96-10630  Filed  4-29-96;  8:45  am] 
BILLING  CODE  4310-66-M 


Dated:  April  24, 1996. 
John  A.  Blankenship, 
Assistant  Regional  Director.  Ecological 
Services,  Region  3.  Fish  and  Wildlife  Service. 
Fort  Snelling,  Minnesota. 
(PR  Doc.  96-10631  Filed  4-29-96;  8.45  aro) 
BIUMG  COOE  4310-65-M 


Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
appUed  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.). 

PRT-814105 
Applicant:  Dr.  Nicola  Anthony.  University  of 

Wisconsin.  Madison.  Wisconsin. 

The  applicant  requests  a  permit  to 
take  (collect)  Kamer  blue  butterflies 
(Lycaeides  melissa  samuelis)  at  various 
locations  in  Wisconsin.  F*roposed 
collection  activities  are  for  the  purpose 
of  enhancement  of  survival  of  the 
species  through  scientific  research. 

PRT-814107 

Applicant:  Mark  C.  Hove,  University  of 
Minnesota,  St.  Paul,  Minnesota. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Higgins'  eye 
[Lampsilis  higginsi)  and  winged 
mapleleaf  [Quadrula  fragosa)  in  the  St. 
Croix  River,  Minnesota  and  Wisconsin. 
Proposed  activities  are  for  the  purpose 
of  enhancement  of  survival  of  the 
species  through  scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Ecological  Service  Operations,  1  Federal 
Drive.  Fort  Snelling.  Minnesota  55111- 
4056,  and  must  be  received  within  30 
days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  vmtten  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  davs  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelhng.  Minnesota  55111-4056. 
Telephone:  (612/725-3536  x250);  Fax: 
(612/725-3526). 


Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildhfe  Service, 
Interior. 

ACTION:  Notice. 


summary:  The  following  appUcants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.): 

PRT-813745 

Applicant:  Niagara  Mohawk  Power 
Corporation.  Syracuse.  New  York 

The  applicant  requests  a  permit  to 
take  (habitat  management  activities/ 
emergency  right-of-way  maintenance 
procedures)  Kamer  blue  butterflies 
(Lycaeides  melissa  samuelis)  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species  as  prescribed  by  Service 
recovery  documents. 

DATES:  Written  data  or  comments 
should  be  submitted  to  the  Regional 
Director,  U.S.  Fish  and  Wildhfe  Service, 
and  must  be  received  by  the  Regional 
Director  on  or  before  May  30.  1996. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review. 
subject  to  the  requirements  of  the 
Privacv  Act  and  Freedom  of  Information 
Act,  by  anv  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Ser\ice.  300 
Hadley.  Massachusetts  01035. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Mignogno.  Assistant  Endangered 
Species  Coordinator.  Phone:  (413)  253- 
8627;  Fax:  (413)  253-«482 

Dated:  .\pril  17.  1996 
Susan  Essig. 

Acting  Assistant  Regional  Director.  Ecological 

Ser\-icef 

IFR  Doc  96-10661  Filed  4-29-96.  8  45  ami 
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Bureau  of  Land  Management 

[UT-WO-00-1 320-00:  (UTU-67939)] 

Notice  of  Coal  Lease  Offering  By 
Sealed  Bid 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Competitive  Coal 

Lease  Sale. 


Lower 
OConner 


Upper 
O'Conner 


SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  lands 
hereinafter  describt^d  in  (^arhun  County. 
Utah,  will  be  offered  for  competitive 
lease  bv  sealed  bid  of  $100.00  per  acn* 
or  more  to  the  qualified  bidder 
submitting  the  highest  bonus  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (41  Stat.  437).  Hov\ever.  no  bid 
will  be  accepted  for  less  than  fair 
market  value  as  detennined  by  the 
authorized  officer.  A  company  or 
individual  is  limited  to  one  sealed  bid 
If  a  company  or  individual  submits  two 
or  more  sealed  bids  for  this  tract,  all  of 
the  company's  or  individual's  bids  will 
be  rejected. 

DATES:  The  lease  sale  will  be  held  in  the 
Bureau  of  Land  Management 
Conference  Room.  324  South  State 
Street.  Suite  302.  Salt  Lake  City,  Utah, 
at  1:00  p.m.  on  Thursday.  May  30.  1996 
At  that  time,  the  sealed  bids  will  be 
opened  and  read.  \'o  bids  received  after 
10:00am  .  Thursday.  May 30.  1996. 
will  be  considered. 

COAL  OFFERED:  The  coal  resources  to  be 
offered  consist  of  all  recoverable 
reserves  available  in  the  following 
described  lands  located  in  Carbon 
County.  I'tah,  approximately  A  miles 
west  of  Scofield.  Utah,  within  the 
Mdnti-LaSal  National  Forest  and  are 
described  as  follows: 

T  12S    R.  6E..SLM.UT 

Sec.  26.  S2SE.  SESW; 

Sec.  34.  lots  \-A.  S2NE.  SENW.  E2SVVNW. 
N2S2. 

Sec.  35.  all. 
T  13  S    R  6E..SLM.  UT 

Ser.  2.  all. 

Sec.  3.  all; 

Sec.  10.  lots  1  .  2.  VE.  E2\'\V: 

Sec.  11.  N2.  N2S2 

Containing  3,291  (K)  Acres 

Two  economically  recoverable  coal 
beds,  the  Lower  O'Conner  and  Upper 
O'Conner.  are  found  in  this  tract.  The 
Lower  O'Conner  seam  averages  9  1  feet 
in  thickness  and  the  Upper  O'Conner 
seam  averages  6.1  feet  in  thickness.  This 
tract  contains  an  estimated  24  1  iiiillion 
tons  of  recoverable  high  volatile  C 
bituminous  coal.  The  estimated  coal 
quality  using  weighted  average  of         ^ 
samples  on  an  as-received  basis  is: 


BTU/lb  

Percent  moisture  . 

Percent  sulphur  ... 

Percent  ash 

Percent  fixed  car- 
bon   

Percent  vo(atile 
matter  


RENTAL  AND  ROYALTY:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rate  of  $3.00  per 
acre  and  a  royalty  payable  to  the  United 
States  of  12.5  percent  of  the  value  of 
coal  mined  by  surface  methods,  and  8 
percent  of  the  value  of  coal  mined  by 
underground  methods.  The  value  of  coal 
shall  be  determined  in  accordance  with 
30CFR  203  200. 

NOTICE  OF  AVAILABILrrV:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  A  copy  of  the 
detailed  statement  and  the  proposed 
coal  lease  are  available  by  mail  at  the 
Bureau  of  Land  Management.  Utah  State 
Office.  324  South  State  Street.  Suite  301. 
Salt  Lake  City.  Utah  84111-2303  or  in 
the  Public  Room  (Room  400).  All  case 
file  documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates,  except  those 
portions  identified  as  proprietary  by  the 
commentator  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  are  available  for  public  inspection 
in  the  Public  Room  (Room  400)  of  the 
Bureau  of  Land  Management. 

SUPPLEMENTARY  INFORMATION:  The 

unleased  coal  in  this  tract  is  included  in 
the  Utah  Schools  and  Lands 
Improvement  Act  of  1993  (Public  Law 
103-93)  as  a  Federal  interest  which  the 
State  of  Utah  may  select  to  satisfy  the 
value  of  the  exchange  of  State  for 
Federal  lands  authorized  in  the  Act.  In 
accordance  with  the  Act.  the  Federal 
interest,  i.e..  the  unleased  coal,  in  this 
tract  was  offered  to  the  Stale  or  Utah  on 
October  20.  1993.  Consummation  of  the 
exchange  under  the  Act  may.  in  the 
future,  allow  for  the  State  of  Utah  to 
succeed  to  some  or  all  of  the  United 
States  interest  in  this  tract. 
Douglas  M.  Koza, 
.^ctlng  State  Director. 
IFR  D(x   9f>-10578  Filed  4-29-96;  8;45  am) 

BILUNO  CODE  «310-OO-M 


[0R-«1 2-0777-62;  QP6-0133] 

Call  for  Nominations  for  Native 
American  Tribal  Representative  to  the 
Eastern  Washington  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  a 
Native  American  tribal  representative 
for  the  Eastern  Washington  Resource 
Advisory  Council,  established  and 
authorized  in  1995  by  the  Secretary  of 
the  Interior  to  provide  advice  and 
recommendations  to  the  BLM  and 
Forest  Service  on  management  of  public 
lands.  This  is  an  additional  vacant 
position  to  those  identified  in  a  Federal 
Register  Notice  published  April  15. 
1996.  PubUc  nominations  will  be 
received  through  May  30.  1996. 

The  Council,  which  was  established 
in  August,  1995,  is  made  up  of  15 
members.  The  Native  American  tribal 
representative  has  resigned  from  the 
Coimcil,  and  we  are  seeking  nominees 
to  replace  this  position  for  the  balance 
of  its  term  through  August  of  1997. 

The  Coimcil,  which  covers  eastern 
Washington,  has  to  date  identified  two 
issues  that  they  would  like  to  work  on 
with  the  BLM  and  the  Forest  Service: 
Standards  for  rangeland  health  and 
guidelines  for  grazing  management,  and 
the  Interior  Columbia  Basin  Ecosystem 
Management  Project. 

This  council  is  authorized  under  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  which  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA.  Resource 
Advisory  Council  membership  must  be 
balanced  and  representative  of  the 
various  interests  concerned  with  the 
management  of  public  lands.  These 
include  three  categories: 

Category  One:  holders  of  federal 
grazing  permits,  representatives  of 
energy  and  mining  development,  timber 
industry,  transportation  or  rights-of- 
way,  off-road  vehicle  use  and  developed 
recreation. 

Category  Two:  representatives  of 
environmental  and  resource 
conservation  organizations,  dispersed 
recreation,  archeological  and  historic 
interests,  and  wild  horse  and  burro 
groups. 
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Category  Three:  representatives  of 
State  and  local  government,  Native 
American  tribes,  academicians  involved 
in  natural  sciences,  employees  of  State 
agencies  responsible  for  the 
management  of  niatural  resources,  land, 
or  water,  and  the  public  at  large. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  the  State  of  Washington.  The  Eastern 
Washington  Council  covers  eastern 
Washington  (with  the  exception  of  the 
area  south  of  the  Snake  River  drainages). 

Nominees  will  be  evaluated  based  on 
their  experience  working  with  Native 
American  tribal  issues  and  their 
knowledge  of  the  geographic  area 
covered  by  the  Council.  Nominees  must 
also  have  demonstrated  a  commitment 
to  collaborative  resource  decision 
making.  All  nominations  must  be 
accompanied  by  letters  of  reference 
from  represented  interests  or 
organizations,  a  completed  background 
information  nomination  form,  as  well  as 
any  other  information  that  speaks  to  the 
nominee's  qualifications.  The  BLM 
Oregon/Washington  State  Director,  the 
Forest  Service  Regional  Forester,  and 
the  Washington  Governor's  Office  will 
forward  the  nominations  to  the 
Secretary  of  the  Interior,  who  wrill  make 
the  appointment  to  the  Council. 

This  nomination  period  will  also  be 
armounced  through  press  releases 
issued  by  the  BLM  Oregon/Washingtoh 
State  Office.  Nominations  for  Resource 
Advisory  Councils  should  be  sent  to: 
Elaine  Zielinski.  Bureau  of  Land 
Management,  Oregon/Washington  State 
Director,  P.O.  Box  2965,  Portland,  OR, 
97208. 

DATES:  All  nominations  must  be 
received  by  the  BLM  Oregon/ 
Washington  State  Office  on  or  before 
May  30,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Lincoln  Wojtanik,  OR  912, 
Bureau  of  Land  Management,  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland.  Oregon,  97208.  (Telephone 
503-952-6437). 
Eric  Hofiinan, 

Acting  State  Director.  Oregon/Washington. 
(PR  Doc.  96-10626  Filed  4-29-96;  8:45  am) 
BILUNO  CODE  4310-33-i> 


[Docket  No.  431 0-DN] 

Notice  of  a  Public  Meeting;  Montana, 
MT-060-06-1 020-00 

AGENCY:  Bureau  of  Land  Management. 
Lewistovm  District  Office. 
ACTION:  Notice  of  meeting. 


22,  1996.  at  the  7  Lazy  P  Guest  Ranch, 
north  west  of  Choteau.  Montana.  The 
meeting  will  begin  at  8  a.m.  on  May  21. 
The  business  of  the  day  will  include 
reviewing  a  draft  letter  to  interest 
groups  and  individuals  inquiring  of  the 
potential  for  creating  a  coordinated 
resource  management  group  concerning 
oil  and  gas  exploration  and 
development  along  the  Rocky  Mountain 
Fronf;  reviewing  possible  options  to  buy 
back,  abandon,  or  terminate  mineral 
leases  along  the  Front;  and  a  field  trip 
to  the  area  being  considered  for 
additional  exploration. 

On  May  22,  the  meeting  will  begin  at 
8  a.m.  The  topics  of  the  day  will  include 
standards  and  guidelines;  the  council's 
charter;  the  Mixed  Grass  Prairie  ACEC; 
mineral  exploration  proposal  in  the 
Bitter  Creek  Wilderness  Study  Area; 
black-footed  ferret/ prairie  dog  issues; 
Native  American  participation  in 
council  activities;  and  the  nomination 
process  for  those  council  positions  that 
expire  in  1996. 

■There  will  be  a  public  comment 
period  at  11:30  a.m.  on  May  22. 
DATES:  May  21  and  22,  1996. 
LOCATION:  7  Lazy  P  Guest  Ranch, 
northwest  of  Choteau,  Montana. 
FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager.  Lewistown  District 
Office.  Bureau  of  Land  Management. 
P.O.  Box  1160,  Lewfistown,  MT  59457. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  a  public  comment  period  as 
detailed  above. 

Dated:  April  16,  1996. 
David  L.  Mari, 
District  Manager. 

IFR  Doc.  96-10645  Filed  4-29-96;  8:45  am] 
BILUNG  CODE  4310-a4-P 


SUMMARY:  The  Lewistown  District 
Advisory  Council  will  meet  May  21  and 


[ID-933-1 430-01;  IDI-31741] 

Notice  of  Public  Meetings  for  Proposed 
Land  Withdrawal:  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  withdraw  11,583.34 
acres  under  Alternative  Site  No.  1  or 
9,673,34  acres  under  Alternative  Site 
No.  2  of  public  land  from  all  forms  of 
appropriation  under  the  public  land 
laws,  mining  laws  and  mineral  leasing 
laws,  for  the  Mountain  Home  Air  Force 
Base  Enhanced  Training  in  Idaho  (ETI) 
site.  Several  public  meetings  will  be 
held  to  gather  comments  on  the 
proposal,  at  the  dates,  times,  places  and 
addresses  described  in  this  Notice. 


EFFECTIVE  DATE:  April  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Hedrick,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500.  208-384-3197. 
The  Department  of  the  Air  Force 
proposes  that  11.583.34  acres  under 
Alternative  Site  No.  1  to  9.673.34  acres 
under  AUemative  Site  No.  2  of  public 
land  be  withdrawn  for  a  period  of  20 
years  to  provide  protection  of  the  ETI. 
The  lands  are  descned  as  follows: 

Boise  Meridian 

(Alternative  Site  So  1 1— Proposal:  Clover 
Butte  Drop  Zone 

T.  12  8.,  R.  8  E.. 

Sec.  10.  SEV«SEV4; 

Sec.  11.SV2S''2; 

Sec.  12.  SVzS'^j: 

Sec.  13; 

Sec.  14: 

Sec.  15.EV2EV2; 

Sec.  22,  EV2EV2. 

Sees.  23  to  26  inclusive. 

Sec.  27.  EV2EV2; 

Sec.  34.  EV2EV2; 

Sec.  35. 
T  12  S    R  9  E 

Sec.  7,  lot  4.  SE'  «SW''«  and  S'/iSEV,; 

Sec.  8,  SV2SV2; 

Sees.  17  to  20  inclusive. 

Sees.  29  to  32  inclusive; 

(So  Drop  Zone) . 

T.  11  S..  R.  4E.. 

Sec.  23.  SVzS'Wv^N'WUSEV,. 
T  9  S  .  R.  6E., 

Sec.  21. 
T.  13S.  R.  4E., 

Sec.  4.  NV/2NEv«NW'  4S\VV4. 

(Emitters) 

T  8  S    R  9E . 

Sec.  34.  SE'  4SE''4N\V'  «SEV4. 
T  9  S    R.  6  E.. 

Sec.  15.  NW '  4N\V >'4SVVv«SVVV4. 
T.  11  S..R.  4E.. 

Sec.  23.  KE'  4\EV4NEV4SVV''4. 
T.  11  S..R.  5E.. 

Set    17.  SE'.4SE'  4N'E'  4\EV4. 
T.  12  S.R  3E.. 

Ser.  26.  NE"4NE'  ^NW  .NE'^. 
T.  12  S.R.  10  E.. 

Sec.  30.  SWV4SW'  4SVV',4SW'  4  within  lot 
4. 
T.  13S..R.  9E.. 

Sec.  10.  NE'  4NE'  hNW  4N"\V>  4. 

The  areas  described  aggregate  11.583  34 
acres  in  Owyhee  Count) 

(.■Mtemative  Site  So  21 — Proposal.  Grasmere 

Drop  Zone 

T  11  S    R  4E.. 

Sees.  25  to  27  inclusive: 

Sees.  34.  NV2.  SE'  4  and  EV;S\VV«; 

Sec.  35. 
T.  11  S..  R.  5E.. 

Sec.  30.  lots  1  to  4  inclusive. 

Sec.  31.  lots  1  to  4  inclusive. 
T.  12S.,  R.  4E.. 

Sees.  1  to  4  inclusive; 

Sec.  9: 

Sec.  10.  NVV>-4.  S>2.  \VV2NE'  4  and 
SE'4NEV4: 
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Sec.  n.  SVa.  N'/^NE''«.  SEV4NE'm  and 

NE>'4NWV«; 
Sec.  12: 
Sec.  IJ.  NVjNW 

N>.:SEV4NW'4 

N'^SWV4NEV4 
Sec  14.  NVA'W. 

N'AiSEV4NW'/, 

N''2SVV'4NE'4 
Sec  15.  N'  jNVV 

NVjSE''4NW'4 

N'/2SVV'4NE'4 


4,  N'/^SW  4NWV4. 
.  NWV4NEV4.  and 

4.  N'  iSW  4NWV4, 

.  NV.,NE''.. 

and  N'  iSEV4NE'/4; 

4,    N"jSW'/4NWV4. 

.  N>/iNE'/4. 

and  N''2SEV4NEV4. 


(So  Drop  Zone) 

T  12  S..  R  9E., 

Sec  20.  SV..SVVV4SWV4SWV«. 
T.  9S  .  R.  6E.. 

Sec.  21 
TUS.  R.  4E. 

Sec.  4.  N'^NEV4NWV4SWV4. 

(Emitters) 

T.  8S.  R.  9E. 

Sec   34,  SEV.SE''4NfWV4SEV,. 
T  9S  .  R.  6E  . 

Sec   15.  NW  jNVV'4SVV'4SWV4. 
T  11  S  .  R  4E, 

Sec  23.  NE'  4NE'  4NEV4SWV4. 
T.  11  S.R  5E., 

Sec.  1:.  SE'.4SE'/4NE'.4NEV«. 
T   12  S  ,  R.  3  E., 

Sec  26.  N'E''4NEV4NWV4NEV«. 
T  12  S.R.  10  E. 

Sec  30.  S\VV4SVVV4SW> /4SWV4  within  lot 
4 
T  13  S..  R.  9E.. 

Set    10.  NE'.4NE''2NVV'.4SE''4 

The  areas  described  aggregate 
9.673  34  acres  in  Owyhee  County 

Si.x  (6)  public  meetings  are  scheduled 
at  the  following  dates,  times,  places,  and 
addresses 

1    lune  4.  1996.  6:00  to  9:00  p.m.. 
Elks  Lodge,  327  S  3rd  West,  Mtn. 
Home.  Idaho 

2.  June  6,  1996,  6:00  to  9:00  p  m  ,  Rim 
Rock  High  School,  Bruneau.  Idaho 

3.  lune  10,  1996.  6:00  to  9  00  p  m.. 
Boise  State  University,  Jordan  Ballroom. 
1910  University  Drive,  Boise,  Idaho 

4   lune  11,  1996,  6  00  to  9:00  p.m  . 
Boi!ie  State  L'niversitv,  |ordan  Ballroom. 
1910  L'niversitv  Drive.  Boise,  Idaho 

5.  lune  13.  1996,  600  to  900  p  m.. 
Three  Creek  School.  Three  Creek.  Idaho 

6  iune  1',  1996.  6  00  to  9:00  p.m  , 
College  of  Southern  Idaho.  Fine  Arts 
Auditorium,  315  Falls  .-Kvenue.  Twin 
Falls,  Idaho 

These  meetings  are  the  first  step  in 
soliciting  public  comments  on  the 
proposed  withdrawal  Information 
gathered  at  these  meetings  will  be  used 
in  the  development  of  an  environmental 
impact  statement  IKIS)   Comments  given 
at  these  meetings  should  focus  on  the 
merits  of  the  proposal,  the  feasibility  of 
the  identified  alternatives,  the 
availability  of  other  alternatives,  issues 
which  should  be  addressed  in  the  EIS. 
any  other  comments  the  public  wishes 
the  Air  Force  and  BLM  to  consider,  and 


any  questions  concerning  the 
withdrawal  proposal.  Those  who  desire 
to  submit  written  statements,  should  Ble 
them  not  later  than  June  3.  1996,  to 
BLM/USAF.  P.O.  Box  329,  Boise,  Idaho 
83701-0329. 

Dated:  April  24,  1996. 
J.  David  Brunner. 

Deputy  State  Director  for  Resource  Services. 
IFR  Doc.  96-10652  Filed  4-29-96;  8:45  am] 
BILUNO  COOC  4310-QO-M 


Minerals  Management  Service 

Outer  Continental  Shelf,  Gulf  of  Mexico 
Region,  Proposed  Louisiana  Barrier 
Shoreline  Restoration  Effort 

AGENCIES:  Minerals  Management  Service 
(MMS).  Department  of  the  Interior; 
National  Marine  Fisheries  Service 
(NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce;  State  of 
Louisiana  Department  of  Natural 
Resources. 

action:  Notice  of  Intent  (NOI)  to  Prepare 
an  Environmental  Impact  Statement 
(EIS)  to  Support  Phase  1  of  the 
Louisiana  Barrier  Shoreline  Feasibility 
Study  (Barataria-Terrebonne  Basin 
Barrier  Island  Restoration  Effort). 

PURPOSE  OF  THE  N0«:  The  NOI  announces 
the  decision  to  prepare  an  EIS  and 
initiate  the  scoping  process.  The 
scoping  process  affords  Federal,  State, 
local  government  agencies,  and  other 
interested  parties  the  opportunity  to 
identify  significant  issues  and 
alternatives  to  be  analyzed  in  the  EIS. 
DATES:  Comments  must  be  submitted  on 
or  before  June  14.  1996. 
PROPOSED  ACTION:  The  purpose  to  which 
the  Federal  agencies  are  responding  in 
the  barrier  island  project  and  the 
proposed  major  Federal  action  to  be 
considered  are  as  follows: 

Purpose:  The  restoration,  protection, 
and  enhancement  of  Louisiana  coastal 
wetlands,  and  for  other  purposes. 

Proposed  Action:  Restoration  of  the 
Louisiana  Barrier  ShoreUne  as  Identified 
in  Phase  1  of  the  Louisiana  Barrier 
Shoreline  Feasibility  Study  (Barataria 
and  Terrebonne  Basins). 

SUMMARY  AND  BACKGROUND  ON  THE 
PROPOSED  ACTION:  Under  the  auspices  of 
the  Coastal  Wetlands  Planning. 
Protection,  and  Restoration  Act 
(CWPPRA).  the  feasibility  and  benefits 
of  restoring  the  barrier  islands  of  coastal 
Louisiana  are  currently  being  evaluated 
with  respect  to  their  role  in  wetlands 
protection  and  enhancement.  A 
feasibility  study  is  underway  to  assess 
and  quantify  wetland  loss  problems 


linked  to  diminishing  protection  from 
barrier  islands  along  the  Louisiana 
coast,  to  identify  solutions  to  these 
problems,  and  to  determine  the  barrier 
configxiration  that  will  best  protect 
Louisiana's  coastal  resources  from 
environmentkl  degradation.  The 
feasibility  study  is  being  conducted  in 
three  phases:  Phase  1,  currently 
ongoing,  encompasses  the  Barataria- 
Terrebonne  island  chain;  Phase  2  will 
focus  on  the  Chenier  Plain  coast;  Phase 
3  will  focus  on  the  Chandeleur  Islands. 

Within  the  Phase  1  study  area,  the 
State  of  Louisiana  is  proposing  to 
renourish  Isles  Demieres  and  Timbalier 
Islands  using  Federal  offshore  sand 
deposits.  In  addition  to  renourishment, 
other  coastal  restoration  methods,  such 
as  dime  building,  vegetation  planting, 
hard  structures,  and  related  actions  may 
be  employed.  On  April  19,  1995,  the 
Governor  of  the  State  of  Louisiana 
contacted  the  MMS  to  request  a 
noncompetitive  lease  to  use  Federal 
sand  resources  from  Ship  Shoal  for 
restoration  of  the  Louisiana  barrier 
islands.  The  MMS  has  .determined  that 
the  use  of  Federal  sand  from  Outer 
Continental  Shelf  (OCS)  areas  such  as 
Ship  Shoal  for  barrier  island  restoration 
and  subsequent  wetlands  protection 
meets  the  negotiated  agreement 
requirements  under  Section  8(k)(2)(A)(i) 
of  the  OCS  Lands  Act  (43  U.S.C. 
1337(k){2)(A)(i)). 

The  National  Environmental  Policy 
Act  (NEPA)  process  is  initiated  when 
Federal  agencies  consider  major  actions 
which  may  significantly  affect  the 
environment.  Because  the 
environmental  consequences  of  barrier 
island  restoration  are  not  fully 
understood  and  the  extraction  of 
Federal  sand  for  the  purposes  of  barrier 
island  and  wetlands  restoration  is 
considered  a  major  Federal  action,  an 
EIS  will  be  prepared. 

This  specific  EIS  will  support  the 
Phase  1  portion  of  the  feasibility  study. 
Impacts  associated  with  Phases  2  and  3 
will  be  evaluated  in  subsequent  NEPA 
documents.  The  EIS  will  be  used  to 
assist  the  CWPPRA  Task  Force  in 
making  funding  decisions  regarding 
Phase  1  restoration  methods  as  well  as 
aid  the  MMS  with  respect  to  the  request 
for  a  noncompetitive  lease  to  the  State 
of  Louisiana  for  the  use  of  Federal  sand. 
The  EIS  will  consider  all  reasonable 
restoration  methods,  the  environmental 
consequences  resulting  from  such 
methods,  any  alternatives  to  using 
material  from  the  Ship  Shoal  area,  and 
possible  mitigation  measures  or 
stipulations  which  could  be  applied  on 
the  OCS  or  in  the  renourishment  areas 
to  ensure  that  a  balance  between  orderly 
resource  development  and  protection  of 
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the  human,  marine,  and  coastal 
environments  is  maintained. 
Alternatives  not  recommended  in  the 
feasibility  study,  but  identified  by 
various  involved  parties  during  the  EIS 
process,  may  also  be  included  for 
analysis.  Various  aspects  related  to  the 
EIS  cannot  be  definitively  determined 
until  a  scoping  meeting,  required  under 
40  CFR  1501.7,  is  conducted  in  the  State 
of  Louisiana. 

Scoping  Process:  This  notice 
constitutes  the  beginning  of  the  pubhc 
scoping  process.  Interested  individuals, 
organizations,  and  other  agencies  are 
encouraged  to  provide  written 
comments  writhin  45  calendar  days  of 
this  notice  to  the  address  below. 
Respondents  should  mark  their 
submittal  "Comments  Regarding 
Preparation  of  a  Louisiana  Barrier  Island 
Restoration  EIS."  The  MMS  will  review 
all  conunents  received  for  the  purpose 
of  determining  the  scope  of  the  EIS. 

As  of  the  writing  of  this  notice,  a 
public  scoping  meeting  was  scheduled 
to  be  held  May  14,  1996,  beginning  at 
7:00  P.M.,  at  the  Municipal  Auditorium 
in  Houma,  Louisiana.  Written  notice 
providing  final  details  on  the  location, 
date,  and  times  of  this  meeting  will  be 
published  in  local  and  regional 
newspapers,  as  appropriate.  Persons 
interested  in  attending  the  scoping 
meeting  may  also  call  the  number  below 
for  exact  details  and  final  arrangements. 

Comments  and  Questions:  Please 
direct  written  comments  and  written  or 
verbal  questions  on  the  proposed  action 
and  EIS  to  Mr.  Barry  S.  Drucker,  Project 
Coordinator,  U.  S.  Department  of  the 
Interior,  Minerals  Management  Service. 
381  Elden  Street,  Mail  Stop  4030, 
Hemdon,  Virginia,  22070.  Phone:  (703- 
787-1300),  Fax:  (703-787-1284). 

Dated:  April  22.  1996. 
Cynthia  Quarterman, 
Director,  Minerals  Management  Service. 
jFR  Doc.  96-10595  Filed  4-29-96;  8:45  am) 
8IUJMG  COOE  *ai&-tM-P 


— Can  the  Gulf  of  Mexico  Remain  the 

Backbone  of  the  U.S.  Natural  Gas 

Deliverability? 
— Advances  in  Technology  on  the  OCS 
— Alaska  Regional  Stakeholders  Task 

Force  Report 
— G&G  Data  Preservation  and  its 

Application  to  PoUcy 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
OCS  PoUcy  Committee.  Such  requests 
should  be  made  no  later  than  May  10, 
1996,  to  the  Office  of  Advisory  Board 
Support,  Minerals  Management  Service. 
381  Elden  Street,  MS-4110,  Hemdon, 
Virginia.  22070.  Attention:  Terry 
Holman. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Terry  Holman  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  Minerals 
Management  Service  in  Hemdon, 
Virginia. 

DATES:  Tuesday,  May  21  and 
Wednesday,  May  22, 1996. 
ADDRESSES:  The  McLean  Hilton  at 
Tysons  Comer,  7920  Jones  Branch 
Drive.  McLean.  Virginia  22102;  (703) 
847-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Holman  at  the  address  and  phone 
number  listed  above. 

Authority:  Federal  Advisory  Committee 
Act.  P.L.  No.  92-463,  5  U.S.C.  Appendix  1. 
and  the  Office  of  Management  and  Budget's 
Circular  No.  A-63.  Revised. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management. 

Dated:  April  19. 1996. 
IFR  Doc.  96-10572  Filed  4-29-96:  8:45  am) 
BILLING  COOE  43ie-MM-M 


Outer  Continental  Shelf  (OCS)  Policy 
Committee  of  the  Minerals 
Management  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

AGENCY:  Minerals  Management  Service, 
Interior. 

SUMMARY:  The  OCS  Policy  Committee  of 
the  Minerals  Management  Advisory 
Board  will  meet  at  the  McLean  Hilton  in 
McLean,  Virginia  on  May  21-22, 1996. 
The  agenda  will  cover  the  following 
pnncipal  subjects: 
— 5-Year  Proposed  Program 
— National  Resource  Assessment 
— ^Marine  Minerals  Panel 


National  Park  Service 

Niobrara  National  Scenic  River 
Advisory  Commis^on 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  Advisory  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Uw  92^63). 

MEETING  DATE  AND  TIME:  Wednesday. 
May  8,  1996;  1:30  p.m. 


ADDRESSES:  American  Legion  Hall, 
Bassett,  Nebraska. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 


written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  he 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chairman  at  ihe 
beginning  of  the  meeting.  In  order  to 
accompUsh  the  agenda  for  the  meeting, 
the  Chairman  may  want  to  Umit  or 
schedule  pubUc  presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquaiters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 

Agenda  Topics  Include 

1 .  Final  review  of  the  Niobrara 
National  Scenic  River  draft  general 
management  plan  and  environmental 
impact  statement. 

2.  Review  of  written  comments 
submitted  during  the  pubhc  review 
period  for  the  draft  plan. 

3.  Discussion  and  preparation  of 
advisory  commission  comments  to  be 
included  with  the  plan  when  it  is 
submitted  for  final  selection  of  the 
management  alternative. 

4.  The  opportunity  for  public 
comment  and  proposed  agenda,  date, 
and  time,  of  the  next  advisory  group 
meeting. 

SUPPLEMENTARY  INFORMATXM:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Niobrara 
National  Scenic  River.  Public  Law  102- 
50.  The  purpose  of  the  group,  according 
to  its  charter,  is  to  advise  the  Secretary 
of  the  Interior  on  matters  pertaining  to 
the  development  of  a  management  plan 
and  management  and  operation  of  the 
Scenic  River.  The  Niobrara  National 
Scenic  River  includes  the  40-mile 
segment  from  Borman  Bridge  southeast 
of  Valentine,  Nebraska  to  its  confluence 
with  Chimney  Creek;  and  the  30-mile 
segment  from  the  confluence  with  Rock 
Creek  downstream  to  State  Highway 
137. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent.  Niobrara/ 
Missouri  National  Scenic  Riverways. 
P.O.  Box  591,  O'Neill.  Nebraska  68763- 
0591  or  telephone  402-336-3970. 

Dated:  April  6. 1996 
David  N.  Given. 

Acting  Field  Director.  Midwest  Field  Area 
IFR  Doc.  96-10612  Filed  4-29-96;  8:45  ami 
BILLING  COOC  4910-7V-M 
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Sleeping  B«ar  Dunes  National 
Lakashora  Advisory  Commission 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Sleeping  Bear  Dunes  National  Lakeshore 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act  (P.L.  92^63). 

MEETINQ  DATE  AND  TIME:  Friday.  July  12. 
1996;  9:30  a.m.  until  12  noon. 

ADDRESSES:  Sleeping  Bear  Dunes 
National  Lakeshore  Headquarters.  9922 
Front  Street,  Empire.  Michigan  49630. 

AGENDA  TOPICS  INCLUDE:  The  Chairman's 
welcome;  minutes  of  the  previous 
meeting;  statement  of  purpose;  public 
input;  update  on  park  activities;  old 
business;  new  business;  next  meeting 
date;  adjournment.  The  meeting  is  open 
to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
advisory  commission  was  established  by 
the  law  that  established  the  Sleeping 
Bear  Dunes  National  Lakeshore,  Public 
Law  91-479.  The  purpose  of  the 
commission,  according  to  its  charter,  is 
to  advise  the  Secretary  of  the  Interior 
with  respect  to  matters  relating  to  the 
administration,  protection,  and 
development  of  the  Sleeping  Bear  Dunes 
National  Lakeshore,  including  the 
establishment  of  zoning  by-laws, 
construction,  and  administration  of 
scenic  roads,  procurement  of  land, 
condemnation  of  commercial  property, 
and  the  preparation  and  implementation 
of  the  land  and  water  use  management 
plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent  Ivan  Miller  at  the  above 
address  or  telephone  616—326—5134. 

Dated:  April  6,  1996 
David  N.  Given, 

Acting  Field  Director,  Midwest  Field  Area. 
(PR  Doc.  96-10611  Filed  4-29-96;  8:45  am] 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
Apnl  20,  1996.  Pursuant  to  §60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 


DC  20013-7127.  Written  comments 
should  be  submitted  by  May  15.  1996. 
Carol  D.  ShuU. 
Keeper  of  the  Sational  Register. 

COLORADO 

lefferson  County 

L^veland  Building  and  Coors  Building,  1122 
and  1120  Washington  Ave.,  Golden. 
96000544 

Montezuma  County 

Lebanon  School,  24925  Co.  Rd.  T,  Dolores 
vicinity,  96000543 

IOWA 

Jolinson  County 

Clark  House,  829  Kirkwood  Ave.,  Iowa  City. 
96000545 

MISSOURI 

Webster  County 

Hosmer  Dairy  Farm  Historic  District,  Co. 
Farm  Rd.  522,  approximately  5  mi.  SW  of 
jet.  with  MO  Rt.  E,  Marshfield  vicinity. 
96000549 

MONTANA 

Missoula  County 

Cook  Farm,  5185  Old  Marshall  Grade  Rd., 

Missoula,  96000546 
Headquarters  Building  and  Daily  Company 

Annex  (Missoula  MPS)  113—119  W.  Front 

St.,  Missoula,  96000547 

Phillips  County 

Sleeping  Buffalo  Rock,  Jet.  of  MT  243  and  US 
2,  Saco  vicinity,  96000548 

NEW  JERSEY 

Cape  May  County 

Baker.  I  Thompson.  House,  3008  Atlantic 
Ave..  Wildwood  City,  96000551 

Hudson  County 

Church  of  Our  Lady  of  Grace,  400  Willow 
Ave  .  Hoboken,  96000550 

Warren  County 

Kennedy  House  and  Mill,  306  NJ 173, 
Greenwich  Township,  Stewartsville 
vicinity,  96000552 

NEW  YORK 

Albany  County 

District  School  No.  7,  NY  143,  approximately 
.25  mi.  W  of  jet.  with  Co.  Rt.  103, 
Coeymans  Hollow,  96000562 

Harmanus  Bleecker  Library.  161  Washington 
Ave..  Albany.  96000559 

Greene  County 

North  Settlement  Methodist  Church,  Co.  Rt. 
10.  E  of  jet.  with  Co.  Rt.  32C,  Ashland, 
96000561 

Orange  County 

Bookstaver,  Jacob,  House.  198  Schmitt  Ln., 

Montgomery.  96000558 
Canterbury  Presbyterian  Church  (Cornwall 

MPS)  30  Clinton  St.,  Cornwall.  96000556 
Cromwell  Manor  (Cornwall  MPS)  Angola 

Rd..  approximately  25  mi.  S  of  jet.  with  US 

9W,  Cornwall,  96000555 


Firtheliffe  Firehouse  (Cornwall  MPS)  196 

Willow  Ave.,  Cornwall,  96000554 
Haines.  Benjamin,  House,  114  Coleman  Rd., 

Montgomery,  96000560 
Mountainville  Grange  Hall  (Cornwall  MPS) 

NY  32,  S  of  jet.  with  Creamery  Rd.. 

Cornwall.  96000557 

Tioga  County 

Nichols  High  School,  84  Cady  Ave.,  Nichols, 
96000553 

NORTH  CAROLINA 

Bladen  County 

South  River  Presbyterian  Church,  NE  side  of 
NC  210, 1.7  mi.  SE  of  jet.  with  US  701, 
Garland  vicinity,  96000563 

Davidson  County 

Uptown  Lexington  Historic  District,  Main  St. 
from  3rd  Ave.  to  2nd  St.,  Lexington, 
96000570 

Davie  County 

Shutt,  John  Edward  Belle,  House  and 
Outbuildings,  2177  NC  80.  S,  Advance. 
96000567 

Franklin  County 

Sterling  Cotton  Mill,  SE  jet.  of  Seabord  RR 


tracks  and  E.  Green  St. 
96000568 


,  Franklinton. 


Halifax  County 

Weldon  Historic  District,  Roughly  bounded 
by  US  301.  Woodlawn  Ave.,  Cedar  St.,  8th 
and  9th  Sts.,  and  CSX  RR  tracks,  Weldon. 
96000565 

Macon  County 

Church  of  the  Incarnation,  111  N.  5th  St.. 
Highlands,  96000566 

Polk  County 

Saluda  Main  Street  Historic  District.  Main  St. 
firom  Cullipher  St.  to  Carolina  St.,  Saluda, 
96000569 

Rowan  County 

Boyden  High  School,  500  Lincolnton  Rd., 
Salisbury,  96000564 

RHODE  ISLAND 

Newport  County 

Emmanuel  Church,  42  Dearborn  St., 
Newport,  96000574 

Providence  County 

Saint  Martin's  Church,  50  Orchard  Ave., 
Providence,  96000571 

Washington  County 

Bradford  Village  Historic  District,  Roughly, 
Bowling  Ln.  from  the  Pawcatuck  R.  to  Vars 
Ln.  and  Main  St.  from  the  Bradford  Br.  to 
Church  Ave.,  Westeriy,  96000573 

Wakefield  Historic  District,  Roughly,  Main 
St.  from  Belmont  Ave.  to  Columbia  St., 
South  Kingstown,  96000572 

VIRGINLA 

Qarke  County 

Soldier's  Rest,  .3  mi  N  of  Fairfax  Ave., 
approximately  .5  mi.  E  of  jet.  of  US  340 
'      and  VA  7,  Berryville  vicinity,  96000579 


Hanover  County 

Dewberry,  Approximately  1  mi.  NE  of  jet.  of 

VA  738  and  VA  601,  Hanover  vicinity, 

96000576 
Immanuel  Episcopal  Church,  SR  606, 1.7  mi. 

E  of  jet.  with  US  360.  Mechanicsville 

vicinity,  96000577 

Northumberland  County 

Sunnyside.  S  side  of  US  360.  E  of  jet.  with 
VA  201.  Heathsville.  96000580 

Warren  County 

Rose  Hill.  900  block  of  N.  Royal  Ave..  Front 
Royal.  96000578 

Roanoke  Independent  City 

The  Coffee  Pot,  2902  Brambleton  Ave.,  SW, 
Roanoke, 96000575 

[FR  Doe.  96-10610  Filed  4-29-96:  8:45  am] 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Control  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management, 
Cheyenne,  WY 

AQENCY:  National  Park  Service 

ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne,  WY. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Bureau  of  Land 
Management  professional  staff  in 
consultation  with  representatives  of  the 
Eastern  Shoshone  and  Northern 
Arapaho  Tribes  of  the  Wind  River 
Indian  Resen-ation,  WY;  the  Shoshone- 
Bannock  Tribes.  ID:  the  Uintah  and 
Ouray  Tribes  of  the  Uintah  &  Ouray 
Agency,  UT;  the  Northern  Cheyenne 
Tribe,  MT;  and  the  Crow  Tribe,  MT. 

In  1983,  human  remains  representing 
one  individual  were  illegally  removed 
from  federal  lands  by  two  oil  field 
workers  and  were  recovered  during  a 
Federal  criminal  investigation  and 
returned  to  the  control  of  the  Bureau  of 
Land  Management.  The  502  associated 
funerary  objects  include  a  saddle, 
leather  horse  tack,  German  silver  bridle 
ornaments,  .45/70  rifle  cartridges,  a  .22 
caliber  revolver,  a  metal  knife,  one  pair 
beaded  moccasins,  brass  U.S.  military 
General  Service  buttons,  silver  conchas, 
a  silver  bracelet,  a  silver  belt  buckle,  a 
choker  of  blue  glass  beads  and  elk  teeth, 
vials  of  glass  beads,  and  fragments  of 
fabric  and  leather.  No  known  individual 
was  identified. 


In  1985,  this  individual  was 
reinterred  by  the  Bureau  of  Land 
Management  in  consultation  with 
Eastern  Shoshone  traditional  religious 
practitioners.  During  recent  inventory  of 
the  associated  funerary  objects, 
additional  human  remains  including 
two  braids  of  human  hair  wrapped  in 
cloth  were  discovered  from  this  same 
individual.  Based  on  the  associated 
funerary  objects  and  the  condition  of  the 
remains,  the  burial  is  estimated  to  date 
to  the  late  1870s— early  1880s.  The 
"checker-diagonal"  beaded  design  on 
the  moccasins  is  most  commonly  used 
among  the  Eastern  Shoshone  or  the 
Blackfeet.  Further,  osteo logical  analysis 
of  the  human  remains,  the  burial 
location,  memner  of  interment,  and 
associated  funerary  objects  all  indicate 
this  individual  was  likely  Eastern 
Shoshone. 

Based  on  the  above  mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10,2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Bureau  of  Land  Management  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(A),  the  502  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or    . 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Bureau 
of  Land  Management  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2). 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  tlie  Easteni  Shoshone  Tribe  of  the 
Wind  River  Indian  Reservation,  WY. 

This  notice  has  been  sent  to  officials 
of  the  Eastern  Shoshone  and  Northern     . 
Arapaho  Tribes  of  the  Wind  River 
Indian  Reservation,  WY;  the  Shoshone- 
Bannock  Tribes,  ID;  the  Uintah  and 
Ouray  Tribes  of  the  Uintah  &  Ouray 
Agencv,  UT;  the  Northern  Chevenne 
Tribe,  MT;  and  the  Crow  Tribe,  MT. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Al  Pierson.  State  Director,  or 
Tim  Nowak.  Native  American 
Coordinator,  Bureau  of  Land 
Management,  Wyoming  State  Office, 
5353  Yellowstone  Road,  Cheyenne.  WY 
82009;  telephone:  (307)  775-«035, 
before  May  30, 1996.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Eastern  Shoshone  Tribe  of 
the  Wind  River  Indian  Reservation  may 


begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  April  24. 1996 
Francis  P.  McMananoa 

Departmental  Consulting  Archeologist 
Chief.  Archeology  &  Ethnography  Program 
(FR  Doc.  96-10613  Filed  4-29-96.  8:45  ami 
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Bureau  of  Reclamation 

Quarterty  Status  Report  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUIMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  that  are 
new,  modified,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  February  5,  1996.  The 
February  5.  1996.  notice  should  be  used 
as  a  reference  point  to  identify'  changes. 
The  number  in  parenthesis  corresponds 
to  the  number  in  the  February  5.  notice. 
This  notice  is  one  means  in  which  the 
public  is  informed  about  contractual 
actions  for  capital  recoverv-  and 
management  of  project  resources  and 
facilities.  Additional  Bureau  of 
Reclamation  (Reclamation) 
announcements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  b\ 
Reclamation  to  be  affected  by  the 
proposed  action.  Armouncements  may 
be  in  the  form  of  new  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  materia! 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  of  1 
year  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
any  contract  proceedings  .Ml  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementaiy 
information. 

FOP  FURTHER  INF0RMATK3N  CONTACT: 
Alonzo  Knapp.  Manager.  Reclamation 
Law.  Contract,  and  Repayment  Ctffice. 
Bureau  of  Reclamation.  PO  Box  25007, 


19088 
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Denver.  Colorado  80225-0007, 
telephone  303-236-1061  extension  224. 
SUPPLEMENTARY  tNFORMATJON:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat   1273)  and 
43  CFR426  20  of  the  rules  and 
regulations  published  in  52  FR  1 1954. 
Apr.  13,  1987,  Reclamation  will  publish 
notice  of  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
deliverv  of  project  water  for  authorized 
uses  in  nawspapors  of  general 
circulation  in  the  affected  area  at  least 
60  da\s  prior  to  contract  execution 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures'  for  water 
resource-related  contract  negotiations, 
published  in  4?  FR  7763.  Feb.  22,  1982, 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is.  or  is  expected  to  be.  in  some 
stage  of  the  contract  negotiation  process 
in  1996.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretarv  of  the  Interior 
or.  pursuant  to  delegated  or  redelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
faci!it,ited  by  adherence  to  the  following 
procedures; 

1  (^nlv  person.s  authori/t  d  to  act  on 
behalf  of  the  contractuik;  entities  may 
nf>gotiate  the  terms  ;uid  conditions  of  a 
specific  contract  proposal 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  !u  those 
parties  tii.it  have  made  a  tiinelv  written 
request  for  sucfs  iiotic!  to  the 
appropriate  regional  or  area  office  of 
Reclamation. 

3   Written  correspniidoncp  regarding 
proposed  contracts  iiuiv  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procetlures  of  tht? 
Freedom  of  Informatuin  Act  (80  .Stat. 
3831,  1.S  amt'iided 

4.  VVriltttn  comments  on  a  proposed 
contract  or  contract  action  inusl  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  vMlhin  the 
time  hnuts  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public, 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  iV.r  use  bv  the  contract  approving 
authority. 

6.  Copies  of  specifii  prijpnsed 
contracts  may  be  obtained  from  the 


appropriate  regional  director  or  his 
ciesignated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to.  (i)  The  significance  of  the 
modification,  and  fii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  request  the 
contract  in  response  to  the  initial  public 
notice. 

Acronym  Definitions  Used  Herein 

(BCP)  Boulder  Canyon  Project 
(CAP)  Central  Arizona  Project 
(CUP)  Central  Utah  Project 
(CVP)  Central  Valley  Project 
(CRSP)  Colorado  River  Storage  Project 
(D&MC)  Drainage  and  Minor 

Construction 
(FR)  Federal  Register 
(IDD)  Irrigation  and  Drainage  District 
(ID)  Irrigation  District 
(M&I)  Municipal  and  Industrial 
(O&M)  Operation  and  Maintenance 
IP-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(RAB)  Rehabilitation  and  Betterment 
(SRPA)  Small  Reclamation  Projects  Act 
(VVCl'A)  Water  Con.servation  and 

Utilization  Act 
(WD)  Water  District 

The  following  contract  actions  are 
either  new.  modified,  discontinued,  or 
completed  in  the  Bureau  of  Reclamation 
since  the  February  5.  1996  Federal 
Register  notice. 

Fncifii  Sorthwpst  Region  Bureau  of 
R  ■(  lamation.  1150  North  Curtis  Road. 
B'lise.  Idaho  H3706-1234.  telephone 
^08-3''«-5346. 

1.  New  Contract  Actions 

(20j  South  Boise  Mutual  Irrigation 
c:unipany,  Ltd.  and  United  Water  luaho. 
Boise  project.  Idaho,  .\greement 
amending  contracts  to  approve  the 
ac(juisition  aiid  iminicipai  use  of 
Anderson  Kanrh  Reservoir  water  by 
United  Water  Idaho,  and  the  tTan^fe^  of 
Luckv  Peak  Reservoi."-  water  to  the 
United  States. 

2.  Contract  .\ctions  Modified: 
(12)  North  Unit  Irrigation  District. 

Desch'ites  I'roject.  Oregon  Municipal 
writer  service  ccntrac.t  lor  appioximaiely 
12^'  acre-feet  annually  from  the  project 
water  supply.  This  water  supply  was 
p.-t'vi(jusly  under  contract  with  Ci»y  of 
Madras;  contract  expired. 


(16)  Stanfield  and  Westland  Irrigation 
Districrts  and  69  individual  contractors, 
Umatilla  Project.  Oregon:  Repayment 
contracts  for  reimbursable  cost  of  dam 
safety  repairs  to  McKay  Dam.  Modified 
to  included  69  individual  contractors. 

3.  Contract  Actions  Completed: 

(19)  Hermiston,  Stanfielcl,  Westland, 
and  West  Extension  Irrigation  Districts, 
Umatilla  Project,  Oregon:  Temporjiry 
contracts  to  provide  water  service  for 
1996  to  lands  lying  outside  of  their 
boundaries.  (Contract  for  1996  has  been 
e.xecuted  with  Westland  Irrigation 
District.) 

Mid-Pacific  Region:  Bureau  of 
Reclamation.  2800  Cottage  Way, 
Sacramento.  California  95825-1898. 
telephone  916-978-5030. 

1.  New  Contract  Actions: 

(19)  Colusa  County  Water  District. 
CVP.  California:  Amendment  of  existing 
distribution  system  repayment  contract 
to  allow  for  delivery  of  M&I  water 
through  the  distribution  system  and 
payment  of  interest  by  the  District  for 
the  portion  of  the  costs  of  the 
distribution  system  allocated  to  the 
conveyance  of  the  M&I  water. 

2.  Contracts  Actions  Modified: 

(9)  U.S.  Fish  and  Wildlife  Service. 
Cahfomia  Department  of  Fish  and 
Game,  Grassland  WD,  CVP,  California: 
Water  service  contracts  to  provide  water 
supplies  for  refuges  and  private 
wetlands  within  the  CVP  pursuant  to 
Federal  Reclamation  Laws;  exchange 
agreements  and  wheeling  contracts  to 
deliver  some  of  the  increased  refuge 
water  supplies;  quantity  to  be 
contracted  for  is  approximately  450,000 
acre-feet. 

(3)  Contract  Actions  Completed: 

(10)  San  Juan  Water  District.  CVP. 
Cabfornia.  Execute  Warren  Act  contract 
to  replace  expiring  long-term  wheeling 
contract  with  San  )uan  WD  and  the 
Placer  County  Water  Agency  allowing 
the  Agency  to  use  CVP  facilities  to 
deliver  its  water  to  the  District  for  use 
on  District  land  within  Placer  County. 
Action:  Contract  executed  February  29, 
1996. 

Lower  Colorado  Region:  Bureau  of 
Reclamation.  PO  Box  61470  (Nevada 
Highway  and  Park  Street).  Boulder  City, 
Nevada  89006-1470.  telephone  702- 
293-8536. 

1.  New  Contract  Ai  tions: 

(48)  City  of  Yuma.  BCP.  Arizona: 
Proposed  supplemental  and  amendatory 
water  delivery  contract  to  amend  the 
city's  50.000  acre-feet  of  Colorado  River 
water  diversion  entitlement  to  a  5U.tJ00 
acie-feet  consumptive  use  entitlement. 

Upper  Colnradc'  Hi-gion:  Bureau  of 
Recianiation.  125  South  State  .Street, 
Room  6107,  Salt  Lake  Citv.  Utah  84138- 
1 102.  telephone  801-524-4419. 
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1 .  New  Contract  Actions: 

(23)  Ragged  Moimtain  Water  User 
Association,  Paonia  Project,  Colorado; 
renewal  for  5  years  of  an  existing 
Supplemental  Water  Sales  Contract  No. 
l_07.-4-Rl310  for  the  right  to  divert 
annually  2,000  acre-feet  of  Paonia 
Project  water  from  storage  in  Paonia 
Reservoir. 

(24)  Collbran  Conservancy  District 
and  Fourteen  Private  Ditch  owners. 
Collbran  Project,  Colorado:  5-year  water 
carriage  agreements  for  nonproject 
irrigation  water. 

(25)  Strawberry  Water  Users 
Association,  Strawberry  Valley  Project, 
Utah:  Contract  to  authorize  the 
conversion  of  up  to  71,000  acre-feet  of 
irrigation  water  to  municipal  and 
industrial  use,  the  replacement  of  some 
project  facilities,  and  participation  in 
construction  of  the  Spanish  Fork  System 
with  the  Central  Utah  Water 
Conservancy  District. 

Great  Plains  Region:  Bureau  of 
Reclamation.  PO  Box  36900.  Federal 
Building.  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7730. 
1.  New  Contract  Action: 
(23)  Pick-Sloan  Missouri  Basin 
Program,  Kansas  emd  Nebraska; 
Negotiate  interim  water  service 
contracts  with  irrigation  districts  in  the 
Republican  River  Basin  in  Kansas  and 
Nebraska  to  continue  delivery  of  the 
project  water  supplies  pending 
completion  of  contract  renewal  process 
for  renewal  of  long-term  water  supply 
contracts. 

Dated;  April  15,  1996. 
Wayne  O.  Deason, 

Assistant  Director,  Program  Analysis  Office. 
(FR  Doc.  96-10577  Filed  4-29-96;  8:45  am] 

BILUNQ  COOe  4310-M-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Valley  Concrete  and  Materials, 
Inc..  Civ.  No.  903-0-845  PHX  CAM  (D. 
Ariz.),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Arizona  on  or  about  April  22,  1996.  The 
proposed  consent  decree  concerns  a 
compliant  filed  by  the  United  States 
against  Valley  Conca^te  and  Materials, 
Inc. ,  pursuant  to  section  309  of  the 
Clean  Water  Act  ("CWA").  33  U.S.C. 
§  1319,  to  obtain  injunctive  relief  and 
impose  civil  penalties  upon  the 
Defendant  for  discharges  of  dredged  or 


fill  material  into  the  Verde  River  near 
Cottonwood,  Arizona  in  violation  of 
CWA  section  301.  33  U.S.C.  §  1311(a). 
and  for  violation  of  an  EPA 
Administrative  Order  issued  pursuant  to 
CWA  section  309(a).  33  U.S.C.  §  1319(a). 

The  Consent  Decree  requires  Valley 
Concrete  and  Materials.  Inc.  to  pay  a 
civil  penalty  of  $15,000.00  to  the  United 
States  Treasury.  The  Consent  Decree 
also  prohibits  additional  illegal 
discharges  by  the  Defendant  at  the 
Verde  River  site. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Attention:  David  A.  Carson,  Suite  945 — 
North  Tower,  999  18th  Street.  Denver. 
Colorado  80202  and  should  refer  to 
United  States  v.  Valley  Concrete  and 
Materials.  Inc.  DJ  Reference  No.  90-5- 
1-1-3649. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court,  Room  1400,  United 
States  Courthouse.  230  North  First 
Avenue,  Phoenix,  Arizona,  85025-0093, 
and  at  the  United  States  Department  of 
Justice,  Environment  and  Natural 
Resource  Division.  Suite  945 — North 
Tower.  999  18th  Street.  Denver, 
Colorado  80207  (contact  Erin  Perkins  at 
(303)  312-7385). 
Letitia  J.  Grishaw. 

Chief  Environmental  Defense  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc  96-10576  Filed  04-29-96:  8:45  am] 
BILUNG  COOE  4410-01-M 


Antitrust  Division 

National  Cooperative  Research 
Notification;  Center  for  Emissions 
Control,  Inc.;  Correction 

In  notice  document  95-7180 
concerning  Cable  Television 
Laboratories,  Inc.,  appearing  in  the  issue 
of  Thursday,  March  23,  1995  at  60  Fed. 
Reg.  15307,  make  the  foUowring 
corrections:  In  the  third  column;  third 
paragraph;  the  notice  should  read  "On 
August  8,  1988  CableLabs  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act". 

The  Department  of  Justice  published 
a  notice  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
September  7, 1988  (53  Red.  Reg.  34593). 
The  last  notification  as  to  changes  in 
membership  and  additional  activities 
was  filed  on  September  26,  1994.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  20. 1995  (60  FR  14779). 
Constance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division 
[FR  Doc.  96-10573  Filed  4-29-96:  8  45  am] 
BILUNG  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Mid  Atiantic  Regional 
Consortium  for  Advanced  Vehicles 
(MARCAV) 

Notice  is  hereby  given  that,  on  April 
9.  1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C. 
§  4301,  et  seq.  ("the  Act"),  the 
participants  in  the  Mid  Atlantic 
Regional  Consortium  for  Advanced 
Vehicles  (•MARCAV")  Joint  Ventures 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in 
project  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Acrt's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  party  has 
become  a  member  in  MARCAV: 
Tribology  Systems,  Inc.  of  World 
Flywheel  Consortium,  Paoli.  PA. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  the  Consortium. 

On  July  24,  1995.  MARCAV  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notic:e  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  29,  1996  (61  FR  7805). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division 
[FTi  Doc.  96-10575  Filed  4-29-96;  8  45  am) 
BILLING  COOE  441»-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— "Precision  Balancing  for 
Enhanced  Engine  Integrity  Program" 

Notice  is  hereby  given  that,  on  April 
4,  1996,  pi'rsuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")  has  filed  wTitten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objecrtives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
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actual  damages  under  specifit>ci 
circuinstancfs  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Southern  Natural  Gas  Company. 
Birmingham.  Al.;  Tennessee  Gas 
Pipeline  Company,  its  subsidiary  and 
affiliate  companies.  Houston.  TX;  and 
Woodward  Governor  Company.  Fort 
Collins.  CO;  and  its  general  areas  of 
planned  activities  are  tu  document,  from 
a  mechanical  integrity  perspective,  the 
impact  of  precision  continuous  engine 
autobaiancing  on  mechanical  wear  and 
failure. 

Membership  in  the  program  remains 
open,  and  SwRI  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  the 
membership  or  planned  activities. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  9^10574  Filed  4-29-96:  8:45  ami 

BILUNG  COOC  4410-01-M 


Drug  Enforcement  Administration 

[DEA«144W] 

Controlled  Sutistances:  1996 
Aggregate  Production  Quotas 

AQENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Withdrawal  of  an  interim  notice 
regarding  ievorphanol  and 
establishment  of  the  revised  1996 
aggregate  production  quota  for  heroin. 

SUMMARY:  DEA  is  withdrawing  the 
portion  of  the  interim  notice  published 
on  March  18, 1996  (61  FR  11063)  which 
established  the  revised  1996  aggregate 
production  quota  for  Ievorphanol,  and  is 
adopting  without  change  the  revised 
1996  aggregate  production  quota  for 
heroin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief.  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington  DC,  20537.  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826),  requires  the  Attorney 
General  to  estabUsh  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  Section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations. 
The  Administrator,  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  of  the  DEA  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations. 

On  March  18.  1996.  an  interim  notice 
establishing  revised  1996  aggregate 


production  quotas  for  heroin  and 
ievorphanol  was  published  in  the 
Federal  Register  (61  FR  11063).  The 
basis  fur  the  proposed  increase  in  the 
Ievorphanol  aggregate  production  quota 
was  that  there  was  only  one  bulk 
majiufacturer  of  Ievorphanol.  A 
comment  was  filed  that  pointed  out  that 
there  is  more  than  one  manufacturer  of 
Ievorphanol.  Given  that  this  was  the 
basis  for  the  increase  in  the  Ievorphanol 
aggregate  production  quota.  DEA  is 
withdrawing  the  revised  1996  aggregate 
production  quota  for  Ievorphanol. 

No  comments  were  received  regarding 
heroin,  therefore,  the  revised  1996 
aggregate  production  quota  for  heroin  is 
adopted  without  change. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regxilatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
aimual  aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufactxirers.  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Deputy 
Administrator  hereby  orders  that  the 
revised  1996  aggregate  production  quota 
for  heroin  be  established  at  5  grams, 
expressed  as  anhydrous  base. 

Dated:  April  24.  1996. 
Stephen  H.  Greene, 

Dep  u  ty  A  dm  in  istra  tor. 

(FR  Doc.  96-10616  Filed  4-29-96;  8:45  am) 

BILLING  CODE  4410-0»-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m..  Friday,  May 
3.  1996. 

PLACE:  Board  Room,  7th  Floor.  Room 
7047.  1775  Duke  Street.  Alexandria.  VA 
22314-3428. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii),  and  (9)(B). 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Ulan,  Acting  Secretary  of  the 
Board,  Telephone  (703)  518-6300. 
Hattie  Ulan. 

Acting  Secretary  of  the  Board. 
(FR  Doc.  96-10703  Filed  4-25-96;  4:24  pm) 
MLUNO  COOE  7536-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  the  Arts  and  ttie 
Humanities;  Arts  and  Artitacts 
Indemnity  Panel  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  DC.  20506, 
in  Room  714,  from  9:00  a.m.  to  5;30 
p.m.,  on  Friday,  May  17, 1996. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  July  1 , 
1996. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  ob)ects,  methods  of 
transportation  and  security  measures  - 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
July  19, 1993, 1  have  determined  that  the 
meeting  would  fall  within  exemptions 
(4)  and  (9)  of  5  U.S.C.  552(b)  and  that 
it  is  essential  to  close  the  meeting  to 
protect  the  free  exchange  of  views  and 
to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 


Acting  Advisory  Committee 

Management  Officer,  Michael  Shapiro. 

1100  Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20506,  or  call  202/ 

606-8322. 

Michael  Shaprio, 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Doc.  96-10656  Filed  4-29-96;  8:45  am] 

MLLJNG  COOC  7S37-01-M 


Meeting  of  Humanities  Panel 

AQENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  I.  Block,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Dote;  May  1,1996. 

Time:  8:30  a.m.  to  5;00  p.m. 

Room:  317. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  Ancient,  Medieval, 
Renaissance  Studies  submitted  to  the 


Division  of  Research  and  Education 
Programs,  for  projects  at  the  March  1, 
1996  deadline. 

2.  Date:  May  2,  1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom.  317. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  Philosophy. 
Pohtics.  and  Culture  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  at  the  March  1, 
1996  deadline. 

3.  Date;  May  3,1996. 
Time:  8;30  a.m.  to  5:00  p.m. 
Room:  317. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  American  Histor\'  & 
Culture  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  March  1, 1996  deadline. 

4.  Date:  May  3. 1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  Theory: 
Philosophical,  Social,  and  Political 
submitted  to  the  Division  of  Research 
and  Education  Programs,  for  projects  at 
the  March  1. 1996  deadline. 

5.  Dafe;May  6,  1996. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:3\7. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  Literature  and  the 
Arts  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  March  1,  1996  deadline. 

6.  Date:  May  6. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  Western  Histon.  & 
Culture  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  March  1,  1996  deadhne. 

7.  Date:  May  7. 

Time:  8:30  a.m.  to  5:00  p.m. 

«oom;  317. 

Program:  This  meeting  will  review  * 
applications  for  the  Seminars  and 
Institute  Program  in  Foreign  Language, 
Literature,  and  Cultures  submitted  to 
the  Division  of  Research  and  Education 
Programs,  for  projects  at  the  March  1 , 
1996  deadline. 

8.  Date:  May  8. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  317. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  American 
Literature  &  Culture  submitted  to  the 


Division  of  Research  and  Education 
Programs,  for  projects  at  the  March  1 . 
1996  deadline. 

9.  Date:  May  8. 

Time:  8:30  a.m.  to  5:00  p.m. 

floom;  415. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  World  Cultural 
Studies  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  March  1.  1996  deadline. 

10.  Date;  May  9. 

Time:  8:30  a.m.  to  5:00  p.m. 

floom;  415. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
liistitute  Program  in  Literature.  Culture 
&  Arts  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  March  1, 1996  deadUne. 

11.  Date;  May  10. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room;  317. 

Program:  This  meeting  will  review 
applications  for  the  Education 
Hievelopment  and  Demonstration 
Program  in  Teaching  Technolog> , 
Special  Opportimity  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  with  April  5. 
1996  deadhnes. 

12.  Date;  May  13. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  317. 

Program:  This  meeting  will  review 
applications  for  the  Education 
Development  and  Demonstration 
Program  in  Teaching  Technology. 
Special  Opportunity  submitted  to  the 
EHvision  of  Research  and  Education 
Programs,  for  projects  with  April  5, 
1996  deadlines. 

13.  Date;  May  15. 

Time:  8:30  a.m.  to  5:00  pm 

Room:  317. 

Program:  This  meeting  will  review 
applications  for  the  Education 
Development  and  Demonstration 
Program  in  Teaching  Technology. 
Special  Opportunity  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  with  .^p^il  5, 
1996  deadlines. 

14.  Dote;  May  17. 

Time:  8:30  a.m.  to  5:00  p.m. 

floom;  317. 

Program:  This  meeting  will  review 
applications  for  the  Education 
cievelopment  and  Demonstration 
Program  in  Teaching  Technology. 
Special  Opportunity  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  with  April  5, 
1996  deadhnes. 

15.  Date:  May  21. 

Time:  8:30  a.m.  to  5:00  p.m. 
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Room:  415. 

Program:  This  meeting  will  review 
applications  for  the  Seminars  and 
Institute  Program  in  Literature,  Culture 
k  Arts  submitted  to  the  Division  of 
Research  and  Education  Programs,  for 
projects  at  the  March  1,  1996  deadline. 

16.  Z3ate;  May  22. 

Time:  8:30  a.m.  to  5:00  p.m. 

floom.  317. 

Program:  This  meeting  will  review 
applications  for  the  Education 
Ctevelopment  and  Demonstration 
Program  in  Teaching  Technology. 
Special  Opportunity  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  with  April  5. 
1996  deadlines. 

17.  Dafe.  May  24. 

Time:  8:30  a.m.  to  5:00  p.m. 

floom.  317. 

Program:  This  meeting  will  review 
applications  for  the  Education 
Ctevelopment  and  Demonstration 
Program  in  Teaching  Technology, 
Special  Opportunity  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  with  April  5. 
1996  deadlines. 

18.  £>o/e.  Mav29. 

Time:  8:30  a.m.  to  5:00  p.m. 

floom.  317. 

Program:  This  meeting  will  review 
applications  for  the  Education 
Development  and  Demonstration 
Program  in  Teaching  Technology, 
Special  Opportunity  submitted  to  the 
Division  of  Research  and  Education 
Programs,  for  projects  with  April  5, 
1996  deadlines. 

Michael  S.  Shapiro, 

Acting.  Advisory  Committee  Management 

Officer 

IFR  Doc.  <)6-10655  Filed  4-29-96.  845  am) 

SILUNQ  COOC  7S96-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-364] 

Southern  Nuclear  Operating  Company, 
Inc.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Detenmination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
8  issued  to  Southern  Nuclear  Operating 
Company,  Inc.  (the  licensee)  for 
operation  of  the  Joseph  M  Farley 
Nuclear  Plant.  L^nit  2.  located  in 
Houston  County.  Alabama. 


The  proposed  amendment  would 
modify  Technical  Specification  3/4,4.6, 
"Steam  Generator  Surveillance 
Requirements,"  which  provides  tube 
inspection  requirements  and  acceptance 
criteria  to  determine  the  level  of 
degradation  for  which  a  tube  may 
remain  in  service.  The  proposed 
amendment  would  add  definitions 
required  for  the  L*-type  criteria  and 
prescribe  the  portion  of  the  tube  subject 
to  those  criteria. 

This  requested  Technical 
Specification  (TS)  change  is  a  foUowup 
to  a  Notice  of  Enforcement  Discretion 
(NOED)  granted  to  the  Ucensee  that  is  in 
effect  from  the  time  of  issuance  on  April 
23.  1996.  until  approval  of  this  exigent 
TS.  NRC  Inspection  Manual.  Part  9900. 
"Operations — Notices  of  Enforcement 
Discretion,"  requires  that  a  followup  TS 
amendment  be  issued  within  4  weeks 
from  the  issuance  of  the  NOED. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Operation  of  the  Farley  Nuclear  Plant 
Unit  steam  generators  in  accordance  with  the 
proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  supporting  technical  evaluations  of  the 
subjec  t  criteria  demonstrate  that  the  presence 
of  the  tubesheet  enhances  the  tube  integrity 
in  the  region  of  the  hardroll  by  precluding 
tube  deformation  beyond  its  initial  expanded 
outside  diameter  The  resistance  to  both  tube 
rupture  and  tube  collapse  is  strengthened  by 
the  presence  of  the  tubesheet  in  that  region. 
The  result  of  the  hardroll  of  the  tube  into  the 
tubesheet  is  an  interference  fit  between  the 
tube  and  thn  tubesheet.  Tube  rupture 
[r  annotj  occur  because  the  contact  between 
the  tube  and  tubesheet  does  not  permit 
sufficient  movement  of  tube  material.  In  a 


similar  manner,  the  tubesheet  does  not 
(>ermit  sufficient  movement  of  tube  material 
to  permit  buckling  collapse  of  the  tube 
during  postulated  LCXZA  (loss-of-coolant 
accident]  loadings. 

The  type  of  degradation  for  which  the  L* 
criterion  has  been  developed  (cratking  with 
an  axial  or  near  axiai  orientation)  has  been 
found  not  to  significantly  reduce  the  axial 
strength  of  a  tulie.  An  evaluation  including 
analysis  and  testing  has  been  done  to 
determine  the  strength  reduction  for  axial 
loads  with  simulated  axial  and  near  axial 
cracks.  This  evaluation  provides  the  basis  for 
the  acceptance  criteria  for  tube  degradation 
subject  to  the  L*  criterion. 

The  SRE  [sound  roll  expansion)  L*  length 
is  sufRcient  to  preclude  significant  leakage 
from  tube  degradation  located  below  the  L* 
length.  The  existing  Technical  Speci6cation 
leak  rate  requirements  and  accident  analysis 
assumptions  remain  unchanged  in  the 
unlikely  event  that  significant  leakage  from 
this  region  does  occur.  Any  leakage  from  the 
tube  within  the  tube  sheet  at  any  elevation 
in  the  tubesheet  is  fully  bounded  by  the 
existing  steam  generator  tube  analysis 
included  in  the  Farley  Nuclear  Plant  Final 
Safety  Analysis  Report.  A  conservative 
leakage  allowance  for  each  L*  tube  is 
provided  to  determine  the  impact  of  L* 
criterion  upon  offsite  doses  in  the  event  of  a' 
postulated  double  ended  guillotine  break  of 
the  main  steam  line  outside  of  containment, 
but  upstream  of  the  main  steam  line  isolation 
valves.  Since  Farley  Unit  2  has  implemented 
the  Interim  Plugging  Criteria  (IPC)  for  ODSCC 
[outside  diameter  stress  corrosion  cracking] 
at  the  tube  support  plates,  projected  steam 
line  break  (SLB)  leakage  at  the  end  of  the 
next  successive  op>erating  cycle  must  be 
evaluated.  Per  Generic  Letter  95-05,  plants 
implementing  the  IPC  can  utilize  SLB  leakage 
limits  higher  than  the  originally  assumed  1.0 
gpm  primary  to  secondary  leakage  value 
provided  an  analysis  of  offsite  doses 
consistent  with  Standard  Review  Plan 
methodology  is  performed.  This  analysis 
performed  for  the  Farley  Unit  plant  indicates 
that  primary  to  secondary  leakage  of  11.2 
gpm  in  the  faulted  loop  (0.1  gpm  in  the  intact 
loops]  will  result  in  offsite  doses  at  the  site 
boundary  of  less  than  10%  of  the  10  CFR 
(Part)  100  guidelines.  The  total  projected  SLB 
leakage  from  all  leakage  sources  must  remain 
below  this  value.  (Per  Westinghouse  analysis] 
addressing  the  L*  methodology,  the  number 
of  tube  ends  to  which  L*  criterion  can  be 
applied  is  limited  to  600  per  steam  generator. 
Using  a  bounding  SLB  leakage  allowance  per 
L*  tube,  the  SLB  leakage  component  from 
600  L*  tube  ends  will  be  less  than  0.33  gpm 
in  the  faulted  loop.  The  prof>osed  L* 
criterion  does  not  adversely  impact  any  other 
previously  evaluated  design  basis  accident. 
As  the  current  Unit  2  IPC  SLB  leakage  has 
been  calculated  to  be  less  than  2  gpm  in  the 
faulted  loop,  [an]  SLB  leakage  margin  of  over 
9  gpm  is  provided  for  this  cycle. 

As  noted  above,  tube  rupture  and  pullout 
is  not  expected  for  tubes  using  the  L* 
criterion.  In  addition  to  the  L*  length,  a 
minimum  length  of  SRE  below  the  identified 
degradation  must  be  established.  The 
aggregate  L*  distance  of  SRE  provides  the 
structural  integrity  to  prevent  tube  pullout. 


Conservatively,  it  is  assumed  that  the 
degraded  band  length  does  not  provide  any 
support  in  resisting  tube  pullout. 

Therefore  SNC  [Southern  Nuclear 
Company]  concludes  that  Operation  of  the 
Farley  Nuclear  Plant  Unit  steam  generators  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  the  proposed  L* 
criterion  does  not  introduce  any  significant 
changes  to  the  plant  design  basis.  Use  of  the 
criterion  does  not  provide  a  mechanism  to 
result  in  an  accident  initiated  outside  of  the 
region  of  the  tubesheet  expansion.  The 
structural  integrity  of  L*  tube  will  be 
maintained  during  all  plant  conditions.  Any 
hypothetical  accident  as  a  result  of  any  tube 
degradation  in  the  expanded  portion  of  the 
tube  would  be  bounded  by  the  existing  tube 
rupture  accident  analysis.  If  it  is  postulated 
that  a  circumferential  separation  of  an  L* 
tube  were  to  occur  below  the  PLRL  [pullout 
load  reaction  length),  tube  structural  and 
leakage  integrity  will  be  maintained  during 
all  plant  conditions. 

Verification  of  the  L*  distance  of  non- 
degraded  tube  roll  expansion  prevents  the 
fiostulated  separated  tube  from  lifting  out  of 
the  tubesheet  during  all  plant  conditions. 
Verification  of  the  L*  criterion  prevents  tube 
displacement  of  any  magnitude,  and 
therefore,  postulated  axial  cracks  existing  a 
minimum  of  0.5  inch  from  either  the  bottom 
of  the  roll  transition  or  top  of  tubesheet, 
whichever  is  lower,  from  migrating  out  of  the 
tubesheet. 

Therefore,  SNC  concludes  that  the 
proposed  license  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  use  of  the  L*  criterion  has  been 
concluded  to  maintain  the  integrity  of  the 
tube  bundle  commensurate  with  the 
requirements  of  draft  Regulatory  Guide  1.121 
under  normal  and  postulated  accident 
conditions.  The  safety  factors  used  in  the 
verification  of  the  strength  of  the  degraded 
tube  are  consistent  with  the  safety  factors  in 
the  ASME  Boiler  and  Pressure  Vessel  Code 
used  in  steam  generator  design.  The  L* 
length  has  been  verified  by  testing  to  be 
greater  than  the  length  of  roll  expansion 
required  to  preclude  significant  leakage 
during  normal  and  postulated  accident 
conditions.  The  leak  testing  acceptance 
criteria  are  based  on  the  primary  to 
secondary  leakage  limit  in  Technical 
Specifications  and  the  leakage  assumptions 
used  in  the  FSAR  (Final  Safety  Analysis 
Report]  accident  analyses.  The  L*  distance 
provides  for  structural  integrity  during  all 
plant  conditions. 

Implementation  of  the  L*  criterion  will 
decrease  the  number  of  tubes  which  must  be 
taken  out  of  service  with  tube  plugs  or 
repaired  with  sleeves.  Both  plugs  and  sleeves 


reduce  the  RCS  (reactor  coolant  system!  flow 
margin,  thus  implementation  of  the  L* 
criterion  will  maintain  the  margin  of  flow 
that  would  otherwise  be  reduced  in  the  event 
of  increased  plugging  or  sleeving. 

Therefore.  SNC.  concludes  based  on  the 
above,  it  is  concluded  that  the  proposed 
change  does  not  result  in  a  significant 
reduction  in  a  loss  of  margin  with  resfject  to 
plant  safety  as  defined  in  the  Final  Safety 
Analysis  Report  or  the  bases  of  the  RMP 
(Farley  Nuclear  Plant]  technical 
specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-  day  notice  period,  provided  that  its 
final  determination  is  Uiat  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  verj'  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  mav  also  be  dehvered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 


By  May  30.  1996,  the  Ucensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Houston- 
Love  Memorial  Library.  212  W. 
Burdeshaw  Street.  Post  Office  Box  1369. 
Dothan.  Alabama.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretar\'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  .^ct  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioners 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
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which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 


the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
HSOOj  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  M.  Stanford  Blanton, 
Esq.,  Balch  and  Bingham,  Post  Office 
Box  306,  1710  Sixth  Avenue  North, 
Birmingham,  Alabama,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  23,  1996,  which 
is  available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room,  located  at  the 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369, 
Dothan.  Alabama. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Byron  L.  Siegel, 

Project  Manager,  Project  Directorate  11-2, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  96-10618  Filed  4-29-96;  8:45  am] 
BILUNQ  CODE  75M-01-P 


Nuclear  Safety  Research  Review 
Committee 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  its  next 
meeting  on  June  27-28. 1996.  The 
location  of  the  meeting  will  be  in  rooms 
1F7/9.  One  White  FUnt  North  (OWFN) 


Building,  11555  Rockville  Pike, 
Rockville.  MD. 

The  meeting  will  be  held  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  will  be  open  to  the  pubhc. 
The  NSRRC  provides  advice  to  the 
Director  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  main 
purposes  of  this  meeting  vdll  be  (1)  to 
discuss  the  March  27. 1996  NSRRC 
briefing  with  the  Commission  and  (2)  to 
review  and  discuss  the  reports  and 
recommendations  of  the  Subcommittees 
on  Research  in  Support  of  Risk-Based 
Regulation  (PRA);  Instrumentation  and 
Control  (I&C)  and  Human  Factors;  and 
Subcommittee  on  Accident  Analysis. 

Participants  in  parts  of  the  discussion 
will  include  senior  NRC  staff  and  other 
RES  technical  staff  as  necessary. 

Any  inquiries  regarding  this  notice  or 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  may  be 
made  to  the  Designated  Federal  Officer. 
Dr.  Jose  Luis  M.  Cortez  (telephone:  301- 
415-6596).  between  8:15  a.m.  and  5:00 
p.m. 

Dated  at  Rockville.  Maryland  this  24th  day 
of  April.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Federal  Advisory  Committee  Management 
Officer. 

[FR  Doc.  96-10621  Filed  4-29-96;  8:45  am] 
BiLUNQ  CODE  7SM-01-P 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  (Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
May  22. 1996.  Room  T-2B1. 11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  «oIely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenaa  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  May  22.  199&— 1:30  p.m. 
until  4:00  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the  status  of 
appointment  of  members  to  the  ACRS. 


The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  April  24.  1996. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
|FR  Doc.  96-10620  Filed  4-29-96;  8:45  am] 
BILUNG  CODE  7SM-01-P 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Instrumentation  and  Control  Systems 
and  Computers;  Notice  of  Meeting 

The  ACRS  Subcommittee  on 
Instrumentation  and  Control  Systems 
and  Computers  will  hold  a  meeting  on 
May  22.  1996.  Room  T-2B3. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  May  22.  1996—8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  continue  to 
discuss  proposed  Standard  Review  Plan 
Sections,  Regulatory  Guides,  and 
Branch  Technical  Positions  related  to 
the  digital  instrumentation  and  control 
systems.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 


issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  vmtten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting.^the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

Dated:  April  24.  1996. 
Sam  Duraiswamy, 

Chief.  Xuclear  Reactors  Branch 

|FR  Doc.  96-10623  Filed  4-29-96:  8;4.'i  am] 

BILLING  CODE  7&9(M)t-^ 


Advisory  Committee  on  Reactor 
Safeguards  Sut}committee  Meeting  on 
Plant  Operations;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
Operations  will  hold  a  meeting  on  May 
21.  1996.  Room  T-2B3.  11545  Rockville 
Pike.  Rockville.  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Tuesday,  May  21.  1996 — 8:30  a.m.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  discuss  the 
proposed  Rule  on  Shutdown  Operations 
and  an  associated  Regulatory  Guide  as 
well  as  studies  on  shutdown  risk  at 
Surry  and  Grand  Gulf  nuclear  plants. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Sulx:ommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineers 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review . 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  thp 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
.^CRS  staff  engineers.  Mr.  Michael  T 
Markley  (telephone  301/415-6885)  or 
Mr.  Amarjit  Singh  (telephone  301 '41 5- 
6899)  between  7:30  a.m.  and  415  p.m 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individuals  one  or  two  working 
davb  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc..  that  may  have  occurred. 

Datfd  April  24.  1996. 
Sam  Duraiswamy. 

Chief.  Xuclear  Reactors  Branch. 

|FR  Doc   96-10624  Filed  4-29-96.  HA^  ami 
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Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 
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DATE:  Weeks  of  April  29.  May  6.  13,  and 

20,  1996. 

PLACE:  Commissioners"  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  29 

Friday.  May  3 

1130  a.m. 
Affirmation  Session  (Pjblic  Meetmg) 

a.  Final  Rulemaking  on  'Environmental 
Review  for  Renewal  of  Nuclear  Power 
Plant  Operating  Licenses,"  10  CFR  Part 
51 

b.  Final  Amendment  to  10  CFR  Part  30 
Relating  to  the  Frequency  of  Emergency 
Planning  Exercises  at  Nuclear  Power 
Plants 

(Contact:  Andrew  Bates.  301-415-1963) 
2:00  p  m. 

Meeting  with  ACMUl  and  Dr.  Robert  Adler 
on  Recommendations  of  NAS  Report  on 
Review  of  Medical  L^se  Program  (Public 
Meeting) 

(Contact:  Larry  Camper.  301-415-7231) 

Week  of  May  6— Tentative 

Friday.  May  10 

10:00  a.m. 
Briefing  on  Severe  Accident  Master 
Integration  Plan  (Public  Meeting) 
(Contact:  Themis  Speis.  301-115-6802) 
11:30  a.m  Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  May  13— Tentative 

Monday,  May  13 

2:00  p  m 
Briefing  by  Commonwealth  Edison  (Public 
Meeting) 

Wednesday.  May  15 

200  p  m 

Briefing  on  Performance  Assessment 
Program  in  HLW,  LLW,  and  SDMP 
(Public  Meeting) 
(Contact  Norman  Eisenberg.  301—115- 
7285) 
3:30  p  m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

WeeW  of  May  20 — Tentative 

UVdnfiduy.  Mtrv  2J 

10:00  am  '  , 

Briefing  on  Status  of  NRC  Op»Tator 
Licensmg  Initial  Examination  Puot 
Process  (Public  meeting) 
(Qintart:  .Staurt  Richards'  30 1-4 15- 1031) 
n  30a  m 
Affirmation  Session  (Public  MeetingI  (if 
needed) 
2:00  p  m. 

Briefing  by  International  Programs 
(Closed— E>.  1) 

Friday.  May  24 

4:30  am. 
Meeting  with  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  (Public 
Meeting) 


(Contact:  John  Larkins,  301-115-7360) 
The  Schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording).  (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

Ttiis  notice  is  distributed  by  mail  to  several 
hundred  subscribers,  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  to  it. 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  D.C. 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb@nrc.gov  or  gkt®nrc.gov. 

Dated:  April  15.  1996. 
Andrew  L.  Bates, 

Senior  Level  Advisor.  Office  of  the  Secretary. 
[FR  Doc.  96-10738  Filed  4-26-96;  10:45  am] 

BILUNG  CODE  759(M)1-M 


Materials  Licensing  Process: 
Availability  of  NUREGs 

NRC  is  using  Business  Process 
Redesign  (BPR)  techniques  to  redesign 
its  material  licensing  process  to  achieve 
an  order  of  magnitude  improvement  in 
speed,  while  maintaining  or  improving 
the  level  of  public  safety.  NUREG-1539, 
"Methodology  and  Findings  of  the 
NRCs  Materials  Licensing  Process 
Redesign,"  describes  the  methods  used 
to  acquire  and  analyze  information 
about  the  existing  materials  licensing 
process  atid  the  steps  necessary  to 
radically  change  this  process  to  the 
envisioned  future  process. 

Fundamental  to  the  success  of  the 
redesigned  licensing  process  is  the 
consolidating  and  updating  of  an 
extensive  number  of  guidance 
documents  that  support  the  material 
licensing  process  into  a  single 
comprehensive  repnsitorv'  called  the 
materials  electronic  library  (MEL).  Draft 
Nl'RKG-1541,  "Process  and  Design  for 
Consolidating  and  Updating  Materials 
Licensing  Giiidance,"  describes  the  MEL 
design  and  is  the  first  of  a  planned 
series  of  staff  reports  that  NRC  will 
p.ihlish  OR  MEL.  These  reports  are 
intended  to  inform  the  reader  about  the 
MEL  project,  provide  an  ongoing  status 
report,  and  request  comments  on 
various  aspects  of  the  project  This 
project's  end  result  will  be  an  electronic 
library  accessible  by  NRCs  staff  and 
managers  Agreement  and  non- 
Agreornont  .States,  licensees,  applicants, 
and  the  public  at  large. 

Over  the  years,  the  NRC  has  used  a 
number  of  regulator\'  guides,  policy  and 
proceiiures,  standard  review  plans,  and 


other  documents  to  communicate  the 
NRCs  policy  to  licensees  and  to  the 
NRC  staff.  Each  of  these  documents  was 
written  to  address  either  a  particular  use 
of  material  or  a  particular  radiation 
safety  issue.  The  net  result  has  been  a 
multitude  of  documents,  many  of  which' 
are  now  out  of  date,  from  which  NRC 
staff  and  licensees  must  derive  the 
requirements,  policies,  and  materials 
needed  for  licensed  activities.  The 
intent  of  the  MEL  is  to  create  a  simple 
communication  vehicle  that  can  keep 
up  with  change. 

Draft  NUREG-1541  discusses  the 
conceptual  structure  of  MEL,  how  it  was 
created,  and  seeks  comments  on  MEL- 
related  issues.  The  MEL's  development 
strategy  is  a  prototype  of  NRCs  new 
process  for  developing  "regulatory 
products."  During  the  comment  period 
on  this  document,  the  staff  is  actively 
seeking  comments  from  all  readers, 
including  but  not  limited  to,  licensees, 
applicants,  the  public,  and  Agreement 
and  non-Agreement  States.  Comments 
will  be  useful  in  making  needed  "mid- 
course"  corrections  as  early  as  possible 
in  the  development  of  MEL.  Comments 
on  this  cfraft  report  will  be  most  useful 
if  received  within  90  days  of  its 
publication,  but  comments  received 
after  that  time  will  also  be  considered  if 
practicable. 

Submit  comments  on  draft  NUREG- 
1541  to  the  Chief,  Rules  Review  and 
Directives  Branch,  U.  S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555^01. 

Copies  of  NUREG-1539  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.  O.  Box  37082,  Washington,  DC 
20402-9328.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Roval  Road. 
Springfield,  VA  22161. 

A  free  single  copy  of  draft  NUREG- 
1541  may  be  requested  by  those 
considering  public  comment  by  writing 
to  the  U.S.  Nuclear  Regulalor>- 
Commission,  ATTN:  BPR  Team,  Mail 
Stop  TWFN  8E5,  Washington.  DC 
20555-0001. 

Copies  of  NUREG-1539  and  draft 
NUREG-1541  are  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room.  2120 
L  Street.  NW.  (Lower  Lt;vel). 
Washington.  DC  2055.5-001. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  April,  1996. 


For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director.  Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear  Material 
Safety  and  Safeg u a rds . 
[FR  Doc.  96-10619  Filed  4-29-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 

coMiynssiON 

[Rel.  No.  IC-21915;  812-8744] 

Medallion  Financial  Corp.,  et  al.;  Notice 
of  Application 

April  24.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APP1.ICANTS:  Medallion  Financial  Corp. 
("MedaUion"),  Tri-Magna  Corporation 
("Tri-Magna"),  Medallion  Funding 
Corp.  ("MFC").  Alvin  Murstein,  and 
Andrew  Murstein. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  12(d),  18(a), 
and  61(a)  of  the  Act,  under  sections 
17(d)  and  57(a)(4)  of  the  Act  and  rule 
1 7d-l  thereunder  permitting  certain 
joint  transactions,  under  section  17(b)  of 
the  Act  for  an  exemption  from  section 
17(a)  of  the  Act,  and  under  section  57(c) 
of  the  Act  for  an  exemption  from 
sections  57(a)  (1),  (2),  and  (3)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  Medallion  to 
acquire  all  the  outstanding  stock  of  Tri- 
Magna  Corporation  through  a  merger 
and  to  acquire  certain  other  companies. 
In  addition,  the  order  would  permit 
Medallion  to  engage  in  certain  joint 
transactions  with  its  subsidiaries  and 
would  permit  modified  asset  coverage 
requirements  for  Medallion  and  its 
subsidiaries  on  a  consolidated  basis. 
FILING  DATE:  The  application  was  filed 
on  September  1,  1995  and  amended  on 
January  16,  1996.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  20, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington.  DC  20549. 
Apphcants,  Suite  2000,  205  East  42d 
Street,  New  York,  NY  10017. 

FOR  FURTHER  INFORMATIONTJONTACT: 

James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Medallion  is  a  closed-end 
investment  company.  It  was  organized 
for  the  purpose  of  acquiring:  Tri-Magna, 
another  closed-end  investment 
company;  Edwards  Capital  Company, 
LP.  ("ECC"),  a  privately-held  limited 
partnership  licensed  as  a  Small 
Business  Investment  Company  (an 
"SBIC")  by  the  Small  Business 
Administration  (the  "SBA");  and 
Transportation  Capital  Corp.  ("TCC"),  a 
Specialized  Small  Business  Investment 
Company  (an  "SSBIC")  licensed  by  the 
SBA.'  Tri-Magna.  ECC,  and  TCC  aire 
referred  to  as  the  "Acquired 
Companies."  Medallion  plans  to  file  an 
election  under  section  54  of  the  Act  to 
be  regulated  as  a  business  development 
company  (a  "BDC")  and, 
contemporaneous  with  the  acquisition 
of  TCC  and  ECC,  will  register  each 
company  under  the  Act  as  a  closed-end 
investment  company.  Upon  completion 
of  these  transactions.  Medallion  will 
engage  directly  and/or  through  its 
principal  subsidiaries  (the 
"Subsidiaries")  primarily  in  the 
business  of  making  loans  to  small 


'  Concurrently  with  these  acquisitions,  Medallion 
will  merge  with  Tri-Magna  and  operate  Tri-Magna's 
two  subsidiaries.  MFC,  an  SSBIC.  and  Medallion 
Taxi  Media.  Inc.  ("Media"),  a  corporation  providing 
taxicab  rooftop  advertising,  as  its  own  subsidiaries. 
In  1988,  the  SEC  issued  an  order  to  MFC  permitting 
it  to  create  a  holding  company  structure,  with  MFC 
as  a  wholly-owned  subsidiary  of  such  holding 
company,  and  permitting  the  holding  company  and 
its  subsidiaries  to  engage  in  certain  joint 
transactions  and  other  activities  otherwise 
prohibited  under  the  Act  .Medallion  Financial 
Corporation.  Investment  Company  Act  Release  Nos. 
16253  (Feb.  4.  1988)  (notice)  and  16296  (Mar.  1. 
1988)  (order). 


businesses  and,  to  a  lesser  degree,  in  the 
business  of  taxicab  rooftop  advertising. 

2.  Medallion  proposes  to  acquire  all 
the  outstanding  shares  of  Tri-Magna 
through  a  merger  of  Tri-Magna  into 
Medallion  (the  "Merger")  for  $20.00  per 
share  in  cash  plus  an  additional 
dividend  of  $.50  per  share  plus  the 
accumulated  earnings,  if  any,  of  Media 
to  be  paid  immediately  prior  to  the 
Merger  and  to  acquire  the  remaining 
Acquired  Companies  for  cash  or 
Medallion  stock  or  some  combination 
thereof.  Acquisitions  for  cash  will  be 
financed  from  the  proceeds  of  the  initial 
public  offering  of  Medallion  stock  (the 
"IPO").  The  acquisitions  will  be  closed 
contemporaneously  with  the  IPO. 

3.  At  a  meeting  held  on  October  18, 
1995,  the  full  board  of  directors  of  Tri- 
Magna  voted  unanimously  to  accept  the 
recommendation  of  a  committee  of  its 
independent  directors  (the 
"Independent  Committee")  to  pursue 
the  Merger,  determining  that  the  Merger 
is  in  the  best  interests  of  and  is  fair  to 
the  stockholders  of  Tri-Magna.  The 
board  of  directors  also  imanimously 
recommended  that  the  stockholders  of 
Tri-Magna  approve  the  Merger.  On 
December  21,  1995,  the  Merger 
Agreement  was  executed  and  delivered 
by  Tri-Magna  and  Medallion: 

4.  The  consummation  of  the  Merger  is 
subject  to  certain  conditions,  including 

(a)  approval  of  the  Merger  Agreement  by 
the  holders  of  at  least  a  majority  of  the 
outstanding  shares  of  Tri-Magna  stock. 

(b)  approval  by  all  governmental 
agencies  and  other  third  parties  from 
whom  such  approval  is  required, 
including  the  SEC  and  the  SBA.  (c) 
receipt  by  Tri-Magna  of  an  opinion  from 
Gruntal  &  Co..  Incorporated  ("Gruntal  "), 
an  investment  banking  firm  engaged  by 
the  Independent  Committee,  opining  as 
to  the  fairness  from  a  financial  point  of 
view  of  the  terms  of  the  Merger  to  the 
stockholders  of  Tri-Magna.  (d)  the 
successful  negotiation  and  closing  of  the 
acquisitions  of  the  other  Acquired 
Companies,  and  (e)  the  closing  of  the 
IPO. 

5.  Alvin  Murstein  and  Andrew 
Murstein  will  ser\e  as  chief  executive 
officer  and  as  president,  respectively,  of 
Medallion  following  the  Merger.  Each  of 
Alvin  Murstein  and  Andrew  Murstein 
currently  holds  100  shares  of 
Medallion's  common  stock  through  a 
trust.  In  addition.  Alvin  Murstein  will 
make  a  capital  contribution  of 
approximately  Si, 000,000  to  MedaUion 
in  exchange  for  shares  of  Medallion 
stock  valued  at  the  public  offering  price 
of  Medallion  shares  sold  in  the  IPO. 

6.  Myron  Cohen.  Robert  Fanger,  and 
Michael  Miller  (the  "AffiUated 
Advisers")  will  form  and  register  an 
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investment  adviser  (the  "Sub- Adviser') 
that  will  enter  into  a  sub-advisory 
contract  (the  "Sub-Advisory 
Agreement")  with  Medalhon  to  provide 
investment  advisory  services.  The 
Affiliated  Advisers  presently  are  officers 
and  directors  of  Tri-Magna  and 
collectively  hold  14.9%  of  Tri-Magna's 
outstanding  stock.  Following  the  IPO, 
(he  Affiliated  Advisers  will  resign  their 
positions  with  Tri-Magna  and  will  no 
longer  own  Tri-Magna  stock.  Pursuant 
to  the  Sub- Advisory  Agreement. 
Medaflion  will  pay  the  Sub-Adviser,  in 
arrears,  a  monthly  fee  of  $18,750  as 
compensation  for  the  services  to  be 
rendered  and  the  expenses  to  be  paid  by 
the  Sub-Adviser. 

7.  The  Sub-Advisory  Agreement  will 
be  approved  by  a  majority  of  the  non- 
interested  directors  of  MedaUion  and  a 
majority  of  Medallion's  voting  securities 
outstanding  immediately  prior  to  the 
closing  of  the  IPO.  The  Sub- Advisory 
Agreement  will  be  subject  to  section  15 
of  the  Act  and  will  be  terminable 
without  penalty  to  Medallion  on  60 
days'  written  notice  by  either  party  or 
by  vote  of  a  majority  of  Medallion's 
outstanding  voting  securities  and  will 
terminate  if  assigned. 

Applicants'  Legal  Analysis 

Section  6(c) 

1.  Applicants  request  relief  under 
section  6(c)  of  the  Act  from  sections 
12(d).  18(a),  and  61(a).  Section  6(c) 
permits  the  SEC  to  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Sections  12(d)  and  60 

1.  Section  12(d)(1)  limits  the  amount 
of  securities  a  registered  investment 
company  may  purchase  of  another 
registered  investment  company.  Section 
60  applies  the  provisions  of  section  12 
to  BDCs. 

2.  Since  Medallion  will  operate  those 
of  its  Subsidiaries  licensed  as  an  SBIC 
or  SSBIC  (the  "SEA  Subsidiaries")  as 
wholly-owned  subsidiaries,  the 
acquisition  of  the  securities  of  the  SEA 
Subsidiaries,  any  loans  or  advances 
made  to  such  SEA  Subsidiaries  by 
MedaUion,  and  any  other  transfer  of 
assets  from  Medallion  to  the  SEA 
Subsidiaries  will  be  exempt  from 
sections  12(d)(1)  (A)  and  (C)  by  virtue  of 
rule  60a-l.  which  exempts  from  those 
sections  tlie  acquisition  by  a  BDC  of  the 
securities  of  an  investment  company 
licensed  by  the  SEA  that  is  operated  as 
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a  wholly-owned  subsidiary  of  the  BDC. 
The  making  of  loans  or  advances  by  the 
SEA  Susidiaries  to  Medallion,  however, 
may  violate  section  12(d)  if  such  loans 
or  advances  were  deemed  to  be 
purchases  by  the  SEA  Subsidiaries  of 
Medallion's  debt  securities. 
Accordingly,  applicants  request  under 
section  6(c)  an  exemption  from  section 
12(d)(1)  to  permit  the  acquisition  by  the 
SEA  Subsidiaries  of  any  securities  of 
Medallion  representing  indebtedness. 

Sections  18(aj  and  6Ha] 

1  Section  18(a)  prohibits  a  registered 
closed-end  investment  company  from 
issuing  any  class  of  senior  security 
unless  such  company  complies  with  the 
asset  coverage  requirements  set  forth  in 
that  section.  "Asset  coverage"  is  defined 
in  section  18(h)  as  the  ration  which  the 
value  of  the  total  assets  of  an  issuer,  less 
all  liabilities  not  represented  by  senior 
securities,  bears  to  the  aggregate  amount 
of  senior  securities  of  such  issuer. 
Under  section  18ia)(l)(A),  senior 
securities  of  closed-end  investment 
companies  representing  indebtedness 
must  had  an  asset  coverage  of  300% 
immediately  after  their  issuance  or  sale 
and.  under  section  18(a)(2)(A).  senior 
securities  of  such  companies 
representing  stock  must  have  an  asset 
coverage  of  200%.  Section  18(k) 
provides  an  exemption  from  the 
foregoing  asset  coverage  requirements 
for  investment  companies  licensed  by 
the  SEA.  Section  61(a)  applies  sectionlS 
to  BDCs,  with  certain  exceptions. 

2.  Medallion  will  be  a  BDC  and  each 
of  the  SBA  Subsidiaries  will  be  closed- 
end  investment  companies  registered 
under  the  Act  and,  accordingly,  subject 
to  the  provisions  of,  and  the  exemptions 
available  under,  section  18  on  an 
individual  basis  (as  modified  by  section 
61(a)  with  respect  to  MedaUion).  In 
addition,  as  a  holding  company  for 
controlled,  closed-end  investment 
company  subsidiaries,  such  as  the  SBA 
Subsidiaries,  applicants  beUeve  that 
Medallion  may  be  subject  to  the  asset 
coverage  requirements  of  section  61(a) 
on  a  consoUdated  basis  because  it  may 
be  deemed  to  be  an  indirect  issuer  of 
senior  securities  with  respect  to  the  SBA 
Subsidiaries'  indebtedness. 
Accordingly,  applicants  request  under 
section  6(c)  an  exemption  from  sections 
18(a)  and  61(a)  to  treat  borrowings  by 
any  of  the  SBA  Subsidiaries  and  the 
SEA'S  preferred  stock  interest  in  such 
SEA  Subsidiaries  as  liabilities  and 
indebtedness  not  represented  by  senior 
securities  in  applying  the  asset  coverage 
requirements  of  section  18(a)  to 
Medallion  and  the  SBA  Subsidiaries  on 
a  consolidated  basis. 


Sections  1 7(6)  and  57(c) 

1.  Section  17(b)  of  the  Act  permits  the 
SEC  to  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section 
57(c)  permits  the  SEC  to  exempt  a 
proposed  transaction  from  sections  57(a) 
(1).  (2),  and  (3)  using  substantially  the 
same  standard  imposed  by  section  17(b). 

Sections  17(a)  and  57(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  registered  investment 
companies  and  any  affiliated  person  of 
that  company.  Paragraphs  (1),  (2),  and 
(3)  of  section  57(a)  impose  substantially 
the  same  prohibitions  on  transactions 
between  BDCs  and  certain  of  their 
affiliates,  including  any  director,  officer, 
or  employee  of  a  BDC  and  any  entity 
controlled  by  a  director,  officer,  or 
employee  of  a  BDC. 

2.  Medallion  will  be  an  affiliated 
person  of  its  Subsidiaries  by  reason  of 
its  ownership  of  all  their  voting  stock, 
and  the  Subsidiaries  will  be  affiliated 
persons  of  Medallion  and  of  each  other 
by  reason  of  their  common  control  by 
Medallion.  AppUcants  believe  that 
Media  and  another  Subsidiary  that 
Medallion  may  OTganize  in  the  future 
("Newco")  will  be  fiiUy-owned 
subsidiaries,  as  defined  in  rule  17a-3. 
and,  therefore,  transactions  between 
each  of  them  and  Medallion  will  be 
exempt  from  section  17(a)  imder  rule 
17a-3.2  In  addition,  appHcants  believe 
that  additional  investments  in  any  of  the 
Subsidiaries  by  Medallion  in  the  form  of 
stock  purchases,  capital  contributions  or 
loans  do  not  violate  section  17(a]  since 
the  seller  (a  Subsidiary)  will  be  the 
issuer  of  any  securities  issued  and  will 
be  controUeid  by  the  purchaser 
(MedaUion).  Applicants  beUeve, 
however,  that  loans  from  the  SBA 
Subsidiaries  to  Medallion  will  not  be 
exempt  from  section  17(a),  as  such 


'  Rule  17a-3  provides  in  pertinent  part  that 
transactions  solely  between  a  registered  investment 
company  and  one  or  more  of  its  "fully  owned 
subsidiaries"  are  exempt  from  section  17(a)  Rule 
17a-3  defines  a  "fully  owned  subsidiary"  as  a 
subsidiary  that,  among  other  things,  is  not  indebted 
to  any  person  other  than  its  piarent.  the  parent's 
other  fully  owned  subsidiaries,  and/or  banks  or 
insurance  companies  in  any  amount  that  is  material 
in  relation  to  the  particular  subsidiary. 


Subsidiaries  will  not  be  fully-owned 
and  the  lender  (the  SBA  Subsidiary) 
wrill  be  controlled  by  the  borrower 
(MedaUion).  Accordingly,  absent  an 
exemptive  order,  such  loans  could  be 
deemed  to  violate  section  17(a). 

3.  Applicants  also  believe  that  from 
the  perspective  of  the  SBA  Subsidiaries, 
purchases  and  sales  of  portfolio 
securities  between  Medallion  and  the 
SBA  Subsidiaries  also  would  be 
violations  of  section  17(a]  as  such 
transactions  would  not  involve 
securities  issued  by  MedalUon  or  the 
SBA  Subsidiaries. 3  Since  Medallion,  an 
"upstream  affiliated  person,"  would  be 
a  participant  to  such  transactions,  the 
exemption  provided  by  rule  17a-6 
would  not  be  available. 

4.  Applicants  believe  that  small 
business  or  other  concerns  ("Portfolio 
Companies")  to  which  loans  may  be 
made  by  Medallion  or  the  SBA 
Subsidiaries,  which  may  become 
affiliated  persons  of  Medallion  and/or 
the  SBA  Subsidiaries,  may  borrow  from, 
or  sell  securities  issued  by  such 
concerns  to.  Medallion  and  the  SBA 
Subsidiaries.  Such  transactions  may  be 
prohibited  by  section  17(a).  since  (a)  in 
the  case  of  a  sale  of  securities  by  a 
Portfolio  Company,  the  sale  may  not  be 
part  of  a  general  offering  to  as  class  of 
the  issuer's  stockholders,  or  (b)  in  the 
case  of  a  loan,  the  Portfolio  Company 
may  not  be  controlled  by  Medallion  or 
the  SBA  Subsidiaries.  In  addition,  such 
transactions  may  violate  section  57(a) 
since  rule  57b-l  only  exempts 
transactions  with  affiliates  of 
downstream  affiliates  of  a  BDC  that  are 
affiliated  within  the  meaning  of  section 
2(a)(3)  (C)  or  (D).  Accordingly, 
transactions  between  Medallion  and 
Portfolio  Companies  of  which  an  SEA 
Subsidiary  owns  5%  of  the  outstanding 
voting  securities  would  not  be  exempted 
by  rule  57b-l 

5.  Applicants  believe  that  the 
requestfid  relief  from  sections  17(a)  and 
57(a)  (1),  (2).  and  (3)  meets  the 
standards  for  relief  because  the  SEA 
Subsidiaries  will  be  wholly-owned  by 
Medallion  and  because  no  officers  or 
directors  of  Medallion,  the  SBA 
Subsidiaries  or  any  controlling  persons 
or  other  "upstream  affiliated  persons"  of 
Medallion  will  have  any  financial 
interest  (other  than  as  shareholders  of 
Medallion)  in  'a)  transactions  with 
Portfolio  Companies  which  may  become 
affiliates  of  Medallion  and/or  the  SBA 


'  Af)piiLants  believe  that  such  transactions  would 
be  exem^it  irorn  the  perspective  oi  niodalhon  under 
rules  STb-l  a.nr'  I7a.-h.  since  the  SB.\  Subsirtiarie.". 
vvil!  he  'dov^nsire,!.!.  alf.iiaied  person.s'  of 
MedcjUirn  .Applicants  hNo  ho'ieve  thai  ttdns«ictioi;s 
betweei,  the  SB,*.  .Subsidiaries  and  Medie  or  Newco 
disc  wou'd  be  exempt  iimler  rule  17a-b 


Subsidiaries  and  (b)  the  purchase  and 
sale  of  securities  or  other  property  or  the 
borrowing  of  money  or  other  property 
solely  between  Medallion  and  its  SBA 
Subsidiaries,  there  can  be  no 
overreaching  on  the  part  of  any  person 
and  no  harm  to  the  public  interest  will 
occur  in  such  transactions. 

Sections  17(d)  and  57(a)(4)  and  Rule 
17d-l 

1.  Section  17(d)  and  rule  17d-l  make 
it  unlawful  for  an  affiUated  person  of  a 
registered  investment  company  or  any 
affiliated  person  of  such  person,  acting 
as  principal,  to  participate  in  or  effect 
any  transaction  in  connection  with  any 
joint  enterprise  or  arrangement  in  which 
any  such  registered  company  or  a 
company  controlled  by  it  is  a 
participant,  unless  an  application 
respecting  such  transaction  has  been 
granted  by  the  SEC.  Section  57(a)(4) 
imposes  substantially  the  same 
prohibitions  on  joint  transactions 
involving  BDCs  and  certain  of  their 
affiliates,  including  any  director,  officer 
or  employee  of  a  BDC  and  any  entity 
controlled  by  a  director,  officer,  or 
employee  of  a  BDC.  Section  57(i) 
provides  tiiat  the  rules  and  regulations 
under  section  17(d)  shaU  apply  to 
transactions  subject  to  section  57(a)(4) 
in  the  absence  of  rules  under  that 
section.  No  rules  with  respect  to  joint 
transactions  have  been  adopted  under 
section  57(a)(4)  and,  therefore,  the 
standards  set  forth  under  rule  1 7d-l 
govern  the  order  requested  herein. 

2.  In  passing  upon  applications  filed 
pursuant  to  rule  17d-l,  the  SEC  is 
directed  by  rule  17d-l(b)  to  consider 
whether  the  participation  of  the 
registered  investment  company  in  a 
joint  enterprise  or  arrangement  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

.  3.  The  proposed  Merger  and  the 
transactions  contemplated  thereby  in 
which  Tri-Magna.  MFC,  Medallion,  the 
Affiliated  Advisers,  Alvin  Murstein.  and 
Andrew  Murestein  will  participate  may 
be  deemed  to  be  a  joint  enterprise  or 
transaction  in  which  they  have  a  joint 
participation  in  the  profits.  In  addition, 
applicants  believe  that  it  may  become 
necessary  or  desirable  for  Medallion  and 
its  Subsidiaries  to  participate  together 
with  third  persons  which  have  nf'  other 
affiliation  with  Medallion  or  its 
Subsidiaries  in  joint  transactions  such 
as  investments  in  the  same  or  different 
securities  of  the  same  issuer,  either 
simultaneouslv  or  sequentially.  Section 
17(dl  and  mle  17d-l  inav  prohibit  su^h 
joint  participation  by  Medallion  and  the 


SBA  Subsidiaries.  Accordingly, 
applicants  request  an  order  of  the  SEC 
under  sections  17(d)  and  57(a)(4)  of  the 
Act  and  rule  17d-l  thereunder 
permitting  MedaUion  and  the  SBA 
Subsidiaries  to  participate  in  any  joint 
enterprise  or  joint  arrangement 
involving  other  participants  only  to  the 
extent  that  any  such  transaction  would 
not  be  prohibited  if  Medallion  and  the 
SBA  Subsidiaries  were  not  separate 
companies. 

4.  Applicants  believe  that  transactions 
with  the  PortfoUo  Companies  would  not 
result  in  overreaching  on  the  part  of  any 
person.  AppUcants  also  beUeve  that 
there  can  also  be  no  overreaching  on  the 
part  of  any  person  and  no  harm  to  the 
pubUc  interest  wiU  occur  in  the 
purchase  and  sale  of  securities  or  other 
property  or  the  borrowing  of  money  or 
other  property  between  Medallion  and 
its  SBA  Subsidiaries,  so  long  as 
MedaUion  and  its  Subsidiaries  are  the 
sole  participants  in  such  transactions 
because  MedaUion  wiU  own  aU  the 
voting  stock  of  the  SBA  Subsidiaries 
and,  together,  all  three  entities  will  in 
effect  operate  as  a  single  economic  unit. 
In  addition,  since  the  SBA  Subsidiaries 
will  have  the  same  fundamental 
investment  policies  as  those  of 
Medallion,  such  transactions  will  be 
consistent  with  the  fundamental 
policies  of  both  Finally,  applicants 
believe  that  the  relief  requested  herein 
is  consistent  with  the  pvirposes  of  the 
Act. 

Applicants'  Conditions 

As  a  condition  to  the  granting  of  the 
exemptive  relief  sought,  each  of 
Medallion  and  the  SE,^  Subsidiaries 
will  comply  with  the  following 
conditions: 

.  1.  Medallion  will  at  al!  times  own  and 
hold  beneficially  and  of  record  all  of  the 
outstanding  \  oting  capital  stock  of  the 
SEA  Subsidiaries 

2.  The  SEA  Subsidiaries  will  have  the 
same  fundamental  investmer.i  policies 
as  those  of  Medallion,  as  set  forth  in 
Medallion's  registration  statement  the 
SBA  Subsidiaries  will  not  engage  in  any 
other  action  descritjed  in  section  1  J(3) 
of  the  Act.  unless  such  action  shall  ha\e 
been  authorized  by  Medallion  after 
approval  of  such  action  by  a  vote  of  a 
majority  (as  defined  in  the  Act)  oi  the 
outstjndinc  \  oting  sec-unties  of 
Medallion. 

3  MeddUion  will  not  cdi:se  or  peimil 
the  SBA  Subsidiaries  to  enter  into, 
renew  or  perform  any  lnve^tJnent 
ddvisorv  or  underw  riting  contract  or 
agreement,  written  or  oral,  as 
contemplated  by  section  1.^  ot  the  Act 
unless  the  terms  of  anv  such  contract  or 
agreement  and  any  renewal  therefif  shall 
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have  been  approved  in  compliance  with 
said  section  15;  and  where  any  vote  of 
the  stockholders  of  the  SBA 
Subsidiaries  would  be  required  by  said 
section  15,  unless  the  stockholders  of 
Medallion  also  shall  have  approved  the 
same  by  a  vote  of  a  majority  (as  defined 
in  the  Act)  of  the  outstanding  voting 
securities  of  Medallion;  or  where  any 
action  of  the  directors  of  the  SBA 
Subsidiaries  would  be  required  by  said 
section  15,  unless  the  board  of  directors 
of  Medallion,  including  a  majority  of 
those  directors  who  are  not  parties  to 
anv  such  contract  or  agreement  or 
interested  persons  of  any  such  party, 
also  shall  have  approved  the  same. 

4.  Medallion  will  not.  and  will  not 
cause  or  permit  any  SBA  Subsidiary  to, 
issue  any  senior  security  or  sell  any 
senior  security  of  which  Medallion  or 
any  SBA  Subsidiary  is  the  issuer  except 
as  hereinafter  set  forth: 

(a)  each  of  the  SBA  Subsidiaries  may 
continue  to  have  outstanding  and  may 
issue  additional  shares  of  its  preferred 
stock  to  the  SBA  in  accordance  with 
applicable  SBA  regulations;  and 

(b)  Medallion  and  each  SBA 
Subsidiary  may  issue  and  sell  to  banks, 
insurance  companies,  and  other 
fmancial  institutions  its  secured  or 
unsecured  promissory  notes  or  other 
evidences  of  indebtedness  in 
consideration  of  any  loan,  or  any 
extension  or  renewal  thereof  made  by 
private  arrangement,  and  each  SBA 
Subsidiarv  may  issue  debt  securities 
held  or  guaranteed  by  the  SBA, 
provided  the  following  conditions  are 
met: 

(i)  such  notes  or  evidences  of 
indebtedness  are  not  intended  to  be 
publicly  distributed, 

(ii)  suc:h  notes  or  evidences  of 
indebtedness  are  not  convertible  into, 
exchangeable  for.  or  accompanied  by 
any  options  to  acquire,  any  equity 
security,  and 

(iii)  immediately  after  the  issuance  or 
sale  of  any  such  notes  or  evidences  of 
indebtedness.  .Medallion  and  its 
Subsidiaries  on  a  consolidateii  basis, 
and  Medallion,  individually,  shall  have 
the  asset  coverage  required  by  section 
18(a)  of  the  Act,  (as  modified  by  section 
61(a)  for  Medallion),  except  that,  in 
determining  whether  Medallion  and  its 
Subsidiaries  on  a  consolidated  basis 
have  the  asset  coverage  required  by 
section  18(a)  of  the  Act  (as  modified  by 
section  61(a)).  any  SBA  preferred  stock 
interest  in  the  SBA  Subsidiaries  and  any 
borrowings  by  the  SBA  Subsidiaries 
shall  not  be  considered  senior  securities 
and.  for  purposes  of  the  definition  of 
"asset  coverage"  in  section  18(h).  shall 
be  treated  as  indebtedness  not 
represented  by  senior  securities. 


5.  No  person  shall  serve  as  a  director 
of  any  SBA  Subsidiary  who  shall  not 
have  been  elected  as  a  director  of 
Medallion  at  its  most  recent  annual 
meeting,  as  contemplated  by  section 
16(a)  of  the  Act  and  subject  to  the 
provisions  thereof  relating  to  the  filling 
of  vacancies.  Notwithstanding  the 
foregoing,  the  board  of  directors  of  each 
SBA  Subsidiary  will  be  elected  by 
Medallion  as  sole  stockholder. 

6.  Any  small  business  or  other 
concern  to  which  loans  may  be  made  by 
Medallion  or  any  of  the  SBA 
Subsidiaries,  which  may  become  an 
affiliated  person  of  Medallion  and/or 
the  SBA  Subsidiaries,  may  borrow  from, 
or  sell  securities  issued  by  it  to. 
Medallion  and  the  SBA  Subsidiaries, 
provided  that  such  transaction  meets 
the  requirements  for  an  exemption 
pursuant  to  rule  17a— 6  promulgated 
pursuant  to  the  Act.  except  to  the  extent 
that  it  fails  to  meet  the  requirements  of 
such  rule  solely  because  another 
member  of  the  group  of  Medallion  and 
its  SBA  Subsidiaries  is  also  a  party  to 
the  transaction  or  has,  or  within  6 
months  prior  to  the  transaction  had,  or 
pursuant  to  an  arrangement  will 
acquire,  a  direct  or  indirect  financial 
interest  in  the  small  business  or  other 
concern.  In  addition,  Medallion  and  the 
SBA  Subsidiaries  may  effect  purchases 
and  sales  of  securities  and  other 
property  or  the  borrowing  of  money  or 
other  property,  provided  that  Medallion 
and  its  SBA  Subsidiaries  are  the  sole 
participants  in  such  transactions. 

7.  Medallion  and  its  SBA 
Subsidiaries,  as  a  group  or  individually, 
may  participate  in  any  join  enterprise  or 
joint  arrangement  involving  other 
participants,  provided  that  such 
transaction  meets  the  requirements  for 
an  exemption  pursuant  to  rule  17d-l 
except  to  the  extent  it  fails  to  meet  the 
requirements  of  such  rule  solely  because 
any  of  Medallion  and  its  SBA 
Subsidiaries  as  a  group  are,  or  propose 
to  be,  participants  in  the  joint  enterprise 
or  joint  arrangement. 

8.  Medallion  will  acquire  securities  of 
its  SBA  Subsidiaries  representing 
indebtedness  only  if.  in  each  case,  the 
prior  approval  of  the  SBA  has  been 
obtained.  Medallion  and  its  SBA 
Subsidiaries  will  purchase  and  sell 
portfolio  securities  between  themselves 
only  if.  in  each  case,  the  prior  approval 
of  the  SBA  has  been  obtained. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secivtnry. 
|FR  Doc  96-10644  Filed  4-2»-96;  8:45  am] 
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The  Mexico  Equity  and  Income  Fund, 
Inc.;  Notice  of  Application 

April  24,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  The  Mexico  Equity  and 
Income  Fund,  Inc.  ("Fund"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  10(f)  granting  an 
exemption  from  that  section. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  that  would  permit  it  to 
purchase  securities  in  underwritten 
public  offerings  in  Mexico  in  which  an 
affiliated  person  of  its  Mexican 
investment  adviser  or  U.S.  co-adviser 
participates  as  a  principal  underwriter. 
FILING  DATES:  The  application  was  filed 
on  November  8,  1995,  and  amended  on 
March  29,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  20,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W..  Washington.  D.C.  2Q549. 
Applicant,  200  Liberty  Street,  New 
York,  New  York  10281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583,  or  Robert  A, 
Robertson,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Fund,  a  Maryland  corporation, 
is  a  closed-end  management  investment 
company  registered  under  the  Act.  The 
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Fund's  investment  objective  is  to  seek 
high  total  return  through  capital 
appreciation  and  current  income 
through  investment  in  equity  and  debt 
securities  of  Mexican  issuers,  including, 
to  the  extent  available,  convertible  debt 
securities  issued  by  Mexican 
companies.  The  Fund's  fundamental 
policy  requires  it  to  invest  at  least  50% 
of  its  assets  in  equity  and  convertible 
debt  securities  issued  by  Mexican 
companies.  The  remainder  of  the  Fund's 
assets  must  be  invested  in  Mexican 
issuer  debt  securities  (other  than 
convertible  debt  securities)  and,  for  cash 
management  or  temporary  defensive 
purposes,  in  certain  high  quality  short- 
term  debt  instnmients. 

2.  The  Fund's  Mexican  investment 
adviser  is  Acci  Worldwide,  S.A.  de  C.V. 
("Acci").  a  limited  liabihty  company 
organized  under  the  laws  of  Mexico. 
The  Fund's  U.S.  co-adviser  is  Advantage 
Advisers,  Inc.  ("Advantage"),  a 
IDelaware  corporation  that  is  a  wholly- 
owned  subsidiary  of  Oppenheimer  & 
Co.,  Inc.  Both  Acci  and  Advantage  are 
registered  as  investment  advisers  under 
the  Investment  Advisers  Act  of  1940. 
Acci  is  responsible  for  the  management 
of  the  Fund's  portfolio,  subject  to  direct 
participation  by  Advantage  in  all 
investment  decisions  with  respect  to  the 
Fund's  portfolio  of  convertible  debt 
securities.  In  the  case  of  other  securities 
transactions,  Acci  receives  advice  from, 
and  consults  with.  Advantage  regarding 
the  Fimd's  overall  investment  strategy 
and  decisions  to  buy,  sell,  or  hold 
particular  securities. 

3.  Acci  is  a  wholly-owned  subsidiary 
of  Acciones  y  Valores  de  Mexico,  S.A. 
de  C.V.  ("AVM"),  one  of  the  leading 
brokerage  firms  in  Mexico.  AVM  is  a 
controlled  subsidiary  of  Grupo 
Financiero  Banamesc/Accival,  a  holding 
company  formed  for  the  purpose  of 
ovsming  over  99%  of  the  voting  stock  of 
AVM  and  Banco  Nacional  de  Mexico, 
S.A.  ("Banamex"),  Mexico's  largest 
commercial  bank.  Ehuing  the  period 
1991  through  August  1995.  AVM  was 
lead  manager  or  co-manager  for  21  of 
the  74  initial  public  offerings  of  equity 
securities  in  Mexico  (approximately 
28.4%  of  total  offerings).  AVM-managed 
transactions  raised  approximately 
58.5%  of  the  U.S.  $16.8  billion  raised  in 
such  offerings. 

4.  Because  AVM-managed 
transactions  constitute  such  a 
significant  portion  of  new  pubhcly 
offered  Mexican  securities,  the  Fund 
believes  that  its  inability  to  purchase 
and  hold  such  securities  may  be 
disadvantageous  to  its  shareholders. 
Accordingly,  the  Fund  seeks  an 
exemption  from  the  prohibition 
contained  in  section  10(f)  to  permit  it  to 


purchase  securities  in  imderwritten 
public  offerings  in  Mexico  in  which  an 
affiliated  person  of  Acci  or  Advantage 
participates  as  a  principal  underwriter 
(as  defined  in  section  2(a)(29)  of  the 
Act). 

Applicant's  Legal  Analysis 

1.  Section  10(f)  of  the  Act  prohibits  a 
registered  investment  company  from 
purchasing  securities  during  the 
existence  of  any  underwriting  syndicate 
if  a  principal  underwriter  of  those 
securities  is  either  (a)  an  officer, 
director,  member  of  an  advisory  board, 
investment  adviser,  or  employee  of  the 
investment  company,  or  (b)  a  person  of 
which  any  such  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  employee  is  an 
affiliated  person.  By  virtue  of  having 
investment  advisers  whose  affiliated 
persons  often  act  as  a  principal 
underwriter  in  underwritten  Mexican 
public  offerings,  the  Fund  is  prohibited 
by  section  10(f)  from  purchasing 
securities  from  any  member  of  any 
underwriting  syndicate  in  such 
offerings.  Accordingly,  applicant 
believes  that  compliance  with  section 
10(f)  undermines  the  Fund's  investment 
objectives. 

2.  Rule  lOf-3  under  the  Act  permits 
a  registered  investment  company  to 
make  a  purchase  of  securities  otherwise 
prohibited  by  section  10(f)  provided 
certain  conditions  are  met.  Paragraph 
(a)(1)  of  the  rule  requires  the  securities 
purchased  to  be  part  of  an  issue 
registered  imder  the  Secimties  Act  of 
1933  ("Secimties  Act").  The  Fund  is 
unable  to  comply  with  the  provisions  of 
paragraph  (a)(1)  because  the  Mexican 
securities  in  which  it  invests  are  not 
required  to  be  registered  under  the 
Securities  Act,  and  the  Fund  lack;s  the 
ability  to  cause  Mexican  issuers  to 
register  these  securities  under  the 
Securities  Act.  Applicant  therefore 
proposes  that  the  public  offering  rules  of 
the  Mexican  authorities  be  substituted 
for  the  U.S.  public  offering  requirement 
of  rule  10f-3(a)(l),  and  represents  that 
all  purchases  of  Mexican  securities 
otherwise  prohibited  by  section  10(f) 
will  comply  with  all  other  provisions  of 
rule  lOf-3.  Applicant  also  represents 
that  audited  financial  statements  for  at 
least  the  last  two  years  will  be  available 
with  resp>ect  to  the  issuers  of  all 
securities  covered  by  the  requested 
order. 

3.  Before  an  issuer  can  make  a  public 
offering  of  its  securities  in  Mexico,  it 
must  file  a  registration  statement  with 
the  Comision  Nacional  Bancaria  y  de 
Valores  ("CNBV").  The  registration 
statement  requests  approval  of  the 
offering  and  registration  of  the  securities 


in  the  securities  section  of  the  Registro 
Nacional  de  Valores  e  Intermediarios. 
the  National  Registry  of  Securities  and 
Securities  Brokers,  which  is  a  record 
maintained  by  the  CNBV.  The 
registration  statement  must  contain  all 
the  information  the  CNBV  considers 
material  to  an  evaluation  of  the 
securities  to  be  offered,  and  requires  an 
issuer  to  submit  the  prospectus  to  be 
delivered  to  all  prospective  investors  for 
CNBV  approval.  In  addition,  the  issuer 
seeking  approval  must  represent  that  (a) 
the  characteristics  of  the  securities  and 
the  terms  of  the  offering  are  such  that 
the  securities  will  have  significant 
circulation  and  will  cause  no 
dislocation  of  the  market:  (b)  the 
securities  possess,  or  have  the  potential 
for,  broad  circulation  in  relation  to  the 
size  of  the  market  or  the  issuer:  and  (c) 
the  issuer  is  solvent  and  has  Uquidity. 
Although  the  Ley  del  Mercado  de 
Valores.  the  Mexican  securities  law, 
does  not  set  any  specific  quantitative 
standards  regarding  the  size  of  an 
offering,  it  does  require  that  every 
public  offering  be  large  enough,  in  the 
opinion  of  the  CNBV.  to  assure  investors 
of  the  liquidity  of  the  securities.  As  a 
result,  securities  in  a  public  offering 
must  be  issued  in  sufficient  quantity  to 
be  available  to  a  wide  group  of  offerees, 
thereby  assuring  investors  and  the 
CNBV  that  a  market  for  the  securities 
will  develop. 

4.  Where  underwriters  make  a  'firm 
commitment"  in  a  Mexican  public 
offering,  their  commitment  to  purchase 
the  securities  being  offered  is  firm,  and 
the  obligations  of  the  various 
underwriters  are  several  and  not  joint. 
In  the  underwriting  agreement,  each 
underwriter  is  obligated  to  purchase 
securities  from  the  issuer  at  a  fixed 
price,  and  the  issuer  receives  proceeds 
based  on  this  net  price  regardless  of  the 
marketing  results  of  the  underwriting 
group.  The  price  of  the  issue  is 
detennined  by  negotiation  between  the 
issuer  and  the  underwriters. 

5.  Once  the  offering  price  for  a 
security  is  set,  underwriters  offer  the 
securities  to  the  public  at  the  offering 
price  disclosed  in  the  prospectus 
Pursuant  to  the  policies  of  the  CNBV, 
the  securities  thereafter  may  be  publicly 
offered  only  at  the  disclosed  price, 
which  may  not  varj-  during  the  offering 
period.  This  helps  guarantee  that 
publicly  offered  securities  are  offered  to 
and  purchased  by  affiliated  and 
unaffiliated  persons  on  the  same  terms 
Although  Mexican  law  does  permit 
securities  to  be  pubhcly  offered  at  a 
premium  to  market  price  under  certain 
circumstances,  this  situation  rarel> 
occurs.  The  Fund  will  not  purchase 
Mexican  securities  at  such  a  premium. 
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6.  Applicant  believes  that  the  terms  of 
the  requested  order  are  consistent  with 
the  protection  of  investors  and  the 
intention  of  the  SEC  in  exempting 
transactions  from  section  10(f)  pursuant 
to  rule  lOf-3  The  requested  order 
departs  from  rule  lOf-3  only  in  that  the 
offerings  will  not  be  subject  to 
registration  under  section  5  of  the 
Securities  Act  as  required  by  subsection 
(a)(1)  of  rule  lOf-3. 

7.  Applicant  states  that  adherence  to 
the  conditions  contained  in  the 
application  will  provide  an  adequate 
substitute  for  the  registration 
requirement  of  rule  lOf-3.  In  addition, 
the  nature  of  a  public  offering  and  a  firm 
commitment  underwriting  in  Mexico 
make  it  highly  likely  that  a  wide  group 
of  offerees  will  take  part  in  the  offering, 
and  that  the  securities  will  be  offered  to 
and  purchased  by  affiliated  and 
unaffiliated  persons  on  the  same  terms. 
Furthermore,  where  an  issuer's  financial 
statements  are  available  for  the  last  two 
years,  applicant  believes  that  it  will  be 
assured  of  having  the  basic  financial 
information  needed  to  evaluate  the 
security.  Together  with  the  public 
offering  requirement,  such  statements 
also  provide  assurance  that  the 
securities  were  issued  in  the  "ordinary 
course"  of  business.  Applicant  therefore 
believes  that  exemption  from  the 
provisions  of  section  10(f)  in  accordance 
with  the  conditions  set  forth  in  the 
application  is  consistent  with  the 
protection  of  investors  and  the  purposes 
intended  by  the  passage  of  section  10(f) 
of  the  Act  and  rule  lOf-3  thereunder. 

Applicant's  Conditions 

Applicant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  All  securities  purchased  in  Mexico 
under  circumstances  subject  to  section 
10(f)  of  the  Act  will  be  purchased  in 
public  offerings  conducted  in 
accordance  with  the  laws  of  Mexico. 

2.  All  subject  foreign  issuers  of 
securities  in  which  the  Fund  invests 
pursuant  to  the  requested  order  will 
have  available  to  prospective 
purchasers,  including  the  Fund, 
financial  statements,  audited  in 
accordance  with  Mexican  accounting 
standards,  for  at  least  the  two  years 
prior  to  purchase. 

3.  All  purchases  made  by  the  Fund 
pursuant  to  the  requested  order  will 
comply  with  all  provisions  of  rule  lOf- 
3  except  for  the  registration  requirement 
set  forth  in  rule  10f-3(a)(l). 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  9&-10583  Filed  4-29-96;  8:45  am) 
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Self- Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Piling  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  the  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Trading  of  Options  on 
the  Amex  Gold  BUGS  ^^  index 

April  23,  1996. 

I.  Introduction 

On  February  9.  1996,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange.  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
standardized  options  on  the  Amex  Gold 
BUGSSM  Index  ("Index"). 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
March  20,  1996.^  On  April  15,  1996,  the 
Amex  amended  its  proposal.*  No 
comment  letters  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  Exchange's  proposal,  as 
amended. 

II.  Description  of  Proposal 

A.  General 

The  Amex  proposes  to  trade  options 
on  the  Index,  a  modified  equal-dollar 


'  15  U  S.C.  §78s(b)(l)(1988). 

M7  CFR  240.19l>-4  (1995). 

'  See  Securities  and  Exchange  Act  Release  No. 
36953  (March  11.  1996).  61  FR  11448. 

*See  Letter  from  Claire  P.  McGralh,  Managing 
Director  and  Special  Counsel,  Derivative  Securities, 
Amex.  to  Michael  Walinskas.  Branch  Chief. 
Derivatives  Regulation.  Office  of  Self-Regulatory 
Oversight,  Division  of  Market  Regulation. 
Commission,  dated  April  15.  1996  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  Amex  replaced 
one  of  the  Index's  component  stocks,  Hemlo  Gold 
Mines,  virith  Cambior  Inc..  because  Hemlo  Gold 
Mines  is  expected  to  merge  with  Battle  Mountain 
Gold  Company  in  (une  1996.  The  Amex  also 
removed  Santa  Fe  Pacific  Gold  Corp.  from  the  Index 
because  it  no  longer  meets  the  Amex's  requirement 
for  the  hedging  of  gold  production.  In  addition,  the 
Amex  represented  that  (1)  the  Exchange  will 
promptly  notify  the  Commission  if  the  Index  fails 
to  meet  the  maintenance  criteria  provided  in  the 
proposal:  and  (2)  the  Index  will  be  maintained  so 
that  foreign  country  securities  or  American 
Depositary  Receipts  ("ADRs")  thereon  that  are  not 
subject  to  comprehensive  surveillance  .sharing 
rtgrBements  will  not  represent  more  than  20%  of  the 
weight  of  the  Index. 


weighted  index  developed  by  the  Amex 
and  comprised  of  14  gold  mining 
company  stocks  (or  ADRs  thereon) 
which  are  traded  on  the  Amex  or  the 
New  York  Stock  Exchange,  Inc. 
("NYSE").  In  addition,  the  Amex 
proposes  to  amend  Commentary  .01  to 
Amex  Rule  901C,  "Designation  of  Stock 
Index  Options."  to  ii)dicate  that  90%  of 
the  Index's  numerical  index  value  must 
be  accounted  for  by  stocks  which  meet 
the  then  current  criteria  and  guidelines 
provided  in  Amex  Rule  915,  "Criteria 
for  Underlying  Securities"  and  to 
indicate  that  these  criteria  must  also  be 
satisfied  immediately  following  each 
quarterly  rebalancing. 

The  Exchange  believes  that  an  index 
of  gold  mining  stocks  whose  values  are 
affected  strongly  by  the  price  of  gold 
will  be  attractive  to  many  investors. 
According  to  the  Amex,  gold  companies 
generally  manage  the  risks  associated 
with  fluctuating  prices  by  hedging  their 
future  production.  The  Amex  notes  that 
companies  that  hedge  their  gold 
production  for  longer  periods  are  less 
affected  by  the  fluctuating  price  of  gold. 
In  an  effort  to  give  investors  an  index 
with  a  significant  exposure  to  the  near 
term  movements  in  gold  prices,  the 
Exchange  has  included  in  the  Index 
those  gold  mining  companies  that  do 
not  hedge  their  gold  production  for 
extensive  periods  into  the  future. 
Specifically,  the  Amex  states  that  only 
companies  that  have  a  hedging  ratio  of 
less  than  1 V2  yecirs  production  will  be 
considered  for  inclusion  in  the  Index. 

B.  Eligibility  Standards  for  Index 
Components 

The  Amex  states  that  the  Index 
conforms  with  Exchange  Rule  901C. 
which  specifies  criteria  for  the  inclusion 
of  stocks  in  an  index  on  which 
standardized  options  will  be  traded. 
According  to  the  Amex.  the  Index  also 
conforms  to  most  of  the  criteria  set  forth 
in  Amex  Rule  90lC,  Commentary  .02 
(which  provides  for  the  commencement 
of  trading  of  options  on  an  index  30 
days  after  the  date  of  filing),  except  that 
the  Index  is  calculated  using  a  modified 
version  of  the  equal-dollar  weighting 
method  and  four  of  the  components  of 
the  Index  do  not  meet  the  six  month 
minimum  trading  volume  criteria.* 


'  Under  Amex  Rule  901C,  Commentary  .02.  the 
Amex  may  list  options  on  a  stock  industry  index 
pursuant  to  Section  19b(3)(A)  under  the  Act 
provided  that  the  index  satisfies  certain  criteria. 
Commentary  .02  requires,  among  other  things,  that 
the  index  be  calculated  based  on  either  the 
capitalization  weighting,  price  weighting,  or  equal- 
dollar  weighting  methodology,  and  that  the  trading 
volume  for  each  component  stock  of  the  index  in 
each  of  the  last  six  months  be  not  less  than 
1,000,000  shares,  except  that  for  each  of  the  lowest 
weighted  component  securities  in  the  index  that  in 
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According  to  the  Amex,  all  of  the 
Index's  component  securities  meet  the 
following  standards:  (1)  all  of  the 
Index's  component  securities  are  traded 
on  the  Amex  or  the  NYSE;  (2)  the 
component  stocks  comprising  the  top 
90%  of  the  Index  by  weight  have  a 
market  capitalization**  of  at  least  $75 
miUion.  and  those  component  stocks 
constituting  the  bottom  10%  of  the 
Index  by  weight  have  a  market 
capitalization  of  at  least  $50  million, 
and  (3)  foreign  country  securities  or 
ADRs  thereon  that  are  not  subject  to 
comprehensive  surveillance  agreements 
do  not  in  the  aggregate  represent  more 
than  20%  of  the  weight  of  the  Index. 

C.  Index  Calculation 

The  Index  is  calculated  using  a 
modified  equal-dollar  weighting  , 
melhodu'ogy.  Three  of  the  Index's  14 
component  companies  are  given  higher 
weightings  based  upon  their  market 
value.  The  following  is  a  description  of 
how  this  modified  equal-dollar 
weighting  calculation  method  works.  As 
of  the  market  close  on  February  5,  1996, 
a  portfolio  of  gold  mining  company 
stocks  was  established  representing  an 
investment  of  approximately  (1)  $16,000 
in  two  components  in  the  Index;  (2) 
$12,000  in  one  of  the  components;  (3) 
$2,000  in  two  components;  and  (4) 
$4,300  in  the  remaining  12  components 
(rounded  to  the  nearest  whole  share). 
The  value  of  the  Index  equals  the 
current  market  value  (i.e.,  based  on  U.S. 
primary  market  prices)  of  the  sirni  of  the 
assigned  number  of  shares  of  each  of  the 
stocks  in  the  Index  portfolio  divided  by 
the  Index  divisor.  The  Index  divisor  was 
initially  determined  to  yield  the 
benchmark  value  of  200.00  at  the  close 
of  trading  on  February  5,  1995.  Each 
quarter  thereafter,  following  the  close  of 
trading  on  the  Thursday  prior  to  the 
third  Friday  of  March,  June,  September, 
and  December,  the  Index  portfolio  will 
be  reviewed  and  adjusted  if  any  one  of 
the  three  components  initially 
representing  higher  weightings  in  the 
Index  value  currently  represents  25%  or 
more  of  the  Index  value,  or  if  any  one  ■ 
of  the  other  components  initially 
representing  lower  weightings  in  the 
Index  value  currently  represents  5%  or 
more  of  the  Index  value.  The  Index 
portfolio  will  be  rebalanced,  if 
necessary,  by  changing  the  number  of 
whole  shares  of  each  component  stock 
so  that  the  three  components  initially 
given  higher  weights  will  again 


the  aggregate  account  for  no  more  than  10%  of  the 
weight  of  the  index,  the  trading  volume  must  be  at 
least  500,000  shares  in  each  of  the  last  six  months. 

f'  In  the  case  of  ADRs.  this  represents  market 
capitalization  as  measured  by  total  world-wide 
shares  outstanding. 


represent  less  than  25%  of  the  Index 
value  and  the  remaining  lower-weighted 
components  will  each  represent  less 
than  5%  of  the  Index  value.  In  any 
event,  the  five  highest  weighted 
components  cannot  represent  more  than 
60%  of  the  Index  value  at  each  quarterly 
rebalancing.^ 

The  Exchange  has  chosen  to  rebalance 
the  Index  following  the  close  of  trading 
on  the  Thursday  prior  to  the  third 
Friday  of  March,  June.  September  and 
December,  since  it  allows  an  option 
contract  to  be  held  for  up  to  three 
months  without  a  change  in  the  Index 
portfoUo  while,  at  the  same  time, 
maintaining  the  equal-dollar  weighting 
feature  of  the  Index.  If  necessary,  a 
divisor  adjustment  will  be  made  at  the 
rebalancing  to  ensure  the  continuity  of 
the  Index's  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remains  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  stock 
distribution,  stock  split  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consohdation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  Corporate 
Action.  In  the  event  of  a  stock  addition 
or  replacement,  the  new  component 
stock  will  be  added  to  the  Index  at  a 
weight  determined  by  the  Exchange  and 
the  Index  will  be  rebalanced.  In  all 
cases,  the  divisor  will  be  adjusted,  if 
necessary,  to  ensure  Index  continuity. 

Similar  to  other  stix:k  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

D.  Maintenance  of  the  Index 

The  Exchange  will  maintain  the  Index 
so  that  upon  quarterly  rebalancing:  (1) 
the  total  number  of  component 
securities  will  not  increase  or  decrease 
by  more  than  33V3%  from  the  number 
of  components  in  the  Index  at  the  time 
of  its  initial  Usting  and  in  no  event  will 
the  Index  have  fewer  than  nine 


components;  (2)  components  stocks 
constituting  the  top  90%  of  the  Index  by 
weight  vdll  have  a  minimum  market 
capitalization  of  $75  million  and  the 
component  stocks  constituting  the 
bottom  10%  of  the  Index  by  weight  will 
have  a  minimum  market  capitahzaUon 
of  $50  million;  (3)  at  least  90%  of  the 
Index's  numerical  index  value  and  at 
least  80%  of  the  total  number  of 
component  securities  individually  will 
meet  the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Amex  Rule  915;  (4)  stocks  constituting 
85%  of  the  Index  will  have  a  monthly 
trading  volume  of  at  least  500.000 
shares  for  each  of  the  last  six  months; 
(5)  no  single  component  will  represent 
more  than  25%  of  the  weight  of  the 
Index  and  the  highest  weighted 
components  will  represent  no  more  than 
60%  of  the  Index  at  each  quarterly 
rebalancing;  and  (6)  in  order  to  maintain 
the  character  of  the  Index,  companies 
whose  gold  production  hedging  policies 
change  to  greater  than  1  Vz  times  aimual 
production  will  be  considered  for 
removal  from  the  Index.  In  addition,  the 
Index  will  be  maintained  so  that  foreign 
coimtry  securities  or  ADRs  thereon  that 
are  not  subject  to  comprehensive 
surveillance  sharing  agreements  uil)  not 
in  the  aggregate  represent  more  than 
20%  of  the  weight  of  the  Uidex  * 

The  Amex  whI  not  open  for  trading 
any  additional  option  series  if  the  Index 
fails  to  satisfy  any  of  the  maintenance 
criteria  set  forth  above  unless  the 
Exchange  determines  that  such  failure  is 
not  significant  and  the  Commission 
concurs  in  that  determination  or  unless 
the  continued  Usting  of  options  on  the 
Index  has  been  approved  by  the 
commission  pursuant  to  Section  19(b)(2) 
of  the  Act. 

E.  Expiration  and  Settlement 

The  options  on  the  proposed  Index 
will  be  European-style  (i.e..  exercises 
permitted  only  at  expiration)  and  cash- 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  Options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  an  expiring  option  series 
normally  will  be  the  second  to  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  dav. 

The  Amex  plans  to  list  options  series 
with  expirations  in  the  three  near-term 
calendar  months  and  in  the  two 


■  See  infra  Section  n.D. 


•See  Amendment  No  1  supra  note  4 
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additional  calendar  months  in  the 
March  cycle.  In  addition,  the  Amex  may 
list  longer  term  option  series  having  up 
to  36  months  to  expiration.  In  Heu  of 
such  long-term  options  on  a  full  value 
Index,  the  Amex  may  instead  list  long- 
term,  reduced  value  put  and  call  options 
based  on  one-tenth  (1/lOth)  the  Index's 
full  value.  In  either  event,  the  interval 
between  expiration  months  for  either  a 
full  value  or  reduced  value  long-term 
option  will  not  be  less  than  six  months. 
The  trading  of  any  long-term  Index 
options  will  be  subject  to  the  same  rules 
which  govern  the  trading  of  all  of  the 
Amex's  index  options,  including  sales 
practice  rules,  margin  requirements,  and 
floor  trading  procedures,  and  all  Index 
options  will  have  European-style 
exercise.  Position  limits  on  reduced- 
value  long  term  Index  options  will  be 
equivalent  to  the  position  limits  for  full 
value  Index  options  and  will  be 
aggregated  with  such  options.  For 
example,  if  the  position  limit  for  the  full 
value  Index  options  is  9,000  contracts 
on  the  same  side  of  the  market,  then  the 
position  limit  for  the  reduced  value 
Index  options  will  be  90.000  contracts 
on  the  same  side  of  the  market. 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange's  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  securities  traded  through  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
system  ("NASDAQ"),  the  first  regular 
way  sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  dav  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  calculation. 

F.  Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C,  "Applicability  and 
Definitions,"  through  980C.  "Exercise  of 
Stock  Index  Option  Contracts,"  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  rules  cover 
issues  such  as  surveillance,  margm 
requirement,  trading  halts,  exercise 
prices,  and  position  and  exercise  limits. 
The  Index  is  deemed  to  be  a  stock  index 
option  under  Amex  Rule  901C  (a)  and 
a  stock  index  industry  group  under 
Amex  Rule  900C  (b)(1).'*  With  respect  to 
paragraph  (b)  of  Amex  Rule  903C, 
'Series  of  Stock  Index  Options,"  the 
Exchange  proposes  to  list  near-the- 
money  option  series  on  the  Index  at  2'  ^ 
point  strike  (exercise)  price  intervals 


when  the  value  of  the  Index  is  below 
200  points.  In  addition,  the  Exchange 
expects  that  the  review  required  by 
paragraph  (c)  of  Amex  Rule  904C, 
"Position  Limits,"  will  result  in  a 
position  limit  of  9.000  contracts  for 
options  on  the  Index.'" 

G.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index.  Further,  the  Intermarket 
Surveillance  Group  ("ISG")  Agreement, 
dated  July  14,  1983,  as  amended  on 
January  29.  1990.  will  be  applicable  to 
the  trading  of  options  on  the  Index." 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5). ^^ 
Specifically,  the  Commission  finds  that 
the  trading  of  Index  options,  including 
full-value  and  reduced-value  long-term 
Index  options,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  an  additional  means  to  hedge 
exposure  to  market  risk  associated  with 


'Under  Amex  Rule  900C(b|(l).  a  stock  index 

industry'  group  is  an  index  of  stocks  representing  a 
parliculdr  industry  or  related  industries. 


"',\mex  Rule  904C(c)  provides  that  the  position 
limit  for  an  industr>'  index  option  will  be  9.000 
contracts  if  the  .\mex  determines  at  the 
commencement  of  trading  of  the  options  that  any 
single  stock  in  the  underlying  stock  index  industry 
group  accounted,  on  average,  for  20%  or  more  of 
ine  numerical  index  value  or  that  any  five  stocks 
in  the  group  together  accounted,  on  average,  for 
more  than  50%  of  the  numerical  index  value,  but 
that  no  single  stock  in  the  group  accounted,  on 
average,  for  30%  or  more  of  the  numerical  index 
value,  during  the  30-day  period  immediately 
preceding  the  review. 

"  IS{;  was  formed  on  July  14.  1983.  to  among 
olhor  things,  coordinate  more  effectively  ' 
surveillance  and  investigative  information  sharing 
arrangements  to  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  )uly  14, 
1983  The  most  recent  amendment  to  the  ISC 
.AgrKemeni.  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29.  1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29,  1990. 
The  members  of  the  ISG  are.  the  Amex;  the  Boston 
Stock  txchangfc.  Inc.:  the  Chicago  Board  Options 
Exchange.  Inc  ;  the  Chicago  Stock  Exchange,  Inc.; 
the  National  Association  of  Securities  Dealers,  Inc. 
(••NASD  ■);  the  NYSE;  the  Pacific  Stock  Exchange. 
Inc.;  and  the  Philadelphia  Stock  Exchange.  Inc. 
Because  of  potential  opportunities  for  trading 
abuses  involving  stock  index  futures,  stock  options, 
and  the  undt'rlying  stock,  and  the  need  for  greater 
snaring  of  surveillance  information  for  these 
potenlidl  intermarket  trading  abuses,  the  major 
stock  index  futures  exchanges  {e  j(  .  the  Chicago 
Mercantile  Exchange  and  the  Chicago  Board  of 
Trade!  joined  the  ISG  as  affiliate  members  in  1990. 

■-   I  lU.S.C.  78flb)i5)  (1988). 


Stocks  in  the  gold  mining  industry. '^ 
The  Amex  states  that  the  Index  is 
designed  to  provide  significant  exposure 
to  the  near  term  movements  in  gold 
prices  and.  accordingly,  is  comprised  of 
gold  mining  companies  that  do  not 
hedge  their  gold  production  for 
extensive  periods  into  the  future. 

The  trading  of  options  on  the  Index 
and  on  a  reduced-value  Index,  however, 
raises  several  issues  relating  to  index 
design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  Amex  has 
addressed  these  issues  adequately. 

A.  Index  Design  and  Structure 

The  Commission  believes  it  is 
appropriate  for  the  Exchange  to 
designate  the  Index  as  a  narrow-based 
index  for  purposes  of  index  options 
trading.  The  Index  is  comprised  of  14 
stocks  intended  to  track  gold  mining 
companies  whose  values  are  strongly 
affected  by  the  price  of  gold.  The 
Commission  also  finds  that  the  reduced- 
value  Index  is  a  narrow-based  index 
because  it  is  composed  of  the  same 
component  securities  as  the  Index,  and 
merely  dividing  the  Index  value  by  ten 
will  not  alter  its  basic  character. 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  for  the  Amex  to 
apply  its  rules  governing  narrow-based 
index  options  to  trading  in  the  Index 
options  and  long-term  full-value  and 
reduced-value  Index  options.'* 

The  Commission  also  believes  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weighings  of  the  Index's 
component  stocks  minimize  the 
potential  for  manipulation  of  the  Index. 
First,  the  stocks  that  comprise  the  Index 
are  actively  traded,  with  a  mean  and 
median  average  monthly  trading  volume 
for  the  six  month  period  ending  March 
29. 1996.  of  6.429.400  shares  and 
3.500,655  shares,  respectively.  Second, 
the  market  capitalizations  of  the  stocks 
in  the  Index  are  very  large,  ranging  from 
a  high  of  $6.6  billion  to  a  low  of  $145 
million  as  of  March  29,  1996,  with  the 


"  Pursuant  to  Section  6lb)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  ttiis  regard,  the  trading 
of  listed  options  on  the  Index  will  provide  investors 
with  a  hedging  vehicle  that  should  reflect  the 
overall  movement  of  the  stocks  representing 
companies  in  the  gold  mining  sector  in  the  C  S. 
stock  markets. 

'<  .See  supra  Section  11  F 
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mean  and  median  being  $1.8  billion  and 
$759  million,  respectively.  Third, 
because  the  index  is  modified  equal 
dollar-weighted,  as  described  above,  no 
one  particular  stock  or  group  of  stocks 
dominates  the  Index.  Specifically,  as  of 
March  29. 1996,  no  one  stock  accounted 
for  more  than  16.79%  of  the  Index's 
total  value  and  the  percentage  weighting 
of  the  five  highest  weighted  stocks  in 
the  Index  accounted  for  59.19%  of  the 
Index's  value. 

The  Amex's  proposed  inclusion  of 
Class  B  common  and  the  Class  B  and 
Class  C  convertible  preferred  stock  of 
Freeport  McMoran  Cooper  &  Gold 
presents  some  concern  since  options 
trading  is  not  currently  allowed  on 
convertible  preferred  stock.  However, 
given  the  de  minimis  representation  of 
these  components  in  relation  to  the 
overall  Index  (4.2%  of  the  Index's 
weight)  and  the  Index  requirement  that 
over  90%  of  the  weight  of  the  Index 
must  comply  with  the  listing  criteria  for 
standardized  options  trading  set  forth  in 
Amex  Rule  915.  the  Commission 
believes  it  is  appropriate  to  include 
these  components  in  the  Index.''  The 
Commission  notes  that,  currently. 
91.29%  of  the  weight  of  the  Index 
complies  with  the  listing  criteria  for 
standardized  options  trading  set  forth  in 
Amex  Rule  915. 

Fourth,  the  proposed  maintenance 
criteria  will  serve  to  ensure  that:  (1)  The 
Index  remains  composed  substantially 
of  liquid  highly  capitalized  securities; 
and  (2)  the  Index  is  not  dominated  by 
one  or  several  securities  that  do  not 
satisfy  the  Exchange's  options  listing 
criteria.  Specifically,  in  considering 
changes  to  the  compositio,n  of  the  Index. 
90%  of  the  weight  of  the  Index  and  80% 
of  the  number  of  components  in  the 
Index  must  at  all  times  comply  with  the 
listing  criteria  for  standardized  options 
trading  set  forth  in  Amex  Rule  915. 

The  Amex  vrill  notify  Commission 
staff  promptly  at  any  time  the  Amex 
determines  that  the  Index  fails  to  satisfy 
any  of  the  foregoing  maintenance 
criteria.'^  Further,  in  such  an  event,  the 
Exchange  will  not  open  for  trading  any 
additional  series  of  Index  options  or 
Index  long-term  options  unless  the 
Exchange  determines  that  such  failure  is 


"This  conclusion  is  strengthened  by  the  fact  that 
the  Freeport  McMoran  Copper  ft  Gold  convertible 
preferred  components,  when  added  along  with  the 
Freeport  McMoran  Copper  &  Gold  common  stock 
component,  result  in  a  total  weighting  of  only 
16.59%  of  the  Indexes  total  value.  The  Commission 
notes  that  it  would  be  concerned  if  the  Freeport 
McMoran  components,  taken  together,  dominated 
the  Index.  The  .Amex's  maintenance  criteria,  along 
with  the  quarterly  rebalancings  of  the  Index,  should 
help  to  ensure  that  such  domination  is  not  likely 
to  occur 

'•See  Amendment  No.  1,  supra  note  4. 


not  significant,  and  Commission  staff 
concurs  in  the  determination. 

Finally,  the  Commission  believes  that 
the  existing  mechanisms  to  monitor 
trading  activity  in  the  component  stocks 
of  the  Index,  or  options  on  those  stocks, 
will  help  deter  as  well  as  detect  any 
illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Index 
options  (including  full-value  and 
reduced-value  long-term  Index 
Options),  can  commence  on  a  national 
securities  exchange.  The  Commission 
notes  that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  the  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accoimts.  Accordingly,  because  the 
Index  options  and  Index  long-term  full- 
value  emd  reduced-value  options  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  index  options 
currently  traded  on  the  Amex.  the 
Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  Index  options 
and  full-value  or  reduced-value  Index 
long-term  options. 

C.  Sun'eillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.'^  In  this  regard,  the 
Commission  notes  that  the  Amex  and 
the  NYSE  are  members  of  the  ISG.'*  The 
Commission  beheves  that  this 
arrangement  ensures  the  availability  of 
information  necessary  to  detect  and 
deter  potential  manipulations  and  other 
trading  abuses,  thereby  making  the 
Index  options  and  full-value  and 


reduced-value  long-term  Index  options 
less  readily  susceptible  to 
manipulation.'^ 

The  Commission  notes  that  foreign 
country  securities  or  ADRs  thereon  that 
are  not  subject  to  comprehensive 
surveillance  agreements  do  not  in  the 
aggregate  represent  more  than  20%  of 
the  weight  of  the  Index. 2"  Accordingly, 
because  the  Amex  and  the  NYSE  are 
members  of  the  ISG.  at  least  80%  of  the 
securities  comprising  the  Index  are 
subject  to  an  arrangement  that  ensures 
the  availability  of  information  necessary 
to  detect  and  deter  potential  trading 
abuses.  As  a  result,  the  Amex  should  be 
able  to  adequately  investigate  any 
potential  manipulations  of  Index 
options  or  their  underlying  securities.  In 
addition,  the  Commission  believes  that 
the  limitation  on  the  foreign  securities 
or  ADRs  may  be  included  in  the  Index 
will  help  to  ensure  that  Index  options 
are  not  used  as  surrogate  instruments  to 
trade  options  on  stocks  and/or  ADRs 
that  otherwise  are  not  eligible  for 
options  trading. 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS  on  the  Amex.  will  not 
adversely  affect  the  underlying 
securities  markets.  First,  because  of  the 
"modified  equal  dollar- weigh  ting" 
method  that  will  be  used,  as  described 
above,  no  one  security  or  group  of 
securities  represented  in  the  Index  will 
dominate  the  weight  of  the  Index 
immediately  following  a  quarterly 
rebalancing.  Second,  the  Index 
maintenance  criteria  ensure  that  the 
Index  will  be  substantially  comprised  of 
securities  that  satisfy  the  Exchange "s 
listing  standards  for  standardized 
options  trading,  and  that  one  or  a  few 
stocks  do  not  dominate  the  Index. 
Third,  the  currently  applicable  9.000 
contract  position  and  exercise  limits 
will  ser\'e  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fourth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  Index  options 
and  Index  long-term  options  will  be 
issued  and  guaranteed  by  the  Options 
Clearing  Corporation  just  like  any  other 


"Spp  Securities  Exchange  .\c\  Release  .So.  31243 
(September  28,  1992).  57  FR  45849. 
'•  See  supra  note  10. 


'«S(?e.  eg   Securities  Exchange  .^ci  Release  No. 
31243  (September  28   1992)   5"  FR  45849  (order 
appro\  in^.  the  listing  of  index  opt lo.'-.s  and  index 
LEAPS  on  the  Chicagc  Board  Options  Exchange  • 
Biotech  Index' 

'<^The  Index  will  tie  maintained  so  that  foreign 
country  securities  or  .^DRs  thereon  that  are  not 
subject  to  a  comprehensi\p  surveillance  i.'iaring 
agreement  wnll  no!  i.":  the  aggregalt  represent  more 
than  20%  of  the  weight  ol  ine  Index  See 
Amendment  No.  1 .  supra  note  4. 
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standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Index  options 
(including  full-value  and  reduced-value 
long-term  Index  options)  based  on  the 
opening  prices  of  component  securities 
is  reasonable  and  consistent  with  the 
Act.  As  has  been  noted  previously, 
valuing  index  options  for  exercise 
settlement  on  expiration  based  on 
opening  rather  than  closing  prices  of 
index  component  securities  may  help  to 
reduce  adverse  effects  on  markets  for 
such  securities.^' 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
filing  thereof  in  the  Federal  Register. 
Specifically,  Amendment  No.  1 
strengthens  the  Exchange's  proposal  by 
eliminating  from  the  Index  the  stock  of 
one  company  which  is  expected  to 
merge  with  another  company  and 
replacing  one  Index  component  which 
no  longer  meets  the  Amex's  requirement 
for  the  hedging  of  gold  production.  In 
addition.  Amendment  No.  1  strengthens 
and  clarifies  the  proposal  by  indicating 
that  the  Exchange  will  promptly  notify 
the  Commission  if  the  Index  fails  to 
meet  the  maintenance  criteria  provided 
in  the  proposal  and  representing  that 
the  Index  will  be  maintained  so  that 
foreign  country  securities  or  ADRs 
thereon  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements  will  not  represent  more  than 
20%  of  the  weight  of  the  Index. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act  to  approve 
Amendment  No.  1  to  the  proposal  on  an 
accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
re^r  to  the  file  number  in  the  caption 
above  and  should  be  submined  liy  May 
21,  1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,22  that  the 
proposed  rule  change  (SR-Amex-9&- 
08),  as  amended,  is  approved. 

For  the  Conunission.  oy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  96-10585  Filed  4-29-96;  8:45  am] 
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[FMmm  No.  34-37141;  FIto  No.  SR-CBOE- 
96-13] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Exchange's 
Memt}er  Death  Benefit  Program 

April  24,  1996. 

I.  Introduction 

On  March  11,  1996.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  a  proposed  rule 
change  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  to  revise  its  Member  Death 
Benefit  Program  to  expand  its  coverage 
to  include  certain  recently  active 
members  and  to  establish  a  defined 
benefit  of  $50,000. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  March  20.  1996.^ 
No  comment  letters  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  Exchange's  proposal. 

II.  Background 

The  Exchange's  Member  Death 
Benefit  Program  is  set  forth  in  CBOE 
Rule  3.24  and  functions  in  the  follovdng 
manner.  The  Member  Death  Benefit 
Program  covers  any  natural  person  who 
is  a  nominee  of  a  member  organization, 
a  Chicago  Board  of  Trade  exerciser,  a 


2'  S«?  securities  E.xchdnge  Act  Releaie  No.,  30944 
(July  21,  19921,  57  FR  33376  (July  28.  1992). 


-MS  U.S.C.  78s(b)(2)  11988) 

"  17  CFR  200.30-3(a)112)  (1995) 

■isus.c:.  78s(b)(i). 

•  17  CFR  240.196-4 

'  See  Securities  Exchange  Act  Release  No.  36961 
(March  13,  1996).  61  FR  1 1452. 


lessee  of  an  Exchange  membership,  or 
an  owner  of  an  Exchange  membership 
that  is  not  being  leased  to  a  lessee.  The 
Exchange  refers  to  the  foregoing 
individuals  as  "active  members."  Each 
active  member  designates  a  beneficiary 
imder  the  Program.  Upon  the  death  of 
an  active  member,  the  Exchange  pays  a 
member  death  benefit  to  that  member's 
designated  beneficiary.  The  amount  of 
the  benefit  is  equal  to  the  number  of 
active  members  at  the  time  of  the 
member's  death  multiplied  by  $25. 
Because  this  benefit  is  based  on  the 
number  of  active  members,  the  amount 
of  the  benefit  fluctuates  as  the  number 
of  active  members  fluctuates.  As  of 
December  31, 1995,  there  were  1,384 
active  members.  Therefore,  if  a  benefit 
were  to  have  been  paid  on  that  date,  it 
would  have  been  equal  to  $34,600.  After 
a  member  death  benefit  has  been  paid 
under  the  Program,  the  Exchange  bills 
each  active  member  $25  in  order  to 
recoup  the  cost  of  the  benefit. 

ni.  Description  of  the  Proposal 

The  Exchange  proposes  to  revise  the 
Member  Death  Benefit  Program  in  two 
primary  respects.  First,  the  Exchange 
proposes  to  expand  the  coverage  of  the 
Member  Death  Benefit  Program  to  cover 
any  individual  who  (i)  was  an  active 
member  within  90  days  prior  to  the  date 
of  his  or  her  death  and  (ii)  was  an  active 
member  during  at  least  274  out  of  the 
365  days  preceding  the  date  of  his  or  her 
last  termination  fi'om  active  member 
status.  This  expanded  coverage  would 
be  in  addition  to  the  Program's  current 
coverage  of  any  individual  who  is  an 
active  member  at  the  time  of  his  or  her 
death.  Second,  the  Exchange  proposes 
to  establish  a  defined  member  death 
benefit  under  the  Program  of  $50,000, 
This  $50,000  benefit  would  replace  the 
current  member  death  benefit  under  the 
Program  which  is  based  on  the  number 
of  active  members  at  the  time  of  a 
member's  death.  Accordingly,  instead  of 
being  billed  $25  by  the  Exchange  after 
a  member  death  benefit  payout  has 
occurred,  under  the  proposed  rule 
change  each  ^Ive  member  will  be 
assessed  an  amount  equal  to  $50,000 
divided  by  the  number  of  active 
members  at  the  time  of  the  assessment. 

The  proposed  rule  change  also  makes 
two  clarifications  concerning  the 
administration  of  the  Member  Death 
Benefit  Program.  First,  the  proposed 
rule  change  clarifies  that  in  no  event 
shall  more  than  one  member  death 
benefit  be  paid  by  reason  of  the  death 
on  an  individual  who  is  eligible  to 
receive  the  member  death  benefit. 
Second,  the  proposed  rule  change 
clarifies  that  the  active  members  who 
will  be  assessed  after  a  member  death 
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benefit  has  been  paid  by  the  Exchange 
will  be  those  individuals  who  are  active 
members  at  the  time  of  the  assessment 
The  actual  date  upon  which  such 
assessments  will  occur  will  be  at  the 
discretion  of  the  Exchange.  Finally,  the 
proposed  rule  change  makes  certain 
editorial  changes  to  Rule  3.24  that  do 
not  affect  its  substance. 

"The  purpose  of  the  Member  Death 
Benefit  Program  is  to  provide  a  death 
benefit  to  the  designated  beneficiaries  of 
active  members.  Ihe  Exchange  believes 
that  the  proposed  rule  change  will 
further  that  purpose  and  provide  for  a 
fairer  and  more  appropriate  way  to 
provide  the  member  death  benefit.  For 
example,  currently  if  an  individual  who 
has  been  an  active  member  for  three 
quarters  of  the  previous  year 
temporarily  leaves  his  seat  in  order  to 
take  a  short  vacation,  that  individual 
would  not  be  covered  by  the  Member 
Death  Benefit  Program  in  the  event  that 
the  individual  ere  to  pass  away  while  on 
vacation.  The  same  is  true  if  the 
individual  were  to  temporarily  leave  his 
seat  because  of  an  illness  or  accident 
and  then  were  to  pass  away  shortly 
thereafter.  The  proposed  rule  change  is 
intended  to  cover  these  types  of 
individuals  imder  the  Member  Death 
Benefit  Program  t>ecause  they  have  been 
active  members  for  much  of  the  year 
preceding  the  time  of  their  death. 
The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Sections 
6(b)(4)  and  6(b)(5)  of  the  Act  in 
particular,  in  that  it  is  designed  to  (i) 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Exchange  members  and  (ii) 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  by  serving 
to  assist  the  Exchange  in  attracting  and 
retaining  active  members  through  the 
enhancement  of  the  financial  seciuity  of 
their  families  in  the  event  of  their  death. 

rV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6(b)  of  the  Act.* 
The  Commission  believes  that  the 
Exchange's  proposal  is  consistent  with 
the  Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 


protect  investors  and  the  pubUc  interest. 
The  Commission  further  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(4)  of  the  Act,  which 
requires  the  equitable  allocation  of 
reasonable  dues  and  fees  among 
members  and  persons  using  exchange 
facilities. 

The  Commission  believes  that 
proposed  amended  Rule  3.24  reasonably 
addresses  the  Exchange's  interest  in 
providing  death  benefits  to  an  active 
member's  designated  beneficiary.  Under 
proposed  Rule  3.24,  the  Exchange 
establishes  a  defined  benefit  of  $50,000 
to  be  paid  to  a  designated  beneficiary  of 
an  "active  member",  as  defined  above, 
upon  which  each  active  member  will  be 
assessed  an  amount  equal  to  $50,000 
divided  by  the  number  of  active 
members  at  the  time  of  assessment.  The 
Commission  believes  that  the  revised 
Member  Death  Benefit  Program  is 
reasonable  and  should  provide 
enhanced  benefits  to  a  wider  range  of 
the  Exchange's  members. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-96-13)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  9&-10643  Filed  4-29-96:  8:45  am) 

BILUNG  CODE  SOIO-OI-M 


Amendment  No.  1  thereto. ^  The  original 
filing,  as  amended  by  Amendment  No. 
1 ,  was  published  for  comment  in 
Seam  ties  Exchange  Act  Release  No. 
36576  (December  12,  1995),  60  FR 
65362  (December  19, 1995).  On  January 
17,  1996  the  Exchange  submitted  to  the 
Commission  Amendinent  No.  2  to  the 
proposed  rule  change,*  on  March  5, 
1996  the  Exchange  submitted 
Amendment  No.  3  to  the  proposed  rule 
change,*  and  on  April  17. 1996  the 
Exchange  submitted  Amendment  No.  4 
to  the  proposed  rule  change.*  The 
proposed  rule  change,  as  amended,  is 
described  in  Items  I,  n,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  an  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  OrganizatioD'* 
SUtement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  the  original  filing  as  amended  by 
Amendment  No.  1,  the  Exchange 
proposed  to  add  a  minor  rule  violation 
procedure  ("Procedure")  as  Article  XII. 
Rule  9  of  the  Exchange's  rules,  adopt  a 
minor  violation  reporting  plan 
("Plan").^  and  renumt>er  existing  Article 


[Release  No.  34-37140;  File  No.  SR-CHX- 
95-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  2,  3,  and 
4  to  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  the  Establishment  of  a 
Minor  Rule  Violation  Procedure  and 
Reporting  Plan 

April  23,  199b. 

Pursuant  to  Sections  19  (b)(1)  and 
(d)(1)  of  the  Securities  Exchange  Act  of 
1934  ("Act").  15  U.S.C.  78s  (h)(1)  and 
(d)(1).  and  Rules  19b-4  and  19d-l(c){2) 
thereunder. >  notice  is  hereby  given  that 
on  October  11,  1995.  the  Chicago  Stock 
Exchange.  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule 
change,^  and  on  December  8,  1995  filed 


M5  U.S.C.  7Bf(b). 


'■IS  I    S.C.  78s(b);2l. 

"  17  CFR  200.30- ;Jt^;i2' 

'  17  CFR  240.196-4  and  19d-Ucl(2^ 

^The  Exchange  ha;,  submitted  to  tiie  SEC 
conci;rre:i!!y  with  'he  proposed  rule  cho:ige  a  .-nin-ir 
rule  viuiotiur.  ruportinp  plan  in  actorda.-ice  with 
Rule  19d-llLJ(2)  under  the  .\cl.  .'?'>f  I of.cr  from 


David  Rusoff,  Attorney.  Foley  &  I^rdner.  to  Gien 
Barremine.  SEC,  dated  October  6.  1995 

'  See  Letter  from  David  T.  Rusoff.  Attorney.  Foley 
&  L.ardner.  to  Glen  Barrentine.  SEC.  dated  December 
8.  1995  ("Amendment  No.  1") 

<  See  Letter  from  David  T  Rusoff.  Attorney.  Foley 
a  Lardner.  to  Ion  Kroeper  Attorney.  SEC.  dated 
)anuary  12.  1996  (•.Amendment  No  2"l 

'  See  Letter  from  David  T  Rusoff.  Attorney.  Foley 
&  Lardner.  to  Glen  Barrentine,  SEC,  dated  March  3, 
1996  CAmendment  No   3"). 

"See  Letter  from  David  T.  RusofT  .Mtnmey.  FoIe> 
&  Lardner.  to  )on  Kroeper.  .Attorney  SEC.  dated 
.^pril  16,  1996  ('.Xmendment  No  4  ',' 

"  In  Securities  ExchanRe  Act  Release  No  21013 
(lur.e  1    1<*84'.  49  KR  23828  dune  8   1994v  the  SEC 
adopted  amendment*  to  paraiiraph  c   o!  Rule  19d- 
1  to  allow  self-reguiarory  organ: zat.ons  to  submit 
fc:  SEC  approval  plans  for  the  abcreviatec  reponing 
of  minor  riscipl'.nnry  infractio.-is.  Under  the 
amenilments.  oiiy  disciplinary  actii...  '.aker  by  a 
seif.regcla:ory  organiMtion  ago.-.st  any  person  for 
vjolatior  c'  a  rule  o'  the  sel.'-.'e):  jiatcry  orjjanization 
tfjet  has  been  designated  as  a  minor  rjie  vioUtior. 
pursuant  '.c  a  plan  filed  with  the  hEL  .Tiai:  not  be 
co.'-.f  idered  '  iina!  '  for  purposes  of  Section  19;dl(l) 
of  the  .\c\  if  the  sanction  irrposed  consists  of  a  fine 
no:  exceeding  S2.500  and  the  sanrtioned  person  has 
not  sought  an  adiuflicaiicn  including  a  hearing,  or 
othrrwise  ex.'idusted  his  or  her  ariministrative 
remedies  with  respect  to  ihe  n«itte- 

ffte  SEC  has  approveo  minor  aisf  ipunary  ruie 
pUns  b\  virtually  every  stock  exuhtnge  and  the 
Natl  jna!  .Association  of  Securities  Dv.aiers.  Inc  See. 
eg.  Sin-uiiti -s  Evchrjigc  Ac;  Rele.'-c  No  21918 
lApril  3   19851.  50  FR  14068  lAprii  9.  19851  (Kile 
No.  4-.'60;  'Amex.  Securities  Exchange  Act 
Release  No.  22415  ;.Npptember  l7  1985'.  50  FR 
38600  iSeotPr^ber  1  t   19851  l^ile  No  4-284) 
(NYSE)-  Se.ir.-ies  tvcnar.gp  ri-.t  Relea:*  No.  22654 
iNoveu.bcr  i'..  1985;.  50  FR  48853  (November  27 
1985)  (File  No.  4-285)  iPSEt. 
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XII.  Rule  9  as  Article  XII.  Rule  lO.s 
Amendment  No.  2  adds  a  number  of 
clarifications  to  the  Procedure,  amends 
the  Recommended  Fine  Schedule,  and 
revises  the  Plan  to  provide  a  method  for 
modifying  the  list  of  rule  violations  that 
constitute  minor  rule  violations  under 
the  Plan."  Amendment  No.  3  revises  the 
Procedure  by  removing  the  President  of 
the  CHX  from  any  role  in  the  imposition 
or  setting  aside  of  fines  under  the 
Procedure  and  further  amends  the 
Recommended  Fine  Schedule.'" 
Amendment  No.  3  also  revises  the 
Procedure  and  Plan  by  removing  seven 
rule  violations  from  the  list  of  rule 
violations  that  would  be  designated 
minor  rule  v  lolations  under  the 
Procedure  and  Plan  and  clarifies  the 
operation  of  four  other  rules  on  such 
list."  Amendment  No.  4  revises  the 
Procedure  to  provide  for  the  imposition 
of  a  fine  under  the  Procedure  in  the 
event  the  Staff  disagrees  with  the  Minor 
Rule  Violation  Panel's  recommendation 
that  the  Exchange  commence  a  formal 
disciplinary  proceeding,  and  amends 
language  from  Amendment  No.  2  in 
light  of  changes  to  the  Procedure 
contained  in  Amendment  No.  3.'- 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose'^ 

As  amended,  the  Procedure 
authorizes  the  Exchange,  in  lieu  of 
commencing  a  disciplinary  proceeding, 
to  impose  a  fine,  not  to  exceed  S2,500, 


'Sff  Securities  Exchange  .^c;l  Release  No.  36576 
(December  12,  19951.  60  KR  65362  (December  19. 
19951;  Amendment  No    1,  supra  note  3. 

'See  .'\mendmenl  No.  2.  iupm  note  4. 

'"See  .Amendment  No.  3.  supra  note  5. 

' '  See  .Amendmnni  No.  3,  supra  note  5. 

"See  Amendment  No  4.  supra  note  6 

'  'This  discussion  consolidates  the  "Purpose" 
discussion  as  submitted  in  SR-CHX-95-25  jnd 
Amendment  No   1  thereto,  set;  supra  note  8.  and 
a:30  discusses  Amendment  Nos.  2.  3.  and  4  to  the 
proposal  being  filed  herein. 


on  any  member,  member  organization, 
associated  person  or  registered  or  non- 
registered  employee  of  a  member  or 
member  organization  for  any  violation 
of  an  Exchange  rule  which  the  Exchange 
determines  to  be  minor  in  nature.  The 
C^ommittee  on  Floor  Procedure  will  have 
the  same  authority  for  violations 
relating  to  decorum  on  the  Exchange 
trading  floor.  The  Procedure  specifically 
states  that  the  Committee  on  Floor 
Procedure  and  the  Panel  shall  not, 
collectively,  impose  more  than  one  fine 
pursuant  to  the  Procedure  relating  to  the 
same  underlying  violation  and  incident. 

If  the  fine  is  to  be  imposed  by  the 
Exchange  (as  opposed  to  the  Committee 
on  Floor  Procedure)  the  fine  shall  be 
imposed  in  accordance  with  the  method 
set  forth  in  paragraph  (b)  of  the 
Procedure.  Specifically,  prior  to 
imposing  the  fine,  the  staff  of  the 
Exchange  shall  present  the  facts 
supporting  such  violative  conduct  to  a 
Minor  Rule  Violation  Panel  ("Panel"), 
which  shall  consist  of  three  floor 
members  (one  member  of  the  Committee 
on  Floor  Procedure,  one  member  of  the 
Committee's  Rules  Subcommittee,  and 
one  member  not  on  the  Committee  or 
any  of  its  subcommittees)  appointed  by 
the  President  of  the  Exchange.  The 
Panel  is  then  authorized  either  to 
impose  the  fine,  reject  the  staffs 
recommendation,  or  recommend  that 
the  Exchange  commence  a  formal 
disciplinary  proceeding  under  Article 
XII  of  the  CHX  rules.  In  the  event  that 
the  Panel  recommends  that  the 
Exchange  commence  a  formal 
disciplinary  proceeding,  the  staff  shall 
either  issue  a  report  to  the  President,  in 
accordance  with  Article  XII.  Rule  l(aj, 
recommending  that  formal  charges  be 
brought,  or  advise  the  Panel  that  the 
staff  will  not  recommend  that  the 
Exchange  commence  a  formal 
disciplinary  proceeding.  If  the  staff 
decides  not  to  recommend  the 
commencement  of  a  formal  disciplinary 
proceeding,  the  panel  is  required  to 
impose  a  fine  in  accordance  with  the 
provisions  of  the  Procedure. 

If  a  fine  is  to  be  imposed  under  the 
Procedure,  the  Exchange  will  serve  a 
written  statement  on  the  person  against 
whom  a  fine  is  imposed  setting  forth  the 
rule  violated,  the  act  or  omission 
constituting  the  violation,  the  fine 
imposed  and  the  date  of  imposition,  the 
date  the  fine  must  be  paid  and  the  date 
by  which  such  determination  must  be 
contested,  such  date  to  be  not  less  than 
15  days  after  the  date  of  service  of  the 
written  statement. 

If  the  person  against  whom  a  fine  is 
imposed  pursuant  to  the  Procedure 
chooses  not  to  contest  the  matter  and 
pays  the  fine,  he  or  she  waives  his  or  her 


right  to  a  disciplinary  proceeding  under 
Article  XII  of  the  Exchange's  rules  and 
any  right  to  review  or  appeal  (to  the 
extent  such  right  would  otherwise  exist 
under  current  Exchange  rules). 
Alternatively,  any  person  may  choose  to 
contest  a  fine  by  submitting  a  written 
answer,  at  which  point  the  matter 
becomes  a  "disciplinary  proceeding  " 
subject  to  the  appUcable  provisions  of 
Article  XII,  including  all  disciplinary 
sanctions  available  thereunder  (except 
for  contests  of  a  fine  by  the  Committee 
on  Floor  Procedure,  which  will  be 
subject  to  the  provisions  of  Article  XII, 
Rules).'" 

Under  the  Procedure,  the  Exchange 
will  periodically  prepare  and  announce 
to  its  members  and  member 
organizations  a  list  of  Exchange  rales 
and  policies  as  to  which  the  Exchange 
may  impose  fines  pursuant  to  the 
Procedure  as  well  as  the  fines  that  may 
be  imposed  for  their  violation. '^  The 
Procedure,  however,  expressly  states 
that  the  Exchange  is  not  required  to 
impose  a  fine  under  the  Procedure  with 
respect  to  any  violation  of  any  rule 
included  on  such  list.  In  addition, 
whenever  the  Exchange  determines  that 
a  rule  violation  is  not  minor  in  nature, 
it  has  the  discretion  to  commence 
disciplinary  proceedings  under  Article 
XII  of  the  CHX  rules. 

The  Exchange  also  proposes  to  adopt, 
pursuant  to  Section  19(d)(1)  of  the  Act 
and  Rule  19d-l (c)(2)  thereunder,  a  Plan 
for  the  reporting  of  minor  rule 
violations.  Under  its  Plan,  the  Exchange 
designates  certain  specified  rule 
violations  as  minor  rule  violations  '^ 


'*  Any  fine  imposed  under  the  Procedure  ij^at  is 
contested  may  be  publicly  reported  by  the  Exchange 
to  the  same  extent  that  CHX  disciplinary 
proceedings  may  be  publicly  reported.  See  CHX 
Rules,  Article  XII.  Rule  9  (Pending  Proceedings). 

"The  Exchange  will  file  with  the  SEC,  for  its 
approval  pursuant  to  Section  19(b)  of  the  Act  and 
Rule  19b-4  thereunder,  any  proposed  additions  to. 
deletions  from,  or  other  modifications  to  either  the 
list  of  jule  violations  set  forth  in  Article  XII,  Rule 
9  tharare  deemed  to  be  minor  rule  violations  or  the 
related  Recom^mended  Fine  Schedule. 

As  part  of  the  proposed  rule  filing,  the  Exchange 
has  submitted  a  Recommended  Fine  Schedule 
which  contains  recommended  dollar  amounts  for 
the  first,  second,  and  third  and  subsequent 
violations,  as  calculated  on  a  twelve-month  rolling 
basis,  of  a  rule  designated  as  a  minor  rule  violation 
in  the  Procedure  and  Plan.  With  ona  exception,  the 
recommended  dollar  amounts  are  as  follows:  First 
Violation — $100;  Second  Violation— $500:  Third 
and  Subsequent  Violation — $1,000.  For  violations 
of  Article  XI.  Rule  4  (Financial  and  Operational 
Reports)  the  recommended  fines  will  be  those 
currently  set  forth  in  Interpretation  and  Policy  .02 
to  such  rule  (i.e  .  1-30  days  late — $100:  31-60  days 
late— $200:  61-90  days  late— $400). 

"*  Under  the  Plan,  the  Exchange  may  make 
additions  to.  deletions  from,  or  other  modifications 
to  the  list  of  rule  violations  that  constitute  minor 
rule  violations  under  the  Plan.  SEC  Rule  19d- 
1(c)(2)  requires  that  the  SEC  approve  by  order,  after 
appropriate  notice  of  the  terms  of  substance  of  the 
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and  requests  that  it  be  relieved  of  the 
current  reporting  requirement  of  Rule 
19d-l(c)(l)  under  the  Act  regarding 
such  violations,  provided  it  gives  notice 
of  such  violations  to  the  Commission  on 
a  quarterly  basis.'^  The  Plan,  however, 
would  not  cover  any  fine  imposed 
pursuant  to  the  Procedure  that  is 
contested.  Such  violations  and  fines 
would  continue  to  be  reported  as  they 
occur. 

In  the  original  rule  filing,  the 
Exchange  proposed  a  list  of  rule  and 
policy  violations  that  would  be 
designated  minor  rule  violations  in  both 
its  Procedure  and  Plan.'^  As  amended 
by  the  Exchange,  seven  violations  are 
removed  from  such  list,'^  and  the 
operation  of  the  following  four  rule 
violations  that  are  subject  to  the 
Procedure  and  Plan  is  clarified:  Article 
XXX,  Rule  11  (Record  of  Orders).  ^° 
Article  XX.  Rule  11  (Cabinet 
Securities);  2»  Article  XXX,  Rule  2 
(Precedence  to  Orders  in  Book);^^  and 


filing  or  a  description  of  the  subjects  and  issues 
involved  and  opportunity  for  interested  persons  to 
submit  written  comment,  any  amendment  to  an 
exchange's  minor  rule  violation  reporting  plan 
submitted  under  such  rule.  In  this  regard,  the  Plan 
provide*  that  every  filing  of  a  proposed  rule  change 
by  the  Exchange  pursuant  to  Section  19(b)  of  the 
Act  and  Rule  19t>-4  thereunder  that  adds  to,  deletes 
from  or  otherwise  modifies  the  list  of  rule  violations 
contained  in  Article  XII,  Rule  9(h)  of  the  CHX  rules 
for  which  the  Article  XU.  Rule  9  Procedure  may  be 
used  will  be  deemed  a  request  by  the  Exchange  for 
SEC  approval  to  modify  the  list  of  CHX  rules  that 
are  designated  minor  rule  violations  for  purposes  of 
the  Exchanges  SEC  Rule  19d-l(c)(2)  reporting  plan. 
"The  Exchange's  quarterly  report  to  the  SEC  will 
include:  the  CHX's  internal  file  number  for  the  case, 
the  name  of  the  individual  and/or  organization,  the 
nature  of  the  violation,  the  specific  rule  provision 
violated,  the  fine  imposed,  the  number  of  times  the 
rule  violation  has  occurred,  and  the  date  of 
disposition. 
>■  See  supra  note  8 

'•Specifically,  the  seven  proposed  minor  rule 
violations  that  were  removed  from  the  Procedure 
and  Plan  are  the  following:  Article  VH,  Rule  9 
(Transactions  Off  the  Floor):  Article  XXX.  Rule  4 
(The  Specialist's  Book):  Article  Vin,  Rule  11, 
(Submission  of  Books  to  Board):  Article  XXX,  Rule 
22  (Stop  Orders);  Article  XXXTV,  Rule  4  (Trading 
from  Off  the  Floor);  Article  XX,  Rule  7  (Recognized 
Quotations);  and  Article  XX,  Rule  23  (Agency  Cross 
Rule). 

"•The  only  violation  of  this  rule  that  may  be 
considered  a  minor  rule  violation  is  a  failure  of  a 
specialist  to  properly  time-stamp  an  order  ticket 
entrusted  to  him  or  it. 

"  The  provision  of  this  rule  that  may  be 
considered  a  minor  rule  violation  is  the  provision 
that  states  that  although  oral  bids  and  offers  in 
securities  in  the  cabinet  are  permitted,  they  cannot 
conflict  with  bids  and  offers  resident  in  the  cabinet 
A  violation  of  this  provision  would  occur  if  a  floor 
broker  fails  to  "clear  the  cabinet"  (i.e..  fails  to 
satisfy  bids  or  offers  in  the  cabinet)  before  effecting 
an  agency  cross  in  a  cabinet  security  at  the  same 
price  or  a  price  worse  than  the  price  of  the  bid  or 
offer  resident  in  the  cabinet. 

2^  The  only  portion  of  this  rule  that  is  considered 
d  minor  rule  violation  is  the  prohibition  on  a 
specialist  trading  for  his  or  its  own  account  ahead 
of  customer  orders  on  the  specialist's  book. 


Article  XXX,  Rule  3  (Precedence  Solely 
on  Comp)etitive  Basis). ^3 

The  purpose  of  the  Procedure  is  to 
provide  a  more  appropriate  response  to 
certain  rule  violations.  At  the  present 
time,  when  the  staff  of  the  CHX 
discovers  a  technical,  inadvertent,  or 
otherwise  minor  rule  violation,  often, 
the  Exchange's  only  practical  response 
is  to  issue  a  written  letter  of  caution  to 
the  person(s)  involved,  focusing 
attention  on  the  necessity  of  fully 
complying  with  all  Exchange  rules  and 
policies  and  warning  against  futiu^ 
violations.  Such  written  admonitions, 
however,  may  not  always  successfully 
deter  future  violations.  The  other 
alternative,  the  initiation  of  a  formal 
disciplinary  proceeding  may,  in  many 
cases,  be  too  time  consuming,  too  costly, 
and  carry  too  severe  a  penalty  for  such 
minor  violations.  The  ability  to  impose 
a  fine  on  a  discretionary  basis  may 
constitute  a  more  effective  deterrent 
than  a  cautionary  letter  while  avoiding 
the  severe  penalty  or  attendant  pubficity 
of  a  disciplinary  hearing.  The  Procedure 
provides  for  an  appropriate  response  to 
minor  rule  violations  of  certain 
Exchange  rules  while  preserving  the  due 
process  rights  of  the  party  accused 
through  specified,  required  procedures. 
The  purpose  of  the  Plan  is  to  provide 
the  CHX  writh  the  flexibility  to  fashion 
reporting  requirements  that  would 
result  in  the  Commission  receiving  the 
necessary  information  regarding  minor 
rule  violations  in  the  least  burdensome 
way  possible. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^*  and  will  advance  the  objectives  of 
Section  6(b)(6)  of  the  Act  ^s  in  that  it 
will  provide  a  procedure  whereby 
members  can  be  "appropriately 
discipUned"  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate.  In 
accordance  with  Sections  6(b)(7)  and 
6(d)(1)  of  the  Act,26  the  proposed  rule 
change  provides  a  fair  procedure  for 
imposing  such  sanctions.  Finally,  the 
proposed  plan  is  consistent  with 
Section  6(d)(1)  of  the  Act  and  Rule  19d- 
1(c)(2)  thereunder,  which  authorizes 
self-regulatory  organizations  to  adopt 
minor  rule  violation  reporting  plans. 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants,  or  Others 

The  Exchange  understands  that  the 
Commission  has  received  comments  on 
SR-CHX-95-25  and  Amendment  No  1 
thereto. 2'  The  Exchange  believes  that 
issues  raised  by  the  commenter  are 
addressed  herein,  and  in  a  letter  from 
George  T.  Simon,  Attorney,  Foley  & 
Lardner.  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  March  4,  1996 
("March  4,  1996  CHX  Utter'l.-'s 

III.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cotnmission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  bv  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person .  other  than 


■"The  only  violation  of  this  rule  that  may  be 
considered  a  minor  rule  violation  is  a  specialists 
failure  to  fill  an  incoming  ITS  commitment  to  the 
fullest  extent  possible  based  on  orders  in  the 
specialist's  book. 

2M5  U.S.C.  78.qb)(51. 

"15U.S.C.  78f(b)(6) 

=«15l.'.S.C.78f(b)(7)and(d)'.l). 


2- See  Letter  from  C.  Philip  Curley.  Attorney, 
Robinson  Curley  &  Clavton.  PC.  rr  Margaret  H 
McFarland.  Deputy  Secretary  SEC.  oa'.ed  (an.iar\  5. 
1996;  Letter  from  C  Philip  Curley.  .\ito.-ne\ 
Robinson  Curlev  *  CiaMon.  PC  .  tc  lonathan  G 
Katz.  Secretarv .  SEC.  dated  Ma.-ch  7.  1996  (-March 
7.  1996  Comment  Letter   , 

•^•The  SEC  notes  'ha;  the  March  7.  l^stfe  Comment 
Letter  was  .lubmltted  ;n  response  'o  ••le  March  4. 
1996  CHX  Leitpr  The  two  commeni  letter*  received 
bv  t.*ie  SEC  regeraing  ttie  CHX  s  proposal  and  the 
Ma.-ch  4.  1996  CHX  Letter  was  a^auable  ■.-;  the 
SEC's  pjblic  rifiTence  room  in  File  No  SR-CHX- 
95-25 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  f*ublic  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-25 
and  should  be  submitted  by  May  21. 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary 
jFR  Doc  9&-10584  Filed  4-29-96:  8;45  am] 

BILUNQ  COOC  W1(M>1-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  96-020] 

Application  for  Recertlfication  of 
Prince  William  Sound  Regional 
Citizens'  Advisory  Council 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  availability,  request 

for  comments. 

SUMMARY:  The  Coast  Guard  announces 
the  availability  of  the  application  for 
recertification  submitted  by  the  Prince 
William  Sound  Regional  Citizens' 
Advisory  Council  (PWSRCAC)  for  July 
1,  1996.  through  June  30,  1997.  The 
application  may  be  reviewed  at  the 
PWSRCAC  office.  750  W.  2nd  Ave.. 
Suite  100.  Anchorage.  Alaska,  99501- 
2168.  between  the  hours  of  8  a.m.  and 
5  p  m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (907)  277-7222.  The  Coast  Guard 
seeks  comments  on  the  application  from 
interested  groups.  The  Coast  Guard  will 
publish  a  later  notice  in  the  Federal 
Register  to  notify  the  public  of  its 
decision  regarding  the  recertification 
request. 

DATES:  Comments  must  be  received  on 
or  before  June  14,  1996. 

ADDRESSES:  Comments  mav  be  mailed  to 
the  Commandant  (G-MRQ-1).  ATTN:  J. 
Jackson,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  S\V,  Washington, 
DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Janice  Jackson.  Response 
Operations  Division,  (202)  267-0500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 


Monitoring  Act  of  1990  (33  U.S.C.  2732) 
(the  Act),  the  Coast  Guard  may  certify, 
on  an  annual  basis,  on  alternative 
voluntary  advisory  group  in  lieu  of 
Regional  Citizens'  Advisory  councils  for 
Cook  Inlet  and  Prince  William  Sound 
Alaska.  The  Coast  Guard  published 
guidelines  on  December  31,  1992,  to 
assist  groups  seeking  recertification 
under  the  Act  (57  FR  62600).  The  Coast 
Guard  issued  a  policy  statement  on  July 
7, 1993,  (58  FR  36505),  to  clarify  the 
factors  that  the  Coast  Guard  would  be 
considering  in  making  its  determination 
as  to  whether  advisory  groups  should  be 
certified  in  accordance  with  the  Act; 
and  the  procedures  which  the  Coast 
Guard  would  follow  in  meeting  its 
certification  responsibilities  under  the 
Act. 

The  Coast  Guard  has  received  an 
application  for  recertification  of 
PWSRCAC,  the  currently  certified 
advisory  group  for  the  Prince  William 
Sound  region.  In  accordance  with  the 
review  and  certification  process 
contained  in  the  policy  statement,  the 
Coast  Guard  announces  the  availability 
of  that  application.  It  solicits  comments 
from  interested  groups  including  oil 
terminal  facility  owners  and  operators, 
owners  and  operators  of  crude  oil 
tankers  calling  at  the  terminal  facilities, 
and  fishing,  aquacultural,  recreational 
and  environmental  citizens  groups, 
concerning  the  recertification 
application  of  PWSRCAC.  At  the 
conclusion  of  the  comment  period,  the 
Coast  Guard  will  review  all  application 
materials  and  comments  received  and 
will  take  one  of  the  following  actions: 

(a)  Recertify  the  advisory  group  under 
33  U.S.C.  2732(o). 

(b)  Issue  a  conditional  recertification 
for  a  period  of  90  days,  with  a  statement 
of  any  discrepancies  which  must  be 
corrected  to  qualify  for  recertification 
for  the  remainder  of  the  year. 

(c)  Deny  recertification  of  the  advisory 
group  if  the  Coast  Guard  finds  that  the 
group  is  not  broadly  representative  of 
the  interests  and  communities  in  the 
area  or  is  not  adequately  fostering  the 
goals  and  purposes  of  the  Act. 

The  Coast  Guard  will  notify 
PWSRCAC  by  letter  of  the  action  taken 
on  its  application.  A  notice  will  be 
published  in  the  Federal  Register  to 
advise  the  public  of  the  Coast  Guard's 
determination. 

Dated;  April  23.  1996. 
G.N.  Nacr.ara, 

Captain,  U.S.  Coast  Guard.  Director  of  Field 
Activities  Marine  Safety,  Security  and 
Environmental  Protection. 

|FR  Doc.  96-10558  Filed  4-29-96;  8:45  am] 

B4LUNG  CODE  4910-14-M 


Federal  Aviation  Administration 

Advisory  Circular  21-20B,  Supplier 
Surveillance  Procedures 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular  21- 
20B,  Supplier  Surveillance  Procedures. 
Advisory  Circular  21-20B  provides 
information  and  guidance  concerning  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  Part  21, 
Certification  Procedures  for  Products 
and  Parts,  regarding  Supplier 
Surveillance  Procedures. 
ADDRESSES:  Copies  of  AC  21-20B  can  be 
obtained  from  the  following:  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office, 
Ardmore  East  Business  Center,  3341  Q 
75th  Ave,  Landover  MD  20785. 

Issued  in  Washington,  EXZ  on  April  22, 
1996. 

Frank  Paskiewicz, 

Acting  Manager,  Production  and 
Airworthiness  Certification  Division. 

[FR  Doc.  96-10672  Filed  4-29-96;  8:45  am) 
■tUJNG  CODE  4t1l>-13-M 


Reports,  Forms  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT),  Federal  Aviation 
Administration. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements* 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  processing  clearance  by  May 
3,  1996. 

DATES:  April  25, 1996. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington,  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  30 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
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may  be  obtained  fi-om  Judith  Street; 
(202)  267-9895;  ABC-100;  800 
Independence  Avenue,  S.W.; 
Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1995,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  Usting  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrj'ing  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Item  Submitted  to  OMB  for  Review 

The  following  information  collection 
request  was  submitted  to  OMB  on  April 
25,  1996: 

DOT  .Vo.  4074. 

OMB  .Vo;  2 120— New. 

Administration:  Federal  Aviation 
Administration  (FAA). 

Title:  Request  for  Identification  of  Former 
Government  Employees;  Complying  With 
Federal  Workforce  Restructuring  Act  of  1994. 

Summary:  The  Federal  Aviation 
Administration  is  attempting  to  identify 
former  Government  employees  who  accepted 
incentive  payments  in  exchange  for 
volunteering  separation  from  government 
employment  and  now  may  be  performing 
personal  services  in  violation  of  the  Federal 
Workforce  Restructuring  Act  of  1994. 

Need  for  Information:  The  Office  of  the 
Inspector  General  for  the  Department  of 
Transportation  issued  a  report  which 
attempted  to  evaluate  whether  the  FAA  is 
complying  with  the  Federal  Workforce 
Restrucmring  Act  of  1994,  Public  Law  103- 
226.  The  Inspector  General  recommended 
that  the  FAA  (1)  identify  all  FaA  employees 
who  took  the  buyout  and  returned  to  work 
as  employees  of  FAA  contractors,  (2) 
determine  whether  the  Act  was  violated  and 
take  appropriate  action  against  those  who 
violated  the  Act.  and  (3)  recoup  incentive 
payments  from  those  former  employees  who 
violated  the  Act. 

Respondents:  FAA  Support  Contractors. 
An  estimated  350  contractors. 

Burden  Estimate:  A  one  time  burden  of  an 
estimated  1190  hours. 

Issued  in  Washington.  DC.  on  April  25. 
1996. 

Phillip  A.  Leach, 

Information  Clearance  Officer,  M-32. 
[FR  Doc.  96-10668  Filed  4-29-96;  8:45  am] 

BH.UNG  CODE  4«1»-1»-P 


[Summary  Notice  No.  PE-e6-23] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  simimary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  20,  1996. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591.  " 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address: 
nprm  cm  ts®mail. hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §11  27  of 
Part  II  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington.  DC.  on  April  25. 
1996. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations 

Petitions  for  Exemption 

Docket  .Vo  .  28506 

Petitioner:  Corporate  Aviation.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153(b). 

Description  of  Relief  Sought:  To  pennit 
Corporate  Aviation.  Inc.,  to  operate  a 
Gulfstream  11  aircraft  (Registration  No. 
N658PC.  Serial  No.  658)  equipped  with  an 
alternate  system  as  provided  by  §  135.153(b). 
rather  than  an  FAA -approved  ground 
proximity  warning  system,  after  April  20. 
1996. 

Z)ocJcef  No.  28521. 

Petitioner:  City  of  Glendale.  California 

Sections  of  the  FAR  Affected:  14  CFR 
133.45(e)(1). 

Description  of  Relief  Sought:  To  pennit  the 
City  of  Glendale.  California,  to  conduct  short- 
haul  Class  D  rotorcraft-load  combination 
rescue  operations  in  its  two  McDonnell 
Douglas  500  aircraft,  which  are  single-engine 
helicopters,  without  meeting  the  single- 
engine  hover  capabilirv  requirements  of 
§  133.45(e)(1). 

Docket  So.:  28524 

Petitioner:  Southland  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
91.313(e]. 

Description  of  Relief  Sought.  To  pennit 
Omni  Engineering,  Inc..  crewmembers  to 
operate  a  Grumman  HU-16D.  .Mbatross 
aircraft  (Registration  No.  N695S,  Serial  No. 
146426),  which  is  currently  certified  as  a 
restricted  categor>'  aircraft,  over  densely 
populated  areas,  in  congested  airways,  and 
near  busy  airports  where  passenger  transport 
operations  are  conducted 

!FR  Doc  96-10669  Filed  4-29-96.  8:45  ami 
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[Summary  Notice  No.  Pe-©6-22] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summar>-  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  recfeived.  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  publics  awareness  of.  and 
participation  in.  this  aspect  of  FAA  s 
regulators-  activities.  Neither  publication 
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of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  20.  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _,  800 

Independence  Avenue,  SVV., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address: 

nprmcmts@mail.hq.faa.gov. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  .\venue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  April  25, 
1996. 
Donald  P.  Byrne, 

Assistant  Chief  Counset for  Hegulations. 

Petitions  for  Exemption 

Docket  .\o.:  28544. 

Petitioner:  Leariet,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25  783(h). 

Description  of  Relief  Sought  To  permit, 
exemption,  for  Lear  Model  4'i.  from  the 
minimum  emergency  exit  requirements  of 
§  25.783(h)  for  the  passenger  entry  door,  to 
allow  an  oversized  Type  III  hatch  in  lieu  of 
the  required  Type  II  floor-level  exit 

Docket  No    28551 

Petitioner:  Dassault  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
25  571(e)(1). 

Description  of  Relief  Sought:  'lo  permit 
exemption,  for  the  Mystere-Fakon  900EX. 
from  the  bird  speed  requirements  of 
§  25.571(e)(1)  to  allow  compliance  with  the 
requirement  using  bird  impact  velot:ity  of  Vc 
at  sea  level  or  0.85  Vc  at  8.000  feet, 
whichever  is  more  critical. 

|FR  Doc  96-in67()  Filed  4-29-96;  8:45  am) 
BILUNQ  CODE  4S10-t3-M 


Surface  Transportation  Board  > 
[STB  Finance  Docket  No.  32893] 

Ttie  Indiana  &  Ohio  Rail  Passenger 
Corporation — Acquisition  by  Trackage 
Rights  and  Operation  Exemption- 
Cincinnati  Terminal  Railway  Corp., 
Indiana  and  Ohio  Railroad  Company, 
Indiana  &  Ohio  Railway  Company,  Inc., 
and  Indiana  &  Ohio  Central  Railroad 
Company,  Inc. 

The  Indiana  &  Ohio  Rail  Passenger 
Corporation  (lORP).  a  noncarrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire,  and 
operate  over,  trackage  rights  from  the 
Cincinnati  Terminal  Railway  Corp.,  the 
Indiana  and  Ohio  Railroad  Company, 
the  Indiana  &  Ohio  Railway  Company, 
Inc.,  and  the  Indiana  &  Ohio  Central 
Railroad  Company.  Inc.  The  trackage 
over  which  lORP's  operations  will  be 
conducted  are:  (1)  With  Cincinnati 
Terminal  Railway  Corp.,  from  MP  0.4  in 
Cincinnati.  OH,  to  MP  16.4  at  Evendale. 
OH.  for  a  total  of  16  miles;  (2)  with 
Indiana  and  Ohio  Railroad  Company, 
from  MP  17.75  at  Valley  Junction.  OH. 
to  MP  43.90  at  Brookville.  IN,  for  a  total 
of  approximately  26.2  miles;  (3)  with 
Indiana  &  Ohio  Railway  Company,  Inc., 
fi-om  (a)  MP  5.9  near  Monroe,  OH.  to  MP 
12.0  near  Hageman,  OH.  (b)  MP  31.1 
near  Hageman.  OH,  to  MP  36.9  at  South 
Mason,  OH.  (c)  MP  27.7  at  Lebanon.  OH, 
to  MP  31.1  near  Hageman,  OH.  and  (d) 
MP  39.76  at  Brecon,  OH.  to  MP  50.5  at 
Norwood,  OH,  for  a  total  of 
approximately  26  miles;  and  (4)  with 
Indiana  &  Ohio  Central  Railroad 
Company.  Inc.,  from  (a)  MP  44.96  at 
Midland  City.  OH,  to  MP  74.45  near 
Thrifton,  OH,  (b)  MP  9.1  near 
Columbus,  OH,  to  MP  52.56  near  Logan, 
OH,  (c)  MP  202.7  at  Springfield,  OH.  to 
MP  228.83  at  Fayne,  OH.  (d)  MP  129.4 
near  Bell,  OH,  to  MP  130.1  near 
Springfield,  OH,  (e)  MP  0.0  near  Bell. 
OH,  to  MP  17.2,  near  Mechanicsburg, 
OH,  and  (f)  MP  98.8  at  Bellfontaine,  OH, 
to  MP  129.4  at  Bell,  OH,  for  a  total  of 
approximately  147.6  miles. 

The  purpose  of  the  transaction  is  to 
provide  rail  passenger  service  in  the 
States  of  Indiana  and  Ohio. 

The  parties  intended  to  consummate 
the  proposed  transaction  on  or  after 
April  12.  1996. 

This  proceeding  is  related  to  The 
Indiana  &■  Ohio  Rail  Passenger 


Corporation — Trackage  Rights 
Exemption — Cincinnati  Terminal 
Railway  Corp..  Indiana  and  Ohio 
Railroad  Company,  Indiana  &■  Ohio 
Railway  Company,  Inc.,  and  Indiana  &• 
Ohio  Central  Railroad  Company,  Inc., 
STB  Finance  Docket  No.  32894,  wherein 
lORP  has  concurrently  filed  a  notice  of 
exemption  for  trackage  rights.  ^ 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  revoke  the  exemption  under 
49  U.S.C.  10502(d)  may  be  filed  at  any 
time.  The  filing  of  a  petition  to  reopen 
wall  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32893,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board.  Case  Control 
Branch,  1201  Constitution  Avenue, 
NW..  Washington.  DC  20423  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Robert  L.  Calhoun, 
Sulhvan  &  Worcester,  LLP,  1025 
Connecticut  Avenue,  NW.,  Suite  1000, 
Washington,  DC  20036. 

Decided:  April  23.  1996. 
By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  96-10639  Filed  4-29-96;  8:45  am] 
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[STB  Finance  Docket  No.  32894] 

The  Indiana  &  Ohio  Rail  Passenger 
Corporation— Trackage  Rights 
Exemption — Cincinnati  Terminal 
Railway  Corp.,  Indiana  and  Ohio 
Railroad  Company,  Indiana  &  Ohio 
Railway  Company,  Inc.,  and  Indiana  & 
Ohio  Central  Railroad  Company,  Inc. 

The  Indiana  &  Ohio  Rail  Passenger 
Corporation  (lORP)  has  filed  a  verified 


'  ThR  ICX:  Termination  Act  of  1995.  Hub.  L.  No. 
104-B8.  109  .Sldl   803.  whirh  Wds  enacled  on 
December  29.  1995,  and  look  effect  on  January  1. 
199b.  iibolished  the  Interstate  Commerce 
Com.niission  and  transferred  certain  functions  lo  the 
Surlai.c  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  lo  Board 
lurisdiclion  pursuant  to  49  U.S.C.  10901. 


'  lORP  has  concurrently  filed  a  notice  of 
exemption  in  STB  Finance  Docket  No  32894  under 
49  CFR  1 180.2(dj(7)  to  acquire  trackage  rights  as  a 
rail  carrier.  Because  acquisition  of  trackage  rights  by 
a  noncarrier,  which  would  become  a  Class  III  carrier 
after  completion  of  the  transaction,  appears  to  be 
covered  by  the  exemption  procedures  under  section 
1150.31,  the  notice  of  exemption  filed  in  STB 
Finance  Docket  No.  32894  might  be  unnecessary 
unless  one  or  more  of  the  trackage  rights 
transactions  will  occur  after  another  of  the 
transactions,  in  which  case  lORP  will  have  already 
become  a  carrier  and  thus  require  exemption  under 
section  1180.2(d)(7). 

'  The  ICC  Termination  Act  of  1995.  Hub.  L.  No. 
104-88.  109  Stat.  803.  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Comimission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U  S.C.  11323. 


notice  under  49  CFR  1180.2(d)(7)  and 
has  entered  into  agreements  for  local 
and  overhead  trackage  rights  with 
Cincinnati  Terminal  Railway  Corp.,  the 
Indiana  and  Ohio  Railroad  Company, 
the  Indiana  &  Ohio  Railway  Company. 
Inc.,  and  the  Indiana  &  Ohio  Central 
Railroad  Company,  Inc.  The  trackage 
over  which  lORP's  operations  will  be 
conducted  are:  (1)  with  Cincinnati 
Terminal  Railway  Corp..  from  MP  0.4  in 
Cincirmati,  OH,  to  MP  16.4  at  Evendale, 
OH,  for  a  total  of  16  miles;  (2)  with 
Indiana  and  Ohio  Railroad  Company, 
from  MP  17.75  at  Valley  Jimction,  OH, 
to  MP  43.90  at  Brookville.  IN,  for  a  total 
of  approximately  26.2  miles;  (3)  with 
Indiana  &  Ohio  Railway  Company,  Inc., 
from  (a)  MP  5.9  near  Monroe,  OH.  to  MP 
12.0  near  Hageman.  OH,  (b)  MP  31.1 
near  Hageman.  OH,  to  MP  36.9  at  South 
Mason.  OH.  (c)  MP  27.7  at  Lebanon.  OH. 
to  MP  31.1  near  Hageman,  OH,  and  (d) 
MP  39.76  at  Brecon.  OH.  to  MP  50.5  at 
Norwood,  OH.  for  a  total  of 
approximately  26  miles;  and  (4)  with 
Indiana  &  Ohio  Central  Railroad 
Company.  Inc..  from  (a)  MP  44.96  at 
Midland  City.  OH.  to  MP  74.45  near 
Thrifton.  OH.  (b)  MP  9.1  near 
Columbus.  OH,  to  MP  52.56  near  Logan. 
OH.  (c)  MP  202.7  at  Springfield,  OH,  to 
MP  228.83  at  Fayne.  OH.  (d)  MP  129.4 
near  Bell.  OH,  to  MP  130.1  near 
Springfield,  OH.  (e)  MP  0.0  near  Bell. 
OH,  to  MP  17.2.  near  Mechanicsburg. 
OH.  and  (f)  MP  98.8  at  Bellfontaine.  OH. 
to  MP  129.4  at  Bell.  OH,  for  a  total  of 
approximately  147.6  miles. 

The  purpose  of  the  transaction  is  to 
provide  rail  passenger  service  via 
trackage  rights  in  the  States  of  Indiana 
and  Ohio. 

The  transaction  was  expected  to  be 
consummated  on  or  about  April  12, 
1996. 

This  proceeding  is  related  to  The 
Indiana  &■  Ohio  Rail  Passenger 
Corporation — Operation  Exemption — 
Cincinnati  Terminal  Railway  Corp., 
Indiana  and  Ohio  Railroad  Company, 
Indiana  &  Ohio  Railway  Company,  Inc., 
and  Indiana  &■  Ohio  Central  Railroad 
Company,  Inc.,  STB  Finance  Docket  No. 
32893.  wherein  lORP  has  concurrently 
filed  a  notice  of  exempticm  to  operate 
via  the  acquired  trackage  rights.^ 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
reheve  a  rail  carrier  of  its  statutory 


obUgation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32894.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Branch. 
1201  Constitution  Avenue.  N.W.. 
Washington.  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Robert  L.  Calhoim,  Sullivan  & 
Worcester.  LLP.  Suite  1000.  1025 
Connecticut  Avenue,  N.W..  Washington. 
DC  20036. 

Decided:  April  23. 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[FR  Doc.  96-10640  Filed  4-29-96;  8:45  am) 
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^  Because  the  related  filing  in  STB  Finance 
Docket  No.  32893  for  an  exemption  from  10901 
under  49  CFR  1150.31.  includes  acquisition  of 
trackage  rights  by  noncarriers,  a  separate  notice  of 
exemption  for  trackage  rights  in  STB  Finance 
Docket  No.  32894  might  be  unnecessary  unless  one 
or  more  of  the  trackage  rights  transactions  will 
occur  after  another  of  the  transactions,  in  which 
case  lORP  will  have  already  become  a  carrier  and 
thus  require  exemption  under  section  1180,2(d)(7). 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Fonn  940-EZ 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  and  request  for 

conunents. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
940-EZ,  Employer's  Annual  Federal 
Unemployment' (FUTA)  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  July  1,  1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Sfiear,  Internal  Revenue 


Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  MFORMATKM: 

Title:  Employer's  Annual  Federal 
Unemployment  (FTJTA)  Tax  Return. 

OMB  Number:  1545-1110. 

Form  Number:  Form  940-EZ. 

Abstract:  Form  940-EZ  is  a  simpUfied 
version  of  Form  940  that  most 
employers  with  uncomplicated  tax 
situations  (e.g.,  only  pay  unemployment 
contributions  to  one  state  and  paying 
them  on  time)  can  use  to  pay  their 
FUTA  tax  Most  small  businesses  and 
household  employers  use  the  form. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 
.     Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit 
and  Farms. 

Estimated  Number  of  Respondents: 
4,089.000. 

Estimated  Time  per  Respondent:  6  hr. 
34  min. 

Estimated  Total  Annual  Burden 
Hours:  26.882.133. 

Request  for  Comments.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty.  utiHty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Appro\ed:  April  23.  1996 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer 

IFR  Doc.  96-10666  Filed  4-29-96;  8:45  am] 
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Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Coiiection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  IDepartment  of  the 
Treasury',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(cJ(2)(A)).  Currently,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury'  is  soliciting 
comments  concerning  the  Capital 
Distributions. 

DATES:  Written  comments  should  be 
received  on  or  before  July  1.  1996. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch.  Records 
Management  and  Information  Policy. 
Office  of  Thrift  Supervision.  1700  G 
Street.  N\V.,  Washington,  DC  20552, 
Attention  1550-0059.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street.  NW.,  Washington,  DC 
from  9:00  A.M.  to  5:00  P.M.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  Number  (202)  906- 
7755.  Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street,  NW., 
from  9:00  A.M.  until  4:00  P.M.  on 
business  days. 

Copies  of  the  Form  with  instructions 
are  available  for  inspection  at  1700  G 
Street,  NW.,  from  9:00  A.M.  until  4:00 
P.M.  on  business  days  or  from  PubliFax. 
OTS"  Faxon-Demand  system,  at  (202) 
906-5660. 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information 
should  be  directed  to  Pamela  Schaar, 
Corporate  .Activities  Division, 
Supervision.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW., 
Washington,  DC  20552.  (202)  906-7205. 

SUPPLEMENTARY  INFORMATION: 

Title:  Capital  Distributions 
OMB  Number:  1550-  0059 
Form  Number:  OTS  Form  1583 
Abstract:  This  collections  ensure 
uniform  treatment  for  capital 
distributions  made  by  savings 
associations.  It  also  ensures  adequate 
supervision  of  distributions  of  capital  by 
savings  associations,  thereby  fostering 
safety  and  soundness. 


Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Re\iew:  Extension. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
610. 

Estimated  Time  Per  Respondent:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,440. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 

,  on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  April  22.  1996. 
Catherine  CM.  Teti, 
Director.  Records  Management  and 
Information  Policy. 

|FR  Doc.  96-10636  Filed  4-29-96;  8:45  am] 
BILUNG  COOE  672(M)1-P 


Submission  for  OMB  Review; 
Comment  Request 

April  22.  1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW..  Washington,  DC  20552. 

OMB  Number:  1550-0015. 

Form  Number:  H-(e) ,  OTS  Form 

1393,  Application  certification  (OTS 
Form  no.  1606). 

Type  of  Review:  Extension. 

Title:  Savings  and  Loan  Holding 
Company  Application. 

Description:  This  information  is 
necessary  to  determine  whether  a 
company  meets  the  statutory  standards 
to  become  a  savings  and  Ijjan  holding 
company. 


Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
212. 

Estimated  Burden  Hours  Per 
Respondents:  72.4  hours. 

Frequency  of  Response:  Occasional. 

Estimated  Total  Annual  Burden: 
107,710  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Catherine  CM.  Teti, 
Director,  Records  Management  and 
Information  Policy. 

[PR  Doc.  96-10637  Filed  4-29-96;  8:45  am] 
BILUNG  COOE  6720-01 -P 


Submission  for  OMB  Review; 
Comment  Request 

April  22,  1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  PubUc  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW.,  Washington, T)C  20552. 

OMB  Number:  1550-0020. 

Form  Number:  H-(b)10. 

Type  of  Review:  Extension. 

Title:  Savings  and  Loan  Holding 
Company  Registration  Statement. 

Description:  This  information  is 
collected  to  determine  if  a  savings  and 
loan  holding  company  has  adhered  to 
the  statutes,  regulations,  and  condition 
of  approval  to  acquire  an  insured 
institution  and  whether  any  of  the 
holding  company's  activities  would  be 
injurious  to  the  operation  of  the 
subsidiary  savings  institution. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
138. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours. 

Frequency  of  Response:  Occasional. 

Estimated  Total  Annual  Burden:  1104 
hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025.  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552. 
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OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Catherine  CM.  Teti, 
Director.  Records  Management  and 
Information  Policy. 

IFR  Doc.  96-10638  Filed  4-29-96;  8:45  am] 
BtLLJNG  COOE  «720-«1-P 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Submission  for  OMB  Review; 

Comment  Request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  (USIA)  under  the  terms  and 
conditions  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256.  USIA  is  requesting 
approval  for  a  revision  and  three-year 
extension  of  an  information  collection 
entitled  "Exchange  Visitor  Program 
Application"  (IAP-37),  and  "Update  of 
Information  on  Exchange  Visitor 
Program  Sponsor"  (IAP-87),  under 
OMB  control  niunber  3116-0210  which 
expires  June  30, 1996.  Estimated  burden 
hours  per  response  is  60  minutes  for  the 
IAP-37  and  20  minutes  for  the  IAP-87. 
With  regard  to  the  IAP-37,  respondents 
will  required  to  respond  only  one  time; 
the  IAP-87  will  require  a  response  as 
often  as  changes  are  made  to  the 
Program  Sponsors  Exchange  Visitor 
Program. 

DATES:  Comments  are  due  on  or  before 
May  30.  1996. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  USIA, 
and  also  to  the  USIA  Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Ms.  jeannette 


Giovetti,  United  States  Information 
Agency.  M/ADD,  301  Fourth  Street, 
S.W.,  Washington.  D.C.  20547, 
telephone  (202)  619-4408,  internet 
address  JGiovett®USIA.GOV;  and  OMB 
review:  Mr.  Jefferson  Hill.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002.  NEOB, 
Washington.  DC.  20503.  Telephone 
(202) 395-5871. 

SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  February 
28.  1996  (61,40  FR  7580).  As  this 
collection  was  originally  due  to  expire 
on  March  31,  1996.  USIA  requested  an 
extension  which  OMB  granted  until 
June  30,  1996.  Public  reporting  burden 
for  this  collection  of  information  (Paper 
Work  Reduction  Project:  OMB  No. 
3116-0210)  is  estimated  to  average  60 
minutes  per  response  for  the  IAP-37 
and  20  minutes  for  the  LAP-a7, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  United  States  Information  Agency, 
M/ADD,  301  Fourth  Street,  S.W.. 
Washington,  D.C.  20547;  and  to  the 
Office  of  Information  and  Regulatory 
.Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Docket  Library.  Room  10202.  NEOB, 
Washington.  DC  20503. 

Title:  "Exchange  Visitor  Program 
Application";  "Update  of  Information 
on  Exchange  Visitor  Program  Sponsor." 

Form  Numbers:  L\P-37,  L\P-e7. 

Abstract:  Under  the  requirements  of 
Public  Law  87-256  and  the  Mutual 
Educational  and  Cultural  Exchange  .\ct 
of  1961,  USIA  has  been  delegated  the 
authority  to  designate  the  Exchange 
Visitor  Program  for  U.S.  Goverimient 
agencies,  public  and  private  educational 
and  cultural  exchange.  The  purpose  of 
the  Exchange  Visitor  Program  is 
intended  to  promote  interchanges  of 
persons  engaged  in  Education,  Arts,  and 
Sciences  and  to  promote  mutual 
understanding  between  the  people  of 
the  U.S.  and  other  countries.  The  USIA 
IAP-37  form  is  used  when  organizations 
wishing  to  sponsor  exchange  visitors 


from  abroad  must  apply  to  USIA  for  a 
designation  that  will  permit  them  to 
function  as  sponsors.  The  USIA  IAP-87 
form  is  used  by  the  Exchange  Visitor 
Sponsors  to  change  the  name  of  their 
institution  and/or  organization,  the 
names  of  the  personnel  involved, 
address,  or  telephone  number  if 
warranted.  The  form  is  also  used  to 
order  supply  of  other  forms,  code  books, 
or  cancel  the  program. 
Proposed  Frequency  of  Responses: 

No.  of  Respondents — 1,550. 

Recordkeeping  Hours — 1 .20. 

Total  Annual  Burden— 3,900. 

Dated:  April  24.  1996. 
Rose  Royal, 

Federal  Register  Liaison. 
|FR  Doc.  96-10597  Filed  4-29-96;  8:45  am] 
BILLMG  COOE  B230-01-M 


Submission  for  OMB  Review; 
Comment  Request 

agency:  United  States  Information 

Agency. 

ACTION:  Submission  for  OMB  Review; 

Comment  Request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  following 
inforination  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  USIA  is  requesting  approval 
for  a  revision  and  three-year  extension 
of  an  information  collection  entitled 
"USIA  Travel  Sur\ey'",  L\P-128  under 
OMB  control  number  3116-0211  which 
expires  May  31,  1996.  Estimated  burden 
hours  per  response  is  ten  minutes 
Respondents  are  required  to  respond 
only  one  time. 

DATES:  Comments  are  due  on  or  before 
May  30.  1996. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  mav  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  .Affairs  of 
OMB.  Attention:  Desk  Officer  for  USI.A. 
and  also  to  the  USIA  Clearance  Ofllcer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms  Jeannette 
Giovetti.  United  States  Information 
Agency.  M/ADD,  301  Fourth  Street. 
S.W.,  Washington.  DC  20547,  telephone 
(202)  619-1408.  internet  address 
JGiovetteUSLA  GOV.  and  OMB  review: 
Ms.  Victoria  Wassmer.  Office  of 
Information  And  Regulatory  .\ffairs. 
Office  of  Management  and  Budget.  New 


1996 
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Executive  Office  Building.  Docket 
Library,  Room  1002,  NEOB. 
Washington,  IX  20503,  Telephone  (202) 
395-5871. 

SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  February 
28,  1996  (61  FR7581).  Public  reporting 
burden  for  this  collection  of  information 
(Paper  Work  Reduction  Project:  OMB 
No.  3116-0211)  is  estimated  to  average 
ten  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
the  United  States  Information  Agency, 
M/ADD,  301  Fourth  Street,  S.W., 
Washington,  DC  20547;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Docket  I.ibrarv.  Room  10202,  NEOB. 
Washington.  DC  20503. 


,  to 


Title:  "USIA  Travel  Survey." 
Form  Numbers:  IAP-128. 
Abstract:  To  assess  the  reliability  and 
performance  of  the  Travel  Management 
Center  (TMC)  contracted  by  the  General 
Services  Administration  (GSA). 
Respondents  are  the  travelers  who  use 
the  services  of  TMC.  The  travelers 
include  U.S.  Government  employees, 
non-profit  grantee  institutions, 
individual  grant  recipients  and  private 
citizens. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents— 1680. 
Recordkeeping  Hours — 80. 
Total  Annual  Burden— 361. 

Dated:  April  24,  1996. 
Rose  Royal, 

Federal  Register  Liaison. 

|FR  Doc.  96-10598  Filed  4-29-96;  8:45  am] 

BILUNQ  COOC  8230-01 -M 


Culturally  Significant  Objects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27.  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 


objects  to  be  included  m  the  exhibit,  "In 
the  Light  of  Italy:  Corot  and  Early  Plein- 
Air  Painting"  (See  list ').  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Gallery  of 
Art.  Washington.  D.C.  from  on  or  about 
May  26,  1996  to  on  or  about  September 
2.  1996.  at  the  Brooklyn  Museum. 
Brooklyn.  New  York,,  from  on  or  about 
October  11,  1996  to  January  12. 1997, 
and  at  the  Saint  Louis  Art  Museum,  St. 
Louis.  Missouri  from  on  or  about 
February  21.  1997  to  May  18.  1997  is  in 
the  national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated;  April  24,  1996. 
Lesjin. 

General  Counsel. 

(PR  Doc.  96-10599  Filed  4-29-96;  8:45  am] 
BILUNG  CODE  8230-01-M 


Corrections 


'  A  Copy  of  this  list  may  be  obtained  by 
contacting  Ms,  Neila  Sheahan,  Assistant  General 
Counsel,  at  202  619-5030.  and  the  address  is  Room 
700.  U.S.  Information  Agency,  301  Fourth  Street. 
S.W..  Washington.  D.C.  20547-0001. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service    - 
7  CFR  Part  51 

[Docket  Numt>er  FV-95-305] 

Shelled  Almonds  and  Almonds  in  the 
Shell;  Grade  Standards 

Correction 

In  Proposed  Rule  document  96-9829 
beginning  on  page  17580  in  the  issue  of 
Monday.  April  22,  1996  make  the 
following  correction: 

On  page  17580,  in  the  first  column, 
under  DATES,  in  the  third  line  "luly  21, 
1996"  should  read  "June  21.  1996". 

BILUNG  CODE  1505-01-O 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-1 90-008] 

Colorado  Interstate  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

Correction 

In  notice  document  96-8725 
appearing  on  page  15792  in  the  issue  of 
Tuesday,  April  9,  1996.  the  docket 
number  should  read  as  set  forth  above. 

BILUNG  CODE  1S05-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148,  268  and  403 
[EPA  #  530-2-96-002;  FRL-5452-7] 
RtN  2050-AD38 

Land  Disposal  Restrictions  Phase  III  - 
Decharacterized  Wastewaters, 
Cart>amate  Wastes,  and  Spent 
Potliners 

Correction 

In  rule  document  96—8249  beginning 
on  page  15660  in  the  issue  of  Monday, 
April  8,  1996  make  the  following 
correction: 


On  page  15660.  in  the  third  column, 
under  EFFECTIVE  DATE  •','\pril  5.  1996 " 
should  read  "April  «.  1996". 


Billing  code  isofr-oi-c 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  268 


[EPA  «  530-Z-96-002:  FRL-543a-3] 
RIN  2050-AD38 

Land  Disposal  Restrictions  Pttase  III  - 
Decharacterized  Wastewaters, 
Carbamate  Wastes,  and  Spent 
Potliners 

Correction 

In  rule  document  96-7597  tjeginnmg 
on  page  15566  in  the  issue  of  Monda\ . 
April  8.  1996  make  the  following 
correct]  uns. 

On  page  15566.  in  the  first  column   in 
the  penultimate  Imp  "luly  1 .  1996' 
should  read  "July  8.  1996". 

§268.39    [Corrected] 

On  page  15599.  in  the  third  column, 
in  §268. 39(c).  in  the  firs!  line  'Juiy  8. 
1996"  should  redd  "lanuary  8    199"  ' 

billing  code  150S-01-D 


UMI 


Tuesday 
April  30,  1996 


Part  II 


Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  58 

Office  of  the  Secretary;  Environmental 

Review  Procedures  for  Entities  Assuming 

HUD  Environmental  Responsil>ilities;  Final 

Rule 


UMI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  58 

(Docket  No.  FR-3514-F-041 

RIN  2501-AB67 

Office  of  the  Secretary;  Environmental 
Review  Procedures  for  Entities 
Assuming  HUD  Environmental 
Responsibilities 

AGENCY:  Office  of  die  Secretary.  HUD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  makes  final  two 
rules,  one  interim  and  one  proposed, 
which  amended  the  existing 
environmental  regulations  in  24  CFR 
part  58.  governing  entities  that  assume 
HUD  responsibilities,  by  making  the 
environmental  review  procedures 
consistent  under  the  various  programs 
to  which  these  regulations  apply.  This 
final  nde  takes  into  consideration  the 
public  comments  received  on  both 
rules,  and  also  makes  streamlining  and 
editorial  changes  to  the  existing 
environmental  regulations  governing 
entities  that  assume  HUD 
responsibilities. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  May  30,  1996,  except  for 
§  58.1(b)(6)(i)  and  §  58.2(a)(5)(v)(A). 
which  pertain  to  public  housing 
development  and  modernization 
programs.  These  sections  will  become 
effective  on  October  14.  1996.  unless  the 
Department  publishes  a  document  in 
the  Federal  Register  that  specifies  a 
different  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Broun.  Director.  Office  of 
Environment  and  Energy.  Room  7240, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  S.W., 
Washington.  DC  20410.  telephone  (202) 
708-2894.  For  telephone 
communication,  contact  Fred  Regetz, 
Environmental  Review  Division  at  (202) 
708-1201.  Hearing  or  speech-impaired 
individuals  may  call  the  Federal 
Information  Relay  Service  number  at  1- 
800-877-TTY  (1-800-877-8339)  and 
refer  to  (202)  708-1201. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  final  rule  revises  and  restates  the 
procedures  for  recipients  of  HUD 
assistance  and  other  responsible  entities 
in  applicable  HUD  programs  to  carry  out 
environmental  reviews  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321-4347) 
("NEPA"),  the  NEPA  implementing 
regulations  of  the  Council  on 


Environmental  Quality  (CEQ),  and  other 
NEPA  related  federal  laws.  This  rule 
makes  final  two  lules.  one  interim  rule 
and  one  proposed  rule,  which  amended 
24  CFR  part  58.  The  interim  rule  was 
pubhshed  on  March  13,  1995  (60  FR 
13518),  and  the  proposed  rule  was 
published  on  September  25,  1995  (60  FR 
49466).  This  final  rule  takes  into 
consideration  the  public  comments 
received  on  both  rules. 

Applicable  HUD  programs  under  24 
CFR  part  58  include  any  program  in 
which  specific  statutory  authority 
allows  the  environmental  review 
responsibilities  to  be  assumed  by 
responsible  entities.  Currently, 
applicable  HUD  programs,  and  therefore 
those  covered  by  part  58.  only  include: 
(1)  Title  I  Community  Development 
Block  Grant  Programs,  (2)  the  Rental 
Rehabilitation  Program  and  the  Housing 
Development  Grant  Program,  (3)  the 
HOME  programs  under  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (NAHA),  (4)  the  homeless  programs 
authorized  by  Title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act,  (5) 
Grants  to  States  and  units  of  general 
local  government  for  reduction  and 
abatement  of  lead-based  paint.  (6) 
Indian  Housing  and  most  Section  8 
programs  under  Title  I  of  the  United 
States  Housing  Act  of  1937.  (7)  Special 
projects  appropriated  under  an 
appropriation  Act  of  HUD,  (8)  the  FHA 
Multifamily  Housing  Finance  Agency 
Pilot  Program  under  section  542(c)  of 
the  Housing  and  Community 
Development  Act  of  1992,  and  (9)  the 
Self-Help  Homeownership  Opportunity 
Program  under  section  1 1  of  the 
Housing  Opportunity  Program 
Exteiision  Act  of  1996. 

The  interim  and  proposed  rules  did 
not  refer  to  the  last  program  cited  above, 
the  Self-Help  Homeownership 
Opportunity  Program,  because  the 
Housing  Opporturuty  Program 
Extension  Act  was  approved  on  March 
28,  1996,  after  those  rules  were 
published.  However,  section  ll(m)  of 
that  Act  provides  that  a  grant  under  that 
program  shall  be  considered  to  be  funds 
for  a  special  project  for  purposes  of 
section  305(c)  of  the  Multifamily 
Housing  Property  Disposition  Reform 
Act  of  1994,  which  authorized  the 
provisions  in  the  current  interim  rule 
providing  for  States  and  units  of  general 
local  government  to  assume 
environmental  responsibilities  for 
special  projects  under  item  (7)  above. 
Accordingly,  grants  under  the  new  Self- 
Help  Homeownership  Opportunity 
Program  are  already  subject  to  the  part 
58  procedures,  by  being  considered 
special  project  funds.  The  final  rule 
adds  specific  references  to  the  new 


program  in  order  to  provide  a  complete 
list  of  programs  currently  subject  to  part 
58 

IL  Discussion  of  Public  Comments  on 
the  March  13, 1995  Interim  Rule 

The  Department  received  two 
comments  on  the  March  13,  1995 
interim  rule — one  from  a  State  housing 
development  authority  and  one  from  a 
national  organization  of  State  housing 
agencies. 

Both  commenters  requested,  with 
respect  to  the  FHA  Multifamily  Housing 
Finance  Agency  Pilot  Program  in 
particular,  that  the  nde  clarify  that  State 
housing  finance  agencies  (HFAs)  may 
assume  environmental  responsibilities. 
The  Department  has  not  changed  the 
final  rule  in  response  to  these 
comments.  Section  542(c)(9)  of  the 
Housing  and  Community  Development 
Act  of  1992,  as  amended,  provides  that 
the  Secretary  of  HUD  may  provide  for 
agreements  to  endorse  mortgages  for 
insiorance  "upon  the  request  of  qualified 
housing  finance  agencies  *   *   * .  if  the 
State  or  unit  of  general  local 
government,  as  designated  by  the 
Secretary  in  accordance  with 
regulations,  assumes"  environmental 
responsibilities. 

However,  the  Department  agrees  that 
a  State  HFA  may  assume  the 
responsibility  for  envirorunental 
reviews  on  behalf  of  the  State  if  the  HFA 
is  an  agency  of  the  State  government 
and  is  given  authority  to  do  so  by  the 
State.  If  an  official  of  the  State  HFA  will 
act  as  the  Certifying  Officer  for  the  State, 
section  542  (c)  requires  that  the  official 
must  have  the  autliority  to  certify, 
among  other  things,  that  he  or  she  "is 
authorized  and  consents  on  behalf  of  the 
State*  *  *  and  himself  or  herself"  to 
accept  Federal  court  jurisdiction  for 
enforcement  of  the  environmental 
responsibilities  (emphasis  added).  The 
Certifying  Officer's  responsibilities  are 
set  out  in  §  58.13  of  the  rule,  which 
indicates  that  he  or  she  must  represent 
the  responsible  entity,  e.g.,  the  State, 
rather  than  merely  the  State  HFA. 

Even  where  the  State's  Certifying 
Officer  is  outside  the  HFA,  the  HFA 
may  contribute  information  or  prepare  a 
draft  environmental  assessment  for  the 
State,  but  the  Certifying  Officer  must 
evaluate  this  work  and  take 
responsibility  for  the  review  in 
accordance  with  40  CFR  1506.5  of  the 
regulations  of  the  Council  on 
Environmental  Quality. 

One  of  the  commenters,  citing 
statements  in  §§  58.4(b)  and  58.10  of  the 
interim  rule  that  responsible  entities 
"shall"  or  "must"  assume 
environmental  review  responsibilities, 
requested  that  the  final  rule  clarify  that 
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the  assumption  of  environmental 
responsibilities  is  volimtary.  The 
Department  agrees  that  assumption  of 
environmental  responsibilities  by  non- 
recipient  recipient  responsible  entities 
is  voluntary.  However,  the  Department 
has  concluded  that  no  change  in  the 
rule  is  necessary  on  this  point.  The  cited 
language  (which  is  similar  in  the  final 
rule)  must  be  read  in  conjunction  with 
§58.1 1(d)  of  the  interim  and  final  rules. 
Section  58.1 1(d)  indicates  that  if  a 
responsible  entity,  other  than  a 
recipient,  objects  to  performing  em 
environmental  review,  or  if  HUD  may 
designate  another  responsible  entity  to 
perform  the  review  or  may  perform  the 
review  itself. 

III.  Discussion  of  Public  Comments  on 
the  September  25, 1995  Proposed  Rule 

The  Department  received  1 1 
comments  on  the  September  25, 1995 
proposed  rule.  The  Department  received 
four  from  local  governments,  three  from 
county  governments,  two  from  State 
housing  agencies,  and  two  from  special 
interest  groups.  As  a  result  of  these,  the 
Department  has  made  certain  changes  to 
the  proposed  rule  which  are 
incorporated  into  today's  final  rule.  The 
following  discussion  summarizes  and 
provides  HUD  responses  to  those 
comments.  Every  comment  was 
reviewed  and  considered,  although  all 
comments  may  not  be  specifically 
addressed  in  this  preamble. 

One  city  urged  HUD  to  conduct  a 
detailed  federalism  analysis  in 
accordance  with  Executive  Order  12612 
on  Federalism  before  taking  any  further 
action  on  this  proposed  rule.  The  charge 
is  made  that  the  proposed  rule  would 
constitute  an  unfunded  mandate  on 
local  governments  by  transferring  to 
States  and  local  governments  various 
environmental  functions  previously 
performed  by  HUD.  This  final  rule  does 
not  change  any  requirements  that  were 
not  in  effect  or  put  in  effect  by  the 
interim  rule,  published  in  the  Federal 
Register  on  March  13.  1995  (60  FR 
13518)  that  became  effective  on  April 
12,  1995. 

The  second  issue  raised  by  this  city 
was  that  the  tenant-based  Section  8 
Existing  Housing  Program  should  be 
exempt  from  all  environmental  review 
requirements.  Section  58.35(b)(1)  makes 
all  tenant-based  rental  assistance 
essentially  exempt,  except  for 
extraordinary  circumstances  in  which  a 
categorically  excluded  activity  may 
have  a  significant  environmental  effect. 

A  second  city  requested  that 
§  58.34(a)(2)  be  more  declarative  with 
respect  to  environmental  review 
requirements  for  payment  of  principal 
and/or  interest  to  the  Federal 


government.  A  change  in  §  58.34(a)  was 
made  to  preserve  and  make  more 
generic  the  exemption  for  payments  of 
principal  and  interest  that  is  in  the 
interim  rule. 

A  third  city  suggested  that  the  final 
rule  should  make  changes  that  would 
allow  local  communities  more  latitude 
in  applying  section  106  of  the  National 
Historic  Preservation  Act  and  applicable 
regulations  in  36  CFR  part  800.  The 
Department  does  not  have  the  authority 
to  effect  changes  in  the  procedures  of 
the  State  Historic  Preservation  Officer 
(SHPO)  or  to  allow  local  communities 
more  autonomy  in  determining  which 
resources  are  historically  significant. 

A  fourth  city  made  a  nuinber  of 
suggestions  to  be  more  specific  and/or 
carry  over  some  specific  language  in  the 
interim  rule  into  this  final  rule.  Some 
clarifications  have  been  made  in  §  58.35 
of  the  final  rule. 

One  county  housing  agency  wanted 
more  clarification  about  what  would  be 
considered  "adequate  local  news 
media"  when  disseminating  information 
to  the  public.  Adequate  local  news 
media  would  be  considered  to  be  at 
least  a  newspaper  of  general  circulation 
in  the  affected  community.  A  change 
has  also  been  made  in  §  58.21  to  clarify 
that  when  there  is  no  publication  of 
Notices,  the  time  periods  start  when 
there  is  a  mailing  and  posting  of  a 
Finding  of  No  Significant  Impact 
(FONSI)  or  the  Notice  of  Intent  to 
Request  Release  of  Funds  (NOI/RROF). 
In  addition,  this  county  wanted  a 
definition  of  ^'an  individual  action"  in 
reference  to  the  categorical  exclusion  of 
one-  to  four-family  dwellings.  Some 
clarifications  have  been  made  to  §  58.35 
to  reflect  current  practices  with  respect 
to  categorical  exclusions. 

A  second  county  agency  felt  there  was 
a  contradiction  in  the  requirement  for 
the  responsible  entity  to  address  in  the 
Environmental  Review  Record  (ERR)  its 
compliance  with  §  58.6  while  §  58.34  of 
the  proposed  rule  stated  that  the 
responsible  entity  does  not  have  to 
comply  with  the  envfronmental 
requirements  of  this  part  in  the  case  of 
exempt  activities.  The  requirements  of 
§  58.6  must  be  complied  with  and  the 
responsible  entity  is  required  to  address 
these  requirements  where  applicable. 
These  requirements  apply  to  exempt 
activities,  when  there  is  no  requirement 
for  an  environmental  certification  by  the 
certify'ing  officer  that  indicates  that  all 
environmental  requirements  have  been 
met.  A  change  has  been  made  in  §  58.34 
to  remove  this  contradiction. 

A  third  county  agency  suggested  that 
the  Housing  Opportunities  for  Persons 
With  AIDS  (HOPWA)  program  should 
be  reviewed  under  part  58  because 


HOPWA  projects  are  often  funded 
jointly  with  CDBG.  HUD  has  no 
authority  to  assign  this  responsibility  to 
local  goverrmients.  However,  part  50 
and  part  58  reviews  should  not  be  done 
in  such  a  manner  that  there  is 
duplication.  If  a  review  has  already  been 
made  of  a  jointly  funded  proposal,  the 
prior  review  can  be  referenced  in 
subsequent  reviews.  The  county  agency 
suggested  additions  to  §  58.2  that  would 
define  in  more  detail  "financial 
services"  and  when  a  decrease  in  unit 
density  would  require  an  environmental 
review. 

The  Department  feels  that  these  terms 
are  adequately  defined  in  §§  58.34(a)(2) 
and  58.35(a)  and  that  further  detail 
would  not  be  appropriate.  The  county 
agency  also  raised  a  question  about  the 
proposed  deletion  of  the  reference  to 
Section  108  loans  from  §  58.34(a)  of  the 
interim  rule.  The  intent  of  this  rule  is  to 
make  requirements  more  generic  and 
not  be  program  specific.  In  response  to 
comments,  there  is  no  change  in  the 
exem.pt  classification  of  the  repaNTnent 
of  Section  108  loans  to  the  Federal 
government  and  the  comment  is 
addressed  generically  in  §  58.34(a)(ll). 
This  county  suggested  that  changes  be 
made  in  §  58.47  to  address  a  concern 
about  when  there  is  a  need  to  re- 
evaluate an  environmental  finding 
Changes  have  been  made  in  §  58.47  to 
expand  the  context  when  a  change  in 
conditions  or  a  change  in  funding 
would  require  a  re-evaluation. 

One  State  housing  agency  requested 
that  §  58.35(b)(5)  be  expanded  to 
include  homeownership  assistance  for 
new  housing  that  is  plaimed  but  may  or 
may  not  yet  be  built  In  response  to  this 
comment,  the  final  rule  expands  this 
exclusion  to  cover  assistance  to 
homebuyers  for  units  under 
construction  as  well  as  existing  housing. 
However,  housing  that  is  not  yel  under 
construction  cannot  be  covered  by  this 
exclusion  because  §  58.53fb)  does  not 
require  compliance  with  the 
environmental  laws  and  authorities 
listed  in  §  £8.5.  Assistance  to  purchase 
housing  yet  to  be  constructed,  on  a 
limited  scale,  as  identified  in 
§  58.35(a)(4).  can  be  determined  to  be 
categorically  excluded,  but  it  cannot  be 
exempt  from  the  requirements  of  §  58  5. 

A  second  State  agency  suggested  that 
environmental  reviews  conducted  by 
other  entities  on  co-funded  projects 
should  be  used  whenever  possible  This 
final  rule  encourages  combining  reviews 
conducted  by  other  entities  for  jointly 
funded  projects 

A  national  county  association  wanted 
to  know  what  was  meant  by  "broader 
review"  in  §  58.15  on  Tienng.  The 
tiering  concept  is  explained  ver\  well  in 
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the  NEPA  regulations  of  the  Council  on 
Environmental  Quality  but  focuses  on 
tiering  in  EIS  situations.  This  final  rule 
encourages  the  use  of  the  tiering 
concept  in  non-EIS  situations.  Tiering, 
for  HUD  purposes,  allows  responsible 
entities  that  have  assumed  Federal 
environmental  responsibilities  to 
complete  an  environmental  review  and 
obtain  a  release  of  funds  from  HUD 
before  the  specific  properties  to  be 
treated  have  been  identified.  Once  the 
properties  have  been  identified,  the 
responsible  entity  must  comply  with 
environmental  laws  and  authorities  that 
could  not  be  satisfied  until  the 
properties  were  identified.  The 
responsible  entity  may  use  any  available 
environmental  information.  Compliance 
with  section  106  of  the  National  Historic 
Preservation  Act  woilld  normally  occur 
when  the  properties  to  be  treated  have 
been  identified. 

Another  commenter  requested  that 
the  proposed  change  to  §  58.22 
prohibiting  recipients  from  committing 
local  (non-HUD)  hinds  before  the 
approval  of  RROF  be  dropped  in  favor 
of  the  language  in  the  present  interim 
rule.  This  suggestion  has  not  been 
adopted,  since  the  language  of  proposed 
§  58.22  better  reflects  the  intent  of  the 
Council  on  Environmental  Quality 
regulation. 

The  Department  also  received  a 
comment  on  the  Home  Investment 
Partnership  Program  interim  rule 
pubUshed  on  July  12,  1995  (60  PR 
36020)  that  is  relevant  to  this  rule.  The 
comment  objected  to  the  requirement 
contained  in  the  Home  environmental 
guidelines,  and  al.so  contained  in 
proposed  ist  58.22.  that  options  on 
property  entered  into  before  completion 
of  the  Rnvirtuinitiital  re\iew  he 
refundable,  since  refundability  is  not 
generally  a  provision  for  refundable 
options  in  favor  of  options  being  limited 
to  a  nominal  portion  of  the  purchase 
pnce. 

IV.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  .Significiiiit  Impact 
(FONSI)  with  respect  to  the 
environment  was  made  m  comiection 
with  devfilopment  of  the  September  2"). 
rt95  proposed  rule  in  accordance  with 
HI  D  regulations  in  24  CFR  Part  50 
uhu.h  laiplement  Section  U)2(2)lC)  of 
the  Nitioiial  Enviroamenlal  Policy  Act 
(NEPA)   Smce  the  chinges  made  to  the 
proposed  rule  in  this  fintil  rule  do  not 
change  ihe  impart  on  the  environnu-nt. 
the  jriginal  Findiiig  is  still  valid  The 
original  Finding  is  available  fur  public 
inspection  during  regular  business 
hours  in  the  C1ffi(.H  of  the  GentTal 


Counsel,  Rules  Docket  Clerk,  at  the 
above  address. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  vdll  not  have  substantial 
direct  effects  on  States  or  their  poUtical 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  order.  Specifically,  this  final 
rule  modifies  environmental 
requirements  for  recipients  of  HUD 
assistance  and  other  entities  that  assume 
environmental  review  responsibilities 
for  activities  and  projects  where  specific 
statutory  authority  exists  to  assign  the 
environmental  review  responsibilities  to 
the  recipients  or  to  allow  States  and 
local  governments  to  assume  those 
responsibilities  on  behalf  of  certain 
recipients. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order,  The  Family,  has  determined  that 
this  final  rule  will  not  have  potential  for 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  order.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  final 
rule,  as  those  policies  and  programs 
relate  to  family  concerns. 

Regulator)'  Flexibility  Act.  The 
Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
streamlines  part  58  and  carries  out  the 
statutory  mandate  of  providing  for  the 
assumption  of  environmental  review 
responsibilities  by  certain  recipients  of 
HUD  assistance  or  other  entities  in 
accordance  with  section  104(g)  of  the 
Housing  and  Community  Development 
.•\(  t  of  1974  and  similar  statutor\ 
provisions 

List  of  Subjects  in  24  CFR  Part  58 

Environmental  protection. 
C.uminunitv  Dovelopmont  Block  Grants, 
Eiivironmt'ntai  impact  statements.  Grant 
programs — housing  and  community 
dL•vr;lopm^»nt,  Reporting  .ind 
recordkeeping  reijuirt'nnMits. 

Ac  cordingly.  24  CFR  part  58  is 
revised  as  follows; 


PART  58— ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  ENTITiES 
ASSUMING  HUD  ENVIRONMENTAL 
RESPONSIBILITIES 

Subpart  A— Purpose,  Legal  Authority, 
Federal  Laws  and  Authorities 

Sec. 

58.1  Purpose,  scope  and  applicability. 

58.2  Terms,  abbreviations  and  definitions. 

58.4  Assumption  authority. 

58.5  Related  Federal  laws  and  authorities.- 

58.6  Other  requirements. 

Subpart  B— General  Policy:  Responsibilities 
of  Responsible  Entities 

58.10  Basic  environmental  responsibility. 

58.11  Legal  capacity  and  performance. 

58.12  Technical  and  administrative 
capacity. 

58. 1 3  Responsibilities  of  the  certifying 
officer. 

58.14  Interaction  with  State,  Federal  and 
non-Federal  entities. 

58.15  Tiering. 

58.17  Historic  Preservation  requirements 
for  prior  section  17  grants. 

58.18  Responsibilities  of  States  Assuming 
HUD  Responsibilities. 

Subpart  C — General  Policy:  Environntentai 
Review  Procedures 

58.21  Time  periods. 

58.22  Limitations  on  activities  pending 
clearance. 

58.23  Financial  assistance  for 
environmental  review 

Subpart  D — Environmental  Review  Process: 
Documentation,  Range  of  Activities,  Project 
Aggregation  and  Classification 

58.30  Environmental  Review  Process. 

58.32  Project  aggregation. 

58.33  Emergencies. 

58.34  Exempt  activities. 

58.35  Categorical  exclusions. 

58.36  Environmental  assessments. 

58.37  Environmental  impact  statement 
determinations. 

58.38  Environmental  review  record. 

Subpart  E — Environmental  Review  Process: 
Environmental  Assessments  (EA's) 

58.40    Preparing  the  environmental 

assessment. 
58  43     Dissemination  and/or  publication  of 

the  findings  of  no  significant  impact. 

58.45  Public  comment  periods. 

58.46  Time  delays  for  exceptional 
circumstances. 

58.47  Re-evaluation  of  environmental 
assessments  and  other  environmental 
findings. 

Subpart  F— Environmental  Review  Process: 
Environmental  Impact  Statement 
Determinations 

58.52  Adoption  of  other  agencies'  EISs. 

58.53  Use  of  juior  t-nvircnmental  impact 
statements 

Subpart  G — Environmental  Review  Process: 
Procedures  for  Draft,  Final  and 
Supplemental  Environmental  Impact 
Statements 

58.55  Notice  of  intent  to  prepare  an  LIS. 

58.56  .SropinR  process. 
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58.57     Lead  agency  designation. 

58.59  FHiblic  hearings  and  meetings. 

58.60  Preparation  and  filing  of 
environmental  impact  statements. 

Subpart  H — Release  of  Funds  for  Particular 
Projects 

58.70  Notice  of  intent  to  request  release  of 
funds. 

58.71  Request  for  release  of  funds  and 
certification. 

58.72  HUD  or  State  actions  on  RROFs  and 
certifications. 

58.73  Objections  to  release  of  funds. 

58.74  Time  for  objecting. 

58.75  Permissible  bases  for  objections. 

58.76  Procedure  for  objections. 

58.77  Effect  of  approval  of  certification. 
Authority:  12  U.S.C.  1707  note;  42  U.S.C. 

1437o(i)(l)  and  (2),  1437x,  3535(d).  3547, 
4332,  4852,  5304(g),  11402,  and  12838; 
E.O.  11514,  3  CFR,  1966-1970.  Comp.,  p. 
902,  as  amended  by  E.O.  11991,  3  CFR, 
1977  Comp.,  p. 123. 

Subpart  A — Purpose,  Legal  Authority, 
Federal  Laws  and  Authorities 

§  58.1    Purpose,  scope  and  applicability. 

(a)  Purpose.  Tins  part  provides 
instructions  and  guidance  to  recipients 
of  HUD  assistance  and  other  responsible 
entities  for  conducting  an 
environmental  review  for  a  particular 
project  or  activity  and  for  obtaining 
approval  of  a  Request  for  Release  of 
Funds. 

(b)  Applicability.  This  part  applies  to 
activities  and  projects  where  specific 
statutory  authority  exists  for  recipients 
or  other  responsible  entities  to  assume 
environmental  responsibilities. 
Programs  and  activities  subject  to  this 
part  include: 

(1)  Community  Development  Block 
Grant  programs  authorized  by  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974,  in  accordance 
with  section  104(g)  (42  U.S.C.  5304(g)); 

(2)  The  Rental  RehabiUtation  program 
euid  Housing  Development  Grant 
program  authorized  by  section  17  of  the 
United  States  Housing  Act  of  1937,  in 
accordance  with  sections  17(i)(l)  and 
17(i)t2)  with  respect  to  projects  and 
programs  for  which  binding 
commitments  have  been  entered  into 
prior  to  October  1, 1991,  since  section 

1 7  was  repealed  by  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  enacted  November  28. 1990  (42 
U.S.C.  1437o(i)(l)  and  (2)); 

(3)  Grants  to  States  and  units  of 
general  local  government  under  the 
Emergency  Shelter  Grant  Program. 
Supportive  Housing  program  (and  its 
predecessors,  the  Supportive  Housing 
Demonstration  program  (both 
Transitional  Housing  and  Permanent 
Housing  for  Homeless  Persons  with 
Disabilities)  and  Supplemental 


Assistance  for  Facilities  to  Assist  the 
Homeless).  Shelter  Plus  Care  program. 
Safe  Havens  for  Homeless  Individuals 
£)emonstration  Program,  and  Rural 
Homeless  Housing  Assistance, 
authorized  by  Title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act,  in 
accordance  with  section  443  (42  U.S.C. 
11402); 

(4)  The  HOME  Investment 
Partnerships  Program  authorized  by 
Title  II  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA),  in  accordance  with  section  288 
(42  U.S.C.  12838); 

(5)  Grants  to  States  and  units  of 
general  local  government  for  abatement 
of  lead-based  paint  and  lead  dust 
hazards  pursuant  to  Title  II  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act.  1992.  and  grants  for  lead-based 
paint  hazard  reduction  under  section 
1011  of  the  Housing  and  Community 
Development  Act  of  1992,  in  accordance 
with  section  lOll(o)  (42  U.S.C.  4852(o)); 

(6)(i)  Public  Housing  Programs  under 
Title  I  of  the  United  States  Housing  Act 
of  1937.  in  accordance  with  section  26 
(42  U.S.C.  1437x): 

(ii)  Indian  Housing  Programs  under 
Title  I  of  the  United  States  Housing  Act 
of  1937.  including  the  Mutual  Help 
Program,  in  accordance  with  section  26 
(42  U.S.C.  1437x):  and 

(iii)  Assistance  administered  by  a 
public  housing  agency  or  Indian 
housing  authority  under  section  8  of  the 
United  States  Housing  Act  of  1937. 
except  for  assistance  provided  under  24 
CFR  part  886,  in  accordance  with 
section  26  (42  U.S.C.  1437x); 

(7)  Special  Projects  appropriated 
under  an  appropriation  act  for  HUD. 
such  as  special  projects  under  the 
heading  "Aimual  Contributions  for 
Assisted  Housing"  in  Title  II  of  various 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Acts,  in  accordance  with  section  305(c) 
of  the  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (42 
U.S.C.  3547); 

(fi)  The  FHA  Multifamily  Housing 
Finance  Agency  Pilot  Program  under 
section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992. 
in  accordance  with  section  542(c){9)(12 
U.S.C.  1707  note);  and 

(9)  The  Self-Help  HomeowTiership 
Opportunity  Program  under  section  11 
of  the  Housing  Opportunity  Program 
Extension  Act  of  1996  (Pub.  L.  104-120. 
110  Stat.  834).  in  accordance  with 
section  ll(m)). 


S  58^    Terms,  abbreviations  and 
definitions. 

(a)  For  the  purposes  of  this  part,  the 
following  definitions  supplement  the 
uniform  terrainologv  provided  in  40 
CFR  part  1508: 

(1)  Activity  means  an  action  that  a 
grantee  or  recipient  puts  forth  as  part  of 
an  assisted  project,  regardless  of 
whether  its  cost  is  to  be  borne  by  the 
HUD  assistance  or  is  an  eligible  expense 
under  the  HUD  assistance  program. 

(2)  Certifying  Officer  means  the 
official  who  is  authorized  to  execute  the 
Request  for  Release  of  Funds  and 
Certification  and  has  the  legal  capacity 
to  carry  out  the  responsibiUties  of 
§58.13. 

(3)  Extraordinary  Circumstances 
means  a  situation  in  which  an 
environmental  assessment  (ElA)  or 
environmental  impact  statement  (EIS)  is 
not  normally  required,  but  due  to 
unusual  conditions,  an  EA  or  EIS  is 
appropriate.  Indicators  of  unusual 
conditions  are: 

(i)  Actions  that  are  unique  or  without 
precedent; 

(ii)  Actions  that  are  substantially 
similar  to  those  that  normallv  require  an 
EIS; 

(iii)  Actions  that  are  likely  to  alter 
existing  HUD  pralicy  or  HUD  mandates; 
or 

(iv)  Actions  that,  due  to  unusual 
physical  conditions  on  the  site  or  in  the 
vicinity,  have  the  potential  for  a 
significant  impact  on  the  environment 
or  in  which  the  environment  could  have 
a  significant  impact  on  users  of  the 
facility. 

(4)  Project  means  an  activity,  or  a 
group  of  integrally  related  activities, 
designed  by  the  recipient  to  accomplish, 
in  whole  or  in  part,  a  specific  objective. 

(5)  Recipient  means  any  of  the 
following  entities,  when  they  are 
eligible  recipients  or  grantees  under  a 
program  listed  in  §  58.1(b): 

(i)  A  State  that  does  not  distribute 
HUD  assistance  under  the  program  to  a 
unit  of  general  local  government; 

(ii)  Guam,  the  Nortnem  Mariana 
Islands,  the  Virgin  Islands.  .American 
Samoa,  and  Palau: 

(iii)  A  unit  of  general  local 
government; 

(iv)  An  Indian  tribe; 

(v)  (A)  With  respect  to  Public  Housing 
Programs  under  §  58.1(b)(6)(i).  a  public 
housing  agency; 

(B)  With  respect  to  Indian  Housing 
Programs  under  §  58.1(b)(6)(ii).  an 
Indian  housing  authority. 

(C)  With  respect  to  section  8 
assistance  under  §  58.1(b)(6)(iii).  a 
public  housing  agency  or  Indian 
housing  authority; 

(vi)  Any  direct  grantee  of  HLT)  for  a 
special  project  under  §  58  1(b)(7): 
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(vii)  With  respect  to  the  FHA 
Multifajnily  Housing  Finance  Agency 
Pilot  Program  under  §  58.1(bK8).  a 
qualified  housing  finance  agency;  and 

(viii)  With  respect  to  the  Self-Help 
Homeownership  Opportunity  Program 
under  §  58.1(b)(9),  any  direct  grantee  of 
HUD. 

(6)  Release  of  funds.  In  the  case  of  the 
FHA  Multifamily  Housing  Finance 
Agency  Pilot  Program  under  §  58.1(b)(8), 
Release  of  Funds,  as  used  in  this  part, 
refers  to  HUD  issuance  of  a  firm 
approval  letter,  and  Request  for  Release 
of  Funds  refers  to  a  recipient's  request 
for  a  firm  approval  letter. 

(7)  Responsible  Entity  means: 

(i)  With  respect  to  environmental 
responsibilities  under  programs  listed  in 
§  58.1(b)(1)  through  (5),  a  recipient 
under  the  program. 

(ii)  With  respect  to  environmental 
responsibilities  under  the  programs 
Hsted  in  §  58.1(b)(6)  through  (9).  a  State, 
unit  of  general  local  government,  Indian 
tribe  or  Alaska  native  village,  when  it  is 
the  recipient  under  the  program.  Non- 
recipient  responsible  entities  are 
designated  as  follows: 

(A)  For  qualified  housing  finance 
agencies,  the  State  or  a  unit  of  general 
local  government,  Indian  tribe  or  Alaska 
native  village  whose  jurisdiction 
contains  the  project  site; 

(B)  For  public  housing  agencies,  the 
unit  of  general  local  government  within 
which  the  project  is  located  that 
exercises  land  use  responsibility,  or  if 
HUD  determines  this  infeasible.  the 
county,  or  if  HUD  determines  this 
infeasible,  the  State; 

(C)  For  non-profit  organizations  and 
other  entities,  the  unit  of  general  local 
government,  Indian  tribe  or  Alaska 
native  village  within  which  the  project 
is  located  that  exercises  land  use 
responsibility,  or  if  HUD  determines 
this  infeasible,  the  county,  or  if  HUD 
determines  this  infeasible,  the  State; 

(D)  For  Indian  housing  authorities 
(outside  of  Alaska),  the  Indian  tribe  in 
whose  jurisdiction  the  project  is  located, 
or  if  the  project  is  located  outside  of  a 
reservation,  the  Indian  tribe  that 
established  the  authority;  and 

(E)  For  Indian  housing  authorities  in 
Alaska,  the  Alaska  native  village  in 
whose  community  the  project  is  located, 
or  if  HUD  determines  this  infeasible,  a 
unit  of  general  local  government  or  the 
State,  as  designated  by  HUD. 

(8)  Unit  Density  refers  to  a  chajige  in 
the  number  of  dwelling  units.  Where  a 
threshold  is  identified  as  a  percentage 
change  in  density  that  triggers  review 
requirements,  no  distinction  is  made 
between  an  increase  or  a  decrease  in 
density. 


(9)  Tiering  moans  the  evaluation  of  an 
action  or  an  activity  at  various  points  in 
the  development  process  as  a  proposal 
or  event  becomes  ripe  for  an 
Environment  Assessment  or  Review. 

(10)  Vacant  Building  means  a 
habitable  structure  that  has  been  vacant 
for  more  than  one  year. 

(b)  The  following  abbreviations  are 
used  throughout  this  part: 

(1)  CDBG — Community  Development 

Block  Grant; 

(2)  CEQ — Council  on  Environmental 

Quality; 

(3)  EA — Environmental  Assessment; 

(4)  EIS — Environmental  Impact 

Statement; 

(5)  EPA — Envirorunental  Protection 

Agency; 

(6)  ERR — Environmental  Review 

Record; 

(7)  FONSI— Finding  of  No  Significant 

Impact; 

(8)  HUD — Department  of  Housing  and 

Urban  Development; 

(9)  NAHA — Cranston-Gonzalez  National 

Affordable  Housing  Act  of  1990; 

(10)  NEPA — National  Environmental 
Policy  Act  of  1969,  as  amended; 

(11)  NOI/EIS— Notice  of  Intent  to 
Prepare  an  EIS; 

(12)  NOl/RROF— Notice  of  Intent  to 
Request  Release  of  Funds: 

(13)  ROD— Record  of  Decision; 

(14)  ROF— Release  of  Funds;  and 

(15)  RROF— Request  for  Release  of 
Funds. 

S  58.4    Assumption  autlwrtty. 

(a)  Assumption  authority  for 
responsible  entities:  General. 
Responsible  entities  shall  assume  the 
responsibility  for  environmental  review, 
decision-making,  and  action  that  would 
otherwise  apply  to  HUD  under  NEPA 
and  other  provisions  of  law  that  further 
the  purposes  of  NEPA,  as  specified  in 

§  58.5.  Responsible  entities  that  receive 
assistance  directly  from  HUD  assume 
these  responsibilities  by  execution  of  a 
grant  agreement  with  HUD  and/or  a 
legally  binding  document  such  as  the 
certification  contained  on  HUD  Form 
7015.15,  certifying  to  the  assumption  of 
environmental  responsibilities.  When  a 
State  distributes  funds  to  a  responsible 
entity,  the  State  must  provide  for 
appropriate  procedures  by  which  these 
responsible  entities  will  evidence  their 
assumption  of  environmental 
responsibilities. 

(b)  Particular  responsibilities  of  the 
States.  (1)  States  are  recipients  for 
purposes  of  directly  undertaking  a  State 
project  and  must  assume  the 
environmental  review  responsibilities 
for  the  State's  activities  and  those  of  any 
nongovernmental  entity  that  may 
participate  in  the  project.  In  this  case. 


the  State  must  submit  the  certification 
and  RROF  to  HUD  for  approval. 

(2)  States  must  exercise  HUD's 
responsibilities  in  accordance  with 

§  58.18,  with  respect  to  approval  of  a 
unit  of  local  government's 
environmental  certification  and  RROF 
for  a  HUD  assisted  project  funded 
through  the  State,  except  for  projects 
assisted  by  Section  1 7  Rental 
Rehabihtation  assistance  and  Housing 
Development  Grants.  Approval  by  the 
State  of  a  unit  of  local  govenmient's 
certification  and  RROF  satisfies  the 
Secretary's  responsibilities  under  NEPA 
and  the  related  laws  cited  in  §  58.5. 

(3)  For  section  17  Rental 
Rehabihtation  projects  and  Housing 
Development  Grants,  the  State  agency 
shall  meet  the  responsibilities  set  forth 
in  §  58.18.  However,  for  section  17 
projects,  the  State  lacks  authority  to 
approve  RROFs  and  therefore  must 
forward  to  the  responsible  HUD  Field 
Office  the  local  recipient's  certification 
and  RROF,  any  objections  to  the  release 
of  funds  submitted  by  another  party, 
and  the  State's  recommendation  as  to 
whether  HUD  should  approve  the 
certification  and  the  RROF. 

S  58.5    Reiatad  Federal  laws  and 
authorities. 

In  accordance  with  the  provisions  of 
law  cited  in  §  58.1(b),  the  responsible 
entity  must  assume  responsibilities  for 
environmental  review,  decision-making 
and  action  that  would  apply  to  HUD 
under  the  following  specified  laws  and 
autl)orities.  The  responsible  entity  must 
certify  that  it  has  complied  with  the 
requirements  that  would  apply  to  HUD 
under  these  laws  and  authorities  and 
must  consider  the  criteria,  standards, 
pohcies  and  regulations  of  these  laws 
and  authorities. 

(a)  Historic  properties.  (1)  The 
National  Historic  Preservation  Act  of 
1966  as  amended  (16  U.S.C.  470  et  seq.], 
particularly  sections  106  and  110  (16 
U.S.C.  470  and  470h-2),  except  as 
provided  in  §  58.17  for  Section  17 
projects. 

(2)  Executive  Order  11593,  Protection 
and  Enhancement  of  the  Cultural 
Environment,  May  13,  1971  (36  FR 
8921),  3  CFR  1971-1975  Comp.,  p.  559, 
particularly  section  2(c). 

(3)  Federal  historic  preservation 
regulations  as  follows; 

(i)  36  CFR  part  800  with  respect  to 
HUD  programs  other  than  Urban 
Development  Action  Grants  (UDAG); 
and 

(ii)  36  CFR  part  801  with  respect  to 
UDAG. 

(4)  The  Reservoir  Salvage  Act  of  1960 
as  amended  by  the  Archeological  and 
Historic  Preservation  Act  of  1974  (16 
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U.S.C.  469  et  seq.).  particularly  section 
3(16U.S.C.  469a-l). 

(b)  Floodplain  management  and 
wetland  protection.  (1)  Executive  Order 
11988,  Floodplain  Management,  May 
24, 1977  (42  FR  26951),  3  CFR,  1977 
Comp.,  p.  117,  as  interpreted  in  HUD 
regulations  at  24  CFR  part  55, 
particularly  section  2(a)  of  the  order 
(For  an  explanation  of  the  relationship 
between  the  decision-making  process  in 
24  CFR  part  55  arid  this  part,  see  §  55.10 
of  this  subtitle  A.) 

(2)  Executive  Order  11990,  Protection 
of  Wetlands,  May  24,  1977  (42  FR 
26961),  3  CFR,  1977  Comp.,  p.  121, 
particularly  sections  2  and  5. 

(c)  Coastal  Zone  Management.  The 
Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  1451  et  seq.),  as  amended, 
particularly  section  307(c)  and  (d)  (16 
U.S.C.  1456(c)  and  (d)). 

(d)  Sole  source  aquifers.  (1)  The  Safe 
Drinking  Water  Act  of  1974  (42  U.S.C. 
201,  300(f)  et  seq.,  and  21  U.S.C.  349) 
as  amended;  particularly  section 
1424(e)(42  U.S.C.  300h-3(e)). 

(2)  Sole  Source  Aquifers 
(Environmental  Protection  Agency — 40 
CFR  part  149). 

(e)  Endangered  species.  The 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.)  as  amended, 
particularly  section  7  (16  U.S.C.  1536). 

(f)  Wild  and  scenic  rivers.  The  Wild 
and  Scenic  Rivers  Act  of  1968  (16  U.S.C. 
1271  et  seq.)  as  amended,  particularly 
section  7(b)  and  (c)  (16  U.S.C.  1278(b) 
and  (c)). 

(g)  Air  quality.  (1)  The  Clean  Air  Act 
(42  U.S.C.  7401  et.  seq.)  as  amended; 
particularly  section  176(c)  and  (d)  (42 
U.S.C.  7506(c)  and  (d)). 

(2)  Determining  Conformity  of  Federal 
Actions  to  State  or  Federal 
Implementation  Plans  (Enviroimiental 
Protection  Agency —  40  CFR  parts  6,  51, 
and  93). 

(h)  Farmlands  protection.  (1) 
Farmland  Protection  Policy  Act  of  1981 
(7  U.S.C.  4201  et  seq.)  particularly 
sections  1540(b)  and  1541  (7  U.S.C. 
4201(b)  and  4202). 

(2)  Farmland  Protection  Policy 
(Department  of  Agriculture— 7  CFR  part 
658). 

(i)  HUD  environmental  standards. 
Applicable  criteria  and  standards 
specified  in  HUD  environmental 
regulations  (24  CFR  part  51)  (other  than 
the  runway  clear  zone  and  clear  zone 
notification  requirement  in  24  CFR 
51.303  (a)(3))  and  HUD  Notice  79-33, 
Policy  Guidance  to  Address  the 
Problems  Posed  by  Toxic  Chemicals  and 
Radioactive  Materials,  September  10, 
1979). 

(j)  Environmental  justice.  Executive 
Order  12898— Federal  Actions  to 


Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,  February  11,  1994  (59  FR 
7629),  3  CFR,  1994  Comp.  p.  859. 

§  58.6    Other  requirements. 

In  addition  to  the  duties  under  the 
laws  and  authorities  specified  in  §  58.5 
for  assumption  by  the  responsible  entity 
under  the  laws  cited  in  §  58.1(b),  the 
responsible  entity  must  comply  with  the 
followin^requirements.  Applicability  of 
the  following  requirements  does  not 
trigger  the  certification  and  release  of 
funds  procedure  under  this  part  or 
preclude  exemption  of  an  activity  under 
§  58.34(a)(ll)  and/or  the  applicability  of 
§  58.35(b).  However,  the  responsible 
entity  remains  responsible  for 
addressing  the  following  requirements 
in  its  ERR  and  meeting  these 
requirements,  where  applicable, 
regardless  of  whether  the  activity  is 
exempt  under  §  58.34  or  categorically 
excluded  under  §  58.35(a)  or  (b). 

(a)(1)  Under  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended  (42 
U.S.C.  4001-4128),  Federal  financial 
assistance  for  acquisition  and 
construction  purposes  (including 
rehabilitation)  may  not  be  used  in  an 
area  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless: 

(i)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79),  or  less 
than  one  year  has  passed  since  the 
FEMA  notification  regarding  such 
hazards;  and 

(ii)  Flood  insurance  protection  is  to  be 
obtained  as  a  condition  of  the  approval 
of  financial  assistance  to  the  property 
owner. 

(2)  Where  a  recipient  provides 
financial  assistance  for  acquisition  or 
construction  purposes  (including 
rehabilitation)  for  property  located  in  an 
area  identified  by  FEMA  as  having 
special  flood  hazards,  the  responsible 
entity  is  responsible  for  assuring  that 
flood  insurance  under  the  National 
Flood  Insurance  Program  is  obtained 
and  maintained. 

(3)  Paragraph  (a)  of  this  section  does 
not  apply  to  Federal  formula  grants 
made  to  a  State. 

(b)  Pursuant  to  the  Coastal  Barrier 
Resources  Act.  as  amended  by  the 
Coastal  Barrier  Improvement  Act  of 
1990  (16  U.S.C.  3501).  HUD  assistance 
may  not  be  used  for  most  activities 
proposed  in  the  Coastal  Barrier 
Resources  System. 

(c)  In  all  cases  involving  HUD 
assistance,  subsidy,  or  insurance  for  the 
purchase  or  sale  of  an  existing  property 


in  a  Rim  way  Clear  Zone  or  Clear  Zone, 
as  defined  in  24  CFR  part  51.  the 
responsible  entity  shall  advise  the  buyer 
that  the  property  is  in  a  runway  clear 
zone  or  clear  zone,  what  the 
implications  of  such  a  location  are,  and 
that  there  is  a  j)ossibility  that  the 
property  may,  at  a  later  date,  be 
acquired  by  the  airport  operator.  The 
buyer  must  sign  a  statement 
acknowledging  receipt  of  this 
information. 

Subpart  B— General  Policy: 
Responsibilities  of  Responsible 
Entities 

§  58.1 0    Basic  environmental 
responsit>lllty. 

In  accordance  with  the  provisions  of 
law  cited  in  §  58.1(b),  the  responsible 
entity  must  assume  the  environmental 
responsibilities  for  projects  under 
programs  cited  in  §  58.1(b),  and  in  doing 
so  must  comply  with  the  provisions  of 
NEPA  and  the  CEQ  regulations 
contained  in  40  CFTR  parts  1 500  through 
1508.  including  the  requirements  set 
forth  in  this  part.  This  includes 
responsibility  for  compliance  with  the 
applicable  provisions  and  requirements 
of  the  Federal  laws  and  authorities 
specified  in  §  58.5.  The  provisions  of  the 
CEQ  regulations  in  40  CFR  pcrts  1500 
through  1508  are  applicable  to  this  part. 

§  58.1 1    Legal  capaciity  and  performance. 

(a)  A  responsible  entity  which 
believes  that  it  does  not  have  the  legal 
capacity  to  carry  out  the  enviroimiental 
responsibilities  required  by  this  part 
must  contact  the  appropriate  local  HUD 
Office  or  the  State  for  further 
instructions.  Determinations  of  legal 
capacity  will  be  made  on  a  case-by-case 
basis. 

(b)  If  a  public  housing,  Indian 
housing,  special  project  or  self-help 
homeownership  opportunity  recipient 
objects  to  the  non-recipient  responsible 
entity  conducting  the  enviroimiental 
review  on  the  basis  of  performance, 
timing,  or  compatibiUty  of  objectives. 
HUD  will  review  the  facts  to  determine 
who  vrill  perform  the  environmental 
review. 

(c)  At  any  time.  HUD  may  reject  the 
use  of  a  responsible  entity  to  conduct 
the  environmental  review  in  a  particular 
case  on  the  basis  of  performance,  timing 
or  compatibility  of  objectives,  or  in 
accordance  with  §58. 77(d)(1) 

(d)  If  a  responsible  entity,  other  than 
a  recipient,  objects  to  performing  an 
environmental  review,  or  if  HIT) 
determines  that  the  responsible  entity 
should  not  perform  the  environmental 
review.  HUD  may  designate  another 
responsible  entity  to  conduct  the  review 
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in  accordance  with  this  part  or  may 
itsfclf  conduct  the  environmental  review 
in  accordance  with  the  provisions  of  24 
CFR  part  50. 

§  58.12    Technical  and  admlnlstratlvt 
capacity. 

The  respon.sible  entity  must  develop 
the  technical  and  administrative 
capability  necessarv  to  comply  with  40 
CFR  parts  1500  through  1508  and  the 
requirements  of  this  part. 

$  58. 1 3    RMponslbltltiaa  of  the  certltylng 
offlcef. 

Under  the  terms  of  the  certification 
required  by  §58.71,  a  responsible 
entity's  certifying  officer  is  the 
'"responsible  Federal  ofricial"  as  that 
term  is  used  in  section  102  of  NEPA  and 
in  statutory'  provisions  cited  in  §  58.1(b). 
The  Certifying  Officer  is  therefore 
responsible  for  all  the  requirements  of 
section  102  of  NEPA  and  the  related 
provisions  in  40  CFR  parts  1500  through 
1508,  and  24  CFR  part  58.  including  the 
related  Federal  authorities  listed  in 
§  58.5  The  Certifying  Officer  must  also: 

(a)  Represent  the  responsible  entity 
and  be  subject  to  the  jurisdiction  of  the 
Federal  courts  The  Certifying  Officer 
will  not  be  represented  by  the 
Department  of  Justice  in  court,  and 

lb)  Ensure  that  the  responsible  entity 
reviews  and  comments  on  all  EISs 
prepared  for  Federal  projects  that  may 
have  an  impact  on  the  recipient's 
program. 

§  58. 1 4    Interaction  with  State.  Federal  and 
non-Federal  entities. 

A  responsible  entity  shall  consult,  as 
appropriate,  environmental  agencies. 
State.  Federal  and  non-Federal  entities 
and  the  public  in  the  preparation  of  an 
EIS,  EA  or  other  environmental  reviews 
undertaken  under  the  related  laws  and 
authorities  cited  in  §  58  5  and  §  58.6. 
The  responsible  entity  must  also 
cooperate  with  other  agencies  to  reduce 
duplication  between  NEPA  and 
comparable  environmental  review 
requirements  of  the  State  (see  40  CFR 
1506.2(b)  and  (c))  The  responsible 
entity  must  prepare  its  EAs  and  EISs  so 
that  they  comply  with  the 
environmental  review  requirements  of 
both  Federal  and  State  laws  unless 
otherwise  specified  or  provided  by  law. 
Slate,  Federal  and  local  agencies  may 
participate  or  act  in  a  joint  lead  or 
cooperating  agencv  capacity  in  the 
preparation  of  |oiiit  EISs  (see  40  CFR 
1501  5(b)  and  1501.6)  A  single  EIS  may 
be  prepared  and  adopted  by  multiple 
users  to  the  extent  that  the  review 
addresses  the  relevant  environmental 
issues  and  there  is  a  written  agreement 
between  the  cooperating  agencies  which 


sets  forth  the  coordinated  and  overall 
responsibilities. 

§58.15    Tiering. 

Responsible  entities  may  tier  their 
environmental  reviews  and  assessments 
to  eliminate  repetitive  discussions  of  the 
same  issues  at  subsequent  levels  of 
review.  Tiering  is  appropriate  when 
there  is  a  requirement  to  evaluate  a 
poUcy  or  proposal  in  the  early  stages  of 
development  or  when  site-specific 
analysis  or  mitigation  is  not  currently 
feasible  and  a  more  narrow  or  focused 
analysis  is  better  done  at  a  later  date. 
The  site  specific  review  need  only 
reference  or  summarize  the  issues 
addressed  in  the  broader  review.  The 
broader  review  should  identify  and 
evaluate  those  issues  ripe  for  decision 
and  exclude  those  issues  not  relevant  to 
the  policy,  program  or  project  under 
consideration.  The  broader  review 
should  also  establish  the  policy, 
standard  or  process  to  be  followed  in 
the  site  specific  review.  The  Finding  of 
No  Significant  Impact  (FONSI)  with 
respect  to  the  broader  assessment  shall 
include  a  summary  of  the  assessment 
and  identify  the  significant  issues  to  be 
considered  in  site  specific  reviews. 
Subsequent  site-specific  reviews  will 
not  require  notices  or  a  Request  for 
Release  of  Funds  unless  the  Certifying 
Officer  determines  that  there  are 
unanticipated  impacts  or  impacts  not 
adequately  addressed  in  the  prior 
review.  A  tiering  approach  can  be  used 
for  meeting  environmental  review 
requirements  in  areas  designated  for 
special  focus  in  local  Consolidated 
Plans.  Local  and  State  Governments  are 
encouraged  to  use  the  Consolidated  Plan 
process  to  facilitate  environmental 
reviews. 

§  58.1 7    Historic  Preservation  requlren>ents 
for  prior  section  17  grants. 

A  recipient  of  a  section  17  grant  shall 
comply  with  the  historic  preservation 
requirements  of  this  part  and  existing 
grant  agreements. 

§  58.18    Responsibilities  of  States 
Assuming  HUO  Responsibilities. 

(a)  States  that  elect  to  administer  a 
HUD  program  shall  ensure  that  the 
program  complies  with  the  provisions  of 
this  part.  The  State  must 

(1)  Designate  the  State  agency  or 
agencies  which  will  be  responsible  for 
carrying  out  the  requirements  and 
administrative  responsibilities  set  forth 
in  subpart  H  of  this  part  and  which  will: 

(i)  Develop  a  monitoring  and 
enforcement  program  for  post-review 
actions  on  environmental  reviews  and 
monitor  compliance  with  any 
environmental  conditions  included  in 
the  award. 


(ii)  Receive  public  notices,  RROFs  and 
certifications  from  recipients  pursuant 
to  §§  58.70  and  58.71;  accept  objections 
from  the  public  and  from  other  agencies 
(§  58.73);  and  perform  other  related 
responsibilities  regarding  releases  of 
funds. 

(2)  Fulfill  the  State  role  in  subpart  H 
relative  to  the  time  period  set  for  the 
receipt  and  disposition  of  comments, 
objections  and  apf)eals  (if  any)  on 
particular  projects. 

(b)  States  administering  section  17 
Programs  shall  assume  the 
responsibilities  set  forth  in  this  section 
for  overseeing  the  State  recipient's 
performance  and  compliance  with 
NEPA  and  related  Federal  authorities  as 
set  forth  in  this  part,  including  receiving 
RROFs  and  environmental  certifications 
for  particular  projects  from  State 
recipients  and  objections  from 
government  agencies  and  the  public  in 
accordance  with  the  procedures 
contained  in  subpart  H  of  this  part.  The 
State  shall  forward  to  the  responsible 
HUD  Field  Office  the  environmental 
certification,  the  RROF  and  any 
objections  received,  and  shall 
recommend  whether  to  approve  or 
disapprove  the  certification  and  RROF. 

Subpart  C — General  Policy: 
Environmental  Review  Procedures 

§  58.21    Time  periods. 

All  time  periods  in  this  part  shall  be 
counted  in  calendar  days.  The  first  day 
of  a  time  period  begins  at  12:01  a.m. 
local  time  on  the  day  following  the 
publication  or  the  mailing  and  posting 
date  of  the  notice  which  initiates  the 
time  period. 

§  58.22    Limitations  on  activities  pending 
clearance. 

(a)  A  recipient  may  not  commit  HUD 
assistance  funds  under  a  program  listed 
in  §  58.1(b)  on  an  activity  or  project 
until  HUD  or  the  State  has  approved  the 
recipient's  RROF  and  the  related 
certification  of  the  responsible  entity.  In 
addition,  until  the  RROF  and  related 
certification  has  been  approved,  the 
recipient  may  not  commit  non-HUD 
funds  on  an  activity  or  project  under  a 
program  listed  in  §  58.1(b)  if  the  activity 
or  project  would  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives.  If  an 
activity  is  exempt  under  §  58.34,  or  not 
subject  to  §  58.5  under  §  58.35(b),  no 
RROF  is  required  and  a  recipient  may 
undertake  the  activity  immediately  after 
the  award  of  the  assistance. 

(b)  An  option  agreement  on  a 
proposed  site  or  property  is  allowable 
prior  to  the  completion  of  the 
environmental  review  if  the  option 


agreement  is  subject  to  a  determination 
by  the  recipient  on  the  desirability  of 
the  property  for  the  project  as  a  result 
of  the  completion  of  the  envirorunental 
review  in  accordance  with  this  part  and 
the  cost  of  the  option  is  a  nominal 
portion  of  the  purchase  price.  There  is 
no  constraint  on  the  purchase  of  an 
option  by  third  parties  that  have  not 
been  selected  for  HUD  funding,  have  no 
responsibility  for  the  environmental 
review  and  have  no  say  in  the  approval 
or  disapproval  of  the  project. 

(c)  Relocation.  Funds  may  be 
committed  for  relocation  assistance 
before  the  approval  of  the  RROF  and 
related  certification  for  the  project 
provided  that  the  relocation  assistance 
is  required  by  24  CFR  part  42. 

§  58.23    Financial  assistance  for 
environmental  review. 

The  costs  of  envirorunental  reviews, 
including  costs  inciured  in  complying 
with  any  of  the  related  laws  and 
authorities  cited  in  §  58.5  and  §  58.6,  are 
eligible  costs  to  the  extent  allowable 
under  the  HUD  assistance  program 
regulations. 

Subpart  D — Environmental  Review 
Process:  Documentation,  Range  of 
Activities,  Project  Aggregation  and 
Classification 

S  58.30    Environmental  Review  Process. 

(a)  The  environmental  review  process 
consists  of  all  the  actions  that  a 
responsible  entity  must  take  to 
determine  compliance  with  this  part. 
The  envirorunental  review  process 
includes  ail  the  compliance  actions 
needed  for  other  activities  and  projects 
that  are  not  assisted  by  HUD  but  are 
aggregated  by  the  responsible  entity  in 
accordance  with  §  58.32. 

(b)  The  envirorunental  review  process 
should  begin  as  soon  as  a  recipient 
determines  the  projected  use  of  HUD 
assistance. 

§  58.32    Project  aggregation. 

(a)  A  responsible  entity  must  group 
together  and  evaluate  as  a  single  project 
all  individual  activities  which  are 
related  either  on  a  geographical  or 
functional  basis,  or  are  logical  parts  of 

a  composite  of  contemplated  actions. 

(b)  In  deciding  the  most  appropriate 
basis  for  aggregation  when  evaluating 
activities  under  more  than  one  program, 
the  responsible  entity  may  choose: 
functional  aggregation  when  a  specific 
type  of  activity  (e.g.,  water 
improvements)  is  to  take  place  in 
several  separate  locales  or  jurisdictions; 
geographic  aggregation  when  a  mix  of 
dissimilar  but  related  activities  is  to  be 
concentrated  in  a  fairly  specific  project 
area  (e.g..  a  combination  of  water,  sewer 


and  street  improvements  and  economic 
development  activities);  or  a 
combination  of  aggregation  approaches, 
which,  for  various  project  locations, 
considers  the  impacts  arising  from  each 
functional  activity  and  its 
interrelationship  with  other  activities. 

(c)  The  purpose  of  project  aggregation 
is  to  group  together  related  activities  so 
that  the  responsible  entity  can: 

(1)  Address  adequately  and  analyze, 
in  a  single  environmental  review,  the 
separate  and  combined  impacts  of 
activities  that  are  similar,  connected  and 
closely  related,  or  that  are  dependent 
upon  other  activities  and  actions.  (See 
40  CFR  1508.25(a)). 

(2)  Consider  reasonable  alternative 
coiurses  of  action. 

(3)  Schedule  the  activities  to  resolve 
conflicts  or  mitigate  the  individual, 
combined  and/or  cumulative  effects. 

(4)  Prescribe  mitigation  measiu'es  and 
safeguards  including  project  {dtematives 
and  modifications  to  individual 
activities. 

(d)  Multi-year  project  aggregation.  (1) 
Release  of  funds.  When  a  recipient's 
planning  and  program  development 
provide  for  activities  to  be  implemented 
over  two  or  more  years,  the  responsible 
entity's  envirorunental  review  should 
consider  the  relationship  among  all 
component  activities  of  the  multi-year 
project  regardless  of  the  source  of  funds 
and  address  and  evaluate  their 
ctunulative  environmental  effects.  The 
estimated  range  of  the  aggregated 
activities  and  the  estimated  cost  of  the 
total  project  must  be  listed  and 
described  by  the  responsible  entity  in 
the  environmental  review  and  included 
in  the  RROF.  The  release  of  funds  wdll 
cover  the  entire  project  period. 

(2)  When  one  or  more  of  the 
conditions  described  in  §  58.47  exists, 
the  recipient  or  other  responsible  entity 
must  re-evaluate  the  environmental 
review. 

§  58.33    Emergencies. 

(a)  In  the  cases  of  emergency,  disaster 
or  inuninent  threat  to  health  and  safety 
which  warrant  the  taking  of  an  action 
with  significant  environmental  impact, 
the  provisions  of  40  CFR  1506.11  shall 

apply- 

(b)  If  funds  are  needed  on  an 
emergency  basis  and  when  adherence  to 
separate  comment  periods  would 
prevent  the  giving  of  assistance,  the 
combined  Notice  of  FONSI  and  the 
Notice  of  the  Intent  to  Request  Release 
of  Funds  may  be  disseminated  and/ or 
published  simultaneously  with  the 
submission  of  the  Request  for  Release  of 
Funds  (RROF).  The  combined  Notice  of 
FONSI  and  NOI/ROF  shall  state  that  the 
funds  are  needed  on  an  immediate 


emergency  basis  due  to  a  Presidentially 
declared  disaster  and  that  the  comment 
periods  have  been  combined.  The 
Notice  shall  also  invite  commenters  to 
submit  their  comments  to  both  HUD  and 
the  responsible  entity  issuing  the  notice 
to  assure  that  these  comments  will 
receive  full  consideration. 

§58.34    Exempt  activities. 

(a)  Except  for  the  applicable 
requirements  of  §  58.6,  the  responsible 
entity  does  not  have  to  comply  with  the 
requirements  of  this  part  or  undertake 
any  enviromnental  review,  consultation 
or  other  action  imder  NEPA  and  the 
other  provisions  of  law  or  authorities 
cited  in  §  58.5  for  the  activities  exempt 
by  this  section  or  projects  consisting 
solely  of  the  following  exempt  activities: 

(1)  Environmental  and  other  studies, 
resource  identificatiflh  and  the 
development  of  plans  and  strategies; 

(2)  Information  and  financial  services: 

(3)  Administrative  and  management 
activities; 

(4)  Public  services  that  will  not  have 
a  physical  impact  or  result  in  any 
physical  changes,  including  but  not 
limited  to  services  concerned  with 
employment,  crime  prevention,  child 
care,  health,  drug  abuse,  education, 
counseling,  energy  conservation  and 
welfare  or  recreational  needs; 

(5)  Insf>ections  and  testing  of 
properties  for  hazards  or  defects; 

(6)  Purchase  of  insurance; 

(7)  Purchase  of  tools; 

(8)  Engineering  or  design  costs; 

(9)  Technical  assistance  and  training; 

(10)  Assistance  for  temporary  or 
permanent  improvements  that  do  not 
alter  envirorunental  conditions  and  are 
limited  to  protection.  rep>air  or 
restoration  activities  necessary  only  to 
control  or  arrest  the  effects  from 
disasters,  imminent  threats  or  physical 
deterioration; 

(11)  Payment  of  principal  and  interest 
on  loans  made  or  obligations  guaranteed 
by  HUD; 

(12)  Any  of  the  categorical  exclusions 
Usted  in  §  58.35(a)  provided  that  there    ' 
are  no  circumstances  which  require 
compliance  with  any  other  Federal  laws 
and  authorities  cited  in  §  58.5. 

(b)  A  recipient  does  not  have  to 
submit  cui  RROF  and  certification,  and 
no  further  approval  from  HUD  or  the 
State  will  be  needed  by  the  recipient  for 
the  drawdown  of  funds  to  carry  out 
exempt  activities  and  projects.  However, 
the  responsible  entity  must  document  in 
writing  its  determination  that  each 
activity  or  project  is  exempt  and  meets 
the  conditions  specified  for  such 
exemption  under  this  section. 
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$  58.35    Catsgohcal  •xcluslons. 

Categorical  exclusion  refers  to  a 
category  of  activities  for  which  no 
environmental  Impact  statement  or 
environmental  assessment  and  finding 
of  no  significant  impact  under  NEPA  is 
required,  except  m  extraordinary 
circumstances  (see  §  58.2(a)(3l)  m  which 
a  normally  excluded  activity  may  have 
a  significant  impact  Compliance  with 
the  other  applicable  Federal 
environmental  laws  and  authorities 
listed  in  §  58.5  is  required  for  any 
categorical  exclusion  listed  in  paragraph 
(a)  of  this  section. 

(a)  Categorical  exclusions  subject  to 
§58  5  The  following  activities  are 
categorically  excluded  under  NEPA,  but 
may  be  subject  to  review  under 
authorities  listed  in  §  58  5: 

(1)  Acquisition,  repair,  improvement, 
reconstruction,  or  renabilitalion  of 
public  facilities  and  improvements 
(other  than  buildings)  when  the 
facilities  and  improvements  are  in  place 
and  will  be  retained  in  the  same  use 
without  change  in  size  or  capacity  of 
more  than  20  percent  (e.g.,  replacement 
of  water  or  sewer  lines,  reconstruction 
of  curbs  and  sidewalks,  repaying  of 
streets). 

(2)  Special  projects  directed  to  the 
removal  of  material  and  architectural 
barriers  that  restrict  the  mobility  of  and 
accessibility  to  elderly  and  handicapped 
persons. 

(3)  Rehabilitation  of  buildings  and 
improvements  when  the  following 
conditions  are  met; 

(i)  In  the  case  of  multifamily 
residential  buildings: 

(A)  Unit  density  is  not  changed  more 
than  20  percent: 

(B)  The  project  does  not  involve 
changes  in  land  use  from  residential  to 
non-residential;  and 

(C)  The  estimated  cost  of 
rehabilitation  is  less  than  75  percent  of 
the  total  estimated  cost  of  replacement 
after  rehabilitation. 

(ii)  In  the  case  of  non-residential 
structures,  including  commercial, 
industrial,  and  public  buildings: 

(A)  The  facilities  and  improvements 
are  in  place  and  will  not  be  changed  in 
size  or  capacity  by  more  than  20 
percent;  and 

(B)  The  activity  does  not  involve  a 
change  in  land  use,  such  as  from  non- 
residential to  residential,  commercial  to 
industrial,  or  from  one  industrial  use  to 
another. 

(4)  An  individual  action  on  a  one-  to 
four-familv  dwelling  or  an  individual 
action  on  a  project  of  five  or  more  units 
developed  on  scattered  sites  when  the 
sites  are  more  than  2.000  feet  apart  and 
there  are  not  more  than  four  units  on 
any  one  site. 


(5)  Acquisition  or  disposition  of  an 
existing  structure  or  acquisition  of 
vacant  land  provided  that  the  structure 
or  land  acquired  or  disposed  of  will  be 
retained  for  the  same  use. 

(6)  Combinations  of  the  above 
activities. 

(b)  Categorical  exclusions  not  subject 
to  §  58  5.  The  Department  has 
determined  that  the  following 
categorically  excluded  activities  would 
not  alter  any  conditions  that  would 
require  a  review  or  compliance 
determination  under  the  Federal  laws 
and  authorities  cited  in  §  58.5.  When  the 
following  kinds  of  activities  are 
undertaken,  the  responsible  entity  does 
not  have  to  publish  a  NOI/RROF  or 
execute  a  certification  and  the  recipient 
does  not  have  to  submit  a  RROF  to  HUD 
(or  the  State)  except  in  the 
circumstances  described  in  paragraph 
(c)  of  this  section.  Following  the  award 
of  the  assistance,  no  further  approval 
from  HUD  or  the  State  will  be  needed 
with  respect  to  environmental 
requirements,  except  where  paragraph 
(c)  of  this  section  applies.  The  recipient 
remains  responsible  for  carrying  out  any 
applicable  requirements  under  §  58.6. 

(1)  Tenant-based  rental  assistance; 

(2)  Supportive  services  including,  but 
not  limited  to,  health  care,  housing 
services,  permanent  housing  placement, 
day  care,  nutritional  services,  short-term 
payments  for  rent/mortgage/utility 
costs-,  and  assistance  in  gaining  access  to 
local.  State,  and  Federal  government 
benefits  and  services; 

(3)  Operating  costs  including 
maintenance,  security,  operation, 
utihties,  furnishings,  equipment, 
supphes.  staff  training  and  recruitment 
and  other  incidental  costs; 

(4)  Economic  development  activities, 
including  but  not  limited  to,  equipment 
purchase,  inventory  financing,  interest 
subsidy,  operating  expenses  and  similar 
costs  not  associated  with  construction 
or  expansion  of  existing  operations; 

(5)  Activities  to  assist  homeownership 
of  existing  "or  new  dwelling  units  not 
assisted  with  Federal  funds"  including 
closing  costs  and  down  payment 
assistance  to  home  buyers,  interest 
buydowns  and  similar  activities  that 
result  in  the  transfer  of  title  to  a 
property; 

(6)  Affordable  housing  pre- 
development  costs  including  legal, 
consulting,  developer  and  other  costs 
related  to  obtaining  site  options,  project 
financing,  administrative  costs  and  fees 
for  loan  commitments,  zoning 
approvals,  and  other  related  activities 
which  do  not  have  a  physical  iinpact. 

(c)  Circumstances  requiring  NEPA 
review  If  a  responsible  entity 
determines  that  an  activity  or  project 


identified  in  paragraph  (a)  or  (b)  of  this 
section,  because  of  extraordinary 
circiunstances  and  conditions  at  or 
affecting  the  location  of  the  activity  or 
project,  may  have  a  significant 
environmental  effect,  it  shall  comply 
with  all  the  requirements  of  this  part. 

(d)  The  Environmental  Review  Record 
(ERR)  must  contain  a  well  organized 
written  record  of  the  process  and 
determinations  made  under  this  section. 

§58.36    EnvlronrTMntal  assessments. 

If  a  project  is  not  exempt  or 
categorically  excluded  under  §§  58.34 
and  58.35,  the  responsible  entity  must 
prepare  an  EA  in  accordance  with 
subpart  E  of  this  part.  If  it  is  evident 
without  preparing  an  EA  that  an  EIS  is 
required  under  §  58.37,  the  responsible 
entity  should  proceed  directly  to  an  EIS. 

f  58.37    Environmental  impact  statement 
determinations. 

(a)  An  EIS  is  required  when  the 
project  is  determined  to  have  a 
potentially  significant  impact  on  the 
human  environment. 

(b)  An  EIS  is  required  under  any  of 
the  following  circumstances,  except  as 
provided  in  paragraph  (c)  of  this 
section: 

(1)  The  project  would  provide  a  site 
or  sites  for,  or  result  in  the  construction 
of,  hospitals  or  nursing  homes 
containing  a  total  of  2,500  or  more  beds. 

(2)  The  project  would  remove, 
demolish,  convert  or  substantially 
rehabilitate  2,500  or  more  existing 
housing  units  (but  not  including 
rehabilitation  projects  categorically 
excluded  under  §  58.35),  or  would  result 
in  the  construction  or  installation  of 
2,500  or  more  housing  units,  or  would 
provide  sites  for  2,500  or  more  housing 
units. 

(3)  The  project  would  provide  enough 
additional  water  and  sewer  capacity  to 
support  2,500  or  more  additional 
housing  units.  The  project  does  not  have 
to  be  specifically  intended  for 
residential  use  nor  does  it  have  to  be 
totally  new  construction.  If  the  project 
is  designed  to  provide  upgraded  service 
to  existing  development  as  well  as  to 
serve  new  development,  only  that 
portion  of  the  increased  capacity  which 
is  intended  to  serve  new  development 
should  be  counted. 

(c)  If,  on  the  basis  of  an  EA.  a 
responsible  entity  determines  that  the 
thresholds  in  paragraph  (b)  of  this 
section  are  the  sole  reason  for  the  EIS, 
the  responsible  entity  may  prepare  a 
FONSI  pursuant  to  40  CFR  1501.4.  In 
such  cases,  the  FONSI  must  be  made 
available  for  public  review  for  at  least 
30  days  before  the  responsible  entity 


makes  the  final  determination  whether 
to  prepare  an  EIS. 

(d)  Notwithstanding  paragraphs  (a) 
through  (c)  of  this  section,  an  EIS  is  not 
required  where  §  58.53  is  appHcable. 

(e)  Recommended  EIS  Format.  The 
responsible  entity  must  use  the  EIS 
format  recommended  by  the  CEQ 
regulations  (40  CFR  1502.10)  unless  a 
determination  is  made  on  a  particular 
project  that  there  is  a  compelling  reason 
to  do  otherwise.  In  such  a  case,  the  EIS 
format  must  meet  the  minimum 
requirements  prescribed  in  40  CFR 
1502.10. 

§58.38    Environmental  review  record. 

The  responsible  entity  must  maintain 
a  written  record  of  the  environmental 
review  undertaken  under  this  part  for 
each  project.  This  document  will  be 
designated  the  "Environmental  Review 
Record"  (ERR),  and  shall  be  available 
for  public  review.  The  responsible 
entity  must  use  the  current  HUD- 
recommended  formats  or  develop 
equivalent  formats. 

(a)  ERR  Documents.  The  ERR  shall 
contain  all  the  envirorunental  review 
documents,  public  notices  and  written 
determinations  or  environmental 
findings  required  by  this  part  as 
evidence  of  review,  decisionmaking  and 
actions  pertaining  to  a  particular  project 
of  a  recipient.  The  document  shall: 

(1)  Describe  the  project  and  the 
activities  that  the  recipient  has 
determined  to  be  part  of  the  project; 

(2)  Evaluate  the  effects  of  the  project 
or  the  activities  on  the  human 
environment; 

(3)  Document  compliance  with 
applicable  statutes  and  authorities,  in 
particular  those  cited  in  §  58.5  and  58.6; 
and 

(4)  Record  the  written  determinations 
and  other  review  findings  required  by 
this  part  (e.g.,  exempt  and  categorically 
excluded  projects  determinations, 
findings  of  no  significant  impact). 

(b)  Other  documents  and  information. 
The  ERR  shall  also  contain  verifiable 
source  documents  and  relevant  base 
data  used  or  cited  in  EAs,  EISs  or  other 
project  review  documents.  These 
documents  may  be  incorporated  by 
reference  into  the  ERR  provided  that 
each  source  document  is  identified  and 
available  for  inspection  by  interested 
parties.  Proprietary  material  and  special 
studies  prepared  for  the  recipient  that 
are  not  otherwise  generally  available  for 
public  review  shall  not  be  incorporated 
by  reference  but  shall  be  included  in  the 
ERR. 


Sut>part  E— Environmantal  Review 
Process:  Environmental  Assessments 
(EAs) 

§  58.40    Preparing  ttw  environmental 
assessment 

The  responsible  entity  may  prepare 
the  EA  using  the  HUD  recommended 
format.  In  preparing  an  EA  for  a 
particular  project,  the  responsible  entity 
must; 

(a)  Determine  existing  conditions  and 
describe  the  character,  features  and 
resources  of  the  project  area  and  its 
surroundings;  identif>'  the  trends  that 
are  likely  to  continue  in  the  absence  of 
the  project. 

(b)  Identify  all  potential 
environmental  impacts,  whether 
beneficial  or  adverse,  and  the  conditions 
that  would  change  as  a  result  of  the 
project. 

(c)  Identify,  analyze  and  evaluate  all 
impacts  to  determine  the  significance  of 
their  effects  on  the  human  environment 
and  whether  the  project  will  require 
further  compliance  under  related  laws 
and  authorities  cited  in  §  58.5  and 
§58.6. 

(d)  Examine  and  recommend  feasible 
ways  in  which  the  project  or  external 
factors  relating  to  the  project  could  be 
modified  in  order  to  eliminate  or 
minimize  adverse  environmental 
impacts. 

(e)  Examine  alternatives  to  the  project 
itself,  if  appropriate,  including  the 
alternative  of  no  action. 

(0  Complete  all  environmental  review 
requirements  necessary  for  the  project's 
compliance  with  applicable  authorities 
cited  in  §§  58.5  and  58.6. 

(g)  Based  on  steps  set  forth  in 
paragraph  (a)  through  (f)  of  this  section, 
make  one  of  the  following  findings: 

(1)  A  Finding  of  No  Significant  Impact 
(FONSI),  in  which  the  responsible  entity 
determines  that  the  project  is  not  an 
action  that  will  result  in  a  significant 
impact  on  the  quality  of  the  human 
environment.  The  responsible  entity 
may  then  proceed  to  §  58.43. 

(2)  A  finding  of  significant  impact,  in 
which  the  project  is  deemed  to  be  an 
action  which  may  significantly  affect 
the  quality  of  the  human  environment. 
The  responsible  entity  must  then 
proceed  with  its  environmental  review 
under  subpart  F  or  G  of  this  part. 

§  58.43    Dissemination  and/or  put>lication 
of  the  findings  of  no  significant  impact 

(a)  If  the  responsible  entity  makes  a 
finding  of  no  significant  impact,  it  must 
prepare  a  FONSI  notice,  using  the 
current  HUD-recommended  format  or  an 
equivalent  format.  As  a  minimum,  the 
responsible  entity  must  send  the  FONSI 
notice  to  individuals  and  groups  known 


to  be  interested  in  the  activities,  to  the 
local  news  media,  to  the  appropriate 
tribal,  local.  State  and  Federal  agencies; 
to  the  Regional  Offices  of  the 
Environmental  Protection  Agency 
having  jurisdiction  and  to  the  HUD 
Field  Office  (or  the  State  where 
applicable).  The  responsible  entity  may 
also  publish  the  FONSI  notice  in  a 
newspaper  of  general  circulation  in  the 
affected  community.  If  the  notice  is  not 
published,  it  must  also  be  prominently 
displayed  in  public  buildings,  such  as 
the  local  Post  Office  and  within  the 
project  area  or  in  accordance  vdth 
procediu^s  established  as  part  of  the 
citizen  participation  process. 

(b)  The  responsible  entity  may 
disseminate  or  publish  a  FONSI  notice 
at  the  same  time  it  disseminates  or 
publishes  the  NOI/RROF  required  by 

§  58.70.  If  the  notices  are  released  as  a 
combined  notice,  the  combined  notice 
shall: 

(1)  Clearly  indicate  that  it  is  intended 
to  meet  two  separate  procedural 
requirements;  and 

(2)  Advise  the  public  to  specify  in 
their  comments  which  "notice"  their 
comments  address. 

(c)  The  responsible  entity  must 
consider  the  comments  and  make 
modifications,  if  appropriate,  in 
response  to  the  comments,  before  it 
completes  its  environmental 
certification  and  before  the  recipient 
submits  its  RROF.  If  funds  will  be  used 
in  Presidentially  declared  disaster  areas, 
modifications  resulting  from  public 
comment,  if  appropriate,  must  be  made 
before  proceeding  with  the  expenditure 
of  funds. 

§  58.45    Public  comment  periods. 

(a)  Notice  of  finding  of  no  significant 
impact:  15  days  from  date  of  publication 
or  if  no  publication.  18  days  from  the 
date  of  mailing  and  posting. 

(b)  Notice  of  intent  to  request  release 
of  funds;  7  days  from  date  of  publication 
or  if  no  publication.  10  days  from  date 
of  mailing  and  posting. 

(c)  Concurrent  or  combined  notices: 
Same  as  FONSI  notice. 

§  58.46    Time  delays  for  exceptional 
circumstances. 

The  responsible  entity  must  make  the 
FONSI  available  for  public  comments 
for  30  davs  before  the  recipient  files  the 
RROF  when: 

(a)  There  is  a  considerable  interest  or 
controversy  concerning  the  project; 

(b)  The  proposed  project  is  similar  to 
other  projects  that  normally  require  the 
preparation  of  an  EIS;  or 

(c)  The  project  is  unique  and  without 
precedent. 
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§  58.47    R«-«valuatk>n  of  •nvironmental 
••••••nMnts  and  otttar  anvironnMntal 

findings. 

(a)  A  responsible  entity  must  re- 
evaluate its  enviroomental  findings 
when: 

(1)  The  recipient  proposes  substantial 
changes  in  the  nature,  magnitude  or 
extent  of  the  project,  including  adding 
new  activities  not  anlicipated  in  the 
original  scopw  of  the  project; 

(2)  There  are  new  circumstances  and 
environmental  conditions  which  may 
affect  the  project  or  have  a  bearing  on 
its  impact,  such  as  concealed  or 
unexpected  conditions  discovered 
during  the  implementation  of  the 
project  or  activity  which  is  proposed  to 
be  continued:  or 

(3)  The  recipient  proposes  the 
selection  of  an  alternative  not  in  the 
original  finding. 

(d)  The  purpose  of  the  responsible 
entity's  re-evaluation  is  to  determine  if 
the  original  findings  are  still  valid.  If  the 
original  findings  are  still  valid  but  the 
data  or  conditions  upon  which  they 
were  based  have  changed,  the 
responsible  entity  must  aunend  the 
original  findings  and  update  its  ERR  by 
including  this  re-evaluation  and  its 
determination  based  on  its  findings.  If 
the  responsible  entity  determines  that 
the  original  findings  are  no  longer  valid, 
it  must  prepare  an  EA  or  an  EIS  if  its 
evaluation  indicates  potentially 
significant  impacts.  Where  the  recipient 
is  not  the  responsible  entity,  the 
recipient  must  inform  the  responsible 
entity  promptly  of  any  proposed 
substantial  changes  under  paragraph 
|a)(l)  of  this  section,  new  circumstances 
or  environmental  conditions  under 
paragraph  (a)(2)  of  this  Section,  or  any 
proposals  to  select  a  different  alternative 
under  paragraph  ia)(.'))  of  this  section, 
and  must  then  permit  the  responsible 
entity  to  re-evaluatp  the  findings  before 
proceeding. 

Subpart  F — Environmental  Review 
Process:  Environmental  Impact 
Statement  Determinations 

§  58.52    Adoption  of  other  agencies'  EISs. 

The  respon.sible  entity  may  adopt  a 
draft  or  final  EIS  prepared  by  another 
agenrv  provided  that  the  EIS  was 
prepared  in  accordance  with  40  C.FR 
part.s  1,500  through  1508   If  the 
responsible  entity  adopts  an  hlS 
prepared  by  another  agency,  the 
procedure  in  40  CFR  1506.  l  shall  be 
followed.  An  adopted  ELS  may  have  to 
be  revised  and  modified  to  adapt  it  to 
the  particular  enviroi, mental  conditions 
an(i  circumstances  of  the  project  if  these 
are  different  from  the  project  reviewed 
in  tiie  EiS.  In. such  cases  the  responsible 


entity  must  prepare,  circulate,  and  file 
a  supplemental  draft  EIS  in  the  marmer 
prescribed  in  §  58.60(d)  and  otherwise 
comply  with  the  clearance  and  time 
requirements  of  the  EIS  process,  except 
that  scoping  requirements  under  40  CFR 
1501.7  shall  not  apply.  The  agency  that 
prepared  the  original  EIS  should  be 
informed  that  the  responsible  entity 
intends  to  amend  and  adopt  the  EIS. 
The  responsible  entity  may  adopt  an  EIS 
when  it  acts  as  a  cooperating  agency  in 
its  preparation  under  40  CFR  1506.3. 
The  responsible  entity  is  not  required  to 
re-circulate  or  file  the  EIS,  but  must 
complete  the  clearance  process  for  the 
RROF.  The  decision  to  adopt  an  EIS 
shall  be  made  a  part  of  the  project  ERR. 

§  58.53    Uae  of  prior  anvfronmantal  Impact 
statements. 

Where  any  final  EIS  has  been  listed  in 
the  Federal  Register  for  a  project 
pursuant  to  this  part,  or  where  an 
areawide  or  similar  broad  scale  final  EIS 
has  been  issued  and  the  EIS  anticipated 
a  subsequent  project  requiring  an 
environmental  clearance,  then  no  new 
EIS  is  required  for  the  subsequent 
project  if  all  the  following  conditions 
are  met: 

(a)  The  ERR  contains  a  decision  based 
on  a  finding  pursuant  to  §  58.40  that  the 
proposed  project  is  not  a  new  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  The 
decision  shall  include: 

(1)  References  to  the  prior  EIS  and  its 
evaluation  of  the  environmental  factors 
affecting  the  proposed  subsequent 
action  subject  to  NEPA; 

(2)  An  evaluation  of  any 
environmental  factors  which  may  not 
have  been  previously  assessed,  or  which 
may  have  significantly  changed; 

(3)  An  analysis  showing  that  the 
proposed  project  is  consistent  with  the 
location,  use,  and  density  assumptions 
for  the  site  and  with  the  timing  and 
capacity  of  the  circulation,  utility,  and 
other  supporting  infrastructure 
assumptions  in  the  prior  EIS, 

(4)  Documentation  showing  that 
where  the  previous  EIS  called  for 
mitigating  measures  or  other  corrective 
a(  tion.  these  are  completed  to  the  extent 
reasonable  given  the  current  state  of 
development 

(b)  The  prior  final  EIS  has  been  filed 
wiihin  five  (51  years,  and  updated  as 
follows. 

(1)  The  EIS  has  been  updated  to 
reflect  any  significant  revisions  made  to 
the  assumptions  under  which  the 
original  EIS  wts  prepared; 

[2]  The  EIS  has  been  updated  t'> 
reflect  new  environmenlal  issues  and 
data  or  jf^gislation  and  implementing 
regulations  which  niyy  haxe  significant 


enviroiunental  impact  on  the  project 
area  covered  by  the  prior  EIS. 

(c)  There  is  no  litigation  pending  in 
connection  with  the  prior  EIS.  and  no 
final  judicial  finding  of  inadequacy  of 
the  prior  EIS  has  been  made. 

Subpart  G — Environmetital  Review 
ProcMs:  Procedures  for  Draft,  Final 
aiKl  Suppletnental  Environmental 
impact  Statements 

158.56    Notice  of  Intent  to  prspara  an  EIS. 

As  soon  as  practicable  after  the 
responsible  entity  decides  to  prepare  an 
EIS.  it  must  publish  a  NOI/EIS,  using 
the  HUD  recommended  format  and 
disseminate  it  in  the  same  manner  as 
required  by  40  CFR  parts  1500  through 
1508. 

S58.56    Scoping  process. 

The  determination  on  whether  or  not 
to  hold  a  scoping  meeting  will  depend 
on  the  same  circumstances  and  factors 
as  for  the  holding  of  public  hearings 
under  §  58.59.  The  responsible  entity 
must  wait  at  least  15  days  after 
disseminating  or  publishing  the  NOI/ 
EIS  before  holding  a  scoping  meeting. 

}  58.57    Lesd  agency  designation. 

If  there  are  several  agencies  ready  to 
assume  the  lead  role,  the  responsible 
entity  must  make  its  decision  based  on 
the  criteria  in  40  CFR  1501.5(c).  If  the 
responsible  entity  and  a  Federal  agency 
are  unable  to  reach  agreement,  then  the 
responsible  entity  must  notify  HUD  (or 
the  State,  where  applicable).  HUD  (or 
the  State)  will  assist  in  obtaining  a 
determination  based  on  the  procedure 
set  forth  in  40  CFR  1501.5(e). 

S  58.59    Public  hearings  and  meetings. 

(a)  Factors  to  consider.  In  determining 
whether  or  not  to  hold  public  hearings 
in  accordance  with  40  CFR  1506.6.  the 
responsible  entity  must  consider  the 
following  factors: 

(1)  The  magnitude  of  the  project  in 
terms  of  economic  costs,  the  geographic 
area  involved,  and  the  uniqueness  or 
size  of  commitment  of  resources 
involved. 

(2)  The  degree  of  interest  in  or 
controversy  concerning  the  project. 

(3)  The  complexity  of  the  issues  and 
the  likelihood  that  information  will  be 
presented  at  the  hearing  which  will  be 
of  assistance  to  the  responsible  ontitv 

(4)  The  extent  to  which  public 
involvement  has  been  achieved  through 
other  means. 

(b)  Pwcedure.  All  public  hearings 
must  be  preceded  by  a  notice  of  public 
hearing,  which  must  be  published  in  the 
local  news  media  15  days  before  the 
hearing  date.  The  Notice  must: 
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(1)  State  the  date,  time,  place,  and 
purpose  of  the  hearing  or  meeting. 

(2)  Describe  the  project,  its  estimated 
costs,  and  the  project  area. 

(3)  State  that  persons  desiring  to  be 
heard  on  environmental  issues  will  be 
afforded  the  opportunity  to  be  heard. 

(4)  State  the  responsible  entity's  name 
and  address  and  the  name  and  address 
of  its  Certifying  Officer. 

(5)  State  what  documents  are 
available,  where  they  can  be  obtained, 
and  any  charges  that  may  apply. 

§58.60    Preparation  and  fiiing  of 
environmental  impact  statements. 

(a)  The  responsible  entity  must 
prepare  the  draft  environmental  impact 
statement  (DEIS)  and  the  final 
environmental  impact  statements  (FEIS) 
using  the  current  HUD  recommended 
format  or  its  equivalent. 

Cb)  The  responsible  entity  must  file 
and  distribute  the  (DEIS)  and  the  (FEIS) 
in  the  following  manner: 

(1)  Five  copies  to  EPA  Headquarters: 

(2)  Five  copies  to  EPA  Regional 
Office; 

(3)  Copies  made  available  in  the 
responsible  entity's  and  the  recipient's 
office; 

(4)  Copies  or  simmiaries  made 
available  to  persons  who  request  them; 
and 

(5)  FEIS  only— one  copy  to  State, 
HUD  Field  Office,  and  HUD 
Headquarters  library, 

(c)  The  responsible  entity  may  request 
vraivers  from  the  time  reqvurements 
specified  for  the  draft  and  final  EIS  as 
prescribed  in  40  CFR  1506.6. 

(d)  When  substantial  changes  are 
proposed  in  a  project  or  when 
significant  new  circumstances  or 
information  becomes  available  during 
an  environmental  review,  the  recipient 
may  prepare  a  supplemental  EIS  as 
prescribed  in  40  CFR  1502.9. 

(e)  The  responsible  entity  must 
prepare  a  Record  of  Decision  (ROD)  as 
prescribed  in  40  CFR  1502.2. 


Subpart  H    Releeae  of  Funds  for 
Particular  Projects 


158.70    Notice  of  intent  to  request  I 
of  funds. 

The  NOI/RROF  must  be  disseminated 
and/or  published  in  the  manner 
prescribed  by  §  58.43  and  §  58.45  before 
the  certification  is  signed  by  the 
responsible  entity. 

f  58.71    Request  for  relesse  of  funds  and 
certification. 

(a)  The  RROF  and  certification  shall 
be  sent  to  the  appropriate  HUD  Field 
Office  (or  the  State,  if  applicable), 
except  as  provided  in  paragraph  (b)  of 
this  section.  This  request  shall  be 


executed  by  the  Certifying  Officer,  The 
request  shall  describe  the  specific 
project  and  activities  covered  by  the 
request  and  contain  the  certification 
required  under  the  appUcable  statute 
cited  in  §  58.1(b).  The  RROF  and 
certification  must  be  in  a  form  specified 
by  HUD. 

(b)  When  the  responsible  entity  is 
conducting  an  environmental  review  on 
behalf  of  a  recipient,  as  provided  for  in 
§  58.10,  the  recipient  must  provide  the 
responsible  entity  with  all  available 
project  and  environmental  information 
and  refrain  from  undertaking  any 
physical  activities  or  choice  limiting 
actions  imtil  HUD  (or  the  State,  if 
applicable)  has  approved  its  request  for 
release  of  funds,  llie  certification  form 
-exeaited  by  the  responsible  entity's 

certifying  officer  shall  be  sent  to  the 
recipient  diat  is  to  receive  the  assistance 
along  with  a  description  of  any  special 
environmental  conditions  that  must  be 
adhered  to  in  carrying  out  the  project. 
The  recipient  is  to  submit  the  RROF  and 
the  certification  of  the  responsible  entity 
to  HUD  (or  the  State,  if  applicable) 
requesting  the  release  of  funds.  The 
recipient  must  agree  to  abide  by  the 
special  conditions,  procedures  and 
requirements  of  the  environmental 
review,  and  to  advise  the  responsible 
entity  of  any  pr<^>osed  diange  in  the 
scope  of  the  project  or  any  change  in 
environntMital  conditions. 

(c)  If  the  responsible  entity 
determines  th^  aome  of  the  activities 
are  exempt  under  applicable  provisions 
of  this  part,  the  responsible  entity  shall 
advise  the  recipient  that  it  may  commit 
funds  for  these  activities  as  soon  as 
programmatic  authorization  is  received. 
This  finding  shall  be  documented  in  the 
ERR  maintained  by  the  responsible 
entity  and  in  the  recipient's  project  files. 

158.72    »1UD  or  Stsis  Actions  on  RROFs 
and  certtflcstionSa 

The  actions  which  HUD  (or  a  State) 
may  take  with  respect  to  a  recipient's 
environmental  certification  and  RROF 
are  as  follows: 

(a)  In  the  absence  of  any  receipt  of 
objection  to  the  contrary,  except  as 
provided  in  paragraph  (b)  of  this 
section,  HUD  (or  the  State)  will  assume 
the  validity  of  the  certification  and 
RROF  and  will  approve  these 
dociunents  after  expiration  of  the  15-day 
period  prescribed  by  statute. 

(b)  HUD  (or  the  State)  may  disapprove 
a  certification  and  RROF  if  it  has 
knowledge  that  the  responsible  entity 
has  not  complied  with  the  items  in 

§  58.75,  or  that  the  RROF  and 
certification  are  inaccurate. 

(c)  In  cases  in  which  HUD  has 
approved  a  certification  and  RROF  but 


subsequently  leams  (e.g..  through 
monitoring)  that  the  recipient  violated 
§  58.22  or  the  recipient  or  responsible 
entity  otherwise  failed  to  comply  with 
a  clearly  appUcable  environmental 
authority.  HUD  shall  impose 
appropriate  remedies  and  sanctions  in 
accord  with  the  law  and  regulations  for 
the  program  under  which  the  violation 
was  found. 


§58.73    Ob)ectlons  to  riiiaai  of  funds. 

HUD  (or  the  State)  will  not  approve 
the  ROF  for  any  project  before  15 
calendar  days  have  elapsed  bma  the 
time  of  receipt  of  the  RROF  and  the 
certification  or  from  the  time  specified 
in  the  notice  published  pursviant  to 
$  58.70,  whichever  is  later.  Any  ^enam 
or  agency  may  object  to  a  recipient's 
RROF  and  the  related  certification. 
However,  the  objections  must  meet  the 
conditions  and  procedures  set  forth  in 
subpart  H  of  this  part.  HUD  [at  the 
State)  can  refuse  the  RROF  and 
certification  on  any  grounds  set  forth  in 
§  58.75.  All  decisions  by  HUD  (at  the 
State)  regardiiig  the  RROF  and  the 
certification  shall  be  final. 

§58.74    Time  for  obfacling. 

All  objections  must  be  received  by 
HUD  (or  the  State)  within  15  days  from 
the  time  HUD  (or  the  State)  receives  the 
recipient's  RROF  and  the  related 
certification,  or  within  the  time  period 
specified  in  the  notice,  whichever  is 
later. 


HUD  (or  the  State),  will  consider 
objections  claiming  a  reqwnsible 
entity's  noncompUance  with  this  part 
based  only  on  any  of  the  following 
grounds: 

(a)  The  certification  was  not  in  hct 
executed  by  the  responsible  entity's 
Certifying  Officer. 

(b)  The  responsible  entity  has  hiled  to 
make  one  of  the  two  findings  pursuant 
to  §  58.40  or  to  make  the  written 
determination  required  by  §§  58.35, 
58.47  or  58.53  for  the  project,  as 
applicable. 

(c)  The  responsible  entity  has  omitted 
one  or  more  of  the  steps  set  forth  at 
subpart  E  of  this  part  for  the 
preparation,  publication  and  completion 
of  an  EA. 

(d)  The  responsible  entity  has  omitted 
one  or  more  of  the  steps  set  forth  at 
subparts  F  and  G  of  this  part  for  the 
conduct,  preparation,  publication  and 
completion  of  an  EIS. 

(e)  The  recipient  has  committed  funds 
or  incurred  costs  not  authorized  by  this 
part  before  release  of  funds  and 
approval  of  the  environmental 
certification  bv  HUD  or  the  State. 
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(f)  Another  Federal  agency  acting 
pursuant  to  40  CFR  part  1504  has 
submitted  a  written  finding  that  the 
project  is  unsatisfactory  from  the 
standpoint  of  environmental  quality 

§  58.76    Procedure  for  obi«ctions. 

A  person  or  agency  objecting  to  a 
responsible  entity's  RROF  and 
certification  shall  submit  objections  in 
writing  to  HIID  (or  the  State).  The 
objections  shall: 

(a)  Include  the  name,  address  and 
telephone  number  of  the  person  or 
agency  submitting  the  objection,  and  be 
signed  bv  the  person  or  authorized 
official  of  an  agency. 

(b)  Be  dated  when  signed 

(c)  Describe  the  basis  for  objection 
and  the  facts  or  legal  authority 
supporting  the  objection 

fcl)  State  when  a  copy  of  the  objection 
was  mailed  or  delivered  to  the 
responsible  entity's  Certifying  Officer. 

§  58.77    Effect  of  approval  of  certification. 

(a)  Responsibilities  of  HUD  and 
States.  HLT)'s  (or.  where  applicable,  the 
State's)  approval  of  the  certification 
shall  be  deemed  io  satisfy  the 
responsibilities  of  the  Secretary  under 
NTPA  and  related  provisions  of  law- 
cited  at  §  58  5  insofar  as  those 
responsibilities  relate  to  the  release  of 
funds  as  authorized  by  the  applicable 
provisions  of  law  cited  m  §  58. 1  (b). 

(b)  Public  and  agency  redress  Persons 
and  agencies  seeking  redress  in  relation 
to  environmental  reviews  covered  by  an 
approved  certification  shall  deal  with 
the  responsible  entity  and  not  with 
HUD.  It  is  HlFD's  policy  to  refer  all 
inquiries  and  complaints  to  the 


responsible  entity  and  its  Certifying 
Officer.  Similarly,  the  State  (where 
applicable)  may  direct  persons  and 
agencies  seeking  redress  in  relation  to 
environmental  reviews  covered  by  an 
approved  certification  to  deal  with  the 
responsible  entity,  and  not  the  State, 
and  may  refer  inquiries  and  complaints 
to  the  responsible  entity  and  its 
Certifying  Officer.  Remedies  for 
noncompliance  are  set  forth  in  program 
regulations. 

(c)  Implementation  of  environmental 
review  decisions.  Projects  of  a  recipient 
will  require  post-review  monitoring  and 
other  inspection  and  enforcement 
actions  by  the  recipient  and  the  State  or 
HUD  {using  procedures  provided  for  in 
program  regulations)  to  assure  that 
decisions  adopted  through  the 
environmental  review  process  are 
carried  out  during  project  development 
and  implementation. 

(d)  Responsibility  for  monitoring  and 
training.  (1)  At  least  once  every  three 
years,  HUD  intends  to  conduct  in-depth 
monitoring  and  exercise  quality  control 
(through  training  and  consultation)  over 
the  environmental  activities  performed 
bv  responsible  entities  under  this  part. 
Limited  monitoring  of  these 
environmental  activities  will  be 

c  onducted  during  each  program 
monitoring  site  visit.  If  through  limited 
or  in-depth  monitoring  of  these 
environmental  activities  or  by  other 
means.  HUD  becomes  aware  of  any 
environmental  deficiencies.  HUD  may 
take  one  or  more  of  the  following 
actions: 

(i)  In  the  case  of  problems  found 
during  limited  monitoring,  HUD  may 


schedule  in-depth  monitoring  at  an 
earlier  date  or  may  schedule  in-depth 
monitoring  more  frequently; 

(ii)  HUD  may  require  attendance  by 
staff  of  the  responsible  entity  at  HUD- 
sponsored  or  approved  training,  which 
will  be  provided  periodically  at  various 
locations  around  the  country; 

(iii)  HUD  may  refuse  to  accept  the 
certifications  of  environmental 
compliance  on  subsequent  grants; 

(iv)  HUD  may  suspend  or  terminate 
the  responsible  entity's  assumption  of 
the  environmental  review 
responsibility; 

(v)  HUD  may  initiate  sanctions, 
corrective  actions,  or  other  remedies 
specified  in  program  regulations  or 
agreements  or  contracts  with  the 
recipient. 

(2)  HUD's  responsibilities  and  action 
under  paragraph  (d)(1)  of  this  section 
shall  not  be  construed  to  limit  or  reduce 
any  responsibility  assumed  by  a 
responsible  entity  with  respect  to  any 
particular  release  of  funds  under  this 
part.  Whether  or  not  HUD  takes  action 
under  paragraph  (d)(1)  of  this  section, 
the  Certifying  Officer  remains  the 
responsible  Federal  official  under 
§  58.13  with  respect  to  projects  and 
activities  for  which  the  Certifying 
Officer  has  submitted  a  certification 
under  this  part. 

Dated:  March  27,  1996. 
Henry  G.  Cisneros, 

Secretan' 

[PR  Doc.  96-10467  Filed  4-29-96;  845  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Audits  of  Institutions  of  HIghsr 
Education  and  Othsr  Non-Proflt 
Institutions 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Final  Revision  of  OMB  Circular 

A-133.  "Audits  of  Institutions  of  Higher 

Education  and  Other  Non-Profit 

Institutions." 

summary:  This  revision  of  Office  of 
Management  and  Budget  (OMB) 
Circular  A-133  establishes  a  uniform 
system  of  auditing  for  institutions  of 
higher  education  and  other  non-profit 
organizations.  One  of  the  more 
significant  revisions  is  that  the 
threshold  for  when  an  entity  is  required 
to  have  an  audit  is  raised  from  $25,000 
to  $300,000.  This  will  significantly 
reduce  audit  costs  for  many  small  non- 
profit organizations.  Other  significant 
changes  are:  additional  guidance  for 

program-specific  audits  (§ .235), 

audit  findings  (§ .510),  and  audit 

findings  follow-up  (§ .315);  a 

report  submission  due  date  which  is 
shortened  from  13  to  9  months  and  a 
report  submission  process  that  includes 
a  certification  form  and  streamlined 

filing  requirements  (§ .320);  and. 

a  new  risk-based  approach  for  major 

program  determination  (§ .520). 

DATES:  The  standards  set  forth  in 

§ .400  of  the  Attachment  to  this 

Circular,  which  apply  directly  to 
Federal  agencies,  shall  be  effective  July 
1,  1996.  and  shall  apply  to  audits  of 
fiscal  years  ending  on  or  after  lune  30. 
1997  The  standards  set  forth  in  this 
Circular  that  Federal  agencies  are  to 
apply  to  non-profit  organizations  shall 
be  adopted  by  Federal  agencies  in 
codifieid  regulations  not  later  than 
November  30.  1996.  so  that  they  will 
apply  to  audits  of  fiscal  years  ending  on 
or  after  June  30,  1997,  with  the 

exception  that  k» 305(b)  of  the 

.Attachment  applies  to  audits  of  fiscal 
years  ending  on  or  after  June  30,  1999 
ADDRESSES:  A  copy  of  the  Cirr  ular  may 
be  obtained  from  the  OMB  fax 
information  line.  202-393-9068. 
document  number  1133.  OMB  home 
page  on  the  internet  which  is  currently 
lixated  at  http  //www.whitehouse  gov/ 
VVH/EOP/omb,  or  by  writing  or  calling 
the  Office  of  Administration. 
Publications  Office,  room  2200,  New 
Executive  Office  Building.  Washington. 
DC  20503,  telephone  (202)  39.S-7332 

FOR  FURTHER  INFORMATION  CONTACT: 
Recipients  should  contact  their 
cognizant  or  oversight  agency  for  audit, 
or  Federal  awarding  agency,  as  may  be 


appropriate  in  the  circumstances. 
Subrecipients  should  contact  their  pass- 
through  entity.  Federal  agencies  should 
contact  Sheila  O.  Conley.  Office  of 
Management  and  Budget,  Office  of 
Federal  Financial  Management. 
Financial  Standards  and  Reporting 
Branch,  telephone  (202)  395-3993.  fax 
(202)  395^915. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Office  of  Management  and  Budget 
(OMB)  received  approximately  150 
letters  providing  approximately  1600 
individual  comments  in  response  to  the 
Federal  Register  proposal  of  March  17, 
1995  (60  FR  14594-14606).  Letters  came 
from  Federal  agencies  (including  Offices 
of  Inspectors  General).  State 
governments  (including  State  auditors), 
certified  public  accountants  (CPAs), 
internal  auditors,  non-profit 
organizations  (including  colleges  and 
universities),  professional  organizations, 
and  others.  All  comments  were 
considered  in  developing  this  final 
revision. 

Section  B  presents  a  summary  of  the 
major  public  comments  grouped  by 
subject  and  a  response  to  each 
comment.  Other  changes  were  made  to 
increase  clarity  and  readability. 

B.  Public  Comments  and  Responses 

Common  Rule  Format 

Comment  Several  commenters 
suggested  that  the  implementation  of 
the  Circular  be  done  using  the  "common 
rule"  format  so  that  all  affected  Federal 
agencies  could  codify  the  provisions  of 
the  Qrcular  without  change  and  prior  to 
the  effective  date. 

Response:  Circular  A-133  was 
reformatted  to  facilitate  codification  by 
Federal  agencies. 

Uniform  Audit  Requirements 

Comment:  In  the  preamble  of  the 
proposed  revision,  OMB  stated  a  plan  to 
seek  modifications  to  the  Single  Audit 
Act  of  1984  (31  use.  Chapter  75)  and 
OMB  Circular  No.  A-128,  "Audits  of 
State  and  Lcxial  Governments."  such 
that  one  law  and  one  circular  could 
covf  r  both  State  and  local  governments 
and  nonprofit  organizations. 
Commenters  strongly  supported  this 
change 

Responses:  Even  though  Circular  A- 
133  does  not  apply  to  State  and  local 
governments,  provisions  were  made  to 
easily  adapt  Circular  A-133  to  include 
State  and  local  governments  if  the 
Single  Audit  Act  is  amended.  For 
example,  changes  were  made  to  the  risk- 
based  approach  to  determine  major 
programs  for  circumstances  that  most 


likely  will  only  occur  in  large  Statewide 
single  audits. 

Increased  Threshold  for  Audit 

Comment:  Commenters 
overwhelmingly  supported  raising  the 
threshold  for  audit,  with  the  majority 
supporting  the  proposed  threshold  of 
$300,000.  A  common  statement  in  favor 
of  this  change  was  that  it  would  reduce 
audit  costs,  while  still  providing 
adequate  audit  coverage  of  Federal 
programs. 

Response:  This  final  revision  raises 
the  audit  threshold  to  $300,000.  Pass- 
through  entities  should  make 
appropriate  changes  in  their  agreements 
with  subrecipients  to  reflect  that 
Circular  A-133  no  longer  requires  an 
audit  for  entities  expending  less  than 
the  $300,000  threshold.  Also,  pass- 
through  entities  will  need  to  consider 
this  change,  review  their  overall 
subrecipient  monitoring  process,  and 
decide  what,  if  any.  additional 
monitoring  procedures  may  be 
necessary  to  ensure  subrecipient 
compliance  for  the  subrecipients  not 
required  to  have  a  Circular  A-133  audit. 
It  is  expected  these  monitoring 
procedures  could  be  more  targeted  and 
less  costly  than  the  full  Circular  A-133 
audit. 

Special  Provision  for  Certain  Small 
Subrecipients 

Comment:  Most  commenters  opposed 
the  provision  to  allow  Federal  agencies 
to  require  pass-through  entities  to 
arrange  for  audits  of  subrecipients 
receiving  less  than  the  $300,000.  A 
reason  often  cited  was  that  this 
provision  defeats  the  purpose  of  raising 
the  audit  threshold. 

Response:  This  provision  was 
included  in  the  proposed  revision  to 
provide  audit  coverage  of  Federal 
programs,  such  as  the  Job  Training 
Partnership  Act  (JTPA)  programs,  which 
are  structured  such  that  substantial 
service  delivery  and  expenditure  of 
Federal  funds  are  made  by  subrecipients 
that  expend  less  than  $300,000  in 
Federal  awards. 

The  provision  has  not  been  added  to 
the  Circular.  However,  it  is  important  to 
note  that  both  the  pass-through  entity 
and  the  pass-through  entity's  auditor 
have  responsibilities  for  these  funds 
even  when  an  audit  of  the  subrecipient 
is  not  required.  The  pass-through  entity 
is  still  responsible  to  monitor  the 
activities  of  the  subrecipient  and  ensure 
that  Federal  awards  are  only  used  for 
authorized  purposes.  Additional 
monitoring  procedures  may  be 
necessary  when  a  material  amount  of 
program  funds  is  passed  through  to 
subrecipients  which  are  not  audited. 
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The  pass-through  entitys  auditor  is 
responsible  for  performing  sufficient 
tests  to  support  an  opinion  on 
compliance  for  each  major  program. 
When  subrecipients  which  are  not 
audited  expend  a  material  amount  of 
funds  from  a  major  program,  the  auditor 
will  need  to  consider  obtaining 
compliance  assurances  by  reviewing  the 
pass-through  entity's  records  and 
monitoring  procedures,  performing 
additional  procedures  to  determine 
compliance,  such  as  testing  the 
subrecipient's  records,  or  a  combination 
of  procedures.  In  addition,  the  pass- 
through  entity's  auditor  is  responsible 
for  determining  whether  the  pass- 
through  entity's  system  for  monitoring 
subrecipients  is  adequate  and  whether 
subrecipient  noncompliance 
necessitates  adjustment  of  the  pass- 
through  entity's  records. 

Consideration  of  Triennial  Audit 

Comment:  In  the  preamble  of  the 
proposed  revision,  OMB  stated  it  was 
considering  a  triennial  audit  approach 
and  requested  comments  on  its 
feasibility.  Commenters  from  non-profit 
organizations  supported  a  triennial 
audit  approach.  Reasons  cited  were 
relief  of  audit  burden  and  a  reduction  in 
the  number  of  audits  required  to  be 
reviewed  as  part  of  subrecipient 
monitoring. 

However,  Federal  agency  commenters 
were  opposed  to  a  triennial  audit 
approach  and  cited  problems,  such  as  it 
would  alert  the  non-profit  organization 
in  advance  of  which  years  should  be 
audited,  significantly  complicate  the 
risk-based  approach  for  selecting  major 
programs  (e.g..  under  the  risk-based 
approach  a  large  program  is  only 
required  to  be  audited  once  every  three 
years  and  with  triennial  audits  this 
could  be  once  in  every  nine  years),  and 
result  in  only  limited  cost  savings  (e.g., 
under  the  triennial  audit  approach  a 
financial  statement  audit  and  testing  of 
internal  control  would  still  be  required). 

Response:  The  triennial  audit 
approach  was  not  added  to  the  Circular. 
However,  the  Circular  does  provide 
significant  audit  relief  to  non-profit 
organizations  by  raising  the  audit 
•threshold  from  $25,000  to  $300,000. 
allowing  a  risk -based  approach  to 
selecting  major  programs,  and 
streamlining  the  report  distribution 
process  by  use  of  a  certification  form. 
The  risk-based  approach  will  permit 
low-risk  non-profit  organizations  to 
reduce  the  f)ercentage  of  Federal 
expenditures  required  to  be  covered  as 
major  programs.  The  certification  form, 
as  discussed  later  in  this  supplementary 
information,  will  simplify  the  pass- 


through  entity's  review  of  subrecipient 
reports  which  have  no  audit  findings. 

Risk-Based  Approach  To  Determine 
Major  Programs 

Comment:  Except  for  comments  from 
CPAs,  the  commenters  supported  the 
risk-based  approach  as  presented.  CPA 
commenters  opposed  the  risk-based 
approach  and  cited  as  reasons  that  it 
was  inappropriate  for  the  auditor  to 
determine  major  programs,  there  could 
be  problems  in  submitting  a  proposal  to 
conduct  a  Circular  A-133  audit  when  it 
is  not  knowm  in  advance  which 
programs  will  be  audited,  and  there 
would  possibly  be  cost  increases  for  the 
auditor  to  perform  risk  assessments. 
While  State  auditor  commenters 
supported  the  risk-based  approach, 
those  from  the  larger  States  cited 
implementation  problems  in  performing 
risk  assessments  on  a  large  number  of 
Type  B  programs. 

Response:  The  auditor  is  best  suited 
to  determine  major  programs  for 
reasons,  such  as  independence  and  the 
understanding  of  risk  to  Federal 
programs  obtained  as  part  of  the  audit. 
Therefore,  the  proposal  has  been 
adopted,  with  no  changes  made  to  the 
requirement  for  the  auditor  to  determine 
major  programs.  However,  in 
recognition  of  the  concerns  expressed 
relative  to  larger  audits.  Appendix  1 

(§ .520),  Major  Program 

Determination,  was  modified  as  follows: 

Step  1  (§ .520(b)(1))  was 

modified  to  provide  a  sliding  scale  in 
determining  Type  A  programs.  This 
change  only  affects  auditees  with 
Federal  expenditures  over  $100  million. 

Step  2  (§ .520(c)(2))  was 

modified  to  permit  a  Federal  agency, 
with  OMB  approval,  to  designate  that  a 
low-risk  Type  A  program  could  not  be 
considered  low-risk.  This  designation 
could  be  for  reasons,  such  as  to  help  the 
Federal  agency  comply  with  Section  405 
of  the  Government  Management  Reform 
Act  (P.L.  103-356). 

Step  3  (§ .520(d)(2))  was 

modified  to  add  a  sliding  scale  which 
defines  relatively  small  Federal 
programs  in  terms  of  a  percentage  of 
total  Federal  expenditures.  This  benefits 
very  large  audits  by  reducing  the 
number  of  Type  B  programs  for  which 
the  auditor  must  perform  risk 
assessments.  The  decrease  in  the  total 
amount  of  Federal  expenditures  subject 
to  audit  will  be  relatively  small  because 
of  the  wide  difference  in  size  between 
the  largest  and  smallest  Federal 
programs. 

Step  4  (§ .520(e))  was  modified 

to  only  require  one-half  of  the  high-risk 
Type  B  programs  to  be  audited  as  major 
and  provide  a  limit  that  the  number  of 


these  Type  B  programs  audited  as  major 
need  not  exceed  the  number  of  low-nsk 
Type  A  programs. 

However,  should  the  auditor  choose 
not  to  exclude  a  low-risk  Type  A 
program,  this  would  not  affect  the  limit. 
The  Umit  is  on  the  number  of  low-risk 
Type  A  programs,  not  the  number 
excluded.  Also,  even  though  larger 
dollar  Type  A  programs  may  be 
excluded  as  low-risk,  they  may  still 
need  to  be  audited  to  meet  the  50 
percent  rule. 

To  mitigate  any  implementation 
problems  with  the  risk-based  approach, 
the  provision  for  deviation  from  use  of 

risk  criteria  pro\'ided  in  § .520(i) 

applies  to  the  first  year  this  Circular  is 
applicable  and  permits  auditors  to  defer 
implementation  of  the  risk-based 
approach  for  one  year. 

Implementation  of  the  Risk-Based 
Approach  To  Determining  Major 
Programs 

Comment:  A  commenter  inquired 
whether  a  Type  A  program  may  be 
considered  low-risk  when  it  was 
audited  as  a  major  program  in 
accordance  with  the  prior  Circular  A- 
133,  issued  March  8,  1990.  and 
otherwise  met  the  criteria  in  Appendix 
1 ,  step  2  to  be  classified  as  low-risk. 

Response:  The  reference  in  Appendix 

1,  step  2  (§ .520(c)(1))  to  the  two 

most  recent  audit  periods  means  audit 
periods  in  which  the  audit  was 
performed  either  under  the  prior 
Circular  A-133  or  this  revision. 
Therefore,  a  Type  A  program  which 
meets  the  App)endix  1 .  step  2 

(§ .520(c)(1))  criteria  for  low-risk 

based  on  the  results  of  an  audit 
performed  in  accordance  with  the  prior 
Circular  A-133  may  be  considered  low- 
risk.  Similarly,  the  reference  in  the 
criteria  for  a  low-risk  auditee  in 

Appendix  3  (§ .530)  to  the 

preceding  two  years  applies  to  audits 
performed  either  under  the  prior 
Circular  A-133  or  this  revision. 

Request  for  a  Program  To  Be  Audited  as 
a  Major  Program 

Comment:  Several  commenters 
expressed  concern  that  the  pro\  ision  for 
a  Federal  agency  or  pass-through  entity 
to  request  a  program  to  be  audited  as  a 
major  program  would  significantly 
increase  the  work  required  for  single 
audits  and  requested  that  it  be  removed 
A  few  commenters  also  expressed 
concern  that  these  programs  would  not 
count  towards  meeting  the  50  percent 
rule. 

Response:  This  provision  has  been 
adopted;  however,  a  change  was  made 
to  allow  programs  audited  as  major 
under  this  process  to  count  towards 


19136 


Federal  Register  /  Vol.  61,  No.  84   /  Tuesday.  April  30,  1996  /  Notices 


meeting  the  50  percent  rule  This 
process  does  not  significanlly  change 
tho  authority  Federal  agencit^s  and  pass- 
through  entities  now  have  to  perform 
additional  audits  as  long  as  they  pay  for 
them  The  addition  is  that  these  audits 
mav  be  incorporated  within  the 
framework,  of  the  single  audit  ami 
thereby  eliminate  duplicative  audit 
planning  and  reporting.  Since  the 
Federal  agency  or  pass-through  entity 
must  still  pay  the  full  incremental  audit 
cost,  OMB  does  not  expnt  a  significant 
increase  in  ma|or  programs  from  this 
provision 

It  should  be  pointed  out  that  any  Type 
A  program  seUnned  to  ite  audited  under 
this  provision  must  be  low-risk.  If  it 
were  not  low-risk,  it  would  have  been 
audited  as  a  major  program  under  the 
risk-based  approach.  Therefore,  this 
provision  will  not  rtiduc  e  the  number  of 
high-risk  Type  B  programs  audited  as 
major 

Required  Li^vel  of  Internal  Control 
Testing 

Comment  All  CFA  commenlers  and 
over  half  of  the  State  auditor 
commenters  opposed  the  propose*! 
requirement  for  the  auditor  to  plan  the 
testing  of  internal  control  over  Federal 
programs  to  achieve  a  low  assessed  level 
of  control  risk  Concerns  included  that 
it  increases  the  amount  of  audit  work, 
limits  auditor's  ludgment,  and  is 
arbitrary   Bv  contrast,  one  commenter 
stated  support  for  the  proposed 
requirement  because  it  would  force  the 
auditor  to  look  at  internal  control  over 
Federal  programs  and  to  note  reportable 
conditions  when  internal  control  is  not 
adequate 

Response  The  proposal  has  been 
adopted,  with  no  changes  Some 
commenters  appeared  to  understand 
this  provision  to  mean  that,  when 
control  exceptions  are  found,  the 
auditor  is  required  to  continue  testing 
until  a  low  level  of  risk  is  achieved. 
This  is  not  the  case  The  auditor  is  not 
n;quired  to  expiand  testing  to  try  to 
achieve  a  low  level  of  risk  The  auditor 
is  only  required  lo  plan  the  audit  for  a 
low  level  of  assessed  risk  and  report  the 
results  of  this  testing 

It  has  teen  a  longstanding  Federal 
policy  that  the  recipient  of  Federal 
funds  IS  required  to  establish  internal 
control  systems  to  provide  n-asonahle 
assurance  that  it  is  managing  Federal 
funds  in  compliance  with  applicable 
laws  and  regulations.  Also,  the  Single 
Audit  Act  (31  use  Chapter  75) 
requires  tiie  auditor  to  tfst  intvrn.il 
control  over  Federal  funds  suhicct  to 
that  Act  Therefore,  it  is  rea.sonabie  t(» 
require  the  auditor  to  plan  the  audit 
consistent  with  the  level  of  internal 


control  the  recipient  of  Federal  funds  is 
required  to  maintain.  Also,  the  Circular 
permits  the  auditor  to  not  test  internal 
controls  which  are  inadequate  and 
instead  disclose  a  reportable  condition 
or  material  weakness  and  perform 
additional  tests  of  compliance  as 
necessary  in  the  auditor's  judgment. 

Schedule  of  Expenditures  of  Federal 
Awards 

Comment:  Most  commenters 
supported  the  level  of  detail  included  in 
the  proposal  for  the  schedule  of 
expenditures  of  Federal  awards.  One 
commenter  suggested  that  it  would  be 
beneficial  for  pass-through  entities  lo 
identify  in  the  schedule  the  amount 
passed-through  to  subrecipients.  This 
di.sclosure  would  tell  program  managers 
the  amount  of  program  expenditures 
that  was  subject  to  audit  at  the  pass- 
through  entity  level. 

Response  A  provision  has  been 
added  lo  encourage,  but  not  require, 
pass-through  entities  to  disclose  in  the 
schedule  the  total  amount  provided  lo 
subrecipients  from  each  Type  A 
program  and  from  each  Type  B  program 
which  is  audited  as  a  major  program  In 
most  cases  this  information  should  be 
readily  available  and  would  improve  the 
usefulness  of  the  schedule. 

Attestation  on  Internal  Control  and 
Comphanie 

Comment:  The  preamble  to  the 
proposed  revision  requested  comments 
as  to  whether  a  requirement  should  be 
added  for  the  audits  to  include  a 
management  assertion  and  auditor 
attestation  for  internal  control  or 
compliance  The  majority  of 
commenters  were  opposed  to  this 
change  because  it  would  impose 
additional  requirements  on  entity 
management  and  increase  audit  cost 

Response  In  light  of  the  concerns 
raised,  this  proposed  revision  has  not 
been  added  to  the  Circular. 

Criteria  for  Reporting  Questioned  Costs 

Comment:  Commenters"  views  on  the 
proposed  $10,000  threshold  for 
reporting  known  or  likely  questioned 
costs  varied  from  describing  it  as  too 
high,  loo  low.  or  )usl  right.  Commenters 
expressed  concern  that  the  concept  of 
likely  questioned  costs  needed  further 
clarification 

Response  OMB  believes  that  the 
S  10.000  threshold  for  reporting 
qiiustiuned  c;osts  provides  the 
appropriate  balance  between  reporting 
all  questioned  costs  and  only  reporting 
large  questioned  costs.  .Mso.  audit 
findings  which  do  not  result  in 
questioned  costs  but  are  material  to  the 
types  of  compliance  requirements  or  an 


audit  objective  in  the  compliance 
supplements  will  still  be  reported  as 
reportable  conditions  under 

§ .510(a)(1)  or  material 

noncomphance  under 
.§ .510(a)(2). 

Generally  accepted  auditing  standards 
require  the  auditor  to  project  the 
amount  of  known  questioned  costs 
identified  in  the  sample  to  the  items  in 
the  major  program  and  to  consider  the 
best  estimate  of  total  questioned  costs 
(both  known  and  likely)  in  determining 
an  opinion  on  compliance.  The  Circular 
does  not  require  the  auditor  to  report  an 
exact  amount  or  statistical  projection  of 
likely  questioned  costs,  but  rather  to 
include  an  audit  finding  when  the 
auditor's  extrapolation  of  these  likely 
questioned  costs  is  greater  than  $10,000. 

Since  the  requirement  for  the  auditor 
to  consider  likely  questioned  costs  is 
not  new,  and  since  likely  questioned 
costs  which  are  greater  than  510,000 
may  be  significant  to  a  Fede.al  program, 
OMB  believes  they  should  be  included 
in  audit  findings.  In  reporting  likely 
questioned  costs,  it  is  important  that  the 
auditor  follows  the  requirements  of 

§ .510(b)  and  provides 

appropriate  information  for  judging  the 
prevalence  and  consequences  of  the 
audit  finding. 

Requirement  To  Follow  Up  on  Prior 
Audit  Findings 

Comment:  One  commenter  expressed 
concern  that  the  requirement  for  the 
summary  schedule  of  prior  audit 
findings  to  include  audit  findings  from 
before  the  prior  year  may  result  in  many 
old  audit  findings  being  reported  year 
after  year. 

Response:  As  a  practical  matter, 
unless  an  audit  finding  is  repeated  in  a 
subsequent  year,  there  is  limited  value 
in  continuing  to  follow  up  on  an  audit 
finding  when  the  Federal  agency  or 
pass-through  entity  chooses  to  take  no 
action.  Therefore,  a  provision  has  been 
added  stating  that  a  valid  reason  for 
considering  an  audit  finding  as  not 
warranting  further  action  is  that:  (a)  two 
years  have  passed  since  the  audit  report 
was  filed  with  the  central  clearinghouse 
designated  by  OMB,  (b)  the  Federal 
agency  or  pass-through  entity  is  not        • 
currently  following  up  on  the  audit 
finding,  and  (c)  a  management  decision 
was  not  issued. 

Also,  for  the  first  year  the  entity  is 
audited  under  this  Circular,  the  prior 
year  report  may  not  have  included  the 
equivalent  of  a  summary  schedule  of 
prior  audit  findings.  In  these  cases,  the 
auditee  may  exercise  judgment  and  only 
include,  to  the  extent  practical,  audit 
findings  before  the  prior  year. 
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Corrective  Action  Plan 

Comment  Some  college  and 
university  commenters  expressed   . 
concern  that  the  requirement  to  list  the 
name  of  the  contact  person  responsible 
for  corrective  action  precluded  a  non- 
profit organization  from  naming  one 
person  responsible  for  all  audit  findings. 

Response:  The  proposal  has  been 
adopted,  v/ith  no  ch^ges.  Some 
commenters  appeared  to  misimderstand 
this  provision.  It  is  important  that  a 
non-profit  organization  name  a  contact 
person  or  persons  to  be  responsible  for 
corrective  action.  However,  contrary  to 
the  commenters'  understanding,  the 
non-profit  organization  has  discretion  to 
determine  whether  one  person  should 
be  responsible  for  all  or  a  group  of  audit 
findings  or  whether  a  separate  person 
should  be  responsible  for  each  audit 
finding. 

Pass-Thmugh  Entity's  Responsibility  for 
Subrecipient  Audit 

Comment:  A  few  commenters 
expressed  concern  that,  unless  the  pass- 
through  entity  gave  the  subrecipient 
$300,000,  it  would  be  difficult  to 
determine  whether  the  subrecipient  was 
required  to  have  an  audit  under  the 
Circular.  Specifically,  the  commenters 
asked  for  guidance  on  how  the  pass- 
through  entity  could  determine  if  the 
subrecipient  received  other  Federal 
awards  which  cumulatively  added  up  to 
the  $300,000  threshold  for  audit. 

Response:  This  provision  has  been 
adopted,  with  no  changes.  There  was  no 
intention  that  this  provision  require  the 
passthrough  entity  to  perform  extensive 
verification  procedures  to  determine  the 
total  Federal  expenditiires  of  a 
subrecipient.  OMB  expects  that,  in 
many  cases,  the  pass-through  entity  will 
have  knowledge  of  the  subrecipient 
sufficient  to  estimate  the  subrecipient's 
total  Federal  expenditures.  Another 
technique  would  be  for  the  pass-through 
entity  to  clearly  explain  the  audit 
requirements  to  the  subrecipient  and 
then  ask  the  subrecipient  the  amount  of 
its  total  Federal  expenditures. 

Audit  Cognizance 

Comment:  Some  college  and 
university  commenters  expressed 
concern  that  the  cognizant  agency 
determination  was  not  consistent  with 
the  proposed  revision  to  OMB  Circular 
A-21,  "Cost  Principles  for  Educational 
Institutions"  (60  FR  7105;  February  6, 
1995),  and  could  result  in  an  entity 
having  one  cognizant  agency  for  audit 
purposes  and  another  for  indirect  cost 
rate  negotiation. 

Response:  The  responsibilities  for 
audit  cognizance  and  indirect  cost 


negotiation  are  different  and,  therefore, 
the  same  Federal  agency  does  not  need 
to  be  cognizant  for  both.  The  name  for 
the  cognizant  agency  has  been  changed 
to  the  cognizant  agency  for  audit  to 
clearly  distingviish  it  from  the  cognizant 
agency  for  indirect  cost  rate  negotiation. 

Provision  for  Small  and  Minority  Audit 
Firms 

Comment  One  commenter  expressed 
concern  that  the  provision  for  small  and 
minority  audit  firms  was  proposed  for 
deletion. 

Response:  As  explained  in  the 
preamble  to  the  proposed  revision,  this 
provision  was  proposed  to  be  deleted 
because  the  requirements  related  to 
small  and  minority  audit  firms  are  more 

fully  covered  in  § .44(b)(4)  of 

OMB  Circular  A-110,  "Uniform 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals  and  Other  Non- 
profit Organizations"  (58  FR  62992; 
November  29,  1993).  There  was  no 
intention  to  change  or  diminish  the 
■  requirements  for  using  small  and 
minority  audit  firms.  To  ensure  that 
these  requirements  continue  to  receive 
consideration,  a  provision  has  been 
added  to  the  auditor  selection  paragraph 
that,  whenever  possible  in  procuring 
audit  services,  non-profit  organizations 
shall  make  positive  efforts  to  utilize 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises,  as 
stated  in  OMB  Circular  A-110. 

Restriction  on  Auditor  Also  Preparing 
Indirect  Cost  Proposal 

Comment:  The  preamble  to  the 
proposed  revision  requested  comments 
on  whether  the  auditor  should  also  be 
permitted  to  prepare  the  indirect  cost 
proposal  (including  similar  documents, 
such  as  the  cost  allocation  plan,  or  the 
disclosure  statement  required  by  OMB 
Circular  A-21).  All  Federal  agency 
commenters  and  most  State  auditor 
commenters  cited  at  least  an  appearance 
of  lack  of  independence  when  the  same 
auditor  both  performed  the  audit  and 
prepared  the  indirect  cost  proposal.  One 
Federal  agency  commenter  stated,  "In 
preparing  the  indirect  cost  proposal,  the 
auditor  is  an  advocate  for  the  client 
before  the  Federal  Government.  We 
believe  it  stretches  the  bounds  of 
standards  for  the  auditor  to  be 
considered  independent  to  audit  this 
same  indirect  cost  proposal  for  the 
purpose  of  providing  assurances  to  the 
Federal  Government."  In  contrast,  CPAs 
and  non-profit  organizations  did  not  see 
an  independence  problem  and  stated 
there  were  significant  efficiency 
advantages  for  the  same  firm  to  both 


perform  the  audit  and  prepare  the 
indirect  cost  proposal. 

Response:  A  provision 

(§ .305(b))  has  been  added  to 

preclude  the  same  auditor  from 
preparing  the  indirect  cost  proposal  or 
cost  allocation  plan  when  indirect  costs 
exceeded  $1  million  in  the  prior  year. 
This  threshold  was  chosen  to  Umit  this 
restriction  to  a  relatively  small  number 
of  entities,  while  still  protecting  the 
Federal  interest.  The  prior  year  was 
chosen  because  non-profit  organizations 
often  engage  the  auditor  before  the  end 
of  the  year  and  at  this  time  it  may  be 
unknown  whether  the  current  year's 
indirect  costs  will  exceed  the  $1  million 
threshold.  Based  on  available  data,  OMB 
estimates  that  entities  with  indirect 
costs  exceeding  $1  million  cumulatively 
receive  approximately  90  percent  of  the 
total  indirect  costs  charged  by  non- 
profit organizations. 

This  restriction  applies  to  the  base 
year  from  which  fiiiancial  data  is  used 
to  compute  the  rates  even  though  the 
audit  of  the  base  year  financial 
statements  is  often  completed  before  the 
indirect  cost  proposal  or  cost  allocation 
plan  is  prepared.  The  base  year  was 
included  to  enhance  the  appearance  of 
independence  to  the  Federal  agencies 
which  rely  upon  the  auditor's  testing  of 
information  used  in  both  the  calculation 
and  appUcation  of  indirect  cost  rates. 

The  disclosure  statements  required  by 
OMB  Circular  A-21  have  been  excluded 
from  this  restriction  because  the 
disclosure  statement  is  new,  many  of 
the  statements  will  be  submitted  before 
the  effective  date  of  this  Circular  A-133 
revision,  and  the  disclosure  statements 
are  expected  to  have  a  long  life.  Under 
these  circumstances,  it  does  not  seem 
appropriate  public  policy  to  restrict 
auditors  who  prepared  the  original 
disclosure  statements  from  performing 
the  audit  for  a  long  period  of  time 
Therefore,  the  disclosure  statements 
required  by  OMB  Circular  A-21  have 
been  excluded  from  this  restriction  on 
auditor  selection.  OMB  will  monitor 
these  disclosure  statements  and  may 
revisit  this  issue  again  at  a  later  date. 

The  implementation  date  for  this 
provision  is  delayed  two  years  until 
audits  of  fiscal  years  ending  on  or  after 
June  30,  1999.  to  minimize  any  effect 
this  provision  could  have  on  existing 
contracts  for  audit  services.  For 
example,  an  auditor  that  prepared  an 
indirect  cost  proposal  or  cost  allocation 
which  is  used  as  the  basis  for  charging 
indirect  costs  in  the  fiscal  year  ending 
June  30,  1999,  is  not  permitted  to 
perform  the  1999  audit. 
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Report  Due  Date 

Comment:  Most  State  auditor  and 
college  and  university  commenters 
expressed  opposition  to  shortening  the 
due  date  for  reports  from  13  to  9 
months.  However,  most  State  manager 
and  non-profit  organization  commenters 
supported  the  change.  The  view 
appeared  to  be  that  those  receiving  and 
relying  on  the  reports  and  those 
currently  completing  the  audit  in  9 
months  liked  the  change  By  contrast,  it 
appears  that  those  who  were  not 
currently  completing  the  audit  in  9 
months  opposed  the  change. 

Response  This  proposal  has  been 
adopted,  with  a  change.  The  provision 
retains  the  requirement  in  the  Circular 
that,  when  the  audit  is  completed  earlier 
than  the  due  date,  the  reporting  package 
must  be  submitted  within  30  days  of 
audit  report  issuance. 

Certification 

Comment.  Comments  were  mixed  on 
the  certification  form  Most  State 
auditor  and  CPA  commenters  opposed 
the  certification  form,  citing  it  as  an 
increased  burden  on  them  to  prepare 
and  duplicative  of  information  in  the 
audit  reports.  Most  college  and 
university  commenters  supported  the 
use  of  the  certification  form  as  a  method 
of  reducing  the  volume  of  paper  in 
single  audits. 

(5n  a  related  issue,  some  State  auditor 
and  CPA  commenters  cited  a  possible 
logistical  problem  that  the  auditor 
would  not  be  able  to  complete  the  audit 
report  until  the  certification  form  was 
prepared  (because  the  auditor  must  read 
the  certification  form  and  report  as  an 
audit  finding  material  inconsistencies 
with  the  audit)  and  the  certification 
form  could  not  be  prepared  until  the 
audit  is  completed 

Response  The  requirements  for  the 
auditor  to  read  the  certification  form 
and  report  as  an  audit  finding  any 
material  inconsistencies  has  not  been 
adopted.  As  a  preventive  control  to 
ensure  proper  distnbution  of  audit 

reports,  a  requirement  (§ 500(f)) 

has  been  added  for  the  auditor  to 
identify  to  the  auditee  those  Federal 
awarding  agencies  and  pass  through 
entities  which  are  required  to  receive  a 
copy  of  the  reporting  package  Also,  a 

requirement  (^ 505(b))  was  added 

for  the  schedule  of  findings  and 
questioned  costs  prepared  bv  the 
auditor  to  include  a  summarv  of  the 
auditors  results  This  summary  will 
facilitate  preparation  of  the  certification 
form  by  the  auditee. 

Management  Letter  , 

Comment  Most  commenters 
expressed  concern  that  routinely 


including  management  letters  as  part  of 
a  public  filing  of  the  auditor's  reports 
could  reduce  the  effectiveness  of 
management  letters. 

Response:  OMB  agrees  that  it  is  not 
necessary  to  routinely  include  auditor's 
management  letters  as  part  of  the  report 
submission.  Therefore,  tliis  provision 
has  not  been  adopted.  However,  because 
management  letters  may  contain 
information  relevant  to  the  needs  of 
Federal  agencies  and  pass-through 
entities  to  monitor  Federal  awards,  a 
provision  has  been  added  that  Federal 
agencies  and  pass-through  entities  can 
request  a  copy  of  management  letters. 

Coordinated  Audit  Approach 

Comment:  A  few  commenters 
expressed  concern  that  the  term 
coordinated  audit  approach  was  not 
used  in  the  proposed  revision  and 
whether  the  removal  of  this  term 
precluded  Federal  auditors  from 
participating  in  audits  required  by  this 
Circular 

Response:  The  proposed  revision  does 
not  prohibit  the  participation  of  Federal 
auditors  in  audits  required  by  the 
Circular,  a  concept  referred  to  as  the 
coordinated  audit  approach.  This  term 
was  not  included  in  the  proposed 
revision  because  the  definition  of 
auditor  clearly  includes  Federal  audit 
organizations  and  further  reference  to 
the  term  coordinated  audit  approach 
was  not  considered  necessary.  A 

provision  (§ .305(c))  has  been 

added  to  clarify  that  Federal  auditors 
may  perform  all  or  part  of  the  work 
required  under  the  Circular  if  they  fully 
comply  with  the  requirements  of  the 
Circular. 

GOCOs  and  FFRDCs 

Comment:  A  few  Federal  agency  and 
non-profit  organization  commenters 
expressed  concern  that  the  proposed 
revision  did  not  specifically  address 
Federal  Government  owned,  contractor 
operated  facilities  (GOCOs)  or  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs), 

Response:  A  provision  has  been 
added  to  the  definition  of  the  term 
Federal  award  that  contracts  to  operate 
rXX^Os  are  excluded  from  the 
requirements  of  this  Circular.  Also, 

paragraph  § 200(e)  has  been 

added  to  allow  management  of  an 
auditee  that  owns  or  operates  a  FFRDC 
to  elect  to  treat  the  FFRDC  as  a  separate 
entity  for  purposes  of  this  Circular.  If 
the  FFRDC  is  treated  as  a  separate 
entity,  the  determination  of  cognizant 
agency  for  audit  would  be  based  upon 
this  separate  entity. 


Questions  and  Answers  on  OMB 
Circular  A-1 33 

Comment:  In  May  1992,  the  Standards 
Subcommittee  of  the  President's 
Council  on  Integrity  and  Efficiency 
(PCIE)  issued  PCIE  Position  Statement 
No.  6,  titled  "Questions  and  Answers  on 
OMB  Circular  A-133"  (A-133  Q&A).  A 
commenter  inquired  whether  this 
document  could  be  used  as  guidance  in 
performing  audits  under  the  revised 
Circular  A-133. 

Response:  Since  this  revision  makes 
significant  changes  in  OMB  Circular  A- 
133,  the  May  1992  A-133  Q&A  should 
not  be  used  as  a  primary  source  of 
guidance  for  audits  performed  under 
this  revision.  However,  many  items  in 
the  A-1 33  Q&.A  were  incorporated  in 
this  revision  and  the  A-133  Q&A  may 
be  a  useful  historical  reference  of  the 
single  audit  process.  If  there  are 
significant  questions  concerning  the 
revised  Circular  A-133,  OMB  will 
consider  issuing  a  revised  A-133  Q&A. 

Compliance  Supplements 

Comment:  Some  CPA  and  State 
auditor  commenters  expressed  concern 
that  Federal  agencies  should  keep  the 
compliance  supplements  current. 

Response:  OMB  recognizes  the  need 
for  updated  compliance  supplements 
and  is  working  with  Federal  agencies 
and  the  PCIE  to  complete  this  task. 
OMB's  current  plans  are  to  issue  a 
revised  compliance  supplement  by  the 
end  of  1996. 

Public  Information  Collection 

The  revision  includes  an  information 
collection  requirement  for  reports  from 
auditors  concerning  their  audit  findings 

to  auditees  (§ .235(b)(4), 

§ .505,  and  § .510)  and 

reports  from  auditees  to  the  Federal 
Government  concerning  these  report 

(§ .235(c)  and  § .320).  OMB 

requested  comments  on  the  proposed 

information  collection  described  in  the 

Circular  in  a  April  1, 1996  Federal 

Register  notice  (61  FR  14338)  in 

accordance  with  the  Paperwork 

Reduction  Act  of  1995  (44  U.S.C. 

Chapter  35  et  seq).  The  pro{)osed 

information  collection  requirement  will 

not  be  effective  until  another  notice  is 

published  in  the  Federal  Register.  The 

subsequent  notice  will  provide  the 

effective  date  and  the  OMB  control 

number. 

AUce  M.  Rivlin. 

Director. 

April  22,  1996. 

Circular  No.  A-133.  Revised 

TO  THE  HEADS  OF  EXECUTIVE 

DEPARTMENTS  AND 

ESTABLISHMENTS 
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SUBJECT:  Audits  of  Institutions  of 
Higher  Education  and  Other  Non- 
profit Institutions 

1.  Purpose.  This  Circular  sets  forth 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  for 
the  audit  of  non-profit  organizations 
expending  Federal  awards. 

2.  Authority.  Circular  A-133  is  issued 
under  the  authority  of  sections  503  and 
1111  of  title  31,  United  States  Code,  and 
Executive  Orders  8248  and  11541. 

3.  Supersession.  This  Circular 
supersedes  the  prior  Circular  A-133, 
issued  March  8, 1990.  For  effective 
dates,  see  paragraph  10. 

4.  Policy.  Except  as  provided  herein, 
the  standards  setiorth  in  this  Circular 
shall  be  applied  by  all  Federal  agencies. 
If  any  statute  specifically  prescribes 
policies  or  specific  requirements  that 
differ  from  the  standards  provided 
herein,  the  provisions  of  the  statute 
shall  govern. 

Federal  agencies  shall  apply  the 
provisions  of  the  sections  of  this 
Circular  to  non-profit  orgaaizations, 
whe^er  they  are  recipients  expending 
Federal  awards  received  directly  from 
Federal  awarding  agencies,  or  are 
subrecipients  expending  Federal  awards 
received  from  a  pass-through  entity  (a 
recipient  or  anotiier  subrecipient). 
Therefore,  whereas  this  Circular  does 
not  apply  to  grants,  contracts,  or  other 
agreements  between  the  Federal 
C^vonment  and  State  or  local 
governments  (which  are  covered  by 
Circular  A-128,  "Audits  of  State  and 
Local  Governments"),  this  Circular  does 
apply  to  awards  that  State  and  local 
governments  make  to  non-profit 
oiganizations  covered  by  this  Circular. 
This  Circular  does  not  apply  to  public 
institutions  of  higher  education  and 
hospitals  which  are  audited  under 
Office  of  Mimagement  and  Budget 
[OMB]  Circular  A-128. 

This  Circular  does  not  apply  to  non- 
U.S.  based  entities  expending  Federal 
awards  received  either  directly  as  a 
recipient  c»  indirectly  as  a  subrecipient. 

5.  Definitions.  The  definitions  of  key 
terms  used  in  this  Circular  are 

contained  in  § .105  in  the 

Attachment  to  this  Circular. 

6.  Required  Action.  The  specific 
requirements  and  responsibilities  of 
Federal  agencies  and  non-profit 
organizations  are  set  forth  in  the 
Attachment  to  this  Circular.  Federal 
agencies  making  awards  to  non-profit 
organizations,  either  directly  or 
indirectly,  shall  adopt  the  language  in 
the  Circular  in  codified  regulations  not 
later  than  November  30, 1996,  imless 
different  provisions  are  required  by 
Federal  statute  or  are  approved  by  OMB. 


7.  OMB  Responsibilities.  OMB  will 
review  Federal  agency  regulations  and 
implementation  of  this  Circular,  and 
will  provide  interpretations  of  policy 
requirements  and  assistance  to  ensure 
effective  and  efficient  implementation. 

8.  Information  Contact.  Further 
information  concerning  Circular  A-133 
may  be  obtained  by  contacting  the 
Financial  Standards  and  Reporting 
Branch,  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 
telephone  (202)  395-3993. 

9.  Termination  Review  Date.  This 
Circular  will  have  a  policy  review  three 
years  from  the  date  of  issuance. 

10.  Effective  Dates.  The  standards  set 

forth  in  § .400  of  the  Attachment 

to  this  Circular,  which  apply  directly  to 
Federal  agencies,  shall  be  effective  July 
1, 1996,  and  shall  apply  to  audits  of 
fiscal  years  ending  on  or  after  June  30, 
1997. 

The  standards  set  forth  in  this 
Circular  that  Federal  agencies  are  to 
apply  to  non-profit  oiganizations  shall 
be  adopted  by  Federal  agencies  in 
codified  regulations  not  later  than 
November  30, 1996,  so  that  they  will 
apply  to  audits  of  fiscal  years  ending  on 
or  after  June  30, 1997,  with  the 

exception  that  § .305(b)  of  the 

Attadunent  applies  to  audits  of  fiscal 
years  ending  on  or  after  June  30, 1999. 
In  the  interim  period,  until  the 
standards  in  this  Circular  are  adopted 
and  become  applicable,  the  audit 
I»ovisioas  of  Circular  A-133,  issued 
March  8, 1990,  shall  continue  in  effect. 
Alice  M.  Rivlin, 
Director. 
Attadunent 

PART_— AUOrrS  OF  mSTTTUnONS 
OF  HIQHER  EDUCATION  AND  OIWR 
NON-PROFIT  9NST1TUT10NS 
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Autharity:  {Eadi  Federal  agency  should 
insert  its  owm  rule  making  authority  using 
appropriate  United  States  Coda  atatioos.] 

Subpart 

I .KM 

This  part  sets  forth  standards  for 
obtaining  consistency  and  uniformity 
among  Federal  agencies  for  the  audit  of 
non-profit  organizations  expending 
Federal  awards. 

ft .106    DelMttona. 


Auditee  means  any  organization  that 
expends  Federal  awards  which  must  be 
audited  under  this  part. 

Auditor  means  an  auditor,  that  is  a 
public  accountant  or  a  Federal,  State  or 
local  government  audit  (wganization. 
which  meets  the  genoal  standards 
specified  in  generally  accepted 
government  auditing  standards 
(GAGAS).  The  term  auditor  does  not 
include  intonal  auditors  of  non-profit 
organizations. 

Audit  finding  means  d^dendes 
which  the  auditor  is  required  by 

§ .510(a)  to  report  in  the  schedule 

of  finriingg  and  questiraied  costs. 

CFDA  number  means  the  munber 
assigned  to  a  Federal  }Ht}gram  in  the 
Catal<^  ofFedaal  Danaestic  Assistance 
(CFDA). 

Cluster  <rf  programs  means  Federal 
programs  with  difilerent  CFDA  numbers 
Uiat  are  defined  as  a  duster  of  programs 
in  the  compliance  su|^lements  because 
they  are  closely  related  programs  and 
share  common  compliance 
requirements.  A  cluster  of  programs 
shall  be  considered  as  one  program  for 
determining  major  programs,  as 

described  in  § .520.  and  whether 

a  program-specific  audit  may  be  elected 
under  § .200(c). 

Cognizant  agency  for  audit  means  the 
Federal  agency  designated  to  carry  out 
the  responsibihties  described  in 
§ .400(a). 

Compliance  supplements  refers  to  the 
Compliance  Supplement  for  Audits  of 
Institutions  of  Higher  Learning  and 
Other  Non-Profit  Institutions  and  the 
Compliance  Supplement  for  Single 
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Audits  of  State  and  Local  Ck)vemments 
or  such  documents  as  the  Office  of 
Management  and  Budget  (OMB)  or  its 
designee  may  issue  to  replace  them 
These  documents  are  available  from  the 
Government  Printing  Office. 
Superintendent  of  Documents,  PO  Box 
371954.  Pittsburgh.  PA  15250- :'954. 
telephone  (202)  512-1800. 

Corrective  action  means  action  taken 
by  the  auditee  that 

(1)  Corrects  identified  deficiencies; 

(2)  Produces  recommended 
improvements;  or 

(3)  Demonstrates  that  audit  findings 
are  either  invalid  or  do  not  warrant 
auditee  action 

Federal  agencv  has  the  same  meaning 
as  the  term  agency  in  Section  551(1)  of 
title  5.  United  States  Code. 

Federal  award  means  Federal 
financial  assistance  and  Federal  cost- 
reimbursement  contracts.  It  includes 
Federal  awards  made  directly  by 
Federal  awarding  agencies  or  indirectly 
by  recipients  of  Federal  awards  or 
subrecipients  It  does  not  include 
procurement  contracts,  under  grants  or 
contracts,  used  to  buy  goods  or  services 
from  vendors.  Any  audits  of  such 
vendors  shall  be  covered  by  the  terms 
and  conditions  of  the  contract  Contracts 
to  operate  Federal  CAjvernment  owned, 
contractor  operated  facilities  (CXXiOs) 
are  excluded  from  the  requirements  of 
this  part 

Federal  av%ardmg  agency  means  the 
Federal  agency  that  provides  an  award 
directly  to  the  recipient 

Federal  financial  assistance  means 
assistance  received  or  administered  to 
carry  out  a  program  Such  assistance 
may  be  in  the  form  of  grants, 
cooperative  agreements,  doiiatod 
surplus  property,  footi  commodities, 
loans,  loan  guarantees,  property,  interest 
subsidies,  insurance,  direct 
appropriations,  and  other  assistance 
Federal  program  means. 
(11  All  Federal  awards  under  the  same 
CFDA  number.  When  no  CFDA  number 
is  assigned,  all  Fetieral  awards  from  the 
same  agency  made  for  the  same  purpose 
should  be  combined  and  considered  one 
program.  State  governments  may 
combine  funding  from  different  Federal 
awards  in  providing  assistance  to  their 
subrecipients  when  the  awards  are 
closely  related  programs  and  share 
common  compliance  requirenient.s.  In 
this  case,  the  State  government  may 
require  the  subrecipient  to  treat  the 
combined  Federal  awards  as  a  single 
progr£im 

(2)  A  category  of  Federal  awards 
which  is  a  group  of  awards  in  the 
categories  of: 

(i)  Research  and  development; 
(ii)  Student  financial  aid;  or 


(iii)  Cluster  of  programs. 

GAGAS  means  generally  accepted 
government  auditing  standards  issued 
by  the  Comptroller  General  of  the 
United  States,  which  are  applicable  to 
financial  audits. 

Generally  accepted  accounting 
principles  has  the  meaning  specified  in 
generally  accepted  auditing  standards 
issued  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA). 

Internal  control  has  the  meaning 
specified  in  generally  accepted  auditing 
standards  issued  by  the  AICPA. 

Internal  control  over  Federal 
programs  means  a  process— effected  by 
an  entity's  management  and  other 
personnels-designed  to  provide 
reasonable  assurance  regarding  the 
achievement  of  the  following  objectives 
for  Federal  programs; 

(1)  Transactions  are  properly  recorded 
and  accounted  for  to; 

(i)  Permit  the  preparation  of  reliable 
financial  statements  and  Federal 
reports; 

(ii)  Maintain  accountability  over 
assets;  and 

(iii)  Demonstrate  compliance  vdth 
laws,  regulations,  and  other  compliance 
requirements; 

[2]  Transactions  are  executed  in 
compliance  with: 

(i)  Laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements  that  could  have  a  direct  and 
material  effect  on  a  Federal  program; 
and 

(ii)  Any  other  laws  and  regulations 
that  are  identified  in  the  compliance 
supplements;  and 

(3)  Funds,  property,  and  other  assets 
are  safeguarded  against  loss  from 
unauthorized  use  or  disposition. 

Loan  means  a  Federal  loan  or  loan 
guarantee  received  or  administered  by  a 
non-profit  organization. 

Major  program  means  a  Federal 
program  determined  by  the  auditor  to  be 
a  major  program  in  accordance  with 

t) .520  or  a  program  identified  as 

a  major  program  by  a  Federal  agency  or 
pass-through  entity  in  accordance  with 
§ 215(c). 

Management  decision  means  the 
evaluation  by  the  Federal  awarding 
agency  or  pass-through  entity  of  the 
audit  findings  and  corrective  action 
plan  and  the  issuance  of  a  written 
de<.ision  as  to  what  corrective  action  is 
necessary. 

Non-profit  organization  means:  (1) 
anv  corporation,  trust,  association, 
cooperative,  or  other  organization 

which; 

(i)  Is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  pubfic  interest; 

(ii)  Is  not  organized  primarily  for 
profit;  and 


(iii)  Uses  its  net  proceeds  to  maintain, 
improve,  or  expand  its  operations;  and 

(2)  The  term  non-profit  organization 
includes  both  non-profit  institutions  of 
higher  education  and  hospitals,  and 
public  institutions  of  higher  education 
and  hospitals  that  are  not  audited  in 
accordance  with  Circular  A-128, 
"Audits  of  State  and  Local 
Governments"  (Available  from  Office  of 
Administration,  Publications  Office, 
room  2200.  New  Executive  Office 
Building.  Washington.  DC  20503; 
telephone  (202)  395-7332). 

OMB  means  the  Executive  Office  of 
the  President.  Office  of  Management 
and  Budget. 

Oversight  agency  for  audit  means  the 
Federal  awarding  agency  that  provides 
the  predominant  amount  of  direct 
funding  to  a  recipient  not  assigned  a 
cognizant  agency  for  audit.  When  there 
is  no  direct  fimding.  the  Federal  agency 
with  the  predominant  indirect  funding 
shall  assume  the  oversight 
responsibilities.  The  duties  of  the 
oversight  agency  for  audit  are  described 
in§ .400(b). 

Pass-through  entity  means  a  non- 
profit organization  or  other  entity  that 
provides  a  Federal  award  to  a 
subrecipient. 

Program-specific  audit  means  an 
audit  of  one  Federal  program  as 

provided  for  in  § .200(c)  and 

§ .235. 

Questioned  cost  means  a  cost  that  is 
questioned  by  the  auditor  because  of  an 
audit  finding; 

(1)  Which  resulted  from  a  possible 
violation  of  a  provision  of  a  law, 
regulation,  contract,  grant,  cooperative 
agreement,  or  other  agreement  or 
document  governing  the  use  of  Federal 
funds,  including  funds  used  to  match 
Federal  funds; 

(2)  Where  the  costs,  at  the  time  of  the 
audit,  are  not  supported  by  adequate 
documentation;  or 

(3)  Where  the  costs  inciured  appear 
unreasonable  and  do  not  reflect  the 
actions  a  prudent  person  would  take  in 
the  circumstances. 

Recipient  means  a  non-profit 
organization  that  expends  Federal 
awards  received  directly  from  a  Federal 
awarding  agency  to  cfirry  out  a  Federal 
program. 

Research  and  development  (R&D) 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activities  that  are  performed  by  a  non- 
profit organization.  Research  is  defined 
as  a  systematic  study  directed  toward 
fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
The  term  research  also  includes 
activities  involving  the  training  of 
individuals  in  research  techniques 
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where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  sudi 
activities  are  not  included  in  the 
instruction  function.  Development  is  the 
systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes. 

Single  audit  means  an  audit  which 
includes  both  the  entity's  financial 
statements  and  the  Federal  awards  as 
described  in  $ .500. 

Student  Financial  Aid  (SFA)  includes 
those  programs  of  general  studrat 
assistance,  such  as  those  authorized  by 
Title  IV  of  the  Higher  Education  Act  of 
1965.  as  amoided.  (20  U.S.C.  1070  et 
seq.)  which  is  administered  by  the  U.S. 
Department  of  Education,  and  similar 
programs  provided  by  other  Fedoal 
agencies.  It  does  not  include  programs 
%^ch  provide  fellowships  or  similar 
Federal  awards  to  students  on  a 
competitive  besis.  or  for  qiedfied 
studies  or  raieaich 

Subndpient  means  the  entity  that 
expends  Federal  awrards  received  from  a 
pass-through  entity  to  cany  out  a 
Federal  program,  but  does  not  include 
an  individual  that  is  a  beneficiary  of 
such  a  program.  A  subfediuent  may 
also  be  a  recipient  of  other  Federal 
awards  directly  frtan  a  Federal  awarding 
agency.  Guidance  on  distinguishing 
between  a  subredpiant  aasd  a  vendor  is 
provided  in  5 -210. 

Types  of  compliance  requirements 
ntm  to  the  types  of  conpUanos 
requirements  listed  in  the  oomplismce 
supplements.  Biramphts  include  caA 
management.  Federal  financial 
reporting,  allowable  costs/cost 
principles,  types  of  services  allowed  or 
unallowed.  digibUity,  and  matching. 

Vendor  means  a  dealer,  distributor, 
merchant,  or  othw  seHer  providing 
goods  or  services  that  are  required  for 
Uie  conduct  of  a  Federal  {vogrun.  These 
goods  or  SHvioes  may  be  fior  an 
organization's  own  use  or  for  the  use  of 
beneficiaries  of  the  Federal  program. 
Additional  guidance  on  distinguishing 
between  a  subrecipient  and  a  vendor  is 
provided  in  § .210. 

Subpart  B— Audits 

I .200   Audttiequiramenta. 

(a)  Audit  required.  Non-profit 
organizations  that  expend  $300,000  or 
more  in  a  year  in  Federal  awards  shall 
have  a  single  or  program-specific  audit 
conducted  for  that  year  in  accordimce 
with  the  provisions  of  this  part. 
Guidance  on  determining  Federal   - 


awards  expended  is  provided  in 
§ .205. 

(b)  Single  audit.  Non-profit 
organizations  that  expend  $300,000  or 
more  in  a  year  in  Federal  awards  shall 
have  a  sii^e  audit  conducted  in 

accordance  with  § .500  except 

when  they  elect  to  have  a  program- 
specific  audit  condticted  in  accordance 
with  paragraph  (c)  of  this  section. 

(c)  Proprmi-specific  audit  Section. 
When  an  auditee  expends  Federal 
awards  under  only  one  Federal  program 
(excluding  RftD)  and  the  Federal 
program's  laws,  regulations,  or  grant 
agreements  do  not  require  a  financial 
statement  audit  of  the  auditee.  the 
auditee  may  elect  to  have  a  program- 
specific  audit  conducted  in  acondance 

with  S .235.  A  pn)gram-'q)ecific 

audit  may  not  be  ele<^ed  for  RaJ)  imless 
all  expenditures  «e  for  Federal  awards 
raceiyed  from  the  same  Federal  agency, 
or  the  same  Federal  agency^and  the 
same  pass-through  entity,  and  that 
Federal  agency,  or  pass-through  entity 
in  the  case  of  a  sufaiecipient.  approves 
in  advance  a  program-specific  audit. 

(d)  Sxemptton  what  e3qi)endituns  are 
less  than  $300,000.  Non-profit 
organiaations  that  expend  less  than 
$300,000  a  year  in  Federal  awards  are 
exranpt  from  Federal  audit  requirements 
for  that  yeer,  eoecmpi  as  noted  in 

S ■215(a),  but  records  must  be 

available  for  review  or  audit  by 
a[^»t^niate  oCfiaals  of  the  Federal 
agency,  pass-through  entity,  and 
GcoMral  Accounting  Office  (GAC^. 

(e)  Federally  Funded  Reaearch  and 
Devehpmait  Centos  (FFRDC). 
Management  of  an  auditee  that  owns  or 
c^arates  a  FFRDC  may  elect  to  trert  the 
FFRDC  as  a  separate  mtity  for  purposes 
of  this  part. 


(a)  Detamining  Federal  ewonfs 
expended.  The  detenninatian  of  when 
an  award  is  expended  ^ould  be  based 
on  when  the  activity  related  to  the 
award  occurs.  Genoally.  the  activity 
pertains  to  evmts  that  require  the  non- 
profit organization  to  comply  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements,  such  as: 
expenditure/expense  transactions 
associated  with  grants,  cost- 
reimbursement  contracts,  cooperative 
^reements,  and  direct  appropriations; 
the  disbursement  of  funds  passed 
through  to  subrecipients;  the  use  of  loan 
proceeds  imder  loan  and  loan  guarantee 
programs;  the  receipt  of  property;  the 
receipt  of  surplus  property;  the  receipt 
or  use  of  program  income;  the 
distribution  or  consumption  of  food 
commodities;  the  disbursement  of 


amounts  entitling  the  non-profit 
organization  to  an  interest  subsidy;  and. 
the  period  when  insurance  is  in  force. 

(b)  Loan  and  loan  guarantees  (loans). 
Since  the  Federal  Government  is  at  risk 
for  loans  until  the  debt  is  repaid,  the 
following  guidelines  shall  be  used  to 
calculate  the  value  of  Federal  awards 
expended  under  loan  programs,  except 
as  noted  in  paragraphs  (c)  and  (d)  of  this 
section: 

(1)  Value  of  new  loans  made  or 
received  during  the  fiscal  year,  plus 

(2)  Balance  m  loans  bxim  previous 
yean  for  vibidi  the  Federal  Government 
imposes  continuing  compliance 
requirements;  plus 

(3)  Any  interest  subsidy,  cash,  or 
administrative  cost  allowance  received. 

(c)  Loan  and  loan  guarantees  (loaits) 
at  institutions  of  hitter  education. 
When  kiens  an  made  to  stiuients  of  mi 
institution  of  hi^iv  education  but  the 
institution  does  not  make  the  loens, 
then  only  the  value  of  loans  made 
during  tits  year  shall  be  uamidared 
Federal  awards  expended  in  that  year. 
The  belanoe  of  loams  far  foevions  yeera 
is  not  included  as  Federal  awards 
expended  because  the  lender  aooounts 
for  the  prior  belanres 

(d)  Ptwr  loan  and  loan  guarantees 
(loans).  Loens,  the  proceeds  of  which 
were  received  and  eiqiended  in  prior- 
yeeif,  are  not  ccnsidered  Federal 
awards  eiqiended  umier  this  part  wrhen 
the  laws,  r^ulations,  and  the  provisians 
of  contracts  or  grant  agresments 
pertaining  to  sudL  loans  impose  no 
continuing  campliance  requirements 
other  than  to  repay  dM  louis. 

(e)  Endowment  fumds.  The  raimtiletive 
balance  ofFedenl  awards  for 
endowment  funds  whii^  are  faderally 
restricted  are  considered  awards 
expmded  in  each  year  in  which  the 
funds  are  still  restricted. 

(f)  Free  rent.  Free  rent  received  by 
itsrif  is  not  considered  an  awrard 
expended  under  this  part.  However,  free 
rent  received  as  part  oi  an  award  to 
cany  out  a  Federal  program  shall  be 
included  in  determining  Fedoal  avrards 
expended  and  subject  to  audit  under 
this  part. 

(gj  Valuing  non-cash  assistance. 
Federal  non-cash  assistance,  such  as 
free  rent,  food  stamps,  food 
commodities,  donated  property,  or 
donated  surplus  property,  shall  be 
valued  at  fair  market  value  at  the  time 
of  receipt  or  the  assessed  value  provided 
by  the  Federal  agency. 

(b)  Medicare.  Medicare  payments  to  a 
non-profit  organization  for  providing 
patient  care  services  to  Medicare 
eligible  individuals  are  not  considered 
Federal  awards  expended  under  this 
part. 
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(i)  Medicaid.  Medicaid  payments  to  a 
non-profit  organization  for  providing 
patient  care  services  to  Medicaid 
eligible  individuals  are  not  considered 
Federal  awards  expended  under  this 
part  unless  a  State  requires  the  huids  to 
be  treated  as  Federal  awards  expended 
because  reimbursement  is  on  a  cost- 
reimbursement  basis. 

..21 0    8ubr»cipi«nt  and  vendor 


detennlnatlon*. 

(a)  General.  An  auditee  may  be  a 
recipient,  a  subrecipient,  and  a  vendor. 
Federal  awards  expended  as  a  recipient 
or  a  subrecipient  would  be  subject  to 
audit  under  this  part.  The  payments 
receded  for  goods  or  services  provided 
as  a  vendor  would  not  be  considered 
Federal  awards.  The  guidance  in 
paragraphs  (b)  and  (c)  of  this  section 
should  be  considered  in  determining 
whether  payments  constitute  a  Federal 
award  or  a  pa>'ment  for  goods  and 
services. 

(b)  Federal  award.  Characteristics 
indicative  of  a  Federal  award  received 
by  a  subrecipient  are  when  the 
organization: 

(1)  Determines  who  is  eligible  to 
receive  what  Federal  financial 
assistance; 

(2)  Has  its  performance  measured 
against  whether  the  objectives  of  the 
Federal  program  are  met: 

(3)  Has  responsibility  for 
programmatic  decision  making; 

(4)  Has  responsibility  for  adherence  to 
applicable  Federal  program  compliance 
requirements;  and 

(5)  Uses  the  Federal  funds  to  carry  out 
a  program  of  the  organization  as 
compared  to  providing  goods  or  services 
for  a  program  of  the  pass-through  entity. 

(c)  Payment  for  goods  and  services. 
Characteristics  indicative  of  a  payment 
for  goods  and  services  received  by  a 
vendor  are  when  the  organization: 

(1)  Provides  the  goods  and  services 
within  normal  business  operations; 

(2)  Provides  similar  goods  or  services 
to  many  different  purchasers; 

(3)  Operates  in  a  competitive 
environment; 

(4)  Provides  goods  or  services  that  are 
ancillary  to  the  operation  of  the  Federal 
program;  and 

(5)  Is  not  subject  to  compliance 
requirements  of  the  Federal  program. 

(d)  Use  of  judgment  m  making 
determination  There  may  be  unusual 
circumstances  or  exceptions  to  the 
listed  characteristics.  In  making  the 
determination  of  whether  a  subrecipient 
or  vendor  relationship  exists,  the 
substance  of  the  relationship  is  more 
important  than  the  form  of  the 
agreement.  It  is  not  expected  that  all  of 
the  characteristics  will  be  present  and 


judgment  should  be  used  in  determining 
whether  an  entity  is  a  subrecipient  or 
vendor. 

(e)  For-profit  subrecipient.  Since  this 
part  does  not  apply  to  for-profit 
subrecipients,  the  pass-through  entity  is 
responsible  for  establishing 
requirements,  as  necessary,  to  ensure 
compliance  by  for-profit  subrecipients. 
The  contract  with  the  for-profit 
subrecipient  should  describe  applicable 
compliance  requirements  and  the  for- 
profit  subrecipient 's  compliance 
responsibility.  Methods  to  ensure 
compliance  for  Federal  awards  made  to 
for-profit  subrecipients  may  include 
pre-award  audits,  monitoring  during  the 
contract,  and  post-award  audits. 

(f)  Compliance  responsibility  for 
vendors.  In  most  cases,  the  auditee's 
comphance  responsibility  for  vendors  is 
only  to  ensure  that  the  procxiremeat, 
receipt,  and  payment  for  goods  and 
services  comply  with  laws,  regulations, 
and  the  provisions  of  contracts  or  grant 
agreements.  Program  compliance 
requirements  normally  do  not  pass 
through  to  vendors.  However,  the 
auditee  is  responsible  for  ensuring 
compliance  for  vendor  transactions 
which  are  structured  such  that  the 
vendor  is  responsible  for  program 
compliance  or  the  vendor's  records 
must  be  reviewed  to  determine  program 
compliance.  Also,  when  these  vendor 
transactions  relate  to  a  major  program, 
the  scope  of  the  audit  shall  include 
determining  whether  these  transactions 
are  in  compliance  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements. 

§ .215    Relation  to  Other  audit 


requlrentents. 

(a)  Audit  under  this  part  in  lieu  of 
other  audits.  An  audit  made  in 
accordance  with  this  part  shall  be  in 
lieu  of  any  financial  audit  required 
under  individual  Federal  awards.  To  the 
extent  this  audit  meets  a  Federal 
agency's  needs,  it  shall  rely  upon  and 
use  such  audits.  The  provisions  of  this 
part  neither  limit  the  authority  of 
Federal  agencies,  including  their 
Inspectors  General,  or  GAO  to  conduct 
or  arrange  for  additional  audits  (e.g.. 
financial  audits,  performance  audits, 
evaluations,  inspections,  or  reviews)  nor 
authorize  any  auditee  to  constrain 
Federal  agencies  from  carrying  out 
additional  audits.  Any  additional  audits 
shall  be  planned  and  performed  in  such 
a  way  as  to  build  upon  work  performed 
by  other  auditors. 

(b)  Federal  agency  to  pay  for 
additional  audits.  A  Federal  agency  that 
conducts  or  contracts  for  additional 
audits  shall,  consistent  with  other 
applicable  laws  and  regulations,  arrange 


for  funding  the  cost  of  such  additional 
audits. 

(c)  Request  for  a  program  to  be 
audited  as  a  major  program.  A  Federal 
agency  may  request  an  auditee  to  have 
a  particular  Federal  program  audited  as 
a  major  program  in  lieu  of  the  Federal 
agency  conducting  or  arranging  for  the 
additional  audits.  To  allow  for  planning, 
such  requests  should  be  made  at  least 
180  days  prior  to  the  end  of  the  fiscal 
year  to  be  audited.  The  auditee,  after 
consultation  with  its  auditor,  should 
promptly  respond  to  such  request  by 
informing  the  Federal  agency  whether 
the  program  would  otherwise  be  audited 
as  a  major  program  using  the  risk-based 
audit  approach  described  in 

§ .520  and,  if  not,  the  estimated 

incremental  cost.  The  Federal  agency 
shall  then  promptly  confirm  to  the 
auditee  whether  it  wants  the  program 
audited  as  a  major  program.  If  the 
program  is  to  be  audited  as  a  major 
program  based  upon  this  Federal  agency 
request,  and  the  Federal  agency  agrees 
to  pay  the  full  incremental  costs,  then 
the  auditee  shall  have  the  program 
audited  as  a  major  program.  A  pass- 
through  entity  may  use  the  provisions  of 
this  paragraph  for  a  subrecipient. 

f .220    Frequency  of  audits. 


Audits  required  by  this  part  shall  be 
performed  aimually.  However,  a  Federal 
agency  or  pass-through  entity  may  allow 
an  auditee  that  elects  a  program-specific 

audit  under  § .200(c)  to  perform 

the  audit  every  two  years.  Two-year 
audits  must  cover  both  years. 

f .225    Sanctlona. 


No  audit  costs  may  be  charged  to 
Federal  awards  when  audits  required  by 
this  part  have  not  been  made  or  have 
been  made  but  not  in  accordance  with 
this  part.  In  cases  of  continued  inabiUty 
or  unwillingness  to  have  an  audit 
conducted  in  accordance  with  this  part, 
Federal  agencies  and  pass-through 
entities  shall  take  appropriate  action 
using  sanctions  such  as: 

(a)  Withholding  a  percentage  of 
Federal  awards  until  the  audit  is 
completed  satisfactorily; 

(b)  Withholding  or  disallowing 
overhead  costs; 

(c)  Suspending  Federal  awards  until 
the  audit  is  conducted;  or 

(d)  Terminating  the  Federal  award. 

C .230    AudH  costs. 


Unless  prohibited  by  law,  the  cost  of 
audits  made  in  accordance  with  the 
provisions  of  this  part  are  allowable 
charges  to  Federal  awards.  The  charges 
may  be  considered  a  direct  cost  or  an 
allocated  indirect  cost,  as  determined  in 
accordance  with  the  provisions  of 
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applicable  OMB  cost  principles 
circulars.  Federal  Acquisition 
Regulation  (48  CFR  part  31),  or  other 
applicable  cost  principles  or 
regulations. 

f .235    Program-specific  audits. 


(a)  Program-specific  audit  guide 
available.  In  many  cases,  a  program- 
specific  audit  guide  will  be  available  to 
provide  specific  guidance  to  the  auditor 
with  respect  to  internal  control, 
compliance  requirements,  suggested 
audit  procedures,  and  audit  reporting 
requirements.  The  auditor  should 
contact  the  Office  of  Inspector  General 
of  the  Federal  agency  to  determine 
whether  such  a  guide  is  available.  When 
a  current  program-specific  audit  guide  is 
available,  the  auditor  shall  follow 
GAGAS  and  the  guide  when  performing 
a  program-specific  audit. 

(b)  Program-specific  audit  guide  not 
available.  (1)  When  a  program-specific 
audit  guide  is  not  available,  the  auditee 
and  auditor  shall  have  basically  the 
same  responsibilities  for  the  Federal 
program  as  they  would  have  for  an  audit 
of  a  major  program  in  a  single  audit. 

(2)  The  auditee  shall  prepare  the 
financial  statement(s)  for  the  Federal 
program  that  includes,  at  a  minimiun,  a 
schedule  of  the  Federal  program's 
expenditures  and  notes  that  describe  the 
significant  accounting  policies  used  in 
preparing  the  schedule,  a  summary 
schedule  of  prior  audit  findings 
consistent  with  the  requirements  of 

§ .315(b),  and  a  corrective  action 

plan  consistent  with  the  requirements  of 
§ .315(c). 

(3)  The  auditor  shall: 

(i)  Perform  an  audit  of  the  financial 
statement(s)  for  the  Federal  program  in 
accordance  with  GAGAS; 

(ii)  Obtain  an  understanding  of 
internal  control  and  perform  tests  of 
internal  control  over  the  Federal 
program  consistent  with  the 

requirements  of  § .500(c)  for  a 

major  program; 

(iii)  Perform  procedures  to  determine 
whether  the  auditee  has  complied  with 
laws,  regulations,  and  the  provisions  of 
contracts  or  grant  agreements  that  could 
have  a  direct  and  material  effect  on  the 
Federal  program  consistent  with  the 

requirements  of  § .500(d)  for  a 

major  program;  and 

(iv)  Follow  up  on  prior  audit  findings, 
perform  procedures  to  assess  the 
reasonableness  of  the  summary' 
schedule  of  prior  audit  findings 
prepared  by  the  auditee,  and  report,  as 
a  current  year  audit  finding,  when  the 
auditor  concludes  that  the  summary 
schedule  of  prior  audit  findings 
materially  misrepresents  the  status  of 
any  prior  audit  finding  in  accordance 


with  the  requirements  of 
§ .500(e). 

(4)  The  auditor's  report(s)  may  be  in 
the  form  of  either  combined  or  sep>arate 
reports  and  may  be  organized  differently 
from  the  manner  presented  in  this 
section.  The  auditor's  report(s)  shall 
state  that  the  audit  was  conducted  in 
accordance  with  this  part  and  include 
the  following: 

(i)  An  opinion  (or  disclaimer  of 
opinion)  as  to  whether  the  financial 
statement(s)  of  the  Federal  program  is 
presented  fairly  in  ibII  material  respects 
in  accordance  with  the  stated 
accounting  policies; 

(ii)  A  report  on  internal  control 
related  to  the  Federal  program,  which 
shall  describe  the  scope  of  testing  of 
internal  control  and  the  results  of  the 
tests; 

(iii)  A  report  on  compliance  which 
includes  an  opinion  (or  disclaimer  of 
opinion)  as  to  whether  the  auditee 
complied  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 
agreements  which  could  have  a  direct 
and  material  effect  on  the  Federal 
program;  and 

(iv)  A  schedule  of  findings  and 
questioned  costs  for  the  Federal 
program  that  is  consistent  with  the 

requirements  of  § .505(a)(4)  and 

includes  a  summary  of  the  auditor's 
results  applicable  to  the  audit  of  the 
Federal  program  and  in  a  format 
consistent  with  § .505(b), 

(c)  Report  submission  for  program- 
specific  audits.  (1)  The  audit  shall  be 
completed  and  the  reporting  required  by 
paragraph  (c)(2)  or  (c)(3)  of  this  section 
submitted  within  nine  months  after  the 
end  of  the  audit  period,  unless  a  longer 
period  is  agreed  to  in  advance  by  the 
Federal  agency  that  provided  the 
funding  or  a  chfferent  period  is  specified 
in  a  program -specific  audit  gxiide.  Also, 
this  required  reporting  shall  be 
submitted  within  30  days  after  the 
issuance  of  the  auditor's  report(s)  to  the 
auditee.  Unless  restricted  by  law  or 
regulation,  the  auditee  shall  make  report 
copies  available  for  public  inspection. 

(2)  When  a  program-specific  audit 
guide  is  available,  the  auditee  shall 
submit  to  the  central  clearinghouse 
designated  by  OMB  one  copy  of  the 
certification  prepared  in  accordance 

with  § .320(b),  as  applicable  to  a 

program-specific  audit,  and  the 
reporting  required  by  the  program- 
specific  audit  guide  to  be  retained  as  an 
archival  copy.  Also,  the  auditee  shall 
submit  to  the  Federal  awarding  agency 
or  pass-through  entity  the  reporting 
required  by  the  program-specific  audit 
guide. 

(3)  When  a  program-specific  audit 
guide  is  not  available,  the  reporting 


package  for  a  program-specific  audit 
shall  consist  of  the  certification 
prepared  in  accordance  with 

§ .320(b).  as  applicable  to  a 

program-specific  audit,  the  financial 
statement(s)  of  the  Federal  program,  a 
summary  schedule  of  prior  audit 
findings,  and  a  corrective  action  plan  as 
described  in  paragraph  (b)(2)  of  this 
section,  and  the  auditor's  re(>ort(s) 
described  in  paragraph  (b)(4)  of  this 
section.  One  copy  of  this  reporting 
package  shall  be  submitted  to  the 
central  clearinghouse  designated  by 
OMB  to  be  retained  as  an  archival  copy. 
Also,  when  the  schedule  of  findings  and 
questioned  costs  disclosed  audit 
findings  or  the  simunary  schedule  of 
prior  audit  findings  reported  the  status 
of  any  audit  findings,  the  auditee  shall 
submit  one  copy  of  the  reporting 
package  to  the  central  clearinghouse  on 
behalf  of  the  Federal  awarding  agency, 
or  directly  to  the  pass-through  entity  in 
the  case  of  a  subrecipient. 

(d)  Other  sections  of  this  part  may 
Qpply.  Program-specific  audits  are 

subject  to  § .100  through 

§ .215(b),  § .220  through 

§ .230,  § .300  through 

§ .305,  § .315, 

§ .320(f)  through  § .320(j). 

§ .400  through  § .405. 

§ .510  through  § .515,  and 

other  referenced  provisions  of  this  jsart 
unless  contrary  to  the  provisions  of  this 
section,  a  program-specific  audit  guide, 
or  program  laws  and  regulations. 

Subpart  C — Auditses 


§- 


.300    AudHse  r«sponsit)imies. 


The  auditee  shall: 

(a)  Identify,  in  its  accounts,  all 
Federal  awards  received  and  expended 
and  the  Federal  programs  under  which 
they  were  received.  Federal  program 
and  award  identification  shall  include, 
as  applicable,  the  CFDA  title  and 
nimiber,  award  number  and  year,  name 
of  the  Federal  agency,  and  name  of  the 
pass-through  entity. 

(b)  Maintain  internal  control  over 
Federal  programs  that  provides 
reasonable  assurance  that  the  auditee  is 
managing  Federal  awards  in  compliance 
with  laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements  that  could  have  a  material 
effect  on  each  of  its  Federal  programs. 

(c)  Comply  with  laws,  regulations, 
and  the  provisions  of  contracts  or  grant 
agreements  related  to  each  of  its  Federal 
programs. 

(d)  Prepare  appropriate  financial 
statements,  including  the  schedule  of 
expenditures  of  Federal  awards  in 
accordance  with  § .310. 
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(e)  Ensure  that  the  audits  r«quired  by 
this  part  are  properly  performed  and 
submitted  when  due  When  extensions 
to  the  report  submission  due  date 

required  by  § _. 320(a)  are  granted 

by  the  cognizant  or  oversight  agency  for 
audit,  promptly  notify  the  central 
clearinghouse  designated  by  0MB  and 
each  pass-through  entity  providing 
Federal  awards  of  the  extension. 

(0  Follow  up  and  take  corrective 
yrtion  on  audit  findings,  including 
preparation  of  a  summary  schedule  of 
prior  audit  findings  and  a  corrective 
action  plan  in  accordance  with 

§ .315(b)  and  § .315(c). 

respectively. 

< .305    Auditor  selection. 


(a)  Auditor  procurement.  In  arranging 
for  audit  services,  auditees  shall  follow 
the  procurement  standards  prescritied 
by  Circular  A-110,  "Uniform 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  Other  Non- 
profit Organizations,"  or  the  Federal 
Acquisition  Regulation  (48  CFR  part  42). 
as  applicable.  (Circular  available  from 
Office  of  Administration.  Publications 
Office,  room  2200.  New  Executive 
Office  Building.  Washington.  DC  20503: 
telephone  (202)  395-7332.)  Whenever 
possible,  auditees  shall  make  positive 
efforts  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  in  procuring  audit 
services  as  stated  in  OMB  Circular  A- 
110  or  the  Federal  Acquisition 
Regulation  (48  CFR  part  42),  as    • 
applicable  In  requesting  proposals  for 
audit  services,  the  objectives  and  scope 
of  the  audit  should  be  made  clear 
Factors  to  be  considered  in  evaluating 
each  proposal  for  audit  servic-es  include 
the  responsiveness  to  the  request  for 
proposal,  relevant  experience, 
availability  of  staff  with  professional 
qualifications  and  technical  abilities, 
the  results  of  external  quality  control 
reviews,  and  price. 

fb)  Restriction  on  auditor  preparing 
indirect  cost  proposals.  An  auditor  who 
prepares  the  indirect  cost  proposal  or 
cost  allocation  plan  may  not  also  be 
selected  to  perform  the  audit  required 
by  this  part  when  the  indirect  costs 
recovered  by  the  auditee  during  the 
prior  year  exceeded  $1  million.  This 
restriction  applies  to  the  base  year  used 
in  the  preparation  of  the  indirect  cost 
proposal  or  cost  allocation  plan  and  any 
subsequent  years  in  which  the  resulting 
indirect  cost  agreement  or  cost 
allocation  plan  is  used  to  recover  costs. 
To  minimize  any  disruption  in  existing 
contracts  for  audit  services,  this 
paragraph  applies  to  audits  of  fiscal 
years  ending  on  or  after  June  30.  1999. 


(c)  Use  of  Federal  auditors.  Federal 
auditors  may  perform  all  or  part  of  the 
work  required  under  this  part  if  they 
comply  fully  with  the  requirements  of 
this  part. 

§  .310    Financial  statemants. 


(a)  Financial  statements.  The  auditee 
shall  prepare  financial  statements  that 
reflect  its  financial  position,  results  of 
operations,  and.  where  appropriate, 
cash  flows  for  the  fiscal  year  audited. 
The  financial  statements  shall  be  for  the 
same  organizational  unit  and  fiscal  year 
that  is  chosen  to  meet  the  requirements 
of  this  part. 

(t))  Schedule  of  expenditures  of 
Federal  awards.  The  auditee  shall  also 
prepare  a  schedule  of  expenditures  of 
Federal  awards  for  the  period  covered 
by  the  auditee's  financial  statements. 
While  not  required,  it  is  appropriate  for 
the  auditee  to  provide  information 
requested  to  make  the  schedule  easier  to 
use  by  Federal  awarding  agencies  and 
pass-through  entities.  For  example, 
when  a  Federal  program  has  multiple 
award  years,  the  auditee  may  list  the 
amount  of  each  award  year  separately. 
At  a  minimum,  the  schedule  shall: 

(1)  List  individual  Federal  programs 
by  Federal  agency  and  major 
subdivision  within  a  Federal  agency. 
For  Federal  awards  received  as  a 
subrecipient.  the  name  of  the  pass- 
through  entity  and  identifying  number 
assigned  by  the  pass-through  entity 
shall  be  included. 

(2)  Provide  total  expenditures  for  each 
individual  Federal  program  and  the 
CFDA  number  or  other  identifying 
number  when  the  CFDA  information  is 
not  available. 

(3)  Identify  major  programs. 

(4)  Include  notes  tnat  describe  the 
significant  accounting  policies  used  in 
preparing  the  schedule  and  identify  in 
the  notes  the  dollar  threshold  used  to 
distinguish  between  Type  A  and  Type  B 
programs,  as  described  in 

§. .520(b). 

(5)  To  the  extent  practical,  pass- 
through  entities  should  identify  in  the 
schedule  the  total  amount  provided  to 
subrecipients  from  each  Type  A 
program  and  from  each  Type  B  program 
which  is  audited  as  a  major  program. 

(6)  List  individual  Federal  awards 
within  a  category  of  Federal  awards. 
However,  when  it  is  not  practical  to  list 
each  individual  Federal  award  for  R&D, 
total  expenditures  shall  be  showm  by 
Federal  agency  and  major  subdivision 
within  the  Federal  agency.  For  example, 
the  .National  Institutes  of  Health  is  a 
major  subdivision  in  the  Department  of 
Health  and  Human  Services. 

(7)  Include,  in  either  the  schedule  or 
a  note  to  the  schedule,  the  value  of  non- 


cash assistance  expended,  insurance  in 
effect  during  the  year,  and  loans  or  loan 
guarantees  outstanding  at  year  end. 

I .315    Audit  findings  follow-up. 


(a)  General.  The  auditee  is  responsible 
for  follow-up  and  corrective  action  on 
all  audit  findings.  As  part  of  this 
responsibility,  the  auditee  shall  prepare 
a  summary  schedule  of  prior  audit 
findings.  The  auditee  shall  also  prepare 
a  corrective  action  plan  for  current  year 
audit  findings.  The  summary  schedule 
of  prior  audit  findings  and  the 
corrective  action  plan  shall  include  the 
reference  numbers  the  auditor  assigns  to 

audit  findings  under  § .510(c). 

Since  the  summary  schedule  may 
include  audit  findings  from  multiple 
years,  it  shall  include  the  fiscal  year  in 
which  the  finding  initially  occurred. 

(b)  Summary  schedule  of  prior  audit 
findings.  The  summary  schedule  of 
prior  audit  findings  shall  report  the 
status  of  all  audit  findings  included  in 
the  prior  audit's  schedule  of  findings 
and  questioned  costs.  The  summary 
schedule  shall  also  include  audit 
findings  reported  in  the  prior  audit's 
summary  schedule  of  prior  audit 
findings  except  audit  findings  listed  as 
corrected  in  accordance  with  paragraph 
(b)(1),  or  no  longer  valid  or  not 
warranting  further  action  in  accordance 
with  paragraph  (b)(4)  of  this  section. 

(1)  When  audit  findings  were  fully 
corrected,  the  summary  schedule  need 
only  list  the  audit  findings  and  state  that 
corrective  action  was  taken. 

(2)  W^en  audit  findings  were  not 
corrected  or  were  only  partially 
corrected,  the  summary  schedule  shall 
describe  the  planned  corrective  action 
as  well  as  any  partial  corrective  action 
taken. 

(3)  When  corrective  action  taken  is 
significantly  different  from  corrective 
action  previously  reported  in  a 
corrective  action  plan  or  in  the  Federal 
agency's  or  pass-through  entity's 
management  decision,  the  summary 
schedule  shall  provide  an  explanation. 

(4)  When  the  auditee  believes  the     . 
audit  findings  are  no  longer  vaUd  or  do 
not  warrant  further  action,  the  reasons 
for  this  position  shall  be  described  in 
the  summary  schedule.  A  valid  reason 
for  considering  an  audit  finding  as  not 
warranting  further  action  is  that  all  of 
the  following  have  occurred: 

(i)  Two  years  have  passed  since  the 
audit  report  in  which  the  finding 
occurred  was  submitted  to  the  central 
clearinghouse; 

(ii)  The  Federal  agency  or  pass- 
through  entity  is  not  currently  following 
up  with  the  auditee  on  the  audit 
finding;  and 


(iii)  A  management  decision  was  not 
issued. 

(c)  Corrective  action  plan.  At  the 
completion  of  the  audit,  the  auditee 
shall  prepare  a  corrective  action  plan  to 
address  each  audit  finding  included  in 
the  current  year  auditor's  reports.  The 
corrective  action  plan  shall  provide  the 
name(s)  of  the  contact  person(s) 
responsible  for  corrective  action,  the 
corrective  action  planned,  and  the 
anticipated  completion  date.  If  the 
auditee  does  not  agree  with  the  audit 
findings  or  beUeves  corrective  action  is 
not  required,  then  the  corrective  action 
plan  shall  include  an  explanation  and 
specific  reasons. 

§ .320   Raport  submiaslon. 


(a)  General.  The  audit  shall  be 
completed  and  the  reporting  package 
described  in  paragraph  (c)  of  this 
section  submitted  within  nine  months 
after  the  end  of  the  audit  period,  imless 
a  longer  period  is  agreed  to  in  advance 
by  the  cognizant  or  oversight  agency  for 
audit.  Also,  the  reporting  package  shall 
be  submitted  within  30  days  after 
issuance  of  the  auditor's  report(s)  to  the 
auditee.  Unless  restricted  by  law  or 
regulation,  the  auditee  shall  make 
copies  available  for  public  inspection. 

fb)  Certification.  The  auditee  shall 
complete  a  certification  form  which 
states  whether  the  audit  was  completed 
in  accordance  with  this  part  and 
provides  information  about  the  auditee, 
its  Federal  programs,  and  the  results  of 
the  audit.  The  form  shall  be  approved 
by  OMB,  available  from  the  central 
clearinghouse  designated  by  OMB, 
include  data  elements  similar  to  those 
presented  in  this  paragraph,  and  use  a 
machine-readable  format.  The  auditee's 
chief  executive  officer  or  chief  financial 
officer  shall  sign  a  statement  that  the 
information  on  the  form  is  accurate  and 
complete  as  follows: 

Certificate  of  Audit 

This  is  to  certify  that,  to  the  best  of  my 
knowledge  and  belief,  the  (specify  name  of 
the  auditee)  has:  (1)  engaged  an  auditor  to 
perform  an  audit  in  accordance  with  the 
provisions  of  OMB  Circular  A-133  for  the 
(specify  number)  months  ended  (specify 
date);  (2)  the  auditor  has  completed  such 
audit  and  presented  a  signed  audit  rep>ort 
which  states  that  the  audit  was  conducted  in 
accordance  with  the  provisions  of  the 
Circular;  and,  (3)  the  information  on  the 
attached  form  accurately  and  completely 
reflects  the  results  of  this  audit,  as  presented 
in  the  auditor's  report.  I  declare  that  the 
foregoing  is  true  and  correct. 
Attachment  to  Certificate 

Information  Accompanying  Certificate  of 
Audit 

1.  The  fype  of  report  the  auditor  issued  on 
the  financial  statements  of  the  auditee  (i.e.. 


unqualified  opinion,  qualified  opinion, 
adverse  opinion,  or  disclaimer  of  opinion). 

2.  A  yes  or  no  statement  as  to  whether  the 
auditor's  report  on  the  financial  statements 
indicated  that  the  auditor  has  substantial 
doubt  about  the  auditee's  ability  to  continue 
as  a  going  concern. 

3.  The  type  of  report  the  auditor  issued  on 
compliance  for  major  programs  (i.e.. 
unqualified  opinion,  qualified  opinion, 
adverse  opinion,  or  disclaimer  of  opinion). 

4.  A  list  of  the  Federal  awarding  agencies 
and  pass-through  entities  which  will  receive 
a  copy  of  the  reporting  package  pursuant  to 

§ .320(d)(2)  and  § .320(e)(2)  of 

OMB  Circular  A-133.  An  explanation  should 
be  provided  if  this  list  is  di^rent  from  the 
communication  the  auditor  provides  to  the 

auditee  under  § .500(fl  of  OMB 

Qrcular  A-133. 

5.  A  yes  or  no  statement  as  to  whether  the 
auditee  qualified  as  a  low-risk  auditee  under 
§ .530  of  OMB  Circular  A-133. 

6.  The  dollar  threshold  used  to  distinguish 
between  Type  A  and  Type  B  programs  as 

defined  in  § .520(b)  of  OMB  Circular 

A-133. 

7.  The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  each  Federal 
program,  as  applicable. 

8.  The  name  of  each  Federal  program  and 
identification  of  each  major  program. 
Individual  awards  within  a  category  of 
awards  should  be  listed  in  the  same  level  of 
detail  as  they  are  listed  in  the  schedule  of 
ex[>endituTes  of  Federal  awards. 

9.  The  amount  of  expenditxires  in  the 
schedule  of  expenditures  of  Federal  awards 
associated  with  each  Federal  program. 

10.  A  yes  or  no  statement  as  to  whether 
there  are  audit  findings  and  the  amount  of 
any  questioned  costs  related  to  the  following 
for  each  Federal  program: 

a.  Types  of  services  allowed  or  unallowed. 

b.  Eligibility. 

c.  Matching,  maintenance  of  level  of  eSort, 
or  earmarking. 

d.  Federal  financial  reporting. 

e.  Program  income, 
f  Procurement. 

g.  Subrecipient  monitoring. 

h.  Allowable  costs/cost  principles. 

i.  Other. 

11.  Auditee  Name: 

Employer  Identification  Number. 
Name  and  Title  of  Responsible  Official: 
Telephone  Numbier: 


Signature: 


Date: 


12.  Auditor  Name: 


Name  and  Title  of  Contact  Person: 


Auditor  Address: 


Auditor  Telephone  Number: 


(c)  Reporting  Package.  The  reporting 
package  shall  include  the: 


(1)  Certification  discussed  in 
p>aragraph  (b)  of  this  section; 

(2)  Financial  statements  and  schedule 
of  expenditures  of  Federal  awards 
discussed  in  § .310(a)  and 

§ .310(b),  respectively; 

(3)  Summary  schedule  of  prior  audit 
findings  disciiissed  in  § .315(b); 

(4)  Auditor's  report(s)  discussed  in 
§ .505;  and 

(5)  Corrective  action  plan  discussed  in 
§ .315(c). 

(d)  Submission  to  clearinghouse.  All 
auditees  shall  submit  to  the  central 
clearinghouse  designated  by  OMB  one 
copy  of  the  reporting  package  described 
in  paragraph  (c)  of  this  section  for; 

(1)  The  central  clearinghouse  to  retain 
as  an  archival  copy;  and 

(2)  Each  Federal  awarding  agency 
when  the  schedule  of  findings  and 
questioned  costs  disclosed  audit 
findings  relating  to  Federal  awards  that 
the  Federal  awarding  agency  provided 
directly  or  the  summary  scl^ule  of 
prior  audit  findings  reported  the  status 
of  any  audit  findings  relating  to  Federal 
awards  that  the  Federal  awarding 
agency  provided  directly. 

(e)  Additional  submission  by 
subrecipients.  In  addition  to  the 
requirements  discussed  in  paragraph  (d) 
of  this  section,  subrecipients  shall 
submit  to  each  pass-through  entity  one 
copy  of  the: 

(1 )  Certification  discussed  in 
paragraph  (b)  of  this  section;  and 

(2)  Reporting  package  described  in 
paragraph  (c)  of  this  section  for  each 
pass-through  entity  when  the  schedule 
of  findings  and  questioned  costs 
disclosed  audit  findings  relating  to 
Federal  awards  that  the  pass-through 
entity  provided  or  the  summary 
schedule  of  prior  audit  findings 
reported  the  status  of  any  audit  findings 
relating  to  Federal  awards  that  the 
passthrough  entity  provided. 

(f)  Requests  for  report  copies.  In 
response  to  requests  by  a  Federal  agency 
or  pass-through  entity,  auditees  shall 
submit  the  appropriate  copies  of  the 
reporting  package  described  in 
paragraph  (c)  of  this  section  and.  if 
requested,  a  copy  of  any  management 
letters  issued  by  the  auditor. 

(g)  Report  retention  requirements. 
Auditees  shall  keep  one  copy  of  the 
reporting  package  described  in 
paragraph  (c)  of  this  section  on  file  for 
three  years  from  the  date  of  submission 
to  the  central  clearinghouse  designated 
by  OMB.  Pass-through  entities  shall 
keep  subrecipients'  submissions  on  file 
for  three  years  from  date  of  receipt. 

(h)  Clearinghouse  responsibilities. 
The  central  clearinghouse  designated  by 
OMB  shall  distribute  the  reporting 
packages  received  in  accordance  with 
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paragraph  (d)(2)  of  this  section  and 

§ .235(c)(3)  to  applicable  Federal 

awarding  agencies,  maintain  a  data  base 
of  completed  audits,  provide 
appropriate  information  to  Federal 
agencies,  and  follow  up  with  known 
auditees  which  have  not  submitted  the 
required  certifications  and  reporting 
packages. 

(i)  Clearinghouse  address.  The 
address  of  the  central  clearinghouse 
currently  designated  by  0MB  is  Federal 
Audit  Clearinghouse.  Bureau  of  the 
Census,  1201  E.  10th  Street. 
Jeffersonville.  IN  47132. 

(j)  Electronic  filing.  Nothing  in  this 
part  shall  preclude  electronic 
submissions  to  the  central  clearinghouse 
in  such  manner  as  may  be  approved  by 
OMB.  With  OMB  approval,  the  central 
clearinghouse  may  pilot  test  methods  of 
electronic  submissions. 

Subpart  D — Federal  Agencies  and 
Psse-Through  Entitles 

f .400    RMponsit>»ltlM. 


(a)  Cognizant  agency  for  audit 
responsibilities.  Recipients  expending 
more  than  $25  million  a  year  in  Federal 
awards  shall  have  a  cognizant  agency 
for  audit.  The  designated  cognizant 
agency  for  audit  shall  be  the  Federal 
awarding  agency  that  provides  the 
predominant  amount  of  direct  funding 
to  a  recipient  unless  OMB  makes  a 
specific  cognizant  agency  for  audit 
assignment  and  provides  notice  in  the 
Federal  Register.  To  provide  for 
continuity  of  cognizance,  the 
determination  of  the  predominant 
amount  of  direct  fimding  shall  be  based 
upon  direct  Federal  awards  expended  in 
the  recipient's  fiscal  years  ending  in 
1995.  2000,  2005.  and  every  fifth  year 
thereafter.  For  example,  audit 
cognizance  for  periods  ending  in  1996 
through  2000  will  be  determined  based 
on  Federal  awards  expended  in  1995.  A 
Federal  awarding  agency  with 
cognizance  for  an  auditee  may  reassign 
cognizance  to  another  Federal  awarding 
agency  which  provides  substantial 
direct  funding  and  agrees  to  be  the 
cognizant  agency  for  audit.  Within  30 
days  after  any  reassignment,  both  the 
old  and  the  new  cognizant  agency  for 
audit  shall  notify  the  auditee,  and.  if 
known,  the  auditor  of  the  reassignment. 
The  cognizant  agency  for  audit  shall: 

(1)  Provide  technical  audit  advice  and 
liaison  to  auditees  and  auditors. 

(2)  Consider  auditee  requests  for 
extensions  to  the  report  submission  due 

date  required  by  § .320(a).  The 

cognizant  agency  for  audit  may  grant 
extensions  for  good  cause. 

(3)  Obtain  or  conduct  quality  control 
reviews  of  selected  audits  made  by  non- 


Federal  auditors,  and  provide  the 
resuhs.  when  appropriate,  to  other 
interested  organizations. 

(4)  Promptly  inform  other  affected 
Federal  agencies  and  appropriate 
Federal  law  enforcement  officials  of  any 
direct  reporting  by  the  auditee  or  its 
auditor  of  irregularities  or  illegal  acts,  as 
required  by  GAGAS  or  laws  and 
regulations,  when  such  reporting  is  not 
included  in  the  reporting  package 
described  in  § .320(c). 

(5)  Advise  the  auditor  and,  where 
appropriate,  the  auditee  of  any 
deficiencies  found  in  the  audits  when 
the  deficiencies  require  corrective 
action  by  the  auditor.  When  advised  of 
deficiencies,  the  auditee  shall  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the 
cognizant  agency  for  audit  shall  notify 
the  auditor,  the  auditee,  and  applicable 
Federal  awarding  agencies  and  pass- 
through  entities  of  the  facts  and  make 
recommendations  for  follow-up  action. 
Major  inadequacies  or  repetitive 
substandard  performance  by  auditors 
shall  be  referred  to  appropriate  State 
licensing  agencies  and  professional 
bodies  for  disciplinary  action. 

(6)  Coordinate,  to  the  extent  practical, 
audits  or  reviews  made  by  or  for  Federal 
agencies  that  are  in  addition  to  the 
audits  made  pursuant  to  this  part,  so 
that  the  additional  audits  or  reviews 
build  upon  audits  performed  in 
accordance  with  this  part. 

(7)  Coordinate  a  management  decision 
for  audit  findings  that  affect  the  Federal 
programs  of  more  than  one  agency. 

(8)  Coordinate  the  audit  work  and 
reporting  responsibilities  among 
auditors  to  achieve  the  most 
costeffective  audit. 

(b)  Oversight  agency  for  audit 
responsibHities.  An  auditee  which  does 
not  have  a  designated  cognizant  agency 
for  audit  will  be  under  the  general 
oversight  of  the  Federal  agency 
determined  in  accordance  with 

^  .105  (Oversight  agency  for 

audit).  The  oversight  agency  for  audit: 

(1)  Shall  provide  tecnnical  advice  to 
auditees  and  auditors  as  requested. 

(2)  May  assume  all  or  some  of  the 
responsibilities  normally  performed  by 
a  cognizant  agency  for  audit. 

[c]  Federal  awarding  agency 
responsibilities.  The  Federal  awarding 
agency  shall  perform  the  following  for 
the  Federal  awards  it  makes: 

(1)  Identify  Federal  awards  made  by 
informing  each  recipient  of  the  CFDA 
title  and  number,  award  name  and 
number,  award  year,  and  if  the  award  is 
for  R&D.  When  some  of  this  information 
is  not  available,  the  Federal  agency  shall 
provide  information  necessary  to  clearly 
describe  the  Federal  award. 


(2)  Ensure  that  audits  are  completed 
and  reports  are  received  in  a  timely 
manner  and  in  accordance  with  the 
requirements  of  this  part. 

(3)  Provide  technical  advice  and 
counsel  to  auditees  and  auditors  as 
requested. 

(4)  Issue  a  management  decision  on 
audit  findings  within  six  months  after 
receipt  of  the  audit  report  and  ensure 
that  die  recipient  takes  appropriate  and 
timely  corrective  action. 

(5)  Assign  a  person  responsible  to 
inform  OMB  annually  of  any  updates 
needed  to  the  compliance  supplements. 

(d)  Pass-through  entity 
responsibilities.  A  non-profit  pass- 
through  entity  shall  perform  the 
following  for  the  Federal  awards  it 
makes: 

(1)  Identify  Federal  awards  made  by 
informing  each  subrecipient  of  CFDA 
title  and  number,  award  name  and 
number,  award  year,  if  the  award  is 
R&D,  and  name  of  Federal  agency. 
When  some  of  this  information  is  not 
available,  the  pass-through  entity  shall 
provide  the  best  information  available  to 
describe  the  Federal  award. 

(2)  Advise  subrecipients  of 
requirements  imposed  on  them  by 
Federal  laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements  as  well  as  any  supplemental 
requirements  imposed  by  the  pass- 
through  entity. 

(3)  Monitor  the  activities  of 
subrecipients  as  necessary  to  ensiu«  that 
Federal  awards  are  used  for  authorized 
purposes  in  compliance  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements  and  that 
performance  goals  are  achieved. 

(4)  Ensure  that  non-profit 
subrecipients  expending  $300,000  or 
more  in  Federal  awards  during  the 
subrecipient 's  fiscal  year  have  met  the 
audit  requirements  of  this  part  for  that 
fiscal  year,  and  that  subrecipients 
subject  to  Circular  A-128  have  met  the 
requirements  of  Circular  A-128. 

(5)  Issue  a  management  decision  on 
audit  findings  within  six  months  after 
receipt  of  the  subrecipient's  audit  report 
and  ensiu^  that  the  subrecipient  takes 
appropriate  and  timely  corrective 
action. 

(6)  Consider  whether  subrecipient 
audits  necessitate  adjustment  of  the 
pass-through  entity's  own  records. 

(7)  Require  each  subrecipient  to 
permit  the  pass-through  entity  and 
auditors  to  have  access  to  the  records 
and  financial  statements  as  necessary 
for  the  pass-through  entity  to  comply 
with  this  part. 


Federal  Register  /  Vol.  61,  No.  84  /  Tuesday,  April  30,  1996  /  Notices 


19147 


S 


.406    Management  decision. 


(a)  General.  The  management  decision 
shall  clearly  state  whether  or  not  the 
audit  finding  is  sustained,  the  reasons 
for  the  decision,  and  the  expected 
auditee  action  to  repay  disallowed  costs, 
make  financial  adjustments,  or  take 
other  action,  (f  the  auditee  has  not 
completed  corrective  action,  a  timetable 
for  follow-up  should  be  given.  Prior  to 
issuing  the  management  decision,  the 
Federal  agency  or  pass^through  entity 
may  request  additional  information  or 
documentation  from  the  auditee, 
including  a  request  that  the 
documentation  be  audited,  as  a  way  of 
mitigating  disallowed  costs.  The 
management  decision  should  describe 
any  appeal  process  available  to  the 
auditee. 

(b)  Federal  agency.  As  provided  in 

§ .400(a)(7),  the  cognizant  agency 

for  audit  shall  be  responsible  for 
coordinating  a  management  decision  for 
audit  findings  that  affect  the  programs 
of  more  than  one  Federal  agency.  As 

provided  in  § .400(c)(4),  a  Federal 

awarding  agency  is  responsible  for 
issuing  a  management  decision  for 
findings  that  relate  to  Federal  awards  it 
makes  to  recipients.  Alternate 
arrangements  may  be  made  on  a  case- 
by-case  basis  by  agreement  among  the 
Federal  agencies  concerned. 

(c)  Pass-through  entity.  As  provided 

in  § .400(d)(5),  the  pass-through 

entity  shall  be  responsible  for  making 
the  management  decision  for  audit 
findings  diat  relate  to  Federal  awards  it 
makes  to  subrecipients. 

(d)  Time  requirements.  The  entity 
responsible  for  making  the  management 
decision  shall  do  so  within  six  months 
of  receipt  of  the  audit  report.  Corrective 
action  should  be  initiated  within  six 
months  and  proceed  as  rapidly  as 
possible. 

(e)  Reference  numbers.  Management 
decisions  shall  include  the  reference 
numbers  the  auditor  assigned  to  each 
audit  fimding  in  accordance  with 

§ .510(c).    . 

Subpart  E— Auditors 

S .500    Scope  of  audit 


(a)  General.  The  audit  shall  be 
conducted  in  accordance  with  GAGAS. 

(b)  Financial  statements.  The  auditor 
shall  determine  whether  the  financial 
statements  of  the  auditee  are  presented 
fairly  in  all  material  respects  in 
conformity  with  generally  accepted 
accounting  principles.  The  auditor  shall 
also  determine  whether  the  schedule  of 
expenditures  of  Federal  awards  is 
presented  fairly  in  all  material  respects 
in  relation  to  the  auditee's  financial 
statements  taken  as  a  whole. 


(c)  Internal  control.  (1)  In  addition  to 
the  requirements  of  GAGAS,  the  auditor 
shall  perform  procedures  to  obtain  an 
understanding  of  internal  control  over 
Federal  programs  sufficient  to  plan  the 
audit  to  achieve  a  low  assessed  level  of 
control  risk  for  major  programs. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  the  auditor  shall: 

(i)  Plan  the  testing  of  internal  control 
over  major  programs  to  achieve  a  low 
assessed  level  of  control  risk  for  the 
assertions  relevant  to  the  compliance 
requirements  for  each  major  program; 
and 

(ii)  Perform  testing  of  internal  control 
over  major  programs  as  planned  in 
paragraph  (c)(2)(i)  of  this  section. 

(3)  Wnen  internal  control  over  some 
or  all  of  the  compliance  requirements 
for  a  major  program  are  Ukely  to  be 
ineffective  in  preventing  or  detecting 
noncompliance,  the  planning  and 
performing  of  testing  described  in 
paragraph  (c)(2)  of  this  section  are  not 
required  for  those  compUance 
requirements.  However,  the  auditor 
shall  report  a  reportable  condition  or  a 
material  weakness  in  accordance  with 

§ .510,  assess  the  related  control 

risk  at  the  maximum,  and  consider 
whether  additional  compliance  tests  are 
required  because  of  ineffective  internal 
control  over  the  major  program. 

(d)  Compliance.  (1)  In  addition  to  the 
requirements  of  GAGAS,  the  auditor 
shall  determine  whether  the  auditee  has 
complied  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 
agreements  that  may  have  a  direct  and 
material  effect  on  each  of  its  major 
programs. 

(2)  The  compliance  testing  shall 
include  tests  of  transactions  and  such 
other  auditing  procedures  necessary  to 
provide  the  auditor  sufficient  evidence 
to  support  an  opinion  on  compUance  for 
each  major  program. 

(3)  The  principal  compliance 
requirements  of  the  largest  Federal 
programs  are  included  in  the 
compUance  supplements. 

(4)  For  Federal  programs  contained  in 
the  compUance  supplements,  an  audit 
of  the  compUance  requirements 
contained  in  the  compUance 
supplements  will  meet  the  requirements 
of  this  part.  Where  there  have  been 
changes  to  the  compliance  requirements 
and  the  changes  are  not  reflected  in  the 
compliance  supplements,  the  auditor 
shall  determine  the  current  compliance 
requirements  and  modify  the  audit 
procedures  accordingly.  For  those 
Federal  programs  not  covered  in  the 
compliance  supplements,  the  auditor 
should  use  the  types  of  compliance 
requirements  (e.g.,  cash  management. 
Federal  financial  reporting,  allowable 


costs/cost  principles,  types  of  services 
allowed  or  unallowed,  eligibility,  and 
matching)  contained  in  the  compliance 
supplements  as  guidance  for  identifying 
the  types  of  compliance  requirements  to 
test,  and  determine  the  requirements 
governing  the  Federal  program  by 
reviewing  the  provisions  of  contracts 
and  grant  agreements  and  the  laws  and 
regulations  referred  to  in  such  contracts 
and  grant  agreements.  The  auditor 
should  consult  with  the  appUcable 
Federal  agency  to  determine  the 
availabiUty  of  agency-prepared 
supplements  or  audit  guides. 

(ej  Audit  follow-up.  The  auditor  shall 
follow-up  on  prior  audit  findings, 
perfonn  procedures  to  assess  the 
reasonableness  of  the  summary 
schedule  of  prior  audit  findings 
prepared  by  the  auditee  in  accordance 

with  § .315(b),  and  report,  as  a 

current  year  audit  finding,  when  the 
auditor  concludes  that  the  summar>' 
schedule  of  prior  audit  findings 
materially  misrepresents  the  status  of 
any  prior  audit  finding.  The  auditor 
shall  perform  audit  follow-up 
procedures  regardless  of  whether  a  prior 
audit  finding  relates  to  a  major  program 
in  the  current  year. 

(f)  Communication.  The  auditor  shaU 
communicate,  preferably  in  writing,  to 
the  auditee  which  Federal  awarding 
agencies  and  pass-through  entities  are 
required  to  receive  a  copy  of  the 
reporting  package  pursuant  to 

§ .320(d)(2)  and 

§ .320(e)(2).  respectively.  The 

auditor  shall  retain  a  record  of  this 
communication  in  the  auditor's  working 
papers. 


I. 


.505    AudH  reponing. 


(a)  Auditor's  reports.  The  auditor's 
report(s)  may  be  in  the  form  of  either 
combined  or  separate  reports  and  may 
be  organized  differently  from  the 
manner  presented  in  this  section.  The 
auditor's  report(s)  shall  state  that  the 
audit  was  conducted  in  accordance  with 
this  part  and  include  the  following: 

(1)  An  opinion  (or  disclaimer  of 
opinion)  as  to  whether  the  financial 
statements  are  presented  fairly  in  all 
material  respects  in  conformity  with 
generally  accepted  accounting 
principles  and  an  opinion  (or  disclaimer 
of  opinion)  as  to  whether  the  schedule 
of  expenditures  of  Federal  awards  is 
presented  fairly  in  aU  material  respects 
in  relation  to  the  financial  statements 
taken  as  a  whole. 

(2)  A  report  on  internal  control  related 
to  the  financial  statements  and  mafor 
programs.  This  report  shall  describe  the 
scope  of  testing  of  internal  control  and 
the  results  of  the  tests,  and.  where 
applicable,  refer  to  the  separate 
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schedule  of  findings  and  questioned 
costs  described  in  paragraph  (a)(4)  of 
this  section. 

(3)  A  report  on  compliance  with  laws 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements, 
noncompliance  wi\h  which  could  have 
a  material  effect  on  the  financial 
statements.  This  report  shall  also 
include  an  opinion  (or  disclaimer  of 
opinion)  as  to  whether  the  auditee 
complied  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 
agreements  which  could  have  a  direct 
and  material  effect  on  each  major 
program,  and.  where  applicable,  refer  to 
the  separate  schedule  of  findings  and 
questioned  costs  described  in  paragraph 
(a)(4)  of  this  section. 

(4)  A  schedule  of  findings  and 
questioned  costs  which  includes  a 
summary  of  the  auditor's  results  as 
described  in  paragraph  (b)  of  this 
section  and  all  audit  findings  as  defined 

in  § .510(a).  Any  findings  (e.g.. 

internal  control  findings.  compUance 
findings,  questioned  costs,  or  fraud) 
which  relate  to  the  same  issue  should  be 
presented  as  a  single  finding.  Where 
practical,  audit  findings  should  be 
organized  by  Federal  agency  or  pass- 
through  entity. 

(b)  Summary  of  the  auditor's  results. 
The  summary  of  the  auditor's  results 
shall  include: 

(1)  The  type  of  report  the  auditor 
issued  on  tie  financial  statements  of  the 
auditee  (i.e.,  unqualified  opinion, 
qualified  opinion,  adverse  opinion,  or 
disclaimer  of  opinion); 

(2)  Where  applicable,  a  statement  that 
the  auditor's  report  on  the  financial 
statements  indicated  that  the  auditor 
has  substantial  doubt  about  the 
auditee's  ability  to  continue  as  a  going 
concern; 

(3)  The  type  of  report  the  auditor 
issued  on  compliance  for  major 
programs  (i.e..  unqualified  opinion, 
qualified  opinion,  adverse  opinion,  or 
disclaimer  of  opinion); 

(4)  Where  applicable,  a  statement  that 
reportable  conditions  in  internal  control 
over  major  programs  were  disclosed  by 
the  audit  and  whether  any  such 
conditions  were  material  weaknesses,  as 
described  in  § .510(a)(1); 

(5)  A  statement  as  to  whether  the 
audit  disclosed  any  material 
noncompliance  in  major  programs,  as 
described  in  § .510(a)(2): 

(6)  A  statement  as  to  whether  the 
audit  disclosed  any  questioned  costs,  as 
described  in  § .510(a)(3); 

(7)  Where  applicable,  a  statement  that 
the  schedule  of  findings  and  questioned 
costs  contains  instances  of  known  fraud, 
as  described  in  § 510(a)(5):  and 


(8)  Where  applicable,  a  statement  that 
the  audit  foUow-up  procedures 
disclosed  that  the  summary  schedule  of 
prior  audit  findings  materially 
misrepresents  the  status  of  any  prior 
audit  finding,  as  described  in 
§ .510(a)(6). 

.510    Audit  flndlngs. 


(a)  Audit  findings  reported.  The 
auditor  shall  report  the  following  as 
audit  findings  in  a  schedule  of  findings 
and  questioned  costs: 

(1)  Reportable  conditions  in  internal 
control  over  major  programs.  The 
auditor's  determination  of  whether  to 
report  a  deficiency  in  internal  control  as 
a  reportable  condition  is  in  relation  to 

a  type  of  compliance  requirement  for  a 
major  program  or  an  audit  objective 
identified  in  the  compliance 
supplements.  The  auditor  shall  identify 
reportable  conditions  which  are 
individually  or  cumulatively  material 
weaknesses. 

(2)  Material  noncompliance  with  the 
provisions  of  laws,  regulations, 
contracts,  or  grant  agreements  which  the 
auditor  concludes,  based  on  evidence 
obtained,  has  occxured  or  is  likely  to 
have  occurred.  The  auditor's 
determination  of  whether  a 
noncompliance  with  the  provisions  of 
laws,  regulations,  contracts,  or  grant 
agreements  is  material  for  the  purpose 
of  reporting  an  audit  finding  is  in 
relation  to  a  type  of  compliance 
requirement  for  a  major  program  or  an 
audit  objective  identified  in  the 
compliance  supplements. 

(3)  Known  questioned  costs  which  are 
greater  than  $10,000  for  a  type  of 
compliance  requirement  for  a  major 
program.  Known  questioned  costs  are 
those  specifically  identified  by  the 
auditor.  In  evaluating  the  effect  of 
questioned  costs  on  the  opinion  on 
compliance  for  each  major  program,  the 
auditor  considers  the  best  estimate  of 
total  costs  questioned  (likely  questioned 
costs),  not  just  the  questioned  costs 
specifically  identified  (known 
questioned  costs).  The  auditor  shall  also 
report  known  questioned  costs  when 
likely  questioned  costs  are  greater  than 
$10,000  for  a  type  of  compliance 
requirement  for  a  major  program.  In 
reporting  questioned  costs,  the  auditor 
shall  include  information  to  provide 
proper  perspective  for  judging  the 
prevalence  and  consequences  of  the 
questioned  costs. 

(4)  The  circumstances  concerning 
why  the  auditor's  report  on  compliance 
for  major  programs  is  other  than  an 
unqualified  opinion,  unless  such 
circumstances  are  otherwise  reported  as 
audit  findings  in  the  schedule  of 
findings  and  questioned  costs. 


(5)  Known  fraud  affecting  a  Federal 
award,  unless  such  fraud  is  otherwise 
reported  as  an  audit  finding  in  the 
schedule  of  findings  and  questioned 
costs.  Fraud  is  a  type  of  illegal  act 
involving  the  obtaining  of  something  of 
value  through  willful  misrepresentation. 
This  paragraph  does  not  rcHquire  the 
auditor  to  make  an  additional  reporting 
when  the  auditor  confirms  that  the 
fraud  was  reported  outside  of  the 
auditor's  reports  under  the  direct 
reporting  requirements  of  GAGAS. 

(6)  Instances  where  the  results  of 
audit  follow-up  procedures  disclosed 
that  the  summary  schedule  of  prior 
audit  findings  prepared  by  the  auditee 

in  accordance  with  § .315(b) 

materially  misrepresents  the  status  of 
any  prior  audit  finding. 

(b)  Audit  finding  detail.  Audit 
findings  shall  be  presented  in  sufficient 
detail  for  the  auditee  to  prepare  a 
corrective  action  plan  and  take 
corrective  action  and  for  Federal 
agencies  and  pass-through  entities  to 
arrive  at  a  management  decision.  The 
following  specific  information  shall  be 
included,  as  applicable,  in  audit 
findings: 

(1)  Federal  program  and  specific 
Federal  award  identification  including 
the  CFDA  title  and  ntimber.  Federal 
award  number  and  year,  name  of 
Federal  agency,  and  name  of  the 
applicable  pass-through  entity.  When 
information,  such  as  die  CFDA  title  and 
number  or  Federal  award  number,  is  not 
available,  the  auditor  shall  provide  the 
best  information  available  to  describe 
the  Federal  award. 

(2)  The  criteria  or  specific 
requirement  upon  which  the  audit 
finding  is  based,  including  statutory, 
regulatory,  or  other  citation. 

(3)  The  condition  found,  including 
facts  that  support  the  deficiency 
identified  in  the  audit  finding. 

(4)  Identification  of  questioned  costs 
and  how  they  were  computed. 

(5)  Information  to  provide  proper 
perepective  for  judging  the  prevalence 
and  consequences  of  the  audit  findings, 
such  as  whether  the  audit  findings 
represent  an  isolated  instance  or  a 
systemic  problem.  Where  appropriate, 
instances  identified  shall  be  related  to 
the  universe  and  the  number  of  cases 
examined  and  be  quantified  in  terms  of 
dollar  value. 

(6)  The  possible  asserted  effect  to 
provide  sufficient  information  to  the 
auditee  and  Federal  agency,  or  pass- 
through  entity  in  the  case  of  a 
subrecipient,  to  permit  them  to 
determine  the  cause  and  effect  to 
facilitate  prompt  and  proper  corrective 
action. 
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(7)  Recommendations  to  prevent 
future  occurrences  of  the  deficiency 
identified  in  the  audit  findii^. 

(8)  Views  of  responsible  officials  of 
the  auditee  when  there  is  disagreement 
with  the  audit  findings,  to  the  extent 
practical. 

(c)  Reference  numbers.  Each  audit 
finding  in  the  schedule  of  findings  and 
questioned  costs  shall  include  a 
reference  number  to  allow  for  easy 
referencing  of  the  audit  findings  during 
follow-up. 

S .515    Audit  working  papers. 


(a)  Retention  of  working  papers.  The 
auditor  shall  retain  working  papers  and 
reports  for  a  minimum  of  three  years 
after  the  date  of  issuance  of  the  auditor's 
report(s)  to  the  auditee,  imless  the 
auditor  is  notified  in  writing  by  the 
cognizant  agency  for  audit,  oversight 
agency  for  audit,  or  pass-through  entity 
to  extend  the  retention  period.  When 
the  auditor  is  awaie  that  the  Federal 
awarding  agency,  pass-through  entity,  or 
auditee  is  contesting  an  audit  finding, 
the  auditor  shall  contact  the  parties 
contesting  the  audit  finding  for 
guidance  prior  to  destruction  of  the 
working  papers  and  reports. 

(b)  Access  to  working  papers.  Audit 
working  papers  shall  be  made  available 
upon  request  to  the  cognizant  or 
oversight  agency  for  audit  or  its 
designee,  a  Federal  agency  providing 
direct  or  indirect  funding,  or  GAO  at  the 
completion  of  the  audit.  Access  to 
working  papers  includes  the  right  of 
Federal  agencies  to  obtain  copies  of 
working  papers,  as  is  reasonable  and 
necessary. 

§ .520    Major  program  determination. 


(a)  General.  The  auditor  shall  use  a 
risk-based  approach  to  determine  which 
Federal  programs  are  major  programs. 
This  risk-based  approach  shall  include 
consideration  of:  Current  and  prior 
audit  experience,  oversight  by  Federal 
agencies  and  passthrough  entities,  and 
the  inherent  risk  of  the  Federal  program. 
The  process  in  paragraphs  (b)  through 
(i)  of  this  section  shall  be  followed. 

(b)  Step  1.  (1)  The  auditor  shall 
identify  the  larger  Federal  programs, 
which  shall  be  labeled  Type  A 
programs.  Type  A  programs  are  defined 
as  Federal  programs  with  Federal 
expenditures  during  the  audit  period 
exceeding  the  larger  of: 

(i)  $300,000  or  three  percent  (.03)  of 
total  Federal  expenditures  in  the  case  of 
an  auditee  for  which  total  Federal 
expenditures  equal  or  exceed  $300,000 
but  are  less  than  or  equal  to  $100 
million. 

(ii)  $3  million  or  three-tenths  of  one 
percent  (.003)  of  total  Federal 


expenditures  in  the  case  of  an  auditee 
for  which  total  Federal  expenditures 
exceed  $100  milUon  but  are  less  than  or 
equal  to  $10  billion. 

(iii)  $30  million  or  15  hundredths  of 
one  percent  (.0015)  of  total  Federal 
expenditures  in  the  case  of  an  auditee 
for  which  total  Federal  expenditures 
exceed  $10  billion. 

(2)  Federal  programs  not  labeled  Type 
A  under  paragraph  (b)(1)  of  this  section 
shall  be  labeled  Type  B  programs. 

(3)  The  inclusion  of  large  insurance 
programs  or  loan  and  loan  guarantees 
(loans)  should  not  result  in  the 
exclusion  of  other  programs  as  Type  A 
programs.  When  a  Federal  program 
providing  insurance  or  loans 
significantly  affects  the  number  or  size 
of  Type  A  programs,  the  auditor  shall 
consider  this  Federal  program  as  a  Type 
A  program  and  exclude  its  values  in 
determining  other  Type  A  programs. 

(c)  Step  2.(1)  The  auditor  shall 
identify  Type  A  programs  which  are 
low-risk.  For  a  Type  A  program  to  be 
considered  low-risk,  it  shall  have  been 
audited  as  a  major  program  in  at  least 
one  of  the  two  most  recent  audit 
periods,  and,  in  the  most  recent  audit 
period,  it  shall  have  had  no  audit 

findings  imder  § .510(a) 

However,  the  auditor  may  use  judgment 
and  consider  that  audit  findings  fi^m 
questioned  costs  under 

§ .510(a)(3),  fraud  under 

§ .510(a)(5),  and  audit  follow-up 

for  the  summary  schedule  of  prior  audit 

findings  under  § .510(a)(6)  do  not 

preclude  the  Type  A  program  from 
being  lowrisk.  The  auditor  shall 

consider:  the  criteria  in  § .525(c). 

§ .525(d)(1),  § .525(d)(2). 

and  § .525(d)(3);  the  results  of 

audit  follow-up;  whether  any  changes  in 
personnel  or  systems  affecting  a  Type  A 
program  have  significantly  increased 
risk;  and  apply  professional  judgment  in 
determining  whether  a  Type  A  program 
is  low-risk. 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  OMB  may  approve  a 
Federal  awarding  agency's  request  that 
a  Type  A  program  at  certain  recipients 
may  not  be  considered  low-risk.  For 
example,  it  may  be  necessarj  for  a  large 
Type  A  program  to  be  audited  as  major 
each  year  at  particular  recipients  to 
allow  the  Federal  agency  to  comply 
with  the  Government  Management 
Reform  Act  of  1994  (31  U.S.C.  3515). 
The  Federal  agency  shall  notify  the 
recipient  and.  if  known,  the  auditor  at 
least  120  days  prior  to  the  end  of  the 
fiscal  year  to  be  audited  of  OMB's 
approval. 

(d)  Step  3.  (1)  The  auditor  shall 
identif>'  Type  B  programs  which  are 
high-risk  using  professional  judgment 


and  the  criteria  in  § . 


..525.  Except 


for  known  reportable  conditicms  in 
internal  control  or  compliance  problems 

as  discussed  in  § .525(b)(1). 

§ .525(b)(2).  and 

§ .525(c)(1).  a  single  criteria  in 

§ .525  would  seldom  cause  a 

Type  B  program  to  be  considered  high- 
risk. 

(2)  An  audit  under  this  part  is  not 
expected  to  test  relatively  small  Federal 
programs.  Therefore,  except  to  meet  the 
50  percent  rule  discussed  in  paragraph 
(f)  of  this  section,  the  auditor  is  only 
required  to  perform  risk  assessments  on 
Type  B  programs  that  exceed  the  larger 
of: 

(i)  $100,000  or  three-tenths  of  one 
percent  (.003)  of  toul  Federal 
expenditures  when  the  auditee  has  less 
than  or  equal  to  $100  million  in  total 
Federal  expenditures. 

(ii)  $300,000  or  three-hundredths  of 
one  percent  (.0003)  of  total  Federal 
expenditures  when  the  auditee  has  more 
than  $100  million  in  total  Federal 
expenditures. 

(e)  Step  4.  At  a  minimum,  the  auditor 
shall  audit  all  of  the  following  as  major 
programs: 

(1)  All  Type  A  programs,  except  the 
auditor  may  exclude  any  Type  A 
programs  identified  as  low-risk  under 
Step  2  (paragraph  (c)(1)  of  this  section). 

(2)  At  least  one  half  of  the  Type  B 
programs  identified  as  high-risk  under 
Step  3  (p>aragraph  (d)  of  this  section), 
except  this  paragraph  (e)(2)  does  not 
require  the  auditor  to  audit  more  high- 
risk  Type  B  programs  than  the  number 
of  low-risk  Type  A  programs  identified 
as  low-risk  under  Step  2;  and 

(3)  Such  additional  programs  as  may 
be  necessary  to  comply  with  the  50 
percent  rule  discussed  in  paragraph  (f) 
of  this  section.  This  paragraph  (e)(3) 
may  require  the  auditor  to  audit  more 
programs  as  major  than  the  number  of 
Type  A  programs. 

(f)  50  percent  rule.  The  auditor  shall 
audit  as  major  programs  Federal 
programs  with  expenditures  that,  in  the 
aggregate,  encompass  at  leas!  50  percent 
of  total  Federal  expenditures.  If  the 
auditee  meets  the  criteria  in 

§ .530  for  a  low-risk  auditee.  the 

auditor  need  only  audit  as  major 
programs  Federal  programs  with 
expenditures  that,  in  the  aggregate, 
encompass  at  least  25  percent  of  total 
Federal  expenditures. 

(g)  Documentation  of  risk  The  auditor 
shall  document  in  the  working  papers 
the  risk  analysis  process  used  in 
determining  major  programs 

(h)  Auditor's  judgment.  When  the 
ma)or  program  determination  was 
performed  and  documented  in 
accordance  with  this  part,  the  auditor  s 
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judgment  in  applying  the  risk-based 
approach  to  determine  major  programs 
shall  be  presumed  correct.  Challenges 
by  Federal  agencies  and  pass-through 
entities  shall  only  be  for  clearly 
improper  use  of  the  guidance  in  this 
part.  However,  Federal  agencies  and 
pass-through  entities  may  provide 
auditors  guidance  about  the  risk  of  a 
particular  Federal  program  and  the 
auditor  shall  consider  this  guidance  in 
determining  major  programs  in  audits 
not  yet  completed. 

(i)  Deviation  from  use  of  risk  criteria. 
For  first-year  audits,  the  auditor  may 
elect  to  determine  major  programs  as  all 
Type  A  programs  plus  any  Type  B 
programs  as  necessary  to  meet  the  50 
percent  rule  discussed  in  paragraph  (f) 
of  this  section.  Under  this  option,  the 
auditor  would  not  be  required  to 
perform  the  procedures  discussed  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section. 

(1)  A  first-year  audit  is  the  first  year 
the  entity  is  audited  under  this  part  or 
the  first  year  of  a  change  of  auditors. 

(2)  To  ensure  that  a  frequent  change 
of  auditors  would  not  preclude  audit  of 
high  risk  Type  B  programs,  this  election 
for  first-year  audits  may  not  be  used  by 
an  auditee  more  than  once  in  every 
three  years. 

.525    Criteria  for  Federal  program 


risk. 

(a)  General.  The  auditor's 
determination  should  be  based  on  an 
overall  evaluation  of  the  risk  of 
noncompUance  occurring  which  could 
be  material  to  the  Federal  program.  The 
auditor  shall  use  auditor  judgment  and 
consider  criteria,  such  as  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  to  identify  risk  in  Federal 
programs.  Also,  as  part  of  the  risk 
analysis,  the  auditor  may  wish  to 
discuss  a  particular  Federal  program 
with  auditee  management  and  the 
Federal  agency  or  passthrough  entity. 

(b)  Current  and  prior  audit 
experience.  (1)  Weaknesses  in  internal 
control  over  Federal  programs  would 
indicate  higher  risk.  Consideration 
should  be  given  to  the  control 
environment  over  Federal  programs  and 
such  factors  as  the  expectation  of 
management's  adherence  to  applicable 
laws  and  regulations  and  the  provisions 
of  contracts  and  grant  agreements  and 
the  competence  and  experience  of 
personnel  who  administer  the  Federal 
programs. 


(i)  A  Federal  program  administered 
under  multiple  internal  control 
structures  may  have  higher  risk.  When 
assessing  risk  in  a  large  single  audit,  the 
auditor  shall  consider  whether 
weaknesses  are  isolated  in  a  single 
operating  unit  (e.g.,  one  college  campus) 
or  pervasive  throughout  the  entity. 

(ii)  When  significant  parts  of  a  Federal 
program  are  passed  through  to 
subrecipients,  a  weak  system  for 
monitoring  subrecipients  would 
indicate  higher  risk. 

(iii)  The  extent  to  which  computer 
processing  is  used  to  administer  Federal 
programs,  as  well  as  the  complexity  of 
that  processing,  should  be  considered 
by  the  auditor  in  assessing  risk.  New 
and  recently  modified  computer 
systems  may  also  indicate  risk. 

(2)  Prior  audit  findings  would 
indicate  higher  risk,  particularly  when 
the  situations  identified  in  the  audit 
findings  could  have  a  significant  impact 
on  a  Federal  program  or  have  not  been 
corrected. 

(3)  Federal  programs  not  recently 
audited  as  major  programs  may  be  of 
higher  risk  than  Federal  programs 
recently  audited  as  major  programs 
without  audit  findings. 

(c)  Oversight  exercised  by  Federal 
agencies  and  pass-through  entities.  (1) 
Oversight  exercised  by  Federal  agencies 
or  pass-through  entities  could  indicate 
risk.  For  example,  recent  monitoring  or 
other  reviews  performed  by  an  oversight 
entity  which  disclosed  no  significant 
problems  would  indicate  lower  risk. 
However,  monitoring  which  disclosed 
significant  problems  would  indicate 
higher  risk. 

(2)  Federal  agencies,  with  the 
concurrence  of  OMB,  may  identify 
Federal  programs  which  are  higher  risk. 
OMB  plans  to  provide  this  identification 
in  the  compliance  supplements. 

(d)  Inherent  risk  of  the  Federal 
program.  (1)  The  nature  of  a  Federal 
program  may  indicate  risk. 
Consideration  should  be  given  to  the 
complexity  of  the  program  and  the 
extent  to  which  the  Federal  program 
contracts  for  goods  and  services.  For 
example,  Federal  programs  that  disburse 
funds  through  third  party  contracts  or 
have  eligibihty  criteria  may  be  of  higher 
risk.  Federal  programs  primarily 
involving  staff  payroll  costs  may  have  a 
high-risk  for  time  and  effort  reporting, 
but  otherwise  be  at  low-risk. 

(2)  The  phase  of  a  Federal  program  in 
its  life  cycle  at  the  Federal  agency  may 


indicate  risk.  For  example,  a  new 
Federal  program  with  new  or  interim 
regulations  may  have  higher  risk  than 
an  established  program  with  time-tested 
regulations.  Also,  significant  changes  in 
Fwieral  programs,  laws,  regulations,  or 
the  provisions  of  contracts  or  grant 
agreements  may  increase  risk. 

(3)  The  phase  of  a  Federal  program  in 
its  life  cycle  at  the  auditee  may  indicate 
risk.  For  example,  during  the  first  and 
last  years  that  an  auditee  participates  in 
a  Federal  program,  the  risk  may  be 
higher  due  to  start-up  or  closeout  of 
program  activities  and  staff. 

(4)  Type  B  programs  with  larger 
expenditures  would  be  of  higher  risk 
than  programs  with  substantially 
smaller  expenditures. 

§ .530    Criterta  for  a  low-risk  auditee. 


An  auditee  which  meets  all  of  the 
following  conditions  for  each  of  the 
preceding  two  years  shall  qualify  as  a 
low-risk  auditee  and  be  eligible  for 
reduced  audit  coverage  in  accordance 
with§ .520(f): 

(a)  The  audits  were  performed  in 
accordance  with  the  provisions  of  this 
part. 

(b)  The  auditor's  opinions  on  the 
financial  statements  and  the  schedule  of 
expenditures  of  Federal  awards  were 
unqualified.  However,  the  cognizant  or 
oversight  agency  for  audit  may  judge 
that  an  opinion  qualification  does  not 
affect  the  management  of  Federal 
awards  and  provide  a  waiver. 

(c)  There  were  no  deficiencies  in 
internal  control  which  were  identified 
as  material  weaknesses  under  the 
requirements  of  GAGAS.  However,  the 
cognizant  or  oversight  agency  for  audit 
may  judge  that  the  material  weaknesses 
do  not  affect  the  management  of  Federal 
awards  and  provide  a  waiver. 

(d)  None  of  the  Type  A  programs,  as 

defined  in  § .520(b),  had  audit 

findings  from  any  of  the  following: 

(1)  Internal  control  deficiencies  which 
were  identified  as  material  weaknesses; 

(2)  Noncompliance  with  the 
provisions  of  laws,  regulations, 
contracts,  or  grant  agreements  which 
have  a  material  effect  on  the  Type  A 
program;  or 

(3)  Knowrn  or  likely  questioned  costs 
that  exceed  five  percent  of  the  total 
expenditures  for  a  Type  A  program 
during  the  year. 

[PR  Doc.  96-10330  Filed  4-29-96:  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspw:*  Doclcet  No.  M-AAL-1] 

Temporary  Establishment  of  Class  D 
Airspace;  Anchorage  International 
Airport.  Alaska  (AK) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a 
temporary  Gass  D  airspace  area  east  of 
the  Anchorage  International  Airport, 
AK,  while  Runway  14/32  is  closed  for 
construction.  During  this  closure,  heavy 
or  large  commercial  aircraft  will  be 
departing  to  the  east  from  Rimway  06Li 
06R  or  arriving  from  the  east  to  land  on 
Rimway  24L/24R.  The  intended  effect  of 
this  action  is  to  enhance  safety  by 
reducing  the  possibility  of  small  general 
aviation  aircraft  encoimtering  wake 
turbulence  from,  or  conflicting  with, 
heavy  or  large  aircraft  departing  or 
arriving  Andiorage  International 
Airport. 

DATES:  Effective  date:  0901  UTC,  May  1, 
1996.  Expiration  Date:  0901  UTC,  July 
16, 1996. 

FOR  FURTHB)  WFOfMATKM  CONTACT: 
Robert  C.  Durand,  Syston  Management 
Branch,  AAL-530,  Air  Traffic  Division, 
Federal  Aviation  Administration.  222 
West  7th  Avenue  #14,  Anchorage,  AK 
99513-7587;  telephone  nimiber.  (907) 
271-5898. 

SUPPLEMENTARY  INFOMiATION: 

Backgrenad 

Normally,  heavy  or  large  aircraft 
depart  on  Rxmway  32  to  the  north  and 
arrive  on  Runway  0€  from  the  west  at 
Anchorage  International  Airport.  The 
Anchorage  International  Airport 
Manager  has  informed  the  Federal 
Aviation  Administration  (FAA)  that 
starting  in  May  1996,  Runway  14/32 
will  be  closed  for  construction  through 
the  middle  of  July  1996.  This  closure 
will  necessitate  that  heavy  or  large 
aircraft  operating  to  or  from  Anchorage 
International  Airport  arrive  from  or 
depart  to  the  east.  Part  of  this  airspace 
is  a  transition  area  used  by  small  general 
aviation  aircraft  operating  under  visual 
flight  rules  (VFR)  to  or  from  Lake  Hood, 
.    Merrill  Field,  and  Anchorage 
International  airports.  The  FAA  has 
received  letters  from  the  National 
Transportation  Safety  Board,  Air 
Transport  Association  of  America, 
Federal  Express,  and  Northwest 


Airlines,  expressing  concerns, 
specifically,  about  heavy  jet  departures 
off  Runway  06  conflicting  with  VFR 
traffic  east  of  Anchorage  International 
Airport. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
a  Temporary  Class  D  airspace  area  from 
the  surface  to  4,100  feet  mean  sea  level 
(MSL)  east  of  Anchorage  International 
Airport,  AK  (see  appendix).  Pilots 
operating  in  this  airspace  will  be 
required  to  be  in  radio  contact  with 
Anchorage  Radar  Approach  Control  air 
traffic  controllers.  These  aircraft  will  be 
provided  safety  alerts  and  wake 
turbulence  advisories.  Additionally, 
controllers  will  provide  separation 
services  between  special  VFR  operations 
and  aircraft  executing  instrument 
approach  procedures  to  the  Anchwage 
International  Airport.  This  action  is 
intended  to  enhance  safety  by  reducing 
the  possibility  of  small  general  aviation 
aircraft  encountering  wake  turbulence 
from,  or  conflicting  with,  heavy  or  large 
aircraft  departing  or  arriving  Anchorage 
International  Airport. 

Because  the  circumstances  described 
in  this  final  rule  vrarrant  immediate 
action  by  the  FAA  to  maintain  the  safety 
of  flight,  the  FAA  concludes  that  notice 
and  public  procedure  under  5  U.S.C. 
section  553(b)  ue  impracticable  and 
good  cause,  pursuant  to  5  U.S.C.  section 
553(d).  exists  for  making  this 
ammdment  efiiectlve  in  less  than  30 
days. 

Tlie  coordinates  for  this  airspace 
dod»t  are  based  on  North  American 
Datura  83.  Class  D  airspace  area 
designations  an  pubtidied  in  paragraph 
5000  of  FAA  Order  7400.9C  dated 
August  17, 1995,  and  effective 

Septranber  16, 1995,  which  is     

incorporated  by  reference  in  14  CFR 
71.1.  This  Class  D  airspace  area  listed  in 
this  dofnmient  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(xly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Thwefore^  this  regulation— (1) 
is  not  a  "significant  regtilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  40113, 
40120;  E.0. 10854,  24  FR  9565.  3  CFR  1959- 
1963  Cktmp..  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  Incorporation  by  reference  in 
14  C  .Tl  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airapace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Pamgmpt'  SOOO — Cfass  D  Airspace 


AAL  AK  D  Temporary  AndioragB,  AK  [New] 

That  ainpaca  extending  upward  from  the 
surfKB  to  and  including  4,100  foet  MSL 
within  a  line  bqinning  at  the  intersection  of 
the  New  Seward  Highway  and  OltiaUey 
Road,  at  lat  61«07'23"  N;  long,  149^1'23''  W; 
dience  east  to  the  intenection  of  O'Malley 
Road  and  Lake  Otis  Park  Way  at  laL 
81«07'23"  N:  long  149»50T)3"  W;  thence 
north  to  the  intenection  of  Lake  Otis  Parii 
Way  and  Abbott  Road  at  lat.  6f08'14"  N; 
long.  149*S0'03"  W;  thence  east  to  the 
intersection  of  Abbott  Road  and  Abbott  Loop 
Road  at  lat.  61*08'14"  N;  long.  149»4ri6"  W; 
thence  due  north  to  Tudor  Road  at  lat. 
ei'lO'Sl"  N;  long.  149»4«'16"  W;  thence  west 
to  the  intersection  of  Tudor  Road  and  New 
Sewaid  Highway  at  lat.  ei'lO'Sl"  N;  long. 
149*51'38''  W;  thence  south  along  the  New 
Seward  Highway  to  the  point  of  beginning. 


Issued  in  Washington.  D.C.  April  24. 1996. 

Harold  W.  Becker, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix — Temporary  Establishment 
of  Class  D  Airspace;  Anchorage 
International  Airport,  Alaska  (AK) 
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74 17667 

553 14440 

29CFR 

1614 17576 

1625 15374 

Praoosed  Rules: 

1904 15436 

1910 15205 

1915 15205 

1926 15205 

1952.- 15435 

2509 14690 

2520 14690 

2550 14690 

2610 16387 

2619 ...16388 

2622 16387 

2644 16391 

2676 16388 

30CFR 

756 17833 

914 15378.15891 

943 15380 

Proposed  Rules: 

Ch.  II 17266 

6 15743 

18 15743 

19 15743 

20 15743 

21 15743 

22 15743 

23 15743 

26 15743 

27. 15743 

29 15743 

33 15743 

35 15743 

70 18308 

71 18308 

218 17266 

250 - 18309 

745 15005 

900 15005 

901 15005 

906 15005 

913 15005 

914 15435 

925 14517 

926 15005.  15910 

931 15005 

934 15005.  18100 

935 15005.  16731 

936 15005,  15436 

944 ;... 15005 

946 15005 

948 15005,  17859 

950 15005 

31  CFR 

103 14248.  14382,  14383, 

14386,  18204,  18250 
535 15382 
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Proposed  Rules: 

321 14444 

344 19002 

32  CFR 

40a 16704 

375 18083 

379 18083 

706 14966.  14967,  14968. 

14969 

861 17840 

865 16046 

Proposed  Rules; 

117 15437 

619 15010 

33  CFR 

r 18250 

100 14249.16709.  16711, 

17246,  17841 

110 16711.  18944 

117 14970,  17247,  17248. 

18946 

165 16714,  16716.  16717, 

17249,  18948,  18949 

175 15162 

179 15162 

181 15162 

Proposed  Rules: 

100 16732.  16885.  17269, 

17270.  19003 

110 17861 

117 16736.  18532 

165 14518,  16886 

34  CFR 

11 18680 

50 18680 

76 14483 

81 14483 

302 18680 

358 18680 

631 18680 

632 18680 

633 18680 

634 18680 

635 18680 

653 18680 

682 16718 

769 18680 

770 18680 

771 18680 

772 18680 

776 18680 

777 18680 

785 18680 

786 18680 

787 18680 

788 18680 

789 18680 

791 18680 

35  CFR 

70 16718 

36  CFR 

7 14617 

223 .'. 14618 

292 14621 

327 18499 

1253 14971 

1275 17842 

Propossd  Rules: 

242 15014 

1190 17271 

1191 16232,  16233.  17271 


38  CFR 

1 14596 

21 15190 

39  CFR 

111 17190.  17206 

Proposed  Rules: 

111 15205 

40  CFR 

9 16290 

51 16050 

52 14484,  14487,  14489, 

14491,  14493,  14634,  14972. 
14974.  14975.  15704,  15706. 
15709,  15713,  15715,  15717, 
15719,  16050,  16229,  17576, 
18251,  18255,  18257,  18259. 
18500,  18681,  18958,  18959, 
18962 

60 14634.  15721,  17358, 

18260 

61 18260 

63 17358.  18280 

70 16063,  18083,  18966 

80 16391 

81 14496 

148 15666,  15660.  19117 

167 14497 

180 14637,  15192,  15895, 

15896,  15900 

185 15893 

186 15192,  15900 

241 18501 

260 16290,  17358 

261 16290,  17358.  18088 

262 16290 

263 16290 

264 16290.  17358 

265 16290,  17358 

266 16290,  17358 

268 15566.  15660,  19117 

270 17358 

271 15566.  17358,  18281. 

18284,  18502,  18504 

273 16290 

300 15902,  18287,  18507, 

18683,  18684.  18968 

403 15566.  15660.  19117 

716 14596 

Proposed  Rules: 

51 16068 

52 14520.  14621,  14522, 

14694,  15020,  15744,  15745, 

15751.  15752,  16050,  16738, 

17669,  17675.  18310.  18311, 

18711,  19004 

59 14531.  19005 

60 17358 

63 17358 

68 16598.  16606 

80 16432 

81 14522.  16738 

85 16738 

141 16348 

142 16348 

180 14694.  15911,  15913, 

16740,  16742,  16745,  16747. 
18534,  18536 

260 17358,  18780 

261 14696,17358.  18780 

262 17842,  18780 

264 17358,  17863,  18780 

265 17358,  17863 

266 17358 

268 18780 


269 18780 

270 17358.  17863 

271 17358.  18780 

300 14280.  16068.  16229 

440 15917 

721 17272 

41  CFR 

101-25 14978 

42  CFR 

405 14640 

491 14640 

Proposed  Rules: 

413 17677 

43  CFR 

Group  8400 15722 

10010 16719 

Proposed  Rules: 

8000 15753 

8300 15753 

44  CFR 

64 14497.  15723.  18287 

65 14658,  14661,  16874, 

17251 

67 14665,  16875 

Proposed  Rules: 

62 14709 

67 14715,  16887.  18538 

45  CFR 

74 15564 

1633 14250 

1634 14252 

1635 14261 

Proposed  Rules: 

1301 17754 

1303 17754 

1304 17754 

1305 17754 

1306 17754 

1308 17754 

46  CFR 

2 .-. 15162 

67 17814 

159 15162,  15868 

160 15162,  15868 

514 14979 

572 17849 

Propossd  Rules: 

10 15438,  16749 

12 15438,  16749 

13 16749 

15 15438 

47  CFR 

Ch.  1 14672 

0 14499.  16229 

1 15724,  18289 

2 14500,  15382 

15 14500,  18508 

21 15387.  18092 

61 15724 

63 15724 

64 14979 

73 14503,  14676.  14981, 

16878,  16879,  18289,  18511. 
18685,  18686 

76 15387,  15388.  16396, 

18291.  18508.  18968 

80 18226 

87 18226 


90 18981 

97 15382 

PfOpcMSd  Autos: 

Ch.  1 14717,  16432,  16890, 

18811 

0 16424 

1 15439 

2 15206.  18354 

15 15206 

20 15753 

36 15208 

64 15020.  18538 

68 15441 

69" 15208 

73 14733,  15022,  15439, 

15442,  15443.  17864,  18539, 
18540.  18541.  18711.  18712 

74 15439,  17864 

76 16447,  19013 

80 18227 

87 18227 

48  CFR 

Ch.  1 18914 

1 18916 

30 18916 

32 18920,  18921 

42 18915 

43 18915 

52 18915,  18921 

207 16879 

215 18686 

219 18686 

225 16880.  18987 

231 16881 

236 18686 

242 16881,  18686 

252 16880,  18686 

253 18686 

1425 15389 

1452 15389 

1516 14504 

1523 14506 

1535 14264 

1552 14264.  14504,  14506 

1604 15196 

1652 15196 

nopoied  Rules: 

9 14946 

14 .-. 1S480 

15 14944.  18480 

17 14944 

31 14944 

35 14946 

37 14946 

52 14944,  1848C 

49  CFR 

3 17577 

79 17578 

107 18926 

171 18926 

172 18926 

173 18926 

174 18926 

175 18926 

176 18926 

177 18926 

178 18926 

179 18926 

190 185-.2 

191 18512 

192 18612 

193 18512 

195 •'8512 

198 18512 
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199 18512 

382 14677 

383 14677 

390 14677 

391 14677.  17253 

392 14677 

395 14677 

533 14680 

538 14507 

541 15390 

583 17253 

800 14512 

1154 16066 

PropoMd  Rules: 

37 16232,  16234 

40 18713 

361 18866 

362 18866 

363 18866 

364 18866 

383 18355,  18713 

385 18866 

386 18866 

391 18866 

393 14733,  18014 

544 15443 

571  15446,  15449,  15917, 

16073,  19020 

574 15917 

1002 15208 


1100 14735 

1101 14735 

1102 14735 

1103 14735 

1104 14735 

1105 14735 

1106 14735 

1107 14735 

1108 14735 

1109 14735 

1110 14735 

1111 14735 

1112 14735 

1113 14735 

1114 14735 

1115 14735 

1116 14735 

1117 14735 

1118 14735 

1119 14735 

1120 14735 

1121 14735 

1122 14735 

1123 14735 

1124 14735 

1125 14735 

1126 14735 

1127 14736 

1128 14735 

1129 14735 

1130 14735 


1131 14735 

1132 14736 

1133 14736 

1134 14735 

1136 14736 

1136 14735 

1137 14736 

1138 14735 

1139 14735 

1140 14736 

1141 14735 

1142 14736 

1143 14736 

1144 14735 

1146 14736 

1146 14736 

1147 14736 

1148 14735 

1149 14736 

1169 17679 

1313 17682 

50CFR 

216 15884 

228 15884 

251 14682 

611 14465.  18988 

620 16401 

625 15199 

641 14683 

649 16882 


660 16733 

666 14465 

663 14512,  16402,  18988 

672 17256 

675 16883.  17266.  17849 

Proposed  Rules: 

17 15452 

20 18924.  18936 

23 14643 

100 15014 

217 18102 

227 18102 

230 15754 

286 18366 

626 17682 

630 15212.  16236,  17866 

646 14735,  16076 

650 16237 

651 14284,  16237,  16892 

669 17866 

671 16456 

672 16456,  18116 

674 16466 

675 16085,  16456 

676 14547,  18116 

681 15452 

686 16076 


REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  ednoriaUy 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  Kst  has  no 
legal  significarx». 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Defense  articles;  pricing  for 
sales;  published  4-30-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quafity  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Caiifomia;  published  3-1-96 
Michigan:  published  3-1-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Telecommunications  Act  of 
1996- 

Cable  reform  provisions; 
published  4-30-96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  program: 
Insurance  coverage  and 
rates;  published  3-4-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  startdards: 
Special  conditiorts- 
Cessna  model  425 
airplanes;  published  4- 
30-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  5- 
9-96;  published  4-9-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  anirnal 
products: 

Bird  quarantine  facilities, 
privately  owned; 
screening;  comn^ents  due 
by  5-10-96;  published  3- 
12-96 


AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Federal  regulatory  review; 
comment  period  reopening; 
comments  due  l>y  5-10-96; 
published  3-11-96 
Meat  and  poultry  inspection: 
Substances  suitable  for  use 
in  meat  and  poultry 
products  preparation; 
approval  procedures; 
"  comments  due  by  5-6-96; 
published  3-6-96 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics: 
Softwood  lumber  from 
Canada;  province  of 
manufacture  information 
collection  for  Customs 
entry  records;  comments 
due  t>y  S-6-96;  published 
4-9-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  swordfish; 

comments  due  by  6-6-96; 

published  4-5-96 
Gulf  of  Mexico  and  South 

Atlantic  spiny  lobster; 

comments  due  by  5-9-96; 

pubNshed  3-25-96 
Gulf  of  Mexico  stone  crab; 

comments  due  by  5-9-96; 

published  3-25-96 
Northem  anchovy; 

conwnents  due  by  6-10- 

96;  published  3-26-96 
Salmon  fisi^ries  off  coast  of 

Alaska;  comments  due  by 

5-10-96;  published  3-26- 

96 
South  Atlantic  shrimp; 

comments  due  by  5-9-96; 

published  3-19-96 
DEFENSE  DEPARTMENT 
Army  Department 
Military  traffic  management: 
Freight  traffic  movement  by 

air  forwarders;  comments 

due  by  5-6-96;  put)lished 

4-4-96 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 

Elementary  and  Secorxlary 
Education  Act; 
implementation;  comments 
due  by  5-10-96;  put)lished 
3-26-96 

ENERGY  DEPARTMENT 

National  Environmental  Policy 
Act  implementing 
procedures: 
Federal  regulatory  review- 


Hearing  and  comment 
period  reopening; 
comments  due  by  5-10- 
96;  published  4-19-96 

ENERGY  DEPARTMENT 
Energy  Efndanq^  and 
Ranewsbie  Energy  Office 

Energy  conservation: 
Home  energy  rating  system; 
voluntary  guidelines; 
comments  due  by  5-9-96; 
published  4-9-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commisaion 

Electric  uitiUties  (Federal 
Power  Act): 
Merger  pofecy;  nquiry; 

comments  due  by  5-7-96; 

published  2-7-96 

ENVIRONlyCNTAL 
PROTECTION  AGENCY 

Air  quality  implemenlalion 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  l>y 

5-9-96;  published  4-9-96 
Arizona;  correction; 

comments  due  tiy  &-&-96; 

published  4-4-96 
California;  comments  due  by 

5-9-96;  published  4-9-96 
lllirK>is;  commertts  due  by  6- 

9-96;  published  4-9-96 
Indiana;  conrvnents  due  by 

5-9-96;  published  4-9-96 
Oklahoma;  comments  due 

by  5-9-96;  published  4-9- 

96 
Pennsylvania;  comments 

due  by  5-9-96;  published 

4-9-96 
Rhode  Island;  comments 

due  by  5-6-96;  published 

4-4-96 

Wiscor^in;  comments  due 
by  5-6-96;  published  4-4- 
96 
Hazardous  waste: 
Treatment,  storage,  and 
disposal  facilities- 
Tanks,  surface 
impoundments,  arxj 
contairters;  organic  air 
emission  starxlards,; 
comments  due  by  5-7- 
96:  published  4-23-96 
Pestickles;  tolerances  in  food, 
animal  feeds,  arxl  raw 
agricultural  commodities: 
1,1,1 ,2-Tetrafiuoroettiane ; 
comments  due  by  5-10- 
96;  pU)lished  4-10-96 
2-Bromo-2-nitro-1,3- 
propanediol;  comments 
due  by  5-10-96;  published 
4-10-96 
Potassium  citrate;  comments 
due  by  5-10-96;  putjiished 
4-10-96 


TnphenyRm  hydroxide; 
comments  due  t>y  5-6-96; 
pubiahed  3-6^ 
EQUAL  EMPLOYiKNT 
OPPORTUNITY  COMMBSION 
Age  Discrimination  in 
Employment  Act 
Apprenticeship  programs 
coverage;  convnenis  due 
by  5-fr^;  published  4-8- 
96 

FEDERAL 
COMMUNICATIONS 

Practice  and  procedure: 
Television  broadcast  signals 
and  muHichannel 
muBpoini  muujoon 
services;  preemptfon  of 
restrictions  on  over-ttie-air 
reception  devices; 
commer<8  due  by  5-6-96; 
pubb^Wd  4-18-96 
Radk>  services,  special: 
Maritime  and  aviation 
servicee- 

Oomestic  ship  and  aircraft 
radk)  stations;  operation 
without  iKftvidual 
bcenses;  comments  due 
by  6-10-96;  published 
4-24-96 
Television  broadcasting: 
Cable  Television  Cortsumer 
Prolactkjn  and 
Competition  Act  of  1992- 
Rate  regulation; 
comments  due  by  5-7- 
96;  published  3-8-96 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Corrtractor  conflict  of  interests; 
comments  due  by  5-10-96; 
published  3-11-96 

FEDERAL  TRADE 
COMMISSION 

Textile  Fiber  Products 
Iderrtificabon  Act 

Federal  regulatory  review; 
comments  due  by  5-10- 
96;  published  2-12-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Feed  amd  drinking  water  of 
animaJs- 

FormakJeriyde:  comments 
due  by  5-9-96; 
put)lished  4-9-96 

Food  additives: 
Polymers- 
Poly  (oxy- 1,2- 
ethanediykjxycartxjpyt- 
2.6- 

naphthalenediytearbonyl) 
;  comments  due  by  5-6- 
96;  published  4-4-96 


vi 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HMith  Car*  Financing 
Administration 
Mednaid: 
Personal  care  services 

coverage;  comments  due 

by  5-7-96;  published  3-8- 

96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Hatfth  Sarvica 
Vaccine  injury  compensation: 
Vaccine  injury  table  revision; 

commenis  due  by  &^96; 

published  11-8-95 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Federal  regulatory  review: 
Recreation  management; 

comment  request; 

comments  due  by  5-9-96; 

published  4-9-96 
Recreation  programs; 

comment  request; 

uuiiinents  due  by  5-0-96; 

published  4-9-96 
MTEraOR  DEPARTMEMT 
Fish  and  wndWe  Satvte* 
Migratory  bM  hunting: 
Nontoxic  shot  afprcnni 

procedures  tar  shot  and 

shot  coalinga;  test 

protocol;  comments  due 

by  5-1(V06:  pubished  4- 

INTEmOR  DEPARTMENT 


Sarvtca 

Outer  Continenlal  Shelf;  oi. 
gas.  and  sulphur  operations: 


Surety  bond  coverage  for 
leases;  comments  due  by 
5^96;  published  3-6-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandorwd  mine  land 
reclamation  plan 
submissions: 
Montana;  comments  due  by 

5-1&-96;  published  4-10- 

96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Disclosure  of  accounting 
policies  for  derivative 
financiai  instruments,  etc.; 
comments  due  t>y  5-8-96; 
published  1-8-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 
National  Sweepstakes 
Regatta  at  ai.;  evant 
notification;  Federal 
Register  publination 
requirentert  elminatod; 
oofTvnerMi  due  by  S4-96; 
puUiahed  3-22-96 

TRANSPORTATION 
DEPARTiENT 


AdminislialkMi 

Ainvorlhiness  dvectivee: 
AiftMs;  commenis  due  by  5- 
6-96;  published  3-28-96 


Boeing;  comments  due  by 

5^96;  published  3-13-96 
Fokker;  comments  due  by 

5-6-96;  published  3-28-96 
McDonnell  Douglas; 
comments  due  by  5-6-96; 
published  3-12-96 
Airworttiiness  standards: 
Special  conditions- 
McDonnefl  Douglas  mod^ 
DC9-10,  -20.  -30.  -40. 
-50  airplanes; 
comments  due  by  5-6- 
96;  published  4-8-96 

TRANSPORTATION 
DEPARTMENT 

FedarM  Highway 
Adminlslfaiion 

Federal  regulatory  review: 
Rules  of  procedure  for 
invoking  sanctkins  under 
the  1966  Highway  Safety 
Act;  commenlB  due  by  5- 
8^;  published  S-22-96 

TRANSPORTATION 
DEPARTMENT 
NattofMl  Hl0lnMy  Trafnc 


Fadarai  regulatory  review: 
Rules  of  procedure  for 
invoking  sanctions  under 
•te  1966  Highway  Safely 
Act;  comments  due  by  &> 
8-96;  pubKahed  3-22-96 

TRANSPORTATION 

DEPARTMENT 

Surfaoe  TransportMion 


Practtoe  and  procedure: 


Licensing  and  related 
services;  user  fees; 
comments  due  tiy  5-6-96; 
published  4-5-96 

Rail  rate  reasonableness  and 
exemption/revocation 
proceedir>gs;  expedited 
procedures;  comments  due 
by  &«-96;  published  3-22- 
96 


UST  OF  PUBLIC  LAWS 

This  is  a  list  of  publK  bills 
from  the  104lh  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
cot^uncttonwithTLUS" 
(Pubic  Laws  Update  Servtee) 
on  202-623-6641.  The  text  of 
laws  is  not  published  in  the 
Federal  Regialer  but  may  be 
ordered  in  indmdual  pamphlet 
form  (referred  to  as  "sip 
laws^  from  the 
Superintendent  of  Documents. 
U.S.  Qoverrvnent  F*rinting 
Office.  Washington.  DC  20402 
(phone.  202-612-2470). 

H.R.  301S^.L  104-134 

Omnixs  ConaolkMad 
Reaciaalons  and 
Appropriations  Act  of  1996 
(Apr.  26.  1996;  110  StBt. 
1321) 

Last  List  April  29,  19M 


Order  Now! 

The  United  States 
Government  Manual 
1995/96 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  ot  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
IS  each  agency's  "Sources  of  Information  '  section,  which 
provides  addresses  and  telephone  numbers  tor  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  manv 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  53  and  54 
[No.  LS-94-009] 

Standards  for  Grades  of  Slaughter 
Cattle  and  Standards  for  Grades  of 
Carcass  Beef 

AGENCY:  Agricultural  Marketing  Service 
(AMS).  USDA. 

ACTION:  Final  rule,  postponement  of 
effective  date. 

SUMMARY:  This  document  postpones  the 
effective  date  of  the  final  rule  (61  FR 
2891-2898)  to  revise  the  official  U.S. 
standards  for  grades  of  carcass  beef  and 
the  related  standards  for  grades  of 
slaughter  cattle  from  July  1.  1996,  until 
January  31,  1997.  Upon  the  effective 
date,  the  changes  eliminate  "B" 
maturity  (approximately  30—42  months 
of  age]  carcasses  with  small  or  slight 
marbling  degrees  from  the  Choice  and 
Select  grades  and  include  them  in  the 
Standard  grade.  This  action  is  being 
taken  because  carcasses  with  these 
characteristics  have  been  shown  to  be 
both  variable  and  often  unacceptable  in 
paiatability,  which  contributes 
significantly  to  inconsistent  paiatability 
of  Choice  and  Select  grade  beef.  The 
standards  for  grades  of  slaughter  cattle, 
which  are  based  on  the  beef  carcass 
grades,  are  revised  to  parallel  the 
changes  in  the  beef  carcass  grade 
standards.  The  extension  of  the  effective 
date  is  in  response  to  several  requests 
asking  for  additional  time  to  make 
needed  adjustments  to  management 
strategies  in  order  to  respond  to  the 
grade  change. 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  is  postponed  from  July  1, 
1996.  to  January  31,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Herbert  C.  Abraham,  Chief,  Livestock 
and  Meat  Standardization  Branch, 


Livestock  and  Seed  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
202/720-4486. 

SUPPLEMENTARY  INFORMATION:  On 
January  19.  1995,  the  Agricultural 
Marketing  Service  (AMS),  U.S. 
Department  of  Agriculture,  under 
authority  of  the  Agricultural  Marketing 
Act  of  1946.  as  amended  (7  U.S.C.  1621- 
1627).  published  a  proposed  rule  (60  FR 
3982-3986)  to  revise  the  official  U.S. 
standards  for  grades  of  carcass  beef  and 
the  related  slaughter  cattle  standards  by 
eliminating  "B"  maturity 
(approximately  30-42  months  of  age) 
carcasses  with  small  or  slight  marbling 
degrees  from  the  Choice  and  Select 
grades  and  including  them  in  the 
Standard  grade.  In  consideration  of  the 
over  400  written  comments  received  on 
the  proposal,  and  all  other  available 
information,  the  proposed  rule  was 
adopted  and  a  final  rule  was  published 
on  January  30,  1996.  (61  FR  2891-2898). 
To  allow  the  industry  time  to  adjust  its 
production  and  marketing  practices  and 
to  market  beef  currently  in  the  pipeUne. 
implementation  was  scheduled  for  July 

1.  1996. 

Since  the  publication  of  the  final  rule. 
AMS  has  received  several  requests  from 
several  State  cattle  associations,  a 
national  packer  organization,  and 
several  members  of  Congress  to  delay 
the  effective  date.  The  requests  for  a 
delay  primarily  focused  on  the  belief 
that  it  is  in  the  industry's  best  interest 
to  provide  a  "full"  adjustment  period  of 
18  months  prior  to  implementation, 
which  they  indicated  was  provided  for 
in  the  AMS  economic  analysis.  They 
stated  this  would  allow  the  industry  to 
better  adjust  management  strategies  to 
conform  to  the  new  revised  standards. 
In  the  published  final  rule,  the 
Department  did  not  conclude  that  an  18- 
month  adjustment  period  was  necessary 
prior  to  implementation  of  the  changes. 
The  reference  to  an  18-month  period  in 
the  final  rule  was  one  of  the  periods  of 
time  after  implementation  used  to 
calculate  the  economic  impact  of  the 
changes  rather  than  a  period  of  time  for 
delaying  implementation.  It  was 
concluded  that  during  the  18-month 
period  following  implementation,  thert 
would  be  a  net  positive  impact  of  $86- 
miilion  if  only  25  percent  of  the  B- 
maturitv  carcasses  were  eliminated 
through  improved  management 


practices.  Greater  benefits  would  accrue 
if  more  than  25  percent  of  the  B- 
maturity  carcasses  were  eliminated.  A  5- 
month  period  prior  to  implementation 
was  provided  so  many  of  the  cattle  now 
in  feedlots  could  be  marketed  before  the 
changes  became  effective.  Although  an 
18-month  adjustment  period  was  never 
intended,  AMS  recognizes  there  may  be 
some  confusion  atx)ut  establishment  of 
the  implementation  date,  and  that 
implementation  of  the  changes  at  a  time 
of  large  beef  supplies  and  high  grain 
prices  may  not  be  in  the  best  economic 
interest  of  the  industry.  Consequently, 
AMS  has  decided  to  delay 
implementation  of  the  beef  grade 
changes.  Although  the  sooner  that 
changes  in  production  and  management 
practices  are  implemented,  the  greater 
the  total  benefits  to  the  entire  beef 
industry,  AMS  recognizes  that  there  are 
some  situations  where  short-term 
economic  losses  might  occur  and  this 
additional  delay  should  allow  market 
forces  to  adjust  by  the  implementation 
date.  The  delay  in  no  way  prevents 
cattle  producers  and  feeders  from 
adopting  new  management  strategies  at 
this  time  to  minimize  the  production  of 
B-maturity  carcasses. 

Therefore,  the  effective  date  of  the 
final  rule  that  was  published  at  61  FR 
2891-2898  on  January  30.  1996,  is 
postponed  until  January  31.  1997. 

Authority:  7  U.S.C.  1621-1627. 
Dated:  April  24.  1996. 
Lon  Hatamiya. 

AdministraXoT. 

IFR  Doc.  96-10712  Filed  4-30-96;  8:4S  am) 

WUMG  CODE  S410-02-P 


Food  and  Consumer  Service 

7  CFR  Parts  272  and  273 
[Amendment  No.  369] 
RIN  0584-^008 

Food  Stamp  Program:  Failure  to 
Comply  with  Federal,  State,  or  Local 
Welfare  Assistance  Program 
Requirements 

AGENCY:  Food  and  Consumer  Service 

USDA, 

ACTION:  Final  rule. 


SUMMARY:  This  action  amends  Food 
Stamp  Program  regulations  to  prohibit 
an  increase  in  food  stamp  benefits  when 
n  households  benefit  from  another 
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(•fderal,  St,((f  or  loc  ,il  riiiMns-leslcil 
iissislam,*!  program  deirtrases  us  .i  rusiill 
of  a  pooalty  imposed  on  thu  liousKhoIti 
for  iiiti'iilioiiallv  failing  to  (omp!y  with 
1  rtMjiiiri'inciit  ot  the  otticr  piogram   This 
regulatory  (  hange  is  necossarv  to  more 
hillv  inipltMTient  ciongn'ssinnal  iiilnnl 
that  ttii'  F()(t<l  Stamp  I'rogram  riMntori;u, 
(lot  inilig.iii'.  iiiothfi  program's 

pciilllii's 

EFFECTIVE  DATE.    1  his  tin  il  ,h  li  .11  is 
•Itci  Ir.c  May    M.   I'l'lf.    St.ili"  agfin  ics 
must  I  npU'ru'iit  iin  Litt-r  tliaii  NovtMiih»;r 
n.  I't'K. 

FOR  FURTHER  INFORMATION  CONTACT: 
^jiu'slniiis  rcg.iriliiiL;  'hi-  rult'inakiiii; 
shoiil'l  'n'  iililrcssiMl  to  Vtarnari'f  H.itko 
Supervisor.  Kligihilitv  .ind  ( .tMtilii  atioii 
Regulation  S«'<  tion   I'frtitic.itioii  I'oIk  \ 
Hr.Tiii  h    Crotjrun  IK-vflopint'iii  Duislcin 
t-'ood  Stamp  I'rogr  im    Food  and 
ConsiimtT  S«!rvirt!.  llSnA..11i)l  I' irk 
Center  Drive    Mcxandna.  V'lrgiiii.i 
ll.Wl    Ms   Kdtko  may  also  1m)  .cii  hod 
t)V  telephone  at  (70.3)  3().5-249fi. 

SUPPLEMENTARY  INFORMATION: 

Kteculive  Order  l.!8Kt) 

I  tns  .-uli'iiiaking  has  t)«'eii  iletermiiied 
to  oe  signdli  ant  lor  purposes  of 
KxtMiilive  Order  lJHh»i    ind  therefore, 
has  been  reviewed  by  the  Ottit.e  ot 
Man.igenii'nt   nid  Budget 

Kxeculive  Order  12778 

This  rulemaking  h.is  hefii  reviewed 
under  f,xe(  uiive  Ortter  1277H.  (avil 
lustice  Ketorm    Che  rule  is  intended  to 
have  prpHmptive  effect  with  respe<  t  to 
any  stale  or  local  laws,  regul.itions  or 
polii  les  th.tt  <  ontlii  t  with  its  (iroy  isions 
or  ttiat  yvoiild  otherwise  impede  its  full 
impleimuitation    lln-  rule  is  not 
intendefl  to  haye  relro.H  tive  effect.  Prior 
to  am  ludii  i.ii  1  ti.illenge  to  ifie 
[)rovisions  of  tins  rule  or  the  appln  atioii 
of  its  provisions.  ,dl  applicable 
administrative  pro<:edures  must  fie 
exhausted   In  the  Food  Stamp  Frogrnm 
the  admiinstrative  pro(  eduri's  are  a.s 
follows:  (I)  For  program  t)enefit 
re(.ipients — .State  .uimiiiistrative 
procedures  issued  juirsuiint  to  7  US  (-. 
J()2l)l.'l(li))  and  7  CFK  27:t  IS,  (2)  for 
Stale  ageiuies--aiini  111  I  strati  ve 
procedures  issued  pursuant  to  7  U.S.C 
202.1  set  out  at  7  CFK  27K.7 

Executive  Order  I2;J72 

rhe  food  Stamp  I'rugram  is  listed  in 
the  Catalog  ot  Feder;il  Domestic 
Assistame  under  No    KI.'j.Sl    For  the 
reasons  set  forth  m  the  final  rule  and 
related  NJoticels)  to  7  CFR  part  TlOf). 
subpart  V  (4H  FK  2<)1  15.  June  24.  1983, 
or  48  FR  .54:tl7,  De*  ember  I.  IMH:!.  as 
ippropnale).  this  Program  is  e\i  liided 
trom  the  scope  of  Fxtn  iitive  Order 


12  {72  yvhi(.h  requires  intergoyernmental 
(onsultalion  with  .Statu  ami  hx.il 
officials 

Keifulalory  Flexibility  Acl 

lliis  ruleiiiakiiig  has  .ilso  been 
reviewffd  with  res[)«'(  t  to  the 
refpiirements  of  thi;  Regulatory 
Flexibility  A(  t  of  HtHO  (Pub   I..  9r>-.154, 
'14  Slat    nfi4    .September  1<).  IMHOl. 
V\:lliam  F    i.utfwig,  .Administrator  of  the 
1   )od  jnil  C<jnsunier  Service  {FCSJ.  has 
i.erlifled  that  this  .ictioii  would  not  have 
a  signiricant  e(  otioiiiH   impai  t  on  a 
substaiiii.il  number  ot  small  eiititit^s 
I  he  changes  would  .iffecl  food  -itamp 
ipplii  .ints  and  recipients  w  ho 
ititenlioii.illv  fail  to  (  omply  wi*''    ither 
Federal.  St.ilf  or  lo(  al  welfare  assistance 
program  requirements.  The  rulemaking 
ilso  affei  fs  .Stafp  and  loial  welfare 
.ig«>n(  ies  whu  h   idminister  th<'  Food 
St, 1111(1  Progr  111 

Pap«;rworL  Redu(  tion  Acl 

This  rulemaking  loes  not  contain 
addition.il  reportiii''  or  rt»«:ordke«'iiing 
r'-cpiireiiu'iits  suh|t'i  1    ■>  approv.ii  hy  the 
Otlu  e  ot  Managemeni   ii'd  Miidge' 
(OMH)  uiuier  the  Paperwork  Ked-etinn 
Act  of  IMHO  (44  use.  ^,-)()7) 


Ha<:kgrnund 

Sei  lion  Ui4  of  the  Food  Stamp  .\ct 
Anieiulmenis  of  1982  (Puh    I.   'r-253, 
Iitle  I.  Subtitle  F,  Sept.  H.  19H2I 
imendiid  .S«H;tion  8  of  the  Food  Stanii) 
.\i  I  ot  1977  (Act)  to  add  a  new 
(liiragraph  (d)  which  prohibits  an 
ini  rease  in  food  stamp  benehts  due  to 
a  de«:rease  in  household  int;ome 
resulting  from  a  penalty  levied  tiv  a 
Federal.  .State,  or  local  welfare  or  public 
assistance  program  for  an  intentional 
failure  to  comply  with  the  other 
[irogram's  requirements.  7  D.S.C, 
2()l7(d).  Currently,  the  regulations  at  7 
CFR  27.3. ll(k)  limit  the  prohibition 
against  increasing  food  stamp  benefits  to 
situations  in  which  a  household  s 
welfare  or  public  as.sistance  benefits 
have  been  reduced  because  of  agency 
rei  oiipmenl.  If  the  re<:oupnient  was 
prei  i[iitate<l  by  a  finding  of  an 
intentional  program  violation,  food 
stamp  eligibility  and  t)enefit  levels  are 
(uilculated  yvithout  regard  for  the 
amount  of  the  reduction  in  assistance 
due  to  the  recoupment.  On 

August  H.  1995.  at  HO  FR  4031 1,  we 
proposed  to  expand  the  current 
prohibition  on  increases  in  food  stamp 
benefits  to  include  all  situations  in 
yvliii  h  a  decrease  (reduction,  suspension 
or  termination)  in  assistance  income 
oc(  iirs  as  a  result  of  a  penalty  being 
im[)osed  for  an  intentional  failure  to 
I ompiv  with  a  Federal.  Slate,  or  lo<:al 
welfare  or  public  assistance  program 


requirement  The  pro|)osa'  orovded 
that  State  ageiK  ies  wniiid  cak:uiaie  tood 
stamp  benefits  using  the  hen*'!:'  iiiioimt 
which  would  have  been  issmii  \<\  th^ 
other  program  il  110  penalty  liad  been 
applied  against  that  prograni  s  f)enefit 
amount. 

Comments  on  the  proposed 
rulemaking  were  solii  ited  Iroiii 
interested  p.irties  tor  45  diys  .A  total  of 
10  comment  letters  were  received:  26 
from  Slate  ail'!  lo<al  welfa  re  agencies, 
thret?  from  legal  aul  ^r')ups,  and  one 
from  the  general  publii  .  A"  lette'-s 
which  spec  ifa  ally  addressed  the 
provisions  of  the  proposed  rulemaking 
were  considered  in  iii;velopiiig  the  nmii 
rule  The  remaining  sections  of  the 
preamble  a<idress  'he  .significant  issufs 
raised  In  ( ommeulors 

Slate  welfare  agenf  ies  generally 
supported  the  proposed  rule  but  had 
varying  degrees  of    rtncern  rel,iii\'e  to: 
the  lack  of  a  definition  of  "inlentiunal 
failiin?  to  comply"'   what  i  onstittrtes  a 
penalty;  and  the  food  stamfi  benefit 
calculation  proii'dure.  The  legal  aid 
groups  opposed  the  provision  stating 
concern  about  the  impact  on  the 
mitritional  levels  of  children  and  lack  of 
due  pro(  "ss  prote(  lion  for  the  affet:le<i 
households 

Who  Does  the  Provision  Apply  To? 

The  proposed  rult>  specified  that  the 
expansion  in  the  [irohibition  on 
increases  In  ♦^ood  stamp  benefits  based 
00  ,1  r^Hliiciioii  in  income  from 
assislani  e  programs  would  apply  to  acts 
of  intentional  'Miicompliance  with 
!'ed«;rnl   State,  or  local  welfare  or  public 
assist. nice  programs  which  are  means- 
tested  and  distribute  publicly  funded 
benefits  Historically,  we  have  always 
made  a  distinction  between  welfare  or 
public  assistance  programs  and  other 
types  of  Federal.  .State  or  local  programs 
hy  (.ategorizing  welfare  and  public 
.issistance  programs  as  "means-tested" 
programs  It  has  come  to  our  attention 
that  there  may  be  Federal,  Stale  or  local 
programs  in  existence  which  are  means- 
tested  but  are  not  generally  considered 
to  be  welfare  or  public  assistance. 
Therefore,  it  is  not  enough  to  provide 
that  this  rule  affects  "means-tested" 
programs  only  The  final  clarifies  that 
the  provision  only  applies  to  means-test 
programs  governed  by  welfare  or  public 
assistance  laws  or  regulations. 

One  commenter  a.sked  that  the  final 
provision  be  revised  to  require  that 
individuals  who  are  rec.eiving  Social 
Security  Disability  Insurance  (SSDI) 
paymenls  because  of  drug  addiction 
and/or  alcoholism  and  who  do  not 
comply  with  Federal  treatment 
requirements  be  f;overed  by  the  final 
rule.  Since  SSDI  is  not  means-tested 


UMI 


assistance  or  generally  considered  to  be 
welfare  or  public  assistance,  the  final 
rule  would  not  apply  when  a  reduction 
in  SSDI  benefits  occurs  for  failure  to 
comply  with  a  Federal  treatment 
program  requirement.  We  believe  it 
would  not  be  administratively 
permissible  to  create  an  exception  for 
this  particular  benefit  program  situation 
without  express  congressional  direction. 

At  least  one  State  agency  and  the  legal 
aid  groups  recommended  that  the  term 
"intentional"  be  defined.  Some  of  these 
commenters  also  recommended  that  we 
require  the  other  Federal,  State  and 
local  agencies  to  use  clear  and 
convincing  evidence  in  making  a 
determination  of  intentional 
noncompliance  or  that  the  food  stamp 
caseworker  be  required  to  at  least  take 
into  consideration  the  Food  Stamp 
Program's  "good  cause"  provisions  prior 
to  taking  action  to  prohibit  an  increase 
in  food  stamp  benefits. 

As  stated  in  the  preamble  of  the 
proposed  rulemaking,  the  Food  Stamp 
Program  will  not  be  involved  in  the 
determination  of  whether  or  not  an 
individual  intentionally  failed  to 
comply  with  another  program's 
requirement  and  whether  or  not  there 
was  good  cause  for  the  noncompliance. 
It  should  be  noted,  however,  that  a  State 
or  local  worker  may  be  responsible  for 
many  of  the  other  welfare  or  public 
assistance  programs.  Thus,  it  is 
conceivable  that  such  worker  may  be 
directly/indirectly  involved  in  the 
determination  of  intentional  failure  to 
comply  with  another  program's 
requirements.  For  the  purpose  of 
determining  individual  food  stamp 
benefit  levels,  we  intend  that  food 
stamp  workers  only  verify  if  a  known 
decrease  in  a  household's  benefits  under 
another  welfare  or  public  assistance 
program  is  due  to  a  determination  by 
the  other  program  of  intentional  failure 
to  comply.  If  the  determination  is  not 
specifically  identified  by  the  other 
program  as  an  "intentional"  failure  to 
comply,  tbe  prohibition  on  increased 
food  stamp  benefits  would  not  apply. 

One  commenter  recommended  that 
the  word  "intentional"  be  dropped  from 
the  final  rule  so  that  it  would  apply  to 
all  acts  of  noncompliance.  Another 
commenter  also  stated  that  the 
prohibition  on  increases  in  food  stamp 
benefits  should  apply  to  any  act  of 
noncompliance  provided  there  are 
appropriate  opportunities  to  establish 
good  cause  and  to  ensure  that  the 
household  was  aware  of  the  obligation 
before  sanctions  were  imposed.  We  do 
not  have  the  discretion  to  expand  the 
coverage  of  the  prohibition  to  any  act  of 
noncompliance.  Section  8(d)  of  the  Act 
applies  only  to  acts  of  intentional  failure 


to  comply  with  another  welfare  or 
public  assistance  program's 
requirements.  These  commenters  may 
be  interested  to  know  that  there  is 
pending  legislation  being  considered  by 
Congress  that,  if  passed,  would  expand 
the  coverage  of  Section  8(d)  to  include 
any  act  of  noncompliance. 

One  commenter  noted  that  penalties 
for  noncompliance  with  certain  child 
support  enforcement  provisions  do  not 
result  in  actual  reductions  of  benefits; 
instead,  the  penalty  imposed  is  a  denial 
of  benefits.  For  example,  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  in  some  States  requires 
that  an  unmarried  parent  identify  a 
child's  other  parent.  If  the  applicant- 
parent  refuses  to  provide  the  requested 
information,  benefits  are  denied.  The 
commenter  suggested  that  §  273.11(k)  be 
applied  to  these  situations.  In  the 
scenario  suggested  by  this  commenter, 
household  income  for  purposes  of 
determining  eligibility  for  food  stamp 
benefits  would  be  the  amount  of  AFDC 
the  household  would  have  received  had 
the  household  provided  the  requested 
information. 

We  do  not  have  the  discretion  to 
adopt  this  suggestion.  The  language  of 
section  8(d)  of  the  Act  provides  that 
there  be  no  increase  in  food  stamp 
benefits  when  benefits  under  another 
Federal.  State  or  local  welfare  or  public 
assistance  program  are  decreased  due  to 
intentional  noncompliance.  It  is  clear 
from  the  statutory  language  that 
Congress'  intent  was  to  limit  the 
application  to  situations  where  benefits 
are  being  received  and  then  decreased 
due  to  an  intentional  act  of 
noncompliance.  In  the  suggested 
situation  benefits  are  never  received  so 
they  can  not  be  decreased.  However, 
there  is  pending  legislation  under 
consideration  by  Congress  that  would 
make  compliance  with  child  support 
enforcement  requirements  a  condition 
of  eligibility  for  food  stamp  benefits. 

In  reviewing  comments  on  who  the 
provision  should  apply  to,  it  came  to 
our  attention  that  in  the  preamble  of  the 
August  8  proposed  rule  we  made 
reference  to  welfare  assistance  and 
public  assistance  interchangeably.  Yet 
we  inadvertently  failed  to  include  a 
reference  to  public  assistance  in  the 
actual  regulatory  text  of  the  proposed 
rule.  We  are  correcting  this  oversight  in 
this  rulemaking.  In  addition,  the  final 
rule  clarifies  that  State  agencies  shall 
define  what  constitutes  a  welfare 
assistance  program  or  a  public 
assistance  program.  The  only 
requirement  for  the  State  agency 
selection  of  appropriate  programs  is  that 
they  be  means-tested  and  distribute 
public  funds. 


How  Should  the  Provision  Be  Applied? 

Household  vs.  Individual 

One  commenter  noted  that  AFDC 
programs  in  certain  States  allow  State 
agencies  to  terminate  cash  assistance  to 
not  only  an  individual  who  has  failed  to 
comply  with  program  requirements,  but 
also  to  other  household  members.  This 
commenter  recommended  that  the 
prohibition  on  increases  in  food  stamp 
benefits  for  deceases  in  other  types  of 
assistance  be  limited  to  that  part  of  the 
welfare  benefit  decrease  representing 
the  benefit  share  of  the  individual  who 
intentionally  failed  to  comply,  not  the 
entire  household's  benefits.  We  are  not 
adopting  this  suggestion.  It  is  clear  from 
the  language  of  the  Act  that  the 
prohibition  on  increased  food  stamp 
benefits  required  by  Section  8(d)  applies 
to  a  household  and  not  simply 
individual  household  members.  We  do 
not  have  the  authority  to  create 
regulatory  distinctions  in  conflict  with 
the  express  language  of  the  Act. 

Family  Cap 

Some  State  agencies  are  implementing 
welfare  reform  programs  which  include 
a  "family  cap"  requirement.  The  family 
cap  requirement  provides  that  if  an 
individual  has  another  child  while 
receiving  assistance  under  the  program, 
the  family  will  not  receive  an  increase 
in  assistance  for  the  additional  child 
One  commenter  suggested  that  some 
State  agencies  may  consider  the  act  of 
having  the  additional  child  to  be  an 
"intentional  failure  to  comply"  with  the 
rules  and  regulations  of  the  assistance 
program.  This  commenter  claimed  that 
under  the  terms  of  the  August  8 
proposed  rule,  an  increase  in  food 
stamp  benefits  for  the  additional 
member  would  not  be  allowed.  This 
commenter  suggested  thai  we  modify 
the  proposed  rule  to  allow  increases  in 
food  stamp  benefits  in  these  situations 
regardless  of  State  penalties 

The  commenter  misinterpreted  ihc 
intent  and  impact  of  the  proposed  nile. 
In  the  situation  noted  by  the 
commenter,  the  family's  current 
assistance  would  not  be  decreased; 
rather,  the  family  would  not  be  entitled 
to  increased  assistance  for  the 
additional  member  The  proposed  rule 
specifically  stated  that  the  prohibition 
on  increased  food  stamp  benefits  would 
not  appiv  in  situations  where  the 
household's  benefits  under  another 
program  are  frozen  at  the  current  level 
due  to  an  act  of  intentionally  failing  to 
comply  with  a  requirement  of  that 
program. 
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Food  Stninj.)  Progrnin  Work  Sanctions 

Current  rules  at  7  CFR  273.7[^]{2] 
provide  th.it  iiuiividuals  vvhi)  tail  to 
comply,  whether  intentioriallv  or  not, 
with  a  work  ret]uirt;ment  under  Title  IV 
of  the  So<:ial  Se<:urity  Act  or  an 
unonipiovment  conipt-nsation  work 
requireujent.  where  sui:h  work 
recjuirement  is  coinparahle  to  <i  food 
stamp  work  requirement,  shall  Ih' 
trt>ated  as  though  the  individual  had 
tailed  to  comply  with  the  food  stamp 
requirement  and  the  client  sliall  be 
suhjeit  to  a  food  stamp  penalty    One 
<  ommenter  questioned  if  the  .August  H 
proposed  ruU-  woulii  take  pre*  edence 
over  7  CKK  2737(g)(2).  It  would  not. 
The  provision  .it  7  CFR  27.J. 7(g)(2) 
imposes  a  food  stamp  sant:tion  for 
none  (impliance  with  certain  work 
requirements  The  proposed  changes  to 
7  CFR  273.ll(k)  would  have  pn>vented 
an  increase  in  food  stamp  benefits  when 
a  household  was  sanctioned  by  another 
Federal.  .State  or  local  means-tested 
welfare  or  public  .issistance  program  for 
noncompliance.  We  have  revised  the 
final  rule  to  clarify  th.it  !;»  273  1  l(k)  dtxts 
not  apply  in  (  ases  wh»?re  indivuluals  or 
houst^holds  .ire  sanctionetl  for 
noncompliance  with  a  food  stamp  work 
requirement  pursuant  to  7  CFR 
273.7(g)(2). 

Administrntnv  I'rohlcnis 

Some  commenters  cl.iimed  that  they 
would  not  be  able  t(j  (  omply  with 
<!)  273  1  l(k)  in  situations  involving 
intentioii.il  failurtfs  to  comply  with  the 
reijiiirt'inents  tor  ret  eiving 
.Siipplement.il  Stnuritv  Income  (.SSI) 
benefits  i)e<;ause  ,SSI  benefits  an*  nt)l 
determined  by  tlie  St.ite  or  lo<:al  welfare 
jgeiK  y    I'hese  commenters  f)elieve  they 
will  not  receive  cooperation  from  SSI 
offices  in  obt. lining  ifie  iiecess.irv 
inforni.itinn   Otie  cniumeiiter  siig>;t;str<I 
e.xempting  S.SI  from  tfie  prngr.iiiis 
covered  by  *»  27  (  I  l(k)   .\iiotlier 
conimenter  suggested  we  incorpor.ite 
*!)  273  I  l(kl  a  maiul.itc  th.it  the  iin  ess.iry 
intormation  he  uii  liidfd  m  llic  SI)X  dat.i 
base  maintaiiu'<l  by  S.S.\ 

,S«M:tion  H(d)  of  the  .•\(  t  does  not 
provide  us  with  the  l.ititude  to  treat  .S.Sl 
(liflerenllv  th.m  other  (iie.ins-t»'sti'd 
wt'lfare  or  piiblu  .issist.iiu  e  programs 
Further,  the  statute  does  not  give  us  the 
l.itilinlc  lo  re(|uiri'  .i(l|ustmeiits  in  the 
,Sn\  (i.ila  h.ise   St.ites  nid  Km  .ililies  will 
fiuve  to  work  with  .ill  the  associated 
programs  to  share  the  iiiforinjtion 
ne«essarv  to  i  omply  with  the 
requirt'inctils  ot  this  liii.il  rule    finwever. 
we  do  recogni?e  tli.il  tin-  uther  .igeni  les 
may  not  cooperate  m  proyulmgilu' 
ne(  essarv  inform, itioii.  or  c.imiot  do  so 
due  to  iiiforiii.ilion  liist  losure  laws. 


rherefore.  we  are  amending  the  final 
rule  to  provide  that  if  a  State  agency  is 
unsuccessful  in  obtaining  information 
from  another  program  ne<;es.sa,y  to 
enable  it  to  comply  with  this 
rulemaking,  the  State  agency  will  not  be 
held  responsible  for  such 
noncompliance. 

Most  commenters  believed  the 
requirements  of  the  August  H  proposed 
rule  yvould  be  too  complex  to 
administer,  would  result  in  the  need  to 
make  costly  changes  to  computer 
systems,  and  would  be  prone  to  error. 
Alternatives  suggested  by  fommenters 
included:  Allowing  State  agencies  an 
option  to  implement  or  not  implement 
the  provision,  allowing  State  agencies  to 
implement  in  a  manner  which  works 
best  for  the  State — such  as  allowing  a 
State  option  to  determine  what 
constitutes  a  penalty;  or  allowing  a  State 
option  to  use  a  standard  amount  to  be 
deemed  as  food  stamp  income  through 
the  duration  of  the  penalty  period 
imposed  by  the  other  program;  or 
allowing  a  State  to  impose  the  same 
penalty  against  food  stamp  benefits  as 
impo.sed  against  the  benefits  of  the  other 
program;  or  allowing  a  State  agency  to 
freeze  the  amount  of  the  benefits  under 
the  affected  program  through  the 
duration  of  the  penalty. 

We  cannot  allow  a  State  agen<:y  to 
(  hoose  not  to  implement  §  273. 1  l(k). 
Se«:lion  H(d)  of  the  Act  clearly  mandates 
that  therw  will  be  no  increase  in  food 
stam|)  iMmefils  when  a  hou.sehold's 
f)enefits  under  another  program  are 
decrea.sed  due  to  an  intentional  failure 
to  comply  with  a  requirement  of  that 
program  This  rulemaking  expands  on 
the  current  provision  to  more  hilly 
ffflct  t  congressional  intent. 

We  also  cannot  adopt  the  suggestion 
of  allowing  a  State  agency  to  impose  the 
same  penalty  against  the  food  stamp 
benefit  .is  was  imposed  against  benefits 
under  the  program  in  whic  h  the 
noncompii.ince  o< curred  The  statute 
does  not  [)rovid«  an  option  to  redu(,e, 
suspend  or  terminate  the  household's 
current  food  stamp  benefit  level;  the 
statute  only  prnliibits  an  increase  in 
food  stamp  fxmefits  for  noncompliance 
with  .mother  programs  re(juirements. 
liowi'vcr,  pending  legislation,  if  passed 
,is  {  urrenlly  written,  yvould  provide 
sii(  li  flexibility  to  a  State  agency. 

While  we  cannot  adopt  some  of  the 
.ilff-rnatiyes  suggested  by  ( ummenlers, 
some  of  the  other  .illernalives 
mentioned  may  f>e  more  feasible  and 
1  ostefle(  tue  than  our  proposed 
pro<  edures    In  the  interest  ot  State 
hexibility  and  our  intent  to  eliminate 
prescriptive  regulations  where  possible, 
we  are  rey  isiiig  the  final  provision  to 
.illow  Statu  agencies  to  implement  the 


prohibition  on  food  stamp  benefit 
increases  in  a  manner  which  works  best 
for  that  State.  However,  to  en.sure  that 
State  agencies  implement  the  provision 
within  the  confines  of  the  current 
statutory  parameters,  we  are  revising 
proposed  !}  273.11(k)  to  include  the 
following  minimum  reauirements: 

1.  State  agencies  shall  apply 
§273.11(k)  to  prevent  increases  a 
household's  food  stamp  benefits  when 
benefits  under  another  Federal.  State  or 
local  means-tested  welfare  or  public 
assistance  program  are  decreased 
(reduced,  terminated,  or  suspended)  due 
to  a  determination  by  the  other  program 
of  an  act  of  intentional  failure  to  comply 
with  a  requirement  of  such  program. 
Section  273.11(k)  does  not  apply  with 
regard  to  cases  of  noncompliance  which 
meet  the  requirements  of  7  CFR 
273.7(g)(2).  If  the  State  agency  is  not 
successful  in  obtaining  the  necessary 
cooperation  from  the  other  program  to 
enable  it  to  comply  with  the 
requirements  of  §  273.11(k).  the  State 
agency  shall  not  be  held  responsible  for 
noncompliance  so  long  as  the  State 
agency  has  made  a  good  faith  effort  to 
obtain  the  information. 

2.  State  agencies  shall  not  reduce, 
suspend  or  terminate  a  household's 
current  food  stamp  benefit  level  when 
the  household's  benefits  under  another 
means-tested  welfare  or  public 
assistance  program  have  been  decreased 
due  to  an  intentional  failure  to  comply 
yvith  a  requirement  of  that  program, 
except  as  provided  at  7  CF"R  273.7(g)(2). 

3.  State  agencies  must  adjust  food 
stamp  benefits  when  eligible  members 
are  added  to  the  food  stamp  household 
regardless  of  whether  or  not  the 
household  is  prohibited  from  receiving 
benefits  for  the  member  under  another 
Federal,  State  or  local  means-tested 
yvelfare  or  public  assistance  program. 

4.  Changes  in  hou.sehold 
circumstances  which  are  not  related  to 
a  penalty  imposed  by  another  Federal. 
State  or  local  means-tested  welfare  or 
public  assistance  program  shall  not  be 
affected  by  this  provision. 

Cases  of  Recoupment  and  Reduction 

One  commenter  noted  that  the 
proposed  rule  implied  that  it  only 
applied  in  situations  where  overissued 
benefits  received  due  to  intentional 
noncompliance  with  a  program 
requirement  are  being  recouped  or  a 
reduction  in  benefits  is  being  applied  as 
a  fiscal  penalty  for  intentional 
noncompliance.  This  commenter 
questioned  how  food  stamp  benefits 
would  be  caU.ulated  in  situations  in 
which  a  household  is  subject  to  both  a 
rec:oupment  and  a  reduction  for  the 
same  act  of  intentional  noncompliance. 


As  stated  earlier,  the  final  rule  will 
allow  Slate  agencies  to  implement  the 
provision  in  a  manner  which  works  best 
for  that  State  agency.  Thus,  State 
agencies  would  establish  their  own 
procedures  to  address  this  situation. 

Notice  to  Clients 

The  legal  aid  groups  that  commented 
believed  that  households  affected  by 
application  of  §273.11(k)  should  receive 
a  food  stamp  notice  from  State  agencies 
explaining  why  their  food  stamp 
benefits  are  not  going  up,  and  informing 
them  that  they  are  entitled  to  a  hearing 
on  the  issue  of  whether  their  program 
violation  was  intentional. 

Current  regulations  at  7  CFR  273.13 
require  State  agencies  to  provide 
households  with  timely  and  adequate 
notice  when  reducing  or  terminating 
food  stamp  allotments.  Section 
273.1  l(k)  does  not  result  in  a  reduction, 
termination,  or  suspension  of  a 
household's  current  food  stamp  benefit 
amount.  Thus,  State  agencies  are  not 
obligated  to  provide  a  notice  of  adverse 
action  or  adequate  notice.  However,  the 
State  agency  may  provide  such  a  notice 
at  its  option. 

Additionally,  a  household  would  not 
be  entitled  to  a  separate  and  distinct 
food  stamp  fair  hearing  on  the  issue  of 
intent.  The  determination  of  intentional 
failure  must  be  made  by  the  other 
program  for  the  food  stamp  prohibition 
to  take  affect.  A  separate  and  distinct 
food  stamp  fair  hearing  to  appeal 
another  program's  determination  of 
intent  would  place  the  Food  Stamp 
Program  in  a  position  of  second 
guessing  another  program's 
determination.  Of  course,  a  State  or 
local  worker  who  deals  with  multiple 
welfare  or  public  assistance  programs 
may  be  directly  or  indirectly  involved  in 
the  initial  determination  of  intent  or 
client  appeal  of  such  determinations. 

Several  commenters  raised  concerns 
about  how  to  calculate  the  food  stamp 
benefit  in  situations  where  the  person's 
benefits  6rom  another  program  are 
suspended  or  terminated  due  to  an 
intentional  failure  to  comply,  especially 
in  cases  of  long  periods  of  suspension 
or  indefinite  termination  of  benefits. 
The  commenters  were  particularly 
concerned  about  cases  for  which 
benefits  are  terminated  indefinitely  and 
the  recipient  never  reapplies  for  those 
program  benefits  again.  They  felt  that  it 
would  be  virtually  impossible  to  track 
such  cases.  One  commenter  suggested 
exempting  such  cases  from  the 
provision.  Another  commenter 
recommended  placing  a  time  limit  on 
the  prohibition  on  increased  food  stamp 
benefits  in  §  273.11(k)  for  such  cases. 
Still  another  commenter  recommended 


limiting  the  application  of  §  273.11(k}  to 
the  time  it  takes  to  repay  the 
overpayment  Or  to  the  time  the  recipient 
begins  to  cooperate,  whichever  is  less. 
Section  Slcl)  of  the  Act  clearly  states 
that  the  prohibition  against  increasing 
food  stamp  benefits  shall  apply  for  the 
duration  of  the  penalty  imposed  by  the 
welfare  or  public  assistance  program. 
Therefore,  we  do  not  have  the  discretion 
to  allow  State  agencies  to  place  time 
restrictions  on  the  application  of 
§  273. 11  (k).  Moreover,  we  do  not  agree 
that  cases  with  long  penalties  should  be 
exempt  from  the  prohibition.  Generally, 
the  more  serious  the  act  of  intentional 
noncompliance,  the  more  serious  the 
fiscal  penalty  and/or  the  longer  the 
penalty  period.  To  do  as  the  commenter 
has  asked  would  result  in  the  more 
serious  cases  of  intentional 
noncompliance  receiving  an  increase  in 
food  stamp  benefits,  while  persons  still 
receiving  benefits  even  though  reduced 
for  a  much  lesser  degree  of  intentional 
noncompliance  could  not  receive  an 
increase  in  food  stantp  benefits. 

Implanentation 

The  proposed  rule  provided  that  State 
agencies  would  be  required  to 
implement  the  rule  when  final  on  the 
first  day  of  the  first  month  beginning 
120  days  after  publication  of  the  final 
rulemaking.  The  120-day  time  period 
between  publication  and  required 
implementation  was  proposed  to 
provide  State  agencies  with  sufficient 
lead  time  to  reprogram  or  train 
employees  before  implementing  the  new 
Program  requirement.  It  has  come  to  our 
attention  that  some  State  agencies  may 
be  able  to  implement  sooner  and  would 
like  to  do  so  while  other  State  agencies 
believe  the  lead  time  is  too  short.  We 
agree  that  State  agencies  should  have 
the  flexibility  to  either  implement  soon 
after  publication  or  to  have  more  lead 
time.  Accordingly,  this  final  rule 
provides  that  State  agencies  must 
implement  §  273.1l(k)  "no  later  than" 
210  days  from  the  date  of  publication  in 
the  Federal  Register. 

In  addition,  one  commenter  asked  if 
we  intend  that  §  273.11(k)  apply  to 
pending  cases  of  intentional  failure  to 
comply  with  another  program's 
requirements.  The  final  rule  also 
clarifies  that  §  273.11(k)  only  affects 
those  cases  where  a  pertinent  decrease 
in  the  household's  benefits  from  another 
program  occurs  on  or  after  the  effective 
date  of  this  final  rulemaking. 

Some  5tate  agencies  commented  that 
their  computer  systems  are  designed  to 
automatically  update  food  stamp 
benefits  when  public  assistance  benefits 
change.  Until  their  computers  can  be 
reprogranmied,  the  State  agencies  would 


have  to  manually  bypass  this  automatic 
update  process  which  will  increase 
administrative  burden  and  result  in 
errors.  These  commenters  suggested  that 
variances  in  food  stamp  allotments  due 
to  thisjegulation  be  excluded  from  the 
quality  control  error  determination.  In 
accordance  with  Section  16(c)(3)  of  the 
Act.  variances  resulting  from 
implementation  of  a  new  rule  change 
are  excluded  from  error  analysis  for  120 
days  from  the  required  implementation 
date  of  the  rule  change.  Some  State 
agencies  may  implement  earlier  than  the 
required  implementation  date,  in  such 
cases  the  120-day  count  begins  on  the 
actual  date  of  implementation  by  the 
State  agency.  We  do  not  have  the 
discretion  to  exclude  variances  for  a 
longer  period  of  time.  State  agencies 
which  plan  to  implement  earlier  than 
the  required  date  are  reminded  to  follow 
the  procedures  at  7  CFR 
275.12(d)(2)(vii)(A). 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedures,  Aliens.  Claims,  Food 
stamps.  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

PART  272— REQUIREMENTS  FOR 
PARTiaPATING  STATE  AGENCIES 

1.  The  authority  citation  of  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  US.C.  2011-2032. 

2.  In  §  272.1,  a  new  paragraph  (g)(145) 
is  added  to  read  as  follows: 

§272.1    QeiMral  terms  and  condtttons. 
«        •        •        «        • 

(g)  Implementation.  *   •   • 

'     (145)  Amendment  ,Vo.  369  The 
provisions  of  Amendment  No.  369  are 
effective  May  31.  1996.  State  agencies 
must  implement  no  later  than  November 
27.  1996.  The  provisions  of  this 
amendment  are  applicable  for 
determinations  of  intentional  failure  to 
comply  made  on  or  after  the  effective 
date  of  the  amendment. 
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PART  27a— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

$273.9    [Amended] 

3.  In  *»  273.9,  th»)  .second  sentencu  ol 
paragraph  (b)(5)(i)  is  arnuiuit'd  by 
removing  the  words  "for  purports  of 
recouping  from  a  household  an 
overpayment  which  resulted  from  the 
household's  intentional  failun-  to 
comply  with  the  other  program's 
requirements  ". 

4.  In  §  273.11,  paragraph  (k)  is  revised 
to  read  as  follows: 

§  273. 1 1     Action  on  households  with 
special  circumstances. 

•         *         *         *         • 

(k)  Failure  to  cnmply  with  another 
assistant  f  profiram's  nHjiiirt'nwnts.  A 
State  agency  shall  not  inc. rea.se  food 
stamp  benefits  when  a  household's 
benefits  received  under  another  means- 
tested  Federal.  State  or  lo«:al  welfare  or 
public  assistance  program,  which  is 
governed  by  welfare  or  public  assistance 
laws  or  regulations  and  which 
distributes  public  hinds,  bavtr  been 
de<;reased  (reduced,  suspende*!  or 
terminated)  due  to  an  intentional  failure 
to  comply  with  a  requirement  of  the 
program  that  imposed  the  benefit 
de<:rease.  This  provision  does  not  apply 
in  the  case  of  individuals  or  households 
subjetit  to  a  food  stamp  work  sanction 
imposed  pursuant  to  7  CFR  273.7(gJ(2). 
State  agency  pro<;edures  shall  adhere  to 
the  following  minimum  conditions: 

( 1 )  This  provision  must  be  applied  to 
all  applicable  cases,  if  a  State  agency  is 
not  successful  in  obtaining  the 
neces.sary  cooperation  from  another 
Federal.  State  or  local  means-tested 
welfare  or  public  assistance  program  to 
enable  it  to  comply  with  the 
requirements  of  this  provision,  the  State 
agency  shall  not  be  held  responsible  for 
noncompliance  .is  long  as  the  State 
agenc:y  has  made  a  good  faith  effort  to 
obtain  the  information. 

(2)  A  State  agency  shall  not  reduce, 
suspend  or  terminate  a  household's 
current  food  stamp  allotment  amount 
when  the  households  benefits  under 
another  applicable  assistance  program 
have  been  decreased  due  to  an 
intentional  failure  to  comply  with  a 
requirement  of  that  program. 

(3)  A  State  agency  must  adjust  food 
stamp  benefits  when  eligible  memliers 
are  added  to  the  food  stamp  household 
regardless  of  whether  or  not  the 
hou.sehold  is  prohibited  from  receiving 
benefits  for  the  additional  member 
under  another  Federal,  State  or  local 
welfare  or  public  assistance  means- 
tested  program. 

(4)  Cnanges  in  household 
circumstances  which  are  not  related  to 


a  penalty  imposed  by  another  Federal. 
State  or  loi.al  welfare  or  public 
assistance  means-tested  program  shall 
not  1h3  affected  by  this  provision. 

Drttt'd   April  2;l.  1996 
Kllen  Haas. 

Under  St^rftary  for  Food,  Nutrition,  and 
Consumer  Services 
IKK  I)o«;.  96-10786  Filed  4-30-96:  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV9&-ei6-SFR] 

Nectarines  and  Peaches  Grown  in 
California;  Relaxation  of  Quality 
Requirements  for  Fresh  Nectarines 
and  Peaches 

agency:  Agricultural  Marketing  Service, 

IJSDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  relaxes,  for  the 
1996  season  only,  the  quality 
requirements  for  California  nectarines 
and  peaches.  This  rule  establishes  a 
'CA  Utility"  quality  requirement,  based 
on  minimum  quality  standards 
establi.shed  under  the  California 
Agricultural  Code,  with  a  limitation  on 
the  amount  of  fruit  meeting  U.S.  No.  1 
or  higher  grade  requirements  that  may 
be  contained  in  the  utility  pack.  This 
final  rule  also  requires  that  containers  of 
nectarines  and  peaches  meeting  the  "CA 
Utility"  quality  requirement  be  clearly 
marked  "CA  Utility."  This  final  rule 
will  allow  more  nectarines  and  peaches 
into  fresh  market  channels,  and  is 
designed  to  benefit  growers  and 
consumers. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  May  2.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Johnson,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USfDA.  P.O.  Box  96456,  Room 
2.';23-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2861;  or  Terry 
Vawter,  Marketing  Specialist,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  2202 
.Monterey  Street.  Suite  102B.  Fresno, 
California.  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  Nos. 
916  and  917  |7  CFR  Parts  916  and  917) 
regulating  the  handling  of  nectarines 
and  peaches  grown  in  California, 
respectively,  hereinafter  referred  to  as 


the  orders.  The  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  |7 
U.S.C.  601-6741.  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agric;ulture 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Exe<;utive  Order 

12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (VJch),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  business  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act.  and 
rules  issued  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  about  300  California 
nectarine  and  peach  handlers  subject  to 
regulation  under  the  orders  covering 
nectarines  and  peaches  grown  in 
California,  and  about  1,800  producers  of 
these  fruits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
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receipts  are  less  than  $5,000,000.  A 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  final  rule  establishes,  for  the 
1996  season  only,  a  "CA  Utility"  quality 
requirement  and  a  container  marking 
requirement  for  shipments  of  "CA 
Utility"  fruit. 

Minimum  grade  requirements  for 
fresh  nectarines  and  peaches  grown  in 
California  are  in  effect  under  §  916.356 
and  §917.459,  respectively.  This  rule 
amends  §§  916.356  and  917.459  by 
revising  paragraph  (a)(1)  under  each 
section  to  permit  shipments  of  fruit 
meeting  "CA  Utility"  quality 
requirements.  "CA  Utility"  quality 
requirements  are  the  same  as  the 
requirements  set  forth  in  the  California 
Agricultural  Code  for  nectarines  and 
peaches  with  the  exception  that  not 
more  than  30  percent  of  the  fruit  in  a 
container  may  meet  or  exc»ed  the 
requirements  of  the  U.S.  No.  1  Grade 
Standard.  "CA  Utility"  fruit  must  be 
inspected  by  the  Federal  or  Federal- 
State  Inspection  Service  and  certified  as 
meeting  the  "CA  Utility"  quality 
requirements.  "CA  Utility"  fruit  ar* 
subject  to  assessment,  maturity,  size  and 
all  other  requirements  of  the  orders. 

This  rule  also  amends  §§  916.350  and 
917.442  by  adding  a  paragraph  to  each 
section  to  specify  that  each  package  or 
container  of  nectarines  and  peaches 
shipped,  meeting  the  requirements  of 
the  newly  established  "CA  Utility" 
quality,  must  be  conspicuously  marked 
with  the  words  "CA  Utility"  on  a  visible 
display  panel. 

Snipments  of  California  nectarines 
and  peaches  are  subject  to  minimum 
grade,  size,  and  maturity  requirements 
under  the  provisions  of  Marketing 
Orders  916  (section  916.356)  during  the 
period  April  1  through  October  31  each 
year  and  917  (section  917.459)  during 
the  period  April  1  through  November  23 
each  year.  Currently,  nectarine 
shipments  are  required  to  meet  the 
requirements  of  U.S.  No.  1  Grade, 
except  less  scarring  is  permitted  than 
under  the  U.S.  No.  1  Grade,  and  the 
tolerance  for  fruit  that  is  not  well 
fonned  is  greater  than  the  U.S.  No.  1 
Grade.  Different  minimum  size 
requirements  are  in  effect  for  different 
groupings  of  nectarine  varieties. 

Peach  shipments  are  currently 
required  to  meet  the  requirements  of 
U.S.  No.  1  Grade,  except  there  is  an 
additional  tolerance  for  fruit  damage 
caused  by  open  sutures.  Also,  different 
minimum  size  requirements  are  in  effect 
for  different  groupings  of  peach 
varieties. 

Both  the  nectarine  and  peach 
regulations  allow  the  shipment  of  fruit 


one  size  smaller  than  the  specified 
minimum  if  the  fruit  meets  higher 
maturity  requirements.  Both  nectarine 
and  peach  shipments  are  also  subject  to 
r.ontainer,  pack,  and  container  marking 
requirements. 

Prior  to  the  1995  shipping  season,  the 
Nec:tarine  Administrative  and  Peach 
Commodity  Committees  (Committees), 
the  agencies  responsible  for  local 
administration  of  the  orders,  considered 
recommending  a  change  in  the  nectarine 
and  peach  regulations  to  allow  a  utility 
grade  for  these  fruits.  (Utility  grade  is  a 
lower  quality  fruit  than  U.S.  No.  1.) 
During  the  1995  season,  changes  were 
made  to  allow  the  shipment  of  a  utility 
grade  for  California  plums,  which  are 
regulated  under  a  State  program.  The 
plum  utility  grade  was  based  on 
California  Agricultural  Code 
requirements.  The  Committees  voted 
not  to  recommend  a  utility  grade  for 
nectarines  and  peaches  for  the  1995 
season.  The  Committees  did,  however, 
hire  Dr.  Dennis  Nef,  California  State 
University,  Fresno,  to  conduct  a 
research  project  to  study  the  potential 
impact  of  a  utility  grade  for  nectarines 
and  peaches.  The  Committees  also 
believed  that  industry  experience  with 
the  plum  utility  grade  would  be  helpful 
in  making  future  recommendations  for 
appropriate  quality  requirements  for 
nectarines  and  peaches.  The  report 
prepared  by  Dr.  Nef  was  presented  to 
the  Nectarine  and  Peach  Grade  and  Size 
Subcommittees  in  October  1995.  The 
report  found  that  about  22  percent  of  the 
peaches  sampled  in  packinghouse  cull 
bins  in  1995  would  have  met  Cahfomia 
Agricultural  Code  requirements.  Of  the 
nectarines  sampled  from  packinghouse 
culls  in  that  year,  about  6  percent  would 
have  met  California  Agricultural  Code 
requirements,  and  an  additional  14 
percent  failed  marketing  order  quality 
requirements  but  met  U.S.  No.  1  Grade 
requirements  (as  indicated  previously, 
the  nectarine  requirements  under  the 
order  permit  less  fruit  scarring  than 
allowed  under  the  U.S.  No.  1  Grade). 
The  report  pointed  out  that  these 
findings  were  based  on  a  season  which 
was  marked  by  unusual  crop  and 
weather  conditions.  After  reviewing  the 
report,  the  nectarine  and  peach 
subcommittees  voted  not  to  recommend 
to  the  full  Committees  that  a  utility 
grade  be  implemented  in  1996  for 
nectarines  and  peaches,  citing  the 
unusual  weather  conditions  that 
resulted  in  below  normal  crop 
production.  They  believed  that  Dr.  NeFs 
research  project  should  be  continued  for 
another  year  to  allow  for  the  collection 
of  data  based  on  a  more  typical  season. 

On  November  29, 1995.  the 
Department  wrote  to  the  Committees, 


recommending  that  a  utility  grade  be 
adopted  for  nectarines  and  peaches  for 
the  1996  season  beginning  April  1, 
1996.  The  Committees  met  on  December 
6-7, 1995,  to  discuss  possible 
implementation  of  a  utility  grade  for 
nectarines  and  peaches  for  the  1996 
season.  Committee  members  and  others 
in  attendance  at  the  meetings  expressed 
views  in  opposition  to  and  in  support  of 
implementing  a  utility  grade. 

Commentors  in  opposition  to  a  utility 
grade  for  nectarines  and  peaches  stated 
that  the  1995  season  was  not  a  normal 
season  fpr  plums,  nectarines,  or  peaches 
and  should  not  be  used  as  a  basis  for 
recommending  a  utility  grade.  They  also 
said  that  the  tree  fruit  industry  is  ^cing 
competition  in  both  domestic  and  in 
foreign  markets.  One  commentor  stated 
that  utility  grade  fruit  would  damage  the 
reputation  of  California-produced  tree 
fruit  and  another  stated  that  (xwr 
quality  California  plums  had  been 
shippied  to  Hong  Kong  during  the  1995 
season,  and  that  these  plums  had 
damaged  the  overall  reputation  of 
California  plums.  One  commentor  stated 
that  allowing  a  utility  grade  would 
result  in  inspections  of  fruit  which 
would  only  serve  to  verify  that  the  fruit 
in  the  container  is  poor  quality.  Others 
stated  that  lower  quality  fhjit  is  not 
wasted  and  may  be  used  for  cattle  feed. 
Another  stated  that  the  results  of  the 
recent  grower  referendum  indicated 
support  for  the  continuation  of  the 
program  and  the  continuation  of  current 
quality  standards. 

One  commentor  in  support  of  a  utility 
grade  for  nectarines  stated  that  the 
implementation  of  a  utility  grade  for 
plums  in  1995  resulted  in  a  $10  million 
increase  in  plum  grower  revenue. 
Commentors  noted  that  less  than  10 
percent  of  the  plum  pack  was  utility 
grade.  One  commentor  stated  that  while 
less  than  one  percent  of  his 
organization's  plum  pack  was  utility 
grade,  this  lower  grade  should  be 
available  for  use  by  nectarine  and  peach 
handlers  if  a  market  exists.  Others 
commented  that  the  Department  had 
recommended  a  utility  grade  for 
nectarines  and  peaches  for  one  year 
only— 1996, 

Committee  members  and  others  who 
commented  at  the  December  1995 
Committee  meetings  indicated  that  a 
niche  market  may  exist  for  utility  grade 
fruit  and  that  the  opportunity  should  be 
made  available  to  market  lower  quality 
fruit  to  meet  demand.  Reducing  quality 
requirements  would  allow  more  fruit  to 
be  marketed.  The  lower  quality  fruit 
would  be  made  available  at  lower 
prices,  which  would  especially  benefit 
lower  income  consumers. 
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Data  on  recent  produi.tioii  of 
California  nectarines  and  peaches  in 
relation  to  season  average  producer 
prices  appear  to  indicate  that  lesser 
quality  fruit  could  be  marketed 
successfully  without  interfering  with 
sales  of  higher  quality  fruit.  The  limited 
additional  quantity  expet:ted  to  be  made 
available  would  be  expe«;ted  to  have  a 
minimal  effect  on  c:onsumer  purt:hases 
and  season  average  producer  prices  for 
California  net;tarines  and  peaches.  Sales 
of  lesser  quality  fruit  to  a  niche  market 
could  increase  producer  revenue  and 
promote  consumer  .satisfa«:tion. 

The  implementation  of  utility  quality 
requirements  for  the  1996  season  would 
authorize  fruit  meeting  these 
requirements  to  be  shipped  to  market 
and  would  provide  information  on 
consumer  and  retailer  acceptance  of 
such  fruit.  This  information  could  then 
be  used  to  supplement  information 
collected  by  Dr.  Ncf  and  assist  the 
Committees  in  developing  appropriate 
quality  requirements  for  the  1997 
season 

Based  on  the  foregoing,  the 
Department  proposed  that  a  utility  grade 
for  nectarines  and  peaches  be 
implemented  on  a  temporary  basis  for 
the  1996  season.  The  Department 
proposed,  for  purpo.ses  of  this 
regulation,  to  define  '"CTFA  Utility"  to 
mean  fruit  which  meets  the 
requirements  of  the  I'  S.  No  2  Grade 
defined  in  the  United  States  Standards 
for  Grades  of  Nectarines  (7  CFR  51.3145 
through  51.3160)  and  the  United  States 
Standards  for  Grades  of  Peaches  (7  CFR 
51.1210  through  51,1223),  except  that 
misshapened  fruit  and  fruit  with  serious 
damage  due  to  scarring  would  be 
permitted. 

In  order  to  prevent  confusion  in  the 
marketplace  and  to  clearly  differentiate 
shipments  of  "CITA  Utility"  fruit  from 
better  quality  fruit,  the  Department 
proposed  requiring  containers  of  "CTFA 
Utility"  fruit  to  b»;  conspicuously 
marked  with  the  words  "CTFA  Utility". 
In  addition,  it  was  proposed  that 
shipments  of  such  truit  c;ontinue  to  be 
required  to  meet  the  same  container, 
pack,  and  container  iTiarking 
requirements  in  effect  for  shipments  of 
higher  quality  fruit. 

A  proposed  nde  concerning  this 
action  was  published  in  the  March  4, 
1996,  Federal  Register  (61  FK  H225), 
with  a  .30-dav  comment  period  ending 
on  April  3,  1996.  Nim;  conHiients  were 
received.  lonathan  FieUi,  Manager  of  the 
Caiiforni.i  Tree  Fruit  .'Vgret'nuMit.  .uui 
John  Tos,  (Chairman  of  the  Peach 
Commoditv  Committee,  submitft^d 
comments  on  behalf  of  the  Cionimittees. 
rt!CommendinK  nKiflificatioiis  to  the 
proposed  rule  as  published.  Six  other 


commentors  supported  the 
estat)lishment  of  a  utility  quality 
requirement,  but  did  not  fully  agree 
with  the  Committees'  comments:  Harry 
Snyder,  Consumers  Union  of  U.S..  Inc; 
)oe  Caram,  nectarine  grower,  Reedley, 
California;  Steven  Booz.  Reedley, 
California;  Richard  Mittry,  tree  fruit 
grower.  Sultana,  California;  Dan 
Gerawan,  tree  fruit  grower-shipper. 
Reedley.  California;  and  Craig 
Rasmussen,  a  grower  and  packer  of 
California  tree  fruit,  Reedley,  California. 

One  comment  received  from  Leroy 
Giannini,  a  grower-handler  of  California 
tree  fruit,  Dinuba,  California,  opposes 
the  establishment  of  utility  quality 
requirements.  Mr.  Giannini  states  that 
California  nectarines  and  peaches  have 
grown  in  production  over  the  last  30 
years  from  1  million  cartons  annually  to 
almost  20  million  cartons.  He  attributed 
this  growth  to  the  industry's  quality 
assurance  program.  Mr.  Giannini  states 
hirther  that  during  the  1995  season. 
"Utility"  grade  plums  were  marked  up 
at  retail,  but  neither  grower  nor 
consumer  interests  were  well  served. 
Mr.  Giannini  believes  that  the  goal  of 
providing  lower  cost  plums  to 
consumers  through  implementation  of 
the  "Utility"  grade  failed  to  materialize. 

Comments  supporting  modification  of 
the  proposed  rule  addressed  revisions  in 
four  areas:  Whether  the  utility  quality 
requirements  should  be  based  on  the 
U.S.  Standards  for  Grades;  whether 
there  should  be  a  limit  on  the  amount 
of  U.S.  No.  1  grade  fruit  in  the  utility 
pack;  where  utility  quality  fruit  should 
be  permitted  to  be  marketed;  and  how 
utility  quality  fruit  should  be  labeled. 

The  Basis  Tor  Utility  Quality 
Requirements 

As  previously  indicated,  the 
Department  proposed  defining  utility 
quality  in  terms  of  a  modified  U.S.  No. 
2  grade.  In  Messrs.  Field  and  Tos's 
comments,  they  state  that  the 
Committees  support  basing  nectarine 
and  peach  utility  quality  requirements 
on  the  minimum  quality  standards 
established  in  the  California 
Agricultural  Code.  The  Committees 
believe  the  quality  requirements  for 
California  ne<:tarines  and  peaches 
should  be  consistent  with  the  minimum 
requirements  in  place  for  the  California 
plum  utility  grade,  which  are  based  on 
the  C^alifornia  Agricultural  Code. 

In  addition  to  providing  consistency 
within  the  California  tree  fruit  industry, 
the  (ionimittees  believe  that  basing  the 
utiiitv  quality  requirements  on  the 
C.'ilifornia  Agricultural  Code  will  result 
in  lower  inspet:tion  costs.  Mr.  Field 
provided  n  letter  from  Mr.  )ohn  Wiley. 
Branch  Cihief,  Shipping  Point 


Inspection,  California  Department  of 
Food  and  Agriculture,  which  stated  that 
requiring  inspectors  to  review  product 
for  a  quality  requirement  which  is  not 
a  part  of  their  normal  procedures  would 
increase  the  cost  of  inspection,  thereby 
increasing  program  costs,  particularly  to 
small  growers.  Mr.  Wiley  stated  further 
that,  having  a  proposed  quality 
requirement  of  U.S.  No.  2  with  different 
tolerances  for  peaches  and  nectarines, 
would  increase  the  time  required  for 
training  and  supervision  as  well  as 
increase  the  potential  for  confusion  by 
inspectors  and  the  difficulty  of 
differentiating  between  the  various 
grades. 

Mr.  Gerawan  supported  using  the 
California  Agricultural  Code  as  a  basis 
for  utility  quality  requirements.  The 
remaining  commentors  did  not  state 
specifically  whether  they  supported  this 
proposed  modification  or  not.  The 
Department  believes  that  the 
Committees'  and  Mr.  Gerawan's 
arguments  have  merit.  Also,  defining 
the  utility  quality  requirements  in  terms 
of  the  California  Agricultural  Code 
should  not  result  in  any  less  fruit  being 
made  available  to  fresh  markets.  For 
these  reasons,  the  Committees'  and  Mr. 
Gerawan's  proposed  revision  is  adopted. 

Limitation  of  U.S.  No.  1  Grade  Fruit  in 
Utility  Packs 

The  Committees  support  limiting  the 
amount  of  U.S.  No.  1  grade  fruit  that  can 
be  included  in  a  utility  pack. 
Specifically,  they  support  a  limit  of  15 
percent  in  any  container.  Mr.  Field,  in 
his  comment,  states  that  a  utility  quality 
requirement  must  be  clearly  distinct 
from  a  U.S.  No.  1  grade.  Failure  to 
provide  a  clear  distinction  could  cause 
confusion  in  the  marketplace  and  would 
not  meet  the  goal  of  providing  low-cost 
fruit  to  low-income  consumers.  Mr. 
Field  contends  that  the  Department 
failed  to  address  this  issue  in  its 
proposal  which  to  allow  for  a  U.S.  No. 
2  grade,  with  a  100  percent  tolerance  for 
misshapen  and  seriously  scarred  fruit; 
and  that  such  action  would,  in  effeci,  do 
away  with  regulatory  grades  in  place  for 
California  nectarines  and  peaches.  Mr. 
Field  states  that  containers  could  be 
marked  as  utility  without  regard  to  the 
amount  of  U.S.  No.  1  therein.  Fruit 
could  be  packed  at  80-85  pert:ent  U.S. 
No.  1  and  fail  marketing  order 
requirements,  but  rather  than  be 
repacked,  it  could  be  marked  utility  and 
marketed.  This  would  cause  confusion 
in  the  marketplace  since  the  fruit  would 
not  be  adequately  distinguished  from 
U.S.  No.  1  grade  fruit.  By  the  same 
token,  a  container  of  nectarines  or 
peaches  could  have  0  percent  U.S.  No. 
1  or  100  percent  U.S.  No.  1  product 


inside,  but  could  be  marked  utility  for 
whatever  reason  the  shipper  determined 
appropriate.  According  to  Mr.  Field,  this 
clearly  demonstrates  why  the 
Committees  believe  it  is  necessary  to 
establish  a  maximum  tolerance  of  15 
percent  for  U.S.  No.  1  grade  fruit  in 
containers  marketed  as  utility  grade 
fruit. 

In  the  comments  received  in  support 
of  the  proposed  rule,  five  commentors 
stated  that  the  Department  should  not 
set  a  15  percent  tolerance  on  U.S.  No. 
1  grade  fruit  in  containers  marked 
utility.  These  commentors  contend  that 
it  would  be  too  difficult  and  costly  for 
packers  to  meet  a  15  percent  tolerance 
because  some  containers  would  not 
meet  the  utility  quality  requirements 
because  they  would  have  too  much 
"good  fruit"  in  the  box.  These 
commentors  could  see  no  reasonable 
justification  for  limiting  the  amount  of 
good  quality  fruit  in  a  utility  pack. 

Mr.  Rasmussen  offered  a  compromise. 
He  believes  that  there  should  be  a  limit 
on  the  amount  of  U.S.  No.  1  grade  fruit 
in  the  utility  pack  to  ensure  a  distinct 
difference  between  the  packs,  but  states 
the  15  percent  limit  supported  by  the 
Committees  was  overly  restrictive.  He 
supports  a  limit  of  30  percent.  This  limit 
has  proved  workable  for  the  California 
plum  industry's  use  of  a  utility  grade 
standard. 

The  Department  finds  that  Mr. 
Rasmussen's  suggested  revision  is 
reasonable.  Thus,  this  rule  provides  that 
the  amount  of  fruit  in  a  container  of 
utility  quality  fruit  that  meets  or 
exceeds  the  requirements  of  a  U.S.  No. 
1  grade  cannot  exceed  30  percent. 

Where  Utility  Quality  Fruit  May  Be 
Shipped 

The  Committees,  through  Mr.  Field, 
also  comment  that  on  an  experimental 
basis,  utility  quality  fruit  should  be 
limited  to  the  domestic  markets.  Mr. 
Field  opines  that  under  sections  916.54 
and  917.43  of  the  orders,  special 
purpose  shipments  can  be  made  for 
research  purposes  for  special  markets. 
Mr.  Field  beUeves  that  this  authority 
allows  restricting  utility  grade 
shipments,  which  would  enable  the 
nectarine  and  peach  industries  to 
continue  studying  the  utility  quality 
requirements,  the  availability  of  lower 
quality  fruit  to  lower  income 
consumers,  and  the  benefits  of  making 
the  lower  quality  product  available.  Mr. 
Field  believes  limiting  shipments  of 
utility  quality  fruit  to  the  domestic 
market  would  allow  for  these  studies  to 
progress  and  would  allay  the  fears  of  the 
industries  that  low  quality  fruit  in 
export  markets  is  to  the  long  term 
detriment  of  the  industries. 


Five  commentors  state  that  there  is  no 
rationale  for  restricting  the  sale  of  utility 
quality  Cahfomia  nectarines  and 
peaches  to  Mexico,  where  there  is 
believed  to  be  strong  market  demand  for 
the  product.  One  commentor — Mr. 
Rasmussen — did  not  state  a  position  on 
this  subject. 

The  Committees  did  not  provide 
sufficient  evidence  that  the  adoption  of 
the  CA  Utility  requirement  for  the  1996 
season  only  would  result  in  any  damage 
to  export  markets.  Thus,  the 
Committees*  proposal  is  denied. 

Labeling  Requirements  for  Utility 
Quality  Fruit 

The  Committees,  through  Mr.  Field, 
comment  that  the  name  of  the  proposed 
quality  requirement.  "CTFA  Utility" 
should  be  knowm  instead  as  "USDA 
Utility".  The  Conmiittees  believe  that 
since  the  Department  initially  proposed 
the  utility  quality  requirements,  such 
quality  requirements  should  be  called 
'USDA  Utility."  It  is  the  consensus  of 
the  Committees  that  the  California 
quality  image  could  be  diluted  by  using 
"California"  or  "CTFA"  to  describe  the 
lower  quality  product. 

Mr.  Field  also  states  that  containers  of 
utility  quality  California  nectarines  and 
peaches  should  meet  all  size,  marking, 
and  standard  container  requirements, 
with  the  additional  requirement  that  the 
marking  of  "USDA  Utility"  should  be  a 
minimum  height  of  V4  inches  and  on  the 
visible  display  panel  of  the  box.  (The 
proposed  rule  did  not  specify  where 
such  marking  should  appear.)  As 
provided  in  the  proposed  rule, 
consumer  bags  or  packages  are  also 
required  to  be  to  be  marked.  Requiring 
the  marking  to  be  on  a  visible  display 
panel  and  on  consumer  packages  will 
enable  consumers  and  retailers  to 
identify  the  fruit  as  utility  quality  when 
it  is  palletized  or  on  display  at  the  retail 
level. 

Mr.  Rasmussen  is  the  only  other 
commentor  who  expresses  an  opinion 
on  this  issue.  He  states  that  the  utility 
quality  peaches  and  nectarines  should 
be  knovra  as  "C.\  Utility."  This  is 
comparable  to  the  designation  used  for 
California  plums,  and  having  the  same 
nomenclature  for  peaches  and 
nectarines  would  be  advantageous  from 
the  standpoint  of  maintaining 
uniformity  among  the  three 
commodities  and  creating  less 
confusion  in  the  marketplace. 

The  Department  finds  that  Mr. 
Rasmussen's  position  has  merit  and  is 
therefore  adopted.  Further,  the 
Committees'  proposal  to  require  the 
marking  on  a  visible  display  panel  also 
has  merit  and  is  incorporated  in  this 
final  rule. 


The  intent  of  this  rule  is  to  establish 
a  minimum  qualify  requirement  for 
California  nectarines  and  peaches  to 
allow  more  fruit  into  fresh  market 
channels,  ensure  customer  satisfaction 
and  improve  returns  to  producers. 
Moreover,  as  previously  slated, 
information  gathered  as  a  result  of 
allowing  shipments  of  "CA  Utihty" 
quality  fruit,  for  the  1996  season,  can  be 
used  to  help  determine  appropriate 
quality  requirements  for  California 
nectarines  and  peaches  for  the  1997 
season. 

This  rule  reflects  the  Department  s 
appraisal  of  .the  need  to  revise  the 
quality  and  container  marking 
requirements  for  California  nectarines 
and  peaches.  The  Department  befieves 
that  this  rule  will  have  a  beneficial 
impact  on  producers,  handlers,  and 
consumers  of  California  nectarines  and 
peaches. 

Based  on  available  information,  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committees,  the 
comments  received,  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  polio,- -of  the 
Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  rule  should 
apply  to  as  many  shipments  of 
Galifomia  nectarines  and  peaches  as      ^ 
possible.  The  shipping  seasons  for  both 
California  nectarines  and  peaches  began 
on  April  1,  1996.  Further,  handlers  are 
aware  of  this  rule,  which  was 
recommended  in  a  proposed  rule  in 
early  March  and  discussed  in  public 
meetings  of  the  Committees.  Also,  this 
rule  pro\ides  an  additional  alternative 
for  handlers  of  California  nectarines  and 
peaches,  and  no  additional  time  is 
needed  for  those  handlers  to  comply 
with  the  relaxed  quality  requirements. 
Finally,  a  30-day  comment  period  was 
provided  for  in  the  proposed  rule,  and 
all  comments  have  been  considered  in 
developing  this  final  rule. 

List  of  Subjects 

7  CFR  Part  916 

Marketing  agreements.  Nectarines. 
Reporting  and  recordkeeping 
requirements. 
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7CFRPart917 

Marketing  ;i^rw»iiii(i)ts.  Peaches,  Pears. 
Reporting  and  riH.ord keeping 
requirements. 

For  the  rt^asons  set  forth  in  the 
preamhie,  7  VVR  Parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  <  itation  for  7  CFR 
Parts  oih  and  917  i.ontinues  to  read  as 
follows: 

Authority:  7  IJ  S C.  ^>01-tt7^. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  Section  916.350  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  91 6.350    California  Nectarine  Container 
and  Pacic  Regulation. 

***** 

(d)  During  the  period  April  1  through 
Oc:tober  3 1 ,  1996,  each  container  or 
package  when  packed  with  nectarines 
meeting  CLA  Utility  requirements,  shall 
bear  the  words  '"CA  Utility",  along  with 
all  other  required  container  markings,  in 
letters  of  '/«  intii  mniimuin  height  on 
the  visible  display  panel,  (^tmsumer 
bags  or  packages  must  also  be  clearly 
marked  on  the  bag  or  package  as  "CA 
Utility"  along  with  other  required 
markings 

3.  Section  916.356  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  916.356    California  Nectarine  Grade  and 
Size  Regulation. 

(a)  *   •   * 

(1)  .Any  lot  or  package  or  c:ontainer  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade  Provided,  that  nectarines  2 
inches  in  diameter  or  smaller,  shall  not 
have  fairly  light  colored,  fairly  smooth 
s(.ars  which  exceetl  .ui  aggrt^gate  area  of 
a  circle  Vh  inch  in  diameter,  and 
nectarines  larger  than  2  iiu.hes  in 
diameter  shall  nut  have  tairly  light 
colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  .i  cirt  le  'u 
inch  in  diameter:  Provided  further.  That 
an  additional  tolerance  of  25  peri:ent 
shall  bv  permitted  for  fruit  that  is  not 
well  formed  hut  not  badly  mi'^shapen. 
Provided  further.  That  during  the  period 
April  1  through  {)<.l()lH;r  it,  1996,  any 
handler  may  handle  nectarines  if  such 
nectarines  meet  "CA  Utility"  quality 
requirements.  The  term  "C^A  Utility" 
means  that  not  more  than  30  pert:ent  of 
the  net.tarines  in  any  lontainer  meet  or 
excee<l  the  requirements  of  the  U.S.  No. 
1  grade  and  that  such  ruutarines  are 
mature  and  are: 

(i)  Free  from  insect  injury  which  has 
penetrated  or  damaged  the  flesh,  split 


pits  which  cause  an  unhealed  crack  or 
one  or  more  well  healed  cracks  which, 
either  singly  or  in  the  aggregate,  are 
more  than  Vh  inch  in  length;  mold, 
brown  rot.  and  decay  which  has  affected 
the  edible  portion;  and 

(ii)  Free  from  serious  damage  due  to 
skin  breaks,  cuts,  growth  cracks,  bruises, 
or  other  causes. 

(iii)  Tolerances.  Not  more  than  10 
percent,  by  t;ount,  of  the  nectarines  in 
any  one  container  may  be  below  the 
requirements  which  are  prescribed  by 
this  subparagraph,  including  not  more 
than  5  percent,  by  count,  for  any  one 
defect,  except  split  pits.  An  additional 
tolerance  of  10  percent,  by  count,  of  the 
nectarines  in  any  one  container  or  bulk 
lot  may  contain  nectarines  affected  with 
split  pits.  This  means  a  total  tolerance 
of  20  percent  is  allowed  for  all  defects, 
including  split  pits,  but  not  to  exceed  15 
percent  for  split  pits  alone. 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

3.  Section  917.442  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  91 7.442    Califomia  Peach  Container  and 
Pacl(  Regulation. 

***** 

(d)  During  the  period  April  1  through 
November  23,  1996,  each  container  or 
package  when  packed  with  peaches 
meeting  CA  Utility  requirements,  shall 
bear  the  words  "CA  Utility",  along  with 
all  other  required  container  markings,  in 
letters  of  '/4  inch  minimum  height  on 
the  visible  display  panel.  Consumer 
bags  or  packages  must  also  be  clearly 
marked  on  the  bag  or  package  as  "CA 
Utility"  along  with  other  required 
markings. 

4.  Section  917.459  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  91 7.459    California  Peach  Grade  and  Size 
Regulation. 

(a)  •   •   • 

( 1 )  Any  lot  or  package  or  container  of 
any  variety  of  peaches  unless  such 
peaches  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  that  an  additional 
25  percent  tolerance  shall  be  permitted 
for  fruit  with  open  sutures  which  are 
damaged,  but  not  seriously  damaged. 
Provided,  That  during  the  period  April 
1  through  November  23,  1996,  any 
handler  may  handle  peaches  if  such 
peaches  meet  "CA  Utility"  quality 
requirements.  The  term  "CA  Utility" 
means  that  not  more  than  30  percent  of 
the  peaches  in  any  container  meet  or 
exceed  the  requirements  of  the  U.S.  No. 


1  grade  and  that  such  peaches  are 
mature  and  are: 

(i)  Free  from  insect  injury  which  has 
penetrated  or  damaged  the  flesh;  split 
pits  which  cause  an  unhealed  crack  or 
one  or  more  healed  cracks  which,  either 
singly  or  in  the  aggregate,  are  more  than 
Vi  inch  in  length;  and  mold,  brown  rot, 
and  decay;  and 

(ii)  Free  from  serious  damage  due  to 
cuts,  skin  breaks,  growth  cracks,  bruises, 
scab,  rust,  blight,  disease,  hail  or  other 
causes.  Damage  to  any  peach  is  serious 
when  it  causes  a  waste  of  10  percent  or 
more,  by  volume,  of  the  individual 
peach. 

(iii)  Tolerances.  Not  more  than  10 
percent,  by  count,  of  the  peaches  in  any 
container  may  be  below  the 
requirements  prescribed  by  this 
subparagraph.  Not  more  than  one-half  of 
this  tolerance  shall  be  allowed  for  any 
one  cause.  Individual  containers  in  any 
lot  may  contain  not  more  than  1  V2 
times  the  tolerances  specified  if  the 
p>ercentage  of  defects  of  the  entire  lot 
averages  within  the  tolerances. 
***** 

Dated:  April  25,  1996. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Parts  205  and  323 
[Doekat  No.  OST-06-1269] 
RIN  210S-AC46 

Aircraft  Accident  Liability  Insurance; 
Terminations,  Suspensions,  and 
Reductions  of  Service 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  The  Department  is  amending 

its  regulations  on  aircraft  accident 

liability  insurance  and  on  terminations, 

suspensions,  and  reductions  of  essential 

air  service,  to  remove  or  update  obsolete 

provisions  and  organizational  and 

statutory  references. 

EFFECTIVE  DATE:  The  rule  shall  become 

effective  on  May  31,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  A.  Woods,  Air  Carrier  Fitness 

Division,  X-56,  Department  of 

Transportation,  400  Seventh  Street, 

SW.,  Washington.  DC  20590.  (202)  366- 

9721. 

SUPPLEMENTARY  INFORMATION:  In  his 

Regulatory  Reinvention  Initiative 


Memorandum  of  March  4.  1995, 
President  Clinton  directed  Federal 
agencies  to  conduct  a  page-by-page 
review  of  all  of  their  regulations  and  to 
"eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  In  response  to  that  directive, 
the  Department  has  undertaken  a  review 
of  its  aviation  economic  regulations  as 
contained  in  14  CFR  Chapter  II.  This 
rule  is  one  result  of  those  efforts. 
Subsequent  rulemakings  will  address 
other  regulations. 

In  this  rulemaking,  parts  205  and  323 
are  being  amended  to  remove  or  update 
obsolete  provisions  and  organizational 
references,  and  to  replace  references  to 
the  Federal  Aviation  Act  with  references 
to  Subtitle  VII  of  Title  49  of  the  United 
States  Code  (Transportation). 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

The  Department  has  analyzed  the 
economic  and  other  effects  of  the 
amendments  and  has  determined  that 
they  are  not  "significant"  within  the 
meaning  of  Executive  Order  12866.  The 
amendment  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  It  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency,  and  it 
will  not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  tfiereof.  Nor 
does  it  raise  any  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866.  The 
rule  is  considered  "nonsignificant" 
under  Executive  Order  12688  and  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

DOT  Regulatory  Policies  and 
Procedures 

The  amendments  are  not  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures,  dated  February 
26,  1979,  because  they  do  not  involve 
important  Departmental  policies;  rather, 
they  are  being  made  solely  for  the 
purposes  of  eliminating  obsolete 
requirements,  correcting  out-of-date 
references,  and  enhancing  the 
organization  of  the  regulations  used  by 
the  Department  to  administer  its 
aviation  economic  regulatory  functions. 
The  Department  has  also  determined 
that  issuance  of  this  rule  will  have  no 
economic  impact. 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Department  has 
evaluated  the  effects  of  this  action  on 
small  entities.  For  purposes  of  its 
aviation  economic  regulations, 
Departmental  policy  categorizes  air 
carriers  operating  small  aircraft  (60  seats 
or  less  or  18,000  pounds  maximum 
payload  or  less)  as  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act.  Based  upon  this  evaluation,  the 
Department  certifies  that  the 
amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism) 

These  amendments  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  The  Department 
has  determined  that  the  amendments  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
amendments  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

National  Environmental  Policy  Act 

The  Department  has  also  analyzed  the 
amendments  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
amendments  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

There  are  no  reporting  or     ■ 
recordkeeping  requirements  associated 
with  the  amendments. 

Notice  and  Opportunity  for  Public 
Comment  Unnecessary 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553),  the  Department 
determines  that  notice  and  an 
opportunity  for  public  comment  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
amendments  made  in  this  document  are 
ministerial,  removing  obsolete  and 
redundant  material  or  making  minor 
technical  and  terminology  changes. 
These  changes  will  have  no  substantive 
impact,  and  the  Department  would  not 
anticipate  receiving  meaningful 
comments  on  them.  Comment  is 
therefore  unnecessary,  and  it  would  be 
contrary  to  the  public  interest  to  delay 
unnecessarily  this  effort  to  eliminate  or 
revise  outdated  rules. 


Lists  of  Sub)ects 

14  CFR  Part  205 

Air  carriers,  Insurance,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  323 

Administrative  practice  and 
procedure.  Air  carriers.  Reporting  and 
recordkeeping  requirements. 

Final  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  14.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  205— [AMENDED] 

1.  The  authority  citation  for  part  205 
is  revised  to  read  as  follows: 

Authority:  49  1    .S C  Chapters  401 .  41 1 . 
413.417. 

§205.1    [Amended] 

2.  In  §  205.1,  remove  the  punrtuation 
and  word  ",  overseas.'*. 

§205.4    [Amended] 

3.  In  §  205.4(c),  remove  the  words 
"222  West  Seventh  Street,  Box  27"  and 
add,  in  their  place,  the  words  "801  B 
Street.  Suite  506  ";  remove  the  number 
"99513"  and  add,  in  its  place,  the 
number  "99501-3657". 

PART  323— [AMENDED] 

4.  The  authority  citation  for  part  323 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  Chapters  401,  411, 

417. 

§§  323. 1 ,  323.3,  323.4,  323.9    [Amended] 

5.  In  §§323.1.  323.3(a)(2).  (a)l4) 
introductory  text,  (a)(5),  (c)(1).  (c)(2). 
(c)(3)  introductory  text,  323.4(a)(5) 
introductory  text,  (a)(5)(ii).  323.9(b)(4j, 
(b)(6).  and  (c),  remove  the  words 
"essential  air  transportation"  and  add, 
in  their  place,  the  words  "essential  air 
service". 

§§323.1,323.5    [Amended] 

6.  In  §§  323.1  and  323.5(a)(1),  remove 
the  words  "section  419  of  the  Act"  and 
add,  in  their  place,  the  words  "49  U.S.C. 
41731^1742". 

7.  In  §  323.2,  the  definitions  Act. 
Eligible  point,  and  Essential  air 
transportation  are  removed,  the 
definition  Certificated  carrier  is  revised, 
and  the  definitions  Eligible  place. 
Essential  air  sen-ice.  FAA.  and  Statute 
are  added  in  alphabetical  order,  to  read 
as  follows: 

§  323.2    Definitions. 
***** 

Certificated  carrier  means  a  direct  air 
carrier  holding  authority  to  provide  air 


UMI 
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fransportation  granted  hv  the 
I)«partment  ot  Transportation  ("DOT") 
or  the  forniHr  Civil  Aeronautics  Board 
("CAB")  in  the  form  of «  (.ertitTcato  of 
pubh(,  convenience  and  ne«:es,sity  under 
section  4 1 102  of  the  Title  49  of  the 
United  States  Code  (Transportation) 
("the  Statute")  or  an  ail-carxo  air 
transportation  certificate  to  perform  all- 
largo  air  transportation  under  se<:tion 
■\\\0A  of  the  Statute. 

Eligible  plncf  means  a  place  in  the 
United  States  that— 

(1)  Was  an  eligible  point  under 
sedion  419  of  the  Federal  Aviation  Act 
of  1958  as  in  effe<:t  before  October  1. 
1988: 

(2)  Rei:eived  scheduled  air 
transportation  at  any  time  bciwt^n 
lanuary  1.  1990.  and  November  4.  1990; 
and 

(3)  Is  not  listed  in  Department  of 
Transportation  Orders  89-9-37  and  89- 
12-52  as  a  plat:B  ineligible  for 
compensation  under  .Sub<:hapter  II  of 
Chapter  4 1 7  of  the  Statute.  (For 
availability  of  Department  of 
Transportation  Orders,  see  49  CFR  part 
7,  subpart  I]  and  appendix  A.) 

Essential  air  service  is  that  air 
transportation  which  the  Department 
has  found  to  be  essential  under 
Subchapter  II  of  Chapter  4 1 7  of  the 
Statute. 

FAA  means  the  Federal  Aviation 
Administration,  US.  Department  of 
Transportation. 

•  *         •         ■         • 

Statute  means  Subtitle  V'll  of  Title  49 
of  the  United  Slates  C^ode 
(Transportation). 

*  •         •         *         » 

§323.3    [Anwnded] 

8.  In  §  323.3(a)(5),  remove  the  words 
"section  419(a)(2)  or  section  419(b)(4)  of 
the  Act  '  and  add,  in  their  place,  the 
words  "section  41731  or  section  41733 
of  the  Statute" 

H  323.3.  323.4    [Amandatf] 

9.  In  §§  323.3(a)(2),  (a)(3),  (a)(4) 
Introductory  text.  (a)(4)(iii).  (a)(5).  (c)(1). 
(c)(2),  (c)(3)  introductory  text,  (c)(3)(iii). 
and  323.4(a)(5)  introductory  text, 
remove  the  words  "CAB  or". 

§4323.3,323.7    [AnwrKlsd] 

10.  In  §§323.3(aj(l).  (a)(3).  (a)(5).  (d), 
and  323.7(a)(1),  remove  the  word 
"points  '  and  add.  in  its  place^Lbe  word 
"places"  ^.^'"^ 

§§323.3.  323.4,  323.5.  31^.7.  323.9,  323.13, 
323.14    [Anwfwied] 

11.  In«»^323.3(a)(l),  (a)(2),  (d)(3), 
(a)(4)  introductory  text,  (a)(5),  ((;)(l), 
(c)(2).  (c)(3)  introductory  text,  (d), 
323.4(a)(5)(iJ.  (a)(5)(ii).  (a)(6j,  323.5(a)(1) 


and  (a)(2),  323.7(a)(1),  323.9(a),  {b)(3), 
(b)(4).  323.13(b)(t),  323.14(a)  and  (c), 
remove  the  word  "point"  wherever  it 
occurs  and  add,  in  its  place,  the  word 
"place" 

§323.6    [Anwndwq 

1  la.  In  §  323.6(b),  remove  the  word 
"point(s)"  and  add,  in  its  place,  the 
word  "place(s)". 

§323.9    [AmefKtod] 

lib.  In  § 323.9(c).  remove  the  word 
"point's"  and  add,  in  its  place,  the  word 
"place's". 

§323.7    [Amended] 

12.  In  §  323.7(a)(1).  remove  the  words 
"section  401"  wherever  they  occur,  and 

add,  in  their  place,  the  words  "section 
41102". 

13.  Section  323.8  is  revised  to  read  as 
follows: 

§  323.8    Exemptlona. 

Carriers  are  exempted  from 
paragraphs  (a)(1).  (a)(3).  and  (a)(5)  of 
§  323.3  to  the  extent  that  those 
provisions  require  them  to  Hie  a  notice 
when  terminating  or  suspending  the 
domestic  leg  of  an  international  flight 
(fill-up  service). 

§§323.14,323.15    [Amended] 

14.  In  §§  323.14(d)  and  323.15(b). 
remove  the  words  "Office  of  Essential 
Air  Service"  and  add.  in  their  place,  the 
words  "Office  of  Aviation  Analysis". 

Issued  in  Washington,  E)C,  on  this  15lh  day 
of  April.  1996. 
Cluries  A.  Huiiniciitt. 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 
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Staff  Assignments  and  R«vi«w  of 
Action  Under  Assignments 

AOCNCV:  Office  of  the  Secretary. 
Department  of  Transportation. 
action:  Final  rule. 


SUiMAnY:  The  Department  is  amending 
its  regulations  on  staff  assignments  and 
review  of  action  under  assignments  to 
remove  or  update  obsolete  provisions 
and  organizational  references,  and 
reorder  the  sequence  of  assignments  in 
a  more  logical  manner  and  to  more 
closely  reflect  the  Department's  staff 
organization. 

EFFECTIVE  DATE:  The  rule  shall  become 
effec-tive  on  May  31,  1996. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division.  X-56.  Department  of 
Transportation.  400  Seventh  Street. 
S.W..  Washington.  DC  20590.  (202)  366- 
9721. 

SUPPLEMENTARY  INFORMATION:  In  his 
Regulatory  Reinvention  Initiative 
Memorandum  of  March  4.  1995, 
President  Clinton  directed  Federal 
agencies  to  conduct  a  page-by-page 
review  of  all  of  their  regulations  and 
to  "eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  In  response  to  that  directive, 
the  Department  has  undertaken  a  review 
of  its  aviation  economic  regulations  as 
contained  in  14  CFR  Chapter  II.  This 
rule  is  one  result  of  those  efforts. 
Subsequent  rulemakings  will  address 
other  regulations. 

In  this  rulemaking  part  385  is  being 
amended  to  remove  or  update  obsolete 
provisions  and  organizational 
references,  to  replace  references  to  the 
Federal  Aviation  Act  with  references  to 
Subtitle  VII  of  Title  49  of  the  United 
States  Code  (Transportation),  and  to 
reorder  and  renumber  the  assignments 
in  a  more  logical  manner  and  to  more 
closely  reflect  the  Department's  staff 
organization. 

Current  §  385.13— Authority  of  the 
Director.  Office  of  International 
Aviation,  and  §385.14 — Authority  of 
the  Director.  Office  of  Aviation  Analysis 
(new  §  385.12),  are  being  revised  to 
eliminate  authorities  no  longer  used,  to 
extend  the  authority  for  routine 
procedural  decisions  to  additional  cases 
(e.g.,  to  add  authority  to  dismiss 
certificate  applications  for  lack  of 
prosecution,  to  request  applicants  to 
provide  additional  information,  to 
authorize  the  refund  of  filing  fees  due  to 
the  withdrawal  or  dismissal  of  an 
application  at  an  early  stage  without  the 
issuance  of  the  requested  authority),  and 
to  reorganize  and  renumber  the 
authorities  in  a  more  logical  sequence. 

Current  §  385.27— Authority  of  the 
Director.  Office  of  Aviation  Information 
Management.  Research  and  Special 
Programs  Administration  (new 
§  385.19).  and  §  385.28— Authority  of 
the  Director.  Office  of  Administrative 
Operations  (new  §  385.21),  are  being 
amended  to  reflect  changes  in  functions 
and  names  of  organizations.  In  addition, 
newly  designated  §  385.21(b)  is  being 
removed  since  the  delegation  of 
authority  for  this  function  is  now 
contained  in  49  CFR  89.5 — Collection  of 
Claims  Owed  the  United  States. 

Current  §  385.30,  which  contains  the 
authority  assigned  to  the  Director,  Office 
of  Community  and  Consumer  Affairs,  is 
being  removed  as  unnecessary.  As  part 


of  a  staff  reorganization,  the  functions  of 
that  office  became  part  of  the  Office  of 
the  General  Counsel. 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

The  Department  has  analyzed  the 
economic  and  other  effects  of  the 
amendments  and  has  determined  that 
they  are  not  "significant"  within  the 
meaning  of  Executive  Order  12866.  The 
amendment  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  .sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  It  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency,  and  it 
will  not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof.  Nor 
does  it  raise  any  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866.  The 
rule  is  considered  "nonsignificant" 
under  Executive  Order  12866  and  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

DOT  Regulatory  Policies  and 
Procedures 

The  amendments  are  not  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures,  dated  February 
26,  1979,  because  they  do  not  involve 
important  Departmental  policies;  rather, 
they  are  being  made  .solely  for  the 
purposes  of  eliminating  obsolete 
requirements,  correcting  out-of-date 
references,  and  enhancing  the 
organization  of  the  regulations  used  by 
the  Department  to  administer  its 
aviation  economic  regulatory  functions. 
The  Department  has  also  determined 
that  issuance  of  this  rule  will  have  no 
e<;onomic  impact. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  the  Department  has 
evaluated  the  effects  of  this  action  on 
small  entities.  For  purposes  of  its 
aviation  economic  regulations. 
Departmental  policy  categorizes  air 
carriers  operating  small  aircraft  (60  seats 
or  less  or  18,000  pounds  maximum 
payload  or  less)  as  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act.  Based  upon  this  evaluation,  the 
Department  certifies  that  the 
amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Executive  Order  12612  (Federalism) 

These  amendments  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  The  Department 
has  determined  that  the  amendments  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
amendments  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

National  Environmental  Policy  Act 

The  Department  has  also  analyzed  the 
amendments  for  the  purpose  of  the 
National  Environmental  Policy  Act.  The 
amendments  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

There  are  no  reporting  or 
recordkeeping  requirements  associated 
with  the  amendments. 

Notice  and  Opportunity  for  Public 
Comment  Unnecessary 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553),  the  Department 
determines  that  notice  and  an 
opportunity  for  public  comment  are 
unnecessary  and  contrary  to  the  public 
interest.  The  amendments  made  in  this 
document  are  ministerial,  removing 
obsolete  and  redundant  material  or 
making  minor  technical  and 
terminology  changes.  These  changes 
will  have  no  substantive  impact,  and  the 
Department  would  not  anticipate 
receiving  meaningful  comments  on 
them.  Comment  is  therefore 
unnecessary,  and  it  would  be  contrary 
to  the  public  interest  to  delay 
unnecessarily  this  effort  to  eliminate  or 
revise  outdated  rules. 

Lists  of  Subjects  in  14  CFR  Part  385 

Authority  delegations  (government 
agencies).  Organization  and  functions 
(government  agencies). 

Final  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  14,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  385— [AMENDED]       ^ 

1.  The  authority  citation  for  part  385 
is  revised  to  read  as  follows: 

Authorit}':  49  I  l.S.C.  Sut)titlfi  I.  t;haptprs 
401.411.413.415.417. 


2.  In  §  385.1,  remove  the  first  two 
definitions.  Act  and  Board. 

3.  In  §  385.1,  definition  of  Reviewing 
Official,  remove  the  words  "the 
Assistant  Secretary  for  Governmental 
Affairs,  the  Assistant  Secretary  for 
Administration,". 

4.  In  §  385.1,  definition  of  Staff 
action,  remove  the  words  "Title  IV  or  X 
of  the  Act"  and  add,  in  their  place,  the 
words  "Subparts  I,  II  and  IV  of  Subtitle 
VII  of  Title  49  of  the  United  States  Code 
(Transportation)". 

5.  In  §  385.1,  add  a  new  definition  in 
alphabetical  order  to  read  as  follows: 

§385.1    Definitions. 

*         ♦         ♦         •         • 

Statute  means  Subtitle  VII  of  Title  49 
of  the  United  States  Code 
(Transportation). 

§385.2    [Amended] 

6.  In  §  385.2.  remove  the  words 
"section  204  of  the  Federal  Aviation 
Act"  and  add,  in  their  place,  the  words 
"section  40113  of  the  Statute"  remove 
the  words  "Titles  IV  and  X  of  the  Act" 
and  add,  in  their  place,  the  words 
"Subparts  I,  II,  and  IV  of  the  Statute'. 

§§385.3,  385.4,  385.13,  385.19,  385.28, 
385.54    [Amended] 

7  The  authority  citations  at  the  end 
of  !?§  385.3,  385.4.  385.13.  385.19.  * 
385.28.  and  38.5.54  are  n-moved 

§385.14    [Redesignated  as  §385.12] 

8.  Section  385.14  is  redesignated  as 
5?  385. 12  and  is  revised  to  read  as 
follows: 

§  385. 1 2    Authority  of  ttie  Director.  Office  ot 
Aviation  Analysis. 

The  Director,  Office  of  Aviation 
.\nalysis,  has  authority; 

(a)  With  respe»:t  to  applications  tiled 
under  section  4 1 102  to  engage  in 
interstate  or  foreign  scheduled  or 
charter  air  transportation,  section  4  1 103 
to  engage  in  all-cargo  air  transportaiion. 
or  section  41738  to  engage  in  certain 
commuter  air  transportation. 

(1)  To  issue  an  order  stating  the 
Department's  intention  to  process  the 
application  through  sli(0\v-cause 
procedures  or  other  expedited 
procedures,  where  that  course  of  action 
is  clear  under  current  poiu:\  and 
precedent. 

(2)  To  issue  an  order  to  show  cause 
proposing  to  grant  such  application  in 
those  cases  where  no  objw.tions  !o  the 
application  have  been  filed,  and  where 
the  Department  has  .ilre^idy  tound  thf 
applicant  to  be  fit.  willing;  and  able  to 
provide  service  of  the  s.inu'  basi<:  scope 
and  character. 

(3)  To  issue  an  order,  subject  lo  any 
Presidential  review  required  under 
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section  41307  of  the  Statute,  making 
final  an  order  to  .show  cause  issued 
under  paragraph  {a)(2)  of  this  section, 
where  no  objections  to  the  order  to 
show  cause  have  been  filed. 

(4)  To  issue  an  order  dismissing  an 
application: 

(!)  When  dismissal  is  requested  or 
con.sented  to  by  the  applicant: 
(ii)  For  lack  of  prosecution;  or 
(iii)  When  the  application  has  become 
moot. 

(5)  To  review  Air  Carrier  Certificates 
and  Operations  Specifications  issued  by 
the  Federal  Aviation  Administration  to 
carriers  that  have  been  granted 
certificate  or  commuter  air  carrier 
authority,  and  information  concerning 
those  carriers'  fitness  to  operate  under 
that  authority  that  emerged  following 
the  issuance  of  orders  establishing  their 
fitness,  and — 

(i)  To  amend  orders  issuing  the 
certificate  or  commuter  air  carrier 
authority  to  advance  the  effective  dates 
of  the  authority  if  the  review  is 
satisfactory; 

(ii)  To  stay  the  effectiveness  of  such 
orders  for  up  to  30  days  if  the  review  is 
unsatisfactory: 

(iii)  To  lift  the  stay  of  effe<;tiveness 
imposed  under  paragraph  (a)(5)(ii)  of 
this  set;tion  when  the  unsatisfactory 
conditions  that  required  issuance  of  the 
stay  have  been  resolved;  or 

(iv)  To  issue  notices  announcing  the 
effective  date  of  the  certificate  or 
commuter  air  carrier  authority. 

(b)  To  approve  or  deny  applications  of 
air  carriers: 

(1)  For  exemptions  from  section 
41102  or  41103  of  the  Statute,  and  from 
orders  i-ssued  thereunder,  and  from 
applicable  regulations  under  this 
chapter  where  the  course  of  action  is 
clear  under  current  policy  or  precedent. 

(2)  For  waivers  of  the  Department's 
filing  fee  requirements  under  part  389  of 
this  chapter,  in  accordance  with  curren; 
policy  or  precedent. 

(3)  For  relief  under  section  40109  of 
the  Statute  to  hold  out,  arrange,  and 
coordinate  the  operation  of  air 
ambulance  flights  as  indirect  air  carriers 
in  accordance  with  established 
precedent. 

(c)  To  waive  the  deadlines  in 

§  377. 10(c)  of  this  chapter  for  filing 
applications  for  the  renewal  of 
temporary  authorizations  when,  in  the 
Director's  judgment,  the  public  interest 
would  be  served.  The  provisions  of 
§  377.10(d)  of  this  chapter  shall  apply  in 
the  same  manner  as  to  a  timely  filed 
application. 

(d)  With  respect  to  air  carrier  names: 
(1)  To  register  names  and  trade  names 

of  certificated  and  commuter  air  carriers 
pursuant  to  part  215  of  this  chapter. 


(2)  To  reissue  certificates  issued 
under  sections  41102  or  41103  of  the 
Statute  when  revisions  thereof  are 
necessitated  by  a  change  in  the  name  of 
a  carrier,  provided  that  no  issue  of 
substance  concerning  the  operating 
authority  of  the  carrier  is  involved. 

(e)  To  approve,  deny,  or  cancel 
registrations  filed  with  the  Department 
by  air  taxi  operators  and  commuter  air 
carriers  pursuant  to  part  298  of  this 
chapter. 

(fj  With  respect  to  Canadian  charter 
air  taxi  operations: 

(1)  To  approve  applications  for 
registration,  or  require  that  a  registrant 
submit  additional  information,  or  reject 
an  application  for  registration  for  failure 
to  comply  with  part  294  of  this-chapter. 

(2)  To  cancel,  revoke,  or  suspend  the 
registration  of  any  Canadian  charter  air 
taxi  operator  using  small  aircraft 
registered  under  part  294  of  this  chapter 
that: 

(i)  Filed  with  the  Department  a 
written  notice  that  it  is  discontinuing 
operations; 

(ii)  No  longer  is  designated  by  its 
home  government  to  operate  the 
services  contemplated  by  its 
registration: 

(iii)  Holds  a  foreign  air  carrier  permit 
ujider  section  41302  to  operate  large 
aircraft  charters  between  the  United 
States  and  Canada: 

(iv)  Fails  to  keep  its  filed  certificate  of 
insurance  current: 

(v)  No  longer  is  substantially  owned 
or  effectively  controlled  by  persons  who 
are: 

(A)  Citizens  of  Canada; 

(B)  The  Government  of  Canada;  or 

(C)  A  combination  of  both;  or 

(vi)  No  longer  holds  cvurent  effective 
Operations  Specifications  issued  by  the 
FAA. 

(3)  To  grant  or  deny  requests  for  a 
waiver  of  part  294  of  this  chapter,  where 
grant  or  denial  of  the  request  is  in 
accordance  with  current  policy  or 
precedent. 

(g)  To  approve  certificates  of 
insurance  filed  with  the  Department  on 
behalf  of  U.S.  and  foreign  air  carriers  in 
accordance  with  the  provisions  of  part 
205  of  this  chapter. 

(h)  With  respect  to  foreign  air  freight 
forwarders: 

(1)  To  approve  applications  for 
registration,  or  require  that  a  registrant 
submit  additional  information,  or  reject 
an  application  for  registration  for  failure 
to  comply  with  part  297  of  this  chapter. 

(2)  To  cancel  tne  registration  of  any 
foreign  air  freight  forwarder  or  foreign 
cooperative  shippers  association  that 
files  a  written  notice  with  the 
Department  indicating  the 
discontinuance  of  common  carrier 
activities. 
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(3)  To  exempt  the  registrant  from  the 
requirement  contained  in  §297.20  of 
this  chapter  that  substantial  ownership 
and  effective  control  reside  in  citizens 
of  the  country  that  the  applicant  claims 
as  its  country  of  citizenship,  where  the 
course  of  action  is  clear  under  current 
precedent  or  policies. 

(i)  With  respect  to  charter  operations: 

(1)  To  grant  or  deny  requests  for 
waiver  of  parts  207,  208,  212.  372,  and 
380  of  this  chapter,  where  grant  or 
denial  of  the  request  is  in  accordance 
with  established  precedent. 

(2)  To  approve  or  disapprove  direct 
air  carrier  escrow  agreements  filed 
pursuant  to  parts  207,  208,  and  212  of 
this  chapter. 

(3)  To  reject  or  accept  Public  Charter 
prospectuses  filed  under  part  380  of  this 
chapter. 

(4)  With  resf)ect  to  the  procedures  for 
the  registration  of  foreign  charter 
operators  under  subpart  F  of  part  380  of 
this  chapter: 

(i)  To  approve  applications  for 
registration,  or  require  that  a  registrant 
submit  additional  information,  or  reject 
an  application  for  registration  for  failure 
to  comply  with  part  380  of  this  chapter. 

(ii)  To  notify  tne  applicant  that  its 
application  will  require  further  analysis 
or  procedures,  or  is  being  referred  to  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs  for  formal  action. 

(iii)  To  cancel  the  registration  of  a 
foreign  charter  operator  if  it  files  a 
written  notice  with  the  Department  that 
it  is  discontinuing  its  charter  operations. 

(iv)  To  waive  provisions  of  subpart  F 
of  part  380  of  this  chapter. 

0)  With  respect  to  mail  rates: 

(1)  To  issue  show-cause  orders 
proposing  to  make  modifications  of  a 
technical  nature  in  the  mail  rate  formula 
applicable  to  temporary  or  final  service 
mail  rate  orders. 

(2)  To  issue  final  orders  establishing 
temporary  and  final  service  mail  rates: 

(i)  In  those  cases  where  no  objection 
has  been  filed  following  release  of  the 
show-cause  order,  and  where  the  rates 
established  are  the  same  as  those 
proposed  in  the  show-cause  order;  and 

(ii)  In  those  cases  where  it  is 
necessary  to  make  modifications  of  a 
technical  nature  in  the  rates  proposed  in 
the  show-cause  order. 

(3)  To  issue  final  orders  amending 
mail  rate  orders  of  air  carriers  to  reflect 
changes  in  the  names  of  the  carriers 
subject  to  the  orders. 

(4)  To  issue  a  letter,  in  the  case  of  air 
mail  contracts  filed  with  the  Department 
under  part  302  of  this  chapter  against 
which  no  complaints  have  been  filed, 
stating  that  the  contract  will  not  be 
disapproved  by  the  Department  and 
may  become  effective  immediately. 


(k)  With  fespect  to  essential  air 
service  proceedings: 

(1)  To  establish  procedural  dates. 

(2)  To  issue  orders  setting  interim 
rates  of  compensation  for  carriers 
required  to  provide  essential  air  service. 

(3)  To  issue  orders  approving  a 
i:c-~rier's  alternate  service  pattern  if: 

(i)  The  resulting  level  of  service  at  the 
•eligible  place  would  be  equal  to  or 
^reat«i,'  than  the  level  of  service  earlier 
'  '■^'•'Ti TiPd  *r-  bf  '^ssfn'ial  for  that  place: 

,"..,  ;  !•''  cjrum'uiu'.y  i:oncemed  does 
acr  object  to  the  carrier'o 
i.iijjVmentation  jfihe  dUernate  service 
pattern:  and 

(iii:  Ths  carrier  is  not  iR^eiving  a 
Mji;Dul'.  *''^r  '.h'--  si^rvire  ot 
implpnientatioii  of  the  alternate  service 
pattern  would  not  increase  the  carrier's 
subsidy 

i4J  To  issue  orders  adjusting  ttie 
operational  and  or  financial  unit  rates  of 
the  payout  formula  for  a  carrier 
receiving  subsidy  under  section  41732 
of  the  Statute  where  the  ddjustment  will 
not  increase  the  total  amount  of 
compensation  that  ttie  carrier  will 
receive. 

(5)  To  renew,  up  to  five  times  in 
succession,  an  order  under  section 

4 1 734  of  the  Statute  to  an  air  carrier  to 
continue  providing  essential  air  service 
while  the  Department  attempts  to  find  a 
replacement  carrier. 

(6)  To  request  service  arid  subsidy 
proposals  from  carriers  interested  in 
providing  essential  air  service  to  an 
eligible  place  that  is  not  receiving 
essential  air  service  and  for  which  no 
appeal  of  its  essential  air  service 
determination  is  pending. 

(7)  To  request  service  and  subsidy 
proposals  from  carriers  interested  in 
providing  essential  air  service  when  no 
proposals  were  filed  in  response  to  a 
previous  request  for  proposals. 

(8)  To  issue  final  orders  establishing 
interim  or  final  subsidy  rates  under 
section  41732  or  final  adjustments  of 
compensation  for  continued  service 
under  section  41732  in  those  cas.es 
where  no  objection  has  been  filed  to  a 
show-cause  order,  and  where  the  rates 
established  are  the  same  as  or  less  than 
those  proposed  in  the  approved  show- 
cause  order. 

(9)  With  respect  to  provisions  for 
terminations,  suspensions,  or  reductions 
of  service  under  part  323  of  this  chapter: 

(i)  To  require  any  person  who  files  a 
notice,  objection,  or  answer  to  supply 
additional  information. 

(ii)  To  require  service  of  a  notice, 
objection,  or  answer  upon  any  person. 

(iii)  To  accept  late-filed  objections  or 
answers,  upon  motion,  for  good  cause 
shown. 

(iv)  To  extend  the  time  for  filing 
objections  for  answers,  when  the  initial 


notice  has  been  filed  earlier  than 
required  under  §  323.5. 
'  9.  Section  385.13  is  revised  to  read  as 
follows: 

§  385. 1 3    Authority  of  the  Director,  Office  of 
International  Aviation. 

The  Director.  Office  of  International 
Aviation,  has  authority  to: 

(a)  Approve  or  deny  applications  for 
exemptions,  where  the  course  of  action 
is  clear  under  current  policy  or 
precedent; 

(1)  For  air  carriers,  from  chapter  411 
of  the  Statute  and  from  certificates  and 
orders  issued  under  that  chapter. 

(2j  For  foreign  air  carriers,  from 
section  41301  and  from  permits  and 
related  orders  issued  under  chapter  413; 

(3)  For  air  carriers  and  foreign  air 
carriers,  from  chapter  415  and  from 
orders  issued  and  tariffs  filed  under  that 
chapter;  and 

(4)  From  orders  and  applicable 
regulations  under  this  chapter. 

Tb)  With  respect  to  applications  for 
certificates  of  public  convenience  and 
necessity  under  section  41102  and 
foreign  air  carrier  permits  under  section 
41302: 

(1)  Issue  an  order  to  show  cause 
proposing  to  grant  such  application  in 
those  cases  where  no  objections  to  the 
application  have  been  filed,  and  the 
applicant  has  already  t>een  found  fit, 
willing,  and  able  by  the  Department  to 
provide  service  of  the  same  basic  scope 
and  character: 

(2)  Issue  an  order  stating  the 
Department's  intention  to  process  the 
application  through  show-cause 
procedures; 

(3)  Issue  an  order,  subject  to 
Presidential  review  under  section 
41307,  to  make  final  an  order  to  show 
cause  issued  under  the  circumstances  of 
paragraph  (b)(1)  of  this  section,  where 
no  objections  to  the  show-cause  order 
have  been  filed;  and 

(4)  Reissue  certificates  of  public 
convenience  and  necessity  and  foreign 
air  carrier  permits  when  revisions  are 
necessitated  by  a  change  in  the  name  of 
the  carrier  or  of  points  specified, 
provided  that  no  issue  of  substance 
concerning  the  operating  authority  of  a 
carrier  is  involved. 

(c)  With  respect  to  an  application 
under  section  41102  for  a  certificate  to 
engage  in  foreign  scheduled  air 
transportation,  issue  an  order  instituting 
an  investigation  of  the  applicant  s 
fitness  and  other  issues  related  to  the 
application,  where  no  person  has 
already  filed  an  objection  to  the 
application  and  the  investigation  will  be 
conducted  by  oral  hearing  procedures. 

(d)  Issue  an  order  to  show  cause  why 

a  foreign  air  carrier  permit  should  not  be 
revoked  under  section  41304  when: 


(1)  The  government  of  the  permit 
holder's  home  countrv  represents  that  it 
does  not  object  to  revocation  of  the 
permit;  and 

(2)  The  permit  holder— 

(i)  Has  ceased  operations;  or 

(ii)  No  longer  holds  valid  authority 
from  its  own  government  to  operate  the 
services  in  its  permit. 

(e)  Approve  or  disapprove  requests  by 
foreign  air  carriers  for  authorizations 
provided  for.  or  waivers  of  restrictions 
contained,  in  any  agreement  or  in  any 
permit  or  order  of  the  Department,  when 
no  person  disclosing  a  >-ubstantia! 
interest  objects  or  v\'here  the  course  of 
action  is  clear  under  current  policy  or 
precedent 

(0  Waive  the  deadlines  in  t,  377  10(c) 
of  this  chapter  for  fili.ie  applications  for 
renewal  of  unexpired  temporarv 
authorizations  when  -.n  'he  Director's 
judgment,  the  public  interest  would  be' 
served.  The  provisions  of  ^s  377  10(d)  of 
this  chapter  shall  apply  in  the  same 
manner  as  to  a  timeiv   lied  applicalioii 

(g)  Extend  the  time  allowed  for  action 
on  a  complaint  of  unta.r  or 
discriminatory  practices,  filed  under 
section  41310.  for  an  -idditiona:  Deno^: 
or  periods  of  30  days  each  not  ,o  'jxceed 
the  180th  day  after  filmp  unless  that 
deadline  has  been  waived  by  the 
complainant. 

(h)  Grant  or  deny  appiirations  for 
statements  of  authorization  under  :jart< 
207,  208,  and  212  of  this  chapter,  ajid 
requests  for  waivers  of  the  requiremeni'^ 
of  parts  207.  208.  and  212  of  this 
chapter,  where  grant  or  denial  of  the 
request  is  in  accordance  v\ith  current 
poUcy  or  precedent. 

(i)  Approve  or  disapprov  e  charter 
trips  by  foreign  air  carriers,  and  those  by 
air  carriers  that  are  predominantly  in 
foreign  air  transportation,  when  prior 
authorization  is  required  by: 

(1)  Any  provision  of  this  chapter;  or 

(2)  An  order  of  the  Department. 

(j)  Approve  or  disapprove  requests  by 
foreign  air  carriers  for  waivers  of  the  30- 
day  advance  filing  requirement  for 
proposed  schedules  whose  filing  the 
Department  has  ordered  under  part  213 
of  this  chapter. 

(k)  Approve,  when  no  person 
disclosing  a  substantial  interest  objects, 
or  disapprove  requests  by  foreign  air 
carriers  for  special  authorizations 
provided  for  in  part  216  of  this  chapter 

(1)  With  respect  to  applications  for 
statements  of  authonzation  to  conduct 
intermodal  cargo  services  under  part 
222  of  this  chapter 

(1)  .Approve  applications  under  part 
222  of  this  chapter  where  no  person 
with  a  substantial  interest  raises 
objections  citing  specific  facts  of 
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nonreciprocity  or  of  restraints  on 
competition  by  U.S.  air  carriers; 

(zfReject  applications  under  part  222 
of  this  chapter  where  there  is  no 
agreement  by  the  United  States 
permitting  the  proposed  services:  or 

(3)  Require  that  an  applicant  under 
part  222  of  this  chapter  submit 
additional  information. 

(m)  Approve  or  disapprove  issuance 
of  foreign  aircraft  permits  provided  for 
in  part  375,  subparts  E  and  H,  of  this 
chapter. 

(n)  Grant  or  deny  applications  of 
foreign  air  carriers  for  renewal  of 
emergency  exemptions  granted  under  49 
U.S.C.  40i09(gJ. 

(0)  Grant  or  deny  applications  by  air 
carriers  and  foreign  air  carriers  under 
part  389  of  this  chapter  for  waivers  of 
the  Department's  Piling  fee 
requirements,  in  accordance  with 
current  policy  or  precedent. 

(p)  Determine  matters  in  proceedings 
under  section  40109  and  chapters  411, 
413  and  41.5,  that  have  not  been  set  for 
oral  evidentiary  hearing,  in  addition  to 
those  authorized  under  §  385.3,  such 
matters  to  include,  inter  alia,  filing 
times,  service  of  documents, 
submissions  of  additional  information, 
filing  of  otherwise  unauthorized 
documents,  access  to  information  for 
which  confidential  treatment  has  been 
requested,  rejeciion  of  incomplete  or 
otherwise  defective  applications,  and 
solicitation  of  applications  for  authority. 

(q)  Approve  or  disapprove 
applications  under  part  223  of  this 
chapter  for  permission  to  furnish  free  or 
reduced-rate  foreign  air  transportation. 

(r)  With  respect  to  international  Air 
Transport  Association  (LATAl 
agreements  filed  with  the  Department 
pursuant  to  sections  41309  and  41308  of 
the  Statute,  or  pursuant  to  Civil 
Aeronautics  Board  Order  E-9305  of  June 
15,  1955: 

(1)  Issue  orders  approving  or 
disapproving  lATA  agreements  relating 
to  fare  and  rate  matters  under  set^tion 
41309,  and  granting  or  denying  antitrust 
immunity  under  section  41308,  where 
the  course  of  action  is  clear  under 
current  policy  and  precedent. 

(2)  Issue  orders  describing  filed 
agreements,  establishing  procedural 
dates  for  submission  of  justification, 
comments  and  replies,  which  support  or 
oppose  agreements,  and  prescribing  the 
particular  types  of  data  to  be  included 
in  such  submission. 

(s)  Reject  any  tariff,  supplement,  or 
revised  page  that  is  Hied  by  any  U.S.  air 
carrier  or  foreign  air  carrier,  and  that  is 
subject  to  rejection  because  if  is  not 
consistent  with  t, hapten  415  of  the 
Statute  or  with  part  221  or  222  of  this 
chapter.  Where  a  tariff,  supplement  or 


loose-leaf  page  is  filed  on  more  than  60 
days'  notice  and  is  not  rejected  within 
the  first  30  days  (including  the  filing 
date),  it  shall  not  be  rejected  after  such 
30-day  period  under  this  authority 
unless  the  issuing  carrier  is  given  an     - 
opportunity  to  remove  the  cause  for 
rejection  by  the  effective  date,  by  special 
tariff  permission  if  necessary,  and  fails 
to  take  such  corrective  action. 

(t)  Approve  or  disapprove  any 
application  for  special  tariff  permission 
under  part  221,  subpart  P,  of  this 
chapter  to  make  tariff  changes  upon  less 
than  statutory  notice. 

(u)  Approve  or  disapprove 
applications  for  waiver  of  part  221  of 
this  chapter. 

(v)  Institute  an  investigation  of,  or 
institute  an  investigation  and  suspend 
the  effectiveness  of,  a  tariff  or  change  in 
a  tariff  which: 

(1)  Is  substantially  similar  to  a  prior 
tariff  under  investigation  or  suspension; 
and 

(2)  Is  filed  by  or  on  behalf  of  one  or 
more  of  the  parties  to  the  prior  tariff; 
and 

(3)  Is  filed  within  90  days  after  the 
expiration,  modification,  or  cancellation 
of  the  prior  tariff,  or  within  90  days  after 
the  effective  date  of  an  order  requiring 
its  cancellation  or  modification. 

(w)  In  instances  when  an 
investigation  of  a  tariff  is  pending,  or 
the  tariff  is  under  suspension,  or  when 
a  complaint  requesting  investigation  or 
suspension  of  a  tariff  has  been  filed: 

(1)  Permit  cancellation  of  the  tariff;  or 

(2)  If  the  grounds  for  the  investigation 
or  complaint  have  been  removed 
through  cancellation,  expiration  or 
modification  of  the  tariff,  either  dismiss 
the  investigation  or  complaint,  or 
terminate  the  suspension. 

(x)  Extend  the  period  of  suspension  of 
a  tariff  when  the  proceedings 
concerning  the  lawfulness  of  such  tariff 
cannot  be  concluded  before  the 
expiration  of  the  existing  suspension 
period,  provided  that  the  aggregate  of 
such  extensions  may  not  be  for  a  longer 
period  than  permitted  under  section 
41509. 

(y)  Cancel  the  suspension  of  and/or 
dismiss  an  investigation  of  a  tariff 
relating  to  service  predominantly  in 
foreign  air  transportation  where  the 
course  of  action  is  clear  under  current 
policy  and  precedent. 

10.  In  part  385  the  following  sections 
are  redesignated  as  set  forth  in  the 
following  table: 


Od  section 


Old  section 

New  sec- 
tion 

385.17  

385.20 

385  19  

385.14 

385.20 
385.21 
385.22 
385.23 
385.27 


New  sec- 
tion 


385.17 
385.18 
385.15 
385.16 
385.19 


11.  In  newly  designated  §  385.19,  the 
section  heading  and  the  introductory 
text  are  revised  to  read  as  follows: 

S  385.19    Authority  of  the  DIrtctor,  Office  of 
Aviation  Information,  Bureau  of 
Tranaportation  Stalialica. 

The  Director,  Office  of  Aviation 
Information,  Bureau  of  Transportation 
Statistics  (BTS)  has  authority  to: 


1385.19    [Amandad] 

12.  In  newly  designated  §  385.19, 
remove  the  words  "Titles  IV  and  X  of 
the  Act"  in  paragraph  (a)  and  "Title  IV 
and  X  of  the  Act"  in  paragraph  (b),  and 
add,  in  their  place,  the  words  "Subparts 
I,  II,  and  IV  of  the  Statute". 

§f  385.24,  385.25,  385.25, 385.29 
[Ramovad] 

13.  Sections  385.24,  385.25,  385.26, 
and  385.29,  currently  reserved,  are 
removed. 

§385.30    [Itomovad] 

14.  Section  385.30  is  removed. 

$385.28    [Rada8ignateda8§  385.21] 

15.  Section  385.28  is  redesignated  as 
§385.21. 

16.  In  newly  designated  §  385.21,  the 
section  heading,  the  introductory  text, 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

$386.21    Authority  Of  the  Chief, 
Accounting  Division,  Office  of  Budget  and 
Policy,  Federal  Tranalt  Adminlatration. 

The  Chief,  Accounting  Division, 
Office  of  Budget  and  Policy,  Federal 
Transit  Administration,  has  authority  to: 

(a)  Approve  and  order  the  payment  of 
refunds  of  filing  fees  paid  under 
§  389.27(b)  of  this  chapter  when  such 
refunds  have  been  authorized  by  either 
the  Director,  Office  of  Aviation 
Analysis,  or  the  Director,  Office  of 
International  Aviation. 


$385.21    [Amandad] 

17.  In  newly  designated  §  385.21, 
paragraph  (b)  is  removed  and 
paragraphs  (c),  (d),  and  (e)  are 
redesignated  as  paragraphs  (b),  (c),  and 
(d),  respectively. 

18.  In  newly  designated  §  385.21(d) 
before  the  period,  add  the  words  "for 
small  community  service  under  49 
U.S.C.  41737". 


19.  In  subpart  C,  the  following 
sections  are  redesignated  as  set  forth  in 
the  following  table: 


Old  section  subpart  C 


385.50 
385.51 
385.52 
385.53 
385.54 


New  sec- 
tion sut>- 
partC 


385.30 
385.31 
385.32 
385.33 
385.34 


$385.31    [Amandad] 

20.  In  newly  designated  §  385.31(c), 
remove  the  reference  "§  385.22(a)"  and 
add,  in  its  place,  the  reference 
"§3B5.15(a)". 

Issued  in  Washington  DC,  on  this  15th  day 
of  Apnl,  1996. 
Charles  A.  Huimicutt, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[FR  Doc.  96-10742  Filed  4-30-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

15  CFR  Part  902 

50  CFR  Parts  253  and  255 

[Docket  No.  960319086-6086-01;  I.D. 
021696A] 

RIN  0648-AF48 

Fisheries  Obligation  Guarantee 
Program  and  Interjurisdictional 
Fisheries  Act  Program;  Consolidation 
and  Simplification  of  Regulations 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  amends  the  Fisheries 
Obligation  Guarantee  (FOG)  Program 
and  Interjurisdictional  Fisheries  Act 
(IF A)  Program  regulations  to 
consolidate,  clarify  and  si.mplify  them 
in  accordance  with  the  National 
Performance  Review  (NPR).  This  final 
rule  also  amends  reference  to  Paperwork 
Reduction  Act  (PRA)  information- 
collection  requirements  to  reflect  the 
consolidation. 

EFFECTIVE  DATE:  May  1,  1996. 
ADDRESSES:  Michael  L.  Grable,  Chief, 
Financial  Services  Division,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Grable,  (301)  713-2390. 
SUPPLEMENTARY  INFOfVIATION:  The  FOG 
Program  provides  long-term  debt  to  the 
fisheries  and  aquacultural  industries. 
The  IFA  Program  promotes  and 
encourages  state  activities  in  support  of 
the  management  of  interjurisdictional 
fisheries  resources  identified  in 
interstate  or  Federal  fishery 
management  plans.  The  two  regulations 
governing  these  programs  are 
consolidated  and  revised  to  comply 
with  the  NPR's  clarity  and  simplicity 
objectives.  The  revision  reduces  the 
regulations  to  about  45  percent  of  their 
former  size.  It  replaces  outdated, 
confusing,  burdensome,  duplicative,  or 
superfluous  provisions  with  clear 
policies  that  efficiently  effect  statutory 
intent.  It  adds  the  minimum  provisions 
needed  to  make  the  regulations  current. 
The  revision  is  extensive,  so  the  revised 
regulations  are  republished  in  their 
entirety. 

Section  3506(c)(B)(i)  of  the  PRA 
requires  that  agencies  inventory  and 
display  a  current  control  assigned  by  the 
Director,  Office  of  Management  and 
Budget  (0MB),  for  each  agency 
information  collection.  Section  902.1(b) 
identifies  the  locafion  of  NOAA 
regulations  for  which  OMB  approval 
numbers  have  been  issued.  This  final 
rule  eliminates  recordke^ing  and 
recording  requirements  previously 
contained  in  §  255.4. 

Classification 

This  rule  refers  to  collection  of 
information  requirements  that  have 
been  approved  by  OMB  under  the 
•  Paperwork  Reduction  Act  (PRA). 
Applications  for  the  Fisheries 
Obligation  Guarantee  Program  have 
been  approved  under  OMB  Control  No. 
0648-0012,  with  an  estimated  response 
time  of  8  hours  per  application. 
Applications  for  financial  assistance 
under  the  Interjurisdictional  Fisheries 
Act  Program  use  standard  Federal 
application  procedures  approved  under 
OMB  Control  Numbers  0348-0043, 
0348-0044,  and  0348-0046. 

The  estimated  response  time  above 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information  to  NMFS  at  the 
ADDRESSES  above,  and  to  OMB  at  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503 
(Attention:  NOAA  Desk  Officer). 


Notwithstanding  any  oiher  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  rule  consolidates  and  simplifies 
existing  regulations  and  is 
administrative  in  nature.  No  useful 
purpose  would  be  served  by  prior  notice 
and  opportunity  for  comment. 
Accordingly,  under  5  U.S.C.  553(b)(B). 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  for  good  cause  finds 
that  prior  notice  and  opportunity  for 
comment  is  unnecessary.  Also,  because 
this  rule  is  administrative  in  nature  and 
not  a  substantive  rule  under  5  U.S.C. 
533(d),  it  will  be  immediately  effective 
upon  publication. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17,  1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  authority  to 
sign  material  for  publication  in  the 
Fnleral  Register  to  the  Assistant 
Administrator  For  Fisheries,  NOAA. 

List  of  Subfects 

50  CFR  Part  253 

Disaster  assistance.  Fisheries,  Grant 
programs-business.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requiremjnts.  Research. 

50  CFR  Part  255 

Fisheries,  Fishing  vessels.  Loan 
programs-business.  Reporting  and 
recordkeeping  requirements. 

Catalog  of  Federal  Domestic  Assistance 
numbers  CFDA  No.  11.415  and  CFDA  No 
11.407.  respectively. 

Dated:  April  23.  1996. 
Gary  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  .set  out  in  the 
preamble.  15  CFR  chapter  IX  and  50 
CFR  chapter  II  are  amended  as  follows: 

IS  CFR  CHAPTER  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  Li.S.C.  3501  et  seq. 

2.  In  §  902.1,  paragraph  (b)  the  table, 
is  amended  by  adding  in  the  left  column 
under  50  CFR.  in  numerical  order,  the 
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entry  "2.'53.15"  and  in  the  right  column, 
in  corresponding  position,  the  control 
number 'OO 12". 

50  CFR  CHAPTER  II 

3.  Part  253  is  revi.sed  to  read  as 
follows: 

PART  253— FISHERIES  ASSISTANCE 
PROGRAMS 

Subpart  A — General 

Sec 

253  1     Purpose 

Subpart  8 — Fisheries  Obligation  Guarantee 
Program 

253  10    Definitions. 
253.11     Guarantee  policy. 
253  12    Guaranteed  note,  U.S.  note,  and 
security  documents. 

253.13  Ability  and  experience 
requirements. 

253.14  Economic  and  fmanciai 
requirements. 

253.15  Miscellaneous. 

253.16  Fees. 

253.17  Demand  and  jwyment. 

253.18  Program  up>erating  guidelines. 
253  19     Default  and  liquidation. 

Sut)part  C— Interlurlsdictional  Fisheries 

253.20  Definitions. 

253.21  .\pportionment. 

253.22  State  projects. 
253  23  Other  funds. 

253.24     Administrative  requirements. 

Authority:  46  IJ.S.G.  1271-1279  and  16 
use.  4101  etset] 

Sutipart  A — General 

$253.1    Purpose. 

(a)  The  regulations  in  this  part  pertain 
to  fisheries  assistance  programs.  Subpart 
B  of  these  rules  governs  the  Fisheries 
Obligation  Guarantee  Program,  which 
guaranfe:es  the  repayment  of  certain 
long-term  fisheries  and  aquacultural 
debts.  This  allows  those  debts  to  be 
placed  in  the  same  private  investment 
market  that  buys  U.S.  Treasury 
securities,  whert;  interest  rates  are  lower 
and  maturities  are  longer.  The  Program 
does  all  credit  work  and  holds  and 
services  ail  credit  collateral.  The 
Program's  guarantee  fee  makes  if  self- 
supporting. 

(b)  Subpart  C  implements  Title  III  of 
Public  Law  99-659  (16  U.S.C.  4100  et 
seq.).  which  has  two  objw.tives: 

(1)  To  promote  and  encourage  State 
activities  in  support  of  the  management 
of  interjurisdictional  fishery  resources 
identified  in  interstate  or  Federal  fishery 
management  plans;  and 

(2)  To  promote  and  encourage 
management  of  interjurisdictional 
fishery  resources  throughout  their  range. 

(3)  The  scope  of  this  part  includes 
guidance  on  making  financial  assistance 
awards  to  States  or  Interstate 


Commissions  to  undertake  projects  in 
.support  of  management  of 
interjurisdictional  fishery  resources  in 
both  the  exclusive  economic  zone  (EEZ) 
and  State  waters,  and  to  encourage 
States  to  enter  into  enforcement 
agreements  with  either  the  Department 
of  Commerce  or  the  Department  of  the 
Interior. 

Subpart  B — Fisheries  Obligation 
Guarantee  Program 

§253,10    Definitions. 

The  terms  used  in  this  subpart  have 
the  following  meanings: 

Act  means  Title  XI  of  the  Merchant 
Marine  Act,  1936,  as  amended. 

Actual  cost  means  project  cost  (less  a 
10-percent  salvage  value),  depreciated 
(excluding  land)  on  a  straightline  basis 
at  1-year  intervals  over  the  project 
property's  useful  life  including 
architectural,  engineering,  inspection, 
delivery,  outfitting,  and  interest  costs,  as 
well  as  the  cost  of  any  consulting 
contract  the  Division  requires. 

Applicant  means  the  one  applying  for 
a  guarantee  (the  prospective  notemaker). 

Application  means  an  application  for 
a  guarantee. 

Application  fee  means  0.5  percent  of 
the  dollar  amount  of  an  application. 

Aquacultural  facility  means  land, 
land  structures,  water  structures,  water 
craft  built  in  the  U.S.,  and  equipment 
for  hatching,  caring  for,  or  growing  fish 
under  controlled  circumstances  and  for 
its  unloading,  receiving,  holding, 
processing,  or  distribution  for 
commercial  purposes. 

CCF  means  Capital  Construction 
Fund. 

Citizen  means  a  citizen  or  national  of 
the  U.S.  who  is  otherwise  also  a  citizen 
for  the  purpose  of  documenting  a  vessel 
in  the  coastwise  trade  under  section  2 
of  the  Shipping  Act,  1916,  as  amended. 

Contributory  project  means  any 
project  that  contributes  to  developing 
the  U.S.  fishing  industry  by:  Causing 
any  vessel  to  catch  less  overutilized 
species  than  before;  applying  new 
technology;  improving  safety  or  fuel 
efficiency;  making  project  property 
more  efficient,  productive,  or 
competitive;  potentially  increasing 
fisheries  exports;  helping  develop  an 
underutilized  fishery;  or  enhancing 
financial  stability,  financial 
performance,  growth,  productivity,  or 
any  other  business  attribute. 

Demand  means  a  noteholder's  request 
that  the  guarantor  pay  a  guaranteed 
note's  full  principal  and  interest 
balance. 

Division  means  the  Financial  Services 
Division,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
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Atmospheric  Administration,  U.S. 
Department  of  Commerce. 

Dual  Use  CCF  means  a  CCF  agreement 
whose  qualified  vessel  is  project 
property  and  whose  deposits  are 
pledged  to  repayment  of  the  U.S.  note. 

Facility  means  a  fisheries  facility  or 
aquacultural  facility. 

Financing  means  the  first  permanent 
debt  placed  on  project  property  for 
financing  its  project  cost. 

Fish  means  all  forms  of  aquatic 
animal  and  plant  life,  except  marine 
mammals  and  birds. 

Fishery  facility  means  land,  land 
structures,  water  craft  that  do  not  fish, 
and  equipment  used  for  transporting, 
unloading,  receiving,  holding, 
processing,  or  distributing  fish  for 
commercial  purposes  (including  any 
fishen'  facility  for  passenger  fishing). 

Fishing  means  catching  wild  fish  for 
commercial  purposes  (including 
passenger  fishing). 

Guarantee  means  the  guarantor's 
contractual  promise,  backed  by  the  full 
faith  and  credit  of  the  United  States,  to 
repay  a  guaranteed  note  if  a  notemaker 
fails  to  repay  it  as  agreed. 

Guarantee  fee  means  1  percent  of  a 
guaranteed  note's  average  annual 
unpaid  principal  balance. 

Guaranteed  note  means  a  promissory 
note  from  a  notemaker  to  a  noteholder 
whose  repayment  the  guarantor 
guarantees. 

Guarantor  means  the  U.S.,  acting, 
under  the  Act,  by  and  through  the 
Secretary  of  Commerce. 

Industry  means  the  fisheries  and/or 
aquacultural  industry. 

Noteholder  means  a  guaranteed  note 
payee. 

Notemaker  means  a  guaranteed  note 
payor. 

Passenger  fishing  means  carrying  in 
vessels  for  commercial  purposes 
passengers  who  catch  fish. 

Program  means  the  Fisheries 
Obligation  Guarantee  Program. 

Project  means  the  construction  of  new 
project  property  or  the  refurbishing  or 
purchase  of  used  project  property 
including  architectural,  engineering, 
inspection,  delivery,  outfitting,  and 
interest  costs,  as  well  as  the  cost  of  any 
consulting  contract  the  Division 
requires. 

Project  property  means  the  vessel  or 
facility  involved  in  a  project  whose 
actual  cost  is  eligible  under  the  Act  for 
guarantee  and  controls  the  dollar 
amount  of  a  guaranteed  note. 

Property  means  the  project  property 
and  ail  other  property  pledged  as 
security  for  a  U.S.  note. 

Qualified  means  acceptable,  in  the 
Division's  credit  risk  judgment,  and 
otherwise  meeting  the  Division's 
requirements  for  guarantee. 


Refinancing  means  newer  debt  that 
either  replaces  older  debt  or  reimburses 
applicants  for  previous  expenditures. 

Refinancing/assumption  fee  means 
0.25  pen:ent  of  the  principal  amount  of 
a  guaranteed  note  to  be  refinanced  or 
assumed. 

Refurbishing  means  any 
reconstruction,  reconditioning,  or  other 
improvement  of  used  project  property 
involving  more  than  routine  repair  or 
maintenance. 

Security  documents  mean  all 
collateral  securing  the  U.S.  note's 
repayment  and  all  other  assurances, 
undertakings,  and  contractual 
arrangements  associated  with  the  U,S. 
note. 

Underutilized  fishery  means; 

(1)  For  a  vessel,  any  fish  species 
harvested  below  its  sustainable  yield. 

(2)  For  a  fisheries  facility,  any  facility 
using  that  species  or  any  for  which 
aggregate  facilities  are  inadequate  to 
best  use  harvests  of  that  or  any  other 
species. 

U.S.  means  the  United  States  of 
America  and.  for  citizenship  purposes, 
includes  the  Commonwealth  of  Puerto 
Rico;  American  Samoa;  the  U.S.  Virgin 
Islands;  Guam;  the  Republic  of  the 
Marshal  Islands;  the  Federated  States  of 
Microne.sia;  the  Commonwealth  of  the 
Northern  Mariana  Islands;  any  other 
commonwealth,  territory,  or  possession 
of  the  United  States;  or  any  political 
subdivision  of  any  of  them. 

U.S.  note  means  a  promissory  note 
payable  by  the  notemaker  to  the 
guarantor. 

Useful  life  means  the  period  during 
which  project  property  will,  as 
determined  by  the  Division,  remain 
economically  productive. 

Vessel  means  any  vessel  documented 
under  U.S.  law  and  used  for  fishing. 

Wise  use  means  the  wise  use  of 
fisheries  resources  and  their 
development,  advancement, 
management,  conservation,  and 
protection. 

§  253.1 1    Guarantee  policy. 

(a)  A  guarantee  financing  or 
refinancing  up  to  80  percent  of  a 
project's  actual  cost  shall  be  available  to 
any  qualified  citizen  otherwise  eligible 
under  the  Act  and  these  rules,  except: 

(1)  Vessel  construction.  The  Program 
will  not  finance  this  project  cost.  The 
Program  will  only  refinance  this  project 
cost  for  an  existing  vessel  whose 
previous  construction  cost  has  already 
been  financed  (or  otherwise  paid). 
Refinancing  this  project  cost  for  a  vessel 
that  already  exists  is  not  inconsistent 
with  wise  use.  but  financing  it  may  be. 

(2)  Vessel  refurbishing  that  materially 
increases  an  existing  vessel's  harvesting 


capacity.  The  Program  will  not  finance 
this  project  cost.  The  Program  will  only 
refinance  this  proje<::t  cost  for  a  vessel 
whose  previous  refurbishing  cost  has 
already  been  financed  (or  otherwise 
paid).  Refinancing  this  project  cost  is 
not  inconsistent  with  wise  use,  but 
financing  it  may  be. 

(3)  Purchasing  a  used  vessel  or  a^-^d 
fishery  facility.  The  Program  will  neither 
finance  nor  refinance  this  project  cost 
(except  for  a  used  vessel  or  fishery 
facility  that  the  Program  purchased  and 
is  reselling),  unless  the  used  vessel  or 
fishery  facility  will  be  refurbished  in  the 
United  States  and  will  be  a  contributory 
project  or  it  will  be  used  in  an 
underutilized  fishery. 

(b)  Every  project,  other  than  those 
specified  in  paragraphs  (a)  (1)  and  (2)  of 
this  section,  is  consistent  with  wise  use 
and  every  project,  other  than  those 
specifically  precluded  in  paragraphs  (a) 
(1)  and  (2)  of  this  section,  may  be 
financed,  as  well  as  refinanced. 

§253.12    Guaranteed  note,  U.S.  note,  and 
security  documents. 

(a)  Guaranteed  note — (1)  Principal. 
This  may  not  exceed  80  percent  of 
actual  cost,  but  may,  in  the  Division's 
credit  judgment,  be  less. 

(2)  Maturity.  This  may  not  exceed  25 
years,  but  shall  not  exceed  the  project 
property's  useful  life  and  may,  in  the 
Division's  credit  judgment,  be  less. 

(3)  Interest  rate.  This  may  not  exceed 
the  amount  the  Division  deems 
reasonable. 

(4)  Prepayment  penalty.  The  Division 
will  allow  a  reasonable  prepayment 
penalty,  but  the  guarantor  will  not 
guarantee  a  notemaker's  payment  of  it. 

(5)  Form.  This  will  be  the  simple 
promissory  note  (with  the  guarantee 
attached)  the  Division  prescribes, 
promising  only  to  pay  principal, 
interest,  and  prepayment  penalty. 

(6)  Sole  security.  The  guaranteed  note 
and  the  guarantee  will  be  the 
noteholder's  sole  security. 

(b)  U.S.  note  and  security 
documents— {1)  Form.  The  U.S.  note 
and  security  documents  will  be  in  the 
form  the  Division  prescribes. 

(2)  U.S.  note.  This  exists  to  evidence 
the  notemaker's  actual  and  contingent 
liability  to  the  guarantor  (contingent  if 
the  guarantor  does  not  pay  the 
guaranteed  note  (including  any  portion 
of  it),  on  the  notemaker's  behalf  or  if  the 
guarantor  does  not  advance  any  other 
amounts  or  incur  any  other  exf>enses  on 
the  notfemaker's  behalf  to  protect  the 
U.S.  or  accommodate  the  notemaker; 
actual  if,  and  to  the  same  monetary 
extent  that,  the  guarantor  does). 
Payment  of  the  guaranteed  note  by 
anyone  but  the  guarantor  will  amortize 


the  original  principal  balance  (and 
interest  accruing  on  it)  of  the  U.S.  note 
to  the  same  extent  that  it  amortizes  the 
guaranteed  note.  The  U.S  note  will, 
among  other  things,  contain  provisions 
for  adding  to  its  principal  balance  all 
amounts  the  Program  advances,  or 
expenses  it  incurs,  to  protect  the  U.S.  or 
accommodate  the  notemaker. 

(3)  Security  documents.  The  Division 
will,  at  a  minimum,  require  a  pledge  of 
all  project  property  (or  adequate 
substitute  collateral).  The  Division  will 
require  such  other  security  as  it  deems 
the  circumstances  of  each  notemaker 
and  project  require  to  protect  the  U.S. 
All  security  documents  will  secure  the 
U.S.  note.  The  security  documents  will, 
among  other  things,  contain  provisions 
for  adding  to  the  U.S.  note  all  Program 
advances,  expenditures,  and  expenses 
required  to  protect  the  U.S.  or 
accommodate  the  notemaker. 

(4)  Recourse.  Significant  Program 
reliance,  as  a  secondary  means  of 
repayment,  on  the  net  worths  of  parties 
other  than  the  notemaker  will  ordinarily 
require  secured  recourse  against  those 
net  worths.  Recourse  may  be  by  a 
repayment  guarantee  or  irrevocable 
letter  of  credit.  Ordinarily,  the  Division 
will  require  recourse  against:  All  major 
shareholders  of  a  closely-held  corporate 
notemaker,  the  parent  corporation  of  a 
subsidiary  corporate  notemaker  without 
substantial  pledged  assets  other  than  the 
project  property,  and  all  major  limited 
partners.  The  Division  may  also  require 
recourse  against  others  it  deems 
necessar\'  to  protect  the  U.S.  The 
principal  parties  in  interest,  who 
ultimately  stand  most  to  benefit  from 
the  project,  should  ordinarily  be  held 
financially  accountable  for  the  project  s 
performance.  Where  otherwise 
appropriate  recourse  is  unavailable,  the 
conservatively  projected  net  liquidating 
value  of  the  notemaker's  assets  pledged 
to  the  Program  must,  in  the  Division's 
credit  judgment,  substantially  exceed  all 
projected  Program  exposure. 

(c)  Dual-use  CCF.  For  a  vessel,  the 
Division  may  require  annually 
depositing  some  portion  of  the  project 
property's  net  income  into  a  dual-use 
CCF.  A  dual-use  CCF  provides  the 
normal  CCF  tax-deferral  benefits,  but 
also  both  gives  the  Program  control  of 
CCF  withdrawals  and  recourse  against 
CCF  deposits  and  ensures  an  emergency 
refurbishing  reserve  (tax -deferred)  for 
project  property. 

§253.13    Ability  and  experience 
requirements. 

A  notemaker  and  the  majority  of  its 
principals  must  generally  have  the 
ability,  experience,  resources,  character, 
reputation,  and  other  qualifications  the 
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Divi.sion  deems  necessary  for 
successfully  operating  the  project 
property  and  protecting  the  U.S.  The 
Program  will  ordinarily  not  provide 
guarantees:  For  venture  capital 
purposes;  to  a  notemaker  whose 
principals  are  all  from  outside  the 
industry:  or  for  a  notemaker  the  majority 
of  whose  principals  cannot  document 
successful  industry  ability  and 
experience  of  a  duration,  degree,  and 
nature  consistent  with  protecting  the 
U.S. 

§253.14    Economic  and  financial 
requlrmnents. 

(a)  Income  and  expense  projections. 
The  Division's  con.servative  income  and 
expense  projections  for  the  project 
property's  operation  must  prospectively 
indicate  net  earnings  that  can  service  all 
debt,  properly  maintain  the  project 
property,  and  prote<:t  the  U.S.  against 
the  industry's  cyclical  economics  and 
other  risks  of  loss. 

(b)  Working  capital.  The  Division's 
conservative  a.ssessment  of  an 
applicant's  financial  condition  must 
indicate  initial  working  capital 
prospectively  sufficient  to  provide  for 
the  project  property  to  achieve  net 
earnings  projections,  fund  all 
foreseeable  contingencies,  and  protect 
the  U.S.  At  the  Division's  discretion, 
some  portion  of  projected  working 
capital  needs  may  be  met  by  something 
other  than  current  assets  minus  current 
liabilities  (i.e..  by  a  line  or  letter  of 
credit,  noncurrent  assets  readily  capable 
of  generating  working  capital,  a 
guarantor  with  sufTicient  financial 
resources,  etc.). 

(c)  Audited  financial  statements. 
These  will  ordinarily  be  required  for 
any  notemaker  with  lai-ge  or  financially 
extensive  operations  whose  financial 
condition  the  Division  believes  it  cannot 
otherwise  assess  with  reasonable 
certainty. 

(d)  Consultant  services.  Infrequently, 
expert  consulting  services  may  be 
necessary  to  help  the  Division  assess  a 
project's  economic,  technical,  or 
financial  feasibility.  The  Division  will 
select  and  employ  the  necessary 
consultant,  but  require  the  applicant  to 
reimburse  the  Division.  A  subsequently 
approved  application  will  not  be  closed 
until  the  applicant  reimburses  the 
Division.  This  cost  may,  at  the 
Division's  discretion,  be  included  in  a 
guaranteed  note's  amount.  For  a 
declined  application,  the  Division  may 
reimburse  itself  from  the  remaining  25 
percent  of  the  application  fee. 

§253.15    Misc«llanMMJS. 

(a)  Applicant.  Only  the  legal  title 
holder  of  project  property  (or  the  lessee 


of  an  appropriate  long-term  financing 
lease)  may  apply  for  a  guarantee. 
Applicants  must  submit  an 
"Application  for  Fisheries  Obligation 
Program  Guarantee"  to  the  appropriate 
NMFS  Regional  Financial  Services 
Branch  to  be  considered  for  a 
guaranteed  loan. 

(b)  Investigation  and  approval.  The 
Division  shall  do  a  due  diligence 
investigation  of  every  application  it 
accepts  and  determine  if,  in  the 
Division's  sole  judgment,  the 
application  is  eligible  and  qualified. 
Applications  the  Division  deems 
ineligible  or  unqualified  will  be 
declined.  The  Division  will  approve 
eligible  and  qualiBed  applications  based 
on  the  applicability  of  the  information 
obtained  during  the  application  and 
investigation  process  to  the 
programmatic  goals  and  financial 
requirements  of  the  program  and  under 
terms  and  conditions  that,  in  the 
Division's  sole  discretion,  protect  the 
U.S.  The  Division  will  state  these  terms 
and  conditions  in  its  approval  in 
principal  letter. 

(c)  Insurance.  All  property  and  other 
risks  shall  be  continuously  insured 
during  the  term  of  the  U.S.  note. 
Insurers  must  be  acceptable  to  the 
Division.  Insurance  must  be  in  such 
forms  and  amounts  and  against  such 
risks  as  the  Division  deems  necessary  to 
protect  the  U.S.  Insurance  must  be 
endorsed  to  include  the  requirements 
the  U.S.,  as  respects  its  interest  only, 
deems  necessary  to  protect  the  U.S. 
(e.g.,  the  Program  will  ordinarily  be  an 
additional  insured  as  well  as  the  sole 
loss  payee  for  the  amount  of  its  interest; 
cancellation  will  require  20  days' 
advance  written  notice;  vessel 
seaworthiness  will  be  admitted,  and  the 
Program  will  be  adequately  protected 
against  other  insureds'  breaches  of 
policy  warranties,  negligence,  omission, 
etc.) 

(d)  Property  inspections.  The  Division 
will  require  adequate  condition  and 
valuation  inspection  of  all  property  as 
the  basis  for  assessing  the  property's 
worth  and  suitability  for  guarantee.  The 
Division  may  also  require  these  at 
specified  periods  during  guarantee  life. 
These  must  be  conducted  by  competent 
and  impartial  inspectors  acceptable  to 
the  Division.  Inspection  cost  will  be  at 
an  applicant's  expense.  Those  occurring 
before  application  approval  may  be 
included  in  actual  cost. 

(e)  Guamntee  terms  and  conditions. 
The  Division's  approval  in  principle 
letter  shall  specify  the  terms  and 
conditions  of  the  guarantor's 
willingness  to  guarantee.  These  shall  be 
incorporated  in  closing  documents  that 
the  Division  prepares.  Terms  and 
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conditions  are  at  the  Division's  sole 
discretion.  An  applicant's 
nonacceptance  will  result  in 
disqualification  for  guarantee. 

(f)  Noteholder.  The  Division  will,  as  a 
gratuitous  service,  request  parties 
interested  in  investing  in  guaranteed 
notes  to  submit  offers  to  fund  each 
prospective  guaranteed  note.  The 
Division  and  the  applicant  will,  by 
mutual  consent,  choose  the  responsive 
bidder,  which  ordinarily  will  be  the 
prospective  noteholder  whose  bid 
represents  the  lowest  net  effective 
annual  cost  of  capital.  Until  the  Division 
has  closed  the  guarantee,  arrangements 
between  an  applicant  and  a  prospective 
noteholder  are  a  matter  of  private 
contract  between  them,  and  the  Program 
is  not  responsible  to  either  for 
nonperformance  by  the  other. 

(gj  Closing — (1)  Approval  in  principle 
letters.  Every  closing  will  be  in  strict 
accordance  with  a  final  approval  in 
principle  letter. 

(2)  Contracts.  The  guaranteed  note, 
U.S.  note,  and  security  documents  will 
ordinarily  be  on  standard  Program  forms 
that  may  not  be  altered  without 
Divisional  approval.  The  Division  will 
ordinarily  prepare  all  contracts,  except 
certain  pledges  involving  real  property, 
which  will  be  prepared  by  each 
notemaker's  attorney  at  the  direction 
and  approval  of  the  Division's  attorney. 

(3)  Closing  schedules.  The  Division 
will  ordinarily  close  guarantee 
transactions  with  minimal  services  from 
applicants'  attorneys,  except  where  real 
property  pledges  or  other  matters 
appropriate  for  private  counsel  are 
involved.  Real  property  services 
required  from  an  applicant's  attorney 
may  include:  Title  search,  mortgage  and 
other  document  preparation,  execution 
and  recording,  escrow  and 
disbursement,  and  a  legal  opinion  and 
other  assurances.  An  applicant's 
attorney's  expense,  and  that  of  any  other 
private  contractor  required,  is  for 
applicant's  account.  Attorneys  and  other 
contractors  must  be  satisfactory  to  the 
Division.  The  Division  will  attempt  to 
meet  reasonable  closing  schedules,  but 
will  not  be  liable  for  adverse  interest- 
rate  fluctuations,  loss  of  commitments, 
or  other  consequences  of  being  unable 
to  meet  an  applicant's  and  a  prospective 
noteholder's  closing  schedule.  These 
parties  should  work  closely  with  the 
Division  to  ensure  a  closing  schedule 
the  Division  can  meet. 

§253.16    Fees. 

(a)  Application  fee.  The  Division  will 
not  accept  an  application  without  the 
application  fee.  Fifty  percent  of  the 
application  fee  is  fully  earned  at 
application  acceptance,  and  is  not 


refundable.  The  rest  is  fully  earned 
when  the  Division  issues  an  approval  in 
principal  letter,  and  it  is  refundable 
only  if  the  Division  declines  an 
application  or  an  applicant  requests 
refund  before  the  Division  issues  an 
approval  in  principal  letter. 

(b)  Guarantee  fee.  Each  guarantee  fee 
will  be  due  in  advance  and  will  be 
based  on  the  guaranteed  note's 
repayment  provisions  for  the 
prospective  year.  The  first  annual 
guarantee  fee  is  due  at  guarantee 
closing.  Each  subsequent  one  is  due  and 
payable  on  the  guarantee  closing's 
anniversary  date.  Each  is  fully  earned 
when  due,  and  shall  not  subsequently 
be  refunded  for  any  reason. 

(c)  Refinancing  or  assumption  fee. 
This  fee  applies  only  to  refinancing  or 
assuming  existing  guaranteed  notes.  It  is 
due  upon  application  for  refinancing  or 
assuming  a  guaranteed  note.  It  is  fully 
earned  when  due  and  shall  be 
noru-efundable.  The  Division  may  waive 
a  refinancing  or  assumption  fees 
payment  when  the  refinancing  or 
assumption's  primary'  purpose  is  to 
protect  the  U.S. 

(d)  Where  payable.  Fees  are  payable 
by  check  made  payable  to  "NMFS/ 
FSFF."  Other  thari  those  collected  at 
application  or  closing,  fees  are  payable 
by  mailing  checks  to:  U.S.  Department 
of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Ser\'ice.  P.O.  Box 
73004,  Chicago,  111.  60673.  To  ensure 
proper  crediting,  each  check  must 
include  the  official  case  number  the 
Division  assigns  to  each  guarantee. 

§  253.1 7    Demand  and  payment 

Every  demand  must  be  delivered  in 
writing  to  the  Division.  Each  must 
include  the  noteholder's  certified  record 
of  the  date  and  amount  of  each  payment 
made  on  the  guaranteed  note  and  the 
manner  of  its  application.  Should  the 
Division  not  acknowledge  receipt  of  a 
timely  demand,  the  noteholder  must 
possess  evidence  of  the  demand's  timely 
delivery. 

§253.18    Program  operating  guidelines. 

The  Division  may  issue  Program 
operating  guidelines,  as  the  need  arises, 
governing  national  Program  policy  and 
administrative  issues  not  addressed  by 
these  rules. 

§  253.19    Default  and  liquidation. 

Upon  default  of  the  security 
documents,  the  Division  shall  take  such 
remedial  action  (including,  where 
appropriate,  liquidation)  as  it  deems 
best  able  to  protect  the  U.S."  interest. 


Subpart  C— Interjurisdictionai 
Fisheries 

§253.20    Definitions. 

The  terms  used  in  this  subpart  have 
the  following  meanings: 

Act  means  the  Interjurisdictional 
Fisheries  Act  of  1986,  Public  Law  99- 
659  (Title  III). 

Adopt  means  to  implement  an 
interstate  fishery  management  plan  by 
State  action  or  regulation. 

Commercial  fishery  failure  means  a 
serious  disruption  of  a  fishery  resource 
affecting  present  or  future  productivity 
due  to  natural  or  undetermined  causes. 
It  does  not  include  either: 

(1)  The  inability  to  harvest  or  sell  raw 
fish  or  manufactured  and  processed 
fishery  merchandise;  or 

(2)  Compensation  for  economic  loss 
suffered  by  any  segment  of  the  fishing 
industry  as  the  result  of  a  resource 
disaster. 

Enforcement  agreement  means  a 
written  agreement,  signed  and  dated, 
between  a  state  agency  and  either  the 
Secretary'  of  the  Interior  or  Secretary  of 
Commerce,  or  both,  to  enforce  Federal 
and  state  laws  pertaining  to  the 
protection  of  interjurisdictional  fishery 
resources. 

Federal  fishery  management  plan 
means  a  plan  developed  and  approved 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.). 

Fisheries  management  means  all 
activities  concerned  with  conservation, 
restoration,  enhancement,  or  utilization 
of  fisheries  resources,  including 
research,  data  collection  and  analysis, 
monitoring,  assessment,  information 
dissemination,  regulation,  and 
enforcement. 

Fishery  resource  means  finfish. 
moUusks,  and  crustaceans,  and  any 
form  of  marine  or  Great  Lakes  animal  or 
plant  life,  including  habitat,  other  than 
marine  mammals  and  birds. 

Interjurisdictional  fishery  resource 
means: 

(1)  A  fishery  resource  for  which  a 
fishery  occurs  in  waters  under  the 
jurisdiction  of  one  or  more  states  and 
the  U.S.  Exclusive  Economic  Zone;  or 

(2)  A  fishery  resource  for  which  an 
interstate  or  a  Federal  fishery- 
management  plan  exists;  or 

(3)  A  fishery  resource  which  migrates 
between  the  waters  under  the 
jurisdiction  of  two  or  more  States 
bordering  on  the  Great  Lakes. 

Interstate  Commission  means  a 
commission  or  other  administrative 
body  established  by  an  interstate 
compact. 

Interstate  compact  means  a  compact 
that  has  been  entered  into  bv  two  or 


more  states,  established  for  purposes  of 
conserving  and  managing  fishery 
resources  throughout  their  range,  and 
consented  to  and  approved  by  Congress. 

Interstate  Fisheries  Research  Program 
means  research  conducted  by  two  or 
more  state  agencies  under  a  formal 
interstate  agreement. 

Interstate  fishery  management  plan 
means  a  plan  for  managing  a  fishery 
resource  developed  and  adopted  by  the 
member  states  of  an  Interstate  Marine 
Fisheries  Commission,  and  contains 
information  regarding  the  status  of  the 
fishery  resource  and  fisheries,  and 
recommends  actions  to  be  taken  by  the 
States  to  conserve  and  manage  the 
fishery  resource. 

Landed  means  the  first  point  of 
offloading  fishery  resources. 

NMFS  Regional  Director  means  tnt 
Director  of  any  one  of  the  five  National 
Marine  Fisheries  Ser\'ice  regions. 

Project  means  an  undertaking  or  a 
proposal  for  research  in  support  of 
management  of  an  interjurisdictional 
fisherv  resource  or  an  interstate  fishery 
management  plan. 

Research  means  work  or  investigative 
study,  designed  to  acquire  knowledge  of 
fisheries  resources  and  their  habitat. 

Secretary  means  the  Secretary  of 
Commerce  or  his/her  designee. 

State  means  each  of  the  several  states, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico. 
American  Samoa,  the  Virgin  Islands. 
Guam,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

State  Agency  means  any  department, 
agency,  commission,  or  official  of  a  state 
authorized  under  the  laws  of  the  State 
to  regulate  commercial  fisheries  or 
enforce  laws  relating  to  commercial 
fisheries. 

Value  means  the  monetary  worth  of 
fishery  resources  used  in  developing  the 
apportionment  formula,  which  is  equal 
to  the  price  paid  at  the  first  point  of 
landing. 

Volume  means  the  weight  of  the 
fisher%  resource  as  landed,  at  the  first 
point  of  landing- 

§  253.21    Apportionment 

(a)  Apportionment  formula  The 
amount  of  funds  apportioned  to  each 
state  is  to  be  determined  by  the 
Secretary  as  the  ratio  which  the  equally 
weighted  average  of  the  volume  and 
value  of  fishery  resources  har\ested  by 
domestic  commercial  fishermen  and 
landed  within  such  state  during  the  3 
most  recent  calendar  years  for  which 
data  satisfactory  to  the  Secretary  are 
available  bears  to  the  total  equally 
weighted  average  of  the  volume  and 
value  of  all  fishery  resources  harvested 
bv  domestic  commercial  fishermen  and 
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landed  within  all  of  the  states  during 
those  calendar  years. 


(1)  The  equally  weighted  average 
value  is  determined  by  the  following 
formula: 


(2)  Upon  appropriation  of  funds  by 
Congress,  the  Secretary  will  take  the 
following  actions: 

(i)  Determine  each  state's  share 
according  to  the  apportionment  formula. 

(ii)  Certify  the  funds  to  the  respective 
NMFS  Regional  Director. 

(iii)  Instruct  NMFS  Regional  Directors 
to  promptly  notify  states  of  funds' 
availabiUty. 

(b)  No  state,  under  the  apportionment 
formula  in  paragraph  (a)  of  this  section, 
that  has  a  ratio  of  one-third  of  1  percent 
or  higher  may  receive  an  apportionment 
for  any  fiscal  year  that  is  less  than  1 
pert:ent  of  the  total  amount  of  funds 
available  for  that  fiscal  year 

(c)  If  a  vState's  ratio  under  the 
apportionment  formula  in  paragraph  (b) 
of  this  se<;tion  is  less  than  one-third  of 

1  percent,  that  state  may  receive  funding 
if  the  state: 

(1)  Is  signatory  to  an  interstate  fishery 
compact; 

(2)  Has  entered  into  an  enforcement 
agreement  with  the  Secretary  and/or  the 
Secretary  of  the  Interior  for  a  fishery 
that  is  managed  under  an  interstate 
fishery  management  plan: 

(,3)  Borders  one  or  more  of  the  Great 
Lakes: 

(4)  Has  entered  into  an  interstate 
cooperative  fishery  management 
agreement  and  has  in  effec;t  an  interstate 
fisheries  management  plan  or  an 
interstate  fisheries  research  program;  or 

(5)  Has  adopted  a  Federal  fishery 
management  plan  for  an 
interjurisdictional  fishery  resource. 

(d)  Any  state  that  has  a  ratio  of  less 
than  one-third  of  1  percent  and  meets 
any  of  the  retjuirtiments  set  forth  in 
paragraphs  (c)  (1)  through  (5)  of  this 
section  may  receive  an  apportionment 
for  any  Hscal  year  tha(  is  not  less  than 

0  .S  pert;ent  of  the  total  amount  of  funds 
available  for  apportionment  for  such 
fiscal  year. 

(e)  No  state  may  rtH:eive  an 
apportionment  under  this  section  for 


Volume  of  X  State 
Volume  of  all  States 


=  A  percent 


Value  of  X  State 
Value  of  all  States 


=  B  percent 


I  A%  -t-  B%1      ^'^'^  percentage  used  to 

=  determine  state' s  share  of 

2  the  total  available  funds 


any  fiscal  year  that  is  more  than  6 
percent  of  the  total  amount  of  funds 
available  for  apportionment  for  such 
fiscal  year. 

(f)  Unused  apportionments.  Any  part 
of  an  apportionment  for  any  fiscal  year 
to  any  state: 

(1)  That  is  not  obligated  during  that 
year; 

(2)  With  respect  to  which  the  state 
notifies  the  Secretary  that  it  does  not 
wish  to  receive  that  part;  or 

(3)  That  is  returned  to  the  Secretary 
by  the  state,  may  not  be  considered  to 
be  appropriated  to  that  state  and  must 
be  added  to  such  funds  as  are 
appropriated  for  the  next  fiscal  year. 
Any  notification  or  return  of  funds  by  a 
state  referred  to  in  this  section  is 
irrevocable. 

%  253.22    State  pro^aets. 

(a)  General — (1)  Designation  of  state 
agency.  The  Governor  of  each  state  shall 
notify  the  Secretary  of  which  agency  of 
the  state  government  is  authorized 
under  its  laws  to  regulate  commercial 
fisheries  and  is.  therefore,  designated 
receive  financial  assistance  awards.  An 
official  of  such  agency  shall  certify 
which  official(s)  is  authorized  in 
accordance  with  state  law  to  commit  the 
state  to  participation  under  the  Act,  to 
sign  project  documents,  and  to  receive 
payments. 

(2)  States  that  choose  to  submit 
proposals  in  any  fiscal  year  must  so 
notify  the  NMFS  Regional  Director 
before  the  end  of  the  third  quarter  of 
that  fiscal  year. 

(3)  Any  state  may,  through  its  state 
agency,  submit  to  the  NMFS  Regional 
Director  a  completed  NO  A  A  Grants  and 
Cooperative  Agreement  Application 
Package  with  its  proposal  for  a  project, 
which  may  be  multiyear.  Proposals 
must  describe  the  full  scope  of  work, 
specifications,  and  cost  estimates  for 
such  project. 


(4)  States  may  submit  a  proposal  for 
a  project  through,  and  request  payment 
to  be  made  to,  an  Interstate  Fisheries 
Commission.  Any  payment  so  made 
shall  be  charged  against  the 
apportionment  of  the  appropriate 
state(s).  Submitting  a  project  through 
one  of  the  Commissions  does  not 
remove  the  matching  funds  requirement 
for  any  state,  as  provided  in  paragraph 
(c)  of  this  section. 

(b)  Evaluation  of  projects.  The 
Secretary,  before  approving  any 
proposal  for  a  project,  will  evaluate  the 
proposal  as  to  its  applicability,  in 
accordance  with  16  U.S.C.  4104(a)(2). 

(c)  State  matching  requirements.  The 
Federal  share  of  the  costs  of  any  project 
conducted  under  this  subpart,  including 
a  project  submitted  through  an  Interstate 
Commission,  cannot  exceed  75  percent 
of  the  total  estimated  cost  of  the  project, 
unless: 

(1)  The  state  has  adopted  an  interstate 
fishery  management  plan  for  the  fishery 
resource  to  which  the  project  applies;  or 

(2)  The  state  has  adopted  fishery 
regulations  that  the  Secretary  has 
determined  are  consistent  with  any 
Federal  fishery  management  plan  for  the 
species  to  which  the  project  applies,  in 
which  case  the  Federal  share  cannot 
exceed  90  percent  of  the  total  estimated 
cost  of  the  project. 

(d)  Financial  assistance  award.  If  the 
Secretary  approves  or  disapproves  a 
proposal  for  a  project,  he  or  she  will 
promptly  give  written  notification, 
including,  if  disapproved,  a  detailed 
explanation  of  the  reason(s)  for  the 
disapproval. 

(e)  Restrictions.  (1)  The  total  cost  of 
all  items  included  for  engineering, 
planning,  inspection,  and  unforeseen 
contingencies  in  connection  with  any 
works  to  be  constructed  as  part  of  such 
a  proposed  project  shall  not  exceed  10 
percent  of  the  total  cost  of  such  works, 
and  shall  be  paid  by  the  state  as  a  part 


of  its  contribution  to  the  total  cost  of  the 
project. 

(2)  The  expenditure  of  funds  under 
this  subpart  may  be  applied  only  to 
projects  for  which  a  proposal  has  been 
evaluated  under  paragraph  (b)  of  this 
section  and  approved  by  the  Secretary, 
except  that  up  to  $25,000  each  fiscal 
year  may  be  awarded  to  a  state  out  of 
the  state's  regular  apportionment  to 
carry  out  an  "enforcement  agreement." 
An  enforcement  agreement  does  not 
require  state  matching  funds. 

(0  Prosecution  of  work.  All  work  nuist 
be  performed  in  accordance  with 
applicable  state  laws  or  regulations, 
except  when  such  laws  or  regulations 
are  in  conflict  with  Federal  laws  or 
regulations  such  that  the  Federal  law  or 
regulation  prevails. 

§253.23    Other  funds. 

(a)  Funds  for  disaster  assistance.  (1) 
The  Secretary  shall  retain  sole  authority 
in  distributing  any  disaster  assistance 
funds  made  available  under  section 
308(b)  of  the  Act.  The  Secretary  may 
distribute  these  funds  after  he  or  she  has 
made  a  thorough  evaluation  of  the 
scientific  information  submitted,  and 
has  determined  that  a  commercial 
fishery  failure  of  a  fishery  resource 
arising  from  natural  or  undetermined 
(.auses  has  o<:curred.  Funds  may  only  be 
used  to  restore  the  resource  affected  by 
the  disaster,  and  only  by  existing 
methods  and  technology.  Any  fishery 
resource  used  in  computing  the  states' 
amount  under  the  apportionment 
formula  in  §  253.21(a)  will  qualify  for 
funding  under  this  section.  The  Federal 
share  of  the  cost  of  any  activity 
conducted  under  the  disaster  provision 
of  the  Act  shall  be  limited  to  75  percent 
of  the  total  cost. 

(2)  In  addition,  pursuant  to  section 
308(d)  of  the  Act.  the  Secretary  is 
authorized  to  award  grants  to  persons 
engaged  in  commercial  fisheries,  for 
uninsured  losses  determined  by  the 
Secretary  to  have  been  suffered  as  a 
direct  result  of  a  fishery  resource 
disaster.  Funds  may  be  distributed  by 
the  Secretary  only  after  notice  and 
opportunity  for  public  comment  of  the 
appropriate  limitations,  terms,  and 
conditions  for  awarding  assistance 
under  this  section.  Assistance  provided 
under  this  section  is  limited  to  75 
percent  of  an  uninsured  loss  to  the 
extent  that  such  losses  have  not  been 
compensated  by  other  Federal  or  State 
programs. 

(b)  Funds  for  interstate  commissions. 
Funds  authorized  to  support  the  efforts 
of  the  three  chartered  Interstate  Marine 
Fisheries  Commissions  to  develop  and 
maintain  interstate  fishery  management 
plans  for  interjurisdictional  fisheries 


will  be  divided  equally  among  the 
Commissions. 

§  253.24    Administrative  requirements. 

Federal  assistance  awards  made  as  a 
result  of  this  Act  are  subject  to  all 
Federal  laws.  Executive  Orders,  Office 
of  Management  and  Budget  Circulars  as 
incorporated  by  the  award;  Department 
of  Commerce  and  NOAA  regulations; 
policies  and  procedures  applicable  to 
Federal  financial  assistance  awards:  and 
terms  and  conditions  of  the  awards. 

PART  25S-{REMOVED] 

4.  Under  the  authority  of  46  U.S.C. 
1271-1279,  part  255  is  removed. 
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ACTION:  Final  rules. 


SUMIWARY:  Rule  1.12  of  the  Commodity 
Futures  Trading  Commission 
(Commis.sion  or  CFTC)  sets  forth  the 
financial  early  warning  reporting 
requirements  for  futures  commission 
merchants  (P'CMs)  and  introducing 
brokers  (IBs),  which  are  designed  to 
afford  the  Commission  and  indu.str\ 
self- regulatory  organizations  (SROs) 
sufficient  advance  notice  of  a  firm's 
financial  or  operational  problems  to  take 
such  protective  or  remedial  action  as 
may  be  needed  to  assure  the  safety  of 
customer  funds  and  the  integrity  of  the 
marketplace.  The  Commission  has 
determined  to  adopt  amendments  to 
Commission  Rule  1.12.  applicable  to 
FCMs  only,  that  will:  amend  paragraph 
(g)  to  require  the  reporting  of  a 
reduction  in  net  capital  of  20  percent  or 
more  within  two  business  days  and  a 
planned  reduction  in  excess  adjusted 
net  capital  of  30  percent  or  more  two 
business  days  prior  thereto,  and  to  make 
that  paragraph  applicable  to  all  FCMs, 
rather  than  just  those  FCMs  subject  to 
the  risk  assessment  reporting 
requirements  of  Commission  Rule  1.15: 
require  reporting  of  a  margin  call  that 
exceeds  an  FCM's  excess  adjusted  net 
capital  which  remains  unanswered  by 


the  close  of  business  on  the  day 
following  the  issuance  of  the  call  and 
require  reporting  by  an  FCM  when-ever 
its  excess  adjusted  net  capital  is  less 
than  six  percent  of  the  maintenance 
margin  required  to  support  positions  of 
noncustomers  carried  by  the  FCM. 
unless  the  noncustomer  is  it.sell  subjet.l 
to  the  Commission's  minimum  financial 
requirements  for  an  FCM  or  the 
Securities  and  Exchange  Commission  s 
(.SEC's)  minimum  financial 
requirements  for  a  sei:urities  broker- 
dealer  (ED) 

The  Commission  has  also  determined 
to  adopt  amendments  to-  Rules 
1.17(a)(l)(i)and  (iil  to  (a)  increase  the 
minimum  required  dollar  amount  of 
adjusted  net  capital  for  FCMs  from 
$50,000  to  $250,000,  (b)  increase  the 
minimum  required  dollar  amount  of 
adjusted  net  capital  for  IBs  from  $20  )()(j 
to  $30,000.  and  (c)  make  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  for  its 
member  FCMs  and  IBs  an  element  of  the 
Commission's  minimum  financial 
requirements  for  FCMs  and  IBs:  Rule 
l.l''(h)(2)(vii)  with  respect  to  the 
procedure  to  obtain  approval  for 
prepayment  of  subordinated  debt:  and 
Rule  i.58.  which  governs  gross 
collection  of  exchange-set  margm>  for 
omnibus  a(.counts.  to  make  it  appliciibie 
to  omnibus  accounts  earned  b\  *-'C,Ms 
for  foreign  brokers.  The  Commission 
believes  that  these  amendments  will 
conform  the  Commission  s  rules  with 
those  of  SROs  and  therefore  should  not 
require  changes  in  the  operations  of 
most  firms.  In  addition,  the  Commission 
has  determined  that  the  five  percent 
capital  charge  for  unsecured  receivables 
from  a  foreign  broker  will  not  apply 
where  the  receivables  represent  deposits 
required  to  maintain  futures  or  options 
positions,  the  foreign  broker  has  Ijeen 
granted  comparability  relitf  under 
Commission  Rule  30  10.  and  tht^  asset  is 
held  in  accordance  with  the  reievan! 
grant  of  relief  under  Rule  30.10  at  the 
foreign  broker,  with  another  foreign 
broker  that  has  been  granted 
comparabilitv  relief  under  Commission 
Rule  30.10,  or  at  a  depository  in  the 
same  jurisdiction  as  either  foreign 
broker  in  accordance  with  Connnissioii 
Rule  30.7. 

EFFECTIVE  DATE:  May  31.  199fi 
FOR  FURTHER  INFORMATJON  CONTACT:  Paul 
H.  Bjamason.  (r..  Chief  Accountant,  oi 
Lawrence  B.  Patent.  Associate  Chief 
Counsel.  Division  of  Trading  and 
.Market-s.  Commodity  Futures  Trading 
Commission.  1155  21st  Street.  N AV., 
Washington,  D.C.  20581.  telephone 
(202)  418-5459  or  418-5439. 
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SUPPLEMBfTARY  INFORMATION: 
I.  Early  Warning  Rules 

A.  Reportable  Events  in  General 

The  Commission  has  required  each 
FCM  '  to  report  to  the  Commission  and 
to  the  FCM's  designated  self-regulatory 
organization  (DSRO)  certain  events 
pertaining  to  the  FCM's  financial 
condition,  the  FCM's  procedures  for 
safeguarding  customer  and  firm  assets, 
and  its  ability  to  monitor  its  financial 
condition  through  an  appropriate 
system  of  records  and  reports.  The 
purpose  of  such  reporting  is  to  make  the 
Commission  and  the  FCM's  DSRO 
aware  of  circumstances  that  have  or 
potentially  could  have  a  negative  impact 
on  the  FCM's  ability  to  carry  on  normal 
business  operations  consistent  with  the 
Commission's  prudential  requirements 
and  pose  a  potential  threat  to  customer 
funds  or  the  FCM's  Hnancial  integrity. 
Receipt  of  such  notices  results  in  a 
heightened  degree  of  surveillance  over 
the  FCM  by  the  Commission  and  the 
DSRO.  The  events  to  be  reported 
include  undercapitalization,  the  FCM's 
adjusted  net  capital  being  below  its 
early  warning  level  (i.e.,  150  percent  of 
the  minimum  required),  failure  to 
maintain  current  books  and  records,  the 
existence  of  material  inadequacies  in 
the  FCM's  accounting  systems  or 
interna!  controls,  and  the  issuance  of  a 
margin  call  exceeding  the  FCM's 
adjusted  net  capital.  Collectively,  these 
are  known  as  the  Commission's  early 
warning  reporting  requirements  and  are 
set  forth  in  Rule  1.12.  With  respect  to 
notices  relative  to  reductions  in  capital, 
one  purpose  of  this  nilemaking  has  been 
to  harmonize  required  notices  to  the 
SEC  and  relevant  futures  and  securities 
SROs. 

B.  Background  of  This  Rulemaking 

On  March  1,  1994,  the  Commission 
published  proposed  Risk  Assessment 
Rules  for  Holding  Company  Systems,  59 
FR  9689.  Certain  portions  of  these 
proposals  were  adopted  as  final  rules  by 
the  Commission.  59  FR  66674  (Dec.  28, 
1994).  The  proposed  risk  as.sessnient 
rules  generally  would  have  required, 
inter  alia,  an  FCM  to  notify  the 
Commission  of  certain  events  or 
transactions  that  would  reduce  or 
potentially  reduce  the  P'CM's  net 
capital.  These  "triggering"  events  were 
originally  proposed  to  be  included  in  a 
new  Rule  l.l.S  as  part  of  thr  risk 


'  Kul«  112  also  r«]iiiri's  (  Brtain  n-ports  from 
KCiMs.  Uls.  .»nd  exchange  (.lcarin^  or>>dni7aliun.s 
The  nilo  .itncnilnienis  Ihat  have  Ijeen  .iilop(tHl  rwlale 
only  lo  reporting  \t\  FCVts   Nn  Lh.iiigc»  have  bneti 
made  with  rasped  In  repcjrti'ig  reqiiiremcnt.s 
impospil  oil  KCM  .ippliraiila.  IBs  or  IB  applirants, 
or  cieanng  urganizations. 


assessment  reporting  rules.  However, 
several  of  the  commenters  on  the  risk 
assessment  proposals  suggested  that  the 
reporting  of  certain  of  these  trigeering 
events  should  more  appropriately  be 
part  of  the  Commission's  early  warning 
reporting  system  set  forth  in  Rule  1.12, 
and  the  Commission  agreed.  Therefore, 
when  the  Commission  adopted  as  part 
of  the  risk  assessment  rulemaking  one  of 
the  triggering  provisions  relating  to 
declines  in  an  FCM's  adjusted  net 
capital,  that  provision  was  adopted  as 
Rule  1.12(g)  instead  of  as  a  provision  of 
Rule  1.15,  and  was  made  applicable 
only  to  those  FCMs  which  are  required 
to  file  reports  under  Rule  1.15.^ 

Certain  commenters  on  the  risk 
assessment  proposals  had  suggested  that 
the  notice  provision  relating  to  declines 
in  capital  should  be  applicable  to  all 
FCMs,  not  just  those  subject  to  the  risk 
assessment  rules.  The  Commission 
agreed,  but  was  concerned  that  FCMs 
which  believed  that  they  were  not 
subject  to  the  risk  assessment  rules  may 
not  have  availed  themselves  of  the 
opportunity  to  comment  upon  the 
Commission's  March  1994  risk 
assessment  proposals,  including  the 
provision  adopted  as  Rule  1.12(g). 
Therefore,  the  Commission  adopted 
Rule  1.12(g]  in  December  1994  as 
applicable  only  to  those  FCMs  subject  to 
the  risk  assessment  rules  and  at  the 
same  time  proposed  to  amend  Rule 
1.12(g)  to  make  the  reporting  of  capital 
declines  applicable  to  all  FCMs.  59  FR 
66822  (Dec.  28,  1994).  In  the  same 
Federal  Register  release  which 
announced  the  proposed  amendment  to 
Rule  1.12(g),  the  Commission  also 
proposed  lo  make  certain  other  changes 
to  the  early  warning  system  as  an 
adjunct  to  its  risk  assessment  initiative 
and  in  response  to  comments  received 
on  the  March  1994  risk  assessment  rule 
proposals  which  would:  (1)  require  an 
FCM  to  report  a  margin  call  that  exceeds 
its  excess  adjusted  net  capital  and 
remains  unanswered  by  the  close  of 
business  on  the  day  following  the 
issuance  of  the  call  (proposed  Rule 
1.12(f)(4));  and  (2)  require  an  FCM  to 
report  whenever  its  excess  adjusted  net 
capital  is  less  than  six  percent  of  the 
maintenance  margin  required  to  support 
proprietary  and  noncustomer  positions 
carried  by  the  FCM  (proposed  Rule 
1.12(0(5)). 

Thf!  Commission  originally  permitted 
30  days  for  public  comment  on  the 
proposed  amendments  to  Rule  1.12  and 
it  extended  the  comment  period  for  an 
ndditional  .10  days  in  response  to  a 


request  from  the  Securities  Industry 
Association  (SLA).  60  FR  7925  (Feb.  10, 
1995).  The  Commission  received  six 
written  comments  on  these  proposals, 
including  two  from  contract  markets 
(Chicago  Board  of  Trade  (CBT)  and 
Chicago  Mercantile  Exchange  (CME)), 
two  from  trade  associations  (Futures 
Industry  Association  (FIA)  and  SIA), 
one  from  an  FCM,  Bielfeldt  &  Company 
(Bielfeldt),  and  one  from  an  associated 
person,  Alvin  L.  Goldberg.  The 
Commission's  Ehvision  of  Trading  and 
Markets  (Division)  also  received  two 
letters  from  the  Intermarket  Financial 
Surveillance  Group  (IFSG).»  dated 
February  22  and  April  8,  1996, 
respectively,  which  bear  directly  upon 
one  of  these  prof>osals  and  have  been 
considered  along  with  the  other 
comment  letters. 

The  Commission  has  carefully 
considered  the  conunents  received.  The 
Commission  has  determined  to  adopt 
the  proposed  amendment  concerning 
unanswered  margin  calls  as  proposed. 
The  Commission  has  also  determined, 
based  upon  a  review  of  the  comments 
and  its  own  reconsideration  of  the 
proposal,  that  the  provision  of  the  early 
warning  system  for  FCMs  requiring  a 
comparison  of  excess  adjusted  net 
capital  to  six  percent  of  the  maintenance 
margin  level  will  only  apply  to  those 
positions  carried  by  an  FCM  on  behalf 
of  a  noncustomer  that  is  not  itself 
subject  to  the  Commission's  minimum 
Hnancial  requirements  for  an  FCM  or 
the  minimum  financial  requirements  of 
the  SEC  for  a  BD.  The  Commission  is 
therefore  not  adopting  Rule  1.12(f)(5)  as 
proposed,  which  would  have  applied 
six  percent  of  the  maintenance  margin 
level  to  all  positions  held  in 
noncustomer  and  proprietary  accounts. 
The  Commission  has  further  determined 
to  modify  slightly  the  standards  in  Rule 
1.12(g)  concerning  notice  of  substantial 
declines  in  capital  in  light  of  the 
comments  received,  particularly  the 
IFSG  letters,  and  its  own 
reconsideration  of  the  issue.  The 
Commission  has  also  clarified  certain 
matters  in  response  to  issues  raised  in 
the  comment  letters,  as  discussed  more 
fully  below. 

C.  Reductions  in  Capital 

As  noted  above,  the  Commission  in 
December  1994  added  to  the  list  of 


-  The  Ijiilanrt  of  the  proposed  trigger  event 
provisions  remains  under  consideration  by  the 
Commission. 


'The  IFSG  was  formed  in  1^88  lo  provide  a 
coordinating  bodv  to  address  financial  surveillance 
issues  relevant  lo  both  futures  and  .securities 
markets.  It  includes  representatives  of  most  of  the 
principal  commodity  and  securities  exchanges  as 
well  as  the  National  Futures  Association  (NFA)  and 
the  National  Asjiocialinn  of  Securities  Dealers,  Inc. 
Staff  members  of  the  CFTC  and  of  the  SEC 
frequently  attend  IFSG  meetings  as  observers. 


reportable  events  under  Rule  1.12  a  new 
paragraph  (g),  requiring  that  certain 
FCMs  (i.e.,  those  FCMs  required  to  file 
risk  assessment  reports)  report  capital 
declines  which  may  not  necessarily 
result  in  the  FCM  being 
undercapitalized  or  its  capital  declining 
below  early  warning  levels,  but  which 
are  sufficiently  material  to  the  FCM's 
regulatory  capital  to  warrant  enhanced 
monitoring  by  the  Commission  and  the 
FCM's  DSRO." 

The  event  currently  required  to  be 
reported  under  Rule  1.12(g)  is  the 
occurrence  of  any  transaction  or 
condition  that  results  in  a  reduction  of 
more  than  20  percent  in  the  adjusted  net 
capital  of  an  FCM  from  that  reported  in 
the  most  recent  financial  report  filed 
with  the  Commission  pursuant  to 
Commission  Rule  1.10.'  The  rule  draws 
a  distinction,  with  respect  to  when  the 
event  must  be  reported,  between  those 
events  occurring  in  the  normal  course  of 
business  and  those  which  are 
extraordinary.  If  the  decline  in  adjusted 
net  capital  is  due  to  activities  in  the 
normal  course  of  an  FCM's  business,  the 
reduction  is  to  be  reported  within  two 
business  days  following  the  event. 
These  events  are  not  normally  plaiuied 
for  in  advance,  such  as  operating  losses, 
proprietary  trading  losses  or  increased 
charges  against  net  capital.  However, 
where  a  transaction  or  series  of 
transactions  is  planned  to  be  taken 
which  will  reduce  adjusted  net  capital 
by  more  than  20  percent,  the  notice 
must  be  filed  at  least  two  business  days 
in  advance  of  the  transaction  or  series 
of  transactions.*  This  would  permit 
Commission  or  DSRO  staff  to  make 
further  inquiries  concerning  the 
transaction  before  the  transaction  is 
effected  to  assure  that  the  FCM  has 
adequately  considered  the  effect  of  the 
transaction  on  its  overall  liquidity. 


<  There  are  approximately  190  FCMs  required  to 
fife  risk  assessment  reports,  and  the  extension  of 
Rule  1.12(g)  would  cover  the  remaining  FCMs, 
approximately  70  firms. 

'  Certain  exchanges  have  a  similar  requirement. 
The  rule  amendment  whose  adoption  is  ar^nounced 
herein  is  intended  to  induce  all  SROs  to  conform 
their  similar  rules  to  the  Commission  requirement. 
See  CME  Rule  972A:  CBT  Rule  285.03:  New  York 
Mercantile  Exchange  Rule  2.14(d)  and  Clearing  Rule 
9.22(c)(i)  and  (ii):  Commodity  Exchange,  Inc.  Rule 
7.08(a):  Coffee.  Sugar  and  Cocoa  Exchange,  Inc. 
Clearing  Rule  302(c)(i):  Kan.sas  City  Board  of  Trade 
Ru  le  1 3 1 1 .00:  Kansas  City  Board  of  Trade  Clearing 
Corporation  Rule  8.01(c);  and  Minneapolis  Grain 
Exchange  Rule  2088.00. 

*The  SEC  also  has  a  similar  rule.  Rule  240.15t3- 
1(e)(1).  17  CFR  240.15c3-l(e)(l)(1995),  which 
requires  a  BD  to  provide  notice  two  business  days 
prior  to  withdrawals  of  equity  capital  that  on  a  net 
basis  exceed  in  the  aggregate  in  any  30  calendar  day 
period.  30  percent  of  the  firms  excess  net  capital, 
or  two  business  days  after  ?uch  withdrawals  during 
any  30  calendar  day  period  exceed  20  percent  of  the 
firm's  excess  net  capital. 


Ideally,  an  explanation  would  be 
included  to  facilitate  this  process.  The 
rule  does  not  provide  for  Commission 
approval  or  disapproval  of  the 
transaction  prior  to  the  FCM  effecting 
the  transaction,  nor  does  it  provide  a 
means  for  the  Commission  to  delay  or 
prevent  the  FCM  from  carrying  out  the 
transaction.^ 

The  filing  under  Rule  1.12(g)  is  to  be 
made,  in  accordance  with  Rule  1.12(b), 
with  the  regional  office  of  the 
Commission  with  which  the  FCM 
normally  files  its  financial  reports  under 
Rule  1.10.  with  the  principal  office  of 
the  Commission  in  Washington,  D.C., 
with  the  FCMs  DSRO  and  with  the  SEC 
if  the  FCM  is  also  registered  as  a  BD. 
Rule  1.12(g)  also  provides  that, 
following  receipt  of  a  notice  from  an 
FCM,  the  Director  of  the  Division,  or  the 
Director's  designee,  may  request 
additional  information  concerning  the 
effect  of  the  reported  event  on  the 
FCM's  financial  or  operational 
condition. The  FCM  is  required  to 
provide  such  additional  information 
within  three  business  days,  or  sooner  if 
the  Division  believes  prompter  filing  is 
needed  to  address  the  condition  causing 
the  filing  of  the  early  warning  notice 
and  so  requests. 

As  adopted  in  December  1994,  Rule 
1.12(g)  applies  only  to  those  FCMs 
which  are  required  to  file  reports  with 
the  Commission  under  the  risk 
assessment  rules.  Several  commenters 
on  the  Commission's  March  1994  risk 
assessment  proposals,  including  FIA 
and  NFA,  suggested  that  the  reporting 
requirement  now  in  paragraph  (g)  be 
made  applicable  to  all  FCMs,  not  just 
those  required  to  report  under  Rule 
1.15.  The  Commission  agreed  that  this 
reporting  requirement  serves  to  alert  the 
Commission  and  DSRO  to  potential 
problems  resulting  from  transactions 
that  affect  an  FCM  directly  and  therefore 
should  not  be  limited  to  those  FCMs 
subject  to  the  risk  assessment  rules. 
Since  FCMs  that  believed  they  were  not 
subject  to  the  risk  assessment  rules  may 
not  have  taken  the  opportunity  to 
comment  on  the  Commission's  March 
1994  risk  assessment  rule  proposals,  the 
Commission  determined  to  publish 
these  proposed  changes  to  Rule  1.12(g) 
for  comment. 

All  of  the  commenters  on  the 
Commission's  December  1994  proposals 
addressed  the  Commission's  proposal 


concerning  Rule  1.12(g).  Two 
commenters  expressed  support  for  the 
extension  of  Rule  1.12(g)  to  all  FCMs. 
Three  commenters  noted  that  several 
regulators  and  SROs  had  similar,  but 
slightly  diSerent,  requirements  in  this 
area,  lliey  further  pointed  out  that  the 
IFSG  was  attempting  to  develop  a 
consensus  on  how  to  harmonize  the 
various  requirements  directed  at  the 
same  types  of  reporting  and  requested 
that  the  Commission  not  adopt  its 
proposals  until  the  IFSG  completed  its 
study.  One  of  these  commenters,  FIA, 
suggested  in  the  alternative  that  the 
Commission  adopt  a  "no-action" 
position  to  permit  an  FCM  to  follow  a 
related  rule  of  its  DSRO  or  the  New 
York  Stock  Exchange.  Inc.  (NYSE),  as 
elected  by  the  FCM.  The  IFSG  reported 
on  its  harmonization  efforts  in  its  letters 
to  the  Division  dated  February  22  and 
April  8, 1996  and  stated  that  the 
Commission  and  SEC  should  adopt 
similar  rules  which  would  require  two 
business  days  prior  notice  when  excess 
adjusted  net  capital  is  to  be  reduced  30 
percent  or  more  and  notice  within  two 
business  when  net  capital  has  been 
reduced  by  20  percent  or  more.* 

As  noted  above,  the  Commission 
requested  comment  as  to  whether  Rule 
1.12(g)  should  establish  a  mechanism  by 
which  the  Commission  could  delay  or 
prevent  an  FCM  from  carrying  out 
planned  transactions  that  would  reduce 
adjusted  net  capital  by  more  than  20 
percent.  Three  commenters  stated  that 
the  Commission  should  not  be  able  to 
delay  or  prevent  capital  reductions.  A 
fourth  commenter,  SLA,  stated  that  for 
firms  dually  registered  as  FtlMs  and 
BDs,  only  the  SEC  should  have  such 
authority,  but  it  supported  CFTC 
authority  to  delay  or  prevent  capital 
reductions  for  other  FCMs  (i.e..  those 
not  also  registered  as  BDs).  Although  it 
did  not  directly  address  the  question 
posed  by  the  Commission,  the  FCM 
commenter,  Bielfeldt,  stated  that  no 
notice  under  Rule  1.12(g)  should  be 
required  with  respect  to  capital 
reductions  resulting  from  planned 
transactions.  Another  commenter,  Mr. 
Goldberg,  expressed  his  belief  that  the 
capital  rules  as  written  do  not  require 


'  As  more  fully  discussed  below,  the  Commission 
requested  comment  as  to  whether  Rule  1.12(g) 
should  establish  a  mechanism  by  which  the 
Commission  could  delay  or  prevent  an  FCM  from 
carrying  out  the  transaction.  The  SEC  has  authority 
to  restrict  capital  withdrawals  for  up  lo  twenty 
business  days  under  certain  conditions.  17  CFR 
240.15c  3-l(e)(3)(1995). 


'IFSG's  first  letter  dated  February  22. 1996. 
which  was  superseded  by  its  April  8.  1996  letter, 
recommended  that  the  notices  be  made  48  nours. 
rather  than  two  business  days,  prior  lo  or  following 
the  event,  and  that  such  notices  be  ba.sed  upon  net 
capital  declines  in  either  situation,  rather  than  jpon 
a  decline  in  excess  adjusted  net  capital  wilh  respect 
to  prior  notice.  The  prior  notice  rule  adopted  herein 
is  the  same  as  that  of  the  SEC  ad|usled  lo  apply  lo 
FCMs  and  the  subsequent  notice  in  the  same  as  that 
required  by  the  NYSE  so  adjusted  FCM?  ihdi  are 
EDs  will  continue  to  have  to  tile  anv  adaiiioiial 
notices  required  by  the  SEC:  which  .r  the  case  of 
post-reduction  notices  may  include  !.onie  notices 
triggered  by  hairt:uts 


UMI 
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firms  to  establish  systems  to  monitor 
capital  on  a  day-to-day  basis:  in  his 
view,  it  is  sufficient  if  a  firm  can,  at  a 
Inter  date,  demonstrate  that  it  was  in 
compliance  on  any  date.  Therefore,  Mr. 
Goldberg  believes  that  the  effect  of 
planned  transactions  on  a  firm's  capital 
would  not  be  readily  determinable, 
rendering  a  firm  incapable  of  providing 
early  warning  with  respect  to  such 
transactions. 

There  were  two  other  comments 
related  to  the  proposed  amendment  of 
Rule  1.12(g).  Two  commenters 
requested  clarification  that  notice  under 
the  rule  would  not  be  required  with 
respect  to  repayment  or  prepayment  of 
subordinated  debt,  since  separate  notice 
of  such  events  and  DSRO  approval  is 
already  required.  Another  commenter 
stated  that  the  calculation  used  in  Rule 
1.12(g)  should  be  based  upon  net 
capital,  as  modified  by  the  dollar 
amount  of  deficit  and  undermargined 
accounts,  rather  than  adjusted  net 
capital. 

The  Commission  has  carefully 
considered  these  comments  and  has 
determined  to  amend  Rule  1.12(g) 
consistent  with  the  suggestions  of  the 
IFSC*  The  Commission  believes  that 
this  action  will  make  its  rule  concerning 
capital  reductions  consistent  with  the 
SEC's  rule  and  the  niles  of  futures  and 
securities  industry  SROs  in  this  area. 
The  IFSG's  letters  were  jointly 
addressed  to  the  Division  and  to  the 
SEC's  Division  of  Market  Regulation 
(DMR)  and  the  Division's  staff  has  been 
in  contact  with  DMR  staff  to  assure 
similarity  of  treatment  regarding  early 
warning  notices  related  to  capital 
reductions.  The  Commission's 
December  1995  proposals,  which  are 
discussed  more  fully  below,  as  well  as 
the  Commission's  February  1996 
proposals.'"  were  intended  to  conform 


••The  IFSCVs  April  8.  1996  letter  made  two  ottier 
suggestions  in  addition  to  those  referred  to  above 
which  were  that:  (1)  notice  not  be  triggered  by  a 
fiiture.s  or  securities  transaction  in  the  ordinary 
course  of  business  between  an  FCM  and  an  affiliate 
where  the  FCM  makes  pavment  to  or  on  behalf  of 
such  afniiate  for  such  transaction  and  then  receives 
payment  from  such  affiliate  for  such  transaction 
within  two  business  days  from  the  liate  of  the 
transaction:  and  U]  an  FCM's  DSRO  have  discretion 
to  exempt  the  FCM  from  fding  notice  under  Rule 
1  12(g)  where  withdrawals,  advances  or  loans  in  the 
•iggri^Hte,  on  a  net  t)asis.  equal  $5(M).00O  or  less. 
The  Commission  is  adopting  the  former  suggestion 
as  a  proviso  to  Rule  1.12(g).  As  to  the  second 
suggestion.  Commission  staff  discu.sscd  the  issue 
with  an  IFSG  representative,  who  staled  that  it  was 
included  in  the  letter  since  the  SEC  rule  provides 
for  such  exemptions.  The  IFSC  representative 
further  indicated  that  such  a  provision  was  not  an 
issue  of  concern  to  the  futures  mdustry  members  of 
IFSG  so  the  Commission  Is  not  Including  it  in  Rule 
1.12(g). 

'"61  FR  70B0  (Feb.  26.  1996).  These  proposals 
concerned  the  financial  reporting  cycle  and  the 
debt -equity  ratio  rt3i)uirRmenis  for  FCMs  and  IBs 


Commission  minimum  financial  and 
related  reporting  requirements  with 
those  of  the  SRC3s  and  SEC  in  various 
areas,  as  recommended  by  several 
participants  in  the  Commission's 
roundtable  on  capital  issues  held  on 
September  18,  1995.  A  uniform 
approach  among  the  Commission,  SEC 
and  the  SROs  with  respect  to  notices  of 
major  capital  reductions  should 
simplify  the  reporting  requirements  for 
FCMs  that  are  also  BDs  and/or  members 
of  more  than  one  futures  or  securities 
SRO,  eliminating  needless 
inconsistencies  among  required  notices 
relating  to  the  same  types  of 
circumstances,  and  provide  consistent 
and  sufficient  information  to  financial 
regulators  and  SROs  to  permit  them  to 
monitor  effectively  the  financial 
condition  of  firms  under  their 
jurisdiction. 

The  Commission  notes  that  basing  the 
event  requiring  notice  within  two 
business  days  upon  a  decline  in  net 
capital  rather  than  adjusted  net  capital 
as  currently  in  the  rule  will  require 
larger  reductions  to  trigger  the  notice 
since  net  capital  will  normally  exceed 
adjusted  net  capital.  Conversely,  since 
the  prior  notice  requirement  will  be 
based  upon  a  decline  in  excess  adjusted 
net  capital  rather  than  adjusted  net 
capital  as  currently  in  the  rule,  smaller 
reductions  could  trigger  the  notice  since 
adjusted  net  capital  will  necessarily 
exceed  excess  adjusted  net  capital, 
despite  the  fact  that  the  percentage 
decline  required  to  trigger  prior  notice 
has  been  increased  from  20  to  30 
percent.  The  Commission  believes  that 
it  has  now  achieved  a  balanced 
approach  in  this  area  that  implements 
its  ongoing  resolve  to  streamline  its 
rules  and  avoid  unnecessary  duplication 
or  redundant  or  inconsistent 
requirements  to  the  extent  consistent 
with  customer  protection.  It  also  further 
harmonizes  the  Commission's  rules 
with  SEC  rules  and  takes  account  of  the 
ongoing  harmonization  project  of  the 
IFSG.  I' 

The  Commission  has  also  determined 
not  to  establish  a  mechanism  whereby  it 
could  delay  or  prevent  an  FCM  from 


'  I  For  an  FCM  dually  registered  as  a  BD  and 
taking  advantage  of  the  option  available  under 
Commission  Rule  1.10(h)  to  file  a  copy  of  its 
Financial  and  Operational  Combined  Uniform 
.Single  (F(X:U.S)  Report  in  lieu  of  Form  1-FR-FCM 
(which  includes  about  one-half  of  all  FCMs).  the 
calculation  for  subsequent  notice  would  be  based 
upon  'tenlallve  net  capital"  as  set  forth  in  SEC  Rule 
240.15C3-1.  i.e..  net  capital  before  securities 
haircuts,  and  the  calculation  for  prior  notice  would 
be  based  upon  "excess  net  capital."  The 
Commission's  definition  of  net  capital  and  the 
.SEC's  definition  of  tentative  net  capital,  as  well  as 
the  Commissiotl's  definition  of  excess  adjusted  net 
1  apllal  and  the  SEC's  definition  of  excess  net 
capital,  are  for  practical  purposes  the  same. 


carrying  out  planned  transactions  that 
would  reduce  excess  adjusted  net 
capital  by  30  percent  or  more.  The 
Commission  continues  to  view  the  early 
warning  requirements  under  Rule  1.12 
as  essentially  a  mechanism  for 
notification  of  situations  that  have  or 
potentially  could  have  a  negative  impact 
on  a  firm's  ability  to  carry  on  normal 
business  operations  consistent  with  the 
Commission's  prudential  requirements 
and  that  pose  a  potential  threat  to 
customer  funds  or  a  firm's  financial 
integrity.  In  the  case  of  a  planned 
reduction,  the  Commission  believes  that 
an  explanation  should  accompany  the 
notice.  Although  the  Commission's  staff 
may  wish  to  discuss  reported  events 
with  the  FCM, '2  the  Commission  does 
not  believe  that  a  formal  mechanism  to 
delay  or  prevent  events  giving  rise  to  a 
notice  under  Rule  1.12(g)  is  warranted 
at  this  time.  The  Commission  currently 
has  the  authority  to  require  specific 
reports  from  custodians  upon  the 
transfer  of  segregated  funds  in  certain 
circumstances  and  also  requires  100 
percent  segregation  of  customer 
obligations  unlike  the  SEC  that  has  a 
more  limited  requirement.  These  two 
authorities  make  it  less  likely  that  there 
could  be  a  "run"  on  a  futures  firm  or  a 
misappropriation  of  segregated  funds 
without  additional  authority  to  preclude 
reductions  of  capital.  Moreover,  the 
Commission  is  aware  of  the  need  for 
regulators  to  be  sensitive  to  the  liquidity 
needs  of  a  holding  company  system  as 
a  whole  consistent  with  its 
responsibilities  to  the  regulated  entity. 

The  Commission  also  wishes  to 
respond  to  the  comments  of  Bielfeldt 
and  Mr.  Goldberg  that  no  notice  should 
be  required  or  can  be  prepared  with 
respect  to  capital  reductions  resulting 
from  planned  transactions.  As  the 
Commission  stated  when  it  published  ' 
the  proposals: 

The  Commission's  early  warning  rules 
relating  to  an  FCM's  level  of  capital 
contemplate  that  the  FCM  will  have  systems 
in  place  to  monitor  its  capital  levels  and  its 
compliance  with  the  Commission's  net 
capital  rules  on  a  day-to-day  basis.  The 
Commission  requires  each  FCM  to  be  able  to 
demonstrate  its  capital  compliance  at  any 
time  and  not  just  on  a  required  formal 
computation  or  filing  date."  Consequently. 


'^The  Commission  notes  that  Rule  1.12(g)(3) 
provides  that  the  Director  of  the  Division  or  the 
Director's  designee  may  require  an  FCM  filing  a 
notice  under  Rule  1.12(g)  to  furnish  additional 
information.  The  Commission  believes  that  It  is 
important  to  maintain  this  flexibility  and  this  Is 
another  reason  why  early  warning  notices  should  be 
filed  with  the  Commission  as  well  as  the  DSRO  and 
not  only  with  the  latter  as  Bielfeldt  suggested. 

"See  Commission  Rules  1.17(a)(3)-(5)  and 
1.18(b).  17  CFRl.l7(a)(3)-(5)  and  1.18(b)  (1995). 


the  effect  of  planned  transactions  on  net 
capital  should  be  readily  determinable. 

"The  Commission  further  notes  that 
since  it  issued  these  proposals,  the 
failure  of  Barings  PLC  has  occurred. 
That  failure  only  reinforces  the  need  for 
FCMs  to  have  robust  internal  controls 
and  capital  monitoring  systems  that 
permit  a  firm  to  assess  its  financial 
position  on  a  day-to-day,  if  not  more 
frequent,  basis. 

In  response  to  the  request  of  two  of 
the  commenters  noted  above,  the 
Commission  wishes  to  make  clear  that 
Rule  1.12(g)  does  not  require  separate 
notice  with  respect  to  repayment  or 
prepayment  of  subordinated  debt  since 
an  FQA  must  always  get  approval  for 
prepayment  of  subordinated  debt  from 
its  DSRO  as  discussed  more  fully 
below.'* 

D.  Unanswered  Margin  Calls 

As  part  of  the  March  1994  risk 
assessment  rule  proposals,  the 
Commission  had  proposed  Rule 
1.15(b)(2)(iii),  which  would  have 
required  an  FCM  to  notify  the  Division 
whenever  aggregate  cumulative  losses  in 
all  noncustomer  accounts  exceeded  the 
greater  of:  (A)  in  any  30-day  period.  10 
percent  of  the  last  reported  consolidated 
stockholders'  equity  of  the  FCM's  parent 
or  $50  million,  or  (B)  in  any  12-month 
period,  20  percent  of  the  last  reported 
consolidated  stockholders'  equity  of  the 
FCM's  parent  or  $100  million."  This 
proposal  was  opposed  by  several 
commenters.  Some  of  the  commenters 
suggested  that,  as  an  alternative,  an 
FCM  be  required  to  notify  the 
Commission  within  two  business  days 
after  a  margin  call  to  a  noncustomer 
remains  outstanding  for  two  business 
days,  if  the  margin  call  exceeds  20 
percent  of  the  FCM's  adjusted  net 
capital. 

in  response  to  these  comments,  the 
Commission  determined  in  December 
1994  to  propose  Rule  1.12(f)(4)  which 
would  require  an  FCM  to  file  an  early 
warning  notice  when  a  margin  call  on 
a  customer,  noncustomer  or  omnibus 
account  that  exceeds  the  firm's  excess 
adjusted  net  capital  is  not  answered  by 
the  close  of  business  on  the  day 
following  the  day  the  call  is  made.  The 
Commission's  proposal  would  permit 
FCMs  to  take  into  account  favorable 
market  moves  in  determining  whether 
the  margin  call  would  be  required  to  be 
reported  under  this  rule.  '* 


"SeeCommiMion  Rules  1.17(h)(2)(vii)  and  (viii). 
17  CFR  1.17(h)(2)(vii)  and  (viii)  (1995);  CFTC 
Interpretative  Letter  No.  85-17, 11984-1986 
Transfer  Binder)  Comm.  Kut.  L.  Rep.  (CCH)  122.738 
(Sept.  10,  1985). 

"59  FR  9689,  9706  (March  1.  1994). 

>*S9  FR  66822,  66823-24. 


For  purposes  of  proposed  Rule 
1.12(0(4).  a  margin  call  would  mean  any 
deposit  of  funds  required  by  the  FCM  to 
margin,  guarantee  or  secure  a  futures  or 
commodity  option  position.  Thus,  if, 
with  respect  to  an  exchange-traded 
contract,  the  FCM  requires  a  deposit  in 
excess  of  the  minimum  required 
pursuant  to  exchange  rules,  that  greater 
amount  would  be  the  amount  used  in 
determining  whether  a  call  has  been 
collected  from  an  account  bolder. 
Although  exchanges  may  exempt  firms 
from  the  requirements  of  Commission 
Rule  1.12(f)(3).  which  requires  notice  of 
issuance  of  a  mai^n  call  in  excess  of  a 
firm's  entire  adjusted  net  capital,  the 
Commission  proposed  not  to  permit  the 
granting  of  such  waivers  from  the  Rule 
1.12(f)(4)  notice  requirement.  The 
Commission  also  requested  additional 
comment,  however,  on  the  originally 
proposed  trigger  event  for  which  Rule 
1.12(f)(4)  was  proposed  as  an 
alternative." 

The  contract  market  and  trade 
association  commenters  addressed 
proposed  Rule  1.12(f)(4).  CBT  supported 
the  proposal.  CME,  FIA  and  SIA  stated 
that  the  rule  should  be  based  upon  the 
exchange  minimum  maintenance 
margin  level  only,  since  such  a  rule 
could  otherwise  be  a  disincentive  for 
FCMs  to  establish  higher  internal 
margin  requirements.  FIA  and  SIA  also 
requested  that  the  Commission  allow 
more  time  to  meet  a  margin  call  before 
notice  is  required  if  foreign  customers 
are  involved.  CBT  and  CME  urged  the 
Commission  to  repeal  Rule  1.12(0(3), 
which  requires  an  FCM  to  file  a  notice 
when  an  account  is  undermargined  by 
an  amount  in  excess  of  the  FCM's 
adjusted  net  capital,  since  it  is  little 
used  and  similar  to  the  proposal.  FIA 
suggested  two  clarifications:  (1)  That  the 
Commission  state  that  a  margin  call  is 
usually  issued  on  the  day  following  the 
day  the  accoimt  becomes 
undermargined;  and  (2)  that  the 
provision  be  applied  to  all  commodity 
interest  accounts  subject  to  margining. 
FIA  and  SLA  also  requested  that  the 
Commission  define  "excess  adjusted  net 
capital." 

The  Commission  has  carefully 
considered  these  comments  and  has 
determined  to  adopt  Rule  1.12(0(4)  as 
proposed.  As  to  whether  the  minimum 
margin  standard  in  the  rule  should  be 
the  exchange  minimum  level  or  any 
higher  amount  set  by  the  FCM,  the 
Commission  believes  that  FCMs 
establish  margin  requirements  for 
accounts  based  upon  an  assessment  of 
the  creditworthiness  of  the  account 


owner  and  that  a  Rule  1.12(0(4)  notice 
requirement  should  have  negligible 
impact  in  the  context  of  mai^gin 
requirements  intended  to  safeguard  a 
firm's  financial  position.  Further,  if  the 
Commission  adopted  the  view  of  certain 
commenters  that  the  exchange 
minimum  maintenance  margin  level  is 
the  appropriate  level  for  purposes  of 
Rule  1.12(0(4)  and  an  FCM  set  an 
account's  maintenance  margin  level 
higher  than  the  minimum  requirement 
of  an  exchange,  the  FCM  would  be 
required  to  monitor  the  impact  of  the 
lower  exchange  minimum  requirement 
for  purposes  of  Rule  1.12(0(4).  The 
Commission  believes  that  such  a 
requirement  could  be  more  costly  and 
confusing  to  keep  track  of  than  simply 
requiring  an  FCM  to  treat  a  margin  call 
for  the  account  as  a  margin  call  under 
Rule  1.12(0(4). 

Concerning  the  comment  that  more 
time  Y)e  allowed  to  meet  a  margin  call 
if  foreign  customers  are  involved,  the 
Commission  is  not  persuaded  that  this 
would  be  appropriate.  As  far  back  as  the 
October  1987  market  break,  the  Division 
noticed  a  disproportionate  incidence  of 
customer  defaults  and  liquidations 
attributable  to  foreign  traders.  FCMs 
were  urged  to  establish  procedures  to 
assure  that  they  obtain  adequate 
security  from  foreign  customers  to 
protect  against  the  potential  for  price 
fluctuations  to  result  in  aberrant  margin 
calls  that  could  not  be  readily  satisfied 
by  such  customers  and  that,  for  the 
FCM,  could  be  unduly  costly  or 
impossible  to  recover  were  legal  action 
against  the  customer  ultimately 
required.'*  The  Commission  believes 
that  the  events  that  have  occurred  since 
1987,  including  the  growing 
internationalization  of  the  futures 
markets,  and  the  Commission's 
determination,  as  discussed  below,  to 
require  gross  collection  of  exchange-set 
margin  for  all  omnibus  accounts, 
including  those  originated  by  foreign 
brokers,  lead  to  the  conclusion  that 
margin  calls  attributable  to  foreign 
traders  should  not  be  given  preferential 
treatment  in  the  context  of  the  early 
warning  notice  requirement  of  Rule 

1.12(0(4). 

In  response  to  FIA's  suggestions,  the 
Commission  wishes  to  make  clear  that 
a  margin  call  is  usually  issued  on  the 
business  day  following  the  business  day 
the  account  becomes  undermargined 
and  that  Rule  1.12(0(4)  as  proposed  and 
adopted  ''applies  to  all  accounts  carried 
by  the  futures  commission  merchant 


"See  proposed  Rule  1.15(b)(2)(iii)  in  the  March 
1994  risk  assessment  proposals,  59  FR  9689. 9706. 


!•  Follow-up  Report  on  Fitwncial  Oversight  of 
Slock  Index  Futures  Markets  During  October  1987, 
CFTC  Division  of  Trading  and  Markets,  at  84  (Jan. 
6.  1988). 
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*  *    *  that  are  subject  to  margining 

*  *   *.'■  A.s  to  the  term  "excess  adjusted 
net  capital."  this  means  an  FCM's 
adjusted  net  capital  less  its  required 
minimum  adjusted  net  capital 
computed  in  accordance  with 
Conunission  Rule  1.17.1'*  The 
Commission  further  wishes  to  make 
clear  that  the  notice  required  by  Rule 
1.12(fM4)  must  include  account  name, 
date  of  margin  call,  amount  of  margin 
call  and  the  FCM's  excess  adjusted  net 
capital.  The  Commission  also  believes 
that  Rule  1.12(f)(3)  referred  to  above, 
although  somewhat  similar  to  Rule 
1.12(0(4).  should  continue  as  a  separate 
early  warning  notice  requirement. 

E.  Maintenance  Margin  Factor 

Some  commenters  on  the 
Commission's  March  1994  risk 
as.sessment  proposals  also  suggested 
that,  in  lieu  of  adopting  the  proposal 
referred  to  above  concerning  the 
reporting  of  losses  in  noncustomer 
accounts,  the  Commission  amend  Rule 
1.12  to  add  an  early  warning  reporting 
requirement  to  require  an  FCM  to  report 
to  the  Commission  whenever  its  excess 
adjusted  net  capital  is  less  than  six 
percent  of  the  maintenance  margin 
requirement  applicable  to  positions  in 
proprietary  and  noncustomers' 
accounts.  These  commenters  noted  that 
the  CME  imposes  a  capital  requirement 
on  an  informal  basis  on  its  clearing 
members  that  factors  in  a  pert:entage  of 
proprietary  and  noncustomers  margin 
requirements.  The  Commission 
determined  to  propose  an  amendment  to 
Rule  1.12  in  December  1994  in  line  with 
the  commenters'  suggestions. 

All  of  the  commenters  on  the 
December  1994  propo.sals  addressed  this 
provision  and  stated  that  proprietary 
positions  are  subject  to  haircuts  and 
thus  should  not  be  included  in  the 
calculation  for  an  early  warning  notice 
requirement.'"  The  trade  association 
commenters  also  stated  that  positions 
held  by  noncustomers  who  are  subject 
to  capital  requirements  of  the 
Commission,  or  of  another  regulator  or 
an  SRO.  either  domestic  or  foreign, 
should  not  be  included  in  the 
calculation  required  by  Rule  1.12(0(5). 

The  Clommission  has  reconsidered  its 
proposal  in  light  of  these  comments.  As 
noted  above,  the  proposal  responded  to 
comments  on  the  March  1994  risk 
assessment  proposals  which  apparently 
misread  the  CMF's  requirements,  since 


the  CME  rule  only  adds  a  percentage  of 
noncustomer  margin.  The  Commission 
recognizes  that  proprietary  positions  are 
already  accounted  for  in  the  minimum 
financial  rule  through  haircuts; 
however,  noncustomer  positions  are  not 
and  neither  are  they  factored  into  the 
minimum  financial  requirement  based 
upon  four  percent  of  customer  funds. 
Based  upon  the  comments  and  its 
reconsideration  of  the  issue,  the 
Commission  has  determined  not  to 
include  proprietary  accounts  as  a  factor 
in  determining  whether  notice  is 
required  under  Rule  1.12(0(5). 2' 
However,  noncustomer  accounts  will  be 
included  in  the  calculation  under  Rule 
1.12(0(5),  unless  the  noncustomer  is 
itself  subject  to  the  Commission's 
minimum  financial  requirements  for  an 
FC>M  or  the  SEC's  minimum  financial 
requirements  for  a  BD.  This  is  intended 
to  reflect  the  fact  that  affiliates  rarely 
retain  excess  funds  at  the  clearing  firm. 
The  Commission  will  reassess  whether 
this  exclusion  is  appropriate  in 
connection  with  its  further  review  of  the 
capital  rule  as  a  whole. 

II.  Minimum  Financial  Requirements 
for  FCMs  and  Ifis 

On  December  7, 1995,  the 
Commission  voted  to  propose 
amendments  to  Rule  1.17  to:  (a)  Increase 
the  required  minimum  dollar  amount  of 
adjusted  net  capital  for  FCMs  from 
$50,000  to  $250,000:"  (b)  increase  the 
required  minimum  dollar  amount  of 
adjusted  net  capital  for  "independent" 
IBs  from  $20,000  to  $30,000;"  and  (c) 
make  the  amount  of  adjusted  net  capital 
required  by  a  registered  futures 
assof:iation  for  its  memtjer  FCMs  and 
IBs  an  element  of  the  Commission's 
minimum  financial  requirements  for 
FCMs  and  IBs.''" 

These  amendments  were  proposed  in 
order  to  permit  the  Commission  to  use 


'"Sefu/so  17(:FK  l.l7(d)(.l)(H»95);  Form  1-FR- 
KCM.  page  H.  line  14 

^Hieifeliil  fiirihcr  ((imnienlcit  Ih.il  hrtirrnls  on 
propri.>l.irv  posiiion.s  shoiiM  tw  nlimin<iip(i  and  .ill 
atxounls  shouUt  be  Ireaied  similarlv  for  capital 
purposes  This  i  omment  aiUlresses  is.Hiit>s  Dulsule  of 
the  stopf  of  ihis  rulemaking  proceeding. 


"  Because  of  thi.s  determination,  the 
C;ommissiun's  proposal  that  maintenance  margin 
with  respect  to  an  FCMs  proprietary  account  shall 
mean  the  amount  of  funds  the  F'CM  is  required  to 
maintain  at  the  clearing  organization  with  its 
clearing  f)roker.  or  fiv^  percent  of  the  value  of  the 
contract,  whichever  is  greater,  is  moot.  The 
Onmmis.sion  requested  comment  on  that  point  and 
CMt  and  Bielfeldl  objected  to  the  five  percent 
provision,  while  CBT  thought  such  ,i  provision 
should  l)e  used  only  in  the  absence  of  margin  being 
set  by  the  exchange  or  clearing  organization, 

•'•'This  proposal  would  also  have  the  effect  of 
ini  rea.Hing  an  FCM's  "early  warning"  level  of 
.iiljusled  not  capital  from  S75.000  to  $375,000 
de,spite  the  fact  that  Rule  1, 12(b)(1)  itself  would  not 
l)t'  amended 

"McTre  than  two-third*  of  IBs  enter  into  a 
giiaranlee  agreement  with  an  FT.M  in  accordance 
with  Commission  Rules  l,17(a)(2)(ii)  and  l,10(j)  in 
lieu  of  raising  their  own  capital,  and  thus  would  be 
iin.iffecli'd  by  the  proposed  amendment, 

'*'l  hese  propo,sals  and  others  discussed  below 
were  published  at  60  FR  63995  (Uec.  13.  1995). 


its  authority  under  Section  6c  of  the 
Commodity  Exchange  Act  (Act) "  to 
enforce  compliance  with  what  are 
effectively,  for  the  reasons  discussed 
when  the  proposals  were  published.^* 
the  current  minimum  adjusted  net 
capital  requirements  applicable  to  FCMs 
and  independent  IBs  with  the  benefit  of 
all  of  the  remedies  available  to  the 
Commission  under  the  Act  for  the 
enforcement  of  compliance  with  any 
provision  of  the  Act  and  any  rule 
promulgated  thereunder."  In  addition, 
these  amendments  would  harmonize  the 
Commission's  minimum  financial 
requirements  for  FCMs  and  independent 
IBs  with  the  prevailing  standards 
established  by  NFA  rules.^"  The 
amendments  would  also  support  the 
objective  of  assuring  that  FCMs  have  a 
substantial  commitment  to  meeting  their 
regulatory  obligations  to  customers,  an 
objective  for  which  an  increased 
requirement  appears  appropriate  given 
the  increase  in  the  amount  of  funds  held 
by  FCMs  and  the  change  in  the  value  of 
the  dollar  since  1978,  the  last  time  the 
Commission  increased  the  required 
minimum  dollar  amount  of  capital  for 
FCMs.^'  The  Commission  also  believed 
that  the  proposed  amendments  to  Rule 
1.17  were  necessary  to  clarify  its 
authority  to  require  the  transfer  of 
positions  at  such  time  as  a  firm  is  no 
longer  in  compliance  with  the  NFA  rule, 
and  to  eliminate  any  confusion  that  may 
have  existed  as  to  whether  the 
Commission  could  take  action  where  an 
FCM's  adjusted  net  capital  is  below 
$250,000  yet  still  at  least  $50.000,«'or 


"7U.S.C.  13a-l  (1994), 

»Sce  60  FR  63995.  63996 

"  Section  6c  of  the  Act  authorizes  the 
Commission,  whenever  it  appears  that  a  person  has 
engaged,  is  engaging,  or  is  about  to  engage  in  any 
act  or  practice  constituting  a  violation  of  any 
provision  of  the  Act  or  any  rule  or  regulation 
thereunder,  to  bring  an  action  to  enjoin  such  act  or 
practice,  or  to  enforce  compliance  with  the  Act  or 
any  rule  or  regulation  thereunder.  However,  the 
Commission  does  not  have  the  authority  to 
discipline  an  exchange  member  for  violation  of  an 
exchange  rule  in  the  absence  of  the  exchange's 
failure  to  act.  or  to  enforce  compliance  with  a 
registered  futures  association's  own  rule  upon  a 
member  thereof.  See  Sections  8c(a)(l)  and  17(l)(l) 
of  the  Act.  7  U.S.C.  12c(a)(l)  and  21(1)(1)  (1994), 

"Commission  Rule  170.15,  17  CFR  170.15 
(1995).  mandates  that  each  person  required  to 
register  as  an  FCM  become  and  remain  a  member 
of  a  futures  association  which  provides  for  the 
membership  therein  of  such  FCM  unless  there  is  no 
registered  futures  association.  NFA  is  the  only 
registered  futures  association. 

"43  FR  39956.  39972  (Sept.  8.  1978). 

•"On  November  24.  1992.  the  SEC  adopted  rule 
amendments  to  raise  its  minimum  net  capital 
requirements  for  BDs  holding  customer  funds, 
which  had  been  $25,000,  to  SZSO.OOO  in  stages.  The 
requirement  increased  to  $100,000  effective  July  1, 
1993,  $175,000  effective  January  1.  1994  and  to  the 
current  level  of  $250,000  effective  July  1,  1994,  See 
57  KR  56973.  56990  (Dec.  2,  1992):  17  CFR 
240.15c3-le(a)(1995). 


an  independent  IB's  adjusted  net  capital 
is  below  $30,000  yet  still  $20,000  or 
more." 

Four  comment  letters  were  received 
on  the  December  1995  proposals, 
submitted  by  HA,  NFA,  CBT  and  CME. 
FIA  and  NFA  supported  the  proposed 
amendments  to  the  Commission's 
minimum  financial  requirements  for 
FCMs  and  independent  IBs.  CBT  and 
CME  supported  raising  the  minimum 
dollar  amounts  of  the  Commission's 
financial  requirements  to  those  of  the 
NFA  for  FCMs  and  independent  IBs,  but 
objected  to  incorporating  all  aspects  of 
NFA's  minimum  financial  requirements 
[i.e.,  the  standards  based  on  number  of 
branches  and  associated  persons  (APs)) 
into  the  Commission's  rules."  CBT 

stated  that: 

Many  SROs  have  their  own  internal  rules 
to  determine  capital  that  have  l)een 
developed  to  address  a  specific  need 
identified  by  that  SRO.  It  can  be  anticipated 
that  the  NFA  may  develop  hirther  capital 
standards  to  address  the  capital  needs  of  the 
firms  for  which  it  is  primarily  responsible 
and  although  all  FCMs  doing  customer 
business  are  subject  to  these  requirements,  by 
virtue  of  being  memtiers  of  the  NFA,  if  such 
requirements  become  Commission  mandates, 
there  would  be  a  greater  responsibility  placed 
on  the  other  DSROs  to  monitor  compliance 
with  what  are  in  essence  another 
organization's  internal  capital  requirements. 

.  The  Commission  disagrees  with  this 
comment.  A  registered  futures 
association  cannot  impose  a  minimum 
financial  requirement  for  its  member 
FCMs  and  IBs  unless  such  a  rule  is 
approved  by  the  Commission.  When  the 
Commission  approves  such  a  rule  of  the 
registered  futures  association,  the 
proposed  amendment  would  make  that 
standard  an  element  of  the 
Commission's  minimum  requirements. 
Therefore,  SROs  effectively  will  be 
monitoring  compliance  with  the 
minimum  financial  requirements  for 
doing  Commission-regulated  FCM 
business,  not  another  organization's 
internal  capital  requirements.^' 


Based  upon  a  review  of  the  comments 
and  its  own  consideration  of  these 
issues,  the  Commission  has  determined 
to  adopt  the  amendments  to  Rule  1.17(a) 
as  proposed.  The  Commission  is  also 
adopting  conforming  amendments  to  the 
early  warning  level  of  adjusted  net 
capital  for  FCMs  (new  paragraph  (b)(3) 
of  Rule  1.12),  the  restrictions  on 
withdrawals  of  equity  capital  (new 
paragraph  (eKl)(iii)  of  Rule  1.17),  and 
various  provisions  of  Rule  1.17(h) 
concerning  subordinated  debt.**  The 
Commission  further  notes  that  several 
provisions  of  Rule  1.17  contain  cross- 
references  to  Rule  l,17(a)(l)(i)(A)  and 
1.17(a)(l)(ii)(A),  the  minimum  dollar 
amount  of  adjusted  net  capital  for  FCMs 
and  independent  IBs,  respectively. 
These  other  provisions  of  Rule  1.17 
restrict  or  require  certain  actions  if 
specified  levels  of  adjusted  net  capital, 
which  in  all  cases  exceed  100  percent  of 
the  minimum  dollar  amount,  are 
breached.  Thus,  the  amendments  to 
Rule  1.17(a)(l)(i)(A)  and  (a)(l)(ii)(A) 
will  have  a  corresponding  impact  on 
various  FCM  and  independent  IB 
activities  or  obligations  referred  to 
elsewhere  in  Rule  1.17.^ 

in.  Approval  of  Prepayment  of 
Subordinated  Debt 

The  Commission  also  proposed  in 
December  1995  to  codify  a  Division  "no- 
action"  letter  36  by  amending 
Commission  Rule  1.17(h)(2)(vii)(C) 
generally  to  require  submission  by  an 
FCM  or  independent  IB  of  a  request  for 
approval  of  prepayment  of  subordinated 
debt  only  to  its  DSRO.^'  However,  the 
Commission  also  proposed  that  dual 
approval  by  the  DSRO  and  the 
Commission  would  be  required  if  the 
requested  prepayment  would  result  in  a 
reduction  of  20  percent  or  more  of  the 
firm's  adjusted  net  capital.'* 


"The  CominisBion'*  minimum  dollar  amount  of 
adjusted  net  capiul  for  independent  IB«  has 
remained  unchanged  at  $20,000  since  1983.  when 
rules  governing  IBs  wrere  Rrst  adopted,  so  the 
change  in  the  dollar's  value  since  that  time  justifies 
an  increase  to  $30,000  for  the  minimum  amount.  48 
FR  35248  (Aug.  3.  1983). 

"  NFA  minimum  financial  requirements  for 
FCMs  and  independent  IBs  based  upon  the  number 
of  branches  and  APs  are  discussed  in  the  proposing 
release.  60  FR  63995.  63997. 

''  All  SROs  are  required  to  have  in  effect  and 
enforce  rules  approved  by  the  Commission 
prescribing  minimum  financial  and  related 
reporting  requirements  for  memt)er  FCMs  and  IBs, 
Such  requirements  must  be  the  same  as.  or  more 
stringent  than,  those  contained  in  Commission 
Rules  1.10  and  1.17.  See  Commission  Rule  1.52, 17 
CFR  1.52  (1995). 


"  See  60  FR  63995,  63997. 

"The  other  provisions  of  Rule  1.17  referred  to 
herein  are  discussed  at  60  FR  63995.  63996, 

"CFTC  Interpretative  Letter  No.  85-17.  [1984- 
1986  Transfer  Binder)  Comm.  Fuf.  L.  Rep.  (CCH) 
122.738  (Sept.  10.1985). 

"In  those  rare  insUnces  where  the  registrant  is 
not  a  member  of  any  SRO  (which  would  mean  that 
it  could  not  handle  customer  business),  such  a 
request  would  be  submitted  to  the  Commission. 

"The  Commission  made  clear  when  it  proposed 
(his  amendment  that  if  a  firm's  subordinated  debt 
amounts  to  25  percent  of  its  adjusted  net  capital 
and  the  firm  wishes  to  prepay  all  outstanding 
subordinated  debt  and  simultaneously  enter  into 
new  subordinated  debt  arrangements  for  the  same 
amount,  but  with  a  different  maturity  date  or 
interest  rate,  dual  approval  tvould  not  be  required 
since  there  would  be  no  net  effect  on  the  finn's 
adjusted  net  capital.  Similarly,  if  a  firm  wanted  to 
convert  subordinated  debt  to  paid-in  capital,  dual 
approval  virould  not  be  required  so  long  as  such 
conversion  did  not  result  in  a  reduction  of  20 
percent  or  more  of  the  firm's  adjusted  net  capital. 
60  FR  63995,  63997-98. 


FIA  supported  the  amendment  as 
proposed,  but  NFA,  CBT  and  CME  each 
raised  objections  to  a  requirement  for 
dual  approval  by  the  DSRO  and  the 
Commission  where  prepayments  of 
subordinated  debt  would  reduce  a  firm's 
adjusted  net  capital  by  at  least  20 
percent.  The  commenters  stated  that 
DSROs  have  demonstrated  the 
capability  to  competently  handle 
prepayment  of  subordinated  debt  during 
the  past  ten  years  of  the  no-action 
period.  CME  stated  that  a  firm  will  be 
required  to  provide  notice  of  a  decrease 
of  20  percent  or  more  in  adjusted  net 
capital  pursuant  to  Rule  1.12(g),  as 
discussed  above.  CBT  recommended 
that  the  Commission  make  clear  that  a 
prepayment  of  subordinated  debt  that 
results  in  a  decrease  of  20  percent  or 
more  in  adjusted  net  capital  constitutes 
a  reporting  event  to  the  Commission.'' 
NFA  recommended  that  approval  of 
such  prepayment  should  only  be 
required  by  the  DSRO,  which  in  turn 
should  be  required  to  provide  the 
Commission  with  notice  of  any  such 
approvals. 

The  Commission  has  considered  this 
issue  in  light  of  the  comments  received 
and  the  other  rule  amendments  it  is 
announcing  herein,  particularly  Rule 
1.12(g)  discussed  above.  The 
Commission  believes  that  dual  approval 
by  the  DSRO  and  the  Commission  need 
not  be  required  for  prepayment  of 
subordinated  debt,  even  if  such 
prepayment  would  reduce  an  FCM's  or 
independent  IB's  net  capital  by  20 
percent  or  more  or  its  excess  adjusted 
net  capital  by  30  percent  or  more.  In 
such  cases,  however,  the  DSRO  must 
immediately  provide  the  Commission 
with  a  copy  of  any  notice  of  approval  of 
prepayment  of  sutwrdinated  debt  issued 
to  an  FCM  or  an  independent  18.* 

IV.  Gross  Collection  of  Exchange-Set 
Mai^giiu 

The  Commission  also  proposed  in 
December  1995  to  amend  Rule  1.58, 
which  governs  gross  collection  of 
exchange-set  margin  for  omnibus 
accounts,  to  make  it  applicable  to 
omnibus  accounts  carried  by  FCMs  for 
foreign  brokers.  The  Commission  made 
this  proposal  because,  in  view  of  the 


>»The  comment  letters  referred  to  the  adjusted 
net  capital  standard  in  the  proposal  As  noted 
above,  the  amendments  to  Rule  1  1 2(g)  as  adopted 
are  based  upon  a  reduction  in  a  firm's  net  capital 
or  excess  adjusted  net  capital. 

«>This  requirement  is  in  addition  to  the  current 
requirement  that  each  DSRO  report  monthly  to  the 
regional  office  of  the  Commission  nearest  to  it  all 
actions  taken  with  respect  to  subordinated  loan 
agreements.  Division  of  Trading  and  S«arkets 
Financial  and  Segregation  Interpretation  No  4-1, 
1 25.  1  Conm.  Fut,  L  Rep  (CCH)  1 7114A.  at  7102 
(July  29. 1985). 


UMI 
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increasing  internationalization  of  the 
nnancial  markets,  and  in  particular  the 
increasing  use  of  foreign  omnibus 
accounts,  the  Commission  believed  that 
foreign  broker  omnibus  accounts  should 
be  treated  in  the  same  manner  as 
omnibus  accounts  carried  for  domestic 
FCMs.  The  Commission  also  noted  that 
the  proposals  would  conform  Rule  1.58 
to  the  industry  practice  since,  as  a  result 
of  staff  recommendations  in  rule 
enforcement  reviews  and  SRO  rule 
changes,  all  active  U.S.  contract  markets 
other  than  the  New  York  Cotton 
Exchange  and  the  Philadelphia  Board  of 
Trade  require  that  FCMs  collect  margin 
for  omnibus  accounts  of  foreign  brokers 
as  well  as  other  domestic  FCMs  on  a 
gross  basis. 

FIA,  CBT  and  CME  supported  the 
proposed  amendment  to  Rule  1.58  and 
the  Commission  has  determined  to 
adopt  this  amendment  as  proposed. ••' 
The  Commission  believes  that  gross 
collection  of  exchange-set  margin  at  the 
clearing  firm  materially  improves 
financial  control  over  the  positions 
carried  through  omnibus  accounts. 

V.  Receivables  From  Foreign  Brokers 

Commission  Rule  1.17(c)(5)(xiii) 
requires  that  an  FCM  or  independent  IB. 
when  computing  its  adjusted  net 
capital,  take  a  charge  against  its  net 
capital  based  upon: 

Five  percent  of  all  unstxiured  receivables 
includdble  under  paragraph  (c)(2)(ii)(r))  of 
this  section  used  by  the  applicant  or 
registrant  in  computing  'net  capital'  and 
which  are  not  re<:oivabie  from  (A)  a  registered 
futures  commission  merchant,  or  (B)  a  broker 
or  dealer  which  is  registered  as  such  with  the 
Securities  and  Exchange  llommission/" 
This  provision  has  been  unchanged 
since  it  was  adopted  by  the  Commission 
as  part  of  the  major  overhaul  of  the 
minimum  financial  and  related 
reporting  requirements  in  1978.^'  In 
1978,  foreign  futures  business  was 
totally  unregulated  and  foreign  options 
were  banned. 

By  letter  dated  |anuary  12.  1996  to  the 
Division,  the  Joint  Audii  Committee** 


"  A  fuller  discussion  of  this  issue  Is  set  forth  in 
the  proposing  release.  60  FK  6399").  (53998. 

'-This  (harge  ri'lales  to  funiLs  lieposilecl  Ijy  an 
F(^M  with  ^  foreign  broker  fur  clearing  Iran.saclion.s 
on  non-U  S.  markets,  as  liislinr.t  from  'he  oxiMu-sion 
from  current  as.ijels  for  rfobil/dencil  accounts  under 
Kulo  1  17(cl(2)(il.  where  a  c  ustomer  of  ihe  KCM  has 
a  debt  to  Ihe  KCM. 

"43  KR  39950.  1^7-)  (Sepl   B    1978) 
**Tho  loin!  Audit  (xinimillee  ((AOI  i.s  composed 
of  representatives  of  all  U  S   futures  SROs  It  was 
established  to  coordinate  audit  and  financial 
surveillance,  plans.  (Policies  and  procedures, 
particularly  with  respe<:t  to  KCMs  that  ,ire  members 
of  more  than  one  SRO  Responsibility  for 
monitoring  firms  that  are  memtiers  of  more  than  one 
SKO  IS  allocated  among  the  SROs  under  a  loiiit 


requested  that  the  Commission  exempt 
from  the  five  percent  capital  charge  set 
forth  in  Rule  1.17(c)(5)(xiii)  those 
unsecured  receivables  from  a  foreign 
broker  that  has  been  granted 
"comparability  relier'  under 
Commission  Rule  30.10.*' 

When  the  Commission  adopted  Rule 
1.17(c)(5)(xiii)  in  1978.  there  were  no 
Fart  30  rules  and  the  Commission  had 
little  interaction  with  foreign  regulators 
compared  to  what  it  has  in  that  regard 
today.  Indeed,  many  foreign 
jurisdictions  had  no  developed 
regulatory  stnicture  for  the  futures 
industry  at  that  time.  The  Commission 
was  therefore  concerned  that  unsecured 
receivables  from  foreign  brokers 
represented  greater  risk  to  a  firm's 
financial  condition  than  those  from  a 
registered  FCM  or  BD.  and  should  be 
subject  to  an  additional  capital  charge. 
The  increased  cooperation  among 
regulators  globally  and  enhancement  of 
capital  standards  monitoring  today  as 
compared  to  1978  justifies  a 
reconsideration  of  the  appropriateness 
of  Commission  Rule  1.17(c)(5)(xiii).  The 
Commission  also  notes  that  registered 
FCMs  and  BDs  today  may  have  large 
exposures  in  a  jurisdiction  such  as  the 
U.K.  and  an  unsecured  receivable  from 
such  an  FCM  or  BD  would  not  be 
subject  to  a  haircut  whereas  the  same 
receivable  from  a  U.K.  affiliate  of  a  U.S. 
firm  would  be  subject  to  the  five  percent 
charge  so  the  five  percent  charge  is  a 
regulatory  rather  than  a  location  charge. 

Based  upon  its  consideration  of  this 
issue,  the  Commission  has  determined 
to  add  a  proviso  to  Rule  1.17(c)(5)(xiii) 
such  that  the  haircut  will  not  apply  to 
an  tmsecured  receivable  due  from  a 
foreign  broker  if  the  receivable 


Audit  Plan  in  which  all  of  the  exchanges  and  NFA 
participate. 

"  17  CFTt  30.10  (1995).  Paxt  30  of  the 
(lommLssion's  rules  governs  foreign  futures  and 
options  transactions  (i  e..  commodity  interest 
transactions  entered  into  by  a  person  located  in  the 
US.  on  or  subject  to  the  rules  of  a  foreign  board 
of  trade)  and  generally  requires,  among  other  things, 
that  persons  engaged  in  such  transactions  for  or  on 
behalf  of  customers  located  in  the  U.S.  register 
under  the  Act.  However,  the  Part  30  rules  contain 
an  exempt ive  provision  pursuant  to  which  the 
f;ommission  may  exempt  a  firra  located  outside  the 
US.  from  the  application  of  certain  of  the 
Ckjmmission's  rules  based  upon  substituted 
compliance  by  the  firm  with  corresponding 
regulatory  re<|uirements  of  Ihe  foreign  jurisdiction 
in  areas  such  as  registration,  minimum  financial 
re<|iiirements.  safeguarding  of  customer  funds, 
record-keeping  and  reporting  requirements,  and 
sales  practice  standards,  and  subject  to  certain 
conditions  primarily  related  to  the  protection  of 
customer  (units. 

The  relief  is  granted  to  firms  designated  by  a 
foreign  entity  such  as  Ihe  United  Kingdom 
Securities  and  Investments  Board  or  the  Association 
of  Futures  Brokers  and  Dealers  (U.K.).  A  listing  of 
Ihi.'se  onlities  is  .set  forth  in  Appendix  C  to  the 
Commission's  Part  30  rules. 


represents  deposits  required  to  maintain 
futures  and  commodity  option  positions 
{i.e.,  "excess"  deposits  by  an  FCM  with 
a  foreign  broker  are  still  subject  to  the 
five  percent  charge),  the  foreign  broker 
has  been  granted  comparability  relief 
pursuant  to  Commission  Rule  30.10  and 
the  receivable  is  held  in  compliance 
with  the  customer  funds  protection 
requirements  of  the  relevant 
Commission  order  made  under  Rule 
30.10  by  the  foreign  broker  itself,  with 
another  foreign  broker  that  has  been 
granted  comparability  relief  under 
Commission  Rule  30.10.  or  at  a 
depository  in  the  same  jurisdiction  as 
either  foreign  broker  that  would  qualify 
as  a  depository  for  funds  in  accordance 
with  Commission  Rule  30.7.  Essentially, 
the  Commission  is  interpreting  the 
existing  rule  to  treat  "Rule  30.10  firms" 
akin  to  a  registered  FCM,  provided  the 
conditions  about  the  nature  and  location 
of  the  receivable  are  also  met.  As  this 
relieves  a  burden  on  FCMs  and 
independent  IBs  in  computing  their 
adjusted  net  capital,  and  follows  a 
request  for  such  relief  by  the  JAC  on 
behalf  of  the  member  firms  of  the  SROs, 
the  Commission  finds  good  cause  that  it 
is  unnecessary  to  publish  this  rule 
amendment  for  public  comment.''* 
However,  although  the  Commission  is 
publishing  this  amendment  as  a  final 
rule,  it  would  encourage  any  interested 
parties  to  submit  comments  on  this 
amendment. 

VI.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601-611  (1994).  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendment 
discussed  herein  would  affect  FCMs  and 
independent  IBs.  The  Commission  has 
previously  determined  that,  based  upon 
the  fiduciary  nature  of  FCM/customer 
relationships,  as  well  as  tbe  requirement 
that  FCMs  meet  minimum  financial 
requirements.  FCMs  should  be  excluded 
from  the  definition  of  small  entity."" 

With  respect  to  IBs.  the  Commission 
stated  that  it  is  appropriate  to  evaluate 
within  the  context  of  a  particular  rule 
whether  some  or  all  IBs  should  be 
considered  to  be  small  entities  and,  if 


■"•See  5  U.S.C.  553(b)  (1994).  Preliminary  review 
of  data  related  to  this  charge  by  the  Commission's 
staff  indicates  tliat  these  receivables  are  not  a 
substantial  asset  for  most  firms.  The  Commission 
also  notes  that  its  staff  will  review  firms'  financial 
statements  to  determine  if  unsecured  receivables 
from  foreign  brokers  are  a  substantial  portion,  such 
as  25  percent,  of  a  firm's  assets  and.  if  so.  may 
undertake  discussions  with  the  firms  concerning 
Ihe  circumstances  involved. 

"See  47  FR  18618.  18619  (Apr.  30.  1982). 


SO,  to  analyze  the  economic  impact  on 
such  entities  at  that  time.**  The 
amendments  to  Rules  1.17(c)(5)(xiii) 
and  (h)(2)(vii)  eliminate  the  capital 
charge  for  unsecured  receivables  from 
certain  foreign  brokers  and  reduce  the 
burden  associated  with  the  procedure  to 
obtain  approval  for  prepayment  of 
subordinated  debt,  respectively. 
Accordingly,  these  amendments  impose 
no  additional  requirements  on  an 
independent  IB.  In  addition,  the 
amendment  to  the  minimum  adjusted 
net  capital  requirement  for  an  IB 
conforms  the  Commission's  requirement 
to  that  of  the  NFA  and  therefore  there 
should  be  no  impact  on  an  IB's  financial 
operations.  Therefore,  these  rule 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA).  44  U.S.C.  3501  et  seq.  (1994), 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  vdth  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Conmiission  submitted  the  December 
1994  proposed  rule  amendments  and 
their  associated  information  collection 
requirements  to  the  Office  of 
Management  tmd  Budget.  The  burden 
associated  with  that  entire  collection 
(3038-0024)  including  the  December 
1994  proposed  rule  amendments,  is  as 
follows: 

Average  Burden  Hours  Per  Response: 

18.00. 

Number  of  Respondents:  1 .782. 

Frequency  of  Response:  annually, 
quarterly  and  on  occasion. 

The  burden  associated  with  the 
December  1994  proposed  rule 
amendments  was  as  follows: 

Average  Burden  Hours  Per  Response: 

1.00. 

Number  of  Respondents:  12. 

Frequency  of  Response:  on  occasion. 

The  Office  of  Management  and  Budget 
approved  the  December  1994 
submission  concerning  collection  3038- 
0024  on  February  1.  1995. 

When  the  Commission  proposed  rule 
amendments  in  December  1995.  it  noted 
that  the  proposed  rule  amendments  had 
no  burden,'*^  although  Rules  1.12.  1.17 


« See  48  FR  35248.  35275-78  (Aug.  3,  1983). 

"The  proposed  increase  in  the  dollar  amount  of 
minimum  adjusted  net  capital  for  an  FXHM  and  EB 
would  necessitate  only  a  change  in  line  item  23E 
of  the  Statement  of  the  Computation  of  Minimum 
Capital  Requirements  on  Form  1-FR-FCM  and  in 
line  item  15  of  that  Sutement  on  Form  1-FR-IB,  as 
well  as  a  calculation  of  the  minimum  adjusted  net 
capital  requirement  based  upon  a  firm's  branch 
offices  and  APs. 


and  1.58  are  part  of  groups  of  rules  with 
the  following  burdens. 

The  burden  associated  with  the 
collection  required  by  Rules  1.12  and 
1.17  (3038-0024).  including  the  rule 
amendments  proposed  in  December 
1995.  is  as  noted  above.  The  burden 
associated  with  the  collection  required 
by  Rule  1.58  (3038-0026),  including  the 
rule  amendments  proposed  in  December 
1995.  is  as  follows: 

A.  Reporting 

Average  Burden  Hours  Per  Response: 

0.04. 
Number  of  Respondents:  100.00. 
Frequency  of  Response:  daily. 

B.  Recordkeeping 

Average  Burden  Hours  Per  Response: 
1.00. 

Number  of  Respondents:  300.00 

Frequency  of  Response:  annually. 

Persons  wishing  to  conunent  on  the 
estimated  paperwork  burden  associated 
with  these  rule  amendments  should 
contact  Jeff  Hill.  Office  of  Management 
and  Budget,  room  3228.  NEOB. 
Washington.  DC  20503  (202)  395-7340. 
Copies  of  the  information  collection 
submissions  to  OMB  are  available  from 
Joe  F.  Mink.  CFTC  Clearance  Officer. 
1155  21st  Street,  NW.,  Washington,  DC 
20581,(202)418-5170. 

List  of  Subjects  in  1 7  CFR  Part  1 

Commodity  futures.  Minimum 
financial  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular  Sections  4f(b),  4f(c),  4g  and 
8a.  7  U.S.C.  6f(b).  6f(c),  6g,  and  12a,  the 
Commission  hereby  amends  Part  1  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  2a.  4,  4a,  6,  6a, 
6b.  6c.  6d.  6e,  6f.  6g.  6h,  6i.  6j.  6k.  61,  6m. 
6n,  6o.  6p.  7,  7a.  7b,  8.  9. 12. 12a,  12c,  13a. 
13a-l.  16, 16a,  19.  21.  23  and  24. 

2,  Section  1.12  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b)(2).  by  redesignating 
paragraph  (b)(3)  as  paragraph  (b)(4).  by 
adding  a  new  paragraph  (b)(3).  by 
adding  paragraphs  (f)(4)  and  (0(5)  and 
by  revising  the  introductory  text  of 
paragraph  (g).  paragraph  (g)(1)  and 
paragraph  (g)(2)  to  read  as  follows: 

§1.12    Maintenance  of  minimum  financial 
requirements  by  futures  commission 
merchants  and  introducing  brokers. 


(b)*  •  * 

(3)  150  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member:  or 

•        •        «        •        • 

(f)*   *  • 

(4)  A  futures  commission  merchant 

shall  report  immediately  whenever  any 
commodity  interest  account  it  carries  is 
subject  to  a  margin  call,  or  call  for  other 
deposits  required  by  the  futures 
commission  merchant,  that  exceeds  the 
futures  commission  merchant's  excess 
adjusted  net  capital,  determined  in 
accordance  with  §  1.17,  and  such  call 
has  not  been  answered  by  the  close  of 
business  on  the  day  following  the 
issuance  of  the  call.  This  applies  to  all 
accounts  carried  by  the  futiu^s 
commission  merchant,  whether 
customer,  noncustomer.  or  omnibus, 
that  are  subject  to  margining,  including 
commodity  futures  and  options.  In 
addition  to  actual  margin  deposits  by  an 
account  owner,  a  futiu«s  commission 
merchant  may  also  take  account  of 
favorable  market  moves  in  determining 
whether  the  margin  call  is  required  to  be 
reported  under  this  paragraph. 

(f)(5)(i)  A  futures  commission 
merchant  shall  report  immediately 
whenever  its  excess  adjusted  net  capital 
is  less  than  six  percent  of  the 
maintenance  margin  required  by  the 
futures  commission  merchant  on  all 
positions  held  in  accounts  of  a 
noncustomer  other  than  a  noncustomer 
who  is  subject  to  the  minimum  financial 
requirements  of: 

fA)  A  futures  commission  merchant. 

or 

(B)  The  Seciuities  and  Exchange 
Commission  for  a  seciuities  broker  and 

dealer. 

(ii)  For  purposes  of  paragraph  (f)(5)(i). 
maintenance  margin  shall  include  all 
deposits  which  the  futures  commission 
merchant  requires  the  noncustomer  to 
maintain  in  order  to  carry  its  positions 
at  the  futures  commission  merchant. 

(g)  A  futures  commission  merchant 
shall  provide  written  notice  of  a 
substantial  reduction  in  capital  as 
compared  to  that  last  reported  in  a 
financial  report  filed  vn\h  the 
Commission  pursuant  to  §  1.10.  This 
notice  shall  be  provided  as  follows: 

(1)  If  any  event  or  series  of  events, 
including  any  withdrawal,  advance, 
loan  or  loss  cause,  on  a  net  basis,  a 
reduction  in  net  capital  (or.  if  the 
futures  commission  merchant  is 
qualified  to  use  the  filing  option 
available  under  §  1.10(h).  tentative  net 
capital  as  defined  in  the  rules  of  the 
Securities  and  Exchange  Commission) 
of  20  percent  or  more,  notice  must  be 
provided  within  two  business  days  of 


UMI 
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the  event  or  series  of  events  causing  the 
reduction:  and 

(2)  If  equity  capital  of  the  futures 
commission  men;hant  or  a  subsidiary  or 
affiliate  of  the  futures  commission 
merchant  consolidated  pursuant  to 
<i>  1.10(f)  (or  17  CFR  240.15c3-le)  would 
be  withdrawn  by  action  of  a  stockholder 
or  a  partner  or  by  redemption  or 
repun;hase  of  shares  of  stock  by  any  of 
the  consolidated  entities  or  through  the 
payment  of  dividends  or  any  similar 
distribution,  or  an  unsecured  advance  or 
loan  would  be  made  to  a  stockholder, 
partner,  sole  proprietor,  employee  or 
afniiate.  such  that  the  withdrawal, 
advance  or  loan  would  cause,  on  a  net 
basis,  a  reduction  in  excess  adjusted  net 
capital  (or.  if  the  futures  commission 
merchant  is  qualified  to  use  the  filing 
option  available  under  §  1.10(h),  excess 
net  capital  as  defined  in  the  rules  of  the 
Securities  and  Exchange  Commission) 
of  30  pert;ent  or  more,  notice  must  be 
provided  at  least  two  busine.ss  days 
prior  to  the  withdrawal,  advance  or  loan 
that  would  cause  the  reduction: 
Provided,  however.  That  the  provisions 
of  paragraphs  (g)(1)  and  (g)(2)  of  this 
section  do  not  apply  to  any  futures  or 
securities  transaction  in  the  ordinary 
course  of  business  between  a  futures 
commission  mert;hant  and  any  affiliate 
where  the  futures  t;ommission  merchant 
makes  payment  to  or  on  behalf  of  such 
affiliate  for  such  transaction  and  then 
receives  payment  from  such  affiliate  for 
such  transaction  within  two  business 
days  from  the  date  of  the  transaction. 
***** 

3.  Section  1.17  is  amended  as  follows: 

3.1.  By  revising  paragraph  (a)(1); 

3.2.  By  revising  paragraph  (c)(5)(xiii); 

3.3.  By  removing  ihe  word  "or"  at  the 
end  of  paragraph  (e)(l)(ii),  by 
redesignating  paragraph  (e)(l)(iii)  as 
(e)(l)(iv),  and  by  adding  a  new 
paragraph  {e)(l)(iii); 

3.4.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(2)(vi)(C)(2),  by 
redesignating  paragraph  (h)(2)(vi)(C)(J) 
as  paragraph  (h)(2Kvi)(C;)(-i).  and  by 
adding  a  new  paragraph  (h)(2)(vi)((;)(J); 

3.5.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(2)(vii)(A)(2),  by 
redesignating  paragraph  (h)(2)(vii)(A)(J) 
as  paragraph  (h)(2)(vii)(A)(';)  and,  as 
redesignated,  revising  it,  and  by  adding 
a  new  paragraph  (h)(2)(vii)(A)(J); 

3.B  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(2)(vii)(B)(2),  by 
redesignating  paragraph  (h)(2)(vii)(B)(J) 
as  paragraph  (h)(2)(vii)(B)(-i)  and,  as 
redesignated,  revising  it.  and  by  adding 
new  paragraphs  (h)(2)(vii)(B)(J)  and 
(h)(2)(vii)(C;); 

3.7.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(2)(viii)(A)(2),  by 


redesignating  paragraph 
(h)(2)(viii)(A)(3)  as  paragraph 
(h)(2)(viii)(A)(4),  and  by  adding  a  new 
paragraph  (h)(2)(viii)(A)(5); 

3.8.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(3)(ii)(B),  by 
redesignating  paragraph  (h)(3)(ii)(C)  as 
paragraph  (h)(3)(ii)(D),  and  by  adding  a 
new  paragraph  (h)(3)(ii)(C);  and 

3.9.  By  redesignating  paragraphs 
(h)(3)(v)(C)  and  (D)  as  paragraphs 
(h)(3)(v)(D)  and  (E)  and  by  adding  a  new 
paragraph  (h)(3)(v)(C).  The  revised  and 
added  paragraphs  read  as  follows: 

§1.17    Minimum  financial  raqulramants  for 
futures  commission  nterchants  and 
introducing  brokers. 

(a)(l)(i)  Except  as  provided  in 
paragraph  (a)(2)(i)  of  this  section,  each 
person  registered  as  a  futures 
commission  merchant  must  maintain 
adjusted  net  capital  equal  to  or  in  excess 
of  the  greatest  of: 

(A)  $250,000; 

(B)  Four  percent  of  the  following 
amount:  The  customer  funds  required  to 
be  segregated  pursuant  to  the  Act  and 
these  regulations  and  the  foreign  futures 
or  foreign  options  secured  amount,  less 
the  market  value  of  commodity  options 
purchased  by  customers  on  or  subject  to 
the  rules  of  a  contract  market  or  a 
foreign  board  of  trade:  Provided, 
however.  That  the  deduction  for  each 
customer  shall  be  limited  to  the  amount 
of  customer  funds  in  such  customer's 
account(s)  and  foreign  futures  and 
foreign  options  secured  amounts; 

(C)  The  amount  of  adjusted  net  capital 
required  by  a  registered  futures 
association  of  which  it  is  a  member;  or 

(D)  For  securities  brokers  and  dealers, 
the  amount  of  net  capital  required  by 
Rule  15c3-l(a)  of  the  Securities  and 
Exchange  Commission  (17  CFR 
240.15c3-l(a)). 

(ii)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  each  person 
registered  as  an  introducing  broker  must 
maintain  adjusted  net  capital  equal  to  or 
in  excess  of  the  greatest  of: 

(A)  .$30,000; 

(B)  The  amount  of  adjusted  net  capital 
required  by  a  registered  futures 
as.sociation  of  which  it  is  a  member;  or 

(C)  For  securities  brokers  and  dealers, 
the  amount  of  net  capital  required  by 
Rule  15(:,3-l(a)  of  the  Securities  and 
Exchange  Commission  (17  CFR 
240.1.5c3-l(a)). 

***** 

(c)   *    *    * 

(5)   *    *    * 

(xiii)  Five  percent  of  all  unse<;ured 
receivables  includable  under  paragraph 
((;)(2)(ii)(D)  of  this  section  used  by  the 
applicant  or  registrant  in  computing 
"net  capital"  and  which  are  not 
receivable  from 


(A)  A  registered  futures  commission 
merchant,  or 

(B)  A  broker  or  dealer  which  is 
registered  as  such  with  the  Securities 
and  Exchange  Commission:  Provided, 
however.  That  if  the  unsecured 
receivable  represents  deposits  required 
to  maintain  fijtures  and  commodity 
option  positions,  is  receivable  from  a 
broker  which  has  been  granted 
comparability  relief  pursuant  to  §  30.10 
of  this  chapter,  and  is  held  by  the  broker 
itself,  with  another  foreign  broker  that 
has  been  granted  comparability  relief 
under  §  30.10  of  this  chapter,  or  at  a 
depository  in  the  same  jurisdiction  as 
either  foreign  broker  that  would  qualify 
as  a  depository  for  funds  in  accordance 
with  §30.7  of  this  chapter,  and,  in  the 
case  of  customer  funds,  is  held  in 
accordance  with  the  special 
requirements  of  the  applicable 
Commission  order  issued  under  §  30.10 
of  this  chapter,  there  will  be  no  charge. 
***** 

(e)  *  *  * 

(1)  •  *  * 

(iii)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member;  or 
***** 

(h)  *  •  • 

(2)  •  •  • 
(vi)  *   *  • 

(C)  *  *  * 

(J)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member;  or 
*        •        *        *        • 

(vii)  •  *  * 

(A)  *  •  • 

(3)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member;  or 

(4)  For  an  applicant  or  registrant 
which  is  also  a  securities  broker  or 
dealer,  the  amount  of  net  capital 
specified  in  Rule  15c3-ld(b)(7)  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.1!5c3-ld(b)(7)). 

(B)  *   •   • 

[3]  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member;  or 

(4)  For  an  applicant  or  registrant 
which  is  also  a  securities  broker  or 
dealer,  the  amount  of  net  capital 
specified  in  Rule  15c3-ld(c)(5)(ii)  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-ld(c)(5)(ii)): 
Provided,  however.  That  no  special 
prepayment  shall  be  made  if  pre-tax 
losses  during  the  latest  three-month 
period  were  greater  than  15  percent  of 
current  excess  adjusted  net  capital. 


(C)  Notwithstanding  the  provisions  of 
paragraphs  (h)(2)(vii)(A)  and 
(h)(2)(vii)(B)  of  this  section,  in  the  case 
of  an  appUcant,  no  prepayment  or 
special  prepayment  shall  occur  without 
the  prior  written  approval  of  the 
National  Futures  Association;  in  the 
case  of  a  registrant,  no  prepayment  or 
special  prepayment  shall  occur  without 
the  prior  written  approval  of  the 
designated  self-regulatory  organization, 
if  any,  or  of  the  Commission  if  the 
registrant  is  not  a  member  of  a  self- 
regulat6ry  organization.  The  designated 
self-regulatory  organization  shall 
immediately  provide  the  Commission 
with  a  copy  of  any  notice  of  approval 
issued  where  the  requested  prepayment 
or  special  prepayment  will  result  in  the 
reduction  of  the  registrant's  net  capital 
by  20  percent  or  more  or  the  registrant's 
excess  adjusted  net  capital  by  30 
percent  or  more. 

(viii)  *  *  * 

(A)  •  *   • 

(3)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member;  or 
***** 

(3)  *   *   * 

(ii)  *  *  * 

(C)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member;  or 
•        •        *        •        * 

(v)  •  *  * 

(C)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member; 
***** 

4.  Section  1.58  is  revised  to  read  as 
follows: 

§  1 .58    Gross  collection  of  exclwnge-aet 
margins. 

(a)  Each  futures  commission  merchant 
which  c£UTies  a  commodity  futures  or 
commodity  option  position  for  another 
futures  commission  merchant  or  for  a 
foreign  broker  on  an  omnibus  basis  must 
collect,  and  each  futures  commission 
merchant  and  foreign  broker  for  which 
an  omnibus  account  is  being  carried 
must  deposit,  initial  and  maintenance 
margin  on  each  position  reported  in 
accordance  with  §  17.04  of  this  chapter 
at  a  level  no  less  than  that  established 
for  customer  accounts  by  the  rules  of  the 
applicable  contract  market. 

(b)  If  the  futures  commission 
merchant  which  carries  a  commodity 
futures  or  commodity  option  position 
for  another  futures  commission 
merchant  or  for  a  foreign  broker  on  an 
omnibus  basis  allows  a  position  to  be 


margined  as  a  spread  position  or  as  a 
hedged  position  in  accordance  with  the 
rules  of  the  applicable  contract  market, 
the  carrying  hitures  commission 
merchant  must  obtain  and  retain  a 
written  representation  from  the  futures 
commission  merchant  or  from  the 
foreign  broker  for  which  the  omnibus 
account  is  being  carried  that  each  such 
position  is  entitled  to  be  so  margined. 

Issued  in  Washington,  D.C  on  April  25, 
1996,  by  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  96-10714  Filed  4-30-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  0 

[Docket  No.  FR-a331-C-02] 

RIN  2S01-AB55 

Reinstatement  of  Twra  Sections  of 
HUD'S  Standards  of  Conduct 
Regulation  at  24  CFR  Part  0; 
Correction 

agency:  Office  of  the  Secretary. 

Department  of  Housing  and  Urt)an 

Development. 

action:  Correction  to  final  rule. 


summary:  This  correction  to  a  final  rule 
issued  by  the  Department  of  Housing 
and  Urban  Development  (Department) 
reinstates  two  sections  of  HUD's 
Standards  of  Conduct  at  24  CFR  part  0, 
that  pertain  to  "Outside  employment 
and  other  activities"  and  "Financial 
interests,"  which  were  deleted  in  a  final 
rule  published  on  April  5, 1996. 
DATES:  Effective  Date:  May  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Santa  Anna,  Assistant  General 
Counsel,  Ethics  Law  Division,  at  (202) 
708-3815,  or  Sam  E.  Hutchinson, 
Associate  General  Counsel,  Office  of 
Human  Resources  Law,  (202)  708-0888; 
451  Seventh  Street,  SW.,  Washington, 
DC  20410.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-3259.  (Telephone 
numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  On  April 
5, 1996,  the  Department  published  a 
final  rule  that  revised  the  Department's 
Standards  of  Conduct  regulation  at  24 
CFR  Part  0.  This  final  rule  takes  effect 
on  May  6.  1996.  See  61  FR  15350.  The 
final  rule  removed  24  CFR  part  0  in  its 
entirety  and  replaced  it  with  a  single 
section  that  provides  a  cross  reference  to 


the  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634  and  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  regulation  at  5  CFR  part  2635 
(the  Standards).  Most  of  the  provisions 
in  24  CFR  part  0  were  superseded  when 
5  CFR  parts  2634  and  2635  took  effect. 

Among  the  provisions  removed  from 
24  CFR  part  0  were  two— §  0.735-203 
regarding  "Outside  emplo3m»ent  and 
other  activities"  and  §  0.735-204 
regarding  "Financial  interests" — that 
were  not  superseded  by  5  CFR  parts 
2634  and  2635.  Those  two  provisions 
remained  in  effect  temporarily  under 
the  Notes  following  5  CFR  2635.804  and 
5  CFR  2635.403(a),  as  extended  at  59  FR 
4779-4780,  60  FR  6390-6391,  and  60 
FR  66857-66858  (see  also  appendixes 
A-C  to  5  CFR  part  2635).  The  notes  are 
"grandfather"  provisions  that  currently 
preserve  until  August  7, 1996  (or  until 
issuance  of  the  agency's  supplemental 
standards  of  ethical  conduct  regulation, 
whichever  occurs  first)  such 
requirements  for  prior  approval  of 
employment  or  activities,  and 
prohibitions  on  acquiring  or  holding  a 
specific  financial  interest,  contained  in 
agency  regulations,  instructions  or  other 
issuances  in  effect  prior  to  the  effective 
date  of  the  Standards.  In  accordance 
with  these  grandfather  provisions,  the 
Department  is  reinstating  removed 
sections  0.735-203  and  0.735-204  of  24 
CFR,  renumbered  respectively  as 
sections  0.2  and  0.3,  to  avoid  an 
untimely  lapse  in  enforcement  authority 
pending  issuance  of  the  Department's 
supplemental  standards  of  ethical 
conduct  as  a  final  rule. 

On  June  30,  1995,  the  Department 
published  proposed  supplemental 
standards  of  ethical  conduct  for  its 
employees.  See  60  FR  34420-34426. 
The  proposed  rule  would  establish 
restrictions  on  outside  employment  and 
activities  and  prohibitions  on  the 
ownership  of  certain  financial  interests, 
similar  to  those  in  24  CFR  0.735-203 
and  0.735-204.  In  that  rulemaking 
document,  the  Department  also 
proposed  to  revise  24  CFR  part  0  by 
removing  all  of  the  provisions  therein 
and  replacing  them  with  a  residual 
provision  that  would  cross  reference  5 
CFR  parts  2634  and  2635,  as  well  as  the 
Department's  supplemental  standards  of 
ethical  conduct  to  be  codified  at  5  CFR 
part  7501.  Upon  publication  of  the 
Department's  supplemental  standards  of 
ethical  conduct  as  a  final  rule,  the 
Department  will,  as  proposed  at  60  FR 
34420-34426.  amend  the  residual  cross 
reference  section  in  24  CFR  part  0  by 
adding  a  cross  reference  to  the 
Department's  supplemental  standards  of 
ethical  conduct  at  5  CFR  part  7501.  In 
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addition,  if  the  Department's 
supplemental  standards  of  ethical 
conduct  regulation  takes  effect  before 
the  expiration  of  the  grandfather  period 
on  August  7,  1996,  the  Department  will, 
upon  the  effective  date  of  those 
regulations,  amend  24  CFR  part  0  by 
removing  the  grandfathered  sections 
regarding  "Outside  employment  and 
other  activities"  and  "Financial 
interests." 

Accordingly,  PR  Doc.  96-8380,  a  final 
rule  publibhed  in  the  Federal  Register 
on  April  5,  1996  (61  FR  15350),  is 
amended  by  adding  the  following 
provisions  in  title  24  of  the  Code  of 
Federal  Regulations: 

PART  0— STANDARDS  OF  CONDUCT 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority;  5  U.S.C.  7301;  42  U.S.C. 
3535(d). 

§  0.735-203    [Redesignated  as  §  0.2] 

2.  Section  0.735-203  is  redesignated 
as  §0.2. 

§  0.735-^04    [Redesignated  as  §  0.3] 

3.  Section  0.735-204  is  redesignated 
as  §0.3. 

Dated:  April  25.  1996. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc.  96-10690  Filed  4-30-96;  8:45  am) 

BiLUNQ  COOe  4210-32-P 


24  CFR  Part  290 
[Docket  No.  FR-3715-C-03] 
RIN  2S02-AG30 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner;  Disposition  of 
Multifamily  Projects  and  Sale  of  HUD- 
Held  Multifamily  Mortgages;  Final 
Rule;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule;  Correction. 

SUMMARY:  On  March  21,  1996  (61  FR 
11684),  the  Department  published  a 
final  rule  that  implemented  the 
regulatory  requirements  under  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  that 
affected  the  management  and 
disposition  of  HUD-owned  properties 
and  properties  with  HUD-held 
mortgages,  and  the  sale  of  HUD-held 
multifamily  mortgages.  The  purpose  of 
this  correction  is  to  remove  duplicate 
information  contained  in  §  290.39(c). 


EFFECTIVE  DATE:  April  22.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Hunter,  Director,  Program 
Management  Division,  Office  of 
Multifamily  Asset  Management  and 
Disposition,  Department  of  Housing  and 
Urban  Development,  Room  6182,  451 
7th  Street,  SW.,  Washington,  DC  20410. 
Telephone  (202)  708-3944;  TTY  (202) 
708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  96-6791,  a  final 
rule  on  Part  290,  Multifamily  Projects 
and  Sale  of  HUD-Held  Multifamily 
Mortgages,  published  in  the  Federal 
Register  on  March  21.  1996  at  61  FR 
11684,  is  corrected  as  follows: 

On  page  11690,  in  the  third  column, 
in  §  290.39,  paragraph  (c)  is  corrected  by 
removing  the  second  paragraph  (c)(2) 
that  begins  with  "(2)  A  subsidized 
project  *   "   '",  and  by  also  removing 
the  undesignated  paragraph  in  the 
second  paragraph  (c)(2)  that  begins  with 

"This  requirement  shall  continue 

•   •   * " 

Dated;  April  25,  1996. 
Camille  E.  Aoevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  96-10794  Filed  4-30-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TDsees] 

RIN  1545-nAT55 

Treatment  of  Underwriters  In  Section 
351  and  Section  721  Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  transfers  of  cash 
to  a  corporation  or  a  partnership.  The 
final  regulations  wall  affect  taxpayers  in 
transactions  under  section  351  or 
section  721  when  there  is  an  offering  of 
stock  or  partnership  interests  through  an 
underwriter. 

EFFECTIVE  DATE:  May  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulation  imder  section 
351(a),  Susan  T.  Edlavitch,  (202)  622- 
7750;  concerning  the  regulation  under 
section  721(a),  James  A.  Quinn.  (202) 
622-3060  (not  toll-free  numbers). 


SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  final 
regulations  under  section  351  and 
section  721.  The  final  regulations 
provide  for  the  treatment  of  transfers  of 
cash  to  a  corporation  or  a  partnership 
pursuant  to  an  offering  of  stock  or 
partnership  interests  through  an 
underwriter. 

Section  351(a)  provides  that  no  gain 
or  loss  is  recognized  if  property  is 
transferred  to  a  corporation  by  one  or 
more  persons  solely  in  exchange  for 
stock  in  the  corporation  and 
immediately  after  the  exchange  the 
person  or  persons  are  in  control  (as 
defined  in  section  368(c))  of  the 
corporation. 

Section  721(a)  provides  that  no  gain 
or  loss  is  recognized  to  a  partnership  or 
to  any  of  its  partners  in  the  case  of  a 
contribution  of  property  to  the 
partnership  in  exchange  for  an  interest 
in  the  partnership. 

On  August  10.  1995,  the  IRS 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (CO-26- 
95),  adding  regulations  under  section 
351  and  section  721  of  the  Internal 
Revenue  Code  relating  to  transfers  of 
cash  to  a  corporation  or  a  partnership 
(60  FR  40792).  The  proposed  rules  were 
based  on  the  conclusion  that  Situation 
2  of  Rev.  Rul.  78-294  (1978-2  C.B.  141) 
does  not  reflect  current  underwriting 
practices.  The  proposed  rules  were  also 
based  on  the  conclusion  that 
underwritings  of  partnership  interests 
should  be  treated  similarly  to 
underwritings  of  stock.  The  rules,  under 
certain  circumstances,  disregard 
underwriters  of  stock  and  partnership 
interests  for  purposes  of  section  351  and 
section  721. 

Public  Comments  and  the  Final 
Regulations 

The  IRS  received  few  comments  from 
the  public  on  the  proposed  regulations. 
The  comments  received  were  generally 
supportive  of  the  proposed  regulations 
but  sought  guidance  beyond  the 
intended  scope  of  the  rules.  No  public 
hearing  was  requested  and  none  was 
held.  After  consideration  of  all  the 
comments,  the  regulations  proposed  by 
CO-26-95  are  adopted  by  this  Treasury 
decision. 

In  the  notice  of  proposed  rulemaking, 
the  IRS  and  Treasury  invited  public 
comment  with  respect  to  three  issues: 
(a)  Whether  the  proposed  rules  should 
apply  for  all  tax  purposes;  (b)  whether 
the  proposed  rules  should  be  limited  to 
underwriters;  and  (c)  whether  the 
proposed  rules  should  be  limited  to 
cash  transactions.  After  consideration  of 


these  issues,  the  regulations  proposed 
by  CO-26-95  are  adopted  without  any 
change  in  language.  However,  although 
the  regulations  specifically  concern 
undenvriters,  it  is  intended  that  its 
principles  could  apply  equally  in 
factually  analogous  situations.  For 
example,  if  the  ownership  by  other 
intermediaries  in  the  distribution  of 
stock  or  partnership  interests,  such  as 
broker-dealers,  is  transitory,  that 
ownership  should  also  be  disregarded. 

Effect  on  Other  Documents 

The  foUowring  publication  is  obsolete 
as  of  May  1, 1996:  Rev.  Rul.  78-294 
(1978-2  C.B.  141). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procediu*  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piwsuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Susan  T.  Edlavitch  of  the 
Office  of  Assistant  Chief  Counsel 
(Corporate)  and  Brian  J.  O'Connor, 
formerly  of  the  Office  of  Assistant  Chief 
Coimsel  (Passlhroughs  and  Special 
Industries).  However,  other  persoimel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •  *   * 

Section  1.351-1  also  issued  under  26 
U.S.C  351.  •  •  * 

Section  1.721-1  also  issued  under  26 
U.S.C  721.  •  •  * 


Par.  2.  In  §  1.351-1,  paragraph  (a)(3) 
is  added  to  read  as  follows: 

$1,351-1    TrMisfer  to  corporation 
controlled  by  transferor. 


(a)*  *  • 

(3)  Underwriting  of  stock— (i)  In 
general.  For  the  purpose  of  section  351, 
if  a  person  acquires  stock  of  a 
corporation  from  an  imderwriter  in 
exchange  for  cash  in  a  qualified 
underwriting  transaction,  the  person 
who  acqtiires  stock  from  the 
underwriter  is  treated  as  transferring 
cash  directly  to  the  corporation  in 
exchange  for  stock  of  the  corporation 
and  the  underwriter  is  disregarded.  A 
qualified  underwriting  transaction  is  a 
transaction  in  which  a  corporation 
issues  stock  for  cash  in  an  underwriting 
in  which  either  the  underwriter  is  an 
agent  of  the  corporation  or  the 
underwriter's  ownership  of  the  stock  is 
transitory. 

(ii)  Effective  date.  This  paragraph 
(a)(3)  is  effective  for  quaUfied 
imderwriting  transactions  occurring  on 
or  after  May  1,  1996. 

Par.  3.  In  §  1.721-1,  paragraph  (c)  is 
added  to  read  as  follows: 

§  1 .721  -1    Nonreeo^ltlon  of  gain  or  loss 
on  contribution. 

•        •        •        •        • 

(c)  Underwritings  of  partnership 
interests — (1)  In  general.  For  the 
purpose  of  section  721,  if  a  person 
acquires  a  partnership  interest  from  an 
underwriter  in  exchange  for  cash  in  a 
qualified  underwrriting  transaction,  the 
person  who  acquires  the  partnership 
interest  is  treated  as  transferring  cash 
directly  to  the  partnership  in  exchange 
for  the  partnership  interest  and  the 
underwriter  is  disregarded.  A  qualified 
imderwriting  transaction  is  a  transaction 
in  which  a  partnership  issues 
partnership  interests  for  cash  in  an 
underwriting  in  which  either  the 
imderwriter  is  an  agent  of  the 
partnership  or  the  underwriter's 
ownership  of  the  partnership  interests  is 
transitory. 

(2)  Effective  date.  This  paragraph  (c) 
is  effective  for  qualified  underwriting 
transactions  occurring  on  or  after  May  1, 
1996. 

Margarat  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  March  26, 1996. 
Leslie  Samuels, 
Assistant  Secretary  of  Treasury. 
(FR  Doc.  96-10396  Filed  4-30-96:  8:45  am] 
BH.LMQ  COCC  4«3(M>1-P 


26  CFR  Parts  1, 301.  and  602 

[TO  8668) 

RIN  1545-^T02 

Envlronmantal  Settlement  Fund*— 
Classification 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  classification 
of  certain  organizations  as  trusts  for 
federal  tax  purposes.  The  final 
regulations  provide  guidance  to 
taxpayers  on  the  proper  classification  of 
trusts  formed  to  collect  and  disburse 
amounts  for  environmental  remediation 
of  an  existing  waste  site  to  discharge 
taxpayers'  liability  or  potential  liability 
under  applicable  environmental  laws. 
DATES:  These  regulations  are  effective 
May  1.  1996. 

For  dates  of  applicability,  see 
§301.7701-4(e)(5). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Quiim,  (202)  622-3060  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  vddi  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1465.  This 
information  is  required  by  the  IRS  to 
ensure  the  proper  reporting  of  items  of 
income  and  expense  of  an 
environmental  remediation  trust  in 
which  a  portion  of  the  trust  is  treated  as 
owned  by  a  grantor. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  armual  burden  per 
respondent  is  4  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
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of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  August  4,  1995,  the  IRS  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (60  FR  39903)  to 
provide  guidance  on  the  classification  of 
certain  organizations  as  trusts  for  federal 
tax  purposes.  Written  comments 
responding  to  the  notice  were  received, 
and  a  public  hearing  was  held  on 
October  26,  1995.  After  consideration  of 
the  comments  received,  the  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  decision. 

Summary  of  Significant  Comments  and 
Revisions 

The  proposed  regulations  provide  that 
an  environmental  remediation  trust  is 
considered  a  trust  for  purposes  of  the 
Internal  Revenue  Code  Under  the 
proposed  regulations,  a  trust  is  an 
environmental  remediation  trust  if  the 
primary  purpose  of  the  trust  is 
collecting  and  disbursing  amounts  for 
environmental  remediation  of  an 
existing  waste  site  One  commentator 
suggested  that  "response  costs"  should 
be  considered  amounts  incurred  for 
environmental  remediation.  To  address 
this  concern,  the  final  regulations  clarify 
that  environmental  remediation 
includes  the  costs  of  remedying  and 
removing  environmental  contamination. 
One  commentator  also  suggested  that 
the  final  regulations  define  the  term 
existing  waste  site.  The  final  regulations 
do  not  adopt  this  comment.  The  term 
existing  waste  site  should  be  sufficiently 
specific  to  allow  taxpayers  to  establish 
an  environmental  remediation  trust  for 
any  contaminated  site  that  currently 
requires  remediation  under 
environmental  laws. 

The  proposed  regulations  provide  that 
all  contributors  to  an  environmental 
remediation  trust  must  have  potential 
liability  or  a  reasonable  expectation  of 
liability  under  federal,  state,  or  local 
environmental  laws  for  environmental 
remediation  of  the  waste  site.  A 
commentator  suggested  that  the  final 
regulations  be  clarified  to  provide  that 
eligible  contributors  include 
contributors  with  "actual"  as  well  as 
potential  liability  and  contributors  who 
are  released  from  liability  upon  their 
contribution  to  the  trust.  The  final 
regulations  clarifv'  that  contributors 
having  "actual"  liability  are  eligible 
contributors.  The  final  regulations  do 
not  address  the  treatment  of 
contributors  that  are  released  from 
liability  by  the  governmental  authority 
upon  contribution  to  the  trust;  the 


regulations  are  intended  only  to  address 
the  tax  treatment  of  environmental 
remediation  trusts  in  which  contributors 
continue  to  have  actual  or  potential 
liability  (and  thus  are  treated  as  owners 
of  the  trust  under  section  677).  In 
situations  where  one  or  more 
contributors  are  released  from  liability 
by  the  governmental  authority  upon 
contribution  to  the  trust,  the  rules  for 
qualified  settlement  funds  may  apply  to 
the  entire  trust.  See  §  1.468B-l(c)  and 
(h)(2).  If  such  contributors  contribute 
amounts  to  a  trust  that  is  separate  from 
the  environmental  remediation  trust, 
however,  the  classification  of  the 
environmental  remediation  trust  as  a 
trust  will  not  be  affected. 

One  commentator  suggested  that  a 
cross-reference  to  these  regulations  be 
inserted  in  §  1.671-4(a)  and  §  1.677(a)- 
1(d)  because  the  proposed  regulations 
address  reporting  and  grantor  trust 
issues.  The  final  regulations  include  the 
suggested  cross-references. 

Other  commentators  suggested  that 
the  final  regulations  address  the  timing 
of  deductions  for  contributions  to  the 
trust,  the  treatment  of  interest  earned  by 
the  trust,  and  other  federal  tax 
consequences  of  the  trust.  The  final 
regulations  do  not  adopt  these 
suggestions.  The  regulations  are  limited 
to  the  classification  of  an  environmental 
remediation  trust  as  a  trust  for  purposes 
of  section  7701  and  do  not  address  or 
affect  the  timing  or  amount  of  a 
deduction  for  environmental 
remediation  costs.  Amounts  contributed 
to  an  environmental  remediation  trust 
and  interest  earned  on  those  amounts 
must  be  taken  into  account  under  the 
appropriate  federal  tax  accounting  rules, 
including  the  economic  performance 
rules  of  section  461(h).  Under  those 
rules,  taxpayers  generally  cannot  deduct 
contributions  to  the  trust  at  the  time  of 
contribution  or  deduct  earnings  at  the 
time  they  are  received  by  the  trust. 

The  proposed  regulations  provide  that 
the  regulations  will  apply  to  trusts 
formed  on  or  after  the  date  of 
publication  of  final  regulations.  One 
commentator  suggested  that  the  final 
regulations  should  be  effective,  at  the 
trustee's  option,  to  trusts  meeting  the 
requirements  of  an  environmental 
remediation  trust  established  prior  to 
such  date,  effective  as  of  any  date 
designated  by  the  trustee.  The 
commentator  further  suggested  that, 
with  respect  to  amounts  held  in  a  fund, 
account,  or  trust  meeting  the 
requirements  of  an  environmental 
remediation  trust  prior  to  the  date  of 
publication  of  the  final  regulations,  the 
IRS  should  not  challenge  the 
classification  of  the  fund,  account,  or 
trust  as  a  trust  for  federal  tax  purposes. 


The  final  regulations  sue  effective  for 
trusts  meeting  the  definition  of  an 
environmental  remediation  trust  that  are 
formed  on  or  after  May  1, 1996.  The 
final  regulations  may  be  relied  on  by 
trusts  formed  before  May  1, 1996,  if  the 
trust  has  at  all  times  met  all 
requirements  of  the  final  regulations 
and  the  grantors  reported  items  of 
income  smd  deduction  consistent  with 
the  final  regulations  on  original  or 
amended  returns.  This  provision  allows 
a  trust  an  '.  grantors  that  have  met  all  of 
the  requirements  of  the  final  regulations 
throughout  the  existence  of  the  trust  to 
treat  the  trust  as  an  environmental 
remediation  trust.  The  final  regulations 
also  provide  that,  for  trusts  formed 
before  May  1,  1996,  that  are  not 
described  by  the  preceding  rule,  the 
Commissioner  may  permit  by  letter 
ruling,  in  appropriate  circumstances, 
the  final  regulations  to  be  applied 
subject  to  appropriate  terms  and 
conditions. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulator)' 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  James  A.  Quinn  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development.  ' 

List  of  Subjects 

26  CFB  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Port  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Amendments  to  the  Regulations 

Accordingly.  26  CFR  parts  1,  301.  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.671-4  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  as  follows: 

§  1 .671  -4    Method  of  reporting. 

(a)  *   *   *  Section  301.7701^(e)(2)  of 
this  chapter  provides  guidance  on  how 
these  reporting  rules  apply  to  an 
environmental  remediation  trust. 

«        »        *        •        * 

Par.  3.  Section  1 .677(a)-l  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (d)  as  follows: 

§  1 .677(aH    Income  for  benefit  of  grantor; 
generairule. 

•        *        *        •        • 

(d)  *   •   *  See  §301.7701-4(e)  of  this 
chapter  for  rules  on  the  classification  of 
and  application  of  section  677  to  an 
environmental  remediation  trust. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   '   * 
Par.  5.  Section  301.7701-4(e)  is  added 
to  read  as  follows: 

§301.7701-4    Trusts. 

*         *         *         •         • 

(e)  Environmental  remediation  trusts. 
(1)  An  environmental  remediation  trust 
is  considered  a  trust  for  purposes  of  the 
Internal  Revenue  Code.  For  purposes  of 
this  paragraph  (e),  an^ organization  is  an 
environmental  remediation  trust  if  the 
organization  is  organized  under  state 
law  as  a  trust;  the  primary  purpose  of 
the  trust  is  collecting  and  disbursing 
amounts  for  environmental  remediation 
of  an  existing  waste  site  to  resolve, 
satisfy,  mitigate,  address,  or  prevent  the 
liability  or  potential  liability  of  persons 
imposed  by  federal,  state,  or  local 
environmental  laws;  all  contributors  to 
the  trust  have  (at  the  time  of 
contribution  and  thereafter)  actual  or 
potential  liability  or  a  reasonable 
expectation  of  liability  under,  federal, 
state,  or  local  environmental  laws  for 
envirorunental  remediation  of  the  waste 
site;  and  the  trust  is  not  a  qualified 
settlement  fund  within  the  meaning  of 
§  1.468B-l(a)  of  this  chapter.  An 


environmental  remediation  trust  is 
classified  as  a  trust  because  its  primary 
purpose  is  environmental  remediation 
of  an  existing  waste  site  and  not  the 
carrying  on  of  a  profit-making  business 
that  normally  would  be  conducted 
through  business  organizations 
classified  as  corporations  or 
partnerships.  However,  if  the  remedial 
purpose  is  altered  or  becomes  so 
obscured  by  business  or  investment 
activities  that  the  declared  remedial 
purpose  is  no  longer  controlling,  the 
organization  will  no  longer  be  classified 
as  a  trust.  For  purposes  of  this 
paragraph  (e),  environmental 
remediation  includes  the  costs  of 
assessing  environmental  conditions, 
remedying  and  removing  environmental 
contamination,  monitoring  remedial 
activities  and  the  release  of  substances, 
preventing  future  releases  of  substances, 
and  collecting  amounts  from  persons 
liable  or  potentially  liable  for  the  costs 
of  these  activities.  For  purposes  of  this 
paragraph  (e),  persons  have  potential 
liability  or  a  reasonable  expectation  of 
liability  under  federal,  state,  or  local 
environmental  laws  for  remediation  of 
the  existing  waste  site  if  there  is 
authority  under  a  federal,  state,  or  local 
law  that  requires  or  could  reasonably  be 
expected  to  require  such  persons  to 
satisfy  all  or  a  portion  of  the  costs  of  the 
environmental  remediation. 

(2)  Each  contributor  (grantor)  to  the 
trust  is  treated  as  the  owner  of  the 
portion  of  the  trust  contributed  by  that 
grantor  under  rules  provided  in  section 
677  and  §1.677(a)-l(d)  of  this  chapter. 
Section  677  and  §  1.677(a)-l(d)  of  this 
chapter  provide  rules  regarding  the 
treatment  of  a  grantor  as  the  owner  of 
a  portion  of  a  trust  applied  in  discharge 
of  the  grantor's  legal  obligation.  Items  of 
income,  deduction,  and  credit 
attributable  to  an  environmental 
remediation  trust  are  not  reported  by  the 
trust  on  Form  1041,  but  are  shown  on 
a  separate  statement  to  be  attached  to 
that  form.  See  §  1.671-4(a)  of  this 
chapter.  The  trustee  must  also  furnish  to 
each  grantor  a  statement  that  shows  all 
items  of  income,  deduction,  and  credit 
of  the  trust  for  the  grantor's  taxable  year 
attributable  to  the  portion  of  the  trust 
treated  as  owned  by  the  grantor.  The 
statement  must  provide  the  grantor  with 
the  information  necessary  to  take  the 
items  into  account  in  computing  the 
grantor's  taxable  income,  including 
information  necessary  to  determine  the 
federal  tax  treatment  of  the  items  (for 
example,  whether  an  item  is  a 
deductible  expense  under  section  162(a) 
or  a  capital  expenditure  under  section 
263(a))  and  how  the  item  should  be 
taken  into  account  under  the  economic 


performance  rules  of  section  461(h)  and 
the  regulations  thereunder.  See  §  1.461- 
4  of  this  chapter  for  rules  relating  to 
economic  performance. 

(3)  All  amounts  contributed  to  an 
environmental  remediation  trust  by  a 
grantor  (cash-out  grantor)  who.  pursuant 
to  an  agreement  with  the  other  grantors, 
contributes  a  fixed  amount  to  the  trust 
and  is  relieved  by  the  other  grantors  of 
any  further  obligation  to  make 
contributions  to  the  trust,  but  remains 
liable  or  potentially  liable  under  the 
applicable  environmental  laws,  will  be 
considered  amounts  contributed  for 
remediation.  An  environmental 
remediation  trust  agreement  may  direct 
the  trustee  to  expend  amounts 
contributed  by  a  cash-out  grantor  (and 
the  earnings  thereon)  before  expending 
amounts  contributed  by  other  grantors 
(and  the  earnings  thereon).  A  cash-out 
grantor  will  cease  to  be  treated  as  an 
owner  of  a  portion  of  the  trust  when  the 
grantor's  portion  is  fully  expended  by 
the  trust. 

(4)  The  provisions  of  this  paragraph 
(e)  may  be  illustrated  by  the  following 
example: 

Example,  (a)  X.  Y.  and  Z  are  calendar  year 
corporations  that  are  liable  for  the 
remediation  of  an  existing  waste  site  under 
applicable  federal  environmental  laws.  On 
June  1.  1996,  pursuant  to  an  agreement  with 
the  governing  federal  agency.  X.  Y.  and  Z 
create  an  environmental  remediation  trust 
within  the  meaning  of  paragraph  (e)(1)  of  thi? 
section  to  collect  funds  contributed  to  the 
trust  by  X.  Y,  and  Z  and  to  aary  out  the 
remediation  of  the  waste  site  to  the 
satisfaction  of  the  federal  agency.  X.  Y.  and 
Zare  jointly  and  severally  liable  under  the 
federal  environmental  laws  for  the 
remediation  of  the  waste  site,  and  the  federal 
agency  will  not  release  X.  Y.  or  Z  from 
liability  until  the  waste  site  is  remediated  to 
the  satisfaction  of  the  agency. 

(b)  The  estimated  cost  of  the  remediation 
is  $20,000,000  X.  Y.  and  Z  agree  that,  if  Z 
conUibutes  $1,000,000  to  the  trust.  Z  will  not 
be  required  to  make  any  additional 
contributions  to  the  trust,  and  X  and  Y  will 
complete  the  remediation  of  the  waste  site 
and  make  additional  contributions  if 
necessary 

(c)  On  )une  1.  1996,  X,  Y.  and  Z  each 
contribute  $1,000,000  to  the  trust  The  tnist 
agreement  directs  the  trustee  to  spend  Z's 
contributions  to  the  trust  and  the  income 
allocable  to  Z's  portion  before  spending  X's 
and  rs  portions.  On  November  30.  1996.  the 
trustee  disburses  $2,000,000  for  remediation 
work  performed  from  |une  1.  1996,  through 
.September  30,  1996.  For  the  six-month 
period  ending  November  30.  1996,  the 
interest  earned  on  the  funds  in  the  trust  was 
$75,000,  which  is  allocated  in  equal  shares 
of  $25,000  to  X's,  rs,  and  Z's  portions  of  the 
trust.     . 

(d)  Z  made  no  further  contributions  to  the 
trust.  Pursuant  to  the  trust  agreement,  the 
trustee  expended  Z's  portion  of  the  trust 
before  expending  X"s  and  Vs  portion. 
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Therefore.  Z's  share  of  the  remediation 
disbursement  made  in  1996  is  $1,025,000 
(SI, 000,000  contribution  by  Z  plus  525,000  of 
interest  allocated  to  Z's  portion  of  the  trust). 
Z  takes  the  $1,025,000  disbursement  into 
account  under  the  appropriate  federal  tax 
accounting  rules.  In  addition,  -Vs  share  of  the 
remediation  disbursement  made  in  1996  is 
$487,500.  and  Ys  share  of  the  remediation 
disbursement  made  in  1996  is  $487,500.  X 
and  >'  take  their  respective  shares  of  the 
disbursement  mto  account  under  the 
appropriate  federal  tax  accounting  rules. 

(e)  The  trustee  made  no  further 
remediation  disbursements  in  1996,  and  X 
and  y  made  no  further  contributions  in  1996. 
From  December  1. 1996,  to  December  31, 
1996,  the  mterest  earned  on  the  funds 
remaining  in  the  trust  was  $5,000,  which  is 
allocated  S2,500  to  .Vs  portion  and  $2,500  to 
V"s  portion.  Accordingly,  for  1996,  .Yand  Y 
each  had  interest  income  of  $27,500  from  the 
trust  and  Z  had  interest  income  of  S25.0OO 
from  the  trust. 

(5)  This  paragraph  (e)  is  applicable  to 
trusts  meeting  the  requirements  of 
paragraph  (e)(1)  of  this  section  that  are 
formed  on  or  after  May  1.  1996.  This 
paragraph  (e)  may  be  relied  on  by  trusts 
formed  before  May  1,  1996.  if  the  trust 
has  at  all  limes  met  all  requirements  of 
this  paragraph  (e)  and  the  grantors  have 
reported  items  of  .income  and 
deduction  consistent  with  this 
paragraph  (e)  on  original  or  amended 
returns.  For  trusts  formed  before  May  1 , 
1996,  that  are  not  described  in  the 
preceding  sentence,  the  Commissioner 
may  permit  by  letter  ruling,  in 
appropriate  circumstances,  this 
paragraph  (e)  to  be  applied  subject  to 
appropriate  terms  and  conditions. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

Par.  7.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  the  entry 
•'301.7701-4.   .   .   .  1545-1465"  in 
numerical  order  to  the  table. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  April  5,  1996. 
Leshe  Samuels, 

Assistant  Secretary  of  the  Treasury: 
IFR  Doc.  96-10544  Filed  4-30-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 

[CGD  96-024] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  January  1. 
1996  and  March  31.  1996,  which  were 
not  published  in  the  Federal  Register. 
This  quarterly  notice  lists  temporary 
local  regulations,  security  zones,  and 
safety  zones,  which  were  of  limited 
duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  January  1. 
1996  and  March  31.  1996,  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Stephen  J.  Darmody. 
Executive  Secretary,  Marine  Safety 
Council  at  (202)  267-1477  between  the 
hours  of  8  a.m.  and  3  p.m..  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 

Quarterly  Report 


Special  local  regulations  are  issued  to 
enheuice  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notiBcation  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obUgation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  under 
E.O.  12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
January  1,  1996  and  March  31,  1996, 
unless  otherwise  indicated. 
Stephen  J.  Darmody, 
Commander,  U.S.  Coast  Guard,  Executive 
Secretaty- Marine  Safety  Council. 
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Docket  No. 


Corpus  Christi  96-001  .. 
Corpus  Christi  96-002  .. 
Hampton  Roads  96-079 


Location 


UMI 


GuK  Intracoastal  Waterway 
Gull  Intracoastal  Waterway 
Chesapeake  Bay,  VA  


Type 


Safety  Zone 
Safety  Zone 
Safety  Zone 


Effective 
date 


1/13/96 

1/22/96 

11/13/95 


Docket  No. 


Huntington  96-001  

Huntington  96-002 

Huntington  96-003 

Huntington  96-004 

Huntington  96-006 

Jacksonville  9&-0 16 

LA/Long  Beach  96-001 
LAA-ong  Beach  96-004 
LA/Long  Beach  96-005 

Louisville  96-002  

Miami  96-012  

Miami  96-019  

Morgan  City  95-003  ... 
New  Orleans  96-001  .. 

San  Diego  96-001  

San  Juan  96-001  

San  Juan  96-011  

San  Juan  96-024 

01-95-174  

01-95-177  

01-96-019  

01-96-^00  

05-9&-006  

05-96-011  

07-96-002  

07-96-022  

07-96-025  

07-96-026  

13-96-003  

13-96-005  

13-96-006  

13-96-007 

13-96-008  

13-96-009  


Location 


Kanawtia  River,  Kanawtia  Falls,  WV  

Kanawha  Falls,  WV  

Winfiekj,  WV  

Gallipolis.  WV  

M.  183  to  M.  185.5  

Vilano  Beach,  FL 

San  Pedro  Bay,  CA  

San  Pedro  Bay,  CA 

San  Pedro  Bay,  CA 

Ohio  River,  Cincinnati,  OH  

Key  West,  FL 

Fort  Lauderdale,  FL 

Gulf  Intracoastal  Watewi^ay.  Houman,  LA 

M.  94  to  M.  97  

San  Diego  Bay,  CA  

San  Juan  Harbor,  PR 

San  Juan  Harbor,  PR  

San  Juan,  PR  

Charlestown,  MA  

Mystic.  CT 

Bridgeport,  CT  

Port  of  New  York  and  New  Jersey 

Albemarle  Sound.  NC 

Hampton  Roads,  VA 

Hlllstxxough  Bay,  Tampa,  FL 

St.  Augustine,  FL 

Bahia  De  Mayaguez.  PR 

Old  San  Juan.  PR  

Columbia  River,  OR  

Portland,  OR 

Columbia  River,  OR  

Columbia  River,  OR  

Queets,  WA  

Benton,  WA  


[PR  Doc.  96-10820  Filed  4-30-96;  8:45  am] 
BILUNO  CODE  4t10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA034-4014,  PA035-4015;  FRL-6465-11 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Redesignation  Request 
and  Maintenance  Plan  for  the 
PittstMirgh  Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  disapproving  a 
redesignation  request  for  the  Pittsburgh 
ozone  nonattainment  area  and  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  SIP  revision  consists 
of  a  maintenance  plan  for  the  Pittsburgh 
ozone  nonattainment  area.  The  effect  of 
this  action  is  to  disapprove  the 
redesignation  request  and  its  associated 


maintenance  plan  because  the  area 
violated  the  National  Ambient  Air 
Quality  Standard  for  ozone  (the  ozone 
NAAQS)  and  additionally  is  not 
otherwise  eUgible  for  redesignation. 
This  action  is  being  taken  under 
sections  107  and  110  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  31,  1996. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107  and  the 
Pennsylvania  Dejjartment  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino,  (215)  597-9337.  at  the 
EPA  Region  UI  office,  or  via  e-mail  at 
pino.maria@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
February  7, 1996  (61  FR  4598),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 


Type 


Safety  Zor«  ... 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  .. 
Safety  Zorw  .. 
Safety  Zone  .. 
Safety  Zone  . 


Effective 
date 


1/19/96 

1/21/96 

1/22/96 

1/31/96 

2/29/96 

3/12/96 

Z' 14/96 

3*19/96 

3/23/96 

2Jb/9S 

3^2/96 

3'18/96 

2/12/96 

2/19/96 

37/96 

1/6/96 

2/27,-96 

3/21/96 

3/28/96 

12/31/95 

3/- 7/96 

17/96 

1/31/96 

3'l4/96 

2J2/96 

3/31/96 

3/24/96 

3/31/96 

2/1 3«6 

2/14/96 

2/14/96 

2/l5«6 

3/27«6 

3/28/96 


Commonwealth  of  Pennsylvania  that 
proposed  disapproval  of  the 
redesignation  request  and  maintenance 
plan  for  the  Pittsburgh-Beaver  Valley 
ozone  nonattainment  area  (the 
Pittsburgh  area).  The  formal 
redesignation  request  was  submitted  by 
the  Commonwealth  of  Permsylvania  on 
November  12,  1993.  At  the  same  time, 
the  Commonwealth  submitted  a 
maintenance  plan  for  the  Pittsburgh  area 
as  a  SIP  revision.  The  Commonwealth 
subsequently  amended  the  maintenance 
plan  on  Janiiary  13,  1994  and.  again,  on 
May  12,  1995.  During  the  1995  ozone 
season,  the  Pittsburgh  area  violated  the 
ozone  NAAQS.  making  the  area 
ineligible  for  redesignation.  Therefore. 
EPA  proposed  to  disapprove  the 
redesignation  request  and  its  associated 
maintenance  plan. 

Other  specific  details  of  the 
Commonwealth's  redesignation  request 
and  maintenance  plan  for  the  Pittsburgh 
area,  and  the  rationale  for  EPAs 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here.  Both 
positive  and  adverse  public  comments 
were  received  on  the  NPR.  EPA  received 
three  comment  letters  in  favor  of  the 
proposed  disapproval  of  the  Pittsburgh 
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area  redesignation  request  and 
maintenance  plan.  Two  comment  letters 
were  opposed  to  the  disapproval.  The 
following  is  a  summary  of  the  adverse 
comments  received  on  the  NPR,  and 
EPA's  response  to  those  comments. 

CommenWl:  Two  commenters 
maintained  that  transport  of  ozone  and 
NOx  is  the  primary  cause  of  the 
violations  in  the  Pittsburgh  area.  The 
letters  contained  the  following 
comments: 

(1)  "Southwestern  Pennsylvania's 
ozone  is  primarily  due  to  transported 
ozone  and  NOx  from  upwind  states." 

(2)  "Despite  the  potential  health  and 
economic  harm  to  residents  of 
southwestern  Pennsylvania,  EPA  has 
failed  to  properly  control  interstate 
transport  of  ozone  and  NOx  'nto 
Pennsylvania." 

•    (3)  "EPA  has  failed  to  consider  the 
effects  of  transport  in  determining 
whether  southwestern  Pennsylvania  has 
violated  the  NAAQS  for  ozone  and 
whether  its  maintenance  plan  is 
adeauate." 

(4j  "Transport  of  ozone  from  outside 
Pennsylvania  into  the  Pittsburgh-Beaver 
Valley  area  was  not  considered." 

(5)  "Disapproval  of  southwestern 
Pennsylvania's  attainment  application 
could  worsen,  rather  than  improve,  the 
region's  air  quality."  The  commenter 
asserted  that,  because  the  ozone  in  the 
Pittsburgh  area  is  due  primarily  to 
transport,  additional  emission  controls 
will  not  prevent  exceedances.  and  may 
have  little  or  no  effect  on  the  area's 
ozone  levels.  Also,  "extraordinary 
measures"  would  be  needed  to  prevent 
exceedances. 

One  commenter  contends  that  ozone 
readings  at  monitoring  points  near  the 
West  Virginia/Ohio/Pennsylvania 
border  demonstrate  a  strong  correlation 
between  the  amount  of  ozone 
transported  across  the  border  and  the 
readings  in  the  Pittsburgh-Beaver  Valley 
area.  The  commenter  claimed  that 
imposition  of  additional  emission 
controls  in  the  Pittsburgh  area  would 
further  exacerbate  the  substantial 
economic  incentive  in  the  neighboring 
states  of  Ohio  and  West  Virginia,  which 
are  not  included  in  the  Ozone  Transport 
Region  (OTR)  and  include  areas  that 
have  been  granted  redesignation  to 
attainment  and/ or  NOx  exemptions 
under  section  182(f)  of  the  Act. 

EPA's  Response:  While  Pennsylvania 
has  made  great  strides  in  improving  the 
air  quality  in  the  Pittsburgh  area,  ozone 
remains  a  problem.  EPA  believes  that 
the  Pittsburgh  area  generates  substantial 
emissions  of  VOC  and  NOx,  which 
contribute  significantly  to  the 
nonattainment  problem  there.  This  was 
demonstrated  in  1995,  when 


exceedances  v.'ere  recorded  in 
Pittsburgh,  and  ozone  concentritions  at 
the  border  and  in  all  other  western  and 
central  Pennsylvania  areas  were  below 
the  standard. 

On  November  15,  1990,  amendments 
to  the  1977  Clean  Air  Act  were  enacted. 
Pub.  L.  101-549, 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  The 
Pittsburgh-Beaver  Valley  area  was 
designated  nonattainment  for  ozone 
prior  to  enactment  of  the  amended  Act. 
The  area  retained  its  designation  of 
nonattainment  under  the  amended  Act. 
and  was  classified  as  moderate  on 
November  6,  1991  (56  FR  56694). 
Despite  being  classified  as  moderate 
since  1991,  the  Pittsburgh  area  has  not 
fully  adopted  and  implemented  all 
statutory  requirements  for  moderate 
ozone  nonattainment  areas,  including 
automobile  inspection  and  maintenance 
(I/M)  and  reasonably  available  control 
technology  (RACT)  for  all  of  its  major 
sources  of  VOC  and  NOx-  Therefore, 
emissions  in  the  Pittsburgh  area  have 
not  been  reduced  to  the  extent  required 
by  the  Clean  Air  Act  for  moderate 
nonattainment  areas. 

Disapproval  of  the  redesignation 
request  will  not  worsen  the  area's  air 
quality.  In  fact,  the  opposite  is  true.  If 
the  redesignation  request  was  approved, 
and  the  area  was  not  required  to  address 
its  air  quality  problem  by  reducing  its 
emissions  of  ozone  precursors  (VOC  and 
NOx).  the  area  would  continue  to 
violate  the  ozone  NAAQS  whenever 
meteorological  conditions  were 
favorable  for  ozone  formation.  However, 
if  the  redesignation  request  is 
disapproved,  and  the  area  adopts  and 
implements  all  control  measures 
required  for  moderate  ozone 
nonattainment  areas,  precursor    . 
emissions  will  be  reduced  and, 
therefore,  ozone  concentrations  in  the 
area  will  be  reduced. 

Pennsylvania  has  made  no 
demonstration  that  the  ozone  problem 
in  the  Pittsburgh  area  is  caused  by 
transport  from  upwind  sources.  An 
adequate  technical  demonstration, 
including  emissions  data  and  a 
modeling  analysis,  must  be  provided  to 
support  any  claim  of  transport- 
dominated  nonattainment. 

Although  ozone  levels  recorded  at 
monitors  near  the  West  Virginia/Ohio/ 
Pennsylvania  border  seem  to  correlate 
with  the  levels  recorded  further  east  in 
the  nonattainment  area,  this  data  is  not 
sufficient  to  demonstrate  that  the 
Pittsburgh  area's  ozone  problem  is  due 
to  transport.  During  the  summer  of 
1995,  on  the  days  when  monitors  in  the 
Pittsburgh  area  ("downwind"  monitors 
in  Allegheny  and  Westmoreland 
Counties)  recorded  exceedances  of  the 


ozone  standard,  ozone  levels  at  the 
monitors  on  the  western  border  of  the 
Pittsburgh  area  (the  "upwind"  monitors 
in  Beaver  and  Washington  Counties, 
Pennsylvania)  recorded  increased  levels 
of  ozone.  However,  these  "upwind" 
monitors  did  not  record  any 
exceedances  of  the  ozone  standard.  In 
other  words,  "downwind"  monitors  in 
the  Pittsburgh  area  always  recorded 
higher  ozone  levels  than  the  monitors  at 
the  western  border.  This  demonstrates 
the  Pittsburgh  area  is  causing  its  own 
exceedances  by  generating  ozone  in  the 
area. 

Furthermore.  EPA  intends  to  use  its 
authority  under  sections  110(a)(2)(A) 
and  (D)  of  the  Cleam  Air  Act.  where 
appropriate,  to  require  any  state  to 
reduce  its  emissions  where  there  is 
evidence,  such  as  photochemical  grid 
modeling,  showing  that  the  area's 
emissions  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  state.  EPA  is 
working  with  the  states  and  other 
organizations,  through  the  Ozone 
Transport  Assessment  Group  (OTAG),  to 
design  and  complete  studies  that 
consider  upwind  sources  and  quantify 
their  impacts.  As  the  studies  progress, 
EPA  will  continue  to  work  with  the 
states  and  other  organizations  to 
develop  mutually  acceptable  attainment 
strategies.  Under  the  Clean  Air  Act,  each 
state  is  ultimately  responsible  for 
ensuring  that  emissions  originating  in 
the  state  do  not  contribute  significantly 
to  nonattaiiunent  in,  or  interfere  with 
maintenance  by,  any  other  state. 

Moreover.  Governor  Ridge  has 
publicly  stated  that  Pittsburgh  has  an 
ozone  problem.  The  Governor  has 
initiated  a  stakeholders  process,  a 
cooperative  effort  between  industry  and 
government,  to  resolve  Peimsylvania's 
air  quality  problems.  EPA  officials  are 
actively  involved  in  this  process  to  help 
Permsylvania  determine  the  most 
suitable  emission  control  measures  for 
the  Pittsburgh-Beaver  Valley  area. 

Finally,  even  if  the  violations  in 
Pittsburgh  could  be  attributed  to 
transport,  EPA  would  not  have  the 
authority  to  redesignate  Pittsburgh  to 
attainment.  Section  107(d)(l)(A)(ii) 
defines  an  attaiiunent  area  as  an  area 
"that  meets"  the  national  ambient  air 
quality  standard  and  section 
107(d)(3)(E)  prohibits  EPA  firom 
redesignating  an  area  to  attainment 
unless  EPA  determines  that  the  area  is 
attaining  the  standard.  As  an  area  that 
is  experiencing  violations  of  the  ozone 
standard  is  not  attaining  the  standard, 
EPA  is  not  authorized  by  th»  Clean  Air 
Act  to  redesignate  such  an  area  to 
attainment. 


Comment  i2:  "EPA  has  established  an 
unreasonable  methodology  for 
determining  a  region's  compliance  with 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone,  and  has 
failed  to  comply  with  statutory 
requirements  to  review  and  revise  the 
standard."  The  commenter  also 
criticized  EPA's  method  of  determining 
an  area's  design  value  and  EPA's 
methods  used  to  locate  monitors. 

EPA 's  Response:  The  ozone  NAAQS 
is  a  health-based  standard  that  couples 
exposure  time  and  concentration.  EPA 
has  determined  that  the  level  of  the 
NAAQS  is  a  one-hour  average  ozone 
concentration  of  0.12  parts  per  million 
(ppm).  This  standard  is  designed  to 
protect  public  health.  Attainment  of  the 
ozone  NAAQS  is  determined  using 
three  consecutive  years  of  data  to 
account  for  year-to-year  variations  in 
meteorological  conditions  as  well  as 
year-to-year  variations  in  VOC  and  NOx 
emissions.  Concentrations  of  ozone 
above  the  NAAQS  level  cause 
respiratory  problems  such  as  shortness 
of  breath,  coughing,  congestion,  and 
lung  tissue  damage  and  can  result  in 
loss  of  work,  and  increased 
hospitalizations.  Those  most  at  risk  are 
children,  outdoor  workers,  people  writh 
respiratory  problems,  such  as  asthma, 
and  people  who  spend  a  lot  of  time 
outside. 

Under  section  109(d)(1)  of  the  Act, 
EPA  is  required  to  perform  a  review  of 
the  ozone  NAAQS  every  five  years.  The 
last  review  was  completed  in  1993  (58 
FR  13008).  That  review  resulted  in 
retaining  the  existing  standard:  0.12 
ppm,  1  hour  average,  average  annual 
expected  exceedances  <1  (i.e.  for  a 
three-year  period,  the  average  number  of 
expected  exceedances  at  each 
monitoring  site  must  be  less  than  or 
equal  to  one  per  year).  (See  40  CFR  50.) 
However,  in  the  February  3, 1994 
Federal  Register  (59  FR  5164).  EPA 
annoimced  that,  due  to  new  studies 
pubhshed  in  the  scientific  Uterature  on 
ozone's  health  and  environmental 
effects,  another  review  of  the  ozone 
NAAQS  would  be  conducted  as  rapidly 
as  possible.  EPA  is  plaiming  to  complete 
its  review  and  propose  its  findings  as 
early  as  mid-1996.  EPA  expects  to  take 
final  action  regarding  its  current  review 
of  the  ozone  NAAQS  by  mid-1997, 
which  is  vdthin  five  years  of  completion 
of  its  last  review. 

The  0.12  ppm  ozone  standard  and  the 
method  used  by  EPA  to  determine 
whether  an  area  is  attaining  the  ozone 
standard  were  decided  upon  through 
notice  and  comment  rulemaking  and  are 


contained  in  40  CFR  Part  50  §  50.9  and 
App.  H  (44  FR  8220  (Feb.  8,  1979)).  EPA 
is  bound  by  that  standard  and  that 
method  unless  and  imtil  it  is  changed 
through  further  rulemaking.  Thus,  this 
rulemaking  is  simply  not  the 
appropriate  forum  for  raising  concerns 
regarding  the  ozone  standard  or  the 
methods  for  determining  attaiiunent  of 
the  standard.  EPA  is  simply  following 
its  own  regulations  that  were 
promulgated  previously  pursuant  to 
notice  and  comment  rulemaking 
procedures. 

Section  183(g)  of  the  Act  requires  EPA 
to  conduct  a  study  of  whether  the 
methodology  EPA  used  to  establish  a 
design  value  for  ozone  provides  an 
adequate  indicator  of  ozone  air  quality. 
(The  design  value  is  an  indicator  that 
EPA  uses  to  determine  the  extent  of  an 
area's  nonattaiiunent  problem.)  In 
accordance  with  this  requirement,  EPA 
conducted  a  study  and  published  its 
results  in  December  1994  in  a  report 
entitled  Clean  Air  Act  Ozone  Design 
Value  Study:  Final  Report  (EPA-454/R- 
94-035).  The  report  concluded  that: 

(1)  The  EPA  oesign  value  method 
yields  ozone  design  values  that  are 
consistent  with  the  current  NAAQS. 

(2)  The  EPA  design  value  provides  a 
reasonable  estimate  of  peak  ozone  levels 
within  urban  areas  and  the  degree  of 
nonattaiiunent  of  the  area. 

(3)  Ozone  design  values  calculated 
using  EPA's  method  correlate  highly 
with  other  methods. 

(4)  A  meteorologically  adjusted  design 
value  may  not  be  die  best  indicator  of 
the  air  people  actually  breathe,  and  is  a 
major  departure  from  current  EPA 
policy. 

Finally,  monitor  location  is 
determined  through  a  cooperative 
process  between  EPA  and  states.  EPA 
has  detailed  criteria  for  the  placement  of 
monitors  (40  CFR  58).  Monitors  are 
located  throughout  a  nonattainment 
area,  in  a  network  designed  to 
characterize  the  air  quality  of  the  entire 
area.  EPA  and  the  states  conduct  annual 
reviews  of  monitoring  networks  to 
determine  if  monitors  are  properly 
located.  EPA's  latest  review  of  the 
Pittsburgh  area  monitoring  network, 
conducted  in  the  spring  of  1995. 
indicated  that  the  monitor  locations 
were  adequate  in  assessing  the  ambient 
air  quality  in  the  area." 

Comment  13;  "EPA's  methodology  for 
measuring  attainment  fails  to  properly 
assess  southwestern  Pennsylvania's 
corapUance  with  the  Clean  Air  Act  since 
most  of  the  population  of  the  region  is 
not  experiencing  ozone  levels  in 
violation  of  the  federal  standard."  The 


commenter  contends  that  the  Pittsburgh 
area's  moderate  classification  was  based 
on  high  ozane  levels  in  1988,  and  that 
in  each  of  the  6  subsequent  years,  1989- 

1994.  the  area's  ozone  levels  were 
"better  than"  the  standard.  In 
recognition  of  this.  EPA  determined  that 
the  area  met  the  standard  in  July  of 

1995.  The  violation  in  1995  was  a 
function  of  the  weather,  and  the  federal 
ozone  standard  fails  to  make 
adjustments  for  unusual  weather.  VOC 
and  NOx.  which  react  to  form  ozone,  are 
not  considered  pollutants.  Ozone  levels 
are  low  most  days,  because  the 
temperature  is  usually  below  90 
degrees. 

The  commenter  went  on  to  state  that 
only  2  of  11  monitors  violated  the 
standard,  and  that  although  there  were 
9  exceedance  days,  the  exceedance 
lasted  only  1  or  two  hours  on  most  of 
the  exceedance  days.  Only  on  the 
hottest  day  of  the  year,  July  15,  did  the 
exceedance  last  more  than  4  hours. 
Ozone  is  low  in  most  areas,  on  most 
days,  and  at  most  times  of  the  day. 

EPA's  Response:  As  stated  above, 
exceedances  of  0.12  ppm  ozone  for  one 
hour  or  longer  have  been  determined  to 
cause  measiu^ble  health  effects  in 
healthy  individuals.  Compliance  with 
the  ozone  NAAQS  is  determined  using 
three  consecutive  years  of  data  to 
account  for  year-to-year  variations  in 
emissions  and  meteorological 
conditions.  As  noted  above,  these 
determinations  were  made  pursuant  to 
long-standing  EPA  regulations,  and  this 
rulemaking  is  simply  not  the 
appropriate  forum  for  comments 
regarding  the  ozone  standard  or  the 
methodology  for  determining  attainment 
of  the  standard.  The  area  first  had  air 
quality  data  that  met  the  NAAQS  in 
1992,  considering  the  years  1990-1992. 
and  continued  to  meet  the  standard  in 
1993  and  1994.  Then,  in  1995,  the  area 
once  again  violated  the  NAAQS.  In  light 
of  the  methodology  used  to  determine 
attainment  of  the  ozone  NAAQS.  even  if 
meteorological  conditions  were  unusual 
in  1995  (an  allegation  that  the 
commenter  failed  to  substantiate  with 
anv  analysis  or  data),  there  is  no  basis 
for  ignoring  the  violations  monitored 
during  that  time  period. 

As  shown  in  the  tables  below,  the  area 
was  not  without  exceedances  from  1989 
to  1994.  From  1987  to  1995.  the  number 
of  exceedances  varied  from  year  to  year 
with  no  discemable  pattern.  This 
variation  is  due  to  year-to-year 
variations  in  emissions  and 
meteorological  conditions. 
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Because  the  area  has  not  adequately 
reduced  its  VOC  and  NOx  emissions,  it 
is  subject  to  ozone  exceedances 
whenever  meteorological  conditions  are 
conducive  to  ozone  formation.  One  of 
the  goals  of  the  Clean  Air  Act  is  to 
minimize  the  health  risks  that  people 
encounter.  Since  meteorological 
conditions  cannot  be  controlled,  the 
way  to  reduce  health  risks  due  to  ozone 
in  the  Pittsburgh  area  is  to  reduce  the 
anthropogenic  emissions  of  VOC  and 
NOx.  both  of  which  are  considered 
pollutants.  Furthermore,  many  VOCs  are 
listed  as  hazardous  air  pollutants  under 
section  112  of  the  Clean  Air  Act,  and 
nitrogen  dioxide  (NO2)  is  individually 
regulated  by  EPA  because  of  its  health 
and  welfare  effects.  As  a  result,  the 
reduction  of  VOC  and  NOx  emissions 
will  reduce  the  health  risks  that  are 
associated  with  exposure  to  VOC  and 
NOx.  as  well  as  reducing  the  health 
risks  due  to  elevated  ozone  levels. 

Ozone  is  a  regional  pollutant.  It  is  not 
formed  in  the  same  place  as  its  VOC  and 
NOx  precursors  are  generated.  The  VOC 
and  NOx  that  react  to  form  ozone  are 
usually  generated  from  different 
sources.  These  pollutants  are 
transported  through  the  air  (by  the 
wind)  to  a  common  location,  and  then 
react  in  the  presence  of  sunlight. 
Because  of  this  transport,  emissions 
from  the  entire  area  contribute  to  ozone 
exceedances.  even  if  the  exceedances 
are  recorded  only  at  a  few  monitors. 
Therefore,  all  ozone  monitors  in  an 
ozone  nonattainment  area  must  be  free 
of  violations  for  the  area  to  be 
considered  meeting  the  ozone  NAAQS. 

Comment  04:  "EPA  should  have 
redesignated  the  Pittsburgh  area  prior  to 
the  summer  of  1995."  The  commenter 
wrote  that,  since  the  request  was 
submitted  in  1993.  EPA  had  ample 
opportunity  and  justification  to  approve 
it.  and  that  for  4  consecutive  three-year 
periods,  1989-1994,  the  NAAQS  was 
achieved.  Another  commenter  stated 
that,  because  of  the  debate  over  vehicle 
inspection  and  maintenance  (I/M),  EPA 
refused  to  redesignate  the  area. 

EPA 's  Response:  Under  section 
107(d)(3)(E)  of  the  Act.  the  following 
five  criteria  must  be  met  for  an  ozone 
nonattainment  area  to  be  redesignated  to 
attainment: 

1.  The  area  must  meet  the  ozone 
NAAQS. 


2.  The  area  must  meet  applicable 
requirements  of  section  110  and  Part  D 
of  the  Act. 

3.  The  area  must  have  a  fully 
approved  SIP  under  section  llO(k)  of 
the  Act. 

4.  The  area  must  show  that  its 
experienced  improvement  in  air  quality 
is  due  to  permanent  and  enforceable 
measures. 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  under 
section  175 A  of  the  Act.  including 
contingency  measures. 

In  order  for  EPA  to  redesignate  an 
area,  all  five  of  these  criteria  must  be 
met.  It  is  true,  that  from  1992  to  1994, 
the  Pittsburgh  area  met  the  first 
criterion.  The  area  did  have  ambient  air 
quality  data  that  met  the  ozone  NAAQS. 
However,  the  area  did  not  meet  the 
remaining  foiu-  criteria. 

According  to  criteria  2  and  3.  all 
applicable  Part  D  requirements, 
including  new  source  review  (NSR), 
NOx  and  VOC  reasonably  available 
control  technology  (RACT),  and  I/M, 
must  be  submitted  to  EPA  and  approved 
into  the  SIP  l)efore  a  redesignation 
request  can  be  approved.  As  the  area 
lacks  SIP-approved  RACT  rules  for 
major  sources  of  NOx  and  VOC,  SIP- 
approved  I/M,  and  SIP-approved  NSR, 
EPA  could  not  approve  its  redesignation 
request. 

The  violations  that  were  recorded  in 
1995  indicate  that  criterion  4  was  not 
met.  The  permtment  and  enforceable 
emission  reductions  achieved  in  the 
area  were  evidently  not  adequate  to 
maintain  the  improved  air  quality  that 
was  experienced  between  1989  and 

1994,  which  was  due,  in  part,  to  the 
meteorological  conditions  experienced 
during  that  period. 

Criterion  5  was  established  to  ensure 
that  any  area  that  is  redesignated  to 
attainment  will  be  able  to  maintain 
compliance  with  the  NAAQS  for  at  least 
a  ten-year  maintenance  period  following 
the  redesignation.  The  Pittsburgh  area 
does  not  meet  criterion  5  because  its 
maintenance  plan  is  unapprovable.  The 
maintenance  plan  does  not  project 
maintenance  of  the  NAAQS  for  the 
required  10  years  beyond  EPA  approval 
of  the  redesignation  request.  The 
submitted  maintenance  plan  projects 
emissions  only  up  to  2004.  When  the 
maintenance  plan  was  last  amended  in 

1995,  it  should  have  projected 
emissions  out  to  at  least  2006,  to  allow 


time  for  EPA  to  process  the  requests.  In 
addition,  the  maintenance  plan  contains 
inadequate  contingency  measures. 
Contingency  measures  are  needed  to 
correct  violations  that  might  occur 
during  the  maintenance  period,  in  order 
to  ensure  that  public  health  is  protected. 
The  only  contingency  measure  provided 
in  the  maintenance  plans  is  improved 
rule  effectiveness.  No  source  categories 
have  been  chosen,  and  no  rule 
effectiveness  matrix  or  protocol  has 
been  completed. 

Comment  i5:  "The  exceedances 
during  the  summer  of  1995  were  the 
result  of  unusual  meteorological 
conditions." 

EPA 's  Response:  Ozone  formation  is  a 
very  complex  process,  which  involves 
meteorological  conditions  as  well  as  the 
concentration  of  VOCs  and  NOx  in  the 
air.  As  stated  above,  attainment  of  the 
ozone  NAAQS  is  determined  using 
three  consecutive  years  of  data  to 
account  for  variations  in  meteorological 
conditions  as  well  as  variations  in  VOC 
and  NOx  emissions.  Since  we  caimot 
control  the  weather,  we  must  control 
levels  of  ozone  in  the  breathable  air  by 
controlling  the  concentration  of  NOx 
and  VOC  in  the  air.  Our  goal  is  to  ensure 
that  everyone  is  breathing  healthy  air, 
regardless  of  the  weather. 

Comment  #6:  "EPA  is  not  treating 
Peimsylvania  in  the  same  manner  as 
other  similarly  situated  states." 
According  to  the  commenter,  EPA  is  not 
treating  four  other  states  with  pending 
redesignation  requests  (Ohio,  Kentucky, 
Michigan  and  Georgia)  for  areas  that 
experienced  violations  in  1995  in  the 
same  way  as  Pittsburgh.  The  commenter 
also  claims  that  EPA  treated  Pittsburgh 
differently  by  not  approving  its 
November  1993  redesignation  request, 
whereas  EPA  did  approve  redesignation 
requests  for  other  ozone  nonattainment 
areas. 

EPA 's  Response:  EPA  is  aware  of  three 
other  ozone  nonattainment  areas  that 
have  pending  redesignation  requests 
and  that  experienced  violations  of  the 
NAAQS  in  1995.  These  areas  include 
two  moderate  ozone  nonattaiiunent 
areas:  Muskegon,  Michigan,  and  the 
Cinciimati  area  (a  multi-state  area  that 
covers  parts  of  Ohio  and  northern 
Kentucky);  and  one  marginal  area: 
Birmingham,  Alabama. 

EPA  is  not  aware  of  any  area  in 
Georgia  in  this  situation.  EPA 
acknowledges  that  it  has  not  yet 


proposed  disapproval  of  those 
redesignation  requests. 
~   These  areas  diner  from  Pittsburgh, 
however.  In  the  case  of  the  two  other 
moderate  areas,  EPA's  18-month  period 
for  acting  on  the  redesignation  requests 
has  not  yet  expired  and  EPA  is  not  yet 
legally  obligated  to  take  action  on  those 
requests.  In  contrast,  in  the  case  of 
Pittsburgh,  EPA's  statutory  18-month 
period  for  taking  action  expired  in  May 
of  1995.  See  CAA  §  107(d)(3)(D).  Thus, 
the  time  period  for  EPA  to  act  on  the 
Pittsburgh  redesignation  has  expired, 
but  has  not  done  so  in  the  case  of 
Muskegon  and  Cinciimati.  Birmingham 
is  a  marginal  area  that  has  a  less  serious 
ozone  air  quality  problem  than 
Pittsburgh,  a  moderate  area.  Although 
EPA  has  not  yet  acted  on  Birmingham's 
redesignation  request,  that  fact  does  not 
justify  further  inaction  on  Pittsburgh's 
request  in  light  of  the  expiration  of  the 
18-month  statutory  time  period  for. 
acting  on  Pittsburgh's  November  12, 
1993  request. 

EPA  notes  that  it  has  not  and  may  not 
(in  light  of  section  107(d)(l)(A)(i)  and 
107(d)(3)(E))  approve  a  redesignation 
request  for  an  area  that  is  violating  the 
ozone  standard.  Thus,  the  three  other 
areas  just  discussed,  like  Pittsburgh,  are 
and  must  remain  designated 
nonattainment  areas  until  they  attain 
the  standard  and  satisfy  the  other 
redesignation  criteria. 

With  respect  to  the  comment  that  EPA 
treated  Pittsburgh  differently  by  not 
approving  its  redesignation  request 
while  approving  others,  EPA  notes  that 
Pittsbu^'s  request,  unlike  the  others 
EPA  approved,  does  not  and  did  not 
meet  other  redesignation  criteria  of 
section  107(d)(3)(E).  (See  Response  to 
Comment  4.)  Thus,  EPA  did  not  treat 
Pittsburgh  differently  from  other 
similarly  situated  areas  by  not 
approving  its  redesignation  request 
while  approving  others.  The  others 
satisfied  the  statutory  criteria  for 
redesignation;  Pittsburgh's  did  not. 

Final  Action 

Because  the  Pittsburgh  area  is  not 
eligible  for  redesignation,  EPA  is 
disapproving  Pennsylvania's  request  for 
redesignation  of  the  Pittsburgh  area  and 
the  accompanying  maintenance  plan, 
which  was  originally  submitted  on 
November  12, 1993,  and  amended  on 
January  13,  1994  and  May  12,  1995. 

When  the  final  disapproval  of  the 
maintenance  plan  is  effective,  the 
Pittsburgh  area  will  no  longer  be  able  to 
demonstrate  conformity  to  the 
submitted  maintenance  plan  pursuant  to 
the  transportation  conformity 
requirements  in  40  CFR  93.128(i).  Since 
the  submitted  maintenance  plan  budget 


wrill  no  longer  apply  for  transportation 
conformity  purposes,  the  build/no-build 
and  less-than-90  tests  will  apply 
pursuant  to  40  CFR  93.122.  In  addition, 
the  Commonwealth  submitted  a  15% 
rate-of-progress  plan  (15%  plan)  on 
March  22, 1996.  Ninety  days  after  this 
submittal  date,  the  emissions  budget 
contained  in  this  15%  plan  will  apply 
for  conformity  purposes  pursuant  to  40 
CFR  93.118  and  93.128(a)(l)(ii),  as  well 
as  the  build/no-build  test  under  40  CFR 
93.122. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetar\'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  miUion  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  die  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
goveriunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  goveriunents.  or  to 
the  private  sector,  result  from  this 
action. 

As  described  in  the  NPR.  EPA  has 
determined  that  the  disapproval  of  the 
redesignation  request  vdll  not  affect  a 
substantial  number  of  small  entities. 
EPA's  denial  of  the  Commonwealth's 
redesignation  request  under  section 
107(d)(3)(E)  of  the  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities  nor  does  it  impose  new 
requirements.  The  area  retains  its 
current  designation  status  and  will 


continue  to  be  subject  to  the  same 
statutory  requirements.  To  the  extent 
that  the  area  must  adopt  regulations, 
based  on  its  nonattainment  status,  EPA 
will  review  the  effect  of  those  actions  on 
small  entities  at  the  time  the 
Commonwealth  submits  those 
regulations. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January- 19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory'  action  from  E.O  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  pertaining  to  the 
disapproval  of  Pennsylvania's 
redesignation  request  and  maintenance 
plan  for  the  Pittsburgh  ozone 
nonattainment  area,  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  1. 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  v«thin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocartwns. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  22.  1996. 
W.  Michael  McCabe, 
Regional  Administrator.  Region  III 
|FR  Doc  96-10698  Filed  4-30-96;  8:45  am) 
BiLUNG  CODE  SSaO-60-P 
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for  comments. 
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SUMMARY:  This  interim  final  rule 
changes  FEMA's  Individual  and  Family 
Grant  (IFG)  regulations  by  establishing  a 
minimum  damage  threshold  of  $201  or 
more  in  real  or  personal  property  losses, 
or  both,  resulting  from  any  type  of 
incident  in  order  to  receive  an  IFG 
award  in  these  damage  categories.  The 
rule  also  changes  our  flood  insurance 
regulations  for  IFG  award  recipients  in 
Presidentially  declared  major  disasters 
by  estabUshing  a  Group  Flood  Insurance 
Policy  (GFIP)  and  the  criteria  for  its 
implementation.  This  interim  final  rule 
also  authorizes  the  GFIP,  as  a  one-time, 
pilot  project,  for  recipients  of  the  State 
of  Alaska's  own,  fully  funded  disaster 
assistance  grants  to  help  individuals 
and  families  recover  from  flooding  in 
September  and  October  1995. 
Comments  are  being  solicited  on  mfiking 
the  GFIP  available  in  the  future  to  any 
State  with  a  fully  funded,  disaster 
assistance  grant  program  for  individuals 
and  families. 

DATES:  This  interim  Bnal  rule  is 
effective  on  May  1, 1996.  Please  submit 
any  comments  in  writing  by  July  1 . 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Jr.,  Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration,  (202) 
646-3422,  (facsimile)  (202)  646-4327;  or 
Laurence  W.  2^nsinger  in  FEMA's 
Response  and  Recoverv  Directorate, 
(202)  646-3642,  (facsiinile)  (202)  64&- 
2730. 

SUPPLEMENTARY  INFORMATION:  On 
February  7, 1995.  FEMA  published  in 
the  Federal  Register  (Vol.  60,  page 
7130)  an  interim  final  rule  changing  the 
flood  insurance  regulations  for 
Individual  and  Family  Grant  program 
recipients  in  Presidentially  declared 
major  disasters,  in  order  to  meet  the 
mandates  of  §  582  of  the  National  Flood 
Insurance  Reform  Act  of  1994  (NFTRA), 
which  the  President  signed  into  law  on 
September  23,  1994. 

On  March  15,  1995,  FEMA  then 
published  in  the  Federal  Register  (60 
FR  13945)  a  proposed  rule  to  establish 
an  IFG  eligibibty  requirement  of  $201  or 
more  in  real  or  personal  property 
damage,  or  both,  resulting  from  any  type 
of  disaster  incident  in  order  to  receive 
an  IFG  award  for  items  in  these 
categories.  In  the  same  rule,  we 
proposed  to  establish  a  GFIP  and 
proposed  criteria  for  the  GFIP  's 
implementation  by  the  National  Flood 
Insurance  Program  (NFIP)  when  FEMA 
provides  IFG  awards. 

The  term  of  the  GFIP  Will  be  for  36 
months,  and,  for  implementation  under 
the  IFG  program,  will  begin  60  days 
from  the  date  of  the  disaster  declaration. 


For  the  pilot  project  to  be  conducted  in 
the  State  of  Alaska,  the  term  of  the  GFIP 
will  begin  on  the  date  this  interim  final 
rule  is  published  in  the  Federal 
Register.  On  and  after  the  inception  date 
of  the  GFIP,  coverage  for  individual  IFG 
recipients  or  the  named  insureds  under 
FEMA's  pilot  project  with  the  State  of 
Alaska,  will  begin  on  the  30th  day  after 
the  NFIP  receives  from  the  State  the 
records  of  GFIP  insureds  and  their 
premium  payments.  Hereafter  and  with 
this  understanding,  the  GFIP  will  be 
referred  to  as  a  3-year  policy. 

To  meet  the  NFIRA  requirements  that 
were  effective  when  the  President 
signed  the  law  on  September  23, 1994, 
FEMA  had  to  write  the  February  7, 1995 
interim  final  rule  to  be  effective 
retroactively.  However,  FEMA 
welcomed  comments  for  a  60-day 
period.  The  proposed  rule,  which  made 
additions  to  the  same  paragraphs 
changed  by  the  interim  final  rule, 
provided  for  a  45-day  comment  period. 
To  ensure  State  and  Regional  personnel 
were  informed  of  these  two  rules,  FEMA 
staff  included  a  rules  presentation  at 
eight  Human  Services  Automated 
Systems  Orientation  (HSASO)  sessions, 
at  which  time  issues  were  discussed  and 
written  comments  were  encouraged. 
FEMA  also  requested  comments  on  the 
estimates  for  the  additional  paperwork 
or  record-keeping  reporting  burden  in 
connection  with  the  time  it  would  take 
a  State  to  research  and  compile  the 
information  and  send  premium 
payments  to  the  NFIP.  FEMA  invited 
the  public  to  submit  comments  to  the 
agency  or  to  the  Office  of  Management 
and  Budget  (OMB)  on  the  paperwork 
issues  including  the  burden  estimates 
and  any  aspects  of  the  information 
collection  requirements.  Neither  FEMA 
nor  OMB  received  comments  in 
connection  with  the  collection  of 
information. 

FEMA  received  four  sets  of  written 
comments  on  each  of  the  two  rules — 
two  of  the  six  respondents  commented 
on  both  rules.  The  tally  of  conunents 
included  representatives  of  four  state 
agencies  deaUng  with  emergency 
management,  a  private  consultant 
service  dealing  wnth  banking  and 
legislative  issues,  and  an  insurance 
committee  of  an  association  concerned 
with  floodplain  management  issues. 
While  generally  supportive  of  the 
proposal  to  establish  a  GFIP  the 
respondents  did  express  concern  for  one 
or  more  of  the  proposed  provisions. 

One  State  agency  had  a  series  of 
concerns.  The  first  concern  questioned 
how  the  February  7,  1995  interim  final 
rule  escaped  OMB  review.  OMB  does 
not  require  a  review  of  rules  where  the 


aggregate  annual  impact  of  the  rule  Is 
less  than  $100  million. 

The  second  concern,  which  was 
shared  by  another  State,  was  that  the 
NFIRA  would  place  an  administrative 
and  monitoring  burden  on  the  States  as 
an  unfunded  mandate.  One  State  felt 
this  would  occur  even  if  NFIP  would 
track  and  maintain  all  information. 
FEMA  has  worked  hard  to  take  up  the 
administrative  burden  for  the  States  and 
will  further  ease  burdens  by  tracking 
flood  insurance  maintenance  beyond 
the  3 -year  requirement  that  has  been  in 
effect  since  the  Flood  Disaster 
Protection  Act  of  1973. 

The  State's  third  concern  was  that  the 
NFIRA  requirements  should  be 
effectuated  after  the  date  FEMA  had 
notified  them  by  letter  of  the 
requirement.  By  mandating  that  the 
flood  insurance  purchase  and 
maintenance  requirement  be  made 
effective  upon  the  signature  of  the 
President,  Congress  clearly  intended  to 
allow  no  exemptions.  As  a  result  FEMA 
had  no  time  to  inform  States  of  the 
requirements  and  allow  them  to  prepare 
for  the  consequences. 

The  next  concern  was  that  the  cost  of 
implementing  the  rule  would  be  greater 
to  Federal  and  State  goverimients  than 
the  benefits  of  tracking  data  for  the  life 
of  each  property.  Congress  clearly 
intended  NFIRA  mandates  to  be  carried 
out  regardless  of  the  costs.  However, 
since  FEMA  already  tracks  the  data 
necessary  to  administer  this  program, 
there  should  be  no  additional  biu'den  to 
States. 

This  State  then  proposed  alternatives 
to  NFIRA  legislation.  However,  those 
alternatives  are  already  part  of  NFIRA  or 
are  part  of  the  implementing 
regulations. 

A  second  State  felt  it  was  punitive  to 
require  new  owners  to  purchase  and 
maintain  flood  insurance;  this  feeling 
was  shfired  by  many  State  participants 
in  the  HSASO  sessions  held  during  the 
comment  periods.  The  NFIRA — not  the 
rule — requires  new  owners  to  maintain 
flood  insurance.  Congress  intended  for 
property  owners  who  buy  or  build  in  a 
floodplain  to  protect  themselves  or  bear 
the  cost.  Accordingly,  disaster 
assistance  will  not  be  provided  to  the 
occupant  for  a  second  flood  when  flood 
insurance  has  not  been  purchased  and 
maintained  by  the  new  owner. 

Two  States  questioned  who  would  be 
responsible  for  informing  the  buyer  of 
property  upon  which  the  flood 
insurance  purchase  and  maintenance 
requirements  were  imposed.  The  NFIRA 
stipulates  the  "transferor"  or  seller  of 
the  property  must  disclose  this 
requirement  to  the  buyer,  and  such 
written  notification  must  be  contained 


in  docimients  evidencing  the  transfer  of 
ownership  of  the  property. 

Three  States  and  the  association- 
expressed  concern  about  a  database 
tracking  system  for  real  estate 
transactions.  Rather  than  attempt  to 
undertake  the  impossible  task  of 
tracking  such  sales  forever,  FEMA  has 
chosen  to  prohibit  Federal  flood  disaster 
assistance  from  being  provided  for  a 
property  a  second  time.  To  do  otherwise 
would  place  a  heavy  burden  on  State 
and  local  governments. 

The  association  felt  the  Federal 
government,  and  not  the  States,  should 
maintain  any  database  required  to 
implement  the  mandates  imposed  by 
§  582  of  the  NFIRA.  FEMA  agrees  and 
will  maintain  the  database. 

A  State  and  the  association  expressed 
concern  that  was  also  voiced  by  the 
majority  of  attenders  at  the  HSASO 
sessions,  namely,  that  the  coverage 
maintenance  requirement,  equating  to 
the  IFG  maximum  grant  amount,  is  a 
financial  hardship  to  IFG  recipients, 
who  are  predominantly  the  elderly  and 
individuals  and  families  receiving 
public  support.  FEMA  must  implement 
laws  enacted  by  the  Congress.  In 
recognizingthat  maintaining  flood 
insurance  is  a  hardship  on  those  with 
limited  income,  FEMA  is  establishing  a 
GFIP  to  assist  grantees  for  up  to  3  years 
of  coverage.  However,  in  keeping  with 
the  spirit  of  NFIRA  to  increase  NFIP 
participation  and  replace  disaster 
assistance  with  flood  insurance 
coverage,  we  have  decided  to  establish 
for  all  IFG  recipients  the  maximum  IFG 
award  amount  as  the  amount  of  flood 
insurance  to  be  bought  and  maintained 
as  a  condition  for  future  IFG  eligibility 
for  any  uninsured  flood-damaged  real  or 
personal  property,  or  both. 

The  association  recommended  a  long- 
term,  low-cost  policy  providing  a  fixed 
amount  of  flood  insurance  coverage,  and 
offering  the  grantee  the  option  of 
purchasing  either  a  GFIP  or  a  Standard 
Flood  Insurance  Policy  (SFIP).  Under  a 
GFIP,  the  State  will  provide  the  grantee 
with  up  to  3  years  of  coverage.  The 
grantee  can  always  switch  to  an  SFIP  at 
an  increased  cost. 

The  association  and  a  State  were 
concerned  that  grantees  will  not 
maintain  flood  insurance  beyond  the 
end  of  the  3-year  term  of  the  GFIP. 
FEMA  shares  this  concern.  NFIP  will 
send  a  notice  to  GFIP  certificate  holders 
at  the  end  of  the  3-year  policy  period  to 
alert  them  to  the  maintenance 
requirement  and  to  the  consequences  of 
not  maintaining  flood  insurance.  The 
notice  will  (1)  encourage  them  to  apply 
for  NFIP's  conventional  SFIP  by 
contacting  a  local  insurance  agent, 
producer,  or  a  private  insurance 


company  seUing  NFIP  policies,  and  (2) 
advise  them  as  to  the  amount  of 
coverage  they  must  maintain  in  order 
not  to  jeopardize  their  eligibility  for 
future  disaster  assistance. 

One  of  the  States  suggested  that  the 
responsibility  of  the  NFIP  to  notify  the 
IFG  grantee/poUcyholder  toward  the 
end  of  the  3-year  coverage  period  (as 
described  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule  and  as  discussed  above)  be 
incorporated  into  the  implementing 
regulations.  FEMA  agrees  and  a  new 
paragraph  (c)  incorporating  such 
language  has  been  added  to  §61.17. 

"Tne  consultant  recommended  that  the 
cost  of  the  flood  insurance  be  deducted 
from  the  grant  award  and  that  flood 
insurance  coverage  be  placed  directly  by 
FEMA  through  its  regional  offices.  To 
ensure  that  the  IFG  recipient  will  have 
coverage  as  soon  after  the  grant  award 
as  possible,  a  fixed  premium  amount 
will  be  added  to  the  IFG  awards  (subject 
to  the  current  grant  maximum),  but 
withheld  from  the  grant  and  provided 
directly  to  the  NFIP  Servicing  Agent. 
Since  the  Ser\'icing  Agent  is  already 
equipped  to  issue  policies,  it  would  not 
be  cost-effective  to  duplicate  this 
capability  using  the  limited  FEMA 
resources  in  the  regions.  The  Servicing 
Agent  will  send  the  IFG  recipient  a 
Certificate  of  Flood  Insurance  and 
advise  the  grantee  of  the  option  of 
securing  increased  limits  of  coverage  by 
purchasing  an  SFIP  at  an  increased  cost. 

One  of  the  States  suggested  we 
continue  to  allow  grants  of  S200  or  less, 
but  exempt  those  recipients  from  the 
insurance  requirement.  The  law  does 
not  appear  to  allow  us  the  option  of 
exempting  grantees  from  maintaining 
flood  insurance.  Therefore,  we  have 
determined  it  was  more  cost-effective 
for  the  victim  and  the  government  to 
disallow  grants  of  $200  or  less  for 
damages  or  losses  to  teal  or  personal 
property,  or  both.  This  minimum-loss 
eligibility  requirement  shall  be 
applicable  not  only  to  floods,  but  also  to 
all  types  of  disaster  incidents. 

The  consultant  questioned  whether 
the  maximum  grant  amount  (then 
$12,600)  was  for  the  entire  family  or 
each  member  of  the  household,  since 
there  appeared  to  be  an  inconsistency  in 
reference  to  "homeowner."  The 
proposed  rule  refers  to  a  "homeowner" 
in  context  of  an  insurance  "policy", 
whereas  grants  are  made  to  each  eligible 
property  owner  to  apply  to  damaged/ 
lost  property.  The  maintenance 
requirement  is.  therefore,  placed  on 
each  property  owher  who  receives  a 

grant. 
The  consultant  then  questioned  how 

new  maps  or  revised  map  changes 


would  affect  a  homeowner  who  has 
received  a  grant  when  the  prop>erty  was 
not  initially  in  a  special  flood  hazard 
area  (SFHA)  and,  as  a  result  of  a  new  or 
revised  map,  is  placed  in  an  SFHA  If  a 
property  was  not  in  an  SFHA  at  the  time 
the  grant  was  given,  there  would  have 
been  no  flood  insurance  purchase 
requirement.  If  the  homeowner  were  to 
apply  for  an  IFG  grant  at  a  later  date 
after  the  property  had  been  placed  in  an 
SFHA,  the  flood  insurance  purchase 
requirement  would  apply  and  the  State 
would  follow  the  procedure  for  securing 
a  GFIP  for  that  IFG  recipient 

The  fourth  State  objected  to  the 
burdensome  requirement  of  providing 
NFIP  with  weekly  reports  and 
payments.  Since 'FEM\  does  not  want  to 
burden  States,  we  are  asking  for  weekly 
vs.  daily  reports.  FEMA  will  also 
provide  States  with  an  automated 
system  that  will  support  this 
requirement. 

The  same  State  felt  that  the  NHRA 
flood  insurance  reiquirements  should 
apply  to  the  Disaster  Housing 
Assistance  program,  as  well  as  to  the 
IFG  program.  FEMA  is  in  the  process  of 
reviewing  this  proposition 

This  State's  last  comment  was  that  all 
disaster  programs  should  comply  with 
the  same  regulations.  FEMA  is 
coordinating  with  all  Federal  and  State 
agencies  involved  in  implementing  this 
law.  We  have  actively  soUcited  and 
welcomed  comments  from  all  sources, 
and  have  tried  our  best  to  ensure  equity 
in  program  assistance  provided  to  all. 
In  addition  to  the  changes  made  in 
response  to  the  comments,  we  amended 
§61.1 7(b)(2)  in  this  final  rule  to  clarify- 
that  benefits  under  Article  3  B.3.  of  the 
SFIP  Dwelling  Form  will  not  be  subject 
to  a  separate  deductible,  but  are  subject 
to  the  GFIP  deductible  of  $200 
(applicable  separately  to  any  building 
loss  and  anv  contents  loss). 

Additionally.  FEMA  received  a 
request  from  the  State  of  Alaska  to  make 
the  GFIP  available  not  only  to  recipients 
of  IFG  grants  but  also  to  recipients  of  its 
own  fullv  funded  disaster  assistance 
program  comparable  to  the  IFG  program 
in  benefits  and  eligibility  requirements. 
The  State's  request,  which  was 
prompted  by  a  recent  disaster  recover) 
effort,  has  nient.  FEMA  has  determined 
that  42  U.S.C.  §§  4014(a)(.2)  and 
4015(b)(2).  which  authorize  FEMA  to 
make  the  GFIP  available  to  recipients  of 
IFG  awards,  may  also  apply  to 
recipients  of  certain  State-funded 
disaster  assistance  programs.  We  have 
modified  the  interim  final  rule  to  apply 
the  GFIP.  as  a  one-time,  pilot  project,  to 
recipients  of  the  State  of  Alaska's  own 
fully  funded  disaster  assistance  program 
for  individuals  and  families  suffering 
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damage  from  flooding  that  occurred  in 
the  State  during  September  and  October 
1995.  The  decision  to  make  the  GFIP 
available  to  these  flood  disaster  victims 
is  based  on  the  fact  that  the  State  of 
Alaska's  award  program  is  comparable 
to  the  IFG  program,  including  eligibility 
requirements  such  as  income  levels.  The 
State  also  has  the  capability  to  provide 
information  to  the  NFIP  in  a  format 
compatible  with  NFIP  requirements. 
The  evaluation  of  this  one-time,  pilot 
project  of  the  GFIP  in  the  State  of  Alaska 
will  help  FEMA  evaluate  whether  the 
GFIP  should  be  made  available  to  other 
States  requesting  the  availability  of  the 
GFIP  for  100-percent,  State- hmded 
disaster  assistance  programs  comparable 
to  the  IFG  program.  Comments  are  also 
being  solicited  specifically  on  this  issue. 

Finally,  §582  of  the  NFIRA  prohibits 
future  Federal  disaster  assistance  to 
anyone  who  fails  to  obtain  and  maintain 
flood  insurance  coverage  in  connection 
with  previous  flood-related  disaster 
assistance.  Section  582  provides: 
"Notwithstanding  any  other  provision 
of  law,  no  Federal  disaster  relief 
assistance  made  available  in  a  flood 
disaster  may  be  used  to  make  a  payment 
(including  any  loan  assistance  payment) 
to  a  person  for  repair,  replacement,  or 
restoration  for  damage  to  any  personal, 
residential,  or  commercial  property  if 
that  person  at  any  time  has  received 
flood  disaster  assistance  that  was 
conditional  on  the  person  first  having 
obtained  flood  insurance  under 
applicable  Federal  law  and 
subsequently  having  failed  to  obtain  and 
maintain  flood  insurance  as  required 
under  applicable  Federal  law  on  such 
property." 

In  lignt  of  the  requirements  of  §  582. 
and  in  anticipation  of  the  spring  flood 
season,  there  is  an  urgent  need  to  make 
the  GFIP  available  upon  publication  of 
this  final  rule.  FEMA  finds  that  there  is 
a  compelling  need  and  good  cause  to 
waive  the  30-day  effective  date 
requirements  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(d).  This 
interim  final  rule  is  effective  on  the  date 
of  publication  in  the  Federal  Register. 

National  Environmental  Policy  Act 

This  interim  final  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

This  interim  final  rule  is  not  a 
significant  regulatory  action  within  the 
meaning  of  §  2(f)  of  E.O.  12866  of 
September  30.  1993,  58  FR  51735,  but 
attempts  to  adhere  to  the  regulatory 


principles  set  forth  in  E.O.  12866.  The 
interim  final  rule  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  E.O.  12866. 

Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
contain  a  collection  of  information  and 
therefore  is  not  subject  to  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 

Executive  Order  12612,  Federalism 

This  interim  final  rule  involves  no 
pohcies  that  have  federalism 
implications  under  E.O.  12612, 
Federalism,  dated  October  26, 1987. 

Executive  Order  12778,  Ciyil  Justice 
Reform 

This  interim  final  rule  meets  the 
applicable  standards  of  §  2(b)(2)  of  E.O. 
12778. 

List  of  Subiects  in  44  CFR  Parts  61  and 
206 

Flood  insurance;  Disaster  assistance. 
Accordingly,  44  CFR  Parts  61  and  206 
are  amended  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  st  seq.: 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943.  3  CFR,  1978  Corap.,  p.  329;  E.O. 
12127  of  Mar.  31,  1979.  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

2.  Section  61.17  is  added  to  read  as 
follows: 

§61.17    Group  Flood  Insurance  Policy. 

(a)  A  Group  Flood  Insiu-ance  Policy 
(GFIP)  is  a  policy  covering  all 
individuals  named  by  a  State  as 
recipients  under  §411  of  the  Stafford 
Act  (42  U.S.C.  5178J  of  an  Individual 
and  Family  Grant  (IFG)  program  award 
for  flood  damage  as  a  result  of  a 
Presidential  major  disaster  declaration, 
and,  as  a  one-time,  pilot  project,  to 
recipients  of  the  State  of  Alaska's  own 
fully  funded  disaster  assistance  program 
for  individuals  and  families  suffering 
damage  from  flooding  in  September  and 
October  1995.  Alaska's  disaster 
assistance  program  is  comparable  to  the 
IFG  program  in  benefits  and  eligibility 
requirements,  including  income  levels. 
The  State  of  Alaska  has  also  agreed  to 
provide  information  to  the  National 
Flood  Insurance  Program  (NFIP)  in  a 
data  format  compatible  with  NFIP 
requirements.  The  premium  for  the 
GFIP,  initially,  is  a  flat  fee  of  $200  per 
pohcyholder.  Thereafter,  the  premium 
may  be  adjusted  to  reflect  NFIP  loss 
experience  and  any  adjustment  of 


benefits  under  the  IFG  program.  The 
amount  of  coverage  shall  be  equivalent 
to  the  maximum  grant  amount 
established  under  §411.  The  term  of  the 
GFIP  shall  be  for  36  months  and  will 
begin,  for  implementation  with  the  IFG 
program,  60  days  from  the  date  of  the 
disaster  declaration.  For  FEMA's  pilot 
project  with  the  State  of  Alaska,  the 
term  of  the  three-year  policy  will  begin 
on  May  1. 1996.  On  and  after  the 
inception  date  of  the  GFIP,  coverage  for 
IFG  recipients  or  for  recipients  of  the 
one  time  pilot  project  of  the  GFIP  for  the 
State  of  Alaska's  own  comparable  fully 
funded,  disaster  assistance  program, 
wrill  begin  on  the  30th  day  after  the 
NFIP  receives  the  records  of  GFIP 
insureds  and  their  premium  payments 
from  the  State.  A  Certificate  of  Flood 
Insurance  shall  be  sent  to  each  IFG 
recipient,  and.  for  the  one-time  pilot 
project  in  Alaska,  to  each  individual  or 
family  receiving  a  grant  from  Alaska's 
own  fully  funded  disaster  assistance 
program. 

(b)  The  GFIP  is  the  Standard  Flood 
Insurance  Policy  Dwelling  Form  (a  copy 
of  which  is  included  in  Appendix  A(l) 
of  this  part),  except  that: 

(1)  The  GFIP  provides  coverage  for 
losses  caused  by  land  subsidence,  sewer 
backup,  or  seepage  of  water  without 
regard  to  the  requirement  in  paragraph 
B.3.  of  Article  3  that  the  structure  be 
insured  to  80  percent  of  its  replacement 
cost  or  the  maximum  amount  of 
insurance  available  under  the  NFIP. 

(2)  Article  7.  Deductibles,  does  not 
apply  to  the  GFIP.  Instead,  a  special 
deductible  of  $200  (applicable 
separately  to  any  building  loss  and  any 
contents  loss)  applies  to  insured  flood- 
damage  losses  sustained  by  the  insured 
property  in  the  course  of  any 
subsequent  flooding  event  during  the 
term  of  the  GFIP.  The  separate 
deductible  applicable  to  Article  3  B.3 
does  not  apply. 

(3)  Article  9  E..  Cancellation  of  Policy 
By  You.  does  not  apply  to  the  GFIP. 

(4)  Article  9  G.,  Policy  Renewal,  does 
not  apply  to  the  GFIP. 

(c)  A  notice  will  be  sent  to  the  GFIP 
certificate  holders  approximately  60 
days  before  the  end  of  the  3-year  term 
of  the  GFIP.  The  noUce  vnll  (1) 
encourage  them  to  contact  a  local 
insurance  agent  or  producer  or  a  private 
insurance  company  selling  NFIP 
policies  under  the  Write  Your  Own 
program  of  the  NFIP  to  apply  for  a 
conventional  NFIP  Standard  Flood 
Insurance  Policy  and  (2)  advise  them  as 
to  the  amount  of  coverage  they  must 
maintain  in  order  not  to  jeopardize  their 
eligibility  for  future  disaster  assistance. 


PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23. 1988 

3.  The  authority  citation  for  Part  206 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  5121  et  seq..  42  U.S.C. 
4001  et  seq;  Reorganization  Plan  No.  3  of 
1978,  43  FR  41943.  3  CFR,  1978  Comp..  p. 
329;  E.O.  12127.  44  FR  19367,  3  CFR,  1979 
Comp.,  p.  376. 

s'jtjpart  E— Individual  and  Family 
Grant  Programs 

4.  Section  206.131(a)  is  amended  by 
adding  a  sentence  between  the  sentence 
ending.  "*   *   *  to  reflect  changes  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers,"  and  the  sentence 
beginning,  "The  Governor  or  his/her 
designee  is  responsible  .  .  .'  to  read  as 
set  forth  below,  and  §  206.131(d)(l)(iii) 
(C)  and  (D)  are  revised  to  read  as 
follows: 

§  206.1 31    Individual  and  family  grant 
programs. 

(a)  *   *   *  IFG  assistance  for  damages 
or  losses  to  real  or  personal  property,  or 
both,  wnll  be  provided  to  individuals  or 
families  with  those  IFG-eligible  losses 
totaling  $201  or  more;  those  individuals 
with  damages  or  losses  of  $200  or  less 
to  real  or  personal  property,  or  both,  are 
inehgible.  *   *   * 
»        •        *         *         * 

(d)  •   •   • 

(1)  *   *   * 

(iii)  •  *  • 

(C)(1)  The  State  may  not  make  a  grant 

for  acquisition  or  construction  purposes 
in  a  designated  special  flood  hazard  area 
in  which  the  sale  of  flood  insurance  is 
available  under  the  NFIP  unless  the 
individual  or  family  obtains  adequate 
flood  insurance  and  maintains  such 
insurance  for  as  long  as  they  live  at  that 
property  address.  The  coverage  shall 
equal  the  maximum  grant  amount 
established  under  §  411(f)  of  the  Stafford 
Act.  If  the  grantee  is  a  homeowner,  flood 
insurance  coverage  must  be  maintained 
on  the  residence  at  the  flood-damaged 
property  address  for  as  long  as  the 
structiue  exists  if  the  grantee,  or  any 
subsequent  owmer  of  that  real  estate, 
ever  wishes  to  be  assisted  by  the  Federal 
government  writh  any  subsequent  flood 
damages  or  losses  to  real  or  personal 
property,  or  both.  If  the  grantee  is  a 
renter,  flood  insurance  coverage  must  be 
maintained  on  the  contents  for  as  long 
as  the  renter  resides  at  the  flood- 
damaged  property  address.  The 
restriction  is  lifted  once  the  renter 
moves  from  the  rental  unit. 

(2)  Individuals  named  by  a  State  as 
eligible  recipients  under  §  411  of  the 


Stafford  Act  for  an  IFG  program  award 
for  flood  damage  as  a  result  of  a 
Presidential  major  disaster  declaration 
will  be  included  in  a  Group  Flood 
Insurance  Policy  (GFIP)  established 
under  the  National  Flood  Insurance 
Program  (NFIP)  regulations,  at  44  CFR 
61.17. 

(j)  The  premium  for  the  GFIP  is  a 
necessary  expense  within  the  meaning 
of  this  section.  The  State  shall  withhold 
this  portion  of  the  IFG  award  and 
provide  it  to  the  NFIP  on  behalf  of 
individuals  and  families  who  are 
eligible  for  coverage.  The  coverage  shall 
be  equivalent  to  the  maximum  grant 
amount  established  under  §411(fl  of  the 
Stafford  Act. 

[ii]  The  State  IFG  program  staff  shall 
provide  the  NFIP  wath  records  of 
individuals  who  received  an  IFG  award 
and  are,  therefore,  to  be  insured. 
Records  of  IFG  grantees  to  be  insured 
shall  be  accompanied  by  payments  to 
cover  the  premium  amounts  for  each 
grantee  for  the  3-year  policy  term.  The 
NFIP  will  then  issue  a  Certificate  of 
Flood  Insurance  to  each  grantee.  Flood 
insurance  coverage  becomes  effective  on 
the  30th  day  following  the  receipt  of 
records  of  GFIP  insureds  and  their 
premium  payments  from  the  State,  and 
terminates  36  months  from  the 
inception  date  of  the  GFIP,  i.e.,  60  days 
from  the  date  of  the  disaster  declaration. 

[iiij  Insiu^d  grantees  would  not  be 
covered  if  they  are  determined  to  be 
ineligible  for  coverage  based  on  a 
number  of  exclusions  estabUshed  by  the 
NFIP.  Therefore,  once  grantees/ 
policyholders  receive  the  Certificate  of 
Flood  Insurance  that  contains  a  list  of 
the  policy  exclusions,  they  should 
review  that  list  to  see  if  they  are 
ineligible  for  coverage.  Those  grantees 
who  fail  to  do  this  may  find  that  their 
property  is,  in  fact,  not  covered  by  the 
insurance  policy  when  the  next  flooding 
incident  occurs  and  they  file  for  losses. 
Once  the  grantees  find  that  their 
damaged  buildings,  contents,  or  both, 
are  ineligible  for  coverage,  they  should 
notify  the  NFIP  in  writing  in  order  to 
have  their  names  removed  from  the 
GFIP,  and  to  have  the  flood  insurance 
maintenance  requirement  expunged 
from  the  NFIP  data-tracking  system.  (If 
the  grantee  wishes  to  refer  to  or  review 
a  Standard  Flood  Insurance  Policy,  it 
will  be  made  available  by  the  NFIP 
upon  request.) 

(D)  A  State  may  not  make  a  grant  to 
any  individual  or  family  who  received 
Federal  disaster  assistance  for  flood 
damage  occurring  after  September  23, 
1994,  if  that  property  has  already 
received  federal  flood-disaster 
assistance  in  a  disaster  declared  after 
September  23, 1994,  a  flood  insurance 


purchase  and  maintenance  requirement 
was  levied  as  a  condition  or  result  of 
receiving  that  Federal  disaster 
assistance,  and  flood  insurance  was.  in 
fact,  not  maintained  in  an  amount  at 
least  equal  to  the  maximum  IFG  grant 
amount.  However,  if  that  property  was 
determined  to  be  inehgible  for  NFIP 
flood  insurance  coverage  and  is  in  a 
special  flood  hazard  area  located  in  a 
community  participating  in  the  NTIP. 
then  the  State  may  continue  to  make 
grants  to  those  individuals  or  families 
that  receive  additional  damage  in  all 
subsequent  Presidentially  declared 
major  disasters  involving  floods. 

(Catalog  of  Federal  Domestic  Assistance  No 
83.100.  "Flood  Insurance";  No.  83.516. 
"Disaster  Assistance") 

Dated:  April  25.  1996 
James  L.  Witt, 
Director. 

[FR  Doc.  96-10779  Filed  4-30-96;  8  45  ami 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  96-44,  Notice  01] 

RIN  2127-AG30 

Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  Integrity 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule,  technical 
amendment. 


SUMMARY:  This  document  deletes  several 
obsolete  sections  of  Standard  No.  301. 
"Fuel  System  Integrity."  They  relate  to 
(1)  the  standard's  general  requirements 
in  S5  as  they  apply  to  light  vehicles,  (2) 
the  requirements  for  schoolbuses  in 
S5.4.  and  (3)  the  requirements  for  fuel 
spillage  in  S5.5.  These  sections  are 
obsolete  because  the  time  periods  to 
which  they  specify  are  all  in  the  past. 
EFFECTIVE  DATE:  This  rule  is  effective 
May  31.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Dr.  WiUiam  ].].  Liu, 
Office  of  Vehicle  Safety  Standards. 
NPS-12.  telephone  (202)  366-4923. 

For  legal  issues:  Mr.  Marvin  Shaw. 
Office  of  Chief  Counsel.  NCC-20,  (202) 
366-2992  Both  may  be  reached  at  the 
National  Highway  traffic  Safety 
Administration.  400  Seventh  St..  S.W., 
Washington,  DC.  20590. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  President's  March  4,  1995 
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directive,  "Regulatory  Reinvention 
Initiative,"  to  the  heads  of  departments 
and  agencies,  NHTSA  undertook  a 
review  of  all  its  regulations  and 
directives.  During  the  course  of  this 
review,  the  agency  identiHed  several 
requirements  and  regulations  that  are 
potential  candidates  for  rescission.  In 
reviewing  Standard  No.  301,  the  agency 
identified  several  obsolete  sections 
relating  to  (1)  the  standard's  general 
requirements  in  S5  as  they  apply  to  light 
vehicles,  (2)  the  requirements  for  school 
buses  in  S5.4.  and  (3)  the  requirements 
for  fuel  spillage  in  S5.5.  These  sections 
are  obsolete  because  the  time  periods  to 
which  they  relate  are  all  in  the  past.  To 
improve  the  clarity  and  conciseness  of 
Standard  No.  301,  the  agency  is  deleting 
these  sections  from  the  standard. 

The  obsolete  sections  of  the  standard 
relating  to  certain  light  vehicles  are  S5.2 
and  S5.3.  Paragraph  S5.2  had  set  forth 
requirements  for  vehicles  with  a  gross 
vehicle  weight  rating  (GVWR)  of  6,000 
poimds  or  less.  Paragraph  85. 3  had  set 
forth  requirements  for  vehicles  with  a 
GVWR  of  more  than  6,000  pounds  but 
not  more  than  10,000  pounds.  These 
weight  provisions,  while  relevant  when 
the  Standard  was  enacted  in  1975  are  no 
longer  relevant.  Paragraph  S5.1  is 
amended  to  include  vehicles  that  were 
formerly  addressed  in  S5.2  and  S5.3. 
Paragraph  S5.4  is  amended  to  delete  an 
outdated  reference  to  vehicles 
manufactured  before  April  1.  1977. 
Paragraph  S5.5  is  amended  to  delete  an 
outdated  reference  to  vehicles 
manufactured  before  September  1,  1976. 

NHTSA  finds  good  cause  to  make  this 
amendment  effective  30  days  after 
publication  of  this  document.  This 
amendment  makes  minor  changes  to 
Standard  No.  301. 

NHTSA  also  finds  for  good  cause  that 
notice  and  an  opportunity  for  comment 
on  this  document  are  unnecessary.  This 
document  does  not  impose  any 
additional  responsibilities  on  any 
manufacturer.  Instead,  this  document 
simply  removes  outdated  provisions 
and  references  in  the  standard. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  Further,  this 
action  has  been  determined  to  be  not 
"significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rule  removes  outdated 
portions  of  Standard  301  without 
changing  any  of  the  n?quirpments  in  the 
standard.  Because  this  rule  does  not 
affect  any  substantive  requirement  of 


the  fuel  system  integrity  standard,  its 
impacts  are  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
signi^cant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  this  rule  simply  removes 
outdated  portions  of  Standard  301.  It 
has  no  effect  whatsoever  on  the 
manufacture  or  sale  of  vehicles. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  stemdard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  49  CFR  §571.301. 
Fuel  System  Integrity,  to  read  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

i  The  authority  citation  for  part  571 
continues  to  read  as  follows: 


2.  Section  571.301  is  amended  by 
revising  S5.1,  S5.4,  and  S5.5  and  by 
removing  and  reserving  S5.2  and  S5.3  to 
read  as  follows: 


§571.301 
Integrity. 


Standard  No.  301,  Fual  Systam 


S5.  General  requirements. 

55.1  Passenger  cars,  and 
multipurpose  passenger  vehicles,  trucks, 
and  buses  with  a  GVWR  of  10,000 
pounds  or  less.  Each  passenger  car  and 
each  multipurpose  passenger  vehicle, 
truck,  and  bus  with  a  GVWR  of  10,000 
pounds  or  less  shall  meet  the 
requirements  of  S6.1  through  S6.4.  Each 
of  these  types  of  vehicles  that  is 
manufactured  to  use  alcohol  fuels  shall 
also  meet  the  requirements  of  S6.6. 

55.2  (Reserved] 

55.3  [Reserved] 

55.4  Schoolbuses  with  a  GVWR 
greater  than  10,000  pounds.  Each 
schoolbus  with  a  GVWR  greater  than 
10,000  pounds  shall  meet  the 
requirements  of  S6.5.  Each  schoolbus 
with  a  GVWR  greater  than  10,000 
pounds  that  is  manufactured  to  use 
alcohol  fuels  shall  meet  the 
requirements  of  S6.6. 

55.5  Fuel  Spillage:  Barrier  Crash. 
Fuel  spillage  for  each  vehicle  in  any 
fixed  or  moving  barrier  crash  test  shall 
not  exceed  1  ounce  by  weight  from 
impact  until  motion  of  the  vehicle  has 
ceased,  and  shall  not  exceed  a  total  of 
5  ounces  by  weight  in  the  5-minute 
period  follov^rlng  cessation  of  motion. 
For  the  subsequent  25-minute  period, 
fuel  spillage  during  any  1-minute 
interval  shall  not  exceed  1  ounce  by 
weight. 

Issued  on:  April  25. 1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  96-10792  Filed  4-30-96:  8:45  am] 
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[Docket  No.  93-02;  Notice  13] 

RIN  2127-AF79 

Federal  Motor  Vehicle  Safety 
Standards;  Compressed  Natural  Gas 
Fuel  Containers 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  request  by  the 
Aluminum  Association,  this  dociunent 


amends  the  specifications  in  FMVSS 
No.  304,  Compressed  Natural  Gas  Fuel 
Container  Integrity,  with  respect  to  CNG 
containers  made  with  aluminum  alloys. 
The  changes  make  FMVSS  No.  304 
consistent  with  the  most  recent 
voluntary  standard  issued  by  the 
aluminum  industry. 
DATES:  Effective  date:  The  amendments 
in  this  document  become  effective  May 
31,  1996. 

Petitions  for  reconsideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  nodater 
than  June  17,1996. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  above 
mentioned  docket  number  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  S.W.,  Washington, 
D.C.  20590. 

FOR  FURTHER  IHFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  Charles  Hott.  NPS- 
12,  Office  of  Safety  Performance 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590 
(Telephone  202-366-0247). 

For  legal  issues:  Mr.  Marvin  L.  Shaw, 
NCC-20,  Rulemaking  Division,  Office  of 
Chief  Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590 
(Telephdhe  202-36&-2992)  (FAX  202- 
366-3820)  (internet 
mshaw@nhtsa.dot.gov) 

SUPPLEMENTARY  INFORMATION: 

I.  Final  Rule  Establishing  FMVSS  No. 
304 

On  September  26,  1994,  NHTSA 
published  a  final  rule  addressing  the 
safe  performance  of  compressed  natural 
gas  (CNG)  containers  '  (59  FR  49010). 
The  final  rule  established  a  new  Federal 
motor  vehicle  safety  standard  (FMVSS) 
FMVSS  No.  304,  Compressed  Natural 
Gas  Fuel  Container  Integrity.  The 
Standard  specifies  pressure  cycling, 
burst,  and  bonfire  tests  for  the  purpose 
of  ensuring  the  durability,  initial 
strength,  and  venting  of  CNG  containers. 
In  addition,  the  Standard  specifies 
labeling  requirements  for  CNG  fuel 
containers.  FMVSS  No.  304  took  effect 
on  March  27,  1995. 

FMVSS  No.  304  is  patterned  after  the 
American  National  Standards  Institute's 
(ANSI's)  voluntar>'  industry  standard 
known  as  ANSI/NGV2.  ANSI/NGV2  was 


'  when  used  as  a  motor  fuel,  natural  gas  is  stored 
on-board  a  vehicle  in  cylindrical  containers  at  a 
pressure  of  approximately  20.684  kPa  (3.000  psi). 
Among  the  terms  used  to  describe  CNG  fuel 
containers  are  tanks,  containers,  cylinders,  and  high 
pr«ssure  vessels.  The  agency  will  refer  to  them  as 
"containers"  throughout  this  document. 


developed  by  the  Natural  Gas  Vehicle 
Coalition.  ANSI/NGV2  and  FMVSS  No. 
304  specify  detailed  material  and  other 
requirements  for  different  types  of  CNG 
containers,  including  those  made  with 
aluminum  alloys.  For  each  type  of 
container,  ANSI/NGV2  and  FMVSS  No. 
304  specify  a  unique  safety  factor  for 
determining  the  internal  hydrostatic 
pressure  that  the  container  must 
withstand  during  the  burst  test.  In 
addition,  a  container  must  meet  the 
applicable  material  and  manufacturing 
requirements  as  well  as  the  burst  test. 

FMVSS  No.  304  specifies  certain 
material  and  manufacturing 
characteristics  for  aluminum  containers 
using  alloy  6010  and  alloy  6061.  The 
material  characteristics  specify  the 
percentage  of  various  elements, 
including  magnesium,  silicon,  copper, 
and  manganese.  The  specifications  for 
the  two  aluminum  alloys  listed  in 
FMVSS  No.  304  were  identical  to  the 
specifications  set  forth  in  ANSI/NGV2. 
In  establishing  the  specifications 
apphcable  to  aluminum  alloys,  the 
Natural  Gas  Vehicle  Coalition  relied  on 
the  Aluminum  Association  Standards 
Data  document  (Sixth  Edition  1979). 

On  March  24, 1995,  The  Aluminum 
Association,  Inc.  (TAAI)  submitted  a 
letter  to  NHTSA,  requesting  several 
changes  be  made  to  FMVSS  No.  304, 
with  respect  to  specifications  for 
aluminiun  alloys  6010  and  6061.  TAAI 
stated  that  FMVSS  No.  304  is 
inconsistent  with  the  TAAI  registered 
limits  for  materials  used  in  these  two 
aluminum  alloys.  That  organization 
stated  that  because  the  1979  document, 
on  which  the  ANSI/NGV2  composition 
tables  are  based,  has  been  superseded 
several  times  in  recent  years,  the 
chemical  compositions  for  aluminum 
alloys  set  forth  in  FMVSS  No.  304  do 
not  reflect  the  current  compositions  for 
these  alloys,  as  accepted  by  the 
aluminum  industry.  TAAI  provided  a 
copy  of  the  most  recent  document  in 
which  the  industry  aluminum  alloy 
specifications  are  contained:  The 
Registration  Record  of  Aluminum 
Association  Designations  and  Chemical 
Coutposition  Limits  for  Wrought 
Aluminum  and  Wrought  Aluminum 
Alloys  (Revised  December  1993). 

On  November  16,  1995,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  FMVSS 
No.  304  to  adopt  the  TAAI 
specifications  for  aluminum  alloys  used 
in  CNG  containers.  (60  FR  57567)  The 
proposed  changes  would  make  FMVSS 
No.  304  consistent  with  the  most  recent 
aluminum  industry  specifications  for 


those  materials.^  The  agency  requested 
comments  about  the  appropriateness 
and  safety  implications  of  adopting 
TAAI's  request. 

NHTSA  received  one  comment  to  the 
proposal.  The  commenter,  NGV 
Systems,  Inc.  agreed  with  the  proposed 
changes  to  FMVSS  No.  304. 

NHTSA  has  decided  to  amend 
FMVSS  No.  304  with  respect  to  the 
chemical  compositions  for  aluminiun 
alloys  set  forth  in  the  Standard.  By 
having  FMVSS  No.  304  reflect  the 
current  compositions  for  these  alloys,  as 
accepted  by  the  aluminum  industr\', 
today's  amendments  will  better  ensure 
the  safety  of  such  containers. 

As  explained  in  the  NPRM,  the  statute 
requires  that  each  order  (i.e..  final  rule) 
shall  take  effect  no  sooner  than  180  days 
from  the  date  the  order  is  issued  unless 
good  cause  is  shown  that  an  earlier 
effective  date  is  in  the  pubUc  interest. 
NHTSA  concludes  that  there  is  good 
cause  not  to  provide  the  180  day  lead 
time  given  that  this  amendment  has  no 
adverse  effect  on  manufacturers  or 
public  safety.  The  rulemaking  merely 
makes  minor  changes  to  the  chemical 
compositions  in  FMVSS  No.  304.  Based 
on  the  above,  the  agency  concludes  that 
there  is  good  cause  for  an  effective  date 
30  days  after  publication  of  the  final 
rule. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Re\iew)  and 
DOT  Regulatory  Policies  and  Procedures 

This  rulemaking  was  not  reviewed 
under  E.O.  12866.  NHTSA  has  analyzed 
this  rulemaking  and  determined  that  it 
is  not  "significant"  within  the  meaning 
of  the  Department  of  Transportation's 
regulaton'  policies  and  procedures.  .\ 
full  regulatorv  evaluation  is  not  required 
because  the  rule  has  no  effect  on  costs 
or  benefits,  since  the  amendments  adopt 
current  industr\-  specifications.  The 
aluminum  alloys  6010  and  6061 
previously  specified  in  FM\'SS  No.  304 
had  a  slightly  different  composition 
than  alloys  manufactured  in  accordance 
with  current  specifications  for  these 
materials.  TAAI  did  not  identif>  .  and 
NHTSA  is  not  aware  of.  any  safety 
problems  such  as  reduced  strength. 
durabilit_.  or  resistance  to 
environmental  hazards  that  might  result 
from  this  difference  in  aluminum 
specifications  for  CNG  containers  The 
potential  costs,  benefits,  and  other 


-  The  agenr>  already  corrected  the  magnesium 
limits  for  alioy  6061  to  the  range  of  0  80  lo  1  20. 
based  on  a  Ivpogiaphiral  correciinr.  provided  bv  the 
,\merican  Gas  .\ssociation.  This  was  published  on 
luly  24.  1995.  as  part  of  a  Tinal  riile  on  petitions  for 
reconsideration  on  FMVSS  No.  304  160  FR  3^8361 
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impacts  of  not  adopting  this  petition 
cannot  be  quantified  at  this  time. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
CNG  container  manufacturers  typically 
do  not  qualify  as  small  entities.  Further, 
as  noted  above,  the  changes  have  no 
more  than  a  minimal  impact  on  the 
costs  or  benefits  associated  with  FMVSS 
No.  304.  Accordingly,  no  regulatory 
flexibihty  analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  has  insufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment, 

4.  National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
rulemaking  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the 
rulemaking  will  not  significantly  affect 
the  human  environment. 

5.  Civil  justice  Reform 

This  rulemaking  will  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 


applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standsud.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  Standard  No.  304, 
Compressed  Natural  Gas  Fuel  Container 
Integrity,  in  Title  49  of  the  Code  of 
Federal  Regulations  at  Fart  571  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50 

2.  Section  571.304  is  amended  by 
revising  S5.2.2  to  read  as  follows: 

§  571 .304    Standard  No.  304,  Compresaad 
Natural  Gas  Fuel  Container  Integrity. 

***** 

S5.2.2  Aluminum  containers  and 
aluminum  liners.  (Type  1,  Type  2  and 
Type  3)  shall  be  6010  alloy,  6061  alloy, 
and  T6  temper.  The  aluminum  heat 
analysis  shall  be  in  conformance  with 
one  of  the  foUov^dng  grades: 


Table  Two.— Aluminum  Heat 
Analysis 


Proposed  Rules 


Grade 

6010  alloy 

6061  alloy 

element 

percent 

percent 

Magnesium  .... 

0.6  to  1.0 

0.8  to  1 .2. 

Silicon  

0.8  to  1.2 

0.40  to  0.8. 

Copper  

0.15  to  0.6  ... 

0.15  to  0.40. 

Chromium  

0.10  max  

0.04  to  0.35. 

Iron 

0.50  max  

0.7  max. 

Titanium  

0.10  max  

0.15  max. 

Manganese  .... 

020  to  0.8  ... 

0.15  max. 

Zinc  

0.25  max  

0.25  max. 

Others,  ftch ' 

0.05  max  

0.05  max. 

Others, 

0.15  max  

0.15  max. 

Total '  2. 

Aluminum 

Rerrrainder... 

Remainder. 

min... 

^  "Others"  includes  listed  elements  for  which 
no  specific  limit  is  shown  as  well  as  unlisted 
metallic  elements.  The  producer  may  arialyze 
sanipies  for  trace  elements  not  specified  in  the 
registration  or  specification.  However,  such 
analysis  is  not  required  and  may  not  cover  all 
metallic  "othier"  elements.  Should  any  analysis 
by  the  producer  or  purchaser  establish  that  an 
"ottiers"  element  exceeds  the  limit  of  "Each" 
or  that  the  aggregate  of  several  "others"  ele- 
ments exceeds  the  limit  of  "Total,"  ttie  mate- 
rial shall  be  considered  non-conforming. 

2  The  sum  of  those  "Others"  metallic  ele- 
ments 0.010  percent  or  more  each,  expressed 
to  the  second  decimal  before  determining  the 
sum. 

(Registration  Record  of  Aluminum 
Association  Designations  and  Chemical 
Composition  Limits  for  Wrought  Aluminum 
and  Wrought  Aluminum  Alloys,  The 
Aluminum  Association,  Inc.  Rev.  Dec.  1993) 
***** 

Issued  on:  April  25,  1996. 
Ricardo  Martinez, 
Administrator. 

[FR  Doc.  96-10791  Filed  4-30-96;  8:45  am] 
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rule  making  prior  to  the  adoption  of  the  final 
mies. 


GENERAL  ACCOUNTING  OFFICE 
4  CFR  Part  21 

General  Accopnting  Office, 
Administrative  Practice  and  Procedure, 
Bid  Protest  Regulations,  Government 
Contracts 

AGENCY:  General  Accounting  Office. 
action:  Proposed  rule.       


UMI 


summary:  The  General  Accounting 
Office  (GAO)  is  proposing  to  revise  its 
Bid  Protest  Regulations  to  implement 
the  requirement  in  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
that  GAO,  for  new  protests  filed  on  or 
after  August  8,  1996,  issue  bid  protest 
decisions  within  100  calendar  days  from 
the  time  a  protest  is  filed  at  GAO.  The 
proposed  revision  will  facilitate  GAO's 
meeting  the  new  statutory  deadline  for 
issuing  bid  protest  decisions  and  will 
improve  the  overall  effectiveness  of  the 
bid  protest  process  at  GAO. 
DATES:  Comments  must  be  submitted  on 
or  before  July  1,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to:  Michael  R.  Golden, 
Assistant  General  Counsel,  General 
Accounting  Office.  441  G  Street,  NW., 
Washington,  DC  20548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Golden  (Assistant  General 
Counsel)  or  Linda  S.  Lebowitz  (Senior 
Attorney),  202-512-9732. 
SUPPLEMENTARY  INFORMATION:  On 
February  21, 1996,  the  General 
Accounting  Office  (GAO)  published  an 
advance  notice  of  proposed  rulemaking 
(61  FR  6579)  soliciting  comments  on 
how  its  bid  protest  procediu«s  could  be 
revised  in  order  to  facilitate  GAO's 
meeting  a  new  statutory  deadline  for 
issuing  bid  protest  decisions,  while  also 
improving  the  overall  effectiveness  of 
the  bid  protest  process  at  GAO.  In  this 
regard,  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996. 
Pub.  L.  104-106. 110  Stat.  186.  which 
was  enacted  on  February  10,  1996, 
requires  GAO.  effective  August  8. 1996. 
to  issue  bid  protest  decisions  within  100 


calendar  days  fi-om  the  time  a  protest  is 
filed  at  GAO,  shortening  the  current 
125-calendar-day  requirement.  (Any 
further  reference  to  "days"  means 
"calendar  days.")  In  the  advance  notice. 
GAO  specifically  invited  comments  on 
changing  its  longstanding  timeliness 
rule  to  permit  the  filing  of  a  protest  5 
days  after  a  statutorily  required 
debriefing,  and  on  the  feasibility  of 
promoting  early  document  production 
in  appropriate  cases  to  facilitate  the 
expeditious  resolution  of  bid  protests. 
GAO  also  invited  the  submission  of 
ideas  regarding  the  appropriate  length  of 
regulatorily  imposed  deadlines,  as  well 
as  suggestions  concerning  the  use  of 
accelerated  or  alternative  procedures  to 
more  expeditiously  resolve  bid  protests. 

Interested  persons  were  invited  to 
submit  comments  on  GAO's  advance 
notice  by  March  22,  1996.  We  received 
written  comments  from  10  Federal 
agencies,  2  bar  associations,  2  law  firms, 
1  industry  association,  and  2  vendors.  In 
preparing  this  proposed  rule,  we  have 
carefully  considered  all  comments 
received.  The  commenters  generally 
recognized  the  effectiveness  of  our 
previous  efforts  to  streamline  the  bid 
protest  process  at  GAO  and  to  provide 
meaningful  relief  to  vendors  viTongfully 
excluded  from  procurements,  as 
reflected  in  the  final  nile  pubhshed  on 
August  10,  1995  (60  FR  40737)  and 
effective  October  1.  1995.  The 
commenters  made  suggestions  on  how 
GAO  could  improve  the  internal 
management  of  the  bid  protest  process. 
While  we  are  adopting  many  of  the 
suggested  management  practices  and  we 
expect  to  implement  others  in  the  near 
future,  we  beUeve  that  regulatory 
implementation  of  such  improvements 
is  unnecessary.  For  example,  we  are 
focusing  on  promptly  resolving  early 
requests  for  partial  or  complete 
dismissals  of  protests.  We  are  also 
establishing  procedures  to  routinely 
issue  protective  orders,  where 
warranted,  shortly  after  a  protest  is 
filed. 

Significant  proposed  revisions  to 
GAO's  Bid  Protest  Regulations  are  set 
forth  below. 


Statutorily  Imposed  Deadlines 

In  accordance  with  sec.  5501  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996,  GAO  proposes  to 
revise  paragraph  (c)  of  §  21.3  to  require 
a  contracting  agency  to  file  its  report  in 


response  to  a  protest  with  GAO  within 
30  days,  as  opposed  to  35  days,  after 
receiving  telephone  notice  of  the  protest 
from  GAO.  GAO  also  proposes  to  revise 
paragraph  (a)  of  §  21.9  to  require  our 
Office  to  issue  a  decision  on  a  bid 
protest  vsrithin  100  days  after  the  protest 
is  filed  with  our  Office. 

Tuneliness  Rules 

Consistent  with  the  suggestion  of 
severalcommenters,  GAO's  proposed 
regulation  at  §  21  2(a)(2)  requires  that 
protests,  except  those  alleging  a 
solicitation  impropriety,  filed  under  a 
procurement  in  which  a  debriefing  is 
required  by  law  be  filed  not  later  than 
5  days  after  the  debriefing;  in  all  other 
cases,  the  protest  is  required  to  be  filed 
v\rithin  10  days  after  the  basis  of  protest 
is  known  or  should  have  been  known, 
whichever  is  earlier.  (Wherever  possible 
throughout  this  proposed  rule  in  the 
interests  of  simplification  and  user- 
friendliness,  GAO  proposes  to  estabUsh 
filing  times  using  multiples  of  "five" 
days.  For  example.  GAO  has  reduced 
the  "knew/should  have  known" 
timeliness  rule  from  14  davs  to  10  days  ) 
GAO  beheves  that  this  proposed  change 
to  the  timeliness  rule  will  help  to  ensure 
the  prompt  and  fair  resolution  of  bid 
protests. 

Consistent  with  the  suggestion  of 
several  commenters,  GAO  proposed  to 
add  a  new  paragraph  (a)(4)  to  §  21.2 
which  reduces  the  time  for  filing 
supplemental  or  amended  protests  from 
14  days  (pursuant  to  the  current  "knew/ 
should  have  known"  timeliness  rule)  to 
5  day^after  the  basis  of  protest  is  knovsm 
or  should  have  been  known,  whichever 
is  earher.  GAO  believes  that  this 
shortening  of  time  will  permit  GAO  to 
issue  a  consolidated  decision  resolving 
the  supplemental  or  amended  protests, 
usually  based  on  information  provided 
with  the  agency  report,  within  the 
original  100-day  period,  thus  avoiding 
rollover  situations  or  the  issuance  of 
separate  decisions. 

In  paragraph  (a)(3)  of  §  21 .2.  GAO 
proposes  to  shorten  the  time  for  filing  a 
protest  based  on  initial  adverse  agency 
action  on  an  agency-level  protest  from 
14  days  to  5  days.  GAO  agrees  with 
those  commenters  who  suggested  this 
proposed  revision,  recognizing  that  in 
cases  where  there  has  been  an  agency- 
level  protest,  the  protest  issues  are 
usually  already  developed. 
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Early  Document  Production 

In  paragraph  (d)(2)  of  §21.1.  GAO 
proposes  to  add  language  requiring  a 
protester  to  explain  the  relevancy  of 
specifically  requested  documents  to  its 
protest  grounds. 

GAO  received  numerous  comments 
concerning  early  document  production 
as  a  means  of  facilitating  the  prompt 
resolution  of  bid  protests.  As  previously 
addressed  in  the  final  rule  at  60  FR 
40737.  40738.  while  GAO  believes  that 
early  document  production  will 
promote  the  expeditious  resolution  of 
appropriate  bid  protests  and  will  result 
in  other  system  efficiencies,  GAO  also 
believes  that  early  document  production 
should  be  accomplished  on  a  voluntary 
basis,  with  an  agency  assessing  tiie 
value  of  such  a  procedure  in  a  particular 
case.  In  this  regard,  in  paragraph  (c)  of 
§  21.3.  GAO  proposes  to  explicitly 
recognize  that  documents  may  be 
provided  prior  to  the  filing  of  the  agency 
report  or  may  otherwise  be  made 
available  to  the  parties,  such  as  by 
allowing  parties  to  review  documents 
on  site  at  the  agency  prior  to  the  filing 
of  the  report. 

GAO  also  proposes  to  add  to 
pfu^graph  (c)  of  §  21.3  a  requirement 
that  5  days  prior  to  the  filing  of  the 
agency  report,  in  cases  in  which  the 
protester  has  filed  a  request  for  specific 
documents,  that  the  agency  provide  to 
all  parties  and  GAO  a  list  of  those 
documents,  or  portions  of  documents, 
which  the  agency  has  released  to  the 
protester  or  intends  to  produce  in  its 
report,  and  those  documents  which  the 
agency  intends  to  withhold  from  the 
protester  and  the  reasons  for  the 
proposed  withholding.  GAO  further 
proposes  to  require  that  any  objection  to 
the  scope  of  an  agency's  proposed 
disclosure  or  nondisclosure  of 
documents  be  filed  with  GAO  and  the 
other  parties  within  1  day  of  receipt  of 
this  list. 

Throughout  §  21.3,  GAO  proposes  to 
clarify  the  language  to  reflect  the  current 
longstanding  practice  that  parties  need 
not  provide  entire  documents  if  only 
certain  portions  of  these  documents  are 
relevant  to  the  protest. 

Several  comraenters  expressed 
concern  that  in  light  of  the  shortened 
timeframe  for  resolving  bid  protests, 
unsolicited  submissions  after  the  filing 
of  comments  on  the  agency  report  or 
hearing  are  particularly  inappropriate. 
GAO  proposes  to  address  this  concern 
by  adding  a  sentence  to  the  proposed 
§  21.3(j).  currently  at  §  21.3(i).  which 
states  that  the  agency  and  other 
participating  parties  shall  not  submit 
any  additional  statements  unless  the 
statements  are  specifically  requested  by 


GAO  or  submitted  after  permission  has 
been  granted  by  GAO. 

Other  Regulatorily  Imposed  Deadlines 

To  facilitate  meeting  the  shortened 
statutory  deadline  for  issuing  bid  protest 
decisions,  GAO  also  proposes  to  reduce 
the  following  filing  periods:  in  the 
proposed  §  21.3(g),  currently  at  §  21.3(f), 
the  agency  must  respond  to 
supplemental  document  requests  within 
2  days,  as  opposed  to  5  days;  in  the 
proposed  §  21.3(h).  currently  at 
§  21.3(g),  when  withheld  documents  are 
furnished,  the  protester's  comments  on 
the  agency  report  are  due  within  the 
original  comment  filing  period,  not  10 
days  after  its  receipt  of  the  additional 
documents,  unless  GAO  specifically 
grants  an  extension;  and  in  the  proposed 
§  21.3(i),  currently  at  §  21.3(h), 
comments  on  the  agency  report  are  due 
within  10  days,  as  opposed  to  14  days, 
after  receipt  of  the  report  unless  GAO 
specifically  grants  an  extension.  In 
paragraph  (b)  of  §  21.14,  GAO  proposes 
to  shorten  the  time  for  filing  requests  for 
reconsideration  (the  resolution  of  such 
requests  are  not  subject  to  statutory 
deadlines)  from  14  days  to  10  days. 

Accelerated  or  Alternative  Procedures 

Many  commenters  suggested  that 
GAO  promote  the  use  of  flexible 
alternative  procedures  to  expedite  the 
resolution  of  bid  protests.  Paragraph  (e) 
of  §  21.10  already  contains  language 
allowing  for  the  establishment  of 
accelerated  schedules  and  the  issuance 
of  summary  decisions.  In  paragraph  (e) 
of  §  21.10,  GAO  proposes  to  add 
language  specifically  acknowledging 
that  flexible  alternative  procedures  may 
be  used  to  promptly  and  fairly  resolve 
bid  protests.  In  response  to  numerous 
comments.  GAO  also  proposes  to  add  a 
new  paragraph  (f)  to  §  21.10,  providing 
that  GAO  may  conduct  status 
conferences,  by  telephone  or  in  person, 
with  all  parties  participating  in  the 
protest  to  promote  the  expeditious 
development  and  resolution  of  the 
protest. 

Miscellaneous  Matters 

GAO  proposes  to  revise  paragraph  (e) 
of  §  21.0  in  accordance  with  the 
statutory  requirement  under  31  U.S.C. 
3555(b)  that  GAO  prescribe  procedures 
for  the  computation  of  days  for  all 
periods  described  in  Subchapter  V. 
Chapter  35  of  Title  31.  United  States 
Code. 

In  paragraph  (a)  of  §  21.3,  and  in 
response  to  one  commenter's 
suggestion.  GAO  proposes  that  all 
protest  communications  be  sent  by 
means  reasonably  calculated  to  effect 
"expeditious"  delivery,  clarifying  what 


was  intended  by  our  previous  use  of 
"timely"  delivery. 

For  aimual  reporting  purposes,  GAO 
proposes  to  add  language  to  the 
proposed  §  21.3(d),  currently  at 
§  21.3(c),  requiring  agencies  to  include  a 
"best  estimate"  of  the  value  of  goods 
and  services  being  procured. 

GAO  proposes  to  remove  the 
substantive  content  of  paragraph  (d)  of 
§  21.5  addressing  procurements 
protested  to  the  General  Services 
Administration  Board  of  Contract 
Appeals,  see  sec.  5101  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996,  and  proposes  to  replace  the 
substantive  content  with  a  new 
dismissal  ground  regarding  the  violation 
of  sec.  27  of  the  Office  of  federal 
Procurement  Policy  (OFPP)  Act,  41 
U.S.C.  423.  Specifically,  as  proposed, 
§  21.5(d)  provides  that  for  any  Federal 
procurement,  GAO  will  not  review  an 
alleged  violation  of  subsections  (a),  (b), 
(c),  and  (d)  of  sec.  27  of  the  OFPP  Act, 
as  amended  by  sec.  4304  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996,  if  the  protester  failed  to 
report  to  the  Federal  agency  responsible 
for  the  procurement  the  information  the 
protester  believes  constitutes  evidence 
of  the  offense  within  14  days  after  the 
protester  first  discovered  the  possible 
violation. 

Conmients 

Comments  concerning  the  proposed 
rule  should  reference  file  number  B- 
259187.2.  Comments  may  be  filed  by 
hand  delivery  or  mail  at  the  address  in 
the  address  line,  or  by  facsimile 
transmission  at  202-512-9749. 

List  of  Subjects  in  4  CFR  Part  21 

Administrative  practice  and 
procedure.  Bid  protest  regulations. 
Government  contracts. 

For  the  reasons  set  out  in  the 
preamble,  Title  4,  Chapter  I,  Subchapter 
B,  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

1.  Part  21  is  revised  to  read  as  follows: 

PART  21— BID  PROTEST 
REGULATIONS 

Sec. 

21.0  Definitions. 

21.1  Filing  a  protest. 

21.2  Time  for  filing. 

21.3  Notice  of  protest,  submission  of  agency 
report,  and  time  for  filing  of  comments 
on  report. 

21.4  Protective  orders. 

21.5  Protest  issues  not  for  consideration. 

21 .6  Withholding  of  award  and  suspension 
of  contract  performance. 

21.7  Hearings. 

21.8  Remedies. 


21.9  Time  for  decision  by  GAO. 

21.10  Express  options,  flexible  alternative 
procedures,  accelerated  schedules, 
summary  decisions,  and  status 
conferences. 

21.11  Effect  of  judicial  proceedings. 

21.12  Distribution  of  decisions. 

21.13  Nonstatutory  protests. 

21.14  Request  for  reconsideration. 
Authority:  31  U.S.C.  3551-3556. 

§21.0    Definitions. 

(a)  Interested  party  means  an  actual  or 
prospective  bidder  or  offeror  whose 
direct  economic  interest  would  be 
affected  by  the  award  of  a  contract  or  by 
the  failure  to  award  a  contract. 

(b)  Intervenor  means  an  awardee  if  the 
award  has  been  made  or,  if  no  award 
has  been  made,  all  bidders  or  offerors 
who  appear  to  have  a  substantial 
prospect  of  receiving  an  award  if  the 
protest  is  denied. 

(c)  Federal  agency  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch, 
including  any  wholly  owned 
government  corporation,  and  any 
establishment  in  the  legislative  or 
judicial  branch,  except  the  Senate,  the 
House  of  Representatives,  and  the 
Architect  of  the  Capitol  and  any 
activities  under  his  direction. 

(d)  Contracting  agency  means  a 
Federal  agency  which  has  awarded  or 
proposes  to  award  a  contract  under  a 
protested  procurement. 

(e)  Days  are  calendar  days.  In 
computing  any  period  of  time  described 
in  Subchapter  V.  Chapter  35  of  Title  31, 
United  States  Code,  including  those 
described  in  this  part,  the  day  from 
which  the  period  begins  to  run  is  not 
counted,  and  when  the  last  day  of  the 
period  is  a  Saturday,  Sunday,  or  Federal 
holiday,  the  period  extends  to  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  Similarly,  when  the 
General  Accounting  Office  (GAO),  or 
another  Federal  agency  where  a 
submission  is  due,  is  closed  for  all  or 
part  of  the  last  day,  the  period  extends 
to  the  next  day  on  which  the  agency  is 
open. 

(f)  Adverse  agency  action  is  any 
action  or  inaction  by  a  contracting 
agency  which  is  prejudicial  to  the 
position  taken  in  a  protest  filed  with  the 
agency,  including  a  decision  on  the 
merits  of  a  protest;  the  opening  of  bids 
or  receipt  of  proposals,  the  award  of  a 
contract,  or  the  rejection  of  a  bid  despite 
a  pending  protest;  or  contracting  agency 
acquiescence  in  continued  and 
substantial  contract  performance. 

(g)  A  document  is  filed  on  a  particular 
day  when  it  is  received  by  GAO  by  5:30 
p.m.,  eastern  time,  on  that  day.  A 
document  may  be  filed  by  hand 
delivery,  mail,  or  commercial  carrier; 


parties  wishing  to  file  a  document  by 
facsimile  transmission  or  other 
electronic  means  must  ensure  that  the 
necessary  equipment  is  operational  at 
GAO's  Procurement  Law  Control  Group. 

§21.1    Filing  a  protest 

(a)  An  interested  party  may  protest  a 
solicitation  or  other  request  by  a  Federal 
agency  for  offers  for  a  contract  for  the 
procurement  of  property  or  services;  the 
cancellation  of  such  a  solicitation  or 
other  request;  an  award  or  proposed 
award  of  such  a  contract;  and  a 
termination  of  such  a  contract,  if  the 
protest  alleges  that  the  termination  was 
based  on  improprieties  in  the  award  of 
the  contract. 

(b)  Protests  must  be  in  writing  and 
addressed  as  follows:  General  Counsel. 
General  Accounting  Office,  441  G  Street, 
NW.,  Washington.  DC  20548,  Attention: 
Procurement  Law  Control  Group. 

(c)  A  protest  filed  with  GAO  shall: 

(1)  Include  the  name,  address,  and 
telephone  and  facsimile  numbers  of  the 
protester. 

(2)  Be  signed  by  the  protester  or  its 
representative. 

(3)  Identify  the  contracting  agency 
and  the  solicitation  and/or  contract 
number. 

(4)  Set  forth  a  detailed  statement  of 
the  legal  and  factual  grounds  of  protest 
including  copies  of  relevant  documents. 

(5)  Set  forth  all  information 
establishing  that  the  protester  is  an 
interested  party  for  the  purpose  of  filing 
a  protest. 

(6)  Set  forth  all  information 
establishing  the  timeliness  of  the 
protest, 

(7)  Specifically  request  a  ruling  by  the 
Comptroller  General  of  the  United 
States,  and 

(8)  State  the  form  of  relief  reauested. 

(d)  In  addition,  a  protest  filed  with 
GAO  may: 

(1)  Request  a  protective  order, 

(2)  Request  specific  documents, 
explaining  the  relevancy  of  the 
documents  to  the  protest  grounds,  and 

(3)  Request  a  hearing,  explaining  the 
reason  that  a  hearing  is  needed  to 
resolve  the  protest. 

(e)  The  protester  shall  furnish  a 
complete  copy  of  the  protest,  including 
all  attachments,  to  the  individual  or 
location  designated  by  the  contracting 
agency  in  the  solicitation  for  receipt  of 
protests,  or  if  there  is  no  designation,  to 
the  contracting  officer.  The  designated 
individual  or  location  (or,  if  applicable, 
the  contracting  officer)  must  receive  a 
complete  copy  of  the  protest  and  all 
attachments  no  later  than  1  day  after  the 
protest  is  filed  with  GAO.  The  protest 
document  must  indicate  that  a  complete 
copy  of  the  protest  and  all  attachments 


are  being  furnished  within  1  day  to  the 
appropriate  individual  or  location. 

lO  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required.  Protest  submissions  should  be 
concise  and  logically  arranged,  and 
should  clearly  state  legally  sufficient 
grounds  of  protest.  Protests  of  different 
procurements  should  be  separately 

filed. 

(g)  Unless  precluded  by  law.  GAO 
will  not  withhold  material  submitted  by 
a  protester  from  any  party  outside  the 
government.  If  the  protester  believes 
that  the  protest  contains  information 
which  should  be  withheld,  a  statement 
advising  of  this  fact  must  be  on  the  front 
page  of  the  submission.  This 
information  must  be  identified  wherever 
it  appears,  and  the  protester  must  file, 
within  1  day  after  the  filing  of  its  protest 
with  GAO.  a  redacted  copy  of  the 
protest  which  omits  the  information. 

(h)  Parties  who  intend  to  file 
documents  containing  classified 
information  should  notifv'  GAO  in 
advance  to  obtain  advice  regarding 
procedures  for  filing  and  handling  the 
information. 

(i)  A  protest  may  be  dismissed  for 
failure  to  comply  with  any  of  the 
requirements  of  this  section,  except  for 
the  items  in  paragraph  (d)  of  this 
section.  In  addition,  a  protest  shall  not 
be  dismissed  for  failure  to  comply  with 
paragraph  (e)  of  this  section  where  the 
contracting  officer  has  actual  know  ledge 
of  the  basis  of  protest,  or  the  agency,  in 
the  preparation  of  its  report,  was  not 
prejudiced  by  the  protester's 
noncompliance. 

§21.2    Time  for  filing. 

(a)(1)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  which  are 
apparent  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals 
shall  be  filed  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals. 
In  procurements  where  proposals  are 
requested,  alleged  improprieties  which 
do  not  exist  in  the  initial  solicitation  but 
which  are  subsequently  incorporated 
into  the  solicitation  must  be  protested 
not  later  than  the  next  closing  time  for 
receipt  of  proposals  following  the 
incorporation. 

(2)  Except  for  protests  covered  by 
paragraph  (a)(1)  of  this  section,  protests 
filed  by  a  party  that  has  received  a 
debriefing  required  by  \aw  shall  be  filed 
not  later  than  5  days  after  the  debriefing, 
and  in  all  other  cases,  not  later  than  10 
days  after  the  basis  of  protest  is  known 
or  should  have  been  known.  whiche\er 
is  earlier. 

(3)  If  a  timely  agency-level  protest  was 
previously  filed,  any  subsequent  protest 
to  GAO  filed  within  5  days  of  actual  or 
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constructive  knowledge  of  initial 
adverse  agency  action  will  be 
considered,  provided  the  agency-level 
protest  was  filed  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  unless  the  contracting  agency 
imposes  a  more  stringent  time  for  filing, 
in  which  case  the  agency's  time  for 
filing  will  control.  In  cases  where  an 
alleged  impropriety  in  a  solicitation  is 
timely  protested  to  a  contracting  agency, 
any  subsequent  protest  to  GAO  will  be 
considered  timely  if  filed  within  the  5- 
day  period  provided  by  this  paragraph, 
even  if  filed  after  bid  opening  or  the 
closing  time  for  receipt  of  proposals. 
(4)  Protests  which  supplement  or 
amend  a  previously  filed  protest  shall 
be  filed  not  later  than  5  days  af^er  the 
basis  of  protest  is  known  or  should  have 
been  known,  whichever  is  earlier. 

(b)  Protests  untimely  on  their  face 
may  be  dismissed.  A  protester  shall 
include  in  its  protest  all  information 
establishing  the  timeliness  of  the 
protest;  a  protester  will  not  be  permitted 
to  introduce  for  the  first  time  in  a 
request  for  reconsideration  information 
necessary  to  establish  that  the  protest 
was  timely. 

(c)  GAO.  for  good  cause  shown,  or 
where  it  determines  that  a  protest  raises 
issues  significant  to  the  procurement 
system,  may  consider  an  untimely 
protest. 

f  21 .3    Notice  of  protMt,  sutHnlssion  of 
agency  report,  and  time  for  filing  of 
comments  on  report 

(a)  GAO  shall  notify  the  contracting 
agency  by  telephone  within  1  day  after 
the  filing  of  a  protest,  and,  unless  the 
protest  is  dismissed  under  this  part, 
shall  promptly  send  a  written 
confirmation  to  the  contracting  agency 
and  an  acknowledgment  to  the 
protester.  The  contracting  agency  shall 
immediately  give  notice  of  the  protest  to 
the  contractor  if  award  has  been  made 
or,  if  no  award  has  been  made,  to  all 
bidders  or  offerors  who  appear  to  have 
a  reasonable  prospect  of  receiving  an 
award.  The  contracting  agency  shall 
furnish  copies  of  the  protest 
submissions  to  those  parties,  except 
where  disclosure  of  the  information  is 
prohibited  by  law.  with  instructions  to 
communicate  further  directly  with 
GAO.  All  parties  shall  furnish  copies  of 
all  protest  communications  to  the 
contracting  agency  and  to  other 
participating  parties.  All  protest 
communications  shall  be  sent  by  means 
reasonably  calculated  to  effect 
expeditious  delivery. 

lb)  A  contracting  agency  or  intervener 
which  believes  that  the  protest  or 
specific  protest  allegations  should  be 
dismissed  before  submission  of  an 


agency  report  should  file  a  request  for 
dismissal  as  soon  as  practicable. 

(c)  The  conti^cting  agency  shall  file  a 
report  on  the  protest  with  GAO  within 
30  days  after  the  telephone  notice  of  the 
protest  from  GAO.  The  report  provided 
to  the  parties  need  not  contain 
documents  which  the  agency  has. 
previously  furnished  or  otherwise  made 
available  to  the  parties  in  response  to 
the  protest.  Five  days  prior  to  the  filing 
of  the  report,  in  cases  in  which  the 
protester  has  filed  a  request  for  specific 
documents,  the  agency  shall  provide  to 
all  parties  and  GAO  a  list  of  those 
documents,  or  portions  of  documents, 
which  the  agency  has  released  to  the 
protester  or  intends  to  produce  in  its 
report,  and  the  documents  which  the 
agency  intends  to  withhold  from  the 
protester  and  the  reason  for  the 
proposed  withholding.  Any  objection  to 
the  scope  of  the  agency's  proposed 
disclosure  or  nondisclosure  of 
documents  must  be  filed  with  GAO  and 
the  other  parties  within  1  day  of  receipt 
of  this  list. 

(d)  The  report  shall  include  the 
contracting  officer's  statement  of  the 
relevant  facts,  including  a  best  estimate 
of  the  acquisition's  value,  a 
memorandum  of  law.  and  a  list  and  a 
copy  of  all  relevant  documents,  or 
portions  of  documents,  not  previously 
produced,  including,  as  appropriate:  the 
protest;  the  bid  or  proposal  submitted 
by  the  protester;  the  bid  or  proposal  of 
the  firm  which  is  being  considered  for 
award,  or  whose  bid  or  proposal  is  being 
protested;  all  evaluation  dociunents;  the 
solicitation,  including  the 
specifications;  the  abstract  of  bids  or 
offers;  and  any  other  relevant 
documents.  In  appropriate  cases,  the 
contracting  agency  may  request  that  the 
protester  produce  relevant  documents, 
or  portions  of  documents,  that  are  not  in 
the  agency's  possession. 

(e)  Subject  to  any  protective  order 
issued  in  the  protest  pursuant  to  §  21.4, 
the  contracting  agency  shall 
simultaneously  furnish  a  copy  of  the 
report  to  the  protester  and  any 
intervenors.  The  copy  of  the  report  filed 
with  GAO  shall  list  the  parties  who 
have  been  furnished  copies  of  the 
report.  Where  a  protester  does  not  have 
counsel  admitted  to  a  protective  order 
and  documents  are  withheld  from  the 
protester  in  accordance  with  this  part, 
the  agency  shall  provide  documents 
adequate  to  inform  the  protester  of  the 
basis  of  the  agency's  position. 

(f)  The  contracting  agency  may 
request  an  extension  of  time  for  the 
submission  of  the  agency  report. 
Extensions  will  be  granted  on  a  case-by- 
case  basis. 


(g)  The  protester  may  request 
additional  documents  when  their 
existence  or  relevance  first  becomes 
evident.  Except  when  authorized  by 
GAO,  any  request  for  additional 
documents  must  be  filed  with  GAO  and 
the  contracting  agency  not  later  than  2 
days  after  their  existence  or  relevance  is 
known  or  should  have  been  knowm, 
whichever  is  earlier.  The  contracting 
agency  shall  provide  the  requested 
documents,  or  portions  of  documents, 
and  a  list  to  GAO  and  the  other  parties 
within  2  days  or  explain  why  it  is  not 
required  to  produce  the  documents. 

(h)  Upon  the  request  of  a  party,  GAO 
will  decide  whether  the  contracting 
agency  must  provide  any  withheld 
documents,  or  portions  of  documents, 
and  whether  this  should  be  done  under 
a  protective  order.  When  withheld 
documents  are  provided,  the  protester's 
comments  on  the  agency  report  shall  be 
filed  within  the  original  comment  filing 
period  unless  GAO  determines  that  an 
extension  is  appropriate. 

(i)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  within  10  days 
after  receipt  of  the  report,  with  a  copy 
provided  to  the  contracting  agency  and 
other  participating  parties.  The  protest 
shall  be  dismissed  unless  the  protester 
files  comments  or  a  written  statement 
requesting  that  the  case  be  decided  on 
the  existing  record,  or  requests  an 
extension  of  time  within  the  10-day 
period.  Unless  otherwise  advised  by  the 
protester.  GAO  will  assume  the 
protester  received  the  agency  report  by 
the  due  date  specified  in  the 
acknowledgment  of  protest  furnished  by 
GAO.  Upon  a  showing  that  the  specific 
circumstances  of  a  protest  require  a 
period  longer  than  10  days  for  the 
submission  of  comments,  GAO  will  set 
a  new  date  for  the  submission  of 
comments.  Extensions  will  be  granted 
on  a  case-by-case  basis. 

(j)  GAO  may  request  or  permit  the 
submission  of  additional  statements  by 
the  parties  and  by  other  parties  not 
participating  in  the  protest  as  may  be 
necessary  for  the  fair  resolution  of  the 
protest.  The  agency  and  other 
participating  parties  shall  not  submit 
any  additional  statements  unless  the 
statements  are  specifically  requested  by 
GAO  or  submitted  after  permission  has 
been  granted  by  GAO. 

}21.4    Protective  orders. 

(a)  At  the  request  of  a  party  or  on  its 
owm  initiative,  GAO  may  issue  a 
protective  order  controlling  the 
treatment  of  protected  information. 
Such  information  may  include 
proprietary,  confidential,  or  source- 
selection-sensitive  material,  as  well  as 
other  information  the  release  of  which 


could  result  in  a  competitive  advantage 
to  one  or  more  firms.  The  protective 
order  shall  establish  procedures  for 
application  for  access  to  protected 
information,  identification  and 
safeguarding  of  that  information,  and 
submission  of  redacted  copies  of 
documents  omitting  protected 
information.  Because  a  protective  order 
serves  to  facilitate  the  pursuit  of  a 
protest  by  a  protester  through  counsel, 
it  is  the  responsibility  of  protester's 
counsel  to  request  that  a  protective 
order  be  issued  and  to  submit  timely 
applications  for  admission  under  that 
order. 

(b)  If  no  protective  order  has  been 
issued,  the  agency  may  withhold  from 
the  parties  those  portions  of  its  report 
which  would  ordinarily  be  subject  to  a 
protective  order.  GAO  will  review  in 
camera  all  information  not  released  to 
the  parties. 

(c)  After  a  protective  order  has  been 
issued,  counsel  or  consultants  retained 
by  counsel  appearing  on  behalf  of  a 
party  may  apply  for  admission  under 
the  order  by  submitting  an  application 
to  GAO.  with  copies  furnished 
simultaneously  to  all  parties.  The 
application  shall  establish  that  the 
applicant  is  not  involved  in  competitive 
decision-making  for  any  finn  that  could 
gain  a  competitive  advantage  from 
access  to  the  protected  information  and 
that  there  will  be  no  significant  risk  of 
inadvertent  disclosure  of  protected 
information.  Objections  to  an 
applicant's  admission  shall  be  raised 
within  2  days  after  receipt  of  the 
application,  although  GAO  may 
consider  objections  raised  after  that 
time. 

(d)  Any  violation  of  the  terms  of  a 
protective  order  may  result  in  the 
imposition  of  such  sanctions  as  GAO 
deems  appropriate,  including  referral  to 
appropriate  bar  associations  or  other 
disciplinary  bodies  and  restricting  the 
individual's  practice  before  GAO. 

§  21 .5    Protest  issues  not  for 
consideration. 

GAO  shall  summarily  dismiss  a 
protest  or  specific  protest  allegations 
that  do  not  state  a  valid  basis  for  protest 
are  untimely  (unless  considered 
pursuant  to  §  21.2(c)).  or  are  not 
properly  before  GAO.  A  protest  or 
specific  protest  allegations  may  be 
dismissed  any  time  sufficient 
information  is  obtained  by  GAO 
warranting  dismissal.  Where  an  entire 
protest  is  dismissed,  no  agency  report 
shall  be  filed;  where  specific  protest 
allegations  are  dismissed,  an  agency 
report  shall  be  filed  on  the  remaining 
allegations.  Among  the  protest  bases 


which  shall  be  dismissed  are  the 
following: 

(a)  Contract  adminislration.  The 
administration  of  an  existing  contract  is 
within  the  discretion  of  the  contracting 
agency.  Disputes  between  a  contractor 
and  the  agency  are  resolved  pursuant  to 
the  disputes  clause  of  the  contract  and 
the  Contract  Disputes  Act  of  1978.  41 
U.S.C.  601-613. 

(b)  Small  Business  Administration 
issues. — (J)  Small  business  size 
standards  and  standard  industrial 
classification.  Challenges  of  established 
size  standards  or  the  size  status  of 
particular  firms,  and  challenges  of  the 
selected  standard  industrial 
classification  may  be  reviewed  solely  by 
the  Small  Business  Administration.  15 
U.S.C.  637(b)(6). 

(2)  Small  Business  Certificate  of 
Competency  Program.  Any  referral 
made  to  the  Small  Business 
Administration  pursuant  to  sec.  8(b)(7) 
of  the  Small  Business  Act.  or  any 
issuance  of,  or  refusal  to  issue,  a 
certificate  of  competency  under  that 
section  will  not  be  reviewed  by  GAO 
absent  a  showing  of  possible  bad  faith 
on  the  part  of  government  officials  or  a 
failure  to  consider  vital  information 
bearing  on  the  firm's  responsibility.  15 
U.S.C.  637(b)(7). 

(3)  Procurements  under  sec.  8(a)  of 
the  Small  Business  Act.  Under  that 
section,  since  contracts  are  entered  into 
with  the  Small  Business  Administration 
at  the  contracting  officer's  discretion 
and  on  such  tenns  as  are  agreed  upon 
by  the  procuring  agency  and  the  Small 
Business  Administration,  the  decision 
to  place  or  not  to  place  a  procurement 
under  the  8(a)  program  is  not  subject  to 
review  absent  a  showing  of  possible  bad 
faith  on  the  part  of  government  officials 
or  that  regulations  mav  have  been 
viplated.  15  U.S.C.  637(a). 

(c)  Affirmative  determination  of 
responsibility  by  the  contracting  officer. 
Because  the  determination  that  a  bidder 
or  offeror  is  capable  of  performing  a 
contract  is  based  in  large  measure  on 
subjective  judgments  which  generally 
are  not  readily  susceptible  of  reasoned 
review,  an  affirmative  determination  of 
responsibility  will  not  be  reviewed 
absent  a  showing  of  possible  bad  faith 
on  the  part  of  goverrunent  officials  or 
that  definitive  responsibility  criteria  in 
the  solicitation  were  not  met. 

(d)  Procurement  integrity.  For  any 
Federal  procurement.  GAO  will  not 
review  an  alleged  violation  of 
subsections  (a),  (b).  (c).  or  (d)  of  sec.  27 
of  the  Office  of  Federal  Procurement 
Policy  Act,  41  U.S.C.  423,  as  amended 
by  sec.  4304  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996. 
Pub.  L.  104-106, 110  Stat.  186,  February 


10,  1996,  where  the  protester  failed  to 
report  the  information  it  believed 
constituted  evidence  of  the  offense  to 
the  Federal  agency  responsible  for  the 
procurement  within  14  days  after  the 
protester  first  discovered  the  possible 
violation. 

(e)  Protests  not  filed  either  in  GAO  or 
the  contracting  agency  within  the  time 
limits  set  forth  in  §  21.2. 

(f)  Protests  which  lack  a  detailed 
statement  of  the  legal  and  factual 
grounds  of  protest  as  required  by 

§  21.1(c)(4),  or  which  fail  to  clearly  state 
legally  sufficient  grounds  of  protest  rs 
required  by  §  21.1(f). 

(g)  Procurements  by  agencies  other 
than  Federal  agencies  as  defined  by  sec. 
3  of  the  Federal  Property  and 
Administrative  Serxices  Act  of  J 949.  40 
U.S.C.  472.  Protests  of  procurements  or 
proposed  procurements  by  agencies 
such  as  the  U.S.  Postal  Service,  the 
Federal  Deposit  Insurance  Corporation, 
and  nonappropriated  fund  activities  are 
beyond  GAOs  bid  protest  jurisdiction 
as  established  in  31  U.S.C.  3551-3556. 

(h)  Subcontract  protests.  GAO  will 
not  consider  a  protest  of  the  award  or 
proposed  award  of  a  subcontract  except 
where  the  agency  awarding  the  prime 
contract  has  requested  in  writing  that 
subcontract  protests  be  decided 
pursuant  to  §21.13. 

§  21 .6    Withholding  of  award  and 
suspension  of  contract  performance. 

Where  a  protest  is  filed  with  GAO.  the 
contracting  agency  may  be  required  to 
withhold  award  and  to  suspend  contract 
performance.  The  requirements  for  the 
withholding  of  award  and  the 
suspension  of  contract  performance  are 
set  forth  in  31  U.S.C.  3553  (c)  and  (d). 

§21.7    Hearings. 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative.  GAO  may  conduct  a 
hearing  in  connection  with  a  protest. 
The  request  shall  set  forth  the  reasons 
whv  a  hearing  is  needed. 

(h)  Prior  to  the  hearing,  GAO  may 
hold  a  pre-hearing  conference  to  discuss 
and  resolve  matters  such  as  the 
procedures  to  be  followed,  the  issues  to 
be  considered,  and  the  witnesses  who 
will  testify. 

(c)  Hearings  generally  will  be 
conducted  as  soon  as  practicable  after 
receipt  by  the  parties  of  the  agenc\' 
report  and  relevant  documents. 
Although  hearings  ordinarily  will  be 
conducted  at  GAO  in  Washington.  IX. 
hearings  may.  at  the  discretion  of  GAO. 
be  conducted  at  other  locations,  or  by 
telephone. 

(d)  All  parties  participating  in  the 
protest  shall  be  invited  to  attend  the 
hearing.  Others  may  be  permitted  to 
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attend  as  observers  and  may  participate 
as  allowed  by  CAO's  hearing  official.  In 
order  to  prevent  the  improper  disclosure 
of  protected  information  at  the  hearing, 
GAO's  hearing  official  may  restrict 
attendance  during  ail  or  part  of  the 
proceeding. 

(e)  Hearings  shall  normally  be 
recorded  and/or  transcribed.  If  a 
recording  and/or  transcript  is  made,  any 
pMTty  may  obtain  copies  at  its  own 
expense. 

(f)  If  a  witness  whose  attendance  has 
been  requested  by  CAO  fails  to  attend 
the  hearing  or  fails  to  answer  a  relevant 
question,  CAO  may  draw  an  inference 
unfavorable  to  the  party  for  whom  the 
witness  would  have  testified. 

(gllf  a  hearing  is  held,  no  separate 
comments  on  the  agency  report  should 
be  submitted  unless  specifically 
requested  by  GAO.  Each  party  shall  file 
with  GAO.  within  5  days  after  the 
hearing  was  held  or  as  specified  by 
GAO.  a  single  document  expressing  any 
comments  on  both  the  hearing  and 
agency  report,  with  copies  furnished  to 
the  other  parties.  By  the  due  date,  if  the 
protester  has  not  filed  comments  or  a 
written  statement  requesting  that  the 
case  be  decided  on  the  existing  record, 
GAO  shall  dismiss  the  protest. 

(h)  In  post-hearing  comments,  the 
parties  should  reference  all  testimony 
and  admissions  in  the  hearing  record 
that  they  consider  relevant,  providing 
specific  citations  to  the  testimony  and 
admissions  referenced. 

§21.8    R«m«dles. 

(a)  If  GAO  determines  that  a 
solicitation,  cancellation  of  a 
solicitation,  termination  of  a  contract, 
proposed  award,  or  award  does  not 
comply  with  statute  or  regulation,  it 
shall  recommend  that  the  contracting 
agency  implement  any  iiombination  of 
the  following  remedies: 

(1)  Refrain  from  exercising  options 
under  the  contract; 

(2)  Terminate  the  contract; 

(3)  Recompete  the  contract; 

(4)  Issue  a  new  solicitation; 

(5)  Award  a  contract  consistent  with 
statute  and  regulation;  or 

(6)  Such  other  recommendation(s)  as 
GAO  dptermines  net:essary  to  promote 
compliance. 

(b)  In  determining  the  appropriate 
recommendation(s),  GAO  shall,  e.ncept 
as  specified  in  paragraph  (c)  of  this 
section,  consider  all  (;iri;umstances 
surrounding  the  procurement  or 
proposed  procurement  including  the 
seriousness  of  the  procurement 
deficiency,  the  degree  of  prHJudice  to 
other  parties  or  to  the  integritv  of  the 
competitive  prcKurement  system,  the 
good  faith  of  the  parties,  the  extent  of 


performance,  the  cost  to  the 
government,  the  urgency  of  the 
procurement,  and  the  impact  of  the 
recommendation(s)  on  the  contracting 
agency's  mission. 

(c)  If  the  head  of  the  prociiring 
activity  determines  that  performance  of 
the  contract  notwithstanding  a  pending 
protest  is  in  the  government's  best 
interest,  GAO  shall  make  its 
recommendation(s)  under  paragraph  (a) 
of  this  section  without  regard  to  any 
cost  or  disruption  from  terminating, 
recompeting,  or  reawarding  the  contract. 

(d)  If  GAO  determines  that  a 
solicitation,  proposed  award,  or  award 
does  not  comply  with  statute  or 
regulation,  it  may  recommend  that  the 
contracting  agency  pay  the  protester  the 
costs  of: 

(1)  Filing  and  pursuing  the  protest, 
including  attorneys'  fees  and  consultant 
and  expert  witness  fees;  and 

(2)  Bid  and  proposal  preparation. 

(e)  If  the  contracting  agency  decides  to 
take  corrective  action  in  response  to  a 
protest,  GAO  may  recommend  that  the 
agency  pay  the  protester  the  costs  of 
filing  and  pursuing  the  protest, 
including  attorneys'  fees  and  consultant 
and  expert  witness  fees.  The  protester 
shall  file  any  request  that  GAO 
recommend  that  costs  be  paid  within  15 
days  af^er  being  advised  that  the 
contracting  agency  has  decided  to  take 
corrective  action.  The  protester  shall 
furnish  a  copy  of  its  request  to  the 
contracting  agency,  which  may  file  a 
response  within  15  days  after  receipt  of 
the  request,  with  a  copy  furnished  to  the 
protester. 

(f)(1)  If  GAO  recommends  that  the 
contracting  agency  pay  the  protester  the 
costs  of  filing  and  pursuing  the  protest 
and/or  of  bid  or  proposal  preparation, 
the  protester  and  the  agency  shall 
attempt  to  reach  agreement  on  the 
amount  of  costs.  The  protester  shall  file 
its  claim  for  costs,  detailing  and 
certifying  the  time  expended  and  costs 
incurred,  with  the  contracting  agency 
within  90  days  after  receipt  of  GAO's 
recommendation  that  the  agency  pay  the 
protester  its  costs.  Failure  to  file  the 
claim  within  that  time  may  result  in 
forfeiture  of  the  protester's  right  to 
recover  its  costs. 

(2)  The  contracting  agency  shall  issue 
a  decision  on  the  claim  for  costs  as  soon 
as  practicable  after  the  claim  is  filed.  If 
the  protester  and  the  contracting  agency 
cannot  reach  agreement  within  a 
reasonable  time.  GAO  may,  upon 
request  of  the  protester,  recommend  the 
amount  of  costs  the  agency  should  pay 
in  accordance  with  31  U.S.C.  3554(c).  In 
such  cases.  GAO  may  also  recommend 
that  the  contracting  agency  pay  the 


protester  the  costs  of  pursuing  the  claim 
for  costs  before  GAO. 

(3)  The  contracting  agency  shall  notify 
GAO  within  60  days  after  GAO 
recommends  the  amount  of  costs  the 
agency  should  pay  the  protester  of  the 
action  taken  by  the  agency  in  response 
to  the  recommendation. 

§21.9    Time  for  decision  by  QAO. 

(a)  GAO  shall  issue  a  decision  on  a 
protest  within  100  days  after  it  is  filed. 

(b)  In  protests  where  GAO  uses  the 
express  option  procedures  in  §  21.10, 
GAO  shall  issue  a  decision  on  a  protest 
within  65  days  after  it  is  filed. 

(c)  GAO,  to  the  maximum  extent 
practicable,  shall  resolve  a  timely 
supplemental  protest  adding  one  or 
more  new  grounds  to  an  existing 
protest,  or  an  amended  protest,  within 
the  time  limit  established  in  paragraph 
(a)  of  this  section  for  decision  on  the 
initial  protest.  If  a  supplemental  or  an 
amended  protest  cannot  be  resolved 
within  that  time  limit,  GAO  may  resolve 
the  supplemental  or  amended  protest 
using  the  express  option  procedures  in 
§21.10. 

121.10    Express  options,  flexible 
•ItamathM  procedures,  acceleratad 
echedulee,  aummary  decisions,  and  status 
conferences. 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative,  GAO  may  decide  a 
protest  using  an  express  option. 

(b)  The  express  option  will  be 
adopted  at  the  discretion  of  GAO  and 
only  in  those  cases  suitable  for 
resolution  within  65  days. 

(c)  Requests  for  the  express  option 
shall  be  in  writing  and  received  in  GAO 
no  later  than  5  days  after  the  protest  or 
supplemental  protest  is  filed.  GAO  will 
promptly  notify  the  parties  whether  the 
case  will  be  handled  using  the  express 
option. 

(d)  When  the  express  option  is  used, 
the  following  schedule  applies  instead 
of  those  deadlines  in  §21.3  and  §21.7: 

(1)  The  contracting  agency  shall  file  a 
complete  report  with  GAO  and  the 
parties  within  20  days  after  it  receives 
notice  from  GAO  that  the  express  option 
will  be  used. 

(2)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  and  the  other 
parties  within  5  days  after  receipt  of  the 
report. 

(3)  If  a  hearing  is  held,  no  separate 
comments  on  the  agency  report  under 
paragraph  (d)(2)  of  this  section  should 
be  submitted  unless  specifically 
requested  by  GAO.  Consolidated 
comments  on  the  agency  report  and 
hearing  shall  be  filed  within  5  days  after 
the  hearing  was  held  or  as  specified  by 
GAO. 


(4)  Where  circumstances  demonstrate 
that  a  case  is  no  longer  suitable  for 
resolution  using  the  express  option, 
GAO  shall  estabhsh  a  new  schedule  for 
submissions  by  the  parties. 

(e)  GAO  may  use  flexible  alternative 
procedures  to  promptly  and  fairly 
resolve  a  protest,  including  establishing 
an  accelerated  schedule  and/or  issuing 
a  siunmary  decision. 

(f)  GAO  may  conduct  status 
conferences  by  telephone  or  in  person 
with  all  parties  participating  in  a  protest 
to  promote  the  expeditious  development 
and  resolution  of  the  protest. 

f  21 .1 1    Effect  of  Judicial  proceedings. 

(a)  A  protester  must  immediately 
advise  GAO  of  any  court  proceeding 
which  involves  the  subject  matter  of  a 
pending  protest  and  must  file  with  GAO 
copies  of  all  relevant  court  documents. 

(b)  GAO  will  dismiss  any  protest 
where  the  matter  involved  is  the  subject 
of  litigation  before  a  court  of  competent 
jurisdiction,  or  where  the  matter 
involved  has  been  decided  on  the  merits 
by  a  court  of  competent  jurisdiction. 
GAO  may,  at  the  request  of  a  court, 
issue  an  advisory  opinion  on  a  bid 
protest  issue  that  is  before  the  court.  In 
these  cases,  unless  a  different  schedule 
is  established,  the  times  provided  in  this 
part  for  filing  the  agency  report 

(§  21.3(c)),  filing  comments  on  the 
report  (§  21.3(i)),  holding  a  hearing  and 
filing  comments  (§  21.7).  and  issuing  a 
decision  (§  21.9)  shall  apply. 

{21.12    Distribution  of  decisions. 

(a)  Unless  it  contains  protected 
information,  a  copy  of  a  decision  shall 
be  provided  to  the  protester,  any 
intervenors,  the  head  of  the  contracting 
activity  responsible  for  the  protested 
procurement,  and  the  senior 
procurement  executive  of  each  Federal 
agency  involved;  a  copy  shall  also  be 
made  available  to  the  public.  A  copy  of 
a  decision  containing  protected 
information  shall  be  provided  only  to 
the  contracting  agency  and  to 
individuals  admitted  to  any  protective 
order  issued  in  the  protest.  A  public 
version  omitting  the  protected 
information  shall  be  prepared  wherever 
possible. 

(b)  Decisions  are  available  firom  GAO 
by  electronic  means. 

f  21 .1 3    Nonstatutory  protests. 

(a)  GAO  will  consider  protests 
concerning  awards  of  subcontracts  by  or 
for  a  Federal  agency,  sales  by  a  Federal 
agency,  or  procxirements  by  agencies  of 
the  government  other  than  Federal 
agencies  as  defined  in  §  21.0(c)  if  the 
agency  involved  has  agreed  in  writing  to 
have  protests  decided  by  GAO. 


(b)  The  provisions  of  this  part  shall 
apply  to  nonstatutory  protests  except  for 
the  provision  of  §  21.8(d)  pertaining  to 
recommendations  for  the  payment  of 
costs.  The  provision  for  the  withholding 
of  award  and  the  suspension  of  contract 
performance,  31  U.S.C.  3553  (c)  and  (d), 
also  does  not  apply  to  nonstatutory 
protests. 

121.14   Request  for  rsoonsMsrstlon. 

(a)  The  protester,  any  intervenor,  and 
any  Federal  agency  involved  in  the 
protest  may  request  reconsideration  of  a 
bid  protest  decision.  GAO  will  not 
consider  a  request  for  reconsideration 
that  does  not  contain  a  detailed 
statement  of  the  factual  and  legal 
groimds  upon  which  reversal  or 
modification  is  deemed  warranted, 
specifying  any  errors  of  law  made  or 
information  not  previously  considered. 

(b)  A  request  for  reconsideration  of  a 
bid  protest  decision  shall  be  filed,  with 
copies  to  the  parties  who  participated  in 
the  protest,  not  later  than  10  days  after 
the  basis  for  reconsideration  is  known 
or  should  have  been  known,  whichever 
is  earlier. 

(c)  GAO  will  summarily  dismiss  any 
request  for  reconsideration  that  fails  to 
state  a  valid  basis  for  reconsideration  or 
is  untimely.  The  filing  of  a  request  for 
reconsideration  does  not  require  the 
withholding  of  award  and  the 
suspension  of  contract  performance 
under  31  U.S.C.  3553  (c)  and  (d). 
Robert  P.  Murphy, 

General  Counsel. 

(FR  Doc.  96-10831  Filed  4-30-96;  8:45  am) 
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and  Request  for  Office  of  Management 

and  Budget  Emergency  Processing  of 

Submission  of  Collection  of 

Information. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  issuing  a 
notice  of  proposed  rulemaking  to  revise 
the  Commission's  regulations  to  require 
interstate  natural  gas  pipelines  to  follow 
standardized  procedures  for  critical 


business  practices — nominations; 
allocations,  balancing,  and 
meastuement;  invoicing:  and  capacity 
release — and  standardized  mechanisms 
for  electronic  communication  lietween 
the  pipelines  and  those  with  whom  they 
do  business.  The  proposed  regulations 
incorporate  by  reference  the  proposed 
standards  submitted  by  the  Gas  Industry 
Standards  Board  (GISB)  in  response  to 
the  Commission's  October  25, 1995 
Advanced  Notice  of  Proposed 
Rulemaking  (ANOPR).  60  FR  55504 
(Nov.  1. 1995). 

GISB  and  others  in  the  natural  gas 
industry  have  requested  expedited 
processing  of  this  proposed  rule. 
Accordin^y,  pursuant  to  5  CFR 
1320.13,  the  Commission  is  providing 
notice  of  its  request  to  the  Office  of 
Management  and  Budget  (OK4B)  for 
emergency  processing  of  this  proposed 
collection  of  information  by  May  24, 
1996. 

DATES:  Comments  on  the  proposed  rule 
are  due  May  24, 1996.  Comments 
should  be  filed  with  the  Office  of  the 
Secretary  and  should  refer  to  Docket  No. 
RM96-1-000. 

Because  the  Commission  has 
requested  0MB  to  process  the  proposed 
collection  of  information  on  an 
emergency  basis,  comments  on  the 
proposed  collection  of  information 
should  be  filed  with  OMB.  attention 
Desk  Officer  FERC,  as  soon  as  possible. 

ADOr^SSES: 

Federal  Energy  Regulatory  Commission. 

888  First  Street,  NE.,  Washington  DC. 

20426 
Office  of  Management  and  Budget, 

Room  3019  NEOB,  Washington.  D.C. 

20503,  or  via  the  Internet  at 

hillier_teal  .eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC 
20426,(202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  (202)  208- 
1283 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2 A,  888  First  Street,  N.E..  Washington 
D.C.  20426. 

The  Commission  Issuance  Postiiig 
System  (OPS),  an  electronic  bulletin 
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board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  bv  dialing  202-208-1397  or  1- 
800-«56-'3920.  To  access  CIPS.  set  your 
communications  software  to  use  19200. 
14400, 12000. 9600, 7200, 4800.  2400, 
1200.  or  300  bps.  full  duplex,  no  parity, 
8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  document  will  be  available  on 
CIPS  in  ASCII  and  WordPerfect  5.1 
format.  The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  2A, 
888  First  Street,  N.E.,  Washington  D.C. 
20426. 

The  Commission's  bulletin  board 
system  also  can  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  bv  modem: 

•  Dial  (703)  321-3339  and  logon  to 
the  FedWorld  system. 

•  After  logging  on.  type:  /go  FERC 
To  access  the  FedWorld  system, 

through  the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  Ui  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

Or: 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorld  Telnet  Site 

•  Select  the  option:  111  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

NOTICE  OF  PROPOSED  RULEMAKING 
April  24,  1996. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  open  access  regulations  to 
standardize  business  practices  and 
procedures  governing  transactions 
between  interstate  natural  gas  pipelines, 
their  customers,  and  others  doing 
business  on  the  pipelines.  The  proposed 
standards  govern  four  important 
business  practices — nominations; 
allocations,  balancing,  and 
measurement;  invoicing;  and  capacity 


release — as  well  as  the  mechanisms  for 
electronic  communication  between  the 
pipelines  and  those  doing  business  on 
the  pipelines.  The  proposed  regulations 
incorporate  by  reference  the  standards 
submitted  by  the  Gas  Industry 
Standards  Board  (GISB)  in  response  to 
the  Commission's  October  25,  1995 
Advanced  Notice  of  Proposed 
Rulemaking  (ANOPR).'  The 
Commission  proposes  to  require 
pipelines  to  comply  with  the  regulations 
by  January  1.  1997. 

II.  Public  Reporting  Burden 

The  proposed  rule  would  require 
natural  gas  pipelines  to  adopt  both 
standards  for  business  practices  and 
procedures  as  well  as  mechanisms  for 
electronic  communication  between 
pipelines  and  those  doing  business  with 
the  pipelines.  The  standards  would 
regularize  the  means  by  which  the  gas 
industry  conducts  business  across  the 
interstate  pipeline  grid.  The  standards 
were  developed  by  GISB,  an  industry 
consensus  standards  organization,  to 
improve  the  efficiency  of  the  gas  market. 
The  Commission  is  proposing  to  adopt 
these  standards  by  reference. 

The  proposed  rule  would  affect  one 
existing  Commission  data  collection, 
FERC-545,  Gas  Pipeline  Rates:  Rate 
Change  (Non-formal),  (0MB  Control  No. 
1902-0154)  (FERC-545),  and  establish  a 
new  data  collection/requirement,  FERC- 
549C,  Standards  for  Business  Practices 
of  Interstate  Natural  Gas  Pipelines, 
(OMB  Control  No.  to  be  assigned) 
(FERC-549C). 

Under  the  existing  data  collection/ 
requirements  of  FERC-545,  there  would 
be  a  one-time  estimated  annual 
reporting  burden  of  6,400  hours  (80 
hours  per  company)  with  the  adoption 
of  the  standards/business  practices  as 
proposed  herein.  The  initial 
implementation  of  the  proposed 
standards/business  practices  would 
require  approximately  80  interstate 
natural  gas  pipelines  to  make  tariff 
filings  to  conform  their  tariffs  with  the 
standards/business  practices.  (See 
FERC-545  burden  detail  in  estimated 
burden  table  below.) 

L'nder  the  new  data  collection/ 
requirements  of  FERC-549C  there 
would  be  a  one-time  start-up  annual 

Estimated  Annual  Burden 


burden/cost  of  1,227,840  hours  (15,348 
per  company).  It  is  expected  that  any 
recurring  annual  burden/cost  would  not 
be  substantial  given  the  operating 
efficiencies  which  would  result  from  the 
proposed  standards/business  practices, 
particularly  the  improved  methods  of 
electronic  communication. 

The  proposed  standards/data 
requirements  contained  in  this  Notice  of 
Proposed  Rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  3507(d).  For  copies  of 
the  OMB  submission,  contact  Michael 
Miller  at  202-208-1415.  Comments  are 
solicited  on  the  Commission's  need  to 
require  the  industry  to  adopt  the 
standards/business  practices  on  an 
industry-wide  basis;  whether  the 
proposed  requirements  will  have 
practical  utility;  the  accuracy  of  the 
provided  burden  estimates;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  proposed  data  requirements;  and 
any  suggested  methods  for  minimizing 
respondents'  burden  including  the  use 
of  automated  techniques.  Persons 
wishing  to  comment  on  the  proposed 
information  requirements  should  direct 
their  comments  to  the  Desk  Officer 
FERC,  Office  of  Management  and 
Budget.  Room  3019  NEOB,  Washington, 
D.C.  20503.  phone  202-395-3087  or  via 
the  Internet  at  hillier t@al.eop.gov. 

GISB  and  others  in  the  natural  gas 
industry  have  requested  expedited 
processing  of  this  proposed  rule,  and 
the  Commission  has  requested  the 
Office  of  Management  and  Budget 
(OMB)  to  provide  for  emergency 
processing  of  this  proposed  collection  of 
information  by  May  24, 1996. 
Comments  on  the  collection  of 
information,  therefore,  should  be  filed 
with  the  Office  of  Management  and 
Budget  as  soon  as  possible  to  provide 
OMB  sufficient  time  for  its  review.  A 
copy  of  any  comments  filed  with  the 
Office  of  Management  and  Budget  also 
should  be  sent  to  the  following  address 
at  the  Commission:  Federal  Energy 
Regulatory  Commission,  Information 
Services  Division,  Room  41-17, 
Washington,  DC  20426,  Attention: 
Michael  Miller. 


AMected  data  collection/requirement 

Number  of 
resporxjents 

Total  nunrv 
ber  of  re- 
sponses 

Hours  per 
response 

Total  annual 
hours 

FERC-549C  (New  Data  Requirement): 

Reporting/Data  Requirement  Burden  

80 

80 

15,348 

1,227,840 

Estimated  Annual  Burden— Continued 


Affected  data  collectiorVfequirement 


FERC-645  (1902-0154): 

Reporting/Data  Requirement  Burden 


Total  Annual  Hours  (Al  Data  Ck)Wections/Requirements) 


Nunt>erof 
respondents 


Total  fx*n- 
ber  of  re- 
sponses 


80 


80 


80 


80 


Hours  per     Total  annual 
response    I       twurs 


80 


15.428 


6,400 


1234^40 


Data  Collection/Requirement  Costs: 
The  Commission  seeks  comments  on  the 
costs  to  comply  with  these  proposed 
standards/business  practices.  It  has 
projected  that  the  average  annualized 
cost  per  respondent  for  the  first  year 
would  be  as  follows: 
Annualized  Capital/Start-up 

Costs 

FERC-549C $750,118 

FERC-545  3,910 

Total  754,028 

Internal  Review:  The  Commission  has 
reviewed,  in  general,  the  proposed 
standards/business  practices  and 
determined  that  they  are  necessary  to 
establish  a  more  efficient  and  integrated 
pipeline  grid.  Requiring  such  standards 
on  an  industry-wide  basis  would  reduce 
the  variations  in  pipeline  business 
practices  and,  thus,  enable  buyers  to 
more  easily  and  efficiently  buy  and 
transport  gas  from  all  potential  sources 
of  supply.  The  proposed  standards/ 
business  practices  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  natural  gas 
industry.  The  Commission  has  assured 
itself,  by  means  of  its  internal  review, 
that  there  is  specific,  objective  support 
for  the  burden  estimates  associated  with 
the  information  requirements  proposed 
in  this  Notice  of  Proposed  Rulemaking 
(NOPR). 
m.  Background 

The  process  of  standardizing  business 
practices  in  the  natural  gas  industry 
began  with  a  Commission  initiative  to 
convene  a  technical  conference  to 
standardize  electronic  communication 
of  capacity  release  transactions.^  To 
develop  the  required  standards,  the 
participants  at  the  conference  agreed  to 
form  working  groups  composed  of 
representatives  from  all  segments  of  the 
industiry.  In  addition  to  the  capacity 


release  standards,  the  conference 
participants  decided  that 
standardization  of  other  business 
transactions,  such  as  nominations  and  . 
flowring  gas,  was  important  and  formed 
an  additional  Working  Group  to  begin  to 
develop  standards  for  these 
transactions.  A  consensus  of  the 
Working  Group  recommended  that  the 
industry  be  permitted  to  develop  and 
implement  such  standards  voluntarily. 
Thus,  while  the  Commission  recognized 
the  importance  of  this  effort  in  helping 
to  facilitate  gas  movement  across  the 
pipeline  grid,  the  Commission  was  not 
actively  involved  in  the  process.'  The 
Commission  pledged  to  reevaluate  its 
role  in  the  development  and 
implementation  of  such  standards  based 
on  the  progress  made  by  the  industry. 

During  tnis  same  time  frame,  the 
industry  sought  to  formalize  the 
Working  Group  process  by  forming  a 
private  standards  organization  to 
continue  and  expand  the  Working 
Groups'  efforts  to  develop  electronic 
standards.  In  1995,  the  industry  formed 
GISB  as  a  consensus  standards 
organization  op)en  to  all  members  of  the 
gas  industry.*  GISB's  procedures  require 
balanced  voting  representation  from  all 
five  segments  of  the  industry — 
pipelines,  local  distribution  companies 
(LDCs),  producers,  end-users,  and 
services  (including  marketers  and  third- 
party  computer  service  providers).  At 
the  Executive  Committee  level,  a 
consensus  of  the  five  segments  must 
approve  each  standard.' 


'  Standards  For  Businew  Prartice.s  Of  Inlerslalp 
Natural  (".as  Pipelines.  60  KR  SS504  (Nov    1.  19951. 


71  FERC161  104  (Oct  25.  1995).  Public  Reporting 
Burden 


I  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the  Conunission's 
ReguUtions,  Order  No.  563.  59  FR  516  (Jan.  5, 
1994),  m  FERC  SUts.  *  Regs.  Preambles  1 30,988 
(Dec.  23. 1993).  order  on  re/ig.  Order  No.  563-A. 
59  FR  23624  (May  6,  1994),  ID  FERC  Stats.  Ii  Regs. 
Preambles  1 30,994  (May  2. 1994).  rehg  denied. 
Order  No.  563-B,  68  FERC  161,002  (1994). 


'  Order  No.  563-A.  m  FERC  Stats,  k  Regs. 
Preambles,  al  31.050. 

■•  According  to  a  March  27. 1996  letter  from 
counsel  for  GISB.  to  the  Secretary  of  the 
Commission  (filed  in  this  docket).  GISB  has  not  yet 
received  approval  by  the  American  National 
Standards  Institute  (ANSI)  as  an  accredited 
standards  organization  due  to  a  misunderstanding 
between  GISB  and  ANSL  GISB  is  now  pursuing 
ANSI  accreditation,  and,  according  to  GISB.  ANSI 
has  agreed  to  expedite  its  review  of  GISB's 
application.  Accreditation  involves,  among  other 
items.  ANSI's  review  of  the  process  and  procedures 
of  the  standards-developers  to  ensure  that  the 
standards-development  process  is  open  to  all 
materially  affected  parties  and  that  standards  are 
developed  by  a  balanced  consensus  of  the  industry, 
without  domination  by  any  single  interest  or 
interest  category. 

'  To  pass  the  Executive  Committee,  a  sUndard 
must  be  approved  by  17  out  of  the  25  members. 


In  addition,  the  industry,  under  the 
auspices  of  the  Interstate  Natural  Gas 
Association  of  America  (INGAA)  and 
the  Associated  Gas  Distributors  (AGD), 
began  a  Grid  Integration  Project  to 
consider  standards  for  coordinating 
pipehne  business  practices  to  simplify 
the  process  of  shipping  gas  across 
multiple  pipelines.  After  GISB 
expanded  its  scope  from  electronic 
standards  to  encomjMss  business 
practice  standards,  the  Grid  Integration 
Project  was  folded  into  GISB. 
On  September  21. 1995,  the 
Commission  held  a  public  conference  in 
Docket  No.  RM93-4-000  to  evaluate  the 
progress  being  made  towards 
standardization.  Almost  all  the 
commenters  at  the  conference 
acknowledged  that  the  industry  had  not 
achieved  the  anticipated  progress.  Many 
participants  maintained  that  merely 
standardizing  electronic  communication 
did  not  go  far  enough  to  provide  for 
efficient  integration  of  the  pipeline  grid. 
Even  though  GISB  had  promulgated 
standards  for  electronic  communication 
of  nomination  and  confirmation 
information,  the  participants  contended 
these  standards  were  not  being  widely 
used  because  they  failed  to  standardize 
the  pipeUnes*  disparate  underiying 
business  practices.  For  example, 
pipelines  often  require  vastly  different 
information  to  submit  a  valid 
nomination,  so  that,  even  if  nominations 
are  submitted  electronically,  efficiency 
would  be  impaired  because  the 
shippers'  schedulers  would  have  to 
know  the  idiosyncratic  nomination  and 
confirmation  information  for  each 

pipeline. 

Oil  October  25,  1995,  the  Commission 
issued  an  advance  notice  of  proposed 
rulemaking  requesting  the  submission  of 
detailed  proposals  from  the  industry ,  by 
March  15. 1996,  that  would  enable  the 
Commission  to  adopt  regulations  for 
business  practices  and  procedures 
involving  transactions  between 
pipelines  and  their  customers.  In  the 
ANOPR,  the  Commission  concluded 
that  without  common  business  practices 


with  at  least  two  affirmative  voles  from  each 
segment.  These  standards  must  then  be  approved  by 
a  vote  of  67%  of  GISBs  general  membership  to 
become  approved  standards. 


19214 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  Proposed  Rules 


19215 


and  a  common  langua^^e  for 
communication,  the  speed  and 
efficiency  with  which  shippers  can 
transact  business  across  multiple 
pipelines  is  now,  and  will  continue  to 
be.  severely  compromised. 

The  Commission  sought  detailed 
proposals  m  four  areas:  (1)  The  standard 
set  of  information  (data  elements)  that 
pipelines  must  use  in  conducting  ten 
high  priority  business  transactions 
identified  by  the  industry — 
nominations,  confirmations,  allocated 
gas  flows,  customer  and  contract 
imbalances,  gas  flow  at  metered  points, 
transportation  invoices,  pre-determined 
allocation  methodologies,  gas  payment 
"•Omittance  .statements,  gas  sales 
invoices,  and  uploads  of  capacity 
release  prearranged  deals;  (2)  standards 
covering  nomenclature  and  any 
business  practices  associated  with  the 
ten  elements;  (3)  standard  methods  of 
communicatmg  the  information, 
including  communii:ation  protocols  for 
each  business  practice  that  address 
issues  such  as  scheduling  and  response 
times  of  information  exchanges  and 
performance  standards  for  assessing 
whether  the  system  is  substantially 
meeting  those  goals; "  and  (4)  standards 
needed  to  facilitate  gas  flow  across 
interconnecting  pipelines,  such  as  those 
considered  by  the  Grid  Integration 
Project. 

The  Commission  established  Januarv 
1,  19<i7  as  the  target  deadline  for 
compliance  with  the  standards,  and 
urged  the  segments  of  the  industry  to 
work  together,  as  they  had  during  the 
Working  Croup  process,  to  achieve 
consensus  on  the  standards.  The 
Commission  anticipated  that  GISB 
kV.)uld  become  the  forum  for 
coordinating  these  industry  efforts,  and 
stated  it  would  givf  great  weight  to 
consensus  proposals  emanating  from  the 
GISB  proc:ess 

On  March  l.S.  1996,  GISB  filed  140 
standards  covering  five  ma)or  business 
areas — nominations  and  (  onfirmations. 
flowing  gas,  invoicing,  capacity  release, 
and  the  electronic  mechanism  for 
communication  between  industr>' 
participants  (the  electronic  deliverv 
mechanism  (EDM)).  Over  .500 
individuals  participated  in  the  effort  to 
develop  these  standards,  with  45  days  of 
meetings  conducted  over  ^  period  of  .53 
business  davs.  The  GISB  Executive 
Committee,  through  its  consensus 
voting  procedures,  approved  these 
standards.  According  to  GISB.  these 
standards  are  intended  to  be  minimum 


standards  that  parties  are  encouraged  to 
exceed  by  providing  enhanced  services 
or  faster  response  times.  On  March  15. 
GISB  also  filed  a  draft  set  of  data 
elements  describing  the  specific 
information  that  would  be  used  by 
industry  participants  to  conduct  the  10 
high  priority  business  transactions. 

Suosequently.  on  April  9. 1996, 
GISBs  Executive  Committee  approved 
the  final  version  of  the  data  sets.  GISB 
filed  the  data  sets  with  the  Commission 
on  April  12,  1996,  along  with  a  revision 
to  business  practice  standard  1.2.2  to 
clarify  the  usage  codes  employed  in  the 
data  sets.  GISB  explains  that  the  data 
sets  are  to  be  implemented  using  the 
current  PI-GRIDtm  and  DUNS 
numbers.''  GISB  reports  that,  as  part  of 
its  process  of  trying  to  improve  the 
standards,  the  Executive  Committee 
unanimously  has  adopted  the 
recommendation  of  its  Common  Codes 
Subcommittee  to  revise  and  enhance  the 
common  code  structures  to  produce 
greater  efficiency. 

GISB  also  states  that  it  has  begun  the 
process  of  mapping  the  data  sets  into 
ASC  Xl2  language  and  preparing  an 
implementation  guide."  GISB  states  that 
its  task  forces  have  committed  to 
completing  this  effort  by  May  31,  1996. 
GISB  notes  that  if  this  effort  reveals  the 
need  for  changes  to  the  data  sets,  it  will 
so  inform  the  Commission. 

GISB  says  it  mailed  out  ballots  to  its 
membership  on  April  12.  1996,  for 
ratification  of  the  business  practice 
standards  and  data  sets.  An  affirmative 
vote  by  67%  of  those  returning  ballots 
is  needed  for  ratification,  and  members 
have  30  davs  to  respond. 

On  March  15,  1996  (or  shortly 
thereafter).  40  parties  filed  comments  on 
the  GISB  standards.-*  On  the  whole,  the 
(.ommenters  found  that  GISB's 
standards  would  significantly  improve 
the  efficiency  of  the  gas  market,  but  they 
raised  questions  with  respect  to  specific 
standards. 

IV.  Discussion 

A  Proposed  Incorporation  of  the  GISB 
Standards  by  Reference 

The  Commission  commends  the 
iiidustrv'  and  GISB  for  the  work  they 
have  put  into  this  process  and  the 


UMI 


"The  Commi.ssion  alsn  inviicil  ihe  submi.ssion  of 
alterniitives  to  ihe  (  urreni  requiremt'nl  that 
pipelines  provide  informalion  through  an 
Electronic  Bulletin  Board  (EBB)  See  18  CKK 

JB4, 8(b)(4). 


'  The  PI-GRID"^  number  i.s  maintained  by  the 
Petrriieum  Information  Corporation  pursuant  to  a 
coniract  with  md|or  gas  industry-  trade  associations 
to  provide  and  mainlain  a  common  code  database. 
The  DUN.S  numl)er  refers  to  the  company  codes 
published  by  Dun  k  Bradstreel  Corporation.  See 
Order  No.  563-A.  Ill  FERC  Stats.  A  Regs.  Preambles, 
dt  31.043 

"  ASC  Xl2  is  d  standardized  format  for  electronic 
transmission  of  documents  Standards  for  the  use  of 
such  dtKuments  are  promulgated  by  the  ANSI 
.Accredited  Standards  Committee  {.\SC). 

'The  appendix  lists  those  filing  commenls. 


significant  progress  they  have  made 
towards  standardization.  GISB's 
standards  go  beyond  merely 
standardizing  the  data  sets  for  electronic 
communication  of  the  ten  high  priority 
data  elements;  the  standards  regularize 
the  means  by  which  the  entire  industry 
will  conduct  business  across  the 
interstate  pipeline  grid. 

The  following  is  )ust  a  small  sample 
of  what  would  be  accomplished  by  the 
adoption  of  these  standards.  All 
pipelines  would  permit  pooling  on  their 
systems,  which  will  simplify 
nominations  by  permitting  producers 
and  shippers  to  aggregate  gas  packages. 
All  pipelines  would  permit  at  least  one 
intra-day  nomination,  which  will  allow 
shippers  to  change  the  amount  of  gas 
they  receive  during  a  day  to  better  fit 
changing  needs.  AIL  pipelines  would 
adopt  a  standard  set  of  information 
covering  the  ten  high  priority  data 
elements,  so  that  shippers  will  be  able 
to  communicate  using  the  same 
information  for  the  same  transactions  no 
matter  the  pipelines  with  which  they 
deal.  And  all  pipelines  would  support  a 
standard  Internet  connection  for 
communications  with  their  customers, 
eliminating  the  disparity  in  log-in 
procedures  and  user  interfaces  faced  by 
customers  using  the  individual  pipeline 
electronic  bulletin  boards. 

The  GISB  standards  represent  a 
formidable  step  towards  improved 
efficiency  and  competitiveness  in  the 
gas  industry.  Accordingly,  the 
Commission  is  proposing  to  require 
interstate  pipelines  to  comply  with  the 
GISB  definitions,  standards,  and  data 
sets  by  January  1,  1997.'"  Pipelines  also 
may  need  to  make  tariff  filings  to  amend 
current  tariffs  in  sufficient  time  to 
comply  with  the  new  standards. 

To  a'dopt  the  GISB  standards,  the 
Commission  proposes  to  add  section 
284.10  to  its  regulations.  Section 
284.10(b)  would  incorporate  the  GISB 
definitions,  standards,  and  data  sets  by 
reference.  GISB's  previously  approved 
standards  for  capacity  release 
transactions  also  would  replace  the 
current  requirement,  in  section 
284.8(b)(5),  that  pipelines  comply  with 
standardized  data  sets  and 
communication  protocols.  In  addition, 
the  EBB  requirements  of  sections 
284.8(b)(4)  and  284.9(b)(4)  would  be 
moved  to  section  284.10(a). 

Incorporation  of  the  GISB  standards 
by  reference  is  consistent  with  the 
public  policy  of  having  federal  agencies 
rely  upon  voluntary'  private  standards 


whenever  feasible. ' '  Even  though  the 
Commission  is  proposing  to  incorporate 
the  standards  by  reference,  the 
Commission  retains  the  ability,  if  it 
deems  necessary,  to  modify  pipelines' 
obligations  by  specifying  in  the 
regulatfbns  any  deletions  of,  or  revisions 
or  additions  to  the  GISB  standards. 
In  its  March  15, 1996  filing,  GISB 
asserts  that  major  efforts  are  required  by 
all  segments  of  the  industry  to  meet  the 
Commission's  proposed  January  1, 1997 
compliance  date.  GISB,  therefore, 
requested  the  Commission  to  issue  its 
NOPR  and  final  rule  as  quickly  as 
procedural  rules  permit,  with  a  target 
date  of  May  31, 1996,  for  issuance  of  the 
final  rule. 

Since  GISB  did  not  submit  the  data 
sets  until  April  12,  1996,  and  final 
approval  of  the  business  practice 
standards  and  the  data  sets  by  the  GISB 
members  will  not  take  place  until  mid- 
May  1996,  the  Commission  cannot  meet 
the  suggested  May  31, 1996  date  and 
still  afford  a  meaningful  opportunity  for 
comment. '2  The  Commission,  however, 
recognizes  the  importance  of  this 
undertaking  and  is  committed  to 
moving  this  proceeding  as  quickly  as 
possible.  The  Commission,  for  example, 
is  issuing  this  NOPR  at  the  earliest 
opportunity  after  having  received 
GISB's  final  data  sets. 

GISB  states  that  the  standards  were 
based  on  the  Commission's  January- 1, 
1997  target  compliance  date,  with  the 
exception  of  the  Internet  protocols,  for 
which  GISB  proposes  a  compliance  date 
of  April  1,  1997.  Other  commenters. 
however,  expressed  concern  about  the 
effect  on  shippers  and  consumers  if 
pipeline  compliance  is  set  for  January  1. 
1997,  and  failures  occur  during  the 
midst  of  the  winter  heating  season. 

The  Commission  considers  prompt 
implementation  of  these  standards  to  be 
a  high  priority  for  the  industry  and  does 
not  want  to  unduly  delay  the  beneficial 
effects  of  implementing  these  standards. 
Affected  parties  are  fully  aware  of  the 
standards  and  can  begin  to  plan  for 
implementation  now.  The  Commission, 
therefore,  proposes  to  adhere  to  the 
Januarj'  1, 1997  compliance  date.  The 
Commission  recognizes,  however,  the 
concerns  expressed  by  some  parties 
regarding  mid-winter  implementation. 


"The  Commission  is  not  proposing  to  adopt  the 
principles  articulated  by  GISB.  because  these  do  not 
purport  to  impose  obligations  on  pipelines.  The 
principles,  however,  will  be  used  as  guidance  as  to 
the  intent  of  the  standards. 


1 1  See  National  Technology  Transfer  and 
Advancement  Act  of  1995.  Pub  L.  104-113.  S  12(d). 
110  Stat.  775  (19961.  and  0MB  Circular  A-1 19. 
Federal  Participation  in  the  Development  and  Use 
of  Voluntary  Standards"  (Oct.  20.  1993)  (an  earlier 
version  is  available  at  47  FR  49496  (Nov.  1.  1992)). 

'2  Although  GISB  fully  expects  membership 
approval  of  the  standards,  the  Commission's  30  day 
comment  period  in  this  proceeding  affords  an 
opportunity  for  comment  in  the  event  that  the 
membership  vote  results  in  any  changes  or 
revisions  to  the  standards. 


Parties  objecting  to  this  proposed  date 
for  compliance  should  provide  a  fully 
developed  staggered  implementation 
plan  or  other  approach  that  will  ensure 
rapid  implementation  of  the  most 
important  standards.  INGAA,  for 
instance,  submitted  a  proposed  phased 
implementation  plan  that  puts  off 
implementation  of  some  of  the 
important  nomination  and  other 
standards  until  June  of  1997.  The 
Commission  believes  this  is  too  long. 

Adoption  of  the  GISB  standards  does 
not  mean  that  the  work  of 
standardization  is  done.  As  GISB  and 
the  industry  recognize,  standardization 
is  an  ongoing,  continuous  process  and 
not  all  the  needed  standards  could  be 
developed  within  the  timeframe 
established  by  the  Commission  in  the 
ANOPR.  The  Commission,  therefore,  is 
also  setting  September  30, 1996  as  a 
date  for  GISB  and  the  industry  to  submit 
detailed  proposals  for  standards  in  the 
additional  areas  identified  by  GISB  and 
the  commenters,  such  as  expansion  of 
Internet  protocols  to  include  all 
electronic  information  provided  by  the 
pipelines  (perhaps  to  replace  pipeline 
cost-of-service  EBBs'^).  title  transfer 
tracking,  allocations  and  rankings  of  gas 
packages,  treatment  of  compressor  fuel, 
operational  balancing  agreements, 
routing  models,  imbalance  resolution, 
operational  fiow  orders,  multi-tiered 
allocations  and  confirmations,  and 
additional  pooling  standards. 

B.  Electronic  Delivery  Mechanism 

GISB  has  not  yet  completed  the 
technical  process  of  mapping  the  data 
sets  to  the  ASC  XI 2  formats  and 
preparing  the  associated 
implementation  guide,  but  has 
committed  to  do  so  by  May  31, 1996. 
The  Commission  expects  that  these 
documents  will  go  through  the  GISB 
consensus  process  for  obtaining 
industry  input  and  approval.  Once 
completed,  the  Commission  proposes  to 
incorporate  these  documents  in  its 
regulations. 

In  addition,  GISB's  standard  for 
providing  for  Internet  communication  is 
tentative  and  depends  on  the  outcome 
of  further  examination  of  security  and 
other  issues,  The  Commission  requests 
comment  from  GISB  and  others 
specifying  the  delivery  mechanism  and 
related  standards  and  protocols  that 
would  be  used  on  January  1, 1997,  if  the 
Internet  approach  is  not  adopted. 
Comments  also  should  dddress  whether 
additional  standards  are  needed  for 


Internet  communication,  such  as  the  use 
of  file  transfer  protocol  (FTP),  and  the 
timetable  for  developing  those 
standards. 

C.  Comments 

The  comments  on  the  GISB  standards 
that  were  received  contemporaneously 
with  GISB's  filing  fall  into  essentially 
four  categories:  Suggestions  to  delete  or 
"revise  standards;  requests  for 
clarification  as  to  the  scope  of 
standards;  requests  for  waivers;  and 
requests  for  additional  standards  that 
GISB  either  did  not  adopt  or  did  not 
consider.  Given  the  information  the 
Commission  has  at  this  point  in  the 
process,  the  objections  raised  do  not 
appear  to  justify  any  change  or  revision 
to  the  industry's  consensus  proposals  in 
this  NOPR.  A  benefit  of  having  these 
comments  is  that  they  may  help  focus 
the  industry's  comments  on  this 
proposed  rule. 

1.  Requests  for  Revisions 

Since  a  consensus  of  all  segments  of 
the  natural  gas  industry-  has  found  that 
the  standards  are  necessary  and  achieve 
a  reasonable  balance  between  the  needs 
of  all  segments  and  areas  of  the  country-, 
the  Commission  is  hesitant  to  revise 
them.  The  industry-,  not  the 
Commission,  is  in  the  best  position  to 
evaluate  and  balance  the  industry's 
concerns,  and  the  Commission  sees  no 
evidence  that  an  appropriate  balance 
has  not  been  struck.  For  example,  some 
LDCs  and  shippers  on  the  West  Coast 
contend  their  efficiency  would  be 
improved  by  moving  the  start  of  the 
nomination  process  from  11;30  am  to 
12:30  p.m.  Iroquois,  on  the  other  hand, 
contends  that  10:30  a.m.  would  be 
preferable  for  East  Coast  shippers 
Similarly,  several  Midwest  LDCs 
contend  their  pipelines'  previous  12:00 
noon  gas  day  makes  their  nomination 
and  scheduling  process  easier  than 
GISB's  9:00  a.m.  gas  day.  but  apparently 
the  rest  of  the  industry'  prefers  the  9:00 
a.m.  gas  day.  The  GISB  standards, 
therefore,  appear  to  effect  a  reasonable 
compromise  between  the  positions  of 
the  various  industry-  segments.  '■• 

Some  commenters  are  concerned  that 
GISB's  deadlines  do  not  provide 
sufficient  flexibility.  NGC/Conoco' 
Vastar/Coastal  contend  uniform 
nomination  deadlines  should  not  be 
adopted;  they  prefer  varied  nomination 
schedules,  because,  they  argue,  varied 
schedules  would  permit  parties  bumped 
on  one  pipeline  to  renominate  on  other 
pipelines. 


"18  CFR  161.3(hl.  250.16(c)(2)284.8(b)(4). 
284.106(c)(4).  284.223(b)  (requiring  pipelines  to 
post  capacitv  information,  affiliate  discount  reports, 
ihc  affiliate  capacity  allocation  log.  and  an  index  of 
customers  on  EBBs). 


'*The  GISB  standards  do  not  appear  to  preclude 
the  Midwest  IDCs  from  reach. ng  agreements  with 
their  pipelines  to  provide  greater  nomination 
flexibility  if  that  is  required  in  their  region 
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The  GISB  standard.s.  however,  do  not 
appear  to  unduly  restrict  flexibility.  The 
standards  would  require  each  pipeline 
to  permit  one  intra-day  nomination  four 
hours  prior  to  gas  flow.  The  standards 
also  establish  a  seve n-day-a-week.  24- 
hour-a-day  nomination  process  and 
specif)'  that  nominations  submitted  after 
the  nomination  deadline  should  still  be 
pro«:essed  by  the  pipeline.  Thus,  as  long 
as  pipelines  have  available  capacity, 
shippers  should  be  permitted  to 
nominate  gas  on  those  pipelines  even  if 
the  nomination  deadline  has  passed  or 
they  have  not  previously  submitted  a 
nomination  for  that  day.  The 
Commission  solicits  comments  as  to 
whether  this  interpretation  is  correct  or 
whether  an  additional  standard  may  be 
needed  requiring  pipelines  to  permit 
nominations  any  time  they  have 
unscheduled  capacity. 

Of  course,  during  tVie  comment 
period,  GISB  and  the  indu.stry  have  an 
additional  opportunity  to  review  the 
standards  that  have  be«n  challenged  and 
submit  revisions.  The  Commission  also 
will  be  able  to  review  these  matters 
again  in  light  of  comments  on  both  sides 
of  the  i.ssues. 

In  addition,  the  Commission  requests 
clarification  of  GISB's  statement  that  all 
of  its  standards  should  be  considered 
minimums  and  that  parties  are 
encouraged  to  exceed  these  standards. 
The  Commission  is  not  sure  whether 
GISB  intends  that  pipelines  and  their 
customers  can  mutually  agree  to  change 
all  of  the  GISB  standards  or  whether 
some  standards  should  be  considered 
inviolate,  because  any  change  would 
have  adverse  repercussions  for  non- 
contracting  parties. 

2.  Requests  for  Clarification 

The  requests  for  clarification 
generally  mvolve  questions  about  how 
the  standards  are  to  he  implemented. 
For  instance,  some  shippers  contend 
that  GISB's  standard  for  one  intra-dav 
nomination  should  appiv  to  all  receipt 
and  delivery  points  and  all  services, 
while  others  contend  that  pipelines 
should  be  permitted  to  offer  services 
without  this  flexibilitv  for  a  lower  price. 
CNG  Transmission  similarly  contends 
that  the  requirement  for  pipelines  to 
provide  pooling  should  apply  only  to 
diret:t  feed  deliveries,  not  to  supplies 
received  from  upstream  pipelines 

The  Commission  expects  pipelines  to 
make  a  good  faith  effort  to  implement 
these  standards  as  broadly  as  possible  to 
provide  their  customers  with  the 
serv  ices  they  need  to  operate  in  an 
integrated  gas  market.  Providing  more 
specific  answers  to  implementation 
questions  may  not  be  possible  on  a 
generic  basis,  since  operational 


conditions  and  customers'  requirements 
may  differ  depending  on  the  pipelines. 
The  Commission  expects  pipelines  to 
consult,  and  reach  agreement,  with  their 
shippers  on  the  mechanics  of 
implementation.  This  process  should 
resolve  most  of  these  disputes.  But.  if 
problems  still  exist,  the  Commission  can 
address  them  when  pipelines  file 
revised  tariffs  to  incorporate  the 
standards  or  through  the  complaint 
process. 

3.  Requests  for  Waivers 

Several  pipelines  have  requested 
waivers  of  certain  standards  that  they 
find  impractical  on  their  systems.  In 
particular,  they  argue  that  they  may  not 
be  able  to  provide,  with  their  current 
equipment,  certain  measurement  data  as 
quickly  as  the  standards  specify.  They 
maintain  that  installing  updated 
equipment  would  be  unnecessarily 
expensive. 

As  a  general  matter,  the  Commission 
is  hesitant  to  grant  exceptions  to 
industry-wide  standards,  because  such 
exceptions  run  counter  to  the  reason  for 
establishing  standards  in  the  first  place: 
that  the  industry  requires  uniform 
procedures  to  achieve  the  greatest 
efficiency  in  transporting  gas  across  an 
integrated  pipeline  grid.  The 
Commission,  however,  will  consider 
requests  for  waivers  based  on  the  facts 
of  the  individual  situation.  Agreement 
to  a  waiver  by  a  pipeline's  customers 
would  be  an  important  factor  in 
considering  any  waiver  request. 

4.  Requests  for  Additional  Standards 

GISB  recognizes  that  additional  work 
is  needed  to  consider  standards  in  the 
additional  areas  listed  earlier.  "  but  has 
not  yet  established  deadlines  for 
consideration  of  such  standards.  A 
number  of  the  commenters  argue  that 
standards  in  these  areas  are  extremely 
important,  but  they  do  not  suggest  that 
development  of  standards  in  these  areas 
is  a  prerequisite  to  implementation  of 
the  current  GISB  standards. 

The  Commission  recognizes  that,  in 
the  time  provided,  the  industry  could 
not  reach  agreement  on  all  the  issues 
necessary  to  enhance  the  efficiency  of 
the  gas  marketplace.  Although  adoption 
of  standards  in  these  additional  areas 
need  not  take  place  coincident  with  the 
standards  GISB  has  filed,  prompt 
attention  to  these  issues  appears 
important  to  the  continued  development 
of  an  efficient  gas  marketplace.  For  a 
fully  compe<itive  gas  market  to  exist, 
participants  need  to  be  able  to  buy  and 
sell  gas  freely.  The  ability  do  so. 
however,  can  be  restricted  ifthe.se 


transactions  are  not  accurately  reflected 
in  the  scheduling,  confirmation,  and 
accounting  procedures  used  by  the 
industry.  Similarly,  shippers  should  be 
able  to  contract  for  gas  at  a  lower  price 
if  they  are  willing  to  assume  a  greater 
risk  of  curtailment.  Thus,  shippefs  and 
producers  must  be  able  to  assign 
different  priorities  to  gas  packages  to 
reflect  those  choices. 

The  industry  is  better  able  than  the 
Commission  to  craft  solutions  that  will 
most  effectively  resolve  the  issues  at  the 
lowest  overall  cost.  Now  that  the  press 
of  developing  the  bulk  of  the  standards 
has  receded,  the  Commission  expects 
the  industry  to  focus  its  attention  on 
these  additional  areas.  The  Commission 
recognizes  that  some  of  these  issues  are 
complex  and  have  vexed  the  industry 
for  some  time.  But  that  is  all  the  more 
reason  for  all  segments  of  the  industry 
and  GISB  to  continue  to  work 
cooperatively  and  creatively  to  develop 
solutions  that  fairly  balance  the 
concerns  of  all  the  participants.  For 
example,  when  faced  with  the  task  of 
creating  a  database  for  common 
transaction  points,  the  industry  decided 
upon  a  nationwide  solution  by  using  the 
Petroleum  Information  Corporation  to 
create  and  administer  the  common  code 
data  base.  Similar  creativity  should  be 
employed  here. 

Because  of  the  importance  shippers 
place  on  resolving  these  issues,  the 
Commission  is  soliciting  detailed 
proposals  for  standards  in  these  areas 
from  GISB  and  the  industry,  by 
September  30.  1996.  The  Conunission 
would  prefer  that  the  industry  reach 
consensus  agreement  through  GISB  on 
proposed  standards  (or  a  consensus  that 
a  standard  is  not  needed).  However,  if 
with  this  additional  time,  the  industry 
is  unable  to  reach  consensus,  the 
Commission  is  willing  to  resolve  these 
issues.  In  the  event  consensus  is  not 
reached,  the  Commission  will  expect 
the  September  30,  1996  reports  to  be 
sufficiently  comprehensive  that  they 
fully  describe  the  problems  faced  by  the 
industry  and  explain  whether  a  uniform 
response  is  needed  or  not,  discuss  the 
potential  solutions  to  the  problems  that 
have  been  considered,  and  provide 
analysis  of  the  benefits  and 
disadvantages  of  the  proposed  solutions. 

D.  Capacity  Release 

The  Commission  has  been  examining 
the  operation  of  its  capacity  release 
mechanism  in  a  number  of 
proceedings.""  As  part  of  this  process. 


Commission  staff,  in  the  fall  of  1994, 
conducted  informal  discussions  with  all 
segments  of  the  gas  industr>'  about  the 
way  in  which  the  system  operates, 
discussions  which  helped  form  the  basis 
for  changes  in  the  program.'"' 

Although  GISB  did  not  propose 
changes  to  the  major  policy  aspects  of 
the  Commission  regulations  (such  as  the 
cap  on  the  price  for  released  capacity 
and  the  requirement  for  bidding  on 
pipeline  EBBs'"),  GISB  did  address 
important  issues  regarding  the  operation 
of  the  capacity  release  program.  Of 
particular  interest,  GISB  proposes  a 
standard  timeframe  within  which 
pipelines  would  process  capacity 
release  transactions  and  has  created 
standardized  data  sets  permitting 
uploads  of  capacity  release  transactions. 
Under  GISB's  timeline,  replacement 
shippers  would  be  able  to  nominate 
under  a  short-term  release  (less  than  five 
months)  within  one  day  of  notifying  the 
pipeline  of  the  release.  ■'*  This  same 
schedule  applies  whether  the  release  is 
subject  to  bidding  or  is  exempt  from  the 
bidding  process.^" 

To  assist  in  the  Commission's 
consideration  of  the  capacity  release 
mechanism,  the  Commission  is 
requesting  comment  on  how  adoption  of 
GISB's  proposals  would  affect  concerns 
previously  expressed  about  the  capacity 
release  program.  Comments  should  not 
focus  on  whether  the  Commission 
should  revise  its  basic  capacity  release 
policies,  such  as  the  price  cap  or 
bidding,  but  should  center  on  the  effect 
of  adopting  the  GISB  standards  on 
previously  identified  problems  with  the 
capacitv  release  system.  Comments 
should  address  how  effectively  GISBs 
proposals  deal  with  concerns  about  the 
speed  and  other  mechanics  of  the 
pipeline  bidding  process,  the  difficuhy 
in  coordinating  releases  across  multiple 
pipelines,  and  the  lack  of  comparability 
between  the  capacity  release  procedures 
and  the  process  of  obtaining  pipeline 
interruptible  or  short-term  firm 
capacity. 

Few  comments  address  GISB's 
capacity  release  provisions. 
TransCapacity  requests  clarification  of 
standard  5.3.1^  which  states  that 
"replacement  shipper  initiates 


'^  See  text  dccomfwnytng  note  13.  supra 


'•Release  of  Firm  Capacity  on  Interstate  Natural 
Ga-i  Pipelines.  Order  No.  577,  60  FR  16979  (Apr.  4. 
1995).  lU  FERC  Stats,  k  Regs.  Preambles  1 31,017 
(Mar  29.  1995).  See  also  Petition  Of  United 


Distribution  Companies  and  .Associated  Gas 
Distributors  For  A  Rulemaking  To  Promote  GroiAlh 
And  Development  Of  The  Secondarv'  Market. 
Docket  No  RM94-10-O00.  filed  December  9.  1993. 

"See Order  No.  577.  HI  FERC  Stats.  4  Regs. 
Preambles  at  31.313 

'"  18  CFR  284.243. 

'■*  Specifically,  pipelines  would  need  to  be 
notified  by  1  p.m.  for  shippers  to  nominate  the  next 
day. 

^"Capacity  release  deals  are  exempt  from  bidding 
if  thev  are  for  a  period  of  31  days  or  less  or  are  at 
the  maximum  rate.  18  CFR  284.243(h). 


confirmation  of  prearranged  deals 
electronically."  TransCapacity  contends 
that  the  standard,  as  worded,  does  not 
require  pipelines  to  accept  replacement 
shipper  confirmations  through  file 
uploads;  it  would  permit  pipelines  to 
specify  EBB  confirmations  or  some 
other  electronic  means. 

TransCapacity  appears  to  raise  a  valid 
concern.  The  reason  for  developing 
standardized  data  sets  for  uploads  of 
pre-arranged  deals  was  to  increase  the 
efficiency  of  the  capacity  release 
mechanism  by  permitting  parties  to 
avoid  the  use  of  pipeline  EBBs  to 
transmit  release  transactions  to  the 
pipelines.  On  some  pipelines, 
apparently,  submission  of  the  pre- 
arranged deal  is  not  sufficient  to 
conclude  the  transaction:  the  pipeline 
requires  the  replacement  shipper  to 
confirm  that  transaction.  Comments 
should  consider  whether  the  efficiency 
sought  to  be  achieved  through  uploads 
of  pre-arranged  deals  would  be 
compromised  if  pipelines  are  not 
required  to  permit  uploads  of 
confirmations  by  the  replacement 
shipper  or  its  agent. 

INGAA  suggests  that  the  Commission 
consider  removing  the  requirement  that 
bidding  take  place  through  the  pipeline 
and.  instead,  establish  a  mechanism 
under  which  bidding  could  take  place 
through  third-party  computer  ser\'ice 
providers.  Comments  should  address 
whether  this  proposal  would  introduce 
greatei  efficiency  in  the  capacity  release 
system.  One  of  the  principal  arguments 
for  permitting  bidding  on  third-party 
boards  was  that  third-parties  have  an 
incentive  to  process  transactions  much 
faster  than  the  pipelines,  which 
sometimes  had  bidding  and  posting 
periods  lasting  several  days.  GISB's 
standards  would  require  pipelines  )o 
process  bids  in  one  day.  and  comments 
should  address  whether  this  change 
reduces  the  need  for  third-party 
bidding.  In  addition,  comments  should 
consider  the  possible  effect  on  releasers 
and  replacement  shippers  if.  instead  of 
having  the  assurance  that  all  biddable 
deals  for  a  pipeline  are  posted  on  that 
pipeline's  system,  they  also  have  to 
monitor  postings  on  third-party  boards. 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment. 21  The  Commission  has 


categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.^^  The  action  taken  here 
falls  within  categorical  exclusions  in  the 
Commission's  regulations  for  rules  that 
are  clarifying,  corrective,  or  procedural, 
for  inforrnation  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.^' 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  2*  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regulations  would  impose 
requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  reduce  the  difficulty 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  section  6n5(b) 
of  the  RFA.  the  Commission  hereby 
certifies  that  the  regulations  proposed 
herein  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 

VII.  Information  Collection 
Requirement 

The  Commission  considers  the 
prompt  implementation  of  these 
standards  to  be  a  high  priority  for  the 
industr\'.  and  GISB  and  others  in  the 
naturalgas  industry  have  requested  tha' 
the  Commission  process  this  proposed 
rule  as  quickly  as  possible  The 
Commission  believes  that  the  norma! 
clearance  procedures  for  review  and 
approval  bv  the  Office  of  Management 
and  Budget  (OMB)  could  delay  the 
proposed  date  for  pipelines  to  comply 
with  the  rule.  Therefore,  the 
Commission  is  submitting  this  proposed 
information  collection/requirement  for 
emergency  processing  under  Section  5 
CFR  1320'l3  of  OMBs  regulations  The 
Commission  requests  OMB  to  approve 
the  proposed  data  collection 
requirements  no  later  than  5  p.m..  May 
24.'  1996.  Comments  to  OMB  regarding 
the  subject  NOPR  should  be  sent  as  soon 
as  possible  in  order  that  OMB  have 
sufficient  time  for  its  review. 

Title:  FERC-545.  Gas  Pipeline  Rates: 
Rate  Change  (Non-formal). 


■"  Order  No.  486.  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47697 
(Dec.  17.  1987).  FERC  Stats.  &  Regs.  Preambles 
1986-1990130.783(1987). 


"18  CFR  380  4 

-'See  18  CFR  380  4(a)(2)(ii).  380.4(a)(5). 
380.41aM27i 
•*  5  use.  601-612. 
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Action:  Proposed  Data  Collection/ 
Requirements. 

OMB  Control  No.:  1902-0154. 

Docket  No.:  RM96-1-000. 

Respondents:  Interstate  Natural  Gas 
Pipelines  (Not  applicable  to  small 
businesses). 

Frequency  of  Responses:  One-time 
tariff  filings  (First  year). 

Title:  FERC-549C.  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines. 

Action:  Proposed  Data  Collection/ 
Requirements. 

OMB  Control  No    To  be  assigned  by 
OMB. 

Respondents:  Interstate  Natural  Gas 
Pipelines  (Not  applicable  to  small 
businesses). 

Frequency  of  Responses:  One-time 
capital/start-up  new  business 
procedures  (First  year). 

Necessity  of  Information:  The  Notice 
of  Proposed  Rulemaking  solicits  public 
comments  to  respond  to  the  standards 
proposed  to  be  established  to  govern 
four  major  business  practices — 
nominations:  allocations,  balancing,  and 
measurement:  invoicing;  and  capacity 
release — as  well  as  the  mechanism  for 
electronic  communication  between  the 
pipelines  and  those  doing  business  with 
the  pipelines.  The  proposed  data 
requirements  incorporate  by  reference 
the  standards  submitted  by  GISB. 
Without  the  Commission's  adoption  of 
these  standards  to  establish  common 
business  practices  and  a  common 
language  for  communication  across  the 
pipeline  grid,  the  speed  and  efficiency 
with  which  shippers  can  transact 
business  across  multiple  pipelines 
would  he  severely  compromised  Under 
the  proposed  rule,  all  pipelines  would 
adopt  a  standard  set  of  information 
covering  the  ten  high  priority  data 
elements,  so  that  shippers  would  be  able 
to  communicate  using  the  same 
information  for  the  same  transactions 
regardless  of  the  pipelines  with  which 
they  are  dealing.  In  addition,  all 
pipelines  would  support  a  standard 
internet  connection  for  communications 
with  their  customers,  eliminating  the 
disparity  in  log-on  procedures  and  user 
interfaces  faced  bv  customers  using  the 
individual  pipeline  electronic  bulletin 
boards. 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agencv  rule.-"*  The  information 
collection  requirements  in  the  proposed 
fuIh  would  be  reported  direitlv  to  the 
industrv  u.sers  The  implementation  of 
these  proposed  data  requirements  will 
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help  the  Commission  carry  out  its 
responsibilities  under  the  Natural  Gas 
Act  and  coincide  with  the  current 
regulatory  environment  which  the 
Commission  instituted  with  Order  No. 
636  and  the  restructuring  of  the  natural 
gas  industry.  The  Commission's  Office 
of  Pipeline  Regulation  uses  the  data  in 
rate  proceedings  to  review  rate  and  tariff 
changes  by  natural  gas  companies  for 
the  transportation  of  gas  and  for  general 
industry  oversight. 

The  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMB  for  emergency  processing. 
Interested  jjersons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  DC  20426 
[Attention:  Michael  Miller,  Information 
Services  Division,  (202)  208-14151  or 
the  Office  of  Management  and  Budget 
[Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission  (202) 
:^95-3'087|. 

VIII.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  notice, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss.  The  Commission 
also  invites  commenters  to  address  the 
comments  already  filed  in  this 
proceeding  and  discuss  why  they  may 
support  the  standards  filed  by  GISB.  An 
original  and  14  copies  of  comments  to 
this  notice  must  be  filed  with  the 
Commission  no  later  than  May  24,  1996. 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  and 
should  refer  to  Docket  No.  RM96-1-000. 
Additionally,  comments  should  be 
submitted  on  computer  diskette  in 
WordPerfect  5.1  format  or  in  .\Sai 
format,  with  the  name  of  the  filer  and 
Docket  No  RM96-1-000  on  the  outside 
of  the  diskette. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
HH8  First  Street,  NE,  Washington,  IX 
20426,  during  regular  business  hours. 

List  of  Subjects 

IHCFRPart  161 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

IHCFR  Part  251) 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 


18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements;  Incorporation  by 
reference. 

By  direction  of  the  Commission. 
Lois  D.  CufaeU, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts 
161,  250,  and  284,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PAFTT  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PIPELINES  WITH  MARKETING 
AFFILIATES 

1.  The  authority  citation  for  Part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.Q  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

§161.3    [Amended] 

2.  In  §  161.3.  paragraph  (h)(2)  is 
amended  by  removing  the  phrase 

"§  284.8(b)(4)"  and  adding,  in  its  place, 
the  phrase  "§  284.10(a)". 

PART  250— FORMS 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-71 7w.  3301- 
3432;  42  U.S.C.  7101-7352. 

§250.16    [AmwMtod] 

2.  In  §  250.16.  paragraph  (c)(2)  is 
amended  by  removing  the  phrase 

■•§  284.8(b)(4)"  and  adding,  in  its  place, 
the  phrase  "§  284.10(a)".  , 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432,  42  U.S.C  7101-7532;  43  U.S.C  1331- 
1356. 

2.  In  §  284.8,  paragraphs^(b)(4)  and 
{b)(5)  are  removed,  paragraph  (b)(6)  is 
redesignated  (b)(4),  and  paragraph  (b)(3) 
is  revised  to  read  as  follows: 

§  284.8    Firm  transportation  service. 

•         *         •         *         « 

lb)*  *  ' 

(3)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
provide  all  shippers  with  equal  and 
timely  access  to  information  relevant  to 
the  availability  of  such  service, 
including,  but  not  limited  to,  the 


availability  of  capacity  at  receipt  points, 
on  the  mainline,  at  delivery  points,  and 
in  storage  fields,  and  whether  the 
capacity  is  available  directly  from  the 
pipeline  or  through  capacity  release. 
The  information  must  l^  provided  on  an 
Electronic  Bulletin  Bo^  with  the 
features  prescribed  in  §  284.10(a)  and  as 
required  by  §2B4.10(b). 

•  •        •        •        * 
3.  In  §  284.9,  paragraph  (b)(4)  is 

removed,  paragraph  (b)(5)  is 
redesignated  (b)(4),  and  paragraph  (b)(3) 
is  revised  to  read  as  follows: 

§284.9    Intemiptible  transportation  service 

•  •        •        •        • 

(b)*  •  • 

(3)  An  interstate  pipeline  that  offers 

transportation  service  on  an 
intemiptible  basis  under  subpart  B  or  G 
of  this  part  must  provide  all  shippers 
with  equal  and  timely  access  to 
information  relevant  to  the  availability 
of  such  service.  The  information  must 
be  provided  on  an  Electronic  Bulletin 
Board  with  the  features  prescribed  in 
§  284.10(a)  and  as  required  by 
§  284.10(b). 
•        •        •        •        • 

4.  Section  284.10  is  added  to  read  as 
follows: 

§284.10    Standards  for  Pipeline  Business 
Operations  and  Communications. 

(a)  Electronic  Bulletin  Boards.  An 
interstate  pipeline  that  is  required  by 
this  chapter  or  by  its  tariff  to  display 


information  on  an  Electronic  Bulletin 
Board  must  provide  for  the  following 
features  on  its  board: 

(1)  Downloading  by  users, 

(2)  Daily  back-up  of  information 
displayed  on  the  board,  which  must  be 
available  for  user  review  for  at  least 
three  years, 

(3)  Purging  of  information  on 
completed  transactions  from  current 

files, 

(4)  Display  of  most  recent  entries 
ahead  of  information  posted  earlier,  and 

(5)  On-line  help,  a  search  function 
that  permits  users  to  locate  all 
information  concerning  a  specific 
transaction,  and  a  menu  that  permits 
users  to  separately  access  the  notices  of 
available  capacity,  the  marketing 
affiliate  discount  information,  the 
marketing  affiliate  capacity  allocation 
log,  and  the  standards  of  conduct 
information. 

(b)  Incorporation  by  Reference  of 
Business  Practice  and  Electronic 
Communication  Standards.  (l)(i)  An 
interstate  pipehne  that  transports  gas 
under  subpart  B  or  G  of  this  part  must 
comply  with  the  foUowring  business 
practice  and  electronic  communication 
standards  promulgated  by  the  Gas 
Industry  Standards  Board,  which  are 
incorporated  herein  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51: 

(A)  Nominations  Definitions  1.2.1 
through  1.2.4  (Version  1),  Standards 
1.3.1  through  1.3.23  (Version  1),  and 
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Data  Sets  1.4.1  through  1.4.5  (Version 
1): 

(B)  Flov>ring  Gas  Standards  2.3.1 
through  2.3.28  (Version  1)  and  DeU  Sets 
2.4.1  through  2.4.4  (Version  1); 

(C)  Invoicing  Definition  3.2.1  (Version 
1),  Standards  3.3.1  through  3.3.21 
(Version  1),  and  Data  Sets  3.4.1  through 
3.4.3  (Version  1); 

(D)  Electronic  Delivery  Mechanisms 
Standards  4.3.1  through  4.3.4  (Version 
1),  except  that  pipelines  must  comply 
vtith  Standards  4.3.1  and  4.3.2  by 
January  1, 1997; 

(E)  Capacity  Release  Definition  5.2.1 
(Version  1),  Standards  5.3.1  through 
5.3.29  (Version  1),  and  Data  Sets  5.4.1 
through  5.4.20  (Version  1); 

(F)  Electronic  Data  Interchange 
Implementation  Guide,  Capacity  Release 
(Version  1.0). 

(ii)  Copies  of  these  standards  may  be 
obtained  from  the  Gas  Industry 
Standards  Board,  1100  Louisiana,  Suite 
4925,  Houston,  TX  77002.  Copies  may 
be  inspected  and  copied  at  the  Federal 
Energy  Regulatory  Commission,  PubUc 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E., 
Washington,  DC  20426. 

(2)  Interstate  pipelines  must  comply 
with  these  standards  and  protocols  by 
January  1. 1997. 

Note— The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations 


Commenters 


AtJbreviations 


American  Forest  &  Paper  Association •■ 

Associated  Gas  Distributors  •' 

Brooklyn  Union  Gas  Company  

Central  I  Hinois  LigW  Company 

CNG  Transmission  Cofporabon 

GNG  Energy  Services  Corporation 

Coastal  Gas  Martteting  Company 

Colorado  Interstate  Gas  Company  and  ANR  Pipeline  Company  

Natural  Gas  Co.. 

Energy  Managers  Association 

EnerSoft  Cofp.  and  NYMEX  Technology  Corp 

Equitrans,  LP 

GasEDI 

Gas  Industry  Standards  Board  

GISB  Services  Segment  Executive  Committee  Members  

Independent  Petroleum  Association  of  America  

Interstate  Natural  Gas  Association  of  America  

Iroquois  Gas  Transmission  System,  LP 

Koch  Gateway  Pipeline  Company 

Midland  Cogeneration  Venture  Limited  Partnership 

Minnoodsco 

Natural  Gas  Clearinghouse,  Conoco,  Inc.  and  Vaster  Gas  Marinating,  Inc 

Natural  Gas  Council " 

Natural  Gas  Pipeline  Company  of  America 

Natural  Gas  Supply  Association 

NorAm  Energy  Sennces,  Inc !""."!.... 

Northern  Distrit)ulor  Group  


AF&PA. 

AGD. 

Brooictyn  Union. 

CILCO. 

CNG  Trarwmission. 

CNG  ESC. 

Coastal. 

CIG/ANR. 

CNG. 

CNG  LDCs. 

El^. 

EnerSoft/NYMEX 

Equitrans. 

GasEDI. 

GISB. 

GISB  Services  Segment. 
,  IPAA. 

INGAA. 
;  Iroquois. 
I  Koch  Gateway. 

MCV. 

Minnegasco. 

NGC/ConocoA/astar. 

Natural  Gas  Council. 

Natural. 

NGSA. 

NES. 

NDG. 
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Commenfers 


Abbreviations 


Northern  Indiana  Public  Service  Company.  Northern  Indiana  Fuel  and  Light  Company,  and  Kokomo  Gas  and 
Fuel  Company 

Northwest  Industrial  Gas  Users      

Pacific  Gas  and  Electric  Company  „ „ 

Pacific  Gas  Transmission  Company _...__ 

PanEnergy  Companies  „ „ 

SABRE  Decision  Technotogies       

Southern  Cahtornia  Edison  Company  * 

The  Peoptes  Gas  Light  and  Coke  Company.  North  Shore  Gas  Company,  and  Northern  Illinois  Gas  Corrpany 

TransCapacity  Limited  Partnership j  TrarisCapacity 

United  Distribution  Companies  UDC 

Williams  Interstate  Natural  Gas  System   WINGS. 

Wiilistoo  Basin  interstate  Pipeline  Company „ Willtston 


Northern  Indiana  Distnbutors. 

NWIGU 

PG4E 

PGT 

PanEnergy. 

SDT. 

Edison. 

Peoples. 


IFR  D.H    46-10587  Filed  4-.)()-96.  8  45  am] 

•ILUMO  COOC  (T17-01-P 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 

21  CFR  Parts  102.  130.  131. 133.  135. 
136,  137,  139.  145.  146.  150.  152.  155. 
156.  158.  160.  161.  163.  164.  165.  166. 
168.  and  169 

[Docket  No.  95N-0204] 

Food  Standards  of  Identity.  Quality  and 
Fill  of  Container;  Common  or  Usual 
Name  Regulations;  Request  for 
Comments  on  Existing  Regulations 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  AdvaiK.e  notice  of  proposed 
rulemali.ing;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Dnig 
.administration  (FT).^)  is  announcing 
that,  while  the  coninient  period  on  the 
ddvaiK  e  notice  of  proposed  rulemaking 
that  appeared  in  the  Federal  Register  of 
December  jq.  1995  (60  PR  67492),  will 
end  on  April  29.  1996,  the  agency  will 
keep  the  record  open  to  receive 
comments  on  one  aspect  of  this 
rulemaking.  The  agency  is  taking  this 
action  in  response  to  several  requests  for 
an  extension  to  allow  comments  on  the 
issue  of  harmonization  of  the  food 
standards  of  FD.\  and  those  of  'he  Food 
Safety  and  Inspertion  Service  (FSIS)  of 
the  U.S.  Department  of  Agriculture. 
DATES:  Written  comments  by  |une  28, 
1996 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
|HFA-.1()5),  Food  and  Drug 
Administration.  12420  Parklawn  Dr  . 
rm.  1-23.  Ro<:kville,  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  Satchell,  Center  for  Food  Safet> 


and  Applied  Nutrition  {HFS-158),  Food 
and  Drug  ,\dministration.  200  C  St.  SVV., 
Washington,  DC  20204,  202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  29.  1995 
(60  FR  67492).  FDA  issued  an  advance 
notice  of  proposed  rulemaking  entitled 
"Food  Standards  of  Identity.  Quality 
and  Fill  of  Container,  Common  or  Usual 
Name  Regulations;  Request  for 
Comments  on  E.xisting  Regulations." 
Interested  persons  were  given  until 
April  29.  1996.  to  comment  on  aspects 
of  the  advance  notice  of  proposed 
rulemaking  on  food  standards  that  the 
agency  published  in  December  1995. 

FDA  received  several  requests  for  an 
extension  of  the  comment  period  to 
allow  comments  on  the  issue  of 
harmonization  of  food  standards  issued 
by  FDA  and  FSIS.  After  careful 
consideration.  FDA  has  decided  to 
extend  the  comment  period  to  June  28. 
1996,  on  this  issue.  The  extension  is 
only  for  this  aspect  of  the  rulemaking. 
The  issue  of  harmonization  was 
discussed  in  section  V.A.8  I-T)A-FSIS 
Harmonization,  found  on  page  67502  of 
the  advance  notice. 

Interested  persons  may.  on  or  before 
lune  28,  1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated   .^pril  26.  1996. 

William  K.  Hubbard. 

A^socKitp  Commissioner  for  Policy 
('onrdmation 

IFK  D(K  96-10840  Filed  4-26-96.  4;15  pml 

BILLING  COOC  41«<M)1-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[COD07-06-008] 

RIN2115-AE46 

Special  Local  Regulations;  Suncoast 
Kilo  Run;  Suncoast  Offshore 
Challenge;  Suncoast  Offshore  Grand 
Prix;  Sarasota,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  special  local  regulations  for 
Suncoast  Kilo  Run.  Suncoast  Offshore 
Challenge  and  Suncoast  Offshore  Grand 
Prix,  all  events  sponsored  by  the 
S.O.R.A.  (Suncoast  Racing  Association). 
The  Suncoast  Kilo  Run  event  would  be 
held  annually  at  8  a.m.  to  1  p.m.  EDT 
(Eastern  Daylight  Time),  on  the  first 
Friday  of  July.  The  Suncoast  Offshore 
Challenge  and  Suncoast  Offshore  Grand 
Prix  events  would  be  held  annually  at 
11  a.m.  to  4  p.m.  EDT,  on  the  first 
Saturday  and  Sunday  of  July.  These 
proposed  regulations  are  intended  to 
promote  safe  navigation  on  the  waters  in 
the  Gulf  of  Mexico  in  the  vicinity  of 
Sarasota  and  on  the  waters  in  North 
Sarasota  Bay.  Florida,  by  controlling  the 
traffic  entering,  exiting,  and  traveling 
within  these  waters.  These  proposed 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  event. 

DATES:  Comments  must  be  received  on 
or  before  May  31,  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Group  St.  Petersburg, 
600  8th  Ave.  S.E.,  St.  Petersburg.  Florida 
33701-5099,  or  may  be  delivered  to 
operations  office  at  the  same  address 
between  8  a.m.  and  4  p.m.  EDT,  Monday 
through  Friday,  except  federal  holidays. 
The  telephone  number  is  (813)  824- 


7533.  Comments  will  become  a  part  of 
the  public  docket  and  will  be  available 
for  copying  and  inspection  at  the  same 
address. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
LTJG  J.W.  Nelson,  project  officer,  U.S. 
Coast  Guard  Group  St.  Petersburg,  FL  at 
(813) 824-7533. 

SUPPLEMENTARY  INFOfUHATtON: 

Request  for  Comments 

The  Coast  Guard  encoiu-ages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names, 
addresses,  identify  the  notice  (CGD07- 
96-008)  and  the  specific  section  of  this 
proposal  to  which  their  comments 
apply-  ^^^  8ive  reasons  for  each 
comment.  The  Coast  Guard  will 
consider  all  comments  received  during 
the  comment  period.  The  regulations 
may  be  changed  in  view  of  the 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received,  and  it  is 
determined  that  the  opportimity  to 
make  oral  presentations  will  add  to  the 
rulemaking  process. 
Discussion  of  Proposed  Regulations 

The  proposed  regulations  are  needed 
to  provide  for  the  safety  of  life  during 
the  Suncoast  Kilo  Run,  Suncoast 
Offshore  Challenge  and  Suncoast 
Offshore  Grand  Prix,  all  sponsored  by 
the  S.O.R.A.  (Suncoast  Racing 
Association).  These  Proposed 
regulations  are  intended  to  promote  safe 
navigation  on  the  waters  in  North 
Sarasota  Bay  and  on  the  Gulf  of  Mexico 
in  the  vicinity  of  Sarasota,  Florida,  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  these  waters. 
Historically  during  these  races,  there 
have  been  between  150  and  300 
participant  ant  spectator  craft.  There 
would  be  approximately  between  50 
and  100  power  boats.  21  to  50  feet  in 
length,  participating  in  these  races  at 
high  speeds.  The  anticipated 
concentration  of  spectator  and 
participant  vessels  associated  with  the 
Suncoast  Kilo  Run.  Suncoast  Offshore 
Challenge  and  Suncoast  Offshore  Grand 
Prix  poses  a  safety  concern,  which  is 
addressed  in  these  special  local 
regulations.  The  Suncoast  Kilo  Run 
event  would  be  held  annually  at  8  a.m. 
to  1  p.m.  EDT.  on  the  first  Friday  of 
July.  The  Suncoast  Offshore  Challenge 
and  Suncoast  Offshore  Grand  Prix 


events  would  be  held  annually  at  11 
a.m.  to  4  p.m.  EDT,  on  the  first  Saturday 
and  Sunday  of  July. 

These  proposed  special  local 
regulations  for  the  Suncoast  Kilo  Run 
would  establish  a  "no  wake"  zone  in  an 
area  between  markers  #13  (27-20.82N, 
82'"33.78W,  LLNR  48035)  and  #17 
(27''24.5N.  82''36.8W.  LLNR  48190)  in 
North  Sarasota  Bay.  All  coordinates 
referenced  are  datum:  NAD  83. 
Spectator  craft  would  be  permitted  in 
the  area  but  would  be  required  to  stay 
clear  of  the  designated  race  lanes.  This 
race  would  be  held  annually  on  the  First 
Friday  of  July,  between  8  a.m.  and  1 
p.m.  EDT. 

The  proposed  special  local 
regulations  for  the  Suncoast  Offshore 
Challenge  would  not  p)ermit  anchoring 
seaward  of  the  shoreside  legs  of  the 
racecourse  out  to  three  nautical  miles 
from  shore,  from  10  a.m.  to  4  p.m.  EDT. 
Spectator  craft  would  be  permitted  near 
the  race  area  but  would  be  required  to 
stay  clear  of  the  race  lanes.  Anchoring 
for  spectators'would  be  permitted 
shoreward  of  the  shoreside  legs  of  the 
racecourse.  All  vessel  traffic  exiting 
New  Pass  between  11  a.m.  to  4  p.m. 
EDT  would  exit  the  marked  channel  at 
New  Pass  Channel  daybeacon  #3 
(27°26.46'  N,  82»41.7'  W,  LLNR  18100). 
and  4  (27°26.4'  N,  82''41.68'  W,  LLNR 
18105).  and  would  proceed  in  a 
northerly  direction  shoreward  of  the 
spectator  craft  until  well  clear  of  the 
race  course.  All  coordinates  referenced 
use  datum:  NAD  1983.  Big  Sarasota  Pass 
would  be  closed  to  all  inbound  and 
outbound  vessel  traffic,  other  than 
spectator  craft,  ft-om  10  a.m.  to  4  p.m. 
EDT,  annually  during  the  first  Saturday 

of  July.  ,    .        r 

The  proposed  special  regulations  tor 
the  Suncoast  Offshore  Grand  Prix  would 
not  permit  anchoring  seaward  of  the 
shoreside  legs  of  the  racecourse  out  to 
three  nautical  miles  from  shore,  from  10 
a.m.  to  4  p.m.  EDT.  armually  on  the  first 
Sunday  of  July.  Spectator  craft  would  be 
permitted  near  the  race  area  but  would 
by  required  to  stay  clear  of  the  race 
lanes.  Anchoring  for  spectators  would 
be  permitted  shoreward  of  the  shoreside 
legs  of  the  racecourse.  All  vessel  traffic 
not  involved  writh  the  Suncoast  Offshore 
Grand  Prix  exiting  New  Pass  between  10 
a.m.  and  4  p.m  EDT  would  exit  the 
marked  channel  at  New  Pass  Channel 
daybeacon  #3  (27»26.46'  N,  82°41.7'  W, 
LLNR  18100)  and  #4  (27»26.4'  N. 
82''41.68'  W.  LLNR  18105),  and  would 
proceed  in  a  northerly  direction 
shoreward  of  the  spectator  craft,  taking 
action  to  avoid  a  close-quarters  situation 
with  the  spectator  craft  until  finally  past 
and  clear  of  the  racecourse.  All 
coordinates  referenced  use  datum:  NAD 


1983.  Big  Sarasota  Pass  would  be  closed 
to  all  inbound  and  outbound  vessel 
traffic,  other  than  spectator  craft,  from 
10  a.m.  and  4  p.m.  EDT,  annually  on  the 
first  Sunday  of  July. 


Regulatory  Evaluatitm 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
EKDT  is  unnecessary.  The  proposed 
regulation  would  last  for  only  5  hours 
on  each  day  of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

These  proposed  regulations  contain 
no  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  concluded  that  preparation  of 
an  environmental  Impact  Statement  is 
not  necessary.  An  environmental 
assessment  and  a  finding  of  no 
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significant  impact  have  been  prepared 
and  are  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  A00RESSC8.  The  Coast  Guard  has 
concluded  that  this  proposed  action 
would  not  significantly  affect  the 
quality  of  the  human  environment. 

List  of  Subjects  in  33  CFK  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  proposing  to  amend  Part 
100  of  Title  23.  Code  of  Federal 
Regulations,  as  follows. 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows 

Authority:  J3  U  S C   1233;  49  CFR  1  46  and 
33CFR  100  35 

2.  A  new  se<:tion  §  100,718  is  added 
to  read  as  follows: 

$100,718    Annual  Suncoast  Kilo  Run; 
Saraaota  Bay,  Saraaota,  FL. 

(a)  Rpgulated  area  The  regulated  area 
is  established  in  Sarasota  Bav  with  the 
northwest  corner  pint  at  Whale  Key. 
position  27''2353"  N.  82''37'46"  W. 
extending  to  the  northeast  comer  point 
at  Bayshore  Gardens  Channel,  position 
27''251 1'  N.  82''35'4.')'  W.  then 
extending  to  the  southeast  comer  point 
at  Whitaker  Bayou,  position  27°21'22' 
N.  82^33■14•■  W.  and  then  to  the 
southwest  corner  point  at  Quick  Point, 
position  27''20'ia'  N.  82°34'  W  All 
coordinates  referenced  use  datum;  NAD 
83 

(b)  SptTial  local  rc^iilatinns  ( l )  In 
accordance  with  these  regulations,  the 
regulated  area  is  designated  as  a  "no 
wake  ■  zone  Spe<:tator  craft  are 
permifted  into  the  area,  but  are 
prohibited  from  entering  the  race  course 
areas  described  in  (b)(2)  of  this  swtion 

(2)  Inside  the  "no  wake"  zone  are  two 
designated  areas  surrounding  the 
primary  and  alternate  race  i  ourses. 
Primary  course  "A"  is  bounded  by  a 
line  conne<,ting  the  northeast  corner 
point  at  position  27''22  10'  N.  82''36  ()9" 
W.  a  southeast  corner  point  at  position 
2702131    N.  82''35  37    W.  a  southwest 
comer  point  at  position  27''2r27  '  N. 
82'35'4H"  W,  and  a  northwest  i  orner 
point  at  position  27^22 O.S    .N.  82''3R16 " 
W.  Alternate  course  "B    is  bounded  by 
a  line  connet  ting  the  northeast  comer 
point  at  position  27°23  1 1    N,  82''34  31" 
W,  a  southeast  corner  point  at  position 
27''22  35    \.  82''34  ()3    W,  a  southwest 
comer  point  at  position  27°22  31"  N, 
82''34'08    W,  and  northwest  comer 


point  at  position  27''23'09"  N.  82°34'38" 
W.  All  coordinates  referenced  use 
datum:  NAD  83. 

(3)  Entry  into  the  regulated  area  shall 
be  in  accordance  with  this  section. 

(c)  Effective  date.  This  section  is 
effective  at  8  a.m.  and  terminates  at  1 
p.m.  EDT,  annually  during  the  first 
Friday  of  July. 

2.  A  new  section  §  100.719  is  added 
to  read  as  follows: 

§100.719    Annual  SuncoMt  Offaliora 
Chaltanga;  Quit  of  Mexico,  Saraaota,  FL 

(a)  Regulated  area.  The  regulated  area 
is  established  by  a  line  drawn  from  the 
start/finish  position  27"'19.15'N, 
82°35  90'  W.  thence  to  position 
27°18.81   N.  82''34.90'  W.  thence  to 
position  27''18.2r  N,  82''34.48'  W. 
thence  to  position  27«'16.43'  N.  82°34.99' 
W.  thence  to  position  27°15.70'  N. 
82°34.29'  W.  thence  to  position 
27°15.86'  N.  82''33.44'  W.  thence  to 
position  27"'14.73'  N.  82''32.37'  W. 
thence  to  position  27''14.62'  N.  82°32.54' 
W,  thence  to  position  27°14.93'  N. 
82''35.25'  W.  thence  to  position 
27''20.03'  N,  82''37.38'  W.  thence  to 
position  27°20. 32' N  82''37.16'W, 
thence  back  to  the  start/finish  position. 
All  coordinates  referenced  use  datum: 
NAD  1983. 

(b)  Special  local  regulations.  (1)  No 
anchoring  will  be  permitted  seaward  of 
the  shoreside  boundaries  of  the 
regulated  area  out  to  three  nautical 
miles  from  shore,  from  10  a.m.  to  4  p.m. 
EDT.  annually  on  the  first  Saturday  of 
luly 

(2)  Anchoring  for  spectators  will  be 
permitted  shoreward  of  the  shoreside 
boundaries  of  the  regulated  area. 

(3)  All  vessel  traffic,  not  involved 
with  the  Suncoast  Offshore  Challenge, 
exiting  New  Pass  between  11  a.m.  and 
4  p  m  EDT  will  exit  at  New  Pass 
Channel  davbeacon  #3  (27''26.46'  N. 
82'41  7' W.LLNR  18100)  and  #4 
(27°2B  4'  N,  82''41  68'  W.  LLNR  18105), 
and  shall  proceed  in  a  northerly 
dire<;tion  shoreward  of  spectator  craft 
faking  action  to  avoid  a  close-quarters 
situation  until  finally  past  and  clear  of 
the  racecourse.  All  coordinates 
referenced  use  datum;  NAD  1983. 

(4)  Big  Sarasota  Pass  will  be  closed  to 
all  inbound  and  outbound  vessel  traffic, 
other  than  spectator  craft,  from  10  a.m. 
to  4  p.m.  EDT. 

(5)  Entry  into  the  regulated  area  shall 
be  in  accordance  with  this  regulation. 
Spe<:tator  vessels  will  stay  clear  of  race 
area  at  all  times. 

((.)  Effective  date.  This  section  is 
effective  at  10  a.m.  and  terminates  at  4 
p  m.  EDT,  annually  during  the  first 
Saturday  of  July. 


2.  A  new  section  §  100.720  is  added 
to  read  as  follows: 

$  1 00.720    Annual  Suncoast  Offstiora 
Grand  Prix;  Gulf  of  Maxlco,  Saraaota,  FL. 

(a)  Regulated  area.  The  regulated  area 
is  established  by  a  line  drawn  from  the 
startyfinish  position  27''19.15'  N. 
82"'35.90'  W.  thence  to  position 
27-18.81' N.  82*34.90' W.  thence  to 
position  27*18.81' N.  82*34.48' W. 
thence  to  position  27*16.43'  N,  82*34.99' 
W.  thence  to  position  27*15.70'  N. 
82*34.29'  W.  thence  to  position 
27*15.86'  N.  82*33.44'  W.  thence  to 
position  27*14.73'  N,  82*32.37'  W, 
thence  to  position  27*14.62'  N,  82*32.54' 
W.  thence  to  position  27*14.93'  N. 
82*35.25'  W.  thence  to  position 
27*20.03'  N.  82*37.38'  W,  thence  to 
position  27*20.32'  N.  82*37.16'  W. 
thence  back  to  the  start/finish  position. 
All  coordinates  referenced  use  datum: 
NAD  1983. 

(b)  Special  heal  regulations.  (1)  No 
anchoring  will  be  permitted  seaward  of 
the  shoreside  boundaries  of  the 
regulated  area  out  to  three  nautical 
miles  from  shore,  form  10  a.m.  to  4  p.m. 
EDT. 

(2)  Anchoring  for  spectators  will  be 
permitted  shoreward  of  the  shoreside 
boundaries  of  the  regulated  area. 

(3)  All  vessel  traffic  not  involved  with 
the  Suncoast  Offshore  Grand  Prix, 
exiting  New  Pass  between  10  a.m.  and 

4  p.m.  EDT  will  exit  at  New  Pass 
Channel  daybeacon  #3  (27*26.46'  N. 
82*41.7'  W.  LLNR  18100)  and  #4 
(27*26.4'  N.  82*41.68'  W.  LLNR  18105). 
and  shall  proceed  in  a  northerly 
direction  shoreward  of  spectator  craft 
taking  action  to  avoid  a  close-quarters 
situation  until  finally  past  and  clear  of 
the  racecourse.  All  coordinates 
referenced  use  datum:  NAD  83. 

(4)  Big  Sarasota  Pass  will  be  closed  to 
all  inbound  and  outbound  vessel  traffic, 
other  than  spectator  craft,  from  10  a.m. 
to  4  p.m.  EDT. 

(5)  Entry  into  the  regulated  area  shall 
be  in  accordance  with  this  regulation. 
Spectator  craft  will  stay  clear  of  race 
area  at  all  times. 

(c)  Effective  date.  This  section  is 
effective  at  10  a.m.  and  terminates  at  4 
p.m.  EDT,  annually  during  the  first 
Sunday  of  July. 

Dated:  April  23.  1996. 
Roger  T.Rufe,|r., 

Commander.  Seventh  Coast  Guard  District. 
|FR  Doc.  96-10660  Filed  4-30-96;  8:45  ami 
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33  CFR  Part  117 

[CGD8-05-026] 

RIN2115-AE47 


Drawbridge  Operation  Regulation; 
Bonfouca  Bayou,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  proposing  a  change  to  the 
regulation  governing  the  operation  of 
the  swing  span  drawbridge  across 
Bonfouca  Bayou,  mile  7.0,  at  Slidell,  St. 
Tammany  Parish,  Louisiana.  The 
proposed  regulation  would  require  that 
from  6  a.m.  to  9  a.m.  and  from  3  p.m. 
to  6  p.m..  peak  vehicular  traffic  periods, 
Monday  through  Friday,  except  Federal 
holidays,  the  draw  will  remain  closed  to 
navigation.  From  9  p.m.  to  5  a.m.  the 
bridge  will  be  opened  for  vessel  passage 
if  at  least  12  hours  notice  is  given. 
Presently,  the  draw  is  required  to  open 
on  signal;  except  that,  from  6  a.m.  to  9 
a.m.  and  from  3  p.m.  to  6  p.m.,  Monday 
through  Friday  except  Federal  holidays, 
the  draw  opens  on  the  hour  and  half 
hour  and  the  draw  opens  on  demand 
from  9  p.m.  to  5  a.m.  if  at  least  12  hours 
advance  notice  is  given.  This  change 
will  reUeve  vehicular  traffic  congestion 
that  has  increased  dramatically  during 
recent  years,  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  July  1,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street. 
New  Orleans,  Louisiana  70130-3396,  or 
may  be  delivered  to  Room  1313  at  the 
same  address  between  8:00  a.m.  and 
3:00  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (504)  589-2965. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Phil  Johnson,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  argiunents.  Persons  submitting 
conunents  should  include  their  names 
and  addresses,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Coast  Guard  plans  no  public 
hearing.  Persons  may^request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  pubUc  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
comniunications  received  cuid 
determine  a  course  of  final  action  on 
this  proposal.  The  proposal  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Discussion  of  Proposed  Rules 

The  present  regulation  requires  that 
the  bridge  remain  closed  tc  navigation 
from  6  a.m.  to  9  a.m.  and  3  p.m.  to  6 
p.m.,  Monday  through  Friday  except 
Federal  holidays  with  the  draw  opening 
on  the  half  hour  during  these  periods. 
The  Louisiana  Department  of 
Transportation  and  Development  with 
the  support  of  Congressman  Robert  L. 
Livingston  and  many  other  parish  and 
city  officials,  has  requested  the 
elimination  of  the  opening  on  the  half  • 
hour  in  order  to  enhance  vehicular 
traffic  to  cross  the  bridge  during  the 
peak  vehicular  traffic  periods.  Mariners 
will  be  able  to  adjust  to  the  new 
closures  with  little  or  no  inconvenience. 

The  Bonfouca  Bayou,  swingspan 
bridge  at  mile  7.0.  at  Slidell,  St. 
Tammany  Parish,  Louisiana,  has  3.5  feet 
vertical  clearance  above  high  tide  in  the 
closed  to  navigation  position  and  6.7 
feet  above  low  tide  at  the  pivot  pier,  and 
8.2  feet  clearance  above  high  tide  and 
11.4  feet  above  low  tide  at  the  rest  pier. 
Navigation  on  the  waterway  consists  of 
tugs  with  tows,  fishing  vessels,  sailing 
vessels,  and  recreational  craft.  Data 
provided  by  LDOTD  show  that  from 
September  1994  through  September 
1995,  the  nimiber  of  vessels  that  passed 
the  bridge  during  the  proposed  closure 
periods  averaged  1.8  vessels  per  day. 

Data  provided  also  shows  that 
approximately  1532  vehicles  cross  the 
bridge  during  the  proposed  6  a.m.  to  9 
a.m.  closure  and  approximately  2261 
vehicles  cross  the  bridge  during  the 
proposed  3  p.m.  to  6  p.m.  closure. 
Delays  to  this  amount  of  vehicular 
traffic  paralyze  this  section  of  the  city 
for  many  hours. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 


and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory- 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

Since  the  proposed  rule  also 
considers  the  needs  of  local  commercial 
fishing  vessels,  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  t>een  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  bom  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 
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For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  title  33.  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1  The  authority  citation  for  pirt  117 
continues  to  read  as  follows: 

Authority:  33  L  S  C:  499;  49  CFR  1  46,  33 

CFR  1  O^l(g);  sfction  117  255  rilsn  issued 
under  the  authontv  of  Piib.  L  102-587.  106 
Stat  SOStJ 

2  Section  117  433  is  revised  to  read 
as  follows: 

S 1 1 7.433    Bonfouca  B«you. 

The  draw  of  the  S433  bridge,  mile  7.0, 
at  Slidell.  shall  open  on  signal,  except 
that,  from  9  p.m  to  5  am  .  the  draw 
shall  open  on  signal  if  at  least  12  hours 
notice  is  given.  From  6  am.  to  9  a.m. 
and  from  3  p.m.  to  6  p.m.  Monday 
through  Friday  except  Federal  holidays, 
the  draw  need  not  be  opened  for  the 
passage  of  vessels. 

Dated   lanuary  25.  1996. 
R.C.  North. 

Rear  Admiral.  L'  S  Coast  Guard  Commander 
Eighth  Coast  Guard  District. 
!FR  Dot  96-i0821  Filed  4-30-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Dockat  No.  960417113-6113-01] 

RIN  0651-AA82 

Revision  of  Patent  Fees  for  Fiscal  Year 
1997 

agency:  Patent  and  Trademark  Office. 

Commerce 

ACTION:  Notice  of  proposed  rulemaking. 


UMI 


SUMHARY:  The  Parent  and  Trademark 
Office  (PTO)  is  proposing  to  amend  the 
rules  of  practice  in  patent  cases.  Part  1 
of  title  37.  Code  of  Federal  Regulations, 
to  ad)u.st  certain  patent  fee  amounts  to 
reflect  fluctuations  in  the  Consumer 
Price  Index  (CPl)  and  to  recover  costs  of 
operation 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  5,  1996 

A  public  hearing  will  be  held  on 
Wednesday.  June  5.  1996.  at  9:00  a.m. 

Requests  to  present  oral  testimony 
should  be  ret;eived  on  before  June  4, 
1996 

ADDRESSES:  .Address  written  comments 
and  requests  to  present  oral  testimony  to 
the  Commissioner  of  Patents  and 


Trademarks.  Washington.  DC  20231. 
Attention:  Robert  Kopson,  suite  1107, 
Crystal  Park  1.  or  Ify  fax  to  (703)  305- 
8525. 

The  hearing  will  be  held  in  suite  912 
of  Crystal  Park  2.  located  at  2121  Crystal 
Drive,  Arlington.  Virginia. 

Written  comments  and  a  transcript  of 
the  hearing  will  be  available  for  public 
inspection  in  suite  1107  of  Crystal  Park 
1.  located  at  2011  Crystal  Drive, 
Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kopson  by  telephone  at  (703) 
305-8510.  fax  at  (703)  305-8525.  or  by 
mail  marked  to  his  attention  and 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Washington. 
DC  20231 
SUPPl£MENTARY  INFORMATKJN:  This 

proposed  rule  change  is  designed  to 
adjust  PTO  fees  in  accordance  with  the 
applicable  p  ovisions  of  title  35.  United 
Slates  Code;  and  section  10101  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (as  amended  by  section  8001  of 
Public  Law  103-66).  all  as  amended  by 
the  Patent  and  Trademark  Office 
Authorization  Act  of  1991  (Public  Law 
102-204). 

Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35 
U.S.C.  41  and  35  U.S.C.  376.  A  fifty 
percent  reduction  in  the  fees  f>aid  under 
35  U.S.C.  41(a)  and  (b)  by  independent 
inventors,  small  business  concerns,  and 
nonprofit  organizations  who  meet 
prescribed  definitions  is  required  by  35 
U.S.C.  41(h). 

Subsection  41(fl  of  title  35,  United 
States  Code,  provides  that  fees 
established  under  35  U.S.C.  41(a)  and 
(b)  may  be  adjusted  on  October  1.  1992, 
and  every  year  thereafter,  to  reflect 
fluctuations  in  the  Consumer  Price 
Index  for  all  urtwn  consumers  (CPI-U) 
over  the  previous  12  months. 

Section  10101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (amended  by 
section  8001  of  Public  Law  103-66) 
provides  that  there  shall  be  a  surcharge 
on  all  fees  established  under  35  U.S.C. 
41(a)  and  (b)  to  collect  $115  million  in 
fiscal  year  1997. 

Subsection  41(d)  of  title  35.  United 
States  Code,  authorizes  the 
Commissioner  to  establish  fees  for  all 
other  processing,  services,  or  materials 
related  to  patents  to  recover  the  average 
cost  of  providing  these  services  or 
materials,  except  for  the  fees  for 
recording  a  document  affecting  title,  for 
each  photocopy,  and  for  each  black  and 
white  copv  of  a  patent. 

Section  376  of  title  35,  United  States 
Code,  authorizes  the  Commissioner  to 


set  fees  for  patent  applications  filed 
under  the  Patent  Cooperation  Treaty 
(PCT). 

Subsection  41(g)  of  title  35,  United 
States  Code,  provides  that  new  fee 
amounts  established  by  the 
Commissioner  under  section  41  may 
take  effect  thirty  days  after  notice  in  the 
Federal  Register  and  the  Official 
Gazette  of  the  Patent  and  Trademark 
Office. 

Recovery  Level  Determinations 

This  proposed  rule  adjusts  patent  fees 
for  a  planned  recovery  of  $716,723,000 
in  fiscal  year  1997,  as  proposed  in  the 
Administration's  budget  request  to  the 
Congress. 

The  patent  statutory  fees  established 
by  35  U.S.C.  41(a)  and  (b)  are  proposed 
to  be  adjusted  on  October  1, 1996,  to 
reflect  any  fluctuations  occurring  during 
the  previous  12  months  in  the 
Consumer  Price  Index  for  all  urban 
consumers  (CPI-U).  In  calculating  these 
fluctuations.  OMB  has  determined  that 
the  PTO  should  use  CPI-U  data  as 
determined  by  the  Secretary  of  Labor. 
However,  the  Department  of  Labor  does 
not  make  public  the  CPI-U  until 
approximately  21  days  after  the  end  of 
the  month  being  calculated.  Therefore, 
the  latest  CPI-U  information  available  is 
for  the  month  of  February  1996.  In 
accordance  with  previous  rulemaking 
methodology,  the  PTO  uses  the 
Administration's  projected  CPI-U  for 
the  12-month  period  ending  September 
30,  1996.  which  is  3.1  percent.  Based  on 
this  projection,  patent  statutory  fees  are 
proposed  to  be  adjusted  by  3.1  percent. 
Before  the  final  fee  schedule  is 
published,  the  fees  may  be  adjusted 
slightly  based  on  updated  data  available 
from  the  Department  of  Labor. 

Certain  non-statutory  patent 
processing  fees  established  under  35 
U.S.C.  41(d)  and  PCT  processing  fees 
established  under  35  U.S.C.  376  are 
proposed  to  be  adjusted  to  recover  their 
estimated  average  costs  in  fiscal  year 
1996.  Three  patent  service  fees  that  are 
set  by  statute  will  not  be  adjusted.  The 
three  fees  that  are  not  being  adjusted  are 
assignment  recording  fees,  printed 
patent  copy  fees  and  photocopy  charge 
fees. 

The  proposed  fee  amounts  were 
rounded  by  applying  standard 
arithmetic  rules  so  that  the  amounts 
rounded  would  be  convenient  to  the 
user.  Fees  of  $100  or  more  were 
rounded  to  the  nearest  $10.  Fees 
between  $2  and  $99  were  rounded  to  an 
even  number  so  that  any  comparable 
small  entity  fee  would  be  a  whole 
number. 


Workload  Projections 

Determination  of  workload  varies  by 
fee.  Principal  workload  projection 
techniques  are  as  follows: 

Patent  application  workloads  are 
projected  from  statistical  regression 
models  using  recent  application  filing 
trends.  Patent  issues  are  projected  from 
an  in-house  patent  production  model 
and  reflect  examiner  production 
achievements  and  goals.  Patent 
maintenance  fee  workloads  utili2« 
patents  issued  3.5,  7.5  and  11.5  years 
prior  to  payment  and  assume  payment 
rates  of  79  percent,  55  jjercent  and  32 
percent,  respectively.  Service  fee 
workloads  follow  linear  trends  from 
prior  years'  activities. 

General  Procedures 

Any  fee  amount  that  is  paid  on  or 
after  the  effective  date  of  the  fee 
increase  would  be  subject  to  the  new 
fees  then  in  effect.  For  purposes  of 
determining  the  amount  of  the  fee  to  be 
paid,  the  date  of  mailing  indicated  on  a 
proper  Certificate  of  Mailing  or 
Transmission,  where  authorized  under 
37  CFR  1.8,  will  be  considered  to  be  the 
date  of  receipt  in  the  PTO.  A  Certificate 
of  Mailing  or  Transmission  under 
Section  1.8  is  not  "proper"  for  items 
which  are  specifically  excluded  from 
the  provisions  of  Section  1.8.  Section 
1.8  should  be  consuUed  for  those  items 
for  which  a  Certificate  of  Mailing  or 
Transmission  is  not  "proper."  Such 
items  include,  inter  alia,  the  filing  of 
national  and  international  applications 
for  patents  and  the  filing  of  trademark 
applications.  However,  the  provisions  of 
37  CFR  1.10  relating  to  filing  papers  and 
fees  with  an  "Express  Mail"  certificate 
do  apply  to  any  paper  or  fee  (including 
patent  and  trademark  applications)  to  be 
filed  in  the  PTO.  If  an  application  or  fee 
in  filed  by  "Express  Mail"  with  a  proper 
certificate  dated  on  or  after  the  effective 
date  of  the  rules,  as  amended,  the 
amount  of  the  fee  to  be  paid  would  be 
the  fee  established  by  the  amended 
rules. 

In  order  to  ensure  clarity  in  the 
implementation  of  the  new  fees,  a 
discussion  of  specific  sections  is  set 
forth  below. 

Discussion  of  Specific  Rules 

3  7  CFR  1.16    National  Application 
Filing  Fees 

Section  1.16.  paragraphs  (a),  (b),  (d). 
and  (f)-{i).  if  revised  as  proposed,  would 
adjust  fees  established  therein  to  reflect 
fluctuations  in  the  CPI.  Further,  section 
1.16,  if  revised  as  proposed,  would 
remove  the  undesignated  text  following 
paragraph  (d),  and  add  a  new  paragraph 
(k)  including  the  provisions  of  such 


deleted  undesignated  text.  In  addition, 
§  1.16(k)  would  also  be  applicable  to 
any  additional  fees  required  by 
§§1.16(1)  and  (j). 

37  CFR  1.17    Patent  Application 
Processing  Fees 

Section  1.17,  paragraphs  (bHg).  (m). 
(r)  and  (s),  if  revised  as  proposed,  would 
adjust  fees  established  therein  to  reflect 
fiuctuations  in  the  CPI. 

Section  1.17.  paragraphs  (j)  and  (n}- 
(p),  if  revised  as  proposed,  would  adjust 
fees  established  therein  to  recover  costs. 

37  CFR  1.18    Patent  Issue  Fees 

Section  1.18,  paragraphs  (a)-(c),  if 
revised  as  proposed,  would  adjust  fees 
established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1 .20    Post-Issuance  Fees 

Section  1.20,  paragraphs  (c).  (i),  and 
(j),  if  revised  as  proposed,  would  adjust 
fees  established  therein  to  recover  costs. 

Section  1.20.  paragraphs  (e)-(g),  if 
revised  as  proposed,  would  adjust  fees 
established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1 .21    Miscellaneous  Fees  and 
Charges 

Section  1.21,  paragraph  (a)(1),  if 
revised  as  proposed,  would  establish  a 
non-refundable  application  fee  which 
reflects  the  costs  of  processing  an 
application  for  the  registration 
examination  Currently,  the  PTO 
evaluates  and  processes  the  applications 
of  individuals  who  do  not  qualify  for 
admission  or  those  who  withdraw  from 
the  examination,  but  generally  refunds 
the  examination  fee  to  such  applicants. 
Thus,  other  fee  payers  bear  the  costs  of 
this  evaluation  and  proce.ssing.  The 
proposed  amendment  would  shift  the 
expense  of  evaluating  applications  to  all 
applicants.  In  order  to  offset  the 
proposed  application  fee,  the 
examination  fee  is  proposed  to  be 
slightly  decreased. 

Section  1.21,  paragraphs  (a)(3)  and 
(a)(6),  if  revised  as  proposed,  would 
adjust  fees  established  therein  to  recover 
costs. 

37  CFR  1.445    International 
Application  Filing,  Processing,  and 
Search  Fees 

Section  1.445.  paragraph  (a),  if  revised 
as  proposed,  would  adjust  the  fees 
authorized  by  35  U.S.C.  376  to  recover 
costs  and  reflect  current  business 
practices.  • 

3  7  CFR  1.482    Intern  ation  al 
Preliminary  Examination  Fees 

Section  1.482,  paragraphs  (a)(l)(i), 
(a)(l)(ii),  and  (a)(2)(ii),  if  revised  as 


proposed,  would  adjust  the  fees 
authorized  by  35  U.S.C.  376  to  recover 
costs. 

3  7  CFR  1 .492    National  State  Fees 

Section  1.492,  paragraphs  (a),  (b)  and 
(d),  if  revised  as  proposed,  would  adjust 
fees  established  therein  to  reflect 
fluctuations  in  the  CPI. 

Other  Considerations 

This  proposed  rule  change  is  in 
conformity  with  the  requirements  of 
Executive  Order  12612,  and  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3501.  et  seq.  This  rulemaking 
contains  no  information  collection 
within  the  meaning  of  the  Paperwork 
Reduction  Act.  This  proposed  rule  has 
been  determined  not  to  be  significant  for 
purposes  of  Executive  Order  12866.  The 
PTO  has  determined  that  this  proposed 
rule  change  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
proposed  rule  change  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act.  Pub.  L.  96-354).  The 
proposed  rule  change  increases  fees  to 
reflect  the  change  in  the  CPI  as 
authorized  by  35  U.S.C.  41(f).  Further, 
the  principal  impact  of  the  major  patent 
fees  has  already  been  taken  into  account 
in  35  U.S.C.  41(h).  which  provides  small 
entities  with  a  50-percent  reduction  in 
the  major  patent  fees. 

A  comparison  of  existing  and  new  fee 
amounts  is  included  as  an  Appendix  to 
this  notice  of  proposed  rulemaking. 

Lists  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble,  the  PTO  is  proposing  to 
amend  title  37  of  the  Code  of  Federal 
Regulations,  Part  1,  as  set  forth  beiow. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  would  continue  to  read  as 
follows; 

Authority:  35  U.S.C  6.  unless  otherwise 
noted. 

2.  Section  1.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b). 
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(d),  and  (f)  through  (i).  and  adding  a 
new  paragraph  (m)  to  read  as  follows: 


§1.19    NflHonsI  appllcfltlofi  iNinQ 

(a)  Basic  fee  for  tiling  each  application 
for  an  original  patent,  except 
provisional,  design  or  plant 
applications: 

By  a  small  entity  (S  1  9(f)) $385.00 

By  other  than  a  small  entity $770.00 

(b)  In  addition  to  the  basic  filing  fee 
in  an  original  application,  except 
provisional  applications,  for  filing  or 
later  presentation  of  each  independent 
claim  in  excess  of  3: 

By  a  small  entity  (§  1.9(f)) $40.00 

By  other  than  a  small  entity $80.00 

*  •  •  *  • 

(d)  In  addition  to  the  basic  filing  fee 
in  an  original  application,  except 
provisional  applications,  if  the 
apphcation  contains,  or  is  amended  to 
contam.  multiple  dependent  claim(s), 
per  application: 

By  a  small  entity  (§  1  9(0) $130  00 

By  other  than  a  small  entity $260.00 

(0  Basic  fee  for  filing  each  design 
application: 

By  a  small  entity  (§  1  9(f)) $160.00 

By  other  than  a  small  entity $320.00 

(g)  Basic  fee  for  filing  each  plant 
application,  except  provisional 
applications: 

By  a  small  entity  (§  1  9(0) $265.00 

By  other  than  a  small  entity $530.00 

(h)  Basic  fee  for  filing  each  reissue 
application: 

By  a  small  entity  (§  1  9(fl)  $385.00 

By  other  than  a  small  entity $770  00 

(i)  In  addition  to  the  basic  filing  fee 
in  a  reissue  application,  for  filing  or 
later  presentation  of  each  independent 
claim  which  is  in  excess  of  the  number 
of  independent  claims  in  the  original 
patent: 

Bv  a  small  entity  (S  1  9(01 $40.00 

By  other  than  a  small  entity $80.00 


(m)  If  the  additional  fees  required  by 
paragraphs  (b),  (c),  (d).  (i)  and  ())  of  this 
section  are  not  paid  on  filing  or  on  later 
presentation  of  the  claims  for  which  the 
additional  fees  are  due,  they  must  be 
paid  or  the  claims  must  be  canceled  b\- 
amendment,  prior  to  the  expiration  of 
the  time  period  set  for  reply  by  the 
Office  in  any  notice  of  fee  deficiency. 

3.  Section  1.17  is  proposed  to  be 
amended  by  revising  paragraphs  (b) 
through  (g),  (j),  (m)  through  (p),  (r).  and 
(s)  to  read  as  follows: 

§1,17    Patent  application  proc««aing  t—». 


UMI 


(b)  Extension  fee  for  response  within 
second  month  pursuant  to  §  1.136(a): 

By  a  small  entity  (§  1.9(f)) S19S.0O 

By  other  than  a  small  entity $390.00 

(c)  Extension  fee  for  response  within 
third  month  pursuant  to  §  1.136(a): 

By  a  small  entity  (§  1.9(f)) $465.00 

By  other  than  a  small  entity $930.00 

(d)  Extension  fee  for  response  within 
fourth  month  pursuant  to  §  1.136(a): 

By  a  small  entity  (§  1.9(0) $735.00 

By  other  than  a  small  entity $1,470.00 

(e)  For  filing  a  notice  of  appeal  from 
the  examiner  to  the  Board  of  Patent 
Appeals  and  Interferences: 

By  a  small  entity  (§  1.9(0) $150.00 

By  other  than  a  small  entity $300.00 

(f)  In  addition  to  the  fee  for  filing  a 
notice  of  appeal,  for  filing  a  brief  in 
support  of  an  app)eal; 

By  a  small  entity  (§  1.9(0) $150.00 

By  other  than  a  small  entity $300.00 

(g)  For  filing  a  request  for  an  oral 
hearing  before  the  Board  ot  Patent 
.Appeals  and  Interferences  in  an  appeal 
under  35  U.S.C.  134: 

By  a  small  entity  (§  1.9(0) $130.00 

By  other  than  a  small  entity $260.00 

*  *  ft  *  * 

(j)  For  filing  a  petition  to  institute  a 
public  use  proceeding  under 

§  1  292  $1,470.00 

*  •  *  •  • 

(m)  For  filing  a  petition: 

(1)  For  revival  of  an  unintentionally 
abandoned  apphcation,  or 

(2)  For  the  unintentionally  delayed 
payment  of  the  fee  for  issuing  a  patent: 

By  a  small  entity  (§1.9(0) $645.00 

By  other  than  a  small  entity $1,290.00 

(n)  For  requesting  publication  of  a 
statutory  invention  registration  prior  to 
the  mailing  of  the  first  examiner's  action 
pursuant  to  §  1.104 — $900.00  reduced 
by  the  amount  of  the  application  basic 
fifing  fee  paid. 

(o)  For  requesting  publication  of  a 
statutory  invention  registration  after  the 
mailing  of  the  first  examiner's  action 
pursuant  to  §  1.104 — $1,790.00  reduced 
by  the  amount  of  the  application  basic 
filing  fee  paid. 

(p)  For  submission  of  an  information 
disclosure  statement  under 

§1  97(t) S230.00 

*  *  •  •  • 

(r)  For  entry  of  a  submission  after 
final  rejection  under  §  1.129(a): 

By  a  small  entity  (§  1  9(0) $385.00 

By  other  than  a  small  entity $770.00 

(s)  For  each  additional  invention  to  be 
examined  under  §  1.129(b): 

By  a  small  entity  (§  1.9(0) $385.00 


By  other  than  a  small  entity $770,00 

4.  Section  1,16  is  proposed  to  be 
revised  to  read  as  follows: 

11.18   PaiMrt  inue  feet. 

(a)  Issue  fee  for  issuing  each  original 
or  reissue  patent,  except  a  design  or 
plant  patent: 

By  a  small  entity  ($  1.9(0) $645.00 

By  other  than  a  small  entity $1,290.00 

(b)  Issue  fee  for  issuing  a  design 
patent: 

By  a  small  entity  (§  1.9(0) $220.00 

By  other  than  a  small  entity $440.00 

(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (§1.9(0) $325.00 

By  other  than  a  small  entity $650.00 

5.  Section  1.20  is  proposed  to  be 
amended  by  revising  paragraphs  (c),  (e) 
through  (g),  (i)(l).  (i)(2).  and  (j)  (1) 
through  (3]  to  read  as  follows: 

§1.20    Poet  Iseuance  fees. 

•  *        •        •        • 

(c)  For  filing  a  request  for 
reexamination 

(51.510(a)) $2,460.00 

•  *  *  •  * 

(e)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12,  1980,  in  force 
beyond  four  years;  the  fee  is  due  by 
three  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.9(0) $510.00 

By  other  than  a  small  entity $1,020.00 

(fl  For  maintain  an  original  or  reissue 
patent,  except  a  design  or  plant  patent, 
based  on  an  application  filed  on  or  after 
December  12,  1980,  in  force  beyond 
eight  years;  the  fee  is  due  by  seven  years 
and  six  months  after  the  original  grant: 

By  a  small  entity  (§  1.9(0) $1,025.00 

By  other  than  a  small  entity $2,050.00 

(g)  For  maintaining  an  original  reissue 
patent,  except  a  design  or  plant  patent, 
based  on  an  apphcation  filed  on  or  after 
December  12,  1980,  in  force  beyond 
twelve  years;  the  fee  is  due  by  eleven 
years  and  six  months  after  the  original 
grant: 

By  a  small  entity  (§  1.9(0) $1,540.00 

By  other  than  a  small  entity $3,080.00 

(i)'   *   * 

(1)  Unavoidable S680.00 

(2)  Unintentional $1,600.00 

(j)*    *    * 

(1)  Application  for  extension  under 
§1.740 $1,090.00 

(2)  Initial  application  for  interim 
extension  under  §  1.790 $410.00 

(3)  Subsequent  application  for  interim 


extension  under  §  1.790 $210.00 

6.  Section  1.21  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1), 
(a)(3),  and  (a)(6]  to  read  as  follows: 

§1.21    NHaceNaneous  fees  and  charge*. 

•  *        •        •        • 

(a)  *  *  * 

(1)  For  admission  to  examination  for 
registration  to  practice: 

(i)  Application  Fee 

(non-refundable) $40.00 

(ii)  Registration  examination  fee $300.00 

•  •         •         •         « 

(3)  For  reinstatement  to  practice $40.00 

»         *         •         »         * 

(6)  For  requesting  regrading  of  an 
examination  imder  §  10.7(c): 

(i)  Regarding  of  A.M.  section  (PTO 

Practice  and  Procedure) $225.00 

(ii)  Regarding  P.M.  section  (Claim 

Drafting) $530.00 

***** 

7.  Section  1.445  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.445    International  application  filing, 
processing  and  search  fees. 

(a)  The  following  fees  and  charges  for 
international  applications  are 
established  by  the  Commissioner  under 
the  authority  of  35  U.S.C.  376: 

(1)  A  transmittal  fee  (see  35  U.S.C. 

361(d)  and  PCT  Rule  14) $230.00 

(2)  A  search  fee  (see  35  U.S.C.  361(d) 
and  PCT  Rule  16): 

(i)  Where  a  corresponding  prior  United 
States  National  application  filed 
under  35  U.S.C.  111(a)  with  the 
-  filing  fee  under  37  CFR  1.16(a)  has 
been  filed $440.00 

(ii)  For  all  situations  not  provided  for 

in  (a)(2)(i)  of  this  section $680.00 

(3)  A  supplemental  search  fee  when 
required,  per  additional  invention 
$200.00 

•  *  *  •  • 

8.  Section  1.482  is  proposed  to  be 
amended  by  revising  paragraphs 
(a)(l)(i).  ra)(l)(i).  and  (a)(2)(ii)  to  read  as 
follows: 


§1.482 
exaininailon 


(a) 
(1) 


*  *  * 

*  *  • 


(i)  Where  an  international  search  fee  as 
set  forth  in  §  1.445(a)(2)  has  been 
paid  on  the  international 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
International  Searching  Authority, 
a  preliminarv  examination  fee  of 
.'. $480.00 

(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  State:  Patent  and 
Trademark  Office,  a  preliminary 
examination  fee  of $730.00 

(2)  •  *  • 
(i)  •  •  • 

(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other 
than  the  United  Sutes  Patent  and 
Trademark  Office $260.00 

•  «  *  •  * 

9.  Section  1.492  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
and  (d)  to  read  as  follows: 


§1.492    National  stage  fees. 

***** 

(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  on  the 
international  apphcation  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  enUty  (§  1.9(0) $350.00 

By  other  than  a  small  entity $700.00 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 
in  §  1.445(a)(2)  has  been  paid  on  the 
international  apphcation  to  the  United 
States  Patent  and  Trademark  Office  as 
an  International  Searching  Authority: 

By  a  small  entity  (§  1.9(0) $385.00 

By  other  than  a  small  entity $770.00 


(3)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  and  no 
intematicmal  search  fee  as  set  forth  in 

§  1 .445(a)(2)  has  been  paid  on  the 
intematicmal  apphcation  to  the  United 
Sutes  Patent  and  Trademark  Office: 

By  a  small  enUty  (§  1 .9(0) $520.00 

By  other  than  a  small  entity Sl.040.00 

(4)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademarie  Office  and 
the  international  preliminary 
examination  report  states  that  the 
criteria  of  novelty,  inventive  step  (non- 
obviousness),  and  industrial 
applicabihty,  as  defined  in  PCT  Article 
33  (1)  to  (4)  have  been  satisfied  for  all 
the  claims  presented  in  the  apphcation 
entering  the  national  stage  (see 

§  1.496(b)): 

By  a  small  entity  (§19(0) $4«.00 

By  other  than  a  small  entity $96.00 

(5)  Where  a  search  report  on  the 
international  apphcation  has  been 
prepared  by  the  European  Patent  Office 
or  the  Japanese  Patent  Office: 

By  a  small  entity  (§  1.9(0) $455.00 

By  other  than  a  small  entity $910.00 

(b)  In  addition  to  the  basic  national 
fee.  for  fiUng  or  later  presentation  of 
each  independent  claim  in  excess  of  3: 

By  a  small  entity  (§  1.9(0) **0  00 

By  other  than  a  small  entity $80.00 

***** 

(d)  In  addition  to  the  basic  national 
fee,  if  the  apphcation  contains,  or  is 
amended  to  contain  a  multiple 
dependent  claim(s),  per  application: 

By  a  small  entity  (§  19(0) 5130.00 

By  other  than  a  small  entity $260.00 

*  •  •  •  • 

April  24.  1996 

Bruce  A.  Lehman. 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks 


Note— The  following  appendix  will  not  appear  in  the  Code  of  Federal  Regulations. 
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37  CFR  Sec. 


1.16(a) 
1.16(a) 
1.16(b) 
1.16(b) 
1,16(0) 
1.16(c) 
1.16(d) 
1.16(d) 
1.16(e) 
1.16(e) 


Description 


Pre-Oct 
1996 


Od  1996 


Basic  Filing  Fee  

Basic  Filing  Fee  (Small  Entity)  

Independent  Claims 

Independent  Claims  (Small  Entity)  

Claims  in  Excess  of  20 

Claims  in  Excess  of  20  (Small  Entity)  

Multiple  Dependent  Claims 

Multipie  Dependent  Claims  (Small  Entity)  . 

Surcharge — Late  Filing  Fee 

Surcharge— Late  Filing  Fee  (Small  Entity) 


S750 

375 

78 

39 

22 

11 

250 

125 

130 

65 


S770 

385 

80 

40 


260 
130 
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Description 


1  16(f) Design  Filing  Fee 

1.16(f) Design  Filing  Fee  (Small  Entity) 

1  16(g) pliant  Filing  Fee 

16(g) j  Plant  Filing  Fee  (Small  Entity)  ... 

16(h)  j  Reissue  Filing  Fee 

16(h)  i  Reissue  Filing  Fee  (Small  Entity) 

16(1) 

I6(i) 

I6(j) 


Pre-Oct 
1996 


Reissue  Independent  Claims 

Reissue  Independent  Claims  (Small  Entity) 

Reissue  Claims  in  Excess  of  20 


1  I6(j)  I  Reissue  Claims  in  Excess  of  20  (Small  Entity)  . 

1  i6(k)  Provisional  Application  Filing  Fee  

1  I6(k)  Provisional  Apjalicaoon  Filing  Fee  (Small  Entity) 


16(1) 
16(1) 


Surcharge — Ircomptete  Provisional  App.  Filed 
Surcharge — Incomplete  Provisional  App.  Filed  (Small  En--j?j^ 
tity). 

17(a) I  Extension — First  Month  

17(a) I  Extension — First  Month  (Small  Entity) 

17(b) I  Extension — Second  Month  

17(b) I  Extension— SecorxJ  Month  (Small  Entity) 

17(c)  ;  Extension — Third  Month  

17(c)  !  Extension — Third  Month  (Smalt  Entity)   ... 

17(d) I  Extension — Fourth  Month  

17(d)  Extension — Fourth  Month  (Small  Entity)  . 


Notice  of  Appeal 

Notice  of  Appeal  (Small  Entity) 

Filing  a  Brief 


1  '  7(6)  

1.17(e) 

1 .1 7(f) » 

1.17(f) I  Filing  a  Brief  (Small  Entity)  

1  17(g) Request  for  Oral  Hearing  

1  17(g) I  Request  for  Oral  Heanng  (Small  Entity) 

1  17(h) : I  Petition — Not  All  Inventors 

1  17(h) I  Petition — Con-ection  of  Inventorship  

i.i7(ri) Petition — Decision  on  Questions  


1  17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1.17(h) 
1  17(h) 
1.17(h) 
1  17(h) 


Petition — Suspend  Rules 

Petition — Expedited  License , 

Petition — Scope  of  License  

Petition — Retroactive  License 

Petition — Refusing  Maintenance  Fee  

Petition — Retusir>g  Maintenance  Fee — Expired  Patent 

Petition — Interference  

Petition — Reconsider  Interference 


1.17(h) \  Petition — Late  Filing  of  Interference 

1.20(b)  I  Petition — Correction  of  Inventorship 

1  17(h) I  Petition— Refusal  to  Publish  SIR  

1  17(0  I  F'etition — For  Assignment  

1  I7(i)  !  Petition — For  Application 

M7(i) 
1.17(1) 
1.17(1) 
1.17(1) 
1.17(1) 


Petition— Late  Priority  Papers 

Petition — Suspend  Action  

Petition — Divisional  Reissues  to  Issue  Separately 

Petition — For  Interference  Agreement 

Petition — Amendment  After  Issue  


1.1 7(i) ;  Petition — Withdrawal  After  Issue  

i.i7(i)  Petition — Defer  Issue  

1.17(0  I  Petition — Issue  to  Assignee 

1  17(0  -> Petition — Accord  a  Filing  Date  Under  §1.53 

1  17(0 ■ Petition — Accord  a  Filing  Date  Under  §1.62 

1.1 7(1) !  Petition — Make  Application  Special 

1.1 7(j)  1  Petition — Putilic  Use  Proceeding 

1  I7(k) I  Non-English  Specification 

1 . 1 7(1) 

1.17(1)  


.I7(m) 
I7(m) 

.17(n)  . 
.17(0)  . 
.I7(p). 

.I7(q)  . 
17(q)  . 
.I7(q)  . 


Petition — Revive  Abandoned  AppI 

Petition — Revive  Abandoned  Apjsl.  (Small  Entity) 

Petition — Revive  Unintentionally  Abandoned  AppI 

Petition — Revive  Unmtent  Abandoned  AppI.  (Small  En- 
tity). 

SIR— Prior  to  Examiner's  Action  

SIR — After  Examiner's  Action 

Submission  of  an  Information  Disclosure  Statement 
(§1.97). 

Petition — Correction  of  Inventorship  (Prov.  App.)  

Petition— Accord  a  filing  date  (Prov.  App.) 

Petition — Entry  of  submission  after  final  rejection  (Prov. 
App.). 


Oct  1996 


310 

320 

155 

160 

510 

530 

255 

265 

750 

770 

375 

385 

78 

80 

39 

40 

22 

— 

11 

— 

150 

— 

75 

— 

50 

— 

f*r    25 

— 

110 



55 

— 

380 

390 

190 

195 

900 

930 

450 

465 

1,400 

•  1.470 

700 

735 

290 

300 

145 

150 

290 

300 

145 

150 

250 

260 

125 

130 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— . 

130 

— 

130 

— 

130 

— 

130 

— 

130 

— > 

130 

— 

130 

130 

130 

■mm. 

130 

_ 

130 

— 

130 

— > 

130 

._ 

130 

— 

130 

— 

130 



1,430 

1,470 

130 

— 

110 

— 

55 

— 

1,250 

1.290 

625 

645 

870 

900 

1,740 

1.790 

220 

230 

50 

.^ 

50 

— . 

50 

~~ 
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Description 


Pre-Oct 
1996 


Oct  1996 


1.1 7(r)  . 
1.17(r)  . 

1.17(8)-. 

1.1 7(s)  . 


I.i8<a) 

1.18(a) 

1.18(b) 

1.18(b) 

1.18(c) 

1.18(c) 

l.19(a)(1)(i)  ., 
i.i9(a)(l)(ii) 

l.i9(a)(.l)(iii) 
1.19(a)(2)  .... 
l.19(a)(3)(i)  . 
I.l9(b)(l)(i)  . 
1.19(b)(1)(ii) 
1.19(b)(2)  .... 


1.19(b)(3) 
1.19(b)(4) 


1.19(c) 
1.19(d) 
1.19(e) 

1.19(f)  . 
1.19(g) 


1.19(h)  .... 
1.20(a)  .... 
120(c)  .... 
1.20(d)  .... 
1.20(d).... 
1.20(e)  .... 
1.20(e)  .... 

1.20(f) 

120(f) 

120(g)  .... 

1.20(g).... 

120(h)  .... 

120(h)  .... 

120(i)(1) 

120(i)(2) 

1.20(j)(1) 

120(j)(2) 

1.20(D(3) 


121(a){1)(i)  . 
121(a)(1)(ii) 
121(a)(2)  .... 
121(a)(3)  .... 
121(a)(4)  .... 
121(a)(4)  .... 
121(a)(5)  ... 
121(a)(6)(i) 
121(a(6)(ii) 
121(b)(1)  ... 
121(b)(2)  ... 
121(b)(3)  ... 

121(c) 

1.21(d) 

121(e) 

121(g) 

121(h) 

I21(i) 

121(J) 

121(k) 


Filing  a  submission  after  final  rejection  (1.129(a))  

Filing  a  submission  after  final  rejection  (1.129(a))  (Smal 
Entity). 

I  Per  atkf\  irtvention  to  be  examined  (1 .129(b)) 

Per  add*l  invention  to  be  examined  (1.129(b))  (Small  En- 
I     tity). 

Issue  Fee 

I  Issue  Fee  (SmaH  Entity)  

Design  Issue  Fee , 

Design  Issue  Fee  (Small  Entity)  

1  Plant  Issue  Fee 

i  Plant  Issue  Fee  (Small  Entity) 

j  Copy  of  Patent 

I  Patent  (3opy— Overnight  delivery  to  PTO  Box  or  over- 
!      night  fsu. 

I  Patent  Copy  by  Expedited  Mail  or  Fax— Exp.  service  

{  Plant  Patent  C<3py 

I  Copy  of  Utility  or  SIR  in  CokK  

:  Certified  Copy  of  Patent  Application  as  Filed  

I  Certified  Copy  of  Patent  Application  as  Filed.  Expedited 

Cert  or  Uncert.  Copy  of  Patent-Related  Filed  Wrapper/ 
I     Contents. 

i  Cert  or  Uncert.  Copies  of  Office  Fiecords,  per  Document 
i  For  Assignment  Records.  Abstract  of  Title  and  Certifi- 
cation. 

j  Library  Service 

I  List  of  Patents  in  Subclass 

j  Uncertified  Statement-Status  of  Maintenance  Fee  Pay- 
j      ment. 

I  Copy  of  Non-U.S.  Patent  Document  

I  Coniparing  and  Certifying  Copies,  Per  Document,  Per 
Copy. 

Duplicate  or  Corrected  Filing  Receipt  

Certificate  of  Correction — 

Reexamination 

Statutory  Disclaimer 

StatiJtory  Disclaimer  (Small  Entity) 

Maintenance  Fee — 3.5  Years 

Maintenance  Fee— 3.5  Years  (SmaH  Entity)  

MaintenarKe  Fee— 7.5  Years 

Maintenance  Fee— 7.5  Years  (SmaH  Entity  

Maintenance  Fee— 1 1 .5  Years 

Maintenance  Fee— 1 1 .5  Years  (Smafl  Entity)  

Surcharge — Maintenance  Fee— 6  Monttis  

Surcharge— Maintenance  Fee— 6  Montfis  (Small  Entity) 

Surcharge — Maintenance  After  Expiration — Unavoidable 

Surcharge — Maintenance  After  Expiration — Unintentional 

Extension  of  Temriof  Patent  Under  1.740  

Initial  Application  for  Interim  Extension  Under  1.790  

Subsequent   Application   for   Intenm   Extension   Under 
1.790. 

Application  Fee  (non-refundable)  

Registration  examination  fee  

Registration  to  Practice  

Reinstatement  to  Practice  

Certificate  of  Good  StancSng  

(Certificate  of  Good  Standing,  Suitable  Framing 

Review  of  Decision  of  Director,  OED  

Regrading  of  P.M.  section  (Claim  Drafting)  

Regrading  of  A.M.  section)  PTO  Practice  and  Procedure 

Establish  Deposit  Account 

Service  Charge  Betow  Minimum  Balance  

Service  Charge  Below  Minimum  Balance  

Filing  a  Disclosure  Document 

Box  Rental  

International  Type  Search  Report  

Self-Service  Cofsy  Charge  

Recording  Patent  Property  

Publication  in  the  OG  

Labor  Ctnarges  for  Sen/ices 

Unspecified  Otfier  Sen/ices  


750 
375 


770 
385 


750  1 

770 

375 

.•Wi 

1250 

1290 

62S 

645 

430 

440 

215 

220 

630 

650 

316 

325 

3 

— 

6 

— 

25 



12  ' 

— 

24 

— 

15 

— 

30! 

— 

150 

— 

1 

25 



25 

— 

50 

— 

1        3 

— 

10 

— 

25 



i       25 

— 

25 

._ 

100 

— 

2.390 

2,460 

110 

— 

55 

— 

990 

1.020 

495 

510 

1,990 

2,050 

995 

1,025 

2.990 

3,080 

1,495 

1,540 

130 

— 

65 

— 

660 

680 

1,550 

1,600 

1,060 

1,090 

400 

410 

200 

1       210 



40 

310 

300 

100 

— 

15 

1        40 

10 

1 

20 

130 

— 

130 

226 

130 

530 

10 

— 

25 

— 

25 

>— 

10 

— 

SO 

— 

40 

— 

26 

— 

40 

— - 

25 

— > 

30 

— 

{') 

— 

19230 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No.  85  /  Wednesday.  May  1.  1996  /  Proposed  Rules 


19231 


Appendix  A— Comparison  of  Existing  and  Revised  Fee  Amounts— Continued 


37  CFR  Sec. 


1.2l(k) 

121(1)  

1.21(m) 

1.21  (n) 

1.21(0) 

1.24  

1.296  

1.445(a)(1)  .., 
i.445(a)(2)(i) 
i.445(a)(2)(ii) 
1.445(a)(3)  ., 
1  482(a)(i)(i) 
1.482(a)(1)(ii) 
l.482(a)(2)(i) 
1.482(a)(2)(M) 
1.492(a)(1)  .. 
1.492(a)(1)  .. 
1.492(a)(2)  . 
1.492(a)(2)  .. 
1.492(a)(3)  . 
1  492(a)(3)  . 
1.492(a)(4)  .. 
1.492(a)(4)  . 
1.492(a)(5)  .. 
1.492(a)(5) 


Description 


Terminal  Use  APS-CSIR  (per  hour)  

Retaining  abandoned  application  

Processing  Returned  Checks  

Handling  Fee— Incomplete  Application  

Terminal  Use  APS-TEXT 

Coupons  for  Patent  and  Trademark  Copies  

Handling  Fee— Withdrawal  SIR 

Transmittal  Fee  

PCT  Search  Fee— Pnor  U.S.  Applk:ation 

PCT  Search  Fee — No  U.S.  Application 

Supplemental  Search  

Preliminary  Exam  Fee  

Preliminary  Exam  Fee  

Additional  invention  

Additional  Invention  

Preliminary  Examining  Authority 

Preliminary  Examining  Authonty  (Small  Entity)  

Searching  Auttx)nty  

Searching  Authonty  (Small  Entity) 

PTO  Not  ISA  nor  IPEA  

PTC  Not  ISA  nor  IPEA  (Small  Entity)  

Claims— IPEA  

Claims— IPEA  (Small  Entity)  

Filing  with  EPO/JPO  Search  Report  

Filing  with  EPO/JPO  Search  Report  (Small  Entity) 

l.492(bj  ..' i  Claims — Extra  Individual  (Over  3)  

l"492(b) i  Claims— Extra  Individual  (Over  3)  (Small  Entity)  ... 

Claims— Extra  Total  (Over  20)  

Claims— Extra  Total  (Over  20)  (Small  Entity)  

Claims — Multiple  Dependents  

Claims — Multiple  Dependents  (Small  Entity) 

Surcharge  

Surcharge  (Small  Entity) 

English  Translation— Atter  20  Months 

Application  for  Registration,  Per  Class 

Annendment  to  Allege  Use,  Per  Class 

Statement  of  Use,  Per  Class 

Extension  for  Filing  Statement  of  Use,  Per  Class  .. 

Application  for  Renewal,  Per  Class 


Pre-Oct 
1996 


1.492(c) 

1.492(c) 

1.492(d) 

1.492(d) 

1.492(e) 

1  492(e) 

1.492(f) 

2  6(a)(1)  

2.6(a)(2)  

2.6(a)(3)  

2.6(a)(4)  

2.6(a)(5)  , 

2.6(a)(6)  Surcharge  for  Late  Renewal,  Per  Class 


2.6(a)(7)  

2.6(a)(8)  

2.6(a)(9)  

2.6(a)(l0)  

2.6(a)(1 1 )  

2.6(a)(12)  

2.6(a)(l3)  

2.6(a)(14)  ; 

2  6(a)(l5)  I  Petitions  to  the  Commissioner 

2.6(a)(i6)  I  Petition  to  Cancel,  Per  Class  

2.6(a)(i7)  I  Notice  of  Opposition,  ■>er  Class  

2.6(a)(l8)  i  Ex  Parte  Appeal  to  the  TTAB,  Per  Class 

2.6(a)(19)  Dividing  an  Applcatkxi,  Per  New  Application  Created 

2  5(b)(1)(i)  

2.6(b)(  1  )(ii)  


Publication  of  Mark  Under  §  12(c),  Per  Class 

Issuing  New  Certificate  of  Registration  

Certificate  of  Correction  of  Registi'anfs  Error  

Filing  Disclaimer  to  Registration 

Filing  Disclaimer  to  Registt^ation 

Filing  Affidavit  Under  Section  8,  Per  Class  

Filing  Affidavit  Under  Section  15,  Per  Class  

Filing  Affidavit  Under  Sections  8  &  15,  Per  Class 


Copy  of  Registered  Mark 

Copy  of  Registered  Mark,  overnight  delivery  to  PTO  box 

or  fax. 
Copy  of  Reg.  Mark  Ordered  Via  Exp.  Mail  or  Fax,  Exp. 
Svc. 

2.6(b)(2)(0  i  Certified  Copy  of  TM  Application  as  Filed 

2.6(b)(2)(ii)  ^ Certified  Copy  of  TM  Application  as  Filed,  Expedited  

Cert,  or  Uncert.  Copy  of  TM-Related  File  Wrapper/Con- 


2.6(b)(1)(iiO 


2.6(b)(3) 


UMI 


2.6(b)(4)( 

2.6(b)(4)(ii)  I  Cen.  Copy 

dited 
2.6(b)(5) 
2.6(b)(6) 
2.6(b)(6) 
2.6(b)(7) 
2.6(b)(8) 
2.6(b)(9) 


tents. 

Cert.  Copy  of  Registered  Mark,  Title  or  Status 

of  Registered  Mark,  Titie  or  Status— Expe- 


Certified  or  Uncertified  Copy  of  TM  Records  

Recording  Trademark  Property,  Per  Mark,  Per  DocunDent 
For  Second  and  Suissequent  Marks  in  Same  Document 

For  Assignment  Records,  Abstracts  of  Title  and  Cert  

Terminal  Use  X-SEARCH  

Self-Service  Copy  Charge  


Oct  1996 


50 
130 
50 
130 
40 
3 
130 
220 
430 
660 
190 
470 
710 
140 
250 
680 
340 
750 
375 
1.010 
505 
94 
47 
880 
440 
78 
39 
22 
11 
250 
125 
130 
65 
130 
245 
100 
100 
100 
300 
100 
100 
100 
100 
100 
100 
100 
100 
200 
100 
200 
200 
100 
100 
3 
6 

25 

15 
30 
50 

10 
20 

26 

40 
25 
25 

40 
0.25 


230 
440 
680 
200 
480 
730 

260 

700 

350 

770 

385 

1,040 

520 

96 

48 

910 

455 

80 

40 


260 
130 
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Description 


2.6(b)(10) 
2.6(b)(11) 


Labor  Chiarges  for  Services 
Unspecified  Other  Servnes 


Pre-Oct 
1996 


Oct  1996 


30 

(') 


^  Actual  Cost. 

— These  fees  are  not  affected  by  this  rulemaking. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-6466-e] 

Air  Quality:  Revision  to  Definition  of 
Volatile  Organic  Compounds- 
Exclusion  of  HFC  43-1  Omee  and  HCFC 
225ca  and  cb 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to  revise 
EPA's  definition  of  volatile  organic 
compounds  (VOC)  for  purposes  of 
preparing  State  implementation  plans 
(SIP's)  to  attain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
under  title  I  of  the  Clean  Air  Act  (Act) 
and  for  the  Federal  implementation  plan 
(FIP)  for  the  Chicago  ozone 
nonattaiimient  area.  This  proposed 
revision  would  add  HFC  43-1  Omee  and 
HCFC  225ca  and  cb  to  the  Ust  of 
compounds  excluded  from  the 
definition  of  VOC  on  the  basis  that  these 
compounds  have  negligible  contribution 
to  tropospheric  ozone  formation. 
DATES:  Comments  on  this  proposal  must 
be  received  by  May  31. 1996.  Requests 
for  a  hearing  must  be  submitted  by  May 
31.  1996. 

ADDRESSES:  Comments  should  be 
submitted  in  duplicate  (if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-95-37.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  proposal,  the 
scope  of  which  is  discussed  below. 

Public  Hearing:  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  Research  Triangle  Park,  North 
Carolina.  Persons  wishing  to  request  a 
public  hearing,  wanting  to  attend  the 
hearing,  or  vnshing  to  present  oral 
testimony  should  notify  Mr.  William 
Johnson.  Air  Quality  Strategies  and 
Standards  Division  (MD-15), 


Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Ci-olina 
27711.  telephone  (919)  541-5245.  The 
EPA  will  publish  notice  of  a  hearing,  if 
requested,  in  the  Federal  Register.  Any 
hearing  will  be  strictly  limited  to  the 
subject  matter  of  the  proposal,  the  scope 
of  which  is  discussed  below.  This  action 
is  subject  to  the  procedural 
requirements  of  section  307(d)(1)  (B),  0). 
and  (U)  of  the  Act,  and  42  U.S.C. 
§  7607(d)(1)  (B),  (J),  and  (U).  Therefore. 
EPA  has  established  a  public  docket  for 
this  action,  A-95-37.  which  is  available 
for  public  inspection  and  copying 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  at  EPA's  Air  and 
Radiation  Docket  and  Information 
Center.  (6102).  401  M  Su«et.  SW., 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Johnson.  Office  of  Air  Quality 
Planning  and  Standards.  Air  Quality 
Strategies  and  Standards  Division  (MD- 
15),  Research  Triangle  Park,  NC  27711, 
phone  (919)  541-5245.  Interested 
persons  may  call  Mr.  Johnson  to  see  if 
a  hearing  will  be  held  and  the  date  and 
location  of  any  hearing. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroand 

Petitions  have  been  received  from  two 
organizations  asking  for  certain 
compounds  to  be  added  to  the  list  of 
compounds  which  are  considered  to  be 
negligibly  reactive  in  the  definition  of 
VOC  at  40  CFR  51.100(s).  On  December 
12,  1994.  Asahi  Glass  America,  Inc., 
submitted  a  petition  for  HCFC  225  ca 
and  cb  isomers.  These  compounds  are 
chemically  named  3,3-dichloro- 
1.1,1.2.2-pentafluoropropane  (CAS 
ntunber  422-56-0)  and  1,3-dichloro- 
1,1.2.2,3-pentanuoropropane  (CAS 
number  507-55-1),  respectively.  On 
March  13,  1995,  the  E.I.  du  Pont  de 
Nemours  and  Company  submitted  a 
petition  for  the  compound  HFC  43- 
lOmee.  This  compound  has  the 
chemical  name  1.1.1.2,3.4,4,5,5,5- 
decafluoropentane  (CAS  number 
138495-42-8). 

In  support  of  their  petitions,  these 
organizations  supplied  information  on 
the  photochemical  reactivity  of  the 
individual  compounds.  This 


information  consisted  mainly  of  the  rate 
constant  for  the  reaction  of  the 
compound  with  the  hydroxyl  (OH) 
radical.  This  rate  constant  (koH  value)  is 
commonly  used  as  one  measure  of  the 
photochemical  reactivity  of  compounds. 
The  petitioners  compared  the  rate 
constants  with  that  of  other  compounds 
which  have  already  been  listed  as 
photochemically,  negligibly  reactive 
(e.g.,  ethane  which  is  the  compound 
with  the  highest  koH  value  that  is 
currently  regarded  as  negligibly 
reactive).  The  compounds  for  which 
petitions  were  submitted  are  listed  in 
Table  1  along  with  their  reported  koH 
rate  constants. 

Table  i— Reaction  Rate 
Constants  with  OH  Radical 


Compourxl 


Reported  rate 
constant  at 
25  =C  cm3, 

moiecule/sec 


4- 


Ethane  

2.4x10    13 

HCFC-225ca 

2.5x10-14 

HCFC-225cb 

8.6x10-15 

HFC43-10mee 

3.87x10-15 

The  scientific  information  which  the 
petitioners  have  submitted  in  support  of 
their  petitions  has  been  added  to  the 
docket  for  this  rulemaking.  This 
information  includes  references  for  the 
journal  articles  where  the  rate  constant 
values  are  published. 

II.  The  EPA  Response  to  the  Petitions 

In  regard  to  the  petition  for  HCFC 
225ca  and  HCFC  225cb,  existing  data 
support  that  the  reactivities  of  these 
compounds  with  respect  to  reaction 
with  OH  radicals  in  the  atmosphere  are 
considerably  lower  than  that  of  ethane. 
This  would  indicate  that  these 
compounds  are  less  reactive  than  ethane 
which  is  already  classified  as  negligibly 
reactive.  Similarly,  for  HFC  43-lOmee. 
the  rate  constant  of  reaction  with  the 
OH  radical  is  considerably  less  than  that 
for  ethane. 

In  each  of  the  above  petitions,  the 
petitioners  did  not  submit  reacti\ity 
data  with  respect  to  other  VOC  loss 
reactions  (such  as  reaction  with  O- 
atoms,  nitrogen  trioxide  (NOO-radicals, 
and  ozone  0(O:»),  and  for  photolysis). 
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However,  there  is  ample  evidence  in  the 
literature  that  halogenated  parafGnic 
VCXZ,  such  as  these  compounds,  do  not 
participate  in  such  reactions 
significantly. 

The  EPA  is  responding  to  these 
petitions  by  proposing,  in  this  notice,  to 
add  HFC  43-1  Omee  and  HCFC  225  ca 
and  cb  to  the  list  of  compounds 
appearing  in  40  OTl  51.100{s). 

m.  Final  Action 

Today's  proposed  action  is  based  on 
EPA's  review  of  the  material  in  Docket 
No.  A-95-37.  The  EPA  hereby  proposes 
to  amend  its  definition  of  VOC  at  40 
CFR  51.100(s)  to  exclude  HCFC  43- 
lOmee,  HCFC  225ca  and  HCFC  225cb  as 
VOC  for  ozone  SIP  and  ozone  control 
purposes.  The  revised  deHnition  will 
apply  in  the  Chicago  ozone 
nonattainment  area  pursuant  to  the  40 
CFR  52.741(a)(3)  definition  of  volatile 
organic  material  or  VOC.  States  are  not 
obligated  to  exclude  &om  control  as  a 
VOC  those  compounds  that  EPA  has 
found  to  be  negligibly  reactive. 
However,  if  this  action  is  made  final. 
States  should  not  include  these 
compounds  in  their  VOC  emissions 
inventories  for  determining  reasonable 
further  progress  under  the  Act  (e.g., 
section  182{bJ(l))  and  may  not  take 
credit  for  controlling  these  compounds 
in  their  ozone  control  strategy. 

rV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  for  all  information 
submitted  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principle 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and,  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials]  (Section  307(d)(7)(A)). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  this  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 


State,  local,  or  tribal  govemroehts  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  "significant" 
because  none  of  the  listed  criteria  apply 
to  this  action.  Consequently,  this  action 
was  not  submitted  to  0MB  for  review 
under  Executive  Order  12866. 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  (signed  into 
law  on  March  22, 1995)  requires  that  the 
Agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector  of 
SlOO  million  or  more  in  any  1  year. 
Section  204  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law.  Because  this 
proposed  rule  is  estimated  to  result  in 
the  expenditure  by  State,  local  and 
tribal  governments  or  the  private  sector 
of  less  than  $100  million  in  any  1  year, 
the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 


D.  Regulatory  Flexibility  Act 

For  proposed  and  final  rules,  the 
Regulatory  Flexibility  Act  of  1980 
requires  the  Agency  to  perform  a 
regulatory  flexibility  analysis, 
identifying  the  economic  impact  of  the 
rule  on  small  entities.  5  U.S.C.  §  601  et. 
seq.  In  the  alternative,  if  the  Agency 
determines  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Agency  can  make  a  certification  to  that 
effect.  Because  this  rule  relieves  a 
restriction,  it  will  not  impose  any 
adverse  economic  impact  on  small 
entities.  Therefore,  pursuant  to  5  U.S.C. 
§  605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  relaxes  current 
regulatory  requirements  rather  than 
imposing  new  ones. 

E.  Paperwork  Reduction  Act 

This  rule  does  not  change  any 
information  collection  requirements 
subject  to  OMB  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procediu*. 
Air  pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  April  25, 1996. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
part  51  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7641q. 

2.  Section  51.100  is  proposed  to  be 
amended  by  revising  paragraphs  (s) 
introductory  text  and  (s)(l)  introductory 
text  to  read  as  follows: 

{51.100    Deflnltlons. 

*        •        •        •        • 

(s)  "Volatile  organic  compounds 
(VOC)"  means  any  compoimd  of  carbon, 
excluding  carbon  monoxide,  carbon 
dioxide,  carbonic  add,  metallic  carbides 
or  carbonates,  and  ammonium 


carbonate,  which  participates  in 
atmospheric  photochemical  reactions. 

(1)  This  includes  any  such  organic 
compound  other  than  the  following, 
which  have  been  determined  to  have 
negligible  photochemical  reactivity: 
methane;  ethane;  methylene  chloride 
(dichloromethane);  1,1,1-trichloroethane 
(methyl  chloroform);  1,1,2-trichloro- 
1,2,2-trifluoroethane  (CFC-113); 
trichlorofluoromethane  (CFC-11); 
dichlorodifiuoromethane  (CFC-12); 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23);  1,2-dichloro 
1.1.2.2-tetranuoroethane  (CFC-114); 
chloropentafluoroethane  (CFC-1 15); 
1.1,1-trifluoro  2.2-dichloroethane 
(HCFC-123);  1.1,1.2-tetrafluoroethane 
(HFC-134a);  1,1-dichloro  l-fluoroethane 
(HCFC-141b);  l-chloro  1,1- 
difluoroethane  (HCFC-142b);  2-chloro- 
l,l,l,2-tetrafluoroethane(HCFC-124); 
pentafluoroethane  (HFC-125);  1,1,2,2- 
tetrafluoroethane  (HFC-134);  1,1,1- 
trifluoroethane  (HFC-143a);  1,1- 
difluoroethane  (HFC-152a); 
parachlorobenzotrifluoride  (PCBTF); 
cyclic,  branched,  or  linear  completely 
methylated  siloxanes;  acetone; 
perchloroethylene(tetrachloroethylene); 
3,3-dichloro-l,l,l,2,2- 
pentafluoropropane  (HCFC-225ca);  1,3- 
dichloro-l,l,2,2,3-pentaflouropropane 
(HCFC-225cb);  1,1.1,2,3,4,4,5,5,5- 
decafluoropentane  (HFC  43-lOmee); 
and  perfluorocarbon  compounds  which 
fall  into  these  classes: 
***** 
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40  CFR  Parts  52  and  81 
[MI43-02-72S6:  AiyiS-FRL-64«6-6] 

Approval  And  Promulgation  Of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Michigan;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  the  comment  period. 

SUMMARY:  The  EPA  is  extending  the 
comment  period  for  a  proposed  action 
published  on  April  2. 1996  (61  FR 
14522)  pertaining  to  the  Grand  Rapids 
moderate  ozone  nonattainment  area.  On 
April  2, 1996,  the  EPA  proposed 
approval  of  Michigan's  request  to 
redesignate  the  Grand  Rapids  moderate 
ozone  nonattainment  area  to  attainment 
for  ozone  and  associated  .section  175A 
maintenance  plan  revision  to  the 
Michigan  State  Implementation  Plan 
(SIP)  contingent  on  the  State's  submittal 


of  a  revision  to  the  maintenance  plan  to 
incorporate  3  additional  control 
programs  to  the  list  of  contingency 
measures.  On  April  19, 1996,  the  EPA 
received  a  request  for  an  extension  of 
the  public  comment  period  based  on  the 
fact  that  the  revision  to  the  section  175 A 
maintenance  plan  SIP  was  not  available 
in  the  EPA's  docket  until  April  15, 1996. 
Since  the  revision  to  the  section  175 A 
maintenance  plan  SIP  revision  was  not 
available  for  approximately  the  first  two 
weeks  of  the  public  comment  period, 
the  EPA  is  extending  the  comment 
period  only  on  the  aspects  of  the 
redesignation  and  corresponding  section 
175A  maintenance  plan  SIP  revision 
components  pertaining  to  the  State's 
revision  to  the  maintenance  plan 
submitted  on  April  15,  1996  for  14  days. 
The  public  comment  period  pertaining 
to  the  other  components  of  the 
redesignation  request  and  maintenance 
plan  SIP  revision  are  not  extended  and 
comments  on  these  components  are  due 
to  EPA  by  May  2, 1996. 

DATES:  Comments  on  the  aspects  of  the 
April  2, 1996,  (61  FR  14522)  proposed 
action  on  the  redesignation  and 
corresponding  section  175A 
maintenance  plan  pertaining  to  the 
State's  April  15, 1996  SIP  revision  must 
be  received  in  writing  by  May  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  Nwia,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-ISJ), 
United  States  Environmental  Protection 
Agency,  Region  5,  77  West  )ackson 
Boulevard,  Chicago,  Illinois  60604, 
(312)  886-6081. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons,  Motor 
vehicle  pollution.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671  q. 
Dated:  April  24. 1996. 
Valdas  V.  Adamkus. 

Regional  Administrator 
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40  CFR  Part  180 

[OPP-300422;  FRL-6362-0] 
RtN  2070-AB18 

Capsaicin,  and  Ammonium  Salts  of 
Fatty  Acids;  Proposed  Tolerance 
Actions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  For  the  pesticides  subject  to 
the  actions  listed  in  this  proposed  rule. 
EPA  has  completed  the  reregistration 
process  and  issued  a  Reregistration 
Eligibility  Decision  (RED).  In  the 
reregistration  process,  all  information  to 
support  a  pesticide's  continued 
registration  is  reviewed  for  adequacy' 
and.  when  needed,  supplemented  with 
new  scientific  studies.  Based  on  the 
RED  tolerance  assessments  for  the 
pesticide  chemicals  subject  to  this 
proposed  rule,  EPA  is  proposing  to 
exempt  from  the  requirement  of  a 
tolerance,  all  registered  food  uses  for  the 
pesticides,  capsaicin  and  ammonium 
salts  of  fatty  acids. 

DATES:  Written  comments,  identified 
with  the  docket  number  [OPP-3004221  - 
should  be  submitted  to  EPA  by  July  1. 
1996. 

ADDRESSES:  By  mail,  submit  UTitten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agenc>',  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hw>-.,  Arlington.  VA. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  mariting  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  inthe  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  spvecial 
characters  and  any  form  of  encryption. 
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Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All " 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOFP-300422].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
conunents  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  H.  Chen,  Special  Review 
and  Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location:  Special  Review  Branch, 
Crystal  Station  #1,  3rd  floor,  2800 
Crystal  Drive.  Arlington.  VA  22202. 
Telephone:  (703)-308-8017.  e-mail: 
chen.david€tepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Legal  Authorization 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA.  21  U.S.C.  301  et  seq.) 
authorizes  the  establishment  of 
tolerances  (maximum  legal  residue 
levels)  and  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  pursuant  to 
section  408  [21  U.S.C.  346(a)l.  Without 
such  tolerances  or  exemptions,  a  food 
containing  pesticide  residues  is 
considered  "adulterated"  under  section 
402  of  the  FFDCA,  and  hence  may  not 
legally  be  moved  in  interstate  commerce 
[21  U.S.C.  342).  To  establish  a  tolerance 
or  an  exemption  under  section  408  of 
the  FFDCA,  EPA  must  make  a  finding 
that  the  promulgation  of  the  rule  would 
"protect  the  public  health"  [21  U.S.C. 
346a(b)l.  For  a  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA, 
7  U.S.C.  136  et  seq.). 

In  1988,  Congress  amended  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA,  7  U.S.C.  136  et 
seq.)  and  required  EPA  to  review  and 
reassess  the  potential  hazards  arising 
from  currently  registered  uses  of 
pesticides  registered  prior  to  November 
1, 1984.  As  part  of  this  process,  the 
Agency  must  determine  whether  a 
pesticide  is  eligible  for  reregistration  or 
whether  any  subsequent  actions  are 
required  to  fully  attain  reregistration 
status.  EPA  has  chosen  to  include  in  the 
reregistration  process  a  reassessment  of 
existing  tolerances  or  exemptions  from 
the  need  for  a  tolerance.  Through  this 


reassessment  process,  based  on  more 
recent  data,  EPA  can  determine  whether 
a  tolerance  must  be  amended,  revoked, 
or  established,  or  whether  an  exemption 
from  the  requirement  of  one  or  more 
tolerances  must  be  amended  or  is 
necessary. 

The  procedure  for  establishing, 
amending,  or  revoking  tolerances  or 
exemptions  from  the  requirement  of 
tolerances  is  set  forth  in  40  CFR  parts 
177  through  180.  The  Administrator  of 
EPA.  or  any  p««on  by  petition,  may 
initiate  an  action  proposing  to  establish, 
amend,  revoke,  or  exempt  a  tolerance 
for  a  pesticide  registered  for  food  uses. 
Each  petition  or  request  for  a  new 
tolerance,  an  amendment  to  an  existing 
tolerance,  or  a  new  exemption  from  the 
requirement  of  a  tolerance  must  be 
accompanied  by  a  fee.  Current  Agency 
policy  on  tolerance  actions  arising  ttom 
the  reregistration  process  is  to 
administratively  process  some  actions 
without  requiring  payment  of  a  fee;  this 
waiver  of  fees  applies  to  revisions  or 
revocations  of  established  tolerances, 
and  to  proposed  exemptions  from  the 
requirement  of  a  tolerance  if  the 
proposed  exemption  requires  the 
concurrent  revocation  of  an  established 
tolerance.  Comments  submitted  in 
response  to  the  Agency's  published 
proposals  are  reviewed;  the  Agency  then 
publishes  its  final  determination 
regarding  the  specific  tolerance  actions. 

n.  Chemical-Specific  Information  and 
Proposed  Actions 

A.  Capsaicin:  Exemption  from  the 
Requirement  of  a  Tolerance 

1.  Regulatory  history.  Capsaicin  (8- 
methyl-n-vanillyl-6-non)  and  related 
capsaicinoids  are  the  ingredients  that 
produce  the  "hotness"in  certain  species 
of  peppers  in  the  Genus  Capsicum. 
When  used  as  a  toxicant  or  repellent, 
products  may  consist  simply  of  ground 
hot  peppers  or  as  an  oleoresin  extracted 
from  the  ground  hot  peppers.  In  either 
case,  the  amount  of  the  actives  must  be 
verified  by  High  Performance  Liquid 
Chromatography.  Products  containing 
capsaicin  and  related  capsaicinoids 
typically  are  formulated  alone  or  in 
combinations  with  other  active 
ingredients,  such  as  garlic,  allyl 
isothiocyanate  (the  active  ingredient  in 
oil  of  mustard),  and  egg  solids. 
Formulations  include  dusts,  granulars. 
gels,  aerosols,  and  liquids.  The  U.S. 
Department  of  Agriculture  first 
registered  a  product  containing  these 
actives  in  1962.  as  a  dog-attack  repellent 
(Reregistration  Eligibility  Document  for 
Capsaicin,  Case  4018,  U.S. 
Environmental  Protection  Agency,  June 
1992,  Page  3). 


Currently,  capsaicin  is  registered  for 
use  as  an  animal  repellent  against 
attacking  dogs,  bircb,  voles,  deer, 
rabbits,  and  tree  squirrels,  and  for  use  as 
an  insect  toxicant  and  repellent. 
Capsaicin  products  are  used  indoors  in 
crack  and  crevice,  on  carpets  and 
upholstered  furniture,  and  outdoors  on 
fniit  and  vegetable  crops,  grains, 
ornamental  plants  and  shrubs,  flowers, 
lawns,  gardens  and  garbage  bags. 
Because  capsaicin  is  a  naturally- 
occurring  substance  which  exhibits  a 
non-toxic  mode  of  action  in  humans,  in 
1991.  EPA  reclassified  capsaicin  as  a 
biochemical  pesticide. 

2.  Current  proposal.  Red  peppers  have 
long  been  used  as  a  food  without  any 
known  adverse  health  ejects  to  man.  In 
the  absence  of  known  toxicological 
concerns  iiom  the  ingestion  of  capsaicin 
and  related  capsaicinoids.  the  Agency 
does  not  believe  a  tolerance  for 
capsaicin  is  needed  to  protect  the  public 
health.  Therefore.  EPA  proposes  to 
exempt  capsaicin  from  the  requirement 
of  a  tolerance  for  residues  in  or  on 
fruits,  vegetables,  and  grains. 

B.  Ammonium  Salts  of  Fatty  Acids: 
Exemptions  from  the  Requirement  of  a 
Tolerance 

1.  Regulatory  history.  Pesticidal 
products  containing  mineral  salts  of 
fatty  acids  were  first  registered  in  1947 
(Reregistration  Eligibility  Docviment  for 
Soap  Salts,  Case  4083.  U.S. 
Environmental  Protection  Agency. 
September  1992).  Currently,  the  two 
active  ingredients  are  potassium  salts  of 
fatty  acids,  which  are  registered  as 
insecticides,  acaricides,  herbicides,  and 
algaecides.  and  ammonium  salts  of  fatty 
acids  which  are  registered  for  use  as 
rabbit  and  deer  repellent  on  forage  and 
grain  crops,  vegetables,  and  field  crops. 
Similar  to  potassium  salts  of  fatty  acids, 
structurally,  ammonium  salts  are  linked 
with  naturally  occurring  fatty  acids 
comprising  of  Cg-Cis  saturated  and  Cig 
unsaturated  chain  lengths.  Naturally 
occurring  fatty  acids  constitute  a 
significant  part  of  the  normal  daily  diet, 
are  of  low  toxicity  when  taken  orally, 
and  pose  no  known  health  risks.  The 
residues  of  these  salts  of  fatty  acids  from 
pesticide  use  are  not  likely  to  exceed 
levels  of  naturally  occurring  fatty  acids 
in  commonly  eaten  foods.  Both 
potassium  and  ammonium  salts  of  fatty 
acids  are  generally  recognized  as  safe  by 
the  Food  and  Drug  Administration  of 
the  Department  of  Health  and  Human 
Services.  An  exemption  from  the 
requirement  of  a  tolerance  for  all  food 
uses  already  exists  for  potassium  salts  of 
fatty  acids  (40  CFR  180.1068). 

2.  Current  proposal.  On  September 
10. 1980,  the  Thompson-Hayward  Co. 


made  a  formal  request  to  the  EPA  for  an 
exemption  from  the  requirement  of  a 
tolerance  for  ammonium  salts  of  fatty 
acids.  The  request  was  reviewed  by  the 
Agency,  which  had  no  objections  to  the 
addition  of  food  uses.  The  addition  of 
food  uses  was  accepted  in  1982. 
However,  a  formal  notice  of  the 
proposed  exemption  was  not  published 
in  the  Federal  Register.  The  Agency  is 
now  proposing  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  all  food  uses  under  FFDCA 
section  408  for  ammonium  salts  of  fatty 
acids,  because  a  tolerance  is  not  needed 
to  protect  the  public  health. 

in.  Public  Comment  Procedures. 

EPA  invites  interested  parties  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 
July  1,  1996.  Comments  must  bear  a 
notation  indicating  the  docket  number. 
Three  copies  of  the  comments  should  be 
submitted  to  either  location  listed  under 
ADDRESSES. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  "Confidential 
Business  Information**  (CBI).  EPA  will 
not  disclose  information  so  marked, 
except  in  accordance  with  procedures 
set  forth  in  40  CFR  part  2.  A  second 
copy  of  such  comments,  with  the  CBI 
deleted,  must  also  be  submitted  for 
inclusion  in  the  public  record.  EPA  may 
pubhcally  disclose  without  prior  notice 
information  not  marked  confidential. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA,  as 
amended,  that  contains  any  of  the 
ingredients  listed  herein,  may  request 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  FFDCA. 

EPA  has  established  a  record  for  this 
proposed  rule  under  docket  number 
[OPP-300422],  (including  comments 
submitted  electronically  as  described 
below).  A  public  version  of  thij  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fit>m  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  public  record 
is  located  in  Room  1132  of  the  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 
Trie  official  record  for  this  proposed 
rule,  as  well  as  the  pubUc  version,  as 
described  above  will  be  kept  in  p>aper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  proposed  rule  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
proposed  rule  record  is  the  paper  record 
maintained  at  the  "ADDRESSES'*  at  the 
beginning  of  this  document. 

IV.  Regulatory  Assessment 
Requirements 

To  satisfy  requirements  for  analysis 
specified  by  Executive  Order  12866,  the 
Itegulatory  Flexibility  Act,  the 
Paperwork  Reduction  Act,  and  the 
Unfunded  Mandates  Reform  Act,  EPA 
has  considered  the  impacts  of  this 
proposal. 


A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant**  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant";  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legai  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  a  "significant 
regulatory  action,"  because  it  does  not 
meet  any  of  the  regulatory-significance 
criteria  listed  above. 

B.  Regulatory  Flexibility  Act 

EPA  has  reviewed  this  proposed  rule 
under  the  Regulatory  Flexibility  Act  of 
1980  [Pub.  L.  96-354;  94  Stat.  1164,  5 


U.S.C.  601  et  seq.],  and  has  determined 
that  it  will  not  have  a  significant 
economic  impact  on  any  small 
businesses,  governments,  or 
organizations.  The  proposed  actions  are 
not  expected  to  significantly  impact 
entities  of  any  size. 

Accordingly,  I  certify  that  this 
proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

D.  Unfunded  Mandates 

This  proposed  rule  contains  no 
Federal  mandates  under  Title  11  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  Pub.  L.  104-4,  for  State,  local,  or 
tribal  governments  or  the  private  sector, 
because  it  would  not  impose 
enforceable  duties  on  them. 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

IDated:  April  12, 1996. 

Lois  Rossi. 

Director,  Special  Beview  and  Beregistration 
Division.  Office  of  Pesticide  Programs 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  18a-{AMENDED] 

1.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  15  b'.S.C  346a  and  371 

2.  Section  180.1165  is  added  to 
subpart  D  to  read  as  follows: 

§180.1166    Capsatcki;  sMmption  from  the 
requirement  of  a  totorance. 

Capsaicin  is  exempted  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  fruits,  vegetables,  and  grains, 
when  used  in  accordance  with  labelled 
rates  and  with  good  agricultural 
practice. 

3.  Section  180.1166  is  added  to 
subpart  D  to  read  as  follows: 

§180.1166    Ammonium  salts  Of  fatty  acMs; 
exemption  from  the  requrement  of  a 
tolerance. 

Ammonium  oleate  and  related  Ck-Cik 
fatty  acids  ammonium  salts,  are 
exempted  from  the  requirement  of  a 
tolerance  for  residues  in  or  on  all  raw 
agricultural  commodities  when  used  in 
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accordance  with  good  agricultural 
practice. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  2,  21  and  94 

[ET  Docket  No.  9&-183;  PP  Docket  No.  93- 
253;  DA  96-455] 

37.0-38.6  GHz  and  38.6-40.0  GHz 
Bands  and  Implementation  of  Section 
309(j)  of  the  Communications  Act- 
Competitive  Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of  request 

for  extension  of  time. 

SUMMARY:  The  Commission  denies  an 
extension  of  time  for  filing  reply 
comments  in  this  proceeding  on 
licensing  and  technical  rules  for  fixed 
point-to-point  microwave  operations  in 
the  37.0-38.6  GHz  and  38.6-40.0  GHz 
bands.  This  action  is  talcen  because  the 
filing  dates  were  previously  extended 
and  it  is  the  Commission's  policy  that 
extensions  of  time  not  be  routinely 
granted.  The  intended  effect  of  this 
action  is  to  expedite  the  resolution  of 
the  issues  raised  in  this  proceeding. 

DATES:  Reply  comments  were  due  on 
April  1.  1996. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  N.VV., 
Washington.  DC.  20.554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Freda  Lippert  Thyden,  Wireless 
Telecommunications  Bureau.  (202)  418- 

0627. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
DA  96-4.55,  adopted  March  28.  1996 
and  released  March  28,  1996.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  N.W..  Washington,  D.C.  20354, 
and  may  be  purchased  from  the 
Commissions  copy  contractor, 
hitemational  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  N.W.. 
Washington.  D.C.  20037. 

By  this  action,  we  deny  a  third 
extension  of  time  in  which  to  file  reply 
comments  in  this  proceeding.  (61  FR 
2465,  January  26,  1996).  Bachow  and 
Associates,  Inc.  ("Bachow  ").  requested 
that  the  time  for  filing  reply  comments 
in  this  proceeding  be  extended  from 
April  1.  1996  to  April  22.  1996. 


By  way  of  background,  on  January  16, 
1996,  the  Commission's  Office  of 
Engineering  Technology,  on  its  own 
motion,  extended  the  initial  comment 
and  reply  comment  period  in  the  above- 
captioned  proceeding  from  January  16, 
1996,  and  January  31, 1996, 
respectively,  to  February  12, 1996,  and 
February  27,  1996,  respectively.  On 
February  9,  1996,  the  Private  Wireless 
Division  further  extended  the  deadline 
for  filing  comments  and  replies  to 
March  4,  1996,  and  April  1,  1996,      • 
respectively,  at  the  request  of  Winstar 
Wireless  Fiber  Corporation,  GHz 
Equipment  Company,  Inc.,  and  the 
Fixed  Point-to-Point  Communications 
Section,  Network  Equipment  Division  of 
the  Telecommunications  Industry 
Association  (61  FR  6809,  February  22. 
1996). 

Bachow  contends  that  the  volume  of 
comments,  the  number  and  complexity 
of  the  issues  involved  and  the  initial 
delay  in  availability  of  filed  comments 
necessitate  an  extension  of  three  weeks 
for  the  filing  of  replies.  We  disagree. 
The  facts  of  this  case  do  not  warrant 
what,  in  essence,  would  be  a  third 
extension  of  the  filing  period.  It  is  the 
policy  of  the  Commission  that 
extensions  of  time  not  be  routinely 
granted.  Upon  granting  the  last 
extension,  the  public  was  fully  apprised 
of  our  increasing  concern  over  the  delay 
in  this  proceeding.  In  requesting 
additional  time,  Bachow  has  failed  to 
cite  any  convincing  reason  for  again 
postponing  the  deadline  for  filing  reply 
comments. 

Ordering  Clauses 

Accordingly,  it  is  hereby  ordered  that 
the  Motion  for  Extension  of  Time  to  File 
Reply  Comments  filed  by  Bachow  and 
Associates,  Inc.,  on  March  25,  1996  is 
denied. 

This  action  is  taken  pursuant  to  the 
authority  provided  in  Section  1.46  of 
the  Commission's  Rules. 

Federal  Communications  Commission. 
Robert  H.  McNamara, 

Chief.  Private  Wireless  Division.  Wireless 

Telecommunications  Bureau. 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
49  CFR  Parts  1100  Through  1149 

[STB  Ex  Parte  No.  527] 

Expedited  Procedures  for  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings 

AGENCY:  Surface  Transportation  Board. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment  due 
date. 

SUMMARY:  The  original  comment  due 
date  in  this  proceeding  of  May  6,  1996, 
is  extended  to  May  20,  1996.  at  the 
request  of  the  Association  of  American' 
Railroads  (AAR),  Edison  Electric 
Institute  (EEI),  National  Grain  &  Feed 
Association  (NG&FA),  National 
Industrial  Transportation  League 
(NITL),  The  Society  of  the  Plastics 
Industry,  Inc.  (SPI),  and  Western  Coal 
Traffic  League  (WCTL). 

DATES:  Comments  are  due  on  May  20, 
1996. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  527  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution  Ave., 
N.W.,  Washington,  DC  20423-0001. 
Parties  are  encouraged  to  submit  all 
pleadings  and  attachments  on  a  3.5-inch 
diskette  in  WordPerfect  5.1  format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling,  (202)  927-7312. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  On  March 
22,  1996.  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  was 
served  and  published  in  the  Federal 
Register,  at  61  FR  11799,  soliciting 
comments  on  how  existing  regulations 
could  be  modified  to  expedite  the 
handling  of  rail  rate  reasonableness  and 
exemption/revocation  proceedings.  On 
April  19,  1996,  AAR,  EEI,  NG&FA, 
NITL,  SPI,  and  WCTL  jointly  requested 
an  extension  of  the  comment  due  date 
until  May  20,  1996,  so  that  they  can 
better  respond  to  the  ANPR.  Because  the 
parties  requesting  the  extension 
represent  a  significant  segment  of 
railroad  and  shipper  interests  that  are 
seeking  "to  identify  and  develop 
consensus  positions  on  the  major 
issues,"  the  due  date  for  comments  is 
extended  to  May  20,  1996.  Given  our 
tight  statutory  deadline,  we  do  not 
anticipate  further  extensions. 

Decided:  April  26, 1996. 


By  the  Board,  Linda  J.  Morgan,  Chairman. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-10763  Filed  4-30-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AD07 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Estat)lishment  of 
a  Nonessential  Experimental 
Population  of  the  Mexican  Gray  Wolf  in 
Arizona  and  New  Mexico 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to 
reintroduce  the  endangered  Mexican 
gray  wolf  (Canis  lupus  baileyi)  into  two 
designated  recovery  areas  within  the 
subspecies'  probable  historic  range.  The 
Blue  Range  Wolf  Recovery  Area  consists 
of  the  entire  Apache  and  Gila  National 
Forests  in  east-central  Arizona  and 
west-central  New  Mexico.  The  White 
Sands  Wolf  Recovery  Area  consists  of 
all  land  within  the  boundary  of  the 
White  Sands  Missile  Range  in  south- 
central  New  Mexico  together  with 
designated  land  immediately  to  the 
west.  The  wolves  reintroduced  into 
these  areas  are  classified  as  one 
nonessential  experimental  population 
under  section  10(j)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
The  proposed  rule  sets  forth 
management  directions  and  provides  for 
limited  allowable  legal  take  of  wolves 
within  a  defined  Mexican  Wolf 
Experimental  Population  Area. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  1, 1996. 
ADDRESSES:  Send  comments  and 
materials  concerning  this  proposal  to 
the  Mexican  Wolf  Recovery  Program, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico 
87103-1306.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address.  Copies  of  the  draft 
Environmental  Impact  Statement  or  its 
summary  can  be  obtained  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  R.  Parsons  (see  ADDRESSES 
section)  at  telephone  505/248-6920;  or 
facsimile  505/248-6922. 


SUPPI.EMENTARY  INFORMATION: 
Background 

Legislative:  The  Endangered  Species 
Act  Amendments  of  1982,  Pub.  L.  97- 
304,  made  significant  changes  to  the 
Act,  including  the  creation  of  section 
10(j),  which  provides  for  the  designation 
of  specific  populations  of  listed  species 
as  "experimental  populations."  Under 
previous  authorities  of  the  Act,  the 
Service  was  permitted  to  reestablish 
(reintroduce)  populations  of  a  listed 
species  into  unoccupied  portions  of  its 
historic  range  for  conservation  and 
recovery  purposes.  However,  local 
opposition  to  reintroduction  efforts, 
stemming  from  concerns  by  some  about 
potential  restrictions,  and  prohibitions 
on  Federal  and  private  activities 
contained  in  sections  7  and  9  of  the  Act, 
reduced  the  effectiveness  of 
reintroduction  as  a  management 'tool. 

Under  section  10(j),  a  population  of  a 
listed  species  reestablished  outside  its 
current  range  but  within  its  probable 
historic  range  may  be  designated  as 
"experimental,"  at  the  discretion  of  the 
Secretary  of  Interior  (Secretary),  if 
reintroduction  of  the  experimental 
population  furthers  the  conservation  of 
the  listed  species.  An  experimental 
population  must  be  separate 
geographically  from  nonexperimental 
populations  of  the  same  species. 
Designation  of  a  population  as 
experimental  increases  the  Service's 
management  flexibility. 

Additional  management  flexibility 
exists  if  the  Secretary  finds  the 
experimental  population  to  be 
"nonessential"  to  the  continued 
existence  of  the  species.  For  purposes  of 
section  7  (except  section  7(a)(1),  which 
requires  Federal  agencies  to  use  their 
authorities  to  conserve  listed  species), 
nonessential  experimental  populations 
located  outside  national  wildlife  refuge 
or  national  park  lands  are  treated  as  if 
they  are  proposed  for  listing.  This 
means  that  Federal  agencies  are  under 
an  obligation  to  confer  (as  if  the  species 
were  only  proposed  for  listing)  as 
opposed  to  consult  (required  for  a  listed 
species)  on  any  actions  authorized, 
funded,  or  carried  out  by  them  that  are 
likely  to  jeopardize  the  continued 
existence  of  the  species.  Nonessential 
experimental  populations  located  on 
national  wildlife  refuge  or  national  park 
lands  are  treated  as  threatened,  and 
formal  consultation  may  be  required. 
Activities  undertaken  on  private  lands 
are  not  affected  by  section  7  of  the  Act 
unless  they  are  authorized,  funded,  or 
carried  out  by  a  Federal  agency. 

Individual  animals  used  in 
establishing  an  experimental  population 
can  be  removed  from  a  source 


population  if  their  removal  is  not  likely 
to  jeopardize  the  continued  existence  of 
the  species  (see  Findings  Regarding 
Reintroduction.  below),  and  a  permit 
has  been  issued  in  accordance  with  50 
CFR  Part  17.22. 

The  Mexican  wolf  was  listed  as  an 
endangered  subspecies  on  April  28, 
1976  (41  FR  17742).  The  gray  wolf 
species  in  North  America  south  of 
Canada  was  listed  as  endangered 
(except  in  Mirmesota  where  it  was  listed 
as  threatened)  without  reference  to 
subspecies  on  March  9.  1978  (43  FR 
9607).  The  Mexican  Wolf  Recovery  Plan 
was  adopted  by  the  Directors  of  the 
Service  and  the  Mexican  Direccion 
General  de  la  Fauna  Silvestre  in  1982. 
The  plan  guides  recovery  efforts  for  the 
subspecies,  laying  out  a  series  of 
recommended  actions.  The  recovery 
plan  is  currently  being  revised,  and  the 
revised  document  will  more  precisely 
define  the  points  at  which  downlisting 
and  delisting  will  occur. 

Biological:  This  proposed 
experimental  population  rule  addresses 
the  Mexican  wolf  (Canis  lupus  baileyil. 
an  endangered  subsp)ecies  of  gray  wolf 
that  was  extirpated  from  the 
southwestern  United  States  by  1970. 
The  gray  wolf  (C.  lupus)  is  native  to 
most  of  North  America  north  of  Mexico 
City.  An  exception  is  in  the 
southeastern  United  States,  which  was 
occupied  by  the  red  wolf  (C.  rufusl.  The 
gray  wolf  occupied  areas  that  supjx»rted 
populations  of  hooved  mammals 
(ungulates),  its  major  food  source. 

The  Mexican  wolf  historically 
occurred  over  much  of  New  Mexico, 
Arizona,  Texas,  and  northern  Mexico, 
mostly  in  or  near  forested,  mountainous 
terrain.  Numbering  in  the  thousands 
before  European  settlement,  the 
Mexican  wolf  declined  rapidly  when  its 
reputation  as  a  livestock  killer  led  to 
concerted  eradication  efforts.  Other 
factors  contributing  to  its  decline  were 
commercial  and  recreational  hunting 
and  trapping  of  wolves,  killing  of 
wolves  by  game  managers  on  the  theory 
that  more  game  animals  would  be 
available  for  hunters:  habitat  alteration: 
and  human  safety  concerns  (although  no 
documentation  exists  of  Mexican  wolf 
attacks  on  humans). 

The  subspecies  is  now  considered 
extirpated  from  its  historic  range  in  the 
southwestern  United  States  because  no 
wild  wolf  has  been  confirmed  since 
1970.  Occasional  sightings  of  "wolves" 
continue  to  be  reported  frompUnited 
States  locations,  but  none  have  been 
confirmed  through  clear  evidence. 
Recent  field  research  has  revealed  no 
confirmed  reports  of  wolves  remaining 
in  Mexico.  Investigations  are 
continuing. 
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When  Mexican  wolves  were 
eradicated,  their  natural  history  was 
poorly  understood.  Appendix  A  to  the 
draft  Environmental  Impact  Statement 
provides  Ufe  history  and  biological 
descriptions  of  Mexican  wolves  to  the 
extent  they  are  known  or  can  be  inferred 
from  historical  evidence,  observations  of 
captive  Mexican  wolves,  and  studies  of 
gray  wolves  in  other  geographic  regions. 
(The  draft  Environmental  Impact 
Statement  should  be  referred  to  for 
background  and  supporting  information 
and  literature  references  on  all  aspects 
of  this  proposed  rule;  see  ADDRESSES 
section.) 

Recovery  efforts:  The  Mexican  Wolf 
Recovery  Plan's  objective  is  to  conserve 
and  ensure  survival  of  the  subspecies  by 
maintaining  a  captive  breeding  program 
and  reestablishing  a  viable,  self- 
sustaining  population  of  at  least  100 
Mexican  wolves  in  a  5.000  square  mile 
area  within  the  subspecies'  historic 
range.  (The  recovery  plan  is  currently 
under  revision.) 

A  captive  breeding  program  was 
established  in  the  1970's  with  two  wild 
male  Mexican  wolves  caught  from  1977 
to  1980  (from  Durango  and  Chihuahua, 
Mexico)  and  one  wild  pregnant  female 
wolf  caught  in  1978  (from  Durango, 
Mexico).  Two  additional  captive 
populations  were  determined  in  July 
1995  to  be  pure  Mexican  wolves;  each 
has  two  founders.  The  captive 
population  has  increased  to  139  as  of 
March  1996;  114  are  held  at  23  facilities 
in  the  United  States  and  25  at  five 
facilities  in  Mexico.  This  population  has 
been  managed  since  1990  for  maximum 
reproduction  to  support  the  proposed 
reintroduction  effort.  The  goal  is  to  have 
at  least  100  animals  in  the  United  States 
facilities  prior  to  any  releases  into  the 
wild. 

On  April  20,  1992.  the  Service  issued 
a  "Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on  the 
Experimental  Reintroduction  of 
Mexican  Wolves  (Canis  lupus  boileyi) 
into  Suitable  Habitat  within  the  Historic 
Range  of  the  Subspecies"  (57  FR  14427). 
This  notice  also  announced  the  time 
and  place  of  public  scoping  meetings. 
The  draft  Environmental  Impact 
Statement  was  released  for  public 
review  and  comment  on  June  27,  1995 
(60  FR  33224).  The  location  and  times 
of  14  public  meetings  were  also 
announced  in  this  notice.  In  September 
of  1995,  the  Service  announced  that 
three  public  hearings  would  be  held  in 
October  1995  (60  FR  49628).  All 
announced  meetings  and  hearings  were 
held.  The  public  comment  period  closed 
on  October  31,  1995.  Approximately 
18,000  people  have  commented  or 
expressed  an  opinion  on  the  draft 


Environmental  Impact  Statement. 
Following  an  analysis  of  the  public 
comments,  a  final  Environmental 
Impact  Statement  will  be  issued  around 
July  1996. 

The  proposed  Mexican  wolf  recovery 
actions  and  this  proposed  rule  were 
developed  by  the  Service  after 
consultation  with  representatives  of 
Federal,  State,  and  other  agencies,  with 
potentially  affected  private  parties,  and 
with  wolf  experts  nationally.  Public 
comments  received  at  and  after  scoping 
meetings  for  the  draft  Environmental 
Impact  Statement  were  considered.  (See 
draft  Environmental  Impact  Statement, 
Chapter  1  section  on  Scoping  and 
Chapter  5-Consultation  and 
Coordination.) 

Mexican  wolf  recovery  areas:  The 
Service  has  determined  that  the 
proposed  reintroductions  in  the  White 
Sands  Wolf  Recovery  Area  and  the  Blue 
Range  Wolf  Recovery  Area  have  the 
greatest  potential  for  successfully 
achieving  the  current  recovery  objective 
for  Mexican  wolves.  (See  paragraph 
(j)(6)  of  the  proposed  rule  and  Figures 
1  and  2  for  precise  boundaries  of  these 
areas.  Chapters  2  and  3  of  the  draft 
Environmental  Impact  Statement 
describe  the  selection  of  these  two  areas 
and  provide  detailed  descriptions  of 
them.) 

The  two  wolf  recovery  areas  are 
within  the  Mexican  wolfs  probable 
historic  range.  Both  contain  vast, 
relatively  remote,  and  isolated  expanses 
of  federally-managed  land.  Suitable  wolf 
habitat  containing  relatively  abundant 
prey  such  as  deer  and  elk  is  available. 
As  the  Mexican  wolf  is  considered 
extinct  in  the  wild  in  the  United  States, 
both  areas  are  wholly  separate 
geographically  from  any  known, 
naturally-occurring  nonexperimental 
populations  of  wild  wolves.  A  larger 
Mexican  Wolf  Experimental  Population 
Area,  which  also  is  wholly  separate 
geographically  from  any  known, 
naturally-occurring  nonexperimental 
populations  of  wild  wolves,  is  defined 
in  the  rule,  paragraph  (j)(6).  (see  Figure 
3).  Mexican  wolf  recovery  is  not 
proposed  throughout  this  larger  area.  Its 
purpose  is  to  establish  that  any  wild 
wolf  found  in  this  larger  area  is  a 
member  of  the  nonessential 
experimental  population,  and  therefore 
subject  to  the  provisions  of  this  rule, 
and  not  an  "endangered"  status  wolf 
with  full  protection  of  the  Act. 

Reintroduction  procedures:  Male  and 
female  pairs  from  the  captive 
population  will  be  selected  for  release 
based  on  genetics,  reproductive 
performance,  behavioral  compatibility, 
response  to  the  adaptation  process,  and 
other  factors.  Selected  pairs  will  be 


moved  to  the  Service's  captive  wolf 
management  facility  on  the  Sevilleta 
National  Wildlife  Refuge  in  central  New 
Mexico  where  measures  will  be  taken  to 
improve  their  adaptation  to  life  in  the 
wild. 

Wolves  will  be  reintroduced  by  a 
"soft  release"  approach  designed  to 
reduce  the  Ukelihood  of  quick  dispersal 
away  from  the  release  areas.  This 
involves  holding  the  animals  in  pens  on 
site  for  up  to  several  months  in  order  to 
acclimate  them  and  to  increase  their 
affinity  for  the  area.  (The  soft  release 
approach  is  described  in  more  detail  in 
Chapter  2  of  the  draft  Environmental 
Impact  Statement.)  The  releases  will 
begin  in  1996  or  as  soon  thereafter  as 
feasible. 

Approximately  five  family  groups  of 
captive  raised  Mexican  wolves  will  be 
released  over  a  period  of  3  years  into  the 
White  Sands  Wolf  Recovery  Area,  with 
the  goal  of  reaching  a  long-term 
sustainable  subpopulation  of  20  wolves 
by  1998.  In  the  Blue  Range  Wolf 
Recovery  Area,  approximately  14  family 
groups  will  be  released  over  a  period  of 
5  years,  with  the  goal  of  reaching  a  long- 
term  sustainable  subpopulation  of  100 
wild  wolves  by  2004.  The  proposed 
action  is  flexible,  using  either  the  White 
Sands  Wolf  Recovery  Area  or  the  Blue 
Range  Wolf  Recovery  Area,  or  both,  and 
in  the  order  of  their  use. 

Management  of  the  reintroduced 
population:  The  proposed  nonessential 
experimental  designation  enables  the 
Service  to  develop  measures  for 
management  of  the  population  that  are 
less  restrictive  than  the  mandatory 
prohibitions  that  protect  species  with 
"endangered"  status.  This  includes 
limited  allowance  of  both  governmental 
and  private  take  of  individual  wolves 
under  narrowly  defined  circumstances. 
Management  flexibility  is  needed  to 
make  reintroduction  compatible  with 
current  and  planned  human  activities, 
such  as  livestock  grazing  and  hunting, 
in  the  reintroduction  area.  It  is  also 
critical  to  obtaining  needed  State,  tribal, 
local,  and  private  cooperation.  Thus, 
this  flexibility  will  improve  the 
likelihood  of  success. 

Reintroduction  will  occur  under 
management  plans  that  allow  dispersal 
by  the  new  wolf  subpopulations  beyond 
the  primary  recovery  zones  where  they 
will  be  released,  into  the  secondary 
recovery  zones  of  the  two  designated 
wolf  recovery  areas  (see  Figures  1  and 
2).  The  Service  and  cooperating 
agencies  will  not  allow  the  wolves  to 
establish  territories  outside  these  wolf 
recovery  area  boundaries  without 
landowner  consent  on  private  or  tribal 
lands  within  tlie  Mexican  Wolf 
Experimental  Population  Area. 


No  measures  are  expected  to  be 
needed  to  isolate  the  experimental 
population  from  naturally  occurring 
populations  because  no  Mexican  wolves 
are  now  known  to  occur  in  the  wild. 
However,  the  Service  will  attempt  to 
take  every  reasonable  step  to  ensure  that 
no  naturally  occurring  wild  population 
(see  definition  in  Rule  Glossary)  that 
might  exist  within  the  recovery  areas 
(which  is  considered  highly  unlikely) 
are  affected  by  the  reintroduction  of 
captive-raised,  nonessential 
experimental  wolves.  Surveys  for  wolf 
sign  in  these  areas  will  he  conducted 
prior  to  any  reintroduction.  If  a 
naturally  occurring  wild  population  is 
found  within  one  or  both  of  the 
designated  wolf  recovery  areas,  the 
proposed  reintroduction  there  would 
not  go  forward  with  such  wild  wolves 
present.  Further,  if  a  naturally  occurring 
wild  population  is  found  within  one  or 
both  of  the  designated  wolf  recovery 
areas  within  90  days  after  memt)ers  of 
the  experimental  population  are 
initially  released  (which  also  is 
considered  highly  unlikely),  all  wolves 
in  the  reintroduced  sub-population  in 
such  recovery  area(s)  would  be  removed 
and  the  reintroduction  would  not 
continue  there.  Such  a  wild  population 
would  have  full  endangered  status 
under  the  Act. 

Identification  and  monitoring:  Prior  to 
placement  in  release  pens,  the  adult 
wolves  will  receive  permanent 
identification  marks  and  radio  collars. 
Pups  will  receive  surgically  implanted 
transmitters  prior  to  release  and  the 
pups  will  be  recaptured  and  fitted  with 
radio  collars  when  they  are  large 
enough.  Wild-bom  pups  of  the 
reintroduced  population  that  are 
captured  will  be  given  a  permanent 
identification  mark  and  radio  collar. 

The  Service  and  cooperating  agencies 
will  measure  the  success  or  failure  of 
the  reintroductions.  and  the  effects  of 
such  success  or  failure  on  the 
conservation  and  recovery  of  Mexican 
wolves,  by  continuously  monitoring, 
researching,  and  evaluating  the  status  of 
released  wolves  in  the  wild.  The 
agencies  will  prepare  periodic  progress 
reports,  annual  reports,  and  full 
evaluations  after  3  and  5  years  that  will 
recommend  continuation  or  termination 
of  the  reintroduction  effort.  The  reports 
will  also  evaluate  whether,  and  how,  to 
use  the  second  wolf  recovery  area,  that 
is,  the  one  not  used  initially. 

Findings  regarding  reintroduction: 
The  Service  finds  that  the  reintroduced 
experimental  population  is  reasonably 
likely  to  become  established  and  survive 
in  the  wild  within  the  Mexican  wolFs- 
protwble  historic  range.  Under  the 
proposed  rule  and  based  on  available 


data,  the  Service  projects  that  the  Blue 
Range  Wolf  Recovery  Area 
subpopulation  will  achieve  the  1982 
Mexican  Wolf  Recovery  Plan  goal  of  100 
wolves  occupying  5,000  square  miles  by 
2004. 

The  White  Sands  Wolf  Recovery  Area ' 
wall  support  an  estimated  20  wolves 
occupying  1,000  square  miles  by  1998. 
This  likely  would  not  be  an 
independently  viable  subpopulation. 
Nevertheless,  a  subpopulation  in  this 
size  range  could  be  maintained  through 
supplemental  releases  (or,  speculatively, 
by  natural  immigration  of  wolves  from 
another  nearby  population  if  one 
existed,  e.g..  from  a  reintroduced 
subpopulation  in  the  Blue  Range  Wolf 
Recovery  Area).  Even  if  the  White  Sands 
Wolf  Recovery  Area  subpopulation  is 
not  viable,  perse,  the  Service  finds  that, 
through  monitoring  and  research,  such 
a  reintroduction  would  provide  vital 
information  about  the  ecology  and 
behavior  of  wild  Mexican  wolves  and 
about  the  ability  of  captive-raised  gray 
wolves  to  survive  in  the  wild.  A 
reintroduction  there  would  provide  a 
valuable  assessment  of  the  soft  release 
approach  to  reintroducing  captive- 
raised  wolves.  Further,  wolves 
successfully  reintroduced  into  the 
White  Sands  Wolf  Recovery  Area  could 
be  used  as  release  stock  for  future 
reintroductions  elsewhere,  which  would 
increase  the  likelihood  of  success 
compared  to  using  captive-raised 
wolves  as  release  stock. 

Some  members  of  the  experimental 
population  are  expected  to  die  during 
the  reintroduction  efforts  after  removal 
from  the  captive  population.  The 
Service  finds  that  even  if  the  entire 
experimental  population  died,  this 
would  not  appreciably  reduce  the 
prospects  for  future  survival  of  the 
subspecies  in  the  wild.  That  is,  future 
reintroductions  still  would  be  feasible 
even  if  the  reintroductions  proposed 
here  failed.  The  individual  Mexican 
wolves  selected  for  release  will  be  as 
genetically  redundariT  with  other 
members  of  the  captive  population  as 
possible,  thus  minimizing  any  adverse 
effects  on  the  genetic  integrity  of  the 
remaining  captive  population.  The 
Service  has  detailed  lineage  information 
on  each  captive  Mexican  wolf.  The 
captive  population  is  managed  for  the 
Service  under  the  American  Zoo  and 
Aquarium  Associations  Species 
Survival  Plan  program.  The  Association 
maintains  a  Studbook  and  provides  an 
expert  advisor  for  small  population 
management. 

Management  of  the  demographic  and 
genetic  makeup  of  the  population  is 
guided  by  the  SPARKS  computer 
program.  Kinship  values,  which  range 


from  zero  to  one,  are  a  measure  of  the 
relatedness  of  an  mdividual  to  the  rest 
of  the  population.  Wolves  with  higher 
kinship  values  are  genetically  well- 
represented  in  the  population.  Only 
those  individuals  whose  kinship  values 
are  above  the  mean  for  the  captive 
population  as  a  whole  will  he  used  for 
release.  In  addition,  the  PEDPAC 
computer  program  will  be  used  to 
identif>'  suitable  release  candidates  by 
examining  the  influence  of  removing  an 
individual  animal  on  the  sur%'ival  of  the 
founders'  genes.  This  management 
approach  will  adequately  protect  the 
genetic  integrity  of  the  captive 
population  and  ll^us  the  continued 
existence  of  the  subspecies.  The  United 
Stales  captive  population  of  Mexican 
wolves  has  approximately  doubled  in 
the  last  3  years  demonstrating  the 
captive  population's  reproductive 
potential  to  replace  reintroduced  wolves 
that  die.  In  view  of  all  these  safeguards 
the  Service  finds  that  the  reintroduced 
population  would  not  be  "essential" 
under  50  CFR  17.81(c)(2). 

The  Service  finds  that  release  of  the 
experimental  pmpulation  will  further  the 
conser\'ation  of  the  subspecies  and  of 
the  gray  wolf  species  as  a  whole. 
Currently,  no  viable  populations  of  the 
Mexican  wolf  subspecies  are  known  to 
exist  in  the  wild.  No  wild  populations 
of  the  gray  wolf  species  are  known  to 
exist  in  the  United  States  south  of 
Montana.  Minnesota,  Wisconsin,  and 
Michigan.  (The  Service  is  in  the  process 
of  reintroducing  wild  gray  wolves  from 
Canada  into  central  Idaho  and 
Yellowstone  National  Park  in 
Wyoming.)  The  Mexican  wolf  is  the 
most  southerly  and  the  most  genetically 
distinct  of  all  North  American  gray  wolf 
subspecies.  The  Mexican  wolf  is  also 
considered  the  rarest  of  the  surviving 
(nonextinct)  subspecies  and  has  been 
accorded  the  highest  recovers-  priority 
by  international  wolf  experts. 

Releasing  captive-raised  Mexican 
wolves  furthers  the  objective  of  the 
Mexican  Wolf  Recovery  Plan.  The  Plan, 
if  fully  implemented,  will  result  in  the 
reestablishment  of  a  wild  population  of 
at  least  100  Mexican  wolves.  Also, 
release  of  wolves  into  the  wild  will 
reduce  the  potential  negative  effects  of 
keeping  them  in  captivity  in  perpetuity. 
If  a  reintroduction  into  the  wild  from 
the  captive  population  does  not  occur 
within  a  reasonable  period  of  time, 
genetic,  physical,  or  tjchavioralichanges 
resulting  from  prolonged  captivity  could 
render  the  captive  animals  unsuited  for 
reintroduction  and  devastate  their 
prospects  for  recovery. 

Designation  of  the  released  wolves  as 
nonessential  experimental  is  considered 
necessary  to  obtain  needed  State,  tribal. 
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local,  and  private  cooperation.  This 
designation  also  allows  for  management 
flexibility  to  mitigate  negative  impacts 
of  Mexican  wolf  recovery,  such  as 
livestock  depredation.  Without  such 
flexibility  intentional  illegal  killing  of 
wolves  would  likely  harm  the  prospects 
for  successful  recovery. 

Potential  for  conflict  with  Federal  and 
other  activities:  As  indicated, 
considerable  management  flexibility  has 
been  incorporated  into  the  proposed 
experimental  papulation  rule  to  reduce 
potential  conflicts  between  wolves  and 
the  activities  of  governmental  agencies, 
livestock  operators,  hunters,  and  others. 
No  major  conflicts  with.current 
management  of  Federal,  State,  private, 
or  tribal  lands  are  anticipated.  Mexican 
wolves  are  expected  to  be  able  to 
tolerate  most  of  the  current  land  uses  in 
the  designated  wolf  recovery  areas. 
However,  temporary  restrictions  on 
human  activities  may  be  imposed 
around  release  sites,  active  dens,  and 
rendezvous  sites.  Limited  backcountry 
National  Forest  road  closures  may  be 
necessary  if  illegal  killings  of  wolves 
occur  this  would  not  affect  the  White 
Sands  Wolf  Recovery  Area.  Also,  the 
USDA's  Animal  Damage  Control 
Division  will  discontinue  use  of  M-44's 
and  choking-type  snares  in  "occupied 
Mexican  wolf  range"  (see  deHnition  in 
proposed  Section  17.84(j)(10)).  Other 
predator  control  activities  may  be 
restricted  or  modiHed  pursuant  to  a 
cooperative  management  agreement  or  a 
conference  between  the  United  States 
Department  of  Agriculture's  Animal 
Damage  Control  Division  and  the 
Service. 

The  Service  and  other  authorized 
agencies  may  harass,  take,  remove,  or 
translocate  Mexican  wolves  under 
certain  circumstances  described  in 
detail  in  the  proposed  rule.  Private 
citizens  also  are  given  broad  authority  to 
harass  Mexican  wolves  (for  purposes  of 
scaring  them  away  from  livestock)  and 
they  may  take  (including  to  kill  or 
injure)  them  under  narrow 
circumstances,  that  is,  in  cases  of 
defense  of  human  life  or  when  wolves 
are  in  the  act  of  attacking  their  livestock 
(if  certain  conditions  are  met).  In 
addition,  ranchers  can  seek 
compensation  from  a  privately-funded 
depredation  compensation  fund  if 
depredation  on  their  livestock  occurs. 

The  Service  does  not  intend  to  change 
the  proposed  "nonessential 
experimental"  designation  to  "essential 
experimental,"  "threatened",  or 
"endangered"  and  the  Service  does  not 
intend  to  designate  critical  habitat  for 
the  Mexican  wolf.  Critical  habitat  can 
not  be  designated  under  the 
nonessential  experimental 


classification,  16  U.S.C.  1539(j)(2)(C)(ii). 
The  Service  foresees  no  likely  situation 
which  would  result  in  such  changes  in 
the  future.  Nevertheless,  to  ensure  that 
such  changes  do  not  occur,  the 
following  condition  exists  in  the 
proposed  rule,  paragraph  (j)(9) — if  legal 
actions  or  lawsuits  compel  a  change  in 
the  population's  legal  status  to  essential 
experimental,  threatened,  or 
endangered,  or  compel  the  designation 
of  critical  habitat  for  wolves  wiQiin  the 
experimental  population  area,  then  all 
reintroduced  Mexican  wolves  will  be 
removed  from  the  wild  and  the 
experimental,  population  rule  will  be 
revoked. 

Public  Comments  Solicited 

The  Service  solicits  comments  or 
suggestions  on  the  proposed 
experimental  population  rule  from  the 
public.  States,  tribes,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  potentially 
affected  landowners,  or  any  other 
interested  party.  Comments  must  be 
received  within  60  days  of  publication 
of  this  proposed  rule  in  the  Federal 
Register. 

The  Service  will  hold  public  hearings 
to  obtain  additional  verbal  and  written 
information.  The  location,  dates,  and 
times  of  these  hearings  will  be 
annoimced  in  a  forthcoming  issue  of  the 
Federal  Register,  in  newspapers,  and  in 
a  mailing  to  those  persons  on  the 
Mexican  Wolf  Recovery  Program 
mailing  list. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 
These  may  lead  to  a  final  rule  that 
differs  from  this  propo.sal. 

National  Environmental  Policy  Act 

A  draft  Environmental  Impact 
Statement  on  the  Service's  proposal  to 
reintroduce  the  Mexican  wolf  in  the 
southwestern  United  States  has  been 
prepared  and  is  available  to  the  public 
(see  ADDRESSES  section).  The  draft 
Environmental  Impact  Statement  should 
be  referred  to  for  analysis  of  the 
Proposed  Action  and  alternatives  to  it; 
also,  the  draft  Environmental  Impact 
Statement  contains  detailed  references 
for  the  background  information 
provided  here. 

Required  Determinations 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
The  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 


et  seq.).  The  final  rule  will  not 
significantly  change  costs  to  industry  or 
governments.  Furdiermore,  the  rule 
produces  no  adverse  efl'ects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12630,  the 
Attorney  General  Guidelines, 
Department  Guidelines,  and  the 
Attorney  General  Supplemental 
Guidelines  to  determine  the  takings 
implications  of  the  proposed  rule,  if  it 
were  promulgated  as  currently  drafted. 
One  issue  of  concern  is  the  depredation 
of  livestock  by  reintroduced  wolves. 
However,  such  depredation  by  a  y/fild 
animal  would  not  be  a  "taking"  under 
the  5th  Amendment.  One  of  the  reasons 
for  the  experimental  nonessential 
designation  is  to  allow  the  agency  and 
private  entities  flexibility  in  managing 
the  wolves,  including  the  elimination  of 
a  wolf  when  there  is  a  confirmed  kill  of 
livestock. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12612  to 
determine  Federalism  considerations  in 
policy  formulation  and  implementation. 
Evidently,  one  or  more  counties  in  the 
vicinity  of  the  wolf  reintroduction  area 
have  enacted  ordinances  specifically 
prohibiting  the  introduction  of  the  wolf 
(among  other  species)  within  coimty 
boundaries.  However,  the  United  States 
Congress  has  given  the  Secretary  of  the 
Interior  explicit  statutory  authority,  in 
section  10(j)  of  the  Act.  to  promulgate 
this  rule,  and  under  the  Supremacy 
Clause  of  the  United  States  Constitution, 
this  has  the  effect  of  preempting  State 
regulation  of  wildlife  to  the  extent  in 
conflict  with  this  proposed  rule. 
Nevertheless,  the  Service  has 
endeavored  to  cooperate  with  State 
wildlife  agencies  and  county  and  tribal 
governments  in  the  preparation  of  this 
proposed  rule. 

Author 

The  primary  author  of  this  document 
is  Mr.  David  R  Parsons  (see  ADDRESSES 
section)  at  telephone  505/248-6920;  or 
facsimile  505/248-6922. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 


PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  In  §  17.11(h).  the  table  entry  for 
"Wolf,  gray"  under  MAMMALS  is 
revised  to  read  as  follows: 


§17.11 
wfklltfe. 


(h)' 


Emtangared  and  thrastenwl 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wfiere  endan- 
gered or  threatened 


Status       When  listed 


Critical 
habitat 


Speaal 
rules 


Mammals 


Wolf,  gray  Canis  lupus 


Do  do 

Do  do 

Do do 


Holarctic  U.S.A.  (48 

conterminous 
States,  except  MN 
*  and  where  listed 
as  an  experi- 
mental popu- 
lation).. 

do  U.S.A.  (MN> 

do  U.S.A.  (WY  and  por- 
tions of  ID  and 
MT— see  l7.B4(i)).. 

do  U.SA  (specific  por- 
tions of  AZ  NM. 
and  TX— see 
17.840)).. 


1.6.  13.35, 
561, 
562. 


17.95(a) 


MA 


T 
XN 


XN 


35 17.95(a) 

561,562  NA 

I7.84(i) 

NA I7.84(i). 


17  40(d) 


3.  Section  17.84  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

$17.84    Special  rules— vertetKates. 

***** 

(j)  Mexican  gray  wolf  (Canis  lupus 
baileyi). 

(1)  The  Mexican  gray  wolf  (Mexican 
wolf)  subpopulations  reestablished  in 
the  Blue  Range  Wolf  Recovery  Area  and 
in  the  White  Sands  Wolf  Recovery  Area 
within  the  Mexican  Wolf  Experimental 
Population  Area,  identified  in  paragraph 
(j)(6)  of  this  section,  are  one 
nonessential  experimental  population. 
This  nonessential  experimental 
population  will  be  managed  in 
accordance  with  these  provisions. 

(2)  The  Fish  and  Wildlife  Service 
(Service)  finds  that  reintroduction  of  an 
experimental  population  of  Mexican 
wolves  into  the  subspecies'  probable 
historic  range  will  further  the 
conservation  of  the  Mexican  wolf 
subspecies  and  of  the  gray  wolf  species. 
The  Service  also  finds  that  the 
experimental  population  is  not 
"essential,"  under  50  CFR  17.81(c)(2). 

(3)  You  must  not  take  any  wolf  in  the 
wrild  within  the  Mexican  Wolf 
Experimental  Population  Area  except  as 
provided  in  this  rule.  The  Service  may 
refer  take  of  a  wolf  contrary  to  this  rule 
to  the  appropriate  authorities  for 
prosecution. 


(i)  Throughout  the  entire  Mexican 
Wolf  Experimental  Population  Area, 
you  will  not  be  in  violation  of  the 
Endangered  Species  Act  (Act)  for 
unavoidable  and  unintentional  take 
(including  killing  or  injuring)  of  a  wolf, 
when  such  take  is  non-negligent  and 
incidental  to  a  legal  activity,  such  as 
hunting,  trapping,  driving,  or 
recreational  activities,  and  you  report 
the  take  promptly  (within  24  hours)  to 
the  Service's  Mexican  Wolf  Recovery 
Coordinator  or  to  a  Service  appointed 
agency  representative. 

(ii)  Also  throughout  the  entire 
Mexican  Wolf  Experimental  Population 
Area,  excluding  areas  within  the 
national  park  system  and  national 
wildlife  refuge  system,  no  Federal 
agency  or  their  contractors  will  be  in 
violation  of  the  Act  for  take  of  a  wolf 
resulting  from  any  authorized  agency 
action.  This  provision  does  not  exempt 
agencies  and  their  contractors  from 
complying  with  section  7(a)(4)  of  the 
Act  which  requires  a  conference  with 
the  Service  if  they  propose  an  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  the  Mexican  wolf. 

(iii)  No  land  use  restrictions  will  be 
imposed  on  private  or  tribal  reservation 
lands  for  Mexican  wolf  recovery 
without  the  concurrence  of  the  private 
owner  or  tribal  government.  On  public 
lands,  public  and  tribal  agencies  may 
temporarily  restrict  human  access  and 


disturbance-causing  land  use  activities, 
such  as  timber  harvesting  and  mining, 
within  a  1-mile  radius  around  release 
pens  when  wolves  are  in  them,  around 
active  dens  between  March  1  and  )une 
30,  and  around  active  wolf  rendezvous 
sites  between  June  1  and  September  30, 
as  necessary.  If  documented  illegal 
killing  of  a  wolf  occurs  the  United 
States  Forest  Service  may,  in 
consultation  with  the  Service,  close 
back-country  roads  on  National  Forest 
lands  (except  thoroughfares)  for  as  long 
as  necessar>'  to  protect  the  wolves. 

(iv)  In  areas  within  the  national  park 
system  and  national  wildlife  refuge 
system.  Federal  agencies  must  treat 
Mexican  wolves  as  a  threatened  species 
for  purposes  of  complying  with  section 
7  of  the  Act. 

(v)  On  public  lands  leased  for  grazing 
anywhere  witliin  the  Mexican  Wolf 
Experimental  Population  Area, 
including  within  the  designated  wolf 
recover)-  areas,  when  and  where 
livestock  are  legally  present,  livestock 
owTiers  or  their  agents: 

(A)  May  harass  wolves,  for  purposes 
of  scaring  them  away,  in  the  general 
vicinity  (within  500  yards)  of  livestock 
(i.e.,  cattle,  sheep,  horses,  mules,  and 
burros  or  as  defined  in  State  and  tribal 
wolf  management  plans  as  approved  by 
us)  in  an  opportunistic,  noninjurious 
manner  (no  temporar\'  or  permanent 
physical  damage  may  result)  at  any 
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time;  provided  that  wolves  cannot  be 
purposely  attracted,  tracked,  waited  for, 
or  searched  out  and  then  harassed;  and 
provided  that  such  harassment  is 
reported  to  the  Service's  Mexican  Wolf 
Recovery  Coordinator  or  to  a  Service 
appointed  agency  representative  within 
7  days;  and, 

(Bj  May  receive  a  written  permit 
under  the  Act  from  the  Service  or  an 
agency  designated  by  the  Service,  valid 
for  up  to  45  days,  to  take  (including  kill 
or  injure)  a  specific  number  of  wolves 
actually  engaged  in  the  act  of  killing, 
wounding,  or  biting  livestock;  provided 
that,  prior  to  the  issuance  of  such  a 
permit,  six  or  more  breeding  Mexican 
wolf  pairs  occur  in  the  Blue  Range  Wolf 
Recovery  Area,  or  three  or  more 
breeding  Mexican  wolf  pairs  occur  in 
the  White  Sands  Wolf  Recovery  Area; 
and  provided  that  an  authorized  agent 
of  the  Service,  the  United  States 
Department  of  Agriculture's  (USDA) 
Animal  Damage  Control  Division,  or  the 
State  has  documented  previous 
livestock  loss  or  injury  caused  by 
wolves  and  agency  efforts  to  resolve  the 
problem  are  completed.  Livestock 
owners  or  their  agents  must  report  take 
of  wolves  under  such  a  permit  to  the 
Service's  Mexican  Wolf  Recovery 
Coordinator  or  to  a  Service  appointed 
agency  representative  within  24  hours. 
There  must  be  evidence  of  freshly 
wounded  or  killed  livestock  by  wolves. 

(vi)  On  private  or  tribal  land 
anywhere  within  the  Mexican  Wolf 
Experimental  Population  Area,  property 
owners,  livestock  owners,  tenants,  or 
their  designated  agents: 

(A)  may  harass  wolves  in  the 
immediate  vicinity  (within  500  yards)  of 
people,  buildings,  facilities,  pets, 
livestock,  or  other  domestic  animals  in 
an  opportunistic,  noninjurious  manner 
(no  temporary  or  permanent  physical 
damage  may  result)  at  any  time; 
provided  that  wolves  cannot  be 
purposely  attracted,  tracked,  or  searched 
out  and  then  harassed;  and  provided 
that  such  harassment  is  reported  to  the 
Service's  Mexican  Wolf  Recovery 
Coordinator  or  to  a  Service  appointed 
agency  representative  within  7  days; 
and, 

(B)  may  take  (including  kill  or  injure) 
any  wolf  actually  engaged  in  the  act  of 
killing,  wounding,  or  biting  livestock; 
provided  that  livestock  freshly  (less 
than  24  hours)  wounded  (torn  flesh  and 
bleeding)  or  killed  by  wolves  is  present; 
and  further  provided  that  the  take  is 
reported  to  the  Service's  Mexican  Wolf 
Recovery  Coordinator  or  a  Service 
appointed  agency  representative  within 
24  hours. 

(vii)  Authorized  Service,  USDA 
Animal  Damage  Control  EH  vision,  tribe. 


and  State  employees  may  capture  and/ 
or  translocate  any  Mexican  wolf  in  the 
nonessential  experimental  population 
consistent  with  the  Service's  approved 
management  plan  or  special 
management  measure.  Such  plan  or 
measure  may  include  capture  and/or 
translocation  of  wolves  that  prey  on 
livestock,  attack  pets  or  domestic 
animals  other  than  livestock  on  private 
land,  impact  game  populations  in  ways 
which  may  inhibit  further  wolf 
recovery,  prey  on  members  of  the  desert 
bighorn  sheep  herd  found  on  the  White 
Sands  Missile  Range  and  San  Andres 
National  Wildlife  Refuge,  so  long  as  the 
State  of  New  Mexico  lists  it  as  a  species 
to  be  protected,  are  considered  problem 
wolves,  are  a  nuisance,  or  are 
conflicting  with  a  major  land  use,  or  are 
necessary  for  research.  Authorized 
Federal,  State,  or  tribal  personnel  may 
also  carry  out  wolf  capture  and/or 
translocation  for  other  purposes  the 
Service  has  authorized,  such  as  genetic 
management,  and  may  use  lethal 
methods  of  take  when  reasonable 
attempts  to  capture  wolves  alive  fail  and 
the  Service  determines  that  removal  of 
a  particular  wolf  or  wolves  from  the 
wild  is  necessary.  Authorized  Federal, 
State,  or  tribal  personnel  may  carry  out 
any  management  measure  that  is  a  part 
of  a  Service  approved  management  plan. 
Also,  the  USDA  Animal  Damage  Control 
Division  will  discontinue  use  of  M-44's 
and  choking-type  snares  in  "occupied 
Mexican  wolf  range"  (see  definition  in 
proposed  section  17.84(j)(10)).  The 
Service  may  restrict  or  modify  other 
predator  control  activities  pursuant  to  a 
cooperative  management  agreement  or  a 
conference  between  us  and  the  USDA's 
Animal  Damage  Control  Division. 

(viii)  You  may  harass  or  take  a 
Mexican  wolf  in  self  defense  or  defense 
of  others,  provided  that  you  promptly 
report  the  harassment  or  take  to  the 
Service's  Mexican  Wolf  Recovery 
Coordinator  or  to  a  Service  appointed 
agency  representative.  If  the  Service  or 
an  agency  authorized  through  a 
cooperative  management  plan 
determine  that  a  wolf  presents  a  threat 
to  human  life  or  safety,  the  Service  or 
the  authorized  agency  may  place  it  in 
captivity  or  euthanize  it. 

fix)  Intentional  taking  of  any  wolf  in 
the  Mexican  Wolf  Experimental 
Population  Area,  except  as  described 
above,  is  prohibited.  The  Service 
encourages  individuals  authorized  to 
take  wolves  to  use  nonlethal  means. 
You  must  immediately  (within  24 
hours)  deliver  all  wolves  (live  or  dead), 
pelts,  or  parts  taken  to  the  Service's 
Mexican  Wolf  Recovery  Coordinator  or 
to  a  Service  appointed  agency 
representative. 


(4)  You  may  not  possess,  sell,  deliver, 
carry,  transport,  ship,  import,  or  export 
by  any  means  whatsoever,  any  wolf  or 
wolf  part  from  the  experimental 
population  taken  or  possessed  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  or  tribal 
fish  and  wildlife  laws  or  regulations  or 
the  Act. 

(5)  You  may  not  attempt  to  commit, 
solicit  another  to  conunit,  or  cause  to  be 
committed,  any  offense  defined  in  this 
section. 

(6)  The  two  designated  recovery  areas 
for  Mexican  wolves  classified  as 
nonessential  experimental  that  lie 
within  the  subspecies'  probable  historic 
ranee  are: 

(i)  The  White  Sands  Wolf  Recovery 
Area  in  south-central  New  Mexico, 
including  all  of  the  White  Sands  Missile 
Range,  the  White  Sands  National 
Monument,  and  the  San  Andres 
National  Wildlife  Refuge,  and  the  area 
adjacent  and  to  the  west  of  the  Missile 
Range  bounded  on  the  south  by  the 
soudierly  boundary  of  the  USDA 
Jornada  Experimental  Range  and  the 
northern  boundary  of  the  New  Mexico 
State  University  Animal  Science  Ranch; 
on  the  west  by  the  New  Mexico 
Principal  Meridian;  on  the  north  by  the 
Pedro  Armendaris  Grant  boundary  and 
the  Sierra-Socorro  County  line;  and  on 
the  east  by  the  western  boundary  of  the 
Missile  Range  (Figure  1).  Actual  releases 
of  captive-raised  wolves  will  take  place, 
generally  as  described  in  our  draft 
Environmental  Impact  Statement  on 
Mexican  wolf  reintroduction,  within  the 
White  Sands  Wolf  Recovery  Area 
primary  recovery  zone.  This  is  the  area 
within  the  White  Sands  Missile  Range 
bounded  on  the  north  by  the  road  fitim 
the  former  Cain  Ranch  Headquarters  to 
Range  Road  16,  Range  Road  16  to  its 
intersection  with  Range  Road  13,  Range 
Road  13  to  its  intersection  with  Range 
Road  7;  on  the  east  by  Range  Road  7;  on 
the  south  by  Highway  70;  and  on  the 
west  by  the  Missile  Range  boundary. 
The  Service  will  allow  die  wolf 
subpopulation  to  expand  into  the  White 
Sands  Wolf  Recovery  Area  secondary 
recovery  zone,  which  is  the  remainder 
of  the  White  Sands  Wolf  Recovery  Area 
not  in  the  primary  recovery  zone. 

(ii)  The  Blue  Range  Wolf  Recovery 
Area,  including  all  of  the  Apache 
National  Forest  and  all  of  the  Gila 
National  Forest  in  east-central  Arizona 
and  west-central  New  Mexico  (Figure  2). 
Actual  releases  of  captive-raised 
Mexican  wolves  will  take  place, 
generally  as  described  in  our  draft 
Environmental  Imp>act  Statement  on 
Mexican  wolf  reintroduction,  within  the 
Blue  Range  Wolf  Recovery  Area  primary 
recovery  zone.  This  is  the  area  within 


the  Apache  National  Forest  bounded  on 
the  north  by  the  Apache-Greenlee 
County  line;  on  the  east  by  the  Arizona- 
New  Mexico  State  line;  on  the  south  by 
the  San  Francisco  River  (eastern  half) 
and  the  southern  boundary  of  the 
Apache  National  Forest  (western  half); 
and  on  the  west  by  the  Greenlee-Graham 
County  line  (San  Carlos  Apache 
Reservation  boundary).  The  Service  will 
allow  the  wolf  subpopulation  to  expand 
into  the  Blue  Range  Wolf  Recovery  Area 
secondary  recovery  zone,  which  is  the 
remainder  of  the  Blue  Range  Wolf 
Recovery  Area  not  in  the  primary 
recovery  zone. 

(iii)  The  boundaries  of  the  Mexican 
Wolf  Experimental  Population  Area  are 
the  portion  of  Arizona  lying  north  of 
Interstate  Highway  10  and  south  of 
Interstate  Highway  40;  the  portion  of 
New  Mexico  lying  north  of  Interstate 
Highway  10  in  the  west,  north  of  the 
New  Mexico-Texas  boundary  in  the 
east,  and  south  of  Interstate  Highway  40; 
and  the  portion  of  Texas  lying  north  of 
United  States  Highway  62/180  and 
south  of  the  Texas-New  Mexico 
boundary  (Figure  3).  The  Service  is  not 
proposing  wolf  recovery  throughout  this 
area,  only  within  the  White  Sands  and 
Blue  Range  Wolf  Recovery  Areas 
described  in  paragraph  (j)(6)(i)  and 
(j)(6)(ii)  of  this  subsection.  The  purpose 
of  the  larger  experimental  population 
area  designation  is  to  distinguish  the 
legal  status  of  any  wolf  found  there. 
After  the  first  captive  wolf  release, 
wolves  found  in  the  wild  in  the 
Mexican  Wolf  Experimental  Population 
Area  will  be  subject  to  management 
under  this  rule.  If  a  wolf  is  captured 
inside  the  Mexican  Wolf  Experimental 
Population  Area  after  the  first  release 
but  outside  the  designated  wolf  recovery 
areas,  it  will  be  returned  and  re-released 
or  put  into  the  captive  breeding 
program.  Jf  a  wolf  is  found  in  the  United 
States  outside  the  boundaries  of  the 
Mexican  Wolf  Experimental  Population 
Area  (and  not  within  any  other  wolf 
experimental  population  area)  the 
Service  will  presume  it  to  be  of  wild 
origin  with  full  endangered  status  (or 
threatened  in  Minnesota)  under  the  Act, 
unless  evidence,  such  as  a  radio-collar 
or  identification  mark,  establishes 
otherwise.  If  such  evidence  exists,  the 
Service  or  an  authorized  agency  will 
attempt  to  promptly  capture  the  wolf 
and  return  and  re-release  it  or  put  into 
the  captive  breeding  program.  Such  a 
wolf  is  otherwise  not  subject  to  this  rule 
outside  the  designated  Mexican  Wolf 
Experimental  Population  Area. 

(7)  If  Mexican  wolves  of  the 
experimental  population  occur  on 
public  lands  outside  the  designated  wolf 
recovery  areas,  but  within  the  Mexican 


Wolf  Experimental  Population  Area,  the 
Service  or  an  authorized  agency  will 
attempt  to  recapture  any  radio-collared 
lone  wolf  and  any  lone  wolf  or  member 
of  an  established  pack  causing  livestock 
depredations.  The  agencies  will  not 
routinely  recapture  and  return  pack 
members  that  make  occasional  forays 
onto  public  land  outside  the  designated 
wolf  recovery  areas  and  uncollared  lone 
wolves  on  public  land.  However,  the 
Service  will  capture  and  return  to  a 
recovery  area  or  to  captivity  packs  from 
the  nonessential  experimental 
population  that  establish  territories  on 
public  land  outside  the  designated  wolf 
recovery  areas.  If  any  wolves  move  onto 
private  or  tribal  lands  outside  the 
designated  recovery  areas,  but  within 
the  Mexican  Wolf  Experimental 
Population  Area,  the  Service  or  an 
authorized  agency  will  develop 
management  actions  in  cooperation 
with  the  land  owner  including  recapture 
if  requested  by  the  land  owner  or  tribal 
government. 

(8)  The  Service  will  continuously 
evaluate  Mexican  wolf  reintroduction 
progress  and  prepare  periodic  progress 
reports,  detailed  annual  reports,  and  full 
evaluations  after  3  and  5  years  that 
recommend  continuation  or  termination 
of  the  reintroduction  effort. 

(9)  The  Service  does  not  intend  to 
change  the  "nonessential  experimental  ' 
designation  to  "essential  experimental." 
"threatened,"  or  "endangered"  &..i  does 
not  intend  to  designate  critical  habitat 
for  the  Mexican  wolf.  Critical  habitat 
cannot  be  designated  under  the 
nonessential  experimental 
classification.  16  U.S.C.  1539(j)(2)(C)(ii). 
The  Service  foresees  no  likely  situation 
which  would  result  in  such  changes. 
The  Service  would  remove  from  the 
wild  all  reintroduced  Mexican  wolves 
designated  as  nonessential  experimental 
and  revoke  the  experimental  status  and 
regulations  if  legal  actions  or  lawsuits 
compel  a  change  in  the  populations 
legal  status  to  essential  experimental, 
threatened,  or  endangered  or  compel  the 
designation  of  critical  habitat  within  the 
Mexican  Wolf  Experimental  Population 
Area,  or  if  within  90  days  of  the  initial 
release  date,  the  Service  discovers  a 
naturally  occurring  population  of  wild 
wolves,  consisting  of  at  least  two 
breeding  jaairs  that  for  2  consecutive 
years  have  each  successfully  raised  two 
offspring,  existing  within  the  White 
Sands  Wolf  Recovery  Area  or  Blue 
Range  Wolf  Recovery  Area  boundaries. 
The  Service  would  manage  and  protect 
any  such  naturally  occurring  wolves  as 
endangered  species  under  the  Act. 

(10)  Definitions — Key  terms  used  in 
the  rule  have  the  following  definitions. 


Breeding  pair.  An  adult  male  and  an 
adult  female  wolf  that  have  produced  at 
least  two  pups  that  survived  until 
December  31  of  the  year  of  their  birth, 
during  the  previous  breeding  season. 

Depredation.  The  confirmed  killing  or 
maiming  of  lawfully  present  domestic 
livestock  on  Federal,  State,  tribal,  or 
other  public  lands,  or  private  lands  bv 
one  or  more  wolves.  The  Service.  USDA 
Animal  Damage  Control,  or  Service- 
authorized  State  or  tribal  agencies  will 
confirm  killing  or  maiming  of  domestic 
livestock. 

Engaged  in  the  act  of  killing, 
wounding,  or  biting  livestock.  To  be 
engaged  in  the  pursuit  and  grasping, 
biting,  attacking,  wounding,  or  feeding 
upon  livestock  that  are  alive.  If  wolves 
are  observed  feeding  on  livestock 
carcasses,  you  cannot  assume  that 
wolves  killed  the  livestock  until  proper 
authorities  investigate  and  confirm  that 
wolves  were  responsible  for  that  or 
other  livestock  losses  in  the  immediate 
area  (1-mile  radius). 

Harass.  Harass  is  defined  as 
"intentional  or  negligent  act  or  omission 
which  creates  the  likelihood  of  injury  to 
the  wildlife  by  annoying  it  to  such  an 
extent  as  to  significantly  disrupt  normal 
behavioral  patterns  which  include,  but 
are  not  limited  to  breeding,  feeding,  or 
sheltering"  (50  CFR  17.3).  For  the 
purposes  of  this  proposed  experimental 
population  rule  the  Service  permits  only 
"opportunistic,"  noninjurious 
harassment  (see  definition  below)  and 
limits  it  to  approaching  wolves  on  foot, 
horseback,  or  nonmotorized  or 
motorized  vehicle  (no  closer  than  20 
feet):  discharging  firearms  or  other 
projectile  launching  devices  in 
proximity  to  but  not  in  the  direction  of 
wolves;  throwing  objects  in  the  general 
direction  of  but  not  at  wolves;  or  making 
any  loud  noise  in  proximity  to  wolves. 
The  basic  intent  is  to  scare  or  chase 
wolves  from  the  immediate  area  wHhout 
causing  physical  injuries 

Impact  on  game  populations  w  ways 
which  may  inhibit  further  wolf  recovery 
The  Ser\ice  encourages  States  and  tribes 
to  describe  unacceptable  impacts  on 
game  populations  in  their  management 
plans  subject  to  our  approval.  Until 
such  time  the  term  will  mean  the 
following:  Two  consecutive  years  with  a 
cumulative  35  percent  decrease  in 
population  or  hunter  har\eKt  estimates 
for  a  particular  species  of  ungulate  in  a 
game  management  unit  or  distinct  herd 
segment  compared  to  the  prewolf  5-year 
average  (unit  or  herd  must  contain 
average  of  greater  than  100  animals).  If 
wolf  predation  is  shown  to  be  a  priman, 
cause  of  ungulate  population  declines 
(greater  than  50  percent  of  documented 
adult  cr  young  mortality),  then  wolves 
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may  be  moved  to  reduce  ungulate 
mortality  rates  and  assist  in  herd 
recovery,  but  only  in  conjunction  with 
application  of  other  common, 
professionally  acceptable,  wildlife 
management  techniques. 

Occupied  Mexican  wolf  range.  (1) 
Area  of  confirmed  presence  of  resident 
breeding  packs  or  pairs  of  wolves  or 
area  consistently  used  by  at  least  one 
resident  wolf  over  a  period  of  at  least 
one  month.  The  Service  must  confirm  or 
corroborate  wolf  presence.  Exact 
delineation  of  the  area  will  be  described 
by: 

(i)  Five-mile  radius  around  all 
locations  of  wolves  and  wolf  sign 
confirmed  as  described  above 
(nonradio-monitored); 

(ii)  5-mile  radius  around  radio 
locations  of  resident  wolves  when  fewer 
than  20  radio  locations  are  available  (for 
radio-monitored  wolves  only);  or 

(iii)  3-mile  radius  around  the  convex 
polygon  develof)ed  from  more  than  20 
radio  locations  of  a  pack,  pair,  or  single 
wolf  taken  over  a  period  of  at  least  6 
months  (for  radio-monitored  wolves). 

(2)  This  definition  applies  only  within 
the  Mexican  Wolf  Experimental 
Population  Area. 

Opportunistic,  noninjurious 
harassnyent  (see  "harass").  This  is  the 
only  type  of  harassment  the  Service 
permits  under  the  experimental 
population  rule.  Opportunistic  means  as 
the  wolf  presents  itself  (i.e.,  the  wolf 
travels  onto  and  is  observed  on  private 
land  or  near  livestock).  You  cannot  track 
a  wolf  and  then  harass  it  or  harass  it  by 


aircraft.  You  cannot  chase  and  harass  a 
wolf  for  an  extended  period  of  time 
(over  15  minutes).  Any  harassment  must 
not  cause  bodily  injury,  maiming,  or 
death. 

Population  of  naturally  occurring  wild 
wolves.  At  least  two  breeding  pairs  of 
wolves  successfully  raising  at  least  two 
young  each  year  (until  December  31  of 
the  year  of  their  birth),  for  2  consecutive 
years  in  the  Mexican  Wolf  Experimental 
Population  Area. 

Primary  recovery  zone.  An  area  where 
the  Service  proposes  to  release  Mexican 
wolves,  and  where  the  Service  may 
return  and  re-release  them  if  necessary, 
and  where  managers  will  actively 
support  recovery  of  the  reintroduced 
population. 

Problem  wolves.  Wolves  that  have 
depredated  on  lawfully  present 
domestic  livestock  or  wolves  from  a 
group  or  pack  including  adults, 
yearlings,  and  young-of-the-year  that 
were  directly  involved  in  the 
depredations:  w  fed  upon  the  livestock 
remains  that  were  a  result  of  the 
depredation;  or  were  fed  by  or  are 
dependent  upon  adults  involved  with 
the  depredations  (because  before  these 
young  animals  mature  to  where  they  can 
survive  on  their  own,  they  will  travel 
with  the  pack  and  learn  the  pack's 
depredation  habits).  Wolves  that  have 
depredated  on  domestic  animals  other 
than  livestock,  two  times  in  an  area 
within  1  year.  Wolves  that  are 
habituated  to  humans,  human 
residences,  or  other  facilities. 


Secondary  recovery  zone.  An  area 
adjacent  to  a  primary  recovery  zone 
which  the  Service  does  not  propose  for 
Mexican  wolf  releases,  but  in  which  the 
Service  allows  released  wolves  to 
disperse,  and  where  managers  will 
actively  support  recovery  of  the 
reintroduced  population. 

Take.  The  Act  defines  "take"  as— "to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct"  (16  U.S.C.  1532(19)).  See 
above  definition  of  Harass  which 
includes  definition  of  permitted 
harassment,  and  see  definition  of 
Unavoidable  and  unintentional  take 
below. 

Unavoidable  and  unintentional  take. 
Accidental,  non-negligent  take  (see 
above  definition  of  "Take")  which 
occurs  despite  reasonable  care,  is 
incidental  to  an  otherwise  lawful 
activity  and  without  the  purpose  to  do 
so.  Examples  would  include  striking  a 
wolf  with  an  automobile  or  capturing  a 
wolf  in  a  trap  set  obviously  for  another 
species.  Note — Shooting  a  wolf  when 
the  individual  states  he  or  she  believed 
it  to  be  an  animal  other  than  a  wolf  does 
not  qualify  as  unavoidable  or 
unintentional  take.  Shooters  have  the 
responsibility  to  be  sure  of  their  targets. 

Wolf  recovery  area.  A  designated  area 
where  managers  will  actively  support 
reestablishment  of  Mexican  wolf 
populations. 

Figures  to  §17.S4(j) 
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Fig.    1:    White    Sands    Woif    Recovery   Area 
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Fig.    2:    Blue   Range   Wolf   Recovery  Area 
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BiLUNG  cooe  UIO-SS-C 

Dated:  December  20.  1995. 
G«orge  T.  Frampton,  Ir.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks 
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examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

April  26,  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer,  USDA, 
OIRM.  Ag  Box  7630,  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

•  Title:  Use  of  Sodium  Citrate 
Buffered  with  Citric  Acid  in  Certain 
Cured  and  Uncured  Processed  Meat  and 
Poultry  Products. 

Summary:  The  Food  Safety  and 
Inspection  Service  is  amending  the 
Federal  meat  and  Poultry  products 
inspection  regulations  to  permit  the  use 
of  a  solution  of  sodium  citrate  buffered 
with  citric  acid  in  cured  and  uncured 
processed  whole-muscle  meat  and 
poultry  products. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  approve 
labels  to  be  used  with  processed  whole- 
muscle  meat  and  poultry  products  using 
the  solution  of  sodium  citrate  buffered 
with  citric  acid. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 


Total  Burden  Hours:  6,250. 
Larry  Roberson, 

Deputy  Departmental  Clearance  Officer 
|FR  Doc.  96-10709  Filed  4-30-96:  8:45  ami 
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Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Report  of  the 
Emergency  Food  Assistance  Program 
(TEFAP)  Administrative  Costs 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collection  of 
administrative  cost  information  under 
the  Emergency  Food  Assistance  Program 
(TEFAP)  for  the  September,  1996 
Current  Population  Survey. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  1,  1996. 

ADDRESSES:  Comments  are  invited  on; 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  and  requests  for  copies  of 
this  information  collection  and 
instructions  may  be  sent  to  Lou  Pastura, 
Acting  Division  Director,  Grants 
Management  Division,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria.  VA  22302.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 


FOR  FURTHER  INFORMATION  CONTACT 

Lou  Pastura  (703)  305-2048. 


Mr 


SUPPLEMENTARY  INFORMATKM: 

Title:  Report  of  the  Emergency  Food 
Assistance  Program  (TEFAP) 
Administrative  Costs. 

OMB  Number:  0584-0385. 

Form  Number:  FNS-667  (2-93). 

Expiration  Date  of  approval:  5/31/96 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  FNS-667.  Report  of  the 
Emergency  Food  Assistance  Program 
(TEFAP)  Administrative  Costs,  is 
completed  quarterly,  with  a  close-out 
report,  by  State  agencies  administering 
TEFAP.  States  use  the  form  to  report 
how  Federal  administrative  funds  are 
utilized,  in  three  sejiarate  categories. 
States  may  use  funds  to  pay  costs 
incurred  by  the  State  agency  itself,  or  to 
pay  costs  incurred  by  local  recipient 
agencies — emergency  feeding 
organizations  (EFOsj  that  distribute 
USDA  commodities  to  eligible 
households.  States  also  "pass  down"  to 
EFOs  a  certain  percentage  of  Federal 
administrative  funds  received,  as 
required  by  legislation  and  Federal 
regulations.  The  information  reported 
on  the  form  is  used  by  the  Food  and 
Consumer  Service  to  ensure  that  States 
meet  this  requirement,  and  the 
requirement — also  legislatively 
mandated — that  States  match  all  Federal 
administrative  funds  that  are  not  passed, 
down  to  the  local  agencies. 

Affected  Public:  State  Agencies 

Estimated  Number  of  Respondents: 
55. 

Estimated  Time  Per  Response  .5  to  8 
hours  per  response/average  3.5 

Estimated  Total  Annual  Burden 
962.5  hours  annually  (55  State  agencies 
*  5  responses=275  responses  275 
responses  @  3.5  hours). 

Dated:  .April  22.  1996 
William  E.  Ludwig, 
Administrator 

|FR  Doc.  96-10710  Filed  4-30-96.  845  ami 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Form  FCS-471, 
Coupon  Account  and  Destruction 
Report 

AGENCY:  Food  and  Consumer  Service, 
USDA. 
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ACTION:  Notice. 


UMI 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections. 
Sections  7,11,  and  13  of  the  Food 
Stamp  Act  of  1977  are  the  bases  for  the 
information  collected  on  Form  FCS- 
471,  Coupon  Account  and  Destruction 
Report.  The  Food  Stamp  Act  requires  an 
appropriate  procedure  for  determining 
and  monitoring  the  level  of  coupon 
inventories  under  the  control  of 
issuance  agents  for  the  purpose  of 
maintaining  inventories  at  proper  levels. 
The  procedure  also  involves  monitoring 
deliveries  and  returns  of  coupons  to 
inventory,  and  exercising  control  over 
removal  of  coupons  from  circulation. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  2, 1996. 
AD0ME8SCS:  Comments  are  Invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
James  I.  Porter,  Supervisor,  Issuance  and 
Accountability  Section,  State 
Administration  Branch,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOn  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
information  collection  form  and 
instructions  should  be  directed  to  James 
Porter,  (703)  305-2385. 

SUPPLEMENTARY  INFORMATION: 

Title:  Coupon  Account  and 
Destruction  Report. 

OMB  Number:  0584-0053. 

Fonn  Number:  FCS-471. 

Expiration  Date:  5/31/%. 

Type  of  Request:  Reinstatement, 
without  change,  of  this  previously 
approved  collection  of  information. 


Abstract:  7  CFR  274.7  (fj.  (g)  and  (h) 
of  the  Food  Stamp  Program  regulations 
require  that  State  agencies  dispose  of 
coupons  which  are  received  at  issuance, 
claims  collection,  inventory,  and  bulk 
storage  points,  within  30  days  after  the 
end  of  the  month  in  which  they  were 
received.  These  are  coupons  received  as 
payments  on  claims,  mutilated  or 
improperly  manufactured  coupons,  old- 
series  coupons  which  are  exchanged  for 
current  series,  and  coupons  which  are 
returned  for  various  other  reasons. 
Coupon  books  returned  intact  and 
unsigned  are  reusable  and  returned  to 
inventory.  Since  coupons  are  a  Federal 
obligation,  the  value  and  books  by 
denomination  of  unusable  coupons  are 
dociunented  and  reported  on  Form 
FCS— 471,  and  the  coupK>ns  are 
destroyed.  Form  FCS-471  is  also  used  to 
document  overages  and  shortages 
discovered  by  issuance  and  bulk  storage 
points  during  coupon  shipment  or 
transfer.  The  information  contained  on 
the  Form  FCS-471  is  necessary  to 
substantiate  coupon  inventory  and 
claims  collection  (coupon  payment) 
data. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
10,276. 

Estimated  Time  per  Response:  0.33. 

Estimated  Total  Annual  Burden: 
40,331  hours. 

Dated:  April  23,  1996. 
William  h'.  Ludwig, 

Administrator,  Food  and  Consumer  Service. 
(FR  Doc.  96-10736  Filed  +-30-96;  8:45  ami 
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Ag«ncy  Information  Colioction 
ActlviliM:  Proposod  CoHsction; 
Commont  RsquMt;  FCS-245,  Msgative 
Cas«  Action  R«vi«w  Schadulo;  FCS- 
247,  Statistical  Summary  of  Sampla 
Disposition;  and  FCS-248,  Status  of 
Sampla  Satectlon  and  Compiatlon 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collection  of  the 
FCS-245,  Negative  Case  Action  Review 
Schedule;  the  FCS-247,  Statistical 
Summary  of  Sample  Disposition;  and 
the  FCS-248,  Status  of  Sample  Selection 
and  Completion. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  1,  1996. 
AOOMCSSSS:  Send  comn>ents  and 
requests  for  copies  of  this  information 


collection  to:  John  Knaus,  Chief,  Quality 
Control  Branch.  Program  Accountability 
Division,  Food  and  Consumer  Service, 
U.S.  Department  of  Agriculture.  3101 
Park  Center  Drive,  Alexandria,  VA 
22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Knaus.  (703)  305-2474. 

SUPPLEMENTARY  INFORMATION:' 

Title:  Quality  Control  Negative  Case 
Action  Review  Schedule.  Statistical 
Summary  of  Sample  Disposition,  Status 
of  Sample  Selection  and  Completion. 

OMB  Number:  0584-0034. 

Form  Number:  FCS-245.  FCS-247.  & 
FCS-248. 

Expiration  Date:  05/31/96. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  FCS-245.  Negative  Case 
Action  Review  Schedule,  is  designed  to 
collect  QC  data  and  serve  as  the  data 
entry  form  for  negative  case  action 
quality  control  (QC)  reviews  in  the  Aid 
to  Families  with  Dependent  Children. 
Adult  Assistance  and  Food  Stamp 
programs.  State  agencies  complete  the 
FCS-245  for  each  negative  case  in  their 
QC  sample.  The  FCS-247,  Statistical 
Summary  of  Sample  Disposition, 
summarizes  the  data  obtained  from  a 
State's  active  and  negative  QC  samples 
over  the  course  of  each  annual  reporting 
period.  The  FCS-248.  Status  of  Sample 
Selection  and  Completion,  tracks  a 
State's  progress  in  sample  selection  and 
case  completion  on  a  monthly  basis. 

Affected  Public:  Individuals  or 
households:  State  or  local  governments. 

Estimated  Number  of  Respondents: 
35.132. 

Estimated  Time  per  Response:  3 
Hours. 


Estimated  Total  Annual  Burden: 
107.135. 

Dated:  April  23, 1996. 
William  E.  Ludwig. 

Administrator,  Food  and  Consumer  Service 
|FR  Doc.  96-10737  Filed  4-30-96;  8:45  am] 
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Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Child  Nutrition 
Labeling  Program 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
Food  and  Consumer  Ser\'ice  (FCS)  to 
request  OMB  review  of  information 
collection  activities  related  to  the  Child 
Nutrition  Labeling  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  1, 1996. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval,  and  will 
become  a  matter  of  public  record.  Send 
comments  to:  Ms.  Marion  Hinners, 
Acting  Branch  Chief,  Technical 
Assistance  Branch,  Nutrition  and 
Technical  Services  Division.  Food  and 
Consumer  Service,  United  States 
Department  of  Agriculture,  3101  Park 
Center  Drive.  Alexandria,  VA  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instruction  should  be 
directed  to  Marion  Hinners  at  (703) 

305-2556. 

SUPPLEMENTARY  INFORMATION: 

7/t/e.  Child  Nutrition  Labeling 
Program. 

OMB  Number:  0584-0320. 


Expiration  Date:  6/30/96. 

Type  of  Request:  Revision  of  currently 
approved,  voluntary  collection  of 
information  contained  in  existing 
regulation. 

Abstract:  The  Child  Nutrition  (CN) 
labeling  program  is  a  voluntary 
technical  assistance  program  to  aid 
schools  and  institutions  participating  in 
the  National  School  Lunch  Program 
(NSLP).  School  Breakfast  Program 
(SBP),  Child  and  Adult  Care  Food 
Program  (CACFP),  and  Summer  Food 
Service  Program  4SFSP)  in  determining 
the  contribution  a  commercial  product 
makes  toward  the  food-based  meal 
pattern  requirements  of  these  programs. 
There  is  no  Federal  requirement  that 
commercial  products  must  have  a  CN 
label  statement. 

To  participate  in  the  Program, 
industry  submits  product  labels  and 
formulations  to  FCS  that  are  in 
conformance  with  the  Food  Safety  and 
Inspection  Service  (FSIS)  label  approval 
program  for  meat  and  poultry,  and 
United  States  Department  of  Commerce 
(USDC)  label  approval  program  for 
seafood  products.  FCS  reviews  a 
manufacturer's  product  formulation  to 
determine  the  contribution  a  ser\'ing  of 
the  product  makes  toward  the  food- 
based  meal  pattern  requirements.  The 
application  form  submitted  to  FCS  is  the 
same  application  that  companies  submit 
to  FSIS  and  USDC  to  receive  labeling 
approval.  A  CN  label  application  is  also 
reviewed  by  FCS  for  accuracy. 

Estimate  of  Burden:  Based  on  our 
most  recent  interviews  with 
manufacturers  it  is  estimated  that  it 
takes  a  manufacturer  forty-five  minutes 
to  complete  the  required  calculations 
and  to  formulate  the  CN  label 
application. 

Respondents:  Participation  in  the  CN 
labeling  program  is  voluntarj'.  Only 
manufacturers  who  wish  to  place  CN 
labels  on  their  products  must  comply 
with  program  requirements.  Last  year 
628  establishments  sent  in  5,698  label 
transmittals. 

Estimated  Number  of  Respondents: 
628. 

Estimated  Number  of  Responses  per 
Respondent:  9. 

Estimated  Total  Annual  Burden  on 
Respondents:  4.274  hours. 

Dated:  April  23, 1996. 
William  E.  Ludwig, 

Administrator.  Food  and  Consumer  Service. 
[FR  Doc.  96-10764  Filed  4-30-96;  8:45  ami 
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Food  Stamp  Program:  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request;  Energy  Assistance 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections. 
Section  1306  of  the  1981  Farm  Bill  (Pub. 
L.  97-98)  is  the  basis  for  the  information 
required  at  7  CFR  273.9(c)(ll)  of  a  State 
agency  seeking  to  disregard  as  income 
for  food  stamp  purposes  State  or  local 
energy  assistance  payments.  Failure  to 
obtain  the  required  level  of 
documentation  could  result  in  large 
dollar  losses  due  to  disregard  of  income 
for  food  stamp  purposes  that  is  not  in 
fact  excludable  energy  assistance. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  1,  1996. 

ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Margaret  Werts  BatKo.  Acting  Chief. 
Certification  Policy  Branch.  Program 
Development  Division.  Food  and 
Consumer  Ser\'ice.  US.  Department  of 
Agriculture.  3101  Park  Center  Drive. 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  should  be 
directed  to  Margaret  Werts  Batko  (703) 
305-2516. 

SUPPLEMENTARY  INFORMATION: 

Title:  Energy  Assistance. 
OMB  Number:  0584-0301. 
Form  Number:  not  a  form. 
Expiration  Date:  6/30/96. 
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Tvpe  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Section  273.9(cj(ll)  of  the 
Food  Stamp  Program  regulations 
requires  that  Federal.  State  or  local 
energy  assistance  be  disregarded  as 
income  for  Food  Stamp  Program 
purposes.  When  a  State  agency  wants  to 
disregard  income  as  energy  assistance,  it 
must  justify  its  request  by  satisfying 
certain  indicators  of  purpose  in  order  to 
ensure  that  the  funds  in  question  are  in 
fact  energy  assistance  and  not  just  a 
shifting  of  State  agency  costs  to  the 
National  taxpayer.  Indications  that  the 
payments  in  question  are  energy 
assistance  include:  the  payments  are  not 
limited  to  public  assistance  (PA)  or 
general  assistance  (CA)  households; 
payments  should  go  only  to  households 
that  incur  home  energy  costs:  payments 
combined  with  other  assistance 
payments  such  as  GA  or  PA  must  result 
in  an  increase  in  total  assistance  not 
counting  food  stamps;  the  payments  are 
based  on  studies,  surveys  or  reports 
evaluating  home  energy  costs:  the 
payments  are  designated  as  energy 
assistance  by  the  legislative  body 
enacting  them  and  the  levels  of 
payments  are  calculated  based  on  the 
seasonal  home  energy  needs  of  typical 
households  over  an  aggregate  period  not 
exceeding  six  months  per  year.  If  the 
payments  are  provided  over  a  period 
longer  than  this  aggregate,  the  State 
agency  must  document  the  reasons.  The 
number  of  State  agencies  with  approved 
energy  assistance  disregards  has 
decreased  from  1 1  to  9.  Energy  costs  are 
down.  There  is  also  pending  legislation 
that  would  eliminate  this  disregard 
entirelv.  It  is  unlikely  that  there  will  be 
•inv  requests  for  an  energy  assistance 
disregard  from  State  agencies  not 
currently  participating.  In  addition,  the 
Food  and  Consumer  Service  (FCS) 
dropped  its  insistence  on  an  annual 
information  collection  for  currently 
participating  State  agencies  to  rejustify 
previously  approved  energy  assistance 
disregards.  Submission  of  the 
information  collection  to  FCS  for 
approval  is  only  required  when  a 
currently  participating  State  agency  is 
seeking  approval  to  increase  the  energy 
assistance  disregard.  Based  on  past 
experience  in  recent  years,  it  is 
anticipated  that  only  1  already 
participating  State  agency  may  seek  to 
justifv'  an  increase  in  its  currently 
approved  energy  assistance  disregard  in 
any  given  year. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  nf  Respondents   1. 

Estimated  Time  per  Response:  4 
hours. 


Estimated  Total  Annual  Burden:  4 
hours. 

Dated:  April  23.  1996. 
William  E.  Ludwig, 

Administrator.  Food  and  Consumer  Service. 
jFR  Doc.  96-10784  Filed  4-30-96:  8:45  am) 
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Agency  infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Disaster  Food 
Stamp  Assistance 

AQENCV:  Food  and  Consumer  Service. 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  This 
information  collection  is  based  on  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  and  Section 
5(h)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  which  provide  the  Secretary 
of  Agriculture  with  the  authority  to 
develop  an  emergency  food  stamp 
program  to  address  the  needs  of  families 
temporarily  in  need  of  food  assistance 
af^er  a  disaster.  The  information 
collection  under  this  notice  is  required 
for  the  establishment  and  operation  of 
emergency  food  stamp  assistance 
programs. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  1,  1996. 

ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practicaT utility; 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  as.sumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  infonnation 
technology.  Comments  may  be  sent  to 
Margaret  Werts  Batko.  Acting  Chief, 
Certification  Policy  Branch,  Program 
Development  Division.  Food  and 
Consumer  Service.  U.S.  Department  of 
.Agriculture.  3101  Park  Center  Drive, 
Ale.xandri"a.  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION:  Requests  for 
additional  infonnation  should  be 
directed  to  Margaret  Werts  Batko  (703) 
305-2516. 

SUPPLEMENTARY  INFORMATION: 

Title:  Emergency  Food  Stamp 
Assistance  for  Victims  of  Disasters. 

OMB  Number:  0584-0336. 

Form  Number:  Not  a  form. 

Expiraiion  Date:  6/30/%. 

Type  of  Request:  Extension  of  a 
currently  approved  infonnation 
collection. 

Abstract:  Pursuant  to  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  and  Section  5(h)  of  the 
Food  Stamp  Act  of  1977,  as  amended, 
the  Secretary  of  Agriculture  has  the 
authority  to  develop  an  emergency  food 
stamp  program  to  address  the  temporary 
food  needs  of  families  following  a 
disaster.  The  information  collection 
under  this  notice  is  required  to  be 
provided  by  households  in  order  to 
determine  eligibility  for  emergency  food 
stamp  benefits  as  the  result  of  the 
disaster. 

The  number  of  disasters  that  occur 
annually  and  the  average  number  of 
households  affected  cannot  be 
accurately  predicted.  When  the  estimate 
for  OMB  No.  0584-0336  was  approved 
on  June  25.  1995.  an  annual  average  of 
two  States  were  predicted  to  be  hit  with 
a  disaster,  with  an  estimated  number  of 
affected  households  of  4.000  and  burden 
hours  of  2.789.  These  estimates 
represent  an  average  based  on  disaster 
food  stamp  participation  reports  for  a 
total  of  five  disasters  that  occurred  in 
1989.  1990. and  1991. 

In  reviewing  the  number  of  disasters 
for  the  last  three  years,  we  found  the 
number  of  disasters  had  increased 
dramatically.  In  1992  there  were  five 
disasters  and  the  number  of  disaster- 
affected  households  ranged  from  70  to 
206,735.  In  1993.  there  were  three 
disasters  and  the  number  of  disaster- 
affected  households  ranged  from  5.307 
to  17.741.  In  1994,  there  were  three 
disasters,  and  the  number  of  disaster- 
affected  households  ranged  from  897  to 
242.834.  Due  to  the  increase  in  the 
number  of  disasters  and  disaster- 
affected  households,  we  realized  that 
the  June  1993  reporting  burden  was  no 
longer  accurate.  We  calculated  the 
reporting  hours  for  FY  95  based  on 
disaster  reports  for  the  years  1990  to 
1995.  Based  on  this  data,  the  average 
number  of  respondents  has  increased 
from  4.000  to  115.475.  Therefore,  the 
reporting  burden  for  FY  95  has 
increased  to  48,114  hours.  We  expect 


the  reporting  burden  for  FY  96  and  FY 
97  should  remain  the  same  as  FY  95. 

Affected  Public:  Food  Stamp 
recipients;  State  and  local  governments. 

Estimated  Number  of  Respondents: 
115,475. 

Estimated  Time  per  Response:  25 
minutes. 

Estimated  Total  Annual  Burden: 
48.114  hours. 

Dated:  April  23. 1996. 
William  E.  Ludwig, 

Administrator,  Food  and  Consumer  Service. 
[PR  Doc.  96-10785  Filed  4-30-96;  8:45  am] 
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Forest  Service 

Draft  1995  RPA  Program 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  reopening  of  public 
comment  period. 


SUMMARY:  The  Forest  and  Rangeland 
Renewable  Resources  Planning  Act 
(RPA)  of  1974.  as  amended,  directs  the 
Secretary  of  Agriculture  to  prepare  a 
long-range  recommended  renewable 
natural  resources  program  every  5  years. 
The  draft  of  the  1995  Program,  which 
responds  to  the  renewable  resource 
situation  projected  in  the  1989  RPA 
Assessment  and  the  1993  Update  of  the 
RPA  Assessment,  was  made  available 
for  public  comment  on  October  19.  1995 
(60  FR  54057)  with  the  comment  period 
closing  on  January  17.  1996.  The 
comment  period  is  now  being  reopened 
for  30  days  to  allow  additional  time  for 
those  who  wish  to  review  and  comment 
on  the  Draft  1995  RPA  Program.  All 
comments  received  between  January  17. 
1996,  and  the  reopening  of  the  comment 
period  will  be  considered,  and 
respondents  do  not  need  to  resubmit 
their  comments. 
EFFECTIVE  DATE:  The  additional 
comment  period  will  end  on  May  31. 
1996. 

ADDRESSES:  Send  written  comments  to 
Director.  Resources  Program  and 
Assessment  (1910).  Forest  Service.  U.S. 
Department  of  Agriculture.  P.O.  Box 
96090,  Washington,  DC  20090-6090  or 
via  FAX  at  202/205-1546  or  via  the 
INTERNET  at  /s=rpa/0ul=w01c@mhs- 
fswa.attmail.com. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Draft  1995  RPA  Program 
may  be  requested  by  calling  202/205- 
1235  or  via  FAX  at  202/205-1546. 
Information    may    also    be    requested 
by  E-Mail  (ASCII  only)  at  /s=rpay 
0ul=w01c@mhs-fswa. attmail.com.  For 
information  on  electronic  access  and 
viewing  of  the  draft  document,  see  the 


supplementary  information  section  of 
this  notice. 

Questions  about  the  Draft  1995  RPA 
Program  may  be  addressed  to  Kathryn  P. 
Maloney,  Director.  Resources  Program 
and  Assessment,  telephone:  202/205- 
1235. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
1995  RPA  Program  serves  as  a  strategic 
planning  document  that  provides  long- 
term  guidance  for  future  Forest  Service 
policies  and  programs.  This  long-term 
strategy  describes  the  Agency's 
approach  to  achieving  sustainability  of 
ecosystems.  This  strategic  plan  is 
composed  of  future  actions  for 
protecting  ecosystems,  restoring 
ecosystems,  providing  multiple  benefits 
from  ecosystems,  and  ensuring 
organizational  effectiveness.  Future 
Agency  actions  and  associated  costs  are 
described  for  international  and  domestic 
assistance,  the  management  of  the 
national  forests  and  grasslands,  and 
research. 

The  Draft  1995  RPA  Program  has  been 
developed  in  accordance  with  the 
principles  in  the  National 
Environmental  Policy  Act.  Should  the 
Forest  Service  initiate  any  legislative 
proposals  as  a  result  of  guidance  in  the 
final  1995  RPA  Program,  the  Forest 
Service  will  prepare  the  appropriate 
environmental  analyses  and 
documentation  specific  to  the  proposed 
legislation.  Similarly,  implementation  of 
the  Program  through  the  forest  land  and 
resource  management  planning  process 
will  entail  environmental  analysis  and 
documentation  at  appropriate  decision 
points. 

Electronic  copies  of  the  Draft  1995 
RPA  Program  mav  be  obtained  via  the 
Worid-wide  Webat  URL:http:// 
www.fs.fed.us/land/RPA/welcome.htm. 

After  consideration  of  the  public 
comment  received  on  the  Draft  1995 
RPA  Program,  the  President  will  present 
his  statement  of  policy,  and  the 
Secretary  will  recommend  a  final  1995 
RPA  Program  to  the  U.S.  Congress. 

Dated:  April  11,1996. 
Mark  A.  Reimers, 
Acting  Chief. 
[FR  Doc.  96-10582  Filed  4-30-96:  8:45  ami 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  for  the  Central  Illinois  0I-) 
and  Plainvtew  (TX)  Areas 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

action:  Notice. 


SUMMARY:  GIPSA  announces  the 
designation  of  Central  Illinois  Grain 
Inspection.  Inc.  (Central  Illinois),  and 
Plainview  Grain  Inspection  and 
Weighing  Service.  Inc.  (Plainview).  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act.  as 
amended  (Act). 

EFFECTIVE  DATES:  June  1. 1996. 

ADDRESSES:  Janet  M.  Hart.  Chief.  Review 
Branch.  CompUance  Division.  GIPSA. 
USDA,  Room  1647  South  Building.  P.O. 
Box  96454,  Washington.  DC  20090- 
6454. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  M.  Hart,  telephone  262-72Q-«525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  November  29,  1995.  Federal 
Register  (60  FR  61241).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Cen'ral  lUinois  and 
Plainview  to  submit  an  application  for 
designation.  Applications  were  due  by 
Januarv  2,  1996.  Central  Illinois  and 
Plainview,  the  only  applicants,  each 
applied  for  designation  to  provide 
official  inspection  sen-ices  in  the  entire 
areas  currently  assigned  to  them 

Since  Central  Illinois  and  Plainview 
were  the  only  applicants.  GIPS,^  did  not 
ask  for  comments  on  the  applicants 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(l)lB). 
determined  that  Central  Illinois  and 
Plainview  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  thev  applied.  Effective  June  1. 
1996.  and  ending  May  31.  1999.  Central 
Illinois  and  Plainview  are  designated  to 
provide  official  serv  ices  in  the 
geographic  area  specified  in  the 
November  29.  1995.  Federal  Register 

Interested  persons  ma>  obtain  official 
services  by  contacting  Central  Illinois  at 
309-827-7121  and  Plainview  at  806- 
293-1364. 

AUTHOWTY:  Pub  L  94-582.  90  Stat.  2867. 
as  amended  (7  U  S.C.  71  et  seq  ) 

Dated:  April  18.1996. 
Neil  E.  Porter. 

Director.  Compliance  Division 
IFR  Doc.  96-10650  Filed  4-30-96:  845  am] 
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Opportunity  for  Designation  in  ttie 
Hastings  (NE)  Area  and  the  State  of 
NewYorIt 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 

SUMMARY:  The  United  States  Grain 
Standcirds  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triermially  and  may  be  renewed.  The 
designations  of  Hastings  Grain 
Inspection,  Inc.  (Hastings),  and  the  New 
York  State  Department  of  Agriculture 
and  Markets  (New  York)  will  end 
October  31,  1996.  according  to  the  Act. 
and  GIPSA  is  asking  persons  interested 
in  providing  official  services  in  the 
Hastings  and  New  York  areas  to  submit 
an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  May  30.  1996. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart.  Chief. 
Review  Branch,  Compliance  Division. 
GIPSA,  USD  A,  Room  1647  South 
Building,  P.O  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-690-2755, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W.. 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-6525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA's  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after, 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Hastings,  main  office  located  in 
Hastings,  Nebraska,  and  New  York, 
main  office  located  in  Albany.  New 
York,  to  provide  official  inspection 
services  under  the  Act  on  November  1 , 
1993. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 


criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Hastings  and  New  York  end  on 
October  31.  1996. 

Pursuant  to  Section  7(f)(2)  of  the 
USGSA.  the  following  geographic  area, 
in  the  State  of  Nebraska,  is  assigned  to 
Hastings. 

Bounded  on  the  North  by  the  northern 
.  Nebraska  State  line  from  the  western 
Sioux  County  line  east  to  the  eastern 
Knox  County  line; 

Bounded  on  the  East  by  the  eastern 
and  southern  Knox  County  lines;  the 
eastern  Antelope  County  line;  the 
northern  Madison  County  line  east  to 
U.S.  Route  81;  U.S.  Route  81  south  to 
the  southern  Madison  County  line;  the 
southern  Madison  County  line;  the 
eastern  Boone,  Nance,  and  Merrick 
County  lines;  the  Platte  River  southwest; 
the  eastern  Hamilton  County  line;  the 
northern  and  eastern  Fillmore  County 
lines;  the  southern  Fillmore  County  line 
west  to  U.S.  Route  81;  U.S.  Route  81 
south  to  State  Highway  8;  State 
Highway  8  west  to  the  County  Road  1 
mile  west  of  U.S.  Route  81;  the  County 
Road  south  to  southern  Nebraska  State 
line; 

Bounded  on  the  South  by  the 
southern  Nebraska  State  line,  from  the 
County  Road  1  mile  west  of  U.S.  Route 
81.  west  to  the  western  Dundy  County 
fine;  and 

Bounded  on  the  West  by  the  western 
Dundy.  Chase.  Perkins,  suid  Keith 
County  lines;  the  southern  and  western 
Garden  County  lines;  the  southern 
Morrill  County  line  west  to  U.S.  Route 
385;  U.S.  Route  385  north  to  the 
southern  Box  Butte  County  line;  the 
southern  and  western  Sioux  County 
lines  north  to  the  northern  Nebraska 
State  line. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous  . 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Farmers 
Coop,  and  Big  Springs  Elevator,  both  in 
Big  Springs.  Deuel  County  (located 
inside  Denver  Grain  Inspection's  area); 
and  Farmers  Cooperative  Grain 
Company,  Columbus,  Platte  County 
(located  inside  Fremont  Grain 
Inspection  Department.  Inc.'s.  area). 

Pursuant  to  Section  7(f)(2)  of  the 
USGSA,  the  following  geographic  area, 
the  entire  State  of  New  York,  except 
those  export  port  locations  within  the 
State  which  are  serviced  by  FGIS,  is 
assigned  to  New  York. 

Interested  persons,  including  Hastings 
and  New  York,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(0  of  the  Act 
and  section  800.196(d)  of  the 


regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  begirming 
November  1, 1996,  and  ending  October 
31,  1999.  Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHORITY:  Pub.  L  94-582,  90  Slat.  2867, 
as  amended  (7  U  S.C.  71  et  seq.) 

Dated:  April  18,  1996. 
Neil  E.  Porter, 

Director.  Compliance  Division. 

(PR  Doc.  96-10651  Filed  4-30-96;  8;45  am] 
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Rural  Housing  Service 

Notice  of  Increase  in  Available  Funds 
and  Eligibility  for  Nonprofit  and 
Underserved/Targeted  Reserves 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  (formerly  Farmers  Home 
Administration  (FmHA))  has  increased 
the  Nonprofit  reserve  from  $7.5  million 
to  $9.9  million  and  includes  co-ventures 
as  eligible  applicants  for  the  $2.4 
miUion  added  to  this  reserve.  The 
Housing  Opportunity  Program 
Extension  Act  of  1996  (Pub.  L.  104- 
120),  extends  Section  515(w)(l)  of  the 
Housing  Act  of  1949  (42  U.S.C. 
1485(w)(l)).  through  September  30. 
1996.  Co-ventures  are  included  as 
eligible  entities  in  Section  515{w)(l), 
but  were  not  included  in  the  original 
administratively  established  nonprofit 
reserve  as  required  by  the  Housing 
Opportunity  Program  Extension  Act  of 
1996.  Additionally,  the  Housing 
Opportunity  Program  Extension  Act  of 
1996,  extends  Section  509(f)(4)(A)  of  the 
Housing  Act  of  1949  (42  U.S.C. 
1485(f)(4)(A)).  through  September  30. 
1996.  The  RHS  has  increased  the 
underserved/targeted  reserve  by  $4.5 
million  to  allow  the  100  most  needy 
counties,  as  determined  by  the 
provisions  of  the  Cranston-Gonzalez 
Affordable  Housing  Act  of  1990,  to 
compete  for  targeted  funds.  The 
intended  effect  is  public  awareness. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L.  Reese-Foxworth.  Loan 
Specialist.  Rural  Rental  Housing 
Branch,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  USDA,  AgBox  0781, 
Washington,  DC  20250.  telephone  (202) 
720-1604  (this  is  not  a  toll  free  number). 


SUPPI.EMENTARY  INFORMATION: 

Programs  Affiected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.415,  Rural  Rental  Housing 
Loans. 

Discussion  of  Notice 

Section  509(f)(4)(A)  of  the  Housing 
Act  of  1949  (42  U.S.C.  1485(f)(4)(A))  via 
the  Housing  Opportunity  Program 
Extension  Act  of  1996  establishes  a  set- 
aside  of  5  percent  of  the  amounts 
available  in  fiscal  year  1996  for 
underserved/targeted  areas.  The  Section 
replaces  language  in  7  CFR  part  1940. 
subpart  L  and  allows  the  100  most 
needy  counties,  as  determined  by  the 
provisions  of  the  Cranston-Gonzalez 
Affordable  Housing  Act  of  1990,  to 


funds.  All  requests  for  targeted  reserve 
funds  must  be  forwarded  to  the  National 
Office  for  competition  in  the  random 
computerized  lottery  by  July  3, 1996. 
The  lottery  will  be  conducted  on  or  after 
July  5,  1996.  Any  funds  remaining  in 
this  reserve  will  be  pooled  on  August 
19, 1996.  The  $4.5  million  is  in  addition 
to  the  $12  million  which  was  reserved 
earlier  in  the  funding  year  for  targeted 
areas.  The  $12  million  dollar  random 
computerized  lottery  and 
armouncement  of  recipients  was  held  in 
January  1996. 

This  Notice  amends  the  Notice 
published  on  December  12,  1995  (60  FR 
63674),  (see  page  63676)  to  allow  the 
100  most  needy  counties  to  participate 
in  this  set-aside. 

Section  515(w)(l)  of  the  Housing  Act 
of  1949  (42  U.S.C.  1485(w)(l))  via  the 
Housing  Opportunity  Program 


Extension  Act  of  1996  establishes  a  set- 
aside  of  9  percent  of  the  amounts 
available  in  fiscal  year  1996  for 
nonprofit  entities.  The  Section  replaces 
language  in  7  CFR  part  1940,  subpart  L 
with  respect  to  co-ventures  and  allows 
co-ventures  to  participate  in  the  $2.4 
million  in  this  set  aside,  on  a  first-come, 
first-served  basis.  All  requests  for 
nonprofit  reser\'e  funds  must  be 
forwarded  to  the  National  Office  by  July 
3,  1996.  Any  funds  remaining  in  this 
reser\'e  will  be  pooled  on  August  19. 
1996. 

This  Notice  amends  the  Notice 
published  on  December  12.  1995  (60  FR 
63674).  (see  pages  63675-76)  to  increase 
the  set -aside  for  nonprofit  applicants 
from  $7.5  million  to  $9.9  million  and  to 
allow  CO- ventures  to  participate  in  this 
set-aside. 


compete  for  $4.5  million  in  targeted 

HOUSING  IN  UNDERSERVED  AREAS,  RURAL  HOUSING  TARGETING  SET  ASIDE  (RHTSA).  100  ELIGIBLE  COUNTIES 


State 


County  name 


Combined  per- 
centage sub- 
standard hous- 
ing and  poverty 


Hatobohei  State 
Ngardmau  State 
Sonsorol  State  .. 
Ngchesar  State  . 


Palau  

Palau  

Palau  

Palau  

pgjau  Kayangel  State 

Palau  I  Ngarchelong  State 

Americ^Sairoa I  Swains  Island     .,. 

Palau  Ngatpang  State  ... 

Palau  I  Peleliu  State 

Palau  

Palau  

Palau  

Palau  

Palau  

Northern  Marianas 

Palau  

Palau  

American  Samoa 

American  SanrK>a 

Puerto  Rico 

Puerto  Rico 

South  Dakota 

Puerto  Rico 

Alaska 

Northern  Mananas 

Puerto  Rico ,  ,,,  ^^  . 

jgxas  I  ^®'*  County 

Puerto  Rico"".'.:ii: i  p^o«»^ 

Puerto  Rico Vega  Alta  .. 

Arizona  ^P^^he  County 


Melekeok  State  

Ngiwal  State 

Ngaraard  State 

Angaur  State  

Ngeremlengui  State  

Nothem  Islands  Municipality  .. 

Aimeliik  State  

Airai  State  

Manu'a  District  

Western  District 

Ponce  

Maricao  

Shannon  County  

Penuetas  

Wade  Hampton  Census  Area 

Tinian  Municipality  

Villalba 


Northern  Marianas 

Puerto  Rico 

Puerto  Rico 

Puerto  Rico 

Alaska 

Puerto  Rk» 

Puerto  Rico 

Puerto  Rico 

Puerto  Rico 

Puerto  Rico 

Puerto  Rico 

Puerto  Rico 

Puerto  Rico 

Puerto  Rico 


Rota  Mumcipalrty 

Las  Marias  

Guayanilla  

Lares  

Bethel  Census  Area 

Utuado 

Guanica 

PatiNas 

Vieques  

Conieno 

Naranjito 

Cayey  

Salinas  

Santa  Isabel  


Rank 


200.00 

1 

200.00 

2 

198.36 

3 

197.91 

4 

196.35 

5 

196.05 

6 

193  75 

7 

191.94 

6 

191.55 

9 

191.00 

10 

189.53 

11 

189.00 

12 

188.60 

13 

186.72 

14 

175.00 

15 

174.80 

16 

165.98 

17 

16023 

16 

131.28 

19 

115.87 

20 

112  63 

21 

111.83 

22 

11075 

23 

110.21 

24 

108.04 

25 

107.84 

26 

104.87 

27 

102.99 

28 

100.64 

29 

99.06 

30 

99.03 

31 

98.96 

32 

98.22 

33 

9821 

34 

97  30 

35 

97.28 

36 

97.23 

37 

96.51 

38 

96.07 

39 

94.59 

40 

94  19 

41 

93  98 

42 

93.64 

43 

93.25 

44 
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Housing  in  Underserved  Areas,  Rural  Housing  Targeting  Set  Aside  (RHTSA),  100  Eligible  Counties— 

Continued 


State 


County  name 


Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rtco  ... 
Puerto  Rico  ... 
Puerto  Rco  ... 
Puerto  Rtco  ... 
Puerto  Rtco  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rco  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rico  ... 
New  Mexico  .. 
Puerto  Rico  ... 
Puerto  Rco  ... 
Puerto  Rco  ... 

Texas  

Puerto  Rico  ... 
Puerto  Rico  ... 
Puerto  Rco  ... 
Puerto  Rco  ... 
Puerto  Rco  ... 
Puerto  Rco  ... 
Mississippi  ... 
Puerto  Rico  ... 
Soutti  Dakota 
Puerto  Rco  ... 

Utah       

Puerto  Rco  ... 
Puerto  Rco  ... 
South  Dakota 
Mississippi  ... 
Arizona 
Mississippi  .  .. 
Texas 

Wisconsin  

Mississippi    ... 

Kentucky  

Texas  


Loiza 

An^oyo 

Yatxxx>a  

Moca  

Toa  Baja 

Isabela 

Juncos  

San  Juan 

Vega  Baja  

Aguas  Buenas 

Trujillo  AHo  

Cabo  Rojo  

Coamo 

Rincon  

Manati  

Lajas 


Gurabo  

McKinley  County 

Las  Piedras  

Cidra 


lexas  

Alatjama  

South  Dakota 
South  Dakota 
Texas  


Texas   

Texas    

North  Dakota 
South  Dakota 

Kentucky  

Texas  

South  Dakota 


Naguabo  

Zavala  County  

Culebra 

Toa  Alta 

Flonda  

Carolina 

Dorado  

Anasco  

Tunica  County 

Aibonito  

Ziebach  County 

Guaynatx) 

San  Juan  County    .. 

Luquilkj  

Sabana  Grande 

Todd  County   

Holmes  County  

Nava)o  County  

Issaquena  County  .. 

Presidio  County  

Menominee  County 
Humphreys  County 

Breathitt  County  

Frio  County  

Hudspeth  County  ... 

Perry  County  

Corson  County  

Mellette  County  

Edwards  County 

La  Salte  County  

Duval  County   

Rolette  County  

Jackson  County  

Elliott  County    

Brooks  CouTty  

Bennett  County  


Combined  per- 
cerrtage  sub- 
standard hous- 
ing and  poverty 


92.29 

92.12 

91.76 

90.19 

89.79 

88.36 

87.33 

87.13 

87.10 

86.21 

85.48 

85.40 

85.37 

85.18 

84.32 

84.22 

84.10 

83.79 

83.57 

83.26 

83.14 

81.63 

80.98 

80.76 

80.56 

80.54 

80.49 

79.26 

78.36 

77.62 

77.53 

74.34 

74.21 

73.86 

73.75 

73.03 

67.20 

65.84 

65  83 

64.52 

63.93 

60  77 

59.42 

58.65 

58.17 

57.16 

57.14 

56.99 

56.87 

56.57 

56.51 

54.12 

53.13 

52.28 

52.20 

52.12 


Rank 


45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 
100 


D«t.'<i   .\pril  24.  19<»6 
|an  E.  Shadbum. 

Actinfi  Asiociatt*  Admmistnitor  Ihinil 
Housing  Scnire 

|FK  D<K    ilfi-lO?!!  Filed  4-:j(K9b.  H.i5  .inij 
BH.LIMO  COOC  M10-07-U 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Putilic  Meeting 
of  the  Alat}afna  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the 
Alabama  Advisory  Committee  to  the 
Commission  will  convene  at  6.00  p.m. 
and  adjourn  at  8:00  p.m.  on  May  16. 
1996,  at  the  Sumter  County  Courthouse. 
Courthouse  Square.  Livingston. 
Alabama  35470.  The  purpose  of  the 


meeting  is  to  receive  a  briefing  on  race 
relations  issues  in  western  Alabama. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  wrill  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulationsof  the  Commission. 

Dated  at  Washington,  DC,  April  23.  1996. 
Carol-Lee  Hurlnr. 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc  96-10717  Filed  4-30-96;  8  45  am] 
MLLMO  COOC  UaS-OI-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Mega  Computer  Corporation  and  Peng 
K.  Lim  and  Payling  Wang;  Order 
Denying  Permission  to  Related 
Persons  To  Apply  for  or  Use  Export 
Licenses 

In  the  matters  of:  Mega  Computer 
Corporation,  10840  Thornmint  Road.  San 
Diego,  California  92127  and  Peng  K  Lim, 
10840  Thornmint  Road,  San  Diego,  California 
92127  and  Payling  Wang,  10840  Thronmint 
Road,  San  Diego,  California  92127. 

On  August  10.  1994.  Charles  M. 
Guernieri.  Acting  Director,  Office  of 
Export  Licensing,  issued  an  Order 
denying  Mega  Computer  Corporation 
(Mega  Computer)  permission  to  apply 
for  or  use  any  export  license  until 
March  23.  2002.  59  FR  42804  (August 
19.  1994).  The  Order  was  based  on  Mega 
Computer's  conviction  of  violating  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C. A.  app.  §§  2401- " 
2420  (1991  &  Supp.  1995)1  (the  Act).' 
Section  11(h)  of  the  Act  provides  that 
any  person  related,  through  affiliation, 
ownership,  control,  or  position  of 
responsibility,  to  a  person  who  has  been 
denied  export  privileges  as  a  result  of  a 
conviction  for  violating  the  Act,  may  be 
denied  export  privileges  as  well.  On 
June  6.  1995.  Peng  K.  Lim  and  Payling 
Wang  were  notified  that  the  Bureau  of 


'  The  Act  expired  on  August  20,  1994.  Executive 
Order  12924  (3  C.F  R.,  1994  Comp  917  (1995)). 
extended  bv  President.al  Notice  on  August  15.  1995 
{60  Fed  flc^.  42767,  .^ugusl  17,  1995).  continued 
the  Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Art  (50  U.S.C. A. 
§Sl701-lVo6(1991)). 


Export  Administration.  U.S.  Department 
of  Commerce,  had  r^son  to  t)elieve  that 
they  were  related  to  Mega  Computer 
through  affiliation,  ownership,  control, 
or  position  of  responsibility.  They  were 
also  advised  that,  after  consulting  with 
the  Acting  Director,  Office  of  Export 
Enforcement,  I  intended  to  deny  them 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  because  of  their  relationship  to 
Mega  Computer,  as  provided  by  the  Act 
and  Section  770.15(h)  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1995))  (the  Regulations). 

The  notification  also  advised  Peng  K. 
Lim  and  Payling  Wang  of  their  right  to 
request  a  hearing  concerning  their 
relationship  to  Mega  Computer  within 
30  days.  Although  both  Peng  K.  Lim  and 
Payling  Wang  received  notification, 
neither  of  them  requested  a  hearing  or 
made  any  written  response. 

Therefore.  I  hereby  find  that  Peng  K. 
Lim  and  Payling  Wang  are  related  to 
Mega  Computer,  a  party  denied  all  U.S. 
expoil  privileges  until  March  23.  2002. 
through  affiliation,  ownership,  control, 
or  position  of  responsibility. 

Accordingly,  the  Order  o'f  August  10, 
1994  denying  Mega  Computer 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  is  hereby  amended  as  follows: 

It  is  ordered:  I.  All  outstanding 
individual  validated  licenses  in  which 
Mega  Computer  or  either  of  the  related 
persons,  Peng  K.  Lim  or  Payling  Wang, 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation 
Further,  all  of  Mega  Computer's,  Peng  K. 
Lim's,  and  Payling  Wang's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 

revoked. 

n.  Until  March  23,  2002,  Mega 
Computer  Corporation.  10840 
Thornmint  Road,  San  Diego.  California 
92127;  Peng  K.  Lim,  10840  Thonimint 
Road,  San  Diego,  California  92127;  and 
Payling  Wang.  10840  Thornmint  Road. 
San  Diego.  California  92127,  hereby  are 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States, 
in  whqle  or  in  part,  and  subject  to  the 
Regulations,  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirecnly.  in  any  manner  or 


capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  exf)Ort 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of.  in  whole  or  in  part,  any  conunodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
770.15(h)  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Mega  Computer, 
Peng  K.  Lim.  or  Payling  Wang,  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

IV  As  provided  in  Section  787.12(8) 
of  the  Regulations,  without  pnor 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,'  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
mav  directly  or  indiref;tlv,  in  anv 
manner  or  capacity:  (i)  Apply  for, 
obtain,  or  use  any  license.  Shipper's 
Export  Declaration,  bill  ol  lading,  or 
other  export  control  dorument  relating 
to  an  export  or  reexport  c^f  t  rjmmodities 
or  tet  hnical  data  by.  to.  or  for  ariothei 
person  then  subject  to  an  order  revolunt 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  .•\dniinistration:  or  (ii) 
order,  buy.  receive,  use.  sell,  deliver, 
store,  dispose  ot.  forward,  transport. 
finance,  or  otherwise  service  or 
participate;  (a)  in  any  transaction  which 
mav  involve  any  commodity  or 
•echnical  data  exported  or  to  be 
exported  from  the  United  States:  (b)  in 
any  reexport  thereof:  or  (c)  in  any  other 
transaction  which  is  subjeci  to  the 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  anv  benefit  or 
have  any  interest  in,  dirertlv  or 
indirectly,  anv  of  these  transactions. 


KecooSf  of  a  recfr.-  Bij.-»aii  of  txpon 
.\Llrr.ini*;ration  rec-ganization.  this  rpspo;-.sibility 
now  rests  with  the  O^rector  Office  of  Exporter 
Ser\  ices 
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V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  March 
2.1.  2002. 

\'I.  A  copv  of  this  Order  shall  he 
delivered  to  Mega  Computer  and  each  of 
the  related  persons.  Peng  K.  Lim  and 
Payling  Wang.  This  Order  shall  be 
published  in  the  Federal  Register. 

Entered  this  14th  d.'v  of  April,  1996. 
Eileen  M.  Albanese, 
Dirfctnr,  Office  of  Exporter  Services. 
IFK  D<K    qfr-10716  Filed  4-,10-96:  8:45  ami 

BILLING  CODE  3S10-OT-M 


(Materials  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held  June 
6.  1996,  10;30  a.m..  Herbert  C.  Hoover 
Building,  Room  1617M-2,  14th  Street 
between  Constitution  and  Pennsylvania 
Avenues,  N.VV.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  E.xport 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  materials  and 
related  technology. 

Agenda:  General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 

by  the  public. 

3.  Discussion  of  export  controls  on 

chemical  mixtures. 

4.  Discussion  of  definition  for  "reaction 

vessels." 

5.  Discussion  of  "production  and 

disposal"  technology  for  precursors 
and  equipment. 

6.  Consideration  of  any  list  of  pathogens 

that  may  be  used  in  conjunction 
with  Biological  Weapons 
Convention  measures. 

7.  Discussion  on  development  of 

definition  for  "production 
microbiology." 

8.  Discussion  on  appropriateness  and 

validity  of  sampling  techniques  for 
biological  weapons  challenge 
inspections. 

9.  Discussion  on  proprietary 

information  that  may  be  found  in 
challenge  inspections  and  ways  in 
which  it  could  be  compromised. 

10.  Consideration  of  equipment  or 

processes  indicative  of  biological 
weapons  capability  or  activity. 

Executive  Session 

1 1.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12958,  dealing  with  U.S.  export 
control  programs  and  strategic 
criteria  related  thereto. 


The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  materials  should  be  forwarded  two 
weeks  prior  to  the  meeting  to  the 
address  below: 

Ms.  Lee  Ann  Carpenter.  TAG  Unit/OAS/ 
EA/BXA,  Room  3886C,  U.S. 
Department  of  Commerce, 
Washington.  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  March  13,  1996, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  April  25,  1996. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
IFR  Doc.  96-10825  Filed  4-30-96:  8:45  am] 
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Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  May  21.  1996. 
9:00  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  3884,  14th  Street 
between  Constitution  and  Pennsylvania 
Avenues,  N.W.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(ELAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 


Agenda 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments  by 
the  Public. 

3.  Reports  from  Working  Groups. 

4.  Discussion  on  implementation  of  Export 
Administration  Regulations  (EAR)  reform. 

5.  Discussion  on  the  Automated  Export 
System. 

6.  Update  on  the  status  of  the  Export 
Administration  Act. 

7.  Update  on  Bureau  of  Export 
Administration  initiatives. 

Closed  Session 

8.  Discussion  of  matters  properly  classified 
under  Executive  Order  12958.  dealing  with 
the  U.S.  export  control  program  and  strategic 
criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  TAG  Unit/OAS/ 
EA.  Room  3886G.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  22, 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  poilions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  April  25,  1996 
Lee  Ann  Carpenter. 

Director.  Technical  Advisory  Committee  Unit. 
IFR  Doc.  96-10700  Filed  4-30-96;  8:45  am) 
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Foreign-Trade  Zones  Board 
[Docket  33-WI 

Foreign-Trade  Zone  27— Boston, 
Mastachu— tts;  Application  for 
Exipansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Massachusetts  Port 
Authority  (Massport),  grantee  of 
Foreign-Trade  Zone  27,  requesting 
authority  to  expand  its  zone  in  Boston, 
Massachusetts,  within  the  Boston 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  April 
23,  1996, 

FTZ  27  was  approved  on  April  5, 
1977  (Board  Order  116,  42  FR  18901, 
4/11/77)  and  expanded  on  March  23, 
1979  (Board  Order  144.  44  FR  19502,  4/ 
3/79)  and  September  13, 1983  (Board 
Order  224,  48  FR  41802,  9/19/83).  The 
zone  currently  consists  of  4  sites  (84.1 
acres):  Site  1(5.1  acres)— wn thin  the 
163-acr«  Boston  Marino  Industrial  Park; 
Site  2  (11  acres) — Commonwealth  Pier 
#5  on  Northern  Avenue;  Site  3  (48 
acres) — Commonwealth  Storage  Yards, 
across  from  Site  2;  and.  Site  4  (20 
acres)— within  the  Mass  Tech  Center  (90 
acres)  at  Logan  International  Airport. 

The  applicant  is  now  requesting 
authority  to  expand  the  general- purpose 
zone  to  include  the  jet  fuel  storage  and 
distribution  system  (Proposed  Site  5,  39 
acres)  at  and  adjacent  to  Logan 
International  Airport.  The  Airport  fuel 
system  consists  of  facilities  owned  by 
Mobil  Corporation,  Mobil  Pipe  Line 
Company  and  Massport,  including:  the 
Mobil  Oil  Corporation  petroleum 
terminal  (92  tanks.  29  acres)  and  the 
Mobil  Pipe  Line  Company  pipeline;  the 
Airport  fuel  storage  and  distribution 
facilities  (7  acres)  including  the  North 
Fuel  Farm,  the  International  Terminal 
Tank  System,  fuel  transmission 
pipelines  and  hydrants;  and.  the 
proposed  Airport  fuel  facilities  (3  acres), 
transmission  pipelines  and  hydrants 
that  are  scheduled  to  become 
operational  in  1998.  The  Mobil  faciliUes 
will  receive,  store  and  distribute 
products  of  all  qualified  suppliers, 
including  domestic  oil  refineries 
operating  under  FTZ  procedures. 

No  specific  manufactiu-ing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 


investigate  the  application  and  report  to 
the  Board, 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  1, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  15, 1996), 
A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  pubUc  inspection  at  each  of  the 
following  locations: 
U.S.  Dept,  of  Commerce,  Export 
Assistance  Center,  World  Trade 
Center,  Suite  307, 164  Northern 
Avenue,  Boston,  Massachusetts  02210 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce. 
14th  and  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230 
Dated:  April  23. 1996. 
John ).  Da  Ponte.  Jr.. 
Executive  Secretary. 

IFR  Doc.  96-10826  Filed  4-30-96;  8:45  ami 
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Intamationai  Trade  Administration 
[C-791-001] 

Farrochrome  From  South  Africa; 
Preliminary  Results  of  Countarvailing 
Duty  Administrative  Raviaw 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  The  coimtervailing  duty  order 
on  ferrochrome  from  South  Africa  was 
revoked  effective  January  1.  1995. 
pursuant  to  section  753  of  the  Tariff  Act 
of  1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act  (the  Act)  (60  FR 
40568).  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  this  order  to 
determine  the  appropriate  assessment 
rate  for  entries  made  during  the  last 
review  period  prior  to  the  revocation  of 
the  order  (January  1, 1994.  through 
December  31, 1994).  We  preliminarily 
determine  the  net  subsidy  to  be  de 
minimis  or  zero  for  all  companies  for 
the  period  January  1, 1994  through 
December  31, 1994  (see  "Preliminary 
Resuhs  of  Review"  section).  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  resuhs,  the 


Department  intends  to  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties, 
shipments  of  the  subject  merchandiae 
from  all  companies  exported  on  or  after 
January  1, 1994  and  entered  on  or  before 
December  31, 1994.  Because  this  order 
has  been  revoked,  the  Department  will 
not  issue  further  instructions  with 
respect  to  cash  deposits  of  estimated 
countervailing  duties. 
EFFECTIVE  DATE:  May  1, 1996. 
FOR  FURTHER  IMFORMATIOH  CONTACT: 
Melanie  Brown  or  Dana  Mermelstein, 
Office  of  Countervailing  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  9. 1981.  the  Department 
published  in  the  Federal  Regiata-  (46 

FR  21155)  the  countervaiUng  duty  order 
on  ferrochrome  from  South  Africa.  On 
March  7.  1995.  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review  "  (60 
FR  12540  )  of  this  countervailing  duty 
order.  We  received  a  timely  request  for 
review  from  Chrome  Resources  (Pty) 
Ltd.  (Chrome  Resources).  Consolidated 
Metallurgical  Industries  Limited  (CMI). 
Feralloys  Limited  (Feralloys).  and 
Samancor  Limited  (Samancor).  South 
African  manufacturers/exporters  of 
ferrochrome  to  the  United  States.  In 
accordance  with  section  355.22  of  the 
Department's  Interim  Regulations,  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  sp>ecifically 
requested  (see  Antidumping  and 
Counten'oiling  Duties:  Interim 
Fegulations:  Request  for  Comments.  60 
FR  25130  (Mav  11.  1995)  (Interim 
Regulations),  therefore,  this  review 
covers  the  following  companies: 
Chrome  Resources,  CMI,  Feralloys,  and 
Samancor. 

On  November  22, 1995,  we  extended 
the  period  for  completion  of  the 
preliminary  and  final  results  pursuant 
to  section  751(a)(3)  of  the  Tariff  Act  of 
1930,  as  amended.  See  Extension  of  the 
Time  Limit  for  Certain  Countervailing 
Duty  Administrative  Reviews.  60  FR 
55699.  As  explained  in  the  memoranda 
from  the  Assistant  Secretan'  for  hnport 
Administration  dated  November  22. 
1995,  and  January  11.  1996,  all 
deadlines  were  further  extended  to  take 
into  account  the  partial  shutdowns  of 
the  Federal  Government  from  November 
15  through  November  21. 1995,  and 
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December  15.  1995,  through  lamiary  6. 
199H.  Therefore,  the  deadline  for  these 
preliminary  results  is  no  later  than  April 
.10,  1996,  and  the  deadline  for  the  final 
n^sults  of  this  review  is  no  later  than 
October  28. 1996. 

Applicable  Statute  and  Regulations 

Unless  othenvise  induated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Act.  The 
Department  is  i:ondut:ting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 
References  to  the  Coiintfn,niliirg  Dnhes, 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments.  54  FR 
2.1.166  (May  11,  1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duly  pracli(,e.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  whiih, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  I'ruguav  Round  .Agreements  Act 
(URAA).  See  60  FR  80  (lanuary  3,  1995). 

Scope  of  the  Review 

Imported  products  covered  hv  this 
review  are  South  African  ferrochrome. 
which  is  currently  classifiable  under 
items  7202.41.00,  7202.49. 10  and 
7202  49.50  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
descTipfion  remains  dispositive. 

Analysis  of  Programs 

/  Program  Previously  Determined  To 
Confer  Subsidies 

Regional  Industrial  Development 
Incentives 

The  Government  of  South  .Africa 
offered  several  incentives  to  companies 
located  in  geographical  I  v  remote  areas, 
designated  as  industrial  development 
points.  We  determined  in  our  previous 
review  of  this  order  that,  as  regional 
subsidies,  these  incentives  constitute 
countervailable  subsidies  within  the 
meaning  of  the  Act.  See  Prelinunarv 
Results  of  Countenailing  Dutv 
Administrative  Review:  Ferrochrome 
from  South  Africa.  56  FR  12170  (Marr:h 
22,  1991)  [Ferrochrome  Preliminnr\- 
ResultsI:  Final  Results  of  Countervailing 
Duty  Administrative  Review: 
Ferrochrome  from  South  Africa.  56  FR 
13254  (lulv  19.  1991)  [Ferrochrome 
Final  Results).  No  new  information  or 
evidence  of  changed  circumstances  has 


been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 

A.  Subsidy  on  Housing  for  Key 
Personnel:  "The  Regional  Industrial 
Development  Authorities  subsidize 
housing  for  key  personnel  at  industrial 
development  points  for  a  maximum  of 
20  years  on  new  mortgage  loans  and  the 
outstanding  principal  of  existing  loans. 
The  government  subsidizes  the  interest 
paid  at  a  rate  of  4.25  percent,  allowing 
the  company  to  pay  interest  at  the 
interest  rate  charged  by  the  largest 
building  society  minus  4.25  percent. 
There  is  a  proviso  that  the  recipient 
company  must  pay  interest  at  the  rate  of 
at  least  six  pertent;  the  Regional 
Industrial  Development  Authorities  pay 
the  interest  differential  monthly. 
Chrome  Resources  and  Samancor 
reported  having  worker  housing  loans 
with  the  Industrial  Development 
Corporation  which  were  subsidized  by 
the  Regional  Industrial  Development 
Authorities. 

Chrome  Resources  reported  the 
amount  of  the  government's  payments 
toward  the  interest  accrued  on  the 
housing  loans  during  the  review  period. 
Consistent  with  Ferrochrome 
Preliminary  Results,  we  treated  this 
amount  as  an  annually  recurring  grant, 
and  c;alculated  Chrome  Resources' 
benefit  by  dividing  this  amount  by 
Chrome  Resources'  total  sales  during 
this  period. 

Rather  than  reporting  the 
government's  payments  on  its  behalf. 
Samancor  reported  the  loan 
information  Thus,  in  accordance  with 
the  Proposed  Regulations  (sections 
355.49|d)(l)  and  355.44(b)(5))  we 
calculated  the  interest  differential,  using 
as  our  benchmark  the  Official  Building 
Society  Rate,  as  reported  in  the 
questionnaire  response.  Because  the 
amount  of  interest  actually  paid  during 
the  review  period  was  less  than  the 
interest  which  would  have  been  paid  at 
the  benchmark  rate,  we  calculated  the 
difference,  and  divided  this  amount  by 
the  company's  total  sales  during  the 
review  period.  On  these  bases,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.01  percent  ad 
valorem  for  Chrome  Resources  and 
0.001  percent  ad  valorem  for  Samancor. 

B.  Labor  Incentive:  This  incentive  is 
offered  as  an  annual  cash  grant  for  seven 
years  to  approved  regional  development 
industries.  The  incentive  is  calculated 
on  the  basis  of  the  number  of  employees 
directly  involved  in  the  manufacturing 
process  at  the  industrial  development 
point,  and  is  granted  as  a  percentage  of 
the  average  .salary/wage  per  employee. 
Chrome  Resources  received  an  incentive 
under  this  program.  In  Ferrochrome 
Preliminan,'  Results,  we  determined  that 


this  incentive  is  an  annually  recurring 
grant  (56  FR  at  12171).  As  such,  we 
expense  the  benefit  in  the  year  of 
receipt,  consistent  with  our  practice  as 
described  the  General  Issues  Appendix 
appended  to  the  Final  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Austria  (58  FR  37217, 
37226  (July  9.  1993))  [General  Issues 
Appendix]  and  section  355.48(a)  of  the 
Proposed  Regulations.  To  calculate  the 
benefit  resulting  from  this  program,  we 
divided  the  amount  of  the  grant 
received  during  the  review  period  by 
the  company's  total  sales  during  the 
same  period.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.08  percent  ad 
valorem  for  Chrome  Resources. 

C.  Interest  Concession:  An  interest 
concession  is  paid  quarterly  as  a  cash 
grant  to  approved  industries  at 
industrial  development  points,  for  a 
period  often  years,  on  100  percent  of 
the  company's  investment  on  land  and 
buildings  (excluding  residential 
accommodations),  and  on  50  percent  of 
their  investment  in  other  assets.  The 
value  of  the  grant  is  based  on  the 
interest  cost  as  reflected  in  the 
company's  financial  statjements  and  is 
calculated  on  the  basis  of  a  pre- 
determined market-related  interest  rate. 
Chrome  Resources  received  benefits 
under  this  program.  In  Ferrochrome 
Preliminary  Results  (56  FR  at  12171).  we 
determined  that  this  grant  is  recurring. 
Thus,  to  calculate  the  benefit 
attributable  to  this  program,  we  divided 
the  amount  of  the  grant  received  during 
the  review  period  by  the  company's 
total  sales  during  the  review  period.  See 
the  General  Issues  Appendix  (58  FR  at 
37226);  .see  also  Proposed  Regulations 
(54  FR  23384).  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.11  percent  ad 
valorem  for  Chrome  Resources. 

//.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review. 

A.  Export  Incentive  Program 

B.  General  Export  Incentive  Scheme 

C.  Industrial  Development  Corporation 
Export  Loans 

D.  Preferential  Rail  Rates 

E.  Beneficiation  Allowance/Electricity 
Rebate 

F.  Government  Loan  Guarantees 

Preliminary  Results  of  Review 

For  the  period  January  1,  1994 
through  December  31,  1994.  we 


preliminarily  determine  the  net 
subsidies  to  be  as  follows; 


Manufacturer/exporter 


Chrome  Resources  (Pty)  Ltd 

Consolidated  Metallurgical  Indus- 

tnes  Limited 

Feralloys  Limited 

Samancor  Limited 


Rate 
(percent) 


00.20 

00.00 
00.00 
00.001 


In  accordance  with  the  Act.  any  rate 
less  than  0.5  percent  ad  valorem  in  an 
administrative  review  is  de  minimis. 

The  URAA  replaced  the  general  rule 
in  favor  of  a  country-wide  rate  with  a 
general  rule  in  favor  of  individual  rates 
for  investigated  and  reviewed 
companies.  The  procedures  for 
countervailing  duty  cases  are  now 
essentially  the  same  as  those  in 
antidumping  cases,  except  as  provided 
for  in  section  777(e)(2)(B)  of  the  Act. 
Requests  for  administrative  reviews 
must  now  specify  the  companies  to  be 
reviewed.  See  19  CFR  §  355.22(a).  The 
requested  review  will  normally  cover 
only  those  companies  specifically 
named.  Pursuant  to  19  CFR  §  355.22(g), 
for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate 
previously  ordered.  Accordingly,  for  the 
period  January  1  through  December  31. 
1994,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of  the 
subject  merchandise  from  Chrome 
Resources  (Pty)  Ltd.,  Consolidated 
Metallurgical  Industries  Limited, 
Feralloys  Limited,  and  Samancor 
Limited  exported  on  or  after  January  1, 
1994  and  entered  on  or  before  December 

31, 1994. 

This  countervailing  duty  order  was 
subject  to  section  753  of  the  Act.  See 
Countervailing  Duty  Order;  Opportunity 
to  Request  a  Section  753  Injury 
Investigation.  60  FR  27,963  (May  26. 
1995).  Because  no  domestic  interested 
parties  exercised  their  right  under 
section  753(a)  of  the  Act  to  request  an 
injury  investigation,  the  International 
Trade  Commission  made  a  negative 
injury  determination  with  respect  to  this 
order,  pursuant  to  section  753(b)(4)  of 
the  Act.  As  a  result,  the  Department 
revoked  this  countervailing  duty  order, 
effective  January  1, 1995,  pursuant  to 
section  753(b)(3)(B)  of  the  Act. 
Revocation  of  Countervailing  Duty 
Orders,  60  FR  40568  (August  9,  1995). 


Accordingly,  the  Department  will  not 
issue  further  instructions  with  respect  to 
cash  deposits  of  estimated 
countervailing  duties. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminar>'  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with 
section  355.38  of  the  Department's 
Interim  Regulations 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  §  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 
This  administrative  review  and  notice 
are  in  accordance  witJi  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  April  25.  1996. 
Susan  G.  Esserman. 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-10827  Filed  4-30-96;  8:45  am] 
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limit  for  preliminary  and  final  results  of 
the  tenth  administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada.  This  extension  is  made 
pursuant  to  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act  (hereinafter,  "the  Act"). 
EFFECTIVE  DATE:  May  1.  1996 
FOR  FURTHER  INFORMATJON  CONTACT: 
Stephanie  Moore  or  Brian  Albright. 
Office  of  Countervailing  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W  . 
Washington.  D.C.  20230;  telephone: 
(202)  482-2786. 

Postponement 

Under  the  Act.  the  Department  may 
extend  the  deadline  for  completion  of 
an"  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory'  time  limit  of  365  days  The 
Department  finds  that  it  is  not 
practicable  to  complete  the  tenth 
administrative  review  of  live  swine  from 
Canada  within  this  time  limit.  See 
Decision  Memorandum  on  Live  Swine 
from  Canada — Extension  of  Deadlines 
for  the  Wth  Review  dated  April  1.  1996. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
will  extend  the  time  for  completion  of 
the  preliminary  resuhs  of  this  review 
from  a  245-day  period  to  no  later  than 
a  365-day  period  and  for  completion  of 
the  finalresults  of  this  review  from  a 
120-dav  period  to  no  later  than  a  180- 
day  period. 

Dated:  April  25.  1996 
Joseph  A.  Spetrini. 

Deput\'  Assistance  Secretary  for  Compliance. 
[FR  Doc  96-10828  Filed  4-30-96.  8  45  ami 
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[C-1 22-404] 

Live  Swine  From  Canada;  Extension  of 
Time  Limit  for  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Countervailing  Duty 
Administrative  Review. 


Patent  and  Trademaric  Office 
Fastener  Insignia  Processing 

ACTION:  Proposed  Collection;  Comment 
Request.  _^__ 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
proposed  information  collection  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)).  The  collection  of 
this  information  is  required  in  the 
performance  of  the  Patent  and 
Trademark  Office's  (Office)  statutory 
and  regulatory  functions  under  section 
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8  of  the  Fastener  Quality  Act,  Public 
Law  101-502. 

DATES:  Written  comment.s  must  be 
submitted  on  or  before  luly  1.  1996 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington  DC.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  the  attention  of  Lynne  G. 
Beresford,  Trademark  Legal 
Administrator,  at  the  Office  of  the 
Assistant  Commissioner  for  Trademarks, 
2900  Crystal  Drive.  Arlington,  Va. 
22202-3513  or  by  facsimile 
transmission  to  (703)  308-7220. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Patent  and  Trademark  Office 
(Office)  is  to  administer  the  record- 
keeping function  required  by  Section  8 
of  the  Fastener  Quality  Act,  Public  Law 
101-502  which  provides  in  se<:tion  8(b) 
that:  "The  Secretary  shall  establish,  by 
regulation,  a  program  to  provide  for  the 
recordation  of  the  insigiiias  of  the 
manufacturers  and  private  ialiel 
distributors  descritied  in  suhsection  (a) 
to  ensure  the  traceabilitv  of  a  fastt'inT  [u 
its  manufacturer  or  private  label 
distributor."  In  order  to  perform  this 
funi:tion,  the  Office  plans  to  ac(  ept 
applications  for  re<  ordal  of  fastener 
insignia  and  to  mamtain  a  listing  of 
such  insignia  This  listing  will  be  open 
to  publii,  mspe<  tion  and  copies  will  be 
available  for  sale  to  the  public. 

In  addition,  upon  request,  the  Office 
will  provide  manufacturers  and  private 
label  distributors,  who  do  not  wish  to 
record  an  insignia,  with  a  uniijue  alpha- 
numeric designation  which  i.an  \w  used 
as  a  re<;orded  insignia. 

Manufacturers  and  private  label 
distributors  who  record  insignia  or 
alpha-numeric  designations  will  be 
required  to  renew  those  recordals  every 
five  years  and  to  notify  the  Office  ol  any 
changes  of  address. 

II.  Method  of  Collection 
Mail. 

III.  Data 

0MB  Collection  Niimhtr  llnassigned 

Form  \unibtTS:  1652  and  1653. 

Type  of  Ri'view  Regular. 

Affectfd  Public  The  forms  will  be 
used  by  the  manufacturers  and  private 
label  distributors  of  certain  types  of 
industrial  fasteners.  Use  of  the  forms 
will  not  be  hiandatory  and  some  filers 


will  probably  develop  their  own  forms. 
The  information  collected  will  be  a 
matter  of  publii  record.  The  purpose  of 
collecting  the  information  is  to  ensure 
that  a  fastener  can  be  traced  to  its 
manufacturer  or  private  label 
distributor 

Estimated  Slumber  of  Respondents: 
The  Office  estimates  that  there  will  be 
l)etween  300  and  900  respondents. 

Estimated  Time  Per  Response:  The 
Office  estimates  that  applicants  will 
need  10  minutes  to  complete  the 
application  or  the  renewal  form. 

Estimated  Total  Annual  Burden 
Hours:  100  (600  applications  @  10 
minutes  each). 

Estimated  Total  Annual  Cost:  $1,100. 

IV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(uicluding  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  Ihj  summarized  or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  bec:ome  a  matter  of  public 
record 

Dated:  April  2,5.  1996. 
Linda  Engelmeier,  « 

Acting  Df-partrrifnlal  Forws  Clearance 

OlfiitT.  Office  nfManugement  an'd 

Or^uniziitinn 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Small  Business  Conference 

Notice  of  Conference 

SUMMARY:  The  Consumer  Product  Safety 
Commission  (CPSC)  is  announcing  a 
conference,  cosponsored  by  CPSC  and 
the  International  Consumer  Product 
Health  and  Safety  Organization 
(ICPHSO).  on  cutting  regulatory  red  tape 
and  reducing  business  costs 
DATES:  The  conference  will  be  held 
Tuesday,  June  11,  1996.  9  a.m.-4;30 
p  m.,  at  One  World  Trade  Center.  43rd 
Floor  (Oval  Room),  New  York.  N.Y. 


Persons  who  wish  to  attend  must 

register  by  May  24,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

CPSC  New  York  Regional  Office  at  (212) 

466-1616, 

SUPPt.EMENTARY  INFORMATION: 

A.  What  is  the  conference  about? 

This  dynamic  conference,  sponsored 
by  CPSC  and  ICPHSO,  will  provide  you 
with  valuable  information  on  how  CPSC 
is  helping  small  business  to  cut  red  tape 
and  reduce  business  costs. 

Small  Business  Administration's 
Administrator,  Phil  Lader.  will  keynote 
the  event.  It  will  include  panel 
discussions  on  (1)  CPSC's  structure  and 
regulations,  (2)  how  to  make  import/ 
export  laws  work  for  small  business.  (3) 
how  to  take  advantage  of  CPSC's 
information  and  data  resources.  (4) 
women  and  small  business,  and  (5)  a 
round  table  discussion  where  CPSC  and 
other  officials  listen  to  you.  CPSC's 
Chairman  Ann  Brown  will  also 
announce  the  establishment  of  CPSC's 
"Small  Business  Ombudsman." 

B.  Who  should  attend  the  conference? 

The  conference  \yill  be  especially 
valuable  to: 

— Small  business  owners 
— Manufacturers,  retailers,  and 

wholesalers 
— Importers  and  exporters 
— Freight  forwarders 
^-Customs  brokers 
— International  trade  representatives 

C.  How  do  I  register  for  the  conference? 

You  should  obtain  a  copy  of  the 
memorandum,  proposed  agenda,  and 
advance  registration  form  from  CPSC's 
New  York  Regional  Office  by 
telephoning  (212)  466-1616'  When 
completed,  the  form  and  the  fee  of  $75 
per  person  should  be  mailed  to  ICPHSO, 
P.O.  Box  3425,  York,  PA  17402,  no  later 
than  May  24,  1996. 

Dated:  April  24.  1996. 
Sadye  E.  Dunn. 

Sei:retnry.  Consumer  Product  Safety 
Commission. 
IFR  DcK.  96-10679  Filed  4-30-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Realignment  of  E-2  Aircraft 
Squadrons  From  Naval  Air  Station, 
Miramar 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 


Act  of  1969,  as  implemented  by  the 
Council  on  Environmental  Quality 
(GEO)  regulations  (40  CFR  Parts  1500- 
1508).  the  Department  of  the  Navy 
announces  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  the  environmental  effects  of 
realigning  the  Airborne  Early  Warning 
Wing  (AEWWING).  consisting  of  four  E- 
2  aircraft  squadrons  and  associated 
personnel,  presently  located  at  Naval 
Air  Station  (NAS)  Miramar  to  another 
naval  air  station  with  compatible 
mission  and  function. 

The  realignment  is  in  accordance  writh 
the  legislative  requirements  of  the 
Defense  Base  Closure  and  Realignment 
Act  (DBCRA)  of  1990  (Public  Law  101- 
510).  as  implemented  by  the  Base 
Realignment  and  Closure  (BRAC) 
processes  of  1993  and  1995.  BRAC-1993 
directed  the  closure  of  Marine  Corps  Air 
StaUons  (MCAS)  EL  Toro  and  Tustin 
and  realigned  aviation  units,  functions 
and  personnel  at  MCAS  El  Toro  and 
MCAS  Tustin  to  NAS  Miramar  and 
MCAS  Camp  Pendleton.  The  Navy  and 
Marine  Corps  agreed  to  transfer 
ownership  of  NAS  Miramar  from  Navy 
to  Marine  Corps  in  September  1997. 
Accordingly,  the  four  AEWWING 
squadrons  must  be  relocated  from  their 
present  location  at  NAS  Miramar. 

The  proposed  action  entails  relocating 
four  E-2  squadrons  (16  aircraft),  as  well 
as  related  support  personnel, 
equipment,  and  functions  from  NAS 
Miramar  to  another  naval  air  station. 
The  Navy  has  identified  NAS  North 
Island,  NAS  Lemoore.  Naval  Air 
Warfare  Center  (NAWC)  Point  Mugu 
and  Naval  Air  Facility  (NAF)  El  Centro 
as  potential  receiving  sites  for  the 
relocated  squadrons.  To  accommodate 
the  AEWWING  relocation,  military 
construction  projects  (new  construction, 
expansion,  modification  or  demolition) 
would  be  necessary  at  any  receiving  site 
under  consideration.  The  amount  of 
construction  required  is  dependent 
upon  availability  and  compatibility  of 
existing  space  at  each  alternative  base. 
In  all  cases,  new  or  modified  hangar 
space,  aircraft  parking  aprons, 
maintenance  facilities  and  E-2  specific 
training  facilities  would  be  required. 
Construction  or  modification  of 
community  support  facilities  would  be 
based  on  the  adequacy  and  capacity  of 
existing  resources  at  each  base. 

The  Navy  intends  to  analyze  the 
environmental  effects  of  the  realignment 
and  potential  construction  at  the  four 
alternative  base  locations.  Major 
environmental  issues  that  will  be 
addressed  in  the  EIS  include,  but  are  not 
limited  to:  geology/soils/ seismicity; 
biology:  water  resources/hydrology/ 
drainage/flood  control;  noise;  air. 


quality/conformity;  land  use;  cuhural 
resources;  socioeconomics; 
transportation/ circulation;  public  health 
and  safety/hazardous  materials; 
aesthetics;  public  services/utilities;  and 
environmental  justice. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  extent  of  issues  to  be  addressed  and 
identifying  the  significant  issues  related 
to  the  AEWWING  realignment.  The 
public  and  interested  parties  are  invited 
to  participate  in  the  scoping  process,  to 
review  the  draft  EIS.  and  to  attend  a 
public  meeting  on  the  draft  EIS.  Public 
scoping  meetings  will  be  conducted  at 
all  four  alternative  base  locations  on  the 
following  dates  starting  at  7:00  p.m.: 

•  Tuesday,  May  21,  1996  at  the 
Oxnard  Center  for  Performing  Arts. 
Thousand  Oaks/Hueneme  Room.  800 
Hobson  Way.  Oxnard.  California. 

•  Thursday.  May  23. 1996  at  the 
Board  of  Supervisors  Chambers.  County 
Administration  Center  (Second  Floor). 
940  West  Main  Street.  EL  Centro. 
California. 

•  Tuesday,  May  28,  1996  at  Coronado 
High  School  Auditorium,  650  D 
Avenue,  Coronado.  California. 

•  Wednesday.  May  29,  1996  at 
Lemoore  Unioii  High  School  Cafeteria, 
Back  Room,  101  East  Bush  Street. 
Lemoore,  California. 

A  brief  presentation  on  the  proposed 
action  will  precede  the  request  for 
public  comment.  Navy  representatives 
will  be  available  at  these  meetings  to 
receive  comments  from  the  public 
regarding  issues  of  concern.  It  is 
important  that  federal,  state,  local 
agencies  and  interested  individuals  take 
this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
draft  EIS. 

Agencies  and  the  public  are  invited 
and  encouraged  to  provide  written 
comments  in  addition  to,  or  in  lieu  of. 
oral  comments  at  the  public  scoping 
meetings.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commenter  believes  the  draft  EIS  should 
address.  In  the  interest  of  time,  speakers 
will  be  asked  to  limit  comments  to  five 
minutes. 

ADDRESSES:  Written  statements  or 
questions  regarding  the  scoping  process 
should  be  postmarked  no  later  than  June 
6,  1996,  to  Commanding  Officer, 
Southwest  Division.  Naval  Facilities 
Engineering  Command.  1220  Pacific 
Highway,  San  Diego,  CA  92132-5190 
(Attention:  Ms.  Kelly  Knight,  Code 
232.KK).  Ms.  Knight  may  be  reached  by 
phone  at  (619)  532-1158  or  by  fax  at 
(619) 532-3824. 


Dated:  April  26,  1996. 
M.  A.  Waters. 

LCDR.  lAGC.  USN.  Federal  Register  Uaiion 
Officer 

[FR  Doc.  96-10744  Filed  4-30-96:  8:45  am) 
MUJHC  COOC  3»tO-Fr-M 


Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
ttie  Realignment  of  Naval  Sea  Systems 
Command  Headquarters  WHhIn  the 
Washington,  DC  Area 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  as  implemented  in  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
Realignment  of  Naval  Sea  Systems 
Command  Headquarters  (NAVSEA) 
within  the  Washington  DC  area. 

As  directed  by  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
implemented  by  the  1995  Base  Closure 
and  Realignment  (BRAC)  process,  the 
receiver  site  designated  by  the  1993 
BRAC  process  was  changed  from  the 
White  Oak  facility  in  Silver  Spring.  MD, 
to  another  location  within  the 
Washington.  DC  area.  The  preferred 
receiver  site  is  the  Washington  Navy 

Yard. 

Approximately  4,100  NAVSEA 
personnel  will  move  by  2001.  The 
NAVSEA  activities  involved  in  the 
realignment  are  primarily 
administrative,  and  will  require  1.15 
million  square  feet  of  office  space, 
parking  for  3.50C  vehicles,  and 
infrastructure  upgrades,  .Mternatives  to 
implement  this  realignment  include  a 
combination  of  adaptive  reuse  of 
existing  structures,  demolition,  and'or 
new  construction.  The  EIS  will  address 
the  following  impact  areas  of  concern: 
cultural  resources;  air  quality;  water 
quaht\;  floodplains.  tlora  and  fauna; 
socioeconomics  (traffic,  employment, 
services,  access,  environmental  justice): 
Dermitting  requirements;  safety,  and 
compatibility  with  existing  military  and 
civilian  functions. 

The  Navy  will  hold  two  public 
scoping  meetings  for  the  purpose  of 
further  identifying  the  scope  of  issues  to 
be  addressed  in  the  EIS.  The  meetings 
will  be  held  on  Thursday.  May  16.  1996. 
and  Saturday.  May  18.  1996  The  first 
meeting  will  be  held  at  the  Washington 
Navy  Yards  Officer's  Club  (Building 
101." 901  M  Street  SE).  It  \Mil  begin  with 
3n  open  house  at  7:00  PM.  followed  by 
the  scoping  meeting  at  8  00  PM  The 
second  meeting  will  be  held  at  the  Hine 
junior  High  School  Auditorium  (8th  and 
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Pennsylvana  Ave.  SE).  It  will  begin  with 
an  open  house  at  l;()0  PM  followed  by 
the  scopin^j  meeting  at  2:00  PM.  Navy 
representatives  will  make  a  brief 
presentation,  then  members  of  the 
public  will  be  asked  to  provide  their 
comments.  It  is  important  that  federal, 
state,  and  lo<:al  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  in  the  EIS.  In  the 
interest  of  time,  speakers  will  be  asked 
to  limit  comments  to  five  minutes. 
ADDRESSES:  .Agencies  and  the  public  are 
encouraged  to  provide  written 
comments  in  addition  to.  or.  in  lieu  of. 
oral  comments  at  the  scoping  meeting. 
To  be  most  helpful,  comments  should 
clearly  des<:ribe  specific  issues  or  topics 
which  the  EIS  should  address.  Written 
comments  must  be  postmarked  by  [une 
1.  1996.  and  should  be  mailed  to 
Commanding  Officer.  Engineering  Field 
.Activity  Chesapeake.  Naval  Fac;ilities 
Engineering  Command.  Washington 
Navv  Yard.  BIdg.  212.  901  M  Street  SE, 
Washington  DC  20374-.501H  (Attn:  Mr. 
Hank  Riek).  telephone  (202)  6H5-3064. 
facsimile  (202)  685-3350.  The  scoping 
meeting  will  be  conducted  in  English, 
and  requests  for  language  interpreters  or 
other  spe<:ial  communications  needs 
should  be  made  to  Mr.  Riek  at  least  one 
week  prior  to  the  meeting  The  Navy 
will  make  every  rea.sonable  effort  to 
acc;ommodate  these  needs. 

Dated:  April  26.  1996. 
MA  Walera. 

LCDR.  lAC.C.  I'SN.  Federal  Register  Liaison 

Officer 

IFR  n<K   M»>-1()74R  Piled  4-:U)-'«..  H  45  ami 
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Notice  of  Availability  of  a  Draft  Plan  for 
U.S.  Navy  Compliance  With 
Regulations  5  of  Annex  V  to  the 
MARPOL  Convention,  and  of  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Disposal  of  U.S.  Navy 
Shipboard  Solid  Waste,  and  Notice  of 
Public  Hearing  To  Receive  Comments 
on  the  DEIS 

SUMMARY:  The  Department  of  the  Navy 
(DON)  announces  the  availability  uf  two 
doc:umenIs  pertaining  to  the 
management  of  solid  waste  aboard  Navy 
ships.  The  first  is  a  Draft  Plan  for 
Compliance  with  Regulation  5  of  Annex 
V  to  the  M.ARPOL  C:onvention  bv 
vessels  owned  or  operated  bv  the 
Department  of  the  Navv   The  second 
document  is  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  Disposal  of 
U.S  Navv  Shipboard  Solid  Waste 
Copies  of  these  documents  can  be 
obtained  by  contac:ting  Mr  Robert 


Ostermueller.  Planner  in  Charge. 
Northern  Division.  Naval  Facilities 
Engineering  Command.  10  Industrial 
Highway.  Mail  Stop  #82.  Lester. 
Pennsylvania  19113-2090.  telephone 
(610)  .595-0759.  fax  (610)  595-0778. 

Federal,  state  and  local  agencies,  and 
interested  individuals,  are  encouraged 
to  submit  comments  regarding  the  draft 
Plan  and/or  the  DEIS.  Written 
comments  may  be  submitted  to  Mr. 
Ostermueller  at  the  above  address.  The 
Navy  will  also  hold  two  public  meetings 
to  receive  oral  or  written  comments  on 
either  or  both  documents.  The  first 
meeting  will  be  held  at  7:30  PM  on 
Tuesday  May  28.  1996.  at  the  Holiday 
Inn.  625  First  Street,  Alexandria. 
Virginia.  22314.  The  second  meeting 
will  be  held  at  7:30  PM  on  Thursday. 
May  30.  1996.  at  the  Clift  Hotel.  495 
Geary  Street.  San  Francisco.  CA.  94120. 
In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  oral 
comments  to  five  minutes.  Longer 
comments  should  be  summarized  at  the 
public  meeting  or  mailed  to  the  address 
indicated  above. 

DATES:  Written  comments  on  the  Plan 
and/or  the  DEIS  will  be  considered  if 
received  by  Mr.  Ostermueller  at  the 
above  address  not  later  than  June  17, 
1996.  Oral  or  written  comments  will 
also  be  considered  if  presented  at  one  of 
the  public  meetings  discussed  above,  to 
be  held  on  May  28  and  30.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Lane  Willson.  U.S.  Navy. 
Shipboard  Solid  Waste  Project  Manager, 
Chief  of  Naval  Operations  (N45)  2211  S. 
Clark  Place.  Arlington.  VA  22244-5108. 
(703)  602-8794. 

SUPPLEMENTARY  INFORMATION:  The 
Special  Area  Compliance  Plan  is  being 
prepared  pursuant  to  Section  1003(c)(2) 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1994,  Public  Law 
103-160,  codified  at  33  U.S.C.  1902(2)- 
(4)  That  statute  requires  the  Secretary  of 
the  Navy  to  submit,  by  30  November 
1996.  a  plan  for  compliance  by  all  ships 
owned  or  operated  by  the  DON  with  the 
requirements  of  Regulation  5  of  Annex 
V  of  the  International  Convention  for 
the  Prevention  of  Pollution  from  Ships 
(MARPOL).  Regulation  5  of  Annex  V 
establishes  rules  pertaining  to  discharge 
of  shipboard  solid  waste  from  vessels 
operating  in  designated  "special  areas" 
of  the  world,  of  which  three  are 
currently  in  effect:  the  Baltic  Sea.  the 
North  Sea  and  the  Antarctic  Region. 
Essentially  Regulation  5  of  Annex  V 
prohibits  all  discharges  of  solid  waste, 
other  than  food  waste,  from  ships  in 
'in-effect "  special  areas. 

The  Compliance  Plan  must  be 
submitted  in  consultation  with  the 


Secretary  of  State,  the  Secretary  of 
Commerce,  the  Secretary  of 
Transportation  and  the  Administrator  of 
the  Environmental  Protection  Agency. 
The  statute  also  requires  the 
opportunity  for  public  participation  in 
the  Plan's  development,  and  for  public 
comment  on  the  Plan. 

Pursuant  to  the  statutory  mandate  to 
provide  opportunity  for  public 
participation  in  the  development  of  the 
plan.  DON  announced  commencement 
of  the  Plan's  development  in  the 
Federal  Register  of  July  21.  1994  (59 
Fed.  Reg.  37223).  That  announcement 
identified  three  solid  waste  management 
alternatives  that  would  be  considered: 
on-board  destruction  through 
incineration  or  some  form  of  advanced 
waste  destruction  technology;  storage 
aboard  ship  for  later  offload  ashore;  and 
on-board  processing  and  discharge  at 
sea  of  waste  products.  The 
announcement  solicited  public 
comment  on  the  Compliance  Plan, 
specifically  requesting  comment  on  the 
scope  of  alternatives  to  be  considered, 
on  the  studies  considered  necessary,  on 
measures  of  merit  by  which  to  evaluate 
the  alternatives,  and  on  suggested 
technologies  or  strategies  for 
compliance.  Written  comments  from  the 
public  were  invited.  The  July  21,  1994, 
Federal  Register  notice  also  announced 
a  September  20,  1994  public  meeting,  at 
which  the  Navy  presented  information 
on  and  received  public  comment 
concerning  preparation  of  the 
Compliance  Plan.  In  November  1995 
and  again  in  February  1996  the  Navy 
met  with  representatives  of  federal  and 
state  environmental  agencies,  industry 
and  environmental  interest  groups  in 
order  to  obtain  their  views  regarding  the 
Plan.  These  efforts,  this  notice's  request 
for  comments  on  the  Plan,  and  the 
opportunity  for  public  involvement  in 
the  DEIS  development,  described  below, 
provide  the  public  with  the  opportunity 
to  participate  in  development  of  the 
Compliance  Plan. 

The  draft  Plan  concludes  that  it  is  not 
technologically  feasible,  within  the 
foreseeable  future,  for  certain  Navy 
vessels  to  comply  fully  with  the  special 
area  discharge  limitations  of  Regulation 
5  of  Annex  V.  while  at  the  same  time 
maintaining  the  required  level  of 
operational  capability.  Full  compliance 
would  require  all  naval  vessels 
operating  in  "in-effect"  special  areas  to 
adopt  either  the  onboard  destruction  or 
the  storage  and  retrograde  approach  to 
shipboard  solid  waste  management.  The 
draft  Plan  demonstrates  that,  given  the 
current  state  of  demonstrated  shipboard 
solid  waste  management  technology, 
adoption  of  either  approach  would 
materially  interfere  with  the  operations 


and  operational  capability  of  certain 
U.S.  Navy  warships  operating  in  "in- 
effect"  special  areas. 

The  draft  Plan  identifies  as  the  Navy's 
preferred  alternative  a  combination  of 
waste  management  approaches  for  the 
Fleet,  depending  upon  the  design, 
construction,  manning  and  operating 
profiles  of  the  various  ship  types.  Navy 
vessels  smaller  than  frigates,  such  as 
fleet  ocean  tugs,  rescue  and  salvage 
vessels,  mine  countermeasure  ships  and 
coastal  patrol  craft,  have  relatively  small 
crews  and  typically  remain  at  sea  in  "in- 
effect"  special  areas  for  only  a  few  days 
at  a  time.  Given  these  circumstances  it 
is  feasible  for  these  vessels,  employing 
compaction  technology,  to  retain  solid 
waste  on  board  for  shore  disposal.  For 
these  vessels,  therefore,  the  Navy's 
preferred  alternative  for  special  area 
compliance  is  storage  and  retrograde  of 
solid  waste. 

The  draft  plan  indicates  that  ocean 
going  surface  vessels  of  frigate  size  and 
larger  are  technologically  unable  to 
comply  with  the  special  area  discharge 
limitations  of  Regulation  5  of  Annex  V 
while  maintaining  required  levels  of 
operational  capability.  U.S.  Navy 
frigates  are  vessels  approximately  450 
feet  in  length  and  with  a  displacement 
of  roughly  4,100  tons.  The  Navy's 
preferred  special  area  compliance 
alternative  for  these  vessels  is  a 
combination  of  management  practices. 
Plastic  and  hazardous  waste  would  be 
stored  aboard  for  recycling  or  disposal 
ashore.  The  remaining  solid  waste 
streams,  consisting  of  paper,  cardboard 
metal  and  glass,  would  be  processed 
using  shipboard  equipment  and 
discharged  overboard.  Paper,  cardboard 
and  food  waste  would  be  processed  in 
a  pulper,  creating  a  slurry  of  those 
wastes  in  seawater,  which  would  be 
discharged  overboard.  Metal  and  glass 
would  he  processed  in  a  shredder, 
which  would  tear  or  break  metal  cans 
and  glass  containers  into  small  pieces. 
The  processed  waste  would  then  be 
bagged  in  burlap  and  discharged 
overt>oard. 

The  Compliance  Plan  does  not 
address  submarines;  further  research 
and  development  is  needed  to  resolve 
the  particular  solid  waste  challenges 
unique  to  submarines.  In  the  meantime, 
submarines  will  continue  to  minimize 
waste  generated  at  sea  through  intensive 
source  reduction  efforts  at  the  pier. 

Although  it  would  be  consistent  with 
the  MARPOL  Convention,  which 
requires  reasonable  and  practicable 
compliance  efforts  of  warships,  the 
Navy's  preferred  alternative  for  frigate 
size  and  larger  vessels  would  not  be 
consistent  with  a  future  requirement  of 
the  Act  to  Prevent  Pollution  from  Ships 


(APPS),  33  U.S.C.  1901  et  seq.  Section 
1902(c)(1)  of  APPS  requires  Navy 
surface  vessels  to  comply  with 
MARPOL  special  area  requirements  by 
31  December  2000.  To  avoid 
inconsistency  with  U.S.  law  after  the 
year  2000,  and  in  accordance  with 
Section  1902(c)  (3)  and  (4).  the  Navy  is 
recommending  a  legislative  amendment 
to  APPS  that  will  allow  discharge  after 
the  date  of  non-plastic,  non-floating 
pulped  and  shredded  material  in  special 
areas  of  certain  naval  vessels.  This 
authorization  would  extend  only  to 
those  vessels  that  the  Secretary  of  the 
Navy  determines  are  prevented  by  their 
uniquely  military  design,  construction, 
manning  or  operating  requirements  from 
being  capable  of  meeting  the  Regulation 
5  of  Annex  V  discharge  standards.  The 
proposed  legislation  would  prohibit  the 
discharge  of  pulped  material  within  3 
nautical  miles  of  the  nearest  land,  and 
would  prohibit  the  discharge  of 
shredded  material  within  12  nautical 
miles  of  the  nearest  land. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  on  Dispostl  of  U.S. 
Navy  Shipboard  Solid  Waste  was 
developed  pursuant  to  Executive  Order 
12114  (Environmental  Effects  Abroad  of 
Major  Federal  Actions),  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  1500-1508).  A 
Notice  of  Intent  to  prepare  the 
Environmental  Impact  Statement  (EIS) 
was  provided  in  the  Federal  Register  on 
October  12, 1995  (60  FR  53171).  The 
notice  reiterated  the  solid  waste 
disposal  alternatives  that  would  be 
considered,  and  announced  public 
scoping  meetings.  These  meetings  were 
held  in  Alexandria.  VA,  and  in  San 
Francisco,  CA,  in  October  1995. 

The  DEIS  addresses  the 
environmental  consequences  of  each  of 
the  alternative  means  of  shipboard  solid 
waste  management,  and  identifies  the 
same  preferred  ahemative  as  does  the 
Compliance  Plan.  The  DEIS  has  been 
provided  to  Congress  in  conjunction 
with  the  Navy's  APPS  legislative 
proposal,  discussed  above.  Hence,  the 
DEIS  serves  also  as  a  Legislative 
Environmental  Impact  Statement  (LEIS) 
to  assist  in  Congressional  consideration 
of  the  legislative  proposal.  If  enacted, 
the  amendment  to  APPS  would 
authorize,  but  not  require,  the  Navy  to 
implement  its  curreqtly  identified 
preferred  alternative  as  the  Navy's  final 
plan  for  special  area  compliance. 

As  indicated  above,  comment  on  the 
draft  Compliance  Plan  and  on  the  DEIS 
is  required  not  later  than  June  17. 1996. 
The  Navy  v«ll  consider  all  comments 
and  anticipates  promulgating  a  final 


Compliance  Plan  and  Final  EIS  in  late 
summer  or  early  fall.  1996. 

Dated:  April  26. 1996. 
MA.  Waten. 

LCDR,  JAGC.  USN  Federal  Register  Liaison 

Officer. 

(FR  Doc.  96-10745  Filed  4-30-96;  8:45  am] 
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DEPARTMEMT  OF  EOUCATIQH 

NotiM  Of  Propo— d  kilofwfbon 
CoHectlon 


agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request.  


SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  31, 
1996. 

A00RESSC8:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Wendy  Taylor.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
reques-Ls  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
F0«  FURTHER  INFORMATIOM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-«196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATK3N:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Informatimi  Resources  Group  publishes 
this  notice  containing  proposed 
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information  colletition  requests  prior  to 
submission  of  these  requests  to  OMB. 
K.K.h  proposed  infonnation  collet  tioii. 
grouped  bv  office,  contains  the 
following:  ( 1 )  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement.  (2)  Title;  (.))  Sumniarv 
of  the  collection,  (4)  Description  of  the 
ntH»d  for.  and  propt)sed  use  of.  the 
informction.  (5)  Respondents  tnui 
frequencN  of  (oIUh  tion.  and  (H) 
Reporting  and'or  Re<  ordkeeping 
burden  OMB  invites  public  comment  at 
the  .uldress  sptH  ified  above   ('opies  of 
the  requests  are  available  from  Patrick  I 
Shernll  at  the  address  speiified  above 

Dated   .\pril  25.  \^<if, 
Gloria  Parker. 
Dimtor.  InformulH'n  Rfsotin  es  Crnitp 

Office  of  Mnnn^enwnt 

Type  of  Rfvifw  New 

Title  V  S   Department  of  Education 
Proteition  of  Huiiuin  Subieits  in 
Researt  h  Instriu.tions  to  Applicants/ 
Offerers 

Frequeiu'v  On  Occasion 

Affected  Public  Individuals  or 
households:  Business  or  other  for-profit. 
N'ot-fur-profit  institutions;  State,  Lot.al 
or  Tribal  CKivernment.  SKAs  or  LE.^s 

Ani\ual  Hepnrtiiii'  atid  Het  ordkeeping 
Hour  Burden 

Respon.ses:  23.378 

Burden  Hours    L.Tfl') 

Ahstmct  The  instructions  to  grant 
applicants  of  tfie  federal  requirt'uients 
for  the  Protet:tion  of  Human  Suf)|t?cts  in 
Research  ami  retiuire  them  to  provide 
(.ertain  information  on  anv  planned 
researt  h  activities  involving  human 
subjects.  The  instructions  to  contract 
offerors  instruc  t  offerors  to  provide 
certain  information  about  planned 
resean:h  activities  involv  iii^;  tinman 
subjects. 

Office  of  Management 

Type  of  Review  New 

Title  U.S.  Department  of  Education 
Protection  of  Human  Sub|»H;ts  in 
Research  Compliance  Form 

Frequency  On  Occasion 

Affected  Public  Individuals  or 
households.  Business  or  other  for  profit; 
Not-for-profit  institutions.  State.  L<H;al 
or  Tribal  Government,  SEAs  or  LElAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden 

Responses  26t) 

Burden  Hours:  1.138 

Abstract  The  Compliance  Form  and 
guidance  is  used  by  institutions  and 
individuals  to  provide  a  re<  ord  of  their 
compliance  with  the  {'  $,  Department  of 
Education  regulations  for  the  protection 
of  human  subjects  in  resean;h 


Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstalement. 

Title:  Resolution  of  Applicant/Client 
Appeals. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
(iovt  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden 

Responses:  82 

Burden  Hours:  164 

Abstract  Form  RSA-722  is  needed  to 
meet  specific  data  collection 
requirements  in  Subsections  102(d)(6) 
(A)  and  (B)  of  the  Rehab  Act  of  1973,  as 
amended  on  the  number  of  Applicant/ 
Client  appeals  handled  by  impartial 
hearing  officers.  The  infonnation 
collected  is  used  to  evaluate  the  types 
of  complaints  made  by  applicants/ 
(lients  of  the  vocational  rehabilitation 
program  and  the  final  resolution  of 
appeals  filed.  Respondents  are  State 
agencies  that  administer  the  Federal/ 
State  Program  for  Vocational 
Rehabilitation. 

(Office  of  Special  Education  and 
Rehabilitative  Ser\ices 

Type  of  Review  Extension. 

Title  Report  of  Randolph-Sheppard 
Vending  Facility  Program. 

Frequency:  Annually. 

Affected  Public  Individuals  or 
households;  Business  or  other  for-profit; 
Federal  Government;  State,  local  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden 

Responses:  51 

Burden  Hours:  739 

/\/)strocf:  The  infonnation  is  needed 
to  evaluate  the  effec;tiveness  of  the 
program  and  to  promote  growth.  The 
information  is  transmitted  to  State 
agencies  to  assist  in  the  conduct  and 
expansion  of  the  program  at  the  State 
level.  Respondents  are  the  designated 
vocational  rehabiliation  agencies. 

IFK  EkJC  4&-U)702  Filed  4-30-%;  8  45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Department 
of  Energy/Los  Alamos  National 
Latx>ratory 

AGENCY:  Department  of  Ener}?y. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat   770)  notice 
is  hereby  given  of  the  following 


Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Los  Alamos  National  Laboratory. 

DATES:  Wednesday,  May  15.  1996;  6:30 
pm-9:30  pm;  7:00  pm  to  7:30  pm 
(public  comment  session). 

ADDRESSES:  Santa  Clara  Pueblo.  Kee 
Street.  Santa  Clara  Pueblo,  Espanola. 
New  Mexico  87532,  505-753-7330, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kimberly  Roybal,  Los  Alamos  National 
Laboratory  Citizens'  Advisory  Board 
Support.  Northern  New  Mexico 
Community  College,  1002  Onate  Street. 
Espanola.  NM  87352.  (800)  753-8970.  or 
(505)  753-8970. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Advisory  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Wednesday.  May  15.  1996 

6:30  PM  Call  to  Order  and  Welcome 

7:00  PM  Public  Comment 

8:00  PM  Work  Plan  Discussion 

8:30  PM  Sub-Committee  Reports 

9:30  PM  Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Roybal.  at  the 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux,  Department  of  Energy.  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87185-5400. 


Issued  at  Washington,  DC  on  April  24, 
1996. 

Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer 

[FR  Doc.  96-10753  Filed  4-30-96;  8:45  am] 
BILLING  CODE  t4SO-0^-t> 


Environmental  IManagement  Site- 
Specific  Advisory  Board.  Monticello 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site. 

DATE  AND  TIME:  Tuesday,  June  18.  1996 
7:00  p.m. -9:00  p.m. 

ADDRESSES:  Monticello  City  Office,  17 
North  1st  East,  Monticello.  Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 

Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction.  CO.  81502  (303)  248-7727. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  advise 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Updates  on  repository  progress  and 
reports  from  subcommittees  on  local 
training  and  hiring,  health  and  safety, 
and  future  land  use. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Audrey  Berry's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 


Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE-190,  Forrestal 
Building.  ;1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry.  Department  of  Energy  Grand 
Junction  Projects  Office.  P.O.  Box  2567. 
Grand  Junction,  CO  81502.  or  by  calling 
her  at (303)  248-7727. 

Issued  at  Washington,  DC  on  April  24. 
1996 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

IFR  Doc.  96-10754  Filed  4-30-96:  8:45  am) 
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Bonneville  Power  Administration 

Bonneville  Power  Administration/ 
Lower  Valley  Power  and  Light; 
Transmission  System  Reinforcement 
Project 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS). 


SUMMARY:  Lower  Valley  Pov\-er  and  Light 
(LVTL)  buys  electricity  from  BPA  and 
sells  it  to  the  homes  and  businesses  of 
the  Jackson  and  Afton,  Wyoming,  areas. 
Since  the  mid-1980s,  LVPL's  electrical 
load  has  been  growing  by  an  average  of 
4-5  megawatts  per  year  and  continued 
growth  is  expected.  LVPL's  customers 
use  the  greatest  amount  of  electricity  in 
the  winter  when  temperatures  are  low 
and  heating  needs  are  high.  By  2001, 
during  the  winter  season,  an  outage  of 
one  of  the  BPA  or  LVPL  transmission 
lines  that  serves  these  areas  could  cause 
voltage  to  dip  below  acceptable  levels  in 
the  Jackson  area  and  to  a  lesser  extent 
in  the  Afton'area.  Low  voltage  levels  can 
cause  browTi-outs  or,  under  certain 
conditions,  a  black-out.  Without 
electricity,  homes  and  businesses  are 
left  without  heat  and  lights.  These 
conditions  can  be  dangerous  to 
residents  and  businesses  in  winter.  The 
transrrtission  system  that  serves  the 
Afton  and  Jackson.  Wyoming,  areas 
needs  to  be  reinforced  by  2001  to 
maintain  voltage  stability.  BPA  and 
LVPL  propose  to  maintain  voltage 
stability  by  building  an  additional  115- 
kilovolt  line  from  BPAs  Swan  Valley 
Substation  in  Swan  Valley,  Idaho,  to 
Teton  Substation  in  Jackson.  Wyoming. 


Potential  Federal  cooperating  agencies 
include  the  U.S.  Department  of 
Interior — Bureau  of  Land  Management, 
and  the  U.S.  Department  of 
Agricuhure — Targhee  and  Bridger-Teton 
National  Forests.  In  accordance  with 
National  Environmental  Policy  Act 
requirements,  BPA  and  the  cooperating 
agencies  will  prepare  an  EIS  on  this 
proposal  to  inform  decisionmakers 
about  potential  environmental  effects  of 
the  proposal.  In  addition,  LVPL  will 
take  an  active  role  in  providing 
iajprmation  to  BPA.  the  cooperating 
agencies,  and  identified  publics. 
DATES:  Interested  and  affected  publics 
such  as  landowners,  special  interest 
groups,  local  and  State  governments. 
Tribes,  utilities,  and  community  groups 
are  invited  to  help  BPA  and  the 
cooperating  agencies  identify 
alternatives,  environmental  resources, 
and  issues  to  be  addressed  in  the  draft 
EIS.  A  packet  of  information  to  explain 
the  proposal,  the  environmental 
process,  and  how  to  participate  will  be 
sent  to  interested  or  potentially  affected 
publics  at  the  beginning  of  the  scoping 
period.  Four  BPA-sponsored  scoping 
meetings  will  be  held  in  May  or  June  in 
Idaho  Falls.  Swan  Valley,  and  Victor  or 
Driggs.  Idaho:  and  Jackson.  Wyoming. 
Meetings  will  be  open-house  style  and 
project  material  will  be  available  for 
public  review.  BPA.  the  cooperating 
agencies,  and  LVPL  staff  will  answer 
questions  and  BPA  will  accept  verbal 
and  written  comments.  The  time  and 
place  of  scoping  meetings  will  be 
announced  in  the  packet  of  information 
being  sent  to  interested  publics  and  in 
local  newspapers.  Wntten  comments 
before,  during,  or  after  scoping  meetings 
should  be  sent  to  the  Public 
Involvement  Manager  at  the  address 
below.  Close  of  the  comment  period  will 
be  announced  in  the  information  packet 
and  at  the  public  meetings. 

BPA,  in  conjunction  with  the 
cooperating  agencies,  plans  to  file  and 
distribute  a  draft  EIS  for  public  review 
in  the  spring  of  1997  BPA.  the 
cooperating  agencies,  and  L\TL  will 
hold  public  meetings  in  local 
communities  to  give  the  public  an 
opportunitv  to  review  and  comment  on 
the  draft  EIS. 

ADDRESSES:  BPA  invites  participation, 
comments,  and  suggestions  on  the 
proposed  scope  of  the  draft  EIS  Send 
comment  letters,  requests  to  be  placed 
on  the  project  mail  list,  and  requests  for 
more  information  to  the  Public 
Involvement  Manager.  Bonneville 
Power  Administration— CKP.  P  O  Box 
12999.  Portland.  Oregon.  97212.  or  call 
503-230-3478.  toll-free  l-P.00-622- 
4519.  or  fax  503-230-3984  Comments 
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may  also  be  sent  to  the  HF'A  Internet 
address  ( omnienti^bpa>;ov  Doniments 
can  h)e  requested  bv  (ailing  toll-free  l- 

FOR  FURTHER  INFORMATION.  CONTACT: 

Mike  lohns.  Protect  M.inaKer.  Honneville 
Power  Adrninistratiun— T?;.  P  C)  Hox 
3H21.  Pnrtlaiid.  ()rt>^on.  ')7i(ift-jfi21   K- 
niail  re<]uesfs  or  questions  should  lie 
sent  to  ni(!()hnsi«?hpH  no\ .  or  call  toll- 
free  l-«(M>-#sf>2-f>4f.  ?   "Jou  nia\  also 
(  onlai  t  \anty  Wittpenn,  Envirpnmenta! 
Proje(  t  lead.  Bonneville  Power 
.Adinnistration— FCN.  P  ()  Box  1621. 
Port  Kind.  Orejjon.  '(72()H-.tH21    K-niail 
requests  or  questions  should  fie  sent  to 
nawittpenn«Shp,M{ov.  ori.all  toll-free  1- 
8n()-tifiw:-^'i9fVt   In  the  lo(  al  area.  (  oiitatt 
Rick  Knori.  Lower  Valley  Power  and 
Light,  P  O  Box  572.  lackson.  Wvomink^. 
83001,  or  call  him  at  307-7Si(-f;0.1«  or 
toil-free  1-H()()-HH2-5H7.'-) 
SUPPLEMENTARY  INFORMATION:  lA'PL 
serves  its  customers  from  two  115- 
kilovolt  transmission  lines  One  line, 
owned  and  opi-rateii  t)\  BPA.  runs  from 
Swan  Valley  Substation  near  Sw.in 
Vallev  m  Bonneville  Countv .  Idaho,  east 
to  Teton  Substation  n»-ar  Jackson  in 
Teton  Countv.  Wvomin^.  The  other  line. 
owned  fi\  LVPL   r'liis  tnnii  Palisades 
Substation  at  Palisades  Dam,  southeast 
along  the  reser\oir  to  LVPL's  Snake 
River  Substation  in  .Mpine.  Wyoming. 
At  Snake  River  Substation,  the  line 
splits,  one  line  follows  the  Snake  River 
most  of  the  way  into  [acksoii.  the  other 
line  runs  south  to  serve  the  .\fton  area 

BPA  luin  reliahlv  provide  12t 
megawatts  (.M\V)  of  electricitv  to  LVPL 
even  if  one  of  the  lines  described  above 
goes  out  of  service  In  HW4.  LVPL's 
system  winter  peak  was  120  0  M\V.  In 
lfl05.  the  winter  peak  unexpectedly  hit 
13c»  5  .MW.  In  \99e>.  the  peak  <;limbed  to 
141.2  MW  A  5-M\V  load  from  a 
commercial  mine  was  not  operating  at 
the  time  If  one  of  the  transmission  lines 
had  gone  out  of  service  during  the 
winter  peak  in  1995  or  199fi.  voltages 
would  have  quickly  dropped  and  the 
transmission  system  could  have 
collapsed,  leaving  homes  and 
businesses  without  elettricity. 

During  winter  conditions  in  this  area. 
twice  as  much  electricitv  is  needed  at 
Trie  time  of  shut  down  to  re-energize  the 
transmission  system.  That  is  more  than 
the  existing  system  can  handle, 
requiring  BP.A.  LVPL.  the  Bureau  of 
Re<;lamation,  and  others  to  bring  the 
system  up  in  stages.  This  requires  a  lot 
of  time  and  could  create  a  dangerous 
situation  for  LVPL's  customers  without 
their  ovsti  sourt:e  of  fuel  for  heat  and 
lights. 

As  loads  continue  to  grow.  LVPL's 
ability  to  reliably  serve  its  customers 


will  decrease  Reinforcing  the  BPA 
transmission  system  now  will  provide 
LVPL  with  a  reliable  transmission 
system  they  need  to  serve  their 
(aistomers. 

Altrrnatnfs  Proposed  for 
CcmsidcrntiDn  BPA  and  LVPL  have 
been  studying  ways  to  reinfort:e  the 
transmission  system   (1)  Proposed 
,\cfion — Construct  a  nev\  single-<  irtuit 
1 1.5-kilovolt  line  from  BPA  s  Swan 
\'alley  Substation,  west  of  Swan  Valley 
in  Bonneville  County,  Idaho.  36  miles 
east  to  BPAs  Teton  Substation 
northwest  of  Jackson  in  Teton  County. 
Wvoming.  The  new  line  would  parallel 
the  existing  Swan  Valley-Teton  No.  1 
1 15-kilovolt  line  where  feasible  and 
would  be  a  mix  of  wood  pole  H-frame 
structures  and  lattice  steel  structures. 
Approximately  7")  feet  of  additional 
right-of-way  width  would  be  needed.  (2) 
Construct  a  new  single-cin;uit  115- 
kilovolt  line  from  BPAsTarghee  Tap 
substation  south  of  Victor  in  Bonneville 
County.  Idaho."  18  miles  east  to  Teton 
Substation  northwest  of  Jackson  in 
iHton  County.  Wyoming  The  new  line 
would  parallel  the  existing  Swan 
\  alley -Teton  No   1  lli-kilovoit  line 
where  feasible  and  would  be  a  mix  of 
wood  pole  H-frame  structures  and 
lattice  steel  structures,  .\pproximately 
75  feet  of  additional  right-of-way  width 
would  be  needftd.  A  new  switching 
station  would  need  to  be  constructed  on 
or  near  the  existing  right-of-wav  near 
Targhee  Tap.  The  new  switching  station 
I  ould  occupy  about  three  to  five  acres 
of  land.  (3)  Install  Static  Var 
Compensation  at  either  BPA's  Teton 
Substation,  or  LVTL's  Wilson  or  Rafter 
I  Substation.  .AH  of  these  substations  are 
in  the  Jackson  area  and.  depending  on 
l(x,ation.  the  existing  substation  fence 
line  may  need  to  be  expanded.  (4)  No 
.Action— The  consequences  of  not  taking 
any  action 

identification  of  Environmental 
Issues:  Potential  issues  presently 
identified  for  this  proposal  include:  (1) 
effects  on  fish,  wildlife,  and  vegetation, 
including  threatened  and  endangered 
species;  (2)  socio-economic  effects  of 
potentially  removing  propertv  from  the 
local  tax  base;  (3)  effects  of  construction 
and  placement  of  elecirical  facilities  in 
tloodplains  and  wetlands;  (4)  concern 
over  visual  effects,  noise,  and  other 
interference  produced  by  electrical 
facilities  in  rural  and  populated  areas; 
(5)  impacts  on  range,  forest,  and 
agricultural  resources  due  to 
construction  and  placement  of  electrical 
facilities;  (6)  concern  over  human 
exposure  to  electric  and  magnetic  fields 
created  by  electrical  facilities:  (7) 
impacts  to  cultural  resources;  (8) 
impacts  to  recreational  resources;  (9) 


conflicting  land  use:  (10)  impact  to 
property  values;  and  (11)  potential 
impacts  to  soils  (erosion)  and  water 
quality.  Additional  issues  identified 
through  the  scoping  process  may  also  be 
examined  in  the  Draff  EIS. 

Issued  in  Portland.  Oregon,  on  April  23, 
1996. 

John  S.  Robertson, 

Depute  Chief  Executiw  Officer 

|FR  DrKv96-in755  Filed  4-30-96;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-777-001] 

Columt>ia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

.April  25.  1996 

Take  notice  that  on  April  22.  1996. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  the  following  changes  to  its 
FERC  Gas  Tariff  effective  May  23,  1996. 

Second  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No  008 
Fourth  Revised  Shert  No.  013 

Original  Volume  No.  2 

Eleventh  Revised  Sheet  .\o.  ID 
Eleventh  Revised  Sheet  .No.  1| 
First  Revised  Sheet  No.  489 
First  Revised  Sheet  No.  1579 

Columbia  Gulf  states  that  this  filing  is 
being  made  to  provide  for  the 
cancellation  in  its  entirety  of  Columbia 
Gulfs  Rate  Schedules  X-4l  and  X-89, 
which  embodies  separate  transportation 
agreements  between  Columbia  Gulf  and 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  as  follows: 

Rate  Schedule  X-41  for  transportation 
of  natural  gas  agreement  as  authorized 
under  Docket  No.  CP77-521  (59  FPC 
2222  (1977));  and 

Rate  Schedule  X-89  for  transportation 
of  natural  gas  agreement  as  authorized 
under  Docket  No.  CP77-494  (16  FERC 
162.331  (1981)). 

Columbia  Gulf  states  that  the 
cancellation  is  being  filed  pursuant  to 
an  order  issued  on  September  28,  1994, 
in  Docket  No.  CP94-777  (68  FERC 
161,378  (1994)),  wherein  the 
Commission  granted  permission  to 
abandon  service  under  the  above- 
referenced  agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  bu»  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  qre  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  ]t.. 

Acting  Secretary. 

(FR  Doc.  96-10705  Filed  4-30-96;  8;45  am] 
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154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room, 
Linwood  A,  Watson.  |r.. 
Acting  Secretary: 

|FK  Doc.  96-10713  Filed  4-30-95:  8  45  ami 
BILLING  COOe  6717-01-M 


[Docket  No.  RP96-21 3-000] 

High  Island  Offshore  System;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  25.  1996. 

Take  notice  that  on  April  22, 1996, 
High  Island  Offshore  System  (HIOS) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No 
1.  the  following  tariff  sheets,  to  become 
effective  May  1,  1996; 

Second  Revised  Sheet  No.  1 
Sixth  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  69 
Second  Revised  Sheet  No.  69A 
Second  Revised  Sheet  No.  70 

HIOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  October  12,  1993,  letter 
order  in  the  captioned  proceeding.  High 
Island  Offshore  System.  65  FERC 
161,053  (1993),  that  approved  HIOS' 
line  pack  settlement.  In  addition,  take 
notice  that  HIOS  also  filed  in 
compliance  with  the  Commission  letter 
order.  Final  Reports  of  line  pack 
surcharge  collections  and  payments 
which  reflect  the  completion  of  the  line 
pack  cost  recovery  and  disbursement 
process  as  of  April  17,  1996. 

HIOS  states  that  the  purpose  of  these 
filings  is  to  reflect  the  completion  of  the 
line  pack  recovery  and  disbursement 
process  contemplated  by  its  approved 
line  pack  settlement,  and  the  removal  of 
the  line  pack  commodity  surcharge 
provisions  that  were  contained  in 
Section  15  of  the  General  Terms  and 
Conditions  and  related  provisions  of 
HIOS'  tariff  in  light  of  such  completed 

process. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  prote.st  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,"Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motion  or  protests 
must  be  filed  as  provided  in  Section 


[Docket  No.  CP96-227-0011 

Northwest  Pipeline  Corporation;  Notice 
of  Petition  To  Amend 

April  25.  1996. 

Take  notice  that  on  April  18.  1996. 
Northwest  Pipeline  Corporation 
(Northwest).  P.O.  Box  58900,  Salt  Lake 
City,  Utah.  84158-0900.  filed  in  Docket 
No!  CP96-227-001  a  request  for 
approval  to  amend  its  authorization 
issued  in  Docket  No.  CP96-227-D00  to 
substitute  a  rotary  meter  for  the 
authorized  turbine  meter  at  the  Finley 
Meter  Station,  in  Benton  County. 
Washington,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA).  all  as  more  fully 
sei  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northwest  originally  proposed  to 
modify  the  Finley  Station  by  removing 
the  existing  2-inch  positive 
displacement  meter  and  the  existing  3- 
inch  turbine  meter  and  installing  a 
single  2-inch  turbine  meter  as  a 
replacement,  which  Northwest  indicates 
would  decrease  the  maximum  daily 
delivery  capacity  of  the  meter  station 
from  1.597  Dth  per  day  to 
approximately  1.310  Dth  per  day  at  300 

psig. 

Northwest  now  proposes  to  install  a 
single  2-inch  rotary  meter  as  a 
replacement  instead  of  the  single  2-inch 
meter  as  originally  proposed.  Northwest 
indicates  that  the  reason  for  this  change 
is  the  mechanical  problems  it  is 
experiencing  with  2-inch  turbine 
meters.  It  is  further  indicated  that  as  a 
result  of  this  change,  the  maximum 
design  capacity  of  the  meter  station  will 
decrease  form  1,597  Dth  per  day  to 
approximately  1,281  Dth  per  day  at  300 

psig. 

Northwest  further  states  that  some 
minor  surface  disturbing  activities  will 
occur  within  the  existing  station  site, 
but  following  construction  all  disturbed 


areas  will  be  restored  to  their  original 
conditions.  Northwest  had  previously 
stated  in  its  original  application  that  the 
proposed  facility  replacements  would 
not  involve  any  surface  disturbing 
activities.  It  is  indicated  that  all  other 
pertinent  .nformation  including 
estimated  costs  of  the  project,  remain 
accurate  as  previously  filed. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157  205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Ir.. 
Acting  Secretary 
IFRDoc  96-10706  F;led  4-30-96.  845  ami 
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pocket  No.  CP««^J40-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

April  25.  1996. 

Take  notice  that  on  April  22.  1996. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  772^2.  filed  in  Docket  No.  CP96- 
340-000  a  request  pursuant  to  Sections 
157  205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  establish  a 
new  delivery  point  to  accommodate 
deliveries  of  gas  transported  on  an 
interruptible  basis  for  Ohio  Intrastate 
Gas  Transmission  Company  (Ohio 
Intrastate),  in  Carroll  Countv.  Ohio, 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-000. 
pursuant  to  Section  7  of  the  Natural  Gas 
A(  t.  ah  as  more  fully  set  fonh  ;n  the 
request  that  is  on  file  with  tht- 
Commissicn  and  open  to  public 
inspection 

Tennessee  proposes  to  construct  and 
operate  2  8-inch  hot  taps  and  electronic 
gas  measurement  equipment  in  order  to 
deliver  up  to  50  MMcf  of  natural  gas  per 
day  to  Ohio  Intrastate.  Ohio  Intrastate 
will  install  2  6-inch  turbine  meters  and 
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approximately  700  feet  of 
interconnecting  piping,  and  Tennessee 
will  inspect  the  facilities  that  Ohio 
Intrastate  installs.  Tennessee  transports 
gas  for  Ohio  Intrastate  under  the  terms 
of  its  Rate  Schedule  IT.  It  is  asserted 
that  the  total  volumes  to  be  delivered 
after  the  addition  of  the  requested 
delivery  point  would  not  exceed  those 
presently  authorized.  It  is  further 
asserted  that  Tennessee  has  sufficient 
capacity  to  accomplish  the  deliveries 
without  detriment  or  disadvantage  to  its 
other  customers  It  is  explained  that  the 
proposed  delivery  point  would  not  have 
any  significant  impact  on  Tennessee's 
peak  day  or  annual  deliveries.  It  is 
further  explained  that  Tennessee's  tariff 
does  not  prohibit  the  addition  of 
delivery  points 

Any  person  or  the  Commission's  staff 
inay.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (IH  CFR  3H3.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
roguialions  under  tht^  Natural  Gas  .\ct 
(18Cf"R  157  20.ii  a  protest  to  the 
fpquesl  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filina  a  protest  If  a 
protest  IS  filed  and  not  withdrawn 
withm  TO  davs  after  the  tune  allowed 
for  filing  a  protest,  tfie  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  ]r., 
Actinti  Stx:rftar\' 
IFR  r>)t.  '^-10707  Filed  4-30-45;  8:45  anil 
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[Dockat  No.  QT96-58-0001 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  25.  )MW 

Take  notice  that  on  .April  22.  1996. 
Trunkline  Gas  Conipanv  (Trunkline) 
tendered  tor  tilln^  ns  part  ot  its  FFRC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tanff  sheets,  to  he  effective 
May  23.  IQ^fi: 

Fifth  Kt>vi>ie»l  ,Sh*-et  No.  A 
Twelfth  K.nis.'fl  She»'t  No  ''(M) 

Tninklme  states  that  the  purpose  of 
this  filing  is  to  delete  the  Index  of 
Customers  from  its  tariff  The  Index  of 
Customers  is  now  filed  with  the 
Commission  in  electronic  file  format 
and  is  available  on  Trunkline's 
electronic  bulletin  board. 


Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatoiy  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
2'M26.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
(^iommission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Linwood  A.  Watson,  Jr., 
.\i  tinii  Secretary 
IKK  D<x:  96-10708  Fiied  4-J0-96;  8:45  am| 
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Pocket  No.  EL06-46-000,  et  ai.] 

Metropolitan  Water  District  of  Southern 
California,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

April  25.  1496 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Metropolitan  Water  District  of 
Southern  California 

[Docknt  Nn.  EL96-46-OOOI 

Take  notice  that  on  April  11.  1996. 
Metropolitan  Water  District  of  Southern 
California  tendered  for  filing  a  letter 
requesting  waiver  from  the  Federal 
Energy  Regulatory  Commission  to  file 
Form  715. 

Comment  date:  May  7.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kaztex  Energy  Ventures,  Inc.,  Peak 
Energy,  Inc.,  Southeastern  Energy 
Resources,  Inc.,  Audit  Pro 
Incorporated,  Superior  Electric  Power 
Corporation.  Duke  Energy  Marketing 
Corp. 

|D<)(  ket  Nos  ER95-295-0O6,  ER95-379-004, 
ER95-385-0O5.  ER95-«78-004.  ER95-1747- 
(W2.  EK96- 1 09-004  (not  cnnsolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room; 


On  April  11. 1996.  Kaztex  Energy 
Ventures,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  24, 1995.  order  in  Docket  No. 
ER95-295-000. 

On  April  19, 1996,  Southeastern 
Energy  Resources,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  February  24, 1995,  order 
in  Docket  No.  ER95-385-OO0. 

On  April  17,  1996.  Peak  Energy.  Inc. 
filed  certain  infonnation  as  required  by 
the  Commission's  February  24, 1995, 
order  in  Docket  No.  ER95-379-O00. 

On  April  15.  1996.  Audit  Pro 
Incorporated  filed  certain  information  as 
required  by  the  Commission's  June  2, 
1995.  order  in  Docket  No.  ER95-878- 
000. 

On  April  19.  1996.  Superior  Electric 
Power  Corporation  filed  certain 
information  as  required  by  the 
Commission's  October  23,  1995.  order 
in  Docket  No.  ER95-1 747-000. 

On  April  18,  1996,  Duke  Energy 
Marketing  Corp..  filed  certain 
information  as  required  by  the 
Commission's  December  14,  1995,  order 
in  Docket  No.  ER96-109-000. 

3.  Western  Resources,  Inc. 

i Docket  No.  ER96-592-000I 

Take  notice  that  on  April  23,  1996, 
Western  Resources.  Inc.  tendered  for 
filing  an  amendment  to  its  filing  in  the 
above  referenced  docket.  Western 
Resources  states  that  the  amendment  is 
necessary  to  provide  additional  cost 
support  for  Service  Schedule  SE-2 
between  Western  Resources  and  the 
Oklahoma  .Municipal  Power  Authority 

Copies  of  the  filing  were  served  upon 
the  Oklahoma  Municipal  Power 
Authority  and  the  Kansas  Corporation 
Commission 

Comment  date.  May  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Power,  Inc. 

(Docket  .\'c).  EH96-1092-000I 

Take  notice  that  Entergy  Power,  Inc. 
(Entergy  Power)  on  April  17.  1996. 
tendered  for  filing  an  amendment  to  a 
unit  power  sales  agreement  with  the 
City  of  Tallahassee  which  has  been  filed 
in  the  subject  docket.  The  amendment 
provides  clarifications  and 
commitments  as  requested  by  the 
Commission  Staff.  Entergy  Power 
requests  waiver  of  the  Commission's 
notice  requirements  under  Section  35.11 
of  the  Commission's  Regulations. 

Comment  date:  May  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Kentucky  Utilities  Company 

(Docket  No.  ER96-1 11 3-000) 

Take  notice  that  on  April  10, 1996, 
Kentucky  Utilities  Company  (KU) 
amended  its  filing  in  Docket  No.  ER96- 
1113-000  to  provide  additional 
information.  KU's  original  filing  was  an 
Amendment  to  the  Interconnection 
Agreement  between  KU  and  the  Big 
Rivers  Electric  Corporation  providing 
for  a  new  interconnection  point  at  KU's 
Green  River  Power  Plant  161  KV 
Substation  near  Central  City,  Kentucky, 
pursuant  to  KU  Rate  Schedule  FERC  No. 

201. 

KU  states  that  copies  of  the  filing  have 
been  sent  to  Big  Rivers  Electric 
Corporation,  the  Public  Service 
Commission  of  Kentucky  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  May  8,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Oxbow  Power  Marketing,  Inc. 

(Docket  No.  ER96-1 196-000] 

Take  notice  that  on  April  19.  1996, 
Oxbow  Power  Marketing,  Inc.  (Oxbow), 
a  Delaware  corporation,  filed  a 
Supplement  to  Petition  for  Order 
Accepting  Rate  Schedule  For  Filing  and 
Granting  Waivers  and  Blanket 
Approvals  with  the  Federal  Energy 
Regulatory  Commission  for  acceptance 
of  Oxbow's  Modified  Rate  Schedule 
FERC  No.  1,  providing  for  the  sale  of 
electricity  at  market-based  rates;  the 
granting  of  certain  blanket  approvals; 
and  the  waiver  of  certain  Commission 
regulations. 

Comment  date:  May  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Power,  Inc. 

(Docket  No.  ER96-1 3 12-0001 

Take  notice  that  Entergy  Power,  Inc. 
(Entergy  Power)  on  April  16.  1996, 
tendered  for  filing  a  Certificate  of 
Concurrence  to  a  Power  Sales 
Agreement  between  Entergy  Power  and 
PECO  Energy  Company  (PECO).  Entergy 
Power  requests  an  effective  date  of  one 
day  after  filing  of  the  Power  Sales 
Agreement,  and  respecthjlly  requests 
waiver  of  the  Commission's  notice 
requirements  under  Section  35.11  of  the 
Commission's  regulations. 

Comment  date:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
8.  Wisconsin  Power  and  Light  Company 

lDo(.ket  No.  ER96-1 352-000) 

Take  notice  that  on  April  23,  1996. 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  an 
amendment  to  the  above  referenced 


docket  requesting  an  effective  date  of 
January  6, 1996  for,  the  Service 
agreement  between  WP&L  and  Koch 
Power  Services  Inc..  and  an  effective 
date  of  March  1, 1996,  for  all  other 
Service  Agreements  included  in  the 
original  filing.  These  effective  dates  are 
in  lieu  of  the  October  1, 1995,  date  that 
was  originally  requested. 

Comment  dafe:  May  9. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Megan-Racine  Associates,  Inc. 

[Docket  Nos.  ER96-1477-O00  and  EL95-47- 
001] 

Take  notice  that  on  April  1, 1996. 
Megan-Racine  Associates.  Inc.  tendered 
for  filing  FERC  Form  No.  1  for  Megan- 
Racine  for  calendar  years  1991  through 
1994.  In  addition,  as  an  initial  rate 
schedule  under  Section  205  of  the 
Federal  Power  Act  are  copies  of  the 
Power  Sales  Agreement  dated  November 
21,  1987.  between  Megan-Racine  and 
Niagara  Mohawk  Power  Corporation. 

Comment  date:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Illinois  Power  Company 

(Docket  No.  ER96-1485-000I 

Take  notice  that  on  April  17,  1996, 
Illinois  Power  Company  filed  a  request 
to  revise  the  proposed  effective  date  for 
sales  by  Illinois  Power  to  Sonat  Power 
Marketing,  Inc.  pursuant  to  a  power 
sales  agreement  under  Illinois  Power's 
Sales  Tariff,  FERC  Electric  TarifiF. 
Original  volume  VII. 

Comment  date:  May  9,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER96-1 591-0001 

Take  notice  that  on  April  18,  1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Federal  Energy  Sales,  Inc. 
(FES),  dated  April  16.  1996.  This 
Service  Agreement  specifies  that  FES 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  TarifO 
desigiiated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10.  1995. 


in  Jersey  Central  Power  6-  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-2  76-000  and  allows  GPU  and  FES 
to  enter  into  separately  scheduled 
transactions  under  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Comp)anies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  April  16. 1996,  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  May  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Western  Resources,  Inc. 

(Docket  No.  ER96-1 592-000] 

Take  notice  that  on  April  18.  1996, 
Western  Resources.  Inc.  (Western 
Resources),  tendered  for  filing  a 
proposed  change  to  its  Federal  Energy 
Regulatorv  Commission  Electric  Rate 
Schedule  No.  240.  Western  Resources 
states  the  purpose  of  the  change  is  to 
provide  generation  deferral  service  to 
the  City  of  Lamed.  The  change  is 
proposed  to  become  effective  June  1. 
1996. 

Copies  of  the  filing  were  ser\ed  upon 
the  City  of  l^rned  and  the  Kansas 
Corporation  Commission 

Comment  date:Ma\  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

[Docket  No.  ER96-1 593-000] 

Take  notice  that  on  .\pril  18.  1996. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Nor.\m  Energy  Ser\  ices. 
Inc.  will  take  transmission  serv  ice 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  .Agreement  in  Illinois 
Powers  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1.  1996. 

Comment  date:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  Louisville  Gas  and  Electric 
Company 

(Docket  N(i  ER96- 1595-0001 

Take  notice  that  on  April  18  1996. 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  service 
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aj^reeinent.s  between  Louisville  Gas  and 
Electric  Companv  and  Enron  Power 
Marketing.  Inc.  under  Rate  (iSS. 

Comment  dntf  May  9.  19fl6.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Texas  Ttilities  Electric  Company 

(Docket  No  ER<Wi-159ti-0(H)l 

Take  notice  that  on  April  IH,  1996. 
Texas  LUilities  Eleftru;  C^ompany  (Tl' 
Electric),  tendered  for  filing;  nine 
executed  transmission  service 
agreements  (TSA's)  with  Central  & 
South  West  Services,  Ini:..  Eederal 
Ener>jy  Sales,  Inc ..  NorAm  Energy 
Services,  Coastal  Electric  Services 
Company,  Central  Power  and  Light 
Company,  West  Texas  I.'tihties 
Companv.  Coral  Power.  L.L.C.,  Entergy 
Power.  Inc..  and  Entergy  Power 
Marketing  Corp   for  certain  Economy 
Energy  and  Emergency  Power 
Transmission  Service  under  Til 
Eiectric's  Tariff  for  Transiiussioii 
Service  To.  Erom  and  Over  Certain 
H\'DC  Interconnections. 

TL'  Electric  requests  an  effe(  five  date 
for  the  TSA's  that  will  permit  them  to 
become  effective  on  or  before  the  service 
commencement  date  under  each  of  the 
nine  TS.^'s.  .Accordingly,  TU  Electric 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Central  &  South  West 
Services,  Inc.,  Federal  Energy  Sales, 
Inc.,  N'or.-\m  Energy  Services,  Coastal 
Electric  Services  Company,  Central 
Power  and  Light  Company,  West  Texas 
Utilities  Company,  Coral  Power,  L.L  C, 
Entergy  Power,  Inc  ,  and  Entergy  Power 
Marketing  Corp  .  as  well  as  the  Public 
Utility  Commission  of  Texas 

Comment  date:  May  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Ohio  Edison  Company. 
Pennsylvania  Power  Company 

[Docket  No  ER96-1597-O00i 

Take  notice  that  on  .April  19.  1996, 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  an 
Agreement  for  Power  Transactions  with 
Koch  Power  .Services.  ln(.  This  initial 
rate  schedule  will  enable  the  parties  to 
purcha.se  and  sell  capacity  and  energy 
in  ai'cordance  with  the  terms  of  the 
Agreement. 

Comment  date:  May  9.  1996,  in 
ac:cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northern  States  Power  Company 
(Minnesota  Company) 

IDockt't  No  ER^fi-lsgR-OOOl 

Take  notice  that  on  April  19,  1996. 
Northern  States  Power  Company 


(Minnesota)  (NSP),  tendered  for  filing 
the  following  five  related  amendments 
and  agreements: 

•  Amendment  No.  1  to  the  joint 
Tidnsmission  Network  Agreement  among 
(^Miporativp  Power  .Association  (CP.A),  NSP, 
rtnd  Inited  Power  A.ssociation  (UPA); 

•  .Amendment  No   1  to  the  loint 
rrHn-.mission  Network  Initial  Equalization 
Agreement  among  CPA,  NSP,  and  L'PA; 

•  Benton  (bounty  Equalization  .Agreement 
dmon^CPA.  NSP,  and  VtPA. 

•  (ihicago  Countv  Equalization  .Agreement 
tM'tvvfen  Cp.A  and  NSP.  and 

•  Praine  Transformer  Equalization 
.Agreement  between  NSP  and  I'PA 

These  amendments  and  agreements 
reflect  changes  in  equipment  and 
facilities  in  the  joint  Transmission 
Network  owned  by  CPA.  NSP,  and  UPA. 
as  well  as  the  associated  change  to  each 
party's  investment  contribution  in  the 
joint  Transmission  Network. 

NSP  requests  that  the  Commission 
accept  the  amendments  and  agreements 
effective  April  22,  1996,  and  requests 
waiver  of  the  Commission  s  notice 
requirements  in  order  for  the 
amendments  and  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  May  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Portland  General  Electric  Company 

IDotket  No  ER96- 1600-000] 

Take  notice  that  on  April  19.  1996, 
Portland  General  Electric  Company, 
submitted  a,n  umbrella  sales  tariff  to 
allow  trading  using  the  model  Tule 
Electric  Energy  Trading  Agreement. 
This  model  agreement  was  developed 
by  a  diverse  group  of  industry 
participants. 

Comment  date:  May  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Boston  Edison  Company 

IDofiket  No  ER96-1601-000I 

Take  notice  that  on  April  19.  1996. 
Boston  Edison  Company  (Edison), 
tendered  for  filing  a  Supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Cambridge  Electric  Light  Company 
(Cambridge),  under  its  FERC  Electric 
Tariff,  Original  Volume  No.  IV.  Non- 
Firm  Transmission  Service  (the  Tariff) 
The  Exhibit  A  specifies  the  amount  and 
duration  of  transmission  service 
required  by  Cambridge  under  the  Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  r*»quirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates,  April  1, 
1996. 


Edison  states  that  it  has  served  the 
filing  on  Cambridge  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  9,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Boston  Edison  Company 

1  Docket  No  ER96-1 602-0001 

Take  notice  that  on  April  19,  1996. 
Boston  Edison  Company  (Edison), 
tendered  for  filing  a  Supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Cambridge  Electric  Light  Cbmpany 
(Cambridge),  under  its  FERC  Electric 
Tariff.  Original  Volume  No,  IV.  Non- 
Firm  Transmission  Service  (the  Tariff). 
The  Exhibit  A  specifies  the  amount  and 
duration  of  transmission  service 
required  by  Cambridge  under  the  Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates.  April  1, 
1996. 

Edison  states  that  it  has  served  the 
filing  on  Cambridge  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Madison  Gas  and  Electric  Company 

IDocket  No.  ER96- 1603-000] 

Take  notice  that  on  April  19.  1996, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Illinova  Power 
Marketing,  Inc.,  under  MGE's  Power 
Sales  Tariff.  MGE  requests  an  effective 
date  60  days  from  the  filing  date. 

Comment  date:  May  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the'end  of  this  notice. 

22.  Indeck  Pepperell  Power  Associates, 
Inc. 

(Docket  No.  ER96-1 604-0001 

Take  notice  that  on  April  19,  1996, 
Indeck  Pepperell  Power  Associates,  Inc. 
(Indeck  Pepperell).  submitted  for  filing 
the  Short-'Term  Power  Purchase 
Contract  (Contract)  between  New 
England  Power  Company  (NEP)  and 
Indeck  Pepperell  for  power  sales  under 
Indeck  Pepperell's  First  Revised  Rate 
Schedule  FERC  No,  1. 

Indeck  Pepperell  states  that  its  filing 
is  in  accordance  with  Part  35  of  the 
Commission's  Regulations.  Indeck 
Pepperell  requests  a  waiver  of  the 
Commission's  notice  requirements  so 
that  the  Contract  may  become  effective 
April  22,  1996. 

Copies  of  the  filing  were  served  upon 
NEP. 


Comment  date:  May  9. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23,  lerscy  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company.  Pennsylvania  Electric 
Company 

IDocket  No.  ER96-lb05-000l 

Take  notice  that  on  April  22.  1996, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Companv.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  The  Cincinnati  Gas  &  Electric 
Company.  PSI  Energy,  Inc.,  (collectively 
the  Cinergv  Operating  Companies)  and 
Cinergy  Services.  Inc.,  as  agent  for  and 
on  behalf  of  the  Cinergy  Operating 
Companies  (CINERGY),  dated  April  17. 
1996.  This  Service  Agreement  specifies 
that  Cinergy  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10,  1995,  in  Jersey  Central 
Power  Sr  Light  Co.,  Metropolitan  Edison 
Co..  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  and  CINERGY  to  enter  into 
separately  .scheduled  transactions  under 
which  the  GPU  Operating  Companies 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  and  are  no  higher  than 
the  GPU  Operating  Companies'  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  April  17.  1996  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania, 

Comment  date:  May  9. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER96- 1606-000] 

Take  notice  that  on  April  22.  1996. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Companv  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPL 
Companies),  filed  a  Service  Agreen.ent 


between  GPU  and  Ea.stex  Power 
Marketing.  Inc.  (Eastex)  dated  April  17. 
1996.  This  Service  Agreement  specifies 
that  Eastex  has  agreed  to  the  rates,  terms 
and  conditions  of  the  GPU  Companies' 
Energv  Transmission  Service  Tariff 
accepted  by  the  Commission  on 
September  28.  1995.  in  Docket  No 
ER95-7qi-000  and  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirem.ents  for 
good  causes  shown  and  an  effective  date 
April  17,  1996.  for  the  Service 
Agree.ment  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  Eastex. 

Comment  dote:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Appalachian  Power  Company, 
Indiana  Michigan  Power  Company 

[Docket  No.  ER96-1607-n00l 

Take  notice  that  on  April  22.  1996, 
Appalachian  Power  Company  (APCo) 
and  Indiana  Michigan  Power  Company 
(I&M).  tendered  for  filing  with  the 
Commission  an  Amendment  to  the 
existing  Transmission  and  Unit  Power 
Supply  Agreement  (Agreement)  among 
I&M.  APCo  and  Carolina  Power  &  Light 
Company  (CP&L).  The  Amendment 
provides  for  an  alternative  to  one  of  the 
two  interconnections  that  was  to  be 
constructed  pursuant  to  the  existing 
Agreement 

APCo  proposes  an  effective  date  of 
June  24.  1996.  and  states  that  a  copy  of 
its  filing  was  served  on  CP&L.  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  May  9.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER96- 1608-000] 

Take  notice  that  on  April  22,  1996. 
Bangor  Hydro-Electric  Company 
(Bangor),  tendered  for  initial  filing 
Service  Agreements  with  the  following 
customers  to  receive  service  under 
Bangor's  FERC  Electric  Rate  Schedule. 
Orijvnal  Volume  No.  1: 
New  Engl.ind  Power  Company 

PECO  EniTgv  Company 

Vermont  MaVtile  Power  Division  of  (3MV.*. 

inc. 
Commonwealth  Electric  Company 

Hudson  Light  and  Power  Department 

KCS  Power  Marketing,  Inc. 

Koch  Power  Ser\ices.  Inc 

Burlington  Electrical  Department 

Citizens  Lehman  Power  Sales 

LG&E  Power  Marketing  Inc. 

Chicopoe  Municipal  Lighting  Plant 

Coastal  Electric  Services  Co. 


A<!societed  Power  Services  Iik 

Comment  date:  May  9,  1996.  in 
accordani:e  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

27.  USGen  Power  Services,  L.P. 

[Docket  No.  ER96-160*-000| 

Take  notice  that  on  April  22,  1996. 
USGen  Power  Services,  LP.  (USGenPS). 
tendered  for  filing  confirmation  from 
the  Executive  Committee  of  the  U  estem 
Systems  Power  Pool  (WSPP) 
acknowledging  approval  of  USGenPS  s 
application  for  membership  in  the 
WSPP.  USGenPS  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  participant. 

USGenPS  requests  an  effective  date  of 
April  22. 1996.  for  the  proposed 
amendment.  Accordingly .  USGenPS 
requests  waiver  of  the  Commission  s 
notice  requirements  for  good  cause 
showm. 

Copies  of  the  filing  were  served  on  the 
WSPP  Executive  Committee. 

Comment  date:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER96-1610-0001 

Take  notice  that  on  April  22.  1996, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Eleftric  Service  Agreement  between 
Itself  and  Duke/Louis  Dreyfus  L.L.C. 
(D'LD).  The  Electric  Ser\ ice  Agreement 
provides  for  service  under  Wisconsin 
Eiectric's  Coordination  Sales  Tariff 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  the  date 
of  this.  Copies  of  the  filing  have  been 
served  on  D/LD.  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Ser\'ice  Commission. 

Comment  date:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Arizona  Public  Ser>ice  Company 

[Docket  No.  ER96-lbll-O00i 

Take  notice  that  on  .\pril  22.  1996. 
Arizona  Public  Service  Company  (.\PS). 
tendered  for  filing  Sen.  ice  Agreements 
under  .\PS-FERC  Electric  Tariff  Original 
\  olume  No.  1  (APS  TarifH  with  the 
following  entities: 
ElfeU-ical  District  No.  3.  and  Western  Power 

Services.  Inc. 

.\  copy  of  this  filing  has  been  served 
on  the  above  listed  parties  and  the 
.Arizona  Corporation  Commission. 

Comment  dnte:Ma\  9.  199h.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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30.  Gnergy  Services,  Inc. 

(Docket  No.  ER96-161 2-0001 

Take  notice  that  on  April  22.  1996, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  the  Carolina 
Power*  Light  Company 

Cinergy  and  the  Carolina  Power  & 
Light  Company  are  requesting  an 
effective  date  of  .\pril  24.  1996. 

Comment  date:  May  10.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  PECO  Energy  Company 

jDcx-ltef  No  EK*>-lh  13-000] 

Take  notice  that  on  April  22,  1996, 
PECO  Energy  Company  (PECO),  filed  a 
Servic:e  Agreement  dated  November  1. 
1995.  with  Wisconsin  Power  4  Light 
Company  (WPiL)  under  PECOs  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff)  The  Service  Agreement  adds 
VVP&L  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
April  1,  1996,  for  the  Ser\'ice 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  suppli»'d  to  VVP&L  and  to  tiie 
Pennsylvania  Public  Utility 
Commission. 

Comment  date  May  10.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

32.  Duke  Power  Company 

|DiK:kBt  No.  ER96-1614-(KX)1 

Take  notice  that  on  .\pril  22.  1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Af^reement  (TS.M  betwe«ni  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Po\ver  and  Light  Company,  and  Stand 
Energy  Corp  (Stand  Energy)  Duke 
states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  Stand  Energy  non- 
firm  transmission  service  under  its 
Transmission  StTvice  Tariff 

Comment  date  May  10,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

33.  Mid-Continent  Area  Power  Pool 

(Docket  No  ER46-  lhlS-0<Kli 

Take  notice  that  on  April  22,  1996, 
the  Mid-Continent  .Ar^-a  Power  Pool 
(MAPP).  submitted  for  filing  pursuant  to 
Part  3.5  of  the  Commissions 
Regulations.  Amendment  No.  28  to  the 
Mid-Continent  Area  Power  Pool 
Agreement.  The  Amendment  has  no 


effect  on  rates  currently  charged.  MAPP 
requests  waiver  of  the  Commission's 
notice  requirements  and  an  effective 
date  of  April  30,  1996,  for  Amendment 
No.  28. 

Comment  date:  May  10.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Southwestern  Electric  Power 
Company 

(Docket  No  ER96-161&-0OOI 

Take  notice  that  on  April  23,  1996, 
Southwestern  Electric  Power  Company 
(SWEPCO).  submitted  a  service 
agreement  establishing  Tennessee 
Valley  Authority  (TVA)  as  a  customer 
under  the  terms  of  SWEPCO's  umbrella 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

SWEPCO  requests  an  effective  date  of 
April  1.  1996.  and.  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  TVA.  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  May  10,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Public  Service  Company  of 
Oklahoma 

IDockef  No.  ER96-161 7-000) 

Take  notice  that  on  April  22.  1996. 
Public  Service  Company  of  Oklahoma 
(PSO).  submitted  a  service  agreement 
establishing  Tennessee  Valley  Authority 
(TVA)  as  a  customer  under  the  terms  of 
PSO's  umbrella  Coordination  Sales 
Tariff  CST-1  (CST-1  Tariff). 

PSO  requests  an  effective  date  of 
.April  1.  1996.  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  TVA  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  May  10,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Progress  Power  Marketing,  Inc. 

IDocket  No  EK'ib-16 18-000) 

Take  notice  that  on  April  22.  1996. 
Progress  Power  Marketing,  Inc.  (PPM). 
tendered  for  filing  pursuant  to  Rules  205 
and  206  of  the  Commission's  Rules  of 
Practice  and  Procedure  an  application 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
Schedule  No.  1   to  be  effective  on  May 
14,  1996.  PPM  intends  to  engage  in 
elet  trie  power  and  energy  transactions 
as  a  marketer  and  a  broker. 


Comment  date:  May  10, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Tex-La  Electric  Cooperative  of 
Texas,  Inc. 

IDocket  No.  TX94-4-002) 

Take  notice  that  on  April  18, 1996. 
Texas  Utilities  Electric  Company  (TU 
Electric)  tendered  for  filing  an 
amendment  to  its  compliance  filing  of 
May  1,  1995. 

Comment  date:  May  9.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  ihe  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

|FR  Doc.  96-10740  Filed  4-30-96,  8:45  am] 
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Western  Area  Power  Administration 

Western  Area  Power  Administration's 
Concept  for  Purchase  of  Non- 
Hydropower  Renewable  Resources, 
and  Solicitation  of  interest;  Correction 
Notice 

AGENCY:  Western  Area  Power 
Administration.  DOE. 

ACTION:  Correction  notice. 

SUMMARY:  The  following  table  contains 
correct  column  headings  and  replaces 
the  table  published  in  the  Federal 
Register.  April  15,  1996.  61  FR  16480. 

Issued  at  Washington,  D  C  April  24, 
1996. 

R.  lack  Dodd. 

Deputy  Assistant  Administrator  for 
Washington  Liaison. 


Tabular  Summary  of  Estimated  Impacts  from  Concept  for  Western  Purchase  of  N0N4^YDR0P0WER 

Renewable  Resources 


Projeclname 

Purctnse 
reqmm 
(GWH) 

Sperceni 

sel-aside 

(GWH) 

Nature  o)  purchase 
reqmm 

Alt.  cost 

Add.  cost 
($1,000) 

Rate  impact 
(milsAcWh) 

Percanlrate 

1 

""^         1   oorarads^ 

CRSP 

ParVer-Oavis 

LAP  

PS  Eastern 

CVP  

200 
70 
66 

130 
1.086 

10.0 
3.5 
3.3 
6.5 

54.3 

Seasonal  non-fimi  

do 

Monthly  r»n-fifm 

Seasonal  non-firm  

Annual  firni  

10.25 
20.W 
16.00 
14.00 
23.00 

448 
123 

129 

267 

1,738 

0.07  •                0.4 
0.11                   1.7 
0.04                  0.2 
0.06                  0.3 
OSX]                  13 

3.8 

^J3 

1.3 

2.5 

20.5 

2004 

MJb 
2024 
2020 
2004 

Total 

1.552 

77.6 

2705 

1  

294 

'  Equivaent  MW  is  calculated  by  ^3pJying  a  30  percent  capacity  factor  to  the  5  peroent  sel-aside  energy  amouni. 

2Temi  of  sales  contracts. 


(FR  Doc.  96-10752  Filed  4-30-96;  8  45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S466-4] 

0MB  Review  of  Agency  Information 
Collection  Activities;  Renewal  of  ICRs: 
Data  Generation  for  Reregistration 
Activities;  0MB  #2070-0107;  and 
RFRA  Section  29  Annual  Reports  on 
Conditional  Registrations;  0MB  #2070- 
0026 

AGENCY:  Environmental  Protection 
Agency  (EPA),  Office  of  Pesticide 
Programs. 
ACTION:  Notice. 


UMI 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Office  of  Prevention.  Pesticides,  and 
Toxic  Substances  (OPPTS)  has 
submitted  the  following  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (0MB)  for 
renewed  approval:  (1)  Data  Generation 
for  Reregistration  Activities  (OMB 
ControlNo.  2070-0107.  EPA  ICR  No. 
1504.03):  and  (2)  FIFRA  Section  29 
Annual  Reports  on  Conditional 
Registrations  (OMB  Control  No.  2070- 
0026,  EPA  ICR  No.  0601.05),  which  are 
both  abstracted  below.  The  ICRs 
describe  the  nature  of  the  information 
collection  and  their  expected  cost  and 
burden:  where  appropriate,  they  include 
the  actual  data  collection  instrument.  A 
Federal  Register  notice  proposing  this 
submission  and  seeking  public 
comment  on  this  ICR  was  issued  on 
February  14,  1996  (61  FR  1922).  EPA 
did  not  receive  any  comments  in 
response  to  that  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  May  31, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1504.03 
or  EPA  ICR  No.  0601.05,  as  appropriate. 


SUPPLEMENTARY  INFORMATION: 

(1)  rit7e;Data  Generation  for 
Reregistration  Activities  (OMB  Control 
No.  2070-0107,  EPA  ICR  No.  1504.03). 
This  is  a  request  for  the  extension  of  a 
currently  approved  information 
collection  which  expires  on  June  30, 

1996. 

Abstract:  FIFRA  as  amended  in  1988 
mandates  that  EPA  reregister  pesticides 
originally  registered  before  November 
1984.  It  establishes  a  process  and  a 
schedule  for  the  development  of  the 
information  EPA  needs  to  assess 
whether  reregistration  of  a  pesticide  or 
pesticide  product  causes  an 
unreasonable  adverse  effect  on  human 
health  or  the  environment.  Pesticide 
registrants  seeking  reregistration  must 
generate  and  report  the  required  data 
according  to  specified  time  tables. 
The  purpose  of  this  information 
collection  activity  is  for  EPA  to  obtain 
the  data  needed  to  assess  whether  a 
certain  pesticide  should  be  reregistered. 
Data  may  consist  of  toxicology  studies, 
fish  and  wildlife  studies,  environmental 
fate  studies,  chemistry  studies  or  other 
data  needed  to  analyze  the  potential 
risks  and  benefits  associated  with 
pesticide  chemicals  and  products. 

Pesticide  chemicals  were  divided  into 
List  A-D;  and  the  reregistration  process 
was  divided  into  five  phases. 
Reregistration  phases  1  through  4  for 
chemicals  on  Lists  B,  C,  and  D  are 
completed. 

In  Phase  5,  EPA  must  conduct  a 
comprehensive  review  of  all  data 
received  on  the  active  ingredient,  and 
decide  wuether  or  not  it  is  eligible  to  be 
reregistered.  Additional  or 
supplemental  data  may  be  needed 
before  a  final  reregistration  decision  can 
be  made.  Also,  FIFR.\  '88  requires 
registrants  to  provide  product-specific 
data  within  8  months  of  receipt  of  an 
eligibility  decision  on  a  pesticide  active 
ingredient. 

Data  call-ins  may  be  completed 
during  the  current  ICR  authorization, 
however,  there  is  a  good  possibility  that 
the  need  for  DQs  will  carry  over  to  the 


new  ICR  authori2ation.  Additionally, 
follow  up  call-ins  may  be  necessary 
after  the  data  have  been  reviewed. 

There  are  no  third  party  disclosures 
associated  with  this  activity. 

Respondents/Affected  Entities: 
Producers  of  pesticide  products  who 
seek  to  support  reregistration  of  their 
product. 

Estimated  Mo.  of  Respondents:  111. 

Estimated  Annual  burden  per 
respondent.  359  5  hours. 

Estimated  Total  Annual  Burden  on 
Respondents:  39.909  hours. 

Frequency  of  Collection  This 
information  is  collected  on  occasion 
when  the  data  call-in  is  needed  for 
reregistration. 

Burden  Statement:  The  annua!  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  181  hours  per  list 
"A"  chemicals:  318  hours  per  list  "B" 
cJiemicals,  860  hours  per  list  "C  '  and 
"D"  chemicals,  and  3ts8  hours  per 
product  specific  information.  The 
average  estimated  burden  per 
respondent  is  359.3  hours.  This  estimate 
includes  the  time  needed  to  Process, 
compile,  and  review  information  for 
accuracv:  complete  written  fnrm.s: 
record,  disclose,  and  displa\ 
information;  store,  file,  or  maintain 
information  No  person  is  required  to 
respond  to  a  c.ollei:tion  of  information 
unless  it  displays  a  currently  valid  O.MB 
control  number  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  Part  9. 

(2)  Title:  FIFRA  Section  29  .\nnual 
Reports  on  Conditional  Registrations 
(OMB  Control  No.  2070-0026.  EPA  ICR 
No.  0601.05).  This  is  a  request  for  the 
extension  of  a  currently  approved 
information  collection  which  expires  on 
Iulv31,  1996. 

Abstract:  Under  Section  29  of  the 
Fedeidl  Insecticide,  Fungicide,  and 
Rodenticide  .■\ct  (FIFR.\).  the  EPA 
.administrator  must  submit  an  annual 
report  to  Congress.  Included  in  this 
report  is  the  total  number  of 
applications  for  conditional  registration 
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of  peslitides  under  FIFRA  sei.tion 
3(c)(7l(B)  and  3(c)(7)(C)  that  were  filed 
during  the  immediately  preceding  fisi.nl 
vear.  The  information  i  ollected  under 
this  information  collection  ri-quesl  is  the 
pesticide  production  volume  for  the 
previou.s  fiscal  year. 

The  information  collected  under 
section  29  of  FIFR.\  is  required  by 
Congress  to  monitor  the  conditional 
registration  program.  The  submission  of 
annual  production  data  is  a  requirement 
of  a  conditional  registration  as  described 
in  40CFKPart  15J  n5(b) 

There  are  no  third  partv  dist:losures 
associated  with  this  activity 

Rfspondentsf Affected  Entities 
Producers  of  pesticide  products  who 
seek  conditional  registrations. 

Estimated  So.  of  Respondents   12. 

Estimated  Annual  burden  per 
respondent.  3  hours. 

Estimated  Total  Annual  Burden  on 
Respondents:  36  hours. 

Frequency  of  Collection:  This 
information  is  coll«:ted  once  per  year 
for  the  report  to  congress  when  a 
conditional  registration  is  nt-eded 

Burden  Statement:  The  total  annual 
public  reporting  and  recordkeeping 
burden  for  this  collet.tion  of  information 
is  estimated  to  average  36  hours.  This 
estimate  includes  the  time  needed  to 
read  correspondences,  plan  activities, 
gather  information,  compile  and  review 
information,  and  complete  paperwork. 
No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  displayed  in  40 
CFR  Part  9 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
infill niation  collection,  including 
suggestions  for  reduciiiy;  the  burden,  to 
the  following  addresses  Fleast-  refer  to 
EPA  .No   l,'>i)4 O.t  and  OMB  Control  .No. 
2070-0107.  or  EPA  Nj.  601  05  and  OMB 
Control  No.  2()7()-0()2h  as  appropriate, 
in  any  correspondence. 

Ms  Sandy  Parmer.  U  S  Environmental 
Protection  ,\genry.  information  Policy 
Branch  (2136),  401  M  Street.  S\V. 
Washington.  DC.  20460 
,ind 

Offu  e  of  Information  and  Regulatory 
.affairs.  Offiie  of  Management  and 
Budget.  .\;ientioii  Desk  Officer  fur 
FP.\,  72.'i  17th  Street.  NVV, 
Washington,  DC.  2O.S03. 

Ddtfi!   .^pril  JfV.  \<i9b 
Richard  T.  VVe«tliind, 

Acting  Director.  Rejiulatory  Information 

Division 

|FR  Doc.  95-10810  Filed  4-30-96,  8:45  ami 
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[OPP-00433;  FRL-6366-3] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meetings. 


SUMMARY:  There  will  lie  a  3day  meeting 
of  the  Federal  Inset:ticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
st.ientific  issues  being  considered  by  the 
.•\gency  in  connection  with.  (1) 
Proposed  testing  guidelines  for  the 
following  two  series:  Series  835-Fate, 
Transport  and  Transformation  Test 
Guidelines  and  Series  850-Ecological 
Effects  Test  Guidelines  (Only  the  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT)  guidelines  from  the  835  Series 
are  being  reviewed  at  this  time.  The 
Office  of  Pesticide  Programs  (OPP) 
guidelines  will  be  made  available  at  a 
later  date);  (2)  Carbofuran 
environmental  risk  assessment;  (3) 
TriButylTin  (TBT)  long-term  monitoring 
issues;  and  (4)  "Com  Cluster" 
environmental  risk  assessment.  The  test 
guidelines  (Series  835  and  850)  were 
made  available  in  a  Federal  Register 
notice  published  at  61  FR  16486.  April 
15.  1996  (OPP-00430;  FRL-5363-l). 
These  test  guidelines  have  been  updated 
and  harmonized,  to  the  extent  possible, 
with  the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
guidelines  for  testing  of  chemicals,  and 
other  relevant  international  standards.  A 
schedule  is  available  from  the  docket 
which  identifies  when  each  of  the  above 
fopi(  s  will  be  considered  bv  the  FIFRA 
SAP. 

DATES:  The  meetings  will  be  held  May 
29  thru  May  31.  1996,  daily  from  8:30 
a.m.  to  5.00  p.m. 

The  full  comment  period  for  written 
comments  to  these  test  guidelines  is  60 
days  from  the  April  15,  1996,  Federal 
Register  notice  of  availability  and 
request  for  comments.  Written 
comments  on  the  test  guidelines  must 
tie  submitted  on  or  before  June  14, 1996. 
Comments  received  after  the  FIFR.^  SAP 
meetings  will  be  taken  into  full 
consideration  by  the  Agency  in  the  final 
revision  of  these  guidelines. 
ADDRESSES:  The  meetings  will  be  held 
at:  The  Crystal  Gateway  Marriott  Hotel, 
1~00  lefferson  Davis  Highway, 
.\rhngton.  V,^  22202.  A  meeting  room 
will  be  announced  in  the  hotel.  The 
phone  number  for  the  hotel  is  (703) 
920-3230. 

Submit  written  comments  (1  original 
and  20  copies)  to:  By  mail:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 


(7506C),  Environmental  Protection 
Agency.  401  M  St.,  Washington,  DC 
20460.  In  person,  bring  comments  to: 
Rm.  1132,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highway,  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  .sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00433."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  under 
"SUPPLEMENTARY  INFORMATION." 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBJ. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  thfi  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  All  statements  will 
be  made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger.  Designated 
Federal  Official,  FIFR^\  vScientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  815B,  CM 
#2,  1921  lefferson  Davis  Highway, 
Arlington,  VA  (703)  305-5369  or  305- 
7351;  e-mail: 
jaeger.bruce@epamai I  epa.gov. 

Copies  of  the  EPA  document  and 
Series  835  and  850  guidelines  may  be 
obtained  by  contacting:  By  mail:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  for  courier  pick-up:  Office 
location  and  telephone  number:  Rm. 
1132.  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  305- 
5805.  By  internet:  e-mail  requests  to: 
guidelines@epamail.epa.gov  or  via  the 
EPA  Public  Access  Gopher 
(gopher.epa.gov)  under  the  heading 
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"Environmental  Test  Methods  and 
Guidelines." 

SUPPLEMENTARY  INFORMATION:  Any 
member  of  the  public  wishing  to  submit 
written  comments  should  contact  Robert 
B.  Jaeger  at  the  address  or  the  phone 
number  given  above  to  be  sure  that  the 
meetings  are  still  scheduled  and  to 
confirm  the  Panel's  agenda.  Interested 
persons  are  permitted  to  file  written 
statements  before  the  meetings.  To  the 
extent  that  time  permits  and  upon 
advanced  written  request  to  the 
Designated  Federal  Official,  interested 
persons  may  be  permitted  by  the 
chairman  of  the  Scientific  Advisory^ 
Panel  to  present  oral  statements  at  the 
meetings.  There  is  no  limit  on  written 
comments  for  consideration  by  the 
Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  Since  oral  statements  will  be 
permitted  only  as  time  permits,  the 
Agencv  urges  the  public  to  submit 
written  comments  in  lieu  of  oral 
presentations.  Persons  wishing  to  make 
oral  and/or  written  statements  should 
notify  the  Designated  Federal  Official 
and  submit  twenty  copies  of  a  summary 
no  later  than  May  20, 1996,  in  order  to 
ensure  sufficient  time  for  appropriate 
consideration  by  the  Panel. 

A  public  record  has  been  established 
for  this  notice  under  docket  number 
"OPP-00433"  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  informaiton 
claimed  as  CBI,  is  available  for 
inspection  from  8:00  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  {7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
Qpp-docket@epamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 


"ADDRESSES"  at  the  beginning  of  this 
document. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available  10  to 
15  working  days  after  the  meetings  and 
may  be  obtained  by  contacting  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  or  telephone 
number  given  above. 

List  of  Subjects 

Environmental  protection.  Test 
guidelines. 

Dated;  April  23.  1996. 

Daniel  M.  Barolo. 

Director.  Office  of  Pesticide  Programs. 

iFR  Doc.  f^fr-lOBOS  Filed  4-30-96;  8:45  am! 
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Public  Workshop  on  Privatization  of 
the  National  Radon  Proficiency 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Public  Workshop. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  public  workshop  on  the 
U.S.  Environmental  Protection  Agency's 
(EPA)  National  Radon  Proficiency 
Program,  and  provide  information  about 
the  workshop  date,  time  and  location. 
The  purpose  of  the  workshop  is  to 
discuss  EPA's  options  for  privatization. 
This  notice  includes  a  description  of  the 
workshop  materials  and  background 
information  being  made  available  before 
the  workshop,  and  information  on  how- 
to  request  them.  The  Agency'expects  a 
wide  variety  of  organizations  to  attend, 
including  those  with  an  interest  in 
operating  the  program,  states  with 
similar  programs,  radon  industry 
practitioners,  program  participants  and 
members  of  the  general  public, 
DATES:  EPA  will  hold  the  public 
workshop  on  privatization  of  the 
National  Radon  Proficiency  Program  on 
Thursday,  May  30. 1996,  in  Washington, 
D.C.  Details  of  the  workshop  location 
and  time  will  be  included  in  the  pre- 
workshop  materials.  The  workshop  is 
expected  to  start  at  8:00  a.m.  and 
conclude  at  5:00  p.m. 

Written  comments  about  the  Agency's 
plan  to  privatize  the  National  Radon 
Proficiency  Program  will  be  accepted 
until  July  1, 1996,  and  should  be 
submitted  to  the  public  docket  or  to  Mr. 
Ed  Chu  as  indicated  in  addresses  below. 
ADDRESSES:  A  package  of  information 
about  the  National  Radon  Proficiency 
Program  and  the  public  workshop, 
including  the  agenda,  fact  sheets, 


program  design  description, 
administrative  costs,  the  Agency  s 
strawman  privatization  plan,  and  other 
relevant  materials  may  be  obtained 
before  the  workshop  by  phone,  tax  or  E- 
mail.  Although  these  materials  will  also 
be  available  at  the  workshop.  EPA 
recommends  that  background  materials 
be  obtained  and  reviewed  before  the 
workshop.  To  request  the  package  of 
information  before  the  workshop, 
contact  Ms.  Taunva  Davis  (202)  233- 
9398.  or  Ms.  Estefle  Mackali  (202)  233- 
9390.  or  by  facsimile  at  (202)  233-9555 
Ms.  Davis  and  Ms.  Mackali  are  with  the 
Indoor  Environments  Division  (6604-1). 
Office  of  Radiation  and  Indoor  .\ir.  401 
M  Street  SW.,  Washington.  D.C  20460. 
Facsimile  requests  shouldclearlv 
identify  this  public  workshop  in  any 
cover  sheet  used,  and  include  the 
requester's  full  name  and  address, 
phone  and  facsimile  number  and  e-maii 
address  (if  any).  You  may  also  request 
the  information  package  by  e-mail  at 
'■davis.taunya@epamail.epa. gov". 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ed  Chu.  RPP  Privatization  Workgroup. 
U.S.  FP.^.'Office  of  A;r  and  Radiation. 
Indoor  Environments  Division  (6604-1). 
401  M  Street  SW  .  Washington,  DC. 
20460;  telephone  (202)  233-9347  or  by 
e-mail  at  ■chu.ed@epamail.epa.gov". 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

After  smoking,  human  exposure  to 
radon  gas  is  the  second  leading  cause  of 
death  due  to  lung  cancer.  EPA  and 
others  believe  that  radon  is  responsible 
for  about  14.000  deaths  each  year.  To 
ensure  accurate  radon  measurements 
and  proper  mitigation  of  homes  with 
high  radon  levels.  Congress  directed 
EP.^  to  establish  and  operate  a  radon 
proficiency  program  as  part  of  the 
Radon  Abatement  Act  (IRA.M  of  1988 
(U.S.C.  2661  et  seq). 

The  Agency's  National  Radon 
Proficiency  Program  is  a  non-regulatory, 
voluntary  program  that  is  open  to 
anyone  who  provides  radon 
measurement  and  mitigation  serv  ices. 
The  primary  purpose  of  the  program  is 
to  improve  the  quality  of  radon  services 
that  consumers  and  organizations 
receive,  and  to  assist  individual  states  in 
protecting  consumers  and  public  health 

IL  Background 

The  EPA  established  the  National 
Radon  Proficieiiv_y  Program  in  late  1985. 
At  that  time  the  states  and  consumers 
needed  an  objective  means  for 
evaluating  the  radon  measurement  and 
mitigation  services  being  offered  to  the 
public  by  a  then  fledgling  radon  services 
industry.  In  recent  years,  more  than  20 
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states  have  established  some  form  of 
registration,  certification  or  licensing 
program  for  those  in  the  radon  services 
business.  Many  of  these  states  have 
made  participation  in  the  EPA  National 
Radon  Proficiency  Program  mandatory. 
As  of  January  30. 1996,  about  2.700 
individuals  and  organizations  were 
participating  in  the  program.  About  770 
participants  were  listed  as  proficient  for 
radon  measurement  analytical  services, 
with  another  1,450  for  residential 
measurement  services,  and  about  480 
individuals  for  mitigation,  or  radon 
reduction,  services. 

Until  1994.  EPA  funded  the  program 
through  its  annual  budget 
appropriation.  However,  in  April  1994, 
the  Agency  began  assessing  and 
collecting  user  fees  to  defray  the 
program's  operating  costs.  Congress 
directed  EPA  to  establish  this  user  fee 
system  under  section  305  (e)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
EPA  distributed  the  percentage  of 
program  costs  to  be  ret:overed 
incrementally  over  five  years,  with  the 
first  year's  fees  based  on  30%  of 
program  costs,  and  full  cost  recovery 
(100%)  expected  in  1998. 

EPA  is  now  interested  in  exploring 
privatization  of  the  National  Radon 
Proficiency  Program  for  several  reasons. 
First,  the  radon  services  industry  has 
matured  sufficiently  to  a  point  where 
the  scale  of  EPA's  direct  involvement  in 
making  proficiency  determinations  can 
be  reduced.  Second,  the  states  are  much 
stronger  in  their  public  health  and 
consumer  protection  radon  activities 
now  than  they  were  a  decade  ago, 
because  of  their  general  radon  programs 
and  certification  programs.  Finally,  the 
Agency  is  interested  in  the  private 
sector's  potential  to  operate  the  program 
more  cost  effectively 

Purpose  of  Public  Workshop 

To  more  fully  explore  privatization, 
EPA  is  today  announcing  a  public 
workshop  to  discuss  the  .Agency's 
options  and  the  met  hanics  of 
privatizing  the  National  Radon 
Proficiency  Program,  and  to  gauge  the 
level  of  private  sector  interest.  The 
.Agency  expects  a  wide  variety  of 
organizations  to  havi>  a  potential  interest 
in  the  question  of  whether  and  how  to 
privatize  the  National  Radon 
Proficiency  Program. 

Topics  that  the  .Ag»!ni.v  expects  to 
discuss  with  those  attending  the  public 
workshop  include:  (1)  EPA's  strawman 
privatization  plan;  [2]  a  brief  history  of 
the  program  and  the  radon  industry;  (3) 
the  current  program  design;  (4) 
alternatives  to  the  current  program 
design;  (5)  the  process  and  mechanisms 
for  moving  all  or  parts  of  the  program 


into  the  private  sector;  (6)  the  Agency's 
role  in  a  privatized  program;  and,  (7) 
what  steps  and  actions  EPA  expects  to 
take  following  the  workshop  to 
implement  any  final  privatization  plan 
and  provide  a  mechanism  for 
continuing  a  dialog  with  interested 
parties.  Also,  the  Agency  has 
established  a  public  docket  for  the 
privatization  effort  and  this  public 
workshop.  The  Agency  will  place  in  the 
docket  all  public  materials  about  the 
privatization  effort  and  this  public 
workshop. 

Furthermore.  EPA  has  established  a 
30-day  comment  period,  ending  July  1. 
1996,  for  receiving  comments  about  the 
privatization  plan  and  the  public 
workshop.  Written  comments  should  be 
sent  to  the  docket.  The  Agency  will 
issue  a  Federal  Register  notice 
announcing  the  outcomes  from  the 
public  workshop,  the  Agency's  decision 
on  privatization  and  what  steps  the 
Agency  will  take  to  implement  any  final 
plan.  The  Agency  expects  to  have 
decided  on  a  privatization  plan  by  the 
Fall  of  1996. 

IV.  Public  Record 

EPA  has  established  a  public  record 
for  this  workshop  (docket  control 
number  A-96-21).  The  record  for  this 
workshop  is  available  to  the  public  in 
the  Clean  Air  Act  Docket,  located  on  the 
first  fioor  Waterside  Mall,  room  M1500, 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW,  mail  stop  6102. 
Washington.  DC  20460.  open  from  8;30 
a.m.  to  12  p.m..  and  1:30  p.m.  to  3:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  (202)  260-7548.  The 
Agency  may  charge  a  reasonable  fee  for 
the  copying  of  docket  materials. 

Dated:  April  24,  1996. 
Richard  Wilson. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

|FR  Doc.  9&-10814  Filed  4-30-96:  8:45  am) 
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Peer-Review  Workshop  on  PCBs: 
Cancer  Dose-Response  Assessment 
and  Application  to  Environmental 
Mixtures 

AGENCY:  Environmental  Protection 

.Agency. 

ACTION:  Notice  of  Peer-Review 

Workshop. 

SUMMARY:  This  notice  announces  a  peer- 
review  workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  National  Center  for 
Environmental  Assessment  of  the  Office 


of  Research  and  Development  to  review 
the  external  review  draft  document. 
PCBs:  Cancer  Dose-Response 
Assessment  and  Application  to 
Environmental  Mixtures  (EPA/600/P- 
96/OOlA).  EPA  will  use  comments  and 
recommendations  from  the  workshop  to 
assist  in  document  revisions. 
DATES:  The  workshop  will  begin  on 
Tuesday.  May  21. 1996.  at  8:30  a.m.  and 
end  on  Wednesday.  May  22,  at  4:30  p.m. 
Members  of  the  public  may  attend  as 
observers,  and  there  will  be  a  limited 
time  for  comments  from  the  public  on 
Tuesday  afternoon.  Wednesday 
afternoon  is  reserved  for  the  f)eer  panel 
to  write  its  comments. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Holiday  Inn/Bethesda.  8120 
Wisconsin  Avenue.  Bethesda,  Maryland 
20814,  Eastern  Research  Group.  Lie. 
(ERG),  and  EPA  subcontractor,  is 
providing  logistical  support  for  the 
workshop.  To  attend  the  workshop, 
register  by  May  15  by  calling  ERG's 
registration  line  at  617-674-7374,  or 
send  a  fax  to  617-674-2906.  Space  is 
limited,  and  reservations  will  be 
accepted  on  a  first-come-first-served 
basis.  There  will  be  a  limited  time  for 
comments  from  the  public  on  Tuesday 
afternoon.  Please  let  ERG  know  if  you 
wish  to  make  a  brief  statement. 

The  document  is  available  on  the 
Internet  at  http://www.epa.gov/ORD  or 
for  purchase  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield.  VA  22161; 
telephone  703-487-4650;  facsimile 
703-321-8547.  The  NTIS  order  number 
is  PB96-140603;  the  price  is  $19.50  for 
paper  and  $9.00  for  microfiche.  Copies 
are  also  available  for  inspection  at  EPA 
libraries.  The  EPA  Headquarters  Library 
is  located  at  401  M  Street,  S.W., 
Washington,  DC;  the  library  is  open 
Monday  through  Friday  between  10:00 
a.m.  and  2:00  p.m..  except  for  Federal 
holidays.  Copies  are  not  available  from 
ERG  or  NCEA. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jim  Cogliano,  National  Center  for 
Environmental  Assessment/Washington 
Office  (8623).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S.W.. 
Washington.  DC  20460.  Telephone: 
202-260-3830;  facsimile:  202-260- 
3803;  E-Mail: 

cogliano.jim@epamail.epal.gov. 
SUPPLEMENTARY  INFORMATION:  The  draft 
report  updates  the  cancer  dose-response 
assessment  for  PCBs  and  shows  how 
informatioij  on  toxicity,  disposition,  and 
environmental  processes  can  be 
considered  together  to  evaluate  health 
risks  from  PCB  mixtures  in  the 
environment.  Guidance  is  given  on 
applying  the  assessment  to 


environmental  mixtures,  different 
exposure  routes,  partial  lifetime 
exposure,  and  mixtures  containing 
dioxin-like  compounds.  After  the 
workshop.  EPA  vtrill  incorporate  the 
panel's  comments  and  issue  a  final 
report.  The  expected  date  for  the  final 
report  is  September  1996.  A  summary  of 
the  final  report  will  be  loaded  onto  the 
Agency's  on-line  database,  the 
Integrated  Risk  Information  System 
(IRIS). 

Dated:  April  24. 1996. 
Robert  J.  Hoggelt, 

Assistant  Administrator  for  Research  and 
Development. 
(FR  Doc.  96-10811  Filed  4-30-96:  8:45  am] 

BILUNG  COM  M«0  80  M 


[FRL-64e5-^] 

Risk  Ass«ssn>«nt  and  Risk 
Managament  Commission; 
Amandmant  to  Earfiar  Fadarai  Ragister 
^4otica— Changa  in  Masting  Date  and 
Location 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Risk 
Assessment  and  Risk  Management 
Commission,  established  as  an  Advisory 
Committee  under  Section  303  of  the 
Clean  Air  Act  Amendments  of  1990, 
will  release  its  draft  report  on  June  13 
from  1:00-3:00  p.m.  at  the  National 
Press  Building.  529  14th  Street,  N.W.. 
Washington,  DC  20045  on  the  13th  floor 
in  the  National  Press  Club  conference 
room.  There  will  be  a  briefing  and  the 
draft  report  will  be  available  to  the 
public  at  that  time.  If  you  are  unable  to 
attend,  but  wish  to  receive  a  copy  of  the 
draft  report,  either  fax  your  request  to 
202-233-9540.  mail  your  request  to  the 
Commission  on  Risk  Assessment  and 
Risk  Management.  529  14th  Street,  NW.. 
Room  452,  Washington.  DC  20045.  or 
obtain  via  the  Internet  at  http:// 
www.riskworld.com.  Be  sure  to^indicate 
your  complete  mailing  address  and  a 
phone  number  where  you  can  be 
reached.  If  you  have  already  requested 
a  copy  of  the  draft  report,  it  is  not 
necessary  to  send  another  request.  The 
Commission  Members  had  anticipated 
an  earlier  release  of  the  draft  report  on 
May  9th.  Unfortunately,  the  draft  report 
will  not  be  available  now  until  the  June 
13th  date. 

Comments  on  the  draft  report  must  be 
received  no  later  than  July  18, 1996. 
Please  send  your  comments  to  the 
Commission  on  Risk  Assessment  and 
Risk  Management,  address  listed  above. 

If  you  need  additional  information, 
please  call  202-233-9537.  The  report 


will  not  be  available  prior  to  June  13, 
1996. 

Dated:  April  25. 1996. 
Gail  Qianikjr, 

Executive  Director,  Commission  on  Risk 
Assessment  and  Risk  Mana^ment. 
IFR  Doc.  96-10812  Filed  4-30-96;  8:45  am] 
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Scianca  Advisory  Board, 
Environmantal  Englnaaring 
Commitlaa;  Notification  of  Public 
Advisory  Committaa  Maatlng 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the 
Environmental  Engineering  Committee 
(EEC)  of  the  Science  Advisory  Board 
(SAB)  will  hold  a  public  teleconference 
on  May  20, 1996  from  11:00  a.m.  to  1:00 
p.m.,  Eastern  Time.  During  this 
teleconference,  the  Committee  will:  (a) 
review  the  report  of  its  Waste 
Incineration  Subcommittee;  (b)  receive 
an  update  on  EPA  and  SAB  activities  of 
interest;  and  (c)  discuss  potential  FY 96 
EEC  activities.  Documents  that  are  the 
subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office.  Please  see  previous  Federal 
Register  notice  for  details  concerning 
the  availability  of  review  documents 
and  for  details  concerning  the  charge  to 
the  Subcommittee  (60  FR  43148.  dated 
August  18. 1995). 

Members  of  the  public  desiring 
additional  information  about  the 
meeting,  including  an  agenda,  should 
contact  Mrs.  Kathleen  W.  Conway, 
Designated  Federal  Official.  Science 
Advisory  Board  (HOOF).  US  EPA.  401  M 
Street.  SW.  Washington.  DC  20460,  by 
telephone  at  (202)  260-2558  or  FAX  at 
(202)  260-7118.  or  via  the  INTERNET 
at:  conway.kathleen@epamail.epa.gov. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mrs.  Conway 
in  writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Monday. 
May  13. 1996  in  order  to  be  included  on 
the  Agenda.  A  total  time  limit  of  15 
minutes  will  be  allocated  for  public 
comment.  Written  comments  of  any 
length  may  be  submitted  to  the 
Committee  up  timjugh  the  date  of  the 
meeting.  Please  address  such  material  to 
Mrs.  Conway  at  the  above  address. 

Providing  Oral  or  Written  Comments  at 
S.\B  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 


meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  for 
teleconference  call  meetings. 
oppcHtunities  for  oral  comment  will  be 
limited  to  no  more  than  three  minutes 
per  speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  prior  to 
a  meeting  or  teleconference),  may  be 
mailed  to  the  relevant  SAB  committee 
or  subcommittee  prior  to  its  meeting: 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated;  April  24. 1996. 
loliB  R.  Fowte.  m. 

Acting  Staff  Director,  Science  Advisory  Board 
(PR  Doc  96-10816  Filed  4-30-96;  845  ami 
iUJNOCOMi 


[OPP-30409;  FRL-6365-6] 

Cartain  Companias;  Applications  to 
Raglstar  Pastickto  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  appHcations  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  May  31. 1996. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  lOPP-304091  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Divisions  (7506C)  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460  In  person,  bnng 
comments  to;  Environmental  Protection 
Agency.  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Hwn,-..  .Arlington,  VA 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to;  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encr>  ption 
Comments  and  data  will  be  act:epted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCII  file  format.  .\11  comments  and 
data  in  electronic  form  must  be 
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identified  by  the  dcx  ket  number  |OPP- 
304091.  No    Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail   Electronic  comments  on 
this  notice  mav  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  elei:tronic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
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Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  doers  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 


given  above,  from  8  a.m.  to  4:30  p.m.. 

Monday  through  Friday,  excluding 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (750.5C], 
Attn:  (Product  Manager  (PM)  named  in 
each  registration).  Office  of  Pesticide 
Programs,  401  M  St.,  SW.,  Washington, 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 


Product  Manager 

Office  location/telephone  number 

Address 

PM  22  James  Stone. 

Rm.  247,  CM  #2  (703-305-7391);  e- 

Environmental  Protection  Agency 

mail: 

1921  Jefferson  Davis  Hwy 

stone.)ames@epamail.epa.gov. 

Arlington.  VA  22202 

PM  25  Robert  Taylor. 

Rm.  241.  CM  #2  (703-305-6800);  e- 
mail;                                            tay- 
lorrobert@epamail.epa.gov. 

-Do- 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  prov  isions  of  section  3(c)(4)  of 
FIFR-A  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
bv  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Svmbol:  3125-UIA.  Applicant: 
Baver  Corporation,  P.O  Box  4913.  «4U0 
Hawthorn  Road,  Kansas.  MO  B4120- 
001.<  Product  name:  FOE  ,=")04.} 
Technical  Herbicide.  Herbicide.  Active 
ingredient   .V-(4-Fluorophenyl)-.V-(l- 
methvlethvl)-2-l!S-tritluoromethyl]- 
1.1.4-lhiadiazol-2-ylioxv|acetamide  at 
95  percent  Proposed  ( lassification/Use: 
None.  For  use  oiilv  in  the  manufacturing 
of  herbicides.  (PM  22) 

2.  File  Svmbol    3125-im    .Applicant: 
Bayer  Corp  Product  name:  FOE  .5043 
DF  Herbicide.  Active  ingredient:  .V-(4- 
Fliiurophf^n\l)-.V(l-moth\leth\l)-2-ll5- 
tr  ifiuoroniethvl )-!,.!. 4-thiadiazol- 2- 
vHoxylacetamide  at  BO  percent. 
Proposed  classification/l'se:  Non*-.  Fur 
control  of  certain  grass  and  brnadleaf 
weeds  in  corn  and  soybeans.  (PM  22) 

3   File  Symbol:  3125-UII.  Applicant: 
Paver  Corp  Product  name  ,\xiom  DF. 
Herhii.idf  Active  ingredients  .V-(4- 
Fluorophenvl)-.V-(l-methy!ethyl)-2  115- 
trifiunromethyl)-1.3.4-thiadiazol-2- 
ylioxvlacetamide  and  Metribuzin  4- 
amino-R-(  l,l-diniethylethvl)-3- 
(niethylthio)-1.2.4-triazin-5(4W)-one  at 
54  4  and  13  fi  percent  respective! v 
Proposed  classificatumL'se:  None.  For 
control  of  certain  grass  and  broadleaf 
weeds  m  com  and  sovb«'ans.  (PM  22) 


4.  File  Symbol:  62719-ETL. 
Applicant:  Dow  Elanco  Co..  9330 
Zionsville  Rd..  Indianapolis.  IN  46268. 
Product  name:  First  Rate.  Herbicide. 
Active  ingredient:  Cloransulam-methyl 
iV-(2-carbomethoxy-6-chlorophenyl)-5- 
ethoxy-7-fluoro(1.2,4)triazolo-[1.5- 
clpyrimidine-2-sulfonamide  at  84 
percent.  Proposed  classification/Use: 
None.  For  broadleaf  weed  control  in 
soybeans.  Type  registration: 
Conditional'.  (PM  25) 

5.  File  Symbol:  62719-ETU. 
Applicant:  Dow  Elanco  Co.  Product 
name:  Cloransulam-methyl  Technical. 
Herbicide.  Active  ingredient: 
Cloransulam-methyl  N-[2- 
carbomethoxy-6-chlorophenyl)-5- 
ethoxy-7-fluoro(1.2,4)triazolo-ll.5- 
clpyrimidine-2-sulfonamide  at  97.5 
percent.  Proposed  classification/Use: 
None.  For  manufacturing  use  only.  Type 
registration:  Conditional.  (PM  25) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  prcK:edure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
spec:ified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  lOPP- 
304091  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
insluding  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 


4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1 132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA, 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805).  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C.  136 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 


Dated:  April  22,  1996. 

Stephen  L.  Johnson. 

Director.  Begistration  Division.  Office  of 
Pesticide  Programs 

jFR  Doc.  96-10807  Filed  4-30-96;  8:45  am] 
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[OPP-66225;  FRL  5364-7] 

Notice  of  Voluntarily  Cancellation  of 
Ciba  Crop  Protection  Registrations  of 
Metalaxyl  Technical  and  End-Use 
Products  that  Contain  Metalaxyl 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 


SUMMARY:  EPA  Is  announcing  the 
voluntary  cancellation  of  the 
registrations  of  the  active  ingredient 
metalaxyl  (,V-(2,6-dimethylphenyl)-.V- 
(methoxyacetyl)  alanine  methyl  ester) 
and  the  end-use  product  registrations 
held  by  Ciba  Crop  Protection  that 
contain  metalaxyl.  The  cancellation  of 
these  metalaxyl  registrations  was 
requested  by  Ciba  Crop  Protection,  who 
holds  the  only  EPA  registration  of 
Metalaxyl  Technical.  The  cancellation 
of  metalaxyl  registrations  will  allow  for 
the  full  environmental  benefit  provided 
by  the  recent  registration  of  mefenoxam 
and  end-use  products  containing 
mefenoxam.  Mefenoxam  is  the  R- 
enantiomer  of  metalaxy  and  at  half  the 
application  rate,  and  provides  the  same 
level  of  efficacy  as  metalaxyl.  Under  an 
agreement  reached  with  the  registrant, 
metalaxyl  products  can  be  sold  until 


December  31, 1998.  The  registrant  has 
requested  that  the  Agency  allow  resale 
and  use  of  the  metalaxyl-based  end-use 
products  which  are  in  the  hands  of 
distributors,  dealers  and  growers  by 
December  31. 1998  until  supplies  are 
exhausted. 

DATES:  Comments  associated  with  this 
action  must  be  received  prior  to  May  31, 
1996.  The  effective  date  of  the 
cancellation  of  the  registrations  of 
Metalaxyl  Technical  and  Ciba  Crop 
Protection  end-use  products  containing 
metalaxyl  will  be  May  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch.  Product 
Manager  21.  Office  of  Pesticide 
Programs,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
227,  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703) 
305-6226:  e-mail: 
welch.connie@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Metalaxyl  consists  of  R  and  S 
enantiomeric  forms  at  a  ration  of  1:1; 
efficacy  studies  have  shown  that  the  R 
enantiomer  provides  the  majority  of  the 
efficacy  provided  by  metalaxyl. 
Mefenoxam  is  the  R-enantiomer  of 
metalaxyl  and  provides  the  same  range 
and  level  of  efficacy  as  metalaxyl; 
however,  data  provided  to  EPA 
demonstrates  that  this  efficacy  is 
achieved  with  half  the  amount  of  active 


ingredient  applied  per  acre  required 
with  the  use  of  metalaxyl.  On  March  6. 
1996.  EPA  granted  the  conditional  time 
limited  registration  of  the  active 
ingredient  mefenoxam  and  13  end-use 
products  that  contain  mefenoxam. 

Since  metalaxyl  is  one  of  the  most 
widely  registered  and  used  fungicides  in 
the  United  States  with  established 
tolerances  in  over  120  crop  and 
livestock  commodities  and  has  uses  as 
a  seed  treatment,  as  a  banded  or 
broadcast  soil  application,  and  a  foliar 
spray  in  combination  with  protectant 
t\  pe  fungicides,  EPA  feels  that  a 
significant  reduction  in  the  exposure  of 
the  environment  to  pesticides  will  be 
gained  with  the  cancellation  of 
metalaxyl  and  replacement  of  these  uses 
with  products  containing  mefenoxam. 
The  cancellation  and  phase  out  of 
products  containing  metalax>l  will 
assure  that  the  maximum  environmental 
benefit  of  mefenoxam  registration  will 
be  achieved. 

Ciba  Crop  Protection  has  agreed  to 
end  sales  of  metalaxyl  based  products 
by  December  31,  1998.  Since  all 
registered  uses  of  metalaxyl  based 
products  are  replaced  by  the  registration 
of  parallel  and  equivalent  mefenoxam 
based  products,  there  will  be  no  loss  oi 
uses  and  no  negative  impact  of  minor 
crops  or  US  agriculture. 

II.  Intent  to  Cancel 

The  following  table  list  the  metalaxyl 
registrations,  listed  in  sequence  by 
registration  number,  that  will  be 
canceled  Mav  31,  1996 


Table  i  .  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No.      j 


Product  Name 


Chemical  Name 


00010(MX)601 
000100-00607 
000100-00619 
000100-00626 
000100-00628 
000100-00629 

000100-00639 
(iOOl  00-00658 

000100-00664 

000100-00670 

000100-00676 
000100-00683 

000100-00713 


Metalaxyl  Tecttnical 
Ridorml  2E  Fungicide 
Subdue  2E  Fungicide 
Apron  2E  Fungicide 
Ridomil  5G-Fungicide 
Rtdomll  MZ58  FungickJe 

Apron  25W  Fungicide 
Ridomil/Bravo  81 W  Fungicide 

Ridomil  PC  1 1-G  Granular  Fungictde 

Apron  +  Captan  Fungicide  Seed  Treatment 

Subdue  Granular  Fungicide 
Apron  +  Captan  FS  Fungicide  Seed  Treat- 
ment 

Ridomil  PC  Granular  Fungicide 


Metalaxyl 

/V-(2,6-Dimettiylphenyl)-/V-(mettioxyacetyl)alanine.  methyl  ester 

N-(2.6-Dimethylphenyl)-/V-(methoxyacetyl)alanine,  methyl  ester 

N-(2,6-Dimethylphenyl)-A/-(methoxyacetyl)aianine.  methyl  ester 

W-{2.6-Dimethylphenyl)-N-(methoxyacetyl)alanine.  methyl  ester 

Zinc  Ion  and  manganese  ethytenebisdithtocartamate,  coordination  product 
A/-(2,6-Dimethylphenyl)-W-(methoxyacetyl)aJan»ne,  methyl  ester 

W-{2,6-Dimethylphenyl)-/V-(methoxyacetyl)alan»ne,  methyl  ester 

TetrachloroisophttTalonitnle 
W-(2.6-Dimethy^henyl)-W-(methoxyacetyl)alanine.  methyl  ester 

Perrtachloronitrobenzene 
N-(2,6-D«methylphenyl)-N-{methoxyacetyl)alan»ne,  methyl  ester 

cis-^/■Trichto^omethylthk>-4-cyclohexene-1 .2-dicaft»xim«Je 
N-{2,6-Difnethylphenyl)-N-(methoxyacetyl)alanine,  mettiyl  ester 

N-(2,6-Dimethylphenyl)-N-(methoxyacetyi)alan»ne,  methyl  ester 

cis-W-TrichloromethylthK>-4-cyctohexene-l  i-dcarboximwle 

N-(2.6-Dimethylphenyl)-/V-{methoxyacetyl)alantne.  methyl  ester 

Pentachloronitrobenzene 
N-(2,6-Dimethytphenyl)-N-(methoxyacetyl)alantne,  methyl  ester 
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000100-00717  j  Subdue  II  Fungicide 
000100-00718    Subdue  4  WSP  Turl  Fungicide 
0001 00-00720     Ridomil/Copper  70W 


000100-00735     Ridomol  SOW 
000100-00738    Apfon  SOW  Fungicide 
000100-00742  I  Pace  Fungicide 

000100-00749  j  Ridomil  MZ  Fungicide 

000100-00767     Ridomil  MZ  72 


W-(2,6-Dimettiylphenyl)-W-(methoxyacetyl)alanine,  methyl  ester 

W-(2,6-Dimethylphenyl)-W-(methoxyacetyl)alanJne,  methyl  ester 

Copper  hydroxide 
N-(2,6-Dimethylphenyl)-^(mettx)xyacetyl)alanine,  methyl  ester 

W-(2.6-Dimethylphenyl)-A/-(methoxyacetyl)alanjne,  methyl  ester 

W-(2,6-0imethylphenyl)-W-(methoxyacetyl)alanine,  methyl  ester 

ZttK  ion  and  manganese  ethylenebisdithiocarbamate.  coordination  product 
N-(2,6-Dlmethylphenyl)-^/-(methoxyacetyl)alanine,  methyl  ester 

Zinc  ion  and  manganese  ethylenet)isdithiocart>amate.  coordination  product 
N-(2,&-0imethylphenyl)-/V-(metlX)xyacetyl)alanine,  methyl  ester 

Zinc  ion  and  manganese  ethylenebisdithiocart)amate.  coordination  product 
^(2,6-Dimethylphenyl)-W-(methoxyacetyl)alanine,  methyl  ester 


Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  to  this  regulation  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  i(40  CFR  180.33d))l.  If 
a  hearing  is  requested,  the  objections 
must  iiulude  a  statement  of  the  factual 
issue(s)  on  whic:h  a  hearing  is  requested, 
the  requester's  contentions  on  such 
issues,  and  a  summary  uf  any  evidence 
relied  upon  bv  the  objector  (40  CFR 
178.271 

.*.  request  tor  a  hearing  will  be  granted 
it  the  Administrator  determines  thai  the 
material  submitted  shows  the  following; 
There  is  genuine  and  substantial  issue 
of  facts;  there  is  a  reasonable  possibility 
that  available  evident.e  identified  by  the 
requester  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requester  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  ot  the  factual 
issue(s)  in  the  manner  sought  bv  the 
requester  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32) 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 


Dated:  April  22.  1996. 

Stephen  L.  )ohnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

jFR  Doc  96-10806  Filed  4-30-96;  8:45  ami 
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[OPP-30408;  FRL-5363-6] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must'be 
submitted  by  May  31,  1996. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  lOPP-30408|  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Divisions  (7,506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SVV., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency.  Rm.  1132,  CM  #2,  1921 
lefferson  Davis  Hwy.,  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to;  opp- 
docket@epamail.epa. gov.  Electronic 
comments  must  be  submitted  as  an 


ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  (OPP- 
30408).  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  v\'ith 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (7505C), 
Attn:  (Product  Manager  (PM)  named  in 
each  registration),  Office  of  Pesticide 
Programs.  401  M  St.,  SW.,  Washington, 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number; 


Product  Manager 

Office  kwatKxVlelephone  number 

Address 

Rm.  210.  CM  #2  (703-30&-6788);  e- 

mail: 

keigwiarichard@epamaii.epa.gov. 
Rm.  237,  CM  #2  (703-305-6224);  e- 

mail:                                          m^^ 

ler.ioanne@epamail.epa.gov. 

PM  10  Richard  Keigwin, 
PM  23.  Joanne  1.  Miller, 

EnvBoninenlal  Prowcsoo  Agency 
1921  Jefferson  Davis  Hwy 
Arlington.  VA  22202 
-Do- 

UMI 


SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FTFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  65331 -E.  Applicant: 
Rhone  Merieux,  Incorporation,  115 
Transtech  Drive,  Athen,  GA  30601. 
Product  name:  Frontline  Top  Spot. 
Insecticide.  Active  ingredient:  Fipronil 
at  9.7  percent.  Proposed  classification/ 
Use:  None.  Used  as  spot  treatment  for 
flea  and  tick  control  on  dogs  and  cats. 
(PM  10) 

2.  File  S>'mbol:  64240-CN.  Applicant: 
Clorox  Company  P.O.  Box  493,  Pleasant, 
CA  94566-0803.  Product  name:  Combat 
Ant  Bait  Fl.  Insecticide.  Active 
ingredient:  Fipronil  [5-amino-l-(2,6- 
dichloro-4-(trifluoromethyl)phenyl)-4- 
(l,i?,S)-tnnuoromethyl)sulfinyl)-lH- 
pyrazole-3-carbonitrilej  at  0.01  percent. 
Proposed  classification/Use:  None.  For 
indoor/outdoor  use  to  kill  ants  most 
commonly  found  in  households.  (PM 
10) 

3.  File  Symbol:  64248-RN.  Applicant: 
Clorox  Co.  Product  name:  Maxforce  Ant 
Bait  Fl.  Insecticide.  Active  ingredient: 
Fipronil  [5-amino-l-(2,6-dichloro-4- 
(trifluoromethyl)phenyl)-4-(l,/?,S)- 
trifluoromethyl)sulfinyl)-lH-pyrazole-3- 
carbonitrilel  at  0.01  percent.  Proposed 
classification/Use:  None.  For  indoor/ 
outdoor  use  to  contol  ants  most 
commonly  found  in  institutions.  (PM 

10) 

4.  File  Symbol:  64240-GR.  Applicant: 
Clorox  Co.  Product  name:  Combat  Roach 
Bait  Fl.  Insecticide.  Active  ingredient: 
Fipronil  at  0.1  percent.  Proposed 
classification/Use:  None.  For  use  to 
control  roaches,  waterbugs,  and 
palmetto  bugs  in  households.  (PM  10) 

5.  File  Symbol:  64248-1.  Applicant: 
Clorox  Co.  Product  name:  Maxforce 
Roach  Bait  Fl.  Insecticide.  Active 
ingredient:  Fipronil  0.1  percent. 
Proposed  classification/Use:  None.  For 
use  to  control  large  and  small 
cockroaches  in  institutions.  (PM  10) 


6.  File  Symbol:  264-LAA.  Applicant: 
Rhone-Poulenc  Ag  Company,  P.O.  Box 
12014,  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 
Product  name:  Technical  Isoxaflutole. 
Herbicide.  Active  ingredient: 
Isoxaflutole  [5-cyclopropyl-4-(2- 
methylsulfonyl-4- 

trifluoromethylbenzoyl)  isoxazole  at  98 
percent.  Proposed  classification/Use: 
None.  For  manufacturing  use  only.  (PM 
23) 

7.  File  Symbol:  264-LAT.  Applicant; 
Rhone-Poulenc  Co.  Product  name: 
Balance  WDG  Herbicide.  Herbicide. 
Active  ingredient:  Isoxaflutole  |5- 
cyclopropyl-4-(2-methylsulfonyl-4- 
trifluoromethylbenzoyl)  isoxazole  at 
76.5  percent.  Proposed  classification/ 
Use:  None.  For  weed  control  in  field 
corn.  (PM  23) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  ir  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30408]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption. 

The  o^icial  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
wTiting,  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a  m  to  4;30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
appUcation  file,  telephone  this  office  at 
(703-305-5805).  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U  S.C  136 

List  of  Sub)ects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated  .April  15.  1996 

Stephen  L.  )ohiison. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs 

IFR  Doc.  96-10808  Filed  4-30-96.  8  45  ami 
BILLING  CODE  MCfr-eO-F 


[FRL-6465-7] 

Waste  Isolation  Pilot  Plant  Compliance 
Application  Guidance  (CAG)  Document 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Availability. 


SUMMARY:  Pursuant  to  the  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act.  Pub.  L.  No.  102-579,  EPA  issued 
final  criteria  for  certifying  whether  the 
Department  of  Energy's  (DOE)  Waste 
Isolation  Pilot  Plant  (WIPP)  complies 
vv'ith  EPA's  radioactive  waste  disposal 
standards  set  forth  at  40  CFR  part  191 
("Environmental  Radiation  Protection 
Standards  for  Management  and  Disposal 
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of  Spent  Nuclear  Fuel.  High-Level  and 
Transuranic  Radioactive  Wastes") 
published  on  Februarv'  9.  1996.  The  EPA 
has  developed  a  VVIPP  compliance 
application  guidance  document  that  is 
intended  to  be  a  companion  to  and 
based  upon  the  WIPP  compliance 
criteria.  The  EPA  hereby  announces  that 
the  VVIPP  compliance  application 
guidance  document  is  available  to  the 
public.  The  guidance  document 
summarizes  and,  in  some  instances, 
provides  non-binding  interpretations  of 
the  final  VVIPP  compliance  criteria.  In 
developing  the  guidance  document,  the 
EPA  considered  public  comments  on 
the  draft  compliance  application 
guidance  document  that  was  announced 
on  October  18,  1995. 
ADDRESSES:  Copies  of  the  compliance 
application  guidance  document  are 
available  to  the  public  at  EPA  Docket 
No.  A-93-02  (Category  II-B)  maintained 
at  the  following  addresses:  (1)  room 
1500  (first  floor  in  the  Waterside  Mall 
near  the  Washington  Information 
Center).  U.S.  Environmental  Protection 
Agency.  Air  Docket.  401  M  Street.  S.VV.. 
Washington.  DC.  20460  (open  from  8:00 
a.m.  to  4:00  p.m.  on  weekdays);  (2) 
EPAs  docket  in  the  Government 
Publications  Department  of  the 
Zimmerman  Library  of  the  University  of 
New  Mexico  located  in  Albuquerque. 
New  Mexico  (open  from  8:00  a.m.  to 
9:00  p.m.  on  Monday  through  Thursday, 
8:00  a.m.  to  5:00  p.m.  on  Friday,  9:00 
a.m.  to  5:00  p.m.  on  Saturday,  and  1:00 
p.m.  to  9:00  p.m.  on  Sunday);  (3)  EPAs 
docket  in  the  Fogelson  Library  of  the 
College  of  Santa  Fe.  located  at  1600  St. 
Michaels  Drive.  Santa  Fe,  New  Mexico 
(open  from  8:00  am  to  12:00  midnight 
on  Monday  through  Thursday.  8:00  a.m. 
to  5:00  p.m.  on  Friday.  9:00  a.m.  to  5:00 
p.m.  on  Saturday  and  100  p.m.  to  9:00 
p.m.  on  Sunday);  and  (4)  EPA"s  docket 
in  the  Municipal  Library  of  Carlsbad. 
New  Mexico,  located  at  101  South 
Halegueno  (open  from  10:00  a.m.  to  9:00 
p.m.  on  Monday  through  Thursday. 
10:00  a.m.  to  6:00  p.m.  on  Friday  and 
Saturday,  and  1:00  p.m.  to  5:00  p.m.  on 
Sunday).  As  provided  in  40  CFR  Part  2, 
a  reasonable  fee  may  be  charged  for 
photocopying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agnes  Ortiz,  U.S.  Environmental 
Protection  Agencv.  Office  of  Radiation 
and  Indoor  Air  (66021),  401  M  Street. 
S.VV.,  Washington,  DC.  20460; 
(202)233-9310. 
SUPPt.EMENTARV  INFORMATION:  The 

Department  of  Energy  is  proposing  to 
use  the  Waste  Isolation  Pilot  Plant 
(WIPP),  located  in  Eddy  County.  New 
Mexico,  as  a  deep  geologic  repository 
for  the  disposal  of  transuranic 


radioactive  waste  generated  by  nuclear 
defense  activities.  The  1992  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act  (Pub.  L.  No.  102-579)  calls  for  EPA 
to  perform  several  regulatory  activities 
for  the  WIPP.  including:  (1)  issuing 
radioactive  waste  disposal  standards:  (2) 
establishing  criteria  for  EPA  to 
determine  whether  the  WIPP  complies 
with  the  radioactive  waste  disposal 
standards;  and  (3)  certifying  whether 
DOE'S  WIPP  facility  complies  with  the 
disposal  standards,  based  on  a  DOE 
submitted  compliance  certification 
application.  See  section  8  of  the  WIPP 
Land  Withdrawal  Act.  The  WIPP  Land 
Withdrawal  Act  prohibits  DOE  from 
commencing  the  emplacement  of 
transuranic  waste  for  underground 
disposal  at  the  WIPP  until  EPA  certifies 
that  the  facility  will  comply  with  EPA's 
radioactive  waste  disposal  standards. 
See  section  7(b)  of  the  WIPP  Land 
Withdrawal  Act. 

EPA  issued  final  radioactive  waste 
disposal  standards,  which  are  codified 
at  40  CFR  part  191.  See  58  FR  66398 
(Dec.  20,  1993).  EPA  also  issued  final 
criteria,  to  be  codified  at  40  CFR  part 
194,  for  certifying  whether  the  WIPP 
facility  will  comply  with  EPA's 
radioactive  waste  disposal  standards. 
See  61  FR  5224  (Feb.  9. 1996)  "Criteria 
for  the  Certification  and  Recertification 
of  the  Waste  Isolation  Pilot  Plant's 
Compliance  with  the  40  CFR  Part  191 
Disposal  Regulations".  The  public  is 
referred  to  the  Federal  Register  notices 
of  December  20.  1993.  and  February  9. 
1996.  for  more  detailed  information 
about  the  EPA's  regulatory  activities  at 
the  VVIPP, 

The  compliance  application  guidance 
(CAG).  the  subject  of  this  notice,  is  a 
guidance  document  for  the  final 
compliance  criteria  40  CFR  part  194. 
The  final  compliance  criteria  provide 
.that  EPA's  evaluation  for  certifying,  by 
rule,  whether  WIPP  is  in  compliance 
with  the  radioactive  waste  disposal 
standards  will  be  initiated  after  EPA 
determines  that  DOE  has  submitted  a 
complete  compliance  certification 
application.  See.  e.g..  61  FR  5238.  The 
CAG  summarizes  and  interprets  the 
final  criteria  related  to  the  contents  of 
the  compliance  certification  application 
and  is  intended  to  guide  EPA's 
assessment  of  whether  the  DOE 
compliance  application  is  complete. 
Because  it  is  a  non-binding,  interpretive 
document,  the  CAG  is  not  subject  to  the 
notice-and-comment  rulemaking 
requirements  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

As  noted,  the  CAG  will  guide  EPA's 
assessment  of  whether  DOE's 
compliance  certification  application  is 
complete.  If  the  compliance  certification 


application  is  found  to  be  complete. 
EPA  will  subsequently  determine,  by 
rule,  whether  the  VVIPP  facility  is  in 
compliance  with  the  EPA's  radioactive 
waste  disposal  standards.  See  section  8 
(d)  of  the  WIPP  Land  Withdrawal  Act. 
EPA's  certification  decision  will  be 
made  only  after  EPA  reviews  DOE's 
compliance  certification  application 
based  on  the  final  compliance  criteria, 
and  conducts  a  WIPP  certification 
proceeding  in  accordance  with  the 
Administrative  Procedure  Act 
rulemaking  requirements  at  5  U.S.C. 
553.  Thus,  before  the  Administrator  of 
EPA  makes  any  final  WIPP  certification 
decision,  EPA  will  issue  a  proposed 
decision  in  the  Federal  Register  and 
provide  an  opportunity  for  public 
comment  on  the  proposal.  The 
subsequent  final  certification  decision 
by  the  Administrator  will  consider  the 
comments  received  in  response  to  the 
proposal  and  be  accompanied  with  a 
reply  to  significant  public  comments. 

Dated:  April  23.  1996. 
Richard  Wilson, 

Acting  Assistant  Administrator.  Office  of  Air 

and  Radiation. 

|FR  Doc.  96-10815  Filed  4-30-96;  8:45  am] 

MLLMQ  CODE  6a»0  60  P 


[FRL-6465-6] 

National  Pollutant  Discharge 
Elimination  System  (NPDES); 
Preparation  of  Final  General  Permit  for 
the  States  of  Maine,  Massachusetts, 
and  New  Hampshire 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Preparation  of  Final 

NPDES  General  Permits— MAG070000. 

MEG070000.  and  NHG070000. 

SUMMARY:  The  Regional  Administrator 
of  the  six  states  of  New  England  is 
issuing  Notice  of  a  Final  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  General  Permit  for 
construction  dewatering  facilities  in" 
certain  waters  of  the  States  of  Maine, 
Massachusetts,  and  New  Hampshire. 
This  General  Final  NPDES  Permit 
establishes  notice  of  intent  (NOI) 
requirements,  effluent  limitations, 
standards,  prohibitions  and 
management  practices  for  the 
construction  dewatering  discharges. 

Owners  and/or  operators  of  facilities 
discharging  effluent  from  construction 
dewatering  facilities  will  be  required  to 
submit  to  EPA,  Region  I.  a  notice  of 
intent  (NOI)  to  be  covered  by  the 
appropriate  general  permit  and  will 
receive  a  written  notification  from  EPA 


of  permit  coverage  and  authorization  to 
discharge  under  the  general  jjermit. 

The  following  FACT  SHEET  AND 
SUPPLEMENTARY  INFORMATION  section  sets 
forth  principal  facts  and  the  significant 
factual,  legal,  and  policy  questions 
considered  in  the  development  of  the 
final  permits. 

DATES:  This  general  permit  shall  be 
effective  when  issued  and  will  expire 
five  years  from  the  effective  date.  The 
authorization  to  discharge  shall  become 
effective  upon  notification  by  EPA  that 
the  operator  is  covered  under  this 
permit. 

ADDRESSES:  Notices  of  intent  to  be 
authorized  to  discharge  under  these 
permits  should  be  sent  to:  U.S. 
Environmental  Protection  Agency, 
Municipal  Assistance  Section  (CMU) 
J.F.K.  Federal  Building,  Boston,  MA 
02203. 

The  submittal  of  other  information 
required  imder  these  permits  or 
individual  permit  applications  should 
be  sent  to  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suprokash  Barker,  Office  of  Ecosystem 
Protection,  Massachusetts  State 
Program,  Environmental  Protection 
Agency,  J.F.  Kennedy  Federal  Building. 
Boston,  Massachusetts  02203, 
Telephone  (617)  565-4878. 

FACT  SHEET  AND  8UPPl£MENTARY 
INFORMATION: 

I.  Introduction 

The  Regional  Administrator  of  the  six 
states  of  New  England  is  issuing  final 
general  permit  for  effluent  discharges 
from  construction  dewatering  facilities 
to  certain  waters  of  the  States  of  Maine, 
Massachusetts,  and  New  Hampshire. 
This  notice  contains  two  sets  of 
appendices.  Appendix  A  summarizes 
EPA's  response  to  major  comments 
received  on  the  draft  general  permits 
published  on  December  6, 1995  (60  FR 
62456).  Appendix  B  contains  the  final 
general  NPDES  permit  including  Part  U, 
Standard  Conditions. 

n.  Coverage  of  General  Permits 

Section  301(a)  of  the  Clean  Water  Act 
(the  Act)  provides  that  the  discharge  of 
pollutants  is  unlawful  except  in 
accordance  with  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  Although  such  permits  to  date 
have  generally  been  issued  to  individual 
discharges,  EPA's  regulations  authorize 
the  issuance  of  "general  permits"  to 
categories  of  discharges.  (See  40  CFR 
§  122.28  48  FR  14146.  April  1, 1983.) 
EPA  may  issue  a  single,  general  permit 
to  a  category  of  point  sources  located 
within  the  same  geographic  area  whose 


permits  warrant  similar  pollutant 
control  measures. 

The  Director  of  an  NPDES  permit 
program  is  authorized  to  issue  a  general 
permit  if  there  are  a  number  of  point 
sources  operating  in  a  geographic  area 
that: 

1.  Involve  the  same  or  substantially 
similar  types  of  operations; 

2.  Discharge  the  same  types  of  wastes; 

3.  Require  the  same  eflluent 
limitations  or  operating  conditions; 

4.  Require  the  same  or  similar 
monitoring  requirements;  and 

5.  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  permits. 

Violations  of  a  condition  of  a  general 
permit  constitutes  a  violation  of  the 
Clean  Water  Act  and  subjects  the 
discharger  to  the  penalties  in  Section 
309  of  the  Act. 

Any  owmer  or  operator  authorized  by 
a  general  permit  may  be  excluded  from 
coverage  of  a  general  permit  by  applying 
for  an  individual  permit.  This  request 
may  be  made  by  submitting  a  NPDES 
permit  application  together  with  reasons 
supporting  the  request.  The  Director 
may  require  any  person  authorized  by  a 
general  permit  to  apply  for  and  obtain 
an  individual  permit.  Any  interested 
person  may  petition  the  Director  to  take 
this  action.  However,  individual  permits 
will  not  be  issued  for  sources 
discharging  effluent  from  construction 
dewatering  facility  covered  by  this 
general  permit  unless  it  can  be  clearly 
demonstrated  that  inclusion  under  the 
general  permit  is  inappropriate. 

The  Director  may  consider  the 
issuance  of  individual  permits  when: 

1.  The  discharge  is  a  significant 
contributor  of  pollution; 

2.  The  discharge  is  not  in  compliance 
writh  the  terms  and  conditions  of  the 
general  permit; 

3.  A  cnange  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  point 
source; 

4.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  permit; 

5.  A  Water  Quality  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved;  or 

6.  Circumstances  have  changed  since 
the  time  of  the  request  to  be  covered  so 
that  the  discharger  is  no  longer 
appropriately  controlled  under  the 
general  permit,  or  either  a  temporary  or 
permanent  reduction  or  elimination  of 
the  authorized  discharge  is  necessary; 

7.  If  endangered  species  are  present. 
In  accordance  with  40  CFR 

122.28(b)(3)(iv),  the  applicability  of  the 


general  permit  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 

Under  this  general  permit,  owners 
and  operators  of  construction 
dewatering  sites  in  Massachusetts. 
Maine  and  New  Hampshire  may  be 
granted  authorization  to  discharge 
groundwater  and  stormwater  generated 
wastewaters  into  waters  of  the 
respective  States.  Dewatering  associated 
with  the  construction  of  single  family 
homes  is  not  required  to  have  a  permit. 
This  permit  does  not  authorize  the 
discharge  of  stormwater  associated  with 
construction  sites  which  disturb  greater 
than  5  acres  of  land.  These  sites  are 
required  to  have  a  separate  NPDES 
permit  for  stormwater  discharges  in 
accordance  with  40  CFR 
122.26(b)(14)(x).  Authorization  under 
the  p>ermit  shall  require  prior  submittal 
of  certain  facility  information.  Upon 
receipt  of  all  required  information,  the 
j)ermit  issuing  authority  may  allow  or 
disallow  coverage  imder  the  general 
p>ermit. 

The  following  list  shows  the  criteria 
which  will  be  used  in  evaluating 
whether  or  not  an  individual  ptermit 
may  be  required  instead  of  a  general 
permit. 

1.  Evaluation  of  wastewater  samples 
for  one  whole  effluent  toxicity-test  or 
one  priority  pollutant  scan  if  required 
by  the  States  and  EPA. 

2.  Preservation  of  high  quality  waters 
and  fisheries; 

3.  Facilities  with  an  effluent  discharge 
flow  of  over  100  gpm  and  up  to  690 
gpm. 

4.  Production  of  effluent  at  the  facility 
other  than  groundwater,  seepage,  and 
stormwater  run-off. 

5.  History  of  land  use. 

The  similarity  of  the  discharges  has 
prompted  EPA  to  prepare  this  final 
general  permit.  When  issued,  this 
permit  will  enable  facilities  to  maintain 
compliance  with  the  Act  and  will 
extend  environmental  and  regulator)- 
controls  to  a  large  number  of  discharges 
and  reduce  some  pennH  backlog.  The 
issuance  of  this  general  permit  for  the 
geographic  areas  described  below  is 
warranted  by  this  similarity  of  (a) 
environmental  conditions:  (b)  State 
regulatory  requirements  applicable  to 
the  discharges  and  receiving  waters:  and 
(c)  technology  employed. 

m.  Conditions  of  the  General  NPDES 
Permit 

A.  Geographic  Areas 

Maine  (Permit  No.  MEG070000}— All 
of  the  discharges  to  be  authorized  by  the 
general  NPDES  permit  for  the  State  of 
Maine  from  dischargers  are  limited  to 
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Class  B.C.SB  and  SC  waters  of  the  State, 
except  lakes.  The  drainage  areas  must  be 
more  than  10  square  miles. 

Massachusetts  (Permit  No. 
MAG070000}— All  of  the  discharges  to 
be  authorized  by  the  general  NPDES 
permit  for  the  Commonwealth  of 
Massachusetts  dischargers  are  limited  to 
Class  B.  and  SB  waters  as  designated  in 
Massachusetts  Water  Quality  Standards, 
314  CMR  4.00  et  seq.  Discharges  into 
Class  A  water  needs  review  and 
approval  by  MADE?. 

New  Hawpshire  (Permit  No. 
NHG070000)— All  of  the  discharges  to 
be  authorized  by  the  general  NPDES 
permit  for  the  State  of  New  Hampshire 
dischargers  are  into  all  waters  of  the 
State  of  New  Hampshire  unless 
otherwise  restricted  by  the  State  Water 
Quality  Standards,  New  Hampshire  RSA 
485-A:8.  (or  as  revised). 

B.  Notification  by  Permittees 

Operators  of  facilities  whose 
discharge,  or  discharges,  are  described 
in  Section  II  and  whose  facilities  are 
located  in  the  geographic  areas 
described  in  Section  III.  A.  above  may 
submit  to  the  Regional  Administrator,  of 
New  England,  and  each  State,  a  notice 
of  intent  to  be  covered  by  the 
appropriate  general  permit.  This  written 
notification  must  include  the  owner's  or 
operator's  legal  name  and  address;  the 
facility  name  and  address;  the  type  of 
facilities  to  be  covered;  the  number  of 
discharge  points  including  the 
anticipated  duration,  volume,  and  rate 
of  discharge  for  each  outfall;  a 
topographic  map  (or  other  map  if  a 
topographic  map  is  not  available) 
indicating  the  facility  locations;  a 
description  of  any  wastewater 
treatment;  storage  of  petroleum  and 
chemicals  on  site;  history  of  land  use  of 
the  site;  and  the  names  of  the  receiving 
waters  into  which  discharge  will  occur. 
In  addition  one  Whole  Effluent  Toxicity 
(WET)  test  result  and/or  one  prionty 
pollutant  scan  of  the  water  to  be 
discharged  may  be  required,  on  a  case 
by  case  basis  by  the  States  and/or  EPA. 
The  whole  effluent  toxicity  test  will 
consist  of  one  chronic  and  modified 
acute  toxicity  screening  test  with  one 
hundred  percent  sample.  The  Cerio- 
daphnia  dubia  for  fresh  water  and  sea- 
urchin  for  marine  water  shall  be  used  as 
test  organism.  A  copy  of  the  test 
procedure  and  detailed  protocol  will  be 
provided  by  EPA.  The  results  of  the 
chronic  biological  test  (C-NOEC)  or  the 
priority  pollutant  scan  will  be 
forwarded  to  the  State  and  EPA  when 
required. 

A  determination  is  required  as  to 
whether  or  not  the  facility's  discharge 
will  adversely  affect  a  listed  or  proposed 


to  be  listed  endangered  or  threatened 
species  or  its  critical  habitat  (see  Part  F). 

The  facilities  authorized  to  discharge 
under  a  final  general  permit  will  receive 
written  notification  from  EPA  within  30 
days  with  State  concurrence  where 
necessary  upon  receipt  of  the  complete 
application  including  necessary 
sampling  data.  The  permit  will  be 
automatically  effective  afler  30  days  of 
the  complete  notification  if  EPA  or  State 
fail  to  issue  or  deny  the  permit  within 
this  f)eriod. 

C.  Effluent  Limitations 

1.  Statutory  Requirements 

The  Clean  Water  Act  (the  Act) 
prohibits  the  discharge  of  pollutants  to 
waters  of  the  United  States  without  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
unless  such  a  discharge  is  otherwise 
authorized  by  the  Act.  The  NPDES 
Permit  is  the  mechanism  used  to 
implement  technology  and  water  quality 
based  effluent  limitations  and  other 
requirements  including  monitoring  and 
reporting.  The  NPDES  permit  was 
developed  in  accordance  with  various 
statutory  and  regulatory  authorities 
established  pursuant  to  the  Act.  The 
regulations  governing  the  EPA  NPDES 
Permit  program  are  generally  found  at 
40  CFR  parts  122,  124,  125  and  136. 

EPA  is  required  to  consider 
technology  and  water  quality 
requirements  when  developing  permit 
limits.  40  CFR  Part  125  Subpart  A  sets 
the  criteria  and  standards  that  EPA  must 
use  to  determine  which  technology 
based  requirements,  requirements  under 
Section  301(b)  of  the  Act  and/or 
requirements  established  on  a  oase-by- 
case  basis  under  section  402(a)(1)  of  the 
Act,  should  be  included  in  the  permit. 

The  Clean  Water  Act  requires  that  all 
discharges,  at  a  minimum,  must  meet 
effluent  limitations  based  on  the 
technological  capability  of  dischargers 
to  control  pollutants  in  their  discharge. 
Section  301(b)(1)(A)  of  the  Act  requires 
the  application  of  Best  Practicable 
Control  Technology  Currently  Available 
(BPT)  with  the  statutory  deadline  for 
compliance  being  luly  1. 1977,  unless 
otherwise  authorized  by  the  Act. 
Section  301(b)(2)  of  the  Act  requires  the 
application  of  Best  Conventional 
Control  Technology  (BCT)  for 
conventional  pollutants,  and  Best 
Available  Technology  Economically 
Achievable  (BAT)  for  non-conventional 
and  toxic  pollutants.  The  compliance 
deadline  for  BCT  and  BAT  being  March 
31,  1980. 


2.  Technology-based  Effluent 
Limitations 

EPA  has  not  promulgated  National 
Effluent  Guidelines  for  construction 
dewatering  facilities.  For  a  category 
where  Guidelines  have  been 
promulgated,  the  issuance  of  an 
individual  permit  for  the  discharges 
would  be  more  appropriate  (See  40  CFR 
122.28(b)(3)(i)(C)).  Therefore,  as 
provided  in  Section  402(a)(1)  of  the  Act, 
EPA  has  determined  to  issue  this 
general  permit  utilizing  Best 
Professional  Judgement  (BPT)  to  meet 
the  above  stated  criteria  for  BAT/BCT 
described  in  Section  304(b)  of  the  Act. 
Accordingly  monthly  average  and 
maximum  daily  Total  Suspended  Solids 
(TSS)  limitation  are  established  based 
upon  best  professional  judgement 
pursuant  to  Section  402(a)(1)  of  the 
CWA. 

Water  Quality  Based  Effluent 
Limitations 

Under  Section  301(b)(1)(C)  of  the  Act. 
discharges  are  subject  to  effluent 
limitations  based  on  water  quality 
standards  and  to  the  conditions  of  State 
certification  under  Section  401  of  the 
Act.  Receiving  stream  requirements  are 
established  according  to  numerical  and 
narrative  standards  adopted  under  state 
and/or  federal  law  for  each  stream  use 
classification.  The  CWA  requires  that 
EPA  obtain  State  certification  which 
states  that  all  water  quality  standards 
will  be  satisfied.  Regulations  governing 
State  certification  are  set  forth  in  40  CFR 
§124.53  and  124.55. 

Section  101(a)(3)  of  the  Act 
specifically  prohibits  the  discharge  of 
toxic  pollutants  in  toxic  amounts.  The 
States  of  Maine,  Massachusetts,  and 
New  Hampshire  have  similar  narrative 
criteria  in  their  water  quality  regulations 
(See  Maine  Title  38,  Article  4-A.  section 
420  and  section  464.4.A.(4): 
Massachusetts  314  CMR  4.05(5)(e);  and 
New  Hampshire  Part  Env-Ws 
432.02(c)(4)  that  prohibits  such 
discharges).  The  permit  does  not  allow 
for  the  addition  of  materials  or 
chemicals  in  amounts  which  would 
produce  a  toxic  effect  to  any  aquatic  life. 

The  effluent  from  the  construction 
dewatering  facilities  may  contain  toxic 
pollutants  and  oil  and  grease  in  the 
undergroimd  water  and  stormwater  run- 
off. Water  Quality  Standards  and  State 
certification  requirements  applicable  to 
these  discharges  have  been  reviewed  by 
EPA. 

D.  Antidegradation  Provisions 

The  conditions  of  the  permit  reflect 
the  goal  of  the  CWA  and  EPA  to  achieve 
and  maintain  water  quality  standards. 


The  environmental  regulations 
pertaining  to  the  State  Antidegradation 
Policies  which  protect  the  State's 
surface  waters  from  falling  below  State 
standards  for  water  quality  are  found  in 
the  following  provisions:  Maine  Title 
38,  Article  4-A,  Section  464.4.F.; 
Massachusetts  Water  Quality  Standards 
314  CMR  4.04  Antidegradation 
Provisions;  and  New  Hampshire  policy 
RSA  485-A;8,  VI  Part  Env-Ws  437.01 
and  Env-Ws  437.02. 

Compliance  vdth  the  antidegradation 
provisions  of  this  general  permit  for 
class  B.  C,  SB,  and  SC  for  the  State  of 
Maine,  Class  B  and  SB  for 
Massachusetts  and  all  waters  of  New 
Hampshire  unless  otherwise  restricted 
by  the  State  Water  Quality  Standards, 
are  expected  to  result  fn  insignificant 
effect  to  the  receiving  water.  No  further 
antidegradation  review  will  be  required. 
For  the  State  of  Massachusetts 
discharges  in  the  Class  A  water  needs 
antidegration  review. 

E.  Monitoring  and  Reporting 
Requirements 

Effluent  limitations  and  monitoring 
requirements  are  included  in  the  general 
permit  describing  requirements  to  be 
imposed  on  facilities  to  be  covered. 

Facilities  covered  by  the  final  general 
permits  will  be  required  to  prepare  a 
Discharge  Monitoring  Report  containing 
effluent  data  and  shall  be  kept  on  site 
in  a  secured  place. 

The  monitoring  requirements  have 
been  established  to  yield  data 
representative  of  the  discharge  under 
authority  of  Section  308(a)  of  the  Act 
and  40  CFR  §§122.41{j).  122.44(i),  and 
122.48.  and  as  certified  by  the  State. 

F.  Endangered  Species 

Discharges  that  may  adversely  affect  a 
listed  or  proposed  species,  or  its  critical 
habitat,  are  not  authorized  under  this 
general  permit.  The  EPA  has  consulted 
with  the  Fish  and  Wildlife  Service,  and 
the  National  Marine  Fisheries  Service, 
for  listed  species. 

The  Fish  and  Wildlife  Service  has 
indicated  that  the  dwarf  wedge  mussel 
(Alsmidonta  heterodon),  a  Federally 
listed  endangered  species,  is  now 
known  to  occur  in  the  Asholot  River  in 
Keene  and  Surry,  New  Hampshire;  the 
South  Branch  of  the  Ashuelot  River  in 
East  Swanzey,  New  Hampshire;  the 
mainstem  of  the  Cormecticut  River  from 
North  Lancaster  south  to  Dalton,  New 
Hampshire;  from  Lebanon  New 
Hampshire  South  to  Weathersfield  Bow. 
Vermont;  the  Mill  River  in 
Easthampton,  Massachusetts;  the  Mill 
River  in  Whately,  Massachusetts  (a 
different  Mill  River).  Permittees  with 
discharges  that  may  affect  the  dwarf 


wedgemussel  should  contact  the  New 
England  Field  Office  of  the  Fish  and 
Wildlife  Service.  22  Bridge  Street.  Unit 
#1.  Concord,  New  Hampshire  03301- 
4986.  The  above  list  may  change  time  to 
time.  The  U.S.  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  will  notify  EPA  for  any  new 
listings. 

The  National  Marine  Fisheries  Service 
has  indicated  that  the  endangered 
shortnose  sturgeon  (Acipenser 
breviirostrum)  inhabits  certain  sections 
of  the  Penobscot,  Kennebec  and 
Androscoggin  Rivers  in  Maine,  and  the 
Merrimack  and  Connecticut  Rivers  in 
Massachusetts.  Any  facility  whose 
discharge  may  adversely  effect  the 
sturgeon,  or  any  other  threatened  or 
endangered  species  or  its  habitat,  is 
required  to  contact  the  National  Marine 
Fisheries  Service  at  the  following 
address:  United  States  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  Habitat  and 
Protected  Resources  Division.  One 
Blackburn  Drive.  Gloucester, 
Massachusetts  01903-2298. 

A  distinct  population  segment  of 
Atlantic  Salmon  in  seven  Maine  rivers 
has  been  proposed  for  threatened  status 
under  the  ESA.  That  proposed  rule  was 
published  jointly  by  the  NMFS  and  the 
FWS  on  September  29. 1995.  The 
Atlantic  salmon  populations  proposed 
for  listing  are  present  in  the  Sheepscot. 
Ducktrap.  Narraguagus.  Pleasant. 
Machias,  East  Machias.  and  IDennys 
Rivers.  Either  NMFS  (Mary  Colligan. 
508-291-9116)  or  FWS  can  serve  as 
point  of  contact  for  that  species. 

G.  Other  Requirements 

The  remaining  conditions  of  the 
permit  are  based  on  the  NPDES 
regulations  40  CFR  Parts  122  through 
125  and  consist  primarily  of 
management  requirements  common  to 
all  permits. 

IV.  State  Certification 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  discharge  into 
navigable  waters  shall  be  granted  until 
the  State  in  which  the  discharge 
originates  certifies  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  sections  301,  302,  303. 
306.  and  307  of  the  CWA.  The  section 
401  certification  is  under  process  for  all 
States.  In  addition  the  State  of 
Massachusetts  and  EPA  jointly  issue  the 
final  permit.     , 


V.  AdmiiiistratiTe  Aspects 

A.  Request  To  Be  Covered 

A  facility  is  not  covered  by  any  of 
these  general  permits  until  it  meets  the 
following  requirements.  First,  it  must 
send  a  notice  of  intent  to  EPA  and  the 
appropriate  State  indicating  it  meets  the 
requirements  of  the  permit  and  wants  to 
be  covered.  And  second,  it  must  be 
notified  in  writing  by  EPA  that  it  is 
covered  by  this  general  permit. 

Any  facility  operating  under  any 
effective  individual  NPDES  permit  may 
request  that  the  individual  permit  be 
revoked  and  that  coverage  under  the 
general  permit  be  granted,  as  outlined  in 
40  CFR  122.28(b)(3)(v).  If  EPA  grants 
coverage  under  the  general  permit,  EPA 
will  so  notify  the  facility  and  revoke  the 
individual  permit. 

Facilities  with  expired  individual 
permits  that  have  been  administratively 
continued  in  accordance  with  §  122.6, 
may  apply  for  coverage  under  this 
general  permit.  When  coverage  is 
granted,  the  expired  individual  permit 
automatically  will  cease  being  in  effect. 

B.  The  Coastal  Zone  Management  Act 

The  Coastal  Zone  Management  Act 
(CZMA),  16  U.S.C.  §§  1451  et  seq..  and 
its  implementing  regulations  |15  CFR 
Part  930)  requires  that  any  federally 
licensed  activity  affecting  the  coastal 
zone  with  an  approved  Coastal  Zone 
Management  Program  (CZMP)  be 
determined  to  be  consistent  with  the 
CZMP.  EPA.  New  England  Region,  has 
determined  that  these  general  NPDES 
jjermits  are  consistent  with  the  C21MP. 
EPA  has  sent  copies  of  the  draft  general 
NPDES  permits  to  the  Massachusetts, 
Maine,  and  New  Hampshire  coastal 
zone  agencies  for  a  determination  that 
they  are  consistent  with  their  respective 
State  pohcies. 

C.  The  Endangered  Species  Act 

EPA,  New  England  Region,  has 
concluded  that  the  discharges  to  be 
covered  by  the  general  NPDES  permits 
will  not  affect  any  listed  endangered  or 
threatened  species  or  designated  critical 
habitat.  The  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  will  notify  the  EPA  of  any  new 
listings,  reclassifications  or  new 
locations  within  the  permit  area,  as  they 
occur.  At  that  point  additional 
consultation  will  be  performed  with 
these  services.  The  permit  may  be 
reopened  in  accordance  with  40CFR 
122.44(c)  to  accommodate  the  changes  if 
necessarj'.  U.S.  Fish  and  Wildlife  and 
the  National  Marine  Fisheries  have 
concluded  that  these  discharges  are  not 
likely  to  adversely  affect  the  protected 
species. 
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D.  Environmental  Impact  Statement 
Requirements 

The  general  permits  do  not  authorize 
the  construction  of  any  water  resources 
project  or  the  impoundment  of  any 
water  body  or  have  any  effect  on 
historical  property,  and  are  not  major 
Federal  activities  needing  preparation  of 
any  Environmental  Impact  Statement. 
Therefore,  the  Wild  and  Scenic  Rivers 
Act.  16  U.S.C.  §§  1273  et  seq..  the 
National  Historic  Preservation  Act  of 
1966. 16  U.S.C  §§  470  et  seq.,  the  Fish 
and  Wildlife  Coordination  Act,  16 
U.S.C.  §§661  et  seq..  and  the  National 
Environmental  Policy  Act,  33  U.S.C. 
§§  4321  et  seq..  do  not  apply  to  the 
issuance  of  this  general  NPDES  permit. 

E.  This  Permit  Does  Not  Constitute 
Authorization  Under  33  U.S.C.  §  1344 
(Section  404  of  the  Clean  Water  Act]  of 
Any  Stream  Dredging  or  Filling 
Operation 

VI.  Other  Legal  Requirements 

A.  Economic  Impact  (Executive  Order 
12291) 

EPA  has  reviewed  the  effect  of 
Executive  Order  12291  on  this  draft 
general  permit  and  has  determined  that 
it  is  not  a  major  rule  under  that  order. 
This  regulation  was  submitted 
previously  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291.  The  Office  of 
Management  and  Budget  has  exempted 
this  action  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  Section  8(b)  of  that  Order. 

B.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  by  these 
NPDES  permits  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq.  The  information  collection 
requirements  of  these  permits  have 
already  been  approved  by  the  Office  of 
Management  and  Budget  under 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act.  No  comments  from  the 


Office  of  Management  and  Budget  or  the 
public  were  received  on  the  information 
collection  requirements  in  these 
permits. 

C.  The  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above.  I  hereby 
certify,  pursuant  to  the  provisions  of  5 
U.S.C.  §  605(b),  that  this  permit  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  draft  permit  will  reduce 
a  significant  administrative  burden  on 
regulated  sources. 

Dated:  April  19,  1996. 
lohn  P.  DeVillan. 
Regional  Administrator. 

Appendix  A — Summary  of  Responses  to 
Public  Comments  on  the  December  6, 
1995  Draft  General  Permit 

Based  on  comments  from  the  State  of 
Massachusetts  under  Section  II,  the  criteria  of 
flow  has  been  added  up  to  690  gpm.  Based 
on  comments  of  the  U.S.  Fish  and  Wildlife 
and  National  Marine  Fisheries  under  section 
III  F  and  V6,  some  portions  have  been  revised 
and  some  portions  are  added  to  fulfill  their 
requirements.  Although  EPA  has  received  the 
comments  from  the  National  Marine 
Fisheries  after  the  thirty  day  deadline  period 
as  required  in  the  Public  Notice,  EPA  has  co- 
ordinated their  comments  in  the  final  permit. 

Appendix  B — Final  General  Permit 
Under  the  National  Pollutant  Discharge 
Elimination  System  (NPDES) 

Note:  The  Following  general  NPDES  permit 
IS  a  combination  of  three  permits  for 
purposes  of  this  Federal  Register  notice  in 
order  to  eliminate  duplication  of  material 
common  to  all  permits  for  the  individual 
states. 

1.  Massachusetts.  Maine  and  New 
Hampshire  General  Permit 

In  compliance  with  the  provisions  of 
the  Federal  Clean  Water  Act,  as 
amended,  (33  U.S.C.  1251  etseq.  the 
"CWA")  operators  of  facilities  may 
discharge  groundwater  and  stormwater 
from  construction  dewatering  facilities 
into  waters  of  the  respective  states  in 
accordance  with  effiuent  limitations, 


monitoring  requirements  and  other 
conditions  set  forth  herein.  This  permit 
does  not  authorize  to  discharge 
stormwater  associated  with  Industrial 
activities  from  construction  sites  which 
disturb  greater  than  5  acres  of  land  [40 
CFR  122.26(b)(14)(x)l. 

This  permit  shall  become  effective  on 
the  day  it  is  published  in  the  Federal 
Register. 

This  permit  and  the  authorization  to 
discharge  expire  at  midnight,  five  years 
from  the  effective  date  of  the  Federal 
Register  Publication. 

This  permit  consists  of  Part  I  below 
including  effluent  limitations, 
monitoring  requirements  etc.  and  Part  II 
General  Requirements. 

Operators  of  facilities  within  the 
general  permit  area  who  fail  to  notify 
the  Director  of  their  intent  to  be  covered 
by  this  general  permit  and  receive  no 
wTitten  notification  of  permit  coverage 
or  those  who  are  denied  by  the  Director 
are  not  authorized  under  this  general 
permit  to  discharge  from  those  facilities 
to  the  receiving  waters. 

Signed  this  12th  day  of  April  1996. 
David  A.  Fierra, 

Director,  bffice  of  Ecosystem  Protection. 
Environmental  Protection  Agency.  Region  I. 
Boston.  Massachusetts. 
Andrew  Gottlieb. 

Director.  Office  of  Watershed  Management. 
Department  of  Environmental  Protection. 
Commonwealth  of  Massachusetts,  Boston, 
MA. 

Parti 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

1.  During  the  period  beginning 
effective  date  and  lasting  through 
expiration,  the  permittee  is  authorized 
to  discharge  from  each  outfall  effluent 
from  construction  dewatering  facilities 
to  the  receiving  waters  of  the  respective 
States. 

a.  Such  discharges  shall  be  limited 
and  monitored  by  the  permittee  as 
specified  below: 


Discharge  limitations 


Effluent  characteristic 


Flow(MGD)  

TSS(mg/l)  

Oil  and  Grease(mg/1) '  

PH'  

Footnotes: 

'  Requirement  fof  the  State  Certification. 

2  Sarrples  shall  be  taken  only  when  discharging. 


Avg. 
monthly 


Max. 

daily 


Report 

501 
See  note  A.1.h. 
See  note  A.1.g. 


100 


Monitoring  requirements — 
measurement  2 


Frequency 


1/week 

1/week 
1/week 
1/week 


Sample  type 


Instantaneous  or 

continuous. 
Grab. 
Grab. 
Grab. 


b.  Massachusetts  and  Maine 

The  discharge  shall  not  cause 
objectionable  discoloration  of  the 
receiving  waters. 

New  Hampshire 

The  discharge  shall  not  cause  any 
discoloration  of  Class  A  receiving 
waters  or  any  visible  and  objectionable 
discoloration  of  Class  B  receiving 
waters. 

C.  There  shall  be  no  discharge  of 
floating  solids  or  visible  foam.  The 
discharge  shall  be  adequately  treated  to 
insure  that  the  effluent  remains  free 
from  pollutants  in  concentrations  or 
combinations  that  settle  to  form  harmful 
deposits,  float  as  foam,  debris,  scum  or 
other  visible  pollutants.  In  addition  for 
the  State  of  New  Hampshire  the 
discharge  shall  not  cause  the  naturally 
occurring  turbidity  in  Class  A  receiving 
waters  to  change  or  cause  the  naturally 
occurring  turbity  in  Class  B  waters  to  be 
increased  by  more  than  10  NTU. 

d.  The  effluent  limitations  are  based 
on  the  state  water  quality  standard  and 
are  certified  by  the  states. 

e.  Samples  taken  in  compliance  with 
the  monitoring  requirements  specified 
above  shall  be  taken  at  the  point  of 
discharge. 

f.  All  discharges  as  designated  in 
Section  II  of  Supplementary  Information 
shall  pass  through  settling  basins  or 
interceptor  structures  or  other  approved 
treatment  system  and  meet  the  effluent 
limitations  in  Part  I.A.I. a.  prior  to 
discharge  to  waters  of  the  states. 

g.  pH. 

Massachusetts 

The  pH  of  the  effluent  shall  not  be 
less  than  nor  greater  than  the  range 
given  for  the  receiving  water 
classifications,  unless  these  values  are 
exceeded  due  to  natural  causes.  The 
following  table  specifies  ranges  for 
Massachusetts: 


Classification 

Range 

B 

6.5-6.3 

SB   

6.5-8.5 

UMI 


Maine 

The  pH  range  in  both  freshwater  and 
saltwater  is  6.0  to  8.5  su.  unless 
established  on  a  case-by-case  basis  (By 
State  Policy). 

New  Hampshire 

The  pH  of  the  effluent  shall  not  be 
less  than  6.5  standard  units  (su)  nor 
greater  than  8.0  su  at  any  time  unless 
these  values  are  exceeded  due  to  natural 
causes. 

h.  Sampling  for  oil  and  grease  should 
only  be  required  if  a  periodic  inspection 


of  the  discharge  indicates  the  presence 
of  a  visible  sheen. 

i.  A  discharge  structure  shall  be 
constructed  if  necessary  to  protect  the 
erosion  of  the  bank  of  the  water  body. 

B.  Monitoring  and  Reporting 

Maine,  Massachusetts  and  New 
Hampshire 

Monitoring  results  obtained  during 
the  previous  month  shall  be 
summarized  on  separate  Discharge 
Monitoring  Report  Form(s)  and  shall  be 
kept  on-site  in  a  secured  place.  The 
reports  should  be  readily  available  for 
review  at  any  time  during  the  working 
hours  by  the  EPA  and  State  Officials. 
The  following  are  the  EPA  and  state 
addresses  for  any  notification  and 
communication. 

a.  NPDES  Program  (SPA),  Office  of 
Environmental  Stewardship, 
Environmental  Protection  Agency,  Post 
Office  Box  8127,  Boston,  MA  02114 

b.  Massachusetts  Division  of  Water 
Pollution  Control 

(1)  The  Regional  offices: 
Massachusetts  Department  of 

Environmental  Protection, 
Massachusetts  Division  of  Water 
Pollution  Control.  Western  Regional 
Office.  436  Dwight  St.,  Suite  402, 
Springfield.  MA  01101 

Massachusetts  Department  of 
Environmental  Protection, 
Massachusetts  Division  of  Water 

Pollution  Control,  Southeastern 
Regional  Office,  20  Riverside  Drive 
Lakeville,  MA  02346 

Massachusetts  Department  of 
Environmental  Protection 
Massachusetts  Division  of  Water 
Pollution  Control,  Northeastern 
Regional  Office.  10  Commerce  Way. 
Wobum.  MA  01801 

Massachusetts  Department  of 
Environmental  Protection. 

.  Massachusetts  Division  of  Water 
Pollution  Control.  Central  Regional 
Office.  75  Grove  Street,  Worcester, 
Massachusetts  01605 

(2)  Massachusetts  Department  of 
Environmental  Protection,  Office  of 
Watershed  Management,  40  Institute 
Road,  North  Grafton,  MA  01536. 

c.  Maine  Department  of  Environmental 
Protection 

State  of  Maine  Department  of 
Environmental  Protection,  Operation 
and  Maintenance  Division,  State  House, 
Station  17.  Augusta,  ME  04333. 

d.  New  Hampshire  Department  of 
Environmental  Services 

New  Hampshire  Department  of 
Environmental  Services,  Water  Supply 


and  Pollution  Control  Division,  Permits 
and  Compliance  Section;  P.O.  Box  95. 
Concord,  New  Hampshire  03302-0095. 

C.  Additional  General  Permit 
Conditions. 

1.  Notification  Requirements 

a.  Written  notification  of 
commencement  of  operations  including 
the  legal  names  and  addresses  of  the 
owrners  and  operator  and  the  locations, 
number  and  type  of  facilities  and/ or 
operations  covered  shall  be  submitted. 

(1)  For  existing  discharges  within  180 
days  after  the  effective  date  of  this 
permit,  by  operators  whose  facilities 
and/or  operations  are  discharging  into 
the  general  permit  area  on  the  effective 
date  of  the  permit;  or 

(2)  For  new  or  substantially  increased 
discharges  30  days  prior  to 
commencement  of  the  discharge  by 
operators  whose  facilities  and/or 
of>erations  commence  discharge 
subsequent  to  the  effective  date  of  this 
permit. 

b.  Operators  of  facilities  and/or 
operations  vrithin  the  general  permits 
area  who  fail  to  notify  the  Director  of 
their  intent  to  be  covered  by  this  general 
permit  and  do  not  obtain  written 
authorization  of  coverage  are  not 
authorized  under  this  general  permit  to 
discharge  from  those  facilities  into  the 
named  receiving  waters. 

2.  Termination  of  Operations 

Operators  of  facilities  and/or 
operators  authorized  under  this  permit 
shall  notify  the  Director  upon  the 
termination  of  discharges.  The  notice 
must  contain  the  name,  mailing  address, 
and  location  of  the  facility  for  which  the 
notification  is  submitted,  the  NTDES 
permit  number  for  the  water  treatment 
facility  discharge  identified  by  the 
notice,  and  an  indication  of  whether  the 
operator  of  the  discharge  has  changed. 
The  notice  must  be  signed  in 
accordance  with  the  signator)' 
requirements  of  40  CFR  122.22. 

3.  Renotification 

Upon  reissuance  of  a  new  general 
permit,  the  permittee  is  required  to 
notify  the  Director  of  the  intent  to  be 
covered  by  the  new  general  permit. 

4.  When  the  Director  May  Require 
Application  for  an  Individual  NPDES 
Permit 

a.  The  Director  may  require  any 
person  authorized  by  this  permit  to 
apply  for  and  obtain  an  individual 
NPDES  permit.  Any  interested  person 
may  petition  the  Director  to  take  such 
action.  Instances  where  an  individual 
permit  may  be  required  include  the 
following: 
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(1)  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

(2)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(3)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  of  practices  for  the  control  or 
abatement  of  pollutants  applicable  to 
the  point  source; 

(4)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(5)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved;  or 

(6)  The  point  source(s)  covered  by  this 
permit  no  longer: 

(a)Involves  the  same  volume  or 
substantially  similar  types  of  operations; 

(b)  Discharges  the  same  type  of 
wastes; 

(c)  Requires  the  same  effluent 
limitations  or  operating  conditions; 

(d)  Requires  tne  same  or  similar 
monitoring;  and 

(e)  In  the  opinion  of  the  Director  is 
more  appropriately  controlled  under  a 
general  permit  than  under  an  individual 
NPDES  permit. 

b.  The  Director  may  require  an 
individual  permit  only  if  the  permittee 
authorized  by  the  general  permit  has 
been  notified  in  writing  that  an 
individual  permit  is  required,  and  has 
been  given  a  brief  explanation  of  the 
reasons  for  this  decision. 

5.  When  an  Individual  NPDES  Permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  that 
owner  or  operator  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 

Part  II.  Standard  Conditions 

Section  A.  General  Requirements 
1.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Clean  Water  Act  and  is  grounds 
for  enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  applicatiort. 

a.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
CWA  for  toxic  pollutants  and  with 
standards  for  sewage  sludge  use  or 
disposal  established  under  Section  405 
(d)  of  the  CWA  within  the  time 
provided  in  the  regulations  that 
establish  these  standards- or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 


b.  The  CWA  provides  that  any  person 
who  violates  Sections  301.  302.  306. 
307.  308.  318,  or  405  of  the  CWA  or  any 
permit  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  under  Section  402,  or  any 
requirement  imposed  in  a  pretreatment 
program  approved  under  Sections  402 
(a)(3)  or  402  (b)(8)  of  the  CWA  is  subject 
to  a  civil  penalty  not  to  exceed  $25,000 
per  day  for  each  violation.  Any  person 
who  negligently  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $2,500  nor  more  than  $25,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  1  year,  or  both.  Any 
person  who  knowingly  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $5,000  nor  more  than  $50,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  3  years,  or  both.  Note: 
See  40  CFR  §  122.41(a)(2)  for  additional 
enforcement  criteria. 

c.  Any  person  may  be  assessed  an 
administrative  penalty  by  the 
Administrator  for  violating  Sections 
301. 302. 306. 307,  308.  318,  or  405  of 
the  CWA,  or  any  permit  condition  or 
limitation  implementing  "any  of  such 
sections  in  a  permit  issued  under 
Section  402  of  the  CWA.  Administrative 
penalties  for  Class  I  violations  are  not  to 
exceed  $10,000  per  violation,  with  the 
maximum  amount  of  any  Class  I  penalty 
assessed  not  to  exceed  $25,000. 
Penalties  for  Class  II  violations  are  not 
to  exceed  $10,000  per  day  for  each  day 
during  which  the  violation  continues, 
with  the  maximum  amount  of  any  Class 
II  penalty  not  to  exceed  $125,000. 

2.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance  does  not 
stay  any  permit  condition.  • 

3.  Duty  To  Provide  Information 
The  permittee  shall  furnish  to  the 

Regional  Administrator,  within  a 
reasonable  time,  any  information  which 
the  Regional  Administrator  niay  request 
to  determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  The 
permittee  shall  also  furnish  to  the 
Regional  Administrator,  upon  request, 
copies  of  records  required  to  be  kept  by 
this  permit. 

4.  Reopener  Clause 

The  Regional  Administrator  reserves 
the  right  to  make  appropriate  revisions 
to  this  permit  in  order  to  establish  any 


appropriate  effluent  limitations, 
schedules  of  compliance,  or  other 
provisions  which  may  be  authorized 
under  the  CWA  in  order  to  bring  all 
discharges  into  compliance  with  the 
CWA. 

5.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  311  of  the 
CWA,  or  Section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA). 

6.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
nor  any  exclusive  privileges. 

7.  Confidentiality  of  Information 

a.  In  accordance  with  40  CFR  Part  2, 
any  information  submitted  to  EPA 
pursuant  to  these  regulations  may  be 
claimed  as  confidential  by  the 
submitter.  Any  such  claim  must  be 
asserted  at  the  time  of  submission  in  the 
manner  prescriljed  on  the  application 
form  or  instructions  or,  in  the  case  of 
other  submissions,  by  stamping  the 
words  "confidential  business 
information"  on  each  page  containing 
such  information.  If  no  claim  is  made  at 
the  time  of  submission.  EPA  may  make 
the  information  available  to  the  public 
without  further  notice.  If  a  claim  is 
asserted,  the  information  will  be  treated 
in  accordance  with  the  procedures  in  40 
CFR  Part  2  (Public  Information). 

b.  Claims  of  confidentiality  for  the 
following  information  will  be  denied: 

(i)  The  name  and  address  of  any 
permit  applicant  or  permittee; 

(ii)  Permit  applications,  permits,  and 
effluent  data  as  defined  in  40  CFR 
§  2.302(a)(2). 

c.  Information  required  by  NPDES 
application  forms  provided  by  the 
Regional  Administrator  under  §  122.21 
may  not  be  claimed  confidential.  This 
includes  information  submitted  on  the 
forms  themselves  and  any  attachments 
used  to  supply  information  required  by 
the  forms. 

8.  Duty  To  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after  its 
expiration  date,  the  permittee  must 
apply  for  and  obtain  a  new  permit.  The 
permittee  shall  submit  a  new 
application  at  least  180  days  before  the 
expiration  date  of  the  existing  permit, 
unless  permission  for  a  later  date  has 
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been  granted  by  the  Regional 
Administrator.  (The  Regional 
Administrator  shall  not  grant 
permission  for  applications  to  be 
submitted  later  than  the  expiration  date 
of  the  existing  permit.) 

9.  State  Authorities 

Nothing  in  Part  122, 123,  or  124 
precludes  more  stringent  State 
regulation  of  any  activity  covered  by 
these  regulations,  whether  or  not  under 
an  approved  State  program. 

10.  Other  Laws 

The  issuance  of  a  permit  does  not 
authorize  any  injury  to  persons  or 
prof>erty  or  invasion  of  other  private 
rights,  nor  does  it  relieve  the  permittee 
of  its  obligation  to  comply  with  any 
other  applicable  Federal,  State,  and 
local  laws  and  regulations. 

Section  B.  Operation  and  Maintenance 
of  Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit  and  with 
the  requirements  of  storm  water 
pollution  prevention  plans.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  only  when 
the  operation  is  necessary'  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

2.  Need  to  Halt  or  Reduce  Not  a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

3.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  or  sludge  use  or  disposal 
in  violation  of  this  permit  which  has  a 
reasonable  likelihood  of  adversely 
affecting  human  health  or  the 
environment. 

4.  Bypass 

a.  Definitions. 

(1)  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property. 


damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

b.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Paragraphs  B.  4.c  and  4.d 
of  this  section. 

c.  Notice. 

(1)  Anticipated  bypass. 

If  the  permittee  knows  in  advance  of 
the  need  for  a  bypass,  it  shall  submit 
prior  notice,  if  possible  at  least  ten  days 
before  the  date  of  the  bypass. 

(2)  Unanticipated  bypass. 

The  permittee  shall  submit  notice  of 
an  unanticipated  bypass  as  required  in 
Paragraph  D.l.e  (24-hour  notice). 

d.  Prohibition  of  bypass. 

(1)  Bypass  is  prohibited,  and  the 
Regional  Administrator  may  take 
enforcement  action  against  a  permitttje 
for  bypass,  unless; 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(c)(i)  The  permittee  submitted  notices 
as  required  under  Paragraph  4.c  of  this 
section. 

(ii)  The  Regional  Administrator  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  three  conditions  listed 
above  in  Paragraph  4.d  of  this  section. 

5.  Upset 

a.  Definition.  "Upset"  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporar>'  non- 
compliance with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  treatment  facilities,  inadequate 


treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

b.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of 
Paragraph  B.S.c  of  this  section  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

c.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operatmg  logs,  or 
other  relevant  evidence  that; 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  a.s  required  in  Paragraphs  D 
l.a  and  l.e  (24-hour  notice):  and 

(4)  The  permittee  compHed  with  any 
remedial  measures  required  under  B.3. 
above. 

d.  Burden  of  proof  In  anv 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof 

Section  C.  Monitoring  and  Records 

1.  Monitoring  and  Records 

a  Samples  and  measurements  taken 
for  the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

b.  Except  for  records  of  monitonng 
information  required  by  this  permit 
related  to  the  permittee'*  sewage  sludge 
use  and  disposal  activities,  which  shall 
be  retained  for  a  period  ot  at  least  five 
vears  (or  longer  as  required  by  40  CFR 
Part  503).  the  permittee  shall  rptain 
records  of  al!  monitoring  information, 
including  all  calibration  and 
maintenance  records  and  all  onginal 
strip  chart  recordings  for  contmuous 
monitoring  instrumentation,  copies  of 
all  reports  required  by  thi«  permit,  and 
records  of  all  data  used  to  complete  the 
application  for  this  permit,  for  a  period 
of  at  least  3  years  from  the  date  of  the 
sample,  measurement,  report  or 
application  except  for  the  information 
concerning  storm  water  discharges 
which  must  be  retained  for  a  total  of  6 
vears.  This  retention  period  may  be 
extended  by  request  of  the  Regional 
Administrator  at  any  time. 

c.  Records  of  monitoring  information 
shall  include: 
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(1)  The  dale,  exact  place,  and  time  of 
sampling  or  measurements: 

(2)  The  individual(s)  who  performed 
the  sampling  or  measurements; 

(3)  The  date(s)  analyses  were 
performed; 

(4)  The  individuaUs)  who  performed 
the  analyses: 

(5)  The  analytical  techniques  or 
methods  used;  and 

(6)  The  results  of  such  analyses. 

d.  Monitoring  results  must  be 
conducted  according  to  test  procedures 
approved  under  40  CFR  Part  136  or.  in 
the  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  Part  136  unless 
otherwise  specified  in  40  CFR  Part  503. 
unless  other  test  procedures  have  been 
specified  in  the  permit. 

e.  The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  he  punished  by 
a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  both.  If  a  conviction  of  a  person  is  for 
a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  is  a  fine  of  not 
more  than  $20,000  per  day  of  violation, 
or  by  imprisonment  of  not  more  than  4 
years,  or  both. 

2.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Regional  Administrator,  or  an 
authorized  representative  (including  an 
authorized  contractor  acting  as  a 
representative  of  the  Administrator), 
upon  presentation  of  credentials  and 
other  documents  as  may  be  required  by 
law.  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit:  and 

a.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Clean  Water  Act.  any 
substances  or  parameters  at  any 
location. 

Section  D.  Reporting  Requirements 

1.  Reporting  Requirements 

a.  Planned  changes.  The  permittee 
shall  give  notice  to  the  Regional 


Administrator  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

(1)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR 

§  122.29(b);  or 

(2)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  to  the 
effluent  limitations  in  the  permit,  nor  to 
the  notification  requirements  under  40 
CFR  §  122.42(a)(1). 

(3)  The  alteration  or  addition  results 
in  a  significant  change  in  the  permittee's 
sludge  use  or  disposal  practices,  and 
such  alteration,  addition  or  change  may 
justify  the  application  of  permit 
conditions  different  from  or  absent  in 
the  existing  permit,  including 
notification  of  additional  use  or  disposal 
sites  not  reported  during  the  permit 
application  process  or  not  reported 
pursuant  to  an  approved  land 
application  plan. 

b.  Anticipated  noncompliance.  The 
permittee  shall  give  advance  notice  to 
the  Regional  Administrator  of  any 
planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

c.  Transfers.  This  permit  is  not 
transferable  to  any  person  except  after 
notice  to  the  Regional  Administrator. 
The  Regional  Administrator  may  require 
modification  or  revocation  and 
reissuance  of  the  permit  to  change  the 
name  of  the  permittee  and  incorporate 
such  other  requirements  as  may  be 
necessary  under  the  Clean  Water  Act. 
(See  §  122.61;  in  some  cases, 
modification  or  revocation  and 
reissuance  is  mandatory.) 

d.  Monitoring  reports.  Monitoring 
results  shall  be  reported  at  the  intervals 
specified  elsewhere  in  this  permit. 

(1)  Monitoring  results  must  be 
reported  on  a  Discharge  Monitoring 
Report  (DMR)  or  forms  provided  or 
specified  by  the  Regional  Administrator 
for  reporting  results  of  monitoring  of 
sludge  use  or  disposal  practices. 

(2)  If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  the  permit  using  test  procedures 
approved  under  40  CFR  Part  136  or.  in 
the  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  Part  136  unless 
otherwise  specified  in  40  CFR  Part  503. 
or  as  specified  in  the  permit,  the  results 
of  this  monitoring  shall  be  included  in 
the  calculation  and  reporting  of  the  data 
submitted  in  the  DMR  or  sludge 


reporting  form  specified  by  the  Regional 
Administrator. 

(3)  Calculations  for  all  limitations 
which  require  averaging  of 
measurements  shall  utilize  an 
arithmetic  mean  unless  otherwise 
specified  by  the  Regional  Administrator 
in  the  permit. 

e.  Twenty-four  hour  reporting. 

(1)  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances. 

A  written  submission  shall  also  be 
provided  within  5  days  of  the  time  the   - 
permittee  becomes  aware  of  the 
circumstances.  The  written  submission 
shall  contain  a  description  of  the 
noncompliance  and  its  cause;  the  period 
of  noncompliance,  including  exact  dates 
and  times,  and  if  the  noncompliance  has 
not  been  corrected,  the  anticipated  time 
it  is  expected  to  continue;  and  steps 
taken  or  planned  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the 
noncompliance. 

(2)  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours  under  this  paragraph. 

(a)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit.  (See  §  122.41(g)) 

(b)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit. 

(c)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Regional 
Administrator  in  the  permit  to  be 
reported  within  24  hours.  (See 

§  122.44(g)) 

(3)  The  Regional  Administrator  may 
waive  the  written  report  on  a  case-by- 
case  basis  for  reports  under  Paragraph 
D.l.e  if  the  oral  report  has  been  received 
within  24  hours. 

f.  Compliance  Schedules.  Reports  of 
compliance  or  noncompliance  with,  or 
any  progress  reports  on.  interim  and 
final  requirements  contained  in  any 
compliance  schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date. 

g.  Other  noncompliance.  The 
permittee  shall  report  all  instances  of 
noncompliance  not  reported  under 
Paragraphs  D.l.d.  D.l.e  and  D.l.f  of  this 
section,  at  the  time  monitoring  reports 
are  submitted.  The  reports  shall  contain 
the  information  listed  in  Paragraph 
D.l.e  of  this  section. 

h.  Other  information.  Where  the 
permittee  becomes  aware  that  it  failed  to 
submit  any  relevant  facts  in  a  permit 
application,  or  submitted  incorrect 
information  in  a  permit  application  or 
in  any  report  to  the  Regional 
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Administrator,  it  shall  promptly  submit 
such  facts  or  information. 

2.  Signatory  Requirement 

a.  All  applications,  reports,  or 
information  submitted  to  the  Regional 
Administrator  shall  be  signed  and 
certified.  (See  §122.22) 

b.  The  CWA  provides  that  any  person 
who  knowingly  makes  any  false 
statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
monitoring  reports  or  reports  of 
compliance  or  non-compliance  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation, 
or  by  imprisonment  for  not  more  than 

6  months  per  violation,  or  by  both. 

3.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  Paragraph  A.8. 
above,  all  reports  prepared  in 
accordance  with  the  terms  of  this  permit 
shall  be  available  for  public  inspection 
at  the  offices  of  the  State  water  pollution 
control  agency  and  the  Regional 
Administrator.  As  required  by  the  CWA, 
effluent  data  shall  not  be  considered 
confidential.  Knowingly  making  any 
false  statement  on  any  such  report  may 
result  in  the  imposition  of  criminal 
penalties  as  provided  for  in  Section  309 
of  the  CWA. 

Section  E.  Other  Conditions. 

1.  Definitions  for  purposes  of  this 
permit  are  as  follows: 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or  an 
authorized  representative. 

Applicable  standards  and  limitations 
means  all  State,  interstate,  and  Federal 
standards  and  limitations  to  which  a 
"discharge"  or  a  related  activity  is 
subject  to,  including  water  quality 
standards,  standards  of  performance, 
toxic  effluent  standards  or  prohibitions, 
"best  management  practices,"  and 
pretreatment  standards  under  sections 
301. 302, 303, 304, 306,  307,  308.  403, 
and  405  of  CWA. 

Application  means  the  EPA  standard 
national  forms  for  applying  for  a  permit, 
including  any  additions,  revisions  or 
modifications  to  the  forms;  or  forms 
approved  by  EPA  for  use  in  "approved 
States,"  including  any  approved 
modifications  or  revisions. 

Average — The  arithmetic  mean  of 
values  taken  at  the  frequency  required 
for  each  parameter  over  the  specified 
period.  For  total  and/or  fecal  coliforms, 
the  average  shall  be  the  geometric  mean. 

Average  monthly  discharge  limitation 
means  the  highest  allowable  average  of 


"daily  discharges"  over  a  calendar 
month,  calculated  as  the  sum  of  all  daily 
discharges  measured  during  a  calendar 
month  divided  by  the  number  of  daily 
discharges  measured  during  that  month. 

Average  weekly  discharge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  calendar 
week,  calculated  as  the  sum  of  all  daily 
discharges  measured  during  a  calendar 
week  divided  by  the  number  of  daily 
discharges  measured  during  that  week. 

Best  Management  Practices  (BMPs) 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  "waters  of  the  United 
States."  BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  or  drainage  ft'om  raw  material 
storage. 

Best  Professional  Judgement  (BPf) 
means  a  case-by-case  determination  of 
Best  Practicable  Treatment  (BPT),  Best 
Available  Treatment  (BAT)  or  other 
appropriate  standard  based  on  an 
evaluadon  of  the  available  technology  to 
achieve  a  particular  pollutant  reduction. 

Composite  Sample — A  sample 
consisting  of  a  minimum  of  eight  grab 
samples  collected  at  equal  intervals 
during  a  24-houu'  period  (or  lesser 
period  as  specified  in  the  section  on 
Monitoring  and  Reporting)  and 
combined  proportional  to  flow,  or  a 
sample  continuously  collected 
proportionally  to  flow  over  that  same 
time  period. 

Continuous  Discharge  means  a 
"discharge"  which  occurs  writhout 
interruption  throughout  the  operating 
hours  of  the  facility  except  for 
infrequent  shutdowns  for  maintenance, 
process  changes,  or  similar  activities. 

CWA  or  "The  Act"  means  the  Clean 
Water  Act  (formerly  referred  to  as  the 
Federal  Water  Pollution  Control  Act  or 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972)  Pub.  L.  92-500, 
as  amended  by  Pub.  L.  95-217,  Pub.  L. 
95-576,  Pub.  L.  96-483  and  Pub.  L.  97- 
117;  33  U.S.C.  §§  1251  et  seq. 

Daily  Discharge  means  the  discharge 
of  a  pollutant  measured  during  a 
calendar  day  or  any  24-hour  period  that 
reasonably  represents  the  calendar  day 
for  purposes  of  sampling.  For  pollutants 
with  limitations  expressed  in  units  of 
mass,  the  daily  discharge  is  calculated 
as  the  total  mass  of  the  pollutant 
discharged  over  the  day.  For  pollutants 
with  limitations  expressed  in  other 
units  of  measurements,  the  daily 
discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
day. 


Director  means  the  person  authorized 
to  sign  NPDES  permits  by  EPA  and/ or 
the  State. 

Discharge  Monitoring  Report  Form 
(DMR)  means  the  EPA  standard  national 
form,  including  any  subsequent 
additions,  revisions,  or  modifications, 
for  the  reporting  of  self-monitoring 
results  by  permittees.  DMRs  must  be 
used  by  "approved  States"  as  well  as  by 
EPA.  EPA  will  supply  DMRs  to  any 
approved  State  upon  request.  The  EPA 
national  forms  may  be  modified  to 
substitute  the  State  Agency  name, 
address,  logo,  and  other  similar 
information,  as  appropriate,  in  place  of 
EPAs. 

Discharge  of  a  pollutant  means: 

(a)  Any  addition  of  any  "pollutant"  or 
combination  of  pollutants  to  "waters  of 
the  United  States"  from  any  "point 
source,"  or 

(b)  Any  addition  of  any  pollutant  or 
combination  of  pollutants  to  the  waters 
of  the  "contiguous  zone"  or  the  ocean 
from  any  point  source  other  than  a 
vessel  or  other  floating  craft  which  is 
being  used  as  a  means  of  transportation. 

This  definition  includes  additions  of 
pollutants  into  waters  of  the  United 
States  from:  surface  runoff  which  is 
collected  or  channelled  by  man; 
discharges  through  pipes,  sewers,  or 
other  conveyances  owned  by  a  State. 
municif>ality,  or  other  person  which  do 
not  lead  to  a  treatment  works:  and 
discharges  through  pipes,  sewers,  or 
other  conveyances  leading  into  privately 
owned  treatment  works. 

This  term  does  not  include  an 
addition  of  pollutants  by  any  "indirect 
discharger." 

Effluent  limitation  means  any 
restriction  imposed  by  the  Director  on 
quantities,  discharge  rates,  and 
concentrations  of  "pollutants"  which 
are  "discharged"  from  "point  sources' 
into  "waters  of  the  United  States."  the 
waters  of  the  "contiguous  zone."  or  the 
ocean. 

Effluent  limitations  guidelines  mean* 
a  regulation  published  by  the 
Administrator  under  Section  304fb)  of 
CWA  to  adopt  or  revise  "effluent 
limitations." 

EPA  means  the  United  States 
"Envirormiental  Protection  Agency." 

Grab  Sample — An  individual  sample 
collected  in  a  f)eriod  of  less  than  15 
minutes. 

Hazardous  Substance  means  any 
substance  designated  under  40  CFR  Part 
116  pursuant  to  Section  311  of  CWA. 

Maximum  daily  discharge  limitation 
means  the  highest  allowable  "daily 
discharge." 

Municipality  means  a  city.  town, 
borough,  county,  parish,  district, 
association,  or  other  public  body  created 
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by  of  under  State  law  and  having 
jurisdiction  over  disposal  or  sevkfage, 
industrial  wastes,  or  other  wastes,  or  an 
Indian  tribe  or  an  authorized  Indian 
tribe  organization,  or  a  designated  and 
approved  management  agency  under 
section  208  of  CVVA. 

National  Pollutant  Discharge 
Elimination  System  means  the  national 
program  for  issuing,  modifying, 
revoking  and  reissuing,  terminating, 
monitoring  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements,  under  sections  307,  402, 
318,  and  405  of  CWA.  The  term 
includes  an  "approved  program." 

New  discharger  means  any  building, 
structure,  facility,  or  installation: 

(a)  From  which  there  is  or  may  be  a 
"discharge  of  pollutants"; 

(b)  That  did  not  commence  the 
"discharge  of  pollutants"  at  a  particular 
"site"  prior  to  August  13,  1979; 

(c)  Which  is  not  a  "new  source";  and 

(d)  Which  has  never  received  a  finally 
effective  NPDES  permit  for  discharges  at 
that  "site". 

This  definition  includes  an  "indirect 
discharger"  which  commences 
discharging  into  "waters  of  the  United 
States"  after  August  13,  1979.  It  also 
includes  any  existing  mobile  point 
source  (other  than  an  offshore  or  coastal 
oil  and  gas  exploratory  drilling  rig  or  a 
coastal  oil  and  gas  developmental 
drilling  rig)  such  as  a  seafood  processing 
rig.  seafood  processing  vessel,  or 
aggregate  plant,  that  begins  discharging 
at  a  "site"  for  which  it  does  not  have  a 
permit;  and  any  offshore  or  coastal 
mobile  oil  and  gas  exploratory  drilling 
rig  or  coastal  mobile  oil  and  gas 
developmental  drilling  rig  that 
commences  the  discharge  of  pollutants 
after  August  13,  1979,  at  a  "site"  under 
EPA's  permitting  jurisdiction  for  which 
it  is  not  covered  by  an  individual  or 
general  permit  and  which  is  located  in 
an  area  determined  by  the  Regional 
Administrator  in  the  issuance  of  a  final 
permit  to  be  an  area  of  biological 
concern.  In  determining  whether  an  area 
is  an  area  of  biological  concern,  the 
Regional  Administrator  shall  consider 
the  factors  specified  in  40  CFR 
125. 122. (a)  (1)  through  (10). 

An  offshore  or  coastal  mobile 
exploratory  drilling  rig  or  coastal  mobile 
developmental  drilling  rig  will  be 
considered  a  "new  discharger"  only  for 
the  duration  of  its  discharge  in  an  area 
of  biological  concern. 

New  source  means  any  building, 
structure,  facility,  or  installation  from 
which  there  is  or  may  be  a  "discha.i^e 
of  pollutants,"  the  construction  of 
which  commenced: 


(a)  After  promulgation  of  standards  of 
performance  under  Section  306  of  CWA 
which  are  applicable  to  such. 

(b)  After  proposal  of  standards  of 
performance  in  accordance  with  Section 
306  of  CWA  which  are  applicable  to 
such  source,  but  only  if  the  standards 
are  promulgated  in  accordance  with 
Section  306  within  120  days  of  their 
proposal. 

NPDES  means  "National  Pollutant 
Discharge  Elimination  System." 

Non-Contact  Cooling  Water  is  water 
used  to  reduce  temperature  which  does 
not  come  in  direct  contact  with  any  raw 
material,  intermediate  product,  a  waste 
product  or  finished  product. 

Owner  or  operator  means  the  owner 
or  operator  of  any  "facility  or  activity" 
subject  to  regulation  under  the  NPDES 
programs. 

Permit  means  an  authorization, 
license,  or  equivalent  control  document 
issued  by  EPA  or  an  "approved  State." 

Person  means  an  individual, 
association,  partnership,  corporation, 
municipality.  State  or  Federal  agency,  or 
an  agent  or  employee  thereof. 

Point  source  means  any  discernible, 
confined,  and  discrete  conveyance, 
including  but  not  limited  to  any  pipe, 
ditch,  channel,  turmel,  conduit,  well, 
discrete  fissure,  container,  rolling  stock, 
concentrated  animal  feeding  operation, 
vessel,  or  other  floating  craft,  from 
which  pollutants  are  or  may  be 
discharged.  This  term  does  not  include 
return  flows  from  irrigated  agriculture. 

Pollutant  means  dredged  spoil,  solid 
waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  radioactive 
materials  (except  those  regulated  under 
the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2011  et  seq.)).  heat, 
wrecked  or  discarded  equipment,  rock, 
sand,  cellar  dirt  and  industrial, 
municipal,  and  agricultural  waste 
discharged  into  water.  It  does  not  mean: 

(a)  Sewage  from  vessels;  or 

(b)  Water,  gas,  or  other  material  which 
is  injected  into  a  well  to  facilitate 
production  of  oil  or  gas,  or  water 
derived  in  association  with  oil  and  gas 
production  and  disposed  of  in  a  well,  if 
the  well  used  either  to  facilitate 
production  or  for  disposal  purposes  is 
approved  by  authority  of  the  State  in 
which  the  well  is  located,  and  if  the 
State  determines  that  the  injection  or 
disposal  will  not  result  in  the 
degradation  of  ground  or  surface  water 
resources. 

Primary  industry  category  means  any 
industry  category  listed  in  the  NRDC 
settlement  agreement  [Natural 
Resources  Defense  Council  et  al.  v. 
Train.  8  E.R.C.  2120  (D.D.C.  1976), 


modified  12  E.R.C.  1833  (D.D.C.  1979)); 
also  listed  in  Appendix  A  of  40  CFR 
Part  122. 

Process  wastewater  means  any  water 
which,  during  manufacturing  or 
processing,  comes  into  direct  contact 
with  or  results  from  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished  product,  byproduct,  or 
waste  product. 

Regional  Administrator  means  the 
Regional  Administrator,  EPA,  Region  I, 
Boston,  Massachusetts. 

State  means  any  of  the  3  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Secondary  Industry  Category  means 
any  industry  category  which  is  not  a 
"primary  industry  category." 

Toxic  pollutant  means  any  pollutant 
listed  as  toxic  in  Appendix  D  of  40  CFR 
Part  122,  under  Section  307(a)(1)  of 
CWA. 

Uncontaminated  storm  water  is 
precipitation  to  which  no  pollutants 
have  been  added  and  has  not  come  into 
direct  contact  with  any  raw  material, 
intermediate  product,  waste  product  or 
finished  product. 

Wafers  of  the  United  States  means: 

(a)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(b)  All  interstate  waters,  including 
interstate  "wetlands." 

(c)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  "wetlands,"  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds  the  use,  degradation,  or 
destruction  of  which  would  affect  or 
could  affect  interstate  or  foreign 
commerce  including  any  such  waters: 

(1)  Which  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or 

(3)  Which  are  used  or  could  be  used 
for  industrial  purposes  by  industries  in 
interstate  commerce; 

(d)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  this  definition; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  {a)-(d)  of  this  definition; 

(f)  The  territorial  sea;  and 

(g)  "Wetlands"  adjacent  to  waters 
(other  than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs  (a)- 
(0  of  this  definition. 

Whole  Effluent  Toxicity  (WET)  means 
the  aggregate  toxic  effect  of  an  effluent 
measured  directly  by  a  toxicity  test. 
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Wetlands  means  those  areas  that  are 
inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support, 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  simileur 
areas. 

2.  Abbreviations  when  used  in  this 
permit  are  defined  below: 
cu.  M/day  or  M3/day — cubic  meters  per 

day 
mg/1 — milligrams  per  liter 
ug/1 — micrograms  per  liter 
lbs/day — pounds  per  day 
kg/day — kilograms  per  day 
Temp.  "C — temp)erature  in  degrees 

Centigrade 
Temp.  'F — temperature  in  degrees 

Fahrenheit 
Turb. — turbidity  measured  by  the 

Nephelometric  Method  (NTU) 
pH — a  measure  of  the  hydrogen  ion 

concentration 
CFS — cubic  feet  per  second 
MGD — million  gallons  per  day 
Oil  &  Grease — Freon  extractable 

material 
ml/1 — milliliter(s)  per  liter 
CI2 — total  residual  chlorine 

IFR  Doc.  96-10813  Filed  4-30-96;  8:^5  am] 
BILUNG  CODE  66M-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2128] 

Petitions  for  Reconsideration, 
Clarification  and  Stay  of  Actions  In 
Rulemaking  Proceedings 

April  17,  1996. 

Petitions  for  reconsideration, 
clarification  and  stay  have  been  filed  in 
the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  available  fore  viewing 
and  copying  in  Room  239,  1919  M 
Street,  N.W.,  Washington.  D.C.  or  may 
be  purchased  from  the  Commission's 
copy  contractor  ITS,  Inc.  (202)  857- 
3800.  Opposition  to  this  petition  must 
be  filed  May  7, 1996.  See  Section 
1.4(b)(lJ  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Petition  for  Declaratory  Ruling 

by  the  Inmate  Calling  Services 

Providers  Task  Force  (RM-8181). 

Number  of  Petitions  Filed:  2. 
Subject:  Amendment  of  Section 

73.202(b),  Table  of  Allotments,  FM 


Broadcast  Stations.  (Farmington, 
Crass  Valley,  Jackson  Linden, 
Placerville  and  Fair  Oaks,  California 
and  Carson  City  and  Sun  Valley, 
Nevada)  (MM  Docket  No.  90-189, 
RM-6904,  RM-7114,  RM-7186,  RM- 
7415,  RM-7298).  Number  of  Petitions 
Filed:  1. 

Subject:  Implementation  of  Sections  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992— Rate  Regulation  (MM  Docket 
No.  93-215).  Adoption  of  a  Uniform 
Accounting  System  for  Provision  of 
Regulated  Cable  Service  (CS  II>ocket 
No.  94-28).  Number  of  Petitions 
Filed:  2. 

Subject:  Amendment  of  the 
Commission's  Rules  to  Establish 
Rules  and  Policies  Pertaining  to  a 
Mobile  Satellite  Service  in  the  1610 — 
1626.5/2483.5—2500  MHz  Frequency 
Band  (CC  Docket  No.  92-166). 
Number  of  Petitions  Filed:  3. 

Subject:  Streamlining  the  Commission's 
Antenna  Structure  Clearance  and 
Revision  of  Part  17  of  the 
Commission's  Rules  Concerning 
Construction.  Marking,  and  Lighting 
of  Antenna  Structures  (WT  Docket 
No.  95-5).  Number  of  Petitions  Filed: 
2. 

Subject:  Toll  Free  Service  Access  Codes 
(CC  Docket  No.  95-155).  Number  of 
Petitions  Filed:  1. 

Federal  Communications  Commission. 

Wiiliam  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  96-9746  Filed  4-30-96:  8:45  am] 

BILLING  CODE  •712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Andrew  Friedman,  M.D.,  Harvard 
Medical  School 

Based  on  a  report  from  Harvard 
Medical  School  and  Dr.  Friedman's 
admission,  ORI  found  that  Andrew 
Friedman,  M.D.,  former  Harvard 
Medical  School  Associate  Professor  of 
Obstetrics,  Gynecology,  and 
Reproductive  Biology  at  the  Brigham 
and  Women's  Hospital,  committed 
scientific  misconduct  by  falsifying  and 
fabricating  data  in  research  supported  in 


part  by  a  Public  Health  Service  (PHS) 
grant  to  the  Brigham  and  Women's 
Hospital  General  Clinical  Research 
Center. 

Between  1992  and  1995,  Dr.  Friedman 
altered  and  fabricated  information  in 
permanent  p>atient  medical  records  and 
notes  by  changing  dates,  changing  and 
adding  text,  and  fabricating  notes  for 
clinical  visits  that  did  not  occur.  Dr. 
Friedman  admitted  that  he  had  falsified 
and  fabricated  approximately  80  percent 
of  the  data  in  research  reports  published 
in  Fertility  and  Sterility  (Friedman.  A.I. 
and  Thomas,  P.P.  "Gonadotrophin- 
releasing  hormone  agonist  plus 
estrogen-progestin  'add-back'  therapy 
for  endometriosis-related  pelvic  pain." 
Fertility  and  Sterility  30:236-41,  1993.). 
in  Obstetrics  and  Gynecology 
(Friedman,  A.J.  and  Thomas  P.P.  "Does 
low-dose  combination  oral 
contraceptive  use  affect  uterine  size  or 
menstrual  flow  in  premenopausal 
women  with  leiomyomas?"  Obstetrics 
and  Gynecology,  pp.  631-635.  1995). 
and  in  an  unpublished  manuscript. 

Dr.  Friedman  has  entered  into  a 
Voluntary  Exclusion  Agreement  with 
ORI  in  which  he  has  voluntarily  agreed: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for.  or  involvement 
in,  nonprocurement  transactions  (e.g.. 
grants  and  cooperative  agreements)  of 
the  United  States  Government,  as 
defined  in  45  C.F.R.  Part  76  and  48 
CFR.  Subparts  9.4  and  309.4 
(Debarment  Regulations)  for  a  period  of 
\hiee  (3)  years  beginning  April  19,  1996; 

(2)  That  for  a  period  of  two  (2)  years 
immediately  following  the  three  (3)  year 
voluntary  exclusion  above,  any 
institution  that  submits  an  application 
for  PHS  support  for  a  research  project 
on  which  Dr.  Friedman's  participation 
is  proposed  or  that  uses  him  in  any 
capacity  on  PHS  supported  research 
must  concurrently  submit  a  plan  for 
supervision  of  his  duties:  the 
supervisory  plan  must  be  designed  to 
ensure  the  scientific  integrity  of  Dr. 
Friedman's  research  contribution,  and 
the  institution  must  submit  a  copy  of 
the  plan  to  ORI;  and 

(3)  To  exclude  himself  from  ser\'ing  in 
any  advisory  capacity  to  PHS.  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant  for 
a  period  of  three  (3)  years  beginning 
April  19,  1996. 

The  voluntary  exclusion  in  (1)  above 
shall  not  apply  to  Dr.  Friedman's  future 
training  or  practice  of  clinical  medicine 
whether  as  a  medical  student,  resident, 
fellow,  or  licensed  practitioner,  as  the 
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case  may  be,  unless  that  practice 
involves  research  or  research  training. 

A  statement  retracting  the  article 
entitled  "Gonadotrophin-releasing 
hormone  agonist  plus  estrogen-progestin 
"add-back"  therapy  for  endometriosis- 
related  pelvic  pain.'"  (Fertility  and 
Sterility  30:236-41.  1993)  has  been 
published  in  Fertility  and  Sterility 
(65(1):211,  January  1996).  and  a 
statement  retracting  the  article  entitled 
"Does  low-dose  combination  oral 
contraceptive  use  affect  uterine  size  or 
menstrual  flow  in  premenopausal 
women  with  leiomyomas?"'  (Obstetrics 
and  Gynecology,  pp.  631-635,  1995)  has 
been  published  in  Obstetrics  and 
Gynecology  {85(5):728.  November  1995). 
FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville.  MD  20852. 
Oiris  B.  Pascal. 

Acting  Director,  Office  of  Research  Integrity. 
IFR  Doc.  96-10731  Filed  4-30-96;  Sr-JS  am) 
BILUNO  CODE  4160-17-P 


Centers  for  Disease  Control  and 
Prevention  and  Agency  for  Toxic 
Substances  and  Disease  Registry 

[Announcement  703] 

Public  Health  Conference  Support 
Grant  Program 


UMI 


Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announce  the  availability  of 
funds  in  fiscal  year  (FY)  1997  for  the 
Public  Health  Conference  Support  Grant 
Program.  CDC  and  ATSDR  are 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  ""Healthy  People  2000."  a 
national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality 
of  life.  This  announcement  is  related  to 
all  of  the  Healthy  People  2000  priority 
areas,  except  HIV  Infection.  (An 
announcement  for  HIV  entitled.  "Public 
Health  Conference  Support  Cooperative 
Agreement  Program  for  Human 
Immunodeficiency  Virus  (HIV) 
Prevention"  will  be  published.)  (For 
ordering  a  copy  of  '"Healthy  People 
2000,""  see  the  Section  ""Where  To 
Obtain  Additional  Information."') 

Authority 

The  CDC  program  is  authorized  under 
Section  301  [42  U.S.C.  241)  and  Section 
310  (42  U.S.C.  242n|  of  the  Public 
Health  Service  Act.  The  ATSDR 
program  is  authorized  under  Sections 


104(i)(14)and(15)ofthe 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended.  [42 
U.S.C.  9604  (i)(14)  and  (15)]. 

Smoke-Free  Workplace 

CDC  and  ATSDR  strongly  encourage 
all  grant  recipients  to  provide  a  smoke- 
free  workplace  and  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

CDC  eligible  applicants  include 
public  and  private  (e.g..  community- 
based,  national  and  regional) 
organizations,  nonprofit  and  for-profit 
organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
State  and  local  governments  or  their 
bona  fide  agents,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority  and/or  women-owned 
businesses  are  eligible  for  these  grants. 

ATSDR  eligible  applicants  are  the 
official  public  health  agencies  of  the 
States,  or  their  bona  fide  agents.  This 
includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Island,  the 
Republic  of  Palau,  and  federally 
recognized  Indian  tribal  governments. 
State  organizations,  including  State 
universities.  State  colleges,  and  State 
research  institutions,  must  establish  that 
they  meet  their  respective  State's 
legislature  definition  of  a  State  entity  or 
political  subdivision  to  be  considered 
an  eligible  applicant. 

Availability  of  Funds 

Approximately  $500,000  from  CDC  is 
expected  to  be  available  in  FY  1997  to 
fund  approximately  25-30  awards.  The 
awards  range  from  $1,000  to  $30,000 
with  the  average  award  being 
approximately  $15,000.  The  awards  will 
be  made  for  a  12-month  budget  and 
project  period.  The  funding  estimates 
may  vary  and  are  subject  to  change, 
based  on  the  availability  of  funds. 
ATSDR  expects  to  have  approximately 
$50,000  available  in  FY  1997  to  fund 
approximately  6  awards.  It  is  expected 
that  the  average  award  will  be  $8,000, 
ranging  from  $5,000  to  $10,000. 
Applications  requesting  more  than 


$10,000  will  be  given  a  lesser  priority 
and  will  be  subject  to  the  availability  of 
funds.  The  awards  will  be  made  for  a 
12-month  budget  and  project  period. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Use  of  Funds 

•  CDC  and  ATSDR  funds  may  be  used 
for  direct  cost  expenditures:  salaries, 
speaker  fees,  rental  of  necessary 
equipment,  registration  fees,  and 
transportation  costs  (not  to  exceed 
economy  class  fare)  for  non-Federal 
employees. 

•  CDC  and  ATSDR  funds  may  NOT 
be  used  for  the  purchase  of  equipment, 
payments  of  honoraria,  alterations  or 
renovations,  organizational  dues, 
entertainment  or  personal  expenses, 
cost  of  travel  and  payment  of  a  Federal 
employee,  nor  per  diem  or  expenses 
other  than  local  mileage  for  local 
participants. 

•  CDC  and  ATSDR  funds  may  NOT 

be  used  for  reimbursement  of  indirect 
costs. 

•  Although  the  practice  of  handing 
out  novelty  items  at  meetings  is  often 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs. 
Federal  funds  CANNOT  be  used  for  this 
purpose. 

•  CDC  and  ATSDR  funds  may  be  used 
for  only  those  parts  of  the  conference 
specifically  supported  by  CDC  as 
documented  in  the  grant  award. 

•  CDC  and  ATSDR  will  NOT  fund 
100%  of  any  conference  proposed  under 
this  announcement. 

Purpose 

The  purpose  of  the  CDC  and  ATSDR 
conference  support  grants  is  to  provide 
PARTIAL  support  for  specific  non- 
Federal  conferences  in  the  areas  of 
health  promotion  and  disease 
prevention  information/education 
prowams,  (EXCEPT  HIV  INFECTION.) 

CDC  applications  are  being  solicited 
for  conferences  on;  (1)  Chronic  disease 
prevention;  (2)  Infectious  disease 
prevention;  (3)  Control  of  injury  or 
disease  associated  with  environmental, 
home,  and  work-place  hazards;  (4) 
Environmental  health;  (5)  Occupational 
safety  and  health;  (6)  Control  of  risk 
factors  such  as  poor  nutrition,  smoking, 
lack  of  exercise,  high  blood  pressure, 
and  stress;  (7)  Health  education  and 
promotion;  (8)  Laboratory  practices;  and 
(9)  Efforts  that  would  strengthen  the 
public  health  system. 

ATSDR  apphcations  are  being 
solicited  for  conferences  on:  (1)  Health 
effects  of  hazardous  substances  in  the 
environment;  (2)  Disease  and  toxic 
substance  exposure  registries;  (3) 
Hazardous  substance  removal  and 


remediation;  (4)  Emergency  response  to 
toxic  and  environmental  disasters;  (5) 
Risk  communication;  (6)  Environmental 
disease  surveillance;  and  (7) 
Investigation  and  research  on  hazardous 
substances  in  the  environment. 

Because  conference  support  by  CDC 
and  ATSDR  creates  the  appearance  of 
CDC  and  ATSDR  co-sponsorship,  there 
will  be  active  participation  by  CDC  and 
ATSDR  in  the  development  and 
approval  of  those  portions  of  the  agenda 
supported  by  CDC  and  ATSDR  funds.  In 
addition,  CDC  and  ATSDR  will  reserve 
the  right  to  approve  or  reject  the  content 
of  the  full  agenda,  speaker  selection, 
and  site  selection.  CDC  and  ATSDR 
funds  will  not  be  expended  for  non- 
approved  portions  of  meetings. 
Contingency  awards  will  be  made 
allowing  usage  of  only  10%  of  the  total 
amount  to  be  awarded  until  a  final  full 
agenda  is  approved  by  CDC  and  ATSDR. 
This  will  provide  funds  for  costs 
associated  with  preparation  of  the 
agenda.  The  remainder  of  funds  will  be 
released  only  upon  approval  of  the  final 
full  agenda.  CDC  and  ATSDR  reserves 
the  right  to  terminate  co-sponsorship  if 
it  does  not  concur  with  the  final  agenda. 

Because  CDC's  and  ATSDR's  mission 
and  programs  relate  to  the  promotion  of 
health  and  the  prevention  of  disease, 
disability,  and  premature  death,  only 
conferences  focusing  on  such 
programmatic  areas  will  be  considered. 
Those  topics  concerned  with  health-care 
and  health-service  issues  and  areas 
other  than  prevention  should  be 
directed  to  other  pubhc  health  agencies. 

Recipient  Requirements 

CDC  and  ATSDR  grantees  must  meet 
the  following  requirements: 

A.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition,  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  and  ATSDR  project 
personnel. 

B.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
and  ATSDR  for  approval.  Submit  copy 
of  final  agenda  and  proposed  ancillary 
activities  to  CDC  and  ATSDR  for 
approval. 

C.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press,  etc.). 
CDC  and  ATSDR  must  review  and 
approve  any  materials  with  reference  to 
CDC  and  ATSDR  involvement  or 
support. 

D.  Manage  all  registration  processes 
with  participants,  invitees,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 


and  hand-outs,  badges,  registration 
procedures,  etc.). 

E.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

F.  Participate  in  the  analysis  of  data 
from  conference  activities  that  pertain  to 
the  impact  on  prevention. 

G.  ATSDR  grantees  must  develop  and 
conduct  education  and  training 
programs  on  prevention  of  health  effects 
of  hazardous  substances. 

H.  ATSDR  grantees  must  collaborate 
with  ATSDR  staff  in  repotting  and 
disseminating  results  and  relevant 
prevention  education  and  training 
information  to  appropriate  Federal, 
State,  and  local  agencies,  and  the 
general  public. 

Letter  of  Intent 

Potential  applicants  must  submit  an 
original  and  two  copies  of  a  one-page 
typewritten  Letter  of  Intent  (LOI)  that 
briefly  describes  the  title,  location, 
purpose,  and  date  of  the  proposed 
conference  and  the  intended  audience 
(number  and  profession).  The  LOI  must 
also  include  the  estimated  total  cost  of 
the  conference  and  the  percentage  of  the 
total  cost  (which  must  be  less  than 
100%)  being  requested  from  CDC  and 
ATSDR. 

Requests  for  100%  funding  will  be 
considered  non-responsive  to  this 
program  announcement  and  returned  to 
applicant  without  review.  Current 
recipients  of  CDC  and  ATSDR  funding 
must  provide  the  award  number  and 
title  of  the  funded  programs.  No 
attachments,  booklets,  or  other 
documents  accompanying  the  LOI  will 
be  considered.  The  one  page  limitation 
must  be  observed  or  the  letter  of  intent 
will  be  returned  without  review. 

Letters  of  Intent  will  be  reviewed  by 
program  staff  for  consistency  with 
CDC's  and  ATSDR's  health  jjromotion 
and  disease  prevention  goals  and 
priorities  and  the  purpose  of  this 
program. 

Following  submission  of  a  LOI. 
successful  potential  applicants  will 
receive  written  notification  to  submit  an 
application  for  funding.  Applications 
may  be  accepted  by  CDC  and  ATSDR 
only  after  the  LOI  has  been  received  by 
CDC  and  ATSDR  and  written  invitation 
from  CDC  and  ATSDR  has  been  received 
by  prospective  applicant.  An  invitation 
to  submit  a  final  application  will  be 
made  on  the  basis  of  the  proposed 
conference's  relationship  to  the  CDC 
and  ATSDR  funding  priorities  and  on 
the  availability  of  funds. 


Evaluation  Criteria 

CDC  applications  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria  (Total  100  Points): 

A.  Proposed  Program  and  Technical 
Approach  (25  Points) 

Evaluation  will  be  based  on: 

1.  The  appUcant's  description  of  the 
proposed  conference  as  it  relates  to 
specific  non-Federal  conferences  in  the 
areas  of  health  promotion  and  disease 
prevention  information/education 
programs  (except  HIV  infection), 
including  the  public  health  need  of  the 
proposed  conference  and  the  degree  to 
which  the  conference  can  be  expected  to 
influence  public  health  practices. 
Evaluation  will  be  based  also  on  the 
extent  of  the  applicant's  collaboration 
with  other  agencies  serving  the  intended 
audience,  including  local  health  and 
education  agencies  concerned  with 
health  promotion  and  disease 
prevention. 

2.  The  applicant's  description  of 
conference  objectives  in  terms  of  quality 
and  specificity  and  the  feasibility  of  the 
conference  based  on  the  operational 
plan. 

3.  The  quality  of  the  proposed  agenda 
in  addressing  the  chosen  non-HIV 
health  and  disease  prevention/ 
education  topic. 

B.  Applicant  Capability  (10  Points) 

Evaluation  will  be  based  on  the 
adequacy  of  applicant's  resources 
(additional  sources  of  funding, 
organization's  strengths,  staff  time, 
proposed  facilities,  etc.)  available  for 
conducting  conference  activities. 

C.  The  Qualification  of  Program 
Personnel  (20  Points) 

Evaluation  will  be  based  on  the  extent 
to  which  the  application  has  described: 

1.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

2.  The  commence  of  associate  staff 
persons,  discussion  leaders,  speakers, 
and  presenters  to  accomplish 
conference  objectives. 

3.  The  degree  to  which  the 
application  demonstrates  the  knowledge 
of  nation-wide  and  education  efforts 
currently  underway  which  may  affect, 
and  be  affected  by.  the  proposed 
conference. 

D.  Conference  Objectives  (25  Points  I 

Evaluation  will  be  based  on: 
1.  The  overall  quality,  reasonableness, 
feasibility,  and  logic  of  the  designed 
conference  objectives,  including  the 
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overall  work  plan  and  timetable  for 
accomplishment. 

2.  The  likelihood  of  accomplishing 
conference  objectives  as  they  relate  to 
disease  prevention  and  health 
promotion  goals,  and  the  feasibility  of 
the  project  in  terms  of  the  operational 
plan. 

E.  Evaluation  Methods  (20  Points) 

Evaluation  will  be  based  on  the  extent 
to  which  evaluation  mechanisms  for  the 
conference  will  be  able  to  adequately 
assess  increased  knowledge,  attitudes, 
and  behaviors  of  the  target  attendees. 

F.  Budget  Justification  and  Adequacy  of 
Facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  grant  funds.  The 
application  will  also  be  reviewed  as  to 
the  adequacy  of  existing  and  proposed 
facilities  and  resources  for  conducting 
conference  activities. 

ATSDR  applications  for  support  of  the 
types  of  conferences  listed  in  the 
Purpose  section  above  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria:  (Total  100  Points): 

A.  Proposed  Program  and  Technical 
Approach  (50  Points) 

Evaluation  will  be  based  on  the 
description  of: 

1.  The  public  health  significance  of 
the  proposed  conference  including  the 
degree  to  which  the  conference  can  be 
expected  to  influence  the  prevention  of 
exposure  and  adverse  human  health 
effects  and  diminished  quality  of  life 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases  and  other  sources  of  pollution 
present  in  the  environment. 

2.  The  feasibility  of  the  conference  in 
terms  of  an  operational  plan. 

3.  Clearly  stated  conference  objectives 
and  the  potential  for  accomplishing 
those  objectives. 

4.  The  method  of  evaluating  the 
conference. 

B.  The  Qualification  of  Program 
Personnel  (30  Points) 

Evaluation  will  be  based  on  the  extent 
to  which  the  proposal  has  described: 

1.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

2.  The  competence  of  associate  staff 
persons,  discussion  leaders,  speakers, 
and  presenters  to  accomplish  the 
proposed  conference. 


C.  Applicant  Capability  (20  Points) 

Evaluation  will  be  based  on  the 
description  of: 

1.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program. 

2.  The  adequacy  of  the  facilities  to  be 
used  for  the  conference. 

D.  Budget  Justification  and  Adequacy  of 
Facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  grant  funds. 
Applications  requesting  funds  in  excess 
of  $10,000  may  not  be  fully  funded, 
depending  upon  availability  of  funds. 
The  application  will  also  be  reviewed  as 
to  the  adequacy  of  existing  and 
proposed  facilities  and  resources  for 
conducting  conference  activities. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  CDC  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283.  ATSDR's 
Catalog  of  Federal  Domestic  Assistance 
Number  is  93.161. 

Submission  Requirements  and 
Deadlines 

A.  Letter  of  Intent  (LOI) 

1.  One  original  and  two  copies  of  the 
LOI  must  be  postmarked  by  the 
following  deadline  dates  in  order  to  be 
considered  in  the  application  cycles. 
(Facsimiles  are  not  acceptable.) 

2.  Letter  of  Intent  Due  Dates: 

•  October  4,  1996. 

•  April  4,  1997. 

B.  Application 

1.  One  original  and  two  copies  of  the 
invited  application  must  be  submitted 
on  PHS  Form  5161-1  (OMB  Number 
0937-0189)  and  must  be  postmarked  by 
the  following  deadline  dates  in  order  to 
be  considered  in  the  application  cycles. 

2.  Appjication  Due  Dates: 

•  January  8.  1997. 

•  June  9.  1997. 

Following  submission  of  a  LOI, 
successful  potential  applicants  will 
receive  a  written  notification  to  submit 


an  application  for  funding.  Applications 
may  be  accepted  by  CDC  and  ATSDR 
only  after  the  LOI  has  been  reviewed  by 
CDC  and  ATSDR  and  v»:ritten  invitation 
from  CDC  and  ATSDR  has  been  received 
by  prospective  applicant.  An  invitation 
to  submit  an  application  does  not 
constitute  a  commitment  to  fund  the 
applicant.  Availability  of  funds  may 
limit  the  number  of  Letters  of  Intent, 
regardless  of  merit,  that  receive  an 
invitation  to  submit  an  application. 

C.  Addresses  for  Submission  of  Letter  of 
Intent  and  Invited  Application 

One  original  and  two  copies  of  the 
Letters  of  Intent  and  invited 
applications  must  be  postmarked  on  or 
before  the  deadline  date  and  mailed  to: 
Henry  S.  Cassell.  Ill,  Grants 
Management  Officer.  Attention:  Karen 
Reeves.  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Mailstop  E-09,  Atlanta,  GA  30305. 

D.  Deadline 

Letters  of  Intent  and  Applications 
shall  he  considered  as  meeting  the 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  will  NOT  be  acceptable  as 
proof  of  timely  mailing.) 

E.  Late  Applications 

Applications  that  do  not  meet  the 
criteria  in  D.l.  or  D.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant  without 
review. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  telephone  number  and  refer  to 
Announcement  Number  703.  You  will 
receive  a  complete  program  description 
and  information  on  application 
procedures.  The  announcement  is  also 
available  through  homepage  on  the 
Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov.  If 
after  reviewing  the  contents  of  all  the 
documents,  you  require  additional 
information,  you  may  contact: 

For  Business  Management  Assistance 
(Application  Information):  Karen 


Reeves.  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
Room  300,  Mailstop  E-09,  Atlanta,  GA 
30305,  Telephone  (404)  842-6596. 

For  Programmatic/Technical 
Assistance:  Bruce  Granoff,  Resource 
Analysis  Specialist.  Public  Health 
Practice  Program  Office,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE.,  Mailstop  E-42, 
Atlanta,  GA  30333,  Telephone  (404) 
639-0425. 

Please  refer  to  Announcement 
Number  703  when  requesting 
information  and  when  submitting  your 
Letter  of  Intent  and  application  in 
response  to  the  announcement. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-O01-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  April  25. 1996. 
Claire  V.  Broome, 

Deputy  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC)  and  Deputy 
Administrator,  Agency  for  Toxic  Substances 
and  Disease  Begistry(ATSDB). 
IFR  Doc.  96-10783  Filed  4-30-96;  8:45  ami 
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[Announcement  623] 

1996  National  Breast  and  Cervical 
Cancer  Early  Detection  Program 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1996  for  cooperative  agreements  to 
develop  State  and  Tribal  comprehensive 
breast  and  cervical  cancer  early 
detection  programs. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and  to 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Cancer.  (To  order  a  copy  of 
"Healthy  People  2000,"  see  the  section 
"Where  To  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  by 
Sections  1501  and  1507  [42  U.S.C.  300k 


and  42  U.S.C.  300n-3l  of  the  Public 
Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  States 
or  their  bona  fide  agents  or 
instrumentalities  and  to  American 
Indian  Tribes.  This  includes  the  District 
of  Columbia,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments  (this  includes  Indian 
Tribes,  Tribal  organizations,  and  Urban 
Indian  organizations,  hereby  referred  to 
as  Tritjes). 
1.  The  following  States  are  excluded: 

a.  California,  Colorado,  Maryland. 
Michigan.  Minnesota.  Missouri. 
Nebraska,  New  Mexico,  North  Carolina, 
South  Carolina,  Texas,  and  West 
Virginia,  which  were  funded  in  1991. 
under  Program  Announcements  121  and 

-    122  entitled  Early  Detection  and  Control 
of  Breast  and  Cervical  Cancer. 

b.  New  York.  Pennsylvania.  Ohio. 
Wisconsin.  Massachusetts,  and 
Washington,  which  were  funded  in 
September  1993.  under  Program 
Announcement  321  entitled  Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer. 

c.  Florida.  Oklahoma  and  Utah,  which 
were  funded  in  September  1994.  under 
Program  Announcement  321  entitled 
Early  Detection  and  Control  of  Breast 
and  Cervical  Cancer. 

d.  Alaska.  Georgia,  Maine.  Oregon, 
and  Rhode  Island,  which  were  funded 
in  September  1994.  under  Program 
Announcement  474  entitled  Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer. 

e.  Arizona,  Arkansas.  Connecticut. 
Iowa.  Illinois.  Kansas.  Louisiana,  New 
Jersey,  and  Vermont,  which  were 
funded  in  March  1995.  under  Program 
Announcement  474  entitled  Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer. 

2.  The  following  Tribes  are  excluded: 
Artie  Slope  Native  Association.  Limited 
AK;  Cherokee  Nation,  OK;  Cheyenne 


River  Sioux  Tribe.  SD;  Eastern  Band  of 
Cherokee  Indians,  NC;  Maniilaq 
Association,  AK;  Pleasant  Point 
Passamaquoddy.  ME;  Poarch  Band  of 
Creek  Indians,  AL;  South  Puget 
Planning  Agency.  VVA:  Southcenlral 
Foundation.  AK.  which  were  funded 
under  the  American  Indian  Initiative 
Program  Announcement  442. 

States  currently  receiving  CDC  funds 
under  Program  Announcement  221  and 
425.  entitled  Breast  and  Cervical  Cancer 
Core  Capacity,  are  eligible  to  apply  for 
funding  under  this  announcement. 
However,  if  funded  under  this 
announcement,  funding  under  Program 
Announcement  221  will  cease  at  the 
end  of  the  current  12-month  budget 
period.  These  grantees  are 'currently  in 
a  12-month  extension  and  will  not  t)e 
eligible  for  an  additional  extension. 
Under  Program  Armouncement  425.  a 
no-cost  extension  may  he  approved  to 
complete  capacity-building  activities.  If 
not  funded  under  this  announcement, 
funding  will  continue  as  stated  in  the 
most  recent  award. 


Availability  of  Funds 

1.  Approximately  $15  million  is 
available  in  FY  1996  to  fund 
approximately  19  States/Territories.  It  is 
expected  that  the  average  award  will  be 
$750,000,  ranging  from  $500,000  to 
$1,500,000. 

2.  Approximately  $1  million  is 
available  to  fund  approximately  5 
Tribes.  It  is  expected  that  the  average 
award  wrill  be  $200,000  ranging  from 
$150,000  to  $350,000. 

It  is  expected  that  these  awards  will 
begin  on  September  30.  1996.  and  will 
be  made  for  12-month  budget  periods 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  twsis 
of  satisfactory  progress  and  the 
availability  of  funds. 

At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Purpose 

The  purpose  of  this  program  is  to 
establish  a  State/Tribal  comprehensive 
public  health  approach  to  reduce  breast 
and  cervical  cancer  morbidity  and 
mortality  through  screening,  referral  and 
follow-up.  public  education  and 
outreach,  professional  education, 
quality  assurance,  surveillance  and 
evaluation.  The  program  will  pay  for 
screening  of  women  who  are  unable  to 
afford  these  services.  Priority  for 
provision  of  services  will  be  given  to 
women  who  are  low-income,  uninsured 
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and  under-insured,  racial  and  ethnic 
minorities  including  American  Indians, 
and  women  who  live  in  hard-to-  reach 
communities  in  urban  and  rural 
America. 

Program  Requirements 

In  accordance  with  Pub.  L.  101-354, 
an  award  may  not  be  made  unless  the 
State/Tribe  involved  agrees  that: 

1.  Not  less  than  60  percent  of 
cooperative  agreement  funds  will  be 
expended  for  screening,  appropriate 
referral  for  medical  treatment,  and,  to 
the  extent  practicable,  the  provision  of 
appropriate  follow-up  services.  The 
remaining  40  percent  will  be  expended 
to  support  public  education, 
professional  education,  quality 
assurance,  surveillance,  program 
evaluation,  and  related  program 
activities.  (Section  1503(a)  (1)  and  (4)  of 
the  PHS  Act,  as  amended.! 

2.  States  and  Tribes  are  required  to 
implement  all  program  components,  i.e., 
the  screening,  follow-up  and  referral 
services  must  be  initiated  by  the  end  of 
the  first  budget  year,  and  the  remaining 
activities  of  a  comprehensive  breast  and 
cervical  cancer  early  detection  program 
(public  education,  professional 
education,  quality  assurance, 
surveillance  and  program  evaluation) 
must  be  fully  operational  by  the  end  of 
the  second  budget  vear.  [Section  1503 
(a)  (1)  and  (3)  of  the  PHS  Act.  as 
amended.) 

3.  Cooperative  agreement  funds  will 
not  be  expended  to  provide  inpatient 
hospital  or  treatment  services.  [Section 
1504(g)  of  the  PHS  Act.  as  amended.) 
Treatment  is  defined  as  any  service 
recommended  by  a  clinician,  including 
medical  and  surgical  intervention 
provided  in  the  management  of  a 
diagnosed  condition.  Also,  cooperative 
agreement  funds  will  not  be  used  for  the 
specific  diagnostic  procedures  of  breast 
biopsy  and  Loop  Electrosurgical 
Excisional  Procedure  (LEEP). 

4.  Not  more  than  10  percent  of  funds 
will  be  expended  annually  for 
administrative  expenses.  These 
administrative  expenses  are  in  lieu  of 
and  replace  indirect  costs.  [Section 
1504(f)  of  the  PHS  Act.  as  amended. | 

5.  Matching  funds  are  required  from 
non-Federal  sources  in  an  amount  not 
less  than  $1  for  each  $3  of  Federal  hinds 
awarded  under  this  program.  [Section 
1502  (a)  and  (b)  of  the  PHS  Act,  as 
amended.) 

6.  Costs  used  to  satisfy  matching 
requirements  are  subject  to  the  same 
prior  approval  requirements  and  rules  of 
allowability  as  those  which  govern 
project  costs  supported  by  Federal 
funds.  (Office  of  Management  and 
Budget,  Circular  A-87.  "Cost  Principles 


for  State,  Local  and  Indian  Tribal 
Governments"  and  PHS  Grants  Policy 
Statement,  Section  6.) 

7.  All  costs  used  to  satisfy  matching 
requirements  must  be  documented  by 
the  applicant  and  shall  be  subject  to 
audit. 

8.  If  a  new,  or  improved,  and  superior 
screening  procedure  becomes  widely 
available  and  is  recommended  for  use, 
this  superior  procedure  shall  be  utilized 
in  the  program.  [Section  1503(b)  of  the 
PHS  Act,  as  amended.) 

9.  An  award  may  not  be  made  unless 
the  State  Medicaid  Program  provides 
coverage  for: 

a.  In  the  case  of  breast  cancer,  a 
clinical  breast  examination  and 
screening  mammography. 

b.  In  the  case  of  cervical  cancer,  both 
a  pelvic  examination  and  Pap  test 
screening.  [Section  1502A  of  the  PHS 
Act,  as  amended.) 

10.  In  1993,  congressional 
amendments  to  the  National  Breast  and 
Cervical  Cancer  Early  Detection  Program 
included  the  following  changes: 

a.  States/Tribes  may  enter  into 
contracts  with  private  for-profit  entities 
to  provide  screening  and  diagnostic 
services  only.  Contracts  for  other  kinds 
of  services  with  for-profit  agencies  are 
not  allowed. 

b.  The  amount  paid  by  a  State/Tribe 
for  a  screening  procedure  may  not 
exceed  the  amount  that  would  be  paid 
under  part  B  of  title  XVIII  of  the  Social 
Security  Act  (Medicare). 

c.  All  facilities  conducting 
mammography  screening  procedures 
funded  by  the  Program  must  meet  the 
regulations  for  mammography  quality 
assurance  developed  by  the  Food  and 
Drug  Administration  (FDA). 

d.  For  cervical  cancer  activities, 
facilities  shall  meet  the  standards  and 
regulations  developed  by  the  Health 
Care  Financing  Administration  (HCFA) 
im.plementiTig  the  Clinical  Laboratory 
Improvement  Amendments  (CLIA)  of 
1988. 

In  accordance  with  Section  1504  (c)(2) 
of  the  PHS  Act,  as  amended,  CDC  may 
waive  the  requirements  for  specific 
services/activities  if  it  is  determined 
that  compliance  by  the  State/Tribe 
would  result  in  an  inefficient  allocation 
of  resources  with  respect  to  carrying  out 
a  comprehensive  breast  and  cervical 
cancer  early  detection  program  as 
described  in  Section  1501(a).  A  request 
from  the  recipient  outlining  appropriate 
and  detailed  justification  would  be 
required  before  the  waiver  is  approved. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 


CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Establish  a  system  for  screening 
women  for  breast  and  cervical  cancer  as 
a  preventive  health  measure.  [Section 
1501(a)(1)  of  the  PHS  Act,  as  amended.) 

This  program  is  to  increase  the 
utilization  of  screening  services  for 
breast  and  cervical  cancer  among  all 
women  in  States/Tribes,  with  priority 
given  to  those  women  who  are  low- 
income,  iminsured,  underinsured,  racial 
and  ethnic  minorities. 

a.  Ensure  that  screening  procedures 
are  available  for  both  breast  and  cervical 
cancer  and  provided  to  women 
participating  in  the  program,  including 
a  clinical  breast  exam,  mammography, 
pwlvic  exam,  and  Pap  smear.  [Section 
1503(a)(2)  (A)  and  (B)  of  the  PHS  Act, 
as  amended.) 

Screening  services  should  be  made 
available  according  to  the  following 
guidelines: 

Breast  Health:  (1)  The  most  important 
risk  factors  for  breast  cancer  are  being 
female  and  older  age.  Programs  should 
place  emphasis  on  screening  women  50 
years  and  older.  Specific  screening 
guidelines  that  outline  age  eligibility  are 
provided  in  the  Official  Program 
Guidelines  Age  Eligibility  for 
Mammography  Screening  (included  in 
the  application  kit).  Eligible  women  can 
receive  an  annual  clinical  breast 
examination  and  screening 
mammogram. 

The  following  exceptions  apply: 

(a)  Women  wno  have  an  abnormal 
clinical  breast  exam  may  be  referred  for 
a  physician  consultation,  diagnostic 
mammogram  and/or  other  diagnostic 
procedures  reimbursed  by  the  program 
(see  "b."  below). 

(b)  Among  asymptomatic  women  ages 
40—49  who  are  screened  for  the  first 
time  by  the  program,  priority  should  be 
given  to  those  who  have  a  personal 
history  of  breast  cancer  or  a  first-degree 
relative  with  pre-menopausal  breast 
cancer. 

(2)  For  diagnostic  services  following 
an  abnormal  screening  result, 
cooperative  agreement  funds  may  be 
expended  for  additional  mammogram 
views,  fine-needle  aspiration, 
ultrasound,  and  office  visits  for 
evaluation  of  abnormal  clinical  breast 
examinations. 

b.  Provide  priority  for  screening, 
referral,  tracking,  and  follow-up  services 
to  women  who  are  uninsured  or  under- 
insured.  (Section  1504(a)  of  the  PHS 
Act,  as  amended.) 

An  award  may  not  be  made  under  this 
announcement  unless  the  State/Tribe 
involved  agrees  to  give  priority  to  the 


provision  of  screening,  follow-up,  and 
referral  services  to  women  who  are 
underserved  and  low-income. 

c.  Establish  breast  and  cervical  cancer 
screening  services  throughout  the  State/ 
Tribe.  [Section  1504(c)(1)  of  the  PHS 
Act.  as  amended.) 

Funds  may  not  be  awarded  under  this 
announcement,  unless  the  State/Tribe 
involved  agrees  that  services  and 
activities  will  be  made  available 
throughout  the  State/Tribe,  including 
availability  to  members  of  any  Indian 
Tribe  or  tribal  organization  (as  such 
terms  are  defined  in  Section  4  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act). 

d.  Provide  allowances  for  items  and 
services  reimbursed  under  other 
programs.  [Section  1504(d)  (1)  and  (2)  of 
the  PHS  Act,  as  amended.) 

Funds  may  not  be  awarded  under  this 
announcement,  unless  the  State/Tribe 
involved  agrees  that  funds  will  not  be 
expended  to  make  payment  for  any  item 
or  service  that  will  be  paid  or  can 
reasonably  be  expected  to  be  paid  by: 

(1)  Any  State/tribe  compensation 
program,  insurance  policy,  or  Federal  or 
State/Tribe  health  benefits  program. 

(2)  An  entity  that  provides  health 
services  on  a  prepaid  basis. 

e.  Establish  a  schedule  of  fees/charges 
for  services.  (Section  1504(b)  (1).  (2), 
and  (3)  of  the  PHS  Act.  as  amended.) 

Funds  may  not  be  awarded  under  this 
announcement  unless  the  State/Tribe 
involved  agrees  that  if  charges  are  to  be 
imposed  for  the  provision  of  services  or 
program  activities,  the  fees/charges  for 
allowable  screening  and  follow-up 
services  will  be: 

(1)  Made  according  to  a  schedule  of 
fees  that  is  made  available  to  the  public. 
[Section  1504(b)(1)  of  the  PHS  Act,  as 
amended.) 

(2)  Adjusted  to  reflect  the  income  of 
the  woman  screened.  [Section 
1504(b)(2)  of  the  PHS  Act,  as  amended.) 

(3)  Totally  waived  for  any  woman 
with  an  income  of  less  than  100  percent 
of  the  official  poverty  line  as  established 
by  the  Director  of  the  Office  of 
Management  and  Budget  and  revised  by 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  in 
accordance  with  Section  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981.  [Section  1504(b)(3)  of  the  PHS 
Act.  as  amended.) 

Additionally,  the  schedule  of  fees/ 
charges  should  not  exceed  the 
maximum  allowable  charges  established 
by  the  Medicare  Program  administered 
by  the  Health  Care  Financing 
Administration  (HCFA).  Fee/charge 
schedules  should  be  developed  in 
accordance  with  guidelines  described  in 
the  interim  final  rule  (42  CFR  Parts  405 


and  534)  which  implements  Section 
4163  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  which  provides  limited  coverage 
for  screening  mammography  services. 
Cervical  Health:  (1)  Women  who  are 
18  years  and  older,  with  an  intact 
cervix,  are  eligible  for  an  annual  Pap 
test  and  pelvic  examination.  While  the 
incidence  of  precancerous  lesions  and 
cancer  are  higher  among  younger 
women,  older  women  have  higher 
mortality  rates  and  are  less  likely  to  be 
screened  regularly.  Hence,  programs 
should  provide  a  balanced  distribution 
in  the  ages  of  women  receiving  Pap 
tests. 
The  following  exceptions  apply: 

(a)  After  a  woman  has  had  three 
consecutive,  normal,  annual 
examinations,  the  Pap  test  may  be 
performed  less  frequently  at  the 
discretion  of  her  health  care  provider. 

(b)  Women  who  have  had  a  total 
hysterectomy  that  was  performed  for 
cervical  neoplasia  are  eligible  to  receive 
Pap  screening. 

(2)  For  diagnostic  services  following 
an  abnormal  screening  result, 
cooperative  agreement  funds  may  be 
expended  for  colposcopy  and 
colposcopy-directed  biopsy. 

2.  Provide  appropriate  referrals  for 
medical  treatment  of  women  screened 
in  the  program  and  ensure,  to  the  extent 
practicable,  the  provision  of  appropriate 
diagnostic  and  treatment  services. 
[Section  1501(a)(2)  of  the  PHS  Act.  as 
amended.) 

A  system  for  providing  the 
appropriate  diagnostic  and  treatment 
services  for  women  whose  screening  test 
results  are  abnormal  or  suspicious  is  an 
essential  component  of  any 
comprehensive  breast  and  cervical 
cancer  early  detection  program.  Priority 
for  diagnostic  services  should  be  given 
to  women  participating  in  the  screening 
program  who  have  abnormal  screening 
results.  The  operational  plan  and  budget 
for  diagnostic  services  should  reflect  the 
projected  number  of  women  to  be 
screened  by  the  program  annually  and 
the  estimated  number  of  abnormal 
screening  exams  expected. 

a.  Establish  and  maintain  a  system  for 
the  timely  and  appropriate  referral  and 
follow-up  of  women  with  abnormal  or 
suspicious  screening  tests. 

Referral  systems  should  include  the 
regular  updating  of  information  on  local 
resources  available  in  the  community  to 
which  health  care  providers  can  refer 
women  for  additional  diagnostic 
procedures  not  paid  for  by  the  program, 
as  well  as  treatment  services.  Health 
care  providers  should  assist  clients  in 
need  of  treatment  services  in  obtaining 


eligibility  for  public-supported  third 
party  reimbursement  programs. 

b.  Develop  and  implement  a  tracking 
system  for  women  screened  in  the  breast 
and  cervical  cancer  early  detection 
program.  [Section  1501(a)(6)  of  the  PHS 
Act,  as  amended.) 

Tracking  the  women  screened  is 
essential  to  ensure  that  those  who  have 
abnormal  results  receive  appropriate 
and  timely  follow-up  for  repeat 
screening^  diagnostic  procedures,  and 
treatment.  Tracking  also  includes 
reminders  and  outreach  to  women  with 
normal  results  to  return  for  timely 
rescreening.  A  useful  tracking  system  is 
one  that  can  be  effectively  integrated 
into  the  State/Tribe  health  care  deliverv- 
system.  The  tracking  system  should 
provide  women  with  a  unique 
identification  number  to  document  the 
outcome  of  individual  screening  tests, 
regardless  of  the  screening  cycle  or  site. 
It  should  also  provide  information  on 
needed  follow-up.  Confidentiality  must 
be  assured. 

To  meet  the  intent  of  Pub.  L.  101-354 
in  ensuring  the  appropriate  follow-up  of 
women  with  abnormal  screening  results, 
the  State/Tribe  tracking  system  must 
include  information  on  screening 
location  (e.g.,  county,  city), 
demographic  characteristics  (e.g..  race, 
date  of  birth),  and  screening-procedures 
and  results  (e.g..  mammography.  Pap 
tests)  for  all  women  in  the  program  For 
women  identified  with  abnormal 
screening  results,  information  on 
diagnostic  procedures  (e.g.colposcopy) 
and  diagnoses,  treatment  (e.g..  date 
initiated),  and  stage  of  disease  must  be 

included.  , 

In  collaboration  with  CDC.  States  v^th 
currently  funded  comprehensive 
programs  have  compiled  a  list  of  some 
of  the  information  necessary  to  ensure 
the  appropriate  follow-up  of  women. 
This  list  is  available  for  the  use  of  States 
awarded  new  funding  under  this 
announcement. 

3.  Develop  and  disseminate  public 
information,  education  and  outreach 
programs  for  the  early  detection  and 
control  of  breast  and  cervical  cancer. 
[Section  1501  (a)(3)  of  the  PHS  Act.  as 
amended.) 

Public  information,  education,  and 
outreach  includes  the  systematic  design 
and  sustained  delivery'  of  clear  and 
consistent  health  messages  to  women 
using  a  variety  of  methods  and  strategies 
that  contribute  to  the  early  detection  of 
breast  and  cervical  cancer.  Successhjl 
public  education  and  outreach  programs 
are  those  that  increase  women's 
knowledge,  attitudes,  and  ultimately 
have  an  impact  on  screening  behavior 

Public  education  and  outreach 
activities  should  increase  the  number  of 
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women  screened  especially  those  who 
are  low-income,  uninsured,  under- 
insured,  older  women  of  a  racial  or 
ethnic  minority,  and  women  who  reside 
in  hard-to-reach  urban  or  rural 
communities.  State/Tribe  and  local 
programs  should  clearly  demonstrate, 
through  evaluation,  the  relationship  of 
public  education  and  outreach  strategies 
to  the  number  of  women  screened 
through  the  program. 

4.  Improve  the  education,  training, 
and  skills  of  health  professionals 
(including  allied  health  professionals] 
in  the  detection  and  control  of  breast 
and  cervical  cancer.  ISection  1501(a)(4) 
of  the  PHS  Act,  as  amended.] 

Health  care  providers  (including,  but 
not  limited  to.  primary  care  physicians, 
radiologists,  cytopathologists,  surgeons, 
gynecologists,  nurse  practitioners, 
physician's  assistants,  registered  nurses, 
radiologic  technologists,  health 
educators,  and  outreach  workers)  play  a 
key  role  in  assuring  that  women  are 
screened  at  appropriate  intervals,  that 
screening  tests  are  performed  optimally, 
and  that  women  with  abnormal  test 
results  receive  timely  and  appropriate 
diagnostic  follow-up  and  treatment. 
Professional  education  strategies  can  be 
focused  in  two  directions.  One  direction 
could  provide  direct  educational 
opportunities  to  those  health  care 
professionals  who  provide  breast  and 
cervical  cancer  screening.  A  second 
focus  is  to  develop  clinical  systems  of 
practice  that  promote  ongoing 
appropriate  screening. 

5.  Establish  mechanisms  through 
which  the  State/Tribe  can  monitor  the 
quality  of  screening  procedures  for 
breast  and  cervical  cancer,  including  the 
interpretation  of  such  procedures. 
ISection  1501(a)(5)  of  the  PHS  Act,  as 
amended.) 

Cooperative  agreement  funds  may  not 
be  awarded  under  Section  1501  of  the 
PHS  Act,  as  amended.  Pub.  L.  101-354 
unless  the  State/Tribe  involved  agrees  to 
assure  the  implementation  of  quality 
assurance  procedures  for  mammography 
and  cervical  cytology.  [Section  1503(c) 
and  (d)  of  the  PHS  Act.  as  amended.) 

a.  Develop  and  implement  a  quality 
assurance  system  for  breast  cancer 
screening.  The  mammography  services 
provided  to  women  screened  in  the 
program  must  be  conducted  in 
accordance  with  the  following 
guidelines  issued  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services.  (Section  1503(e)  of  the  PHS 
Act,  as  amended): 

(1)  All  facilities  conducting 
mammography  screening  procedures 
funded  by  the  program  must  meet  the 
requirements  for  mammography  quality 


assurance  developed  by  the  Food  and 
Drug  Administration  (FDA). 

(2)  Radiologists  participating  in  the 
program  shall  record  their  findings 
using  the  second  edition  American 
College  of  Radiology  (ACR)  Breast 
Imaging  Reporting  and  Data  System  (BI- 
RADS).  The  BI-RADS"  reporting 
categories  are  as  follows:  (1)  Negative; 
(2)  Benign  finding;  (3)  Probably  benign 
finding — short  interval  follow-up 
suggested;  (4)  Suspicious  finding;  (5) 
Highly  suggestive  of  malignancy;  (6) 
Assessment  incomplete. 

(3)  A  report  of  the  results  of  a 
mammogram  performed  through  this 
program  shall  be  placed  in  a  woman's 
permanent  medical  records  that  are 
maintained  by  her  health  care  provider. 

b.  Develop  and  implement  a  quality 
assurance  system  for  cervical  cancer 
screening.  The  laboratory  services 
provided  to  women  for  cytological 
screening  must  be  conducted  in 
accordance  with  the  following 
guidelines  issued  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services.  (Section  1503(e)  of  the  PHS 
Act,  as  amended): 

(1)  Facilities  shall  meet  the  standards 
and  regulations  promulgated  by  the 
Health  Care  Financing  Administration 
(HCFA)  under  the  Clinical  Laboratory 
Imjprovement  Act  (CLIA)  of  1988. 

(2)  All  cervical  cytology  interpretation 
is  required  to  be  done  on  the  premises 
of  a  qualified  laboratory. 

(3)  A  report  of  the  results  of  a  Pap  test 
performed  through  this  program  shall  be 
placed  in  the  woman's  permanent 
medical  records  that  a"^  maintained  by 
her  health  care  provider. 

(4)  Pathologists  participating  in  the 
program  shall  record  their  Pap  test 
findings  using  the  Bethesda  System 
which  specifies  specimen  adequacy  and 
incorporates  these  categories:  (1)  Within 
Normal  Limits;  (2)  Infection/ 
Infiammation/Reactive  Changes;  (3) 
Atypical  squamous  cells;  (4)  Low  Grade 
Squamous  Intra  epithelial  Neoplasia 
(SIL);  (5)  High  Grade  SIL;  (6)  Squamous 
Cell  Carcinoma;  (7)  Other. 

6.  Establish  mechanisms  which 
enhance  the  State/Tribe  cancer 
surveillance  system  (i.e.,  the  Statewide 
Central  Cancer  Registry  and  other 
databases)  and  facilitate  program 
planning  and  evaluation.  (Section 
1501(a)(5)  of  the  PHS  Act,  as  amended.) 

Monitoring  the  distribution  and 
determinants  of  breast  and  cervical 
cancer  incidence  and  mortality  is 
necessary  .to  effectively  plan, 
implement,  and  evaluate  a 
comprehensive  early  detection  program. 
Linkages  with,  and  in  some  cases 
enhancements  of,  State/Tribe  vital 
statistics,  the  Central  Cancer  Registry, 


the  Behavioral  Risk  Factor  Surveillance 
System  and  other  State/Tribe  and  local 
surveys  are  needed  to  evaluate  the 
status  of  program  process  (i.e., 
management,  professional  education, 
public  education  and  outreach),  impact 
(i.e.,  changes  in  participant  screening 
behavior  or  screening  practices  of 
providers)  and  outcome  (i.e.,  State/Tribe 
program  screening  data,  cancer  staging, 
morbidity,  mortality). 

a.  To  do  this,  surveillance  systems 
should  be  established  or  enhanced 
which  will: 

(1)  Collect  Statewide/Tribe 
population-based  information  on  the 
demographics,  incidence,  staging  at 
diagnosis,  and  mortality  from  breast  and 
cervical  cancer. 

(2)  Identify  segments  of  the 
population  at  higher  risk  for  disease  and 
for  the  failure  to  be  screened. 

(3)  Identify  factors  contributing  to  the 
disease  burden,  such  as  behavioral  risk 
factors  and  limited  or  inequitable  access 
to  early  detection  and  treatment 
services. 

(4)  Monitor  the  number  and 
characteristics  of  women  screened  in 
the  program  and  the  outcome  of 
screening  by  analyzing  data  from  the 
State/Tribe  tracking  system. 

(5)  Monitor  screening  resources, 
including  the  number  of  available 
mammography  facilities,  cytology 
laboratories,  and  providers  of  cervical 
cancer  screening. 

(6)  When  appropriate,  develop 
linkages  between  the  above-mentioned 
data  bases. 

b.  Measuring  the  effectiveness  of 
program  activities  to  modify  the 
screening  behavior  of  women  (impact 
evaluation)  and  on  morbidity  and 
mortality  (outcome  evaluation)  is 
important  for  the  identification  of 
successful  intervention  strategies  for  the 
early  detection  of  breast  and  cervical 
cancer.  Equally  important  is  process 
evaluation  or  the  assessment  of  factors 
that  contributed  to  the  successful  or 
unsuccessful  establishment  and 
implementation  of  program  activities. 

The  design  of  eacn  program 
component  should  ensure  that  there  can 
be  meaningful  process,  impact,  and 
outcome  evaluation.  The  evaluation 
plan  should  assess  the  implementation 
and  effectiveness  of  each  program 
component.  At  a  minimum,  the 
evaluation  plan  should  identify  those 
program  activities  that  will  be 
evaluated,  the  process,  impact,  and 
outcome  indicators  to  be  measured,  how 
they  will  be  measured,  the  proposed 
program  time-lines,  and  resources 
needed.  Activities  could  include: 

(1)  An  inventory  of  specific  services 
provided  and  a  systematic  description 


of  the  infrastructure  developed  with 
cooperative  agreement  funds; 

(2)  A  description  of  the  women  who 
received  services,  including  the  number 
of  women  and  demographic  information 
such  as  age,  race  and  ethnicity; 

(3)  An  assessment  of  the  referral 
system  including  the  number  of  women 
referred  for  diagnostic  and  treatment 
services,  number  who  received  these 
services,  and  the  capacity  of  the  system 
to  identify  community  resources  to 
assist  women  in  obtaining  access  to 
available  services; 

(4)  An  assessment  of  the  availability 
and  accessibility  of  breast  and  cervical 
cancer  screening  services  and  an 
estimation  of  the  number  of  uninsured 
women  by  age  and  racial/ethnic 
distribution  in  the  State/Tribe  to  be 
served  by  the  program; 

(5)  An  assessment  of  the  planning, 
development,  implementation,  and 
accomplishment  of  program  activities 
(e.g.,  goals,  objectives,  time  lines, 
recruiting,  hiring,  and  retaining  staff; 
training  staff;  establishing  and 
maintaining  contracts  with  provider 
agencies,  and  assuring  the  quality  of 
contractor  performance); 

(6)  An  assessment  of  changes  in 
participant  and  provider  knowledge, 
attitudes,  behaviors,  and  practices 
related  to  screening  for  breast  and 
cervical  cancer: 

(7)  And  an  assessment  of  the  quality 
of  screening  tests  provided  by  the 
program. 

7.  Ensure  the  coordination  of  services 
and  program  activities  with  other 
similar  programs  and  establish  a  broad- 
based  council  to  advise  and  support  the 
program.  (Section  1504(e)  of  the  PHS 
Act,  as  amended.)  Coordination  with 
other  similar  programs  maximizes  the 
availability  of  services  and  program 
activities,  promotes  consistency  in 
screening  procedures  and  educational 
messages,  and  reduces  duplication.  An 
award  may  not  be  made  under  this 
program  armouncement  unless  the 
State/Tribe  agrees  that  the  services  and 
activities  provided  in  this  program  are 
coordinated  with  other  Federal,  State/ 
Tribe,  and  local  breast  and  cervical 
cancer  early  detection  programs  through 
the  development  of  collaborative 
partnerships.  (Section  1504(e)  of  the 
PHS  Act,  as  amended.) 

The  success  of  a  comprehensive 
breast  and  cervical  cancer  early 
detection  program  is  improved  by 
broad-based  support  in  the  community 
and  active  public  and  private  sector 
involvement.  Partnership  development 
with  a  broad  range  of  stakeholders, 
including  consumers,  brings  valuable 
knowledge,  skills,  and  financial 
resources  to  the  program,  and  provides 


access  to,  and  information  about, 
populations  of  women  who  have  been 
missed  by  traditional  screening  systems. 

Linkages  should  be  established  with 
federally  funded  programs  such  as  the 
Regional  Offices  of  the  National  Cancer 
Institute/Cancer  Information  Ser\  ice 
(NCI/CIS),  the  Health  Resources  and 
Services  Administration  (HRSA) 
community/migrant  health  centers,  Title 
X  Family  Planning  programs.  State 
Offices  for  Aging  and  Minority  Health, 
the  Indian  Health  Service  (IHS)  and  the 
Medicare  Program  of  the  Health  Care 
Financing  Administration  (HCFA). 
Linkages  and  active  collaboration  are 
strongly  encouraged  with  private  sector 
organizations  such  as  the  American 
Cancer  Society  (ACS),  the  Young 
Women's  Christian  Association 
(YWCA),  the  Susan  G.  Komen  Breast 
Cancer  Foundation,  the  National  Breast 
Cancer  Coalition  (NBCC),  the  National 
Alliance  of  Breast  Cancer  Organizations 
(NABCO),  the  American  Association  of 
Retired  Persons  (AARP),  professional 
organizations,  private  physicftns, 
survivors  of  breast  and  cervical  cancer, 
local  women's  support  groups, 
community  leaders,  managed  care 
organizations,  and  other  agencies  and 
businesses  in  the  community  that 
provide  health  care  and  related  support 
services  to  women. 

8.  Develop  and  implement  a  breast 
and  cervical  cancer  control  plan  for 
program  management  and  operations. 

The  success  of  a  comprehensive 
breast  and  cer^cal  cancer  early 
detection  program  is  increased  by  the 
existence  of  a  comprehensive, 
integrated,  and  realistic  plan  to  address 
these  diseases  among  all  women,  with 
priority  to  uninsured  and  underinsured 
women  and  racial  and  ethnic  rninorities. 
All  program  components  of  the 
comprehensive  program  should  be 
addressed. 

A  comprehensive  breast  and  cervical 
cancer  screening  operational  plan 
should  relate  to  the  State/Tribe  Year 
2000  Objectives  and  to  the  State/Tribe 
Cancer  Control  Plan.  The  operational 
and  management  plan  should  also 
reflect  the  development  of  qualified  and 
diverse  technical,  program,  and 
administrative  staff,  appropriate 
organizational  relationships  including 
lines  of  authority,  adequate  internal  and 
external  communication  systems,  and  a 
system  for  sound  fiscal  management. 

B.  CDC  Activities 

1 .  Convene  a  workshop  of  the  funded 
States/Tribes  every  one  to  two  years  for 
information-sharing  and  problem- 
solving  and  hold  a  Program  Director's 
meeting  twice  a  year. 


2.  Provide  funded  States/Tribes  with 
ongoing  consultation  and  technical 
assistance  to  plan,  implement,  and 
evaluate  each  component  of  the 
comprehensive  program  as  described 
under  Recipient  Activities  above. 
Consultation  and  technical  assistance 
will  be  provided  in  the  following  areas: 

a.  Interpretation  of  current  scientific 
literature  related  to  the  early  detection 
of  breast  and  cervical  cancer; 

b.  Practical  application  of  Pub.  L. 
101-354.  including  amendments  to  the 
law; 

c.  Nationally  recognized  clinical  and 
quality  assurance  guidelines  for  the 
assessment  and  diagnosis  of  breast  and 
cervical  cancer; 

d.  Design  and  implementation  of  each 
program  component  (screening,  referral, 
tracking,  and  follow-up;  public 
education  and  outreach;  professional 
education;  collaborative  partnerships; 
quality  assurance;  surveillance;  and 
evaluation); 

e.  Evaluation  of  each  program 
component  (process,  impact,  and 
outcome)  through  the  analysis  and 
interpretation  of  program  outcomes, 
screening  data,  and  surveillance  data: 

f.  Overall  operational  planning  and 
program  management. 

3.  Provide  two  training  opportunities 
and  a  video  teleconference  with  self- 
study  educational  packets  on  selected 
topics  to  State  and  Tribal  program  staff 
through  the  National  Center  for  Chronic 
Disease  and  Prevention,  Division  of 
Cancer  Prevention  and  Controls  (DCPC) 
National  Training  Center. 

4.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed,  and/or  coordinate 
reverse  site  visits  to  CDC  in  Atlanta,  GA. 

5.  At  the  request  of  the  applicant,  and 
if  available,  assign  Federal  personnel  to 
a  project  in  lieu  of  a  portion  of  the 
financial  assistance.  (Section  1507(b)  of 
the  PHS  Act,  as  amended.) 

Evaluation  Criteria  (Total  100  Points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

3.  Background  and  Need  15  PointsI 
The  extent  of  the  disease  burden  and 

the  need  among  the  priority  populations 
as  measured  bv: 

a.  The  State/Tribal  breast  and  cervical 
cancer  age-adjusted  mortality  rates 
averaged  over  five  years  and  ranking 
nationallv: 

b.  The  disease  burden,  including  the 
incidence  rates  of  breast  and  cer\'ical 
cancer  by  age,  race  and  ethnicity  (where 
available); 

c.  The  number  of  uninsured  women 
by  race/ethnicity  who  are  18-49  years. 
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50-64  years,  and  the  number  of  women 
eligible  for  Medicare; 

d.  The  unmet  screening  needs  of 
uninsured  women; 

e.  Existing  access  and  barriers  to  early 
detection  services,  (e.g.,  social, 
financial,  geographic). 

2.  Operational  Plan  (60  Points) 

The  degree  of  comprehensiveness  and 
quality  of  the  Operational  Plan  in 
relation  to: 

a.  The  number  of  women  projected  for 
screening,  quality  of  screening,  re- 
screening,  and  surveillance  programs, 
and  compliance  with  Federal 
requirements  (i.e.,  screening  guidelines, 
FDA  mammography  certification 
requirements,  BI-RAD  reporting,  and 
CLIA  requlations.)  (20  Points] 

b.  The  extent  in  which  proposed 
public  education  activities  appear  likely 
to  increase  the  number  of  women 
screened,  especially  those  women 
identified  as  a  priority  for  services.  (15 
Points) 

c.  The  extent  in  which  proposed 
professional  education  activities 
provide  training  options  and 
educational  opportunities  to  improve 
the  quality  of  care  of  women.  (15  Points) 

d.  The  extent  to  which  proposed 
surveillance  and  evaluation  appears  to 
use  reliable  data  and  program  results  to 
measure  program  effectiveness  and  to 
facilitate  program  planning, 
development,  and  implementation,  and 
to  enhance  program  goals  and 
objectives.  (10  Points) 

3.  Collaborative  Partnerships  and 
Community  Involvement  (15  Points) 

The  feasibility  and  extent  of  the 
applicant's  proposal  to  develop 
collaborative  partnerships  with  other 
Federal,  State  and  local  programs. 
Tribes,  and  voluntary,  professional,  and 
private-sector  agencies,  and  to  establish 
and  maintain  a  broad-based  council  of 
partners  at  State,  Tribe,  and  local  levels. 

4.  Breast  and  Cervical  Cancer  Control 
Plan  (10  Points) 

The  feasibility  and  appropriateness  of 
the  applicant's  management  plan  that 
describes  the  development  of  qualified 
and  diverse  technic:al,  program,  and 
administrative  staff,  organizational 
relationships  including  lines  of 
authority,  internal  and  external 
communication  systems,  and  a  system 
for  sound  fiscal  management. 

5.  Capability  for  Program 
Implementation  (10  points) 

The  extent  to  which  the  applicant 
appears  likely  to  be  successful  in 
implementing  the  proposed  activities  as 
measured  bv: 


a.  Accomplishments  by  capacity- 
funded  States  in  establishing  a 
comprehensive  public  health 
infrastructure  to  support  a  breast  and 
cervical  cancer  early  detection. 

b.  Relevant  past  experiences  of 
unfunded  applicants  in  conducting 
breast  and  cervical  cancer  early 
detection  programs. 

6.  Budget  and  Justification  (Not 
Weighted) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement. 

7.  Human  Subject  (Not  Weighted) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  are  procedures 
adequate  for  the  protection  of  human 
subjects?  Recommendations  on  the 
adequacy  of  protections  include:  (1) 
protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  or  (2)  protections  appear  adequate, 
but  there  s9e  comments  regarding  the 
protocol,  or  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  (ORG)  has  concerns  related  to 
human  subjects:  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

Executive  Order  12372  Review 

Applications  are  subjedt  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  This  order  sets  up  a 
system  for  State/Tribe  and  local  review 
of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  expected 
announcements  of  cooperative 
agreement  funds  and  receive  any   * 
necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
State.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  Indian 
Tribes  are  strongly  encouraged  to 
request  tribal  government  review  of  the 
proposed  appUcation.  If  Tribal 
governments  have  any  Tribal  process 
recommendations  or  if  SPOCs  have  any 
State  process  recommendations  on 
applications  submitted  to  CDC,  they 
should  send  them  to  Sharron  P.  Orum, 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Room  300. 
Mailstop  E-09.  Atlanta,  GA  30305.  no 
later  than  60  days  after  the  application 
deadline  date.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  the  State  or  Tribal  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.919. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  which  involve  the  collection 
of  information  from  ten  or  more 
individuals  and  funded  by  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  American  Indian  community  is 
involved,  its  Tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  Form 
PHS-5161-1  (0MB  Number  0937-0189) 
must  be  submitted  to  Sharron  P.  Orum, 
Grants  Management  Officer,  Grants 
Management  branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-09,  Atlanta.  GA  30305.  on  or 
before  July  1.1996. 


1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  stated 
deadline  date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailing.) 

2.  Late  Applications: 
Applications  which  do  not  meet  the 

criteria  in  l.a.  or  l.b.,  above,  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Nealean  K.  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6508;  by  fax  (404) 
842-6513;  by  Internet  or  CDC  WONDER 
electronic  mail  at 
neal@opspgol.em.cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Kevin  Brady, 
MPH,  Acting  Assistant  Branch  Chief  for 
Management  and  Operations,  Program 
Services  Branch,  Division  of  Cancer 
Prevention  and  Control,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4770 
Buford  Highway,  NE.,  Mailstop  K-57. 
Atlanta,  GA  30341-3724,  telephone 
(404)  488-4880  and  by  fax  (404)  488- 
4727;  by  Internet  or  CDC  WONDER 
electronic  mail  at 
KBB2@ccdpcpl.em.cdc.gov. 

Please  refer  to  Program 
Aimouncement  Number  623  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-  9325.  telephone 
(202) 512-1800. 

There  may  be  delays  in  mail  delivery 
and  difficulty  in  reaching  the  CDC 


Atlanta  offices  during  the  1996  Summer 
Olympics.  Therefore.  CDC  suggests 
using  Internet,  following  all  instructions 
in  this  announcement  and  leaving 
messages  on  the  contact  person's  voice 
mail  for  more  timely  responses  to  any 
questions. 

Dated:  April  24. 1996. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  96-10778  Filed  4-30-96;  8:45  am] 
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Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  t-Butyl  Alcohol 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
t-butyl  alcohol.  t-Butyl  alcohol  is  widely 
used  in  the  manufacture  of  perfumes 
and  a  variety  of  cosmetics. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administration  of  t-butyl  alcohol,  in 
drinking  water  to  groups  of  60  F344/N 
rats  of  each  sex  at  doses  of  0  1.25,  2.5, 
or  5  mg/mL  for  males  and  0.  2.5,  5,  or 
10  mg/mL  for  females.  Groups  of  60 
BftCjFi  mice  of  each  sex  received  t-butyl 
alcohol  in  drinking  water  at  does  of  0, 
5, 10,  or  20  mg/mL. 

Under  the  conditions  of  these  2-year 
drinking  water  studies,  there  was  some 
evidence  of  carcinogenic  activity'  of  t- 
butyl  alcohol  in  male  F344/N  rats  based 
on  increased  incidences  of  renal  tubule 
adenoma  or  carcinoma  (combined). 
There  was  no  evidence  of  carcinogenic 
activity  of  t-butyl  alcohol  in  female 
F344/N  rats  receiving  2.5.  5  or  10  mg/ 
mL.  There  was  equivocal  evidence  of 
carcinogenic  activity  in  male  BfiCjFi 
mice  based  on  marginally  increased 
incidences  of  follicular  cell  adenoma  or 
carcinoma  (combined)  of  the  thyroid 
gland.  There  was  some  evidence  of 
carcinogenic  activity  of  t-butyl  alcohol 
in  female  BsCsFi  mice  based  on 
increased  incidences  of  follicular  cell 
adenoma  of  the  thyroid  gland. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 


Central  Data  Management  at  P  O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicolog\'  and 
Carcinogenesis  Studies  oft-Butvl 
Alcohol  (CAS  No.  75-65-0)  (TR-436) 
are  available  without  charge  from 
Central  Data  Management.  NIEHS.  MD 
El-02.  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709:  telephone 
(919) 541-3419. 

Dated:  April  27. 1996. 
Kenneth  Olden. 

Director.  National  Toxicolog}'  Program 
(FR  Doc.  96-10832  Filed  4-30-96;  845  am] 
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'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence") 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flawrs  ("inadequate 
studv"). 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogeriesis 
Studies  of  Diethyiphthalate  with 
Dermal  Initiation/Promotion  Study  of 
Diethylphthalate  and 
Dimethylphthalate 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicologv  and  carcinogenesis  studies  of 
Diethylphthalate.  Diethylphthalate  and 
Dimethylphthalate  are  used  as  phthalte 
plasticizers  in  an  extensive  array  of 
products. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  dermal 
administration  of  diethylphthalate  to 
groups  of  60  F344/N  rats  of  each  sex  at 
doses  of  0. 100,  or  300  ^lL  and  to  groups 
of  60  B6CjFi  mice  of  each  sex  at  doses 
of  0,  7.5,  15,  or  30  ^lL.  Neat  chemical 
was  applied  to  rats  for  5  days  per  week 
for  103  weeks  and  up  to  10  animals  per 
group  were  evaluated  after  15  months. 
Mice  received  doses  in  100  jiL  of 
acetone  for  5  days  per  week  for  103 
weeks  with  a  1  week  recovery  period, 
and  up  to  10  animals  per  group  were 
evaluated  after  15  months. 

An  additional  group  of  50  male  Swiss 
(CD-I  ■)  mice  were  dosed  dermally  with 
diethylphthalate  of  dimethylphthalate 
to  study  their  effect  as  initiators  and 
promoters.  They  were  tested  as 
initiators  with  and  without  12- 
Otetradecanoylphorbol  and  they  were 
tested  as  promoters  with  and  without 
the  known  skin  tumor  initiator  7,12- 
dimethyllienzanthrancene 

Under  the  conditions  of  these  2-year 
dermal  studies,  there  was  no  evidence 
of  carcinogenic  activity  '  of 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
studv:  two  categories  for  positive  results  ("clear 
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diethylphthalate  in  male  or  female 
F344/N  rats  receiving  100  or  300  jiL. 
There  was  equivocal  evidence  of 
carcinogenic  activity  of  diethylphthalate 
in  male  and  female  BftCjFi  mice  based 
on  increased  incidences  of 
hepatocellular  neoplasms,  primarily 
adenomas. 

In  the  initiation/promotion  model, 
there  was  no  evidence  of  initiating  or 
promoting  activity  of  diethylphthalate 
or  dimethylphthalate  in  male  Swiss 
(CD-I")  mice. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Diethvlphthalate/Dimethvlphthalate 
(CAS'Nos.  84-6i>-2  and  131-1 1-31  (TR- 
429)  are  available  without  charge  from 
Central  Data  Management,  NIEHS,  MD 
El-02.  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  telephone 
(919)  ,541-3419. 

Dated  March  27,  1996 
Kenneth  Olden, 

Director,  Sational  Toxicology  Program. 
|FR  Doc.  qft-lOfl-ia  Filed  4-,10-96;  8:45  ami 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Benzethonium  Chloride 

The  HHS"  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
benzethonium  chloride,  which  is  used 
primarily  in  cosmetics  for  its 
antimicrobial  and  cationic  surfactant 
properties. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  dermal 
administration  of  benzethonium 
chloride  to  groups  of  60  F344/N  rats  and 
60  B6C3Fi  mice  of  each  sex  at  doses  of 
0,  0.15.  0.5,  or  1.5  mg/kg  body  weight. 
Benzethonium  chloride  was  ' 
administered  to  rats  in  ethanol  5  days 
per  week  and  doses  were  adjusted 
weekly  according  to  the  average  body 
weights  of  the  groups.  As  many  as  nine 
rats  per  group  were  evaluated  after  15 
months.  Mice  received  doses 
administered  in  ethanol  and  dose 
volumes  were  adjusted  weekly 
according  to  average  body  weights  of  the 


UMI 


evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ( "equivocai  evidence"),  one 
calegon,'  for  no  observable  effect  ("no  evidence  ). 
and  one  category  for  .studies  and  cannot  be 
evaluated  because  of  maior  flaws  ("inadequate 
study"!. 


groups.  As  many  as  ten  mice  per  group 
were  evaluated  after  15  months  of 
chemical  administration. 

Under  the  conditions  of  these  2-year 
dermal  studies,  there  was  no  evidence 
of  carcinogenic  activity  '  of 
benzethonium  chloride  in  male  or 
female  F344  rats  or  in  male  or  female 
B6C3F,  mice. 

Exposure  of  rats  and  mice  to 
benzethonium  chloride  by  dermal 
application  in  ethanol  for  2  years 
resulted  in  epithelial  hyperplasia  in 
male  and  female  rats  and  mice  and 
sebaceous  gland  hyperplasia  and  ulcers 
in  female  rats  at  the  site  of  application. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Benzethonium  Chloride  (CAS  No.  121- 
54-0]  (TR-438)  are  available  without 
charge  from  Central  Data  Management, 
NIEHS.  MD  El-02.  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709; 
telephone  (919)  541-3419. 

Dated:  April  12.  1996. 
Kenneth  Olden, 

Director.  National  Toxicology  Program. 
|FR  Doc.  96-10834  Filed  4-:i0-96:  8:45  am] 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  o-Benzyl-p-Chlorophenol 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
o-benzyl-p-chlorophenol.  o-Benzyl-p- 
chlorophenol,  an  aryl  halide,  is  a  broad 
spectrum  germicide  used  in  disinfectant 
solutions  and  soap  formulations  in 
United  States  hospitals  and  households. 
Human  exposure  to  o-benzyl-p- 
chlorophenol  occurs  by  absorption 
through  the  skin  and  mucous 
membranes  and  by  ingestion. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  dermal 
administration  of  o-benzyl-p- 
chlorophenol  to  groups  of  50  Swiss 
(CD-I  ■)  mice  of  each  sex  to  study  its 
effect  as  an  initiator,  promoter,  and 
complete  carcinogen. 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


Under  the  conditions  of  the  1-year 
mouse  skin  initiation/promotion  study 
in  Swiss  (CD-1»)  mice,  o-benzyl-p- 
chlorophenol  was  a  cutaneous  irritant 
and  a  weak  skin  tumor  promoter  relative 
to  strong  promoters  such  as  12-0- 
tetradecanoylphorbol-13-acetate.  o- 
Benzyl-p-chlorophenol  had  no  activity 
as  an  initiator  or  as  a  complete 
carcinogen.' 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  o-Benzyl-p- 
Chlorophenol  (CAS  No.  120-32-i)TR- 
444)  are  available  without  charge  from 
Central  Data  Management,  NIEHS,  MD 
El-02,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709:  telephone 
(919) 541-3419. 

Dated  March  27, 1996. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
|FR  Doc.  96-10835  Filed  4-30-96;  8:45  am| 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Methylphenidate 
Hydrochloride 

The  HHS'  National  Toxicology 
Program  announces  the  availabilitv  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
methylphenidate  hydrochloride. 
Methylphenidate  hydrochloride  is  a 
drug  used  in  the  treatment  of  narcolepsy 
and  attention  deficit  hyperactivity 
disorders. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administration  of  methylphenidate 
hydrochloride  in  feed  to  groups  of  70 
F344/N  rats  of  each  sex  at  doses  of  0, 
100,  500,  or  1,000  ppm  and  to  groups  of 
70  B6C3Fi  mice  of  each  sex  at  doses  of 
0,  50.  250,  or  500  ppm. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenic  activity '  of 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 

'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 


methylphenidate  hydrochloride  in  male 
or  female  F344/N  rats  receiving  100, 
500.  or  1.000  ppm.  There  was  some 
evidence  of  carcinogenic  activity  in 
male  and  female  B6C3Fi  mice,  based  on 
the  occurrence  of  hepatochellular 
neoplasms. 

Treatment  of  female  rats  with 
methylphenidate  hydrochloride  was 
associated  with  a  decrease  in  the 
incidence  of  mammary  gland 
fibroadenomas.  Administration  of 
methylphenidate  hydrochloride  to  mahe 
and  female  mice  resulted  in  increased 
incidence  of  eosinophilic  foci  in  the 
liver. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Methylphenidate  Hydrochloride  (CAS 
No.  298-59-9)  (TR-439)  are  available 
wfithout  charge  from  Central  Data 
Management.  NIEHS.  MD  El-02.  P.O. 
Box  12233.  Research  Triangle  Park.  NC 
27709;  telephone  (919)  541-3419. 

Dated:  March  27, 1996. 
Kenneth  Olden. 

Director,  National  Toxicology  Program. 
IFR  Doc.  96-10836  Filed  4-30-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-3917-N-«9] 

Government  National  Mortgage 
Association;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

AGENCY:  Government  National  Mortgage 
Association,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  May  8,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  Control  Numt)er  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Approval — FHA  Lender  and/ or  Ginnie 
Mae  Mortgage-Backed  Securities  issuer. 
OMB  Control  Number:  2503-0012 
Description  of  the  need  for  the 
information  and  proposed  use:  This 
form  is  used  by  mortgage  lenders  who 
wish  to  apply  to  become  a  FHA- 
approved  lender  or  loan  correspondent 
under  Title  I  and/or  Title  II  program 
and/or  an  approved  issuer  with  Ginnie 
Mae.  The  form  requires  lenders  to 
provide  specific  information  about  their 
mortgage  lending  operations,  business 
background  and  experience.  It  sets  out 
the  information  FHA/Ginnie  Mae 
requires  to  determine  if  the  applicant 
meets  FHAyCinnie  Mae  eligibility 
requirements. 

Agency  form  numbers:  HUD  1 1702/ 
92001. 

Members  of  affected  public:  Business 
or  other  for-profit  and  the  Federal 
Government. 

Respondents:  FHA-1800;  Ginnie 
Mae-50. 

Frequency  of  response:  one  time 
application. 

Reporting  Burden: 


Number 
of  re- 
spond- 
ents 


Fre- 
quency of 

re- 
sponses 


Hours  per 
resporise 


Burden 
hours 


FHA  

Ginnie  Mae 


1800 
50 


.50 
.75 


900 
38 


study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"). 


and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
studv"). 
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Total  Estimated  Burden  Hours:  938. 

Status:  Revision  of  a  currently 
approved  collection. 

Contact:  Sonya  K.  Suarez.  HUD,  (202) 
708-2884;  Joseph  F.  Lackey.  Jr..  OMB. 
(202) 395-7316. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  emergency 
review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
May  2,  1996  is  requested  for  OMB 
approval. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  April  24. 1996. 

David  S.  Cristy. 

Director,  IRM  Policy  and  Management 
Division. 

[FR  Doc.  96-10688  Filed  4-30-96;  8:45  am] 

BILUNO  CODE  4210-41-M 


DEPARTMErfT  OF  THE  INTERIOR 

National  Environmental  Policy  Act 
Revised  Implementing  Procedures 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  proposed  revised 
procedures  for  the  Fish  and  Wildlife 
Service  (Service). 

SUMMARY:  This  notice  announces 
proposed  revised  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA) 
within  the  Fish  and  Wildlife  Service. 
The  proposed  revisions  will  update  the 
agency's  procedures,  originally 
published  in  1984.  based  on  changing 
trends,  laws,  and  public  concerns.  Most 
importantly,  the  revisions  reflect  new 
initiatives  and  Congressional  mandates 
for  the  Service,  particularly  involving 
new  authorities  for  land  acquisition 
activities,  expansion  of  grant  programs 
and  other  private  land  activities,  and 
increased  Endangered  Species  Act 
permit  and  recovery  activities.  The 
revisions  provide  information  on  being 
a  cooperating  agency  with  other  Federal 
agencies;  early  coordination  techniques 
for  streamlining  the  NEPA  process  with 
other  Federal  agencies,  the  States,  and 
the  private  sector;  and  integrating  the 
NEPA  process  with  other  environmental 
laws  and  executive  orders. 

DATES:  Comments  must  be  received  no 
later  than  June  17,  1996. 

ADDRESSES:  Comments  should  be  sent  to 
Jamie  Clark.  Assistant  Director  for 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  Room  3024,  1849  C 
Street,  N.W.,  Washington  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 


Don  Peterson,  Environmental 
,  Coordinator,  Fish  and  Wildlife  Service, 
at (703) 358-2183. 

SUPPLEMENTARY  INFORMATION:  The 

Service's  existing  procedures  for 
implementing  the  National 
Environmental  Pohcy  Act  appear  in 
Appendix  1  to  Chapter  6,  Part  516,  of 
the  Departmental  Manual  (516  DM  6, 
Appendix  1).  These  procedures  are 
consistent  with  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  for  implementing  NEPA. 
These  procedures  were  previously 
published  in  the  Federal  Register  on 
July  1. 1982  (47  FR  28841).  and  were 
incorporated  into  the  Departmental 
Manual  on  April  30,  1984. 

The  revisions  proposed  in  this  notice 
will  update  organizational  changes  in 
the  Service  (Section  1.1);  provide 
general  Service  NEPA  guidance  (Section 
1.2);  update  guidance  to  State,  local,  and 
private  applicants  for  permits  and 
Federal  assistance  provided  through 
Service-administered  programs  (Section 
1.3);  update  and  expand  the  categorical 
exclusions  to  reflect  increased 
responsibilities,  including  the 
implementation  of  several  new 
programs  (Section  1.4);  add  a  new 
section  that  identifies  actions  normally 
requiring  an  environmental  assessment 
(EA)  (Section  1.5);  and  revise  the  list  of 
major  actions  normally  requiring  the 
development  of  an  environmental 
impact  statement  (EIS)  (Section  1.6). 
The  major  changes  in  the  revisions  are 
listed  below. 

Section  1.1    NEPA  Responsibility 

This  section  is  updated  to  reflect  the 
current  organizational  structure  of  the 
Service.  The  Division  of  Habitat 
Conservation  provides  internal  control 
for  ensuring  compliance  with  NEPA, 
including  developing  and  conducting 
specialized  NEPA  training  courses  for 
Service  personnel.  The  revisions 
provide  greater  flexibility  to  the 
Regional  Directors  for  coordinating  the 
management  of  NEPA  compliance 
responsibilities  with  all  program  areas 
in  the  Region. 

1.2    General  Service  Guidance 

This  new  section  lists  Service  NEPA 
guidance  documents.  These  documents 
include  information  on  being  a 
cooperating  agency  with  other  Federal 
agencies,  early  coordination  techniques 
for  streamlining  the  NEPA  process,  and 
integrating  the  NEPA  process  and 
documents  with  other  environmental 
laws  and  executive  orders  to  reduce 
duplication. 


Section  1.3    Guidance  to  Applicants 

This  section  is  updated  to  reflect  new 
laws,  regulations,  and  changes  in 
internal  procedures  for  providing 
permits  and  Federal  assistance  to 
applicants.  Most  importantly,  this 
section  recognizes  new  authorities  for 
land  acquisition  and  technical 
assistance  activities,  and  expansion  of 
grant  programs  and  other  activities  for 
State,  local,  and  private  entities.  Since 
1984,  new  grant  and  technical 
assistance  programs  were  established, 
including  the  North  American  Wetlands 
Conservation  Act;  Food  Security  Act  of 
1985;  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990;  Consolidated 
Farm  and  Rural  Development  Act  of 
1990;  Coastal  Wetlands  Planning 
Protection  and  Restoration  Act;  and 
Clean  Vessel  Act  of  1992.  This  section 
is  reorganized  tc  more  clearly  provide 
applicants  with  addresses  on  how  to 
obtain  information,  where  to  request 
funds  and  assistance,  and  how  to  assist 
the  Service  in  NEPA  compliance 
matters. 

Section  1.4    Categorical  Exclusions 

Numerous  revisions  are  made  in  this 
section  to  reflect  changing  laws  and 
program  activities.  Additional  general 
language  is  inserted  at  the  beginning  of 
the  section  to  clarify  what  constitutes  a 
categorical  exclusion,  and  the 
exceptions  to  categorical  exclusions. 
When  an  exception  is  applicable  (such 
as  a  high  deoree  of  controversy  over 
environmental  effects),  the  proposed 
action  would  require  the  preparation  of 
an  EA  or  EIS.  Major  revisions  to  the 
categorical  exclusions  are  indicated 
below. 

A(4).  The  phrase  "continuance  of 
essentially  the  existing  land  use  is 
planned"  is  deleted  and  replaced  by  the 
phrase  "continuance  of  or  minor 
modiBcations  to  the  existing  land  use  is 
planned"  to  recognize  that  land 
acquisition  actions  often  involve  small 
parcels  that  result  in  a  change  in  land 
use  (such  as  from  a  soybean  field  to  a 
wet  meadow)  that  routinely  have  no  or 
negligible  environmental  effects.  Small 
land  acquisition  actions  are  increasing 
due  to  a  number  of  factors,  primarily  the 
increasing  unavailability  of  large 
parcels.  Following  acquisition  of  land,  if 
large  wetlands  restoration  developments 
are  planned,  such  as  the  construction  of 
major  dikes  and  water  control 
structures,  an  EA  or  EIS  would  be 
prepared. 

B(3).  The  existing  categorical 
exclusion  for  small  construction 
activities  is  revised  to  clarify  that  it 
includes  new  construction  in 
unimproved  areas  as  well  as  the 


addition  of  small  structures  and 
improvements  to  areas  with  existing 
improvements.  The  language  also 
clarifies  that  such  small  projects  can 
include  the  restoration  of  wetland, 
riparian,  instream,  or  native  habitats. 
This  categorical  exclusion  recognizes 
the  increase  in  small  restoration  projects 
conducted  by  the  Service  pursuant  to 
the  general  fish  and  wildlife 
conservation  provisions  of  the  Fish  and 
Wildlife  Act  of  1956.  These  activities 
may  include  fencing,  construction  of 
small  water  control  structures,  seeding 
and  other  minor  revegetation  actions, 
construction  of  small  berms  and  dikes, 
and  development  of  limited  access  for 
routine  maintenance  and  management 
purposes. 

3(4)  and  (5).  These  categorical 
exclusions  are  added  to  address  routine 
fire  management  activities,  when 
conducted  in  accordance  with  Federal, 
State,  and  local  laws  and  procedures. 

8(9)  and  (JO).  These  categorical 
exclusions  are  added  to  clarify  that  the 
issuance  of  new  or  revised  management 
plans  with  only  minor  changes  are 
categorically  excluded.  The  existing 
categorical  exclusions  A(l)  and  B(2)  are 
not  specific  enough  and  occasionally 
have  led  to  confusion. 

B(ll).  This  categorical  exclusion  on 
natural  resource  damage  assessment 
restoration  plans  is  added  to  allow  such 
plans  to  be  categorically  excluded  when 
minor  or  negligible  change  in  the 
capacity  or  use  of  the  affected  areas  is 
planned.  The  Service  generally  prepares 
these  plans,  in  response  to  a  settlement 
agreement,  for  the  restoration  of  off-site 
environmental  damages  associated  with 
hazardous  waste  sites  or  hazardous 
material  spills.  This  activity  is  new 
since  1984.  When  significant  changes 
and  impacts  are  anticipated,  the 
categorical  exclusion  does  not  apply, 
and  an  EA  or  EIS  will  be  prepared. 

C(l).  The  existing  categorical 
exclusion  for  the  issuance  of  fish  and 
wildlife  permits  under  50  CFR  is  revised 
to  include  the  issuance  of  permits  when 
there  is  no  or  negligible  environmental 
disturbance.  The  existing  categorical 
exclusion  is  not  sufficient  to  handle  the 
full  extent  of  permit  activities  occurring 
since  1984.  The  existing  categorical 
exclusion  does  not  apply  when  such 
permits  involve  the  killing,  the  removal 
from  natural  habitat,  or  the  permanent 
impairment  of  reproductive  capability 
of  endangered  species,  threatened 
species,  eagles,  or  mariile  mammals.  For 
example,  an  increased  number  of 
permits  are  being  issued  for  activities 
involving  migratory  birds,  marine 
mammals,  endangered  and  threatened 
species  (i.e.,  incidental  take,  scientific 
research,  public  display),  listed  under 


the  Convention  on  International  Trade 
in  Endangered  Species  (CITES),  wild 
exotic  birds,  eagles,  and  injurious 
wildlife.  The  proposed  revision  would 
allow  permit  issuance  to  t>e 
categorically  excluded  when  they  meet 
the  criteria  that  the  permits  would  have 
no  or  negligible  environmental  effects. 
This  revision  is  meant  to  focus  on 
actions  which  suitably  fit  CEQ's 
definition  of  categorical  exclusion  (40 
CFR  1508.4),  including  situations  where 
there  are  no  or  negligible  environmental 
effects  from  actions  which  might  take 
one  or  a  small  number  of  individuals. 
The  revision  clarifies  that  the 
categorical  exclusion  applies  to  the 
denial,  suspension,  and  revocation,  as 
well  as  issuance,  of  the  permit. 

C(2).  This  categorical  exclusion  is 
added  to  cover  the  issuance  of  section 
10(a)(1)(B)  incidental  take  permits 
under  the  1982  amendments  of  the 
Endangered  Species  Act.  Specifically, 
the  exclusion  addresses  only  those 
permits  for  "low-effect"  actions  where, 
individually  and  cumulatively,  minor  or 
negligible  impacts  would  occur  to  listed 
species  or  the  environment  as  a  result  of 
the  action.  Incidental  take  permits  are 
required  for  non-Federal  parties 
proposing  actions  that  result  in  "take" 
of  a  listed  species  during  otherwise 
lawful  activities.  This  categorical 
exclusion  provides  guidance  for  the 
issuance  of  such  permits  not  addressed 
in  the  general  permit  categorical 
exclusion  C(l)  above.  Under  the 
Endangered  Species  Act,  all  section 
10(a)(1)(B)  permits  must  be 
accompanied  by  an  approved  habitat 
conservation  plan  and  meet  statutory 
issuance  criteria.  The  Section  10(a)(1)(B) 
Handbook  provides  additional  guidance 
on  the  definition  of  a  "low-effect" 
habitat  conservation  plan.  Since  1982, 
approximately  141  permits  and  15 
permit  amendments  have  been  issued. 
Currently,  the  numtjer  of  permit 
applications  is  rapidly  increasing,  and 
approximately  200  habitat  conservation 
plans  are  in  various  stages  of 
development.  The  Service  anticipates 
that  this  trend  will  continue,  due  to  an 
increase  in  listed  species  and  continued 
agricultural,  commercial,  and 
residential  developments  in  areas  where 
such  species  occur.  This  categorical 
exclusion  is  intended  to  assist  in 
streamlining  the  processing  of  section 
10(a)(1)(B)  permits  where,  individually 
and  cumulatively,  minor  or  negligible 
impacts  to  the  listed  species  or  other 
environmental  entities  would  occur  as  a 
result  of  the  proposed  action.  The 
categorical  exclusion  does  not  apply  to 
habitat  conservation  plans  that  do  not 


meet  the  definition  of  "low-effect"  in 
the  Section  10(a)(1)(B)  Handbook. 

C  (5)  and  (6).  These  revised 
categorical  exclusions  for  prop>osed 
actions  on  national  wildlife  refuges 
requiring  special  use  permits  would 
replace  categorical  exclusions  C  (4)  and 
(5)  in  the  current  procedures.  The  new 
language  reflects  changes  in  Ser\'ice 
policy  to  ensure  that  t)efore  proposed 
actions  requiring  special  use  permits 
can  be  categorically  excluded,  such 
actions  must  he  compatible  with  the 
purposes  for  which  the  refuge  was 
established,  and  meet  other 
requirements.  Categorical  exclusion  C(6) 
can  be  used  if  an  applicant's  proposal  is 
not  re\'iewed  or  considered,  or  will  not 
be  evaluated  due  to  a  conflict  with 
Service  policy,  regulations,  or 
procedures.  Although  NEPA  compliance 
is  not  required  in  absence  of  a  proposed 
action,  this  categorical  exclusion  is 
included  for  clarification  purposes. 
C(7).  This  categorical  exclusion, 
which  addresses  several  types  of  routine 
Service  law  enforcement  activities,  is 
added  to  clarify  that  these  activities,  not 
specifically  covered  under  the  existing 
516  DM  2.  Appendix  1.4,  are  also 
categorically  excluded. 

D.  This  categorical  exclusion  on  the 
issuance  of  recovery  plans  prepared 
under  section  4(f)  o*!  the  Endangered 
Species  Act  is  added  to  clarify  that  the 
issuance  of  recovery  plans  is 
categorically  excluded.  Recoven,-  plans 
do  not.  in  themselves,  impose 
mandatory  actions.  Instead,  the  plans 
identify  specific  tasks  that  can  be 
carried  out  that,  if  implemented,  would 
lead  to  the  recover*  of  the  species. 
Recovery  plans  are  not  proposed  actions 
from  the  standpoint  of  NEPA. 
Additionally,  section  1003  of  the  1988 
amendments  to  the  Endangered  Species 
Act  requires  that  prior  to  final  approval 
of  a  new  or  reviseSd  recovery-  plan,  the 
Secretary  of  the  Interior  shall  "provide 
public  notice  and  an  opportunity  for 
public  review  and  comment  on  such 
plan."  The  Ser\'ice  currently  considers 
recovery  plans  to  be  categorically 
excluded  under  a  general  categorical 
exclusion  covering  technical  assistance 
and  consultations  in  the  Departmental 
Manual  (516  DM  2.  Appendix  1.10). 
This  determination  is  indicated  in  a 
memorandum  from  the  Director  to  the 
Regional  Directors  (through  Assistant 
Sohcitor  for  Fish  and  Wildlife),  dated 
November  5. 1986:  and  in  a 
memorandum  from  the  Deputy  Director 
to  the  Regional  Directors,  dated 
September  10.  1991.  The  NEPA  process 
would  apply  to  the  specific  tasks  in  the 
recovery  plans  whenever  the  Ser\ice 
proposes  their  implementation,  where 
appropriate. 


19310 Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  Notices 


UMI 


E(l).  This  categorical  exclusion  on 
grants  and  other  financial  assistance, 
where  the  environmental  effects  are 
minor  or  negligible,  is  revised  to  include 
not  only  grants,  but  other  forms  of 
financial  assistance,  such  as  cooperative 
agreements.  Cooperative  agreements  are 
commonly  used  in  the  implementation 
of  small  projects  to  benefit  fish  and 
wildlife  through  Federal,  State,  local 
government,  or  private  lands 
restorations. 

Section  1 .5    Actions  Normally 
Requiring  an  £A 

A.  The  existing  language  under  1.3A 
states  that  the  Service  will  normally 
require  the  preparation  of  an  EIS  for  the 
establishment  of  new  refuges,  fish 
hatcheries,  or  research  stations  and 
major  additions  to  existing  installations. 
The  proposed  revision  states  that  the 
establishment  of  most  new  refuges  and 
fish  hatcheries,  and  most  additions  and 
rehabilitations  to  existing  installations 
will  require  an  EA.  Further,  the 
proposed  revision  states  that  if  the  EA 
determines  that  the  proposal  is  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  an 
EIS  will  be  prepared.  The  determination 
will  be  made  following  review  of  the  EA 
by  the  affected  public.  This  subsection 
is  revised  based  on  experience 
implementing  CEQs  NEPA  regulations. 
Since  1984,  76  new  refuges  have  been 
established.  Most  are  small  in  size  and 
do  not  meet  the  significance  criteria  for 
requiring  an  EIS  listed  in  the  Service 
Manual  on  NEPA  compliance  1 30  AM  • 
3.9B(2)(d}j,  which  is  consistent  with  the 
intent  of  section  102(2)(C)  of  NEPA.  In 
fact,  since  1984,  only  seven  EISs  were 
required  for  the  establishment  of  new 
refuges  based  on  significant  impacts, 
and  none  for  major  additions  to  existing 
facilities.  Further  developments  on 
refuges,  such  as  major  changes  in  the 
management  of  the  land,  rather  than  the 
establishment  of  the  refuge,  are  more 
likely  to  result  in  the  preparation  of  an 
EIS.  Since  1984,  only  a  few  fish 
hatcheries  have  been  established,  all 
requiring  an  EA.  Reference  to  research 
stations  has  been  deleted  in  the 
proposed  revisions,  since  they  are  now 
the  responsibility  of  the  National 
Biological  Service,  also  in  the 
Department  of  the  Interior.  The 
proposed  revision  also  states  that  any 
habitat  conservation  plan  that  does  not 
meet  the  definition  of  "low-effect"  in 
the  Section  10(a)(l)(B}  Handbook  will 
require  an  EA. 

Section  1.6     Major  Actions  Normally 
Requiring  the  Preparation  of  an  EIS 

A(lj.  This  subsection  on  the 
establishment  of  refuges,  fish  hatcheries. 


and  major  additions  to  existing 
installations,  revises  the  existing 
procedures  to  reflect  the  actual  record  of 
those  situations  that,  since  1984, 
normally  result  in  the  preparation  of  an 
EIS.  Several  criteria  are  listed  that, 
based  on  our  experience  since  1984, 
better  identify  the  circumstances  under 
which  the  Service  may  require  the 
preparation  of  an  EIS.  These  criteria  are: 
substantive  conflicts  over  existing  State 
and  local  land  use  occur,  significant 
controversy  exists  over  the 
environmental  effects  of  the  proposal,  or 
remediation  of  major  on-site  sources  of 
contamination  is  required.  These 
criteria  will  be  weighed  with  respect  to 
intensity  and  duration  before  a  decision 
is  made  whether  to  prepare  an  EIS. 
These  criteria  are  not  inclusive,  in  that 
other  factors  could  require  the  Service 
to  prepare  an  EIS,  within  the  meaning 
of  section  102(2)(C)  of  NEPA.  Refer  to 
the  discussion  in  Section  1.5. 

A(2).  This  subsection  combines  the 
existing  two  parts  [1.3(A)  (2)  and  (3)|. 

DEPARTMENTAL  MANUAL 

516  DM  6  Appendix  1 

Fish  and  Wildlife  Service 

1.1     NEPA  Responsibility 

A.  The  Director  is  responsible  for 
NEPA  compliance  for  Fish  and  Wildlife 
Service  (Service)  activities,  including 
approval  recommendations  to  the 
Assistant  Secretary  (FW)  for  proposed 
referrals  to  the  Council  on 
Environmental  Quality  (CEQ)  of  other 
agency  actions  under  40  CFR  part  1504. 

B.  Each  Assistant  Director  (Refuges 
and  Wildlife,  Fisheries.  International 
Affairs,  and  Ecological  Services)  and  the 
Deputy  Director  for  External  Affairs 
(Federal  Aid)  is  responsible  for  general 
guidance  and  compliance  in  their 
respective  areas  of  responsibility. 

C.  The  Assistant  Director  for 
Ecological  Services  has  been  delegated 
oversight  responsibility  for  Service 
NEPA  compliance. 

D.  The  Division  of  Habitat 
Conservation  (DHC-Washington).  which 
reports  to  the  Assistant  Director  for 
Ecological  Services,  is  responsible  for 
internal  control  of  the  environmental 
review  and  analysis  of  documents 
prepared  by  other  agencies  and 
environmental  statements  prepared  by 
the  various  Service  Divisions.  This 
office  is  also  responsible  for  preparing 
Service  NEPA  procedures,  guidelines, 
and  instructions,  and  for  supplying 
technical  assistance  and  specialized 
training  in  NEPA  compliance,  in 
cooperation  with  the  Service  Office  of 
Training  and  Education,  to  Service 
entities.  The  Washington  Office 


Environmental  Coordinator,  who  reports 
to  DHC.  provides  staff  assistance  on 
NEPA  matters  to  the  Director.  Assistant 
Directors  and  their  divisions  and  offices, 
and  serves  as  the  Service  NEPA  liaison 
to  the  CEQ.  the  Department's  Office  of 
Environmental  Policy  and  Compliance 
(OEPC).  and  NEPA  liaisons  in  other 
Federal  agencies,  in  accordance  with 
516  DM  6.2. 

E.  Each  Regional  Director  is 
responsible  for  NEPA  compliance  in 
his/her  area  of  responsibility.  An 
individual  in  each  Regional  Office, 
named  by  title  and  reporting  to  the 
Assistant  Regional  Director  for 
Ecological  Services,  or  other  appropriate 
Assistant  Regional  Director,  or  the 
Regional  Director,  will  have  NEPA 
coordination  duties  with  all  program 
areas  at  the  Regional  level  similar  to 
those  of  the  Washington  Office 
Environmental  Coordinator,  in 
accordance  with  516  DM  6.2. 

1.2  General  Service  Guidance 

Service  guidance  on  NEPA  matters  is 
found  in  30  AM  2-3  (organizational 
structure  and  internal  compliance),  505 
FW  1-5  (environmental  reviews  of  other 
agency  environmental  documents),  and 
in  550  FW  1-3  (in  preparation).  These 
guidance  documents  provide 
information  on  being  a  cooperating 
agency  with  other  Federal  agencies, 
early  coordination  techniques  for 
streamlining  the  NEPA  process,  and 
integrating  the  NEPA  process  with  other 
environmental  laws  and  executive 
orders.  Some  Service  programs  have 
additional  NEPA  compliance 
information  related  to  specific  program 
planning  and  decisionmaking  activities. 
Service  program  guidance  on  NEPA 
matters  must  be  consistent  with  the 
Service  Manual  on  NEPA  guidance  and 
departmental  NEPA  procedures.  For 
example,  additional  NEPA  guidance  is 
found  in  the  Federal  Aid  Handbook 
(521-523  FW).  refuge  planning  guidance 
(602  FW  1-3).  Handbook  for  Habitat 
Conservation  Planning  and  Incidental 
Take  Processing,  and  North  American 
Wetlands  Conservation  Act  Grant 
Application  Instructions. 

1.3  Guidance  to  Applicants 

A.  Service  Permits.  The  Service  has 
responsibility  for  issuing  permits  to 
Federal  and  State  agencies  and  private 
parties  for  actions  which  would  involve 
certain  wildlife  species  and/or  use  of 
Service-administered  lands.  When 
applicable,  the  Service  may  require 
permit  applicants  to  provide  additional 
information  on  the  proposal  and  on  its 
environmental  effects  as  may  be 
necessary  to  satisfy  the  Service's 
requirements  to  comply  with  NEPA, 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday,  May  1.  1996  /  Notices 


19311 


other  Federal  laws,  and  executive 
orders. 

(1)  Permits  for  the  Taking.  Possession, 
Transportation.  Sale.  Purchase.  Barter, 
Exportation,  or  Importation  of  Certain- 
Wildlife  Species.  The  Code  of  Federal 
Regulations.  Part  13.  Title  50  (50  CFR 
13)  contains  regulations  for  General 
Permit  Procedures.  Section  13.3  lists 
types  of  permits  and  the  pertinent  Parts 
of  50  CFR.  These  include:  Importation, 
Exportation,  and  Transportation  of 
Wildlife  (Part  14);  Exotic  Wild  Bird 
Conservation  (Part  15);  Injurious 
Wildlife  (Part  16);  Endangered  and 
Threatened  Wildlife  and  Plants  (Part 
17);  Marine  Mammals  (Part  18); 
Migratory  Bird  Hunting  (Part  20); 
Migratory  Bird  Permits  (Part  21);  Eagle 
Permits  (Part  22);  Endangered  Species 
Convention  (Part  23);  and  Importation 
and  Exportation  of  Plants  (Part  24). 
Potential  permit  applicants  should 
request  information  from  the 
appropriate  Regional  Director,  or  the 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  Washington,  DC  20240, 
as  outlined  in  the  applicable  regulation. 

(2)  Federal  Lands  Managed  by  the 
Service.  Service  lands  are  administered 
under  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966  (16 
U.S.C.  668dd-668ee),  the  Refuge 
Recreation  Act  of  1962  (16  U.S.C.  460k- 
460k-4),  and  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980 
(16  U.S.C.  410hh-3233.  43  U.S.C.  1602- 
1784).  Inherent  in  these  acts  is  the 
requirement  that  only  those  uses  that 
are  compatible  with  the  purposes  of  the 
refuge  unit  may  be  allowed  on  Service 
lands.  Detailed  procedures  regarding 
comprehensive  management  plarming 
and  integration  with  NEPA  are  found  in 
the  Service  Manual  (602  FW  1-3). 
Reference  to  this  and  other  National 
Wildlife  Refuge  System  requirements 
are  found  in  the  Code  of  Federal 
Regulations,  Title  50  parts  25-29,  31- 
36,  60,  and  70-71.  Under  these 
regulations,  these  protections  are 
extended  to  all  Service-administered 
lands,  including  the  National  Fish 
Hatchery  System. 

B.  Permits,  Licenses,  and  Other 
Proposed  Activities  Reviewed  by  the 
Service  Under  the  Fish  and  Wildlife 
Coordination  Act  (FWCA).  Under 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661-667e; 
48  Stat.  401,  as  amended),  the  Service 
investigates  and  reports  on  proposals  by 
any  department  or  agency  of  the  United 
States,  or  by  any  public  or  private 
agency  under  Federal  permit  or  license, 
that  may  impound,  divert,  deepen,  or 
otherwise  control  or  modify  any  stream 
or  other  water  body.  Private  parties'  and 


government  agencies'  planning 
activities  that  may  require  a  pennit  or 
license  for  activities  of  this  kind  are 
encouraged  to  consult  with  the  Service 
at  the  onset  of  planning.  Applications  to 
other  Federal  agencies  for  these  actions 
will  be  forwarded  to  the  Service  and 
reviewed  according  to  the 
Environmental  Protection  Agency's 
(EPA)  section  404(b)(1)  Guidelines  (40 
CFR  230)  and  the  Service's  Mitigation 
Policy  (501  FW  2). 

C.  Federal  Assistance  to  States,  Local, 
or  Private  Entities. 

(1)  Federal  Assistance  Programs.  The 
Service  administers  financial  assistance 
(grants  and/or  cooperative  agreements) 
to  State,  local,  and  private  entities  under 
the  Anadroraous  Fish  Conservation  Act 
(CFDA  #15.600);  North  American 
Wetlands  Conservation  Act;  Fish  and 
Wildlife  Act  of  1956;  Migratory  Bird 
Conservation  Act;  Food  Security  Act  of 
1985;  Food,  Agriculture.  Conservation 
and  Trade  Act  of  1990;  Partnerships  for 
Wildlife  Act  of  1992;  and  ConsoHdated 
Farm  and  Rural  Development  Act.  The 
Service  administers  financial  assistance 
to  States  under  the  Sport  Fish 
Restoration  Act  (CDFA  #15.605). 
Wildlife  Restoration  Act  (CFDA 
#15.611).  Endangered  Species  Act 
(CFDA  #15.612  and  15.615).  Coastal 
Wetlands  Planning  Protection  and 
Restoration  Act  (CFDA  il5.614).  and 
Clean  Vessel  Act  of  1992  (CFDA 
#15.616). 

(2)  Program  Information  and  NEPA 
Compliance.  Information  on  how  State, 
local,  and  private  entities  may  request 
funds  and  assist  the  Service  in  NEPA 
compliance  relative  to  the  Anadromous 
Fish  Conservation  Act  may  be  obtained 
through  the  Division  of  Fish  and 
Wildlife  Management  Assistance,  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  Arlington  Square 
Building,  Room  840,  Washington.  D.C. 
20240.  Similar  information  regarding 
the  North  American  Wetlands 
Conservation  Act  may  be  obtained 
through  the  North  American  Waterfowl 
and  Wetlands  Office,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Arlington  Square  Building, 
Room  110,  Washington.  D.C.  20240.  All 
other  requests  for  information  on  how 
funds  may  be  obtained  and  guidance  on 
how  to  assist  the  Ser\'ice  in  NEPA 
compliance  may  be  obtained  through 
the  Chief,  Division  of  Federal  Aid,  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  Arlington  Square 
Building,  Room  140,  Washington,  D.C. 
20240. 

1.4    Categorical  Exclusions 

Categorical  exclusions  are  classes  of 
actions  which  do  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Categorical 
exclusions  are  not  the  equivalent  of 
statutory  exemptions.  If  exceptions  to 
categorical  exclusions  apply,  under  516 
DM  2,  Appendix  2  of  the  Departmental 
Manual,  the  departmental  categorical 
exclusions  cannot  be  used.  In  addition 
to  the  actions  listed  in  the  departmental 
categorical  exclusions  outlined  in 
Appendix  1  of  516  DM  2.  the  following 
Service  actions  are  designated 
categorical  exclusions  unless  the  action 
is  an  exception  to  the  categorical 
exclusion. 

A.  General.  (1)  Changes  or 
amendments  to  an  approved  action 
when  such  changes  have  no  or  minor 
potential  environmental  impact. 

(2)  Personnel  training,  environmental 
interpretation,  public  safety  efforts,  and 
other  educational  activities,  which  do 
not  involve  new  construction  or  major 
additions  to  existing  facilities. 

(3)  The  issuance  and  modification  of 
procedures,  including  manuals,  orders, 
guidelines,  and  field  instructions,  when 
the  impacts  are  limited  to 
administrative  effects. 

(4)  The  acquisition  of  real  property 
obtained  either  through  discretionar\ 
acts  or  when  acquired  by  law.  whether 
by  way  of  condemnation,  donation, 
escheat,  right-of-entr>',  escrow, 
exchange,  lapses,  purchase,  or  transfer 
and  that  will  be  under  the  jurisdiction 
or  control  of  the  United  States.  Such 
acquisition  of  real  property  shall  be  in 
accordance  with  602  DM  2  and  the 
Service's  procedures,  when  the 
acquisition  is  from  a  willing  seller, 
continuance  of  or  minor  modification  to 
the  existing  land  use  is  planned,  and  the 
acquisition  planning  process  has  been 
performed  in  coordination  with  the 
affected  public. 

B.  Resource  Management.  (1) 
Research,  inventon,-,  and  information 
collection  activities  directly  related  to 
the  conser\'ation  of  fish  and  wildlife 
resources  which  involve  negligible 
animal  mortality  or  habitat  destruction, 
no  introduction  of  contaminants,  or  no 
introduction  of  organisms  not 
indigenous  to  the  affected  ecosystem 

(2)  The  operation,  maintenance,  and 
management  of  existing  facilities  and 
routine  recurring  management  activities 
and  improvements,  including 
renovations  and  replacements  which 
result  in  no  or  only  minor  changes  in 
the  use.  and  have  no  or  negligible 
environmental  effects  on-site  or  in  the 
vicinity  of  the  site. 

(3)  The  construction  of  new.  or  the 
addition  of.  small  structures  or 
improvements,  including  structures  and 
improvements  for  the  restoration  of 
wetland,  riparian,  in  stream,  or  native 
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habitats,  which  result  in  no  or  only 
minor  changes  in  the  use  of  the  affected 
local  area.  The  following  are  examples 
of  activities  that  may  be  included. 

i.  The  installation  of  fences. 

ii.  The  construction  of  water  control 
structures. 

iii.  The  planting  of  seeds  or  seedlings 
and  other  minor  revegetation  actions. 

iv.  The  construction  of  small  berms  or 
dikes. 

V.  The  development  of  Umited  access 
for  routine  maintenance  and 
management  purposes. 

(4).  The  use  of  prescribed  burning  for 
habitat  improvement  purposes,  when 
conducted  in  accordance  with  local  and 
State  ordinances  and  laws. 

(5).  Fire  management  activities, 
including  prevention  and  restoration 
measures,  when  conducted  in 
accordance  with  departmental  and 
Service  procedures. 

(6)  The  reintroduction  (e.g.,  stocking) 
of  native,  formerly  native,  or  established 
species  into  suitable  habitat  within  their 
historic  or  established  range. 

(7)  Minor  changes  in  the  amounts  or 
types  of  public  use  on  Service  or  State- 
managed  lands,  in  accordance  with 
existing  regulations,  management  plans, 
and  procedures. 

(8)  Consultation  and  technical 
assistance  activities  directly  related  to 
the  conservation  of  fish  and  wildlife 
resources. 

(9)  Minor  changes  in  existing  master 
plans,  comprehensive  conservation 
plans,  or  operations,  when  no  or  minor 
effects  are  anticipated.  Examples  could 
include  minor  changes  in  the  type  and 
location  of  compatible  public  use 
activities  and  land  management 
practices. 

(10)  The  issuance  of  new  or  revised 
site,  unit,  or  activity-specific 
management  plans  for  public  use,  land 
use,  or  other  management  activities 
when  only  minor  changes  are  planned. 
Examples  could  include  an  amended 
public  use  plan  or  fire  management 
plan. 

(11)  Natural  resource  damage 
assessment  restoration  plans,  prepared 
under  sections  107,  111,  and  122(j)  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA);  section  311(f)(4)  of  the 
Clean  Water  Act;  and  the  Oil  Pollution 
Act;  when  only  minor  or  negligible 
change  in  the  use  of  the  affected  areas 
is  planned. 

C.  Permit  and  Regulatory  Functions. 
(1)  The  issuance,  denial,  suspension, 
and  revocation  of  permits  for  activities 
involving  fish,  wildlife,  or  plants 
regulated  under  50  CFR  Chapter  1, 
Subsection  B,  when  such  permits  cause 
no  or  negligible  environmental 


disturbance.  These  permits  involve 
endangered  and  threatened  species, 
species  listed  under  the  Convention  on 
International  Trade  in  Endangered 
Species  (CITES),  marine  mammals,  wild 
exotic  birds,  migratory  birds,  eagles,  and 
injurious  wildlife. 

(2)  The  issuance  of  ESA  section 
10(a)(1)(B)  "low-effect"  incidental  take 
permits  that,  individually  or 
cumulatively,  have  a  minor  or  negligible 
effect  on  the  species  covered  in  the 
habitat  conservation  plan. 

(3)  The  issuance  of^special  regulations 
for  public  use  of  Service-managed  land, 
which  maintain  essentially  the 
permitted  level  of  use  and  do  not 
continue  a  level  of  use  that  has  resulted 
in  adverse  environmental  effects.  - 

(4)  The  issuance  or  reissuance  of 
permits  for  limited  additional  use  of  an 
existing  right-of-way  for  buried  power, 
telephone,  or  pipelines,  where  no  new 
structures  (i.e..  facilities)  or  major 
improvements  to  those  facihties  are 
required;  and  for  permitting  a  new  right- 
of-way,  where  no  or  negligible 
environmental  disturbances  are 
anticipated. 

(5)  The  issuance  or  reissuance  of 
special  use  permits  for  the 
administration  of  specialized  uses, 
including  agricultural  uses,  or  other 
economic  uses  for  management 
purposes,  when  such  uses  are 
compatible,  contribute  to  the  purposes 
of  the  refuge,  and  result  in  no  or 
negligible  environmental  effects. 

(6)  The  denial  of  special  use  permit 
applications,  either  initially  or  when 
permits  are  reviewed  for  renewal,  when 
the  proposed  action  is  determined  not 
compatible  with  the  purposes  for  which 
the  refuge  was  established. 

(7)  Activities  directly  related  to  the 
enforcement  of  fish  and  wildlife  laws, 
not  included  in  516  DM  2,  Appendix 
1.4.  These  activities  include: 

(a)  Assessment  of  civil  penalties. 

(b)  Forfeiture  of  property  seized  or 
subject  to  forfeiture. 

(c)  The  issuance  or  reissuance  of 
rules,  procedures,  standards,  and 
permits  for  the  designation  of  ports, 
inspection,  clearance,  marking  and 
license  requirements  pertaining  to 
wildlife  and  wildlife  products,  and  for 
the  humane  and  healdiful  transportation 
of  wildhfe. 

(8)  Actions  where  the  Service  has 
concurrence  or  coapproval  with  another 
agency  and  the  action  is  a  categorical 
exclusion  for  that  agency.  This  would 
normally  involve  one  Federal  action  or 
connected  actions  where  the  Service  is 
a  cooperating  agency. 

D.  Recovery  Plans.  Issuance  of 
recovery  plans  under  section  4(f)  of  the 
ESA. 


E.  Financial  Assistance.  (1)  State, 
local,  or  private  financial  assistance 
(grants  and/or  cooperative  agreements), 
including  State  planning  grants  and 
private  land  restorations,  where  the 
environmental  effects  are  minor  or 
negligible. 

(2)  Grants  for  categorically  excluded 
actions  in  paragraphs  A.  B,  and  C, 
above;  and  categorically  excluded 
actions  in  Appendix  1  of  516  DM  2. 

1.5  Actions  Normally  Requiring  an  EA 

A.  Proposals  to  estabfish  most  new 
refuges  and  fish  hatcheries;  and  most 
additions  and  rehabilitations  to  existing 
installations. 

B.  Any  habitat  conservation  plan  that 
does  not  meet  the  definition  of  "low- 
effect"  in  the  Section  10(a)(1)(B) 
Handbook. 

C.  If,  for  any  of  the  above  proposals, 
the  EA  determines  that  the  proposal  is 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  an  HIS  will  be  prepared. 
The  determination  will  be  made 
following  review  of  the  EA  by  the 
affected  public. 

1.6  Major  Actions  Normally  Requiring 
anEIS 

A.  The  following  Service  proposals, 
when  determined  to  be  a  major  Federal 
action  significtmtly  affecting  the  quality 
of  the  human  environment,  will 
normally  require  the  preparation  of  an 
EIS. 

(1)  Major  proposals  estabUshing  new 
refuges,  fish  hatcheries,  or  major 
additions  to  existing  installations, 
which  involve  substantive  conflicts  over 
existing  State  and  local  land  use. 
significant  controversy  over  the 
environmental  effects  of  the  proposal,  or 
the  remediation  of  major  on-site  sources 
of  contamination. 

(2)  Master  or  comprehensive 
conservation  plans  for  major  new 
installations,  or  for  established 
installations,  where  major  new 
developments  or  substantial  changes  in 
management  practices  are  proposed. 

B.  If,  for  any  of  the  above  proposals 
it  is  initially  determined  that  the 
proposal  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  an  EA  will  be 
prepared  and  handled  in  accordance 
with  40  CFR  1501.4(e)(2).  If  the  EA 
subsequently  indicates  the  proposed 
action  will  cause  significant  impacts,  an 
EIS  will  be  prepared. 

[Notice:  Notice  of  Proposed  Revised  NEPA 
Procedures  for  the  Fish  and  Wildlife  Service.] 


Dated.  April  25, 1996. 
Willie  Taylor, 

Director,  Office  of  Environmental  Policyand 
Compliance,  Office  of  the  Secretary,  US. 
Department  of  the  Interior. 
(PR  Doc.  96-10678  Filed  4-30-96;  8:45  am) 
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Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-814235 

Applicant:  David  Zellmer.  Libertyville.  IL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-8 14091 
Applicant:  Oliver  London.  Golden  Valley. 

MN. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  by  African  Bush  Safaris  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-814097 
Applicant:  University  of  New  Mexico, 

Albuquerque.  NM. 

The  applicant  requests  a  permit  to 
import  blood  samples  collected  from 
wild  caught  Galapagos  penguins 
(Spheniscus  mendicules)  in  the 
Galapagos  Islands,  for  the  purpose  of 
scientific  research. 
PRT-814085 
Applicant:  The  Field  Museum  of  Natural 

History.  Chicago.  IL. 

The  applicant  requests  a  permit  to 
import  1  weasel  lemur  (Lepilemur 
ruficaudatus),  10  mouse  lemurs 
(Microcebus  murinus),  1  mouse  lemur 
(Microcebus  myoxinus),  and  2  mouse 
lemurs  (Microcebus  spp.),  dead  wild 
caught  and  salvaged  specimens  from  the 
Department  of  Water  and  Forests, 
Madagascar,  for  the  purpose  of  scientific 
research. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 


Authority,  4401  North  Fairfax  Drive, 
Room  430.  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  April  26. 1996. 
Mary  EUen  Amtower. 

Acting  Chief  Bmnch  of  Permits.  Office  of 

Management  Authority. 

|FR  Doc.  96-10759  Filed  4-30-96;  8:45  am) 
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determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
ap]X)intment.  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB.  1849  C 
Street,  N.W.,  Washington.  D.C.  20240. 
Phone:  (202)  208-3592. 

Dated:  February  29. 1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  96-10680  Filed  4-30-96;  8:45  ami 
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Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Apalachee  Indian  Tribe,  220 
Stovall  Road,  Alexandria,  Louisiana 
71303,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
January  22,  1996,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BLA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 


Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretar>  of 
the  Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Apalachee  Indians  of  Louisiana. 
259  Libuse  Cutoff  Road,  Pineville, 
Louisiana  71360,  has  filed  a  petition  for 
acknowledgment  by  the  Secretar>'  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BL\)  on 
February  5,  1996,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  p)etition. 
Any  information  submitted  will  be 
made  available  un  the  same  basis  as 
other  information  in  the  BlA's  files 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioners 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research.  Room  1362-MIB.  1849  C 
Street.  N.W..  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 
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Dated:  April  4. 1996. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  96-106«3  Filed  4-30-96;  8:45  am] 
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Receipt  of  Petition  for  Federal 
Aclatowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Apalachicola  Band  of  Creek 
Indians.  104  West  4th  Ave.,  Tallahassee, 
Florida  32303,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
January  17.  1996,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  l>e  provided  to 
the  petitioner  upon  rei;eipt  bv  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research.  Room  1362-MIB.  1849  C 
Street.  N.W..  Washington,  D.C.  20240. 
Phone:  (202)  208-3592. 

Dated:  April  2,  1996. 
Ada  E.  Deer, 

Assistant  Secretary-— Indian  Affairs. 

|FR  Doc.  96-10687  Filed  4-30-96;  8:45  am) 
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Receipt  of  Petition  for  Federal 
Aciinowledgment  of  Existence  as  an 
Indian  Trlt>e 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 


the  Interior  to  the  Assistant  Secretary — 
Indian  Affiairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Biloxi,  Chitimacha 
Confederation  of  Muskogees.  Inc.,  1112 
Daisy  Street.  Houma.  Louisiana  70363, 
has  filed  a  letter  of  intent  to  be 
considered  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  This  letter  was 
received  by  the  Bureau  of  Indian  Affairs 
(BIA)  on  October  24. 1995,  and  was 
signed  by  members  of  the  group's 
governing  body. 

The  petitioner,  the  Biloxi,  Chitimacha 
Confederation  of  Muskogees,  Inc. 
(BCCM)  was  part  of  the  United  Houma 
Nation  (UHN.  #56).  which  received  a 
proposed  finding  December  22.  1994. 
The  proposed  finding  stated  that  the 
Assistant  Secretary — Indian  Affairs 
proposed  to  decline  to  acknowledge  the 
UHN  in  that  they  did  not  meet  all  seven 
mandatory  critera  under  25  CFR  Part  83. 

The  BCCM  shall  be  treated  as  a 
separate  petitioner  from  October  24, 
1995,  forward.  This  is  a  notice  that  the 
petition  is  under  active  consideration. 
Notice  that  the  petitioner  has  separated 
from  the  UHN  will  be  sent  by  mail  to 
the  Governor  of  Louisiana,  the  Attorney 
General  of  Louisiana,  the  UHN.  and 
other  interested  parties.  The  public 
comment  period  on  the  petition  and 
proposed  finding  ends  June  13, 1996.  A 
copy  of  the  technical  report  evaluating 
the  evidence  upon  which  the  proposed 
finding  was  based  is  available  upon 
written  request  to  the  BIA. 

Under  Section  83.9(a)  and  83.10(i)  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition  and  proposed 
finding  simultaneously  to  the  petitioner 
and  the  BIA.  Any  information  submitted 
will  be  made  available  on  the  same  basis 
as  other  information  in  the  BIA's  files. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street.  N.W.,  Washington,  D.C.  20240. 
Phone:  (202)  208-3592. 

Dated:  March  25. 1996. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 
|FR  IDoc.  96-10685  Filed  4-30-96;  8:45  am) 
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Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Meherrin  Indian  Tribe,  Route  1, 
Box  7,  Winton.  North  Carolina  27986, 
has  filed  a  petition  for  acknowledgment 
by  the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  June  27.  1995, 
and  was  signed  by  members  of  the 
group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  N.W..  Washington,  D.C.  20240. 
Phone:  (202)  208-3592. 

Dated:  April  2,  1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  96-10686  Filed  4-30-96;  8:45  am) 
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Receipt  of  Petition  for  Federal 
Aclcnowledgment  of  Existence  as  an 
Indian  Tril>e 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Monacan  Indian  Tribe,  Inc., 
P.O.  Box  1136,  Madison  Hteights. 
Virginia  24572,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 


Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
July  11, 1995,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 

status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 

Dated:  April  4,  1996 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  96-10681  Filed  4-30-96;  8:45  am] 
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interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 

status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research.  Room  1362-MIB.  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 

Dated:  April  4, 1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  96-10684  Filed  4-30-96;  8:45  am] 
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The  jjetition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 

Dated:  April  4.  1996. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
|FR  Doc.  96-10682  Filed  4-30-96;  8:45  ami 
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Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Montauk  Indian  Nation,  1052 
Hempstead  St.,  Sag  Harbor,  New  York 
11963,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  hidian  Affairs  (BIA)  on 
July  31, 1995,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  (formeriy 
54.8(d))  of  the  Federal  regulations. 


Recipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  TritM 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formeriy 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Tinoqui-Chalola  Council  of 
Kitanemuk  and  Yowlumne  Tejon 
Indians.  981  N.  Virginia.  Covina. 
CaUfomia  91722,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BIA)  on 
January  16, 1996,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 

time. 

Under  Section  83.9(a)  (formeriy 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  infoiroation  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 


Bureau  of  Land  Management 

[AK-«62-1410-00-Pl 

Notice  for  Publication;  F-14»42-^; 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601.  1613(a).  will  be 
issued  to  MTNT,  Ltd.  for  approximately 
1,157  acres.  The  lands  involved  are  in 
the  vicinity  of  Takotna,  Alaska  within  T. 
33  N.,  R.  38  W.,  Seward  Meridian, 
Alaska.  * 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  May  31, 1996,  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Carolyn  A.  Bailey, 

Land  Law  Examiner.  ASCSA  Team.  Bmnch 
of  962  Adjudication 

[FR  Doc.  96-10734  Filed  4-30-96,  8:45  ami 
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(AK-e62-1410-00-P,  F-14908-A2.  F- 
14908-B2] 

Notice  for  Publication;  Alaska  Native 
Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971.  43 
U.S.C.  1601,  1613(a).  will  be  issued  to 
Sitnasuak  Native  Corporation  for 
approximately  81,279.68  acres.  The 
lands  involved  are  in  the  vicinity  of 
Nome,  Alaska. 

Kateel  River.  Meridian 

T.  9S..  R..  32  VV.. 
T  10  S.,  R.  .32  VV  , 
T  11  S..  R.  32  VV.. 
T.  9  S..  R.  33  VV.. 
T.  lOS.  R.  33  VV.. 
T.  9S..  R.  34  VV.. 
T  10S..R.  34  VV., 
T.  9S..  R.  35  VV., 
T.  lOS.R.  35  VV, 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  222 
West  Seventh  Avenue,  #13,  Anchorage. 
Alaska  9951.3-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  May  31,  1996  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Chris  Sitbon, 

Uind  Law  Examiner,  ANCSA  Team.  Branch 
of  962  Adjudication. 

[FR  DtK.  96-10735  Filed  4-30-96:  8:45  ami 
BILUNG  COOC  4310-a-P 


(AZ-02O-0e-1 430-01;  AZA-29530] 

Notice  Of  Realty  Action,  Sale  of  Public 
Land  in  Maricopa  County;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amendment  to  Sale  of  Public 
Land  in  Maricopa  County. 


UMI 


SUMMARY:  This  document  contains  an 
amendment  to  the  notice  published 
Friday,  March  29,  1996  (FR  Doc.  96- 
7665)' on  page  14161  in  the  third 
column  in  the  second  paragraph  under 
SUPPLEMENTARY  INFORMATION:  in  the 
second  line  after  the  word  "are"  add  the 
word  "no". 

ADDRESSES:  Phoenix  District  Office. 
2015  West  Deer  Valley  Road,  Phoenix. 
Arizona  85027. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Hale,  Realty  Specialist,  at  the  address 
shown  above  or  (602)  780-8090. 
Dated:  April  17.  1996. 

David  J.  Miller, 

Associate  District  Manager. 

[FR  Doc.  96-10715  Filed  4-30-96;  8:45  am] 

BILUNG  CODE  4310-32-P 


Minerals  Management  Service 

Infomiation  Collection  Solicitation  for 
Comments 

AGENCY:  Minerals  Management  Service, 
DOI. 

ACTION:  Notice  of  Information  Collection 
Solicitation.      

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection 
for  Production  Accounting  and  Auditing 
System  Reports  on  Solid  Minerals. 
DATES:  Written  comments  should  be 
received  on  or  before  July  1,  1996. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to: 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedures  Staff.  P.O.  Box  25165.  MS 
3101,  Denver,  Colorado  80215^0165. 

Comments  sent  via  courier  or 
overnight  delivery  service  should  be 
sent  to:  Minerals  Management  Service, 
Royalty  Management  Program,  Rules 
and  Procedures  Staff.  MS  3101.  Building 
85,  Room  A-212,  Denver  Federal 
Center,  Denver,  Colorado  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Procedures 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3194,  e-Mail 

Dennisl Hones@smtp.mms.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  requirement  of 
Section  3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  each  agency  shall 
provide  notice  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  collection  of 
information  in  order  to  solicit  comments 
to:  (a)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Secretary  of  the  Interior  is 
responsible  for  the  collection  of 
royalties  from  lessees  who  produce 
minerals  from  leased  Federal  and  Indian 
lands,  and  the  Secretary  is  authorized  to 
manage  lands,  to  collect  royalties  due, 
and  to  distribute  royalties  collected. 
MMS  performs  the  royalty  management 
functions  assigned  to  the  Secretary  and 
has  implemented  the  Production 
Accounting  and  Auditing  System 
(PAAS)  to  improve  the  management  of 
minerals  produced  from  Federal  and 
Indian  land. 

PAAS  is  an  integrated  computer 
system  based  on  production  processing 
reports  submitted  by  lease  operators  and 
is  designed  to  track  minerals  produced 
from  Federal  and  Indian  lands  from  the 
point  of  production  to  the  point  of 
disposition,  or  royalty  determination, 
and/or  point  of  sale.  PAAS  data  is 
compared  to  data  in  the  MMS  Auditing 
and  Financial  System  (AFS),  which 
provides  payment  and  sales  volumes 
and  values  as  reported  by  payors.  The 
comparison  enables  MMS  to  verify  that 
proper  royalties  are  being  received  for 
the  minerals  produced. 

The  Secretary  is  authorized  to 
prescribe  proper  rules  and  regulations 
and  to  do  any  and  all  things  necessary 
to  accomplish  the  purpose  of  applicable 
laws.  Citations  include:  30  U.S.C.  189. 
(public  lands),  30  U.S.C.  359.  (acquired 
lands)  and  25  U.S.C.  396d.  (Indian 
lands).  Current  regulations  applicable  to 
this  information  collection  are  at  30  CFR 
212.200  and  30  CFR  216  et  seq. 
Regulations  of  the  Bureau  of  Indian 
Affairs  (BIA).  25  CFR  211  et  seq.. 
provide  by  cross-reference  that  the 
pertinent  provisions  of  30  CFR  Chapter 
II,  Parts  200-290  apply  to  Indian  leases. 

Lessees  of  Federal  and  Indian  leases 
agree  to  provide  information  of  all 
operations  conducted  on  a  lease  and  the 
volume  and  quality  of  all  production 
from  the  lease  at  such  times  and  in  such 
form  as  the  Secretary  may  prescribe. 
Rules  require  lessees  to  provide 
accurate,  complete,  and  timely  reports 
for  all  minerals  produced,  in  the  manner 
and  form  prescribed  by  MMS  (30  CFR 
216.21). 


PAAS  uses  four  forms  to  record  solid 
minerals  data.  Two  forms  are  necessary 
to  establish  a  reference  data  base.  Form 
MMS-4050,  Mine  Information  Form 
(MIF),  is  filed  as  the  first  step  in 
'reporting  solid  mineral  data  to  PAAS.  It 
is  prepared  by  BLM  or  MMS  when  a 
mine  is  first  approved,  or  to  change 
previously  reported  data  from  each 
mine  that  includes  Federal  or  Indian 
leases.  Form  MMS-4051-S,  Facility  and 
Measurement  Information  Form  (FMIF) 
identifies  the  scales  and  mieters  that 
measure  production  at  each  mine  or 
storage  or  secondary  processing  facility. 

Two  operations  reports  provide 
information  on  production,  sales 
volumes,  and  inventories  of  mines  and 
processing  facilities.  Form  MMS-4059, 
Solid  Minerals  Operations  Report 
(SMOR)  is  submitted  by  all  Federal  and 
Indian  lease  operators  producing  solid 
minerals  subject  to  royalties  and  has 
two  parts.  Part  A.  Production  and 
Disposition  of  Raw  Materials,  is 
submitted  by  operators  of  all  producing 
mines  that  include  Federal  or  Indian 
leases  within  the  approved  mine  plan, 
and  is  required  only  if  production  is 
sold  directly  from  the  mine.  Part  B. 
Mine  Sales  From  a  Facility,  is  submitted 
only  by  those  mine  operators  whose 
production  is  sold  after  secondary 
processing,  or  from  remote  storage. 
Form  MMS-4060,  Solid  Minerals 
Facility  Report  (SMFR),  is  submitted  to 
MMS  by  operators  of  secondary 
processing  or  remote  storage  facilities 
that  handle  solid  mineral  production  on 
which  royalties  have  not  been 
determined  and  also  has  two  parts.  Part 
A.  Process  Operations,  identifies  the 
operator  and  the  facility,  and  for  each 
line  item,  the  mine,  type  of  product 
received,  and  quantity  and  quality  of 
input  and  output  of  the  processing 
facility.  Part  B,  Inventory,  identifies  for 
each  product  and  its  source  mine  the 
beginning  inventory,  raw  materials 
received,  amount  of  production, 
disposition,  quantity  sold  or  transferred, 
the  facility  or  measuring  point  to  which 
production  is  transferred,  and  ending 
inventory. 

The  MMS  has  analyzed  PAAS 
requirements  to  ensure  that  the 
information  requested  is  the  minimum 
necessary  and  places  the  least  possible 
burden  on  industry.  There  are  no 
special  reporting  provisions  for  small 
organizations.  To  reduce  the  reporting 
burden,  MMS  provides  toll-free 
telephone  assistance,  distributes 
information  packages  with  copies  of  the 
PAAS  Reporter  Handbook  providing 
step-by-step  instructions  in  completing 
required  forms,  and  conducts  training  at 
various  sites  around  the  country. 


Dated:  April  22. 1996. 
Robert  E.  Brown, 

Acting  Associate  Director  for  Royalty 

Management. 

[FR  Doc.  96-10691  Filed  4-30-96;  8:45  am] 
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Environmental  Documents  Prepared 
for  Proposed  Annual  Lease  Sales  in 
ttte  Central  and  Western  Gulf  of  Mexico 
in  the  New  5- Year  Program  (1997-2002) 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposal  to  prepare  a  single 
Environmental  Impact  Statement  (EIS) 
for  all  of  the  proposed  annual  lease  sales 
in  the  Central  Gulf  of  Mexico  Planning 
Area  (CPA)  and  another  for  the  Western 
Gulf  of  Mexico  Planning  Area  (WPA)  in 
the  new  5-Year  Program  (1997-2002), 
followed  by  an  Environmental 
Assessment  (EA)  prior  to  each  sale. 

SUMMARY:  Since  least  sale  proposals  in 
the  CPA  and  WPA  are  very  similar  each 
year,  it  is  proposed  that  a  single  EIS  be 
prepared  for  all  the  sales  (four  or  five) 
on  the  5-year  schedule  in  each  planning 
area.  Federal  regulations  allow  for 
several  proposals  to  be  analyzed  in  one 
EIS  (40  CFR  1502.4).  The  multisale  EIS 
would  include  an  analysis  of  a  single, 
"typical"  sale  and  a  cumulative  analysis 
that  would  include  the  effects  of 
holding  all  four  or  five  sales  as  well  as 
the  cumulative  effects  of  the  long-term 
development  of  the  planning  area.  The 
multisale  approach  will  apply  only  to 
the  CPA  and  WPA.  In  subsequent  years, 
an  EA  will  be  prepared  to  determine  if 
a  Finding  of  No  Significant  Impact 
(FONSI)  should  be  prepared,  or  whether 
a  Supplemental  EIS  (SEIS)  is  warranted. 
FOR  FURTHER  INFORMATK>l: 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394,  George  Hampton. 
Telephone  (504)  736-2465. 
SUPPLEMENTARY  INFORMATION:  In  1983 
the  planning  areas  in  thfe  Gulf  of  Mexico 
were  defined  as  Eastern,  Central,  and 
Western,  and  the  boundaries  of  those 
areas  were  established.  Since  that  time 
a  sale  has  been  planned  and  held 
annually  in  both  the  Central  and 
Western  Planning  Areas.  The  National 
Environmental  Policy  Act  (NEPA) 
document  prepared  for  each  of  those 
sales  has  been  an  EIS.  When  the  EIS  for 
Sales  166  and  168  is  filed  in  December 
1996,  15  final  EIS's  will  have  been 
produced  on  annual  areawide  sales  in 
the  CPA  and  WPA.  A  Draft  EIS  on  the 
5-year  program  was  recently  completed 
and  is  available  for  comment. 
Additionally,  a  Cumulative  Effects 


Report,  which  includes  an  assessment  of 
the  cumulative  effects  from  OCS 
Program  activities  that  occurred  from 
1987  through  1991  (MMS  95-0007)  was 
completed.  Since  the  proposed  action 
for  each  sale  is  basically  the  same  (offer 
all  available  unleased  blocks  in  each 
planning  area)  and  the  level  of  expected 
activity  does  not  vary  a  great  deal  from 
year-to-year,  the  level  of  potential 
impacts  remain  within  consistent 
ranges.  Therefore,  the  EIS's  prepared  on 
these  sales  are  very  similar. 

The  EIS  will  include  an  analysis  of 
the  environmental  effects  of  holding  one 
sale,  a  sale  "typical"  of  any  in  the 
planning  area,  that  may  be  held  in  the 
remainder  of  the  5-year  program. 

The  assumptions  upon  which  the 
analysis  is  based  would  cover  a  range  of 
resources  and  activities  that  would 
encompass  any  of  the  four  follow-up 
proposed  actions.  Later  sales  could  then 
be  compared  to  the  initial  analysis  in  an 

EA  or  SEIS. 

The  cumulative  analysis,  as  identified 
in  NEPA  1508. 25(a)(2),' would  be  in  two 
parts.  One  part  would  be  concentrated 
on  the  five  proposed  actions, 
emphasizing  the  cumulative  aspect  of 
holding  the  current  sale  proposal  and 
four  more  annual  sales.  The  second  part 
would  be  a  full  cumulative  analysis  of 
all  past,  present,  and  reasonably 
foreseeable  future  actions. 

The  MMS  is  requesting  comments  and 
recommendations  from  interested 
parties  concerning  the  proposed 
multisale  EIS  process. 

The  MMS  will  present  the  multisale 
approach  to  all  interested  parties  at  a 
public  meeting  in  New  Orleans.  The 
meeting  is  scheduled  for  the  following 
date,  time,  and  location:  May  22,  1996, 
MMS,  Gulf  of  Mexico  Regional  Office, 
1201  Elmwood  Park  Boulevard,  Room 
115,  New  Orleans,  Louisiana,  1:00  to 
3:00  p.m. 

Dated:  April  22.  1996, 
Chris  COynes, 

Regional  Diredor.  Gulf  of  Mexico  OCS  Region 
IFR  Doc  96-10718  Filed  4-30-96;  8  45  am)  • 
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Environmental  Documents  Prepared 
for  Proposed  Oil  and  Qas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  availability  of 

environmental  documents  prepared  for 

the  OCS  mineral  proposals  on  the  Gulf 

of  Mexico  OCS. 


SUMMARY:  The  Minerals  Management 
Ser\'ice  (MMS).  in  accordance  with 
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Federal  Regulations  (40  CFR  Section 
1501.4  and  Section  1506.6)  that 
implement  the  National  Environmental 
Policy  Act  (NEPA).  announces  the 
availability  of  NEPA-related 


Environmental  Assessments  (EA's)  and 
Findings  of  No  SigniHcant  Impact 
(FONSI's),  prepared  by  the  MMS  for  the 
following  oil  and  gas  activities  proposed 
on  the  Gulf  of  Mexico  OCS.  This  listing 


includes  all  proposals  for  which  the 
FONSI's  were  prepared  by  the  Gulf  of 
Mexico  OCS  Region  in  the  period 
subsequent  to  publication  of  the 
preceding  notice. 


Activity/operator 


UMI 


SheV  Offshore  Inc..  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-151. 

Seagull  Energy  E&P  Inc.,  Exploratory 
Wells,  SEA  Nos.  R-2981  and  R-2985A. 

Freeport  McMoran  Resource  Partners,  De- 
vetopment  Activity.  SEA  Nos.  N-3425 
andR-2601. 

Oryx  Energy  Company.  Exploratory  Wells, 
SEA  No.  N-4460. 

Oryx  Energy  Company,  Development  Activ- 
ity, SEA  No.  S-3238U. 

Oryx  Energy  Company,  Pipeline  Activity, 
SEA  No.  P-10308. 

Oryx  Energy  Company,  Pipeline  Activity, 
SEA  No.  P-10309  and  P-10310. 

SheH  Pipe  Line  Corporation,  Pipeline  Activ- 
ity, SEA  No.  OCS-G  1471 1 


Unocal  Pipeline  Company,  Pipeline  Activity, 
SEA  No.  0CS-<5  15659. 

Shell  Gas  Pipeline  Company,  Pipeline  Ac- 
tivity. SEA  No.  OCS-G  15693. 

Elf  Exploration,  Inc..  Structure  Removal 
Operations,  SEA  No.  ES/SR  94-61. 

Chevron  U.S.A..  Structure  Removal  Oper- 
ations, SEA  Nos.  ES/SR  9&-059,  95- 
060.  96-061 ,  and  95-062. 

NewfieW  Exploration  Company,  Stnjcture 
Renxival  Operations,  SEA  No.  ES/SR 
95-105. 

Norcen  Explorer,  Inc.,  Structure  Removal 
Operations,  SEA  No.  ES/SR  96-015. 

Norcen  Explorer,  Inc.,  Structure  Renwval 
Operations,  SEA  No.  ES/SR  96-01 5A. 

Kerr-McGee  Corporation,  Structure  Re- 
moval Operations.  SEA  No.  ES/SR  96- 
017. 

Kerr-McGee  Corporation,  Structure  Re- 
moval Operations,  SEA  No.  ES/SR  96- 
018. 

Amencan  Exploration  Company,  Structure 
Removal  Operations,  SEA  No.  ES/SR 
96-019. 

Kerr-McGee  Corporation,  Structure  Re- 
moval Operations,  SEA  Nos  ES/SR  96- 
021  through  96-029 

Amencan  Exploration  Company,  Structure 
Removal  Operations,  SEA  Nos.  ES/SR 
96-030,  96-031 ,  and  96-032. 

Apache  Corporation,  Structure  Renxival 
Operations,  SEA  Nos  ES/SR  96-033 
and  96-34 

The  Louisiana  Land  and  Exploration  Com- 
pany, Structure  Removal  Operations, 
SEA  Nos   ES/SR  96-035  and  96-036. 

Seagull  Energy  E&P,  Inc.  Structure  Re- 
moval Operations,  SEA  Nos.  ES/SR  96- 
038,  96-039,  96-040.  and  96-041 

Gulfstream  Resources,  Inc..  Structure  Re- 
moval Operations.  SEA  No  ES/SR  96- 
42. 


Location 


1.4  miles  east  of  Plaquemine 


South  Pass  Area.  Block  63.  Lease  OCS-G  13647 

Pansh,  Louisiana. 
High  Island  Area.  East  Addition.  South  Extension,  Block  A-377,  Lease  OCS-G 

1 1 406,  1 1 0  miles  southeast  of  the  nearest  coastline  on  Galveston  Islarxl,  Texas. 
Main  Pass  Area,  Bkxk  299.  Lease  OCS-G  9372.  15  miles  east  of  the  Mississippi 

River  Delta. 

High  Island  Area.  East  Addition,  South  Extension.  Bkx*  A-379.  Lease  OCS-G 

13808,  112  miles  southeast  of  the  nearest  coastJine  on  Galveston  Island.  Texas. 
High  Island  Area.  East  Addition,  South  Extension,  Bk)ck  A-385.  Lease  OCS-G 

1031 1.  1 12  miles  southeast  of  the  nearest  coastline  on  Galveston  Island,  Texas. 
High  Island  Area.  East  Addition.  South  Extension,  Blocks  A-385  and  A-379,  Leases 

OCS-G  10311  and  10308.  110  miles  southeast  of  the  nearest  coastline  point  in 

Texas. 
High  Island  Area.  East  Addition.  South  Extension.  Blocks  A-379  and  A-384,  Leases 

OCS-G  3316  and  13808,  1 12  southeast  of  the  nearest  coastline  in  Texas. 
Mississippi  Canyon  Area,  Blocks  807.  763,  719,  718,  674,  630.  586.  585.  541,  497. 

496,  453,  452,  408,  407,  363,  362.  and  318;  West  Delta  Area,  Blocks  146.  147. 

148,  143,  142,  131,  132.  133.  122.  121.  120.  117.  118.  98.  and  97;  Grand  Isle 

Area,  Bkx*s  56,  55,  54,  53,  46,  48.  and  49;  South  Timbalier  Area.  Blocks  42.  25. 

26.  and  23;  and  Bay  Marchand  Area.  Block  3;  Right-of-Way  Grant  OCS-14711;  3 

to  53  miles  south  of  ttie  nearest  coastline  in  Louisiana. 
Vermilion  Area.  Bkx*s  37,  24,  and  25,  Right-of-Way  Grant  OCS-<a  15659,  3  miles 

south  of  the  riearest  coastline  in  Louisiana. 
West  Delta  Area.  BkxAs  143,  130.  125.  112,  105.  88.  87.  78,  59,  48,  27.  and  26, 

Right-of-Way  Grant  OCS-G  15693,  3  to  33  miles  south  of  the  nearest  coastline  in 

Louisiana. 
Matagorda  Island  Area,  Block  567,  Lease  OCS-G  4700,  21  miles  southeast  of  Port 

O'Connor,  Texas. 
West  Delta  Area,  Blocks  24  and  41,  Leases  OCS  0691  and  OCS-G  1073,  7  miles 

west-southwest  of  Plaquemine  Parish,  Louisiana. 

South  Marsh  Island  Area,  Block  151,  Lease  OCS-G  10705.  105  miles  south  of  Ver- 
milion Pansh,  Louisiana. 

West  Cameron  Area,  Block  69,  Lease  OCS-G  11760,  8  miles  south  of  Cameron 

Pansh,  Louisiana. 
West  Cameron  Area,  Block  69.  Lease  OCS-G  1 1 760,  8  miles  south  of  Cameron 

Parish,  Louisiana. 
High  Island  Area,  Bkwk  A-532,   Lease  OCS-G  2380,  76.8  miles  southeast  of 

Brazona  County,  Texas. 

Galveston  Area,  Block  320.  Lease  OCS-G  7245,  32  miles  southeast  of  Galveston 
Island,  Texas. 

Vermilion  Area.  Block  1 15,  Lease  OCS-G  5192,  30  miles  south  of  Vermilion  Parish, 
Louisiana. 

Ship  Shoal  Area.  Blocks  27,  29,  31,  32,  and  33;  Leases  OCS  0347,  0345,  0334, 
0335,  and  0336;  4-1 1  miles  south  of  Terretwnne  Parish,  Louisiana. 

Vermilion  Area,  Block  115,  Lease  OCS-G  5192,  30  miles  south  of  Vermilion  Parish, 
Louisiana. 

Mustang  Island  Area,  Blocks  752  and  781,  Leases  OCS-G  5983  and  5993  1 1  to  24 
miles  from  San  Patricio  County,  Texas. 

Vermilion  Area.  Block  1 09.  Lease  OCS-G  6663,  28  miles  south  of  Vermilion  Parish, 
Louisiana. 

Galveston  Area,  Block  349,  Lease  OCS-G  7251,  27  miles  south  of  Galveston  Island 
Galveston  County,  Texas. 

Eugene  Island  Area,  Block  90,  Lease  OCS  0229.  24  miles  south  of  Ibena  Pansh. 
Louisiana. 


Date 


02/14/96 
11/04/94 
08/09/90 

05/20/93 
09/27/94 
09/27/94/ 

09/27/94 
03/23/96 


09/19/95 
01/26/96 

05/20/94 
05/09/95 

08/09/95 

02/06/96 
03/01/96 
01/25/96 

01/24/96 

01/12/96 

03/06/96 

01/24/96 

02/29/96 

02/07/96 

02/28/96 

03/07/96 


Activity/operator 


Location 


Tatham  Offshore.  Inc..  Stmcture  Renwval 
Operations.  SEA  No.  ES/SR  96-043. 

Union  Pacifk:  Resources  Company,  Stnjc- 
ture Removal  Operatwns.  SEA  No.  ES/ 
SR  96-048. 

Santa  Fe  Energy  Resources,  Inc..  Struc- 
ture Removal  Operations.  SEA  No.  ES/ 
SR  96-67. 


Date 


West  Cameron  Area.  West  Additkjn,  Bk>ck  436,  Lease  OCS-  2539,  76  miles  south 

of  Cameron  Parish,  Louisiana. 
Ship  Shoal  Area.  Bk)ck  263,  Lease  OCS-G  10784,  47  miles  from  the  Louistana 

Coastline. 

West  Cameron  Area,  Block  379.  Lease  OCS-G  5016,  63  mites  south  of  Cameron 
Parish,  Louisiana. 


03A)7/96 
03/01/96 

03/27/96 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  ih  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION:  Public 
Information  Unit,  hiformation  Services 
Section.  Gulf  of  Mexico  OCS  Region, 
Minerals  Management  Service.  1201 
Elmwood  Park  Boulevard.  New  Orleans, 
Louisiana  70123-2394,  Telephone  (504) 
736-2519. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  enviroimiental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
SecUon  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 
This  notice  constitutes  the  public  notice 
of  availabihty  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  April  23, 1996. 
Chris  C.  Dynes. 

Regional  Director.  Gulf  of  Mexico  OCS  Region 
IFR  Doc.  96-10721  Filed  4-30-96;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Submission  for  OMB  review;  Comment 
Request 

AGENCY:  Overseas  Private  Investment 

Corporation.  IDCA. 

ACTION:  Request  for  comments. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized 
below. 

DATES:  Comments  are  being  soHcited  on 
the  need  for  the  information,  its 
practical  utility,  the  accuracy  of  the 
Agency's  burden  estimate,  and  on  ways 
to  minimize  the  reporting  burden. 
Comments  must  be  received  by  May  31, 
1996.  If  you  anticipate  commenting  on 
the  form  but  find  that  the  time  to 
prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  RevievCer  and 
the  Agency  Submitting  Officer  of  your 
intent  as  early  as  possible. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager.  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue. 
N.W.,  Washington,  D.C.  20527;  202/ 
336-8565. 

OMB  Reviewer:  Jeff  Hill.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Docket 
Library.  Room  3201.  Washington,  D.C. 
20503;  202/395-7340. 


Summary  of  Form  Under  Review 

Type  of  Request:  Revised  form. 

Title:  Application  for  Political  Risk 
Investment  Insurance. 

Form  Number:  OPIC-52. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Ty7>e  of  Respondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  5  hours  per  project. 

Number  of  Responses:  160  per  year. 

Federal  Cost:  $3,200  per  year. 

Authority  for  Information  Collection 
Sections  231,  234(a).  239(d).  and  240A 
of  the  Foreign  Assistance  Act  of  1961. 
as  amended. 

Abstract  (Needs  and  Users):  The 
apphcation  is  the  principal  document 
used  by  OPIC  to  determine  the  investor 
and  project  eligibility,  assess  the 
enviromnental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
undervmting  analysis. 

Dated:  April  26. 1996. 
James  R.  OCfutt. 

Assistant  General  Counsel.  Department  of 
Legal  Affairs. 

[FR  Doc.  96-10787  Filed  4-30-96;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  337-TA-371] 

Certain  Memory  Devices  With 
Increased  Capacitance  and  Products 
Containing  Same;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Terminating 
the  Investi^tion  on  the  Basis  of  a 
Finding  of  No  Violation  of  Section  337 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


19320 


Federal  Register  /  Vol.  61,  No.  85  /  Wednesday.  May  1.  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  85  /  Wednesday.  May  1.  1996  /  Notices 


19321 


UMI 


SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALI)  on  March  21.  1996, 
terminating  the  above-raptioned 
investigation  on  the  basis  of  a  finding  of 
no  violation  of  section  337  of  the  Tariff 
Act  of  1930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Kellv,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3106. 

SUPPt-EMENTARV  INFORMATION:  On 
January  30,  1995.  the  Commission 
ordered  that  an  investigation  he 
instituted  to  determine  whether  there 
are  violations  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  in  the 
importation,  sale  for  importation,  or  sale 
within  the  United  States  after 
importation  of  certain  memory  devices 
with  increased  capacitance  and 
products  containing  same  by  reason  of 
infringement  of  certain  claims  of  U.S. 
Letters  Patent  5,166,904  (the  '904 
patent),  owned  by  complainants 
Emanuel  Hazani  and  Patent 
Enforcement  Fund,  Inc..  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

The  Commission  instituted  an 
investigation  of  the  complaint  and 
published  a  notice  of  investigation  in 
the  Federal  Register  on  February  6, 
1995.  60  FR  7068.  The  following 
thirteen  firms  were  named  as 
respondents:  Mitsubishi  Electric 
Corporation.  Tokyo.  Japan;  Mitsubishi 
Electronics  America,  Inc..  Cypress,  CA; 
NEC  Corporation.  Tokyo,  Japan;  NEC 
Electronics,  Inc.,  Mountain  View,  CA; 
OKI  Elec:tronic  Industry  Co.,  Ltd.. 
Tokyo.  Japan;  OKI  .America,  Inc.. 
Hackensack,  NJ;  Hitachi,  Ltd..  Tokyo. 
Japan;  Hitachi  America.  Ltd., 
Tarrytown,  NY;  Samsung  Ele<:tronics 
Co..  Ltd..  Seoul.  Korea;  Samsung 
Electronics  America,  Inc.,  Ridgefield 
Park,  NJ;  Samsung  Semiconductors, 
Inc.,  San  Jose,  CA;  Hyundai  Electronics 
Industries  Co.,  Ltd,  Seoul,  Korea;  and 
Hyundai  Electronics  America,  Inc.,  San 
Jose,  CA.  The  complaint  alleged  that  the 
respondents  manufactured  and 
imported  16-  and  64-Mbit  dynamic 
random-access  memories  (DR.\Ms)  that 
infringe  certain  claims  of  the  '904 
patent. 

On  October  13,  1995.  the  ALJ  issued 
an  ID  (Order  No.  63)  granting  a  motion 
filed  by  the  NEC  respondents  for 
summary  determination  of  the 
invalidity  of  claims  1-2,  4-13,  15-17.  22 
and  25  based  on  anticipation  by  U  S. 
Letters  Patent  4-,758.986  to  Kuo  (the 


"Kuo  patent").  On  October  20.  1995.  the 
ALJ  issued  an  ID  (Order  No.  64)  granting 
a  motion  filed  by  the  Samsung 
respondents  for  summary  determination 
of  the  invalidity  of  claims  18-20  and 
26-28  also  based  on  anticipation  by  the 
Kuo  patent  and  terminating  the 
investigation  as  to  claim  21.  On  October 
30,  1995,  the  ALJ  issued  an  ID  (Order 
No.  65)  granting  a  motion  filed  by  the 
Mitsubishi  respondents  for  summary 
determination  of  non-infringement  as  to 
claim  14 

On  December  14,  1995,  the 
Commission  determined  not  to  review 
Orders  Nos.  63  and  65.  but  determined 
to  review  in  part  and  remand  the  ID 
(Order  No.  64)  issued  by  the  ALJ  on 
October  20,  1995. 

On  .March  21.  1996.  after  further 
briefing  from  the  parties,  the  ALJ  issued 
an  ID  (Order  No.  71)  granting  a  motion 
filed  by  the  Samsung  respondents  for 
summary  determination  of  invalidity  of 
claims  18-20  and  2&-28  based  on 
anticipation  by  the  Kuo  patent. 
Complainants  filed  a  petition  for  review 
of  the  ID  on  March  28.  1996.  The 
Samsung  respondents  and  the 
Commission  investigative  attorney  filed 
oppositions  to  the  petition  for  review  on 
April  12,  1996. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,19  U.S.C.  §  1337.  and 
Commission  rule  210.42,  19  C.F.R. 
§  210.42.  Copies  of  the  public  versions 
of  the  ALJ's  ID  and  all  other  public 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  S.W..  Washington,  DC.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
20.5-1810. 

Issued;  April  22,  1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Scrrftary 
|FR  Dfx;  96-10818  Filed  4-30-96:  8:45  am) 
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[Investigation  No.  337-TA-387] 

In  the  Matter  of:  Certain  Self-Powered 
Fiber  Optic  Modems;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
March  26.  1996.  under  section  337  of 
theTariff  Act  of  1930.  as  amended.  19 
U.S.C.  §  1337.  on  behalf  of  Fatten 
Electronics  Co.,  7622  Rickenbacker 
Drive,  Gaithersburg.  MD  20879-4773. 
An  amendment  to  the  complaint  was 
filed  on  April  17.  1996.  The  complaint, 
as  amended,  alleges  violations  of  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  self-powered  fiber 
optic  modems  that  infringe  claims  1.  2, 
3,  7  and  8  of  U.S.  Letters  Patent 
4,161,650.  The  complaint  further  alleges 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337.  The  complainant 
requests  that  the  Commission  institute 
an  investigation  and.  after  a  full 
inveiitigation.  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  S.W..  Room 
112,  Washington.  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Whealan,  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  section  210.10  of  the  Commission's  Final 
Rules  of  Practice  and  Procedure,  19  C.F.R. 
§210.10. 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
April  25,  1996.  ORDERED  THAT— 
(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  self-powered  fiber 
optic  modems  by  reason  of  infringement 
of  claims  1,  2,  3.  7  or  8  of  U.S.  Letters 


Patent  4.161.650  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Patton 
Electronics  Co.,  7622  Rickenbacker 
Drive.  Gaithersburg,  MD  20879-i773. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  shall  also  be 
served: 

RAD  Data  Communications.  Ltd..  12 
Hanechoshet  Street.  Tel  Aviv.  69710. 

Israel 
RAD  Data  Communications,  hic.  900 
Corporate  Drive.  Mahwah,  New  Jersey 
07430 

(c)  John  M.  Whealan,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street.  S.W.,  Room  401P.  Washington. 
DC  20436.  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Final  Rules  of  Practice 
and  Procedure,  19  C.F.R.  §§  210.13. 
Pursuant  to  19  C.F.R.  sections  201.16(d) 
and  210.13(a)  of  the  Commission's  Final 
Rules  of  Practice  and  Procedure,  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  thi« 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  ola  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 


Issued:  April  26.  1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 
[FR  Doc.  96-10819  Filed  4-30-96;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  94-65] 

East  Towne  Save  Rite  Pharmacy; 
Suspension  of  Registration 

On  May  26, 1994.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  East  Towne  Save  Rite 
Pharmacy.  (Respondent)  of  Bremerton, 
Washington,  notifying  it  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  its  DEA 
Certificate  of  Registration.  BE1740770. 
as  a  retail  pharmacy,  and  deny  any 
pending  application  for  modification  of 
registration  or  change  of  address.  The 
general  reason  stated  for  the  proposed 
action  was  that  the  Respondent's  owner 
had  been  convicted  of  a  felony  related 
to  controlled  substances  warranting 
consideration  under  21  U.S.C.  824(a)(2). 
and  that  the  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is  used 
in  21  U.S.C.  824(a)(4)  and  823(fl. 

On  May  31. 1994.  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Seattle,  Washington,  on  July  26  through 
July  27.  1995,  before  Administrative 
Law  Judge  Paul  A.  Tenney.  At  the 
hearing,  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence,  and  after  the  hearing,  counsel 
for  both  sides  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argument.  On  October  20,  1995.  Judge 
Tenney  issued  his  Findings  of  Fact, 
Conclusions  of  Law.  and  Recommended 
Ruling,  recommending  that  the 
Respondent's  DEA  Certificate  of 
Registration  be  suspended  for  a  period 
of  six  months.  After  the  six-month 
suspension,  should  be  Respondent 
apply  for  a  modification  of  its  DEIA 
registration  to  change  the  address  of  the 
pharmacy,  then  Judge  Tenney 
recommended  that  the  modification  be 
granted.  On  November  7. 1995.  the 
Respondent  filed  exceptions  to  Judge 
Tenney's  opinion,  and  on  November  9. 
1995.  the  Government  filed  a  response 
to  the  Respondent's  exceptions.  On 
November  28.  1995.  Judge  Tenney 


transmitted  the  record  of  these 
proceedings  and  the  parties'  exceptions 
to  the  Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Findings  of  Fact.  Conclusions  of  Law. 
and  Recommend  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
on  September  12.  1991.  the  Respondent  " 
was  issued  DEA  Certificate  of 
Registration  BEl 740770.  as  a  retail 
pharmacy  located  on  Wheaton  Way  in 
Bremerton.  Washington.  On  March  2. 
1991.  Mr.  Patrick  Swanson.  (Owner) 
owner  and  pharmacist  for  the 
Respondent  pharmacy,  was  arrested  for 
possession  of  a  controlled  substance, 
methylphenidate.  The  prescription 
bottle  containing  the  substance  was 
discovered  during  an  investigatory  stop 
of  the  Owner's  vehicle.  The  Owner  was 
convicted  of  possession  of  a  controlled 
substance  on  June  24.  1992.  and  was 
sentenced  to  two  days  of  confinement 
and  to  the  performance  of  204  hours  of 
community  ser\'ice.  He  was  also  placed 
on  a  program  of  community  supervision 
for  a  period  of  one  year. 

In  September  of  1991.  upon 
notification  of  the  Owner  s  arrest, 
investigators  from  the  Washington  State 
Board  of  Pharmacy  (Pharmacy  Board) 
conducted  an  audit  at  the  Respondent 
pharmacy  for  Schedule  II  controlled 
substances,  specifically  dexedrine  and 
methylphenidate.  They  discovered  that 
there  was  a  37.2%  combined  shortage 
for  those  two  controlled  sutjstances.  as 
well  as  missing  DEA  222  order  forms  for 
Schedule  I  and  II  controlled  substances. 
The  Owner  had  stated  to  the 
investigators  that  his  pharmacy  had 
been  burglarized  and  that  he  had 
reported  the  burglary  to  the  local  police. 
However,  the  Owner  admitted  at  his 
hearing  before  the  Pharmacy  Board  and 
before  Judge  Tenney  that  a  portion  of 
the  discovered  shortage  was  due  to  his 
own  diversion  of  the  controlled 
substances. 

On  December  9,  1991.  the  Pharmacy 
Board  issued  a  Statement  of  Charges 
against  the  Owner.  These  charges  were 
primarily  based  upon  the  Owner  s 
unlawful  possession  of  a  controlled 
substance  and  the  shortage  of  dexetrme 
and  methylphenidate  at  the  Respondent 
pharmacy  On  March  24.  1992.  the 
Pharmacy  Board  imposed  an  Order  of 


19322 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1,  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  NoUces 


19323 


UMI 


Continuance  and  Imposing  Summary 
Restrictions,  prohibiting  the  Owner 
from  using  legend  drugs  and  controlled 
substances  unless  legitimately 
prescribed,  requiring  the  Owner's 
physician  to  report  to  the  Pharmacy 
Board  all  prescriptions  issued  to  the 
Owner,  requiring  the  Owner  to  submit 
to  drug  urine  testing  twice  a  week,  and 
requiring  the  Owner  to  undergo  an 
evaluation  by  a  Board-approved 
psychiatrist  with  experience  in 
substance  abuse. 

On  May  18.  1992.  the  Owner 
underwent  an  evaluation  by  Dr.  Maurice 
Lustgarten.  a  Pharmacy  Board-approved 
psychiatrist.  Dr.  Lustgarten  wrote  a 
report  for  the  Pharmacy  Board,  noting 
that  "|a|fter  spending  two  hours  in 
historical  review  and  evaluation  of  (the 
Ownerl.  I  have  determined  that  he  is 
sincerely  motivated  to  discontinue  all 
drug  usage."  Further,  Dr.  Lustgarten 
concluded  that  "I'm  satisfied  that  under 
the  present  circumstances  and  the 
apparent  honesty  of  (the  Owner),  he  is 
succeeding  in  his  battle  with  drugs  and 
that  he  can  put  this  behind  him  and 
have  a  successful  career  in  pharmacy." 

On  March  18.  1993.  the  Pharmacy 
Board  issued  its  Final  Order, 
suspending  the  Owner's  pharmacist 
license  for  five  years,  but  staying  the 
suspension  on  the  condition  that  he 
comply  with  certain  terms  of  probation. 
Specifically,  the  Order  required,  among 
other  things,  that  the  Owner  (1)  abstain 
from  alcohol  and  the  non-therapeutic 
use  of  legend  drugs  and  controlled 
substances;  (2)  report  any  prescriptions 
for  controlled  substances  issued  to  him 
for  therapeutic  purposes;  (3)  participate 
in  an  approved  chemical  dependence 
treatment  plan  for  a  minimum  of  three 
years;  (4)  submit  to  random  drug  testing 
twice  a  week;  (5)  attend  three  AA  or 
other  support  group  meetings  per  week, 
and  submit  to  the  Pharmacy  Board 
signed  attendance  records  eai;h  month; 
and  (fi)  ensure  that  all  required  reports 
be  submitted  to  the  Pharmacy  Board  in 
a  timely  manner 

However,  in  response  to  a  second 
Statement  of  Charges  and  a  hearing  held 
on  November  18,  1993.  the  Pharmacy 
Board  i.ssued  a  second  Final  Order  dated 
January  19.  1994.  finding  that  the 
Owner  had  violated  certain  terms  of  his 
probation  Specifically,  the  Owner  had 
informed  the  Pharmacy  board  that  (1)  he 
was  taking  prescriptions  for  several 
legend  drugs,  but  he  failed  to  submit 
reports  from  physicians  verifying  those 
prescriptions;  (2)  he  had  taken  Toradol, 
a  legend  drug,  that  had  been  prescribed 
for  his  wife.  (3)  he  had  submitted 
quarterly  reports  of  his  compliance  with 
the  conditions  of  his  probation  late,  for 
the  subject  reports  were  due  on  the  first 


day  of  April  and  July  1993.  but  had  been 
submitted  on  August  16.  1993;  (4)  he 
had  untimely  submitted  the  signed 
attendance  records  for  his  support  group 
meeting;  (5)  he  had  failed  to  timely 
name  a  responsible  pharmacist  to 
operate  the  Respondent  pharmacy  while 
his  pharmacist  license  was  suspended; 
and  (6)  he  had  allowed  an  unlicensed 
person,  his  assistant,  to  take  charge  of 
the  pharmacy.  As  a  result,  the  Pharmacy 
board  ordered  the  Owner  to  be  placed 
on  another  five-year  probationary  period 
beginning  from  the  date  of  the  order. 
January  19.  1994.  The  probationary 
conditions  were  many  of  the  same 
conditions  found  in  the  first  final  order, 
plus  the  Owner  was  to  undergo  another 
substance  abuse  evaluation.  Dr. 
Lustgarten  reevaluated  the  Owner  on 
March  18,  1994.  and  in  his  report  he 
concluded  that  the  Owner  was 
benefiting  from  his  counselling  sessions 
with  Dr.  Wolborsky,  and  that  he  was 
satisfied  that  the  Owner  was  complying 
with  the  Pharmacy  Board's 
"expectations  in  performance  of  his 
profession." 

On  April  6,  1994,  the  Owner  was 
arrested  for  Driving  Under  the 
Infiuence,  and  he  admitted  to  having 
three  alcoholic  drinks  with  friends,  as 
well  as  to  having  taken  prescription 
Soma  tablets.  The  Owner  consented  to 
a  breathalyzer  test,  which  showed  his 
blood  alcohol  content  to  be  0.05,  well 
below  the  presumptive  level  of 
intoxication  in  the  State  of  Washington, 
which  is  0.10  or  higher.  However,  as 
noted  by  Judge  Tenney,  in  Washington, 
"a  person  can  be  guilty  of  driving  under 
the  influence  if  the  person  drives  while 
under  the  combined  influence  of  or 
affected  by  intoxicating  liquor  and  any 
drug.  Wash.  Rev.  Code  46.61.502 
(1994)."  The  Owmer  was  not  prosecuted 
on  this  charge,  however,  but  entered 
into  a  deferred  prosecution  agreement  in 
which  he  was  to  attend  a  one  year 
program  for  alcohol  education. 

On  May  9,  1995,  the  Pharmacy  board 
filed  a  third  Statement  of  Charges 
against  the  Owner,  alleging  that  (1)  he 
had  failed  to  timely  submit  signed 
attendance  records  of  his  support  group 
meetings  for  the  months  of  July  and 
August  1994;  (2)  he  had  failed  to  attend 
the  required  amount  of  AA  meetings 
during  the  second  week  in  August  1994; 
and  (3)  that  he  had  failed  to  submit  to 
urinalysis  testing  on  April  29  and  May 
13,  1994.  The  Owner  answered  these 
allegations,  admitting  that  he  had 
submitted  the  July  attendance  record 
late,  and  that  he  had  missed  the  AA 
meetings  during  the  second  week  in 
August  1994,  because  he  was  on 
vacation  with  his  family.  Upon 
returning  from  vacation,  the  Owner 


notified  Mr.  Bob  Johnson,  his 
compliance  of^cer  with  the  Washington 
Recovery  Assistance  Program  for 
Pharmacy,  of  his  failure  to  attend  the 
meetings,  and  how.  after  considerable 
effort,  he  was  unable  to  locate  any  such 
meetings  at  this  vacation  site. 
Subsequently,  the  Owner's  regular  AA 
group  gave  him  a  toll  fr-ee  number  to 
call,  should  this  problem  arise  in  the 
future.  However,  during  the  vacation 
week,  the  Owner  had  submitted  to  his 
bi-weekly  urine  testing,  having  arranged 
the  testing  in  advance  with  a  local 
hospital.  Finally,  the  Owner  claimed 
that  the  sole  reason  for  missing  the 
urine  testing  on  the  dates  in  April  and 
May  of  1994.  was  that  the  testing  center 
he  routinely  utilized  was  either  closed 
or  there  was  no  male  observer  available. 
This  Statement  of  Charges  was  awaiting 
disposition  by  the  Pharmacy  board  as  of 
the  time  of  Judge  Tenney 's  decision  and 
the  closing  of  the  record. 

The  Respondent's  DEA  Certificate  of 
Registration  was  for  a  location  on 
Wheaton  Way  in  Bremerton, 
Washington.  However,  following  the 
retirement  of  the  Owner's  father,  the 
Owner  moved  his  pharmacy  from  the 
Wheaton  Way  address  to  an  address  on 
Bertha  Avenue  in  Bremerton.  . 

Washington.  Prior  to  the  move,  the 
Owner  sought  permission  from  the 
Pharmacy  Board,  and  he  received  an 
application  packet  ftnm  the  Pharmacy 
Board  which  had  included  an 
application  for  a  DEA  registration  for 
the  new  address.  The  Owner  filed  an 
application  with  the  Pharmacy  Board, 
and  after  a  hearing  was  held  on  the 
matter,  the  Pharmacy  Board  granted  the 
Owner  permission  to  relocate  the 
pharmacy.  On  April  14, 1994.  the 
Owner  sent  a  letter  to  the  DEA  office  in 
Seattle,  Washington,  notifying  the  DEA 
of  his  intent  to  move  the  pharmacy  and 
to  rename  it.  However,  the  Owner  failed 
to  obtain  the  DEA's  approval  prior  to 
relocating  the  Respondent  pharmacy,  as 
required.  Accordingly,  in  April  of  1994. 
DEA  diversion  investigators  entered  the 
Bertha  Avenue  location  and  seized  the 
controlled  substance  located  at  that 
unregistered  site.  Since  that  time,  the 
Owner  has  remained  unauthorized  to 
handle  controlled  substances  at  the 
Bertha  Avenue  location. 

The  Owner  testified  that  he  thought 
he  had  followed  all  appropriate 
procedures  to  relocate  his  pharmacy, 
and  that  he  believed  that  a  new  DEA 
registration  for  the  Bertha  Avenue 
address  would  follow  the  pharmacy 
upon  notification  of  the  move  to  the 
DEA.  The  Owner  testified  that  he  had 
understood  that  it  did  not  matter 
whether  the  notification  letter  preceded 
or  followed  the  actual  relocation,  and 


that  he  had  relied  upon  information  he 
had  receive  after  he  had  placed  a  phone 
call  to  the  Seattle  DEA  office  during  the 
winter  of  1994.  However,  noting  that  the 
Owner  may  have  misunderstood  the 
modification  regulations  that  were 
conveyed  to  him,  Judge  Tenney  found 
that  the  diversion  investigators  at  the 
DEA  Seattle  Office  were  all  aware  that 
modification  requests  must  be 
submitted  in  writing  to  the  DEA  before 
any  relocation.  Once  the  modification 
was  approved,  then  the  pharmacy 
would  have  been  issued  a  new  DEA 
registration  number  at  the  new  address. 
Only  after  receiving  the  new  DEA 
registration  number  would  the 
pharmacy's  pharmacists  be  authorized 
to  handle  controlled  substances  at  the 
new  location.  However.  Judge  Tenney 
also  found  that  the  Owner  had  "made  a 
good  faith  attempt  to  comply  with  the 
regulations  of  the  agencies  governing 
the  relocation  of  pharmacies.  *  *  *  He 
did  not  make  this  more  surreptitiously, 
or  without  consideration  of  the 
regulations  governing  such  changes." 

The  Owner  also  testified  that  he  had 
sought  help  for  his  substance  abuse 
problem  in  May  of  1989  with  Dr.  Barry 
Wolborsky.  a  licensed  clinical 
psychologist  who  specializes  in 
chemical  dependency.  Since  that  time, 
the  Owner  has  been  seeing  Dr. 
Wolborsky  twice  a  month.  Although  the 
Owner  adm  .3  that  when  he  first  began 
his  treatment  he  was  unable  to  stop 
abusing  controlled  substances,  he  also 
testified  that  he  has  not  abused 
controlled  substances  since  January  30, 
1991.  Also,  although  Dr.  Wolborsky  has 
suggested  that  the  Owner  abstain  from 
drinking  alcohol,  the  Ovmer  testified 
that  he  had  remained  a  social  drinker 
until  his  arrest  for  driving  while 
intoxicated  in  April  of  1994.  Since  that 
date,  however,  the  Owner  testified  that 
he  has  abstained  from  drinking  alcohol. 

Eh-.  Wolborsky  testified  before  Judge 
Tenney,  concerning  his  treatment  of  the 
owner.  He  concluded  that  he  believed 
that  the  Owner's  prognosis  for 
continued  recovery  was  excellent. 

Under  21  U.S.C.  824(a)(2),  the  Deputy 
administrator  may  suspend  or  revoke  a 
DEA  registration  and  deny  any  pending 
modifications  to  the  registration  based 
upon  a  finding  that  the  registrant  has 
been  convicted  of  a  felony  relating  to 
controlled  substances.  Here,  the  Owner 
of  the  Respondent  and  its  pharmacist 
was  convicted  of  the  felony  of 
possession  of  a  controlled  substance  in 

June  of  1992. 

Additionally,  piusuant  to  21  U.S.C. 
824(a)(4),  the  deputy  administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Registration  and  deny  any  pending 
application  for  such  registration,  if  he 


determines  that  granting  the  registration 
would  be  inconsistent  with  the  public 
interest.  Section  823(f)  requires  that  the 
following  factors  be  considered  in 
determining  the  "public  interest:" 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  assessing  the  "public 
interest"  and  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz.  Jr..  M.C.,  Docket  No. 
88-42,  54  FR  16422  (1989). 

In  this  case,  factors  one.  three,  four, 
and  five  of  Section  823  are  relevant  in 
determining  whether  the  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest.  As  to  factor  one. 
"recommendation  of  the  appropriate 
State  licensing  board,  *  *  ""the 
Pharmacy  Board  has  not  expressly  made 
a  recommendation  in  this  case. 
However,  the  Pharmacy  Board  has  taken 
adverse  action  against  the  Owner's 
pharmacist  license,  by  placing  him  on  a 
five-year  probationary  period  and  by 
requiring  him  to  comply  with 
comprehensive  probation  conditions. 
Also,  Judge  Termey  noted  that  the 
Owner  had  engaged  in  a  pattern  of 
violations  of  the  Pharmacy  Board's 
conditions  of  probation,  to  include 
imtimely  submission  of  required 
reports,  violation  of  the  prohibition  on 
the  use  of  alcohol,  and  failure  to 
undergo  required  urine  testing. 
Therefore,  the  Deputy  Administrator 
agrees  with  Judge  Tenney's  finding  that 
"the  Board  is  properly  concerned  with 
his  pattern  of  non-compliance  to  its 
conditions  of  probation.  However,  the 
Board  has  concluded  that  (the  Ownerl 
should  be  plaoad  on  probation  for  an 
extended  period  of  time  as  opposed  to 
suspension  of  his  license." 

As  to  factor  three,  the  Respondent's 
"conviction  record  under  Federal  or 
State  laws  relating  to  *  *  *  controlled 
substances,"  and  factor  four, 
"(clcompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 


controlled  substances, "  it  is 
uncontroverted  that  in  June  of  1992.  the 
Owner  was  convicted  of  illegal 
possession  of  a  controlled  substance. 
The  Owner  has  also  violated  state  law 
and  DEA  regulations  regarding  the 
handling  of  controlled  substances, 
evidenced  by  the  audit  results  which 
revealed  a  37.2%  shortage  of  Schedule 
n  controlled  substances,  some  of  which 
the  Owner  admitted  he  had  diverted  for 
his  personal  use. 

Further,  the  Chvner  also  violated  DEA 
regulations  when  he  relocated  the 
Respondent  pharmacy  without  first 
receiving  the  required  DEA  approval. 
Judge  Tenney  noted  that  "While  1  have 
foimd  that  the  incompliance  was 
inadvertent,  it  nonetheless  is  consistent 
with  {the  Owner's)  pattern  of  non- 
compliance with  state  and  DEA 
regulations." 

As  to  factor  five.  "Ujuch  other 
conduct  which  may  threaten  the  public 
health  and  safety."  the  Owner  has 
admitted  that  he  had  abused  controlled 
substances  for  many  years,  and  that  it 
was  not  until  January  of  1991  that  he 
was  able  to  control  his  substance-abuse 
problem.  However,  the  Deputy 
Administrator  agrees  with  Judge 
Tenney's  conclusion,  that  the  record 
supports  the  Ovmer's  assertion  of 
abstinence,  for  all  "of  his  urinalysis 
results  for  the  past  three  years  have  been 
negative." 

Further,  the  Deputy  Administrator 
agrees  with  Judge  Tenney's  finding  that 
the  Owner's  "conviction  relating  to 
controlled  substances,  the  shortage  of 
controlled  substances  discovered  during 
the  audit  of  the  Respondent  pharmacy, 
(the  Owner's]  arrest  for  Driving  Under 
the  Influence  in  April  1994,  and  the 
violations  of  the  terms  of  his  probation 
justify  the  Government's  proposed 
revocation  of  Responsent's  DEA 
registration.  *  *   *  The  Government  has 
also  proven  violations  of  DEA 
regulations,  dealing  with  relocating  the 
Respondent  pharmacy  without  DEA 
approval  and  the  submission  of  all 
relevant  DEA  222  forms." 

However,  the  Ovmer  has  also 
presented  considerable  evidence  of 
rehabilitation.  The  record  demonstrated 
the  inadvertent  nature  of  his 
administrative  errors  during  his 
probation,  such  as  the  untimely 
submission  of  reports  and  his  failure  to 
provide  the  required  paperwork  to  the 
DEA  prior  to  the  relocation  of  the 
Respondent  pharmacy-  Further,  Dr. 
Lustgarten  has  concluded  that  the 
Owner  was  honest  and  sincere  in  his 
desire  to  end  his  substance  abuse,  and 
Dr.  Wolborsky  testified  that  the  Owner's 
prognosis  for  continued  recovery  was 
excellent.  The  Owner  has  provided  over 
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three  years  of  negative  urinalysis  test 
results,  demonstrating  his  successful 
efforts  of  recovery  since  1992   He  also 
continues  to  attend  three  AA  meetings 
a  week  and  counseling  sessions  with  Dr 
Wolborskv. 

in  light  of  the  above,  the  Deputy 
Administrator  agrees  with  ludge 
Tenney's  conclusion  that  "(ulnder  these 
circumstances,  revocation  would  be  too 
harsh  a  sanction   *    *    *  While  it  is  true 
that  Ithe  Ownerl  has  violated  some  of 
the  Board's  probationary  conditions, 
these  violations  were  relatively  minor 
and  do  not  outweigh  in  balance  his 
contmuing  re<;overy  from  his 
addiction." 

Therefore,  the  Deputy  Administrator 
adopts  ludge  Tenney's  recommendation 
and  orders  the  Respondent's  DEA 
Certificate  of  Regi.stration.  BEl 740770. 
suspended  for  a  period  of  six  months. 
However,  the  Df?puty  Administrator  also 
takes  note  of  the  Respondent's 
exception  to  the  start  date  of  this 
suspension,  for  the  Owner  has  been 
without  authorization  to  handle 
controlled  substances  at  the  Bertha 
Avenue  location  since  his  relot;ation  in 
1994  Such  lack  of  authorization 
resulted  in  a  d*' /arfor  suspension  dating 
from  April  of  1994.  Given  the  totality  of 
the  circumstances  in  this  case,  the 
Deputy  Administrator  has  determined 
that  the  suspension  of  the  Respondent's 
registration  should  be  given  an  effective 
date  of  Ck;tober  20,  199.5,  the  date  |udge 
Tenney  issued  his  opinion  with  which 
the  Deputy  Administrator  totally 
concurs.  Therefore,  on  or  after  April  20. 
1996.  the  Respondent  may  apply  for  a 
modification  of  its  DEA  registration  to 
change  the  address  of  the  pharmacy, 
and  if  the  Owner's  circumstances 
remain  consistent  with  the  facts  in  this 
record,  the  modification  may  be  given 
favorable  consideration 

.Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
.Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  CFR  0  100(b)'and  0,104. 
hereby  orders  that  the  DEA  Certificate  of 
Registration,  BE1740770,  belonging  to 
East  Towne  Save  Rite  Pharmacy,  be,  and 
it  hereby  is,  suspended  for  a  period  of 
six  months,  which  period  to  have 
commenced  on  October  20,  1995,  and  to 
conclude  on  .April  20.  1996. 
Furthermore,  given  the  Respondent's 
interest  in  being  authorized  to  apply  for 
a  modification  of  its  DEA'Certificate  of 
Registration  as  soon  as  possible,  the 
Deputy  Admini.strator  concludes  that  it 
is  in  the  Respondent's  interest,  as  well 
as  in  the  public's  interest,  for  this  order 
to  be  effective  upon  publication  in  the 
Federal  Register,  and  it  is  so  ordered. 


Dated:  April  24.  1996. 
Stephen  H.  Greene, 

[)vputy'  Administrator. 

|FR  Doc.  96-10760  Filed  4-30-96,  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

National  LatMr  Relations  Board 
Advisory  Committee  on  Agency 
Procedure 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  .Act  (FACA),  5  U.S.C.  app.  2 
(1972).  and  29  C.F.R.  Sec.  102.136 
(1993),  the  National  Labor  Relations 
Board  has  established  a  National  Labor 
Relations  Board  Advisory  Committee  on 
Agency  Procedure,  the  purpose  of 
which  is  to  provide  input  and  advice  to 
the  Board  and  General  Counsel  on 
changes  in  Agency  procedures  that  will 
expedite  case  processing  and  improve 
Agency  service  to  the  public.  A  notice 
of  the  establishment  of  the  Advisory 
Committee  was  published  in  the 
Federal  Register  on  May  13.  1994  (59 
FR  25128). 

.As  indicated  in  that  notice,  the 
Committee  consists  of  two  Panels  which 
will  meet  separately,  one  composed  of 
Union-side  representatives  and  the 
other  of  Management-side 
representatives.  Pursuant  to  Section 
10(a)  of  FACA.  the  Agency  hereby 
announces  that  the  next  meetings  of  the 
.Advisory  Committee  Panels  will  be  held 
on  June  18  (Union-side)  and  June  20. 
1996  (Management-side). 

Timp  and  Place:  The  meeting  of  the 
Union-side  Panel  of  the  Advisory 
Committee  will  be  held  at  10:00  a.m.  on 
Tuesday.  June  18.  1996.  at  the  National 
Labor  Relations  Board.  1099  14th  Street. 
N.W..  Washington.  D.C..  in  the  Board 
Hearing  Room,  Rm  11000.  The  meeting 
of  the  Management-side  Panel  of  the 
Advisory  Committee  will  be  held  at 
10:00  a.m.  on  Thursday.  June  20.  1996, 
at  the  same  location. 

Agenda:  The  agenda  at  the  meetings 
of  both  Advisorv  Committee  Panels  will 
be: 

(1)  The  March  14  request  by 
Congressman  John  E.  Porter,  Chairman 
of  the  House  Appropriations  Committee 
on  Uibor,  Health  and  Human  Services, 
Education  and  Related  Agencies  that  the 
NLRB  consider  reducing  its  caseload  by 
raising  the  jurisdictional  thresholds  to 
account  for  inflation  since  1959. 


(2)  Changes  in  Board  Procedures, 
Streamlining  and  Status  of  1996  and 
1997  Budgets — update  and  discussion. 

(3)  Proposal  to  consolidate  all  Federal 
Administrative  Law  Judges  into  a  single 
agency. 

Public  Participation:  The  meetings 
will  be  open  to  the  public.  As  indicated 
in  the  Agency's  prior  notice,  within  30 
days  of  adjournment  of  the  later  of  the 
Advisory  Committee  Panel  meetings, 
any  member  of  the  public  may  present 
written  comments  to  the  Committee  on 
matters  considered  during  the  meetings. 
Written  comments  should  be  submitted 
to  the  Committee's  Management  Officer 
and  Designated  Federal  Official.  Miguel 
A.  Gonzalez.  Executive  Assistant  to  the 
Chairman.  National  Labor  Relations 
Board.  1099  14th  Street,  N.W..  Suite 
11104.  Washington,  D.C.  20570-0001; 
telephone:  (202)273-2864. 
FOR  FURTHER  INFORMATION  CONTACT: 

Advisory  Committee  Management 
Officer  and  Designated  Federal  Official, 
Miguel  A.  Gonzalez,  Executive  Assistant 
to  the  Chairman,  National  Labor 
Relations  Board.  1099  14th  Street.  N.W.. 
Suite  11104.  Washington,  D.C.  20570- 
0001;  telephone:  (202)273-2864. 

Dated.  April  25,  1996. 

By  direction  of  the  Board: 
John  J.  Toner. 
Acting  Executive  Secretary: 
[PR  Doc.  96-10766  Filed  4-30-96;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  System;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Civil  and  Mechanical 
Systems  (#1205), 

Date  and  Time:  May  24, 1996,  8:30  am  to 
5:00  pm. 

Place:  Rooms  530  and  580,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  )ohn  B.  Scalzi.  Program 
Director  Division  of  Civil  and  Mechanical 
Systems.  Room  545.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  ARI 
Equipment  and  Instrumentation  Program 
proposals  as  part  of  the  selection  process  for 
awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  26, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-10799  Filed  4-30-96;  8:45  am] 
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Special  Emphasis  Panel  In  Design. 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation- 
(1194). 

Date  and  Time:  May  21. 1996.  8:00  a.m.- 

5:00  p.m. 

Place:  Room  530.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Christina  Gabriel, 
Program  Director,  (703)  306-1330.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Management  of  Technological  Hnovation 
(MOTl)  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  namre,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  26, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-10800  Filed  4-30-96;  8:45  ami 
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Name:  Special  Emphasis  Panel  in  Design. 
Manufecture,  and  Industrial  Innovation 
(•1194). 

Date  and  Time:  May  22, 1996, 8:30  a.m.— 
5:00  p.m. 

Place:  Room  365.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Qoaed. 

Contact  Person:  Mr.  Danyl  Gorman,  SBIR 
Program  Manager.  (703)  306-1391.  Dr.  Frank 
Wodarczyk.  Mathematical  and  Physical 
Sciences.  Chemistry  Division,  Program 
Manager.  (730)  306-1856.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR/ 
STTR  Chemistry  Phase  D  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  l)eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  26. 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-10801  Filed  4-30-96;  8:45  am) 
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Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  26. 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  96-10803  Filed  4-30-96:  8:45  amj 
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Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 

Date  and  Time:  May  15.  1996.  8:00  a.m.  to 
3:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  380.  Arlington.  VA 
22230. 

Time  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  McHenry. 
Program  Director.  Human  Resource 
Development  Division.  Room  815.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230  Telephone:  (703)  306- 
1634. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Continuation  of 
financial  support. 

Agenda:  Review  for  the  Alliances  for 
Minority  Participation  Reverse  Site  Visit. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 


Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR)  (#1203). 

Date  and  Times:  May  24.  1996.  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA.  Rooms 
360,  365  and  370. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  Carmen  Huber. 
Associate  Program  Director  Division  of 
"  Materials  Research,  Room  1065N,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1996. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
Academic  Research  Infrastructure 
Instrumentation  proposals  for  FY  1996. 

Agenda:  Evaluation  of  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  26.  199« 
M,  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  96-10802  Filed  4-30-96:  845  ami 
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Sunshine  Act  Meeting 

Agency  Holding  Meeting  National  Science 

Foundation.  National  Science  Board 
Date  and  Time: 

May  9.  1996 — 9:30  am  —Closed  Session 
May  9.  1996 — 10:30  am.— Open  Session 
May  10.  1996 — 8:00  a.m.— Closed  Session 
May  10,  1996 — 9:10  am— Open  Session 
Place:  National  Science  Foundation.  4201 

Wilson  Boulevard.  Room  1235.  .Arlington. 

Virginia  22230. 

Status:  Part  of  this  meeting  will  be  open  to 

the  public.  Part  of  this  meeting  will  be  closed 

to  the  public. 
Matters  to  be  Considered: 

Thursday.  May  9.  1996 

Qosed  Session  (9.30  a.m.-tO:30  a  ml 

— .Minutes.  March  1995  Meeting 
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—Election  of  NSB  Officers 

— Election  of  Executive  Committee  Members 

—March  NSB  Meetinj<  Follow-On 

Thursday.  May  9.  1996 

Open  Session  ItO  30  am  -12:30  p. ml 

—Long  Range  Planning  Environment 

Friday.  Mav  10.  1996 

Qosed  Session  (8  00  am  -9  W  ami 

— Awards  and  Agreements 
—Long  Range  Planning  and  Budget 

Friday,  May  10,  1996 

Open  Session  19  10  a  m  -11  00  a  ml 

— Mmutes.  March  1996  Meeting 

— Closed  Session  Agenda  Items — June  1996 

Meeting 
— Chairman's  Report 
— DiriH:tors  Report 
— Pn)gram  Approval 
— Executive  Committee  Annual  Report 
— (Calendar  of  NSB  Meetings  1997 
— Reports  from  (Committees 
— C^her  Business 

— Presentation  Human  Capital  Initiative 
— Adjourn 

Marta  Cehelsky. 

ExPiutive  Officer 

IFR  Doc.  96-10882  Filed  4-26-96;  5  04  pmj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Opierating  License  No.  NPF- 
21  issued  to  the  Washington  Public 
Power  Supply  System  (the  licensee)  for 
operation  of  VVNP-2  located  in  Benton 
County.  Washington, 

The  proposed  amendment  would 
modify  the  Technical  SpeciTications 
(TS)  to  reflect  use  of  new  fuel  obtained 
from  .\BB/Combu.stion  Engineering,  and 
to  incorporate  staff-approved  core 
reload  analysts  computer  programs 
(codes).  The  proposed  amendment 
removes  reference  to  specific  fuel 
configurations,  rt-placing  the  reference 
with  a  requirement  that  only  fuel  that 
has  been  analyzed  with  applicable  NRC 
staff  approved  codes  and  melhods,  and 
that  have  bevn  shown  by  tests  or 
analyses  to  comply  with  all  safety 
design  bases,  may  be  placed  in  the  core. 
The  allowan(  e  for  use  of  lead  fuel 
assemblies  remains  in  the  TS. 


Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commissions  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  50.92(c).  The  NRC 
staffs  review  is  presented  below: 

(1)  Does  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  change  to  the  design  of 
fuel  specified  for  use  in  the  WNT-2  core 
does  not  affect  the  requirements  for  fuel 
integrity,  power  generation  and  thermal 
limits,  and  core  stability  specified  in  the 
design  basis  for  the  facility  and  in  the 
limiting  conditions  for  operation  (LCOs) 
specified  in  the  TS.  The  update  of  the 
codes  used  to  analyze  the  fuel  ensures 
that  the  current  NRC  staff  approved 
computer  models  and  methodologies  are 
used  to  analyze  the  fuel  to  ensure  the 
fuel  meets  the  requirements  for 
integrity,  power  generation  and  thermal 
limits,  and  core  stability.  Since  the 
proposed  change  will  not  change  the 
factors  that  assure  core  design  is 
maintained  within  the  design  basis,  and 
since  the  design  basis  for  the  fuel 
assures  that  the  analysis  assumptions 
for  accidents  previously  evaluated  are 
maintained,  the  proposed  change  does 
not  appear  to  increase  the  probability  or 
(  onsequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  amendment 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  amendment  does  not 
introduce  new  or  different  equipment 
into  the  plant.  The  proposed  change 
would  allow  different  design  of  fuel  pin 
internals,  and  different  configurations 
for  the  fuel  bundles.  The  fuel  design 
would  not  change  the  nuclear  and 
thermal  hydraulic  considerations, 


subject  to  physical  laws,  that  must  be 
met  to  assure  fuel  integrity.  Thus  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Does  the  proposed  amendment 
involve  a  significant  reduction  in  the 
marein  of  safety? 

The  margins  of  safety  for  fuel  design 
are  established  by  current  TS  and  the 
core  operating  limits  report  (COLR).  The 
proposed  change  does  not  affect  the 
limits  in  the  TS,  which  contain  the 
regulatory  safety  limits  that  must  be  met 
to  assure  fuel  integrity.  Additional 
limits  to  assure  that  reactivity  and 
power  distribution  assumptions  for 
design  analyses  are  included  in  the 
COLR.  Use  of  codes  approved  for 
analyzing  the  specific  fuel  designs  used 
in  the  core  assures  that  the  analyzed 
limits  in  the  COLR  will  assure  that  the 
reactor  will  remain  within  the  bounds  of 
the  plsmt  safety  analysis.  Since  the 
proposed  change  does  not  change  the 
bounds  of  the  plant  safety  analysis 
itself,  the  proposed  change  does  not 
affect  the  margins  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 


Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  31. 1996.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Richland 
Public  Library.  955  Northgate  Street. 
Richland.  Washington  99352.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specifk 
sources  and  documents  of  whjch  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  peti^on 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
H.  Bateman,  Director,  Project  Directorate 
IV-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  M.H.  Phillips,  Jr..  Esq.,  Winston 
&  Stravm,  1400  L  Street,  NW. 
Washington,  DC  20005-3512.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  amendment 
dated  April  24.  1996.  which  is  available  for 
public  inspection  at  the  Commission  s  Public 
Document  Room,  the  Gelman  Buildmg.  2120 
L  Street.  NW..  Washington.  DC.  and  at  the 
local  public  document  room  locatt-d  at  the 
Richland  Public  Library.  955  Northgate 
Street.  Richland.  WashiBgton  99352. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1996 

For  the  Nuclear  Regulatory  Commission. 
William  H.  Bateman, 
Director.  Project  Directorate  IV-2.  Division 
of  Reactor  Protects  IIUIV.  Office  of  Suclear 
Reactor  Regulation. 
IFR  Doc.  96-10900  Fikni  4-30-96;  8  45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

THE  National  Partnership  Council 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Notice  of  meeting 

TIME  AND  DATE:  1  00  p.m.,  May  «.  1996 
PLACE:  0PM  Confprenc;e  Center.  Room 
1350.  Theodore  Roosevelt  Building, 
1900  E  Street,  NW  ,  Washington,  DC 
20415—0001   The  conference  center  is 
located  un  the  first  floor 
STATUS:  This  meeting  will  be  open  to  the 
public  Seating  will  be  available  on  a 
first-tome,  first-served  basis. 
Individuals  with  s[)ecial  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 
MATTERS  TO  BE  CONSIDERED:  The  NPC 
will  di.scuss  its  1996  partnership  survey 
and  revisions  to  the  National 
Partnership  Award  program  There  will 
also  be  a  presentation  on  interest-based 
problem  resolution. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michael  Cushing,  Director.  Labor 
Management  Partnership  Center,  Office 
of  Personnel  Management,  Theodore 
Roosevelt  Building.  1900  E  Street.  NW  . 
Room  5.554,  Washington,  IX;  20415- 
0001.  (202)  fiOB-OOU). 

SUPPLEMENTARY  INFORMATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments  Mail  or 
deliver  your  comments  to  Michael 
Cushing  at  the  address  shown  above.  To 
be  considered  at  the  May  8  meeting, 
written  comments  should  be  ret;eived  by 
May  3. 

Offii  e  of  Personnel  Management. 
James  B.  King. 

Dint  tor 

!FR  Doc  ^)b-l()57«i  Filed  4-J()-i«i,  ».45  dnij 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-37142;  File  No.  SR-PSE- 
96-13] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange 
Incorporated  Relating  to  Restrictions 
on  Equity  Allocations  (10%  Rule) 

Pursuant  to  Section  19(b)|llofthe 
Securities  Exi  hange  Act  of  1934 
("Act").  15  ISC.  7Hs(b)(l).  notice  is 
hereby  given  that  on  .-Xpnl  10.  l')96.  the 
Pacific  Stot;k  Exchange  Incorporated 


("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulator>' 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  codif>' 
a  policy  of  the  Equity  Allocation 
Committee  ("EAC")  that  specialists  who 
rank  in  the  bottom  10%,  under  the 
Exchange's  specialist  evaluation 
program,  shall  not  be  eligible  for 
allocations  of  securities,  absent 
mitigating  circumstances,  until  such 
ranking  ri.ses  above  the  bottom  10%. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sw;tions  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Stntement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1.  F'urpo.se 

The  Exchange's  specialist  evaluation 
program  is  governed  by  PSE  Rule  5.37. 
Subsection  (a)  of  that  Rule  provides  that 
the  EAC  shall  evaluate  all  registered 
specialists  on  a  quarterly  basis.  Those 
evaluations  result  in  overall  ratings  of 
specialists  that  are  based  upon  three 
separate  measures  of  performance,  as 
specified  in  the  Rule.'  Subsection  (b) 


'  Thi-  three  med.sures  of  pfrformdnce  utilized  by 
'hi-  PSt  .irr  (1)  Naliondl  Market  Svbterr.  Qiiole 
('••rfiirnidni  e.  accounting  for  45%  of  the  overall 
M  urc.  measurps  the  percentage  of  time  in  a  given 
quarter  that  a  spe(:ialisl''i  bid  and'nr  offer  is  equal 
In  or  greater  than  the  be.it  bid  or  offer  in  the 
consolidated  quote  system  for  each  duallv-traded 
serurilv:  (2)  the  Specialist  Evaluation  Questionnaire 
Snrvi-y.  also  accounting  for  45%  of  the  overall 
score.  IS  composed  of  questions  designed  to 
evaluate  h  specialist's  market  mal-ing  performance 
and  is  to  be  completed  only  by  floor  brokers  who 
regiiuiriv  trade  with  a  specialist,  and  13)  .SCOREX 
Limit  Order  .\Lceplance  Performance,  vkhich 
accounts  (or  the  final  10%  of  the  overall  score. 


provides  that  any  registered  specialist 
who  is  in  the  bottom  10%  of  all 
registered  specialists  on  that  specialist's 
trading  floor,^  as  determined  by  the 
overall  evaluation  scores  in  any  one 
quarterly  evaluation,  shall  be  requested 
to  meet  with  the  EAC  (or  a  panel 
appointed  by  the  EAC)  on  an  informal 
basis. 3  If  a  specialist  is  in  the  bottom 
10%  during  any  two  out  of  four 
consecutive  quarterly  evaluations,  the 
specialist  is  requested  to  appear  a 
second  time  before  the  EAC  to  explain 
his  or  her  performance.* 

If  the  EAC  finds  in  its  second  informal 
meeting  with  a  specialist  that  there  are 
no  mitigating  circumstances  that  would 
demonstrate  substantial  improvement  of 
or  reasonable  justification  for  the 
specialist's  most  recent  evaluation 
score,  the  EAC  will  make  a 
determination  that  the  specialist's 
performance  is  below  acceptable  levels, 
and  notify  the  specialist  of  his  or  her 
right  to  a  hearing  on  such 
determination.'  The  EAC  may  take  a 
number  of  actions  against  a  registered 
specialist  found  to  perform  below 
acceptable  levels,  including  limitation, 
suspension  or  termination  of  the 
specialist's  registration  as  a  specialist,  or 
reallocation  of  his  or  her  stocks. 

The  Exchange  is  now  proposing  to 
adopt  a  rule  providing  that  any 
registered  specialist  who  falls  into  the 
bottom  10%  of  all  registered  specialists, 
as  provided  in  Rule  5.37(b),  shall  not  be 
eligible  for  new  allocations  until  such 
ranking  rises  above  the  bottom  10%. 
However,  the  proposal  also  provides 
that  the  EAC  may  make  exceptions  if 
there  are  sufficient  mitigating 
circumstances. 

At  the  PSE,  specialist  evaluation 
results  and  overall  rankings  are  reported 
in  the  quarter  following  the  quarter  of 
the  evaluation,  e.g.,  the  results  of  the 
fourth  quarter  of  1995  are  reported  in 
the  first  quarter  of  1996.  Accordingly,  a 
specialist  who  was  in  the  bottom  10% 
for  the  fourth  quarter  of  1995  will  not 
be  eligible  for  new  allocations  of  stocks 


measures  the  percentage  of  P/COAST  (formerly 
SCOREX)  limit  orders  accepted  by  a  specialist.  See 
Securities  Exchange  Act  Release  No  28843 
(February  1.  1991).  56  FR  5040  (Februarv  7.  1991) 
(File  No.  SR-PSE-87-19)  for  a  more  complete 
description  of  each  of  these  measures  of 
performance 

-The  PSE  maintains  two  equity  trading  flcxjrs, 
one  in  Los  Angeles  and  one  in  San  Francisco.  See 
PSE  Rule  4.1(g). 

'See  PSE  Rules  5.37  (bMe). 

*  See  PSE  Rules  5.37  (g)-(i).  The  EAC  also  has  the 
authority  to  bypass  the  second  informal  proceeding 
and  commence  formal  reallocation  proceedings 
after  a  specialist's  second  quarter  o(  substandard 
performance  in  a  rolling  twelve-month  period.  See 
PSE  Rule  5  37 

^  For  a  description  of  the  procedures  followed  in 
such  proceedings,  see  PSE  Rules  5  37  (j)-(s). 


until,  at  the  earliest,  the  second  quarter 
of  1996,  when  the  results  from  the  first 
quarter  of  1996  are  reported. 

The  Exchange  believes  that  the 
restriction  on  new  allocations  is  an 
effective  tool  in  encouraging  specialists 
to  improve  their  performance,  and 
thereby  to  improve  their  evaluation 
scores.^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary-  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-13 
and  should  be  submitted  by  May  22, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  96-10704  Filed  4-30-96;  8:45  ami 
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'■Cf  Securities  Exchange  Art  Rel&ase  .No.  31539 
(November  30.  19921.  57  FR  57851  (December  7, 
19921  (File  No.  SR-PSE-92-32).  This  order 
approved,  among  other  things,  the  addition  of 
Commentary  .03  to  PSE  Rule  5.36(d).  which 
precludes  a  specialist  whose  specialist  ranking  fails 
in  the  bottom  10%  of  his  or  her  Floor  from  acting 
as  an  alternate  specialist  until  his  or  her  ranking 
rises  above  the  bottom  10%.  unless  the  EAC 
determines  otherwise. 

M5  U.S.C.  78f(b)(5). 


Goods,  Solid  Cargoes  and  Containers, 
Radiocommunication  and  Search  and 
Rescue;  Bulk  Liquids  and  Gases;  and 
Flag  State  Implementation. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to  Mr. 
Joseph  J.  Angelo.  Commandant  (G-MS), 
U.S.  Coast  Guard,  2100  Second  Street. 
SW.  Room  1218,  Washington,  DC 
20593-0001  or  by  calling  (202)  267- 
2970. 

Dated:  April  22, 1996. 
Charles  A.  Mast, 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc.  96-10719  Filed  4-30-96;  8:45  am) 

BIUMG  COOC  471»-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  96-023] 

In  the  Matter  of  Waxier  Towing 
Comjaany,  Inc. 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  proposed  penalty; 
opportunity  to  comment. 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2373] 

Shipping  Coordinating  Committee 
Maritime  Safety  Committee;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  A.M.  on  Wednesday. 
May  22.  1996,  in  Room  2415.  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC.  The 
purpose  of  this  meeting  will  be  to 
finalize  preparations  for  the  66th 
Session  of  the  Maritime  Safety 
Committee,  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO),  w  hich  is  scheduled  for  May  28- 
June  6.  1996,  at  IMO  Headquarters  in 
London.  At  the  meeting,  papers  received 
and  the  draft  U.S.  positions  will  be 
discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Adoption  of  amendments  to  the 

Safety  of  Life  at  Sea 

b.  Bulk  carrier  safety 

c.  Role  of  the  human  element 

d.  Existing  ship  safety  standards 

e.  Formal  safety  assessment,  and 

f.  Report  of  eight  subcommittees — 

Stability. 
Load  Lines  and  Fishing  Safety;  Fire 
Protection;  Safety  of  Navigation;  Ship 
Design  and  Equipment;  Dangerous 


SUMMARY:  The  Coast  Guard  gives  notice 
of,  and  provides  an  opportunity  to 
comment  on,  the  proposed  assessment 
of  a  Class  II  administrative  penalty  on 
Waxier  Towing  Company.  Inc  .  for 
violations  of  the  Federal  Water 
Pollution  Control  Act  (FWPC\).  This 
proceeding  arises  as  the  result  of  a  U.S. 
Coast  Guard  boarding  of  the  T/B  WTC- 
220  on  January  24.  1995  at  the  Marathon 
Oil  Company  facility  at  Mile  196  on  the 
Upper  Mississippi  River  The 
Respondent  is  charged  in  six  counts 
with  violating  the  Federal  Water 
Pollution  Act.  33  U.S.C.  §  1251  et  seq. 
as  amended  by  the  Oil  Pollution  .^ct  of 
1990,  on  January  24.  1995.  Count  One 
charges  the  Respondent  with  the  failure 
to  maintain  adequate  transfer 
procedures  in  violation  of  33  C  FR. 
§§155.750(a)l2).  155.750(al(6). 
155.750(a)(ll).  155.750la)(2). 
155.750(b).  Count  Two  charge's  the 
Respondent  with  the  failure  to  comply 
with  transfer  procedures  in  violation  of 
33  C.F.R.  155.730.  In  Count  Three. 
Respondent  is  charged  with  the  failure 
to  comply  with  the  transfer  hose 
requirements  in  violation  of  33  C.F  R 
155.800.  Count  Four  charges 
Respondent  with  conducting  ar  unsafe 
oil  transfer  in  violation  of  33  CFR 
^§156.120(i),  156.120(i).  156  l^Olml 
156.120(p).  15.T.780.  156.120(e) 
156.120(t)(3).  Count  Five  charges 
Respondent  with  the  failure  to  have  a 
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means  of  emergency  shutdown  in 
violation  of  33  CFR' 155.780.  Count  Six 
charges  the  failure  to  have  an  area 
within  which  to  contain  discharges  in 
violation  of  33  CFR  155.310(a)(l)(i). 

Interested  persons  may  submit  written 
comments  on  the  proceeding,  including 
comments  on  the  amount  of  the 
proposed  penalty,  or  written  notice  of 
intent  to  present  evidence  at  any 
hearing  held  in  the  proceeding. 
Interested  persons  will  be  given  notice 
of  any  hearing,  a  reasonable  opportunity 
to  be  heard  and  to  present  evidence 
during  any  hearing,  and  notice  of  the 
decision.  If  no  hearing  is  held,  an 
interested  person  may,  within  30  days 
after  issuance  of  an  order,  petition  the 
Commandant  of  the  Coast  Guard  to  set 
aside  the  order  and  to  provide  a  hearing 
(33  CFR  20.1102). 

DATES:  Comments  or  notice  of  intent  to 
present  evidence  at  a  hearing  must  be 
received  not  later  than  May  31.  1996. 
ADDRESSES:  Comments  and  requests  for 
a  hearing  may  be  mailed  to  the  Hearing 
Docket  Clerk,  Office  of  the  Chief 
Administrative  Law  judge. 
Commandant  (G-Cj).  U.S.  Coast  Guard, 
2100  Second  Street  SVV.,  Washington, 
DC  20593-0001 .  or  may  be  delivered  to 
room  6302  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Filings 
should  reference  docket  number  96— 
OOOl-CIV  The  administrative  record  for 
this  proceeding  is  available  for 
inspection  at  the  same  address  and 
times. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Mr.  George  [.  [ordan,  Director  of  Judicial 
Administration.  Office  of  the  Chief 
.administrative  Law  Judgt-, 
Commandant  (G-CJ),  U.S.  Coast  Guard. 
2100  Seconil  Street  S\V..  Washington, 
DC:  20593-000 1,  telephone  (202)  267- 
2940. 

SUPR.EMENTARY  INFORMATION:  Notice  of 
this  priK:eedmg  is  given  pursuant  to  the 
Federal  Water  Pollution  Control  .Act  (33 
use  1251  et  seq).  as  amended  by.  the 
Oil  Pollution  Act  of  1990  and  the  Coast 
Ciuard's  Class  II  Civil  Penaltv 
regulations  (.13  CFR  Part  20).  The 
proceeding  is  initiated  imder  §  311(h)  of 
the  FWPCA  (33  US  C.  1321(bl). 

.■Mth;)uj;h  no  hearing  is  \et  scheduled, 
the  Coast  Guard  has  asked  that  diiy 
hearing  be  held  in  St,  Louis.  Missouri 

The  following  additional  information 
IS  provided 
Respondent   Waxier  Towing  Company. 

inc  ,  PG   Box  253.  48b 
lack  Carlev  Causeway.  Memphis.  TN 

38101 
Complaint  Filed  April  3.  1996.  St. 

Louis,  MO 
Docket  Number  96-000 1-C:IV 
.Amount  of  Proposed  Penalty  $60,000 


Charges:  Count  1 :  Inadequate  Transfer 

Procedures  ($8,000) 
Charges:  Count  2:  Noncompliance  with 

Transfer  Procedures  ($4,000) 
Charges:  Count  3:  Noncompliance  with 

Transfer  Hose  Requirements  ($1,500) 
Charges:  Count  4:  Conducting  an  Unsafe 

Transfer  of  Hazardous  Material 

($40,000) 
Charges:  Count  5:  No  Emergency 

Shutdown  ($5,000) 
Charges;  Count  6:  No  Containment 

System  for  Oil  Discharges  ($3,000) 

Dated:  April  25,  1996. 
George  I.  Jordan. 

Director  of  Judicial  Administration,  Office  of 
the  Chief  Administrative  Law  fudge,  U.S. 
Coast  Guard. 

jFR  Doc.  96-10822  Filed  4-30-96;  8:45  am] 
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Surface  Transportation  Board ' 
[STB  Finance  Docket  No.  32898] 

Burlington  Shortline  Railroad,  Inc.,  d/b/ 
a  Burlington  Junction  Railway 
(BJRY)  ^:— Acquisition  and  Operation 
Exemption— Henry  County  Industrial 
Development  Corporation 

Burlington  Shortline  Raikoad.  Inc.,  d/ 
b/a  Burlington  junction  Railway,  a 
noncarrier.'  has  Tiled  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  a  rail  line  owned  by 
the  Henry  County  Industrial 
Development  Corporation  Illinois 
(HCIDC).  The  line  extends 
approximately  0.50  miles  in  length  from 
the  interchange  with  the  Burlington 
Northern  Railroad  Company  at  Mt. 
Pleasant.  Henry  County.  lA.  to  the  site 
of  an  industrial  park  owped  by  the 
HCIDC  at  Mt.  Pleasant.  LA. 

The  parties  intend  to  consummate  the 
transaction  on  or  about  May  1.  1996. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 


ThH  ICC  Terrninalion  Act  of  1995.  Pub.  L.  No 
104-88   109  Slat  803.  which  was  enacted  on 
1><  ember  29.  199S.  and  look  effect  on  lanuary  1, 
1996.  dtKjhshed  the  Interstate  Commerce 
(  oinmiision  ilCCi  and  transferred  tertain  functions 
tu  the  iiurfdi  e  Transportation  Board  (Board).  This 
notice  relates  to  functions  that  are  subiect  lo  Board 
lurisdidion  pursuant  lo  49  L'  S  C   10901 

•■  The  Notice  of  E.xemption  contains  a  discrepencv 
■  :i  the  name  of  the  applicant   The  title  refers  !o 
BurLn^ton  Junction  Railwav  as  the  applicant  while 
'he  bodv  of  the  application  refers  to  Burlington 
Shorline  Railroad.  Inc.  d''b.a  Burlington  junction 
Railwav  as  the  applicant.  We  wil!  assume  the  latter 
to  be  the  applicant 

'.Applicant  represents  that  it  is  a  noncarrier  bv 
virtue  of  the  ICCs  decision  in  Finance  Docket  No 
30522  Hurlmgton  Shonline.  Inc  and  Kpokuk 
,\'urthfm  fleo/  Estate  Company  d/b/a/  Burlington 
Junction  Bail<*uv — Exemption  from  49  V  S  C 
10901.  11301.  ani49  U  S  C  Subtitle  n' 


at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction.  .An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  32898,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board,  Case  Control 
Branch.  1201  Constitution  Avenue, 
N.W..  Washington.  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  John  D.  Heffner,  Esq..  Rea, 
Cross  &  Auchincloss.  Suite  420,  1920  N 
Street.  N.W.,  Washington,  DC  20005- 
3934. 

Decided:  April  25. 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  96-10762  Filed  4-30-96;  8:45  am) 
BILLMG  OOOE  4B1»-00-P 


Surface  Transportation  Board  ■ 

[STB  Finance  Docket  No.  32897] 

Pickens  Railway  Company- 
Acquisition  and  Operation 
Exemption— The  Pickens  Railroad 
Company 

Pickens  Railway  Company,  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  the  railroad  line  and  other  assets 
of  The  Pickens  Railroad  Company  from 
milepost  0.0  al  Pickens  to  milepost  8.5 
at  Easley,  a  distance  of  8.5  miles  in 
Pickens  County,  SC. 

Consummation  is  scheduled  to  occur 
on  or  after  April  23,  1996. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction.  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  32897,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board,  Case  Control 
Branch,  1201  Constitution  Avenue, 
N.W.,  Washington,  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Fritz  R.  Kahn,  Esq..  Fritz 
R.  Kahn,  PC.  Suite  750  West.  1100  New 
York  Avenue.  NW.,  Washington,  DC 
20005-3934. 


'  The  ICC  Termination  Act  o'  1995.  Pub.  L.  No. 
104-«8.  109  Slat  803.  which  was  enacted  on 
December  29.  1995.  and  took  effect  on  lanuary  1, 
1996.  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  lo  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
lurisdiction  pursuant  to  49  U.S.C.  10901. 
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Decided:  April  25.  1996. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Wiiliuns. 
Secretary. 

[FR  Doc.  96-10761  Filed  4-30-96;  8:45  am) 
BILUNG  CODE  4»1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Computation  of  Tax  and  Agreement  to 
Pay  Tax  on  Puerto  Rican  Cigars  and 
Cigarettes. 

DATES:  Written  comments  should  be 
received  on  or  before  July  1, 1996,  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Cox,  Tax 
Compliance  Branch,  650  Massachu.setts 
Avenue,  NW.,  Washington.  DC  20226. 
(202)  927-8220. 

SUPPt.EMENTARY  INFORMATION: 

Title:  Computation  of  Tax  and 
Agreement  to  Pay  Tax  on  Puerto  Rican 
Cigars  and  Cigarettes. 

0MB  Number:  1512-0156. 

Form  Number:  ATF  F  5120.8. 

Abstract:  ATF  F  5210.8  is  used  to 
calculate  the  tax  due  on  cigars  and 
cigarettes  manufactured  in  Puerto  Rico 
and  shipped  to  the  U.S.  The  form 
identifies  the  tax  payer,  cigars  or 
cigarettes  by  tax  class  and  certification 
by  a  U.S.  Customs  official  as  to  the 
amount  of  shipment,  and  that  the 
shipment  has  been  released  to  the  U.S. 


Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  150. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 

Dated:  April  25.  1996. 
John  W.  Magaw, 
Director. 
IFR  Doc.  96-10748  Filed  4-30-96:  8:45  am] 

BILUNG  COOE  4«10-ai-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning- the 
Application  and  Permit  For  An  Alcohol 
Fuel  Producer  Under  U.S.C.  5181. 


DATES:  Written  comments  should  be 
received  on  or  before  July  1, 1996.  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  Avenue,  NW.. 
Washington.  IX:  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Daniel  J.  Hiland. 
Wine.  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226.  (202)  927- 
8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  and  Permit  For  An 
Alcohol  Fuel  Producer  Under  26  U.S.C. 
5181. 

OMB  Number:  1512-0214. 

foTTn  Number:  ATF  F  5110.74 

Abstract:  This  form  is  used  by  persons 
who  wish  to  produce  alcohol  for  fuel 
use  and  describes  the  [)erson(s)  applying 
for  the  permit,  location  of  the  proposed 
•  operation,  type  of  material  used  for 
production,  and  the  amount  of  spirits  to 
be  produced. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Re\iew:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
1,364. 

Estimated  Time  Per  Respondent:  1 
hour  and  48  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,455. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  viill  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(bj  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 
Also^  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 
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[toted  April  .'5.  1996 
lohn  W.  Magaw. 

Director 

!FR  Doc  96-10749  Filed  4-J0-96;  8  45  am] 

8H.UNa  COM  4*10-11-^ 


Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments 


UMI 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  tfae  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Drawback  on  Distilled  Spirits  Exported. 
DATES:  Written  comments  should  be 
received  on  or  before  July  1.  1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  wntten  comments 
to  Bureau  of  .Mcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  .\venue,  N\V., 
Washington.  DC  20226  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  diirected  to  Daniel  i  Hiland, 
Wine.  Beer  ami  Spirits  Regulations 
Branch.  650  Mas.sachusetts  .\venui'. 
NW  ,  Washington.  DC  20226.  (202)  927- 
8210 

SUPW-EMENTARY  INFORMATION: 

Title:  Drawback  on  Distilled  Spirits 
E.x  ported 

OMB  Surnher  1512-019'J 

Form  Sumber  .\TF  F  51 10  JO. 

Abstract  ATF  F  51 10.30  is  used  b\ 
persons  who  export  distilled  spirits  and 
wish  to  claim  a  drawback  nf  taxes 
already  paid  in  the  U  S  The  form 
describes  the  claimant  spirits  for  tax 
purposes,  amount  of  tax  to  be  refunded 
and  a  certification  by  the  L'  S. 
Goyemment  agent  attesting  to 
exportation. 

Currenr  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

fvpe  of  Review  pAtension 

Affected  Public   Business  or  other  for- 
profit. 

Estimated  Suinbcr  of  Respondents 
100. 


Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  |d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also.  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 

Dated;  April  25,  1996. 
John  W.  Magaw. 
Director 
|FK  Doc    96-10750  Filed  4-30-96;  8:45  ami 

BILUMQ  CODE  4aiO-31-P 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8814 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S  C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8814.  Parents'  Election  to  Report  Child's 
Interest  and  Dividends. 
DATES:  Written  comments  should  be 
received  on  or  before  July  1.  1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
.Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPI.EMENTARY  INFORMATION: 

Title:  Parents'  Election  to  Report 
Child's  Interest  and  Dividends. 

OMB  Number:  1545-1 128. 

Form  Number:  Form  8814. 

Abstract:  Form  8814  is  used  by 
parents  who  elect  to  report  the  interest 
and  dividend  income  of  their  child 
under  age  14  on  their  own  tax  return.  If 
this  election  is  made,  the  child  is  not 
required  to  file  a  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,100.000. 

Estimated  Time  per  Respondent:  ihr. 
19  min. 

Estimated  Total  Annual  Burden 
Hours;  1,441,000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conmients  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
inforrnation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  infqrmation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

.\pproved:  April  24,  1996. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
IFR  Doc.  96-10829  Filed  4-30-96;  8:45  am) 
BILUNQ  CODE  4830-01 -U 


Proposed  Collection;  Comment 
Request  for  Form  5329 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  {44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5329.  Additional  Taxes  Attributable  to 
Qualified  Retirement  Plans  (Including 
IRAs).  Annuities,  and  Modified 
Endowment  Contracts. 

DATES:  Written  comments  should  be 
received  on  or  before  July  2,  1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Additional  Taxes  Attributable  to 
Qualified  Retirement  Plans  (Including 
IRAs),  Annuities,  and  Modified 
Endowment  Contracts. 

OMB  Number:  1545-0203. 

Form  Number:  Form  5329. 

Abstract:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distributions  from  individual  retirement 
arrangements  (IRAs)  and  other  qualified 
plans.  These  taxes  are  for  excess 
contributions  to  an  IRA,  premature 
distributions  from  an  IRA  and  other 
qualified  retirement  plans,  excess 
accumulations  in  an  IRA  and  excess 
distributions  from  qualified  retirement 
plans.  The  data  is  used  to  help  verif>' 
that  the  correct  amount  of  tax  has  been 
paid. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.000,000. 

Estimated  Time  per  Respondent:  4  hr. 
49  min. 

Estimated  Total  Annual  Burden 
Hours:  4,820,000. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  24. 1996. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  96-10830  Filed  4-30-96:  8:45  am) 

BILUNG  CODE  4«3(M>1-U 


Office  of  Thrift  Supervision 

[AC-00;  GTS  No.  4768] 

Peoples  Federal  Savings  and  Loan 
Association  of  Massillon,  Massiiion, 
Ohio;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  April 
22. 1996.  the  Director.  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Peoples  Federal  Savings 
and  Loan  Association  of  Massillon, 
Massillon,  Ohio,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W., 
Washington.  D.C.  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  April  25,  1996. 

By  the  Office  of  Thrift  Supervision, 
Nadine  Y.  Washington, 
Corporate  Secretary. 

IFR  Doc.  96-10697  Filed  4-30-96;  8.45  am] 
BILUNO  CODE  (TiO-OI-P 


[AC-29;  OTS  No.  3481] 

Prestige  Bank,  A  Federal  Savings 
Bank,  Pittsburgh,  Pennsylvania; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  April 
22,  1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Prestige  Bank.  A  Federal 
Savings  Bank.  Pittsburgh.  Pennsylvania. 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch.  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  DC.  20552.  and  the 
Northeast  Regional  Office.  Office  of 
Thrift  Supervision.  10  Exchange  Place. 
18th  Floor.  Jersey  City,  New  Jersey 
07302. 

Dated:  April  25. 1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  96-10696  Filed  4-30-96;  8:45  am) 

BILUNG  CODE  ITW-OI-P 


[AC-28;  OTS  No.  2243] 

Wayne  Savings  Bank,  F.S.B.,  Wayne, 
New  Jersey;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  April 
17,  1996.  the  Director.  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Wayne  Savings  Bank, 
F.S.B.,  Wayne.  New  Jersey,  to  convert  to 
the  sto'  k  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Dis,seminafion  Branch. 
Office  of  Thrift  Supervision.  1700  G 
Street,  N.W.,  Washington.  DC.  20552. 
and  the  Northeast  Regional  Office. 
Office  of  Thrift  Supervision.  10 
Exchange  Place.  18th  Floor.  Jersey  City, 
New  Jersey  07302. 

Dated:  April  25.  1996 

By  the  Office  of  Thrift  Super\  .sinn 
Nadine  Y.  Washington. 
Corporate  Secretary 

[FR  Doc.  96-10695  Filed  4-30-96;  8  45  ami 
BILUNG  CODE  CTSO-OI-P 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


Wednesday 
May  1,  1996 


Part  II 


Department  of  Labor 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-250  and  60-741 
Affirmative  Action  and  Nondiscrimination 
Obligations  of  Contractors  and 
Subcontractors  Regarding  individuals 
With  Disabilities,  Disabled  Veterans  and 
Veterans  of  the  Vietnam  Era;  Invitation  to 
Self-Identify;  Final  Rules 


UMI 
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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Part  60-741 
RIN  1215-nAA76 

Affinnative  Action  and 
Nondiscrimination  Obligations  of 
Contractors  and  Sutx:ontractors 
Regarding  Individuals  With  Disabilities 

agency:  Office  of  Federal  Contract 

Compliance  Programs.  Labor. 

ACTION:  Final  rule. 

SUMIiARY:  The  Office  of  Fedei^Contract 
Compbance  Programs  of  the  Department 
of  Labor  (OFCCP)  is  revising  the  ^ 
regulations  implementing  section  503  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (section  503  or  the  act),  which 
requires  Government  contractors  and 
subcontractors  to  take  affirmative  action 
to  employ  and  advance  in  employment 
qualified  individuals  with  disabilities. 
The  final  rule  makes  three  general  types 
of  revisions  to  the  section  503 
regulations.  First,  the  regulations" 
nondiscrimination  provisions  generally 
are  conformed  to  the  regulations 
pubUshed  by  the  Equal  Employment 
Opportunity  Commission  (EEOC) 
implementing  title  I  of  the  Americans 
with  Disabilities  Act  of  1990  (ADA). 
Second,  the  regulations  incorporate 
recent  amendments  to  section  503. 
Third,  the  regulations  are  revised  to 
strengthen  and  clarify  various  existing 
provisions  relating  to  affirmative  action, 
recordkeeping,  enforcement  and  other 
issues.  In  addition,  the  term  "Director" 
that  appears  in  the  current  regulations 
and  the  previous  proposal  has  been 
replaced  throughout  the  final  rule  with 
the  term  '"Deputy  Assistant  Secretary" 
The  final  rule  partially  withdraws  a 
final  rule  published  by  the  Department 
of  Labor  on  December  30,  1980  (which 
was  subsequently  suspended) 
concerning  section  503,  Executive  Order 
11246  and  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended.  The  withdrawal  applies  only 
to  those  provisions  of  the  rule  which 
pertain  to  section  503 
EFFECTIVE  DATE:  These  regulations  will 
take  effect  on  August  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  )oe 

N.  Kennedy,  Deputy  Director,  OFCCP, 
202-219-9475  (voice),  1-600-326-2577 
(TDD).  Copies  of  this  final  rule, 
including  copies  in  alternative  formats, 
may  be  obtained  by  calling  OFCCP  at 
202-219-9430  (voice)  or  1-800-326- 
2577  (TDD)  The  alternative  formats 
available  are:  Large  print,  electronic  file 
on  computer  disk,  and  audio-tape. 


SUPPLEMENTARY  INFORMATION: 

Current  Regulations  and  Rulemaking 
History 

This  final  rule  revises  the  cuirent 
regulations  (41  CFR  part  60-741) 
implementing  section  503  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  793)  (section  503  or  the  act), 
which  requires  parties  holding  a 
Government  contract  or  subcontract  in 
excess  of  $10,000  to  "take  affinnative 
action  to  employ  and  advance  in 
employment  qualified  individuals  with 
disabilities.  "  These  regulations  establish 
specific  affirmative  action  obligations 
for  contractors  (e.g.,  contractors  are 
required  to  use  effective  practices  to 
recruit  qualified  individuals  with 
disabilities).  The  duty  to  undertake 
affirmative  action  encompasses  a  duty 
to  refrain  from  discriminating  against 
qualified  individuals  with  disabilities. 

On  October  21, 1992.  the  Department 
of  Labor's  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP) 
published  a  notice  of  proposed 
rulemaking  (NPRM  or  the  proposal),  57 
FR  48084,  proposing  to  revise  the 
regulations  implementing  section  503.  A 
notice  correcting  certain  technical  errors 
in  the  NfPRM  was  issued  on  October  30. 
1992.  57  FR  49160.  The  comment  period 
ended  November  20,  1992.  Thirty-seven 
comments  were  received.  A  number  of 
comments  were  submitted  on  behalf  of 
several  organizations  and  represented 
the  views  of  various  groups,  employers, 
or  individuals  with  disabilities.  The 
comments  have  been  analyzed  and 
considered  in  the  development  of  this 
final  rule. 

Regulatory  Revisions 

1 .  Conformance  With  Americans  With 
Disabilities  Act  Standards 

The  final  rule  was  precipitated,  in 
part,  by  the  passage  of  the  Americans 
with  Disabilities  Act  of  1990.  42  U.S.C. 
12101  et  seq.  The  Americans  with 
Disabilities  Act  provides  comprehensive 
civil  rights  protections  to  individuals 
with  disabilities  in  the  areas  of 
employment,  public  accommodations, 
State  and  local  governmental  services, 
and  telecommunications.  Title  1  of  the 
Americans  with  Disabilities  Act  (ADA), 
which  is  enforced  by  the  Equal 
Employment  Opportunity  Commission 
(EEOC).  prohibits  private  and  State  and 
local  governmental  employers  from 
discriminating  against  qualified 
individuals.with  disabilities  in  all 
aspects  of  employment.  The  EEOC 
published  regulations  implementing  the 
ADA  on  July  26.  1991  (29  CFR  part 
1630).  The  ADA  regulations  estabhsh 
comprehensive,  detailed  prohibitions 


regarding  disability  discrimination  but 
do  not  address  issues  regarding 
affinnative  action.  The  ADA  and  its 
implementing  regulations  became 
effective  on  July  26. 1992.  with  respect 
to  employers  with  25  or  more 
employees,  on  July  26,  1994.  this 
coverage  was  extended  to  employers 
with  15  or  more  employees. 

This  final  rule  conforms  OFCCP's 
section  503  regulations  to  the  EEOC's 
ADA  regulations.  This  action  ensures 
that  OFCCP  and  EEOC  will  avoid  the 
imposition  of  inconsistent  legal 
standards  when  processing  complaints 
of  discrimination  that  fall  within  the 
overlapping  jurisdiction  of  both  section 
503  and  title  I  of  the  ADA.  as  is  required 
by  section  107(b)  of  the  ADA  and  by  a 
recent  amendment  to  section  503. 
Section  107(b)  of  the  ADA  requires  that 
OFCCP  and  EEOC  establish  procedures 
to  ensure  that  administrative  complaints 
filed  under  both  laws  are  "dealt  vdth  in 
a  maimer  that  avoids  duplication  of 
effort  and  prevents  imposition  of 
inconsistent  or  conflicting  standards."  ' 
Section  505(c)  of  the  Rehabilitation  Act 
Amendments  of  1992  (Pub.  L.  102-569. 
106  Stat.  4344)  (the  1992  amendments 
or  the  1992  legislation)  amended  section 
503  by  adding  a  new  paragraph  (e) 
which  expressly  obUgates  the  Secretary 
of  Labor  to  develop  these  same 
procedures.  Also,  the  1992  amendments 
added  a  new  paragraph  (d)  to  section 
503.  which  provides  that  '"The 
standards  used  to  determine  whether 
(section  503)  has  been  violated  in  a 
complaint  alleging  nonaffirmative 
action  employment  discrimination 
under  (section  503]  shall  be  the 
standards  applied  imder  title  I  of  the 
Americans  with  Disabilities  Act  of 
1990."'  In  conforming  the  section  503 
regulations  to  the  EEOC's  ADA 
regulations,  this  rule  effectively 
implements  these  requirements. 

One  of  the  comments  submitted  in 
response  to  the  pubUcation  of  the  NPRM 
expressed  the  view  that  OFCCP's  post- 
ADA  role  should  be  to  focus  its 
enforcement  efforts  on  affinnative 
action  matters,  as  distinguished  from 
discrimination  issues.  The  commenter's 
view  is  based  on  the  assertion  that 


I  Pursuant  to  that  section.  OFCCP  and  EEOC 
published  joint  regulations  which  set  forth 
procedures  governing  the  processing  of  complaints 
that  fall  within  the  overlapping  jurisdiction  of  both 
title  I  of  the  ADA  and  section  503.  41  CFR  part  60- 
742  (OFCCP)  and  29  CFR  part  1641  (EEOC).  The 
joint  rale  requires,  among  other  things,  that  OFCCP 
(acting  as  EEOC's  agent)  process  and  resolve 
complaints  of  employment  discrimination  based  on 
disability  for  purposes  of  title  I  of  the  ADA  (as  well 
as  for  section  503)  when  there  is  jurisdiction  under 
both  statutes.  OFCCP  is  required  by  the  rule  to 
apply  legal  standards  that  are  consistent  with  the 
subatantive  legal  standards  applied  under  the  ADA. 
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OFCCP's  authority  to  engage  in 
compliance  activities  imder  section  503 
relating  to  issues  of  discrimination  was 
limited  by  the  passage  of  the  ADA, 
which,  the  commenter  contends, 
effectively  tnmsferred  much  of  OFCCP's 
authority  in  this  area  to  EEOC.  OFCCP 
disagrees.  OFCCP's  role  in  the 
enforcement  of  the  nondiscrimination 
requirements  of  section  503  was 
reaffirmed  by  the  provisions  of  the  ADA 
and  the  1992  amendments  requiring 
coordination  of  enforcement  under  the 
ADA  and  section  503  and  the 
application  of  ADA  standards  in  section 
503  discrimination  cases. 

Nondiscrimination  requirements  are 
discussed  in  more  detail  in  this  final 
rule  than  in  the  ciurent  regulations, 
because  the  final  rule  incorporates  the 
more  expansive  discussion  of  these 
requirements  contained  in  the  ADA 
regulations.  However,  OFCCP  views  the 
expanded  discussion  as  a  clarification  of 
the  general  nondiscrimination 
requirements  imder  the  current 
regulations,  rather  than  as  a  significant 
alteration  of  those  requirements. 
Accordingly,  in  general,  this  final  nile 
does  not  affect  the  applicability  of  case 
law  (administrative  and  judicial) 
developed  under  section  503.  (Thus, 
section  503  case  law  continues  in  effect 
unless  inconsistent  or  in  conflict  with 
this  rule.) 

Because  this  final  rule  generally 
conforms  the  section  503 
nondiscrimination  regulations  to  the 
EEOC's  ADA  regulations,  the 
Interpretative  Guidance  on  Title  1  of  the 
Americans  with  Disabilities  Act  set  out 
as  an  appendix  to  the  title  I 
regulations — which  provides  guidance 
about  key  provisions  of  the 
regulations — is  equally  applicable  with 
respect  to  the  interpretation  of  the 
parallel  provisions  of  these  regulations. 
Similarly,  the  Technical  Assistance 
Manual  on  the  Employment  Provisions 
(Title  I)  of  the  Americans  with 
Disabilities  Act  issued  by  the  EEOC  may 
also  be  reUed  upon  for  guidance. 

As  is  discussed  later  in  this  preamble, 
however,  there  are  a  number  of 
differences,  primarily  of  an  editorial  or 
technical  nature,  between  this  rule  and 
EEOC's  regulations.  For  instance,  the 
rule  uses  the  term  "contractor,"  which 
is  specific  to  the  section  503  program, 
rather  than  the  analogous  terms  used  by 
the  ADA — "covered  entity"  and 
"employer."  This  final  rule  also 
contains  a  few  explanatory  footnotes, 
which  are  intended  for  clarity  only. 
OFCCP  wishes  to  reemphasize  that  it 
intends  to  apply  its  regulations 
consistently  with  parallel  provisions  oT 
the  ADA  regulations. 


2.  Implementation  of  the  1992  Statutory 
Amendments 

This  rule  also  implements  a  number 
of  recent  legislative  amendments  to 
section  503,  including — with  one 
exception  discussed  below — ^the 
amendments  set  forth  in  the  1992 
legislation.  The  1992  legislation  was 
signed  into  law  on  Octc^r  29. 1992. 
eight  days  after  the  issuance  of  the 
NPRM.  and  thus  the  amendments  to 
section  503  contained  in  that  legislation 
were  not  reflected  in  the  proposal.  The 
amendments  to  the  current  section  503 
regulations  that  are  necessitated  by  the 
1992  legislation  and  are  ministerial  and 
technical  in  nature  have  been 
incorporated  into  this  rule  without 
substantive  change.  Publication  in 
proposed  form  would  serve  no  useful 
purpose  and  is  unnecessary  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B)).  OFCCP,  therefore,  finds  good 
cause  to  waive  notice  of  proposed 
rulemaking  with  respect  to  the 
implementation  of  these  amendments. 
The  revisions  to  the  regulations 
necessitated  by  the  legislative 
amendments  are  described  below. 

The  1992  legislation  amended  the 
act's  general  jiuisdictional  provisions  in 
two  respects.  First,  section  505(a)  of  the 
1992  legislation  amended  section  503(a) 
by  raising  the  contract  dollar  amount 
threshold  for  covering  a  contractor  from 
"in  excess  of  $2500"  to  "in  excess  of 
$10,000."  Accordingly,  this  rule 
replaces  all  references  to  $2500 
contained  in  the  current  regulations 
with  references  to  $10,000. 

Second,  section  505(a]  of  the  1992 
legislation  also  removed  a  provision  in 
section  503  of  the  act  limiting  its 
coverage  to  the  contractor's  positions 
that  are  engaged  in  work  related  to 
Government  contracts.  Prior  to  this 
amendment,  section  503(a)  provided 
that  Government  contracts  and 
subcontracts  "shall  contain  a  provision 
requiring  that,  in  employing  persons  to 
carry  out  such  contract,  the  party 
contracting  with  the  United  States  shall 
take  affinnative  action  to  employ  and 
advance  in  employment  qualified 
individuals  with  handicaps."  The  1992 
legislation  struck  out  the  phrase  "in 
employing  persons  to  carry  out  such 
contract."  The  effect  of  this  amendment 
is  to  apply  the  requirements  of  section 
503  to  all  of  a  covered  contractor's  or 
subcontractor's  work  force  at  all  of  its 
facilities. 

In  response  to  the  coverage 
amendment,  the  few  references  to  the 
"carry  out  the  contract"  language 
contained  in  the  NPRM  are  omitted 
from  this  final  rule.  Further,  in  order  to 
reflect  this  amendment,  proposed  §  60- 


741.4(a)(2) — which  expressly  limited 
application  of  the  regulations  to 
positions  that  are  engaged  in  canying 
out  a  contract — has  been  revised  in  the 
final  rule  to  clarify  that  such  Umitation 
applies  only  to  the  contractor's 
employment  decisions  and  practices 
occurring  before  the  amendment  (see 
discussion  in  the  section-by-seCtion 
analysis  below). 

Moreover,  section  505(b)  of  the  1992 
legislation  codified  the  "separate 
facility"  waiver  provision  contained  in 
the  current  regulations  (§  60-741. 3(a)(5)) 
by  expressly  incorporating  it  (with 
minor  editorial  changes)  into  section 
503.  The  provision  permits  the 
contractor  to  seek  a  waiver  from  the 
requirements  of  the  regulations  for 
facihties  that  are  not  connected  to  a 
Govenunent  contract.  (The  amendment 
added  a  new  subsection  (c)f2)  to  section 
503  of  the  act:  it  supplemented  existing 
subsection  (c),  which  the  amendment 
redesignated  as  subsection  (c)(1). 
authorizing  the  granting  of  regulatory 
waivers  in  the  national  interest.)  The 
legislative  history  of  the  waiver 
amendment  indicates  that  it  was 
included  in  the  legislation  in  order  to 
reaffirm  the  long-standing  "separate 
facility"  waiver  policy  codified  in  the 
regulations.  S.  Rep.  357. 102nd  Cong., 
2d  Sess.  72  (1992). 

This  rule  implements  the  waiver 
amendment  by  retaining  the  ciurent 
regulations'  separate  facility  waiver 
provision  (without  change);  the  final 
rule  sets  out  the  provision  at  §  60- 
741.4fb)(3).  As  is  discussed  above,  the 
NPRM  had  replaced  the  cunent  waiver 
provision  with  proposed  §  60- 
741.4(a)(2),  which  is  retained  in  this 
final  nile  with  modifications  (see 
discussion  below).' 

Also,  the  1992  legislation  (§  102(f)(4)) 
clarified  that  homosexuality  and 
bisexuality  are  not  disabilities  under 
section  503,  and  excluded  from 
protection  under  section  503  certain 
conditions  (e.g.,  transvestism, 
transsexualism,  pedophilia  and 
compulsive  gambling)  in  order  to 
conform  the  types  of  conditions 
protected  from  discrimination  under 
section  503  and  the  ADA.  These 
provisions  are  incorporated  by  the  final 
rule  in  §§60-741. 3(d)  and  (ej.  and  are 
discussed  in  the  section-by-section 
analvsis  below. 


^  Section  505fbl  o(  the  1992  amendments  also 
requires  OFCCP  to  promulgate  regulations  that  set 
forth  the  standards  used  for  granting  separate 
facility  waivers  This  final  rule  does  no!  implement 
this  requirement  OFCCP  issued  a  separai" 
proposed  rule  setting  out  proposed  regulatory 
standards  for  granting  separate  facility  waivers  on 
February  14.  1996  (60  FR  5902). 
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Finally,  the  1992  legislation 
substituted  the  term  "disability"  for  the 
term  "handicap"  throughout  the 
Rehabilitation  Act.  including  section 
503  (see.  e.g..  §  102(0(2)  of  the  1992 
legislation).  This  amendment,  which 
did  not  affect  the  meaning  or 
appUcation  of  the  term,  conforms  the 
terminology  used  by  the  Rehabilitation 
Act  to  that  used  in  the  ADA.  The  NfPRM 
proposed  a  similar  substitution  in 
language  throughout  the  section  503 
regulations,  which  is  carried  forward  in 
this  final  rule.  (The  proposed  definition 
of  "individual  with  a  disability" 
clarified,  at  §  60-741. 2(n)(2).  that  the 
regulations  refer  to  that  terra  rather  than 
to  the  term  "individual  with 
handicaps,"  which  was  then  used  in  the 
Rehabibtation  Act.  This  statement  is 
omitted  from  this  final  rule.) 

3.  Partial  Withdrawal  of  the  1980  Final 
Rule 

This  final  rule  also  partially 
withdraws  a  final  rule  published  by 
OFCCP  on  December  30.  1980  (45  PR 
86215;  corrected  at  46  PR  7332.  January 
23. 1981).  and  deferred  indefinitely  on 
August  25. 1981  (46  FR  42865).  That 
1980  rule  would  have  revised  the 
regulaUons  at  41  CFR  chapter  60 
implementing  section  503  of  the 
RehabiUtation  Act  as  well  as  two  other 
laws  enforced  by  OFCCP— Executive 
Order  11246  (30  FR  12319.  September 
28. 1965).  as  amended  (the  Executive 
Order),  and  the  affirmative  action 
provisions  of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974.  as 
amended  (38  U.S.C.  4212)  (section 
4212).  The  Executive  Order  requires 
Government  contractors  and 
subcontractors  to  assure  equal 
employment  opportunity  without  regard 
to  race,  color,  religion,  sex  and  national 
origin.  Section  4212  mandates  similar 
requirements  with  regard  to  the 
employment  of  certain  disabled  veterans 
and  veterans  of  the  Vietnam  era. 

The  December  30.  1980.  rule  was  to 
take  effect  on  January  29. 1981.  On 
January  28.  1981,  the  Department  of 
Labor  published  a  notice  (at  46  FR  9084) 
delaying  the  effective  date  of  the  final 
rule  until  April  29. 1981.  to  allow  the 
Department  time  to  review  the 
regulation  fully.  The  Department 
published  three  subsequent  deferrals  of 
the  rule  in  1981  in  order  to  fully  review 
the  regulations  in  accordance  with 
Executive  Order  12291.  to  permit 
consultation  with  interested  groups,  and 
to  comply  with  intergovernmental 
review  and  coordination  procedures. 
The  Department  again  postponed  the 
rule's  effective  date  on  August  25. 1981. 
until  action  could  be  taken  on  a 
proposed  rule  pubUsbed  on  the  same 


date  (46  FR  42968).  The  August  25. 
1981 ,  proposal  would  have  revised  a 
number  of  provisions  contained  in  the 
December  30, 1980,  final  rule  as  well  as 
a  number  of  provisions  in  41  CFR 
chapter  60  which  were  not  amended  by 
that  final  rule.  Final  action  has  not  been 
taken  with  respect  to  the  proposed 
regulations  issued  on  August  25, 1981, 
or,  consequently,  with  respect  to  the 
1980  final  rule. 

The  substance  of  a  number  of  the 
provisions  contained  in  the  1980  final 
rule  pertaining  to  the  current  section 
503  regulations  was  incorporated  into 
the  NPRM  and  is  carried  forward  by  this 
final  rule.  However,  as  explained  in  the 
NPRM.  OFCCP  has  determined  not  to  go 
forward  with  some  of  the  other  revisions 
to  the  regulations.  In  order  to  avoid 
conflict  with  the  1980  final  rule,  this 
final  rule  withdraws  all  provisions  of 
the  1980  rule  that  pertain  to  section  503. 

4.  Impact  on  the  1980  Proposed  Rule 

On  December  30.  1980,  OFCCP 
published  a -proposed  rule  (45  FR 
86206).  the  primary  purpose  of  which 
was  to  conform  the  regulations 
implementing  section  503  and  section 
4212  (which  were  patterned  after  those 
implementing  section  503)  to  the 
employment  provisions  of  the 
Department  of  Labor's  regulations 
implementing  section  504  of  the 
Rehabihtation  Act.  which  appear  at  29 
CFR  part  32.  Because  this  final  rule 
conforms  the  section  503  regulations  to 
those  implementing  title  I  of  the  ADA, 
it  supersedes  the  1980  proposal  insofar 
as  the  1980  proposal  would  conform 
section  503's  regulations  to  those 
implementing  section  504. 

Overview  of  Final  Rule 

This  final  rule  consists  of  five 
subparts.  Subpart  A.  "Preliminary 
Matters.  Equal  Opportunity  Clause." 
explains  the  purpose,  application  and 
construction  of  the  regulations  in 
general  and  contains  an  extensive 
definitions  section.  The  definitions 
section  incorporates  the  definitions 
contained  in  the  EEOC  regulations 
implementing  title  1  of  the  ADA  which 
are  relevant  to  the  enforcement  of 
section  503  and  contains  a  niunber  of 
revisions  to  the  current  definitions  as 
well.  Subpart  A  also  contains  provisions 
relating  to  coverage  under  section  503, 
and  coverage  exemptions  and  waivers, 
as  well  as  the  equal  opportunity  clause, 
which  delineates  a  covered  contractor's 
general  duties  under  the  act.  Subpart  B 
is  a  new  subpart,  which  specifies  the 
employment  actions  that  will  be 
deemed  to  constitute  prohibited 
discrimination  under  section  503.  In 
general,  this  subpart  is  identical  to  the 


parallel  provisions  in  the  EEOC 
regulations.  Some  deletions  and 
modifications  have  been  made  with 
respect  to  the  EEOC  regulations  to 
conform  to  section  503  policies  and 
procedures.  Subpart  C.  which  governs 
the  applicabihty  of  the  affirmative 
action  program  requirement, 
reorganizes,  clarifies  and  strengthens 
the  affirmative  action  provisions  in  the 
current  regulations.  This  subpart  is  not 
paralleled  in  the  ADA  regulations, 
which  mandate  nondiscrimination 
requirements  only.  As  stated  in  §  60- 
741.40(a)  and  discussed  below,  the 
requirements  of  subpart  C  apply  only  to 
Government  contractors  with  50  or  more 
employees  and  a  contract  of  $50,000  or 
more.  All  other  subparts  of  the 
regulation  are  applicable  to  all 
contractors  covered  by  section  503.' 
Subpart  D  covers  general  enforcement 
and  complaint  procedines.  To  help 
ensure  an  enforcement  approach 
consistent  with  that  used  under  the 
Executive  Order,  this  subpart 
incorporates  a  nmnber  of  provisions 
from  the  regulations  implementing  the 
Executive  Order.  Fiuther,  subpart  D's 
provisions  regarding  complaint 
procedines  are  conformed  to  the 
counterpart  provisions  contained  in 
procedural  regulations  applicable  to  the 
ADA.  Subpart  E.  Ancillary  Matters, 
incorporates  revised  provisions  on 
recordkeeping  (e.g.,  it  extends  the 
ciurent  one-year  record  retention  period 
to  two  years  for  larger  contractors  and 
conforms  the  scope  of  the  retention 
obligation  to  that  applied  by  the  EEOC 
imder  the  ADA)  and  makes  other 
revisions. 

Finally,  the  rule  contains  two  new 
appendices.  One  of  the  new  appendices 
sets  out  guidance  on  positions  engaged 
in  carrying  out  a  Government  contract. 
This  is  an  important  concept  in 
determining  which  of  the  contractor's 
positions  are  subject  to  part  60-741  with 
respect  to  its  employment  decisions  and 
practices  occurring  before  October  29, 
1992.  (As  noted  above,  on  that  date, 
section  503,  which  had  applied  only 
insofar  as  the  contractor  was  employing 
persons  to  carry  out  a  contract,  was 
amended  to  extend  coverage  thereunder 
to  all  of  the  contractor's  positions — 
irrespective  of  their  relation  to  the 
contract.)  The  second  new  appendix 


'The  NPRM  specifically  requestBd  public  input 
on  the  topic  of  afHnnative  action  under  section  503, 
including  comment  on  the  appropriateness  of  the 
affirmative  action  obligations  contained  in  the 
proposal  and  suggestions  regarding  other 
obligations  that  might  be  imposed.  The  public  input 
on  these  issues  was  quite  limited.  OFCCP  is 
cdtatinuing  to  explore  these  issues  and  will  consider 
whether  further  revisions  to  the  regulations' 
affirmative  action  provisions  would  be  appropriate. 


sets  out  guidance  on  the  duty  to  provide 
reasonable  accommodation  under  the 
act.  The  appendix  is  consistent  with  the 
discussion  of  this  issue  contained  in  the 
Interpretative  Guidance  on  Title  I  of  the 
Americans  with  Disabihties  Act  which 
is  set  out  as  an  appendix  to  the  EEOC's 
ADA  regulations. 

A  discussion  of  significant  comments 
and  an  explanation  of  the  changes  made 
from  the  NPRM  to  this  final  rule  (other 
than  those  discussed  above)  follows. 

Section*by-Section  Anal3rsi8  of 
Comments  and  Revisions 

Section  60-74 1 . 1    Purpose, 
Applicability  and  Construction 

Section  60-74 1.1(b)    Applicability 

Proposed  paragraph  (b)  stated  in  part 
that  the  regulations  apply  to 
Government  contracts  which  are 
performed  writhin  the  United  States. 
Upon  reconsideration,  OFCCP  believes 
that  this  statement  is  unnecessary  in 
this  context,  inasmuch  as  a  similar 
clarification  is  made  in  §60-741. 4(a)(4) 
(which,  as  discussed  below,  has  been 
revised  for  clarity).  Therefore,  the 
statement  is  omitted  in  the  final  rule. 

Section  60-74 1 .2    Definitions 

Section  60-741. 2(a)    Act 

The  citation  of  authority  contained  in 
the  proposed  definition  has  been 
revised  to  make  reference  to  the 
Rehabihtation  Act  Amendments  of 
1992. 

Section  60-74 1 .2(d)    Deputy  Assistant 
Secretary 

The  current  regulation  defines  the 
term  "Director."  The  Director  has  been 
given  the  new  title  of  "Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance";  the  final  rule  has  been 
revised  accordingly. 

Section  60-74 1 .2(f)    United  States 

The  current  regulation  defines  the 
United  States  as  including  the  Panama 
Canal  Zone.  The  proposal  deleted  the 
Panama  Canal  Zone,  which  by  treaty  is 
no  longer  part  of  the  United  States,  and 
added  the  Northern  Mariana  Islands. 
The  final  rule  fiirther  updates  the 
definition  by  listing  Wake  Island  and 
deleting  the  Trust  Territory  of  the 
Pacific  Islands. 

Section  60-741.2(1)    Government 
Contract 

Four  commenters  objected  to  the 
clarification  set  forth  in  the  definition  of 
the  term  "Government  contract" — that 
contracts  covered  under  section  503 
include  those  under  which  the 
Government  is  a  seller  of  goods  or 
services  as  well  as  those  under  which  it 


is  a  purchaser.  In  relevant  part,  the 
definition  provides  that  a  "Government 
contract"  is  "any  agreement  or 
modification  thereof  between  any 
contracting  agency  and  any  person  for 
the  purchase,  sale  or  use  of  personal 
property  or  nonpersonal  services 
(induding  construction)."  The  NPRM 
proposed  substitution  of  a  reference  to 
contracts  for  the  "purchase,  sale  or  use" 
of  goods  or  services  for  the  existing 
reference  (§  60-741.2)  to  the 
"fiunishing"  of  goods  or  services.  (The 
existing  regulation  also  states  that  the 
term  "services,"  as  used  in  the 
definition,  applies  irrespective  of 
whether  the  Government  is  a  purchaser 
or  seller.  This  statement  is  imnecessary 
in  light  of  the  proposed  revision,  and 
thus  was  not  carried  forward  in  the 
NPRM.)  The  conunenters  contended 
that  this  interpretation  is  inconsistent 
with  section  503(a),  because  the  statute 
expressly  or  implicitly  limits  coverage 
to  those  contracts  in  which  the  Federal 
Government  is  procuring  property  or 
nonperaonal  services,  rather  dian  those 
in  which  it  is  the  suppUer.  For  the 
reasons  discussed  below.  OFCCP 
believes  that  the  definition  as  proposed 
in  the  NPRM  is  consistent  with  the 
statute,  and  thus  declines  to  modify  it. 

In  relevant  part,  section  503(a) 
provides  that  coverage  under  the  act 
applies  to  "Any  contract  *  •  •  entered 
into  by  any  Federal  department  or 
agency  for  the  procurement  of  personal 
property  and  nonpersonal  services 
(including  construction)."  OFCCP  has 
long  interpreted  the  statute  to  cover 
both  contracts  in  which  the  Government 
is  the  seller  of  goods  or  services  and 
those  in  which  it  is  the  piut:haser.  This 
interpretation  is  supported  by  the 
statute's  use  of  the  term  "any  contract" 
and  by  its  broad  remedial  purpose. 
OFCCP  believes  that  the  statute's  use  of 
the  term  "proctirement"  simply  refers  to 
the  subject  matter  of  the  contract,  and 
does  not  restrict  its  application  to 
situations  in  which  the  Government, 
rather  than  the  contractor,  is  procuring 
goods  or  services.  Fvirther  direct  support 
is  found  in  the  act's  legislative  history — 
which  describes  section  503  as  applying 
to  "any  contract  •  *  •  entered  into  by 
any  Federal  department  or  agency  for 
personal  property  or  services"  (S.  Rep. 
No.  318,  93rd  Cong..  1st  Sess.,  reprinted 
in  1973  U.S.  Code  Cong.  &  Ad.  News 
2142  (emphasis  added)),  and  as  "a 
provision  to  ensure  [that]  any  qualified 
handicapped  individual  shall  be  given 
full  and  fair  consideration  for 
employment  by  any  contractor  who 
seeks  to  contract  with  the  Federal 
Government"  {id.,  reprinted  in  1973 
U.S.  Code  Cong.  &  Ad.  News  2123 


(emphasis  added)).  There  is  nothing  in 
this  legislative  history  suggesting  that 
Congress  intended  to  limit  coverage 
under  the  act  to  contracts  in  which  the 
Government  is  a  piuchaser. 

Moreover,  at  least  one  court  has 
upheld  a  similar  interpretation  imder 
the  Executive  Order.  Crown  Central 
Petroleum  Corp.  v.  Kleppe,  424  F.  Supp. 
744  (D.  Md.  1976).  In  relevant  part,  the 
Executive  Order  (at  section  202) 
provides  that  (with  the  exception  of 
certain  specified  types  of  contracts),  a 
provision  obligating  the  contractor  to 
comply  with  the  Order  shall  be 
included  in  "every  Government 
contract."  In  Kleppe,  the  court  held  that 
the  Executive  Order  js  appUcable  to  the 
Govenunent's  lease  to  Crown  Central  of 
rights  to  mine  on  Federal  lands.  The 
coiul  ruled  that  the  appUcation  of  the 
Executive  Order  to  this  situation  is 
consistent  with  the  Order's  Uteral 
language,  and  that  an  interpretation 
limiting  the  Order's  application  to  only 
suppUers  of  goods  or  services  would  he 
inconsistent  with  the  national  jwlicy  of 
eliminating  racial  and  other 
discrimination  embodied  in  the 
Executive  Order.  424  F.  Supp.  at  427- 
28.  An  analogous  rationale  applies  to 
section  503  in  view  of  Congress'  clear 
intent  that  the  contract  coverage 
provisions  of  section  503  parallel  those 
of  the  Executive  Order.  See  S.  Rep.  No. 
1297,  93rd  Cong.,  2d  Sess.,  reprinted  in 
1974  U.S.  Code  Cone.  &  Ad.  News  6427. 

One  conunenter  objected  to  the 
subdefinition  of  "personal  property" 
(§  60-741. 2(i)(6))  as  inconsistent  with 
OFCCP's  statutory  authority.  The 
definition  states  that  the  term,  as  used 
in  connection  with  the  terms 
'Go\'emment  contract"  and 
"subcontract"  (§60-741.2(1)),  "includes 
supplies  and  contracts  for  the  use  of  real 
property  (such  as  lease  arrangements), 
unless  the  contract  for  the  use  of  real 
property  itself  constitutes  real  property 
(such  as  easements)."  The  commenter 
asserted  that  neither  a  plain  reading  of 
section  503  itself — which  states  that  the 
act  applies  to  contracts  concerning 
personal  property  and  nonpersonal 
services — nor  its  legislative  histon,' 
supports  an  interpretation  that 
leasehold  interests  in  real  property  are 
covered  by  the  act. 

The  current  definition  of 
"Government  contract"  (at  §60-741.2) 
provides,  in  relevant  part,  that  the  term 
includes  agreements  "for  the  furnishing 
of  supplies  or  services  or  for  the  use  of 
real  or  personal  property  including  lease 
arrangements.  "  As  stated  in  the  NPRM's 
preamble,  the  revision  to  the  regulation 
was  intended  "to  make  clear,  consistent 
with  the  language  of  the  act.  that  only 
contracts  regarding  personal  property 
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(including  those  for  the  use  of  real 
property  where  such  use  constitutes 
personal  property)  and  'nonpersonal' 
services  are  covered."  The  subdefinition 
of  "personal  property"  simply 
recognizes  that  real  property  leases 
constitute  personal  property  under  the 
common  law.  and  applies  that  principle 
in  defining  the  scope  of  coverage  under 
section  503.  See,  e.g..  In  re  Wolverton 
Associates.  Inc.  v.  Official  Creditors' 
Committee.  909  F.2d  1286  (9th  Cir. 
1990):  United  States  v.  Dally.  165  F. 
Supp.  194  (S.D.N.Y.  1958);  First 
National  Bank  of  Kansas  City  v.  Nee,  85 
F.  Supp.  840  (W.D.  Mo.  19491.  affd,  190 
F.2d  61  (8th  Cir.  1951).  The 
subdefinition  is  retained  in  the  final 
regulation  without  modification. 

Several  commenters  representing 
credit  unions  raised  objections  to 
OFCCP's  position,  as  stated  in  the 
NPRM's  preamble,  that  Federal  deposit 
and  share  insurance  constitutes  a 
Government  contract  within  the 
meaning  of  section  503,  and  thus 
subjects  financial  institutions  with  such 
insurance  to  coverage  under  the  act.  The 
statement  in  the  NPRM's  preamble 
regarding  coverage  of  Federal  deposit 
and  share  insurance  as  a  Government 
contract  did  not  reflect  any  change  in 
the  regulations  implementing  section 
503 — indeed,  the  NPRM  did  not  propose 
any  regulatory  provisions  regarding  this 
issue.  Rather,  the  preamble  discussion 
merely  restated  and  clarified  the 
agency's  long-standing  position;  it  was 
noted  that  OFCCP  stated  this  position  in 
the  purpose  and  application  section 
(§60-741.1)  of  its  1980  final  rule. 
(Similar  opposition  had  been  raised  in 
response  to  the  proposal  preceding  the 
1980  final  rule.)  The  preamble  also 
stated  that  OFCCP  continues  to  hold 
this  view,  and  that  OFCCP  declined  to 
incorporate  into  the  proposal  a  similar 
statement  regarding  coverage  of  Federal 
deposit  and  share  insurance,  because 
OFCCP  believed  it  is  unnecessary  to 
single  out  this  contractual  relationship 
from  any  other  covered  by  the 
regulations.  This  statement,  then,  was 
merely  intended  to  explain  why  the 
proposal  differed  from  the  1980  final 
rule,  and  simply  echoed  OFCCP's  long- 
standing policy  on  the  issue. 
Nevertheless.  OFCCP  conducted  a 
careful  and  detailed  reevaluation  of  its 
position  in  light  of  changes  in  some  of 
the  statutes  affecting  the  financial 
industry.  Based  upon  that  review, 
OFCCP  continues  to  believe  in  the 
soundness  of  its  position  trnd  does  not 
modify  it. 

Additionally,  these  commenters 
asserted  that  coverage  of  Federal  deposit 
and  share  insurance  under  section  503 
would  improperly  interfere  with  the 


authority  of  the  regulatory  agencies  of 
financial  institutions  to  regulate  credit 
unions.  Also,  some  commenters  asserted 
thai  such  a  position  is  invalid  because 
to  date  OFCCP  has  failed  to  issue  a  rule 
codifying  it;  relatedly,  some 
commenters  requested  that  OFCCP  seek 
pubUc  comment  on  the  coverage  issue, 
and  others  requested  that  the  comment 
period  for  the  NPRM  be  extended  to 
permit  additional  pubUc  input  on  the 
issue.  OFCCP  believes  that  it  need  not 
expressly  incorporate  its  poUcy  into  a 
regulatory  provision  or  seek  public 
comment,  inasmuch  as  the  policy 
merely  reflects  an  interpretation  of  an 
existing  regulatory  provision  (i.e..  the 
definition  of  "Government  contract"); 
thus,  it  is  exempt  from  the  notice  and 
comment  procedures  of  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553(b)(A). 

OFCCP  also  wishes  to  reemphasize 
that  it  will  continue  to  maintain  its 
long-standing  policy  of  imposing 
sanctions  other  than  debarment  of 
financial  institutions  from  future 
deposit  or  share  insiuance,  or 
cancellation,  termination  or  suspension 
of  a  financial  institution's  deposit  or 
share  insurance  for  violations  of  section 
503  (see  §  60-741.66  Sanctions  and 
penalties). 

Section  60-741.2(1)    "Subcontract" 

The  final  rule  was  revised  slightly  to 
correct  a  clerical  error.  The  proposed 
definition  of  "subcontract"  had 
inadvertently  omitted  the  parenthetical 
phrase  "(including  construction)".  The 
proposed  and  final  definitions  of  the 
term  "Government  contract"  (§  60- 
741.2(i)(5))  confirm  that  the 
parenthetical  phrase  was  intended  to  be 
included  in  the  definition  of 
"subcontract"  the  same  as  it  is  included 
in  the  definition  of  the  term 
"Government  contract"  so  that  the 
definitions  are  parallel. 

Section  60-741. 2(q)     "Substantially 
limits" 

The  final  rule  was  revised  slightly  to 
mirror  the  corresponding  definition  in 
the  ADA  regulations.  The  proposed  rule 
had  used  the  phrase  "within  the  normal 
range  of  abilities  of  persons  in  the 
general  population"  in  place  of  the  ADA 
rule's  reference  to  the  "average  person 
in  the  general  population."  The 
proposal  stated  that  the  difference  in 
language  was  intended  for  clarity  only 
and  that  OFCCP  intended  to  apply  the 
definition  and  subdefinition  in  the  same 
manner  as  they  are  applied  under  the 
ADA.  However,  in  order  to  prevent  any 
misunderstanding  regarding  OFCCP's 
intent,  the  final  rule  repeats  the  ADA 
language  verbatim  and  includes  a 


footnote  further  describing  the 
definition. 

Additionally,  the  subdefinition 
relating  to  substantial  limitation  in  the 
major  Ufe  activity  of  working  has  been 
revised  sUghtly  to  conform  to  the 
corresponding  ADA  provision  at  29  CFR 
1630.2(j)(3).  As  revised,  it  refers  to  the 
average  person  in  the  general 
population  having  comparable  training, 
skills,  and  abiUties. 

Section  60-741. 2(v)    "Reasonable 
accommodation  " 

The  final  rule  incorporates  a 
definition  identical  to  the  ADA 
definition  at  29  CFR  1630.2(o)  [see 
appendix  discussion  related  to 
§  1630.2(o));  the  current  section  503 
regulations  do  not  contain  a  definition 
of  the  term.  The  definition  states  that  a 
reasonable  accommodation  is  any 
change  in  the  work  environment  or  the 
way  job  duties  are  customarily 
performed  that  enables  individuals  with 
disabilities  to  perform  the  essential 
functions  of  the  job  in  issue,  or  that 
ensures  equal  opportunity  for 
individuals  with  disabilities  with 
respect  to  the  application  process  or  the 
enjoyment  of  benefits  and  privileges  of 
envployment. 

Ine  proposal  had  contained  a  sUght 
modification  of  the  ADA  definition. 
Paragraph  (v)(l)(i)  of  the  OFCCP 
proposal  referred  to  modifications  to  the 
job  application  process  that  enable  "an 
apphcant"  with  a  disability  to  be 
considered  for  a  position,  while  the 
ADA  definition  uses  the  term  "qualified 
applicant"  in  this  context.  However,  the 
final  rule  repeats  the  ADA  regulation 
verbatim,  in  order  to  clarify  that  the 
interpretation  is  meant  to  be  the  same. 
OFCCP  now  explains  in  a  footnote  that 
contractors  should  not  dravC  the 
erroneous  inference  that  their  duty  to 
provide  a  reasonable  accommodation 
with  respect  to  apphcants  with 
disabilities  is  limited  to  those  who 
ultimately  can  demonstrate  that  they  are 
qualified  to  perform  the  job  in  issue. 
Applicants  with  disabilities  must  be 
provided  a  reasonable  accommodation  if 
they  are  qualified  with  respect  to  the 
application  process  (e.g.,  if  they  present 
themselves  at  the  correct  location  and 
time  to  fill  out  an  application).  This  is 
the  same  approach  used  under  the 
ADA'S  definition. 

The  proposal  contained  a  similar 
departure  ft-om  the  ADA  regulation  in 
paragraph  (v)(3),  which  referenced  an 
informal,  interactive  process  with  "the 
individual  with  a  disability."  To  clarify 
that  the  regulations  are  meant  to  be 
interpreted  consistently,  the  final  rule 
mirrors  the  ADA  regulation  and  refers  to 
a  "qualified"  individual.  OFCCP  now 


explains  in  a  footnote  that  contractors 
must  engage  in  such  an  interactive 
process  with  individuals  with 
disabilities  because,  until  they  have 
done  so,  they  may  be  unable  to 
determine  whether  a  reasonable 
accommodation  is  available  that  will 
result  in  the  person  being  qualified. 

Section  60-74 1 .2(y)    Direct  Threat 

Two  disability  rights  groups  objected 
to  the  reference  to  the  health  or  safety 
of  the  individual  with  a  disability  in  the 
definition  of  "direct  threat."  One  group 
expressed  the  concern  that  the  reference 
to  the  risk  to  the  individual  might  result 
in  direct  threat  determinations  that  are 
based  on  paternalistic  or  stereotypical 
views  concerning  persons  with 
disabilities.  The  odier  group  asserted 
that  contractors  might  exempt 
themselves  from  the  requirements  of 
section  503  simply  by  invoking  this 
rationale  with  little  or  no  evidence  of  an 
actual  threat.  OFCCP  believes  that  such 
concerns  are  xmwarranted.  The 
definition  is  identical  to  the  parallel 
definition  contained  in  EEOC's  ADA 
regulations  (§1630.2(r)),  which,  in  turn, 
is  based  on  the  case  law  interpreting  the 
Rehabilitation  Act.  As  noted  in  EEOC's 
interpretative  guidance,  the  employer's 
assessment  of  whether  there  is  a  risk  to 
the  individual  with  a  disability,  like  its 
assessment  of  risk  to  others,  must  be 
based  strictly  on  valid  medical  analyses 
or  other  objective  evidence.  The 
assessment  must  be  made  on  a  case-by- 
case  basis  relying  on  the  factors  set  out 
in  the  definition,  rather  than  on 
subjective  perceptions,  irrational  fears, 
patronizing  attitudes  or  stereotyjjes.  See 
Mantolete  v.  Bolger.  767  F.2d  1416  (9th 
Cir.  1985);  Bentivegna  v.  U.S. 
Department  of  Labor,  694  F.2d  619  (9th 
Cir.  1982);  E.E.  Black.  Ltd.  v.  Marshall, 
497  F.Supp.  1088  (D.  Hi.  1980).  OFCCP 
intends  to  ensure  that  contractors 
comply  with  this  requirement.  The  final 
rule  adopts  the  definition  without 
change. 

Section  60-741.3    Exceptions  to  the 
Definitions  of  "Individual  With  a 
Disability"  and  "Qualified  Individual 
with  a  Disability" 

Section  60-741. 3(a)(4)    Construction 

Paragraph  (a)(4)(ii)  clarifies  that  an 
individual  is  not  necessarily  protected 
by  section  503  simply  because  he  or  she 
is  a  recovered  or  recovering  drug  abuser 
or  is  erroneously  regarded  as  a  current 
drug  user.  Such  an  individual  must  still 
satisfy  the  requirements  for  protection 
as  a  "qualified  individual  with  a 
disability."  An  individual  erroneously 
regarded  as  illegally  using  drugs,  for 
example,  would  have  to  show  that  he  0{ 


she  was  regarded  as  a  drug  addict  in 
order  to  demonstrate  that  be  or  she 
meets  the  definition  of  a  "qualified 
individual  with  a  disability." 

Section  60-741 .3(a)(5)    Current  Illegal 
Use  of  Drugs — Drug  Testing 

One  commenter  expressed  a  concern 
that  this  provision  conflicts  with  the 
policy  of  the  National  Labor  Relations 
Board  (NLRB)  relating  to^an  employer's 
obligation  to  engage  in  collective 
bargaining  writh  its  employees' 
representatives  regarding  the  imposition 
of  a  workplace  drug  testing  policy. 
Paragraph  (a)(5)  provides  that  a 
contractor  may  seek  reasonable 
assurances,  through  drug  testing  and 
other  means,  that  a  recovered  or 
recovering  drug  user  is  no  longer 
engaging  in  the  illegal  use  of  drugs.  This 
paragraph  merely  clarifies  that  such 
drug  testing  does  not  conflict  with  the 
regulations  implementing  section  503.  It 
does  not  require  an  employer  to 
implement  drug  testing,  and  therefore 
does  not  conflict  with  the  above  NLRB 
policy. 

Section  60-74 1 . 3(d)    Homosexuality 
and  Bisexuality 

This  paragraph  of  the  final  rule, 
which  clarifies  that  homosexuality  and 
bisexuaUty  do  not  constitute  disabilities 
under  section  503,  incorporates  (with 
minor  editorial  changes)  an  amendment 
contained  in  the  1992  legislation 
(§  102(f)(4)).  (The  amendment  added  a 
new  paragraph  (E)  to  the  definition  of 
"individual  with  a  disabihty"  set  out  at 
29  U.S.C.  706(8).)  The  amendment 
parallels  a  provision  contained  in  the 
ADA  (42  U.S.C.  12211(a)),  which  is 
implemented  in  the  EEOC's  regulations 
at  §  1630.3(e).  The  amendment  was 
intended  to  facifitate  the  consistent 
application  of  section  503  and  the  ADA. 

Section  60-741. 3(e)    Other  Conditions 

This  paragraph,  which  specifies  that 
section  503  does  not  apply  to  certain 
specified  conditions — for  instance, 
transvestism,  transsexualism, 
pedophilia  and  compulsive  gambling — 
incorporates  (with  minor  editorial 
changes)  an  amendment  contained  in 
the  1992  legislation  (§  102(0(4)).  (The 
amendment  added  a  new  paragraph  (F) 
to  the  statutory  definition  of  "individual 
with  a  disabihty.")  The  paragraph 
parallels  a  provision  contained  in  the 
EEOC's  regulations  (§  1630.3(d)).  The 
amendment  was  intended  to  conform 
the  types  of  conditions  excluded  from 
protection  imder  section  503  to  those 
excluded  from  protection  under  the 
ADA  (see  42  U.S.C.  12211(b)). 
(Paragraph  (d)  of  the  NPRM  provided 
that  the  terms  "individual  with  a 


disability"  and  "disabihty"  do  not 
apply  to  an  individual  solely  because 
the  individual  is  a  transvestite.  That 
clarification  is  subsiuaed  within  this 
paragraph  of  the  final  rule.) 

Section  60-741.4     Coverage  and 
Waivers 

Section  60-741. 4(a)(2)  Coverage- 
Positions  Engaged  in  Carrying  out  a 
Contract 

The  NPRM,  among  other  things, 
provided  (at  paragraph  (a)(2)(i))  that  the 
regulations  cover  only  positions  of  the 
contractor  that  are  engaged  in  carrying 
out  a  Government  contract,  and  (in 
paragraphs  (a)(2)(i)  (A)  and  (B))  set  forth 
standards  defining  the  circimistances 
imder  which  a  position  shall  be  deemed 
to  be  engaged  in  carrying  out  a  contract. 
Further,  the  proposal  (in  paragraphs 
(a)(2)(iii)  (A)  and  (B))  required  the 
contractor  to  make  a  determination  as  to 
which  of  its  positions  are  covered  by  the 
regulations  as  well  and  a  record  of  its 
determination,  and  (in  paragraph 
(a)(2)(iii)(C))  provided  that  if  a 
contractor  fails  to  make  this 
determination,  it  must  extend  the 
protections  of  the  act  and  the 
regulations  to  all  of  its  positions  until 
such  time  as  it  makes  the  coverage 
determination  for  a  particular  position. 
The  final  rule  revises  these  provisions 
consistent  with  the  1992  amendment  to 
section  503  extending  coverage  under 
the  act  to  the  contractor's  entire  work 
force. 

As  stated  in  the  preamble  to  the 
NPRM,  the  purpose  of  the  provision 
hmiting  appfication  of  the  regulations  to 
positions  that  are  engaged  in  carrying 
out  a  contract  was  to  more  closely 
conform  the  regulations  to  the 
jurisdictional  limitation  then-contained 
in  section  5D3(a)  as  interpreted  by  the 
court  in  Washington  Metropolitan  Area 
Transit  Authorit\' \ .  DeArment.  55  EPD 
140.507  (D.D.C.  1991).  The  1992 
legislation,  by  striking  this  jurisdictional 
limitation  from  section  503.  amended 
the  act  to  apply  to  all  of  a  covered 
contractor's  or  subcontractors  work 
force.  This  amendment  had  prospective 
effect  only. 

In  order  to  reflect  this  statutory 
amendment,  the  coverage  limitation  set 
forth  in  paragraph  (a)(2)(i)  of  the  NPRM 
has  been  revised  in  the  final  rule  to 
provide  that  the  limitation  applies  only 
to  the  contractor's  employinent 
decisions  and  practices  occurring  before 
the  amendment's  effective  date — 
October  29,  1992.  The  proposed 
standards  governing  the  determination 
whether  a  position  is  engaged  in 
carrying  ©ut  a  contract  have  been 
carried  forward  in  the  final  rule  without 


19342        Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  Rules  and  Regulations 


UMI 


substantive  change.  (Stylistic  revisions 
reflecting  the  jurisdictional  limitation's 
retroactive  application  have  been 
incorporated  throughout  paragraph 
(a)(2)  as  well  as  in  appendix  D,  which 
sets  out  guidance  regarding  positions 
engaged  in  carrying  out  a  contract.) 
Thus,  for  instance,  in  investigating 
wiiether  a  contractor  covered  by  section 
503  has  discriminated  against  an 
individual  with  a  disability  in  violation 
of  the  act.  the  issue  whether  the 
discriminatee  was  employed  in,  or  was 
an  applicant  for.  a  position  engaged  in 
carrying  out  a  Government  contract  will 
be  relevant  only  if  the  alleged 
discrimination  occurred  before  October 
29. 1992.  This  section  still  has  practical 
utility  because  there  are  a  number  of 
pending  section  503  complaints 
involving  alleged  violations  of  the  act 
which  occurred  before  the  amendment. 
Moreover,  the  requirement  contained 
in  the  NPRM  that  the  contractor 
determine  which  of  its  positions  carry 
out  contracts  (and  thus  are  covered)  and 
make  a  record  of  that  determination  has 
been  eliminated  in  the  final  rule.  As 
explained  in  the  preamble  to  the  NPRM, 
this  determination  was  necessary  in 
order  to  define  the  scope  of  the 
contractor's  affirmative  action  and 
nondiscrimination  obUgations  under  the 
regulations.  This  determination,  which 
was  intended  to  be  applied 
prospectively  only,  is  no  longer  needed 
inasmuch  as  the  act  has  been  amended 
to  extend  those  obligations  to  the 
contractor's  entire  work  force. 

Three  commenters  objected  to  "prong 
A"  of  the  coverage  test  (paragraph 
(a)(2)(i)(A))— which  provides  that  a 
position  is  engaged  in  carrying  out  a 
contract  if  its  duties  include  work  that 
fulfills  a  contractual  obligation,  or  work 
that  is  necessary  to,  or  that  facilitates, 
performance  of  the  contract  or  a 
provision  of  the  contract.  The 
commenters  asserted  that  this  provision 
is  inconsistent  with  the  jurisdictional 
limitation  that  was  contained  in  the 
statute  in  that  it  would  result  in  the 
coverage  of  positions  with  a  tenuous 
connection  to  the  contract.  Further, 
these  commenters  stated  that  the 
regulation  fails  to  provide  sufficient 
guidance  as  to  which  positions  are 
engaged  in  carrying  out  a  contract.  Two 
of  these  commenters  also  objected  to  the 
paperwork  burdens  associated  with  the 
coverage  determination  requirement. 
OFCCP  disagrees  with  the  assertion 
that  prong  A  is  inconsistent  with  the 
jurisdictional  limitation.  As  stated  in 
the  preamble  to  the  proposed  rule, 
prong  A  reflects  the  practical  reality  that 
performance  of  a  contract  generally 
requires  the  cooperation  of  a  variety  of 
individuals  engaged  in  auxiliary  and 


related  functions  beyond  direct 
production  of  the  goods  or  provision  of 
the  services  that  are  the  object  of  the 
contract.  Therefore.  OFCO'  believes  it 
reasonable  to  construe  positions 
"engaged  in  carrying  out"  a  contract  as 
including  those  which  perform  work 
that  is  necessary  to.  or  that  facilitates, 
performance  of  the  contract— even  if  the 
work  is  not  directly  required  by  an 
express  contractual  term.  OFCCP  also 
disagrees  that  the  regulation  fails  to 
provide  sufficient  guidance  on  the 
apphcation  of  prong  A;  OFCCP  has 
attempted  to  provide  contractors  with  as 
much  guidance  as  possible  on  this  issue 
in  appendix  D  to  the  regtdations. 
Finally,  the  commenters'  concerns 
regarding  increased  burdens  have  been 
rendered  moot  in  that  the  coverage 
determination  requirement  has  been 
omitted  in  the  final  rule. 

Section  60-74 1 .4(a)(3)    Contracts  and 
Subcontracts  for  Indefinite  Quantities 

One  commenter  raised  a  concern  that 
paragraph  (a)(3)  of  this  section  wrill 
result  in  undue  burdens  on  contractors 
in  that  it  would  require  the 
incorporation  of  the  equal  opportunity 
clause  (see  §  60-741.5)  into  existing 
indefinite  quantity  contracts  whenever 
an  individual  order  under  such 
contracts  meets  the  jurisdictional 
amount  for  coverage.  This  concern  is 
unwarranted.  This  provision  does  not 
require  that  an  existing  contract  be 
revised  or  reissued  to  incorporate  the 
clause  physically  in  the  contract  in  such 
a  situation;  it  simply  provides  that  the 
requirements  of  the  clause  shall  apply  to 
the  contract  (irrespective  of  whether  the 
clause  is  physically  incorporated  into 
the  contract). 

Section  60-74 1.4(a)(4)     Work  Within 
the  United  States  (Proposed) 

Proposed  §60-741. 4(a)(4)  stated  that 
the  regulations  apply  only  to 
"employment  within  the  United  States." 
(For  the  sake  of  clarity,  the  final  rule 
revises  this  section  to  substitute  the 
phrase  "employment  activities  within 
the  United  States"  for  the  above 
language.) 

Under  current  §  60-741.4(a)(3).  the 
regulations  are  made  applicable  to  work 
performed  abroad  by  employees 
recruited  within  the  United  States.  The 
final  rule  narrows  the  scope  of  that 
coverage.  As  discussed  in  the  NPRM. 
the  proposed  narrowing  was  a  response 
to  the  Supreme  Court's  decision  in 
EEOCv.  Aramco.  Ill  S.  Ct.  1227  (1991). 
which  held  that  title  VII  of  the  Civil 
Rights  Act  of  1964  (title  VII)  does  not 
apply  to  United  States  citizens 
employed  abroad  by  United  States 
employers.  OFCCP  concluded  that  a 


similar  coverage  limitation  applies  to 
section  503.  Upon  reconsideration, 
OFCCP  believes  that  proposal  failed  to 
clearly  reflect  OFCCP's  policy  v«th 
respect  to  the  coverage  of  employment 
decisions  made  within  the  United  States 
a^ecting  employment  opportunities 
abroad  (issues  which  were  not 
addressed  by  the  Aramco  decision). 
Accordingly,  the  final  rule  revises  this 
section  to  clarify  that  the  regulations 
cover  decisions  of  the  contractor  made 
within  the  United  States,  pertaining  to 
the  contractor's  applicants  and 
employees  who  are  within  the  United 
States,  regarding  employment 
opportunities  abroad.  OFCCP's 
established  policy  is  to  treat  these 
particular  employment  decisions  as 
covered  by  section  503. 

In  the  Civil  Rights  Act  of  1991 , 
Congress  amended  title  VII  and  the  ADA 
to  provide  expressly  for  extraterritorial 
application  of  those  laws.  We 
considered  whether  it  is  possible  to 
apply  a  similar  rule  under  section  503, 
and  concluded  that  it  is  not.  Although 
the  Civil  Rights  Act  of  1991  reversed  the 
result  of  Aramco  with  respect  to  title  VII 
and  the  ADA,  it  did  not  erase  the 
longstanding  legal  principle  repeated  in 
that  case  that,  absent  contrary  intent, 
legislation  applies  only  within  the 
borders  of  the  United  States.  We  are 
unaware  of  any  such  expressed  intent 
regarding  section  503. 

Section  60-741.5    Equal  Opportunity 
Clause 

Section  60-741.5(a)    Government 
Contracts 

Pro|}osed  paragraph  4  of  this  section 
{one  of  the  provisions  of  the  equal 
opportunity  clause,  which  must  be 
included  in  all  covered  contracts  and 
subcontracts)  stated  that  the  contractor 
agrees  to  post,  in  a  form  to  be  prescribed 
by  the  Director  (now  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs),  a  notice 
regarding  the  rights  of  applicants  and 
employees  imder  section  503.  The  final 
rule  revises  this  section  to  require  the 
contractor  to  ensure  that  applicants  and 
employees  with  disabilities  are 
informed  of  the  contents  of  the  notice. 
In  part,  this  revision  responds  to  a 
suggestion  by  a  disability  rights  group 
that  the  regulations  be  revised  to  require 
that  the  posting  mandated  by  proposed 
§  60-741.80  (the  contractor's  equal 
opportunity  policy  statement)  be 
accessible  to  persons  with  vision 
impairments.  (As  discussed  below,  this 
posting  requirement  has  been 
transferred  to  §60-741.44(a).)  OFCCP 
believes  that  such  an  accessibility 
requirement  should  apply  both  to  this 
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posting  and  the  posting  mandated  by 
§60-741. 5(a)  (paragraph  4);  therefore, 
the  final  rule  makes  the  requirement 
applicable  to  both  notices.  OFCCP 
concludes  that  the  contractor  must 
ensure  that  these  notices  are  accessible 
to  applicants  and  employees  with 
disabilities  to  satisfy  its  duty  to  provide 
a  reasonable  accommodation.  A 
contractor  may  make  these  notices 
accessible,  for  example,  by  having  the 
notice  read  to  a  visually  <Usabled 
individual  or  by  lowering  the  posted 
notice  so  that  it  may  be  read  by  a  person 
in  a  wheelchair. 

Section  60-741. 5(f)    Duties  of 
Contracting  Agencies 

The  proposal  provided  in  part  that 
contracting  agencies  are  required  to 
cooperate  with  the  Director  (now 
Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance  Programs)  in  the 
performance  of  his  or  her 
responsibilities  imder  the  act,  including 
taking  such  actions  for  noncompliance 
as  set  forth  in  §60-741.66  (Sanctions 
and  penalties)  as  may  be  ordered  by  the 
Director  (now  Deputy  Assistant 
Secretary).  The  final  rule  revises  this 
section  by  incorporating  references  to 
the  Secretary  of  Labor  (in  addition  to  the 
reference  to  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance  Programs);  this  revision  is 
intended  to  acairately  reflect  the  role  of 
the  Secretary  in  the  enforcement  of  the 
act. 

Section  60-741. 21(g)    Prohibitions 

The  text  of  this  subsection  has  been 
altered  slightly  fi-om  the  proposal,  to 
provide  that  exclusionary  selection 
criteria  that  "concern  only  marginal 
functions  of  the  job,"  rather  than  those 
that  "do  not  concern  an  essential 
function  of  the  job."  would  not  be 
consistent  with  business  necessity.  This 
subtle  distinction  allows  for  the 
possibility  that  there  may  be  selection 
criteria  that  do  not  relate  to  either 
essential  or  marginal  functions,  which 
are  consistent  with  business  necessity. 
Conforming  changes  have  been  made  to 
§§60-741. 44(c)(1)  and  (2). 

Section  741.21(h)    Administration  of 
Tests 

In  the  proposed  rule  this  paragraph 
contained  broader  language  than  the 
comparable  ADA  provision.  The  NPRM 
specified  that  contractors  must 
administer  employment  tests  in  an 
appropriate  format  to  individuals  with 
impaired  "sensory,  manual,  speaking, 
mobility  or  other  skills."  Tlie  ADA  rule 
does  not  reference  "mobility  and  other 
skills."  Our  stated  intent  in  including 
the  additional  language  was  to  clarify 


that  individuals  with  disabilities  may 
not  be  excluded  from  a  job  that  they  can 
actually  perform  merely  because  they 
are  hampered  in  the  ability  to  complete 
or  succeed  on  a  test  as  a  result  of  their 
impaired  skills  (resulting  from  their 
disability) — no  matter  what  the 
impaired  skills  may  be.  Upon  further 
consideration,  we  have  decided  to  track 
more  strictly  the  wording  of  the  EEOC 
regulation,  which  in  turn  strictly  tracks 
the  wording  of  the  ADA.  We  have  added 
to  appwndix  A  on  reasonable 
accommodation  additional  guidance  on 
the  administration  of  tests  that  is 
consistent  with  our  proposed  rule. 

Section  741.23    Medical  Examinations 
and  Inquiries 

SecUon  60-741.23(b)    Permitted 
Medical  Examinations  and  Inquiries 

One  commenter  suggested  that  the 
regulations  clarify  that  OFCCP  vfill 
follow  EEOC's  interpretative  guidance 
(relating  to  §  1630.14(a)  of  die  ADA 
regulations)  which  provides  that 
physical  agiUty  tests  are  not  medical 
examinations,  and  thus  may  be  given  at 
any  point  in  the  application  or 
employment  process.  OFCCP  does 
indeed  intend  to  follow  this 
interpretation.  As  stated  earlier,  the 
EEOC's  interpretative  guidance  is 
equally  applicable  vsrith  respect  to  the 
counterpart  provisions  of  this  rule,  and 
it  may  be  relied  upon  for  guidance.  See 
§60-741. 1(c)(1).  Further,  a  phrase  was 
deleted  from  the  final  rule  as  redundant. 

Section  60-74 1.23(c)    Invitation  to  Self- 
Identify 

This  paragraph  of  the  NPRM  stated 
that  the  contractor  may  invite  applicants 
and  employees  to  self-identify  as 
individuals  with  disabilities  as  specified 
in  §  60-741.42.  This  paragraph  has  been 
revised  to  reflect  changes  made  by  the 
final  rule  to  §  60-741.42  (see  discussion 
below). 

Section  60-74 1 .  23(d)    Con fi den  tiality 
and  Use  of  Medical  Information 

One  commenter  raised  the  concern 
that  the  requirement  contained  in 
proposed  §60-74 1.23(d),  that 
information  regarding  the  medical 
condition  or  history  of  an  applicant  or 
employee  be  treated  as  a  confidential 
record,  conflicts  with  an  employer's 
obligation  under  the  Railway  Labor  Act 
to  provide  such  information  to 
bargaining  representatives  under 
specified  circumstances.  OFCCP  has  not 
yet  taken  a  position  on  this  issue.  The 
EEOC  will  be  addressing  similar  issues 
under  the  ADA  in  future  Compliance 
Manual  sections  and  policy  guidance. 
OFCCP  intends  to  coordinate  its  policy 
under  section  503  relating  to  this  issue 


with  the  EEOC  at  an  appropriate  time  in 
the  future. 

Further,  to  ensure  greater 
confidentiality  OFCCP  has  narrowed  the 
scope  of  the  requirement  that 
confidential  medical  information  be 
made  available  to  Government  officials. 
As  revised,  the  ruie  provides  access  to 
Government  officials  enforcing  the  laws 
administered  by  OFCCP  (i.e.,  section 
503.  Executive  Order  11246.  and  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  (38  U.S.C.  §4212)).  and 
those  enforcing  the  ADA.  A 
corresponding  revision  has  been  made 
in  appendix  B.  which  contains  a  sample 
invitation  to  self  identify. 

Section  60-741.25    Health  Insurance, 
Life  Insurance  and  Other  Benefit  Plans 

One  commenter  recommended  that 
the  regulations  provide  additional 
clarification  regarding  permissible 
coverage  restrictions  imder  benefit 
plans.  OFCCP  intends  to  develop  future 
guidance  on  this  and  related  issues  in 
coordination  with  EEOC. 

Subsection  (a)  has  been  slightly 
revised  to  refer  to  "[a)n  insurer  *  *  *. 
or  any  agent  or  entity  that  administers 
benefit  plans  •   *   *."  The  proposal  had 
erroneously  deviated  from  the 
corresponding  ADA  provision,  using  the 
word  "contractor"  rather  than  "entity  " 

Subpart  C — Affirmative  Action 
Program 

Several  commenters  made 
observations  concerning  this  subpart  as 
a  whole.  One,  for  example, 
recommended  that  the  final  rule  clarify 
that  nondiscrimination  and  affirmative 
action  are  separate  and  distinct 
concepts,  and  that  affirmative  action 
does  not  mean  that  an  employer  is 
required  to  grant  a  preference. 
Affirmative  action  and 
nondiscrimination  are  separate,  but 
related,  concepts.  The  duty  to  undertake 
affirmative  action  subsumes  the  duty  to 
refrain  from  discrimination.  Thus,  for 
example,  a  contractor  that  is 
discriminating  is  not  fulfilling  its 
affirmative  action  obligations  to 
identify',  prevent  and  remedy 
discrimination.  OFCCP  also  wishes  to 
clarify  that  section  503  and  these 
implementing  regulations  do  not  require 
employers  to  grant  a  preference  to 
individuals  with  disabilities. 

Subpart  C  requires  covered 
contractors  to  institute  a  system  of 
proactive  measures  designed  to  ensure 
equal  emplo\Tneni  opportunity  for 
individuals  with  disabilities.  For 
example,  contractors  are  required  to 
ensure  that  their  personnel  processes 
provide  for  careful  consideration  of  the 
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job  qualifications  of  known  disabled 
individuals  (§60-741. 44Cb)); 
periodically  review  job  qualification 
standards  to  ensure  that,  to  the  extent 
they  tend  to  screen  out  qualified 
persons  with  disabihties,  such 
requirements  are  consistent  with 
business  necessity  (§60-741.44(c));  and 
take  appropriate  efforts  to  effectively 
recruit  workers  with  disabihties  (§  60- 
741.44(f)).  These  measures  do  not 
require  the  contractor  to  extend  a 
preference  for  individuals  with 
disabilities;  rather,  they  are  designed  to 
create  a  working  environment  that 
actively  welcomes  quaUfied  persons 
with  disabilities  at  all  levels  in  the 
contractor's  work  force. 

Section  60-74 1 .  40    Applicability  of  the 
Affirmative  Action  Program 
Requirement 

The  NPRM  contained  a  proposal  (in 
paragraph  (a))  to  raise  the  threshold  for 
the  application  of  the  written 
affirmative  action  program  (AAP) 
requirement  from  the  current  (§  60- 
741.5(a))  50  or  more  employees  and  a 
Government  contract  of  $50,000  or 
more,  to  150  or  more  employees  and  a 
contract  of  $150,000  or  more.  Several 
conunenters  expressed  approval  of  the 
NPRM  proposal,  one  expressed 
disapproval,  and  two  favored  a  higher 
threshold — 250  employees  and  a 
Federal  contract  of  $250,000  or  more. 
Upon  further  consideration,  OFCCP 
believes  it  is  in  the  public  interest  to 
maintain  the  threshold  requirements 
imposed  at  current  §60-741. 5(a). 
Raising  the  threshold  as  proposed 
would  remove  nearly  two  million 
workers  from  the  protection  of  a  Section 
503  affirmative  action  program.  Further, 
since  a  large  proportion  of  new  jobs  are 
created  in  companies  with  fewer  than 
150  employees,  relieving  such 
companies  from  the  affirmative  action 
program  requirement  would  have  a 
significant  impact  on  the  employment 
opportunities  of  individuals  with 
disabilities.  Finally.  OFCCP  wishes  to 
maintain  consistency  in  its  affirmative 
action  program  threshold  among  its 
three  programs,  and  that  threshold 
under  both  its  Executive  Order  11246 
program  (§§60-1. 40(a).  60-2. 1(a))  and 
38  U.S.C.  4212  program  (§60-250.5(a)) 
is  50  or  more  employees  and  a 
Government  contract  of  $50,000  or 
more.  Accordingly,  the  corresponding 
threshold  in  the  current  Section  503 
regulations  is  carried  forward  in  this 
final  rule  without  change. 

A  number  of  commenters  expressed 
concern  regarding  proposed  paragraph 
(b)  insofar  as  it  requires  contractors  to 
prepare  and  maintain  an  AAP  at  each 
establishment.  These  commenters 


asserted  that  it  would  be  overly 
burdensome  to  comply  with  this 
requirement  at  establishments  which 
employ  very  few  people.  Although  this 
paragraph,  which  is  virtually  identical 
to  current  §60-741. 5(a).  does  not  define 
"estabhshment."  OFCCP  has  applied 
that  term  flexibly  in  order  to 
accommodate  small  establishment 
issues.  The  Secretary  of  Labor's  decision 
in  OFCCP  V.  Caldwell,  Banker  and  Co., 
78-OFCCP-12  (August  14, 1987),  an 
Executive  Order  11246  case,  recognized 
that  the  term  "establishment"  generally 
means  a  physically  distinct  place  of 
business  or  location.  However,  he  also 
recognized  that  there  may  be 
circumstances  where  it  is  appropriate 
for  OFCCP  to  approve  the  grouping  of 
separate  facilities  for  AAP  purposes. 
Factors  that  may  be  relevant  include 
whether  there  is  centraUzed  authority 
for  personnel  decisions,  whether  the 
facilities  are  in  the  same  labor  market  or 
recruiting  area,  and  the  number  of 
employees  at  the  facilities.  Contractors 
may  request  that  OFCCP  approve  the 
grouping  of  particular  faciUties  for  AAP 
purposes. 

Section  60-741.42  Invitation  to  Self- 
Identify 

This  section  addresses  a  contractor's 
obligation  to  invite  applicants  and 
employees  with  disabilities  to  self- 
identify  in  order  to  benefit  from  the 
contractor's  affirmative  action  program. 
Under  the  current  regulations  (41  CFR 
60-741. 5(c)(1))  contractors  are  required 
to  invite  employees  and  appUcants  to 
self-identify.  Under  paragraph  (a)  of  the 
NPRM  contractors  would  be  permitted, 
but  not  required,  to  invite  self- 
identification.  The  final  rule  differs 
from  the  proposed  version,  and  is 
similar  to  the  current  rule,  in  that  it 
makes  the  obligation  to  extend  the 
invitation  mandatory.  The  final  rule 
takes  a  different  approach  from  the 
current  rule,  however,  in  that  it 
specifies  that  except  in  limited 
circumstances  the  invitation  is  to  be 
extended  after  an  employment  offer  has 
been  made  and  before  the  applicant 
begins  work. 

OFCCP  had  explained  in  the  preamble 
to  the  NPRM  that  it  believed  the 
invitation  to  self-identify  should  be 
permissive,  rather  than  mandatory,  in 
light  of  other  proposed  provisions 
(§§  60-741. 44(b)  and  (d))  which  provide 
comparable  protections.  However,  upon 
reconsideration.  OFCCP  believes  that 
these  provisions  (which  are  carried 
forward  in  the  final  rule)  do  not  provide 
protections  comparable  to  a  mandatory 
invitation  to  self-identify.  Sections  60- 

741.44(b)  and  (d)  are  intended  to  ensure 
that  the  contractor  will  afford 


individuals  with  a  known  disability 
proper  consideration  for  employment 
opportunities  and  reasonable 
accommodations.  In  contrast,  the 
mandatory  invitation  to  self-identify  is 
designed  to  afford  persons  whose 
disabilities  may  not  be  known  to  the 
contractor  a  full  opportimity  to  come 
forward  to  request  an  accommodation. 
Further,  the  mandatory  invitation 
ensures  that  notice  is  provided  of  the 
contractor's  obligations  with  respect  to 
individuals  with  disabilities. 
Accordingly,  the  final  rule  carries 
forward  the  mandatory  requirement 
from  the  current  regulations. 

Further,  the  proposed  permissive 
invitation  provision  was  based  in  part 
on  the  concern  that  a  mandatory 
requirement  might  result  in  inadvertent 
violations  of  the  ADA  regulatory 
prohibitions  regarding  medical  inquiries 
by  employers  subject  to  both  laws. 
Those  regulations  generally  prohibit 
inquiries  (such  as  those  required  by 
§60-741.42)  whether  an  applicant  or 
employee  is  an  individual  with  a 
disabihty  or  as  to  the  native  or  severity 
of  the  disability  but  specify  that  such 
inquiries  are  permitted  if  required  to 
satisfy  the  affirmative  action 
requirements  of  section  503  (see 
§  1630.13  of  the  ADA  regulations  and 
the  interpretative  guidance  relating  to 
S  1630.14).  At  the  time  the  NPRM  was 
published,  OFCCP  was  concerned  that  a 
contractor  might  inadvertently  extend 
the  invitation  to  workers  who  are  not 
covered  by  section  503 — and  thus,  such 
an  invitation  arguably  would  not  fall 
within  this  exception  to  the  medical 
inquiries  prohibition.  (As  is  discussed 
above,  prior  to  the  act's  amendment  by 
the  1992  legislation  only  employees 
who  were  employed  in,  or  applicants 
for,  positions  that  are  engaged  in 
carrying  out  a  Government  contract 
were  covered.)  OFCCP  believed  that  a 
permissive  invitation  would  permit  the 
contractor  to  avoid  extending  the 
invitation  where  an  applicant's  or 
employee's  coverage  under  section  503 
was  imclear.  In  view  of  the  amendment 
extending  coverage  under  the  act  to  all 
of  the  contractor's  positions,  this  issue 
no  longer  presents  a  significant  concern. 

TTie  revised  provision  is  intended  to 
comport  with  EEOC  regulations  and 
guidance  on  pre-employment  inquiries. 
Paragraph  (a)  of  the  rule  requires  the 
contractor  to  issue  the  invitation  after 
making  an  offer  of  employment  and 
before  the  applicant  begins  his  or  her 
emjrioyment  duties.  This  approach  is 
consistent  with  §  1630.14(b)  of  the 
EEOC's  regulations,  which  provides  that 
an  employer  may  require  a  medical 
inquiry  after  making  an  offer  of 
employment  to  a  job  applicant  and 


before  the  applicant  begins  his  or  her 
job  duties,  if  all  entering  employees  in 
the  same  job  category  are  subjected  to 
such  an  inquiry  regardless  of  disability. 
Inviting  an  appUcant  to  self-identify 
before  an  offer  of  employment  has  been 
made  is  permitted  only  in  two  limited 
circumstances:  If  the  invitation  is  made 
when  the  contractor  actually  is 
undertaking  affirmative  action  at  the 
pre-offer  stage;  and  if  the  invitation  is 
made  pursuant  to  a  Federal,  state  or 
local  law  requiring  affirmative  action  for 
individuals  with  disabilities.  EEOC's 
October  10, 1995,  "ADA  Enforcement 
Guidance:  Preemployment  Disability- 
Related  Questions  and  Medical 
Examinations"  authorizes  pre- 
employment  inquiries  in  these 
circumstances.  Furthermore,  in  order  to 
ensure  consistency  between  the 
requirements  of  section  503  and  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  (VEVRAA),  OFCCP  plans 
to  issue  an  Interim  Final  Rule 
conforming  the  invitation  to  self- 
identify  provision  of  VEVRAA  with  that 
in  this  rule. 

Fiulher,  the  rule  has  been  revised 
(paragraph  (b)  of  the  final  rule; 
paragraph  (a)  of  the  proposal)  to  require 
that  the  invitation  inform  the  individual 
that  the  request  to  benefit  under  the 
contractor's  affirmative  action  program 
may  be  made  immediately  or  at  any 
time  in  the  future.  This  revision  is 
intended  to  help  ensure  that  the 
individual  is  aware  that  he  or  she  is  not 
precluded  from  making  the  request  at 
any  time  in  the  futiu^  merely  because 
an  initial  request  v.'as  made  or  because 
he  or  she  failed  to  make  the  request 
immediately  in  response  to  the 
invitation.  For  example,  an  individual 
with  a  disability  simply  may  not  choose 
to  self-identify  before  beginning  work, 
but  may  wish  to  do  so  later;  after 
beginning  work  an  individual  may 
develop  a  disability;  or  a  pre-existing 
minor  disabihty  may  become  more 
severe.  Proposed  paragraph  (b),  which 
set  forth  a  similar  clarification — but  did 
not  require  that  it  be  included  in  the 
invitation  itself — has  been  omitted  in 
the  final  rule. 

Section  60-741.44  Required  Contents  of 
Affirmative  Action  Programs 

Section  60-74 1.44(a)  Policy  Statement 

Paragraph  (a)  of  the  proposal,  which 
provided  that  the  contractor  shall 
include  its  equal  opportunity  policy 
statement  in  its  affirmative  action 
program,  has  been  revised  for  clarity.  As 
revised,  this  section  states  that  the 
contractor  shall  post  the  policy 
statement  on  company  bulletin  boards, 
and  specifies  the  type  of  information 


that  should  be  included  in  the  policy 
statement — both  suggested  (relevant 
information  about  the  contractor's 
policy)  and  required  (notification  that 
the  contractor  is  obligated,  as  specified 
in  §  60-741.69,  to  refrain  from 
harassment  or  intimidation).  In  this 
part.  OFCCP  uses  the  term  "shall"  when 
material  is  mandatory  and  "should" 
when  the  material  is  encouraged  but  not 
required.  This  revision  largely  conforms 
the  provision  to  the  coiuiterpart 
Executive  Order  regulation  (41  CFR  60- 
2.20(a)).  The  notice  posting  requirement 
was  set  out  in  proposed  subpart  E 
(Ancillary  Matters)  at  §60-741.80;  that 
section  also  provided  that  the  posting 
shall  include  a  notification  regarding 
the  contractor's  obligation  to  refrain 
from  harassment  or  intimidation.  For 
the  sake  of  clarity,  the  substance  of 
these  provisions  has  been  transferred  to 
§60-741.44(a).  (Proposed  §§60-741.81 
through  60-741.85  have  been 
redesignated  as  §§  60-741.80  through 
60-741.84.  respectively.)  OFCCP 
believes  that  the  revisions  establishing 
suggested  guidance  on  the  contents  of 
equal  opportunity  notices,  will  simplify 
the  process  of  preparing  such  notices. 
Additionally,  as  discussed  in 
connection  with  §60-741. 5(a).  the  final 
rule  revises  this  section  to  require  the 
contractor  to  ensure  that  applicants  and 
employees  with  disabilities  are 
informed  of  the  contents  of  the  pblicy 
statement. 

Section  60-741. 44(d)  Reasonable 
Accommodation  to  Physical  and  Mental 
Limitations 

A  few  commenters  objected  to 
paragraph  (d)  of  the  proposal  insofar  as 
it  provides  that  where  an  employee  with 
a  known  disability  is  having  difficulty 
performing  his  or  her  job,  the  contractor 
shall  confidentially  inquire  whether  the 
employee  is  in  need  of  a  reasonable 
accommodation.  The  preamble  to  the 
proposal  stated  that  the  contractor  is 
required  to  make  the  inquiry  only  in 
situations  where  it  is  reasonable  to 
conclude  that  a  performance  problem 
may  be  related  to  a  disability.  These 
commenters  asserted  that  it  may  be 
difficult  to  determine  with  certainly 
whether  the  employee's  performance 
problem  is  the  result  of  a  disability. 
Consequently,  the  commenters  argued, 
the  requirement  may  compel  some 
contractors  to  make  potentially 
offensive  inquiries  regarding  needed 
accommodations  (i.e.,  inquiries  based 
on  unfounded  and  stereotypical 
assumptions). 

In  order  to  address  this  concern, 
paragraph  (d)  has  been  revised  in  the 
final  rule  to  require  the  contractor  to 
make  an  initial  inquiry  as  to  whether 


the  performance  problem  has  any 
connection  to  the  employee's  disabihty. 
and  that  a  second  inquiry'  about  needed 
accommodations  only  be  made  where 
the  individual  indicates  that  the 
problem  does  have  such  a  connection. 
Moreover,  paragraph  (d)  has  been 
revised  to  require  the  contractor  to  make 
the  initial  inquiry  only  where  the 
employee  is  having  significant  difficulty 
performing  the  job  and  it  is  reasonable 
to  conclude  that  the  performance 
problem  may  be  related  to  the  known 
disabihty. 

The  revision  requiring  the  contractor 
to  make  the  initial  inquiry  only  where 
the  employee  is  having  a  significant  job 
performance  problem  is  intended  to 
minimize  the  burden  placed  on  the 
contractor  while  also  helping  to  ensure 
that  the  accommodation  issue  is  fully 
explored  by  both  the  employee  and  the 
contractor  before  the  employee  may  be 
subject  to  adverse  action. 

One  commenter  suggested  that,  rather 
than  imposing  a  requirement  on 
contractors  to  inquire  about  the  need  for 
a  reasonable  accommodation  where  an 
individual  with  a  known  disability  is 
having  a  job  performance  problem, 
OFCCP  should  encourage  contractors  to 
ensure  that  individuals  with  disabilities 
are  aware  of  their  rights  under  section 
503,  including  their  right  to  request  a 
reasonable  accommodation.  The 
difficulty  with  this  approach  is  that, 
notwithstanding  a  contractors  efforts  to 
disseminate  this  information,  some 
individuals  with  disabilities  may 
remain  unaware  of  their  right  to  request 
a  reasonable  accommodation.  Moreover, 
many  individuals  with  disabilities  may 
not  perceive  the  need  for  an 
accommodation  (for  instance,  a  person 
with  narcolepsy  might  fail  to  recognize 
the  fact  that  his  or  her  disability  is  so 
severe  as  to  interfere  with  the 
performance  of  the  job). 

Section  60-74 1.44[f)    External 
Dissemination  of  Policy,  Outreach  and 
Positive  Recruitment 

Some  commenters  xiewed  paragraph 
(f)  as  imposing  too  many  burdensome 
requirements  OFCCP  disagrees 
Proposed  paragraph  (f).  which  is 
generally  consistent  with  current  §  60- 
741.6(f),  does  not  impose  any  new 
appreciable  obligations.  It  simply 
specifies  that  a  contractor  is  required  to 
engage  in  such  outreach  and 
recruitment  activities — as  appropriate  to 
its  circumstances  (such  as  size, 
resources,  and  the  adequacy  of  current 
procedures) — that  are  reasonably 
designed  to  effectively  recruit  qualified 
individuals  with  disabilities.  The 
methods  for  doing  so  that  are  specified 
in  paragraphs  (0(1)  through  (f)(7)  are 
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suggested,  rather  than  mandatory.  This 
provision  is  carried  forward  in  the  final 
rule  without  change. 

Section  60-741.60    Compliance 
Reviews 

OFCCP  did  not  receive  any  comments 
during  the  comment  period  regarding 
the  proposed  provision  relating  to 
compliance  reviews.  However, 
questions  subsequently  have  arisen 
regarding  whether  this  provision  gives 
OFCCP  new  authority  to  conduct 
reviews  or  simply  clarifies  existing 
authority  under  section  503  and  the 
present  regulations.  This  provision 
simply  retdffirms  more  clearly  OFCCP's 
existing  authority  under  the  act  and  the 
regulations  (see  current  §60-741.25)  to 
conduct  compliance  reviews  to  evaluate 
contractors'  compliance  with  the  law. 

Section  60-741.61     Complaint 
Procedures 

Section  60-741.61(b)    Place  and  Time 
of  Filing 

OFCCP's  paragraph  (b)  proposal  to 
extend  the  current  180  day  complaint 
filing  period  to  300  days  is  adopted  in 
this  final  rule.  The  final  rule  provides  a 
uniform  national  standard  which  will 
not  be  shorter  than  the  complaint  filing 
period  under  the  ADA.  Section  107(a)  of 
the  ADA,  which  incorporates  the  • 
procedural  requirements  of  section  706 
of  title  VII,  requires  the  EEOC  to  defer 
for  60  days  to  State  or  local  agency 
processing  of  an  ADA  complaint  if  a 
State  or  local  law  prohibits  the 
employment  practice  alleged  to  be 
unlawful,  and  the  agency  is  authorized 
to  grant  or  seek  relief.  In  such 
jurisdictions,  an  ADA  complaint  may  be 
filed  with  the  EEOC  writhin  30  days  of 
the  conclusion  of  the  State  or  local 
agency  processing  or  within  300  days  of 
-  the  date  of  the  alleged  violation, 
whichever  occurs  earlier.  However, 
where  there  is  no  deferral  (no  State  or 
local  law  prohibits  the  employment 
practice  at  issue,  or  no  State  or  local 
agency  is  authorized  to  grant  or  seek 
relief),  an  ADA  complaint  must  be  filed 
with  the  EEOC  within  180  days  of  the 
alleged  violation. 

The  proposed  300  day  filing  period 
under  section  503  thus  ensured  that  in 
deferral  jurisdictions  a  complaint 
covered  by  both  section  503  and  the 
ADA  would  be  timely  under  both 
statutes.  As  discussed  in  the  preamble 
to  the  NPRM.  however,  the  300  day 
section  503  period  also  would  mean  that 
in  nondeferral  jurisdictions  complaints 
covered  by  both  statutes  and  filed 
between  181  and  300  days  of  the  alleged 
violation  would  be  timely  under  section 
503  but  not  under  ADA.  In  such  cases. 


the  complainant  would  lose  rights 
unique  to  ADA  (such  as  the  private  right 
to  file  a  law  suit). 

Some  commenters  objected  to  a 
blanket  300  day  period  because 
witnesses  may  not  still  be  available,  and 
if  available,  may  no  longer  have  a  fresh 
recollection  of  pertinent  events — 
particularly  in  the  construction 
industry,  where  many  projects  are 
completed  within  300  days.  However, 
inasmuch  as  the  ADA  300  day  filing 
period  in  deferral  jurisdictions  is  a 
statutory  requirement  (as  it  has  been 
under  title  VII).  contractors  would 
encounter  any  such  problem  imder  the 
ADA  irrespective  of  the  time  period 
adopted  under  section  503. 

Another  conunenter  objected  to  the 
proposal  because,  in  its  view,  the  300 
day  period  was  developed  for  the 
convenience  of  thestates  rather  than  the 
Federal  enforcement  agencies,  and  thus 
it  offers  no  support  for  extension  of  the 
filing  period  under  section  503. 
However.  OFCCP  does  not  rely  on  the 
ADA  filing  period  as  legal  support  for 
extending  the  section  503  period  to  300 
days.  Rather.  OFCCP's  decision  to 
extend  the  period  is  based  upon  a  desire 
to  establish  a  uniform  national  standard 
which  will  be  at  least  as  long  as  the 
complaint  filing  period  under  the  ADA. 
Because  no  frequently  updated  list  of 
deferral  jurisdictions  is  published  and 
readily  available,  complainants  and 
contractors  may  not  know  whether  they 
are  in  a  deferral  jurisdiction.  Therefore, 
a  uniform  national  standard  will  resuh 
in  ease  of  administration  and  public 
certainty  regarding  the  filing  deadline. 

Section  60-741.61(c)(2l    Contents  of 
Complaints— Third  Party  Complaints 

Five  conmienters  objected  to  this 
paragraph,  which  provides  in  part  that 
a  complaint  filed  by  an  authorized 
representative  need  not  identify  by 
name  the  person  on  whose  behalf  the 
complaint  is  filed.  The  purpose  of  this 
provision,  which  is  derived  from  the 
analogous  ADA  regulation  (29  CFR 
1601.7(a)).  is  to  help  prevent  retaliation 
against  persons  seeking  to  exercise  their 
rights  under  the  act.  The  commenters 
asserted  that  in  some  cases  contractors 
would  have  difficulty  responding  to  the 
allegations  of  a  complaint  without 
knowing  the  identity  of  the  person  on 
whose  behalf  it  is  filed.  OFCCP  wishes 
to  emphasize  that  in  many  cases  it 
would  not  be  necessary  to  disclose  the 
individual's  identity  to  enable  the 
contractor  to  respond  effectively.  For 
example,  where  the  complaint  alleges  a 
broad  contractor  policy  or  practice  (such 
as  the  rejection  of  all  applicants  who 
have  had  a  back  injury  or  the  use  of  an 
apphcation  form  that  requests  pre-offer 


medical  information),  the  contractor 
will  be  able  to  respond  fully  without 
knowing  the  name  of  the  person(s)  on 
whose  behalf  the  compleunt  was  filed. 
However,  OFCCP  acknowledges  that 
where  the  complaint  involves  practices 
with  limited  applicability  (such  as  a 
failure  to  provide  reasonable 
accommodation  for  a  specific  disability 
in  a  specific  job),  it  may  not  be  possible 
to  protect  the  individual's 
confidentiality.  Therefore,  the  final  rule 
reflects  that  confidentiality  will  be 
protected  where  possible,  given  the  facts 
and  circumstances  in  the  complaint. 

Additionally,  the  proposal  stated  that 
"during  the  investigation"  of  a  third- 
party  complaint  OFCCP  shall  verify  the 
authorization  of  the  complaint  by  the 
person  on  whose  behalf  the  complaint  is 
made.  The  phrase  "during  the 
investigation"  is  omitted  in  the  final 
rule.  This  revision  is  intended  to  permit 
OFCCP  to  verify  the  complaint's 
authorization  at  an  earlier  stage  of  its 
processing  of  the  complaint — that  is, 
before  the  contractor  is  provided  notice 
that  the  complaint  has  been  filed. 


Section  60-741.61(f)    Resolution  of 
Matters 

Paragraph  (f)(1)  has  been  revised  to 
clarify  that  the  notification  required 
thereimder  shall  be  provided  to  the 
contractor  as  well  as  to  the  complainant. 
This  reflects  current  OFCCP  practice. 

Section  60-741.66    Sanctions  and 

Penalties 

Section  60-741. 66(c)    Debarment 

The  proposed  paragraph  authorizes 
OFCCP  to  impose  fixed-term 
debarments.  A  few  commenters  objected 
to  the  fixed-term  debarment  concept. 
These  commenters  were  concerned  that 
fixed-term  debarment  is  too  harsh  a 
measure,  especially  if  it  is  used  in 
response  to  what  the  commenters 
termed  "paper"  violations,  that  is. 
violations  of  recordkeeping  or 
affirmative  action  requirements  which 
do  not  involve  discrimination.  OFCCP 
does  not  view  fixed-term  debarments  as 
too  harsh  a  measure,  and  OFCCP  does 
not  intend  to  seek  a  fixed  term 
debarment  for  minor,  technical 
violations  of  the  law.  Explicit  regulatory 
authority  to  impose  debarment  for  a 
minimum  fixed-term  is  necessary  to 
ensure  the  continued  future  compbance 
of  some  contractors. 

OFCCP  believes  the  fixed-term 
debarment  sanction  will  be  particularly 
effective  in  encouraging  compliance 
among  the  recalcitrant  contractors  who 
repeatedly  break  their  promises  of 
future  compliance  with  respect  to 
affirmative  action  and  recordkeeping 


requirements.  OFCCP  views  affirmative 
action  and  recordkeeping  requirements 
as  fundamental  to  section  503 
compliance.  These  requirements 
provide  the  foundation  for  the 
contractor's  affirmative  action  efforts 
and  provide  the  basis  for  monitoring  the 
contractor's  compliance  by  both  the 
contractor  and  OFCCP. 

The  current  regulations  (at  §  60- 
741.50)  require  a  showing  that  a 
debarred  contractor  will  carry  out 
employment  policies  and  practices  in 
compliance  with  section  503  and  its 
regulations  as  one  of  the  conditions  of 
reinstatement.  OFCCP  has  traditionally 
accepted  a  contractor's  promise  of 
future  compliance  as  sufficient  to  meet 
this  requirement.  Unfortunately,  OFCCP 
has  fouiid  that,  for  some  contractors,  a 
promise  is  not  enough.  The  sanction  of 
debarment  for  a  fixed-term  of  not  less 
than  six  months  but  no  more  than  three 
years  establishes  a  minimum  trial 
period  during  which  a  contractor  can 
demonstrate  its  commitment  and  ability 
to  establish  personnel  practices  that  will 
ensure  continuing  compliance  with  its 
section  503  obligations.  See,  e.g.. 
OFCCP  V.  Disposable  Safety  Wear.  92- 
OFC-11  (Decision  and  Final 
Administrative  Order  of  the  Secretary  of 
Labor.  September  29. 1992).  The  express 
recognition  of  fixed-term  debarment  in 
the  regulations  is  designed  to  put 
contractors  on  notice  that  an  empty 
promise  of  future  compliance  will  not 
be  a  sufficient  premise  for  continued 
contracting  with  the  Federal 
Government.  Express  regulatory 
recognition  of  the  sanction  of  fixed-term 
debarment  will  strengthen  the  section 
503  enforcement  scheme  by  deterring 
contractors  from  engaging  in  violations 
"based  on  a  cold  weighing  of  the  costs 
and  benefits  of  noncompliance."  Janik 
Pacing  &■  Construction  v.  Brock.  828 
F.2d  84  (Zd  Cir.  1987) 

Accordingly,  OFCCP  has  determined 
to  retain  in  this  final  rule  the  authority 
to  impose  fixed-term  debarments. 
However,  after  further  consideration. 
OFCCP  has  decided  to  remove  reference 
to  willful  or  aggravated  from  the  fixed- 
term  debarment  provision  Although  a 
few  commenters  expressed  concern  that 
the  proposal  would  fail  to  provide 
sufficient  guidance  as  to  the  types  of 
violations  that  would  trigger  the 
sanction,  OFCCP  believes  that  it  is 
neither  practicable  nor  necessary  to 
precisely  define  the  types  of  violations 
for  which  it  would  impose  a  fixed-term 
debarment,  and  declines  to  do  so. 
Rather,  OFCCP  will  retain  discretion  to 
make  determinations  on  a  case-by-case 
basis.  In  making  such  determinations. 
OFCCP  will  consider,  among  other 
factors,  the  severity  of  the  violation, 


whether  the  violation  can  be  fully 
remedied  in  the  absence  of  a  fixed-term 
debarment  and  the  contractor's 
compliance  history. 

Section  60-741.69    Intimidation  and 
Interference 

One  commenter  objected  to  the 
references  to  state  and  local  laws  in 
paragraph  (a)  as  exceeding  OFCCP's 
jurisdiction.  The  objective  of  this 
provision  is  not,  as  the  commenter 
suggests,  to  enforce  a  state  or  local  law, 
but  to  proscribe  activities  which 
interfere  with  a  person's  exercise  of  his 
or  her  rights  imder  a  state  or  local  law. 
OFCCP  may  seek  the  same  range  of 
sanctions  for  a  violation  of  this 
provision  (such  as  debarment  and/or 
back  pay)  as  it  does  for  other  violations 
of  section  503. 

Section  60-74 1 .  BO    Posting  of  Notices 
(Proposed) 

As  discussed  in  connection  with  §  60- 
741.44(a),  proposed  §60-741.80  is  net 
carried  forward  in  the  final  rule. 
Subsequent  sections  have  been 
redesignated  accordingly 

Section  60-74 1 .  6C    Recordkeeping 

Section  60-7 41. 80(a)    General 
Requirements 

A  number  of  commenters  raised 
concerns  regarding  paragraph  (a)  of  this 
section.  This  paragraph  revises  the 
current  record  retention  obligation — 
which  at  §  60-741. 52(a)  provides  that 
contractors  are  required  to  maintain  for 
one  year  records  relating  to  complaints 
against  the  contractor — by  making  it 
applicable  to  any  personnel  or 
employment  record  made  or  kept  by  the 
contractor.  This  revision  conforms  the 
obligation  to  the  analogous  requirement 
under  EEOC's  recordkeeping  regulations 
(29  CFR  1602.14(a))  iss-ued  pursuant  to 
title  VII  and  the  ADA  Paragraph  (a)  also 
specifies  that  when  a  contractor  has 
been  notified  that  a  complaint  has  been 
filed,  that  a  compliance  review  has  been 
initiaiod  or  that  an  enforcement  action 
has  commenced,  the  contractor  shall 
preser\e  all  relevant  personnel  records 
until  the  final  disposition  of  the  action 
Again,  this  requirement  parallels  the 
corresponding  EEOC  regulation  issued 
pursuant  to  title  \^I  and  the  ADA. 

Paragraph  (a)  of  the  final  rule  varies 
slightly  from  the  corresponding 
proxision  contained  in  the  NPRM  The 
final  rule  does  not  carry  forward  the 
reference  to  records  regarding  coverage 
determinations  contained  in  the 
provision's  fisting  of  examples  of  the 
types  of  records  that  must  be  preserved, 
inasmuch  as  contractors  are  no  longer 
required  to  make  such  coverage 
determinations  (see  discussion 


regarding  §60-741. 4(a)(2))  Further,  ihs 
recordkeeping  obligation  in  the  finsl 
rule  remains  at  one  year  for  smaller 
contractors,  instead  of  being  increased 
to  two  years  for  all  contractors  as  had 
been  proposed.  In  order  to  provide 
regulatory  reUef  for  smaller  contractors, 
only  contractors  that  have  150  or  mnrp 
employees  and  a  Government  contract 
of  5150,000  or  more  are  required  to 
maintain  records  for  two  years. 

One  commenter  was  concerned  that 
paragraph  (a)  unjustifiably  expands  the 
types  of  records  that  must  t»e  kept 
beyond  th'^se  required  by  EEOC.  This 
concern  is  misplaced  and  was 
apparendy  based  on  the  foct  that  the 
listing  in  paragraph  (a)  of  examples  of 
the  types  of  personnel  records  that  mus* 
be  maintained  vanes  somewhat  from  the 
corresponding  listing  contained  in  the 
EEOC  regulation.  OFCCP  intends  that 
this  requirement  apply  to  the  same 
records  as  does  the  EEOC  regulation — 
that  is,  to  any  personnel  or  employment 
record  made  or  kept  by  the  employer 

A  number  of  commenters  obiected  to 
the  extension  of  the  retention  period  on 
the  grounds  that  it  is  inconsistent  with 
the  one-year  retention  period  under 
EEOCs  regulations  applicable  to  title 
VII  and  the  ADA.  Some  commenters 
objected  that  it  would  impose 
unreasonable  record  storage  burden^  on 
large  companies  that  have  many 
thousands  of  applicants  and  employeej. 
and  others  stated  that  U  would  burden 
small  and  medium  size  contrartorv  that 
have  fewer  personnel  dtpartment 
reso'orces.  lucludinc  small  constrattior. 
firms  that  ha'e  a  faud  worKforce  and 
high  turnover  With  respect  t^  the  first 
concern  the  longer  retention  period  ?f 
justified  by  differences  betw'>en  the 
enforcerueni  activities  of  OFCCP  and 
EEOC  As  expirtinL'O  in  the  ptiprsai.  a 
two  year  retentiun  period  pro'.-ides 
greater  assuiance  Lr.dt  rfc!c\ant  rt:rcrd& 
wTil  be  availablB  during  GFCLP 
compliant  rev.p-.vs  (durink  whi.-:^  the 
&f,ency  generally  reviews  emplovTrie't 
practice-i  aiid  activity  going  bac*:  iwo 
years).  In  contiis-*.  EFOCs  t r/cn ement 
of  title  \Ti  and  the  .ADA  is  trif-v?n»d 
exclusively  by  charges — wh,^h  n:ust  b« 
filed  within  180  days  (or.  in  deferral 
jorisdictions.  300  days]  of  a.i  alleged 
violation.  Thus.  EEOiCs  one  v*ar 
retention  period  is  adequa't  to  ensurt 
tliat  relevant  records  are  not  discarde.t'' 
before  the  expiration  of  the  filing 
period 

Turning  tn  the  second  concern. 
OFCCP  behe\  e?  that  overall  there  wil! 
hf  only  a  minimal  increase  in  burden 
imp>osed  on  the  larger  contractors  as  a 
result  of  the  extended  record  retention 
period  (EEOC  reached  a  similar 
conclusion  in  1991  {st-e  56  FF  3.S"53 
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(July  26,  1991))  when  it  doubled  its 
existing  six-month  retention  penod 
under  title  VII  to  one  year — an 
obligation  that  applies  to  a  significantly 
larger  universe  of  employers  than  does 
the  obligation  under  .section  503,  which 
applies  only  to  contractors  that  have  150 
or  more  employees  and  a  Government 
contract  of  $150,000  or  more.)  Many 
large  employers,  and  some  small 
employers  as  well,  are  increasingly 
maintaining  electronic  records.  Where 
this  is  the  case,  compliance  with  the 
requirement  will  impose  little  or  no 
additional  burden.  Moreover,  the 
decision  to  reduce  the  record  retention 
period  for  small  contractors  to  one 
year — the  same  period  required  by 
EEOC — will  provide  relief  to  small 
companies  that  are  less  hkely  to 
maintain  electronic  records. 


Section  60-74 1.80(b) 
Preserve  Records 


Failure  to 


UMI 


Proposed  paragraph  (b)  provided  in 
part  that  where  a  contractor  has 
(destroyed  or  failed  to  preserve  the 
records  that  it  is  required  to  preserve 
under  paragraph  (a),  there  shall  be  a 
presumption  tliat  such  records  would 
have  been  unfavorable  to  the  contractor. 
However,  proposed  paragraph  (b) 
contained  a  proviso  which  stated  that 
the  presumption  shall  not  apply  where 
the  contractor  shows  that  the 
destruction  or  failure  to  preserve 
records  results  from  circumstances  that 
are  outside  of  its  control.  A  number  of 
conunenters  objected  to  this  adverse 
inference  provision  on  the  grounds  that 
it  would  deny  due  process  and  would 
be  unduly  harsh,  especially,  they 
asserted,  because  records  are  frequently 
misplaced  or  destroyed  inadvertently 
through  clerical  error.  One  commenter 
requested  that  OFCCP  clarify  that  the 
failure  to  preserve  records  must  be 
willful. 

OFCCP  beheves  that  this  requirement 
is  necessary  to  prevent  OFCCP's 
compliance  monitoring  and 
enforcement  efforts  from  being 
frustrated  by  the  destruction  or  failure 
to  preserve  records.  OFCCP  intends  to 
invoke  the  presumption  selectively 
where  the  facts  warrant  (and  reserves 
the  right  to  do  so,  when  warranted,  even 
in  cases  where  the  contractor  claims  but 
cannot  substantiate  that  the  destruction 
or  failure  to  preserve  records  was 
inadvertent).  In  recognition  of  this 
discretionary  approach,  the  final  rule 
revises  this  section  to  state  that  the 
presumption  "may"  be  invoked. 
Contractors  will  have  a  full  opportunity 
to  submit  evidence  to  rebut  the 
inference. 


Section  60-74 1.80(c) 

The  final  rule  changes  the  effective 
date  of  this  section  from  the  proposed 
30  days  after  the  date  of  publication  to 
120  days  after  the  date  of  publication. 
This  change  in  the  effective  date  is  due 
to  amendments  that  altered  the 
requirements  of  the  Paperwork 
Reduction  Act  after  OFCCP  published 
the  NPRM.  OFCCP  anticipates  obtaining 
and  publishing  an  OMB  control  number 
during  the  120  day  period. 

Section  60-741.82    Labor 
Organizations  and  Recruiting  and 
Training  Agencies 

One  commenter  expressed  concern 
that  this  section  may  authorize  OFCCP 
to  compel  the  parties  to  a  collective 
bargaining  agreement  to  make 
modifications  to  the  agreement.  The 
commenter  contended  that  such  a 
position  may  be  inconsistent  with  that 
of  the  EEOC  under  its  regulations 
implementing  the  ADA.  Section  60- 
741.82  does  not  make  any  substantive 
changes  to  the  section  503  regulation 
that  it  replaces,  and  that  regulation  has 
h»een  in  effect  since  the  first  section  503 
regulations  were  promulgated  in  1976. 
Moreover,  the  regulation  parallels  an 
Executive  Order  11246  regulation  (§60- 
1.9)  that  has  been  in  effect  since  1968. 
Section  60-741.82  does  not  on  its  face 
require  such  modifications  to  collective 
bargaining  agreements,  and  OFCCP 
normally  does  not  have  jurisdiction  over 
the  union. 

The  EEOC  will  be  addressing  various 
issues  under  the  ADA  related  to 
collective  bargaining  agreements  in 
future  Compliance  Manual  sections  and 
poUcy  guidance.  OFCCP,  to  the  extent 
possible,  intends  to  coordinate  its  policy 
under  section  503  relating  to  collective 
bargaining  agreements  with  the  EEOC  at 
an  appropriate  time  in  the  future. 

Section  60-74 1 .84    Effective  Date 

The  final  rule  was  modified  slightly  to 
clarify  that  contractors  presently 
holding  Government  contracts  are 
required  to  update  their  affirmative 
action  programs  within  120  days  of  the 
effective  date  of  these  regulations  only 
as  required  to  comply  with  the  changes 
made  by  the  final  rule.  A  complete 
annual  updating  of  the  programs  is  not 
required  within  120  days.  The  proposal 
also  had  stated  that  the  effective  date 
would  be  30  days  after  publication. 
However,  OFCCP  must  display  a  valid 
OMB  control  number  before  the 
recordkeeping  provisions  in  the  final 
rule  can  become  effective.  Therefore,  the 
effective  date  of  the  rule  will  be  when 
OFCCP  publishes  the  OMB  control 
number  in  the  Federal  Register,  which 


OFCCP  anticipates  will  be  between  90 
and  120  days  after  publication  of  this 
final  rule. 

Appendix  D  to  Part  60-741 — Guidelines 
Regarding  Positions  Engaged  in 
Carrying  Out  a  Contract  (Proposed  as 
Appendix  A) 

Proposed  appendix  A  was  included  in 
the  NPRM  to  provide  guidance  on  the 
application  of  proposed  §  60- 
741 .4(a)(2)(i)(A)— prong  A  of  the 
regulatory  test  for  determining  which  of 
the  contractor's  positions  are  engaged  in 
"carrying  out"  a  Government  contract — 
and  to  assist  contractors  in  making  the 
coverage  determinations  required  under 
proposed  §60- 741. 4(a)(2)(iii)  (see 
discussion  regarding  §60-741. 4(a)(2) 
above).  As  noted  above,  as  a  result  of  an 
amendment  to  section  503,  the  issue 
whether  the  contractor's  positions  were 
engaged  in  carrying  out  a  Government 
contract  is  relevant  only  with  respect  to 
the  contractor's  employment  decisions 
and  practices  which  occurred  before 
October  29.  1992.  On  that  date,  the  act. 
which  had  applied  only  insofar  as  the 
contractor  was  employing  persons  to 
carry  out  a  contract,  was  amended  to 
extend  coverage  thereunder  to  all  of  the 
contractor's  positions — irrespective  of 
their  relation  to  the  contract. 
Consequently,  the  proposed  coverage 
determination  requirement,  which  was 
intended  to  be  applied  prospectively  to 
define  the  scope  of  the  contractor's 
obligations  under  section  503.  is 
omitted  from  the  final  rule  as 
unnecessary.  OFCCP  has  nevertheless 
determined  to  retain  the  appendix  in  the 
final  rule  to  provide  guidance  on  its 
poUcy  relating  to  coverage  with  respect 
to  the  contractor's  employment 
decisions  and  practices  occurring  before 
the  act's  amendment,  and  has  revised 
the  appendix  to  make  this  clarification. 

This  appendix  still  has  practical 
utiUty  because,  as  noted  above,  there  are 
a  number  of  pending  section  503 
complaints  involving  alleged  violations 
of  the  act  which  occurred  before  the 
amendment.  Moreover,  it  is  OFCCP's 
general  practice  during  its  compUance 
reviews  to  examine  the  contractor's 
employment  practices  dating  back  two 
years  immediately  preceding  the 
compliance  review  and,  as  applicable, 
to  assess  UabiUty  for  violations 
occurring  during  that  period.  Once  all 
matters  involving  employment  practices 
and  decisions  occurring  before  October 
29,  1992,  are  finally  resolved,  OFCCP 
will  withdraw  this  appendix.  In  order  to 
preserve  the  continuity  of  the  letter 
designations  for  the  appendices  to  the 
regulations  at  the  time  of  the 
withdrawal,  proposed  appendix  A  has 
been  redesignated  as  appendix  D,  and 


proposed  appendices  B,  C,  and  D  have 
been  redesignated  as  appendices  A,  B 
and  C,  respectively. 

Proposed  appendix  A  stated  that  a 
contract  is  not  deemed  covered  unless, 
among  other  things,  it  i^  performed 
within  the  United  States.  This  statement 
is  omitted  from  the  final  rule  to  reflect 
the  revision  to  §  60-741. 1(b)  (see 
discussion  above).  Also,  the  paragraphs 
of  the  appendix  have  been  numbered  for 
ease  of  reference. 

Appendix  A  to  Part  60-741— Guidelines 
on  a  Contractor's  Duty  To  Provide 
Reasonable  Accommodation  (Proposed 
as  Appendix  B) 

The  discussions  of  §§  60-741.42  and 
741.44(d)  contained  in  paragraph  2  of 
proposed  appendix  B  have  been  revised 
to  reflect  the  revisions  to  those  sections 
in  the  final  rule  (see  discussion  above 
regarding  those  sections).  Additionally, 
the  appendix  has  been  renamed,  and  a 
paragraph  of  introductory  text  has  been 
added,  to  clarify  the  differences  between 
reasonable  accommodation  and 
affirmeitive  action  under  section  503.  As 
discussed  above,  this  final  rule 
redesignates  this  appendix  as  appendix 
A. 

Appendix  B  to  Part  60-741 — Invitation 
to  Self-Identify  (Proposed  as  Appendix 

C) 

Paragraph  1  has  twen  revised  to 
incorporate  a  clarification  that  the 
individual  may  make  a  request — 
immediately  in  response  to  llie 
invitation  or  at  any  time  in  the  fut;ire — 
to  benefit  under  the  contractor's 
affirmative  artion  program  (see 
discussion  above  regarding  §  60- 
741.42).  As  discussed  above,  this  final 
rule  redesignates  this  appendix  as 
appendix  B.  The  appendix  is  renamed 
to  clarify  that  it  is  a  "sample"  invitation. 
Finally,  a  note  has  been  added  at  the 
beginning  of  the  appendix  to  state  that 
wher  the  invitation  to  self-identify  is 
bei.njj  extended  prior  to  an  offrr  of 
emp'uvment,  sample  text  relating  to 
ident'turafion  of  reasonable 
accommodations  should  be  omitt^'d. 
This  will  avoid  a  conP.ict  with  the 
EEOC'b  A.DA  Guidani,e.  vv'hich  gensraiiy 
precludes  asking  l  job  applicant  (prior 
to  a  job  offer  being  made)  about 
potential  reasonable  accnmmodation? 

Appendix  C  to  Part  60-741— Review  of 
Personnel  Processes  (Proposed  as 
Appendix  D) 

As  discussed  above,  this  final  rule 
rpdosigr.ates  this  appendix  as  appendix 


Regulatory  Procedures 

Executjve  Order  12866 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  This  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  been 
reviewed  by  OMB.  This  rule  does  not 
meet  the  criteria  of  section  3(f)(1)  of 
Executive  Order  12866  and  therefore  the 
information  enumerated  in  section 
6(a)(3)(C)  of  that  Order  is  not  required. 

Regulatory  Flexibility  Act 

The  final  rule  clarifies  existing 
requirements  for  Federal  contractors.  In 
view  of  this  fact  and  because  the  final 
rule  does  not  substantively  change 
existing  obligations  for  Federal 
contractors,  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  business 
entities.  The  Secretary  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  this 
effect.  Therefore,  a  regulatory  flexibility 
analysis  under  the  Regulatory 
FlexibiUty  Act  is  not  required. 

Unfunded  Mandates  Refom\  Act 

This  final  rule  does  not  include  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year 

Paperwork  Reduction  Act 

This  final  rule  establishes  new 
recordkeeping  provisions  that  did  not 
previously  exist.  The  rule  extt^nds  th>' 
current  one-year  record  retention  period 
to  two  years  for  those  larger  contractors 
that  have  150  or  more  employees  and  a 
Government  contract  of  $150,000  or 
more,  and  it  makes  this  tctentiun 
obligation  applicable  to  a  broader  rdnpe 
of  records.  It  requires  that,  for  purposes 
of  confidentiality,  infcrmation  obtained 
by  contractors  regarding  the  medical 
condition  or  histor\  of  anv  applicant  or 
employee  be  collected  and  maintained 
on  separate  forms  and  in  separate 
medical  files.  Lastly,  it  requires 
contractors  to  maintain  a  separate  file 
regarding  applicants  who  have, 
identified  themselves  as  individuals 
\^^th  disabilities. 

The  NPRM  projected  an  increase  of 
1.1  million  paper kvork  burden  hours 
dS.^ocMted  with  contractors  detprmnune 
which  positions  carry  out  Government 
contracts.  As  discussed  above,  the  1992 
legiL^lduon,  by  striking  this  jurisaictional 
limitation  from  Section  503.  eliminates 
the  need  fur  contractors  to  determine 
which  positions  are  covered  Therefore 
contractors  will  not  nrod  to  incur  the 


estimated  1.1  million  paperwork  burden 
hours  mentioned  in  the  proposal.  As 
stated  in  the  NPRM.  OFCCP  doe?  not 
believe  the  other  recordkeeping 
requirements  created  by  this  rule  will 
result  in  a  net  increase  in  burden  hours 
as  compared  to  the  current  regulation. 
These  recordkeeping  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  OFCCP  solicits 
comments  concerning  these 
recordkeeping  requirements  to:  (i) 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility ,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techjivques  or 
other  forms  of  infonnation  technologv", 
e.g.,  permitting  electronic  subr.nssion  of 
responses. 

Written  comments  on  the 
recordkeeping  req airenienls  should  be 
sent  to  loe  N.  Kenne(]\ .  Depi.t\  Direcio;. 
OFCCP,  Room  C-3325.  ZOO  Consiiiution 
Ave.,  N.W  .  Washington.  D  C  20211")  To 
be  assured  of  coi;sideration,  coinments 
must  be  in  writing  and  must  t>e  re-ceix  fd 
on  or  befon'  luly  1 .  Ifi96  .\s  a 
convenience  tn  ccmmenters.  OFCCF 
will  accept  public  comments 
tran'^mitted  by  facsimile  (FAX)  machiiie. 
The  telephone  number  of  the  F.^X 
receiver  is  (202)  219-ei95  To  At^cre 
access  to  the  F\X  equipment,  ordv 
pv.biic  comments  of  six  or  fewtr  pates 
will  be  a<:cep!ed  \  ie  F.\X  transmin>il. 
Receipts  of  FAX  iransir.itals  ui]l  not  be 
ackrov.-if^dged.  evcep'  that  ♦be  sender 
ma\'  request  ronfirinaticn  of  receipt  by 
calling  OFCCP  dt  (20:'  2!<i-?430 
(voice).  ll8ro)  32C.-2'iT7  iTDD) 

These  nev^-  recordkeejjiag 
requiremcrits  are  not  effectiv?  until 
OFCCP  djspia\s  a  rur-Tntly  valul  OMf. 
control  number.  L'por.  receipt  of  that 
number,  which  OFCCP  anticipato  will 
take  bptwep.i  90  SuA  :20  d.-^vi.  OFCCF 
will  publish  a  d<x:ument  in  the  Feviora! 
Register. 

List  of  Subjects  ;r.  -41  CTR  P-rl  60-741 

Aiininiatrativ-i  practice  and 
procedure.  C; v.!  ric;nts  Empio^Treat 
c.quid  emplovTTient  cpportunitv 
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Government  contracts.  Government 
procurement.  Individuals  with 
disabilities,  Investigations,  Reporting 
and  recordkeeping  requirements. 

Signed,  at  Washington.  DC.  this  12th  day 
of.^pril   \^<i^ 
Rotwrt  B.  Reich, 
Secretary-  of  Labor 
Bernard  E.  Anderaon, 
Assistant  Sfxrffarv  for  Employment 
StanJards 
Shirley  |.  Wilcher. 

Deputy  Assistant  Sf  Cretan-  for  Federal 
Contract  Compliance 

Accordinglv,  with  respect  to  the  rule 
amending  41  CFR  chapter  60  published 
on  December  30,  1980  (4.";  FR  86216), 
which  was  suspended  indefinitely  at  46 
FR  42865.  the  rtfvision  of  part  60-741  is 
wTthdrawn.  and  m  parts  60-1  and  60- 
30,  all  references  to  sec:tion  50  J  of  the 
Rehabilitation  Act  are  withdrawn,  with 
respect  to  title  41  of  the  Code  of  Fwleral 
Regulations,  chapter  60  is  amended  as 
set  forth  below. 

Part  60-741  is  revised  to  read  as 
follows; 

PART  60-741— AFFIRMATIVE  ACTION 
AND  NONDISCRIMINATION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS 
REGARDING  INDIVIDUALS  WITH 
DISABILITIES 

Subpart  A— Prvllminary  Matters,  Equal 
Opportunity  Ciausa 

Sec 

60- '"41  1     ^irpose.  applii  abilitv  ^nd 
(  o'lstrui  tiiip. 

6()-'4I  .'     Definitions 

6(i-741  .1     fc;x(  options  Id  the  definitions  of 
"individual  With  a  t1i<«bilit\     and 
"qualit'ied  individual  with  a  disability." 

fiO--41  4     (..overage  and  waivt-rs 

60-''41  S     Etjiui!  iipportini'v  '  lause 

Subpart  B— Otscrlmtnatlon  Prohlb4t«<l 

60-741  20    Lovered  employment  activities 
fiO-741  21     Prohibitions 
6U-741  22     Uirett  threat  delonse 
ft<>-74l  2:1    MtKiii.a!  examinations  and 

itiquiries 
60-741  J4      [)Tii»<s  and  ali.ohol 
6(>-''<i  J5     Health  wisunnLe,  life  insuraate 

and  other  benefit  plans. 

Subpart  C — Affirmative  Action  Program 

6(>-"41  40      Kj  pii(  .iti.iil\  lit  l.'u' .ilTiriTialivi- 

.ulidii  prifgram  reijuiremerit 
60-741  4",     A'.  I  Jabilitv  ol  dtlirinative  ai  lion 

pri<<tr  I.- 
B0-'41  4J     invitation  to  lell  identify. 
6i)-''41  4J     .\ffirinulive  a'.tion  policy 
60-741  44     Rt!i|uirvd  contents  of  affirmative 

action  programs 
60-741  4S     Shellervd  workshops 

Subpart  D — Ganaral  Enforcement  and 
Complaint  Procedures 

(>0-'4  1  t,U     C^iinplMiii  ••  revii'ws 
60-741  61     Complaint  procedures 


60-74162    Conciliation  agreements  and 

letters  of  commitment. 
60-741.63     Violation  of  conciliation 

agreements  and  letters  of  commitment. 
60-741  64     Show  cause  notices. 
60-741  65     Enforcement  proceedings. 
60-741  66    Sanctions  and  penalties. 
60-74167     Notification  of  agencies 
60-74168    Reinstatement  of  ineligible 

contractors 
60-741  69    Intimidation  and  interference 
60-741.70    Disputed  matters  related  to 

compliance  with  the  act. 

Subpart  E— Ancillary  Matter* 

60-741  80    Recordkeeping. 
60-741  81     Access  to  records. 
60-741.82     Labor  organizations  and 

recruiting  and  training  agencies. 
60-741  83    Rulings  and  interpretations 
60-74184     Effective  date 
Appendix  A  To  Pari  60-741 — Guidelines  on 

a  Contractor's  Duty  To  Provide 

Reasonable  Accommodation 
Appendix  B  To  Part  60-741 — Sample 

Invitation  to  Self-Identify 
Appendix  C  To  Part  60-741— ffeview  of 

Personnel  Prcx  esses 
Appendix  D  To  Part  60-741 — Guidelines 

Regarding  Positions  Engaged  in  Carrying 

Out  a  Contract 
Authority:  29  US  C  706  and  793.  and  E  O 
11758  (3  CFR,  1971-1975  Comp  .  p  841) 

SubfMrt  A — Pralimlnary  Matters,  Equal 
Opportunity  Clause 

$60-741.1    Purpoae,  applicability,  and 
construction. 

(a)  Purpose  The  purpose  of  this  part 
is  to  set  forth  the  standards  for 
compliance  with  section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S  C.  793),  which  requires 
Government  contractors  and 
subcontractors  to  take  affirmative  action 
to  employ  and  advance  in  employment 
qualified  individuals  with  disabilities. 

(b)  Applicability  This  part  applies  to 
all  fwiveriiment  contracts  and 

sub< Diitrncts  in  t-xress  of  $10,000  for  the 
purchase,  sale  or  use  of  personal 
property  or  nonpersonal  services 
(iruiudmg  construction):  Provided.  That 
subpart  (.  of  this  part  applies  only  as 
(lfs(  nbod  111  ^60-''41. 40(a)  Compliance 
b\  the  (  ontractor  with  the  provisions  of 
this  part  will  not  n€fcessanlv  determine 
Its  lompliancR  with  other  statutes,  and 
r:(j!ripliance  with  other  statutes  will  not 
iif'<.rssarily  determine  its  compliance 
with  this  part;  Provided,  That 
(  onipliant  n  shall  also  satisfy  tfie 
crnplnvtnent  provisions  of  the 
Departnu'nt  of  Labf)rs  regulations 
iKiplemen'ing  se<:tion  504  of  the 
R.'habihtation  Ac:t  of  1973  (see  29  CFR 
t.;  :.[U]]  when  the  contractor  is  alsu 
sufi|e<  t  to  those  reqiiirements 

((  )  Construct lan — (1)  /;/  genercl 
FxcepI  as  otherwise  provided  in  this 
p.^rt.  this  part  does  not  appK  a  lesser 


standard  than  the  standards  applied 
under  title  I  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U  S.C.  12101 
et  seq.),  or  the  regulations  issued  by  the 
Equal  Employment  Opportunity 
Commission  pursuant  to  that  title  (29 
CFR  part  1630).  The  Interpretive 
Guidance  on  Title  I  of  the  Americans 
with  Disabilities  Act  set  out  as  an 
appendix  to  29  CFR  part  1630  issued 
pursuant  to  that  title  may  be  reUed  upon 
for  guidance  in  interpreting  the  parallel 
provisions  of  this  part. 

(2)  Relationship  to  other  lews.  This 
part  does  not  invalidate  or  limit  the 
remedies,  rights,  and  procedures  under 
any  Federal  law  or  the  law  of  any  State 
or  political  subdivision  that  provides 
greater  or  equal  protection  for  the  rights 
of  individuals  with  disabilities  as 
compared  to  the  protection  afforded  by 
this  part.  It  may  be  a  defense  to  a  charge 
of  violation  of  this  part  that  a  challenged 
action  is  required  or  necessitated  by 
another  Federal  law  or  regulation,  or 
that  another  Federal  law  or  regulation 
prohibits  an  action  (including  the 
provision  of  a  particular  reasonable 
accommodation)  that  would  otherwise 
be  required  by  this  part. 

SaO-741.2    Definitions. 

(a)  Act  means  the  Rehabilitation  Act 
of  1973.  Pub.  L.  93-112  (29  U.S.C  706 
and  793),  as  amended  by  sec.  111.  Pub. 
L.  93-516;  sec.  103(di(2)(B).  Pub.  L.  99- 
506:  sec.  9.  Pub  L   100-259,  sec.  512. 
Pub.  L.  101-336  ;  and  sees.  102  and  505. 
Pub  L.  102-569 

(b)  Equal  opportunity  clause  means 
the  contract  provisions  set  forth  in  §60- 
741  5,  "Equal  opportunity  clause." 

(c)  Secretary  means  the  Secretary  of 
Labor,  United  States  Department  of 
Labor,  or  his  or  her  designee. 

(d)  Deputy  Assistant  Secretary  means 
the  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  of  the 
United  States  Departm*  it  of  Labor,  or 
his  or  her  designee. 

(e)  Government  means  the 
Government  of  the  United  States  of 
America 

(f)  United  States,  as  used  herein,  shall 
include  the  several  States,  the  District  of 
Columbia  the  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico.  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  Wake 
Island. 

(g)  Recruiting  and  training  agency 
means  any  person  who  refers  workers  to 
any  contractor,  or  who  provides  or 
supervises  apprenticeship  or  training  for 
employment  by  any  contractor. 

(ti)  Contrart  means  any  Government 
contract  or  subcontract. 

(i)  Government  contract  means  any 
agreement  or  modification  thereof 


between  any  contracting  agency  and  any 
person  for  the  purchase,  sale  or  use  of 
personal  property  or  nonpersonal 
services  (including  construction).  The 
term  Government  contract  does  not 
include  agreements  in  which  the  parties 
stand  in  the  relationship  of  employer 
and  employee,  and  federally  assisted 
contracts. 

(1)  Modification  means  any  alteration 
in  the  terms  and  conditions  of  a 
contract,  including  supplemental 
agreements,  amendments  and 
extensions. 

(2)  Contracting  agency  means  any 
department,  agency,  establishment  or 
instrumentality  of  the  United  States, 
including  any  wholly  owned 
Government  corporation,  which  enters 
into  contracts. 

(3)  Person,  as  used  in  paragraphs  (i) 
and  (1)  of  this  section,  means  any 
natural  person,  corporation,  partnership 
or  joint  ventiire,  unincorporated 
association.  State  or  local  government, 
and  any  agency,  instrumentality,  or 
subdivision  of  such  a  government. 

(4)  Nonpersonal  .services,  as  uSed  in 
paragraphs  (i)  and  (1)  of  this  section, 
includes,  but  is  not  limited  to,  the 
following:  Utility,  construction, 
transportation,  research,  insurance,  and 
fund  depository. 

(5)  Construction,  as  used  in 
paragraphs  (i)  and  (1)  of  this  section, 
means  the  construction,  rehabilitation, 
alteration,  conversion,  extension, 
demolition,  or  repair  of  buildings, 
highways,  or  other  changes  or 
improvements  to  real  property, 
including  facilities  providing  utility 
services.  The  term  also  includes  the 
supervision,  inspection,  and  other  on- 
site  functions  incidental  to  the  actual 
construction. 

(6)  Persona]  property,  as  used  in 
paragraphs  (i)  and  (1)  of  this  section, 
includes  supplies  and  contracts  for  the 
use  of  real  property  (such  as  lease 
arrangements),  unless  the  contract  for 
the  use  of  real  property  itself  constitutes 
real  property  (such  as  easements). 

(j)  Contractor  means,  unless  otherwise 
indicated,  a  prime  contractor  or 
subcontractor  holding  a  contract  in 
excess  of  $10,000. 

(k)  Prin}e  contractor  means  any 
person  holding  a  contract  in  excess  of 
$10,000,  and,  for  the  purposes  of 
subpart  D  of  this  part,  "General 
Enforcement  and  Complaint 
Procedures."  includes  any  person  who 
has  held  a  contract  subject  to  the  act. 

(1)  Subcontract  means  any  agreement 
or  arrangement  between  a  contractor 
and  any  person  (in  which  the  parties  do 
not  stand  in  the  relationship  of  an 
employer  and  an  employee): 


(1)  For  the  purchase,  sale  or  use  of 
personal  property  or  nonpersonal 
services  (including  construction)  which, 
in  whole  or  in  part,  is  necessary  to  the 
performance  of  any  one  or  more 
contracts;  or 

(2)  Under  which  any  portion  of  the 
contractor's  obligation  under  any  one  or 
more  contracts  is  performed, 
imdertaken,  or  assumed. 

(m)  Subcontractor  means  any  person 
holding  a  subcontract  in  excess  of 
$10,000  and,  for  the  purposes  of  subpart 
D  of  this  part,  "General  Enforcement 
and  Complaint  Procedures,"  any  person 
who  has  held  a  subcontract  subject  to 
the  act. 

(n)(l}  Individual  with  a  disability 
means  any  person  who: 

(i)  Has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  of  such  person's  major  life 
activities; 

(ii)  Has  a  record  of  such  an 
impairment;  or 

(iiil  Is  regarded  as  having  such  an 
impairment. 

(2)  See  §60-741.3  for  exceptions  to 
the  definition  in  paragraph  (n)(l)  of  this 
section. 

(0)  Physical  or  mental  impairment 
means: 

(1)  Any  physiological  disorder,  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 
speech  organs),  cardiovascular, 
reproductive,  digestive,  genito-urinary. 
hemic  and  lymphatic,  skin,  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(p)  Major  life  activities  means 
functions  suti  as  caring  for  oneself, 
performing  manual  taskJs,  walking, 
seeing,  bearing,  speaking,  breathing, 
learning,  and  working. 

(q)  Substantially  limits— {'^)  The  term 
substantially  limits  means: 

(i)  Unable  to  perform  a  major  life 
activity  that  the  average  person  in  the 
general  population  can  perform; '  or 

(ii)  Significantly  restricted  as  to  the 
condition,  manner  or  duration  under 
which  an  individual  can  perform  a 
particular  major  life  activity  as 


>  People  have  a  range  of  abilities  with  regard  to 
many  major  life  activities  such  as  walking,  lifting, 
and  bending,  and  a  range  of  such  abilities  may  be 
considered  average.  Thus,  the  term  "average" 
person  in  the  general  population  does  not  indicate 
a  need  to  determine  a  precise  average  ability,  but 
rather  reflects  that  a  range  of  abilities  may  be 
considered  average. 


compared  to  the  condition,  manner,  or 
duration  under  which  the  average 
person  in  the  general  population  can 
perform  that  same  major  bfe  activity. 

(2)  The  following  factors  should  be 
considered  in  determining  whether  an 
individual  is  substantially  limited  in  a 
major  life  activity: 

(1)  The  nature  and  severity  of  the 
impairment; 

(ii)  The  duration  or  expected  duration 
of  the  impairment;  and 

(iii)  The  permanent  or  long  term 
impact,  or  the  expected  permanent  or 
long  term  impact  of  or  resulting  from 
the  impairment. 

(3)  With  respect  to  the  major  Ufe 
activity  of  working — 

(i)  The  term  substantially  limits 
means  significantly  restricted  in  the 
ability  to  perform  either  a  class  of  jobs 
or  a  broad  range  of  jobs  in  various 
classes  as  compared  to  the  average 
person  having  comparable  training, 
skills,  and  abilities.  The  inability  to 
perform  a  single,  particular  job  does  not 
constitute  a  substantial  limitation  in  the 
major  life  activity  of  working. 

(ii)  In  addition  to  the  Actors  hsted  in 
paragraph  (q)(2)  of  this  section,  the 
following  factors  may  be  considered  in 
determining  whether  an  individual  is 
substantially  limited  in  the  major  life 
activity  of  woridng: 

(A)  The  geograpnic  area  to  which  the 
individual  has  reasonable  access; 

(B)  The  job  from  which  the  individual 
has  been  disqualified  because  of  an 
impairment,  and  the  nimiber  and  types 
of  jobs  utilizing  similar  training, 
knowledge,  skills  or  abiUties,  within 
that  geographic  area,  from  which  the 
individual  is  also  disqualified  because 
of  the  impairment  (class  of  jobs);  and/ 
or 

(C)  The  job  from  which  the  individual 
has  been  disqualified  because  of  an 
impairment,  and  the  number  and  types 
of  other  jobs  not  utilizing  similar 
training,  knowledge,  skills  or  abilities, 
within  that  geographic  area,  from  which 
the  individual  is  also  disqualified 
because  of  the  impairment  (broad  range 
of  jobs  in  various  classes). 

(r)  Has  a  record  of  such  impairment 
means  has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  major  life  activities 

(s)  Is  regarded  as  having  such  an 
impairment  means: 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  Ufe  activities  but  is  treated 
by  the  contractor  as  constituting  such 
limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  Ufe  activities  only  as  a  result  of 
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th'-  ittituiles  ot  n'hiTs  '■'•■\  in!  -iin  h 
imi)<iinnt'nt.  cir 

I  M  H.is  nnnv  nt  thi-  iiiip.iinii-iils 
.Iffirn'tl  1.1  para^jrapfi   nil  1 )   ir  ( J)  of  this 
■.•H  tiiin.  I'li;  IS  tr>M»»'iJ  t>\  'he  I 'intr.K  liir 
<is  hdvuii^  •*  substHntidllv  limiting 
iinpairiiu-nt 

(')  Qiuiiitifd  iniii\iduiil  with  a 
di^iihilitv  mt'iins  an  indivnlii.tl  with  .i 
ilisatiiiitv  '.^hii  satisfies  thi-  r»-qiiisitt' 
skill.  t'XjMTieni  e.  education  and  ulher 
lofvn-l.ii.M*  ri'ijuirtMiifiils  of  [hf 
fmplovnu'nt  jxisitimi  siu  ti  imiiv  ulnal 
holds  or  (lesirps.  and  who.  with  ur 
without  n'asonablo  .n  i  (imniodafion.  (an 
pfrfiTiii  'h>'  essential  h.n<  tions  nf  mu  h 
position   tS«»»'  «)h(>-'41   1  for  exceptions 
to  this  definition  ) 

(u)  Essenfaj/  funrtiniis — (1 )  In  jiencral 
The  term  f»ssenf;<j/  functions  means 
fundaineiifd!  |ob  liuties  of  the 
employ nient  position  the  individ'ial 
with  a  disability  holds  or  desires    The 
term  fs:^rntial  functions  does  not 
include  the  inaryinal  functions  of  the 
position 

(2)  A  job  function  may  be  considered 
essenli.ll  for  anv  of  several  reasons, 
including  but  not  limited  to  the 
following: 

(i)  The  function  may  b«  essential 
b«t  ause  the  reason  the  position  exists  is 
to  perform  that  function. 

(u)  The  fun(  tion  may  bt;  ussential 
b*H:au.se  of  the  limited  iiuml)er  of 
emplov«H's  uHildble  amoiig  whom  the 
performance  of  that  lob  function  can  be 
distributed,  and/ or 

(ill)  The  function  may  U-  highly 
spet  i.ili^ed  so  that  the  iiu  umiMMit  in  the 
position  is  hired  for  his  or  her  expertise 
or  ability  to  perform  the  particular 
function 

;  J)  Evidence  of  wh»'ther  a  particular 
funition  IS  essential  im  lucies,  but  is  not 
limiteii  to 

111  The  ( ontractor  s  ludgment  as  to 
which  functions  are  ess«'ntial, 

ill)  Written  )ob  descriptions  prepared 
before  advertising  or  iiilerviewink; 
apulu  ants  for  the  |ob 

[ml  Tht'  amount  of  time  spent  on  th>' 
lob  performing  the  function. 

(iv)  The  cons«"quences  of  not  re(]iiinni^ 
the  ini  umfieiif  to  ne.'form  the  fuiutioii, 

(v)  The  terms  nf  a  rnllective 
barKaininv;  agreement 

(y  !J  The  yvork  exper'en(  e  of  past 
UK  urnttents  in  the  |ob  and/or 

(vii)  The  current  yvork  experience  of 
incumbents  m  similar  |obs 

I  v)  Hfiisunahir'  l2'.  co/nnio.yijf/on — (1 ) 
The  term  rftjionjbie  u<  cuitimxiativn 
means 

111  Modificalifins  cr  aHinstn.ents  to  a 
)ob  .ippludtiun  pr'Kess  that  enable  a 
qualified  applicant  with  a  disability  to 


be  considered  tor  the  position  such 
applicant  desirt's,  ^  or 

(ii)  Modifications  or  adiustments  to 
the  ysork  enyirnnrnenl.  or  to  the  manner 
or  ( iicumstances  under  which  the 
position  held  or  desir»d  is  cusfomanlv 
[.erformed.  that  enable  a  qu.ilified 
indiyidual  yvith  a  "disability  to  perform 
the  '-ssfntial  functions  of  that  position: 
'  ir 

(ill)  .Modifications  or  admstments  that 
enable  the  contractor's  employee  with  a 
disability  to  en|ov  equal  tienefits  and 
privileges  of  employment  as  are  enjoyed 
tiy  the  contractor's  other  similarly 
situated  emplovetts  without  di.sabilities. 

(21  Hfa>,onablf  accommodation  may 
inclucfe  but  is  not  limited  to; 

(i)  Making  existing  facilities  used  by 
employees  readily  acxessible  to  and 
usable  f)v  individuals  with  disabilities; 
iind 

(ii)  lot)  restructuring,  part-time  or 
modified  work  schedules;  reassignment 
to  a  vacant  position,  acquisition  or 
modifications  of  equipment  or  devices; 
appropriate  adpistment  or  modifications 
of  examinations,  training  matenals.  or 
polii:ies.  the  provision  of  qualified 
readers  or  intei^jreters;  and  other  similar 
accommcxiations  for  individuals  with 
disabilities. 

(,i)  To  determine  the  appropriate 
reastmable  accommodation  it  may  be 
necessary  for  the  contractor  to  initiate 
an  infonnal.  interactive  process  with  the 
qualified  individual  with  a  disability  in 
ne»;d  of  the  accommodation. '  This 
prcK  ess  should  identif%-  the  precise 
limitations  resulting  from  the  disability 
and  jjotentia!  reasonable 
ac  commodaUons  that  could  overcome 
those  limitations  (Appendix  A  of  this 
part  provides  guidance  on  a  contractor's 
duty  to  provide  reasonable 
accommodation  ) 

(w)  I  'ndue  hardship — (1)  In  general, 
i'ndiit'  hardship  means,  with  respect  to 
the  provision  of  an  accommodation, 
snjnificant  difficulty  or  exf)€nse 
ini  urred  by  the  contractor,  when 
I  (insidered  in  light  of  the  factors  set 
forth  in  paragraph  (w)(2)  of  this  section 


UMI 


'  A  conlrtctor't  duly  lo  provide  a  reasonable 
•rcommodation  with  re*pet.t  to  applicanli  w.th 
diaabilitie*  u  not  iniiied  in  ihos**  who  jltimaltiv 
damonitrale  that  lh»v  are  qualified  !o  porfc>n-.  !.he 
I0b  In  luua  .\ppll(  «nu  wilh  di»abi!il.««»  inu^l  he 
prtividnd  »  r«a»onable  acrommodation  with  respec' 
lo  Itie  appiK  ation  protusj  if  lhe>  a.-c  qualified  with 
respei  I  tn  ttut  procBU  (eg  .  if  ine>  present 
thcm«elvp»  at  the  correct  l*>c«tion  and  l.me  to  fill 
nut  an  application. 

'Contrariori  mutt  engage  in  <ucfa  an  Intarsrtlve 
pntcm*  with  anndividual  with  diiabililies 
whether  or  not  a  reasotjible  •cci>mmodalion 
ullimalelv  11  idontifiMfl  (  nntrartort  rrnul  engage  in 
the  interactive  proioM  b«vau»e   i.ntil  'hny  have 
dune  *o.  they  mav  t»  unahie  ;o  deieiT.Lne  wnether 
a  roakonable  accorrunodatton  exists  that  will  result 
In  the  pcr»on  being  qual.Hed. 


(2)  Factors  to  be  considered.  In 
determining  whether  an  accommodation 
would  impose  an  undue  hardship  on 
the  contractor,  faclors  to  be  considered 
include 

(i)  The  nature  and  net  cost  of  the 
accommodation  needed,  taking  into 
consideration  the  availability  of  tax 
credits  and  deductions,  and/or  outside 
funding: 

(ii)  The  overall  financial  resources  of 
the  facility  or  facilities  involved  in  the 
provision  of  the  reasonable 
accommodation,  the  number  of  persons 
employed  at  such  facility,  and  the  effect 
on  expenses  and  resources; 

(lii)  The  overall  financial  resources  of 
the  contractor,  the  overall  size  of  the 
business  of  the  contractor  with  respect 
to  the  number  of  its  employees,  and  the 
number,  type  and  l(x:ation  of  its 
faciUties, 

(iv)  The  type  of  operation  or 
operations  of  the  contractor,  including 
the  composition,  structure  and 
functions  of  the  work  force  of  suc±i 
contractor,  and  the  geographic 
separateness  and  administrative  or  fiscal 
relationship  of  the  facility  or  facilities  in 
question  to  the  contractor;  and 

(v)  The  impact  of  the  accommodation 
upon  the  operation  of  the  facility, 
including  the  impact  on  the  ability  of 
other  employees  to  perform  their  duties 
and  the  impact  on  the  facility's  ability 
to  conduct  business. 

(x)  Qualification  standards  means  the 
personal  and  professional  attributes 
including  the  skill,  experience, 
education,  physical,  medical,  safety  and 
other  requirements  established  by  the 
contrador  as  requirements  which  an 
individual  must  meet  in  order  to  be 
eligible  for  the  position  held  or  desired 

(y)  Direirt  threat  means  a  significant 
risk  of  substantial  harm  to  the  health  or 
safety  of  the  individual  or  others  that 
cannot  be  eliminated  or  reduced  by 
reasonable  accommodation  The 
determination  that  an  individual  with  a 
disability  poses  a  "direct  threat"  shall 
be  based  on  an  individualized 
assessment  of  the  individual's  present 
ability  to  pedonn  safely  the  essential 
functions  of  the  job.  This  assessment 
shall  be  based  on  a  reasonable  medical 
)udgment  that  relies  on  the  most  current 
medical  knoyv'cdge  and/or  on  the  best 
available  objective  evidence.  In 
detennininq  whether  an  individual 
would  pose  a  direct  th.'-eat,  the  factors  to 
be  c  onsidered  include: 

(1 )  The  duration  of  the  risk: 

(J)  The  nature  and  severity  of  the 
potenti'ii  harm 

(3)  The  likelihood  that  the  potential 
harm  n  ill  occ  ur;  and 

14,1  The  imminence  of  the  potential 
harm 


§  60-741 .3  Exceptions  to  the  definitions  of 
"individual  with  a  disability"  and  "qualified 
Individual  with  a  disability." 

(a)  Current  illegal  use  of  drugs — (1)  In 
general.  The  terms  indi\idual  with  a 
disability  and  qualified  individual  with 
a  disability  do  not  include  individuals 
civrently  engaging  in  the  illegal  use  of 
drugs,  when  the  contractor  acts  on  the 
basis  of  such  use. 

(2)  "Drug"  defined.  The  term  drug 
means  a  controlled  substance,  as 
defined  in  schedules  I  through  V  of 
section  202  of  the  Controlled  Substances 
Act(2lU.S.C.  812). 

(3)  "Illegal  use  of  drugs"  defined.  The 
term  illegal  use  of  drugs  means  the  use 
of  drugs,  the  possession  or  distribution 
of  which  is  unlawful  under  the 
Controlled  Substances  Act,  as  updated 
pursuant  to  that  act.  Such  terra  does  npt 
include  the  use  of  a  drug  taken  under 
supervision  by  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  Federal  law. 

(4)  Construction,  (i)  Nothing  in 
paragraph  (a)(1)  of  this  section  shall  be 
construed  to  exclude  as  an  "individual 
with  a  disabihty"  or  as  a  "quahfied 
individual  with  a  disability  "  an 
individual  who: 

(A)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  the  illegal  use  of 
drugs; 

(B)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

(C)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not 
engaging  in  such  use. 

Ui)  In  order  to  be  protected  by  section 
503  and  this  part,  an  individual 
described  in  paragraph  (a)(4){i)  of  this 
section  must  satisfy  the  requirements  of 
the  definition  of  qualified  individual 
mth  a  disability. 

(5)  Drug  testing.  It  shall  not  be  a 
violation  of  this  part  for  the  contractor 
to  adopt  or  administer  reasonable 
policies  or  prcxiedures,  including  but 
not  limited  to  drug  testing,  designed  to 
ensure  that  an  individual  described  in 
paragraphs  (a)(4)(i)(A)  and  (B)  of  this 
section  is  no  longer  engaging  in  the 
illegal  use  of  drugs.  (See  §  60- 
741.24(b)(1).) 

(b)  Alcoholics — (1)  In  general.  The 
terms  individual  with  a  disability  and 
qualified  indi\idual  with  a  disability  do 
not  include  an  individual  who  is  an 
alcoholic  whose  current  use  of  alcohol 
prevents  such  individual  from 
performing  the  essential  functions  of  the 
employment  position  such  individual 


holds  or  desires  or  whose  employment, 
by  reason  of  such  current  alcohol  abuse, 
would  constitute  a  direct  threat  to 
property  or  to  the  health  or  safety  of  the 
individual  or  others. 

(2)  Duty  to  provide  reasonable 
accommodation.  Nothing  in  paragraph 
(b)(1)  of  this  section  shall  relieve  the 
contractor  of  its  obligation  to  provide  a 
reasonable  accommodation  for  an 
individual  described  in  paragraph  (b)(1) 
of  this  section  when  such  an 
accommodation  will  enable  the 
individual  to  perform  the  essential 
functions  of  the  employment  position 
such  individual  holds  or  desires,  or 
when  the  accommodation  will  eliminate 
or  reduce  the  direct  threat  to  property  or 
the  health  or  safety  of  the  individual  or 
others  posed  by  such  individual, 
provided  that  such  individual  satisfies 
the  requisite  skill,  experience,  education 
and  other  job-related  requirements  of 
such  position. 

(c)  Contagious  disease  or  infection — 
(1)7/7  general.  The  terms  individual  with 
a  disability  and  qualified  individual 
with  a  disability  do  not  include  an 
individual  who  has  a  currently 
contagious  disease  or  infection  and 
who,  by  reason  of  such  disease  or 
infection,  would  constitute  a  direct 
threat  to  the  health  or  safety  of  the 
individual  or  others  or  who.  by  reason 
of  the  currently  contagious  disease  or 
infection,  is  unable  to  perform  the 
essential  functions  of  the  employment 
position  such  individual  holds  or 
desires. 

(2)  Duty  to  provide  reasonable 
accommodation.  Nothing  in  paragraph 
(c)(1)  of  this  section  shall  relieve  the 
contractor  of  its  obhgation  to  provide  a 
reasonable  accommodation  for  an 
individual  described  in  paragraph  (c)(1) 
of  this  section  when  such  an 
accommodation  will  enable  the 
individual  to  perform  the  essential 
functions  of  the  employment  position 
such  individual  holds  or  desires,  or 
when  the  accommodation  will  eliminate 
or  reduce  the  direct  threat  to  the  health 
or  safety  of  the  individual  or  others 
posed  by  such  individual,  provided  that 
such  individual  satisfies  the  requisite 
skill,  experience,  education  and  other 
job-related  requirements  of  such 
position. 

(d)  Homosexuality  or  bisexuality.  The 
term  impairment  as  defined  in  this  part 
does  not  include  homosexuality  or 
bisexuality,  and  therefore  the  term 
individual  with  a  disability  as  defined  in 
this  part  does  not  include  an  individual 
on  the  basis  of  homose.xuality  or 
bisexuality. 

(e)  Other  conditions.  The  term 
individual  with  u  disability  does  not 
include  an  individual  on  the  basis  of. 


(1)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voveunsm, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  beha\nor  disorders: 

(2)  Compulsive  gambhng. 
kleptomania,  or  pvTomania:  or 

(3)  Psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

§  60-741 .4    Coverage  and  wahms. 

(a)  Coverage — (1)  Contracts  and 
subcontracts  in  excess  of  $10,000 
Contracts  and  subcontracts  in  excess  of 
$10,000  are  covered  by  this  part.  No 
contracting  agency  or  contractor  shall 
procure  supplies  or  services  in  less  than 
usual  quantities  to  avoid  the 
applicabiUty  of  the  equal  opportunity 
clause. 

(2)  Positions  engaged  in  carrying  out 
a  contract,  (i)  With  respect  to  the 
contractor's  employment  decisions  and 
practices  occurring  before  October  29. 
1992,  this  part  applies  only  to 
employees  who  were  employed  in,  and 
applicants  for,  positions  that  were 
engaged  in  carrying  out  a  Government 
contract;  with  respect  to  employment 
decisions  and  practices  occurring  on  or 
after  October  29.  1992.  this  part  applies 
to  all  of  the  contractor's  positions 
irrespective  of  whether  the  positions  are 
or  were  engaged  in  carrying  o\it  a 
Government  contract.  A  position  shall 
be  considered  to  have  been  engaged  in 
carrying  out  a  contract  if 

(A)  The  duties  of  the  position 
included  work  that  fulfilled  a 
contractual  obligation,  or  work  that  was 
necessary  to,  or  that  facilitated, 
performance  of  the  contract  or  a 
provision  of  the  contract:  or 

(B)  The  cost  or  a  portion  of  the  cost 
of  the  position  was  allowable  as  a  cost 
of  the  contract  under  the  principles  set 
forth  in  the  Federal  Acquisition 
Regulation  at  48  CFR  Ch.  1.  part  31: 
Provided,  That  a  position  shall  no!  be 
considered  to  have  been  covered  by  this 
part  bv  virtue  of  this  provision  if  the 
cost  of  the  position  was  not  allocable  in 
whole  or  in  part  as  a  direct  cost  to  any 
Government  contract,  and  only  a  de 
minimis  (less  than  2%)  portion  of  the 
cost  of  the  position  was  allocable  as  an 
indirect  cost  to  Government  contracts, 
considered  as  a  group. 

(ii)  Application.  UTicre  a  contractor  or 
a  division  or  establishment  of  a 
contractor  was  devoted  exclusively  to 
Government  contract  work,  all  positions 
within  the  contractor,  division,  or 
establishment  shall  be  considered  to 
have  l>een  covered  by  this  part. 
(Appendix  D  of  ihis  part  provides 
guidance  on  positions  engaged  in 
carrying  out  a  contract.) 
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(3)  Contrai^i  and  sut>contratts  for 
indffitiiti'  ijiHirdtir's  With  -^^sp'Tt  to 
indofmitf  ii»'ii\frv-tvpe  <  ontrnrts  alitl 
subcontracts  lin(lii(iing  but  nut  limilfHi 
to,  op»'n  end  i  onlrat  ts  r«'quirt'int»nt-type 
contrarts,  Fedoral  Supply  Schedule 
contracts,    rail-type"  contracts,  and 
purchase  notii  e  agreements),  the  equal 
opportunity  clause  shall  b«?  included 
unless  the  contractin;;  a^iencv  has  reason 
to  believe  that  the  amount  to  be  ordered 
m  any  year  under  such  contract  will  not 
be  in  excessof  SlD.OUO  The 
applicability  of  the  txjudl  opportunity 
clause  shall  be  determined  at  the  time 
of  award  for  the  first  year,  and  annually 
thereafter  for  succeedins  years,  if  any 
.'^Jotwithstanding  the  above,  the  equal 
opportunity  clause  shall  be  applied  to 
such  contract  whenever  the  amount  of 

a  single  order  exceeds  $10,000  Once  the 
equal  opportunity  clause  is  determined 
to  be  applicable,  the  contract  shall 
continue  to  bt;  subject  to  such  clau.se  for 
its  duration,  regardless  of  the  amounts 
ordered,  or  reasonably  expected  to  be 
ordered  in  any  year. 

(4)  EmplouiitTit  artivilit-s  within  the 
United  States.  This  pan  applies  only  to 
employment  activities  within  the 
Uniteci  States  and  not  to  emplcnment 
activities  abroad.  The  term  emploujient 
activities  within  the  I'nited  States 
includes  actual  employment  within  the 
United  States,  and  decisions  of  the 
contractor  made  within  the  I'nited 
States,  pertaining  to  the  contractor's 
applicants  and  employees  who  an; 
within  the  I'nited  States,  regarding 
employment  opportunities  abroad  (such 
as  recruiting  and  hiring  within  the 
United  States  for  employment  abroad,  or 
transfer  of  persons  employed  in  the 
United  States  to  contractor 
establishments  abroad). 

(5)  Contracts  with  State  or  local 
governments.  The  requirements  of  thr 
equal  opportunity  clause  in  any  contract 
or  subfiontract  with  a  State  or  local 
government  (or  any  agency, 
instrumentality  or  subdivision  thereof) 
shall  not  be  applicable  to  any  agency, 
instrumentality  or  subdivision  of  such 
government  which  does  not  participate 
in  work  on  or  under  the  contract  or 
subcontract 

(b)  Vrf7ners — (1)  Specific  contracts 
and  classes  of  contracts.  The  Deputy 
A.ssistant  Secretary  may  waive  the 
application  to  anv  contrac  t  of  the  equal 
opportunity  clause  m  whole  or  part 
when  he  or  she  deems  that  special 
circumstances  in  the  national  interest  so 
require.  The  Deputy  .Assistant  5>ecretary 
may  also  grant  such  waivers  to  viroiips 
or  categories  of  contracts:  where  it  is  in 
the  national  interest;  where  it  is  found 
impractic  able  to  act  upon  each  request 
individually,  and  where  such  waiver 


will  substantially  contribute  to 
convenience  in  administration  of  the 
^c  t   When  a  waiver  has  been  granted  for 
any  class  of  contracts,  the  Deputy 
As.^istant  Sec  retary  may  withdraw  the 
waiver  for  a  specific  contract  or  group 
of  contracts  to  be  awarded,  when  in  his 
(ir  her  judgment  such  action  is  necessary 
or  appropnate  to  achieve  the  purposes 
of  the  act.  The  withdrawal  shall  not 
apply  to  contracts  awarded  pnor  to  the 
v\ithdrawal,  except  that  in 
procurements  entered  into  by  formal 
advertising,  or  the  various  forms  of 
restricted  formal  advertising,  such 
withdrawal  shall  not  apply  unless  the 
withdrawal  is  made  more  than  10 
calendar  davs  before  the  date  set  for  the 
opening  of  the  bids. 

(2)  S'ational  security  Any 
requirement  set  forth  in  the  regulations 
of  this  part  shall  not  apply  to  any 
contract  whenever  the  head  of  the 
contracting  agency  determines  that  such 
contract  is  essential  to  the  national 
security  and  that  its  award  without 
complying  with  such  requirements  is 
necessary  to  the  national  security.  Upon 
making  such  a  determination,  the  head 
of  the  contracting  agency  will  notify  the 
Deputy  Assistant  Secretary  in  writing 
within  30  days, 

(3)  Facilities  not  connected  with 
contracts.  The  Deputy  Assistant 
Secretary  may  waive  the  requirements 
of  the  equal  opportunity  clause  with 
respect  to  any  of  a  contractor's  facilities 
which  he  or  she  finds  to  be  in  all 
respects  separate  and  distinct  from 
activities  of  the  contractor  related  to  the 
performance  of  the  contrac-t,  provided 
that  he  or  she  also  finds  that  such  a 
waiver  will  not  interfere  with  or  impede 
the  effectuation  of  the  act.  Such  waivers 
shall  be  considered  only  upon  the 
rec;uest  of  the  contractor. 

§  60-741.5    Equal  opportunity  clauM. 

(a)  Government  contracts.  Each 
contracting  agency  and  each  contractor 
shall  include  the  following  equal 
opportunity  clause  in  each  of  its 
covered  Goverrunent  contracts  or 
subcontracts  (and  modifications, 
renewals,  or  extensions  thereof  if  not 
in*  ludeil  in  the  original  contract); 

Equal  Opportunity  for  Workers  With 
Disabilities 

1   The  contrac  tor  will' not  discriminate 
,i£;ainst  anv  eniployt-e  or  applicant  for 
fmp|n\-rriPnt  hecausf  of  phvsirai  or  mental 
dis.ibihiy  in  rtinard  to  any  piosition  for  which 
the  employee  or  applicant  for  pmployment  is 
qualitied,  THk  contractor  .igrees  to  talce 
affinnative  action  to  e.iipioy.  advance  in 
tiinployiTifr.t  and  otherwise  treat  qualified 
indiviciuiils  with  disahuitles  without 
riisciimina'inn  based  on  their  physi'  ,t1  (<r 
mental  disabihty  in  all  err.plo\Tiient 
practices,  including  the  following: 


i  Recruitment,  ad\ertising.  and  job 
application  prcxedures; 

!i   Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff  and 
rehiring; 

in.  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in  compensation: 

iv.  Job  assignments,  job  classirications.     • 
organizational  structures,  position 
descriptions,  lines  of  progression,  and 
seniority  lists; 

V.  Leaves  of  absence,  sick  leave,  or  any 
other  leave; 

vi.  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  b> 
the  contractor; 

vii.  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  training; 

viii.  Activities  sponsored  by  the  contractor 
including  social  or  recreational  programs; 
and 

ix.  Any  other  term,  condition,  or  privilege 
of  employment. 

2,  The  contractor  agrees  to  comply  with  the 
rules,  regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  the  act, 

3,  In  the  event  of  the  contractor's 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
talcen  in  accordance  with  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  the  act, 

4,  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  in  a 
form  to  be  prescribied  by  the  Deputy  Assistant 
Secretary  for  Federal  Contract  Compliance 
Programs,  provided  by  or  through  the 
contracting  officer.  Such  notices  shall  state 
the  rights  of  applicants  and  employees  as 
well  as  the  contractor's  obligation  under  the 
law  to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified  employees 
and  applicants  with  disabilities.  The 
contractor  must  ensure  that  applicants  and 
employees  with  disabilities  are  informed  of 
the  contents  of  the  notice  (eg  ,  the  contractor 
may  have  the  notice  read  to  a  visually 
disabled  individual,  or  may  lower  the  posted 
notice  so  that  it  might  be  read  by  a  person 

in  a  wheelchair), 

5,  The  contractor  will  notify  each  labor 
organization  or  representative  of  workers 
with  which  it  has  a  collective  bargaining 
agreement  or  other  contract  understanding, 
that  the  contractor  is  bound  by  the  terms  of 
section  503  of  the  Rehabilitation  Act  of  1973, 
as  amended,  and  is  committed  to  take 
affirmative  action  to  employ  and  advance  in 
employment  individuals  with  physical  or 
mental  disabilities, 

6,  The  contractor  will  include  the 
provisions  of  this  clause  in  every  subcontract 
or  purchase  order  in  excess  of  SIO.OOO, 
unless  exempted  by  the  rules,  regulations,  or 
orders  of  the  Secretary  issued  pursuant  to 
section  503  of  the  act.  as  amended,  so  that 
such  provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  contractor  will 
take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the  Deputy 
Assistant  Secretary  for  Federal  Contract 


Qimpliance  Programs  may  direct  to  enforce 
such  provisions,  mc  ludinp  action  for 
noncompliance. 

[End  of  Clause! 

(b)  Subcontracts.  Each  contractor 
shall  include  the  equal  opportunity 
clause  in  each  of  its  subcontracts  subject 
to  this  part. 

(c)  Adaption  of  language.  Such 
necessary  changes  in  language  may  be 
made  to  the  equal  opportunity  clause  as 
shall  be  appropriate  to  identify  properly 
the  parties  and  their  undertakings. 

[a)  Inclusion  of  the  equal  opportunity 
clause  in  the  contract.  It  is  not  necessary 
that  the  equal  opportimity  clause  be 
quoted  verbatim  in  the  contract.  The 
clause  may  be  made  a  part  of  the 
contract  by  citation  to  41  CFR  60- 
741.5(a). 

(e)  Incorporation  by  operation  of  the 
act.  By  operation  of  the  act,  the  equal 
opportunity  clause  shall  be  considered 
to  be  a  part  of  every  contract  and 
subcontract  required  by  the  act  and  the 
regulations  in  this  part  to  include  such 
a  clause,  whether  or  not  it  is  physically 
incorporated  in  such  contract  and 
whether  or  not  there  is  a  written 
contract  between  the  agency  and  the 
contractor. 

(f)  Duties  of  contracting  agencies. 
Each  contracting  agency  shall  cooperate 
with  the  Deputy  Assistant  Secretary  and 
the  Secretary  in  the  performance  of  their 
responsibilities  under  the  act.  Such 
cooperat:on  shall  include  insuring  that 
the  equal  opportunity  cl.iuse  is  included 
in  all  covered  Government  contracts  and 
that  contractors  are  fully  informed  of 
their  obligations  under  the  art  and  this 
part,  providing  the  Deputy  Assistant 
Secretary  with  any  information  which 
comes  to  the  agencry's  attention  that  a 
contracrtor  is  not  in  compliance  with  the 
act  or  this  part,  responding  to  requests 
for  information  from  the  Deputy 
Assistant  Secretary,  and  taking  such 
actions  for  noncompliance  as  are  set 
forth  in  §  60-741.66  as  may  be  ordered 
by  the  Secretary  or  the  Deputy  .\ssistant 
Secretary. 

Subpart  B — Discrimination  Prohibited 

§  60-741 .20    Covered  employment 
activitiee. 

The  prohibition  against 
discrimination  in  this  part  applies  to  the 
following  employment  activities: 

(a)  Rocruitmert,  advertising,  and  job 
appiicdtion  procedures; 

(b)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  oi  return  from 
layoff,  and  rehiring; 

(c)  Rates  of  pay  or  anv  other  form  of 
compensation  and  changes  in 
compensation; . 


(d)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions.  Imes 
of  progression,  and  seniority  lists: 

(e)  Leaves  of  absence  sick  leave,  or 
any  other  leave; 

(f)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not 
administered  by  the  contractor; 

(g)  Selection  and  financial  support  for 
training,  including  apprenticeships, 
professional  meetings,  conferences  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training: 

(h)  Activities  sponsored  by  the 
contractor  including  social  and 
recreational  programs;  and 

(i)  Any  other  term,  condition,  or 
privilege  of  employment. 

S  60-741 .21    Prohibitions. 

The  term  discrimination  includes,  but 
is  not  limited  to,  the  acts  described  in 
this  section  and  §  60-741,23. 

(a)  Disparate  treatment.  It  is  unlawful 
for  the  contractor  to  deny  an 
employment  opportunity  or  benefit  or 
otherwise  to  discriminate  against  a 
qualified  individual  with  a  disabihtv 
because  of  that  individual's  disability . 

(b)  Limiting,  segregating  and 
classifying.  Unless  otherwise  pemiitted 
bv  this  part,  it  is  imiawful  for  the 
contractor  to  Umit,  segregate,  or  classify 
a  job  applicant  or  employee  in  a  way 
that  adversely  affects  his  or  hex 
employment  opportunities  or  status  on 
the  basis  of  disability.  For  example,  the 
contractor  may  not  segregate  qualified 
employees  with  disabilities  into 
separate  work  areas  or  into  sepai  ate 
lines  of  advancement. 

fc)  Contractual  or  other 
arrangements — (1)  In  general.  It  is 
unlawful  for  the  contractor  to 
participate  in  a  contractual  or  other 
arrangement  or  relationship  that  ha;;  the 
effect  of  subjecting  thr  conL'-actcr's  owii 
qualified  applicant  or  emploji^  with  a 
disability  to  the  discrimination 
prohibited  by  this  part 

(2)  Contractual  or  other  arrangement 
defined.  The  phrase  contractual  or  otl-ier 
arrangement  or  relationship  includes, 
but  is  not  limited  to,  a  relationship  with' 
an  eniplo3'ment  or  referral  agency;  a 
labor  organization,  including  a 
collective  bargaining  agreement;  an 
organization  providing  fringe  benefits  to 
an  employee  of  the  contractor;  or  an 
organization  providing  training  and 
apprenticeship  programs, 

(3)  Application.  This  paragraph  (c) 
appUes  to  the  contractor,  wixh  respect  to 
Its  own  applicants  or  employees, 
whether  the  contractor  offered  the 
contract  or  initiated  the  relaMonship,  or 
whether  the  contractor  accepted  the 
contrarl  or  acceded  to  the  relationship. 


The  contiactc^r  is  not  liable  for  the 
actions  cf  Ifa^  other  party  or  parties  to 
the  contract  which  only  affect  that  other 
party's  employees  or  applicants, 

(d)  Standards,  criteria  oi  methods  of 
administration  It  is  unlawful  for  the 
contractor  to  use  standards,  criteria,  or 
methods  of  administration,  that  are  not 
job-related  and  consistent  with  business 
necessity,  and  that: 

(1)  Have  the  effect  of  discriminating 
on  the  basis  of  disability;  or 

(2)  Perpetuate  the  discrimination  of 
others  who  are  subject  to  common 
administrative  control, 

(e)  Relationship  or  association  with 
an  individual  with  a  disability.  It  is 
unlawful  for  the  contractor  to  exclude  or 
deny  equal  jobs  or  benefits  to.  or 
otherwise  discriminate  against,  a 
qualified  individual  because  of  the 
known  disability  of  an  individual  with 
whom  the  qualified  individual  is  known 
to  have  a  family,  business,  social  or 
other  relationship  or  association 

(f)  Not  making  reasonable 
accommodation.  (1)  It  is  unlawful  for 
the  contractor  to  fail  to  make  reasonable 
accommodation  to  the  known  physical 
or  mental  lim^itations  of  an  otherwise 
qualified  applicant  or  employee  with  a 
disabilicy.  unless  such  contractor  can 
demonstrate  that  the  accommodation    • 
would  impose  an  undue  hardship  on 
tne  operation  of  its  business, 

(2)  It  is  Siiiidwful  for  the  contractor  to 
deny  employment  opportunities  to  an 
othenrtise  quaLihed  )ob  applicant  or 
employee  w;th  a  disability  based  or.  the 
need  of  suc'i  r,-.ntracTor  to  make 
reasonab'p  'ccommodaticn  'o  such  an 
indiyiduals  physical  or  menial 
inipairmei.ts. 

(3)  A  qualified  individual  v^ilh  a 
d:sabil'*y  is  no*  required  to  accept  ar. 
accomuioriation  aid.  service, 
opportunity  or  benefit  which  such 
qualified  individual  chooses  not  to 
accep;  However,  if  such  individual 
rejects  a  reasonable  accommodation, 
aid,  seryicc^,  oppor.Linity  or  'uenefit  that 
:s  nee  es.'iary  to  enable  the  ir.d;vidu.il  to 
perfonn  ths  essentia!  functions  of  the 
position  held  or  aesired,  and  cannot,  as 
a  result  of  that  rejection,  perform  the 
essential  functions  of  the  position,  the 
individual  will  not  be  considered  a 
qualified  individual  with  a  disability 

(g)  Qualification  standards,  tests  and 
other  seieciion  criteria — (1)  Ir  general  It 
is  uniawhii  for  the  contractor  to  use 
qualification  rfandards.  employment 
tests  oi  other  selection  criteria  thet 
screen  out  or  tend  to  screen  out  an 
individual  with  a  disability  or  a  class  of 
individuals  with  disabilities,  on  the 
basis  of  disability,  unless  the  standard, 
test  or  other  selection  criterion,  as  used 

bv  the  contractor,  is  shown  to  Ix-  job-relatei 
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for  the  position  in  question  and  is 
consistent  with  business  necessity: 
Selection  criteria  that  concern  an 
essential  function  may  not  be  used  to 
exclude  an  individual  with  a  disability 
if  that  individual  could  satisfy  the 
criteria  with  provision  of  a  reasonable 
accommodation.  Selection  criteria  that 
exclude  or  tend  to  exclude  an 
individual  with  a  disability  or  a  class  of 
individuals  with  disabilities  because  of 
disability  but  concern  only  marginal 
functions  of  the  job  would  not  be 
consistent  with  business  necessity.  The 
contractor  may  not  refuse  to  hire  an 
applicant  with  a  disability  because  the 
applicant's  disability  prevents  him  or 
her  from  performing  marginal  functions. 

(2)  The  Uniform  Guidelines  on 
Employee  Selection  Procedures,  41  CFR 
part  66-3,  do  not  apply  to  the 
Rehabihtation  Act  and  are  similarly 
inapplicable  to  this  part. 

(n)  Administration  of  tasts.  It  is 
unlawful  for  the  contractor  to  fail  to 
select  and  administer  tests  concerning 
employment  in  the  most  effective 
manner  to  ensure  that,  when  a  test  is 
administered  to  a  job  applicant  or 
employee  who  has  a  disability  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  test  results  accurately  reflect 
the  skills,  aptitude,  or  whatever  other 
factor  of  the  applicant  or  employee  that 
the  test  purports  to  measure,  rather  than 
reflecting  the  impaired  sensory,  manual, 
or  speaking  skills  of  such  employee  or 
applicant,  except  where  such  skills  are 
the  factors  that  the  test  purports  to 
measure. 

(i)  Compensation.  In  offering 
emplojmient  or  promotions  to 
individuals  with  disabiUties,  it  is 
unlawful  for  the  contractor  to  reduce  the 
amount  of  compensation  offered 
because  of  any  income  based  upon  a 
disability-related  pension  or  other 
disability-related  benefit  the  applicant 
or  emplovee  receives  from  another 
source 

§  60-741 .22    Direct  threat  defense. 

The  contractor  may  use  as  a 
qualification  standard  the  requirement 
that  an  individual  be  able  to  perform  the 
essential  functions  of  the  position  held 
or  desired  without  posing  a  direct  threat 
to  the  health  or  safety  of  the  individual 
or  others  in  the  workplace.  (See  §  60- 
741. 2(y)  definmg  direct  threat.) 

§  60-741 .23    Medical  examinations  and 
inquiries. 

(a)  Prohibited  medical  examinations 
or  inquiries.  Except  as  stated  in 
paragraphs  (b)  and  (c)  of  this  section,  it 
is  unlawful  for  the  contractor  to  require 
a  medical  examination  of  an  applicant 
or  employee  or  to  make  inquiries  as  to 


whether  an  applicant  or  employee  is  an 
individual  with  a  disability  or  as  to  the 
nature  or  severity  of  such  disability. 

(b)  Permitted  medical  examinations 
and  inquiries — (1)  Acceptable  pre- 
employment  inquiry.  The  contractor 
may  make  pre-employment  inquiries 
into  the  ability  of  an  applicant  to 
perform  job-related  functions,  and/or 
may  ask  an  applicant  to  describe  or  to 
demonstrate  how,  with  or  without 
reasonable  accommodation,  the 
applicant  will  be  able  to  perform  job- 
related  functions. 

(2)  Employment  entrance 
examination.  The  contractor  may 
require  a  medical  examination  (and/or 
inquiry)  after  making  an  offer  of 
employment  to  a  job  applicant  and 
before  the  applicant  begins  his  or  her 
employment  duties,  and  may  condition 
an  offer  of  employment  on  the  results  of 
such  examination  (and/or  inquiry),  if  all 
entering  employees  in  the  same  job 
category  are  subjected  to  such  an 
examination  (and/or  inquiry)  regardless 
of  disability. 

(3)  Examination  of  employees.  The 
contractor  may  require  a  medical 
examination  (and/or  inquiry)  of  an 
employee  that  is  job-related  and 
consistent  with  business  necessity.  The 
contractor  may  make  inquiries  into  the 
ability  of  an  employee  to  perform  job- 
related  functions. 

(4)  Other  acceptable  examinations 
and  inquiries.  The  contractor  may 
conduct  voluntary  medical 
examinations  and  activities,  including 
voluntary  medical  histories,  which  are 
part  of  an  employee  health  program 
available  to  employees  at  the  work  site. 

(5)  Medical  examinations  conducted 
in  accordance  with  paragraphs  (b)(2) 
and  (b)(4)  of  this  section  do  not  have  to 
be  job-related  and  consistent  with 
business  necessity.  However,  if  certain 
criteria  are  used  to  screen  out  an 
applicant  or  appUcants  or  an  employee 
or  employees  with  disabilities  as  a 
result  of  such  examinations  or  inquiries, 
the  contractor  must  demonstrate  that  the 
exclusionary  criteria  are  job-related  and 
consistent  with  business  necessity,  and 
that  performance  of  the  essential  job 
functions  cannot  be  accomplished  with 
reasonable  accommodations  as  required 
in  this  part. 

(c)  Invitation  to  self-identify.  The 
contractor  shall  invite  the  applicant  to 
self-identify  as  an  individual  with  a 
disabihty  as  specified  in  §  60-741.42. 

(d)  Confidentiality  and  use  of  medical 
information.  (1)  Information  obtained 
under  this  section  regarding  the  medical 
condition  or  history  of  any  applicant  or 
employee  shall  be  collected  and 
maintained  on  separate  forms  and  in 


separate  medical  files  and  treated  as  a 
confidential  medical  record,  except  that: 

(i)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
restrictions  on  the  work  or  duties  of  the 
applicant  or  employee  and  necessary 
accommodations; 

(ii)  First  aid  and  safety  personnel  may 
be  informed,  when  appropriate,  if  the 
disability  might  require  emergency 
treatment;  and 

(iii)  Government  officials  engaged  in 
enforcing  the  laws  administered  by 
OFCCP,  including  this  part,  or  enforcing 
the  Americans  with  Ehsabilities  Act, 
shall  be  provided  relevant  information 
on  request. 

(2)  Information  obtained  under  this 
section  regarding  the  medical  condition 
or  history  of  any  applicant  or  employee 
shall  not  be  used  for  any  purpose 
inconsistent  with  this  part. 

§60-741.24    Drugs  and  alcohol. 

(a)  Specific  activities  permitted.  The 
contractor: 

(1)  May  prohibit  the  illegal  use  of 
drugs  and  the  use  of  alcohol  at  the 
workplace  by  all  employees; 

(2)  May  require  that  employees  not  be 
under  the  influence  of  alcohol  or  be 
engaging  in  the  illegal  use  of  drugs  at 
the  workplace; 

(3)  May  require  that  all  employees 
behave  in  conformance  with  the 
requirements  established  under  the 
Drug-Free  Workplace  Act  of  1988  (41 
U.S.C.  701  et  seq.); 

(4)  May  hold  an  employee  who 
engages  in  the  illegal  use  of  drugs  or 
who  is  an  alcoholic  to  the  same 
qualification  standards  for  employment 
or  job  performance  and  behavior  to 
which  the  contractor  holds  its  other 
employees,  even  if  any  unsatisfactory 
periPormance  or  behavior  is  related  to  the 
employee's  drug  use  or  alcoholism; 

(5)  May  require  that  its  employees 
employed  in  an  industry  subject  to  such 
regulations  comply  with  the  standards 
established  in  the  regulations  (if  any)  of 
the  Departments  of  Defense  and 
Transportation,  and  of  the  Nuclear 
Regulatory  Commission,  and  other 
Federal  agencies  regarding  alcohol  and 
the  illegal  use  of  drugs;  and 

(6)  May  require  that  employees 
employed  in  sensitive  positions  comply 
with  the  regulations  (if  any]  of  the 
Departments  of  Defense  and 
Transportation,  and  of  the  Nuclear 
Regulatory  Commission,  and  other 
Federal  agencies  that  apply  to 
employment  in  sensitive  positions 
subject  to  such  regulations. 

(b)  Drug  testing— {1)  General  policy. 
For  purposes  of  this  part,  a  test  to 
determine  the  illegal  use  of  drugs  is  not 
considered  a  medical  examination. 


Thus,  the  administration  of  such  drug 
tests  by  the  contractor  to  its  job 
applicants  or  employees  is  not  a 
violation  of  §  60-741.23.  Nothing  in  this 
part  shall  be  construed  to  encourage, 
prohibit,  or  authorize  the  contractor  to 
conduct  drug  tests  of  job  applicants  or 
employees  to  determine  the  illegal  use 
of  drugs  or  to  make  employment 
decisions  based  on  such  test  results. 

(2)  Transportation  employees. 
Nothing  in  this  part  shall  be  construed 
to  encourage,  prohibit,  or  authorize  the 
otherwise  lawful  exercise  by  contractors 
subject  to  the  jurisdiction  of  the 
Department  of  Transportation  of 
auOiority  to  test  employees  in,  and 
applicants  for,  positions  involving 
safety-sensitive  duties  for  the  illegal  use 
of  drugs  or  for  on-duty  impairment  by 
alcohol;  and  remove  from  safety- 
sensitive  positions  persons  who  test 
positive  for  illegal  use  of  drugs  or  on- 
duty  impairment  by  alcohol  pursuant  to 
paragraph  (b)(1)  of  this  section. 

(3)  Any  information  regarding  the 
medical  condition  or  historv-  of  any 
employee  or  applicant  obtained  from  a 
test  to  determine  the  illegal  use  of  drugs, 
except  information  regarding  the  illegal 
use  of  drugs,  is  subject  to  the 
requirements  of  §§  60-741. 23(b)(5)  and 
(c). 

§  60-741.25    Health  insurance,  life 
insurance  and  other  benefit  plans. 

(a)  An  insurer,  hospital,  or  medical 
service  company,  health  maintenance 
organization  or  any  agent  or  entity  that 
administers  benefit  plans,  or  similar 
organizations  may  underwrite  risks, 
classify'  risks,  or  administer  such  risks 
that  are  based  on  or  not  inconsistent 
with  State  law. 

(b)  The  contractor  may  establish, 
sponsor,  observe  or  administer  the  terms 
of  a  bona  fide  benefit  plan  that  are  based 
on  underwriting  nsks.  classifying  risks, 
or  administering  such  risks  that  are 
bsaod  on  or  not  inconsistent  with  State 
iaw. 

(c)  The  contractor  may  establish, 
sponsor,  observe,  or  administer  the 
terms  of  a  bona  fide  benefit  plan  that  is 
not  subject  to  State  laws  that  regulate 
inFurance. 

(d)  The  contractor  may  not  deny  a 
qualified  individual  with  a  disability 
equal  access  to  insurance  or  subject  a 
qualified  individual  with  a  disability  to 
different  te.Tns  or  conditions  of 
insurance  based  on  disability  alone,  if 
the  dis:»bility  does  not  pore  increased 
risks. 

(h)  The  activities  described  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
are  permuted  unh'ss  these  activities  are 
usf  d  as  a  subt^^rrage  Id  evade  the 
purposes  of  this  part 


Subpart  C— Affinnative  Action 
Proflrani 

§60-741.40    AppllcabUity  of  the  afflrmathw 
action  program  requirement 

(a)  The  requirements  of  this  subpart 
apply  to  every  Government  contractor 
that  has  50  or  more  employees  and  a 
contract  of  $50,000  or  more. 

(b)  Contractors  described  in  paragraph 
(a)  of  this  section  shall,  within  120  days 
of  the  commencement  of  a  contract, 
prepare  and  maintain  an  affinnative 
action  program  at  each  establishment. 
The  affinnative  action  program  shall  set 
forth  the  contractor's  policies  and 
procedures  in  accordance  with  this  part. 
This  program  may  be  integrated  into  or 
kept  separate  from  other  affirmative 
action  programs. 

(c)  The  affirmative  action  program 
shall  be  reviewed  and  updated 
aimually. 

(d)  The  contractor  shall  submit  the 
affirmative  action  program  within  30 
days  of  a  request  from  OFCCP,  unless 
the  request  provides  for  a  different  time. 
The  contractor  also  shall  make  the 
affirmative  action  program  promptly 
available  on-site  upon  OFCCP's  request. 

§  60-741 .41    Availability  of  affirmative 
action  program. 

The  full  affirmative  action  program 
shall  be  available  to  any  employee  or 
applicant  for  employment  for  inspection 
upon  request.  The  location  and  hours 
during  which  the  program  may  be 
obtained  shall  be  posted  at  each 
establishment. 

§  60-741 .42    Invitation  to  setf-identtfy. 

(a)  The  contractor  shall,  after  m.iking 
an  offer  of  eraplo>Tnent  to  a  )ob 
applicant  and  before  the  applicant 
begins  his  or  her  employment  duties, 
invite  the  applicant  to  inform  the 
contractor  whether  the  applicant 
believes  that  he  or  she  may  be  covered 
bv  the  act  and  wishes  to  benefit  under 
the  affirmative  action  program.  The 
contractor  may  invite  self-idfintification 
prior  to  making  a  job  offer  only  when: 

(ll  The  invitation  is  made  when  the 
contractor  actually  is  undertaking 
affirmative  action  for  individuals  with 
disabilities  at  the  pre-offer  stage;  or 

(2)  The  invitation  is  made  pursuant  to 
a  Federal,  state  or  local  law  requiring 
affirmative  action  for  individualb  with 
disabilities. 

(b)  The  invitation  referenced  in 
paragraph  (aj  of  this  section  shall  state 
that  a  request  to  benefit  under  the 
iifhrmative  action  program  mav  be  made 
immediately  and/or  at  anv  tune  in  the 
future.  The  invitation  aisf  shall 
sa;nman2e  tne  relevant  portiuns  ot  the 
act  and  the  contractc:>r's  affirmative 


action  program.  Furthermore,  the 
invitation  shall  state  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  to  any 
adverse  treatment,  and  that  it  will  not  be 
used  in  a  maimer  inconsistent  with  the 
act.  If  an  applicant  so  identifies  himself 
or  herself,  the  contractor  should  also 
seek  the  advice  of  the  applicant 
regarding  proper  placement  and 
appropriate  accommodation,  after  a  job 
offer  has  been  extended.  The  contractor 
also  may  make  such  inquiries  to  the 
extent  they  are  consistent  with  the  ADA 
(e.g..  in  the  context  of  asking  appUcants 
to  describe  or  demonstrate  how  they 
would  perform  the  job).  The  contractor 
shall  maintain  a  separate  file  on  persons 
who  have  self-identified  and  provide 
that  file  to  OFCCP  upon  request.  This 
information  may  be  used  only  in 
accordance  with  this  part.  (An 
acceptable  form  for  such  an  invitation  is 
set  forth  in  Appendix  B  of  this  part. 
Because  a  contractor  usually  may  not 
seek  advice  from  an  applicant  regarding 
placement  and  accommodation  until 
after  a  job  offer  has  been  extended,  the 
invitation  set  forth  in  Appendix  B  of 
this  part  contains  instructions  regarding 
modifications  to  be  made  if  it  is  used  at 
the  pre-offer  stage  ) 

(c)  .Nothing  ir  this  section  shall 
relieve  the  contractor  of  ils  obligation  to 
take  affirmative  action  w\Xh  respect  to 
those  applicants  or  emplo\ces  of  whose 
disdbihtv  the  contractor  has  knowledge. 

(d)  .Nothing  in  this  sect,o!i  shall 
relieve  the  contractor  from  liability  for 
discrimination  under  the  uCt 

§  60-741.43    Affinnative  action  policy. 

Under  the  affirmative  action 
obligations  imposed  by  th»*  act 
contraciors  shall  not  diSL.r..minate 
because  ef  uhvsiccl  cr  mental  disability 
and  shall  take  affirmative  action  to 
employ  and  advance  in  cn.plovment 
a-jalified  individuals  with  disabilities  at 
all  levels  ot  c-rriplovmenl.  including  the 
''xecuti\  c  level.  Such  ac-ticn  shall  app'y 
tc  all  emplovnent  artlvitios  spt  forth  in 
is  60-741  20" 

§  60-741.44    Required  conents  of 
affirmative  action  programs. 

Acceptable  affirmatnt;  action 
programs  shall  contain  but  not 
necessarily  l>c  limited  to.  the  following 
iiigredien's- 

(a)  Poiic\  statement  The  contractor 
shall  include  an  .-'qua!  opportunity 
pohcv  statfTiient  in  :ts  airi.-rr.ative  action 
program  and  suaii  post  the  poi:c\ 
statc.nr:nt  vn  company  buUeur.  uoards  • 
The  contractor  must  ensure  that 
apphcants  and  employees  wit.*i 
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disabilities  are  informed  of  the  contents 
of  the  policy  statement  (for  example,  the 
contractor  may  have  the  statement  read 
to  a  visually  disabled  individual,  or  rnay 
lower  the  posted  notice  so  that  it  may 
be  read  by  a  person  in  a  wheelchair). 
The  policy  statement  should  indicate 
the  chief  executive  officer's  attitude  on 
the  subject  matter,  provide  for  an  audit 
and  reporting  system  (see  paragraph  (h) 
of  this  section)  and  assign  overall 
responsibility  for  the  implementation  of 
affirmative  action  activities  required 
under  this  part  (see  paragraph  (i)  of  this 
section).  Additionally,  the  policy  should 
state,  among  other  things,  that  the 
contractor  will:  recruit,  hire,  train  and 
promote  persons  in  all  job  titles,  and 
ensure  that  all  other  personnel  actions 
are  administered,  without  regard  to 
disability;  and  ensure  that  all 
employment  decisions  are  based  only 
on  valid  job  requirements.  The  policy 
shall  state  that  employees  and 
applicants  shall  not  be  subjected  to 
harassment,  intimidation,  threats, 
coercion  or  discrimination  because  they 
have  engaged  in  or  may  engage  in  any 
of  the  following  activities: 

(1)  Filing  a  complaint; 

(2)  Assisting  or  participating  in  an 
investigation,  compliance  review, 
hearing,  or  any  other  activity  related  to 
the  administration  of  section  503  of  the 
RehabiUtation  Act  of  1973,  as  amended 
(section  503)  or  any  other  Federal,  State 
or  local  law  requiring  equal  opportunity 
for  disabled  persons; 

(3)  Opposing  any  act  or  practice  made 
unlawful  by  section  503  or  its 
implementing  regulations  in  this  part  or 
any  other  Federal,  State  or  local  law 
requiring  equal  opportunity  for  disabled 
persons:  or 

(4)  Exercising  any  other  right 
protected  by  section  503  or  its 
implementing  regulations  in  this  part. 

(d!  Rfvipw  of  personnel  processes. 
The  contractor  shall  ensure  that  its 
personnel  processes  provide  for  careful, 
thorough,  and  systematic  consideration 
of  the  job  qualifications  of  applicants 
and  empiovees  with  known  disabilities 
for  job  vacancies  filled  either  by  hiring 
or  promotion  and  for  all  trainmg 
opportunities  offered  or  available.  The 
contractor  shall  ensure  that  its 
personnel  processes  do  not  stereotype 
disabled  persons  in  a  manner  which 
limits  their  access  to  all  jobs  for  which 
they  are  qualified.  The  contractor  shall 
periodicallv  review  such  processes  and 
make  any  necessary  modifications  to 
ensure  that  these  obligations  are  carried 
out.  A  description  of  the  review  and  any 
necessary  modifications  to  personnel 
processes  or  development  of  new 
processes  shall  he  included  in  any 
affirmative  action  programs  required 


under  this  part.  The  contractor  must 
design  procedures  that  facilitate  a 
review  of  the  implementation  of  this 
requirement  by  the  contractor  and  the 
Government.  (Appendix  C  of  this  part  is 
an  example  of  an  appropriate  set  of 
procedures.  The  procedures  in 
Appendix  C  of  this  part  are  not  required 
and  contractors  may  develop  other 
procedures  appropriate  to  their 
circumstances.) 

(c)  Physical  and  mental 
qualifications.  (1)  The  contractor  shall 
provide  in  its  affirmative  action 
program,  and  shall  adhere  to,  a  schedule 
for  the  periodic  review  of  all  physical 
and  mental  job  qualification  standards 
to  ensure  that,  to  the  extent  quaUfication 
standards  tend  to  screen  out  qualified 
individuals  with  disabilities,  they  are 
job-related  for  the  position  in  question 
and  are  consistent  with  business 
necessity. 

(2)  Whenever  the  contractor  applies 
physical  or  mental  qualification 
standards  in  the  selection  of  applicants 
or  employees  for  employment  or  other 
change  in  employment  status  such  as 
promotion,  demotion  or  training,  to  the 
extent  that  qualification  standards  tend 
to  screen  out  qualified  individuals  with 
disabilities,  the  standards  shall  be 
related  to  the  specific  job  or  jobs  for 
which  the  individual  is  being 
considered  and  consistent  with  business 
necessity.  The  contractor  shall  have  the 
burden  to  demonstrate  that  it  has 
complied  with  the  requirements  of 
paragraph  (c)(2)  of  this  section. 

(3)  The  contractor  may  use  as  a 
defense  to  an  allegation  of  a  violation  of 
paragraph  (c)(2)  of  this  section  that  an 
individual  poses  a  direct  threat  to  the 
health  or  safety  of  the  individual  or 
others  in  the  workplace.  (See  §60- 
741. 2(y)  defining  direct  threat.) 

(d)  Reasonable  accommodation  to 
physical  and  mental  Umitations.  The 
contractor  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  individual  with  a  disability 
unless  it  can  demonstrate  that  the 
accommodation  would  impose  an 
undue  hardship  on  the  operation  of  its 
business.  If  an  employee  with  a  known 
disability  is  having  significant  difficulty 
performing  his  or  her  job  and  it  is 
reasonable  to  conclude  that  the 
perfomianco  problem  may  be  related  to 
the  known  disability,  the  contractor 
shall  confidentially  notify  the  employee 
of  the  performance  problem  and  inquire 
whether  the  problem  is  related  to  the 
employees  disability;  if  the  employee 
responds  affirmatively,  the  contractor 
shall  confidentially  inquire  whether  the 
employee  is  in  need  of  a  reasonable 
accommodation 


(e)  Harassment.  The  contractor  must 
develop  and  implement  procedures  to 
ensure  that  its  employees  with 
disabilities  are  not  harassed  because  of 
disability. 

[f]  External  dissemination  of  policy, 
outreach  and  positive  recruitment.  The 
contractor  shall  undertake  appropriate 
outreach  and  positive  recruitment 
activities  such  as  those  listed  in 
paragraphs  (f)(1)  through  (7)  of  this 
section  that  are  reasonably  designed  to 
effectively  recruit  qualified  individuals 
with  disabilities.  It  is  not  contemplated 
that  the  contractor  will  necessarily 
undertake  all  the  activities  listed  in 
paragraphs  (f)(1)  through  (7)  of  this 
section  or  that  its  activities  will  be 
limited  to  those  listed.  The  scope  of  the 
contractor's  efforts  shall  depend  upon 
all  the  circumstances,  including  the 
contractor's  size  and  resources  and  the 
extent  to  which  existing  employment 
practices  are  adequate. 

(1)  The  contractor  should  enlist  the 
assistance  and  support  of  recruiting 
sources  (including  State  employment 
security  agencies.  State  vocational 
rehabilitation  agencies  or  facilities, 
sheltered  workshops,  college  placement 
officers.  State  education  agencies,  labor 
organizations  and  organizations  of  or  for 
individuals  with  disabilities)  for  the 
contractor's  commitment  to  provide 
meaningful  employment  opportunities 
to  qualified  individuals  with 
disabilities.  Formal  briefing  sessions 
should  be  held,  preferably  on  company 
premises,  with  representatives  from 
recruiting  sources.  Plant  tours,  clear  and 
concise  explanations  of  current  and 
future  job  openings,  position 
descriptions,  worker  specifications, 
explanations  of  the  company's  selection 
process,  and  recruiting  literature  should 
be  an  integral  part  of  the  briefing. 
Formal  arrangements  should  be  made 
for  referral  of  appHcants,  follow  up  with 
sources,  and  feedback  on  disposition  of 
applicants. 

(2)  The  contractor's  recruitment 
efforts  at  all  schools  should  incorporate 
special  efforts  to  reach  students  with 
disabilities.  The  contractor  should 
engage  in  recruitment  activities  at 
educational  institutions  which 
participate  in  training  of  individuals 
with  disabilities,  such  as  schools  for  the 
blind,  deaf,  or  learning  disabled.  An 
effort  should  be  made  to  participate  in 
work-study  programs  with  rehabilitation 
facilities  and  schools  which  specialize 
in  training  or  educating  individuals 
with  disabilities. 

(3)  The  contractor  should  establish 
meaningful  contacts  with  appropriate 
social  service  agencies,  organizations  of 
and  for  individuals  with  disabilities, 
and  vocational  rehabilitation  agencies  or 


facilities,  for  such  purposes  as  advice, 
technical  assistance  and  referral  of 
potential  employees.  Technical 
assistance  from  the  resources  described 
in  this  paragraph  may  consist  of  advice 
on  proper  placement,  recruitment, 
training  and  accommodations 
contractors  may  undertake,  but  no  such 
resource  providing  technical  assistance 
shall  have  authority  to  approve  or 
disapprove  the  acceptability  of 
affirmative  action  programs. 

(4)  The  contractor  snould  include 
individuals  with  disabilities  when 
employees  are  pictured  in  consumer, 
promotional  or  help  wanted  advertising. 
Individuals  with  disabilities  should  be 
made  available  for  participation  in 
career  days,  youth  motivation  programs, 
and  related  activities  in  their 
communities. 

(5)  The  contractor  should  send 
written  notification  of  company  policy 
to  all  subcontractors,  vendors  and 
suppliers,  requesting  appropriate  action 
on  their  part. 

(6)  The  contractor  should  take 
positive  steps  to  attract  qualified 
individuals  with  disabilities  not 
currently  in  the  work  force  who  have 
requisite  skills  and  can  be  recruited 
through  affirmative  action  measures. 
These  persons  may  be  located  through 
the  local  chapters  of  organizations  of 
and  for  individuals  with  disabilities. 

(7)  The  contractor,  in  making  hiring 
decisions,  should  consider  appUcants 
with  known  disabiUties  for  all  available 
positions  for  which  they  may  be 
qualified  when  the  position(s)  applied 
for  is  unavailable. 

(g)  Internal  dissemination  of  policy. 
(1)  A  strong  outreach  program  will  be 
ineffective  without  adequate  internal 
support  from  supervisory  and 
management  personnel  and  other 
employees,  who  may  have  had  limited 
contact  with  individuals  with 
disabiUties  in'the  past.  In  order  to 
assure  greater  employee  cooperation 
and  participation  in  the  contractor's 
efforts,  the  contractor  shall  develop 
internal  procedures  such  as  those  listed 
in  paragraph  {g)(2)  of  this  section  for 
communication  of  its  obligation  to 
engage  in  affirmative  action  efforts  to 
employ  and  advance  in  employment 
qualified  individuals  with  disabilities.  It 
is  not  contemplated  that  the  contractor 
will  necessarily  undertake  all  the 
activities  listed  in  paragraph  (g)(2)  of 
this  section  or  that  its  activities  will  be 
limited  to  those  listed.  These 
procedures  shall  be  designed  to  foster 
understanding,  acceptance  and  support 
among  the  contractor's  executive, 
management,  supervisory  and  other 
employees  and  to  encourage  such 
persons  to  take  the  necessary  actions  to 


aid  the  contractor  in  meeting  this 
obligation.  The  scope  of  the  contractor's 
efforts  shall  depend  upon  all  the 
circumstances,  including  the 
contractor's  size  and  resoiuces  and  the 
extent  to  which  existing  practices  are 
adeouate. 

(2)  The  contractor  should  implement 
and  disseminate  this  policy  internally  as 
follows: 

(i)  Include  it  in  the  contractor's  policy 
manual. 

(ii)  Periodically  inform  all  employees 
and  prospective  employees  of  its 
commitment  to  engage  in  affirmative 
action  to  increase  employment 
opportunities  for  qualified  individuals 
with  disabilities.  The  contractor  should 
schedule  special  meetings  with  all 
employees  to  discuss  poUcy  and  explain 
individual  employee  responsibilities. 

(iii)  Publicize  it  in  the  company 
newspaper,  magazine,  annual  report  and 
other  media. 

(iv)  Conduct  special  meetings  with 
executive,  management,  and 
supervisory  personnel  to  explain  the 
intent  of  the  pohcy  and  individual 
responsibility  for  effective 
implementation,  making  clear  the  chief 
executive  officer's  attitude. 

(v)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 
management  training  prcwjams. 

(vi)  Meet  with  union  officials  and/ or 
employee  representatives  to  inform 
them  of  the  contractor's  policy,  and 
request  their  cooperation. 

fvii)  Include  articles  on 
accomplishments  of  disabled  workers  in 
company  publications. 

(viii)  When  employees  are  featured  in 
employee  handbooks  or  similar 
publications  for  employees,  include 
individuals  with  disabilities. 

(h)  Audit  and  reporting  system.  (1) 
The  contractor  shall  design  and 
implement  an  audit  and  reporting 
system  that  vdll: 

(i)  Measure  the  effectiveness  of  the 
contractor's  affirmative  action  projgram. 

(ii)  Indicate  any  need  for  remedial 
action. 

(iii)  Determine  the  degree  to  which 
the  contractor's  objectives  have  been 
attained. 

(iv)  Determine  whether  individuals 
with  known  disabiUties  have  had  the 
opportunity  to  participate  in  all 
company  sponsored  educational, 
training,  recreational  and  social 
activities. 

(v)  Measure  the  contractor's 
compliance  with  the  affirmative  action 
program's  specific  obligations. 

(2)  Where  the  affirmative  action 
program  is  found  to  be  deficient,  the 
contractor  shall  undertake  necessary 
action  to  bring  the  program  into 
compliance. 


(i)  Responsibility  for  implementation. 
An  official  of  the  contractor  shall  be 
assigned  responsibiUty  for 
implementation  of  the  contractor's 
affirmative  action  activities  under  this 
part.  His  or  her  identity  should  appear 
on  all  internal  and  external 
commimications  regarding  the 
company's  affirmative  action  program. 
This  official  shall  be  given  necessary  top 
management  support  and  staff  to 
manage  the  implementation  of  this 
program. 

(j)  Training.  All  personnel  involved  in 
the  recruitment,  screening,  selection, 
promotion,  disciplinary,  and  related 
processes  shall  be  trained  to  ensure  that 
the  commitments  in  the  contractor's 
affirmative  action  program  are 
implemented. 

160-741.45    Shaltorwl  worltthopt. 

Contracts  with  sheltered  workshops 
do  not  constitute  affirmative  action  in 
Ueu  of  employment  and  advancement  of 
qualified  disabled  individuals  in  the 
contractor's  owrn  work  force.  Contracts 
with  sheltered  workshops  may  be 
included  within  an  affirmative  action 
program  if  the  sheltered  workshop 
trains  employees  for  the  contractor  and 
the  contractor  is  obUgated  to  hire 
trainees  at  full  compensation  when  such 
trainees  become  "qualified  individuals 
with  disabilities." 

Subpart  D — General  Enforcement  and 
Complaint  Procedures 

§  60-741 .60    Compliance  reviews. 

(a)  OFCCP  may  conduct  compUance 
reviews  to  determine  if  the  contractor 
maintains  nondiscriminatory  hiring  and 
employment  practices  and  is  taking 
affirmative  action  to  ensure  that 
applicants  are  employed  and  that 
employees  are  placed,  trained, 
upgraded,  promoted,  and  otherwise 
treated  in  accordance  with  this  part 
during  employment.  The  compliance 
review  shaill  consist  of  a  comprehensive 
analysis  and  evaluation  of  each  aspect 
of  the  aforementioned  practices. 
poUcies,  and  conditions  resulting 
therefrom.  Where  necessary, 
recommendations  for  appropriate 
sanctions  shall  be  made. 

(b)  Where  deficiencies  are  found  to 
exist,  reasonable  efforts  shall  be  made  to 
secure  compliance  through  conciUation 
and  p)ersuasioTi  pursuant  to  §60-741.62. 

%  60-741 .61    Complaint  procedures. 

(a)  Coordination  with  other  agencies. 
Pursuant  to  section  107fb)  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA),  OFCCP  and  the  Equal 
Employment  Opportimity  Commission 
have  promulgated  regulations  setting 
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forth  procedures  governing  tiie 
processins;  uf  complaints  falling  within 
the  overlapping  jurisdiction  of  both  the 
act  and  utle  1  of  the  ADA  to  t?nsure  that 
su(  h  complaints  are  dealt  with  in  a 
manner  that  avoids  duplication  of  effort 
and  prHvtnts  the  imposition  of 
inconsistent  or  conflicting  standards. 
Complaints  filed  under  this  part  will  be 
processed  in  accordance  with  those 
regulations,  which  are  fouad  at  41  CFR 
part  HO-742.  and  with  this  part. 

(b)  Flare  end  time  of  filing.  Any 
applicant  for  employment  with  a 
contractor  or  any  employee  of  a 
contractor  may.  personally  or  by  an 
authorized  representative,  file  a  written 
complaint  with  the  Deputy  Assistant 
Secretary  alleging  a  violation  of  the  act 
or  the  regulations  in  this  part.  The 
complaint  may  allege  individual  or 
class-wide  violation(s).  Complaints  may 
be  submitted  to  the  UFCCP.  200 
Constitution  Avenue.  N.VV.. 
Washington,  D.C.  20210.  or  to  any 
OFCCP  regional,  district,  or  area  office. 
Such  complaint  must  be  filed  within 
300  days  of  the  date  of  the  alleged 
violation,  unless  the  time  for  filing  is 
extended  by  OFCCP  for  good  cause 
shown. 

(c)  Contents  of  complaints — (1)  In 
general.  A  complaint  must  be  signed  by 
the  complainant  or  his  or  her  authorized 
representative  and  must  contain  the 
following  information; 

(i)  Name  and  address  (including 
telephone  number)  of  the  complainant; 

(ii)  Name  and  address  of  the 
contractor  who  committed  the  alleged 
violation; 

(iii)  The  facts  showing  that  the 
individual  is  disabled  or  has  a  history 
of  a  disability  or  was  regarded  by  the 
contractor  as  having  a  disability; 

(iv)  A  description  of  the  act  or  acts 
considered  to  be  a  violation,  including 
the  pertinent  dates  (in  the  case  of  an 
alleged  continuing  violation,  the  earliest 
and  most  recent  date  that  the  alleged 
violation  occurred  should  be  stated); 
and 

(v)  Other  pertinent  information 
available  which  will  assist  m  the 
investigation  and  resolution  of  the 
complaint,  including  the  name  of  any 
known  Federal  agency  with  which  the 
employer  has  contracted. 

(2)  Third  party  complaints.  A 
complaint  filed  by  an  authorized 
representative  need  not  identify  by 
name  the  person  on  whosf  behalf  it  is 
filed.  The  person  fiUng  the  complaint, 
however,  shall  provide  (JFCCF  with  the 
name,  address  and  telephone  number  of 
the  person  on  whose  behdlt  it  is  niade, 
and  the  other  information  specified  in 
paragraph  (cK'iJ  of  this  section.  OFCCP 
shall  verifv  the  authorization  of  such  a 


(  omplaint  by  the  person  on  whose 
behalf  the  complaint  is  made.  <\ny  such 
person  may  request  that  OFCCP  keep 
his  or  her  identity  confidential,  and 
OFCCP  will  protect  the  individual's 
confidentiality  wherever  that  is  possible 
given  the  facts  and  circumstances  in  the 
complaint. 

(dj  Incomplete  information.  Where  a 
complaint  contains  incomplete 
information,  OFCCP  shall  seek  the 
needed  information  from  the 
complainant.  If  the  information  is  not 
furnished  to  OFCCP  writhin  60  days  of 
the  date  of  such  request,  the  case  may 
be  closed. 

(el  Investigations.  The  Department  of 
Labor  shall  institute  a  prompt 
investigation  of  each  complaint. 

(f)  Resolution  of  matters.  (1)  If  the 
complaint  investigation  finds  no 
violation  of  the  act  or  this  part,  or  if  the 
Deputy  Assistant  Secretary  decides  not 
to  refer  the  matter  to  the  Solicitor  of 
Labor  for  enforcement  proceedings 
against  the  contractor  pursuant  to  §  60- 
741  65(a)(1).  the  complainant  and 
contractor  shall  be  so  notified.  The 
Deputy  Assistant  Secretary'  on  his  or 
her  own  initiative,  may  reconsider  his 
or  her  determination  or  the 
determination  of  any  of  his  or  her 
designated  officers  who  have  authority 
to  issue  Notifications  of  Results  of 
Investigation. 

(2)  The  Deputy  Assistant  Secretary 
will  review  all  determinations  of  no 
violation  that  involve  complaints  that 
are  not  also  cognizable  under  title  I  of 
the  Americans  with  Disabilities  Act. 

(3)  In  cases  where  the  Deputy 
Assistant  Secretary  decides  to 
reconsider  the  determination  of  a 
Notification  of  Results  of  Investigation, 
the  Deputy  Assistant  Secretary  shall 
provide  prompt  notification  of  his  or  her 
intent  to  reconsider,  which  is  effective 
upon  issuance,  and  his  or  her  final 
determination  after  reconsideration,  to 
the  person  claiming  to  b§,»ggrieved,  the 
person  making  the  complaint  on  behalf 
of  such  person,  if  any,  and  the 
contractor. 

(4)  If  the  investigation  finds  a 
violation  of  the  act  or  this  part,  OFCCP 
shall  invite  the  contractor  to  participate 
in  conciliation  discussions  pursuant  to 
«}  60-741.62. 

§  60-741 .62    Conciliation  agreements  and 
letters  of  commitment. 

(a)  If  ,i  '  oinpliance  review,  complaint 
investigation  or  other  review  by  OFCCP 
finds  a  rnateiidl  violation  of  the  act  or 
this  part,  and  if  the  contractor  is  willing 
lo  correct  the  vioiation.s  and/or 
deficiencies,  and  if  OFCCP  de'ermines 
that  settlement  on  that  basis  (rather  than 
referral  for  consideration  of  formal 


enforcement)  is  appropriate,  a  written 
conciliation  agreement  shall  be 
required.  The  agreement  shall  provide 
for  such  remedial  action  as  may  be 
necessary  to  correct  the  violations  and/ 
or  deficiencies  noted,  including,  where 
appropriate  (but  not  necessarily  limited 
to)  such  make  whole  remedies  as  back 
pay  and  retroactive  seniority.  The 
agreement  shall  also  specify  the  time 
period  for  completion  of  the  remedial 
action;  the  period  shall  be  no  longer 
than  the  minimum  period  necessary  to 
complete  the  action. 

(b)  The  term  "conciliation  agreement" 
does  not  include  "letters  of 
commitment,"  which  are  appropriate  for 
resolving  minor  technical  deficiencies. 

i  60-741 .63    Violation  of  conciliation 
agreements  and  letters  of  commitment 

(a)  When  OFCCP  believes  that  a 
conciliation  agreement  has  been 
violated,  the  following  procedures  are 
applicable: 

(1)  A  written  notice  shall  be  sent  to 
the  contractor  setting  forth  the  violation 
alleged  and  summarizing  the  supporting 
evidence.  The  contractor  shall  have  15 
days  from  receipt  of  the  notice  to 
respond,  except  in  those  cases  in  which 
OFCCP  asserts  that  such  a  delay  would 
result  in  irreparable  injury  to  the 
employment  rights  of  affected 
employees  or  applicants. 

(2)  During  the  15-day  period  the 
contractor  may  demonstrate  in  writing 
that  it  has  not  violated  its  commitments. 

(b)  In  those  cases  in  which  OFCCP 
asserts  that  a  delay  would  result  in 
irreparable  injury  to  the  employment 
rights  of  affected  employees  or 
applicants,  enforcement  proceedings 
may  be  initiated  immediately  without 
proceeding  through  any  other 
requirement  contained  in  this  chapter. 

(c)  In  any  proceedings  involving  an 
alleged  violation  of  a  conciliation 
agreement  OFCCP  may  seek 
enforcement  of  the  agreement  itself  and 
shall  not  be  required  to  present  proof  of 
the  underlying  violations  resolved  by 
the  agreement. 

(d)  When  OFCCP  believes  that  a  letter 
of  commitment  has  been  violated,  the 
matter  shall  be  handled,  where 
appropriate,  pursuant  to  §  60-741.64. 
The  violation  may  be  corrected  through 
a  conciliation  agreement,  or  an 
enforcement  proceeding  may  be 
initiated. 

§60-741.64    Show  cause  notices. 

When  the  Deputy  Assistant  Secretary 
has  reasonable  cause  to  believe  that  the 
contractor  has  violated  the  act  or  this 
part,  he  or  she  may  issue  a  notice 
requiring  the  contractor  to  show  cause, 
within  30  days,  why  monitoring. 


enforcement  proceedings  or  other 
appropriate  action  to  ensure  compliance 
should  not  be  instituted.  The  issuance 
of  such  a  notice  is  not  a  prerequisite  to 
instituting  enforcement  proceedings  (see 
§60-741.65). 

§  60-741 .65    Enforcement  proceedings. 

(a)  General.  (1)  If  a  compliance 
review,  complaint  investigation  or  other 
review  by  OFCCP  finds  a  violation  of 
the  act  or  this  part,  and  the  violation  has 
not  been  corrected  in  accordance  with 
the  conciliation  procedtues  in  this  part, 
or  OFCCP  determines  that  referral  for 
consideration  of  formal  enforcement 
(rather  than  settlement)  is  appropriate, 
OFCCP  may  refer  the  matter  to  the 
Solicitor  of  Labor  with  a 
recommendation  for  the  institution  of 
enforcement  proceedings  to  enjoin  the 
violations,  to  seek  appropriate  relief, 
and  to  impose  appropriate  sanctions,  or 
any  of  the  above  in  this  sentence. 
OFCCP  may  seek  back  pay  and  other 
make  whole  relief  for  aggrieved 
individuals  identified  dtuing  a 
complaint  investigation  or  compliance 
review.  Such  Individuals  need  not  have 
filed  a  complaint  as  a  prerequisite  to 
OFCCP  seeking  such  relief  on  their 
behalf.  Interest  on  back  pay  shall  be 
calculated  from  the  date  of  the  loss  and 
compounded  quarterly  at  the  percentage 
rate  established  by  the  Internal  Revenue 
Service  for  the  underpayment  of  taxes. 
(2)  In  addition  to  the  administrative 
proceedings  set  forth  in  this  section,  the 
Deputy  Assistant  Secretary  may,  within 
the  limitations  of  appUcable  law,  seek 
appropriate  judicial  action  to  enforce 
the  contractual  provisions  set  forth  in 
§  60-741.5.  including  appropriate 
injunctive  relief. 

(b)  Hearing  practice  and  procedure. 
(1)  In  administrative  enforcement 
proceedings  the  contractor  shall  be 
provided  an  opportunity  for  a  formal 
hearing.  All  hearings  conducted  under 
the  act  and  this  part  shall  be  governed 
by  the  Rules  of  Practice  for 
Administrative  Proceedings  to  Enforce 
Equal  Opportunity  Under  Executive 
Order  11246  contained  in  41  CFR  part 
60-30  and  the  Rules  of  Evidence  set  out 
in  the  Rules  of  Practice  and  Procedure 
for  Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges 
contained  in  29  CFR  part  18.  subpart  B: 
Provided,  That  a  final  administrative 
order  shall  be  issued  within  one  year 
from  the  date  of  the  issuance  of  the 
recommended  findings,  conclusions  and 
decision  of  the  Administrative  Law 
Judge,  or  the  submission  of  any 
exceptions  and  responses  to  exceptions 
to  such  decision  (if  any),  whichever  is 
later. 


(2)  Complaints  may  be  filed  by  the 
Solicitor,  the  Associate  Solicitor  for 
Civil  Rights.  Regional  Solicitors  and 
Associate  Regional  Solicitors. 

(3)  For  the  purposes  of  bearings 
pursuant  to  this  part,  references  in  41 
CFR  part  60-30  to  "Executive  Order 
11246"  shall  mean  section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended; 
to  "equal  opportunity  clause"  shall 
mean  the  equal  opportunity  clause 
published  at  41  CFR  60-741.5;  and  to 
"regulations"  shall  mean  the  regulations 
contained  in  this  part. 

%  60-741.66  Sanctions  and  penattlas. 

(a)  Withholding  progress  payments. 
With  the  prior  approval  of  the  Deputy 
Assistant  Secretary  so  much  of  the 
accrued  payment  due  on  the  contract  or 
any  other  contract  between  the 
Government  contractor  and  the  Federal 
Goverrunent  may  be  withheld  as 
necessary  to  correct  any  violations  of 
the  provisions  of  the  act  or  this  part. 

(b)  Termination.  A  contract  may  be 
canceled  or  terminated,  in  whole  or  in 
part,  for  failure  to  comply  with  the 
provisions  of  the  act  or  this  part. 

(c)  Debarment.  A  contractor  may  be 
debarred  from  receiving  future  contracts 
for  failure  to  comply  with  the  provisions 
of  the  act  or  this  part  subject  to 
reinstatement  pursuant  to  §  60-741.68. 
Debarment  may  be  imposed  for  an 
indefinite  period,  or  may  be  imposed  for 
a  fixed  period  of  not  less  than  six 
months  but  no  more  than  three  years. 

(d)  Hearing  opportunity.  An 
opportunity  for  a  formal  hearing  shall  be 
afforded  to  a  contractor  before  the 
imposition  of  any  sanction  or  penalty. 

§60-741.67    Notification  of  agancies. 

The  Deputy  Assistant  Secretary  shall 
ensure  that  the  heads  of  all  agencies  are 
notified  of  any  debarments  taken  against 
any  contractor. 

§  60-741 .68    Reinstatement  of  ineligible 
contractors. 

(a)  Application  for  reinstatement.  A 
contractor  debarred  from  further 
contracts  for  an  indefinite  period  under 
the  act  may  request  reinstatement  in  a 
letter  filed  with  the  Deputy  Assistant 
Secretary  at  any  time  after  the  effective 
date  of  the  debarment;  a  contractor 
debarred  for  a  fixed  period  may  make 
such  a  request  following  the  expiration 
of  six  months  from  the  effective  date  of 
the  debarment.  In  coimection  with  the 
reinstatement  proceedings,  all  debarred 
contractors  shall  be  required  to  show- 
that  they  have  established  and  will  carry 
out  employment  policies  and  practices 
in  compliance  with  the  act  and  this  part. 
Additionally,  in  determining  whether 
reinstatement  is  appropriate  for  a 


contractor  debarred  for  a  fixed  period, 
the  Deputy  Assistant  Secretary  also 
shall  considei,  among  other  factors,  the 
severity  of  the  violation  which  resulted 
in  the  debarment,  the  contractor's 
attitude  towards  compliance,  the 
contractor's  past  compliance  history, 
and  whether  the  contractor's 
reinstatement  would  impede  the 
effective  enforcement  of  the  act  or  this 
part.  Before  reaching  a  decision,  the 
Deputy  Assistant  Secretary  may  conduct 
a  compliance  review  of  the  contractor 
and  may  require  the  contractor  to 
supply  additional  information  regarding 
the  request  for  reinstatement.  The 
Deputy  Assistant  Secretary  shall  issue  a 
written  decision  on  the  request. 

(b)  Petition  for  review.  Within  30  days 
of  its  receipt  of  a  decision  denying  a 
request  for  reinstatement,  the  contractor 
may  file  a  petition  for  review  of  the 
decision  with  the  Secretary.  The 
petition  shall  set  forth  the  grounds  for 
the  contractor's  objections  to  the  Deputy 
Assistant  Secretary's  decision.  The 
petition  shall  be  served  on  the  Deputy 
Assistant  Secretary  and  the  Associate 
Sohcitor  for  Civil  Rights  and  shall 
include  the  decision  as  an  appendix. 
The  Deputy  Assistant  Secretary  may  file 
a  response  within  14  days  to  the 
petition.  The  Secretary  shall  issue  the 
final  agency  decision  denying  or 
granting  the  request  for  reinstatement. 
Before  reaching  a  final  decision,  the 
Secretary  may  issue  such  additional 
orders  respecting  procedure  as  he  or  she 
finds  appropriate  in  the  circumstances, 
including  an  order  referring  the  matter 
to  the  Office  of  Administrative  Law- 
Judges  for  an  evidentiary  hearing  where 
there  is  a  material  factual  dispute  that 
caimot  be  resolved  on  the  record  before 
the  Secretary. 

§  60-741 .69    Intimidation  and  interlerence. 

(a)  The  contractor  shall  not  harass, 
intimidate,  threaten,  coerce,  or 
discriminate  against,  any  individual 
because  the  individual  has  engaged  in 
or  may  engage  in  any  of  the  following 
activities: 

(1)  Filing  a  complaint; 

(2)  Assisting  or  participating  in  any 
manner  in  an  investigation,  compliance 
review,  hearing,  or  any  other  activity 
related  to  the  administration  of  the  act 
or  any  other  Federal.  State  or  local  law 
requiring  equal  opportunity  for  disabled 
persons; 

(3)  Opposing  any  act  or  practice  made 
unlawful  by  the  act  or  this  part  or  any 
other  Federal,  State  or  local  law 
requiring  equal  opportimity  for  disabled 
persons;  or 

(4)  Exercising  any  other  right 
protected  hy  the  act  or  this  part 


19362        Federal  Register  /  Vol.  61.  No.  85  /  Wednesday,  May  1,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  85  /  Wednesday.  May  1.  1996  /  Rules  and  Reguiatious 


19363 


UMI 


(b)  The  contractor  shall  ensure  that  all 
persons  under  its  control  do  not  engage 
in  such  harassment,  intimidation, 
threats,  coercion  or  discrimination.  The 
sanctions  and  penalties  contained  in 
this  part  may  be  exercised  by  the 
Deputy  Assistant  Secretary  against  any 
contractor  who  violates  this  obligation. 

§  60-741 .70    Disputed  matters  related  to 
compliance  with  ttie  act 

The  procedures  set  forth  in  the 
regulations  in  this  part  govern  all 
disputes  relative  to  the  contractor's 
compliance  with  the  act  and  this  part. 
Any  disputes  relating  to  issues  other 
than  compliance,  including  contract 
costs  arising  out  of  the  contractor's 
,  efforts  to  comply,  shall  be  determined 
by  the  disputes  clause  of  the  contract. 

Subpart  E— Ancillary  Matters 

§  60-741 .80    Recordkeeping. 

(a)  General  requirements.  Any 
personnel  or  employment  record  made 
or  kept  by  the  contractor  shall  be 
preserved  by  the  contractor  for  a  period 
of  two  years  from  the  date  of  the  making 
of  the  record  or  the  personnel  action 
involved,  whichever  occurs  later. 
However,  if  the  contractor  has  fewer 
than  150  employees  or  does  not  have  a 
Government  contract  of  at  least 
$150,000,  the  minimum  record  retention 
period  shall  be  one  year  from  the  date 
of  the  making  of  the  record  or  the 
personnel  action  involved,  whichever 
occurs  later.  Such  records  include,  but 
are  not  necessarily  limited  to,  records 
relating  to  requests  for  reasonable 
accommodation;  the  results  of  any 
physical  examination:  job 
advertisements  and  postings: 
applications  and  resumes;  tests  and  test 
results:  interview  notes;  and  other 
records  having  to  do  with  hiring, 
assignment,  promotion,  demotion, 
transfer,  lay-off  or  termination,  rates  of 
pay  or  other  terms  of  compensation,  and 
selection  for  training  or  apprenticeship. 
In  the  case  of  involuntary  termination  of 
an  employee,  the  personnel  records  of 
the  individual  terminated  shall  be  kept 
for  a  period  of  two  years  from  the  date 
of  the  termination,  except  that 
contractors  that  have  fewer  than  150 
employees  or  that  do  not  have  a 
Government  contract  of  at  least 
$150,000  shall  keep  such  records  for  a 
period  of  one  year  from  the  date  of  the 
termiriduon  Where  the  contractor  has 
received  notice  that  a  complaint  of 
discrimination  has  been  filed,  that  a 
compliance  review  has  been  initiated,  or 
that  an  enforcement  action  has  been 
commenced,  the  contractor  ^haP 
preserve  all  personnel  records  n-ievant 
to  the  complaint,  compliance  review  or 


action  until  final  disposition  of  the 
complaint,  compliance  review  or  action. 
The  term  "personnel  records  relevant  to 
the  complaint,  compliance  review  or 
action"  would  include,  for  example, 
personnel  or  employment  records 
relating  to  the  aggrieved  person  and  to 
all  other  employees  holding  positions 
similar  to  that  held  or  sought  by  the 
aggrieved  person  and  application  forms 
or  test  papers  completed  by  an 
unsuccessful  applicant  and  by  all  other 
candidates  for  the  same  position  as  that 
for  which  the  aggrieved  person  applied 
and  was  rejected. 

(b)  Failure  to  preserve  records.  Failure 
to  preserve  complete  and  accurate 
records  as  required  by  paragraph  (a)  of 
this  section  constitutes  noncompliance 
with  the  contractor's  obligations  under 
the  act  and  this  part.  Where  the 
contractor  has  destroyed  or  failed  to 
preserve  records  as  required  by  this 
section,  there  may  be  a  presumption 
that  the  information  destroyed  or  not 
preserved  would  have  been  unfavorable 
to  the  contractor:  Provided.  That  this 
presumption  shall  not  apply  where  the 
contractor  shows  that  the  destruction  or 
failure  to  preserve  records  results  from 
circumstances  that  are  outside  of  the 
contractor's  control. 

(c)  The  requirements  of  this  section 
shall  apply  only  to  records  made  or  kept 
on  or  after  August  29,  1996. 

S  60-74 1.81    Access  to  records. 

Each  contractor  shall  permit  access 
during  normal  business  hours  to  its 
places  of  business  for  the  purpose  of 
conducting  on-site  compliance  reviews 
and  complaint  investigations  and 
inspecting  and  copying  such  books  and 
accounts  and  records,  including 
computerized  records,  and  other 
material  as  may  be  relevant  to  the  matter 
under  investigation  and  pertinent  to 
compliance  with  the  act  or  this  part. 
Information  obtained  in  this  manner 
shall  be  used  only  in  connection  with 
the  administration  of  the  act,  the 
administration  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  and  in 
furtherance  of  the  purposes  of  the  act 
and  the  ADA. 

§  60-741 .82    Labor  organizations  and 
recruiting  and  training  agencies. 

(a)  Whenever  performance  in 
accordance  with  the  equal  opportunity 
clause  or  any  matter  contained  in  the 
regulations  in  this  part  may  necessitate 
a  revision  of  a  collective  bargaining 
agreement,  the  labor  oiganizations 
which  are  parties  to  such  agreement 
shall  be  ^'iven  an  adequate  opportunity 
tf)  prfsent  their  views  to  OFC^CP. 

(b)  OFCCP  shall  use  its  best  efforts, 
directly  or  through  contractors. 


subcontractors,  local  offrcials, 
vocational  rehabilitation  facilities,  and 
all  other  available  instrumentalities,  to 
cause  any  labor  organization,  recruiting 
and  training  agency  or  other 
representative  of  workers  who  are 
employed  by  a  contractor  to  cooperate 
with,  and  to  assist  in,  the 
implementation  of  the  purposes  of  the 
act. 

§  60-741 .83    Rulings  and  Interpretations. 

Rulings  under  or  interpretations  of  the 
act  and  this  part  shall  be  made  by  the 
Deputy  Assistant  Secretary. 

§60-741.84    Effective  date. 

This  part  shall  become  effective 
August  29,  1996,  and  shall  not  apply 
retroactively.  Contractors  presently 
holding  Government  contracts  shall 
update  their  affirmative  action  programs 
as  required  to  comply  with  this  part  by 
December  27, 1996. 

Appefidht  A  to  Part  60-741— 
Guidelines  on  a  Contractor's  Duty  To 
Provide  Reasonable  Accommodation 

The  guidelines  in  this  appendix  are  in 
large  part  derived  from,  and  are  consistent 
with,  the  discussion  regarding  the  duty  to 
provide  reasonable  accommodation 
contained  in  the  Interpretive  Guidance  on 
Title  I  of  the  Americans  with  Disabilities  Act 
(ADA)  set  out  as  an  appendix  to  the 
regulations  issued  by  the  Equal  Employment 
Opfxjrtunity  Commission  (EEOC) 
implementing  the  ADA  [29  CFR  part  1630). 
Although  the  following  discussion  is 
intended  to  provide  an  independent  "free- 
standing" source  of  guidance  with  respect  to 
the  duty  to  provide  reasonable 
accommodation  under  this  part,  to  the  extent 
that  the  EECXD  appendix  provides  additional 
guidance  which  is  consistent  with  the 
following  discussion,  it  may  be  relied  upon 
for  purposes  of  this  part  as  well.  See  §60- 
741.1(c).  Contractors  are  obligated  to  provide 
reasonable  accommodation  and  to  take 
affirmative  action.  Reasonable 
accommodation  under  section  503,  like 
reasonable  accommodation  required  under 
the  ADA,  is  a  part  of  the  nondiscrimination 
obligation.  See  EECXZ  appendix  cited  in  this 
paragraph.  Affirmative  action  is  unique  to 
section  503.  and  includes  actions  above  and 
beyond  those  required  as  a  matter  of 
nondiscrimination.  An  example  of  this  is  the 
requirement  discussed  in  paragraph  2  of  this 
appendix  that  a  contractor  shall  make  an 
inquiry  of  an  employee  with  a  known 
disability  who  is  having  significant  difficulty 
performing  his  or  her  job 

1.  A  contractor  is  required  to  make 
reasonable  accommodations  to  the  known 
physical  or  mental  limitations  of  an 
"otherwisp  qualified"  individual  with  a 
disability,  unless  the  contractor  can 
demonstrate  that  the  arcommorJation  would 
impose  an  undue  hardship  on  the  operation 
of  its  business.  As  stated  in  §60-741.2(1).  an 
individual  with  a  Hisability  is  qualified  if  he 
or  she  satisfies  all  the  skill,  experience. 


education  and  other  job-related  selection 
criteria,  and  can  perform  the  essential 
functions  of  the  position  with  or  without 
reasonable  accommodation.  A  conUactor  is 
required  to  make  a  reasonable 
accommodation  with  respect  to  its 
application  process  if  the  individual  with  a 
disability  is  qualified  with  respect  to  that 
process.  One  is  "otherwise  qualified"  if  he  or 
she  is  qualified  for  a  job,  except  that,  because 
of  a  disability,  he  or  she  needs  a  reasonable 
accommodation  to  be  able  to  perform  the 
job's  essential  functions. 

2.  Although  the  contractor  would  not  be 
expected  to  accommodate  disabilities  of 
which  it  is  unaware,  the  contractor  has  an 
affirmative  obligation  to  provide  a  reasonable 
accommodation  for  applicants  and 
employees  of  whose  disability  the  contractor 
has  actual  knowledge.  As  stated  in  §60- 
741.42  (see  also  Appendix  B  of  this  part),  the 
contractor  is  required  to  invite  applicants 
who  have  been  provided  an  offer  of 
employment,  before  they  begin  their 
employment  duties,  to  indicate  whether  they 
may  have  a  disability  and  wish  to  benefit 
under  the  contractor's  affirmative  action 
program.  That  section  frirther  provides  that 
the  contractor  should  seek  the  advice  of 
individuals  who  "self-identify"  in  this  way 
as  to  proper  placement  and  appropriate 
accommodation.  Moreover,  §60-741. 44(d) 
provides  that  if  an  employee  with  a  known 
disability  is  having  significant  difficulty 
performing  his  or  her  job  and  it  is  reasonable 
to  conclude  that  the  performance  problem 
may  be  related  to  the  disability,  the 
contractor  is  required  to  confidentially 
inquire  whether  the  problem  is  disability 
related  and  if  the  employee  is  in  need  of  a 
reasonable  accommodation. 

3.  An  accommodation  is  any  change  in  the 
work  environment  or  in  the  way  things  are 
customarily  done  that  enables  an  individual 
with  a  disability  to  enjoy  equal  employ-ment 
opportunities.  Equal  employment 
opportunity  means  an  opportunity  to  attain 
the  same  level  of  performance,  or  to  enjoy  the 
same  level  of  benefits  and  privileges  of 
employment  as  are  available  to  the  average 
similarly  situated  employee  without  a 
disability.  Thus,  for  example,  an 
accommodation  made  to  assist  an  employee 
with  a  disability  in  the  performance  of  his  or 
her  job  must  be  adequate  to  enable  the 
individual  to  perform  the  essential  functions 
of  the  position.  The  accommodation, 
however,  does  not  have  to  be  the  "best " 
accommodation  possible,  so  long  as  it  is 
sufficient  to  meet  the  job-related  needs  of  the 
individual  being  accommodated.  There  are 
three  areas  in  which  reasonable 
accommodations  may  be  necessary;  (1) 
Accommodations  in  the  application  process: 

(2)  accommodations  that  enable  employees 
with  disabilities  to  perform  the  essential 
functions  of  the  position  held  or  desired:  and 

(3)  accommodations  that  enable  employees 
with  disabilities  to  enjoy  equal  benefits  and 
privileges  of  employment  as  are  enjoyed  bv 
employees  without  disabilities. 

4.  The  term  "undue  hardship  '  refers  to  any 
arrommodation  that  would  be  unduly  costly, 
extensive,  substantial,  or  disruptive,  or  that 
would  bindamentally  altf  r  the  nature  or 
operation  of  the  t  ontractor's  business.  The 


contractor's  claim  that  the  cost  of  a  particular 
accommodation  will  impose  an  undue 
hardship  requires  a  determination  of  which 
financial  resources  should  be  considered — 
those  of  the  contractor  in  its  entirety  or  only 
those  of  the  facility  that  will  be  required  to 
provide  the  accommodation.  This  inquiry 
requires  an  analysis  of  the  financial 
relationship  between  ttie  contractor  and  the 
facility  in  order  to  determine  what  resources 
will  be  available  to  the  facility  in  providing 
the  accommodation.  If  the  contractor  can 
show  that  the  cost  of  the  accommodation 
would  impose  an  undue  hardship,  it  would 
still  be  required  to  provide  the 
accommodation  if  the  funding  is  available 
from  another  source,  e.g..  a  State  vocational 
rehabilitation  agency,  or  if  Federal,  State  or 
local  tax  deductions  or  tax  credits  are 
available  to  offset  the  cost  of  the 
accommodation.  In  the  absence  of  such 
funding,  the  individual  with  a  disability 
should  tie  given  the  option  of  providing  the 
accommodation  or  of  paying  that  portion  of 
the  cost  which  constitutes  the  undue 
hardship  on  the  operation  of  the  business. 
5.  Section  60-741. 2(v)  lists  a  number  of 
examples  of  the  most  common  types  of 
accommodations  that  the  contractor  may  be 
required  to  provide.  There  are  any  number  of 
sf>ecific  accommodations  that  may  be 
appropriate  for  particular  situations.  The 
discussion  in  this  appendix  is  not  intended 
to  provide  an  exhaustive  list  of  required 
accommodations  (as  no  such  list  would  be 
feasible);  rather,  it  is  intended  to  provide 
general  guidance  regarding  the  nature  of  the 
obligation.  The  decision  as  to  whether  a 
reasonable  accommodation  is  appropriate 
must  be  made  on  a  case-by-case  basis.  The 
contractor  generally  should  consult  with  the 
individual  with  a  disabilitv'  in  deciding  on 
the  appropriate  accommodation;  frequently, 
the  individual  will  know  exactly  what 
accommodation  he  or  she  will  need  to 
perform  successfully  in  a  particular  job,  and 
may  suggest  an  accommodation  which  is 
simpler  and  less  expensive  than  the 
accommodation  the  contractor  might  have 
devised.  Other  resources  to  consult  include 
the  appropriate  State  vocational 
rehabilitation  services  agency,  the  Equal 
Employment  Opportunitv  Commission  11- 
800-669-EEOC  (voice).  1-800-800-3302 
(TDD)),  the  Job  Accommodation  Network 
(jANJ  operated  by  the  President's  Committee 
on  Emplo\7nent  of  People  with  Disabilities 
ll-800-)AN-7234),  private  disability- 
organizations,  and  other  employers. 

6.  With  respect  to  accommodations  that 
can  permit  an  employee  with  a  disability  to 
perform  essential  functions  successfully,  a 
reasonable  accommodation  may  require  the 
contractor  to,  for  instance,  modif\  or  acquire 
equipment.  For  the  visually-impaired  such 
accommodations  may  include  providing 
adaptive  hardware  and  software  for 
computers,  electronic  visual  aids,  braille 
devices,  talking  calculators,  magnifiers,  audio 
recordings  and  brailled  or  large  print 
materials.  For  persons  with  hearing 
impairments,  reasonable  accommodations 
mav  include  providing  telephone  .handset 
amplifiers,  telephones  compatible  with 
hearing  aids  and  telecommunitatifms  de\  ici's 
for  the  deaf  tTDDs).  For  persons  with  limited 


physical  dexterit).  the  ob.;gauon  may  require 
the  provision  of  goose  neck  te.ephone 
headsets,  mechanical  page  turners  and  raided 
or  lowered  furniture. 

7.  Other  reasonable  acroramocations  of 
this  type  may  include  providing  personal 
assistants  such  as  a  reader,  interpreter  or 
travel  attendant,  pennitting  the  use  of 
accrued  paid  leave  or  providing  additional 
unpaid  leave  for  necessarv-  treatment.  The 
contractor  may  also  be  required  to  make 
existing  facilities  readily  accessible  to  and 
usable  by  individuals  with  a  disability — 
including  areas  used  by  employees  for 
purposes  other  than  the  performance  of 
essential  job  functions  such  as  restrooms. 
break  rooms,  cafeterias,  lounges, 
auditoriums,  libraries,  parliing  lots  and  credit 
unions.  This  type  of  accommodation  will 
enable  employees  to  en)oy  equal  benefits  and 
privileges  of  employment  as  are  enioyed  by 
employees  who  do  not  have  disabilities. 

8.  Another  of  the  potential 
accommodations  listed  in  §  60-741. 2(v)  is  job 
restructuring.  This  may  involve  reallocanng 
or  redistributing  those  nonessential,  marginal 
job  functions  which  a  qualified  individual 
with  a  disability  cannot  p>erform  to  another 
position.  Accordingly,  if  a  clerical  employee 
is  occasionally  required  to  lift  bea\'\  boxes 
containing  files,  but  cannot  do  so  because  of 
a  disability,  this  task  may  be  reassigned  to 
another  employee.  The  contractor,  however, 
is  not  required  to  reallocate  essential 
functions,  i.e..  those  functions  that  the 
individual  who  holds  the  lob  would  have  to 
perform,  with  or  without  reasonable 
accommodation,  in  order  to  be  consiaered 
qualified  for  the  position.  For  instance,  the 
contractor  which  has  a  security  guard 
position  which  requires  the  incumljen!  to 
inspect  identity  cards  would  not  have  to 
provide  a  blind  individual  with  an  assistant 
to  perform  that  duty;  in  such  a  case,  the 
assistant  would  be  performing  an  essential 
function  of  the  job  for  the  individual  with  a 
disability.  Job  resirui  tunng  may  also  involve 
allowing  part-time  or  modified  work 
schedules.  For  instance,  flexible  or  adiusted 
work  schedules  could  benefit  persons  who 
cannot  work  a  standard  schedule  because  of 
the  need  to  obtain  medical  treatment,  or 
persons  with  mobilitv  impairments  who 
depend  on  a  public  transpKJrtation  svstem 
that  is  not  accessible  during  the  hours  of  a 
standard  schedule. 

9.  Reasonable  accommodation  may  also 
include  reassignment  to  a  \acant  position  In 
general,  reassignment  should  be  considered 
only  when  accommodation  withm  the 
individual's  current  position  wouid  pose  an 
undue  hardship.  Reassign  men  t  is  r.o' 
required  for  applicants.  However,  in  making 
hiring  decisions,  contractors  are  encouraaed 
to  consider  known  applu  ants  with 
disabilities  for  all  availat-le  positions,  tor 
wh.ch  they  may  bf  qualifitd  when  the 
posilicn(sj  oi-'plied  for  .s  unavailable. 
Reassignment  may  not  ix.  usf  a  to  iimit, 
segregate,  or  otherwise  discriminate  against 
emplovees  with  disabilities  by  forcing 
rpassignments  to  undesirable  positions  or  to 
designated  oifices  or  farililies  Employers 
should  reassign  the  individual  to  an 
equivalent  position  in  terras  of  pay,  status. 
Rt( .,  if  :he  individual  is  qualified,  aad  if  tiie 
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position  IS  vacant  within  a  reasonable 
amount  of  time.  A  "reasnnaSle  amount  of 
time"  should  bfl  determined  in  light  of  the 
totality  of  the  circunistances. 

10.  The  contractor  may  reassign  an 
individual  to  a  lower  graded  position  if  there 
are  no  accommodations  that  would  enable 
the  employee  to  remain  in  the  current 
position  and  there  are  no  vacant  equivalent 
positions  for  which  the  individual  is 
qualified  with  or  without  reasonable 
accommodation.  The  contractor  may 
maintain  the  reassigned  individual  with  a 
disability  at  the  salary  of  the  higher  graded 
position,  and  must  do  so  if  it  maintains  the 
salary  of  reassigned  employees  who  are  not 
disabled.  It  should  also  be  noted  that  the 
contractor  is  not  required  to  promote  an 
individual  with  a  disability  as  an 
accommodation. 

11.  With  respiect  to  the  application  process, 
appropriate  accommodations  may  include 
the  following:  (1)  providing  information 
regarding  job  vacancies  in  a  form  accessible 
to  the  vision  or  hearing  impaired,  e.g.,  by 
making  an  announcement  available  in  braille, 
in  large  print,  or  on  audio  tape,  or  by 
responding  to  job  inquiries  via  TDDs;  (2) 
providing  readers,  interpreters  and  other 
similar  assistance  during  the  application, 
testing  and  interview  pnj«.ess;  (3) 
appropriately  adjusting  or  modifying 
employment-related  examinations,  e.g.. 
extending  regular  time  deadlines,  allowing  a 
blind  person  or  one  with  a  learning  disorder 
such  as  dyslexia  to  provide  oral  answers  for 

a  written  test,  and  permitting  an  applicant, 
regardless  of  the  nature  of  his  or  her 
disability,  to  demonstrate  skills  through 
alternative  techniques  and  utilization  of 
adapted  tools,  aids  and  devices;  and  (4) 
ensuring  an  applicant  with  a  mobility 
impairment  full  access  to  testing  locations 
such  that  the  applicant's  test  scores 
accurately  reflect  the  applicant's  skills  or 
aptitude  rather  than  the  applicant's  mobility 
impairment. 

Appendix  B  to  Part  60-741 — Sample 
Invitation  to  Self-Identify 

Note:  When  the  invitation  to  self-identify 
is  being  extended  prior  to  an  offer  of 
employment,  as  is  permitted  in  limited 
circumstances  under  §60-74 1.42(a), 
paragraph  2(ii)  of  this  appendix,  relating  to 
identification  of  reasonable  accommodations, 
should  be  umitted.  This  will  avoid  a  conflict 
with  the  EEOCs  ADA  Guidance,  which  in 
most  cases  precludes  asking  a  job  applicant 
(prior  to  a  job  offer  being  made)  about 
potential  reasonable  accommodations. 
(Sample  Invitation  to  Self-Identify] 

1.  This  employer  is  a  Government 
contractor  subject  to  section  503  of  the 
Rehabilitation  Art  of  1973,  as  amended, 
which  requires  Government  contractors  to 
lake  affirmative  action  (o  employ  and 
advance  in  employment  qu.dified  individuals 
with  disabilities.  If  you  have  a  disability  and 
would  like  to  be  considered  under  the 
affirmative  action  prcjgrain.  please  tell  us. 
You  may  inform  us  of  your  desire  to  benefit 
under  the  program  at  this  iim*!  and/or  at  any 
time  in  the  hiturv.  This  information  will 
assist  us  in  placing  you  in  an  appropriate 


position  and  in  making  accommodations  for 
your  disability.  [The  contractor  should  here 
insert  a  brief  provision  summarizing  the 
relevant  portion  of  its  affirmative  action 
program.)  Submission  of  this  information  is 
voluntary  and  refusal  to  provide  it  will  not 
subject  you  to  any  adverse  treatment. 
Information  you  submit  about  your  disability 
will  be  kept  confidential,  except  that  (i) 
supervisors  and  managers  may  be  informed 
regarding  restrictions  on  the  work  or  duties 
of  individuals  with  disabilities,  and 
regarding  necessary  accommodations;  (ii) 
first  aid  and  safety  personnel  may  be 
informed,  when  and  to  the  extent 
appropriate,  if  the  condition  might  require 
emergency  treatment;  and  (iii)  Government 
officials  engaged  in  enforcing  laws 
administered  by  OFCCP  or  the  Americans 
with  Disabilities  Act.  may  be  informed.  The 
information  provided  will  be  used  only  in 
ways  that  are  not  inconsistent  with  section 
503  of  the  Rehabilitation  Act. 

2.  If  you  are  an  individual  with  a  disability, 
we  would  like  to  include  you  under  the 
affirmative  action  program.  It  would  assist  us 
if  you  tell  us  about  (i)  any  special  methods, 
skills,  and  procedures  which  qualify  you  for 
positions  that  you  might  not  otherwise  be 
able  to  do  because  of  your  disability  so  that 
you  will  be  considered  for  any  p>ositions  of 
that  kind,  and  (ii)  the  accommodations  which 
we  could  make  which  would  enable  you  to 
perform  the  job  properly  and  safely, 
including  special  equipment,  changes  in  the 
physical  layout  of  the  job,  elimination  of 
certain  duties  relating  to  the  job.  provision  of 
personal  assistance  services  or  other 
accommodations. 

Appendix  C  to  Part  60-741— Review  of 
Personnel  Processes 

The  following  is  a  set  of  procedures  which 
contractors  may  use  to  meet  the  requirements 
of  §60-74 1.44(b): 

1.  The  application  or  personnel  form  of 
each  known  applicant  with  a  disability 
should  be  annotated  to  identify  each  vacancy 
for  which  the  applicant  was  considered,  and 
the  form  should  be  quickly  retrievable  for 
review  by  the  Department  of  Labor  and  the 
contractor's  personnel  officials  for  use  in 
investigations  and  internal  compliance 
activities. 

2.  The  personnel  or  application  records  of 
each  known  individual  with  a  disability 
should  include  (i)  the  identification  of  each 
promotion  for  which  the  employee  with  a 
disability  was  considered,  and  (ii)  the 
identification  of  each  training  program  for 
which  the  individual  with  a  disability  was 
considered. 

3.  In  each  case  where  an  employee  or 
applicant  with  a  disability  is  rejected  for 
employment,  promotion,  or  training,  a 
statement  of  the  reason  should  be  appended 
to  the  personnel  file  or  application  form  as 
well  as  a  desc  ription  of  the  accommodations 
considereti  This  statement  should  be 
available-  lo  the  applicant  or  employee 
concerned  ujxin  request. 

4  Where  applicants  or  employees  are 
selected  for  hire,  promotion,  or  training  and 
the  contractor  undertakes  any 
accommodation  which  makes  it  po.ssible  for 


him  or  her  to  place  an  individual  with  a 
disability  on  the  job,  the  application  form  or 
personnel  rec;ord  should  contain  a 
description  of  that  accommodation. 

Appendix  D  to  Part  60-741— 
Guidelines  Regarding  Positions 
Engaged  In  Canrying  Out  a  Contract 

As  stated  in  §60-741. 4(a)(2),  with  respect 
to  the  contractor's  employment  decisions  and 
practices  CKcurring  before  October  29, 1992, 
this  part  60-741  applies  only  to  employees 
who  were  employed  in,  and  applicants  for, 
positions  that  were  engaged  in  carrying  out 
a  Government  contract.'  The  regulatory 
definition  has  two  prongs.  Under  §  60- 
741.4(a)(2)(i)(A)  ("prong  A"),  positions  are 
deemed  to  have  been  engaged  in  carrying  out 
a  Government  contract  if  their  duties 
included  work  that  fulfilled  a  contractual 
obligation,  or  work  that  was  necessary  to,  or 
that  facilitated,  performance  of  the  contract 
or  a  provision  of  the  contract.  Alternatively, 
under  §60-741.4(a)(2)(i)(B)  ("prong  B"), 
positions  are  deemed  to  have  been  engaged 
in  carrying  out  a  Government  contract  if 
pursuant  to  principles  set  forth  in  the  Federal 
Acquisition  Regulation  (FAR)  at  48  CFR  Ch. 
1,  part  31,  the  cost  of  the  positions  or  a 
portion  of  their  cost  was  allocable  to  a 
contract  as  a  direct  cost,  or  2  percent  or  more 
of  the  cost  was  allcKable  as  an  indirect  cost 
to  Government  contracts  considered  as  a 
group.  This  appendix  provides  guidance  as  to 
the  application  of  prong  A  of  the  definition. 

1.  The  regulatory  definition  includes 
positions  whose  duties  involved  work  that 
fulfilled  a  contractual  obligation.  Such  work 
includes  work  producing  the  goods  or 
providing  the  services  that  were  the  object  of 
the  contract  and  also  work  that  fulfilled 
ancillary  contract  obligations.  For  example,  if 
a  contract  required  the  contractor  to  keep 
certain  cost  records  or  to  meet  certain  quality 
control  standards,  employees  who  were 
engaged  in  such  functions  were  fulfilling  a 
contractual  obligation. 

2.  Positions  are  also  included  if  their  duties 
included  work  that  was  necessary  to  or  that 
facilitated  performance  of  the  contract.  The 
inclusion  of  work  of  this  character  is 
intended  to  reflect  the  practical  reality  that 
performance  of  a  contract  generally  requires 
the  ccx)p)eration  of  a  variety  of  individuals 
engagecl  in  auxiliary  and  related  functions 
beyond  direct  production  of  the  gcmds  or 
provision  of  the  services  that  are  the  object 
of  the  contract. 


'  Prior  to  October  29.  1992,  saction  503  applied 
only  insofar  as  the  contractor  was  "emplnving 
persons  lo  carry  out"  a  Ciovernment  contract.  On 
that  date,  the  act  was  amended  to  apply  to  all  of 
a  covered  contractor's  work  force,  irrespective  of 
whether  particular  positions  are  engaged  in  carrying 
out  a  Government  contract.  Accordingly,  the 
guidance  contained  in  this  appendix  will  be  relied 
on  by  OFCCP  in  monitoring  and  enforcing 
compliance  with  section  503  only  with  respect  to 
the  contractor's  employment  decisinn*  and 
practices  occurring  beiure  October  29,  ]t»92. 
(Moreover,  prior  to  that  date,  section  503  covered 
only  contractors  holding  a  contract  "in  excess  of 
J2500";  this  Tigure  was  amended  on  October  29. 
1992  to  "in  excess  of  SlO.OOO."  Consequ'Mitlv.  this 
apf>endix  makes  reference  to  the  $2500  threshold 
level,) 


3.  To  fiive  one  example,  a  contract  for 
production  and  salt'  c^f  goods  to  the 
Government  i-omniorily  requires  the  work  not 
onlv  of  the  production  employees  assembling 
the  gcx)ds.  but  also  of  those  engaged  in 
functions  such  as  repairing  the  machinery 
used  in  producing  the  goods:  maintaining  ihe 
plant  and  facilities;  assuring  quality  control 
and  security;  storing  the  goods  after 
produi  tion,  delivering  then;  to  the 
Government;  hiring,  paving,  and  pro\iding 
personnel  services  for  the  employees  engaged 
in  contract-related  work  krepng  financial 
and  accounting  records;  performing  related 
office  and  clerical  tasks;  and  supervising  or 
managing  the  employees  engaged  in  such 
tasks.  This  list  is  not  intended  to  be 
exhaustive,  but  only  to  illustrate  that  a 
variety  of  functions  may  commonly  be 
involved  in  carrying  out  a  contract. 

4.  Whether  a  particular  position  v\as 
engaged  in  carrying  out  a  cont-act  depends 
on  the  facts  as  to  the  nature  of  the  duties  that 
were  actually  performed  and  their 
relationship  to  contract  performance.  A 
position  is  included  if  its  duties  included 
work  that  furthered  or  contributed  to  the 
performance  of  the  contract.  The  work  need 
not  have  been  essential  or  indispensable  to 
performance  of  the  contract.  It  is  sufficient 
that  it  was  useful  or  that  it  benefitted  or 
contributed  to  carrying  out  the  contract. 

5.  Nor  is  it  material  that  the  work  was  not 
required  by  an  express  contract  term.  For 
example,  a  contract  to  provide  transportation 
services  may  not  have  explicitly  incorporated 
terms  requiring  maintenance  and  repair  of 
the  means  of  transportation  to  keep  them  in 
safe  operating  condition.  Such  work, 
however,  was  implicitly  necessary  to  carry 
out  the  contract. 

6.  It  is  irrelevant  that  the  contractor  could 
have  performed  the-contract  some  other  way. 
without  Making  use  of  a  particular  function 
or  particular  employees,  if  the  way  the 
contractor  chose  to  carry  out  the  contract 
does  in  fact  make  use  of  them.  For  example, 
if  a  contractor  employed  three  quality  control 
inspectors,  or  used  three  quality  control 
processes,  to  monitor  the  manufacture  of 
goods  for  sale  to  the  Government,  all  three 
were  involved  in  carrying  out  the  contract, 
notwithstanding  any  claim  that  two  would 
have  been  sufficient.  If  a  contractor 
manufactured  goods  at  its  plant  in  St.  Louis 
for  delivery  in  Chicago,  employees  who 
transported  the  goods  were  carrying  out  the 
contract,  regardless  whether  the  contractor 
could  have  made  the  goods  IcKally  at  its 
plant  in  Chicago.  If  a  contractor  employed 
security  guards  or  watchmen  to  protect  its 
plant  producing  goods  for  the  Government 
from  vandalism  or  theft  of  equipment, 
because  in  its  business  judgment  it  was 
prudent  to  do  so.  employees  who  were 
engaged  in  those  tasks  were  contributing  to 
performance  of  the  contract  and  were 
covered. 

7.  If  a  position's  regular  duties  included 
work  that  contributed  to  the  performance  of 
the  contract,  and  the  contract  met  the  acts 
dollar  threshold  for  coverage,  it  is  irrelevant 
that  such  work  was  only  a'portion  of  the 
position's  total  duties  or  that  it  took  only  a 
small  amount  of  time  For  example,  a 
Government  agency  may  have  contracted  to 


lease  j  pnotocopvmg  machine  under  terms 
that  obligated  the  leasing  co.-npar.y  to  provide 
repair  and  maintenance  seri'ice.The 
tectinician  assigned  to  provide  sucl^  service 
was  "carrvino  oat  the  contract"  regardless 
whether  ht  or  she  provided  similar  ser\'ice 
for  numerous  private  customers  and  spen' 
on!>  a  small  fraction  of  his  or  her  rime 
working  on  the  agency's  machine.  Similarly, 
individuals  who  worked  on  an  assembly  line 
manufacturing  automobiles,  a  portion  of 
which  were  sold  under  contract  to  the 
Government,  while  the  bulk  were  sold 
commercially,  were  covered.  That  95%  of  the 
vehicles  they  produced  were  sold  ei.se where 
dcjes  .not  negate  the  fact  that  the  individuals 
were  carrving  out  'he  contract  to  make 
vehicles  for  the  Government. 

8.  A  group  of  employees  may  also  have 
performed  duties  that  simultaneously 
contributed  to  p)ertormance  of  both 
Government  and  non-Government  contracts. 
In  this  situation,  if  the  contract  exceeded 
S2500  and  the  duties  of  the  position  in  fad 
contributed  to  carrying  out  the  contract,  the 
position  was  covered.  For  example,  the 
Government  may  have  contracted  with 
airline  carriers  to  provide  transportation  to 
Federal  employees  performing  official  duties 
The  contract  was  performed  through  the 
work  of  employees  including  the  flight  crew, 
the  ground  maintenance  crew,  the  baggage 
handlers,  the  ticketing  agents,  the  airport  and 
gate  staff,  and  other  corporate  personnel. 
Federal  employees  probably  typically  formed 
only  a  small  percentage  of  an  airline's 
passengers  Nonetheless,  the  pilots  who  flew 
the  planes  and  the  other  staff  were  carrying 
out  the  terms  of  the  contract. 

9.  These  principles  are  illustrated  bv  the 
final  decision  of  the  Department  in  OFCCP  \. 
Mcnongahela  Railroad  Co.,  85-OFC-2 
(Administrative  Law  judge  Recommended 
Decision,  April  2,  1986).  affd.  (Deputy  Under 
Secretary  for  Employment  Standards,  March 
11,  1987).  Mor.ongahela  involved  the 
interpretation  of  the  term  "necessary"  in  the 
context  of  the  definition  of  the  term 
"subcontract"  under  this  part  60-741. 
"Subcontract"  is  defined  in  relevant  part  as 
any  agreement  for  the  furnishing  of  supplies 
or  services  "which  in  whole  or  in  part  is 
necessary  to  the  performance  of  any  one  or 
more  [Government]  contracts.  "  The  decision 
held  that  a  railroad  company's  transport  of 
coal  that  was  used  by  a  power  company  to 
generate  electricity  was  "necessary"  to  the 
performance  of  the  power  company's 
obligation  to  supply  the  Government  with 
power  and  that  the  railroad  company  was 
therefore  a  covered  "subcontractor".  The 
decision  reached  this  result  even  though 
numerous  other  carriers  also  transported  coal 
to  the  power  company,  the  coal  that  the 
carrier  delivered  was  used  to  generate 
electricity  for  the  Government  and  for 
nongovemiasntal  customers  alike,  and  the 
power  company  sold  only  a  small  fraction 
(less  than  1  %)  of  its  output  to  the 
Government.  That  is,  the  decision  found  that 
the  crucial  factor  is  whether  the  activity 
contributes  to  'he  performance  of  a 
Government  contract,  regardless  of  whether 
the  contractor  could  have  performed  the 
contract  some  other  way.  and  regardless  of 
whether  the  activity  contributes  as  well,  and 


predonimar/ily,  to  c?rry;iig  out  non- 
Govemment  rortr&CiS 

i(J.  Aithough  the  a<  t  broddiy  reachca  all 
positions  that  contributija  to  or  lac  htated  the 
performance  of  the  CiO.<.Tr»mpnt  control  t.  its 
coverage  was  not  arr.itless.  First,  positions 
were  covered  only  ii  tliey  bcro  an  appropriate 
relationship  to  a  covered  contiact  Th>? 
cor.tract  must  have  r>»H:r,  for  the  purutiase. 
sale,  or  use  of  personal  property  or 
.Oonpersonal  serv,  -PS,  must  have  been  lor  an 
amount  m  excess  cl  S2500,  and  must  not 
have  been  otherwise  Hxtinpt. 

11.  Second,  the  breadth  of  coverage 
depended  to  a  large  exttut  on  how  the 
contractor  chost  to  orgrtnize  its  work  foice  to 
perform  its  contract  obligations  A  contractor 
who  segregated  contract  from  noncontract 
work  necessarily  employed  fewer  persons  to 
carry  out  its  contracts  than  one  who  did  iiot. 
To  continue  the  example  given  above,  if  a 
plant  with  several  assembly  lines  produced 
automobiles,  some  of  which  were  shipped  to 
the  Government  ana  ethers  sold 
commercially,  the  application  of  section  503 
would  have  been  limited  il  the  Government 
contract  automob.ies  were  made  on  only  one 
of  the  assembly  lines  In  that  cast-,  employees 
who  were  on  the  other  lines,  which  nfver 
produced  automobiles  for  the  Government, 
were  outside  the  act.  If.  nowever.  the 
contractor  did  not  segregate  the  contract  fcom 
noncontract  production,  the  employees  on 
each  of  the  lines  were  covered. 

12.  Third,  while  the  relationship  between 
the  work  of  a  pMDsuion  ana  the  (jerformance 
of  the  contract  need  not  have  been  direct,  the 
relationship  must  have  oeen  real  and  not 
hypothetical.  For  example,  a  firm  ma>  have^ 
done  substantial  business  with  both  the 
Government  and  private  customers. 
Individuals  who  were  employed  to  plan  and 
design  new  lacilities  ttiat  were  intended  for 
use  with  non-Government  work  would  not  be 
deemed  to  have  been  covered  merely  because 
of  the  possibility  that  at  some  point  in  the 
future  the  facilities  would  t>e  used  to  carry 
out  Government  contracts  Again,  a  firm  may 
have  been  partly  unionized  and  partly  non- 
unionized.  .\ssume  the  Government  contract 
was  performed  exclusively  in  the  non-union 
part  of  the  work  force.  .\n  individual  who 
was  assigned  to  represent  management  in 
dealing  with  the  union  would  not  have  been 
covered  simply  because  the  arrangements  he 
or  she  made  with  tne  union  might 
subsequently  influer^ce  the  personnel 
practices  followed  for  "he  nonunion 
employees  as  well. 

13  Coverage  depc-'^ded  on  the  regular  or 
assigned  duties  and  re'.ponsibilities  of  the 
position  A  person  'hat  held  a  posit. on  did 
not  go  in  and  out  of  coverage  as  she 
performed  fi.'st  contract  and  then  noncontract 
work  if.  throughout  the  period,  one  of  the 
duties  of  the  position  was  lo  perform 
contract-relatec  work  .ts  the  need  or  cxcasion 
arose  For  example,  the  photocopy  mach'ne 
technician  whc  was  a*- ■Signed  responsibilitv 
to  repair  machines  leased  to  the  Governmer.t 
and  to  private  firins  was  covered  thruugtiout 
the  contrac;  teni:.  -ncuaing  the  period  bf  lort 
he  or  she  'irst  rf  paired  tne  Government's 
machine  Discrimination  against  the 
empioyee  wa;  not  pennissibie  simpiv 
because  the  discriraination  was  effected  on  a 
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day  when  the  technician  was  servicing  a 
private  firm.  Likewise,  workers  who  were  on 
an  assembly  line  whose  products  were. 
shipped  at  times  to  the  Government  and  at 
times  to  private  customers  were  covered,  as 
were  ejnployees  of  the  airline  carrier  whose 
duties  included  at  times  helping  to  transport 
Federal  employees  pursuant  to  a  contract. 

14.  On  the  other  hand,  a  person  whose 
duties  were  permanently  changed  may  have 
gained  or  lost  coverage  as  a  result.  For 
example,  an  engineer  who  had  been  working 
on  developing  weapons  under  a  contract 
with  the  military,  and  who  accordingly  was 
covered,  may  have  been  transferred  to  work 
on  development  of  civilian  aircraft  for  private 
customers.  If  the  new  position  did  not 
include  any  contract-related  duties,  the 
individual  lost  protection  under  the  act  at  the 
time  of  the  transfer. 

15.  It  is  the  position's  regular  or  assigned 
duties  that  were  controlling.  If  a  (Kirtion, 
however  small,  of  a  position's  regular  duties 
was  necessary  to  or  facilitated  carrying  out  a 
Govenunent  contract,  the  position  was 
covered.  On  the  other  hand,  the  isolated  and 
unanticipated  pierformance,  outside  the 
position's  regular  duties,  of  a  contract-related 
task  will  not  result  in  a  finding  of  coverage. 
For  example,  suppose  another  employee  of 
the  photocopy  machine  company,  whose 
regular  duties  were  in  no  way  contract- 
related,  was  unexpectedly  needed  to 
su'ostitute  for  the  technician  who  repaired  the 
machine  leased  to  the  Government. 
Assuming  substitution  in  such  situations  was 
not  one  of  the  employee's  regular  or 
foreseeable  duties,  his  or  her  isolated 
performance  of  the  task  on  a  particular 
occasion  would  not  result  in  a  finding  of 
coverage.  In  some  cases,  there  will  be  a 
formal  written  position  description  that  will 
serve  as  evidence  of  the  position's  actual 
duties  and  responsibilities.  In  other  cases, 
there  may  not  be  a  written  position 
description,  or  the  position  description  may 
be  inaccurate  or  incomplete.  In  all  cases, 
however,  it  should  be  possible  to  identify  the 
position's  actual  duties,  and  to  make  a 
determination  of  coverage  on  that  basis. 

16.  The  fact  that  a  position  is  deemed  not 
to  have  been  engaged  in  carrying  out  a 
Government  contract  does  not  affect  the 
individual's  rights  under  the  Americans  with 
Disabilities  Act  of  1990. 
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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Part  60-250 
RIN  1215-AA62 

Affirmative  Action  Obligations  of 
Contractors  and  Subcontractors  for 
Dlsat><ed  Veterans  and  Veterans  of  ttie 
Vietnam  Era;  Invitation  to  Self-Identify 

agency:  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  l^bor. 


ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  modifies  the 
OFCCP  regulation  requiring 
Government  contractors  to  invite  job 
applicants  to  inform  the  contractor 
whether  the  applicant  believes  that  he 
or  she  may  be  covered  by  the  affirmative 
action  provisions  of  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974,  and  wishes  to  benefit  under  the 
contractor's  affirmative  action  program. 
These  changes  are  substantively 
identical  to  OFCCP  revisions,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  to  the  rule  requiring 
invitations  to  self-identify  under  Section 
503  of  the  Rehabilitation  Act  of  1973. 
Issuing  identical  rule  changes  will 
minimize  regulatory  burdens,  because 
CK)vemment  contractors  will  not  need 
separate  forms,  notices  and  posters  for 
inviting  self-identification  under  the 
two  affirmative  action  laws, 
DATES:  This  interim  rule  will  take  effect 
on  August  29,  1996. 

OFCCP  invites  comments  on  this 
interim  rule.  To  be  assured  of 
consideration,  comments  must  be  in 
writing  and  must  be  received  on  or 
before  July  1,  1996. 

ADDRESSES:  Comments  should  be  sent  to 
Joe  N.  Kennedy,  Deputy  Director,  Office 
of  Federal  Contract  Compliance 
Programs,  Room  C — 3325-200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

As  a  convenience  to  commenters, 
OFCCP  will  accept  public  comments 
transmitted  by  facsimile  (FAX)  machine. 
The  telephone  number  of  the  FAX 
receiver  is  (202)  219-6195.  Oiily  public 
comments  of  six  or  fewer  pages  will  be 
accepted  via  FAX  transmittal.  This 
limitation  is  necessary  in  order  to  assure 
access  to  the  equipment.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling 
OFCCP  at  (202)  219-9430  (voice)  or  1 
(800)  326-2577  (TDD). 

Comments  received  will  be  available 
for  pubUc  inspection  in  Room  C-3325, 
from  9  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  legal  holidays,  from  May 
15,  1996  until  this  interim  rule  is 
published  in  final  form.  Persons  who 
need  assistance  to  review  the  comments 
will  be  provided  with  appropriate  aids 
such  as  readers  or  print  magnifiers.  To 
schedule  an  appointment,  call  (202) 
219-9430  (voice)  or  1  (800)  326-2577 
(TDD). 

Copies  of  this  interim  rule  are 
available  in  the  following  alternative 
formats:  large  print,  electronic  file  on 
.computer  disk  and  audio-tape.  Copies 
may  be  obtained  from  OFCCP  by  calling 


(202)  219-9430  (voice)  or  1  (800)  326- 
2577  (TDD). 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
N.  Kennedy,  Deputy  Director,  Office  of 
Federal  Contract  Compliance  Programs, 
Room  C-3325,  200  Constitution  Avenue 
NW.,  Washington,  D.C.  20210. 
Telephone:  (202)  219-9475  (voice).  1 
(800)  326-2577  (TDD). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  affirmative  action  provisions  of 
the  Vietnam  Era  Veterans'  Readjustment 
Asststance  Act  of  1974,  as  amended,  38 
U,S,C.  4212  (Section  4212,  VEVRAA,  or 
the  Act),  require  parties  holding 
Government  contracts  and  subcontracts 
of  $10,000  or  more,  to  "take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  special  disabled 
veterans  and  veterans  of  the  Vietnam 
era."  OFCCP  enforces  Section  4212  and 
has  published  implementing  regulations 
at  41  CFR  Part  60-250.  Covered  disabled 
veterans  include  persons  entitled  to 
disability  compensation  under  the  laws 
administered  by  the  Department  of 
Veterans  Affairs  for  disability  rated  at  30 
percent  or  more,  and  persons  whose 
discharge  or  release  fi-om  active  duty 
was  for  a  disability  incurred  or 
aggravated  in  the  line  of  duty.  41  CFR 
250.2. 

Today's  interim  rule  regarding  the 
invitation  to  self-identify  in  41  CFR  60- 
250.5(d),  described  in  detail  below,  is 
prompted  by  OFCCP 's  pubUcation, 
elsewhere  in  today's  Federal  Register, 
of  a  final  rule  revising  the  regulations  at 
41  CFR  Part  60-741  implementing 
Section  503  of  the  Rehabilitation  Act  of 
1973.  Section  503  requires  that 
Government  contractors  and 
subcontractors  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  individuals  with  disabilities. 

Because  of  the  close  similarity 
between  VEVRAA  and  Section  503  in 
terms  of  their  substantive  protections 
and  jurisdictional  requirements,  these 
two  laws  have  been  treated  in  tandem 
by  OFCCP  and  often  by  Government 
contractors  as  well.  For  instance, 
OFCCP's  regulations  implementing  the 
two  laws  historically  have  been  parallel. 
Many  contractors  use  the  same  notices 
and  forms  to  comply  with  their 
regulatory  duties  under  each  law.  One 
such  obligation  is  that  contractors 
extend  to  their  employees  and 
applicants  an  invitation  to  identify 
themselves  as  being  covered  imder  the 
law  and  wishing  to  benefit  under  the 
contractor's  affirmative  action  program. 
Under  the  existing  VEVRAA  regulation 
at  41  CFR  60-250.5(d),  contractors  must 
extend  the  invitation  to  all  job 


applicants.  Bv  contrast,  the  new  Section 
503  rule  at  41  CFR  60-741. 42(a) 
explicitly  requires  contractors  to  invite 
applicants  to  self-identify  after  making 
offers  of  employment  and  before 
applicants  begin  their  employment 
duties.  The  new  Section  503  rule,  which 
is  consistent  with  standards  set  under 
the  Americans  with  Disabilities  Act  of 
1990  (ADA)  (42  U.S.C.  12112(d);  29  CFR 
1630.13-14),  permits  inviting  an 
applicant  to  self-identify  before  a  job 
offer  is  made  only  in  two  limited 
circumstances:  (i)  if  the  invitation  is 
made  when  the  contractor  actually  is 
undertaking  affirmative  action  at  the 
pre-offer  stage;  and  (ii)  if  the  invitation 
is  made  pursuant  to  a  Federal,  state  or 
local  law  requiring  affirmative  action  for 
individuals  with  disabilities. 

Representatives  of  Government 
contractors  have  expressed  concern  that 
if  contractors  are  faced  with  a  self- 
identification  requirement  under 
VEVRAA  that  is  different  than  the 
requirement  under  Section  503.  each 
contractor  will  have  to  revise  its  forms, 
notices,  and  posters  when  the  Section 
503  final  regulations  take  effect,  and 
then  change  these  same  forms,  notices, 
and  posters  again  when  OFCCP 
promulgates  its  contemplated  revisions 
to  the  VEVRAA  regulations.  Consistent 
with  suggestions  by  the  regulated 
community,  this  interim  rule  modifies 
the  VEVRAA  self-identification 
regulation  to  mirror  the  parallel 
regulation  under  Section  503  and  makes 
these  changes  effective  at  the  same  time 
as  the  new  Section  503  regulations. 

The  Department  believes  that  there  is 
good  cause  under  the  Administrative 
Procedure  Act  (APA).  5  U.S.C. 
553(b)(B),  to  issue  today's  interim  rule 
without  first  issuing  a  proposed  rule 
and  imdergoing  rulemaking  procedures. 
As  noted  above,  if  this  interim  rule  is 
not  effective  at  the  same  time  as  the 
Section  503  regulations,  covered 
contractors  will  need  to  have  separate 
forms,  notices  and  posters  for  inviting 
self-identification  under  the  two  laws. 
Delaying  uniformity  among  these 
OFCCP  rules,  as  well  as  with  the  ADA, 
will  waste  resources  within  the 
regulated  community  and  confuse  the 
pubhc  as  to  the  law.  In  addition,  the 
issues  concerning  Government 
contractors'  inviting  individuals  with 
disabilities  to  self-identify  to  obtam  the 
benefits  of  affirmative  action  programs, 
and  conformance  with  the  Equal 
Employment  Opportunity  Commission's 
(EEOC)  implementation  of  the  ADA. 
were  already  subject  to  public  scrutiny 
during  the  Section  503  rulemaking.  See. 
e.g..  57  FR  48084,  48095.  48097.  Oct.  21. 
1992.  The  modifications  made  to  §  60- 
250.5(d)  are  in  accordance  with  the 


Congressional  mandate  expressed  in  the 
ADA  regarding  pre-employment 
inquiries  of  the  existence  of  disabilities. 
For  these  reasons,  publication  of  this 
interim  rule  in  proposed  form  prior  to 
the  effective  date  of  the  Section  503 
invitation  to  self-identify  regulation  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest.  Thus,  good  cause 
exists  under  the  APA  to  dispense  with 
notice  of  proposed  rulemaking. 

Summary  of  the  Interim  Rule 

This  interim  rule,  41  CFR  60- 
250.5(d).  is  substantively  the  same  as 
the  new  Section  503  regulation  at  41 
CFR  60-741.42;  it  adopts  the  standards 
contained  in  the  ADA  implementing 
regulations  regarding  disability 
discrimination,  but  applies  these 
standards  to  covered  disabled  veterans 
and  veterans  of  the  Vietnam  era.  Much 
of  §  60-250. 5(d),  however,  will  remain 
the  same  as  it  has  been  since  it  was 
published  20  years  ago.  (41  FR  26386, 
26389.  June  25,  1976  )  A  summar>'  of  the 
major  changes  to  the  previous  rule 
follows. 

Paragraph  (d)(1)  of  the  interim  rule 
mirrors  language  in  the  Section  503 
final  rule  at  §60-741. 42(a).  Paragraph 
(d)(1)  requires  the  contractor,  after 
making  an  offer  of  employment  and 
before  the  applicant  begins  his  or  her 
emplo\'ment  duties,  to  invite  applicants 
to  self-identify  in  order  to  benefit  from 
the  contractor's  affirmative  action 
program  for  disabled  veterans  and 
veterems  of  the  Vietnam  era.  This 
approach  is  consistent  with  the  ADA 
and  the  EEOC  regulation  at  29  CFR 
1630.14(b),  which  provides  that  an 
employer  may  require  a  medical  inquiry 
after  making  an  offer  of  employment  to 
a  job  applicant  and  before  the  applicant 
begins  his  or  her  )ob  duties,  if  all 
entering  employees  in  the  same  job 
category  are  subjected  to  such  an 
inquiry  regardless  of  disability. 

Paragraphs  (d)(2)  and  (d)(3)"  provide 
limited  exceptions  to  the  genera; 
requirement  of  paragraph  ld)(l).  In 
paragraph  (d}(2},  contractors  are 
permitted  to  invite  disabled  veterans  to 
self-identify  before  an  emplo>-ment  offer 
has  been  made  only  in  two  limited 
circumstances  (i)  if  the  invitation  is 
made  when  the  contractor  actually  is 
undertaking  affirmative  action  for 
disabled  veterans  at  the  pre-offer  stage, 
or  (ii)  if  the  invitation  is  made  under  r 
Federal,  state  or  local  law  requiring 
affirmative  action  for  disabled  veterans 
EEOC's  October  10.  1995,  'AD-'K 
Enforcement  Ciiidaiice:  Preempioyinent 
Disability-Related  Questions  and 
Medical  Examinations"  also  authorizes 
pre-employment  inquiries  in  these 
circumstances.  In  paragraph  (d)(3). 


contractors  are  similarly  permitted  to 
make  pre-offer  invitations  to  Vietnam- 
era  veterans  to  self-identify  in  limited 
circiunstances;  (i)  if  the  invitation  is 
made  when  the  contractor  actually  is 
undertaking  affirmative  action  for 
Vietnam-era  veterans  at  the  pre-offer 
stage;  or  (ii)  if  the  invitation  is  made 
under  a  Federal,  state  or  local  law 
requiring  affirmative  action  for  Vietnam- 
era  veterans. 

Paragraph  {d)(4)  of  the  interim  rule 
requires  that  the  invitation  inform  the 
individual  that  the  request  to  benefit 
under  the  contractor's  affirmative  action 
program  may  be  made  immediately  or  at 
any  time  in  the  future.  This  revision 
will  help  ensure  that  the  individual  is 
aware  that  he  or  she  is  not  precluded 
from  making  the  request  at  a  later  time 
whether  or  not  an  initial  request  was 
made.  For  example,  a  covered  veteran 
simply  may  choose  not  to  self-identify 
before  beginning  work,  but  may  w  ish  to 
do  so  later. 

Paragraph  (d)(4)  also  requires  that  the 
contractor  maintain  a  separate  file  on 
applicants  and  employees  who  have 
identified  themselves  as  covered 
disabled  veterans  or  Vietnam-era 
veterans  and  provide  that  file  to  OFCCP 
upon  request.  This  requirement 
parallels  41  CFK  §60-741. 42(b),  and  is 
consistent  with  separate  file 
requirements  already  existing  under  the 
ADA  (42  use.  12li2(d)(3)(B);  29  CFR 
1630.14(b)(1)).  For  many  years,  the 
X'EVRAA  regulations  have  required 
contractors  to  maintain  the 
confidentiality  of  this  information,  and 
the  explicit  requirement  for  separate 
files  of  such  information  aids  in  the 
protection  of  the  records" 
confidentiality 

Paragraph  (d)(5)  of  the  interim  rule 
mirrors  §b(>-741. 42(c).  This  provision 
clarifies  that  nothing  in  this  section 
relieves  the  r.ontractor  of  its  obligation 
to  take  affirmative  action  with  resper;  to 
those  applicants  or  employees  who  are 
known  to  the  contractor  to  be  disabied 
veterans  or  \'ietnam-cra  veterans.  Ttie 
invitation  to  selfidcntify  is  not  the  only 
affirmative  action  requirement  under 
\'EVR.\.'\.  This  provision  merely  helps 
to  ensure  that  co.ntrectors  are  not 
contused  about  this  Tiportant  point.  For 
example,  as  stated  in  current  §bL>- 
25n.6(bi.'(c)ontiactors  shall  review 
their  personnel  processes  to  determine 
whether  their  present  procedures  assure 
careful,  thorough  and  systematic 
consideration  of  the  loh  qualifications  of 
known  disabled  veteran  applicants  arid 
Vietnam  era  \eteran  applicants  for  )ob 
vacancies  tilled  either  oy  hiring  m 
promotion,  end  for  all  training 
opportunities  offered  or  available  " 
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Paragraph  (d)(6)  provides  that  nothing 
in  this  section  relieves  the  contractor 
from  Liability  for  discrimination  under 
the  Act.  This  provision  is  identical  to 
language  in  the  ciurent  VEVRAA 
regulation  and  to  the  language  in  §  60- 
741.42(d),  and  is  merely  organized  into 
its  own  subparagraph. 

The  contractor  may  develop  its  own 
invitation  for  complying  with  §  60- 
250.5(d),  although  an  acceptable  form  of 
such  invitation  is  set  forth  in  revised 
Appendix  A  to  Part  60-250.  This 
amended  appendix  is  substantially 
similar  to  the  current  Appendix  A,  but 
incorporates  a  number  of  changes  to  the 
appendix  to  conform  it  to  the 
requirements  of  revised  §  60-250. 5(d). 
For  instance,  amended  Appendix  A 
clarifies  that  the  information  submitted 
to  the  contractor  will  be  used  to  assist 
it  in  placing  the  individual  in  an 
appropriate  position  and  in  making 
appropriate  accommodations,  and  that 
the  informatictfi  will  be  used  only  in 
accordance  with  the  Act  and  the 
regulations.  New  Appendix  A  also 
specifies  that  the  contractor  should 
incorporate  into  the  invitation  a  brief 
summary  of  the  relevant  portion  of  its 
affirmative  action  program. 

Regulatory  Procedures 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866  This  interim  rule  has  been 
determined  not  to  be  significant  for 
purposes  of  Executive  Order  12866  and 
therefore  need  not  be  reviewed  by  OMB. 
This  interim  rule  does  not  meet  the 
criteria  of  Section  3(0(1)  of  Executivi' 
Order  12866  and  therefore  the 
infonnalion  listed  in  Sec  tion  6(a)(3)(C) 
of  that  Order  is  not  required. 

This  conclusion  is  based  on  the  fact 
that  this  interim  rule  does  not 
substantively  change  the  existing 
obiifjation  of  Federal  contractors  to 
apply  a  policy  of  n.mdisrrimination  and 
affirni.'itive  action  in  tiie'r  employment 
of  qualified  special  disabled  veterans 
and  veterans  of  the  Violn^ini  era. 
Although  the  rule  ^i-neraliy  conforms 
the  existing  Section  4?  12  reeuLtinn 
reg  i.'-iiing  the  invit.ntion  to  self-id'-utifv 
to  the  new  Section  .';.0.1  rale,  it  does  not 
M^.nifnantly  alter  the  substance  of  tne 
existing  provisions. 

Hcfiulatory  Flexihihli  Act 

I'he  interim  ruie  will  retain 
consi.'jtency.  and  avoid  confusion  ami 
conf!i«  t.  between  the  .Section  4212 
regulation  requir-ng  i.n^<::r  Guvemnu  nt 
con'ractvifb  to  provide-  .in  invitation  to 
selt-identify  ;md  thf  parallel  Section 
"jOS  regulation.  Moi>-over,  these  two 


regulations  conform  to  the  ADA 
nondiscriminadon  requirements 
applicable  to  private  and  State  and  local 
government  employers  with  15  or  more 
employees.  In  view  of  this  regulatory 
consistency  and  because  the  interim 
rule  does  not  substantively  change 
existing  obligations  for  Federal 
contractors,  we  certify  .that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  Therefore,  under  the 
Regulatory  FlexibiHty  Act,  5  U.S.C. 
605(b),  a  regulatory  flexibility  analysis 
is  not  required. 

Unfaflded  Mandates  Reform  Act 

This  interim  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
the  expenditure  by  State,  local  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year. 

Paperwork  Reduction  Act 

The  interim  rule  requires  those 
contractors  who,  for  affirmative  action 
purposes,  invite  applicants  and 
employees  to  identify  themselves  as 
covered  disabled  veterans  or  veterans  of 
the  Vietnam  era  to  maintain  a  separate 
file  on  such  applicants  and  employees. 
This  recordkeeping  provision  is  the 
same  as  that  contained  in  the  Section 
503  final  rule,  41  CFR  §  60-741. 42(b). 
Approximately  89,000  Federal  service 
and  supply  contractors  and  100,000 
Federal  construction  contractors  are 
subject  to  VEVRAA  and  Section  503. 

OFCC?  does  not  believe  that  this 
requirement  will  result  in  increased 
recordkeeping  burdens  for  contractors. 
OFCCP  believes  that  a  number  of 
contractors  may  already  have 
maintaint;d  separate  files  on  such 
applicants  and  employees  in  order  to 
implement  the  VEVRAA  confidentiality 
requirements.  In  addition,  the  AU.A 
present! v  requires  employers  with  1.5  or 
more  employees  to  maintain  on  separate 
forjns  and  in  separate  medical  file.-, 
.nfoiinatiun  obtained  regarding  the 
medical  condition  or  history  of 
.lyplicauts  and  to  treat  tliis  information 
ds  confidential  modiral  records  (42 
U.S.C.  12112(d)(3)(B),  Z9  CFR 
lf)30.14Cb;(l)).  Furthermore,  becau'^e  the 
iiivitdtion  to  .self-identify  is  only 
required  by  the  interim  niie  to  occur 
aff'ir  a  job  offer  ha?  been  made,  and  not 
lo  ail  apphcants.  there  will  be  fewer 
records  of  self-identification  being 
gf'nrrutod  \hai\  in  thf  p;;-*.  Therefore, 
■"ilthougb  the  recordXeepina  ianc^uage  in 
the  irU'-rim  rule  is  more  e^pansiva  than 
th  It  in  the  ci^-rent  VEVR^^A  re\;nlatiors, 
Ot  CCP  does  nui  beliovo  it  wid  result  in 
increased  recoidkoeoini!  burdans 


As  noted  above,  OFCCP  believes  that 
by  issuing  this  interim  rule  to  be 
effective  at  the  same  time  as  the  Section 
503  regulations,  the  covered  contractors' 
paperwork  requirements  will  be 
minimized  because  there  will  not  be  a 
need  to  have  separate  forms,  notices  and 
posters  for  inviting  self-identification 
under  VEVRAA  and  Section  503. 
Uniformity  among  the  implementing 
regulations  of  VEVRAA.  Section  503 
and  the  ADA,  will  also  minimize 
confusion  and,  therefore,  help  to  ensure 
the  greatest  public  benefit  associated 
with  these  Federal  programs. 

It  is  also  important  to  note  that  the 
interim  rule  retains  a  sample  invitation 
in  Appendix  A  to  Part  60-250.  Thus,  the 
interim  rule  minimizes  the  burden  on 
contractors  of  designing  their  own 
invitations,  while  preserving  flexibility 
for  those  contractors  who  currently  use, 
or  decide  to  develop,  different  but 
otherwise  effective  and  appropriate 
forms  of  invitation. 

Information  collection  under  the 
VEVRAA  regulations,  and  under  the 
Section  503  regulations,  is  covered  by 
OMB  control  nimibers  1215-0072  and 
1215-0163.  The  interim  rule's 
recordkeeping  requirements  have  been 
submitted  to  OMB  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501. 
OFCCP  solicits  comments  concerning 
the  interim  rule's  collection  of 
information  to:  (i)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the-  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
response.s.  The  new  recordkeeping 
requirement  in  the  interim  rule  is  not 
effective  until  OFCCP  displays  a 
currently  valid  OMB  control  number. 
Upon  receipt  of  that  number,  which 
OFCCP  anticipates  will  take  between  90 
and  120  days.  O^CCP  will  pi:bhsh  a 
document  in  the  Federal  Register. 

Request  for  Public  Ccwments 

OFCCP  requests  public  comment  on 
the  provisions  of  the  interim  rule 
OFCCP  invites  v.ntten  views  from  all 
interested  parties,  including  public  and 


private  disability  organizations,  veterans 
representatives,  private  and  State  and 
local  govenunent  contractors  with  the 
Federal  Government,  Federal 
contracting  agencies,  and  concerned 
individuals.  OFCCP  will  consider  the 
public  comments  in  developing  a  final 
rule. 

List  of  Subjects  in  41  CFR  Part  60-250 

Administrative  practice  and 
procedure.  Civil  rights,  Employment, 
Equal  employment  opportunity. 
Government  contracts.  Government 
procurement.  Investigations,  Reporting 
and  recordkeeping  requirements. 
Veterans. 

Signed  at  Washington,  D.C.  this  12th  day 
of  April,  1996. 
Robert  B.  Reich, 
Secretory  of  Labor. 
Bernard  E.  Anderson, 
Assistant  Secretary  for  Employment 
Standards. 
Shirley  J.  Wilcher, 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

For  the  reasons  set  forth  above.  41 
CFR  Part  60-250  is  amended  as  set  forth 
below. 

PART  60-250— AFFIRMATIVE  ACTION 
OBUGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

1.  The  authority  citation  for  Part  60- 
250  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  793;  38  U.S.C.  4211 
and  4212;  Executive  Order  11758  (3  CFR. 
1971-1975  Comp.,  p.  841). 

2.  Section  60-250.5  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§60-250.5    Applicability  of  tti«  affirmative 
action  program  requirement 

•        •        *        •        • 

(d)  Invitation  to  self -identify.  (1) 
Except  as  provided  in  paragraphs  (d)  (2) 
and  (3)  of  this  section,  the  contractor 
shall,  after  making  an  offer  of 
employment  to  a  job  applicant  and 
before  the  applicant  begins  his  or  her 
employment  duties,  invite  the  applicant 
to  inform  the  contractor  whether  the 
applicant  believes  that  he  or  she  may  be 
covered  by  the  Act  and  wishes  to  benefit 
under  the  affirmative  action  program. 

(2)  The  contractor  may  invite  disabled 
veterans  to  self-identify  prior  to  making 
a  job  offer  only  when: 

(i)  The  invitation  is  made  when  the 
contractor  actually  is  undertaking 
affirmative  action  for  disabled  veterans 
at  the  pre-offer  stage;  or 


(ii)  The  invitation  is  made  pursuant  to 
a  Federal,  state  or  local  law  requirmg 
affirmative  action  for  disabled  veterans. 

(3)  The  contractor  may  invite  veterans 
of  the  Vietnam  era  to  self-identify  prior 
to  making  a  job  offer  only  when: 

(i)  The  invitation  is  made  when  the 
contractor  actually  is  undertaking 
affirmative  action  for  veterans  of  the 
Vietnam  era  at  the  pre-offer  stage;  or 

(ii)  The  invitation  is  made  pursuant  to 
a  Federal,  state  or  local  law  requiring 
affirmative  action  for  veterans  of  the 
Vietnam  era. 

(4)  The  invitation  referenced  in 
paragraphs  (d)(1)  through  (3)  of  this 
section  shall  state  that  a  request  to 
benefit  under  the  affirmative  action 
program  may  be  made  immediately  and/ 
or  at  anv  time  in  the  future.  The 
invitation  also  shall  summarize  the 
relevant  portions  of  the  Act  and  the 
contractor's  affirmative  action  program. 
Furthermore,  the  invitation  shall  state 
that  the  information  is  being  requested 
on  a  voluntary  basis,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  to  any 
adverse  treatment,  and  that  it  will  not  be 
used  in  a  manner  inconsistent  vdth  the 
Act.  If  an  applicant  so  identifies  himself 
or  herself,  the  contractor  should  also 
seek  the  advice  of  the  applicant 
regarding  proper  placement  and 
appropriate  accommodation,  after  a  job 
offer  has  been  extended.  The  contractor 
also  may  make  such  inquiries  to  the 
extent  they  are  consistent  with  the 
Americans  with  Disabilities  Act  of  1990 
(ADA),  42  U.S.C.  12101,  (e.g.,  in  the 
context  of  asking  applicants  to  describe 
or  demonstrate  how  they  would  perform 
the  job).  The  contractor  shall  maintain 

a  separate  file  on  persons  who  have  self- 
identified  and  provide  that  file  to 
OFCCP  upon  request.  This  information 
may  be  used  only  in  accordance  with 
this  part.  (An  acceptable  form  for  such 
an  invitation  is  set  forth  in  Appendix  A 
of  this  part.  Because  a  contractor  usually 
may  not  seek  advice  from  an  applicant 
regarding  placement  and 
accommodation  imtil  after  a  job  offer 
has  been  extended,  the  invitation  set 
forth  in  Appendix  A  of  this  part 
contains  instructions  regarding 
modifications  to  be  made  if  it  is  used  at 
the  pre-offer  stage.) 

(5)  Nothing  in  this  section  shall 
relieve  the  contractor  of  its  obligation  to 
take  affirmative  action  with  respect  to 
those  applicants  or  employees  who  are 
known  to  the  contractor  be  disabled 
veterans  or  veterans  of  the  Vietnam  era. 

(6)  Nothing  in  this  section  shall 
relieve  the  contractor  from  liability  for 
discrimination  under  the  Act. 

3.  Appendix  A  to  Part  60-250  is 
revised  to  read  as  follows: 


Appendix  A  to  Part  60-250 — Sample 
Invitation  to  Self-Identify- 

Note:  When  the  invitation  to  self  identih 
is  being  extended  prior  to  an  offer  of 
employment,  as  is  pjermitted  m  limited 
cirrunibtances  under  §60-250. 5(d)( 2 j  and  f'il. 
paragraph  2(ii)  of  this  appendix,  relating  to 
identification  of  reasonable  accommodations, 
should  be  omitted.  This  v*  ^l!  avoid  a  contlicl 
with  the  EEOC's  .Americans  with  Disabilities 
Act  (ADA)  Guidance,  which  in  most  cases 
precludes  asking  3  joD  appUcai,t  (prior  tn  a 
job  offer  being  tnadel  about  potential 
reasonable  accommodations. 

ISample  Invitation  tc  Self-ldentifyl 

1.  This  employer  is  a  Govemmeni 
contractor  subject  to  the  Vietnam  Era 
Veterans'  Readjustment  .Assistance  Act  of 
1974.  as  amended,  which  requires 
C^vemraent  contractors  to  take  afTimative 
action  lo  employ  and  advance  in 
empio\7nent  quai.fied  disabled  veterans  and 
veterans  of  the  Vietnam  era  covered  Wy  the 
Act.  If  you  are  a  disabled  veteran  or  \eteran 
of  the  Vietnam  era  covered  by  the  Act  and 
would  like  to  be  considered  under  the 
affirroative  action  program,  please  tell  us 
You  may  inform  us  of  your  desire  to  benefit 
under  the  program  at  this  time  and/or  at  any 
time  in  the  future.  This  information  will 
assist  us  in  placing  you  in  an  appropriate 
position  and  in  making  accommodations  for 
your  disability  if  you  are  a  disabled  veteran 
[The  contractor  should  here  insert  a  brief 
provision  summarizing  the  relevant  pwrtion 
of  its  affirmative  action  program.) 
Submission  of  this  information  is  voluntary 
and  refusal  to  provide  it  will  not  subject  you 
to  any  adverse  treatment.  Information  you 
submit  will  be  kept  confidential,  except  that 
(i)  suf)ervisors  and  managers  may  be 
informed  regarding  restrictions  on  the  work 
or  duties  of  disabled  veterans,  and  regarding 
necessary  accommodations;  (ii)  first  aid  and 
safety  pwrsonnel  ma>  be  informed,  when  and 
to  the  extent  appropriate,  if  the  condition 
might  require  emergency  treatment;  and  (iii) 
Govenm.ent  officials  engaged  in  enforcing 
laws  administered  by  OFCCP  or  the 
Americans  with  Disabilities  Act.  may  b>e 
informed  The  information  provided  will  be 
used  only  in  ways  that  are  not  inconsistent 
with  the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974.  at  amended 

2.  If  you  are  a  disabled  veteran  or  a  veteran 
of  the  Vietnam  era  covered  by  the  ,\ct.  we 
would  like  to  include  you  under  the 
affirmative  action  program  If  you  are  a 
disabled  veteran  it  would  assist  us  if  you  teil 
us  about  (i)  any  sfjccial  methods,  skills,  and 
procedures  which  qualify  you  for  positions 
that  you  might  not  othenvise  be  able  to  do 
because  of  your  disability  so  that  you  will  be 
considered  for  any  positions  of  that  kind,  and 
(ii)  the  accommodations  which  we  could 
make  which  would  enable  you  to  perform  the 
job  properly  and  safely,  including  special 
equipment,  changes  in  the  physical  layout  of 
the  job.  elimination  of  certain  duties  relating 
to  the  job.  provision  of  personal  assistance 
ser^•ices  or  other  accommodations 
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LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  96-1] 

Copyright  Restoration  of  Works  In 
Accordance  With  the  Uruguay  Round 
Agreements  Act;  List  Identifying 
Copyrights  Restored  Under  the 
Uruguay  Round  Agreements  Act  for 
Which  Notices  of  Intent  To  Enforce 
Restored  Copyrights  Were  Filed  In  the 
Copyright  Office 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Publication  of  List  of  Notices  of 

Intent  to  Enforce  Copyrights  Restored 

Under  the  Uruguay  Round  Agreements 

Act. 

SUMMARY:  The  Copyright  Office  is 
publishing  a  list  of  restored  copyrights 
for  which  it  has  received  and  processed 
Notices  of  Intent  to  Enforce  a  copyright 
restored  under  the  Uruguay  Round 
Agreements  Act.  Publication  of  this  list 
creates  a  record  for  the  public 
identifying  restored  copyright  owners 
and  works  for  which  Notices  of  Intent 
to  Enforce  have  been  filed  with  the 
Copyright  Office. 
EFFECTIVE  DATE:  May  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  or  Charlotte  Douglass, 
Principal  Legal  Advisor  to  the  General 
Counsel,  Copyright  C^/I&R,  Post  Office 
Box  70400,  Southwest  Station, 
Washington,  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366. 

SUPPLEMENTARY  INFORMATION:  The 
Uruguay  Round  General  Agreement  on 
Tariffs  and  Trade  and  the  Uruguay 
Round  Agreements  Act  (URAA)  (Pub.  L. 
No.  103-465;  108  Stat.  4809  (1994)) 
provide  for  the  restoration  of  copyright 
in  certam  works  that  were  in  the  public 
domain  in  the  LInited  States.  Under  a 
new  section  104A  of  title  17  '  of  the 
United  States  Code  as  provided  by  the 
URAA,  copyright  protection  was 
restored  on  January  1,  1996,  in  certain 
works  by  foreign  nationals  or 
domiciliaries  of  World  Trade 
Organization  (WTO)  or  Berne  countries 
that  entered  the  public  domain  for 
failure  to  comply  with  certain 
requirements  prescribed  by  U.S. 


UMI 


'Thel'R.\.\'srtmernimenIuf  17  U  S.C.  104A 
replaci's  section  10^.^  uiidpr  '.h'-  .North  American 
Free  Trade  Agreement  'mpletnentrttion  Act  (Pub.  L. 
No    103-182.  107  Slat.  2057.  2115  (IS'J'D)   Ttie 
L'rujiuay  Roand  Tr.ide  AKreements,  Texts  of 
.\i;reerr.ents.  implementing  Bill,  Statemenl  of 
.•\drr.;nist:ative  Ai  •ion.  and  Kei);;iiKd  Siipportint; 
StdtP.Tent^  H  R  Uoc.  No    ilb.  lOldCong,,  2d  Sess. 
324  n'J<Wl   See  60  FR  'H4M  (Sept.  29.  Ifl'iS). 


copyright  law.  17  U.S.C.  104A  (1994). 
Specifically,  to  qualify  for  restoration,  a 
work  must  be  an  original  work  of 
authorship  that 

(B)  is  not  in  the  public  domain  in  its  source 
country  through  expiration  of  term  of 
protection; 

(C)  is  in  the  public  domain  in  the  United 
States  due  to: 

(i)  noncompliance  with  formalities 
imposed  at  any  time  by  United  States 
copyright  law.  including  failure  of  renewal, 
lack  of  proper  notice,  or  failure  to  comply 
with  any  manufacturing  requirements; 

(ii)  lack  of  subject  matter  protection  in  the 
case  of  sound  recordings  fixed  before 
February  15.  1972;  or 

(iii)  lack  of  national  eligibility;  and 

(D)  has  at  least  one  author  or  rightholder 
who  was,  at  the  time  the  work  was  created, 
a  national  or  domiciliary  of  an  eligible  . 
country,  and  if  published,  was  first  published 
in  an  eligible  country  and  not  published  in 
the  United  States  during  the  30-day  period 
following  publication  in  such  eligible 
country. 

17  U.S.C.  104A(h)(6).2  A  work  meeting 
these  requirements  is  protected  "for  the 
remainder  of  the  term  of  copyright  that 
the  work  would  have  otherwise  been 
granted  in  the  United  States  if  the  work 
never  entered  the  public  domain  in  the 
United  States."  17  U.S.C.  104A(a)(l)(B). 

Unlike  the  procedure  for  restoration 
under  the  North  American  Free  Trade 
Agreement  Implementation  Act,  under 
the  URAA,  copyright  in  restored  works 
vests  automatically  on  the  date  of 
restoration,  without  any  need  for 
notification  of  the  Copyright  Office.  17 
U.S.C.  104A(a)(l)(A).  The  copyright 
owner  may  immediately  enforce  the 
restored  copyright  against  individuals 
who  infringe  his  or  her  rights  on  or  after 
the  effective  date  of  restoration.  That 
date  is  the  later  of  January  1,  1996,  or 
the  date  of  a  particular  nation's 
adherence  to  membership  in  the  WTO 
or  the  Berne  Convention,  or  the  date  of 
a  Presidential  Proclamation  restoring 
copyright  protection  to  a  nation.  The 
copyright  owner,  however,  may  not 
enforce  the  restored  copyright  against 
reliance  parties,  those  who  were  already 
using  the  work  or  acquired  copies  of  the 
work  before  the  date  of  enactment  of  the 
URAA,  until  after  the  copyright  owner 
files  a  Notice  of  Intent  to  Enforce  (NIE) 
a  restored  copyright  in  the  Copyright 
Office  or  serves  an  NIE  on  the 
individual  reliance  party. 

Pursuant  to  the  URAA,  the  Copyright 
Office  issued  final  regulations  governing 
the  procedures  for  filing  NIEs  on 
September  29,  1995.  In  those 
regulations,  published  in  the  Federal 
Register,  the  Office  stated  that  it  would 


•Cx'rtain  worikS  that  were  own«d  or  administered 
bv  the  .Mien  Froperty  Cu'-tndian  are  excepted  from 
protection  as  ,1  restored  work.  17  1' S.C  104A(b). 


subsequently  publish  lists  of  works  for 
which  Notices  of  Intent  to  Enforce  a 
restored  copyright  were  filed  with  the 
Copyright  Office.  The  URAA  directs  that 

The  Register  of  Copyrights  shall  publish  in 
the  Federal  Register,  commencing  not  later 
than  4  months  after  the  date  of  restoration  for 
a  particular  nation  and  every  4  months 
thereafter  for  a  period  of  2  years,  lists 
identifying  restored  works  and  the  ownership 
thereof  if  a  notice  of  intent  to  enforce  a 
restored  copyright  has  been  filed. 

U.S.C.  104A(e)(l){B).  The  first  list  was 
to  be  published  on  May  1,  1996. 

Section  104A(d)  of  tne  URAA  permits 
a  reliance  party  to  continue  to  use  a 
restored  copyright  which  it  acquired 
before  the  date  of  enactment  of  the 
URAA,  December  8,  1994,  for  a  12- 
month  period  beginning  on  the  date  of 
publication-of  the  list  identifying  the 
restored  work  in  the  Federal  Register. 
17  U.S.C.  104A(d)(2).  When  a  notice  of 
intent  is  both  filed  with  the  Copyright 
Office  and  served  on  an  individual 
reliance  party,  the  12-month  period  of 
immunity  fi^m  suit  for  continued  use  of 
the  restored  copyright  begins  to  run 
from  the  date  of  publication  or  the  date 
of  service  of  the  notice,  whichever  date 
is  earlier.  Filing  of  an  NIE  with  the 
Copyright  Office  is  effective  as  to  all 
reliance  parties,  while  service  on  an 
individual  reliance  party  is  effective  as 
to  that  reliance  party  and  any  other 
reliance  parties  with  actual  knowledge 
of  such  service  and  of  the  contents  of 
that  notice.  17  U.S.C.  104A(c). 

This  list  identifying  restored  works 
and  their  owners  is  also  available  for 
public  inspection  in  the  Public 
Information  Office  of  the  U.S.  Copyright 
Office,  Library  of  Congress,  Room  401, 
James  Madison  Building,  101 
Independence  Avenue,  S.E., 
Washington,  D.C.  Additionally,  the 
images  of  the  complete  NIEs  are 
available  for  inspection  and  copying  in 
the  Copyright  Office  Card  Catalog,  LM- 
459.  Records  of  these  NIEs  have  been 
indexed  by  the  English  title,  the  foreign 
title,  the  name  of  the  author,  and  the 
name  of  the  copyright  owner.  These 
records  are  available  both  online  in  the 
Copyright  Office  and  via  the  Internet. 
Internet  site  addresses  are:  World  Wide 
Web:  http://lcweb.loc.gov/copyright;  the 
gopher  address  is:  marvel.loc.gov;  and 
the  telnet  address  is:  locis.loc.gov.  The 
Copyright  Office  will  perform  a  search 
of  these  records  upon  the  receipt  of  a 
written  request  and  the  statutory  search 
fee  of  $20.00  per  hour  or  fraction 
thereof.  Also,  for  a  fee,  the  Copyright 
Office  vkrill  also  make  copies  of  NIEs  or 
the  list  identifying  restored  works  and 
their  owners.  The  following  restored 
works,  from  NIEs  processed  in  the 
Copyright  Office  by  April  19.  1996.  are 


listed  alphahotically  by  copyright 
owner;  multiple  works  owned  by  a 
particular  copyright  owner  are  listed 
alphabetically  by  title. 

Abbey,  Trustees  of  the  late  J.R. 

Abbey  collection  of  (.oloiur  plate  books 

in  aquatint  and  lithography 
Life  in  England 

Scenery  of  Great  Britain  and  Ireland 
Travel  I 
Travel  II 

Alameda  Films,  SA 

Los  amores  de  una  viuda 

El  ataud  del  vampiro 

El  aviador  fenomeno 

Una  bala  es  mi  testigo 

El  baron  del  terror 

La  cabeza  viviente 

Cadena  de  mentiras 

Casi  casados 

El  caso  de  la  mujer  ascsinadita 

Chabelo  y  Pepito  detectives 

Chabelo  y  Pepito  vs.  los  Monstruos 

La  cinco  advertencias  de  Satanas 

Cinco  asesinos  esperan 

Cinco  mil  dolares  de  recompensa 

Comicos  y  canciones 

Corona  de  lagrimas 

El  crepusculo  de  un  dios 

Cuando  acaba  la  noche 

Cuando  regrese  mama 

Cucurrucucu  paloma 

Del  suelo  no  paso 

El  diablo  no  es  tan  diablo 

Los  diablos  del  terror 

Un  dorado  de  Pancho  Villa 

La  edad  de  la  tentacion 

El  espejo  de  la  bruja 

La  flecha  envenenada 

Futbol  Mexico  70 

Una  gringuita  en  Mexico 

El  grito  de  la  muerte 

Los  hermanos  Diablo 

El  hombre  de  la  ametralladora 

El  hombre  y  el  monstruo 

Hora  y  media  de  balazos 

El  indomable 

Jovenes  y  bellas 

Juego  peligroso 

La  maldicion  de  la  Ucrona 

Manana  seran  hombres 

Manos  arriba 

La  marca  del  muerto 

El  mariachi  canta 

Me  ha  l^esado  un  hombre 

Mi  desconocida  esposa 

Mi  esposa  y  la  otra 

Misterios  de  ulfratumba 

La  muerte  es  puntual 

El  mundo  de  lo<  vampiros 

My  vida  es  una  cancion 

Nadie  muere  dos  veces 

Negra  consentida 

El  pantario  de  las  animas 

El  pecado  de  I^ura 

Pension  de  artistas 

Pepito  y  la  lampaia  maravillos 


Pistoleros  del  oeste 
Folicias  y  ladrones 
El  potro  salvaje 
Pnncipio  y  fin 
Punos  de  roca 
Raffles  Mexicano 
Los  recuerdos  del  por\'enir 
El  reni^gado  bianco 
Rio  hondo 

El  roho  al  tren  correo 
Rosario 

Serenata  en  Mexico 
Los  sheriffs  de  la  frontera 
Soy  un  golfo 
Te  vi  en  television 
Tiempo  de  morir 
Los  tres  amores  de  Lola 
Tres  Hermanos 
Triangulo 

Twist  locura  de  juventud 
Vacaciones  en  Acapulco 
El  vampiro 
•  Venganza  apache 
Las  visitaciones  del  diablo 
Una  viuda  sin  sosten 
Yo  quiero  ser  mala 
Yo  quiero  ser  torero 
El  Zorro  vengador 

Arrow  Film  Distributors,  Ltd. 

Millionairess 
Trial  and  error 

Babington-Smith,  Constance 

Pleasures  of  ruins 

Badin  Zacarias,  Anuar 

Claudia  y  el  deseo 

Boosey  &  Hawkes,  Inc. 

4  etudes  pour  piano  d'apres  les  suites 

pour  violincelle  de  Bach 
48  sinfonietta  in  A  (revised)  op.  5 
7  melodies,  op.  93 
7  poems  de  Pouchkine.  op.  29 
L'  abeille  no,  6.  op.  66 
L'  abeille,  op.  66 
Agwanijah 
Air  de  mere 

Air  du  rossignol  et  marche  Chinoise 
L'  amour  des  trois  oranges,  op.  33 
Andante  from  Quartet  no.  1.  op.  50  bis 
Apollon  musagete 
,'\utumnal  sketch,  op.  8 
Aux  temps  heureux  (1-3).  op.  64 
Ave  Maria 
Baiser  de  la  fee 
Ballade,  op.  15 
Berceuse 

Bizarcries  six  equisses.  op.  25 
Le  bon  abri,  op  92 
Le  bouffon.  op.  21  bis  chout 
Le  bouffon.  op.  21  chout 
Canzcna  et  etude 
Caprice;  o 

Cello  concerto  in  E  minor,  op.  58 
Chanson  de  Parcha 
Chanson  Russe 
Chant  du  ro.ssignol 


Chant  symphonique,  op  57 

Chose  en  soi,  op  45 

Cinq  melodies  (sans  parol)  op.  35 

Cinq  melodies  populares  Hebraiques 

Cinq  melodies,  opus  35  bis 

Cinq  poesies  de  C  Balmont,  op  36 

Cinq  poesies  de  Fouchkine 

Cinq  poesies,  op  23 

Cinq  posies  d'.\iina  Aklumatova.  op.  27 

Cinq  preludes 

Coeur  de  Don  Quichotte 

Collectionneur  d'erhoes 

Concerto  for  piano  &  orchestra 

Concerto  for  piano  &  orchestra — 2 

fHanos,  4  hands 
Concerto  in  F  sharp  mineur.  op.  1 
Concerto  no.  3  en  ut  majeur,  op.  26 
Concerto  pour  vnohn  en  re  majeur,  op. 

19 
Concerto 

Contes  de  la  vieiile  grand'mere.  op.  31 
Contrastes  et  developpements 
La  couveuse.  op.  85 
Credo 

Danse  boirde 

Danse  du  Banram.  danse  oriental 
Danse  Russe 
Deux  chansons  Ruses 
Deux  danses  ironiques 
Deux  melodies 
Deux  sonatinas,  op.  54 
Deux  tableau 
Divertimento 
Divertissement,  op.  43 
Divertissement,  op.  43  bis 
Duo  concertante 
Elegie.  op.  26 
L'enfant  prodique.  op  46 
Epitaph  (on  death  of  Diaghiiev) 
Etude  toccata 
Flute  a  travers  ie  violin 
Formes  en  I'air 
Gavotte  tiree  de  la  Symphonique 

classique.  op.  25 
Gavotte,  op.  77  bis 
Golf  fox  trot 
Intermezzo 

Introduction  &  scherzo 
Introduction,  chant  du  pecheur 
Le  jouer,  op.  24 
Komm  susser  tod 
Letters  a  moi  ineme 
Liturgia  domestica.  op,  79 
March  and  scherzc  from  The  love  for 

three  oranges,  op,  33ter 
Marche  Chinoise.  tiree  du  Conte  Urique 

rossignol 
Marva 

Moment  lyriques,  op.  78 
Musiques  d"Enfants.  op,  65 
Nocturne 

Nuits  d'Etjypte.  op,  61 
Octour  poiir  instruments  a  vent 
Ode 

Oedipus  i^ex 
Opus  14.  nos.  1-" 
Opus  14.  no  12 
Opus  14.  nos  8.  11 
Onus  14,  nos,  9.  10 
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Opus  21.nos.  1.4.5,  7,  12 

Opus  21,  nos.  2.  9,  11 

Opus  21.  nos.  3,  6.  10 

Opus21.no.  8 

Opus  26,  nos.  1-5.  8,  11,  14 

Opus  26,  nos.  3,  9,  15 

Opus  34,  nos.  1,  7,  10 

Opus  34.  no.  13 

Opus  34,  nos.  2,  6.  8 

Opus  S^i,  nos.  3—4 

Opus  34,  nos.  5.  8,  9.  11.  12 

Opus  38.  nos.  1-6 

Opus  4,  nos.  1.  2.  4,  6 

Opus  4.  nos.  3.  5 

Opus  8.  nos.  1,  2.  3.  5.  6 

Opus  8.  no.  4 

Opus  9 

Ouverture  sur  des  themes  Juifs,  op.  34 

Overture  in  B  flat,  op.  42 

Overture  Russe.  op.  72 

Le  pas  d'acier.  op.  41 

Le  pas  d'acier.  op.  41  bis 

Pater  noster,  credo  et  chant  des 

cherubins.  op.  29 
Pensees,  op.  62 
Persephone 
Petrouchka 
Piano  concerto  no  2  pour  piano  en  sol 

minor,  op.  16 
Piano  concerto  no.  3  in  C  major,  op.  26 
Piano  concerto  no.  5  in  G.  op.  55 
Piano  gosse 

Piemo  sonata  no.  5  en  ut  majeur,  op.  38 
Polka  Italienne 
Prelude  and  fugue  for  organ  by 

Buxtehude 
Printemps 
Procession 
Pulcinella 

Quatre  contes.  op.  34 
Qualre  contes,  op.  35 
Quatre  etudes  pour  orchestra 
Quatre  melodies 
Quatre  morceau 
Quatre  pieces,  op.  32 
Quatre  portraits  from  "Le  jouer",  op.  49 
Quatuor  cordes  no.  3,  op.  75 
Quintette  for  oboe,  clarinet,  violin. 

viola,  double  bass,  op.  39 
Rachmaninoff  5  etudes  tableau 
Romance  et  troika  from  Lieutenant  Kije, 

112  op.  60 
Le  sacre  du  printemps 
Scythian  suite  (Ala  et  Lolly),  op.  20 
Le  sente.  op.  89 
Sept  ils  sont  sept.  op.  30 
Serenade  in  three  movements 
Six  morceau,  op.  52 
Six  poesies  de  Pouchkine,  op.  32 
Sonata  no.  2,  op.  36 
Sonata  no.  3  d'apres  des  vieux  cahiers. 

op.  28 
Sonata  no.  4  in  do  mineur,  op.  29 
Sonata  pour  deux  violins  in  C,  op.  56 
Sonate 

Sonate  en  la  mineur.  op.  30 
Sonate  en  re  majeur,  op.  87 
Sonatine 
String  quartet  no.  1  in  B  minor,  op.  50 


Suite  d'apres  des  themes  Pergolesi 
Suite  de  Pulcinella 
Suite  from  Lieutenant  Kije.  op.  60 
Suite  from  The  prodigal  son,  op.  46  bis 

Suite  Italieruie 
Suite  symphonique  from  The  love  for 

three  oranges,  op.  33  bis 
Suite,  op.  86 
Suite 
A  summer  day,  childrens  suite,  op.  65 

bis  Sur  le  borysthene,  op.  51 
Symphone  de  psaumes 
Symphonie  de  psaumes 
Symphonies  pour  instruments  a  vent 
Symphonique  classique  no.  1,  op.  25 
Symphony  no.  1,  F  major 
Symphony  no.  2  in  D  minor,  op.  40 
Symphony  no.  2,  D  flat  major 
Symphony  no.  3  in  C  minor,  op.  44 
Svmphony  no.  4  in  C — first  version,  op. 

'47 
Symphony  no.  4  in  C — second  version, 

op. 112 
Tango 
Toccata 

Transcriptions  pour  la  jeunesse,  cah.  1 
Trio 

Trois  danses 
Trois  melodies,  op.  73 
Trois  morceau,  op.  31 
Trois  petite  chansons 
Trois  pieces  pour  quatour  a  cordes 
Trois  pieces,  op.  59 
Trois  poesies  de  H.  Bogdanovitch 
Valses  de  Schubert 
Varietude 

Le  vilain  petit  canard,  op.  18 
Violin  concerto  no.  2  in  G  minor,  op.  63 
Visions  fugatives,  op.  22 
Visions  fugatives.  op.  22,  no.  7 
Vocalise,  op.  34,  no.  14 
Zephire  et  Flore 

Brown  &  Williamson  Tobacco 
Corporation 

Hilton  crown  design 
Hilton  package  design 

Burrage,  Julian  Simon  Field 

Between  the  minute  and  the  hour 
Some  ghost  stories 
Someone  in  the  room 

Campbell,  Jerrold  Alfred 

I  need  you  dear 

I'll  be  good  to  you 

Most  of  my  tears  are  gone  now 

My  lover  has  gone  away 

Spring's  here 

Tiny  little  turned  up  nose 

Chester  Music,  Ltd. 

3  postludia  na  orkiestre 

6  piosenek  dziecinnych  na  glos  i  fort 

A  coz  to  za  dziencina 

Aniol  pasterzom  mowil 

Ask  me  no  more 

The  beacon  bam 

Bog  sie  rodzi 


Capricios 

Las  cinq  doigts 

Concerto  for  two  pianos 

Concerto  in  B  flat 

Divertimento  in  B  flat 

Domino  est  ten-a 

Dziecina  mala 

Elegy 

The  festival  anthem 

Five  short  pieces 

Five  songs  de  la  mare 

Four  poems  of  St.  Theresa  of  Avila 

Gdy  sie  Chrystus  rodzil 

Gdy  slienza  panna 

Hej  w  dzien  narodzenia 

Hej,  jeh  leUja  panna  Maryja 

Hej,  weselmy  sie 

L'  histoire  du  soldat 

Hola,  hola  pasterze  z  pola 

Introduction  and  allegro 

Jesu,  silezny  kwiesie 

Jezus  malusienki 

Jonah 

Lacrimosa  na  chor  i  orkiestre 

Lord,  when  the  sense  of  thy  sweet  grace 

Lulajze  ]ezuniu 
Mala  suita  na  orkiestre 
My  tez  pastuszkowie 
Najswietsza  panienka  po  swiecie  chodiz 
Les  noces 
Nocturne 
NoctiuTie 

Ode  du  premier  jour  de  mai 
Pan  Tralalinski 
Pasterze  mili 
Fiereczko 
Potnoc  juz  byla 
Pozegnani  wakacji 
Przybiezeli  do  Bethejem 
Recitative  e  arioso  na  skrzypce  i  fort 
Scherzo 

Serenade  for  strings 
Sinfonietta 
Sinfoniettta,  op.  34 
Six  preludes 
Sonata  in  D  minor 
Sonata,  no.  2 
Sonata 
Sonatina 

Spozniony  stowik 
Spring  at  this  hour 
Stabat  mater 

Stomkowy  tancuszek  i  imie  piosenki 
String  quartet  no.  2 
String  trio 
Suite  for  orchestra  I 
Suite  for  orchestra  II 
Symphony  no.  1 
Theme  and  variations 
Three  Greek  songs 
Three  mazurkas 
Toccata 
Tryptyk  slaski 
W  ziobie  lezy 

Wariacje  na  temat  Faganiniego 
Wianki 
Wrobelek 
Z  narodzenia  pana 
Zaslyszana  melodyjka 


Cima  Films,  SA  de  CV 

El  albanil 

Dios  los  cria 

Entre  tnonjas  anda  el  diablo 

El  hijo  del  pueblo 

El  hijo  prodigo 

Hoy  he  sonado  con  dios 

Jalisco  nunca  picrde 

Juan  Armenta  el  repatriado 

Lauro  Punales 

La  ley  del  monte 

La  loca  de  los  milagros 

Lucio  Vazquez 

Rosas  blancas  para  mi  hermana  negra 

Tu  camino  y  el  mio 

La  valentina 

Cinematografica  Jalisco,  SA 

Al  rojo  vivo 

Aprendiendo  a  vivir 

Atras  de  las  nubes 

Audaz  y  bravero 

El  ausente 

Los  aventureros 

Ay  chaparros  come  abundan 

El  boxeador 

Los  Bravos  de  California 

El cachorro 

Cargando  con  el  rauerto 

Camaval  en  mi  barrio 

El  cinico 

Contra  viento  y  marea 

Dos  valientes 

Echerune  al  gate 

En  la  vieja  California 

Esta  noche  no 

Falsificadores  y  asesinos 

Fugitivos 

La  furia  de  los  karatecas 

Un  gallo  con  espolones 

El  gallo  giro 

El  gran  pillo 

El  jinete 

La  justicia  del  lobo 

El  lobo  solitario 

El  mal 

Mas  alia  de  la  vioiencia 

Los  novios 

El  puno  de  la  muerte 

Quietos  todos 

Rapto  al  sol 

Rio  salvaje 

La  risa  de  la  ciudad 

Suerte  te  de  dios 

Tampico 

El  temerario 

Tres  amigos 

Tres  bribones 

Tres  tristes  tigres 

Un  trio  de  tres 

Vaya  tipos 

Vuelve  el  lobo 

Ya  somos  hombres 

El yaqui 

Yo  el  valiente 

Cinematografica  Rodriguez,  SA 

Actos  de  posesion 


La  alacrana 

Las  aventuras  de  dos  galleras 

La  bandida 

La  barranca  sangrienta 

Caperucita  roja 

Caperucita  y  pulgarcito  contra  los 

montruos 
Caperucita  y  sus  tres  amigos 
Los  cuates  de  la  Rosenda 
La  culpa  de  los  hombres 
Los  demonios  del  desierto 
El  dengue  del  amor 
El  diario  de  mi  madre 
Los  dos  cuatreros 
Los  dos  matones 
Los  encapuchados  del  infiemo 
Encuentro  con  la  muerte 
Los  espadachines  de  la  reina 
Esquina  Bajan  . 
Extrano  matrimonio 
El  gato  con  botas 
Hay  lugar  para  dos 
Hay  que  parar  IS  delantera 
Las  hermanas  X  o  las  aventuras  de  las 

hermanas  X 
La  hija  del  payaso 
Las  hijas  del  Zorro 
Los  hijos  ajenos 
Los  hijos  del  condenado 
Los  hombres  de  Lupe  Alvirez 
Las  invencibles 
El  juego  de  la  muerte 
El  latigo  Negro 

Fl  latigo  Negro  en  el  anima  de!  ahorcado 
La  iocura  del  rock  and  roll 
Luna  caUente 
El  manatial  de  las  fieras 
Matanza  en  matamoros 

Mi  caballo  prieto  rebelde 

Mi  cancion  eres  tu 

Mis  secretaria  privadas 

El  misterio  del  latigo  Negro 

La  muerte  es  un  buen  negocio 

Mujeres  enganadas 

Las  nenas  del  siete 

Nosotros  los  jovenes 

Operacion  marihuana 

Pt^dro  e!  de  Guadalajara 

Pintame  angelitos  blancos 

Primavera  en  el  corazon 

Lo  que  no  se  puede  perdonar 

Ratas  de  la  frontera 

Sangre  en  el  Rio  Bravo 

Santo  contra  el  cerebrn  diabolico 

Santo  contra  el  rev  del  crimen 

Santo  contra  los  zombies 

Santo  en  el  hotel  de  la  muerte 

Se  rifa  una  mujer 

Una  senora  estupenda 

La  sonrisa  de  la  virgen 

Suave  carino,  may  suave 

Taxi  mortal 

Tres  balas  perdidas 

Los  tres  villalobos 

El  ultimo  asalto 

Las  vengadoras  enmascaradas 

La  venganza  de  la  coyota 

La  venganza  de  los  villalobos 

La  venganza  del  resucitado 


Venganza  en  el  circo 
Vivir  a  todo  dar 
Y  ahora  que  senor  fiscal? 
Zandunga  para  tres 

Cineproducciones  Intemacionales,  SA 
deCV 

El  arte  de  enganar 
Burlesque 

Comezon  a  la  Mexicana 
Las  computadoras 
Conexion  criminal 
El  deseo  en  otono 
Festival  del  humor 
Goza  conmigo 
El  homicida 
Jovenes  perversos 
El  mala  onda 
El  muerto  al  hoyo 
Pancho  el  sancho 
Placeres  divertidos 
La  portera  ardiente 
El  preso  no.  9 
El  sargento  Perez 
La  taquera  picante 
El  trinquetero 
Vagabunda 
Viva  la  risa  2 

Cinevision,  SA 

Anacleto  se  di\  orcia 

El  ardiente  deseo 

Cafe  de  chinos 

Carrona 

Con  su  amable  permiso 

Corazon  de  nine 

Duelo  al  atarderer 

La  gadta 

La  hija  del  panadero 

Jalisco  nunca  pierde 

Juan  sin  miedo 

Juegos  de  alroba 

Juntos  pero  no  rev-uelros 

Maria  del  mar 

Los  miliones  del  chanan 

Pobre  diablc 

Y  muriu  por  nosotros 

Clasa  Films  Mundiales  SA  de  CV 

A  media  luz 

Las  abandonadas 

La  abueiiia 

Las  adorables  mujercitas 

Ahi  vienen  los  argun.edo 

Al  son  de  la  marimba 

Alas  doradas 

Los  amantes  frios 

Amapold  del  i amino 

La  amargura  de  mi  raza 

Amok 

Amor  de  una  vida 

El  amor  las  vupive  iocas 

El  amor  no  es  ciego 

El  amor  tiene  cara  de  niujer 

Amor  y  ?e\o 

,\mor.  amor,  amor 

El  angel  negro 

Angela  Morante.  crimen  o  suicidio 

Angelica  o  un  dia  de  ilu\ia 
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.\nor,he  sone  contigo 

El  apando 

.\quellos  an  OS 

El  as  Negro 

El  Asaltacaminos 

El  Asesino  se  emb<irca 

Asi  se  quiere  en  Jalisco 

Atacan  los  karatecas 

Ave  sin  nido 

Las  aventuras  de  chucho  el  roto 

Aventuras  de  la  pandilla 

Ay.  palillo,  no  te  rajes! 

Ay.  que  tiempos.  senor  Don  Simon! 

Bajo  el  ardiente  sol 

Bala  perdida 

Balun  canan 

El  barbero  prodigioso 

Barrio  de  campeones 

El  Bastardo 

Besame  mucho 

Besito  a  papa 

Un  beso  en  la  noche 

Los  bienamados 

Bodas  de  oro 

Bodas  tragicas 

Bugambilia 

Cabalgando  a  la  luna 

Caballena  del  impeno 

Caballo  a  caballo 

Caballo  prieto  azabac  he 

Cada  loco  ion  su  tenia 

La  cama  de  piedra 

El  cammo  de  los  gatos 

Canta  y  no  1  lores 

La  (  aptura  de  i:huc;ho  r]  roto 

El cara  parchada 

C.-t.-gamento  prnhilvHo 

La  rasa  de  la  trdva 

La  Cusa  tiel  pelicani) 

La  (  asd  df!  ri-nc  or 

La  (.as.i  del  sur 

CasatP  V  vcris 

El  caudillo 

Las  (  fiiizas  del  diputail') 

La  t  hiiiiiai  .1 

El  c.h  irro  de!  i.risto 

Chi'  .no 

Chi!  i:n  hal?i:!, 

L't  (  ;•  i:".a  pobi.in  i 

Chisteiandi;. 

L.is  ':h!vas  r.<\''"ias 

(.'-uh  .(■;  ;-,t  ,  i 

Fl  cicior.  li'  i.ii.;.ro 

La  cigu'-n.i   Ii/  si 

Cinco  fueron  escugidos 

Las  cinco  norh.^s  rle  aim 

Cinco  rnstros  de  n;i:,r 

Clandestmo  aestiuM 

La  cobirdt 

El  n:;  p!;.'  niongol 

'■"  iri  e;    '•     .1  en  el  gailUo  1 

^    :,M>'  .ie(l<: '   !  (  1  gatillo  II 

(•:..;    •'  d-^!...n.:lgacillo!Il 

Con  el  deuf  en  el  gptillo  FV 

Con  la  ini&ma  nioneda 

Corazon  salvaje 

Coronacion 

El  corsario  negro 

La  corte  del  faraon 


Crepusculo 

Crimen  en  la  alcoba 

El  crioUo 

La  rripta 

Cnsto  te  ama 

Cronica  roja 

Cuando  baja  la  marea 

Cuando  los  hijos  se  van 

Cuando  tejen  las  aranas 

Cuando  viajan  las  estrellas 

El  cuarto  chino 

Cuba  Baila 

Cuchillo 

El  cumpleanos  del  perro 

La  daraa  del  alba 

La  dama  del  velo 

De  came  somos 

De  que  color  es  el  viento? 

En  defensa  propia 

Deseos 

El  desquite 

Dias  de  combate 

Dias  de  otono 

La  diosa  arrodillada 

La  diosa  impura 

Disfinto  amanecer 

Divinas  palabras 

Divorciadas 

Los  docB  malditos 

Dona  Barbara 

Dona  Herlinda  y  su  hijo 

Dona  Macabra 

Los  dos  piUetes 

Duelo  en  las  montanas 

Duelo  indiii 

P.naniorada 

Ennientro  inosperadu 

Los  euredos  do  una  galle?,n 

Fiiterrado  \  ivi 

L.i  entrega  d**  chucho  c!  roto 

F,l  psperado  amor  desesperad  j 

La  pstrella  del  rev 

Eva  V  Dano 

Lin  a  e.xliana  ir.uier 

La  fariuii  i  Rifflno  I 

La  f-imilia  Ruffino  II 

La  faniilia  Ruffino  III 

La  faniil-.a  Ruffino  IV' 

FanMliandades 

F.tnt'K  lie 

F"t;li  pe  de  ]esus 

F;  .';  -nl  deldMbloF 

Fi  f-i'.l  a,'!  (.liubloll 

F;  '.■.!..;  aei  (liablo  Hi 

F!  fi.ti  1  del  du.blo  IV 

i  1(11  d*-    ,.i)a 

[  !.ir  >iU  '-strr 

1-  iDies  1*1'  r;jp>>l 

i-ri'ia.  !•   '',!  lie:;,!  \  :va 
I-,':*'i  i.--^',',i<:n 

1  iii;.'  c.n  ia  nodie 

1, 1  "i'-  1  de  un  dins 

Furias  desatadas 

Futboilsta  fenomeno 

C-abinu  birrera 

Una  gallcga  en  !  i  i.ah  ir  i 

El  gailert) 

La  galUna  clueca 

El  gallo  de  oro 


La  genera  la 

El  globo  de  cantoUa 

El  gran  calavera 

Las  grandes  aguas 

l^  guerra  de  los  pasteles 

Hay  que  bonitas  piernas!  (calabacitas 

Uemas) 
Herencia  tragica 
La  hermana  impura 
Hermanos  del  viento 
La  hija  del  engano 
La  hija  del  penal 
La  hija  del  regimiento 
Las  hijas  de  Don  Laureano 
El  hijo  de  Gabino  Barrera 
Los  hijos  que  yo  sone 
Historia  de  un  abrigo  de  mink 
Historia  de  un  canalla 
Historia  de  un  gran  amor 
El  hombre  y  la  bestia 
Los  hombres  no  lloran 
Huellas  del  pasado 
La  ilusion  viaja  en  tranvia 
Las  infieles 

Intemado  para  senoritas 
El  intruso 

Los  jaguares  contra  el  invasor  misterioso 
El  jaguey  de  las  ruinas 
Los  Japoneses  no  esperan 
El  jardin  de  la  tia  Isabel 
El  jardin  de  los  cerezos 
El  jinete  enmascarado 
Jinetes  de  la  llanura 
E!  jinetle  N'egro 
El  jorobado 
Una  joven  de  16  anos 
El  joven  juarvz 
El  luego  dc  la  guitarra 
Juego  de  pasiones 
Karla  contra  los  jaguares 
Lagnmas  de  mi  barrio 
tl  l.^tipo  Negro  contra  los  farsantes 
Los  leones  del  ring 
Los  jponts  del  ring  \s.  la  Cosa  Nostra 
La  ley^nda  de  Rudrigo 
La  lit;a  de  las  canciones 
La  liga  de  las  mi.charhas 
El  ilantn  de  la  to.tuca 
Las  lupitas 
Macarin 

I.a  mar.?-a.'ia  de  la  discoidia 
Fi  mar 

Maravdlas  'iel  tr.reo 
La  inarra  ilt-.l  iuer\o 
La  marca  dei  gavilan 
Maria 

Maria  Cmdelaria 
Maria  Fiige.i;-i 
Mari-T  Pistobs 
Las  nia":pos  is  df^ocada? 
Mani",  :-"ierr-i 
Mas  alia  del  aiiiur 


E!  mas  i.-ilieatT 


n: 


ando 


Las  ;-nedias  di  .■'.eda 
Lu  rnc;r.r  do  Terevi 
El  MevirajU' 
Mf'xica.!...    lu  piiedes 

Ml  espo'.-i  me  conifj-^f^nde 


Mi  querido  capitan 

La  miel  se  fue  de  la  luna 

Miente  y  seras  feliz 

Miercoles  de  ceniza 

Mil  estudiantes  y  una  muchacha 

Mina,  viento  y  libertad 

Un  minuto  de  bondad 

La  monja  Alferez 

El  monje  bianco 

La  muerte  en  el  desfiladero 

La  muerte  pasa  lista 

La  mujer  perfecta 

La  mujer  que  tu  quieres 

La  mujer  sin  lagnmas 

Mujercitas 

La  mulata  de  Cordoba 

Un  mulatto  liamado  Martin 

Mundo  magico 

Nacida  para  amar 

Narada  o  el  verano 

Natacha 

Nazarin 

El  nino  y  el  tiburon 

No  mataras 

No  tiene  la  culpa  el  indio 

La  noche  y  tu 

Las  noches  de  paloma 

Noctumo  de  amor 

El  norteno 

Nosotras  las  taquigrafas 

Nostradamus  I 

Nostradamus  II 

Nostradamus  III 

Nostradamus  IV 

Nuestros  buenos  vecinos  de  yucatan 

Nuestros  odiosos  maridos 

Nueva  chistelandia 

Nunca  me  hagan  eso 

Oficio  de  tinieblas 

Los  olvidados 

Orinoco 

Otra  primavera 

El  pacto 

La  pajarera 

La  palomilla  al  rescate 

La  palomilla  en  vacaciones  misteriosas 

La  panchita 

La  pandilla  en  accion 

La  pandilla  se  divierte 

El  pandillero 

Para  usted  jefa 

Paradiso  robado 

El  pasajero  diez  mil 

Pata  de  palo 

Pedro  Paramo 

El  penon  de  las  animas 

Pepita  Jimenez 

La  pequena  senora  De  Perez 

Los  pequenos  gigantes 

Los  pequenos  privilegios 

Peregrina 

Los  Perez  Garcia 

La  perla 

Persiguelas  y  alcanzalas 

Pistoleros  del  la  fontera 

Pito  Perez  se  va  de  bracero 

La  playa  vacia 

La  plaza  de  Puerto  Santo 

Pobre  nino  rico 


Las  poquianchis 

El  primer  paso  .   .   .  de  la  mujer 

El  proceso  de  cristo 

El  profeta  mimi 

Puebierina 

El  puente  del  castigo 

Pulgarcito 

Que  bravas  son  las  solteras 

Que  hacer  con  mis  hijos  .   .  . 

Que  hombre  tan  simpatico 

El  que  tenga  im  amor 

Que  viene  mi  marido! 

Quiereme  porque  me  muero 

Quiero  vivir  mi  vida! 

Raices 

Rancho  solo 

El  rapido  de  las  9:15 

El  rebelde 

Renuncia  por  motivos  de  salud 

Resurreccion 

El reventon 

El  no  y  la  muerte 

Fl  Ropavejero 

Rosa  blanca 

Rosa  del  Caribe 

Rosenda 

Rostros  Olvidados 

Salon  Mexico 

San  Simon  de  los  Magueyes 

Satanas  de  todos  los  horrores 

Secreto  etemo 

Secuestro  diabolico 

La  senora  de  enfrente 

Una  senora  movida 

La  sentencia 

El  sexo  fuerte 

Si  usted  no  puede,  yo  si 

Si  yo  hiera  millonario 

El  Sinverguenza 

El  socio 

Sol  y  sombra 
.Soledad 

Sonatas 

La  sonrisa  de  los  pobres 

Sor  ye-ye 

Spree 

Subida  al  cielo 

La  tarea 

La  tarea  prohibida 

Te  quiero 

Tentacion 

Tequila 

La  tercera  palabra 

Tercio  de  quites 

El  testamento 

La  tia  de  las  muchachas 

Tiempo  y  destiempo 

En  tiempos  de  Don  Porfirio 

Tierra  brava 

Los  tigres  del  ring 

Torero 

El  torneo  de  la  muerte 

La  trepadora 

Los  tres  calaveras 

Tres  raujeres  en  la  hoguera 

El  trio  de  gracia 

Triunfa  la  pandilla 

Tu  hijo  debe  nacer 

Los  ultimos  dias  de  Pompeyo 


Un  yucateco  honoris  causa 

Uno  y  medio  contra  el  mundo 

Vainilla,  bronce  y  morir 

V'als  sin  fin 

El  verdugo  de  iievilla 

Vertigo 

El  viaje 

Viaje  al  paraiso 

Viajera 

Vibora  caliente 

Victoria 

La  vida  dificil  de  una  mujer  facil 

La  vida  tiene  tres  dias 

Viento  salvaje 

La  virgen  que  forjo  una  partia 

Viva  el  amor 

El  vividor 

La  vuelta  del  Mexicano 

Vuelve  chistelandia 

Xoxontla.  tierra  que  arde 

Yo  baile  con  Don  Porfirio 

Yo  fui  violada 

Yo  quiero  ser  hombre 

Yo.  el  mujeriego 

El  yugo 

Dash  Music  Company,  Ltd. 

We'll  find  the  waV 

Edition  Wilhelm  Hansen  AS 

Symfoni  no.  6.  op.  104 

Fibnadora  Mexicana,  SA 

Adios  juventud 

Algo  flota  sobre  el  agua 

Azahares  para  tu  boda 

El  baisano  jalil 

La  barca  de  oro 

El  barchante  neguib 

CAN AIM A 

Camino  a  Sacramento 

La  casa  chica 

El  conde  de  Montecristo 

Dona  diabla 

La  familia  Perez 

El  gran  makakikus 

Los  hijos  de  Don  Venancio 

Llu\da  roja 

Maclovia 

Mexico  de  mis  recuerdos 

La  mujer  de  todos 

Los  nietos  de  Don  Venancio 

Ojos  de  juventud 

Primero  soy  Mexicano 

Que  dios  me  perdone 

La  reina  de  la  opera 

El  sombrero  de  tres  picos 

Sov  charro  de  rancho  grande 

Los  viejos  somos  asi 

Frank,  Robert  (Robert  Delpire) 

Les  Americains 

Gonzalo  Elvira,  SA  de  CV, 
Producciones 

Isidro  el  labrador 

Gonzalo  Elvira,  SA  de  CV. 
Producciones 

Prohibido  enamorarse 
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Gonzalo  Llvira,  SA  dp  CrV, 
Producriones 

Ah^rld  t-n  el  >  n'lo 

Ei  diiKir  lif  U)s  ani  ires 

El  balcnn  de  la  luna 

B«!ll')  rei  uertio 

Bus^^uenie  a  esa  chic.^ 

Caniien  li  de  runda 

Chantajp  a  lui  torero 

Cot  Ola  V 

Cnsto  Ne^fo 

Las  cuatro  bodas  de  inariaol 

I. OS  enr»»dc)s  de  rnariMil 

Ha  Ik'sadn  un  anpel 

Histona  de  dos  pilletes 

El  jue^o  de  ia  ;n.a 

Ml  ultimo  tango 

PtKiado  de  amor 

E!  poqueno  coronel  ' 

I'n  ra>o  de  luz 

La  reina  del  Chantet.ler 

Samba 

El  serreto  de  Tomniv 

Gonzalo  Elvira,  S.\  de  CV, 
Producciones 

La  adrhtd 

Al  ponersf  el  sol 

Los  apuro*;  de  dos  i;allos 

Aqualla  jovn  de  bianco 

A V  !.iii'-i  1 1  no  te  raies 

B'ihia   it'  p,-ilnia 

Ui  bella  Lola 

Can'aiuio  a  la  vula 

L.cn,<  i'f.  tiititrunomos 

Codf)  I  on  c  o(li) 

(  orno  I  \ii^  ^.'ol.is  i!'^  h\:,\.  ■ 

C  nndenadns  a  vi\  ; 

D<  's  cloi.ai  1^  .V  a  ■  H  '<   ^s 

nt'>  p;^'  4as  ^nTrri.is 

Esi  ,indai<-  I'll  la  fji:;;lia 

H;,i/n  lit   u:    :  .,i.-i  '  • 

H,  ■!  i"".  I  'if    in  i    ;;.■  f  e 

\''T,:'r'  'S.l 

Ml  :ii  'I  '•••  111   hodas 

^.  )t  rii-s  •.!•  I  r.,iMancti 

La  iiu\  1     1  -ni.  i.'cira 

I'n  nnvi.  u  ii  dus  hennanas 

Oj  •  "  1'      , .    .TMi  I  !i  r,( 

U^ii.  ra.  !>):.  .■>!(^;i'tar.,i 

Pero.  en  que  pais  vivimos? 

So;. l^    1  s  dos 

S..T  •   .Tnul) 

El  taxi  do  los  conflKtos 
Tpre.1.1  tl"  jesis 
Todns  1(      iif.  ,'dijs  i'.i>.  i:.ui;,li 
Las  tres  i-t  .ici  »,!s  casadas 

I  -T  uS'iro-ir  i!  1 

\  i:.     .  1  .  ii;\t  ir  mentiras 


\\' 


1  1  s:.'.!:i-  i^Urtl 


( iratlan.  i-  aitb 

Beauty  for  ashes 
Laughter  in  paradise 
Mountain  madness 
Perfume  from  Provencp 
Sunset  house 


Ther  ,'s  Kjseniaiv,  th'-re  s  rue 
Iranip'oii  lilitts 

Hammer  Film  Productions,  Ltd. 

.■\bo-iunihle  snouman 

.\dventure:,  cf  Dick  Barton 

AdventUH'S  cf  PC.  49 

Barbara's  boyfriend 

Black  widow 

Blood  oranf^e 

Break  in  the  circle 

Bred  to  stay 

C^nip  on  Blood  Island 

C^andv's  calendar 

Case  of  PC  49 

Cielia 

(;haos  in  the  rocken,' 

Chase  me  Charlie 

Clean  sv\eep 

Cloud  burst 

Copenhagen 

Cornish  holiday 

Crime  reporter 

f  Airse  of  Frankenstein 

C\ni  St  ipleton  &  his  showband 

fJark  hj;Jit 

Dark  road 

Dauger  iis* 

Da\  of prace 

Death  m  high  heels 

DtMth  ijf  an  angel 

Du.k  Barton  af  bav 

Dirk  Barton  strikes  back 

Dick  Barton— special  agent 

Dii  k  Tarpiii — highway  man 

Du.iiei  fur  Mr   fiemrningwiy 

i:  Mt!,r  .Morelie 

D. if.  !  fMnii:  chaps 

ijr.-ii  'd.j 

Ldniundo  Hos  l.alf  hoir 

Enchi.'ited  I'-lniid 

Lrii   W  i:  e-,;i  ,'.1   s  st.i^i'm.ich 

Lnc  \\  int'si  ir.e  baiid  show 

1  I  V  :b,-  r.ir-i. 

iMT.d.sh  •  <[jfr:nif'-:! 

Vi^:".  f    :  ,ife 

'   k;;-.!  '.   t^-  ■  !,nisr. 

!    ,^'-  li.S. 


'i;.ill  fir. 


lUik;.! 


F'nr'!.rr  •  .p  t:  .-  crfek 
'..!!. It!,-:    1!!'^  the  ido> 

Mi'i '  1-^  a  I  i' V 

Hound  ot  t|  .  Hisk'TviKi' 

nriu<;.    ,.(  r.l^s  tn<-  lake 

1  ii:.:,  ,.-,t.-d 

lota  tw;  B.ii 

i''s  ,1   i*"i,'';   I'l'' 

|ii(  R  ot  dl  i::.(!;iO', 
)ust  for  you 
Keep  n»  with  yoga 
l^dy  Grayed  excitement 

l.nd,-  i.-i  'hi'  fcK 

l.iff  v.  r'f.  ■::.    1  \i  :!'■■ 
Lyon:.  i;i  '   !r;s 
Man  in  lii-n  »- 
M.iii  'iP  ! '.'■  bi'-ii  h 


UMI 


Man  who  could  cheat  death 
Man  with  a  do^ 
Mantrap 
Mask  of  dusk 
Meet  Simon  Cherry 
Men  of  Sherwood  forest 
Monkey  manners 
Moving  in 
Mummy 
Murder  at  site  3 
Murder  by  proxy 
Mystery  of  the  Ntarie  Celeste 
Never  look  back 

Never  take  sweets  from  a  stranger 
Noble  art 
O'Hara's  holiday 
Old  father  Thames 
Operation  universe 
Parade  of  the  bands 
Plan  for  revenge 
Poison  dart 

Public  life  of  Hemy  the  Ninth 
Quarter  mass  11 
Quartermass  experiment 
Queer  fish 

Revenge  of  Frankenstein 
Right  person 
River  patrol 
River  ships 
Room  to  let 
Rossiter  Case 
Round  up 
Saint's  return 
Sands  of  the  desert 
Seven  wonder  of  Ireland 
Skippy  goes  to  sea 
Sky  traders 
.Smuggler's  covr 
Snorkel 

Someone  at  the  door 
Song  of  freedom 
,  Space  ways 
Sporting  love 
Steel  -lavonef 
Stolen  face 
Stranger  came  home 
S'langleis  of  Bcmbn . 
Suddt'n  de.?*h 
Sunsh:ni'  holiday 
Sword  u""  Sherwood  Forest 
Ten  SLCond',  t,:  Keli 
Third  part',  risi 
Thirts  -SIX  botirs 
T.cket  to  hdppmi'vs 
To  have  and  to  hold 
T(>->\(»r  of  terror 
Trapped  in  the  snake  house 
Trapped 

i-.vn  facer,  of  Dr.  lekyil 
l/'gh  duckling 
I  'p  t.^e  creek 
Vdl.Tge  of  bray 
V';s3  to  C!?ati':i 
W.iil  ol  fea: 

We  do  belie. e  in  ghosts 
What  the  b.itier  saw 
Whi>perinc  Smith  hits  London 
Who  killed  Van  Loon'' 
V'-'uif^s  of  dancer 


Women  without  men 
World  at  stake 
X  the  uiiknown 
Yellow  peril 
Yesterday's  enemy 
Yoga  and  the  average  man 
Yoga  and  you 

Howard,  Elizabeth  Jane 

The  long  view 

Larrikin  Music  Publishing  Pty.>  Ltd. 

Kookabura  sits  in  the  old  gumtree 
Lumiere  (Rights)  Ltd. 

Ashes  of  roses 

The  big  thinker 

Box  of  tncks 

Brief  for  murder 

Brought  to  book 

Build  a  better  mousetrap 

Bullseye 

A  change  of  bait 

The  charmers 

A  chorus  of  frogs 

Concerto 

A  conspiracy  of  silence 

Crescent  moon 

Dance  with  dcatdi 

Dead  of  winter 

Dead  oa  course 

The  de.idly  air 

Eteath  a  ia  carte 

Df  aih  dispatch 

Deatn  of  a  batman 

Dea»h  of  a  gn^at  dane 

Death  on  thf  rocks 

De-.th  on  the  slipway 

The  decapod 

Diamond  cut  diamtuid 

Don't  look  bi^hind  vou 

Double  danger 

Dragcnsfield 

Dressed  to  ki!i 

Esprit  de  corps 

The  |-tr-dista-;;  dead 

The  fr.ghtt  :ie-- 

The  gilded  cage 

Girl  on  the  tra^L-'t 

Th"  golden  i-ftgs 

Tnc  ^olden  f.-^ere 

The  rrari«lt7ur  ih„:  ■v.-is  Rome 

Hot  :-:"!ov, 

Huui  th"  n-.,;n  dovn 

!.-nmoi'a!  clay 

In'.'?r:r.r.o 

Killti-.Virg 

FiMc'^vhalo 

Tfe  !i!*'i^  wo:,  t-'f^ 


Lobs 


q'jaar.'ilii 


Man  i:i  the  mirror 
M?.r  with  tw'i  shadow  T 
Mi.nrirakc 

The  Mauritius  p-^nnv 
'I'h  ^  n'v.licine  nu'': 
M'E  irr  'o  N'ontrcal 
)\t.  C-'dd^;  B(...r 
Nightmjrt' 


The  nutshell 

One  for  the  mortuary 

The  outside-in  man 

Please  dont  feed  the  animals 

Propellant  23 

The  radioactive  man 

The  removal  men 

School  for  traitors 

Second  sight 

The  secret's  broker 

The  sell  out 

Six  hands  across  the  table 

The  springers 

Square  root  to  evil 

Toy  trap 

Traitor  in  zebra 

The  Trojan  horse 

Tunnel  of  fear 

The  undertakers 

Warlock 

The  white  d^^'a^f 

The  white  elephant 

The  wringer 

The  yellow  needle 

Macie.  S.P.A.  Rocca  delle 

Lo  chiamavano  trinita 
Continuavano  a  chiamarlo  trinita 
P)  a  forte  ragazzi  ' 

Matouk,  SA,  Producciones 

La?  avcnturas  de  [aliancito 

Bromas.  SA 

E!  caudillo 

La  chamuscada 

Chico  ram  OS 

El  covote  emplumc'.lo 

El duende  y  yo 

I,os  gavilaiies 

I'n  hombre  llamado  t-l  rliablo 

El:noc,Mit-^ 

Ni  Ciiana  ni  luana 

Pdblo  y  Carc'liaa 

Pi  n.-ra  comuuion 

:>c:v'  y  crmer. 

Su'cid'He  n~.  an.rr 

;  ara.'iLimara 

T'burr.neros 

La  tijer?  de  oio 

Tizoc 

Tlav-jcan 

Mortera  Diaz.  Orotiims,  SA  dc  CV  & 
lOaquJn 

Los  chiCos  dt;'  pr-'ii 
No>ios  i968 
La  otia  alcoba 
La.-^  sec.  etan.is 
La*;  vi  J  ias 

N'orter?  Diaz.  Pr'iducciones  Gonza.o 
tlvira.  SA  de  C\'  &  Joaquin 

L:  be  so  ^o  juo   .- 

Ord\Ln=i  Orofilms.  SA  d.'  C\  t<  TjaC  Da 
PC 

/f.ari'itjiT  i9f"J 

Orofiims.  SA  dr  CV 

Acomoananie 


Ahi  madre 

Al  otro  lado  de  la  ciudad 

Alegre  juventud 

Aprendiendo  a  morir 

Aquellos  tiempos  del  cuple 

Aunque  la  hormona  se  vista  de  seda 

El  aviso  inoportuno 

Bienvenido  Padre  Murray 

Bochomo 

Buenos  dias  condesita 

Camino  del  rocio 

Cancion  de  juventud 

La  casa  de  las  palomas 

Casa  de  vecindad 

Casa  Flora 

La  casta  Susan  • 

Charleston 

La  chica  del  trebol 

Los  chicos  con  las  chicas 

Una  chipa  para  dos 

El  colmillo  de  buda 

Como  sois  las  mujeres 

El  coyote 

Cronica  de  9  meses 

Crucero  de  verano 

Ciiando  to  no  esias 

La  dama  de  Beyrut 

De  color  moreno 

Los  derechos  de  la  mujer 

Diez  f-iisiies  espeian 

Dormitorio  paia  senoniaf 

Dos  gallos  y  dos  gallinas 

Dos  Mexicaros  en  Aragon 

Enire  pobrstones  y  ricncl;ones 

Esclava  del  deseo 

Escucha  ini  cane:.*." 

La  familia  y  ui  j  mas 

Fray  tore/!'' 

Fl  futool  V  yo 

Gr^ndes  amigos 

La  guerrilie-a  de  vilia 

riijtcna  d'^  '  jc-nveniao 

E!  nor.iD'f  rie  ia  isia 

Fi  hoirbre  que  ut  raio  el  tren 

El  hciTibr"  ?;n  rcr'.ro 

Las  loer-'as  F  i..      - 

El  Ir.diaS:- 

joseinc  -.  jgflb^:do 
Lc-  .cvencb  ;.:napte£ 
la  justic;2  dl  :  ■^■j:  ttJ 
La  :('C:-  dc  u-  coSj 
Loca  luve"'-''. 
Manana  ■:,-,!  luio  jmanezca 
?s'! arise  .  rii.':"!:^  -i  KjO 
ci  rr.Lr..r  tit  I  c   iv.in'' 


M 


ar.  alii 


■  1  f  >u:cjsn!0 


N!as  bonita  q^e  ning',^.a 
M'-  c2:''->^-  de  rOf.i;le 
El  int'jO!  regaiv,' 
Muchacho 
Nc^ctdos  para  rantar 
E'.  nr.  I  '--J  las  raonjas 
£";  rl:.j  >  el  potrc 
Noi?ieza  baturra 
\'esDtros  los  rateros 
i_a  ;^ue\  a  cenicienta 
\:.,.  ?  pasa  nada 
Ei  o  r  de  :;ristal 
V~r.  aiiior  »  .indalucia 
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UMI 


r.i  j)«'qijt'nu  miNj'iior 

La  pcrr.i 

Frisi'iutTii  I'li  1.1  1  ii.' '  1(1 

Fl  rt'dif/i  ul>riiiiii'i:ti'  ilr  Mt-xa  d 

Kflcwo  par.i  .^lO  pisli  icni 

K'n  11)  dv  ui  niaiK  ti<i 

l.i  ruis»'n(ir  i!t'  mn  (  uiiiij.'fs 

Sdiitu  \s.  ei  Dr   Mu-"ti- 

Santo  vs   lo;.  >»•(  ut'str  i.inri's 

Separac  ion  :Ti  iM  iiin  iumI 

SuriiDs  in'v  lis 

l,<is  tciiulds  ilfl  priiM  ip.ii 

I'l'Il^il    1  "   .lI!il-> 

I.. I  tiraii ) 

Trt's  I  i!,is  .  iK,  !•;  .l''s'.ni» 

Tri's  imu  tun  h.t>  'If  jjiisco 

I!  ulti:nci  I  \iple 

K;  ultiiii'  1  X iTHnn 

l,,i  \  t"rt)«'ri,i  il"  i.i  [lahjip.i 

1  a  \  ida  -.1  .'■■.  I  Ar  f'l'iii  !!ii   Xuilia 

La  V 11  lic'i'.  I 

\  .\  lllii  I  ifidc     iu(|U   ,  \i  I 

Orofilms,  SA  de  CV 

I  Wd  iiiu;>'r  il''  I  ali<irft 
Panorama  Kilms,  S.\  de  CTV 

(airr.o  ha\  k-t-ntlf  ■.iiuiTK'.icn/a 

I.',  iniilvulahlf  ChlK  ho  ••!  Hn\.' 

Paternon  «  Publications.  Ltd 

C^onLcrtu  11"    1  fur  ti'.itf  \  siriii^;-.   "p   tS 
(iraiul.  k;rarui  (i\friuif  i  A  i    np    .iT 
HamiDiiii  ct  I  lau  t-rtn,  up   4h 
Trill  fur  flute   \uil.i  ar.il  hassunn,  .ip   !> 

Peliculas  Latino.^mtrru  drias.  SA 

.-\t)urt(i 

LI  ainnr  lit'  Man  i  is.ihfi 

A\  chihuahua  nn  !'■  rii|fs 

Ban^.  banx    '<i  ri'">  •' 

B  i?.ur as  hum  mas 

Las  hfstids  ;(iv»'nes 

Li  hilit-r.-.'-n 

La  tiuscmia 

(,a:n.  .\b''\  \  I'l  (itro 

L!  f  »'ntauro  p.nu  ho  villa 

l^s  I  u  as  nialas  dt-l  padre  niondt-z 

Cairitr  ih.iiuio  h;.:i!  iin  i 

F,l  (  ortadi  I 

!,a  c  ri ada  ni.ir  iv  ilia 

Lru7  dc  amor 

Li  fuatni  lifdos 

[los  hfrniaiuis  nr.i:"iiiii 

[)iiN  rnii|frf"s  >  an  imiuiirf 

L:  fa\  uqv.i'l  n 

Los  fa\  ULjutTos  d>"  ti'pifo 

Lronlrra  bra',  i 

I  a  grar.  avtvit  ;ra 

HrTi'iK  !  I  df  iiuicrtp 

LI  idol.. 

El  \,nv\>'.  df  ia  ;:iuc[1" 

Ll  lati^;.i 

LI  la!l^o  (  onira  las  :i;oiiii  is  asesiiias 

Ll  Ltti^o  I  outra  sataiias 

Maria  Lsahfi 

La  M.irtuia 

Masaiistas  dc  Sfiior  is 


I^s  moraia.x  df  (.u.-r.  ou  do 

n  K    f^l.  'patra 

I  .1 .  pf<  ailoras 

I'-'l li'iutTo  'If  srnoras 

f';sii<lfros  df  la  .Tuii  rtf 

El  podfr  noi;ro 

La  pinit.fs.i  h:pin'- 

Quinot  I'atio 

Riibi 

Santo  contra  la  mafia  del  vicio 

Santo  contra  la  magia  negra 

.Santo  contra  Lis  bestias  dol  fprroi 

Santo  en  !h  vf  ncan?  t  df  las  niui'Tes 

variipiri/ 
Los  'f  niit'ifN 
1^  ti>:.-"--.i 
Tijuana  i  dif iite 
Val   !i'r.\  .^rin;^!!?'! 
\  fiiics  %a 

\.  ••ii'.tK.uaIrt'  hiias  de  placer 
"i  '-sf  ii.a 

Pfiu  ulas  Roilnguez.  S.^  de  CV 

A  I  M 

.\iii<  »r's  df  a',f  I 

.•\iii;f lilos  iifi;rois 

.-Vniiiias  truiaiui 

.\pufsia  (  1  iitr.i  I.I  nu.'^T*'' 

Ai  rdiii  Lis  mii|f  rf  s 

Asi  fr.i  Par.:  ho  \'i!la 

.^si  f r.i  Lfdr  .  Iid'anlf 

.\  ill  ipsi  1  df  un  fantasrart 

Las  avi  ntur.ts  <lf  rio7.() 

.■\v  laiis^.i  1  n.)  tf  r^ies 

H.iiif  ni:  pf s 

HlaiK  ,1  ;:if\."s  V  sus  sif'te  ainantps 

Horras(  ,i  en  Lis  airii.'S 

Burdf  i 

f  .aiiri  (juif  11  su  ■.  ul.i 

I  'r.i  (  allf  f  :i!.-f  t'u  \  \u 

Li  (.apitan  NLil.i  '  Lira 

Clhaidutrt  la  (U-  Tnana 

Los  i,hi(  If  s 

( lo:no  Mf  \u  o  no  ha\  dos 

(  ornipi  ion 

t.ii.indo  Iloi.ir.  ios  '.  ahentfs 

Tuando  V  .V  i  i  ill  i  f  s  la  niufrte 

La     u(  aracLiii 

(  iifnios  ,irt),i|o  (if  la  caina 

(  upi  !o  pif  rdf  ,!  paqudH 

1  >fi  r.iiicho  a  la  if  If  \  isinn 

I)i(  fii  ijuf  sov  aaiifnego 

Las  dos  huiTfar.;tas 

Dos  tipas  iU'  (  uidaiio 

EUos  Ira|fro.'i  Li  violfiuaa 

En  f  1  (  -'.Hiino  aiuianiris 

Escaniialo  do  f  stir  lias 

Faitas  a  li  moral 

Ll  f^ran  I'rt  mio 

La  tiicna  iiuniana 

La  hija  df  1  [ia\aso 

Los  hdos  (if  1,1  (  allf 

El  honibff  df  p.ipfl 

H:;:,i.  an  H  irmrf  z 

La:  1:  1  is  .Maria^ 

Llantf),  risas  \  'im  aut 

Maldita  riuilid 

Mama  nos  quit  a  Ios  nov  ios 

NLisa(  r--  f  ii  f  I  Rio  Tula 


Ma'f  nnif  porque  me  niucro 

Mexicanus  .ii  griKj  de  ^ucrra 

.Ml  guitarra  y  ini  LabaLo 

Mi  ninn  Tizcx 

El  monstruo  de  la  in   tdana  hue(  a 

Morenita  CLTa 

Monras  con  el  bol 

La  mu|£'r  qu^  \o  pfiJi 

Las  niujerf  s  de  nil  gen'-ra! 

No  dfsfaras  la  niujfr  di  tu  hijo 

Nochf  biiitres 

N'osotros  Ios  fpos 

Nosotros-  lus  pobres 

Ohspsit'ii  de  niatar 

El  Oi;rn 

La  ('\  cia  ne^ra 

PanLlio  \'illa  \  la  valenii.'ia 

Fandillerah 

LanciiUpios 

Lus  pc-.quptes  de  paquita 

Pasaporte  a  la  mucrte 

Pepe  El  Turo 

La  pequena  madreei'a 

I'refiero  a  tu  papa 

La  puerta  y  la  muipr  liel  c.arnirpro 

Que  lindo  es  Michuacan 

Que  ti  ha  dado  esa  mu|er 

Que  verdp  era  mi  padrp 

Riiteru 

Roinan(  e  dr  fieras 

El  stcreto  del  sac.erdote 

Lii  spcta  de  ia  muerto 

El  secLPstro  de  Ios  cipp  millones 

Ll  seminarista 

The  smeli  of  death 

Sobre  las  olas 

Sclicilo  mando  para  enganar 

Somos  del  otro  laredo 

Tierra  de  honibres 

Ll  tigre  de  la  frontera 

'Lodos  son  ;nis  hiios 

Traficap.ies  de  ninos 

Trairpa  para  una  nina 

Trebf)!  neiiro 

Los  tref  Garcia 

Los  tres  Huasteci'S 

I  stedes  los  nros 

\'i\ a  nil  (if sgracaa 

\  ivire  utra  vez 

Vuelv  en  los  Gartia 

Ya  tengo  a  mi  hi)o' 

^'erba  sananenla 

Yo  sov  galio  doncie  quirra 

Raab,  Max  L.,  successor-to  Raab- 
Litvinoff  Productions,  Inc. 

All  the  ngh'  nois«'s 

Rosas  Priego,  SA  de  CV,  Producciones 

.^co^■alados 

El  aguila  Negra 

FT  aguila  Negra  en  el  tesoro  de  la  muerte 

Fl  aguila  Negra  en  la  ley  de  los  fuertes 

Ei  aguila  Negra  vs  el  vengador  solitano 

El  aguila  Negra  vs.  los  diablos  de  la 

pradera 
El  aguila  Negra  vs.  los  enmascarados  de 

la  muerte 
.A.mbiriosa 


Los  amigos  maravilla 

Amor  con  amor  se  paga 

Amor  del  bueno 

Azahares  rojos 

La  bien  pagada 

Buenas  y  con...movidas 

Cada  oveja  con  su  pareja 

La  casa  de  los  espantos 

La  comezon  del  amor 

Como  gallos  de  pelea 

Cortesana 

Crucifijo  de  piedra 

Cuando  habla  el  corazon 

E)  dia  de  las  madres 

Dos  alegres  gavilanes 

Los  dos  apostoles 

Dos  corazones  y  un  cielo 

Dos  inocentes  mujeriegos 

Dos  maridos  baratos 

Ecbenme  al  vampiro 

En  came  viva 

Escuela  de  placer 

Especialista  en  senoras 

Estreila  sin  luz 

Etema  agonia 

La  fiera 

Fiesta  en  el  corazon 

Frontera  sin  ley 

Gallo  corriente.  gallo  valiente 

Gatillo  veloz 

El  hijo  De  Angela  Maria 

El  hijo  de  Pedro  Navaja 

Hijos  de  tigre 

La  hueila  macabra 

Humo  en  los  ojos 

Los  indomables 

El  juez  de  la  soga 

El  juicio  de  los  hijos 

Juramento  de  sangre 

Llamas  vs.  el  viento 

Los  malditos 

El  marido  de  mi  novia 

Martin  Romero,  el  rapido 

La  mascara  roja 

Matar  o  morir 

Me  lleva  la  tristeza 

Melodias  inolvidables 

Una  mujer  sin  precio 

El  mundo  de  la  aventura 

Musica,  espuelas  y  amor 

Noche  de  perdicion 

Novia  a  la  medida 

Los  novios  de  mis  hijas 

Para  todas  hay 

Los  parranderos 

Pasion  oculta 

Pedro  navaja 

La  pintada 

Los  problemas  de  mama 

Pueblo  quieto 

Que  bonito  es  querer 

Quinceanera 

El  rayo  de  Jalisco 

Rostro  infernal 

Santo  vs.  la  invasion  de  los  marcianos 

Santo  vs.  los  villanos  del  ring 

Seguire  tus  pasos 

La  segunda  mujer 

Tan  bueno  el  giro  como  el  Colorado 


Traicionera 

Las  tres  coquetonas 

Uno  para  la  horca 

La  venus  maldita 

La  virgen  de  coromoto 

Rungstedlund  Foundation 

Gengeldelsens  veje 

Sankyo  Seiki  Manufacturing  Company, 
Ltd. 

Adeste  fideles,  18  note  standard 
Adeste  fideles,  18  note  miniature 
The  Aggie  war  hymn,  18  note  standard 
All  of  me,  18  note  standard 
All  the  pretty  little  horses,  18  note 

standard 
Alle  Vogel  sind  schon  da,  18  note 

standard 
Aloha  oe  (version  B),  18  note  standard 
Always  in  my  heart,  18  note  standard 
Always,  18  note  miniature 
Always,  18  note  standard 
Amazing  grace,  18  note  standard 
Amazing  grace,  18  note  miniature 
America  the  beautiful,  18  note  standard 
America  the  beautiful,  18  note 

miniature 
Anchors  aweigh,  18  note  standard 
And  1  love  her,  18  note  standard 
Annie  Laurie,  18  note  standard 
The  anniversary  waltz,  18  note  standard 
The  anniversary  waltz,  18  note 

miniature 
April  in  Paris,  18  note  standard 
April  in  Paris,  18  note  miniature 
April  love,  18  note  standard 
April  love,  18  note  miniature 
April  showers,  18  note  standard 
Aquarius,  18  note  standard 
Arabian  dance,  18  note  standard 
Are  you  lonesome  tonight?.  18  note 
standard 

Are  you  lonesome  tonight?,  18  note 
miniature 

Arkansas  fight,  18  note  standard 
Around  the  world  in  80  days,  18  note 
standard 

Around  the  world  in  80  days,  18  note 
miniature 

Arrivederci  Roma,  18  note  standard 
Arrivederci  Roma,  18  note  miniature 
As  time  goes  by,  18  note  standard 
As  time  goes  by,  18  note  miniature 
Au  clair  de  la  lune,  18  note  standard 
Au  clair  de  la  lune,  18  note  miniature 
Auld  lang  syne,  18  note  standard 
Ave  Maria  (by  Schubert),  18  note 

standard 
Ave  Maria  de  Gounod,  18  note  standard 
Ave  Maria  de  Gounod,  18  note 

miniature 
Ave  Maria  de  Lourde,  18  note  standard 
Ave  Maria  de  Lourde,  18  note  miniature 
Away  in  a  manger,  18  note  standard 
Baa  baa  black  sheep,  18  note  standard 
Baby  elephant  walk,  18  note  standard 
Baby  mine,  18  note  standard 
Ballade  pour  Adeline.  18  note  standard 


Ballerina,  18  note  miniature 
Ballerina,  18  note  standard 
The  bare  necessities,  18  note  standard 
Battle  hymn  of  the  Repubhc,  18  note 

standard 
Battle  hymn  of  the  Repubhc,  18  note 

miniature 
Be  a  clown,  18  note  standard 
Be  a  clown,  18  note  miniature 
Be  my  love,  18  note  miniature 
Beautiful  dreamer,  18  note  standard 
Beautiful  dreamer,  18  note  miniature 
Because  of  you,  18  note  standard 
Beer  barrel  polka,  18  note  standard 
Beethoven  symphony  no.  5,  18  note 

standard 
Beethoven  symphony  no.  9,  18  note 

standard 
Best  of  friends,  18  note  standard 
Beyond  the  reef,  18  note  standard 
Beyond  the  reeL  18  note  mimature 
A  bicycle  built  for  two,  18  note  standard 
A  bird  in  a  gilded  cage,  18  note  standard 
Blue  bird  of  happiness,  18  note  standard 
Blue  Danube  waltz  (version  A).  18  note 

standard 
Blue  Danube  waltz  (version  A).  18  note 

miniature 
Blue  Danube  waltz  (version  B).  18  note 

standard 
Blue  Hawaii.  18  note  standard 
Blue  Hawaii,  18  note  miniature 
Blue  suede  shoes,  18  note  standard 
Boogie  woogie  bugle  boy.  18  note 

standard 
Boomer  sooner.  18  note  standard 
Boomer  sooner,  18  note  miniature 
Bom  free.  18  note  miniature 
Bom  free,  18  note  standard 
Brahms'  lullaby  (version  Y211).  18  note 

standard 
Brahms'  waltz,  op.  39.  18  note  standard 
Brahms'  Wiegenled  op.  49,  no.  4.  18 

note  standard 
Brahms'  Wiegenlied.  18  note  miniature 
Bridge  over  troubled  water,  18  note 

standard 
Buttons  and  bows,  18  note  standard 
By  the  beautiful  sea.  18  note  standard 
Cabaret,  18  note  standard 
CaUfomia  dreamm'.  18  note  standard 
CaUfomia  here  I  come,  18  note  standard 
Camelot,  18  note  standard 
Can't  give  you  anything.  18  note 

miniature 
Can't  help  falUng  in  love.  18  note 

standard 
Can't  help  falling  in  love.  18  note 

miniature 
Can't  smile  without  you.  18  note 

standard 
Can't  take  my  eyes  off  you.  18  note 

standard 
The  candy  man.  18  note  standard 
Cantique  de  Noel.  18  note  standard 
Cantique  de  Noel.  18  note  mimaturt; 
The  carousel  waltz.  18  note  standard 
The  carousel  waltz.  18  notp  mmiature 
Casev  lones.  18  note  standard 


19382 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1,  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  Notices 


19383 


UMI 


Castle  of  drtMins,  18  ikjIh  riurudture 
Cdtih  a  falUin;  star,  IH  luitr  s'-indard 
La  r.hanson  d  Orphtt'.  IB  iiotf  standard 
l.a  chan.son  d"()rphti\  18  not*-  niiiiKitun- 
Chariots  of  fire.  18  nolf  si  uularii 
Chariots  of  fire,  18  nott'  ininidture 
The  Charleston.  18  note  standard 
Chattanooga  choo  rhoo,  18  note 

standard 
Cherish.  18  note  nuniaturo 
Cherish.  18  note  stiindard 
Chestnuts  roasUn^  on  an  open  fire,  18 

note  standard 
Chicago,  18  note  standard 
Children's  prayer,  18  note  standard 
Chim  chim  ciher  ee,  18  note  standard 
Chitty  chitty  bang  bang.  18  note 

standard 
Chitty  chitty  bang  bang  ((  hik.utak.u 

version).  18  note  standard 
Cielito  lindo.  18  note  standard 
Cinderella's  dream  of  the  ball 

(Prokofiev).  18  note  miniature 
Clair  de  lune,  18  note  standard 
Climb  every  mountain    IH  note  standard 
Close  to  you.  18  note  standard 
Close  to  you.  18  note  miniature 
Cocktails  for  two.  18  note  standard 
Congratulations.  18  note  standard 
Congratulations.  18  note  miniature 
Cryin'  in  the  chapel.  18  note  standard 
Cuando  calienta  el  sol,  18  note  standard 
Cuckoo  waltz,  18  note  standard 
La  cumparsita.  18  note  standard 
Daddy's  little  girl.  18  note  standard 
Daddy's  little  girl.  18  note  miniature 
Dance  of  the  sugar  plum  *^airy,  18  note 

standard 
Dance  of  the  sugar  plum  fairv.  18  note 

miniature 
rjark  eves,  18  note  miniature 
Dark  eyes.  18  note  standard 
Day  dream  believer.  18  note  standard 
Days  of  wine  and  roses.  18  note 

standard 
Davs  of  wine  ,ind  roses.  18  note 

miniature 
De  Cam.ptown  race,  18  note  siandard 
Dear  ok!  Nebraska  I'luvfrsitv.  IM  note 

standard 
Deck  the  halls.  18  note  standard 
Deck  the  halls.  18  note  miniature 
Deep  in  the  iieart  of  Texas,  18  note 

standard 
Diamonds  arc  a  girl  s  best  friend,  18 

note  standard 
Ding  dong  th>'  wit(  h  is  dcid,  18  note 

standard 
Dixie  land.  18  note  stanilard 
Dixie  land.  18  note  miniature 
Do  you  know  the  wav  to  San  jose'.  18 

note  standard 
Do  you  wanna  dune,  18  note  miniature 
Do-re-mi  (version  A],  IH  note  standard 
Do-re-mi  (version  A].  IH  note  miniature 
Dock  of  the  bay.  18  note  standard 
Dominique,  18  note  miniature 
Dominiciue.  18  not*;  stanilard 
Don  t  be  „ruel,  18  note  standard 


Don't  be  cruel.  18  note  miniature 
Don't  cry  for  me  Argentina.  18  note 

standard 
Don  t  (.ry  for  me  Argentina.  18  note 

miniatun' 
Don  t  fence  .me  in,  18  note  standard 
Don't  vou  know''.  18  note  miniature 
Donauwellen    18  note  standard 
Donauwellen.  18  note  miniature 
Donkey  serenade,  18  notr:  standard 
Down  by  the  old  mill  stream.  18  note 

standard 
A  dream  is  a  wish  your  heart  makes.  18 

note  standard 
Dreams  don't  bum.  18  note  miniature 
East  of  Eden.  18  note  standard 
Laster  parade.  18  note  standard 
Easter  parade.  18  note  miniature 
Ebb  tide.  18  note  miniature 
Ebb  tide.  18  note  standard 
Edelweiss.  18  note  miniature 
Edelweiss.  18  note  standard 
Eine  kJeine  Nachtmusic  K..525,  18  note 

standard 
Embraceable  you.  18  note  miniature 
The  emperor  waltz,  18  note  standard 
The  emperor  waltz,  18  note  miniature 
Endless  love,  18  note  standard 
Endless  love.  18  note  miniature 
The  entertainer,  18  note  standard 
The  entertainer,  18  note  miniature 
Entrv  of  the  gladiators,  18  note  standard 
Evergreen.  18  note  miniature 
Evergreen,  18  note  standard 
Everybody  loves  somebody.  18  note 

standard 
Everybody  loves  somebody.  18  note 

miniature 
Everything  is  beautiful.  18  note  standard 
Evervthing  is  beautiful.  18  note 

immature 
Farmer  in  the  dell,  18  note  standard 
Fascination  waltz.  18  note  standard 
Fascination  waltz.  18  note  miniature 
Feed  the  birds  (version  A).  18  note 

standard 
Feelings.  18  note  miniature 
Feelmus,  18  note  standarii 
I.es  feuiiles.  18  note  miniature 
Les  fiMjilles,  18  note  standard 
Fiddler  on  the  roof,  18  note  standard 
Fight  for  LSU   18  note  standard 
Fight  on  b'SC.  18  note  standard 
The  first  .\'(>el.  18  note  standard 
The  first  Noel.  18  note  miniature 
Flashdancc.  18  note  standard 
F  ly  me  to  th»  moon.  18  note  standard 
Fly  me  to  the  moon,  18  note  miniature 
For  all  we  know.  18  noti'  standard 
For  once  in  my  life.  18  note  standard 
For  the  good  times,  18  note  slindard 
Four  o'  nint-,  18  note  standard 
Free  as  the  wind.  18  note  standard 
Free  as  the  wind.  18  note  miniature 
Frero  lacques.  18  note  standard 
Frere  (acques,  18  note  miniature 
Der  Frohhche  wanderer,  18  note 

standard 
Frostv  the  snowman,  18  note  standard 


Frosty  the  snowman.  18  note  miniature 
Funeral  march  of  a  marionette.  18  note 

standard 
Fur  FUse.  18  note  miniature 
Fur  Elise.  18  note  standard 
Georgia  on  my  mind,  18  note  standard 
C»eschichten  aus  dem  Wienerwald.  18 

note  standard 
Ceschichten  aus  dem  Wienerwald,  18 

note  miniature 
Getting  to  know  you,  18  note  standard 
Getting  to  know  you.  18  note  miniature 
Ghostbusters,  18  note  standard 
GI  blues.  18  note  miniature 
GI  blues.  18  note  standard 
Gigi.  18  note  miniature 
Gigi,  18  note  standard 
Girl,  18  note  standard 
God  bless  America,  18  note  standard 
God  rest  ye  merry  gentlemen,  18  note 

standard 
God  rest  ye  merry  gentlemen.  18  note 

miniature 
God  save  the  king,  18  note  standard 
Going  home,  18  note  standard 
Gold  and  silver.  18  note  standard 
Gonna  fly  now,  18  note  standard 
Grandfather's  clock  (chikutaku  version), 

18  note  standard 
Grandfather's  clock,  18  note  standard 
The  green  green  grass  of  home,  18  note 

standard 
The  green  green  grass  of  home,  18  note 

miniature 
Greensleeves,  18  note  standard 
Greensleeves,  18  note  miniature 
Cuter  Mond.  stille  du  gehst  so  stille.  18 

note  standard 
Hail  to  the  Redskins,  18  note  standard 
Hail  West  Virginia,  18  note  standard 
Happy  birthday  to  you,  18  note 

miniature 
Happy  days  are  here  again.  18  note 

standard 
Happy  holiday,  18  note  stand;ird 
Hark!  the  herald  angels  sing,  18  note 

standard 
Hark!  the  herald  angels  sing,  18  note 

miniature 
Hatikvah,  18  note  miniature 
Hatikvah,  18  note  standard 
Hava  nagila,  18  note  standard 
Hava  nagila,  18  note  standard 
Have  yourself  a  merry  little  Christmas, 

18  note  standaid 
Have  yourself  a  merry  little  Christmas. 

18  note  miniature 
The  Hawaiian  wedding  song,  18  note 

standard 
The  Hawaiian  wedding  song,  18  note 

standard 
He's  got  the  whole  world  in  his  hands, 

18  note  standard 
Heait  break  hotel,  18  note  standard 
Heigh-ho.  18  note  miniature 
Heigh-ho,  18  note  standard 
Hello.  Dolly,  18  note  standard 
Hello,  Dolly,  18  note  miniature 
Here  comes  Santa  Claus,  18  note 

standard 


Here  comes  Santa  Claus,  18  note 

miniature 
Here  comes  Santa  Claus  (chikutaku 

version),  18  note  standard 
Here  comes  the  sun,  18  note  standard 
Hey  diddle  diddle,  18  note  standard 
Hey  diddle  diddle,  18  note  miniature 
Hey  )ude,  18  note  miniature 
Hey  Jude,  18  note  standard 
Hey  Paula,  18  note  miniature 
Hey  Paula,  18  note  standard 
Hidili,  hi-lo,  18  note  standard 
Hidili,  hi-lo,  18  note  miniature 
Hickory,  dickory,  dock  (version  A),  18 

note  standard. 
Hickory,  dickory.  dock  (version  B),  18 

note  standard 
Historia  de  un  amor,  18  note  standard 
Home  for  the  holidays,  18  note  standard 
Home  for  the  holidays,  18  note 

miniature 
Home  on  the  range,  18  note  standard 
Home  on  the  range,  18  note  miniature 
Home  sweet  home.  18  note  standard 
Home  sweet  home,  18  note  miniature 
Honesty,  18  note  standard 
Honey,  18  note  standard 
Hound  dog,  18  note  standard 
How  great  thou  art,  18  note  standard 
How  great  thou  art,  18  note  miniature 
Humoresque,  op.  101,  no.  7, 18  note 

standard 
Humpty  Dumpty  (version  A),  18  note 

standard 
Humpty  Dumpty  (version  A),  18  note 

miniature 
Humpty  Dumpty  (version  C),  18  note 

standard 
Humpty  Dumpty  (version  Y211),  18 

note  standard 
Hush,  little  baby,  18  note  standard 
Hush,  my  babe,  18  note  standard 
Hymne  a  1 'amour,  18  note  standard 
Hymne  a  1 'amour,  18  note  miniature 
I  am  a  child  of  God,  18  note  standard 
I  am  a  daughter  of  God,  18  note  standard 
I  believe  in  music,  18  note  standard 
I  can't  stop  loving  you,  18  note  standard 
I  can't  stop  loving  you.  18  note 

miniature 
I  could  have  danced  all  night,  18  note 

standard 
I  could  have  danced  all  night,  18  note 

miniature 
I  just  called  to  say  I  love  you,  18  note 

standard 
I  just  called  to  say  I  love  you,  18  note 

miniature 
I  know  that  my  Redeemer  lives,  18  note 

standard 
I  left  my  heart  in  San  Francisco,  18  note 

standard 
I  left  my  heart  in  San  Francisco,  18  note 

miniature 
1  love  a  parade,  18  note  standard 
1  love  you  truly,  18  note  standard 
I  love  you  truly,  18  note  miniature 
I  love  you,  18  note  miniature 
I  need  vou,  18  note  standard 


I  only  have  eyes  for  you,  18  note 

miniature 
1  saw  mommy  kissing  Santa  Claus,  18* 

note  standard 
1  saw  mommy  kissing  Santa  Claus,  18 

note  miniature 
I  say  a  little  prayer  (version  A),  18  note 

standard 
I  say  a  little  prayer  (version  B),  18  note 

standard 
I  wanna  be  loved  by  you,  18  note 

standard 
I  wcuit  to  hold  your  hand,  18  note 

standard 
I  want  you,  I  need  you,  I  love  you,  18 

note  standard 
I  want  you,  I  need  you,  I  love  you,  18 

note  miniature 
1  whistle  a  happy  tune,  18  note  standard 
I  whistle  a  happy  tune,  18  note 

miniature 
I  will  wait  for  you,  18  note  standard 
I  write  the  songs,  18  note  standard 
I'd  like  to  teach  the  world  to  sing,  18 

note  standard 
I'd  like  to  teach  the  world  to  sing,  18 

note  miniature 
I'll  be  home  for  Christmas.  18  note 

standard 
I'll  be  home  for  Christmas,  18  note 

miniature 
I'll  never  fall  in  love  again,  18  note 

standard 
I'm  21  today,  18  note  standard 
I'm  a  Jayhawk,  18  note  standard 
I'm  late,  18  note  miniature 
I'm  late,  18  note  standard 
I'm  Popeye  the  sailor  man,  18  note 

standard 
I'm  sitting  on  top  of  the  world,  18  note 

standard 
I'm  sitting  on  top  of  the  world,  18  note 

miniature 
I'm  wishing,  18  note  standard 
I've  been  working  on  the  railroad,  18 

note  standard 
I've  got  no  strings.  18  note  standard 
If  I  only  had  a  brain,  18  note  standard 
If  I  were  a  rich  man  (version  A),  18  note 

standard 
If  I  were  a  rich  man  (version  A),  18  note 

miniature 
If  I  were  a  rich  man  (version  B),  18  note 

standard 
If  I  were  king  of  the  forbst,  18  note 

standard 
Imagine,  18  note  standard 
The  impossible  dream,  18  note  standard 
The  impossible  dream.  18  note 

miniature 
In  my  merry  Oldsmobile,  18  note 

standard 
In  the  garden,  18  note  standard 
In  the  good  old  summer  time,  18  note 

standard 
In  the  good  old  summer  time,  18  note 

miniature 
In  the  mood,  18  note  standard 
Indiana,  18  note  standard 


Indiana,  our  Indiana,  18  note  standard 
Invitation  to  the  dance,  18  note  standard 
Invitation  to  the  dance.  18  note 

miniature 
Iowa  fight  song,  18  note  standard 
Iowa  State  Fights,  18  note  standard 
It  came  upon  a  midnight  clear,  18  note 

standard 
Its  a  small  world  (version  Y211),  18 

note  standard 
It's  a  small  world,  l&note  standard 
It's  a  small  world,  18  note  miniature 
It's  impossible.  18  note  standard 
It's  onlv  a  paper  moon,  18  note  standard 
Jeanie  with  the  light  brown  hair,  18  note 

standard 
Jesus  loves  me.  this  I  know.  18  note 

standard 
Jesus  loves  me,  this  I  know,  18  note 

miniature 
Jesus  loves  the  little  children,  18  note 

standard 
Jesus  makes  my  heart  rejoice,  18  note 

standard 
Jesus  once  was  a  little  child.  18  note 

standard 
The  jewels  of  the  Madonna,  18  note 

standard 
Jingle  bells  (chikutaku  version),  18  note 

standard 
Jingle  bells  (version  B),  18  note 

miniature 
Jingle  bells,  18  note  standard 
Jingle  bells,  18  note  miniature 
Jingle-bell  rock,  18  note  standard 
Jolumy  Guitar,  18  note  standard 
Jolly  good  fellow.  18  note  standard 
Jolly  good  fellow.  18  note  miniature 
Jolly  old  Saint  Nicholas,  18  note 

standard 
Joy  to  the  world,  18  note  standard 
Joy  to  the  world,  18  note  miniature 
Just  the  two  of  us.  18  note  standard 
Just  the  way  you  are.  18  note  standard 
Just  the  way  you  are.  18  note  miniature 
Killing  me  softly  with  his  song.  18  note 

standard 
Kinder  symphonie.  18  note  standard 
King  of  the  road,  18  note  standard 
Kissin'  on  the  phone.  18  note  standard 
Kissin'  on  the  phone,  18  note  miniature 
Le  lac  des  cygnes.  op.  20.  18  note 

standard 
Le  lac  des  cygnes.  op.  20.  18  note 

miniature 
Lara's  theme  (version  B).  18  note 

miniature 
The  last  rose  of  summer.  18  note 

standard 
Laughter  in  the  ra^n.  18  note  standard 
Lazv  river.  18  note  standard 
Let  it  be.  18  note  standard 
Let  it  snow.  18  note  standard 
Let  me  be  your  teddy  bear.  18  note 

standard 
Let  me  be  your  teddy  bear.  18  note 

miniature 
Let  me  call  you  sweetheart.  18  note 
miniature 
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Let's  go  flv  H  kite,  18  note  standard 
Let's  have  another  cup  of  coffee.  18  note 

standard 
Der  UiizU'  waltzer.  18  note  standard 
Lime  light,  18  note  standard 
Lime  light.  18  note  miniature 
Little  brown  churrh,  18  note  standard 
Little  brfivvn  jug.  18  note  standard 
Little  drummer  boy.  18  note  standard 
Little  drummer  boy.  18  note  miniature 
Lohengrin  Brautchur.  18  note  standard 
Lohengrin  Brautchor.  18  note  miniature 
London  bridge.  18  note  standard 
London  bridge,  18  note  miniature 
Londonderrv'  air,  18  note  standard 
Londonderr\  air.  18  note  miniature 
The  long  and  winding  road,  18  note 

standard 
The  look  of  love,  18  note  standard 
The  look  of  love,  18  note  miniature 
Lord's  prayer.  18  note  standard 
Lord's  prayer.  18  note  miniature 
Love  is  a  many  splendored  thing,  18 

note  standard 
Love  IS  a  many  splendored  thing,  18 

note  miniature 
Lo\e  is  here  to  stay.  18  note  miniature 
Love  letters  in  the  sand,  18  note 

Standard 
Love  letters  in  the  sand,  18  note 

miniature 
Love  letters,  18  note  standard 
Love  letters,  18  note  miniature 
Love  makes  the  world  go  round,  18  note 

miniature. 
Love  makes  the  world  go  round,  18  note 

standard 
Love  me  tender,  18  note  standard 
Love  me  tonigiit.  18  note  standard 
Love  one  another.  18  note  standard 
Love  will  keep  us  together,  18  note 

standard 
Lovers'  concerto,  18  note  standard 
Loving  you.  lb  nott;  standard 
Loving  you.  18  note  miniature 
Die  lustige  Witwe,  18  note  standard 
Die  lustige  Witwe,  18  note  miniature 
Mack  the  knife.  18  noti-  standard 
A  maiden's  prayer,  18  note  standard 
A  maiden's  prayer.  18  note  miniature 
Main  theme  f.'om  Star  Wars.  18  note 

standard 
Main  theme  from  Star  Wars,  IH  ruite 

miniature 
Make  someone  happy,  18  note  standard 
Make  someone  happv,  18  note 

miniature 
Mammas  don  t  let  your  babies  grow  up 

to  be  cowboys,  18  note  s'andard  ' 
March  from  the  R;Vf  r  Kwoi.  18  note 

standard 
March  from  the  River  kwai,  18  note 

miniature 
.Marines' hymn.  !8  rote  standani 
Mary  had  a  little  lamb  (version  A  J.  18 

note  standard 
Mar\  hsd  a  little  lamb  (version  A).  IH 

note  miniature 
Marv'  had  a  little  lamb  (version  Y211), 

18  note  standtu-d 


.Matilda.  18  note  standard 
.Melodv  of  lo\e,  18  nntp  standard 
Memory  (version  .\),  18  note  standard 
Memory  (version  .\).  18  note  m.iniature 
Mendelssohn  wedning  march,  18  note 

standaii"! 
Mendelssohn  wedding  march.  18  note 

miniatu.T-e 
La  m.cr.  18  note  miniature 
La  mer.  18  note  standard 
Mercedes  Benz,  18  note  standard 
Michelle.  18  note  standard 
Mickey  Mouse  Club  march,  18  note 

standard 
Mickey  Mouse  Club  march.  18  note 

miniature 
Minnie's  yoo  hoo.  18  note  standard 
Minuet  no.  3  (Bach),  18  note  standard 
Minuet  no  3  (Bach),  18  note  miniature 
Minuet.  18  note  miniature 
Minuet,  18  note  standard 
Mister  Sandman,  18  note  standard 
Misty.  18  note  miniature 
Misty.  18  note  standard 
Mockin'  bird  hill,  18  note  standard 
Mona  Lisa,  18  note  standard 
Moon  River,  18  note  standard 
Moon  River,  18  note  miniature 
Moonlight  serenade,  18  note  standard 
Moonlight  serenade.  18  note  miniature 
Moonlight  sonata.  18  note  standard 
Moonlight  sonata.  18  note  miniature 
More  today  tjian  yesterday.  18  note 

miniature 
More.  18  no»e  miniature 
Mori!.  18  note  standard 
Moulin  rouge.  18  note  standard 
Mozart's  hillabv  (version  ¥211).  18  note 

standard 
Mozart's  Wiegenlien.  18  note  standard 
Mozart's  Wiegenlien.  18  note  miniature 
MSU  fight  song,  18  note  standard 
MSL'  fight  song,  18  note  miniature 
The  mulberry  bush,  18  note  standard 
Munchkinland.  18  note  standard 
Music  box  dancer,  18  note  standard 
Music  box  dancer,  18  note  miniature 
The  music  of  the  night,  18  note  standard 
.Music'  music!  music!,  18  note  standard 
My  blue  heaven,  18  note  standard 
Mv  favorite  things,  18  note  standard 
.My  favorite  things.  18  note  miniature 
My  funny  Valentine,  18  note  standard 
.My  fvmny  Valentine.  18  note  miniature 
.My  guv  mv  girl.  18  note  miniature 
M\  kind  of  town.  18  note  standard 
M\  111'  'odv  of  love,  18  note  standard 
My  me'ody  of  love,  18  note  miniature 
My  old  Kentucky  home.  18  note 

standard 
My  nnarie,  18  note  miniature 
My  sueet  Lord,  18  note  standard 
My  way.  18  note  miniature 
My  vviy.  13  note  standard 
.Mv  wild  Irish  Rose,  18  note  standard 
My  wild  Irish  Rose.  18  note  miniature 
Nadia's  theme,  13  note  standard 
Tne  nearness  of  vnii,  18  note  miniature 
New  York.  New  York.  IB  note  standard 


Night  and  day,  18  note  miniature 
Nine  to  five,  18  note  standard 
Nine  to  five,  18  note  miniature 
Nocturne  (Chopin),  18  note  standard 
Nocturne  (Chopin),  18  note  miniature 
Notre  Dame  victory  march.  18  note 

standard 
O  Canada.  18  note  miniature 
O  Canada,  18  note  standard 
O  du  frohliche.  18  note  standard 
Official  song  of  the  University  of 

Alabama.  18  note  standard 
Oh  little  town  of  Bethlehem,  18  note 

standard 
Oh  little  town  of  Bethlehem,  18  note 

miniature 
Oh  my  darling  Clementine,  18  note 

standard 
Oh  what  a  beautiful  morning,  18  note 

standard 
Oh  what  a  beautiful  morning,  18  note 

miniature 
Oh!  my  papa,  18  note  standard 
Oh!  my  papa,  18  note  miniature 
Oh!  Susanna.  18  note  standaH 
Oh!  you  beautiful  doll.  18  note  standard 
Ohio  State,  18  note  standard 
Oklahoma.  18  note  standard 
The  old  lady  who  lived  in  a  shoe.  18 

note  standard 
Old  Macdonald  had  a  farm.  18  note 

standard 
Old  Macdonald  had  a  farm.  18  note 

miniature 
On  my  own,  18  note  standard 
On  the  road  again,  18  note  standard 
On  the  road  again,  18  note  miniature 
On  the  street  where  you  live,  18  note 

standard 
On  the  street  where  you  live.  18  note 

miniature 
One,  18  note  miniature 
One,  18  note  standard 
Only  you,  18  note  standard 
Onward  Christian  soldiers,  18  note 

standard 
Oo-de-lally.  18  note  standard 
Orphee  aux  Enfers,  18  note  standard 
Oskee-wow-wow,  18  note  standard 
Over  the  rainbow  (version  Y211).  18 

note  standard 
Over  the  rainbow,  18  note  standard 
Over  the  rainbow,  18  note  miniature 
Paddington  lullaby.  18  note  standard 
Parade  of  the  wooden  soldiers.  18  note 

standard 
Parade  of  the  wooderi  soldiers 

(chikutaku  version).  18  note  standard 
Parlez  moi  d'amour.  18  note  standard 
Parlez  moi  d'amour,  18  note  miniature 
The  pearl  fishers,  18  note  standard 
Pearly  shells,  18  note  standard 
Pearly  shells,  18  note  miniature 
Pennies  from  Heaven,  18  note  standard 
Pennies  from  Heaven,  18  note  miniature 
The  people  in  your  neighborhood,  18 

note  standard 
People  will  say  we're  in  love.  18  note 

standard 


People,  18  note  miniature 

People,  18  note  standard 

Peter  Cottontail.  18  note  standard 

Peter  Cottontail,  18  note  miniature 

Petite  fleur.  18  note  standard 

Piano  concerto  no.  1,3  moll,  op.  23, 18 

note  standard 
Picaiic,  18  note  standard 
The  pink  panther,  18  note  standard 
Pinocchio  (version  B),  18  note  standard. 
Playmates,  18  note  miniature 
Playmates,  18  note  standard 
Pomp  and  circumstance,  18  note 

standard 
Pop  goes  the  weasel  (version  A),  18  note 

standard 
Praise  him  praise  him,  18  note  standard 
A  pretty  girl  is  like  a  melody,  18  note 

standard 
La  prima  vera,  18  note  standard 
PS  I  love  you,  18  note  miniature 
Puff,  the  magic  dragon,  18  note  standard 
Puppet  on  a  string,  18  note  standard 
Puppy  love,  18  note  standard 
Pussy  cat,  pussy  cat,  18  note  standard 
Put  on  a  happy  face,  18  note  standard 
Puttin'  on  the  Ritz,  18  note  standard 
Que  sera  sera,  18  note  standard 
Quizas,  quizas,  quizas,  18  note  standard 
Rain  in  Spain,  18  note  standard 
Raindrops  keep  falling  on  my  head,  18 

note  standard 
Raindrops  keep  falling  on  my  head,  18 

note  miniature 
Ramblin"  Rose,  18  note  standard 
Rapsodie  sur  un  theme  de  Paganini,  18 

note  standard 
Rapsodie  sur  un  theme  de  Paganini,  18 

note  miniature 
Red  roses  for  a  blue  lady,  18  note 

standard 
Red  sails  in  the  sxmset,  18  note  standard 
Reverie,  18  note  standard 
Rock  a  bye  baby  (version  Y211),  18  note 

standard 
Rock  around  the  clock.  18  note  standard 
Rock  of  ages,  18  note  standard 
Rock-a-bye  baby,  18  note  standard 
Rock-a-bye  baby,  18  note  miniature 
Romance  de  I'amour,  18  note  standard 
Romeo  &  Juliet  (Prokofiefl,  18  note 

miniature 
Romeo  and  Juliet  (Tchaikovsky).  18  note 

standard 
Romeo  and  Juliet,  18  note  standard 
Romeo  and  Juliet,  18  note  miniature 
La  ronde  (version  Y211),  18  note 

standard 
Rose  garden,  18  note  standard 
The  rose,  18  note  miniature 
The  rose,  18  note  standard 
Row  your  boat,  18  note  standard 
Row  your  boat,  18  note  miniature 
Rubber  Duckie,  18  note  standard 
Rudolph  the  red-nosed  reindeer,  18  note 

miniature 
Runaway,  18  note  standard 
Sailing,  18  note  standard 
The  sailor  man,  18  note  standard 


San  Francisco.  18  note  standard 
Sandmannchen.  18  note  standard 
Das  Sandmannchenlied,  18  note 

standard 
Santa  Claus  is  coming  to  town,  18  note 

standard 
Santa  Claus  is  coming  to  town,  18  note 

miniature 
Schlaf  Kinden,  schlaf.  18  note  standard 
Die  Schhttschlaufer  waltz  op.  83, 18 

note  standard 
Die  Schhttschlaufer  waltz,  18  note 

miniature 
School  days,  18  note  standard 
School  days,  18  note  miniature 
Schubert  Ave  Maria  (version  A),  18  note 

miniature 
Schubert  Standchen,  18  note  standard 
Schubert's  lullaby  (version  Y211),  18 

note  standard 
Schubert's  WiegenUed  op.  98,  no.  2, 18 

note  standard 
Schubert's  WiegenUed  op.  98,  no.  2. 18 

note  miniature 
Send  in  the  clowns  (version  Y211),  18 

note  standard 
Send  in  the  clowns,  18  note  standard 
Send  in  the  clowns,  18  note  miniature 
September  song,  18  note  standard 
September  song,  18  note  miniature 
Sesame  Street,  18  note  standard 
The  shadow  of  your  smile,  18  note 

standard 
The  shadow  of  your  smile,  18  note 

miniature 
Shall  we  dance?,  18  note  standard 
Shall  we  dance?,  18  note  miniature 
Show  me  the  way  to  go  home.  18  note 

standard 
Show  me  the  way  to  go  home 

(chikutaku  version),  18  note  standard 
Side  by  side.  18  note  standard 
Side  by  side,  18  note  miniature 
The  sidewalks  of  New  York,  18  note 

standard 
Silent  night  (version  A),  18  note 

standard 
Silver  bells,  18  note  standard 
Silver  bells,  18  note  miniature 
Sing  a  song  of  sixpence.  18  note 

standard 
Sing.  18  note  standard 
Singin*  in  the  rain,  18  note  standard 
Singin'  in  the  rain,  18  note  miniature 
The  sleeping  beauty,  op.  66,  18  note 

standard 
The  sleeping  beauty,  op.  66,  18  note 

miniature 
Smoke  gets  in  your  eyes,  18  note 

standard 
Smoke  gets  in  your  eyes,  18  note 

miniature 
SMU  fight  song.  18  note  standard 
The  Smurf  song,  18  note  standard 
Sobre  las  olas.  18  note  standard 
Sobre  las  olas,  18  note  miniature 
Some  enchanted  evening,  18  note 

standard 
Some  enchanted  evening,  18  note 
miniature 


Somebody  loves  me,  18  note  standard 
Someday  my  prince  will  come.  18  note 

standard 
Someday  ray  prince  will  come,  18  note 

miniature 
Someone's  waiting  for  you,  18  note 

standard 
Something.  18  note  standard 
Somewhere  in  time,  18  note  standard 
Somewhere  in  time,  18  note  miniature 
Somewhere  out  there.  18  note  standard 
The  song  is  you.  18  note  miniature 
Song  of  love,  18  note  miniature 
The  sorcerer's  apprentice,  18  note 

standard 
The  sound  of  music.  18  note  standard 
The  sound  of  music.  18  note  miniature 
The  soimd  of  silence,  18  note  standard 
South  of  the  border.  18  note  standard 
Spanish  eyes.  18  note  standard 
Speak  softly  of  love,  18  note  standard 
Speak  softly  of  love,  18  note  miniature 
Spinning  wheel.  18  note  standard 
A  spoonful  of  sugar,  18  note  standard 
A  spoonful  of  sugar.  18  note  miniature 
Stand  by  me.  18  note  standard 
Standing  on  the  promises.  18  note 

standard 
The  Star  Spangled  Barmer,  18  note 

standard 
The  Star  Spangled  Banner,  18  note 

miniature 
Stardust,  18  note  miniature 
Stardust.  18  note  standard 
The  Stars  and  Stripes  forever  (version 

A).  18  note  standard 
The  Stars  and  Stripes  forever  (version 

B),  18  note  standard 
Stein  song,  18  note  standard 
Stille  Nadit,  heUge  Nacht  (version  B), 

18  note  standard 
Stille  Nacht,  heUge  Nacht  (version  B), 

18  note  miniature 
Strangers  in  paradise,  18  note  standard 
Strangers  in  paradise,  18  note  miniature 
Strangers  in  the  night,  18  note  standard 
Strangers  in  the  night,  18  note  miniature 
The  summer  knows,  18  note  standard 
The  summer  knows,  18  note  miniature 
Summer  time,  18  note  miniature 
Sunrise  sunset,  18  note  standard 
Sunshine  on  my  shoulders,  18  note 

standard 
Surfer  girl,  18  note  standard 
Swannie  River,  18  note  standard 
Swedish  rhapsody,  18  note  standard 
Sweet  Adeline,  18  note  stemdard 
Take  me  home,  country  roads.  18  note 

standard 
Take  me  home.  countr>-  roads.  18  note 

miniature 
Take  me  out  to  the  ball  game.  18  note 

standard 
Take  me  out  to  the  ball  game.  18  note 

miniature 
Talk  to  the  animals.  18  note  standard 
Talk  to  the  animals.  18  note  miniature 
Tammy,  18  note  standard 
DerTannenbaum,  18  note  standard 
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Der  Tannenbaum,  18  note  miniature 
Tara's  theme.  18  note  standard 
Tara's  theme,  18  note  miniature 
Tea  for  two.  18  note  standard 
Tea  for  two,  18  note  miniature 
The  teddy  bear's  picnic,  18  note 

standard 
The  teddy  bear's  picnic,  18  note 

miniature 
The  teddy  bears  picnic  (chikutaku 

version),  18  note  standard 
Tenderly,  18  note  miniature 
Tenderly,  18  note  standard 
Tennessee  waltz,  18  note  standard 
Thank  heaven  for  little  girls,  18  note 

standard 
Thank  heaven  for  little  girls,  18  note 

miniature 
That's  an  Irish  lullaby,  18  note  standard 
That's  entertainment,  18  note  standard 
That's  what  friends  are  for,  18  note 

standard 
Thai's  what  makes  the  world  go  'round, 

18  note  standard 
Thee.  18  note  standard 
Theme  from  love  story,  18  note  standard 
Theme  from  love  story,  18  note 

miniature 
Theme  from  New  York,  New  York 

(version  A),  18  note  standard 
Theme  from  New  York,  New  York 

(version  B),  18  note  standard 
There  is  love,  18  note  standard 
There's  no  business  like  show  business, 

18  note  standard 
They  call  the  wind  Maria,  18  note 
standard 
They  say  it's  wonderful.  18  note 

miniature 
The  third  man  theme,  18  note  standard 
This  guv's  in  love  with  you,  18  note 

standard 
This  old  man.  18  note  standard 
This  old  man,  18  note  miniature 
Thomas  the  tank  engine  and  friends 

theme,  18  note  standard 
Those  magnificent  men  in  their  flymg 

machines,  18  note  standard 
Those  were  the  days.  18  note  standard 
Those  were  the  days.  18  note  miniature 
Three  blind  mice,  18  note  standard 
Three  blind  mice,  18  note  miniature 
Through  the  eyes  of  love,  18  note 

standard 
Through  the  years,  18  note  standard 
Tie  a  yellow  ribbon  round  the  old  uak 

tree,  18  note  standard 
Tiger  rag,  18  note  standard 
Til  the  end  of  time,  18  note  miniature 
Til  there  was  you,  18  note  miniature 
The  time  of  my  life,  18  note  standard 
Tmv  bubbles  (version  A).  18  note 

standard 
Tip-toe  through  the  tulips  with  mp,  18 

note  standard 
To  market,  to  market.  18  notcr  standard 
Tomorrow.  18  note  miniature 
Tomorrow,  18  note  standard 
Top  of  the  world,  18  note  standard 
Touch  me  in  the  morning,  18  note 

standard 


Toy  land.  18  note  miniature 

Toy  land,  18  note  standard 

Traumerei,  18  note  miniature 

Traumerei.  18  note  standard 

La  traviata.  18  note  miniature 

True  love,  18  note  miniature 

True  love,  18  note  standard 

Try  to  remember,  18  note  standard 

Try  to  remember,  18  note  miniature 

Tulpen  uit  Amsterdam  (version  B),  18 

note  standard 
Turkey  in  the  straw,  18  note  standard 
The  twelve  days  of  Christmas.  18  note 

standard 
The  twelve  days  of  Christmas,  18  note 

miniature 
Twinkle,  twinkle  little  star  (version  A), 

18  note  standard 
Twinkle,  twinkle  little  star  (version  A). 

18  note  miniature 
Twinkle,  twinkle  little  star  (version 

Y211).  18  note  standard 
The  unicorn.  18  note  standard 
University  of  Florida  fight  song.  18  note 

standard 
University  of  Missouri  songs.  18  note 

standard 
University  of  Southern  Mississippi,  18 

note  standard 
Up  on  the  house  top.  18  note  standard 
Up  where  we  belong.  18  note  standard 
Up,  up  and  away,  18  note  standard 
Variations  on  the  theme  from  Canon  in 

D,  18  note  standard 
The  victors,  18  note  standard 
La  vie  en  rose.  18  note  standard 
La  vie  en  rose,  18  note  miniature 
Walking  in  the  air,  18  note  standard 
Walking  in  the  air,  18  note  miniature 
Waltz  of  the  flowers.  18  note  standard 
Waltz  of  the  flowers,  18  note  miniature 
War  eagle,  18  note  standard 
Way  down  yonder  in  New  Orleans,  18 

note  standard 
The  way  we  were,  18  note  standard 
The  way  we  were,  18  note  miniature 
We  gather  together,  18  note  standard 
We  three  kings  of  orient  are.  18  note 

standard 
We  wish  you  a  merry  Christmas,  18  note 

standard 
Wr  wish  you  a  merry  Christmas.  18  note 

miniature 
We'll  keep  a  welcome,  18  note  standard 
We're  off  to  see  the  wizard,  18  note 

standard 
We've  only  just  begun,  18  note  standard 
We've  only  just  begun,  18  note 

miniature 
Welcome  to  my  world.  18  note  standard 
Welcome  to  my  world,  18  note 

miniature  ' 

Welcome  to  our  world  of  toys,  18  note 

standard 
Westminster  chimes,  18  note  standard 
What  a  friend.  18  note  standard 
What  a  friend.  18  note  miniature 
What  I  did  for  love  (version  A),  18  note 

standard 


What  I  did  for  love  (version  A).  18  note 

miniature 
What  I  did  for  love  (version  B).  18  note 

standard 
What  the  world  needs  now  is  love.  18 

note  standard 
What  the  world  needs  now  is  love,  18 

note  miniature 
What's  new  pussycat?,  18  note  standard 
When  Irish  eyes  are  smiling,  18  note 

standard 
When  the  saints  go  marching  in,  18  note 

standard 
When  the  saints  go  marching  in,  18  note 

miniature 
When  you  wish  upon  a  star,  18  note 

standard 
When  you  wish  upon  a  star.  18  note 

miniatuj^ 
When  you  wish  upon  a  star  (version 

Y211),  18  note  standard 
Where  has  my  little  dog  gone?.  18  note 

standard 
Whistle  while  you  work.  18  note 

standard 
White  Christmas.  18  note  standard 
White  Christmas.  18  note  miniatiire 
Who's  afraid  of  the  big  bad  wolf?.  18 

note  standard 
William  Tell  (fanfare).  18  note  standard 
Winchester  Cathedral,  18  note  standard 
The  windmills  of  your  mind.  18  note 

standard 
The  windmills  of  your  mind,  18  note 

miniature 
Winnie  the  Pooh,  18  note  standard 
Winnie  the  Pooh,  18  note  miniature 
Winter  wonderland.  18  note  standard 
Winter  wonderland.  18  note  miniature 
Yankee  Doodle.  18  note  standard 
Yankee  Doodle.  18  note  miniature 
Yellow  bird.  18  note  standard 
The  Yellow  Rose  of  Texas,  18  note 

standard 
The  Yellow  Rose  of  Texas,  18  note 

miniature 
Yellow  submarine,  18  note  standard 
Yesterday  once  more,  18  note  standard 
Yesterday  once  more.  18  note  miniature 
Yesterday.  18  note  miniature 
Yesterday,  18  note  standard 
You  and  me  against  the  world.  18  note 

standard 
You  are  my  destiny.  18  note  standard 
You  are  my  everything.  18  note 

miniature 
You  are  my  sunshine  (version  Y211).  18 

note  standard 
You  are  my  sunshine.  18  note  standard 
You  are  my  sunshine.  18  note  miniature 
You  are  the  sunshine  of  my  life,  18  note 

standard 
You  are  the  sunshine  of  my  life.  18  note 

miniature 
You  can  fly.  18  note  standard 
You  can  make  it,  18  note  standard 
You  don't  bring  me  flowers,  18  note 

standard 
You  gotta  be  a  football  hero,  18  note 

standard 


You  light  up  my  life.  18  note  standard 
You  light  up  my  life.  18  note  miniature 
You've  got  a  friend.  18  note  standard 
You've  got  a  friend.  18  note  miniature 
Youngei  than  springtime.  18  note 

standard 
Younger  than  springtime,  18  note 

miniature 
Zip-a-dee-doo-dah,  18  note  standard 
Zip-a-dee-doo-dah.  18  note  miniature 
Zorba,  18  note  standard 

Schinner  (G.),  Inc. 

Album  pour  enfants,  livre  I  pour  piano 

Anna  Karenina 

The  bath-house 

Bureaucratiade 

The  communist 

Concerto  in  C  minor  for  violoncello  and 

orchestra,  op.  66 
Concerto  in  D  minor  for  violin,  op.  44 
Concerto  iirico  in  G  major,  op.  32 
Concerto  pour  violon  et  orchestre 
Deuxieme  suite  du  ballet  "Spartacus" 
First  concerto  for  orchestra  'naughty 

Umericks" 
First  piano  concerto 
Gayaneh 
The  height 
Laments 

Lenin  lives  in  the  peoplt's  heart 
The  little  humpbacked  horse 
Nocturne  poui  violon  et  pianc 
Normandie-Newmdn 
Not  'ove  alone 
Overture  of  homage,  op.  48 
Peonle  en  'he  bridge 
Potia  i  Volk  (1936) 
Petia  I  Volk  (:93t?) 
Fiann  pieces 
Premior-^  suitP  du  baiiet  •'Spartacus" 

Second  pi.Tio  cuncorto 

Second  -.yir.phony  ({'.verity  five 
preludes) 

Serenata  in  E  flat  major  op.  32 

Sirtonici'd.  op.  3,.'  no,  . 

Sonata  (i  m  D  for  ce.loi.  op,  12 

Sonata  no.  2.  np,  13  for  piano 

Song  and  ditties  of  Varvara 

The  subject  for  a  short  ^tory 

.Suitr  de  la  musiqua  du  dranie  de 
Lerm'^-ritov's  "Mas-jU'-rade  " 

Suite  no.  1  trom  "Cayaneh" 

Suilo  ao.  2  fron.  "Ga\aiieh" 

Suite  no.  3  from  "Gayaneh' 

Suite,  op  71 

Suit- 

Svmphonic  fanfares 

Svi.nphcric  poem  op.  14 

Symphony  no.  1  in  C  iriaior.  op.  3 

Symphony  no.  10  u;  F  r.rnor,  op.  30 

.SyTi:phonv  no.  14  in  C  inainr,  or.  37 

Syjiiphony  no  \b  in  D  .iiiaor 

Syinr»honv  nc   IB  in  F  inaior  op  's^. 

Symphony  no,  19  -n  E  f.at  miior,  op  ^o 

Syinphor".  no,  2  in  C  sharp  minor,  op. 
'll 

Symphony  r.o.  21  in  F  sharp  mmor,  op. 
'51 


S>Tnphony  no.  22,  op.  54 
Symphony  no.  24  in  A  major,  op.  63 
Symphony  no.  25  in  Db  major,  op.  69 
Symphony  no.  27  in  C  minor,  op.  85 
Symphony  no.  3  in  A  minor,  op.  15 
Symphony  no.  4,  op.  43 
Symphony  no.  5  in  D.  op.  18 
Toccatina 

Troisieme  suite  du  ballet  "Spartacus" 
Variation  on  a  theme  by  Glinka  for 

piano  (no,  5  "my  grandfather's 

match") 
La  veuve  de  Valence 
What  if  it  is  love? 
Yellowed  pages,  op.  31 

Sotomayor  Martinez,  Jesus 

Adventures  in  the  center  of  the  earth 

The  age  of  the  violence 

Alias  the  rat 

A  blind  alley 

The  brothers  death 

Bullfighter  for  one  day 

Cahber  44 

The  castle  of  the  monsters 

The  champion  of  their  neighborhood 

(his  last  song) 
The  chest  of  the  pirate 
The  cosmonauts  (conqueror  of  the 

moon) 
Dangf-rous  cra7\'  men 
Detectives  or  thi.ivr-s 
The  devil  priest 
Devils  in  the  sky 

Diabolical  killer  flov^r  ar.d  r  fc'llf  :1 
Duel  of  brp.ves  (h  .inter  of  killers) 
Dying  w^th  laughter 
four  against  crime 
Tho  gun  chair;picn  who  swallows 

bullets 
liero  by  accidtnt  .    ■ 

Kooray  the  youth 
I  ain  fiving  too  iow 
1  like  'ihe  boastful  ones 
The  implacable  riHe 
The  jesteiiD^  (ohostB 
The  King  of  the  pisto' 
The  labore-  of  ih^  year  i, 'he  wf-i  back) 
Lawless  y.nutii 
The  little  savage 
Love  is  not  a  sir 

Maddeaing  passion  (mortal  intrigue'' 
A  mail  in  a  tra.i 
The  masked  killer 
Me.xico  on  my  heciii  itv>-o  Mexican  gins 

in  Mexico) 
MiUjona'it  pf'ors 
Musei't.:  oi  the  horru" 
The  perverses 
The  pilots  ci  'h-'  death 
Pinto,  the  ringing  hoisi  (ii  pair  of 

rascf'ks) 
Til-:  itostri:»n  uf  the  n?Ighborhood  tl 

v.aril  to  be  .in  arti.t^ 
Tho  priest  t'Acgasis 
Rebel  yoiith  {;  ."uiij;  and  rebels) 
The  road  to  Cillo.vs 
Sain;  jg.jiiist  the  sptjctroni  of  "he 

strargler 


Saint  and  blue  demon  in  the  world  of 

the  undergrave 
Saint  and  blue  demon  in  the  Atlantida 
Saint  and  blue  demon  agamst  the 

monsters 
School  of  braves 
The  shadow  of  the  sons 
The  silent  one 
The  sinner 
Six  days  to  die 

The  space-ship  of  the  monsters 
Terror  madness  (madness  of  terror) 
The  theater  of  the  crime 
Thirsty  of  love 
The  three  musketeers  of  God 
The  tiger  of  Guanajuato 
To  kill,  is  easy 
Two  ghosts  and  one  girl 
The  unknown  pistoleer  (Commander 

Tijerin) 
The  wolf-woman 
A  woman  who  had  not  infancy 
Wrestling  killers 

Soyuzmultfibn  Studios 

Alenidy  tsvetochek 

Bitva 

Chipolhno 

Dikie  If^bedi 

Duimovochl.a 

DA'enadtsdt  inesiatsev 

Gadkiy  uti'nyk 

Hrabny  pon-iioy 

Ispolnen.e  /:  elaniy 

Kenfervi!;.koe  p'-ividenie 

Koniok-G«Mrtii.nok 

K.0'  kotori}  ^uHal  sam  pc  sebe 

Ko2:i;oii''>k  S-.ego 

L'-g-^nJa  z  zavei,banii  maurc 

Les.i.e  putesh^stvermiki 

Ma'chik  Iz  N'  apo'is 

Ma-^gli 

Million  V  meshke 

Nc\  ogodnee  putesheslvie 

Ofchoviy  prufik 

Pchic'hchfn.e 

Fosiedni  Itpestfjk 

Pcs!edr.:a\a  o.'.ota  Akala 

Prikl'iiCT^'-iva  E'^auno 

Pi-polPe-'Tp.t'.ishck 

Rajtsha 

R^»..-Tik--  Tavi 

P.uaalochka 

Saniiv  bol.<!hcy  drug 

Shelk'incblk 

Skaz'ka  o  mertvoy  tsarevne  i  scmi 

rotaliriah 
SkazKa  o  zoiotcm  petooshke 
.'^•kero  Dudet  dozhd 
Snegoorkp. 
Snegovik-pr«chto\dk 
Snezhnaya  korcleva 
Tsarevrs  Uagushka 

V  lesnoy  chastche 

V  ackoit-rom  tsarstve 

V  vaianec  cor;*  opon 
Vozvrashchenie  k  liudiam 
Voziiiz  V  tumane 
21akoidovanni  maltchik 
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Zolotaya  dJitilopa 
Zolotoe  perishko 

Tonika  Vfusikverlag  Horst  Bussow 

Cry  lor  d  sh  uluvv 

Twin  Books  (Corporation 

HdHibi.  eine  Lt'bt'Ub^tischichtf  nut.  iieiu 
Wdlde 

Walerstein  \V.,  Gregorio 

A  dondf  vr.n  raiostrDs  lii|i.s 

.\h(ira  >u\  nil) 

Canth  mi  i  cira/.r:) 

La  captura  lie  gdbmo  barrt-ra 

ri  CastO  N'as.MlC 

Dona  MariquUa  de  nn  uorazi'i: 

EscLiela  dn  ratt-ros 

I  na  galk'gd  baila  nuup.bii 

I'na  gallt'ga  en  Mevu  o 

G:taiia  tt-nids  quf  ser 

L"l  honibre  iiiquu'to 

L^  isla  ilf>  ias  inu;erBs 

Me  traes  do  un  ala 

Mi  adi)rada  (.ioiiu-ntina 

Mi  canipfor. 

El  mil  dinof.s 

Mis  padrt's  st  dr.iiriian 

\'egro  es  ;m  i^njor 

Nurica  es  tard->  para  ainar 

El  que  con  :;ii;os  st>  at  uesta 

L'n  nm.oii  c.fn.a  del  i:iel<) 

Las  tres  perfec  tas  t:^sddas 

Zacarias,  .\ifr«>do 

Las  abeja-. 

Los  ainore^  i.e  ("huchu  ei  Ro»o 

Capuhna  Speeds  L.onzales 

Jesus  el  nmo  [);os 

Jesus.  Marid  y  Jose 

jovenes  en  la  zona  rosa 


La  vida  de  Chucho  el  Roto 
La  vida  de  nuestro  senor 
Yo  soy  Chucho  el  Roto 

Zacarias,  SA.  Produrciones 

9b  Moras  de  amor 

Las  ad\  eu'uras  de  Carlos  LaCroix 

Ahi  viene  Martin  Corona 

La  aiegre  casada 

Angf  litos  del  trapecio 

Ansidad 

Los  astrunautas 

F.l  haul  niacabro 

Buenos  dias  Acapulco 

El  r.aniino  del  los  espantos 

(iapulina  chisme  calienle 

Capulina  (  orazon  de  leon 

La  ciguena  distraida 

C'.uidado  con  el  amor 

La  i:una  \'acia 

Dancing  isalon  de  bade) 

Los  desenfronados 

El  dolor  de  los  hijos 

El  dolor  de  pagar  la  renta 

Dos  criados  rnal  criados 

Dos  locos  en  escena 

E!  enamorado 

Los  cnredos  de  Papa 

Fscuela  de  modeios 

Lscuela  de  musica 

Escuela  de  verano 

Escuela  par  solteras 

Escuela  para  '  asada 

Esperanie  en  Siberia  vida  niia 

Estafa  do  .imor 

La  iViraona 

Kl  grand  espectarulo 

La  hermana  trinquete 

Las  hijas  del  amapolo 

La  in  fame 

jiiana  Galln 


Los  legionarios 

La  loca 

La  Marquesa  del  Barrio 

El  metiche 

El  niisterio  de  la  cobra 

La  mujer  de  oro 

Necesito  dinero 

Ni  solteros  ni  casados 

La  odalisca  no  13 

Papa  se  enreda  otra  vez 

Un  par  de  robachicos 

Payasadas  de  la  vida 

Rapsodia  Mexicana 

Rebelde  sin  casa 

Los  reyes  del  volante 

Rosario 

Santo  contra  Capuhna 

El  Santo  contra  los  Cazadores  de 

cabezas 
Sobre  las  olas 
El sordo 
Suenos  de  oro 
Tierra  baja 

Los  tigres  del  desierto 
Tres  lecciones  de  amor 
Las  tres  viudas  de  Papa 
Vagabundo  y  millonario 
La  vida  de  Pedio  Infante 
La  voragine 
Vuelva  el  Sabado 

Zapata,  Orofilms,  SA  de  CV  &  Mercedes 

Un  curita  canon 

Dated  April  25.  igoe. 
Marybeth  Peters, 
Re^:  s  terof  CopyTtgh  ts. 
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Part  IV 

Department  of 
Commerce 


National  Oceanic  and  AtnH>spheric 
Administration 
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Magnuson  Act  Provisions;  Consolidation 
and  Update  of  Regulations;  Proposed 
Rule 
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OEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600,  601.  602,  603,  605, 
611,619.  620.  and  621 

[Docket  No.  960315081-6081-01;  1.0. 
030SMB] 

RIN0648-VVI17 


Magnuson  Act  Provisions; 
Consolidation  and  Update  of 
Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 


UMI 


summary:  NMFS  proposes  to 
consolidate  nine  CFR  parts  into  one  part 
that  would  contain  general  provisions 
under  the  Magnuson  P'isherv 
Conservation  and  Management  Act 
(Magnuson  Act)  as  they  apply  to  the 
operation  of  Regional  Fishery 
Management  Councils  (Councils)  and 
the  management  of  foreign  and  domestic 
fishing  in  the  U.S.  Exclusive  Economic 
Zone  (EEZ).  The  consolidated  text 
would  he  reorganized  into  a  more 
logical  and  cohesive  order,  duplicative 
and  outdated  provisions  would  be 
eliminated,  and  editorial  changes  would 
be  made  for  readability,  clarity,  and 
uniformity.  In  addition,  the  proposed 
rjle  would  make  several  revisions  to  the 
regulations  applying  to  the  operation  of 
the  Councils,  to  codify  recent 
administrative  and  policy  changes.  The 
purpose  of  this  proposed  rule  is  to  make 
the  regulations  more  concise,  better 
organized  and.  therefore,  easier  for  the 
public  to  use,  and  to  update  the 
regulations  to  reflet;t  current  p)olicies 
and  procedures.  This  proposed  action  is 
part  of  the  President's  Regulatory 
Reinvention  Initintive 

DATES:  Comments  must  be  received  on 
or  before  May  31,  1996. 
ADDRESSES:  Comments  should  be  sent  to 
Tom  Meyer,  Office  of  Fisheries 
Conservation  and  Management,  NMFS. 
1315  East-West  Highway,  Silver  Spring. 
MD  02910.  Comments  regarding  burden- 
hour  estimates  or  other  aspects  of  the 
collection-of-information  requirements 
contained  in  this  rule  should  be  sent  to 
Tom  Meyer  at  the  above  address  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Meyer,  301-713-2337. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  March  1995.  President  Clinton 
issued  a  directive  to  Federal  agencies 
regarding  their  responsibilities  under 
his  Regulatory  Reinvention  Initiative. 
This  initiative  is  part  of  the  National 
Performance  Review  and  calls  for 
comprehensive  regulatory  reform.  The 
President  directed  all  agencies  to 
undertake  a  review  of  all  their 
regulations,  with  an  emphasis  on 
eliminating  or  modifying  those  that  are 
obsolete,  duplicative,  or  otherwise  in 
need  of  reform.  This  proposed  rule  is 
intended  to  carry  out  the  President's 
directive  with  respect  to  those 
regulations  implementing  general 
provisions  of  thje  Magnuson  Act. 

Consolidation  of  regulations  into  one 
CFB  part  (50  CFR  part  600).  Currently, 
regulations  pertaining  to  general 
provisions  of  the  Magnuson  Act  are 
contained  in  nine  separate  parts  of  title 
50  of  the  CFR.  NMFS  is  proposing  to 
remove  eight  of  the  parts  (parts  601 
(Regional  Fishery  Management 
Councils).  602  (Guidelines  for  Fishery 
Management  Plans),  603 
(Confidentiality  of  Statistics).  605 
(Guidelines  for  Council  Operations/ 
Administration).  611  (Foreign  Fishing), 
619  (Preemption  of  State  Authority 
under  Section  306(b)),  620  (General 
Provisions  for  Domestic  Fisheries),  and 
621  (Civil  Procedures)),  and  to 
consolidate  the  regulations  contained 
therein,  except  for  part  605,  with  the 
existing  regulations  in  pari  600.  The 
proposed  rule  would  remove  part  605 
(Guidelines  for  Council  Operations/ 
Administration),  and  the  material 
contained  in  that  part  would  be  placed 
into  a  Council  Operations  and 
Administration  Handbook.  These 
consolidated  regulations  would  provide 
the  public  with  a  single  reference  source 
for  the  general  regulations  under  the 
Magnuson  Act  as  they  apply  to  the 
operation  of  Councils  and  the 
management  of  foreign  and  domestic 
fishing  in  the  EEZ;  consolidation  would 
result  in  one  set  of  regulations  that  is 
more  concise,  clearer,  and  easier  to  use 
than  the  existing  regulations. 

Peorganization  of  measures  within  the 
consolidated  regulations  and 
elimination  of  obsolete  or  duplicative 
provisions.  NMFS  proposes  to  simplify 
and  shorten  the  codified  general 
Magnuson  Act  regulations.  Because 
portions  of  the  existing  regulations 
contain  identical  or  nearly  identical 
provisions,  this  rule  would  combine  and 
restrui;ture  text.  Regulatory  language 
would  be  revised  to  improve  clarity  and 
consistency. 


As  a  result  of  the  consolidation  effort. 
NMFS  identified  duplicative  and 
obsolete  provisions;  this  rule  also 
proposes  to  remove  those  measures  from 
the  regulations.  This  occurs  in  two 
areas:  (1)  Foreign  fishing  (subpart  F) — 
proposed  revisions  to  the  foreign  fishing 
regulations  would  eliminate  appendices 
and  sections  dealing  with  geographical 
areas  where  foreign  fishing  no  longer 
occurs  (all  but  the  Northwest  Atlantic 
fisheries),  and  update  the  remaining  text 
to  reflect  that  only  foreign  joint  venture 
fishing  is  currently  authorized,  and  the 
need  for  gear  restrictions,  closed  areas, 
and  gear  conflict  regulations  are 
reduced;  and  (2)  the  national  standards 
(subpart  D) — the  proposed  revision 
would  eliminate  appendix  A,  since  this 
explanatory  material  and  supplementary 
policy  rationale  were  previously 
published  in  the  Federal  Register  (54 
FR  30833.  July  24.  1989).  No  substantive 
changes,  except  for  those  specifically 
identified,  are  intended  to  be  made  to 
the  regulations  by  this  proposed 
reorganization,  or  by  the  removal  of 
duplicative  and  obsolete  provisions. 

The  following  proposea  revisions  are 
substantive  changes: 

(1)  Definitions  for  the  terms  "harass" 
and  "sexually  harass"  would  be  added 
to  §600.10.  Prohibitions  are  proposed  to 
make  unlawful  harassment  or  sexual 
harassment  of  an  authorized  officer  or 
an  observer  (§600.725(o)).  In  addition, 
the  word  "forcibly"  would  be  removed 
from  the  prohibitions  at  §§  600.505(a)(3) 
and  (a)(14)  and  at  600.725(f). 
Authorized  officers  and  observers 
should  not  be  subjected  to  resistance, 
intimidation,  or  interference,  whether  or 
not  force  is  involved. 

(2)  The  constituent  states  of  the 
Councils  are  represented  by  "principal 
state  officials"  designated  by  their 
governors.  Each  principal  state  official 
under  section  302(b)  of  the  Magnuson 
Act  would  be  required  to  be  employed, 
on  a  full-time  basis,  in  a  position  related 
to  the  development  of  fisheries 
management  policies  for  that  state.  Each 
Governor,  when  making  new  or  revised 
designations  to  a  Council  of  a  principal 
state  official  and  their  designee(s), 
would  submit  to  the  NMFS  Regional 
Director  in  writing,  within  a  specified 
timeframe,  documentation  that  clearly 
demonstrates  how  such  individuals 
meet  the  new  criteria  for  designation. 
When  a  principal  state  official  names  a 
designee,  that  official  would  also  have 
to  ensure  that  the  required 
documentation  is  provided  in  advance, 
in  a  timely  manner,  to  the  NMFS 
Regional  Director.  Additionally,  this 
section  would  specify  that  principal 
state  officials  who  do  not  meet  the  new 
criteria  or  do  not  submit  the  required 


documentation  would  not  be  able  to 
vote  (§600.205). 

(3)  Additional  policies  regarding  term 
limits  for  Secretarial  appointees  would 
be  established:  one  day  or  more  of  a 
voting  member's  Council  service  would 
be  counted  as  service  for  the  entire  3- 
year  term  of  office;  voting  members, 
appointed  to  complete  expiring  terms, 
would  be  considered  to  have  served  the 
entire  term  when  the  remainder  of  that 
expiring  term  is  completed;  and  voting 
members  who  have  completed  three 
consecutive  terms  would  not  be 
considered  for  appointment  to  another 
Council  until  one  year  has  elapsed  since 
they  last  served  (§  600.210). 

(4)  Governors  would  be  able  to 
nominate  residents  of  another 
constituent  state  of  a  Council  for 
appointment  to  an  at-large  seat  on  that 
Council.  Instructions  pertaining  to  the 
nomination  of  at-larg'  nominees  would 
be  revised  such  that,  if  a  Governor 
chooses  to  submit  nominations  for  one 
or  more  vacant  at-large  seats  on  a 
Council,  he/she  must  submit  lists  of  at 
least  three  different  nominees  for  each 
vacant  seat  (§600.215). 

(5)  Policies  in  accordance  with 
section  302(b)(5)of  the  Magnuson  Act 
regarding  removal  of  Secretarial 
appointees  for  cause  would  be  added.  A 
recommendation  of  a  Council  to  remove 
a  member  would  have  to  be  made  to  the 
Secretary  in  writing  accompanied  by  a 
statement  of  the  basis  for  such 
recommendation  (§  600.230). 

(6)  Additional  timeframes  have  bieen 
specified  for  when  each  Council 
nominee,  voting  member  appointed  to 
the  Council  by  the  Secretary,  and 
Executive  Director  is  required  to 
complete  and  submit  the  NOAA  Form 
88-195  ("Statement  of  Financial 
Interests  for  Use  by  Voting  Members, 
Nominees,  and  Executive  Directors  of 
the  Regional  Fishery  Management 
Councils").  In  addition,  the  NOAA 
Form  88-195  must  be  made  available  for 
inspection  at  each  public  Council 
meeting  or  hearing  (§600.235). 

(7)  Issuance  of  security  assurances  to 
Council  nominees  and  members  would 
be  substituted  for  security  clearances, 
which  would  only  be  considered  for 
issuance  on  a  case-by-case  basis  by  the 
Department  of  Commerce  Office  of 
Security.  Each  Council  nominee  would 
have  to  complete  a  "Certification  of 
Status"  form,  certifying  whether  he/she 
serves  as  an  agent  of  a  foreign  principal 
(§600.240). 

(8)  Section  302(d)  of  the  Magnuson 
Act  establishes  GS-16  of  the  General 
Schedule  as  Council  member's  daily  pay 
rate.  The  GS-16  pay  rate  has  been 
abolished.  The  proposed  rule  would 
establish  a  Council  member's  pay  rate  at 


1.2  times  the  daily  rate  for  GS-15  (step 
1)  of  the  General  Schedule  (without 
locality  pay),  which  is  equivalent  to  the 
previous  GS-16  pay  rate  (§600.245). 

(9)  Contractors  of  a  Council  would  be 
given  access  to  confidential  data 
(§  600.415(d)(3)). 

Proposed  rule  on  scientific  research 
activity  and  exempted  fishing.  A 
proposed  rule  on  "Foreign  and 
Domestic  Fishing;  Scientific  Research 
Activities  and  Exempted  Fishing"  was 
published  by  NMFS  on  March  14. 1996 
in  the  Federal  RegUter  at  61  FR  10712. 
The  regulatory  text  of  the  scientific 
research  activity  proposed  rule  has  been 
included  in  this  proposed  rule  for  the 
convenience  of  the  public,  in  the 
following  locations:  (1)  §600.10— 
definitions  for:  Director,  exempted 
educational  activity,  exempted  or 
experimental  fishing,  scientific  cruise, 
scientific  research  activity,  scientific 
research  plan,  and  scientific  research 
vessel;  (2)  §  600.505(a)(27)— prohibition; 
(3)  §  600.512 — scientific  research;  (4) 
§600.725(k)  through  (n);  and  (5) 
§  600.745 — scientific  research  activity, 
exempted  fishing,  and  exempted 
educational  activity.  NMFS  has 
requested  comments  on  the  scientific 
research  activity  proposed  rule  during 
the  comment  p>eriod  for  that  rule,  and  is 
not  requesting  comments  on  that 
proposed  text  here.  Any  changes  to  the 
scientific  research  activity  proposed 
rule  made  at  the  final  rule  stage  will  be 
reflected  in  the  final  rule  for  the 
consolidation  of  part  600. 

Bequest  for  comments.  NMFS 
specifically  requests  comments  or 
suggestions  for  further  consolidation  or 
ehmination  of  obsolete  or  duplicative 
provisions  contained  in  the  proposed 
revision  to  part  600. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  consolidations  and 
revisions  to  the  existing  regulatory  text 
would  have  little  or  no  impact  on  any 
small  entities.  Proposed  revisions  to 
Council  membership  procedures  would 
have  little  impact  on  Council 
operations,  because  the  rule  is  merely 
codifying  changes  that,  for  the  most 
part,  are  already  known  to  the  Councils 
and  are  already  in  practice. 


This  rule  contains  coUection-of- 
inforroation  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA). 
Approved  CoUection-of-Information 
Requirements  The  following  collection- 
of-information  requirements  have 
already  been  approved  by  OMB  for 
foreign  fishing  activities: 

(a)  Approved  under  0648-0089— 
Foreign  fishing  permits,  estimated  at  2 
hours  per  response. 

(b)  Approved  under  0648-0075— 
Vessel  reports  (1)  activity  reports 
estimated  at  0.1  hours  per  response,  (2) 
weekly  reports  estimated  at  0.5  hours 
per  response,  and  (3)  marine  mammal 
report  estimated  at  0.2  hours  per 
response;  Observers  (1)  effort  plan 
estimated  at  0.5  hours  per  response,  and 
(2)  notification  requirement  to  observers 
estimated  at  0.2  hours  per  response: 
Recordkeeping  (1)  communications  logs 
estimated  at  0.1  hours  per  response.  (2) 
transfer  logs  estimated  at  0.2  hours  per 
response.  (3)  daily  fishing  logs 
estimated  at  0.4  hours  per  response,  (4) 
daily  consolidated  fishing  log  estimated 
at  0.5  hours  per  response,  and  (5)  joint 
venture  logs  estimated  at  0.5  hours  per 
response;  and  Gear  avoidance  and 
disposal  (1)  gear  conflicts  estimated  at 
0.2  hours  per  response,  and  (2)  disposal 
estimated  at  0.2  hours  per  response. 

(c)  Approved  under  0648-0306— 
Vessel  identification  requirements 
estimated  at  35  minutes  per  response. 

(d)  Approved  under  0648-0305— Gear 
identification  requirements  estimated  at 
30  minutes  per  response.  Collection-of- 
Information  Requirements  Submitted  for 
Approval 

The  following  collection-of- 
information  requirements  have  been 
submitted  OMB  for  approval: 

(a)  Scientific  research  activity  and 
exempted  fishing-{\)  1  hour  per 
response  to  send  NMFS  a  copy  of  a 
scientific  research  plan  and  provide  a 
copy  of  the  cruise  report  or  research 
publication,  (2)  1  hour  per  response  to 
complete  an  application  for  an 
exempted  fishing  permit  or 
authorization  for  an  exempted 
educational  activity,  and  (3)  1  hour  per 
response  to  collect  information  and 
provide  a  report  at  the  conclusion  of 
exempted  fishing. 

(b)  Principal  state  officials  and  their 
designees — Estimated  at  15  hours  per 
response. 

(c)  Council  appointments — Estimated 
at  120  hours  per  appointment  (30 
appointments  required). 

(d)  Application  for  reinstatement  of 
State  authority—  Estimated  at  2  hours 
per  response 

The  estimated  response  times  showTi 
include  the  time  for  reviewing 
instructions,  searching  existmg  data 
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sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  burden 
estimates,  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  'he  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

Notwithstanding  anv  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  infonnation,  subject 
to  the  requirements  of  the  PR.^,  unless 
that  collection  of  infonnation  displays  a 
currently  valid  OMB  Control  Number. 

List  of  Subjects 

50  CFR  Parts  600.  602.  and  620 

Fisheries.  Fishing. 

50  CFR  Part  601 

Administrative  practice  and 
procedure.  Fisheries.  Fishing. 

50  CFR  Part  603 

Confidential  business  information. 
Fisheries.  Statistics. 

50  CFR  Part  605 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  61 1 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  619 

Administrative  practice  and 
procedure.  Fisheries.  Fi.shing. 
Intergovernmental  relations. 

50  CFR  Part  621 

Fisheries,  Fishing,  Fishing  vessels, 
Penalties. 

Dated:  April  17.  1996 

Gary  Matlock, 

Program  Managemfnt  Officer.  S'ational 
Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  600,  601.  602. 
603.  605,  611,  619,  620.  and  621  are 
proposed  to  be  amended  as  follows: 

1  Part  600  is  revised  to  read  as 
follows. 

PART  600— WAGNUSON  ACT 
PROVISIONS 

Subpart  A— General 

600.5    Purpose  and  scope. 


600.115    Statement  of  organization, 
practices,  and  procedures  (SOPP). 

600.120    Employment  practices. 

600  125    Budgeting,  funding,  and 
accounting. 

tiOO.130    Protection  of  confidentiality  of 
statistics. 

Subpart  C — Council  Membership 

600  205  Principal  state  officials  and  their 

designees. 

600.210  Terms  of  council  members. 

600.215  .Appointments. 

600.220  Oath  of  office. 

600.225  Rules  of  conduct. 

600.230  Removal 

600.235  Financial  disclosure. 

600.240  Security  assurances. 

600  245  Council  member  compensation. 

Subpart  0 — National  Standards 

600.305     General. 

600  310    National  Standard 

Yield. 
600.315    National  Standard 

Information. 
600.320    National  Standard 

Units. 
600.325    National  Standard 
600  330    National  Standard 
600.335     National  Standard 

and  Contingencies. 
600.340    National  standard 

Benefits. 


1 — Optimum 

2— Scientific 

3 — Management 

4 — Allocations 
5 — Efficiency. 
6 — Variations 

7— Costs  and 


600.10 
600.15 


Definitions. 
Other  acronyms. 


UMI 


Subpart  3 — Regional  Fishery  Management 
Councils 

600.105     Intercouncil  boundaries 
6(X)110    Intercouncil  fisheries. 


Subpart  E— Confidentiality  of  Statistics 

600.405    Types  of  statistics  covered. 
600.410    Collection  and  maintenance  of 

statistics. 
600.415    Access  to  statistics. 
600.420    Control  system. 
600  425     Release  of  statistics. 

Subpart  F— Foreign  Fishing 

600,501  Vessel  permits. 

600  502  Vessel  reports. 

600  503  Vessel  and  gear  identification. 

600.504  Facilitation  of  enforcement. 

600.505  Prohibitions. 
600  506  Observers 

600.507  Recordkeeping. 

600.508  Fishing  operations. 

600.509  Prohibited  species. 

600.510  Gear  avoidance  and  disposal. 
600  511  Fishery  closure  procedures. 
600.512  .Scientific  research. 

GOO. 513  Recreational  fishing. 

600.514  Relation  to  other  laws. 

600  515  Interpretation  of  16  U.S.C.  1857(4). 

600.516  Total  allowable  level  of  foreign 

fishing  (TALFF). 

6(X).5l7  Allocations. 

600.518  Fee  schedule  for  foreign  fishing 

600.520  Northwest  Atlantic  Ocean  fisherv. 

600  525  Atlantic  herring  fishery. 

Subpart  G— Preempting  of  State  Authority 
Under  Section  306(b) 

600  605    General  policy. 

600.610    Factual  findings  for  Federal 

pre.}mptioii. 
600.61 5    Commencement  of  proceedings. 
fiOO  620    Rules  pertaining  to  the  hearing. 
600  625     Secretary's  decision. 
600  630    .Application  for  reinstatement  of 

state  authority. 


Subpart  H— General  Provisions  for 
Domestic  Fisheries 

600.705    Relation  to  other  laws. 

600.710    Permits. 

600.715    Recordkeeping  and  reporting. 

600.720    Vessel  and  gear  identification. 

600.725    General  prohibitions. 

600.730    Facilitation  of  enforcement. 

600.735    Penalties. 

600.740    Enforcement  policy. 

600.745    Scientific  research  activity, 

exempted  fishing,  and  exempted 

educational  activity. 

Figure  1  to  Part  600 — Fishing  areas  of  the 
Northwest  Atlantic  Ocean  fisheries. 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— Oefieral 

S  600.5    Purpose  and  scope. 

(a)  This  part  contains  general 
provisions  governing  the  operation  of 
the  eight  Regional  Fishery  Management 
Councils  established  by  the  Magnuson 
Act  and  describes  the  Secretary's  role 
and  responsibilities  under  the  Act.  The 
Councils  are  institutions  created  by 
Federal  law  and  must  conform  to  the 
uniform  standards  established  by  the 
Secretary  in  this  part. 

(b)  This  part  also  governs  all  foreign 
fishing  under  the  Magnuson  Act. 
prescribes  procedures  for  the  conduct  of 
preemption  hearings  under  section 
306(b)  of  the  Magnuson  Act,  and 
collects  the  general  provisions  common 
to  all  domestic  fisheries  governed  by 
this  chapter. 

§600.10    Definitions. 

Unless  defined  otherwise  in  other 
parts  of  Chapter  VI.  the  terms  in  this 
chapter  have  the  following  meanings: 

Administrator  means  the 
Administrator  of  NOAA  (Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere)  or  a  designee. 

Advisory  group  means  a  Scientific 
and  Statistical  Committee  (SSC),  Fishing 
Industry  Advisory  Committee  (FIAC),  or 
Advisory  Panel  (AP)  established  by  a 
Council  under  the  Magnuson  Act. 

Agent,  for  the  purpose  of  foreign 
fishing  (subpart  F),  means  a  person 
appointed  and  maintained  within  the 
United  States  who  is  authorized  to 
receive  and  respond  to  any  legal  process 
issued  in  the  United  States  to  an  owner 
and/or  operator  of  a  vessel  operating 
under  a  permit  and  of  any  other  vessel 
of  that  Nation  fishing  subject  to  the 
jurisdiction  of  the  United  States.  Any 
diplomatic  official  accepting  such  an 
appointment  as  designated  agent  waives 
diplomatic  or  other  immunity  in 
connection  with  such  process. 

Aggregate  or  summary  form  means 
confidential  data  structured  in  such  a 
way  that  the  identity  of  the  submitter 
cannot  be  determined  either  from  the 


present  release  of  the  data  or  in 
combination  with  other  releases. 

Allocated  species  means  any  species 
or  species  group  allocated  to  a  foreign 
nation  under  §  600.517  for  catching  by 
vessels  of  that  Nation. 

Allocation  means  direct  and 
deliberate  distribution  of  the 
opportunity  to  participate  in  a  fishery 
among  identifiable,  discrete  user  groups 
or  individuals. 

Anadromous  species  means  species  of 
fish  that  spawn  in  fresh  or  estuarine 
waters  of  the  United  States  and  that 
migrate  to  ocean  waters. 

Assistant  Administrator  means  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  or  a  designee. 

Authorized  officer  means: 

(1)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(2)  Any  special  agent  or  fishery 
enforcement  officer  of  NMFS; 

(3)  Any  officer  designated  by  the  head 
of  any  Federal  or  state  agency  that  has 
entered  into  an  agreement  with  the ' 
Secretary  and  the  Conunandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act;  or 

(4)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (1)  of  this  definition. 

Authorized  species  means  any  species 
or  species  group  that  a  foreign  vessel  is 
authorized  to  retain  in  a  joint  venture  by 
a  permit  issued  under  Activity  Code  4 
as  described  by  §  600.501(c). 

Catch,  take,  or  harvest  includes,  but  is 
not  limited  to,  any  activity  that  results 
in  killing  any  fish  or  bringing  any  live 
fish  on  board  a  vessel. 

Center  means  one  of  the  five  NMFS 
Fisheries  Science  Centers. 

Coast  Guard  Commander  means  one 
of  the  commanding  officers  of  the  Coast 
Guard  units  specified  in  Table  1  of 
§  600.502,  or  a  designee. 

Confidential  statistics  are  those 
submitted  as  a  requirement  of  an  FMP 
and  that  reveal  the  business  or  identity 
of  the  submitter. 

Continental  shelf  fishery  resources 
means  the  species  listed  under  section 
3(4)  of  the  Magnuson  Act. 

Council  means  one  of  the  eight 
Regional  Fishery  Management  Councils 
established  by  the  Magnuson  Act. 

Data,  statistics,  and  information  are 
used  interchangeably. 

Dealer  means  the  person  who  first 
receives  fish  by  way  of  purchase,  barter, 
or  trade. 

Designated  representative  means  the 
person  appointed  by  a  foreign  nation 
and  maintained  within  the  United 
Stdtes  who  is  responsible  for 
transmitting  infonnation  to  and 
submitting  reports  from  vessels  of  that 


Nation  and  establishing  observer 
transfer  arrangements  for  vessels  in  both 
directed  and  joint  venture  activities. 

Directed  fishing,  for  the  purpose  of 
foreign  fishing  (subpart  F),  means  any 
fishing  by  the  vessels  of  a  foreign  nation 
for  allocations  of  fish  granted  that 
Nation  under  §  600.517. 

Director  means  the  Director  of  the 
Office  of  Fisheries  Conservation  and 
Management,  NMFS.  F/CM,  1315  East- 
West  Highway,  Silver  Spring,  Maryland 
20910. 

Discard  means  to  release  or  return  fish 
to  the  sea,  whether  or  not  such  fish  are 
brought  fully  on  board  a  fishing  vessel. 

Exclusive  economic  zone  (EEZ)  means 
the  zone  established  by  Presidential 
Proclamation  5030,  3  CFR  part  22,  dated 
March  10. 1983,  and  is  that  area 
adjacent  to  the  United  States  which, 
except  where  modified  to  accommodate 
international  boimdaries,  encompasses 
all  waters  fi-om  the  seaward  boundary  of 
each  of  the  coastal  states  to  a  line  on 
which  each  point  is  200  nautical  miles 
(370.40  km)  from  the  baseline  from 
which  the  territorial  sea  of  the  United 
States  is  measured. 

Exempted  educational  activity  means 
an  activity,  conducted  by  an  educational 
institution  accredited  by  a  recognized 
national  or  international  accreditation 
body,  of  limited  scope  and  duration, 
that  is  otherwise  prohibited  by  part  285 
or  chapter  VI  of  this  title,  but  that  is 
authorized  by  the  appropriate  Director 
or  Regional  Director  for  educational 
purposes. 

Exempted  or  experimental  fishing 
means  fishing  horn  a  vessel  of  the 
United  States  that  involves  activities 
otherwise  prohibited  by  part  285  or 
chapter  VI  of  this  title,  but  that  are 
authorized  under  an  exempted  fishing 
permit  (EFP).  These  regulations  refer 
exclusively  to  exempted  fishing. 
References  in  part  285  of  this  title  and 
elsewhere  in  this  chapter  to 
experimental  fishing  mean  exempted 
fishing  under  this  part. 
Fish: 

(1)  When  used  as  a  noim,  means  any 
finfish,  mollusk,  crustacean,  or  parts 
thereof,  and  all  other  forms  of  marine 
animal  and  plant  life  other  than  marine 
mammals  and  birds. 

(2)  When  used  as  a  verb,  means  to 
engage  in  "fishing,"  as  defined  below. 

Fishery  means: 

(1)  One  or  more  stocks  of  fish  that  can 
be  treated  as  a  unit  for  purposes  of 
conservation  and  management  and  that 
are  identified  on  the  basis  of  geographic, 
scientific,  technical,  recreational,  or 
economic  characteristics,  or  method  of 
catch;  or 

(2)  Any  fishing  for  such  stocks. 


Fishery  management  unit  (FMU) 
means  a  fishery  or  that  portion  of  a 
fishery  identified  in  an  FMP  relevant  to 
the  FMP's  management  objectives.  The 
choice  of  an  FMU  depends  on  the  focus 
of  the  FMP's  objectives,  and  may  be 
organized  around  biological,  geographic, 
economic  technical,  social,  or 
ecological  perspectives. 

Fishery  resource  means  any  fish,  any 
stock  of  fish,  any  species  of  fish,  and 
any  habitat  of  fish. 

Fishing,  or  to  fish  means  any  activity, 
other  than  scientific  research  conducted 
by  a  scientific  research  vessel,  that 
involves: 

(1)  The  catching,  taking,  or  harvesting 
of  fish; 

(2)  The  attempted  catching,  taking,  or 
harvesting  of  fi^; 

(3)  Any  other  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(4)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraph  (1),  (2),  or  (3)  of 
this  definition. 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  that  is  used  for, 
equipped  to  be  used  for,  or  of  a  type  that 
is  normally  used  for 

(1)  Fishing;  or 

(2)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing,  including, 
but  not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Foreign  fishing  means  fishing  by  a 
foreign  fishing  vessel. 

Foreign  fishing  vessel  (FFV)  means 
any  fishing  vessel  other  than  a  vessel  of 
the  United  States,  except  those  foreign 
vessels  engaged  in  recreational  fishing, 
as  defined  in  this  section. 

Gear  conflict  means  any  incident  at 
sea  involving  one  or  more  fishing 
vessels: 

(1)  In  which  one  fishing  vessel  or  its 
gear  comes  into  contact  with  another 
vessel  or  the  gear  of  another  vessel:  and 

(2)  That  results  in  the  loss  of.  or 
damage  to.  a  fishing  vessel,  fishing  gear, 

or  catch. 

Governing  International  Fishery 
Agreement  (GIF A)  means  an  agreement 
between  the  United  States  and  a  foreign 
nation  or  Nations  under  section  201(c) 
of  the  Magnuson  Act. 

Grants  Officer  means  the  NOAA 
official  authorized  to  sign,  on  behalf  of 
the  Government,  the  cooperative 
agreement  providing  funds  to  support 
the  Council's  operations  and  functions. 

Greenwich  mean  time  (GMT)  means 
the  local  mean  time  at  Greenwich. 
England.  All  times  in  this  part  are  GMT 
unless  otherwise  specified. 

Harass  means  to  unreasonably 
interfere  with  an  individual's  work 
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performance,  or  to  engage  in  conduct 
that  creates  an  intimidating,  hostile,  or 
offensive  environment. 

Industry  means  both  recreational  and 
commercial  fishing,  and  includes  the 
harvesting,  processing,  and  marketing 
sectors. 

International  radio  call  sign  (IBCS) 
means  the  unique  radio  identiSer 
assigned  a  vessel  by  the  appropriate 
authority  of  the  flag  state. 

Joint  venture  means  any  operation  by 
a  foreign  vessel  assisting  fishing  by  U.S. 
fishing  vessels,  including  catching, 
scouting,  processing  and/or  support.  (A 
joint  venture  generally  entails  a  foreign 
vessel  processing  fish  received  from 
U.S.  fishing  vessels  and  conducting 
associated  support  activities.) 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  as  amended  (16  U.S.C.  1801  et 
seq.),  also  known  as  MFCMA. 

Official  number  means  the 
documentation  number  issued  by  the 
USCG  or  the  certificate  number  issued 
by  a  state  or  by  the  USCG  for  an 
undocumented  vessel. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual 
aboard  and  in  charge  of  that  vessel. 

Optimum  yield  (OY)  means  the 
amount  of  fish: 

(1)  That  will  provide  the  greatest 
overall  benefit  to  the  United  States,  with 
particular  reference  to  food  production 
and  recreational  opportunities:  and 

(2)  That  is  prescrioed  as  such  on  the 
basis  of  the  maximum  sustainable  yield 
from  such  fishery,  as  modified  by  any 
relevant  economic,  social,  or  ecological 
factor. 

Owner,  with  respect  to  any  vessel, 
means: 

(1)  Any  person  who  owns  that  vessel 
in  whole  or  in  part: 

(2)  Any  charterer  of  the  vessel, 
whether  bareboat,  time,  or  voyage; 

(3)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  limited  to,  parties  to  a  management 
agreement,  operating  agreement,  or  any 
similar  agreement  that  bestows  control 
over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(4)  Any  agent  designated  as  such  by 

a  person  described  in  paragraph  (1),  (2), 
or  (3)  of  this  definition. 

Plan  Team  means  a  Coimcil  working 
group  selected  from  agencies, 
in.stitutions,  and  organizations  having  a 
role  in  the  research  and/or  management 
of  fisheries,  whose  primary  purpose  is 
to  assist  the  Council  in  the  preparation 
and/or  review  of  FMPs,  amendments, 
and  supporting  documents  for  the 
Council,  and/or  SSC  and  AP. 

Predominately  means,  with  respect  to 
fishing  in  a  fishery,  that  more  fishing  on 


a  stock  or  stocks  of  fish  covered  by  the 
FMP  occurs,  or  would  occuj  in  the 
absence  of  regulations,  within  or  beyond 
the  EEZ  than  occiu^  in  the  aggregate 
within  the  boundaries  of  all  states  off 
the  coasts  of  which  the  fishery  is 
conducted. 

Processing,  for  the  purpose  of  foreign 
fishing  (subpart  F),  means  any  operation 
by  an  FFV  to  receive  fish  from  foreign 
or  U.S.  fishing  vessels  and/or  the 
preparation  offish,  including,  but  not 
limited  to,  cleaning,  cooking,  canning, 
smoking,  salting,  drying,  or  fi«ezing, 
either  on  the  FFV's  behalf  or  to  assist 
other  foreign  or  U.S.  fishing  vessels. 

Product  recovery  rate  (PRR)  means  a 
ratio  expressed  as  a  percentage  of  the 
weight  of  processed  product  divided  by 
the  round  weight  of  fish  used  to 
produce  that  amount  of  product. 

Prohibited  species,  with  respect  to  a 
foreign  vessel,  means  any  species  of  fish 
that  that  vessel  is  not  specifically 
allocated  or  authorized  to  retain, 
including  fish  caught  or  received  in 
excess  of  any  allocation  or 
authorization. 

Recreational  fishing,  with  respect  to  a 
foreign  vessel,  means  any  fishing  from 
a  foreign  vessel  not  operated  for  profit 
and  not  operated  for  the  purpose  of 
scientific  research.  It  may  not  involve 
the  sale,  barter,  or  trade  of  part  or  all  of 
the  catch  (see  §  600.513). 

Retain,  retain  aboard,  or  retain  on 
board  means  to  fail  to  return  fish  to  the 
sea  after  a  reasonable  opportimity  to  sort 
the  catch. 

Region  mean  one  of  five  NMFS 
Regional  Offices  responsible  for 
administering  the  management  and 
development  of  marine  resources  in  the 
United  States  in  their  respective 
geographical  regions. 

Regional  Director  (RD)  means  the 
Director  of  one  of  the  five  NMFS 
Regions  described  in  Table  1  of 
§  600.502.  or  a  designee. 

Regional  Program  Officer  means  the 
NMFS  official  designated  in  the  terms 
and  conditions  of  the  grant  award 
responsible  for  monitoring, 
rscommending,  and  reviewing  any 
technical  aspects  of  the  application  for 
Federal  assistance  and  the  award. 

Round  weight  means  the  weight  of  the 
whole  fish. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

Science  and  Research  Director  means 
the  Director  of  one  of  the  five  NMFS 
Fisheries  Science  Centers  described  in 
Table  1  of  §  600.502  of  this  part,  or  a 
designee,  also  known  as  Center  Director, 

Scientific  cruise  means  the  period  of 
time  during  which  a  scientific  research 
vessel  is  operated  in  furtherance  of  a 
scientific  research  project,  beginning 


when  the  vessel  leaves  port  to  undertake 
the  project  and  ending  when  the  vessel 
completes  the  project  as  provided  for  in 
the  applicable  scientific  research  plan. 

Scientific  research  activity,  for  the 
purposes  of  this  part,  is  an  activity  in    . 
furtherance  of  a  scientific  fishery 
investigation  or  study  that  would  meet 
the  definition  of  fishing  under  the 
Magnuson  Act,  but  for  the  exemption 
applicable  to  scientific  research  activity 
conducted  from  a  scientific  research 
vessel.  ScienUfic  research  activity 
includes,  but  is  not  limited  to,  sampling, 
collecting,  observing,  or  surveying  the 
fish  or  fishery  resources  within  the  EEZ, 
at  sea,  on  board  scientific  research 
vessels,  to  increase  scientific  knowledge 
of  the  fishery  resources  or  their 
environment,  or  to  test  a  hypothesis  as 
part  of  a  planned,  directed  investigation 
or  study  conducted  according  to 
methodologies  generally  accepted  as 
appropriate  for  scientific  research.  At- 
sea  scientific  fishery  investigations 
address  one  or  more  issues  involving 
taxonomy,  biology,  physiology, 
behavior,  disease,  aging,  growth, 
mortality,  migration,  recruitment, 
distribution,  abundance,  ecology,  stock 
structure,  bycatch,  and  catch  estimation 
offish  and  shellfish  (invertebrate) 
species  considered  to  be  a  component  of 
the  fishery  resources  within  the  EEZ. 
Scientific  research  activity  does  not 
include  the  collection  and  retention  of 
fish  outside  the  scope  of  the  applicable 
research  plan,  or  the  testing  of  fishing 
gear.  Data  collection  designed  to  capture 
and  land  quantities  of  fish  or 
invertebrates  for  product  development, 
market  research,  and/or  public  display 
are  not  scientific  research  activities  and 
must  be  permitted  under  exempted 
fishing  procedures.  For  foreign  vessels, 
such  data  collection  activities  are 
considered  scientific  research  if  they  are 
carried  out  in  full  cooperation  witli  the 
United  States. 

Scientific  research  plan  means  a 
detailed,  written  formulation,  prepared 
in  advance  of  the  research,  for  the 
accomplishment  of  a  scientific  research 
project.  At  a  minimum,  a  sound 
scientific  research  plan  should  include: 

(1)  A  description  of  the  nature  and 
objectives  of  the  project,  including  the 
hypothesis  or  hypotheses  to  be  tested; 

(2)  The  experimental  design  of  the 
project,  including  a  description  of  the 
methods  to  be  used,  the  type  and  class 
of  any  vessel(s)  to  be  used,  and  a 
description  of  sampling  equipment; 

(3)  The  geographical  area(s)  in  which 
the  project  is  to  be  conducted; 

(4)  The  expected  date  of  first 
appearance  and  final  departure  of  the 
research  vessel(s)  to  be  employed,  and 


deployment  and  removal  of  equipment, 
as  appropriate; 

(5)  The  quantity  and  species  of  fish  to 
be  taken  and  their  intended  disposition, 
and,  if  significant  amounts  of  a  managed 
species  or  species  otherwise  restricted 
by  size  or  sex  are  needed,  an 
explanaUon  of  such  need; 

(6)  The  name,  address,  and  telephone/ 
telex/fax  number  of  the  sponsoring 
organization  and  its  director; 

(7)  The  name,  address,  and  telephone/ 
telex/fax  number,  and  curriculum  vitae 
of  the  person  in  charge  of  the  project 
and,  where  different,  the  person  in 
charge  of  the  research  project  on  board 
the  vessel;  and 

(8)  The  identity  of  any  vessel  (s)  to  be 
used  including,  but  not  limited  to,  the 
vessel's  name,  official  documentation 
number  and  IRCS,  home  port,  and 
name,  address,  and  telephone  number  of 
the  owner  and  master. 

Scientific  research  vessel  means  a 
vessel  owned  or  chartered  by,  and 
controlled  by,  a  foreign  government 
agency,  U.S.  Government  agency 
(including  NOAA  or  institutions 
designated  as  federally  funded  research 
and  development  centers),  U.S.  state  or 
territorial  agency,  university  (or  other 
educational  institution  accredited  by  a 
recognized  national  or  international 
accreditation  body),  international  treaty 
organization,  or  scientific  institution.  In 
order  for  a  vessel  that  is  owned  or 
chartered  and  controlled  by  a  foreign 
government  to  meet  this  definition,  the 
vessel  must  have  scientific  research  as 
its  exclusive  mission  during  the 
scientific  cruise  in  question  and  the 
vessel  operations  must  be  conducted  in 
accordance  with  a  scientific  research 
plan. 

Scouting  means  any  operation  by  a 
vessel  exploring  (on  the  behalf  of  an 
FFV  or  U.S.  fishing  vessel)  for  the 
presence  of  fish  by  visual,  acoustic,  or 
other  means  that  do  not  involve  the 
catching  of  fish. 

State  means  each  of  the  several  states, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands. 
Guam,  and  any  other  Commonwealth, 
territory,  or  possession  of  the  United 
States. 

State  employee  means  any  employee 
of  the  state  agency  responsible  for 
developing  and  monitoring  the  state's 
program  for  marine  and/or  anadromous 
fisheries. 

Statement  of  Organization,  Practices, 
and  Procedures  (SOPP)  means  a 
statement  by  each  Council  describing  its 
organization,  practices,  and  procedures 
as  required  under  section  302(fl(6)  of 
the  Magnuson  Act. 


Stock  assessment  means  the  process 
of  collecting  and  analyzing  biological 
and  statistical  information  to  determine 
the  changes  in  the  abundance  of  fishery 
stocks  in  response  to  fishing,  and,  to  the 
extent  possible,  to  predict  hiture  trends 
of  stock  abundance.  Stock  assessments 
are  based  on  resource  surveys; 
knowledge  of  the  habitat  requirements, 
life  history,  and  behavior  of  the  species; 
the  use  of  environmental  indices  to 
determine  impacts  on  stocks;  and  catch 
statistics.  Stock  assessments  are  used  as 
a  basis  to  "assess  and  specify  the 
present  and  probable  future  condition  of 
a  fishery"  (as  is  required  by  the 
Magnuson  Act),  and  are  summarized  in 
the  Stock  Assessment  and  Fishery 
Evaluation  or  similar  document. 

Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  means  a  document  or 
set  of  documents  that  provides  Councils 
with  a  summary  of  the  most  recent 
biological  condition  of  species  in  an 
FMU,  and  the  social  and  economic 
condition  of  the  recreational  and 
commercial  fishing  industries  and  the 
fish  processing  industries.  It 
summarizes,  on  a  periodic  basis,  the 
best  available  scientific  information 
concerning  the  past,  present,  and 
possible  future  condition  of  the  stocks 
and  fisheries  being  managed  under 
Federal  regulation. 

Substantially  (affects)  means,  for  the 
purpose  of  subpart  G,  with  respect  to 
whether  a  state's  action  or  omission  will 
substantially  affect  the  carrying  out  of 
an  FMP  for  a  fishery,  that  those  effects 
are  important  or  material,  or 
considerable  in  degree.  The  effects  of  a 
state's  action  or  omission  for  purposes 
of  this  definition  include  effects  upon: 

(1)  The  achievement  of  the  FMP's 
goals  or  objectives  for  the  fishery; 

(2)  The  achievement  of  OY  from  the 
fishery  on  a  continuing  basis; 

(3)  "The  attainment  of  the  national 
standards  for  fisher>'  conservation  and 
management  (as  set  forth  in  section 
301(a)  of  the  Magnuson  Act)  and 
compliance  with  other  applicable  law; 
or 

(4)  The  enforcement  of  regulations 
implementing  the  FMP. 

Support  means  any  operation  by  a 
vessel  assisting  fishing  by  foreign  or 
U.S.  vessels,  including  supplying  water, 
fuel,  provisions,  fish  processing 
equipment,  or  other  supplies  to  a  fishing 
vessel. 

Transship  means  offloading  and 
onloading  or  otherwise  transferring  fish 
or  fish  products  and/or  transporting  fish 
or  products  made  from  fish. 

U.S.  observer  or  observer  means  any 
person  serving  in  the  capacity  of  an 
observer  employed  by  N^IFS.  either 


directly  or  under  contract,  or  certified  as 
a  supplementary  observer  by  NMFS. 
Vessel  of  the  United  States  or  U.S. 
vessel  means: 

(1)  Any  vessel  documented  under 
chapter  121  of  title  46,  United  States 
Code: 

(2)  Any  vessel  numbered  under 
chapter  123  of  title  46,  United  States 
Code,  and  measuring  less  than  5  net 
tons; 

(3)  Any  vessel  numbered  under 
chapter  123  of  title  46,  United  States 
Code,  and  used  exclusively  for  pleasure; 
or 

(4)  Any  vessel  not  equipped  with 
propulsion  machinery  of  any  kind  and 
used  exclusively  for  pleasure. 

1600.15    Ottier  acronyms. 

(a)  Fishery  management  terms: 

(1)  ABC — acceptable  biological  catch 

(2)  DAH — estimated  domestic  annual 

harvest 

(3)  DAP— estimated  domestic  armual  * 

processing 

(4)  EIS — environmental  impact 

statement 

(5)  EY — equilibrium  yield 

(6)  FMP — fishery  management  plan 

(7)  JVP — joint  venture  processing 

(8)  MSY — maximum  sustainable  yield 

(9)  PMP— preliminary  FMP 

(10)  TAC— total  allowable  catch 

(11)  TALFF— total  allowable  level  of 
foreign  fishing 

(b)  Legislation: 

(1)  APA — Administrative  Procedure  Act 

(2)  CZMA — Coastal  Zone  Management 

Act 

(3)  ESA — Endangered  Species  Act 

(4)  FACA — Federal  Ad\'isor>  Committee 

Act 

(5)  FOLA — Free^iom  of  Information  .\cX 

(6)  FLSA — Fair  Labor  Standards  Act 

(7)  MFCMA — Magnuson  Fishery 

Conservation  and  Management  Act 

(8)  MMP A— Marine  Mammal  Protection 

Act 

(9)  MPRSA— Marine  Protection, 

Research,  and  Sanctuaries  Act 

(10)  NEPA — National  Environmental 
Policv  Act 

(ll)PA— Privacy  Act 

(12)  PRA— Paperwork  Reduction  Act 

(13)  RF A— Regulatory  Flexibility  Act 

(c)  Federal  agencies: 

(1)  CEQ — Council  on  Environmental 

Quality 

(2)  DOC — Department  of  Commerce 

(3)  DOl — Department  of  the  Interior 

(4)  DOS— Department  of  State 

(5)  EPA — Environmental  Protection 

Agencv 

(6)  FWS— Fish  and  Wildlife  Service 

(7)  GSA — General  Services 

Administration 

(8)  NMFS — National  I^rine  Fisheries 

Service 
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(9)  NOAA — National  Oceanic  and 

Atmospheric  Administration 

(10)  0MB — Office  of  Management  and 
Budget 

(11)  0PM— Office  of  Personnel 
Management 

(12)  SBA— Small  Business 
Administration 

(13)  USCG— United  States  Coast  Guard 

Subpart  B — Regional  Fishery 
Management  Councils 

1600.109    Inttrcouneil  boundartes. 

(a)  New  England  and  Mid-Atlantic 

■  Councils.  The  boundary  begins  at  the 
intersection  point  of  Connecticut,  Rhode 
Island,  and  New  York  at  41'18'16.249" 
N.  let.  and  71*54'28.477"  W.  long,  and 
proceeds  south  37''22'32.75"  East  to  the 
point  of  intersection  with  the  outward 
boundary  of  the  EEZ  as  specified  in  the 
Magnuson  Act. 

(b)  Mid-Atlantic  and  South  Atlantic 
CoOncils.  The  boundary  begins  at  the 
seaward  boundary  between  the  States  of 
Virginia  and  North  Carolina,  and 
proceeds  due  east  to  the  point  of 
intersection  with  the  outward  boundary 
of  the  EEZ  as  s{>ecified  in  the  Magnuson 
Act. 

(c)  South  Atlantic  and  Gulf  of  Mexico 
Councils.  The  boundary  coincides  with 
the  line  of  demarcation  between  the 
Atlantic  Ocean  and  the  Gulf  of  Mexico, 
which  begins  at  the  intersection  of  the 
outer  boundary  of  the  EEZ.  as  specified 
in  the  Magnuson  Act,  and  83°00'  W. 
long.,  proceeds  northward  along  that 
meridian  to  24*35'  N.  lat.,  (near  the  Dry 
Tortugas  Islands),  thence  eastward  along 
that  parallel,  through  Rebecca  Shoal  and 
the  Quicksand  Shoal,  to  the  Marquesas 
Keys,  and  then  through  the  Florida  Keys 
to  the  mainland  at  the  eastern  end  of 
Florida  Bay,  the  line  so  running  that  the 
narrow  waters  within  the  Dry  Tortugas 
Islands,  the  Marquesas  Keys  and  the 
Florida  Keys,  and  between  the  Florida 
Keys  and  the  mainland,  are  within  the 
Gulf  of  Mexico. 

S  600. 110    Intareouncll  nsheiles. 

If  any  fishery  extends  beyond  the 
geographical  area  of  authority  of  any 
one  Council,  the  Secretary  may — 

(a)  Designate  a  single  Council  to 
prepare  the  FMP  for  such  fishery  and 
any  amendments  to  such  FMP.  in 
consultation  with  the  other  Councils 
concerned;  or 

(b)  Require  that  the  FMP  and  any 
amendments  be  prepared  jointly  by  all 
the  Councils  concerned. 

(1)  A  jointly  prepared  FMP  or 
amendment  must  be  adopted  by  a 
majority  of  the  voting  members,  present 
and  voting,  of  each  particip)ating 
Council.  Different  conservation  and 


management  measures  may  be 
developed  for  specific  geographic  areas, 
but  the  FMP  should  address  the  entire 
geographic  range  of  the  stock(s). 

(2)  In  the  case  of  joint  FMP  or 
amendment  preparation,  one  Council 
will  be  designated  as  the 
"administrative  lead."  The 
"administrative  lead"  Council  is 
responsible  for  the  preparation  of  the 
FMP  or  any  amendments  and  other 
required  documents  for  submission  to 
the  Secretary. 

(3)  None  of  the  Councils  involved  in 
joint  preparation  may  withdraw  without 
Secretarial  approval.  If  Councils  cannot 
agree  on  approach  or  management 
measures  within  a  reasonable  period  of 
time,  the  Secretary  may  designate-a 
single  Council  to  prepare  the  FMP  or 
may  issue  the  FMP  under  Secretarial 
authority. 

§600.115    Statoment of organlistlon, 
practlcea,  and  procedure*  (SOPP). 

(a)  Councils  are  required  to  publish 
and  make  available  to  the  public  a  SOPP 
in  accordance  with  such  uniform 
standards  as  are  prescribed  by  the 
Secretary  (section  302(f)(6))  of  the 
Magnuson  Act.  The  purpose  of  the 
SOPP  is  to  inform  the  public  how  the 
Council  operates  within  the  framework 
of  the  Secretary's  uniform  standards. 

(b)  Amendments  to  current  SOPPs 
must  be  consistent  with  the  guidelines 
in  this  section  and  the  terms  and 
conditions  of  the  cooperative  agreement, 
the  statutory  requirements  of  the 
Magnuson  Act  and  other  applicable  law. 
Upon  approval  of  a  Council's.  SOPP 
amendment  by  the  Secretary,  a  Notice  of 
Availability  will  be  published  in  the 
Federal  Register,  including  an  address 
where  the  public  may  write  to  request 
copies. 

(c)  Councils  may  deviate,  where 
lawful,  from  the  guidelines  with 
appropriate  supporting  rationale,  and 
Secretarial  approval  of  each  amendment 
to  a  SOPP  would  constitute  approval  of 
any  such  deviations  for  that  particular 
Council. 

§  600. 1 20    Employment  practices. 

Council  members  (except  for  Federal 
Government  officials)  and  staff  are  not 
Federal  employees  subject  to  OPM 
regulations.  Council  staffing  practices 
are  set  forth  in  each  Council's  SOPP. 

S  600. 1 25    Budgeting,  funding,  and 
accounting. 

Each  Council's  activities  are  governed 
by  0MB  Circular  A-110  (Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-Profit  Organizations),  0MB 


Circular  A-122  (Cost  Principles  for  Non- 
Profit  Organizations).  15  CFR  Part  29b 
(Audit  Requirements  for  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Organizations),  and  the  terms  and 
conditions  of  the  cooperative  agreement. 

fOOaiM    Protection  of  contMentieUty  of 
statlattcs. 

Each  Council  must  establish 
appropriate  procedures  for  ensuring  the 
confidentiality  of  the  statistics  that  may 
be  submitted  to  it  by  Federal  or  state 
authorities  and  may  be  voluntarily 
submitted  to  it  by  private  persons, 
including,  but  not  limited  to: 

(a)  Procedures  for  the  restriction  of 
Council  member,  employee,  or  advisory 
group  access  and  the  prevention  of 
conflicts  of  interest,  except  that  such 
procedures  must  be  consistent  with 
procedures  of  the  Secretary;  and 

(b)  In  the  case  of  statistics  submitted 
to  the  Council  by  a  state,  the 
confidentiality  laws  and  regulations  of 
that  state. 

Subpart  C— CouncH  Mambarahip 

S  600.206    Principal  stale  offlciels  end  titeir 


(a)  Only  a  full-time  state  employee  of 
the  state  agency  responsible  for  marine 
and/or  anadromous  fisheries  shall  be 
designated  by  a  constituent  state 
Governor  as  the  principal  state  official 
for  purposes  of  section  302(b)  of  the 
Magnuson  Act.  New  or  revised 
designations  by  state  Governors  of 
principal  state  officials,  and  new  or 
revised  designations  by  principal  state 
officials  of  their  designees(s),  must  be 
delivered  in  writing  to  the  appropriate 
NMFS  Regional  Director  at  least  48 
hours  before  the  individual  may  vote  on 
any  issue  before  the  Council.  Written 
designation(s)  must  indicate  the 
employment  status  of  each  principal 
state  official  and  that  of  his/her 
designee(s);  how  the  official  or  designee 
is  employed  by  the  state  fisheries 
agency;  where  each  individual  is 
employed  (business  address  and 
telephone  number);  and  whether  the 
official's  full  salary  is  paid  by  the  state. 

(b)  A  principal  state  official  may  name 
his/her  designee(s)  to  act  on  his/her 
behalf  at  Coimcil  meetings.  Individuals 
designated  to  serve  as  designees  of  a 
principal  state  official  on  a  Council, 
pursuant  to  section  302(b)(1)(A)  of  the 
Magnuson  Act,  must  be  subordinates  of 
the  principal  state  official  involved  in 
the  development  of  fisheries 
management  policies  for  that  state. 

§  600.210    Terms  of  Council  members. 

(a)  Voting  members  (other  than 
principal  state  officials,  the  Regional 
Directors,  or  their  designees)  are 


appointed  for  a  term  of  3  years  and, 
except  as  discussed  below,  may  be 
reappointed.  A  voting  member's  Council 
service  during  any  portion  of  a  3-year 
term  of  office  (i.e.,  1  day  or  more)  will 
be  counted  as  service  for  the  entire  3- 
year  term  of  office.  In  addition,  an 
individual  appointed  to  fill  a  vacancy 
occurring  prior  to  the  expiration  of  any 
term  of  office  will  be  appointed  for  the 
remainder  of  that  term,  and  that  member 
will  be  considered  to  have  served  the 
entire  term  when  the  remainder  of  that 
term  is  completed. 

Cb)  The  anniversary  date  for 
measuring  terms  of  membership  is 
August  11.  The  Secretary  may  designate 
a  term  of  appointment  shorter  than  3 
years,  if  necessary,  to  provide  for 
balanced  expiration  of  terms  of  office. 
Members  may  not  serve  more  than  three 
consecutive  terms. 

(c)  A  member  appointed  after  January 
1, 1986,  who  has  completed  three 
consecutive  terms  vkrill  not  be  eligible 
for  appointment  to  another  term  on  any 
Council  until  one  year  has  elapsed  since 
the  last  day  of  that  member's  service. 

§600.215    Appointments. 

The  following  procedures  govern  the 
nomination  and  appointment  of  Council 
members. 

(a)  Each  year,  terms  of  approximately 
one-third  of  the  appointed  members  of 
each  Council  expire.  New  members  will 
be  appointed,  or  seated  members  will  be 
reappointed  to  another  term,  by  the 
Secretary  to  fill  the  seats  being  vacated. 
The  Secretary  will  select  the  appointees 
from  lists  of  nominees  submitted  by 
March  15  of  each  year  by  the  Governors 
of  the  constituent  states  that  are  eligible 
to  nominate  candidates  for  that  vacancy. 
When  an  appointed  member  vacates 
his/her  seat  prior  to  the  expiration  of 
his/her  tenn,  the  Secretary  will  fill  the 
vacancy  for  the  remainder  of  the  term  by 
selecting  from  among  the  nominees 
submitted  by  the  responsible 
Govemor(s). 

(b)  A  Governor  must  submit  the 
names  of  at  least  three  qualified 
nominees  for  each  applicable  vacancy. 

(c)  Governors  are  responsible  for 
ensuring  that  persons  nominated  for 
appointment  meet  the  qualification 
requirements  of  the  Magnuson  Act.  A 
Governor  must  provide  a  statement 
explaining  how  each  of  his  or  her 
nominees  meets  the  qualification 
requirements,  and  must  provide 
appropriate  documentation  to  the 
Secretary  that  each  nomination  was 
made  in  consultation  with  commercial 
and  recreational  fishing  interests  of  that 
state,  and  that  each  nominee  is 
knowledgeable  anu  experienced,  by 
reason  of  his  or  her  occupational  or 


other  experience,  scientific  expertise,  or 
training,  in  one  or  more  of  the  following 
ways  related  to  the  fishery  resources  of 
the  geographical  area  of  concern  to  the 
Council: 

(1)  Commercial  fishing  or  the 
processing  or  marketing  of  fish,  fish 
products,  or  fishing  equipment; 

(2)  Fishing  for  pleasure,  relaxation,  or 
consumption,  or  experience  in  any 
business  supporting  fishing; 

(3)  Leadership  in  a  state,  regional,  or 
national  organization  whose  members 
participate  in  a  fishery  in  the  Council's 
area  of  authority; 

(4)  The  management  and  conservation 
of  natural  resources,  including  related 
interactions  with  industry,  government 
bodies,  academic  institutions,  and 
public  agencies.  This  includes 
experience  serving  as  a  member  of  a 
Council,  AP,  SSC,  or  FIAC; 

(5)  Representing  consumers  of  fish  or 
fish  produas  through  participation  in 
local,  state,  or  national  organizations,  or 
performing  other  activities  specifically 
related  to  the  education  or  protection  of 
consumers  of  marine  resources;  and 

(6)  Teaching,  journalism,  writing, 
consulting,  legal  practice,  or  researching 
matters  related  to  fisheries,  fishery 
management,  and  marine  resource 
conservation. 

(d)  To  assist  in  identifying  necessary 
qualifications,  each  nominee  must 
fiimish  to  the  appropriate  Governor's 
office  a  current  resume,  or  equivalent, 
describing  career  historj' — with 
particular  attention  to  experience 
related  to  the  above  criteria.  Nominees 
may  provide  such  information  in  any 
format  they  wish.  Career  and 
educational  history  infonnation  sent  to 
the  Governors  should  also  be  sent  to  the 
NMFS  Office  of  Fisheries  Conservation 
and  Management. 

(e)  The  Secretary  will  review  each  list 
submitted  by  a  Governor  to  ascertain  if 
the  individuals  on  the  list  are  qualified 
for  the  vacancy  on  the  basis  of  the 
criteria  prescribed  in  paragraph  (c)  of 
this  section.  If  the  Secretary  determines 
that  any  nominee  is  not  qualified,  the 
Secretary  will  notify  the  appropriate 
Governor  of  that  determination.  The 
Governor  shall  then  submit  a  revised  list 
or  resubmit  the  original  list  with  an 
additional  explanation  of  the 
qualifications  of  the  nominee  in 
question.  The  Secretary  reserves  the 
right  to  determine  whether  nominees 
are  qualified. 

(f)  There  are  tv\'o  categories  of  seats  to 
which  voting  members  are  appointed: 
"obligatory"  and  "at-large." 

(1)  Each  constituent  state  is  entitled  to 
one  seat  on  the  Council  on  which  it  is 
a  member,  except  that  Alaska  is  entitled 
to  five  seats  and  Washington  is  entitled 


to  two  seats  on  the  North  Pacific  Fishery 
Management  Council.  When  the  term  of 
a  state's  obligatory  member  is  expiring, 
or  that  seat  t)ecomes  vacant  before  the 
expiration  of  its  term,  the  Governor  of 
that  state  must  submit  the  names  of  at 
least  three  quaUfied  individuals  to  fill 
that  seat.  In  order  to  fill  a  state's 
obligatory  seat,  the  Secretary  may  select 
from  any  of  the  nominees  for  such 
obligatory  seat  and  from  the  nominees 
for  any  at-large  seat  submitted  by  the 
Governor  of  that  state.  If  a  Governor  fails 
to  provide  a  list  of  at  least  three 
qualified  nominees  for  a  seat  obligated 
to  that  Governor's  state,  then  the  state's 
obligatory  seat  will  remain  vacant  until 
three  qualified  nominees  are  submitted 
by  the  Governor  and  acted  upon  by  the 
Secretary. 

(2)  Prior  to  submitting  nominees  for 
appointment  to  a  Council,  a  constituent 
state  Governor  must  determine  if  each  of 
his  or  her  nominees  is  a  resident  of  that 
constituent  state.  A  State  Governor  may 
not  nominate  a  non-resident  of  that  state 
for  appointment  to  a  Council  seat 
obligated  to  that  state.  If,  at  any  time 
during  a  term,  an  appointee  to  an 
obligatory  seat  changes  residency  to 
another  state  that  is  not  a  constituent 
state  of  that  Council,  the  member  may 
no  longer  vote  as  a  representative  of  that 
state  and  must  resign  from  that 
obligated  seat.  For  purposes  of  this 
paragraph  (0(2),  a  state  resident  is  an 
individual  who  maintains  his/her 
principal  residence  within  that 
constituent  state  and.  if  applicable,  pays 
income  taxes  to  that  state  and/or  to 
another  appropriate  jurisdiction  within 
that  state. 

(g)  When  the  term  of  an  at-large 
member  is  expiring,  or  that  seat 
becomes  vacant  before  the  expiration  of 
a  term,  the  Governors  of  all  constituent 
states  of  that  Council  must  each  submit 
the  names  of  at  least  three  qualified 
indiv  iduals  to  fill  that  seat. 

(1)  In  order  to  fill  an  at-large  seat,  the 
Secretary'  may  select  a  nominee  tnr  that 
seat  submitted  by  any  Governor  of  a 
constituent  state.  When  the  terms  of 
both  an  obligatory  member  and  an  at- 
large  member  expire  concurrently .  the 
Governor  of  the  state  holding  the 
expiring  obligatory  seat  may  indicate 
that  the  nominees  who  were  not 
selected  tor  appointment  to  the 
obligatory  seat  may  be  considered  for 
appointment  to  an  at-large  seat, 
provided  that  the  resulting  total  number 
of  nominees  submitted  by  that  Governor 
for  the  expinng  at-large  seat  is  no  fewer 
than  three. 

(2)  If  a  Governor  fails  to  submit  a  list 
of  three  qualified  nominees  for  an 
available  at-large  seat  within  the  tune 
allotted,  then  a  new  at-large  member 
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will  be  appointed  from  lists  of  qualified 
nominees  submitted  by  Governors  of 
other  constituent  states. 

(3)  If  a  Governor  chooses  to  submit 
nominations  for  one  or  more  vacant  at- 
large  seats  on  a  Council,  he/she  must 
submit  lists  such  that  at  least  three 
different  nominees  will  be  available  to 
be  considered  for  each  vacant  seat. 

(4)  In  filling  expiring  at-large  seats, 
the  Secretary  will  consider  only 
complete  slates  of  nominees  submitted 
by  the  Governors  of  the  Council's 
constituent  states.  If  nominations  are 
requested  to  fill  more  than  one  at-large 
seat  and  a  Governor  elects  to  nominate 
a  total  of  four  candidates,  i.e.,  a  slate  of 
three  candidates  for  one  seat  and  one  for 
the  other(s).  the  set  of  three  candidates 
will  be  considered  only  for  the  first  seat, 
but  the  two  candidates  who  were  not 
selected  will  not  be  considered  for  the 
other(s).  In  this  case,  the  only 
candidates  considered  for  the  other 
seat(s)  would  be  derived  from  the  slates 
offered  by  the  Governors  of  the  other 
states  that  included  three  different 
qualified  candidates,  i.e.,  candidates 
who  were  not  considered  for  one  of  the 
other  seats. 

(5)  Governors  may  nominate  residents 
of  another  constituent  state  of  a  Council 
for  appointment  to  an  at-large  seat  on 
that  Council. 

(6)  The  Secretary  must,  to  the  extent 
practicable,  ensure  a  fair  and  balanced 
apportionment,  on  a  rotating  or  other 
basis,  of  the  active  participants  (or  their 
representatives)  in  the  commercial  and 
recreational  fisheries  in  the  Council's 
area  of  authority.  Further,  the  Secretary 
must  take  action  to  epsure.  to  the  extent 
practicable,  that  those  persons 
dependent  for  their  livelihood  upon  the 
fisheries  in  the  Council's  area  of 
authority  are  fairly  represented  as  voting 
members. 

§600.220    Oatti  Of  Office. 

Each  member  appointed  to  a  Council 
must  take  an  oath  of  office. 

§  600.225    Rules  of  conduct 

(a)  Council  members,  as  Federal  office 
holders,  and  Council  employees  are 
subject  to  most  Federal  criminal  statutes 
covering  bribery,  conflict-of-interest, 
disclosure  of  confidential  information, 
and  lobbying  with  appropriated  funds. 

(b)  The  Councils  are  responsible  for 
maintaining  high  standards  of  ethical 
conduct  among  themselves,  their  staffs, 
and  their  advisory  groups.  In  addition  to 
abiding  by  the  applicable  Federal 
conflict  of  interest  statutes,  both 
members  and  employees  of  the  Councils 
must  comply  with  the  following 
standards  of  conduct. 


(1)  No  employee  of  a  Council  may  use 
his  or  her  official  authority  or  influence 
derived  from  his  or  her  position  with 
the  Council  for  the  purpose  of 
interfering  with  or  affecting  the  resuh  of 
an  election  to  or  a  nomination  for  any 
national,  state,  county,  or  municipal 
elective  office. 

(2)  No  employee  of  a  Council  may  be 
deprived  of  employment,  position, 
work,  compensation,  or  benefit 
provided  for  or  made  possible  by  the 
Magnuson  Act  on  account  of  any 
poUtical  activity  or  lack  of  such  activity 
in  support  of  or  in  opposition  to  any 
candidate  or  any  political  party  in  any 
national,  state,  county,  or  municipal 
election,  or  on  account  of  his  or  her 
poHtical  affiliation. 

(3)  No  Council  member  or  employee 
may  pay,  offer,  promise,  solicit,  or 
receive  from  any  person,  firm,  or 
corporation  a  contribution  of  money  or 
anything  of  value  in  consideration  of 
either  support  or  the  use  of  influence  or 
the  promise  of  support  or  influence  in 
obtaining  for  any  person  any  appointive 
office,  place,  or  employment  under  the 
Council. 

(4)  No  employee  of  a  Council  may 
have  a  direct  or  indirect  financial 
interest  that  conflicts  with  the  fair  and 
impartial  conduct  of  his  or  her  Council 
duties.  However,  an  Executive  Director 
may  retain  a  financial  interest  in 
harvesting,  processing  or  marketing 
activities,  and  participate  in  matters  of 
general  public  concern  on  the  Council 
that  might  affect  that  interest,  if  that 
interest  has  been  disclosed  in  a  report 
filed  under  §600.230. 

(5)  No  Council  member,  employ^  of 
a  Council,  or  member  of  a  Council 
advisory  group  may  use  or  allow  the 
use.  for  other  than  official  purposes,  of 
information  obtained  through  or  in 
connection  with  his  or  her  Council 
employment  that  has  not  been  made 
available  to  the  general  public. 

(6)  No  Council  member  or  employee 
of  the  Council  may  engage  in  criminal, 
infamous,  dishonest,  notoriously 
immoral,  or  disgraceful  conduct. 

-   (7)  No  Council  member  or  employee 
of  the  Council  may  use  Council  property 
on  other  than  official  business.  Such 
property  must  be  protected  and 
preserved  from  improper  or  deleterious 
operation  or  use. 

(8)  No  Council  member  may 
participate — 

(i)  Personally  and  substantially  as  a 
member  through  decision,  approval, 
disapproval,  recommendation,  the 
rendering  of  advice,  investigation,  or 
otherwise  in  a  particular  matter 
primarily  of  individual  concern,  such  as 
a  contract,  in  which  he  or  she  has  a 
financial  interest;  or 


(ii)  In  any  matter  of  general  public 
concern  that  is  likely  to  have  a  direct 
and  predictable  effect  on  a  member's 
financial  interest,  unless  that  interest  is 
in  harvesting,  processing,  or  marketing 
activities  and  has  been  disclosed  in  a 
report  filed  under  §  600.230.  For 
purposes  of  this  section,  the  member's 
financial  interest  includes  that  of  the 
member's  spouse;  minor  child;  partner; 
organization  in  which  the  member  is 
serving  as  officer,  director,  trustee, 
partner  or  employee;  or  any  person  or 
organization  with  whom  the  member  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment. 

§600.230    Removal. 

The  Secretary  may  remove  for  cause 
any  Secretarially  appointed  member  of 
a  Council  in  accordance  with  section 
302(b)(5)  of  the  Magnuson  Act,  wherein 
the  Council  concerned  first  recommends 
removal  of  that  member  by  not  less  than 
two-thirds  of  the  voting  members.  A 
recommendation  of  a  Council  to  remove 
a  member  must  be  made  in  writing  to 
the  Secretary  and  accompanied  by  a 
statement  of  the  reasons  upon  which  the 
recommendation  is  based. 

§600.235    Financial  disclosura. 

(a)  The  Magnuson  Act  requires  the 
disclosure  by  each  Council  nominee, 
voting  member  appointed  to  the  Council 
by  the  Secretary,  and  Executive 
Director,  of  any  financial  interest  of  the 
reporting  individual  in  any  harvesting, 
processing,  or  marketing  activity  that  is 
being,  or  will  be,  undertaken  within  any 
fishery  under  the  authority  of  the 
individual's  Council,  and  of  any  such 
financial  interest  of  the  reporting 
individual's  spouse,  minor  child, 
partner,  or  any  organization  (other  than 
the  Council)  in  which  that  individual  is 
serving  as  an  officer,  director,  trustee, 
partner,  or  employee.  The  information 
required  to  be  reported  must  be 
disclosed  on  NOAA  Form  88-195, 
"Statement  of  Financial  Interests  for  Use 
by  Voting  Members,  Nominees,  and 
Executive  Directors  of  Regional  Fishery 
Management  Councils"  (Financial 
Interest  Form),  or  such  other  form  as  the 
Secretary  may  prescribe.  The  report 
must  be  filed  by  each  nominee  for 
Secretarial  appointment  with  the 
Assistant  Administrator  by  April  15  or, 
if  nominated  after  March  15, 1  month 
after  nomination  by  the  Governor.  A 
seated  voting  member  appointed  by  the 
Secretary,  or  an  Executive  Director, 
must  file  a  Financial  Interest  Form 
within  45  days  of  taking  office;  must 
update  his/her  statement  within  30  days 
of  acquiring  any  such  financial  interest, 
or  of  substantially  changing  a  financial 
interest;  and  must  update  his/her 


statement  annually  and  file  that  update 
by  February  1  of  each  year  with  the 
Executive  Director  of  the  appropriate 
Council,  and  concurrently  provide 
copies  of  such  documents  to  the  NMFS 
Regional  Director  for  the  geographic 
area  concerned.  The  completed 
Financial  Interest  Forms  will  be  kept  on 
file,  and  made  available  for  public 
inspection  at  reasonable  hours  at  the 
Council  oHices.  In  addition,  the 
statements  will  be  made  available  at 
each  public  Council  meeting  or  hearing. 

(b)  The  provisions  of  18  U.S.C.  208  do 
not  apply  to  an  individual  who  has  filed 
a  financial  report  under  this  section 
regarding  an  interest  that  has  been 
reported, 

(c)  By  February  1  of  each  year, 
Councils  must  forward  copies  of  the 
completed  disclosure  ft-om  each  current 
Council  member  and  Executive  Director 
to  the  Director.  Office  of  Fisheries 
Conservation  and  Management,  NMFS. 
Councils  must  also  include  any  updates 
in  disclosures,  as  well  as  revisions 
required  for  changes  of  interests. 

(d)  Councils  must  retain  the 
disclosure  forms  for  each  member  for  at 
least  5  years  after  the  expiration  of  that 
member's  last  term. 

§  600.240    Security  assurances. 

(a)  DOC/OS  will  issue  security 
assurances  to  Council  nominees  and 
members  following  completion  of 
background  checks.  Security  assurances 
will  be  valid  for  5  years  from  the  date 
of  issuance.  A  security  assurance  will 
not  entitle  the  member  to  access 
classified  data.  In  instances  in  which 
Council  members  may  need  to  discuss, 
at  closed  meetings,  materials  classified 
for  national  security  purposes,  the 
agency  or  individual  (e.g.,  DOS,  USCG) 
providing  such  classified  information 
will  be  responsible  for  ensuring  that 
Council  members  and  other  attendees 
have  the  appropriate  security 
clearances. 

(b)  Each  nominee  to  a  Council  is 
required  to  complete  a  Certification  of 
Status  form  ("form").  All  nominees 
must  certify,  pursuant  to  the  Foreign 
Agents  Registration  Act  oLl938, 
whether  they  serve  as  an  agent  of  a 
foreign  principal.  Each  nominee  must 
certify,  date,  sign,  and  return  the  form 
with  his/her  completed  nomination  kit. 
Nominees  will  not  be  considered  for 
appointment  to  a  Council  if  they  have 
not  filed  this  form.  Any  nominee  who 
currently  is  an  agent  of  a  foreign 
principal  will  not  be  eligible  for 
appointment  to  a  Council,  and  therefore 
should  not  be  nominated  by  a  Governor 
for  appointment. 


§  600.245    Council  member  compensation. 

(a)  The  obligatory  and  at-large  voting 
members  of  each  Council  appointed 
under  section  302(b)(1)(C)  of  the 
Magnuson  Act  who  are  not  employed  by 
the  Federal  Government  or  any  state  or 
local  government  (i.e..  any  member  who' 
does  not  receive  compensation  from  any 
such  government  for  the  period  when 
performing  duties  as  a  Council  member) 
shall  receive  compensation  at  1.2  times 
the  daily  rate  for  a  GS-15  (Step  1)  of  the 
General  Schedule  (without  locality  pay) 
when  engaged  in  actual  performance  of 
duties  as  assigned  by  the  Chair  of  the 
Council.  Actual  performance  of  duties, 
for  the  purposes  of  com(>ensation,  may 
include  travel  time. 

(b)  All  voting  Council  members  whose 
eligibility  for  compensation  has  been 
established  in  accordance  with  NOAA 
guidelines  will  be  paid  through  the 
cooperative  agreement  as  a  direct  line 
item  on  a  contractual  basis  without 
deductions  being  made  for  Social 
Security  or  Federal  and  state  income 
taxes.  A  report  of  compensation  will  bie 
furnished  each  year  by  the  member's 
Council  to  the  proper  Regional  Program 
Officer,  as  required  by  the  Internal 
Revenue  Service.  Suclrcompensation 
may  be  paid  on  a  full  day's  basis, 
whether  in  excess  of  8  hours  a  day  or 
less  than  8  hours  a  day.  The  time  is 
compensable  where  the  individual 
member  is  required  to  expend  a 
significant  private  efi'ort  that 
substantially  disrupts  the  daily  routine 
to  the  extent  that  a  work  day  is  lost  to 
the  member.  "Homework"  time  in 
preparation  for  formal  Council  meetings 
is  not  compensable. 

(c)  Non-government  Council  members 
receive  compensation  for: 

(1)  Days  spent  in  actual  attendance  at 
a  meeting  of  the  Council  or  jointly  with 
another  Council. 

(2)  Travel  on  the  day  preceding  or 
following  a  scheduled  meeting  that 
precluded  the  member  from  conducting 
his  nonnal  business  on  the  day  in 
question. 

(3)  Meetings  of  standing  committees 
of  the  Council  if  approved  in  advance 
by  the  Chair. 

(4)  Individual  member  meeting  with 
scientific  and  technical  advisors,  when 
approved  in  advance  by  the  Chair  and 

a  substantial  portion  of  any  day  is  spent 
at  the  meeting. 

(5)  Conducting  or  attending  hearings, 
when  authorized  in  advance  by  the 
Chair 

(6)  Other  meetings  involving  Council 
business  when  approved  in  advance  by 
the  Chair. 

(d)  The  Executive  Director  of  each 
Council  must  submit  to  the  appropriate 
Regional  Office  annually  a  report. 


approved  by  the  Council  Chair,  of 
Council  member  compensation 
authorized.  This  report  shall  identify, 
for  each  member,  amount  paid,  dates, 
and  location  and  purpose  of  meetings 
attended. 

Subpart  D— National  Standards 

§600.305    Qenwal. 

(a)  Purpose — (1)  This  subpart 
establishes  guidelines,  based  £>n  the 
national  standards,  to  assist  in  the 
development  and  review  of  FMPs. 
amendinents,  and  regulations  prepared 
by  the  Councils  and  the  Secretar>-. 

(2)  In  developing  FMPs,  the  Councils 
have  the  initial  authority  to  ascertain 
factual  circumstances,  to  establish 
management  objectives,  and  to  propose 
management  measures  that  will  achieve 
the  objectives.  The  Secretary  will 
determine  whether  the  proposed 
management  objectives  and  measures 
are  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
law.  The  Secretary  has  an  obligation 
under  section  301(b)  of  the  Magnuson 
Act  to  inform  the  Councils  of  the 
Secretary's  interpretation  of  the  national 
standards  so  that  they  will  have  an 
understanding  of  the  basis  on  which 
FMPs  will  be  reviewed. 

(3)  The  national  standards  are 
statutor)-  principles  that  must  be 
followed  in  any  FMP.  The  guidelines 
summarize  Secretarial  interpretations 
that  have  been,  and  will  be.  applied 
under  these  principles.  The  guidelines 
are  intended  as  aids  to  decisionmaking: 
FMPs  formulated  according  to  the 
guidelines  will  have  a  better  chance  for 
expeditious  Secretarial  re\iew, 
approval,  and  implementation.  FMPs 
that  are  in  substantial  compliance  wiili 
the  guidelines,  the  Magnuson  Act.  and 
other  applicable  law  must  be  approved. 

(b)  Fishery-  management  objectives.  (1) 
Eacli  FMP.  whether  prepared  by  a 
Council  or  by  the  Secretary,  should 
identify  what  the  FMP  is  designed  to 
accomplish,  i.e.,  the  management 
objectives  to  be  attained  in  regulating 
the  fishen,-  under  consideration.  In 
establishing  obiectives.  Councils 
balance  biological  constraints  with 
human  needs,  reconcile  present  and 
future  costs  and  benefits,  and  integrate 
the  diversity  of  public  and  privatt- 
interests.  K objectives  are  in  conriiCt. 
priorities  should  be  established  among 
them. 

(2)  How  objectives  are  defined  is 
important  to  the  management  pror^ss 
Objectives  should  address  the  problems 
of  a  particular  fishery.  The  obiectives 
should  be  clearly  stated,  practicably 
attainable,  framed  in  terms  of  definable 
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events  and  measurable  benefits,  and 
based  upon  a  comprehensive  rather  than 
a  fragmentary  approach  to  the  problems 
addressed.  An  FMP  should  make  a  clear 
distinction  between  objectives  and  the 
management  measures  chosen  to 
achieve  them.  The  objectives  of  each 
FMP  provide  the  context  within  which 
the  Secretary  will  judge  the  consistency 
of  an  FMP's  conservation  and 
management  measures  with  the  national 
standards. 

(c)  Word  usage.  The  word  usage  refers 
to  all  regulations  in  this  subpart. 

(1)  Must  is  used,  instead  of  "shall",  to 
denote  an  obligation  to  act;  it  is  used 
primarily  when  referring  to 
requirements  of  the  Magnuson  Act,  the 
logical  extension  thereof,  or  of  other 
applicable  law. 

(2)  Shall  is  used  only  when  quoting 
statutory  language  directly,  to  avoid 
confusion  with  the  fiiture  tense. 

(3)  Should  is  used  to  indicate  that  an 
action  or  consideration  is  strongly 
recommended  to  fulfill  the  Secretary's 
interpretation  of  the  Magnuson  Aci,  and 
is  a  factor  reviewers  will  look  for  in 
evaluating  a  SOPP  or  FMP. 

(4)  May  is  used  in  a  permissive  sense. 

(5)  May  not  is  proscriptive;  it  has  the 
same  force  as  "must  not." 

(6)  Will  is  used  descriptively,  as 
distinguished  from  denoting  an 
obligation  to  act  or  the  future  tense. 

(7)  Could  is  used  when  giving 
examples,  in  a  hypothetical,  permissive 
sensp. 

(8)  Can  is  used  to  mean  "is  able  to," 
as  distinguished  from  "may." 

(9)  Examples  are  given  by  way  of 
illustration  and  further  explanation. 
They  are  not  inclusive  lists:  they  do  not 
limit  options. 

(10)  Analysis,  as  a  paragraph  heading, 
signals  more  detailed  guidance  as  to  the 
type  of  discussion  and  examination  an 
FMP  should  contain  to  demonstrate 
compliance  with  the  standard  in 
question. 

(11)  Determine  is  used  when  referring 
toOY. 

(12)  Adjust  is  used  when  establishing 
a  deviation  from  MSY  for  biological   . 
reasons,  such  as  in  establishing  ABC, 
TAG,  or  EY. 

(13)  Modify  is  used  when  the 
deviation  from  MSY  is  for  the  purpose 
of  determining  OY,  in  accord  with 
relevant  economic,  social,  or  ecological 
factors. 

§  600.310    National  Standard  1— Optimum 
Yield. 

(a)  Standard  I.  Conservation  and 
management" measures  shall  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  OY  from  each 
fishery  for  the  U.S.  fishing  industry. 


(b)  General.  The  determination  of  OY 
is  a  decisional  mechanism  for  resolving 
the  Magnuson  Act's  multiple  purposes 
and  policies,  for  implementing  an 
FMP's  objectives,  and  for  balancing  the 
various  interests  that  comprise  the 
national  welfare.  OY  is  based  on  MSY. 
or  on  MSY  as  it  may  be  adjusted  under 
paragraph  (d)(3)  of  this  section.  The 
most  important  limitation  on  the 
specification  of  OY  is  that  the  choice  of 
OY — and  the  conservation  and 
management  measures  proposed  to 
achieve  it — must  prevent  overfishing. 

(c)  Overfishing.  (1)  Overfishing  is  a 
level  or  rate  of  fishing  mortality  that 
jeopardizes  the  long-term  capacity  of  a 
stock  or  stock  complex  to  produce  MSY 
on  a  continuing  basis.  Each  FMP  must 
specify,  to  the  maximum  extent 
possible,  an  objective  and  measurable 
definition  of  overfishing  for  each  stock 
or  stock  complex  covered  by  that  FMP, 
find  provide  an  analysis  of  how  the 
definition  was  determined  and  how  it 
relates  to  reproductive  potential. 

(2)  The  definition  of  overfishing  for  a 
stock  or  stock  complex  may  be 
developed  or  expressed  in  terms  of  a 
minimum  level  of  spawning  biomass 
("threshold");  maximum  level  or  rate  of 
fishing  mortality;  or  formula,  model,  or 
other  measurable  standard  designed  to 
ensure  the  maintenance  of  the  stock's 
productive  capacity.  Overfishing  must 
be  defined  in  a  way  to  enable  the 
Council  and  the  Secretary  to  monitor 
and  evaluate  the  condition  of  the  stock 
or  stock  complex  relative  to  the 
definition. 

(3)  Different  fishing  patterns  can 
produce  a  variety  of  effects  on  local  and 
areawide  abundance,  availability,  size, 
and  age  composition  of  a  stock.  Some  of 
these  fishing  patterns  have  been  called 
"growth,"  "localized,"  or  "pulse" 
overfishing;  however,  these  patterns  are 
not  necessarily  overfishing  under  the 
national  standard  1  definition,  which 
focuses  on  recruitment  and  long-term 
reproductive  capacity.  (Also  see 
paragraph  (c)(6)(v)). 

(4)  Overfishing  definitions  must  be 
based  on  the  best  scientific  information 
available.  Councils  must  build  into  the 
definition  appropriate  consideration  of 
risk,  taking  into  account  uncertainties  in 
estimating  domestic  harvest,  stock 
conditions,  or  the  effects  of 
environmental  factors  (also  see 
§600.335).  In  cases  where  scientific  data 
are  severely  limited,  the  Councils' 
informed  judgment  must  be  used,  and 
effort  should  be  directed  to  identifying 
and  gathering  the  needed  data. 

(5)  Secretarial  approval  or  disapproval 
of  the  overfishing  definition  will  be 
based  on  consideration  of  whether  the 
proposal: 


(i)  Has  sufficient  scientific  merit; 
(li)  Is  likely  to  result  in  effective 
Council  action  to  prevent  the  stock  from 
closely  approaching  or  reaching  an 
overfished  status; 

(iii)  Provides  a  basis  for  objective 
measurement  of  the  status  of  the  stock 
against  the  definition;  and 
(iv)  Is  operationally  feasible. 
(6)  In  addition  to  a  specific  definition 
of  overfishing  for  each  stock  or  stock 
complex,  an  FMP  must  contain 
management  measures  necessary  to 
prevent  overfishing. 

(ij  If  overfishing  is  defined  in  terms  of 
a  threshold  biomass  level,  the  Council 
must  ensure  that  fishing  effort  does  not 
cause  spawning  biomass  to  fall  and 
remain  below  that  threshold. 

(ii)  If  overfishing  is  defined  in  terms 
of  a  maximum  fishing  mortality  rate,  the 
Council  must  ensure  that  fishing  effort 
on  that  stock  does  not  cause  the 
maximum  rate  to  be  exceeded. 

(iii)  If  data  indicate  that  an  overfished 
condition  exists,  a  program  must  be 
established  for  rebuilding  the  stock  over 
a  period  of  time  specified  by  the 
Council  and  acceptable  to  the  Secretary. 

(iv)  If  data  indicate  that  a  stock  or 
stock  complex  is  approaching  an 
overfished  condition,  the  Council 
should  identify  actions  or  combination 
of  actions  to  be  undertaken  in  response. 

(v)  Depending  on  the  objectives  of  a 
particular  FMP  and  the  specific 
definition  of  overfishing  established  for 
the  stock  or  stock  complex  under 
management,  a  Council  may 
recommend  measures  to  prevent  or 
permit  pulse,  localized,  or  growth 
overfishing. 

(7)  Significant  adverse  alterations  in 
environment/habitat  conditions  increase 
the  possibility  that  fishing  effort  will 
contribute  to  a  stock  collapse.  Care 
should  be  taken  to  identify  the  cause  of 
any  downward  trends  in  spawning  stock 
sizes  or  average  annual  recruitment. 

(i)  Whether  these  trends  are  caused  by 
environmental  changes  or  by  fishing 
effort,  the  only  direct  control  provided 
by  the  Magnuson  Act  is  to  reduce 
fishing  mortality. 

(ii)  Unless  the  Council  asserts,  as 
supported  by  appropriate  evidence,  that 
reduced  fishing  effort  would  not 
alleviate  the  problem,  the  FMP  must 
include  measures  to  reduce  fishing 
mortality,  regardless  of  the  cause  of  the 
low  population  level. 

(iii)  If  manmade  environmental 
changes  are  contributing  to  the 
downward  trends,  in  addition  to 
controlling  effort.  Councils  should 
recommend  restoration  of  habitat  and 
other  ameliorative  programs,  to  the 
extent  possible,  and  consider  whether  to 
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take  action  under  section  3P2(i)  of  the 
Magnuson  Act. 

(8)  There  are  certain  limited 
exceptions  to  the  requirement  to  prevent 
overfishing.  Harvesting  the  major 
component  of  a  mixed  fishery  at  its 
nptimum  level  may  result  in  the 
overfishing  of  a  minor  (smaller  or  less 
valuable)  stock  component  in  the 
fisher>'.  A  Council  may  decide  to  permit 
this  type  of  overfishing  if  it  is 
demonstrated  by  analysis  (paragraph 
(f)(5)  of  this  section)  that  it  will  result 

in  net  benefits  to  the  Nation,  and  if  the 
Council's  action  will  not  cause  any 
stock  to  require  protection  under  the 
ESA. 

(9)  All  FMPs  should  contain  a 
definition  of  overfishing  for  the  stock  or 
stock  complex  managed  under  the 
affected  FMP. 

(d)  MSY.  (1)  MSY  is  the  largest 
average  annual  catrh  or  vield  that  can 
be  taken  over  a  significant  period  of 
time  from  each  stock  under  prevailing 
ecological  and  environmental 
conditions. 

(2)  MSY  may  be  presented  as  a  range 
of  values.  One  MSY  may  be  specified  for 
a  related  group  of  species  in  a  mixed- 
species  fisherv.  Since  MSY  is  a  long- 
term  average,  it  need  not  be  specified 
annually,  but  must  be  based  on  the  best 
scientific  information  available. 

(3)  MSY  may  be  only  the  starting 
point  in  providing  a  realistic  biological 
description  of  allowable  fishery 
removals.  MSY  may  need  to  be  adjusted 
because  of  environmental  factors,  stock 
peculiarities,  or  other  biological 
variables,  prior  to  the  determination  of 
OY.  An  example  of  such  an  adjustment 
is  determination  nf  ABC. 

(ej  ABC.  (l)  ABC  is  a  preliminary 
description  of  the  acceptable  harvest  (or 
range  of  harvests)  for  a  given  stock  or 
stock  complex.  Its  derivation  focuses  on 
the  status  and  dynamics  of  the  stock, 
environmental  conditions,  other 
ecological  factors,  and  prevailing 
technological  characteristics  of  the 
fisher\'. 

(2)  When  ABC  is  used,  its 
specification  constitutes  the  first  step  in 
deriving  OY  from  MSY.  Unless  the  best 
scientific  information  available 
indicates  otherwise  (see  §600.315.  ABC 
should  be  no  higher  than  the  product  of 
the  stock's  natural  mortality  rate  and  the 
biomass  of  the  exploitable  stock.  If  a 
threshold  has  been  specified  for  the 
stock,  ABC  must  equal  zero  when  the 
stock  is  at  or  below  that  threshold  (also 
see  paragraph  (c)(2)  of  this  section). 
ABC  may  be  expressed  in  numeric  or 
nonnumeric  terms. 

(f)  OY— (1)  Definition.  The  term 
"optimum"  with  respect  to  the  yield 
from  a  fisher\',  means  the  amount  of  fish 


that  will  provide  the  greatest  overall 
benefit  to  the  Nation,  with  particular 
:eference  to  food  production  and 
recreational  opportunities;  and  that  is 
prescribed  as  such  on  the  basis  of  the 
MSY  from  each  fishery-,  a:>  modified  by 
any  relevant  economic,  social,  or 
ecological  factors  (section  3{21)(bj  of  the 
Magnuson  Act). 

(2)  Values  in  determination.  In 
determining  the  greatest  benefit  to  the 
Nation,  two  values  that  should  be 
weighed  are  food  production  and 
recreational  opportunities  (seciion 
3{21)(a)  of  the  Magnuson  Act),  They 
should  receive  serious  attention  as 
measures  of  benefit  when  considering 
the  economic,  ecological,  or  social 
factors  used  in  modifying  MSY  to  obtain 
OY. 

(i)  Food  production  encompasses  the 
goals  of  pr ov  iding  seafood  to 
consumers,  maintaining  an 
economically  viable  fisherv,  and 
utilizing  the  capacity  of  L'.S.  fishen, 
resources  to  meet  nutritional  needs. 

(ii)  Hecreational  opportunities 
includes  recognition  of  the  importance 
of  the  quality  of  the  recreational  fishing 
exptrience,  and  of  the  contribution  of 
recreational  fishing  to  the  national, 
regional,  and  local  economies  and  food 
supplies. 

(3)  Factors  relevant  lo  OY.  The 
MagnuscTi  Act's  definition  of  OY 
identifies  three  categories  of  factors  to 
be  used  in  modifying  MSY  to  arrive  at 
OY'  Economic,  social,  and  ecological 
(section  3(21)fbJ  ot  the  Magnuson  Act). 
Not  everv'  factor  will  be  relevant  in 
ever>'  fishery.  For  some  fisheries, 
insufficient  information  may  be 
available  with  respect  to  some  factors  to 
provide  a  basis  for  corresponding 
modifications  to  MSY. 

(i)  Economic  factors.  Examples  are 
promotion  of  domestic  fishing, 
development  of  unutilized  or 
underutilized  fisheries,  satisfaction  of 
consumer  and  recreational  needs,  and 
encouragement  of  domestic  and  export 
markets  for  U.S. -harvested  fish.  Some 
other  factors  that  m.ay  be  considered  are 
the  value  of  fisheries,  the  level  of 
capitalization,  operating  costs  of  vessels, 
alternate  employment  opportunities, 
and  economies  of  coastal  areas. 

(ii)  Social  factors.  Examples  are 
enjoyment  gained  from  recreational 
fishing,  avoidance  of  gear  conflicts  and 
resulting  disputes,  preservation  of  a  way 
of  life  for  fishermen  and  their  families, 
and  dependence  of  local  communities 
on  a  fishery'.  Among  other  factors  that 
may  be  considered  are  the  cultural  place 
of  subsistence  fishing,  obligations  under 
Indian  treaties,  and  worldwide 
nutritional  needs. 


(iii)  Ecological  factors.  Examples  are 
the  vulnerability  of  incidental  or 
unregulated  species  in  a  rnixed-specips 
fishery,  predator-prey  or  competitive 
interactions,  and  dependence  of  marine 
mammals  and  birds  or  endangered 
species  on  a  stock  of  fish.  Eqaaliy 
importaiit  are  environmental  conditions 
that  strtss  marine  organisms,  such  as 
natural  aiid  manmade  changes  in 
wetlands  or  nursery  grounds,  and  effects 
of  pollutants  on  habitat  and  stocks.         , 

W,  Specification,  (i)  The  amour.i  of 
fish  that  constitutes  tht;  OY  need  not  be 
expressed  in  terms  cf  numbers  oi  'veight 
offish.  The  etononiic,  social,  or 
ecological  modificaiicns  to  MSY  may  be 
expressed  by  describing  fish  having 
common  characteristics,  the  harvest  of 
which  provides  the  greatest  overall 
benefit  to  the  Nntior.  For  instance,  OY 
may  be  expressed  as  a  formula  that 
con\e.ls  periodic  stock  assessrr.er.'s  into 
quotas  or  guideline  harvest  levels  tor 
recreational,  commercial,  arid  other 
fishing.  OY  may  be  defined  in  terms  of 
an  annual  harvest  of  fish  or  shellfish 
hav  ing  a  niir^imurr,  weight,  length,  or 
other  measiij-ement  OY  may  also  be 
expressed  as  an  amount  of  fish  taken 
only  in  certain  areas,  or  in  certain 
seasons,  or  with  particular  gear,  o.'-  by  a 
specified  arr>o'jnt  of  fishing  effort  In  the 
case  of  a  mixed-species  fishery .  the 
incidental-spwcies  OY  may  be  a  function 
01  the  directed  catch  or  absorbed  irito 
an  OY  lor  related  species. 

(ii)  If  a  rumericr.;  OY  is  chosen,  a 
range  or  average  may  be  specified 

(lii)  In  e  fishery  where  tnerr  is  a 
significant  discard  component,  the  OY 
may  either  i-nciud*-  or  exciude  discards, 
consistent  witn  tlie  other  yield 
determinations. 

(iv)  The  OY  specification  can  t>e 
converted  into  an  annual  numerical 
estimate  to  esta'Dlish  any  TALFr  and  to 
analyze  impoas  of  the  management 
regime.  There  should  he  a  mechanisiu  in 
an  FMP  tor  penodic  reassessment  of  the 
OY  specification,  so  that  it  is  respo.iM\p 
to  changing  circumstances  in  the 
fishery. 

(v)  The  determination  of  OY  requires 
a  specification  of  MSY.  However,  even 
where  sufficient  scientific  data  as  to  the 
biological  characteristics  of  the  stock  do 
not  exist,  or  the  period  of  exploitet'or. 
or  investigation  ha?  not  been  long 
enough  for  adequate  understanding  of 
stock  dynamics,  or  where  frequent  larg**- 
scale  fiuctuations  m  stock  size  make 
this  concept  of  limited  value  the  QY 
should  be  based  on  the  best  scientific 
information  available. 

(5)  Analysis.  An  F.MP  .must  contain  an 
analysis  of  how  its  OY  specification  was 
determined  (section  303(aJ(3)  of  the 
Magnuson  Act).  It  should  relate  the 
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explanation  of  overfishing  in  paragraph 
(c)  of  this  section  to  conditions  in  the 
particular  fishery,  and  explain  how  its 
choice  of  OY  and  conservation  and 
management  measures  will  prevent 
overtlshing  in  tliat  fishery.  If  overfishing 
is  permitted  under  paragraph  (c)(8)  of 
this  section,  the  analysis  must  contain  a 
justification  in  terms  of  overall  benefits 
and  an  assessment  of  the  risk  of  the 
species  or  stock  component  reaching  a 
threatened  or  endangered  status.  A 
Council  must  identify  those  economic, 
social,  and  ecological  factors  relevant  to 
management  of  a  particular  fishery,  then 
evaluate  them  to  arrive  at  the 
modification  (if  any)  of  MSY.  The 
choice  of  a  particular  OY  must  be 
carefully  defined  and  documented  to 
show  that  the  OY  selected  will  produce 
the  greatest  benefit  to  the  Nation. 

[g]  OY  as  a  target  (l)The 
sper.iiication  of  OY  in  on  FMP  is  not 
automatically  a  quota  or  ceiling, 
although  quotas  may  be  derived  from 
the  OY.  where  appropriate.  OY  is  a 
targHt  or  goal;  an  FMP  must  contain 
conservation  and  management 
nr.easurtis.  and  provisions  for 
irifonnation  collection,  that  are  designed 
to  ichievp  OY.  These  measures  should 
allow  for  practical  and  effortive 
implement.ition  and  eMiorceuient  of  tho 
management  regime,  so  thet  the  har\e;t 
is  allowrd  "o  reach,  but  not  to  exceed 
OY  bv  s  substantial  aircunt  The 
Secrf'arv-  has  an  obligat-on  to 
implemfint  cind  c?':forre  the  FMP  so  t.hat 
O'r  i-i  achieved.  If  maiicgencnl 
meHs-.jPcs  prove  uneniVrceabie — or  too 
rftstrict' v'l',  vz  not  rigOTnis  c:n.':ut;h  to 
realize  OY— they  shojb  be  .r.odifi'3d; 
an  akernctive  is  to  ref-xamine  the 
adequacy  of  the  OY  specilifdtior. 

11]  ExcHeciing  OY  dots  mt  ni'res.sarily 
constitutf?  ovbrfistung.  although  thev 
might  coincide.  Even  if  no  overfishing 
respited,  continual  aar^'i'Ft  it  a  level 
iibove  a  iixed-value  OY  vould  v.r.lat'i 
National  Standard  1,  because  OY  was 
pKwi  ;;dcd  (not  achieved)  va  a  continuing 
bas.s. 

13(  Part  of  the  OY  may  he  held  as  a 
reserve  to  ''Mow  for  uncertainties  in 
estimatei.  of  stock  si7.e  and  of  DAIi  or  tc 
solve  op£--i*ional  problenis  in  achiev'in>> 
(but  not  ev.eedingj  (JY.  If  a:  OY  leserve 
is  established,  an  adequate  n  er.hanism 
should  be  inciu'i''d  in  ihe  f-'MP  to 
pemut  timely  '•elease  ot  ihe  reserve  to 
domestic  or  foreign  fishsnnen,  if 
n-jce-ssary. 

fh)  OY  and  foreign  tiihing.  Section 
20 lid)  ot  the  Magnusdn  Act  provides 
that  fishing  by  for&jgi.  nations  is  iimited 
to  that  portion  of  the  OY  thet  will  not 
be  han-ested  by  vessels  of  tlia  I  Jriitod 
Stati.s. 


(1)  DAH.  Councils  must  consider  the 
capacity  of,  and  the  extent  to  which. 
U.S.  vessels  will  harvest  the  OY  on  an 
annual  basis.  Estimating  the  amount 
that  U.S.  fishing  vessels  will  actually 
harvest  is  required  to  determine  the 
surplus. 

(2)  DAP.  Each  FMP  must  identify  the 
capacity  of  U.S.  processors.  It  must  also 
identify  the  amount  of  DAP.  which  is 
the  sum  of  two  estimates: 

(i)  The  amount  of  U.S.  harvest  that 
domestic  processors  will  process.  This 
estimate  may  be  based  on  historical 
performance  and  on  surveys  of  the 
expressed  intention  of  manufacturers  to 
process,  supported  by  evidence  of 
contracts,  plant  expansion,  or  other 
relevant  information;  and 

(ii)  The  amount  of  fish  that  will  be 
harvested  by  domestic  vessels,  but  not 
processed  (e.g..  marketed  as  fresh  whole 
fish,  used  for  private  consumption,  or 
used  for  bait). 

(ill)  /V'P.  When  DAH  exceeds  DAP. 
the  surplus  is  available  for  J\T.  JVP  is 
derived  from  DAH. 

§  600.31 5    National  Standard  2— Sclentttic 
Infomnatlon. 

(a)  Standard  2  Conset^atinn  and 
mnndgemf'nt  measures  shall  be  based 
upon  li^e  best  scientific  information 
available. 

(b)  FMP  development.  The  fact  that 
sciyntific  inforeiation  concerning  a 
fishery  '5  incomplete  does  not  prevent 
the  preparation  and  implementation  of 
an  FVtP  (se*^  related  §§600  320(d](2i 
.-ind  600  34fj(b). 

(1)  SciLMitific  informstion  includes, 
but  is  not  limited  to.  information  of  a 
bioiOgicai.  ecological,  eccr.omic  or 
social  nature.  Successful  fisher}' 
rr.-inageinen'  depends,  in  part,  on  the 
timely  avaibbiiity,  quality,  and  quantity 
of  scientific  information,  as  well  as  on 
th»^  thorough  analysis  of  this 
iiifcrmatioi',  a.id  the  extent  lo  which  the 
information  is  applied.  If  there  are 
conf!ictin.J  fad*;  or  opinions  relevant  to 
n  particular  point,  a  Council  may  choosF 
arnong  them,  but  should  justify  the 
choice. 

(2)  rf4P'  must  take  into  account  the 
best  scieutini  information  available  at 
tiie  time  of  preparation.  Betwf^en  the 
initial  .dnift.ng  of  an  FMP  and  its 
submission  for  final  review  ne^' 
inlonn^ition  often  becomes  "ivai'able 
This  nev;  intormatio'i  shcuici  b" 
incorporated  into  the  findl  FMP  vhere 
practicable;  but  it  is  uun*  cessary  to  .^tart 
the  FMP  prc»cess  n\ei  again.  unK^ss  thw 
information  ludiccttes  thiit  d'a.<;tic 
changes  have  occurred  in  the  fishery 
that  iiiigbt  r»!Qr.:rf'  revision  of  the 
management  objectives  n  measures. 

4^ 


(c)  FMP  implementation.  (1)  An  FMP 
must  specify  whatever  information 
fishermen  and  processors  will  be 
required  or  requested  to  submit  to  the 
Secretary.  Information  about  harvest 
within  state  boundaries,  as  well  as  in 
the  EEZ.  may  be  collected  if  it  is  needed 
for  proper  implementation  of  the  FMP 
and  cannot  be  obtained  otherwise.  The 
FMP  should  explain  the  practical  utility 
of  the  information  specified  in 
monitoring  the  fishery,  in  facilitating 
inseason  management  decisions,  and  in 
judging  the  performance  of  the 
management  regime;  it  should  also 
consider  the  effort,  cost,  or  social  impact 
of  obtaining  it. 

(2)  An  FMP  should  identify  scientific 
information  needed  from  other  soim:es 
to  improve  understanding  and 
management  of  the  resource  and  the 
fishery. 

(3)  The  information  submitted  by 
various  data  suppliers  about  the 
stocks(s)  throughout  its  range  or  about 
the  fishery  should  be  comparable  and 
compatible,  to  the  maximum  exient 
possible. 

(d)  hMP  omendmeni.  FMPs  should  be 
amended  on  a  timely  basis,  as  new 
information  indicates  the  nece:--.sity  for 
change  in  objectives  or  management 
measures. 

(e)  SAFE  Report  (t)  The  SAFE  report 
is  a  document  or  .set  of  documents  that 
provides  Councils  with  a  summary  of 
the  most  recent  biological  condition  of 
species  in  the  FMU,  and  the  social  and 
economic  condition  of  the  recreational 
md  comme'Tial  fishing  interests  and 
the  fi.sh  processing  industries.  It 
summarizes,  or  a  periodic  basis,  the 
best  available  scientific  iniormation 
concerning  the  past,  prfesent,  <',nd 
possible  future  condition  of  the  stocks 
and  nshericE  being  managed  under 
Fedora)  regulation. 

(i)  The  Secretary  has  the 
responsibility  to  assure  thai  a  SAFE 
report  or  similar  document  is  prepared, 
reviewed  annu&lly  and  changed  as 
necessary  for  ea<.h  FMP.  The  Secretary 
or  Councils  may  i^tiiize  an\ 
combination  of  talent  from  Council, 
state.  Federal,  university,  or  other 
sources  tc  acquire  ard  analyze  data  and 
produce  the  SAFE  report. 

(iii  The  S.^FE  report  provides 
information  to  the  Councils  for 
Qetsrmining  annual  harvest  levels  from 
e.ich  stock,  documenting  rignificant 
tiends  or  changes  in  the  resource  and 
fishery  ove;  tin'c,  and  assessing  llie 
relative  sutxess  of  existing  state  and 
Federal  fishery  :iianagt'<T»itt  programs. 
In  addition,  the  SAFE  report  may  be 
used  to  updntc  or  expand  previous 
environmenia!  and  regulatory  impact 


documents,  and  ecosystem  and  habitat 
descriptions. 

(iii)  Each  SAFE  report  must  be 
scientifically  based,  and  cite  data 
sources  and  interpretations. 

(2)  Each  SAFE  report  should  contain 
information  on  which  to  base  harvest 
specifications. 

(3)  Each  SAFE  report  should  contain 
information  on  which  to  assess  the 
social  and  economic  condition  oi  the 
persons  and  businesses  that  rely  on  the 
use  of  fish  resources,  including  fish 
processing  industries. 

(4)  Each  SAFE  report  may  contain 
additional  economic,  social,  and 
ecological  information  pertinent  to  the 
success  of  management  or  the 
achievement  of  objectives  of  each  FMP. 

§600.320    National  Standard  3— 
Ktonagement  Units. 

(a)  Standard  3.  To  the  extent 
practicable,  an  individual  stock  of  fish 
shall  be  managed  as  a  unit  throughout 
its  range,  and  interrelated  stocks  of  fish 
shall  be  managed  as  a  unit  or  in  close 
coordination. 

(b)  General.  The  purpose  of  this 
standard  is  to  induce  a  comprehensive 
approach  to  fishery  management.  The 
geographic  scope  of  the  fishery,  for 
planning  purposes,  should  cover  the 
entire  range  of  the  stocks(s)  of  fish,  and 
not  be  overly  constrained  by  political 
boundaries.  Wherever  practicable,  an 
FMP  should  seek  to  manage  interrelated 
stocks  of  fish. 

(c)  Unity  of  management.  Cooperation 
and  luiderstanding  among  entities 
concerned  with  the  fishery  (e.g.. 
Coimcils,  states.  Federal  Government, 
international  commissions,  foreign 
nations)  are  vital  to  effective 
management.  Where  management  of  a 
fishery  involves  multiple  jurisdictions, 
coordination  among  the  several  entities 
should  be  sought  in  the  development  of 
an  FMP.  Where  a  range  overlaps 
Council  areas,  one  FMP  to  cover  the 
entire  range  is  preferred.  The  Secretary 
designates  which  Council(s)  will 
prepare  the  FMP.  under  section  304(f)  of 
the  Magnuson  Act. 

(d)  Management  unit.  The  term 
"management  unit"  means  a  fishery  or 
that  portion  of  a  fishery  identified  in  an 
FMP  as  relevant  to  the  FMP's 
management  objectives. 

(1)  Basis.  The  choice  of  a  management 
unit  depends  on  the  focus  of  the  FMP's 
objectives,  and  may  be  organized 
around  biological,  geographic, 
economic,  technical,  social,  or 
ecological  perspectives.  For  example: 

(i)  Biological — could  be  based  on  a 
stock(s)  throughout  its  range. 

(ii)  Geographic — could  be  an  area. 


(iii)  Economic — could  be  based  on  a 
fishery  supplying  specific  product 
forms. 

(iv)  Technical — could  be  based  on  a 
fishery  utilizing  a  specific  gear  type  or 
similar  fishing  practices. 

(v)  Socia/— could  be  based  on 
fishermen  as  the  imifying  element,  such 
as  when  the  fishermen  pursue  different 
species  in  a  regular  pattern  throughout 
the  year. 

(vi)  £co7ogJca/— could  be  based  on 
species  that  are  associated  in  the 
ecosystem  or  are  dependent  on  a 
particular  habitat. 

(2)  Conservation  and  management 
measures.  FMPs  should  include 
conservation  and  management  measures 
for  that  part  of  the  management  unit 
vkrithin  U.S.  waters,  although  the 
Secretary  can  ordinarily  implement 
them  only  within  the  EEZ.  The 
measures  need  not  be  identical  for  each 
geographic  area  within  the  management 
unit,  if  the  FMP  justifies  the  differences. 
A  management  unit  may  contain,  in 
addition  to  regulated  species,  stocks  of 
fish  for  which  there  is  not  enough 
information  available  to  specify  MSY 
and  OY  or  to  establish  management 
measures,  so  that  data  on  these  species 
may  be  collected  under  the  FMP. 

(e)  Analysis.  To  document  that  an 
FMP  is  as  comprehensive  as  practicable, 
it  should  include  discussions  of  the 
following: 

(1)  The  range  and  distribution  of  the 
stocks,  as  well  as  the  patterns  of  fishing 
effort  and  harvest. 

(2)  Alternative  management  units  and 
reasons  for  selecting  a  particular  one.  A 
less-than-comprehensive  management 
unit  may  be  justified  if.  for  example, 
complementary  management  exits  or  is 
planned  for  a  separate  geographic  area 
or  for  a  distinct  use  of  the  stocks,  or  if 
the  urunanaged  portion  of  the  resource 
is  immaterial  to  proper  management. 

(3)  Management  activities  and  habitat 
programs  of  adjacent  states  and  their 
effects  on  the  F^lP's  objectives  and 
management  measures.  Where  state 
action  is  necessary  to  implement 
measures  within  state  waters  to  achieve 
FMP  objectives,  the  FMP  should 
identify  what  state  action  is  necessarj'. 
discuss  the  consequences  of  state 
inaction  or  contrary  action,  and  make 
appropriate  recommendations.  The  FMP 
should  also  discuss  the  impact  that 
Federal  regulations  will  have  on  state 
management  activities. 

(4)  Management  activities  of  other 
countries  having  an  impact  on  the 
fishery,  and  how  the  FNff 's 
management  measures  are  designed  to 
take  into  account  these  impacts. 
International  boundaries  may  be  dealt 
with  in  several  ways.  For  example: 


(i)  By  limiting  the  management  imit's 
scope  to  that  portion  of  the  stock  found 
in  U.S.  waters; 

(ii)  By  estimating  MSY  for  the  entire 
stock  and  then  basing  the  determination 
of  OY  for  the  U.S.  fishery  on  the  portion 
of  the  stock  within  U.S.  waters;  or 

(iii)  By  referring  to  treaties  or 
cooperative  agreements. 

§600.325    National  Standard  4— 
Alloeation*. 

(a)  Standard  4.  Conservation  and 
management  measures  shall  not 
discriminate  between  residents  of 
different  states.  If  it  becomes  necessary 
to  allocate  or  assign  fishing  privileges 
among  various  U.S.  fishermen,  such 
allocation  shall  be: 

(1)  Fair  and  equitable  to  all  such 
fishermen; 

(2)  Reasonably  calculated  to  promote 
conservation;  and 

(3)  Carried  out  in  such  manner  that  no 
particular  individual,  corporation,  or 
other  entity  acquires  an  excessive  share 
of  such  privileges. 

(b)  Discrimination  among  residents  of 
different  states.  An  FMP  may  not 
differentiate  among  U.S.  citizens, 
nationals,  resident  aliens,  or 
corporations  on  the  basis  of  their  state 
of  residence.  An  FMP  may  not 
incorporate  or  rely  on  a  state  statute  or 
regulation  that  discriminates  against 
residents  of  another  state.  Conservation 
and  management  measures  that  have 
different  effects  on  persons  in  various 
geographic  locations  are  f>ermissible,  if 
they  satisfy  the  other  guidelines  under 
Standard  4.  Examples  of  these  precepts 
are: 

(1)  An  FMP  that  restricted  fishing  in 
the  EEZ  to  those  holding  a  permit  from 
State  X  would  violate  Standard  4  if  state 
X  issued  permits  only  to  its  own 
citizens. 

(2)  An  FMP  that  closed  a  spawming 
ground  might  disadvantage  fishermen 
living  in  the  state  closest  to  it,  because 
they  would  have  to  travel  farther  lo  an 
open  area,  but  the  closure  could  be 
justified  under  Standard  4  as  a 
conser\'ation  measure  with  no 
discriminatory  intent. 

(c)  Allocation  of  fishing  privileges  An 
FMP  may  contain  management 
measures  that  allocate  fishing  privileges 
if  such  measures  are  necessarv-  or 
helpful  in  furthering  legitimate 
objectives  or  in  achieving  the  OY.  and 
if  the  measures  conform  v\ith 
paragraphs  (c)(3)(i)  through  (c)(3)(iii)  of 
this  section. 

(1)  Definition.  An  ••allocation"  or 
'•assignment  "  of  fishing  privileges  is  a 
direct  and  deliberate  distribution  of  the 
opportunity  to  participate  in  a  fisherv 
among  identifiable,  discrete  user  groups 
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or  individuals.  Any  management 
measure  (or  lack  of  management)  has 
incidental  allocative  effects,  but  only 
those  measures  that  result  in  direct 
distributions  of  fishing  privileges  will 
be  judged  against  the  allocation 
requirements  of  Standard  4.  Adoption  of 
an  FMP  that  merely  perpetuates  existing 
fishing  practices  may  result  in  an 
allocation,  if  those  practices  directly 
distribute  the  opportunity  to  participate 
in  the  fishery.  Allocations  of  fishing 
privileges  include,  for  example,  per- 
vessel  catch  limits,  quotas  by  vessel 
class  and  gear  type,  different  quotas  or 
fishing  seasons  for  recreational  and 
commercial  Bshermen,  assigrunent  of 
ocean  areas  to  different  gear  users,  and 
limitation  of  permits  to  a  certain 
number  of  vessels  or  fishermen. 

(2)  Analysis  of  allocations.  Each  FMP 
should  contain  a  description  and 
analysis  of  the  allocations  existing  in 
the  fishery  and  of  those  made  in  the 
FMP.  The  effects  of  eliminating  an 
existing  allocation  system  should  be 
examined.  Allocation  schemes 
considered,  but  rejected  by  the  Council, 
should  be  included  in  the  discussion. 
The  analysis  should  relate  the 
recommended  allocations  to  the  FMP's 
objectives  and  OY  specification,  and 
discuss  the  factors  listed  in  paragraph 
(c)(3)  of  this  section. 

(3)  Factors  in  making  allocations.  An 
allocation  of  fishing  privileges  must  be 
fair  and  equitable,  must  be  reasonably 
calculated  to  promote  conservation,  and 
must  avoid  excessive  shares.  These  tests 
are  explained  in  paragraphs  (c)(3)(i) 
through  (c)(3)(iii)  of  this  section: 

(i)  Fairness  and  equity.  (A)  An 
allocation  of  fishing  privileges  should 
be  rationally  connected  to  the 
achievement  of  OY  or  with  the 
furtherance  of  a  legitimate  FMP 
objective.  Inherent  in  an  allocation  is 
the  advantaging  of  one  group  to  the 
detriment  of  another.  The  motive  for 
making  a  particular  allocation  should  be 
justified  in  terms  of  the  objectives  of  the 
FMP;  otherwise,  the  disadvantaged  user 
groups  or  individuals  would  suffer 
without  cause.  For  instance,  an  FMP 
objective  to  preserve  the  economic 
status  quo  cannot  be  achieved  by 
excluding  a  group  of  long-time 
participants  in  the  fishery.  On  the  other 
hand,  there  is  a  rational  connection 
between  an  objective  of  harvesting 
shrimp  at  their  maximum  size  and 
closing  a  nursery  area  to  trawling. 

(B)  An  allocation  of  fishing  privileges 
may  impose  a  hardship  on  one  group  if 
it  is  outweighed  by  the  total  benefits 
received  by  another  group  or  groups.  An 
allocation  need  not  preserve  the  status 
quo  in  the  fishery  to  qualify  as  "fair  and 
equitable,"  if  a  restructuring  of  fishing 


privileges  would  maximize  overall 
benefits.  The  Council  should  make  an 
initial  estimate  of  the  relative  benefits 
and  hardships  imposed  by  the 
allocation,  and  compare  its 
consequences  with  those  of  alternative 
allocation  schemes,  including  the  status 
quo.  Where  relevant,  judicial  guidance 
and  government  policy  concerning  the 
rights  of  treaty  Indians  and  aboriginal 
Americans  must  be  considered  in 
determining  whether  an  allocation  is 
fair  and  equitable. 

(ii)  Promotion  of  conservation. 
Numerous  methods  of  allocating  fishing 
privileges  are  considered  "conservation 
and  management"  measures  under 
section  303  of  the  Magnuson  Act.  An 
allocation  scheme  may  promote 
conservation  by  encouraging  a  rational, 
more  easily  managed  use  of  the 
resource.  Or,  it  may  promote 
conservation  (in  the  sense  of  wise  use) 
by  optimizing  the  yield,  in  terms  of  size, 
value,  market  mix,  price,  or  economic  or 
social  benefit  of  the  product. 

(iii)  Avoidance  of  excessive  shares. 
An  allocation  scheme  must  be  designed 
to  deter  any  person  or  other  entity  from 
acquiring  an  excessive  share  of  fishing 
privileges,  and  to  avoid  creating 
conditions  fostering  inordinate  control, 
by  buyers  or  sellers,  that  would  not 
otherwise  exist. 

(iv)  Other  factors.  In  designing  an 
allocation  scheme,  a  Council  should 
consider  other  factors  relevant  to  the 
FMP's  objectives.  Examples  are 
economic  and  social  consequences  of 
the  scheme,  food  production,  consumer 
interest,  dependence  on  the  fishery  by 
present  participants  and  coastal 
communities,  efficiency  of  various  types 
of  gear  used  in  the  fishery, 
transferability  of  effort  to  and  impact  on 
other  fisheries,  opportxmity  for  new 
participants  to  enter  the  fishery,  and 
enhancement  of  opportimities  for 
recreational  fishing. 

§600.330    National  Standard  5— Efficiency. 

(a)  Standard  5.  Conservation  and 
management  measures  shall,  where 
practicable,  promote  efficiency  in  the 
utilization  of  fishery  resources;  except 
that  no  such  measure  shall  have 
economic  allocation  as  its  sole  purpose. 

(b)  Efficiency  in  the  utilization  of 
resourcies — (1)  General.  The  term 
"utilization"  encompasses  harvesting, 
processing,  and  marketing,  since 
management  decisions  affect  all  three 
sectors  of  the  industry.  The  goal  of 
promoting  efficient  utilization  of  fishery 
resources  may  conflict  with  other    - 
legitimate  social  or  biological  objectives 
of  fishery  management.  In  encouraging 
efficient  utilization  of  fishery  resources, 
this  standard  highlights  one  way  that  a 


fishery  can  contribute  to  the  Nation's 
benefit  with  the  least  cost  to  society: 
Given  a  set  of  objectives  for  the  fishery, 
an  FMP  should  contain  management 
measures  that  result  in  as  efficient  a 
fishery  as  is  practicable  or  desirable. 

(2)  Efficiency.  In  theory,  an  efficient 
fishery  would  harvest  the  OY  with  the 
minimum  use  of  economic  inputs,  such 
as  labor,  capital,  interest,  and  fuel. 
Efficiency  in  terms  of  aggregate  costs 
then  becomes  a  conservation  objective, 
where  "conservation"  constitutes  wise 
use  of  all  resources  involved  in  the 
fishery,  not  just  fish  stocks. 

(i)  In  an  FMP,  management  measures 
may  be  proposed  that  allocate  fish 
among  different  groups  of  individuals  or 
estabUsh  a  system  of  property  rights. 
Alternative  measures  examined  in 
searching  for  an  efficient  outcome  will 
result  in  different  distributions  of  gains 
and  burdens  among  identifiable  user 
groups.  An  FMP  should  demonstrate 
that  management  measures  aimed  at 
efficiency  do  not  simply  redistribute 
gains  and  burdens  without  an  increase 
in  efficiency. 

(ii)  Management  regimes  that  allow  a 
fishery  to  operate  at  the  lowest  possible 
cost  (e.g.,  fishing  effort,  administration, 
and  enforcement)  for  a  particular  level 
of  catch  and  initial  stock  size  are 
considered  efficient.  Restrictive 
measures  that  unnecessarily  raise  any  of 
those  costs  move  the  regime  toward 
inefficiency.  Unless  the  use  of 
inefficient  techniques  or  the  creation  of 
redundant  fishing  capacity  contributes 
to  the  attainment  of  other  social  or 
biological  objectives,  an  FMP  may  not 
contain  management  measures  that 
impede  the  use  of  cost-effective 
techniques  of  harvesting,  processing,  or 
marketing,  and  should  avoid  creating 
strong  incentives  for  excessive 
investment  in  private  sector  fishing 
capital  and  labor. 

(c)  Limited  access.  A  "system  for 
limiting  access,"  which  is  an  optional 
measure  imder  section  303(b)  of  the 
Magnuson  Act,  is  a  type  of  allocation  of 
fishing  privileges  that  may  be  used  to 
promote  economic  efficiency  or 
conservation.  For  example,  limited 
access  may  be  used  to  combat 
overfishing,  overcrowding,  or 
overcapitalization  in  a  fishery  to  achieve 
OY.  In  an  unutilized  or  underutilized 
fishery,  it  may  be  used  to  reduce  the 
chance  that  these  conditions  will 
adversely  affect  the  fishery  in  the  future, 
or  to  provide  adequate  economic  return 
to  pioneers  in  a  new  fishery.  In  some 
cases,  limited  entry  is  a  useful 
ingredient  of  a  conservation  scheme, 
because  it  facilitates  application  and 
enforcement  of  other  management 
measures. 


(1)  Definition.  Limited  access  (or 
limited  entry)  is  a  management 
technique  that  attempts  to  limit  units  of 
effort  in  a  fishery,  usually  for  the 
purpose  of  reducing  economic  waste, 
improving  net  economic  return  to  the 
fishermen,  or  capturing  economic  rent 
for  the  benefit  of  the  taxpayer  or  the 
consumer.  Conunon  forms  of  limited 
access  are  licensing  of  vessels,  gear,  or 
fishermen  to  reduce  the  number  of  units 
of  effort,  and  dividing  the  total 
allowable  catch  into  fishermen's  quotas 
(a  stock-certificate  system).  Two  forms 
(i.e..  Federal  fees  for  licenses  or  permits 
in  excess  of  administrative  costs,  and 
taxation)  are  not  permitted  under  the 
Magnuson  Act. 

(2)  Factors  to  consider.  The  Magnuson 
Act  ties  the  use  of  limited  access  to  the 
achievement  of  OY.  An  FMP  that 
proposes  a  limited  access  system  must 
consider  the  factors  listed  in  section 
303(b)(6)  of  the  Magnuson  Act  and  in 

§  600.325(c)(3).  In  addition,  it  should 
consider  the  criteria  for  qualifying  for  a 
permit,  the  nature  of  the  interest 
created,  whether  to  make  the  permit 
transferable,  and  the  Magnuson  Act's 
limitation  on  returning  economic  rent  to 
the  public  under  section  304(d)(1).  The 
FMP  should  also  discuss  the  costs  of 
achieving  an  appropriate  distribution  of 
fishing  privileges. 

(d)  Analysis.  An  FMP  should  discuss 
the  extent  to  which  overcapitalization, 
congestion,  economic  waste,  and 
inefficient  techniques  in  the  fishery 
reduce  the  net  benefits  derived  from  the 
management  unit  and  prevent  the 
attainment  and  appropriate  allocation  of 
OY.  It  should  also  explain,  in  terms  of 
the  FMP's  objectives,  any  restriction 
placed  on  the  use  of  efficient  techniques 
of  harvesting,  processing,  or  marketing. 
If,  during  FMP  development,  the 
Council  considered  imposing  a  liraited- 
entr>'  system,  the  FMP  should  analyze 
the  Council's  decision  to  recommend  or 
reject  limited  access  as  a  technique  to 
achieve  efficient  utilization  of  the 
resources  of  the  fishing  industry. 

(e)  Economic  allocation.  This 
standard  prohibits  only  those  measures 
that  distribute  fishery  resources  among 
fishermen  on  the  basis  of  economic 
factors  alone,  and  that  have  economic 
allocation  as  their  only  purpose.  Where 
conservation  and  management  measures 
are  recommended  that  would  change 
the  economic  structure  of  the  industry 
or  the  economic  conditions  under 
which  the  industry  operates,  the  need 
for  such  measures  must.be  justified  in 
light  of  the  biological,  ecological,  and 
social  objectives  of  the  FMP,  as  well  as 
the  economic  objectives. 


§  600.335    National  Standard  6— Variations 
and  Contingencies. 

(a)  Standard  6.  Conservation  and 
management  measures  shall  take  into 
account  and  allow  for  variations  among, 
and  contingencies  in,  fisheries,  fishen- 
resources,  and  catches. 

(b)  Conservation  and  management. 
Each  fishery  exhibits  unique 
uncertainties.  The  phrase  "conser\'ation 
and  management"  implies  the  wise  use 
of  fishery  resources  through  a 
management  regime  that  includes  some 
protection  against  these  uncertainties. 
The  particular  regime  chosen  must  be 
flexible  enough  to  allow  timely  response 
to  resource,  industry,  and  other  national 
and  regional  needs.  Continual  data 
acquisition  and  analysis  will  help  the 
development  of  management  measures 
to  compensate  for  variations  and  to 
reduce  the  need  for  substantial  buffers. 
Flexibility  in  the  management  regime 
and  the  regulatory  process  will  aid  in 
responding  to  contingencies. 

(c)  Variations.  (1)  La  fishery 
management  terms,  variations  arise  from 
biological,  social,  and  economic 
occurrences,  as  well  as  from  fishing 
practices.  Biological  uncertainties  and 
lack  of  knowledge  can  hamper  attempts 
to  estimate  stock  size  and  strength,  stock 
location  in  time  and  space, 
environmental /habitat  changes,  and 
ecological  interactions.  Economic 
uncertainty  may  involve  changes  in 
foreign  or  domestic  market  conditions, 
changes  in  operating  costs,  drifts  toward 
overcapitalization,  and  economic 
perturbations  caused  by  changed  fishing 
patterns.  Changes  in  fishing  practices, 
such  as  the  introduction  of  new  gear, 
rapid  increases  or  decreases  in  harvest 
effort,  new  fishing  strategies,  and  the 
effects  of  new  management  techniques, 
may  also  create  uncertainties.  Social 
changes  could  involve  increases  or 
decreases  in  recreational  fishing,  or  the 
movement  of  people  into  or  out  of 
fishing  activities  due  to  such  factors  as 
age  or  educational  opportunities. 

(2)  Every  effort  should  be  made  to 
develop  FMPs  that  discuss  and  take  into 
account  these  vicissitudes.  To  the  extent 
practicable,  FMPs  should  provide  a 
suitable  buffer  in  favor  of  conservation. 
Allowances  for  uncertainties  should  be 
factored  into  the  various  elements  of  an 
FMP.  Examples  are: 

(i)  Reduce  OV.  Lack  of  scientific 
knowledge  about  the  condition  of  a 
stock(s)  could  be  reason  to  reduce  OY. 

(ii)  Establish  a  reserve.  Creation  of  a 
reserve  may  compensate  for 
uncertainties  in  estimating  domestic 
harvest,  stock  conditions,  or 
environmental  factors. 

(iii)  Adjust  management  techniques. 
In  the  absence  of  adequate  data  to 


predict  the  effect  of  a  new  regime  and 
to  avoid  creating  unwanted  variations,  a 
Council  could  guard  against  producing 
drastic  changes  in  fishing  patterns, 
allocations,  or  practices. 

(iv)  Highlight  habitat  conditions 
FMPs  may  address  the  impact  of 
pollution  and  the  effects  of  wetland  pnd 
estuarine  degradetion  on  the  stocks  of 
fish;  identify  causes  of  pollution  and 
habitat  degradation  and  the  authorities 
having  jurisdiction  to  regulate  or 
influence  such  activities:  propose 
recommendations  that  the  Secretary  will 
convey  to  those  authorities  to  alleviate 
such  problems;  and  state  the  views  of 
the  Council  on  unresolved  or 
anticipated  issues. 

(d)  Contingencies  Unpredictable 
events — such  as  unexpected  resource 
surges  or  failures,  fishing  effort  greater 
than  anticipated,  disruptive  gear 
conflicts,  climatic  conditions,  or 
environmental  catastrophes — are  best 
handled  by  establishing  a  flexible 
management  regime  that  contains  a 
range  of  management  options  through 
which  it  is  possible  to  act  quickly 
without  amending  the  FMP  or  even  its 
regulations. 

(1)  The  FMP  should  describe  the 
management  options  and  their 
consequences  in  the  necessan."  detail  to 
guide  the  Secretar\  in  resfxjnding  to 
changed  circumstances,  so  that  the 
Council  preserves  its  role  as  polic\- 
setter  tor  the  fisher)'.  The  description 
should  enable  the  public  to  understand 
what  may  happen  under  the  flexible 
regime,  and  to  comment  on  the  options. 

(2)  FMPs  should  include  criteria  for 
the  selection  of  management  measures, 
directions  for  their  application,  and 
mechanisms  for  timely  adjusLmeni  of 
management  measures  comprising  the 
regime.  For  example,  an  FMP  could 
include  criteria  that  allow  the  Set  retan, 
to  open  and  close  seasons,  close  fishing 
grounds,  or  make  other  adjustments  in 
management  measures. 

(3)  Amendment  of  a  flexible  FMP 
would  be  necessary  when  circumstances 
in  the  fishery  change  substantially ,  or 
when  a  Council  adopts  a  different 
management  philosophy  and  objectives. 

§600.340    National  Standard  7— Costs  and 
Bertefits. 

(a)  Standard  7  Consenstion  and 
management  measures  shall,  where 
practicable,  minimize  cos's  and  avoid 
unnecessary  duplication 

(b)  S'ecessit}  of  Federal 
management— ^1)  General.  The 
principle  that  not  every  fisher\-  needs 
regulation  is  implicit  in  this  standard 
The  Magnuson  Act  does  not  require 
Councils  to  prepare  FMPs  for  each  and 
ever\-  fisherv — only  for  those  where 
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regulation  would  serve  some  useful 
purpose  and  where  the  present  or  future 
benefits  of  regulation  would  justify  the 
costs.  For  example,  the  need  to  collect 
data  about  a  fishery  is  not,  by  itself, 
adequate  justification  for  preparation  of 
an  FMP,  since  there  are  less  costly  ways 
to  gather  the  data  (see  §  600.320(d)(2)). 
In  some  cases,  the  FMP  preparation 
process  itself,  even  if  it  does  not 
culminate  in  a  document  approved  by 
the  Secretary,  can  be  useful  in 
supplying  a  basis  for  management  by 
one  or  more  coastal  states. 

(2)  Criteria.  In  deciding  whether  a 
fishery  needs  management  through 
regulations  implementing  an  FMP,  the 
following  general  factors  should  be 
considered,  among  others: 

ti)  The  importance  of  the  fishery  to 
the  Nation  and  to  the  regional  economy. 

(ii)  The  condition  of  the  stock  or 
stocks  of  fish  and  whether  an  FMP  can 
improve  or  maintain  that  condition. 

(liij  The  extent  to  which  the  fishery 
could  be  or  is  already  adequately 
managed  by  states,  by  state/Federal 
programs,  by  Federal  regulations 
pursuant  to  FMPs  or  international 
commissions,  or  by  industry  self- 
regulation,  consistent  with  the  policies 
and  standards  of  the  Magnuson  Act. 

(iv)  The  need  to  resolve  competing 
interests  and  conflicts  among  user 
groups  and  whether  an  FMP  can  further 
that  resolution. 

(v)  The  economic  condition  of  a 
fishery  and  whether  an  FMP  can 
produce  more  efficient  utilization. 

(vi)  The  needs  of  a  developing  fishery, 
and  whether  an  FMP  can  foster  orderly 
growth. 

(vii)  The  costs  associated  with  an 
FMP,  balanced  against  the  benefits  (see 
paragraph  (d)  of  this  section  as  a  guide). 

(c)  Alternative  management  measures. 
Management  measures  should  not 
impose  unnecessary  burdens  on  the 
economy,  on  individuals,  on  private  or 
public  organizations,  or  on  Federal, 
state,  or  local  governments.  Factors  such 
as  fuel  costs,  enforcement  costs,  or  the 
burdens  of  collecting  data  may  well 
suggest  a  preferred  alternative. 

[a]  Analysis.  The  supporting  analyses 
for  FMPs  should  demonstrate  that  the 
benefits  of  fishery  regulation  are  real 
and  substantial  relative  to  the  added 
research,  administrative,  and 
enforcement  costs,  as  well  as  costs  to 
the  industry  of  compliance.  In 
determining  the  benefits  and  costs  of 
management  measures,  each 
management  strategy  considered  and  its 
impacts  on  different  user  groups  in  the 
fishery  should  be  evaluated.  This 
requirement  need  not  produce  an 
elaborate,  formalistic  cost/benefit 
analysis.  Rather,  an  evaluation  of  effects 


and  costs,  especially  of  differences 
among  workable  alternatives,  including 
the  status  quo,  is  adequate.  If 
quantitative  estimates  are  not  possible, 
qualitative  estimates  will  suffice. 

(1)  Burdens.  Management  measures 
should  be  designed  to  give  fishermen 
the  greatest  possible  freedom  of  action 
in  conducting  business  and  pursuing 
recreational  opportunities  that  are 
consistent  with  ensuring  wise  use  of  the 
resources  and  reducing  conflict  in  the 
fishery.  The  type  and  level  of  burden 
placed  on  user  groups  by  the  regulations 
need  to  be  identified.  Such  an 
examination  should  include,  for 
example:  Capital  outlays;  operating  and 
maintenance  costs;  reporting  costs; 
administrative,  enforcement,  and 
information  costs;  and  prices  to 
consumers.  Management  measures  may 
shift  costs  from  one  level  of  government 
to  another,  from  one  part  of  the  private 
sector  to  another,  or  from  the 
government  to  the  private  sector. 
Redistribution  of  costs  through 
regulations  is  likely  to  generate 
controversy.  A  discussion  of  these  and 
any  other  burdens  placed  on  the  public 
through  FMP  regulations  should  be  a 
part  of  the  FMP's  supporting  analyses. 

(2)  Gains.  The  relative  distribution  of 
gains  may  change  as  a  result  of 
instituting  different  sets  of  alternatives, 
as  may  the  specific  type  of  gain.  The 
analysis  of  benefits  should  focus  on  the 
specific  gains  produced  by  each 
alternative  set  of  management  measures, 
including  the  status  quo.  The  benefits  to 
society  that  result  from  the  alternative 
management  measures  should  be 
identified,  and  the  level  of  gain 
assessed. 

Subpart  E— Confidentiality  of  Statistics 

§  600.405    Types  of  statistics  covered. 

NOAA  is  authorized  under  the 
Magnuson  Act  and  other  statutes  to 
collect  proprietary  or  confidential 
commercial  or  financial  information. 
This  part  applies  to  all  pertinent  data 
required  to  be  submitted  to  the 
Secretary  with  respect  to  any  FMP 
including,  but  not  limited  to, 
information  regarding  the  type  and 
quantity  of  fishing  gear  used,  catch  by 
species  in  numbers  of  fish  or  weight 
thereof,  areas  in  which  fishing  occurred, 
time  of  fishing,  number  of  hauls,  and 
the  estimated  processing  capacity  of, 
and  the  actual  processing  capacity 
utilized  by.  U.S.  fish  processors. 

$  600.410    Collection  and  maintenance  of 
statistics. 

(a)  General.  (1)  All  statistics  required 
to  be  submitted  to  the  Secretary  are 
provided  to. the  Assistant  Administrator. 


(2)  After  receipt,  the  Assistant 
Administrator  will  remove  all 
identifying  particulars  from  the 
statistics  if  doing  so  is  consistent  with 
the  needs  of  NMFS  and  good  scientific 
practice. 

(3)  Appropriate  safeguards  as 
specified  by  NOAA  Directives,  or  other 
NOAA  or  NMFS  internal  procedures, 
apply  to  the  collection  and  maintenance 
of  all  statistics,  whether  separated  from 
identifying  particulars  or  not,  so  as  to 
ensure  their  confidentiality. 

(b)  Collection  agreements  with  states. 
(1)  The  Assistant  Administrator  may 
enter  into  an  agreement  with  a  state 
authorizing  the  state  to  collect  statistics 
on  behalf  of  the  Secretary. 

(2)  NMFS  will  not  enter  into  a 
cooperative  collection  agreement  with  a 
state  unless  the  state  has  authority  to 
protect  the  statistics  from  disclosure  in 
a  manner  at  least  as  protective  as  these 
regulations. 

1600.415   Access  to  Statistics. 

(a)  General.  In  determining  whether  to 
grant  a  request  for  access  to  confidential 
data,  the  following  information  will  be 
taken  into  consideration: 

(1)  The  specific  types  of  data  required; 

(2)  The  relevance  of  the  data  to 
conservation  and  management  issues; 

(3)  The  duration  of  time  access  will  be 
required:  continuous,  infrequent,  or 
one-time;  and 

(4)  An  explanation  of  why  the 
availability  of  aggregate  or  non- 
confidential summaries  of  data  from 
other  sources  would  not  satisfy  the 
requested  needs. 

(b)  Federal  employees.  Statistics 
submitted  as  a  requirement  of  an  FMP 
and  that  reveal  the  identity  of  the 
submitter  will  only  be  accessible  to  the 
following: 

(1)  Persormel  within  NMFS 
responsible  for  the  collection, 
processing,  and  storage  of  the  statistics; 

(2)  Federal  employees  who  are 
responsible  for  FMP  development, 
monitoring,  and  enforcement; 

(3)  Persormel  within  NMFS 
performing  research  that  requires 
confidential  statistics; 

(4)  Other  NOAA  personnel  on  a 
demonstrable  need-to-know  basis;  and 

(5)  NOAA/NMFS  contractors  or 
grantees  who  require  access  to 
confidential  staUstics  to  perform 
functions  authorized  by  a  Federal 
contract  or  grant. 

(c)  State  personnel.  Upon  written 
request,  confidential  statistics  will  only 
be  accessible  if: 

(1)  State  employees  demonstrate  a 
need  for  confidential  statistics  for  use  in 
fishery  conservation  and  management; 
and 


(2)  The  state  has  entered  into  a 
written  agreement  between  the  Assistant 
Administrator  and  the  head  of  the 
state's  agency  that  manages  marine  and/ 
or  anadromous  fisheries.  The  agreement 
shall  contain  a  finding  by  the  .\ssistant 
Administrator  that  the  state  has 
confidentiality  protection  authority 
compariible  to  the  Magnuson  Act,  and 
that  the  state  will  exercise  this  authority 
to  limit  subsequent  access  and  use  of 
the  data  to  fishery  management  and 
monitoring  purposes. 

(d)  Councils.  Upon  written  request  by 
the  Council  Executive  Director,  access 
to  confidential  data  will  be  granted  to: 

(1)  Council  employees  who  are 
responsible  for  FMP  development  and 
monitoring. 

(2)  A  Council  for  use  by  the  Council 
for  conservation  and  management 
purposes,  with  the  approval  of  the 
Assistant  Administrator.  In  addition  to 
the  information  described  in  paragraph 
(a)  of  this  section,  the  Assistant 
Administrator  will  consider  the 
following  in  deciding  whether  to  grant 
access: 

(i)  The  possibility  that  Council 
members  might  gain  personal  or 
comjjetitive  advantage  from  access  to 
the  data;  and 

(ii)  The  possibility  that  the  suppliers 
of  the  data  would  be  placed  at  a 
competitive  disadvantage  by  public 
disclosure  of  the  data  at  Council 
meetings  or  hearings. 

(3)  A  contractor  of  the  Council  for  use 
in  such  analysis  or  studies  necessary  for 
conservation  and  management 
purposes,  with  approval  of  the  Assistant 
Administrator  and  execution  of  an 
agreement  with  NMFS  as  described  by 
NOAA  Administrative  Order  (NAO) 
216-100. 

(e)  Prohibitions.  Persons  having 
access  to  these  data  are  prohibited  from 
unauthorized  use  or  disclosure,  and  are 
subject  to  the  provisions  of  18  U.S.C. 
1905,  16  U.S.C.  1857.  and  NOAA/NMFS 
internal  procedures,  including  NAO 
216-100. 

§  600.420    Control  system. 

(a)  The  Assistant  Administrator 
maintains  a  control  system  to  protect 
the  identity  of  submitters  of  statistics 
required  by  an  FMP.  The  control 
system: 

(1)  Identifies  those  persons  who  have 
access  to  the  statistics; 

(2)  Contains  procedures  to  limit 
access  to  confidential  data  to  authorized 
users;  and 

(3)  Provides  for  safeguarding  the  data. 

(b)  This  system  requires  that  all 
persons  who  have  authorized  access  to 
the  data  be  informed  of  the 
confidentiality  of  the  data.  These 


persons  are  required  to  sign  a  statement 
that  they: 

(1)  Have  been  informed  that  the  data 
are  confidential;  and 

(2)  Have  reviewed  and  are  familiar 
with  the  procedures  to  protect 
confidential  statistics. 

§  600.425    Releasa  of  statistics. 

(a)  The  Assistant  Administrator  will 
not  release  to  the  public  any  statistics 
required  to  be  submitted  under  an  FMP 
in  a  form  that  would  identify  the 
submitter,  except  as  required  by  law. 

(b)  All  requests  from  the  public  for 
statistics  submitted  in  response  to  a 
requirement  of  an  FMP  will  be 
processed  consistent  with  the  NOAA 
FOL\  regulations  (15  CFR  part  903), 
NAO  205-14,  Department  of  Commerce 
Administrative  Orders  205-12  and  205- 
14  and  15  CFR  part  4. 

(c)  NOAA  does  not  release  or  allow 
access  to  confidential  information  in  its 
possession  to  members  of  Council 
advisor}'  groups,  except  as  provided  by 
law. 

Subpart  F — Foreign  Rshing 

§600.501     Vessel  permits. 

(a)  General.  (1)  Each  FFV  fishing 
under  the  Magnuson  Act  must  have  on 
board  a  permit  issued  under  this 
section,  unless  it  is  engaged  only  in 
recreational  fishing. 

(2)  Permits  issued  under  this  section 
do  not  authorize  FFV's  or  persons  to 
harass,  capture,  or  kill  marine 
mammals.  No  marine  mammals  may  be 
taken  in  the  course  of  fishing  unless  that 
vessel  has  on  board  a  currently  valid 
Authorization  Certificate  under  the 
MMPA.  Regulations  governing  the 
taking  of  marine  mammals  incidental  to 
commercial  fishing  operations  are 
contained  in  50  CFR  part  229  of  this 
title. 

(b)  Responsibility  of  owners  and 
operators.  The  owners  and  operators  ol 
each  FFV  are  jointly  and  severally 
responsible  for  compliance  with  the 
Magnuson  Act,  the  applicable  GIFA. 
this  subpart,  and  any  permit  issued 
under  the  Magnuson  Act  and  this 
subpart.  The  owners  and  operators  of 
each  FFV  bear  civil  responsibility  for 
the  arts  of  their  employees  and  agents 
constituting  violations,  regardless  of 
whether  the  specific  acts  were 
authorized  or  even  forbidden  by  the 
employer  or  principal,  and  regardless  of 
knowledge  concerning  the  occurrence. 

(c)  Activity  codes.  Permits  to  fish 
under  a  GIFA  may  be  issued  by  the 
Assistant  Administrator  for  the 
activities  described  in  this  paragraph, 
but  the  permits  may  be  modified  by 
regulations  of  this  subpart,  and  by  the 


conditions  and  restrictions  attached  to 
the  permit  (see  paragraphs  (eju)  and 
(e)(l)(v)  of  this  section).  The  Assistant 
Administrator  may  issue  a  permit,  as 
appropriate,  for  one  or  more  of  the 
activity  codes  listed  below.  The  activity 
codes  are  described  as  follows: 

(1)  Activity  Code  I.  Catching, 
scouting,  processing,  tiansshipping,  and 
supporting  foreign  vessels.  Activity  is 
limited  to  fish  harvested  or  to  be 
harvested  by  foreign  vessels  in  the  EEZ. 

(2)  Activity  Code  2.  Processing, 
scouting,  transshipping,  and  supp>orting 
foreign  vessels.  Activity  is  limited  to 
fish  harvested  or  to  be  harvested  by 
foreign  vessels  in  the  EEZ. 

(3)  Activit}'  Code  3.  Transshipping, 
scouting,  and  supporting  foreign 
vessels.  Activity  is  Umited  to  fish 
harvested  or  to  be  har\'ested  by  foreign 
vessels  in  the  EEZ. 

(4)  Activity  Code  4  Processing, 
scouting,  transshipping,  and  supporting 
U.S.  vessels  delivering  fish  to  foreign 
vessels.  Activity  is  limited  to  the  receipt 
of  unprocessed  fish  harvested  or  to  t>e 
harvested  by  U.S.  vessels. 

(5)  Activity  Code  5.  Transshipping, 
scouting,  and  supporting  foreign 
vessels.  Transshipment  limited  to  fish 
received  or  to  be  received  from  foreign 
vessels  processing  fish  from  U.S 
harvesting  vessels. 

(6)  Actixity  Code  6.  Transshipping, 
scouting,  and  supporting  US.  vessels. 
Transshipment  limited  to  U.S.- 
harvested  fish  processed  on  board  U.S. 
vessels. 

(7)  Activity  Code  7.  Processing, 
transshipping,  and  supporting  foreign 
vessels.  Activity  limited  to  fish 
harvested  or  to  be  harvested  by  foreign 
vessels  seaward  of  the  EEZ. 

(8)  Activity  Code  8  Transshipping 
and  supporting  foreign  vessels  Activity 
is  limited  to  fish  har\ested  or  to  be 
harvested  seaward  of  the  EEZ  by  foreign 
vessels  or  fish  duly  authorized  for 
processing  in  the  internal  waters  of  one 
of  the  states. 

(9)  Activity  Code  9.  Supporting  US. 
fishing  vessels  and  U.S.  fish  proces>;ing 
vessels  and  any  foreign  fishing  vessels 
authorized  under  any  activity  code 
under  paragraph  (c)  of  this  siibpart 

(d)  Application.  (1)  Applications  for 
FFV  permits  must  be  submitted  b\  each 
foreign  nation  to  the  DOS.  Application 
forms  are  available  from  OES'OMC. 
DOS,  Washington.  DC.  The  applicant 
should  allow  90  days  lor  review  and 
comment  by  the  public,  involved 
governmental  agencies,  and  appropriate 
Councils,  and  for  processing  before  the 
anticipated  date  to  begin  fishing  The 
permit  application  fee  must  be  paid  at 
the  time  of  application  according  to 
§600.518. 
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(2)  Applicants  must  provide  complete 
and  accurate  information  requested  on 
the  permit  application  form. 

(3)  Applicants  for  FFVs  that  will 
support  U.S.  vessels  in  joint  ventures 
(Activity  Code  4)  must  provide  the 
additional  information  specified  by  the 
permit  application  form. 

14)  Each  foreign  nation  may  substitute 
one  FFV  for  another  by  submitting  a 
new  vessel  information  form  and  a  short 
explanation  of  the  reason  for  the 
substitution  to  the  IX)S.  Each 
substitution  is  considered  a  new 
application  and  a  new  application  fee 
must  be  paid.  NMFS  will  promptly 
process  an  application  for  a  vessel 
replacing  a  permitted  FFV  that  is 
disabled  or  decommissioned,  once  the 
DOS  has  notified  the  appropriate 
CounciUs)  of  the  substituted 
application. 

(e)  Issuance.  (1)  Permits  may  be 
issued  to  an  FFV  by  the  Assistant 
Administrator  through  the  DOS  after — 

(i)  The  Assistant  Administrator 
determines  that  the  fishing  described  in 
the  application  will  meet  the 
requirements  of  the  Magnuson  Act  and 
approves  the  permit  application; 

(ii)  The  foreign  nation  has  paid  the 
fees,  including  any  surcharge  fees  and 
provided  any  assurances  required  by  the 
Secretary  in  accordance  with  the    - 
provisions  of  §  600.518; 

(iii)  The  foreign  nation  has  appointed 
an  agent; 

(iv)  The  foreign  nation  has  identified 
a  designated  representative;  and 

(v)  The  general  "conditions  and 
restrictions"  of  receiving  permits,  as 
required  by  section  204(b)(7)  of  the 
Magnuson  Act,  and  any  "additional 
restrictions"  attached  to  the  permit  for 
the  conservation  and  management  of 
fishery  resources  or  to  prevent 
significant  impairment  of  the  national 
defense  or  security  interests,  have  been 
accepted  by  the  nation  issuing  the  FFV's 
documents. 

(2)  NMFS  will  distribute  blank  permit 
forms  to  the  designated  representative 
while  the  application  is  being 
processed.  The  designated 
representative  must  ensure  that  each 
FFV  receives  a  permit  form  and  must 
accurately  transmit  the  permit  form  and 
the  contents  of  the  permit  to  the  FFV 
when  it  is  issued.  NMFS  may  authorize 
the  modification  and  use  of  the  previous 
year's  permit  forms  to  be  used  on  an 
interim  basis  in  place  of  the  current 
year's  permit  forms  if  the  current  forms 
were  not  made  available  to  the 
designated  representatives  for  timely 
distribution.  The  FFV  owner  or  operator 
must  accurately  complete  the  permit 
form  prior  to  fishing  in  llie  EEZ. 


(3)  A  completed  permit  form  must 
contain — 

(i)  The  name  and  IRCS  of  the  FFV  and 
its  permit  number; 

(ii)  The  permiHed  fisheries  and 
activity  codes; 

(iii)  The  date  of  issuance  and 
expiration  date,  if  other  than  December 
31;  and 

(iv)  All  conditions  and  restrictions, 
and  any  additional  restrictions  and 
technical  modifications  appended  to  the 
permit. 

(4)  Permits  are  not  issued  for  boats 
that  are  launched  from  larger  vessels. 
Any  enforcement  action  that  results 
from  the  activities  of  a  launched  boat 
will  be  taken  against  the  permitted 
vessel. 

(0  Duration.  A  permit  is  valid  from  its 
date  of  issuance  to  its  date  of  expiration, 
unless  it  is  revoked  or  suspended  or  the 
nation  issuing  the  FFV's  documents 
does  not  accept  amendments  to  the 
permit  made  by  the  Assistant 
Administrator  in  accordance  with  the 
procedures  of  paragraph  (1)  of  this 
section.  The  permit  will  be  valid  for  no 
longer  than  the  calendar  year  in  which 
it  was  issued. 

(g)  Transfer.  Permits  are  not 
transferable  or  assignable.  A  permit  is 
valid  only  for  the  FFV  to  which  it  is 
issued. 

(h)  Display.  Each  FFV  operator  must 
have  a  properly  completed  permit  form 
available  on  board  the  FFV  when 
engaged  in  fishing  activities  and  must 
produce  it  at  the  request  of  an 
authorized  officer  or  observer. 

(i)  Suspension  and  revocation.  NMFS 
may  apply  sanctions  to  an  FFV's  permit 
by  revoking,  suspending,  or  imposing 
additional  permit  restrictions  on  the 
permit  under  15  CFR  part  904,  if  the 
vessel  is  involved  in  the  commission  of 
any  violation  of  the  Magnuson  Act,  the 
GIFA,  or  this  subpart;  if  an  agent  and  a 
designated  representative  are  not 
maintained  in  the  United  States;  if  a 
civil  penalty  or  criminal  fine  imposed 
under  the  Magnuson  Act  has  become 
overdue;  or  as  otherwise  specified  in  the 
Magnuson  Act. 

(j)  Fees.  Permit  application  fees  are 
described  in  §600.518. 

(k)  Change  in  application 
information.  (1)  The  foreign  nation  must 
report,  in  writing,  any  change  in  the 
information  supplied  under  paragraph 
(d)  of  this  section  to  the  Assistant 
Administrator  within  15  calendar  days 
after  the  date  of  the  change.  Failure  to 
report  a  change  in  the  ownership  from 
that  described  in  the  current  apphcation 
within  the  specified  time  frame  voids 
the  permit,  and  all  penalties  involved 
will  accrue  to  the  previous  owner. 


(2)  The  Assistant  Administrator  may 
make  technical  modifications  or 
changes  in  the  permit  application 
requested  or  reported  by  a  Nation,  such 
as  a  change  in  radio  call  sign,  processing 
equipment,  or  tonnage,  which  will  be 
effective  immediately. 

(3)  If,  in  the  opinion  of  the  Assistant 
Administrator,  a  permit  change 
requested  by  a  Nation  could 
significantly  affect  the  status  of  any 
fishery  resource,  such  request  will  be 
processed  as  an  application  for  a  new 
permit  under  this  section. 

(4)  The  Assistant  Administrator  will 
notify  the  designated  representative  of 
any  revision  that  must  be  made  on  the 
permit  form  as  the  result  of  a  permit 
change. 

(5)  The  vessel  owmer  or  operator  must 
record  the  modification  on  the  permit 
form. 

(1)  Permit  amendments.  (1)  The 
Assistant  Administrator  may  amend  a 
permit  by  adding  "additional 
restrictions"  for  the  conservation  and 
management  of  fishery  resources 
covered  by  the  permit,  or  for  the 
national  defense  or  security  if  the 
Assistant  Administrator  determines  that 
such  interests  would  be  significantly 
impaired  without  such  restrictions. 
Compliance  with  the  added  additional 
restrictions  is  a  condition  of  the  permit. 
Violations  of  added  additional 
restrictions  will  be  treated  as  violations 
of  this  subpart. 

(2)  The  Assistant  Administrator  may 
make  proposed  additional  restrictions   ' 
effective  immediately,  if  necessary,  to 
prevent  substantial  harm  to  a  fishery 
resource  of  the  United  States,  to  allow 
for  the  continuation  of  ongoing  fishing 
operations,  or  to  allow  for  fishing  to 
begin  at  the  normal  time  for  opening  of 
the  fishery. 

(3)  The  Assistant  Administrator  will 
send  proposed  additional  restrictions  to 
each  Nation  whose  vessels  are  affected 
(via  the  Secretary  of  State),  to  the 
appropriate  Councils,  and  to  the 
Commandant  of  the  Coast  Guard.  NMFS 
will,  at  the  same  time,  publish  a 
document  of  any  significant  proposed 
additional  restrictions  in  the  Federal 
Register.  The  document  will  include  a 
summary  of  the  reasons  underlying  the 
proposal,  and  the  reasons  that  any 
proposed  additional  restrictions  are 
made  effective  immediately. 

(4)  The  Nation  whose  vessels  are 
involved,  the  owners  of  the  affected 
vessels,  their  representatives,  ihe 
agencies  specified  in  paragraph  (1)(3)  of 
this  section,  and  the  public  may  submit 
written  comments  on  the  proposed 
additional  restrictions  within  30  days 
after  publication  in  the  Federal 
Register. 


(5)  The  Assistant  Administrator  will 
make  a  final  decision  regarding  the 
proposed  additional  restrictions  as  soon 
as  practicable  after  the  end  of  the 
comment  period.  The  Assistant 
Administrator  will  provide  the  final 
additional  restrictions  lo  the  Nation 
whose  vessels  arc  affected  (via  the 
Secretary  of  State)  according  to  the 
procedures  of  paragraph  (e)  of  this 
section.  The  Asr.istant  Administrator 
will  include  with  the  final  additional 
restrictions  to  the  Nation,  a  response  to 
romrnenfs  submitted. 

(6)  Additional  restrictions  rray  be 
modified  by  following  the  procedures  of 
paragraphs  (I)(2)  through  ll)(5)  of  this 
section. 

§  600.502    Vessel  reports. 

(a)  The  operator  of  each  FFV  must 
report  the  FFV's  activities  within  the 
EEZ  to  the  USCG  and  NMFS  as 
specified  in  this  section. 

(b)  All  report.?  required  by  this  section 
must  be  in  English  and  in  the  formats 
specified  in  the  permit  additions  and 
restrictions.  Reports  must  be  delivered 
via  private  or  commercial 
communications  facilities,  facsimile,  or 
other  electronic  means  acceptable  to 
NMFS  and  the  USCG,  directly  to  the 
appropriate  NMFS  Region  or  Center  and 
USCG  commander.  Weekly  reports  must 
also  be  delivered  directly  to  the 
appropriate  NMFS  Region  or  Center  (see 
tables  1  and  2  of  this  section).  (The 
required  reports  may  be  delivered  to  the 
closest  usee  communication  station  as 
indicated  in  table  3  of  this  section  or 
other  USCG  communication  station  only 
if  adequate  private  or  commercial 
communications  facilities  have  not  been 
successfully  contacted.)  Radio  reports 
must  be  made  via  radiotelegraphy. 
Telex,  or  facsimile  where  available.  For 
the  purposes  of  this  section,  a  message 
is  considered  "transmitted"  when  its 
receipt  is  acknowledged  by  a 
communications  facility  and  considered 
"delivered"  upon  its  receipt  by  the 
offices  of  the  appropriate  USCG 
commander,  NMFS  Regional  Office,  or 
NMFS  Center  identified  in  table  3  of 
this  section.  Reports  required  b>  this 
section  may  be  submitted  by  the  vessel  s 
designated  representative;  however,  the 
operator  of  the  FFV  is  responsible  for 
the  correct  and  timely  filing  of  all 
reouired  reports. 

(c)  Activity  reports.  The  operator  of 
each  FFV  must  report  the  FFV's 
movements  and  activities  before  or 
upon  the  event,  as  specified  in  this 
paragraph  (c).  Appropriate  forms, 
instructions,  codes,  and  examples  are 
contained  in  the  conditions  and 
restrictions  of  the  FFV's  permit.  Each 
FFV  report  must  contain  the  following 


information:  The  message  identifier 
"VESREP"  to  indicate  it  is  a  vessel 
activity  report.  FFV  name,  international 
radio  call  sign  IRCS.  date  (month  and 
day  based  on  GMT),  time  (hour  and 
minute  GMT),  position  (latitude  and 
longitude  to  the  nearest  degree  and 
minute)  where  required,  area  (by  fishing 
area  code)  wh^re  required,  the 
appropriate  action  code,  confirmation 
codes  where  required,  and  the  other 
information  specified  in  paragraphs 
(c)(1)  through  (c)(n)  of  this  section. 

il]"Bf:GIN".  Each  operator  must 
specifv  the  date.  time,  position  and  area 
the  FFV  will  actually  "BEGIN  "  fishing 
in  the  EEZ  and  the  species  (by  species 
code),  product  (by  product  code),  and 
quantity  of  all  fish  and  fish  products  (by 
produc'  weight  to  the  nearest  hundredth 
of  3  metric  ton)  on  board  when  entering 
the  EEZ  (action  code  "BEGIN")  The 
message  must  he  delivered  at  least  24 
hours  before  the  vessel  begins  to  fish. 

(2)  -DEPART".  Each  operator  must 
specify  the  date,  time,  position,  and  area 
the  FFV  will  "DEPART"  the  EEZ  to 
embark  or  debark  an  observer,  to  visit  3 
U.S.  port,  to  conduct  a  joint  venture  in 
internal  waters,  or  to  otherwise 
temporarily  leave  an  authorized  fishing 
area,  but  not  depart  the  seaward  limit  of 
the  EEZ  (action  code  "DEPART").  The 
message  must  be  transmitted  before  the 
FFV  departs  the  present  fishing  area  and 
delivered  within  24  hours  of  its 
transmittal. 

(3)  'PETIJRS''.  Each  operator  must 
specify  the  date,  time,  position,  and  area 
the  FFV  will  "RETLTW"  to  the  EEZ 
following  a  temporary  departure,  and 
the  species  fby  species  code),  product 
(by  product  code),  and  quantity  of  all 
fish  and  tish  proaucts  (by  product 
weight  to  the  nearest  hundredth  of  a 
metrii;  ton)  on  board  that  were  received 
in  a  joint  venture  in  internal  waters 
(action  code  -RETURN").  The  message 
must  be  transmitted  before  returning  to 
the  EEZ  and  delivered  within  24  hours 
of  its  transmittal. 

(4)  "SHIFT"  Each  operator  must 
report  each  SHIFT  in  fishing  area  (as 
described  for  each  fishery)  by  specifving 
the  date,  time,  and  position  the  FFV  will 
.start  fishing,  and  the  new  area  (action 
code  "SHIFT").  The  message  must  be 
transmitted  before  leaving  the  original 
area  and  delivered  within  24  hours  of  its 
transmittal.  If  a  foreign  vessel  operates 
within  20  nautical  miles  (3':'.04  km)  of 

a  fishing  area  boundary,  its  operato> 
mav  submit  in  one  message  the  shift 
reports  for  all  fishing  area  shifts 
occurring  during  1  fishing  day  (0001- 
2400  GMT).  This  message  must  be 
transmitted  prior  to  the  last  shift 
expected  to  be  made  in  the  day  and 


delivered  within  24  hourt  of  its 
transmittal. 

(5;   'JK'  OPS".  Each  operator  must 
specih'  the  date,  time,  position,  and  ares 
at  which  the  FFV  will  'START'  )oint 
venture  operations  (action  code 
"START  IV  OPS)  or    END"  joint 
venture  operations  (action  code    E.ND 
rv  OPS' ).  These  reports  must  be  made 
in  addition  to  other  activity  reports 
niede  under  this  section  Each  message 
must  be  transmitted  before  the  event 
and  delivered  within  24  hours  of  its 
transmittal. 

(G)   -TRAS'SFER     The  operator  of 
each  FFV  that  antiripates  a 
transshipping  operation  in  wtiich  the 
FF\'  will  rec:eive  fish  or  fisheries 
products  must  specify  the  date,  time, 
position  and  area  the  FFV  will  conduut 
the  'TRANSFER'  and  the  name  and 
IRCS  of  tl.e  other  FFV  or  US  vessel 
involved  (action  code  "TR.\NSFER  '). 
The  report  must  include  the  permit 
activity  code  under  which  the  transfer 
will  be  made.  The  message  must  be 
transmitted  prior  to  the  transfer  and 
delivered  within  24  hours  of  its 
transmittal.  The  movement  o^raw  fisii 
from  a  perm.itted  foreign  catching  vessel 
or.  under  an  Activitv  Code  4.  from  a 
U.S.  fishing  vessel  tc  the  reportin^j 
pro<;cssinf:  vessel  and  the  return  ot  nets 
or  codends  is  not  considered  a  transfer. 

(7)  •■OFFLOADED".  Each'operator 
must  Sj)erif\-  the  date.  time,  position 
and  area  tiie  FFV  "OF!  LOADED"  fish  or 
fisheries  products  TO  a.-^other  FFV  or  e 
U.S.  vessel  in  a  trar.sfer.  the  other  FF\"s 
or  U.S.  vessel's  name.  IRCS.  Permit 
Activity  Code  under  w  hicii  the  transfer 
was  macie.  spe(_:ies  (by  species  code)  and 
quantity  of  fish  and  f..>herie-:  products 
(by  product  code  and  by  product 
weight,  to  the  nearest  hundredth  of  a 
metric  Ion)  offioaded  (action  code 
"OFFLOADED  TO").  The  message  must 
be  transmitted  within  12  hours  after  the 
transfer  is  (cmpleted  and  delivered 
within  24  hours  of  its  transmittal  and 
Before  the  FFV  ceases  fishing  in  the 
EEZ. 

(8)  •RLCEI\TD".  Each  operator  must 
specif)'  the  date.  time,  position  and  area 
the  vessel  '  RECErVTD"  fish  or  fisheries 
products  FROM  another  FFV  in  a 
transfer,  the  other  FF\"s  or  U.S  vessel's 
name.  IRCS.  Permit  Activitv  Code  undpr 
which  the  receipt  was  made,  species  (by 
species  code)  and  quantity  of  fish  and 
fisheries  products  (by  product  rode  and 
by  product  weight,  to  the  nearest 
hundredth  of  a  metric  ton)  received 
(action  code  "RECEI\TD  FROM")  The 
message  must  be  transmitted  within  12 
hours  after  the  transfer  is  completed  and 
delivered  within  24  hours  of  its 
transmittal  aid  before  the  \essel  ceases 
fishing  in  the  EEZ. 
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(9)  '  CEASE".  Each  operator  must 
specifv  the  date,  time,  position,  and  area 
the  FFV  will  'CEASE"  fishing  in  order 
to  leave  the  EEZ  (action  code  "CEASE"). 
The  message  must  be  delivered  at  least 
24  hours  before  the  FFV's  departure. 

(10)  •CHANGE".  Each  operator  must 
report  any  "CHANGE"  TO  the  FFVs 
operations  if  the  position  or  time  of  an 
event  specified  in  an  activity  report  will 
vary  more  than  5  nautical  miles  (9.26 
km)  or  4  hou^s  firom  that  previously 
reported,  by  sending  a  revised  message 
inserting  the  word  "CHANGE"  in  front 
of  the  previous  report,  repeating  the 
name,  IRCS,  date,  and  time  of  the 
previous  report,  adding  the  word  "TO" 
and  the  complete  revised  text  of  the  new 
report  (action  code  "CHANGE  TO"). 
Changes  to  reports  specifying  an  early 
beginning  of  fishing  by  an  FFV  or  other 
changes  to  reports  contained  in 
paragraphs  (c)(1)  through  (ci(9)  of  this 
section  must  be  transmit'ied  and 
delivered  as  if  the  CR.\NGE  rrport  were 
the  original  message 

{\\]^'CAi\CEL"  Each  operator 
wanting  to  CANCEL  a  previous  report 
may  c*o  so  by  sending  a  revised  message. 
and  inserting  the  word  "CANCEL."  m 
front  of  the  previous  reports  vess'^l 
.aame.  IRCS,  date,  time  and  action  code 
canceled  (jction  code  "CA.NCiEL ").  The 
■Tiessage  must  be  transmitted  ;ind 
delivered  pnor  to  the  date  aii.I  'inc  of 
the  event  in  the  ontjiral  messii;''. 

(d)  The  operator  of  an  FFV  »siji  bt^  in 
violation  oi  par-igraphs  (c)(  I )  through 
(dl'^l  oi  this  seciion  if  the  FFV  d'jtis  not 
pass  within  .5  nai.iti'.;al  miles  (9.26  kni) 
of  the  position  (?iven  in  the  repor' 
wittiin  4  hours  of  the  timf  'Jiven  in  ire 
report 

(ej  The  notices  requirv^d  by  this 
sertion  may  be  [^rov'tied  for  individual 
nr  gioups  of  FFV's  (on  a  v esse  1-bv -vessel 
basi*;)  bv  nuthor.zed  persons.  A'l  rFV 
nperatm  may  re;ransriiil  repoils  on  '.no 
be^  ilf  o''  another  FF\'.  if  authonzeii  by 
t'da;  FFV's  operator  Tiiis  dot  b  .ict 
relieve  the  inriividi'iii  vessel  op'irator  of 
t'''f  rpsponsiblatv  ot  tliinp  re'ju;rfd 
ftport^.  In  these  f-aseh.  the  n■!e.^sUf■.y 
tonriat  should  be  modified  so  th.-.t  each 


NMFS  regiona'  airsc'ir.s 


line  of  text  under  "  VESREP"  is  a 
separate  vbssrI  report. 

(0  Weekly  ruports.  (1)  The  operator  of 
each  FFV  in  the  EEZ  must  submit 
appropriate  weekly  reports  through  the 
Nation's  designated  representative.  The 
report  must  arrive  at  the  address  and 
time  specified  in  paragraph  (g)  of  this 
section.  The  reports  may  be  sent  by 
facsimile  or  Telex,  but  a  completed  copy 
of  the  report  form  must  be  mailed  or 
hand  delivered  to  confirm  the  Telex. 
Appropriate  forms,  instructions,  codes, 
and  examples  are  contained  in  the 
conditions  and  restrictions  of  the  FFV's 
permit.  Designated  representatives  may 
include  more  than  one  vessel  report  in 
a  facsimile  or  Telex  message,  if  the 
information  is  submitted  on  a  vessel-by- 
vessel  basis.  Requests  for  corrections  to 
previous  reports  must  be  submitted 
through  the  Nation's  designated 
representative  and  mailed  or  hand- 
delivered,  together  with  a  written 
explanation  of  the  reasons  for  the  errors. 
The  appropriate  Regional  or  S::ience 
and  Research  Director  may  accept  or 
reject  any  correction  and  initiate  any 
appropriate  civil  penaltv  actions. 

(2)  Weekly  catch  report  ICATREP). 
The  operator  of  each  FFV  must  submit 
<-i  weekly  catch  report  stating  any  catch 
(Activity  Code  1)  in  round  vvoight  of 
each  species  or  species  grc.ip  allocated 
ro  'hat  Njtioii  by  area  and  d  ws  fished 
in  each  area  for  th.=  weekly  period 
Sunday  tiirough  Saturday,  GMT,  as 
rnoQilied  by  tnc  Hshery  in  which  the 
FFV  is  engaged.  Foreipi;  vessels 
delivering  unsorted,  unprocessed  fish  to 
a  processir.a  vessel  are  not  required  to 
subruit  CATREP's,  ii  that  processing 
vos'jel  (Activity  Code  2)  submits 
nonsolid?.tod  CATRSV  s  for  all  .Hsh 
rsrei'ved  dming  each  weekly  period.  No 
report  is  required  for  FFV's  thit  do  not 
catch  or  r  jceivo  foreier -caught  fish 
dunr^jj  the  reporting  period. 

[  V)  lV>eik/y  receipts  report  (RECREP). 
The  operator  of  each  FFV  must  submit 
a  wtekly  report  stating  any  receipts  of 
IJ.fj. -harvested  fish  in  a  joint  venture 
(Art.vity  Code  4)  for  the  weekly  period 
Saui.lj}  througii  Saturday.  G^4T,  es 

Table  i  to  §  6OG.0O2— Addresses 


modified  by  the  fishery  in  which  the 
FFV  is  engaged,  for  each  fishing  area,  by 
authorized  or  prohibited  species  or 
species  group;  days  fish  received;  round 
weight  retained  or  returned  to  the  U.S. 
fishing  vessel;  number  of  codends 
received;  and  number  of  vessels 
transferring  codends.  The  report  must 
also  include  the  names  of  U.S.  fishing 
vessels  transferring  codends  during  the 
week.  No  report  is  required  for  FFV's 
that  do  not  receive  any  U.S. -harvested 
fish  during  the  reporting  period. 

(4)  Marine  mammal  report 
(MAMREP).  The  operator  of  each  FFV 
must  submit  a  weekly  report  stating  any 
incidental  catch  or  receipt  of  marine 
mairimals  (Activity  Codes  1  or  2  and/ur 
4),  the  geographical  position  caught,  the 
condition  of  the  animal,  number  caught 
(if  more  than  one  of  the  same  species 
and  condition),  and  nationality  of  the 
catching  vessel  for  the  period  Sunday 
through  Saturday,  GMT,  as  modified  by 
the  fishery  in  which  the  vessel  is 
engaged.  Foreign  catching  vessels 
delivering  unsorted,  unproce.ssed  fish  to 
processing  vessel  are  not  required  to 
.submit  MAMREP's,  provided  that  the 
processing  or  factory  vessel  (Activity 
Code  2)  submits  consolidated 
MAMREP's  fur  all  fish  received  during 
each  weekly  period  PTV's  rt'ceivin^ 
U.S. -harvested  fish  in  a  joint  venture 
(Activity  Code  4)  must  submit 
consolidated  reports  for  U.S  vt;ss'i'-. 
opfc'ating  'n  the  joint  venture  No  report 
is  required  for  FP>''s  that  do  not  calr.h 
or  receiv'e  marine  mar.imals  d  ir-ng  the 
reporting  period. 

ig)  Siibinission  instructirm,  jar  weekJy 
reports.  The  designated  representative 
'  for  each  FFV  must  submit  weekly 
reports  in  the  prescribed  format  to  the 
appropriate  Regional  or  Scif^nce  and 
Research  Director  of  NMFS  by  1900 
GMT  on  ihp  Wednesday  following  the 
ijiid  of  the  reporting  period.  However, 
by  agreement  with  the  appropriate 
DirectOi.  liie  desiRnated  reori'sentative 
may  oubnit  weekly  repcrls  to  some 
other  facility  cf  NMFS. 


NMFS  sciery:e  and  research  difectors 


US.  Coast  Guard  ccrrnvnders 


I 


Directc:.  Noiirieast  Hego-'.  National  Nta.-ina  Fisn-  1  D'l-ectcr  Nortrieast  Fis'ier.es  Science  Center,  Na- 
erier,  Ser/ice.  NCAA,  One  uiackburn  Drive,  I  ticns' Ma'ine  Fisriene;  Service,  NCAA,  T 66  Water 
G'ouceste'.  .M^  C;'!9.3C^22<i3.  1      Streo'.  Woods  Hole  .vlA  02643-1097. 

u'rectov  SoiKfTeast  '-egicn,  National  M-a^ne  Fistv  Director.  Souf^eoji  F'She^es  LV.ience  Centef,  Na- 
er.e:  Spr\'re.  nOAA  9''2'  Exec.  Center  Drive  N.,  tio'- ;•  Marine  Fisheries  ServK:<»,  NCAA,  75  Vir- 
Si.  '^erersOurg,  Fl  3'i7>:i2.  '      gima  Beacti  D-.y^,  Miami,  FL  3.?149-1003 


1" 


D'fec;or  Norr^^vves*  Pe^jiO'-.  Nat-ona'  Marino  Fish- 
eries Serv.ce.  NOA/ .  7600  Saix!  F'ont  Way  ME 
BIN  C'i5700,  Biflg.  ".    Seattle.  WA  c)sn5 


Liiiectof,  Nort'^w?;s;  Pishenas  Sc'er^ic-  Cenie',  ^ja- 
tional  Marine  F.slieries  Service,  NOAA.  2725 
Mcptiake  8ouiv,-va.'d  East.  Seattle,  WA  98112- 
.;0S7. 


Comi-Tiande'.  Atlarti.':  Area,  J  S. 
Ccast  Guard,  Governjr'i  '.siand, 
Ns/.';orK  Ny  vD004 

Ccin^Tiarder,  Atlantic  Area,  • '  S 
Coast  Gucrd.  Governor's  :si?rvj 
New  Yoik.  NY  10004. 

Commander,  Paui'ic  Area.  U.S. 
Coast  Guard,  Government  is- 
land. Alarreda.  CA  94501 


Table  no  §600.502— Addresses— Continued 


NMFS  regional  directors 


Director,  Alaska  Region,  National  Marir^e  Fisheries 


Servee,    NOAA,    P.O.    Box    1668,    Juneau, 
99802-1668. 


AK 


Director,  Southwest  Region  Natk>nal  Marine  Fish- 
eries Service,  NOAA,  501  West  Ocean  Blvd,  Suite 
4200.  Long  Beach,  CA  90802-4213. 


NMFS  science  and  research  cfrectors 


Director,  Alaska  Fisheries  Soence  Center,  National 
Marine  Fistwries  Service,  NOAA,  7600  Sarxj 
Point  Way,  NE.  BIN  CI 5700,  BWg.  4.  Seattle,  WA 
98115-0070. 

Director,  Southwest  Fisheries  Science  Center,  Na- 
tional Marine  Fisheries  Service,  NOAA.  P.O.  Box 
271 .  La  Jolla,  CA  9203^-0271 . 


U.S.  Coast  Guard  oommanders 


Convnander,  Seventeenth  Coast 
Guard  District.  PO.  Box  25517, 
Juneau,  AK  99802. 

Commander,  Fourteenth  Coast 
Guard  Dtstnct.  300  Ala  Moana 
Blvd..  Honoiuhj.  HI  96850. 


Table  2  to  §  600.502— Areas  of  Responsibility  of  NMFS  and  U.S.  Coast  Guard  Offices 


Area  of  respor^itxlity 


Fishery 


4- 


National  Manne  Fisheries  Serv- 
ice 


U.S.  Coast  Guard 


Atlantic  Ocearv— North  of  Cape  Hatteras 


Atlantic  Ocean — South  of  Cape  Hatteras 

Gulf  of  Mexico 

Carikjbean   Sea — Pacific  Ocean  off  the 

States    of    Calif omia,    Oregon,    and 

Washington. 
North  Pacific — Ocean  and  Bering  Sea  off 

Alaska. 


I 
Pacific  Ocean  off  Hawaii  and  Ottier  US   i 
Insular  Possessions  in  the  Central  and 
Western  Pacific  < 


Norttiwest  Atlantic  Ocean  Fish- 
ery, including  the  Hake  Fish- 
ery. 

Atlantic  Billfish  and  Stiarks  Fish- 
ery 

Royal  Red  Shnmp  Fishery 

Pacrfk;  Coast  GrourxJfish  Fish- 
ery. 

Gulf  of  Alaska  Groundfish  Fistv 

ery. 
Benng  Sea  and  Aleutian  Islands 

Groundfish      Fishery;      Snail 

Fishery. 
Seamount  Groundfish  Fishery 


Pacific  Pelagic  Species  Fishery, 
Precious  Coral  Fishery. 


!  Director,  Northeast  Center,  Attn;    Commander.  Atlantic  Area 
I      Otjserver  Program. 

1  t 

:  Director,  Norttieast  Center,  Attn     Commarxler,  Atlantic  Area. 
Otjserver  Program 

Director.  Northwest  Region.  Di-    Commander,  Pacific  Area. 

rector,    Northwest    Fishenes 

Science  Center 

Director,  Alaska  Region  I  Commarxler.  Sevemeentri 

'      Coast  Guard  District 
Director,       Alaska       Fisheries 

Soence  Center. 


Director.  Southwest  Region  Commander,   Fourteenth  Coast 

Guard  District 

Director,  Southwest  Center.  I 


Table  3  to  §600.502— U.S.  Coast  Guard  Communications  Stations  and  Frequencies 


U.S.  Coast  Guard  communications  station 


IRCS 


Radio- 
telephone 
Ctiannei ' 


GMT  ime 


Boston  

CAMSLANT  Chesapeake  (Portsmouth,  VA)  . 

New  Orleans  

CAMSPAC  Point  Reyes  (San  Francisco.  CA) 

Honolulu  

Kodiak  


NMF 
NMN 
NMG 

NMC 

I  NMO 

I 

!NOJ 


A-E 

B,C 

0 

E 

A 

B,C 

D 

E 

A 

B,C 

D 

E 

A-D 

E 

A-0 

E 

A-0 

E 


2330- : 100 

All 

1100-2330 

(On  request). 

2330-1100. 

Ail 

1100-2330. 

(On  request) 

2330-1100 

All 

1100-2330. 

(On  request). 

All 

(On  request). 

All 

(On  request) 

All 

(On  request) 


^  Carrier  frequencies  ot  duplex,  high-frequency  single-sidet>and  channels  are: 

Letter  Stwre  transmit 


Ship  transmrt 


A 
8 
C 
D 
E 


4426.0 

6501.0 

8764.0 

13089.0 

17314.0 


4134.0 

6200.0 

8240.0 

12242.0 

16432.0 
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§  600.503    Vessel  and  gear  Identification. 

(a)  Vessel  identification.  (1)  The 
operator  of  each  FFV  assigned  an  IRCS 
must  display  that  call  sign  amidships  on 
both  the  port  and  starboard  sides  of  the 
deckhouse  or  hull,  so  that  it  is  visible 
from  an  enforcement  vessel,  and  on  an 
appropriate  weather  deck  so  it  is  visible 
from  the  air. 

(2)  The  operator  of  each  FFV  not 
assigned  an  IRCS,  such  as  a  small 
trawler  associated  with  a  mothership  or 
one  of  a  pair  of  trawlers,  must  display 
the  IRCS  of  the  associated  vessel, 
followed  by  a  numerical  suffix.  (For 
example.  JCZM-l,  JCZM-2,  etc..  would 
be  displayed  on  small  trawlers  not 
assigned  an  IRCS  operating  with  a 
mothership  whose  IRCS  is  JCZM;  JANP- 
1  would  be  displayed  by  a  pair  trawler 
not  assigned  an  IRCS  operating  with  a 
trawler  whose  IRCS  is  JANP.) 

(3)  The  vessel  identification  must  be 
in  a  color  in  contrast  to  the  background 
and  must  be  permanently  affixed  to  the 
FFV  in  block  Roman  alphabet  letters 
and  Arabic  numerals  at  least  1  m  in 
height  for  FFVs  over  20  m  in  length, 
and  at  least  0.5  m  in  height  for  all  other 
FFVs. 

(b)  Navigational  lights  and  shapes. 
Each  FFV  must  display  the  lights  and 
shapes  prescribed  by  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (TIAS  8587,  and  1981 
amendment  TIAS  10672),  for  the 
activity  in  which  the  FFV  is  engaged  (as 
described  at  33  CFR  part  81). 

(c)  Gear  identification.  (1)  The 
operator  of  each  FFV  must  ensure  that 
all  deployed  fishing  gear  that  is  not 
physically  and  continuously  attached  to 
an  FFV: 

(i)  Is  clearly  marked  at  the  surface 
with  a  buoy  displaying  the  vessel 
identification  of  the  FFV  (see  paragraph 
(a)  of  this  section)  to  which  the  gear 
belongs: 

(ii)  Has  attached  a  light  visible  for  2 
nautical  miles  (3  70  km)  at  night  in  good 
visibilitv;  and 

(iii)  Has  a  radio  buoy. 

Trawl  codends  passed  from  one  vessel 
to  another  are  considered  continuously 
attached  gear  and  are  not  required  to  be 
marked. 

(2)  The  operator  of  each  FFV  must 
ensure  that  deployed  longlines,  strings 
of  traps  or  pots,  and  gillnets  are  marked 
at  the  surface  at  each  terminal  end  with: 
(see  §  600.503(c){l)(i)  through  (c)(l)(iii) 
of  this  section. 

(3)  Additional  requirements  may  be 
specified  for  the  fishery  in  which  the 
vessel  is  engaged. 

(4)  Unmarked  or  incorrectly  identified 
fishing  gear  may  be  considered 
abandoned  and  may  be  disposed  of  in 


accordance  with  applicable  Federal 
regulations  by  any  authorized  officer. 

(d)  ^4aintenance.  The  operator  of  each 
FFV  must— 

(1)  Keep  the  vessel  and  gear 
identification  clearly  legible  and  in  good 
repair; 

(2)  Ensure  that  nothing  on  the  FFV 
obstructs  the  view  of  the  markings  from 
an  enforcement  vessel  or  aircraft;  and 

(3)  Ensure  that  the  proper 
navigational  lights  and  shapes  are 
displayed  for  the  FFVs  activity  and  are 
properly  functioning. 

§  600.504    Facilitation  of  enforcement 

(a)  General.  (1)  The  owner,  operator, 
or  any  person  aboard  any  FFV  subject  to 
this  subpart  must  immediately  comply 
with  instructions  and  signals  issued  by 
an  authorized  officer  to  stop  the  FFV;  to 
move  the  FFV  to  a  specified  location; 
and  to  facilitate  safe  boarding  and 
inspection  of  the  vessel,  its  gear, 
equipment,  records,  and  fish  and  fish 
products  on  board  for  purposes  of 
enforcing  the  Magnuson  Act  and  this 
subpart. 

(2)  The  operator  of  each  FFV  must 
provide  vessel  position  or  other 
information  when  requested  by  an 
authorized  officer  within  the  time 
specified  in  the  request. 

(bj  Communications  equipment.  (1) 
Each  FFV  must  be  equipped  with  a 
VHF-FM  radiotelephone  station  located 
so  that  it  may  be  operated  from  the 
wheelhoiise.  Each  operator  must 
maintain  a  continuous  listening  watch 
on  channel  16  (156.8  mHz). 

(2)  Each  FFV  must  be  equipped  with 
a  radiotelephone  station  capable  of 
communicating  via  2182  kHz  (SSB) 
radiotelephony  and  at  least  one  set  of 
working  frequencies  identified  in  table 
3  to  §  600.502  appropriate  to  the  fishery 
in  which  the  FFV  is  operating.  Each 
operator  must  monitor  and  be  ready  to 
communicate  via  2182  kHz  (SSB) 
radiotelephone  each  day  from  0800 
GMT  to  0830  GMT  and  2000  to  2030 
GMT,  and  in  preparation  for  boarding. 

(3)  FFVs  that  are  not  equipped  with 
processing  facilities  and  that  deliver  all 
catches  to  a  foreign  processing  vessel 
are  exempt  from  the  requirements  of 
paragraph  (b)(2)  of  this  section. 

(4)  FFVs  with  no  IRCS  that  do  not 
catch  fish  and  are  used  as  auxiliafy 
vessels  to  handle  codends,  nets, 
equipment,  or  passengers  for  a 
processing  vessel  are  exempt  from  the 
requirements  of  paragraphs  (b)(1)  and 
(b)(2)  of  this -section. 

(5)  The  appropriate  Regional  Director, 
with  the  agreement  of  the  appropriate 
USCG  commander,  may,  upon  request 
by  a  foreign  nation,  accept  alternatives 
to  the  radio  requirements  of  this  section 


to  certain  FFVs  or  types  of  FFVs 
operating  in  a  fishery,  provided  they  are 
adequate  for  the  communications  needs 
of  the  fishery. 

(c)  Communications  procedures.  (1) 
Upon  being  approached  by  a  USCG 
vessel  or  aircraft,  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  any  FFV  subject 
to  this  subpart  must  be  alert  for 
communications  conveying  enforcement 
instructions.  The  enforcement  unit  may 
communicate  by  channel  16  VHF-FM 
radiotelephone.  2182  kHz  (SSB) 
radiotelephone,  message  block  from  an 
aircraft,  flashing  light  or  flag  signals 
from  the  International  Code  of  Signals, 
hand  signal,  placard,  loudhailer,  or 
other  appropriate  means.  The  following 
signals,  extracted  from  the  International 
Code  of  Signals,  are  among  those  that 
may  be  used. 

(i)  "AA.  AA,  AA.  etc.",  which  is  the 
call  for  an  unknown  station.  The 
signaled  vessel  should  respond  by 
identifying  itself  or  by  illuminating  the 
vessel  identification  required  by 
§600.505; 

(ii)  "RY-CY",  meaning  "You  should 
proceed  at  slow  speed,  a  boat  is  coming 
to  you"; 

(iii)  "SQ3".  meaning  "You  should 
stop  or  heave  to;  I  am  going  to  board 
you";  and 

(iv)  "L",  meaning  "You  should  stop 
your  vessel  instantly." 

(2)  Failure  of  an  FFVs  operator  to 
stop  the  vessel  when  directed  to  do  so 
by  an  authorized  officer  using  VHF-FM 
radiotelephone  (channel  16).  2182  kHz 
(SSB)  radiotelephone  (where  required), 
message  block  from  an  aircraft,  flashing 
light  signal,  flaghoist,  or  loudhailer 
constitutes  a  violation  of  this  subpart. 

(3)  The  operator  of  or  any  person 
aboard  an  FFV  who  does  not  understand 
a  signal  from  an  enforcement  unit  and 
who  is  unable  to  obtain  clarification  by 
radiotelephone  or  other  means  must 
consider  the  signal  to  be  a  command  to 
stop  the  FFV  instantly. 

(d)  Boarding.  The  operator  of  an  FFV 
signaled  for  boarding  must — 

(1)  Monitor  2182  kHz  (SSB) 
radiotelephone  and  channel  16  (156.8 
mHz)  VHF-FM  radiotelephone; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  maintain 
the  safety  of  the  FFV  and  facilitate 
boarding  by  the  authorized  officer  and 
the  boarding  party  or  an  observer; 

(3)  Provide  the  authorized  officer, 
boarding  party,  or  observer  a  safe  pilot 
ladder.  The  operator  must  ensure  the 
pilot  ladder  is  securely  attached  to  the 
FFV  and  meets  the  construction 
requirements  of  Regulation  17,  Chapter 
V  of  the  International  Convention  for 
the  Safety  of  Life  at  Sea  (SOLAS),  1974 


(TIAS  9700  and  1978  Protocol,  TIAS 
10009),  or  a  substantially  equivalent 
national  standard  approved  by  letter 
from  the  Assistant  Administrator,  with 
agreement  with  the  USCG.  Safe  pilot 
ladder  standards  are  summarized  below: 

(i)  The  ladder  must  be  of  a  single 
length  of  not  more  than  9  m  (30  ft), 
capable  of  reaching  the  water  from  the 
point  of  access  to  die  FFV,  accounting 
for  all  conditions  of  loading  and  trim  of 
the  FFV  and  for  an  adverse  list  of  15°. 
Whenever  the  distance  from  sea  level  to 
the  point  of  access  to  the  ship  is  more 
than  9  m  (30  ft),  access  must  be  by 
means  of  an  accommodation  ladder  or 
other  safe  and  convenient  means. 

(ii)  The  steps  of  the  pilot  ladder  must 
be— 

(A)  Of  hardwood,  or  other  material  of 
equivalent  properties,  made  in  one 
piece  free  of  knots,  having  an  efficient 
non-slip  surface;  the  four  lowest  steps 
may  be  made  of  rubber  of  sufficient 
strength  and  stiffness  or  of  other 
suitable  material  of  equivalent 
characteristics; 

(B)  Not  less  than  480  mm  (19  inches) 
long.  115  mm  (4.5  inches)  wide,  and  25 
mm  (1  inch)  in  depth,  excluding  any 
non-slip  device;  and 

(C)  Equally  spaced  not  less  than  300 
millimeters  (12  inches)  nor  more  than 
380  mm  (15  inches)  apart  and  secured 
in  such  a  manner  that  they  will  remain 
horizontal. 

(iii)  No  pilot  ladder  may  have  more 
than  two  replacement  steps  that  are 
secured  in  position  by  a  method 
diff'erent  from  that  used  in  the  original 
construction  of  the  ladder. 

(iv)  The  side  ropes  of  the  ladder  must 
consist  of  two  uncovered  manila  ropes 
not  less  than  60  mm  (2.25  inches)  in 
circumference  on  each  side  (or  synthetic 
ropes  of  equivalent  size  and  equivalent 
or  greater  strength).  Each  rope  must  be 
continuous,  with  no  joints  below  the  top 
step. 

(v)  Battens  made  of  hardwood,  or 
other  material  of  equivalent  properties, 
in  one  piece  and  not  less  than  1.80  m 
(5  ft  10  inches)  long  must  be  provided 
at  such  intervals  as  will  prevent  the 
pilot  ladder  from  twisting.  The  lowest 
batten  must  be  on  the  fifth  step  from  the 
bottom  of  the  ladder  and  the  interval 
between  any  batten  and  the  next  must 
not  exceed  nine  steps. 

(vi)  Where  passage  onto  or  off  the  ship 
is  by  means  of  a  bulwark  ladder,  two 
handhold  stanchions  must  be  fitted  at 
the  point  of  boarding  or  leaving  the  FFV 
not  less  than  0.70  m  (2  ft  3  inches)  nor 
more  than  0.80  m  (2  ft  7  inches)  apart, 
not  less  than  40  mm  (2.5  inches)  in 
diameter,  and  must  extend  not  less  than 
1.20  m  (3  ft  11  inches)  above  the  top  of 
the  bulwark. 


(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer  or  observer,  provide  a 
manrope.  safiety  line,  and  illumination 
for  the  ladder;  and 

(5)  Take  such  other  actions  as 
necessary  to  ensure  the  safety  of  the 
authorized  officer  and  the  boarding 
party  and  to  faciUtate  the  boarding  and 
inspection. 

(e)  Access  and  records.  (1)  The  owner 
and  operator  of  each  FFV  must  provide 
authorized  officers  access  to  all  spaces 
where  work  is  conducted  or  business 
papers  and  records  are  prepared  or 
stored,  including  but  not  limited  to. 
personal  quarters  and  areas  within 
personal  quarters. 

(2)  The  owner  and  operator  of  each 
FFV  must  provide  to  authorized  officers 
all  records  and  documents  pertaining  to 
the  fishing  activities  of  the  vessel, 
including  but  not  limited  to,  production 
records,  fishing  logs,  navigation  logs, 
transfer  records,  product  receipts,  cargo 
stowage  plans  or  records,  draft  or 
displacement  calculations,  customs 
documents  or  records,  and  an  accurate 
hold  plan  reflecting  the  current 
structure  of  the  vessel's  storage  and 
factory  spaces. 

(0  Product  storage.  The  operator  of 
each  permitted  FFV  storing  fish  or  fish 
products  in  a  storage  space  must  ensure 
that  all  non-fish  product  items  are 
neither  stowed  beneath  nor  covered  by 
fish  products,  unless  required  to 
maintain  the  stability  and  safety  of  the 
vessel.  These  items  include,  but  are  not 
limited  to.  portable  conveyors,  exhaust 
fans,  ladders,  nets,  fuel  bladders,  extra 
bin  boards,  or  other  movable  non- 
product  items.  These  items  may  be  in 
the  space  when  necessary  for  safety  of 
the  vessel  or  crew  or  for  storage  of  the 
product.  Lumber,  bin  boards,  or  Other 
dunnage  may  be  used  for  shoring  or 
bracing  of  product  to  ensure  safety  of 
crew  and  to  prevent  shifting  of  cargo 
within  the  space. 

§600.505    Prohibitions. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1)  Ship,  transport,  offer  for  sale,  sell, 
purchase,  import,  export,  or  have 
custody,  control,  or  possession  of  any 
fish  taken  or  retained  in  violation  of  the 
Magnuson  Act,  the  applicable  GIFA, 
this  subpart,  or  any  permit  issued  under 
this  subpart; 

(2)  Refuse  to  allow  an  authorized 
officer  to  board  an  FFV  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act,  the  applicable  GIFA, 
this  subpart,  or  any  other  permit  issued 
under  this  subpart; 


(3)  Assault,  resist,  oppose,  impede, 
intimidate,  or  interfere  with  any 
authorized  officer  in  the  conduct  of  any 
insp>ection  or  search  descril>ed  in 
paragraph  (a)(2)  of  this  section: 

(4)  Resist  a  lawrful  arrest  for  any  act 
prohibited  by  the  Magnuson  Act,  the 
applicable  GIFA,  this  subpart,  or  any 
permit  issued  under  this  subpart; 

(5)  Interfere  with,  delay,  or  prevent  by 
any  means  the  apprehension  or  arrest  of 
another  person  with  the  knowledge  that 
such  other  person  has  committed  any 
act  prohibited  by  the  Magnuson  Act,  the 
applicable  GIFA,  this  subp)art,  or  any 
permit  issued  under  this  subpart; 

(6)  Interfere  with,  obstruct,  delay, 
oppose,  impede,  intimidate,  or  prevent 
by  any  means  any  boarding, 
investigation  or  search,  wherever 
conducted,  in  the  process  of  enforcing 
the  Magnuson  Act,  the  applicable  GIFA, 
this  subpart,  or  any  permit  issued  under 
this  subpart; 

(7)  Engage  in  any  fishing  activity  for 
which  the  FFV  does  not  have  a  permit 
as  required  under  §  600.501; 

(8)  Engage  in  any  fishing  activity 
within  the  EEZ  without  a  U.S.  observer 
atxiard  the  FFV,  unless  the  requirement 
has  been  waived  by  the  appropriate 
Regional  Director: 

(9)  Retain  or  attempt  to  retain  within 
the  EEZ,  directly  or  indirectly,  any  U.S. 
harvested  fish,  unless  the  FFV  has  a 
permit  for  Activity  Codes  4  or  6. 

(10)  Use  any  fishing  vessel  to  engage 
in  fishing  after  the  revocation,  or  during 
the  period  of  suspension,  of  an 
applicable  permit  issued  under  this 
subpart; 

(11)  Violate  any  provision  of  the 
applicable  GIFA; 

(12)  Falsely  or  incorrectly  complete 
(including  by  omission)  a  permit 
application  or  f>ermit  form  as  specified 
in  §600.501  (d)  and  (k); 

(13)  Fail  to  report  to  the  Assistant 
Administrator  within  15  days  any 
change  in  the  information  contained  in 
the  permit  application  for  a  FFV,  as 
specified  in  §600.503(k); 

(14)  Assault,  resist,  oppose,  impede, 
intimidate,  or  interfere  with  an  observer 
placed  aboard  an  FFV  under  this 
subpart; 

(15)  Interfere  with  or  bias  the 
sampling  procedure  employed  by  an 
observer,  including  sorting  or  discarding 
any  catch  prior  to  sampling,  unless  the 
observer  has  stated  that  sampling  will 
not  occur;  or  tamper  with,  destroy,  or 
discard  an  observer's  collected  samples, 
equipment,  records,  photographic  film, 
papers,  or  effects  without  the  express 
consent  of  the  observer: 

(16)  Prohibit  or  bar  by  command. 
im{)ediment.  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
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from  collecting  samples,  conducting 
product  recovery  rate  determinations, 
making  observations,  or  otherwise 
performing  the  observer's  duties; 

(17)  Harass  or  sexually  harass  an 
authorized  officer  or  observer; 

(18)  Fail  to  provide  the  required 
assistance  to  an  observer  as  described  at 
§600.506  (c)  and  (d); 

(19)  Fail  to  identify,  falsely  identify, 
fail  to  properly  maintain,  or  obscure  the 
identification  of  the  FFV  or  its  gear  as 
required  by  this  subpart: 

(20)  Falsify  or  fail  to  make,  keep, 
maintain,  or  submit  any  record  or  report 
required  by  this  subpart: 

(21)  Failto  return  to  the  sea  or  fail  to 
otherwise  treat  prohibited  species  as 
required  by  this  subpart; 

(22)  Fail  to  report  or  falsely  report  any 
gear  conflict: 

(23)  Fail  to  report  or  falsely  report  any 
loss,  jettisoning,  or  abandonment  of 
fishing  gear  or  other  article  into  the  FEZ 
that  might  interfere  with  fishing, 
obstruct  fishing  gear  or  vessels,  or  cause 
damage  to  any  fishery  resource  or 
marine  mammals; 

(24)  Continue  Activity  Codes  1 
through  4  after  those  activity  codes  have 
been  canceled  under  §600.511; 

(25)  Fail  to  maintain  health  and  safety 
standards  set  forth  in  §  600.506(d); 

(26)  Violate  any  provisions  of 
regulations  for  specific  fisheries  of  this 
subpart; 

(27)  On  a  scientific  research  vessel, 
engage  in  fishing  other  than  recreational 
fishing  authorized  by  applicable  state, 
territorial,  or  Federal  regulations; 

(28)  Violate  any  provision  of  this 
subpart,  the  Magnuson  Act,  the 
applicable  GIFA,  any  notice  issued 
under  this  subpart  or  any  permit  issued 
under  this  subpart:  or 

(29)  Attempt  to  do  any  of  the 
foregoing. 

(b)  It  is  unlawful  for  any  FFV,  and  for 
the  owner  or  operator  of  any  FFV  except 
an  FFV  engaged  only  in  recreational 
fishing,  to  fish — 

(1)  Within  the  boundaries  of  any  state, 
unless  the  fishing  is  authorized  by  the 
Governor  of  that  state  as  permitted  by 
section  306(c)  of  the  Magnuson  Act  to 
engage  in  a  joint  venture  for  processing 
and  support  with  US  fishing  vessels  in 
the  internal  waters  of  that  state:  or 

(2)  Within  the  FEZ,  or  for  any 
anadromous  species  or  continental  shelf 
fishery  resources  beyond  the  FEZ. 
unless  the  fishing  is  authorized  by,  and 
conducted  in  accordance  with,  a  valid 
permit  issued  under  §  600.501. 

§600.506    Observers. 

(a)  General  To  carry  out  such 
scientific,  compliance  monitoring,  and 
other  functions  as  may  b«  ne<:essary  or 


appropriate  to  carry  out  the  purposes  of 
the  Magnuson  Act,  the  appropriate 
Regional  or  Science  and  Research 
Director  (see  table  2  to  §  600.502)  may 
assign  U.S.  observers  to  FFV's.  Except  as 
provided  for  in  section  201(i)(2)  of  the 
Magnuson  Act,  no  FFV  may  conduct 
fishing  operations  within  the  EEZ 
unless  a  U.S.  observer  is  aboard, 
(b)  Effort  plan.  To  ensure  the 
availability  of  an  observer  as  required  by 
this  section,  the  owners  and  operators  of 
FFV's  wanting  to  fish  within  the  EEZ 
will  submit  to  the  appropriate  Regional 
Director  or  Science  and  Research 
Director;  and  also  to  the  Chief.  Office  of 
Enforcement,  NMFS,  Silver  Spring. 
MD.,  a  schedule  of  fishing  effort  30  days 
prior  to  the  beginning  of  each  quarter. 
A  quarter  is  a  time  period  of  3 
consecutive  months  beginning  January 
1,  April  1.  July  Land  October  1  of  each 
year.  The  schedule  will  contain  the 
name  and  IRCS  of  each  FFV  intending 
to  fish  within  the  EEZ  during  the 
upcoming  quarter,  and  each  FFV's 
expected  date  of  arrival  and  expected 
date  of  departure. 

(1)  The  appropriate  Regional  or 
Science  and  Research  Director  must  be 
notified  immediately  of  any  substitution 
of  vessels  or  any  cancellation  of  plans 
to  fish  in  the  EEZ  for  FFV's  listed  in  the 
effort  plan  required  by  this  section. 

(2)  If  an  arrival  date  of  an  FFV  will 
vary  more  than  5  days  from  the  date 
listed  in  the  quarterly  schedule,  the 
appropriate  Regional  or  Science  and 
Research  Director  must  be  notified  at 
least  10  days  in  advance  of  the 
rescheduled  date  of  arrival.  If  the  notice 
required  by  this  paragraph  (b)(2)  is  not 
given,  the  FFV  may  not  engage  in 
fishing  until  an  observer  is  available  and 
has  been  placed  aboard  the  vessel  or  the 
requirement  has  been  waived  by  the 
appropriate  Regional  or  Science  and 
Research  Director. 

(c)  Assistance  to  observers.  To  assist 
the  observer  in  the  accomplishment  of 
his  or  her  assigned  duties,  the  owner 
and  operator  of  an  FFV  to  which  an 
observer  is  assigned  must — 

(1)  Provide,  at  no  cost  to  the  observer 
or  the  United  States,  accommodations 
for  the  observer  aboard  the  FFV  that  are 
equivalent  to  those  provided  to  the 
officers  of  that  vessel; 

(2)  Cause  the  FFV  to  proceed  to  such 
places  and  at  such  times  as  may  be 
designated  by  the  appropriate  Regional 
or  Science  and  Research  Director  for  the 
purpose  of  embarking  and  debarking  the 
observer; 

(3)  Allow  the  observer  to  use  the 
FFV's  communications  equipment  and 
personnel  upon  demand  for  the 
transmission  and  receipt  of  messages; 


(4)  Allow  the  observer  access  to  and 
use  of  the  FFV's  navigation  equipment 
and  personnel  upon  demand  to 
determine  the  vessel's  position; 

(5)  Allow  the  observer  free  and 
unobstructed  access  to  the  FFV's  bridge, 
trawl,  or  working  decks,  holding  bins, 
processing  areas,  freezer  spaces,  weight 
scales,  cargo  holds  and  any  other  space 
that  may  be  used  to  hold,  process, 
weigh,  or  store  fish  or  fish  products  at 
any  time; 

(6)  Allow  the  observer  to  inspect  and 
copy  the  FFV's  daily  log. 
communications  log.  transfer  log,  and 
any  other  log,  document,  notice,  or 
record  required  by  these  regulations; 

(7)  Provide  the  observer  copies  of  any 
records  required  by  these  regulations 
upon  demand; 

(8)  Notify  the  observer  at  least  15 
minutes  before  fish  are  brought  on  board 
or  fish  or  fish  products  are  transferred 
from  the  FFV  to  allow  sampling  the 
catch  or  observing  the  transfer,  unless 
the  observer  specifically  requests  not  to 
be  notified;  and 

(9)  Provide  all  other  reasonable 
assistance  to  enable  the  observer  to 
carry  out  his  or  her  duties. 

(d)  Health  and  safety  standards.  All 
foreign  fishing  vessels  to  which  an 
observer  is  deployed  must  maintain,  at 
all  times  that  the  vessel  is  in  the  EEZ, 
the  following: 

(1)  At  least  one  working  radar; 

(2)  Functioning  navigation  lights  as 
required  by  international  law; 

(3)  A  watch  on  the  bridge  by 
appropriately  trained  and  experienced 
personnel  while  the  vessel  is  underway; 

(4)  Lifeboats  and/or  inflatable  life  rafts 
with  a  total  carrying  capacity  equal  to  or 
greater  than  the  number  of  people 
aboard  the  vessel.  Lifeboats  and 
inflatable  life  rafts  must  be  maintained 
in  good  working  order  and  be  readily 
available; 

(5)  Life  jackets  equal  or  greater  in 
number  to  the  total  number  of  persons 
aboard  the  vessel.  Life  jackets  must  be 
stowed  in  readily  accessible  and  plainly 
marked  positions  throughout  the  vessel, 
and  maintained  in  a  state  of  good  repair; 

(6)  At  least  one  ring  life  buoy  for  each 
25  ft  (7.6  m)  of  vessel  length,  equipped 
with  automatic  water  lights.  Ring  life 
buoys  must  have  an  outside  diameter  of 
not  more  than  32  inches  (81.3  cm)  nor 
less  than  30  inches  (76.2  cm),  and  must 
be  maintained  in  a  state  of  good  repair. 
Ring  life  buoys  must  be  readily 
available,  but  not  positioned  so  they 
pose  a  threat  of  entanglement  in  work 
areas.  They  must  be  secured  in  such  a 
way  that  they  can  be  easily  cast  loose  in 
the  event  of  an  emergency; 

(7)  At  least  one  VHF-FM  radio  with  a 
functioning  channel  16  (156.8  mHz). 


International  Distress,  Safety  and 
Calling  Frequency,  and  one  functioning 
AM  radio  (SSB-Single  Side  Band) 
capable  of  operating  at  2182  kHz  (SSB). 
Radios  will  be  maintained  in  a  radio 
room,  chartroom,  or  other  suitable 
location; 

(8)  At  least  one  Emergency  Position 
Indicating  Radio  Beacon  (EPIRB), 
approved  by  the  USCG  for  offshore 
commercial  use,  stowed  in  a  location  so 
as  to  make  it  readily  available  in  the 
event  of  an  emergency; 

(9)  At  least  six  hand-held,  rocket- 
propelled,  parachute,  red-flare  distress 
signals,  and  three  orange-smoke  distress 
signals  stowed  in  the  pilothouse  or 
navigation  bridge  in  portable  watertight 
containers; 

(10)  All  lights,  shapes,  whistles, 
foghorns,  fog  bells  and  gongs  required 
by  and  maintained  in  accordance  with 
the  International  Regulations  for 
Preventing  Collisions  at  Sea;  and 

(11)  Clean  and  sanitary  conditions  in 
all  living  spaces,  food  service  and 
preparation  areas  and  work  spaces 
aboard  the  vessel. 

(e)  Observer  transfers.  (1)  The 
operator  of  the  FFV  must  ensure  that 
transfers  of  observers  at  sea  via  small 
boat  or  raft  are  carried  out  during 
daylight  hours  as  weather  and  sea 
conditions  allow,  and  with  the 
agreement  of  the  observer  involved.  The 
FFV  operator  must  provide  the  observer 
3  hours  advance  notice  of  at-sea 
transfers,  so  that  the  observer  may 
collect  personal  belongings,  equipment, 
and  scientific  samples. 

(2)  The  FFV's  involved  must  provide 
a  safe  pilot  ladder  and  conduct  the 
transfer  according  to  the  procedures  of 
§  600.506(d)  to  ensure  the  safety  of  the 
during  the  transfer. 

(3)  An  experienced  crew  member 
must  assist  the  observer  in  the  small 
boat  or  raft  in  which  the  transfer  is 
made. 

(f)  Supplementary  observers.  In  the 
event  funds  are  not  available  from 
Congressional  appropriations  of  fees 
collected  to  assign  an  observer  to  a 
foreign  fishing  vessel,  the  appropriate 
Regional  or  Science  and  Research 
Director  will  assign  a  supplementary 
observer  to  that  vessel.  The  costs  of 
supplementary  observers  will  be  paid 
for  by  the  owners  and  operators  of 
foreign  fishing  vessels  as  provided  for  in 
paragraph  (h)  of  this  section. 

(g)  Supplementary  observer  authority 
and  duties.  (1)  A  supplementary 
observer  aboard  a  foreign  fishing  vessel 
has  the  same  authority  and  must  be 
treated  in  all  respects  as  an  observer 
who  is  employed  by  NMFS.  either 
directly  or  under  contract. 


(2)  The  duties  of  supplementary 
observers  and  their  deployment  and 
work  schedules  will  be  specified  by  the 
appropriate  Regional  or  Science  and 
Research  Director. 

(3)  All  data  collected  by 
supplementary  observers  will  be  under 
the  exclusive  control  of  the  Assistant 
Administrator. 

(h)  Supplementary  observer 
payment-— (1)  Method  of  payment.  The 
owners  and  operators  of  foreign  fishing 
vessels  must  pay  directly  to  the 
contractor  the  costs  of  supplementary 
observer  coverage.  Payment  must  be 
made  to  the  contractor  supplying 
supplementary  observer  coverage  either 
by  letter  of  credit  or  certified  check 
drawn  on  a  federally  chartered  bank  in 
U.S.  dollars,  or  other  financial 
institution  acceptable  to  the  contractor. 
The  letter  of  credit  used  to  pay 
supplementary  observer  fees  to 
contractors  must  be  separate  and 
distinct  from  the  letter  of  credit  required 
by  §  600.518(b)(2).  Billing  schedules 
will  be  specified  by  the  terms  of  the 
contract  between  NOAA  and  the 
contractors.  Billings  for  supplementary 
observer  coverage  will  be  approved  by 
the  appropriate  Regional  or  Science  and 
Research  Director  and  then  transmitted 
to  the  owners  and  operators  of  foreign 
fishing  vessels  by  the  appropriate 
designated  representative.  Each  country 
will  have  only  one  designated 
representative  to  receive  observer  bills 
for  all  vessels  of  that  country,  except  as 
provided  for  by  the  Assistant 
Administrator.  All  bills  must  be  paid 
within  10  working  days  of  the  billing 
date.  Failure  to  pay  an  observer  bill  will 
constitute  grounds  to  revoke  fishing 
permits.  All  fees  collected  under  this 
section  will  be  considered  ihterim  in 
nature  and  subject  to  reconciliation  at 
the  end  of  the  fiscal  year  in  accordance 
with  paragraph  (h)(4)  of  this  section  and 
§  600.518(d). 

(2)  Contractor  costs.  The  costs 
charged  for  supplementary  observer 
coverage  to  the  owners  and  operators  of 
foreign  fishing  vessels  may  not  exceed 
the  costs  charged  to  NMFS  for  the  same 
or  similar  services,  except  that 
contractors  may  charge  to  the  owners 
and  operators  of  foreign  fishing  vessels 
an  additional  fee  to  cover  the 
administrative  costs  of  the  program  not 
ordinarily  part  of  contract  costs  charged 
to  NMFS.  The  costs  charged  foreign 
fishermen  for  supplementary  observers 
may  include,  but  are  not  limited  to  the 
following: 

(i)  Salary  and  benefits,  including 
overtime,  for  supplementary  observers; 

(ii)  The  costs  of  post-certification 
training  required  by  paragraph  (j)(2)  of 
this  section; 


(iii)  The  costs  of  travel,  transportation, 
and  per  diem  associated  with  deploying 
supplementary  observers  to  foreign 
fishing  vessels  including  the  cost  of 
travel,  transportation,  and  per  diem 
from  the  supplementary  observer's  post 
of  duty  to  the  point  of  embarkation  to 
the  foreign  fishing  vessel,  and  then  from 
the  point  of  disembarkation  to  the  post  • 
of  duty  from  where  the  trip  began.  For 
the  purposes  of  these  regulations,  the 
appropriate  Regional  or  Science  and 
R[esearch  Director  will  designate  posts  of 
duty  for  supplementary  observers; 

(iv)  The  costs  of  travel,  transportation, 
and  per  diem  associated  with  the 
debriefing  following  deployment  of  a 
supplementary  observer  by  NMFS 
officials;  and 

(v)  The  administrative  and  overhead 
costs  inciirred  by  the  contractor  and.  if 
appropriate,  a  reasonable  profit. 

(3)  I''IMFS  costs.  The  owners  and 
operators  of  foreign  fishing  vessels  must 
also  pay  to  NMFS  as  part  of  the 
surcharge  required  by  section  201(i)(4) 
of  the  Magnuson  Act,  the  following 
costs: 

(i)  The  costs  of  certifying  applicants 
for  the  position  of  supplementary- 
observer; 

(ii)  The  costs  of  any  equipment, 
including  safety  equipment,  sampling 
equipment,  operations  manuals,  or  other 
texts  necessary  to  perform  the  duties  of 
a  supplementary  observer.  The 
equipment  will  be  specified  by  the 
appropriate  Regional  or  Science  and 
Research  Director  according  to  the 
requirements  of  the  fishery  to  which  the 
supplementary  observer  will  be 
deployed; 

(iii)  The  costs  associated  with 
communications  with  supplementary 
observers  for  transmission  of  data  and 
routine  messages; 

(iv)  For  the  purposes  of  monitoring 
the  supplementary  observer  program, 
the  costs  for  the  management  and 
analysis  of  data; 

(v)  The  costs  for  data  editing  and 
entry; 

(vi)  Any  costs  incurred  by  NMFS  to 
train,  deploy  or  debrief  a  supplementary 
observer  and 

(vii)  The  cost  for  U.S.  Customs 
inspection  for  supplementary  observers 
disembarking  after  deployment. 

(4)  Reconciliation.  Fees  collected  by 
the  contractor  in  excess  of  the  actual 
costs  of  supplementary  observer 
coverage  will  be  refunded  to  the  owners 
and  operators  of  foreign  fishing  vessels, 
or  kept  on  deposit  to  defray  the  costs  of 
future  supplementary  observer  coverage. 
Refunds  will  be  made  within  60  days 
after  final  costs  are  determined  and 
approved  by  NMFS. 
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(i)  Supplcmentory  obserx'er 
contractors — (1)  Contractor  eligibility. 
Supplementary  observers  will  be 
obtained  by  NMFS  from  persons  or 
firms  having  established  contracts  to 
provide  NMFS  with  observers.  In  the 
event  no  such  contract  is  in  place, 
NMFS  will  use  established,  competitive 
contracting  procedures  to  select  persons 
or  firms  to  provide  supplementary' 
observers.  The  services  supplied  by  the 
supplementary  observer  contractors  will 
be  as  described  within  the  contract  and 
as  specified  below. 

(2)  Supplementary  observer 
contractors  must  submit  for  the 
approval  of  the  Assistant  Administrator 
the  following: 

(i)  A  copy  of  any  contract,  including 
ail  attachments,  amendments,  and 
enclosures  thereto,  between  the 
contractor  and  the  owners  and  operators 
of  foreign  fishing  vessels  for  whom  the 
contractor  will  provide  supplementary 
observer  services; 

(ii)  All  application  information  for 
persons  whom  the  contractor  desires  to 
employ  as  certified  supplementar> 
observers; 

(iii)  Billing  schedules  and  billings  to 
the  owners  and  operators  of  foreign 
fishing  vessels  for  further  transmission 
to  the  designated  representative  of  the 
appropriate  foreign  nation:  and 
fiv)  All  data  on  costs, 
(j)  Supplementary  observers — 
certification,  training — (1)  Certification. 
The  appropriate  Regional  or  Science 
and  Research  Director  will  certify 
persons  as  qualified  for  the  position  of 
supplementary  observer  once  the 
following  conditions  are  met: 

(i)  The  candidate  is  a  citizen  or 
national  of  the  United  States. 

(ii)  The  candidate  has  education  or 
experience  equivalent  to  the  education 
or  experience  required  of  persons  used 
as  observers  by  nMfS  as  either  Federal 
personnel  or  contract  employees.  The 
education  and  experience  required  for 
certification  may  vary  according  to  the 
requirements  of  managing  the  foreign 
fisherv'  in  which  the  supplementary 
observer  is  to  be  deployed. 
Documentation  of  U.S.  citizenship  or 
nationality,  and  education  or  experience 
will  be  provided  from  personal 
qualification  statements  on  file  with 
NMFS  contractors  who  provide 
supplementary  observer  services,  and 
will  not  require  the  submission  of 
additional  information  to  NMFS. 

(2)  Training.  Prior  to  deployment  to 
foreign  fishing  vessels,  certified 
supplementary  observers  must  also  meet 
the  following  conditions: 

(i)  Each  certified  supplementary 
observer  must  satisfactorily  complete  a 
course  of  training  approved  by  the 


appropriate  Regional  or  Science  and 
Research  Director  as  equivalent  to  that 
received  by  persons  used  as  observers 
by  NMFS  as  either  Federal  personnel  or 
contract  employees.  The  course  of 
training  may  vary  according  to  the 
foreign  fishery  in  which  the 
supplementary  observer  is  to  be 
deployed. 

(ii)  Each  certified  supplementary 
observer  must  agree  in  writing  to  abide 
by  standards  of  conduct  as  set  forth  in 
Department  of  Commerce 
Administrative  Order  202-735  (as 
provided  by  the  contractor). 

(k)  Supplementary  observer 
certification  suspension  or  revocation. 
(1)  Certification  of  a  supplementary 
observer  may  be  suspended  or  revoked 
by  the  Assistant  Administrator  under 
the  following  conditions: 

(i)  A  supplementary  observer  fails  to 
perfonn  the  duties  specified  in 
paragraph  (g)(2)  of  this  section. 

(ii)  A  supplementary  observer  fails  to 
abide  by  the  standards  of  conduct 
described  by  Department  of  Commerce 
Administrative  Order  202-735. 

(2)  The  suspension  or  revocation  of 
the  certification  of  a  supplementary 
observer  by  the  Assistant  Administrator 
may  be  based  on  the  following: 

(i)  Boarding  inspection  reports  by 
authorized  officers  of  the  USCG  or 
NMFS.  or  other  credible  information, 
that  indicate  a  supplementary  observer 
has  failed  to  abide  by  the  established 
standards  of  conduct:  or 

(ii)  An  analysis  by  NMFS  of  the  data 
collected  by  a  supplementary  observer 
indicating  improper  or  incorrect  data 
collection  or  recording.  The  failure  to 
properly  collect  or  record  data  is 
sufficient  to  justify  decertification  of 
supplementary  observers;  no  intent  to 
defraud  need  be  demonstrated. 

(3)  The  Assistant  Administrator  will 
notify  the  supplementary  observer,  in 
writing,  of  the  Assistant  Administrator's 
intent  to  suspend  or  revoke  certification, 
and  the  reasons  therefor,  and  provide 
the  supplementary  observer  a 
reasonable  opportunity  to  respond.  If 
the  Assistant  Administrator  determines 
that  there  aie  disputed  questions  of 
material  fact,  then  the  Assistant 
Administrator  may  in  this  respect 
appoint  an  examiner  to  make  an 
informal  fact-finding  inquiry  and 
prepare  a  report  and  recommendations. 

§600.507    Recordkeeping. 

(a)  General.  The  owner  and  operator 
of  each  FFV  must  maintain  timely  and 
accurate  records  required  by  this  section 
as  modified  by  the  regulations  for  the 
fishery  in  which  the  FFV  is  engaged. 

(1 )  The  owner  and  operator  of  each 
FFV  must  maintain  all  required  records 


in  English,  based  on  Greenwich  mean 
time  (GMT)  unless  otherwise  specified 
in  the  regulation,  and  make  them 
immediately  available  for  inspection 
upon  the  request  of  an  authorized 
officer  or  observer. 

(2)  The  owner  and  operator  of  each 
FFV  must  retain  all  required  records  on 
board  the  FFV  whenever  it  is  in  the 
EEZ,  for  3  years  after  the  end  of  the 
permit  period. 

(3)  The  owner  and  operator  of  each 
FFV  must  retain  the  required  records 
and  make  them  available  for  inspection 
upon  the  request  of  an  authorized 
officer  at  any  time  during  the  3  years 
after  the  end  of  the  permit  period, 
whether  or  not  such  records  are  on 
board  the  vessel. 

(4)  The  owner  and  operator  of  each 
FFV  must  provide  to  the  Assistant 
Administrator,  in  the  form  and  at  the 
times  prescribed,  any  other  information 
requested  that  the  Assistant 
Administrator  determines  is  necessary 
to  fulfill  the  fishery  conservation, 
management  and  enforcement  purposes 
of  the  Magnuson  Act. 

(b)  Communications  log.  The  owner 
and  operator  of  each  FFV  must  record 
in  a  separate  communications  log,  at  the 
time  of  transmittal,  the  time  and  content 
of  each  notification  made  under 
§600.504. 

(c)  Transfer  log.  Except  for  the 
transfer  of  unsorted,  unprocessed  fish 
via  codend  from  a  catching  vessel  to  a 
processing  vessel  (Activity  Code  2  or  4), 
the  owner  and  operator  of  each  FFV 
must  record,  in  a  separate  transfer  log, 
each  transfer  or  receipt  of  any  fish  or 
fishery  product,  including  quantities 
transferred  or  offloaded  outside  the  EEZ. 
The  operator  must  record  in  the  log 
within  12  hours  of  the  completion  of  the 
transfer: 

(1)  The  time  and  date  (GMT)  and 
location  (in  geographic  coordinates)  the 
transfer  began  and  was  completed; 

(2)  The  product  weight,  by  species 
and  product  (use  species  and  product 
codes),  of  all  fish  transferred,  to  the 
nearest  0.01  mt;  and 

(3)  The  name,  IRCS,  and  permit 
number  of  both  the  FFV  offloading  the 
fish  and  the  FFV  receiving  the  fish. 

(d)  Daily  fishing  log.  (1)  The  owner  or 
operator  of  each  FFV  authorized  to 
catch  fish  (Activity  Code  1)  must 
maintain  a  daily  fishing  log  of  the  effort, 
catch  and  production  of  the  FFV,  as 
modified  by  paragraph  (d)(2)  of  this 
section  and  the  regulations  for  the 
fishery  in  which  the  FFV  is  engaged. 
The  operator  must  maintain  on  a  daily 
and  cumulative  basis  for  the  permit 
period  a  separate  log  for  each  fishery 
(see  table  2  to  §  600.502)  in  which  the 
FFV  is  engaged  according  to  this  section 


and  in  the  format  specified  in  the 
instructions  provided  with  the  permit  or 
other  format  authorized  under 
paragraph  (k)  of  this  section.  Daily  effort 
entries  are  required  for  each  day  the 
vessel  conducts  fishing  operations 
within  the  EEZ.  Daily  entries  are  not 
required  whenever  the  FFV  is  in  port  or 
engaged  in  a  joint  venture  in  the 
internal  waters  of  a  state.  Each  page  of 
log  may  contain  entries  pertaining  to 
only  one  day's  fishing  operations  or  one 
gear  set,  whichever  is  longer. 

(2)  The  owner  or  operator  of  each  FFV 
authorized  to  catch  fish  (Activity  Code 
1)  and  that  delivers  all  catches  to  a 
processing  vessel,  must  maintain  onlv 
"SECTION  ONE— EFFORT,"  of  the 
daily  fishing  log,  provided  the 
processing  vessel  maintains  a  daily 
consolidated  fishing  log  as  described  in 
paragraphs  (f)  and  (g)  of  this  section. 

(e)  Daily  fishing  log — contents.  The 
daily  fishing  log  must  contain  the 
following  information,  as  modified  by 
paragraph  (d)(2)  of  this  section  and  the 
regulations  for  the  fishery  in  which  the 
FFV  is  engaged,  and  be  completed 
according  to  the  format  and  instructions 
provided  with  the  permit  or  other 
format  authorized  under  paragraph  (k) 
of  this  section. 

(1)  "SECTION  ONE— EFFORT"  must 
contain  on  a  daily  basis —  ' 

(i)  A  consecutive  page  number, 
beginning  with  the  first  day  the  vessel 
started  fishing  operations  within  the 
EEZ  and  continuing  throughout  the  log; 

(ii)  The  date  (based  on  GMT); 

(iii)  The  FFV's  name; 

(iv)  The  FFV's  IRCS; 

(v)  The  FFV's  U.S.  permit  number; 

(vi)  The  FFV's  noon  (1200  GMT) 
position  in  geographic  coordinates;  and 

(vii)  The  master  or  operator's 
signature  or  title. 

(2)  "SECTION  ONE— EFFORT"  must 
contain,  for  each  trawl  or  set,  as 
appropriate  to  the  gear  type  employed — 

(i)  The  consecutive  trawl  or  set 
number,  beginning  with  the  first  set  of 
the  calendar  year; 

(ii)  The  fishing  area  in  which  the 
trawl  or  set  was  completed; 

(iii)  The  gear  type; 

(iv)  The  time  the  gear  was  set; 

(v)  The  position  of  the  set; 

(vi)  The  course  of  the  set; 

(vii)  The  sea  depth; 

(viii)  The  depth  of  the  set; 

(ix)  The  duration  of  the  set; 

(x)  The  hauling  time; 

(xi)  The  position  of  the  haul; 

(xii)  The  number  of  pots  or  longline 
units  (where  applicable); 

(xiii)  The  average  number  of  hooks 
per  longline  unit  (where"  applicable); 

(xiv)  The  trawl  speed  (where 
applicable); 


(xv)  The  mesh  size  of  the  trawl's 
codend  (where  applicable);  and 

(xvi)  The  estimated  total  weight  of  the 
catch  for  the  trawl  of  set,  to  at  least  the 
nearest  metric  ton  round  weight. 

(3)  •SECTION  TWO— CATCH'  must 
contain,  for  each  trawl  or  set — 

(i)  The  consecutive  set  or  trawl 
number  from  "SECTION  ONE"; 

(ii)  The  catch  of  each  allocated 
species  or  species  group  to  at  least  the 
nearest  0.1  mt  round  weight; 

(iii)  The  prohibited  s(>ecies  catch  to  at 
least  the  nearest  0.1  mt  round  weight  or 
by  number,  as  required  by  the 
regulations  for  the  fishery  in  which  the 
FFV  is  engaged;  and 

(iv)  The  species  code  of  each  marine 
mammal  caught  and  its  condition  when 

released. 

(4)  "SECTION  TWO-CATCH"  must 
contain,  on  a  daily  basis — 

(i)  The  species  codes  for  all  allocated 
or  prohibited  species  or  species  groups 
caught; 

(ii)  For  each  allocated  species — ^the 
amount,  to  at  least  the  nearest  0.1  mt, 
and  the  daily  disposition,  either 
processed  for  human  consumption,  used 
for  fishmeal,  or  discarded;  the  daily 
catch  by  fishing  area;  the  daily  catch  for 
all  fishing  areas;  and  the  cumulative 
total  catch; 

(iii)  For  the  total  catch  of  allocated 
species — the  amount  to  at  least  the 
nearest  0.1  mt  and  the  daily  disposition, 
daily  total  catch  by  fishing  area,  daily 
total  catch  for  all  fishing  areas,  and 
cumulative  total  catch;  and 

(iv)  The  catch  by  fishing  area,  daily 
total,  and  cumulative  total  of  each 
prohibited  species. 

(5)  "SECTION  THREE- 
PRODUCTION"  must  contain,  on  a 
daily  basis,  for  each  allocated  species 
caught  and  product  produced — 

(i)  The  product  by  species  code  and 
product  type; 

(ii)  The  daily  product  recovery  rate  of 
each  species  and  product; 

(iii)  The  daily  total  product  produced 
by  species  to  at  least  the  nearest  0.01  mt; 

(iv)  The  cumulative  total  of  each 
product  to  at  least  the  nearest  0.01  mt; 

(v)  The  cumulative  amount  of  product 
transferred; 

(vi)  The  balance  of  product  remaining 
aboard  the  FFV; 

(vii)  The  total  daily  amount, 
cumulative  amount,  transferred  product 
and  balance  of  frozen  product  aboard 
the  FFV  to  the  nearest  0.01  mt;  and 

(viii)  Transferred  amount  and  balance 
of  fishmeal  and  fish  oil  aboard  to  at  least 
the  nearest  0.01  mt. 

(0  Daily  consolidated  fishing  log.  The 
owner  or  operator  of  each  FFV  that 
receives  unsorted,  unprocessed  fish 
from  foreign  catching  vessels  (Activity 


Code  2)  for  processing  must  maintain  a 
daily  consolidated  fishing  log  of  the 
effort,  catch  and  production  of  its 
associated  foreign  catching  vessels  and 
the  processing  vessel,  as  modified  by 
the  regulations  for  the  fishery  in  which 
the  FFV  is  engaged.  This  log  is  separate 
and  in  addition  to  any  log  required  by 
paragraphs  (d)  and  (e)  of  this  section. 
The  owner  or  operator  must  maintain  a 
sepcirate  log  for  each  fishery  in  which 
the  FFV  is  engaged  (see  table  2  of 
§  600.504)  on  a  daily  and  cumulative 
basis  for  the  p>ermit  period  according  to 
this  section  and  in  the  format  specified 
in  the  instructions  provided  with  the 
permit  or  other  format  authorized  by 
paragraph  (k)  of  this  section.  Each  p>age 
of  the  log  may  contain  entries  pertaining 
to  only  1  day's  fishing  operations. 

(g)  Daily  consolidated pshing  log — 
contents.  Daily  consolidated  fishing  logs 
must  contain  the  following  information, 
as  modified  by  the  fishery  in  which  the 
vessel  is  engaged,  and  be  completed 
according  to  the  fonnat  and  instructions 
provided  with  the  permit  or  other 
format  authorized  under  paragraph  (k) 
of  this  section.  

(1)  •SECTION  ONE— EFFORT  "  must 
contain,  on  a  daily  basis,  that 
information  required  in  paragraph  (e)(1) 
of  this  section. 

(2)  "SECTION  TWO— CATCH'  must 
contain  for  each  foreign  catching  vessel, 
on  a  daily  basis  and  by  area — 

(i)  The  name  and  IRCS  of  the  foreign 
catching  vessel; 

(ii)  The  fishing  area  numtier  from 
which  the  fish  were  caught  (where  the 
foreign  catching  vessel  caught  fish  in 
more  than  one  area,  a  daily  entry  for 
each  area  must  be  made); 

(iii)  The  receipts  of  each  allocated 
species  or  s(>ecies  group,  to  at  least  the 
nearest  0.1  mt  round  weight: 

(iv)  The  receipts  of  each  prohibited 
species  and  species  group  to  at  least  the 
nearest  0.1  mt  round  weight,  or  by 
number,  as  required  by  the  fisher\  in 
which  the  FFV  is  engaged;  and 

(v)  The  species  code  of  each  marine 
mammal  received  and  its  condition 
when  released. 

(3)  "SECTION  TWO— CATCH'— must 
contain,  on  a  daily  basis — 

(i)  The  species  codes  for  all  allocated 
or  prohibited  species  or  spetues  groups 
received; 

(ii)  For  each  allocated  species — the 
amount,  to  at  least  the  nearest  0.1  mt. 
and  the  daily  disposition,  either 
processed  for  human  consumption,  used 
for  fishmeal.  or  discarded;  the  daily 
receipts  by  fishing  area;  the  daily  catch 
for  all  fishing  areas:  and  the  cumulative 
total  catch; 

(iii)  For  the  total  receipts  of  allocated 
species — the  amount,  to  at  least  the 
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nearest  tenth  of  a  metric  ton  (0.1  mt). 
and  the  daily  disposition,  daily  total 
receipts  bv  fishing  area,  daily  total 
receipts  for  all  fishing  areas,  and 
cumulative  total  receipts;  and 

(iv)  The  receipts  by  fishing  area,  daily 
total  and  cumulative  total  of  each 
prohibited  species. 

(4)  'SECTION  THREE- 
PRODUCTION"  must  contain,  on  a 
daily  basis,  for  each  allocated  species 
received  and  product  produced  that 
information  required  in  paragraph  (e)(.5) 
of  this  section. 

(h)  Daily  joint  venture  log.  The 
operator  of  each  FFV  that  ret;eives  U  S.- 
harvested  fish  from  U.S.  fishing  vessels 
in  a  joint  venture  (Activity  Code  4)  mu.st 
maintain  a  daily  joint  venture  log  of  the 
effort,  {;atch  and  production  of  its 
associated  U.S.  fishing  vessels  and  the 
processing.vessel  as  modified  by  the 
regulations  for  the  fi.shery  in  which  the 
FFV  is  engaged.  This  log  is  separate  and 
in  addition  to  any  log  required  by 
paragraphs  (d)  and  (f)  of  this  section. 
The  operator  must  maintain  a  separate 
log  for  each  fishery  in  which  the  FFV  is 
engaged,  on  a  daily  and  cumulative 
basis,  according  to  this  section  and  in 
the  format  specified  in  the  instructions 
provided  with  the  permit  or  other 
format  authorized  under  paragraph  (k) 
of  this  section.  Rec:eipts  offish  caught 
outside  the  EEZ  must  be  included.  Each 
page  of  the  log  may  contain  entries 
pertaining  to  only  one  day's  fishing 
operations. 

(i)  Dnily  joint  venture  log — contents. 
Daily  joint  venture  logs  must  contain 
the  following  information,  as  modified 
by  the  fishery  in  which  the  vessel  is 
engaged,  and  be  completed  according  to 
the  format  and  instructions  provided 
with  the  permit  or  other  format 
authorized  under  paragraph  (k.)  of  this 
section. 

(1)  "SECTION  ONE— EFFORT  ■  must 
contain,  on  a  daily  basis,  that 
information  required  in  paragraph  (e)(1) 
of  this  section. 

(2)  "SECTION  ONE— EFFORT"  must 
contain  for  each  receipt  of  a  codend — 

(i)  The  consecutive  codend  number, 
beginning  with  the  first  codend  received 
for  the  calendar  year; 

(ii)  The  name  of  the  U.S.  fishing 
vessel  the  codend  was  ret.eived  from; 

(iii)  The  fishing  area  where  the 
codend  was  ret;eived: 

(iv)  The  time  the  codend  was 
received; 

(v)  The  position  the  codend  was 
received:  and 

(vi)  The  estimated  weight  of  the 
codend  to  at  least  the  nearest  metric  ton 
round  weight. 

(3)  "SECTION  TWO— CATCH"  must 
contain,  for  each  codend  received — 


(i)  The  consecutive  codend  number 
from  'SECTION  ONE"; 

(ii)  The  receipts  of  each  authorized 
species  or  species  group  and  its 
disposition,  either  processed  for  human 
consumption,  used  for  fishmeal, 
discarded,  or  returned  to  the  U.S. 
fishing  vessel,  to  at  least  the  nearest  0.1 
mt  round  weight; 

(iii)  The  estimated  receipts  of  each 
prohibited  species  or  species  group  and 
its  disposition,  either  discarded  or 
returned  to  the  U.S.  fishing  vessel  if 
authorized  in  the  fishery  in  which  the 
U.S.  vessel  is  engaged,  to  at  least  the 
nearest  0.1  mt  round  weight;  and 

(iv)  The  species  code  of  each  marine 
mammal  received  and  its  condition 
when  released. 

(4)  "SECTION  TWO— CATCH  "  must 
contain  on  a  daily  basis — 

(i)  The  species  codes  of  all  authorized 
or  prohibited  species  or  species  groups 
received; 

(ii)  The  daily  disposition,  as  described 
in  paragraph  (i)(3)(ii)  of  this  section, 
daily  total,  and  cumulative  total  receipts 
of  each  authorized  species  or  species 
groups; 

(iii)  The  daily  disposition,  daily  total 
and  cumulative  total  receipts  of  all 
authorized  species  or  species  groups; 
and 

(iv)  The  daily  and  cumulative  total 
receipts  of  prohibited  species  groups 
and  their  disposition  as  described  in 
paragraph  (i)(3)(iii)  of  this  section. 

(5)  "SECTION  THREE- 
PRODUCTION"  must  contain,  on  a 
daily  basis,  for  each  authorized  species 
or  species  group  received  and  product 
produced,  that  information  required  in 
paragraph  (e)(5)  of  this  section. 

(j)  Daily  log  maintenance.  The  logs 
required  by  paragraphs  (e)  through  (i)  of 
this  section  must  be  maintained 
separately  for  each  fishery  (see  table  2 
to  §600.502). 

(1)  The  effort  section  (all  of 
"SECTION  ONE")  of  the  daily  logs  must 

be  updated  within  2  hours  of  the 
hauling  or  receipt  time.  The  catch  or 
receipt  by  trawl  or  set  ("SECTION 
TWO  ")  must  be  entered  within  12  hours 
of  the  hauling  or  receipt  time.  The  daily 
and  cumulative  total  catch  or  receipts 
("SECTION  TWO")  and  the  production 
portion  ("SECTION  THREE")  of  the  log 
must  be  updated  within  12  hours  of  the 
end  of  the  day  on  which  the  catch  was 
taken.  The  date  of  catch  is  the  day  and 
time  (GMT)  the  gear  is  hauled. 

(2)  Entries  for  total  daily  and 
cumulative  (atch  or  receipt  weights 
(disposition  "C"  or  "M")  must  be  based 
on  the  most  accurate  method  available 
to  the  ves.sel.  either  scale  round  weights 
or  factory  weights  converted  to  round 
weights.  Entries  for  daily  and 


cumulative  weights  of  discarded  or 
returned  fish  (disposition  "D  '  or  "R") 
must  be  based  on  the  most  accurate 
method  available  to  the  vessel,  either 
actual  count,  scale  round  weight,  or 
estimated  deck  weights.  Entries  for 
product  weights  must  be  based  on  the 
number  of  production  units  (pans, 
boxes,  blocks,  trays,  cans,  or  bags)  and 
the  average  weight  of  the  production 
unit,  with  reasonable  allowances  for 
water  added.  Allowances  for  water 
added  cannot  exceed  5  percent  of  the 
unit  weight.  Product  weights  cannot  be 
based  on  the  commercial  or  arbitrary 
wholesale  weight  of  the  product,  but 
must  be  based  on  the  total  actual  weight 
of  the  product  as  determined  by 
representative  samples. 

(3)  The  owner  or  operator  must  make 
all  entries  in  indelible  ink,  with 
corrections  to  be  accomplished  by  lining 
out  and  rewriting,  rather  than  erasure. 

(k)  Alternative  log  formats.  As  an 
alternative  to  the  use  of  the  specific 
formats  provided,  a  Nation  may  submit 
a  proposed  log  format  for  FFVs  of  that 
Nation  for  a  general  type  of  fishery 
operation  in  a  fishery  (i.e.,  joint  venture 
operations)  to  the  appropriate  Regional 
Director  and  the  USCG  commander  (see 
tables  1  and  2  to  §  600.502).  With  the 
agreement  of  the  USCG  commander,  the 
Regional  Director  may  authorize  the  use 
of  that  log  format  for  vessels  of  the 
requesting  Nation. 

§  600.508    Fishing  operations. 

(a)  Catching.  Each  FFV  authorized  for 
activity  code  1  may  catch  fish.  An  FFV 
may  retain  its  catch  of  any  species  or 
species  group  for  which  there  is  an 
unfilled  national  allocation.  All  fish 
caught  will  be  counted  against  the 
national  allocation,  even  if  the  fish  are 
discarded,  unless  exempted  by  the 
regulations  of  the  fishery  in  which  the 
FFV  is  engaged.  Catching  operations 
may  be  conducted  as  specified  by  the 
regulations  of  the  fishery  in  which  the 
FFV  is  engaged  and  as  modified  by  the 
FFVs  permit. 

(b)  Scouting.  Each  FFV  authorized  for 
Activity  Codes  1  through  6  may  scout 
for  fish.  Scouting  may  be  conducted 
only  in  the  fisheries  area  authorized  by 
the  scouting  vessel's  permit  and  under 
such  other  circumstances  as  may  be 
designated  in  this  subpart  or  the  permit. 

(c)  Processing.  Each  FFV  with 
Activity  Code  1  or  2  may  process  fish. 
Processing  may  only  be  conducted 
whenever  and  wherever  catching 
operations  for  FFVs  of  that  Nation  are 
permitted,  whenever  and  wherever  joint 
venture  operations  are  authorized  by  an 
FFVs  permit  under  Activity  Code  4, 
and  under  such  other  circumstances  as 


may  be  designated  in  this  subpart  or  the 
permit. 

(d)  Support.  Each  FFV  with  Activity 
Codes  1.  2,  3,  5,  or  8  may  support  other 
permitted  FFVs.  Each  FFV  with 
Activity  Codes  4  or  6  may  support  U.S. 
vessels.  Support  operations  may  be 
conducted  only  in  the  fisheries  areas 
authorized  by  the  supporting  vessel's 
permit,  and  under  such  other 
circumstances  as  may  be  designated  in 
this  subpart  or  the  permit. 

(e)  Joint  ventures.  Each  FFV  with 
Activity  Code  4  in  addition  to  Activity 
Codes  1  or  2  may  also  conduct 
operations  with  U.S.  fishing  vessels. 
These  joint  venture  operations  with  U.S. 
fishing  vessels  may  be  conducted 
throughout  the  EEZ.  and  under  such 
other  circumstances  as  may  he 
designated  in  these  regulations  or  the 
permit.  FFVs  with  activity  code  4  may 
continue  operations  assisting  U.S. 
fishing  vessels,  despite  closures  under 
§600.51 1(a). 

(f)  Each  FFV  authori.red  by  the 
Governor  of  a  state  under  set  tion  306(c) 
of  the  Magnuson  Act  may  engage  in 
processing  and  support  of  U.S.  fishing 
vessels  within  the  internal  waters  of  that 
state,  in  compliance  with  terms  and 
conditions  set  by  the  authorizing 
Governor. 

§  600.509    Prohibited  species. 

(a)  The  owner  or  operator  of  each  FFV 
must  minimize  its  catch  or  receipt  of 
prohibited  species. 

(b)  After  allowing  for  sampling  by  an 
observer  (if  any),  the  owner  or  operator 
of  each  FFV  must  sort  its  catch  offish 
received  as  soon  as  possible  and  return 
all  prohibited  species  and  species  parts 
to  the  sea  immediately  with  a  minimum 
of  injury,  regardless  of  condition,  unless 
a  different  procedure  is  specified  by  the 
regulations  for  the  fishery  in  which  the 
FFV  is  engaged.  All  prohibited  species 
must  be  recorded  in  the  daily  fishing  log 
and  other  fishing  logs  as  specified  by 
the  regulations  for  the  fishery  in  which 
the  FFV  is  engaged. 

(c)  All  species  of  fish  that  an  FFV  has 
not  been  specifically  allocated  or 
authorized  under  this  subpart  to  retain, 
including  fish  caught  or  re<;eived  in 
excess  of  any  allocation  or 
authorization,  are  prohibited  species. 

(d)  It  is  a  rebuttaole  presumption  that 
any  prohibited  species  or  species  part 
found  on  board  an  FFV  was  caught  and 
retained  in  violation  of  this  section. 

S  600.51 0    Gear  avoidance  and  disposal. 

(a)  Vessel  and  gear  avoidance.  (1) 
FFVs  arriving  on  fishing  grounds  where 
fishing  ves.sels  are  already  fishing  or 
have  set  their  gear  for  that  purpose  must 
ascertain  the  position  and  extent  of  gear 


already  placed  in  the  sea  and  must  not 
place  themselves  or  their  fishing  gear  so 
as  to  interfere  with  or  obstruct  fishing 
operations  already  in  progress.  Vessels 
using  mobile  gear  must  avoid  fixed 
fishing  gear. 

(2)  The  operator  of  each  FFV  must 
maintain  on  its  bridge  a  current  plot  of 
broadcast  fixed-gear  locations  for  the 
area  in  which  it  is  fishing,  as  required 
by  the  regulations  for  the  fishery  in 
which  the  FFV  is  engaged. 

(b)  Gear  conflicts.  TTie  operator  of 
each  FFV  that  is  involved  in  a  confiict 
or  that  retrieves  the  gear  of  another 
vessel  must  immediately  notify  the 
appropriate  USCG  commander 
identified  in  tables  1  and  2  to  §  600.502 
and  request  disposal  instructions.  Each 
report  must  include: 

(1)  The  name  of  the  reporting  vessel; 

(2)  A  description  of  the  incident  and 
articles  retrieved,  including  the  amount, 
type  of  gear,  condition,  and 
identification  markings; 

(3)  The  location  of  the  incident;  and 

(4)  The  date  and  time  of  the  incide.at. 

(c)  Disposal  of  fishing  gear  and  other 
articles.  (IJ  The  operator  of  an  FFV  in 
the  EEZ  may  not  dump  overboard, 
jettison  or  otherwise  discard  any  article 
or  substance  that  may  interfere  with 
other  fishing  vessels  or  gear,  or  that  may 
catch  fish  or  cause  damage  to  any 
marine  resource,  including  marine 
mammals  and  birds,  except  in  cases  of 
emergency  involving  the  safety  of  the 
ship  or  crew,  or  as  specifically 
authorized  by  communication  from  the 
appropriate  USCG  comm.ander  or  other 
authorized  officer.  These  articles  and 
substances  include,  but  are  not  limited 
to,  fishing  gear,  net  scraps,  bale  straps, 
plastic  bags,  oil  drums,  petroleum 
containers,  oil.  toxic  chemicals  or  any 
manmade  items  retrieved  in  an  FFVs 
gear. 

(2)  The  operator  of  an  FFV  may  not 
abandon  fishing  gear  in  the  EEZ. 

(3)  If  these  articles  or  substances  are 
encountered,  or  in  the  event  of 
accidental  or  emergency  placement  into 
the  EEZ,  the  vessel  operator  must 
immediately  report  the  incident  to  the 
appropriate  USCG  Commander 
indicated  in  tables  1  and  2  to  §  600.502. 
and  give  the  information  required  in 
paragraph  (b)  of  this  section. 

§  600.51 1    Fishery  closure  procedures. 

(a)  Activity  Codes  1  and  2  for  a  fishery 
are  automatically  canceled  in  the 
following  cases,  unless  otherwise 
specified  by  regulations  specific  to  a 
fishery,  when — 

(1)  the  OY  for  any  allocated  species 
or  species  group  has  been  reached  in 
that  fishery; 


(2)  The  TALFF  or  catch  allowance  for 
any  allocated  species  or  species  group 
has  been  reached  in  that  fishery; 

(3)  The  foreign  nation's  allocation  for 
any  allocated  species  or  species  group 
has  been  reached;  or 

(4)  The  letter  of  credit  required  in 
§  600.518(b)(2)  is  not  established  and 
maintained. 

(b)  Activity  Code  4  is  automatically 
canceled  when — 

(1)  The  OY  for  a  species  with  a  JVP 
amount  is  reached; 

(2)  The  JVP  amount  for  a  species  or 
species  group  is  reached;  or 

(3)  The  letter  of  credit  required  in 

§  600.,Tl8rb)(2)  is  not  established  and 
maintained. 

(c)  Notification.  (1)  The  Regional 
Director  is  authorized  to  close  a  fishery 
on  behalf  of  NMFS.  The  Regional 
Director  will  notify  each  FFVs 
designated  representative  of  closures. 

(2)  If  possible,  notice  will  be  given  48 
hours  before  the  closure.  However,  each 
Nation  and  the  owners  and  operators  of 
ail  FFVs  of  that  Nation  are  responsible 
for  ending  fishing  operations  when  an 
allocation  is  reached. 

(d)  Catch  reconciliation  Vessel 
activity  reports.  U.S.  surveillance 
nhser\  atiDns.  observer  reports  and 
fort*ign  rat(.h  and  effort  reports  will  be 
used  to  make  the  detennmation  listed  in 
paragraphs  (a)  and  (b)  of  this  section.  If 
NMFS  estimates  of  catch  or  other  values 
mad"  during  th>»  season  difff-r  from 
thosf'  reported  by  the  foreign  fleets, 
efforts  may  be  initiated  bv  the 
designated  representative  of  each  Nation 
to  resolve  such  differences  with  NMFS 
If.  however,  differences  stitl  persist  after 
such  efforts  have  been  made.  NMFS 
estimates  will  be  the  basis  for  decisions 
and  will  prevail 

(e)  Duration.  Any  ( iosure  under  this 
section  will  remain  in  effect  until  an 
applicable  new  or  increased  allocation 
or  JVT  becomes  available  or  the  letter  of 
credit  required  by  §600.518ib)(2)  is 
reestablished. 

§  600.51 2    Scientific  research. 

(a)  Scientific  research  activit\ 
Persons  planning  to  conduct  scientific 
research  activities  in  the  FEZ  that  may 
be  confused  with  fishing  are  encouraged 
to  submit  to  the  appropn.ite  Regional 
Director.  Director,  or  designt-e.  60  days 
or  as  soon  as  practicable  prior  to  its 
start,  a  scientific  research,  plan  for  each 
scientific  cruise.  The  Regional  Director. 
Director,  or  designee  will  acknowledge 
notification  of  sc.ientific  resear[;h 
activity  by  issuing  to  the  operator  or 
master  of  that  vessel,  or  to  the 
sponsoring  institution,  a  letter  of 
acknowledgment.  This  letter  of 
acknowledgment  is  separate  and 
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distinct  from  any  permit  required  under 
any  other  applicable  law.  If  the  Regional 
Director.  Director,  or  designee,  after 
review  of  a  research  plan,  determines 
thai  it  does  not  constitute  scientific 
research  activity,  but  rather  fishing,  the 
Regional  Director,  Director,  or  designee 
will  inform  the  applicant  as  soon  as 
practicable  and  in  writing.  The  Regional 
Director.  Director,  or  designee  may  also 
make  recommendations  to  revise  the 
research  plan  to  make  the  cruise 
acceptable  as  scientific  research  activity. 
In  order  to  facilitate  identification  of 
activity  as  scientific  research,  persons 
condurting  scientific  research  activities 
are  advised  to  carry  a  copy  of  the 
scientific  research  plan  and  the  letter  of 
acknowledgment  on  board  the  scientific 
research  vessel.  Activities  conducted  in 
accordance  with  a  scientific  research 
plan  acknowledged  by  such  a  letter  are 
presumed  to  be  scientific  research 
activities.  The  presumption  may  be 
overcome  by  showing  that  an  activity 
does  not  fit  the  definition  of  scientific 
research  activity  or  is  outside  the  sc6pe 
of  the  scientific  research  plan. 

(b)  Reports.  Persons  conducting 
scientific  research  are  requested  to 
submit  a  copy  of  any  cruise  report  or 
other  publication  created  as  a  result  of 
the  cruise,  including  the  amount, 
composition,  and  disposition  of  their 
catch,  to  the  appropriate  Science  and 
Research  Director. 

§  600.51 3    Recraational  fishing. 

(a)  Foreign  vessels  conducting 
recreational  fishing  must  comply  only 
with  this  section,  and  §§600.10. 
600.504(a)(1).  and  600.50.5  (as 
applicable).  Such  vessels  may  conduct 
recreational  fishing  within  the  EEZ  and 
within  the  boundaries  of  a  state.  Any 
fish  caught  may  not  be  .sold,  bartered,  or 
traded. 

(b)  The  owners  or  operator  and  any 
other  person  aboard  any  foreign  vessel 
conducting  recreational  fishing  must 
comply  with  any  Federal  laws  or 
regulations  applicable  to  the  domestic 
fishery'  while  in  the  EEZ,  and  any  state 
laws  or  regulations  applicable  while  in 
state  waters. 

$  600.51 4    Relation  to  other  laws. 

(a)  Persons  affected  by  these 
regulations  should  be  aware  that  other 
Federal  and  state  statutes  may  apply  to 
their  activities. 

(b)  Fishing  vessel  operators  must 
exercise  due  care  in  the  conduct  of 
fishing  activities  near  submarine  cables. 
Damage  to  submarine  cables  resulting 
from  intentional  acts  or  from  the  failure 
to  exercise  due  care  in  the  conduct  of 
fishing  operations  subje<:ts  the  fishing 
vessel  operator  to  enforcement  action 


under  the  International  Convention  for 
the  Protection  of  Submarine  Cables,  and 
to  the  criminal  penalties  prescribed  by 
the  Submarine  Cable  Act  (47  U.S.C.  21) 
and  other  laws  that  implement  that 
Convention.  Fishing  vessel  operators 
also  should  be  aware  that  the  Submarine 
Cable  Act  prohibits  fishing  operations  at 
a  distance  of  less  than  1  nautical  mile 
(1.85  km)  from  a  vessel  engaged  in 
laying  or  repairing  a  submarine  cable;  or 
at  a  distance  of  less  than  0.25  nautical 
mile  (0.46  km)  from  a  buoy  or  buoys 
intended  to  mark  the  position  of  a  cable 
when  being  laid,  or  when  out  of  order, 
or  broken. 

§  600.51 5    Interpretation  of  1 6  U.S.C. 
1857(4). 

Section  307(4)  of  the  Magnuson  Act 
prohibits  any  fishing  vessel  other  than 
a  vessel  of  the  United  States  (foreign 
fishing  vessel)  from  operating  in  the 
EEZ  if  all  of  the  fishing  gear  on  board 
the  vessel  is  not  stowed  in  compliance 
with  that  section  "unless  such  vessel  is 
authorized  to  engage  in  fishing  in  the 
area  in  which  the  vessel  is  operating." 
If  such  a  vessel  has  a  permit 
authorization  that  is  limited  to  fishing 
activities  other  than  catching,  taking  or 
harvesting  (such  as  support,  scouting  or 
processing  activities),  it  must  have  all  of 
its  fishing  gear  stowed  at  all  times  while 
it  is  in  the  EEZ.  IT  such  a  vessel  has  a 
permit  authorization  to  engage  in 
catching,  taking  or  harvesting  activities, 
but  such  authorization  is  limited  to  a 
specific  area  within  the  EEZ.  and/or  to 
a  specific  period  of  time,  the  vessel 
must  have  all  of  its  fishing  gear  stowed 
while  it  is  in  the  EEZ,  except  when  it 
is  in  the  specific  area  authorized,  and/ 
or  during  the  specific  period  of  time 
authorized. 

§  600.51 6    Total  allowable  level  of  foreign 
fishing  (TALFF). 

(a)  The  TALFF.  if  any.  with  respect  to 
any  fishery  subject  to  the  exclusive 
fishery  management  authority  of  the 
United  States,  is  that  portion  of  the  OY 
of  such  fishery  that  will  not  be  caught 
by  vessels  of  the  United  States. 

(b)  Each  specification  of  OY  and  each 
assessment  of  the  anticipated  U.S. 
harvest  will  be  reviewed  during  each 
fishing  season.  Adjustments  to  TALFF's 
will  be  made  based  on  updated 
information  relating  to  status  of  stocks, 
estimated  and  actual  performance  of 
domestic  and  foreign  fieets,  and  other 
relevant  factors. 

(c)  Specifications  of  OY  and  the  initial 
estimates  of  U.S.  harvests  and  TALFF's 
at  the  beginning  of  the  relevant  fishing 
year  will  be  published  in  the  Federal 
Register.  Adjustments  to  those  numbers 
will  be  published  in  the  Federal 


Register  upon  occasion  or  as  directed  by 
regulations  implementing  FMPs.  For 
current  apportionments,  contact  the 
appropiiate  Regional  Director  or  the 
Director. 

§600.517    Allocations. 

The  Secretary  of  State,  in  cooperation 
with  the  Secretary,  determines  the 
allocation  among  foreign  nations  of  fish 
species  and  species  groups.  The 
Secretary  of  State  officially  notifies  each 
foreign  nation  of  its  allocation.  The 
burden  of  ascertaining  and  accurately 
transmitting  current  allocations  and 
status  of  harvest  of  an  applicable 
allocation  to  fishing  vessels  is  upon  the 
foreign  nation  and  the  owner  or  operator 
oftheFFV. 

§  600.51 8    Fee  schedule  for  foreign  fishing. 

(a)  Permit  application  fees.  Each 
vessel  permit  application  submitted 
under  §  600.501  must  be  accompanied 
by  a  fee  of  $354  per  vessel,  plus  the 
surcharge,  if  required  under  paragraph 
(d)  of  this  section,  rounded  to  the 
nearest  dollar.  At  the  time  the 
application  is  submitted  to  the  DOS,  a 
check  for  the  fees,  drawn  on  a  U.S. 
bank,  made  out  to  "Department  of 
Commerce,  NOAA,"  must  be  sent  to  the 
Director.  The  permit  fee  payment  must 
be  accompanied  by  a  list  of  the  vessels 
for  which  the  payment  is  made. 

(b)  Poundage  fees — (1)  Rates.  If  a 
Nation  chooses  to  accept  an  allocation, 
poundage  fees  must  be  paid  at  the  rate 
specified  in  the  following  table,  plus  the 
surcharge  required  by  paragraph  (c)  of 
this  section. 

Table— Species  and  Poundage 
Fees 

[Dollars  per  metric  ton,  unless  otherwise 
noted] 


Species 


Northwest  Atlantic  Ocean  fish- 
eries: 

1.  Butterfish  

2.  Hake,  red  

3.  Hake,  silver  

4.  Hemng  

5.  Mackerel,  Atlantic 

6  Ottier  groundfish  

7.  Squid,  ///ex  

8.  Squid,  Loligo 


Poundage 
fees 


$274.61 
163.97 
174.63 
61.76 
58.33 
119.09 
103.98 
245.73 


(2)  Method  of  payment  of  poundage 
fees,  surcharges  and  observer  fees,  (i)  If 
a  Nation  chooses  to  accept  an  allocation, 
a  revolving  letter  of  credit  (L/C)  must  be 
established  and  maintained  to  cover  the 
poundage  fees  for  at  least  25  percent  of 
the  previous  year's  total  allocations  at 
the  rate  in  paragraph  (b)(1)  of  this 
section,  or  as  determined  by  the 


Assistant  Administrator,  plus  the 
surcharges  and  observer  fees  required  by 
paragraphs  (c)  and  (d)  of  this  section. 
The  L/C  must — 

(A)  Be  irrevocable; 

(B)  Be  with  a  bank  subscribing  to  ICC 
Pub,  290; 

(C)  Designate  "Department  of 
Commerce.  NOAA"  as  beneficiary; 

(D)  Allow  partial  withdrawals;  and 

(E)  Be  confirmed  by  a  U.S.  bank, 
(ii)  The  customer  must  pay  all 

commissions,  transmission,  and  service 
charges.  No  fishing  will  be  allowed  until 
the  L/C  is  established,  and  authorized 
written  notice  of  its  issuance  is 
provided  to  the  Assistant  Administrator. 

(3)  Assessment  of  poundage  fees. 
Poundage  fees  will  be  assessed  quarterly 
for  the  actual  catch  during  January 
through  March,  April  through  June,  July 
through  September,  and  October 
through  December.  The  appropriate 
Regional  Director  will  reconcile  catch 
figures  with  each  country  following  the 
procedures  of  §  600.51 1(d).  When  the 
catch  figures  are  agreed  upon,  NOAA 
will  present  a  bill  for  collection  as  the 
documentary  demand  for  payment  to 
the  confirming  bank.  If,  after  45  days 
from  the  end  of  the  quarter,  catches 
have  not  been  reconciled,  the  estimate 
of  the  Regional  Director  will  stand  and 
a  bill  will  be  issued  for  that  amount.  If 
necessary,  the  catch  figures  may  be 
refined  by  the  Regional  Director  during 
the  next  60  days,  and  any  modifications 
will  be  reflected  in  the  next  quarter's 
bill. 

(c)  Surcharges.  The  owner  or  operator 
of  each  foreign  vessel  who  accepts  and 
pays  permit  application  or  poundage 
fees  under  paragraph  (a)  or  (b)  of  this 
section  must  also  pay  a  surcharge.  The 
Assistant  Administrator  may  reduce  or 
waive  the  surcharge  if  it  is  determined 
that  the  Fishing  Vessel  and  Gear 
Damage  Compensation  Fund  is 
capitalized  sufficiently.  The  Assistant 
Administrator  also  may  increase  the 
surcharge  during  the  year  to  a  maximum 
level  of  20  percent,  if  needed,  to 
maintain  capitalization  of  the  fund.  The 
Assistant  Administrator  has  effectively 
waived  the  surcharge  until  further 
notice. 

(d)  Observer  fees.  The  Assistant 
Administrator  will  notify  the  owners  or 
operators  of  FFV's  of  the  estimated 
annual  costs  of  placing  observers  aboard 
their  vessels.  The  owners  or  operators  of 
any  such  vessel  must  provide  for 
repayment  of  those  costs  by  including 
one-fourth  of  the  estimated  annual 
observer  fee  as  determined  by  the 
Assistant  Administrator  in  a  L/C  as 
prescribed  in  §  600.518(b)(2).  During  the 
fiscal  year,  payment  will  be  withdrawn 
from  the  L/C  as  required  to  cover 


anticipated  observer  coverage  for  the 
upcoming  fishery.  The  Assistant 
Administrator  will  reconcile  any 
differences  between  the  estimated  cost 
and  actual  costs  of  observer  coverage 
within  90  days  after  the  end  of  the  fiscal 
year. 

(e)  Financial  assurances.  (1)  A  foreign 
nation,  or  the  owners  and  operators  of 
certain  vessels  of  that  foreign  nation, 
may  be  required  by  the  Assistant 
Administrator  to  provide  financial 
assurances.  Such  assurances  may  be 
required  if — 

(i)  Civil  and  criminal  penalties 
assessed  against  fishing  vessels  of  the 
Nation  have  not  effectively  deterred 
violations; 

(ii)  Vessels  of  that  Nation  have 
engaged  in  fishing  in  the  EEZ  without 
proper  authorization  to  conduct  such 
activities; 

(iii)  The  Nation's  vessel  owners  have 
refused  to  answer  administrative 
charges  or  summons  to  appear  in  court; 
or 

(iv)  Enforcement  of  Magnuson  Act 
civil  or  criminal  judgments  in  the  courts 
of  a  foreign  nation  is  unattainable. 

(2)  The  level  of  financial  assurances 
will  be  guided  by  the  level  of  penalties 
assessed  and  costs  to  the  U.S. 
Government. 

§600.520    r^orthwest  Atlantic  Ocean 
fishery. 

(a)  Purpose.  Sections  600.520  and 
600.525  regulate  all  foreign  fishing 
conducted  under  a  GIFA  within  the  EEZ 
in  the  Atlantic  Ocean  north  of  SS'OO'  N. 
lat. 

(b)  Authorized  fishery — (1) 
Allocations.  Foreign  vessels  may  engage 
in  fishing  only  in  accordance  with 
applicable  national  allocations. 

(2)  Time  and  area  restrictions.  {}) 
Fishing,  including  processing,  scouting, 
and  support  of  foreign  or  U.S.  vessels, 
is  prohibited  south  of  SS^OO'  N.  lat.,  and 
north  and  east  of  a  line  beginning  at  the 
shore  at  44''22'  N.  lat.,  67°52'  W.  long, 
and  intersecting  the  boundary  of  the 
EEZ  at  44''11'12"  N.  lat.,  67">16'46"  W. 
long. 

(ii)  The  Regional  Director  will  consuh 
with  the  Council  prior  to  giving  notice 
of  any  area  or  time  restriction.  NMFS 
will  also  consult  with  the  USCG  if  the 
restriction  is  proposed  to  reduce  gear 
conflicts.  If  NMFS  determines  after  such 
consultation  that  the  restriction  appears 
to  be  appropriate,  NMFS  will  publish 
the  proposed  restriction  in  the  Federal 
Register,  together  with  a  summary  of  the 
information  on  which  the  restriction  is 
based.  Following  a  30-day  comment 
period,  NMFS  will  pubfish  a  final 
action. 


(iii)  The  Regional  Director  may 
rescind  any  restriction  if  he/she 
determines  that  the  basis  for  the 
restriction  no  longer  exists. 

(iv)  Any  notice  of  restriction  shall 
operate  as  a  condition  imposed  on  the 
permit  issued  to  the  foreign  vessels 
involved  in  the  fishenr'. 

(3)  TALFF.  The  TALFFs  for  the 
fisheries  of  the  Northwest  Atlantic 
Ocean  are  published  in  the  Federal 
Register.  Current  TALFFs  are  also 
available  from  the  Regional  Director. 

(4)  Species  definitions.  The  category 
"other  finfish"  used  in  TALFFs  and  in 
allocations  includes  all  species  except: 

(i)  The  other  allocated  species, 
namely:  Short-finned  squid,  long-finned 
squid,  Atlantic  herring.  Atlantic 
mackerel,  river  herring  (includes 
alewife.  blueback  herring,  and  hickory 
shad),  and  butterfish;  and 

(ii)  The  prohibited  species,  namely: 
American  plaice,  American  shad, 
Atlantic  cod,  Atlantic  menhaden. 
Atlantic  redfish.  Atlantic  salmon,  all 
marlin,  all  spearfish,  sailfish,  swordfish, 
black  sea  bass,  bluefish,  croaker, 
haddock,  ocean  pout,  pollock,  red  hake, 
scup,  sea  turtles,  sharks  (except 
dog^sh],  silver  hake,  spot,  striped  bass, 
summer  flounder,  tilefish,  yellowtail 
flounder,  weakfish,  white  hake, 
windowpane  flounder,  winter  flounder, 
witch  flounder.  Continental  Shelf 
fishery  resources,  and  other 
invertebrates  (except  nonallocated 
squids). 

(5)  Closures.  The  taking  of  any  species 
for  which  a  Nation  has  an  allocation  is 
permitted,  provided  that: 

(i)  The  vessels  of  the  foreign  nation 
have  not  caught  the  allocation  of  that 
Nation  for  any  species  or  species  group 
(e.g.,  "other  finfish").  When  vessels  of  a 
foreign  nation  have  caught  an  applicable 
allocation  of  any  species,  all  further 
fishing  other  than  scouting,  processing, 
or  support  by  vessels  of  that  Nation 
must  cease,  even  if  other  allocations 
have  not  been  reached.  Therefore,  it  is 
essential  that  foreign  nations  plan  their 
fishing  strategy  to  ensure  that  the 
reaching  of  an  allocation  for  one  species 
does  not  result  in  the  premature  closing 
of  a  Nation  s  fishery  for  other  allocated 
species. 

(ii)  The  fishery  has  not  been  closed  for 
other  reasons  under  §  600.521 

(6)  Allocation  utilization.  Foreign 
fishing  vessels  may  elect  to  retain  or 
discard  allocated  species;  however,  the 
computation  of  allocation  utilization 
and  fee  refunds  will  be  based  on  the 
total  quantity  of  that  species  that  was 
caught.  Prohibited  species  must  always 
be  returned  to  the  sea  as  required  under 
§600.509. 
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(c)  Fishing  areas.  For  the  purposes  of 
the  Northwest  Atlantic  Ocean  fishery, 
fishing  areas  are  that  portion  of  the  EEZ 
shown  inside  the  boundaries  of  the 
"three  digit  statistical  areas"'  described 
in  Figure  I  of  this  part. 
§  600.525    Atlantic  herring  fishery. 

(a)  Initial  specifications.  The  initial 
specifications  of  OY.  DAH.  DAP,  IVP, 
TALFF,  and  reserve  (if  any)  have  been 
established  by  the  PMP  for  Atlantic 
herring  approved  on  July  6,  1995.  These 
annual  specifications  will  remain  in 
effect  unless  adjusted  pursuant  to  the 
provisions  specified  in  paragraph  (b)  of 
this  section. 

(b)  Procedures  to  adjust  initial 
specifications.  NMFS  may  adjust  these 
initial  specifications  upward  or 
downward  to  produce  the  greatest 
overall  benefit  to  the  United  States  at 
any  time  prior  to  or  during  the  fishing 
years  for  which  the  initial  specifications 
are  set  by  publishing  notification  in  the 
Federal  Register  with  the  reasons  for 
such  adjustments.  Any  notice  of 
adjustment  may  provide  for  public 
comment.  Adjustments  to  the  initial 
specifications  may  take  into  account  the 
following  information; 

(1)  The  estimated  domestic  processing 
capacity  and  extent  to  which  it  will  be 
used; 

(2)  Landings  and  catch  statistics: 

(3)  Stock  assessments,  and 

(4)  Relevant  scientific  information. 

Subpart  G — Preemption  of  State 
Authority  Under  Section  306(b) 

§  600.605    General  policy. 

It  is  the  policv  of  the  Secretary  that 
preemption  proceedings  will  be 
conducted  expeditiously  The 
administrative  law  judge  and  counsel  or 
other  representative  for  each  party  are 
encouraged  to  make  every  effort  at  each 
stage  of  the  proceedings  to  avoid  delay. 

§  600.61 0    Factual  findings  for  Federal 
preemption. 

(a)  The  two  factual  findings  for 
Federal  preemption  of  state 
management  authority  over  a  fishery 
are: 

(1)  The  fishing  in  a  fishery  that  is 
covered  by  an  FMP  implemented  under 
the  Magnuson  Act  is  engaged  in 
predominately  within  the  EEZ  and 
beyond  such  zone;  and 

(2)  A  state  has  taken  any  action,  or 
omitted  to  take  any  action,  the  results  of 
which  will  substantially  and  adversely 
affect  the  carrying  out  of  such  FMP. 

(b)  Whether  fishing  is  engaged  in 
"predominately"  within  or  beyond  the 
EEZ  will  be  determined  after 
consideration  of  relevant  factors, 
including  but  not  limited  to,  the  catch 


[based  on  numbers,  value,  or  weight  of 
fish  caught,  or  other  relevant  factors)  or 
fishing  effort  during  the  appropriate 
period,  and  in  light  of  historical  patterns 
of  the  distribution  of  catch  or  fishing 
effort  for  such  stock  or  stocks  of  fish. 

(c)  Whether  relevant  effects  are 
substantial  will  be  determined  after 
consideration  of  the  magnitude  of  such 
actual  or  potential  effects.  Relevant  to 
this  determination  are  various  factors, 
including  but  not  limited  to,  the 
proportion  of  the  fishery  (stock  or  stocks 
of  fish  and  fishing  for  such  stocks)  that 
is  subject  to  the  effects  of  a  particular 
state's  action  or  omission,  the 
characteristics  and  status  (including 
migratory  patterns  and  biological 
condition)  of  the  stock  or  stocks  of  fish 
in  the  fishery,  and  the  similarity  or 
dissimilarity  between  the  goals, 
objectives,  or  policies  of  the  state's 
action  or  omission  and  the  management 
goals  or  objectives  specified  in  the  FMP 
for  the  fishery  or  between  the  state  and 
Federal  conservation  and  management 
measures  of  the  fishery. 

§  600.61 5    Commencement  of  proceedings. 

(a)  Notice  of  proposed  preemption.  (1) 
If  a  proceeding  under  this  part  is 
deemed  necessary,  the  Administrator 
must  issue  a  notice  of  proposed 
preemption  to  the  Attorney  General  of 
the  State  or  States  concerned.  The 
notice  will  contain: 

(i)  A  recital  of  the  legal  authority  and 
jurisdiction  for  instituting  the 
proceeding; 

(ii)  A  concise  statement  of  the 
§600.610  factual  findings  for  Federal 
preemption  upon  which  the  notice  is 
based;  and, 

(iii)  The  time,  place,  and  date  of  the 
hearing. 

(2)  Tne  notice  of  proposed 
preemption  wiUalso  be  published  in 
the  Federal  Register.  This  notification 
may  be  combined  with  any  notice  of 
proposed  rulemaking  published  under 
paragraph  (d)(1)  of  this  section. 

(b)  Response.  The  state  will  have  the 
opportunity  to  respond  in  writing  to  the 
notice  of  proposed  preemption. 

tc)  Amendment.  The  Aaministrator 
may,  at  any  time  prior  to  the  Secretary's 
decision,  withdraw  the  notice  of 
proposed  preemption.  Upon  motion  of 
either  party  before  the  record  is  closed, 
the  administrative  law  judge  may 
amend  the  notice  of  proposed 
preemption. 

(d)  Proposed  regulations — (1)  In 
general.  If  additional  regulations  are 
required  to  govern  fishing  within  the 
boundaries  of  a  state,  the  Administrator 
may  publish  proposed  regulations  in  the 
Federal  Register  concurrently  with 
issuing  the  notification  indicated  in 
paragraph  (a)  of  this  section. 


(2)  Emergency  actions.  Nothing  in  this 
section  will  prevent  the  Secretary  from 
taking  emergency  action  under  section 
305(e)  of  the  Magnuson  Act. 

§  600.620    Rules  pertaining  to  the  hearing. 

(a)  The  civil  procedure  rules  of  the 
NOAA  currently  set  forth  in  15  CFR  part 
904,  subpart  C  (or  as  subsequently 
amended),  apply  to  the  proceeding  after 
its  commencement  by  service  of  notice 
(pursuant  to  §600.615)  and  prior  to  the 
Secretary's  decision  (§  600.625).  except 
that  the  following  sections  will  not 
apply: 

(1)  15  CFR  904.201  (Definitions): 

(2)  15  CFR  904.206(a)(1)  (Duties  and 
powers  of  Judge);  and 

(3)  15  CFR  904.272  (Administrative 
review  of  decision). 

(b)  Additional  duties  and  powers  of 
judge — (1)  Time  periods.  The 
administrative  law  judge  is  authorized 
to  modify  all  time  periods  pertaining  to 
the  course  of  the  hearing  (under 
§§600.615  and  600.620)  to  expedite  the 
proceedings,  upon  application  and 
appropriate  showing  of  need  or 
emergency  circumstances  by  a  party. 

(2)  Intervention.  Intervention  by 
persons  not  parties  is  not  allowed. 

§  600.625    Secretary's  decision. 

(a)  The  Secretary  will,  on  the  basis  of 
the  hearing,  record  the  administrative 
law  judge's  recommended  decision: 

(1)  Accept  or  reject  any  of  the  findings 
or  conclusions  of  the  administrative  law 
judge  and  decide  whether  the  factual 
findings  exist  for  Federal  preemption  of 
a  state's  authority  within  its  boundaries 
(other  than  in  its  internal  waters)  with 
respect  to  the  fishery  in  question; 

(2)  Reserve  decision  on  the  merits  or 
withdraw  the  notice  of  proposed 
preemption;  or 

(3)  Remand  the  case  to  the 
administrative  law  judge  for  further 
proceedings  as  may  be  appropriate, 
along  with  a  statement  of  reasons  for  the 
remand. 

(b)  Notification.  (1)  If  the  factual 
findings  for  Federal  preemption  are 
determined  to  exist,  the  Secretary  will 
notify  in  writing  the  Attorney  General  of 
that  state  and  the  appropriate  Council(s) 
of  the  preemption  of  that  state's 
authority.  The  Secretary  will  also  direct 
the  Administrator  to  promulgate 
appropriate  regulations  proposed  under 
§  600.615(d)  and  otherwise  to  begin 
regulating  the  fishery  within  the  state's 
boundaries  (other  than  in  its  internal 
waters). 

(2)  If  the  factual  findings  for  Federal 
preemption  are  determined  not  to  exist, 
the  Secretary  will  notify,  in  writing,  the 
Attorney  General  of  the  state  and  the 
appropriate  Council(s)  of  that 


determination.  The  Secretary  will  also 
direct  the  Administrator  to  issue  a 
notice  withdrawing  any  regulations 
proposed  under  §  600.615(d). 

%  600.630    Application  for  reinstatement  of 
stats  autltority. 

(a)  Application  or  notice.  (1)  At  any 
time  after  the  promulgation  of 
regulations  under  §  600.625(b)(1)  to 
regulate  a  fishery  within  a  state's 
boundaries,  the  affected  state  may  apply 
to  the  Secretary  for  reinstatement  of 
state  authority.  The  Secretary  may  also 
serve  upon  such  state  a  notice  of  intent 
to  terminate  such  Federal  regulation.  A 
state's  application  must  include  a  clear 
and  concise  statement  of: 

(i)  The  action  taken  by  the  State  to 
correct  the  action  or  omission  found  to 
have  substantially  and  adversely 
affected  the  carrying  out  of  the  FMP;  or 

(ii)  Any  changed  circumstances  that 
affect  the  relationship  of  the  state's 
action  or  omission  to  take  action  to  the 
carrying  out  of  the  FMP  (including  any 
amendment  to  such  plan);  and 

(iii)  Any  laws,  regulations,  or  other 
materials  that  the  state  believes  support 
the  application. 

(2)  Any  such  application  received  by 
the  Secretary  or  notice  issued  to  the 
State  will  be  published  in  the  Federal 
Register. 

(b)  Informal  response.  The  Secretary 
has  sole  discretion  to  accept  or  reject  the 
application  or  response.  If  the  Secretary 
accepts  the  application  or  rejects  any 
responses  and  finds  that  the  reasons  for 
regulation  of  the  fishery  within  the 
boundaries  of  the  state  no  longer 
prevail,  the  Secretary  will  promptly 
terminate  such  regulation  and  publish 
in  the  Federal  Register  any  regulatory 
amendments  necessary  to  accomplish 
that  end. 

(c)  Hearing.  The  Secretary  has  sole 
discretion  to  direct  the  Administrator  to 
schedule  hearings  for  the  receipt  of 
evidence  by  an  administrative  law 
judge.  Hearings  before  the 
administrative  law  judge  to  receive  such 
evidence  will  be  conducted  in 
accordance  with  §  600.620.  Upon 
conclusion  of  such  hearings,  the 
administrative  law  judge  will  certify  the 
record  and  a  recommended  decision  to 
the  Secretary  .-If  the  Secretary,  upon 
consideration  of  the  state's  application 
or  any  response  to  the  notice  published 
under  §  600.630(a)(2),  the  hearing 
record,  the  recommended  decision,  and 
any  other  relevant  materials  finds  that 
the  reasons  for  regulation  of  the  fishery 
within  the  boundaries  of  the  state  no 
longer  prevail,  the  Secretary  will 
promptly  terminate  such  regulation  and 
publish  in  the  Federal  Register  any 


regulatory  amendments  necessary  to 
accomplish  that  end. 

Subpart  H — General  Provisions  for 
Domestic  Fisheries 

§600.705    ReUrtkNi  to  other  laws. 

(a)  General.  Persons  affected  by  these 
regulations  should  be  aware  that  other 
Federal  and  state  statutes  and 
regulations  may  apply  to  their  activities. 
Vessel  operators  may  wish  to  refer  to 
USCG  regulations  found  in  the  Code  of 
Federal  Regulations  title  33 — Navigation 
and  Navigable  Waters  and  46 — 
Shipping;  15  CFR  part  904.  subpart  D— 
Permit  Sanctions  and  Denials;  and  title 
43 — Public  Lands  (in  regard  to  marine 
sanctuaries). 

(b)  State  responsibilities.  Certain 
responsibilities  relating  to  data 
collection  and  enforcement  may  be 
performed  by  authorized  state  personnel 
under  a  state/Federal  agreement  for  data 
collection  and  a  tripartite  agreement 
among  the  state,  the  USCG.  and  the 
Secretary  for  enforcement. 

(c)  Submarine  cables.  Fishing  vessel 
operators  must  exercise  due  care  in  the 
conduct  of  fishing  activities  near 
submarine  cables.  Damage  to  the 
submarine  cables  resulting  from 
intentional  acts  or  from  the  failure  to 
exercise  due  care  in  the  conduct  of 
fishing  operations  subjects  the  fishing 
vessel  operator  to  the  criminal  penalties 
prescribed  by  the  Submarine  Cable  Act 
(47  U.S.C.  21)  which  implements  the 
International  Convention  for  the 
Protection  of  Submarine  Cables.  Fishing 
vessel  operators  also  should  be  aware 
that  the  Submarine  Cable  Act  prohibits 
fishing  operations  at  a  distance  of  less 
than  1  nautical  mile  (1.85  km)  from  a 
vessel  engaged  in  laying  or  repairing  a 
submarine  cable;  or  at  a  distance  of  less 
than  0.25  nautical  mile  (0.46  km)  from 

a  buoy  or  buoys  intended  to  mark  the 
position  of  a  cable  when  being  laid  or 
when  out  of  order  or  broken. 

(d)  Marine  mammals.  Regulations 
governing  exemption  permits  and  the 
recordkeeping  and  reporting  of  the 
incidental  take  of  marine  mammals  are 
set  forth  in  part  229  of  this  title. 

(e)  Halibut  fishing.  Fishing  for  halibut 
is  governed  by  regulations  of  the 
International  Pacific  Halibut 
Commission  set  forth  at  part  300  of  this 
title. 

(f)  Marine  sanctuaries.  All  fishing 
activity,  regardless  of  species  sought,  is 
prohibited  under  15  CFR  part  924  in  the 
U.S.S.  Monitor  Marine  Sanctuary, 
which  is  located  approximately  15  miles 
southwest  of  Cape  Hatteras  off  the  coast 
of  North  Carolina. 


§600.710    Permits. 

Regulations  pertaining  to  permits 
required  for  certain  fisheries  are  set 
forth  in  the  parts  of  this  chapter 
governing  those  fisheries. 

§600.715    Recordkeeping  and  reporting. 

Regulations  pertaining  to  records  and 
reports  required  for  certain  fisheries  are 
set  forth  in  the  parts  of  this  chapter 
governing  those  fisheries. 

§600.720    Vessel  and  gear  identtflcabon. 

Regulations  pertaining  to  special 
vessel  and  gear  markings  required  for 
certain  fisheries  are  set  forth  in  the  parts 
of  this  chapter  governing  those  fisheries. 

§600.725    General  prohltMons. 

It  is  unlawful  for  any  person  to  do  any 
of  the  following: 

(a)  Possess,  have  custody  or  control 
of,  ship,  transport,  off^r  for  sale.  sell, 
purchase,  land,  import,  or  export,  any 
fish  or  parts  thereof  taken  or  retained  in 
violation  of  the  Magnuson  Act  or  any 
regulation  or  permit  issued  under  the 
Magnuson  Act. 

(b)  Transfer  or  attempt  to  transfer, 
directly  or  indirectly,  any  U.S.- 
harvested  fish  to  any  foreign  fishing 
vessel,  while  such  vessel  is  in  the  EEZ, 
unless  the  foreign  fishing  vessel  has 
been  issued  a  jjermit  under  section  204 
of  the  Magnuson  Act,  which  authorizes 
the  receipt  by  such  vessel  of  U.S.- 
harvested  fish. 

(c)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  §600.730. 

(d)  Refuse  to  allow  an  authorized 
officer  to  board  a  fishing  vessel  or  to 
enter  areas  of  custody  for  purposes  of 
conducting  any  search,  inspection,  or 
seizure  in  connection  with  the 
enforcement  of  the  Magnuson  Act. 

(e)  Dispose  of  fish  or  parts  thereof  or 
other  matter  in  any  manner,  after  any 
communication  or  signal  from  an 
authorized  officer,  or  after  the  approach 
by  an  authorized  officer  or  an 
enforcement  vessel  or  aircraft. 

(0  Assault,  resist,  oppose,  impede, 
intimidate,  threaten,  or  interfere  with 
any  authorized  officer  in  the  conduct  of 
any  search,  inspection,  or  seizure  in 
connection  with  enforcement  of  the 
Magnuson  Act. 

(g)  Interfere  with,  delay,  or  prevent  by 
any  means,  the  apprehension  of  another 
person,  knowing  that  such  person  has 
committed  any  act  prohibited  by  the 
Magnuson  Act. 

(h)  Resist  a  lawful  arrest  for  any  act 
prohibited  under  the  Magnuson  Act 

(i)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  offer 
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of  sale,  possession,  transport,  import, 
export,  or  transfer  of  any  fish,  or 
attempts  to  do  any  of  the  above. 

(j)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

(k)  Fish  in  violation  of  the  terms  or 
conditions  of  any  permit  or 
authorization  issued  under  the 
Magnuson  Act. 

(1)  Fail  to  report  catches  as  required 
while  fishing  pursuant  to  an  exempted 
fishing  permit. 

(m)  On  a  scientific  research  vessel, 
engage  in  fishing  other  than  recreational 
fishing  authorized  by  applicable  state  or 
Federal  regulations. 

(n)  Trade,  barter,  or  sell:  or  attempt  to 
trade,  barter,  or  sell  fish  possessed  or 
retained  while  fishing  pursuant  to  an 
authorization  for  an  exempted 
educational  activity. 

(o)  Harass  or  sexually  harass  an 
authorized  officer  or  an  observer. 

%  600.730    Facilitation  of  enf orcemenL 

(a)  General.  The  operator  of,  or  any 
other  person  aboard,  any  fishing  vessel 
subject  to  parts  625  through  699  of  this 
chapter  must  immediately  comply  with 
instructions  and  signals  issued  by  an 
authorized  officer  to  stop  the  vessel  and 
with  instructions  to  facilitate  safe 
boarding  and  inspection  of  the  vessel, 
its  gear,  equipment,  fishing  record 
(where  applicable),  and  catch  for 
purposes  of  enforcing  the  Magnuson  Act 
and  this  chapter. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  USCG  vessel  or 
aircraft,  or  other  vessel  or  aircraft  with 
an  authorized  officer  aboard,  the 
operator  of  a  fishing  vessel  must  be  alert 
for  communications  conveying 
enforcement  instrudions. 

(2)  VHF-FM  radiotelephone  is  the 
preferred  method  for  communicating 
between  vessels.  If  the  size  of  the  vessel 
and  the  wind,  sea,  and  visibility 
conditions  allow,  a  loudhailer  may  be 
used  instead  of  the  radio.  Hand  signals, 
placards,  high  frequency 
radiotelephone,  or  voice  may  be 
employed  by  an  authorized  officer,  and 
message  blocks  may  be  dropped  from  an 
aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  Hashing  light  directed  at 
the  vessel  signaled.  USCG  units  will 
normally  use  the  Hashing  light  signal 
"L"  as  the  signal  to  stop.  In  the 
International  Code  of  Signals,  "L"  (.-..) 
means  "you  should  stop  your  vessel 
instantly."  (Period  (.)  means  a  short 
Hash  of  light;  dash  (-)  means  a  long  Hash 
of  light.) 


(4)  Failure  of  a  vessel's  operator 
promptly  to  stop  the  vessel  when 
directed  to  do  so  by  an  authorized 
officer  using  loudhailer,  radiotelephone, 
flashing  light  signal,  or  other  means 
constitutes  prima  facie  evidence  of  the 
offense  of  refusal  to  permit  an 
authorized  officer  to  board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must: 

(1)  Guard  Channel  16,  VHF-FM.  if  so 
equipped: 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his/her  party  to 
come  aboard; 

(3)  Except  for  those  vessels  with  a 
freeboard  of  4  ft  (1.2  m)  or  less,  provide 
a  safe  ladder,  if  needed,  for  the 
authorized  officer  and  his/her  party  to 
come  aboard; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer  or  observer,  provide  a 
manrope  or  safety  line,  and  illumination 
for  the  ladder;  and 

(5)  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  signals, 
extracted  from  the  International  Code  of 
Signals,  may  be  sent  by  Hashing  light  by 
an  enforcement  unit  when  conditions 
do  not  allow  communications  by 
loudhailer  or  radiotelephone. 
Knowledge  of  these  signals  by  vessel 
operators  is  not  required.  However, 
knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
may  preclude  the  necessity  of  sending 
the  signal  "L"  and  the  necessity  for  the 
vessel  to  stop  instantly.  (Period  (.) 
means  a  short  Hash  of  light;  dash  (-) 
means  a  long  flash  of  light.) 

(1)  "AA"  repeated  (.-.-)  is  the  call  to 
an  unknown  station.  The  operator  of  the 
signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CY"  (.-.  -.-  -.-.  -.--)  means 
"you  should  proceed  at  slow  speed,  a 
boat  is  coming  to  you."  This  signal  is 
normally  employed  when  conditions 
allow  an  enforcement  boarding  without 
the  necessity  of  the  vessel  being  boarded 
coming  to  a  complete  stop,  or,  in  some 
cases,  without  retrieval  of  fishing  gear 
which  may  be  in  the  water. 


(3)  "SQ3"  (...  --.- ...--)  means  "you 
should  stop  or  heave  to:  I  am  going  to 
board  you." 

§600.735    Penalties. 

Any  person  committing,  or  fishing 
vessel  used  in  the  commission  of  a 
violation  of  the  Magnuson  Act  or  any 
regulation  issued  under  the  Magnuson 
Act,  is  subject  to  the  civil  and  criminal 
penalty  provisions  and  civil  forfeiture 
provisions  of  the  Magnuson  Act,  to  this 
section,  to  15  CFR  part  904  (Civil 
Procedures),  and  to  other  applicable 
law. 

§  600.740    Enforcement  policy. 

(a)  The  Magnuson  Act  provides  four 
basic  enforcement  remedies  for 
violations,  in  ascending  order  of 
severity,  as  follows: 

(1)  Issuance  of  a  citation  (a  type  of 
warning),  usually  at  the  scene  of  the 
offense  (see  15  CFR  part  904,  subpart  E); 

(2)  Assessment  by  the  Administrator 
of  a  civil  money  penalty; 

(3)  For  certain  violations,  judicial 
forfeiture  action  against  the  vessel  and 
its  catch;  and 

(4)  Criminal  prosecution  of  the  owner 
or  operator  for  some  offenses.  It  shall  be 
the  policy  of  NMFS  to  enforce 
vigorously  and  equitably  the  provisions 
of  the  Magnuson  Act  by  utilizing  that 
form  or  combination  of  authorized 
remedies  best  suited  in  a  particular  case 
to  this  end. 

(b)  Processing  a  case  under  one 
remedial  form  usually  means  that  other 
remedies  are  inappropriate  in  that  case. 
However,  further  investigation  or  later 
review  may  indicate  the  case  to  be 
either  more  or  less  serious  than  initially 
considered,  or  may  otherwise  reveal  that 
the  penalty  first  pursued  is  inadequate 
to  serve  the  purposes  of  the  Magnuson 
Act.  Under  such  circumstances,  the 
Agency  may  pursue  other  remedies 
either  in  lieu  of  or  in  addition  to  the 
action  originally  taken.  Forfeiture  of  the 
illegal  catch  does  not  fall  within  this 
general  rule  and  is  considered  in  most 
cases  as  only  the  initial  step  in 
remedying  a  violation  by  removing  the 
ill-gotten  gains  of  the  o^ense. 

(c)  If  a  fishing  vessel  for  which  a 
permit  has  been  issued  under  the 
Magnuson  Act  is  used  in  the 
commission  of  an  offense  prohibited  by 
section  307  of  the  Magnuson  Act, 
NOAA  may  impose  permit  sanctions, 
whether  or  not  civil  or  criminal  action 
has  been  undertaken  against  the  vessel 
or  its  owner  or  operator.  In  some  cases, 
the  Magnuson  Act  requires  permit 
sanctions  following  the  assessment  of  a 
civil  penalty  or  the  imposition  of  a 
cTiminal  fine.  In  sum,  the  Magnuson  Act 
treats  sanctions  against  the  fishing 


vessel  permit  to  be  the  carrying  out  of 
a  purpose  separate  from  that 
accomplished  by  civil  and  criminal 
penalties  against  the  vessel  or  its  owner 
or  operator. 

§  600.745    Scientific  research  activity, 
exempted  fistilng,  and  exempted 
educational  activity. 

(a)  Scientific  research  activity. 
Nothing  in  this  section  is  intended  to 
inhibit  or  prevent  any  scientific  research 
activity  conducted  by  a  scientific 
research  vessel.  Persons  planning  to 
conduct  scientific  research  activities  in 
the  FEZ  are  encouraged  to  submit  to  the 
appropriate  Regional  Director,  Director, 
or  designee.  60  days  or  as  soon  as 
practicable  prior  to  its  start,  a  scientific 
research  plan  for  each  scientific  cruise. 
The  Regional  Director,  Director,  or 
designee  will  acknowledge  notification 
of  scientific  research  activity  by  issuing 
to  the  operator  or  master  of  that  vessel, 
or  to  the  sponsoring  institution,  a  letter 
of  acknowledgment.  This  letter  of 
acknowledgment  is  separate  and 
distinct  from  any  permit  required  by 
any  other  applicable  law.  If  the  Regional 
Director.  Director,  or  designee,  after 
review  of  a  research  plan,  determines 
that  it  does  not  constitute  scientific 
research  but  rather  fishing,  the  Regional 
Director,  Director,  or  designee  will 
inform  the  applicant  as  soon  as 
practicable  and  in  writing.  The  Regional 
Director,  Director,  or  designee  may  also 
make  recommendations  to  revise  the 
research  plan  to  make  the  cruise 
acceptable  as  scientific  research  activity 
or  recommend  the  applicant  request  an 
EFP.  In  order  to  facilitate  identification 
of  activity  as  scientific  research,  persons 
conducting  scientific  research  activities 
are  advised  to  carry  a  copy  of  the 
scientific  research  plan  and  the  letter  of 
acknowledgment  on  board  the  scientific 
research  vessel.  Activities  conducted  in 
accordance  with  a  scientific  research 
plan  acknowledged  by  such  a  letter  are 
presumed  to  be  scientific  research 
activity.  The  presumption  may  be 
overcome  by  showing  that  an  activity 
does  not  fit  the  definition  of  scientific 
research  activity  or  is  outside  the  scope 
of  the  scientific  research  plan. 

(b)  Exempted  fishing — (1)  General.  A 
NMFS  Regional  Director  or  Director  may 
authorize,  for  limited  testing,  pubUc 
display,  data  collection,  and/or 
exploratory  purposes,  the  target  or 
incidental  harvest  of  species  managed 
under  an  FMP  or  fishery  regulations  that 
would  otherwise  be  prohibited. 
Exempted  fishing  may  not  be  conducted 
unless  authorized  by  an  EFP  issued  by 
a  Regional  Director  or  Director  in 
accordance  with  the  criteria  and 
procedures  specified  in  this  section.  The 


Regional  Director  or  Director  may 
charge  a  fee  to  recover  the 
administrative  expenses  of  issuing  an 
EFP.  The  amount  of  the  fee  will  be 
calculated,  at  least  annually,  in 
accordance  with  procedures  of  the 
NOAA  Handbook  (available  from  the 
Director  or  Regional  Directors)  for 
determining  administrative  costs  of  each 
special  product  or  service;  the  fee  may 
not  exceed  such  costs.  Persons  may 
contact  the  appropriate  Regional 
Director  or  Director  to  find  out  the 
applicable  fee. 

(2)  Application.  An  applicant  for  an 
EFP  shall  submit  a  completed 
application  package  to  the  appropriate 
Regional  Director  or  Director,  as  soon  as 
practicable  and  at  least  60  days  before 
the  desired  effective  date  of  the  EFP. 
Submission  of  an  EFP  application  less 
than  60  days  before  the  desired  effective 
date  of  the  EFP  may  result  in  a  delayed 
effective  date  because  of  review 
requirements.  The  application  package 
must  include  payment  of  any  required 
fee  as  specified  by  paragraph  (b)(1)  of 
this  section,  and  a  written  application 
that  includes,  but  is  not  limited  to,  the 
following  information: 

(i)  The  date  of  the  application; 

(ii)  The  applicant's  name,  mailing 
address,  and  telephone  number; 

(iii)  A  statement  of  the  purposes  and 
goals  of  the  exempted  fishery  for  which 
an  EFP  is  needed,  including  justification 
for  issuance  of  the  EFP; 

(iv)  For  each  vessel  to  be  covered  by 
the  EFP,  as  soon  as  the  information  is 
available  and  before  operations  begin 
under  the  EFP: 

(A)  A  copy  of  the  USCG 
documentation,  state  license,  or 
registration  of  each  vessel,  or  the 
information  contained  on  the 
appropriate  document;  and 

iB)  The  current  name,  address,  and 
telephone  number  of  the  owner  and 
master,  if  not  included  on  the  document 
provided  for  the  vessel: 

(v)  The  species  (target  and  incidental) 
expected  to  be  harvested  under  the  EFP. 
the  amount(s)  of  such  har\'est  necessar>' 
to  conduct  the  exempted  fishing,  the 
arrangements  for  disposition  of  all 
regulated  species  harvested  under  the 
EFP,  and  any  anticipated  impacts  on 
marine  mammals  or  endangered  species: 

(vi)  For  each  vessel  covered  by  tne 
EFP,  the  approximate  time(s)  and 
place(s)  fishing  will  take  place,  and  the 
type,  size,  and  amount  of  gear  to  be 
used;  and 

(vii)  The  signature  of  the  applicant. 

(viii)  The  Regional  Director  or 
Director,  as  appropriate,  may  request 
from  an  applicant  additional 
information  necessary  to  make  the 
determinations  required  under  this 


section.  An  incomplete  application  or 
an  application  for  which  the  appropriate 
fee  has  not  been  paid  will  not  be 
considered  until  corrected  in  writing 
and  the  fee  paid.  An  applicant  for  an 
EFP  need  not  be  the  owner  or  operator 
of  the  vessei(s)  for  which  the  EFP  is 
requested. 

[3]  Issuance,  (i)  The  Regional  Director 
or  Director,  as  appropriate,  will  review 
each  application  and  will  make  a 
preliminai-y  determination  whether  the 
application  contains  all  of  the  required 
information  and  constitutes  an  activity 
appropriate  for  further  consideration.  If 
the  Regional  Director  or  Director  finds 
that  any  application  does  not  warrant 
further  consideration,  both  the  applicant 
and  the  affected  Council(s)  will  be 
notified  in  writing  of  the  reasons  for  the 
decision.  If  the  Regional  Director  or 
Director  determines  that  any  application 
warrants  further  consideration, 
notification  of  receipt  of  the  application 
will  be  published  in  the  Federal 
Register  with  a  brief  description  of  the 
proposal,  and  the  intent  of  NMFS  to 
issue  an  EFP.  Interested  persons  will  be 
given  a  15-  to  45-day  opportunity  to 
comment.  The  notification  may 
establish  a  cut-off  date  for  receipt  of 
additional  applications  to  participate  in 
the  same,  or  a  similar,  exempted  fishing 
activity.  The  Regional  Director  or 
Director  also  will  forward  copies  of  the 
application  to  the  Council(s),  the  USCG, 
and  the  appropriate  fishery  management 
agencies  of  affected  states,  accompanied 
by  the  following  information: 

(A)  The  effect  of  the  proposed  EFP  on 
the  target  and  incidental  species, 
including  the  effeci  on  any  T.\C: 

(B)  A  citation  of  the  regulation  or 
regulations  that,  without  the  EFP.  would 
prohibit  the  proposed  activity:  and 

(C)  Biological  information  relevant  to 
the  proposal,  including  appropriate 
statements  of  environmental  imf>acts. 
including  impacts  on  marine  mammals 
and  threatened  or  endangered  species. 

(ii)  If  the  application  is  complete  and 
warrants  additional  consultation,  the 
Regional  Director  or  Director  may 
consult  witii  the  appropriate  Council(s) 
concerning  the  permit  application 
during  the  period  in  which  c  omments 
have  been  requested.  The  Councills)  or 
the  Director  or  Regional  Director  shall 
notify  the  applicant  in  advance  of  any 
meeting  at  which  the  application  will  be 
considered,  and  offer  the  applicant  the 
opportunity  lo  appear  in  support  of  the 
application 

(iii)  As  soon  as  practicable  after 
receiving  responses  from  the  agencies 
identified  above,  and/ or  after  the 
consultation,  if  an\.  described  in 
paragraph  (b)(3)(ii)  of  this  section,  the 
Regional  Director  or  Director  shall 
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notifv  the  applicant  iii  writing  uf  the 
(le<;ision  to  grant  or  dvn\  the  EIFP,  and. 
it  denied,  the  reasons  for  the  denial 
(irounds  for  denial  of  an  EP'P  include, 
but  are  not  limited  to,  the  following: 

{.\]  The  applicant  has  failed  to 
disi  lose  material  inforniatKjii  required, 
or  ha.s  made  false  statements  as  to  any 
material  fact,  in  connection  with  his  or 
her  applicatum;  or 

(H)  .According  to  the  best  scientific 
information  available,  the  harvest  to  be 
conducted  under  the  permit  would 
defrimentallv  affe<  t  the  vvell-t)eing  of 
the  stot.k  of  anv  regulated  species  of 
fish,  marine  niamiiial,  or  threatened  or 
endangered  spe<:ies  in  a  significant  wav, 
or 

{{'.]  Issuance  of  the  KVV  would  have 
e<,onomic  allocation  as  its  sole  purpose; 
or 

(Dl  A(  tivities  to  be  conduc:led  under 
the  EFP  would  be  inc  onsistent  with  the 
intent  of  this  section,  the  management 
obiet.tives  of  the  FMP.  or  other 
applicable  law.  or 

\E]  The  applicant  has  failed  to 
demonstrate  a  valid  lustification  for  the 
permit;  or 

(F)  The  activity  proposed  under  the 
EFP  could  create  a  significant 
enforcement  problem 

(iv)  The  dei:ision  of  a  Regional 
Director  or  Director  to  grant  or  deny  an 
EFP  is  the  final  action  of  NMFS.  If  the 
permit,  as  granted,  is  significantly 
different  from  the  original  application, 
or  IS  denied,  NMFS  may  publish 
notification  in  the  Federal  Register 
describing  the  exempted  fishing  to  b«? 
conducted  under  the  EFT  or  the  reasons 
for  denial. 

(v)  Terms  and  conditions  of  EFTs,  The 
Regional  Dire<;tor  or  Director  may  attach 
terms  and  conditions  to  the  V.VV 
consistent  with  the  purpose  of  the 
exempted  fishing,  including,  but  not 
limited  to: 

(A)  The  maximum  amount  of  each 
regulated  species  that  can  be  harvested 
and  landed  during  the  term  of  the  EF'P, 
including  trip  limitations,  where 
appropriate; 

(B)  The  number,  sizels),  iiame(s).  and 
identification  number(s)  of  the  vessel(s) 
authorized  to  conduc;t  fishing  ai:tivities 
under  the  EFP; 

(C)  The  tinie(s)  and  place(s)  where 
exempted  fishing  may  be  conducted; 

(D)  The  type,  size,  and  amount  of  gear 
that  may  be  u.sed  by  each  vessel 
operated  under  the  EFP; 

(El  The  condition  that  observers,  a 
\essel  monitoring  system,  or  other 
electronic  equipment  be  carried  on 
board  vessels  operated  under  an  FTP, 
and  anv  necessary  conditions,  such  as 
p redeployment  notification 
requirements; 


(F)  Reasonable  data  reporting 
requirements; 

[Li]  Other  conditions  as  may  iw. 
ntjces.sary  to  assur*^  (;ompliance  with  the 
purposes  of  the  EFP,  consistent  with  the 
objectives  of  the  FMP  and  other 
applicable  law,  and 

(H)  Provisions  for  public  release  of 
data  obtained  under  the  EFP  that  are 
consistent  with  NOAA  confidentiality  of 
statistics  procedures  at  set  out  in 
subpart  E.  An  applicant  may  be  required 
to  waive  the  right  to  confidentiality  of 
information  gathered  while  conducting 
exempted  fishing  as  a  condition  of  an 
EFP, 

(4)  Durntion.  Unless  otherwi.se 
specified  in  the  EFP  or  a  superseding 
noti(.e  or  regulation,  an  EFP  is  effective 
for  no  longer  than  1  year,  unless 
revoked,  suspended,  or  modified.  EFPs 
may  be  renewed  following  the 
application  pro<:edures  in  this  section. 

[Ti]  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(fil  Transfer.  EFPs  issued  under  this 
section  are  not  transferable  or 
assignable.  An  EFP  is  valid  only  for  the 
ves.sel(s)  for  which  it  is  issued. 

(7)  Inspection.  Any  EFP  issued  under 
this  section  must  be  carried  on  board 
the  ves,sel(s)  for  which  it  was  issued. 
The  EF'P  must  be  presented  for 
inspection  upon  request  of  any 
authorized  officer. 

(8)  Sanctions.  Failure  of  a  permittee  to 
comply  with  the  terms  and  conditions 
of  an  EFP  may  be  grounds  for 
revocation,  suspension,  or  modification 
of  the  EFP  with  respect  to  all  persons 
and  ves.sels  conducting  activities  under 
the  EFP.  Any  action  taken  to  revoke, 
suspend,  or  modify  an  EFP  for 
enforcement  purposes  will  be  governed 
by  15  CFR  part  904,  subpart  D. 

(c)  Reports.  (1)  Persons  conducting 
scientific  research  activity  are  requested 
to  submit  a  copy  of  any  cruise  report  or 
other  publication  created  as  a  result  of 
the  cruise,  including  the  amount, 
(.omposition,  and  disposition  of  their 
catch,  to  the  appropriate  Science  and 
Research  Director. 

(2)  Persons  fishing  under  an  EFP  are 
required  to  report  their  catches  to  the 
appropriate  Regional  Director  or 
Director,  as  specified  in  the  EFP. 

(d)  Exempted  educational  activities — 
( 1 )  General.  A  NMFS  Regional  Director 
or  Director  may  authorize,  for 
eciucational  purposes,  the  target  or 
incidental  harvest  of  species  managed 
under  an  FMP  or  fishery  regulations  that 
would  otherwise  be  prohibited.  The 
decision  of  a  Regional  Director  or 

Direc  tor  to  grant  or  deny  an  exempted 
educational  activity  authorization  is  the 
final  action  of  NMFS.  Exempted 


educational  activities  may  not  be 
conducted  unless  authorized  in  writing 
by  a  Regional  Director  or  Director  in 
accordance  with  the  criteria  and 
procedures  spet.ified  in  this  section. 
Such  authorization  will  be  issued 
without  charge. 

(2)  Application.  An  applicant  for  an 
exempted  educational  activity 
authorization  shall  submit  to  the 
appropriate  Regional  Director  or 
Director,  at  least  15  days  before  the 
desired  effective  date  of  the 
authorization,  a  written  application  that 
includes,  but  is  not  limited  to,  the 
followitig  information: 

(i)  The  date  of  the  application; 

(ii)  The  applicant's  name,  mailing 
address,  and  telephone  number; 

(iii)  A  brief  statement  of  the  purposes 
and  goals  of  the  exempted  educational 
activity  for  which  authorization  is 
requested,  including  a  general 
description  of  the  arrangements  for 
disposition  of  all  species  collected; 

(iv)  Evidence  that  the  sponsoring 
institution  is  a  valid  educational 
institution,  such  as  accreditation  by  a 
recognized  national  or  international 
accreditation  body; 

(v)  The  scope  and  duration  of  the 
activity; 

(vi)  For  each  vessel  to  be  covered  by 
the  authorization; 

(A)  A  copy  of  the  U.S.  Coast  Guard 
documentation,  state  license,  or 
registration  of  the  vessel,  or  the 
information  contained  on  the 
appropriate  document; 

(B)  The  current  name,  address,  and 
telephone  number  of  the  owner  and 
master,  if  not  included  on  the  document 
provided  for  the  vessel; 

(vii)  The  species  and  amounts 
expected  to  be  caught  during  the 
exempted  educational  activity; 

(viii)  For  each  vessel  covered  by  the 
authorization,  the  -pproximate  time(s) 
and  place(s)  fishing  will  take  place,  and 
the  type,  size,  and  amount  of  gear  to  be 
used;  and 

(ix)  The  signature  of  the  applicant. 

(x)  The  Regional  Director  or  Director 
may  request  from  an  applicant 
additional  information  necessary  to 
make  the  determinations  required  under 
this  section.  An  incomplete  application 
will  not  be  considered  until  corrected  in 
writing. 

(3)  Issuance,  (i)  The  Regional  Director 
or  Director,  as  appropriate,  will  review 
each  application  and  will  make  a 
determination  whether  the  application 
contains  all  of  the  required  information, 
is  consistent  with  the  goals,  objectives, 
and  requirements  of  the  FMP  or 
regulations  and  other  applicable  law, 
and  constitutes  a  valid  exempted 
educational  activity.  The  applicant  will 


be  notified  in  writing  of  the  decision 
within  5  working  days  of  receipt  of  the 
application. 

(ii)  The  Regional  Director  or  Director 
may  attach  terms  and  conditions  to  the 
authoi'ization,  consistent  with  the 
purpose  of  the  exempted  educational 
activity,  including,  but  not  limited  to: 

(A)  The  maximum  amount  of  each 
regulated  species  that  may  be  harvested; 

(B)  The  time(s)  and  place(s)  where  the 
exempted  educational  activity  may  be 
conducted; 

(C)  The  type,  size,  and  amount  of  gear 
that  may  be  used  by  each  vessel 
operated  under  the  authoriz.ation; 

(D)  Reasonable  data  reporting 
requirements: 

(E)  Such  other  conditions  as  may  be 
necessary  to  assure  compliance  with  the 
purposes  of  the  authorization, 
consistent  with  the  objectives  of  the 
FMP  or  regulations;  and 


(F)  Provisions  for  public  release  of 
data  obtained  under  the  authorization, 
consistent  with  NOAA  confidentiality  of 
statistics  procedures  in  subpart  E.  .An 
applicant  may  be  required  to  waive  the 
right  to  confidentiality  of  information 
gathered  while  conducting  experimental 
fishing  as  a  condition  of  an  EFP. 

(iii)  The  authorization  will  specify  the 
scope  of  the  authorized  activity  and  will 
include,  at  a  minimum,  the  duration, 
yessel(s),  species  and  gear  involved  in 
the  activity,  as  well  as  any  additional 
terms  and  conditions  specified  under 
paragraph  (d)(3)(ii)  of  this  section. 

(4)  Duration.  Unless  otherwise 
specified,  authorization  for  an  exempted 
educational  activity  is  effective  for  no 
longer  than  1  year,  unless  revoked, 
suspended,  or  modified.  Authorizations 
may  be  renewed  following  the 
application  procedures  in  this  section. 


(5)  Alteration.  Any  authorization  that 
has  been  altered,  erased,  or  mutilated  is 
invalid. 

(6)  Transfer.  Authorizations  issued 
under  this  paragraph  (d)  are  not 
transferable  or  assignable. 

(7)  Inspection.  Any  authorization 
issued  under  this  paragraph  (d)  must  be 
carried  on  board  the  vessel(s)  for  which 
it  was  issued  or  be  in  possession  of  the 
applicant  to  which  it  was  issued  while 
the  exempted  educational  activity  is 
being  conducted.  The  authorization 
must  be  presented  for  inspection  upon 
request  of  any  authorized  officer. 
Activities  that  meet  the  definition  of 
fishing,  despite  an  educational  purpose, 
are  fishing.  An  authorization  may  allow 
covered  fishing  activities:  however, 
fishing  activities  conducted  outside  the 
scope  of  an  authorization  for  exempted 
educational  activities  are  illegal. 

BtLUNG  CODE  3S^0-i2-P 


19428 


Federal  Register  /  Vol.  61,  No.  85  /  Wednesday.  May  1.  1996  /  Proposed  Rules 


Figure  1  to  Part  600 — Fishing  Areas  of  the  Northwest  Atlantic  Ocean  Fisheries 
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PARTS  601,  602,  603,  605,  611,  619, 
620,  AND  621— [REMOVED] 

2.  Under  the  authority  of  16  U.S.C. 
1801  et  seq..  parts  601,  602,  603,  60.5, 
611,  619,  620,  and  621  are  removed. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
tFRL-64«0-2] 
RIN  2060-AB80 

Corrective  Action  for  Releases  From 
Solid  Waste  Management  Units  at 
Hazardous  Waste  Management 
Facilities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  Todays  action  has  three 
purposes.  First,  it  introduces  EPA's 
strategy  for  promulgating  regulations 
governing  corre<;tive  action  for  releases 
from  solid  waste  management  units  at 
hazardous  waste  management  facilities 
under  the  Resoun;e  Conservation  and 
Recovery  Act  (RCRA)  dnd  requests 
information  to  assist  in  identification 
and  development  of  potential 
improvements  to  the  protectiveness, 
responsiveness,  speed  or  efficiency  of 
corrective  actions.  The  Agency 
originally  proposed  corrective  action 
regulations  on  July  27,  1990.  Second,  to 
provide  context  for  potential  revisions 
to  the  corrective  action  program,  today's 
Notice  includes  a  general  status  report 
on  the  corrective  action  program  and 
how  it  has  evolved  since  the  1990 
proposal,  and  provides  guidance  on  a 
number  of  topics  not  fully  addressed  in 
1990.  Third,  it  emphasizes  areas  of 
flexibility  within  the  current  program 
and  dest:ribes  program  improvements 
currently  underwav  or  under 
consideration. 

DATES:  To  ensure  consideration, 
information  aiid  data  must  be  ret;eived 
on  or  before  July  30.  1996. 

EPA  will  hold  a  public  hearing  on  this 
Notice  on  June  3,  1996. 
ADDRESSES:  Written  vomments 
responding  to  today's  Notice  should  be 
addressed  to:  Docket  Clerk.  U.S. 
Environmental  Protei:tion  Agencv. 
RCR.^  Docket  (OS-30S).  401  M  Street 
SVV,  Washington.  D  C:  20460  Comments 
sent  by  special  delivery,  such  as 
overnight  express  serv  ices,  should  be 
addressed  to:  RCR.A  Dot;ket  Information 
Center  (RIC),  Crystal  C.itewav  One.  1235 
Jefferson  Davis  Highway.  First  Floor. 
Arlington.  VA  22202.  Electronic 
comments  should  be  addressed  to: 
RCR-\-Doc:ket@epamail  epa  gov 

The  June  3.  1996  public  hearing  will 
be  held  at  the  Key  Bridge  Marriott, 
located  at  1401  Lee  Hnjhwav.  Arlington. 
\'.\  22209.  Advaiu  e  requests  to  speak  at 
the  hearing  should  be  submitted,  in 


writing,  to:  Hugh  Davis  (5303W)  U.  S. 
Environmental  Protection  Agency.  401 
M  Street.  SW,  Washington.  DC  20460. 

For  important  additional  instructions 
on  submitting  comments  or  making  a 
request  to  speak  at  the  public  hearing, 
see  Supplementary  Information. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-free)  or 
(800)  553-7672  (hearing  impaired),  or 
(703)  412-9810  (locally).  Monday- 
Friday.  8:00-5:00  eastern  standard  time. 
For  technical  information,  contact  Hugh 
Davis.  Office  of  Solid  Waste  (5303W). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.  Washington.  D.C. 
20460.  Phone,  (703)  308-8633.  E-mail 
address,  davis.hugh@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Instructions  for  Submitting  Comments 
and  Requests  To  Speak  at  the  Public 
Hearing 

Commenters  should  place  the  docket 
number  (F-96-CA2P-FFFFF)  on  all 
comments  and  submit  an  original  and 
two  copies.  Comments  also  may  be 
submitted  electronically,  through  the 
Internet.  Comments  submitted 
electronically  should  be  in  ASCI  to 
avoid  the  use  of  special  characters  and 
encryptions. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  EPA  will  transfer 
all  comments  received  electronically 
into  paper  form  and  place  them,  with 
comments  submitted  directly  in  writing. 
in  the  official  record.  EPA  responses  to 
comments  will  be  recorded  in  a  notice 
in  the  Federal  Register  or  in  an  official 
record  for  this  action.  EPA  will  not 
immediately  reply  to  electronic 
comments  other  than  to  seek 
clarification  of  comments  that  may  be 
garbled  in  transmission  or  during 
conversion  to  paper  form. 

Confidential  business  information 
(CBI)  may  be  included  in  comments, 
however,  to  ensure  continued 
confidentiality,  it  must  be  submitted 
under  separate  cover.  If  including  CBI, 
commenters  should  submit  an  original 
and  two  copies  to;  U.S.  Environmental 
Protection  Agency,  RCRA  CBI 
Document  Control  Officer,  OSW 
(5303VV).  401  M  Street  SW,  Washington. 
DC.  20460.  Place  the  docket  number  (F- 
96-C:.\2F-FFFFF)  on  the  CBI  and 
include  a  reference  to  any  non-CBI 
comments  submitted.  Do  not  submit  CBI 
electronically. 

Docket  materials  may  be  reviewed  by 
appointment  by  calling  (703)  603-9230. 
The  docket  is  located  on  the  first  floor 
of  the  Crystal  Gateway  building  at  1235 
Jefferson  Davis  Highway  in  Arlington. 
Virginia  and  is  open  from  9:00  a.m.  to 


4:00  p.m..  Monday  through  Friday, 
excluding  Federal  holidays.  A 
maximum  of  100  pages  of  material  may 
be  copied  at  no  cost  from  any  one 
regulatory  docket.  Additional  copies  are 
$0.15  per  page.  The  main  switchboard 
number  for  the  hotel  is  (703)  524-6400. 
Individuals  interested  in  directions  to 
the  ]une  3,  1996  public  bearing  at  the 
Key  Bridge  Marriott  or  room 
reservations  should  contact  the  hotel 
directly  at  (703)  524-6400.  Registration 
for  the  hearing  will  begin  at  the  hotel  at 
8:30  am.  The  hearing  will  begin  at  9:00 
am.  and  end  at  5:00  pm  unless 
concluded  earlier.  Oral  and  written 
statements  may  be  submitted  at  the 
public  hearing.  Time  for  the  public 
hearing  is  limited;  oral  presentations 
will  be  made  in  the  order  that  requests 
are  received  and  will  be  limited  to  15 
minutes,  unless  additional  time  is 
available.  Advance  requests  to  speak  at 
the  public  hearing  should  be  clearly 
marked  as  a  request  to  speak  at  the 
public  hearing  and  include  the 
scheduled  date  of  the  bearing  (June  3, 
1996)  and  the  docket  number  for  this 
action  (F-96-CA2P-FFFFF).  Requests  to 
speak  at  the  public  hearing  may  also  be 
made  on  the  day  of  the  hearing,  by 
registering  at  the  door;  request  to  speak 
by  individuals  who  choose  to  register  at 
the  door  on  the  day  of  the  hearing  will 
be  granted  in  the  order  received,  as  time 
(>ermits.  All  individuals  who  choose  to 
speak  at  the  public  hearing  are 
requested  to  provide  a  paper  copy  of 
their  testimony  for  the  record. 

Internet  Access 

This  notice  is  available  on  the 
Internet.  To  access  today's  Notice 
electronically: 
Gopher:  gopher.epa.gov 
WWW:  http://www.epa.gov 
Dial-up:  (919)  558-0353 

From  the  main  EPA  Gopher  menu, 
select:  EPA  Offices  and  Regions/Office 
of  Solid  Waste  and  Emergency  Response 
(OSWER)/Office  of  Solid  Waste  (RCRA)/ 
Hazardous  Waste/Corrective  Action. 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/gopher/ 

oswrcra 

Glossary  of  Commonly  Used  Acronyms 

ASTM — American  Society  for  Testing  and 

Materials 
ASTSWMO— AsscKiation  of  State  and 

Territorial  Solid  Waste  Management 

Officials 
CAMU — Corrective  Action  Management  Unit 
CAP — Corrective  Action  Plan 
CERCLA — Comprehensive  Environmental 

Response.  Compensation  and  Liability  Act 
CMI— Corrective  Measures  Implementation 


CMS — Corrective  Measures  Study 
CSGWPP— Comprehensive  State 

Groundwater  Protection  Program 
DQO— Data  Quality  Objective 
EAB — Environmental  Appeals  Board 
FACA— Financial  Assurance  for  Corrective 

Action 
HSW A— Hazardous  and  Solid  Waste 

Amendments 
LDR— RCRA  Land  Disposal  Restrictions 
MCL — Maximum  Contaminant  Limit 
MTR— RCRA  Minimum  Technology 

Requirements 
NCAPS— National  Corrective  Action 

Prioritization  System 
NPL — National  Priorities  List 
NCP— National  Oil  and  Hazardous 

Substances  Pollution  Contingency  Plan 
OSW— EPA  Office  of  Solid  Waste 
OSWER— EPA  Office  of  Solid  Waste  and 

Emergency  Response 
POC — Point  of  Compliance 
RBCA— Risk  Based  Corrective  Action  (refers 

to  ASTM  standard  E1739-95) 
RCRA — Resource  Conservation  and  Recovery 

Act 
RFA— RCRA  Facility  Assessment 
RFI— RCRA  Facility  Investigation 
RU— Regulated  Unit 
SWMU— Solid  Waste  Management  Unit 
SSG — EPA  Soil  Screening  Guidance 
Tl— Technical.Impracticability 
TSDF — Treatment,  Storage,  or  Disposal 

Facility 
UST— Underground  Storage  Tank 
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a.  Performance  Based  Corrective  Measures 
Implementation 

b.  Performance  Monitoring 

c.  Completion  of  Corrective  Measures 

D.  Incorporation  of  Corrective  Action  in 
RCRA  Permits 

E.  Corrective  Action  Orders 

F.  Public  Involvement  and  Environmental 
Justice 

G.  Financial  Assurance 

IV.  Corrective  Action  Program  Priorities 

V.  Request  for  Comment  and  Data 

A.  General 

B.  Resolution  of  the  1990  Proposal. 

C  Focusing  the  Corrective  Action  Program 
on  Results 

1.  Performance  Standards 

2.  Less  Focus  on  Solid  Waste  Management 
Units 

D.  Using  Non-RCRA  Authorities  for 
Corrective  Action 


1.  State  Cleanup  Programs 

2.  Enhanced  FiiKibility  for  States  with 
EPA-Endorspd  CSGWPPs 

3.  Voluntary  Corrective  Action 

4.  Corrective  Action  at  Interim  Status 
Facilities 

5.  Independent  or  Self-Implementing 
Corrective  Action 

6.  Consistency  With  the  CERCLA  Program 
7  ASTM  RBCA  Standard 

8.  Definition  of  Facility  for  Corrective 
Action 

E.  Balance  Between  Site-Specific 
Flexibility  and  National  Consistency 

1.  Land  Use 

2.  Points  of  Compliance 

3  Standardized  Lists  of  Action  Levels  and 
Media  Cleanup  Levels 

4.  Area  Wide  Contamination  Issues 

5.  Ecological  Risk 

6.  Risk  Assessment  Methods 

F.  Public  Participation  and  Environmental 
Justice 

G.  When  Permits  Can  Be  Terminated 

H.  Effect  of  Property  Transfer  on  Corrective 

Action  Requirements 
1.  Financial  Assurance  for  Corrective 

Action 
J.  State  Authorization 

I.  Background 

A.  Statutory  and  Regulatory 
Requirements 

In  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Congress  directed  EPA  to 
require  corrective  action  for  all  releases 
of  hazardous  waste  and  heizardous 
constituents  from  soUd  waste 
management  units  at  facilities  seeking 
RCRA  permits  (i.e..  hazardous  waste 
Treatment.  Storage  or  Disposal  Facilities 
or  TSDFs)  regardless  of  the  time  at 
which  waste  was  placed  in  the  units. 
When  corrective  action  cannot  be 
completed  prior  to  permit  issuance,  the 
statute  directs  EPA  to  specify  corrective 
action  schedules  of  compliance  and 
financial  assurance  in  all  permits  issued 
imder  RCRA  section  3005.  In  addition. 
EPA  is  directed  to  require  that 
corrective  action  be  taken  beyond 
facility  boundaries  unless  facility 
owners/operators  demonstrate  to  the 
Agency's  satisfaction  that,  despite  their 
best  efforts,  they  were  unable  to  obtain 
the  necessary  permission  to  undertake 
off-site  corrective  action.  (See.  RCRA 
section  3004  (u)  and  (v).  42  U.S.C.  6924 
(u)  and  (v).)  At  the  same  time.  Congress 
enacted  the  RCRA  permit  omnibus 
provision  directing  thai,  "each  permit 
issued  imder  [RCRA  Section  3005) 
contain  such  terms  and  conditions  as 
the  Administrator  determines  necessar>' 
to  protect  human  health  and  the 
environment."  (See,  RCRA  sections 
3005(0(31.  42  U.S.C.  6925(c)(3).)  EPA  is 
authorized  to  require  corrective  action 
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at  interim  status  facilitif^ under  RCRA 
section  3008(h),  42  U  S.C.  6928(h). 

At  the  time  the  new  corrective  action 
provisions  were  enacted,  corrective 
action  for  releases  to  groundwater  from 
RCK,\  regulated  units  was  already 
required  under  4U  C;FR  part  264.  subpart 
F  RCR.\  regulated  units  are  defined  in 
40  CFR  264  90  as  surface 
jiDpounfiinents.  waste  piles,  land 
treatment  units.  <uui  landfills  that 
received  hazardous  waste  after  luly  26. 
1^82.  thev  are  a  subset  of  the  universe 
of  solid  waste  in.ni'igenient  units  The 

1984  HSW.A  amendments  extemied 
rorri'ttive  action  authority  at  TSDFs  to 
all  waste  mdnak;ement  at  units  that 
received  solid  ht  hazardous  waste  at  anv 
tune   In  the  lei;isl,itive  historv  of  KCRA 
section  3004(u).  Congress  noted  that  one 
purpose  of  the  new  i  orrective  ac  tion 
requirements  was  to  ensure  iha;  RCRA 
fat'ihties  did  not  b«'t  (ime  Supcrtiind 
cleanup  sites.  The  legislatue  histurv 
records  that,  '"I'nless  all  hazardous 
constituents  releaMul  from  solid  waste 
manaj^ement  units  at  permittetl  facilities 
are  iddressed  and  ( leaned  up  the 
Committee  is  deeply  concerned  that 
manv  more  sites  will  be  added  In  the 
future  hurdi'ns  cif  the  Superfund 
program  with  little  prospect  for  control 
or  cleanup.  The  responsibility  to  control 
siK  h  releases  lies  wi;h  the  facililv 
owner  and  Dperainr  aiid  sh"uid  not  bt" 
shifted  to  the  .Superfund  program, 
partitularlv  when  a  fmril  permit  has 
been  requester',  by  the  facility  "  l.See, 
UK  Rep  No    I'lH. 'iHth  f.oiiR  .  l>t  Sess., 
part  1.  t>l  (1983)  ) 

In  )uly  1985,  EFA  codified  corrective 
action  requirements  at  40  CFR 
2M  00(a)(2!.  264  in  1:  271)  hU(b)  ,md 
J"0  t>0(c)   (See.  50  t li  ^H702.  juiy  15, 

1985  )  These  regulatunis  reiterate  the 
statutory  language  of  RCRA  section 
3004(u)  by  requiring  faf  ility  uwimrs/ 
operators  seeking  Kt^RA  permits  to 
institute  corrective  action,  as  necessary 
to  protect  human  health  and  the 
environment,  for  .ill  releases  of 
hazardous  waste  and  i  onstituents  fnmi 
solid  waste  management  units  at  the 
facility  When  corrective  action  cannot 
be  completed  prior  to  permitting.  EPA 
requires  that  all  permits  contain 
corrective  action  requirements, 
schedules  of  compliance,  and  financial 
assurance.  In  40  CFR  270.60(b)  and 
270.60(c).  EFA  clarified  that  corrective 
action  IS  also  required  for  some  facilities 
with  RCRA  permits-by-rule,  including 
hazardous  waste  management  facilities 
with  permits  issued  under  the 
Underground  Injection  Control  program 
and  the  National  Pollution  Discharge 
Elimination  System  (NPDES)  permitting 
program. 


In  December  1987  (52  FR  45788, 
December  1, 1987),  EPA  promulgated 
additional  corrective  action  regulations 
to  codify  the  statutory  language  of  RCRA 
§  3004(v),  requiiing  corrective  action  for 
releases  beyond  the  facility  boundary. 
EPA  also  established  permit  application 
requirements  necessary  to  suppoil 
corrective  action  implementation,  and 
modified  the  corrective  action 
requirements  for  underground  injection 
wells  with  RCRA  permits-bv-rule. 

(Jn  July  27,  1990  (55  FR  30798).  EPA 
proposed  detailed  regulations  to  govern 
the  RCR.^  corrective  action  program. 
The  1990  proposal  was  designed  to  be 
the  analogue  to  the  CERCLA  program's 
.National  Oil  and  Haziirdous  Substances 
Pdlhition  Contingency  Plan  (NCP).  As 
such,  it  addressed  both  technical  (e.g.. 
cleanup  levels,  remedy  selection,  points 
of  compliance)  and  procedural  (e  g.. 
definitions,  permitting,  reporting) 
el'.'ments  of  the  corrective  ac  tion 
program.  In  the  1990  proposal.  EPA 
emphasized  the  need  for  site-specific 
flexibility  in  cleanup  programs.  The 
Agency  stated.  "Because  (jf  the  wide 
variety  of  sites  likely  to  be  subject  to 
rorre<  tive  action.  EP.'X  t)elieves  that  a 
flexibl*'  approach,  based  on  site-specific 
analyses  is  necessarv  No  two  cleanups 
will  follow  exactly  the  same  course,  and 
therefore,  the  program  has  to  allow 
signific:ant  latitude  to  the  decision 
maker  in  structuring  the  process, 
selecting  the  remedy,  and  setting 
i.leanup  standards  appropriate  to  the 
specifics  of  the  situation."  (See.  55  FR 
30802  ) 

The  1990  proposal  was  the  sub|ect  of 
significant  public  comment.  Although 
E?.\  has  finalized  only  a  few  sections  of 
the  1990  proposal,'  the  bulk  of  the 
proposal  IS  routinely  u.sed  as  guidance 
during  corrective  actions. 

B  Summary  of  Today's  Notice 

Todays  Notice  introduces  EPAs 
strategy  for  promulgation  of  corrective 
action  regulations  and  requests  public 
input  on  a  variety  of  issues  and 
concepts  associated  with  corrective 
action  To  provide  context  for  potential 
revisions  to  the  corrective  action 
program  and  because  the  Agency's 
philosophy  and  strategies  have  evolved 
in  many  respects  since  1990,  today's 
Notice  also  includes  a  general  status 
report  on  the  corrective  action  program 
and  how  it  has  grown  since  the  1990 
proposal,  and  provides  guidance  on  a 
number  of  topics  not  fully  addressed  in 
1990  Finally,  today's  Notice 


See  58  fH  8658.  February  16.  1»»3,  "Correclive 
.Action  Vlaiugemeni  L'nili"  where  EP.\  Hnalized 
rK)(;jUi!uns  addressing  the  creation,  management, 
and  (  l()«ure  of  units  created  specirically  for 
purpoaes  of  managing  remediation  wastes. 


emphasizes  the  flexibility  inherent  in 
the  existing  corrective  action  program, 
discusses  steps  EPA  is  already  taking  to 
improve  corrective  actions  and  requests 
comments  on  new  approaches  to 
expedite  and  simplify  facility  cleanups. 

in  Section  1  of  today's  Notice.  EPA 
identifies  the  statutory  and  regulatory- 
basis  of  the  corrective  action  program. 

Section  II  of  today's  Notice  introduces 
EPA's  Subpart  S  Initiative.  Through  the 
Subpart  S  Initiative  the  Agency  intends 
to  identify  and  implement 
improvements  to  the  protectiveness. 
responsiveness,  speed  and  efficiency  of 
the  corrective  action  program.  Section  II 
includes  discussions  of  the  Subpart  S 
Initiative  objectives,  outreach,  and 
schedule.  It  also  includes  discussions  of 
major  corrective  action  program 
guidance  and  policy  milestones  that 
have  occurred  since  1990,  and  the 
relationship  of  the  Subpart  S  Initiative 
to  other  agency  rulemakings  and 
initiatives. 

In  Section  III,  EPA  discusses 
corrective  action  implementation, 
describes  how  certain  program  elements 
have  evolved  since  1990.  and  provides 
guidance  on  a  number  uf  topics  that 
were  not  fully  addressed  in  the  1990 
proposal.  This  section  emphasizes  areas 
of  flexibility  in  the  current  corrective 
action  program  and  highlights 
innovative  approaches  some  program 
implementors  and  facility  owners,' 
operators  have  used  to  expeciite 
cleanups  Readers  are  urged  to  pay 
particular  attention  to  Section  III  in 
order  to  gain  an  overall  understanding 
of  the  Agency's  latest  thinking  on 
corrective  action  implementation. 

Section  IV  of  today's  Notice  builds  on 
the  detailed  discussions  in  Section  111  by 
providing  concise  statements  of  EP.A's 
corrective  action  implementation  goals 
and  strategies. 

In  Section  V  of  today's  Notice,  EP.A 
requests  comments  and  data  on  a  variety 
of  issues  to  assist  it  in  identifying  and 
developing  improvements  to  the 
corrective  action  program.  In  some 
cases,  the  Agency  raises  new  concepts 
that  would  likely  warrant  re-proposing 
regulations  or  developing  new  guidance 
documents:  in  other  cases,  concepts 
were  addressed  in  the  1990  proposal  but 
are  included  in  Section  V  because  the 
Agency  is  requesting  additional 
comment  and  data  at  this  time. 

II.  Subpart  S  Initiative 

EPA  amd  the  states  have  made 
considerable  progress  in  implementing 
the  corrective  action  requirements; 
however,  despite  this  progress,  the 
overall  implementation  of  the  corrective 
action  program  has  been  subject  to 
considerable  criticism.  States, 


envirorunental  groups  and  the  regulated 
community  have  raised  many  concerns, 
including:  slow  progress  in  achieving 
cleanup  or  other  environmental  results; 
an  enfiphasis  on  process  and  reports  over 
actual  work  in  the  field;  uiu^alistic, 
impractical  or  overly  conservative 
cleanup  goals;  excessive  and  detailed 
oversight;  reluctance  to  authorize  or 
recognize  the  work  of  state  cleanup 
programs;  and,  lack  of  meaningful 
public  participation.  EPA  believes  that 
many  of  these  concerns  have  been 
overstated;  however,  at  the  same  time,  it 
recognizes  that  improvements  to  the 
corrective  action  program  are  necessary. 
EPA  and  the  states  now  have  more  than 
ten  years  experience  in  implementing 
the  corrective  action  requirements.  EPA 
believes  the  time  has  come  to  reevaluate 
the  RCRA  corrective  action  program  to 
identify  and  implement  improvements 
to  the  program's  speed,  efficiency, 
protectiveness  and  responsiveness,  and 
to  focus  the  program  more  clearly  on 
environmental  results.  The  reevaluation 
effort  is  known  as  the  Subpart  S 
Initiative. 

As  part  of  the  Subpart  S  Initiative, 
EPA  has  been  working  with  states  and 
other  stakeholders  to  develop  a 
comprehensive  strategy  to  identify  and 
develop  improvements  to  the  corrective 
action  program  and  promulgate  final 
corrective  action  regulations.  The 
Subpart  S  Initiative  involves  assessment 
of  the  current  corrective  action  program, 
outreach  to  stakeholders,  finalization  of 
some  elements  of  the  1990  proposal, 
development  of  new  proposals  and 
guidance  documents,  and  today's 
Notice. 

EPA  is  committed  to  substantive 
consistency  among  its  cleanup 
programs.  For  that  reason,  the  Subpart 
S  Initiative  is  being  coordinated  closely 
with  the  Superfund  program,  including 
the  Superfund  administrative 
improvements  efforts  and  Superfund 
reauthorization  activities. 

A.  Objectives 

Taking  into  consideration  corrective 
action  implementation  experience, 
recent  feedback  from  stakeholders,  and 
the  comments  received  on  the  1990 
proposal,  EPA  has  developed  five 
objectives  for  the  Subpart  S  Initiative: 

(1)  Create  a  consistent,  holistic 
approach  to  cleanups  at  RCRA  faciUties; 

(2)  Establish  protective,  practical 
cleanup  expectations; 

(3)  Snift  more  of  the  responsibihties 
for  achieving  cleanup  goals  to  the 
regulated  community; 

(4)  Focus  on  opportunities  to 
streamline  and  reduce  costs;  and, 

(5)  Enhance  opportunities  for  timely, 
meaningful  public  participation. 


Implementation  of  these  five 
objectives  will  involve  new  approaches 
to  corrective  action  and  may  necessitate 
significant  revisions  to  the  existing 
corrective  action  program.  In  adopting 
any  new  approach,  EPA  will  not 
sacrifice  protection  of  human  health  and 
the  environment  or  the  meaningful 
involvement  of  the  public  and  affected 
communities. 

B.  Outreach 

EPA  beheves  the  experiences  of 
states,  the  regulated  community,  other 
Federal  agencies,  and  environmental 
and  pubhc  interest  groups  will  be 
tremendously  valuable  as  it  works  to 
identify  and  develop  improvements  to 
the  corrective  action  program.  Today's 
Notice  reflects  the  involvement  of 
interested  stakeholder  groups,  as 
discussed  below.  EPA  is  committed  to  a 
continuing  and  meaningful  dialogue 
with  these  groups  as  the  Subpart  S 
Initiative  develops.  As  the  Subpart  S 
Initiative  progress,  EPA  will  continue  to 
identify  interested  stakeholder  groups 
and  invite  their  input  and  involvement. 

1.  States 

In  December  and  January  1995,  EPA 
met  twrice  with  interested  state 
representatives  to  solicit  their  early 
input  in  the  Subpart  S  Initiative.  In 
general,  these  state  representatives 
advised  that  the  corrective  action 
program:  Retain  considerable  flexibihty; 
emphasize  results  over  process;  be 
generally  consistent  with  the  CERCLA 
program;  address  consistency  issues 
within  the  RCRA  program  (e.g..  between 
cleanups  at  SWMUs  and  regulated 
units);  address  risk  assessment  and  risk 
management,  including  ecological  risk; 
empower  states  and  expedite  state 
authorization;  and,  encourage 
stabilization  without  discouraging  final 
cleanups.  State  representatives  also 
strongly  advised  against  finalizing 
corrective  action  regulations  in  pieces, 
favoring  the  comprehensive  approach 
reflected  in  today's  Notice.  The  ongoing 
rols  of  the  states  in  the  Subpart  S 
Initiative  is  discussed  below. 

2.  Environmental  and  Pubhc  Interest 
Community 

EPA  wrote  nine  environmental  and 
public  interest  groups  requesting  their 
early  involvement  in  the  Subpart  S 
Initiative.  To  date,  EPA  has  met  with 
one  environmental  group,  the 
Environmental  Defense  Fund  (EDF)  The 
Environmental  Defense  Fund  expressed 
support  for  changes  in  the  corrective 
action  program  to  improve  the  speed 
and  efficiency  of  cleanups  and  increase 
opportunities  for  meaningful  public 
participation.  Their  suggestions  include: 


tailoring  the  level  of  public 
participation  to  the  level  of  community 
interest;  including  opportunities  for 
public  participation  throughout  the 
cleanup  process;  using  risk  goals  and 
clearly  defined  cleanup  standards  to 
make  cleanups  more  efficient; 
maintaining  a  throughout-the-plume/ 
unit  boundary  cleanup  point  of 
compliance:  and.  using  deed  restrictions 
at  non-residential  cleanups.  While  EDF 
expressed  general  support  for 
consistency  in  technical  matters 
between  RCRA  and  CERCLA.  they  also 
expressed  the  opinion  that  operating 
hazardous  waste  management  faciUties. 
such  as  those  typically  addressed  by 
RCRA  corrective  action,  have  an 
ongoing  responsibility  to  their 
communities  and  should,  perfiaps.  be 
held  to  higher  cleanup  standards  than 
abandoned  (i.e.,  Superfund)  sites.  EPA 
welcomes  the  continued  involvement  of 
EDF  in  the  Subpart  S  Initiative  and  vdll 
continue  to  look  for  opportimities  to 
involve  other  environmental  and  public 
interest  groups. 

3.  Regulated  Commimity 

EPA  met  with  and  received  written 
materials  from  a  variety  of  industry 
groups  which  offered  their  suggestions 
for  improvements  to  the  corrective 
action  program.  In  general,  industry- 
groups  expressed  frustration  with  the 
pace  and  cost  of  corrective  actions  and 
what  they  perceive  as  overly  stringent 
cleanup  criteria.  Their  suggestions 
include  increased  reliance  on 
performance  standards,  more  emphasis 
on  non-residential  future  land  use 
scenarios,  and  improved  coordination 
with  other  applicable  cleanup 
authorities  (e.g..  the  Superfund  program 
and  state  cleanup  programs)  EP.^ 
welcomes  the  continued  involvement  of 
the  regulated  community  in 
development  of  the  Subpart  S  Initiative. 

4.  Other  Federal  Agencies 

During  Spring  and  Summer  1995. 
EP.^  held  a  series  of  meetings  with  other 
Federal  agencies,  including,  the 
Department  of  Defense  (DOD).  the 
Department  of  Energy  (DOE),  the 
Department  of  Agriculture,  the  Council 
on  Environmental  Quality  (CEQJ.  and 
the  Office  of  Management  and  Budget 
(0MB)  Many  of  these  agencies  own  or 
operate  facilities  which  are  subject  to 
RCRA  corrective  action.  During  these 
meetings.  EPA  and  the  other  Federal 
agencies  discussed  potential 
improvements  to  the  RCRA  corrective 
action  and  Superfund  programs.  EP.A 
will  continue  these  discussions  during 
development  of  the  Subpart  S  Initiative. 

The  Department  of  Defense  and  the 
Department  of  Energy  reviewed  and 
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provided  comments  on  a  draft  version  of 
today's  Notice  and  EPA  met  with  DC^D 
and  DOE  representatives  to  discii.ss  their 
comments  and  suggested  changes. 

C.  On-Gomg  Role  of  the  Statps 

The  states  are  the  primary 
implementors  of  the  corrective  action 
program.  Because  of  this.  EPA  has 
actively  solicited  state  input  and 
participation  in  the  Subpart  S  Initiative 
and  is  developing  the  Initiative  in  full 
partnership  with  the  states.  As  of 
today's  Notice,  thirteen  states  ^  have 
agreed  to  participate  in  the  Subpart  S 
Initiative  as  co-regulators.  Ehiring  the 
co-regulation  process,  state 
representatives  participate  actively  in 
development  of  policy  and  regulatory 
options  and  analyses.  As  discussed 
above,  EPA  has  held  two  meetings  with 
state  representatives  to  discuss 
development  of  the  Subpart  S  Initiative; 
three  additional  meetings  and  a  Rfty- 
state  review  of  any  regulatory  proposals 
are  planned.  In  addition,  representatives 
of  interested  states  participated  actively 
in  development  of  today's  Notice  and 
reviewed  and  provided  comment  on 
numerous  drafts. 

D.  Strategy  and  Schedule 

The  Subpart  S  Initiative  will  include 
development  of  guidance  and  policy 
documents  and  rulemaking.  EPA 
intends  to  publish  nile  language  in  fall 
1997.  In  order  to  present  the  Agency's 
visions  for  the  corrective  action  program 
and  regulations  in  totality,  the  1997 
publication  will  promulgate  elements  of 
the  1990  proposal  that  the  Agency 
believes  do  not  need  additional  public 
review  and  will  re-propose  other 
program  elements.  Based  in  part  on 
comments  re<:eived  in  response  to 
Section  V  B  of  today's  Notice.  EPA  will 
determine  which  elements  of  the  1990 
proposal  will  be  finalized  without 
further  romment  ami  which  elements 
will  be  re-proposed. 

Guidance  and  policy  development 
will  play  an  important  role  in  the 
Subpart  S  Initiative  The  balance 
between  guidance  and  policy 
development  and  rulemaking  will  be 
determined,  in  part,  by  comments 
received  on  todav's  Notice.  Section  V.A 
of  this  Notice  requests  specific 
recommendations  for  additional  policy 
or  guidance  development. 

E  Major  Corrective  Action  Program 
Developments  Smce  1990 

The  Subpart  S  Initiative  builds  on 
several  recent  and  important 
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developments  in  the  corrective  action 
program.  Manv  of  these  program 
developments  are  addressed  in  the  EPA 
guidance  documents  discussed  below; 
other  program  developments  were 
associated  with  promulgation  of  the 
Corrective  Action  Management  Unit 
(C\MU)  regulations,  also  discussed 
below.  A  complete  list  of  corrective 
action  guidance  documents  is  available 
in  the  "RCRA  Corrective  Action  Plan," 
ErA/520-R-94-004.  OSVVER  Directive 
9902. 3-2A,  May  1994,  included  in  the 
docket  for  today's  Notice. 

1.  Stabilization  Initiative 

EPA's  early  implementation  of  the 
corrective  action  program  focused  on 
final,  comprehensive  cleanups  at  a 
limited  number  of  facilities.  As  EPA  and 
states  gained  more  experience,  it 
became  clear  that,  at  many  sites,  final 
cleanups  were  difficult  and  time- 
consuming  to  achieve  and  that  an 
emphasis  on  final  remedies  at  a  few 
sites  could  divert  limited  resources  from 
addressing  ongoing  releases  and 
environmental  threats  at  many  other 
sites.  As  a  result,  in  1991,  the  Agency 
established  the  StabiUzation  Initiative  as 
one  of  the  primary  implementation 
objectives  for  the  corrective  action 
program.  The  goal  of  the  Stabilization 
Initiative  is  to  increase  the  rate  of 
corrective  actions  by  focusing  on  near- 
term  activities  to  control  or  abate  threats 
to  human  health  and  the  environment 
and  prevent  or  minimize  the  further 
spread  of  contamination.  Through  the 
Stabilization  Initiative,  the  Agency  is 
seeking  to  achieve  an  increased  overall 
level  of  environmental  protection  by 
implementing  a  greater  number  of 
actions  across  many  facilities  rather 
than  following  the  more  traditional 
process  of  pursuing  final, 
comprehensive  remedies  at  a  few 
facilities 

Controlling  exposures  or  the 
migration  of  a  release  may  stabilize  a 
facility,  but  does  not  necessarily  mean 
that  a  facility  is  completely  cleaned  up. 
At  some  stabilized  facilities, 
contamination  is  still  present  and 
additional  investigations  or  remediation 
may  eventually  be  required;  however,  as 
long  as  the  stabilization  measures  are 
maintained,  stabilized  facilities  should 
not  present  unacceptable  near-term  risks 
to  human  health  or  the  environment  and 
program  implementors  and  facility 
owners/operators  have  the  opportunity 
to  shift  their  resources  (either  at  the 
stabilized  facility  or  among  facilities)  to 
additional  health  or  environmental 
concerns  Stabilization  actions  should 
be  a  component  of.  or  at  least  consistent 
with,  final  remedies.  More  information 
on  the  Stabilization  Initiative  is 


available  in  the  1991  guidance 
memorandum  "Managing  the  Corrective 
Action  Program  for  Environmental 
Results:  The  RCRA  Facility  Stabilization 
Effort"  and  in  Section  III.C.3  of  today's 
Notice. 

2.  Environmental  Indicators  for 
Corrective  Action 

Critics  of  the  corrective  action 
program  have  often  charged  that  EPA 
focuses  too  much  on  administrative 
processes  rather  than  actual  cleanups. 
As  an  example  of  this  problem,  critics 
cite  Agency  management  systems  which 
often  track  the  number  of  paperwork 
deliverables  (e.g.,  work  plans  approved) 
rather  than  achievement  of 
enviroiunental  results.  In  response  to 
these  concerns  and  the  Government 
Performance  and  Results  Act  of  1993. 
EPA  is  moving  the  corrective  action 
program  away  from  more  traditional 
management  systems  and,  consistent 
with  a  broader  Agency-wide  effort,  now 
focuses  management  of  the  corrective 
action  program  on  environmental 
indicators.  Two  specific  enviroiunental 
indicators  have  been  developed  for  the 
corrective  action  program.  These 
indicators  are:  Human  Exposures 
Controlled  Determination  and 
Groundwater  Releases  Controlled 
Determination.  The  environmental 
indicators  are  facility-wide  measures. 
Human  Exposures  Controlled  is  attained 
when  there  are  no  unacceptable  risks  to 
humans  due  to  releases  of  contaminants 
at  or  from  the  facility  subject  to  RCRA 
corrective  action.  Groundwater  Releases 
Controlled  is  attained  when  the 
migration  of  groundwater  contamination 
at  or  from  the  facility  across  designated 
boundaries  tthese  boundaries  may  be 
facility  boundaries  or  specified 
boundaries  within  a  facility)  is 
controlled. 

The  environmental  indicators  are  not 
tied  to  specific  program  activities  or 
paperwork  deliverables.  In  the  course  of 
implementing  final  remedies,  the 
environmental  indicators  will  be 
achieved;  however,  the  implementation 
of  stabilization  measures  can  also  result 
in  achieving  the  environmental 
indicators.  EPA  is  striving  to  make  the 
corrective  action  program  more 
performance  based.  Because  the 
environmental  indicators  focus  on 
results,  they  can  serve  well  as 
performance  measures  for  remedial 
activities.  Further  guidance  on  the 
environmental  indicators  is  available  in 
the  July  29,  1994  memorandum  "RCRIS 
Corrective  Action  Environmental 
Indicator  Event  Codes  CA725  and 
CA750,"  which  has  been  placed  in  the 
docket  for  today's  Notice. 


EPA  is  committed  to  using  the 
corrective  action  environmental 
indicators  to  increase  the  efficiency  of 
the  corrective  action  program  by 
focusing  on  results.  Although  EPA  has 
developed  only  two  environmental 
indicators  for  corrective  action  to  date, 
additional  indicators  may  be  developed 
to  address  factors  such  as  ecological  risk 
or  source  control.  EPA  requests 
comments  on  the  development  of 
additional  enviroiunental  indicators  in 
Section  V.C.I  of  today's  Notice. 

3.  Corrective  Action  Plan 

Another  concern  in  the  corrective 
action  program  has  been  consistency. 
While  no  two  cleanups  will  follow  the 
exact  same  course.  EPA  recognizes  that 
some  level  of  consistency  in  cleanup 
processes  can  help  to  ensure  that  all 
cleanups  will  achieve  the  same  overall 
level  of  protection.  The  RCRA 
Corrective  Action  Plan  or  CAP  (OSWER 
Directive  9902. 3-2A,  May  1994), 
provides  guidance  which  program 
implementors  and  facility  owners/ 
operators  can  use  to  develop  and  direct 
the  specific  corrective  action  activities 
which  might  be  necessary  at  any  given 
facility.  The  CAP  provides  an  overall 
program  implementation  framework  and 
model  scopes  of  work  for  site 
characterizations,  interim  actions, 
evaluation  of  remedial  alternatives  and 
remedy  implementation.  Program 
implementors  and  facility  owners/ 
operators  can  use  these  model  scopes  of 
work  when  developing  site-specific 
strategies,  work  plans,  and  schedules  of 
compliance. 

The  CAP  is  not  meant  to  be  a  cleanup 
prescription.  The  model  scopes  of  work 
in  the  CAP  present  a  range  of  activities 
which  might  be  necessary  at  a  corrective 
action  facility.  Program  implementors 
and  facility  owners/ operators  should 
choose  carefully  from  this  range  when 
developing  facihty  specific  work  plans. 

4.  CAMU  Rule 

Program  implementors  and  faciUty 
owners/operators  have  long  recognized 
that  certain  RCRA  Subtitle  C  hazardous 
waste  requirements  can  significantly 
complicate  or  delay  cleanups  when 
appUed  to  remediation  wastes.  To 
address  this  problem,  EPA  promulgated 
regulations  for  corrective  action 
management  units  (58  FR  8658. 
February  16. 1993).  The  CAMU  rule 
provides  relief  from  specific  RCRA 
standards  that  can  preclude  desirable 
remediation  options  or  unnecessarily 
add  to  the  cost  of  remedies  (e.g..  the 
RCRA  land  disposal  restrictions  when 
applied  to  remediation  waste)  by 
creating  a  new  type  of  RCRA  unit.  EPA 
and  auSiorized  states  may  choose  to 


designate  a  CAMU  for  management  of 
remediation  waste  during  RCRA 
corrective  actions  and  other  cleanups. 
When  designating  CAMUs,  EPA  and 
authorized  states  have  the  flexibility  to 
establish  site-specific  design,  operating, 
closure  and  post-closure  requirements 
instead  of  using  the  existing  RCRA 
requirements  for  land-based  units. 
Remediation  wastes  (i.e.,  media  and 
debris  which  contain  hazardous  waste 
or  exhibit  a  hazardous  waste 
characteristic)  may  be  consolidated  into 
a  CAMU  before  or  after  treatment.  In 
addition,  remediation  wastes  may  be 
treated  in  a  CAMU  or  moved  (again, 
before  or  after  treatment)  between 
CAMUs  at  the  same  facility  without 
automatically  triggering  otherwise 
applicable  RCRA  land  disposal 
restrictions  or  minimum  technology 
requirements. 

The  CAMU  rule  was  challenged  in 
1993;  however,  the  challenge  has  been 
stayed  pending  publication  of  the  final 
Hazardous  Waste  Identification  Rule  for 
Contaminated  Media  (HWIR-Media). 
EPA  expects  that  the  HWIR-Media  rule 
will  largely  obviate  the  need  for  the 
CAMU  rule,  and  is  plarming  to  propose 
withdrawal  of  the  CAMU  regulations  as 
part  of  the  HWIR-Media  proposal  (for  a 
discussion  of  the  HWIR-Media  proposal, 
see  Section  II.F.l  of  today's  Notice).  In 
the  meantime.  CAMUs  may  be  used  to 
support  efficient  and  protective 
cleanups. 

5.  Other  Developments 

In  addition  to  the  examples  discussed 
above,  program  implementors  and 
facility  owners/operators  are  using  the 
existing  flexibility  in  the  corrective 
action  program  to  explore  a  range  of 
new  approaches  in  an  effort  to  improve 
the  corrective  action  process  and 
expedite  cleanups  at  a  facility-specific 
level.  These  include:  using  performance 
standards  to  set  goals  for  site 
investigations  and  cleanups; 
encouraging  innovative  technical 
approaches:  faciUtating  voluntary  or 
accelerated  cleanups,  when  a  faciUty 
owner/operator  wants  to  move  ahead  of 
a  regulatory  agency;  the  use  of  third- 
.   party  oversight;  expanded  public 
participation,  including  use  of  citizen 
advisory  boards;  innovative 
coordination  with  or  deferral  to  other 
programs,  including  state  cleanup 
programs;  and,  many  other  efforts.  In 
accordance  with  EPA's  emphasis  on 
consistency  of  results  between  the 
RCRA  and  CERCLA  programs,  many  of 
these  approaches  are  being  developed  in 
cooperation  with  the  Superfund 
program  or  state  remedial  programs. 

EPA  encourages  program 
implementors  and  faciUty  owners/ 


operators  to  continue  to  explore  new- 
approaches  to  corrective  action  and  to 
share  their  successes  and  failures.  Some 
of  the  innovative  approaches  which 
have  proved  most  successful  at 
individual  facilities  are  discussed  later 
in  today's  Notice;  EPA  is  looking 
forward  to  receiving  information  on 
other  new  approaches  in  response  to 
todav's  Notice.  One  of  the  purposes  of 
today's  Notice  is  to  gather  information 
on  successful  faciUty-specific 
approaches  to  corrective  action  so  EPA 
can  build  on  implementation  experience 
as  it  identifies  and  develops 
improvements  to  the  national  program 
during  the  Subpart  S  Initiative. 

F.  Relationship  to  Other  Agency 
Initiatives  and  Rulemakings 

EPA  is  involved  in  several 
rulemakings  and  other  activities  which 
will  have  particular  impact  on  the 
Subpart  S  Initiative.  Coordination  with 
these  other  rulemakings  and  activities  is 
ongoing. 

l.HWIR  Media 

The  Hazardous  Waste  Identification 
Rule  for  Contaminated  Media  (HWIR- 
Media)  is  a  regulatory  reform  proposal 
that  reexamines  the  application  of  many 
of  the  RCRA  hazardous  waste  treatment 
and  management  standards  to 
contaminated  environmental  media 
(e.g.,  soil  and  groundwater)  managed 
during  Agency  or  authorized  state 
overseen  cleanups.  Under  current 
regulations,  environmental  media  that 
contain  (or  are  contaminated  by) 
hazardous  wastes  must  be  managed  as 
hazardous  waste  (this  is  known  as  the 
"contained-in  policy").  In  developing 
the  HWIR-Media  proposal.  EPA,  in 
partnership  with  the  states,  is 
examining  a  number  of  reforms 
designed  to  allow  program 
implementors  to  tailor  treatment  and 
management  requirements  for 
contaminated  media  to  site-  and  media- 
specific  conditions.  EPA  is  proposing 
several  types  of  reforms  and  seeking 
comment  on  a  number  of  alternatives 
The  Agency  may  finalize  any  one  or 
combinations  of  these  reforms  or 
edtematives. 

The  first  major  area  of  reform  that 
EPA  is  considering  would  revise  the 
Land  Disposal  Restrictions  (LDRs) 
Minimum  Technological  Requirements 
(MTRs)  and  permitting  requirements 
that  apply  to  contaminated  media 
currently  subject  to  hazardous  waste 
management  requirements,  to  make 
them  more  appropriate  for  the  types  of 
contaminated  media  and  concerns 
typically  addressed  at  cleanup  sites. 
Currently,  large  volumes  of 
contaminated  media  are  subject  to 
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iiazardou.s  waste  requirements,  notably 
LDR.  .MTR  and  permitting,  that  were 
Driginally  designmi  for  newly  generated 
or  prix;ess  wastes,  where  the  concerns 
are  different  from  those  at  cleanup  sites 

More  broadly.  EPA  is  al.so  proposing 
to  exempt  some  contaminated  media 
from  RC.RA  Subtitle  C  hazardous  waste 
management  requirements  This  reform 
would  allow  authorize<l  states  or  EPA  to 
determine  contaminated  media 
management  standards  for  those 
exempted  media  on  d  site-specific  basis. 
EP.'K  is  considering  two  exemption 
options  First.  EP.A  is  considering 
exempting  media  by  determining,  often 
based  on  management  conditions,  that 
the  media  do  not  contain  hazardous 
wastes  (this  is  commonly  known  as  the 
"contained-ouf  approach);  second. 
EPA  IS  considering  exempting  media 
only  if  certain  conditions  were  met  (this 
is  commonly  known  as  the  "conditional 
exclusion"  approach)   Under  the 
options  that  would  exempt  only  some 
contaminate<l  media  from  hazardous 
waste  management  requirements.  EV.\  is 
proposing  to  use  a  set  of  constituent 
concentrations  Itnown  as  a  "Bnght 
Line"  to  divide  the  media  that  would 
and  would  not  be  eligible  for 
exemption   VIcKlia  with  concentrations 
of  constituents  below  Bnght  Line 
concentrations  would  be  eligible  for 
exemption,  media  with  constituent 
concentrations  above  the  Bright  Line 
would  not  be  eligible   Finally,  in  the 
HWIR-Media  proposal.  EPA  is 
requesting  comment  i)n  exempting  all 
cleanup  wastes,  including  contaminated 
media,  sludges,  debris,  and  other  wastes 
managed  during  the  course  of  a  cleanup, 
based  on  a  conditional  exclusion  Under 
this  option,  authonzed  states  or  EPA 
would  set  all  management  and 
treatment  requirements  for  cleanup 
wastes  on  a  site-specific  basis. 

The  HWIR-Meclia  proposal  in 
particular  will  complement  the  Subpart 
S  Initiative  by  potentially  providing 
program  implementors  with  the 
flexibility  to  tailor  requirements  for 
management  of  contaminated  media  to 
the  risks  posed  by  any  given  medium 
and  the  circumstances  at  any  given 
corrective  action  facility 

2.  Post-Closure  Rule 

EP.A  has  long  recognized  the  need  to 
more  effectively  integrate  corrective 
action  and  closure  activities.  Toward 
this  end,  the  Agency  proposed  a  rule 
entitled  "Standards  Applicable  to 
Owners  and  Operators  of  Closed  and 
Closing  Hazardous  Waste  Management 
Facilities,  Post-Closure  Permit 
Requirement;  Closure  Process;  Slate 
Corrective  .\ction  Enforcement 
Authority"  (59  FR  55778.  November  8, 


1994)  In  this  notice,  the  Agency 
proposed  revisions  to  the  current 
requirements  applicable  to  facilities 
with  closed  and  closing  land  disposal 
units,  and  revisions  to  the  requirements 
for  state  authorization  for  corrective 
action  These  provisions,  described  in 
more  detail  below,  were  proposed  as 
part  of  the  Agency's  efforts  to  create  a 
consistent  approach  to  cleanups  at 
RCRA  facilities 

a  The  PostClosurf  Permit 
Requirement.  The  current  regulations  at 
40  CFR  Part  270.1(c)  require  owners  and 
operators  of  surface  impoundments, 
landfills,  land  treatment  units,  and 
waste  pile  units  that  received  wastes 
after  |uly  26.  1982.  or  that  certified 
closure  after  January  26.  1983  to  obtain 
a  post-closure  permit  for  the  facility, 
unless  they  demonstrate  closure  by 
removal  at  those  units.  For  facilities  that 
did  not  receive  an  operating  permit,  and 
closed  under  interim  status  standards, 
this  post-closure  permit  serves  to 
impose  several  critical  statutory  and 
regulatory  requirements,  including  the 
requirements  for  corrective  action. 

The  November  8,  1994  proposal 
would  allow  a  regulator*'  agency  (e.g.. 
EPA  or  an  authorized  state)  to  address 
these  facilities  using  the  best  available 
regulatory  or  enforcement  authority, 
instead  of  requiring  that  agencies  issue 
post -closure  permits  in  all  cases.  While 
the  proposal  would  not  otherwise 
modify  the  applicable  cleanup 
requirements  at  these  facilities,  it  would 
remove  the  requirement  that  they  be 
imposed  through  the  post-closure 
pennitting  process.  Under  the  proposal, 
a  regulatory  agency  could  require  post- 
closure  care  (including  corrective 
action)  at  the  facility  under  an 
enforcement  mechanism,  a  state  cleanup 
authority,  or  Federal  Superfund 
authority.  This  flexibihty  contributes  to 
the  Agency's  efforts  in  the  Subpart  S 
Initiative. 

b  Applicability  of  40  CFR  Farts  264 
and  265  to  Regulated  Units  Requiring 
Corrective  Action.  Under  the  current 
regulations,  the  requirements  that  apply 
to  closed  and  closing  land  disposal 
units  depend  on  their  legal  status. 
Regulated  units,  defined  in  40  CFR 
264.90  as  surface  impoundments,  waste 
piles,  land  treatment  units,  or  landfills 
that  received  waste  after  July  26.  1982, 
are  subject  to  the  fairly  specific  closure, 
post-closure,  financial  assurance, 
groundwater  monitoring  and  corrective 
action  requirements  of  40  CFR  Parts  264 
and  265  Non-regulated  solid  waste 
management  units  are  not  subject  to  40 
CFR  Parts  264  and  265;  consequently, 
environmental  risks  at  those  units  are 
determined  and  addressed  on  a  site- 


specific  basis  through  the  corrective 
action  process. 

Despite  this  regulatory  distinction, 
these  units  are  often  indistinguishable 
in  terms  of  environmental  risk.  EPA  is 
concerned  that  this  dual  regulatory 
scheme  can,  in  some  cases,  limit  its 
authority  to  determine  the  best  remedy 
at  regulated  units.  In  the  November  8, 
1994  proposal,  the  Agency  expressed 
this  concern,  and  solicited  comment  on 
whether  the  regulations  should  be 
modified  to  give  overseeing  agencies  the 
discretion  to  remove  or  modify  all  or 
part  of  the  Part  264  and  265 
requirements  described  above  at  a 
facility  that  is  undergoing  cleanup  using 
the  RCRA  corrective  action  process. 

c.  State  Corrective  Action 
Enforcement  Authority.  Under  the 
current  Federal  authorization  process, 
states  are  required  to  obtain 
authorization  for  implementing 
provisions  of  HSWA.  such  as  Section 
3004(u),  to  address  corrective  action  at 
permitted  facilities.  However,  states 
have  never  been  required  to  obtain 
authority  to  address  corrective  action  at 
interim  status  facilities.  On  November  8, 
1994,  EPA  proposed  that  states  be 
required  to  upgrade  their  judicial  or 
administrative  enforcement  authority  to 
respond  to  releases  of  hazardous  waste 
or  hazardous  constituents  at  interim 
status  facilities  as  provided  by  Section 
30G8(h).  This  provision  was  designed  to 
provide  consistent  and  complete 
delegation  of  the  corrective  action 
program  to  states. 

EPA  is  completing  its  review  of 
comments  on  the  proposed  provisions 
and  plans  to  proceed  with  promulgation 
of  the  final  rule  in  the  near  future. 

3.  RCRA  Statutory  Reform 

On  March  16.  1995  the  President 
committed  to  identify  high  cost,  low 
benefit  provisions  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  legislative  reform.  After  an  extensive 
stakeholder  outreach  pr(x:ess,  the 
Administration  selected  two  issues.  The 
first  issue  for  legislative  reform,  an 
exemption  for  certain  low  risk  wastes 
from  costly  regulation  under  RCRA's 
land  disposal  restrictions  program,  was 
signed  into  law — the  Land  Disposal 
Flexibility  Act — by  the  President  on 
March  26,  1996. 

The  second  topic  identified  for 
legislative  reform  was  the  application  of 
RCRA  hazardous  waste  management 
requirements  to  cleanup  wastes.  The 
Administration  currently  is  discussing 
with  stakeholders  and  Congress  the 
possible  development  of  bipartisan 
legislation  to  expedite  the  safe  and  cost- 
effective  management  of  cleanup  wastes 
that  are  currently  subject  to  RCRA 


hazardous  waste  management 
requirements.  In  addition  to  RCRA 
cleanup  sites,  the  type  of  reform  being 
discussed  would  benefit  site  cleanups 
under  Superfund.  Brownfield  and  State 
voluntary  programs. 

4.  Improvements  to  the  Procedures  for 
Authorization  of  State  Hazardous  Waste 
Program  Revisions 

Under  RCRA  SecUon  3007.  EPA  is 
charged  with  authorizing  equivalent 
state  hazardous  waste  programs 
including  corrective  action  programs. 
Authorized  states  administer  and 
enforce  the  RCRA  program  within  the 
state  in  lieu  of  the  Federal  program  (see 
40  CFR  Part  271);  authorized  states  have 
primary  enforcement  responsibility, 
although  EPA  retains  enforcement 
authority  under  RCRA  sections  3008, 
7003,  and  3013. 

Following  their  initial  authorization, 
states  are  required  to  periodically  revise 
their  hazardous  waste  programs  to 
remain  equivalent  to  the  Federal 
program.  Since  EPA  is  continually 
revising  the  RCRA  program  in  response 
to  statutory  changes,  court  ordered 
deadlines  and  evolving  priorities,  states 
are  continually  updating  their 
authorized  programs.  Preparation, 
review  and  approval  of  changes  to 
authorized  state  hazardous  waste 
programs  represents  a  significant 
workload  for  states  and  EPA.  In 
addition,  states  have  often  expressed  the 
concern  that  EPA  review  of  changes  to 
authorized  hazardous  waste  programs  is 
too  detailed,  resource  intensive,  and 
time  consuming.  To  increase  the  pace 
and  efficiency  of  authorization  of  state 
program  revisions  and  respond  to  state 
concerns,  EPA  proposed  changes  to  the 
regulations  for  processing  state  program 
revision  applications  in  the  Land 
Disposal  Restrictions  Phase  IV  rule  (60 
FR  43654,  August  22, 1995).  Additional 
provisions  to  streamline  authorization 
of  state  program  revisions  are  under 
consideration  for  inclusion  in  the 
HWIR-Media  rule,  currently  under 
development.  Improvements  proposed 
in  the  LDR  Phase  IV  rule  and  under 
consideration  for  the  HWIR-Media  rule 
include:  creating  a  tiered  approach  to 
tailor  authorization  to  the  complexity 
and  impact  of  the  program  revisions  at 
issue;  increasing  reliance  on  state 
certifications;  and  placing  more 
emphasis  on  time-frames  for  processing 
of  authorization  applications. 
Improvements  to  the  procedures  for 
state  program  revisions  would  apply  to 
all  state  program  revisions,  including 
revisions  made  necessary  by 
promulgation  of  corrective  action 
regulations. 


5.  Superfund  Reauthorization 

As  a  general  philosophy,  EPA  believes 
that  the  RCRA  and  CERCLA  remedial 
programs  should  operate  consistently 
and  result  in  similar  environmental 
solutions  when  faced  with  similar 
circumstances.  Currently,  Congress  is 
considering  legislation  to  reauthorize 
CERCLA.  If  CERCLA  is  amended,  EPA 
believes  that  parallel  changes  in  the 
corrective  action  program  should 
generally  be  adopted.  Changes  to  the 
CERCLA  program  which  might  impact 
the  RCRA  corrective  action  program 
include  new  approaches  to  setting 
cleanup  standards  and  factoring  risk 
into  remedial  decision  making. 

6.  Superfund  Administrative 
Improvements  and  Reforms 

Independent  of  reauthorization  of  the 
CERCLA  statute.  EPA's  Superfund 
program  has  imdertaken  a  number  of 
administrative  initiatives  to  streamline 
the  Superfund  program  and  increase  the 
fairness,  effectiveness,  and  efficiency  of 
CERCLA  cleanups.  Several  of  the 
proposals  developed  as  part  of  the 
administrative  reform  and  improvement 
efforts  also  apply  to  RCRA  cleanups,  as 
discussed  below. 

a.  Guidance  on  Land  Use.  On  May  25, 
1995.  EPA  issued  a  Directive  titled, 
"Land  Use  in  the  CERCLA  Remedy 
Selection  Process."  The  directive  has 
two  primary  objectives.  First,  to 
promote  early  discussions  between  EPA 
and  local  land  use  planning  authorities, 
local  officials,  and  the  pubhc  regarding 
reasonably  anticipated  future  land  uses. 
Second,  to  promote  the  use  of  the 
information  from  those  discussions  to 
formulate  realistic  assumptions 
regarding  future  land  use,  and  to  clarify- 
how  land  use  assumptions  influence 
risk  assessment,  development  of 
remedial  alternatives,  and  remedy 
selection. 

The  directive  was  developed 
primarily  to  address  land  use 
considerations  under  the  CERCLA 
program;  however,  the  principle  of  early 
aihd  complete  involvement  of 
stakeholder  groups  to  develop  realistic 
land  use  assumptions  is  equally 
applicable  to  the  RCRA  corrective  action 
program.  EPA  recognizes  that  RCRA 
facilities  are  often  industrial  properties 
that  are^actively  managed,  rather  than 
the  abandoned  sites  typically  addressed 
under  CERCLA.  Because  of  this 
consideration,  the  directive  stated  that 
non-residential  use  considerations 
might  be  especially  appropriate  at  many 
RCRA  corrective  action  facilities. 
Consideration  of  non-residential  land 
use  in  RCRA  corrective  actions  was 
addressed  in  the  1990  proposal  and  is 


discussed  further  in  Sections  III.C.S.j 
and  V.E.I  of  today's  Notice. 

b.  Soil  Screening  Guidance.  In 
December  1994,  EPA  issued  a  draft 
'Superfund  Soil  Screening  Guidance." 
(SSG)  for  public  review  and  comment. 
The  SSG  was  developed  to  accelerate 
decision  making  at  CERCLA  and  other 
cleanup  sites  by  focusing  investigations 
on  exposure  pathways  and 
contaminated  areas  of  concern  and 
eliminating  certain  pathways,  areas,  and 
contaminants  not  of  concern  from  more 
detailed  assessments.  The  SSG  provides 
a  framework  for  developing  site-specific 
screening  levels  for  residential-based 
exposure  scenarios. 

Specific  soil  screening  levels  (SSLs), 
derived  in  accordance  with  the  SSG.  are 
defined  as  contaminant  concentrations 
in  soil  below  which  no  further  action  or 
study  would  generally  be  warranted 
under  CERCLA.  They  are  not  intended 
to  be  cleanup  levels.  According  to  the 
SSG.  where  soil  contaminant 
concentrations  equal  or  exceed  SSLs. 
further  assessment,  but  not  necessarily  a 
cleanup,  would  likely  be  warranted. 

EPA  is  evaluating  comments  on  the 
draft  guidance  and  intends  to  issue  final 
soil  screening  guidance  in  the  near 
future.  The  Agency  anticipates  that  the 
SSG  may  also  be  used  to  develop  action 
levels  for  certain  RCRA  corrective  action 
facilities.  For  more  information  on  the 
role  of  action  levels  during  corrective 
actions,  see  Section  III.C.2.e  of  today's 
Notice. 

c.  Presumptive  Remedies.  The 
Superfund  program  began  developing 
presumptive  remedy  guidance  in  1991. 
to  use  past  experience  to  streamline 
cleanups.  Presumptive  remedies  are 
preferred  technologies  for  common 
categories  of  sites,  based  on  historical 
patterns  of  remedy  selection  and  EPAs 
scientific  and  engineering  evaluation  of 
performance  data  on  technology 
implementation.  The  Agency  expects 
that  presumptive  remedies  will  be  used 
at  all  appropriate  sites,  including  RCRA 
facilities,  to  help  ensure  consistency  in 
remedy  selection  and  implementation 
and  to  reduce  the  cost  and  time  required 
to  investigate  and  remediate  similar 
tvpes  of  sites.  Several  presumptive 
remedy  guidance  documents  are 
available  and  have  been  placed  in  the 
docket  for  today  s  Notice,  including: 
Presumptive  Remedies:  Policies  and 
Procedures;  Presumptive  Remedy  for 
CERCLA  Municipal  Landfill  Sites; 
Presumptive  Remedies:  Site 
Characterization  and  Technology 
Selection  for  CERCLA  Sites  with 
Volatile  Organic  Compounds  in  Soils; 
and.  Presumptive  Remedies  for  Soils. 
Sediments  and  Sludges  at  Wood 
Treating  Sites.  Future  presumptive 
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remedy  ^idance  documents  may 
address  sites  with  groundwater 
contamination,  sites  contaminated  with 
polychlorinated  biphenyl  compounds 
(PCBs),  and  manufactured  gas  sites. 

d  Community  Based  Remedy 
Selection  In  an  effort  to  increase 
community  involvement,  EPA  plans  to 
pilot  a  new  community  based 
Superfund  remedy  selection  process. 
Under  this  process.  EPA  will  assist 
community  groups,  local  governments 
and  other  stakeholders  in  developing 
consensus  and  becoming  more  directly 
involved  in  remedy  selection  at  select 
Superfund  sites. 

During  the  first  half  of  fiscal  year 
1996,  EPA  will  develop  guidelines  and 
options  for  community-based  remedy 
selection  pilot  programs  at  specific  sites. 
These  pilot  programs  will  empower 
affected  parties  to  play  a  direct  role  in 
finding  a  protective,  cost-effective 
remedy  for  a  Superfund  site  in  their 
community,  inform  affected  parties  of 
the  applicable  statutory  and  regulatory 
requirements,  and  improve  community 
understanding  and  acceptance  of 
Superfund  remedies.  EPA  will  use  the 
results  of  the  Sujierfund  community- 
based  remedy  selection  pilot  programs 
as  it  works  to  improve  pubUc 
participation  at  RCRA  corrective  action 
facilities. 

7.  Brownfields  Initiative 

EPA  developed  the  Brownfields 
Economic  Redevelopment  Initiative  to 
help  communities  revitalize  abandoned, 
idled,  or  under-used  industrial  and 
commercial  sites  where  expansion  or 
redevelopment  is  comphcated  by 
environmental  contamination.  Through 
the  BroivnFields  Action  Agenda,  the 
Agency  committed  to  fund  up  to  50 
Brownfield  Pilot  Programs  to  explore 
brown  field  characterization  and 
redevelopment  strategies  at  the  local 
level.  The  brownfields  pilots  will  test 
redevelopment  models,  direct  special 
efforts  toward  removing  regulatory 
barriers  without  sacnficing 
protectiveness,  and  facilitate 
coordinated  environmental  cleanup 
efforts  at  the  Federal,  state  and  local 
levels  The  Pilots  are  intended  to 
provide  EPA,  states,  tribes. 
municipaUties,  and  communities  with 
useful  information  and  strategies  as  thev 
continue  to  seek  new  methods  to 
promote  a  unified  approach  to  site 
assessment,  environmental  cleanup,  and 
redevelopment  To  date.  EPA  has 
awarded  40  pilots. 

EPA  anticipates  that  many  approaches 
to  cleanup  and  site  redevelopment 
evolving  from  the  Brownfields  Initiative 
will  have  direct  application  to  the 


corrective  action  program  and  the 
Subpari  S  Initiative. 

8  Environmental  Justice 

Executive  Order  12898.  "Federal 
Action  to  Address  Envirorunental 
Justice  in  Minority  Populations  and 
Low-Income  Populations."  directs  each 
Federal  Agency  to  ".    .  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  of  its  programs, 
policies  and  activities  on  minority 
populations  and  low  income 
populations."  In  response  to  the 
Executive  Order  and  to  concerns  voiced 
by  many  groups  outside  the  Agency. 
EPA  issued  a  Directive  on  September 
21.  1994  which  required  that 
environmental  justice  issues  be 
considered  at  all  stages  of  policy, 
guidance  and  regulation  development. 

EPA  has  identified  four  main  areas  of 
environmental  justice  concerns  within 
the  Subpart  S  Initiative:  (1)  outreach  to 
stakeholders,  including  members  of 
affected  communities,  during  the 
rulemaking  process;  (2)  public 
participation  on  a  site-specific  level 
during  the  corrective  action  process;  (3) 
public  participation  in  future  land-use 
and  associated  remedial  decisions:  and 
(4)  ensuring  the  continued  effectiveness 
of  any  institutional  controls.  The 
Agency  recognizes  that  discussions  of 
streamlining,  such  as  those  in  today's 
Notice,  often  raise  concerns  in 
environmental  justice  communities.  The 
Agency  remains  committed  to 
identiMng  and  addressing 
environmental  justice  concerns  and  to 
expanding  public  participation  in  the 
corrective  action  process,  and  would 
welcome  the  involvement  of  the 
environment  justice  community  in 
development  of  the  Subpart  S  Initiative. 

9  Permits  Improvement  Team 

In  July  1994.  EPA  organized  a  group 
of  state,  tribal  and  local  government 
officials  to  examine  and  propose 
improvements  to  EPA's  permit 
programs.  This  group  is  known  as  the 
Permits  Improvement  Team.  The 
Permits  Improvement  Team  is 
examining  ways  to  streamline  the 
permitting  process,  exploring 
alternatives  to  individual  pwrmits.  and 
evaluating  ways  to  enhance  public 
participation  in  permitting.  For  RCRA 
corrective  action,  the  emphasis  is  on 
addressing  RCRA  and  non-RCRA 
facilities  in  order  of  environmental    " 
priority,  rather  than  having  a  state's 
priorities  skewed  by  the  RCRA  permit 
process.  For  example,  the  RCRA  permit 
could  include  a  general  provision  to 


require  compliance  with  the  state's 
existing  environmental  cleanup 
program.  Any  changes  to  the  RCRA 
permitting  program  that  result  from  the 
Permits  Improvement  Team's  efforts 
will  be  considered  as  EPA  implements 
the  Subpart  S  Initiative. 

III.  Corrective  Action  Implementation 

As  discussed  in  Section  11  of  today's 
Notice.  EPA  generally  uses  the  1990 
corrective  action  proposal, 
supplemented  by  later  guidance,  as  a 
guideline  for  corrective  action 
implementation.  The  1990  proposal  was 
intended  to  support  a  flexible  approach 
to  corrective  action.  Unfortunately,  EPA 
believes  the  proposal  has  at  times  been 
interpreted  too  narrowly,  and  much  of 
the  intended  flexibility  has  been  under 
used.  In  addition,  the  nature  of  the 
corrective  action  program  and  some  of 
EPA's  positions  have  evolved  since 
1990. 

For  the  benefit  of  those  involved  with 
the  corrective  action  program,  and  to 
provide  context  for  the  requests  for 
comment  in  Section  V  of  today's  Notice, 
this  section  provides  a  general  status 
report  on  the  corrective  action  program, 
and  how  it  has  evolved  since  the  1990 
proposal  and  includes  guidance  on  a 
number  of  topics  not  fully  addressed  in 
1990.  It  also  emphasizes  the  flexibihty 
inherent  in  the  current  corrective  action 
program  and  encourages  program 
implementors  and  facility  owners/ 
operators  to  take  advantage  of  this 
flexibility  to  improve  the  corrective 
action  process  and  expedite  cleanups. 

A.  Program  Management  Philosophy 

More  than  5,000  facilities  are  subject 
to  RCRA  corrective  action,  over  three 
times  the  number  of  sites  on  CERCLA's 
National  Priorities  List  (NPL).  The 
degree  of  investigation  and  subsequent 
corrective  action  necessary  to  protect 
human  health  and  the  environment 
varies  significantly  across  these 
facilities.  Some  facilities  may  require  no 
cleanup  at  all  or  only  minor  corrective 
action,  while  others  are  as  complex  and 
highly  contaminated  as  any  Superfund 
site.  To  accoimt  for  the  variety  of 
corrective  action  facilities  and  site- 
specific  circumstances,  EPA  has 
emphasized  a  flexible,  facility-specific 
approach  to  corrective  action.  Few 
cleanups  will  follow  exactly  the  same 
course;  therefore,  program 
implementors  and  facility  owners/ 
operators  must  be  allowed  significant 
latitude  to  structure  the  corrective 
action  process,  develop  cleanup 
objectives,  and  select  remedies 
appropriate  to  facility-specific 
circumstances.  At  the  same  time,  a 
number  of  basic  operating  principles 


guide  corrective  action  program 
implementation  and  development. 

(1)  Corrective  Action  Decisions  Should 
Be  Based  on  Risk 

As  in  most  EPA  programs,  the 
Agency's  fundamental  goal  in  the 
corrective  action  program  is  to  control 
or  eliminate  risks  to  human  health  and 
the  environment.  Risk-based  decision 
making  is  especially  important  in  the 
corrective  action  program,  where  it 
should  be  used  to  ensure  that  corrective 
action  activities  are  fully  protective 
given  reasonable  exposure  assumptions 
and  consistent  with  the  degree  of  threat 
to  human  health  and  the  environment  at 
a  given  facility. 

(2)  Program  Implementation  Should 
Focus  on  Results 

The  purpose  of  the  corrective  action 
program  is  to  stabilize  releases  and 
clean  up  RCRA  facilities  in  a  timely 
manner,  not  to  ensure  compUance  with 
or  fulfillment  of  a  standardized  process. 
Program  implementors  and  facility 
owners/operators  should  focus  on 
environmental  results  rather  than 
process  steps  and  ensure  that  each 
corrective  action  related  activity  at  any 
given  facility  directly  supports  cleanup 
goals  at  that  site.  In  focusing  on  results, 
program  implementors  are  encouraged 
to  use  innovative  approaches  to 
management  and  oversight. 

(3)  Interim  Actions  and  Stabilization 
Should  Be  Used  To  Reduce  Risks  and 
Prevent  Exposures 

A  primary  implementation  strategy  of 
the  corrective  action  program  is  to  focus 
resources  first  on  stabilizing  continuing 
releases  and  controlling  exposure  at 
facilities  imdergoing  corrective  action. 
Once  a  facility  is  stabilized.  Agency 
oversight  at  that  facility  can  be  reduced 
and  resources  shifted  to  other  facilities 
of  concern.  By  focusing  on  stabilizing 
many  facilities,  rather  than  pursuing  a 
final  cleanup  at  a  few  facilities,  EPA  can 
achieve  a  greater  overall  level  of  human 
health  and  environmental  protection  in 
the  near-term. 

(4)  Activities  at  Corrective  Action 
Facilities  Should  Be  Phased 

Significant  efficiencies  can  be  gained 
by  phasing  corrective  action  at 
individual  facilities  to  focus  on  areas  of 
the  facility  that  represent  the  greatest 
risk  to  human  health  and/or  the 
environment.  Phasing  allows 
information  obtained  from  previous 
phases  to  be  used  for  plarming  and 
refining  subsequent  investigations  or 
responses.  Using  a  phased  approach, 
response  actions  can  be  taken  at  some 
high-priority  areas  of  the  facility  while 


other  lower-priority  areas  are  addressed 
at  a  later  time. 

(5)  Program  Implementation  Should 
Provide  for  Meaningful  Inclusion  of  All 
Stakeholders 

EPA  is  committed  to  including  all 
stakeholders  in  the  corrective  action 
process.  Stakeholders  are  included  in 
both  facility-specific  decision  making 
through  public  participation  activities 
and  in  the  development  of  the  national 
corrective  action  program.  The  Agency 
believes  stakeholder  involvement  is 
essential  in  all  corrective  action 
cleanups,  regardless  of  the  oversight 
mechanism  used  (e.g.,  order,  permit, 
state  authority,  volimtary  action). 

(6)  Corrective  Action  Obligations 
Should  Be  Addressed  Using  the  Most 
Appropriate  Tool  for  /Vny  Given  Facility 

EPA  recognizes  that  there  are  many 
mechanisms  or  tools  which  can  be  used 
to  ensure  appropriate  corrective  action 
at  any  given  facility,  including  RCRA 
orders  or  permits,  state  cleanup  orders, 
and  voluntary  cleanup  programs.  Each 
mechanism  has  advantages  and 
disadvantages  when  applied  to 
individual  facilities.  Program 
implementors  and  facility  owners/ 
operators  should  carefully  consider 
these  advantages  and  disadvantages 
when  choosing  a  corrective  action 
mechanism. 

(7)  States  Will  Be  the  Primary 
Implementors  of  the  Corrective  Action 
Program 

Since  corrective  action  requirements 
will  be.  predominantly,  implemented  by 
states.  EPA  is  committed  to  full  and 
meaningful  state  involvement  in 
development  of  corrective  action 
implementation  strategies,  policy, 
gmdance  and  regulations. 

B.  Scope  and  Definitions 

Corrective  action  requirements  apply 
at  hazardous  waste  treatment,  storage 
and  disposal  facilities  (TSDFs).  These 
include  permitted  facilities  and 
facilities  that  have,  have  had,  or  should 
have  had  RCRA  interim  status.  This 
collection  of  facilities  is  ty-pically 
referred  to  as  the  "corrective  action 
universe."  Corrective  action  may  be 
required  for  releases  of  hazardous  waste 
or  hazardous  constituents  from  these 
facilities,  as  necessary  to  protect  human 
health  and  the  environment.  EPA  does 
not  generally  require  corrective  action  at 
facilities  which,  are  issued  land 
treatment  demonstration  permits, 
emergency  permits,  permits-by-rule  for 
ocean  disposal,  or  research, 
development  and  demonstrations 
permits  unless  these  facilities  otherwise 


become  subject  to  RCRA  operating  or 
post-closure  permitting  requirements. 

The  1990  proposal  estabhshed  EPA's 
views  on  the  scof>e  and  applicability  of 
RCRA  corrective  action  authorities. 
Although  EPA's  views  have  largely 
remained  unchanged  in  this  area,  there 
have  been  several  important  refinements 
or  developments,  as  discussed  below. 

1 .  Concept  of  Parity 

Most  facilities  in  the  RCRA  corrective 
action  universe  are  potentially  subject  to 
cleanup  under  numerous  cleanup 
authorities,  including  state  or  Federal 
Suj)erfund  authorities.  The  potential  for 
overlapping  application  of  these 
authorities  can  cause  confusion  and 
concern  in  the  regulated  community 
and  among  state  and  Federal  regulators. 
In  the  1990  proposal.  EPA  stated  that 
one  of  the  Agency's  primary  objectives 
was  "to  achieve  substantial  consistency 
with  the  policies  and  procedures"  of  the 
Superfund  remedial  program.  The  logic 
behind  this  concept  is  that,  since  both 
programs  address  cleanup  of  potential 
and  actual  releases,  both  programs 
should  arrive  at  similar  remedial 
solutions.  EPA's  position  is  that  any 
procedural  differences  between  RCRA 
and  CERCLA  should  not  substantively 
affect  the  outcome  of  remediation. 

Generally,  cleanup  of  any  given  site  or 
area  at  a  facility  under  RCRA  corrective 
action  or  CERCLA  vnll  substantively 
satisfy  the  requirements  of  both 
programs.  We  believe  that,  as  a  general 
matter,  RCRA  and  CERCLA  program 
implementors  can  defer  cleanup 
activities  from  part  or  all  of  a  site  to  one 
program  with  the  expectation  that  no 
further  cleanup  will  be  required  under 
the  other  program.  For  example,  when 
investigations  or  studies  have  been 
completed  under  one  program,  there 
should  be  no  need  to  review  or  repeat 
those  investigations  or  studies  under 
another  program.  Similarly,  a  remedy 
that  is  acceptable  to  one  program  can  be 
presumed  to  meet  the  standards  of  the 
other.3  The  same  principle  should  apply 
to  authorized  state  corrective  action 
programs  and  state  CERCLA  analogous 
programs.  Over  half  the  states  have 
Superfund-like  authorities.  In  some 
cases,  these  authorities  may  be 
substantivelv  equivalent  in  scope  and 
effect  to  the  Federal  CERCLA  program, 
and  therefore  are  likely  to  be 
substantially  equivalent  to  the  RCR-^ 
corrective  action  program. 


'  In  some  cases  specific  releases  or  constituents 
are  not  "solid  wastes"  under  RCR.\.  For  example. 
RCRA  excludes  from  the  definition  of  solid  waste 
certain  source,  special  nuclear  or  byprodua 
material  as  defined  by  the  Atomic  Energy  .^ct  42 
U.S.C.  §2011. 
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EPA  emphasized  the  concept  of  parity 
in  a  recently  issued  policy  for  deleting 
RCRA  facilities  from  the  NPL  and 
deferring  their  cleanup  to  the  RCRA 
corrective  action  program  (60  FR 
14641),  available  in  the  docket  for 
today's  Notice*  EPA  is  planning  to 
issue  additional  guidance  on  RCRA  and 
CERCLA  parity  in  an  upcoming  policy 
memo.    Coordination  of  RCRA/CERCL.A 
Activities  "  and  through  tho  interagencv 
and  state    Lead  Regulator  Workgroup  " 

2  Voluntary  Clnanup 

EPA  strongly  encouraj?Ps  voluntary' 
Lorrective  actions.  .As  discussed  in  the 
1Q90  proposal,  voluntary  cleanups  haw 
d  number  of  advantages,  including 
timeliness,  flexibilitv.  and  efficient  u.se 
of  facility  owner' operator  and  Agency 
restiurce**  rafortunately, 
representatives  of  the  regulated 
communitv  have,  on  tKcasiou, 
LOinplained  that  procedural  barriers 
have  delavt'd  cleanups  fhev  were 
willing  to  iimlertake  voluntanly.  Over 
the  last  few  \edrs,  EF.\  and  the  states 
hav»'  taken  significant  steps  to  address 
thi<;  concern  and  to  further  encourage 
and  facilitate  voluntary  aitions  For 
example,  EPA  is  planning  to  issue 
guidance  on  the  use  of  slate  voluntary 
cleanup  prognuiis  to  address 
contamination  at  sites  that  may  be 
subject  to  cleanup  uinier  the 
Comprehensive  Knvironniental 
Response,  Compensation  and  Liability 
.•\rt  incluiiing  hazardous  vva^te 
generators,  unregulated  by  RCRA 
corrective  action  requirements  The 
Guidance  for  Deselopment  of 
Memoranda  of  .Agreement  (MOA) 
Lankjuage  Concerning  State  Voluntary 
Cleanup  Programs  is  being  developed  in 
partnership  vvirh  interested  states  and 
will  outline  general  principles  which 
EP.-V  will  use  when  deciding  whether  to 
endorse  a  state  voluntary  cleanup 
program  and  to  assure  pnvate  parties 
that  subsequent  Federal  action  under 
CERCLA  will  not  be  taken  except  under 
limited  circumstances. 

The  same  general  principles 
established  in  the  CERCLA  MOA 
guidance  may  apply  to  the  u.se  of  state 
voluntary  cleanup  programs  at  facilities 
subject  to  RCRA  corrective  action, 
however,  because  of  distinctions  in 
statutory  requirements,  consideration  of 
additional  factors  may  be  required  of 
those  programs.  Issues  associated  with 
voluntary  cleanups  at  facilities  subject 


UMI 


•The  RCR.\  delation  policy  does  not  p«rt«in  to 
Fedeml  fi(  ililias.  even  if  «uch  facililie^  are  alio 
9ub|i!(t  to  RCRA  Corrective  ,^rtlon   however, 
(jrogram  implemenlor*  and  fatility  owhen»/ 
operators  are  encouraged  lo  j.ie  interagem  v 
agreenients  to  eliminate  duplualion  of  effort, 
intludinK  oversight  at  Federal  facilities 


to  RCRA  corrective  action,  including  the 
use  of  state  voluntary  cleanup  programs, 
are  discussed  in  Section  V.D.3  of  today's 
Notice. 

3.  Definitions 

The  1990  proposal  included 
definitions  for  a  number  of  terms  which 
help  to  further  define  the  applicability 
of  RCRA  corrective  action.  Pending  final 
action  on  the  proposal,  EPA  has 
generally  continued  to  inteipret  these 
terms  consistently  with  the  proposal: 
however,  as  EPA  has  gained  experience 
with  applications  in  particuJar  cases,  it 
has  refined  its  interpretations  in  some 
respects.  The  following  discussion 
highlights  the  way  in  which  these  issues 
have  been  addressed  in  some  sfjecific 
situations  (eg.,  cases  decided  by  the 
EP.A  Environmental  Appeals  Board 
(EAB)) 

a  Facility.  Under  RCRA  ^  3004(u). 
corrective  action  is  required  for  releases 
form  solid  waste  management  units  at 
facilities  seeking  RCRA  permits.  The 
1990  proposal  defined  "facility"  as  "all 
contiguous  property  under  the  control 
of  the  owner  or  operator  seeking  a 
permit  under  Subtitle  C  of  RCRA."  This 
definition  was  finalized  when  the  rule 
on  corrective  action  management  units 
(CAMUs)  was  promulgated  (58  FH  8658. 
Febnian,'  16,  1993)  and  is  now  codified 
at  40  CFTl  260.10.  For  reasons  discussed 
in  the  1990  proposal,  the  term  "facility" 
for  corrective  action  purposes  is 
separate  and  substantively  different 
from  the  facility  definition  for  other 
R(;RA  purposes 

A  number  of  issues  continue  to  arise 
regarding  the  application  of  the  facility 
definition  A  common  issue  is  whether 
or  not  a  certain  parcel  is  considered 
"contiguous"  for  purposes  of  the 
corrective  action  facility  definition.  One 
such  situation  is  the  case  of  two  parcels 
under  common  ownership  but  separated 
by  a  road  or  public  right  of  way.  In  the 
1990  proposal,  EPA  indicated  it  would 
interpret  such  parcels  to  constitute  a 
single  facility  for  purposes  of  corrective 
action  This  approach  was  recently 
accepted  by  die  EAB,  which  held  that 
two  parcels  were  a  single  facility  where 
they  were  separated  by  a  privately 
owned  railroad  line  [In  re  Exxon  Co.. 
USA.  RCRA  Appeal  No.  94-8  (EAB  May 
17,  1995)). 

Another  common  scenario  involves 
two  geographically  separated  parcels 
under  common  ownership  that  are 
connected  by  ditches,  bridges,  or  other 
links  under  the  control  of  the  facility 
owner/operator.  In  the  Exxon  permit 
appeal,  the  EAB  noted  the  fact  that  the 
two  parcels  (which  it  found  to  be 
"contiguous"  in  any  case)  were  also 
connected  by  a  sewer  system  collecting 


waste  water  from  difiierent  parts  of  the 
facility.  It  pointed  out  that  in  an  earlier 
case,  evaporation  ponds  three  miles 
from  a  refinery  were  treated  as  part  of 
the  same  facility  because  they  were 
linked  to  the  refinery  by  a  drainage 
ditch  controlled  (although  not  owned) 
by  the  same  party.  (See,  In  re  Navajo 
Refining  Co  .  RCRA  Appeal  No.  88-3 
(Adm'r  June  27,  1989)).  In  a  separate 
final  RCRA  section  3008(h)  order.  EPA 
has  determined  that  two  parcels  on 
opposite  sides  of  a  river,  but  connected 
by  a  trestle,  constitute  a  single  facility 
for  corrective  action  purposes.  (See,  In 
re  Sharon  Steel  Corp..  Docket  No.  RCRA 
III-062-CA  (Region  III).) 

The  1990  proposal  requested 
comment  on  how  the  definition  of 
facility  should  apply  where  a  large 
parcel  is  owned  by  one  party  who  leases 
a  small  portion  to  another  party  for  a 
RCRA-permitted  facility.  In  the 
proposal.  EPA  indicated  that  it  would 
consider  corrective  action  requirements 
to  extend  to  SWMUs  throughout  the 
larger  parcel.  At  the  same  time.  EPA 
recognizes  that  there  are  differing  views 
as  to  the  policy  merits  of  this 
interpretation  and  invites  further 
comment  in  section  V.C.2  of  today's 
Notice. 

b.  Release.  The  definition  of  release 
for  corrective  action  was  first  discussed 
in  the  1985  HSWA  codification  rule  (50 
FR  28702.  July  15.  1985).  In  the  1985 
rule.  EPA  vyrote  that  the  definition  of 
release  for  corrective  action  should,  at  a 
minimum,  be  as  broad  as  the  definition 
of  release  under  CERCLA.  Accordingly. 
EPA  has  interpreted  the  term  release  to 
mean  "any  spilling,  leaking,  pumping, 
pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping  or  disposing  into  the 
environment."  (See,  50  FR  28713.  July 
15,  1985.)  In  the  1990  proposal,  EPA 
clarified  that  the  definition  of  release 
also  includes  abandoned  or  discarded 
barrels,  containers,  and  other  closed 
receptacles  containing  hazardous  wastes 
or  constituents  and  that  it  could  include 
releases  that  are  permitted  under  other 
authorities,  such  as  the  Clean  Water  Act. 
EPA  continues  to  adhere  to  these 
interpretations  of  the  term  "release." 

c.  Solid  Waste  Management  Unit.  In 
1990,  EPA  proposed  to  define  the  term 
"sohd  waste  management  unit"  or 
"SWMU"  to  mean,  "Any  discernible 
unit  at  which  solid  wastes  have  been 
placed  at  any  time,  irrespective  of 
whether  the  imit  was  intended  for  the 
management  of  solid  or  hazardous 
waste.  Such  units  include  any  area  at  a 
facility  at  which  solid  wastes  have  been 
routinely  and  systematically  released." 
Pending  resolution  of  the  1990  proposal, 
EPA  has  used  this  definition  in 


corrective  action  implementation.  The 
inclusion  of  units  not  specifically 
intended  for  the  management  of  solid  or 
hazardous  waste  is  supported  by  the 
legislative  history  of  RCRA  sections 
3004  (u)  andlv).  and  this  point  has  been 
applied  in  decisions  by  the  EAB.  (See, 
e.g.,  In  re  General  lectors  Corp..  RCRA 
Appeal  No.  90-24  (EAB  Nov.  6, 1992).) 

As  discussed  in  the  1990  proposal, 
not  all  areas  where  releases  have 
occurred  are  considered  SWMUs.  In  the 
1990  proposal,  EPA  indicated  a  one- 
time spill  which  had  been  adequately 
cleaned  up  would  not  constitute  a 
SWMU;  on  the  other  hand,  a  location  at 
which  wastes  or  other  materials  were 
released  in  a  routine  and  systematic 
manner  (such  as  a  loading  area  where 
minor  spills  or  leaks  occurred  routinely 
over  time)  would  be  a  SWMU.  The  1990 
proposal  indicated  that  industrial 
sewers  used  for  collecting  wastes  would 
constitute  SWMUs.  This  interpretation, 
which  was  based  in  part  on  earlier 
decisions  in  permit  appeals,  has  been 
affirmed  by  the  EAB  in  In  re  Amoco  Oil 
Co..  RCRA  Appeal  No.  92-21  (EAB  Nov. 

23  1993). 

•The  definition  of  a  SWMU  is  often  a 
point  of  disagreement  when  corrective 
action  permits  or  orders  are  issued. 
Facility  owners/operators  and 
representatives  of  the  regulated 
community  often  argue  that  Congress 
intended  the  RCRA  corrective  action 
program  to  be  focused  on  waste 
management  units  (i.e..  SWMU)  and 
that  non-waste-management  related 
releases  (e.g.,  spills)  should  be 
addresseid  by  other  cleanup  programs  or 
authorities.  EPA  notes  that  authority 
exists  for  requiring  corrective  action  for 
releases  that  are  not  attributable  to 
SWMUs.  Given  the  legislative  history  of 
RCRA  section  3004(u),  which 
emphasizes  that  RCRA  facilities  should 
be  adequately  cleaned  up.  in  part,  to 
prevent  creation  of  new  Superfund  sites, 
EPA  believes  that  corrective  action 
authorities  can  be  used  to  address  all 
unacceptable  risks  to  human  health  or 
the  environment  from  RCRA  facilities. 
In  the  permitting  context,  remediation 
of  non-SWMU  related  releases  may  be 
required  under  the  "omnibus"  authority 
(see  40  CFR  270.32(b)(2))  which  allows 
EPA  to  impose  such  permit  conditions 
as  are  necessary  to  protect  human  health 
and  the  environment.  In  other  contexts, 
orders  under  RCRA  sections  3008(h)  or 
7003  may  require  remedial  action  to 
address  releases  regardless  of  whether  a 
SWMU  is  present.  Therefore,  extended 
debate  or  Utigation  over  a  particular 
SWMU  designation  will  in  many  cases 
be  unproductive  for  all  parties  and,  as 
a  general  principle,  EPA  discourages 
debate  on  these  issues,  believing  that 


discussions  should  more  properly  focus 
on  whether  there  has  been  a  release  that 
requires  remediation. 

To  reflect  a  more  holistic  approach, 
permits  and  orders  often  use  the  term 
"area  of  concern"  to  refer  to  releases 
which  warrant  investigation  or 
remediation  imder  the  authorities 
discussed  above,  regardless  of  whether 
they  are  associated  with  a  specific 
SWMU  as  the  term  is  currently  used. 
For  example,  when  an  overseeing 
agency  believes  one-time  spills  of 
hazardous  waste  or  hazardous 
constituents  have  not  been  adequately 
cleaned  up,  these  releases  are  often 
addressed  as  areas  of  concern. 

d.  Hazardous  Waste  and  Hazardous 
Constituent.  RCRA  section  3004(u) 
reqiiires  corrective  action  for  releases  of 
"hazardous  wastes  or  coiistituents."  As 
discussed  in  the  1990  proposal,  EPA 
interprets  the  term  "hazardous  waste. " 
as  used  in  RCRA  section  3004(u)  to 
include  all  wastes  that  are  hazardous 
within  the  statutory  definition  in  RCRA 
section  1004(5),  not  just  those  that  are 
either  listed  or  identified  by  EPA 
pursuant  to  RCRA  section  3001. 

EPA  also  used  the  1990  proposal  to 
discuss  use  of  the  phrase  "or 
constituents"  in  RCRA  section  3004(u). 
EPA  views  this  phrase  as  significant  in 
two  ways.  First,  it  indicates  that 
Congress  was  particularly  concerned 
that,  within  the  broad  category  of  wastes 
that  might  be  "hazardous"  within  the 
statutory  definition,  the  corrective 
action  authority  should  be  used  to 
address  the  specific  subset  of 
"hazardous  constituents."  Second,  it 
indicates  that  the  corrective  action 
authority  was  not  intended  to  be  limited 
to  hazardous  waste,  and  extends  to 
hazardous  constituents  regardless  of 
whether  they  also  fall  within  the  term 
"hazardous  waste,"  or  whether  they 
were  derived  from  hazardous  waste. 
Under  this  interpretation,  constituents 
that  were  contained  within 
nonhazardous  solid  wastes  may  be 
addressed  through  corrective  action. 


C.  Corrective  Action  Process 

The  corrective  action  process 
discussed  in  the  1990  proposal  was 
structured  around  five  elements 
common  to  most  cleanup  activities: 
initial  site  assessment,  site 
characterization,  interim  actions, 
evaluation  of  remedial  alternatives,  and 
implementation  of  the  selected  remedy. 
These  elements  typically  occur,  to  one 
degree  or  another,  during  most 
cleanups.  As  discussed  in  the  1990 
proposal,  EPA  emphasizes  that  no  one 
approach  to  implementing  these 
cleanup  elements  is  likely  to  be 
appropriate  for  all  corrective  action 


facilities;  therefore,  a  successful 
corrective  action  program  must  be 
procedurally  flexible.  In  addition,  these 
cleanup  elements  should  not  become 
ends  in  themselves;  EPA  continues  to 
encourage  program  implementors  and 
facility  owner^opentors  to  focus  on  the 
desired  result  of  a  cleanup  rather  than 
a  mechanistic  cleanup  process.  These 
five  elements  should  be  viewed  as 
evaluations  necessary  to  make  good 
cleanup  decisions,  not  prescribed  steps 
along  a  path. 

1.  Initial  Site  Assessment 

The  first  element  in  most  cleanup 
programs  is  an  initial  site  assessment 
During  the  initial  site  assessment 
information  is  gathered  on  site 
conditions,  releases,  potential  releases, 
and  exposure  pathways  to  determine 
whether  a  cleanup  may  be  needed  and 
to  identify  areas  of  potential  concern. 
Overseeing  agencies  may  also  use  initial 
site  assessments  to  set  relative  priorities 
between  sites  and  allocate  oversight  and 
other  resources. 

In  the  CERCLA  program,  the  initial 
site  assessment  is  called  a  Preliminary 
Assessment/Site  Investigation,  or  PA/SI; 
in  the  corrective  action  program,  it  is 
referred  to  as  a  RCRA  Facility 
Assessmrat  or  RFA.  During  an  RFA.  an 
overseeing  agency  typically  compiles 
existing  information  on  environmental 
conditions  at  a  given  facility  and.  as 
necessary,  gathers  additional  facihty- 
specific  information  on  solid  waste 
management  units  and  other  areas  of 
concern,  releases,  potential  releases, 
release  pathways,  and  receptors. 
Information  gathered  during  an  RFA 
usually  forms  the  basis  for  initiating  full 
scale  site  characterization 

a.  Facility  Owners/Operators  May 
Gather  RFA  Information.  At  the  time  to 
today's  Notice.  EPA  and  the  states  have 
completed  3.534  RFAs  at  RCRA 
facilities,  hi  the  past.  EPA  has  been 
reluctant  to  allow  fadUty  owners/ 
operators  to  conduct  RFAs  because  of 
concern  over  the  adequacy  of  the  facility 
submissions;  however,  by  now  the  RFA 
is  a  well  developed  process  and  EPA 
believes  it  may  be  more  reasonable  to 
accept  the  work  of  facihty  owners/ 
operators.  Where  RFAs  have  not  yet 
been  completed,  facility  owners/ 
operators  may  choose  to  conduct  their 
own  site  assessment  and  submit  the 
report  to  EPA  for  review.  If  EPA  beUeves 
the  site  assessment  is  adequate,  the  site 
assessment  may  be  approved  and 
adopted  as  the  RFA  for  the  faciUty.  In 
the  same  way,  when  an  RFA  was 
completed  some  years  ago,  a  facility 
owner/oj>erator  might  conduct  a  site 
assessment  to  update  the  RFA  and 
submit  it  to  EPA  for  review,  approval 
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and  adoption  as  an  RFA  update.  Facility 
owners/operators  who  choose  to 
conduct  or  update  their  own  RFAs 
should  ensure  that  they  address  all  soUd 
waste  management  units  and  other  areas 
of  concern  at  the  facility.  Guidance  on 
the  scope  of  RFAs  is  available  in  "'RCRA 
Facility  Assessment  (RFA)  Guidance" 
EFA/530/SW-«6/053.  PB87-107769. 
October  1986,  which  has  been  placed  in 
the  docket  for  today's  Notice.  Facility 
owners/operators  who  want  to  obtain  a 
copy  of  the  RFA  conducted  for  their 
facihty  should  contact  the  appropriate 
EPA  Regional  Office  or  their  authorized 
state. 

b.  Release  Assessment.  Release 
assessments  (sometimes  referred  to  as 
Phase  1  assessments)  are  used  to 
confinn  or  reduce  uncertainty  about 
solid  waste  management  units,  areas  of 
concern,  and  potential  releases 
identified  during  the  initial  site 
assessments.  Under  the  corrective  action 
process  as  originally  conceived, 
program  implementors  and  facility 
owners/operators  would  typically  move 
directly  from  the  initial  site  assessment 
to  full  scale  site  characterization.  As 
program  implementors  and  facility 
owners/operators  have  gained 
experience  in  corrective  action 
implementation,  they  have  often  found 
it  advantageous  to  conduct  a  limited 
release  assessment  after  the  RFA  but 
before  full  scale  site  characterization,  to 
focus  subsequent  investigations  or 
eliminate  certain  units  or  areas  from 
further  consideration.  Release 
assessments  can  be  especially  helpful  in 
cases  where  the  RFA  is  old  or  where  the 
overseeing  agency  and  the  facility 
owner/operator  disagree  about  inclusion 
of  one  or  more  units,  areas,  or  releases 
in  the  site  characterization 

Information  collected  during  a  release 
assessment  can  be  used  to  focus  site 
characterizations  on  the  areas  and 
releases  and  exposure  pathways  which 
constitute  the  greatest  risks  or  potential 
risks  to  human  health  and  the 
environment  and  to  elimmate  areas 
from  consideration  during  site 
characterization  For  example,  an  initial 
site  assessment  could  identify  an  old 
waste  pile  as  a  solid  waste  management 
unit.  The  facility  owner/operator  might 
present  information  showing  that  the 
waste  in  the  pile  had  been  removed: 
however,  there  may  be  little  or  no 
information  to  confirm  that  releases 
from  the  unit  (if  any)  were  adequately 
addressed  during  waste  removal.  The 
facility  owner/operator  could,  during  a 
release  assessment,  conduct  highly 
focused  sampling  at  the  unit  to  confirm 
that  releases  either  had  not  occurred  or 
were  adequately  remediated 


c.  National  Corrective  Action 
Prioritization  System.  Implementing 
agencies  often  use  initial  site 
assessments  to  set  priorities  for  limited 
oversight  resources.  In  the  corrective 
action  program,  EPA  sets  priorities 
using  the  National  Corrective  Action 
Prioritization  System  (NCAPS).  NCAPS 
priorities  are  generally  based  on 
information  gathered  during  the  RFA. 
Because  of  the  number  of  facilities 
subject  to  corrective  action,  the  variety 
of  facility-s]>ecific  conditions,  and  the 
limitations  on  Agency  oversight 
resources,  careful  prioritization  is 
essential.  The  Agency's  policy  is  to 
focus  its  corrective  action  resources  first 
on  facilities  and  areas  at  facilities  which 
present  the  greatest  relative  risk  to 
human  health  and  the  environment. 
Accordingly.  NCAPS  considers  the 
environmental  setting  of  a  facility  and 
potential  receptors,  actual  and  potential 
releases  of  hazardous  wastes  or 
constituents  from  the  facility,  and  the 
toxicity  of  constituents  of  concern  to 
group  facilities  into  high,  medium  and 
low  priority  groups. 

NCAPS  rankings  are  based  on  risk, 
but  NCAPS  does  not  involve  a 
traditional  site-specific  risk  assessment. 
NCAPS  is  a  resource  management  tool 
that  EPA  and  authorized  states  use  to  set 
relative  priorities  among  corrective 
action  sites  to  focus  limited  agency 
resources.  Currently  40%  of  facihties 
subject  to  corrective  action  are 
considered  high  priority,  30%  medium, 
and  30%  low. 

2.  Site  Characterization 

Before  cleanup  decisions  can  be 
made,  some  level  of  characterization  is 
necessary  to  ascertain  the  nature  and 
extent  of  contamination  at  a  site  and  to 
gather  information  necessary  to  support 
selection  and  implementation  of 
appropriate  remedies.  In  the  CERCLA 
program,  this  step  is  referred  to  as  the 
Remedial  Investigation  or  RI;  in  the 
RCRA  program,  the  RCRA  Facility 
Investigation  or  RFl. 

Carehjlly  designed  and  implemented 
RFls  are  critical  to  accurately 
characterize  the  nature,  extent, 
direction,  rate,  movement,  and 
concentration  of  releases  at  a  given 
facility;  this  information  is  needed  to 
determine  potential  risks  to  human 
health  and  the  environment  and  support 
development  and  to  implementation  of 
corrective  measures  should  they  prove 
necessary.  It  can  also  be  used  to 
eliminate  facilities  which  are  shown  not 
to  present  unacceptable  risks  from 
further  consideration.  A  successful  RFI 
will  identify  the  presence,  movement, 
fate,  and  risks  associated  with 
environmental  contamination  at  a  site 


and  will  elucidate  the  chemical  and 
physical  properties  of  the  site  likely  to 
influence  contamination  migration  and 
cleanup. 

The  1990  proposal  outlines  the  types 
of  information  which  may  be  required 
during  a  remedial  investigation.  As 
discussed  in  the  1990  proposal,  program 
implementors  and  facility  owners/ 
operators  should  gather  the  information 
necessary  to  support  cleanup  decisions; 
collection  of  all  the  information 
discussed  in  the  1990  proposal  will  not 
be  necessary  at  most  faciUties. 

Experience  in  corrective  action 
implementation  has  demonstrated  that 
poorly  focused  investigations  can 
become  a  drain  on  time  and  resources 
and,  in  some  cases,  unnecessarily  delay 
remedial  actions.  EPA  emphasizes  that 
remedial  investigations  should  be 
tailored  to  the  specific  conditions  and 
circtunstances  at  the  facility  and 
focused  on  the  units,  releases,  and 
exposure  pathways  of  concern.  For 
example,  in  delineating  the  extent  of 
contamination  it  may  not  be  necessary 
to  delineate  to  background 
concentrations  in  all  cases.  In  some 
cases,  information  adequate  to  support 
.cleanup  decisions  can  be  obtained 
through  delineation  to  risk-based 
concentrations  or  other  investigation 
endpoints.  For  example,  an 
investigation  end]K)int  might  be  based 
on  the  presence  or  absence  of  a 
competent  confining  layer  rather  than 
constituent  concentrations. 

EPA  has  found  a  number  of 
approaches  to  be  particularly  helpful  in 
developing  focused  site  investigations, 
as  discussed  below. 

a.  Conceptual  Site  Models.  Site 
investigations  and  remedy 
implementation  are  often  most 
successful  when  based  on  a  "conceptual 
site  model."  A  conceptual  site  model  is 
a  three-dimensional  picture  of  site 
conditions  that  conveys  what  is  known 
or  suspected  about  the  sources,  releases 
and  release  mechanisms,  contaminant 
fate  and  transport,  exposiu^  pathways 
and  potential  receptors,  and  risks.  The 
conceptual  site  model  is  based  on  the 
information  available  at  any  given  time 
and  will  evolve  as  more  information 
becomes  available.  The  conceptual  site 
model  may  be  used  to  present 
hypotheses  that  additional 
investigations  could  confirm  or  refute, 
to  support  risk-based  decision-making, 
and  to  aid  in  identification  and  design 
of  potential  remedial  alternatives. 

1116  conceptual  site  model  is  not  a 
mathematical  or  computer  model, 
although  these  tools  often  prove  helpful 
in  visualizing  current  information  and 
predicting  future  conditions.  The 
conceptual  site  model  can  be 


documented  by  written  descriptions  of 
site  conditions  and  supported  by  maps, 
cross  sections,  analytic  data,  diagrams  of 
the  site  that  illustrate  actual  or  potential 
receptors,  and  other  descriptive  tools. 

The  conceptual  site  model  is  dynamic 
and  should  be  tested  and  refined  from 
the  very  first  stages  of  corrective  action 
to  the  point  at  which  the  site  has  been 
remediated  and  no  longer  presents  a 
threat  to  human  health  or  the 
environment.  The  RCRA  Facility 
Assessment  often  forms  the  basis  for  the 
first  conceptual  model  of  the  site.  At 
this  stage,  the  model  should  be  used  as 
a  tool  to  compile  available  and  relevant 
information  and  to  identify  the  urgency 
and  scope  of  subsequent  investigations 
as  well  as  interim  actions.  One  use  of 
the  conceptual  site  model  could  be  to 
ensure  that  site  conditions  are 
consistent  with  the  underlying 
assumptions  that  were  used  to  develop 
standardized  action  levels  (see  Section 
IIl.C.2.e).  The  model  can  also  be  used  to 
support  phasing  of  site  investigations  to 
ensure  data  collection  efforts  address 
the  most  important  information  needs. 
In  addition,  a  conceptual  site  model  can 
be  a  critical  tool  for  evaluating  remedy 
performance. 

More  detailed  guidance  on  the 
development  and  use  of  the  conceptual 
site  model  is  available  in  "Guidance  for 
Evaluating  the  Technical 
Impracticability  of  Ground  Water 
Restoration"  (EPA/540-R-93-080). 
Additional  guidance  on  using 
conceptual  models  will  be  included  in 
the  upcoming  Soil  Screening  Guidance 
(see.  Section  II.F.e.b). 

b.  Innovative  Site  Characterization 
Technologies.  In  the  1990  proposal,  EPA 
recommended  a  focused  approach  to 
site  characterization  activities.  EPA 
continues  to  support  data  collection 
approaches  that  focus  on  information 
needed  to  support  decisions.  The 
Agency  has  seen  tremendous 
improvements  in  site  characterization 
efficiency  when  innovative  approaches 
are  used,  especially  those  that  rely  on 
rapid  sample  collection  (e.g.,  direct- 
push  technologies)  and  on-site 
analytical  teclmiques  (e.g.,  sensor 
technologies,  assay  kits,  field  gas 
chromatography/mass  spectrometry 
(GC/MS),  X-ray  fluorescence). 
Depending  on  the  data  quality 
objectives  for  a  particular  site, 
confirmatory  laboratory  analyses  may 
abo  be  necessary.  Data  quality 
objectives  are  discussed  in  Section 
III.C.2.C,  below. 

The  benefits  of  using  innovative  site 
characterization  technologies  are 
magnified  when  a  work  plan  is  used 
only  to  convey  strategies,  methods,  data 
quality  objectives,  and  general  areas 


subject  to  investigation,  and  exact 
sample  locations  are  left  to  be 
determined  based  on  iterative  on-site 
data  collection  and  analysis.  Some  of 
the  benefits  of  using  innovative 
characterization  techniques  along  with 
iterative  decision-making  include: 
Rapid  sample  collection  and  analysis 
allowing  for  on-site  decision  making 
and  optimization  of  the  investigation 
effort;  enhanced  three-dimensional 
imderstanding  of  the  site  because  of  the 
greater  nimiber  of  data  points  available 
for  a  given  commitment  of  resources; 
better  identification  of  actual  or 
potential  risks  to  human  health  and 
environmental  receptors;  and,  more 
rapid  assessment  of  the  need  for  interim 
actions. 

Program  implementors  and  facility 
owners/operators  should  take  advantage 
of  innovative  characterization 
technologies.  Likewise,  EPA  encourages 
implementing  officials  to  be  receptive  to 
innovative  approaches  which  can 
significanUy  improve  the  quality  as  well 
as  the  cost-  and  time-effectiveness  of 
site  characterization. 

c.  Tailored  Data  Quality  Objectives. 
Program  implementors  and  facility 
owners/operators  should  tailor  data 
gathering  strategies  to  the  purpose  for 
which  the  data  will  be  used.  The  overall 
degree  of  data  quality  or  uncertainty 
that  a  decision  maker  is  v»rilling  to 
accept  is  referred  to  as  the  Data  Quality 
Objective  (DQO)  for  a  decision.  The 
DC^  is  used  to  specify  the  quality  of  the 
data,  usually  in  terms  of  precision,  bias, 
representativeness,  comparability  and 
completeness.  The  DQO  approach 
applies  to  the  entire  measurement 
system  (e.g.,  sampling  locations, 
methods  of  collection  and  handling, 
field  analysis,  etc.),  not  just  to 
laboratory  analytical  operations.  In 
general,  EPA  has  found  that  DQOs  can 
and  should  be  used  to  ensure  that 
environmental  data  are  scientifically 
valid,  defensible,  and  of  an  appropriate 
level  of  quality  given  the  intended  use 

for  the  data. 

Program  implementors  and  facility 
owners/operators  using  innovative  site 
characterization  and  assessment 
approaches  should  pay  particular 
attention  to  DQOs.  For  example,  an 
objective  of  the  early  stages  of  an 
investigation  could  be  to  identify  the 
presence  of  gross  contamination.  In  this 
context,  a  DQQ  could  include  a  higher 
method  detection  limit  (e.g.,  part  per 
million)  that  could  be  obtained  with 
cost-effective-field  screening 
technologies.  In  contrast,  a  very  low 
method  detection  limit  (part  per  billion 
or  even  trillion)  could  be  an  apimipriate 
DQO  to  determine  if  groundwater  is  fit 
for  human  consumption. 


EPA  encourages  program 
implementors  and  fodlity  owners/ 
operators  to  use  the  DQO  approach  to 
define  adequate  data  collection  for 
corrective  action  decisions.  EPA  has 
foimd  that  site  investigations  can  be 
expedited  considerably  when  IXy!>s  are 
carefully  established.  For  additional 
information  on  incorporating  DQOs  in 
the  decision-making  process  at  RCRA 
facilities,  see  Chapter  One  of  SW-846 
(Chapter  One  of  SW-846,  Test  Methods 
for  Evaluating  SoUd  Waste,  Physical/ 
Chemical  Methods,  Third  Edition  as 
amended  by  Update  I,  July  1992):  "Final 
Guidance  for  the  Data  Quality  Objective 
Process'  EPA  QA/G-4,  September  1994; 
and,  "Quality  Assurance  Project  Plans 
for  RCRA  Grotmd- Water  Monitoring  and 
Corrective  Action  Activities"  EPA, 
Sylvia  Lowrance  and  H.  Matthew  Bills, 
July  1993,  available  in  the  docket  for 
today's  Notice. 

d.  Use  of  Existing  Information  to 
Streamline  the  Remedial  Investigation. 
Many  RCRA  facility  owners/operators 
have  collected  information  on  physical 
characteristics  or  on  the  nature  and 
extent  of  contamination  at  the  facility 
outside  of  the  RCRA  corrective  action 
process.  Information  on  site  conditions 
may  have  also  been  obtained  by  entities 
other  than  the  facility  owner/ operator. 
As  a  general  principle,  information  that 
is  not  time  dejjendent  should  not  be 
collected  again;  EPA  encourages  the 
incorporation  of  pertinent  existing 
information  into  the  corrective  action 
process.  For  example,  many  states  have 
required  facilities  to  conduct 
groundwater  investigations  imder  state 
laws  for  units  that  are  not  regulated 
units  under  RCRA;  this  information  can 
often  be  easily  incorporated  into  a 
corrective  action  investigation. 
Similarly,  information  collected  through 
a  state  Superfund  process  is  also 
generally  of  appropriate  quality  to  be 
directly  useable  to  support  corrective 
action  decisions. 

Information  that  is  relevant  to 
corrective  action  may  exist  in  reports  or 
formats  that  are  not  traditionally  used 
for  RCRA  corrective  action.  For 
example,  engineering  boring  logs  may 
have  been  generated  on  the  facility  by 
local  utility  companies,  or  by  the  facility 
itself  during  building  construction. 
Provided  data  and  information  are 
submitted  in  a  usable  format,  state  or 
Federal  agencies  overseeing  RCRA 
corrective  actions  should  not  require 
adequate  information  to  be  recollected 

or  reformatted. 

Facility  owners/operators  who  are 
developing  site  characterization  or  other 
information  independently  are  urged  to 
document  the  quaUty  of  their 
information  carefully.  Thorough 
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documentation  of  data  quality  will 
increase  its  usefulness  in  the  corrective 
action  process.  Use  of  existing 
information  can  reduce  costs  of 
conducting  investigations  and  increase 
the  speed  of  corrective  action  cleanups. 

To  determine  whether  existing  data  is 
appropriate  for  corrective  action 
decisions,  the  nature  and  quality  of  the 
information  should  be  assessed  in  view 
of  the  goals  of  the  corrective  action 
investigation.  Where  DQOs  have  been 
established,  existing  data  can  be 
assessed  against  DQOs  to  determine 
their  adequacy.  For  example,  the  DQO 
for  a  specific  corrective  action  decision 
could  be  a  minimum  analytical 
detection  limit  that  is  considerably 
lower  than  that  used  in  an  existing 
study.  In  this  case,  non-detects  in  the 
existing  data  could  not  be  used  to  justify 
no  action:  however,  the  existing  data 
could  be  used  to  determine  "hot-spots" 
and  to  plan  a  second  phase  study  using 
a  more  sensitive  analytical  method.  On 
the  other  hand,  if  the  detection  limits 
were  below  an  acceptable  risk  level  and 
no  constituents  were  detected,  re- 
sampling would  not  typically  be 
required — even  if  more  sensitive 
methods  were  available. 

EPA  regions  and  states  are  currently 
incorporating  existing  information  into 
ongoing  corrective  actions.  If  the 
regulatory  agencies  are  aware  of 
pertinent  existing  information  at  the 
time  of  issuance  of  a  permit  or  order, 
they  have  the  option  of  explicitly 
referencing  the  relevant  information  in 
the  facility  investigation  requirements  of 
the  permit  or  order  or.  if  the  data  are  of 
sufficient  quality  and  quantity,  stating 
that  the  data  fulfill  site  investigation 
needs.  In  some  cases,  the  facility  owner/ 
operator  will  inform  the  overseeing 
agency  of  existing  information;  EPA  or 
the  states  have  the  option  of  redirecting 
any  investigations  based  upon  the 
relevance  of  this  information. 

e.  Role  of  Action  Levels.  At  certain 
facilities  subject  to  corrective  action, 
contamination  will  be  present  at 
concentrations  that  may  not  justify 
further  action.  For  this  reason.  EPA  has, 
in  some  cases,  used  the  concept  of 
"action  levels"  as  a  trigger  mechanism 
for  conducting  additional  corrective 
action  activities  (e.g..  additional 
investigations,  evaluation  of  remedial 
alternatives,  site-specific  risk 
assessments).  Under  this  approach, 
contamination  found  in  a  particular 
medium  below  an  appropriate  action 
level  would  not  generally  be  subject  to 
remediation  or  further  study. 

Action  levels  are  health-  or 
environmental-based  concentrations 
derived  using  chemical-specific  toxicity 
information  and  standardized  exposure 


assumptions.  Action  levels  are  often 
established  at  the  more  protective  end  of 
the  risk  range  (e.g..  10-<^)  using 
conservative  exposure  and  land  use 
assumptions;  however,  action  levels 
based  on  less  conservative  assumptions 
could  be  appropriate  based  on  site- 
specific  conditions.  For  example,  if  the 
current  and  reasonably  anticipated 
future  uses  of  a  site  are  industrial,  an 
action  level  based  on  industrial 
exposure  scenarios  could  be 
appropriate. 

Action  levels  can  be  developed  on  a 
facility-specific  basis  or  can  be  taken 
from  standardized  lists.  Currently,  some 
states  and  EPA  Regions  have  developed 
standardized  lists  of  action  levels  or 
cleanup  levels  (standardized  cleanup 
levels  can  serve  as  action  levels)  for 
RCRA  corrective  action  facilities  and 
other  cleanup  sites.  One  of  the  earlier 
and  more  widely  distributed  lists  of 
action  levels  was  developed  by  EPA  and 
included  in  Appendix  A  of  the 
preamble  to  the  1990  proposal.  Since 
1990.  toxicity  research  has  progressed: 
accordingly,  some  of  the  action  levels 
included  in  the  1990  proposal  may  no 
longer  be  appropriate.  In  addition,  the 
action  levels  in  the  1990  proposal  were 
based  on  residential  land-use 
assumptions  which  may  not  be 
appropriate  at  all  corrective  action 
facilities.  Program  implementors  and 
facility  owners/operators  should  ensure 
that  action  levels  used  at  RCRA 
corrective  action  facilities  reflect  up-to- 
date  toxicity  information  and  that  action 
level  assumptions  are  consistent  with 
the  physical  conditions  and  current  or 
reasonably  anticipated  exposure 
assumptions  at  any  given  facility.  For 
example,  risk  to  ecologic  receptors  is 
not  accounted  for  in  the  action  levels 
included  in  the  1990  proposal.  If  • 
ecologic  risks  are  a  concern  at  a  given 
corrective  action  facility,  program 
implementors  and  facility  owners/ 
operators  should  consider  developing 
facility-specific  action  levels  to  account 
for  ecologic  risk  issues. 

EPA  has  found  that  action  levels  are 
most  beneficial  when  they  are  available 
during  the  planning  stages  of  site 
investigations.  In  the  1990  proposal,  the 
Agency  indicated  that  it  would  be 
advantageous  to  include  action  levels  in 
corrective  action  permits  to  give  facility 
owners/operators  and  the  public  an 
indication  of  contaminant 
concentrations  that  would  likely  trigger 
additional  study  or  corrective  measures. 
At  the  same  time,  the  Agency 
recognized  that,  in  some  cases, 
including  action  levels  in  corrective 
action  permits  would  not  be  necessary 
(e.g..  when  available  information 
establishes  the  need  for  an  analysis  of 


remedial  alternatives).  Program 
implementors  and  facility  owners/ 
operators  have  the  flexibility  to 
determine  whether  or  not  to  include 
action  levels  in  corrective  action 
permits  and  orders. 

In  Section  V  of  today's  Notice,  EPA 
requests  comments  on  the  use  of  action 
levels  and  the  role  of  the  Federal 
government  in  promoting  national 
consistency  by  developing,  maintaining, 
and  distributing  action  levels  (as  well  as 
media  cleanup  levels)  or  standardized 
protocols  for  developing  site-specific 
levels. 

/.  Integration  With  the  Evaluation  of 
Remedial  Alternatives.  At  most  sites, 
likely  remedial  strategies  will  become 
clear  during  the  initial  site  assessment 
and  subsequent  site  characterization.  To 
expedite  the  corrective  action  process. 
EPA  encourages  prograih  implementors 
and  facility  owners/opjerators  to  focus 
data  gathering  during  site 
characterization  on  information  needed 
to  support  plausible  remedies.  This 
strategy  is  discussed  more  fully  in 
Section  III.C.4.a  of  today's  Notice. 

3.  Interim  Actions 

Since  the  1990  proposal.  EPA  has 
increasingly  emphasized  the  importance 
of  interim  actions  and  site  stabilization 
in  the  corrective  action  program.  Many 
cleanup  programs,  including  RCRA  and 
CERCLA,  recognize  the  need  for  interim 
actions  while  site  characterization  is 
underway  or  before  a  final  remedy  is 
selected.  Typically,  interim  actions  are 
used  to  control  or  abate  ongoing  risks  to 
human  health  or  the  environment  in 
advance  of  final  remedy  selection.  For 
example,  actual  or  potential 
contamination  of  drinking  water 
supplies  might  necessitate  an  interim 
action  to  provide  alternative  drinking 
water  sources.  Similarly,  hazardous 
waste  or  constituents  stored  in  poorly 
maintained  or  damaged  drums  or  tanks 
might  require  an  interim  action  to 
stabilize  (e.g.,  by  overpacking)  or 
remove  the  damaged  containers.  The 
concept  of  interim  actions  is  especially 
appropriate  to  facilities  subject  to  RCRA 
corrective  action,  since  many  facilities 
in  the  corrective  action  universe  are 
operating  industrial  facilities,  where  a 
final  facility  cleanup  might  not  be 
completed  for  many  years. 

One  of  EPA's  overriding  goals  in 
managing  the  corrective  action  program 
is  to  expedite  risk  reduction  by 
emphasizing  early  implementation  of 
interim  actions  to  control  or  minimize 
ongoing  threats  to  human  health  or  the 
environment.  The  importance  of  interim 
actions  at  RCRA  corrective  action 
facilities  is  further  emphasized  in  the 
Agency's  Stabilization  Initiative 


discussed  in  Section  lI.E.l  of  today's 
Notice. 

Interim  actions  at  RCRA  facilities  can 
include  a  v/ide  range  of  activities  such 
as  source  removal,  installation  of  a 
pump  and  treat  system,  and 
institutional  controls.  In  accordance 
with  the  Stabilization  Initiative,  interim 
actions  should  be  employed  as  early  in 
the  corrective  action  process  as  possible, 
consistent  vdth  the  environmental 
objective  and  priorities  for  the  site;  as 
further  information  is  collected, 
program  implementors  and  facility 
owners/operators  should  continue  to 
look  for  opportunities  to  conduct 
additional  interim  actions.  Generally, 
interim  actions  should  be  compatible 
vv}th,  or  a  component  of,  the  final 
remedy. 

4.  Evaluation  of  Remedial  Alternatives 

Contamination  at  most  cleanup  sites 
can  be  addressed  using  a  number  of 
remedial  alternatives,  each  of  which 
would  present  advantages  and 
disadvantages.  Before  choosing  a 
cleanup  approach,  program 
implementors  and  facility  owners/ 
operators  vsrill  typically  analyze  a  range 
of  alternatives  and  evaluate  their 
advantages  and  disadvantages  relative  to 
site-specific  conditions.  In  the  CERCLA 
program  the  identification  and 
evaluation  of  remedial  alternatives  is 
referred  to  as  the  Feasibility  Study  or 
FS;  in  the  RCRA  corrective  action 
program,  the  Corrective  Measures  Study 
or  CMS. 

The  purpose  of  a  Corrective  Measures 
Study  is  to  identify  and  evaluate 
potential  remedial  alternatives  for 
facilities  undergoing  corrective  action. 
During  the  CMS,  program  implementors 
and  facility  owners/operators  typically 
evaluate  one  or  more  remedial 
alternatives  based  on  site-specific 
conditions  and  select  a  preferred 
remedial  alternative  as  die  remedy.  The 
CMS  does  not  necessarily  have  to 
address  all  potential  remedies  for  every 
corrective  action  facility.  EPA  advises 
program  implementors  and  faciUty 
ovwiers/operators  to  focus  corrective 
measures  studies  on  realistic  remedies 
and  to  tailor  the  scope  and  substance  of 
studies  to  the  extent,  nature  and 
complexity  of  releases  and 
contamination  at  any  given  facility.  For 
example,  some  potential  remedies 
should  not  be  considered  because  they 
are  simply  implausible.  In  cases  where 
EPA  has  identified  a  presumptive 
remedy  (prestunptive  remedies  are 
discussed  in  Section  H.F.S.c  of  today's 
Notice),  the  purpose  of  the  CMS  will  be 
to  confirm  that  die  presumptive  remedy 
is  appropriate  to  facility-specific 
conditions.  In  cases  where  EPA  or  a 


state  is  using  performance  standards  or 
a  similar  approach,  the  Agency  might 
not  require  submission  or  approval  of  a 
formal  CMS  at  all.  EPA  continues  to 
emphasize  that  it  does  not  want  studies 
to  be  imdertaken  simply  for  the  purpose 
of  completing  a  perceived  step  in  a 
perceived  process.  While,  for  a  complex 
site,  rexiew  of  a  full  range  of  remedial 
alternatives  may  be  required,  at  many 
sites,  the  preferred  remedial  approach 
will  be  apparent  early  in  the  cleanup 
process  and  the  analysis  of  remedial 
alternatives  should  be  highly  focused. 

In  implementing  the  corrective  action 
program.  EPA  has  found  a  number  of 
opportimities  to  significanUy  increase 
the  efficiency  of  corrective  measures 
studies,  as  discussed  below. 

0.  Integration  With  Site 
Characterization.  EPA  continues  to 
emphasize  that  the  components  of 
corrective  action  (e.g..  release 
assessment,  RFI.  CMS)  should  not  be 
viewed  as  isolated  steps  in  a  linear 
process.  In  the  Agency's  experience,  it 
is  generally  more  efficient  to  focus  data 
collection  on  information  needed  to 
support  an  appropriate,  implementable 
remedy  than  to  attempt  to  complete 
separate  evaluations  at  each  step.  As 
remedial  alternatives  are  considered 
during  a  CMS,  the  facility  owner/ 
operator  might  find  additional  site 
characterization  necessary.  Similarly, 
the  earlier  in  the  corrective  action 
process  potential  remedies  can  be 
identified,  the  more  effectively 
information  gathering  can  be  focused. 
For  example,  in  a  situation  where  the 
contamination  being  addressed  involves 
a  large  mixed  fill  landfill,  the  remedial 
alternatives  will  Ukely  involve  physical 
and  institutional  controls.  These 
alternatives  should  be  identified  early  in 
the  RFI  enabling  the  facility  owner/ 
operator  to  tailor  the  RFI  toward 
collection  of  information  necessary  to 
support  development  of  appropriate 
physical  controls.  In  other  cases,  a 
facility  may  have  relatively  limited  soil 
contamination  or  old  solid  waste 
management  imits  which  the  facility 
ovmer/operator  desires  to  remove  all 
contaminated  material  for  treatment  and 
disposal  off-site.  In  these  cases,  the  RFI 
might  be  focused  on  removal  options 
and  analysis  of  other  alternatives  would 
not  be  necessary.  Other  benefits 
associated  with  combination  of  the  RFI 
and  CMS  can  include  cost  savings 
associated  with  consolidation  of  reports 
and  other  documents,  and  time  savings 
associated  with  concurrent  rather  than 
sequential  analysis.  The  1990  proposal 
and  the  1990  RCRA  Corrective  Action 
Plan  discuss  other  situations  where  the 
CMS  could  be  combined  with  site 
characterization,  including: 


(1)  "Low  risk"  facilities.  Theae  an 
facilities  where  environmental  problems 
are  relatively  small  and  where  releases 
present  minimal  exposuTO  coDoems. 
Such  facilities  might  have  limited  on- 
site  soil  contaminaticHi; 

(2)  Fadhties  where  removal  remedies 
have  been  proposed  by  the  owner/ 
operator.  For  example,  at  a  facility 
where  there  is  contaminated  soil  and 
the  ownw/operator  proposes  to  excavate 
all  the  contaminated  soil  for  subsequent 
off-site  recycling,  treatment  or  disposal; 

(3)  Fadhties  with  stni^tforward 
remedial  solutions  or  where 
presimiptive  remedies,  as  discussed  in 
Section  ILF.6.C  of  today's  Notice,  can  be 
appUed.  These  are  £adiities  where 
standard  engineering  solutions,  which 
have  proven  efiective  in  similar 
situations,  may  be  appropriately 
applied; 

(4)  Facilities  where  few  remedial 
options  are  available.  This  indudes 
situations  where  there  are  few 
practicable  remedial  solutions;  and. 

(5)  Fadhties  where  the  remedy  is 
phased. 

b.  Formal  Evaluation  Ntjt  Always 
Necessary.  At  some  facilities  the  CMS 
does  not  have  to  be  submitted  to  an 
overseeing  agency  for  review  and 
approval  in  favor  of  a  performance- 
based  approach.  In  these  scenarios,  the 
overseeing  agency  (e.g.,  EPA  or  a  state) 
might  oversee  the  fadhty  investigation 
to  ensure  that  all  releases  and  potential 
releases  from  the  fadlity  are  adequately 
identified  and  charaderized  and  that 
adequate  remedial  goals  are  developed 
for  the  fadhty.  After  the  remedial  goals 
undergo  pubUc  review  and  comment 
and  are  approved  by  the  overseeing 
agency,  the  fadhty  owmer/ operator 
would  design  and  implement  a  remedy 
suffident  to  meet  the  remedial  goals 
without  dired  agency  oversight. 

For  example,  tne  remedial 
investigation  at  a  fadUty  may  reveal 
widespread  groimdwater  contamination 
caused  by  a  release  from  an  old  surface 
impoun<hnent.  The  remedial  goals  for 
the  facility  might  be  to  control  the 
source  contaminating  the  groundwater, 
contain  the  groimdwater  plume,  and 
restore  groundwater  quaUty  to  spedfied 
cleanup  levels.  Media  cleanup  levels 
would  be  included  in  the  remedial  goal 
and  the  fadUty  owner/operator  would 
be  required  to  conduct  remedial 
activities  in  a  maimer  which  involves 
the  affected  pubhc  in  a  meaningful  and 
timely  way.  The  fadlity  owner/operator 
would  then  design  and  implement  a 
remedy  (and  a  pubUc  participation 
plan).  In  this  example,  while  the  fadhty 
owner/operator  might  analyze  a  number 
of  alternatives,  the  overseeing  agency 
would  not  ordinarily  second-guess  the 
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remedial  choice  (since  the  agency  had 
been  involved  in  developing  the 
performance  standards).  Instead,  the 
overseeing  agency  would  monitor 
compliance  with  the  remedial  goals.  If 
the  remedial  goals  or  milestones  were 
not  met  in  the  required  performance 
period,  additional  remediation  measures 
would  likely  be  required.  EPA  favors 
performance-based  approaches  provided 
that  the  remedial  goals  for  the  facility 
are  clear,  the  oversight  during  remedy 
implementation  is  appropriate  to  the 
complexity  of  the  faciUty-specific 
circumstances,  and  the  public  is 
substantively  involved.  Many  states,  in 
particular  the  State  of  Georgia,  attribute 
the  success  of  their  corrective  action 
programs,  in  part,  to  eliminating  Agency 
review  and  approval  of  the  CMS  as  a 
step  in  the  corrective  action  process  in 
favor  of  a  performance-based  approach. 

c.  Facility  Owner/Operator  Should 
Recommend  a  Preferred  Remedy.  EPA 
emphasizes  that  it  expects  facility 
owners/operators  to  develop  and 
recommend  remedies  or  remedy 
performance  standards  (if  a 
performance-based  model  is  being 
used),  including  proposed  media 
cleanup  levels,  points  of  compliance 
and  compliance  time  frames,  that 
address  the  proposed  threshold  criteria 
and  present  axi  advantageous 
combination  of  the  proposed  balancing 
criteria.  Ehiring  remedy  selection.  EPA 
will  consider  the  facility  owner/ 
operator's  preferred  remedial 
alternative,  other  remedial  alternatives 
and  public  comment.  Although  it  is  the 
responsibility  of  the  facility  owner/ 
operator  to  develop  and  recommend  a 
preferred  remedial  alternative  or  remedy 
performance  standard,  the  Agency  can 
reject  any  alternative  and  require  further 
analysis  or  prescribe  a  different 
remedial  alternative  or  remedy 
performance  standard. 

5.  Remedy  Selection 

Remedies  should  be  protective  of 
human  health  and  the  environment,  and 
maintain  protection  over  time.  In 
meeting  this  remedial  goal,  EPA  has 
learned  that  certain  combinations  of 
facility-specific  circumstances  are  often 
addressed  by  similar  approaches.  Based 
on  this  experience,  the  Agency  has 
developed  certain  expectations  for 
remedies.  Remedy  expectations  are  not 
binding  requirements;  rather,  they 
reflect  collective  experience  and  guide 
development  of  remedial  alternatives. 
For  example,  the  fact  that  remedies  for 
highly  mobile  contaminants  often 
involve  some  form  of  treatment  does  not 
preclude  a  non-treatment  option: 
however,  expectations  developed  from 
past  experience  can  focus  program 


implementors  and  facility  owners/ 
operators  on  the  more  generally 
acceptable  remedial  options.  In  effect, 
the  remedial  expectations  allow 
program  implementors  and  facility 
owners/operators  to  profit  from  prior 
EPA  experience  and  focus  resources  on 
the  most  plausible  remedial  alternatives. 
Many  of  these  expectations  were  first 
articulated  in  the  discussion  of  remedy 
selection  at  CERCLA  sites  in  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP)  (40 
CFR  430(a)(1)).  The  remedial 
expectations  discussed  below  express 
EPA's  experiences  to  date  given  our 
current  remedial  goals  and  remedy 
selection  strategies;  however,  the 
Agency  recognizes  that  issues  associated 
with  remedial  goals  and  strategies  are 
currently  the  subject  of  considerable 
public  debate,  i.e..  in  Congressional 
discussions  of  Superfund 
reauthorization.  Since  EPA  is 
committed  to  consistency  of  results 
between  the  RCRA  corrective  action  and 
Superfund  remedial  programs,  any 
revisions  to  the  CERCLA  remedial 
expectations  or  the  CERCLA  remedy 
selection  process  will  Ukely  be 
incorporated  into  RCRA  corrective 
action.  Currently,  EPA  has  the  following 
remedial  expectations: 

(a)  EPA  expects  to  use  treatment  to 
address  the  principal  threats  posed  by  a 
site  whenever  practicable  and  cost- 
effective.'  Contamination  that 
represents  principal  threats  for  which 
treatment  is  most  likely  to  be 
appropriate  includes  contamination  that 
is  highly  toxic,  highly  mobile,  or  cannot 
be  reliably  contained,  and  that  would 
present  a  significant  risk  to  human 
health  and  the  environment  should 
exposure  occur. 

fb)  EPA  expects  to  use  engineering 
controls,  such  as  containment,  for 
wastes  and  contaminated  media  which 
can  be  reliably  contained,  pose 
relatively  low  long-term  threats,  or  for 
which  treatment  is  impracticable. 

(c)  EPA  expects  to  use  a  combination 
of  methods  (e.g.,  treatment,  engineering 
and  institutional  controls),  as 
appropriate,  to  achieve  protection  of 
human  health  and  the  environment. 

(d)  EPA  expects  to  use  institutional 
controls  such  as  water  and  land  use 
restrictions  primarily  to  supplement 
engineering  controls  as  appropriate  for 
short-  and  long-term  management  to 
prevent  or  limit  exposure  to  hazardous 
wastes  and  constituents.  EPA  does  not 
expect  that  institutional  controls  will 
often  be  the  sole  remedial  action. 


'The  term  "cost-effective"  does  not  necessarily 
imply  least  costly 


(e)  EPA  expects  to  consider  using 
innovative  technology  when  such 
technology  offers  the  potential  for 
comparable  or  superior  treatment 
performance  or  implementability.  less 
adverse  impact,  or  lower  costs  for 
acceptable  levels  of  performtmce  when 
compared  to  more  conventional 
technologies. 

(f)  EPA  expects  to  return  usable 
groundwaters  to  their  maximum 
beneficial  uses  wherever  practicable, 
within  a  time  frame  that  is  reasonable 
given  the  particular  circiunstances  of 
the  site.  When  restoration  of 
groundwater  is  not  practicable.  EPA 
expects  to  prevent  or  minimize  further 
migration  of  the  plume,  prevent 
exposiue  to  the  contaminated 
groundwater  and  evaluate  further  risk 
reduction.  EPA  also  expects  to  control 
or  eliminate  surface  and  subsurface 
soiures  of  groundwater  contamination. 

(g)  EPA  expects  to  remediate 
contaminated  soils  as  necessary  to 
prevent  or  limit  direct  exposure  of 
human  and  environmental  receptors 
and  prevent  the  transfer  of  unacceptable 
concentrations  of  contaminants  (e.g.,  via 
leaching,  runoff  or  air  borne  emissions) 
from  soils,  including  subsurface  soils,  to 
other  media. 

In  addition  to  experiences  recorded  in 
the  remedial  expectations.  EPA 
routinely  encoimters  a  number  of  issues 
associated  with  remedy  selection,  as 
discussed  below. 

a.  Balancing  Treatment  and  Exposure 
Control.  Risk  is  a  function  of  toxicity 
and  exposiu^;  therefore,  risk  reduction 
can  be  accomplished  by  reducing 
toxicity  (e.g..  through  treatment  to 
reduce  toxicity,  mobility  or  volume) 
and/or  preventing  exposure  (e.g.. 
through  engineering  and  institutional 
controls).  Program  implementors  and 
facility  owners/operators  often  struggle 
to  find  an  appropriate  balance  between 
these  approaches. 

While  preventing  exposure  may 
appear  to  be  the  most  direct  near-term 
means  of  reducing  risk,  permanent 
reduction  of  the  toxicity,  mobility  and/ 
or  voliune  of  contaminated  material 
might  be  the  most  cost-effective  means 
of  reducing  risk  over  time.  For  example, 
at  a  facility  where  the  remedy  relies,  in 
part,  on  engineering  controls  to  prevent 
exposure  there  could  be:  associated 
operation  and  maintenance  costs;  the 
need  to  maintain  the  RCRA  facility 
permit  for  the  life  of  the  remedy: 
increased  Agency  involvement  to 
monitor  the  continued  effectiveness  of 
the  remedy;  and,  need  for  institutional 
controls.  When  treatment  to  reduce 
toxicity,  mobility  or  volume  is  chosen, 
EPA  does  not  necessarily  expect  the 
remedy  to  involve  treatment  alone.  For 


example,  highly  toxic  contaminated 
material  could  be  treated  so  that  the 
concentrations  of  hazardous 
constituents,  while  still  above  media 
cleanup  levels,  would  support  a  reliable 
containment  remedy. 

The  exact  balance  between  reduction 
in  toxicity.  mobiUty  or  voliune  and 
exposure  control  will  best  be 
established  on  a  case-by-case  basis  in 
consideration  of  site-specific  conditions; 
however,  all  things  being  equal, 
permanent  reductions  in  toxicity, 
mobility  or  volume  are  preferred  to 
exposure  control  because  it  is  protective 
of  human  health  and  the  environment  in 
the  long-term  and  removes  the  risks 
associated  with  the  potential  failure  of 
engineering  or  institutional  controls. 
Program  implementors  and  facility 
owners/operators  are  cautioned  against 
too  great  a  reliance  on  exposure  control 
remedies  when  alternatives  which 
include  permanent  reduction  in 
toxicity,  mobility  or  volume  are 
available,  affordable  and  practical. 
Additional  information  on  the  balance 
between  toxicity  reduction  and 
exposure  control  is  available  in  "A 
Guide  to  Principal  Threat  and  Low 
Level  Threat  Wastes,"  Superfund 
Publication  9380.3-06FS,  November 
1991,  which  is  available  in  the  docket 
for  today's  Notice. 

b.  Remedy  Selection  Criteria.  The 
1990  proposal,  like  the  Superfund  NCP. 
established  a  two-phased  evaluation  for 
remedy  selection.  During  the  first  phase, 
potential  remedies  are  screened  to  see  if 
they  meet  "threshold  criteria";  remedies 
which  meet  the  threshold  criteria  are 
then  evaluated  using  various  "balancing 
criteria"  to  identify  the  remedy  that 
provides  the  best  relative  combination 
of  attributes.  While  the  CERCLA  remedy 
selection  criteria  are  not  identical  to  the 
RCRA  corrective  action  criteria 
proposed  in  1990,  they  address  the  same 
types  of  considerations  and  should 
generally  result  in  similar  remedies 
when  applied  to  similar  site-specific 
conditions. 

The  1990  proposal  identified  four 
remedy  threshold  criteria  and  five 
balancing  criteria.  The  four  threshold 
criteria  proposed  in  1990  were  that  all 
remedies  must:  (1)  be  protective  of 
human  health  and  the  environment;  (2) 
attain  media  cleanup  standards;  (3) 
control  the  source{s)  of  releases  so  as  to 
reduce  or  eliminate,  to  the  extent 
practicable,  further  releases  of 
hazardous  waste  (including  hazardous 
constituents)  that  might  pose  threats  to 
human  healdi  and  the  environment;  and 
(4)  comply  with  applicable  standards  for 
waste  management.  EPA  believes  these 
threshold  criteria  remain  appropriate  as 


general  goals  for  cleanup  and  screening 
tools  for  potential  remedies. 

There  nas  been  some  confusion 
regarding  the  proposed  threshold 
criterion  that  remedies  attain  media 
cleanup  standards.  Attaining  media 
cleanup  standards  does  not  necessarily 
entail  removal  or  treatment  of  all 
contaminated  material  above  specific 
constituent  concentrations.  Depending 
on  the  site-specific  circumstances, 
remedies  may  attain  media  cleanup 
standards  through  various  combinations 
of  removal,  treatment,  engineering  and 
institutional  controls.  For  example,  in 
situations  where  waste  is  left  in  place  in 
an  engineered  landfill  or  under  a  cap. 
media  cleanup  standards  would  be 
attained,  in  part,  through  long-term 
engmeering  and  institutional  controls. 

The  1990  proposal  identified  five 
balancing  criteria  for  choosing  among 
remedies  that  meet  the  threshold 
criteria.  The  five  balancing  criteria 
proposed  in  1990  were:  (1)  Long-term 
reliability  and  effectiveness;  (2) 
reduction  of  toxicity,  mobility  or 
volume  of  wastes;  (3)  short-term 
effectiveness;  (4)  implementability;  and 
(5)  cost.  The  balancing  criteria  were  not 
ranked  in  terms  of  relative  importance. 
As  discussed  in  the  1990  proposal,  any 
one  of  the  balancing  criteria  might  prove 
to  be  the  most  important  at  a  particular 
site.  For  example,  a  remedy  at  a  certain 
site  might  be  protective  in  the  short 
term  but  not  necessarily  reliable  in  the 
long  term  (e.g..  capping  of  a  highly 
contaminated  area).  In  this  case,  the 
need  for  long  term  reliability  and  the 
potential  for  long-term  operation  and 
maintenance  costs  would  tend  to  point 
toward  a  remedy  which  presented  a 
more  advantageous  combination  of  the 
balancing  criteria  (e.g.,  removal  or 
treatment  of  hot  spots,  capping  residual 
contamination,  and  implementing  an 
institutional  control). 

The  proposed  balancing  criterion  of 
cost  has  caused  some  confusion.  Cost 
can  and  should  be  considered  when 
choosing  among  remedies  which  meet 
the  threshold  criteria.  As  discussed  in 
the  1990  proposal,  EPA  beUeves  that 
many  potential  remedies  will  meet  all 
the  threshold  criteria.  In  that  situation, 
cost  becomes  an  important 
consideration  in  choosing  the  remedy 
which  most  appropriately  addresses  the 
cirounstances  at  the  faciUty  and 
provides  the  most  efficient  use  of 
Agency  and  facihty  owner/ operator 
resources.  For  cost  comparisons 
between  alternatives  to  be  accurate,  they 
should  include  capital  and  operation 
and  maintenance  costs  for  the 
anticipated  Ufe  of  the  remedy. 

Pending  resolution  of  the  1990 
proposal,  program  implementors  and 


facihty  owners/op>erators  should  use  the 
threshold  and  balancing  criteria 
proposed  in  1990  as  guidance  when 
selecting  facility-specific  remedies; 
however,  as  discussed  in  Section  V  of 
today's  Notice,  EPA  is  also  considering 
and  requesting  comment  on  a  number  of 
alternatives  for  corrective  action  remedy 
selection,  including  focusing  on  remedy 
performance  standards.  These 
alternatives  are  based,  in  part,  on 
innovative  approaches  already  used  in 
some  states  and  EPA  Regions 

c.  Media  Cleanup  Standards.  The 
term  "media  cleanup  standards" 
typically  refers  to  broad  cleanup 
objectives;  it  often  includes  the  more 
specific  concepts  of  "media  cleanup 
levels,"  "points  of  compUance."  and 
"compliance  time  frames."  The  more 
specific  term,  "media  cleanup  levels" 
typically  refers  to  site-  and  media- 
specific  concentrations  of  hazardous 
constituents,  developed  as  part  of  the 
overall  cleanup  standards  for  a  facility. 
Media  cleanup  standards  (and  levels) 
should  reflect  the  potential  risks  of  the 
facility  and  media  in  question  by 
considering  the  toxicity  of  the 
constituents  of  concern,  exposure 
pathways,  and  fate  and  transport 

characteristics.  

Consistent  with  the  CERCL-^  program, 
in  the  RCRA  corrective  action  program 
EPA  intends  to  clean  up  sites  in  a 
manner  consistent  with  available, 
protective,  risk-based  media  cleanup 
standards  (e.g.,  MCLs  and  state  cleanup 
standards)  or.  when  such  standards  do 
not  exist,  to  clean  up  to  protective 
media  cleanup  standards  developed  for 
the  site  in  question  (e.g..  through  a  site- 
sp>ecific  risk  assessment).  Both 
approaches  require  a  site-specific  risk- 
based  decision.  When  available  media 
cleanup  standards  are  used  (e.g..  MCLs, 
state  cleanup  standards),  the 
assiunptions  used  to  develop  the 
standardized  cleanup  values  should  be 
consistent  with  the  site-specific 
conditions  at  the  facility  in  question. 

As  discussed  in  the  NiCP  and  the  1990 
proposal,  EPA's  risk  reduction  goal  is  to 
reduce  the  threat  from  carcinogenic 
contaminants  such  that,  for  any 
medium,  the  excess  risk  of  cancer  to  an 
individual  exposed  over  a  lifetime 
generally  falls  within  a  range  from  10"*. 
in  other  words,  an  exposed  individual 
will  have  an  estimated  upperbound 
excess  probabiUty  ofdeveloping  cancer 
of  one  in  one-million,  to  10-*,  or  an 
exposed  individual  will  have  an 
estimated  upperbound  excess 
probabihty  of  developing  cancer  of  one 
in  ten-thousand.  For  non-carcinogens, 
the  hazard  index  should  generally  not 
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exceed  one  (1).*  Available  risk-based 
media  cleanup  standards  are  considered 
protective  if  they  achieve  a  level  of  risk 
which  falls  within  the  10-^  to  !(>-♦  risk 
range. ' 

H*A's  preference,  all  things  being 
equal,  is  to  select  remedies  that  are  at 
the  more  protective  end  of  the  risk 
range.  Therefore,  program  implementors 
and  facility  owners/operators  should 
generally  use  ICh*  as  a  point  of 
departure  when  developing  site-specific 
media  cleanup  standards.  Use  of  10-*  as 
a  point  of  departure  does  not  establish 
a  strict  presumption  that  all  final 
cleanups  will  necessarily  attain  that 
level  of  risk  reduction.  Given  the 
diversity  of  the  corrective  action 
universe  and  the  emphasis  on 
consideration  of  site-specific  conditions 
such  as  exposure,  uncertainty,  or 
technical  limitations,  the  Agency 
expects  that  other  risk  reduction  goals 
may  be  appropriate  at  many  corrective 
action  facilities.  As  discussed  in  the 
1990  proposal,  EPA  endorses  "*  *  'an 
approach  (to  remedy  selection]  that 
allows  a  pragmatic  and  Qexible 
evaluation  of  potential  remedies  at  a 
facility  while  still  protecting  human 
health  and  the  environment.  This 
approach  emphasizes  the  overall  goal  of 
10  "  *  as  the  point  of  departure,  while 
allowing  site  or  remedy-specific  factors, 
including  reasonable  foreseeable  future 
uses,  to  enter  into  the  evaluation  of 
what  is  appropriate  at  a  given  site." 
(See,  55  FR  30826.) 

d.  Points  of  Compliance.  As  proposed 
in  1990,  the  point  of  compliance  (POC) 
is  the  location  or  locations  at  which 
media  cleanup  levels  are  achieved.  In 
the  absence  of  final  corrective  action 
regulations  specifically  addressing 
points  of  compliance,  program 
implementors  and  facility  owners/ 
operators  develop  POCs  on  a  site- 
specific  basis.  For  air  releases,  program 
implementors  and  facility  owners/ 
operators  have  generally  used  the 
location  of  the  person  most  exposed,  or 
other  specified  point(s)  of  exposure 
closer  to  the  source  of  the  release.  For 
surface  water,  program  implementors 
and  facility  owners/operators  have 
routinely  established  the  POC  at  the 
point  at  which  releases  could  enter  the 
surface  water  body:  if  sediments  are 
affected  by  releases  to  surface  water,  a 
sediment  POC  is  also  established  Points 
of  compliance  for  sffils  are  generally 


*The  hazard  index  is  a  measurement  of  non- 
carcinogenic  risks.  It  is  calculated  by  summing  two 
or  more  hazard  quotients  for  multiple  substances 
and/or  multiple  exposure  pathways.  A  hazard 
quotient  is  the  ratio  of  a  single  substance  exposure 
level  over  a  specified  time  period  to  a  reference 
dose  for  that  substance  derived  from  a  similar 
exposure  period. 


selected  to  ensure  protection  of  human 
and  environmental  receptors  against 
direct  exposure  and  to  take  into  account 
protection  of  other  media  from  cross- 
media  transfer  (e.g.,  via  leaching,  runoff 
or  airborne  emissions)  of  contaminants. 
For  groundwater,  program 
implementors  and  facility  owners/ 
operators  generally  set  the  POC 
throughout  the  area  of  contaminated 
groundwater  or,  when  waste  is  left  in 
place,  at  and  beyond  the  boundary  of 
the  waste  management  area 
encompassing  the  original  soiut:e(s)  of 
groundwater  contamination.  This 
approach  to  the  groundwater  POC  is 
generally  referred  to  as  the  "throughout 
the  plume/unit  boundary  POC."  This 
approach  is  consistent  with  the 
groundwater  POC  described  in  the 
preamble  to  the  Superfund  program's 
National  Oil  and  Hazardous  Waste 
Contingency  Plan  (NCP.  pages  8713  and 
8753,  Federal  Register  March  8, 1990). 
EPA  recommends  consideration  of  the 
following  factors  when  developing  a 
site-specific  groundwater  POC: 
proximity  of  sources  of  contamination; 
technical  practicability  of  groundwater 
remediation;  vulnerability  of  the 
groundwater  and  its  possible  uses;  and, 
exposure  and  Ukelihood  of  exposure 
and  similar  considerations. 

In  1990,  EPA  proposed  specific  POCs 
for  groundwater,  air,  surface  water,  and 
soil.  These  proposals,  especially  the 
proposed  POC  for  groundwater, 
generated  a  substantial  number  of 
comments.  Developing  site-specific 
points  of  compUance  generally 
continues  to  be  an  area  of  discussion 
and  debate.  In  Section  V.E.2  of  today's 
Notice,  EPA  requests  additional 
comment  regarding  POCs  for  corrective 
action. 

e.  Compliance  Time  Frame.  The 
compliance  time  frame  is  the  time 
period  and  schedule  according  to  which 
corrective  actions  are  implemented.  In 
the  1990  proposal,  EPA  expressed  a 
preference  for  the  expeditious 
stabilization  of  releases,  followed  by 
timely  completion  of  corrective  actions 
and  full  restoration  of  contaminated 
media;  however,  a  number  of  factors 
may  infiuence  the  time  fi^me  within 
which  media  cleanup  standards  are 
attained,  including:  the  extent  and 
nature  of  contamination  at  the  faciUty; 
risks  to  human  health  and  the 
environment  before  and  during  remedy 
implementation;  practical  capabilities  of 
remedial  technologies;  the  availability 
of  treatment  or  disposal  options;  and, 
the  desirability  of  utilizing  emerging 
technologies. 

Remedy  implementation  schedules 
developed  at  the  time  of  remedy 
selection  should,  to  the  extent  possible. 


specify  the  compliance  time  frame; 
however  EPA  recognizes  that 
uncertainties  associated  with 
remediation  may  make  it  impossible  to 
specify  when  a  remedy  must  be 
completed.  For  example,  due  to 
complexities  associated  with 
contaminant  occurrence  in  the 
subsurface  and  with  groundwater 
remediation  in  general,  the  time  needed 
to  remediate  groundwater  at  some  sites 
cannot  be  accurately  predicted.  In  these 
circiunstances.  the  Agency  recommends 
the  use  of  performance  measures  or 
milestones  monitored  over  time  to  track 
progress  toward  attaining  remedial 
goals.  These  performance  measures 
should  be  specified  in  the  remedy 
implementation  plans  or  performance 
standards.  In  cases  where  it  is  not 
practical  to  determine  a  precise 
compliance  time  fi'ame,  estimated 
compliance  time  frames  may  be  used  to 
help  evaluate  remedial  alternatives  and 
the  technical  practicability  of  site- 
specific  remedial  goals. 

EPA  emphasizes  that,  at  many  sites, 
the  primary  focus  should  be  on  near- 
term  stabilization  of  releases.  At  these 
sites,  it  may  be  appropriate  to  focus  the 
compUance  time  frame  and  corrective 
measures  implementation  schedule  on 
the  stabilization  action;  the  remaining 
compliance  time  frame  and  corrective 
measures  implementation  schedule  (if 
any  are  necessary)  could  then  be 
developed  during  selection  of  the 
facihty-wide  remedy. 

/.  Site-Specific  Risk  Assessments. 
EPA's  strategy  for  corrective  action 
implementation  incorporates  risk-based 
decision-making  throughout  the 
corrective  action  process.  At  some  sites, 
risk-based  decisions  can  be  made  using 
standardized  risk  considerations,  such 
as  standardized  exposure  assumptions. 
At  other  sites,  a  site-specific  risk 
assessment  will  be  desirable.  When  a 
site-specific  risk  assessment  is  needed, 
EPA.  in  some  cases,  has  directed  the 
facility  owner/operator  to  perform  the 
risk  assessment;  in  other  cases  EPA  has 
chosen  to  do  the  risk  assessment  itself 
based  on  data  submitted  by  the  owner/ 
operator.  Site-specific  risk  assessments 
conducted  at  RCRA  facilities  may  be 
based  on  CERCLA's  extensive  guidance 
in  this  area  (e.g..  "Risk  Assessment 
Guidance  for  Superfund,"  Volumes  I 
and  II,  Interim  final  EPA/540/1-89/001 
and  002,  December  1989  and  March 
1989).  Additional  information  on  the 
Agency's  approach  to  risk-based 
decision-making  is  available  in  the 
Agency's  recent  memoranduim  on  risk 
characterization.  (See.  3/21/95 
memorandum  from  Carol  Browner, 
"EPA  Risk  Characterization  Program"  in 
the  docket  for  today's  Notice.)  The 


Administrator  stated.  "*  *  *  we  must 
improve  the  way  in  which  we 
characterize  and  communicate 
environmental  (human  health  and 
ecologic)  risk."  The  key  values 
conveyed  in  the  1995  Risk 
Characterization  guidance  are:  (1) 
"transparency"  in  the  decision  making 
process  {i.e..  full  and  open  discussion  of 
supporting  analyses,  uncertainties, 
assumptions,  etc.);  (2)  "clarity"  in 
communication  within  the  Agency  and 
the  public  regarding  environmental  risk 
and  the  uncertainties  associated  with 
our  assessments;  (3)  consistency;  and  (4) 
reasonableness  in  our  use  of 
scientifically  defensible  risk 
assessments.  It  is  EPA's  poUcy  to 
incorporate  these  values  in  all  risk- 
based  considerations,  including  site- 
specific  risk  assessments  at  corrective 
action  facilities. 

g.  Ecological  Risk.  Corrective  action 
remedies  must  protect  both  himian 
health  and  the  environment.  Some  form 
or  ecological  assessment  will  generally 
be  necessary  at  all  correcti\fe  action 
facilities;  at  some  corrective  action 
facilities,  a  formal  ecological  risk 
assessment  will  be  necessary.  When  an 
ecological  risk  assessment  is  needed, 
EPA.  in  some  cases,  has  directed  the 
facility  owner/operator  to  perform  the 
risk  assessment;  in  other  cases  EPA  has 
chosen  to  do  the  risk  assessment  itself 
based  on  data  submitted  by  the  owner/ 
operator.  The  use  of  ecological  risk 
assessment  is  an  important  component 
of  the  corrective  action  program.  Often, 
environmental  receptors  are  sensitive  to 
contamination  at  lower  concentrations 
than  hiunans  are.  and  the  exposure  is 
usually  longer  and  more  intense.  In 
order  to  fulfill  EPA's  mandate,  the 
program  must  be  implemented  in  a 
manner  that  is  protective  of  both  human 
health  and  the  environment.  This 
includes  the  selection  of  media  cleanup 
standards  and  the  implementation  of 
remedial  activities  that  are  protective  or 
ecologic  receptors.  In  the  process  of 
selecting  stabilization  measures  or 
implementing  final  remedies,  program 
implementors  and  facility  owner/ 
operators  should  be  aware  of  how 
different  remedial  activities  may  affect 
ecological  systems,  especially  sensitive 
populations,  either  on  or  adjacent  to  the 
facility. 

Ecological  risk  assessment  may  be 
even  more  important  when  non- 
residential land  use  assumptions  are 
used.  Action  or  cleanup  levels  based  on 
human  health  exposiu*  scenarios  or 
land  use  assumptions  might  not  be 
protective  of  ecological  receptors; 
therefore,  consideration  of  the 
ecological  exposure  pathway  may,  in 


certain  settings,  be  the  driving  factor  in 
selection  of  action  or  cleanup  levels. 

CERCLA's  National  Contingency  Plan 
(55  FR  8666.  March  8, 1990)  designates 
certain  key  Federal  agencies,  state 
^encies  and  Indian  tribes  as  natural 
resource  trustees.  Section  300.600  of  the 
NCP  indicates  that  trustees  act  on  behalf 
of  the  public  in  regards  to  protection  of 
natural  resoiux»s.  Under  uEkCLA. 
trustees  should  be  notified  when 
contamination  threatens  natural 
resources.  As  a  matter  of  policy,  EPA 
recommends  that  trustees  also  be 
notified  when  RCRA  corrective  action 
identifies  a  release  that  threatens  natural 
resources.  In  addition,  trustee  agencies 
have  a  great  deal  of  experience  in  their 
respective  areas  and  can  be  used  as  a 
valuable  resource  when  conducting 
ecological  assessments. 

h.  Determinations  of  Technical 
Impracticability.  Remediation  of 
contaminated  media  to  a  desired  media 
cleanup  standard  can.  in  certain 
situations,  be  technically  impracticable. 
Congress  formally  recognized  technical 
impracticability  (TI)  in  the  CERCLA 
statute  and  EPA  incorporated  the 
concept  in  the  National  Contingency 
Plan  and  the  1990  Subpart  S  proposal 
(proposed  40  CFR  264.525(d)  and 

264.531). 

Technical  impracticability  decisions 
may  be  made  for  any  mediiun;  however, 
contaminated  groimdwater  has  received 
in  the  most  Tl-related  attention.  The 
single  greatest  cause  for  technical 
impracticability  determinations  during 
groundwater  restoration  has  been  the 
presence  of  dense  non-aqueous  phase 
liquids  (DNAPLs).'  The  Superfund 
program  estimates  that  DNAPLs  are 
likely  present  at  approximately  60 
percent  of  NPL  sites.  While  EPA  has  not 
conducted  an  overall  assessment  of  the 
presence  of  DNAPLs  at  RCRA  facilities, 
it  believes  the  percentage  of  DNAPLs  at 
high  priority  corrective  action  facilities 
is  likely  comparable  to  the  Superfund 
estimate  for  NPL  sites.  To  provide  a 
framework  for  addressing  technical 
impracticability,  the  Agency  issued 
""Guidance  for  Evaluating  the  Technical 
Impracticability  for  Ground-Water 
Restoration"  (EPA/540-R-93-080).  EPA 
encourages  program  implementors  and 
facility  owner/operators  to  refer  to  this 
guidance  for  a  more  detailed  description 
of  technical  impracticabiUty  and  a 


'  Liquid  conlaminants  that  do  not  readily  dissolve 
in  water  are  known  as  non-aqueous  phase  liquids 
(NAPLs).  NAPLs  are  divided  into  two  classes;  light 
NAPLS  (LNAPLa),  such  as  gasoline,  are  less  dense 
than  water;  dense  NAPLs  (DNAPU).  such  as  the 
common  solvent  trichloroelhylene.  are  more  dense 
than  water.  NAPLs  in  the  subsurtace  can  cause 
long-term  groundwater  contamination,  can  be 
difficult  to  locate  and.  in  many  circumstances, 
technically  impracticable  to  remove. 


discussion  of  related  issues,  including: 
a  description  of  DNAPLs  and  why  they 
are  difficult  to  remediate;  factors  to 
consider  when  making  a  technical 
impracticabiUty  determination;  and. 
appropriate  and  practicable  remedial 
options  in  situations  where  complete 
restoration  is  technically  impracticable. 
"The  possibility  that  certain  remedies 
may  be  technically  impracticable  should 
be  considered  throughout  the 
remediation  process — from  the  early 
stages  of  developing  a  conceptual  site 
model  through  all  stages  remedy 
implementation.  When  possible, 
determinations  of  technical 
impracticabiUty  should  be  made  early  in 
the  remediation  process  and  included  in 
RCRA  corrective  action  remedial 
decision  documents  (permits  and 
orders).  In  some  cases,  program 
implementors  and  facility  owner/ 
operators  might  not  have  enough 
information  to  justify  a  determination  of 
technical  impracticabiUty  at  the  time  of 
the  site  characterization  or,  even,  when 
the  remedy  is  selected.  At  the  same 
time,  there  may  be  strong  indications 
that  restoration  of  a  particular  meditun 
will  be  difficult  and  may  prove 
technically  impracticable  (e.g., 
compUcated  groundwater  remedies).  In 
such  situations,  program  implementors 
and  faciUty  owner/operators  may 
choose  not  to  estabUsh  a  fijfed  media 
cleanup  level,  point  of  compliance  or 
compUance  time-frame,  since  achieving 
full  restoration  may  prove  technically 
impracticable.  Instead,  the  remedy 
might  proceed  using  interim  goals  and 
performance  measures  which  could  be 
revisited  as  more  information  became 
available.  To  avoid  creating 
imreaUstically  high  remedial 
expectations  in  these  situations,  the 
corrective  action  permit  or  order  should 
discuss  the  possibiUty  that  full 
restoration  of  a  particular  medium  may 
prove  technicaUy  impracticable. 

By  recognizing  technical 
impracticability.  EPA  is  not  in  any  way 
scaling  back  the  general  goal  of 
retvmiing  contaminated  groundwater  to 
beneficial  uses.  Where  technical 
impracticabiUty  is  determined,  the 
Agency  would  expect  to  require  an 
alternative  remedial  strategy  that  is:  (1) 
technically  practicable;  (2)  consistent 
with  the  overall  objectives  of  the 
remedy;  and  (3)  controls  the  source{s)  of 
contamination,  and  human  and 
environmental  exposures.  A 
determination  of  TI  does  not  release  a 
faciUty  owner/operator  from  corrective 
action  obUgations. 

i.  Natural  Attenuation.  EPA's  three 
major  remedial  programs  (i.e.. 
Superfund,  RCRA  Corrective  Action 
Program,  and  the  Undergroimd  Storage 
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Tank  Program)  recognize  that  natural 
attenuation,  in  certain  circumstances, 
can  be  an  acceptable  component  of 
remedial  actions  for  contaminated 
groundwater.  As  discussed  in  the  NCP, 
a  natiual  attenuation  remedy  uses 
natural  processes  such  as 
biodegradation,  dispersion,  dilution, 
and/or  adsorption  to  achieve  remedial 
goals.  (See.  55  FR  8734,  March  8, 1990.) 
Natiu-al  attenuation  remedies  are  not 
"no  action"  remedies.  Natural 
attenuation  should  be  evaluated,  where 
it  might  be  applicable,  along  with  and 
in  a  manner  similar  to  other  potential 
remedial  approaches.  In  some  cases, 
natiu-al  attenuation  might  be  only  one 
aspect  of  an  overall  approach  to 
achieving  remedial  goals.  As  in  any 
other  remedial  approach,  a  proposed 
remedy  involving  natural  attenuation 
will  have  to  be  protective  of  human 
health  and  the  enviromnent  and  satisfy 
remedy  selection  criteria.  Program 
implementors  and  facility  owner/ 
operators  should  provide  a  complete 
description  of  natural  attenuation 
remedies  and  emphasize  that,  by 
approving  a  natiu^l  attenuation  remedy, 
an  overseeing  agency  is  not  allowing  a 
responsible  party  to  avoid  its  remedial 
obligations.  Remedies  involving  natural 
attenuation  should  include:  a  thorough 
site  characterization;  source  control  or 
removal  where  appropriate; 
documentation  or  evidence  of 
attenuation  processes  and  the  ability  of 
these  processes  to  achieve  remedial 
objectives;  an  appropriate  long-term 
monitoring  plan;  and,  in  certain 
circumstances,  a  contingency  plan  for  a 
more  active  remedial  measure  (e.g., 
pumping). 

j.  Land  Use.  As  discussed  in  the  1990 
proposal.  EPA's  policy  is  that  current 
and  reasonable  expected  future  land  use 
and  corresponding  exposure  scenarios 
should  be  considered  in  both  the 
selection  and  timing  of  remedial 
actions.  In  the  1990  proposal,  the 
Agency  stated.  "*   *   "contaminated 
soil  at  an  industrial  site  might  be 
cleaned  up  to  be  sufficiently  protective 
for  industrial  use  but  not  residential 
use,  as  long  as  there  is  reasonable 
certainty  that  the  site  would  remain 
industrial."  (See.  55  FR  30803.) 
Recently.  EPA  issued  additional 
guidance  on  incorporating  reasonable 
future  land  use  assumptions  in  remedial 
decision  making  in  the  guidance 
document  "Land  Use  in  the  CERCLA 
Remedy  Selection  Process"  (OSWER 
Directive  No.  9355.7-04.  May  25,  1995; 
see  Section  II.F.B.a  of  today's  Notice). 

Reasonable  future  land  use 
assumptions  should  be  assessed  when 
developing  remedial  goals  for  any  given 
facility  and  used  to  focus  all  aspects  of 


the  corrective  action  process;  however. 
EPA  cautions  against  automatically 
restricting  assumptions  of  future  land 
use  to  extrapolation  of  the  current  use 
or  relying  only  on  designated  zoning  or 
industrial  use  codes  to  establish  land 
use  assumptions.  A  large  industrial 
facility  could  include  office  areas, 
parking  areas,  a  child  care  area  or  on- 
site  residences.  Highly  industrial  sites 
are  sometimes  located  adjacent  to 
residential  properties.  All  of  these 
factors  should  be  considered  when 
making  land  use  assumptions. 

EPA  recognizes  the  complexities 
associated  with  developing  reasonably 
anticipated  land  use  assumptions  and 
the  need  for  caution  when  basing 
remedial  decisions  on  assumptions  of 
future  use;  however,  the  Agency 
believes  that  non-residential  land  use 
assumptions  are  appropriate  for  many 
corrective  action  facilities.  When 
remedies  based  on  non-residential 
exposure  scenarios  involve  a 
combination  of  treatment  and 
engineering  or  institutional  controls, 
program  implementors  and  facility 
owner/operators  should  use  currently 
available  tools  to  ensure  that  the  remedy 
continues  to  achieve  its  objectives  over 
time  and  the  land  use  assumptions 
remain  valid.  For  example,  many 
implementing  agencies  allow  facility 
owner/operators  to  use  institutional 
controls  to  ensure  that  exposure 
scenarios  at  the  facility  remain 
consistent  with  those  used  at  the  time 
of  remedy  selection. 

EPA  requests  comments  on  these  and 
other  land  use  issues  in  Section  V.E.I  of 
today's  Notice. 

6.  Remedy  Implementation 

Remedy  implementation  typically 
involves  detailed  remedy  design, 
remedy  construction,  remedy  operation 
and  maintenance,  and  remedy 
completion.  In  the  CERCLA  program, 
remedy  implementation  is  known  as 
"remedial  design/remedial  action, 
operation  and  maintenance";  in  the 
corrective  action  program,  it  is  known 
as  "corrective  measures 
implementation"  or  CMI.  As  proposed 
in  1990.  corrective  measures 
implementation  is  generally  conducted 
in  accordance  with  an  approved  CMI 
plan.  Components  of  corrective 
measures  implementation  might 
include:  conceptual  design,  operation 
and  maintenance,  intermediate  design 
plans  and  specifications,  final  design 
plans  and  specifications,  construction 
work  plan,  construction  completion 
report,  corrective  measure  completion 
report,  health  and  safety  plan,  public 
participation  plan  and  progress  reports; 
however,  in  many  cases,  only  a  subset 


of  these  documents  will  be  required  for 
individual  corrective  measures 
implementations. 

EPA  has  foimd  a  number  of  useful 
strategies  for  improving  the  efficiency  of 
corrective  measiu«s  implementation,  as 
discussed  below. 

a.  Performance  Based  Corrective 
^4easu^es  Implementation.  Similar  to 
the  performance-based  approach 
discussed  for  evaluation  of  remedial 
alternatives  in  Section  ni.C.4.b  of 
today's  Notice,  some  states  and  EPA 
regions  have  developed  a  performance- 
based  approach  to  corrective  measures 
implementation.  When  using  a 
performance-based  approach  to 
corrective  measures  implementation, 
the  overseeing  agency  generally  works 
with  the  facility  owner/operator  during 
remedy  selection  to  develop  remedial 
goals  for  the  faciUty.  Following  public 
review  and  comment  and  approval  of  a 
remedy  and  remedial  goals,  die  facility 
owner/operator  Is  tasked  with  designing 
and  implementing  the  chosen  remedy  in 
a  manner  which  would  meet  the 
remedial  goals.  Fot  example,  if  the 
remedy  chosen  for  i  particular  facility 
included  some  form  of  groundwater 
treatment,  an  accompanying  remedial 
goal  might  be  to  achieve  hydrologic 
contaiiunent  of  the  groundwater  plume 
and  continuous  reduction  of  the 
concentrations  of  hazardous 
constituents.  While  the  overseeing 
agency  would  review  and  approve  the 
remedy  and  remedial  goals  and  be 
involved  in  developing  monitoring 
systems  or  other  means  of  measuring 
compliance  with  the  remedial  goals,  it 
would  not  necessarily  be  involved  with 
the  details  of  remedy  design, 
construction  and  implementation. 
Rather,  the  overseeing  agency  would 
monitor  compUance  with  the  remedy 
implementation  milestones  and 
remedial  goals  and  become  involved  in 
the  details  of  remedy  design  and 
implementation  only  if  a  facility  owner/ 
operator  was  having  trouble  meeting  the 
remedial  goals.  A  performance-based 
approach  to  remedy  implementation 
emphasizes  that  the  facility  owner/ 
operator,  not  the  overseeing  agency,  is 
responsible  for  designing  and 
implementing  a  successful  remedy. 

o.  Performance  Monitoring. 
Evaluation  of  the  performance  of  a 
chosen  remedy  is  necessary  to  measure 
progress  toward  remedial  goals  and 
ensure  that  remedial  objectives  are 
achieved.  Program  implementors  and 
facility  owner/operators  have 
recognized  that  appropriately  designed 
performance  monitoring  programs  can 
maximize  efficiency  and  cost- 
effectiveness  and  ensure  protection  of 
potential  human  or  ecologic  receptors. 


Properly  designed  performance 
monitoring  programs  are  especially 
important  for  groimdwater  remediation 
because  the  concentration  and 
distribution  of  contamination  in  the 
subsurface  often  change  with  time. 
Likewise,  the  ability  of  remediation 
systems  to  prevent  migration  of 
contaminated  groundwater  can  be 
influenced  by  natural  and  hiunan 
factors  (e.g.,  seasonal  precipitation  or 
nearby  agricultural  groundwater  usage). 
For  groundwater  remediation  systems, 
performance  monitoring  can  assess 
changes  in  subsurface  conditions  so  that 
the  remedy  can  be  modified  to  ensure 
maximum  efficiency  in  terms  of  both 
the  location  and  pumping  rate  at 
individual  extraction  wells. 

Performance  monitoring  is  also  a 
critical  aspect  of  a  remedial  alternative 
that  relies  on  engineering  controls  (e.g., 
liners,  barrier  walls).  Poorly  designed 
monitoring  programs  for  engineered 
remedies  can  potentially  fail  to  detect 
releases  from  the  "contained"  areas. 

While  EPA  recognizes  the  importance 
of  performance  monitoring,  it  also 
acknowledges  that  long-term  routines  of 
sample  collection  and  analysis  carry 
significant  financial  burdens.  The 
Agency  encourages  program 
implementors  and  facility  owner/ 
operators  to  design  monitoring  programs 
with  effectiveness  and  efficiency  as 
fundamental  considerations.  For 
example,  due  to  subsurface 
heterogeneities,  it  may  be  more  effective 
and  efficient  to  monitor  a  greater 
number  of  discrete  locations  for  a  subset 
of  mobile  contaminants,  than  to  monitor 
fewer  locations  for  an  exhaustive  list  of 
analytical  parameters  and  contaminants. 

Properly  designed  performance 
monitoring  programs  are  integral  to 
remedy  success  and  should  be 
considered  throughout  the  corrective 
action  process,  including  in  remedy 
selection  and  design.  Detailed  guidance 
regarding  performance  monitoring  and 
designing  monitoring  programs  in 
general  is  available  in  "RCRA  Ground- 
Water  Monitoring:  Draft  Technical 
Guidance"  {EPA/530/R-93/001)  and 
"Methods  for  Monitoring  Pump-and- 
Treat  Performance"  (EPA/600/R-94/ 

123). 
c.  Completion  of  Corrective  Measures. 

Documents  specifying  corrective 

measures  implementation  should 

include  methods  to  determine  when 

remedial  goals  have  been  achieved.  For 

example,  statistical  procedures  are  often 

appropriate  for  determining  that 

■    concentrations  of  hazardous 

constituents  measured  in  groundwater 

samples  meet  a  remedial  goal.  Other 

remedies  might  require  that  certain  tests 

be  undertaken  to  determine  that 


engineering  standards  have  been 
achieved.  Decisions  regarding 
completion  of  corrective  measures  may 
be  made  for  the  entire  facility,  for  a 
portion  of  the  facility,  or  for  a  specified 
unit  or  release.  The  public  and  affected 
community  should  be  given  an 
opportunity  to  review  and  comment  on 
all  proposals  to  complete  corrective 
measures. 

In  1990,  EPA  proposed  that  corrective 
measures  be  considered  complete  based 
on  a  three-part  evaluation:  the  corrective 
measure  had  to  have  complied  with  all 
media  cleanup  standards;  all  required 
source  control  actions  would  have  to  be 
completed;  and  all  specified  procedures 
for  removal  and  deconttunination  of 
units,  equipment,  devices  and  structures 
would  have  to  be  complete.  In  addition 
to  certifying  compliance  with  the  three 
criteria,  the  Agency  proposed  that  the 
owner/operator's  certification  be  signed 
by  an  independent  registered 
professional  "skilled  in  the  appropriate 
technical  discipline(s)."  The  Agency 
chose  not  to  propose  that  all 
certifications  be  signed  by  an 
independent  qualified  registered 
professional  engineer  because  it 
believed  that  engineering  certifications 
would  not  be  appropriate  in  all  cases 
(e.g.,  for  a  remedy  largely  addressing 
groundwater,  the  Agency  believed  that 
certification  by  a  hydrogeologist  might 
be  more  appropriate).  In  the  absence  of 
final  regulations  addressing  completion 
of  corrective  measures,  program 
implementors  and  facility  owner/ 
operators  should  use  the  requirements 
for  completion  of  corrective  measures 
proposed  in  1990  as  guidance  when 
developing  site-specific  procedures  for 
completion  of  corrective  measures.  At  a 
minimiun,  the  public  and  affected 
community  should  be  given  notice  and 
an  opportimity  to  comment  before 
corrective  action  implementation  is 
terminated  and  a  facility  is  released 
from  its  RCRA  obhgations. 

D.  Incorporation  of  Corrective  Action  in 
RCRA  Permits 

RCRA  Section  3004(u)  mandates  that 
corrective  action  and  schedules  of 
compliance  be  required  for  facilities 
seeking  a  permit,  when  corrective  action 
cannot  be  completed  prior  to  permit 
issuance.  Approximately  half  the  states 
are  authorized  to  implement  state  RCRA 
corrective  action  programs  in  lieu  of  the 
Federal  program.  In  authorized  states, 
the  state  issues  the  RCRA  permit 
including.the  corrective  action 
component  (using  any  of  the  options 
discussed  above).  In  states  not 
authorized  for  the  corrective  action 
program,  the  state  typically  issues  most 
of  the  RCRA  permit  and  EPA  issues  the 


corrective  action  portion.  Although  any 
given  facility  may  be  issued  a  portion  of 
its  RCRA  permit  by  an  authorized  sUte 
and  a  portion  by  EPA,  this  should  not 
lead  to  the  perception  that  any  given 
facility  has  more  than  one  RCRA  permit. 
Program  implementors  and  facility 
owner/operators  should  remember  that 
any  given  faciUty  has  only  one  RCRA 
permit;  when  joint  permitting  is 
necessary,  EPA  will  coordinate 
permitting  schedules  and  priorities  with 
authorized  states. 

Corrective  action  requirements  and 
schedules  can  be  included  in  RCRA 
permits  in  a  number  of  ways.  In  some 
cases,  the  RCRA  permit  will  contain 
detailed  corrective  action  provisions, 
work  plan  requirements,  and  schedules. 
In  other  cases,  the  RCRA  permit  may 
incorporate  corrective  action 
requirements  by  referencing  another 
doctunent  (e.g.,  a  state  or  Federal 
corrective  action  order).  Finally,  in 
certain  cases,  RCRA  permits  may  defer 
to  corrective  action  activities  being 
conducted  under  another  authority  or 
by  another  program.  In  many  cases, 
incorporation  of  corrective  action 
requirements  into  any  given  permit  will 
use  a  combination  of  these  strategies. 
For  example,  at  a  corrective  action 
faciUty  where  the  facility  owner/ 
operator  has  chosen  to  address  a  subset 
of  the  releases  voluntarily,  a  corrective 
action  permit  could  defer  action  at  the 
areas  being  addressed  by  the  voluntarv' 
cleanup  while  incorporating  detailed 
corrective  action  conditions  for  the 
remaining  releases  or  areas  of  concern. 

E.  Corrective  Action  Orders 

Although  the  1990  proposal  focused 
primarily  on  corrective  action  under 
RCRA  permits.  EPA  and  the  states 
frequently  use  orders  to  initiate  or 
oversee  corrective  actions.  EPA  intends 
for  equivalent  environmental  results  to 
be  achieved  whether  corrective  action 
requirements  are  dictated  in  an  order  or 
a  permit.  As  a  matter  of  EPA  poticy,  the 
substantive  corrective  action 
requirements  and  public  participation 
requirements  imposed  under  either 
mechanism  are  generally  the  same. 

RCRA,  as  amended  by  HSWA. 
includes  several  enforcement  authorities 
which  can  be  used  to  issue  corrective 
action  orders.  The  most  commonly  used 
authority  is  RCRA  section  3008(h). 
EPA's  longstanding  interpretation  is  that 
corrective  action  may  be  required  under 
RCRA  section  3008(h)  at  faciUties  which 
have  or  should  have  had  interim  status, 
as  well  as  some  facilities  that  had 
interim  status  at  one  time  but  no  longer 
do  (e.g.,  facilities  that  have  lost  interim 
status  under  RCRA  interim  status 
section  3005(e)(2)  and  facilities  which 
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have  clean  closed  under  interim  status), 
or  have  failed  to  properly  obtain  interim 
status.  In  addition,  the  1990  proposal 
explained  that  issuance  of  a  permit  does 
not  automatically  terminate  the 
effectiveness  of  a  previously  issued 
3008(h)  order. 

Other  enforcement  authorities  which 
can  be  used  to  issue  corrective  action 
orders  include  RCRA  sections  3013  and 
7003.  RCRA  section  7003  provides  EPA 
the  authority  to  taJce  enforcement 
actions  to  compel  corrective  action 
where  solid  or  hazardous  waste  may 
present  an  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment.  RCRA  section  3013 
provides  EPA  the  authority  to  require 
investigations  and  studies  where  the 
presence  or  release  of  hazardous  waste 
may  present  a  substantial  hazard  to 
human  health  or  the  environment.  All 
corrective  action  orders  may  be  issued 
unilaterally  by  the  Agency  or  as  consent 
agreements  between  the  respondent  and 
the  Agency. 

F.  Public  Participation  and 
Environmental  Justice 

EPA  is  committed  to  providing 
meaningful  pubhc  participation  in  all 
aspects  of  the  RCRA  program,  including 
RCRA  corrective  action.  In  1993,  the 
Agency  released  a  detailed  guidance 
manual  on  public  participation  (RCRA 
Public  Involvement  Manual,  EPA  530- 
R-93-O06).  EPA  followed  this  guidance 
in  December  1995  with  the  RCRA 
Expanded  Public  Participation  rule  (60 
Ffi  63417.  December  11,  1995).  EPA  is 
also  committed  to  the  principles  of 
environmental  justice  and  equitable 
public  participation.  One  of  the 
Agency's  central  goals  in  the  RCRA 
program  is  to  provide  equal  access  to 
information  and  an  equal  opportunity  to 
participate.  EPA  continues  to  regard 
public  participation  as  an  important 
activity  that  empowers  all  communities, 
including  minority  and  low-income 
communities,  to  become  actively 
involved  in  local  waste  management 
activities.  EPA  strives  to  provide 
adequate  public  participation 
opportunities  to  all  communities, 
putting  forth  additional  effort,  where 
appropriate,  to  reach  communities  that 
have  not  been  involved  in  the  past. 

When  corrective  action  is  part  of  the 
RCRA  permitting  process,  it  follows  the 
procedural  requirements  set  forth  in  40 
CFR  Parts  124  and  270.  Under  these 
requirements,  the  corrective  action 
provisions  in  any  permit  application  are 
available  for  public  review  throughout 
the  permitting  process  and  the  public 
can  comment  on  them  at  the  draft 
permit  stage. 


The  RCRA  Expanded  Public 
Participation  rule  creates  more 
opportunities  for  public  participation  in 
the  RCRA  permit  process.*  Additional 
opportunities  of  public  participation 
include:  (1)  A  prospective  applicant 
must  advertise  and  hold  an  informal 
public  meeting  before  submitting  an 
application  for  a  RCRA  permit;  (2)  the 
permitting  Agency  must  mail  a  notice  to 
the  facility  mailing  list  when  the  facility 
submits  its  permit  application,  telling 
members  of  the  public  where  they  can 
examine  the  application  during  Agency 
review;  and  (3)  giving  the  permitting 
Agency  the  authority  to  require  a  facility 
owner/operator  to  set  up  an  information 
repository  at  any  time  during  the 
permitting  process  or  the  permit  life. 
EPA  anticipates  that  these  provisions, 
combined  with  existing  public 
participation  requirements,  will  provide 
community  members  with  significant 
opportunities  for  early  input  and  access 
to  information. 

In  addition  to  the  new  requirements 
in  the  RCRA  public  participation  rule, 
EPA  is  using  guidance  to  help  facility 
owner/operators  meet  the  Agency's 
public  participation  goals.  In  the 
preamble  to  the  RCRA  Expanded  Public 
Participation  rule,  EPA  encourages 
agencies  and  facilities  to  use  all 
reasonable  means  to  ensure  equal 
opportunities  for  participation  and 
equal  access  to  information.  These 
means  may  include,  but  are  not  limited 
to,  multilingual  notices  and  fact  sheets, 
as  well  as  translators,  in  areas  where  the 
affected  community  contains  significant 
numbers  of  people  who  do  not  speak 
English  as  a  first  language.  The  Agency 
expects  all  those  involved  in 
implementing  corrective  action  to  make 
good  faith  efforts  to  meet  these 
objectives  in  all  permitting  processes, 
including  corrective  action.  In  the  near 
future,  EPA  will  issue  further  guidance 
to  assist  facilities  and  permitting 
agencies  in  providing  full  and  equitable 
public  participation  in  corrective  action 
activities. 

EPA's  policy  is  for  corrective  actions 
imposed  or  overseen  using  a  non-permit 
mechanism  to  have  the  same  level  of 
public  participation  as  that  associated 
with  permits.  Although  EPA  typically 
has  less  control  over  public 


"The  RCRA  public  participation  rule  is  generally 
effective  only  in  states  which  have  amended  their 
authorized  hazardous  waste  programs  to  adopt  the 
public  participation  rule  requirements.  At  a 
minimum,  all  authorized  states  are  scheduled  to 
make  such  amendments  by  July  1,  1997.  The 
exceptions  are  the  following  states  and  territories 
where  EP.^  implements  the  entire  RCRA  hazardous 
waste  program,  including  the  public  participation 
rule:  Alaska.  Hawaii,  Iowa.  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Vixgin  Islands  and 
American  Samoa. 


participation  during  voluntary 
corrective  actions,  it  strongly 
encourages  the  use  of  public 
participation  and  will  take  into  account 
the  level  of  public  participation 
conducted  by  the  facility  owner/ 
operator  when  evaluating  the 
acceptability  of  voluntary  actions.  In  the 
absence  of  final  regulations  specifically 
addressing  public  participation  during 
corrective  action,  program 
implementors  and  facility  owner/ 
operators  should  develop  public 
participation  strategies  on  a  site-specific 
basis,  consistent  with  existing  public 
participation  requirements  and  the 
program  goal  of  full,  fair,  and  equitable 
public  participation.  At  a  minimum, 
information  regarding  corrective  action 
activities  (e.g.,  RFI  and  CMS  reports) 
should  be  available  to  the  public  and 
the  public  should  be  given  an 
opportunity  to  review  and  comment  on 
proposed  corrective  action  remedies. 

G.  Financial  Assurance 

RCRA  section  3004(u)  requires  that, 
when  corrective  action  cannot  be 
completed  prior  to  permitting,  RCRA 
permits  contain  corrective  action 
schedules  of  compliance  and  financial 
assurance.  Financial  assurance  is  also 
typically  included  in  corrective  action 
orders.  On  October  24, 1986,  EPA 
proposed  detailed  regulations  to  govern 
financial  assurance  for  corrective  action 
(FACA).  The  October  1986  proposal 
would  require  owners  or  operators 
seeking  em  RCRA  permit  to  demonstrate 
financial  assurance  for  completion  of 
remedies.  Proposed  acceptable 
mechanisms  included  trust  funds, 
surety  bonds  guaranteeing  performance, 
letters  of  credit,  the  financial  test,  and 
the  corporate  guarantee.  These  are 
similar  to  the  mechanisms  used  to 
assure  closure  and  post-closure  costs.  In 
a  subsequent  memorandum,  EPA 
clarified  that  insurance  would  also  be 
an  acceptable  mechanism.  In  addition  to 
permissible  mechanisms,  the  October 
1986  proposal  provided  that  financial 
assurance  demonstrations  would 
ordinarily  be  required  at  the  time  of 
remedy  selection  (e.g.,  rather  than  at  the 
time  an  RFI  is  required).  The  proposal 
also  discussed  cost-estimating 
procedures,  including  the  periodic 
adjustment  of  cost  estimates,  for 
determining  the  amounts  of  required 
financial  assurance. 

In  the  absence  of  final  rules,  program 
implementors  and  facility  owner/ 
operators  have  the  flexibility  to  tailor 
financial  responsibility  requirements  to 
facility-specific  circumstances.  In  some 
instances,  however,  industry  has 
expressed  concern  with  EPA's 
implementation  of  the  financial 


asstuance  requirements.  Representatives 
of  the  regulated  community  have  also 
expressed  concern  that  the  costs  of 
providing  financial  assurance  divert 
resources  from  actual  cleanup  activities, 
and  that  it  may  be  difficult  for  facility 
owraers/operators  to  provide  assiutmce 
for  future  work  while  simultaneously 
performing  current  work. 

In  Section  V  of  today's  Notice,  EPA 
requests  cortxments  on  these  concerns 
and  on  corrective  action  financial 
assurance  in  general.  In  the  interim, 
EPA  emphasizes  that  program 
implementors  should  apply  financial 
assurance  requirements  flexibly  and  that 
their  main  goial  should  be  to  ensure  that 
remedies  proceed  expeditiously. 

rv.  Corrective  Action  Program 
Priorities 

In  the  absence  of  detailed  regulations, 
EPA  and  authorized  states  have 
implemented  the  corrective  action 
program  based  on  guidance  and  policies 
developed  over  the  past  ten  years.  EPA 
stresses  that  implementation  of  the 
corrective  action  requirements  must 
continue  even  as  the  Agency  considers 
improvements  to  the  corrective  action 
program.  EPA's  key  goals  and 
implementation  strategies  for  the 
corrective  action  program  are  outlined 
below. 

1.  Prioritize  the  corrective  action 
universe: 

a.  Meet  the  goal  of  assessing  and 
prioritizing  all  hazardous  waste 
treatment,  storage  or  disposal  facilities 
byendofFY96. 

b.  Focus  resources  on  high  priority 
areas  at  high  priority  facilities. 

2.  Increase  the  amount  of  corrective 
action: 

a.  Continue  to  authorize  states  for 
corrective  action. 

b.  Do  not  duplicate  work  already 
performed  by  another  Federal  or  state 
program. 

c.  Encourage  alternate  state 
authorities  to  conduct  analogous  work 
at  RCRA  facilities. 

d.  Utilize  the  expertise  of  other 
Federal/state  agencies  where 
appropriate  (e.g.,  the  U.S.  Fish  and 
Wildlife  Service  for  ecological,  wetlands 
issues). 

e.  Increase  the  number  of  voluntary 
actions,  including  actions  at  facilities 
without  a  permit  or  an  order,  actions 
outside  of  an  existing  permit  or  order, 
and  actions  required  under  permit  or 
order  but  with  no  Agency  oversight. 

f.  Disinvest  or  substantially  reduce 
oversight  at  lower  priority  facilities  and 
high  priority  facilities  where  the  owner/ 
operator  has  proven  his  or  her 
capability^ 


3.  Continue  to  implement  the 
stabilization  initiative: 

a.  Implement  stabilization  actions  as 
early  in  the  process  as  possible. 

b.  Phase  and  focus  RFls  to  collect  any 
information  needed  to  implement 
stabilization  actions. 

c.  Use  existing  corrective  action 
program  environmental  indicators  as 
stabilization  performance  measiu«6. 

d.  Include  meaningful  opportunities 
for  public  participation  throughout  the 
process  including  during  extensive  or 
long-term  stabilization  actions. 

4.  Streamline  the  corrective  action 
process  where  possible: 

a.  Implement  stabilization  actions 
where  possible,  then  disinvest  and 
move  on  to  other  facilities. 

b.  Focus  RFI  data  collection  and  tailor 
investigations  to  specific  site 
conditions. 

c.  Use  existing  pertinent  data. 

d.  Communicate  remediation 
expectations  to  facility  owners/ 
operators  early  in  the  process. 

e.  Use  innovative  technical  tools, 
including  new  site  characterization 
techniques  and  treatment  technologies 
when  appropriate  and  beneficial. 

f.  Avoid  unnecessary  procedural  steps 
whenever  feasible  (e.g..  eliminate  the 
CMS  if  a  desirable  remedy  can  be 
identified  without  one). 

g.  Use  presumptive  remedies  when 
appropriate. 

h.  Focus  on  plausible  remedies,  if  a 
CMS  is  necessary. 

i.  Conduct  CMS  concurrent  with  RFI 
when  possible. 

j.  UtiUze  site-specific  performance 
standards  instead  of  detailed  review  of 
work  plans  and  remedy  designs  when 
possible. 

k.  Consider  non-residential  land  use 
scenarios  when  appropriate,  while 
recognizing  that  ecological  risks  may 
end  up  driving  media  cleanup  standards 
and  remedy  designs  when  using 
industrial  land  use  assumptions. 

5.  Continue  to  involve  the  public  in 
all  stages  of  the  corrective  action 
process. 

V.  Request  for  Comment  and  Data 

EPA  has  the  benefit  of  more  than  ten 
years  experience  in  corrective  action 
implementation  as  it  begins  the  Subpart 
S  Initiative.  The  Agency  is  committed  to 
using  this  experience  to  identify, 
develop,  and  implement  improvements 
to  the  speed,  efficiency,  protectiveness 
and  responsiveness  of  the  corrective 
action  program  as  p>art  of  the  Subpart  S 
Initiative.  Today,  EPA  requests 
infonUation,  comments  and  data  to 
assist  in  this  process.  Some  of  the  topics 
discussed  in  this  section  raise  new 
concepts  that  would  likely  warrant  re- 


proposing  regulations  or  developing 
new  guidance  documents;  others  were 
addressed  in  the  1990  proposal  but  are 
included  in  this  section  of  today's 
Notice  because  the  Agmcy  is  requesting 
additional  comment  and  data  at  this 
time.  EPA  requests  that  commenters  be 
as  specific  as  possible  in  their  responses 
to  today's  requests.  The  Agency  is 
particularly  interested  in  comments 
which  rely  on  actual  experience  in 
corrective  action  implementation  and 
include  specific  suggestions  for 
improvement  to  the  corrective  action 
program.  The  Agency  also  requests  that 
commenters  keep  in  mind  the  ob)ectives 
of  the  Subpart  S  Initiative:  create  a 
consistent,  holistic  approach  to 
cleanups  at  RCRA  facihties:  estabUsh 
protective,  practical  cleanup 
expectations;  shift  more  of  the 
responsibilities  for  achieving  cleanup 
goals  to  the  regulated  community;  focus 
on  opportunities  to  streamline  and 
reduce  costs;  and,  enhance 
opportimities  for  timely,  meaningful 
public  participation. 

EPA  emphasizes  that  its  purpose  in 
requesting  comments  at  this  time  is  to 
take  advantage  of  information  and 
experience  gained  through  program 
implementation  to  aid  in  identification 
and  development  of  new  proposals  and 
to  determine  which  portions  of  the  1990 
proposal  should  be  promulgated 
immediately.  EPA  will  consider  all 
comments  submitted  in  response  to 
today's  Notice  in  development  of  the 
Subpart  S  Initiative.  Comments 
submitted  during  the  1990  comment 
period  will  be  considered  before  the 
Agency  takes  final  action  on  any  part  of 
the  1990  proposal.  If  EPA  later  proposes 
new  corrective  action  regulations,  full 
public  notice  and  opportunity  for 
conunent  will  be  provided  at  that  time. 

A.  General 

EPA  requests  general  comment  on  its 
implementation  of  the  corrective  action 
program  to  date  and  on  the  strategy, 
goals  and  schedule  of  the  Subpart  S 
Initiative  as  discussed  in  Sections  II  and 
rv  of  today's  Notice.  The  Agency  is 
especially  interested  in  comments 
which  include  suggestions  for  sjjecific 
improvements  to  the  corrective  action 
program  based  on  actual 
implementation  experiences.  The 
Agency  is  also  interested  in  examples  of 
situations  where  the  existing  flexibihty 
in  the  corrective  action  program  has 
been  used  to  expedite  facility  cleanups 
and  in  examples  of  the  corrective  action 
program  providing  too  much  or  too  little 
flexibility.  Since  the  Subpart  S  initiative 
includes  policy,  guidance  and  rule 
development,  commenters  should 
include  specific  recommendations  for 
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additional  policy  or  guidance 
development  and  address  the  balance 
between  guidance/policy  documents 
and  regulations  (e.g.,  in  1990  EPA 
proposed  detailed  regulations  to  address 
most  aspects  of  the  corrective  action 
program  perhaps  some  of  that 
information  could  be  presented  more 
effectively  in  policy  or  guidance 
dociunents). 

B.  Resolution  of  the  1990  Proposal 

EPA  believes  there  may  be  elements 
of  the  1990  proposal  which  have  been 
largely  non-controversial  or  for  which 
the  issues  have  been  fully  aired; 
accordingly,  going  through  additional 
notice  and  comment  on  all  the  issues 
raised  by  the  1990  proposal  would  not 
be  necessary  or,  from  an  efficiency 
standpoint,  desirable.  On  the  other 
hand,  many  issues  raised  by  the  1990 
proposal  have  evolved  during  the  past 
six  years  of  corrective  action 
implementation,  necessitating 
additional  opportunities  for  public 
notice  and  comment.  In  the  discussions 
to  follow,  EPA  identifies  the  issues  on 
which  it  believes  further  public  input  is 
most  needed.  EPA  also  requests  that 
commenters  identify  any  other  issues,  or 
elements  of  the  1990  proposal,  on  which 
they  believe  it  would  be  inappropriate 
for  the  Agency  to  take  final  action 
without  re-proposal.  At  the  same  time, 
EPA  requests  that  commenters  identify 
specific  elements  of  the  1990  proposal 
which  could  be  promulgated  without 
additional  public  review  and  the 
advantages  or  disadvantages  of 
immediately  promulgating  such 
provisions.  Comments  submitted  in 
response  to  this  request  will  be 
considered  part  of  the  administrative 
record  for  the  1990  proposal;  however, 
commenters  should  keep  in  mind  that 
EPA's  intent  is  not  to  request  new 
comment  on  the  specifics  of  the  1990 
proposal.  Comments  submitted  during 
the  1990  comment  period  will  be 
considered  before  the  Agency  takes  final 
action  on  any  part  of  the  1990  proposal. 

C.  Focusing  the  Corrective  Action 
Program  on  Results 

As  discussed  earlier  in  today's  Notice, 
the  goal  of  the  corrective  action  program 
is  to  appropriately  stabilize  and  clean 
up  RCRA  facilities  in  a  timely  way.  EPA 
believes  that  too  often  program 
implementors  and  facility  owners/ 
operators  may  lose  sight  of  this  goal  and 
become  distracted  by  processes.  On  the 
other  hand,  the  purpose  of  a 
standardized  cleanup  process  is  to 
ensure  that  the  program  is  implemented 
consistently  and  that  all  facilities 
appropriately  meet  cleanup  goals.  The 
Agency  is  interested  in  improving  the 


corrective  action  program's  focus  on 
cleanup  goals  and  requests  general 
comment  on  the  balance  between 
focusing  on  results  and  ensuring  an 
appropriate  level  cleanup  at  all 
facilities.  In  addition,  EPA  is 
specifically  interested  in  comments 
which  address: 

1.  Performance  Standards 

EPA  believes  that  focusing  the 
corrective  action  program  on 
comphance  with  clear  measurable 
performance  standards  rather  than  a 
prescriptive  corrective  action  process 
could  significantly  increase  the  pace 
and  quality  of  corrective  action 
cleanups.  Corrective  action  performance 
standards  could  be  part  of  a  larger 
Agency  effort  to  develop  results-based 
measures.  The  Government  Performance 
and  Results  Act  of  1993  (GPRA)  requires 
EPA  to  develop  and  implement  results- 
based  measures  across  its  programs  by 
1998.  For  example,  the  corrective  action 
environmental  indicators  (discussed 
below),  were  developed,  in  part,  in 
response  to  the  GPRA.  The  Agency  will 
consider  any  performance-based 
approaches  developed  as  part  of  the 
Subpart  S  Initiative  as  it  develops  its 
implementation  plan  for  the  GPRA. 

Rehance  on  performance  standards, 
however,  can  raise  a  number  of 
implementation  issues.  For  example, 
some  stakeholders  have  suggested  that 
using  performance  standards  in  lieu  of 
detailed  review  and  approval  of  work 
plans  may  increase  the  risk  that 
individual  facility  owmers/operators 
will  attempt  to  obscure  or  avoid 
legitimate  corrective  action  obligations. 
Stakeholders  have  also  expressed 
concern  about  potential  reductions  in 
public  participation  when  corrective 
action  activities  occur  with  reduced 
Agency  oversight.  In  addition,  some 
elements  of  corrective  action  may  be 
difficult  to  specify  as  performance 
standards,  and  measuring,  documenting 
compliance  with,  and  enforcing 
performance  standards  can  be  difficult 
for  facility  owners/operators  and 
overseeing  agencies.  EPA  requests 
general  conunent  of  the  use  of 
performance  standards  in  the  corrective 
action  program.  The  Agency  is 
particularly  interested  in  comments 
which  address  the  details  of 
documenting  and  measuring 
compliance  with  performance  standards 
and  in  approaches  to  ensure  adequate 
public  involvement  in  performance- 
based  corrective  action  activities.  In 
addition,  as  discussed  in  Section  II.E.2 
of  today's  Notice,  the  corrective  action 
program  currently  has  two 
environmental  indicators  covering 
human  exposures  controlled  and 


groundwater  releases  controlled.  The 
Agency  requests  comments  on  the 
development  of  additional 
environmental  indicators;  the  Agency  is 
specifically  interested  in  indicators 
targeted  at  ecological  risks. 

2.  Less  Focus  on  Solid  Waste 
Management  Units 

Use  of  the  solid  waste  management 
luiit  (SWMU)  concept  as  discussed  in 
the  1990  proposal  has  led  to  numerous 
unsuccessful  permit  appeals.  These 
permit  appeals  slow  corrective  action 
implementation  and  increase  the 
transaction  costs.  In  certain  cases,  the 
SWMU  concept  may  also  deter  program 
implementors  and  facility  owners/ 
operators  from  addressing 
contamination  on  a  site-wide  basis  by 
focusing  corrective  action  resources 
unit-by-unit  instead  of  more  holistically. 

In  general,  EPA  believes  that  a  holistic 
approach  to  corrective  action,  as 
opposed  to  a  unit-by-unit  approach, 
could  increase  cleanup  efficiency  and 
reduce  transaction  costs.  EPA  requests 
general  comment  on  focusing  the 
corrective  action  program  less  on 
individual  solid  waste  management 
units  and  more  on  holistic  approaches. 
The  Agency  requests  that  commenters 
who  support  a  less  unit  oriented 
corrective  action  program  also  address 
whether  there  is  any  need  for 
clarifications  to  the  corrective  action 
jurisdiction  language  and/or  the  SWMU 
definition  in  order  to  use  such  an 
approach. 

D.  Using  Non-RCRA  Authorities  for 
Corrective  Action 

EPA  recognizes  that  there  are  many 
authorities  which  could  be  used  to 
impose  or  oversee  corrective  action  at 
any  given  facility.  Typically,  these 
authorities  include  RCRA  orders  and 
permits,  state  cleanup  orders,  and 
voluntary  and  independent  actions.  In 
some  cases,  CERCLA  authorities  are  also 
available.  The  Agepcy  is  concerned  that, 
to  date,  it  has  not  taken  full  advantage 
of  the  work  of  other  programs  in  the 
RCRA  corrective  action  program.  In 
principle,  EPA  befieves  that  when  a 
facility  is  being  adequately  addressed  it 
should  not  matter  what  authority  is 
used  or  what  Agency  is  overseeing  the 
cleanups.  In  support  of  this  principle, 
the  Agency  requests  general  comment 
on  the  use  of  non-RCRA  authorities  to 
satisfy  corrective  action  requirements. 
Commenters  should  address  the  scope 
and  stringency  of  non-RCRA  authorities 
as  compared  to  corrective  action 
requirements  and  the  ability  of  non- 
RCRA  authorities  to  adequate^  involve 
the  public  and  affected  communities. 


The  Agency  is  also  specifically 
interested  in  comments  which  address: 

1  State  Cleanup  Programs 

Over  half  the  states  have  independent 
Superfund-like  authorities  and  cleanup 
programs;  typically,  these  authorities 
and  cleanup  programs  are  modeled  after 
the  Federal  Superfund  program.  In 
many  cases,  EPA  beUeves  these 
independent  state  authorities  are 
substantively  equivalent  in  scope  and 
effect  to  the  RCRA  corrective  action 
program. 

Tne  use  of  state  cleanup  programs  can 
offer  a  number  of  advantages  to  state 
and  regional  personnel  as  well  as  to  the 
regulated,  environmental  and  public 
interest  commimities.  EPA  believes 
these  advantages  include:  providing 
states  the  ability  to  recover  the  costs  of 
their  program  oversight;  expanded 
opportunities  for  pubfic  participation; 
the  ability  to  recover  damages 
associated  with  contamination  caused 
by  previous  owners  or  operators  who 
would  likely  not  be  considered  liable 
under  RCRA  sections  3004(u)  and 
3004(v);  and,  opportimities  for 
voluntary  or  independent  cleanups. 

Many  states  are  already  using  tneir 
independent  Superfund-like  authorities 
to  address  releases  of  hazardous  waste 
and  hazardous  constituents  at  facilities 
subject  to  corrective  action,  especially  at 
facilities  operating  under  interim  status. 
The  Agency  is  interested  in  exploring 
the  relationship  between  independent 
state  Superfund-like  authorities  and  the 
corrective  action  program  and,  if 
appropriate,  providing  some  level  of 
assurance  that  facility  owners/operators 
who  complete  cleanups  under 
independent  state  authorities  have 
satisfied  RCRA  corrective  action 
obligations. 

EPA  requests  general  comment  on  the 
use  of  state  Superfund-like  cleanup 
programs  to  compel  or  conduct 
cleanups  at  facilities  subject  to  RCRA 
corrective  action.  EPA  is  especially 
interested  in  conunents  which  address: 

(a)  Scope.  Whether  the  scope  and 
effect  of  state  Superfund-like  cleanup 
programs  are  substantively  equivalent  to 
the  scope  and  effect  of  the  RCRA 
corrective  action  program. 

(b)  Advantages/Disadvantages. 
Advantages  and  disadvantages  which 
might  be  associated  with  using  a  state 
Superfund-like  cleanup  authority,  rather 
than,  or  in  addition  to,  an  RCRA 
corrective  action  authority,  at  an 
operating  hazardous  waste  management 
facility. 

(c)  Compliance  with  Federal 
Standards.  The  degree  to  which 
comphance  with  state  Superfund-like 
authorities  should  be  assumed  to  meet 


corrective  action  requirements, 
including  procedural  requirements  such 
as  public  participation  and  pennitting. 
fd)  Coordination  with  RCRA  Permits. 
Issues  which  might  be  associated  with 
coordination  of  state  Superfund-like 
cleanup  orders  with  RCRA  permits  and 
Federal  RCRA  corrective  action  orders. 

2.  Enhanced  Flexibility  for  States  With 
EPA-Endorsed  CSGWPPs 

Current  EPA  poUcy  is  to  provide 
states  greater  flexibility  for  the 
management  and  protection  of  their 
groundwater  resources.  This  poUcy  was 
stated  formally  in  a  report  titled, 
"Protecting  the  Nation's  Ground  Water: 
EPA's  Groimd  Water  Strategy  for  the 
1990s"  (Pubhcation  21Z-1020,  July 
1991).  The  1991  report  indicated  that,  to 
the  extent  authorized  by  EPA  statute 
and  consistent  with  Agency  program 
implementation  objectives.  EPA  will 
defer  to  state  policies,  priorities,  and 
standards  once  a  state  has  developed  an 
adequate  groundwater  protection 
program.  EPA  provided  a  definition  of 
an  adequate  state  groundwater 
protection  program  in  a  December  1992 
guidance  titled,  "Final  Comprehensive 
State  Ground  Water  Protection  Program 
Guidance"  (EPA  lOO-R-9 3-001).  The 
focal  point  of  the  1992  guidance  was  the 
creation  of  Comprehensive  State  Ground 
Water  Protection  Programs  (CSGWPPs). 
As  discussed  in  the  1992  guidance, 
CSGWPPs  are  intended  to  provide  a 
more  efficient,  coherent,  and 
comprehensive  approach  to  protecting 
the  nation's  groundwater  resources. 

Developing  a  CSGWPP  is  a  three-stage 
process.  First,  a  state  develops  a  "core 
CSGWPP"  and  submits  it  to  EPA  for 
review  and  endorsement.  The  core 
CSGWPP  is  only  required  to  include  one 
groundwater  protection  or  remediation 
program  to  demonstrate  whether  the 
state's  CSGWPP  approach  inconsistent 
with  EPA  guidance.  Second,  after  the 
core  CSGWPP  is  endorsed  by  EPA,  joint 
state-EPA  discussions  are  held  to 
develop  a  "multi-year  planning 
agreement."  The  multi-year  planning 
agreement  will  establish  methods  and  a 
schedule  for  incorporating  other  state 
groundwater  programs  into  the 
CSGWPP.  Third,  at  the  completion  of 
the  multi-year  planning  process,  all 
groundwater  protection  and  remediation 
programs  conducted  in  the  state, 
including  Federal  remediation 
programs,  are  included  in  a  "fully 
integrating  CSGWPP." 

At  the  time  of  today's  Notice,  EPA  has 
endorsed  "five  state  core  CSGWPPs; 
endorsement  of  thirteen  more  is 
anticipated  by  June  1996.  EPA  is 
committed  to  taking  actions  within  its 
own  programs  to  provide  states  with 


endorsed  CSGWPPs  greater  flexibility  in 
protecting  their  groundwater  resources. 
The  Agency  has  recently  affirmed  this 
commitment  in,  "EPA's  Commitments 
to  Support  Comprehensive  State  Ground 
Water  Protection  Programs"  EPA.  100/ 
R-94/002,  date.  In  the  RCRA  corrective 
action  program,  EPA  conunitted  to 
considering  state  groundwater 
classification  when  making  groundwater 
use  assumptions,  selecting  groundwater 
cleanup  levels,  and  setting  cleanup 
priorities. 

EPA  is  interested  in  evaluating 
additional  opportunities  to  provide 
states  with  endorsed  CSGWPPs 
enhanced  flexibility  in  implementation 
of  the  RCRA  corrective  action  program. 
EPA  requests  comments  and  suggestions 
on  specific  areas  of  flexibility  that 
should  be  available  in  states  with 
endorsed  CSGWPPs.  The  Agency  is  also 
interested  in  suggestions  and  comments 
addressing  areas  where  a  distinction  in 
the  amount  of  fiexibiUty  afforded  to 
states  with  an  EPA-endorsed  CSGWPPs 
would  not  be  appropriate.  For  example, 
should  states  with  EPA-endorsed 
CSGWPPs  be  proNided  greater  flexibility 
than  states  without  endorsed  CSGWPPs 
in  specifying  groundwater  cleanup 
levels,  points  of  compliance  or 
compliance  time-frames  based  on  state 
determination  of  current  and  future 
groundwater  uses  as  recorded  in  an 
EPA-endorsed  CSGWPP?  Similarly, 
should  states  with  EPA-endorsed 
CSGWPPs  be  given  additional  flexibility 
to  prioritize  oversight  resources  or 
facility-specific  corrective  action 
schedules? 

3.  Voluntary  Corrective  Action 

EPA  requests  comments  on  the  use  of 
state  voluntary  cleanup  programs  to 
accelerate  cleanups  at  facilities  subject 
to  RCRA  corrective  action  and  the  roles 
of  EPA  and  states  in  such  situations. 
EPA  is  specifically  interested  in 
comments  which  address; 

(a)  Use  of  state  voluntary-  cleanup 
programs  at  RCRA  corrective  action 
facilities.  Over  half  the  states  have 
developed  voluntary  cleanup  programs: 
these  state  voluntary  cleanup  programs 
vary  significantly  in  program  design,  the 
degree  to  which  the  state  offers 
guidance  and  oversight  during  the 
cleanup  process  and  the  review,  if  any. 
of  the  final  cleanup.  EPA  is  interested 
in  comments  which  address  the  use  of 
state  voluntary  cleanup  programs  to 
accelerate  corrective  action  at  RCRA 
facilities  including  the  level  of  Federal 
review  or  endorsement,  if  any. 
necessary  for  such  programs. 
Commenters  who  support  Federal 
review  or  endorsement  should  address 
program  criteria  (e.g..  protectiveness. 
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public  participation)  that  EPA  should 
use  to  evaluate  state  voluntary  cleanup 
programs  used  to  satisfy  corrective 
action  obligations. 

(b)  Incentives  for  private  parties  to 
accelerate  corrective  actions.  EPA 
recognizes  that  many  facility  owners/ 
operators  who  might  be  inclined  to 
accelerate  corrective  action  voluntarily 
at  their  facilities  may  choose  not  to 
because  of  concerns  that  the  Agency 
might  "second-guess"  the  cleanup 
conducted  and  impose  additional 
requirements.  EPA  requests  comments 
on  incentives  which  can  be  offered  to 
encourage  facility  owners/operators  to 
voluntarily  accelerate  corrective  action 
at  their  facilities  including  approaches 
which  could  be  used  to  provide  comfort 
or  assurance  to  facility  owners/operators 
who  complete  corrective  action  under  a 
state  voluntary  program.  In  addition,  the 
Agency  requests  comments  on  the 
degree  to  which  accelerated  corrective 
action  should  be  based  on  compliance 
with  general  performance  standards  or, 
alternatively,  more  detailed  guidance 
documents  or  regulations.  Commenters 
who  support  the  use  of  guidance  should 
specify  whether  guidance  should  be 
developed  at  the  state  or  Federal  level, 
and  list  the  existing  documents  that 
they  believe  would  be  applicable. 

(c)  Specific  site  eligibility  for 
accelerated  corrective  action.  In  some 
state  voluntary  cleanup  programs,  site 
eligibility  for  voluntary  cleanup  is 
limited  to  sites  which  are  considered 
low  risk  (e.g.,  sites  where  the 
contamination  is  not  highly 
concentrated  or  highly  toxic).  EPA 
requests  comments  on  site  eligibility  for 
accelerated  corrective  action  and 
whether  eligibility  should  in  any  way  be 
limited  based  on  the  degree  of  health  or 
environmental  threat  present  at  any 
given  facility.  The  Agency  is  specifically 
interested  in  comments  which  address 
whether,  or  to  what  extent,  facilities 
already  under  real-time  Agency 
oversight  should  be  allowed  to  switch  to 
an  accelerated  action  pursuant  to  a  state 
voluntary  cleanup  program. 

(d)  Public  participation.  EPA  believes 
that  meaningful  opportunities  for  pubhc 
participation  are  essential  to  a 
successful  corrective  action  program;  it 
requests  comments  on  the  specific 
opportunities  and  procedures  for  public 
participation  which  should  be  included 
in  any  voluntary  corrective  action 
program. 

(e)  Review  of  accelerated  actions.  EPA 
anticipates  that  some  level  of  review  by 
the  implementing  state  agency  will  be 
necessary  to  ensure  that  accelerated 
corrective  actions  are  of  sufficient 
quality  to  fulfill  corrective  action 
requirements.  The  Agency  requests 


comments  on  the  level  of  review  by  the 
implementing  state  agency,  if  any, 
necessary  to  ensure  the  quality  of 
accelerated  corrective  actions. 
Commenters  who  believe  some  level  of 
review  is  necessary  should  address  the 
timing  and  substance  of  the  review  (e.g., 
audits  of  facility  actions  and  records, 
review  of  milestone  doctmients),  and 
the  role,  if  any,  of  EPA  in  the  review 
process. 

(f)  Third-party  oversight.  Several 
states  have  established  cleanup 
programs  which  rely  on  a  licensed 
third-party  overseer,  rather  than 
implementing  agency  staff,  to  ensure 
compliance  with  cleanup  requirements 
at  certain  facilities.  One  state  requires 
an  independent  third-party  overseer  to 
monitor  compliance  with  all  phases  of 
the  cleanup  process  at  facilities  and 
certify  to  the  implementing  agency 
when  cleanup  at  a  facility  is  complete. 
EPA  believes  such  approaches  may 
reduce  the  risks  associated  with 
voluntarily  accelerated  cleanups  and 
provide  necessary  relief  to  state 
regulators.  While  development  of  a 
third-party  oversight  system  is  not 
currently  under  consideration  at  the 
Federal  level,  EPA  requests  comments 
on  the  use  of  state  third-party  oversight 
programs  for  oversight  of  cleanups  at 
facilities  subject  to  RCRA  corrective 
action. 

4.  Corrective  Action  at  Interim  Status 
Facilities 

In  1990,  EPA  proposed  that  corrective 
action  regulations  be  included  in  40 
CFR  Part  264  (the  permitting  standards). 
The  only  changes  proposed  to  40  CFR 
Part  265  (the  interim  status  standards] 
were  to  address  the  need  to  coordinate 
corrective  action  and  closure  activities 
at  closing  interim  status  units  and 
facilities.  EPA's  longstanding  view  has 
been  that  the  requirements  to  address 
facility-wide  corrective  action  at  interim 
status  facilities  are  consistent  with  those 
for  permitted  facilities.  For  this  reason, 
the  Agency  requests  comments  on 
whether  the  corrective  action 
regulations  should  be  developed  under 
40  CFR  Part  265  as  well  as  under  Part 
264.  The  Agency  is  especially  interested 
in  comments  which  address  the  trigger 
for  initiation  of  corrective  action 
activities  at  interim  status  facilities,  the 
degree  to  which  any  corrective  action 
requirements  included  in  40  CFR  Part 
265  would  be  independent  or  self- 
implementing  (see,  discussion  of 
independent  or  self-implementing 
corrective  action,  below),  and  the 
incorporation  of  corrective  action 
activities  conducted  while  facilities  are 
under  interim  status  into  final  facility 
permits.  In  addition,  EPA  requests 


comments  on  further  modifying  the 
interim  status  requirements  to  include 
provisions  for  the  cleanup  of  releases  to 
groundwater  from  regulated  units 
equivalent  to  those  at  40  CFR  264.100. 

5.  Independent  or  Self-Implementing 
Corrective  Action 

EPA  believes  that  the  1990  corrective 
action  proposal  appropriately 
emphasized  the  need  for  flexibility  and 
site-specific  decisions;  however,  the 
administrative  framework  proposed  in 
1990  relies  on  intensive  oversight  by  a 
regulatory  agency.  In  general,  corrective 
action  facility  owners/operators  initiate 
a  cleanup  only  after  being  compelled  to 
do  so  by  a  regulatory  agency  (e.g.,  in  an 
order  or  permit).  The  regulatory  agency 
then  reviews  and  approves  intermediate 
steps,  such  as  work  plans  and  reports, 
ultimately  selects  the  remedy,  and 
ensures  that  the  remedy  is  implemented 
and  achieves  cleanup  objectives.  This 
command  and  control  approach  reduces 
risks  associated  with  all  phases  of 
cleanup  at  a  facility;  however,  it  is 
resource  intensive  and  may  discourage 
facility  owners/operators  from 
undertaking  voluntary  or  accelerated 
cleanup  actions. 

Due  to  limited  oversight  resources, 
many  of  the  lower  risk  facilities  which 
are  believed  to  require  some  form  of  • 
corrective  action  have  remained 
unaddressed.  This  issue  has  raised 
concerns  about  the  pace  and  quantity  of 
corrective  action  cleanups.  In  order  to 
address  these  concerns  and  shift  more  of 
the  responsibility  for  conducting 
corrective  action  activities  to  the 
regulated  community,  EPA  is  examining 
approaches  to  independent  or  self- 
implementing  corrective  action.  By 
"independent"  or  "self-implementing" 
the  Agency  is  referring  to  activities 
required  by  regulation  to  meet  certain 
standards  of  performance  within 
specified  time  periods  without  direct, 
real-time,  oversight  by  a  regulatory 
agency.  For  example,  the  RCRA 
regulations  for  hazardous  waste 
characterization  require  generators  of 
solid  waste  to  determine  if  such  wastes 
are  considered  hazardous  wastes  and,  if 
hazardous,  to  manage  them 
appropriately.  Generators  notify 
overseeing  agencies  of  their  waste 
determinations  and  management 
(through  the  biannual  reporting  and 
manifesting  systems)  and  overseeing 
agencies  periodically  audit  or  inspect 
generator  compUance.  Similarly,  EPA 
believes  some  corrective  action 
activities  could  be  sufficiently 
prescribed  by  regulation  and  carried  out 
independently  by  facility  owners/ 
operators  subject  to  auditing  by  an 
overseeing  agency,  rather  than  being 
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specified  in  facility  specific  order  or 
permit  conditions.  For  example,  facility 
owners/operators  could  be  required, 
upon  identification  of  a  release  of 
hazardous  waste  or  hazardous 
constituents  at  or  from  the  facility,  to 
conduct  an  initial  screening 
investigation  and  take  appropriate  steps 
to  control  the  release.  In  another 
example,  facility  owners/operators 
could  be  required  to  take  whatever  steps 
are  necessary  to  certify  compliance  with 
EPA's  two  environmental  indicators  for 
corrective  action.  (As  discussed  in 
Section  II.E.2  of  today's  Notice,  the  two 
environmental  indicators  for  corrective 
action  are  human  exposures  controlled 
and  groundwater  releases  controlled.) 

EPA  believes  that  applying  the 
concept  of  self-implementation  to  a 
cleanup  scenario  raises  many  issues.  For 
example,  the  complexity  and  site- 
specific  nature  of  corrective  action, 
coupled  with  the  fact  that  it  requires  the 
exercise  of  professional  judgement  (e.g., 
hydrogeologic,  engineering)  throughout 
the  process,  may  make  self- 
implementation  problematic.  These 
same  factors  may  make  compliance 
monitoring  and  enforcement  difficult. 
The  Agency's  experience  with  the  self- 
implementing  groimdwater  monitoring 
requirements  in  the  interim  status 
standards  (i.e..  Part  265,  Subpart  F)  is 
indicative  of  the  difficulties  that  may  be 
associated  with  ensuring  full 
compliance  with  self-implementing 
st2uidards.  The  Agency  is  interested  in 
general  comment  on  the  concept  of 
independent  or  self-implementing 
corrective  action;  it  is  specifically 
interested  in  comments  which  address: 

(a)  Scope.  EPA  requests  that 
commenters  specifically  identify  the 
elements  of  the  corrective  action  process 
which  they  believe  are  amenable  to  self- 
implementation. 

(b)  Public  participation.  Meaningful 
public  participation  is  essential  to  the 
corrective  action  process.  EPA  requests 
that  commenters  address  incorporation 
of  public  participation  opportunities 
and  activities  in  self-implemented 
corrective  action. 

(c)  Detailed  guidance.  An  argument 
can  be  made  that,  without  detailed 
guidance  for  self-implemented 
activities,  quality  will  vary  across 
actions.  EPA  requests  that  commenters 
address  the  degree  to  which  self- 
implementation  should  rely  on  detailed 
guidance  and  whether  the  Agency 
should  issue  new  guidance  for  self- 
implemented  corrective  action  or  if  EPA 
can  rely  on  guidance  already  available 
at  the  state  and  Federal  level. 
Commenters  suggesting  that  EPA  rely  on 
existing  guidance  should  indicate  the 
guidance  docimients  they  believe  would 


be  applicable.  The  Agency  is  also 
interested  in  comments  which  address 
approaches  to  ensure  that  facility 
owners/operators  have  access  to  and  use 
current  and  appropriate  guidance 
documents. 

(d)  Record  keeping  and  reporting. 
Facility  owners/operators  might  be 
required  to  submit  information 
certifying  and  documenting  their 
compliance  with  self-implementing 
requirements.  Information  and 
doctmientation  which  EPA  could  use  to 
assess  the  quality  of  self-implemented 
actions  might  also  be  necessary.  EPA 
requests  that  commenters  address 
whether  or  not  Record  keeping  and 
reporting  requirements  should  be  part  of 
self-implementing  corrective  action. 
Commenters  who  support  Record 
keeping  and  reporting  requirements 
should  address  the  specific 
requirements  they  believe  are  necessary. 

Je)  Compliance  Monitoring  and 
Enforcement.  CompUance  with  self- 
implementing  requirements  might  be 
monitored  through  regular  inspections 
or  periodic  auditing.  EPA  requests 
comments  on  the  ability  of  state  or 
Federal  overseeing  agencies  to 
adequately  monitor  and  enforce  self- 
implementing  requirements.  EPA 
requests  that  commenters  specifically 
address  its  ability  to  accurately  assess 
the  quality  of  self-implemented 
corrective  actions  without  ongoing 
Agency  oversight. 

(f)  Piisks.  Any  reduction  in  real-time 
agency  oversight  increases  the  risks  that 
individual  facility  owners/operators 
might  attempt  to  avoid  or  obscure 
legitimate  corrective  action  obligations. 
EPA  requests  comments  on  the  potential 
risks  associated  with  self- 
implementation  of  certain  corrective 
action  provisions  and  suggestions  of 
actions  that  the  Agency  could  take  to 
eliminate  or  mitigate  such  risks. 

6.  Consistency  v«th  the  CERCLA 
Program 

As  discussed  in  Section  IIl.B.l  of 
today's  Notice  many  faciUties  subject  to 
corrective  action  are  also  subject  to 
cleanup  under  the  Federal  CERCLA 
program.  At  some  of  these  facihties, 
RCRA  corrective  actions  are  proceeding 
concurrently  with  CERCLA  cleanups 
(e.g.,  the  RCRA  corrective  action  is 
addressing  SWMUs  while  the  CERCLA 
cleanup  is  focusing  on  other  releases). 
At  other  facihties,  cleanup  is  being 
addressed  by  one  authority  but  final 
action  under  the  other  authority  is  being 
deferred  (e.g.,  a  site  undergoing  RCRA 
corrective  action  but  still  on  the  NPL). 
In  general,  EPA  believes  coordination  of 
cleanup  activities  at  facilities  with 
overlapping  RCRA  and  CERCLA 


habiUty  is  appropriate;  however,  the 
Agency  continues  to  hear  concerns  over 
duplication  of  procedural  and 
substantive  cleanup  requirements, 
including  oversight  Recently,  EPA 
established  a  multi-agency  and  state 
workgroup  to  examine  issues  associated 
with  overlapping  cleanup  obligaticms. 
Through  the  "Lead  Regulator 
Workgroup"  the  Agency  hop>es  to 
identify  specific  strategies  for 
expediting  cleanups  though  reducing  or 
eliminating  the  transaction  costs  that 
may  be  associated  with  overlapping 
cleanup  obUgations.  The  Agency 
requests  comments  on  the  issue  of 
coordination  of  overlapping  RCRA  and 
CERCLA  cleanup  reqtiirements  and 
suggestions  for  improvement  to  the 
Agency's  current  policy  and  regulatory 
approaches  to  coordination.  For 
example,  would  using  of  the  same  terms 
for  remedial  activities,  such  as 
investigations  or  remedy  selection, 
improve  coordination  at  sites  vfi\h 
overlapping  RCRA  corrective  action  and 
CERCLA  cleanup  obligations?  Similarly, 
should  the  remedy  selection  criteria 
between  the  two  programs  be  explicitly 
conformed? 

While  EPA's  focus  is  on  coordination 
between  the  RCRA  and  CERCLA 
programs,  it  also  requests  comments  on 
coordination  of  overlapping  state  and 
Federal  cleanup  obligations. 

7.  ASTM  RBCA  Standard 

EPA  expects  the  number  of  identified 
releases  from  underground  storage  tanks 
(USTs)  to  increase  to  more  than  400.000 
as  the  1998  deadline  for  upgrading, 
replacing,  or  closing  UST  systems 
approaches.  To  meet  the  challenge  of 
addressing  these  releases  in  a  timely 
manner,  EPA  is  working  with  states  to 
streamline  their  administrative 
processes  and  to  encourage  the  use  of 
expedited  site  assessment  and 
alternative  cleanup  technologies  The 
Agency  is  also  encouraging  state  and 
local  agencies  to  incorporate  risk -based 
decision-making  into  their  corrective 
action  programs. 

Risk  based  decision-making  is  a 
process  UST  implementing  agencies  can 
use  to:  focus  site  assessment  data 
gathering;  conduct  initial  response 
actions;  categorize  or  classify  sites: 
determine  what,  if  any.  further  action  is 
necessar\'  to  remediate  a  site;  help 
establish  cleanup  goals;  and  decide  on 
the  level  of  oversight  provided  to 
cleanups  conducted  by  UST  owners  and 
operators.  To  provide  supjKirt  for  the 
use  of  risk-based  decision-making. 
EPA's  Office  of  Underground  Storage 
Tanks,  within  the  Office  of  Solid  Waste 
and  Emergency  Response  (OSWER). 
issued  Directive  9610.17:  Use  of  Risk- 
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Based  Decision-Making  in  UST 
Corrective  Action  Programs.  The 
American  Society  for  Testing  and 
Materials  (ASTM)  has  also  developed 
guidance  addressing  risk-based 
decision-making  in  its  recently  issued 
standard  ASTM  El 739-95,  Risk  Based 
Corrective  Action  Applied  at  Petroleum 
Release  Sites  (referred  to  as  RBCA).  The 
ASTM  standard  is  one  example  of  how 
risk-based  decision-making  can  be 
incorporated  into  state  UST  corrective 
action  programs.  EPA  believes  the 
ASTM  standard  may  be  a  good  starting 
point  for  the  development  of  a  risk- 
based  process  tailored  to  applicable 
state  and  local  laws  and  regulatory 
practices.  In  addition,  state  UST  RBCA 
processes  may  often  be  applicable  to 
petroleum  releases  from  sources  other 
than  leaking  USTs. 

EPA  requests  general  comment  on  the 
use  of  the  ASTM  RBCA  approach  in  the 
corrective  action  program;  it  is 
especially  interested  in  comments 
which  address:  the  appropriateness  of 
using  RBCA-like  programs  to  address 
releases  from  sources  other  than  leaking 
underground  storage  tanks  (e.g., 
petroleum  spills  and  contamination  at 
refineries);  whether  the  ASTM  RBC-A 
approach  is  acceptable  for  releases  of 
chemicals  other  than  petroleum 
products:  and,  whether  there  have  been, 
or  could  be,  conflicts  between  the  result 
of  a  cleanup  conducted  using  the  ASTM 
RBCA  approach  and  cleanups 
conducted  using  the  RCR.\  corrective 
action  or  CERCLA  approaches. 

8.  Definition  of  Facility  for  Corrective 
Action 

As  discussed  in  Section  III. B. 3. a  of 
today's  Notice.  EPA's  definition  of 
facility  for  purposes  of  corrective  action 
has  been  problematic  in  some 
situations.  In  certain  circumstances,  the 
concept  of  contiguity  can  bring  large 
tracts  of  land  not  involved  with 
hazardous  waste  management  under 
corrective  action  authorities.  In  many 
cases,  these  large  tracts  of  land  are  being 
(or  could  be)  addressed  using  another 
cleanup  authority  (e.g.,  CERCLA  or  state 
cleanup  programs):  in  other  cases,  they 
may  not  be  a  high  priority  for  cleanup. 
For  example,  EPA  indicated  in  the  1990 
proposal  that,  if  five  acres  of  a  one 
hundred-acre  parcel  of  land  were  leased 
to  a  company  that  engaged  in  hazardous 
waste  management,  the  facility  for 
purposes  of  corrective  action  could  be 
the  entire  100-acre  parcel.  EPA  also 
stated  that  if  (in  the  same  e.xample)  the 
lessee/operator  also  owned  20  acres  of 
land  adjacent  to  the  100-acre  parcel  (but 
not  necos.sarily  adjacent  to  the  five  acres 
used  for  hazardous  waste  management), 
the  facility  might  include  that  20  acres 


as  well.  (See,  55  FR  30808,  July  27. 
1990.)  In  practice,  EPA  has  found  that 
imposing  this  interpretation  of 
contiguity  on  situations  such  industrial 
parks,  port  districts,  and  large  areas  of 
Federally  owned  land  (e.g..  national 
forests)  can.  in  some  cases,  force  the 
Agency  to  address  sites  which  are  not 
engaged  in  hazardous  waste 
management  and  which  may  not  be  a 
high  priority  for  cleanup  using  limited 
corrective  action  resources.  Another 
concern  has  been  that  it  may  be  seen  as 
inequitable  to  require  the  operator  of  a 
small  facility  to  be  responsible  for  the 
cleanup  of  a  much  larger  parcel  that  he 
or  she  does  not  own.  Accordingly.  EPA 
is  requesting  comment  on  whether 
corrective  action  requirements  should 
apply  more  narrowly  (e.g.,  only  to  the 
portion  of  the  facility  under  the  control 
of  the  operator  engaged  in  hazardous 
waste  management).  EPA  requests  that 
commenters  endorsing  a  narrow 
definition  of  facility  address  the  concern 
that  it  would  encourage  facility  owners/ 
operators  to  narrowly  define  their 
facilities  in  an  effort  to  avoid  legitimate 
corrective  action  obligations  and  also 
address  other  potential  consequences 
and  concerns,  if  any,  of  a  facility 
definition  which  is  too  narrow. 

E.  Balance  Between  Site-specific 
Flexibility  and  National  Consistency 

To  account  for  the  variety  of 
circumstances  at  corrective  action 
facilities,  EPA  has  emphasized  a 
flexible,  facility-specific  approach  to 
cleanup;  however,  using  a  facility- 
specific  approach  can  raise  issues 
associated  with  national  consistency 
and  minimum  national  standards.  The 
Agency  requests  general  comment  on 
the  appropriate  balance  between 
national  consistency  and  site-specific 
decision-making  in  the  corrective  action 
program.  The  Agency  is  specifically 
interested  in  comments  which  address: 

1.  Land  Use 

EPA  has  been  criticized  for  too  often 
assuming  that  the  future  uses  of 
facilities  undergoing  cleanups  will  be 
residential.  Residential  use  is 
considered  unrestricted  land  use  and 
carries  the  greatest  potential  for 
exposures  and  the  most  conservative 
exposure  assessments.  As  discussed  in 
Section  III.C.S.j  of  today's  Notice,  the 
Agency  believes  that  the  1990  proposal 
adequately  provides  for  reasonable 
consideration  of  future  land  use  during 
development  of  remedial  goals  at 
corrective  action  facilities;  however,  it 
recognizes  that  the  uncertainties 
surrounding  land  use  assumptions  may 
cause  many  program  implementors  and 
facility  owners/operators  to  choose  a 


conservative  approach  to  future  land 
use  issues.  Today  the  Agencj'  invites 
comment  on  the  general  issues 
associated  with  consideration  of  future 
land  use  in  the  corrective  action 
context.  EPA  is  specifically  interested  in 
comments  which  address: 

(a)  Effect.  EPA  is  interested  in 
comments  on  the  effect  of  a  non- 
residential land  use  determination  on  a 
facility  owner/operator's  corrective 
action  obligations  and  the  need  (if  any) 
for  additional  regulations  to  address 
incorporation  of  land  use  determination 
in  the  corrective  action  process.  For 
example,  how.  if  at  all.  should  non- 
residential land  use  determinations 
affect  the  scope  of  facility 
investigations?  Should  land  use 
determinations  be  explicitly  required  as 
part  of  remedy  selection? 

(b)  Institutional  controls.  When  final 
remedies  rely  on  non-residential 
exposure  assumptions,  steps  must  be 
taken  to  ensure  the  non-residential 
exposure  assumptions  remain  valid  and 
to  trigger  additional  cleanups  should 
exposures  change.  EPA  is  interested  in 
comments  whici  address  the  role  of  the 
government,  if  any.  in  ensuring  the 
continued  application  of  exposure 
assumptions  and  in  imposing  additional 
cleanups  as  necessary'.  In  addition  to  the 
role  of  government,  commenters  should 
list  other  factors,  incentives  or 
institutions  they  believe  will  play  a  role 
in  this  process.  The  Agency  is 
particularly  interested  in  comment  on 
the  adequacy  of  institutional  controls 
(e.g.,  deed  notices,  easements,  or  local 
land  use  controls)  to  ensure  that 
changes  in  land  use  trigger  additional 
cleanups  as  appropriate,  the  advantages 
or  disadvantages  associated  with  such 
controls  as  opposed  to  direct 
governmental  oversight. 

(c)  Additional  cleanup  necessitated  by 
changing  land  use.  EPA  requests  that 
commenters  specifically  address 
completion  of  any  additional  increment 
of  cleanup  necessitated  by  changing 
land  use.  The  Agency  is  also  interested 
in  comments  which  address  the 
continuing  obligation,  if  any.  of  tlie 
facility  owner/operator  to  ensure  that 
(should  land  use  change)  additional 
cleanups  will  be  effected,  the  obligation 
(if  any)  on  the  person  who  changes  the 
land  use  at  the  facility,  the  legal 
mechanisms  that  might  be  used  to 
impose  these  obligations,  the  role  of  the 
Agency  and/or  facility  owner/operator 
in  monitoring  land  use  changes  and  the 
necessity,  if  any,  for  the  facility  owner/ 
operator  or  others  to  provide  financial 
assurance  in  case  an  additional  cleanup 
should  become  necessary. 

(d)  Periodic  review  of  remedies.  The 
Superfund  program  periodically  reviews 
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remedies  to  ensure  their  continued 
effectiveness.  EPA  requests  commenters 
address  the  need  for  and  potential 
benefits  or  problems  associated  with 
periodic  review  of  RCRA  corrective 
action  remedies.  Commenters  who 
believe  periodic  review  of  remedies  is 
desirable  should  address  the  frequency 
and  content  of  such  reviews. 

2.  Points  of  Compliance 

The  location  at  which  media  cleanup 
levels  must  be  attained  (point  of 
compliance  or  POC)  has  significant 
implications  for  the  scope,  magnitude 
and  cost  of  corrective  actions. 
Comments  regarding  the  POC  for 
corrective  actions  were  received  in 
response  to  the  1990  proposal;  this  issue 
has  remained  controversial  and  EPA 
believes  it  is  appropriate  to  provide 
another  opportiuiity  for  public  review 
and  comment  at  this  time.  The  Agency 
requests  general  comment  on  its 
implementation  of  the  point  of 
compliance  concept  in  the  corrective 
action  program  and  other  POC  issues. 
EPA  is  especially  interested  in 
comments  which  address: 

(a)  Alternatives  to  the  throughout-the- 
plume/unit  boundary  POC.  EPA 
requests  suggestions  on  alternative 
POCs.  especially  groundwater  POCs. 
Commenters  should  address  the  factors, 
scenarios,  and  decision-making  criteria 
that  should  be  considered  in  justifying 
alternatives  to  a  thxoughout-the-plume/ 
unit  boundary  POC  (e.g.,  a  faciUty 
boundary  POC).  In  supplying  input  on 
alternative  POCs  for  groimdwater, 
commenters  should  consider  the 
Agency's  expectations  for  groundwater 
cleanups,  (1)  returning  groundwater  to 
its  maximum  beneficial  uses  wherever 
practicable;  (2)  preventing  or 
minimizing  furUier  migration, 
preventing  exposure  to  the 
contaminated  groundwater  and 
evaluating  further  risk-reduction;  and, 
(3)  controlling  or  eliminating  surface 
and  subsurface  sources  of  groundwater 
contamination.  Commenters  who 
believe  that  changes  to  EPA's 
expectations  for  groundwater  are 
necessary  to  support  appropriate  POCs 
are  also  invited  to  comment  on  EPA's 
groundwater  expectations  in  general. 

(b)  Points  of  compliance  for 
stabilization.  EPA  requests  comments 
on  whether  it  should  develop  a 
stabilization  point  of  compliance  or  to 
support  the  Stabilization  Initiative.  As 
discussed  in  Section  ILE.l  of  today's 
Notice,  the  Stabilization  Initiative  is 
EPA's  primary  corrective  action 
implementation  strategy.  Stabilization 
actions  for  groundwater  often  involve 
source  control  and  hydraulic 
containment.  A  stabilization  point  of 


compliance  could  be  used  to  help  define 
the  location  at  which  a  performance 
measure  of  groundwater  plume 
containment  would  be  measured. 

(c)  Point  of  compliance  for  surface 
water.  Typically,  the  point  of 
compliance  for  releases  to  surface  water 
is  at  the  point  where  the  release  enters 
the  surface  water.  EPA  requests 
comments  regarding  factors  that  should 
be  considered  in  selecting  the 
appropriate  standards  that  must  be 
achieved  at  the  p6int  where  the  release 
enters  surface  water.  For  example,  is  it 
appropriate  to  consider  the  mixing  that 
occurs  within  the  receiving  surface 
water  when  establishing  points  of 
compliance  for  surface  water 
discharges?  Mixing  zones  are  often 
considered  when  evaluating  the 
acceptability  of  waste  water  discharges 
regulated  by  the  National  Pollution 
Discharge  Elimination  System  (NPDES). 

EPA  also  requests  comments  on  the 
differences  between  evaluating  the 
actual  and  potential  impact  from  point 
source  "pipeline"  NPDES  discharge  and 
a  more  widespread  discharge  of 
groundwater  entering  as  base-flow  into 
the  surface  water  body.  Of  particular 
interest  associated  with  groundwater 
discharge  to  surface  water  is  the 
potential  for.  and  impacts  from 
accumulation  of  contaminants  in 
sediments.  Also,  the  Agency  is 
interested  in  feedback  regarding  the 
degree  to  which  monitoring  would  be 
capable  of  assessing  impacts  of  both  the 
short-  and  long-term  discharge  of 
groundwater  to  surface  and  the 
associated  standard  of  protection  being 
afforded.  The  Agency  is  interested  in 
examples  where  a  discharge  to  surface 
water  of  certain  loadings  of 
contaminated  groundwater  was 
determined  to  be  harmful  or  not  harmful 
to  human  or  ecologic  receptors. 

3.  Standardized  Lists  of  Action  Levels 
and  Media  Cleanup  Levels 

The  attempt  to  balance  flexibility  with 
the  need  for  national  consistency  can  be 
particularly  contentious  in  the  area  of 
media-specific  action  and  cleanup 
levels.  Some  stakeholders  argue  that 
lists  of  clearly  defined  action  and 
cleainip  levels  will  reduce  transaction 
costs,  increase  the  pace  of  cleanups  and 
encourage  voluntary  actions;  many 
program  implementors  and  facility 
owners/operators  currently  use  lists  of 
standardized  action  or  cleanup  levels 
when  implementing  corrective  action 
requirements  (e.g..  some  states  have  lists 
of  standardized  media-specific  cleanup 
levels).  Other  stakeholders  argue  that 
standardized  lists  of  action  or  cleanup 
levels  are  too  often  developed  based  on 
conservative  residential  exposure 


scenarios,  can  be  too  easily  misapplied, 
and  often  result  in  overly  stringent 
cleanup  actions.  As  an  aJt^native  to 
lists  of  standardized  action  and  cleanup 
levels,  some  Agencies  have  developed 
standardized  approaches  (i.e.,  formulas) 
that  allow  for  consideration  of  site- 
specific  conditions.  EPA  has  recently 
taken  this  approach  in  developing  the 
Superfund  Soil  Screening  Guidance 
(see.  Section  O.F.e.b  of  today's  Notice). 

EPA  invites  general  comments  and 
suggestions  pertaining  to  the 
development,  distribution  and  use  of 
media-specific  action  and  cleanup 
levels.  The  Agency  is  specifically 
interested  in  conmients  which  address 
the  advantages,  disadvantages  and 
preferences  regarding  standardized 
approaches  verses  publishing  lists  of 
standardized  levels  (note,  lists  of 
standardized  levels  would  be  developed 
using  standardized  approaches,  the 
difference  is  in  consideration  of  site- 
specific  factors,  such  as  depth  to 
groundwater).  Since  many  states  have 
already  developed  standardized 
approaches  or  lists  of  action  and 
cleanup  levels,  EPA  requests 
commenters  also  address  the  role  of 
EPA  in  developing,  distributing,  and 
periodically  updating  national 
approaches  or  lists  and  the  relationship 
of  any  standardized  approaches  or  lists 
developed  at  the  national  level  to 
existing  state  programs. 

4.  Area  Wide  Contamination  Issues 

In  some  cases  corrective  action 
facilities  are  located  in  areas  of  widely 
dispersed  contamination.  For  example, 
some  corrective  action  facilities  may  be 
located  in  tidal  areas  which  were 
reclaimed  by  placement  of  fill  materials 
now  considered  contaminated.  In  other 
cases,  an  RCRA  corrective  action  facility 
may  be  impacted  by  releases  from  off- 
site  source  areas  not  subject  to  RCRA 
corrective  action  (e.g..  sources  at  an 
adjacent  facility  not  seeking  an  RCRA 
permit).  In  some  of  these  circumstances, 
cleanup  of  the  corrective  action  facility 
to  risk  based  media  cleanup  levels, 
while  desirable  in  the  long  term,  might 
not  make  sense  in  the  short  term 
because  contamination  from  off-site  or 
otherwise  unrelated  sources  would 
quickly  re-contaminate  the  facility  EPA 
requests  comments  on  application  of 
corrective  action  requirements  in  areas 
of  widelv  dispersed  contamination  and 
when  the  RCRA  facility  is  otherwise 
impacted  by  releases  from  off-site 
sources.  EPA  requests  that  commenters 
specifically  address  the  obligation,  if 
anV.  a  facility  owner/operator  should 
have  to  address  the  area-wide 
contamination  to  the  extent  it  is  present 
at  his  or  her  facility.  If  commenters 
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believe  facility  owners/operators  should 
not  be  required  to  address  area-wide 
contamination,  the  Agency  requests 
comments  on  the  continuing  obligation 
under  RCRA,  if  any.  such  facility 
owners/operators  should  have  for  an 
eventual  cleanup  to  risk  based  levels. 

5.  Ecological  Risk 

As  described  in  Section  Ill.C.S.g  of 
today's  Notice.  EPA's  mandate  is  to 
protect  both  human  health  and  the 
environment;  therefore,  assessing  risks 
to  ecologic  receptors  may  be  warranted 
in  the  context  of  implementing  RCRA 
corrective  action  at  many  sites.  The 
Agency  recognizes,  however,  that 
assessing  impact  to  ecologic  receptors 
from  environmental  contamination  is  a 
rapidly  evolving  field  of  study. 
Therefore,  the  Agency  is  interested  in 
receiving  comments  and  data  pertaining 
to:  state-of-the-art  approaches  and  tools 
for  conducting  ecologic-risk  assessment, 
including  initial  screening  as  well  as 
detailed  assessments;  availability  of 
identification  of  useful  guidance; 
availability  of  standardized  eco-based 
action  levels  and  cleanup  levels,  or 
standardized  approaches  for  developing 
site-specific  levels;  site-specific 
examples  of  impacts  to  ecologic 
receptors  from  RCRA  corrective  action 
sites,  and  examples  of  successful 
remedial  actions  implemented  to 
address  these  impacts;  limitations 
associated  with  assessing  ecologic  risks, 
and  taking  remedial  actions  to  protect 
ecologic  receptors  in  general;  specific 
needs  for  additional  guidance  and 
research;  and  suggestions  regarding  the 
scope  of  specific  corrective  action 
regulations  dealing  with  assessment  and 
protection  of  ecologic  receptors. 

6.  Risk  Assessment  Methods 

EPA  has  been  criticized  for  relying  on 
uniform,  "one  size  fits  all"  risk 
assessment  methods,  particularly  in  the 
context  of  its  remedial  action  programs. 
According  to  critics,  often,  the  default 
assumptions  or  models  incorporated 
into  Agency  risk  assessment  guidance 
documents  do  not  adequately  reflect 
site-specific  conditions.  The  use  of 
empirical  data  collected  from  a  site,  or 
methods  developed  expressly  for 
application  at  specific  sites  or  types  of 
sites,  could  result  in  more  valid  and 
reliable  characterizations  of  risks  to 
human  health  and  the  environment.  On 
the  other  hand,  not  ever>'  site  would 
benefit  from  a  comprehensive  site- 
specific  evaluation.  EPA  thus  needs  to 
strike  a  balance  between  the  ease  of 
uniform  risk  assessment  methods  and 
the  improved  targeting  and  effectiveness 
associated  with  accounting  for  site- 
specific  conditions. 


EPA  is  interested  in  the  effect  of 
provisions  which  would  encourage  the 
expanded  consideration  of  site-specific 
conditions  and  other  innovative  risk 
assessment  methods  where  such 
provisions  would  enhance  program 
effectiveness  or  efficiency.  For  example, 
how  could  the  Agency  provide  for  the 
use  of  site-specific  or  innovative 
approaches  to  risk  assessment  while 
still  enabling  EPA  or  state  agencies  to 
maintain  adequate  oversight?  Are  there 
mechanisms  available  for  risk 
assessment  to  be  independently 
validated  as  reasonable 
characterizations  of  site  risk,  thereby 
reducing  the  demands  for  technical 
oversight  and  the  time  required  to 
approve  site-specific  decisions.  What 
incentives  (if  any)  should  EPA  provide 
to  encourage  these  efforts?  What 
provisions  or  procediu^s,  either  in  the 
1990  proposal  or  in  existing  regulations, 
inhibit  the  effective  use  of  site-specific 
risk  assessments? 

Significant  improvements  in  risk 
assessment  methodology  have  occurred 
since  the  1990  proposal.  EPA  is 
interested  in  capturing  these  benefits  in 
the  corrective  action  program.  The 
Agency  thus  seeks  comments 
concerning  how  RCRA  corrective  action 
regulations  might  be  constructed  so  as 
to  maximize  the  extent  to  which  these 
improvements  are  reflected  in  site 
evaluations,  as  well  as  the  development 
and  selection  of  remedial  alternatives. 
Further,  EPA  is  interested  in  comments 
addressing  actions  the  Agency  could 
take  to  act  as  a  positive  force  for  change 
in  the  evolutionary  improvement  of  risk 
assessment  methods. 

F.  Public  Participation  and 
Environmental  Justice 

EPA  intends  for  the  final  corrective 
action  regulations  to  be  consistent  with 
the  Agency's  efforts  to  improve 
permitting  and  public  participation 
while  providing  sufficient  flexibility  to 
meet  site-specific  goals.  The  Agency 
believes  that  facility  owners/operators, 
state  environmental  agencies,  tribes,  and 
private  citizens  are  often  in  the  best 
positions  to  determine  what  modes  of 
communication  and  participation  will 
work  best  in  their  communities.  EPA 
believes  the  final  rule  should  provide 
the  flexibility  necessary  to  find  the  best 
local  solutions. 

EPA  requests  general  comment  on  the 
role  of  public  participation  in  the 
corrective  action  program  and  on 
opportunities  to  improve  public 
participation,  especially  the 
participation  of  any  communities  which 
have  not  been  effectively  involved  in 
the  corrective  action  process  to  date. 


The  Agency  is  particularly  interested  in 
comments  which  address: 

(a)  Public  participation  tools. 
Currently,  most  public  participation 
opportimities  center  around  use  of 
public  notices  (usually  in  a  local 
newspaper)  and  public  meetings.  EPA 
requests  that  conunenters  address  the 
use  of  additional  pubfic  participation 
tools  (such  as  public  participation 
plans,  community  advisory  panels,  fact 
sheets,  workshops,  on-line 
communications,  and  informal 
meetings)  which  might  be  more  effective 
in  reaching  communities. 

(b)  Public  participation  responsibility. 
EPA  believes  there  may  be  situations 
where  the  corrective  action  process 
would  benefit  if  the  facihty  initiated  the 
permit  modifications  under  40  CFT? 
270.42.  rather  than  the  Agency  initiating 
permit  modifications  under  40  CFR 
270.41.  For  instance,  if  a  facility  owner/ 
operator  must  undertake  an  interim 
action,  it  may  be  more  appropriate  for 
the  facility  to  request  a  permit 
modification.  EPA  anticipates  that 
allowing  this  flexibility  would  improve 
interaction  between  the  public  and  the 
facility  and  allow  owners/operators  to 
streamline  the  process  by  combining 
modifications,  where  appropriate.  We 
request  comment  on  this  approach  and 
the  use  of  owner/operator  initiated 
permit  modifications  to  provide  public 
participation  opportunities. 

(c)  Tailoring  public  participation  to 
the  level  of  interest.  EPA  encourages 
facility  owners/operators  and  regulatory 
agencies  to  choose  a  level  of  public 
participation  that  is  commensurate  with 
the  level  of  pubUc  interest.  The  Agency 
is  aware  of  innovative  approaches  to 
pubUc  participation  where  the  level  of 
public  participation  opportunities 
increase  dramatically  if  a  certain 
number  of  citizens  from  the  affected 
community  request  increase  public 
participation.  The  Agency  realizes  that 
every  corrective  action  process  is 
different  and  may  involve  overlapping 
and  varied  activities.  EPA  requests 
comments  on  public  participation  tools 
which  could  be  used  to  tailor  pubUc 
participation  opportunities  to  the  level 
of  interest  in  the  affected  community 
and  to  the  significance  of  any  given 
corrective  action  activity.  The  Agency 
requests  that  commenters  who  support 
tailoring  public  participation 
requirements  to  the  level  of  interest  at 
any  given  facility  also  address  the 
degree  to  which  the  Agency  or  the 
facility  owner/operator  should  take 
steps  to  inform  the  public  of  the  onset 
of  corrective  actions  to  initiate  public 
interest. 


G.  When  Permits  Can  Be  Terminated 

The  1990  proposal  contained  a 
provision  requiring  owners  and 
operators  to  obtain  RCRA  permits  for 
the  entire  "period  necessary  to  comply 
with  the  requirements  of  Subpart  S" 
(proposed  40  CFR  270.1(c)).  As 
discussed  in  the  preamble  to  the  1990 
proposal  (see,  55  FR  at  30846)  this  was 
intended  to  apply  even  where  the 
hazardous  waste  management  activities 
that  originally  triggered  the  need  to 
obtain  a  permit  were  no  longer 
continuing.  The  aim  of  this  provision 
was  to  ensiu-e  that  corrective  action  was 
carried  to  its  conclusion.  Furthermore, 
EPA  believed  that  if  corrective  action 
obligations  ceased  when  the  need  for 
the  permit  otherwise  ended,  an  artificial 
incentive  would  be  created  to  terminate 
viable  facilities  (e.g.,  facility  owners/ 
operators  would  choose  to  curtail 
management  of  hazardous  waste — and 
the  need  for  an  RCRA  permit — in  to 
avoid  completing  corrective  actions).     / 

When  the  CAMU  rule  was 
promulgated,  EPA  reiterated  its  view 
that  facilities  undergoing  corrective 
action  must  continue  to  renew  their 
permits,  even  if  the  original  regulated 
hazardous  waste  activity  has  ceased, 
until  the  corrective  action  has  been 
completed.  See  58  FR  at  8676-77.  EPA 
clarified  that  this  obligation  arises  under 
existing  statutes  and  regulations,  even 
pending  final  promulgation  of  the 
additional  language  proposed  in  1990. 
EPA  indicated  at  that  time  that  it  would 
determine  whether  further  regulatory 
clarification  of  this  issue  was  necessary. 

At  this  time,  EPA  is  inviting  comment 
on  whether,  as  a  policy  matter,  extended 
permitting  is  the  best  approach  to 
ensuring  that  corrective  action  is  carried 
out  over  the  long  term,  or  whether  other 
alternatives  should  be  considered.  For 
example,  one  approach  might  be  to 
terminate  the  permit  when  active  hazard 
waste  management  ceased,  but  to 
continue  the  cleanup  obligation  through 
some  other  vehicle,  possibly  an 
enforcement  order.  Any  alternatives 
proposed  should  address  such  matters 
as  the  reliability  of  the  approach  over 
the  very  long  term,  the  level  of 
administrative  oversight  required,  the 
legal  basis  in  RCRA  for  imposing  the 
requirement  if  a  permit  is  not  issued 
and  whether  the  RCRA  statute  would 
allow  terminating  a  permit  before  the 
corrective  action  was  complete. 
Conmienters  proposing  alternatives  are 
particularly  encouraged  to  address 
options  for  the  situation  where 
engineering  or  institutional  controls 
must  be  managed  indefinitely  into  the 
future  and  whether  permits  can  or 
should  be  terminated  when  the  final 


remedy  involves  some  form  of 
engineering  or  institutional  controls. 
Commenters  who  support  permit 
termination  when  final  remedies 
involve  engineering  or  institutional 
controls  are  encouraged  to  address  what 
other  mechanisms,  if  any,  should  be 
used  to  ensiu«  continued  reliability  of 
the  engineering  or  institutional  control 
and  the  role  of  EPA,  if  any.  in  imposing, 
maintaining  and  enforcing  such 
mechanisms. 

H.  Effect  of  Property  Twnsfer  on 
Corrective  Action  Requirements 

The  transfer  of  part  of  a  facility 
subject  to  corrective  action  creates 
questions  regarding  which  corrective 
action  obligations  continue  at  the 
transferred  parcel  and  which  party  has 
the  corrective  action  responsibiUty.  The 
1990  proposal  discussed  this  issue,  and 
EPA  is  still  interested  in  general 
comments  in  this  area.  The  1990 
proposal  identified  two  options: 
requiring  the  permittee  to  complete 
corrective  action  even  on  parcels  sold  to 
others,  and  requiring  the  piurhaser  of 
the  parcel  to  complete  the  corrective 
action.  EPA  continues  to  be  interested 
in  comments  on  these  two  options. 

A  related  issue  is  the  point  in  time  at 
which  the  extent  of  the  facihty  is 
defined.  For  example,  if  a  parcel  were 
transferred  after  a  permit  application 
had  been  submitted,  but  before  a  permit 
or  corrective  action  order  was  issued, 
the  implications  might  be  different  from 
if  the  transfer  occurred  after  the  permit 
was  issued.  The  1990  proposal  also 
suggested  that  it  might  make  a 
difference  whether  the  transfer  occurred 
before  implementation  of  the  remedy. 
Since  RCRA  corrective  action 
requirements  apply  to  the  current  owner 
and  operator  of  an  RCRA  facility  and  do 
not  routinely  extend  to  past  facility 
ourners/operators,  EPA  believes  there 
may  be  some  incentive  for  facility 
owners/operators  to  sell  portions  of 
their  facilities  before  corrective  action 
requirements  can  be  imposed.  EPA  is 
aware  of  situations  where  a  facility 
owner/operator  has  sold  entire  facilities, 
excluding  only  the  closed  RCRA 
regulated  units,  in  what  seems  to  be  an 
effort  to  avoid  application  of  RCRA 
corrective  action  requirements.  While 
EPA  has  numerous  authorities  that 
could  be  used  to  address  cleanup 
requirements  even  after  portions  of  the 
faciUty  had  been  sold,  EPA  believes 
application  of  these  other  authorities, 
rather  than  RCRA  corrective  action 
authorities,  could  increase  transaction 
costs  and  delay  cleanups. 


/.  Financial  Assurance  for  Corrective 
Action 

Currently,  Financial  Assurance  for 
Corrective  Action  or  FACA  is  required 
under  40  CFR  264.101.  More  detailed 
requirements  for  financial  assurance  for 
corrective  action  were  proposed  on 
October  24.  1986  (51  FR  37854)  and  in 
the  1990  proposal.  EPA  requests  general 
comment  on  the  need  for  detailed 
corrective  action  financial  assurance 
regulations  and  the  utihty  of  the  1986 
and  1990  proposals  as  guidance  in  this 
area.  Commenters  should  address 
whether  regulations  or  guidance  would 
better  promote  the  goals  of  the 
corrective  action  program  and  financial 
assurance  for  corrective  action,  and 
whether  the  flexibiUty  inherent  in  the 
FACA  proposals  has  been  useful  or 
detrimental.  In  addition,  EPA  is 
interested  in  comments  which  address: 

(a)  Timing  of  financial  assurance. 
EPA  requests  commenters  address  both 
the  stages  in  the  corrective  action 
process  where  FACA  requirements  have 
proven  most  useful  (e.g.,  should 
financial  assurance  be  required  before  a 
remedy  is  selected,  perhaps  to  ensure 
completion  of  facility  investigations) 
and  the  stages,  if  any.  where  FACA 
requirements  have  been  of  limited 
utility.  In  its  previous  notices.  EPA  has 
said  th  t  financial  assurance  should  be 
required  at  the  time  of  remedy  selection 
Is  this  still  an  appropriate  policy?  EPA 
is  especially  interested  in  comments 
that  address  whether  financial 
assurance  has  been  an  impediment  to 
corrective  actions  due  to  the  investment 
entailed  In  addition,  the  Agency 
requests  comments  on  how  the  amount 
of  financial  assurance  required  should 
be  determined.  For  example,  should 
financial  assurance  be  required  for 
operation  and  maintenance  costs  in 
perpetuity  or  should  U  be  required  for 
a  standardized  length  of  time  (e.g..  five, 
ten  or  twenty  years)?  Should  the 
financial  assurance  timing  be  adjusted 
to  address  interim  measures  and 
support  the  stabilization  initiative' 
Because  cost  estimations  at  certain 
stages  in  the  process  can  be  inaccurate, 
should  financial  assurance  requirements 
cover  shorter  time  frames,  such  as  two 
years?  Should  EPA  be  concerned  with 
financial  assurance  for  short  term 
investigation  and  construction  costs  or 
should  we  focus  on  assuring  long  term 
operations  and  maintenance  expenses? 

lb  I  Design  of  a  F.^CA  rule 
Commenters  who  belie\  e  that  EP.-\ 
should  promulgate  detailed  regulations 
on  financial  assurance  for  corrective 
action  should  address  the  design  of  such 
rules.  Alternati\  ely.  are  the  current 
general  rules  sufficient  or  more 
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appropriate?  Are  there  algorithms  or 
decision  guidelines  which  have  proven 
successful  in  ensuring  adequate 
financial  assurance;  should  EPA  adopt 
these  guidelines  as  guidance  or  in 
regulation  for  corrective  action  financial 
assurance?  How  should  financial 
capability  enter  into  decisions  on 
stabilization  or  corrective  measures? 
How  well  is  the  current  financial 
assurance  for  corrective  action  program 
working?  EPA  is  interested  in 
alternative  approaches  to  ensuring  the 
completion  of  corrective  actions.  For 
example,  are  there  particular  state  rules 
which  have  proven  effective  in  dealing 
with  both  financially  sound  and 
financially  weak  firms?  Are  there  other 
clean  up  programs  which  address 
financial  assurance  more  effectively 
than  the  current  corrective  action 
program?  Should  evidence  of  corporate 
commitments  to  cleanups  such  as 
continuing  construction  and  progress 
affect  financial  assurance  requirements? 
If  so.  how? 

(d)  Cost  estimates.  EPA  requests  that 
commenters  address  the  accuracy  and 
timing  of  FACA  cost  estimates.  EPA  is 
interested  in  comments  which  address 
the  causes  for  differences  among  FACA 
estimates  at  various  stages  in  the 
corrective  action  process,  differences 
between  estimates  and  actual  figures, 
particular  stages  of  the  corrective  action 
process  which  are  more  prone  to  cost 
errors  than  others,  the  time  period  over 
which  cost  estimates  are  most  accurate, 
and  the  relationship  between  costs 
reported  to  permitting  authorities  and 
costs  reported  in  financial  reports.  Some 
permittees  have  suggested  that  cost 
estimates  cover  only  a  period  of  two  to 
three  years  with  annual  updates.  Would 
this  be  adequate  and  appropriate? 

(e)  Discounting.  EPA  requests  that 
commenters  address  the  use  of 
discounting  in  the  FACA  process.  For 
example,  would  discounting  produce 
better  estimates  of  corrective  action 
costs  or  change  corrective  action 


decisions?  If  commenters  beUeve 
discounting  is  appropriate,  the  Agency 
requests  that  comments  address  the 
effect  of  discounting  on  FACA 
instruments,  appropriate  discoxmt 
factors  and  time  frames  and.  if 
discounting  is  used,  the  bases  for 
requiring  or  not  requiring  FACA  for  the 
whole  process. 

(f)  Use  of  the  1986  Proposal  As 
Guidance.  EPA  requests  that 
commenters  provide  information  on 
when  the  1986  proposal  has  been  useful 
as  guidance.  Have  the  mechanisms  in 
the  proposal  provided  for  clean  ups  or 
clean  up  activities  which  would  not 
have  occurred  without  them?  Have  the 
mechanisms  or  requirements  diverted 
resources  from  actual  clean  up 
activities?  Are  the  proposal  mechanisms 
unnecessary,  insufficient,  or  outdated? 

/.  State  Authorization 

EPA  requests  comments  on  general 
issues  associated  with  state 
authorization  for  corrective  action  and 
the  relative  roles  of  state  and  Federal 
agencies  in  authorized  states.  EPA  is 
particularly  interested  in  comments 
which  address: 

(a)  Rate  and  pace  of  authorization. 
EPA  intends  for  states  to  be  the  primary 
implementors  of  the  RCRA  program. 
Although  49  states  and  territories  are 
authorized  to  implement  the  RCRA 
program,  many  of  these  states  are  also 
authorized  for  significant  amendments 
to  the  RCRA  program,  including  29 
states  which  are  authorized  for 
corrective  action.  EPA  requests 
comments  on  incentives  (and 
disincentives)  to  corrective  action 
authorization  and  suggestions  for 
improving  the  efficiency  of 
authorization  processes. 

(b)  Role  of  EPA  in  authorized  states. 
As  more  states  become  authorized, 
EPA's  role  is  changing.  For  example,  in 
many  states  EPA  is  doing  much  less 
direct  program  implementation.  EPA  is 
interested  in  defining  its  role  in 


authorized  states  and  in  developing 
oversight  models  which  use  state  and 
Federal  resources  most  efficiently  (e.g., 
focus  on  results,  rather  than  process). 

(c)  Effect  of  promulgation  of  corrective 
action  rules  on  authorized  state 
programs.  Final  corrective  action 
regulations  will  be  promulgated 
pursuant  to  HSWA.  Ordinarily,  more 
stringent  HSWA  rules  are  immediately 
effective  in  authorized  states  (RCRA 
Section  3006(g)(1).  However,  EPA  is 
concerned  about  potential  disruptions 
to  ongoing  cleanup  being  conducted 
pursuant  to  authorized  state  corrective 
action  programs  and  does  not  want 
authorized  state  corrective  action 
programs  to  revert  back  to  EPA. 
Therefore,  in  1990.  EPA  proposed  that 
any  revisions  to  final  Subpart  S 
corrective  action  regulations  would  not 
become  effective  in  states  authorized  for 
Subpart  S  until  those  states  had  adopted 
the  new  rules.  Currently  29  states  are 
authorized  for  the  existing  corrective 
action  regulations,  EPA  believes  the 
same  logic  that  led  it  to  propose  that 
revisions  to  the  corrective  action 
regulations  proposed  in  1990  would  not 
become  effective  in  authorized  states 
until  states  adopted  them  could 
arguably  be  applied  to  the  current 
situation;  therefore,  EPA  requests 
comments  on  whether  final  corrective 
action  regulations  should  not  be 
effective  in  states  authorized  for  the 
existing  corrective  action  program  until 
those  states  adopt  the  final  rules.  EPA 
also  requests  comments  on  approaches 
to  authorization  which  will  minimize 
disruption  of  existing  state  corrective 
action  programs  upon  promulgation  of 
new  Federal  corrective  action 
requirements. 

Dated:  April  12,  1996. 
Carol  M.  Browner. 
Administrator. 

[FR  Doc.  96-9707  Filed  4-30-96;  8:45  am] 
BtLLING  CODE  aeao-dfr-p 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4057-N-01] 

Office  of  the  Secretary;  Utility 
Allowances  for  Use  by  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  utility  allowances. 

summary:  This  notice  issues  the  utility 
allowances  established  in  accordance 
with  the  Secretary's  authority  to 
regulate  the  Federal  National  Mortgage 
Association  ("Fannie  Mae")  and  the 
Federal  Home  Loan  Mortgage 
Corporation  ("Freddie  Mac")  (each 
enterprise  is  also  referred  to  as  a 
"Government-Sponsored  Enterprise"  or 
"GSE").  These  allowances  are  used  to 
determine  whether  rental  units  financed 
by  GSE  mortgage  purchases  are 
affordable  and  may  count  toward  the 
achievement  of  the  income-based 
housing  goals  established  by  the 
Secretary.  For  these  purposes,  the 
allowances  in  this  notice  shall  be  added 
to  the  contract  rent  for  rental  units  in 
which-.  (1)  tenant  income  is  not 
available;  (2)  contract  rent  does  not 
include  the  cost  of  utihties;  and  (3)  the 
GSE  does  not  use  the  HUD  Section  8 
utility  allowances. 

EFFECTIVE  DATE:  April  23.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Tasker,  Director,  Office  of 
Government-Sponsored  Enterprises 
Oversight,  Department  of  Housing  and 
Urban  Development,  Room  6154,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  telephone  (202)  708-2224  (this  is 
not  a  toll-free  number).  For  hearing-  and 
speech-impeiired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-6339. 

SUPPLEMENTARY  INFORMATION: 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(1)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  notice  relate  only  to  cost 
determinations  that  do  not  affect  the 
physical  condition  of  any  building  and. 


therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  PoUcy  Act. 

Background 

The  Federal  Housing  Enterprise 
Financial  Safety  and  Soundness  Act  of 
1992,  enacted  as  Title  XIII  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
October  28, 1992;  codified  generally  at 
12  U.S.C.  4501-4561)  ("the  Act").' 
requires  the  Secretary,  inter  alia,  to 
establish  and  monitor  the  performance 
of  the  GSEs  in  meeting  annual  goals  for 
mortgage  purchases  on  housing  for  low- 
and  moderate-income  families  and 
special  affordable  housing,  i.e.,  housii^g 
meeting  the  needs  of  and  affordable  to 
low-income  families  in  low-income 
areas  and  very  low-income  families.  On 
January  2,  1996,  the  Secretary's  new 
regulation  of  the  GSEs,  codified  at  24 
CFR  part  81,  became  effective.  See  60 
FR  61846  (Dec.  1,  1995). 

Under  the  Act  and  regulations,  in 
considering  whether  a  rental  dwelling 
unit  that  is  financed  by  a  GSE  mortgage 
purchase  is  affordable  and  counts 
toward  any  housing  goal,  the  Secretary 
must  consider  the  income  of  tenants  if 
income  information  is  available.  Where 
income  information  is  not  available, 
rent  on  the  dwelling  unit  is  used  as  a 
proxy  and  compared  to  the  rent  levels 
affordable  to  very-low-,  low-,  and 
moderate-income  families  and  families 
whose  incomes  do  not  exceed  50 
percent  of  the  area  median  income 
("especially  low-income  families"). ^  To 
be  considered  affordable  and  count 
under  the  goal,  the  rent  cannot  exceed 
30  percent  of  the  maximum  income 
level  of  the  family's  classification,  i.e., 
especially  low-,  very-low-,  low-,  or 
moderate-income,  with  adjustments  for 
unit  size. 3 

Under  the  regulation,  "rent"  is 
defined  as  contract  rent,  but  only  where 
the  contract  rent  includes  the  cost  of  all 
utilities.*  In  all  other  instances,  rent  is 
contract  rent  plus  either:  the  actual  cost 
of  utilities,  or  a  utility  allowance.'  The 
regulation  allows  the  GSEs  to  choose 


>  Unless  otherwise  specified,  all  sections  cited 
herein  are  in  the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of  1992. 
Sections  1331-1336  of  that  Act  are  codified  at  12 
U.S.C.  4561-66. 

i  Sections  1332(c)  and  1333(c). 

'Sections  1332(c)(2)  and  1333(c)(2). 

*  24  CFR  81.2. 


from  two  difi^erent  utihty  allowances — 
the  allowances  used  in  the  HUD  Section 
8  Program  or  the  utility  allowances 
derived  from  the  American  Housing 
Survey  (AHS)  and  issued  annually  by 
the  Secretary.* 

This  notice  issues  the  AHS-derived 
utility  allowances  for  1996  and  1997.  In 
establishing  these  allowances,  the 
Department  analyzed  AHS  data  on  the 
median  costs,''  based  on  unit  type,  paid 
by  renters  in  both  multifamily  and 
single  family  properties  for  electricity, 
gas,  oil,  water,  and  other  utilities. 

The  GSEs  were  advised  by  letter  dated 
March  22,  1996,  that  these  allowances 
were  to  be  issued  in  the  Federal 
Register. 

The  Utility  Allowances 

In  accordance  with  sections  1321, 
1331-33.  and  1336  of  the  Federal 
Housing  Enterprise  Financial  Safety  and 
Soundness  Act  (12  U.S.C.  4541.  4561- 
63,  and  4566),  and  as  provided  in 
paragraph  (1)  under  the  definition  of 
"utili^  allowance"  in  section  81.2(b)  of 
Title  24  of  the  Code  of  Federal 
Regulations,  the  AHS-derived  utility 
allowances  for  1996  and  1997  are  as 
follows: 


Type  of  prop- 
erty 

Number  of  bedrooms 

Effi- 
ciency 

1 

2 

3or 
more 

Multrtamily  

Single  family 

S51 
67 

$59 
78 

$78 

104 

$102 

134 

Effect  of  Notice  Beyond  1997 

For  1998  and  thereafter,  the  Secretary 
shall  establish  AHS-derived  utility 
allowances  by  subsequent  notice. 
Pending  establishment  of  such 
allowances  for  1998  and  thereafter,  the 
allowances  in  this  notice  shall  continue 
to  be  used  by  the  GSEs. 

Dated:  April  23, 1996. 
Henry  G.  Cisneros, 

Secretary. 

(FR  Doc.  96-10689  Filed  4-30-96;  8:45  am] 

BILUNG  COOE  4210-32-P 


•w. 

'  The  AHS  medians  have  been  adjusted  for  the 
percentage  change  in  the  Consumer  Price  Index  for 
Fuel  and  Other  Utilities  between  luly-December 
1993  (the  period  when  the  AHS  was  conducted) 
and  November  1995,  and  have  been  projected 
forward  using  the  Data  Resources  Incorporated 
(DRI)  predicted  increase  from  November  1995 
through  the  fourth  quarter  of  1996. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

48  CFR  Parts  2401,  2402,  2404,  2405, 
2406,  2409,  2411,  2412,  2413,  2414, 
2415,  2416,  2417.  2419.  2420,  2426. 
2428,  2429,  2432,  2434,  2436.  2437, 
2442,  2452  and  2453 

[Docket  No.  FR-3887-F-02] 

RIN  No.  2535-AA23 

Office  of  the  Assistant  Secretary  for 
Administration;  HUD  Acquisition 
Regulation;  Field  Reorganization, 
Streamlining,  and  Simplification 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Final  rule;  technical 
amendments 

SUMMARY:  The  purpose  of  this  final  rule 
IS  to  amend  the  HUD  Acquisition 
Regulation  (HIIDAR)  to:  implement  the 
Department's  Field  reorganization, 
particularly  the  establishment  of  the 
Administrative  Service  Centers; 
implement  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA); 
augment  Departmental  efforts  to 
streamline  and  simplify  the 
procurement  process  by  removing 
unnecessary  restrictions;  make  technical 
amendments  to  the  interim  rule;  and. 
correct  obsolete  references. 
EFFECTIVE  DATE:  May  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Girovasi,  Jr.,  Director.  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts.  Room  5262, 
451  Seventh  Street.  SVV..  Washington, 
DC  20410-3000  (voice  (202)  708-0294. 
TTY  (202)  708-1112).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  uniform  regulation  for  the 
procurement  of  supplies  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Acquisition  Regulation  (FAR), 
was  promulgated  on  September  19,  1983 
(48  FR  42102).  The  F,^R  is  codified  in 
title  48,  chapter  1,  of  the  Code  of 
Federal  Regulations.  HUD  promulgated 
its  regulation  to  implement  the  FAR  on 
March  1.  1984  (49  FR  7696). 

The  HUDAR  (title  48,  chapter  24  of 
the  Code  of  Federal  Regulations)  is 
prescribed  by  the  Assistant  Secretary  for 
Administration  under  section  7(d)  of  the 
Department  of  HUD  Act  (42  U.S.C. 
3535(d));  section  205(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  486(c));  the 
Secretary's  delegation  effective  October 
9.  1985  (50  FR  42097);  and  the  general 
authorization  in  FAR  1.301. 


On  September  5.  1995  (60  FR  46152), 
the  Department  published  an  interim 
rule  to  amend  the  HUDAR  to  update 
existing  coverage  with  respect  to  the 
Department's  structure  and 
organizational  responsibilities,  to 
implement  the  Federal  Acquisition 
Streamlining  Act  (FASA)  (Pub.  L.  103- 
355,  approved  October  13.  1994),  and  to 
streamline  Departmental  procurement 
practices.  This  rule  responds  to  public 
comment  on  the  interim  rule,  and  issues 
it  as  a  final  rule.  This  rule  also  removes 
unnecessary  restrictions  and  corrects 
obsolete  references. 

Public  Comments 

During  the  public  comment  period, 
one  comment  was  received  on  the 
interim  rule. 

The  commenter  expressed  concern 
regarding  the  language  at 
§  2415.608(a)(2).  which  permits  the 
identification  of  proposals  submitted  in 
a  best  value  procurement  as  being  either 
"acceptable",  "unacceptable  but  capable 
of  being  made  acceptable",  or 
"unacceptable."  The  interim  rule  stated, 
"However,  under  solicitations  where 
mandatory  requirements  are  established, 
those  proposals  that  do  not  meet  the 
mandatory  requirements  may  be  found 
unacceptable  without  further  review." 

The  commentor  pointed  out  that  this 
practice  seems  to  set  up  a  dichotomy 
between  best  value  procurements  and 
those  with  mandatory  requirements,  as 
though  they  are  mutually  exclusive.  The 
commentor  stated  that  if  a  proposal  fails 
to  meet  a  minimum  requirement,  it 
could  be  rejected  as  "unacceptable" 
without  further  review,  which 
contradicted  the  ability  to  identify  a 
proposal  as  "unacceptable  but  capable 
of  being  made  acceptable."  The  . 
commentor  stated  that  presumably, 
there  will  be  many  proposals  that  fail  to 
meet  one  or  more  mandatory 
requirements  in  the  initial  round,  but 
which,  through  minor  clarification  or 
even  discussions,  could  easily  be 
corrected  to  meet  any  such  requirement. 
The  commentor  recommended  that  the 
language  in  the  last  sentence  of 
§  2415.608(a)(2)  either  be  revised  to  be 
consistent  with  the  preceding  coverage, 
or  deleted  altogether. 

HUD  agrees  with  the  commentor  and 
has  deleted  the  last  sentence  of 
§  2415.608(a)(2)  in  the  final  rule.  The 
language  as  written  in  the  interim  rule 
could,  to  some  extent,  limit  the 
Department's  ability  to  select  the  best 
contractor.  Potentially,  the  initial 
proposal  representing  the  best  value 
could  be  rejected  as  "unacceptable"  for 
failing  to  meet  a  mandatory  requirement 
of  the  solicitation,  when  the  deficiency 
could  possibly  be  corrected  through 


minor  clarification  or  discussions.  Such 
a  proposal  may  represent  an  outstanding 
offer  in  all  other  respects,  but  under  the 
interim  rule,  it  would  have  been 
rejected  as  "unacceptable".  Requiring 
the  Department  to  reject  as 
"unacceptable"  any  proposal  that  fails 
to  meet  a  solicitation's  mandatory 
requirements  appears  to  defeat  the 
purpose  of  a  best  value  procurement. 
Removal  of  the  last  sentence  resolves 
this  problem.  In  addition, 
§  2415.608(a)(2)  and  (3)  are  merged  and 
redesignated  as  §  2415.608(a)(3)  to 
conform  to  a  corresponding  FAR 
change. 

Additional  Changes 

The  following  changes  are  also  made 
bv  this  rule: 

HUDAR  2401.102  through  2401.105 
are  redesignated  as  2401.103  through 
2401.106,  respectively,  to  conform  to 
corresponding  FAR  structure  recently 
published  as  FAC  90-29,  effective  July 
3,  1995.  The  heading  titles  and 
regulation  text  are  unchanged. 

HUDAR  2409.508  throu^  2409.508- 
2  are  redesignated  as  2409.507  through 
2409.507-2.  respectively,  to  conform  to 
the  corresponding  FAR  structure.  The 
regulation  text  is  unchemged. 

HUDAR  part  2412,  Contract  deJivery 
performance,  is  redesignated  as  part 
241 1  and  retitled  to  conform  to  the 
revised  corresponding  FAR  structure 
published  as  FAC  90-32,  effective 
October  1,  1995. 

HUDAR  2412.1,  Delivery  or 
performance  schedules,  is  redesignated 
as  §  2411.4  to  conform  to  the  revised 
FAR  structure  published  as  FAC  90-32. 
effective  October  1,  1995.  The  regulation 
text  is  unchanged. 

HUDAR  2412.104,  Contract  clause,  is 
redesignated  as  §  2411.404  to  conform  to 
the  revised  FAR  structure  published  as 
FAC  90-32,  effective  October  1,  1995. 
The  text  is  revised  to  simplify  the 
prescriptive  language. 

HUDAR  2413.106-2  is  revised  to 
reflect  the  changed  procurement  method 
name. 

HUDAR  2413.505-1  is  revised  to 
authorize  the  use  of  Form  HUI>-2542, 
Purchase  Order  and  Payment 
Authorization,  for  any  purchase  using 
simplified  acquisition  procedures 
charged  to  the  FHA  Fund,  and  to 
remove  information  that  is  internal  in 
nature. 

HUDAR  2414.406,  Mistakes  in  bids,  is 
redesignated  as  §  2414.407  to  conform  to 
the  FAR  structure  revision  published  as 
FAC  90-29,  effective  July  3,  1995. 

HUDAR  2414.406-3,  Other  mistakes 
disclosed  before  award,  is  redesignated 
as  §  2414.407-3  to  conform  to  the  FAR 
structure  revision  published  as  FAC  90- 
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29,  effective  July  3.  1995.  The  regulation 
text  is  unchanged. 

HUDAR  2414.406-4.  Mistakes  after 
award,  is  redesignated  as  §  2414.407-4 
to  conform  to  the  FAR  structure  revision 
published  as  FAC  90-29,  effective  July 
3, 1995.  The  regulation  text  is  revised  to 
clarify  that  the  concurrence  of  counsel 
should  be  obtained  at  headquarters  or 
the  field,  depending  on  the  location  of 
the  contracting  activity. 

The  heading  HUDAR  2414.408. 
Award,  is  added  to  conform  to  the  FAR 
structure  revision  published  as  FAC  90- 
29,  effective  July  3,  1995. 

HUDAR  2414.407-70.  Award  when 
only  one  bid  is  received,  is  redesignated 
as  §  2414.408-70  to  conform  to  the 
revised  FAR  structure  published  in  FAC 
90-29.  effective  July  3, 1995.  The 
regulation  text  is  unchanged. 

HUDAR  2415.407,  Solicitation 
provisions,  contains  numerous  revisions 
to  remove  unnecessary  restrictions, 
simplify  the  prescriptive  language,  tailor 
proposal  content  to  the  specific 
solicitation,  and  reduce  paperwork 
burdens  placed  on  offerors.  The 
revisions  will  give  contracting  officers 
more  latitude  when  requesting  other 
than  certified  cost  or  pricing  data  in 
accordance  with  FAR  15.804-5(a)(2), 
and  will  clarify  distinctions  in 
procedures  when  using  the  "lowest- 
priced  technically  acceptable  proposal" 
or  "best  value"  approach  to  source 

HUDAR  2415.413-1,  Alternate  I,  is 
amended  to  eliminate  unnecessarily 
restrictive  requirements  regarding  the 
evaluation  of  proposals.  This  revision 
will  allow  the  Department  the  flexibility 
to  have  proposal  evaluations  performed 
by  the  most  competent  technical  and 
management  sources  available. 

HUDAR  2415.413-2,  Alternate  II.  is 
added  to  establish  a  procedure 
consistent  with  the  FAR  for  instances 
when  it  is  necessary  for  external  parties 
to  evaluate  proposals  to  meet  the 
Department's  evaluation  needs. 

In  HUDAR  2415.605,  Evaluation 
factors,  paragraphs  (c)  and  (e)  are 
renumbered  to  conform  to  the  revised 
FAR  structure  published  as  FAC  90-31, 
effective  October  1, 1995. 

HUDAR  2415.1004,  Protests  against 
award,  is  renumbered  to  conform  to  the 
revised  FAR  structure  published  as  FAC 
90-31,  effective  October  1. 1995.  The 
text  of  the  regulation  is  unchanged. 

HUDAR  2416.504,  Indefinite-quantity 
contracts,  is  reniunbered  to  §  2416.506, 
and  the  title  is  revised  to  Solicitation 
provisions  and  contract  clauses,  to 
conform  to  recent  FAR  changes 
published  in  the  Federal  Register 
September  26,  1995  as  FAC  90-33. 
effective  October  1,  1995.  Paragraph  (e) 


is  redesignated  as  a  new  section. 
§  2416.506-70,  Unpriced  delivery/task 
orders,  to  more  accurately  reflect  the 
text.  The  text  of  the  regulation  is 
unchanged. 

HUDAR  subpart  2417.2,  Options,  and 
§  2417.204(e).  Contracts,  are  added  in 
accordance  with  FAR  17.204(e)  to  give 
the  Department  more  flexibility  for  the 
acquisition  of  suppUes  or  services  and 
to  estabUsh  the  Senior  Procurement 
Executive  as  the  approving  official  for 
solicitations  and  contracts  where  the 
total  of  the  basic  and  option  periods 
exceed  5  years. 

HUDAR  part  2419,  Small  business 
and  small  disadvantaged  business 
concerns,  is  retitled  to  conform  to  the 
revised  FAR  structure  published-as  FAC 
90-32,  effective  October  1,  1995. 

HUDAR  2419.201,  General  policy. 
contains  numerous  revisions  to  include 
reference  to  women-owned  small 
businesses  to  conform  to  corresponding 
revisions  in  the  FAR  published  as  FAC 
90-32,  effective  October  1,  1995. 

HUDAR  subpart  2419.7. 
Subcontracting  with  small  businesses 
and  small  disadvantaged  business 
concerns,  is  retitled  to  conform  to  the 
revised  FAR  structure  published  as  FAC 
90-32,  effective  October  1, 1995.  The 
regulation  text  is  unchanged. 

HUDAR  subpart  2419.9,  Contracting 
opportunities  for  women-ovyTied  small 
businesses,  is  removed  in  its  entirety  to 
conform  to  corresponding  FAR  changes 
published  as  FAC  90-32,  effective 
October  1.1995. 

HUDAR  part  2420,  Labor  surplus  area 
concerns,  is  removed  in  its  entirety  and 
reserved  to  conform  to  the  revised  FAR 
structure  pubhshed  as  FAC  90-32, 
effective  October  1,  1995. 

HUDAR  2434.001,  Definition,  is 
removed  in  its  entirety.  The  threshold 
for  major  system  acquisitions  is 
addressed  in  internal  directives. 

In  HUDAR  2437.110,  Solicitation 
provisions  and  contract  clauses, 
paragraph  (f)  is  revised  by  removing  the 
last  sentence  to  simplify  the  prescriptive 
language.  The  forms  identified  in  the 
clause  prescription  are  specified  in  the 
clause  and  do  not  also  need  to  be  in  the 
prescription. 

To  remove  unnecessary  restrictions 
and  reduce  burdens  on  contractor  and 
HUD  personnel,  the  dollar  threshold  for 
requiring  HUD  Form  441.1,  "Project 
Management  System  Baseline  Plan", 
contained  in  HUDAR  2442.1106, 
Reporting  requirements,  is  increased 
from  $100,000  to  $500,000.  In  addition, 
the  text  is  revised  to  allow  the  use  of  the 
prescribed  forms  for  contracts  under 
$500,000,  when  determined  necessary 
by  the  Contracting  Officer. 


Accordingly,  the  prescription  at 
HUDAR  2442.1107,  Contract  clause,  is 
revised  to  reflect  the  increased  dollar 
threshold  of  $500 .000. 

HUDAR  2452.212-70,  Contract 
period,  is  renumbered  to  conform  to  the 
revised  FAR  structure  published  as  FAC 
90-32,  effective  October  1, 1995.  The 
text  of  the  regulation  is  corrected  to  cite 
the  renumbered  HUDAR  reference  and 
revised  to  simpUfy  the  prescriptive 
language. 

HUDAR  2452.215-70,  Proposal 
content  and  outline,  is  revised  to 
eliminate  unnecessary  restrictions  and 
simplify  the  basic  provision  concerning 
proposal  content.  A  new  Alternate  I  is 
added  for  prociu«ments  using  the 
lowest-priced  technically  acceptable 
approach  to  source  selection.  A  new 
Alternate  n  is  added  for  situations 
where  the  proposed  contract  requires 
work  on,  or  access  to,  sensitive 
automated  systems. 

HUDAR  2452.219-70.  Small  business 
and  small  disadvantaged  business 
subcontracting  plan,  is  retitled  and  the 
text  is  revised  to  include  women-owned 
small  businesses  to  conform  to  recent 
FAR  changes  pubUshed  as  FAC  90-32. 
effective  October  1.  1995.  to  eliminate 
repetition  and  clarif\'  the  content  of 
Alternate  I. 

HUDAR  2452.237-75.  Clearance  of 
personnel,  paragraph  (a),  is  amended  to 
revise  the  forms  to  be  submitted  in  the 
event  contractor  persormel  will  be 
working  on-site  in  any  HUD  office.  The 
forms  originally  specified  have  changed 
and  this  amendment  merely  revises  the 
paragraph  to  reflect  the  correct  forms. 
Paragraphs  (b)  and  (c)  of  the  section 
remain  unchanged. 

The  prescriptive  language  at  HUDAR 
2452.242-71,  Project  management 
system,  is  revised  to  correspond  to  the 
clause  prescription  at  HUDAR 
2442.1107.  The  text  of  the  clause 
remains  unchanged. 

Other  Matters 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  and 
assigned  0MB  control  number  2535- 
0091.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Enxironmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
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Environmental  Quality  and  ,24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  the  performance 
of  accounting,  auditing  and  fiscal 
functions  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  meikes  amendments  to  the 
Department's  acquisition  regulations 
that  simplify  HUD's  procurement 
process,  revise  internal  HUD  component 
references,  and  implement  FAR 
revisions  without  adding  additional 
requirements. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  rule 
makes  technical  revisions  and 
corrections  to  the  agency's  regulations. 
As  a  result,  the  rule  is  not  subject  to 
review  under  the  Order. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  involves  Departmental  procurement 
procedures  only 

List  of  Subjects  in  48  CFR  Parts  2401, 
2402,  2404. 2405,  2406,  2409, 2411, 
2412,  2413,  2414,  2415,  2416,  2417. 
2419,  2420,  2426.  2428.  2429.  2432. 
2434,  2436.  2437.  2442,  2452  and  2453 

Government  procurement,  HUD 
acquisition  regulations. 

Accordingly,  title  48,  Chapter  24,  of 
the  Code  of  Federal  Regulations  is 
amended  by  adopting  as  final  the 
interim  rule  published  on  September  5. 
1995  (60  FR  46152),  with  the  following 
changes: 


PART  2401— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.  The  authority  citation  for  part  2401 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

2401.105    [Redesignstsd] 

2.  Section  2401.105  is  redesignated  as 
2401.106. 

2401.104-2    [R«d«signat»d] 

3.  Section  2401.104-2  is  redesignated 
as  2401.105-2. 

2401.104    [Redesignatad] 

4.  Section  2401.104  is  redesignated  as 
2401.105. 

2401.103    [Rodaslgnated] 

5.  Section  2401.103  is  redesignated  as 
2401.104. 

2401.102    [Redasignatad] 

6.  Section  2401.102  is  redesignated  as 
2401.103. 

PART  2409— CONTRACTOR 
QUALIFICATIONS 

7.  The  authority  citation  for  part  2409 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.C. 

3535(d). 

2409.508    [Radaaignatad] 

8.  Section  2409.508  is  redesignated  as 
2409.507. 

2409.508-1    [Radaaignatad] 

9.  Section  2409.508-1  is  redesignated 
as  2409.507-1. 

2409.508-2    [Radaaignatad] 

10.  Section  2409.508-2  is 
redesignated  as  2409.507-2. 

PART  2412— CONTRACT  DELIVERY 
OR  PERFORMANCE 

11.  The  authority  citation  for  part 
2412  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 

3535(d). 

Part  2412    (Redesignated] 

12.  Part  2412  is  redesignated  as  Part 
2411  and  the  heading  is  revised  to  read 
as  follows: 

PART  2411— DESCRIBING  AGENCY 
NEEDS 

2411.1    [Radaaignatad] 

13.  Newly  designated  subpart  2411.1 
is  redesignated  as  2411.4. 

2411.104    [Radaaignatad] 

14.  Newly  designated  2411.104  is 
redesignated  as  2411.404  and  revised  to 
read  as  follows: 


2411.404    Contract  clauaa. 

(a)  The  Contracting  Officer  may  insert 
the  clause  at  48  CFR  2452.211-70. 
Contract  Period,  in  all  solicitations  and 
contracts. 

PART  2413— SIMPUFIED  ACQUISITION 
PROCEDURES 

15.  The  authority  citation  for  part 

2413  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  41  U.S.Q  253; 
42  U.S.C.  3535(d). 

16.  Section  2413.106-2  is  revised  to 
read  as  follows: 

2413.108-2    Data  to  aupport  purchaaas. 

(d)  Contracting  officers  may  use  Form 
HUD-24007,  Purchase/Delivery  Order 
Data  File,  to  record  all  relevant  data 
pertaining  to  a  purchase  using 
simplified  acquisition  procedures, 
including  recording  written  and  oral 
quotations  received  and  documenting 
orders  against  GSA  contracts. 

17.  Section  2413.505-1  is  revised  to 
read  as  follows: 

241 3.506-1    Optional  Fonn  (OF)  347,  ordar 
for  auppliaa  and  aarvicaa,  and  Optional 
Form  348,  ordar  for  suppllaa  and  aarvicaa 
achadula-continuation. 

(b)  For  purchases  charged  to  the  FHA 
Fund  using  simplified  acquisition 
procedures,  contracting  officers  may  use 
Form  HUD-2542,  Purchase  Order  and 
Payment  Authorization. 

PART  2414— SEALED  BIDDING 

18.  The  authority  citation  for  part 

2414  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  41  U.S.C.  253; 
42  U.S.C.  3535(d). 

2414.406    [Radaaignatad] 

19.  Section  2414.406  is  redesignated 
as  2414.407. 

2414.406-3    [Radaaignatad] 

20.  Section  2414.406-3  is 
redesignated  as  2414.407-3. 

2414.406-4    [Radaaignatad] 

21.  Section  2414.406-4  is 
redesignated  as  2414.407-4.  and  revised 
to  read  as  follows: 

2414.407-4    Miataltaa  attar  award. 

(d)  For  determinations  under  FAR 
14.407-4(b)  (1)  and  (2).  the  Head  of  the 
Contracting  Activity  will  obtain  the 
concurrence  of  legal  counsel  before 
notification  to  the  Contractor.  The 
Contracting  Officer  shall  be  notified 
promptly  of  action  to  be  taken. 

22.  A  new  section,  "2414.408 
Award,"  is  added  immediately 
following  redesignated  2414.407-4,  to 
read  as  follows: 


2414.408    Avvard. 

2414.407-70    [Radaaignatad] 

23.  Section  2414.407-70  is 
redesignated  as  2414.408-70. 

PART  2415— CONTRACTING  BY 
NEGOTIATION 

24.  The  authority  citation  for  part 
2415  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  41  U.S.C  253; 
42  U.S.C.  3535(d). 

25.  Section  2415.407  is  revised  to  read 
as  follows: 

2415.407    Solicitation  provlaions. 

(a)  The  Contracting  Officer  shall  insert 
a  provision  substantially  the  same  as  the 
provision  at  48  CFR  2452.215-70, 
Proposal  Content,  in  all  solicitations  for 
negotiated  procurements  using  the  best 
value  approach  selection  method 
expected  to  exceed  the  simplified 
acquisition  limit.  The  Contracting 
officer  shall  adapt  paragraph  (c)  of  the 
provision  (i.e.,  include,  delete,  and 
provide  additional  detail  to 
subparagraphs]  to  address  the  particular 
requirements  of  the  immediate 
solicitation.  The  provision  may  be  used 
in  simplified  acquisitions  when  it  is 
necessary  to  obtain  technical  and 
management  information  in  making  the 
award  selection.  When  award  selection 
will  be  made  through  the  lowest-priced 
technically  acceptable  proposal  method, 
the  provision  shall  be  used  with  its 
Alternate  I.  If  the  proposed  contract 
requires  work  on,  or  access  to,  sensitive 
automated  systems  as  required  by  the 
clause  at  48  CFR  2452.237-76,  the 
provision  shall  be  used  with  its 
Alternate  II. 

26.  Section  2415.413-1  is  revised  to 
read  as  follows: 

2415.413-1    Alternate  t. 

It  is  HUD's  pohcy  to  have  proposals 
evaluated  by  \he  most  competent 
technical  and  management  sources 
available.  The  Department's  preferred 
procedure  for  evaluation  of  proposals  is 
not  to  disclose  the  proposals  outside  the  ^ 
Government  for  evaluation  purposes.  If 
external  parties  will  not  be  used  to 
evaluate  proposals,  the  procediu-es  in 
FAR  15.413-1  Alternate  I,  shall  be  used. 

27.  A  new  section  2415.413-2  is 
added  to  read  as  follows: 

2415.413-2    Alternate  II. 

When  it  is  necessary  to  disclose 
proposals  outside  the  Government  to 
meet  the  Department's  evaluation  needs, 
the  procedures  in  FAR  15.413-2 
Alternate  II,  shall  be  used. 

(f)(1)  The  HCA  is  authorized  to  make 
decisions  regarding  the  release  of 
proposals  outside  the  Government. 


(2)  The  written  agreement  shall  be 
obtained  prior  to  releasing  proposals  to 
the  evaluator. 

(3)  The  HCA  shall  make  the  written 
determination,  which  shall  be  retained 
permanently  in  the  official  contract  file. 

2415.605    [Amandad] 

28.  In  section  2415.605,  paragraph  (c) 
is  redesignated  (d)(1)  and  paragraph  (e) 
is  redesignated  as  paragraph  (d)(2). 

29.  In  section  2415.608,  paragraph  (a) 
is  revised  to  read  as  follows: 

2415.608    Propoaal  avaiuation. 

(a)  After  receipt  of  proposals,  the 
Contracting  Officer  will  forward  copies 
of  the  technical  portion  of  each  proposal 
to  the  TEP  Chairperson  or  his  or  her 
designee.  The  cost/price  portion  of  each 
proposal  shall  be  retained  by  the 
Contracting  Officer  pending  initial 
technical  evaluation  by  the  TEP. 

(3)  Technical  evaluation.  The  TEP 
shall  rate  each  proposal  based  on  the 
evaluation  factors  specified  in  the 
solicitation.  The  TEP  shall  identify  each 
proposal  as  being  either  acceptable, 
unacceptable  but  capable  of  being  made 
acceptable,  or  unacceptable.  A  proposal 
shall  be  considered  unacceptable  if  it  is 
so  clearly  deficient  that  it  cannot  be 
corrected  through  written  or  oral 
discussions.  Under  the  best  value 
approach,  predetermined  cut-off  scores 
designed  to  determine  a  threshold  level 
of  acceptability  of  proposals  shall  not  be 
employed.  A  technical  evaluation 
report,  which  complies  with  FAR 
15.608(a)(3),  shall  be  prepared  and 
signed  by  the  technical  evaluator(s), 
furnished  to  the  contracting  officer,  and 
maintained  as  a  permanent  record  in  the 
official  procurement  file. 


2415.1004    [Redesignated] 

30.  Section  2415.1004  is  redesignated 
as  2415.1005. 

PART  2416— TYPES  OF  CONTRACTS 

31.  The  authority  citation  for  part 
2416  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  41  U.S.C.  253; 
42  U.S.C.  3535(d). 

2416.504    [Redesignated] 

32.  Section  2416.504  is  redesignated 
as  2416.506  and  the  heading  is  revised 
to  read  as  follows: 

2416.506    Solicitation  provisions  and 
contract  clauses. 

33.  In  the  newly  redesignated  section 
2416.506,  paragraph  (e)  is  redesignated 
as  section  2416.506-70  and  the  heading 
is  added  to  read  as  follows: 


2416.506-70    Unprtcad  daHvaryAlMk 


(e)*  *  • 

PART  2417— SPECIAL  CONTRACTING 
METHODS 

34.  The  authority  citation  for  part 
2417  is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  1535;  40  U.S.C. 
486(c);  42  U.S.C.  3535(d). 

35..  A  new  subpart  2417.2  is  added  to 
read  as  follows: 

Sut>part  2417.2— Options 

36.  A  new  section  2417.204  is  added 
to  read  as  follows: 

2417.204    Contracts. 

(e)  The  Senior  Procurement  Executive 
shall  approve  any  solicitation  or 
contract  which  exceeds  the  five  (5)  vear 
maximum  for  acquisitions  of  supplies  or 
services. 

PART  2419— SMALL  BUSINESS 
PROGRAMS 

37.  The  heading  of  part  2419  is 
revised  to  read  as  set  forth  above. 

38.  The  authority  citation  for  part 
2419  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S  C. 
3535(d). 

39.  Section  2419.201(c).  (d)(1)  through 
(7)  and  (d)(9)  are  revised  to  read  as 
follows: 

2419.201    General  policy. 

(c)  The  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU),  Headquarters,  is  responsible 
for  the  administration  of  HUDs  small 
business  programs.  This  includes 
Department-wide  responsibility  for 
developing,  implementing,  executing, 
and  managing  these  programs, 
providing  advice  on  these  programs, 
and  representing  HUD  before  other 
government  agencies  on  matters 
primarily  affecting  small,  small 
disadvantaged  and  women-owTied  small 
businesses. 

(d)  Each  head  of  a  contracting  activity 
shall  designate  a  small  business 
specialist  who  shall  perform  the 
following  functions: 

(1)  Maintain  a  program  designed  to 
locate  capable  small  business  sources  as 
referenced  in  48  CFR  2419.201(c)  for 
current  and  future  procurements: 

(2)  Coordinate  inquiries  and  requests 
for  advice  from  such  businesses  on 
procurement  matters; 

(3)  Review  proposed  requirements  for 
supplies  and  services,  ensure  that  all 
such  business  concerns  will  be  afforded 
an  equitable  opportunity  to  compete, 
and.  as  appropriate,  initiate 
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recommendation  for  small  business  or 
Section  8a  set-asides  (under  the  Small 
Business  Act); 

(4)  Take  action  to  ensure  the 
availability  of  adequate  specifications 
and  drawings,  when  necessary,  to  obtain 
participation  by  such  businesses  in  a 
procurement; 

(5)  Review  proposed  procurements  for 
possible  breakout  of  items  suitable  for 
procurement  from  such  businesses; 

(6)  Advise  such  businesses  with 
respect  to  the  financial  assistance 
available  under  existing  laws  and 
regulations  and  assist  such  businesses 
in  applying  for  financial  assistance; 

(7 J  Ensure  that  adequate  records  are 
maintained  and  accurate  reports  are 
prepared  concerning  such  businesses 
participation  in  the  procurement 
progrsun; 
*        •         *         •         * 

(9)  Act  as  liaison  between  the 
Contracting  Officer  and  the  appropriate 
SBA  office  in  connection  with  set- 
asides,  certificates  of  competency,  size 
classification,  and  any  other  matter  in 
which  the  small  business  program  may 
be  involved. 

40.  The  heading  of  subpart  2419.7  is 
revised  to  read  as  follows: 

Subpart  2419.7— Subcontracting  Witti 
Small  Business,  Small  Disadvantaged 
Business  and  Women-Owned  Small 
Business  Concerns 

Subpart  2419.9     IRemoved] 

41.  Subpart  2419.9  is  removed. 
Subpart  2419.901     [Removed] 

42.  Section  2419.901  is  removed. 

PART  2420— LABOR  SURPLUS  AREA 
CONCERNS 

43.  The  authority  citation  for  part 
2420  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d). 

PART  2420     (REMOVED  AND 
RESERVED] 

44.  Part  2420,  consisting  of  subpart 
2420.1  and  §  2420.102,  is  removed  and 
reserved. 

PART  2434— MAJOR  SYSTEM 
ACQUISITIONS 

45.  The  authority  citation  for  part 
2434  is  revised  to  read  as  follows: 

Autiiority:  40  IJ  S  C  486(c);  42  U.S.C. 
3535(d). 

2434.001    [Removed] 

46.  Section  2434.001  is  removed. 

PART  2437— SERVICE  CONTRACTING 

47.  The  authority  citation  for  part 
2437  continues  to  read  as  follows: 


Authority:  40  U.S.C.  486(c):  42  U.S.C. 
3535(d). 

48.  In  §2437.110,  paragraph  (f)  is 
revised  to  read  as  follows: 

2437. 1 1 0    Solicitation  provisions  and 
contract  clauses. 

*        •        •        •        * 

(f)  The  Contracting  Officer  shall  insert 
the  clause  at  48  CFR  2452.237-75. 
Clearance  of  Personnel,  in  all 
solicitations  and  contracts  where 
contractor  personnel  will  be  working 
on-site  in  any  HUD  office. 


PART  2442— PRODUCTION 
SURVEILLANCE  AND  REPORTING 

49.  The  authority  citation  for  part 
2442  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C 
3535(d). 

50.  Section  2442.1106  is  revised  to 
read  as  follows: 

2442.1106  Reporting  requirements. 

(a)  All  contracts  for  professional  or 
technical  services  exceeding  $500,000 
shall  use  HUD  Form  441.1,  "Project 
Management  System  Baseline  Plan,"  to 
outline  how  the  Contractor  proposes  lo 
carry  out  the  contract  work  and  HUD 
Form  661.1,  "Project  Management 
System  Progress  Report,"  to  monitor 
quantitative  progress  against  the 
baseline  plan.  Each  of  these  forms  shall 
be  accompanied  by  a  narrative 
description.  The  Contracting  Officer 
may  waive  the  requirement  to  use  these 
forms  if  he  or  she  believes  the  Statement 
of  Work  or  contractor's  technical 
proposal  are  sufficiently  specific  or 
another  acceptable  means  for  project 
management  is  substituted.  Contracts 
awarded  under  the  Acquired  Property 
Program  are  exempt  from  use  of  this 
reporting  requirement.  The  prescribed 
forms  may  be  used  for  contracts  under 
$500,000,  when  determined  necessary 
bv  the  Contracting  Officer. 

51.  Section  2442.1107  is  revised  to 
read  as  follows: 

2442.1107  Contract  clause. 

The  Contracting  Officer  shall  insert 
the  clause  at  48  CFR  2452.242-71. 
Project  Management  System,  in 
solicitations  and  contracts  for 
professional  or  technical  services 
exceeding  $500,000,  unless  the 
Contracting  Officer  determines  that  the 
Statement  of  Work  or  technical  proposal 
is  sufficiently  specific,  or  another 
acceptable  method  for  project 
management  is  substituted.  Use  of  this 
clause  in  contracts  below  the  stated 
threshold  is  at  the  discretion  of  the 
Contracting  Officer. 


PART  2452— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

52.  The  authority  citation  for  part 
2452  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C. 
3535(d). 

2452.212-70    [Redesignated] 

53.  Section  2452.212-70  is 
redesignated  as  §  2452.211-70  and  the 
introductory  text  is  revised  to  read  as 
follows: 

2452.211-70    Contract  period. 

As  prescribed  in  2411.404(a),  insert 
the  following  clause  in  all  solicitations 
and  contracts: 

•        •        *        *        • 

54.  Section  2452.215-70  is  revised  to 
read  as  follows: 

2452.215-70    Proposal  content 

As  prescribed  in  2415.407(a),  insert  a 
provision  substantially  the  same  as  the 
following: 

Proposal  Content  (Oct  1995) 

(a)  Proposals  shall  be  submitted  in  two 
parts  as  described  in  paragraphs  fb)  and  (c) 
below.  Each  of  the  parts  must  be  complete  in 
itself  so  that  evaluation  of  each  part  may  be 
couducted  independently,  and  so  that  the 
technical  and  management  part  may  be 
evaluated  strictly  on  its  own  merit.  Proposals 
shall  be  submitted  in  the  format,  if  any. 
prescribed  elsewhere  in  this  solicitation. 
Proposals  shall  be  enclosed  in  sealed 
packaging  and  addressed  to  the  oiTice 
specified  in  the  solicitation.  The  offeror's 
name  and  address,  the  solicitation  number 
and  the  date  and  time  specified  in  the 
solicitation  for  prop>osal  submission  must 
appear  in  writing  on  the  outside  of  the 
package. 

(b)  Proposals  shall  be  submitted  in  original 
and  (insert  number)  copies  of  Part  1  and 
(insert  number)  copies  of  Part  II. 

(c)  Part  I — Technical  and  Management. 

(1)  Prior  experience.  The  offeror  shall 
provide  evidence  of  the  offeror's  (i.e.,  firm's 
or  organization's)  prior  and  current 
experience  in  performing  the  work  and/or 
providing  the  deliverables  required  by  the 
solicitation. 

(2)  Past  Performance.  The  offeror  shall 
provide  evidence  of  the  offeror's  past 
performance  in  accomplishing  work — 
including  meeting  delivery  dates  and 
schedules — the  same  as,  or  substantially 
similar  to.  that  required  by  the  solicitation. 
The  offeror  shall  provide  references  as 
follows  (Contracting  Officer  insert  sp>eciric 
instruction  for  reference  check  information 
required). 

(3)  Personnel  qualifications.  The  offeror 
shall  provide  the  names,  position 
descriptions  and  information  to  support  the 
qualifications — including  relevant 
experience,  specialized  training  and 
education — of  all  proposed  key  personnel 
(see  the  clause  entitled  'Key  Personnel"  in 
this  solicitation  for  further  definition).  The 


term  "fjersonnel"  shall  include  any  proposed 
consultants  and  subcontractor  employees 
who  will  perform  duties  of  key  personnel. 

(4)  Management  Capability.  The  offeror 
shall  provide  evidence  of  his/her 
organization's  ability  to  manage  the  work 
required  under  the  proposed  contract.  The 
offeror  shall  describe  how  the  work  will  be 
organized,  the  proposed  staffing  and  the 
responsibilities  and  existing  commitments  of 
proposed  staff. 

(5)  Technical  Capability.  The  offeror  shall 
provide  a  detailed  description  of  how  he/she 
proposes  to  conduct  the  work  required  under 
the  proposed  contract. 

(6)  Mandatory  Minimum  Requirements. 
The  offeror  shall  provide  evidence,  including 
copies  of  documents,  as  appropriate  of 
(contracting  officer  insert  description  of 
requirement(s),  e.g.,  licenses,  minimum 
experience,  etc.,  or  delete  this  paragraph  if 
not  applicable). 

(d)  Part  II — Business  Proposal. 

(1)  The  Offeror  shall  complete  the 
Representations  and  Certifications  provided 
in  Section  K  of  this  solicitation  and  include 
them  in  this  Part  II. 

(2)  The  offeror  shall  provide  information  to 
support  the  offeror's  proposed  costs  or  prices 
as  prescribed  elsewhere  in  this  Section  L. 
(End  of  Provision) 

Alternate  I  (Oct  1995) 

Substitute  paragraph  (c)  with  the 
following: 

(c)  Part  1 — Technical  and  Management 
Information. 

(1)  Prior  experience.  The  offeror  shall 
provide  evidence  that  the  offeror's  (i.e.,  firm's 
or  organization's)  prior  experience  meets  the 
following  minimum  standards:  [contracting 
officer  insert  specific  experience 
requirements). 

(2)  Past  Performance.  The  offeror  shall 
provide  evidence  of  the  offeror's  past 
performance  as  follows;  (contracting  officer 
insert  specific  performance  requirements). 
The  offeror  shall  provide  references  as 
follows  (contracting  Officer  insert  specific 
instruction  for  reference  check  information 
required). 

(3)  Personnel  qualifications.  The  offeror 
shall  provide  the  names,  position 
descriptions  and  evidence  that  proposed  key 
personnel  (see  the  clause  entitled  "Key 
Personnel"  elsewhere  in  this  solicitation  for 
definition)  meet  the  minimum  qualifications 
described  below.  The  term  "personnel" 
includes  any  proposed  consultants  and 
subcontractor  employees  who  will  perform 
duties  of  key  personnel".  The  minimum 
qualifications  are:  [contracting  officer  insert 
descriptions] 

(4)  Management  Capability.  The  offeror 
shall  provide  evidence  of  his/her 
organization's  ability  to  manage  the  work 
required  under  the  proposed  contract.  The 
offeror  shall  describe  how  the  work  will  be 
organized,  the  proposed  staffing  and  the 
responsibilities  and  existing  commitments  of 
proposed  staff. 

(End  of  provision) 

Alternate  n  (Oct  1995) 

Add  the  following  subparagraph, 
numbered  sequentially,  to  paragraph  (c): 


The  offeror  shall  describe  in  detail  how  the 
offeror  will  maintain  the  security  of 
automated  systems  as  required  by  clause 
2452.237-76  in  Section  I  of  this  solicitation. 
(End  of  provision) 

55.  Section  2452.219-70  is  amended 
by  revising  the  section  heading,  the 
intrductory  text,  the  clause  heading, 
paragraphs  (b)  through  (d),  and 
Alternate  I  to  read  as  follows: 

2452.219-70    Small,  Small  Disadvantaged, 
and  Women-Owned  Small  Business 
Subcontracting  Plan. 

As  prescribed  in  2419.708,  insert  the 
following  provision: 

Small.  Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting  Plan 
(Oct  1995) 

***** 

(b)  Consistent  with  the  national  interest,  it 
is  HUD  policy  that  small  business,  women- 
owned  small  business  and  small  business 
concerns  that  are  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  shall  have  the  maximum 
practicable  opportunity  to  participate  in  the 
performance  of  HUD  work  at  the  prime  and 
subcontract  level.  Therefore,  any  contract 
awarded  as  a  result  of  this  solicitation  shall 
fully  comply  with  the  intent  of  this  p>olicy, 
and  the  successful  offeror  shall  agree  to 
pursue  an  effective  and  comprehensive  small 
business,  small  disadvantaged  business  and 
women-owned  small  business  subcontracting 
program  in  compliance  with  the  clause 
entitled  "Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned  Small 
Business  Concerns." 

(c)  Prior  corhpliance  with  subcontracting 
plans  shall  be  considered  in  determining  the 
responsibility'  of  an  offeror  (see  FAR  9.104- 
3).  Therefore,  offerors  having  previous 
contracts  with  subcontracting  plans  shall 
provide  the  following  information;  agency 
name:  agency  point  of  contact;  contract 
number;  total  contract  value;  a  synopsis  of 
the  work  required  under  the  contract;  the 
role{s)  of  the  subcontractors)  involved;  and. 
the  applicable  goals  and  actual  performance 
(dollars  and  percentages)  for  subcontracting 
with  small,  small  disadvantaged  and  women- 
owned  small  business  concerns.  This 
information  shall  be  provided  for  the  three 
most  recently  (within  the  last  three  years) 
completed  contracts  with  such 
subcontracting  plans. 

(d)  The  contract  expected  to  result  from 
this  solicitation  will  contain  the  clause  at 
FAR  52.219-9.  "Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan."  In  accordance  with 
that  clause,  the  offeror  shall  submit  the 
complete  subcontracting  plan  with  the 
response  to  this  solicitation.  The  content  of 
the  final  plan  is  subject  to  negotiation. 
Failure  to  submit  a  complete  subcontracting 
plan  and  negotiate  its  content  in  good  faith 
shall  make  the  offeror  ineligible  for  the 
contract  award. 

(End  of  provision) 


AHemate  I  (Dec  1992) 

This  alternate  is  required  for  all  sealed  bid 
solicitations  exceeding  $500,000  (SI  .000.000 
for  construction)  that  are  not  set  aside  for 
small  business.  In  such  cases,  insert  the 
following  paragraph  (d)  for  that  in  the  basic 
clause: 

(d)  The  contract  expected  to  result  from 
this  solicitation  will  contain  the  clause  at 
FAR  52.219-9.  'Sraall.  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan  (Alternate  I)."  The 
offeror  submitting  the  apparent  low  bid. 
upon  request  by  the  Contracting  Officer,  shall 
submit  a  subcontracting  plan,  where 
applicable,  which  addresses  separately 
subcontracting  with  small,  small 
disadvantaged  business  and  women-owned 
small  business  concerns,  and  which  shall  be 
included  in  and  made  a  part  of  the  resultant 
contract.  The  Contracting  Officer  will  review 
the  adequacy  of  the  subcontracting  plan  as 
part  of  the  respwnsibility  determination  (F.AR 
Subpart  9.1).  Failure  to  submit  an  adequate 
subcontracting  plan  where  applicable  shall 
make  the  bidder  ineligible  for  the  contract 
award 

(End  of  provision) 

56.  In  §  2452.237-75,  the  clause 
heading  and  paragraph  (a)  are  revised  to 
read  as  follows: 

2452.237-75    Clearance  of  personnel. 


Gearance  of  Personnel  dune  1995) 

(a)  The  contractor  shall  submit  lo  the 
Contracting  Officer  within  five  days  after 
contract  award,  two  (2)  completed  Forms 
FD-258,  "Fingerprint  Chart",  one  original 
and  one  copy  of  the  SF  85P.  "Questionnaire 
for  Public  Trust  Positions",  and  one  original 
and  one  copy  of  the  OF  306.  "Declaration  for 
Federal  Employment",  for  the  contractor  and 
all  employees  who  have  access  to  the 
building  in  performance  of  the  contract  work. 
These  forms  must  be  submitted  for  all 
replacement  employees  prior  to  entrance  on 
duty.  Necessary-  forms  will  be  furnished  by 
HUD.  If  the  Contracting  Officer  receives  an 
unsuitable  ref>ort  on  any  employee  after 
processing  these  forms  or  if  the  Contracting 
Officer  finds  a  prospective  employee  to  be 
unsuitable  or  unfit  for  his/her  duties,  the 
contractor  shall  be  advised  immediately  that 
such  employee  cannot  continue  to  work  or  be 
assigned  to  work  under  the  contract. 
***** 

57.  In  §2452.242-71.  the  introductor) 
text  is  revised  to  read  as  follows: 

2452.242-71     Project  management  system. 

As  prescribed  in  2442,1107.  insert  the 
following  clause: 

***** 

Dated:  April  19.  1996. 
Marilynn  A.  Davis, 

Assistant  Secretary  for  Administration. 
[FR  Doc.  96-10446  Filed  4-30-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  25 
[Docket  No.  96N-0057] 

National  Environmental  Policy  Act; 
Proposed  Revision  of  Policies  and 
Procedures 

Note:  This  dm  ument  was  originallv 
published  at  fil  FR  H0.'2.  UVdnesday.  April 
3,  1996  Ortain  text  tiiadvTrtentlv  appeared 
in  the  printed  version  For  the  toiiveniente 
of  the  reader  the  <ltx  iimeni  is  being 
republished  m  its  entirety 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  governing 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  as  implemented  by  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)   The 
primary  purpose  of  this  proposed  rule  is 
to  increase  the  efficiency  of  FDA's 
implementation  of  NEPA  and  reduce  the 
number  of  NEPA  evaluations  by 
providing  for  (  ategoncal  exclusions  for 
additional  classes  of  actions  that  do  not 
individually  or  cumulativelv  have  a 
significant  effect  on  the  human 
environment  and  for  which,  therefore, 
neither  an  environmental  impact 
statement  (EIS)  nor  an  environmental 
assessment  (EA)  is  required  FDA  is  also 
proposing  to  amend  its  regulations  to 
make  its  NEP.A  prtH:edures  more  concise 
and  understandable  to  the  public  and  to 
reflect  current  FDA  policy  with  respect 
to  environmental  considerations  This 
proposed  rule  is  in  respcmse  to 
initiatives  announced  in  the  President's 
National  Performance  Reports. 
'Reinventing  Drug  and  Medical  Device 
Regulations.  "  .\pril  1995,  and 
"Reinventing  Food  Regulations," 
lanuarv  1996 

DATES:  Submit  written  comments  on  the 
propostul  rule  by  July  2.  1996.  .Submit 
written  (Comments  on  the  information 
cioilection  retjuirenients  bv  .May  3.  1996 
ADDRESSES:  .Submit  written  comments 

on  the  proposed  rule  to  the  Do<:kets 
Management  Branch  (HF"A-305).  Food 
and  Drug  .Administration,  riii    l-.i.i, 
12420  Partlawn  Dr  .  RockviUe.  MD 
20857  Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
.Affairs.  Office  of  Management  and 
Budget  lOMB).  New  Executive  Office 
Building,  725  17th  St.  N\V.,  rin.  10235. 


Washington.  DC:  20503,  Attn.:  Desk 

Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  regarding  human 
drugs.  Nancy  Sager,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
357),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-594- 
6740. 

For  information  regarding  biologies: 
Nancy  Roscioli,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
205).  Food  and  Drug 
Administration,  1401  Rockville 
Pike.  Rockville.  MD  20852.  301- 
827-3031. 

For  information  regarding  veterinary 
medicines:  Charles  E.  Eirkson. 
Center  for  Veterinary  Medicine 
(HFV-150),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-594- 
1683. 

For  information  regarding  foods:  Buzz 
L  Hoffmann.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-246). ' 
Food  and  Drug  Administration,  200 
C  St.  S\V.,  Washington,  DC  20204, 
202-418-3005. 

For  information  regarding  medical 
devices  and  radiological  health: 
Mervin  Parker,  Center  for  Devices 
and  Radiological  Health  (HFZ-402), 
Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville, 
MD  20850,  301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

NEPA  requires  all  Federal  agencies  to 
assess  the  environmental  impact  of  their 
actions  and  to  ensure  that  the  interested 
and  affected  public  is  informed  of 
environmeiital  analyses.  CEQ  is 
responsible  for  overseeing  Federal 
efforts  to  comply  with  NEPA.  Both  CEQ 
and  FDA  have  issued  regulations 
governing  agency  obligations  and 
responsibilities  under  NEPA.  In  the 
Federal  Register  of  March  15,  1973  (38 
FR  7001).  FDA  issued  Its  first 
regulations  to  implement  NEPA.  FDA 
amended  these  regulations  m  the 
Federal  Register  of  April  15,  1977  (42 
FR  19986),  based  on  consideration  of 
revised  guidelines  for  preparing  ElS's 
i.ssued  by  CEQ.  In  1978,  CEQ  replaced 
its  guidelines  with  regulations 
implementing  the  procedural 
requirements  of  NEPA  (40  CFR  parts 
l.SOO  to  1508).  To  comply  with  CEQ 
regulations,  in  the  Federal  Register  of 
April  26.  1985  (50  FR  16636),  FDA 
revised  its  NEPA  policies  and 
procedures  in  part  25  (21  CFR  part  25). 

The  CEQ  regulations,  which  are 
binding  on  all  Federal  executive 


agencies,  establish  formal  guidance  on 
the  requirements  of  NEPA.  Agencies 
must  adopt  procedures  to  supplement 
them.  In  adopting  NEPA-impleraenting 
procedures.  Federal  agencies  are 
directed  by  CEQ  to  reduce  paperwork 
(40  CFR  1500.4  and  1500.2(b))  and  to 
reduce  delay  (40  CFR  1500.5)  by  using 
several  means  including  the  use  of 
categorical  exclusions.  CEQ  defines 
categorical  exclusions  as  categories  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  for  which 
neither  an  EA  nor  an  EIS  is  required  (40 
CFR  1508.4).  The  CEQ  regulations  also 
stale  that  agencies  shall  continue  to 
review  their  policies  and  procedures 
and,  in  consultation  with  CEQ,  revise 
them  as  necessary  to  ensure  full 
compliance  with  the  purpose  and 
provisions  of  NEPA  (40  CFR  1507.3). 

II.  Overview  of  the  Proposed  Rule 

Since  FDA's  NEPA  policies  and 
supplemental  procedures  were 
published  in  1985.  the  agency  has 
prepared  EA's  for  many  agency-initiated 
actions  and  has  reviewed  hundreds  of 
EA's  for  a  variety  of  industry  requests 
for  agency  action.  Based  on  FDA's 
experience  reviewing  EA's  and  on  its 
evaluation  and  knowledge  of  other 
relevant  environmental  science,  FDA 
has  determined  that  certain  classes  of 
actions  normally  do  not  cause 
significant  environmental  effects,  and 
therefore,  should  be  added  to  the  list  of 
actions  that  are  excluded  from  the 
requirement  to  prepare  an  EA  or  an  EIS. 
Some  of  these  actions  had  already  been 
identified  by  FDA  as  unlikely  to  cause 
significant  environmental  effects,  as 
evidenced  by  the  fact  that  the  agency 
has  been  requiring  less  information  to 
support  these  actions,  i.e.,  an 
abbreviated  EA  rather  than  a  full  EA 
(see§25.31a(b)). 

Thus,  in  response  to  the  President's 
reinventing  Government  initiatives 
announced  in  the  President's  National 
Performance  Reports,  "Reinventing 
Drug  and  Medical  Device  Regulations." 
April  1995.  and  "Reinventing  Food 
Regulations."'  January  1996,  FDA,  in 
consultation  with  CEQ,  is  now 
proposing  to  increase  the  efficiency  of 
FDA's  implementation  of  NEPA  and  to 
substantially  reduce  the  number  of 
NEP.A  evaluations  by  providing  for 
categorical  exclusions  for  additional 
classes  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment  and  for  which,  therefore, 
neither  an  EA  nor  an  EIS  is  required. 
This  proposal  would  substantially 
reduce  the  number  of  EA's  required  to 
be  submitted  by  industry  and  reviewed 


by  FDA  and,  consequently,  reduce  the 
number  of  findings  of  no  significant 
impact  (FONSI's)  the  agency  would  be 
required  to  prepare.  Furthermore,  the 
proposal  will  not  compromise  the 
environment  because  the  excluded 
actions  have  been  foimd  not  to  have  a 
significant  effect  on  the  environment, 
and  the  proposed  rule  would  continue 
to  provide  for  the  preparation  of  an  EA 
under  extraordinary  circumstances  in 
which  a  categorically  excluded  action 
may  have  a  significant  environmental 
impact.  This  proposal  would  enable 
FDA  to  focus  its  resources  in  the 
environmental  area  on  situations  likely 
to  have  an  effect  on  the  environment. 

The  agency  is  also  proposing  to  revise 
its  environmental  regulations  to  make 
them  more  concise  and  useful  to  the 
public  and  regulated  industry  by 
reorganizing,  simplifying,  and 
eliminating  unnecessary  and 
duplicative  language.  "The  proposed  rule 
would  reorganize  and  renumber  various 
sections  so  that  information  on  certain 
topics  is  grouped  together.  The  agency 
solicits  comments  on  and  suggestions 
for  further  improvement  in  these 
regulations. 

m.  Specific  Proposed  Changes 

A.  Genera]  Provisions 

The  proposed  rule  would  eliminate 
unnecessary  language  in  cuirrent  subpart 
A  of  part  25  by  deleting  the  reference  to 
the  environmental  statutes  listed  in 
ciurent  §  25.5  Policies,  amending 
§  25.15  Terminology  (proposed  §  25.5). 
and  making  other  minor  revisions, 
including  combining  §  25.5  Policies  and 
§  25.10  NEPA  planning  into  proposed 
S  25.10  Policies  and  NEPA  planning. 

In  proposed  §  25.5  Terminology,  FDA 
is  proposing  to  remove  definitions  listed 
in  current  §  25.15  that  are  not  used  in 
part  25,  and  add  new  definitions  for 
"active  moiety"  and  "increased  use"  of 
a  drug.  "Increased  use"  of  a  drug  will 
occur  if  the  drug  will  be  administered 
at  higher  dosage  levels,  for  longer 
duration,  or  for  different  indications 
than  were  previously  in  effect,  or  if  the 
drug  is  a  new  molecular  entity. 
"Increased  use"  encompasses 
consideration  of  FDA-regulated  articles 
that  are  disposed  of  by  consumers. 
"Active  moiety"  has  been  previously 
defined  in  FDA  regulaUons  (21  CFR 
314.108(a)). 

B.  Agency  Actions  Requiring 
Environmental  Consideration 

Proposed  §  25.15  would  contain  the 
'  general  procedural  information  now 
found  in  current  §§  25.20  and  25.22. 

The  proposed  rule  would  create  new 
§  25.16  Public  health  and  safety 


emergencies  using  revised  language  now 
contained  in  current  §  25.40(b). 

Actions  requiring  preparation  of  an 
EA  (proposed  §  25.20)  would  remain 
essentially  the  same  as  current  §  25.22. 
except  that:  (1)  Current  §  25.22(a)(13). 
promulgation  and  enforcement  of  FDA 
regulations  relating  to  the  control  of 
conununicable  disease  and  to  interstate 
conveyance  sanitation,  has  been  deleted 
and  is  covered  by  proposed  §  25.20(g); 
and  (2)  actions  relating  to  approval  of 
new  drug  applications  (NDA's)  and 
abbreviated  appUcations,  actions  on 
investigational  new  drug  applications 
(IND's)  (current  §25.22(a)(14)),  issuance 
of  hcenses  for  biologic  products  (current 
§  25.22(a)(16)),  and  approval  of 
supplements  to  existing  approvals  of 
FDA-regulated  articles  (§  25.22(a)(8)) 
have  been  combined  into  one  provision 
(proposed  §  25.20(1))  and  revised  to 
reflect  current  terminology. 

The  proposed  regulations  include 
new  §  25.21  Extraordinary 
circumstances,  which  addresses 
circumstances  under  which  categories 
of  actions  that  would  ordinarily  be 
categorically  excluded  would  require 
preparation  of  environmental 
docimients.  Proposed  §25.21 
incorporates  current  §  25.23(b)  and 
includes  two  examples  of  circumstances 
under  which  an  action  would  require 
the  preparation  of  environmental 
docimients  because  it  might  have  the 
potential  to  significantly  affect  the 
environment.  The  examples  of 
circvunstances  that  will  cause  an  action 
not  to  qualify  for  categorical  exclusion 
are:  (1)  Actions  for  which  data  available 
establish  that,  at  the  expected  level  of 
exposure,  there  is  the  potential  for 
serious  harm  to  the  environment 
(proposed  §  25.21(a));  and  (2)  actions 
that  adversely  affect  a  species  or  the 
critical  habitat  of  a  species  determined 
under  the  Endangered  Species  Act  or 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Flora 
and  Faima  to  be  endangered  or 
threatened,  or  wild  flora  or  fauna  that 
are  entitled  to  special  protection  under 
some  other  Federal  law  (proposed 
§  25.21(b)).  In  addition,  the  proposed 
rule  references  the  CEQ  regulations  at 
40  CFR  1508.27,  which  provide 
examples  of  circumstances  in  which 
significant  effects  may  occur. 
Extraordinary  circiunstances  may  be 
showm  by  either  data  available  to  the 
agency  or  data  available  to  the  applicant 
or  petitioner  and  may  be  based  on 
production,  use,  or  disposal  from  use. 
The  two  examples  of  extraordinary 
circumstances  in  proposed  §  25.21 
reflect  criteria  that  appear  in  some  of  the 
categorical  exclusions  listed  in  current 
§  25.24.  The  language  in  the  first 


example,  proposed  §  2S.21(a),  is  derived 
from  but  differs  slightly  from  current 
§  25.24  language  relating  to  toxicity  (see, 
e.g.,  §25.24(a){10),  (b)(2),  and  (c)(6)). 
The  extraordinary  circumstance 
example  in  proposed  §  25.21(a)  would 
revise  the  language  in  current  §  25.24. 
"the  substance  may  be  toxic  to 
organisms  in  the  environment"  to  read 
"there  may  be  harm  to  the 
environment."  FDA  is  revising  this 
language  to  reflect  that  possible  adverse 
environmental  effects  other  than 
toxicity  should  be  considered.  For 
example,  some  biological  agents  that 
may  be  released  may  not  be  toxic  to 
indigenous  organisms,  but  could  have 
lasting  effects  on  ecological  community 
dynamics. 

FDA  considers  a  sul>stance  to  be  toxic 
if  it  is  harmful  to  some  biological 
mechanism  or  system.  Although  FDA 
recognizes  that  any  substance  may 
produce  damage  to  biological 
mechanisms  or  systems  under  specific 
conditions,  for  the  purposes  of  these 
regulations,  FDA  considers  a  substance 
to  be  toxic  if  it  is  harmful  to  appropriate 
test  organisms  at  the  expected  level  of 
exposure  even  though  it  may  be  without 
effect  in  humans  or  other  organisms  at 
these  concentrations,  and  may  even  be 
used  by  himians  because  of  its  toxic 
properties. 

As  a  result  of  the  new  language  in 
proposed  §  25.21(a).  the  words  "toxic" 
and  "toxic  substance"  are  no  longer 
used  in  the  proposed  regulation. 
Therefore,  FDA  is  proposing  to  remove 
the  definition  of  "toxic  substance"  at 
current  §  25.15(b)(6).  Furthermore.  FDA 
no  longer  believes  that  the  second  part 
of  the  current  definition  relating  to 
toxicity  of  a  substance  is  appropriate  for 
the  following  reasons:  (1)  Evaluation  of 
the  toxicity  of  a  substance  based  only  on 
the  concentration  at  the  point  of  entr> 
or  point  of  highest  concentration  ignores 
factors  such  as  instantaneous  dispersion 
that  typically  takes  place  as  a  result  of 
processes  such  as  river  flow  and  wind, 
and  that  not  all  substances 
bioaccumulate.  Consideration  of  such 
dilution  processes  may  be  reasonable 
and  scientifically  sound  in  estimating 
environmental  concentrations  for 
certain  purposes;  and  (2)  the  use  of  a 
factor  of  1/100  of  the  concentration  that 
causes  50-percent  mortality  in  a  test 
organism  to  assess  the  toxicity  of  a 
substance  is  not  appropriate  in  all  cases. 
The  factors  used  to  assess  toxicity 
should  be  directly  related  to  the  amount 
of  valid  ecotoxicity  data  available. 
Although  a  factor  of  1/100  may  be 
appropriate  in  some  instances,  it  may  be 
too  much  or  too  httle  in  others.  In 
evaluating  whether  extraordinary 
circumstances  exist,  FDA  will  take  into 
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account  any  ecotoxicity  data  relevant  to 
the  issue. 

The  second  example  of  extraordinary 
circumstances  relates  to  instances  in 
which  the  proposed  action  could 
adversely  affect  an  endangered  or 
threatened  species,  or  a  species  entitled 
to  protection  under  some  other  Federal 
law.  FDA  intends  to  closely  examine 
proposed  actions  that  involve  FDA- 
regulated  articles  obtained  from  wild 
flora  and  fauna  and  will  use  tht> 
extraordinary  circumstances  provision 
to  require  at  least  an  FA  in  any  instance 
in  which  if  appears  from  an 
examination  of  the  proposed  action  that 
the  action  mav  cause  a  species  to 
become  endangered  or  threatened. 

In  addition,  the  ageiH:v  notes  that  the 
language  in  proposed  «»  25.21(a) 
includes  the  indirect  effects  as  well  as 
liirett  effects  of  agency  a(  tions   For 
example,  when  the  ageni:v  takes  action 
to  prohibit  or  restrict  the  ust;  of  an  FDA- 
regulated  produi:t  the  agency  may 
consider  whether  the  increased  use  of 
substitutes  for  the  prohibited  or 
restricted  product  might,  at  the  expected 
level  of  exposure,  result  in  harm  to  the 
environment 

FD.A  is  proposing  to  remove  current 
«»  25  25  (Retroactive  environmental 
consideration).  be<  ause  any  request  by 
FDA  to  an  applu  ant  to  submit 
additional  information  to  an  existing 
FDA  approval  will  fw-  made  under 
authority  granted  to  FDA  by  the  Federal 
F(>o<i.  Drug,  and  Cnsmetu   At  t  (the  act) 
or  the  Public  Health  Servu  e  Act  (the 
PUS  Act) 

(."  Ctitf^onral  Ex(  lusiuna 

'i   Ck?nera  1 

The  propn.sed  rule  v\mild  increase  the 
ruimb«?r  of  rategoru  al  exi  lusioiis  and 
reorganize  the  i  ategoru  al  exclusions 
mio  the  following  five  sections  in 
proposed  subpart  C  of  p.irl  2'>   .Stntion 
Jt   H)  i.fnr'riil   t^2.'>   M  Human  drujis 
and  /j/o/ogK  s.  i^  2.S  ,f2  Foods,  food 
(idditnrs.  and  i  o/or  ailditnTs.  *>  25. 33 
Animal  dru^j.v.  and  t)  25. .14  Dfvirefs  and 
flfi-tninu-  produi  fs   The  .igt-iu  \  is  also 
proposing  tu  delete  ihe  general 
mtrodiict(ir\  language  from  current 
*)  25  24  bet  ause  it  is  tinnec  essary  to 
mi  lude  this  intormatidu  in  the 
regulation 

The  agency  is  proposing  to  retain 
most  of  the  general  categorical 
ex(  lusions  listed  m  (iirrent  =»  25  24(a) 
[proposed  i>  25   »())  ,ind  lo  make  i  ertain 
revisiDPs  described  Iwlciw 

Current  «»  25  24(a)(4)  i  ategoni  ally 
excludes  destrxic  tion  or  dispoMtion  nf 
any  ni.A-regul.ited  artii  ie  (  (nidemiied 
•  ifter  seizure,  lollovvink;  detention  or 
rec  (ill  ,il  agenc  v  recpiesl.  or  the 


distribution  or  use  of  w  hich  has  been 
enjoined.  In  proposed  §  25.30(d).  FDA  is 
proposing  to  revise  the  criteria  for  the 
c:ategoric:al  exclusion  from  "if  the 
method  of  destruction  or  disposition  of 
the  article,  including  packaging 
material,  will  not  result  in  the  release  of 
a  toxic  substance  into  the  environment" 
to  "if  the  waste  is  disposed  of  in 
compliance  with  all  Federal.  State,  and 
local  requirements."  The  agency  is 
proposing  this  revision  to  reflect  current 
agency  practice  and  because  the 
previous  critenon  is  covered  under 
paragraph  (a)  of  proposed  §  25.21 
Extraordinary-  circumstances. 

The  agency  is  proposing  to  revise  the 
categoric:al  exclusion  for  current  good 
manufacturing  practice  (CGMP) 
regulations  (§  25.24(a){10).  proposed 
i^  25  30(i))  to  include  regulations  based 
iin  the!  hazard  analysis  critical  control 
points  (HACCP)  principles.  The  HACCP 
concept  is  a  systematic  approach  to  the 
identific:ation.  assessment  of  risk,  and 
itmtrol  of  the  biological,  chemical,  and 
physical  food  safety  hazards  asscx:iat.3d 
with  a  particular  food  production 
pro<  ess.  The  HACCIP  system  is  based 
upcjn  the  implementation  of  a  control 
plan  developed  bv  a  food  producer  that 
analyzes  significant  food  safety  hazards, 
identifies  the  points  in  the  production 
process  where  a  hazard  can  be 
prevented,  and  determines  the 
preventive  measures  that  are  necessary 
for  uroper  control 

The  agency  has  recently  issued 
regulations  (60  FR  65096,' Detmber  18. 
1W5)  that  usi<  HACCP  principles  to 
ensure  the;  safe  prcx:essing  and 
importing  of  seafood  The  agency  is  also 
considering  developing  HACCP 
regulations  fcjr  either  regulated  food 
industries  (59  FR  39888,  August  4, 
1994)  FDA  has  found  that  the 
cmvironmenfal  c  onsideratinns  based  on 
H.-KCCP  principles  are  essentially 
identical  t(j  ihe  environmental 
considerations  of  regulations  based  on 
CCfMPs  Neither  type  of  regulation  is 
likely  to  have  significant  environmental 
impacts  Therefore,  the  agency  believes 
that  It  IS  appropriate  to  incorporate  into 
the  (  att?goric.al  exclusion  for  CGMP 
regulations  an  exclusion  of  the  HACCP 
regulations 

FD.\  also  IS  proposing  to  add  a 
1  .ilegoric  al  exclusion  (proposed 
i^  25  .i0(m))  for  actions  relating  to  the 
disposed  of  the  hazardous  laboratory 
waste  iiiateri.ils  generated  in  FD,^ 
l,HS)i)rHt(iries  (low-level  radioactive  waste 
and  chemical  waste)  Tcxiay,  all  of  this 
hazardous  waste  is  disposed  of  under 
1  ontrac  t  with  a  hazardous  waste 
management  firm  The  contractor  is 
respcjiisible  for  the  collection,  handling, 
storage.  pac;king,  and  ultimate  disposal 


of  the  waste  materials  at  facilities 
permitted  by  the  U.S  Environmental 
Protec;tion  Agency  (EPA)  and/or 
facilities  licensed  by  the  Nuclear 
Regulatory'  Commission  (NRC).  In 
awarding  contracts,  FDA  takes  into 
consideration  whether  .i  prospective 
contractor  has  all  applicable  licenses, 
permits,  and  insurance  neces?;ary  to 
perform  the  work  and  transpo.t  the 
waste  as  required  under  the  contract. 
The  contractor  and  all  disposal  faciUties 
must  certify  that  they  are  in  full 
compliance  with  all  applicable  Federal. 
State,  and  local  requirements,  before 
FDA  will  award  the  contract.  Further, 
FDA  requires  the  contractor  to  present 
a  comprehensive  operational  plan.  FDA 
reviews  this  plan  to  determine  if  the 
contractor's  approach  is  complete,  safe, 
appropriate,  and  responsive  to,  among 
other  things.  FDA's  requirements  for 
waste  disposal.  Further,  the  contractor 
must  operate  in  full  compliance  with 
appropriate  regulations  issued  by  EPA 
(Title  40).  the  Department  of 
Transportation  (Title  49),  the 
Department  of  Labor  (Title  29).  NRC 
(Title  10).  and  with  relevant  State  and 
local  regulations  governing  the  disposal 
of  hazardous  and  nonhazardous  waste. 
Therefore,  FDA  is  proposing  in 
§  25.30(m)  to  categorically  exclude 
disposal  of  low-level  radioactive  waste 
materials  and  chemical  waste  materials 
generated  in  laboratories  serviced  by 
FDA-administered  contracts. 

2  Human  Drugs  and  Biologies 

In  the  National  Performance  Report. 
■Reinventing  Drug  and  Medical  Device 
Regulations,"  April  1995,  the  "President 
announced  FDA's  proposal  to  reduce 
the  number  of  EA's  submitted  by 
industry-  under  NEPA  by  increasing  the 
number  of  categorical  exclusions  for 
those  actions  relating  to  drugs  ana 
biologies  that,  as  a  class,  have  no 
individual  or  cumulative  significant 
effect  on  the  environment  As  described 
below,  in  fulfillment  of  this 
commitment.  FDA  is  proposing 
additional  categorical  exclusions  for 
classes  of  actions  on  cirugs  and  biologic 
products  that,  based  on  experience  in 
reviewing  these  types  of  actions,  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  have 
concluded  do  not  have  significant 
effects  on  the  human  environment.  All 
of  the  environmental  reviews  of  these 
categories  of  actions  performed  under 
the  current  regulations  have  resulted  in 
FONSIs. 

The  proposed  new  categorical 
exclusions  in  «|  25.31(a)  and  (b)  apply  to 
actions  on  an  NDA,  abbreviated 
application  or  a  supplement  to  such 


applications,  or  action  on  an  over-the- 
counter  (OTCj  monograph.  They  are 
divided  into  two  sections:  (1)  Proposed 
§  25.31(a).  which  applies  if  FDA's  action 
does  not  increase  the  use  and  disposal 
of  the  drug;  and  (2)  proposed  §  25.31(b). 
which  applies  if  FDA's  action  dcjes 
increase  the  use  and  disposal  of  the 
drug.  This  is  similar  to  the  distinction 
drawn  in  the  existing  regulations 
between  actions  that  increase  use  and 
actions  that  do  not.  Proposed  §  25.31(a) 
and  (b)  use  the  term  "active  moiety" 
rather  than  substance,  drug  product,  or 
other  terminology  to  clarify  the  exact 
focus  of  the  envirorunental  review. 

The  categorical  exclusion  in  proposed 
§  25.31(a)  is  based  on  the  categorical 
exclusions  in  current  §  25.24(c)(1)  and 
(c)(2)  and  the  fact  that,  if  the  action  does 
not  increase  the  use  of  a  drug,  there  is 
no  change  in  the  level  of  the  substance 
in  the  environment.  FDA  has  defined 
"increased  use"  of  a  drug  to  include 
those  circumstances  currently  listed  in 
§  25.24(c)(1)  and  (c)(2).  Because  the 
environmental  effects,  if  any,  associated 
with  the  use  and  disposal  of  the  drug 
were  incurred  when  it  was  first 
approved,  actions  to  approve  additional 
products  may  be  categorically  excluded 
if  they  do  not  increase  the  use  of  the 
drug.  Among  the  acrtions  covered  under 
this  categorical  exclusion  may  be 
approvals  of  new  dosage  forms, 
prodrugs,  generic  drug  products,  and 
manufacturing  supplements  that  may 
change  the  method  or  site  of 
manufacture  of  a  drug  but  not  its  use. 
Actions  under  proposed  §  25.31(b) 
that  may  increase  the  use  or  disposal  of 
a  drug  product  may  be  categorically 
excluded  if  the  concentration  of  the 
substance  in  the  fenvironment  will  be 
below  1  part  per  billion  (ppb).  the  level 
that  FDA  has  found,  based  on  past 
experience,  will  not  significantly  affect 
the  aquatic  environment.  This  reflects  a 
change  from  current  regulations  that 
require  an  environmental  assessment  in 
any  case  in  which  an  action  may 
increase  the  use  of  a  drug.  The  basis  for 
this  change  is  described  below. 

CDER  performed  a  retrospective 
review  of  available  toxicity  information 
from  EA's  that  were  previously 
submitted  in  support  of  NDA's  and  NDA 
supplements.  This  information,  which 
includes  data  from  each  review  division 
that  are  representative  of 
pharmacological  drug  classifications, 
has  routinely  demonstrated  that  there 
are  no  significant  observed  effects  on 
relevant  standard  test  organisms  in  the 
aquatic  environment  at  concentrations 
below  1  ppb. 

Based  on  the  method  of  entry  into  the 
environment  from  use  and  their 
physical  and  chemical  characteristics 


(e.g..  water  solubility),  human  drugs 
would  be  expected  predominantly  to 
enter  the  aquatic  environment,  and  the 
data  submitted  in  EA's  reviewed  by 
CDER  have  routinely  supported  this 
hypothesis.  Human  drugs  and  their 
metabolites  enter  the  environment  from 
use  by  excretion  from  patients.  The 
majority  of  hospitals,  clinics,  and  homes 
in  the  United  States  are  serviced  by  a 
wastewater  treatment  facility  where 
compounds  are  subjected  to  some  form 
of  aerobic  and  anaerobic  decomposition. 
Drug  and/or  metabolites  that  are  not 
degraded  in  the  wastewater  treatment 
facihty  may  be  discharged  into  surface 
water  or  removed  from  the  wastewater 
treatment  plant  in  sludge. 

The  data  also  have  routinely  shown 
that  in  those  cases  in  which  an 
applicant  has  provided  toxicity  results 
for  terrestrial  organisms  in  addition  to 
acute  toxicity  results  for  aquatic 
organisms,  the  drugs  are  toxic  to  aquatic 
organisms  at  lower  levels  than  they  are 
to  terrestrial  organisms,  suggesting  that 
the  use  of  aquatic  organisms  is  a 
conservative  approach. 

CDER  evaluates  the  potential  for 
significant  environmental  effects  by 
relating  the  concentrations  determined 
to  have  toxic  effects  on  relevant 
standard  test  organisms  to  the  level  of 
the  substance  expected  in  the 
environment.  CDER's  retrospective 
review  shows  that  drugs  at 
concentrations  less  than  1  ppb  in  the 
aquatic  environment  have  no  significant 
effect  on  relevant  standard  test 
organisms  and.  therefore,  are  unUkely  to 
have  a  significant  effect  on  the 
environment.  The  vast  majority  of 
actions  taken  by  CDER  result  in  the 
substance  being  in  the  aquatic 
envirormient  at  concentrations  less  than 
1  ppb  because  the  majority  of  drugsare 
produced  and  used  at  low  levels,  and 
the  use  of  drugs  is  not  typically 
localized  but  rather  is  spread 
throughout  the  United  States. 

One  of  the  criteria  for  determining 
that  a  drug  is  safe  for  human  use  is 
consideration  of  its  potential  to 
bioaccumulate.  The  vast  majority  of 
drugs  do  not  have  the  physical  or 
chemical  characteristics  that  would 
allow  them  to  bioaccumulate  in  tissue 
because  this  would  raise  safety  concerns 
for  use  in  humans.  If  a  drug  does  have 
the  physical  or  chemical  characteristics 
that  would  allow  it  to  bioaccumulate, 
there  has  to  be  a  mechanism  for  the 
human  body  to  metabofize  the 
compound  to  a  substance  that  has  lower 
bioaccumulation  potential  so  that  it  is 
cleared  from  the  body.  In  the 
environmental  assessments  that  CDER 
reviewed,  bioaccumulation  has  not  been 
an  issue. 


Thus.  FDA  has  determined  that 
actions  that  may  increase  the  use  or 
disposal  of  a  drug  should  be 
categorically  excluded  if  the 
concentration  of  the  substance  in  the 
environment  from  use  will  be  less  than 
1  ppb  and  no  extraordinary 
circumstances  exist.  For  example,  even 
under  conditions  in  which  an  action 
would  increase  the  use  of  a  drug,  such 
as  an  efficacy  supplement  adding  a  new 
indication,  the  proposed  action  may  be 
categorically  excluded  under  this 
proposal  if  the  substance  in  the 
environment  will  be  below  1  ppb  CDER 
has  provided  guidance  on  appropnate 
calculations  for  estimating 
environmental  concentrations 
(Guidance  for  Industry  for  the 
Submission  of  an  Envirorunental 
Assessment  in  Human  Drug 
Applications  and  Supplements. 
November  1995). 

CDER  will  continue  to  critically 
review  the  environmental  toxicity 
information  submitted  for  those  actions 
requiring  an  EA.  As  additional  data 
become  available  to  CDER,  the  agency 
may  propose  to  modify  the  1  ppb 
environmental  concentration  cut-off 
through  notice  and  comment 
rulemaking. 

Proposed  §  25.31(a)  and  (b)  include 
actions  on  NDA's.  Under  the  current 
regulations  (§  25.24(c)(1)  and  (c)(2)). 
abbreviated  new  drug  apphcations 
(ANDA's)  and  supplements  may  be 
categorically  excluded,  but  NDA's  for 
the  same  type  of  action  may  not. 
Sometimes  an  appUcant  has  a  choice 
whether  to  submit  a  proposed  action  as 
an  NDA  or  ANDA  (e.g.,  a  new  dosage 
form  may  be  submitted  as  an  ANDA 
with  a  suitability  petition  or  as  an 
NDA).  Thus,  the  appbcant's  choice  of 
submission  would  cdetermine  whether 
an  EA  would  need  to  be  submitted. 
Proposed  §  25.31(a)  and  (b)  would 
permit  FDA  to  treat  NDA's.  abbreviated 
applications,  and  supplements  alike 
based  on  the  type  of  action  being 
affected  bv  the  application 

Current'§  25.24(c)(6)  categorically 
excludes  actions  on  OTC  monographs  if 
the  product  is  already  marketed  for  the 
proposed  use.  FDA  is  proposing  to  add 
OTC  monographs  to  proposed  §25.31  (a) 
and  (b)  because,  by  action  on  an  OTC 
monograph.  FDA  permits  the 
manufacture  and  marketing  of  OTC 
drugs  that  meet  the  monograph.  It 
should  be  noted  that  actions  to  switch 
drugs  from  prescription  to  OTC  use  that 
are  submitted  in  an  ND.^  or  supplement 
would  also  be  covered  under  these 
provisions. 

Proposed  §25.3 1(a)  and  (b)  would 
also  delete  any  reference  to    actions  on 
amendments"  to  clarify-  that  the  agency 
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UMI 


>i(>«'s  riiit  I,ik.('  .11  thins  on  .iiinMuliiu'ntN 
.•Kriit'iKinu'iits  .ire  mrr»'K  (  haiiw;t's  to  .i 
pemiiiiii;  .ipplK  dtnin  th.it  rtr»' 
nil  orporrttfij  into  thf  dpplu  ation    I"hi' 
.11  tion  thf*  ai^t'tu  V  t,ikes  is  mi  lh»' 
.ipplii  .ition  ,^•i  I  v\ho[f.  no!  on  the 

.Htllcllillllfllt 

Criiposml  «( ;:5  Jl(a)  -iiul  Ibl  applies  to 
ilruKs  r.-kjulatt-il  hv  fPKK    H).-\  is 
prnposm>;  a  lu-vv  (rtteyonia!  f\(  liisioii 
m  !»  JS   ll(i  I  for  substanirs  that  ix  t  ur 
natur  ilU  in  th<'  '•iivironiiifiii,  t.'i.ii 
vMuiM  a[)(ilv  til  holh  ilruKs  and 

hliiii)v{i(  s    I'nipixK'd  *»  JS    tldil  wniilil 
apjiU  to  ,11  tioiis  on  dii  \1).\    at'hr»'vuitf<l 
ipphi  alioii   apphi  atmn  tor  iiiarlictink; 
.ippruval  of  a  hiolo^w   priKluit.  a 
siippU'nit'nt  to  sui  h  appiK  atiiuis   or 
ti  tion  oil  .inOrt    iiioiii>v;r;iph  v\  hen  fhr 
di  tion  IS  not  t'xptH  tf<<l  III  liter 
sij^iiifii  aiitU  ;he  I  onicritratiDn  or 
>listribution  of  the  siibslani  e   its 
metalMiliies.  or  .lek-riiiation  pnxiuits  m 
the  eiiviroiuiieiil    I  'inler  the  I  iirrent 
regulations.  H)\  r»H)uires  .in 
abbreviated  V.A  for  a  (Ini^  that  o«  i  nrs 
naturallv  in  the  env  iroiunenf    These 
ibfireviated  K.\  s  retpurv  inforiiiatioii 
aboiif  the  proihii  turn  site  and  itxmt 
vs  bet  her  the  usf  of  the  prinliJi  f  will 

^.k;nitu  an'U  alter  Ifie  i  om  entration, 
ilislritnition  md  idfe<  t  of  ttie  natural 
siibsfani  e  ;n  the  env  tronilient 

Sim  V  the  publi.  .ition  of  the  \Kl'.\ 
ret-ulalions  iii  1<(H,S    H).\  has  r»'viewetl 
al)brevialed  FA  *  for  substam  es  that  are 
iiaturallv  (xi  iirrinn    ^^V^  has  found  that 
<H  tions  on  submissions  lor  ifn's»' 
subst.iiii  es  will  not  affe«  t  the 
eiuironment  if  the  at  tion  will  not 
sn^nifnanllv  ailer  the  i  nm  entrntion  or 
dislnbiitinii  of  ihe  iMturnl  subsi.ini  e  ;n 
the  env  ironmen;    I  'nder  these 
'  in  umsiam  es   the  ,ik;en.  v  has  prep.ired 
KONSIs    Both(.nFKa:id  (  HI  K 
routinelv  uuhufp  in  >.i!i't\  ,-\  ilu.ifions 
'■V  ideni  e  that  a  produi  t  and  or  liv  iiix 
svsteni  used  to  produi  e  the  produi  f  ar»' 
inactivated  following}  produi  tion  and 
prior  Id  reletise  uito  the  envirnnment.  if 
ther»!  IS  a  reasonable  possibilitv  that  tfie 
produi  t  or  living  svslein  mav  (><• 
hartnful  to  thf  environment    I  hen-lore. 
'lu-re  .ir«  not  likely  K>  be  any 
environmental  effnct*  The  proposed 
remilations  would  cntexornidllv  »'xi  lude 
an  K  tion  for  a  substniue  thai  ixxurs 
iialurallv  in  the  environment  when  the 
action  will  not  alt«r  signifu  antlv  the 

I  oni  entration  or  distribution  of  the 
siibstani  e  in  the  environment    FDA  has 

II  I  i-ss  to  infonnatmn  re^ardinn 
meialK)lites  and  dt-yradation  priHluifs  to 
.ml  in  detenninink^  if  the  i  ati'v<iru:al 

e\i  liision  re<|:.rs'  :s   tppnipri  ite 

When  ,\r.  m  'i.  ■■;  .|i  .-s   n','.; 
sii.;nifii  antly  lh«  lom  entration  or 
distribut.on  of  a  naturallv  ihi  iirnnv 
substani  e.  its  motabt>lites.  or 


ieyradation  prrului  ts  in  the 
environment,  e  g  .  when  the  use  and 
disposal  will  o<;cur  in  a  geographic  area 
where  Ihe  substance  is  not  naturally 
'»  I  iirring.  an  F.^  mav  Im-  rtxpiired 

\l).\  IS  proposing  in  *»  2S  3 lid)  to 
expand  the  lategonr  al  oxrlusion 
[irov  ision  for  lh»?  w  ithdrawal  of 
approval  of  an  \D.\  or  abbrev  lated 
tpphi  alion   The  ageni  v  is  proposing 
that  all  Iv  pes  of  withdrawals  of 
i(iprovrtl.  whHher  re<)uested  by  industn, 
or  initialed  by  the  agency,  be 
1  ategorii  allv  e\i  luded  b<>cause.  based 
on  CDKK  s  experieni  e.  thes*'  types  of 
i(  tions  will  not  rvsult  in  the  production 
or  distribution  of  an v  subs! am  es  and, 
therefore  will  not  result  m  the 
:nlrtidu(  tion  of  any  subst.mre  into  the 
env  ironment 

Proposed  !>2S  n(e)  would  rev  is«?  the 
( ateijorii  al  exi  lusions  for  artions  on  an 
INI)   (M.Tent  t»  J=>  24l(  114)  lategorually 
"xi  hides  ,11  tions  on  INDs  if  the  drug 
sfupped  under  sui  h  niMice  is  intendtHl 
to  !>♦•  used  for  i:liniral  studies  or 
researi  h  in  whii  h  waste  will  fn* 
I  ontrolled  or  the  amount  of  waste 
'•xpei  ted  to  enter  the  environment  may 
reasonablv  \h'  expected  to  be  nontoxic 
I  nder  proposed  »»  25  31(e).  FDA  vsould 

■  ate>;iirii  allv  ex(  lude  all  INDs   In  many 
1  as»'s   FD,\'s  adions  on  INDs  do  not 
signibi  antiv  ini  n'ase  the  use  of  the  drug 
or  th«'  amount  of  dnjg  introdiu  ed  into 
tfie  env  ironment  !)»•<« use  the  drug  is 
Uinw;  tested  in  few  patients  or  is  alreadv 
!>»Mig  marketeif  for  another  use 
rherefon>.  no  changes  in  environmental 
effe<  ts  will  (HI  ur   In  thos*'  cases  in 
whu  h  .in  increase  m  the  use  of  the  drug 
;n,iv  (M  i  ur  .is  a  result  of  an  investigation 

wider  an  INI).  CDFR  s  expeneni  e  in 
rev  lewing  actions  on  I.NDs  indii  ales 
that  signifuant  environmental  effects 
will  not  iH  (  ur  \->tt  aiise  the  use  of  sui  h 
dnigs  is  limited  and  i  oiitrolle.i 

Ttie  ageni  y  is  proposing  to  delete  the 
language  'if  the  dnig  shipped  •  •  •  may 
'e.isonably  f)e  expe<  ted  to  b««  nontoxii  ' 

■  »■<  .luse  an  action  that  r»'si:lis  in  waste 
that  IS  expet  ted  to  be  toxi-    v\(iuid 
reijiure  an  V.A  under  proposeil  ti  2t  Ji 
f.Kfrfjorfyimjn'rm  umsfani  es 

i'n.poseii  (»  JS   .11(^1  would  fldd  .1 

.  .ii<>vori(  .il  exclusion  for  the  testing  and 
rel.Mse  bv  (  RFK  of  lots  rir  batches  of  a 
lui'iised  biologu  product  The  effe<  Is  on 
the  env  ironment  of  licensed  biologu 
pnxlui  Is  are  evaluated  during  the  s.ifetv 
evaluation  and  approval  of  the  \u  ense 
application    Fhen-fore.  i  nndui  ting  a 
separ.iti-  NTPA  review  for  the  'esting 
and  release  bv  t  iHFR  of  inihvidual  lots 
or  ball  hes  is  unnecessary 

Proposed  H25  31(i)  would  permit  a 
C«tegori(  al  exr  lusion  for  the 
e^ta^lllshment  of  a  conipa-'afulilv 
determination  for  a  biologic  product 


subject  to  licensing.  Establishment  of  a 
comparability  determination  does  not 
n»sult  in  intrrxiuction  of  a  substance 
into  the  environment.  A  substance  will 
Ije  introdui  ed  into  the  environment 
only  when  CBER  has  made  a 
comparability  determination  and 
subsequently  approves  a  license 
application  for  a  specific  biologic 
product  The  environmental 
considerations  will  be  made  in 
connetTtion  with  the  review  of 
individual  license  applications  that 
meet  the  comparability  criteria. 

Proposed  «}  2.5  31(1)  incorporates 
current  «»  25  24(c)(10).  the  categorical 
exclusion  for  promulgation, 
amendment,  or  nn(x:ation  of  a  standard 
for  a  licensed  biologic  product,  and 
would  eliminate  the  current 
requirement  that  there  be  no  increased 
use  of  the  product   Issuance  of 
additional  standards  for  biologic 
products  (21  CFR  parts  (i20  through  680) 
does  not  increase  the  use  of  a  product 
The  standards  normally  explain  how  the 
product  IS  to  be  manufactured  and  any 
additional  requirements  for  approval 
and  marketing  Therefore,  the  increased 
use  critenon  is  unnecessary 

Proposed  §  25  31(k).  regarding 
revination  of  a  biologic  product,  would 
eliminate  the  current  criteria  in 
!i»  25  24(c)(9)  that  the  biological  product 
"is  no  longer  being  marketed"  or  that 
the  action  is    at  the  request  of  the 
license  holder  "  The  agcnc;y  is 
proposing  to  delete  these  criteria  as 
unnecessary  because  revcxation  of  a 
license  for  a  biologu  product  means  that 
the  product  can  no  longer  \te  marketed 
Marketing  of  the  product  after  license 
revocation  must  cease  regardless  of 
whether  the  revocation  was  al  the 
request  of  the  Ik  ense  holder  or  initiated 
bv  the  agency    Revot;ation  of  a  license 
for  a  biologu  product  under  any 
I  ircumstances  will  not  result  in  the 
introdurtion  of  any  substance  into  the 
environment  and.  Ihen'fore.  will  not 
signifii  anth  affect  the  environment 

The  agency  is  also  proposing  other 
minor,  nonsubstantive  aHiendments  to 
delete  unnecessary  language,  improve 
Ihe  accuracy  and  clarity  of  the 
I  ategorual  exclusions,  and  reflect 
I  urrent  tenninology 

3  Foods,  Food  .^ddilives.  and  Color 

.•\dditives 

In  the  Pri'sident's  National 
Performance  Report.  "Reinventing  Food 
Kegulations.  ■  lanuarv  1996.  the 
Pn'sident  announced  that  FDA 
proposed  to  reduce  the  number  of  FAs 
submitted  bv  industrv  under  NEP.A  by 
inc  r»>asing  the  number  of  categorical 
ex<  liisions  for  food  and  color  additives 
an.i  generallv  recognized  as  safe  (CR.AS) 


substances  based  on  little  or  no  impact 
on  the  environment  from  the  use  and 
disposal  of  these  products.  As  described 
below,  in  fulfillment  of  this 
commitment,  FDA  is  proposing 
additional  categorical  exclusions  for 
actions  on  foods,  food  additives,  color 
additives,  and  GRAS  substances  which, 
based  on  experience  in  reviewmng  these 
types  of  actions,  the  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
has  concluded  will  not  significantly 
affect  the  human  environment. 

As  was  explained  previously.  FDA  is 
proposing  to  remove  criteria  from 
certain  exclusions  in  current  §  25.24. 
For  ac:tions  involving  foods,  food 
additives,  color  additives,  and  GRAS 
substances,  the  criteria  for  the 
exclusions  in  current  §  25.24(a)(10), 
(b)(2),  (b)(3),  (b)(7),  (b)(8).  and  (b)(9) 
have  been  removed.  These  exclusions 
can  be  located  in  proposed  §§  25.30(j), 
and  25.32(b).  (c),  (f).  (g).  and  (h).  This 
change  is  being  made  because  the 
provisions  in  proposed  §  25.21 
Extraordinary  circumstances  could 
apply  to  any  of  the  agency's  exclusions, 
making  certain  criteria  for  individual 
exclusions  unnecessary. 

In  addition,  to  reflect  current  FDA 
policy,  the  agency  is  removing  from  part 
25  the  environmental  review 
requirements  for  the  establishment  of 
action  levels  for  unavoidable  poisonous 
or  deleterious  substances  in  food  or  food 
packaging,  and  for  natural  or 
unav  oidable  defects  in  food  that  present 
no  health  hazard.  This  change  is 
discussed  below. 

For  Ihe  classes  of  actions  proposed  for 
categorical  exclusion  in  §  25.32(i),  (j), 
(k),  (1),  (o).  (q).  and  (r),  FDA  has 
traditionally  required  certain 
information  to  assess  the  potential 
environmental  impact  of  the  production 
of  the  food  additive,  color  additive,  or 
GRAS  substance.  In  all  cases,  FDA  has 
found  in  its  reviews  that  the  production 
of  these  substances  did  not  significantly 
affect  the  environment.  The  agency  has 
determined  that  FDA  ordinarily  will  not 
consider  potential  impacts  at  sites  of 
production  of  FDA-regulated  products, 
as  discussed  in  section  III.D  of  this 
document 

a.  Proposed  §25. 32(fj.  Currently. 
FDA's  NEFA  procedures  in  §  25.24(b)(7) 
provide  for  a  categorical  exclusion  for 
actions  relating  to  the  affirmation  of  a 
food  substance  as  GRAS  if  the  substance 
is  already  marketed  for  the  use  for 
which  affirmation  is  sought.  FDA  is 
proposing  to  expand  this  c:ategorical 
exclusion  in  proposed  §  25.32(f)  to 
include  actions  to  establish  and  amend 
regulations  under  part  181  (21  CFR  part 
181)  for  prior-.sanctioned  ingredients 
thaf'are  already  marketed  in  the  United 


States.  Actions  involving  prior- 
sanctioned  ingredients  are  similar  to 
certain  GRAS  affinnation  actions  in  that 
the  food  substance  is  likely  to  be  already 
marketed  in  the  United  States  for  the 
proposed  use  at  the  time  the  action  is 
being  considered  and  will  continue  to 
be  marketed  after  the  regulation  is 
published.  As  defined  in  §  170.3(1)  (21 
CFR  170.3(1))  and  §  181.5(a).  a  prior 
sanction  shall  exist  only  for  a  specific 
use  of  a  substance  for  which  there  was 
explicit  approval  by  FDA  or  the  U.S. 
Department  of  Agriculture  (USDA) 
before  September  6.  1958.  Actions  to 
affirm  substances  as  GRAS  or  prior- 
sanctioned  for  the  specific  uses  for 
which  they  were  already  marketed  in 
the  United  States  create  little  or  no 
change  in  the  introduction  of  the 
substance  into  the  environment. 
Therefore,  such  actions  have  no 
significant  effect  on  the  environment. 

b.  Proposed  §25.32li).  FDA  is 
proposing  to  amend  its  NEPA 
procedures  to  categorically  exclude 
from  the  requirement  to  prepare  an  EA 
actions  to  approve  a  food  additive 
petition  or  grant  a  request  for  exemption 
from  regulation  as  a  food  additive  under 
§  170.39  (21  CFR  170.39)  (threshold  of 
regulation)  when  a  food  additive  is  a 
functional  component  of  finished  food- 
packaging  materials  present  at  not 
greater  than  5  percent-by- weight.  FDA 
based  this  proposed  exclusion  on  its 
review  of  95  petitions  for  food  additives 
in  this  class,  ail  of  which  resulted  in 
FONSI's,  and  on  the  evaluation  of  the 
potential  for  future  petitions  in  this 
class  to  have  significant  environmental 
effects.  FDA  has  had  limited  experience 
in  considering  the  environmental 
impact  of  threshold  of  regulation 
submissions  because  the  regulations 
establishing  a  threshold  of  regulation 
policy  were  recently  issued  (60  FR 
36582,  July  17.  1995).  However,  because 
the  information  currently  required  for 
such  submissions  is  identical  to  the 
information  required  for  the  food- 
packaging  class  of  indirect  food 
additives  discussed  in  this  section,  t-he 
agency  believes  that  its  experience  with 
the  95  food  additive  petitions  is  relevant 
to  these  threshold  of  regulation 
submissions  and  that  these  submissions 
also  warrant  a  categorical  exclusion. 

The  agency's  evaluation  of  functional 
components  of  food-packaging  materials 
present  at  not  greater  than  5  percent-by- 
weight  has  traditionally  included 
consideration  of  potential  impacts 
relating  to  the  disposal  of  food- 
packaging  materials  containing  the 
additive  and  the  use  of  natural  resources 
and  energy'. 

To  determine  the  potential  for 
significant  introductions  of  substances 


into  the  environment  at  the  site  of 
disposal  of  food-packaging  materials. 
i.e.,  municipal  solid  waste  landfill  or 
combustion  sites,  the  agency  currently 
requires  an  estimate  of  the  maximum 
yearly  market  volume  for  the  proposed 
use  of  the  food  additive  and  the  percent 
of  that  amoimt  that  will  become  a 
component  of  the  finished  food- 
packaging  material.  To  determine  the 
potential  for  significant  introductions  at 
landfill  sites,  FDA  estimated  the 
concentration  of  the  additive  that  could 
be  present  in  landfill  leachate  for  each 
of  the  95  petitions  it  reviewed  for 
additives  used  as  functional 
components  of  food-packaging 
materials.  FDA  found  that  in  virtually 
all  cases,  the  concentration  of  the 
additives  in  landfill  leachate  was  less 
than  50  ppb.  The  concentration  of  the 
additives  in  surface  or  ground  water 
receiving  landfill  leachate  was  expected 
to  be  substantially  less,  taking  into 
consideration  the  mobility  and 
degradation  of  the  additives  in  landfills 
and  their  chlution  in  receiving  waters. 

Consequently,  FDA  determined  in  al! 
cases  that  these  extremely  low  levels 
would  not  have  significant 
environmental  impacts  at  landfill  sites. 
The  agency  believes  that  approvals  of 
future  petitions  in  this  class  are  even 
less  likely  to  result  in  significant 
introductions  of  substances  at  landfill 
sites  because  EPA  published  new- 
landfill  regulations  in  the  Federal 
Register  of  October  9.  1991  (56  FR 
50978),  that  require  new  and  expanded 
landfills  to  have  leachate  collection 
svstems  and  liners  to  prevent  leachate 
from  entering  surface  or  groundw  ater. 
,\lthough  operators  of  existing  landfills 
are  not  required  to  retrofit  hner  systems, 
they  are  required  to  monitor 
groundwater  adjacent  to  existing 
landfills  and  to  take  corrective  action  as 
appropriate. 

The  agency's  evaluation  of  petitions 
for  additives  used  as  functional 
components  of  food-packaging  materials 
has  also  shown  that  there  is  little 
potential  for  significant  introductions 
from  the  combustion  of  packaging 
materials  containing  the  additives 
These  types  of  additives  are  used  at  low- 
levels  in  the  packaging  materials.  <5 
percent  by  weight,  and,  therefore,  'he 
additional  amounts  of  combustion 
.  products  emitted  were  found  to  'r>e 
insignificant  compared  to  the  levels 
already  being  generated  dunng 
municipal  solid  waste  combustion 
Because  FDA's  experience  shows  that 
the  use  levels  for  additives  used  as 
functional  components  of  food- 
packaemg  materials  are  low.  the  agency 
behev'es  that  future  approvals  -aiI:  also 
result  in  insignificant  introductions  into 
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ihi<  »-i)v  ironm»'iii  .tl  muiuc  ip/il  siiln) 
wnslt'  (  ottihustnr  sitfs 

I  luirr  I  urrt'lii  p.irt  J'l    t  I).\  rfquirfs 

111)  itiM  iuil«'lll(llinri  U>  .ftst'S',  poIiMltl.ii 

iiii(wii  1  '>ii  t'liiTnv   iiiil  rt'siiun  <■  us*'  it  the 
propo^r*!  ,ii|ilitivf  IS  intt'iidod  (nr  ;h»' 
vrtiiif  list-  ts  iiiiiihiT  idilifivf  .iir»Mii\  Hi 
u>«»  iiiiil  will  not  niiitcridllv  (  h.tiiKf  ihf 
pottMitMl  iis««N  .)f  (he  p<u  k..ik{ink;  m.it«Tiiils 
fi>  v*hii  h  it  IS  iii(l««<i    Yh>'  fikjt'iK  V  h.is 
r»'tjinr»'(l  sponsors  to  proviili' 
iiiforiiiatioii  III  .tn  it»>)r»*v  i.iIimI  (A 
showuiyj  ih.il  fh»'s»'  1  ntiTM  tri*  iiifl 
H<is«*»l  oti  M)A  s  e\p«'rnMi<  f  in  n'\ii'wiii^ 
petitions  for  flint  tiundl  i  oiiipon»Tits  of 
foo*!  p,i<  k-ikjirik;  riiiiiiTuils   itin  nm'ruv 
fills  liiund  ifidt  [x'ti'ioricrs  m'lu'rallv 
vvMrt*  ifilc  to  licinoiislratj"  that  a 
propoM'i!    'liilitivf  would  I  omp«"tt'  wilfi 
liid  rvplii  f  oificr    ,ilr»Md\  r»"viil<(ti'd 
idilltivfs   iiiil  thi.il  jpprovtil  would  not 
I  fKiti>;<'  'fit-  us4*s  of  ifit>  p.K  kii^jm^ 
siwitt'ri.iis  to  wfiii  f)  lfii'\  wer*'  /tildtM^    In 
I  .is»'s  wtifTf  I  propost'd   tdilitivi-  (iiil  not 
I  oinprli"  with  .»iul  r»'p|.ii  »•  .iii  ,ilr»»«idv 
r»'v;ul<it»'d   ii!ditivt<    thr  .tt(»nu  v  w,is  still 
,it)l»'  lo  I  oiii  ludt*  tfi.il  tfuT»'  would  not  Iw 
.1  sinnifK.inl  unpac  f  on  .'[iitvv  .«iu1 
n.ifurnl  r»'sourx  »•  iih«»  l(iry»*U  t»-«  jius*-  us*- 
of  thf  ,i<lditi\  >•  in  fo(Ml  I  otitai  t  irt;(  Ics 
r»'pr»'Sfnte'd  i  \<t\  sni.il!  traction  of  totiil 

I  nus    ti.isfd  on  thf  low  irvf'ls  ot  u-u- 
of  thi'si-  tunc  iion/ji  1  oinponctits  of  food 
p«t  k.<ik;inb;  in.itt'ridls  ind  on  fl)  \  s 
I'xptTrunii  >•  .-r\  ifwiiig  ,it>f)rf\  i.itfd  \  A  s 
for  thf<i«^  lum  tioiirtl  ,  oiiipoiiiMits    tfii- 
.iKf-m  V  fwiinvps  that  <ippro%«iU  c)f  futurr 
suhmis'.ions  for  sm  fi  iiddilufs  .»rf 
fiik^filv  iiniiki'lv  to  hiwf  sikjnifK  ant 
t'tffH  tti  on  thii  unvironnjenl    Ihrrrforv 
unilfr  propos«><i  S  Z'l   tj(i)  tt  r»'«jufstor 
iift'd  not  ordiiiiirilv  Mifmiit  ,in  (,  \ 

c     I'n'ix-^rii  ^  .'-,   /.'(/-   FDA  IS 
proposuik;  'o  ■  rttf-viiru  .ilU  "Xi  lude 
M  turns  lo  -ippriivf  I  fotnl  additivH  and 
to  kjrnnt  ,i  ri-^junst  tor  I'xrniptioii  from 
rvi{ul<ilion  IS  ,1  fiMwl  idditivi*  undt-r 
<»  1  '11  I*)  wfirn  ffif  iddifiv.'  IS  .1 
t  (iinponfiit    if  fixMl  1  onlai  t  surfjt  rs  o! 
ptTiiiiniMit  or  s»-mip««riiian«'nt 
iHluipmcni  or  o(  oth«>r  food  (  onl.n  t 
ir'ii  it's  iiit»>nd»<d  for  r»'p«Mtfil  us»' 
(profHis*M|  ^  ^S   IJIjll    rhjn  propovd 
trxi  lusion  1%  fMis«>d  on  KDA  s  I'vpt-nt'ncr 
with  4  1  (H«fifions  for  iidililut'-i  us«'d  as 
1  mnponimts  o(  rvp»Mi  us«>  fomi  >  ont.u  t 
ar'it  l»'s,  .ill  oi  wtu(  h  ri'sultt'd  in  i 
K  )Nsl   KDA  has  had  limiti»d  fxpvnciK  »• 
in  (  o[isid«trink;  thf  I'liviroiuintnl.il 
inip.K  X  ot  threshold  of  rt'»{ulatioii 
suhttussions  tor  i  ntnponcnts  of  rnpaal- 
us*'   fo<Hi  (  (uitact  .iriK  |fs  tw  I'lsi"  thft 
rwyulatiuns  fstahlishiii<  i  'iir.st;  ild  of 
rfvjiil.ition  polii  V  wrt'  rtt  entiv  issu«'<l 
(iowf, .T   tM'i  au'ic  thf  intoriiiation 
I  urrt-ntU  ri-<juir<'d  for  sui  h  sutmiissions 
IS  idi'iitii  ,ii  to  ttin  inforiii.ition  riMjinrvd 
for  food  idditiVH  p«'titu»iis  for  tfitts*- 


Ivpt's  of  indirwt  fiHxi  additivps  iis»»d  in 
rwpM- it  us»v  f<MKl-rr)rita(  t  artic  i»'s.  ih»' 
iixrni  \  ^M'lit'Mts  that  its  t'X}M»n»'n(  c  with 
th»'  -t  t  ffxxi  (idditivr  pf'fitxins  IS  n^levanl 
to  thi'sc  ihr»'sh(ild  of  rt«vulafion 
suliiiussions  ,ind  that  ipprov  al  of  tht-s*- 
sutiiiiissions  warrnnts  i  i  att*yorii  a  I 
••XI  lusioii 

In  ri'\  i»«win^  thf  p»'tition5  for 
I  oinpotifrits  of  rfp«^atiis«>.  foixi  <  nnla<"t 
art II  If s   thf  avjern  \  s  f  v  iluaf mn  of 
••nviromiifn'al  impai  t  lias  tradilionallv 
irii  liiilf<i  I  otisideration  of  potential 
imparts  n^latinu  to  the  disposal  of  the 
fiMxi  «  ontai  t  artK.les  LoiifaininK  thf 
additivf    To  ilftfmiine  the  potfiitial  for 
simnfii  ant  intrixhii  tions  of  sutisiantes 
into  thf  fiiv  ironment  at  the  sites  of 
disposal  of  fiKKi  ailditives  that  .xn'  used 
as  1  oinponfiils  of  thf  food-i  oiita<  t 
surtai  fs  of  [MTnianent  or 
sfini permanent  f<|uipment.  or  of  other 
rf[>«"at  use  artirles   the  a^eni  v  i  urrentlv 
ri'ijiiirfs  an  t>stimate  of  'hf  fiiaximum 
\farlv  market  volume  for  thf  proposeii 
list-  of  the  additive    In  reviewinj< 
at>t)n>viaffd  V~.\  s  for  thfs»>  additives, 
FDA  found  that  thes»'  additives 
irdmanlv  have  limitei)  potential  for 
caiisirin  si^nifuant  environmental 
f  fff(  ts  as  a  result  nf  their  use  and 
disposal    The  potential  for  sn^nificant 
infnxlui  turns  of  suhstam  es  to  the 
fiu  ironment  cfue  to   iisposal  is.  in  fait. 
^erv  low  fxt  Huse  of  the  lonK  s«'rvice  life 
nf  thft  ftxKl  contaci  equipment  or  other 
rejwtat  use  artii  les   of  whu  h  additives  in 
this  I  lass  ^r"  1  omjiorif  nts    and  the 
liniiti«ii  market  volumes  of  the  additives 
as  estimated  hv  the  petitioners   Because 
Its  ai  turns  on  these  petitions  and 
re<|ufsts  vsill  not  smnifu  antlv  ifff^t  the 
environment   FDA  will  not  ordinarily 
re<juire  the  preparation  of  an  FA 

d    Pro/w^iiet/ i^.'S   ijikl   H)A  IS 
pr-iposinK  to  (  at»'Kr)nfallv  exclude 
a<  tions  to  approve  fo<MJ  additive,  lojor 
additive   and  (;R.^S  .iffirmation 
petitions  fur  substani  fs  iddfd  dirw;-tlv 
to  fixxl  that  are  intendeii  to  remain  in 
fixxl  throunh  in){estion  bv  (  onsumers 
and  th.it  are  not  intended  to  replace 
mat  ronutrients  in  f(j<)d    This  proposed 
Bxchjsion  IS  bdsed  on  FTM  «  expeneni  e 
r»tviewinf<  Jl  fx'fitions  in  this  f  lass,  all 
of  vshi.  h  resulted  in  a  FONS!    Kxamples 
id  the  t'  [M-s  of  additives  and  (;R.^.S 
subst.ini  fs  that  tx'loni?  to  this  i  lass  are 
•hf     "lor   iiidi'ivfs  added  to  fiKnis  listeif 
m  J  1  (  FK  parts  '  )  and  74   most  of  the 
dirri  t  food  additives  listed  in  part  1"2 
(21  f  FR  part  172).  and  certain  C.R^AS 
suhstam  es  listed  in  part  184  U\  CVH 
part  1H4I   Kxamples  (d' sutistanies  that 
are  not  irn  luded  m  the  i  lass  for  which 
this  i.ati'xnni.al  ext.lu.sion  is  beinR 
proposfd  are  the  substances  intended  tn 
re  pl.ii  e  m.ii  ronutrients  in  food  I  such  as 
swet»tenini{  ajjenls  intended  to  replace 


suxar   e  i^  .  see  *»«}  172  800  and  172  804. 
and  fat  suf>stitutes.  e  p  .  ^  184  1498) 

The  ajjenrv's  evaluation  of  the 
environmental  effects  of  substances 
added  diret.tlv  to  fcHxi  has  included 
.cinsideration  of  the  potential  for 
impac  ts  from  the  disposal  of  human 
waste  prf)ducts  containing  the 
petitioned  substance  and/or  its  produc:ts 
of  digestion  and  metabolism,  and  from 
the  uv  of  natural  resources  and  energy 
The  substances  added  directlv  to  food 
considered  here  will  be  ingested  bv 
consumers  as  components  of  food 
<  ontaining  these  substances  After 
in)^-stion.  these  substances  are  either 
digested  ajui/or  metabolized  to  other 
substances  or  excreted  largely  intact   In 
all  cases,  the  agency's  review  of  past 
actions  on  substances  added  directly  to 
foocl  resulted  in  decnsions  to  issue 
FONSI's  To  address  the  potential  for 
environmental  impacts  from  disposal  of 
this  class  nf  substances,  the  agency's 
FONSI's  relied  on  one  or  more  of  the 
following  scenarios   ( 1 )  The  agency's 
approval  of  the  petition  resultedjn  very 
low  levels  (in  the  low  ppb  range  or 
lower)  of  the  substances  in  either 
effluents  and'or  sewage  sludge  from 
publicly  owned  wastewater  treatment 
plants  and  these  levels  were  determined 
not  to  be  toxjc  to  organisms  in  the 
environment.  (2)  the  petitioned 
substance  was  digested  and  or 
metabolized  bv  humans  such  that  only 
prcxiucts  of  digestion  and  metabolism 
were  expeded  to  be  excreted  and  these 
pnnluc  ts  were  the  same  as  (or  very 
similar  to)  the  products  of  digestion  and 
metabolism  resulting  from  human  food: 
such  produds  should  have  no  potential 
for  significant  environmental  effects 
becaus*'  wastewater  treatment  facilities 
are  already  designed  to  handle  them;  or 
(1)  the  petitioned  substance  was 
excreted  laryelv  intact  but  was  rapidly 
degraded  into  nontoxic  products  either 
in  wastewater  treatment  plants  or  in  the 
environment 

FDA's  experience  shows  that 
substances  added  directly  to  food  and 
intended  to  remain  with  focxi  through 
ingestion  that  are  the  subject  of  new 
petitions  will  have  use  and  disposal 
patterns  similar  to  those  described 
afwve  and  will  not  be  towc  to  organisms 
in  the  environment  at  the  expet  ted 
levels  of  exposure  Thus,  use  and 
disposal  of  such  substanc;es  are  not 
expected  to  result  in  Significant 
environmental  effects 

The  agency  has  also  found,  as  a  result 
of  Its  review  of  petitions  for  substances 
in  the  class  being  considered  here,  that 
in  no  case  was  there  potential  for 
significant  impacts  on  energy  and 
natural  resources  These  finciings  relied 
on  one  or  more  of  the  following 
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scenarios:  (1)  The  substances  were 
expected  to  compete  with  and  replace 
other  already  regulated  substances  with 
no  significant  change  in  the  overall  use 
of  natiu^l  resources  or  energy,  (2)  the 
substances  are  also  used  in  nonfood 
contact  situations  and  the  food-contact 
usage  represented  a  small  increase  in 
the  overall  production  and  usage  of  the 
substance  such  that  the  small  increase 
in  the  uses  of  natural  resources  and 
energy  was  not  significant,  or  (3)  the 
predicted  market  volumes  for  the 
petitioned  substances  were  very  small 
so  that  the  use  of  natural  resources  and 
energy  for  the  jjetitioned  substances  was 
very  limited.  In  no  case  did  the  agency 
find  that  there  would  be  any  effects  on 
threatened  or  endangered  species. 
Because  the  use  and  disposal  of 
substances  added  directly  to  foods  and 
intended  to  remain  with  foods  through 
ingestion  has  no  significant  effect  on  the 
environment  and  has  very  limited 
potential  for  significant  effects  on 
energy  and  natviral  resources,  ElA's  for 
these  substances  will  not  ordinarily  be 
required. 

e.  Proposed  §25.32(1).  FDA  is 
proposing  to  categorically  exclude 
actions  to  approve  color  additives  used 
in  contact  lenses,  sutures, 
polymethylmethacrylate  filaments  used 
in  supporting  haptics  for  intraocular 
lenses,  bone  cement,  and  in  other  FDA- 
regulated  products  that  involve  similar 
low  levels  of  use.  The  agency  reviewed 
EA's  for  20  color  additive  petitions  for 
these  types  of  uses  and  found  that  all 
proposed  uses  involve  small  amounts  of 
color  additives.  Because  of  the  nature  of 
these  uses,  the  highest  annual  market 
volume  encountered  for  any  of  these 
color  additives  was  12  kilograms  (kg), 
while  most  of  the  petitioned  uses 
involved  considerably  less  than  5  kg. 
Consequently,  the  environmental 
introduction  levels  of  the  color 
additives  from  manufacture,  use,  and 
disposal  would  be  exceedingly  small. 
FDA's  experience  shows  that  petitions 
for  color  additives  in  these  types  of 
applications  will  have  very  low  market 
volumes  such  that  only  extremely  low 
levels  of  substances  will  be  introduced 
into  the  environment  and  will  not  cause 
significant  environmental  effects. 
Therefore,  FDA  is  proposing  to 
categorically  exclude  actions  on  such 
petitions  from  the  requirement  to 
prepare  an  EA. 

f.  Proposed  §25.32(m).  FDA  is 
proposing  to  categorically  exclude 
actions  to  prohibit  or  otherwise  restrict 
or  reduce  the  use  of  a  substance  in  food, 
food  packaging,  or  cosmetics,  e.g.,  the 
withdrawal  of  approval  for  the  use  of  a 
food  or  color  additive,  removal  of  the 
use  of  a  substance  from  a  GRAS  list  (21 


CFR  parts  182, 184.  and  186),  or 
prohibition  of  the  use  of  a  prior- 
sanctioned  substance  (defined  under 
§§  170.3(1)  and  181.5(a)).  The  agency  has 
prepared  EA's  for  12  actions  to 
withdraw  approval  for  the  use  of  a  food 
or  color  additive  or  to  prohibit  the  use 
of  a  substance  in  food.  The  agency  has 
prepared  only  one  EIS  for  the 
withdrawal  of  approval  of  a  food 
additive.  In  1978.  the  agency  prepared 
an  EIS  for  its  action  to  prohibit  the  use 
of  certain  chlorofluorocarbons  in  food, 
food  additive,  drug,  animal  food,  animal 
drug,  cosmetic,  and  medical  device 
products  as  propellants  in  self- 
pressurized  containers  (43  FR  11301, 
March  17. 1978).  The  specified 
chlorofluorocarbons  were  prohibited 
because  their  continued  use  was 
predicted  to  result  in  the  depletion  of 
the  stratospheric  ozone  layer.  FDA 
prepared  the  EIS  as  part  of  an 
interagency  effort  to  address  this 
problem.  CEQ  determined  that  an  EIS 
was  necessary  for  this  particular  action 
because  of  the  controversy  surrounding 
the  scientific  issues  associated  writh  the 
potential  effects  of  these  chemicals  on 
stratospheric  ozone.  The  agency 
considers  its  action  on 
chlorofluorocarbons  to  be  an  exception. 
It  is  the  only  action  of  this  type  that 
involved  potentially  significant  effects 
on  the  environment. 

The  effect  of  withdrawing  approval  or 
prohibiting  the  use  of  a  substance  is  to 
reduce  or  eUminate  environmental 
exposure  to  that  substance.  Thus,  no 
potential  exists  for  direct  adverse 
environmental  effects  from  the  agency's 
prohibition  of  the  use  of  a  substance.  It 
may  sometimes  be  necessary,  however, 
to  consider  the  potential  indirect 
environmental  effects  that  would  result 
from  increased  use  of  substitutes  for  the 
prohibited  substance.  Since  the  agency 
began  considering  the  environmental 
impact  of  its  actions  under  NEPA,  it  has 
not  found  that  significant  adverse 
environmental  effects  would  result  from 
the  increased  use  of  a  substitute  for  a 
food  or  color  additive  or  other  food 
substance  that  was  being  restricted.  In 
the  agency's  evaluation  of  past  actions 
in  this  class,  the  agency  has  foimd  that 
there  are  frequently  a  number  of 
substitutes  for  the  prohibited  substance. 
Thus,  the  increase  in  production,  use.  or 
disposal  of  substitutes  is  spread  among 
a  number  of  substances.  Further, 
environmental  exposure  to  any  one 
substitute  is  minimal.  In  some  cases,  the 
agency  has  foimd  that  substitutes  have 
been  previously  subjected  to 
environment^  review  under  NEPA  by 
the  agency,  and  that  this  review 
encompassed  the  use  of  the  substitute  as 


a  replacement  for  the  prohibited 
substance  and  resulted  in  an  EA  and 
FONSI  being  prepared.  Any  new  food  or 
color  additive  that  may  be  developed  to 
replace  a  prohibited  one  would  undergo 
environmental  review  during  the 
premarket  approval  process. 

g.  Proposed  §25.32(n).  FDA  is 
proposing  to  categorically  exclude 
actions  to  issue,  amend,  or  revoke 
regulations  pertaining  to  infant 
formulas.  FDA  is  proposing  to  exclude 
actions  on  infant  formulas  because  they 
have  little  or  no  potential  for  adverse 
environmental  effects.  The  preparation, 
distribution,  and  directions  for  use  of 
infant  formulas  are  carefully  controlled 
by  regulations  in  21  CFR  parts  106  and 
107  and,  along  with  other  foods,  by  the 
CGMP  regulations  in  21  CFR  part  110. 
In  addition,  the  nature  of  this  product, 
a  food  designed  for  infants,  means  that 
the  product  itself  is  very  unlikely  to 
cause  adverse  environmental  impacts. 
Infant  formulas  are  expected  to  be  used 
and  disposed  of  in  a  manner  similar  to 
other  human  food,  but  infant  formulas 
form  only  a  small  fraction  of  the  total 
human  food  supply  since  they  are  used 
only  in  the  first  year  or  2  of  human  life. 
Therefore,  it  is  imlikely  that  future 
actions  on  infant  formulas  will  have 
potential  for  significant  enviromnental 
effects,  and  thus.  FDA  is  proposing  to 
exclude  them  from  the  requirement  to 
prepare  an  EA. 

h.  Proposed  §25.32(o).  FDA  is 
proposing  to  exclude  actions  to  approve 
a  food  additive  petition  when  an 
additive  is  the  intended  expression 
product(s)  present  in  fcxjd  derived  from 
new  plant  varieties.  The  proposed 
exclusion  is  based  on  our  determinaUon 
that  the  USDA  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  lead 
responsibiUty,  under  the  Federal  Plant 
Pest  Act  (7  U.S.C.  150aa  et  seq.].  to 
prevent  the  movement  and 
dissemination  in  the  United  States  of 
plant  pests.  Under  that  authority,  USDA 
APHIS  addresses  the  potential  of  new 
plant  varieties  to  pose  a  plant  pest  risk 
in  accordance  with  the  requirements 
mandated  under  NEPA.  USDA 
considers  the  potential  for  risk  in  a  very 
broad  context,  so  that  not  only  is  direct 
disease  or  damage  to  plants  and  plant 
materials  considered  as  a  component  of 
plant  pest  risk,  but  indirect  effects  on 
beneficial  or  other  organisms  in  the 
agronomic  context  are  also  addressed. 
Before  issuing  a  determination  of 
nonregulated  status  for  an  organism  that 
has  been  subject  to  USDA  oversight 
because  it  was  considered  to  present  a 
potential  risk  of  being  a  plant  pest. 
USDA  conducts  an  enviromnental 
analysis  in  compliance  with  its  NEPA 
requirements  that  addresses  plant  pest 
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nsk  characleristuji.  ilis»'<i.s«-  luil  jx-st 
sus*  epiibihties,  fxpression  of  am 
mlriKiiK  »Hi  i{«'nf  pru«lu(  ts  iind  effects 
lhert!4)t   new  t^ii/viiu-s   nr  i  hai)>{«>s  to 
plant  iiu'taboiiNiii    wtu'diiiosN  nf  ilit> 
plant,  iinpai  t  on  thv  wotulinoss  of  an> 
other  plant  with  which  it  can 
iiitfrhnHnl.  a^ni  ulliiral  or  i  ullivatiun 
pra(  tit«'N.  t'fftHls  of  ih»'  plant  on 
nontdPRet  organisms,  mdirii  t  plant  p«'st 
t'ffeits  on  e>lh»T  a^ru  ultural  prixiiu.ts. 
transfer  of  Renetii  infoniiatinn  to 
oryanisnis  with  whu  h  it  (^nnoi 
inlfrt)r»'«Hl,  ami  .inv  otfuT  information 
tH'h»'ve«i  Id  bt«  rfilevant  to  a 
<i»'tfrinination   Tht*  issues  ronsidored  bv 
KDA  art'  the  same  or  a  sii()s«'t  of  the 
issues  that  ISDA  addresses  as  part  of  its 
NEPA  review   Therefore,  j  NtF.\  review 
by  FDA  would  b*'  rtniundant 

1   Proposed  *tJ5  JJipi  FDA  is 
proposing  lo  latexoruallv  ex<  hide 
actions  under  part  101  IJl  CFK  part  101) 
to  issue,  amend,  or  revoke  i  rt^ulation 
in  response  to  a  reference  amount 
petition  («»  101  12(h)).  a  nutrient  i  imtent 
claim  petition  m  101  t)4).  a  health  claim 
petition  («»  101  70),  or  a  petition 
pertaininjii  to  the  lafn^l  d»H  laration  of 
ingredients  (s»  101  101)  The  agency  has 
regulations  pertaining  to  various  asp<K:ts 
of  foo<i  labelling  m  part  101    These 
r»-gulations  inthule  provisions  that 
enable  interesteil  pt^rsons  to  petition  the 
agency  to  issue  regulatvoiis  on  several 
sub|et;ts  related  to  labeling,  listed  ,it)ove 
These  petitions  must  iiu  lude.  under 
c;urrent  regulations,  either  a  i  laim  for 
categorical  exclusion  under  rurnMit 
«j  <J5  24  or  an  L.A  under  current  «»  2,t  1 1 

Current  <»  25  24(a)(  1 1 )  contains  an 
ext:lusion  for  the  establishment  or 
repeal  by  regulation  of  labeling 
requirements  for  marketing  articles,  "if 
there  will  be  no  increase  in  the  existing 
levels  of  use  or  (  hange  in  the  intended 
uses  of  the  pro<iuct  or  its  substitutes  " 
The  criteria  are  intended  to  ensure  that 
the  excluded  labeling  ac  tions  will  not 
cause  significant  environmental  effects 
This  exclusion  can  b«!  used  with 
petitions  of  the  tvpe  listed  alxive.  if 
petitioners  demonstrate  that  the  criteria 
are  met    For  those  actions  that  would 
not  qualify  for  exclusion  under  current 
§  25  24(a)(  1 1 )  because  there  will  be  an 
increase  in  the  use  of  the  product.  FDA 
now  believes  that  this  increased  use  will 
not  have  significant  environmental 
effects.  Thus,  the  agency  has  determined 
that  a  specific  unqualified  categorical 
ex(  lusion  for  petitions  related  to  food 
labeling  -.^  appropnate 

When  changes  in  the  laf)eliug  on  food 
products  are  allowed,  there  is  a 
potential  for  changes  in  the  levels  of 
use.  and  in  the  intended  uses,  of  such 
products  or  their  substitutes  In  fact, 
nutrient  content  claims  and  health 


claims  are  generally  intended  to 
increase  the  use  of  the  labeled  prtnluct 
However,  the  changes  that  will  result 
from  FDA  s  a(  tiuns  on  the  tvpes  of 
petitions  listed  above  will  k)e 
nicHiifu  ations  of  the  purchasing  and 
consumption  habits  of  consumers  A 
fotnl  lalH'led  in  the  newlv  allowed 
niaiuH-r  will  b»'  purchased  and 
consumed  instead  of  another  focxi  that, 
for  a  vanotv  of  reasons,  will  not  be 
lab«'le<l  in  this  new  manner  The  net 
n-sult  will  be  the  substitution  of  one 
fo<Ki  for  a  similar  fooci  Thus,  no 
significant  adverse  effects  on  the 
environment  will  result  Therefore,  the 
agencv  is  proposing  that  its  future 
actions  on  petitions  for  the  issuance, 
amendment,  or  revocation  of  regulations 
on  reference  amounts  customarily 
consumed  per  eating  occasion 
(^  101  12(h]),  on  nutrient  content  claims 
(§  101  69),  on  health  claims  (§  101.70). 
and  on  the  label  declaration  of 
ingredients  (*»  101  103)  be  categorically 
excluded  from  the  preparation  of  an 
environmental  assessment 

j   Proposed  §25  321  ql  FDA  is 
proposing  in  »»  25  32(q)  to  categorically 
exclude  from  the  requirement  to  submit 
an  FA  actions  to  approve  food  additive 
petitions  for  substances  registered  by 
V.P.\  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
1 7  U  S  r   1 36  f  f  seq)  for  the  same  use 
requested  in  the  petition   FDA  has  had 
limited  expenence  in  considenng  the 
environmental  impact  of  threshold  of 
regulation  submissions  for  substances 
registered  bv  EPA  under  FIFRA  because 
the  regulations  establishing  threshold  of 
regulation  policy  were  recently  issued. 
However,  because  the  information 
currently  required  for  such  submissions 
IS  identical  to  the  information  required 
for  food  additive  petitions  for  these 
tvpes  of  substances,  the  agent  v  believes 
that  its  experience  with  food  additive 
petitions  is  relevant.  This  proposed 
exclusion  is  based  on  FDA's  experience 
reviewing  12  petitions  in  this  class,  all 
of  which  resulted  in  a  FONSI  All  of 
these  petitions  were  for  antimicrobial 
substances  used  either  in  the  processing 
of  focjd  or  in  food-packaging  materials 

FD.\s  evaluation  of  the  potential 
environmental  effects  of  antimicrobial 
substances  has  included  consideration 
of  potential  impacts  at  the  site  of  use 
and  disposal  of  the  antimicrobial 
substance,  and  from  the  use  of  natural 
resources  and  energy.  Currently,  for  the 
use  sites  of  antimicrobial  substances, 
petitioners  are  directed  to  relv  on 
information  in  studies  submitted  to  EPA 
for  registration  of  the  product  under 
FIFRA.  and  to  describe  anv  potential 
adverse  environmental  effects 
determined  by  EPA.  Petitioners  may 


submit  a  brief  description  and  summary 
of  results  of  EPA  studies  in  lieu  of  the 
complete  test  reports  For  use  sites.  FDA 
has  based  its  environmental  decision  on 
a  prediction  of  exposure  levels,  using 
introduction  and  fate  information,  that 
IS  compared  with  relevant  toxicological 
data  to  determine  the  potential  for 
significant  environmental  effects. 

The  agency's  experience  with 
antimicu'obial  petitions  has  be«n  that, 
before  an  antimicrobial  prcxiuct  can  be 
used  in  food-contacrt  situations.  EPA 
will  have  already  examined  the 
environmental  risks  and  benefits  of 
registering  the  product  under  FIFRA. 
The  parallel  between  EPA's  review  and 
FDA  s  environmental  review  is 
illustrated  by  FDA's  finding  that  it  has 
not  had  to  require  environmental  testing 
for  antimicrobial  products  because  such 
tests  were  already  conducted  as  part  of 
EPA's  review.  In  addition,  antimicrobial 
substances  that  are  used  and  discharged 
at  point  sources  within  the  United 
States  are  subject  to  the  requirements  of 
National  Pollution  Discharge 
Elimination  System  (NPDES)  permits 
under  the  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.).  In  registering  a  product 
under  FIFRA.  EPA  requires  the  label  to 
state  that.  (1)  The  product  is  not  to  be 
discharged  into  lakes,  streams,  ponds, 
estuaries,  oceans,  or  other  waters  unless 
in  accordance  with  the  requirements  of 
an  NPDES  permit  and  unless  the 
permitting  authority  has  been  notified 
in  writing  prior  to  discharge;  and  (2)  the 
product  is  not  to  be  discharged  to  sewer 
systems  without  previously  notifying 
the  local  sewage  treatment  plant 
authority.  EPA  also  requires,  if 
necessary,  that  labels  contain 
information  such  as  a  warning  of 
toxicity  to  fish  and/or  wildlife,  as 
specified  in  40  CFR  156.10(h)(2)(ii). 
Thus.  FDA  has  found  that  its  assessment 
of  the  fate  and  effects  of  antimicrobial 
substances  essentially  duplicates  the 
review  by  EPA  under  FIFRA  and.  to 
some  extent,  the  review  by  NPDES 
permitting  authorities  under  the  Clean 
Water  Act. 

Currently,  petitioners  must  address 
the  potential  for  impact  on  the  use  of 
natural  resources  and  energy  as  required 
in  an  EA  by  specifying  the  natural 
resources  and  energy  required  to 
produce,  transport,  use.  and/or  dispose 
of  a  given  amount  of  the  product  that  is 
the  subject  of  the  action.  FDA's 
experience  with  this  area  of  potential 
impacts  is  that  these  types  of  substances 
almost  always  compete  with  and  replace 
other  similar  substances  so  that  there  is 
little  or  no  change  in  the  use  of  natural 
resources  and  energy.  Thus,  FDA 
believes  that  future  food  additive 
petitions  for  the  same  use  as  pesticides 


approved  by  EPA  under  FIFRA  will 
have  little  or  no  potential  for  significant 
environmental  impacts  and  that  FDA's 
actions  on  these  petitions  warrant 
exclusion  from  the  requirement  to 
prepare  an  EA. 

k.  Removal  of  action  levels.  At  the 
time  the  current  environmental 
regulations  were  issued,  the  agency 
believed  that  the  establishment  of  an 
action  level  required  environmental 
review.  Thus.  Uie  agency  Included  a 
paragraph  for  the  establishment  of 
action  levels  in  current  §  25.22(a)(ll) 
and  specified  an  EA  format  in  current 
S  25.31d.  FDA  also  provided  a 
categorical  exclusion  in  current 
S  25.24(b)(6)  for  action  levels  for  natxu^l 
or  unavoidable  defects  in  food  for 
humans  or  animals  if  these  defects 
presented  no  health  hazard. 

In  1987,  in  a  limited  holding,  the 
Court  of  Appeals  for  the  D.C.  Circuit  in 
Community  Nutrition  Institute  v.  Young, 
818  F.2d  943  (D.C.  Cir.  1987),  found  that 
FDA  was  treating  its  acrtion  levels  as 
substantive,  legislative  rules  and,  thus, 
action  levels  were  subject  to  the  notice- 
and-comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.).  The  court  recognized, 
however,  that  FDA  could  proceed  by 
action  levels  that  are  not  binding  rules. 
Since  the  court's  holding,  FDA  has 
followed  this  approatJi.  Under  its 
statutory  authority  under  21  U.S.C. 
342(a)(1).  (a)(2)(A).  and  346  to  limit  the 
amount  of  poisonous  or  deleterious 
substances  in  food.  FDA  establishes 
"action  levels"  to  inform  food  producers 
of  the  level  of  contaminants  in  food  that 
may  result  in  regulatory  action.  Action 
levels  are  not  intended  to  bind  the 
pubhc,  or  FDA,  or  to  create  or  confer 
any  rights,  privileges,  immunities,  or 
benefits  on  or  for  any  private  person, 
but  are  intended  merely  for  internal 
FDA  guidance  for  deciding  whether  to 
bring  an  enforcement  action.  The 
establishment  of  an  action  level  is  not 
agency  action  and  is  not  subject  to 

NEPA. 

Moreover,  under  CEQ  regulations  (40 
CFR  1508.18(a)),  bringing  judicial, 
administrative,  civil,  or  criminal 
enforcement  actions  is  not  major 
Federal  action.  Because  establishment  of 
action  levels  is  intended  merely  for 
internal  guidance  for  deciding  whether 
to  bring  an  enforcement  action, 
establishment  of  an  action  level  is  not 
major  Federal  action. 

Therefore,  FDA  is  proposing  to 
remove  all  references  to  action  levels 
from  part  25.  The  agency  will  continue 
to  apply  these  regulations  to  the 
establishment  of  tolerances  for 
poisonous  or  deleterious  substances  in 
food  for  human  or  animal  consiunption 


or  in  packaging  materials  intended  for 
use  with  human  food  and  animal  feeds. 

I.  Proposed  §25.32(r).  FDA  is 
proposing  to  categorically  exclude 
actions  to  approve  a  food  additive,  a 
color  additive,  or  a  GRAS  affirmation 
petition  for  a  substance  that  occurs 
naturally  in  the  environment,  when  the 
action  is  not  expected  to  alter 
significantly  the  concentration  or 
distribution  of  the  substance,  its 
metabolites,  or  degradation  products. 
This  proposed  exclusion  is  based  on 
FDA's  review  of  19  petitions  for 
substances  in  this  class,  all  of  which 
resulted  in  a  finHing  of  no  significant 
impact. 

The, agency  currenUy  requires  limited 
information  for  substances  that  occur 
nat\irally  in  the  environment,  as 
specified  in  the  abbreviated  EA  format 
in  current  §  25.31a(b)(5).  This  format 
focuses  on  whether  the  use  of  the 
substance  can  reasonably  be  expected, 
on  the  basis  of  all  available  evidence,  to 
alter  significantly  the  concentration  and 
distribution  of  the  substance,  its 
metabolites,  or  degradation  products  in 
the  environment  and  on  information 
about  the  environmental  effects  of 
substances  expected  to  be  emitted  into 
the  environment.  From  its  review  of  19 
petitions,  the  agency  has  foxmd  that  the 
use  of  naturally  occurring  substances  as 
food  additives,  color  additives,  or  GRAS 
substances  did  not  alter  significantly  the 
concentration  and  distribution  of  the 
substance,  its  metaboUtes  or  degradation 
products  in  the  environment,  and 
therefore,  substances  emitted  into  the 
environment  did  not  have  adverse 
environmental  effects. 

Among  the  19  petitions  for  naturally 
occvirring  substances  reviewed  by  the 
agency  were  several  petitions  for 
substances  intended  to  replace 
macronutrients  in  food.  In  §  25.32(k), 
FDA  is  not  proposing  to  exclude  from 
the  requirement  to  prepare  an  EA 
petitions  for  substances  intended  to 
replace  macronutrients.  However,  when 
a  macronutrient  replacement  is  also  a 
substance  that  occurs  naturally  in  the 
environment,  the  categorical  exclusion 
proposed  here  will  apply,  unless  the 
agency  finds  that  extraordinary 
circumstances  exist,  as  delineated  in 
proposed  §  25.21. 

4.  Veterinary  Drugs  and  Feed  Additives 

The  National  Performance  Report, 
"Reinventing  Food  Regulations," 
January  1996,  announced  FDA's 
proposal  to  reduce  the  number  of  EA's 
submitted  by  industry  under  NEPA  by 
increasing  the  nimuber  of  categorical 
exclusions  for  actions  relating  to  animal 
drugs,  animal  feeds,  and  food  and  color 
additives,  which  as  a  class  have  no 


individual  or  cimiulative  significant 
effects  on  the  environment.  As 
described  below,  in  fulfillment  of  this 
commitment,  FDA  is  proposing 
additional  categorical  exclusions  for 
actions  on  animal  drugs  and  feed 
additives  that,  based  upon  its 
experience  in  reviewing  these  types  of 
actions,  the  Center  for  Veterinary 
Medicine  (CVM)  has  concluded  will  not 
significantly  afi^  the  human 
environment. 

Under  proposed  §  25.33(a),  actions 
relating  to  new  animal  drug  appUcations 
(N ADA'S),  abbreviated  applications,  and 
supplements  to  such  applications  that 
do  not  increase  the  use  and  disposal  of 
the  substances  are  categorically 
excluded. 

Proposed  §  25.33(a)  includes  the 
categorical  exclusions  hsted  in  current 
§  25.24(d)(1)  and  (d)(2),  and  broadens 
the  categorical  exclusion  to  allow  FDA 
to  categorically  exclude  other  actions 
that  do  not  result  in  increased  use  of  a 
drug  and,  consequently,  do  not  result  in 
an  increase  in  the  expected  level  of 
environmental  exposure.  For  example, 
the  approval  of  a  supplement  for  a  new 
manufacturing  site  is  not  specifically 
listed  but  may  be  categorically  excluded 
if  it  is  not  expjected  to  result  in 
increased  use  of  the  substance  for  which 
the  supplement  was  submitted. 
Proposed  §  25.33(a)(7)  for  animal  drugs 
used  in  feeds  is  the  same  as  current 
§  25.24(d)(2)  but  has  been  revised  for 
clarity  because  FDA  approves  animal 
drugs  for  use  in  animal  feeds. 

Tne  categorical  exclusions  in 
proposed  §  25.33(a)  include  actions 
relating  to  abbreviated  new  animal  drug 
applications  (ANADA's)  in  recognition 
of  the  creation  of  ANADA's  under  the 
1988  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (GADPTRA)  (21 
U.S.C,  301  note).  An  ANADA  is  merely 
an  abbreviated  form  of  an  NADA  and 
seeks  to  effectuate  the  same  action, 
approval  of  an  animal  drug.  Therefore, 
the  nature  of  environmental 
considerations  is  similar.  For  animal 
drugs  not  otherwise  excluded  in 
§  25.33(a),  the  agency  is  reserving 
§  25.33(b)  to  provide  for  a  categorical 
exclusion  analogous  to  that  contained  in 
proposed  §  25.31(b)  for  human  drugs. 
The  categorical  exclusion  would  be  for 
actions  that  increase  the  use  of  an 
animal  drug  in  the  instance  that  the 
agency  determines  a  level  at  or  below 
which  the  concentration  of  the 
substance  in  the  enviroimient  does  not 
significantly  affect  the  environment, 

FDA  recognizes  that  proposed 
§  25.31(b)  for  human  drugs  allows  for  a 
categorical  exclusion  for  increased  uses 
of  human  drugs  if  the  concentration  of 
the  substance  in  the  aquatic 
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environment  will  be  at  or  below  1  ppb. 
At  this  time.  FDA  is  not  adopting  a 
specific  environmental  concentration 
from  use  of  animal  dnigs  because  the 
agency  is  still  conducting  a 
retrospective  review  of  environmental 
assessments  for  these  products  and  a 
review  of  relevant  environmental 
science  The  Animal  Health  Institute 
and  FD.A/CVM  held  an  Knvironinentai 
Risk  .Assessment  Workshop  on  February 
20  and  21.  1996.  to  establish  a 
comprehensive  e<  ological  risk 
assessment  prix:ess  for  the  evaluation  of 
animal  health  products.  Following  this 
opportunity  for  public  debate,  and  for 
drugs  not  otherwise  excluded,  FD.\  will 
adopt  a  risk  assessment  paradigm  for 
determining  environmental 
introductions  for  animal  drugs  and  an 
environmental  concentration  at  or 
below  which  no  meaningful 
environmental  effects  are  e.xpected  to 
occur 

Proposed  §  25  3J(c)  would 
categorically  exclude  any  action  on  an 
N.AD.A.  abbreviated  application,  or  a 
supplement  to  such  actions  for 
substances  that  occur  naturally  in  the 
environment,  when  the  action  is  not 
expected  to  alter  significantly  the 
concentration  or  distribution  of  the 
substance,  its  metabolites,  or 
degradation  products  in  the 
environment   Currently.  FDA's 
regulations  require  an  abbreviated  E.\ 
for  an  animal  drug  substance  that  occurs 
naturally  in  the  environment  These 
abbreviated  EA  s  require  information 
about  the  production  site  and  about 
whether  the  use  of  the  produi  t  will 
significantly  alter  the  concentration, 
distribution,  and  effect  of  the  natural 
substance  in  the  environment 

Since  the  publication  of  the  .\EP.\ 
regulations  in  1985.  KD.A  has  reviewed 
abbreviated  E.A  s  for  substances  that  are 
naturally  occurrihg.  FD.\  has  found  that 
actions  on  submissions  for  these 
substances  will  not  affet:t  the 
environment  if  the  action  will  not 
significantly  alter  the  concentration  or 
distribution  of  the  natural  substance  in 
the  environment   I'nder  thes»- 
circumstances,  the  agency  has  prepared 
FONSIs 

Therefore,  the  proposed  regulations 
would  categorically  extlude  actions  on 
an  N.AD.A.  abbreviated  applic  ation.  or  a 
supplement  to  such  applications  for 
substances  that  occur  naturally  in  the 
environment  when  the  action  is  not 
expected  to  alter  signific  aiitK  the 
concentration  or  distribution  of  the 
substance,  its  metabolites,  or 
degradation  products  in  the 
environment   FD.A  has  ac  cess  to 
information  regarding  metabolites  and 
degradation  products  to  aid  in 


determining  if  the  categorical  exclusion 
request  is  appropriate.  Neither  an  EA 
nor  an  EIS  would  be  required  for  such 
actions.  When  an  action  does  alter 
significantly  the  concentration  or 
distribution  of  the  products,  its 
metabolites,  or  degradation  products  in 
the  environment,  e.g..  when  the  use  and 
disposal  will  occur  in  a  geographic  area 
where  the  substance  is  not  naturally 
occurring,  an  environmental  assessment 
may  l)e  required. 

Proposed  §  25.33(d)  includes 
categorical  exclusions  for  actions 
relating  to  approval  of  applications  for 
animal  drugs  intended  for  use  in 
nonfood  animals,  for  local  or  general 
anesthesia,  for  ophthalmic  or  topical 
applications,  for  the  treatment  of  a 
disease  occurring  in  minor  species 
animals,  as  defined  in  §  514.1(d)(l)(i) 
l21  CFR  514.1(d)(l)(i)).  and  for  use 
under  prescription  or  veterinarian's 
order.  Under  current  §  25.31a(b)(4).  FDA 
requires  abbreviated  EA's  to  be 
submitted  as  part  of  any  request  for  such 
approvals  These  abbreviated  EA's 
require  environmental  information  for 
production  sites.  Since  the  publication 
of  the  NEPA  regulation  in  1985,  CVM 
has  reviewed  many  abbreviated  EA's  for 
these  types  of  products.  In  every 
instance,  the  agency  has  prepared  a 
FONSI  because  the  manufacturing  was 
determined  to  be  in  compliance  and 
would  remain  in  comphance  with  the 
Federal,  State,  and  local  environmental 
requirements  that  apply  to  the  site  of 
manufacturing,  and  the  market  volume 
for  such  products  was  so  low  that  FDA 
found,  based  on  its  experience,  the 
drugs  would  not  significantly  affect  the 
environment.  Furthermore,  as  the 
agency  explains  in  section  HID.  of  this 
dfxjument.  the  agency  has  determined 
that  ordinarily  FDA  will  not  consider 
potential  impacts  at  the  site  of 
production. 

The  categorical  exclusion  for  local 
and  general  anesthetic  products  applies 
only  to  those  products  that  are 
administered  individually.  Some 
ane.sthetic  products  may  be  intended  to 
b*'  administered  to  many  animals  or  in 
significant  quantities.  In  these  instances, 
potential  environmental  effects  exist 
that  require  environmental  analysis.  The 
ex(  lusion  for  ophthalmic  and  topical 
products  IS  limited  to  those  products 
intended  for  nonsystemic  use  Products 
used  systemically  could  result  in  greater 
environmental  introductions  that  could 
potentially  affect  the  environment  and. 
therefore,  require  further  environmental 
analysis  Furthermore.  FDA  is  clarifying 
that  the  categorical  exclusion  for  drugs 
for  minor  species  applies  only  to  those 
animal  drugs  that  have  been  previously 
approved  for  use  in  another  or  the  same 


species  when  similar  animal 
management  practices  are  used.  When 
management  practices  are  different, 
environmental  introductions  and 
impacts  may  also  be  different  and 
require  environmental  analyses.  Minor 
species  include  wildlife  and  endangered 
species  (§  514. l(d)(l)(ii)). 

The  categorical  exclusion  for  animal 
drugs  used  under  prescription  or 
veterinarian's  order  applies  only  to 
animal  drugs  for  therapeutic  uses  as 
defined  in  section  201(g)(1)(B)  of  the  act 
(21  U.S.C.  321(g)(1)(B)).  Based  on  its 
experience  in  reviewing  EA's  for  these 
products.  FDA  has  found  that 
prescription  products  are  generally 
administered  individually  to  a  limited 
number  of  animals  for  a  limited  amount 
of  time.  Therefore,  there  are  no 
significant  environmental  effects. 
However,  FDA  may  require  an  EA  if  the 
agency  determines  that  there  are 
extraordinary  circumstances  associated 
with  the  use  of  such  a  product. 

Current  §  25.24(d)(4)  categorically 
excludes  actions  on  an  investigational 
new  animal  drug  application  (INAD)  if 
the  drug  to  be  shipped  under  such 
notice  is  intended  to  be  used  for  clinical 
studies  or  research  in  which  wastes  will 
be  controlled  or  the  amount  of  wastes 
expected  to  enter  the  environment  may 
reasonably  be  expected  to  be  nontoxic. 
Under  proposed  §  25.33(e).  FDA  would 
categorically  exclude  all  actions  on 
INAD's.  In  many  cases.  FDA's  actions 
on  INAD's  do  not  significantly  increase 
the  use  of  the  drug  and.  thus,  the 
amount  of  drug  introduced  into  the 
environment.  "Therefore,  no  changes  in 
environmental  effects  will  occur.  In 
those  cases  where  an  increase  in  use  of 
a  drug  may  occur  as  a  result  of  an 
investigation  under  an  INAD.  FDA's 
experience  from  reviewing  many  actions 
on  INAD's  shows  that  significant 
environmental  effects  will  not  occur 
because  the  use  of  such  drugs  is  limited 
and  controlled. 

Proposed  §  25.33(f)  would 
categorically  exclude  actions  on 
applications  submitted  under  section 
512(m)oftheact  (21  U.S.C.  360b(m)). 
FDA  is  proposing  to  exclude  actions  on 
such  applications  because  they  permit 
feed  manufacturers  to  manufacture 
animal  feed  bearing  or  containing  new 
animal  drugs  previously  approved  for 
use  in  feeds.  The  potential  for 
environmental  effects  to  occur  is 
considered  at  the  time  the  new  animal 
drug  is  approved  for  use  in  feed. 
Therefore,  there  is.no  need  to  require  an 
additional  EA  each  time  the  agency 
considers  approval  of  an  apphcation 
submitted  under  section  512(m)  of  the 
act. 


Current  §  25.24(d)(3)  categorically 
excludes  writhdrawals  of  approval  of 
N,\DA's  when  the  drug  is  no  longer 
marketed -or  at  the  request  of  the 
application  holder.  Under  proposed 
§  25.33(g),  FDA  would  categorically 
exclude  withdrawals  of  approval  of 
ANADA's,  as  well  as  withdrawals  of 
approval  of  NADA's.  without 
conditions.  FDA  has  determined  that 
withdrawal  of  an  NADA  or  ANADA 
approval  does  not  significantly  affect 
the  environment  because  any  change  in 
introduction  of  the  drug  will  generally 
be  a  decrease. 

Under  proposed  §  25.33(h).  FDA 
would  categorically  exclude  actions  to 
withdraw  the  approval  for  uses  of  food 
additives  in  animal  feeds  or  to  remove 
substances  for  use  in  animal  feeds  from 
the  GRAS  list  or  to  remove  substances 
from  the  GRAS  list  (parts  182, 184.  or 
186).  Withdrawal  or  removal  of  a  food 
additive  substance  that  reduces  or 
eliminates  animal  feed  use  will  not 
significantly  affect  the  environment 
because  any  change  in  introduction  of 
the  substance  to  the  environment  will 
generally  be  a  decrease. 

In  those  cases  where  the  withdrawal 
of  the  NADA.  ANADA,  or  FAF,  or  GRAS 
substance  has  resulted  in  the  use  of  a 
substitute  product,  the  agency  has  found 
in  all  instances  that  the  increased  use  of 
the  substitutes  will  not  significantly 
affect  the  environment. 

FDA  is  proposing  to  eliminate  the 
categorical  exclusions  under  current 
§  25.24(d)(5)  and  {d)(6)  because  FDA 
does  not  do  testing  and  certification  of 
batches  of  antibiotics  for  animal  use, 
and  FDA  does  not  use  monographs  for 
animal  drugs.  FDA  is  proposing  to 
eliminate  current  §  25.24(d)(7).  This 
action  takes  place  under  an  INAD,  and 
its  effect  is  to  set  the  standard  for 
approving  ANADA's.  FDA  will 
determine  whether  it  needs  to  consider 
environmental  effects  when  it  approves 
individual  ANADA's. 

5.  Devices  and  Electronic  Products 

The  agency  is  proposing  to 
redesignate  current  §  25.24(e)  as 
proposed  §  25.34  and  to  remove  criteria 
in  §  25.24(e)(4)  and  (e)(7).  now 
incorporated  in  proposed  §  25.21 
Extraordinary  circuwstances. 

D.  Subpart  D— Preparation  of 
Environmental  Documents 

The  proposed  rule  would  reorganize 
current  subpart  C  of  part  25  to  improve 
the  usefulness  and  readability  of  the 
current  regulations. 

Proposed  §  25.40(b)  would  eliminate 
the  EA  and  abbreviated  EA  formats  and 
delete  any  reference  to  formats.  After 
consultation  with  CEQ,  the  agency  has 


decided  to  remove  the  standard  formats 
from  part  25,  and  to  provide  appropriate 
formats  in  guidance  documents. 
Guidance  documents,  which  do  not 
bind  the  agency  or  the  public,  are  more 
easily  revised.  Use  of  such  documents 
will  give  FDA  greater  flexibility  to  tailor 
environmental  documents  to  reflect 
state-of-the-art  developments  in 
environmental  analysis  and  to  assist 
companies  in  focusing  on  important 
environmental  issues.  Information/ 
guidance  concerning  the  nature  and 
scope  of  information  that  an  apphcant 
or  petitioner  should  submit  in  an  EA 
may  be  obtained  from  the  center 
responsible  for  the  action  subject  to 
environmental  evaluation  (proposed 
§  25.40(c)). 

In  the  Federal  Register  of  January  1 1 , 
1996,  FDA  announced  the  availability  of 
a  guidance  document  entitled. 
"Guidance  for  Industry  for  ibe 
Submission  of  an  Envirormiental 
Assessment  in  Human  Drug 
Applications  and  Supplements"  (61  FR 
1031).  The  guidance,  prepared  by  CDER, 
is  intended  to  assist  industry  by 
providing  guidance  on  how  to  prepare 
EA's  for  submission  to  CDER  as  part  of 
NDA's,  antibiotic  appHcations,  ANTDA's. 
abbreviated  antibiotic  appUcations,  and 
IND's.  This  guidance  will  be  amended 
to  reflect  the  final  regulations  and 
categorical  exclusions  and  to  include 
biologic  products  subject  to  licensure 
under  the  PHS  Act.  The  guidance 
document  employs  a  tiered  approach  to 
testing  and  accepts  the  use  of  test 
methods  recognized  and  recommended 
by  competent  authorities  such  as  FDA 
(see  e.g.,  FDA's  EA  Technical  Assistance 
Handbook),  EPA  (see  40  CFR  parts  796 
and  797)  and  the  Organization  for 
Economic  Co-operation  and 
Development.  Under  the  proppsed  rule, 
this  approach  will  continue  to  be 
acceptable. 

The  current  formats  in  part  25  focus 
the  environmental  analysis  on  the  use 
and  disposal  from  use  of  FDA-regulated 
articles  but  also  address  production 
impacts.  FDA  proposes  to  maintain  this 
focus  in  the  proposed  revised 
regulations,  but,  for  the  following 
reasons,  is  proposing  to  change  the  way 
it  addresses  production  impacts.  To 
address  the  potential  environmental 
impacts  from  production  of  FDA- 
regulated  articles,  FDA  currently 
requires  a  limited  amount  of 
information  to  make  sure  that  the  article 
will  be  produced  in  compliance  with 
applicable  emissions  requirements. 
Specifically,  the  agency  requires  that  the 
following  information  be  included  in  an 
EA:  A  list  of  the  substances  expected  to 
be  emitted,  the  controls  exercised,  a 
citation  of  apphcable  emissions 


requirements  and  statement  of 
compliance  with  these  requirements, 
and  a  discussion  of  the  effect  the 
approval  of  the  petition  will  have  on 
compliance  with  these  requirements. 

FDA  recognizes,  however,  that 
Federal.  State,  and  local  environmental 
protection  agencies  have  the 
responsibility  for  issuing  regulations, 
permitting  and  Uccnsing  facihties.  and 
enforcing  compliance  with  the 
requirements  that  these  agencies  have 
determined  are  necessary  to  ensure 
adequate  protection  of  the  envu^nment 
from  emissions  from  production 
operations.  Regulating  emissions  from 
production  sites  requires  balancing 
between  air,  water,  and  solid  waste 
emissions  for  all  production  operations 
carried  out  at  a  pfoduction  site  and  in 
the  region  with  consideration  of  the 
costs  of  comphance  and  available 
technology  that  requires  expertise  found 
primarily  in  Federal,  Slate,  and  local 
enviroiunental  agencies.  As  required  by 
environmental  regulations  and/or  as 
conditions  of  retaining  Ucenses  and 
permits,  manufacturers  must  obtain  or 
modif)'  fiermits  and  provide  information 
to  these  agencies  when  production 
operations  are  initiated  or  changed.  The 
information  required  to  be  provided  to 
FDA  regarding  production  impacts  and 
compliance  with  emission  requirements 
is  information  that  is  generally  required 
to  be  provided  to  or  is  known  by  other 
agencies  whose  responsibility  is  to 
monitor  compliance. 

FDA  has  reviewed  hundreds  of  EA's 
in  which  information  regarding  the 
manufacturing  site,  such  as  emitted 
substances  and  emission  controls,  was 
provided.  As  a  resuh  of  this  review. 
FDA  has  found  that  FDA-regulated 
articles  produced  in  compliance  with  all 
applicable  emission  requirements  (e.g., 
Clean  Air  Art.  Clean  Water  Act. 
Occupational  Safety  and  Health  .Act) 
will  not  significantly  affect  the 
environment.  Based  on  these  findings, 
FDA  has  determined  that  it  is  no  longer 
necessary  to  review  a  company's 
compliance  with  Federal.  State,  and 
local  environmental  laws  and  FDA  is 
proposing  to  delete  the  requirements  for 
the  submission  of  emission  information 
for  production  sites.  Accordingly,  under 
the  proposed  regulations.  FDA  wtU 
continue  to  focus  its  environmental 
reviews  on  the  use  and  disposal  from 
use  of  FDA-regulated  articles,  and  FD.A 
will  no  longer  routinely  require 
submission  of  information  regarding 
manufacturing  sites  or  a  certification  of 
compliance  with  Federal.  State,  and 
local  emission  requirements.  However, 
if  information  available  to  the  agency  or 
the  applicant  establishes  that  the 
general  or  specific  emission 
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requirements  promulgated  by  Federal. 
State,  or  local  environmental  protet:tion 
agencies  do  not  address  unique 
emission  circumstances  and  the 
emissions  may  harm  the  environment, 
this  v\tiuld  bt!  sufficient  (grounds  for 
requesting  manufacturing  information 
in  an  E.\   FDA  generally  requires 
manufat  furing  information  to  be 
submitted  as  part  of  applications  or 
petitions  for  FD.A  regulated  articles. 
This  information  will  aid  FD.A  in 
tletermining  if  a  categorical  exclusion 
request  is  appropriate 

Proposed  «»  25  40(a)  includes 
additional  mforii^alion  found  in  the 
CEQ  regulations  to  rlarifv  that  the  EA 
shall  include  brief  discussions  of  the 
need  for  the  proposal,  alternatives, 
environmental  impacts  of  the  propost'd 
action,  and  a  listing  of  agencies  and 
persons  consulted,  and  include 
additional  information  to  clarify  the 
scope  and  fwus  of  an  EA. 
Environmental  documents  shall 
concentrate  on  timely  and  significant 
issues,  not  amass  needless  detail  To 
that  end,  the  agen(  y  has  included  some 
general  information  regarding  the 
acceptability  of  using  a  tiered  testing 
icheme  A  tiered  testing  scheme  results 
in  test  termination  when  sufficient  data 
are  available  to  assess  the  potential 
environmental  fate  and  effects  of  an 
FDA-regulated  article  in  the 
environment  Sp«:ific  information 
regarding  tiered  testing  will  be  provided 
in  guidance  do<:uments.  Although  the 
number  of  pages  for  anv  EA  mav  varv 
in  relation  to  the  complexity  of  the 
issues,  generally  thev  should  not  exceed 
.iO  pages,  not  including  test  reports  and 
data 

The  agency  is  proposing  to  aild 
*»  25.4n(b)  to  clarify  that  CEQ  regulations 
(40CFR  150h.5(b))  place  ultimate 
responsibility  on  FDA  for  the  scope  and 
content  of  environmental  analyses. 
Thus.  FD.A  mav  rtn^uire  additional 
information  from  appluants  or  may 
itself  mc  lude  additional  information  in 
environmental  documents  (EA"s. 
FONSIs,  or  EIS's)  when  warranted 
Proposed  *»  25  4()(i:l  would  include 
information  found  in  current  4(  25  30(a) 
and  encourages  applicants  or  petitioners 
who  submit  EAs  to  FD.A  to  consult  with 
FD.A  regarding  (he  appropriate  scope 
and  content  for  EA  s  for  the  requested 
action.  Proposed  *»  25.40(d)  discusses 
incorporation  of  information  in  an  EA 
by  reference. 

Proposed  ^  25  41  would  include 
information  on  FONSIs  that  is  found  in 
current  <»  25.32(a)  and  (c)  The  agency  is 
proposing  to  delete  the  language  on 
notices  of  intent  and  draft,  final,  and 
supplemental  EIS's.  found  in  current 
§  §  25.33  and  25.34.  because  the  CEQ 


regulations  describe  the  process  for 
determining  the  scope  of  an  EIS  and 
provide  detailed  requirements  for  the 
preparation  of  draft  and  final  EIS's. 
Thus,  this  information  is  duplicative 
and  unnecessary  in  FDA  regulations  (40 
CFR  1501  7  and  part  1502) 

Proposed  §  25.42  would  describe  the 
subject  matter  that  needs  to  be 
discussed  in  an  EIS  and  references  the 
CEQ  regulations  governing  the 
requirements  for  preparation  of  an  EIS. 
Proposed  §  25.42(c)  fulfills  the  CEQ 
requirement  under  40  CFR  1502.9(c) 
that  FDA  adopt  procedures  for 
introducing  a  supplement  into  its 
administrative  record 

The  agency  is  proposing  to  add  new 
«}  25  43  to  clarify  the  agency's  existing 
responsibility  under  the  CEQ 
regulations  to  prepare  a  concise  public 
record  of  decision  for  cases  requiring 
EIS's  (40  CFf.  1505.2). 

Proposed  ^  25  44  would  include 
information  found  in  current  §  25.10(b). 
describing  the  responsibilities  of  lead 
and  cooperating  agencies.  The  agency  is 
proposing  to  delete  duplicative  and 
unnecessary  information  on  lead  and 
cooperating  agencies  that  is  already 
found  in  the  CEQ  regulations,  and  to 
delete  the  first  sentence  in  current 
«)  25  10(b)  because  it  is  self-evident  that 
FD.^  will  be  the  lead  agency  for 
programs  administered  by  FDA. 

Proposed  ^  25.45  would  include 
information  from  current  §  25.42. 
describing  who  the  responsible  agency 
official  will  be  and  his  or  her 
responsibilities.  The  agency  is 
proposing  to  remove  information  in 
current  «»  25  42  that  is  duplicative  of 
requirements  already  found  in  CEQ 
regulations. 

£'  Subpart  E— Public  Participation  and 
Salification  of  Environmental 
Documents 

The  proposed  nile  would  improve  the 
usefulness  and  readability  of  the 
regulations  by  reorganizing  current 
subpart  D  of  part  25,  "agency 
decisionmaking  '  (now  proposed 
"Public  Participation  and  Notification  of 
Environmental  Documents  ")  by  deleting 
unnecessary  information  that  is 
duplicative  of  requirements  found  in  the 
C;EQ  regulations,  and,  as  discussed 
above,  moving  information  to  other 
relevant  sections.  Proposed  subpart  E 
would  now  address  public  participation 
in  the  NEP.A  process  and  clarify 
circumstances  under  which 
environmental  documents  will  publicly 
be  disclosed.  These  revisions  are 
consistent  with  our  responsibilities 
under  the  CEQ  regulations  and  under 
E.xecutive  Order  12898.  Federal  Actions 
to  Address  Environmental  Justice  in 


Minority  Populations  and  Low  Income 
Populations.  February  11,  1994. 

CEQ  regulations  require  that  agency 
procedures  ensure  full  compliance  with 
NEPA  to  the  extent  possible,  unless 
existing  law  applicable  to  the  agency's 
operations  expressly  prohibits  or  makes 
compliance  impossible  (40  CFR  1500.6). 
Proposed  §  25.50  clarifies  that  laws 
governing  public  disclosure  may  limit 
FDA's  ability  to  comply  with  NEPA  and 
CEQ  regulations. 

Proposed  §  25.51(a)  and  (b).  pubhc 
disclosure  of  FONSI's  and  EA's.  would 
include  the  public  disclosure 
information  found  in  current  §  25.30(b) 
and  25.41(b).  The  proposed  rule  would 
move  the  information  relating  to 
statutory  timeframes  from  current 
§  25.40(c)  to  proposed  §  25.51(b)(1). 

Proposed  §  25.52  would  add  new 
information  relating  to  the  public 
disclosure  of  EIS's. 

F.  Subpart  F — Other  Requirements 

Current  subpart  E  will  be  renumbered 
as  subpart  F.  The  agency  is  not 
proposing  to  amend  this  subpart. 

rv.  Environmental  Impact 
Considerations 

The  agency  has  determined  under 
current  21  CFR  25.24(a)(8)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an  EA 
nor  an  EIS  is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866.  under  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-^).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubhc  health  and  safety, 
and  other  advantages;  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities.  The  Unfunded 
Mandates  Reform  Act  requires  (in 
section  202)  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  annual  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100,000,000  (adjusted  annually  for 
inflation).  That  act  also  requires  (in 
section  205)  that  the  agency  identify  and 


consider  a  reasonable  number  of 
regulatory  alternatives  and  from  those 
alternatives  select  the  least  costly,  most 
cost  effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule.  The  following  analysis 
demonstrates  that  this  proposed  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  The  proposed  rule  is  not  an 
economically  significant  regulatory 
action  under  Executive  Order  12866. 

Based  on  the  approximate  number  of 
EA's  that  FDA  currently  receives  each 
year  and  the  resources  needed  to 
prepare  them,  the  agency  estimates  that 
the  proposed  reduced  requirements  for 
submitting  EA's  will  result  in  an  annual 
cost  savings  to  industry  of 
approximately  $15.7  million.  The  basis 
for  this  estimate  is  as  follows: 

Human  pharmaceuticals: 
Approximately  125  EA's  related  to 
human  pharmaceuticals  would  be 
eliminated  annually  under  the  proposal. 
About  one-half  of  these  are  abbreviated 
EA's;  the  remainder  are  full 
assessments.  FDA  Eissumes  that  the 
average  cost  of  preparing  an  abbreviated 
assessment  was  approximately  $40,000, 
while  the  average  cost  of  a  full 
assessment  was  approximately 
$200,000.  These  assumptions  >'ield  a 
cost  savings  of  about  $2.5  million  for 
abbreviated  EA's  and  $12.5  milUon  for 
full  EA's,  for  a  total  savings  to  industry 
from  the  reduced  requirements  of  EA's 
relating  to  human  pharmaceuticals  of 
approximately  $15  million  per  year. 

Veterinary  products:  The  proposed 
changes  would  eliminate  approximately 
37  abbreviated  EA's  for  veterinary- 
products  each  year,  at  an  average  cost  of 
approximately'$5,000  each.  About  77 
brief  submissions,  which  currently 
require  categorical  exclusion  criteria 
review,  would  also  be  eliminated;  these 
cost  an  estimated  $300  each  to  prepare. 
Total  cost  savings  to  the  veterinary 
products  industry  under  the  proposal 
would  thus  be  approximately  $208,000 
per  year. 

Food  products:  About  36  EA's  per 
year  received  by  CFSAN  would  be 
eliminated  under  the  proposal. 
Approximately  28  of  these  would  have 
been  abbreviated  EA's  and  8  would  have 
been  full  assessments  under  current 
rules.  FDA  estimates  that  the  cost  of 
producing  most  abbreviated  EAs  for 
CFSAN  is  approximately  $2,500  and  the 
average  cost  of  producing  a  full  EA  is 
approximately  $50,000.  These 
assumptions  imply  an  aimual  cost 
savings  of  approximately  $70,000  for 
abbreviated  EA's  and  $400,000  for  full 
EA's,  for  a  total  annual  savings  to  the 
foods  industry  of  approximately 
$470,000. 


In  addition  to  these  savings  to 
industry,  the  proposed  changes  would 
improve  FDA  efficiency  by  eliminating 
agency  review  costs  of  approximately  $1 
million  per  year. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  of  small 
entities.  Because  these  regulations  will 
not  impose  significant  new  costs  on  any 
firms,  the  agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regiilatory  Flexibility  Act.  no 
further  analysis  is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains  reporting 
requirements  that  are  subject  to  public 
comment  and  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506  and  3507).  Therefore,  in 
accordance  v.ith  5  CFR  part  1320,  a 
description  of  reporting  requirements 
with  an  estimate  of  the  annual 
collection  of  information  burden  is 
given  below  by  cross  reference  to 
existing  FDA  clearance  submissions 
previously  approved  by  OMB  which 
this  proposed  rule  affects. 

FDA  is  soUciting  comments  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
proposed  collection  of  information;  (3) 
evaluate  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

Title:  National  Environmental  Policy 
Act;  Policies  and  Procedures. 

Description:  FDA  has  previously 
issued  regulations  that  implement 
NEPA  (part  25).  The  proposed  rule 
would  reduce  the  number  of  NEPA 
evaluations  by  providing  for  categorical 
exclusions  for  additional  classes  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  for  which, 
therefore,  neither  an  EIS  nor  an  EA  is 
required.  FDA  is  also  proposing  to 
amend  these  regulations  to  ensure  that 
the  NEPA  procedures  are  more  concise 
and  understandable  to  the  public  and  to 
reflect  current  FDA  poUcy  with  respect 
to  environmental  considerations.  This 
proposed  rule  is  in  response  to 
initiatives  announced  in  the  President's 
National  Performance  Reports. 
"Reinventing  Drug  and  Medical  Device 


Regulations,"  April  1995,  and 
"Reinventing  Food  Regulations," 
January  1996. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 

Estimated  Annua]  Reporting  and 
Recordkeeping  Burden:  The  estimated 
burden  associated  with  the  information 
collection  requirements  for  this 
proposed  rule  will  be  recognized  in  the 
individual  FDA  clearances  where  NEPA 
considerations  apply.  Listed  below  are 
those  clearances  aJfected  by  this 
regulation,  including  the  section  of  title 
21  CFR.  the  title,  and  the  OMB  approval 
number: 

Section  10.30,  Qtizen  Petitions. 
0910-0183;  §  71.1.  Color  Additive 
Petitions,  0910-0185:  §  170.35, 
Affirmation  of  Generally  Recognized  As 
Safe  (GRAB)  Status.  0910-0132; 
§  101.12,  Reference  amounts 
customarily  consumed  per  eating 
occasion,  0910-0286;  §  101.69.  Petitions 
for  nutrient  content  claims,  0910-0288; 
§  101.70,  Petitions  for  health  claims. 
0910-0287;  §  170.39,  Threshold  of 
regulation  for  substances  used  in  food- 
contact  articles,  0910-0298;  §  171.1. 
Food  Additive  Petitions,  0910-0016; 
§312.23,  Conditions  for  Exemption  of 
New  Drugs  for  Investigational  Use, 
0910-0014;  §  511.1.  New  Animal  Drugs 
for  Investigational  Use  Exempt  From 
Section  512(a)  of  the  Act.  0910-0117; 
§514.1.  New  Animal  Drug  Applications. 
0910-0032;  §  514.8,  Supplemental  New- 
Animal  Drug  Applications.  0910-0032. 
§  571.1,  Food  Additive  Petitions.  0910- 
0016:  §601.2  Produtt  Licenses- 
Procedures  for  Filing.  0910-0124; 
§812.20.  Investigational  Device 
Exemptions  Apphcanon,  0910-0078, 

The  proposed  rule  would  reduce 
these  information  collections  that  have 
already  been  reviewed  and  approved  by 
the  OMB.  Reporting  burdens  imposed 
bv  cunent  part  25  are  approved  by  OMB 
through  December  31.  1997  [see  OMB 
control  number  0910-0190,  "National 
Environmental  Pohcy  Act;  Policy  and 
Procedures— 21  CFRPart  25'] 

The  agency  has  submitted  copies  of 
the  proposed  rule  to  OMB  for  its  review 
of  these  reporting  requirements. 
Interested  persons  are  requested  to  send 
comments  regarding  information 
collection  by  May  3,  1996,  to  the  Office 
of  Information  and  Regulatory  .affairs. 
OMB  (address  above). 

List  of  Subjects  in  21  CFR  Part  25 

Environmental  impact  statements. 
Foreign  relations.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act,  and  authonty 
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delegated  to  the  Commissioner  of  Food 
and  Dnii^s.  it  is  proposed  that  21  CFR 
part  25  be  revised  to  read  as  follows; 

PART  25— ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

Subpart  A — Ganeral  Provisions 

Sw. 

i5  I     Purpose 

^55    lerminology. 

25.10     Policies  and  NEPA  planning. 

Subpart  B — Agency  Actions  Requiring 
Envlronmentsi  Consideration 

25.15     General  pro<:edures. 
25  16     Public  health  <uui  saferv  emerxencies 
25  20     Attion.s  requirinj^  prejwration  of  an 
environmental  assessment 

25.21  Exiraordinarv  i.in  iimstantes 

25. 22  Actions  retjuiring  preparation  of  an 
environmental  impa<  1  stalemeni. 

Subpart  C— Categorical  Exclusions 

25.30  General 

25.31  Human  drugs  and  biologies 

25  32     Foods,  food  additives,  and  color 

additives 
25. .33     Animal  drugs 
25.34     Devices  and  electronic  products 

Subpart  0— Preparation  of  Environmental 
Oocuments 

25  40  Environmental  assessments 

25  41  Findings  of  no  significant  impact. 

25.42  Environmental  impact  statements. 

25.43  Records  of  decision 

25.44  Lead  and  cooperating  agencies. 

25.45  Kesponsible  agency  official. 

Subpart  E— Public  Participation  and 
Notification  of  Environmental  Oocuments 

25  50     General  information. 

25.51     Environmental  assessments  and 

findings  of  no  significant  impat  t 
25  52     Environmental  impact  statements. 

Subpart  F— Other  Requirements 

25. hO     Environmental  effe(  ts  abroad  of  major 
agency  actions 
Authority:  Se<  s.  201-903  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  L'  S.C 
321-3931.  sees.  351,  354-361  of  the  Public 
Health  Ser%'ice  .Act  (42  V  S  C  262.  263t>- 
264).  42  L  SC  4321.  4332.  40  CFR  parts 
.500-1508.  E  O    11514.  3  CFR  1966-1970 
Comp  .  p  902.  as  amended  by  E  O   11991.  3 
CFR  1977  Ojmp  .  p.  123.  EO  12114,  3  CFR 
1979  Comp  .  p.  356. 

Subpart  A— General  Provisions 

§25.1     Purpose. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended.  dire<:ts 
that,  to  the  fullest  extent  possible,  the 
policies,  regulations,  and  public  laws  of 
the  United  States  shall  be  interpreted 
and  administered  m  accordance  with 
the  policies  set  forth  in  NEPA.  All 
agencies  of  the  Federal  Government 
shall  comply  with  the  procedures  in 
section  102(2)  of  NEPA  except  where 
compliance  would  be  inconsistent  with 
other  statutory  requirements.  The 


regulations  in  this  part  implement 
section  102(2)  of  NEPA  in  a  manner  that 
is  consistent  with  FDA's  authority 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  the  Public  Health 
Serv  ice  Act.  This  part  also  supplements 
the  regulations  for  implementing  the 
procedural  provisions  of  NEPA  that 
were  published  by  the  Council  on 
Environmental  Quality  (CEQJ  in  40  CFR 
Parts  1500  through  1508  and  the 
procedures  included  in  the  "HHS 
General  Administration  Manual,  Part 
iO:  Environmental  Protection"  (45  FR 
76519  to  76534,  November  19,  1980). 

§  25.5    Terminology. 

(a)  Definitions  that  apply  to  the  terms 
used  in  this  part  are  set  forth  iathe  CEQ 
regulations  under  40  CFR  part  1508.  The 
terms  and  the  sections  of  40  CFR  part 
1508  in  which  they  are  defined  follow: 

(1)  Categorical  exclusion  (40  CFR 
1508.4). 

(2)  Cooperating  agency  (40  CFR 
1308.5). 

(3)  Cumulative  impact  (40  CFR 
1508.7) 

(4)  Effects  (40  CFR  1508.8). 

(5)  Environmental  assessment  (EA) 
(40  CFR  1508.9). 

(6)  Environmental  document  (40  CFR 
1308.10), 

(7)  Environmental  impact  statement 
(E1S)(40CFR  1508.11). 

(8)  Federal  agency  (40  CFR  1508.12). 

(9)  Finding  of  no  significant  impact 
(40  CFR  1508.13). 

(10)  Human  environment  (40  CFR 
1508.14). 

(11)  Lead  agency  (40  CFR  1508.16). 

(12)  Legislation'(40  CFR  1508.17). 

(13)  Major  Federal  action  (40  CFR 
1.508  18). 

(14)  Mitigation  (40  CFR  1508.20). 

(15)  NEPA  process  (40  CFR  1508.21). 

(16)  Notice  of  intent  (40  CFR  1508.22). 

(17)  Proposal  (40  CFR  1508.23). 

(18)  Scope  (40  CFR  1508.25) 

(19)  Significantly  (40  CFR  1508.27). 

(b)  The  following  terms  are  defined 
solely  for  the  purpose  of  implementing 
the  supplemental  procedures  provided 
by  this  part  and  are  not  necessarily 
applicable  to  any  other  statutory  or 
regulatory  requirements: 

(1)  Abbreviated  application  applies  to 
an  abbreviated  new  drug  application,  an 
abbreviated  antibiotic  application,  and 
an  abbreviated  new  animal  drug 
application, 

(2)  Active  moiety  means  the  molecule 
or  ion,  excluding  those  appended 
portions  of  the  molecule  that  cause  the 
drug  to  be  an  ester,  salt  (including  a  salt 
with  hydrogen  or  coordination  bonds), 
or  other  noncovalent  derivative  (such  as 
a  complex  chelate  or  clathrate)  of  the 
molecule  responsible  for  the 


physiological  or  pharmacological  action 
of  the  drug  substance. 

(3)  Agency  means  the  Food  and  Drug 
Administration  (FDA). 

(4)  Increased  use  of  a  drug  or  biologic 
product  may  occur  if  the  drug  will  be 
administered  at  higher  dosage  levels,  for 
longer  duration  or  for  different 
indications  than  were  previously  in 
effect,  or  if  the  drug  is  a  new  molecular 
entity.  New  molecular  entity  means  a 
drug  for  which  the  active  moiety 
(present  as  the  unmodified  (parent) 
compound,  or  an  ester  or  a  salt, 
clathrate,  or  other  noncovalent 
derivative  of  the  base  (parent) 
compound)  has  not  been  previously 
approved  or  marketed  in  the  United 
States  for  use  in  a  drag  product,  either 
as  a  single  ingredient  or  as  part  of  a 
combination  product  or  as  part  of  a 
mixture  of  stereoisomers.  The  term 
"use"  also  encompasses  disposal  of 
FDA-regulated  articles  by  consumers. 

(5)  Responsible  agency  official  means 
the  agency  decision  maker  designated  in 
part  5  of  this  chapter. 

(c)  The  following  acronyms  are  used 
in  this  part: 

(1)  CEQ — Council  on  Environmental 
Quality. 

(2)  CGMP— Current  good 
manufacturing  practice. 

(3)  EA — Environmental  assessment. 

(4)  EIS — Environmental  impact 
statement. 

(5)  The  act — Federal  Food,  Drug,  and 
Cosmetic  Act. 

(6)  FIFRA — Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act. 

(7)  FONSI — Finding  of  no  significant 
impact. 

(8)  GLP — Good  laboratory  practice. 

(9)  GRAS — Generally  recognized  as 
safe. 

(10)  HACCP— Hazard  analysis  critical 
control  point. 

(11)  IDE — Investigational  device 
exemption. 

(12)  IND — Investigational  new  drug 
application. 

(13)  INAD — Investigational  new 
animal  drug  application. 

(14)  NADA — New  animal  drug 
application. 

(15)  NDA — New  drug  application. 

(16)  NEPA — National  Environmental 
Pohcy  Act  of  1969. 

(17)  PDP— Product  development 
protocol. 

(18)  PMA — Premarket  approval 
application. 

§  25.10    Policies  and  NEPA  planning. 

(a)  All  FDA's  policies  and  programs 
will  be  planned,  developed,  and 
implemented  to  achieve  the  policies 
declared  by  NEPA  and  required  by 
CEQ's  regulations  to  ensure  responsible 
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stewardship  of  the  environment  for 
present  and  future  generations. 

(b)  Assessment  of  environmental 
factors  continues  throughout  planning 
and  is  integrated  with  other  program 
planning  at  the  earliest  possible  time  to 
ensure  that  planning  and  decisions 
reflect  environmental  values,  to  avoid 
delays  later  in  the  process,  and  to  avoid 
potential  conflicts. 

(c)  For  actions  initiated  by  the  agency, 
the  NEPA  process  will  begin  when  the 
agency  action  under  consideration  is 
first  identified.  For  actions  initiated  by 
applicants  or  petitioners,  NEPA 
planning  begins  when  FDA  receives  a 
submission  from  an  applicant  or 
petitioner  seeking  action  by  FDA.  FDA 
may  issue  a  public  call  for 
environmental  data  or  otherwise  consult 
with  affected  individuals  or  groups 
when  a  contemplated  action  in  which  it 
is  or  may  be  involved  poses  potential 
significant  environmental  effects. 

(d)  Environmental  documents  shall 
concentrate  on  timely  and  significant 
issues,  not  amass  needless  detail. 

(e)  If  a  proposed  action  for  which  an 
EIS  will  be  prepared  involves  possible 
environmental  effects  that  are  required 
to  be  considered  under  statutes  or 
Executive  Orders  other  than  those 
referred  to  under  "Authority"  in  this 
part,  these  effects  shall  be  considered  in 
the  NEPA  review,  consistent  with  40 
CFR  1502.25  and  the  Department  of 
Health  and  Human  Services'  General 
Administration  Manual,  part  30. 

Subpart  B — Agency  Actions  Requiring 
Environmental  Consideration 

§25.15    General  procedures. 

(a)  All  applications  or  petitions 
requesting  agency  action  require  the 
submission  of  an  EA  or  a  claim  of 
categorical  exclusion.  A  claim  of 
categorical  exclusion  shall  include  a 
certification  of  compliance  with  the 
categorical  exclusion  criteria  and  shall 
certify  that  to  the  applicant's 
knowledge,  no  extraordinary 
circumstances  exist.  Failure  to  submit 
an  adequate  EA  for  an  application  or 
petition  requesting  action  by  the  agency 
of  a  type  specified  in  §  25,20,  unless  the 
agency  can  determine  that  the  action 
qualifies  for  exclusion  under  §§  25,30, 
25.31,  25.32,  25.33.  or  25.34,  is 
sufficient  grounds  for  FDA  to  refuse  to 
file  or  approve  the  application  or 
petition. 

(b)  The  responsible  agency  officials 
will  evaluate  the  information  contained 
in  the  EA  to  determine  whether  it  is 
accurate  and  objective,  whether  the 
proposed  action  may  significantly  affect 
the  quality  of  the  human  environment, 
and  whether  an  EIS  will  be  prepared.  If 
significant  effects  requiring  the 


preparation  of  an.EIS  are  identified. 
FDA  will  prepare  an  EIS  for  the  action 
in  accordance  with  the  procedures  in 
subparts  D  and  E  of  this  part.  If 
significant  effects  requiring  the 
preparation  of  an  EIS  are  not  identified, 
resulting  in  a  decision  not  to  prepare  an 
EIS,  the  responsible  agency  official  will 
prepare  a  FONSI  in  accordance  with 
§25.41. 

(c)  Classes  of  actions  that  individually 
or  cumulatively  do  not  significantly 
affect  the  quality  of  the  human 
environment  ordinarily  are  excluded 
from  the  requirement  to  prepare  an  EA 
or  an  EIS.  The  classes  of  actions  that 
qualify  as  categorical  exclusions  are  set 
forth  in  §§  25.30,  25.31,  25.32,  25.33.  or 
25.34. 

(d)  A  person  submitting  an 
application  or  petition  of  a  type  subject 
to  categorical  exclusion  under  §§  25.30, 
25.31,  25.32,  25.33,  or  25.34,  or 
proposing  to  dispose  of  an  article  as 
provided  in  §§  25.30(d)  or  25.32(h),  is 
not  required  to  submit  an  EA  if  the 
person  certifies  that  the  action  requested 
qualifies  for  a  categorical  exclusion, 
citing  the  particular  categorical 
exclusion  that  is  claimed,  and  certifies 
that  to  the  applicant's  knowledge,  no 
extraordinary  circumstances  exist. 

§  25.1 6    Public  health  and  safety 
emergencies. 

There  are  certain  regulatory  actions 
that,  because  of  their  immediate 
importance  to  the  public  health  or 
safety,  may  make  adherence  to  the 
procedural  provisions  of  NEPA  and 
CEQ's  regulations  impossible.  For  such 
actions,  the  responsible  agency  official 
shall  consult  with  CEQ  about  alternative 
arrangements  before  the  action  is  taken, 
or  after  the  action  is  taken,  if  time  does 
not  permit  prior  consultation  with  CEQ. 

§  25.20    Actions  requiring  preparation  of  an 
environmental  assessment. 

Any  proposed  action  of  a  type 
specified  in  this  section  ordinarily 
requires  at  least  the  preparation  of  an 
EA,  unless  it  is  an  action  in  a  specific 
class  that  qualifies  for  exclusion  under 
§§  25.30,  25.31,  25.32.  25.33,  or  25.34: 

(a)  Major  recommendations  or  reports 
made  to  Congress  on  proposals  for 
legislation  in  instances  where  the 
agency  has  primary  responsibility  for 
the  subject  matter  involved. 

(b)  Destruction  or  other  disposition  of 
articles  condemned  after  seizure  or 
whose  distribution  or  use  has  been 
enjoined,  unless  categorically  excluded 
in  §§  25.30(d)  or  25.32(h). 

(c)  Destruction  or  other  disposition  of 
articles  following  detention  or  recall  at 
agency  request,  unless  categorically 
excluded  in  §§  25.30(d)  or  25,32(h}. 


(d)  Disposition  of  FDA  laboratory 
waste  materials,  unless  categorically 
excluded  in  §  25. 30(m). 

(e)  Intramural  and  extramural 
research  supported  in  whole  or  m  part 
through  contracts,  other  agreements,  or 
grants,  unless  categorically  excluded  in 
§  25.30(e)  or  (f), 

(f)  Establishment  by  regulation  of 
labeling  requirements,  a  standard,  or  a 
monograph,  unless  categorically 
excluded  in  §§  25.30(k)  or  25.3i(a).  (b), 
(c),  (h),  (i),  or  (j),  or  25.32(a)  or  (p). 

(g)  Issuance,  amendment,  and 
enforcement  of  FDA  regulations,  or  an 
exemption  or  variance  from  FDA 
regulations,  unless  categorically 
excluded  in  §§  25.30(h),  (i),  or  (j),  or 
25.32(e),  (g).(n),  or  (p). 

(h)  Withdrawal  of  existing  approvals 
of  FDA -approved  articles,  unless 
categorically  excluded  in  §§  25.31(d)  or 
(k),  25.32(m),  or  25.33(g)  or  (h). 

(i)  Approval  of  food  additive  petitions 
and  color  additive  petitions,  approval  of 
requests  for  exemptions  for 
investigational  use  of  food  additives, 
and  granting  of  requests  for  exemption 
from  regulation  as  a  food  additive, 
unless  categorically  excluded  in 
§  25.32(b).  (c),(i),(j),(k),(l).(o).(q).  or 
(r). 

(j)  Establishment  of  a  tolerance  for 
unavoidable  poisonous  or  deleterious 
substances  in  food  or  in  packaging 
materials  to  be  used  for  food. 

(k)  Affirmation  of  a  food  substance  as 
GRAS  for  humans  or  animals,  on  FDA's 
initiative  or  in  response  to  a  petition, 
under  part  182,  184,  186,  or  582  of  this 
chapter  and  establishment  or 
amendment  of  a  regulation  for  a  prior- 
sanctioned  food  ingredient,  as  defined 
in  §§170.3(1)  and  181.5(a)  of  this 
chapter,  unless  categorically  excluded 
in  §  25.32(f),  (k),  or  (r). 

(1)  Approval  of  NDA's,  abbreviated 
applications,  applications  for  marketing 
approval  for  marketing  of  a  biologic 
product,  supplements  to  such 
applications,  and  actions  on  IND's, 
unless  categorically  excluded  in 
§  25.31(a).  (b),(c),(e).  or  (1). 

(m)  Approval  of  NADA's.  abbreviated 
applications,  supplements,  and  actions 
on  INAD's,  unless  categorically 
excluded  under  §  25.33(a),  (c).  (d).  or  (e). 

(n)  Approval  of  PMA's  for  medical 
devices,  notices  of  completion  of  PDPs 
for  medical  devices,  authorizations  to 
commence  clinical  investigation  under 
an  approved  PDP,  or  applications  for  an 
IDE,  unless  categorically  excluded  in 
§25.34. 

§25.21    Extraordinary  circumstances. 

As  required  under  40  CFR  1508.4, 
FDA  vdll  require  at  least  an  EA  for  any 
specific  action  that  ordinarily  would  be 
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excluded  if  extraordinary  c  ire  urn  stances 
indicate  that  the  specific  proposed 
action  may  significantly  affect  the 
quality  of  the  human  environment  (see 
40  CFR  1508.27  for  examples  of 
significant  impacts).  Examples  of  such 
extraordinary  circumstances  include: 

(a)  Actions  for  which  available  data 
establish  that,  at  the  expected  level  of 
exposure,  there  is  the  potential  for 
serious  harm  to  the  environment;  and 

(b)  .Actions  that  adversely  affect  a 
species  or  the  critical  habitat  of  a 
species  determined  under  the 
Endangered  Species  Act  or  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Flora  and 
Fauna  to  be  endangered  or  threatened  or 
wild  flora  or  fauna  that  are  entitled  to 
special  protection  under  some  other 
Federal  law 

§  25.22    Actions  requiring  the  preparation 
of  an  •nvlronm«ntal  impact  statamenL 

(a)  There  are  no  categories  of  agency 
actions  that  routinely  significantly  affect 
the  quality  of  the  human  environment 
and  that  therefore  ordinarily  require  the 
preparation  of  an  EIS 

(b)  EIS's  are  prepared  for  agency 
actions  when  evaluation  of  data  or 
information  in  .in  E.^  or  otherwise 
available  to  the  Hgenc  v  leads  to  a  finding 
by  the  responsible  agency  official  that  a 
proposed  action  mav  significantly  affect 
the  quality  of  the  human  environment 

Subpart  C — Categorical  Exclusions 

§  25.30    General. 

The  classes  of  actions  listed  in  this 
section  and  «)^  2S  U  through  25.34  are 
f.ategorii;ally  exr.luded  and.  therefore, 
ordinarily  do  imt  require  lh<j 
preparation  of  an  EA  <jr  an  EIS: 

(a)  Routine  adiriiijistrative  and 
management  activities,  mcludiiig 
inspections,  and  issuam  e  of  field 
compliance  programs,  program 
circulars,  or  field  investigdti\e 
assignments 

(b)  Recommendation  for  an 
enforcement  action  to  be  initiated  in  a 
Federal  court 

(c)  .Agency  requests  for  initiation  of     - 
re(.alis 

(d)  Destruction  or  disposition  of  any 
FDA-regulated  article  condemned  after 
seizure  or  the  distribution  or  use  of 
which  has  been  cnicmed  or  foll(/V\'ing 
detention  or  recall  at  agency  request  if 
ihe  method  of  aestniction  or  disposition 
of  the  article,  including  packaging 
material,  is  in  i.ompliant.e  with  all 
Federal,  .State,  and  leu  al  requirements. 

(el  Extramural  contracts,  other 
agreements,  or  grants  for  statistical  and 
epidemiological  studies,  surveys  and 
inventories,  literature  searches,  and 
report  and  manual  preparation,  or  any 


other  studies  that  will  not  result  in  the 
production  or  distribution  of  any 
substance  and,  therefore,  will  not  result 
in  the  introduction  of  any  substance 
into  the  environment. 

(f)  Extramural  contracts,  other 
agreements,  and  grants  for  research  for 
such  purposes  as  to  develop  analytical 
methods  or  other  test  methodologies. 

(g)  Activities  of  voluntary  Federal- 
State  cooperative  programs,  including 
issuance  of  model  regulations  proposed 
for  State  adoption. 

(h)  Issuance,  amendment,  or 
revocation  of  procedural  or 
administrative  regulations  and 
guidelines,  including  procedures  for 
submission  of  applications  for  product 
development,  testing  and  investigational 
use.  and  approval. 

(i)  Corrections  and  technical  cJianges 
in  regulations. 

(j)  Issuance  of  CGMP  regulations, 
HACCP  regulations,  establishment 
standards,  emergency  permit  control 
regulations,  GUP  regulations,  and 
issuance  or  denial  of  permits, 
exemptions,  variances,  or  stays  under 
these  regulations. 

(k)  Establishment  or  repeal  by 
regulation  of  labeling  requirements  for 
marketed  articles  if  there  will  be  no 
increase  in  the  existing  levels  of  use  or 
change  in  the  intended  uses  of  the 
product  or  its  substitutes. 

(1)  Routine  maintenance  and  minor 
construction  activities  such  as: 

(11  Repair  to  or  replacement  of 
equipment  or  structural  components 
(e.g.,  door,  roof,  or  window)  of  facilities 
controlled  by  FDA: 

(2)  Lease  extensions,  renewals,  or 
succeeding  leases, 

(3)  Construction  or  lease  construction 
of  10,000  square  feet  or  less  of 
occupialle  space. 

(4)  Relocation  of  employees  into 
existing  owned  or  currently  leased 
space. 

(5)  Acquisition  of  20.000  square  feet 
or  less  of  occupiable  space  in  a  structure 
that  was  substantially  completed  before 
the  issuance  of  solicitation  for  offers; 
and 

(fi)  ,\cquisiti(m  of  between  20.000 
square  feet  and  40.000  square  feet  of 
occupiable  space  if  it  constitutes  less 
than  40  percent  of  the  occupiable  space 
in  a  structure  that  was  substantially 
(  ompleted  before  the  solicitation  for 
offers. 

fm.)  Disposal  of  low-level  radioactive 
wasti"  materials  (as  defined  in  the 
Nuclear  Regulatory  Commission 
regulations  at  10  CFR  61.2)  and 
chemical  waste  materials  generated  in 
the  laboratories  serviced  by  the 
contracts  administered  by  FDA.  if  the 
waste  is  disposed  of  in  compliance  with 


all  applicable  Federal.  Stale,  and  local 
requirements. 

%  25.31     Human  drugs  and  biologies. 

The  classes  of  actioiis  listed  in  this 
section  are  categorically  excluded  and, 
therefore,  ordinarily  do  not  require  the 
preparation  of  an  EA  or  an  EIS: 

(a)  Action  on  an  NDA,  abbreviated 
application,  or  a  supplement  to  such 
apphcation,  or  action  on  an  OTC 
monograph,  if  the  action  does  not 
increase  the  use  of  the  active  moiety. 

(b)  Action  on  an  NDA,  abbreviated 
application,  or  a  supplement  to  such 
application,  or  action  on  an  OTC 
monograph,  if  the  action  increases  the 
use  of  the  active  moiety,  but  the 
concentration  of  the  substance  in  the 
environment  will  be  below  1  part  per 
billion. 

(c)  Action  on  an  NDA,  abbreviated 
apphcation,  application  for  marketing 
approval  of  a  biologic  product,  or  a 
supplement  to  such  application,  or 
action  on  an  OTC  monograph,  for 
substances  that  occur  naturally  in  the 
environment  when  the  action  does  not 
alter  significantly  the  concentration  or 
distribution  of  the  substance,  its 
metabolites,  or  degradation  products  in 
the  environment. 

(d)  Withdrawal  of  approval  of  an  NDA 
or  an  abbreviated  application. 

(e)  Action  on  an  IND. 

(f)  Testing  and  certification  of  batches 
of  an  antibiotic  or  insulin. 

(g)  Testing  and  release  by  the  Center 
for  Biologies  Evaluation  and  Research  of 
lots  or  batches  of  a  licensed  biologic 
product. 

(h)  Issuance,  revocation,  or 
amendment  of  a  monograph  for  an 
antibiotic  drug. 

(i)  Establishment  of  bioequivalence 
requirements  for  a  human  drug  or  a 
comparability  determination  for  a 
biologic  product  subject  to  licensing. 

(j)  Issuance,  revocation,  or 
amendment  of  a  standard  for  a  biologic 
product. 

(k)  Revocation  of  a  license  for  a 
biologic  product. 

(1)  Action  on  an  application  for 
marketing  approval  for  marketing  of  a 
biologic  product  for  transfusable  human 
blood  or  blood  components  and  plasma. 

§  25.32    Foods,  food  additives,  and  color 
additives. 

The  classes  of  actions  listed  in  this 
section  are  categorically  excluded  and, 
therefore,  ordinarily  do  not  require  the 
preparation  of  an  EA  or  an  EIS: 

(a)  Issuance,  amendment,  or  repeal  of 
a  food  standard. 

(b)  Action  on  a  request  for  exemption 
for  investigational  use  of  a  food  additive 
if  the  food  additive  to  be  shipped  under 
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the  request  is  intended  to  be  used  for 
clinical  studies  or  research. 

(c)  Approval  of  a  color  additive 
petition  to  change  a  provisionally  listed 
color  additive  to  permanent  listing  for 
use  in  food,  drugs,  devices,  or 
cosmetics. 

(d)  Testing  and  certification  of  batches 
of  a  color  additive. 

(e)  Issuance  of  an  interim  food 
additive  regulation. 

(f)  Affirmation  of  a  food  substance  as 
GRAS  for  humans  or  animals  on  FDA's 
initiative  or  in  response  to  a  petition, 
under  parts  182,  184, 186,  or  582  of  this 
chapter,  and  establishment  or 
amendment  of  a  regulation  for  a  prior- 
sanctioned  food  ingredient,  as  defined 
in  §§170.3(1)  and  181.5(a)  of  this 
chapter,  if  the  substance  or  food 
ingredient  is  already  marketed  in  the 
United  States  for  the  proposed  use. 

(g)  Issuance  and  enforcement  of 
regulations  relating  to  the  control  of 
communicable  diseases  or  to  interstate 
conveyance  sanitation  under  parts  1240 
and  1250  of  this  chapter. 

(h)  Approval  of  a  request  for  diversion 
of  adulterated  or  misbranded  food  for 
humans  or  animals  to  use  as  animal 
feeds. 

(i)  Approval  of  a  food  additive 
petition  or  the  granting  of  a  request  for 
exemption  from  regulation  as  a  food 
additive  under  §  170.39  of  this  chapter 
when  the  additive  is  present  in  finished 
food -packaging  material  at  not  greater 
than  5  percent-by-weight  and  is  also  a 
functional  component  of  the  finished 
packaging  material. 

(j)  Approval  of  a  food  additive 
petition  or  the  granting  of  a  request  for 
exemption  from  regulation  as  a  food 
additive  under  §  170.39  of  this  chapter 
when  the  additive  is  to  be  used  as  a 
component  of  a  food-contact  surface  of 
permanent  or  semipermanent 
equipment  or  of  another  food-contact 
article  intended  for  repeated  use. 

(k)  Approval  of  a  food  additive,  color 
additive,  or  GRAS  petition  for 
substances  added  directly  to  food  that 
are  intended  to  remain  in  food  through 
ingestion  by  consumers  and  that  are  not 
intended  to  replace  macronutrients  in 
food. 

(1)  Approval  of  a  petition  for  color 
additives  used  in  contact  lenses, 
sutures,  filaments  used  as  supporting 
haptics  in  intraocular  lenses,  bone 
cement,  and  in  other  FDA-regulated 
products  having  similarly  low  levels  of 
use. 

(m)  Action  to  prohibit  or  otherwise 
restrict  or  reduce  the  use  of  a  substemce 
in  food,  food  packaging,  or  cosmetics. 

(n)  Issuance,  amendment,  or 
revocation  of  a  regulation  pertaining  to 
infant  formulas. 


(0)  Approval  of  a  food  additive 
petition  for  the  intended  expression 
product(s)  present  in  food  derived  from 
new  plant  varieties. 

(p)  Issuance,  amendment,  or 
revocation  of  a  regulation  in  response  to 
a  reference  amount  petition  as  described 
in  §  101.12(h)  of  this  chapter,  a  nutrient 
content  claim  petition  as  described  in 
§  101.69  of  this  chapter,  a  health  claim 
petition  as  described  in  §  101.70  of  this 
chapter,  or  a  petition  pertaining  to  the 
label  declaration  of  ingredients  as 
described  in  §  101.103  of  this  chapter. 

(q)  Approval  of  a  food  additive 
petition  or  the  granting  of  a  request  for 
an  exemption  from  regulation  as  a  food 
additive  under  §  170.39  of  this  chapter 
for  a  substance  registered  by  the 
Environmental  Protection  Agency  under 
FIFRA  for  the  same  use  requested  in  the 
petition. 

(r)  Approval  of  a  food  additive,  color 
additive,  or  GRAS  affirmation  petition 
for  a  substance  that  occurs  naturally  in 
the  environment,  when  the  action  does 
not  alter  significantly  the  concentration 
or  distribution  of  the  substance,  its 
metabolites,  or  degradation  products  in 
the  environment. 

§  25.33    Aninrtal  drugs. 

The  classes  of  actions  listed  in  this 
section  are  categorically  excluded  and. 
therefore,  ordinarily  do  not  require  the 
preparation  of  an  EA  or  an  EIS: 

(a)  Action  on  an  NADA.  abbreviated 
application,  or  supplement  to  such 
applications,  if  the  action  does  not 
increase  the  use  of  the  drug.  Actions  to 
which  this  categorical  exclusion  appHes 
include: 

(1)  An  animal  drug  to  be  marketed 
under  the  same  conditions  of  approval 
as  a  previously  approved  animal  drug; 

(2)  A  combination  of  previously 
approved  animal  drugs; 

(3)  A  new  premix  or  other  formulation 
of  a  previously  approved  animal  drug; 

(4)  Changes  specified  in  §  514.8(a)(5), 
(a)(6),  or  (d)  of  this  chapter; 

(5)  A  change  of  sponsor; 

(6)  A  previously  approved  animal 
drug  to  be  contained  in  medicated  feed 
blocks  under  §  510.455  of  this  chapter  or 
as  a  liquid  feed  supplement  under 

§  558.5  of  this  chapter;  or 

(7)  Approval  of  a  drug  for  use  in 
animal  feeds  if  such  drug  has  been 
approved  under  §  514.2  or  514.9  of  this 
chapter  for  other  uses. 

(b)  [Reserved] 

(c)  Action  on  an  NADA.  abbreviated 
application,  or  a  supplement  for 
substances  that  occur  naturally  in  the 
environment  when  the  action  does  not 
alter  significantly  the  concentration  or 
distribution  of  the  substance,  its 
metabolites,  or  degradation  products  in 
the  environment. 


(d)  Action  on  an  NADA,  abbreviated 
application,  or  a  supplement  to  such 
applications,  for: 

(1)  Drugs  intended  for  use  in  nonfood 
animals; 

(2)  Anesthetics,  both  local  and 
general,  that  are  individually 
administered; 

(3)  Nonsystemic  topical  and 
ophthalmic  animal  drugs: 

(4)  Drugs  for  minor  species,  including 
wildlife  and  endangered  species,  w^hen 
the  drug  has  been  previously  approved 
for  use  in  another  or  the  same  species 
where  similar  animal  management 
practices  are  used;  and 

(5)  Drugs  intended  for  use  under 
prescription  or  veterinarian's  order  for 
therapeutic  use. 

(e)  Action  on  an  INAD. 

(f)  Action  on  an  application  submitted 
under  section  512(m]  of  the  act 

(g)  Withdrawal  of  approval  of  an 
NADA  or  an  abbreviated  NAD.^. 

(h)  Withdrawal  of  approval  of  a  food 
additive  petition  that  reduces  or 
eliminates  animal  feed  uses  of  a  food 
additive. 

§  25.34    Devices  and  etectronkc  products. 

The  classes  of  actions  listed  in  this 
section  are  categoncally  excluded  and. 
therefore,  ordinarily  do  not  require  the 
preparation  of  an  EA  or  an  EIS; 

(a)  Action  on  a  device  premarket 
notification  submission  under  subpart  E 
of  part  807  of  this  chapter 

(b)  Classification  or  reclassification  of 
a  device  under  part  860  of  this  chapter. 

(c)  Issuance,  amendment,  or  repeal  of 
a  standard  for  a  class  II  medical  device 
or  am  electronic  product,  and  issuance 
of  exemptions  or  variances  from  such  a 
standard. 

(d)  Approval  of  a  FMA  or  a  notice  of 
completion  of  a  PDF  or  amended  or 
supplemental  applications  or  notices  for 
a  class  III  medical  device  if  the  device 

is  of  the  same  type  and  for  the  same  use 
as  a  previously  approved  device. 

(e)  Changes  in  the  PMA  or  a  notice  of 
completion  of  a  PDF  for  a  class  III 
medical  device  that  do  not  require 
submission  of  an  amended  or 
supplemental  application  or  notice 

(f)  Issuance  of  a  restricted  device 
regulation  if  it  will  not  result  in 
increases  in  the  existing  levels  of  use  or 
changes  in  the  intended  uses  of  the 
product  or  its  substitutes. 

(g)  Action  on  an  application  for  an 
IDE  or  an  authorization  to  commence  a 
clinical  investigation  under  an  approved 
PDF. 

(h)  Issuance  of  a  regulation  exempting 
from  preemption  a  requirement  of  a 
State  or  political  subdivision  concerning 
a  device,  or  a  denial  of  an  application 
for  such  exemption. 


19494 


Federal  Register  /  Vol.  61.  No.  85  /  Wednesday.  May  1.  1996  /  Proposed  Rules 


5>ubpart  0 — Preparation  of  Environmental 
Documents 

§  25.40    Environmental  assessments. 

(a)  As  defined  by  CEQ  in  40  CFR 
1508.9.  an  EA  is  a  concise  public 
document  that  serves  to  provide 
sufficient  evidence  and  analysis  for  an 
agency  to  determine  whether  to  prepare 
an  EIS  or  a  FONSI.  The  EA  shall  include 
brief  discussions  of  the  need  for  the 
proposal,  of  alternatives  as  required  bv 
section  102(2)(E)  of  NEPA,  of  the 
environmental  impacts  of  the  proposed 
action  and  alternatives,  and  a  listing  of 
agencies  and  persons  consulted.  An  EA 
shall  be  prepared  for  each  action  not 
categorically  excluded  in  §§  25.30. 
i:5.31.  25.32.  25.33.  or  25.34.  The  EA 
'hall  focus  on  relevant  environmental 
issues  and  shall  be  a  concise,  objective, 
and  well-balanced  document  that  allows 
the  pubhc  to  understand  the  agency's 
decision  If  potentially  adverse 
environmental  impacts  are  identified  for 
dn  action  or  group  of  related  actions,  the 
EA  shall  discuss  any  reasonable 
alternative  course  of  action  that  offers 
less  environmental  risk  or  that  is 
environmentally  preferable  to  the 
proposed  action.  The  use  of  a 
scientifically  justified  tiered  testing 
approach,  in  which  testing  may  be 
stopped  when  the  results  suggest  that  no 
significant  impact  will  occur,  is  an 
acceptable  approach. 

(b)  Generally,  FDA  requires  an 
iipplicant  to  prepare  an  EA  and  make 
necessary  corrections  to  it.  Ultimately, 
FDA  is  responsible  for  the  scope  and 
content  of  EA's  and  may  include 
additional  infonnation  in  environmental 
documents  when  warranted. 

(c)  Information  concerning  Lhe  nature 
and  scope  of  information  that  an 
applicant  or  petitioner  shall  submit  in 
an  EA  may  be  obtained  from  the  center 
or  other  office  of  the  agency  having 
responsibility  for  the  action  that  is  the 
subject  of  the  environmental  evaluation. 
Applicants  and  petitioners  are 
encouraged  to  submit  proposed 
protocols  for  environmental  studies  for 
technical  review  by  agency  staff. 
Applicants  and  petitioners  also  are 
encouraged  to  consult  apphcable  FDA 
EA  guidance  documents,  which  provide 
additional  advice  on  how  to  comply 
with  FDA  regulations 

(d)  Consistent  with  40  CFR  1500.4(j) 
and  1502.21,  EA's  may  incorporate  by 
reference  information  presented  in  other 
documents  that  are  available  to  FDA 
and  to  the  public. 

(e)  The  agency  evaluates  the 
information  contained  in  an  E.\  aiid  any 
public  input  to  determine  whether  it  is 
accurate  and  objective,  whether  the 
proposed  action  may  significantly  affect 


the  quality  of  the  human  environment, 
and  whether  an  EIS  or  FONSI  will  be 
prepared.  The  responsible  agency 
official  designated  in  part  5  of  tills 
chapter  as  responsible  for  the 
underlying  action  examines  the 
environmental  risks  of  the  proposed 
action  and  the  alternative  courses  of 
action,  selects  a  course  of  action,  and 
ensures  that  any  necessary  mitigating 
measures  are  implemented  as  a 
condition  for  approving  the  selected 
course  of  action. 

§  25.41    Findings  of  no  significant  impact 

(a)  As  defined  by  the  CEQ  regulations 
(40  CFR  1508.13),  a  FONSI  is  a 
document  prepared  by  a  Federal  agency 
stating  briefly  why  an  action,  not 
otherwise  excluded,  will  not 
significantly  affect  the  human 
environment  and  for  which,  therefore, 
an  EIS  will  not  be  prepared.  A  FONSI 
includes  the  EA  or  a  summary  of  it  and 
a  reference  to  any  other  related 
environmental  documents. 

(b)  The  agency  official(s)  responsible 
for  approving  the  FONSI  will  sign  the 
document,  thereby  establishing  that  the 
official(s)  approve(s)  the  conclusion  not 
to  prepare  an  EIS  for  the  action  under 
consideration. 

§  25.42    Environmental  Impact  statements. 

(a)  As  defined  by  CEQ  regulations  (40 
CFR  1508.11)  and'section  102(2)(C)  of 
NEPA.  an  EIS  should  be  a  clear,  concise, 
and  detailed  written  statement 
describing: 

(1)  The  environmental  impacts  of  a 
proposed  action; 

(2)  Any  adverse  effects  that  cannot  be 
avoided  if  the  action  is  implemented; 

(3)  Alternatives  to  the  action; 

(4)  The  relationship  between  local 
short-term  uses  of  the  environment  and 
the  maintenance  and  enhancement  of 
long-term  productivity;  and 

(5)  Any  irreversible  and  irretrievable 
commitments  of  resources  that  would  be 
involved  in  the  proposed  action  should 
it  be  implemented. 

(b)  The  CEQ  regulations  (40  CFR 
1501.7  and  part  1502)  describe  the 
process  for  determining  the  scope  of  an 
EIS  and  provide  detailed  requirements 
for  the  preparation  of  draft  and  final 
EIS's.  CEQ  format  and  procedures  for 
preparing  EIS  shall  be  followed. 

(c)  Under  the  conditions  prescribed  in 
40  CFR  1502.9.  the  agency  will  prepare 
a  supplement  for  a  draft  or  final  EIS  and 
introduce  the  supplement  into  the 
administrative  record. 

§  25.43    Records  of  decisions. 

(a)  In  cases  requiring  environmental 
impact  statements,  at  the  time  of  its 
decision,  the  agency  shall  prepare  a 
concise  pubUc  record  of  decision. 


(b)  The  record  of  decision  shall: 

(1)  State  what  the  decision  was; 

(2)  Identify  and  discuss  alternatives 
considered  by  the  agency  in  reaching  its 
decision; 

(3)  State  whether  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  have  been  adopted, 
and  if  not,  why  not;  and 

(4)  Discuss  and  implement  any 
monitoring  and  enforcement  program 
necessary  to  affect  mitigation. 

§  25.44    Lead  and  cooperating  agencies. 

For  actions  requiring  the  preparation 
of  an  EIS.  FDA  and  other  affected 
Federal  agencies  wrill  agree  which  will 
be  the  lead  agency  and  which  will  be 
the  cooperating  agencies.  The 
responsibilities  of  lead  agencies  and 
cooperating  agencies  are  described  in 
the  CEQ  regulations  (40  CFR  1501.5  and 
1501.6,  respectively).  If  an  action  affects 
more  than  one  center  within  FDA.  the 
Commissioner  of  Food  and  Drugs  will 
designate  one  of  these  units  to  be 
responsible  for  coordinating  the 
preparation  of  any  required 
environmental  documentation. 

§  25.45    Responsible  agency  official. 

(a)  The  person  designated  in  part  5  of 
this  chapter  as  the  responsible  agency 
official  for  the  underlying  action  is 
responsible  for  preparing  environmental 
documents  or  ensuring  that  they  are 
prepared. 

(b)  The  responsible  agency  official 
will  weigh  ainy  environmental  impacts 
of  each  alternative  course  of  action, 
including  possible  mitigation  measures, 
and  will  balance  environmental  impacts 
with  the  agency's  objectives  in  choosing 
an  appropriate  course  of  action.  The 
weighing  of  any  environmental  impacts 
of  alternatives  in  selecting  a  final  course 
of  action  will  be  reflected  in  the 
agency's  record  of  formal 
decisionmaking  as  required  by  40  CFR 
1505.2. 

Sut>part  E — Public  Participation  and 
Notification  of  Environmental  Documents 

f  25.50    General  Information. 

(a)  To  the  extent  actions  are  not 
protected  from  disclosure  by  existing 
law  applicable  to  the  agency's 
operation.  FDA  will  involve  the  public 
in  preparing  and  implementing  its 
NEPA  procedures  and  will  provide 
public  notice  of  NEPA-related  hearings, 
public  meetings,  and  the  availability  of 
environmental  documents. 

(b)  Many  FDA  actions  involving 
investigations,  review,  and  approval  of 
applications,  and  premarket 
notifications  for  human  drugs,  animal 
drugs,  biologic  products,  and  devices 
are  protected  from  disclosure  under  the 
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Trade  Secret  Act.  18  U.S.C.  1905,  and 
301(j)  of  the  act.  These  actions  are  also 
protected  from  disclosure  under  FD.^s 
regulations  including  part  20, 
§§312. 130(a),  314.430(b),  514.11(b). 
514.12(a),  601.50(a),  601.51(a), 
807.95(b),  812.38(a),  and  814.9(b)  of  this 
chapter.  Even  the  existence  of 
applications  for  human  drugs,  animal 
drugs,  biologic  products,  and  devices  is 
protected  from  disclosure  under  these 
regulations.  Therefore,  unless  the 
existence  of  applications  for  human 
drugs,  animal  drugs,  biologic  products, 
or  premarket  notification  for  devices  has 
been  made  publicly  available,  the 
release  of  the  environmental  document 
before  approval  of  human  drugs,  animal 
drugs,  biologic  products,  and  devices  is 
inconsistent  with  statutory  requirements 
imposed  on  FDA.  Appropriate 
environmental  documents,  comments, 
and  responses  will  be  included  in  the 
administrative  record  to  the  extent 
allowed  by  applicable  laws. 

§  25.51    EnvironnfMntal  assessments  and 
findings  of  no  significant  impact 

(a)  Data  and  information  that  are 
protected  from  disclosure  by  18  U.S.C. 
1905  or  21  U.S.C.  331(j)  or  360j(c)  shall 
not  be  included  in  the  portion  of 
environmental  documents  that  is  made 
public.  When  such  data  and  information 
are  pertinent  to  the  environmental 
review  of  a  proposed  action,  an 
applicant  or  petitioner  shall  submit 
such  data  and  information  separately  in 
a  confidential  section  and  shall 
summarize  the  confidential  data  and 
information  in  the  EA  to  the  extent 
possible. 

(b)  FONSI's  and  EA's  will  be  available 
to  the  public  in  accordance  with  40  CFR 
1506.6  as  follows: 

(1)  When  the  proposed  action  is  the 
subject  of  a  notice  of  proposed 
rulemaking  or  a  notice  of  filing 
published  in  the  Federal  Register,  the 
notice  shall  state  that  no  EIS  is 
necessary  and  that  the  FONSI  and  the 
EA  are  available  for  public  inspection  at 
FDA's  Dockets  Management  Branch.  If 
the  responsible  agency  official  is  unable 
to  complete  environmental 
consideration  of  the  proposed  action 
before  a  notice  of  filing  of  a  food  or 
color  additive  petition  is  required  to  be 
published  under  the  act.  and  if  the 
subsequent  environmental  analysis 
leads  to  the  conclusion  that  no  EIS  is 
necessary,  the  Federal  Register 
document  publishing  the  final 
regulation  rather  than  thfe  notice  of 
filing  shall  state  that  no  EIS  is  necessary 
and  that  the  FONSI  and  the  EA  are 
available  upon  request  and  filed  in 
FDA's  Dockets  Management  Branch. 


(2)  For  actions  for  which  notice  is  not 
published  in  the  Federal  Register,  the 
FONSI  and  the  EA  shall  be  made 
available  to  the  public  upon  request 
according  to  the  procedures  in  40  CFR 
1506.6. 

(3)  For  a  limited  number  of  actions, 
the  agency  may  make  the  FONSI  and  EA 
available  for  public  review  (including 
review  by  State  and  areawide 
information  clearinghouses)  for  30  days 
before  the  agency  makes  its  final 
determination  whether  to  prepare  an 
EIS  and  before  the  action  may  begin,  as 
described  in  40  CFR  1501.4(e).  This 
procedure  will  be  followed  when  the 
proposed  action  is.  or  is  closely  similar 
to.  one  that  normally  requires  an  EIS  or 
when  the  proposed  action  is  one 
writhout  precedent. 

§  25.52    Environmental  impact  statements. 

(a)  If  FDA  determines  that  an  EIS  is 
necessary  for  an  action  involving 
investigations  or  approvals  for  drugs, 
animal  drugs,  biologic  products,  or 
devices,  an  EIS  will  be  prepared  but  will 
become  available  only  at  the  time  of  the 
approval  of  the  product.  Disclosure  will 
be  made  in  accordance  with  40  CFR 
1506.6  and  part  20  of  this  chapter.  The 
EIS  will  in  all  other  respects  conform  to 
the  requirements  for  EIS's  as  specified 
in  40  CFR  part  1502  and  1506.6(f)- 

(b)  Comments  on  the  EIS  may  be 
submitted  after  the  approval  of  the  drug, 
animal  drug,  biologic  product,  and 
device.  Those  comments  can  form  the 
basis  for  the  agency  to  consider 
beginning  an  action  to  withdraw  the 
approval  of  applications  for  a  drug, 
animal  drug,  biologic  product,  or  to 
withdraw  premarket  notifications  or 
premarket  approval  applications  for 
devices. 

(c)  In  those  cases  where  the  existence 
of  applications  and  premarket 
notifications  for  drugs,  animal  drugs, 
biologic  products,  or  devices  has 
already  been  disclosed  before  the 
agency  approves  the  action,  the  agency 
will  make  diligent  effort  (40  CFR 
1506.6)  to  involve  the  public  in 
preparing  and  implementing  the  NEPA 
procedures  for  EIS's  while  following  its 
own  disclosure  requirements  including 
those  hsted  in  part  20.  §§  312.130(b), 
314.430(d),  514.11(d),  514.12(b), 
601.51(d),  807.95(e),  812.38(b),  and 
814.9(d)  of  this  chapter. 

(d)  Draft  and  final  EIS's.  comments, 
and  responses  will  be  included  in  the 
administrative  record  and  will  be 
available  from  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville.  MD  20857. 


Subpart  F— Other  Requirements 

§  25.60    Environmental  effects  abroad  of 
major  agency  actions. 

(a)  In  accordance  with  Executive 
Order  12114.  "Environmental  Effects 
Abroad  of  Major  Federal  Actions"  of 
January  4,  1979  (44  FR  1957.  |anuar>  9. 
1977).  the  responsible  agency  official,  in 
analyzing  actions  under  his  or  her 
program,  shall  consider  the 
environmental  effects  abroad,  including 
whether  the  actions  involve: 

(1)  Potential  environmental  effects  on 
the  global  commons  and  areas  outside 
the  jurisdiction  of  any  nation,  e.g.. 
oceans  and  the  upper  atmosphere. 

(2)  Potential  environmental  effects  on 
a  foreign  nation  not  participating  with 
or  otherwise  involved  in  an  FDA 
activity. 

(3)  The  export  of  products  (or 
emissions)  that  in  the  United  States  are 
prohibited  or  strictly  regulated  because 
their  effects  on  the  environment  create 
a  serious  public  health  risk 

(4)  Potential  environmental  effects  on 
natural  and  ecological  resources  of 
global  importance  designated  under  the 
Executive  Order. 

fb)  Before  deciding  on  any  action 
falling  into  the  categones  specified  in 
paragraph  (a)  of  this  section,  the 
responsible  agency  official  shall 
determine  in  accordance  with  section  2- 
3  of  the  Executive  Order  whether  such 
actions  may  have  a  significant 
environmental  effect  abroad 

(c)  If  the  responsible  agency  official 
determines  that  an  action  may  have  a 
significant  environmental  effect  abroad, 
the  responsible  agency  official  shall 
determine  in  accordance  with  section  2- 
4(a)  and  (b)  of  the  Executive  Order, 
whether  the  subject  action  calls  tor: 

(1)  An  EIS: 

(2)  A  bilateral  or  multilateral 
environmental  study:  or 

(3)  A  concise  environmental  review. 

(d)  In  preparing  environmental 
documents  under  this  subpart,  the 
responsible  official  shall: 

(1)  Determine,  as  provided  in  section 
2-5  of  the  Executive  Order,  whether 
proposed  actions  are  subject  to  the 
exemptions,  exclusions,  and 
modification  in  contents,  timing,  and 
availability  of  documents. 

(2)  Coordinate  all  communications 
with  foreign  governments  concerning 
environmental  agreements  and  other 
arrangements  in  implementing  ihe 
Executive  Order. 

Dated:  April  17.  1996. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy 
(FR  Doc.  96-10732  Filed  4-30-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnistratioiT 

14CFRPart43 

[Dociwt  No.  28273;  ArmndnMnt  No.  43-3«] 

RIN  2120^E57 

Ravisions  to  Malntafwnea  and 
Pravantiva  Malntananca  Rule 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACmON:  Final  rule. 

summary:  This  rule  amends  the 
maintenance  rules  to  allow  properly 
trained  pilots  of  aircraft  type  certificated 
for  9  or  fewer  passenger  seats  and 
operated  under  14  CFR  Part  135  to 
perform  certain  maintenance  tasks  on 
their  aircraft.  This  rule  also  adds  certain 
tasks  to  those  items  considered  to  be 
preventive  maintenance.  The  changes 
are  needed  because  a  large  number  of 
exemption  requests  has  demonstrated  a 
need  for  pilots  conducting  certain  types 
of  operations  to  be  able  to  respond  more 
rapidly  to  emergency  medical  missions 
and  to  reconfigure  cabins  to 
accommodate  changing  needs  to 
transport  varying  combinations  of 
passenger  and/or  cargo  in  situations 
when  a  certificated  mechanic  is  not 
available  to  perform  the  required 
maintenance  task.  This  rule  will 
improve  emergency  response  and  flight 
turnaround  times  for  these  operations, 
and  will  relieve  the  public  and  agency 
burdens  of  filing  and  processing 
exemptions. 

EFFECTIVE  DATE:  May  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Ortiz,  General  Aviation 
Commercial  Branch  (AFS-340),  Aircraft 
Maintenance  Division,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S.W.,  Washington,  D.C.  20591. 
(202)  267-8203. 

SUPPLEMENTARY  INFORMATION: 

Background 

Statement  of  the  Problem 

Many  small  air  carriers  operating 
under  14  CFR  part  135  (part  135) 
perform  missions  in  locations  where  or 
during  times  when  a  certificated 
mechanic  may  not  be  available  to 
perform  certain  maintenance  tasks  that 
need  immediate  attention.  These  air 
carriers  provide  emergency  ambulance 
service;  transport  internal  organs  for 
emergency  medical  treatment;  transport 
packages,  parts,  and  electronic 
equipment  whose  delivery  is  of  a  time- 
critical  nature;  and  provide  normal 
passenger-carrying  service,  occasionally 


with  freight  as  a  secondary  load. 
Because  the  demand  for  these  services 
varies  and,  especially  in  the  case  of 
medical  emergency  calls,  arises  at  all 
times  of  the  day,  it  is  impossible  for  air 
carriers  to  anticipate  airplane 
configuration  requirements. 

Performing  cabin  conversions  to 
aircraft  operating  under  part  135  is 
considered  either  maintenance  (if 
extensive)  or  preventive  maintenance  (if 
simple),  and  must  currently  be 
performed  by  a  certificated  mechanic  as 
required  by  §  43.3.  Similarly,  the 
removal  and  replacement  of  medical 
oxygen  bottles  is  considered 
maintenance  and  must  be  performed  by 
a  certificated  mechanic. 

For  many  carriers,  locating  a 
mechanic  each  time  a  request  for  service 
occurs  creates  lengthy  delays  that  are 
costly  and  could  be  potentially  life 
threatening  to  injured  or  ill  passengers. 
Similarly,  providing  a  maintenance 
crew  on  "24-hour  call"  is  cost 
prohibitive  for  many  carriers. 

In  addition  to  imposing  these 
burdens,  the  current  regidations  also 
prohibit  general  aviation  pilots  from 
removing  and  replacing  easily 
removable  communication  and 
navigation  devices,  and  from  updating 
easily  replaceable  data  bases.  Certain 
aviation  communication  and  navigation 
systems  are  now  designed  for  easy 
removal  and  data  base  update.  Many 
privately-owned  aircraft  owners  and 
operators  prefer  to  remove  this  self- 
contained  equipment  (a  job  that 
normally  requires  only  an  alien  wrench 
and  no  disassembly  of  the  unit)  to 
prevent  theft.  They  also  would  like  to  be 
able  to  insert  flight  plans  or  update  the 
Air  Traffic  Control  (ATC)  software  data 
base.  Current  regulations  require  that  a 
mechanic  perform  these  tasks. 

History 

The  FAA  has  addressed  over  250 
petitions  for  exemption  from  the       • 
sections  of  part  43  governing  these 
"maintenance"  items.  A  majority  of 
these  petitions  were  from  nonhelicopter, 
air  taxi  operators  who  learned  from 
local  FAA  inspectors  that  their  pilots 
are  not  authorized  to  reconfigure  their 
cabins  or  exchange  medical  oxygen 
bottles.  The  petitions  for  exemption 
highlight  several  common  issues:  (1) 
Many  small  part  135  air  carriers  operate 
in  areas  where  they  undergo  a  hardship 
due  to  their  regions'  lack  of  ceftificated 
mechanics;  (2)  Many  others  operate 
during  times  when  certificated 
mechanics  are  not  normally  on  duty 
(these  missions  are  usually  time- 
critical);  and  (3)  Many  of  diese  operators 
are  unable  to  operate  their  aircraft  in 
only  one  configuration.  Passenger-to- 


cargo  or  passenger-to-stretcher 
conversion  ensures  the  most  efficient 
utilization  of  cabin  space  on  each  flight. 
In  most  instances,  seats  stretchers,  base 
assemblies,  and  other  items  used  in  the 
conversion  are  approved  for  aircraft 
installation,  and  the  procedures  for 
installation  and  removal  are  designed  to 
be  accomplished  safely  by  a  trained 
person. 

Historically,  the  FAA  has  granted 
exemptions  to  permit  pilots  of  aircraft 
operated  under  part  135  to  pwrform  seat 
removal  and  replacement  tasks  only  if 
the  aircraft  were  operated  in  remote 
areas  such  as  the  Alaskan  bush  or 
sparsely  populated  areas  of  the 
Northwestern  United  States.  Certificated 
mechanics  servicing  these  areas  are 
scarce.  Many  of  the  operations  include 
such  essential  services  as  flying  food, 
mail,  needed  goods,  and  people  into  and 
out  of  areas  that  may  not  be  accessible 
by  other  modes  of  transportation. 

More  recently,  however,  exemptions 
have  been  granted  to  part  135  air 
carriers  to  permit  their  properly  trained 
pilots  to  reconfigure  cabin  seats  when 
flying  missions  of  an  emergency  nature 
during  times — at  night  and  on 
weekends — when  certificated 
mechanics  are  not  normally  available, 
and  when  a  time  delay  incurred  by 
locating  a  mechanic  could  cause  undue 
biu^en  or  create  a  life-threatening 
situation. 

The  FAA  has  determined  that  if  a 
properly  trained  pilot  can  change  seat 
configurations  in  a  remote  area  where  a 
certificated  mechanic  is  not  available 
(and  which  might  be  performed  under 
adverse  conditions),  he  or  she  would  be 
capable  of  and  should  be  allowed  to 
perform  the  same  conversions  under 
better  conditions  such  as  those  present 
at  the  operator's  maintenance  base. 

Passenger-to-cargo  and  passenger-to- 
stretcher  conversions  have  been 
performed  safely  by  pilots  who  have 
been  trained  to  do  so  and  who  are 
employed  by  air  carriers  holding 
exemptions  allowing  their  pilots  to 
perform  the  tasks.  No  reported  incidents 
or  accidents  have  been  attributed  to 
properly  trained  pilots  changing  aircraft 
cabin  config\irations.  If  an  air  taxi 
operator  develops  an  appropriate 
program  for  performing  seat  conversions 
and  appropriately  instructs  and  trains 
its  pilots  according  to  the  program, 
safety  levels  equivalent  to  those 
achieved  by  certificated  mechanics  will 
be  maintained. 

Also,  on  January  10,  1994,  the  FAA 
published  a  Request  for  Comments  (59 
FR  1326;  docket  No.  27581)  to  solicit 
from  the  pubUc  a  list  of  those 
regulations  that  are  believed  to  be 
unwarranted  or  inappropriate.  The 
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agency  received  eight  comments  that 
addressed  the  maintenance  and 
preventive  maintenance  regulations  of 
part  43.  The  commenters  noted  that 
ciurent  regulations  do  not  allow  a  pilot 
of  a  part  135  operator  to  remove  and 
reinstall  aircraft  cabin  seats  and 
stretchers.  The  comments  feel  that  the 
current  regulations  are  unnecessary  and 
are  financially  and  physically 
burdensome.  They  point  out  that  the 
FAA  has  issued  a  number  of  exemptions 
to  relieve  the  burden,  and  that  the 
exemption  process  itself  is  burdensome 
and  time  consuming. 

The  FAA  has  determined  that  the 
concern  shown  for  this  issue  is 
significant,  and  that  this  iiilemaking 
action  is  consistent  with  the  agency's 
responsibility  to  review  the  continuing 
need  for  its  regulations  and  to  eliminate 
regulations  that  impose  unnecessary 
burdens. 

Related  Rulemaking 

The  Aviation  Rulemaking  Adnsory 
Committee  (ARAC).  which  is  a 
committee  composed  of  aviation 
commimity  and  FAA  personnel,  has 
been  tasked  with  reviewing  part  43  and 
Appendix  A  to  determine  what 
revisions,  if  any,  should  be  made.  The 
FAA  has  not  yet  received  any 
recommendations. 

The  Current  Rule 

Part  43  requires  air  carriers  to  use 
certificated  mechanics  for  their  aircrafts' 
maintenance  and  preventive 
maintenance  needs.  This  requirement 
reflects  an  FAA  pohcy  that  passengers 
of  all  aircraft  be  given  a  high  degree  of 
safety  protection  through  the  proper 
installation  of  cabin  seats  and 
appointments.  As  outlined  in  Appendix 
A,  paragraph  (c),  of  this  part,  removal 
and  replacement  of  aircraft  seats  is 
considered  preventive  maintenance. 

Several  years  ago,  the  FAA  recognized 
the  need  for  pilots  operating  helicopters 
under  part  135  to  be  able  to  pwrform 
certain  preventive  maintenance  tasks 
when  operating  in  remote  areas. 
Accordingly,  the  agency  amended  part 
43,  effective  January  6, 1987  (51  FR 
40702,  Nov.  7, 1986),  by  adding  a  new 
§  43.3(h),  which  authorizes  part  135 
certificate  holders  to  allow  their  pilots, 
when  operating  rotorcraft,  to  perform 
specific  preventive  maintenance  tasks, 
under  the  following  conditions: 

(1)  The  items  of  preventive 
maintenance  must  be  a  result  of  a 
known  or  suspected  mechanical 
difficulty  or  malfunction  that  occurred 
en  route  to  or  in  a  remote  area. 

(2)  The  pilot  must  have  satisfactorily 
completed  an  approved  training 
program  and  is  authorized,  in  writing, 


by  the  certificate  holder  for  each  item  of 
preventive  maintenance  that  the  pilot  is 
authorized  to  perform. 

(3)  There  must  be  no  certificated 
mechanic  available  to  perform 
preventive  maintenance. 

(4)  The  certificate  holder  must  have 
procedures  to  evaluate  the 
accomplishment  of  a  preventive 
maintenance  item  that  requires  a 
decision  concerning  the  ainvorthiness 
of  the  rotorcraft. 

(5)  The  items  of  preventive 
maintenance  authorized  by  this  section 
must  be  those  listed  in  paragraph  (c)  of 
Appendix  A  of  part  43. 

Discussion  of  Comments 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  entitled  "Revisions  to 
Maintenance  and  Preventive 
Maintenance"  was  published  on  July  18, 
1995  (60  FR  36926),  which  soHcited 
pubhc  comment.  Forty  comments  were 
received.  Thirty-one  commenters  agree 
with  the  proposal  as  published. 

Five  commenters  believe  that 
airplanes  with  10  to  19  passenger  seats 
should  be  included  in  the  rulemaking, 
and  one  commenter  believes  that 
rotorcraft  with  10  or  more  seats  should 
be  similarly  included.  The  FAA 
disagrees.  This  rulemaking  was 
precipitated  by  the  volume  of 
exemption  requests  that  were  filed  by 
operators  who  needed  a  shorter  turn- 
around time  to  respond  to  emergency 
medical  missions  and  other  lime 
sensitive  operations,  or  who  operated  in 
areas  where  a  certificated  mechanic  was 
not  available.  Almost  all  of  the 
exemption  requests  were  filed  by 
operators  whose  airplanes  are 
configured  with  nine  or  fewer  passenger 
seats.  As  stated  in  the  NPRM,  the  FAA 
continues  to  find  that  operators  of 
aircraft  type  certificated  for  10  or  more 
passenger  seats  are  required  to  have  a 
maintenance  organization  in  place  to 
support  their  part  135  operations,  and 
their  aircraft  tend  to  be  more  complex 
in  design  and  construction.  The  FAA 
will  continue  to  address  operations 
using  aircraft  configured  with  10  or 
more  passenger  seats  on  a  case  by  case 
basis.  There  will  be  no  change  to  the 
proposed  rule  as  a  result  of  these 
comments. 

One  commenter  suggests  that  the 
regulatory  language  in  §  43.3(h)  be 
amended  to  include  fixed  wing  aircraft 
with  nine  or  fewer  passenger  seats.  The 
FAA  disagrees.  This  rulemaking 
addresses  specific  tasks  associated  with 
specific  operations,  and  the  suggestions 
of  the  commenter  are  outside  the  scope 
of  this  action.  There  will  be  no  change 
to  the  proposed  rule  as  a  result  of  these 
comments. 


One  commenter  proposes  that  the 
word  "aircraft"  be  changed  to  read 
"airplane."  The  FAA  disagrees.  The  rule 
is  intended  to  include  rotorcraft  so 
heUcopter  pilots  can  also  perform  the 
tasks  prescribed  that  allow  for  a  shorter 
turn  aroimd  in  emergency  situations. 
Without  the  term  "aircraft,"  heUcopter 
pilots  transporting  patients,  for  instance, 
would  not  be  allowed  to  reconfigure 
their  cabins  without  an  exemption.  The 
conunenter  also  proposes  that  the  word 
"fewer"  be  replaced  by  the  old  term 
"less"  in  the  context  "nine  or  fewer." 
The  FAA  recognizes  that  people  are 
familiar  with  the  hold  terminology,  but 
the  agency  is  moving  in  a  direction  to 
correct  grammatical  errors  whenever 
rules  are  revised.  The  new  term,  "nine 
or  fewer"  is  being  incorporated  into  new 
rulemaking  efforts.  There  will  be  no 
change  to  the  proposed  rule  as  a  result 
of  these  comments. 

The  same  commenter  is  concerned 
about  the  phrase  in  paragraph  (i)  that 
says  "may  perform  the  removal  and 
reinstallation  of  approved  aircraft  cabin- 
mounted  seats.   .  ."He  suggests  that  the 
sentence  should  include  a  reference  to 
maintenance  and  preventive 
maintenance,  as  stated  in  the  section 
title,  and  that  the  term  "aircraft"  should 
again  read  "airplane."  The  FAA 
disagrees.  The  title  of  the  section  is 
sufficient  without  repeating  it  in 
paragraph  (i);  the  redundancy  would  not 
clarify  the  rule  language,  but  would 
rather  make  it  more  cumbersome.  The 
argument  for  "aircraft"  vs.  "airplane"  is 
addressed  above.  There  will  be  no 
change  to  the  proposed  rule  as  a  result 
of  these  comments. 

The  same  commenter  suggests  that  the 
rule  should  allow  pilots  of  pan  135 
rotorcraft  to  perform  the  functions.  The 
FAA  agrees  and  will  retain  the  term 
"aircraft"  in  the  rule  language.  The 
commenter  suggests  that  the  reference  to 
part  135  be  removed  from  §  43.3(g). 
which,  he  states,  would  eliminate  the 
need  for  paragraph  (h)  and  (i).  He  also 
suggests  that  current  paragraphs  (h)  (2), 
(3),  (4),  and  (5)  should  be  incorporated 
into  existing  paragraph  (g).  and  that 
existing  paragraph  |i]  should  be 
redesignated  as  new  paragraph  (h). 
Under  this  scheme,  existing  paragraph 
(h)(1)  would  be  eliminated.  He  also 
suggests  that  the  new  rule  should  add 
the  removal  and  reinstallation  of 
stretchers  and  cabin-mounted  medical 
ox\'gen  bottles  to  (paragraph  (c)  of] 
Appendix  A.  The  FAA  disagrees. 
Removing  the  reference  to  part  135  from 
§  43.3(g)  would  allow  pilots  to  perform 
any  of  the  tasks  listed  in  paragraph  (c) 
of  Appendix  A.  The  purpose  of  this 
rulemaking  is  to  allow  pilots  performing 
specific  operations  to  perform  only 
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certain  tasks  relevant  to  the  operation. 
Pilots  are  hired  to  fly  aircraft,  not  to 
perform  maintenance  and  preventive 
maintenance  in  all  areas  on  a  regular 
basis.  Moreover,  the  suggestion  to 
incorporate  existing  paragraphs  (h)  (2). 
(3),  (4).  and  (5)  into  existing  paragraph 
(g)  would  have  the  unintended  effect  of 
having  general  aviation  pilots,  who 
operate  under  part  91.  meet 
requirements  intended  and  adopted  for 
rotorcraft  pilots  who  operate  under  part 
135  in  order  to  perform  preventive 
maintenance  tasks.  The  suggestion  to 
revise  §  43.3(g)  is  outside  the  scope  of 
this  rulemaking  and  no  change  to  the 
proposal  will  be  made  pursuant  to  the 
suggestion. 

Two  commeters  point  out  that 
removing  and  replacing  navigation  and 
communication  devices  (paragraph 
(c)(31))  could  adversely  affect  safety  if 
the  connectors  are  not  properly  engaged 
upon  reinstallation  and  no  operational 
check  is  performed.  The  FAA  agrees, 
and  has  revised  the  proposed  rule 
language  to  reflect  that  the  panel- 
mounted  device  must  be  a  front  loading 
device  that  employs  a  tray-mounted 
connector  that  connects  the  unit  when 
the  unit  is  installed  into  tlie  instrument 
panel.  Language  has  also  been  added  to 
paragraphs  (c)(31)  emd  (c)(32)  to  require 
an  operational  check  prior  to  use,  in 
accordance  with  the  applicable  sections 
of  part  91.  Depending  on  the  type  of 
flight  and/or  the  type  of  equipment,  a 
pilot  would  have  to  comply  with 
FAA91.407  or  §91.171. 

One  of  these  commenters  also 
suggests  that  procedures  on  how  to 
perform  the  maintenance  task  and  any 
testing  required  to  determine  if  the 
equipment  is  serviceable  after 
maintenance  is  performed,  should  be 
documented  in  the  aircraft  flight 
manual.  The  FAA  agrees  that  the 
information  should  be  made  available  to 
the  pilot,  but  will  not  restrict  the 
location  of  the  material  to  the  flight 
manual.  Paragraph  (i)(2)  has  been 
revised  to  require  the  certificate  holder 
to  have  written  procedures  available  to 
the  pilot  to  evaluate  the 
accomplishment  of  the  task. 

The  same  commenter  states  that  the 
tasks  permitted  in  this  rulemaking 
should  be  allowed  only  when  there  is 
no  maintenance  personnel  available. 
The  FAA  disagrees.  During  rulemaking 
proceedings,  the  F.\A  examined  this 
issue  extensively.  The  definition  of 
"availability"  is  complex  enough  that  in 
this  case,  it  was  determined  that  if  a 
pilot  is  properly  trained  to  perform  the 
tasks,  he  or  she  should  be  permitted  to 
perform  them  whenever  needed  during 
operations  described  in  this  rulemaking 
action.  Over  250  exemptions  have  been 


granted  by  the  FAA  to  allow  pilots  to 
perform  the  tasks  described  here,  with 
no  adverse  effect  on  safety.  Therefore, 
no  change  will  be  made  to  the  proposal 
as  a  result  of  this  comment. 

International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  regulations  and  Joint 
Aviation  Authority  regulations,  where 
they  exist,  and  has  identified  no 
differences  in  these  proposed 
amendments  and  the  foreign 
regulations. 

Paperwork  Reduction  Act 

Information  collection  requirements 
in  the  amendment  to  §  43.3  have  been 
previously  approved  by  the  Office  of  the 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511) 
and  have  been  assigned  PMB  Control 
Number  2120-0021.  For  further 
information  contact:  the  Information 
Requirements  Division.  M-34.  Office  of 
the  Secretary  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-4735. 

Regulatory  Evaluation  Summary 

Executive  Order  12866  established  the 
requirement  that,  within  the  extent 
permitted  by  law,  a  Federal  regulatory 
action  may  be  undertaken  only  if  the 
potential  benefits  to  society  for  the 
regulation  outweigh  the  potential  costs 
to  society.  In  response  to  this 
requirement,  and  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  estimated 
the  anticipated  benefits  and  costs  of  this 
rulemaking  action.  The  FAA  has 
determined  that  this  rule  change  is  not 
a  significant  rulemaking  action  as 
defined  by  Executive  Order  12866 
(Regulatory  Planning  and  Review).  The 
results  are  summarized  in  this  section. 
For  more  detailed  economic 
information,  see  the  full  regulatory 
evaluation  contained  in  the  docket. 

This  rule  is  cost  relieving  because  it 
eliminates  the  need  for  operators  to 
carry  mechanics  on  trips  to  remote  areas 
or  make  special  trips  to  maintenance 
facilities  for  the  purpose  of  altering  seat 
configurations  or  exchanging  medical 
oxygen  bottles.  Currently,  even  if  a 
mechanic  is  not  needed  on  a  regular 
basis  at  a  remote  site,  operators  may 
have  to  hire  the  services  of  a  local 
mechanic  to  reconfigure  a  cabin,  which 
can  be  especially  expensive  for 
emergency  medical  evacuation 
operations  conducted  at  night  during 
off-duty  hours.  For  the  purposes  of  this 
regulatory  evaluation,  the  FAA  assumes 
that  typical  air  taxi  operators  that  fly 


into  remote  areas  where  mechanics  are 
scarce  could  make  36  trips  per  year  that 
require  cabin  configuration.  The  FAA 
further  assumes  that  a  pilot  flying  into 
a  remote  area  has  to  fly  the  airplane  for 
an  additional  hour  (roundtrip)  to  a 
larger  airport  where  a  mechanic  is 
available  to  perform  the  required 
maintenance. 

The  FAA  estimates  that  a  mechanic 
will  have  to  be  paid  for  Vz  hour  of 
working  time  at  a  loaded  wage  rate 
(including  benefits)  of  $18.16  per  hour. 
The  FAA  also  estimates  that,  in  the 
event  a  cabin  reconfiguration  is  needed 
in  a  remote  area,  the  airplane  burns  an 
additional  30  gallons  of  fuel  during  the 
one  hour  of  flying  time  needed  to  reach 
an  available  mechanic,  which  adds  $60 
to  operating  costs.  The  additional  cost 
per  trip  amounts  to  $69.  On  an  aimual 
basis,  these  cost-savings  amount  to 
$2,484  ($69x36)  based  on  the 
assumption  of  36  trips  per  year.  The 
FAA  further  estimates  that  at  least  30 
operators  per  year  have  a  recurring  need 
to  reconfigure  cabins  in  remote  areas 
based  on  the  number  of  requests  for 
exemption  from  the  requirements  of 
§  43.3  submitted  to  the  FAA  each  year. 
This  niunber  is  a  very  conserv  ative 
estimate;  many  air  taxi  operators  are 
unaware  of  this  option  and  forego  the 
additional  revenue  that  could  be  earned 
through  reconfiguring  their  cabins.  The 
FAA  estimates  that  industry-wide  cost 
savings  from  the  proposed  rule 
amendment  amount  to  $74,520  per  year 
($2,484x30).  Over  a  10-year  period,  the 
discoimted  value  of  these  cost  savings 
amounts  to  $523,382. 

Since  January  1987,  part  135 
rotorcraft  operators  have  been  permitted 
to  allow  their  pilots  to  perform  certain 
preventive  maintenance  tasks,  under 
very  limited  specified  conditions,  one  of 
which  is  that  the  item  of  preventive 
maintenance  must  be  the  result  of  a 
malfunction  that  occurred  en  route  to  or 
in  a  remote  area.  In  addition,  numerous 
exemptions  that  permitted  pilots  of 
aircraft  operating  under  part  135  to 
reconfigure  cabins  were  granted  to 
operators  of  rotorcraft.  Each  of  the  above 
authorizations  contained  a  requirement 
that  the  pilot  be  properly  trained  for  the 
preventive  maintenance  task  that  would 
be  undertaken.  Rotorcraft  pilots 
operating  under  part  91  rules  are 
authorized  to  perform  preventive 
maintenance  uisks  under  §  43.3(g). 

National  Transportation  Safety  Board 
(NTSB)  accident  reports  reveal  no 
instance  of  rotorcraft  accidents  where 
the  removal  and  replacement  of  cabin 
seats  by  a  rotorcraft  pilot  was  suspected 
as  a  possible  cause.  In  fact,  a  search  of 
the  FAA  and  NTSB  accident  and 
incident  data  recorded  for  part  91  and 


part  135  operations  over  the  1972- 
present  period  did  not  reveal  a  single 
instance  in  which  the  performance  by  a  - 
pilot  of  any  of  the  tasks  that  would  be 
authorized  in  this  final  rule  were 
suspected  ds  having  had  a  causal  role  in 
an  accident.  The  FAA  has  therefore 
determined  that  this  final  rule  is  cost 
relieving  and  will  not  reduce  the  current 
level  of  safety. 

In  the  NPRM,  the  FAA  solicited 
information  from  the  public  to  refine  its 
estimate  of  cost  savings.  No  comments 
were  received. 

International  Trade  Impact  Analysis 

This  rule  will  affect  only  those 
operators  engaged  in  part  135  operations 
of  a  localized  or  regional  nature.  No 
impact  is  expected  on  international 
trade  because  these  domestic  operators 
seldom  compete  with  foreign  fiirms  in 
the  markets  they  serve. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  This  final 
rule  is  of  a  cost  relieving  nature  and  will 
therefore  afford  cost  savings  to 
individual  part  135  operators. 

Under  FAA  Order  2100.14A,  the 
criterion  for  a  "substantial  number"  is  a 
number  that  is  not  less  than  1 1  and  that 
is  more  than  one  third  of  the  small 
entities  subject  to  the  rule.  This  rule 
will  affect  all  part  135  operators  who 
operate  aircraft  type  certificated  for  9  or 
fewer  passenger  seats.  For  operators  of 
aircraft  for  hire,  a  small  operator  is  one 
that  owrns,  but  not  necessarily  operates, 
nine  or  fewer  aircraft. 

The  FAA's  criterion  for  a  "significant 
impact"  is  $4,330  or  more  per  year  for 
a  unscheduled  operator.  The  extent  of 
the  cost  savings  per  operator  is 
estimated  at  $2,484  per  operator  in  the 
section  on  economic  impacts.  The  FAA 
concludes,  therefore,  that  this  rule  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities.      » 

Federalism  Implications 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 


it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  final  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  In  addition,  the  FAA  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  nonsignificant  imder  Order 
DOT  2100.5,  PoUcies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  A  regulatory  evaluation  of 
the  rule,  including  an  initial  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subiects  14  CFR  Part  43 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  43  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  43— MAINTENANCE. 
PREVENTIVE  MAINTENANCE. 
REBUILDING,  AND  ALTERATION 

1.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Authority:  49  U.S:C.  106(g).  40113,  44701, 
44703,  44705,  44707.  44711,  44713,  44717. 

2.  In  §  43.3,  paragraph  (i)  is 
redesignated  as  paragraph  (j),  and  a  new 
paragraph  (i)  is  added  to  read  as  follows: 

§  43.3  Persons  authorized  to  perform 
mafntenance,  preventive  maintenance, 
rebuilding,  and  alterations. 

***** 

(i)  Notwithstanding  the  provisions  of 
paragraph  (g)  of  this  section,  in 
accordance  with  an  approval  issued  to 
the  holder  of  a  certificate  issued  under 
part  135  of  this  chapter,  a  pilot  of  an 
aircraft  type-certificated  for  9  or  fewer 
passenger  seats,  excluding  any  pilot 
seat,  may  perform  the  removal  and 
reinstallation  of  approved  aircraft  cabin 
seats,  approved  cabin-mounted 
stretchers,  and  when  no  tools  are 


required,  approved  cabin-mounted 
medical  oxygen  bottles,  provided — 

(1)  The  pilot  has  satisfactorily 
completed  an  approved  training 
program  and  is  authorized  in  writing  by 
the  certificate  holder  to  perform  each 
task;  and 

(2)  The  certificate  holder  has  written 
procedures  available  to  the  pilot  to 
evaluate  the  accompUshment  of  the 
task. 

•        •        •        *        • 

3.  In  Appendix  A  to  part  43, 
paragraph  (c)(30)(i),  the  reference 
"§  147.21(0"  is  revised  to  read 
"§  147.21(e)  of  this  chapter." 

4.  In  Appendix  A  to  part  43, 
paragraphs  (c)(31)  and  (c)(32)  are  added 
to  read  as  follows: 

Appendix  A  to  Part  43— Major 
Altarations,  Major  Repairs,  and 
Preventive  Maintenance 


(c)*    *    * 

(31)  Remo\ing  and  replacing  self- 
contained,  front  instrument  panel- 
mounted  navigation  and 
communication  devices  that  employ 
tray-mounted  connectors  that  connect 
the  unit  when  the  unit  is  installed  into 
the  instnunent  panel,  (excluding 
automatic  flight  control  systems, 
transponders,  and  microwave  frequency 
distance  measuring  equipment  (DME)). 
The  approved  unit  must  be  designed  to 
be  readily  and  repeatedly  removed  and 
replaced,  and  pertinent  instructions 
must  be  provided.  Prior  to  the  units 
intended  use,  and  operational  check 
must  be  performed  in  accordance  with 
the  applicable  sections  of  part  91  of  this 
chapter. 

(32)  Updating  self-contained,  front 
instrument  panel-mounted  Air  Traffic 
Control  (ATC)  navigational  software 
data  bases  (excluding  those  of  automatic 
flight  control  systems,  transponders, 
and  microwave  frequency  distance 
measuring  equipment  (DME))  provided 
no  disassembly  of  the  unit  is  required 
and  pertinent  instructions  are  provided. 
Prior  to  the  unit's  intended  use,  an 
operational  check  must  t)e  performed  in 
accordance  with  applicable  sections  of 
part  91  of  this  chapter. 

§43.7    [Amended] 

5.  In  section  43.7(d).  the  reference 

"§  43.3(h)"  is  revised  to  read  "§  43.3(j)". 

§43.11     [Amended] 

6.  In  section  43.11(b).  the  reference 
"§  91.30(d)(2)"  is  revised  to  read 

"§  91.213(d)(2)  of  this  chapter '. 
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Issued  in  Washington,  DC.  on  April  26, 
1996. 

David  R.  Hinson, 
Administrator. 
[FR  Doc.  96-10823  Filed  4-30-96;  8:45  am] 
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use,  access,  treatment, 
arxj  disclosure:  solicitation 
provisions  and  contract 
clauses;  published  4-1-96 
Superfurxj  program: 
National  oil  and  hazardous 
substarwes  contingerKy 
plan- 
National  priorities  list 
update:  published  4-25- 
96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  Insurance  program: 

Individual  and  family  grant 
program;  group  flood 
insurarx^  policy; 
published  5-1-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act 
implementation:  Federal 
regulatory  reform 
Correction;  putMlshed  4- 
25-96 
Federal  regulatory  reform: 
Furxling  decisions, 
prohit)ition  of  advance 
disclosure;  and  HUD 
assistance  provision. 


accountability; 
streamlining:  published  4- 
1-96 
Low  income  housing: 
Housing  assistance 
payments  (Section  8>- 
Tax-exempt  oblgation 
refunds:  published  4-1- 
96 

Mortgage  arxJ  loan  insurarx» 
programs: 

FHA  muKifamily  processing 
and  fees;  revision 
Correction;  published  4- 
30-96 
FHA  multifamily  processing: 
revision;  published  4-1-96 
Single  family  and  multifamily 
housing,  £md  health  care 
facility  mortgage 
programs — 

Federal  regulatory  reform; 
published  4-1-96 

LEGAL  SERVICES 
CORPORATION 

Eviction  proceedings  of 
persons  engaged  in  illicit 
drug  activity;  restriction  on 
representation  furxjing; 
published  4-1-96 

Grants  and  contracts; 
competitive  bidding; 
published  4-1-96 

Timekeeping  requirement: 
attorneys'  and  paralegals' 
time;  put>lished  4-1-96 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  and 
multiemployer  plans: 

Valuation  of  plan  benefits, 
etc- 

Interest  rates,  etc.; 
published  4-15-96 

TRANSPORTA'nON 
DEPARTMENT 

Coast  Guard 

Regattas  arxl  marine  parades: 
Lake  Worth  Sunfest  96; 
put)lished  4-19-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Hamilton  Standard; 
putilished  4-16-96 

Jetstream;  published  4-1-96 
Class  D  airspace;  publisfied  4- 

30-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

\ncome  taxes: 

Corporations  or 
partnerships;  stock  or 
partnership  interests 
offered  through 
underwriters;  published  5- 
1-96 


Procedure  and  administration: 
Environmental  settlement 

funds:  dassificalion: 

published  5-1-96 
TREASURY  DEPARTMENT 
Bank  Secrecy  Act 
Currency  and  foreign 

transactkxis;  financial 

reporting  ami 

recordkeeping 

requirements- 

Exemplkxis  from  currency 
transactkxi  reporting: 
published  4-24-96 

COMMENTS  DUE  NEXT 
WEEK 

AQRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Spearmint  oil  produced  in  Far 
West:  comments  due  by  5- 
9-96;  published  4-9-96 

AQRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportatnn  and  importation  of 
animals  arxJ  animal 
products: 

Bird  quarantine  facilities, 
privately  owned; 
screening;  comments  due 
by  5-10-96;  published  3- 
12-96 

AQRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Federal  regulatory  review; 

comment  period  reopening; 

comments  due  by  5-10-96; 

published  3-11-96 

Meat  and  poultry  ir^spection: 

Substances  suitable  for  use 
in  meat  and  poultry 
products  preparation; 
approval  procedures; 
comments  due  by  5-6-96; 
published  3-6-96 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistk^: 
Softwood  lumber  from 
Canada;  province  of 
manufacture  informatx>n 
collectkxi  for  Customs 
entry  records;  comments 
due  by  5-6-96;  put)lished 
4-9-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatxxi  and 
management: 

Atlantk;  surf  clam  and  ocean 
quahog;  comments  due 


by  5-10-96;  published  5-2- 

96 
Atlantic  swordfish; 

comments  due  by  5-6-96; 

published  4-&-96 
Guif  of  Mexico  and  South 

Atlantic  spiny  k)bster, 

comments  due  by  5-9-96; 

published  3-25-96 
Gulf  of  Mexico  stone  crab: 

comments  due  by  5-9-96; 

published  3-25-96 
Norttwm  anchovy: 

comments  due  by  5-10- 

96:  published  3-26-96 
Salmon  fisheries  off  coast  of 

Alaska:  comments  due  by 

5-10-96:  published  3-26- 

96 
South  Atlantic  shrimp; 

comments  due  by  5-9-96; 

published  3-19-96 

DEFENSE  DEPARTMENT 
Anny  Departmsnt 

Military  traffic  management 
Freight  traffk:  movement  t>y 
air  fonwarderr,  comments 
due  by  5^96;  published 
4-4-96 

EDUCATION  DEPARTMENT 

Elementary  and  secorvlary 
educatwn: 
Elementary  and  Secondary 

Educatk)n  Act 

implementatnn;  comments 

due  by  5-10-96;  published 

3-26-96 

ENERGY  DEPARTMENT 

Natkxtal  Envirorvnental  Policy 
Act  implementing 
procedures: 

Federal  regulatory  review- 
Hearing  and  comment 
period  reopening; 
comments  due  by  5-10- 
96;  published  4-19-96 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  consen/atk)n: 
Home  energy  rating  system; 
voluntary  guklelines; 
comments  due  by  5-9-96; 
published  4-9-96 

ENERGY  DEPARTMENT 
Fedsral  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
.  Act): 
Merger  policy;  inquiry; 

comments  due  by  5-7-96: 

published  2-7-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatnn 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
5-9-96;  published  4-9-96 


Arizona;  correction; 
comments  due  by  5-6-96; 
published  4-4-96 
California;  comments  due  by 

5-9-96;  published  4-9-96 
Illinois;  comments  due  by  5- 

9-96;  published  4-9-96 
Indiana;  comments  due  by 
5-9-96;  published  4-9-96 
Oklahoma;  comments  due 
by  5-9-96;  published  4-9- 
96 
Pennsylvania;  comments 
due  by  5-9-96;  put>lished 
4-9-96 
Rhode  Island;  comments 
due  by  5-6-96;  published   - 
4-4-96 
Wisconsin;  comments  due 
by  5-6-96;  pdilished  4-4- 
96 
Hazardous  waste: 
Treatment,  storage,  and 
disposal  facilities — 
Tanks,  surface 
impoundments,  and 
containers;  organic  air 
emission  standards,; 
comments  due  by  5-7- 
96;  published  4-23-96 
PestKkles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrxxjities: 
1,1,1 ,2-Tetrafluoroethane; 
comments  due  by  5-10- 
96;  piAlished  4-10-96 
2-Bromo-2-nitro-1 ,3- 
propanediol;  comments 
due  by  5-10-96;  published 
4-10-96 
Potassium  citrate;  comments 
due  by  5-10-96;  published 
4-10-96 
Triphenyltin  hydroxide; 
comments  due  by  5-6-96; 
published  3-6-96 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Age  Discrimination  in 
Emptoyment  Act: 
Apprentneship  programs 
coverage;  comments  due 
by  5-8-96;  published  4-8- 
96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practne  and  procedure: 
Television  broadcast  signals 
and  multichannel 
multipoint  distritxition 
servk:es;  preemptron  of 
restrictions  on  over-the-air 
reception  devk;es; 
comments  due  by  5-6-96; 
published  4-18-96 


Radio  services,  special: 
Maritime  and  aviation 
services- 
Domestic  ship  and  aircraft 
radio  stations;  operatkxi 
without  irxUvidual 
licenses;  comments  due 
by  5-10-96;  published 
4-24-96 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992- 
Rate  regulation; 
comments  due  by  5-7- 
96;  published  3-8-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Contractor  conflict  of  interests; 
comments  due  by  5-10-96; 
published  3-11-96 

FEDERAL  TRADE 
COMMISSION 

Textile  Fiber  Products 

Identification  Act: 

Federal  regulatory  review; 
comments  due  t)y  5-10- 
96;  published  2-12-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Anin^l  dmgs,  feeds,  and 
.    related  products: 

Feed  arxJ  drinking  water  of 
animals— 

FormakJehyde;  comments 
due  by  5-9-96; 
published  4-9-96 
Food  additives: 
Polymers- 
Poly  (oxy- 1,2- 
ethartediyloxycaibonyl- 
2.6- 

naphthalenediytearbonyl) 
;  comments  due  by  5-6- 
96;  published  4-4-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicakj: 
Personal  care  services 
coverage;  comments  due 
by  5-7-96;  published  3-8- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Servtoe 

Vaccine  injury  compensation: 
Vaccine  injury  \abie  revision; 
comments  due  by  5-6-96; 
published  11-8-95 


INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Federal  regulatory  review: 
Reaeatkxi  management; 

comment  request; 

comments  due  t)y  5-9-96; 

published  4-9-96 
Recreatk)n  pro-ams; 

comment  request; 

comments  due  t>y  5-9-96; 

published  4-9-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servtoe 
Migratory  bird  hunting: 
Nontoxic  shot  approval 

procedures  for  shot  arxj 

shot  coatings;  test 

protocol:  comments  due 

by  5-10-96;  published  4- 

29-96 
INTERIOR  DEPARTMENT 
Minerals  Martagement 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Surety  txxxJ  coverage  for 

leases;  comments  due  by 

5-6-96;  published  3-6-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abarxtoned  mine  larxl 
reclamation  plan 
sut>missk}ns: 
Montana;  comments  due  by 

5-10-96;  published  4-10- 

96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Disctosure  of  accounting 
policies  for  derivative 
finarxaal  instruments,  etc.; 
comments  due  t)y  5-8-96; 
published  1-8-96 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Regattas  arxl  marine  parades: 
National  Sweepstakes 
Regatta  et  al.;  event 
rx)tificatk>n;  Federal 
Register  publication 
requirement  eliminated; 
comments  due  by  5-6-96; 
published  3-22-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtxis;  comments  due  by  5- 
6-96:  published  3-28-96 


Boeing;  comments  due  by 
5-6-96,  published  3-13-96 

Fokker;  comments  due  by 
5-6-96:  published  3-28-96 

McDonnell  Douglas; 
comments  due  by  5-6-96. 
published  3-12-96 

Airworttvness  standards: 
Spectaf  conditions- 
McDonnell  Douglas  model 
DC9-10.  -20,  -30.  -40. 
-50  airplanes; 
comments  due  t>y  5-6- 
96;  published  4-8-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Federal  regulatory  review; 

Rules  of  procedure  for 
invoking  sarx:tions  under 
the  1966  Highway  Satety 
Act;  comments  due  by  5- 
6-96;  published  3-22-96  . 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffk: 
Safety  Administration 

Federal  regulatory  review: 

Rides  of  procedure  tor 
invoking  sanctions  under 
ttie  1966  Highway  Safety 
Act;  comments  due  tjy  5- 
6-96;  published  3-22-96 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  and  procedure 

Ucensing  and  related 
servK^es;  user  fees, 
comments  due  t>y  5-6-96; 
published  4-5-96 

Rail  rate  reasonableness  and 
exemptKxVrevocahon 
proceedings;  expedited 
procedures;  commerrts  due 
by  5-6-96:  published  3-22- 
96 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  whtch 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  tor  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  April  30.  1996 
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This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
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Proclamation  6889  of  April  30,  1996 
Loyalty  Day,  1996 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  his  inaugural  address.  President  John  F.  Kennedy  said,  "Since  this  countr\' 
was  founded,  each  generation  of  Americans  has  been  summoned  to  give 
testimony  to  its  national  loyalty."  The  members  of  our  Armed  Forces  have 
long  responded  to  such  a  call,  though  their  task  has  often  been  difficult 
and  fraught  writh  peril.  Drawing  on  an  abiding  devotion  to  countr\-,  America's 
service  men  and  women  have  faced  loneliness  and  danger,  grave  injur\- 
and  death,  to  protect  our  Nation's  interests  and  to  reach  out  to  others 
by  providing  humanitarian  assistance. 

In  pausing  to  honor  all  those  who  have  dedicated  their  lives  to  our  freedom, 
let  us  reflect  on  their  deep  commitment  to  the  fundamental  ideals  of  inde- 
pendence, justice,  and  equality — the  very  foundations  of  our  way  of  life — 
and  draw  inspiration  from  their  shining  example.  For  more  than  200  years, 
America's  shores  have  embraced  immigrants  seeking  opportunity,  while  our 
system  of  government  has  encouraged  people  around  the  world  who  struggle 
against  tyranny  and  oppression.  Following  the  brave  men  and  women  who 
wear  our  Nation's  uniform,  let  us  each  do  our  part  to  strengthen  this  legacy 
and  to  ensure  that  future  generations  will  enjoy  and  cherish  the  precious 
liberties  we  hold  so  dear. 

To  nurture  loyalty  to  and  love  of  countrv',  the  Congress,  by  Public  Law 
85-529,  has  designated  May  1  of  each  year  as  "Loyalty  Day.  "  We  spend 
this  day  in  celebration  of  our  Constitution  and  Bill  of  Rights,  and  we 
honor  the  extraordinary  sacrifices  made  by  the  members  of  our  Armed 
Forces  throughout  our  Nation's  proud  history-. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  1,  1996.  as  Loyalty  Day  I  call  upon 
all  Americans  to  observe  this  day  with  appropriate  ceremonies  and  activities. 
including  recitation  of  the  Pledge  of  Allegiance.  I  also  call  upon  government 
officials  to  display  the  flag  on  all  government  buildings  and  grounds. 

IN  WITN'ESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and 
of  the  Independence  of  the  United  States  of  .America  the  twc  hunareri 
and  twentieth. 
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Memorandum  of  April  26,  1996 

Suspension  of  Subsection  325(a)  and  Subsection  325(b)  of  the 
Department  of  the  Interior  and  Related  Agencies  Appropria- 
tions Act,  1996,  ("Act")  as  Set  Forth  in  Section  101(c)  of 
Title  I  of  the  Omnibus  Consolidated  Rescissions  and  Appro- 
priations Act  of  1996  (H.R.  3019)  Concerning  the  Tongass 
National  Forest 


Memorandum  for  the  Secretary  of  Agriculture 

By  the  authority  vested  in  me  by  subsection  325(c)  of  the  Department  of 
the  Interior  and  Related  Agencies  Appropriations  Act.  1996,  ("Act")  as  set 
forth  in  section  101(c)  of  title  I  of  the  Omnibus  Consolidated  Rescissions 
and  Appropriations  Act  of  1996  (H.R.  3019),  and  section  301  of  title  3, 
United  States  Code,  I  hereby  suspend  subsections  325(a)  and  325(b)  of 
the  Act  because  I  have  determined  that  such  suspension  is  appropriate 
based  upon  the  public  interest  in  sound  environmental  management  and 
protection  of  cultural,  biological,  or  historic  resources. 

This  suspension  shall  take  effect  immediately  and  shall  continue  in  effect 
for  the  period  in  which  subsection  325(a)  and  subsection  325(b)  of  the 
Act  would  otherwise  be  in  effect. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 
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THE  WHITE  HOUSE, 
Washington,  April  26,  1996. 
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Memorandum  of  April  28,  1996 

Exports  of  Alaskan  North  Slope  (ANS)  Crude  Oil 


Memorandum  for  the  Secretary  of  Commerce  [and]  the  Secretary  of 
Energy 

Pursuant  to  section  28(s)  of  the  Mineral  Leasing  Act,  as  amended.  30  U.S.C 
185,  I  hereby  determine  that  exports  of  crude  oil  transported  over  right- 
of-way  granted  pursuant  to  section  203  of  the  Trans-Alaska  Pipeline  Author- 
ization Act  are  in  the  national  interest.  In  making  this  determination,  I 
have  taken  into  account  the  conclusions  of  an  interagency  working  group, 
which  found  that  such  oil  exports: 

— will  not  diminish  the  total  quantity  or  quality  of  petroleum  available 
to  the  United  States;  and 

— are  not  likely  to  cause  sustained  material  oil  supply  shortages  or  sus- 
tained oil  price  increases  significantly  above  world  market  leveb  that  would 
cause  sustained  material  adverse  employment  effects  in  the  United  States 
or  that  would  cause  substantial  harm  to  consumers,  including  those  located 
in  noncontiguous  States  and  Pacific  Territories. 

I  have  also  considered  the  interagency  group's  conclusions  regarding  potential 
environmental  impacts  of  lifting  the  ban.  Based  on  their  findings  and  rec- 
ommendations, I  have  concluded  that  exports  of  such  crude  oil  will  not 
pose  significant  risks  to  the  environment  if  certain  terms  and  conditions 
are  met. 

Therefore,  pursuant  to  section  28{s)  of  the  Mineral  Leasing  Act  I  direct 
the  Secretary  of  Commerce  to  promulgate  immediately'  a  general  license, 
or  a  license  exception,  authorizing  exports  of  such  crude  oil,  subject  to 
appropriate  documentation  requirements,  and  consistent  with  the  following 
conditions: 

— tankers  exporting  ANS  exports  must  use  the  same  route  that  they  do 
for  shipments  to  Hawaii  until  they  reach  a  point  300  miles  due  south 
of  Cape  Hinchinbrook  Light  and  then  turn  toward  Asian  destinations.  After 
reaching  that  point,  tankers  in  the  ANS  oil  trade  must  remain  outside 
of  the  200  nautical-miles  Exclusive  Economic  Zone  of  the  United  States 
as  defined  in  the  Fisheries  Conservation  and  Management  Act  (16  U.SC. 
1811).  This  condition  also  applies  to  tankers  returning  from  foreigi.  ports 
to  Valdez,  Alaska.  Exceptions  can  be  made  at  the  discretion  of  the  vessel 
master  only  to  ensure  the  safety  of  the  vessel: 

— that  export  tankers  be  equipped  with  satellite-based  confimunications 
systems  that  will  enable  the  Coast  Guard  independently  to  determine  their 
location.  The  Coast  Guard  will  conduct  appropriate  monitoring  of  the  tankers. 
a  measure  that  will  ensure  compliance  with  the  200-mile  condition  and 
help  the  Coast  Guard  respond  quickly  to  any  emergencies; 

— the  owner  or  operator  of  an  Alaskan  North  Slope  crude  oil  export 
tankship  shall  maintain  a  Critical  Area  Inspection  Plan  for  each  tankship 
in  the  trade  in  accordance  with  the  U.S.  Coast  Guards  Navigation  and 
Inspection  Circular  No.  15-91  as  amended,  which  shall  include  an  annual 
internal  survey  of  the  vessel's  cargo  block  tanks;  and 

— the  owner  or  operator  of  an  Alaskan  North  Slope  crude  oil  export 
tankship  shall  adopt  a  mandator\'  program  of  deep  water  ballast  exchange 


19508  Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2.  1996  /  Presidential  Documents 


19509 


(i.e.,  in  2.000  meters  water  depth).  Exceptions  can  be  made  at  the  discretion 
of  the  captain  only  in  order  to  ensure  the  safety  of  the  vessel.  Recordkeeping 
subject  to  Ceast  Guard  audit  will  be  required  as  part  of  this  regime. 

The  Secretary  of  Commerce  is  authorized  and  directed  to  inform  the  appro- 
priate committees  of  the  Congress  of  this  determination  and  to  publish 
it  in  the  Federal  Register. 


Rules  and  Regulations 


O^jOlUsXiu^AA  <rtOAK^^ 


(FR  D<x:    96-11097 
Filed  5-1-96;  8:45  dm] 
Billing  code  3501-BP-M 


THE  WHITE  HOUSE. 
Washington,  April  28.  1996. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart300 
RIN  3206-AE80 

Employment  (General);  Use  of  Private 
Sector  Temporaries 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  regulation. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  authorize  Federal 
agencies  to  use  private  sector 
temporaries  for  120  workdays  instead  of 
120  calendar  days.  In  addition,  agencies 
are  delegated  authority  to  extend  the  use 
of  private  sector  temporaries  for  up  to 
an  additional  120  workdays.  Agencies 
purchase  temporary  help  services 
through  the  Federal  procurement 
process  following  all  applicable  laws 
and  regulations  relating  to  the  purchase 
of  goods  or  services  from  the  private 
sector. 

EFFECTIVE  DATE:  June  3.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  on  202-606-0830,  FAX 
202-606-2329.  or  TDD  202-606-0023. 
SUPPLEMENTARY  INFORMATION:  On 
September  8.  1995,  (60  FR  46780)  OPM 
published  proposed  regulations  to 
permit  agencies  to  use  temporary  help 
services  for  120  workdays  instead  of  120 
calendar  days.  Under  the  proposal,  the 
new  120-workday  limit  would  also 
apply  to  an  agency's  use  of  a  particular 
individual  from  a  firm,  a  change  from 
the  previous  45-workday  limit. 

These  changes  give  agencies  more 
flexibility  to  conduct  their  operations, 
as  recommended  by  the  National 
Performance  Review.  However,  in 
exercising  their  discretion  to  use 
temporary  help  services,  agencies  must 
honor  their  labor  relations  obligations 
under  Chapter  71  of  Title  5  of  the  U.S. 
Code  and  Executive  Order  12871. 


OPM  maintains  its  view  that 
continuing  work  is  most  appropriately 
performed  by  permanent  Federal 
employees.  Thus,  the  final  regulations 
continue  the  prohibitions  on  using 
temporary  help  services  to  displace 
Federal  employees  or  in  place  of  regular 
civil  service  procedures  for  permanent 
appointment.  The  regulations  continue 
previous  provisions  permitting  the  use 
of  temporary  help  services  only  when 
there  are  no  current  agency  employees 
who  could  be  spared  to  do  the  work, 
when  there  are  no  former  employees 
available  on  the  agency's  reemployment 
priority  list,  or  when  there  are  no 
applicants  available  for  temporary 
Federal  employment  within  the 
timeframe  needed. 

In  addition,  the  final  regulations  add 
two  new  prohibitions  against  use  of 
temporary  help  services.  First,  agencies 
are  not  permitted  to  use  such  services  to 
circumvent  controls  on  employment 
levels.  This  means  agencies  could  not 
use  temporary  help  services  merely 
because  hiring  was  frozen  or  ceiling 
levels  were  insufficient.  Second, 
agencies  are  not  permitted  to  use 
temporary  help  services  in  lieu  of 
appointing  a  surplus  or  displaced 
Federal  employee  as  required  by  the 
President's  memorandum  of  September 
12,  1995,  entitled  "Career  Transition 
Assistance  for  Federal  Employees." 
OPM  regulations  implementing  the 
President's  memorandum  were 
published  on  December  29, 1995.  These 
interim  regulations  in  5  CFR  part  330 
provide  a  new  subpart  F,  Agency  Career 
Transition  Assistance  Plans  for  Local 
Surplus  and  Displaced  Employees  and  a 
new  subpart  G.  Interagency  Career 
Transition  Assistance  Plan  for  Displaced 
Employees. 

The  final  regulations  replace  the 
annual  reporting  requirement  with  a 
provision  for  agencies  to  report  to  OPM 
on  an  as-requested  basis.  Agencies  have 
to  maintain  the  records  necessary  for 
such  reports  and  for  their  own  internal 
evaluations.  Agency  adherence  to  these 
regulations  continues  to  be  subject  to 
review  under  OPM's  oversight  function. 

Finally,  the  final  regulations  make 
several  minor  editorial  changes. 

Comments 

We  received  comments  from  four 
Federal  agencies,  two  unions,  and  one 
private  sector  temporary  help  services 
firm. 


One  agency  comraenter  suggested 
permitting  the  use  of  private  sector 
temporaries  to  accomplish  project  work 
to  help  management  more  adequately 
manage  changing  workloads.  We  have 
not  adopted  this  suggestion  because 
agencies  can  use  temporary  or  term 
Federal  appointments  to  handle  project 
work.  Agencies  can  make  temporary 
appointments  for  up  to  1  year  with  one 
extension  of  not  more  than  1  year. 
Agencies  can  make  term  appointments 
for  more  than  1  year  up  to  4  years. 
Further,  the  regulations  already  permit 
the  use  of  private  sector  temporaries  for 
temporary  work  which  cannot  be 
delayed  because  of  critical  need.  If  an 
agency  could  not  accomplish  a  critical 
project  with  current  employees  or  by 
hiring  temporary  or  term  employees,  the 
agency  could  use  private  sector 
temporaries. 

Two  agency  commenters  suggested 
we  drop  the  requirement  for  OPM 
approval  when  agencies  need  to 
continue  the  use  of  private  sector 
temporaries  beyond  the  120-workday 
limit.  We  agree  with  this  suggestion  and 
have  modified  the  regulations  to 
delegate  the  agencies  authority  to 
extend  their  use  of  private  sector 
temporaries  for  a  second  period  of  up  to 
120  workdays  without  OPM  approval. 
This  change  also  means  that  an  agency 
could  use  a  particular  individual  from  a 
temporary  help  services  firm  for  the 
initial  120  workdays  plus  any  extension 
of  up  to  120  workdays,  as  approved  by 
the  agency,  up  to  a  maximum  of  240 
workdays  in  a  24-month  period.  This 
limitation  on  the  use  of  a  specific 
individual  from  a  temporary  help 
services  firm  applies  to  multiple 
situations  where  the  use  of  temporar>' 
help  services  is  appropriate.  For 
example,  a  major  headquarters 
component  of  an  agency  may  use  a 
specific  individual,  Mr.  O,  to  fill  in  for 
an  ill  employee  for  up  to  a  maximum  of 
240  workdays.  That  headquarters 
component  could  not  use  Mr.  O  again — 
under  any  temporary  help  services 
contract — until  24  months  had  passed 
from  the  first  day  of  Mr.  O's  assignment 

One  agency  commenter  suggested  the 
regulations  permit  OPM  to  grant 
additional  waivers  to  the  240-workday 
limit  for  major  reorganizations  due  to 
downsizing,  particularly  when  agencies 
need  clerical  support.  We  have  not 
adopted  this  suggestion.  The  final 
regulations  already  provide  for  use  of 
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temporary  help  services  up  to  a 
maximum  of  240  workdays  (nearly  a 
year).  We  believe  the  240-workday 
maximum  gives  agencies  ample  time  to 
locate  and  hire  Federal  employees, 
especially  in  light  of  the  surplus  and 
displaced  Federal  employees  who  will 
be  available  as  the  Government 
continues  downsizing. 

One  agency  commenter  suggested  we 
change  the  regulations  to  permit 
agencies  to  use  private  sector 
temporaries  when  employees  are  on 
vacation.  Becau.se  downsizing  has  left 
many  agencies  shortstaffed.  the 
commenter  believes  there  may  be 
situations  where  managers  would  need 
to  use  temporary  help  services  when  a 
key  employee  is  on  vacation. 

We  dp  not  think  this  change  is 
necessary  because  §  300.503(a)(2) 
already  provides  for  the  use  of 
temporary  help  services  for  work  which 
cannot  be  delayed  in  the  judgment  of 
the  agency  because  of  a  critical  need. 
Although  we  do  not  believe  the  use  of 
temporary  help  service  is  generally 
appropriate  to  fdl  in  for  Federal 
employees  on  vacation,  the  need  to 
carry  out  critical  work  would  be 
sufficient  justification  for  the  use  of 
temporary  help  services  even  if  a 
particular  employee  were  away  on 
vacation. 

One  union  commenter  stated  that 
Federal  agencies  should  be  able  to  use 
private  sector  temporaries  only  when 
there  is  a  critical  need  to  fill  a  position. 
Section  300.503  assures  this  is  the  case 
by  permitting  use  of  private  sector 
temporaries  only  when  there  are  no 
current  agency  employees  who  could  be 
spared  to  do  the  work,  there  are  no 
former  employees  available  on  the 
agency's  reemployment  priority  list,  and 
when  there  are  no  applicants  available 
for  temporary  employment  within  the 
timeframe  needed. 

The  same  commenter  objected  to  the 
lengthened  time  limits  on  use  of 
temporary  help  services  claiming  that 
the  longer  timeframe  would  mean  that 
the  private  sector  temporary  employees 
would  become  integrated  into  the  day- 
to-day  activities  of  the  Federal  office 
and  thus  become  subject  to  Federal 
supervision.  Alternatively,  the 
commenter  claimed  that,  as  a  result  of 
using  private  sector  temporaries  for  a 
longer  period,  agency  operations  and 
service  would  suffer  because  the  Federal 
manager  had  nn  supervisory  control 
over  these  individuals.  The  commenter 
suggested  agencies  be  permitted  to  use 
private  sector  temporaries  for  periods 
longer  than  120  calendar.days  only 
when  justified  by  the  kind  of  analysis 
required  when  positions  are  contracted 
out. 


We  havH  not  adopted  this  suggestion. 
We  believe  that  increasing  the 
maximum  time  limit  from  120  calendar 
days  to  120  workdays,  and  permitting 
agencies  to  extend  for  up  to  another  120 
workdays,  does  not  pose  any  risk 
because  the  basic  requirements  and 
prohibitions  of  the  original  regulation 
remain  intact:  agencies  cannot  use 
temporary  help  services  to  displace 
Federal  employees  or  to  fill  permanent 
jobs;  agencies  can  use  temporary  help 
services  only  when  the  need  could  not 
be  met  with  current  employees, 
employees  on  the  agency's 
reemployment  priority  list,  or  through 
the  direct  appointment  of  temporary 
Federal  employees  within  the  timeframe 
required  by  the  agency.  In  addition,  the 
final  regulations  contain  additional 
prohibitions:  agencies  cannot  use 
temporary  help  services  to  circumvent 
controls  on  employment  levels  or  in  lieu 
of  hiring  surplus  or  displaced  Federal 
employee.  Given  these  conditions,  an 
agency  manager  would  have  to 
determine  that  using  temporary  help 
services  is  the  only  way  to  maintain 
neces.sary  services  and  operations. 

We  have,  however,  changed  a 
provision  in  response  to  the  union's 
concerns.  The  proposed  regulation 
permitted  an  agency  to  use  the  same 
individual  from  a  temporary  help 
services  firm  for  up  to  240  workdays, 
with  OPM  approval,  in  a  12-month 
period.  Thus,  the  individual  could  have 
worked  in  an  agency  office  for  240  out 
of  a  possible  260  workdays  in  each  year. 
We  have  changed  the  limitation  so  that 
an  individual  from  a  firm  could  work  in 
an  agency  office  for  only  240  workdays 
in  a  24-month  period.  The  limitation 
applies  to  a  major  organizational 
element  (headquarters  or  field)  of  a 
agency. 

The  second  union  commenter 
suggested  that  the  regulation  require 
agencies  to  bargain  on  the  use  of 
temporary  help  services.  We  did  not 
accept  this  suggestion  because  the 
Federal  Labor  Relations  Authority 
(FLRA).  not  OPM.  decides  duty-to- 
bargain  issues. 

The  comments  from  the  private  sector 
firm  supported  the  change  from  120 
calendar  days  to  120  workdays. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons: 

1.  OPM  is  not  regulating  entities 
(including  businesses)  of  any  size,  or 
imposing  record  keeping,  reporting,  or 
other  compliance  requirements  on  them. 
OPM  is  regulating  the  conduct  of 


Federal  agencies  if  they  choose  to  use 
temporary  help  firms. 

2.  The  requirements  entities  must 
observe  are  generated  through  an 
agency-initiated  contracting  process 
featuring  competitive  bidding  under  the 
already-established,  statutory  Federal 
procurement  system.  That  system 
applies  to  all  contractors  providing 
goods  and  services  to  the  Government. 
The  entities  affected  by  that  system  are 
those  who  seek  a  contract.  Those  who 
win  a  contract  receive  a  beneficial 
economic  impact. 

Executive  Order  12R66,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12865. 

List  of  Subjects  in  5  CFR  Part  300 

Freedom  of  information.  Government 
employees.  Reporting  and  record 
keeping  requirements.  Selective  Service 
System. 

Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  part 
300  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  300— EMPLOYMENT  (GENERAL) 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  3301,  3302;  E.O. 
10577.  3  CFR.  1954-1958  Comp.,  page  218, 
unless  otherwise  noted. 

Sees.  300.101  through  300.104  also  issued 
under  5  U.S.C.  7201,  7204,  7701;  E.O.  11478, 
3  CFR,  1966-1970  Comp.,  page  803. 

Sees.  300.301  also  issued  under  5  U.S.C. 
1104  and  3341. 

Sees.  300.401  through  300.408  also  issued 
under  5  U.S.C.  1302(c),  2301,  and  2302. 

Sees.  300.501  through  300.507  also  issued 
under  5  U.S.C.  1103(a)(5). 

Sees.  300.603  also  issued  under  5  U.S.C. 
1104. 

Sees.  300.801  through  300.802  issued 
under  5  U.S.C.  3328. 

2.  Section  300.502  is  revised  to  read 
as  follows: 

§300.502    Coverage. 

(a)  These  regulations  apply  to  the 
competitive  service  and  to  Schedules  A 
and  B  in  the  excepted  service. 

(b)  Agencies  may  not  use  temporary 
help  services  for  the  Senior  Executive 
Service  or  for  the  work  of  managerial  or 
supervisory  positions. 

3.  In  §  300.503,  paragraphs  (c)(3)  and 
(c)(4)  are  added  to  read  as  follows: 

§  300.503    Conditions  for  using  private 
sector  temporaries. 


(O*  *  • 

(3)  To  circumvent  controls  on 
employment  levels. 

(4)  In  lieu  of  appointing  a  surplus  or 
displaced  Federal  employee  as  required 
by  5  CFR  part  330,  subpart  F  (Agency 
Career  Transition  Assistance  Plan  for 
Displaced  Employees)  and  subpart  G 
(Interagency  Career  Transition 
Assistance  Plan  for  Displaced 
Employees.) 

4.  In  §  300.504.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  300.504    Protiibltion  on  employer- 
employee  relationship. 

***** 

(d)  Time  limit  on  use  of  temporary 
help  service  firm.  An  agency  may  use  a 
temporary  help  service  firm(s)  in  a 
single  situation,  as  defined  in  §  300.503, 
initially  for  no  more  than  120  workdays. 
Provided  the  situation  continues  to  exist 
beyond  the  initial  120  workdays,  the 
agency  may  extend  its  use  of  temporary 
help  services  up  to  the  maximum  limit 
of  240  workdays. 

(b)  Time  limit  on  use  of  individual 
employee  of  a  temporary  help  service 
firm.  (1)  An  individual  employee  of  any 
temporary  help  firm  may  work  at  a 
major  organizational  element 
(headquarters  or  field)  of  an  agency  for 
up  to  120  workdays  in  a  24-month 
period.  The  24-month  period  begins  on 
the  first  day  of  assignment. 

(2)  An  agency  may  make  an  exception 
for  an  individual  to  work  up  to  a 
maximum  of  240  workdays  only  when 
the  agency  has  determined  that  using 
the  services  of  the  same  individual  for 
the  same  situation  will  prevent 
significant  delay. 
***** 

5.  Section  300.505  is  revised  to  read 
as  follows: 

§  300.505    Relationship  of  civil  service 
procedures. 

Agencies  continue  to  have  full 
authority  to  meet  their  temporary  needs 
by  various  means,  for  example, 
redistributing  work,  authorizing 
overtime,  using  in-house  pools,  and 
making  details  or  time-limited 
promotions  of  current  employees.  In 
addition,  agencies  may  appoint 
individuals  as  civil  service  employees 
on  various  work  schedules  appropriate 
for  the  work  to  be  performed. 

6.  Section  300.507  is  revised  to  read 
as  follows: 

§  300.507    Documentation  and  Oversight 

Agencies  are  required  to  maintain 
records  and  provide  oversight  to 
establish  that  their  use  of  temporary 
help  service  firms  is  consistent  with 
these  regulations.  As  needed,  OPM  may 


require  agencies  to  provide  information 
on  their  use  of  temporary  help  service 
firms. 

|FR  Do(    «6-10739  Filed  5-1-96;  8:45  am) 

BtLUNG  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  28 

[CN-96-001] 

Revision  of  User  Fees  for  1996  Crop 
Cotton  Classification  Services  to 
Growers 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

action:  Final  rule. 

SLHMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  reducing  user  fees  for 
cotton  producers  for  1996  crop  cotton 
classification  services  under  the  Cotton 
Statistics  and  Estimates  Act  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  1995  user  fee  for  the 
classification  service  was  $1.60  per  bale. 
This  final  rule  will  reduce  the  fee  for  the 
1996  crop  to  $1.50  per  bale.  The 
reduced  fee  is  due  to  increased 
efficiency  in  classing  operations,  and  it 
is  sufficient  to  recover  the  costs  of 
providing  classification  services, 
including  costs  for  administration, 
supervision,  and  development  and 
maintenance  of  standards. 
EFFECTIVE  DATE:  July  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibum,  202-720-2145. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Register 
on  February  29.  1996,  (61  FR  7756).  A 
30-day  comment  period  was  provided 
for  interested  persons  to  respond  to  the 
proposed  rule;  no  comments  were 
received. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  and  therefore  it 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  nde  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 


The  Administrator,  Agricultural 
Marketing  Service  (AMS).  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities  pursuant  to 
the  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA)  (5 
use.  601  et  seq.). 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
about  40,000  cotton  growers  who 
voluntarily  submit  their  cotton  for  the 
classification  service.  The  majority  of 
the  growers  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration.  Tlie 
Administrator  of  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  RFA  because: 

(1)  the  fee  reduction  reflects  a 
decrease  in  the  cost-per-unit  currently 
home  by  those  entities  utilizing  the 
services; 

(2)  the  cost  reduction  will  not  affect 
competition  in  the  marketplace;  and 

(3)  the  use  of  classification  services  is 
voluntary. 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.).  the  information 
collection  requirements  contained  in  the 
provisions  amended  by  this  final  rule 
have  been  previously  approved  by  OMB 
and  were  assigned  OMB  control  number 
0581-0009. 

The  changes  will  be  made  effective 
July  1.  1996,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.60  per  bale  dunng 
the  1995  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  I^w  102- 
237.  The  fees  cover  salaries,  cost  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  supervision, 
development,  and  maintenance  of 
cotton  standards. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  HVI 
classification  at  $1.50  per  bale  during 
the  1996  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producers  classification  fee  so  that  the 


19512  Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2.  1996  /  Rules  and  Regulations 


producers  fee  is  ba.sed  on  the  prevailing 
method  ol  classification  requested  by 
producers  during  the  previous  year.  HVI 
{.la.ssing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1995.  Therefore,  the  1996 
producer's  user  fee  for  cla.ssificalion 
service  is  based  on  the  1995  base  fee  for 
HVI  classification. 

The  fee  wras  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987.  as 
amended  by  Public  Law  102-237.  The 
1995  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.01  per  bale.  A  1.4 
percent,  or  three  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.01  results  in  a  1996  base  fee  of  $2.04 
per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  1996  crop  is 
oslimated  at  19,024.000.  The  1996  base 
tee  was  decreased  15  percent  based  on 
the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
i)ales  or  portion  thereof  above  the  base 
of  12.500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  31  cents 
per  bale  reduction  and  was  subtracted 
from  the  1996  base  fee  of  $2.04  per  bale, 
resulting  in  a  fee  of  $1.73  per  bale. 

Assuming  a  fee  of  $1.73  per  bale,  the 
projected  operating  reserve  would  be 
.16.9  percent.  The  Act  specifies  that  the 
Secretary  shall  not  e.stablish  a  fee 
which,  when  combined  with  other 
sourc.es  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.73 
must  be  reduced  by  23  cents  per  bale, 
to  .Si. 50  per  bale,  to  provide  an  ending 
.^c^umulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
establishes  the  1996  sea.sori  fee  at  $1.50 
per  bale. 

Accordingly.  §  28.909,  paragraph  (b) 
is  revised  to  reflect  the  reduction  in  the 
HVI  classification  fees. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987.  as  amended, 
n  five  cent  per  bale  discount  will 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(c). 


Growers  or  their  designated  agents 
will  continue  to  incur  no  additional  fees 
if  only  one  method  of  receiving 
c:lassification  data  is  requested.  The  fee 
for  each  additional  method  of  receiving 
classification  data  in  §  28.910(a)  will 
remain  at  five  cents  per  bale,  and  it  will 
be  applicable  even  if  the  same  method 
was  requested.  Since  the  Cotton 
Division  will  no  longer  accept  returned 
diskettes  to  eliminate  the  possibility  of 
computer  virus  infection,  the  cost  of 
computer  tapes  or  diskettes  not  returned 
will  no  longer  be  billed  separately  to  the 
requestor.  The  fee  in  §  28.910(b)  for  an 
owner  receiving  classification  data  from 
the  central  database  will  remain  at  five 
cents  per  bale,  but  a  minimum  charge  of 
$5.00  for  services  provided  per  monthly 
billing  period  will  be  assessed.  The 
provisions  of  §  28.910  concerning  the 
fee  for  new  classification  memoranda 
issued  from  the  central  database  for  the 
business  convenience  of  an  owner 
without  reclassification  of  the  cotton 
will  remain  the  same. 

The  fee  for  review  classification  in 
§  28.911  will  be  reduced  from  $1.60  per 
bale  to  $1.50  per  bale. 

The  fee  for  returning  samples  after 
classification  in  §28.911  will  remain  at 
40  cents  per  sample. 

List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedures.  Cotton.  Cotton  samples. 
Grades.  Market  news.  Reporting  and 
recordkeeping  requirements.  Standards, 
Staples,  Testing.  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Fart  28  is  amended  as 
follows: 

PART  28— {AMENDED] 

1.  The  authority  citation  for  Part  28  is 
revised  to  read  as  follows: 

Authority:  7  U  S.C.  471-476. 

2.  In  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows: 

§28.909    Costs. 

***** 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.50  per  bale. 

***** 

3.  Section  28.910  is  amended  by 
revising  the  undesignated  text 
immediately  following  paragraph  (a)(4) 
and  adding  a  sentence  at  the  end  of 
paragraph  (b)  to  read  as  follows: 

§  28.910    Classification  of  samples  and 
issuance  of  classification  data. 

(a)  *   •    * 
(4) ••* 

If  the  issuance  of  data  to  growers  or 
to  their  agents  is  made  by  more  than  one 


method,  the  fee  for  each  bale  issued  by 
each  additional  method  shall  be  five 
cents.  If  provided  as  additional  method 
of  data  transfer,  the  minimum  fee  for 
each  tape  or  diskette  issued  shall  he 
$10.00. 

(b)  •   *   *  The  minimum  charge 
assessed  for  services  obtained  from  the 
central  database  shall  be  $5.00  per 
monthly  billing  period. 
***** 

4.  In  §  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  2&91 1    Review  classification. 

(a)  *   *   *  The  fee  for  review 
classification  is  $1.50  per  bale. 

***** 

Dated:  April  29, 1996. 
Lon  Halamiya, 

Administrator. 

(FR  Doc.  96-10989  Filed  5-1-96;  8:45  ami 
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7  CFR  Part  915 

[Docket  No.  FV96-815-1IFR] 

Avocados  Grown  in  South  Florida; 
Assessnient  Rate  - 

agency:  Agricultural  Marketing  Service. 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  of  $0.16 
per  bushel  of  assessable  avocados  under 
Marketing  Order  No.  915  for  the  1996- 
97  and  subsequent  fiscal  periods. 
Authorization  to  assess  avocado 
handlers  enables  the  Avocado 
Administrative  Committee  (committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program. 

DATES:  Effective  April  1,  1996. 
Comments  received  by  June  3,  1996. 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA,  P.O.  Box  96456.  room  2523-S, 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
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Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
5127,  FAX  (202)  720-5698,  or  Alex 
Jonas,  Marketing  Specialist,  Southeast 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  2276,  Winter  Haven.  FL  33883- 
2276.  telephone  813  299-4896,  FAX 
(813)  299-5169. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  121  and  Order  No.  915.  both  as 
amended  (7  CFR  part  915),  regulating 
the  handling  of  avocados  grown  in 
South  Florida,  hereinafter  referred  to  as 
the  order.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect  Florida 
avocado  handlers  are  subject  to 
assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  avocados 
beginning  April  1. 1996.  and  continuing 
until  amended  or  terminated.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  confiict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
\dministrator  of  the  Agricultural 

Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  producers 
of  avocados  under  the  order  and 
approximately  95  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  avocado  producers  and 
handlers  may  be  classified  as  small 
entities. 

This  continuing  rate  of  assessment, 
beginning  with  the  1996-97  fiscal 
period,  was  prepared  by  the  committee, 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  producers  and  handlers 
of  South  Florida  avocados.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Florida  Avocados. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  committee's 
expenses. 

Thie  committee  met  on  December  13, 
1995.  and  unanimously  recommended 
an  assessment  rate  of  $0.16  per  bushel, 
the  same  as  last  season.  This  rate,  when 
applied  to  anticipated  shipments, 
should  yield  sufficient  assessment 
income.  This  rate,  along  with  interest 
income  and  funds  from  the  committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  period's  expenses. 


While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  interim  final  rule,  effective  April  1. 
1996,  will  continue  in  effect  from  fiscal 
period  to  fiscal  period  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  committee  or  other 
information  available  to  the  Secretary. 
Heretofore,  assessment  rates  issued 
under  the  marketing  order  were  made 
effective  for  a  single  fiscal  period.  The 
change  to  issuing  assessment  rates 
which  will  continue  in  effect  from  fiscal 
period  to  fiscal  period  refiects  the  fact 
that  assessment  rates  change 
infrequently  from  fiscal  period  to  fiscal 
period  and  it  is  believed  unnecessary  to 
issue  them  for  only  a  single  fiscal 
period.  In  addition,  this  rule  will  result 
in  a  reduction  in  op>erational  costs  to  the 
committee  and  the  government. 
Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
committee  will  continue  to  meet  prior  to 
or  during  each  fiscal  period  to 
recommend  a  budget  and  consider 
recommendations  for  modification  of 
the  assessment  rate.  The  dates  and  times 
of  committee  meetings  are  available 
&x)m  the  Department  at  the  address 
listed  under  ADDRESSES.  Committee 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings  or  may  file 
comments  with  the  Docket  Clerk  at  the 
address  listed  above  before  April  1,  each 
year.  The  Department  will  evaluate 
committee  recommendations  and 
information  submitted  by  the 
committee,  comments  filed,  and  other 
available  information,  and  determine 
whether  modification  of  the  assessment 
rate  on  asses.sable  shipments  of  South 
Florida  Avocados  would  tend  to 
effecluate  the  declared  policy  of  the  Act. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary. 
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and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
begins  on  April  1.  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  avocados  handled 
during  such  hscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and. (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
hnalization  of  this  action. 

List  of  Subiects  in  7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  amended  as 
follows: 

PART  915— AVCX:AOOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  section  915.235  is  added  to 
read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  code  of  Federal  Regulations. 

§915.235    Assessment  rate. 

On  and  after  April  1,  1996,  an 
assessment  rate  of  $0.16  per  bustiel  of 
assessable  avocados  is  established  for 
the  Avocado  Administrative  Committee. 

Dated:  April  26,  1996. 
Eric  M.  Forman, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(PR  Doc.  96-10871  Filed  S-l-96;-8:45  ami 

BILUNO  CODE  M1»-02-4> 


7  CFR  Part  1280 

[No.  LS-«4-0151 

Sheep  and  Wool  Promotion,  Research, 
Education,  and  Information  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  This  rule  establishes  a  Sheep 
and  Wool  Promotion,  Research, 


Education,  and  Information  Order 
(Order)  which  is  authorized  by  the 
Sheep  Promotion,  Research,  and 
Information  Act  of  1994  (Act).  The 
program  will  be  funded  by  assessments 
collected  from  sheep  producers,  sheep 
feeders  and  importers  of  sheep  and 
sheep  products.  The  program  will  be 
administered  by  a  National  Sheep 
Promotion,  Research,  and  Information 
Board  (Board). 

Implementing  regulations  will  be 
pubhshed  separately  in  the  Federal 
Register. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  3,  1996,  except  that 
§  1280.224-1280.228  become  effective 
July  1,1996. 

ADDRESSES:  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch,  Room 
2606-S;  Livestock  and  Seed  Division. 
AMS-USDA;  P.O.  Box  96456; 
Washington,  D.C.  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
dociunents:  Notice-Invitation  to  submit 
proposals  published  January  4, 1995  (60 
FR  381):  Proposed  Rule-Sheep  and  Wool 
Promotion.  Research.  Education,  and 
Information  Order  published  June  2. 
1995  (60  FR  28747);  Proposed  Rule- 
Procedures  for  Conduct  of  Referendiun 
published  August  8. 1995  (60  FR 
40313);  Notice-Certification  of 
Organizations  for  Ehgibihty  to  Make 
Nominations  to  the  Proposed  Board 
published  August  8.  1995  (60  FR 
40343);  Proposed  Rule-Rules  and 
Regulations  published  October  3, 1995 
(60  FR  51737);  Proposed  Rule-Sheep 
and  Wool  Promotion.  Research, 
Education,  and  Information  Order 
pubhshed  December  5.  1995  (60  FR 
62298);  and  Final  Rule  £uid  Referendum 
Order-Procedures  for  the  Conduct  of 
Referendum  published  December  15, 
1995  (60  FR  64297). 

Regulatory  Impact  Analysis 

Executive  Orders  12866  and  12778  and 
the  Regulatory  Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  was  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  any  person 
subject  to  the  Order  may  file  with  the 


Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from 
certain  provisions  or  obligations  of  the 
Order.  The  petitioner  would  have  the 
opportimity  for  a  hearing  on  the 
petition.  Thereafter  the  Secretary  would 
issue  a  decision  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  the  district  in  which 
the  petitioner  resides  or  carries  on 
business  has  jurisdiction  to  review  the 
Secretary's  decision,  if  the  petitioner 
files  a  complaint  for  that  purpose  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  decision.  The  petitioner 
must  exhaust  his  or  her  administrative 
remedies  before  filing  such  a  complaint 
in  the  district  court. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  AMS  has  considered 
the  economic  impact  of  this  final  action 
on  small  entities. 

The  purpose  of  RFA  is  to  fit 
regulatory  actions  to  the  scale  of  the 
businesses  that  are  subject  to  such 
actions  so  that  small  businesses  would 
not  be  unduly  or  disproportionately 
burdened. 

According  to  the  January  27,  1995, 
issue  of  "Sheep  and  Goats,"  published 
by  the  Department's  National 
Agricultural  Statistics  Service,  there  are 
approximately  87,350  sheep  op)erations 
in  the  United  States,  nearly  all  of  which 
would  be  classified  as  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration  (13  CFR 
§  121.601).  Additionally,  there  are 
approximately  9,000  importers  of  sheep 
and  sheep  products,  nearly  all  of  which 
would  be  classified  as  small  businesses. 

This  final  Order  will  require  each 
person  who  makes  payment  to  a  sheep 
producer,  feeder,  or  handler  of  sheep  or 
sheep  products  to  be  a  collecting 
person,  and  to  collect  an  assessment 
from  that  sheep  producer,  feeder,  or 
handler  of  sheep  or  sheep  products.  Any 
person  who  buys  domestic  Uve  sheep  or 
greasy  wool  for  processing  must  also 
collect  the  assessment  and  remit  it  to 
the  Board.  Each  person  who  processes 
or  causes  to  be  processed  sheep  or  sheep 
products  of  that  person's  own 
production  and  who  markets  the 
processed  products  will  pay  an 
assessment  and  remit  the  assessment  to 
the  Board.  Any  person  who  exports  live 
sheep  or  greasy  wool  will  be  required  to 
remit  an  assessment  to  the  Board. 
Finally,  each  person  who  imports  into 
the  United  States  sheep,  sheep  products, 
wool,  or  wool  products,  other  than  raw 


wool,  will  pay  an  assessment.  The  U.S. 
Customs  Service  (Customs)  will  collect 
the  assessments  on  imported  sheep^and 
sheep  products  (except  raw  wool)  and 
forward  them  to  AMS  for  disbursement 
to  the  Board. 

The  rate  of  assessment  on  domestic 
sheep  producers,  feeders,  and  exporters 
of  live  sheep  and  greasy  wool  will  be  1 
cent  per  pound  on  live  sheep  sold  and 
2  cents  per  pound  on  greasy  wool  sold. 
Importers  will  be  assessed  1  cent  per 
pound  on  live  sheep  and  the  equivalent 
of  1  cent  per  pound  of  live  sheep  for 
sheep  products  and  2  cents  per  pound 
of  degreased  wool  or  the  equivalent  of 
degreased  wool  for  wool  and  wool 
products.  Imported  raw  wool  will  be 
exempt  from  assessments.  Each  person 
who  processes  or  causes  to  be  processed 
sheep  or  sheep  products  of  that  person's 
own  production  and  markets  the 
processed  products  will  be  assessed  the 
equivalent  of  1  cent  per  pound  of  live 
sheep  sold  and  2  cents  per  pound  of 
greasy  wool  sold.  All  assessment  rates 
may  Sr  adjusted  in  accordance  with  the 
applicable  provisions  of  the  Act. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  herein  were 
submitted  to  OMB  for  approval  and 
assigned  OMB  No.  0581-0093.  This 
action  sets  forth  the  provisions  for 
establishing  a  nationwide,  industry- 
funded  sheep  and  wool  promotion, 
research,  education,  and  information 
program.  The  information  collection 
requirements  required  by  this  action 
and  necessary  for  the  implementation  of 
this  Order  include: 

(1)  A  report  by  each  collecting  person 
required  to  remit  assessments  to  the 
Board  for  live  sheep  or  greasy  wool 
purchased  from  the  producer,  feeder,  or 
handler  of  sheep  or  sheep  products;  by 
each  person  marketing  sheep  or  sheep 
products  of  that  person's  own 
production;  and  by  each  exporter  of 
sheep  or  greasy  wool.  The  estimated 
number  of  respondents  for  this  report  is 
700.  Each  respondent  would  submit  one 
report  per  month,  unless  otherwise 
prescribed  by  the  Board,  and  the 
estimated  average  reporting  burden  is 
0.5  hours  per  response; 

(2)  A  requirement  to  maintain 
sufficient  records  to  verify  reports 
submitted  under  the  Order.  The 
estimated  number  of  record  keepers 
needed  to  comply  with  this  requirement 
is  700,  each  of  whom  would  have  an 
estimated  annual  reporting  burden  of 
0.5  hours; 

(3)  An  application  for  certification  of 
organization,  to  be  completed  by  eligible 


organizations  that  request  certification 
in  order  to  be  eligible  to  nominate 
producers,  feeders,  and  importers  to  the 
Board.  The  estimated  number  of 
respondents  is  70  (with  each  submitting 
one  response),  and  the  estimated 
average  reporting  burden  is  0.5  hour  per 
response; 

(4)  A  nomination  form  by  which 
certified  organizations  will  nominate 
producers,  feeders,  and  importers  for 
membership  on  the  Board.  The 
estimated  number  of  respondents  is  60 
for  the  first  year  of  the  Order,  and  20 
each  year  thereafter.  Each  respondent 
would  submit  one  response  per  year, 
and  the  estimated  average  reporting 
burden  is  0.5  hour  per  response;  and 

(5)  An  advisory  committee 
membership  background  information 
form,  to  be  completed  by  candidates 
nominated  by  certified  organizations  for 
appointment  to  the  Board.  The 
estimated  number  of  respondents  is  240 
during  the  first  year  of  the  Order,  and 
80  each  year  thereafter.  Each  respondent 
would  submit  one  response  per  year, 
and  the  estimated  average  reporting 
burden  is  0.5  hour  per  response. 

Background 

The  Act  (7  U.S.C.  7101-7111), 
enacted  October  22,  1994,  authorizes  the 
Secretary  to  establish  a  national  sheep 
and  wool  promotion,  research, 
education,  and  information  program. 
The  program  will  be  funded  by  a 
mandatory  assessment  on  domestic 
sheep  producers,  sheep  feeders,  and 
exporters  of  live  sheep  and  greasy  wool 
of  1  cent  per  pound  on  live  sheep  sold 
and  2  cents  per  pound  on  greasy  wool 
sold.  Importers  will  be  assessed  1  cent 
per  pound  on  live  sheep  imported  and 
the  equivalent  of  1  cent  per  pound  of 
live  sheep  for  sheep  products  imported 
and  2  cents  per  pound  of  degreased 
wool  or  the  equivalent  of  degreased 
wool  for  wool  and  wool  products 
imported.  Imported  raw  wool  will  be 
exempt  from  assessments.  Each  person 
who  processes  or  causes  to  be  processed 
sheep  or  sheep  products  of  that  person's 
own  production,  and  who  markets  the 
processed  products,  will  be  assessed  the 
equivalent  of  1  cent  per  pound  of  live 
sheep  sold  and  2  cents  per  pound  of 
greasy  wool  sold.  All  assessment  rates 
may  be  adjusted  in  accordance  with 
applicable  provisions  of  the  Act. 

"The  Act  provides  for  the  submission 
of  proposals  for  a  Sheep  and  Wool 
Promotion,  Researf;h,  Education,  and 
Information  Order  (Order).  The 
Secretary  may  propose  the  issuance  of 
an  Order,  or  an  association  of  sheep 
producers  may  submit  and  request  the 
issuance  of  an  Order.  The  Act  provides 
that  when  the  Secretary  decides  to 


propose  an  Order  or  receives  a  request 
and  proposal  for  an  Order,  the  Secretary 
shall  publish  the  proposed  Order  and 
give  due  notice  and  opportunity  for 
public  comment.  The  Act  further 
provides  that  an  order  contain  certain 
specified  terms  and  conditions.  Such 
terms  and  conditions  included 
provisions  concerning  the  establishment 
of  and  composition  of  a  Board  and  the 
powers  and  duties  of  such  a  Board.  Also 
included  under  terms  and  conditions 
are  provisions  concerning  plans  and 
budgets,  contracts  and  agreements, 
books  and  records  of  the  Board, 
assessments,  prohibitions,  and  reports, 
books,  and  records  of  collecting  persons 
required  to  remit  assessments  and  each 
person  required  to  colled  the 
assessment  pursuant  to  the  Act  and  the 
Order. 

As  established  by  the  Ad,  the  Order 
provides  for  the  estabUshment  of  a 
Board  comprised  of  85  sheep  producers. 
10  sheep  feeders,  and  25  importers  of 
sheep  and  sheep  products.  The  Ad 
further  provides  that  any  State  with  one 
producer  member  may  have  an  alternate 
producer  member. 

The  Department  issued  an  invitation 
to  submit  proposals  for  an  initial  Order 
in  the  Januar>'  4,  1995,  (60  FR  381)  issuo 
of  the  Federal  Register  In  response  to 
that  invitation,  the  American  Sheep 
Industry  Association  (ASI),  the  sheep 
industry's  producer  member 
organization,  submitted  a  proposed 
Order.  In  addition,  the  New  Zealand 
Meat  Producers  Board,  the  Australian 
Meat  and  Live-stock  Corporation,  the 
Wools  of  New  Zealand,  the  National 
Lamb  Feeders  Association,  and  the 
Lamb  Committee  of  the  National 
Livestock  and  Meat  Board  each 
submitted  a  partial  proposal. 

The  Department  also  received  letters 
from  other  interested  parties.  The 
Department  did  not  consider  these 
letters  to  be  proposals  be<:ause  they 
prirtiarily  addressed  information  related 
to  provisions  of  the  Ad  itself 

"The  Department  published  ASI's 
proposal  as  Proposal  I.  the  New  Zealand 
Meat  Producers  Boards  proposal  as 
Proposal  II,  the  Australian  Meat  and 
Live-stock  Corporation  s  proposal  as 
Proposal  III,  the  Wools  of  New 
Zealand's  proposal  as  Proposal  IV,  and 
the  National  Lamb  Feeders 
Association's  proposal  as  Proposal  V 
The  Department  modified  these 
proposals  slightly  in  order  to  (1)  make 
them  consistent  with  the  Ad  and  oth^r 
similar  national  research  and  promotion 
programs  super\'ised  by  the  Department, 
(2)  simplify  the  language  and  format  of 
some  provisions,  and  (3)  add  certain 
sedions  necessary  for  the  proper 
administration  of  the  Order  by  the 
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Department.  The  Department  rejected 
the  proposal  submitted  by  the  Lamb 
Committee  of  the  National  Livestock 
nnd  Meat  Board  and  discussed  that 
proposal  in  the  propo.sed  rule.  Each 
proposal  was  published  in  the  June  2. 
1995,  issue  of  the  Federal  Register  (60 
FR  28747).  Interested  persons  were 
invited  to  submit  comments  on  the 
proposals  until  July  17,  1995.  On  June 
26,  1995,  a  public  meeting  was  held  at 
the  Department  to  afford  any  interested 
person  the  opportunity  to  comment  on 
the  proposed  Order. 

The  Department  received  137  written 
comments  concerning  the  proposed 
CJrder  from  individual  sheep  producers, 
sheep  feeders,  importers  of  sheep  and 
sheep  products.  State  sheep  producer 
organizations,  general  farm 
organizations,  universities,  and  other 
interested  parties.  Ninety-three 
comments  were  filed  on  time  and  forty- 
four  comments  were  filed  after  the 
comment  period  closed.  The  comments 
on  the  proposed  Order  were  discussed 
in  the  December  5.  1995,  issue  of  the 
Federal  Register  (60  FR  62298).  A 
nationwide  referendum  was  held  on 
February  6,  199B.  among  eligible 
producers,  feeders,  and  importers  to 
determine  whether  the  Order  would 
become  effective.  Requests  for  absentee 
ballots  were  available  from  January  16. 
1996,  through  January  26,  1996.  An 
Order  becomes  effective  only  if  the 
Secretary  determines  that  the  Order  has 
been  approved  by  not  less  than  a 
majority  of  the  producers,  feeders,  and 
importers  voting  in  the  referendum  or  at 
least  two-thirds  of  the  production 
represented  by  persons  voting  in  the 
referendum.  The  Order  was  approved  by 
a  majority  of  those  persons  voting  in  the 
referendum. 

The  Order  provisions  as  proposed  by 
the  Department  and  approved  in  the 
referendum  are  summarized  as  follows: 

Sections  1280.101-1280.1.16  of  the 
Order  define  certain  words  that  are  used 
in  the  Order. 

Sections  1280.201-1280.211  of  the 
Order  concern  the  establishment, 
membership,  nominations,  method  of 
obtaining  nominations,  certification  of 
organizations,  term  of  office, 
compensation,  removal,  and  powers  and 
duties  of  the  Board,  which  is  the 
governing  body  authorized  to 
administer  the  Order  subject  to  the 
oversight  of  the  Secretary. 

.Se<:tions  1280.212-1280.214  of  the 
Order  provide  for  budget  review  and 
approval,  maintenance  of  books  and 
records  by  the  Board,  and  the 
investment  of  funds. 

Section  1280.215  of  the  Order 
authorizes  the  u.se  of  asses.sments  which 
includes  expenditures  of  funds  for 


domestic  country  of  origin  specific 
promotion  and  reimbursement  for 
expenses  incurred  for  the  Department's 
oversight  responsibilities. 

Sections  1280.216-1280.222  of  the 
Order  establish  that  the  membership  of 
the  Executive  Committee  will  be 
composed  of  14  members,  including  7 
producer  members  elected  from  7 
regions  reflecting  sheep  production  and 
sheep  producers,  1  sheep  feeder,  3 
importers  of  sheep  or  sheep  products, 
and  3  elected  officers  of  the  Board.  In 
addition,  these  sections  authorize  the 
Executive  Committee  to  develop  plans 
and  projects  of  promotion,  research, 
consumer  information,  education, 
industry  information,  and  producer 
information  with  respect  to  sheep  and 
sheep  products  and  to  develop  and 
submit  to  the  Board  budgets  of 
anticipated  expenses  and  disbursements 
for  program  projects.  The  Secretary 
must  approve  such  plans,  projects,  or 
budgets  before  they  are  implemented. 

Section  1280.223  of  the  Order  holds 
the  Board  responsible  for  expenses  of 
the  Board  and  the  Executive  Committee, 
and  establish  requirements  for  contracts 
and  agreements  that  the  Board  enters 

into. 

Sections  1280.224-1280.228  establish 
assessment  rates  on  sheep  and  sheep 
products  as  provided  by  the  Act.  These 
sections  also  provide  that  the  domestic 
rate  and  the  import  rate  must  be  raised 
or  lowered  simultaneously  by  an 
equivalent  amount. 

Section  1280.229  authorizes  each 
Qualified  State  Sheep  Board  (QSSB)  to 
receive  20  percent  of  the  total 
assessments  collected  by  the  Board  on 
the  marketing  of  domestic  sheep  and 
domestic  sheep  products  in  any  one 
year  from  each  State.  However,  no  QSSB 
will  receive  less  than  $2,500  per  year. 

Section  1280.230  of  the  Order 
establishes  collection  procedures  for 
each  person  responsible  for  collecting 
the  assessment,  fixes  a  2  percent  late 
payment  charge  for  past  due 
asses.sments,  and  authorizes  the 
Secretary  to  receive  assessments  on 
behalf  of  the  Board,  if  the  Board  is  not 
in  place  or  is  otherwise  unable  to  collect 

assessments. 

Section  1280.231  of  the  Order 
prohibits  funds  received  under  this 
program  from  being  used  to  influence 
Government  action  or  policy,  with 
certain  specified  exceptions.  In 
addition,  funds  received  under  this 
program  that  are  used  to  conduct  plans 
or  projects  shall  not  (1)  make  false  or 
misleading  claims  on  behalf  of  sheep  or 
sheep  products  or  against  a  competing 
product  or  (2)  promote  or  advertise  any 
sheep  or  sheep  products  by  brand  or 
trade  name  without  the  approval  of  the 


Board  and  the  concurrence  of  the 
Secretary. 

Sections  1280.232-1280.235  of  the 
Order  contain  reporting  and 
recordkeeping  requirements  for  persons 
subject  to  the  Order,  and  provide  that  all 
information  obtained  by  the  Board  or 
the  Department  from  books  and  reports 
required  by  the  Order  would  be  kept 
confidential.  A  correction  is  made  to 
§  1280.235(d)  by  deleting  the  word 
"subpart"  and  inserting  in  its  place  the 
word  "section." 

Sections  1280.240-1280.246  of  the 
Order  contain  miscellaneous  provisions, 
including  provisions  concerning  the 
Secretary's  authority;  proceedings  after 
the  termination  of  the  Order;  the  effect 
of  termination  or  amendment  of  the 
Order;  personal  liability  of  Board 
members;  patents,  copyrights, 
inventions  and  publications; 
amendments  to  the  Order;  and 
separability  of  Order  provisions. 

On  February  6.  1996.  a  nationwide 
referendum  was  conducted  among 
eligible  sheep  producers,  sheep  feeders, 
and  importers  of  sheep  and  sheep 
products  to  determine  whether  the 
Order  should  become  effective.  Requests 
for  absentee  ballots  were  available  from 
January  16.  1996.  through  January  26, 
1996.  The  representative  period  for 
establishing  voter  eligibility  was  from 
January  1,  1994,  through  December  31, 
1994. 

It  is  determined  that  a  majority  of 
those  persons  who  voted  in  the 
referendum  approved  the 
implementation  of  the  Order.  To 
become  effective,  the  Order  had  to  be 
approved  either  by  a  simple  majority 
vote  or  by  those  persons  voting  in  the 
referendum  who  accounted  for  at  least 
two-thirds  of  the  production  voted. 
Afier  consideration  of  all  relevant 
material  presented,  including  the  initial 
proposals,  comments  received,  the 
referendum  resuUs.  and  other  available 
information,  it  is  found  that  the  Order 
and  all  of  the  terms  and  conditions 
thereof,  should  be  made  final. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register. 
Each  section  of  this  final  rule  except, 
§  1280.224  through  §  1280.228  which 
establish  assessment  rates  on  both 
domestic  and  imported  sheep  and  sheep 
products  as  provided  by  the  Act.  will 
become  effective  upon  publication  of 
this  final  rule.  Sections  1280.224- 
1280.228  of  the  Order  will  become 
effective  July  1. 1996.  after  regulations 
implementing  the  collection  and 
remittance  procedures  are  issued  and 
published  in  the  Federal  Register. 


Accordingly,  no  useful  purpose  would 
be  served  in  delaying  the  effective  date 
of  the  other  provisions  of  the  Order.  The 
Act  requires  implementation  of  the 
Order  if  the  Order  is  approved  by  the 
sheep  and  wool  industry  and  the  sheep 
and  wool  industry  approved  the  Order 
in  Ihe  February  6,  1996,  referendum, 
further,  the  Board  must  be  appointed  to 
•idminister  the  program  as  soon  as 
possible.  Therefore,  this  final  rule  is 
''.;rt-ve  on  the  d.n'  following  date  of 
,   .!•(,.  I'M',  in  !.he  Federal  Register 
tix.-.epl  for  the  p.^ovisiuns  in  §  1280.224- 
S  1Z»'.).22H. 

List  of  Subjects  in  7  CFR  Part  1280 

.\dijiinistr.itivij  practice  and 
procedure,  Advertising,  Agricuiturai 
rese.irch.  Marketing  agret;menls,  .Sheep 
and  sheep  products,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1280  of  the  Code 
of  F'ederal  Regulations  is  amended  as 
follows; 

PART  1280— SHEEP  PROMOTION, 
RESEARCH,  AND  INFORMATION 

1.  The  authority  citation  for  Part  1280 
continues  to  read  as  follows: 

Authority:  7  II.S.C.  7101-7111. 

2.  In  Part  1280,  Subpart  A  is  added  to 
read  as  follows: 

Subpart  A— Sheep  and  Wool  Promotion, 
Research,  Education,  and  Information  Order 


Definitions 

Sec 

1280.101 

1280.102 

1280.103 

1280.104 

1280.105 

1280.106 

1280.107 

1280.108 

1280.109 

1280.110 

1280.111 

1280.112 

1280.113 

1280.114 

1280.115 

1280.116 

1280.117 

1280.118 

1280.119 

1280.120 

1280.121 

1280.122 

1280.123 

1280.124 

1280.125 

1280.126 

1280.127 

1280  128 

1280.129 

1280.130 

1280.131 

1280.132 


Act. 

Board. 

Carbonized  wool. 

Certified  organization. 

Collecting  person. 

Consumer  information. 

Customs  Service.        , 

Degreased  wool. 

Department. 

Education. 

Executive  committee. 

Exporter. 

Feeder. 

Greasy  wool. 

Handler. 

Importer. 

Industry  information. 

National  feeder  organization. 

Part  and  subpart. 

Person. 

Processor. 

Producer. 

I^roducer  information. 

Promotion. 

Pulled  wool. 

Qualified  State  Sheep  Board. 

Raw  wool. 

Research. 

Secretary. 

Sheep. 

Sheep  products. 

State. 


1280.13;i  Unit. 

1280.134  I 'nited  States. 

1280.135  Wool. 

1280  136  Wool  products. 

National  Sheep  Promotion.  Research,  and 
Information  Board 

1280.201  Establishment  and  membership  of 
the  Board. 

1280.202  NominaUons. 

1280.203  Nominee's  agreement  to  serve. 

1280.204  Appointment 

1280.205  Method  of  obtaining  nominations 

1280.206  Vacancies. 

1280.207  Ortification  of  organizations. 

1280.208  Term  of  office. 

1280.209  Compensation. 

1280.210  Removal. 

1280.211  Powers  ami  duties  of  the  Board. 
1280212     BiidgPts. 

1280  213     Bwjks  and  records  of  the  Board. 
1280  1114     Investment  uf  funds. 
1280  215     Use  of  a.ssessments. 

Executive  Committee 

1280.216     Establishment. 


1280.217 

Memt)ership 

1280  218 

Powers  and  duties. 

1280.219 

Term  of  office. 

1280.220 

Chairperson. 

1280.221 

Quorum. 

1280.222 

Vacancies. 

Expenses 

1280.223 

Expenses. 

.Assessments 

1280.224 

.Sheep  purchases. 

1280.225 

Wool  purchases. 

1280.226 

Direct  processing. 

1280.227 

Export. 

1280.228 

Imports. 

1280.229 

Qualified  State  Sheep  Board 

1280.230 

Collection. 

1280.231 

Prohibition  on  use  of  funds. 

Reports.  Books,  and  Records 

1280.232  Reports. 

1280  233  Books  and  records. 

1280.234  Use  of  information. 

1280.235  Cxinfidentiality. 

Miscellaneous 

1280.240  Right  of  the  Secretary. 

1280.241  Proceedings  after  termination. 

1280.242  Effect  of  termination  or 
amendment. 

1280.243  Personal  liability. 

1280.244  Patents,  copyrights,  invention, 
and  publication. 

1280.245  Amendments. 

1280.246  Separability. 

Subpart  A — Sheep  and  Wool 
Promotion,  Research,  Education,  and 
Infomiation  Order 

Definitions 

§1280.101    Act 

The  terpi  Act  means  the  Sheep 
Promotion,  Research,  and  Infomiation 
Act  of  1994,  7  U.S.C.  7101-7111:  Public 
l^w  No.  103-107;  108  Statute  4210. 
enacted  October  22.  1994,  and  any 
amendments  thereto. 


§1280.102    Board. 

The  term  Board  means  the  National 
Sheep  Promotion,  Research,  and 
Information  Board  established  pursuant 
to  §1280.201. 

§1280.103    Caft>onized  wool. 

The  term  carbonized  wool  means 
wool  that  has  been  immersed  in  a  bath, 
usually  of  mineral  acids  or  acid  salts, 
that  destroys  vegetable  matter  in  the 
wool,  but  does  not  affect  the  woolfibers. 

§1280.104    Certified  organization. 

The  term  certified  organization  means 
any  organization  that  has  been  certified 
by  the  Secretan,  pursuant  to  this  part  as 
being  eligible  to  submit  nominations  for 
membership  on  the  Board. 

§  1 280. 1 05    CoUectir>g  person. 

The  term  collecting  person  means  any 
person  who  is  responsible  for  collecting 
an  assessment  pursuant  Xo  the  .\ct.  this 
subpart  and  regulations  prescribed  b\ 
the  Board  and  approved  bv  the 
Secretary,  including  processors  and  any 
other  persons  who  are  required  to  rem  . 
assessments  to  the  Board  pursuan'  to 
this  part,  except  that  a  colle<;ting  persoi; 
who  IS  a  market  agency:  i.e.. 
commission  merchant.  aui;tion  markei, 
or  livestock  market  in  the  busine.ss  ol 
receiving  such  sheep  or  sheep  product* 
for  sale  on  commission  for  or  on  behalf 
of  a  producer  or  feeder  shall  pass  the 
collected  assessments  on  to  the 
subsequent  purchaser  pursuant  to  the 
Act.  this  subpart  and  the  regulations 
prescribed  by  the  Board  and  approved 
by  the  Secretary 

§1280.106    Consumer  information. 

The  term  consumer  information 
means  nutritional  data  and  other 
information  that  would  assist 
consumers  and  other  persons  in  making 
evaluations  and  decisions  regarding  the 
purchase,  preparation,  or  use  of  sheep 
products. 

§  1 280. 1 07    Customs  Service. 

The  tcm  Customs  Service  means  the 
U.S.  Customs  Service  of  the  Department 
of  the  Treasury. 

§1280.108    Degreased  wool. 

The  term  degreased  wool  means  woo! 
from  which  the  bulk  of  impurities  has 
been  removed  by  processing. 

§1280.109    Department 

The  term  Department  means  the  U.S. 
Department  of  Agriculture. 

§1280.110    Education. 

The  term  education  means  activities 
providing  information  relating  to  the 
sheep  industry  or  sheep  products  to 
producers,  feeders,  importers, 
consumers,  and  other  persons. 
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§  1 280. 1 1 1    Executive  Committee. 

The  term  Executive  Committee  means 
the  Executive  Committee  of  the  Board 
established  under  §  1280.216. 

§1280.112    Exporter. 

The  term  exporter  mean.s  any  person 
who  exports  domestic  Hve  sheep  or 
greasy  wool  from  the  United  States. 

§1280.113    Feeder. 

The  term  feeder  means  any  person 
who  feeds  lambs  until  the  lambs  reach 
slaughter  weight. 

§1280.114    Greasy  wool. 

The  term  ^reo.sy  wool  means  wool  that 
has  not  been  washed  or  otherwi.se 
cleaned. 

§1280.115    Handler. 

The  term  handler  means  any  person 
who  purchases  and  markets  greasy 
wool. 

§1280.116    Importer. 

The  term  importer  means  any  person 
who  imports  sheep  or  sheep  products 
into  the  United  States. 

§  1 280. 117    Industry  Information. 

The  term  industry  information  means 
information  and  programs  that  would 
lead  to  increased  efficiency  in 
processing  and  the  development  of  new 
markets,  marketing  strategies,  increased 
marketing  efficiency,  and  activities  to 
enhance  the  image  of  sheep  or  sheep 
products  on  a  national  or  international 
basis. 

§  1 280. 1 1 8    National  feeder  organization. 

The  term  national  feeder  organization 
means  any  organization  of  feeders  that 
has  been  certified  by  the  Secretary 
pursuant  to  the  Act  and  this  part  as 
being  eligible  to  suonnt  nominations  for 
membership  on  the  Board. 

§  1 280. 1 1 9    Pan  and  subpart 

Part  means  the  Sheep  and  Wool 
Promotion.  Research,  Education,  and 
Information  Order  and  all  rules  and 
regulations  issued  pursuant  to  the  Act 
and  the  Order,  and  the  Order  itself  shall 
be  a  "subpart"  of  such  part. 

§1280.120    Person. 

The  term  person  means  any 
mdividual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity, 

§  1 280. 121    Processor. 

The  term  processor  means  any  person 
who  slaughters  sheep  or  proces.ses 
greasy  wool  into  degreased  wool. 


§  1 280. 1 22    Producer. 

The  term  producer  means  any  person, 
other  than  a  feeder,  who  owns  or 
acquires  ownership  of  sheep. 

§  1 280. 1 23    Producer  Information. 

The  term,  producer  information  means 
activities  designed  to  provide 
producers,  feeders,  and  importers  with 
information  relating  to  production  or 
marketing  efficiencies  or  developments, 
program  activities,  or  other  information 
that  would  facilitate  an  increase  in  the 
consumption  of  sheep  or  sheep 
products. 

§  1 280. 1 24    Promotion. 

The  term  promotion  means  any  action 
(including  paid  advertising)  to  advance 
the  image  and  desirability  of  sheep  or 
sheep  products,  to  improve  the 
competitive  position,  and  stimulate 
sales,  of  sheep  products  in  the  domestic 
and  international  marketplace. 

§  1 280. 1 25    Pulled  wool. 

The  term  pulled  wool  means  wool 
that  is  pulled  from  the  skin  of 
slaughtered  sheep. 

§  1 280. 1 26    Qualified  State  Sheep  Board. 

The  term  Qualified  State  Sheep  Board 
means  a  sheep  and  wool  promotion 
entity  that: 

(a)  Is  authorized  by  State  statute  or 
organized  and  operating  within  a  Slate; 

(b)  Receives  voluntary  contributions 
or  dues  and  conducts  promotion, 
research,  or  consumer  information 
programs  with  respect  to  sheep  or  wool, 
or  both;  and 

(c)  Is  recognized  by  the  Board  as  the 
sheep  and  wool  promotion  entity  within 
the  State;  except  that  not  more  than  one 
QSSB  shall  exist  in  any  State  at  any  one 
time. 

§1280.127    Raw  wool. 

The  term  raw  wool  means  greasy 
wool,  pulled  wool,  degreased  wool,  or 
carbonized  wool. 

§1280.128    Researcti. 

The  term  research  means 
development  projecrts  and  studies 
relating  to  the  production  (including  the 
feeding  of  sheep),  processing, 
distribution,  or  use  of  sheep  or  sheep 
products,  to  encourage,  expand, 
improve,  or  make  more  efficient  the 
marketing  of  sheep  or  sheep  products. 

§1280.129    Secretary. 

The  term  Secretary  means  the 
Secretary  of  Agriculture  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  authority 
hns  been  delegated,  or  to  whom 
authority  may  be  delegated,  to  act  in  the 
Secretary's  stead. 


§1280.130    Sheep. 

The  term  sheep  means  ovine  animals 
of  any  age,  including  lambs. 

§1280.131    Sheep  products. 

The  term  sheep  products  means 
products  produced  in  whole  or  in  part 
from  sheep,  including  wool  and 
products  containing  wool  fiber. 

§1280.132    State. 

The  term  State  means  each  of  the  .SO 
States. 

§1280.133    Unit. 

The  term  unit  means  each  State,  group 
of  States,  or  class  designation  that  is 
represented  on  the  Board. 

§  1 280. 1 34    United  States. 

The  term  United  States  means  the  50 
States  and  the  District  of  Columbia. 

§1280.136    Wool. 

The  term  wool  means  the  fiber  from 
the  fleece  of  a  sheep. 

§1280.136    Wool  products. 

The  term  wool  products  means 
products  produced,  in  whole  or  in  part, 
from  wool  and  products  containing 
wool  fiber. 

National  Sheep  Promotion,  Research, 
and  Information  Board 

§  1280.201     Estal>lishment  and  membership 
of  the  Board. 

There  is  hereby  established  a  National 
Sheep  Promotion,  Research,  and 
Information  Board  (Board)  of  120 
members.  Members  of  the  Board  shall  be 
appointed  by  the  Secretary  from 
nominations  submitted  in  accordance 
with  this  subpart.  The  seats  shall  be 
apportioned  as  follows: 

(a)  Producers:  For  purposes  of 
nominating  producers  to  the  Board, 
each  State  shall  be  represented  by  the 
following  number  of  members: 


Unit 


Mabama  .... 

Alaska  

Arizona 

Artonsas  ... 
California  ... 
Cotorado  ... 
Connecticut 
Delaware  ... 

Florida  

Georgia  

Hawaii  

Idaho 

Illinois  

Indiana  

Iowa 

Kansas  

Kentudty  .. 
Louisiana  ... 


Board 
mem- 
t>ers 


1 
1 
1 
1 
5 
4 
1 
1 
1 
1 
1 
2 
1 
1 
2 
1 
1 
1 


Unit 

Board 
mem- 
.bers 

Maine  

Maryland  

Massachusetts  

Michigan 

Minnesota    

2 

MississiDOi 

Missouri 

Montana 

5 

Nebraska          

Nevada  

New  Hamoshire  

New  Jersey 

New  Mexico    

2 

New  York    

North  Carolina 

North  Dakota 

2 

Ohio  

OldatKxna 

Oregon     .» 

2 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

4 

Tennessee  

Texas  

10 

Utah  

3 

Vermont  

Virginia   

Washington  

West  Virginia 

Wisconsin 

Wvomino  

5 

(b)  Feeders.  The  feeder  sheep  industry 
shall  be  represented  by  10  members. 

(c)  Importers.  Importers  shall  be 
represented  by  25  members. 

(d)  Alternates.  A  unit  represented  by 
only  one  producer  member  may  have  an 
alternate  member  appointed  to  ensure 
representation  at  meetings  of  the  Board. 

§1280.202    Nominations. 

(a)  Producers.  The  Secretary  shall 
appoint  producers  and  alternates  to 
represent  units  as  specified  under 

§  1280.201(a)  of  this  subpart  from 
nominations  submitted  by  organizations 
certified  under  §  1280.207.  A  certified 
organization  may  submit  only 
nominations  for  producer 
representatives  and  alternates  if 
appropriate  from  the  membership  of  the 
organization  for  the  unit  in  which  the 
organization  operates.  To  be  represented 
on  the  Board,  each  certified  organization 
shall  submit  to  the  Secretary  at  least  1.5 
nominations  for  each  seat  on  the  Board 
for  which  the  unit  is  entitled  to 
representation.  If  a  unit  is  entitled  to 
only  one  seat  on  the  Board,  the  unit 
shall  submit  at  least  two  nominations 
for  the  appointment. 

(b)  Feeders.  The  Secretary  shall 
appoint  representatives  of  the  feeder 
sheep  industry  to  seats  established 
under  §  1280.201(b)  from  nominations 
submitted  by  qualified  national 


organizations  that  represent  the  feeder 
sheep  industry.  To  be  represented  on 
the  Board,  the  industry  shall  provide  at 
least  1.5  nominations  for  each 
appointment  to  the  Board  to  which  the 
feeder  sheep  industry  is  entitled. 

(c)  Importers.  The  Secretary  shall 
appoint  importers  to  seats  established 
under  §  1280.201(c)  from  nominations 
submitted  by  qualified  organizations 
that  represent  importers.  The  Secretary 
shall  receive  at  least  1.5  nominations  for 
each  appointment  to  the  Board  to  which 
importers  are  entitled. 

(d)  As  soon  as  practicable,  the 
Secretary  shall  obtain  nominations  from 
certified  organizations.  If  no 
organization  is  certified  in  a  unit  the 
Secretary  may  use  other  means  to  obtain 
nominations.  A  certified  organization 
shall  only  submit  nominations  for 
positions  on  the  Board  representing 
units  in  which  such  certified 
organization  can  establish  that  it  is 
certified  as  eligible  to  submit 
nominations  for  representation  of  that 
unit  of  individual  producers,  feeders,  or 
importers  residing  in  that  unit. 

(e)  After  the  establishment  of  the 
initial  Board,  the  Department  shall 
announce  when  a  vacancy  does  or  will 
exist.  Nominations  shall  be  initiated  not 
less  than  6  months  before  the  expiration 
of  the  terms  of  the  members  whose 
terms  are  expiring,  in  the  manner 
described  in  §  128G.205(b).  In  the  case  of 
vacancies  due  to  reasons  other  than  the 
expiration  of  term  of  office,  successor 
Board  members  shall  be  appointed 
pursuant  to  §  1280.206. 

(f)  Where  there  is  more  than  one 
eligible  organization  representing 
producers,  feeders,  or  importers  in  a 
State  or  unit,  they  may  caucus  and 
jointly  nominate  a  minimum  of  1.5 
qualified  persons  for  each  position 
representing  that  State  or  unit  on  the 
Board  for  which  a  member  is  to  be 
appointed.  If  joint  agreement  is  not 
reached  with  respect  to  any  such 
nominations,  or  if  no  caucus  is  held, 
each  certified  organization  may  submit 
nominations  for  each  appointment  to  be 
made  to  represent  that  State  or  unit. 

(g)  Nominations  should  be  submitted 
in  order  of  preference  and,  for  the  initial 
Board,  in  order  of  preference  for 
staggered  terms.  If  the  Secretary  rejects 
any  nominations  submitted  and  there 
are  insufficient  nominations  submitted 
from  which  appointments  can  be  made, 
the  Secretary  may  request  additional 
nominations  under  paragraphs  (a),  (b), 
or  (c)  of  this  section. 

§  1 280.203    Nominee's  agreement  to  serve. 

Any  producer,  feeder,  or  importer 
nominated  to  serve  on  the  Boaird,  or  as 
an  alternate,  shall  file  with  the  Secretary 


at  the  time  of  the  nomination  a  written 
agreement  to: 

(a)  Serve  on  the  Board  if  appointed; 

(b)  Disclose  any  relationship  with  any 
organization  that  operates  a  qualified 
State  or  regional  program  or  has  a 
contractual  relationship  with  the  Board; 
and 

(c)  Withdraw  from  participation  in 
deliberations,  decision  making,  or 
voting  on  matters  that  concern  the 
relationship  disclosed  under  paragraph 
(b)  of  this  section. 

§1280.204    Appointment 

From  the  nominations  made  pursuant 
to  §  1280.202  above,  the  Secretary  shall 
appoint  the  members  of  the  Board  on 
the  basis  of  representation  provided  in 
§  1280.201  above. 

§1280.206    Method  of  obtaining 
nominations. 

(a)  Initially  Established  Board. 

(1)  Producer  and  Alternate 
Nominations.  The  Secretary  shall 
solicit,  from  organizations  certified 
under  §  1280.207,  nominations  for  each 
producer's  or  alternate  member's  seat  on 
the  initially-established  Board  to  which 
a  unit  is  entitled.  If  no  such  organization 
exist,  the  Secretary  shall  solicit 
nominations  for  appointments  in  such 
manner  as  the  Secretary  determines 
appropriate. 

(2)  Feeder  and  Importer  Nominations. 
The  Secretary  shall  solicit,  from 
certified  organizations  that  represent 
feeders  and  importers,  nominations  for 
each  seat  to  which  feeders  or  importers 
are  entitled.  If  no  such  organization 
exists,  the  Secretary  shall  solicit 
nominations  for  appointments  in  such 
manner  as  the  Secretary  determines 
appropriate.  In  determining  whether  an 
organization  is  eligible  to  submit 
nominations  under  this  subparagraph, 
the  Secretary  shall  determine  whether: 

(A)  The  organization's  active 
membership  includes  a  significant 
number  of  feeders  or  importers  in 
relation  to  the  total  membership  of  the 
organization; 

(B)  There  is  evidence  of  stability  and 
permanency  of  the  organization;  and 

(C)  The  organization  has  a  primary 
and  overriding  interest  in  representing 
the  feeder  or  importer  segment  of  the 
sheep  industry. 

(b)  Subsequent  Appointment. 

(1)  Producer  Nominations.  The 
solicitation  of  nominations  for 
subsequent  appointment  to  the  Board 
from  eligible  organizations  certified 
under  §  1280.207  shall  be  initiated  by 
the  Secretary,  with  the  Board  securing 
the  nominations  for  the  Secretary. 

(2)  Feeder  and  Importer  Nominations. 
The  solicitation  of  feeder  and  importer 
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nominations  for  subsequent 
appointment  to  the  Board  shall  be  made 
by  the  Se<:retary  from  organizations 
certified  in  accordance  with  paragraph 
(a)(2)  of  this  se<:tion. 

}  1280.206    Vacancies. 

To  fdl  any  vacancy  o<:casioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Board,  the  Secretary  shall  appoint  a 
successor  from  the  most  recent  list  of 
nominations  for  the  position  or  from 
nominations  submitted  by  the  Board. 

f  1 280.207    Carttfication  of  organintions. 

(a)  In  general.  The  eligibility  of  any 
State  organization  to  represent 
producers  and  to  participate  in  the 
making  of  nominations  under  this 
subpart  shall  be  certified  by  the 
Secretary.  The  Se<:retary  shall  certify 
any  State  organization  that  the  Se<:retary 
determines  meets  the  eligibility  criteria 
established  under  paragraph  (b)  of  this 
section.  An  eligibility  determination  by 
the  Secretary  shall  be  final. 

(b)  Basis  for  Certification. 
Certification  shall  be  based  upon,  in 
addition  to  other  available  information, 
a  factual  report  submitted  by  the 
organization  that  shall  contain 
information  considered  relevant  and 
specified  by  the  Secretary,  including: 

(1)  The  geographic  territory  covered 
by  the  active  membership  of  the 
organization; 

(2)  The  nature  and  size  of  the  active 
mem.bership  of  the  organization, 
including  the  proportion  of  the  total 
number  of  active  producers  represented 
by  the  organization; 

(3)  Evidence  of  stability  and 
permanency  of  the  organization; 

(4)  Sources  from  which  the  operating 
funds  of  the  organization  are  derived; 

(5)  The  functions  of  the  organization; 
and 

(6)  The  ability  and  willingness  of  the 
organization  to  further  the  aims  and 
objectives  ol  the  Act. 

(c)  Primnrv  Considerations.  A  primary 
consideration  in  determining  the 
eligibility  of  an  organization  under  this 
paragraph  shall  be  whether: 

(1)  The  membership  of  the 
organization  consists  primarily  of 
producers  who  own  a  substantial 
quantity  of  sheep;  and 

(2)  An  interest  of  the  organization  is 
in  the  production  of  sheep. 

$1280.208    Term  Of  Off  Ice. 

Each  appointment  to  the  Board  shall 
be  for  a  term  of  3  years,  except  that 
appointments  to  the  initially  established 
Board  shall  be  proportionately  for  l- 
year,  2-year,  and  3-year  terms.  No 
person  may  serve  more  than  two 


con.secutive  3-year  terms,  except  that 
elected  officers  shall  not  be  subject  to 
the  term  limitation  while  they  hold 
office. 

§  1 280. 209    Compansation. 

Board  members  shall  serve  without 
compensation,  but  shall  be  reimbursed 
for  their  reasonable  expenses  incurred 
in  performing  their  duties  as  Board 
members. 

§1280.210    Ramoval. 

If  the  Secretary  determines  that  any 
person  appointed  under  this  part  fails  to 
perform  his  or  her  duties  properly  or 
engages  in  acts  of  dishonesty  or  willful 
misconduct,  the  Secretary  shall  remove 
the  person  from  office.  The  Secretary 
may  remove  a  person  appointed  or 
certified  under  this  part,  or  any 
employee  of  the  Board,  if  the  Secretary 
determines  that  the  person's  continued 
service  would  be  detrimental  to  the 
purposes  of  the  Act. 

§1280.211    Powar*  and  dutiaa  Of  the 
Board. 

The  Board  shall  have  the  following 
powers  and  duties: 

(a)  To  elect  officers  of  the  Board, 
including  a  chairperson,  vice 
chairperson,  and  secretary/treasurer; 

(b)  To  administer  this  subpart  in 
accordance  with  its  terms  and 
provisions: 

(c)  To  recommend  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(d)  To  hold  at  least  one  annual 
meeting  and  any  additional  meetings  it 
deems  appropriate; 

(e)  To  elect  members  of  the  Board  to 
serve  on  the  Executive  Committee; 

(f)  To  approve  or  reject  budgets 
submitted  by  the  Executive  Committee; 

(g)  To  submit  budgets  to  the  Secretary 
for  approval; 

(h)  To  contract  with  entities,  if 
necessary,  to  implement  plans  or 
projects  in  accordance  with  the  Act; 

(i)  To  conduct  programs  of  promotion, 
research,  consumer  information, 
education,  industry  information,  and 
producer  information; 

(j)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  subpart: 

(k)  To  recommend  to  the  Secretary 
amendments  to  this  subpart; 

(1)  To  provide  the  Secretary  with  prior 
notice  of  meetings  of  the  Board  to 
permit  the  Secretary  or  a  designated 
representative  to  attend  such  meetings; 

(m)  To  provide  not  less  than  annually 
a  report  to  producers,  feeders,  and 
importers,  accounting  for  the  funds 
expended  by  the  Board,  and  describing 
programs  implemented  under  the  Act; 


and  to  make  such  report  available  to  the 
public  upon  request; 

(n)  To  establish  seven  regions  that,  to 
the  extent  practicable,  contain 
geographically  contiguous  States  and 
approximately  equal  numbers  of  sheep 
producers  and  sheep  production; 

(o)  To  employ  or  retain  necessary 
staff;  and 

(p)  To  invest  funds  in  accordance 
with  §1280.214. 

§1280.212    Budgets. 

(a)  In  general.  The  Board  shall  review 
the  budget  submitted  by  the  Executive 
Committee,  on  a  fiscal  year  basis,  of 
anticipated  expenses  and  disbursements 
by  the  Board,  including  probable  costs 
of  administration  and  promotion, 
research,  consumer  information, 
education,  industry  information,  and 
producer  information  projects.  The 
Board  shall  submit  the  budget  to  the 
Secretary  for  the  Secretary's  approval. 

(b)  Limitation.  No  expenditure  of 
funds  may  be  made  by  the  Board  unless 
such  expenditure  is  authorized  under  a 
budget  or  budget  amendment  approved 
by  the  Secretary. 

§1280.213    Books  and  records  of  the 
Board. 

The  Board  shall: 

(a)  Maintain  such  books  and  records, 
which  shall  be  made  available  to  the 
Secretary  for  inspection  and  audit,  as 
the  Secretary  may  prescribe; 

(b)  Prepare  and  submit  to  the 
Secretary,  from  time-to-time,  such 
reports  as  the  Secretary  may  prescribe; 
and 

(c)  Account  for  the  receipt  and 
disbursement  of  all  funds  entrusted  to 
it.  The  Board  shall  cause  its  books  and 
records  to  be  audited  by  an  independent 
auditor  at  the  end  of  each  fiscal  year, 
and  a  report  of  such  audit  to  be 
submitted  to  the  Secretary. 

§  1 280.21 4    Investment  of  funds. 

The  Board  may  invest,  pending 
disbursement,  funds  it  receives  under 
this  subpart,  only  in  obligations  of  the 
United  States  or  any  agency  thereof,  in 
general  obligations  of  any  State  or  any 
political  subdivision  thereof,  in  any 
interest-bearing  account  or  certificate  of 
deposit  of  a  bank  that  is  a  member  of  the 
Federal  Reserve  System,  or  in 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States.  Any  income  from  any  such 
investment  may  be  used  for  any  purpose 
for  which  the  invested  funds  may  be 
used. 

§  1280.215    Use  of  assessments. 

(a)  Assessments  received  by  the  Board 
shall  be  used  by  the  Board: 


(1)  To  fund  promotion,  research, 
education,  and  information  plans  and 
projects  authorized  under  this  subpart, 
including  promotion  plans  and  projects 
which  make  specific  reference  to 
domestic  sheep  and  sheep  products 
originating  or  being  produced  and/or 
marketed  in  the  U.S.,  except  that  the 
combined  expenditures  for  such 
promotion  plans  and  projects  involving 
domestic  country  of  origin  shall  be 
limited  to  no  more  than  the  combined 
domestic  assessments  collected  on 
sheep  and  sheep  products  and  the 
percentage  of  domestic  assessments 
spent  on  the  promotion  of  domestic 
sheep  and  sheep  products  shall  not 
exceed  the  percentage  of  import 
assessments  spent  on  the  generic 
promotion  of  sheep  and  sheep  products; 
and 

(2)  For  the  payment  of  expenses 
incurred  in  administering  this  subpart, 
including  a  reasonable  reserve. 

(b)  The  Board  shall  reimburse  the 
Secretary,  from  assessments  collected, 
for  costs  incurred  in  implementing  and 
administering  the  Order  as  provided  for 
under  the  Act. 

Executive  Committee 

§1280.216    Establishment 

The  Board  shall  establish  an 
Executive  Committee  of  the  Board  to 
assist  the  Board  in  the  administration  of 
the  terms  and  provisions  of  this  subpart, 
under  the  direction  of  the  Board,  and 
consistent  with  the  policies  determined 
by  the  Board. 

§1280.217    MemtMrahlp. 

The  Executive  Committee  shall  be 
comprised  of  14  members: 

(a)  Eleven  members  of  the  Executive 
Committee  shall  be  elected  by  the  Board 
annually.  Of  these  members: 

(1)  One  member  shall  represent  each 
of  the  seven  regions  established  under 
§  12B0.211(n)  for  a  total  of  seven 
members  representing  producers; 

(2)  One  member  shall  represent 
feeders;  and 

(3)  Three  members  shall  represent 
importers. 

(b)  The  remaining  three  members  of 
the  Executive  Committee  shall  be  the 
elected  ofBcers  of  the  Board. 

§1280.218    Powers  and  duties. 

(a)  Plans  and  Projects.  The  Executive 
Committee  shall  develop  plans  or 
projects  of  promotion  and  advertising, 
research,  consumer  information, 
education,  industry  information,  and 
producer  information,  which  plans  or 
projects  shall  be  paid  for  with 
assessments  collected  by  the  Board.  The 
plans  or  projects  shall  not  become 


effective  until  approved  by  the 
Secretary. 

(b)  Budgets.  The  Executive  Committee 
shall  be  responsible  for  developing  and 
submitting  to  the  Board,  for  Board 
approval,  budgefs  on  a  fiscal  year  basis 
of  the  Board's  anticipated  expenses  and 
disbursements,  including  the  estimated 
costs  of  advertising  and  promotion, 
research,  consumer  information, 
education,  industry  information,  and 
producer  information  projects.  The 
Board  shall  approve  or  disapprove  such 
budgets  and,  if  approved,  shall  submit 
them  to  the  Secretary  for  the  Secretary's 
approval. 

§1280.219    Term  of  office. 

Terms  of  appointment  to  the 
Executive  Committee  shall  be  for  1  year. 

§1280.220    Chairpersoa 

The  Chairperson  of  the  Board  shall 
serve  as  chairperson  of  the  Executive 
Committee. 

§1280.221     Quorum. 

A  quorum  of  the  Executive  Committee 
shall  consist  of  eight  members. 

§1280.222    Vacancies. 

To  fill  any  vacancy  caused  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Executive  Committee,  the  Board  shall 
elect  a  successor  for  the  position 
pursuant  to  §  1280.217. 

Expenses 

§1280.223    Expenses. 

(a)  The  Board  shall  be  responsible  for 
all  expenses  of  the  Board  and  the 
Executive  Committee. 

(b)  Contracts  and  Agreements.  Any 
contract  or  agreement  entered  into  by 
the  Board  shall  provide  that: 

(1)  The  contracting  party  shall 
develop  and  submit  to  the  Board  a  plan 
or  project  of  promotion,  research, 
education,  consumer  information, 
industry  information,  and  producer 
information,  together  with  a  budget  or 
budgets  that  shall  show  estimated  costs 
to  be  incurred  for  such  plan  or  project; 
and 

(2)  No  plan,  project,  contract,  or 
agreement  shall  become  effective  until  it 
has  been  approved  by  the  Secretary. 

(c)  The  contracting  party  shall: 

(1)  keep  accurate  records  of  all  of  its 
transactions; 

(2)  account  for  funds  received  and 
expended,  including  staff  time,  salaries, 
and  expenses  expended  on  behalf  of 
Board  activities; 

(3)  make  periodic  reports  to  the  Board 
of  activities  conducted;  and 

(4)  make  such  other  reports  as  the 
Board  or  the  Secretary  may  require. 


Assessments 

§  1 280.224    Sheep  purcltases. 

(a)  In  general.  Each  person  making 
payment  to  a  producer  or  feeder  for 
sheep  purchased  from  the  producer  or 
feeder  shall  be  a  collecting  person  and 
shall  collect  an  assessment  from  the 
producer  or  feeder  on  each  sheep  sold 
by  the  producer  or  feeder.  Each  such 
producer  or  feeder  shall  pay  such 
as.sessment  to  the  collecting  person  at 
the  rate  set  forth  in  paragraph  (d)  of  this 
section. 

(b)  Remittances.  Each  processor 
making  payment  lo  a  producer,  feeder, 
or  collecting  person  for  sheep  purchased 
from  the  producer,  feeder,  or  collecting 
person  shall  be  a  collecting  person  and 
shall  collect  an  assessment  from  the 
producer,  feeder,  or  other  collecting 
person  on  each  sheep  sold  by  the 
producer,  feeder,  or  collecting  person, 
and  each  such  producer,  feeder,  or 
collecting  person  shall  pay  such 
assessment  to  the  processor  at  the  rate 
set  forth  in  paragraph  (d)  in  this  section, 
and  such  processor  shall  remit  the 
assessment  to  the  Board. 

(c)  Processing.  Any  person  who 
purchases  sheep  for  processing  shall 
collect  the  assessment  from  the  seller 
and  remit  the  assessment  to  the  Board. 

(d)  Rate.  Except  as  otherwise 
provided,  the  rate  of  assessment  shall  be 
1  cent  per  pound  of  live  sheep  sold.  The 
rate  of  assessment  may  be  raised  or 
lowered  no  more  than  0.15  of  a  cent  in 
any  1  year  as  recommended  by  the 
Executive  Committee  and  approved  by 
the  Board  and  the  Secretary.  However, 
if  the  Board  makes  a  recommendation  to 
the  Secretary  to  raise  or  lower  the 
assessment  rates,  the  domestic  rate  and 
the  import  rate  must  be  raised  or 
lowered  simultaneously  by  an 
equivalent  amount.  The  rate  of 
assessment  shall  not  exceed  ZVz  cents 
per  pound. 

§1280.225    Wool  purchases. 

(a)  In  general.  Each  person  making 
payment  to  a  producer,  feeder,  or 
handler  of  wool  for  wool  purchased 
from  the  producer,  feeder,  or  handler 
shall  be  a  collecting  person  and  shall 
collect  an  assessment  from  the 
prtKiucer,  feeder,  or  handler  on  each 
pound  of  greasy  wool  sold.  The 
producer,  feeder,  or  handler  shall  pay 
such  assessment  to  the  collecting  person 
at  the  rate  set  forth  in  (d)  of  this  section. 

(b)  Remittances.  Each  processor 
making  payment  to  a  producer,  feeder, 
handler,  or  collecting  jjerson  for  wool 
purchased  from  the  producer,  feeder, 
handler,  or  collecting  person  shall  be  a 
collecting  person  and  shall  collect  an 
assessment  from  the  producer,  feeder. 
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hundler.  or  other  collecting  person  on 
all  wool  sold  by  the  producer,  feeder, 
handler,  or  collecting  person,  and  each 
such  producer,  feeder,  handler,  or 
collecting  person  shall  pay  such 
assessment  to  the  processor  at  the  rate 
set  forth  in  paragraph  (d)  of  this  section 
and  such  processor  shall  remit  the 
assessment  to  the  Board. 

(c)  Processing.  Any  person  purchasing 
greasy  wool  for  processing  shall  collect 
the  assessment  and  remit  the  assessment 
to  the  Board. 

(d)  Rate.  Except  as  otherwise 
provided,  the  rate  of  assessment  shall  be 
2  cents  per  pound.  The  rate  of 
assessment  may  be  raised  or  lowered  no 
more  than  0.2  of  a  cent  per  pound  in 
any  1  year  as  recommended  by  the 
Executive  Committee  and  approved  by 
the  Board  and  the  Secretary.  However, 
if  the  Board  makes  a  recommendation  to 
the  Secretary  to  raise  or  lower  the 
assessment  rates,  the  domestic  rate  and 
the  import  rate  must  be  raised  or 
lowered  simultaneously  by  an 
equivalent  amount.  The  rate  of 
assessment  shall  not  exceed  4  cents  per 
pound  of  greasy  wool. 

§  1280.226    Direct  processing. 

Each  person  who  processes  or  causes 
to  be  processed  sheep  or  sheep  products 
of  that  person's  own  production,  and 
markets  such  sheep  or  sheep  produc:ts, 
shall  pay  an  assessment  on  such  sheep 
or  sheep  products  at  the  time  of  sale  at 
a  rate  equivalent  to  the  rate  established 
in  §  1280.224(d)  or  §  1280.225(d).  as 
appropriate,  and  shall  remit  such 
assessment  to  the  Board. 

§1280.227    Export 

Each  person  who  exports  live  sheep 
or  greasy  wool  shall  remit  the 
assessment  on  such  sheep  or  greasy 
wool  at  the  time  of  export,  at  a  rate 
equivalent  to  the  rate  established  in 
§  1280.224(d)  or  tj  1280.225(d).  as 
appropriate,  and  shall  renut  such 
assessment  to  the  Board. 

S  1280.228    Imports. 

(a)  In  general.  Each  person  who 
imports  sheep  or  sheep  products  or  who 
imports  wool  or  products  containing 
wool  (with  the  exception  of  raw  wool) 
into  the  United  States  shall  pay  an 
feses.sment  to  the  Board. 

(b)  Collection.  Customs  is  authorized 
to  collect  and  remit  such  as.sessment  to 
the  Secretary  for  disbursement  to  the 
Board. 

(c)  Rate  for  Sheep  and  Sheep 
Products.  The  assessment  rate  for  sheep 
shall  be  1  cent  per  pound  of  live  sheep. 
The  assessment  rate  for  sheep  products 
shall  be  the  equivalent  of  1  cent  per 
pound  of  live  sheep,  as  determined  by 


the  Secretary  in  consultation  with  the 
domestic  sheep  industry.  Such  rates 
may  be  raised  or  lowered  no  more  than 
0.15  cent  per  pound  in  any  1  year  as 
recommended  by  the  Executive 
Committee  and  approved  by  the  Board 
and  the  Secretary,  but  .shall  not  exceed 
2V2  cents  per  pound.  However,  if  the 
Board  makes  a  recommendation  to  the 
Secretary  to  raise  or  lower  the 
assessment  rates,  the  domestic  rate  and 
the  import  rate  must  be  raised  or 
lowered  simultaneously  by  an 
equivalent  amount. 

(d)  Rate  for  Wool  and  Wool  Products. 
The  assessment  rate  for  wool  and 
products  containing  wool  shall  be  2 
cents  per  pound  of  degreased  wool  or 
the  equivalent  of  degreased  wool.  The 
rate  of  assessment  may  be  raised  or 
lowered  no  more  than  0.2  cents  per 
pound  in  any  1  year,  as  recommended 
by  the  Executive  Committee  and 
approved  by  the  Board  and  the 
Secretary,  but  shall  not  exceed  4  cents 
per  pound  of  degreased  wool  or  the 
equivalent.  However,  if  the  Board  makes 
a  recommendation  to  the  Secretary  to 
raise  or  lower  the  assessment  rates,  the 
domestic  rate  and  the  import  rate  must 
be  raised  or  lowered  simultaneously  by 
an  equivalent  amount. 

(e)  The  Secretary  shall  issue 
regulations  regarding  the  assessment 
rates  for  imported  sheep  and  sheep 
products.  The  Secretary  may  exclude 
from  assessment  certain  imported 
products  that  contain  de  minimis  levels 
of  sheep  or  sheep  products  and  waive 
the  assessment  on  such  products. 

§1280.229    Qualtf led  State  Stwep  Boards. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section.  20  percent  of  the  total 
assessments  collected  by  the  Board  on 
the  marketings  of  domestic  sheep  and 
domestic  sheep  products  in  any  1  year 
from  a  State  shall  be  returned  to  the 
QSSB  of  the  State. 

(b)  No  QSSB  shall  receive  less  than 
$2,500  under  paragraph  (a)  of  this 
section  in  any  1  year. 

(c)  The  Board  shall  establish 
procedures  with  the  approval  of  the 
Secretary  to  account  for  funds  expended 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 

§1280.230    Collection. 

(a)  Each  person  responsible  for  the 
collection  and  remittance  to  the  Board 
of  assessments  under  this  subpart  shall 
do  so  on  a  monthly  basis,  unless  the 
Board,  with  the  approval  of  the 
Secretary,  has  specifically  authorized 
otherwise. 

(b)  1-ate  Payment  Charges.  Any  unpaid 
assessments  due  the  Board  or  trom  a 
person  responsible  for  remitting 


assessments  to  the  Board,  shall  be 
increased  by  2  percent  each  month 
beginning  with  the  day  after  the  date 
such  assessments  were  due  under  this 
subpart.  Any  assessments  or  late 
payment  charges  that  remain  unpaid 
shall  be  increased  at  the  same  rate  on 
the  corresponding  day  of  each  month 
thereafter  until  paid. 

(c)  Any  unpaid  assessments  due  to  the 
Board  pursuant  to  §  1280.224, 

§  1280.225,  §  1280.226,  and  §  1280.227 
shall  be  increased  2  percent  each  month 
beginning  with  the  day  following  the 
date  such  assessments  were  due.  Any 
remaining  amount  due,  which  shall 
include  any  unpaid  charges  previously 
made  pursuant  to  this  paragraph,  shall 
be  increased  at  the  same  rate  on  the 
corresponding  day  of  each  month 
thereafter  until  paid.  For  the  purposes  of 
this  paragraph,  any  assessment 
determined  at  a  date  later  than  the  date 
prescribed  by  this  subpart  because  of  a 
person's  failure  to  submit  a  timely 
report  to  the  Board  shall  be  considered 
to  have  been  payable  by  the  date  it 
would  have  been  due  if  the  report  had 
been  timely  filed.  The  date  of  payment 
is  the  applicable  postmark  date  or  the 
date  of  receipt  by  the  Board,  whichever 
is  earlier. 

(d)  If  the  Board  is  not  in  place  by  the 
date  the  first  assessments  are  to  be 
collected,  the  Secretary  shall  have  the 
authority  to  receive  assessments  and 
invest  them  on  behalf  of  the  Board,  and 
shall  pay  such  assessments  and  any 
interest  earned  to  the  Board  when  it  is 
formed.  The  Secretary  shall  have  the 
authority  to  promulgate  rules  and 
regulations  concerning  assessments  and 
the  collection  of  assessments  if  the 
Board  is  not  in  place  or  is  otherwise 
unable  to  develop  such  rules  and 
regulations. 

§  1 280.231    Prohibition  on  use  of  funds. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  no  funds 
collected  by  the  Board  under  this 
subpart  shall  be  used  in  any  manner  for 
the  purpose  of  influencing  any  action  or 
policy  of  the  United  States  Government, 
any  foreign  or  State  Government,  or  any 
political  subdivision  thereof. 

(b)  The  prohibition  in  paragraph  (a)  of 
this  section  shall  not  apply: 

(1)  To  the  development  and 
recommendation  of  amendments  to  this 
subpart;  or 

(2)  To  the  communication  to 
appropriate  Government  officials,  in 
response  to  a  request  made  by  the 
officials,  of  information  relating  to  the 
conduct,  implementation,  or  results  of 
promotion,  research,  consumer 
information,  education,  industry 


information,  or  producer  information 
activities  under  this  subpart; 

(c)  A  plan  or  project  conducted- 
pursuant  to  this  title  shall  not  make 
false  or  misleading  claims  on  behalf  of 
sheep  or  sheep  products  or  against  a 
competing  product. 

(d;  No  such  plans  or  projects  shall  be 
undertaken  to  promote  or  advertise  any 
sheep  or  sheep  products  by  brand  or 
trade  name  without  the  approval  of  the 
Board  and  the  concurrence  of  the 
Secretary. 

Reports,  Books,  and  Records 

§1280.232    Reports. 

(a)  Each  collecting  person,  including 
processors  and  other  persons  required  to 
remit  assessments  to  the  Board  pursuant 
to  §  1280.224(b)  for  live  sheep,  each 
person  who  markets  sheep  products  of 
that  person's  own  production  and  each 
exporter  of  sheep  shall  report  to  the 
Board  information  pursuant  to 
regulations  prescribed  by  the  Board  and 
approved  by  the  Secretary.  Such 
information  may  include: 

(1)  The  number  of  sheep  purchased, 
initially  transferred  or  which,  in  any 
other  manner,  are  subject  to  the 
collection  of  assessment,  and  the  dates 
of  such  transaction; 

(2)  The  number  of  sheep  imported  or 
exported,  or  the  equivalent  thereof 
sheep  products  imported; 

(3)  The  amount  of  assessment 
remitted; 

(4)  An  explanation  for  the  remittance 
of  any  assessment  that  is  less  than  the 
pounds  of  sheep  multiplied  by  the 
assessment  rate;  and 

(5)  The  date  any  assessment  was  paid. 

(b)  Each  collecting  person,  incluaing 
processors  and  other  persons  required  to 
remit  assessments  to  the  Board  pursuant 
to  §  1280.225(b)  for  wool  purchased 
from  the  producer  or  handler  of  wool  or 
wool  products,  each  person  purchasing 
greasy  wool  for  processing,  each 
importer  of  wool  or  wool  products 
(except  raw  wool),  each  exporter  of 
greasy  wool,  and  each  person  who 
markets  wool  of  that  person's  own 
production  shall  report  to  the  Board 
information  pursuant  to  regulations 
prescribed  by  the  Board  and  approved 
by  the  Secretary.  Such  information  may 
include: 

(1)  The  amount  of  wool  purchased, 
initially  transferred  or  in  any  other 
manner  subject  to  the  collection  of 
assessment,  and  the  dates  of  such 
transaction; 

(2)  The  amount  of  wool  imported 
(except  raw  wool)  or  the  equivalent 
thereof  of  wool  products  imported  or 
the  amount  of  greasv  wool  exported; 

(3)  The  amount  of  assessment 
remitted; 


(4)  An  explanation  for  the  remittance 
of  an  assessment  that  is  less  than  the 
pounds  of  wool  multiplied  by  the 
assessment  rate;  and 

(5)  The  date  any  assessment  was  paid. 

§  1 280.233    Books  and  records. 

(a)  Each  collecting  person,  including 
processors  and  other  persons  required  to 
remit  assessments  to  the  Board,  each 
importer  of  sheep  or  sheep  products 
(except  raw  wool),  and  exporter  of 
sheep  or  greasy  wool,  and  each  person 
who  markets  sheep  products  of  that 
person's  own  production,  shall  maintain 
and  make  available  for  inspection  such 
books  and  records  as  may  be  required  by 
regulations  prescribed  by  the  Board  and 
approved  by  the  Secretary,  including 
records  necessary  to  verify  any  required 
reports.  Such  records  shall  be 
maintained  for  the  period  of  time 
prescribed  by  the  regulations  issued 
hereunder. 

(b)  Document  Evidencing  Payment  of 
Assessments.  Each  collecting  person 
responsible  for  collecting  an  assessment 
paid  pursuant  to  this  subpart,  other  than 
a  person  who  slaughters  sheep  or 
markets  sheep  products  of  his  or  her 
own  production  for  sale,  is  required  to 
give  the  person  or  collecting  person 
from  whom  the  collecting  person 
collected  an  assessment  written 
evidence  of  payment  of  the  assessments 
paid  pursuant  to  this  subpart.  Such 
written  evidence  serving  as  a  receipt 
shall  include: 

(1)  Name  and  address  of  the  collecting 
person; 

(2)  Name  of  the  producer  who  paid 
the  assessment; 

(3)  Number  of  head  of  sheep  or 
pounds  of  wool  sold; 

(4)  Total  assessments  paid  by  the 
producer; 

(5)  Date;  and 

(6)  Such  other  information  as  the 
Board,  with  the  approval  of  the 
Secretary,  may  require. 

§1280.234    Use  of  information. 

Information  from  records  or  reports 
required  pursuant  to  this  subpart  shall 
be  made  available  to  the  Secretary  as  is 
appropriate  to  the  administration  or 
enforcement  of  the  Act,  this  subpart  or 
any  regulation  issued  under  the  Act.  In 
addition,  the  Secretary  shall  authorize 
the  use  under  this  part  of  information 
that  is  accumulated  under  laws  or 
regulations  other  than  the  Act  or 
regulations  issued  under  the  Act 
regarding  persons  paying  producers, 
feeders,  importers,  handlers,  or 
processors. 

§1280.235    Confidentiality. 

(a)  All  information  from  records  or 
reports  required  pursuant  to  this  subpart 


shall  be  kept  confidential  by  all  officers 
and  employees  of  the  Department  and  of 
the  Board.  Such  information  may  be 
disclosed  only  if  the  Secretary  considers 
the  information  relevant,  the 
information  is  disclosed  only  in  e  suit 
or  administrative  hearing  brought  at  the 
direction  or  on  the  request  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  the  information  relates  to  the 
Act. 

(b)  Administration.  No  information 
obtained  under  the  authority  of  this 
subpart  may  be  made  available  to  any 
agency  or  officer  of  the  Federal 
Government  for  any  purpose  other  than 
the  implementation  of  the  Act  and  any 
investigatory  or  enforcement  action 
necessary  for  the  implementation  of  the 
Act. 

(c)  General  Statements.  Nothing  in 
paragraph  (a)  of  this  section  may  be 
deemed  to  prohibit: 

(1)  The  issuance  of  general 
statements,  based  on  the  reports  of  the 
number  of  persons  subject  to  this 
subpart  or  statistical  data  collected 
therefrom,  which  statements  do  not 
identify  the  information  furnished  by 
any  person;  or 

(2)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
violating  this  subpart  and  a  statement  of 
the  particular  provisions  of  this  subpart 
violated  by  such  person. 

(d)  Penalty.  Any  person  who  willfully 
violates  the  provisions  of  this  section, 
on  conviction,  shall  be  subject  to  a  fine 
of  not  more  than  $1 ,000,  or  to 
imprisonment  for  not  more  than  1  year, 
or  both,  and  if  the  person  is  an  officer 
or  employee  of  the  Board  or  the 
Department,  that  person  shall  be 
removed  from  office. 

Miscellaneous 

§  1 280.240    Rigiit  of  ttw  Secretary. 

All  fisiAil  matters,  programs  or 
projects,  bylaws,  rules  or  regulations, 
reports,  or  other  substantive  actions 
proposed,  and  prepared  by  the  Board 
shall  be  submitted  to  the  Secretary  for 
approval. 

§  1 280.241     Proceedings  after  termirtation. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  recommend  not 
more  than  five  of  its  members  to  the 
Secretary  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Board.  Such  persons,  upon  designation 
bv  the  Secretary,  shall  become  Inistees 
of  all  the  funds  and  property  owned,  in 
the  possession  of  or  under  the  control  of 
the  Board,  including  any  claims  of  the 
Board  against  third  parties  that  exist  at 
the  time  of  such  termination. 

(b)  The  trustees  shall: 
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(1)  At:t  as  trustees  until  discharged  by 
the  Secretary; 

(2)  C.arry  out  the  obligations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  by  the  Board 
pursuant  to  §  1280.223(b); 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  such  persons  as  the 
Secretary  may  diret;t;  and 

(4)  Upon  the  request  of  the  Set;retary. 
e.xecute  such  assignment  of  other 
instruments  ne<:essary  or  appropriate  to 
transfer  to  such  persons  full  title  and 
right  to  all  of  the  funds,  property,  and 
claims  of  the  Board  or  the  trustees 
pursuant  to  this  subpart. 

(c)  Any  person  to  whom  funds, 
property  or  claims  have  been  transferred 
or  delivered  pursuant  to  this  subpart 
shall  be  subject  to  the  same  obligation 
imposed  upon  the  Board  and  upon  the 
trustees. 

(d)  .\ny  residual  funds  not  required  to 
pay  the  necessary  costs  of  liquidation 
shall  be  turned  over  to  the  Set;retary  to 
be  used,  to  the  extent  practicable,  for 
(ontinuing  one  or  more  of  the 
promotion.  researc.h.  consumer 
information,  education,  indu.stry 
information,  and  producer  information 
plans  or  projects  authorized  pursuant  to 
this  subpart. 

§  1 280.242    Effect  ot  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affe<;t  or  waive  any  right,  duty, 
obligation,  or  liability  that  has  arisen  or 
may  tiereafter  arise  in  connection  with 
any  provision  of  this  subpart  or  any 
regulation  issued  thereunder;  or 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  .States,  the 
Secretary  or  any  person  with  respect  to 
any  such  violation. 

S 1 280.243    Personal  liability. 

No  member,  employee,  or  agent  of  the 
Board,  including  employees,  agents,  or 
Board  members  of  the  QSSB.  acting 
pursuant  to  the  authority  provided  in 
this  subpart,  shall  be  held  personally 
responsible,  either  individually  or 
jointly,  in  any  way  whatsoever,  to  any 
person  for  errors  in  judgment,  mistakes, 
or  other  acts  of  either  commission  or 
omission,  of  such  member,  employee,  or 
agent  except  for  acts  of  dishonesty  or 
willful  misconduct. 


§1280.244    Patent*,  copyrights,  Invanttons, 
and  publication. 

Any  patents,  copyrights,  inventions, 
or  publications  developed  through  the 
use  of  funds  remitted  to  the  Board  under 
the  provisions  of  this  subpart  shall  be 
the  property  of  the  United  States 
Government  as  represented  by  the 
Board,  and  shall,  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sales,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  inventions,  or 
publications,  inure  to  the  benefit  of  the 
Board.  Upon  termination  of  this  subpart, 
§  1280.240  shall  apply  to  determine 
disposition  of  all  such  property. , 

§1280.246    Amendmants. 

Amendments  to  the  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  any  interested  person 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary. 

§1280.246    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  its  applicability  to 
any  person  or  circumstances  is  held 
invalid,  the  validity  of  the  remainder  of 
this  subpart  of  the  applicability  thereof 
to  other  persons  or  circumstances  shall 
not  be  affected  thereby. 

Dated:  April  26,  1996. 
Lon  Halamiya, 
Administrator. 
|FR  D<x:.  96-10887  Filed  5-1-96;  8:45  ami 
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summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is 
comprehensively  revising  its  regulations 
governing  the  international  operations 
of  national  banks  and  the  operation  of 
foreign  banks  through  Federal  branches 
and  agencies  in  the  United  States.  The 
revision  is  part  of  the  OCC's  Regulation 
Review  Program,  which  seeks  to 
simplify  OCC  regulations  and  reduce 
unnecessary  compliance  costs, 
consistent  with  maintaining  safety  and 
soundness  and  furthering  the  other 


responsibilities  of  the  OCC.  The  final 
rule  streamlines  and  consolidates  into 
one  part  of  the  Code  of  Federal 
Regulations  substantially  all  provisions 
relating  to  international  banking,  and 
clarifies  and  simplifies  their  various 
requirements. 

The  final  rule  also  updates  the  rules 
to  implement  provisions  of  the  Foreign 
Bank  Supervisory  Enhancement  Act  of 
1991  (FBSEA)  and  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Interstate  Act) 
relating  to  Federal  branches  and 
agencies. 

EFFECTIVE  DATE:  July  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raija  Bettauer,  Counselor  for 
International  Activities.  (202)  874-0680, 
Raija.BettauereOCC.treas.gov.;  Laurie 
Sears.  Attorney,  International  Activities 
(202) 874-0680. 

Laurie.Sears@OCC.treas.gov.;  Timothy 
M.  Sullivan,  Director,  International 
Banking  and  Finance.  (202)  874-4730, 
Tim.SullivaneOCC.treas.gov.; 
Comptroller  of  the  Currency.  250  E 
Sti«et.  SW.  Washington,  DC  20219. 

SUPPLEMENTARY  information: 

Background 

On  July  5.  1995.  the  OCC  published 
a  notice  of  proposed  rulemaking  (60  FR 
34907)  (proposal)  proposing  to  revise  its 
regulations  governing  the  international 
operations  of  national  banks  and  the 
operation  of  foreign  banks  through 
Federal  branches  and  agencies  in  the 
United  States  (12  CFR  parts  20  and  28). 
The  proposal  was  another  component  of 
the  OCC's  Regulation  Review  Program 
(Program).  The  goal  of  the  Program  is  to 
review  all  of  the  OCC's  rules  and  to 
eliminate  provisions  that  impose 
unnecessary  regulatory  burden  and  do 
not  contribute  significantly  to 
maintaining  the  safety  and  soundness  of 
national  banks  (and  Federal  branches 
and  agencies)  or  to  accomplishing  the 
OCC's  other  statutory  responsibilities. 
Another  goal  of  the  Program  is  to  clarify 
the  OCC's  regulations  and  to  better 
communicate  the  standards  that  the 
rules  intend  to  convey. 

The  proposal  sought  to  achieve  those 
goals  and  also  to  update  the  OCC's  rules 
to  implement  provisions  in  the  FBSEA 
(Pub.  L.  102-242.  title  II.  105  Stat.  2286) 
and  Interstate  Act  (Pub.  L.  103-328.  108 
Stat.  2338)  relating  to  Federal  branches 
and  agencies  of  foreign  banks.  It  also 
added  a  mechanism  for  the  OCC  to 
obtain  information  on  foreign  banking 
organizations  to  improve  the  OCC's 
safety  and  soundness  oversight  of 
Federal  branches  and  agencies. 

The  proposal  further  sought  to  reduce 
the  complexity  of  the  existing  regulatory 


framework  for  international  banking  by 
referencing  provisions  in  the  regulations 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  and  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and,  where  possible,  using  terms  and 
procedures  consistent  with  the 
provisions  in  the  other  agencies' 
regulations  dealing  with  comparable 
situations. 

Comments  Received 

The  OCC  received  four  comment 
letters  on  the  proposal:  one  from  a 
national  bank  and  three  from  trade 
associations.  The  commenters  generally 
supported  the  OCC's  efforts  to 
consolidate  and  streamline  the  current 
regulations  and  reduce  unnecessary 
regulatory  burden.  Overall,  commenters 
commended  the  OCC's  efforts,  and  some 
commenters  offered  variations  on 
certain  of  the  proposed  changes. 

Overview  of  the  Final  Rule  and 
Response  to  Comments  Received 

The  final  rule  consolidates  into  a 
single  comprehensive  regulation  the 
substantive  requirements  governing 
international  banking  operations 
supervised  by  the  OCC.  The  final  rule 
relocates  and  incorporates  what  is 
currently  subpart  B  of  part  20,  regarding 
international  lending  supervision,  as 
subpart  C  of  part  28.  The  OCC  originally 
drafted  this  subpart  in  consultation  with 
the  FRB  and  the  FDIC.  and  the  OCC 
hopes  to  undertake  a  review  of  subpart 
C  of  part  28  in  the  near  future  in 
consultation  with  those  agencies. 

Under  the  final  rule,  the  procedural 
requirements  of  12  CFR  part  5  continue 
to  apply  to  Federal  branches  and 
agencies,  unless  otherwise  provided, 
and  part  28  cross-references  the 
procedural  requirements  in  part  5.  as 
appropriate.  The  Comptroller's  Manual 
for  Corporate  Activities  also  provides 
additional  and  more  specific  guidance 
on  the  application  of  the  general 
corporate  regulations  to  the  Federal 
branches  and  agencies. 

The  four  commenters  recommended 
changes  that  focused  on  specific 
sections  of  the  proposal.  The  OCC 
carefully  considered  each  of  the 
comments,  and  has  made  changes  in  the 
final  rule  in  response  to  the  comments 
received.  The  following  discussion  of 
significant  sections  identifies  and 
discusses  the  comments  the  OCC 
received  on  the  proposal  and  the 
changes  the  OCC  made  to  the  proposal 
to  address  those  comments.  The 
discussion  also  notes  other  changes  to 
the  current  regulations  that  the  OCC  has 
adopted  in  the  final  rule.  The  preamble 
concludes  by  indicating  the  technical 
changes  that  the  final  rule  makes  to 


remove  superfluous  sections  of  12  CFR 
part  5.  A  derivation  table  summarizing 
sections  of  former  parts  20  and  28 
changed  by  the  final  rule  is  included  at 
the  end  of  this  preamble. 

Subpart  A — Foreign  Operations  of 
National  Banks 

Filing  Requirements  for  Foreign 
Operations  of  a  National  Bank  (§  28.3) 

The  proposal  required  a  national  bank 
to  notify  the  OCC  upon  establishing 
opening,  relocating,  or  closing  a  foreign 
branch,  or  when  filing  an  application, 
notice,  or  report  with  the  FRB  regarding 
the  acquisition  or  divestment  of  certain 
foreign  investments.  Under  the 
proposal,  a  national  bank  could  satisfy 
this  requirement  by  providing  the  OCC 
with  a  copy  of  the  appropriate  filing 
made  with  the  FRB.  Also,  the  proposal 
removed  the  requirement  in  the  current 
regulation  for  a  national  bank  to  make 
two  separate  filings  when  establishing  a 
foreign  branch  or  acquiring  certain 
foreign  investments. 

One  commenter  requested  that  the 
OCC  clarify  the  requirement  that  notice 
be  provided  to  the  OCC  when  a  national 
bank  "establishes"  a  foreign  branch.  The 
commenter  noted  that  both  the  OCC's 
proposal  and  FRB's  Regulation  K,  12 
CFR  211.3(a),  require  notice  at  the 
opening,  closing,  or  relocating  of  a 
foreign  branch.  However,  the  OCC 
proposal  also  I'equired  a  notice  for 
"establishing'  a  foreign  branch.  The 
commenter  requested  that  the  OCC 
clarify  whether  "establish"  has  the  same 
meaning  as  "open."  and.  if  not.  whether 
the  OCC  is  requesting  something  beyond 
that  which  is  required  under  Regulation 
K. 

Regulation  K  states  that  the 
establishment  of  a  foreign  branch 
generally  requires  the  specific  approval 
of  the  FRB.  See  12  CFR  211.3(a)(1). 
Regulation  K  also  requires  any  member 
bank  that  opens,  closes,  or  relocates  a 
foreign  branch  to  report  those  changes 
in  a  manner  prescribed  by  the  FRB.  See 
12  CFR  211.3(a)(5).  In  addition. 
Regulation  K  requires  a  member  bank  to 
obtain  the  FRB's  approval,  or  notify  the 
FRB,  when  it  acquires,  divests,  or 
disposes  of  certain  foreign  investments. 
See  12  CFR  211.5,  211.7. 

The  final  rule  makes  it  clear  that 
whenever  a  national  bank  is  required  to 
make  a  filing  with  the  FRB  under 
Regulation  K.  as  described  in  the 
paragraph  aboye,  it  must  also  provide  a 
copy  of  that  filing  or  a  notice  of  that 
filing  to  the  OCC.  However,  even  if  not 
required  by  the  FRB,  the  final  rule 
requires  a  national  bank  to  provide  a 
simple  notice  to  the  OCC  of  the  opening, 
closing,  or  relocation  of  a  foreign 


branch.  As  the  primary  supervisor  of  the 
national  bank  and  its  consolidated 
global  operations,  it  is  necessary  for  the 
OCC  to  know  the  basic  structure  and 
location  of  the  national  bank's 
operations  in  order  to  effectively 
supervise  the  consolidated  operations  of 
the  bank. 

Uability  for  Deposits  Maintained  at 
\'on-United  States  Offices 

Section  326  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Ad  of  1994  (CDRI  Act) 
(Pub.  L.  10.3-325.  108  Stat.  2160) 
amends  the  Federal  Reserve  Act.  12 
U.S.C.  221  et  seq.,  to  limit  a  United 
States  bank  s  liability  for  deposits  in  its 
foreign  branches  if  the  branch  cannot 
repay  the  deposit  due  to  foreign 
sovereign  action,  war.  msurreclion.  or 
civil  strife,  and  the  bank  has  not 
expressly  agreed  in  writing  to  repay  the 
deposit  under  those  circumstances.  The 
proposal  specifically  solicited  public 
comment  on  whether  additional 
guidance  is  necessary  or  desirable  to 
implement  this  provision  of  the  CDRI 
Act.  The  OCC  received  no  comments 
regarding  the  effect  of  the  proposal  on 
United  States  banks. 

One  commenter.  however,  urged  the 
OCC  to  adopt  a  provision  in  the  final 
rule  applying  section  326  to  Federal 
branches  and  agencies  of  foreign  banks 
operating  in  the  United  States.  The 
suggested  provision  would  state  that 
United  States  offices  of  foreign  banks 
will  not  be  subject  to  liability  for 
deposits  maintained  at  a  non-United 
States  office  if  that  non-United  States 
office  cannot  repay  the  deposits  due  to 
foreign  sovereign  action,  war. 
insurrection,  or  civil  strife.  The 
commenter  argued  that  its  request  is 
consistent  with  the  protection  provided 
United  States  banks  under  section  326 
and  the  national  treatment  principle. 

The  OCC  has  decided  not  to  adopt  the 
commenter's  suggestion  at  this  time 
Subpart  B  of  part  28  contains  a  general 
provision  regarding  United  States  laws 
that  apply  to  Federal  branches  and 
agencies,  and  the  OCC  expects  to 
provide  additional  and  more  specific 
guidance  in  this  area  in  the  future. 
Section  326  was  the  product  of  some 
particular  concerns.  The  OCC  believes 
that  it  will  be  more  appropriate  to 
address  the  commenter's  question  via  a 
process  that  better  allows  those 
concerns  to  be  considered  and.  if 
appropriate,  specific  guidance  to  be 
issued 
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Subpart  B — Federal  Branches  and 
Agencies  of  Foreign  Banks 

Authority,  Purpose.  Scope,  and  Filing 
Requirements  Ifi  28  Wl 

The  proposal  set  out  the  lej^al 
authority,  purpose,  and  .scope  of  subpart 
B.  The  Tinal  rule  adds  a  new  paragraph 
(c:)  to  this  section  to  explain  that,  unless 
otherwise  provided,  the  rules  of  general 
appiicabilitv  in  12  CFR  part  5  apply  to 
a  filing  by  a  foreign  bank  or  a  Federal 
branch  or  agency  as  they  would  apply 
to  a  similar  filing  by  a  national  bank. 
The  final  rule  tells  filers  where  to  file 
and  where  to  obtain  fonns.  The  final 
rule  also  informs  filers  that  the  OCX. 
accepts  a  copy  of  an  appli(UJtion  form, 
notice,  or  report  submitted  to  another 
Federal  n>gulatorv  agen<:y  that  covers 
the  proposed  action  and  contains 
substantially  the  same  information  that 
would  be  re<juired  by  the  OCC]. 

Dtiinitionsl^2H  tl) 

The  proposal  included  new  and 
updated  definitions  to  assist  in  the 
implementation  of  new  statutory 
requirements  and  to  make  the 
definitions  niort?  (  onsistent  with  those 
of  the  KRB  and  FUIC  The  final  rule 
adopts  the  definitions  as  prt)posed. 
except  as  discussed  lx)low 

The  final  rule  includes  a  new 
definition  for  "affiliate"  that  was 
tiisciissetl  ill  the  preambl*!  of  the 
proposal  The  final  rule  extends  the 
exemption  for  those  from  whom  an 
uninsurtnl  Federal  brani  h  may  take 
deposits  of  less  than  $U)(),(1(M)  to 
include  persons  to  whom  the  branch,  or 
foreign  bank  (including  any  affiliate 
thereof)  has  extended  crt'dit  or  provided 
other  nondeposit  hiiiiking  ser\  ices 
within  the  p.ist  \2  months  Therefor*j.  il 
was  nex  essar\  lo  .idd  a  definition  for 
"affiliatf   ■ 

The  fiii.il  rulf  .idds  ,i  definition  of 
"lapital  t'<}iii\.ili'ii(.\  di'posit "  that  refers 
to  section  4  of  the  Intern.itional  Hanking 
,\(t  of  ITHllB.M.  \1  I'  .SC  :tl()2(g). 

Thf  final  rule  ,ilso  adds  a  separate 
definition  of  "control"  that  was  not  in 
the  propos^il   However,  the  proposal 
described  this  term  in  two  other 
liefinitiiMis.  so  the  final  rule  fliminatits 
this  reduiidaiK  v 

The  final  rule  defines  "initial 
deposit"  lo  (  lanfv  that  "first  deposit" 
means  any  deposit  made  when  tliere  is 
no  current  deposit  relationship  betwwii 
the  depositor  anil  the  Federal  branch 
This  issue  IS  dis«:ussetl  more  thoroughly 
m  the  dis<  iissioii  of  *»  2H  Ifi  iii  rt'ferem.e 
to  a  ( ommeiit  r»'».eived  r»'garding 
a<  counts  established  with  a  deposit  of 
$10(),IM)()  or  mor»'  before  the  effiM  tive 
date  of  the  regulation 


The  OCC  received  a  comment 
suggesting  changes  to  the  definition  of 
"managed  or  controlled.  '  but  the  final 
rule  adopts  the  definition  as  proposed. 
The  Interstate  Act.  12  U.S.C.  3105(k), 
provides  that  United  States  branches 
and  agencies  of  foreign  banks  cannot 
manage  any  type  of  aciivity  that  is 
conducted  through  an  offshore  office  of 
the  foreign  bank  that  is  managed  or 
controlled  by  the  branch  or  agency 
unless  a  United  States  bank  is  permitted 
to  manage  that  activity  at  its  offshore 
branch  or  subsidiary. 

The  proposal  defined  "managed  or 
«;ontrolled  '  to  mean  that  the  majority  of 
the  responsibility  for  business 
decisions,  including  decisions  with 
regard  to  lending,  asset  management, 
funding,  or  liability  management,  or  the 
responsibility  for  re<:ordkeeping  of 
assets  or  liabilities  for  a  non-United     *" 
States  office,  resides  at  the  Federal 
branch  or  agency.  This  definition  is 
consistent  with  the  definition  used  in 
the  Federal  Financial  Institutions 
Fxaminations  Council  (FFIEC) 
Supplement  to  the  quarterly  Report  of 
Assets  and  Liabilities  of  U.S.  Branches 
and  Agencies  of  Foreign  Banks,  FFIEC 
()02S,  for  the  purpose  of  determining 
which  United  States  branches  and 
agencies  of  foreign  banks  manage  or 
control  offshore  offices  and  must 
complete  FFIEC  002S.  57  FR  61907. 
Dec   29.  1992. 

One  commenter  propose<l  that  the 
fX,C  exclude  from  the  definition  of 
"manage<l  or  controlled"  recordkeeping 
for  a  non-United  .States  office  by  the 
l.'nited  States  office.  The  commenter 
re<:ommended  that,  for  various  cost  and 
efficiency  rea.sons.  n  foreign  bank  may 
maintain  records  at  a  United  States 
Iwation  for  non-  United  States  offices 
that  the  United  States  office  does  not 
otherwise  manage  or  control,  and  that 
FFIFC  n()2S  is  intended  for  other 
purposes  Therefore,  the  broad 
definition  of  "managed  or  controlled"  in 
FFIFC  002S  that  is  used  for  reporting 
purposes  should  not  automatically  be 
used  for  applying  restrictions  on  the 
types  of  activities  that  mav  be  managed 
at  offshore  branches. 

rhe  OCC;  carefully  considered  this 
comment  and  decided  not  to  adopt  the 
commenter  s  n^commendation.  The  CX-C 
tKtlieves  that  two  different  definitions  of 
"managetl  or  controlled"  would  be 
impractical  and  i  onfusing.  In  most,  if 
not  virtually  all,  cases  wherv  a  United 
.States  office  is  performing 
recordkeeping  functions  for  a  non- 
tJnited  States  office,  the  United  States 
office  would  otherwise  satisfy  the 
deluiition  of  managed  or  controlled. '" 
rhe  iKX.  re«  ognizes,  however,  that  if  a 
United  .States  office  of  the  foreign  bank 


simply  compiles  or  forwards  to  the 
parent  foreign  bank  data  or  information 
regarding  offshore  operations  in  the 
normal  course  of  business,  that  activity 
would  not  constitute  recordkeeping  for 
this  purpose.  Thus,  that  United  States 
office  of  the  foreign  bank  would  not 
"manage  or  control"  the  foreign  bank's 
offshore  activities  for  purposes  of  this 
provision. 

Consequently,  the  final  rule  defines 
"managed  or  controlled"  to  apply  to 
those  offshore  offices  for  whicl>8 
Federal  branch  or  agency  has  substantial 
responsibility  with  regard  to  assets  or 
liabilities  or  recordkeeping.  For 
example,  consistent  with  FFIEC  002S.  a 
Federal  branch  or  agency  would  be 
deemed  to  manage  or  control  its 
offshore  office  if:  (1)  The  manager  for 
the  Federal  branch  or  agency  and  the 
manager  for  the  offshore  office  are  the 
same  person  or  there  is  other  significant 
overlap  in  personnel;  (2)  substantial 
responsibility  for  decisions  regarding 
either  assets  or  liabilities  of  the  offshore 
office  resides  with  staff  in  the  Federal 
branch  or  agency;  or  (3)  recordkeeping 
systems  for  either  assets  or  liabilities  of 
the  offshore  office  are  maintained  in  the 
Federal  branch  or  agency.  The 
restrictions,  however,  generally  would 
not  apply  to  offshore  branches  that  are 
full-service  facilities  managed  or 
controlled  by  staff  located  at  the 
offshore  office  or  at  a  location  outside 
the  United  States 

Approval  of  a  Federal  Branch  or  Agency 
l§2H  12) 

The  proposal  updated  and  clarified 
criteria  for  OCC  approval  of  applications 
to  establish  a  Federal  branch  or  agency, 
or  a  limited  Federal  branch.  The 
proposal  also  streamlined  the 
procedures  and  provided  for  expedited 
review  for  certain  corporate  applications 
by  eligible  foreign  banks. 

Commenters  generally  commended 
the  OCC's  efforts  to  streamline  the 
approval  process.  The  OCC  received  no 
suggestions  to  improve  this  section,  and 
the  final  rule  adopts  this  section  as 
proposed.  Commenters  especially 
favored  the  OCC's  proposal  to  expedite 
the  review  procedure  for  eligible  foreign 
banks. 

For  purposes  of  the  expedited  review 
procedures  in  the  final  rule,  a  foreign 
bank  is  an  "eligible  foreign  bank  '  if 
each  Federal  branch  and  agency  of  the 
foreign  bank  in  the  United  States.  (1) 
Has  a  composite  rating  of  1  or  2  under 
the  interagency  rating  system  used  by 
the  OCC  for  United  States  branches  and 
agencies  of  foreign  banks  (ROCA);  (2)  is 
not  subject  to  a  cease  and  desist  order, 
consent  order,  formal  written 
agreement,  or  Prompt  Corrective  Action 


directive  [see  12  CFR  part  6)  or.  if 
subject  to  such  order,  agreement,  or 
directive,  is  informed  in  writing  by  the 
OCC  that  the  {>arent  foreign  bank  may  be 
treated  as  an  "eligible  foreign  bank"  for 
purposes  of  this  section;  and  (3)  has,  if 
applicable,  a  Community  Reinvestment 
Act  (CRA),  12  U.S.C.  2906.  rating  of 
"Outstanding"  or  "Satisfactory."  The 
OCC  will  not  provide  expedited  review, 
however,  if  it  concludes,  and  advises 
the  applicant  in  writing,  that  the  filing 
presents  significant  supervisory  or 
compliance  concerns,  or  raises 
significant  legal  or  policy  issues. 

The  final  rule  also  adds  a  paragraph 
to  allow  a  foreign  bank  proposing  to 
establish  a  Federal  branch  or  agency 
through  acquisition,  merger,  or 
consolidation  with  another  foreign  bank 
to  obtain  after-the-fact  approval  fi-om  the 
OCC  in  certain  circumstances.  This  type 
of  an  establishment  occurs  when  there 
is  a  change  in  the  corporate  form  of  the 
foreign  bank  operating  the  Federal 
branch  or  agency,  for  instance,  through 
a  merger  of  a  foreign  bank  o[>erating  a 
Federal  branch  or  agency  into  another 
foreign  bank.  This  could  also  occur,  in 
certain  circumstances,  through  the 
acquisition  of  the  assets  or  operations  of 
a  foreign  bank  operating  a  Federal 
branch  or  agency  by  another  foreign 
bank. 

The  regulation  provides  the  minimum 
requirements  for  an  after-the-fact 
application,  and  further  criteria  and 
information  regarding  these  transactions 
and  procedures  may  be  contained  in  the 
Manual.  The  OCC  reserves,  however, 
the  right  to  deny  the  application,  and  an 
applicant  must  agree  to  abide  by  the 
CicC's  decision,  including  terminating 
the  activity  or  activities  of  an  Federal 
branch  or  agency,  if  the  OCC  so 
requires. 

The  final  rule  expands  the  types  of 
change  of  status  that  may  be  granted 
expedited  review  by  including  the 
conversion  of  a  state  branch  or  agency 
operated  by  a  foreign  bank,  or  a 
commercial  lending  company  controlled 
by  a  foreign  bank  into  a  Federal  branch, 
limited  Federal  branch,  or  Federal 
agency. 

Permissible  Activities  (§  28. 13) 

In  paragraph  (a)  of  this  section  the 
proposal  restated  the  general  provision 
on  the  applicability  of  domestic  law  to 
Federal  branches  and  agencies  and 
requested  comment  on  forms  of 
supplemental  guidance  that  interested 
parties  thought  would  be  most  useful. 
The  OCC  received  no  comments  on  this 
paragraph  and  accordingly  no 
substantive  changes  are  made  to 
paragraph  (a)  in  the  final  rule. 


In  paragraph  (b)  of  this  section,  the 
proposal  restated  the  requirement  in  the 
Interstate  Act  regarding  the  management 
of  certain  offshore  activities,  12  U.S.C. 
3105(k),  and  clarified,  in  general  terms, 
the  activities  that  a  United  States  bank 
may  manage  at  its  offshore  branch  or 
subsidiary.  The  Interstate  Act  provides 
that  a  United  States  branch  or  agency  of 
a  foreign  bank  shall  not,  through  an 
offshore  shell  branch  that  it  manages 
and  controls,  manage  the  types  of 
activities  that  a  United  States  bank  may 
not  manage  at  its  foreign  branch  or 
subsidiary. 

A  commenter  suggested  that  in 
accordance  with  the  legislative  history 
of  the  Interstate  Act,  the  OCC  should 
clarify  that  §  28.13(b)  applies  to  oftshore 
shell  branches.  The  OCC  agrees  that  this 
clarification  is  warranted  and  has 
changed  the  title  of  paragraph  (b)  of  this 
section  to  mirror  section  107(e)  of  the 
Interstate  Act.  12  U.S.C.  3105(k). 

In  the  preamble  to  the  proposal,  the 
OCC  solicited  comment  on  whether 
procedural  or  quantitative  supervisory 
requirements  that  may  apply  to  an 
activity  of  a  United  States  bank  at  its 
foreign  branches  or  subsidiaries  should 
also  apply  to  a  Federal  branch  or  agency 
in  this  context.  One  commenter  noted 
that  the  Interstate  Act  does  not  require 
such  limits  to  be  imposed  and  that  in 
other  relevant  contexts  the  Federal 
banking  agencies  have  not  imposed 
such  limits.  The  OCC  agrees  with  the 
commenter.  The  final  rule  refers  to  the 
"types"  of  activities  and  explicitly 
excludes  United  States  procedural  or 
quantitative  supervisory  requirements 
that  may  apply  to  the  offshore  branch  or 
subsidiary  of  a  United  States  bank. 

The  OCC  notes,  however,  that  the 
Interstate  Act  does  not  confer  on  a 
foreign  bank  the  right  to  manage 
activities  of  an  offi^ore  office  from  its 
Federal  branch  or  agency.  The  OCC  will 
continue  to  monitor  relationships 
between  Federal  branches  and  agencies 
and  offshore  offices  of  foreign  banks  and 
to  evaluate  the  compliance  of  law  and 
safety  and  soundness  of  the  United 
States  operations  of  Federal  branches 
and  agencies. 

Capital  Equivalency  Deposit  (§  28.15) 

The  proposal  restated  the  current 
provision  that  eligible  capital 
equivalency  deposits  [CED]  for  Federal 
branches  and  agencies  may  include 
dollar  deposits  or  investment  securities 
that  are  permissible  investments  for  a 
national  bank.  The  proposal  also  stated 
that  high-grade  commercial  paper  and 
bankers'  acceptances  are  the  functional 
equivalents  of  deposits.  The  proposal 
required  that  permissible  CED 
instruments  be  valued  at  the  lower  of 


the  principal  amount  or  market  value. 
The  projrasal  provided  that  if  no 
published  source  for  market  value  is 
available,  the  instruments  must  be 
priced  by  an  independent  pricing 
service  at  least  quarterly. 

One  commenter  recommended  that 
the  OCC  not  subject  negotiable 
certificates  of  deposits  or  bankers' 
acceptances  issued  by  United  States 
baniis  or  United  States  offices  of  foreign 
banks  to  the  requirement  that  the 
instruments  have  a  market  value  that  is 
available  from  either  a  published  source 
or  from  an  independent  pricing  service. 
The  commenter  was  concerned  tiiat  this 
requirement  may  in  practice  prevent 
Federal  branches  and  agencies  from 
pledging  negotiable  certificates  of 
deposit  or  bankers'  acceptances  issued 
by  banks  that  are  regulated  by  United 
States  authorities  and  that  are  in  a  safe 
and  sound  financial  condition  solely 
because  their  prices  are  not  published. 

The  proposal  was  not  intended  to 
make  it  impractical  for  Federal  branches 
or  agencies  to  pledge  high  quality 
instruments  as  CED.  As  mentioned  in 
the  proposal,  the  quality  of  bank 
certificates  of  deposit  offered  as  CED  has 
been  occasionally  questionable  or 
difficult  to  ascertain.  Also,  certain 
securities  used  as  CED  may  be  volatile 
or  difficult  to  price  at  market  value. 
Therefore,  the  OCC  included  the 
published  source  requirement  in  the 
proposal. 

Tne  OCC  recognizes,  however,  that 
this  requirement  may  unnecessarily 
exclude  certain  high  quality  certificates 
of  deposit  or  other  instruments. 
Therefore,  the  final  rule  does  not  adopt 
the  published  source  requirement  for 
certificates  of  deposit  and  banker's 
acceptances.  Instead,  the  final  rule 
requires  that  for  an  instrument  to 
qualify  as  CED  it  must  be:  (1)  An 
investment  security  eligible  for 
investment  by  a  national  bank;  (2)  a 
United  States  dollar  deposit  payable  in 
the  United  States,  other  than  a 
certificate  of  deposit;  (3)  a  certificate  of 
deposit,  payable  in  the  United  States,  or 
bankers'  acceptance,  provided  that,  in 
either  case,  the  issuer  or  the  instrument 
is  rated  investment  grade  by  an 
internationally  recognized  rating 
organization,  and  neither  the  issuer  nor 
the  instrument  is  rated  lower  than 
investment  grade  by  any  such  rating 
organization  that  has  rated  the  issuer  or 
the  instrument;  or  (4)  another  asset 
permitted  by  the  OCC  to  qualify  as  CED. 
Although  currently  under  OCC 
supervisory  policy  dollar  deposits 
include  dollar  denominated  certificates 
of  deposit  payable  in  the  United  States, 
the  final  rule  categorizes  certificates  of 
deftosits  separately  to  clarify  the 
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treatment  of  these  instruments.  The 
final  rule  also  restates  the  requirement 
in  section  4  of  the  IBA.  12  U.S.C. 
3102(gJ(2),  that  the  obligations  used  for 
CED  must  be  valued  at  principal  amount 
or  market  value,  whichever  is  lower. 
The  OCC  believes  that  these 
requirements  strike  a  reasonable  balance 
between  the  OCCs  i:ont»ms  about  the 
quality  of  these  instruments  offered  as 
CED  and  providing  flexibility  to  Federal 
branches  and  agencies  in  their  choice  of 
instruments  that  can  be  properly 
pledged  as  CED.  In  addition,  the  OCC 
retains  the  authority  to  disallow  any 
particular  CED  investment  that  it 
concludes  is  inappropriate. 

The  OCC  recognizes  that,  on  the 
effeciive  date  of  this  regulation.  CED 
accounts  of  some  Federal  branciies  and 
p.jencies  may  contain  instruments  that 
do  not  meet  the  investment  grade  rating 
standard  of  the  final  rule.  In  order  to 
avoid  unne<;es.sary  operational 
disruption,  the  OCC  will  not  require 
immediate  replacement  of  those 
in-jtruments.  Instead,  an  instrument  in 
the  CED  account  that  does  not  qualify 
under  this  regulation  must  be  replaced 
with  a  qualifying  instrument,  i  e..  one 
that  satisfies  the  requirements  of  this 
regulation,  upon  maturity  of  that 
instalment  This  accommodation 
applies,  however,  only  to  instruments 
already  properly  pledged  as  CED  under 
the  current  regulation. 

Deposit  Ta king  by  an  Uninsured 
Federal  Branch  (H  2H.16I 

The  Interstate  Act.  12  U.S.C.  3104 
note,  requires  the  OCC  and  the  FDIC  to 
review  and  revise  their  regulations 
regarding  deposit-taking  by  foreign 
branches  to  ensure  that  the  agencies' 
regulations  are  consistent  with  the 
principle  of  national  treatment 
articulated  in  the  IBA.  12  U  S.C. 
3104(a)  .Spetifically.  the  OC:C  and  FT)IC 
are  directed  to  consider  whether  foreign 
branches  may  accept  initial  deposits  of 
less  than  SlOO.lXX)  from  six  cate^jories  of 
depositors  listed  in  the  statute  The 
Interstate  Act  also  dir»H;ts  the  agencies 
to  reduce  the  amount  of  deposits  of  less 
than  $10().(H)0,  not  otherwise 
permissible  under  this  regulation,  that 
may  be  a(  cepted  by  foreign  branches. 
This  exemption,  characterised  as  a 
"regulatory  de  minimis  exemption"  by 
the  Interstate  Act.  reduces  the  amount  of 
those  deposits  maintained  by  an 
uninsured  Federal  branch  under  the 
exemption  from  5%  to  1%  of  the 
average  deposits  held  by  that  Fmierol 

branch 

The  Interstate  Act  also  dirwis  the 
OCC  to  consider  equal  t  ompetilive 
opportunities  among  foreign  banks  and 
United  States  banks  and  the  availability 


of  credit  to  all  sectors  of  the  United 
States  economy,  including  international 
trade  finance.  One  objective  that 
Congress  expected  the  agencies  to 
achieve  in  the  implementation  of  this 
regulation  is  to  afford  equal  competitive 
opportunities  to  foreign  and  United 
States  banks  by  ensuring  that  foreign 
banks  do  not  receive  an  unfair 
competitive  advantage  in  taking 
uninsured  deposits. 

The  OCC  proposal,  in  general, 
adopted  the  exceptions  suggested  by. 
Congress  in  the  Interstate  Act.  but  added 
several  limited  exemptions.  The  OCC 
believes  these  additional  limited 
exemptions  are  consistent  with  the 
purposes  of  the  Interstate  Act.  The 
preamble  to  the  OCC's  proposal  set  forth 
in  detail  the  information  and  data  that 
the  OCC  reviewed  in  considering  this 
question.  See  60  FR  34907,  luly  5.  1995. 
The  final  rule  adopts  this  provision  as 
proposed  with  some  changes  as 
destjnbed  in  the  following  discussion. 

Nondeposit  Banking  Services 
(^28  16(b)(3)) 

The  Interstate  Act  requires  the  OCC  to 
consider  whether  to  permit  an 
uninsured  Federal  branch  to  accept 
initial  deposits  of  less  than  $100,000 
from  persons  to  whom  the  branch  or 
foreign  bank  has  extended  credit  or 
provided  other  nondeposit  banking 
services.  The  OCCs  proposal  provided 
that  an  uninsured  Federal  branch  may 
accept  initial  deposits  of  less  than 
$100,000  from  persons  to  whom  the 
branch  or  foreign  bank  has  extended 
credit  or  provided  other  nondeposit 
banking  services  within  the  past  12 
months  or  has  entered  into  an 
agreement  to  provide  those  services 
within  the  next  12  months. 

The  proposal  recognized  that  in  a 
banking  relationship  a  deposit  may.  in 
some  cases,  precede  the  extension  of 
credit  or  the  provision  of  other 
nondeposit  banking  services  by  the 
uninsured  Federal  branch  or  foreign 
bank.  In  the  proposal,  the  OCC  also 
indicated  that  it  was  considering 
clarifying  this  exemption  to  permit 
uninsured  Federal  branches  to  accept 
deposits  from  persons,  and  their 
affiliates,  to  whom  the  branch,  foreign 
bank,  or  any  financial  institution 
affiliate  thereof  has  extended  credit  or 
provided  other  non-deposit  banking 
service  within  the  past  12  months,  or 
with  whom  the  branch,  bank,  or  its 
financial  institution  affiliate  has  a 
written  agreement  to  extend  credit  to 
provide  such  services.  The  OCC  did  not 
re<;eive  any  comments  opposing  the 
clarification  of  this  exemption. 

One  commenter  strongly  supported 
expanding  the  scope  of  this  exemption 


to  include  nondeposit  banking  services 
provided  to  the  depositor,  or  its 
affiliates,  by  financial  affiliates  of  the 
foreign  bank.  The  commenter  noted 
that.Tike  United  States  banks,  foreign 
banks  provide  nondeposit  banking 
services  through  affiliates  for  a  variety 
of  regulatory  and  business  reasons. 
Financial  affiliates  frequently  provide 
banking  services  to  customers  that  can 
also  be  provided  directly  by  the  bank. 
Similarly,  depositors  frequently  conduct 
their  operations  through  affiliates.  The 
commenter  also  suggested  that  the  OCC 
exercise  its  discretion  under  the 
Interstate  Act  to  expand  this  category  to 
cover  deposit  services  provided  by  the 
foreign  bank  or  its  financial  institution 

affihates. 

The  OCC  has  adopted  one  of  the 
commenter's  recommendations.  The 
final  rule  expands  the  scope  of  this 
exemption  to  permit  an  uninsured 
Federal  branch  to  accept  initial  deposits 
of  less  than  $100,000  firom  a  person  to 
whom  the  branch,  foreign  bank,  or  an 
affiUate  of  the  foreign  bank  has 
extended  credit  or  provided  other 
nondeposit  banking  services  within  the 
past  12  months  or  has  a  written 
agreement  to  provide  credit  or  those 
services  within  the  next  12  months.  The 
OCC  believes  that  this  expansion  is 
warranted  by  the  connection  among  the 
foreign  entity's  various  components. 
Similarly,  a  cxistomer  who  has  a 
business  relationship  with  an  affiliate  of 
the  foreign  bank  may  prefer  the 
convenience  of  a  deposit  relationship 
with  a  Federal  branch  of  the  foreign 
bank.  Moreover,  the  deposit  relationship 
with  the  branch  may,  in  some  cases, 
precede  the  extension  of  credit  or 
providing  of  other  nondeposit  banking 
services  by  the  branch  or  foreign  bank 
or  its  affiliates. 

This  expansion  is  supported  by  the 
language  of  the  IBA,  which  defines 
"foreign  bank"  to  include  any  affiliate  of 
a  foreign  bank.  See  12  U.S.C.  3101(7). 
Consistent  with  this  exemption, 
affiliates  of  a  foreign  bank  include 
companies  that  are  capable  of  extending 
credit  or  providing  some  other 
nondeposit  banking  service  to 
prospective  depositors.  For  example, 
affiliates  of  a  foreign  bank  that  provide 
credit  or  other  nondeposit  banking 
services  may  include  investment 
advisors,  broker-dealers,  futures 
commission  merchants,  finance 
companies.  Edge  corporations  and 
Agreement  corporations,  commodity 
trading  advisors,  other  banks,  or  any 
other  comparable  institution. 

The  OCC  does  not  find  equally 
compelling  the  commenter's  argument 
to  expand  the  exemption  to  include 
affiliates  of  the  depositor,  or  to  expand 


the  transactions  triggering  the 
exemption  to  include  providing  deposit 
services.  There  is  no  explicit  statutory 
support  in  the  IBA  for  this  expansion, 
or  any  indication  in  the  Interstate  Act 
that  Congress  intended  to  include 
affiliates  of  persons  to  whom  the  branch 
or  foreign  bank  (including  its  affiliates) 
has  extended  credit  or  provided  any 
other  nondeposit  banking  service. 
However,  as  a  matter  of  convenience  to 
depositors,  the  final  rule  includes  a 
provision  in  the  exemption  to  permit  a 
Federal  branch  to  accept  deposits  from 
immediate  family  members  of  an 
individual  to  whom  the  branch  or 
foreign  bank  (including  its  affiliates)  has 
extended  credit  or  other  nondeposit 
banking  services  within  the  past  12 
months  or  has  entered  into  a  written 
agreement  to  provide  such  services 
within  the  next  12  months.  The  OCC 
notes  that  it  specifically  requested 
comment  on  an  exemption  for 
immediate  family  members  in  this 
section,  and  one  commenter  strongly 
supported  this  proposal.  The  OCC 
received  no  opposing  comments. 

Business  Deposits  (§  28.16(b)(4)) 

The  Interstate  Act  requires  the  OCC  to 
consider  whether  to  permit  an 
uninsured  branch  to  accept  initial 
deposits  of  less  than  $100,000  fix)m  a 
foreign  business  or  large  United  States 
business.  The  OCC  has  determined  that 
this  exemption  is  consistent  with  the 
objectives  in  section  6(a)  of  the  IBA,  12 
U.S.C.  3104.  Consequently,  the  OCC.s 
proposal  provided  that  an  uninsured 
Federal  branch  may  accept  initial 
deposits  of  less  than  $100,000  from 
foreign  businesses  and  large  United 
States  businesses.  The  proposal  defined 
"large  United  States  business"  to  mean 
any  business  entity  organized  under  the 
laws  of  the  United  States,  and  that  has: 
(1)  securities  registered  on  a  national 
securities  exchange  or  quoted  on  the 
National  Associate  of  Securities  Dealers 
Automated  Quotation  System 
(NASDAQ);  or  (2)  more  than  $1  million 
in  annual  gross  revenues.  The  proposal 
specifically  requested  comment  on  this 
definition,  including  the 
appropriateness  of  the  criteria  and 
suggestions  for  alternative  criteria.  Two 
commenters  suggested  modifications  to 
this  exemption. 

One  commenter  urged  the  OCC  to 
expand  this  exemption  to  permit  an 
uninsured  Federal  branch  to  accept 
deposits  from  all  businesses.  The 
commenter  believed  that  the  Interstate 
Act  gives  the  OCC  and  the  FDIC 
discretion  l)ecause  the  Interstate  Act 
directs  the  agencies  to  "consider" 
adopting  the  exemption  categories  listed 
in  the  statute.  The  commenter  noted 


that  the  ability  of  an  uninsured  Federal 
branch  to  accept  initial  deposits  of  less 
than  $100,000  from  all  businesses  is 
significant  in  maintaining  and 
expanding  credit  availability  to  the 
United  States  economy.  However,  the 
commenter  did  not  offer  more  specific 
information  to  support  this  assertion. 

Alternatively,  the  commenter 
recommended  that  the  OCC  expand  the 
exemption  criteria  to  include  businesses 
with:  (1)  $1  million  in  total  assets;  (2) 
50  or  more  employees;  or  (3)  affiliates  of 
large  United  States  businesses.  The 
commenter  suggested  that  the  OCC 
expand  the  proposed  criteria  for  large 
United  States  businesses  to 
accommodate  the  wide  range  of 
different  circumstances  of  business 
entities.  For  example,  a  foundation  or 
trust  would  not  be  listed  on  a  national 
securities  exchange  and  may  not 
generate  revenues,  although  it  could  be 
considered  large  in  terms  of  its  total 
assets  or  employees.  Also,  the 
commenter  proposed  that  the  OCC 
should  treat  a  large  United  States 
business  and  its  aj^liates  as  a  group. 

Another  commenter,  however, 
recommended  narrowing  the  exemption 
by  increasing  the  $1  million  annual 
gross  revenue  amount  required  for  large 
United  States  businesses  to  between  $25 
and  $100  million.  Furthermore,  the 
commenter  suggested  imposing 
conditions  under  which  a  domestic 
business  may  open  an  account  with  an 
uninsured  Federal  branch.  The 
commenter  argued  that  using  a  $1 
million  cut-off  would  include  a  great 
number  of  domestic  businesses  and 
would  undermine  the  purpose  of  the 
restriction.  This  commenter  did  not 
offer  any  more  specific  arguments  to 
support  its  recommendation. 

In  the  final  rule,  the  OCC  clarifies  that 
the  definition  of  "large  United  States 
business"  includes  non-profit 
institutions,  such  as  foundations.  In  the 
absence  of  data  supporting  an 
alternative  definition  of  "large  United 
States  business,"  however,  the  OCC  has 
decided  not  to  make  any  other  changes 
in  the  definition  in  the  final  rule.  The 
OCC  believes  that  the  proposal 
represents  a  reasonable  balance  between 
Congress'  concern  that  foreign  banks 
and  United  States  banks  be  provided 
equal  competitive  opportunities  and  the 
importance  of  maintaining  credit  to  all 
sectors  of  the  United  States  economy.  At 
the  same  time,  additional  criteria  or 
more  specific  conditions  under  which 
business  deposits  can  be  made,  as 
proposed  by  one  commenter,  would 
make  the  exemption  more  complex  and 
difficult  to  administer  by  uninsured 
Federal  branches,  without  clear 


evidence  that  it  would  further  the 
purposes  of  the  Interstate  Act. 

Other  Categories  of  Depositors 

(§  28.16(h)(1).  (2).  (6)  and  (8)) 

One  commenter  expressed  support  for 
the  other  categories  of  exempt 
depositors  proposed  by  the  OCC.  The 
proposal  included  a  list  of  nine  types  of 
persons  or  entities  from  which  an 
uninsured  Federal  branch  may  accept 
initial  deposits  of  less  than  $1(X),000.  In 
particular,  the  commenter  supported  the 
exemptions  for  Federal  and  state 
governments,  individuals  who  are 
neither  citizens  nor  residents  of  the 
United  States,  individuals  who  are  not 
United  States  citizens,  but  who  are 
residents  of  the  United  States  and  are 
employed  by  a  foreign  bank,  foreign 
business,  foreign  government  or 
recognized  international  organization, 
and  deposits  made  in  connection  with 
the  issuance  of  a  financial  instrument 
for  the  transmission  of  funds.  The  OCC 
did  not  receive  any  comments 
suggesting  changes  to  these  categories, 
and  the  final  rule  adopts  the  other 
depositor  exemption  categories  as 
proposed. 

De  minimis  Deposits  (§  28.16(b)(9))  and 
Transition  rule  (§  28.16(f)) 

The  bterstate  Act,  12  U.S.C.  3104 
note,  requires  that  the  OCC  reduce  the 
amount  of  deposits  of  less  than 
$100,000  that  an  uninsured  Federal 
branch  may  accept  from  any  party  under 
the  de  minimis  exemption  from  5%  to 
1%  of  the  branch's  average  deposits.' 
The  Interstate  Act  also  permits  the  OCC 
to  establish  reasonable  transition  rules 
to  facilitate  the  termination  of  any 
deposit-taking  activities  that  would  no 
longer  be  permissible  under  the  new 
regulatory  exemptions. 

As  required,  the  OCC's  proposal 
reduced  the  amount  of  the  de  minimis 
exemption  from  5%  to  1%  of  an 
uninsured  Federal  branch's  average 
deposits.  In  addition,  the  proposal 
provided  a  five-year  transition  period 
for  all  currently  exempted  accounts, 
other  than  time  deposits.  During  the 
transition  period,  branches  would  have 
to  reclassify  deposits  accepted  under  the 
current  set  of  exemptions  into  one  of  the 
new  exemptions,  or  terminate  those 
deposit  accounts  that  do  not  qualify  for 
an  exemption  under  this  regulation  as  of 
the  end  of  the  transition  period.  The 
transition  period  for  a  time  deposit 
would  be  until  maturity  of  the  deposit, 
at  which  time  the  branch  must  reclassify 
the  deposit  under  a  new  exemption, 


'  The  de  minimis  calculation  methodology 
remains  unchangea  from  the  curreni  rule  and  is 
consistent  with  the  calculation  methodology  used 
bv  the  FTHC  for  state-licensed  branches. 
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oblain  .i  special  exBinption  from  the 
OCC  for  the  .spetufi*;  deposit,  or 
terminate  the  deposit  relationship.  An 
uninsured  branch  may  continue  to 
accept  deposits  for  an  existing  account 
that  does  not  qualify  for  an  exemption 
until  the  end  of  the  transition  p«riod. 

One  commonter  addressed  the  de 
minimis  deposit  and  transition 
provisions  of  the  proposal.  The 
commenter  supported  the  general 
approach  of  the  five-year  phase-in 
period  However,  the  commenter 
suggested  the  following  modifications. 
First,  the  commonter  suggested  that  the 
reclassification  of  initial  deposits  of  less 
than  $100,000  that  wer«  accepted  under 
the  current  regulation  should  apply  only 
to  those  depositsthat  were  accepted 
under  the  current  ,S%  df  minimis  test. 
In  other  words,  the  commenter  thought 
it  unnecessiiry  to  apply  the 
reclassification  requirement  to  all 
deposits  maintained  by  uninsurtjd 
branches  under  the  currant  set  of 
exemptions  as  the  proposal  provided 

The  OCC  considered  this  opt -on  and 
de<:ided  to  adopt  the  requirement  as 
proposed  The  OCC  interprwts  the 
Interstate  At:t  to  require  re<:lassification 
of  all  deposits  maintained  by  an 
uninsured  Federal  branch  under  the 
current  exemptions  Those  exemptions 
include  deposits  rec.eived,  not  only 
under  the  5%  de  minimis  exemption, 
but  iilso  deposits  received  under  other 
current  exemptions  that  no  longer  apply 
under  the  final  rule.  The  (X:C  believes 
that  its  interpretation  is  more  consi.stent 
with  the  Interstate  Act  and  its  legislative 
history  which  appear  to  contemplate  a 
transition  period  for  all  existing 
exempted  deposits,  ;.e  ,  not  onlv  for  the 
de  minimis  deposits.  In  addition,  the 
OCC  has  provided  a  five-year  tmnsition 
period  for  rtjclassification  to  reduce  any 
disruption  imposed  by  re<:lassification 
In  the  final  nile,  the  CX:C  clarifies  that 
accounts  a«.cepted  under  all  the  existing 
regulatory  exemptions  must  be 
reclassified  during  the  transition  period. 

Se<:ond.  the  commenter  requested 
clarification  regarding  the  transition 
rule.  The  commenter  requested  that  the 
OCC  confirm  that  the  reclassification  of 
initial  deposits  of  less  than  $100,000 
could  take  place  at  any  time  during  the 
phase-in  period  depending  on  the 
circumstances  of  the  deposit  account. 
The  OCC  confirms  that  a  deposit, 
including  a  time  deposit,  may  Ix.- 
reclassified  at  anv  time  during  the  five- 
year  transition  peritxi,  but  a  time 
deposit  is  not  re<quimd  to  be  re<;lassified 
until  its  maturity  date 

Third,  the  commentei"  addresstfd  the 
transition  p«rio<l  for  time  deposits.  The 
proposal  provided  that  the  transition 
period  for  a  time  deposit  would  be  until 


maturity  of  the  deposit,  at  which  time 
the  branch  must  reclas.sify  the  deposit 
under  a  new  exemption  or  obtain  a 
special  exemption  from  the  OCC  for  the 
spe<:ific  deposit.  The  commenter 
pointed  out  that  time  deposits  i:an  be  as 
short  as  seven  days  in  duration,  and. 
therefore,  a  branch  would  have  an 
unreasonably  short  period  of  lime  to 
reclassify  many  of  its  time  deposits.  The 
commenter  recommended  that  the  OCC 
delay  the  effective  date  for  the 
requirement  to  begin  reclassifying  time 
deposits  once  they  mature  until  six 
months  after  publication  of  the  final 

rule. 

The  OCC  recognizes  that  the  proposal 
may  provide  insufficient  time  to 
reclassify  time  deposits  that  mature 
shortly  after  the  effective  date  of  the 
regulation.  Therefore,  the  final  rule 
provides,  in  the  ca.se  of  time  deposits, 
that  an  uninsured  Federal  branch  has 
until  the  maturity  of  the  time  deposit  or 
90  days  after  the  effective  date  of  the 
final  rule,  whichever  is  longer,  to 
reclassify  the  deposit.  The  OCC  believes 
that  90  days  from  the  effective  date  of 
the  final  rule  is  a  reasonable  period  of 
time  to  reclassify  time  deposits  that 
mature  shortly  after  the  effective  date  of 
the  regulation. 

Fourth,  the  commenter  requested 
clarification  regarding  the  applicability 
of  •»  28.16  to  accounts  established  with 
deposits  of  $100,000  or  more  before  the 
effec;tive  date  of  this  regulation. 
Specifically,  the  commenter  pointed  out 
that  the  proposed  definition  of  "initial 
deposit"  may  conflict  with  the 
commenter's  understanding  that 
accounts  established  with  a  deposit  of 
$100,000  or  more  before  the  effective 
date  of  the  final  rule  would  not  be 
subject  to  the  reclassification 
requirement.  The  proposal  defined 
"initial  deposit"  as  the  first  deposit 
received  after  the  effective  date  of  the 
final  rule.  The  commenter  noted  that, 
under  the  proposal,  after  the  effective 
date  of  the  final  rule  the  first  deposit  to 
an  existing  act:ount  of,  for  example. 
$10,000  that  was  initially  opened  with 
a  deposit  of  $100,000  or  more  would  be 
subje<;t  to  this  .section  although  the 
original  deposit  of  $100,000  or  more 
was  not  subject  to  the  current 
regulation.  The  commenter  requested 
confirmation  that  existing  deposits  that 
were  not  subject  to  the  exemptions 
be<;ause  the  initial  deposit  was  $100,000 
or  more  would  not  be  subject  to  the 
revised  regulation,  even  if  the  first 
deposit  in  the  account  after  the  effective 
date  of  the  revised  regulation  was  less 
than  $100,000. 

The  commenter's  interpretation  is 
(.orre«;t.  Only  initial  deposits  of  less  than 
$100,000  that  were  received  under  one 


of  the  current  sets  of  exemptions  under 
the  current  regulation  are  subject  to  the 
reclassification  requirements  in  the  final 
rule.  Accordingly,  the  OCC  changed  the 
proposed  definition  of  "initial  deposit" 
to  provide  that  a  "first  deposit"  means 
any  deposit  when  there  is  no  current 
deposit  relationship  between  the 
depositor  and  the  Federal  branch. 

Notice  of  Change  in  Activity  or 
Operations  (§28.17) 

The  proposal  added  this  section  to 
clarify  the  OCC's  policy  regarding  notice 
requirements  for  certain  changes  in 
activities  and  operations.  The  proposal 
required  a  Federal  branch  or  agency  to 
provide  a  notice  to  the  OCC  when 
changing  its  corporate  title  or  mailing 
address,  converting  to  a  state  branch, 
state  agency,  or  a  representative  office, 
or  when  its  parent  foreign  bank  changes 
its  home  state  designation. 

The  final  rule  removes  proposed 
paragraphs  (b)  and  (c)  of  this  section 
concerning  where  to  file  and  when  the 
OCC  would  accept  notices  filed  with 
other  banking  agencies.  In  order  to 
provide  this  information  for  all  filings 
and  requests  under  this  subpart,  the 
final  rule  contains  this  information  in 
§  28.10(c). 

Recordkeeping  and  Reporting  (§  28. 18) 

The  proposal  restated  current  OCC 
policy  and  practice  requiring  a  parent 
foreign  bank  to  provide  the  OCC  with 
information  regarding  its  affairs.  The 
proposal  also  added  a  specific 
requirement  that  a  foreign  bank 
operating  a  Federal  branch  or  agency  in 
the  United  States  provide  the  OCC  with 
a  copy  of  regulatory  repwrts  that  it  files 
with  other  Federal  regulatory  agencies 
that  are  designated  in  guidance  issued 
by  the  OCC.  The  proposal  also  clarified 
that,  while  a  Federal  branch  or  agency 
does  not  need  to  maintain  all  records  in 
English,  it  must  maintain  sufficient 
records  in  English  to  permit  examiners 
to  perform  their  responsibilities.  The 
OCC  received  no  comments  on  this 
section  and  has  made  no  changes  in  the 
final  rule. 
S4aintenance  of  Assets  (§28.20) 

The  proposal  clarified  the  current 
asset  maintenance  requirements  for 
Federal  branches  and  agencies.  Because 
the  OCC  believes  that  the  iraportanc-e  of 
the  asset  maintenance  requirement  as  a 
supervisory  tool  may  increase  in  the 
future,  the  proposal  requested  comment 
on  whether  the  level  of  detail  provided 
in  the  proposal  adequately  clarified  the 
use  and  scope  of  the  provision  to  the 
industry.  The  OCC  also  requested 
comment  on  the  exclusion  of  classified 
assets.  The  OCC  received  no  comments 
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on  either  issue  and  made  no  changes  in 
the  final  rule. 

Termination  of  a  Federal  Branch  or 
Agency  (§28.23) 

The  proposal  clarified  the  OCC's 
authority  to  terminate  Federal  branches 
and  agencies.  The  proposal  explicitly 
spelled  out  the  grounds  for  termination 
in  section  4(i)  of  the  IBA,  12  U.S.C. 
3102(i].  and  the  grounds  for  national 
bank  termination  in  12  U.S.C.  191  and 
12  U.S.C.  1821(c)(5).  h  also  stated  that 
"  a  recommendation  from  the  FRB  to 
terminate  a  Federal  branch  or  agency 
could  constitute  grounds  for 
termination.  The  OCC  received  no 
comments  on  this  section.  ' 

The  OCC  further  clarifies  this  section 
in  the  final  rule  by  including  a  reference 
to  termination  of  a  Federal  branch  or 
agency  based  on  the  foreign  bank's 
insolvency,  as  specified  in  section 
4(j)(l)  of  the  IBA,  12  U.S.C.  3102(j)(l). 
In  other  respects,  the  final  rule  is 
unchanged  from  the  proposal. 

Subpart  C — International  Lending 
Supervision 

Allocated  Transfer  Risk  Reserve 
(§  28.52)  and  Accounting  for  Fees  on 
International  Loans  (§28.53) 

This  subpart  implements  the 
requirements  of  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3901  et  seq.).  Subpart  C  requires 
national  banks  and  District  of  Columbia 
banks  to  establish  reserves  against  the 
risks  presented  in  certain  international 
assets  and  sets  forth  the  accounting  for 
various  fees  received  by  the  banks  when 
making  international  loans. 

This  subpart  is  subpart  B  of  part  20  in 
the  current  regulation.  The  proposal 
relocated  this  subpart  to  subpart  C  of 
part  28.  Because  subpart  B  of  part  20 
was  originally  promulgated  in 
cooperation  with  the  FRB  and  the  FDIC, 
the  OCC  intends  to  review  the  subpart 
with  those  agencies  in  the  future,  and. 
therefore,  the  OCC  made  no  substantive 
changes  to  this  subpart  in  the  proposal. 
Public  comment  was  invited  on  the 
subpart  in  order  to  bring  particular 
issues  to  the  OCC's  attention. 

One  commenter  recommended  that 
the  accounting  provisions  in  the 
proposal  be  amended  to  be  uniform 
among  the  Federal  banking  regulatory 
agencies  and  consistent  with  generally 
accepted  accounting  principles  and 
various  Financial  Accounting  Standards 
Board  Statements.  The  commenter  also 
requested  clarification  of  regulatory 
accounting  practices  for  the  allocated 
transfer  risk  reserve  as  it  relates  to  the 
allowance  for  loan  and  lease  losses.  The 
OCC  will  address  these  issues  when  the 


subpart  is  reviewed  with  the  FRB  and 
the  FDIC. 

Technical  Changes  to  Part  5 

Insofar  as  the  final  rule  consolidates 
all  substantive  rules  regarding  the 
corporate  activities  of  Federal  branches 
and  agencies  into  part  28.  the  OCC 
removes  those  sections  in  12  CFR  part 
5  that  concern  Federal  branches  and 
agencies.  However,  the  final  rule  points 
out,  in  §  28.10(c),  that  the  rules  of 
general  applicability  in  part  5  apply  to 
a  Federal  branch  or  agency  as  they 
would  to  a  national  bank  undertaking  a 
similar  transaction,  unless  otherwise 
stated  in  part  28. 

Derivation  Table 

This  table  directs  readers  to  the 
original  provision  upon  which  the 
revised  provision  is  based. 


Revised  pro- 
vision 

Originat  pro- 
vision 

Comments 

§28.2 

§20.2  

Modified. 

§28.3 

§§20.3,  20.4 

Significant 
change. 

§  28.4(a)  

Added. 

§  28.4(b)  

12  CFR 
7.7010(b) 
(1995). 

ModHied. 

§  28.4(c)  

12  CFR 
7.1012 
(1995). 

No  change. 

§20.5  

Removed. 

§28.11  

§28.2  

Significant 
change. 

§28.12 

§28.3  

Significant 
change. 

§28.13 

§28.4  

Significant 
change. 

§28.14 

§28.5  

Modified. 

§28.15 

§28.6  

Significant 
change. 

§28.16 

§28.8  

Significant 
change. 

§28.17 

Added. 

§28.18 

§28. 'lb  

Significant 
change. 

§28.19 

Added. 

§28.20 

§28.9  

Significant 
change. 

§28.22 

Added. 

§28.23 

Added. 

Subpart  C 

Subpart  B  of 
part  20. 

No  change. 

§5.23  

Removed. 

§5.25  

Removed. 

§5.32  

Removed. 

§5.41  

Removed. 

§5.43  

Removed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  reduce  the 
regulator}'  burden  on  national  banks  and 
Federal  branches  and  agencies  of  foreign 


banks,  regardless  of  size,  by  simplifying 
and  clarifying  existing  regulations. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action. 

Unfunded  Mandates  Refbrm  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4, 109  Stat.  48  (March  22.  1995) 
(Unfunded  Mandates  Act),  requires  that 
an  agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  the  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  dtematives  before 
promulgating  a  rule.  Because  the  OCC 
has  determined  that  the  final  rule  will 
not  result  in  expenditures  by  state, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year,  the  OCC  has 
not  pre]>ared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 
Nevertheless,  as  discussed  in  the 
preamble,  the  final  rule  has  the  effect  of 
reducing  burden. 

Paperwork  Reduction  Act  of  1995 

The  collection  of  information 
requirements  contained  in  this  final  rule 
have  received  approval  from  the  Office 
of  Management  and  Budget  in 
accordance  with  the  Paperwoik 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  under  OMB  control  number 
1557-0102.  Comments  on  the  collection 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1557- 
0204,  Washington.  DC  20503.  with 
copies  to  the  Legislative  and  Regulatory 
Activities  Division  1557-  0204.  Office  of 
the  Comptroller  of  the  Currency.  250  E 
Street.  SW,  Washington.  DC  20219.  The 
OCC  will  submit  the  collection  of 
information  requirements  contained  in 
this  final  rule  for  renewal  of  OMB 
approval  following  publication  of  this 
final  rule. 

The  collection  of  information 
requirements  in  this  rule  are  found  in  12 
CFR  28.3.  28.10.  28.13.  28.14.  28.15. 
28.16.  28.17.  28.18.  28  20.  2852,  28.53, 
and  28.54  The  collections  of 
information  are  necessar\'  for  regulatory 
and  examination  purposes,  for  Federal 
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branches  and  agencies  and  national 
banks  with  foreign  operations  to  ensure 
their  compliance  with  Federal  law  and 
regulations,  and  to  evidence  compliance 
with  various  regulatory  requirements 
This  information  assists  management  in 
its  safe  and  sound  opwration  of  the 
institution  The  OCC  uses  the 
information  to  evaluate  national  banks 
with  international  operations  and 
Federal  branches  and  agencies  for 
supervisory,  prudential,  and  legal 
purposes,  and  for  statisti<al  and 
examination  purposes. 

Respondents  are  not  required  to 
respond  to  the  foregoing  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number 
The  likely  respondents  are  foreign  banks 
and  naiional  banks. 

Estiinntfii  avemfif  anntinl  burden 
hours  per  recordkeeper  .Jti.3  hours. 

Estimated  number  nf  record  keepers 

185. 
Estimated  total  annual  recordkeepmg 

burden  One  per  year 

Start-up  costs  to  respondents:  none 

List  of  Subfects 

;  2  CFR  Fart  5 

Administrative  practue  and 
procedure.  National  brinks.  Reporting 
and  rei.ordkeeping  requinmients. 
S«t.urilies 

12CFH  Part  20 

Foreign  banking.  National  banks. 
Reporting  and  rw  ordkeeping 
requirements. 

12  CFR  Part  28 

Foreign  banking,  National  banks. 
Reporting  and  rword  keeping 

requirements 

Authority  and  Lwuance 

For  the  reasons  set  out  in  the 
preamble  and  under  the  author.tv  of  12 
US  C.  '13a,  602.  and  3108,  chapter  1  of 
title  12  of  the  Cx)de  of  Federal 
Regulations  is  amended  as  set  lorth 
below 

PART  5— {AMENDEDl 

I.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority;  12  I   SC   1  etseqMU 

1 5.23    [Removed] 

2  Se<.tioii  5.23  is  removed. 

§  5.25    [Removed] 

3  Se«:tion  S.ZS  is  removed. 

$  5.32    [Removed] 

4  Section  5.32  is  removed 

1 5.41     (Removed] 

5  Section  .").41  is  removed. 


fS.43 

6.  Section  5.43  is  removed. 

PART  20-{REMOVED] 

7.  Fart  20  is  removed. 

8.  Part  28  is  revised  to  read  as  follows: 

PART  28-4NTERNAT10NAL  BANKING 
ACTIVITIES 

Subpwt  A— Foratgn  Opwaltone  of  NMlonal 
Banks 

Sec. 

28  1  Authority,  purpose,  and  scope. 

2A.2  Derinitions. 

28  3  Filing  requiremenU  for  foreign 

operations  of  a  national  bank 

28  4  PormiMible  activities 

28  5  Filing  of  notice 

Subpart  B— federal  Brandtaa  and  Aoenctoa- 
of  Foreign  Banks 

28  10    .^utho^ty.  purpose,  scope,  and  filing 
requiivments. 

28.11  Dnflnitions 

28.12  Approval  of  a  Federal  branch  or 

agency 
28  11     Pemiis-sible  activities. 
28  14     Limitations  based  upon  capital  of  a 

foreign  bank 
28  1 5    Capital  equivalency  deposits 
28  1b    Deposit-taking  by  an  uninsured 

Federal  branch 
28.17     Notice  nf  change  in  activity  or 

operations. 
2H  18     Rt-t-ordkeeping  and  reporting. 
2H  19     Enforcement 
28  20     Maintcnancp  of  assets. 
28  21     .Service  of  pnicess. 
28  22    Voluntary  liquidation. 
28  23     Termination  of  a  Federal  branch  or 

agen<.y 

Subpart  C— international  Lending 
Supervision 

28  50     Authority,  purpose,  and  scope. 

28  51     Definitions 

28  52     Allocated  transfer  risk  reserve. 

28  53     .^(xounting  for  fees  on  international 

loans 
28  54     Reporting  and  disclosure  of 

intpmntional  assets 
Aulhorily:  12  U.S.C:   1  t-t  seq  .  93a.  161, 
h02.  1818,  3102.  3108.  and  3901  et  seq. 

Sutjpart  A— Foreign  Operations  of 
National  Banks 

5  28. 1     A  uthorlty ,  purpoae,  and  scope. 

(a)  Authority.  This  subpart  is  issued 
pursuant  to  12  U.S.C.  1  et  seq  . 
24(Seventh).  93a,  and  602 

(b)  Purpose.  This  subpart  sets  forth 
filing  requirements  for  national  banks 
that  engage  in  international  operations 
and  clarifies  permissible  foreign 
activities  of  national  banks. 

(c)  Scope.  This  subpart  applies  to  any 
national  bank  that  engages  in 
international  operations  through  a 
foreign  branch,  or  acquires  an  interest  in 
an  Edge  corporation,  Agreement 
corporation,  foreign  bank,  or  certain 
other  foreign  organizations. 


I2B.2    OeflniUons. 

For  purposes  of  this  subpart: 

(a)  Agreement  corporation  means  a 
corporation  having  an  agreement  or 
undertaking  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB)  under  section  25  of  the 
Federal  Reserve  Act  (FRA).  12  U.S.C. 
601  through  604a. 

(b)  Edge  corpomtion  means  a 
corporation  that  is  organized  under 
section  25(a)  of  the  FRA.  12  U.S.C.  611 
through  631. 

(c)  Foreign  bank  means  an 
organization  that: 

(1)  Is  organized  under  the  laws  of  a 
foreign  country; 

(21  Engag«s  in  the  business  of 
banking; 

(3)  Is  recognized  as  a  bank  by  the  bank 
supervisory  or  monetary  authority  of  the 
country  of  its  organization  or  principal 
banking  operations; 

(4)  Receives  deposits  to  a  substantial 
extent  in  the  regular  course  of  its 
business;  and 

(5)  Has  the  power  to  accept  demand 
deposits. 

(d)  Foreign  branch  means  an  office  of 

a  national  bank  (other  than  a 
representative  office)  that  is  located 
outside  the  United  States  at  which 
banking  or  financing  business  is 
conducted. 

(e)  Foreign  country  means  one  or 
more  foreign  nations,  and  includes  the 
overseas  territories,  dependencies,  and 
insular  possessions  of  those  nations  and 
of  the  United  States,  and  the 
Commonwealth  of  Puerto  Rico. 

f2a.3    Rling  raqulramants  for  foreign 
operations  of  s  national  bank. 

(a)  Notice  requirement.  A  national 
bank  shall  notify  the  OCC  when  it: 

(1)  Files  an  application,  notice,  or 
report  with  the  FRB  to: 

(i)  Establish,  open,  close,  or  relocate  a 
foreign  branch;  or 

(ii)  Acquire  or  divest  of  an  interest  in, 
or  close,  an  Edge  corporation, 
Agreement  corporation,  foreign  bank,  or 
other  foreign  organization;  or 

(2)  Opens,  closes,  or  relocates  a 
foreign  branch,  and  no  application  or 
notice  is  required  by  the  FRB  for  such 
transaction. 

(b)  Other  applications  and  notices 
accepted.  In  lieu  of  a  notice  under 
paragraph  (a)(1)  of  this  section,  the  OCC 
may  accept  a  copy  of  an  application, 
notice,  or  report  submitted  to  another 
Federal  agency  that  covers  the  proposed 
action  and  contains  substantially  the 
same  information  required  by  the  OCC. 

(c)  Additional  information.  A  national 
bank  shall  furnish  the  OCC  with  any 
additional  information  the  OCC  may 
require  in  connection  with  the  national 
bank's  foreign  operations. 
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§28.4    Permissible  activities. 

(a)  General.  Subject  to  the  applicable 
approval  process,  if  any.  a  national  bank 
may  engage  in  any  activity  in  a  foreign 
country  that  is: 

(1)  Pennissible  for  a  national  bank  in 
the  United  States;  and 

(2)  Usual  in  connection  with  the 
business  of  banking  in  the  country 
where  it  transacts  business. 

(b)  Additional  activities.  In  addition 
to  its  general  banking  powers,  a  national 
bank  may  engage  in  any  activity  in  a 
foreign  country  that  is  permissible 
under  the  FRB's  Regulation  K,  12  CFR 
part  211. 

(c)  Foreign  operations  guarantees.  A 
national  bank  may  guarantee  the 
deposits  and  other  liabilities  of  its  Edge 
corporations  and  Agreement 
corporations  and  of  its  corporate 
instrumentalities  in  foreign  countries. 

S28.5    Filing  of  notice. 

(a)  Where  to  file.  A  national  bank  shall 
file  any  notice  or  submission  required 
under  this  subpart  with  the  Office  of  the 
Comptroller  of  the  Currency, 
International  Banking  and  Finance,  250 
E  Street  SVV,  Washington,  DC  20219. 

(b)  Availability  of  forms.  Individual 
forms  and  instructions  for  filings  are 
available  from  International  Banking 
and  Finance. 

Subpart  B — Federal  Branches  and 
Agencies  of  Foreign  Banks 

S  28. 1 0    Authority,  purpose,  scope,  and 
filing  requirements. 

(a)  Authority.  This  subpart  is  issued 
pursuant  to  the  authority  in  the 
International  Banking  Act  of  1978  (IBA), 
12  U.S.C.  3101  et  seq..  and  12  U.S.C. 
93a. 

(b)  Purpose  and  scope.  This  subpart 
implements  the  IBA  pertaining  to  the 
licensing,  supervision,  and  operations  of 
Federal  branches  and  agencies  in  the 
United  States. 

(c)  Filing  requirements — (1)  Rules  of 
general  applicability.  Except  as 
otherwise  provided  by  the  OCC,  the 
rules  of  general  applicability  in  12  CFR 
part  5  apply  to  any  filing  by  a  foreign 
bank,  or  Federal  branch  or  agency  as 
they  would  to  a  similar  filing  by  a 
national  bank. 

(2)  Where  to  file.  A  foreign  bank  or  a 
Federal  branch  or  agency  shall  file  any 
notice  or  submission  required  under 
this  subpart  with  the  Office  of  the 
Comptroller  of  the  Currency, 
International  Banking  and  Finance,  250 
E  Street  SW,  Washington,  DC  20219. 

(3)  Availability  of  forms.  Individual 
forms  and  instructions  for  filings  are 
available  from  International  Banking 
and  Finance. 


(4)  Other  notices  accepted.  The  OCC 
accepts  a  copy  of  an  application  form, 
notice,  or  report  submitted  to  another 
Federal  regulatory  agency  that  covers 
the  proposed  action  and  contains 
substantially  the  same  information  as 
would  be  required  by  the  OCC.  The  OCC 
may  also  require  the  applicant  to  submit 
supplemental  information. 

§28.11    Definitions. 

For  purposes  of  this  subpart: 

(a)  Affiliate  means  any  entity  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  entity. 

(b)  Agreement  corporation  means  a 
corporation  having  an  agreement  or 
undertaking  with  the  FRB  under  section 
25  of  the  FRA,  12  U.S.C.  601  through 
604a. 

(c)  Capital  equivalency  deposit  means 
a  deposit  by  a  Federal  branch  or  agency 
in  a  member  bank  as  described  in 
section  4  of  the  IBA,  12  U.S.C.  3102(g). 

(d)  Change  the  status  of  an  office 
means  conversion  of  a; 

(1)  State  branch  or  state  agency 
operated  by  a  foreign  l>ank,  or  a 
commercial  lending  company  controlled 
by  a  foreign  bank,  into  a  Federal  branch, 
limited  Federal  branch,  or  Federal 
agency; 

(2)  Federal  agency  into  a  Federal 
branch  or  limited  Federal  branch; 

(3)  Federal  branch  into  a  limited 
Federal  branch  or  Federal  agency;  or 

(4)  Limited  Federal  branch  into  a 
Federal  branch  or  Federal  agency. 

(e)  Control.  An  entity  controls  another 
entity  if  the  entity  directly  or  indirectly 
controls  or  has  the  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  other  entity  or  controls 
in  any  manner  the  election  of  a-majority 
of  the  directors  or  trustees  of  the  ether 
entity. 

(f)  Edge  corporation  means  a 
corporation  that  is  organized  under 
section  25(a)  of  the  FRA,  12  U.S.C.  611 
through  631. 

(g)  Establish  a  Federal  branch  or 
agency  means  to: 

(1)  Open  and  conduct  business 
through  a  Federal  branch  or  agency; 

(2)  Acquire  directly  or  indirectly 
through  merger,  consolidation,  or 
similar  transaction  with  another  foreign 
bank,  the  of)erations  of  a  Federal  branch 
or  agency  that  is  open  and  conducting 
business; 

(3)  Acquire  a  Federal  branch  or 
agency  through  the  acquisition  of  a 
foreign  bank  subsidiary  that  will  cease 
to  operate  in  the  same  corporate  form 
following  the  acquisition; 

(4)  Change  the  status  of  an  office;  or 

(5)  Relocate  a  Federal  branch  or 
agency  within  a  state  or  from  one  state 
to  another. 


(h)  Federal  agency  means  an  office  or 
place  of  business,  licensed  by  the  OCC 
and  operated  by  a  foreign  bank  in  any 
state,  that  may  engage  in  the  business  of 
banking,  including  maintaining  credit 
balances,  cashing  checks,  and  lending 
money,  but  may  not  accept  deposits 
from  citizens  or  residents  of  the  United 
States.  Obligations  may  not  be 
considered  credit  balances  unless  they 
are: 

(1)  Incidental  to,  or  arise  out  of  the 
exercise  of,  other  lawful  banking 
powers; 

(2)  To  serve  a  specific  purp>ose: 

(3)  Not  solicited  from  tne  general 
public; 

(4)  Not  used  to  pay  routine  operating 
expenses  in  the  United  States  such  as 
salaries,  rent,  or  taxes; 

(5)  Withdrawn  within  a  reasonable 
period  of  time  after  the  specific  purpose 
for  which  they  were  placed  has  been 
accomplished;  and 

(6)  Drawn  upon  in  a  manner 
reasonable  in  relation  to  the  size  and 
nature  of  the  account. 

(i)  Federal  branch  means  an  office  or 
place  of  business,  licensed  by  the  OCC 
and  operated  by  a  foreign  t)ank  in  any 
state,  that  may  engage  in  the  business  of 
banking,  including  accepting  deposits, 
that  is  not  a  Federal  agencv  as  defined 
in  paragraph  (h)  of  this  section. 

[])  Foreign  Ixjnk  means  an 
organization  that  is  organized  under  the 
laws  of  a  foreign  country,  a  territory  of 
the  United  States,  Puerto  Rico,  Guam, 
American  Samoa,  or  the  Virgin  Islands, 
and  that  engages  directly  in  the  business 
of  banking  in  a  foreign  country. 

(k)  Foreign  business  means  any  entity, 
including  a  corporation,  partnership, 
sole  proprietorship.  as,sociation. 
foundation  or  trust  that  is  organized 
under  the  laws  of  a  foreign  country,  or 
any  United  States  entity  that  is 
controlled  by  a  foreign  entity  or  foreign 
national. 

(1)  Foreign  country  means  one  or  more 
foreign  nations,  and  includes  the 
overseas  territories,  dependencies,  and 
insular  possessions  of  those  nations  and 
of  the  United  States,  and  the 
Commonwealth  of  Puerto  Rico. 

(m)  Home  country  means  the  country 
in  which  the  foreign  bank  is  chartered 
or  incorporated. 

(n)  Home  country  supen'isor  means 
the  governmental  entity  or  entities  in 
the  foreign  bank's  home  country 
responsible  for  supervising  and 
regulating  the  foreign  bank. 

(o)  Home  state  of  a  foreign  bank 
means  the  state  in  which  the  foreign 
bank  has  a  branch,  agency,  subsidiary 
commercial  lending  company,  or 
subsidiary  bank.  If  a  foreign  bank  has  an 
office  in  more  than  one  state,  the  home 
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state  of  the  foreign  bank  is  the  state  that 
is  selected  to  he  the  home  state  by  the 
foreign  bank  or,  in  default  of  the  foreign 
bank's  selection,  by  the  FRB. 

(p)  Immediate  family  member  of  an 
individual  means  the  spouse,  father, 
mother,  brother,  sister,  son,  or  daughter 
of  that  individual 

(;])  Initial  deposit  means  the  first 
deposit  transaction  between  a  depositor 
and  the  Federal  branch  made  on  or  after 
Ji.ly  1.  1M6.  The  initial  deposit  may  be 
placed  into  different  deposit  accounts  or 
into  different  kinds  of  deposit  accounts, 
such  as  demand,  savings,  or  time 
aciiounts.  Deposit  ac.counts  that  ore  held 
by  a  depositor  in  the  same  right  and 
capacity  may  be  added  together  for  the 
purpose  of  determining  the  dollar 
amount  of  the  initial  deposit.  First 
deposit  means  the  deposit  made  when 
there  is  no  current  deposit  relationship 
between  the  depositor  and  the  Federal 
bran(.h. 

(r)  International  banking  facility 
means  a  set  of  asset  and  liability 
accounts  segregated  on  the  books  and 
records  of  a  depository  institution,  a 
United  States  branch  or  agency  of  a 
foreign  bank,  or  an  Edge  corporation  or 
Agreement  corporation,  that  includes 
only  international  banking  facility  time 
deposits  and  extensions  of  credit. 
(s)  Large  United  States  business 
means  any  business  entity  iFicluding  a 
corporation,  company,  partnership,  sole 
proprietorship,  assoc  iation.  foundation 
or  trust  that  is  organized  under  the  laws 
of  the  United  States  or  any  state  thereof, 

and  has: 

(1)  Securities  registered  on  a  national 
securities  exchange  or  quoted  on  the 
National  As.sociation  of  Se<;urities 
Dealers  Automated  Quotation  System; 

or 

(2)  More  than  $1  million  in  annual 
gross  revenues  for  the  fiscal  year 
immediately  preceding  the  year  of  the 
initial  deposit. 

(t)  Limited  Federal  branch  means  a 
Federal  branch  that,  pursuant  to  an 
agreement  between  the  parent  foreign 
bank  and  the  FRB.  may  ret;eive  only 
those  deposits  permissible  for  an  Kdge 
corporation  to  receive. 

(u)  Managed  or  controlled  by  a 
Federal  branch  or  agency  means  that  n 
majority  of  the  responsibility  for 
business  decisions,  including  dei:isions 
with  regard  to  lending,  asset 
management,  funding,  or  liability 
management,  or  the  responsibility  for 
recordkeeping  of  assets  or  liabilities  for 
a  non-LInited  Stales  offu*,  resides  at  the 
Federal  branch  or  agency.  For  purposes 
of  this  definition,  forwarding  data  or 
information  of  offshore  operations 
gathered  or  compiled  by  the  United 
States  office  in  the  normal  course  of 


business  to  the  parent  foreign  bank  does 
not  constitute  recordkeeping. 

(v)  Manual  means  the  Comptroller's  . 
Manual  for  Corporate  Activities  (see  12 
CFR  part  5). 

(w)  Parent  foreign  hank  senior 
management  means  individuals  at  the 
executive  level  of  the  parent  foreign 
bank  who  are  responsible  for 
supervising  and  authorizing  activities  of 
the  Federal  branch  or  agency. 

(\)  Person  means  an  individual  or  a 
corporation,  government,  partnership, 
association,  or  any  other  entity. 

(y)  State  means  any  state  of  the 
United  States  and  the  District  of 
Columbia. 

(z)  United  States  bank  means  a  bank 
organized  under  the  laws  of  the  United 
States  or  any  state. 

$2&12    Approvni  Of  a  Federal  branch  or 
agency. 

(a)  Approval  requirements.  A  foreign 
bank  shall  submit  an  application  to  and 
obtain  prior  approval  from  the  OCC 
before  it: 

( 1 )  Establishes  a  Federal  branch, 
Federal  agency,  or  limited  Federal 
branch;  or 

(2)  Exercises  fiduciary  powers  at  a 
Federal  branch.  (A  foreign  bank  may 
submit  an  application  to  exercise 
fiduciary  powers  at  the  time  of  filing  an 
application  for  a  Federal  branch  or  at 
any  subsequent  dale.) 

(b)  Standards  for  approval.  Generally, 
in  reviewing  an  application  by  a  foreign 
bank  to  establish  a  Federal  branch  or 
agency,  the  OCC  considers: 

(1)  The  financial  and  managerial 
resources  and  hiture  prospects  of  the 
applicant  foreign  bank  and  the  Federal 
branch  o[  agency; 

(2)  Whether  the  foreign  bank  has 
furnished  to  the  OCC  the  information 
the  OCC  requires  to  assess  the 
application  adequately,  and  provided 
the  OCC  with  adequate  assurances  that 
infonnation  will  be  made  available  to 
the  OCC  on  the  operations  or  activities 
of  the  foreign  bank  or  any  of  its  affiliates 
that  the  OCC  deems  necessary  to 
determine  and  enforce  compliance  with 
the  IBA  and  other  applicable  Federal 
banking  statutes; 

(3)  Whether  the  foreign  bank  and  its 
United  States  affiliates  are  in 
compliance  with  applicable  United 
States  law; 

(4)  The  convenience  and  needs  of  the 
community  to  be  served  and  the  effects 
of  the  proposal  on  competition  in  the 
domestic  and  foreign  commerce  of  the 
United  States: 

(5)  Whether  the  foreign  bank  is 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor;  and 


(6)  Whether  the  home  country 
supervisor  has  consented  to  the 
proposed  establishment  of  the  Federal 
branch  or  agency. 

(c)  Comprehensive  supervision  or 
regulation  on  a  consolidated  basis.  In 
determining  whether  a  foreign  bank  is 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis,  the 
OCC  reviews  various  factors,  including 
whether  the  foreign  bank  is  supervised 
or  regulated  in  a  manner  so  that  its 
home  country  supervisor  receives 
sufficient  information  on  the  worldwide 
operations  of  the  foreign  bank  to  assess 
the  foreign  bank's  overall  financial 
condition  and  compliance  with  laws 
and  regulations  as  specified  in  the  FRB's 
Regulation  K.  12  CFR  211.24. 

(d)  Conditions  on  approvaL  The  OCC 
may  impose  conditions  on  its  approval 
including  a  condition  permitting  future 
termination  of  activities  based  on  the 
inability  of  the  foreign  bank  to  provide 
information  on  its  activities,  or  those  of 
its  affiliate,  that  the  OCC  deems 
necessary  to  determine  and  enforce 
compliance  with  United  States  banking 

laws. 

(e)  Expedited  review.  Unless  the  OCC 
concludes  that  the  filing  presents 
significant  supervisory  or  compliance 
concerns,  or  raises  significant  legal  or 
policy  issues,  the  OCC  generally 
processes  the  following  filings  by  an 
eligible  foreign  bank,  as  defined  in 
paragraph  (f)  of  this  section,  under 
expedited  review  procedures: 

(1 )  Intrastate  relocations.  An 
application  submitted  by  an  eligible 
foreign  bank  to  relocate  a  Federal 
branch  or  agency  within  a  state  is 
deemed  approved  by  the  OCC  as  of  the 
seventh  day  afler  the  close  of  the 
applicable  public  comment  period  in  12 
CFR  part  5.  unless  the  OCC  notifies  the 
bank  prior  to  that  date  that  the  filing  is 
not  eligible  for  expedited  review. 

(2)  change  of  status.  An  application 
to  change  the  status  of  an  office 
submitted  by  an  eligible  foreign  bank  is 
deemed  approved  by  the  OCC  45  days 
after  filing  with  the  OCC,  unless  the 
OCC  notifies  the  bank  prior  to  that  date 
that  the  filing  is  not  eligible  for 
expedited  review. 

(3)  Fiduciary  powers.  An  application 
submitted  by  an  eligible  foreign  bank  to 
exercise  fiduciary  powers  at  an 
established  Federal  branch  is  deemed 
approved  by  the  OCC  30  days  afler  filing 
with  the  OCC,  unless  the  OCC  notifies 
the  bank  prior  to  that  date  that  the  filing 
is  not  eligible  for  expedited  review. 

(4)  Other  filings.  Any  other 
application  submitted  by  an  eligible 
foreign  bank  may  be  approved  by  the 
OCC  on  an  expedited  basis  as  described 
in  the  Manual. 
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(0  Eligible  foreign  bank.  For  purposes 
of  this  section,  a  foreign  bank  is  an 
eligible  foreign  bank  if  each  Federal 
branch  and  agency  of  the  foreign  bank 
in  the  United  States: 

(1)  Has  a  composite  rating  of  1  or  2 
under  the  interagency  rating  system  for 
United  States  branches  and  agencies  of 
foreign  banks; 

(2)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  formal  written 
agreement.  Prompt  Corrective  Action 
directive  (see  12  CFR  part  6)  or,  if 
subject  to  such  order,  agreement,  or 
directive,  is  informed  in  writing  by  the 
OCC  that  the  Federal  branch  or  agency 
may  be  treated  as  an  "eligible  foreign 
bank"  for  purposes  of  this  section;  and 

(3)  Has,  if  applicable,  a  Community 
Reinvestment  Act  (CRA).  12  U.S.C. 
2906,  rating  of  "Outstanding"  or 
"Satisfactory". 

(g)  After-the-fact  approval.  Unless 
otherwise  provided  by  the  OCC,  a 
foreign  bank  proposing  to  establish  a 
Federal  branch  or  agency  through  the 
acquisition  of,  or  merger  or 
consolidation  with,  a  foreign  bank  that 
has  an  office  in  the  United  States,  may 
proceed  with  the  transaction  before  an 
application  to  establish  the  Federal 
branch  or  agency  has  been  filed  or  acted 
upon,  if  the  applicant: 

(1)  Gives  the  OCC  reasonable  advance 
noUce  of  the  proposed  acquisition, 
merger,  or  consolidation; 

(2]  Prior  to  consummation  of  the 
acquisition,  merger,  or  consolidation, 
commits  in  %¥riting  to  comply  with  the 
OCC  application  procedures  within  a 
reasonable  period  of  time,  or  has  already 
submitted  an  application;  and 

(3)  Commits  in  writing  to  abide  by  the 
OCC's  decision  on  the  application, 
including  a  decision  to  terminate 
activities  of  the  Federal  branch  or 
agency. 

(h)  Procedures  for  approval.  A  foreign 
bank  shall  file  an  application  for 
approval  pursuant  to  this  section  in 
accordance  with  12  CFR  part  5  and  the 
Manual. 

(i)  Additional  requirements.  Nothing 
in  this  section  relieves  a  foreign  bank  of 
any  requirement  to  obtain  the  approval 
of  the  FRB  as  may  be  necessary  under 
the  FRB's  Regulation  K,  12  CFR  part 
211. 

f2&l3    ParmiaaMaaetfvltlaa. 

(a)  Applicability  of  laws — (1)  General. 
Except  as  otherwise  provided  by  the 
IBA,  other  Federal  laws  or  regulations, 
or  otherwise  determined  by  the  OCC, 
the  operations  of  a  foreign  bank  at  a 
Federal  branch  or  agency  shall  be 
conducted  with  the  same  rights  and 
privileges  and  subject  to  the  same 
duties,  restrictions,  penalties,  liabiUties, 


conditions,  and  limitations  that  would 
apply  if  the  Federal  branch  or  agency 
were  a  national  bank  operating  at  the 
same  location. 

(2)  Parent  foreign  bank  senior 
management  approval.  Unless 
otherwise  provided  by  the  OCC,  any 
provision  in  law,  regulation,  policy,  or 
procedure  that  requires  a  national  bank 
to  obtain  the  approval  of  its  board  of 
directors  will  be  deemed  to  require  a 
Federal  branch  or  agency  to  obtain  the 
approval  of  parent  foreign  bank  senior 
management. 

(b)  Management  of  shell  branches — 
(1)  Federal  branches  and  agencies.  A 
Federal  branch  or  agency  of  a  foreign 
bank  shall  not  manage,  through  an  office 
of  the  foreign  bank  that  is  located 
outside  the  United  States  and  that  is 
managed  or  controlled  by  that  Federal 
branch  or  agency,  any  type  of  activity 
that  a  United  States  bai^  is  not 
permitted  to  manage  at  any  branch  or 
subsidiary  of  the  United  States  bank  that 
is  located  outside  the  United  States. 

(2)  Activities  managed  in  foreign 
branches  or  subsidiaries  of  United 
States  banks.  The  types  of  activities 
referred  to  in  paragraph  (b)(1)  of  this 
section  include  the  types  of  activities 
authorized  to  a  United  States  bank  by 
state  or  Federal  charters,  regulations 
issued  by  chartering  or  regulatory 
authorities,  and  other  United  States 
banking  laws.  However,  United  States 
procedural  or  quantitative  requirements 
that  may  be  applicable  to  the  conduct  of 
those  activities  by  United  States  banks 
do  not  apply. 

(c)  Additional  guidance  regarding 
permissible  activities.  For  purposes  of 
section  7(h)  of  the  IBA,  12  U.S.C. 
3105(h),  the  OCC  may  issue  opinions, 
interpretations,  or  rulings  regarding 
permissible  activities  of  Federal 
branches. 

S2&14    Umttatlonabaaaduponcapltaiofa 


(a)  General.  Any  limitation  or 
restriction  based  upon  the  capital  of  a 
national  bank  shall  be  deemed  to  refer, 
as  applied  to  a  Federal  branch  or 
agency,  to  the  dollar  equivalent  of  the 
capital  of  the  foreign  bank. 

(b)  Calculation.  Unless  otherwise 
provided  by  the  OCC,  a  foreign  bank 
must  calculate  its  capital  in  a  manner 
consistent  with  12  CPR  part  3,  for 
purposes  of  this  section. 

(c)  Aggregation.  The  foreign  bank 
shall  aggregate  business  transacted  by 
all  Federal  branches  and  agencies  with 
the  business  transacted  by  all  state 
branches  and  state  agencies  controlled 
by  the  foreign  bank  in  determining  its 
compliance  with  limitations  based  upon 
the  capital  of  the  foreign  bank.  The 


foreign  bank  shall  designate  one  Federal 
branch  or  agency  office  in  the  United 
States  to  maintain  consolidated 
infonnation  so  that  the  OCC  can 
monitor  compliance. 

S28.15    Capital aqutwaiancydepoatta. 

(a)  Capital  equivalency  deposits — (1) 
General.  For  purposes  of  section  4(g)  of 
tile  IBA,  12  U.S.C.  3102(g),  unless 
otherwise  provided  by  the  OCC,  a 
foreign  bank's  capital  equivalency 
deposits  (CED)  must  consist  of: 

(i)  Investment  securities  eligible  for 
investment  by  national  banks; 

(ii)  United  States  dollar  deposits 
payable  in  the  United  States,  other  than 
certificates  of  deposit; 

(iii)  Certificates  of  deposit,  payable  in 
the  United  States,  and  banker's 
acceptances,  provided  that,  in  either 
case,  the  issuer  or  the  instrument  is 
rated  investment  grade  by  an 
internationally  recognized  rating 
organization,  and  neither  the  issuer  nor 
the  instrument  is  rated  lower  than 
investment  grade  by  any  such  rating 
organization  that  has  rated  the  issuer  or 
the  instrument;  or 

(iv)  Other  assets  permitted  by  the  OCC 
to  qualify  as  CED. 

(2)  Legal  requirements.  The  agreement 
vtrith  the  depository  bank  to  hold  the 
CED  and  the  amount  of  the  deposit  must 
comply  with  the  requirements  in  section 
4(g)  of  tiie  IBA,  12  U.S.C.  3102(g).  If  a 
foreign  bank  has  more  than  one  Federal 
branch  or  agency  in  a  state,  it  shall 
determine  the  CED  and  the  amount  of 
liabilities  requiring  capital  equivalency 
coverage  on  an  aggregate  basis  for  all  the 
foreign  bank's  Federal  branches  or 
agencies  in  that  state. 

(b)  Increase  in  capital  equivalency 
deposits.  For  prudential  or  supervisory 
reasons,  the  OCC  may  require,  in 
individual  cases  or  otherwise,  that  a 
foreign  bank  increase  its  CED  above  the 
minimum  amount. 

(c)  Value  of  assets.  The  obligations 
referred  to  in  paragraph  (a)  of  this 
section  must  be  valued  at  principal 
amount  or  market  value,  whichever  is 
lower. 

(d)  Deposit  arrangements.  A  foreign 
bank  should  require  its  depository  ^nk 
to  segregate  its  CED  on  the  depository 
bank's  books  and  records.  The  funds 
deposited  and  obligations  referred  to  in 
paragraph  (a)  of  this  section  that  are 
placed  in  safekeeping  at  a  depository 
bank  to  satisfy  a  foreign  bank's  CED 
requirement: 

(1)  May  not  be  reduced  in  aggregate 
value  by  withdrawal  without  the  prior 
approval  of  the  OCC; 

(2)  Must  be  pledged  and  maintained 
pursuant  to  an  agreement  prescribed  by 
Uie  OCC:  and 
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(3)  Must  be  free  from  any  lien,  charge, 
ri^t  of  setoff,  credit,  or  preference  in 
connection  with  any  claim  of  the 
depository  bank  against  the  foreign 

bank. 

(e)  Maintenance  of  capital 
equivalency  ledger  account.  Each 
Federal  branch  or  agency  shall  maintain 
a  capital  equivalency  account  and  keep 
records  of  the  amount  of  liabilities 
requiring  capital  equivalency  coverage 
in  a  manner  and  form  prescribed  by  the 
OCC. 

f28.ie    Depoeit-taklng by anunlneured 
Fcdaral  bfaneh. 

(a)  Policy.  In  carrying  out  this  section, 
the  OCC  shall  consider  the  importance 
of  according  foreign  banks  competitive 
opportunities  equal  to  those  of  United 
States  banks  and  the  availability  of 
credit  to  all  sectors  of  the  United  States 
economy,  including  international  trade 
finance. 

(b)  General.  An  uninsured  Federal 
branch  may  accept  initial  deposits  of 
less  than  $100,000  only  from: 

(1)  Individuals  who  are  not  citizens  or 
residents  of  the  United  States  at  the  time 
of  the  initial  deposit: 

(2)  Individuals  who  are  not  citizens  of 
the  United  States,  but  are  residents  of 
the  United  States,  and  are  employed  by 
a  foreign  bank,  foreign  business,  foreign 
government,  or  recognized  international 
organization; 

(3)  Persons  (including  immediate 
family  members  of  an  individual)  to 
whom  the  branch  or  foreign  bank 
(including  any  affiliate  thereof)  has 
extended  credit  or  provided  other 
nondeposit  banking  services  within  the 
past  12  months,  or  with  whom  the 
branch  or  foreign  bank  has  a  written 
agreement  to  extend  credit  or  provide 
such  services  within  12  months  after  the 
date  of  the  initial  deposit: 

(4)  Foreign  businesses  and  large 
United  States  businesses; 

(5)  Foreign  governmental  units, 
including  political  subdivisions,  and 
recognized  international  organizations: 

(6)  Federal  and  state  governmental 
units,  including  political  subdivisions 
and  agencies  thereof; 

(7)  Persons  who  are  depositing  funds 
in  connection  with  the  issuance  of  a 
financial  instrument  by  the  branch  for 
transmission  of  funds,  or  transmission 
of  funds  by  any  electronic  means; 

(8)  Persons  who  rpay  deposit  funds 
with  an  Edge  corporation  as  provided  in 
the  FRBs  Regulation  K,  12  CFR  211.4, 
including  persons  engaged  in  certain 
international  business  activities;  and 

(9)  Any  other  depositor  if: 

(i)  The  aggregate  amount  of  deposits 
received  from  those  depositors  does  not 
exceed,  on  an  average  daily  basis,  1 


percent  of  the  average  of  the  branch's 
deposits  for  the  last  30  days  of  the  most 
recent  calendar  quarter,  excluding 
deposits  of  other  offices,  branches, 
agencies,  or  wholly  owned  subsidiaries 
of  the  foreign  bank;  and 

(ii)  The  branch  does  not  solicit 
deposits  from  the  general  public  by 
advertising,  display  of  signs,  or  similar 
activity  designe«i  to  attract  the  attention 
of  the  general  public. 

(c)  Application  for  an  exemption.  A 
foreign  bank  may  apply  to  the  CXIC  for 
an  exemption  to  permit  an  uninsured 
Federal  bunch  to  accept  or  maintain 
deposit  accounts  that  are  not  listed  in 
paragraph  (b)  of  this  section.  The 
request  should  describe: 

(1)  The  types,  sources,  and  estimated 
amounts  of  such  deposits  and  explain 
why  the  OCC  should  grant  an 
exemption;  and 

(2)  How  the  exemption  maintains  and 
furthers  the  policies  described  in 
paragraph  (a)  of  this  section. 

(dMggregatJon  of  deposits.  For 
purposes  of  paragraph  (b)(9)  of  this 
section,  a  foreign  bank  that  has  more 
than  one  Federal  branch  in  the  same 
state  may  aggregate  deposits  in  all  of  its 
Federal  branches  in  that  state,  but 
exclude  deposits  of  other  branches, 
agencies  or  wholly  owned  subsidiaries 
of  the  bank.  The  Federal  branch  shall 
compute  the  average  amount  by  using 
the  sum  of  deposits  as  of  the  close  of 
business  of  the  last  30  calendar  days 
ending  with  and  including  the  last  day 
of  the  calendar  quarter,  divided  by  30. 
The  Federal  branch  shall  maintain 
records  of  the  calculation  until  its  next 
examination  by  the  OCC. 

(e)  Notification  to  depositors.  A 
Federal  branch  that  accepts  deposits 
pursuant  to  this  section  shall  provide 
notice  to  depositors  pursuant  to  12  CFR 
346.7,  which  generally  requires  that  the 
Federal  branch  conspicuously  display  a 
sign  at  the  branch  and  include  a 
statement  on  each  signature  card, 
passbook,  and  instrument  evidencing  a 
deposit  that  the  deposit  is  not  insured 
by  the  Federal  Deposit  Insurance 
Corporation  (FDIC). 

(f)  Transition  period.  (1)  An 
uninsured  Federal  branch  may  maintain 
a  deposit  lawfully  accepted  under  the 
exemptions  existing  prior  to  July  1. 1996 
if  the  deposit  would  qualify  for  an 
exemption  under  paragraph  (b)  of  this 
section,  except  for  the  fact  that  the 
deposit  was  made  before  July  1. 1996. 

[2]  If  a  deposit  lawfully  accepted 
under  the  exemption  existing  prior  to 
July  1,  1996  would  not  qualify  for  an 
exemption  under  paragraph  (b)  or  (c)  of 
this  section,  the  uninsured  Federal 
branch  must  terminate  the  deposit  no 
later  than: 


(i)  In  the  case  of  time  deposits,  the 
maturity  of  a  time  depbsit  or  October  1, 
1996,  whichever  is  longer;  or 

(ii)  In  the  case  of  all  other  deposits, 
five  years  after  July  1, 1996. 

(g)  Insured  banks  in  United  States 
territories.  For  purposes  of  this  section, 
the  term  "foreign  bank"  does  not 
include  any  bank  organized  under  the 
laws  of  any  territory  of  the  United 
States,  Puerto  Rico,  Guam,  American 
Samoa,  or  the  Virgin  Islands  whose 
deposits  are  insured  by  the  FDIC 
pursuant  to  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1811  et  seq. 

f2S.17    Nottoeofchangelnaetivttyor 
operations. 

Notice.  A  Federal  branch  or  agency 
shall  notify  the  OCC  if: 

(a)  It  changes  its  corporate  title; 

(b)  It  changes  its  mailing  address; 

(c)  It  converts  to  a  state  branch,  state 
agency,  or  representative  office;  or 

(d)  The  parent  foreign  bank  changes 
the  designation  of  its  home  state. 

f  28.18    itocordkMptng  and  rapofUno- 

(a)  General.  A  Federal  branch  or 
agency  shall  comply  with  applicable 
recordkeeping  and  reporting 
requirements  that  apply  to  national 
banks  and  with  any  additional 
requirements  that  may  be  prescribed  by 
the  OCC.  A  Federal  branch  or  agency, 
and  the  parent  foreign  bank,  shall 
furnish  information  relating  to  the 
affairs  of  the  parent  foreign  bank  and  its 
affiliates  that  the  OCC  may  from  time  to 
time  request. 

(b)  Regulatory  reports  filed  with  other 
agencies.  A  foreign  bank  operating  a 
Federal  branch  or  agency  in  the  United 
States  shall  provide  the  OCC  with  a 
copy  of  reports  filed  with  other  Federal 
regulatory  agencies  that  are  designated 
in  guidance  issued  by  the  OCC. 

U;)  Maintenance  of  accounts,  books, 
and  records.  (1)  Each  Federal  branch  or 
agency  shall  maintain  a  set  of  accounts 
and  records  reflecting  its  transactions 
that  are  separate  from  those  of  the 
foreign  bank  and  any  other  branch  or 
agency.  The  Federal  branch  or  agency 
shall  keep  a  set  of  accounts  and  records 
in  English  sufficient  to  permit  the  OCC 
to  examine  the  condition  of  the  Federal 
branch  or  agency  and  its  compliance 
with  applicable  laws  and  regulations. 
The  Federal  branch  or  agency  shall 
promptly  provide  any  additional 
records  requested  by  the  OCC  for 
examination  or  supervisory  purposes. 

(2)  A  foreign  bank  with  more  than  one 
Federal  branch  or  agency  in  a  state  shall 
designate  one  of  those  offices  to 
maintain  consolidated  asset,  liability, 
and  capital  equivalency  accounts  for  all 
Federal  branches  or  agencies  in  that 
state. 


§28.19    Enforcement 

As  provided  by  section  13  of  the  IBA, 
12  U.S.C.  3108(b).  the  OCC  may  enforce 
compliance  with  the  requirements  of  the 
IBA.  other  applicable  banking  laws,  and 
OCC  regulations  or  orders  under  section 
8  of  the  Federal  Deposit  Insurance  Act. 
12  U.S.C.  1818.  This  enforcement 
authority  is  in  addition  to  any  other 
remedies  otherwise  provided  by  the  IBA 
or  any  other  law. 

S  28.20    Maintenance  of  asaats. 

(a)  General  rule.  (1)  For  prudential, 
supervisory,  or  enforcement  reasons,  the 
OCC  may  require  a  foreign  bank  to  hold 
certain  assets  in  the  state  in  which  its 
Federal  branch  or  agency  is  located. 
Those  assets  may  only  consist  of 
currency,  bonds,  notes,  debentures, 
drafts,  bills  of  exchange,  or  other 
evidence  of  indebtedness  including  loan 
participation  agreements  or  certificates, 
or  other  obligations  payable  in  the 
United  States  or  in  United  States  funds 
or,  with  the  approval  of  the  OCC,  funds 
freely  convertible  into  United  States 
funds. 

(2)  If  the  OCC  requires  asset 
maintenance,  the  amount  of  assets  held 
by  a  foreign  bank  shall  be  prescribed  by 
the  OCC,  but  may  not  be  less  than  105 
percent  of  the  aggregate  amount  of 
liabilities  of  the  Federal  branch  or 
agency,  payable  at  or  through  the 
Federal  branch  or  agency.  To  determine 
the  aggregate  amount  of  liabilities  for 
purposes  of  this  section,  the  foreign 
bank  shall  include  bankers'  acceptances, 
but  exclude  liabilities  to  the  head  office 
and  any  other  branches,  offices, 
agencies,  subsidiaries,  and  affiliates  of 
the  foreign  bank. 

(b)  Valuation.  For  the  purposes  of  this 
section,  marketable  securities  must  be 
valued  at  principal  amount  or  market 
value,  whichever  is  lower. 

(c)  Credits.  In  determining 
compliance  with  the  asset  maintenance 
requirements,  the  OCC  will  give  the 
Federal  branch  or  agency  credit  for: 

(1)  Capital  equivalency  deposits 
maintained  pursuant  to  §  28.15; 

(2)  Reserves  required  to  be  maintained 
by  the  Federal  branch  or  agency 
pursuant  to  the  FRB's  authority  under 
12  U.S.C.  3105(a):  and 

(3)  Assets  pledged,  and  surety  bonds 
payable,  to  the  FDIC  to  secure  the 
payment  of  domestic  deposits. 

(d)  Exclusions.  In  determining  eligible 
assets  for  purposes  of  this  section,  the 
Federal  branch  or  agency  shall  exclude: 

(1)  Any  amount  due  from  the  head 
office  or  any  other  branch,  office, 
agency,  subsidiary,  or  affiliate  of  the 
foreign  bank; 

(2)  Any  classified  asset; 


(3)  Any  asset  that,  in  the 
determination  of  the  OCC,  is  not 
supported  by  sufficient  credit 
information; 

(4)  Any  deposit  with  a  bank  in  the 
United  States,  unless  that  bank  has 
executed  a  valid  waiver  of  offset 
agreement; 

(5)  Any  asset  not  in  the  Federal 
branch's  actual  possession  unless  the 
branch  holds  title  to  the  asset  and 
maintains  records  sufficient  to  enable 
independent  verification  of  the  branch's 
ownership  of  the  asset,  as  determined  at 
the  most  recent  examination;  and 

(6)  Any  other  particular  asset  or  class 
of  assets  as  provided  by  the  OCC,  based 
on  a  case-by-case  assessment  of  the  risks 
associated  with  the  asset. 

(e)  International  banking  facility. 
Unless  specifically  exempted  by  the 
OCC,  the  eUgible  assets  and  liabilities  of 
any  international  banking  faciUty 
operated  through  the  Federal  branch  or 
agency  must  be  included  in  the 
computation  of  eligible  assets  and 
liabilities  for  purposes  of  this  section. 

§  28.21    Service  of  process. 

A  foreign  bank  operating  at  any 
Federal  branch  or  agency  is  subject  to 
service  of  process  at  the  location  of  the 
Federal  branch  or  agency. 

§28.22    Voluntary  liquidation. 

(a)  Procedures.  Unless  otherwise 
provided,  a  Federal  branch  or  agency 
that  proposes  to  close  its  operations 
shall  comply  with  the  requirements  in 
12  CFR  5.48,  as  applicable,  and  the 
Manual. 

(b)  Notice  to  customers  and  creditors. 
A  foreign  bank  shall  provide  any 
customers  and  known  creditors,  not 
previously  notified  in  writing,  with 
written  notice  of  the  impending  closure 
of  the  Federal  branch  or  agency  at  least 
30  days  prior  to  its  closure. 

(c)  Report  of  condition.  The  Federal 
branch  or  agency  shall  submit  a  Report 
of  Assets  and  Liabilities  of  United  States 
Branches  and  Agencies  of  Foreign  Banks 
as  of  the  close  of  the  last  business  day 
prior  to  the  start  of  liquidation  of  the 
Federal  branch  or  agency.  This  report 
must  include  a  certified  maturity 
schedule  of  all  remaining  liabilities,  if 
any. 

(d)  Return  of  certificate.  The  Federal 
branch  or  agency  shall  return  the 
Federal  branch  or  agency  license 
certificate  within  30  days  of  closure  to 
the  public. 

(e)  Reports  of  examination.  The 
Federal  branch  or  agency  shall  send  the 
OCC  certification  that  all  of  its  Reports 
of  Examination  have  been  destroyed  or 
return  its  Reports  of  Examination  to  the 
OCC. 


§  28.23    Temlnallon  of  a  Federal  brandt  or 


(a)  Grounds  for  termination.  The  OCC 
may  revoke  the  authority  of  a  foreign 
bank  to  operate  a  Federal  branch  or 
agency  if: 

(1)  The  OCC  determines  that  there  is 
reasonable  cause  to  believe  that  the 
foreign  bank  has  violated  or  failed  to 
comply  with  any  of  the  provisions  of  the 
IBA,  other  applicable  Federal  laws  or 
regulations,  or  orders  of  the  OCC: 

(2)  A  conservator  is  appointed  for  the 
foreign  bank,  or  a  similar  proceeding  is 
initiated  in  the  foreign  bank's  home 
country: 

(3)  One  or  more  grounds  for 
receivership,  including  insolvency,  as 
specified  in  12  U.S.C.  3102(j),  exists: 

(4)  One  or  more  grounds  for 
termination,  including  unsafe  and 
unsound  practices,  insufficiency  or 
dissipation  of  assets,  concealment  of 
books  and  records,  a  money  laundering 
conviction,  or  other  grounds  as 
specified  in  12  U.S.C.  191,  exists;  or 

(5)  The  OCC  receives  a 
recommendation  from  the  FRB, 
pursuant  to  12  U.S.C.  3105(e)(5),  that 
the  license  of  a  Federal  branch  or 
agency  be  terminated. 

(b)  Procedures — (1)  Notice  and 
hearing.  Except  as  otherwise  provided 
in  this  section,  the  OCC  may  issue  an 
order  to  terminate  the  license  of  a 
Federal  branch  or  agency  after  providing 
notice  to  the  Federal  branch  or  agency 
and  after  providing  an  opportunity  for  a 
hearing. 

(2)  Procedures  for  hearing.  The  OCC 
shall  conduct  a  hearing  under  this 
section  pursuant  to  the  OCC's  Rules  of 
Practice  and  Procedure  in  12  CFR  part 
19. 

(3)  Expedited  procedure.  The  OCC 
may  act  without  providing  an 
opportunity  for  a  hearing  if  it 
determines  that  expeditious  action  is 
necessary  in  order  to  protect  the  public 
interest.  When  the  OCC  finds  that  it  is 
necessary  to  act  without  providing  an 
opportunity  for  a  hearing,  the  OCC  in  its 
sole  discretion,  may: 

(i)  Provide  the  Federal  branch  or 
agency  with  notice  of  the  intended 
terminatipn  order; 

(ii)  Grant  the  Federal  branch  or 
agency  an  opportunity  to  present  a 
written  submission  opposing  issuance 
of  the  order;  or 

(iii)  Take  any  other  action  designed  to 
provide  the  Federal  branch  or  agency 
with  notice  and  an  opportunity  to 
present  its  views  concerning  the 
termination  order. 
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Subpart  C— International  Landing 
Supervision 

§28.50    Authority,  purpose,  and  scope. 

(a)  Authoritv  This  subpart  is  issued 
pursuant  to  12  U.S.C.  1  et  seq.  93a.  161. 
and  1818:  and  the  International  Lending 
Supervision  Act  of  1983  (Pub.  L.  98- 
181,  title  IX.  97  Stat.  1153.  12  U.S.C. 
3901  etspq). 

(b)  Purpose.  This  subpart  implements 
the  requirements  of  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3901  et  seq.). 

(c)  Scope.  This  subpart  requires 
national  banks  and  District  of  Columbia 
banks  to  establish  reserves  against  the 
risks  presented  in  certain  international 
assets  and  sets  forth  the  accounting  for 
various  fees  received  by  the  banks  when 
making  international  loans. 

§28.51    Deflnitlona. 

For  the  purposes  of  this  subpart: 

(a)  Banking  institution  means  a 
national  bank  or  a  District  of  Columbia 
bank. 

(b)  Federal  banking  agencies  means 
the  OCC,  the  FRB.  and  the  FDIC. 

(c)  International  assets  means  those 
assets  required  to  be  included  in 
banking  institutions'  Country  Exposure 
Report  forms  (FFIEC  009). 

(d)  International  loan  means  a  loan  as 
defined  in  the  instructions  to  the  Report 
of  Condition  and  Income  for  the 
respective  banking  institution  (FFIEC 
031.  032.  033  and  034)  and  made  to  a 
foreign  government,  or  to  an  individual, 
a  corporation,  or  other  entity  not  a 
citizen  of.  resident  in,  or  organized  or 
incorporated  in  the  United  States. 

(e)  International  syndicated  loan 
means  a  loan  characterized  by  the 
formation  of  a  group  of  managing 
banking  institutions  and,  in  the  usual 
case,  assumption  by  them  of 
underwriting  commitments,  and 
participation  in  the  loan  by  other 
banking  institutions. 

(f)  Loan  agreement  means  the 
document  signed  by  all  of  the  parties  to 
a  loan,  containing  the  amount,  terms, 
and  conditions  of  the  loan,  and  the 
interest  and  fees  to  be  paid  by  the 
borrower. 

(g)  Restructured  international  loan 
means  a  loan  that  meets  the  following 
criteria: 

(1)  The  borrower  is  unable  to  service 
the  existing  loan  according  to  its  terms 
and  is  a  resident  of  a  foreign  country  in 
which  there  is  a  generalized  inability  of 
public  and  private  sector  obligors  to 
meet  their  external  debt  obligations  on 
a  timely  basis  because  of  a  lack  of,  or 
restraints  on  the  availability  of,  needed 
foreign  exchange  in  the  country;  and 


(2)  The  terms  of  the  existing  loan  are 
amended  to  reduce  stated  interest  or 
extend  the  schedule  of  payments;  or 

(3)  A  new  loan  is  made  to,  or  for  the 
benefit  of.  the  borrower,  enabling  the 
borrower  to  service  or  refinance  the 
existing  debt. 

(h)  Transfer  risk  means  the  possibility 
that  an  asset  cannot  be  serviced  in  the 
currency  of  payment  because  of  a  lack 
of,  or  restraints  on  the  availability  of. 
needed  foreign  exchange  in  the  country 
of  the  obligor. 

§  28.52    Allocated  transfer  risk  reserve. 

(a)  Establishment  of  allocated  transfer 
risk  reserve.  A  banking  institution  shall 
establish  an  allocated  transfer  risk 
reserve  (ATRR)  for  specified 
international  assets  when  required  by 
the  OCC  in  accordance  with  this 
section. 

(b)  Procedures  and  standards — (1) 
foint  agency  determination.  At  least 
annually,  the  Federal  banking  agencies 
shall  determine  jointly,  based  on  the 
standards  set  forth  in  paragraph  (b)(2)  of 
this  section,  the  following: 

(i)  Which  intemationtsl  assets  subject 
to  transfer  risk  warrant  establishment  of 
an  ATRR; 

(ii)  The  amount  of  the  ATRR  for  the 
specified  assets;  and 

(iii)  Whether  an  ATRR  established  for 
specified  assets  may  be  reduced. 

(2)  Standards  for  requiring  ATRR—(\) 
Evaluation  of  assets.  The  Federal 
banking  agencies  shall  apply  the 
following  criteria  in  determinmg 
whether  an  ATRR  is  required  for 
particular  international  assets: 

(A)  Whether  the  quality  of  a  banking 
institution's  assets  has  been  impaired  by 
a  protracted  inability  of  public  or 
private  obligors  in  a  foreign  country  to 
make  payments  on  their  external 
indebtedness  as  indicated  by  such 
factors,  among  others,  as  whether: 

(1)  Such  obligors  have  failed  to  make 
full  interest  payments  on  external 
indebtedness; 

(2)  Such  obligors  have  failed  to 
comply  with  the  terms  of  any 
restructured  indebtedness;  or 

[3]  A  foreign  country  has  failed  to 
comply  with  any  International  Monetary 
Fund  or  other  suitable  adjustment 

program;  or 

(B)  Whether  no  definite  prospects 
exist  for  the  orderly  restoration  of  debt 
service. 

(ii)  Determination  of  amount  of 
ATRR.  (A)  In  determining  the  amount  of 
the  ATRR,  the  Federal  banking  agencies 
shall  consider: 

( 1 )  The  length  of  time  the  quality  of 
the  asset  has  been  impaired; 

(2)  Recent  actions  taken  to  restore 
debt  service  capability; 


(J)  Prospects  for  restored  asset 
quality;  and 

(4)  Such  other  factors  as  the  Federal 
banking  agencies  may  consider  relevant 
to  the  quality  of  the  asset. 

(B)  Tne  initial  year's  provision  for  the 
ATRR  shall  be  10  percent  of  the 
principal  amount  of  each  specified 
international  asset,  or  such  greater  or 
lesser  percentage  determined  by  the 
Federal  banking  agencies.  Additional 
provision,  if  any,  for  the  ATRR  in 
subsequent  years  shall  be  15  percent  of 
the  principal  amount  of  each  specified 
international  asset,  or  such  greater  or 
lesser  percentage  determined  by  the 
Federal  banking  agencies. 

(3)  Notification.  Based  on  the  joint 
agency  determinations  under  paragraph 
(b)(1)  of  this  section,  the  OCC  shall 
notify  each  banking  institution  holding 
assets  subject  to  an  ATRR: 

(i)  Of  the  amount  of  the  ATRR  to  be 
established  by  the  institution  for 
specified  international  assets;  and 

(ii)  That  an  ATRR  to  be  established  for 
specified  assets  may  be  reduced. 

(c)  Accounting  treatment  of  ATRR— 
(1)  Charge  to  current  income.  A  banking 
institution  shall  establish  an  ATRR  by  a 
charge  to  current  income  and  the 
amounts  so  charged  shall  not  be 
included  in  the  banking  institution's 
capital  or  surplus. 

(2)  Separate  accounting.  A  banking 
institution  shall  account  for  an  ATRR 
separately  from  the  Allowance  for 
Possible  Loan  Losses,  and  shall  deduct 
the  ATRR  from  "gross  loans  and  leases" 
to  arrive  at  "net  loans  and  leases."  The 
ATRR  must  be  established  for  each  asset 
subject  to  the  ATRR  in  the  percentage 
amount  specified. 

(3)  Consolidation.  A  banking 
institution  shall  establish  an  ATRR,  as 
required,  on  a  consolidated  basis. 
Consolidation  should  be  in  accordance 
with  the  procedures  and  tests  of 
significance  set  forth  in  the  instructions 
for  preparation  of  Consolidated  Reports 
of  Condition  and  Income  (FFIEC  031, 
032,  033  and  034).  For  bank  holding 
companies,  the  consolidation  shall  be  in 
accordance  with  the  principles  set  forth 
in  the  "Instructions  to  the  Bank  Holding 
Company  Financial  Supplement  to 
Report  F.R.  Y-6"  (Form  F.R.  Y-9).  Edge 
corporations  and  Agreement 
corporations  engaged  in  banking  shall 
report  in  accordance  with  instructions 
for  preparation  of  the  Report  of 
Condition  for  Edge  corporations  and 
Agreement  corporations  (Form  F.R. 

2886b). 

(4)  Alternative  accounting  treatment. 
A  banking  institution  need  not  establish 
an  ATRR  if  it  writes  down  in  the  period 
in  which  the  ATRR  is  required,  or  has 
written  down  in  prior  periods,  the  value 
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of  the  specified  international  assets  in 
the  requisite  amount  for  each  such  asset. 
For  purposes  of  this  paragraph, 
international  assets  may  be  written 
down  by  a  charge  to  the  Allowance  for 
Possible  Loan  Losses  or  a  reduction  in 
the  principal  amount  of  the  asset  by 
application  of  interest  payments  or 
other  collections  on  the  asset.  However, 
the  Allowance  for  Possible  Loan  Losses 
must  be  replenished  in  such  amount 
necessary  to  restore  it  to  a  level  which 
adequately  provides  for  the  estimated 
losses  inherent  in  the  banking 
institution's  loan  portfolio. 

(5)  Reduction  of  ATRR.  A  banking 
institution  may  reduce  an  ATRR  when 
notified  by  the  OCC  or.  at  any  time,  by 
writing  down  such  amount  of  the 
international  asset  for  which  the  ATRR 
was  established. 

§  28.53    Accounting  for  fees  on 
International  loans. 

(a)  Restrictions  on  fees  for 
restructured  international  loans.  No 
banking  institution  shall  charge  any  fee 
in  connection  with  a  restructured 
international  loan  unless  all  fees 
exceeding  the  banking  institution's 
administrative  costs,  as  described  in 
paragraph  (c)(2)  of  this  section,  are 
deferred  and  recognized  over  the  term  of 
the  loan  as  an  interest  yield  adjustment. 

(b)  Amortizing  fees.  Except  as 
otherwise  provided  by  this  section,  fees 
received  on  international  loans  shall  be 
deferred  and  amortized  over  the  term  of 
the  loan.  The  interest  method  should  be 
used  during  the  loan  period  to  recognize 
the  deferred  fee  revenue  in  relation  to 
the  Outstanding  loan  balance.  If  it  is  not 
practicable  to  apply  the  interest  method 
during  the  loan  period,  the  straight-line 
method  shall  be  used. 

(c)  Accounting  treatment  of  ^ 
international  loan  or  syndication 
administrative  costs  and  corresponding 
fees.  (1)  Administrative  costs  of 
originating,  restructuring,  or  syndicating 
an  international  loan  shall  be  expensed 
as  incurred.  A  portion  of  the  fee  income 
equal  to  the  banking  institution's 
administrative  costs  may  be  recognized 
as  income  in  the  same  period  such  costs 
are  expensed. 

(2)  The  administrative  costs  of 
originating,  restructuring,  or  syndicating 
an  international  loan  include  those  costs 
which  are  specifically  identified  with 
negotiating,  processing  and 
consummating  the  loan.  These  costs 
include,  but  are  not  necessarily  limited 
to:  Legal  fees;  costs  of  preparing  and 
processing  loan  documents;  and  an 
allocable  portion  of  salaries  and  related 
benefits  of  employees  engaged  in  the 
international  lending  function  and, 
where  applicable,  the  syndication 


function.  No  portion  of  supervisory  and 
administrative  expenses  or  other 
indirect  expenses  such  as  occupancy 
and  other  similar  overhead  costs  shall 
be  included. 

(d)  Fees  received  by  managing 
banking  institutions  in  an  international 
syndicated  loan.  Fees  received  on 
international  syndicated  loans 
representing  an  adjustment  of  the  yield 
on  the  loan  shall  be  recognized  over  the 
loan  period  using  the  interest  method.  If 
the  interest  yield  portion  of  a  fee 
received  on  an  international  syndicated 
loan  by  a  managing  banking  institution 
is  unstated  or  diffiers  materially  from  the 
pro  rata  portion  of  fees  paid  other 
participants  in  the  syndication,  an 
amount  necessary  for  an  interest  yield 
adjustment  shall  be  recognized.  This 
amount  shall  at  least  be  equivalent  (on 

a  pro  rata  basis)  to  the  largest  fee 
received  by  a  loan  participant  in  the 
syndication  that  is  not  a  managing 
banking  institution.  The  remaining 
portion  of  the  syndication  fee  may  be 
recognized  as  income  at  the  loan  closing 
date  to  the  extent  that  it  is  identified 
and  documented  as  compensation  for 
services  in  arranging  the  loan.  Such 
documentation  shall  include  the  loan 
agreement.  Otherwise,  the  fee  shall  be 
deemed  an  adjustment  of  yield. 

(e)  Loan  Commitment  fees.  (1)  Fees 
which  are  based  upon  the  unfunded 
portion  of  a  credit  for  the  period  until 

it  is  drawn  and  represent  compensation 
for  a  binding  commitment  to  provide 
funds  or  for  rendering  a  service  in 
issuing  the  commitment  shall  be 
recognized  as  income  over  the  term  of 
the  commitment  period  using  the 
straight-line  method  of  amortization. 
Such  fees  for  revolving  credit 
arrangements,  where  the  fees  are 
received  periodically  in  arrears  and  are 
based  on  the  amount  of  the  unused  loan 
commitment,  may  be  recognized  as 
income  when  received  provided  the 
income  result  would  not  be  materially 
different. 

(2)  If  it  is  not  practicable  to  separate 
the  commitment  portion  from  other 
components  of  the  fee,  the  entire  fee 
shall  be  amortized  over  the  term  of  the 
combined  commitment  and  expected 
loan  period.  The  straight-line  method  of 
amortization  should  be  used  during  the 
commitment  period  to  recognize  the  fee 
revenue.  The  interest  method  should  be 
used  during  the  loan  period  to  recognize 
the  remaining  fee  revenue  in  relation  to 
the  outstanding  loan  balance.  If  the  loan 
is  funded  before  the  end  of  the 
commitment  period,  any  unamortized 
commitment  fees  shall  be  recognized  as 
revenue  at  that  time. 

(f)  Agency  fees.  Fees  paid  to  an  agent 
banking  institution  for  administrative 


services  in  an  intentional  syndicated 
loan  shall  be  recognized  at  the  time  of 
the  loan  closing  or  as  the  ser\'ice  is 
performed,  if  later. 

§  28.54    Reporting  and  (flscloeure  of 
international  assets. 

(a)  Requirements.  (1)  Pursuant  to 
section  907(a)  of  the  International 
Lending  Supervision  Act  of  1983  (title 
IX.  Pub.  L.  98-181,  97  Stat.  1153,  12 
U.S.C.  3906)  (ILSA)  a  banking 
institution  shall  submit  to  the  OCC.  at 
least  quarterly,  information  regarding 
the  amounts  and  composition  of  its 
holdings  of  international  assets. 

(2)  Pursuant  to  section  907(b)  of  ILSA 
(12  U.S.C.  3906),  a  banking  institution 
shall  submit  to  the  OCC  information 
regarding  concentrations  in  its  holdings 
of  international  assets  that  are  material 
in  relation  to  total  assets  and  to  capital 
of  the  institution,  such  information  to  be 
made  publicly  available  by  the  OCC  on 
request. 

(b)  Procedures.  The  format,  content, 
and  reporting  and  filing  dates  of  the 
reports  required  under  paragraph  (a)  of 
this  section  shall  be  determined  jointly 
by  the  Federal  banking  agencies.  The 
requirements  to  be  prescribed  by  the 
agencies  may  include  changes  to 
existing  reporting  forms  (such  as  the 
Country  Exposure  Report,  FFIEC  009)  or 
such  other  requirements  as  the  agencies 
deem  appropriate.  The  agencies  also 
may  determine  to  exempt  from  the 
requirements  of  paragraph  (a)  of  this 
section  banking  institutions  that,  in  the 
agencies'  judgment,  have  de  minimis 
holdings  of  international  assets. 

(c)  Reservation  of  authority.  Nothing 
contained  in  this  part  shall  preclude  the 
OCC  from  requiring  from  a  banking 
institution  such  additional  or  more 
frequent  information  on  the  institution's 
holdings  of  international  assets  as  the 
OCC  may  consider  necessary. 

Dated;  April  13,  1996. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 
|FR  Doc.  96-10432  Filed  5-1-96:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  Na  95-CE-101-AD;  Amendrmnt 
39-0684;  AD  fl«-O»-08] 

BIN  2120-AA64 

Airworthiness  Directives;  Aviat  Aircraft 
Inc.  Modals  S-2A,  S-2B,  and  S-2S 
Airplanes  (Formerly  Pitts  Models  S-2A, 
S-2B,  and  S-2S  Airplanes) 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Aviat  Aircraft  Inc..  Models 
S-2A,  S-2B.  and  S-2S  airplanes 
(formerly  Pitts  Models  S-2A.  S-2B.  and 
S-2S  airplanes).  This  action  requires 
inspecting  the  longerons  aft  of  the  rear 
cabane  struts  for  cracks,  and  if  cracked, 
prior  to  further  flight,  repairing  the 
cracks.  Reports  of  longeron  failure 
caused  by  fatigue  aft  of  the  rear  cabane 
struts  prompted  this  action.  The  anions 
specified  by  this  AD  are  intended  to 
prevent  cracking  and  subsequent  failure 
of  the  longerons  resulting  in  possible 
loss  of  control  of  the  airplane. 
dates:  Effective  May  20.  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  20, 

1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  21,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-lOl- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Aviat 
Aircraft  Inc.,  The  Airport-Box  No. 
11240.  672  South  Washington  Street, 
Afton,  Wyoming,  83110;  telephone  (307) 
886-3151;  facsimile  (307)  886-9674. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
A-ssistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-lOl-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Caldwell,  Project  Engineer,  FAA, 


Denver  Aircraft  Certification  Office. 
5440  Rosiyn  St.,  suite  133,  Denver, 
Colorado.  80216;  telephone  (303)  286- 
5683;  facsimile  (303)  286-5689. 
SUPPt^MBITARY  INFOHMATION:  The  FAA 
has  been  notified  that  an  unsafe 
condition  may  exist  on  Aviat  Models  S- 
2A.  S-2B.  and  S-2S  airplanes.  The 
owners/operators  of  several  of  these 
airplanes  have  reported  cracking  and 
failure  of  the  longerons  aft  of  the  rear 
cabane  struts.  One  incident  reported 
that  the  cracked  longeron  made  it  very 
difOcult  to  control  the  airplane  to  a  safe 
landing. 

Aviat  has  issued  service  bulletin  (SB) 
No.  24.  dated  February  8,  1996,  which 
specifies  inspecting  for  cracks  and 
repairing  any  cracks  found  in  the 
longerons  aft  of  the  rear  cabane  struts. 
After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  in  order  to  prevent 
cracking  and  subsequent  failure  of  the 
longerons  resuhing  in  possible  loss  of 
control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Aviat  Models  S-2A,  S- 
23.  and  S-2S  airplanes  of  the  same  type 
design  registered  for  operation  in  the 
United  States,  this  AD  requires: 
— Inspecting  the  longerons  around  the 

rear  cabane  struts  for  cracks. 
—If  no  cracks  are  found,  repetitively 

inspecting,  and 
— If  cracks  are  found  during  any 
inspection,  prior  to  further  flight, 
contact  the  Denver  ACO  manager  for 
an  approved  repair  scheme 
—Repair  any  cracks  found  according  to 
the  approved  repair  scheme  provided 
by  the  ACO  manger 
The  inspections  are  to  be  done  in 
accordance  with  the  instructions  in  the 
Aviat  SB  No.  24,  dated  February  8, 
1996. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 


Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-lOl-AD."  The 
postcard  will  be  date  stamped  and 
retiu-ned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have^ufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034.  February  26.  1979).  If  h 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 
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List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authonty:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-08.  Aviat  AircraA  Inc.:  Amendment 
39-9584:  Docket  No,  9&-CE-101-AD. 

Applicability:  Models  S-2A,  S-2B.  and  S- 
2S  airplanes  (formerly  Pitts  Models  S-2A,  S- 
2B,  and  S-2S  airplanes),  all  serial  numbers, 
certificated  in  any  categor>'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modi6ed.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  at  the  accumulation  of 
300  hours  total  time- in-service  (TIS),  or 
within  the  next  25  hours  TIS,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  25  hours  TIS.  unless  already 
accomplished. 

To  prevent  cracking  and  subsequent  failure 
of  the  longerons,  which  could  result  in  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  (using  a  lOx  magnifying  glass) 
the  longerons  aft  of  the  rear  cabane  struts  for 
cracks  in  accordance  with  paragraphs  1 .) 
through  5,)  in  the  Aviat  Service  Bulletin  (SB) 
No.  24,  dated  February  8. 1996,  If  cracks  are 
found  during  any  inspection  required  by  this 
AD,  prior  to  further  flight,  contact  the 
Manager  of  the  Denver  ACO  for  an  appraved 
repair  scheme. 

(b)  Prior  to  further  flight,  repair  any  cracks 
found  in  accordance  with  the  approved 
repair  scheme  provided  by  the  ACO  manager, 

(c)  Report  the  results  of  the  initial 
inspection  to  the  Manager  of  the  Denver 
Aircraft  Certification  Office  (ACO).  FAA, 
Denver  Aircraft  Certification  Office,  5440 


Rosiyn  St.,  suite  133,  Denver,  Colorado, 
80216,  within  10  days  of  the  inspection.  The 
information  provided  should  include 
airplane  model  number,  serial  number, 
registration  number,  location  of  cracks  found, 
number  of  cracks,  and  total  TIS,  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056, 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21,197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished,  provided 
that  aerobatic  flying  is  prohibited. 

(e)  An  alternative  method  of  compliance  or 
adjustment^f  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Denver  Aircraft  Certification  Office, 
FAA,  Denver  Aircraft  Certification  Office. 
5440  Rosiyn  St.,  suite  133,  Denver.  Colorado. 
80216,  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspiector.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Denver  Aircraft 
Certification  Office, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Denver  Aircraft 
Certification  Office, 

(f)  The  insp>ections  required  by  this  AD 
shall  be  done  in  accordance  with  Aviat 
.Mrcraft  Inc,  Service  Bulletin  No,  24,  dated 
February  8, 1996,  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U,S,C. 
552(a)  and  1  CFR  part  51,  Copies  may  be 
obtained  from  Aviat  Aircraft  Inc,  The 
Airport-Box  No.  1240,  672  South  Washington 
Street,  Afton,  Wyoming,  83110,  Copies  may 
be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW,.  suite 
700,  Washington,  DC 

(g)  This  amendment  (39-9584)  becomes 
effective  on  May  20, 1996, 

Issued  in  Kansas  City.  Missouri,  on  April 
22,  1996, 

Henry  A.  Armstrong. 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc,  9fr-10477  Filed  5-1-96:  8:45  am] 

BILLING  CODE  4B10-1»-U 


14  CFR  Part  71 

[Airspace  Doclcet  No.  95-AGL-20] 

Establishment  of  Class  E  Airspace; 
Bigforti,  MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule, 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Bigfork  Municipal  Airport. 
Bigfork,  MN,  to  accommodate  a 


Nondirectional  Radio  Beacon  (NDB) 
instrument  approach  procedure  for 
Rim  way  15.  Controll«i  airspace 
extending  upward  from  700  to  1 200  feet 
above  groimd  level  (AGL)  is  needed  for 
aircraft  executing  the  approach. 

EFFECTIVE  DATE:  0901  UTC,  August  15. 
1996. 

FOR  FURTHER  MFORMADON  CONTACT: 

John  A,  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  lUinois 
60018,  telephone  (847)  294-7568, 

SUPPt.EMENTARY  INFORMATKM: 
History 

On  Wednesday,  December  13.  1995, 
the  FAA  proposed  to  amend  part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  establish  Class  E5 
airspace  at  Bigfork  Municipal  Airport. 
Bigfork,  MN  (60  FR  63993).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  for  Instrument  FUght  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17.  1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71,1,  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Bigfork  Municipal  Airport.  Bigfork,  MN. 
to  accommodate  a  nondirectional  Radio 
Beacon  (NDB)  instrument  approach 
procedure  to  Runway  15,  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  for  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

^t  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g).  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16, 1995,  is  amended  as 
follows; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

«         »         •         •         * 

AGL  MN  E5  Bigforks,  MN  (New) 
(Lat.  47<'46'45"N,  long.  93''39'01"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Bigfork  Municipal  Airport. 
«  •  «  *  * 

Issued  in  Des  Plains,  Illinois  on  April  17. 
1996 

Maureen  Woods. 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  96-10972  Filed  5-1-96:  8:45  am] 
BiUJNG  COOE  4«10-1»-M 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-7] 

Amendment  of  Class  E  Airspace; 
Jackson,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  action  amends  the  Cla-ss 
E  airspace  area  at  Jackson,  CA.  The 


development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  1  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Westover  Field  Amador  County, 
lackson,  CA. 

EFFECTIVE  DATE:  0901  UTC  August  15. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation        ^ 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  11, 1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Jackson,  CA  (61  FR 
9657).  This  action  will  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Westover  Field 
Amador  County.  Jackson.  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceedings  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995. 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Jackson.  CA.  The  development  of 
a  GPS  SIAP  at  Westover  Field  Amador 
County  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  1  SIAP 

-  at  Westover  Field  Amador  County, 
Jackson,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 

-  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  a  follows: 

PART  71— CAMENDEDl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Annanded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         *         •         * 

AWP  CA  E5  Jackson,  CA  (Revised] 
Jackson,  Westover  Field  Amador  County.  CA 
(Lat.  38''22'36  "  N,  long.  120''47'38"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wifiiin  a  6.3-mile 
radius  of  Westover  Field  Amador  County. 

•  •         *         »         * 

Issued  in  Los  Angeles,  California,  on  April 
18. 1996. 

Harvey  R.  Riebel, 

Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
IFR  Doc.  96-10971  Filed  5-1-96;  8:45  am! 
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ACTION:  Final  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  500,  582,  and  589 
[Docket  No.  94G-0239] 

GRAS  Status  of  Propylene  Glycol; 
Exclusion  Of  Use  in  Cat  Food 

agency:  Food  and  Drug  Administration. 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  exclude  from 
generally  recognized  as  safe  (GRAS) 
status  the  use  of  propylene  glycol  (PG) 
in  or  on  cat  food.  This  final  action  is 
based  on  FDA's  review  of  currently 
available  information  which  has  raised 
significant  questions  about  the  safety  of 
this  use.  Semimoist  pet  foods  containing 
PG  were  not  in  existence  when  the 
GRAS  status  of  PG  for  use  in  animal 
feeds  was  established,  thus  the  agency's 
prior  GRAS  determination  does  not 
apply  to  the  newly  intended  uses  of  PG. 
effective  date:  June  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Dzanis,  Center  for  Veterinary 
Medicine  (HFV-222),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-0169. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  May  10, 
1995  (60  FR  24808),  FDA  issued  a 
proposed  rule  to  amend  the  animal  drug 
regulations  to  exclude  from  GRAS  status 
the  use  of  PG  in  or  on  cat  food.  In  the 
proposed  rule  of  May  10,  1995,  the 
regulatory  history  of  PG  was  reviewed 
as  well  as  the  last  13  years  of  scientific 
literature  on  the  safety  of  PG  in  cat  food. 
FDA  concluded  that  there  are  significant 
questions  about  the  safety  of  PG  in  cat 
food.  FDA  also  concluded  that  PG  is  not 
GRAS  as  an  ingredient  of  cat  food,  and 
the  use  is  not  subject  to  a  prior  sanction. 
When  used  in  or  on  cat  food,  PG  is 
deemed  to  be  a  food  additive,  subject  to 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
348),  and  its  use  in  cat  food  must  be  in 
accordance  with  a  published  food 
additive  regulation.  Comments  by  the 
public  on  the  proposed  rule  were 
requested  to  be  submitted  by  July  24, 
1995. 

IL  Comments  on  the  Proposed  Rule 

In  response  to  publication  of  the 
proposed  rule  to  amend  the  GRAS  status 
of  PG  to  exclude  its  use  in  cat  foods, 
three  parties  submitted  comments:  Two 
manufacturers  of  PG.  and  one  pet  food 
industry  association.  One  party  offered 
unconditional  support  of  the  proposed 
rule.  The  other  two  parties  offered 
comments  to  amend  the  proposed  rule 
to  allow  for  limited  use  of  PG. 

1.  One  comment  argued  for  the  need 
for  PG  as  a  carrier  for  antioxidants 
added  to  cat  food.  Antioxidants  are 
needed  to  prevent  oxidation  of 
unsaturated  fats  and  other  components 
of  cat  foods,  which  could  adversely 
affect  nutritional  and  organoleptic 


properties  of  the  products.  The  amount 
of  PG  in  the  finished  food  stemming 
from  such  use  was  estimated  to  be 
0.0009  to  0.007  percent  (9  to  70 
milligrams  per  kilogram  (mg/kg). 

FDA  agrees  that  the  judicioufr^se  of 
antioxidants  serves  a  vital  role  in 
preserving  the  freshness  and  quality  of 
cat  foods.  FDA  has  previously  reviewed 
data  relative  to  the  use  of  PG  as  an 
antioxidant  carrier  and  estimates  the 
"worst  case"  inclusion  level  in  the 
finished  food  to  be  less  than  0.02 
percent  (200  mg/kg)  on  a  dry  matter 
basis.  In  such  cases,  PG  would  no  longer 
serve  any  technical  or  functional  effect 
in  the  finished  food  and  would  be 
present  at  insignificant  levels. 
Regardless,  no  argument  was  made  that 
PG  was  unique  in  its  ability  to  serve  as 
an  antioxidant  carrier,  or  that  a  suitable 
substitute  for  PG  was  unavailable  or 
impractical. 

2.  Two  comments  argued  that  an 
establishment  of  an  adequate  safety 
margin  below  the  known  "no-observed- 
effect-level"  (NOEL)  for  cats  and  kittens 
should  allow  for  limited  use  of  PG.  The 
most  conservative  known  NOEL  for 
growing  kittens  is  0.135  percent  (1,350 
mg/kg),  well  below  the  expected  levels 
of  inclusion  resulting  from  its  use  as  an 
antioxidant  carrier.  Thus,  establishment 
of  an  acceptable  daily  intake  level  at 
some  level  below  the  NOEL  should 
allow  for  safe  use  of  PG  in  cat  foods. 

FDA  agrees  that  the  estimated  level  of 
PG  in  cat  foods  resulting  from  its  use  as 
an  antioxidant  carrier  appears  to  offer 
an  adequate  margin  of  safety  relative  to 
the  known  NOEL.  Thus,  FDA's  primary 
regulatory  concern  at  this  time  is 
limited  to  cat  foods  containing  PG  at 
levels  exceeding  0.02  percent.  However, 
FDA  does  not  believe  that  a  specific 
level  of  PG  for  inclusion  in  cat  food  can 
be  based  solely  on  the  existing  NOEL. 
This  is  because  the  NOEL  was 
determined  on  the  basis  of  the  presence 
or  absence  of  Heinz  bodies  in  a  study 
performed  in  1979,  and  it  has  not  been 
subject  to  reassessment  using  the  more 
sensitive  methods  available  today  to 
evaluate  possible  adverse  effects.  The 
more  current  studies  using  more 
specific  indicators  of  red  blood  cell 
damage  did  not  look  at  effects  near  the 
existing  NOEL,  nor  did  they  establish  an 
NOEL  in  and  of  themselves.  Also, 
although  data  are  known  on  the  effects 
of  PG  on  adult  cats  and  growing  kittens, 
there  are  no  data  on  the  potential  effects 
of  PG  on  other  life  stages  of  cats.  For 
example,  the  possible  congenital  effects 
stemming  from  the  feeding  of  PG  to 
pregnant  cats  has  not  been  adequately 
assessed. 


in.  Conclusion 

The  proposed  rule  has  not  been 
changeid  as  a  result  of  received 
comments.  Therefore,  the  final  rule 
provides  that  PG  for  use  in  cat  food  is 
not  GRAS  and  is  a  food  additive  subject 
to  section  409  of  the  act. 

IV.  EnTlroiunental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act  (Pub. 
L.  95-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
tjelieves  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  this  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

This  assessment  analyzes  the 
economic  effects  of  this  rule  to  exclude 
from  GRAS  status  the  use  of  PG  in  or  on 
cat  food.  PG  is  used  as  a  humectant, 
plasticizer,  and  microbiological 
preservative  in  semimoist  cat  food. 
Semimoist  cat  foods  containing  PG  did 
not  exist  when  the  GRAS  status  for  its 
use  in  animal  feeds  was  established,  and 
this  GRAS  determination  does  not  apply 
to  the  newly  intended  use  of  PG 
Currently  available  information  on  the 
effects  of  PG  demonstrates  serious 
concerns  about  its  safety  in  cats. 

FDA  requested  that  pet  food 
manufacturers  discontinue  the  use  of  PG 
as  an  ingredient  in  semimoist  cat  foods 
in  1992.  The  majority  of  manufacturers 
in  the  industry  have  complied  with  this 
request.  Agency  experts  estimate  that 
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PG  is  currently  used  in  at  most  5 
percent  of  semimoist  cat  foods  and  at 
most  10  percent  of  cat  snacks,  which  are 
similar  in  texture  and  content  to 
semimoist  foods.  These  usage  rates 
continue  to  decline. 

FDA  estimates  of  1993  sales  of 
semimoist  cat  foods  and  snacks  to  U.S. 
households  are  $85  million  and  $53 
million,  respectively  (Neilsen  Marketing 
Research  data).  Those  sales  representing 
.semimoist  cat  foods  and  cat  snacks 
which  contain  PG  are  approximately 
$9,550  million  (5  percent  of  $85  million 
plus  10  percent  of  $53  million).  The 
effect  of  this  rule  would  be  to  replace 
these  sales  with  other  cat  foods  and  cat 
snacks  not  containing  PG.  Most  of  the 
industry  has  already  substituted 
glycerin  for  PG  in  semimoist  foods  and 
snacks.  It  is  likely  that  the  remaining 
portion  of  the  industry  would  make  the 
substitution  of  glycerin  for  PG  ralher 
than  surrender  their  share  of  the 
semimoist  cat  food  and  cat  snack 
market.  The  cost  of  this  substitution  to 
the  production  process  is  expected  to  be 
small. 

Purchases  of  PG  by  semimoist  cat 
food  and  cat  snack  manufacturers 
represent  a  very  small  percentage  of 
total  PG  sales,  estimated  at  less  than  1 
percent.  Demand  for  semimoist  cat 
foods  has  declined  considerably  since 
1987.  Although  demand  for  cat  snacks 
continues  to  grow,  its  sales  are  still  a 
small  part  of  the  total  pet  food  industry. 
Thus,  the  effect  of  this  final  nile  on  PG 
manufacturers  would  also  be  small.  The 
effects  of  this  final  rule  on  small 
businesses  would  not  be  substantial. 
Although  more  small  sized  companies 
are  involved  in  manufacturing  cat  snack 
foods  than  in  semimoist  foods,  their 
cost.s  of  compliance  would  not  be 
significant. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  For  the  above  reasons,  the 
agency  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

VI.  Federalism 

FDA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Exe<;utive  Order 
12612  and  has  determined  that  this  rule 
does  not  warrant  the  preparation  of  a 
Federalism  Assessment. 


List  of  Subjects 

21  CFR  Part  500 

Animal  drugs.  Animal  feeds.  Cancer. 
Labeling.  Polychlorinated  biphenyls 
(PCB's). 

21  CFR  Parts  582  and  589 

Animal  feeds,  Animal  foods,  Food 
additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  parts  500. 
582,  and  589  are  amended  as  follows: 

PART  500— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  500  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  402,  403,  409. 
501,  502,  503,  512,  701  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321,  331, 
342,  343,  348,  351,  352,  353,  360b,  371). 

2.  New  §  500.50  is  added  to  subpart  B 
to  read  as  follows: 

§  500.50    Propylene  glycol  In  or  on  cat 
food. 

The  Food  and  Drug  Administration 
has  determined  that  propylene  glycol  in 
or  on  cat  food  is  not  generally 
recognized  as  safe  and  is  a  food  additive 
subject  to  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
The  Food  and  Drug  Administration  also 
has  determined  that  this  use  of 
propylene  glycol  is  not  prior  sanctioned. 

PART  582— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

3.  The  authority  citation  for  21  CFR 
part  582  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  701  of  the 
Fndoral  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.342,348,371). 

4.  Section  582.1666  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  582. 1 666    Propylene  glycol. 

•         *         *         *         * 

(b)  Conditions  of  use.  This  substance 
is  generally  recognized  as  safe  (e.\cept  in 
cat  food)  when  used  in  accordance  with 
good  manufacturing  or  feeding  practice. 

PART  589— SUBSTANCES 
PROHIBITED  FROM  USE  IN  ANIMAL 
FOOD  OR  FEED 

5.  The  authority  citation  for  21  CFR 
part  589  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  701,  of  the 
F<!(lRral  Food,  Drug,  and  Cosmetic  Act  (21 
i;S.C.  321.  342,348,371). 

6.  New  §  589.1001  is  added  to  subpart 
B  to  read  as  follows: 


§  589.1001    Propylene  glycol  in  or  on  cat 
food. 

The  Food  and  Drug  Administration 
has  determined  that  propylene  glycol  in 
or  on  cat  food  has  not  been  shown  by 
adequate  scientiHc  data  to  be  safe  for 
use.  Use  of  propylene  glycol  in  or  on  cat 
food  causes  the  feed  to  be  adulterated 
and  in  violation  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act),  in  the 
absence  of  a  regulation  providing  for  its 
safe  use  as  a  food  additive  under  section 
409  of  the  act,  unless  it  is  subject  to  an 
effective  notice  of  claimed 
investigational  exemption  for  a  food 
additive  under  §570.17  of  this  chapter, 
or  unless  the  substance  is  intended  for 
use  as  a  new  animal  drug  and  is  subject 
to  an  approved  application  under 
section  512  of  the  act  or  an  effective 
notice  of  claimed  investigational 
exemption  for  a  new  animal  drug  under 
part  511  of  this  chapter. 

Dated:  April  23,  1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  96-10893  Filed  5-1-96;  8;45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TO  8663] 

RIN  1545-AT43 

Transfers  to  Investment  Companies 

AGENCY:  Internal  Revehue  Service  (IRS), 

Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  fmai 
regulations  amending  regulations  under 
section  351(e)  of  the  Internal  Revenue 
Code  relating  to  transfers  to  inve.stment 
companies.  The  final  regulations 
concern  the  treatment  of  certain 
transfers  to  a  controlled  corporation. 
Generally,  the  final  regulations  amend 
the  regulationsto  provide  when  certain 
transfers  will  not  cause  a  diversification 
of  the  transferors'  interests. 
EFFEFCITVE  DATE:  These  regulations  are 
effective  May  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  M.  Eisenberg,  (202)  622-7790 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

This  document  contains  final 
regulations  under  section  351.  The  final 
regulations  provide  for  the  treatment  of 
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certain  transfers  to  a  controlled 
corporation.  Section  351(a)  provides 
that  no  gain  or  loss  will  be  recognized 
if  one  or  more  persons  transfer  property 
to  a  corporation  solely  in  exchange  for 
stock  in  the  corporation  and 
immediately  after  the  exchange  such 
person  or  persons  are  in  control  of  the 
corporation.  Section  351(e)(1)  provides 
that  section  351(a)  will  not  apply  to  a 
transfer  of  property  to  an  investment 
company. 

On  August  10.  1995,  the  Federal 
Register  published  a  notice  of  proposed 
rulemaking  (CO-19-95),  amending 
regulations  under  section  351  of  the 
Internal  Revenue  Code  relating  to 
transfers  of  property  to  an  investment 
company  (60  FR  40794).  The  proposed 
rules  were  based  on  the  conclusion  that 
transfers  of  diversified  portfolios  are  not 
inconsistent  with  the  Congressional 
purpose  of  section  351(e)(1). 

2.  Public  Comments  and  the  Final 
Regulations 

The  IRS  received  comments  from  the 
public  on  the  proposed  regulations.  No 
public  hearing  was  requested  and  none 
was  held.  The  comments  received  were 
generally  supportive  of  the  proposed 
regulations.  After  consideration  of  all 
the  comments,  the  regulations  proposed 
by  CO-19-95  are  adopted  as  revised  by 
this  Treasury  decision.  The  principal 
comments  on  the  proposed  regulations 
are  discussed  below. 

Government  securities  are  not  treated 
as  securities  of  an  issuer  for  purposes  of 
the  25  and  50-percent  tests.  Several 
commentators  suggested  that  the  final 
regulations  include  specific  assurance 
that  Government  securities  are  not 
treated  as  securities  of  an  issuer  in 
applying  the  25  and  50-percent  tests 
contained  in  section  368(a)(2)(F)(ii).  The 
proposed  regulations  generally  adopt 
the  section  368(a)(2)(F)(ii)  tests  for 
purposes  of  determining  whether  a 
portfolio  of  stocks  and  securities  is 
diversified.  However,  the  proposed 
regulations  modify  the  25  and  50- 
percent  tests  of  section  368(a)(2)(F)(ii) 
by  including  Government  securities  in 
total  assets  (clause  (iv)  of  section 
368(a)(2)(F)  excludes  Government 
securities  from  total  assets  for  purposes 
of  the  25  and  50-percent  tests  in  clause 
(ii)  of  section  368(a)(2)(F)).  The  final 
regulations  clarify  that  Government 
securities,  while  included  in  total 
assets,  are  not  treated  as  securities  of  an 
issuer  for  purposes  of  the  numerator  of 
the  25  and  50-percent  tests  of  section 
368(a)(2)(F)(ii). 

The  transfer  of  a  diversified  portfolio 
of  stocks  and  securities  by  any 
transferor  satisfies  the  modified 
diversification  test.  One  commentator 


suggested  that  the  final  regulations 
should  clarify  that  any  person,  rather 
than  corporate  transferors  only,  may 
satisfy  the  modified  diversification  test. 
The  commentator  is  concerned  that  the 
use  of  the  section  368(a)(2)(F)(ii)  tests, 
which  are  adopted  from  a  provision  that 
applies  only  to  transfers  by 
corporations,  may  imply  that  the  tests  as 
applied  in  section  351  are  limited  to 
corporate  transferors. 

TTie  Treasury  and  IRS  do  not  intend 
to  limit  application  of  the  final 
regulations  solely  to  corporate 
transferors.  The  final  regulations 
provide  that  a  portfolio  will  be 
diversified  if  it  satisfies  the  25  and  50- 
percent  tests  of  section  368(a)(2)(F)(ii) 
(as  modified),  rather  than  section 
368(a)(2)(F)(ii),  generally. 

Transfers  of  interests  in  real  property 
to  an  investment  company.  One 
commentator  suggested  that  the  final 
regulations  adopt  a  rule  whereby 
transfers  of  real  property  would  not 
result  in  the  diversification  of  the 
transferors'  interests  if  each  transferor 
transfers  a  diversified  portfolio  of  real 
property  to  a  Real  Estate  Investment    ■ 
Trust.  The  subject  of  real  property 
transfers  is  beyond  the  scope  of  these 
final  regulations. 

Retroactive  effect  of  the  final 
regulations.  Several  commentators 
suggested  that  the  final  regulations 
include  a  retroactive  effective  date.  The 
final  regulations  allow  taxpayers  who 
transfer  diversified,  but  nonidentical, 
portfolios  of  stocks  and  securities  before 
May  2.  1996,  to  choose  to  treat  the 
transfers  consistent  with  the  final 
regulations  or  as  transfers  resulting  in 
diversification.  However,  transfers 
completed  on  or  after  May  2, 1996,  are 
subject  to  the  final  regulations. 

Special  Analyses.  It  has  been 
determined  that  this  Treasury  decision 
is  not  a  significant  regulatory  action  as 
defined  in  EO  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information.  The  principal 
author  of  these  regulations  is  Andrew 
M.  Eisenberg,  Office  of  Assistant  Chief 
Counsel  (Corporate),  IRS.  However, 
other  personnel  from  the  IRS  and 


Treasury  Department  participated  in 
their  development. 

List  of  Sabyects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendment  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.351-1  also  issued  under  26 
U.S.C.  351.*   *   *  . 

Par.  2.  Section  1.351-1  is  amended 
by: 

1.  Redesignating  paragraph  (c)(6)  as 
paragraph  (c)(7). 

2.  Adding  new  paragraph  (c)(6)  to 
read  as  follows: 

§  1.351-1  Transfer  to  coiporation  cofttroWed 
by  transferor. 

»        •        •        •        • 

(c)*   •  • 

(6)(i)  For  purposes  of  paragraph  (c)(5) 
of  this  section,  a  transfer  of  stocks  and 
securities  will  not  be  treated  as  resulting 
in  a  diversification  of  the  transferors' 
interests  if  each  transferor  transfers  a 
diversified  portfolio  of  stocks  and 
securities.  For  purposes  of  this 
paragraph(c)(6),  a  portfolio  of  stocks  and 
securities  is  diversified  if  it  satisfies  the 
25  and  50-percent  tests  of  section 
368{a)(2)(F)(ii),  applying  the  relevant 
provisions  of  section  368(a)(2)(F). 
However,  Government  securities  are 
included  in  total  assets  for  purposes  of 
the  denominator  of  the  25  and  50- 
percent  tests  (unless  the  Government 
securities  are  acquired  to  meet  the  25 
and  50- percent  tests),  but  are  not  treated 
as  securities  of  an  issuer  for  purposes  of 
the  numerator  of  the  25  and  50-percent 
tests. 

(ii)  Paragraph  (c)(6)(i)  of  this  section 
is  effective  for  transfers  completed  on  or 
after  May  2. 1996.  Transfers  of 
diversified  (within  the  meaning  of 
paragraph  (c)(6)(i)  of  this  section),  but 
nonidentical,  portfolios  of  stocks  and 
securities  completed  before  May  2. 
1996,  may  he  treated  either — 

(A)  Consistent  with  paragraph  (c)(6)(i) 
of  this  section;  or 
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(B)  .As  ri'siilliiig  in  (ii versification  of 
tJiu  tniiisferors'  interests. 
*         •         «         *         * 

Margaret  Milner  Richardson. 

Cnrtiinissinnt^r  oflntfrnni  Hevrnnf. 

ApprovtM):  March  6.  14'»i. 
Leslie  Samuels. 

Assistant  Si'i  rfttiryoftlw  Trt-asiiry. 
|FK  D<i(.  W-10.i'J4  Filed  5-1-96,  8:45  ami 

BILUNG  CODE  4S30-01-U 

26  CFR  Part  1 

fro  8662] 

RIN  1545-AQ64 

Diversification  of  Common  Trust 
Funds 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  relating  to  the 
diversification  of  common  trust  funds  at 
the  time  of  a  combination  or  division. 
The  final  regulations  affect  common 
trust  funds  and  their  participants. 
EFFECTIVE  DATE:  May  2,  199b. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Schneider.  (202)  622-3060  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  10.  1995,  a  notice  of 
proposed  rulemaking  (PS-29-92)  was 
published  in  the  Federal  Register  (60 
FR  40796)  proposing  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  584  of  the  Internal 
Revenue  Code.  Written  comments 
responding  to  this  notice  were  received. 
No  public  hearing  was  held  because  no 
hearing  was  requested.  After 
consideration  of  all  comments  received, 
the  proposed  regulations  under  section 
584  are  adopted  as  revised  by  this 
Treasury  decision. 

Explanation  of  Provisions 

The  final  regulations  modify  the 
diversification  test  applied  to 
combining,  dividing,  and  resulting 
common  trust  funds  at  the  time  of  a 
combination  or  division.  Under  the 
existing  regulations,  which  incorporate 
the  diversification  test  of  section 
368(a)(2)(F)(ii).  Government  securities 
are  excluded  in  determining  total  assets. 
These  final  regulations  modify  the 
diversification  test  so  that  Government 
securities  are  included  in  determining 
total  assets  when  applying  section 
368(a)(2)(F)(ii). 


This  modified  diversification  test  is 
the  same  as  that  in  the  final  regulations 
under  section  351(e).  which  deals  with 
transfers  to  investment  companies. 
These  corresponding  modifications 
ensure  that  a  uniform  diversification 
test  will  be  applied  to  common  trust 
funds  and  similar  investment  entities. 

The  final  regulations  also  update  the 
regulations  under  section  584  to 
conform  to  changes  in  the  law. 

Changes  to  the  Proposed  Regulations  in  ' 
Response  to  Comments 

/.  Clarification  That  Government 
Securities  Are  Not  Treated  as  Securities 
of  an  Issuer 

Two  commentators  suggested  that  the 
final  regulations  include  specific 
assurance  that  Government  securities 
are  not  treated  as  securities  of  an  issuer 
in  applying  the  25  and  50-percent  tests 
contained  in  section  368(a)(2)(F)(ii)  to 
mergers  and  divisions  of  common  trust 
funds.  The  proposed  regulations 
provide  that  Government  securities  are 
included  in  total  assets  in  applying  the 
25  and  50-percent  tests  to  common  trust 
fund  combinations  and  divisions,  but  do 
not  specifically  state  that  Government 
securities  are  not  treated  as  securities  of 
an  issuer.  The  final  regulations  clarify 
that  Government  securities,  while 
included  in  total  assets,  are  not  treated 
as  securities  of  an  issuer  for  purposes  of 
the  numerator  of  the  25  and  50-percent 
tests  of  section  368(a)(2)(F)(ii). 

//.  Clarification  of  the  Definition  of 
Government  Securities 

One  commentator  suggested  that  the 
regulations  broaden  the  definition  of  the 
term  Government  securities  to  include 
state  and  local  government  obligations. 
The  final  regulations  do  not  adopt  the 
suggestion. 

Effective  Date 

These  regulations  apply  to 
combinations  and  divisions  of  common 
trust  funds  completed  on  or  after  May 
2,  1996. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 


submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Adminisiration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Brian  J.  O'Connor,  formerly  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

SI .584-2    [Amended] 

Par.  2.  Section  1.584-2  is  amended 
by: 

1.  Removing  paragraph  (b)(1). 

2.  Removing  the  paragraph 
designation  (b)(2). 

Par.  3.  Section  1.584-4  is  amended 
by: 

1.  Removing  paragraphs  (a)(1)  and 
(a)(2). 

2.  Removing  the  last  sentence  in 
paragraph  (a)  and  adding  6  sentences  in 
its  place. 

3.  Adding  paragraph  (e). 

The  additions  read  as  follows: 

§1.584-4    Admission  and  withdrawal  of 
participants  In  ttie  common  trust  fund. 

(a)  *  *  *  When  a  participating  interest 
is  transferred  by  a  bank,  or  by  two  or 
more  banks  that  are  members  of  the 
same  affiliated  group  (within  the 
meaning  of  section  1504),  as  a  result  of 
the  combination  of  two  or  more 
common  trust  funds  or  the  division  of 
a  single  common  trust  fund,  the  transfer 
to  the  surviving  or  divided  fund  is  not 
considered  to  be  an  admission  or  a 
withdrawal  if  the  combining,  dividing, 
and  resulting  common  trust  funds  have 
diversified  portfolios.  For  purposes  of 
this  paragraph  (a),  a  common  trust  fund 
has  a  diversified  portfolio  if  it  satisfies 
the  25  and  50-percent  tests  of  section 
368(a)(2)(F)(ii).  applying  the  relevant 
provisions  of  section  368(a)(2)(F). 
However,  Government  securities  are 
included  in  total  assets  for  purposes  of 
the  denominator  of  the  25  and  50- 
percent  tests  (unless  the  Government 
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securities  are  acquired  to  meet  the  25 
and  50-percent  tests),  but  are  not  treated 
as  securities  of  an  issuer  for  purposes  of 
the  numerator  of  the  25  and  50-percent 
tests.  In  addition,  for  a  transfer  of  a 
participating  interest  in  a  division  of  a 
common  trust  fund  not  to  be  considered 
an  admission  or  withdrawal,  each 
participant's  pro  rata  interest  in  each  of 
the  resulting  common  trust  funds  must 
be  substantially  the  same  as  was  the 
participant's  pro  rata  interest  in  the 
dividing  fund.  However,  in  the  case  of 
the  division  of  a  common  trust  fund 
maintained  by  two  or  more  banks  that 
are  members  of  the  same  affiliated  group 
resulting  from  the  termination  of  such 
affiliation,  the  division  will  be  treated  as 
meeting  the  requirements  of  the 
preceding  sentence  if  the  written  plans 
of  operation  of  the  resulting  common 
trust  funds  are  substantially  identical  to 
the  plan  of  operation  of  the  dividing 
common  trust  fund,  each  of  the  assets  of 
the  dividing  common  trust  fund  are 
distributed  substantially  pro  rata  to  each 
of  the  resulting  common  trust  funds, 
and  each  participant's  aggregate  interest 
in  the  assets  of  the  resulting  common 
trust  funds  of  which  he  or  she  is  a 
participant  in  substantially  the  same  as 
was  the  participant's  pro  rata  interest  in 
the  assets  of  the  dividing  common  trust 
fund.  The  plan  of  operation  of  a 
resulting  common  trust  fund  will  not  be 
considered  to  be  substantially  identical 
to  that  of  the  dividing  common  trust 
fund  where,  for  example,  the  plan  of 
operation  of  the  resulting  common  trust 
fund  contains  restrictions  as  to  the  types 
of  participants  that  may  invest  in  the 
common  trust  fund  ivhere  such 
restrictions  were  not  present  in  the  plan 
of  operation  of  the  dividing  common 
trust  fund. 
***** 

(e)  Effective  date.  The  eighth  sentence 
of  paragraph  (a)  of  this  section  is 
effective  for  combinations  and  divisions 
of  common  trust  funds  completed  on  or 
after  May  2. 1996. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  March  6, 1996. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  96-10393  Filed  5-1-96;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-060] 
RiN  1218-^A71 

Personal  Protective  Equipment  for 
General  Industry 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  final  rule  on  personal 
protective  equipment  for  general 
industry  was  published  by  OSHA  on 
April  6, 1994  (59  FR  16334).  In  that  rule, 
the  introductory  phrase  "the  employer 
shall  ensure"  was  removed  from  various 
proposed  requirements  for  employees  to 
wear  different  types  of  protective 
equipment  (final  rule  §§  1910.133. 
1910.135,  and  1910.136).  The  general 
requirement  for  the  employer  to  select 
and  have  the  employees  wear 
appropriate  PPE,  including  any  PPE 
described  in  these  specific  provisions, 
was  retained  in  §  1910.132.  The 
employer's  obligation  to  assure 
compliance  with  the  individual 
requirements  for  particular  types  of  PPE 
was  intended  to  remain  the  same  as  if 
the  words  "the  employer  shall  ensure" 
or  similar  language  were  affixed  to  each 
substantive  PPE  provision  in  the  final 
rule.  However,  OSHA's  compliance  staff 
has  encountered  difficulties  in  using 
§§  1910.133,  1910.135,  and  1910.136 
because  they  do  not  explicitly  assign  the 
employer  the  responsibility  for  assuring 
that  employees  wear  the  designated 
equipment.  Therefore,  this  technical 
amendment  is  necessary  to  restate  that 
obligation  within  the  text  of  these 
requirements. 

DATES:  This  amendment  is  effective  June 
3,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  C.  Cyr,  Acting  Director,  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  U.  S.  Department  of 
Labor,  Room  N-3647,  200  Constitution 
Ave.,  N.  W..  Washington.  DC  20210.' 
Telephone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA's 
final  rule  on  personal  protective 
equipment  (PPE)  for  general  industry 
was  published  on  April  6,  1994  (59  FR 
16334),  and  became  effective  July  5. 
1994.  The  PPE  standards  require  the 
employer  to  assure  that  each  employee 
wears  appropriate  equipment  which 
protects  the  eyes,  head,  feet,  and  hands. 


from  exposure  to  hazards  in  the 
workplace.  Section  1910.132  clearly 
states  that  where  such  hazards  are 
present,  or  are  likely  to  be  present,  the 
employer  has  the  obligation  both  to 
select  proper  PPE  and  to  require  each 
affected  employee  to  wear  it. 

Sections  1910.133.  1910.135.  and 
1910.136  require  that  each  affected 
employee  wear  protective  equipment  for 
the  eyes  and  face,  head,  and  feet. 
resp>ectively.  when  those  parts  of  the 
body  are  exposed  to  hazards.  The 
proposed  version  of  each  of  those 
sections  was  prefaced  with  the  words 
"The  employer  shall  ensure  that"  the 
employees  wear  the  equipment.  In  the 
final  rule.  OSHA  deleted  the  prefatory 
language  in  response  to  various 
comments.  The  preamble  to  the  final 
rule  made  clear  that  in  making  these 
deletions,  the  Agency  intended  to  make 
no  change  in  the  substantive 
requirements  between  the  proposed  and 
final  rules.  That  is.  the  employer  was  to 
be  obligated  to  require  the  employee  to 
wear  eye,  face,  head  and  foot  protection 
under  §§  1910.133.  1910.135.  and 
1910.136,  regardless  of  whether  the 
words  "the  employer  shall  ensure"  were 
included  in  those  standards,  (see  final 
rule  preamble.  59  FR  at  16335  ) 

The  reason  for  the  language  change 
from  the  proposal  was  concern  by  some 
commenters  that  the  proposed  language 
would  result  in  their  being  held  liable 
for  violations  of  these  standards, 
regardless  of  any  exculpatory 
considerations  such  as  employee 
misconduct.  In  making  the  changes. 
OSHA  emphasized  two  points:  first,  that 
the  proposed  language  would  not  have 
affected  an  employer's  ability  to  raise 
defenses  to  a  citation;  and  second,  that 
it  was  the  Agency's  intention  that  the 
employer's  obligations  for  compliance 
with  standards  issued  under  the  OSH 
Act  be  unaffected  by  the  changes  from 
the  proposed  rule  to  the  final  rule. 

Since  the  final  nile  was  issued,  the 
revised  language  has  caused  difficulty 
for  OSHA's  compliance  staff  w  ith  regard 
to  the  employer's  obligation  to  have 
employees  wear  PPE.  That  obligation, 
while  specifically  stated  under 
§  1910.132  for  all  PPE.  is  not  explicitly 
spelled  out  in  the  s[>ecific  provisions  of 
§§1910.133,  1910.135  and  1910  136.  for 
eve  and  head,  face,  and  foot  protection, 
even  though  it  was  the  Agency's  clearly 
.stated  intention  that  the  obligation 
apply  there,  as  well.  Accordingly, 
OSHA  has  determined  that  it  is 
necessary  to  make  a  technical 
amendment  to  those  three  setrtions.  to 
bring  them  into  line  with  the  stated 
intention  of  the  Agency  in  the  preamble 
to  the  final  rule. 
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The  current  language  of  §§  1910.133, 
1910.135,  and  1910.136  contains 
requirements  that  employees  wear  the 
particular  PPE  addresised  by  those 
sections.  However,  there  is  no  specific 
text  in  any  of  these  sections  that  directly 
addresses  the  employer  and  the 
employer's  responsibihties  for 
compUance.  OSHA  compliance  staff 
have  dealt  with  this  situation  to  date  by 
grouping  their  citations  for  violations  of 
§§  1910.133,  1910.135.  and  1910.136 
with  their  citation  under  the  general 
PPE  requirement  in  §  1910.132.  Each  of 
these  provisions  was  intended  in  the 
final  rule  to  stand  on  its  own,  and  the 
Agency  has  determined  that  a  technical 
amendment  is  necessary  to  correct  the 
problem. 

This  technical  amendment  inserts 
appropriate  language  into  §§  1910.133, 
1910.135,  and  1910.136  which  states  the 
employer's  obligation  to  ensure  that 
each  affected  employee  wears  the 
specified  types  of  PPE  under  these 
sections  as  well  as  imder  §  1910.132, 
where  the  employer's  responsibility  in 
this  area  is  already  spelled  out.  It  should 
also  be  noted  that  this  technical 
amendment  does  not  prevent  the 
employer  who  is  cited  for  a  PPE 
violation  from  raising  any  affirmative 
defenses  which  would  oUierwise  be 
applicable. 

Under  5  U.S.C.  553  and  29  CFR 
1911.5.  this  constitutes  a  minor  rule 
change  which  does  not  require  public 
notice  and  comment.  As  noted  above,  it 
clarifies  an  obligation  under  the  specific 
PPE  standards  which  already  appUes  to 
employers  under  the  general  rule  in 
§  1910.132.  and  implements 
determinations  already  made  by  the 
Agency  in  the  preamble  to  the  final  rule. 
Accordingly,  further  public 
participation  is  not  required.  However, 
in  order  to  allow  enough  time  for 
information  on  the  technical 
amendment  to  be  distributed  and 
implemented  by  employers,  OSHA  is 
making  the  amendment  effective  Jime  3. 
1996. 

List  of  Subjects  in  29  CFR  Part  1910 

Eye  protection:  Face  protection;  Foot 
Protection;  Hand  protection;  Footwear; 
Hard  hats;  Head  protection; 
Occupational  safety  and  health; 
Occupational  Safety  and  Health 
Administration;  Personal  protective 
equipment;  Safety  glasses;  Safety  shoes. 

Authority 

This  document  has  been  prepared 
under  the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.  Washington;  DC  20210. 


Accordingly,  pursuant  to  sections  4, 6 
and  8  of  the  Occupational  Safiety  and 
Health  Act  of  1970  (29  U.S.C.  653, 655. 
657);  5  U.S.C.  553;  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033),  and  29 
CFR  Part  1911.  29  CFR  part  1910  is 
amended  as  set  forth  below. 

Signed  at  Washington,  D.C.,  this  15th  day 
of  April.  1996. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor. 

PART  1910-{AMENDED] 

Subpart  I— Personal  Protective 
Equipment 

1.  The  authority  citation  for  subpart  I 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sections  4, 6  and  8, 
C)ccui>ational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657):  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736).  or  1-90  (55  FR 
9033),  as  applicable. 

Sections  1910.132,  and  1910.138  also 
issued  under  29  CFR  part  1911. 

Sections  1910.133, 1910.135,  and  1910.136 
also  issued  under  29  CFR  part  1911  and  5 
U.S.C.  553. 

$1910.133    [Amemtod] 

2.  Paragraphs  (a)(1),  (a)(2).  (a)(5)  of 
§  1910.133  are  amended  by  replacing 
the  words  "Each  affected  employee 
shall  use"  with  the  words  "TTie 
employer  shall  enstue  that  each  affected 
employee  uses". 

§1910.133    [Amended] 

3.  Paragraph  (a)(3)  of  §  1910.133  is 
amended  by  removing  the  word  "Each", 
adding  the  words  "The  employer  shall 
ensure  that  each"  in  its  place  at  the 
beginning  of  the  paragraph,  and  by 
replacing  the  words  "shall  wear"  with 
"wears"  both  places  they  appear  in  the 
paragraph. 

§1910.135    [Amended] 

4.  Paragraph  (a)(1)  of  §1910.135  is 
amended  by  replacing  the  words  "Each 
affected  employee  shall  wear  protective 
helmets"  with  the  words  "The  employer 
shall  ensure  that  each  affected  employee 
wears  a  protective  helmet". 

§1910.135    [Amended] 

5.  Paragraph  (a)(2)  of  §  1910.135  is 
amended  by  replacing  the  words 
"Protective  helmets"  with  the  words 
"The  employer  shall  ensure  that  a 
protective  helmet",  and  by  replacing  the 
words  "shall  be  worn  "  with  the  words 
"is  worn." 

§1910.136    [Anwnded] 

6.  Paragraph  (a)  of  §  1910.136  is 
amended  by  replacing  the  words  "Each 
affected  employee  shall  wear"  with  the 


words  "the  employer  shall  ensiue  that 
each  affected  employee  used." 

[FR  Doc.  96-10433  Filed  5-1-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrenca  Seaway  Development 
Corporation 

33  CFR  Part  401 
RIN  2136-AAOO 

Seaway  Ragulationa  and  Rules: 
l/Hacellanaous  Amendments 

AQENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
publish  joint  Seaway  Regulations.  As  a 
result  of  discussions  with  the  Authority, 
it  has  been  determined  that  a  niunber  of 
existing  regulations  need  to  be  amended 
for  clarification  or  simpUfication.  In 
addition,  several  substantive  changes 
are  being  made,  specifically:  changing 
the  maximiun  allowable  beam  from 
23.16  m  (76  feet)  to  23.8  m  (78  feet), 
with  certain,  practical  conditions 
applied;  reducing  the  seciuity  deposit 
for  certain  vessels;  requiring  permanent 
fenders,  with  a  phase-in  period;  and 
reducing  some  of  the  system's  speed 
limits.  The  first  two  of  these  are 
intended  to  encourage  increased  usage 
of  the  Seaway,  the  third  is  intended  to 
increase  the  safety  for  both  the 
Corporation's  and  the  Authority's  locks 
and  the  vessels  transiting,  and  the 
fourth  is  intended  to  increase  both 
safety  and  environmental  protection. 

DATES:  This  rule  is  effective  on  Jime  3, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen.  Chief  Coimsel,  Saint 
Lawrence  Seaway  Development 
Ckirporation.  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590,  (202)  366- 
6823. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  discussions  with  the  Saint  Lawrence 
Seaway  Authority  of  Canada,  the  Saint 
Lawrence  Seaway  Development 
Corporation  is  amending  the  Seaway 
Regulations  and  Rules  in  33  CFR  Part 
401  as  described  in  the  following 
summary. 

Section  401.3,  "Maximum  vessel 
dimensions",  is  amended  by  revising 
paragraph  (a),  removing  paragraph 
(d)(1),  and  adding  a  new  paragraph  (e) 
to  change  the  maximum  allowable  beam 
from  23.16  m  (76  feet)  to  23.8  m  (78  feet) 


and  simplify  the  approval  process  for 
vessels  exceeding  23.2  m..  with 
practical  conditions  applied  for  such 
things  as  vessel  configiUBtion  and 
weamer  conditions. 

Section  401.6,  "Markings",  is 
amended  by  revising  paragraphs  (a)  and 
(b)  to  rotmd  off  the  length  requirements 
from  19.8  m  to  20.0  m  and  from  117  m 
to  110  m,  respectively,  for  simplification 
and  consistency  with  the  international 
collision  regulations.  To  alleviate  safety 
problems  caused  by  portable  fender 
usage,  §401.7,  "Fenders",  is  revised  to 
require,  as  a  rule,  permanent  fenders  of 
a  specified  type,  with  only  occasional 
deployment  of  portable  fenders  allowed 
on  a  single  transit  basis,  with  a  phase- 
in  penod  imtil  the  beginning  of  the  1997 
navigation  season  to  ease  transition. 
One  comment  suggested  the  elimination 
of  permanent  fenders  because  they  can 
catch  the  lock  gates  and,  at  certain 
vessel  drafts,  can  dig  into  the  wooden 
fenders  on  the  lock  approach  walls.  The 
CorpKiration  and  the  Authority  are  not 
adopting  this  suggestion.  Permanent 
fenders  are  being  required  to  avoid  the 
situation  where  mooring  wires  may  be 
crushed  between  the  vessel's  side  and 
the  lock  wall,  to  prevent  steel  contact  on 
vessels  with  hazardous  cargo  stored  in 
side  tanks,  and,  occasionally  for  certain 
vessels,  to  protect  specific  structiu«s  or 
provide  adequate  clearance  off  bascule 
bridges.  The  Authority  and  the 
Corporation  review  vessel  plans  to 
ensiue  that  fenders  are  located  as  high 
on  the  hull  as  possible,  have  a 
maximiun  size  stipulated,  and  are 
adequately  tapered.  If  these  plans  are 
provided  and  concurred  in  before 
construction  or  retrofitting,  the  type  of 
problem  suggested  by  the  comment 
should  be  avoided. 

Section  401.9,  "Radiotelegraph 
equipment",  is  amended  by  revising 
paragraph  (a)  to  round  off  the  length 
requirement  for  self-propelled  vessels 
from  19.8  m  to  20.0  m  for  simplification. 

Section  401.10.  "Mooring  lines",  is 
amended  by  revising  paragraphs  (B)  and 
(c)  to  allow  routinely  synthetic  lines 
since  vessels  now  use  them  routinely 
and  safely  worldwide. 

Section  401.13.  "Hand  lines",  is 
amended  by  revising  paragraph  (b)  to 
require  hand  lines  to  have  a  diameter  of 
between  12  and  20  mm  and  a  minimum 
length  of  35  m  with  uniform  thickness 
throughout  to  avoid  jamming  on  the  car 
haulers  and  bollards  that  has  occurred 
because  of  splicing  of  uneven  pieces. 

Section  401.26.  "Security  for  tolls",  is 
amended  by  revising  paragraph  (d)  to 
reduce  the  security  required  where  a 
number  of  vessels,  for  each  of  which  a 
preclearance  application  has  been 
approved,  are  owned  or  controlled  by 


the  same  individual  or  company  and 
have  the  same  representative.  Security 
for  tolls  for  these  vessels  is  not  required 
if  eveiy  toll  account  received  in  the 
preceding  five  years  has  been  paid 
within  forty-five  days  after  the  vessel 
enters  the  Seaway. 

Section  401.42.  "Passing  hand  lines", 
is  amended  by  revising  paragraph  (a)(1) 
to  change  "linesmen"  to  "linehandlers" 
for  gender  neutrahty. 

Section  401. 43>  "Mooring  toble",  is 
amended  by  deleting  the  unnecessary 
references  to  specific  locations  for 
simplification. 

Section  401.45.  "Emergency 
proceidure",  is  amended  to  requiring  the 
Master  to  be  responsible  for  giving  Uie 
signal  in  an  emergency  upon  entering 
the  locks  to  make  the  practice  consistent 
in  both  Canadian  and  U.S.  locks  and,  for 
safety  purposes,  by  requiring  mooring 
lines  to  be  put  out  as  quickly  as 
possible. 

Section  401.52,  "Limited  of  approach 
to  a  bridge",  is  amended  by  revising 
paragrai^  (b)  to  change  "Caughnawaga" 
to  Kahnawake",  as  it  is  now  commonly 
known. 

Section  401.64.  "CalUng  in",  is 
amended  by  revising  paragraph  (e)  to 
make  the  master  solely  responsible 
because  it  is  his  or  her,  not  the  pilot's 
responsibiUty. 

Section  401.65.  "Communication — 
ports,  docks,  and  anchorages",  is 
amended  by  revising  paragraph  (a)(1)  to 
round  off  0.87  of  a  nautical  mile  to  1 
nautical  m-le  for  simplification  and  by 
removing  that  part  of  paragraph  (c)  that 
refers  to  dangerous  cargo  reporting  and 
placing  its  substance  in  §  401.66,  which 
is  a  more  appropriate  location. 

Section  401.66,  "Applicable  laws",  is 
amended  by  redesignating  the  current 
text  as  paragraph  (a)  and  adding  a  new 
paragraph  (b).  which  is  the  text  removed 
from  §  401.65(c)  amended  to  change  the 
dangerous  cargo  reporting  and  filing 
requirements  to  reflect  the  practice 
instituted  by  the  Canadian  Authority 
under  Seaway  Notice  No.  2  of  1993. 

Section  401.71,  "Signals— explosive 
or  hazardous  cargo  vessels",  is  amended 
by  deleting  paragraph  (b)  and  revising 
current  paragraph  (a)  to  combine  the 
requirements  for  explosive  and 
hazardous  vessels  into  one  to  be 
consistent  with  the  international 
collision  regulations. 

Section  401.72,  "Reporting— 
explosive  and  hazardous  cargo  vessels", 
is  amended  by  adding  new  paragraphs 
(e),  (f),  (g),  and  (h)  to  require  certain 
information  on  load  plans  concerning 
dangerous  cargo  to  ensure  enhanced 
safety,  reflecting  the  practice  instituted 
by  the  Authority  under  Seaway  Notice 
No.  2  of  1993.  In  response  to  a  comment 


received  by  the  Authority,  the  reference 
to  "IMG"  in  subsection  (e)(1)  is  changed 
to  "IMDG".  which  is  the  correct 
designation  for  the  International 
DansBTOus  Goods  Code. 

Subsection  (g)  is  also  changed  in 
response  to  a  comment  received  by  the 
Authority.  This  change  covers  the 
situation  where  an  actual  Material 
Safety  Data  sheet  for  a  cargo  carried  by 
a  vessel  is  not  on  file  with  a  Seaway 
Traffic  Control  Centw,  but  the  vessel 
carries  sufficient  infOTmation  for  its 
preparation.  Either  form  of  compUance 
will  allow  the  vessel  to  continue  transit 
through  the  system. 

Section  401.75,  "Payment  of  tolls",  is 
amended  to  provide  that  every  toll 
invoice  shall  be  paid  in  Canadian  or 
American  funds  within  forty-five  days 
after  the  vessel  enters  the  Seaway  and 
any  adjustment  of  the  amount  payable 
shall  be  provided  for  in  a  subsequent 
invoice,  which  is  consistent  with  the 
new  poUcy  on  reduced  security  in 
revised  §  401.26(d).  To  be  conastent 
with  the  text  of  the  Canadian  version  of 
these  joint  regulations,  this  revised 
§  401.75  text  is  redesignated  as 
paragraph  (a)  and  the  current  §401.77  is 
redesignated  as  paragraph  (b)  of  §  401.75 
and  revised  by  making  non-substantive 
editorial  changes. 

Section  401.84,  "Reporting  of 
impairment  or  other  hazard  by  vessels 
transiting  within  the  Seaway",  is 
amended  by  revising  paragraph  (c)  to 
reflect  that  the  rep>orting  requirements 
cover  the  equipment  listed  in  Schedule 
I  as  well. 

Section  401.89,  "Transit  refused",  is 
amended  by  revising  paragraph  (a)(1)  to 
transit  refusal  may  be  based  upon  the 
equipment  requirements  in  Schedule  I 
as  well  when  transiting  Canadian 
waters. 

Section  401.91.  "Removal  of 
obstructions",  is  amended  to  remove  the 
words  "take  such  action  *  *  *  as  the 
Corporation  or  the  Authority  deem 
necessary"  as  superfluous. 

Section  401.94,  "Keeping  copy  of 
regulations",  is  amended  to  require  that, 
in  addition  to  a  copy  of  the  Regulations, 
a  copy  of  the  vessel's  latest  Ship 
Inspection  Report,  and  Seaway  Notices 
for  the  navigation  year  shall  be  kept  on 
board  each  vessel,  which  reflects  the 
routine  requirement  for  this 
documentation  for  inspection  and 
reference  purposes. 

Schedule  I,  "VESSELS  TRANSITING 
U.S.  WATERS",  is  amended  by  revising 
paragraph  (d)(3)  to  require,  for  each 
vessel  with  a  fixed  propeller,  a  table  of 
shaft  revolutions  per  minute,  for  a 
representative  range  of  sjjeeds.  and  a 
notice  showing  any  critical  range  of 
revolutions  at  which  the  engine 
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designers  recommend  that  the  engine 
not  be  operated  on  a  continuous  basis 
because  this  information  is  necessary  for 
officers  or  pilots  having  conduct  of  the 
vessel. 

It  was  proposed  to  amend  Schedule  U, 
"Table  of  Speeds",  by  revising  item  4  to 
reduce  the  allowable  speeds  in  the  area 
covered,  by  revising  item  6  to  reduce  the 
allowable  speeds  in  the  area  covered 
and  include  the  areas  that  have  been 
covered  by  items  7  through  10  under 
item  6's  allowable  speed  limits  to 
eliminate  varying  speed  areas,  reduce 
speeding  violations,  and  reduce  vessel 
wake  damages.  Items  7  through  10  were 
to  be  removed  and  items  11  through  15 
renumbered  accordingly.  Two 
comments,  both  from  pilots,  objected  on 
the  basis  that  it  would  increase  transit 
time  and  thus  increase  pilot  fatigue  and 
stress,  resulting  in  a  decrease  in  the 
safety  margin.  They  also  stated  that 
proffering  wake  damage  as  a  basis  for 
thff  change  in  all  areas  was  unfounded. 
The  Corporation  and  the  Authority 
agree  only  in  part.  The  Table  of  Speeds 
will  now  be  amended  as  follows.  The 
speed  limit  from  Eisenhower  to  Iroquois 
Lock  will  be  set  at  11.5  knots.  Presently, 
the  limits  for  this  section  are  divided 
into  four  separate  speed  zones:  11.5 
knots  from  Eisenhower  to  Richard's 
Point  Light  #SS  (5.34  nautical  miles); 
13.0  knots  from  Richards  Point  Light  #55 
to  Doran  Shoal  Buoy  84  (9.08  nautical 
miles);  11.5  knots  from  Doran  Shoal 
Buoy  84  to  Ogden  Island  Buoy  99  (4.24 
nautical  miles);  and  13.0  knots  from 
Ogden  Island  Buoy  99  to  Iroquois  Lock 
(3.54  nautical  miles).  The  speed  limit 
between  Richards  Point  and  Doran 
Shoal  will  be  reduced  to  11.5  knots. 
This  increases  transit  time  by  5.5 
minutes,  not  allowing  for  the  time 
required  to  speed  up  or  slow  down  in 
the  original  13.0  knot  zone.  The  speed 
limit  from  Buoy  99  to  Iroquois  Lock  will 
be  changed  to  11.5  knots,  which  will 
have  a  negligible  effect  on  transit  time. 
This  is  a  short  area  where  a  ship  must 
be  checked  down  before  unbound  entry 
into  the  lock  or  starting  from  rest  while 
downbound  in  the  lock  with  checking 
down  required  before  entering  the 
reduced  speed  area.  The  11.5  knot  speed 
zone  presently  in  effect  from  Vz  mile 
east  of  Buoy  162  to  Light  186  will  be 
extended  to  include  the  area  between 
McNair  Island  Light  137  to  Light  186. 
This  extends  the  11.5  knot  zone 
eastward  by  8.32  nautical  miles  and 
increases  transit  time  by  5  minutes.  The 
section  from  Iroquois  Lock  to  McNair 
Island  would  remain  at  13.0  knots.  This 
change  results  in  a  lower  speed  limit  for 
the  Brockville  Narrows,  for  which  there 
have  been  numerous  complaints  and 


signiHcant  safety  concerns  because  of 
large  ship  wakes  in  close  proximity  to 
pleasure  and  tour  boats.  Overall,  these 
changes  increase  transit  time  in  the 
Snell  Lock  to  Cape  Vincent  pilotage  area 
by  only  10.5  minutes,  which  should 
have  no  real  effect  on  pilot  stress  and 
fatigue,  while  reducing  safety  and  wake 
concerns  in  the  Brockville  Narrows, 
Mariatown,  and  Wilson  Hill  areas.  The 
change  from  the  original  proposal  is 
that,  instead  of  maintaining  an  11.5  knot 
limit  from  Eisenhower  Lock  to  Light 
186,  a  13.0  knot  zone  will  be  retained 
through  the  Prescott  anchorage,  where 
traditionally  vessels  have  the 
opportunity  to  overtake.  The 
Corporation  and  the  Authority  believe 
that  these  changes  are  prudent  and  are 
justified  by  experience  and  observation. 
Speed  limits  traditionally  are  set  to 
protect  the  shoreline,  Seaway  channels, 
and  the  boating  pubUc  from  damage  or 
injury.  Wake  complaints  are  logged  and 
vessel  speed  spot  checks  are  made  from 
shore  positions,  with  the  draw  down 
and  surge  of  each  observed  vessel 
measured  and  recorded.  The  Authority 
alone  carried  out  approximately  875 
speed  checks  in  1995.  Speed  limits  are 
the  best  tool  for  controlling  damaging 
wake  by  setting  a  standard  for  the 
navigation  team  on  each  vessel  to 
follow. 

Appendix  I.  "Vessel  Dimensions",  is 
amended  by  revising  the  second 
undesignated  paragraph  after  paragraph 
(h)  to  round  off  "23.16  m"  to  "23.2  m" 
for  simplication  and  conformity  with 
the  amendment  to  §401.3. 

There  are  some  minor  editorial 
changes  to  conform  with  the  SLSA 
version  approved  under  the  Canadian 
regulatory  review  process  that  do  not 
have  any  substantive  impact,  such  as 
changing  the  word  "upon"  to  "on"  in 
§  401.3(e)(1). 

Regulatory  Evaluation 

This  final  rule  inolves  a  foreign  affairs 
function  of  the  United  States,  and 
therefore.  Executive  Order  12866  does 
not  apply.  This  final  rule  has  also  been 
evaluated  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  not  considered  significant  under 
those  procedures  and  its  economic 
impact  is  expected  to  be  so  minimal  that 
a  full  economic  evalaution  is  not 
warranted. 

Regulatory  Flexibility  Act 
Determiiiation 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  final  rule  will  not  have  a  signiGcant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  St. 


Lawrence  Seaway  Regulations  and 
Rules  primarily  relate  to  the  activities  of 
commercial  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resuhing  costs 
will  be  borne  mostly  by  foreign  vessels. 

Environmental  Impact 

This  final  rule  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321,  et  seq.)  because  it  is  not 
a  major  federal  action  significantly 
affecting  the  quality  of  human  ■ 
environment. 

Federalism 

The  Corporation  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  final  rule  does 
not  have  sufHcient  federalism 
implicaitons  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation. 
Navigation  (water),  Radio  reporting  and 
record  keeping  requirements,  Vessels. 
Waterways. 

Accordingly,  the  Saint  Lawerence 
Seaway  Development  Corporation 
amends  Part  401 — Seaway  Regulations 
and  Rules  (33  Part  401)  as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  Part  401 
continues  to  read  as  follows: 

Authority:  68  Stat  93-96  (33  U.S.C.  981- 
990),  as  amended:  Sec.  104.  Pub.  L.  92-340, 
86  Stat.  424  (49  CFR  1.50a)  (37  FR  21943), 
unless  otherwise  noted. 

2.  Section  401.3  is  amended  by 
revising  paragraphs  (a)  and  (d)  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

S  401.3    Maximum  vessel  dimensions. 

(a)  Subject  to  paragraph  (e)  of  this 
section,  no  vessel  of  more  than  222.5  m 
in  overall  length  or  23.8  m  in  extreme 
breadth  shall  transit. 

•        •        *        •        • 

(d)  No  vessel's  hull  or  superstructure 
when  alongside  a  lock  wall  shall  extend 
beyond  the  limits  of  the  lock  wall,  as 
illustrated  in  Appendix  I  of  this  Part. 

(e)  A  vessel  having  a  beam  width  in 
excess  of  23.2  m  and  having  dimensions 
that  do  not  exceed  the  limits  set  out  in 
the  block  diagram  in  Appendix  I  of  this 
Part: 

(1)  Shall,  on  application  to  the 
Authority,  be  considered  for  transit  after 
review  of  the  vessels  drawings;  and 

(2)  If  accepted,  shall  transit  in 
accordance  with  directions  issued  by 
the  Authority  or  Corporation. 


3.  Section  401.6  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§401.6    Markings. 

(a)  Vessels  of  more  than  20.0  m  in 
overall  length  shall  be  correctly  and 
distinctly  marked  and  equipped  with 
draft  markings  on  both  sides  at  the  bow 
and  stem. 

(b)  In  addition  to  the  markings 
required  by  paragraph  (a)  of  this  section, 
vessels  of  more  than  110  m  in  overall 
length  shall  be  marked  on  both  sides 
with  midship  draft  markings. 
***** 

4.  Section  401.7  is  revised  to  read  as 
follows: 

§401.7    Fenders. 

(a)  Where  any  structural  part  of  a 
vessel  protrudes  so  as  to  endanger 
Seaway  installations,  the  vessel  shall  be 
equipped  with  fenders — 

(1)  That  are  made  of  steel,  hardwood, 
or  teflon  or  a  combination  of  two  or  all 
of  these  materials,  are  of  a  thickness  not 
exceeding  15  centimeters,  with  well 
tapered  ends,  and  are  located  along  the 
hull,  close  to  the  main  deck  level;  and 

(2)  That  by  no  later  than  the  beginning 
of  the  1997  navigation  season  are 
permanently  attached  to  the  vessel, 
except  that  portable  fenders,  other  than 
rope  hawsers,  are  allowed  for  a  single 
transit  basis  if  the  portable  fenders  are — 

(i)  Made  of  a  material  that  will  float; 
and 

(ii)  Securely  fastened  and  suspended 
from  the  vessel  in  a  horizontal  position 
by  a  steel  cable  or  a  fiber  rope  in  such 
a  way  that  they  can  be  raised  or  lowered 
in  a  maimer  that  does  not  damage 
Seaway  installations. 

5.  Section  401.9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  401 .9    Radiotelephone  equipment 

(a)  Self-propelled  vessels,  other  than 
pleasure  craft  of  less  than  20.0  m  in 
overall  length,  shall  be  equipped  with 
VHF  (very  high  frequency) 
radiotelephone  equipment. 
***** 

6.  Section  401.10  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§401.10    Mooring  lines. 

***** 

(h)  Unless  otherwise  permitted  by  an 
officer,  only  wire  rope  mooring  lines 
with  a  breaking  strength  that  complies 
with  the  minimum  specifications  set  out 
in  the  table  in  this  section  shall  be  used 
for  securing  a  vessel  in  lock  chambers. 

(c)  Synthetic  lines  may  be  used  for 
mooring  at  approach  walls,  tie-up  walls 
and  docks  within  the  Seaway. 


7.  Section  401.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§401.13    Hand  Unas. 

***** 

(b)  Be  of  uniform  thickness  and  have 
a  diameter  of  not  less  than  12  mm  and 
not  more  than  20  mm  and  a  minimum 
length  of  35  m. 

8.  Section  401.26  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows:    Security  for  toils. 
***** 

(d)  Notwithstanding  paragraph  (c)  of 
this  section,  where  a  number  of  vessels, 
for  each  of  which  a  preclearance  has 
been  given,  are  owned  or  controlled  by 
the  same  individual  or  company  and 
have  the  same  representative,  the 
security  for  tolls  is  not  required  if  the 
individual,  company,  or  representative 
has  paid  every  toll  invoice  received  in 
the  preceding  five  years  within  the 
period  set  out  in  §  401.75. 


§401.42    [Amended] 

9.  Paragraphs  (a)  (1)  and  (2)  of  section 
401.42  are  amended  by  removing  the 
word  "linesmen"  and  adding,  in  its 
place,  the  word  "linehandlers". 

10.  Section  401.43  is  amended  by 
revising  the  introductory  text  as  follows: 

§401.43    Mooring  table. 

Unless  otherwise  directed  by  an 
officer,  vessels  passing  through  the 
locks  shall  moor  at  the  side  of  the  tie- 
up  wall  or  lock  as  shown  in  the  table  to 
this  section. 
***** 

11.  Section  401.45  is  revised  to  read 
as.follows: 

§  401 .45    Emergency  procedure. 

When  the  speed  of  a  vessel  entering 
a  lock  chamber  has  to  be  checked  in  an 
emergency,  a  signal  consisting  of  five 
blasts  on  a  horn  shall  be  given  by  the 
master  and  all  mooring  lines  shall  be 
put  out  as  quickly  as  possible. 

§401.52    [Amended] 

12.  Paragraph  (b)  of  section  401.52  is 
amended  by  removing  the  word 
"Caughnawaga"  and  adding,  in  its 
place,  the  word  "Kahnawake". 

§401.64    [Amended] 

13.  Paragraph  (e)  of  section  401.64  is 
amended  by  removing  the  words  "or 
pilot". 

14.  Section  401.65  is  amended  by 
revising  paragraphs  (a)  (1)  and  (2)  and 
paragraph  (c)  to  read  as  follows: 

§  401 .65    Communication— ports,  docks 
and  anchorages. 

(a)*  *  * 

(1)  For  the  lake  ports  of  Toronto  and 
Hamilton,  1  nautical  mile  outside  the 
harbor  limits;  and 


(2)  For  other  lake  ports,  when  crossing 
the  harbor  entrance. 


(c)  Every  vessel  departing  from  a  port, 
dock  or  anchorage,  shall  report  to  the 
appropriate  Seaway  station  its 
destination  and  the  exf>ected  time  of 
arrival  at  the  next  check  point. 

15.  Section  401.66  is  amended  by 
redesignating  the  ciurent  texLas 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§401.66    Applicable  la«»s. 

***** 

(b)  Every  vessel  carrying  dangerous 
cargo,  as  described  in  §§  401.66  through 
401.73,  and  all  tankers  carrying  liquid 
cargo  in  bulk,  shall  file  with  the 
Corporation  and  the  Authority  a  copy  of 
the  current  load  plan  as  described  in 
§  401.72(e). 

16.  Section  401.71  is  revised  to  read 
as  follows: 

§401.71    Signals— explosive  or  hsaardous 
cargo  vessels. 

An  explosive  or  hazardous  cargo 
vessel  shall  display  at  the  masthead  or 
at  an  equivalent  conspicuous  position  a 
"B"  flag. 

17.  Section  401.72  is  amended  by 
adding  new  paragraphs  (e),  (f).  (g),  and 
(h)  to  read  as  follows: 

§401.72    Reporting    explosive  and 

liazardous  cargo  vessels. 

***** 

(e)  Every  vessel  carrying  dangerous 
cargo,  as  defined  in  §  401.66,  and  all 
tankers  carrying  Uquid  cargo  in  bulk 
shall,  before  transiting  any  J>art  of  the 
Seaway,  file  with  the  Corporation  and 
the  Authority  a  copy  of  the  current  load 
plan  that  includes  the  following 
information: 

(1)  The  name  of  the  cargo,  its  IMO 
class  and  UN  number  as  set  out  in  the 
IMDG  Code,  if  applicable,  or,  if  the 
cargo  is  not  classed  by  the  IMO  and 
does  not  have  a  UN  number,  the  words 
"NOT  CLASSED  •; 

(2)  The  weight  in  metric  tonnes  and 
the  stowage  location  of  each 
commodity: 

(3)  The  approximate  weight  in  metric 
tonnes  or  the  approximate  volume  in 
cubic  meters  in  each  hold  or  tank; 

(4)  The  flashpoint  of  the  cargo,  if 
applicable:  and 

(5)  The  estimated  date  of  entr>  into 
the  Seaway  and  the  date  and  time  that 
the  load  plan  was  last  issued  or 
amended. 

(f)  For  tankers,  the  information 
required  under  this  section  401.72  shall 
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be  detailed  on  a  plan  showing  the 
general  layout  of  the  tanks,  and.  if  a 
tanker  is  so  fitted,  a  midship  cross- 
section  showing  double  bottom  tanks 
and  ballast  side  tanks. 

(g)  If  a  Material  Safety  Data  Sheet 
(MSI)S)  on  a  hazardous  cargo  that  a 
vessel  is  carrying  is  not  available  in  a 
Seaway  Trafhc  Control  Center,  the 
vessel  shall  provide  information 
enabling  the  preparation  of  an  MSDS. 

(h)  Every  vessel  shall  submit  its  load 
plan  to  the  nearest  Seaway  Traffic 
Control  Center  and,  if  there  are 
subsequent  changes  in  stowage 
including  loading  and  discharging 
during  a  transit,  the  vessel  shall  submit 
an  updated  plan  before  departing  from 
any  port  between  St.  Lambert  and  Long 
Point. 

18.  Section  401.75  is  revised  to  read 
as  follows: 

§  401 .75    Payment  of  tolls. 

(a)  Every  toll  invoice  shall  be  paid  in 
Canadian  or  American  funds,  as 
indicated  on  the  invoice,  within  forty- 
five  days  after  the  vessel  enters  the 
Seaway,  and  any  adjustment  of  the 
amount  payable  shall  be  provided  for  in 
a  subsequent  invoice. 

(b)  Tolls,  established  by  agreement 
between  Canada  and  the  United  States 
and  known  as  the  St.  Lawrence  Seaway 


Tariff  of  Tolls,  shall  be  paid  by  pleasure 
craft  in  Canadian  or  American  funds  for 
the  transit  of  each  Seaway  lock. 

§  401 .77    [Removed  and  Reserved] 

19.  Section  401.77  is  removed  and 

reserved. 

20.  Section  401.84  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  401 .84    Reporting  of  Impairment  or  other 
hazard  by  vessels  transiting  within  the 
Seaway. 

«         •         *         *        • 

(c)  Any  malfunction  on  the  vessel  of 
equipment  required  by  §§401.5  to 
401.21  and  subsections  (e)  through  (j)  of 
Schedule  I  of  subpart  A  of  this  Part; 
•         *         *         *         * 

21.  Section  401.89  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§401.83    Transit  refused. 

(a)  An  officer  may  refuse  to  allow  a 
vessel  to  transit  when, 

(1)  The  vessel  is  not  equipped  in 
accordance  with  §§  401.6  to  401.21  and 
subsections  (e)  to  (j)  of  Schedule  I  of 
subpart  A  of  this  part  when  transiting 
the  Canadian  waters  of  the  Seaway; 
***** 

22.  Section  401.91  is  revised  to  read 
as  follows: 

Schedule  II.— Table  of  Speeds' 


§  401 .91    Removai  of  obstructions. 

The  Corporation  or  the  Authority 
may,  at  the  owner's  expense,  move  any 
vessel,  cargo,  or  thing  that  obstructs  or 
hinders  transit  on  any  part  of  the 
Seaway. 

23.  Section  401.94  is  revised  to  read 
as  follows: 

§  401 .94    Keeping  copy  of  regulations. 

A  copy  of  these  Regulations  (subpart 
A  of  Part  401),  a  copy  of  the  vessel's 
latest  Ship  Inspection  Report,  and 
Seaway  Notices  for  the  current 
navigation  year  shall  be  kept  on  board 
every  vessel  in  transit. 

24.  Schedule  I  to  subpart  A,  part  401 
is  amended  by  revising  paragraph  (d)(3) 
to  read  as  follows: 

Schedule  I— Vessels  Transiting  U.S.  Waters 

(d)*   *   * 

(3)  For  each  vessel  with  a  fixed  propeller, 
a  tabic  of  shaft  revolutions  per  minute,  for  a 
representative  range  of  speeds,  and  a  notice 
showing  any  critical  range  of  revolutions  at 
which  the  engine  designers  recommend  that 
the  engine  not  be  operated  on  a  continuous 
basis. 


25.  Schedule  II  to  subpart  A,  part  401 
is  revised  to  read  as  follows: 


From — 


1.  Upper  Entrance,  Soutti  Stiore  Canal  

2.  Lake  St.  Louis,  Buoy  A13 

3.  Upper  Entrance,  Upper  Beauharnois  Lock 

4.  Lake  St.  Francis,  Buoy  D3  

5.  Lake  St  Francis,  Buoy  D49  

6.  Eisenhower  Lock  

7  Iroquois  Lock  

8.  McNair  Island,  Lt.  137  

9.  Deer  Island,  Lt.  186 

10.  Bartlett  Point,  Lt  227  

1 1   Junction  ol  Canadian  Middle  Channel  and 


To— 


Lake  St.  Louis,  Buoy  A13 

Lower  Entrance,  Lower  Beauharnois  Lock  . 

Lake  St.  Francis,  Buoy  D3  

Lake  St.  Francis,  Buoy  D49  

Snell  Lock  

Iroquois  Lock  

McNair  Island,  Lt.  137  

Deer  Island,  Lt.  186 

Bartlett  Point,  Lt.  227 

Tibbetts  Point 

Open  Waters  between  Wolfe  and  Howe 
lands  through  the  said  Middle  Channel. 


Is- 


Main  Channel  abreast  ol  Ironsides  Island. 

12  Port  Robinson  j  Ramey's  Bend  through  the  Welland  Bypass 

13.  All  other  canals  i  


Maximum  speed  over  the  bottom,  knots 


Col.  Ill 


10.5  

16  

9upb;  10.5  dnb  ... 

12  

8.5  upb;  10.5  dnb 
11.5  

13  

11.5  

8.5  upb;  10.5  dnb 

13  

9.5  


Col.  IV 


10.5. 

16. 

9  upb;  10.5  dnb. 

12. 

8  upb;  10.5  dnb. 

10.5. 

10.5. 

10.5. 

8  upb;  10.5  dnb. 

10.5. 

9.5. 

8. 
6. 


'  Maximum  speeds  at  which  a  vessel  may  travel  in  identified  areas  in  both  normal  and  high  water  conditkjns  are  set  forth  in  this  schedule.  The 
Corporation  and  the  Authority  will,  from  time  to  time,  designate  the  set  of  speed  limits  which  is  in  effect. 


UMI 


26.  Appendix  1  to  subpart  A,  part  4C1 
is  amended  by  revising  the  first 
sentence  of  the  second  undesignated 
paragraph  after  paragraph  (b)  to  read  as 
follows: 

Appendix  I — Vessel  Dimensions 

***** 

The  limits  in  the  block  diagram  are  based 
on  vessels  with  a  maximum  allowable  ijeam 
of  23.2  m.  •   *   * 


Issued  at  Washington,  DC  on  April  25, 
1996. 

.Saint  Lawrence  Seaway  Development 
(".<jrporation 
Gail  C.  McDonald, 
Administrator. 
|FR  Doc.  96-10941  Filed  5-1-96;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 

RIN  309&-AA65 

Disposition  Of  Federal  Records 

AQENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 


summary:  NARA  is  amending  its 
regulations  to  require  reimbursement  for 
certain  records  maintained  in  Federal 
records  centers  that  have  exceeded  the 
authorized  disposal  date.  NARA  has 
clarified  in  this  final  rule  that  the 
requirement  will  not  apply  to  records 
whose  disposition  is  stayed  pending 
NARA  action  on  a  previously  submitted 
record  schedule.  NARA  is  taking  this 
action  because  the  Federal  records 
centers  have  a  serious  shortage  of 
storage  space  and  can  no  longer  absorb 
the  cost  of  storing  records  beyond  their 
scheduled  disposal  date.  NARA  is  also 
updating  the  addresses  of  the  Federal 
records  centers. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  Jime  3, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Leahy  at  301-713-7210. 
SUPPLEMENTARY  INFOftMATION:  On 
September  26, 1995.  NARA  published  a 
notice  of  proposed  rulemaking  at  60  FR 
49532.  The  60-day  comment  period 
ended  on  November  27, 1995,  but 
NARA  considered  all  written  comments 
received  by  December  4, 1995,  in 
developing  this  final  rule.  Eight 
comments,  all  from  Federal  agencies, 
were  received.  The  following  major 
points  were  raised: 

Agencies  should  not  be  required  to 
pay  for  extended  storage  when  the  hold 
on  disposal  is  not  under  the  control  of 
the  agency.  Five  agencies  stated  that,  in 
most  cases,  extended  retention 
requirements  are  levied  by  another 
office  of  the  Federal  Government  in 
anticipation  of  litigation,  to  meet  a  court 
order,  or  to  resolve  an  issue  with  the 
Government  Accounting  Office.  One 
agency  suggested  that  any  storage  fees 
should  be  imposed  on  the  organization 
that  requested  the  hold  on  disposal. 

It  is  not  NARA's  intent  to  impose  a 
burden  on  agencies.  NARA  believes  that 
the  reimbursement  plan  is  a  reasonable 
solution  that  will  benefit  both  the 
agencies  and  the  Federal  records 
centers.  In  the  past,  NARA  has  absorbed 
the  cost  of  storing  temporary  records 
that  have  exceeded  their  authorized 
disposition  date.  However,  because  of 
the  continued.growth  of  records  in  this 
category.  NARA  can  no  longer  pay  for 
the  space  needed  to  store  such  records. 
Without  reimbursement,  NARA  will  be 
forced,  in  the  near  future,  to  return  the 
records  to  the  agencies  for  further 
retention. 

Like  the  agencies,  NARA  has  no 
means  of  projecting  when  a  court- 
ordered  or  GAO  disposal  suspension 
will  occur  or  how  many  records  will  be 
affected.  In  some  cases,  entire  record 
groups  have  been  placed  under  disposal 
suspension.  Legal  custody  of  temporary 
records  remains  with  the  agency  even 


though  the  records  are  stored  in  a 
Federal  records  center.  Therefore, 
NARA  must  request  reimbursement 
from  the  legal  custodian  of  the  records 
rather  than  firom  the  imposer  of  the 
disposal  suspension.  NARA 
recommends  that  agencies  woA  with 
their  attorneys  and  records  officials,  the 
Department  of  Justice  attorneys  and 
GAO  officials  when  applicable,  to 
narrow  the  scope  of  records  required  for 
litigations  and  audits. 

Three  agencies  pointed  out 
circumstances  where  NARA  has 
rescinded  disposal  authority  pending  re- 
appraisal of  potentially  permanent 
records;  where  an  SF  115,  Request  for 
Disposition  Authority,  had  tjeen 
submitted  to  NARA  to  approve  a  change 
in  the  scheduled  disposition;  where 
unscheduled  records  accepted  for 
accessioning  into  a  Federal  Records 
Center  (FRC)  required  screening  to 
separate  permanent  from  disposable 
records;  and  where  an  agency  must 
work  with  NARA  to  reconcile 
confiicting  mandated  retention  periods 
for  contractor-generated  records.  NARA 
has  never  intended  to  require 
reimbursement  for  continued  storage  of 
records  where  the  disposition  of  the 
records  is  contingent  on  NARA  action. 
We  have  clarified  §  1228.54(g)  on  this 
point. 

We  have  also  modified  §  1228.54  (g) 
to  provide  that  NARA  will  waive  fees 
for  extended  storage  when  the 
administrative  cost  to  NARA  for  the 
agreement  and  billing  would  exceed  the 
fees  expected  to  be  received.  For  the 
remainder  of  FY  1996,  the  threshold  for 
waiving  fees  will  be  $100  ba.sed  on  the 
agency's  total  records  center  holdings 
subject  to  the  fee.  NARA  will  bill  the 
headquarters  office  rather  than 
individual  offices  or  units. 

One  agency  noted  that  occasionally, 
when  NARA  sends  a  destruction  notice, 
an  agency  will  discover  that  records 
were  retired  to  the  FRC  under  the  wrong 
disposal  authority  and  that  the  correct 
retention  period  is  longer.  There  will  be 
no  charge  for  the  extended  storage 
period  for  correction  of  this  error. 

Removal  of  records  from  FFC  space. 
If  agencies  do  not  wish  to  reimburse 
NARA  for  continued  storage  of  records 
for  the  extended  retention  period,  the 
proposed  rule  would  require  agencies  to 
remove  the  records  within  60  days.  One 
agency  recommended  that  §  1228.54(g) 
be  amended  to  require  removal  within 
90  days  fix)m  the  date  of  notification  to 
ensure  that  agencies  had  sufficient  time 
to  effect  the  arrangements  for  removal. 
NARA  has  adopted  this  comment. 

Another  agency  commented  that  it 
would  be  more  costly  for  agencies  to 
store  returned  records  in  their  office 


space  and  that  NARA  discourages 
agency  records  centers  in  another 
section  of  Part  1228  by  requiring 
agencies  to  obtain  NAJIA  approval  to 
establish  agency  records  centers.  NARA 
recognizes  the  agency's  argument  that 
FRC  storage  space  is  generally  more 
economical  than  storage  in  agency  office 
space.  The  purpose  of  the  dted 
regulatory  requirement  is  to  ensure  that 
agencies  comply  with  the  records 
storage  standards  NARA  imposes  on 
itself  to  protect  the  records  and  that  the 
agency  centers  are  as  cost-effective  as 
FRC's.  This  regulatory  provision  is 
based  on  44  U.S.C.  which  requires 
NARA  approval  of  agency-operated 
records  centers. 

Billing  procedures.  Two  agencies 
asked  for  clarification  of  billing 
procedures. 

The  biUing  procedure  will  be 
specified  in  the  reimbursable  agreement 
that  the  agency  and  NARA  will  sign. 
NARA  anticipates  billing  agencies 
quarterly,  based  on  the  volume  of 
retained  holdings  in  the  FRC  system  on 
the  last  day  of  the  quarter.  Data  for 
fourth  quarter  billing  will  be  cut  off  on 
August  31  of  each  year.  Agencies  may 
negotiate  alternate  arrangements  with 
the  Office  of  Federal  Records  Centers 
that  will  better  serve  the  agency  and 
NARA. 

Effective  date.  Five  agencies  stated 
that  the  proposed  January  1,  1996, 
effective  date  did  not  give  agencies 
adequate  lead  time  to  budget  for  the 
unplanned  expenditure.  Three  of  these 
agencies  recommended  a  delay  in  the 
effective  date  until  FY  1997.  Since 
agencies  have  already  submitted  their 
FY  1997  budgets  to  OMB,  NARA  does 
not  believe  that  a  delay  to  October  1. 
1996,  will  materially  affect  the  agencies' 
ability  to  budget  payments  for  extended 
storage  fees.  Moreover,  as  explained 
previously,  NARA  cannot  continue  to 
absorb  the  cost  we  incur  for  the 
extended  storage  of  otherwise 
disposable  records  in  FRC  space.  To 
provide  agencies  time  to  enter  into  a 
reimbursable  agreement  with  NARA  or 
to  plan  for  the  removal  of  affected 
records,  we  have  revised  the  effective 
date  to  June  3, 1996,  in  response  to 
these  comments. 

Other  comments.  One  agency  pointed 
out  that  the  list  of  administrative 
purposes  that  justify  a  temporary 
extension  were  stated  differently  in  the 
proposed  §§  1228.32(b)  and  1228..54(g) 
and  that  a  reference  in  §  1228. S4la)  to 
paragraph  (g)  in  that  section  should  be 
changed  to  §  1228.32(b).  We  have  made 
both  of  these  changes. 

Section  1228.54(a)  also  refers  to  a 
procedure  specified  in  §  1228.164  for 
obtaining  a  temporary  extension  in 
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retention  period  for  a  single  accession. 
We  have  clarified  §  1228. 164(c)  to 
provide  that  agencies  may  use  this 
procedure  to  extend  the  retention  period 
for  an  individual  accession  for  no  longer 
than  fi  months.  Normally  agencies 
request  an  extension  under 
§  1228.164(c)  to  allow  time  for  a  review 
of  the  records,  to  request  a  series  level 
retention  period  change  from  the  NARA 
Office  of  Records  Administration  (NIR). 
or  to  withdraw  the  records  from  the 
records  center.  No  charge  would  accrue 
to  the  agency  for  extended  records 
storage  under  this  provision:  however 
the  extension  will  not  he  renewed. 

The  same  agency  commented  that 
NARA  needs  to  know  ahout  proposed 
temporary  extensions  of  records 
retention  periods  only  when  the  records 
are  stored  in  an  FRC  and  recommended 
that  this  clarification  be  added  to 
§  1228.32(b).  We  have  not  adopted  this 
comment  because  it  is  incorrect.  A 
retention  period  that  is  specified  in  a 
NARA-approved  agency  records 
schedule  or  in  a  General  Records 
Schedule  is  mandatory  by  law;  the 
agency  may  not  retain  temporary 
records  beyond  that  date  without  NARA 
approval  whether  the  records  are 
located  in  agency  space,  FRC  space,  or 
other  space. 

Addresses  of  Federal  records  centers. 
In  this  final  rule,  we  are  also  updating 
or  correcting  the  addresses  of  the 
Federal  records  centers  listed  in 
S  1228.150,  and  adding  the  Pittsfield, 
MA.  Federal  records  center.  The 
introductory  paragraph  to  this  section  is 
unchanged. 

This  rule  is  a  significant  regulatory 
action  under  E.O.  12806  of  September 
30.  199.1  and  has  been  reviewed  by 
0MB.  As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  entities. 

List  of  Subjects  in  36  CFR  Part  122B 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble.  36  CFR  part  1228  is  amended 
as  follows: 

PART  122ft-DISPOSITION  OF 
FEDERAL  RECORDS 

1  The  authority  citation  for  part  1228 
continues  to  read  as  follows: 


Authority:  44  I'.SC.  ch.s  21,  29.  and  33. 

2.  Section  12'28.32  is  revised  to  read 
as  follows: 

§  1 228.32    Request  to  change  disposition 
authority. 

(a)  Agencies  desiring  to  change  the 
approved  retention  period  of  a  series  or 
system  of  records  shall  submit  an  SF 
11, "i.  Disposition  authorities  contained 
in  approved  SF  115  are  automatically 
superseded  by  approval  of  a  later  SF  115 
applicable  to  the  same  records  unless 
the  later  SF  115  specified  an  effective 
date.  Agencies  submitting  revised 
schedules  shall  indicate  on  the  SF  115 
the  relevant  schedule  and  item  numbers 
to  be  superseded,  the  citation  to  the 
current  printed  records  disposition 
schedule,  if  any,  and/or  the  General 
Records  Schedules  and  item  numbers 
that  cover  the  records. 

(b)  Agencies  proposing  to  change  the 
retention  period  of  a  series  or  system  of 
records  shall  submit  with  the  SF  115  an 
explanation  and  justification  for  the 
change.  The  need  to  retain  records 
longer  than  the  retention  period 
specified  in  the  disposition  instructions 
on  an  approved  SF  115  for  purposes  of 
audit,  court  order,  investigation, 
litigation,  study,  or  any  other 
administrative  purpose  that  justifies  the 
temporary  extension  of  the  retention 
period  shall  be  governed  by  the 
procedures  set  forth  in  §  1228.54. 
Agencies  shall  not  submit  an  SF  115  to 
change  the  retention  period  in  such 
cases. 

3.  Section  1228.54  is  amended  by 
revising  paragraphs  (a)  and  (g)  and 
adding  paragraph  (h)  to  read  as  follows: 

§  1 228.54    Temporary  extension  of 
retention  periods. 

(a)  Approved  agency  records 
schedules  and  the  General  Records 
Schedules  are  mandatory  (44  U.S.C. 
3303a).  Except  as  specified  in 
§  1228.32(b),  records  series  or  systems 
approved  for  destruction  shall  not  be 
maintained  longer  without  the  prior 
written  approval  of  the  National 
Archives  and  Records  Administration 
(NIR).  However,  extended  retention  of 
an  individual  shipment  of  records  to  a 
F'ederal  Records  Center  for  a  period  up 
to  6  months  is  governed  by  procedures 
in  ti  1228.164(c). 


(g)  Except  when  NARA  agrees  to 
continue  to  store  and  service  records  on 
a  reimbursable  basis  or  waives  the 
requirements  of  this  paragraph  under  a 
condition  specified  in  paragraph  (h)  of 
this  section,  agencies  shall  remove  from 
Federal  records  centers  at  the  agency's 
expense  records  that,  because  of  audit, 
court  order,  investigation,  litigation, 
study,  or  any  other  administrative 
reason  the  agency  wishes  to  retain 
longer  than  the  scheduled  retention 
period  for  the  records.  The  removal  of 
records  must  be  accomplished  within  90 
days  of  the  date  of  the  notification  from 
the  Federal  records  center  that  the 
retention  period  has  expired.  Agencies 
that  wish  to  establish  an  agreement  or 
inquire  about  their  records  should  write 
to  NARA,  Office  of  Federal  Records 
Centers  (NC),  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

(h)  NARA  will  waive  the 
requirements  specified  in  paragraph  (g) 
of  this  section  when: 

(1)  The  temporary  extension  of 
retention  period  has  been  imposed  by 
NARA,  for  instance  when  NARA  plans 
to  reappraise  the  archival  value  of 
records  or  when  NARA  is  working  on  a 
new  or  revised  General  Records 
Schedule  item; 

(2)  The  agency  has  submitted  an  SF 
115,  Request  for  Disposition  Authority, 
to  NARA  to  request  a  change  in  the 
scheduled  disposition  of  a  series  of 
records; 

(2)  NARA  and  the  agency  mutually 
agree  that  temporary  extension  is 
required  to  meet  exceptional  records 
management  situations  such  as  a  NARA- 
agency  screening  project  to  separate 
permanent  from  disposable  records  or 
application  of  a  new  records  disposition 
schedule  to  previously  unscheduled 
records;  or 

(3)  The  administrative  cost  to  NARA 
to  implement  a  reimbursable  agreement 
would  exceed  the  reimbursement 
received. 

4.  In  §  1228.150,  the  table  set  forth  at 
the  end  of  the  section  is  revised  to  read 
as  follows: 

§1228.150    Authority. 


Area  served 


Area  served 


District  of  Columbia,  Maryland,  West  Virginia,  and  Virginia  (except  U.S. 

Court  records). 
Designated  records  of  ttie  Military  Departments  and  the  U.S.  Coast 

Guard. 


Federal  records  center 


Washington  National  Records  Center,  4205  Surtland  Rd.,  Washington, 

DC  20409-0002. 
National  Personnel  Records  Center  (Military  Personnel  Records),  9700 

Page  Ave..  St.  Louis,  MO  63132-5100. 


The  entire  Federal  Govemment  personnel  records  of  separated  Federal 
employees;  medical  and  pay  records  of  all  Federal  employees;  des- 
ignated medical  records  of  Army  and  Air  Force  military  personnel 
and  their  dependents;  and  records  of  agencies  in  the  St.  Louis  area 
(Missouri  only),  of  Scott  AFB,  IL,  and  of  the  Memphis  Service  Center, 
Internal  Revenue  Service. 

National  collection  of  long  term  records 

Maine,  Vermont,  New  Hampshire,  Massachusetts,  Connecticut,  and 
Rhode  Island. 

New  York,  New  Jersey,  Puerto  Rico,  and  the  Virgin  Islands  

Delaware,  Pennsylvania,  and  U.S.  court  records  for  MarylarKj,  Virginia, 

and  West  Virginia 
North  Carolina,  South  Carolina,  Tennessee,   Mississippi,  Alabama, 

Georgia,  Florida,  and  Kentucky. 
Illinois,  Wisconsin,  Minnesota,  and  U.S.  court  records  for  Indiana, 

Mictiigan,  and  Ohk}. 
Indiana,  Mchigan,  and  Ohio  except  for  U.S.  court  records 

Kansas,  Iowa,  Netxaska,  and  Missouri  except  greater  SL  Louis  area  .... 

Texas,  OklatKHna,  Arkansas,  Louisiana,  and  New  Mexico 

Cotorado,  Wyoming,  Utah,  Montana,  North  Dakota,  and  South  Dakota 

Nevada  except  Clark  County,  California  except  southern  California, 

American  Samoa 
Anzona;  Clark  County,  Nevada,  and  souttiem  California  (counties  of 

San  Luis  Obispo.  Kern,  San  Bemadino,  Santa  Bartiara,  Ventura,  Or- 

ange,  Los  Angeles,  Riverside.  Inyo,  Imperial,  and  San  Diego). 
Washington,  Oregon,  Idaho,  Alaska,  Hawaii,  and  Pacific  Ocean  area 

(except  American  Sannoa). 


Federal  records  center 


Natnrtal  Persorviel  Records  Center  (Civilian  Personnel  Records),  1 1 1 
Winnebago  St,  St.  Louis.  MO  631 18-4199. 


Federal  Records  Center,  100  Dan  Fox  Dr..  Pittsfield,  MA  01201-8230. 
Federal  Records  Center.  380  Trapeto  Rd.,  Wattham,  MA  021 54-6399. 

Federal  Records  Cotter,  Military  Ocean  Terminal,  Bklg.  22,  Bayonne, 

NJ  07002-5388. 
Federal  Records  Center,   14700  Townsend  Rd.,   Pfvladelphia.   PA 

19154-1025. 
Federal  Records  Center,  1557  St.  Joseph  Ave.,  East  Point,  GA  30344- 

2593. 
Federal  Records  Center.  7358  S.  Pulaski  Rd..  Chicago.  IL  60629- 

5898. 
Federal  Records  Center,  3150  Springt>oro  Drive,  Dayton.  OH  45439- 

1883. 
Federal  Records  Center.  2312  E.  Bannister  Rd.,  Kansas  City.  MO 

64131-3060. 
Federal  Records  Center,  P.O.  Box  6216,  Fort  Worth,  TX  76i  15-0216. 
Federal  Records  Center,  Denver  Federal  Center  Bklg.  48,  P.O   Box 

25307,  Denver,  CO  80225-0307. 
Federal   Records  Center.    1000   Commodore   Dr.,   San   Bmno.   CA 

94066-2350. 
Federal  Records  Center,  24000  Avila  Rd.,  P.O.  Box  6719.  I.aguna 

Niguel.  CA  92607-6719. 

Federal  Records  Center.  6125  Sand  Pomt  Way  NE.,  Seattle,  WA 
98115-7999. 


5.  Section  1228.164  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1228.164    Disposal  clearances  tor 
records  In  Federal  records  centers. 

*        «        *        *        • 

(c)  Other  records  of  Federal  agencies 
held  by  Federal  records  centers  will  be 
destroyed  with  the  concurrence  of  the 
agency  concerned  by  use  of  NA  Form 
13001,  Notice  of  Intent  to  Destroy 
Records,  or  other  written  concurrence 
for  each  disposal  action.  If  an  agency  is 
notified  of  the  eligibility  of  its  records 
for  disposal  and  the  agency  fails  to 
respond  to  this  notification  within  90 
calendar  days,  the  records  will  be 
destroyed  in  accordance  with  the 
appropriate  disposition  authority.  If  an 
agency  does  not  concur  in  the 
scheduled  destruction  of  an  accession, 
the  agency  may  request  extended 
retention  of  the  records  for  up  to  an 
additional  6  months  by  submitting 
written  justification,  including  a  new 
disposal  date,  within  90  days  to  the 
records  center  director.  Further 
extensions  must  be  requested  in 
accordance  with  §  1228.54  of  this  part. 

Dated:  December  27, 1995 
fohn  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc  96-10888  Filed  5-1-96;  8:45  ami 
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UMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  070-OOOIa;  FRL-6451-9] 

Approval  and  Promulgation  of 
Implemefitation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD).  This 
approval  action  will  incorporate  these 
niles  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic;compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  VOC 
emissions  from  the  transfer  of  gasoline 
into  stationary  storage  containers, 
delivery  vessels,  bulk  plants,  and 
vehicle  fuel  tanks.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 


provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on  July  1, 
1996,  unless  adverse  or  critical 
comments  are  received  by  June  3,  1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA"s  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  LX  ofifice  during  normal 
business  hours.  Copies  of  the  submitted 
rules  are  available  for  inspection  at  the 
following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 
Environmental  Protection  Agency,  Air 
Docket  (6102),  401  'M"  Street.S.W.. 
Washington.  D.C.  20460. 
California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  Fresno,  CA  93721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
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Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  SfVUAPCD  rules  being  approved 
into  the  California  SIP  include:  Rule 
4621.  Gasoline  Transfer  into  Stationary 
Storage  containers,  Delivery  Vessels, 
and  Bulk  Plants,  and  Rule  4622. 
Transfer  of  Gasoline  into  Vehicle  Fuel 
Tanks.  These  rules  were  submitted  by 
the  California  Air  Resources  Board 
(CARB)  to  EPA  on  November  18. 1993 
and  May  24.  1994.  respectively. 

Background 

On  March  3,  1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Joaquin  Valley  Air  Basin  which 
includes  the  following  eight  air 
pollution  control  districts  (APCDs); 
Fresno  County  APCD.  Kern  County 
APCD.'  King  County  APCD,  Madera 
County  APCD,  Merced  County  APCD. 
San  Joaquin  County  APCD,  Stanislaus 
County  APCD.  and  Tulare  County 
APCD.  43  FR  8964.  40  CFR  81.305.  The 
SJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  which 
includes  all  the  above  eight  counties 
except  for  the  Southeast  Desert  Air 
Basin  portion  of  Kern  County.  Because 
these  areas  were  unable  to  meet  the 
statutory  attainment  date  of  December 
31,  1982.  California  requested  under 
section  172(a)(2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31,  1987.-'  On  May  26,  1988. 
EPA  notiTied  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  above  districts' 
portions  of  the  California  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549.  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182  (a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 


requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182  (a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattairunent 
areas.  The  San  Joaquin  Valley  Air  Basin 
is  classified  as  serious'*;  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SDP  on  November 
18. 1993  and  May  24. 1994,  including 
the  rules  being  acted  on  in  this 
document.  This  document  addresses 
EPA's  direct-final  action  for  SJVUAPCD 
Rule  4621.  Gasoline  Transfer  into 
Stationary  Storage  Containers,  Delivery 
Vessels,  and  Bulk  Plants,  and  Rule  4622. 
Transfer  of  Gasoline  into  Vehicle  Fuel 
Tanks.  SJVUAPCD  adopted  Rule  4621 
on  May  20.  1993  and  Rule  4622  on 
February  17.  1994.  These  submitted 
rules  were  found  to  be  complete  on 
December  23. 1993  and  July  14.  1994. 
respectively,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V'  and  are 
being  finalized  for  approval  into  the  SIP. 

Rule  4621  limits  VOC  emissions  from 
the  transfer  of  gasoline  into  stationary 
storage  containers,  delivery  vessels,  and 
gasoline  bulk  plants.  Rule  4622  limits 
VOC  emissions  in  gasoline  vapors 
during  the  transfer  of  gasoline  into 
vehicle  fuel  tanks.  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  These  rules  were  originally 
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'  Al  ihal  lime.  Kern  County  included  portions  of 
Iwo  air  ba.sins;  the  Sdn  |o<iquin  Valley  Air  Basin  dml 
the  .Snulheast  fiesert  .Air  Basin.  The  San  loaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonattainment.  and  the  Southeast 
Desert  Air  Basin  portion  of  Kern  County  was 
designated  as  unclassified.  See  CFR  81.305  (1991). 

'This  extension  was  not  requested  for  the 
foll(jwin({  rounlies:  Kern.  Kings.  Madera.  Merced 
and  Tulare  Thus,  the  attainment  dale  for  these 
counties  remained  December  31.  1982. 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post  1987  ozone  and  carbon  monoxide  policy  that 
noncem  RACT,  52  KR  45044  (November  24,  1987); 
•■lssue.s  Relating  to  VOC  Regulation  Cutpoinis, 
Uenciencies.  and  Deviations,  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  26.  1988): 
and  the  existing  control  technique  guidelines 
(CTCis). 

•■  The  San  loaquin  Valley  Air  Basin  was  retained 
its  designation  of  nonattainment  and  was  classiHed 
by  operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6.  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  1 10(k)(l)(A)  of  the  CAA,  revi-sed  the  criteria 
on  August  2(),  1991  (56  FR  42216). 


adopted  as  part  of  SJVUAPCD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182  (a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
'Tix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rule  4621  is  entitled.  Control  of  Volatile 
Organic  Emissions  from  Bulk  Gasoline 
Plants.  EPA^50/2-77-035:  and  Control 
of  Volatile  Organic  Compound  Leaks 
from  Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems,  EPA-450/2-78-051. 
Rule  4622  was  compared  to  EPA's  draft 
model  Stage  II  Rule,  dated  August  17, 
1992.  Further  interpretations  of  EPA 
policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SJVUAPCD's  submitted  Rule  4621, 
Gasoline  Transfer  into  Stationary 
Storage  Containers,  Delivery  Vessels, 
and  Bulk  Plants  includes  the  following 
significant  changes  from  the  current  SIP. 
Rule  411.1.  Storage  of  Gasoline  into 
Stationary  Storage  Containers: 

•  The  scope  oi  the  rule  was  expanded 
to  include  delivery  vessels  and  bulk 
plants. 

•  The  definitions  section  was 
expanded  for  rule  clarity. 


•  The  exemption  section  was  revised 
to  include  a  limited  exemption  for 
delivery  vessels. 

•  A  requirement  was  added  for 
gasoline  bulk  plants. 

•  Recordkeeping  and  test  method 
requirements  were  added. 

•  The  compliance  schedule  was 
revised. 

SJVUAPCD  Rule  4622,  Transfer  of 
Gasoline  into  Vehicle  Fuel  Tanks, 
includes  the  following  significant 
changes  from  the  current  SIP  Rule 
411.2: 

•  An  applicability  and  purpose 
statement  was  added  to  the  rule  for 

clarity. 

•  The  definitions  section  was 

expanded. 

•  Recordkeeping  and  test  method 
requirements  were  added. 

•  The  compliance  schedule  was 
revised. 

SJVUAPCD  Rules  4621  and  4622  were 
amended  and  renumbered  several  times. 
A  detailed  description  and  history  of 
each  rule  is  contained  in  the  associated 
technical  support  document,  dated 
February  8, 1996. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SJVUAPCD  Rule  4621,  Gasoline 
Transfer  into  Stationary  Storage 
Containers,  Delivery  Vessels,  and  Bulk 
Plants,  and  Rule  4622,  Transfer  of 
Gasoline  into  Vehicle  Fuel  Tanks  are 
being  approved  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
puhlication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  1, 1996, 
unless,  by  June  3, 1996,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 


subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  July  1.  1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§  §  603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
population  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
resuU  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 

iTirough  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 


subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  Si 00 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  pUn  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1>  "^962. 

Dated:  March  24.  1996. 
FeUda  Marcut, 
Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  74m-7671q. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(194)(i)(C)(i)  and 
(197)(i)(C)  to  read  as  follows: 

§52.220    Mentificalion  of  plan. 
•        •        •        •        • 

(c)«   •   * 
(194)*   •    • 

(i)  *   *   * 

(C)«  •  • 

(2)  Rule  4621,  adopted  on  May  20. 
1993. 
«         *         •         •        * 

(197)  *    •    * 

(i)*   *   * 

(C)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 
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(1)  Rule  4622,  adopted  on  February 
17,  1994. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-195;  RMI-7091,  RM- 
7146,  RM-8123,  RM-8124] 

Radio  Broadcasting  Services;  Beveriy 
Hills.  Chiefland,  Holiday.  Micanopy, 
Sarasota,  FL 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  dismisses  an 
Application  for  Review  filed  by 
Dickerson  Broadcasting,  Inc.  directed  to 
an  earlier  action  denying  its  Petition  for 
Reconsideration.  See  58  FR  17349  (April 
2,1993).  Dickerson  contended  that  the 
Class  3C  FM  channel  at  Beverly  Hills 
was  allotted  without  adequate  notice. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  2.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne.  Mass  Media  Bureau. 
(202) 776-1654. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  92-195,  adopted  March  21, 
1996,  and  released  April  16,  1996.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Gsmmunications  Commission. 
Dougiu  W.  Webbinli, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau 

|FR  Doc.  96-9796  Filed  5-01-96;  8:45  am] 
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47  CFR  Part  73 


[MM  Docket  No.  95-77;  RM-8616] 

Television  Broadcasting  Services; 
Virginia  Beach.  VA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Lock  wood  Broadcasting,  Inc.. 
allots  UHF  Channel  21  to  Virginia 
Beach,  Virginia,  as  an  additional 
television  service.  See  60  FR  31278, 
June  14, 1995.  Channel  21+  can  be 
allotted  to  Virginia  Beach  consistent 
with  the  minimum  distance  separation 
requirements  of  Sections  73.610  and 
73.698  of  the  Commission's  Rules  with 
a  site  restricfion  of  4.0  kilometers  (2.5 
miles)  south  to  avoid  the  ATV  freeze 
zone  surrounding  Washington,  DC.  The 
coordinates  for  Channel  21+  at  Virginia 
Beach  are  36-48-38  and  75-58-30. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  JunelO,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-77, 
adopted  March  25, 1996,  and  released 
April  24,  1996.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.60e    [Amended] 

2.  Section  73.606(b),  the  Ta^^le  of  TV 
Allotments  under  Virginia,  is  amended 
by  adding  Channel  21+  at  Virginia 
Beach. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 
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47  CFR  Part  80 
[FCC  9fr-15«] 

Conforming  the  Maritime  Service  Rules 
to  the  Provisions  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
maritime  service  rules,  consistent  with 
the  statutory  mandate  of  the  1996 
Telecommunications  Act,  to  eliminate 
the  radiotelegraph  carriage  requirement 
for  vessels  equipped  in  accordance  with 
the  Global  Vteritime  Distress  and  Safety 
System  (GMDSS).  The  effiect  of  this  rule 
is  to  reduce  economic  burdens  for  vessel 
operators  and  increase  safety  at  sea  by 
promoting  the  carriage  of  GMDSS  radio 
installations. 

EFFECTIVE  DATE:  June  3. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Noel  of  the  Commission's 
Wireless  Telecommunications  Bureau  at 
(202)  418-0680  or  via  email  at 
moel@fcc.gov. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
FCC  96-156,  adopted  April  5, 1996,  and 
released  April  12, 1996.  The  full  text  of 
this  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239)  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037, 
telephone  (202)  857-3800. 

Summary  of  Order 

1.  Prior  to  the  enactment  of  the 
Telecommunications  Act  of  1996, 
Section  351  of  the  Communications  Act 
required  passenger  vessels  and  large 
cargo  vessels  to  be  equipped  with  a 
manual  Morse  code  radiotelegraph 
installation  when  navigating  in  Uie  open 
sea  or  on  international  voyages.  In  1988, 
the  international  maritime  community 
agreed  to  replace  the  radiotelegraph  as 
the  required  installation  with  the 
GMDSS — an  automated  ship-shore 
distress  and  safety  radio 
communications  system  that  relies  on 
satellites  and  advanced  terrestrial 
systems.  Accordingly,  in  the  Report  and 


Order  in  PR  Docket  No.  90-480,  57  FR 
9063  (March  16, 1992),  the  Commission 
adopted  rules  implementing  the  new 
international  GKfflSS  requirements  in 
Part  80  of  the  Rules.  Under  the  rules, 
vessels  were  required  to  meet  certain 
minimum  equipment-carriage 
implementation  dates  and  were  given 
the  option  to  fully  comply  with  the 
GMDSS  prior  to  the  February  1,  1999 
international  deadline.  The  Report  and 
Order,  however,  did  not  relieve  the 
requirement  for  compulsory  vessels 
carrying  GMDSS  equipment  from 
Section  351's  requirement  to  carry 
radiotelegraph  installations.  Thus, 
compulsory  vessels  complying  with  the 
implementation  dates,  as  well  as  vessels 
in  full  compliance  prior  to  the 
international  deadUne,  were  required  to 
carry  components  of  two  distinct  safety 
systems,  each  with  designated  radio 
operators. 

2.  Section  206  of  the 
Telecommunications  Act  of  1996 
eliminates  the  radiotelegraph  carriage 
requirement  for  each  GMDSS-equipped 
vessel,  so  long  as  the  U.S.  Coast  Guard 
determines  that  each  vessel  has  the 
GMDSS  equipment  installed  and  in 
good  working  condition.  Thus,  this 
Order  provides  a  general  exemption 
from  the  radiotelegraph  requirements  of 
part  n  of  title  III  of  the  Communications 
Act  for  GMDSS-equipped  vessels  that 
obtain  a  Safety  Certificate  or 
endorsement  from  the  Commission  or 
its  designee.  The  U.S.  Coast  Guard  has 
informed  the  Commission  that  it  intends 
to  interpret  the  Safety  Certificate  or 
endorsement  as  prima  facie  evidence 
that  each  vessel  has  the  GMDSS 
equipment  installed  and  in  good 
working  condition. 

3.  This  rule  is  necessary  in  order  to 
make  our  rules  consistent  with  the 
requirements  of  the  1996 
Telecommunications  Act.  Additionally, 
this  action  reduces  regulatory  burdens 
on  vessel  owners  and  eliminates 
economic  disincentives  associated  with 
the  installation  of  GMDSS  equipment 
prior  to  the  international  deadline. 
Further,  this  action  increases  safety  of 
life  at  sea  by  ensuring  that  reliable 
distress  alerting  and  communications 
equipment,  compatible  with  that  of  the 
international  shipping  fleet,  may  be 
installed  on  large  oceangoing  vessels. 

5.  This  Order  is  issued  under  the 
authority  of  sections  4(i)«nd  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r). 

List  of  Subjects  in  47  CFR  Part  80 

Communications  equipment.  Marine 
Safety.  Radio,  Telegraph,  Vessels. 


Federal  Communicatioas  Commission. 
William  F.  Caton. 

Acting  Secretary. 

Final  Rule 

Part  80  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.  1066. 
1082,  as  amended;  47  U.S.C.  154.  303.  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068. 1081-1105.  as  amended:  47 
U.S.C  151-155.  301-609:  3  UST  3450,  3  UST 
4726.12  UST  2377. 

2.  Section  80.836  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  new  paragraph  (d)  to  read  as 
follows: 

§80.836    General  exemptions. 

***** 

(c)  Prior  to  February  1, 1999,  cargo 
ships  of  1600  gross  tons  and  upward  are 
exempt  from  the  radiotelegraph 
requirements  of  Part  II  of  Title  III  of  the 
Communications  Act,  if  the  following 
criteria  are  met: 

(1)  The  ship  operates  on  domestic 
voyages  only.  For  purposes  of  this 
paragraph,  the  term  domestic  voyages 
includes  ports  in  Alaska,  U.S. 
possessions  in  the  Caribbean,  and  along 
the  coasts  of  the  48  contiguous  states,  so 
long  as  the  vessel  does  not  make  port  at 
a  foreign  destination: 

(2)  The  routes  of  the  voyage  are  never 
more  than  150  nautical  miles  from  the 
nearest  land;  and, 

(3)  The  ship  compfies  fully  with  all  of 
the  following  conditions.  The  ship 
must: 

(i)  Be  equipped  with  a  satellite  ship 
earth  station  providing  both  voice  and 
telex,  which  has  been  type  accepted  for 
GMDSS  use: 

(ii)  Be  equipped  with  a  VHF  and  MF 
radiotelephone  installation  which 
complies  fully  with  subpart  R  of  this 
part  and  has  the  additional  capability  of 
operating  on  the  HF  frequencies  listed 
in  §  B0.369fb)  for  distress  and  safety 
communications  (this  capability  may  be 
added  to  the  MF  radiotelephone 
installation); 

(iii)  Be  equipped  with  a  narrow-band 
direct-printing  radiotelegraph  system 
with  SrrOR  meeting  the  requirements  of 
§80.219; 

(iv)  Be  equipped  with  at  least  two 
VHF  transceivers  capable  of  being 
powered  by  the  reserve  power  supply 
(one  of  the  VHF  transceivers  may  be  the 


VHF  required  by  paragraph  (c)(3)(ii)  of. 
this  section): 

(v)  Be  equipped  with  a  Category  1, 
406  MHz  EPIRB  meeting  the 
requirements  of  §  80.1061; 

(vi)  Be  equipped  with  a  NAVTEX 
receiver  meeting  the  i^equirements  of 
§  80.1101(c)(1); 

(vii)  Be  equipped  with  three  two-way 
VHF  radiotelephone  apparatus  and  two 
radar  transponders  in  accordance  with 
§80.1095; 

(viii)  In  addition  to  the  main  power 
source,  be  equipped  with  an  emergency 
power  source  which  complies  with  all 
applicable  rules  and  regulations  of  the 
U.S.  Coast  Guard  (the  satellite  earth 
station,  the  narrow-band  direct-printing 
equipment  and  the  500  kHz  autoalarm 
receiver  must  be  capable  of  being 
powered  by  the  main  and  emergency 
power  sources); 

(ix)  Be  equipped  with  a  500  kHz 
autoalarm  receiver  and  a  means  of 
recording  or  decoding  any  distress 
signal  received  for  relay  to  the  Coast 
Guard  or  a  public  coast  station: 

(x)  Participate  in  the  AMVER  system 
when  on  voyages  of  more  than  twenty- 
four  hours  and  have  the  capability  of 
operating  on  at  least  four  of  the  AMVER 
HF  duplex  channels: 

(xi)  Carr>'  at  least  one  licensed 
operator  to  operate  and  maintain  all  the 
ship's  distress  and  safety  radio 
communications  equipment  in 
accordance  with  §§80. 159(c)  and 
80.169;  and. 

(xii)  Maintain  a  continuous  watch  on 
2182  kHz  and  156.8  MHz.  in  accordance 
with  §  80.305(b).  when  navigated 

(d)  Subject  to  a  determination  by  the 
United  Slates  Coast  Guard  pursuant  to 
Public  Law  No.  104-104, 110  Stat.  56 
(1996)  at  Section  206.  each  U.S. 
passenger  vessel  and  each  U.S  cargo 
vessel  of  1.600  gross  tons  and  upward 
is  exempt  from  the  radiotelegraph 
provisions  of  part  II  of  title  III  of  the 
Communications  Act.  provided  that  the 
vessel  complies  fully  with  the 
requirements  for  the  Global  Maritime 
Distress  &  Safety  System  (GMDSS) 
contained  in  subpart  W  of  this  part  and 
obtains  either  a  Safety  Certificate  or 
endorsement  as  described  in  ti  80.1067. 

Note  to  paragraph  (d);  In  a  letter  to  the 
Commission,  dated  March  13.  1996.  the 
United  States  Coast  Guard  noted  that  it 
may  relv  on  the  Safety  Certificate  or 
endorsement  described  in  §80.1067  as 
prima  facie  evidence  that  the  GMDSS 
has  been  installed  and  found  to  be 
operating  properly.  The  Coast  Guard 
also  stated  that  it  retains  the  authority 
for  ensuring  overall  vessel  safety  and 
compliance  with  all  applicable  domestic 
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and  international  laws,  regulations  and 
treaties. 

•        •        *        *        • 

IFR  Doc.  96-10851  Filed  5-1-96:  8:45  am) 

BtLUNG  CO0€  (712-01-? 


DEPARTMENT  OF  TRANSPORTATION 

National  highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

pocket  No.  96-21;  Notice  01] 

RIN  2127-AF68 

Federal  Motor  Vshicle  Safety 
Standards;  Seat  Belt  A88emt>ly 
Anchorages 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

summary:  This  rule  deletes  two  owner's 
manual  requirements  in  Standard  No. 
210,  "Seat  Belt  Anchorages."  Standard 
No.  210  requires  that  manufacturers 
include  a  diagram  in  their  owner's 
manuals  showing  the  location  of  any 
shoulder  belt  anchorages  required  by 
the  standard,  if  the  vehicle  is  not 
equipped  with  shoulder  belts  at  those 
locations.  Standard  No.  210  also 
requires  the  inclusion  of  owner's 
manual  information  concerning  the  use 
and  the  installation  of  child  safety  seats 
in  vehicles  equipped  with  an  automatic 
belt  at  the  right  hont  outboard  seating 
position,  if  the  belt  cannot  be  used  to 
secure  a  child  seat.  NHTSA  behaves  it 
is  appropriate  to  delete  these 
requirements  because  they  are  or  soon 
will  be  obsolete. 

DATES:  Effective  Dates:  The  removal  of 
paragragh  S6(c)  of  §571. 210  is  effective 
June  3.  1996.  The  removal  of  S7  of 
§  571.210  is  effective  September  1,  1998. 

Petition  Dote:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  June  17,  1996. 

ADDRESS:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
ex:  20590: 

For  non-legal  issues:  Clarke  B.  Harper. 
Office  of  Crashworthiness  Standards, 
NPS-11,  telephone  (202)  366-4916, 
facsimile  (202)  366-4329,  electronic 
mail  "charper@nhtsa.dot.gov". 


For  legal  issues:  Mary  Versailles, 
Office  of  the  Chief  Counsel,  NCC-2Q, 
telephone  (202)  366-2992.  facsimile 
(202)  366-3820,  electronic  mail 
"mversailles@nhtsa.dot.gov". 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  March  4,  1995  directive, 
"Regulatory  Reinvention  Initiative," 
from  the  President  to  the  heads  of 
departments  and  agencies,  NHTSA 
undertook  a  review  of  all  its  regulations 
and  directives.  Ehiring  the  course  of  this 
review,  the  agency  identified  several 
requirements  and  regulations  that  are 
potential  candidates  for  amendment  or 
rescission,  including  two  owner's 
manual  information  requirements  in 
Standard  No.  210,  "Seat  Belt  Assembly 
Anchorages." 

NHTSA  believes  that  these 
requirements  should  be  deleted  because 
they  are  or  soon  will  be  obsolete.  The 
first  requirement  is  in  paragraph  S6(c), 
which  requires  that  vehicle 
manufacturers  include  a  diagram  in 
their  vehicle  owner's  manuals  showing 
the  location  of  any  shoulder  belt 
anchorages  required  by  the  standard,  if 
their  vehicles  are  not  equipped  with 
shoulder  belts  at  those  locations.  This 
requirement  was  intended  to  ensure  that 
consiuners  were  aware  of  the  existence 
of  beltless  anchorages  in  rear  seating 
locations.  The  other  requirement  is  in 
paragraph  S7,  which  requires  the 
inclusion  of  owner's  manual 
information  concerning  the  use  and  the 
installation  of  child  safety  seats  in 
vehicles  equipped  with  an  automatic 
belt  at  the  right  front  outboard  seating 
position,  if  the  belt  cannot  be  used  to 
secure  a  child  seat. 

Paragraph  S6(c)  is  currently  not 
applicable  to  any  vehicle.  Since 
September  1, 1991,  all  rear  seating 
positions  which  are  required  by 
Standard  No.  210  to  have  a  shoulder 
belt  anchorage  are  also  required  by 
Standard  No.  208,  "Occupant  Crash 
Protection,"  to  have  shoulder  belts 
installed.  As  there  are  no  longer  any 
required,  but  unused,  rear  outboard 
shoulder  beR  anchorages,  the  agency  is 
deleting  this  requirement. 

With  regard  to  the  requirements  of  S7 
of  Standard  No.  210  requiring 
information  concerning  installation  of 
child  restraints  in  a  seating  position 
with  an  automatic  belt,  several  recent 
amendments  to  Standard  No.  208  will 
make  this  owner's  manual  requirement 
obsolete  after  September  1,  1998.  First, 
a  final  rule  published  on  September  2, 
1993,  requires  an  air  bag  and  manual 
belt  at  the  right  front  outboard  seating 
position  in  passenger  cars  and  hght 
trucks  by  September  1,  1998  (58  FR 
46551).  After  that  date,  automatic  belts 


will  not  be  installed  in  those  seating 
positions.  Second,  a  final  rule  published 
on  October  13, 1993,  requires  manual 
belts  installed  at  any  seating  position 
other  than  the  driver's  position  in 
vehicles  manufactured  after  September 
1,  1995,  to  be  capable  of  tightly  securing 
a  child  safety  seat  without  the  necessity 
of  the  user's  attaching  any  device  to  the 
safety  belt  system  (58  FR  52922).  This 
"lockability"  requirement  will  also  be 
described  in  the  owners  manual.  The 
combination  of  the  manual  belt 
requirement  and  the  lockability 
requirement  will  make  Section  7  of  210 
obsolete  after  September  1, 1998. 
NHTSA  is  not  soliciting  public 
comment  on  these  amendments. 
NHTSA  finds  for  good  cause  that  notice 
and  opportunity  to  comment  are 
uimecessary  because  the  amendments 
are  technical  in  nature.  They  delete 
requirements  addressing  circumstances 
that  have  been  or  will  be  eliminated  by 
other  requirements  in  the  Federal  Motor 
Vehicle  Safety  Standards. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  doc\mient  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
imder  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  Because  this  rule  deletes 
obsolete  provisions,  no  cost  or  saving 
will  result. 

Regulatory  Flexibility  Act:  NHTSA 
has  also  considered  the  impacts  of  this 
rule  under  the  Regulatory  Flexibihty 
Act.  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  explained  above,  NHTSA 
does  not  anticipate  any  economic 
impact  from  this  rulemaking  action. 

Paperwork  Reduction  Act:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  fPL.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

National  Environmental  Policy  Act: 
NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
PoUcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism): 
NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 


has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform:  This  rule  does 
not  have  any  retroactive  effect.  Under  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFK  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117,  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  §  571.210  is  amended  by  removing 
paragraph  S6(c)  and  S7. 

Issued  on  April  25, 1996. 
Ricardo  Martinez, 
Administrator. 

[FR  Doc.  96-10789  Filed  5-1-96;  8:45  am] 
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49  CFR  Part  571 

[Docket  No.  96-29,  Notice  01] 

RIN  2127-AQ28 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Bralte  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Final  rule,  technical 
amendment. 

SUMMARY:  This  dociunent  deletes  an 
obsolete  section  of  Standard  No.  105, 
Hydraulic  brake  systems,  that  relates  to 
an  optional  burnish  procedure.  This 
section  is  obsolete  because  the  time 
period  to  which  it  specifies  is  in  the 
past. 


EFFECTIVE  DATE:  This  rule  is  effective 
June  3,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues;  Mr.  Robert  M.  Clarke, 
Oifice  of  Crash  Avoidance,  telephone 
(202)  366-4923. 

For  legal  issues;  Mr.  Marvin  Shaw, 
Office  of  Chief  Counsel.  NCC-20,  (202) 
366-2992.  Both  may  be  reached  at  the 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  S.W., 
Washington,  D.C.  20590. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  President's  March  4,  1995, 
directive,  "Regulatory  Reinvention 
Initiative,"  to  the  heads  of  departments 
and  agencies,  NHTSA  undertook  a 
review  of  all  its  regulations  and 
directives.  Ehiring  the  course  of  this 
review,  the  agency  identified  several 
requirements  and  regulations  that  are 
potential  candidates  for  rescission.  In 
reviewing  Standard  No.  105,  the  agency 
concluded  that  a  section  relating  to  the 
optional  burnish  requirements  in 
S7. 4. 2. 1(a)  was  obsolete  and  should  be 
deleted. '  The  optional  burnish 
requirements  applied  to  vehicles 
manufactured  before  September  1,  1994, 
because  the  agency  wanted  to  provide 
this  option  for  a  finite  period  of  time.  To 
improve  the  clarity  and  conciseness  of 
Standard  No.  105,  the  agency  is  deleting 
S7.4.2.1(a)  from  the  standard. 

NHTSA  finds  good  cause  to  make  this 
amendment  effective  30  days  after 
publication  of  this  document.  This 
amendment  makes  a  minor  chemge  to 
Standard  No.  105. 

NHTSA  also  finds  for  good  cause  that 
iiotice  and  an  opportujiity  for  comment 
on  this  document  are  unnecessary.  This 
document  does  not  impose  any 
additional  responsibilities  on  any 
manufacturer.  Instead,  this  document 
simply  removes  an  outdated  provision 
in  the  standard. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  dociunent  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  Further,  this 
action  has  been  determined  to  be  not 
"significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rule  removes  an 
outdated  portion  of  Standard  105 
writhout  changing  any  of  the 
requirements  in  the  standard.  Because 
this  rule  does  not  affect  any  substantive 
requirement  of  the  hydraulic  brake 
standard,  its  impacts  are  so  minimal  as 


'  During  this  review,  the  agency  identified 
another  obsolete  reference  in  S7  which  was  deleted 
in  a  December  13.  1995.  final  rule  (60  FR  63965). 


not  to  warrant  preparation  of  a  full 
regulatory  evaluation. 

Regulatory  Flexibility  Act:  NHTSA 
has  also  considered  the  impacts  of  this 
rule  under  the  Regulatory  Flexibility 
Act.  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  noted  above,  this  rule 
simply  removes  an  outdated  portion  of 
Standard  105.  It  has  no  effect 
whatsoever  on  the  manufacture  or  sale 
of  vehicles. 

National  Environmental  Policy  Act: 
NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
PoUcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism): 
NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  prepwration  of  a 
Federalism  Assessment. 

Ci\il  Justice  Reform:  This  rule  will  not 
have  any  retroactive  effect.  Under  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  estabhshing.  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subiects  in  49  CFR  Fart  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  49  CFR  571.105. 
Hvdraulic  brake  systems,  to  read  as 
follows; 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50 

§571.301    [Amended] 

2.  Section  571.105  is  amended  by 
revising  S7.4.2.1  to  read  as  follows: 
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§  571 . 1 05    Standard  No.  1 05,  Hydraulic 
Brako  Systems. 

***** 

S7,4.2.1     Surn/s/i.  Vehicles  are 
burnished  according  to  the  following 
procedures.  Make  500  snubs  between  40 
mph  and  20  mph  at  a  deceleration  rate 
of  10  f.p.s.p.s.  Except  where  an 
adjustment  is  specified,  after  each  brake 
application  accelerate  to  40  mph  and 
maintam  that  speed  until  making  the 
next  brake  application  at  a  point  1  mile 
from  the  initial  point  of  the  previous 
brake  application.  If  the  vehicle  cannot 
attain  a  speed  of  40  mph  in  1  mph. 
continue  to  accelerate  until  the  vehicle 
reaches  40  mph  or  until  the  vehicle  has 
traveled  15  miles  from  the  initial  point 
of  the  previous  brake  application, 
whichever  occurs  first.  The  brakes  shall 
be  adjusted  three  times  during  the 
burnish  procedure,  in  accordance  with 
ihe  manufacturer's  recommendations, 
after  125,  250,  and  375  snubs. 
***** 

Issued  on  April  25.  1996 
Barry  Felrice, 

Associate  Administrotor  for  Safety 
Performance  Standards 
IFR  Doc:  96-10790  Filed  5-1-96;  8:45  am] 
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Federal  Transit  Administration 
49  CFR  Parts  604  and  609 

RiN2132-AA4« 

Charter  Service;  Transportation  for 
Elderly  and  Handicapped  Persons 

AGENCY:  Federal  Transit  Administration, 

DOT 

ACTION:  Final  rule. 


SUMMARY:  This  rule  removes  and 
updates  obsolete  sections  of  the  Federal 
Transit  Administration's  Charter  Service 
and  Transportation  for  Elderly  and 
Handicapped  Persons  regulations, 
which  have  been  superseded  by  the 
Department  of  Transportation's 
regulation  implementing  the  Americans 
with  Disabilities  Act  of  1990,  replaces 
references  to  the  former  Federal  Transit 
Act,  as  amended  (49  U.S.C.  app  §§  1601 
et  seq.)  with  references  to  Chapter  53  of 
Title  49  of  the  United  States  Code,  and 
redesignates  Appendix  B  of  the  Charter 
Service  regulation  as  Appendix  A  of  the 
Transportation  for  Elderly  and 
Handicapped  Persons  regulation, 
EFFECTIVE  DATE:  May  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Wong,  Attorney-Advisor, 
Office  of  the  Chief  Counsel.  Phone: 
(202)  366-1936  (voice). 
SUPPLEMENTARY  INFORMATION:  Part  609  of 
49  CFR  set  forth  regulatory  requirements 


of  the  Federal  Transit  Administration  on 
transportation  for  the  elderly  and 
persons  with  disabilities  under  sections 
5  and  16  of  the  former  Federal  Transit 
Act.  as  amended  (49  U.S.C.  app.  §§  1604 
and  1612).  These  requirements  included 
transportation  planning  in  urbanized 
areas,  transportation  planning  in 
nonurbanized  areas,  accessible 
transportation  facilities,  and  accessible 
buses,  rapid  rail  vehicles,  light  rail 
vehicles,  and  other  vehicles. 

The  specification  for  accessible 
transportation  faciUties  and  vehicles 
have  now  been  superseded  by  the 
Department  of  Transportation's 
regulation  implementing  the  Americans 
with  Disabilities  Act  of  1990  (49  CFR 
Parts  27,  37,  and  38),  and  the  special 
efforts  planning  requirements  for 
urbanized  areas  are  located  in  the  joint 
FHWA/FTA  Statewide  and 
Metropolitan  Planning  Rules  (49  CFR 
Part  613  and  23  CFR  Part  450. 
respectively). 

In  addition,  49  CFR  Part  604,  Charter 
Service,  Appendix  B,  contains  a  series 
of  questions  and  answers  regarding  the 
definitions  addressed  under  49  CFR  Fart 
609.  This  final  rule  moves  Appendix  B 
to  Part  609.  a  more  appropriate  location, 
and  makes  several  technical 
amendments  reflecting  that  change  and 
the  codification  of  the  former  Federal 
Transit  Act  (now  49  U.S.C.  Chapter  53). 

Regulatory  Analyses  and  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12866  or  under  the 
Department's  Regulatory  Policies  and 
Procedures.  It  does  not  impose  costs  on 
regulated  parties.  It  merely  removes 
several  superseded  sections  of  a 
regulation  and  consolidates  the  effective 
sections.  There  are  not  sufficient 
Federalism  implications  to  warrant  a 
Federalism  Assessment.  The 
Department  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553),  FTA  determines  that 
notice  and  an  opportunity  for  comment 
are  impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
amendments  made  in  this  document  are 
ministerial,  removing  obsolete  and 
redundant  material  and  making  minor 
technical  and  terminological  changes. 
FTA  expects  these  changes  to  have  no 
substantive  impact  and  does  not 
anticipate  receiving  meaningful 
comments  on  them.  Therefore,  because 
it  would  be  contrary  to  the  public 
mterest  to  unnecessarily  delay  this 
effort  to  ehminate  and  revise  outdated 
rules,  FTA  is  not  seeking  public 
comment  on  these  changes  to  49  CFR. 


List  of  Subjects  in  49  CFR  Parts  604  and 
609 

Elderly  and  handicapped;  charter 
service. 

For  the  reasons  set  forth,  the 
Department  amends  49  CFR  Farts  609 
and  604  as  follows: 

PARTS  604  AND  609— [AMENDED] 

1.  The  authority  citation  for  49  CFR 
Part  604  continues  to  read  as  follows: 

Authority:  49  U.S.C.  5323(d);  23  U.S  C. 
103(e)(4);  142(a):  and  142(c);  and  49  CFR 
1.51. 

2.  The  authority  citation  for  49  CFR 
Part  609  is  revised  to  read  as  follows: 

Authority:  49  U.S.C  5307(d)  and  5308(b); 
23  U.S.C.  134,135  and  142:  29  U.S.C.  794;  49 
CFR  1.51. 

Appendix  B  1  Redesignated] 

3.  49  CFR  Part  604,  Appendix  B  is 
redesignated  as  49  CFR  Part  609, 
Appendix  A. 

Appendix  A  [Amended] 

4.  In  newly  designated  Appendix  A  to 
Part  609,  the  first  sentence  of  the  second 
paragraph  is  amended  by  deleting 

"§  604.9(b)(6)"  and  replacing  it  with 
"this  part". 

5.  In  newly  designated  Appendix  A  to 
Part  609.  the  first  sentence  of  Answer  3 
is  amended  by  replacing  "section  16  of 
the  FT  Act"  with  "section  5302(a)(5)  of 
the  Federal  transit  laws  (49  U.S.C. 
Chapter  53)". 

6.  In  newly  designated  Appendix  A  to 
Part  609.  the  second  sentence  of  Answer 
5  is  amended  by  replacing  'FTA's 
elderly  and  handicapped  regulation" 
with  "the  Department  of 
Transportation's  ADA  regulation". 

§  609.5    [Amended] 

7.  Section  609.5  is  amended  by 
replacing  "sections  3.  5,  or  9  of  the 
Federal  Mass  Transit  Act  of  1964,  as 
amended  (49  U.S.C.  1602.  1604.  or 
1607a)"  with  "sections  5307  or  5308  cf 
the  Federal  transit  laws  (49  U.S.C. 
Chapter  53)". 

§609.23    [Amended] 

8.  Section  609.23  is  amended  by 
replacing  "section  5  of  the  Federal  Mass 
Transit  Act  of  1964,  as  amended  (49 
U.S.C.  1604)"  with  "section  5307  of  the 
Federal  transit  laws  (49  U.S.C.  Chapter 
53). 

§§609.5  and  609.23    [Amended] 

9.  Sections  609.5  and  609.23  are 
amended  by  removing  the  words 
"Federal  Mass  Transit  Administrator" 
and  adding  in  their  place,  the  words 
"Federal  Transit  Administrator". 
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10.  Sections  609.7.  609.9,  609.11, 
609.13,  609.15,  609.17,  609.19,  609.21, 
and  609.25  are  removed. 

Issued  this  25th  day  of  April  1996,  at 
Washington,  D.C. 
Gordon  J.  Linton, 
Administrator. 
[FR  Doc.  96-10743  Filed  5-1-96;  8:45  am] 
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This  sectKDn  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  pfoposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  301,  317,  318,  320,  and  381 
(Docket  No.  95-033P1 

Performance  Standards  for  the 
Production  of  Certain  Meat  and  Poultry 
Products 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  and  poultry 
inspection  regulations  by  converting  the 
current  regulations  governing  the 
production  of  cooked  beef  products, 
uncured  meat  patties,  and  certain 
poultry  products  into  performance 
standards.  The  proposed  performance 
standards  spell  out  the  objective  level  of 
performance  establishments  must  meet 
during  their  operations  in  order  to 
produce  safe  products,  but  allow  the  use 
of  plant -specific  processing  procedures 
other  than  the  procedures  prescribed  in 
the  current  regulations. 

Performance  standards  set  forth 
requirements  in  terms  of  what  is  to  be 
achieved  by  a  given  regulatory 
requirement.  They  represent  a  shift  in 
focus  from  "command-and-control" 
regulations  in  that  they  specify  the  ends 
to  be  achieved  (producing  safe  meat  and 
poultry  products),  but  not  the  means  to 
achieve  those  ends.  The  command-and- 
control  provisions  in  the  current 
regulations  prescribe  the  means  for 
producing  safe  meat  and  poultry 
products,  specifying  step-by-step 
procedures  to  be  followed  by 
estabhshments. 

All  of  the  command-and-control 
provisions  in  the  current  regulations 
meet  the  proposed  performance 
standards.  FSIS  proposes  to  maintain 
the  current  provisions  in  the  regulations 
as  examples  of  how  an  establishment 
might  comply  with  the  proposed 
performance  standards  ("safe  harbors"). 
Therefore,  establishments  would  not  be 


required  to  change  any  current  practices 
in  response  to  this  proposed  rule 

The  specific  categones  of  products 
affected  follow:  cooked  beef,  roast  beef, 
and  cooked  corned  beef;  fully  cooked, 
partially  cooked,  and  char-marked 
uncured  meat  patties:  and  certain  fully 
and  partially  cooked  poultry  products. 
Any  establishment  producing  these 
products  and  choosing  to  develop  and 
use  procedures  different  from  those 
provided  in  the  safe-harbor  example 
would  be  required  to  maintain  on  file  a 
documented  process  schedule  that  has 
been  approved  by  a  process  authority 
for  safety  and  efficacy,  as  required  by 
the  performance  standard.  The  process 
schedule  would  include  control, 
monitoring,  validation,  and  corrective 
action  activities  to  be  performed  by  the 
establishment. 

dates:  Comments  must  be  received  on 
or  before  July  1,  1996. 
ADDRESSES:  Submit  one  original  and 
tvk  o  copies  of  written  comments  to 
Docket  Clerk.  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  4352-S,  Washington.  DC 
20250-3700.  Please  refer  to  docket 
number  95-033P  in  your  comments. 
Any  person  desiring  an  opportunity  for 
oral  presentation  of  views  as  provided 
under  the  Poultry  Products  Inspection 
.^ct  should  contact  Dr.  Paula  M.  Cohen 
at  (202)  720-7164  so  that  arrangements 
can  be  made.  All  comments  submitted 
in  response  to  this  proposal  will  be 
available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  1:00  p.m..  and  2:00  p.m.  and  4:30 
p.m.,  Monday  through  Friday.  To 
review  the  research  and  other 
background  information  used  by  FSIS  in 
developing  this  document,  persons  may 
visit  the  Docket  Clerk's  office  during  the 
times  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Stolfa,  Acting  Deputy 
Administrator,  Science  and  Technology, 
Food  Safely  and  Inspection  Service. 
U.S.  Department  of  Agriculture. 
Washington.  DC  20250-3700;  (202)  205- 
0699. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIA;  21  U.S.C.  601  et  seq.)  and 
the  Poultry  Products  Inspection  Act 
(PPIA;  21  U.S.C.  451  et  seq.],  FSIS 
issues  regulations  governing  the 
production  of  meat  and  poultry 


products  prepared  for  distribution  in 
interstate  and  foreign  commerce.  Many 
of  these  regulations  employ  the 
command-and-control  approach, 
prescribing  a  precise  sequence  of  steps 
to  be  followed  to  produce  food  that  is 
safe  and  not  adulterated. 

Since  1972.  FSIS  has  promulgated 
several  regulations  ensuring  the  safety 
of  various  cooked  and  partially  cooked 
meat  and  poultry  products.  These 
regulations  (9  CFR  318.17.  318.23,  and 
381.150)  prescribe  specific  steps 
establishments  must  follow  to  ensure 
harmful  bacteria  are  killed,  growth  of 
spore-forming  bacteria  is  controlled,  and 
recontamination  of  the  product  is 
prevented.  By  describing  detailed  safety 
procedures,  this  approach  to  rulemaking 
has  provided  clear  direction  and 
ensured  that  all  establishments  are 
subject  to  the  same  rules. 

However,  command-and-control 
regulations  often  do  not  account  for  the 
uniqueness  of  individual  processing 
procedures  and  needs  within  different 
establishments.  FSIS  command-and- 
control  regulations  require  all 
establishments  to  produce  meat  and 
poultry  products  in  the  same  manner. 
Such  prescriptive  regulations  are 
burdensome  in  many  settings. 

Further,  command-and-control 
regulations  can  have  disparate  economic 
effects  on  establishments  producing 
different  volumes  of  the  same  product. 
By  mandating  the  use  of  specific 
processes  or  technologies,  FSIS  often 
inadvertently  imposes  economic 
burdens  on  small  businesses.  Small 
establishments  producing  meat  and 
poultry  products  at  low  volumes  often 
must  pay  a  high  cost  per  product  unit 
when  required  to  employ  a  specific 
process  or  technology,  while  large 
estabhshments  are  able  to  spread  the 
cost  over  their  higher  production 
volumes. 

FSIS  is  now  proposing  to  convert 
these  regulations  to  performance 
standards.  Performance  standards  spell 
out  the  objective  level  of  performance 
establishments  must  meet  during  their 
operations  in  order  to  produce  safe  and 
nonadulterated  products,  but  allow  the 
use  of  plant-specific  processing 
procedures,  other  than  those  prescribed 
in  the  current  regulations.  Accordingly, 
establishments  could  employ  innovative 
or  unique  processing  procedures 
customized  to  the  nature  and  volume  of 
their  production. 
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The  conversion  of  command-and- 
control  regulations  to  performance 
standards  is  also  an  important  element 
of  the  Agency's  HACCP  (Hazard 
Analysis  and  Critical  Control  Points) 
initiative. 

Performance  Standards  and  HACCP 

In  the  Federal  Register  of  February  3. 
1995  (60  FR  6774).  FSIS  described  a 
new  food  safety  strategy  based  on 
clearly  defining  the  responsibility  of 
meat  and  poultry  establishments  to 
produce  products  that  meet  FSIS- 
established  food  safety  performance 
standards.  As  a  central  element  of  this 
new  food  safety  strategy.  FSIS  has 
proposed  that  all  estabhshments  adopt 
the  science-based  system  of  preventive 
controls  to  ensure  food  safety,  known  as 
HACCP.  Under  HACCP.  establishments 
will  be  responsible  for  developing  and 
implementing  HACCP  plans 
incorporating  the  controls  determined 
by  the  establishment  to  be  necessary 
and  appropriate  to  produce  safe 
products.  HACCP  is  a  flexible  system 
that  enables  establishments  to  tailor 
their  control  systems  to  the  needs  of 
particular  plants  and  processes. 

Clearly  defined  food  safety 
performance  standards  and  HACCP  are 
both  powerful  tools  for  improving  food 
safety.  Under  FSIS  proposals  to 
implement  performance  standards  and 
HACCP.  establishments  would  have  the 
incentive  and  flexibility  to  adopt 
innovative,  science-based  food  safety 
processing  procedures  and  controls. 
Furthermore,  by  focusing  on 
inspectional  oversight  of  the  manner  in 
which  establishments  are  implementing 
HACCP  plans  and  achieving 
performance  standards.  FSIS  will  have  a 
more  effective  means  of  ensuring  that 
establishments  are  meeting  their  food 
safety  responsibilities. 

Moreover,  for  HACCP  to  be 
successful.  FSIS  must  reconsider  its 
current  reliance  on  command-and- 
control  regulations.  As  a  general  matter, 
such  regulations  are  incompatible  with 
HACCP  and  the  new  food  safety  strategy 
because  they  deprive  plants  of  the 
flexibility  to  innovate,  one  of  the 
advantages  of  HACCP.  and  undercut  the 
clear  delineation  of  responsibility  for 
food  safety  on  which  the  FSIS  strategy 
is  based,  therefore,  to  prepare  for  the 
implementation  of  HACCP,  FSIS  is 
conducting  a  thorough  review  of  its 
current  regulations  and.  to  the 
maximum  extent  possible,  converting  its 
command-and-control  regulations  to 
performance  standards.  This  proposal  to 
convert  the  current  regulations 
governing  the  production  of  certain 
cooked  beef  products,  uncured  meat 
patties,  and  certain  poultry  products 


into  performance  standards  is  an 
important  part  of  this  effort. 

The  Integration  of  Performance 
Standards  Into  Establishment  HACCP 
Plans 

Estabhshments  would  have  the  option 
of  developing  customized  processing 
procedures  designed  to  meet 
performance  standards  prior  to  their 
implementation  of  the  HACCP 
requirements.  These  establishments 
would  incorporate  elements  of  their 
customized  processing  procedures  into 
their  HACCP  plans  and,  in  fact, 
probably  would  develop  these 
processing  procedures  with  HACCP  in 
mind.  Specifically,  establishments 
would  incorporate  the  means  they  use 
to  meet  the  performance  standards  into 
their  HACCP  plans  as  critical  limits. 

When  developing  a  HACCP  plan,  an 
establishment  must  first  carry  out  a 
hazard  analysis  to  identify  and  list  the 
physical,  biological,  or  chemical  food 
safety  hazards  reasonably  likely  to  occur 
in  the  production  process  for  a 
particular  product  and  the  preventive 
measures  necessary  to  control  the 
hazards.  The  estabhshment  then  must 
identify  the  critical  control  points 
(CCP-^)  in  each  of  its  processes.  A  CCP 
is  a  point,  step,  or  procedure  at  which 
control  can  be  applied  and  a  food  safety 
hazard  can  be  prevented,  eliminated,  or 
reduced  to  an  acceptable  level. 

Next,  the  critical  limits  for  preventive 
measures  associated  with  each 
identified  CCP  must  be  estabUshed.  A 
critical  limit  is  the  maximum  or 
minimum  value  to  which  a  process 
control  measure  must  be  controlled  at  a 
CCP  to  prevent,  eliminate,  or  reduce  to 
an  acceptable  level  the  identified  food 
safety  hazard.  Critical  limits  are  most 
often  based  on  process  parameters  such 
as  temperature,  time,  water  activity,  or 
humidity.  Critical  limits  must  be 
designed  to  satisfy  relevant  FSIS 
regulations  (including  performance 
standards).  FDA  tolerances,  and  action 
levels  where  appropriate. 

The  proposed  performance  standards 
set  out  quantifiable  microbiological 
pathogen  reduction  requirements  for 
cooked  beef  products,  uncured  meat 
patties,  and  certain  fully  and  partially 
cooked  poultry  products.  Therefore, 
estabhshments  would  develop  critical 
limits  based  upon  these  performance 
standards.  Of  course,  during  hazard 
analysis,  establishments  probably  would 
identify  other  hazards  not  addressed  by 
these  performance  standards  and  would 
be  required  to  develop  CCP's  and 
critical  limits  accordingly.  An  example 
of  how  an  estabhshment  might  use 
performance  standards  to  develop 
critical  limits  follows. 


Establishment  X  produces  ready-to- 
eat  poultry  products  and,  as  a  resuh  of 
this  proposal,  would  be  required  to  meet 
three  performance  standards:  lelhahty. 
stabilization,  and  handling.  To  meet  the 
lethahty  standard,  the  estabhshment 
must  achieve  a  7-D  reduction  in  the 
microbiological  pathogen  Salmonella 
(explained  below)  in  their  poultry 
products.  As  would  most,  if  not  all 
establishments.  Establishment  X 
achieves  this  reduction  in  Salmonella 
through  cooking.  Establishment  X  cooks 
its  poultry  at  155  °F  for  16  seconds  to 
achieve  a  7-D  lethality. 

As  part  of  its  HACCP  plan. 
Estabhshment  X  must  develop  critical 
hmits  for  the  preventive  measures 
addressing  the  hazards  associated  with 
producing  ready-to-eat  poultry 
products.  Salmonella  is  identified  as 
one  of  those  hazards  by  the  lethality 
performance  standard.  Therefore. 
Establishment  X  would  incorporate  the 
tirae/temperatiu^  combination  used  to 
meet  the  lethality  performance  standard 
into  its  HACCP  plan  as  critical  limits. 

To  meet  the  second  performance 
standard,  stabihzation.  Establishment  X 
must  prevent  the  germination  and 
multiplication  of  toxigenic 
microorganisms  such  as  C  botulinum 
and  allow  no  more  than  a  1 -decimal  log 
multiphcation  of  C.  perfringens  within 
its  readv-to-eat  poultry  products  (further 
explained  below).  To  meet  this 
performance  standard.  Estabhshment  X 
decides  to  chill  its  poultn  products 
following  cooking,  to  80  °F  within  1.5 
hours  and  to  40  °F  within  5  hours.  C. 
botulinum  and  C.  perfringens  are 
identified  by  the  stabUization 
performance  standard  as  hazards  that 
must  be  addressed  during  the 
production  of  ready-to-eat  poultry 
products.  Therefore.  Establishment  X 
would  incorporate  the  time  temperature 
combination  used  to  rneet  the 
stabilization  performance  standard  into 
its  HACCP  plan  as  critical  limits. 
To  meet  the  third  performance 
standard  for  ready-to-eat  poultry, 
handling.  Establishment  X  must  ensure 
that  no  infectious  pathogens  are 
introduced  into  the  product  foliowing 
processes  ensuring  lethality  and 
stabilization  and  after  final  packaging. 
To  meet  the  handling  standard. 
Establishment  X  cooks  the  packaged. 
raw  poultry  product  in  a  room 
phvsically  separated  from  other  rooms 
in  which  raw  poultry  and  ingrpdients 
are  handled  and  packaged.  Further, 
Establishment  X  assures  that  raw 
materials  entering  the  room  for 
processing  are  stored  separately  trom 
the  finished,  ready-to-eat  product 
Finally.  Establishment  X  monitors  the 
integrity  of  the  packaged,  ready-to-eat 
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product  to  ensure  that  there  are  no 
punctures  or  incomplete  seals  that  may 
cause  contamination. 

The  Proposed  Performance  Standards 
and  Commercial  Sterility 

As  stated  above,  the  performance 
standards  proposed  set  out  quantifiable 
pathogen  reduction  requirements  for 
cooked  beef  products,  uncured  meat 
patties,  and  certain  fully  and  partially 
cooked  poultry  products.  In  the  interest 
of  further  simplifying  the  food  safety 
regulations  governing  these  products, 
FSIS  might  have  proposed  a  single 
performance  standard:  commercial 
sterility,  or  the  eUmination  of  all 
microorganisms  from  these  products. 

However,  achieving  commercial 
sterility  within  cooked  beef  products, 
uncured  meat  patties,  and  certain  fully 
and  partially  cooked  poultry  products 
would  not  be  feasible.  It  would  be 
technically  impossible  for 
establishments  to  produce  versions  of 
these  products  that  are  both 
commercially  sterile  and  marketable. 
For  example,  using  current  technology, 
it  would  be  impossible  to  produce  a 
ready-to-eat,  rare  roast  beef  product  that 
is  commercially  sterile. 

The  quantifiable  pathogen  reduction 
performance  standards  proposed  for 
these  products  would  both  ensure  the 
production  of  safe  food,  with  an  ample 
margin  of  safety,  and  be  readily 
achievable  by  industry.  Further,  as 
explained  in  the  following  section,  these 
proposed  performance  standards  are 
intrinsic  to  the  current  regulations. 

Safe  Harbors 

Products  produced  in  accordance 
with  the  command-and-control 
provisions  in  the  current  regulations 
governing  cooked  beef  products, 
uncured  meat  patties,  and  certain  fully 
and  partially  cooked  poultry  products 
would  meet  the  proposed  performance 
.standards.  Establishments  producing 
these  products  therefore  would  not  be 
required  to  change  any  current  practices 
in  response  to  this  proposed  rule.  By 
proposing  performance  standards  that 
may  be  met  through  adherence  to  the 
current  regulations.  FSIS  creates  a 
regulatory'  "safe  harbor"  for 
establishments  that  wish  to  continue 
operating  as  is  currently  required. 

FSIS  proposes  to  retain  these 
regulatory  safe  harbors  in  the  Code  of 
Federal  Regulations  (CFR),  as  examples 
of  how  establishments  can  produce 
cooked  beef  products,  uncured  meat 
patties,  and  certain  fully  and  partially 
cooked  poultry  products  that  meet  the 
performance  standards.  Such  examples 
would  assist  small  or  new 
establishments  that  do  not  have  the 


resources  to  develop  customized 
process  schedules  for  these  products. 
Though  these  regulatory  safe  harbors 
contain  many  prescriptive  andjjossibly 
obsolete  requirements,  the  Agency 
wants  to  provide  options  that  allow 
establishments  to  continue  operating  as 
they  do  under  the  current  regulations. 
Therefore,  in  this  proposal,  the 
regulatory  safe  harbors  are  presented 
with  few  changes  from  the  ciuxent 
regulations. 

FSIS  has  aiuiounced  a  comprehensive 
review  of  regulatory  procedures  and 
requirements  to  determine  which  are 
still  needed  and  which  ought  to  be 
reconsidered,  streamlined,  or 
eliminated.  As  well  as  identifying 
regulatory  candidates  for  reform  and 
ref>eal  in  general,  this  review  will 
establish  priorities  for  revising 
regulations  for  compatibility  with 
HACCP  and  the  new  FSIS  food  safety 
strategy.  As  explained  above,  under  the 
new  food  safety  strategy  and  HACCP, 
establishments  will  be  responsible  for 
developing  and  implementing  HACCP 
plans  incorporating  the  controls 
determined  by  the  establishment  to  be 
necessary  and  appropriate  to  produce 
safe  products. 

Many  of  the  conmiand-and-control 
provisions,  inherent  in  the  current 
regulations  and  thus  in  the  proposed 
safe  harbors,  must  therefore  be 
eliminated,  revised,  or  converted  to 
performance  standards.  Command-and- 
control  regulations  are  generally 
incompatible  with  HACCP  and  the  new 
food  safety  strategy  because  they 
deprive  establishments  of  the  flexibility 
to  innovate  and  undercut  the  clear 
delineation  of  responsibility  for  food 
safety  on  which  the  FSIS  strategy  is 
based.  FSIS  will  focus  its  review  of  the 
proposed  regulatory  safe  harbors  on  the 
most  prescriptive  provisions,  especially 
those  concerning  prior  approval  of 
customized  processes  or  product 
disposition  by  FSIS  program  officials. 
These  prior  approval  requirements 
would  be  incompatible  with  FSIS 
inspection  under  HACCP  and  would 
need  to  be  eliminated  before  HACCP 
implementation.  Further,  FSIS  proposes 
to  retain  the  safe  harbors  only  as 
examples  of  processes  establishments 
can  use  to  produce  product  meeting  the 
performance  standard. 

The  safe  harbors  included  in  this 
proposal  still  contain  provisions 
requiring  prior  approval  by  FSIS 
program  officials  of  customized 
processes  or  product  disposition.  As 
stated  above,  FSIS  must  remove  these 
provisions  prior  to  the  implementation 
of  HACCP.  FSIS  invites  comment  on 
precisely  how  safe  harbors  should  be 
revised  in  light  of  HACCP  and  the  new 


FSIS  food  safety  strategy.  FSIS  also 
invites  comment  on  whether  the  Agency 
should  fwovide  regulatory  safe  harbors 
at  all.  and  if  so,  whether  their  retention 
in  the  Code  of  Federal  Regulations  is 
necessary. 

Process  Schedule  Approval  and 
Validation 

Prior  to  its  development  and 
implementation  of  a  HACCP  plan,  an 
establishment  choosing  to  develop  and 
use  processing  procedures  different 
kom  those  provided  in  the  safe-harbor 
examples  would  be  required  to  have  on 
file,  available  to  FSIS.  a  written  process 
schedule  describing  the  specific 
operations  employed  by  the 
establishment  to  accomplish  the 
objectives  of  the  performance  standards 
(FSIS  would  amend  the  relevant 
information  requirements  in  9  CFR  part 
320).  This  process  schedule  also  would 
be  required  to  contain  the  related 
control,  monitoring,  validation,  and 
corrective  action  activities  associated 
with  the  establishment's  procedures. 
These  activities  are  the  good  sanitation 
and  basic  good  manufacturing  practices 
generally  regarded  as  essential 
prerequisites  for  the  production  of  safe 
food.  Further,  these  activities  would  be 
similar,  if  not  identical,  to  the  control, 
monitoring,  validation,  and  corrective 
action  activities  developed  by  the 
establishment  as  part  of  its  HACCP  plan. 
Accordingly,  so  not  to  place  duphcative 
requirements  on  establishments,  FSIS 
would  sunset  these  process  schedule 
requirements  as  HACCP  is 
implemented. 

The  process  schedule  would  have  to 
be  evaluated  and  approved  for  safety 
and  efficacy  by  a  process  authority.  FSIS 
does  not  propose  to  preapprove  the 
procedures  deemed  acceptable  by  the 
establishment's  process  authority.  The 
proposed  regulations  define  a  process 
authority  as  a  person  or  organization 
with  expert  knowledge  in  meat  and 
poultry  process  control  and  relevant 
regulations. 

The  process  authority  would  evaluate 
the  establishment's  prospective 
processing  procedures  and,  after  using 
such  devices  as  laboratory  challenge 
studies  or  comparison  to  peer-reviewed 
and  -accepted  procedures,  approve,  in 
writing,  the  safety  and  efficacy  of  the 
establishment's  prospective  procedures. 
The  process  authority  must  have  access 
to  the  establishment  in  order  to  evaluate 
the  safety  of  that  establishment's 
planned  production  processes. 

As  stated  above,  FSIS  proposes  to 
sunset  these  proposed  process  schedule 
requirements  as  establishments  develop 
and  implement  HACCP  plans.  These 
requirements  would  be  duplicative  of 
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what  is  required  by  HACCP.  that  is,  an 
establishment  would  not  need  both  an 
approved  process  schedule  and  a 
vahdated  HACCP  plan  for  the  same 
process.  FSIS  anticipates  that  if  an 
establishment  developed  a  process 
schedule  for  producing  one  of  the 
aforementioned  meat  or  poultry 
products  prior  to  implementing  HACCP. 
it  would  incorporate  elements  of  that 
process  schedule  into  its  HACCP  plan. 

Also,  FSIS  proposes  to  require  that 
prior  to  the  implementation  of  HACCP. 
establishments  validate  the  process 
schedule  by  testing  product  to 
determine  that  it  meets  the  applicable 
performance  standards.  Testing  would 
have  to  be  conducted  in  accordance 
with  a  sampling  program  designed  by 
the  process  authority  to  assure,  with  at 
least  95  percent  statistical  confidence, 
that  an  establishment's  process  schedule 
will  produce  product  that  meets 
applicable  performance  standards. 
EstabUshments  could  not  release 
product  for  commercial  use  until  testing 
confirmed  that  the  process  schedule  was 
producing  product  meeting  appUcable 
performance  standards.  FSIS  would 
require  that  results  of  the  product 
testing,  as  well  as  the  sampling  regimen, 
be  made  available  as  the  validation 
activities  contained  in  the  process 
schedule. 

It  is  an  industry  convention  to 
confirm  that  new  production  processes 
are  safe  and  effective  by  holding  and 
testing  product  prior  to  its  commercial 
release.  Therefore,  FSIS  believes  that 
this  proposed  testing  requirement  for 
customized  and  essentially  new  process 
schedules  would  not  be  burdensome  for 
meat  and  poultry  establishments. 

Validation  of  process  schedules 
through  sampling  prior  to  the 
implementation  of  HACCP  is  a 
necessary  step  establishments  must  take 
to  ensure  that  their  processes  are 
producing  safe  food  for  commercial 
distribution.  FSIS  realizes,  however, 
that  this  particular  form  of  validation 
may  not  be  appropriate  in  every 
circumstance.  Therefore,  FSIS  invites 
comment  on  the  validation  requirement 
proposed  in  this  document,  specifically 
as  to  whether  FSIS  should  prescribe  this 
specific  method  of  validation  for  these 
process  schedules,  and,  whether  the 
proposed  testing  requirement  is  in  fact 
appropriate  for  ensuring  that  an 
establishment's  products  meet  food 
safety  performance  standards. 

Like  the  proposed  requirements 
concerning  the  development,  approval, 
and  maintenance  of  the  process 
schedule,  the  process  schedule 
validation  requirement  would  be 
sunsetted  as  HACCP  is  implemented. 
FSIS  would  not  require  an 


establishment  with  a  validated  HACCP 
plan  producing  meat  and  poultry 
products  that  meet  performance 
standards  also  to  have  on  file  a 
validated  process  schedule. 

FSIS  Inspection 

After  a  process  authority  has 
approved  an  establishment's  planned 
procedures  and  before  the  production  of 
lots  to  be  held  and  tested,  an 
establishment  would  be  required  to 
notify  FSIS  that  it  is  implementing 
procedures  different  than  those 
contained  in  the  safe  harbor  provisions 
of  the  regulations.  This  notification 
would  facilitate  FSIS  inspection  in 
regard  to  these  procedures.  FSIS 
personnel  would  continue  to  perform 
inspection  tasks  as  scheduled  by  the 
Performance  Based  Inspection  System, 
as  they  do  under  the  current  regulations, 
in  order  to  verify  that  the  product  is 
processed  according  to  the  procedures 
on  file  and  meets  the  performance 
standards.  FSIS  in-plant  inspection 
personnel  would  not  be  evaluating  the 
process  authority-approved  procedures 
for  efficacy,  except  through  these  in- 
plant  verification  tasks.  FSIS  inspection 
of  an  establishment  employing  process 
authority-approved  procedures  would 
be  as  rigorous  as  inspection  of  an 
establishment  employing  safe-harbor 
procedures. 

At  all  establishments,  FSIS  personnel 
would  retain  the  authority  to  sample 
product  for  verification  or  to  take  action 
on  the  process  in  cases  where 
noncompliance  with  Agency  regulations 
is  suspected  or  when  the  process  is  not 
properly  controlled.  FSIS  personnel 
would  sample  products  made  with 
process  authority-approved  procedures 
at  the  same  frequency  they  sample 
products  made  with  safe-harbor 
procedures. 

Should  an  estabUshment  wish  to  alter 
its  approved  procedures,  the  process 
authority  must  evaluate  and  approve,  in 
writing,  the  proposed  alterations  prior 
to  their  implementation.  The  process 
authority  would  approve  only 
alterations  that  result  in  the  continued 
production  of  product  meeting 
performance  standards.  Prior  to  the 
commercial  release  of  any  product 
produced  by  process  authority- 
approved,  altered  procedures,  testing 
requirements  would  again  apply. 

It  is  possible  that  the  same  process 
authority  may  service  several 
establishments  owned  by  a  single 
company.  The  process  authority  could 
approve  the  same  procedures  for  use  at 
all  of  the  establishments.  FSIS  would 
allow  such  an  arrangement,  as  long  as 
the  process  authority-approved 
procedure  is  on  file  at  each 


establishment  and  each  establishment 
complies  vdth  the  applicable  testing 
provisions  for  the  product  in  question. 
Any  establishment  operating  under  a 
Total  Quahty  Control  (TQC)  system. 
(§  318.4)  and  desiring  to  employ  a 
processing  procedure  approved  by  a 
process  authority  would  be  required  to 
submit  the  approved  procedure  through 
normal  channels  for  incorporation  into 
its  TQC  system.  FSIS  would  evaluate 
only  the  format  of  the  approved 
procedure,  to  allow  its  incorporation 
into  the  official  FSIS-held  copies  of  the 
TQC  system  procedures. 

Performance  Standards  for  Cooked/ 
Roast  Beef  Products.  Cooked  Uncured 
Meat  Patties,  and  Certain  Cooked 
Poultry  Products 

To' meet  the  proposed  performance 
standards  for  cooked/roast  beef 
products,  fullv  cooked,  uncured  meat 
patties,  and  certain  fully  cooked  poultry' 
products,  establishments  would  need  to 
continue  to  eliminate  pathogenic 
microorganisms  from  these  products 
FSIS  is  proposing  three  performance 
standards  reflecting  this  goal:  lethality, 
stabilization,  and  handling.  ,\n 
establishment  meeting  these  three 
standards  would  produce  ready-to-eat. 
cooked  products  containing  no  viable 
pathogenic  microorganisms. 

Lethality 

To  meet  the  first  standard,  lethality, 
establishments  must  treat  ready-to-eat 
product  so  as  to  ensure  a  specific, 
significant  reduction  in  the  number  of 
pathogenic  microorganisms  in  the 
product,  effectively  eliminating  the 
pathogenic  microorganisms  from  the 
product.  FSIS  is  not  proposing  to 
require  that  any  particular  means  he 
used  to  meet  the  lethality  standard  For 
these  cooked  products,  FSIS  would 
continue  to  require  a  heat  treatment. 
However.  FSIS  is  not  proposing  to 
require  that  cooking  be  the  sole  means 
by  which  lethality  is  to  be  achieved 
Other  applicable  treatments,  such  as 
curing,  might  be  used  in  combination 
with  cooking  to  achieve  the  required 
lethality. 

For  the  purpose  of  the  lethality 
standard,  reduction  of  pathogenic 
microorganisms  would  be  measured  in 
D-values.  A  D-value  indicates  the  time 
required  to  reduce  the  viable  microbial 
population  by  one  logio  unit  at  a  given 
temperature: 
D=t/log  a  -  log  b 

where  "'t"  is  the  time  of  heating,  "a"  the 
number  of  viable  organisms  at  "\"=0 
minutes,  and  "b"  the  number  of 
surviving  organisms.  A  T-D"  process 
for  Salmonella,  for  example,  would 
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reduce  Salmonella  contamination  by  a 
factor  of  10  million  and  would  ensure 
the  effective  elimination  of  Salmonella 
in  a  product  contaminated  with  as  many 
as  10  million  (10^)  organisms  per  gram. 

For  cooked  beef,  roast  beef,  and 
cooked  corned  beef  products,  FSIS  is 
proposing  that  the  lethality  performance 
standard  be  a  7-D  reduction  in 
Salmonella.  Traditionally,  the 
pathogenic  microorganism  of  concern  in 
cooked  beef  products  has  been 
Salmonella.  Although  E.  coli  0157:H7 
has  emerged  as  a  significant  pathogen  of 
concern  in  meat  products.  Salmonella  is 
generally  slightly  more  resistant  to  heat 
than  E.  coli  0157:H7.  Furthermore, 
while  Salmonella  is  not  as  heat  resistant 
as  Listeria  monocytogenes,  the  presence 
of  L.  monocytogenes  in  finished  product 
is  primarily  a  result  of  recontamination 
and  the  expected  levels  of  L. 
monocytogenes  are  much  lower  than 
those  expected  of  Salmonella 
Therefore,  the  thermal  destruction  of 
Salmonella  in  cooked  beef  products 
would  indicate  the  destruction  of  the 
other  two  pathogens.  (To  review  the 
research  and  other  background 
information  used  by  FSIS  in  developing 
this  document,  see  ADDRESSES  above.) 

When  the  current  regulations  for 
cooked  beef  products  were  promulgated, 
available  research  indicated  that  due  to 
the  microbiological  profile  of  beef  and 
other  factors,  a  7-D  reduction  in 
Salmonella  was  necessary  to  produce  a 
safe  cooked  beef  product,  free  of 
pathogens.  A  7-D  reduction  in 
Salmonella  does  effectively  eliminate 
all  pathogenic  microorganisms  from 
cooked  beef  products  and  provides  a 
significant  margin  of  safety.  However, 
the  Agency  recognizes  that  the  required 
7-D  reduction  in  Salmonella  may  be 
overly  conservative  in  certain 
processing  environments.  For  example, 
if  an  establishment  with  an  effective 
system  of  process  controls  were 
processing  high  quality  raw  product 
info  roast  beef,  it  might  not  need  to 
achieve  a  7-D  reduction  in  Salmonella 
in  order  to  produce  safe  product.  Given 
the  variety  of  establishments  producing 
cooked  beef  products,  however, 
requiring  a  7-D  reduction  of  Salmonella 
in  these  products  provides  for  a 
significant  margin  of  safety  throughout 
the  industry. 

FSIS  also  recognizes  that 
developments  in  processing  technology 
now  may  indicate  that  a  safe,  ready-to- 
eat  cooked  beef  product  could  be 
produced  with  a  different  level  of 
lethality.  Raw  beef  is  rarely 
contaminated  with  Salmonella  at  levels 
in  excess  of  three  or  four  logs  (1,000- 
10.000  organisms)  per  gram  of  product. 
It  is  thus  probable  that  a  3-D  or  4-D 


reduction  in  Salmonella  would 
effectively  eliminate  all  pathogens  from 
a  cooked  beef  product. 

The  Agency  invites  submissions  on 
this  lethality  standard.  FSIS  would 
consider  revising  the  lethality 
performance  standard  and  safe  harbor 
example  for  cooked  beef  products  in 
general  if  presented  with  compelHng 
data.  FSIS  also  might  consider  revising 
the  lethality  performance  standard  for 
cooked  beef  products  produced  under 
certain  combinations  of  conditions, 
such  as  those  presented  in  the  example 
above.  Such  revisions  would  grant 
further  flexibility  to  cooked  beef 
processors  and  encourage  innovation, 
while  ensuring  the  safety  of  the  food 
produced. 

The  current  regulations  in  §  318.17. 
governing  the  production  of  cooked 
beef,  roast  beef,  and  cooked  corned  beef 
products,  require,  among  other  things, 
that  these  products  be  cooked  at  certain 
temperatures  for  certain  periods  of  time 
(the  table  in  paragraph  (a)  of  §318.17 
lists  the  approved  time/temperature 
combinations).  When  applied,  all  of 
these  time/temperature  combinations 
produce  a  7-D  lethality.  Therefore,  as  a 
result  of  this  proposal,  establishments 
continuing  to  follow  the  current 
regulations  (the  proposed  safe  harbors) 
would  produce  cooked  beef  products 
that  meet  the  7-D  lethality  standard 
presented  in  this  document.  And. 
notably,  establishments  that  choose  to 
produce  cooked  beef  products  using 
procedures  other  than  those  retained  in 
the  safe  harbor  regulations  would  be 
required  to  meet  the  same  rigorous 
measure  of  lethality. 

For  fully  cooked,  uncured  meat 
patties.  FSIS  is  proposing  that  the 
lethality  performance  standard  be  a  5- 
D  reduction  in  Salmonella.  FSIS  has 
identified  Salmonella  as  the  target 
pathogenic  microorganism  in  fully 
cooked  uncured  meat  patties,  as  in  fully 
cooked  beef  products,  because  its 
elimination  indicates  the  elimination  of 
other  pathogenic  microorganisms.  A  5- 
D  reduction  in  Salmonella  in  cooked, 
uncured  meat  patties  effectively 
eliminates  all  pathogenic 
microorganisms,  provides  a  significant 
margin  of  safety,  and  allows  for  the 
production  of  a  marketable  product 
(achieving  a  7-D  reduction  of 
Salmonella  in  fully  cooked  meat  patties, 
as  is  mandated  for  cooked  beef  or 
poultry  products,  would  require  a 
degree  of  processing  that  would  render 
the  patties  burnt,  dry.  and  unacceptable 
to  consumers). 

As  in  the  cooked  beef  product 
regulations,  the  regulations  in  §  318.23 
governing  the  production  of  cooked, 
uncured  meat  patties  require  that  these 


products  be  cooked  at  certain 
temperatures  for  certain  periods  of  time 
(Table  A,  in  paragraph  (b)(l)(i)  of 
§  318.23  lists  the  approved  time/ 
temperature  combinations).  When 
applied,  all  of  these  time/temperature 
combinations  produce  a  5-D  lethality. 
Therefore,  as  a  result  of  this  proposal, 
establishments  continuing  to  follow  the 
current  regulations  (the  proposed  safe 
harbors)  would  produce  cooked  meat 
patties  that  meet  the  5-D  lethality 
standard  proposed  in  this  document. 
And.  establishments  that  choose  to 
produce  cooked  meat  patties  using 
procedures  other  than  those  retained  in 
the  safe  harbor  regulations  would  be 
required  to  meet  the  same  rigorous 
measure  of  lethality. 

For  the  cooked  poultry  products 
described  in  §  381.150.  FSIS  is 
proposing  that  the  lethality  performance 
standard  be  a  7-D  reduction  in 
Salmonella.  FSIS  has  identiHed 
Salmonella  as  the  target  pathogenic 
microorganism  in  cooked  poultry 
products,  as  in  fully  cooked  beef  and 
uncured  meat  patties,  because  its 
elimination  indicates  the  elimination  of 
other  pathogenic  microorganisms.  When 
the  current  regulations  for  cooked 
poultry  products  were  promulgated, 
available  research  indicated  that  due  to 
the  microbiological  profile  of  poultry 
and  other  factors,  a  7-D  reduction  in 
Salmonella  was  necessary  to  produce  a 
safe  cooked  poultry  product,  free  of 
pathogens.  (To  review  the  research  and 
other  background  information  used  by 
FSIS  in  developing  this  document,  see 
ADDRESSES  above.)  A  7-D  reduction  in 
Salmonella  does  effectively  eliminate 
all  pathogenic  microorganisms  from 
cooked  poultry  products  and  provides  a 
significant  margin  of  safety. 

The  Agency  recognizes  that  the 
required  7-D  reduction  in  Salmonella 
may  be  overly  conservative  in  certain 
processing  environments.  For  example, 
if  an  establishment  with  an  effective 
system  of  process  controls  were 
processing  high  quality  raw  product 
into  ready-to-eat  cooked  poultry,  it 
might  not  need  to  achieve  a  7-D 
reduction  in  Salmonella  in  order  to 
produce  safe  product.  Given  the  variety 
of  establishments  producing  cooked 
poultry  products,  however,  requiring  a 
70D  reduction  of  Salmonella  in  these 
products  provides  for  a  significant 
margin  of  safety  throughout  the 
industry. 

Further,  FSIS  recognizes  that 
developments  in  processing  technology 
now  may  indicate  that  in  general,  safe, 
ready-to-eat  cooked  poultry  products 
could  be  produced  with  a  different  level 
of  lethality.  It  is  possible,  for  example, 
that  a  3-D  or  4-D  reduction  in 


Salmonella  would  effectively  eliminate 
all  pathogens  from  cooked  poultry 
products. 

The  Agency  invites  submissions  on 
the  lethality  standard  for  cooked  poultry 
products.  FSIS  would  consider  revising 
the  lethality  performance  standard  and 
safe  harbor  example  for  cooked  poultry 
products  in  general  if  presented  with 
compelling  data.  FSIS  also  might 
consider  revising  the  lethality 
performance  standard  for  cooked 
poultry  products  produced  under 
certain  combinations  of  conditions, 
such  as  those  presented  in  the  example 
above. 

The  regulations  in  §  381.150(b) 
governing  the  production  of  cooked 
poultry  products  require  that  these 
products  reach  certain  internal 
temperatures  prior  to  being  removed 
from  the  cooking  medium.  Meeting 
these  internal  temperature  requirements 
ensures  a  7-D  reduction  of  Salmonella. 
Therefore,  as  a  result  of  this  proposal, 
establishments  continuing  to  follow  the 
current  regulations  (the  proposed  safe 
harbors)  would  produce  cooked  poultrj' 
products  that  meet  the  7-D  lethality 
standard  proposed  in  this  document. 
And,  establishments  that  choose  to 
produce  cooked  poultry  products  using 
procedures  other  than  those  retained  in 
the  safe  harbor  regulations  would  be 
required  to  meet  the  same  rigorous 
measure  of  lethality. 

Stabilization 

In  order  to  meet  the  second 
performance  standard,  stabilization, 
establishments  must  prevent  vegetative 
spore-forming  bacteria  from  growing 
within  product  and  producing  toxin.  If 
allowed  to  grow  in  number,  these 
bacteria  can  produce  high 
concentrations  of  toxin,  which  cause 
foodbome  illness. 

Means  applied  to  products  to  bring 
about  the  lethality  of  certain  pathogenic 
microorganisms,  such  as  Salmonella. 
can  create  a  model  environment  for  the 
multiplication  of  spore-forming  bacteria. 
For  example,  cooking  or  heat  processing 
is  likely  to  be  applied  to  a  product  in 
order  to  eliminate  Salmonella  and  other 
pathogenic  microorganisms.  Clostridium 
botulinum  spores,  Clostridium 
perfringens  spores,  and  spores  from 
other  vegetative  and  spore-forming 
bacteria  can  survive  cooking  and,  in 
fact,  thrive  in  the  warm  product 
following  cooking  when  competitive 
microorganisms,  such  as  Salmonella, 
have  been  eliminated. 

Therefore,  it  is  important  that  the 
stablization  conditions  are 
implemented  so  that  vegetative,  spore- 
forming  bacteria  do  not  have  an 
opportunity  to  grow  within  the  product. 


Accordingly.  FSIS  is  proposing  that 
stabilization,  likely  to  be  rapid  cooling 
following  cooking,  must  prevent  the 
germination  and  multiplication  of 
toxigenic  microorganisms  such  as  C. 
botulinum,  and  allow  no  more  than  a  1- 
decimal  log  multiplicatipn  of  C. 
perfringens.  Limiting  the  allowable 
growrth  of  C.  perfringens  to  a  1 -decimal 
log  multiphcation  would  effectively 
hmit  the  multiplication  of  other,  slower 
growing  spore- forming  bacteria,  such  as 
Bacillus  cereus  and  Staphylococcus 
aureus. 

The  current  regulations  for  cooked 
beef  products  and  cooked  meat  patties 
require,  among  other  things,  that  these 
cooked  products  be  quickly  cooled 
following  cooking,  in  order  to  inhibit 
the  growth  of  vegetative,  spore-forming 
bacteria.  Section  318.17(h)(10)  requires 
that  establishments  begin  chilling 
cooked  beef  products  within  90  minutes 
of  heat  processing.  The  products  must 
be  chilled  from  120  "F  to  55  "F  in  no 
more  than  6  hours,  chilling  must 
continue  until  shipment,  and  the 
product  cannot  be  packed  for  shipment 
until  it  has  reached  40  °F.  Section 
318.23(b)  requires  that  cooked  meat 
patties  be  cooled  to  an  internal 
temperature  of  40  "F  or  below  within  2 
hours  of  heat  processing.  When  applied, 
the  chilling  requirements  for  both 
cooked  beef  products  and  cooked  meat 
patties  prevent  the  germination  and 
multiplication  of  toxigenic 
microorganisms  such  -is  C.  botulinum 
and  allow  no  more  than  a  1-decimal  log 
multiplication  of  C.  perfringens.  that  is, 
they  produce  cooked  products  that  meet 
the  stabilization  performance  standard 
presenteiin  this  document. 

The  chilling  requirements  for  the 
cooked  poultry  products  concerned  in 
this  proposal  are  not  set  out  in  the 
regulations  for  these  products. 
§  381.150,  but  instead  in  FSIS  Directive 
7110.3,  "TIME/TEMPERATURE 
GUIDELINES  FOR  CCX)LING  HEATED 
PRODUCTS."  This  directive  states  that 
following  heat  treatment,  cooked 
poultry  products  should  be  chilled  to  80 
°F  within  1.5  hours,  and  to  40  °F  within 
5  hours.  When  apphed,  this  chiUing 
prevents  the  germination  and 
multiplication  of  toxigenic 
microorganisms  such  as  C.  botulinum 
and  allows  no  more  than  a  1-decimal  log 
multiplication  of  C.  perfringens.  that  is, 
it  produces  cooked  poultry  products 
that  meet  the  stabilization  performance 
standard  presented  in  this  document 

Therefore,  as  a  result  of  this  proposal, 
estabUshments  continuing  to  follow  the 
current  regulations  regarding  the 
chiUing.  of  cooked  beef  and  meat  patty 
products  or  the  directive  regarding  the 
chilling  of  cooked  poultry-  products  (the 


proposed  safe  harbors)  would  produce 
cooked  products  that  meet  the 
stabilization  standard  for  cooked 
products  presented  in  this  document. 
And.  establishments  that  choose  to 
produce  cooked  products  using 
procedures  other  than  those  retained  in 
the  proposed  safe  harbors  would  be 
required  to  meet  the  same  rigorous 
measure  of  stabilization. 

FSIS  is  proposing  to  amend  the 
current  regulations  in  §  381.150  (the 
proposed  safe  harbor  for  certain  cooked 
poultry  products)  by  adding  the  chilling 
requirements  for  cooked  poultry 
currently  contained  in  FSIS  Directive 
7110.3.  This  proposed  amendment 
would  help  to  clarify'  and  complete  in 
a  single  section  of  the  Poultry-  Products 
Inspection  Regulations  the  proposed 
safe  harbor  regulations  for  certain 
cooked  poultry-  products. 

Handling 

To  meet  the  third  performance 
standard  for  cooked  products, 
establishments  would  need  to  handle 
product  to  preclude  its  recontamination 
by  infectious  pathogenic 
microorganisms.  This  standard  requires 
that  no  infectious  pathogens  are 
introduced  into  the  product  following 
processes  ensuring  lethality. 
stabiUzation,  or  final  packaging. 

The  current  regulations  for  cooked 
beef  products  and  cooked  meat  patties 
require,  among  other  things,  that  these 
cooked  products  be  handled,  throughout 
processing,  in  a  manner  precluding  their 
recontamination  by  infectious 
pathogenic  microorganisms.  Section 
318.17,  paragraphs  (i).  (j).  and  (k) 
require  that  establishments  take  yarious 
measures  to  ensure  that  cooked  beef 
products  are  not  rccontaminated  by 
contact  with  raw-  product,  unsanitary- 
work  surfaces  or  machines,  employee 
gloves  or  garments,  and  other  sources  of 
contamination  Section  318.23. 
paragraph  (b)(4)  requires  establishments 
to  take  similar  measures  to  ensure  that 
cooked  meat  patties  are  not 
recontaminated. 

Therefore,  as  a  result  of  this  proposal, 
establishments  continuing  to  follow  the 
current  regulations  regarding  handling 
of  cooked  beef  and  meat  patty  products 
(the  proposed  safe  harbors)  would 
produce  cooked  beef  products  and 
cooked  meat  patties  that  meet  the 
handling  standard  for  cooked  products 
proposed  in  this  document.  And. 
establishments  that  choose  to  produce 
cooked  beef  products  and  cooked  meat 
patties  using  procedures  other  than 
those  retained  in  the  proposed  safe 
harbors  would  be  required  to  meet  the 
same  rigorous  measure  of  handling. 
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Section  381.150  of  the  regulations 
contains  no  spt^cific  handling 
requirements  for  cooked  poultry 
products.  FSIS  is  proposing  to  amend 
the  regulations  contained  in  §381.150 
by  adding  specific  handling 
requirements  for  cooked  poultry 
products.  These  proposed  handling 
requirements  are  modeled  after  those 
currently  in  place  for  cooked  beef 
products  and  cooked  meat  patties. 
Constjquently.  adherence  to  these 
proposed  handling  requirements  for 
cooked  poultry  products  would  assure 
establishment  compliance  with  the 
proposed  handling  performance 
standard  The  addition  of  these 
handhng  requirements  to  the  proposed 
regulatory  safe  harbor  would  clarify 
existing  .sanitation  requirements  and 
assist  establishments  that  do  not  have 
the  resources  to  develop  customized 
process  schedules  for  these  products. 

FSIS  e.xperience  with  estanlishments 
producing  the  cooked  poultry  products 
defined  under «»  381  150  mdicates  that 
the  proposed  handling  requirements 
represent  current  good  manufacturing 
practices  (GMPs)  accepted  by  industry 
These  handling  (IMPs.  including  the 
separation  of  raw  and  cooked  product, 
sanitation  of  work  surfaces,  and 
appropriate  packaging,  are  generally 
regarded  as  essential  for  preventing  the 
dirett  and  indirect  contamination  of 
cooked  product 

Poultry  establishments  already 
following  the  proposed  handling  safe 
harbor  requirements  would  not  have  to 
change  their  handling  procedures  in 
order  to  meet  the  proposed  handling 
performance  standards.  These 
establishments  may  wish  to  take 
advantage  of  the  flexibility  afforded  by 
the  proposed  performance  standards, 
however,  and  develop  handling 
procedures  that  more  closely  match 
their  unique  production  practices. 
Establishments  that  do  not  have 
handling  procedures  in  place  that  meet 
the  proposed  safe  harbor  requirements, 
would  be  required  to  either  adhere  to 
the  proposed  safe  harbor  handling 
requirements  or  develop  proc;edures  that 
meet  the  proposed  handling 
performance  standard.  FSIS  is 
requesting  comment  on  the  possible 
economic  impact  of  these  propo.sed 
handling  requirements  (see  "Executive 
Order  12866  and  Regulatory  Flexibility 
Act,"  below). 

Performance  Standards  for  Partially 
Cooked  and  Char-Marked  Meat  Patties 
and  Partially  Cooked  Poultry  Breakfast 
Strips 

Unlike  the  fully  cooked,  ready-to-eat 
products  described  above,  partially 
.cooked  and  char-marked  uncured  meat 


patties  and  partially  cooked  poultry 
breakfast  strips  are  essentially  raw,  and 
require  adequate  cooking  prior  to 
consumption.  A  lethality  performance 
standard  therefore  would  not  apply  to 
partially  cooked  and  char-marked 
products,  since  FSIS  does  not  require 
that  these  products  be  ready-to-eat. 
Neither  would  a  handling  performance 
standard  apply,  since  these  raw 
products  may  contain  infectious 
pathogenic  microorganisms  after 
processing  and  prior  to  cooking.  FSIS  is 
proposing,  however,  that  establishments 
producing  these  products  meet  a 
stabilization  performance  standard 
identical  to  the  stabilization  standard 
proposed  above  for  fully  cooked 
products. 

During  processing,  these  products  are 
partially  cooked  and  then  cooled,  which 
creates  a  model  environment  for  the 
growth  of  C.  perfringens.  C.  botulinum. 
and  other  spore-forming,  toxigenic 
bacrteria.  Cooking  by  the  consumer, 
retailer,  or  other  end-user  may  not 
eliminate  these  bacteria  from  these 
products.  Therefore,  it  is  important  that 
bacterial  growth  be  controlled  in  these 
products  to  the  extent  possible  while 
they  remain  at  the  producing 
establishment.  Accordingly,  FSIS  is 
proposing  that  in  partially  cooked  and 
char-marked  uncured  meat  patties  and 
partially  cooked  poultry  breakfast  strips, 
establishments  prevent  the  germination 
and  multiplication  of  toxigenic 
microorganisms  such  as  C.  botulinum. 
and  allow  no  more  than  a  1 -decimal  log 
multiplication  of  C.  perfringens. 

The  current  regulations  for  partially 
cooked  and  char-marked  uncured  meat 
patties  and  partially  cooked  poultry 
breakfast  strips  require,  among  other 
things,  that  these  products  be  quickly 
chilled  following  partial  cooking  or 
char-marking,  in  order  to  inhibit  the 
growth  of  vegetative,  spore-forming 
bacteria.  Section  318.23.  paragraph 
(bj(l)(ii)  requires  that  partially  cooked 
meat  patties  be  cooled  to  a  maximum 
internal  temperature  of  40  °F  within  2 
hours  following  partial  cooking.  Section 
318.23,  paragraph  (b)(l)(iii)  requires  that 
char-marked  meat  patties  be  char- 
marked  and  then  cooled  to  a  maximum 
internal  temperature  of  40  °F  within  2 
hours.  Section  381.150.  paragraph  (a) 
requires  that  following  partial  cooking, 
partially  cooked  poultry  breakfast  strips 
be  cooled  to  80  "F  within  1.5  hours  and 
to  40  °F  within  5  hours.  When  applied, 
these  chilling  requirements  prevent  the 
germination  and  multiplication  of 
toxigenic  microorganisms  such  as  C. 
botulinum  and  allow  no  more  than  a  1- 
decimal  log  muUiplication  of  C. 
perfringens,  that  is.  they  produce 
partially  cooked  and  char-marked 


products  that  meet  the  stabilization 
performance  standard  presented  in  this 
document. 

Therefore,  as  a  result  of  this  proposal, 
establishments  continuing  to  follow  the 
current  regulations  regarding  the 
chilling  of  partially  cooked  and  char- 
marked  uncured  meat  patties  and 
partially  cooked  poultry  breakfast  strips 
(the  proposed  safe  harbors)  would 
produce  cooked  products  that  meet  the 
stabilization  standard  for  partially 
cooked  products  proposed  in  this 
document.  And,  establishments  that 
choose  to  produce  these  products  using 
procedures  other  than  those  retained  in 
the  proposed  safe  harbors  would  be 
required  to  meet  the  same  rigorous 
measure  of  stabilization. 

FSIS  requires  that  partially  cooked 
and  char-marked  meat  patties,  as  well  as 
partially  cooked  poultry  breakfast  strips, 
be  labeled  with  cooking  directions.  It  is 
imperative  that  consumers  fully  cook 
these  products,  as  they  are  essentially 
raw.  and  may  contain  viable  pathogenic 
microorganisms.  Therefore,  FSIS  is 
proposing  that  these  labeling 
requirements  remain  in  the  regulations 
governing  partially  cooked  and  char- 
marked  meat  patties  and  partially 
cooked  poultry  breakfast  strips. 

Miscellaneous 

Section  317.2.  paragraph  (1)  and 
§381.125,  paragraph  (b)  of  the 
regulations  require  that  safe  handling 
instructions  be  provided  for  beef 
products,  meat  patties,  and  poultry 
products  not  heat  processed  in  a  manner 
that  conforms  to  the  time  and 
temperature  combinations  listed  in 
§§318.17,  318.23,  and  381.150, 
respectively.  This  proposal,  however, 
would  allow  ready-to-eat  products  to  be 
processed  by  means  other  than  the  time 
and  temperature  requirements  currently 
prescribed  in  these  sections,  as  long  as 
they  met  the  performance  standards 
proposed.  Therefore,  as  a  result  of  this 
proposal,  safe  handling  label 
requirements  would  not  be  applicable  to 
all  ready-to-eat  products  processed  by 
means  other  than  the  currently 
prescribed  time  and  temperature 
combinations.  FSIS  proposes  to  amend 
317.2,  paragraph  (1)  and  §381.125, 
paragraph  fb).  to  reflect  this  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 


In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this  rule 
on  small  entities.  However,  we  do  not 
currently  have  all  the  data  necessary  for 
a  comprehensive  analysis  of  the  effects 
of  this  rule  on  small  entities.  Therefore, 
we  are  inviting  comments  concerning 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from 
implementation  of  this  proposed  rule. 

This  rule  would  allow  individual 
establishments  to  employ  processing 
methods  other  than  those  currently 
mandated,  as  long  as  those  methods 
yield  products  that  meet  the 
performance  standards  set  out  in  this 
rule.  Since  the  currently  mandated 
methods  meet  the  perfonnance 
standards  and  would  be  retained  as 
"safe  harbors,"  establishments  could 
choose  to  continue  using  their  current 
methods  and  probably  incur  no  new 
expenses  (or  savings  or  income)  as  a 
result  of  this  rule.  Therefore,  we 
anticipate  that  the  rule  would  have  a 
favorable  economic  impact  on  all 
establishments,  regardless  of  size. 

As  stated  above,  FSIS  is  proposing  to 
amend  the  current  regulations  in 
§  381.150  (the  proposed  safe  harbor  for 
certain  cooked  poultry  products)  by 
adding  the  chilling  requirements  for 
cooked  poultry  currently  contained  in 
FSIS  Directive  7110.3.  This  proposed 
amendment  would  help  to  clarify  and 
complete  in  a  single  section  of  the 
Poultry  Products  Inspection  Regulations 
the  proposed  safe  harbor  regulations  for 
certain  cooked  poultry  products. 
Because  establishments  producing 
cooked  poultry  products  already  must 
meet  the  chilling  requirements  set  forth 
in  FSIS  Directive  7110.3.  FSIS 
anticipates  that  codif\ing  these 
requirements  in  the  regulations  would 
have  no  economic  impact. 

Also,  because  currently  there  are  no 
explicit  handling  regulations  for  cooked 
poultry  products,  some  establishments 
mav  be.required  to  develop  new 
procedures  in  order  to  meet  the 
proposed  handling  performance 
standard  for  cooked  products. 
Establishments  already  following  the 
proposed  handling  safe  harbor 
requirements  would  not  have  to  change 
their  handling  procedures  in  order  to 
meet  the  proposed  handling 
performance  standards.  These 
establishments  may  wish  to  take 
advantage  of  the  flexibility  afforded  by 
the  proposed  performance  standards, 
however,  and  develop  handling 
procedures  that  more  closely  match 
their  unique  production  practices. 


Establishments  that  do  not  have 
handling  procedures  in  place  that  meet 
the  proposed  safe  harbor  requirements, 
would  be  required  to  either  adhere  to 
the  proposed  safe  harbor  handling 
requirements  or  develop  procedures  that 
meet  the  proposed  handling 
performance  standard. 

FSIS  anticipates  that  any  impact  on 
these  firms  would  be  minimal,  because 
the  proposed  handling  requirements  for 
cooked  poultry  products  represent 
current  GMPs  accepted  and  in  general 
use  by  industry.  Data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
these  proposed  handling  safe  harbors  on 
poultry  establishments  is  not  currently 
available  to  FSIS.  Therefore,  FSIS 
invites  public  comment  concerning 
potential  economic  effects  of  these 
proposed  requirements. 

When  an  establishment  wants  to  use 
a  processing  method  other  than  those 
contained  in  the  safe  harbors,  either 
because  it  will  be  more  efficient  or 
improve  its  product  we  can  assume  by 
its  decision  to  incur  the  expense  of 
using  that  method  (only  a  small  part  of 
which  would  be  to  meet  the 
requirements  of  the  proposed  rule)  that 
it  expects  to  receive  increased  revenues 
in  the  future  from  the  investment  in  the 
method.  In  that  sense,  the  rule  could 
have  favorable  economic  consequences 
for  firms  that  choose  to  innovate.  Also, 
the  increased  flexibility  to  innovate 
allowed  by  the  rule  could  encourage 
competition  and  benefit  consumers  with 
lower  prices  or  higher  quality  products. 
It  is  difficult  to  quantify  the  potential 
benefits  of  this  proposal  since  it  is  not 
possible  to  predict  exactly  how  many 
establishments  would  develop 
innovative  processes  and  how  these 
innovations  would  generate  revenues  or 
benefits  to  consumers.  There  are 
approximately  1.000  establishment"; 
currently  producing  the  cooked  beef 
products,  uncured  meat  patties,  and 
poultry  products  addressed  bv  this 
proposal.  FSIS  expects  that  only  about 
five  to  ten  percent  of  these 
establishments  would  choose  to  develop 
customized  process  schedules  prior  to 
the  implementation  of  HACCP.  FSIS 
anticipates  that  most,  if  not  all.  of  these 
establishments  would  develop 
alternative  process  schedules  for  the 
produi  tion  of  ready-to-eat  poultry 
produ(  ts. 

Under  the  current  regulations,  FSIS 
requires  that  ready-to-eat  poultry 
products  reach  specific,  minimum 
internal  temperatures  before  being 
removed  from  a  cooking  medium.  The 
products  lose  water  during  cooking  at 
these  temperature.^  and  consequently, 
esiablishments  must  add  water  and 
other  ingredients  both  to  make  the 


products  palatable  and  to  restore  lost 
yield. 

Therefore,  FSIS  anticipates  that  most 
establishments  initially  taking 
advantage  of  the  proposed  perfonnance 
standards  would  develop  customized 
process  schedules  for  ready-to-eat 
poultrv'  products  and  would  tjenefit 
from  some  cost  savings.  FSIS  expeds 
that  most  establishments  producing 
roast  beef  and  meat  patty  products 
would  not  develop  customized  process 
schedules  prior  to  implementing 
HACCP.  as  it  would  be  less  duphcative 
and  more  cost-effective  to  use  the 
proposed  performance  standards  to 
develop  critical  limits  within  HACCP 
plans. 

Finally,  there  is  the  potential  for  an 
increase  in  the  efficiency  of  the  nation's 
economy  in  general  because  the 
proposed  rule  encourages  businesses  to 
consider  a  more  efficient  use  of 
resources.  Also,  the  possibility  of 
reduced  prices  of  meat  or  poultrv- 
products  are  economic  factors  that 
could  produce  a  more  efficient  use  of 
resources  in  the  economy  as  a  whole 
These  effects  would  be  small  for 
individual  firms  and  consumers,  but 
could  be  substantial  in  the  aggregate. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 
Federal  Meat  Inspection  Act  and  the 
Poultry  Products  Inspection  .^ct  (PPlAl 
from  imposing  any  marking  or 
packaging  requirements  on  federall\ 
inspected  meat  and  poultry  products 
that  are  in  addition  to,  or  different  tUan. 
those  imposed  under  the  FMIA  or  the 
PPIA.  States  and  local  )urisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  pouiirv 
products  that  art  outside  official 
establishments  for  the  purpose  of 
preveiiMng  the  distribution  of  meat  and 
poultrv  products  that  are  misbranded  or 
adulterated  under  the  FMIA  cr  PPL\.  or, 
in  the  case  of  imported  artic  !es  which 
<ire  no'  at  such  an  establishment  after 
their  entry  into  the  United  States 

This  proposed  rule  is  not  intended  to 
ha\e  retroactive  effect. 

The-e  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judit  ial 
challenge  to  the  provisions  of  this 
proposed  rule  However,  the 
administrative  procedures  specified  in  9 
CFK  §§  306.5  and  381  3."^  must  he 
exhausted  prior  to  any  judicial 
challenge  of  the  applicstion  of  the 
provisions  of  this  proposed  rule,  if  the 
challenge  involves  any  dec  ision  of  an 
FSIS  employee  relating  to  inspection 
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services  provided  under  the  FMIA  or 
the  PPIA. 

Paperwork  Requirements 

Title:  Performance  Standards  for 
Certain  Meat  and  Poultry  Products. 

Type  of  Collection:  New. 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  proposed  nile  in 
accordance  with  the  Paperwork 
Reduction  Act.  Under  this  proposed 
rule,  establishments  choosing  to  meet 
performance  standards  for  certain 
cooked  beef  products,  uncured  meat 
patties,  and  certain  fully  and  partially 
cooked  poultry  products  either  by 
means  other  than  those  described  in  the 
current  regulations  or  under  the  HACCP 
requirements,  would  be  required  to 
develop  a  written  process  schedule  and 
maintain  a  copy  of  the  process  schedule 
on  file. 

The  process  schedule  would  detail  all 
the  specific,  sequential  operations  that 
compose  the  process  used  by  each 
establishment  to  produce  its  specific 
products.  The  process  schedule  would 
also  contain  the  related  control, 
monitoring,  validation,  and  corrective 
action  activities  associated  with  the 
procedure.  Further,  this  prot:ess 
schedule  must  have  been  evaluated  and 
approved  for  safety,  efficacy,  and 
equivalency  by  a  process  authority 

FSIS  inspectors  would  initially,  and 
periodically  as  required,  review  the 
prcx;ess  schedule  and  any  other  relevant 
records  to  ensure  that  the  product  is 
processed  according  to  the  procedures 
on  file.  FSIS  personnel  would  not 
evaluate  the  process  authority-approved 
procedures  for  efficacy 

Again,  developing  and  implementmg 
processing  procedures  different  from 
those  m  the  current  regulations  would 
be  optional.  FSIS  assumes  that  an 
establishment  would  develop  and 
implement  such  processing  procedures 
only  if  the  resulting  economic 
advantages  outweighed  the 
accompanying  costs,  including  the 
paperwork  burden 

FSIS  is  proposing  to  amend  the 
current  regulations  in  §381.150  (the 
proposed  safe  harbor  for  certain  cooked 
poultry  products)  by  adding  the  chilling 
requirements  for  cooked  poultry 
currently  contained  in  FSIS  Directive 
7110.3.  The  paperwork  burden  hours  for 
FSIS  Directive  7110.3  are  approved 
under  OMB  control  number  0583-0089. 

Finally,  because  currently  there  are  no 
explicit  handling  regulations  for  cooked 
poultry  products,  some  establishments 
may  be  required  to  develop  new 
procedures  in  order  to  meet  the 
proposed  handling  performance 
standard  for  cooked  products.  FSIS  has 


accounted  for  the  paperwork  and 
recordkeeping  burden  hours  resulting 
from  the  proposed  handling 
requirements  in  the  estimate  of  burden 
for  process  schedules  below. 

Estimate  of  Burden:  FSIS  estimates 
that  the  process  schedule  would  take  an 
average  of  2  days  (16  hours]  to  develop 
and  5  minutes  to  file.  The  written 
description  of  the  establishment 
validation  procedures,  whether 
conducted  for  new  or  altered  process 
schedules,  would  take  no  more  than  1 
day  (8  hours)  to  complete  and  5  minutes 
to  file. 

Respondents:  Meat  and  poultry 
product  establishments. 

Estimated  Number  of  Respondents: 
1.000  (this  number  represents  the  total 
number  of  establishments  that  could 
change  their  operations). 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  24.166  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist.  Food 
Safety  and  Inspection  Service,  USDA, 
South  Agriculture  Building.  Room  3812. 
Washington.  DC  20250. 

Comments  are  invited  on:  (a)  whether 
the  proposed  colleciion  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Lee  Puricelli.  Paperwork  Specialist,  see 
address  above,  and  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20253. 

Comments  are  requested  by  July  1 , 
1996.  To  be  most  effective,  comments 
should  be  sent  to  OMB  within  30  days 
of  the  publication  date  of  this  proposed 
rule. 

List  of  Subfccts 

9  CFR  Part  301 

Meat  inspection. 
9  CFR  Part  317 

Food  labeling. 


9  CFR  Part  318 

Meat  inspection.  Reporting  and 
recordkeeping  -requirements. 

9  CFR  Part  320 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  381 

Poultry  and  poultry  products 
inspection.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  title  9,  chapter  III,  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  301— DEFINITIONS 

1.  The  authority  citation  for  part  301 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906:  21 
U.S.C.  601-695,  7  CFR  2.18.  2.53. 

2.  Section  301.2  would  be  amended 
by  removing  the  paragraph  designations 
(a)  through  (yyy)  and  adding,  in 
alphabetical  order,  new  definitions  for 
"Process  Schedule"  and  "Process 
authority"  to  read  as  follows: 

§301.2    Definitions. 

***** 

Process  authority.  A  person  or 
organization  with  expert  knowledge  in 
meat  production  process  control  and 
relevant  regulations.  This  definition 
does  not  apply  to  subpart  C  of  this  part. 

Process  schedule.  A  process  schedule 
is  a  written  description  of  processing 
procedures,  consisting  of  any  number  of 
sp>ecific,  sequential  operations  directly 
under  control  of  the  establishment 
employed  in  the  manufacture  of  a 
specific  product,  including  the  control, 
monitoring,  validation,  and  corrective 
action  activities  associated  with 
production.  This  definition  does  not 
apply  to  subpart  G  of  this  part. 


PART  317— LABELINQ,  MARKING 
DEVICES.  AND  CONTAINERS 

3.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18. 
2.53. 

4.  In  §  317.2.  paragraph  (1)  would  be 
revised  to  read  as  follows: 

§317,2    LatMis:  definition;  requlfwl 
fastures. 

***** 

(1)  Safe  handling  instructions  shall  be 
provided  for:  All  meat  and  meat 
products  of  cattle,  swine,  sheep,  goat, 
horse,  or  other  equine  not  heat 
prtx^ssed  in  a  manner  that  conforms  to 
the  time  and  temperature  combinations 
in  the  Table  for  Time/Temperature 
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Combination  For  Cooked  Beef.  Roast 
Beef,  and  Cooked  Corned  Beef  in 
§  318.17  of  this  chapter,  or  that  have  not 
undergone  other  processing  that  would 
render  them  ready-to-eat;  and  all 
comminuted  meat  patties  not  processed 
in  accordance  with  the  standard  for 
fully  cooked  patties  in  §  318.23  of  this 
chapter;  except  as  exempted  under 
paragraph  (1)(4)  of  this  section. 


PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

5.  The  authority  citation  for  part  318 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  138f.  450,  1901-1906; 
21  use.  601-695;  7  CFR  2.18,  2.53. 

6.  Section  318.17  would  be  revised  to 
read  as  follows: 

§318.17    Requirements  tor  ttte  production 
of  coolcad  tMef ,  roast  beef,  and  cooked 
corned  l>aef  products. 

(a)  Cooked  beef,  roast  beef,  and 
cooked  corned  beef  products  must  be 
produced  using  processes  ensuring  that 
the  products  meet  the  following 
performance  standards: 

(1)  Lethality.  A  7-decimal  log 
reduction  of  Salmonella  must  be 
achieved  within  the  product.  The 
lethality  process  must  include  a  cooking 
step. 

(2)  Stabilization.  There  can  be  no 
germination  and  multiplication  of 
toxigenic  microorganisms  such  as 
Clostridium  botulinum,  and  no  more 
than  a  1-decimal  log  multiphcation  of 
Clostridium  perfringens  within  the 
product. 

(3)  Handling.  There  can  be  no 
recontamination  of  product  by 
infectious  pathogens  at  any  time  from 
processing  through  the  final  packaging. 

fb)  For  each  product  produced  using 
a  process  other  than  the  process 
provided  as  an  example  in  paragraph  (e) 
of  this  section  or  a  process  conducted  in 
accordance  with  the  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
system  requirements  set,  an 
establishment  must  develop  and  have 
on  file,  available  to  FSIS,  a  process 
schedule,  as  defined  in  §  301.2  of  this 
chapter.  Each  process  schedule  must  be 
approved,  in  writing,  by  a  process 
authority  for  safety  and  efficacy  in 
meeting  the  performance  standards 
established  for  the  product  in  question. 
A  process  authority  must  have  access  to 
an  establishment  in  order  to  evaluate 
and  approve  the  safety  and  efficacy  of 
each  process  schedule. 

(c)  Establishments  must  validate  the 
process  schedule  by  producing  and 
testing  product  against  applicable 


performance  standards,  in  accordance 
with  a  statistically  valid  sampling 
program  designed  by  the  process 
authority.  No  product  can  released  for 
commercial  use  until  samples  are  tested 
and  found  to  meet  the  applicable 
performance  standards.  After  a  process 
authority  has  approved  an 
establishment's  process  schedule  and 
before  the  production  of  lots  to  be  held 
and  tested,  the  establishment  must 
notify  FSIS  that  it  is  implementing  a 
process  other  than  that  described  in 
paragraph  (e)  of  this  section. 

(d)  Should  an  establishment  wish  to 
alter  any  procedures  contained  in  an 
approved  process  schedule,  a  process 
authority  must  evaluate  and  approve,  in 
writing,  the  proposed  alterations  prior 
to  their  implementation.  The  process 
authority  can  approve  only  alterations 
that  result  in  the,conttnued  production 
of  product  meeting  applicable 
performance  standards.  Prior  to  the 
commercial  release  of  any  product 
produced  by  approved,  altered 
procedures,  the  establishment  must 
validate  the  altered  process  schedule  by 
sampling  and  testing  product  in 
accordance  with  a  statistically  valid 
sampling  program  designed  by  the 
process  authority;  the  tested  product 
must  meet  applicable  performance 
standards. 

(e)  Example.  An  establishment  may 
produce  cooked  beef,  roast  beef,  and 
cooked  corned  beef  products  using  the 
processes  described  in  the  following 
example,  which  meets  the  performance 
standards  listed  in  paragraph  (a)  of  this 
section: 

(1)  Cooked  beef  and  roast  beef, 
including  sectioned  and  formed  roasts 
and  chunked  and  formed  roasts,  and 
cooked  corned  beef  shall  be  prepared  by 
one  of  the  time  and  temperature 
combinations  in  the  following  table.  The 
stated  temperature  is  the  minimum 
which  shall  be  produced  and 
maintained  in  all  parts  of  each  piece  of 
meat  for  at  least  the  stated  time: 

Table  for  Time/Temperature  Com- 
bination FOR  Cooked  Beef, 
Roast  Beef,  and  Cooked  Corned 
Beef 


Table  for  Time/Temperature  Com- 
bination FOR  Cooked  Beef, 
Roast  Beef,  and  Cooked  Corned 
Beef— Continiied 


Minimum  Internal  temperature 

Minimum 
process- 
ing time 
in  min- 
utes after 
minimum 
tempera- 
ture IS 
reached 

Degrees  Fahrenheit 

Degrees 
Centi- 
grade 

130  

54.4 
55.0 
55.6 

12^ 

131           

97 

132  

77 

Minimum  internal  temperature 

MtrwTxim 
process- 
ing time 

m  mirv 
utes  after 
rranimum 
tempera- 

tue  IS 
reactwd 

Degrees  Fahrenheit 

Degrees 
Centi- 
grade 

133  

56.1 
56.7 
57.2 
57.8 
58.4 
58.9 
59.5 
60.0 
60.6 
61.1 
61.7 
62.2 
62.8 

62 

134  

47 

135  

37 

136  

32 

137  , 

138  

139  

24 

19 

15 

140  

12 

141    

10 

142  

8 

143  

6 

144  

5 

145  

(') 

'  Instandy. 

(2)  Cooked  beef,  including  sectioned 
and  formed  roasts  and  chunked  and 
formed  roasts,  and  cooked  corned  beef 
shall  be  moist  cooked  throughout  the 
process  or.  in  the  case  of  roast  beef  or 
corned  beef  to  be  roasted,  cooked  as 
provided  in  paragraph  (e)(3)  of  this 
section  The  moist  cooking  may  be 
accomplished  by  placing  the  meat  m  a 
sealed,  moisture  impermeable  bag. 
removing  the  excess  air.  and  cooking, 
completely  immersing  the  meat, 
unbagged.  in  water  throughout  the 
entire  cooking  process,  or  usin^  a  sealed 
oven  or  steam  injection  to  raise  the 
relative  humidity  above  90  percent 
throughout  the  cooking  process 

(3)  Roast  beef  or  corned  beef  to  bt- 
roasted  shall  be  cooked  by  one  of  the 
following  methods: 

(i)  Heating  roasts  of  10  pounds  or 
more  in  an  oven  maintained  at  250 
degrees  F.  (121  degrees  C.)  or  higher 
throughout  the  process; 

(ii)  Heating  roasts  of  any  size  to  a 
minimum  internal  temperature  of  145 
degrees  F.  (62.8  degrees  C.)  in  an  o\en 
maintained  at  any  temperature  if  the 
relative  humidity  of  the  oven  is 
maintained  either  by  continuously 
introducing  steam  for  50  percent  of  the 
cooking  time  or  by  use  of  a  sealed  oven 
for  over  50  percent  of  the  cooking  time, 
or  if  the  relative  humidity  of  the  oven 
is  maintained  at  90  percent  or  abo\c  for 
at  least  25  percent  of  the  total  cooking 
time,  but  in  no  case  less  than  1  hour;  or 

(iii)  Heating  roasts  of  any  size  in  an 
oven  maintained  at  any  temperature  that 
uill  satisfy  the  internal  temperature  and 
time  requirements  of  paragraph  (e)(1)  of 
this  section  if  the  relative  humiditv  of 
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the  oven  is  maintained  at  90  percent  or 
above  for  at  least  25  percent  of  the  total 
cooking  time,  but  in  no  case  less  than 
1  hour 

(iv)  The  relative  humidity  may  be 
achieved  by  use  of  steam  injection  or  by 
sealed  ovens  capable  of  producing  and 
maintaining  the  required  relative 
humidity. 

{4)(i)  Except  as  provided  in  paragraph 
(e)(4)(ii)  of  this  section,  establishments 
producing  cooked  beef,  roast  beef,  or 
cooked  corned  beef  shall  have  sufficient 
monitoring  equipment,  including 
recording  devices,  to  assure  that  the 
time  (within  1  minute),  the  temperature 
(within  1  degree  F).  and  relative 
humidity  (within  5  percent)  limits  of 
these  processes  are  being  met.  Data  from 
the  recording  devices  shall  be  made 
available  to  a  program  employee  upon 
request. 

(ii)  in  lieu  of  recording  devices, 
estabhshments  may  propose  in  the 
written  procedures  prescribed  in 
paragraph  (e)(6)  of  this  section,  an 
alternative  means  of  providing 
inspection  personnel  with  evidence  that 
finished  product  has  been  prepared  in 
compliance  with  the  humidity 
requirements  of  paragraphs  (e)(2)  and 
(e)(3)  of  this  section,  and  the  145 
degrees  F.  (62.8  degrees  C.)  temperature 
requirements  of  paragraph  (e)(1)  of  this 
section 

(5)  Each  package  of  finished  product 
shall  be  plainly  and  permanently 
marked  on  the  immediate  container 
with  the  date  of  production  either  in 
code  or  with  the  calendar  date. 

(6)  In  order  to  assure  that  cooked  beef, 
roast  beef,  and  cooked  corned  beef  are 
handled,  processed,  and  stored  under 
sanitary  conditions,  the  establishment 
shall  submit  a  set  of  written  procedures 
through  the  inspector-in-charge  for 
approval  by  the  Regional  Director.  The 
written  procedures  shall  include  the 
following  information: 

(i)  The  temperature  to  which  raw 
frozen  product  is  thawed  and  the  time 
required 

(ii)  The  lot  identification  procedure 
for  lots  of  product  during  processing. 

(iii)  The  storage  time  and  temperature 
combinations  which  the  establishment 
intends  to  use  before  cooking,  the 
cooking  time  and  temperature  the 
establishment  intends  to  use.  and  the 
time,  if  any.  the  establishment  intends 
to  wait  after  cooking  and  before  cooling. 

(iv)  If  a  code,  instead  of  the  calendar 
date,  is  used  on  the  immediate  container 
of  the  finished  product,  its  meaning 
shall  also  be  included 

(v)  Any  other  critical  control  points  in 
the  procedures  which  could  affect  the 
safety  of  the  product 


(vi)  In  Ueu  of  recording  devices,  the 
alternate  means  permitted  by  paragraph 
(e)(4)(ii)  of  this  section  for  providing 
evidence  to  inspection  personnel  that 
the  finished  product  will  be  prepared  in 
compliance  with  temperature  or 
humidity  requirements. 

(vii)  Any  other  alternate  procedure 
used  that  is  permitted  in  this  section. 

(7)  The  estabUshment  shall  maintain 
records  and  reports  which  document  the 
time,  temperature,  and  humidity  at 
which  any  cooked  beef,  roast  beef,  or 
cooked  corned  beef  is  cooked  and 
cooled  at  the  establishment.  Such 
records  shall  be  kept  by  the 
estabUshment  for  6  months  or  for  such 
further  period  as  the  Administrator  may 
require  for  purposes  of  any  investigation 
or  litigation  under  the  Act,  by  written 
notice  to  the  person  required  to  keep 
such  records.  Such  records  shall  be 
made  available  to  the  inspector  or  any 
duly  authorized  representative  of  the 
Secretary  upon  request. 

(8)  The  handling  and  processing  of 
cooked  beef,  roast  beef,  and  cooked 
corned  beef  before,  during,  and  after 
cooking  shall  be  such  as  to  prevent  the 
finished  product  from  being  adulterated. 
As  a  minimum,  they  shall  be  controlled 
as  follows: 

(i)  The  establishment  shall  notify  the 
inspector-in-charge  which  processing 
procedure  will  be  used  on  each  lot, 
including  time  and  temperature. 

(ii)  In  order  to  assure  uniform  heat 
penetration  and  consequent  adequate 
cooking  of  each  piece  of  beef,  individual 
pieces  of  raw  product  in  any  one  lot 
shall  either  not  v£iry  in  weight  by  q)ore 
than  2  pounds  or  not  vary  in  thickness 
by  more  than  2  inches  at  the  thickest 
part.  Alternate  methods  of  assuring 
uniform  heat  penetration  may  be 
submitted  in  writing  for  approval  to  the 
Regional  Director. 

(lii)  A  water-based  solution  that  is 
used  for  injecting  or  immersing  the  meat 
shall  be  refrigerated  to  50  degrees  F.  (10 
degrees  C.)  or  lower  from  the  time  it 
contacts  the  meat,  and  shall  be  filtered 
each  time  it  is  recirculated  or  reused. 

(iv)  A  nonmeat  ingredient,  including 
the  water-based  solution  in  paragraph 
(e)(8)(iii)  of  this  section,  which  has 
contacted  meat  shall  be  discarded  at  the 
end  of  that  day's  production  unless  it  is 
in  continuous  contact  with  one  batch  of 
product. 

(v)  Product  prepared  for  cooking  shall 
be  entered  into  the  cooking  cycle  within 
2  hours  of  completion  of  precooking 
preparation,  or  be  placed  immediately 
in  a  cooler  at  a  temperature  of  40 
degrees  F.  (4.4  degrees  C.)  or  lower. 

(vi)  The  time  and  temperature 
requirements  shall  be  met  before  any 
product  in  the  lot  is  removed  from  the 


cooking  units.  Unless  otherwise 
speciHed  in  the  written  procedures 
approved  in  accordance  with  paragraph 
(e)(6)  of  this  section,  the  heat  source 
shall  not  be  shut  off  until  these 
reauirements  are  met. 

fvii)  Other  than  incidental  contact 
caused  by  water  currents  during 
immersion  cooking  or  cooling,  product 
shall  be  placed  so  that  it  does  not  touch 
or  overlap  other  products.  This 
provision  does  not  apply  to  product  that 
is  stirred  or  agitated  to  assure  uniform 
heat  transfer. 

(viii)  Temperature  sensing  devices 
shall  be  so  placed  that  they  monitor 
product  in  the  coldest  part  of  the 
cooking  unit;  and  when  an  oven 
temperature  is  required  by  paragraph 
(e)(3)  of  this  section,  the  oven 
temperature  shall  also  be  monitored  in 
the  coldest  part  of  the  cooking  unit. 

(ix)  If  a  humidity  sensing  device  is 
required  in  an  oven,  it  shall  be  placed 
so  that  it  measures  humidity  in  either 
the  oven  chamber  or  at  the  exit  vent. 

(x)  Chilling  shall  begin  within  90 
minutes  after  the  cooking  cycle  is 
completed. 

(Aj  All  product  shall  be  chilled  from 
120  degrees  F.  (48.8  degrees  C.)  to  55 
degrees  F.  (12.7  degrees  C.)  in  no  more 
than  6  hours. 

(B)  Chilling  shall  continue  and  the 
product  shall  not  be  packed  for 
shipment  until  it  has  reached  40  degrees 
F.  (4.4  degrees  C). 

(xi)  Any  estabUshment  that  has 
experienced  a  cooking  process  deviation 
during  preparation  of  product  may 
either  reprocess  the  product  completely, 
continue  the  heating  to  145  degrees  F. 
(62.8  degrees  C),  or  contact  the  Regional 
Director  for  a  review  of  the  process 
schedule  for  adequacy  and,  if  needed, 
for  a  cooking  schedule  to  finish  that  one 
batch  of  product. 

(xii)  An  establishment  that  has 
experienced  a  cooling  deviation  after 
the  product  has  been  cooked  shall 
contact  the  Regional  Director  to 
determine  the  disposition  of  that 
retained  product. 

(9)  CooKed  beef,  roast  beef,  and 
cooked  corned  beef  shall  be  so  handled 
as  to  assure  that  the  product  is  not 
recontaminated  by  direct  contact  with 
raw  product.  To  prevent  direct 
contamination  of  the  cooked  product, 
establishments  shall; 

(i)  Physically  separate  areas  where 
raw  product  is  handled  from  areas 
where  exposed  cooked  product  is 
handled,  using  a  solid  impervious  floor 
to  ceiling  wall; 

(ii)  Handle  raw  and  exposed  cooked 
product  at  different  times,  with  a 
cleaning  of  the  entire  area  after  the  raw 
material  handling  is  completed  and 
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prior  to  the  handUng  of  cooked  product 
in  that  area;  or 

(iii)  Submit  a  written  procedure  for 
approval  through  the  inspector-in- 
charge  to  the  Circuit  Supervisor 
detailing  the  steps  to  be  taken  which 
would  avoid  recontamination  of  cooked 
product  by  raw  product  during 
processing. 

(10)  To  prevent  indirect 
contamination  of  cooked  product: 

(i)  Any  work  surface,  machine,  or  tool 
which  contacts  raw  product  shall  be 
thoroughly  cleaned  and  sanitized  with  a 
solution  germicidally  equivalent  to  50 
ppm  chlorine  before  it  contacts  cooked 
product; 

(ii)  Employees  shall  wash  their  hands 
and  sanitize  them  v«rith  a  solution 
germicidally  equivalent  to  50  ppm 
chlorine  whenever  they  enter  the  heat 
processed  product  area  or  before 
preparing  to  handle  cooked  product, 
and  as  frequently  'as  necessary  during 
operations  to  avoid  product 
contamination;  and 

(iii)  Outer  garments,  including  aprons, 
smocks,  and  gloves,  shall  be  especially 
identified  as  restricted  for  use  in  cooked 
product  areas  only,  changed  at  least 
daily,  and  hung  in  a  designated  location 
when  the  employee  leaves  the  area. 

(11)  Cooked  product  shall  not  be 
stored  in  the  same  room  as  raw  product 
unless  it  is  first  packaged  in  a  sealed, 
water-tight  container  or  is  otherwise 
protected  by  a  covering  that  has  been 
approved,  upon  written  request,  by  the 
Circuit  Supervisor. 

7.  Section  318.23  would  be  revised  to 
read  as  follows: 

§  31 8.23    Requlrwnants  for  the  production 
of  uncursd  meat  patties. 

(a)  Fully  cooked,  uncured  meat  patties 
must  be  produced  using  processes 
ensuring  that  the  products  meet  the 
following  performance  standards: 

(1)  Lethality.  A  5-decimal  log 
reduction  of  Salmonella  must  be 
achieved  within  the  product.  The 
lethaUty  process  must  include  a  cooking 
step. 

(2)  Stabilization.  There  can  be  no 
germination  and  multipUcation  of 
toxigenic  microorganisms  such  as 
Clostridium  botulinum,  and  no  more 
than  a  1 -decimal  log  multipUcation  of 
Clostridium  perfringens  within  the 
product. 

(3)  Handling.  There  can  be  no 
recontamination  of  product  by 
infectious  pathogens  at  any  time  frtim 
processing  through  the  final  packaging. 

(b)  Partially  cooked  and  char-marked 
meat  patties  must  be  produced  using 
processes  ensuring  that  the  products 
meet  the  performance  standard  Usted  in 
paragraph  (a)(2]  of  this  section. 


(1)  Partially  cooked  patties  must  bear 
the  labeUng  statement  "Partially  cooked: 
For  Safety  Cook  Until  Well  Done 
(Internal  Meat  Temperature  160  degrees 
F.)".  The  labeling  statement  must  be 
adjacent  to  the  product  name,  at  least 
one-half  the  size  of  the  largest  letter  in 
the  product  name,  and  prominently 
placed  with  such  conspicuousness  (as 
compared  with  other  words,  statements, 
designs  or  devices  in  the  labeling)  as  to 
render  it  likely  to  be  read  and 
understood  by  the  ordinary  individual 
under  customary  conditions  of  purchase 
and  use. 

(2)  Char-marked  patties  must  bear  the 
labeling  statement  "Uncooked,  Char- 
marked:  For  Safety,  Cook  Until  Well 
E)one  (Internal  Meat  Temperature  160 
degrees  F.)".  The  labeling  statement 
shall  be  adjacent  to  the  product  name, 
at  least  one-half  the  size  of  the  largest 
letter  in  the  product  name,  and 
prominently  placed  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  he  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 

(c)  For  each  product  produced  using 
a  process  other  than  the  process 
described  in  paragraph  (f)  of  this  section 
or  a  process  conducted  in  accordance 
with  the  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  system 
requirements,  an  establishment  must 
develop  and  have  on  file,  available  to 
FSIS,  a  process  schedule,  as  defined  in 
§301.2  of  this  chapter.  Each  process 
schedule  must  be  approved,  in  writing, 
by  a  process  authority  for  safety  and 
efficacy  in  meeting  the  performance 
standards  estabUshed  for  the  product  in 
question.  A  process  authority  must  have 
access  to  an  establishment  in  order  to 
evaluate  and  approve  the  safety  and 
efficacy  of  each  process  schedule. 

(d)  Establishments  must  validate  the 
process  schedule  by  producing  and 
testing  product  against  applicable 
performance  standards,  in  accordance 
with  a  statistically  valid  sampling 
program  designed  by  the  process 
authority.  No  product  can  released  for 
commercial  use  until  samples  are  tested 
and  found  to  meet  the  appUcable 
performance  standards.  After  a  process 
authority  has  approved  an 
establishment's  process  schedule  and 
before  the  production  of  lots  to  be  held 
and  tested,  the  estabUshment  must 
notify  FSIS  that  it  is  implementing  a 
process  other  than  that  described  in 
paragraph  (f)  of  this  section. 

(e)  Should  an  establishment  vdsh  to 
alter  any  procedures  contained  in  an 
approved  process  schedule,  a  process 
authority  must  evaluate  and  approve,  in 


writing,  the  proposed  alterations  prior 
to  their  implementation.  The  process 
authority  can  approve  only  alterations 
that  result  in  the  continued  production 
of  product  meeting  applicable 
performance  standards.  Prior  to  the 
commercial  release  of  any  product 
produced  by  approved,  altered 
procedures,  the  estabUshment  must 
vaUdate  the  altered  process  schedule  by 
sampling  and  testing  product  in 
accordance  with  a  statistically  valid 
sampling  program  designed  by  the 
process  authority;  the  tested  product 
must  meet  appUcable  performance 
standards. 

(f)  Example.  An  estabUshment  may 
produce  uncured  meat  patties  using  the 
processes  described  in  this  example, 
which  meet  the  applicable  performance 
standards  listed  in  paragraph  (a)  of  this 
section. 

(1)  Definitions.  For  purposes  of 
§318.23,  the  following  definitions  shall 
apply: 

(i)  Comminuted.  A  processmg  term 
describing  the  reduction  in  size  of 
pieces  of  meat,  including  chopping, 
flaking,  grinding,  or  mincing,  but  not 
including  chunking  or  sectioning. 

(ii)  Heat-processed.  Treatment  by  a 
heat  source,  including,  but  not  Umited 
to,  frying,  broiling,  baldng.  or  roasting, 
which  results  in  a  fully-cooked, 
partially-cooked,  or  char-marked 
product. 

(iii)  Patty.  A  shaped  and  formed, 
comminuted,  flattened  cake  of  meat 
food  product. 

(2)  Processing  procedures  for  heat- 
processed  patties.  Fully-cooked, 
partially-cooked,  or  char-m£irked  patties 
shall  be  processed  as  foUows 

(i)  Heat  processing.  (A)  Official 
establishments  which  manufacture 
fully-cooked  patties  shall  utilize  the 
following  heat-processing  procedures: 

Permitted  Heat-Processing  Tem- 
perature/tlme  combinations  for 
Fully-Cooked  Patties 


Minimum  internal  tem- 
perature at  the  cerrter  of 
each  patty 


Minimum  tx>lckng 
time  after  maxi- 
mum tempera- 
ture IS  reached 


Degrees 
Fahrenheit 


Degrees    '  T 

Centigrade  |  Minutes  I 


151    

152  

153  

154  

155  

156  

157  (and 
up). 


66.1   

66.7  

672  

67.8  

68.3  

68.9  

69.4  (and 
up). 


Sec- 
onds 


-r- 


0.68 
.54 
.43 
.34 
27 
22 
.17 


41 
32 

26 

20 
16 
13 
10 


(B)  Official  establishments  which 
manufacture  partially-cooked  patties 


19576  Federal  Register  /  Vol    61.  No.  86  /  Thursday.  May  2.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2.  1996  /  Proposed  Rules  19577 


shall  raise  the  internal  temperature  at 
the  center  of  each  pattv  to  a  minimum 
internal  temperature  of  140  (iegrees  F. 
and  then  cool  it  to  a  maximum  internal 
temperature  of  40  degrees  F.  within  2 
hours. 

(C)  Official  establishments  which 
manufacture  char-marked  patties  (if 
marked  bv  a  heat  source)  may  raise  the 
temperature  at  the  center  of  each  patty, 
but  not  above  70  degrees  P..  when  the 
char-marks  are  applied  to  the  patty.  The 
process  of  char-marking  the  patty  and 
cooling  the  pattv  to  a  maximum  internal 
temperature  of  40  degrees  F  shall  be 
completed  within  2  hours  or  less. 

(D)  The  official  establishment  shall 
measure  the  holding  time  and 
temperature  of  at  least  one  heat- 
processed  patty  from  each  production 
line  each  hour  of  production  to  assure 
control  (if  the  heat  prftcess  The 
temperature  measuring  device  shall  be 
accurate  within  1  degrees  F. 

(ii)  Cooling.  (A)  Fully-cooked  patties 
shall  be  cooled  to  an  infernal 
temperature  of  40  degrees  F  or  below 
within  2  hours  after  heat-prix:essing. 

(Bl  Cooling  requirements  for  partially- 
cooknd  and  rhar-niarked  patties  are 
combined  with  those  for  heat- processing 
and  are  contained  in  paragraph  (fK2)(i) 
(B)  and  (C)  of  this  section. 

(C)  The  internal  temperature 
measuring  device  shall  l>e  accurate 
within  1  degrees  F 

(lii)  Cooking  instruction  label 
requirement  (A)  Partially-cooked 
patties  shall  tjear  the  labeling  statement 
•  Partiallv-ciKjked:  For  Safety  Cook  Until 
Well  Dune  (Internal  Meat  Temperature 
16U  degrws  F  )".  The  labeling  -Jtatement 
shall  be  adjacent  to  the  product  name, 
at  least  one-half  the  size  of  the  largest 
letter  in  the  product  name,  and 
prominently  placed  with  such 
runspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  be  read  and  understootl  by  the 
ordinary  individual  under  customary 
conditions  of  purcha.se  and  use 

(B)  Char-marked  patties  shall  bear  the 
labeling  statement  '  Incooked.  Char- 
marked:  For  Safety.  Cook  L'ntil  Well 
Done  (Internal  Meat  Temperature  160 
degrees  F  )"  The  labeling  statement 
shall  be  .idjacent  to  the  product  name, 
at  least  one-half  the  size  of  the  largest 
letter  in  the  product  name,  and 
prominently  placetl  with  such 
ronspicuousness  (as  i  ompared  with 
other  words.  statenuMits.  designs  or 
devices  in  the  labeling)  as  to  render  it 
likelv  to  be  read  and  understootl  by  the 
ordinar\  mduidual  under  (  ustomary 
conditions  of  purchase  and  use. 

(iv)  Sanitary  handlmj;  ind  storage 
practices   Fully-cooked  patties  shall  be 


handled  in  accordance  with  the 
following  provisions  so  as  to  assure  that 
the  patties  are  not  recontaminated. 

(A)  To  prevent  direct  contamination 
of  fully-cooked  patties,  official 
establishments  shall: 

(1)  Physically  separate  areas  where 
unpackaged.  fully-cooked  patties  are 
handled  from  areas  where  less-than- 
fully-cooked  products  are  handled  using 
a  solid  impervious  floor  to  ceiling  wall. 

(2)  Handle  unpackaged,  fully-cooked 
patties  and  less  than-fully-cooked 
product  at  different  times,  and  cleaning 
the  entire  area  after  handling  other 
products  before  handling  unpackaged, 
fully-cooked  patties;  or 

(i)  Submit  a  written  procedure 
through  the  inspector-ip-charge  to  the 
Regional  Director  detailing  the  steps  to 
be  taken  which  would  avoid 
recontamination  of  fully-cooked  patties 
bv  less-than-hiUy-cooked  product 
duri ng  processing. 

(B)  To  prevent  indirect  contamination 
of  fully-cooked  patties: 

(1)  Any  work  surface,  machine,  or  tool 
which  contacts  other  product  shall  be 
cleaned  and  sanitized  before  it  contacts 
unpackaged  fully-cooked  patties.  The 
sanitizer  shall  be  germicidally 
equivalent  to  50  ppm  chlorine. 

(2)  Employees  shall  wash  their  hands 
with  soap  and  water  and  sanitize  their 
hands  whenever  they  enter  the  fully- 
cooked  patty  area  or  before  handling 
unpackaged.  fully-cooked  patties.  They 
must  also  wash  and  sanitize  their  hands 
whenever  they  become  contaminated 
during  operations  to  avoid 
f.ontamination  of  fully-cooked  patties. 
The  sanitizer  shall  be  germicidally 
equivalent  to  50  ppm  chlorine. 

(J)  All  employee  outer  garments, 
including  aprons,  smocks,  and  gloves 
shall  be  identified  as  restricted  for  use 
in  the  fully-cooked  area  only.  The 
employee  shall  change  garments  at  least 
daily  The  garments  shall  be  hung  in  a 
designated  location  before  the  employee 
leaves  the  area. 

(C)  Fully-cooked  patties  stored  in  the 
same  room  with  other  product,  shall 
first  be  packaged  or  covered  to  prevent 
microbial  contamination. 

(D)  Fully-cooked,  partially-cooked, 
and  char-marked  patties  shall  be  stored 
at  a  chamber  temperature  of  40  degrees 
F  or  below 

(3)  Requirements  for  Handling 
Heating  or  Cooling  Deviations. 

(i)  If  for  any  reason  a  heating  or 
cooling  deviation  has  occurred,  the 
official  establishment  shall  investigate 
and  identify  the  cause;  take  steps  to 
assure  that  the  deviation  will  not  recur; 
and  place  on  file  in  the  official 
establishment,  available  to  any  duly 
authorized  representative  of  the 


Secretary,  a  report  of  the  investigation, 
the  cause  of  the  deviation,  and  the  steps 
taken  to  prevent  recurrence;  and 

(ii)  In  addition,  in  the  case  of  a 
heating  deviation,  the  official 
establishment  may  reprocess  the 
affected  product,  by  a  method  in 
paragraph  (f)(2)(i)(A)  in  this  section;  use 
the  affected  product  as  an  ingredient  in 
another  product  processed  to  one  of  the 
temperature  and  time  combinations  in 
paragraph  (f)(2)(i)(A)  in  this  section, 
provided  this  does  not  violate  the  final 
product's  standard  of  composition, 
upset  the  order  of  predominance  of 
ingredients,  or  perceptibly  affect  the 
normal  product  characteristics:  or 
relabel  tiie  affected  product  as  a 
partially-cooked  patty  product,  if  it 
meets  the  partially-cooked  requirements 
in  paragraph  (f)(2")(i)(B)  of  this  section. 

(iii)  In  addition,  in  the  case  of  a 
cooling  deviation,  contact  the  Regional 
Director  to  determine  the  disposition  of 
the  product. 

PART  320— RECORDS. 
REGISTRATION,  AND  REPORTS 

8.  The  authority  citation  for  part  320 
would  be  revised  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18. 
2.53. 

§320.1    [Amended] 

9.  In  §  320.1.  paragraph  (b)(4),  the 
phrase  "§  318.17(d)"  would  be  removed 
and  the  phrase  "§  318.17(e)(4)"  would 
be  added  in  its  place. 

§320.4    [Amended] 

10  In  §  320.4.  the  first  sentence 
would  be  amended  by  adding  the  phrase 
"prot;ess  schedules."  immediately 
before  the  phrase  "facilities  and 
inventory" 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

11.  The  authority  citation  for  part  381 
would  be  revised  to  read  as  follows: 

Authority:  7  U  S.C   138f.  450;  21  U.S.C. 
451-J70.  7  CFR  2.18,  2. 53 

12.  Section  381.1  would  be  amended 
by  adding  new  paragraphs  (b)(63)  and 
fb)(64)  to  read  as  follows: 

§381.1    Definitions. 

*        *         •         •         • 

(b)*   •   • 

(63)  Process  schedule.  A  process 
schedule  is  a  written  description  of 
processing  procedures,  consisting  of  any 
number  of  specific,  distinct,  and 
ordered  operations  directly  under 
control  of  the  establishment  employed 
in  the  manufacture  of  a  specific  product, 
including  the  control,  monitoring. 


validation,  and  corrective  action 
activities  associated  with  production. 
(64)  Process  authority:  A  person  or 
organization  v\rith  expert  knowledge  in 
poultry  production  process  control  and 
relevant  regulations. 


§381.125    [Amended] 

13.  In  §  381.125,  the  introductory  text 
of  paragraph  (b)  would  be  amended  by 
removing  the  phrase  "§  381.150(b)"  and 
by  adding  the  phrase  "§  381.150(f)(2)(i)" 
in  its  place;  and  by  removing  the  word 
"further". 

14.  Section  381.150  would  be  revised 
to  read  as  follows: 

§  381 .1 50    Requirements  for  the  production 
of  coolied  poultry  products  and  partially 
cooked  poultry  breeidit  strips. 

(a)  Cooked  poultry  products  must  be 
produced  using  processes  ensuring  that 
the  products  meet  the  following 
performance  standards: 

(1)  Lethality.  A  7-decimal  log 
reduction  of  Salmonella  must  be 
achieved  within  the  product.  The 
lethality  process  must  include  a  cooking 
step. 

(2)  Stabilization.  There  can  be  no 
germination  and  multiplication  of 
toxigenic  microorganisms  such  as 
Clostridium  botulinum,  and  no  more 
than  a  1-decimal  log  multiplication  of 
Clostridium  perfringens  within  the 
product. 

(3)  Handling.  There  can  be  no 
recontamination  of  product  by 
infectious  pathogens  at  any  time  from 
processing  through  the  final  packaging. 

(b)  Partially  cooked  poultry  breakfast 
strips  must  be  produced  using  processes 
ensuring  that  the  products  meet  the 
performance  standard  listed  in 
paragraph  (a)(2)  of  this  section.  Labeling 
for  these  products  must  comply  with 
section  381,125.  In  addition,  the 
statement  "Partially  Cooked:  For  Safety, 
Cook  Until  Well  Done"  must  appear  on 
the  principal  display  panel  in  letters  no 
smaller  than  Vz  the  size  of  the  largest 
letter  in  the  product  name.  Detailed 
cooking  instructions  shall  be  provided 
on  the  immediate  container  of  the 
products. 

(c)  For  each  product  produced  using 
a  process  other  than  the  process 
described  in  paragraph  (f)  of  this  section 
or  a  process  conducted  in  accordance 
with  the  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  system 
requirements,  an  establishment  miist 
develop  and  have  on  file,  available  to 
FSIS,  a  process  schedule,  as  defined  in 

§  381.1.  Each  process  schedule  must  be 
approved,  in  writing,  by  a  process 
authority  for  safety  and  efficacy  in 
meeting  the  performance  standards 


established  for  the  product  in  question. 
A  process  authority  must  have  access  to 
an  establishment  in  order  to  evaluate 
and  approve  the  safety  and  efficacy  of 
each  process  schedule. 

(d)  Establishments  must  validate  the 
process  schedule  by  producing  and 

testing  product  against  applicable 
performance  standards,  in  accordance 
with  a  statistically  valid  sampling 
program  designed  by  the  process 
authority.  No  product  can  be  released 
for  commercial  use  until  samples  are 
tested  and  found  to  meet  the  applicable 
performance  standards.  After  a  process 
authority  has  approved  an 
establishment's  process  schedule  and 
before  the  production  of  lots  to  be  held 
and  tested,  the  establishment  must 
notify  FSIS  that  it  is  implementing  a 
process  other  than  that  described  in 
paragraph  (f)  of  this  section. 

(e)  Should  an  establishment  wish  to 
alter  any  procedures  contained  in  an 
approved  process  schedule,  a  process 
authority  must  evaluate  and  approve,  in 
wrriting,  the  proposed  alterations  prior 
to  their  implementation.  The  process 
authority  can  approve  only  alterations 
that  result  in  the  continued  production 
of  product  meeting  applicable 
performance  standards.  Prior  to  the 
commercial  release  of  any  product 
produced  by  approved,  altered 
procedures,  the  estabUshment  must 
validate  the  altered  process  schedule  by 
sampling  and  testing  product  in 
accordance  with  a  statistically  vabd 
sampling  program  designed  by  the 
process  authority;  the  tested  product 
must  meet  applicable  performance 
standards. 

(f)  Example.  An  establishment  may 
produce  partially  cooked  poultry 
breakfast  strips  and  cooked  poultry 
products  using  the  processes  described 
in  the  following  example,  which  meet 
the  applicable  performance  standards 
listed  in  paragraph  (a)  of  this  section. 

(1)  Poultry  breakfast  strips  are  cured 
and  smoked  products  which  require 
special  handling  diuing  distribution  and 
additional  cooking  before  consumption. 
T^ese  products  shall  be  heated  to  an 
internal  temperature  of  140  degrees  F. 
After  heating  in  the  establishment,  these 
products  must  be  cooled  to  80  degrees 
F.  wdthin  1.5  hours  and  to  40  degrees  F. 
writh  5  hours.  Labeling  for  these 
products  shall  comply  with  §  381.125. 
In  addition,  the  statement  "Partially 
Cooked:  For  Safety,  Cook  Until  Well 
E>one"  shall  appear  on  the  principal 
display  panel  in  letters  no  smaller  than 
Vz  the  size  of  the  largest  letter  in  the 
product  name.  Detailed  cooking 
instructions  shall  be  provided  on  the 
immediate  container  of  the  products. 


(2)  Except  for  product  produced  in 
accordance  with  paragraph  (f)(l]  of  this 
section,  poultry  rolls  and  other  poultry 
products  produced  in  accordance  with 
this  example  shall  meet  the  following 
reauirements: 

li)  Heat  processing.  Poultry  rolls  and 
other  poultry  products  that  are  heat 
processed  in  any  manner  shall  reach  an 
internal  temperature  of  at  least  160 
degrees  F.  prior  to  being  removed  from 
the  cooking  medium,  except  that  cured 
and  smoked  poultry  rolls  and  other 
cured  and  smoked  poultry  products 
shall  reach  an  internal  temperature  of  at 
least  155  degrees  F.  prior  to  being 
removed  from  the  cooking  medium. 
Notwithstanding  the  other  provisions  of 
this  section,  product  to  which  heat  will 
be  applied  incidental  to  a  subsequent 
processing  procedure  may  be  removed 
from  the  media  for  such  processing 
provided  it  is  immediately  fully  cooked 
to  the  required  160  degrees  F.  internal 
temperature. 

(iij  Cooling.  After  heating  in  the 
establishment,  these  products  must  be 
cooled  to  80  degrees  F.  within  1.5  hours 
and  to  40  degrees  F.  with  5  hours. 

(iii)  Handling.  The  product  must  be  so 
handled  as  to  assure  that  the  cooked 
product  is  not  recontaminated.  To 
prevent  direct  contamination  of  the 
cooked  product.  estabUshments  shall: 

(A)  Physically  separate  areas  where 
raw  product  is  handled  from  areas 
where  exposed  cooked  product  is 
handled,  using  a  solid  impervious  floor 
to  ceiling  wall. 

(I)  Handle  raw  and  exposed  cooked 
product  at  different  times,  with  a 
cleaning  of  the  entire  area  after  the  raw 
material  handUng  is  completed  and 
prior  to  the  handUng  of  cooked  product 
in  that  area;  or 

[2]  Submit  a  written  procedure  for 
approval  through  the  inspector-in- 
charge  to  the  Circuit  Supervisor 
detailing  the  steps  to  be  taken  which 
would  avoid  recontamination  of  cooked 
product  by  raw  product  during 
processing. 

(B)  To  prevent  indirect  contamination 
of  cooked  product: 

(1)  Any  work  surface,  machine,  or  tool 
which  contacts  raw  product  shall  be 
thoroughly  cleaned  and  sanitized  with  a 
solution  germicidally  equivalent  to  50 
ppm  chlorine  before  it  contacts  cooked 
product; 

(2)  Employees  shall  wash  their  hands 
and  sanitize  them  wiih  a  solution 
germicidally  equivalent  to  50  ppm 
chlorine  whenever  they  enter  the  heat 
processed  product  area  or  before 
preparing  to  handle  cooked  product, 
and  as  frequently  as  necessary  during 
operations  to  avoid  product 
contamination;  and 
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(3)  Outer  garments,  including  aprons, 
smocks,  and  gloves,  shall  be  especially 
identified  as  restricted  for  use  in  cooked 
product  areas  only,  changed  at  least 
dailv,  and  hung  in  a  designated  location 
when  the  employee  leaves  the  area. 

(C)  Cooked  product  shall  not  be  stored 
in  the  same  room  as  raw  product  unless 
It  is  first  packaged  in  a  sealed,  water- 
tight container  or  is  otherwise  protected 
by  a  covering  that  has  been  approved, 
upon  written  request,  by  the  Circuit 
Supervisor. 

Done  in  Washington.  DC:  April  29,  1996 
Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety 
(FR  Doc  96-10796  Filed  5-01-96;  8:45  ami 
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9  CFR  Parts  304,  308,  317,  318,  319. 
and  381 

[Docket  No.  95-032P1 

RIN  0683-AB93 

Elimination  of  Prior  Approval 
Requirements  for  Establishment 
Drawings  and  Specifications, 
Equipment  and  Certain  Partial  Quality 
Control  Programs 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  and  poultry 
products  inspection  regulations  by 
removing  current  requirements  for  prior 
approval  by  FSIS  of  establishment 
drawings  specifications,  and  equipment 
prior  to  their  use  in  official 
establishments.  Requirements  involving 
the  comparison  of  blueprints  and 
specifications  with  actual  facilities  and 
equipment  would  nnd  Th>^se 
amendments  would  provide  the 
regulated  industry  with  the  flexibility  to 
design  facilities  and  equipment  in  the 
manner  they  deem  best  to  maintain  a 
sanitary  environment  for  food 
production.  FSIS  would  continue  to 
verify  through  inspection  that  good 
sanitation  ;s  being  achu-vtfd.  Similarly, 
FSIS  is  proposing  to  end  its  prior 
approval  of  most  establishment- 
operated  partial  quality  control 
programs,  wliich  are  used  b\ 
establishments  to  control  certain  kinds 
of  food  processing  and  product 
characteristics.  This  change  would  make 
it  possible  for  establishments  lo  develop 
and  implement  quality  control  programs 
without  first  having  to  receive 
permission  from  FSIS  to  do  so.  This 
action  is  being  taki-n  to  streamline  and 
modernize  the  meat  and  poultry  food 


safety  regulations,  to  separate  the  roles 
of  Government  and  the  regulated 
industry,  to  encourage  innovations  that 
will  improve  food  safety,  and  to  remove 
unnecessary  regulatory  burdens  on 
inspected  meat  and  poultry 
establishments.  In  addition,  the  • 

proposal  represents  an  important  shift 
away  from  FSIS's  "command-and- 
control"  regulatory  approach  and 
toward  a  less  bureaucratic  approach 
consistent  with  the  Agency's  food  safety 
mission. 

DATES:  Comments  must  be  received  on 
or  before:  July  1.  1996. 
ADDRESSES:  Please  send  an  original  and 
two  copies  of  conMnents  on  this 
proposed  rule  to  FSIS  Docket  Clerk, 
DOCKET  #93-032P,  Room  4352  South 
Agriculture  Building.  Washington.  DC 
2025Q-3700.  Oral  comments,  as 
provided  under  the  Poultry  Products 
Inspection  Act.  should  be  directed  to 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Copies  of  FSIS 
reference  materials  cited  in  this 
proposal  are  available  for  review  in  the 
FSIS  docket  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  F.  Stolfa,  Acting  Deputy 
Administrator,  Science  and  Technology. 
FSIS.  Room  402  Arniex  Building, 
Washington.  DC  20250-3700;  (202)  205- 
0699. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq],  and  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  et  seq.)  direct  the 
Secretary  of  Agriculture  to  maintain 
inspection  programs  designed  to  assure 
the  public  that  meat  and  meat  food 
products  (meat  products)  and  poultry 
and  poultry  products  (poultry  products) 
are  safe,  wholesome,  not  adulterated, 
and  properly  marked,  labeled,  and 
packaged.  FSIS  carries  out  the  mandates 
of  these  statutes  by  administering  a 
continuous  in-establishment  inspection 
program  for  meat  and  poultry  products 
that  arp  shipped  in  interstate  and 
foreign  commerce  or  in  "designated" 
States.  A  number  of  the  States  operate 
meat  and  poultr>  inspection  programs 
for  product  shipped  intrastate.  Under 
the  FMIA  and  PPIA.  such  programs 
must  impose  requirements  "at  least 
equal'  to  the  Federal  requirements. 

The  FMIA  and  PPIA  require  the 
Secretary  to  provide,  among  other 
things,  for  the  inspection  of 
establishments  to  assure  that  the 
conditions  under  which  meat  and 
poultry  products  are  produced  are 
sanitary  The  Acts  also  require  the 
Secretarv  to  prescribe  rules  and 


regulations  governing  the  sanitary 
conditions  of  official  establishments  (21 
U.S.C.  608  and  456).  Pursuant  to  these 
provisions,  the  meat  and  poultry 
inspection  regulations  currently 
prescribe  "prior  approval"  or  approval- 
before-use  by  FSIS  of  facility  drawings 
and  specifications  and  of  equipment 
used  in  official  establishments.  The 
regulations  also  provide  for  the  prior 
approval  of  certain  quality  control 
programs,  known  as  partial  quality 
control  (PQC)  programs,  before  their  use 
by  official  estabhshments. 

Current  Prior  Approval  Procedures 

Currently,  applicants  seeking  Federal 
inspection  must  submit  to  FSIS 
blueprints  and  drawings  with 
specifications  that  exactly  illustrate  the 
applicant's  establishment  as  it  exists  or 
is  proposed  to  exist  (9  CFR  304.2(a). 
308.2.  and  381.19).  Before  inspection  is 
granted.  FSIS  officials  in  the  field  and 
in  Washington.  D.C..  review  the 
blueprints  and  drawings  and  the  facility 
they  represent  to  determine  whether  the 
facility  meets  the  requirements  of  the 
meat  and  poultry  inspection  regulations, 
which  are  intended  to  ensure  that 
products  can  be  produced  in  a  sanitary 
environment.  Owners  or  operators  of 
establishments  intending  to  add 
structures  or  remodel  their  existing 
facility  must  also  submit  blueprints  and 
drawings  with  specifications  to  FSIS  for 
review  before  begiiuiing  any  new 
construction  (9  CFR  404.2.  308.2.  and 
381 .19).  During  FY  1994,  FSIS  technical 
personnel  reviewed  about  2.900  sets  of 
blueprints  for  new  or  modified  facilities. 

Federally  inspected  establishments  or 
equipment  manufacturers  must  go 
through  a  similar  process  of  prior 
submission  for  review  and  approval  of 
most  equipment  used  in  preparing  or 
handling  edible  meat  and  poultry 
products  or  ingredients  (9  CFR  308.5 
and  381.53).  FSIS  requires  that 
establishment  owners  or  operators 
wishing  to  use  new  equipment  submit 
any  information  FSIS  needs  to  review- 
new  equipment,  including  assembly- 
tvpe  drawings  and  a  list  showing  the 
materials  of  which  parts  are  made.  The 
primary  objectives  of  the  FSIS  review 
are  to  determine  whether  the  equipment 
can  be  readily  cleaned  and  inspected  for 
its  sanitary  condition.  In  some 
instances,  FSIS  also  requires  that  the 
equipment  be  used  on  a  trial  basis 
before  approval  is  granted  (9  CFR 
308.5(d)  and  381.53(a)(4)).  FSIS 
technical  personnel  review  more  than 
2.500  submissions  of  equipment 
specifications  t^ch  year,  and 
approximately  6'50  pieces  of  new 
equipment  require  a  trial  installation 
before  being  accepted  for  use. 
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Also,  prior-approval  procedures  exist 
for  numerous  establishment-operated 
partial  quality  control  programs.  This 
means  that  companies  must  come  to 
FSIS  for  permission  before  they  can 
initiate  or  modify  processes  or  controls 
intended  to  ensure  that  products  have 
desired  characteristics  and  that 
processes  are  stable. 

The  prior-approval  process  is  a 
feature  of  FSIS's  traditional  "command- 
and-control"  regulatory  approach. 
While  prior  approval  provides 
as.surance  that  equipment,  facilities,  or 
processes,  as  designed,  meet  certain 
requirements  that  are  intended  to  assure 
food  safety  or  quality,  they  refiect  the 
emphasis  of  the  current  system  on 
closely  observing  the  means  by  which 
establishments  maintain  sanitation  and 
produce  safe  food.  This  feature  of  the 
current  system  is  an  inappropriate 
allocation  of  responsibility  between  the 
Agency  and  establishments.  It  is  an 
obstacle  and  too  often  a  deterrent  to 
innovation  by  establishments  seeking  to 
improve  operations,  and  contributes  to 
unproductive  use  of  FSIS  resources  both 
in  managing  the  approval  system  and 
policing  establishment  compliance  with 
approved  facifity  and  equipment 
specifications. 

In  addition,  elimination  of  prior- 
approval  requirements  is  consistent 
with  the  principles  articulated  in  FSIS's 
February  3, 1995.  Pathogen  Reduction/ 
Hazard  Analysis  and  Critical  Control 
Points  (HACCP)  proposal  (60  FR  6774). 
HACCP  and  the  FSIS  food  safety 
strategy  are  based  on  the  principle  that 
sanitary  measures  and  science-based 
preventive  process  controls  should  be 
built  into  the  food  production  system  to 
reduce  or  eliminate  food  safety  hazards. 
Establishment  management  should  be 
responsible  for  designing  and 
implementing  such  process  controls,  as 
well  as  for  developing  and  maintaining 
standard  operating  procedures  (SOP's) 
for  its  sanitation  programs.  However, 
the  current  system  imposed  by  FSIS 
inappropriately  allocates  responsibility 
between  the  Agency  and  the  industry 
and  impedes  the  ability  of  establishment 
management  to  implement  innovative 
food  safety  strategies.  Establishments 
conducting  their  own  hazard  analyses 
and  developing  the  HACCP  plans  to 
meet  FSIS's  food  safety  objectives  will 
determine  whether  facility  layouts, 
equipment  operating  characteristics, 
and  other  tedmical  components  of  the 
manufacturing  process  will  result  in 
products  that  meet  required  standards. 

FSIS's  reliance  on  prior  approvals 
also  contrasts  with  both  the  practices  of 
the  remainder  of  the  food  industry  as 
regulated  by  the  U.S.  Food  and  Drug 
Administration  and  the  practices  of  a 


significant  number  of  countries  that 
have  meat  and  poultry  inspection 
systems  that  provide  a  level  of  food 
safety  assurance  equivalent  to  that  of  the 
United  States.  With  the  single  exception 
of  Canada,  whose  meat  and  poultry 
regulatory  system  is  intertwined  wdth 
that  of  the  United  States,  none  of  these 
other  countries  relies  on  prior-approval 
systems  to  ensure  that  equipment  does 
not  adulterate  product. 

Anticipated  Changes  in  Inspection 

The  elimination  of  the  prior  approval 
systems  proposed  here  would  change 
the  maimer  in  which  FSIS  conducts 
certain  aspects  of  its  inspection.  Under 
the  current  prior  approval  system.  FSIS 
focuses  substantial  attention  on 
identifying  specific  design-related 
conditions  affecting  food  safety,  which 
should  be  the  responsibility  of  the 
estabhshment.  For  example,  FSIS  not 
only  performs  prior  approval  of  facility 
blueprints  and  equipment,  but  also 
inspection  tasks  to  verify  that  the 
facility  as  constructed  conforms  to  the 
blueprint  and  that  equipment  meets 
approved  design  specifications.  This 
reflects  the  fact  that  the  FSIS  regulator)- 
system  has,  in  effect,  taken 
responsibility  for  these  matters. 
Similarly,  many  establishments 
currently  lack  a  written  sanitation  plan 
and  do  not  systematically  ensure  daily 
maintenance  of  good  sanitation.  In  order 
to  compensate  for  this  lack.  FSIS 
inspectors  focus  considerable  attention 
on  sanitation  conditions  and  practices 
that  are  more  appropriately  the 
establishment's  responsibility. 

Under  this  proposal.  FSIS  would  no 
longer  control  through  prior  approval 
the  design  specifications  for  buildings 
and  equipment.  Instead,  FSIS  would 
focus  its  regulatory  and  inspectional 
attention  on  determining  whether  an 
estabhshment  is  successfully  meeting 
sanitation  standards.  Establishments 
would  ensure  that  the  design  of 
buildings  and  equipment  is  appropriate 
for  sanitary  food  production  and  for 
maintaining  good  sanitary  conditions  in 
accordance  with  broad  sanitation 
principles.  In  addition,  the  FSIS 
proposal  to  require  establishments  to 
adopt  sanitation  SOP's  of  their  own 
design,  requires  establishments  to 
identify  the  elements  of  good  sanitation 
required  to  prevent  direct  product 
contamination,  carry  out  the  SOP's  on  a 
daily  basis,  and  achieve  acceptable 
sanitation  results.  Concurrent  with  this 
action,  FSIS  inspection  activities  under 
SOP's  and  HACCP  would  be 
restructured  to  focus  not  on  the  building 
or  equipment  design,  or  on  FSIS 
approval  status,  but  on  whether  good 
sanitation  is.  in  fact,  being  maintained. 


In  concert  with  this  proposal.  FSIS 
would  review  and  revise  its  existing 
regulations  and  guidelines  to  avoid  real 
or  de  facto  prescriptions  that  are 
inconsistent  with  the  approach  outlined 
here.  This  review  is  underway  and 
public  comments  on  this  process  were 
invited  in  an  advance  notice  of 
proposed  rulemaking,  the  "FSIS  Agenda 
for  Change,"  published  in  the  December 
29.  1995.  issue  of  the  Federal  Register 
(60  FR  67469). 

Prior-Approval  Requirements  To  Be 
Eliminated 

A.  Establishment  Facilities 

The  demand  for  Federal  inspection  of 
sanitary  conditions  of  slaughterhouses 
was  one  of  the  principal  concerns 
leading  to  enactment  of  the  1906  Meat 
Inspection  Act.  Leading  experts  of  the 
day  in  the  field  of  meat  inspection 
advocated  the  approval  of 
slaughterhouse  plans  by  qualified 
veterinary-  inspectors.  Facilities  for 
slaughtering,  dressing,  and  meat 
preparation  that  were  projjerly  designed 
and  built  with  sound  materials  that 
could  be  effectively  cleaned  and  not 
contaminate  prochict  were  considered 
essential  to  help  prevent  the  spread  of 
disease  and  protect  the  health  and  safety 
of  the  animal  and  human  populations. 
While  the  Meat  Inspection  \cX  itself  did 
not  mandate  prior  approval  of  drawings 
as  a  condition  of  inspection,  early 
regulations  issued  under  that  law 
required  the  submission  to  the  Agency 
of  plans  for  new  and  remodeled 
establishments  for  review  and  approval 
before  inspection  could  be  granted. 

The  FMIA.  the  current  law  governing 
meat  inspection,  continues  with  slight 
modification  the  provision  in  the 
original  meat  act  assigning  to  USDA  the 
responsibihty  for  regulating  the  sanitar> 
conditions  of  inspected  establishments 
(see  21  U.S.C.  608).  The  PPIA  contains 
similar  provisions,  but  neither  of  the 
Acts  mandates  prior  approval  of 
establishment  blueprints 

As  a  meems  of  assuring  sanitary 
conditions  in  inspected  establishments, 
the  meat  and  poultry  inspection 
regulations  require  that  applicants  for 
inspection  submit  to  FSIS  the  drawings 
and  specifications  of  establishments 
where  inspected  operations  are  to  be 
conducted  for  review  and  approval  (9 
CFR  304.2.  381.19).  The  regulations  also 
require  that  drawings  reflecting  any 
remodeling  be  submitted  in  advance  of 
construction  (§§  308.2  and  381.18).  and 
prescribe  specifications  for  facilities  of 
inspected  establishments  (at  §§307. 
308.  and  381.  subparts  G  and  H).  This 
procedure  was  required  to  help  avoid 
costly  changes  in  construction  in  the 
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event  that  FSIS  determined  facilities 
could  create  insanitary  conditions  that 
could  lead  to  food  adulteration. 

To  comply  with  the  prior-approval 
regulations,  the  applicant  completes  a 
request  form  and  provides  a  blueprint 
with  specifications  to  the  FSIS 
inspector-in-charge.  The  blueprint  and 
specifications  are  then  reviewed  by  the 
inspection  circuit  supervisor,  the  first 
level  of  supervision  outside  inspected 
establishments,  and  sent  directly  to 
FSIS  headquarters  in  Washington,  D.C. 
FSISs  area  office — the  sec  ond  level  of 
supervision  in  the  field  organizational 
structure,  which  stands  between  the 
circuit  supervisors  and  the  five  Regional 
Offices — may  also  review  plans  referred 
to  it  by  the  circuit  supervisor  before 
sending  them  on  to  FSIS  headquarters. 
In  Washington.  FSISs  facilities  branch 
reviews  the  information  and  decides 
whether  to  approve  or  reject  the 
drawings  and  specifications,  seek 
turlher  information,  or  return  the 
materials  to  the  applicant.  When 
changes  are  made  in  the  facilities  of  an 
establishment,  the  changes  must  be 
reflected  in  revised  blueprints  for  the 
establishment.  The  remotleled  facilities 
are  then  reviewed  by  the  FSIS  inspector- 
in-charge  and  the  circuit  supervisor  to 
assure  compliance  with  the  approved 
blueprints  and  that  there  will  be  no 
product  adulteration 

Currently,  about  2,900  blueprints 
(both  from  new  applicants  and  from 
establishments  remodeling  their 
facilities)  are  reviewed  each  fiscal  year. 
About  38%  of  the  submissions,  or  about 
1,100  sets,  are  rejected  due  to  vanous 
deficiencies  Most  rejections  result  from 
errors  in  paperwork  rather  than  design 
flaws  that  will  compromise  food  safety. 
The  Agencv  works  with  the  submitting 
establishments  to  see  that  the 
deficiencies  are  corrected.  Lhider  prior 
approval,  establishments  are  urged  to 
delay  construction  until  drawings  and 
specifications  have  been  approved,  in 
order  to  avoid  costly  changes  in 
construction  or  remodeling. 

Experience  has  shown  that  FSIS  prior 
approvals  are  of  limited  value  in 
assuring  good  sanitation,  because  they 
are  limited  in  both  st.ope — dealing  only 
with  establishment  facilities  as 
presented  in  drawings — and  time — they 
are  given  once,  on  the  condition  that 
establishments  will  maintain  a  sanitary 
operating  environment  after  their 
facilities  are  approved  Ultimately,  the 
establishments'  implementation  of  good 
sanitation  operating  procedures  on  a 
continuing  basis  is  more  critical  than 
the  actual  design  of  a  facility.  Also,  with 
the  elimination  of  prior  approval 
requirements,  production  time  that 
previously  was  lost  in  obtaining  FSIS 


approval  of  blueprints  and 
specifications  would  become  available 
to  the  industry. 

Under  the  proposal,  establishments 
would  continue  to  be  expected  to 
establish  and  maintain  a  sanitary 
environment  for  slaughtering  and 
processing  by  adhering  to  the  general 
principles  and  requirements  for  lighting, 
ventilation,  drainage,  plumbing,  toilets, 
and  condensation  found  in  §§  308. Sial- 
ic), 308.4,  308.7.  308.8  (a)  and  (b), 
381.46,  and  381.47  of  the  meat  and 
poultry  inspection  regulations. 

AU  official  establishments  (about 
6.200  establishments),  would  be  affected 
by  the  proposal,  except  food  irradiation 
facilities.  There  is  no  requirement  for 
prior  approval  of  blueprints  for  food 
irradiation  facilities,  because  only 
prepackaged  product  is  permitted  to  be 
irradiated  under  current  regulations. 

Although  FSIS's  prior-approval 
procedures  for  drawings  and 
specifications  would  change  under  the 
proposal,  its  sanitation  standards  would 
not.  Establishments  would  be 
responsible  for  ensuring  that  the  design 
of  facilities  creates  a  sanitary 
environment  and  that  such  an 
environment  can  be  and  is  maintained. 
If  field  inspectors  carrying  out  their 
routine  inspection  tasks  found  product 
to  be  adulterated  or  prepared,  packed,  or 
held  under  insanitary  conditions 
whereby  it  may  have  been  contaminated 
with  filth  or  may  have  been  rendered 
injurious  to  health  because  of  deficient 
facilities,  all  product  subject  to  such 
conditions  would  be  either  retained  and 
reworked  or  condemned,  and  the 
establishment  would  be  required  to  take 
corrective  action  or  cease  operations.  As 
under  current  regulations,  such 
corrective  action,  which  might  involve 
repair  or  reconstruction  of  facilities, 
would  be  triggered  only  by  an  actual 
finding  of  product  adulteration  or 
insanitary  conditions.  Such  a  finding 
would  constitute  evidence  of  deviation 
from  regulatory  standards.  Therefore. 
FSIS  is  proposing  to  remove  the  current 
requirements  for  prior  approval  of 
facility  drawings  and  specifications 
Requirements  at  9  CFR  304.2(a).  308.2, 
and  381  19(a)-{f)  for  submission  of 
blueprints  and  drawings  before 
inspection  can  be  granted  or  changes 
made  in  facilities  at  official 
establishments  would  be  eUminated. 
Establishments  would  initiate  and 
complete  construction  without  prior 
approval  by  FSIS. 

Although  there  would  no  longer  be  a 
requirement  for  an  establishment  to 
submit  facility  drawings  and 
specifications  in  applying  for  a  grant  of 
Federal  inspection,  FSIS  would 
continue  to  have  a  specific  process 


through  which  the  decision  on  granting 
inspection  would  be  made.  This  process 
would  still  include  an  on-site  review,  or 
"walk-through,"  of  the  establishment's 
facilities  by  the  FSIS  circuit  supervisor 
as  part  of  the  predecisional  review  of 
the  establishment's  capability  to 
produce  "complying"  product. 
However,  the  decisionmaking  process 
would  no  longer  include  the  review  and 
prior  approval  of  establishment  facility 
blueprints  and  specifications  by  the 
Agency.  The  on-site  review  would  not 
involve  matching  items  on  the 
blueprints  with  the  actual  facilities 
represented.  Instead,  the  focus  of  the 
review  would  be  on  the  extent  to  which 
the  establishment  is  able  to  maintain  a 
sanitary  environment  for  food 
production.  This  change  would  be 
intended  to  parallel  other  changes  in 
establishment-inspector  relationships 
that  FSIS  is  contemplating  in  its 
reinvention  of  meat  and  poultry 
inspection. 

If  this  proposal  is  adopted,  FSIS 
would  plan  to: 

(1)  maintain  a  small  number  of 
personnel  who  would  assist  inspectors 
in  performing  in  their  in-plant  roles. 
These  roles  would  eventually  include 
the  monitoring  of  establishment- 
operated  sanitation  SOP's  and  HACCP 
systems: 

(2)  provide  general  guidance 
regarding  establishment  layout  and 
design  to  assist  establishments  in 
meeting  food  safety  standards;  and, 

(3)  pubHsh  one  final  edition  of 
Agriculture  Handbook  570,  "U.S. 
Inspected  Meat  and  Poultry  Packing 
Establishments:  A  Guide  to 
Construction  and  Layout".  '  and  make 
it  available  to  industry  as  a  guidebook 
to  construction  of  facilities.  Handbook 
570.  an  FSIS  reference  guide  (not  a  set 
of  regulatory  requirements  per  se).  is 
provided  to  assist  industry,  architects, 
and  inspectors. 

A  small  staff  in  Washington  would 
maintain  FSIS's  technical  expertise  and 
capability  in  this  important  aspect  of 
food  science  and  technology.  This  staff 
would  be  responsible  for  keeping 
abreast  of  developments  in  the  field  and 
updating  FSIS's  new,  HACCP-oriented 
guidelines  and  communicating 
technical  information  to  Agency 
personnel.  The  Agency  will  not  approve 
industry  decisions  in  these  areas. 

In  addition,  implementation  of  the 
proposed  Pathogen  Reduction/HACCP 
rule's  sanitation  standard  operating 
procedures,  would  render  prior- 
approval  procedures  unnecessary. 


'  A  copy  of  Agriculture  Handbook  570  is  on  file 
for  review  in  the  FSIS  Docket  Clerks  ofTice.  4352 
South  Agriculture  Building,  Washington  DC,  20250. 
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Establishment-operated  sanitation 
procedures  and  HACCP  systems  would 
accomplish,  wathout  prior  approval,  the 
same  objectives  as  the  FSIS  prior 
approvals.  Thus,  under  HACCP-based 
inspection,  the  FSIS  prior  approvals 
could  no  longer  be  considered  an 
efficient  and  cost-effective  way  to 
achieve  sanitation  objectives. 

B.  Equipment  Approval 

As  in  the  case  of  the  facilities 
regulations,  the  regulations  governing 
equipment  (9  CFR  308.5,  381.53)  were 
promulgated  with  a  view  to  having  the 
Agency  assure  sanitation  in 
slaughtering,  dressing,  and  processing 
operations.  Requirements  for  sanitary 
equipment  and  utensils  have  been  in 
force  since  the  1906  Meat  Inspection 
Act.  However,  unUke  prior  approval  of 
facihty  blueprints  and  drawings,  the 
approval  of  types  of  equipment  prior  to 
use  has  not  always  been  a  requirement. 

Under  regulations  that  have  been  in 
force  since  1975  (9  CFR  308.5,  and 
3dl.53],  the  FSIS  Equipment  Branch 
formally  evaluates  equipment  and 
utensils  proposed  by  manufacturers  or 
suppliers  before  they  can  be  used  in 
o^dal  establishments  to  assure  they 
can  be  maintained  in  a  sanitary 
condition.  The  program  focuses  on 
identifying  and  correcting  problems 
during  the  initial  development  of 
equipment,  instead  of  resolving 
problems  after  equipment  is  put  into 
widespread  use. 

FSIS's  acceptance  of  new,  modified, 
or  reconditioned  equipment  for  use  in 
federally  inspected  meat  and  poultry 
establishments  is  a  two-step  process. 
First,  FSIS  Equipment  Branch  personnel 
evaluate  the  design  and  construction  of 
equipment  by  reviewing  assembly-type 
drawings  and  corresponding  parts  and 
material  Usts  submitted  to  the  Branch  by 
the  equipment  manufacturer.  Then,  if 
necessary,  FSIS  inspectors  review  the 
in-establishment  operation  of  the 
equipment  and  report  their  findings  to 
the  Equipment  Branch.  Conunercially 
available  equipment  is  accepted  and 
Usted  in  an  FSIS  reference  guide, 
"Accepted  Meat  and  Poultry 
Equipment,"  ^  known  as  the  FSIS 
Equipment  Book.  Once  equipment  is 
Usted  in  this  reference  as  acceptable,  no 
further  approval  is  needed  on  an 
estabUshment-by-establishment  basis. 
Certain  categories  of  equipment,  such  as 
simple  tools  and  cleaning  equipment, 
are  exempt  from  prior  approval.  Among 
the  types  of  equipment  that  are 
evaluated  through  FSIS's  prior-approval 
procedure  are  clean-in-place  systems, 
piping  used  with  establishment 
machinery,  automatic  eviscerators,  heat 
exchangers,  smokehouses  and  ovens,  air 


compressors,  and  water  recycling 
equipment. 

FSIS  processes  aoout  2,500  equipment 
applications,  rejections,  and 
acceptances  each  year.  About  200 
equipment  appUcations  are  rejected  on 
first  review  for  lack  of  sufficient 
information.  About  650  acceptance 
decisions  are  based  on  the  results  of  in- 
plant  trials.  About  18  equipment 
applications  are  rejected  after  in-plant 
trials  reveal  deficiencies. 

The  principal  cost  of  the  prior- 
approval  process  to  the  private  sector  is 
considered  to  be  that  resulting  from  lost 
or  delayed  equipment  sales  caused  by 
delay  in  obtaining  approval.  This  cost 
falls  mainly  on  equipment  sellers  and 
manufacturers  and  can  be  considerable 
if  the  introduction  of  promising  new 
technology  is  delayed.  The  productivity 
of  meat  and  poultry  establishments 
could  also  be  adversely  affected  by 
delays  in  approving  efficient  new 
equipment. 

Furthermore,  FSIS's  one-time 
approval  does  not  address  daily 
operational  issues  such  as  proper 
maintenance  and  adjustment  of 
equipment  to  prevent  product 
contamination.  Such  issues  are  covered 
by  the  requirement  that  equipment  and 
utensils  be  of  such  material  and 
construction  that  they  can  be  easily 
cleaned  to  prevent  product  adulteration 
(9  CFR  308.5,  381  subpart  H),  as  well  as 
by  other  general  requirements, 
independently  of  any  prior  approval. 

The  prior-approval  review  for 
equipment  may  sometimes  involve  the 
evaluation  of  machinery,  including 
scientific  instrumentation,  that  will  not 
itself  have  contact  with  a  food  product 
or  have  other  direct  effects  on  health  or 
safety,  but  that  may  be  part  of  an 
iimovative  approach  to  food  processing 
or  product  safety.  The  Agency's  review 
may  delay  testing  or  introduction  of  the 
innovation  by  weeks  or  months.  The 
delay  can  be  costly  to  a  company  in  a 
highly  competitive  envirorunent. 

FSIS  is  therefore  proposing  to 
eliminate  the  requirement  at  9  CFR 
308.5  and  381.53  for  prior  evaluation 
and  approval  of  equipment  and  utensils 
used  in  official  meat  and  poultry 
estabUshments.  The  general  principles 
and  requirements  for  such  equipment 
and  utensils  provided  at  9  CFR  308.5(a) 
and  381.53(a)  would  be  preserved. 

Under  this  proposal,  equipment  and 
utensils  would  still  have  to  be 
constructed  so  as  to  faciUtate  thorough 
cleaning  and  operational  cleanliness 
and  not  adulterate  edible  product.  Also, 
they  would  still  have  to  be  constructed, 
maintained,  and  used  in  a  maimer  that 
does  not  interfere  with  inspection. 


However,  FSIS  would  no  longer 
conduct  its  acceptance  program  before 
equipment  could  be  used  in  an  official 
estabhshment.  EstabUshments  would  be 
able  to  use  equipment  based  on  their 
owrn  evaluation  of  their  abiUty  to  utiUze 
the  equipment  in  a  sanitary  way.  The 
general  requirements  for  equipment 
already  in  the  regulations  (9  CFR  308.5 
and  381.53)  would  not  change.  In  its 
ins]}ection  activities.  FSIS  would 
continue  to  judge  establishment 
equipment  by  those  same  general 
standards.  Equipment  must  be 
cleanable.  it  must  be  capable  of  being 
disassembled  and  inspected,  and  it  must 
not  interfere  with  inspection  or 
adulterate  product.  FSIS  inspectors 
would  continue  to  reject  equipment 
they  find  posing  a  sanitary  hazard. 

For  calendar  year  1996.  the  Agency 
will  separate  the  general  guidance 
material  from  its  Ust  of  approved 
equipment  and  publish  the  guidance 
material  separately.  The  final  edition  of 
the  equipment  Ust,  which  FSIS 
pubUshed  in  1995,  is  available  to 
ciurent  subscribers  and  to  anyone  who 
requests  a  copy  before  the  effective  date 
of  the  final  rule. 

Operational  procedures  and 
appropriate  sanitation  process  controls 
would  be  developed  by  the  inspected 
estabhshment.  In  this  area,  as  in 
faciUties,  official  establishments  would 
be  required  to  meet  the  general 
requirements  prescribed  in  the 
regulations,  but  would  be  allowed  the 
flexibiUty  to  determine  the  specific 
steps  to  be  taken  to  comply  with  those 
requirements.  The  sanitation  SOP's 
proposed  for  official  establishments  in 
FSIS's  Pathogen  Reduction/HACCP 
proposal  would  provide  plans  for 
applying  the  general  principles  for 
maintaining  sanitary  conditions  to 
specific  estabhshment  situations.  The 
establishment  would  also  be  required  to 
maintain  any  controls  appropriate  to  the 
HACCP  plans  for  the  establishment's 
products  (e.g..  raw  beef),  such  as  making 
sure  the  facilities  and  equipment 
(structures  and  machinery  for 
evisceration)  are  designed,  built,  and 
of>erated  so  that  any  necessary  action 
(sanitary  dressing  procedures)  can  be 
taken  at  critical  control  points  in  the 
HACCP  plan. 

The  equipment  prior-approval  process 
proposed  here  for  eUmination  is  to  be 
distinguished  from  the  program, 
announced  by  FSIS  last  year,  for 
reviewing  experimentation  with  new- 
technologies  ("Guidelines  for  Preparing 
and  Submitting  Experimental  Protocols 
for  In-Plant  Trials  of  New  Technologies 
and  Procedures;  60  FR  27714;  May  25. 
1995)  under  commercial  conditions. 
The  purpose  of  the  new  program  is  to 
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encourage  the  adoption  by  industry  of 
innovative  technologies  that  will  help 
reduce  the  risk  of  foodbome  disease. 
The  Agency  has  established  procedures 
(see  FSIS  Directive  10.700.1)  for 
reviewing  protocols  for  experimentation 
with  new  technologies  in  official 
estabhshments  if  there  is  a  possibility 
the  experimentation  could  adversely 
affect  product,  environmental,  or  worker 
safety,  or  interfere  with  inspection. 

For  example,  in  experiments 
involving  the  artificial  contamination  of 
carcasses  with  fecal  matter  to  test  the 
effectiveness  of  a  carcass  cleaning 
process,  any  products  from  these 
aarcasses  must  be  removed  from 
commercial  channels  or  reconditioned 
to  be  wholesome  or  fit  for  sale.  Protocols 
for  experiments  involving  the  use  of 
materials  that  could  pollute  the 
environment  or  affect  worker  safety 
must  include  appropriate  regulatory 
citations  or  be  accompanied  by  written 
approval  of  the  Environmental 
Protection  Agency  or  the  Occupational 
Safety  and  Health  Administration. 
Although  new  technologies  can  be 
expected  to  include  the  use  of 
equipment,  the  FSIS  review  program  is 
primanly  intended  to  enable  the 
experimentation  to  proceed  rather  than 
to  approve  the  equipment  used. 

Further  Regulatory  Reform 

As  stated  in  FSIS  Docket  #95-008A, 
"FSIS  Agenda  for  Change;  Regulatory 
Review"  (60  FR  67469;  December  29. 
1995).  FSIS  is  reviewing  all  of  its 
regulations,  policies,  and  inspection 
procedures,  including  those  concerning 
sstablishment  sanitation.{as  presented 
in  handbooks,  notices,  directives,  etc.). 
Although  implementation  of  FSIS's 
proposal  for  sanitation  SOP's  would  not 
depend  on  revisions  to  the  Agency's 
sanitation  regulations,  because  this  is  an 
area  where  inspectors  have  traditionally 
exercised  discretion  and  provided  direct 
oversight  and  direction  to 
establishments,  the  Agency  recognizes 
the  need  to  more  clearly  state  its 
performance  standards  in  this  area  The 
Agencv  believes  that  the  regulations  can 
be  made  much  clearer  in  describing  the 
establishments"  responsibilities,  that 
doing  so  will  relieve  inspectors  of  much 
of  the  routine  work  thoy  do  that  should 
be  done  by  establishment  employees, 
and  that  inspection  resources  can  then 
be  freed  up  and  reapplied  in  performing 
new.  HACCF-related  food  safety 
functions. 

C.  Partial  Quality  Control  Programs 

Quality  control,  in  general,  is  a 
planned,  documented  system  of 
activities  intended  to  assure  the  stability 
of  processes  and  uniformity  of  products 


Quality  control  programs  are  based  on 
the  assumption  that  tiKre  is  normal 
variation  in  any  process  and  that  the 
process  is  under  control  if  that  variation 
is  not  exceeded.  QuaUty  control  is  used 
in  manufacturing  to  assure  that 
components  and  products  from  ball 
bearings  to  microcomputer  circuits, 
which  are  made  in  huge  quantities,  will 
all  have  the  same  desired 
characteristics.  In  the  food  industry, 
quality  control  systems  are  used  in 
processing  operations  to  make  sure  that 
each  product  produced,  from  TV 
dinners  to  hotdogs,  will  be  exactly  the 
same — will  have  the  same  content, 
flavor,  color,  texture,  and  so  forth,  no 
matter  how  many  thousands  are  made 
in  a  production  run. 

In  applications  relevant  to  food  safety, 
quality  control  programs  can  be  used  to 
maintain  normal  process  variation 
around  a  standard,  such  as  a  time- 
temperature  standard  for  cooked  beef  or 
a  moisture-protein  ratio  for  dry  sausage. 
If  the  expected  variation  is  exceeded, 
corrective  action  must  be  taken  to 
restore  process  stability  and  pnsure  food 

safety 

Under  current  FSIS  regulations,  a 
company  may  choose  to  place  all  of  the 
processes  and  products  in  an 
establishment  under  a  comprehensive 
quality  control  system.  Such  a  system, 
known  as  total  quality  control  (TQC). 
integrates  an  establishment's  quality 
development,  maintenance,  and 
improvement  efforts  to  enable 
engineering,  production,  marketing,  and 
service  to  take  place  at  the  most  efficient 
levels  that  meet  consumer  expectations. 
A  quality  control  system  for  only  one 
process  or  product  in  an  establishment 
is  known  as  a  partial  quality  control 
system  (PQC).  The  quality  control 
systems  are,  in  a  sense,  precursors  of  the 
HACCF  system  FSIS  envisions  in  that 
thev  are  establishment-operated  process 
control  systems. 

In  1980,  FSIS  promulgated  regulations 
establishing  procedures  for  meat  and 
poultry  establishments  to  follow  in 
obtaining  Agencv  approval  of  their 
voluntary  TQC  and  PQC  systems.  FSIS 
approved  several  thousand  PQC 
programs  during  the  1980's.  Since  1990, 
FSIS  has  approved  an  additional  4.000 
PQC  programs  and  more  than  3.000 
amendments  to  those  programs.  There 
are  now  more  than  8.200  approved  PQC 
programs. 

An  approved  quality  control  program 
is  typically  a  voluntary  activity  in 
which  an  establishment  is  allowed  to 
establish  its  own  control  procedures 
(provided  these  conform  with  the 
regulations)  Approved  PQC  programs 
have  provided  FSIS  with  a  tool  or 
method  for  maintaining  assurances  that 


label  claims,  composition  declarations, 
and  many  other  standeirds  are  met.  and 
that  food  products  are  safe.  They  also 
allow  FSIS  to  regulate  processes  for 
which  specific  criteria  have  not  been 
prescribed  by  the  regulations. 
Verification  inspection  of  the  PQC 
programs  enables  FSIS  to  determine 
whether  or  not  the  programs  are 
functioning.  If  they  are  shown  to  be 
malfunctioning,  the  establishment  takes 
corrective  action. 

There  are  several  types  of  FSIS- 
approved  PQC  programs;  most  eu« 
voluntary,  some  are  mandatory. 
Voluntary  PQC's  generally  fit  into  two 
broad  categories.  The  first  type  includes 
those  that  need  not  be  used  to  produce 
a  product.  For  example,  an  approved 
PQC  program  for  controlling  the 
percentage* of  fat  and  water  in  a  product 
is  not  necessary  for  an  establishment  to 
be  allowed  to  make  hotdogs.  The 
establishment  could  produce  the 
product  without  the  PQC  program. 
However,  the  PQC  program  helps  assure 
that  the  establishment  produces  the 
hotdog  and  other  products  in 
accordance  with  the  regulatory 
standards.  Without  a  PQC  program,  an 
estabhshment  runs  a  higher  risk  of 
producing  noncompliant  product 
subject  to  retention  by  the  FSIS 
inspector. 

The  second  type  of  voluntary  PQC 
includes  product  labeling-related 
programs  intended  to  ensure  production 
of  a  product  that  is  in  compliance  with 
a  compositional  requirement.  For 
example,  some  PQC's  are  designed  to 
meet  the  requirements  of  vignette 
labeling  (labeling  that  shows  an  image 
of  the  food  product  either  as  it  is  in  the 
container  or  as  served,  such  as  labeling 
that  shows  a  specific  number  of 
meatballs  in  or  pepperoni  slices  on  a 
product);  other  PQC's  are  designed  to 
comply  with  product  composition 
requirements  that  must  be  met  if  certain 
labeling  is  used  (such  as  the  protein-fat- 
free  requirement  for  a  product  labeled 
"ham.  water  added"). 

There  are  also  mandatory  PQC 
programs.  Some  are  compulsory  for 
certain  types  of  food  processing  or  are 
required  to  produce  certain  products; 
others  are  required  for  an  establishment 
to  operate  under  a  certain  inspection 
system.  For  example,  the  PQC  for  on- 
line carcass  quality  control  is  a 
mandatory  component  of  the  New  Line 
Speeds  (NELS)  poultry  inspection 
system.  FSIS  also  requires  approved 
PQC  programs  for  the  testing  of  new  or 
not- previously-approved  antimicrobial 
treatments  in  slaughtering 
establishments  (to  monitor  equipment 
and  process  controls  for  experimental 
design  and  safety  reasons);  for  product 


identification  and  control  during 
slaughter,  dressing,  and  processing  to 
support  labeling  statements;  and  for 
monitoring  chlorine  concentrations  in 
product  intended  for  export  to  Canada. 

There  are  also  PQC  programs  to 
control  products  for  so-called  economic 
factors.  These  programs  are  intended  to 
prevent  the  marketing  of  products  that 
are  misbranded  or  that  lack  the  quality 
or  value  that  the  product  standard 
imposes.  These  economic  PQC's  are 
intended  to  serve  two  main  purposes: 
(1)  to  take  the  place  of  lot  insp>ection  of 
product  (the  sampling  and  testing  of  a 
shift's  production  for  certain 
characteristics)  by  the  FSIS  inspector; 
and  (2)  to  assure  that  products  meet 
requirements  associated  with  their 
labeling. 

Establishments  op>erating  the  first  type 
of  economic  PQC  generate  data  that  are 
subject  to  random  verification  by  the 
FSIS  inspector.  Examples  of  these 
include  programs  for  net  weight,  fat  and 
water  in  frankfurters,  and  boneless  meat 
(mainly  for  aesthetic  defects).  An 
estabhshment  operating  under  a  PQC  for 
net  weight  keeps  records  of  its  checks 
and  corrective  actions  to  avoid  lot 
inspection.  Under  PQC's  for  fat  and 
water  in  frankfurters,  establishments 
keep  ingredient  records  by  lot  and 
results  of  laboratory  tests  for  random 
verification  by  FSIS  inspectors.  An 
establishment  operating  a  PQC  for 
boneless  meat  inspections  does  its  own 
on-Une  inspections  and  keeps  records. 
The  FSIS  inspector  randomly  selects 
samples  of  product  the  establishment 
has  already  inspected  to  assure  that  the 
estabUshment's  records  are  accurate. 

Examples  of  the  second  kind  of 
economic  PQC  include  those  for 
controlling  the  amount  of  added 
ingredients  in  corned  beef,  the  amount 
of  basting  or  marinating  solutions  in 
certain  poultry  products,  and  the 
truthfulness  or  accuracy  of  certain  label 
claims.  The  PQC  programs  for  basting  or 
mannating  solutions  in  certain  poultry 
products  assure  that  the  amount  of 
added  solution  in  such  products  does 
not  exceed  the  standards  set  forth  in  9 
CFR  381.169.  The  establishment 
accomplishes  the  objective  of  these 
programs  by  controlling  the  piunping 
procedure  at  the  time  of  product 
formulation. 

The  PQC  program  for  an 
establishment  making  a  product  bearing 
a  label  claim  that  only  sirloin  cuts  have 
been  used  in  the  meat  portion  of  the 
product  must  include  an  approved 
procedure  with  records  for  assuring  the 
veracity  of  the  claim.  The  PQC's  for 
vignette  labeling  assure  that  product 
characteristics  conform  with  the  graphic 
display  on  the  product  label,  in 


accordance  with  9  CFR  317.8(a)  and 
381.121.  If  a  product  label  shows  four 
meat  balls,  the  PQC  for  the  product 
would  have  to  document  that  each 
package  contains  four  meat  balls.  The 
programs  are  canied  out  through  in- 
plant  sampling  and  visual  inspection, 
with  verification  checks  by  FSIS 
inspectors. 

Although  about  70  jjercent  of  PQC's 
are  intended  to  support  labeling  claims, 
not  all  have  this  purpose.  Some  support 
alternative  processing  procedures  that 
have  become  so  routine  that  very 
specific  guidelines  are  followed  in 
preparing  the  PQC  program.  FSIS  has 
developed  64  guidelines  detailing  the 
essential  elements  of  the  most 
commonly  used  PQC  programs.  Many  of 
these  are  procedures  that  substitute  for 
more  direct  controls  on  economic  or 
quality  features  of  products  such  as 
declared  count,  vignette  labeling,  or  the 
"popping"  of  pork  rinds.  These  are  not 
connected  with  food  safety. 

Under  the  current  system,  no  matter 
how  routine  the  preparation,  review, 
and  subsequent  approval  of  the  PQC 
program,  each  must  be  submitted  to 
either  the  Washington  office  or  a 
Regional  Office  and  be  stamped 
"approved."  FSIS  has  assigned  11  staff- 
years  to  the  review  and  approval  of 
establishment  PQC  programs. 
Approximately  1.800  quality  control 
programs  and  amendments  are  handled 
each  year  by  the  Regional  Offices; 
approximately  50  programs  for  complex 
processes  or  requiring  specialized 
knowledge  (such  as  programs  for 
thermal  processing)  are  approved  each 
year  by  the  Washington  office.  The 
purpose  of  the  review  is  to  assure  that 
the  programs  contain  all  the  necessary 
elements  of  a  quality  control  program 
and  are  appropriate  for  their  intended 
purpose.  The  programs  must  describe 
the  product  and  process  for  which  they 
are  intended,  and  the  materials  to  be 
used.  They  must  identify  any  hazards, 
define  process  deviations,  indicate  the 
control  points  to  be  monitored,  and 
procedures  for  checking  processes.  They 
must. also  state  the  methods  for 
gathering  data  and  determining  results, 
and  the  corrective  actions  to  be  taken  if 
process  deviations  are  found.  Finally, 
the  programs  must  bear  the  names  and 
locations  of  responsible  establishment 
quality  control  officials  and  authorized 
USDA  employees  must  have  access  to 
records  generated  by  the  programs.  The 
time  for  a  PQC  prior  approval  to  be 
obtained  is  typically  2  weeks. 

FSIS  considers  tms  administrative 
burden  on  the  industry  and  the  Agency 
to  be  unnecessary  to  achieve  food  safety 
or  nonadulteration  objectives.  Under 
HACCP-based  inspection, 


establishments  would  assume 
responsibility  for  developing  process 
control  procedures  in  advance  without 
having  to  depend  on  Agency  approval 
for  every  step  in  their  procedures.  FSIS 
would  evaluate  or  verify  the 
effectiveness  of  the  procedures  through 
normal  inspection  operations  and  take 
action  when  necessary  to  prevent 
product  adulteration. 

By  relying  on  general  requirements  for 
the  design  of  all  PQC  programs,  but  not 
requiring  prior  approval  of  such 
programs,  FSIS  could  use  its  resources 
(staff-years)  more  efficiently  and 
effectively  than  it  does  now  in  its  PQC 
prior-approval  activities.  This  approach 
would  also  provide  estabhshments  with 
ample  flexibiUty  to  develop  their  own 
process  control  techniques. 

For  these  reasons.  FSIS  is  proposing 
to  eliminate  the  requirements  at  9  CFR 
318.4(d)  and  381.145(d)  for  prior 
approval  of  PQC  programs.  Prior 
approval  of  most  voluntary  or 
"economic"  PQC  programs  would  be 
discontinued  and  an  unnecessary- 
regulatory  burden  would  thus  be  lifted. 
However,  the  current  requirements 
governing  the  content  of  PQC  programs 
would  remain  (§§318.4(d)(2)(i)  and 
381.145(d)(2)(i)).  as  would  existing 
mandatory-PQC  requirements.  Prior 
approval  of  PQC  programs  would  be 
ehminated  for  all  but  a  few  of  the 
mandatory  PQC  programs,  such  as  those 
required  for  certain  slaughter  inspection 
systems,  or  those  requiring  special 
expertise,  such  as  PQC's  for  thermal 
processing  or  other  complex  processing. 
The  Agency,  however,  is  planning  to 
change  these  areas  of  its  regulations  to 
eUminate  prior  reviews  and  make  them 
compatible  with  HACCP.  This  proposal 
would  eliminate  at  least  90  percent  of 
the  approximately  1 ,900  PQC 
submissions  made  to  FSIS  each  year. 
Cross-references  to  the  existing  prior- 
approval  requirement  would  also  be 
eliminated  (in  9  CFR  318.7(b)(3), 
318.7(c)(4).  317.21,  318.19,  318.309. 
319.5.  319.104,  381.12ld.  and  381.309). 

In  addition,  the  regulations  would  be 
revised  to  provide  (in  9  CFR 
318.4(d)(2)(ii)  and  381.145(d)(2)(ii))  for 
the  design  of  PQC  programs  to  assure, 
with  at  least  85  percent  statistical 
confidence,  that  the  lot  or  process 
means  do  not  exceed  the  product  or 
label  Umits  to  which  the  PQC  programs 
apply.  This  requirement,  which  is 
already  observed  in  the  design  of  FSIS- 
approved  PQC  programs  now  in  use, 
would  also  provide  for  control  of 
individual  sublot  samples  to  within 
plus-or-minus  3  standard  errors 
(standard  deviations  of  the  sampUng 
distribution)  of  the  process  mean.  At 
least  3  sublot  samples  representing  a 
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production  lot  would  have  to  be  drawn 
for  each  lot  of  product  subject  to  the 
PQC  program.  Further,  each  sublet 
sample  would  have  to  contain  at  least  5 
samples  representing  the  sublot.  No 
individual  sample  mean  or  sublot- 
sample  mean  could  be  more  than  3 
standard  errors  above  or  below  the 
process  mean  (A  lot  is  ordinarily  a 
shift's  production,  but  may  be  defined 
differently  by  different  establishments. 
A  sublot  is  a  fraction  of  a  lot,  and  may 
represent  an  hours  production,  or  a 
quarter-hour's  production,  or  other 
portion  of  a  production  lot  from  which 
quality  control  samples  may  be  drawn.) 
For  example,  a  PQC  program  prepared 
according  to  the  FSIS  guideline  for  the 
injection  of  corned  beef  labeled  as 
having  30-percent  added  solution  would 
be  designed  to  assure  with  greater  than 
85  percent  confidence  that  the  30- 
percent  limit  is  not  exceeded.  In  other 
words,  the  lot  average  must  not  be  above 
this  limit.  A  batch,  a  portion  of  the  lot, 
must  not  be  more  than  1.2  percent  above 
the  declared  value  on  the  label.  Samples 
drawn  from  individual  batches  of  the 
production  lot  would  have  to  show  that 
the  3-standard-errors  limit  (in  this 
example.  1.2  percent,  or  31  2  percent 
added  solution)  is  not  exceeded 

PQC  programs  thus  designed  would 
provide  process  control,  and  hence  a 
degree  of  food  safetv  or  food 
nonadulteration  assurance,  that  is 
comparable  to  that  provided  currently 
bv  PQC  programs  individually  approved 
by  FSIS.  Official  establishments  would 
have  a  less  prescriptive  set  of  conditions 
to  meet  in  designing  and  implementing 
their  PQC  programs,  and  more  latitude 
for  innovation  Because  the  unnecessary 
regulatory  burden  of  prior  approval 
would  no  longer  exist,  establishments 
would  be  able  to  implement  their 
programs  sooner  than  the  current  prior- 
approval  process  allows. 

Establistiments  would  be  required  to 
comply  with  the  requirements  in 
proposed  9  CFR  318.4(d)(2)(ii)  and 
381.145(d)(2)(ii)  in  designing  their  PQC 
programs  Prior  approval  would  still  be 
required  for  quality  control  programs 
and  systems  referred  to  elsewhere  in  the 
regulations  (e.g..  9  CFR  318.4  (c),  (e).  (f). 
and  (h);  and  381.145  (c).  (e).  (f).  and  (h)), 
including  those  associated  with,  and 
required  for,  such  slaughter  inspection 
systems  as  the  NELS  and  the  NTIS  (9 
CFR  381  76(c)).  Proposals  addressing 
these  programs  and  systems  will  be 
published  in  the  near  future  This 
proposed  rule  would  amend  paragraphs 
9  CFR  318.4(e)  and  381.145(e)  to  delete 
references  to  prior  approval 
requirements  for  PQC  programs. 

Proposed  9  CFR  318  4(fr)(l)  and 
381.145(d)(1)  would  retain  the  current 


requirement  for  official  establishments 
with  PQC's  to  make  the  programs  and 
data  and  information  generated  by  them 
available  to  FSIS  inspectors.  Formal 
notification  would  not  be  required 
because  establishment  operators 
typically  notify  FSIS  personnel  of  the 
products  and  processes  operated  under 
establishment-operated  PQC  programs 
during  their  regular  interactions  with 
FSIS  personnel.  Establishment  operators 
recognize  the  advantage  of  making  their 
quality  control  programs  and  data 
available  to  FSIS.  FSIS  personnel  who 
have  not  been  advised  that  a  product  is 
being  produced  under  a  PQC  program 
would  perform  traditional  lot  inspection 
procedures,  rather  than  quality  control 
evaluation  and  verification  tasks.  The 
results  of  lot  inspection  may  differ 
technically  from  those  obtained  under  a 
PQC  inspection.  A  product  lot  could  be 
subject  to  retention  even  though  the 
process  for  the  product  is  under  control, 
requiring  no  corrective  action  to  restore 
controls. 

FSIS,  therefore,  is  not  proposing  to 
terminate  the  use  of  PQC's  as  a 
mechanism  for  organizing  the  collection 
and  review  of  data  which  document 
outcomes.  FSIS  is.  however,  proposing 
to  end  its  role  as  the  approver  of 
paperwork  describing  data  collection  to 
support  alternative  processing 
procedures. 

Establishments  operating  under 
approved  PQC  programs  would 
continue  to  keep  the  programs  on  file 
ind  available  for  use  by  FSIS 
employees.  FSIS  would  adjust 
verification  inspection  tasks  to  reflect  an 
approach  that  is  appropriate  to  the 
process  control  procedure  being  used  by 
the  establishment. 

h  is  likely  that  establishments  will 
find  the  continued  use  of  PQC  programs 
to  be  advantageous  under  the  inspection 
system  envisioned  by  the  Agency  in  its 
"Pathogen  Reduction/HACCP" 
proposal.  Although  most  PQC  programs 
currently  used  by  inspected 
establishments  control  products  and 
processes  for  economic  factors,  e.g.,  fat 
and  moisture  content  or  the  amount  of 
marinating  solution  a  product  can 
absorb,  there  are  some  that  have  public 
health  implications.  Such  PQC 
programs  would  be  compatible  with 
establishment-operated  HACCF  plans 
and  establishments  would  continue  to 
use  them  under  HACCP-oriented 
inspection.  Moreover,  because 
establishments  operating  HACCP  plans 
would  be  concerned  about  maintaining 
stability  in  all  their  processes,  they 
would  be  likely  to  continue  many  of 
their  economic  PQC's  or  develop  new 
ones.  But  they  would  no  longer  need 


prior  approval  from  FSIS  before 
implementing  them. 

FSIS  considers  rehef  from  the  prior- 
approval  asf)ect  of  these  PQC's  to  be  the 
first  in  a  series  of  steps  to  realign 
inspection  and  company  responsibilities 
in  the  area  of  process  control  systems. 
As  FSIS  progresses  in  its  review  and 
adjustment  of  its  inspection  regulations, 
it  will  take  more  steps  in  this  area. 
Regulations  will  be  rewritten  as 
performance  standards,  facilitating 
innovation.  Establishments  will  be  free 
to  develop  establishment-specific 
approaches  as  long  as  the  regulatory 
objectives  are  met.  Therefore,  as  FSIS 
reinvents  its  regulations  in  accordance 
with  its  stated  plans  (see  docket  #95- 
008A.  "FSIS  Agenda  for  Change; 
Regulatory  Review"),  the  need  for 
Agency-developed  guidelines  should 
decrease.  Companies  will  be  able  to  call 
on  a  full  range  of  technical  resources  to 
develop  alternatives  and  design  systems 
to  demonstrate  their  efficacy. 

Other  Prior  Approvals 

This  proposal  addresses  the  removal 
of  the  requirements  for  prior  approval  of 
facility  blueprints,  equipment,  and  PQC 
programs  for  inspected  meat  and 
poultry  establishments.  In  addition  to 
the  prior  approvals  discussed  in  this 
proposal.  FSIS  plans  to  eliminate  its 
remaining  centralized  prior  approval 
procedures.  These  include  the 
procedures  for:  PQC's  for  water  reuse, 
on-line  PQC's  used  in  the  NELS  and 
NTIS  poultry  inspection  systems, 
nonfood  compounds  and  proprietary 
additives,  and  possibly  labeling.  FSIS 
intends  to  publish  proposals  on  these 
topics  in  the  near  future. 

Li>.e  the  regulations  governing  meat 
and  poultry  inspection,  the  egg  products 
inspection  regulations,  promulgated 
under  the  Egg  Products  Inspection  Act 
(21  U.S.C.  1031,  etseq.)  (EPIA).  also 
contain  prior-approval  procedures  for 
facilities  and  blueprints  (7  CFR  59.146. 
59.500.  59.506,  59.520,  59.538,  59.540, 
and  59.550).  labels  (7  CFR  59.411). 
equipment  and  utensils  (7  CFR  59.502. 
59.506.  59.515,  59.520,  59.522,  59.540, 
59.540.  59.547,  and  59.552),  nonfood 
compounds  (7  CFR  59.504  and  59.552). 
and  various  processing  procedures  for 
egg  products.  FSIS  is  not  prepared  to 
propose  to  remove  these  requirements 
because  FSIS  has  only  recently  acquired 
responsibility  for  administering  the 
EPIA  and  the  egg  products  inspection 
regulations  promulgated  under  that  Act. 
FSIS  has  just  begun  reviewing  the  prior- 
approval  requirements  in  the  egg 
products  regulations  to  see  which,  if 
any.  are  still  necessary  and  should  be 
maintained,  and  which  are  obsolete  or 
burdensome  and  should  be  amended  or 


rescinded.  As  appropriate,  FSIS  will 
propose  changes  in  die  egg  products 
inspection  regulations. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  meat  and  poultry  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may. 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  imder  the  FMIA  or  PPIA  or. 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment  after 
their  entry  into  the  United  States. 

This  proposed  rule  is  not  intended  to 
have  retroactive  effect. 

If  this  proposed  nde  is  adopted, 
administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  §§  306.5  and  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  appUcation  of  the 
provisions  of  this  nde,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employee  relating  to  inspection  services 
provided  under  the  FMIA  or  PPIA. 

Executive  Order  12866  and  Effect  on 
Small  Entities 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  0MB  under  Executive 
Order  12866. 

FSIS  is  proposing  to  eliminate  prior 
approval  requirements  for  estabhshment 
drawings  and  specifications,  equipment, 
and  certain  partial  quality  control 
programs.  Concurrent  with  this 
proposal.  FSIS  would  restructure 
inspection  activities  to  focus  more 
attention  on  the  ability  of 
establishments  to  maintain  a  sanitary 
environment.  These  actions,  in  addition 
to  implementation  of  the  sanitary 
standard  operating  procedures,  which 
were  proposed  by  the  Agency  as  part  of 
the  Pathogen  Reduction/HACCP 
proposal,  would  provide  the  industry 
the  flexibility  for  creating  and 
maintaining  a  sanitary  working 
environment  without  prescriptive 
command-and-control  requirements. 

Removing  these  requirements  would 
affect  establishments  subject  to  official 


inspection,  firms  producing  and  seUing 
equipment  currently  subject  to  prior 
approval,  firms  providing  expediting 
services  to  businesses  seeking  prior 
approval,  and  consumers.  The  proposal 
would  reduce  demands  on  FSIS 
resources  which  could  be  redirected  to 
functions  more  critical  to  improving 
food  safety. 

Alternatives  to  this  rulemaking  that 
FSIS  considered  for  facilities  and 
equipment  prior  approvals  included 
development  by  FSIS  of  detailed 
standards  to  be  published  in  booklets 
with  periodic  updates,  recognizing 
industry  orgaruzations  as  prior  approval 
authorities,  and  estabhshing  general 
performance  standards  similar  to  FDA- 
recognized  good  manufacturing 
practices.  Another  alternative  which 
would  have  provided  these  services  on 
a  voluntary,  user-fee  basis,  was 
considered  but  not  adopted.  FSIS  has 
chosen  the  option  of  eliminating  prior 
approval  requirements  while 
maintaining  the  general  food  safety 
standards  in  the  existing  regulations. 

For  PQC  prior  approvals,  the 
alternatives  to  no  rulemaking  were 
market  sampling  of  finished  products, 
mandating  additional  in-plant  controls, 
sampling  of  finished  products  for 
chemical  analysis,  and  maintaining 
general  requirements  and  a  standard  for 
the  design  of  PQC  programs.  The  last 
option  was  chosen  because  it  would 
provide  official  establishments  with  the 
most  flexibihty  in  implementing  PQC 
programs. 

Benefits  of  the  Rule 

Approximately  6,200  federally 
inspected  meat  and  fmultry 
establishments  would  no  longer  be 
required  to  submit  blueprints,  drawings, 
and  specifications  to  FSIS  for  review 
and  approval.  FSIS  reviewed  about 
2.900  submissions  in  FY  1994.  The  cost 
of  receiving  FSIS  approval  for  drawings 
and  specifications  and  changes  they 
represent  includes  the  administrative, 
mailing,  and  labor  costs  associated  with 
preparing  the  required  Agency  forms. 
The  labor  cost  is  estimated  at  30 
minutes  for  each  submission.  Assuming 
an  hourly  wage  or  per-hour  salary  of 
$20-S25  for  each  person  submitting 
blueprints  and  specifications  and  the 
FSIS  form,  the  annual  cost  to  the 
industry  for  making  these  submissions 
is  in  the  range  of  $30,000  to  $40,000. 
This,  then,  is  an  estimate  of  the  savings 
accruing  to  industry  from  removing  the 
requirement  for  prior  approval  that  FSIS 
is  proposing. 

As  many  as  1.500  establishments  per 
year  submit  for  approval  PQC  programs 
or  amendments  to  PQC  programs.  FSIS 
receives  a  total  of  1,900  submissions 


each  year.  A  typical  PQC  program, 
prepared  according  to  FSIS  guidelines, 
can  be  written  up  in  about  4  hours  by 
an  individual  earning  $20  to  $25  per 
hour.  Thus,  removing  the  requirement     ■ 
for  prior  approval  of  PQC  plans  is 
estimated  to  save  the  industry  $150,000 
to  $190,000  per  year. 

FSIS  receives  approximately  2.500 
submissions  for  approval  of  equipment 
each  year.  The  costs  of  these 
applications  generally  fall  on  equipment 
manufacturers  rather  than  the  meat  and 
poultry  firms  subject  to  insp>ection. 
although  a  few  meat  and  poultry 
establishments  make  some  of  their  own 
equipment  or  equipment  modifications. 
FSIS  has  no  estimate  that  specifically 
pertains  to  the  costs  to  manufacturers  of 
applying  for  equipment  approval,  but 
these  costs  are  assumed  to  be 
comparable  to  the  costs  to  official 
estabUshments  of  submitting  blueprint 
and  establishment  specification 
approvals.  FSIS  recognizes  that  actual 
costs  to  firms  seeking  equipment 
approval  may  differ  and  welcomes 
comments  on  this.  Based  on  30  minutes 
per  submission,  a  labor  cost  of  $20-525 
per  hour,  and  2,500  submissions 
annually,  the  aimual  cost  savings  from 
removing  the  prior  approval 
requirement  for  equipment  would  be  in 
the  range  of  $25,000  to  $32,500.  In 
addition,  approximately  650 
applications  for  approval  are  contingent 
on  in-plant  trials.  "These  trials  involve 
some  added  costs  to  manufacturers  and 
meat  and  poultry  estabhshments,  but 
the  Agency  has  no  estimates  of  these 
costs  to  include  in  this  analysis.  FSIS 
invites  commenters  to  present 
information  indicating  what  these  costs 
are. 

The  proposal  to  eliminate  blueprint 
prior  approvals  would  remove  a  source 
of  income  for  approximately  20  small 
firms  that  represent  official 
establishments  for  the  purpose  of 
labeling  and  blueprint  approval.  These 
firms  are  known  as  "expediters."  It  is 
estimated  that  approximately  20  percent 
of  the  annual  blueprint  submissions 
(about  600)  are  made  to  the  Agency 
using  the  services  of  expediters.  The 
estimated  annual  total  value  of 
blueprint  expediting  is  about  $240,000 
for  the  companies  involved.  While  this 
would  be  lost  inc(Hne  to  the  expediters, 
it  would  be  a  transfer  to  meat  and 
poultry  firms,  which  is  not  a  social  cost 
of  the  proposed  rule. 

The  social  benefits  directly  resulting 
from  the  ehmination  of  prior  approval 
requirements  as  prop<»ed  in  this 
rulemaking  are  indicated  in  Table  1. 
There  would  be  additional  but 
unquantifiable  social  benefits  from  the 
proposals  to  eliminate  prior  approvals. 
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These  benefits  derive  from  efficiencies 
arising  from  fewer  demands  on 
management,  greater  incentives  to  adopt 
innovative  practices,  and  the  enhanced 
ability  to  make  changes  quickly  wrhich 
the  prior  approval  system  and  its 
inherent  delays  inhibit.  Also,  the  delays 
inherent  in  the  prior  approval  process, 
which  can  be  translated  into  lost 
production  time,  would  be  ehminated. 

However,  it  is  unlikely  that  an 
inspection  finding  of  adulterated 
product  or  insanitary  conditions  under 
the  amended  regulations  would  result  in 
increased  costs  to  the  industry'  for 
rebuilding  or  remodeling  facilities. 
Establishments  planning  substantial 
investments  in  new  construction 
typicallv  consult  with  local  authorities 
and  experts  with  up-to-date  knowledge 
of  food  establishment  construction 
before  beginning  major  projects. 

In  addition  to  the  benefits  to  firms 
from  elimination  of  these  prior  approval 
requirements.  FSIS  could  be  expected  to 
benefit  by  reallocating  about  $2.3 
million  to  high  priority  food  safety 
needs.  Currently,  the  Agency  allocates 
about  15  staff-years  ($750,000)  to 
reviews  of  equipment,  20  staff-years 
(about  $1  million)  to  reviews  of 
drawings  and  specifications,  and  11 
staff-years  ($550,000)  to  review  and 
approval  of  PQC  programs  The  true 
social  benefits  to  be  expected  are  the 
improvements  in  food  safety  that  would 
logically  flow  from  reallocating  these 
resources  to  more  important  food  safety- 
related  tasks. 


Costs  of  the  Proposed  Rule 

.\s  is  currently  the  practice, 
inspectors  would  continue  to  require 
estabhshments  to  take  corrective  action 
or  cease  operations  if  any  product  has 
been  adulterated  or  prepared,  packed  or 
held  under  insanitary  conditions 
whereby  it  may  have  been  contaminated 
with  filth  or  may  have  been  rendered 
injurious  to  health,  because  of  deficient 
facilities  and  equipment.  Corrective 
action,  which  might  include 
reconstruction,  remodeling,  and 
redesign  would  only  be  triggered  by  an 
actual  finding  of  product  aduheration  or 
insanitary  conditions.  However,  it  is 
unlikely  that  this  proposal  will  increase 
the  level  of  inspection  findings  that 
result  in  reconstruction,  remodeling, 
and  redesign  of  facilities  and 
equipment. 

Currently,  facility  and  equipment 
plans  submitted  to  FSIS  for  prior 
approval  are  rejected  due  either  to  errors 
in  paperwork  or  to  deviation  from 
specific  design  criteria  developed  by 
FSIS.  Under  the  proposal, 
establishments  would  not  have  to 
submit  applications  for  approval. 
Instead,  establishments  would  be 
permitted  to  initiate  and  complete 
construction  or  introduce  new 
equipment  without  submitting  any 
paperwork  to  FSIS.  In  addition.  FSIS 
would  eliminate  design-related  criteria 
currently  utilized  to  evaluate  the 
acceptability  of  facilities  and 
equipment.  Inspectors  would  no  longer 


require  establishments  to  incur  costs  for 
reconstruction,  remodeling,  and 
redesign,  because  the  actual  facility  or 
piece  of  equipment  does  not  match  a 
specified  design  criterion,  blueprint,  or 
equipment  specification. 

In  the  absence  of  prior  approval.  FSIS 
would  focus  inspection  on  whether 
establishments  are  maintaining  a 
sanitary  environment.  Under  this 
proposal  and  the  proposed  rule  on 
sanitation  standard  operating 
procedures,  establishments  would 
assume  greater  control  over  their 
production  practices  to  ensure  that  a 
sanitary  environment  is  maintained. 
Currently,  many  establishments  utilize 
the  services  of  knowledgeable 
architects,  engineers,  and  other  experts 
to  design  facilities  and  equipment  for 
use  in  meat  and  poultry  establishments. 
Under  prior  approval,  these  experts 
ensure,  among  other  things,  that  FSIS 
design  specifications  are  met.  Without 
prior  approval,  establishments  may 
require  these  experts  to  provide  more 
information  on  the  procedures 
necessary  for  maintaining  faciUties  and 
equipment  m  a  sanitary  condition, 
which  could  increase  the  costs  for  these 
services.  However,  this  is  consistent 
with  the  need  for  the  industry  to  assume 
greater  responsibiUty  for  its  operations. 
Anv  cost  increases  for  these  services 
would  be  commensurate  with  the 
transfer  of  responsibility  from  FSIS  to 
the  industry,  and  would  not  be  a  social 
cost  attributable  to  the  rule. 


Table  i  .—Benefits  to  Firms  From  Eliminating  Prior  Approval  Requirements 


Action 


Renx)ve  blueprint  and  specification  approval 

Remove  equipment  approval  

Remove  PQC  approval  


Total 


Firms  with  more  than 
500  employees 


Firms  with  fewer  than 
500  employees 


All  firms 


SI  ,800-52,400 

S2.50Q-S3,250 

S9.000-S1 1,400 


S28.200-S37,600 

S22,500-S29.250 

SI  41. 000-S1 78.600 


530,000-840,000 

S25,000-S32,500 

Si  50,000-5190.000 


813.300-17,050  I       Si 91 .700-5245,450 


5205.000-262,500 


Regulatory  Flexibility  Assessment 

rhe  .\dir.inistratnr  has  determined 
that,  for  the  purposes  of  the  Regulatory 
Floxibility  .-\i;l  !=i  U  S.C.  6(11-12).  this 
proposed  rule  would  not  have  a 
significant  economu;  impai.:!  on  a 
substantial  number  of  small  entities. 
The  entities  'hat  would  be  effected  bv 
this  proposal  are  inspected  moat  and 
poult.'v  t'btablishmentb,  equipment 
suppliers,  and  companies  representing 
official  establishments  to  the  .Agency  for 
the  purpose  of  obtaining  blueprint 
approvals.  Most  of  these  are  small 
entities. 

The  proposed  rule  is  expected  to  have 
a  beneficial  effect  on  small  and  large 


entities,  on  both  those  regulated  under 
the  FMI.^  and  FPIA  and  some  that  are 
not  regulated  under  the  inspection  laws 
but  which  are  affected  by  the  .Agency's 
review  of  their  products,  eg.,  suppliers 
of  equipment  used  in  inspected  meat 
and  poultry  establishments 

There  are  about  5,800  federally 
inspected  small  establishments.  In  this 
analysis.  FSIS  is  using  the  Small 
Business  .Administration  (SB.M  business 
size  standards  (at  13  CFR  121  601)  for 
meat  packing  establishments, 
establishments  that  produce  sausages 
and  other  prepared  meats,  and  poultry 
slaughtering  and  processing 
establishments.  A  small  establishment 


in  any  of  these  categories  is  considered 
to  be  one  with  500  or  fewer  employees. 
Under  current  regulations,  all  official 
establishments  are  required,  as  a 
condition  of  receiving  inspection 
services,  to  submit  blueprints,  drawings, 
and  specifications  of  new  or  remodeled 
facilities  to  FSIS  for  review  and 
approval.  Under  this  proposal,  the 
establishments  would,  of  course,  not  be 
spared  the  cost  of  preparing  for 
themselves  blueprints  and 
specifications  for  construction  and 
major  installations.  However,  they 
would  no  longer  bear  the  cost  of 
submitting  these  drawings  and 
specifications  to  the  Agency  for  review 


because  the  requirement  to  do  so  would 
be  eliminated. 

The  savings  to  be  obtained  by 
eliminating  FSIS  approval  for  drawings 
and  specifications  and  the  changes  they 
represent  includes  the  administrative 
and  mailing  costs  and  the  time 
(resources)  required  to  fill  out  the 
required  Agency  form  ("Submission  and 
Approval  of  Plans  and  Specifications," 
FSIS  -5200-S).  which  is  estimated  at  30 
minutes  each  submission.  As  mentioned 
above,  the  annual  savings  to  the  meat 
and  poultry  products  industry  from 
eliminating  the  requirement  of  making 
the  submissions  would  be  in  the 
neighborhood  of  $30,000-40,000.  FSIS 
does  not  consider  this  savings  to  be 
significant.  But  in  addition  to  such 
direct  savings,  the  largest  potential 
savings  to  the  industry  resulting  from 
the  prior  approval  process  for  blueprints 
and  specifications  would  be  those 
associated  with  the  elimination  of 
delays— of  up  to  several  weeks  per 
submission — in  obtaining  approval. 
This  estimated  delay  includes  the  time 
needed  to  resolve  disagreements  over 
plans  and  specifications,  should  such 
disagreements  arise  between  the  Agency 
and  the  establishment.  This  savings 
could  be  significant  for  some  small 
entities,  but  there  is  no  information  to 
indicate  that  it  would  be  so  for  a 
substantial  number  of  them. 

The  savings  would  not  be  significant 
for  at  least  two  reasons.  First, 
estabhshments  engaged  in  construction 
projects  plan  for  the  eventuality  of  an 
FSIS  review,  or  at  least  are  advised  by 
knowledgeable  food  establishment 
architects  and  engineers  to  build  FSIS 
review  time  into  their  project  timelines. 
Costs  are  minimized  because  delays  that 
do  occur  are  anticipated.  Second,  under 
the  current  prior  review  and  approval 
system,  the  Agency  is  able  to  exercise 
discretion  expediting  reviews  of 
blueprints  and  facilities  in  specific  cases 
to  prevent  economic  hardship  from 
occurring.  The  proposal  is  intended  to 
eliminate  the  costs  attributable  to  the 
delays  associated  with  prior  review  and 
approval. 

While  eliminating  the  cost  of 
blueprint  prior  approvals  to  small 
estabhshments  producing  meat  and 
poultry  products,  the  proposal  would  at 
the  same  time  remove  a  source  of 
income  for  about  20  small  expediting 
firms  that  represent  official 
establishments  for  the  purpose  of 
labeUng  and  blueprint  approvals.  These 
expediters  are  frequently  able  to  shorten 
the  time  for  these  approvals  and  reduce 
the  rejection  rate  on  submissions 
because  of  their  knowledge  of  Agency 
requirements  and  proximity  to  Agency 
offices.  As  mentioned  above,  the 


estimated  aimual  total  value  of 
blueprint  expediting  is  about  $240,000 
for  the  companies  involved.  This  is  a 
small  part  of  the  expediters'  total 
business,  which  is  mainly  that  of 
expediting  label  approvals  and 
consulting  work.  These  20  entities,  in 
any  event,  do  not  constitute  a 
substantial  number  of  small  entities 
unfavorably  afl'ected  by  this  rule. 

By  the  same  reasoning  that  the 
Agency  used  to  determine  that  these 
prior  approvals  do  not  serve  to  increase 
the  safety  of  meat  and  poultry  products, 
the  expediting  activities  of  these  firms 
that  will  be  reduced  by  the  rule  would 
no  longer  be  a  productive  use  of 
resources.  These  firms  may.  however, 
experience  an  increased  demand  for 
their  consulting  services  from  inspected 
establishments  who  depended  upon  the 
Government's  prior  approval  to  assure 
they  were  in  compliance  with  the 
regulations,  who  now  need  help  from  a 
third  party  to  assure  they  are  in 
compliance  with  the  regulations. 

The  equipment  acceptance  procedure 
principally  affects  manufacturers  or 
other  vendors  of  equipment.  The 
equipment  manufacturers  range  in  size 
from  small  to  large  concerns  and,  under 
the  current  regulations,  depend  on  FSIS 
prior  approval  to  be  able  to  sell  their 
products  to  inspected  establishments.  It 
is  estimated  that  up  to  90  percent  of  the 
equipment  manufacturers  and  other 
applicants  for  FSIS  equipment 
acceptance  are  small  entities.  According 
to  the  SEA  business  size  standards  (1 3 
CFR  121.601),  a  small  food  products 
machinery  manufacturer  is  one  that 
employs  500  or  fewer  people. 

Also  favorably  afi^ected  oy  the 
approval  process  are  inspected 
establishinents  that  may  require 
machinery  or  other  equipment  to 
improve  or  continue  their  operations. 
As  is  the  case  in  the  blueprint  review- 
process  for  inspected  facilities,  the 
savings  from  avoiding  a  delay  before 
installation  and  operation  of  a  newly 
developed  piece  of  equipment,  although 
it  could  be  significant  for  a  few  entities, 
large  or  small,  but  will  not  be  significant 
for  most  estabhshments. 

Finally,  FSIS  has  determined  that  the 
proposal  to  eliminate  prior  approval  of 
most  voluntary  PQC  programs  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Both  large  and  small 
establishments  subject  to  FSIS 
inspection  would  be  permitted  to 
continue  to  develop  and  implement 
PQC  programs  for  their  products  and 
processes  but  would  no  longer  be 
required  to  submit  the  PQC's  to  FSIS  for 
review  and  approval  in  advance  of  use. 
Accordingly,  the  administrative  delay 


for  review  that  occurs  under  the  present 
system  would  be  ehminated. 

It  takes  a  minimum  of  2  weeks  for  the 
Agency  to  review  a  typical  PQC 
program,  and  as  many  as  1.500 
establishments  per  year  submit  such 
programs  or  amendments  to  programs — 
a  total  of  nearly  1.900  submissions  per 
year — and  about  90  percent  of  these 
establishments  could  be  regarded  as 
small  entities.  Therefore,  roughly  1.100 
establishments  would  avoid  the  costs 
associated  with  having  to  wait  a 
minimum  of  2  weeks  for  PQC  approval, 
but  it  is  not  possible  to  identify  what 
costs  would  be  saved  under  these 
circumstances. 

For  these  reasons,  the  Administrator 
has  determined  that  this  proposal  would 
not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  economic  impact  on  such 
entities  would  in  most  cases  involve  the 
elimination  of  certiiin  costs — some 
quantifiable,  some  not  quantifiable — 
associated  with  doing  business  subject 
to  Federal  regulation  and  hence  would 
be  beneficial  to  those  entities.  Though 
non-quantifiable,  increasing  the  benefits 
that  come  from  reducing  an 
establishment's  def>endence  on 
Government  decisions  is  an  important 
objective  of  the  proposed  rule. 

Paperwork  Requirements 

FSIS  has  reviewed  the  paperwork  anc: 
recordkeeping  requirements  in  this 
proposed  rule  in  accordance  with  the 
Paperwork  Reduction  Act.  This 
proposed  rule  would  substantially 
reduce  "reporting  "  requirements  for 
official  establishments  and  other 
entities.  FSIS  estimates  the  total 
reduction  in  reporting  to  be  4,291 
burden  hours.  The  reductions  would 
occur  in  the  following  information 
collection  reports: 

•  0583-0082.  "Meat  and  Pouhry 
Inspection;  Application  for  Inspection. 
Sanitation,  and  Equipment 
Requirements  and  Exemptions": 
Establishments  subject  to  inspection 
would  no  longer  have  to  submit 
blueprints  and  specifications  along  with 
Form  FSIS-5  200-5.  The  response  time 
is  estimated  to  be  30  minutes,  and  there 
are  701  total  burden  hours  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  for  this  activity.  Therefore.  FSIS 
would  request  OMB  to  remove  the  701 
approved  burden  hours. 

•  0583-0082.  "Meat  and  Poultry 
Inspection;  Application  for  Inspection, 
Sanitation,  and  Equipment 
Requirements  and  Exemptions":  FSIS 
prior  approval  would  no  longer  be 
required  for  the  products  of  these 
companies  that  are  used  in  official 
establishments.  The  response  time  is 
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estimated  to  be  30  minutes  for  the  prior 
approval  of  equipment.  There  are  2,990 
total  burden  hours  approved  by  OMB 
for  this  activity.  Therefore,  FSIS  would 
request  OMB  to  remove  the  2,990 
approved  burden  hours. 

•  0583-0089,  "Processing  Procedures 
and  Quality  Control  Systems": 
Establishments  could  continue  to 
develop  and  implement  PQC  programs 
according  to  Agency  guidelines.  These 
establishments,  with  the  exception  of 
poultry  irradiation  facilities,  would  no 
longer  he  required  to  submit  a  letter 
requesting  approval  of  a  proposed  PQC 
program  and  a  copy  of  the  program  to 
the  Agency  for  approval  prior  to 
implementation.  The  response  time  ir. 
estimated  to  be  30  minutes  for  writing 
the  request  letter  and  sending  the  PQC 
program  to  FSIS.  There  are  600  total 
burden  hours  approved  by  OMB  for  this 
activity  In  consideration  of  poultry 
irradiation  facilities  fiO  hours  of  burden 
would  remain  FSIS  does  not  foresee 
more  than  two  irradiation  facilities 
requesting  FSIS  approval  of  PQC 
programs  Therefore,  FSIS  would 
request  OMB  to  remove  540  approved 
burden  hours.  The  burden  hours  for 
PQC  program  development  and 
reporting  would  remain  the  same 

Copies  of  this  information  collet;tion 
assessment  can  be  obtained  from  Lee 
Puricelli.  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
South  Agriculture  Building,  Room  3812. 
Washington.  DC  20250. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  Ageni.v. 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acc;uracy  of 
the  .■Kgencv's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (r) 
ways  to  enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond.  iru;luding 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  tet.hnological  collection 
te<;hniques  or  other  forms  of  information 
technology  Comments  may  be  sent  to 
Lee  Puricelli.  Paperwork.  Specialist  (see 
address  above),  and  to  the  Desk  Officer 
for  ,\griculture.  Office  of  Information 
and  Regulatory  ,\ffairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20253. 

Comments  are  requested  by  luly  1. 
1996.  To  be  most  eftei.tive,  comments 
should  be  sent  to  OMB  within  30  days 
of  the  publication  date  of  this  proposed 
rule. 


List  of  Subfects 

9  CFR  304 

Drawings,  Information  to  be 
furnished.  Grant  or  refusal  of 
inspection,  Meat  inspection. 

9  CFR  308 

Meat  inspection.  Sanitation. 

9  CFR  317 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9  CFR  318 

Meat  inspection,  Esfablishmenf- 
operated  quality  control. 

9  CFR  319 

Food  grades  and  standards,  food 
labeling. 

9  CFR  381 

Poultry  and  poultry  products. 

For  the  reasons  set  forth  in  the 
preamble.  FSIS  is  proposing  to  amend  9 
CFR  Chapter  III,  the  Federal  meat  and 
poultry  inspection  regulations,  as 
follows: 

PART  304— APPLICATION  FOR 
INSPECTION;  GRANT  OR  REFUSAL 
OF  INSPECTION 

1.  The  authority  citation  for  Part  304 
would  be  revised  to  read  as  follows: 

Authority:  21  U  S.C.  601-695;  7  CFR  2.18. 

2  The  heading  of  section  304.2  would 
be  revised  to  read  as  follows: 

§  304.2    Infonnatlon  to  be  furnished;  gnMtt 
or  refusal  of  Inspection. 

•         •         ■         •         • 

3.  Section  304.2  would  be  amended 
by  removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (f) 
as  paragraphs  (a)  through  (e), 
respectively. 


§  308.5    Equipment  and  utensils  to  be 
easily  cleaned;  ttiose  for  inedible  products 
to  be  so  marked;  PCB-containing 
equipment 


PART  308— SANITATION 

4  The  authority  citation  for  Part  308 
would  be  revised  to  read  as  follows: 

Authority:  21  U.S.C  601-695.  7  CFR  2.18, 
2.53 

$30e.2    [Removed] 

5  Section  308.2  would  be  removed 
and  reserved. 

6  Section  308.5  would  be  amended 
by  removing  ".  in  the  judgment  of  the 
Administrator."  from  the  first  and  third 
sentences  of  paragraph  (a);  removing 
paragraphs  (b)  through  (f):  redesignating 
paragraph  (g)  as  (b);  and  revising  the 
section  heading  to  read  as  follows: 


PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

7.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

8.  Section  317.21  would  be  amended 
by  removing  the  words  "or  Partial 
Quality  Control  Program"  from 
paragraph  (b). 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

9.  The  authority  citation  for  part  318 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  138f.  450.  1901-1906; 
21  use.  601-695;  7  CFR  2.18.  2.53. 

10.  Paragraph  (d)  of  §318.4  would  be 
revised  to  read  as  follows: 

§  31 8.4    Preparstion  of  products  to  be 
officially  supervised;  responsibilities  of 
official  estsblishments;  plant  operated 
quality  control. 
•        .        *        •        • 

(d)  Partial  Quality  Control  Programs. 
(1)  Any  owner  or  operator  of  an  official 
establishment  preparing  meat  food 
products  who  is  using  a  quality  control 
program  for  a  product,  operation,  or  part 
of  an  operation  shall  make  the  written 
program  and  data  and  information 
generated  by  the  program  available  to 
Program  employees. 

(2)  (i)  Such  quality  control  program 
shall  include,  as  appropriate  for  the 
product,  operation,  or  part  of  an 
operation  which  the  program  concerns, 
detailed  information  on:  raw  material 
control,  the  critical  check  or  control 
points,  the  nature  and  frequency  of  tests 
to  be  made,  the  charts  and  records  that 
will  be  used,  the  length  of  time  such 
charts  and  records  will  be  maintained  in 
the  custody  of  the  official  establishment, 
the  limits  which  will  be  used  and  the 
points  at  which  corrective  action  will  be 
taken  to  prevent  recurrence  of  a  loss  of 
control,  and  the  nature  of  the  corrective 
action — ranging  from  the  least  to  the 
most  severe. 

(ii)  Such  quality  control  program  shall 
be  designed  so  as  to  provide,  with  at 
least  85  percent  statistical  confidence, 
that  the  lot  mean  (process  mean)  is 
within  the  product  or  label  limit  used 
and  that,  of  a  minimum  of  3  sublet 
samples  representing  the  lot.  with  each 
sublot  sample  containing  at  least  5 
samples  representing  the  sublot.  no 


individual  sample  mean  or  sublot- 

sample  mean  shall  be  greater  than  three 

standard  errors  above,  nor  less  than 

three  standard  errors  below,  the  process 

mean. 

•        *        •        *        • 

11.  Paragraph  (e)  of  §318.4  would  be 
amended  by  removing  the  words  "or 
Partial  Quality  Control"  from  the 
paragraph  heading,  the  words  "or  (d)" 
from  the  first  sentence  of  paragraph 
(e)(1)  and  both  occurrences  of  the  words 
"or  partial  quality  control  program" 
from  the  second  sentence  of  the  same 
paragraph  (e)(1);  by  removing  the  words 
"or  program"  from  the  first  and  second 
sentences  of  paragraph  (e)(2);  by 
removing  the  words  "or  partial  quality 
control  program"  from  paragraph  (e)(3); 
and  by  revising  the  heading  of 
paragraph  (g)  and  removing  the  words 
"or  partial  quaUty  control  program" 
bom  paragraphs  (g)(1)  and  the 
introductory  text  of  (g)(2)  and  revising 
paragraph  (g)(3)  to  read  as  follows: 

i  318.4    Preparation  of  products  to  be 
officially  supervised;  responsibilities  of 
official  establishments;  establishment 
opersted  quality  control. 


(g)  Termination  of  Total 
Establishment  Quality  Control. 

*        •        •        •        • 

(3)  If  approval  of  the  total 
establishment  quality  control  system 
has  been  terminated  in  accordance  with 
the  provisions  of  this  section,  an 
application  and  request  for  approval  of 
the  same  or  a  modified  total 
ostabhshment  quality  control  system 
will  not  be  evaluated  by  the 
Administrator  for  at  least  6  months  from 
the  termination  date. 
***** 

12.  Paragraphs  (b)(3Ki)  and  (b)(3)(ii)  of 
§  318.7  would  be  revised  to  read  as 
follows: 

§  31 8.7    Approval  of  substances  for  use  in 
the  preparation  of  products. 

***** 

(b)  •   •   • 

(3)«   •   • 

(i)  100  ppm  ingoing  (potassium  nitrite 
at  123  ppm  ingoing);  and  500  ppm 
sodium  ascorbate  or  sodium  erythorbate 
(isoascorbate)  shall  be  used;  provided 
that  the  establishment  has  a  partial 
quality  control  program  as  provided  in 
§  318.4(d)  such  as  to  result  in 
compliance  with  this  provision,  or 


(ii)  A  predetermined  level  between  40 
and  80  ppm  (potassium  nitrite  at  a  level 
between  49  and  99  ppm);  550  ppm 
sodium  ascorbate  or  sodium  erythorbate 
(isoascorbate);  and  additional  sucrose  or 
other  similar  fermentable  carbohydrate 
at  a  minimum  of  0.7  percent  and  an 
inoculum  of  lactic  acid  producing 
bacteria  such  as  Pediococcus  acetolactii 
or  other  bacteria  demonstrated  to  be 
equally  effective  in  preventing  the 
growth  of  botuUnum  toxin  at  a  level 
sufficient  for  the  purpose  of  preventing 
the  growth  of  botulinum  toxin;  provided 
that  the  estabhshment  has  a  partial 
quality  control  program  as  provided  in 
§  318.4(d)  such  as  to  result  in 
compUance  with  this  provision. 

13.  In  the  table  in  §  318.7(c)(4)  under 
the  Class  of  substance  "Miscellaneous," 
the  entry  under  the  Substance  "Ascorbic 
Acid,  erythorbic  acid,  citric  acid, 
sodium  ascorbate,  and  sodium  citrate" 
would  be  revised  to  read  as  follows: 


§318.7    Approval  of  substances  for 
the  preparstion  of  products. 

«        •        *        *        • 

(c)*   •  • 
(4)*    *    * 


in 


Class  of 
sut>stance 


Substance 


Purpose 


Product 


Amount 


Miscellaneous 


Ascort3ic  acid, 
erythoctstc  acid,  cit- 
ric ackj.  sodium 
ascort>ate  arxj  so- 
dium citrate,  singly 
or  in  comtxnation 
urxler  quality  con- 
trol. 


To  delay  dis-       Fresh  beef  cuts,  fresh  lamb 
coloration.  cuts,  and  fresh  pork  cuts. 


^4ot  to  exceed,  singly  or  in  combination,  500  ppm  or  1 .8 
rngisq  inch  of  product  surface  of  ascorbic  aod  (in  ac- 
cordance with  21  CFR  182.3013),  erythorbK  acid  (In 
accordance  with  21  CFR  182.3041),  or  sodkjm 
ascortiate  fin  accordance  with  21  CFR  182.3731); 
and^or  not  to  exceed,  singly  or  in  combination,  250 
ppm  or  0.9  mg/sq  Inch  of  product  surface  of  dlric 
acid  (in  accordarwe  with  21  CFR  182.6033),  or  so- 
dkim  citrate  (in  accordance  with  21  CFR  182.6751). 


14.  Section  318.19  would  be  amended 
by  removing  the  words  "or  partial 
quality  control  program"  from 
paragraph  (e). 

15.  Paragraph  (a)  of  §  318.309  would 
be  amended  by  removing  the  words  "an 
approved"  and  "program"  and 
paragraphs  (b)  and  (c)  of  §  318.309 
would  be  amended  by  removing  "and 
submitted  to  the  Administrator  for 
approval". 

PART  319— DEFINmONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

16.  The  authority  citation  for  Part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.18.  2.53. 


17.  Section  319.5  would  be  amended 
by  removing  the  second  sentence  of 
paragraph  (e)(2)  and  revising  the  first 
sentence  to  read  as  follows: 

S  319.5    Mechanically  Separated  (Species). 

*  *  *  *  * 

(e)'  •   * 

(2)  A  prerequisite  for  label  approval 
for  products  consisting  of  or  containing 
"Mechanically  Separated  (Species)"  is 
that  such  "Mechanically  Separated 
(Species)"  shall  have  been  produced  by 
an  establishment  under  a  estabUshment 
quality  control  system.  *  *  • 

18.  The  last  sentence  in  footnote  3  to 
the  chart  in  §  319.104  would  be 
amended  by  removing  the  words 
"approved  by  the  Administrator  under 
§  318.4  of  this  subchapter." 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

19.  The  authority  citation  for  Part  381 
would  be  revised  to  read  as  follows: 

Audiority:  7  U.S.C.  138f,  450:  21  U.S.C 
451-470:  7  CFR  2.18,  2.53. 

20.  Section  381.19  would  be  revised 
to  read  as  follows: 

§381.19    Application  for  inspection: 
irradiatton  facimias. 

All  appUcants  for  inspection  whose 
operations  include  irradiation  and  other 
processing  would  submit,  to  the 
Administrator,  a  proposed  quality 
control  system  as  specified  in  §  381.149. 

§381.20    [Amended] 

21.  Section  381.20  would  be  amended 
by  removing  "the  approved  drawings, 
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specifications,  and"  from  the  first 
sentence 

22.  Section  381.53  would  be  amended 
bv  removing  paragraph  (b); 
redesignating  paragraphs  (c)  through  (m) 
af  paragraphs  (b)  through  (1). 
respe<;tively;  and  revising  paragraph  (a) 
to  read  as  follows: 

§  381 .53    Equipmant  and  utensils. 

(a)  Equipment  and  utensils  used  for 
processing  or  otherwise  handling  any 
edible  poultr>'  product  or  ingredient 
thereof,  in  any  official  establishment, 
shall  comply  with  any  applicable 
provisions  of  paragraphs  (b)  through  (1) 
of  this  section  and  otherwise  shall  be  of 
such  material  and  construction  as  will 
facilitate  their  thorough  cleaning,  insure 
cleanliness  in  the  preparation  and 
handling  of  all  edible  poultn,-  products, 
and  avoid  adulteration  and  misbranding 
of  such  products.  In  addition  to  these 
requirements,  equipment  and  utensils 
shall  not  in  any  way  interfere  with  or 
impede  inspection  procedures. 
Receptacles  used  for  handling  inedible 
products  shall  be  of  such  material  and 
construction  that  their  use  will  not 
result  in  adulteration  of  any  edible 
product  or  in  unsanitary  conditions  at 
the  establishment,  and  they  shall  bear 
conspicuous  and  distinctive  marking  to 
identify  them  as  only  for  such  use  and 
shall  not  be  used  for  handling  any 
edible  poultr\'  products. 


§381  121d    [Amendsd] 

23.  Section  381. 121d  would  be 
amended  by  removing  the  words    or 
Partial  Quality  Control  Program"  from 
paragraph  (b). 

24.  The  section  heading  and 
paragraph  (d)  of  f^  381  145  would  be 
revised  to  read  as  follows: 

§381.145    Preparation  of  products  to  be 
officially  supervised;  responsibilities  of 
official  establls^ments;  establishment 
operated  quality  control. 


(d)  Partial  Quality  Control  Programs 
(1)  Any  owner  or  operator  of  an  official 
establishment  preparing  meat  food 
products  who  is  using  a  qualitv  i  untrol 
program  for  a  product,  operation,  or  part 
of  an  operation  shall  mak.»'  the  written 
program  and  data  and  information 
generated  bv  the  program  available  to 
Program  emplovees 

(21  U)  Such  quality  (untrol  program 
shall  include,  as  appropriate  for  the 
prndurt.  operation,  or  part  of  an 
nperation  which  the  program  concerns, 
detailed  information  nn   raw  material 
control,  the  critical  check  or  control 
points,  the  nature  and  frequency  of  tests 
to  he  made,  the  charts  .ind  rt-c  nr(i^  th<il 


will  be  used,  the  length  of  time  such 
charts  and  records  will  be  maintained  in 
the  custody  of  the  official  establishment, 
the  limits  which  will  be  used  and  the 
points  at  which  corrective  action  will  be 
taken  to  prevent  recurrence  of  a  loss  of 
control,  and  the  nature  of  the  corrective 
action — ranging  from  the  least  to  the 
most  severe. 

(li)  Such  quality  control  program  shall 
be  designed  so  as  to  provide,  with  at 
least  85  percent  statistical  confidence, 
that  the  lot  mean  (process  mean)  is 
within  the  product  or  label  limit  used 
and  that,  of  a  minimum  of  3  sublot 
samples  representing  the  lot,  with  each 
sublot  sample  containing  at  least  5 
samples  representing  the  sublot.  no 
individual  sample  mean  or  sublot- 
sample  mean  shall  be  greater  than  three 
standard  errors  above,  nor  less  than 
three  standard  errors  below,  the  process 
mean. 


25.  Paragraph  (e)  of  §381.145  would 
be  amended  by  removing  the  words 
"Programs  or"  from  the  paragraph 
heading,  the  words  "or  (d)"  from  the 
first  sentence  of  paragraph  (e)(1)  and 
both  occurrences  of ".  partial  quality 
control  program,"  from  the  second 
sentence  of  the  same  paragraph  (e)(1); 
bv  removing  the  words  "or  program" 
from  the  first  and  second  sentences  of 
paragraph  (e)(2);  by  removing  ".  partial 
quality  control  program."  from 
paragraph  (e)(3);  by  revising  the  heading 
of  paragraph  (g)  and  removing  the  words 
"or  a  partial  quality  control  program" 
from  paragraph  (g)(1);  by  removing  ". 
partial  quality  control  program."  from 
paragraph  (g)(2)  introductory  text  and 
the  words  "or  program"  from  the  first 
sentence  of  paragraph  (g)(2)(ii);  and  by 
revising  paragraph  (g)(3)  to  read  as 
follows:     ■ 

§  38 1 . 1 45    Preparation  of  products  to  be 
officially  supervised;  responsibilities  of 
official  establishments;  establishnwnt 
operated  quality  control. 


(g)  Termination  of  Total 
Establishment  Quality  Control. 


(3)  If  approval  of  the  total 
establishment  quality  control  system 
has  been  terminated  in  accordance  with 
the  provisions  of  this  section,  an 
application  and  request  for  approval  of 
ihf  same  or  a  modified  total 
establishment  quality  control  system 
will  nut  be  evaluated  bv  the 
.'Xdministrator  for  at  least  6  months  from 
the  termination  date. 


S  381 .309    [Amended] 

26.  Paragraph  (a)  of  §  381.309  would 
be  amended  by  removing  the  words  "an 
approved"  and  "program"  and 
paragraphs  (b)  and  (c)  of  §  381.309 
would  be  amended  by  removing  "and 
submitted  to  the  Administrator  for 
approval". 

Done,  at  Washington.  DC  April  25. 1996. 
Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety 
[FR  Doc.  9&-10795  Filed  5-1-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  96-AQL-6] 

Establishnftent  of  Class  E  Airspace; 
Sturgis,  SO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Sturgis.  SD. 
A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  29  has 
been  developed  for  the  Sturgis 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  the  approach. 

DATES:  Comments  must  be  received  on 
or  before  June  6.  1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-5.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division. 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7459. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  peirticularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-5."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the 
conmienter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Air  Traffic 
Division,  Operations  Branch,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  or  by  calling  (847)  294-7568. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Sturgis.  SD. 
This  proposal  would  provide  adequate 
Class  E  airspace  for  operators  executing 


the  GPS  Rimway  29  SLAP  at  Sturgis 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  for  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  pubUshed  in  paragraph  6005  of 
FAA  Order  7400.90  dated  August  17, 
1995,  and  effective  September  16, 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  purusant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120.  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16. 1995,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  E5  SturpM,  SD  (New) 

(Lat.  44°25'06"N.  long.  103»22'3a"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7-mile  radius 

of  the  Sturgis  Municipal  Airport. 

*         •         •         *         * 

Issued  in  Des  Plaines.  Illinois  on  April  17. 
1996. 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 

IFR  Doc.  96-10965  Filed  5-1-96;  8:45  am] 
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14  CFR  Part  71 

[Alrapaee  Docket  No.  96-AQL-e] 

Revision  of  Class  E  Airspace;  Uk 
Ports.  IN 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaldng. 

SUMMARY:  This  notice  proposes  to  revise 
Class  E  airspace  at  La  Porte  Municipal 
Airport,  La  Porte,  IN,  to  accommodate  a 
localizer  (LOC)  Instrument  Approach 
Procedure  to  Runway  2.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  for  aircraft  executing  the 
approach. 

DATES:  Comments  must  be  received  on 
or  before  June  6, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Coimsel.  AGL-7.  Rules 
Docket  No.  96-AGL-6.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois  60018 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  .^ir 
Traffic  Division,  Operations  Branch. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Clayborn,  Air  Traffic  Division. 
Operations  Branch.  AGL-530.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemakmg 
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by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatorv',  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal 
Communications  should  identify-  the 
airspace  docket  number  and  be 
submitted  m  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
F.\A  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self -addressed, 
stamped  postcard  on  which  the 
following  statement  is  made 
"Comments  to  Airspace  Docket  No.  96- 
AGL-€  "  The  pt)Stcard  will  be  date/time 
stamped  and  returned  to  the 
commenter  All  communu:ations 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received  All  comments 
submitted  will  be  dvailable  for 
examination  in  the  Rules  Docket,  F.\A. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2.100  East 
Devon  .^venue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments   .\  report  summarizing  each 
substantive  public  contac  t  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  N?RM'9 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  rtrquest  to  the  Federal 
Aviation  .\dministratii)n,  .\ir  Traffic 
Division,  Operations  Branch,  2300  East 
Devon  .Avenue.  Des  Plaines.  Illinois 
60018.  or  bv  calling  (»47)  294-7568 
Communications  must  identify  the 
notice  number  of  this  NPRM   Persons 
interested  in  bf  mg  placed  on  a  mailing 
list  for  future  N'PRMs  should  also 
request  a  (  opv  of  .\dvisor>  Circular  No 
11-2.^.  whirJi  desc:ribes  the  application 
proceilure 

The  Proposal 

The  ¥.\.\  IS  considering  an 
amendment  to  part  "1  of  the  Federal 
.\viation  RegulatHins  (14  CFR  part  71)  to 
revise  Class  F.  airspace  at  La  Porte 
Municipal  .Airport.  l.a  Porte.  I.N.  to 
accommodate  a  lixahier  (l.CXl) 
Instrument  .Approach  PrtK;edure  ti> 
Runwdv  2  (;()ntri)lleci  airspace 
extending  upward  from  700  to  1200  feet 
AGL  IS  needed  for  aircraft  exe<  utmg  th«; 
approach  The  area  would  U'  depicted 


on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9C  dated  August  17,  1995. 
and  effective  September  16.  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71  1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techriical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  "a  significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
.Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


(Lat.  41°29'56  "  N  .  long.  86''44'17"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.3-mile 
radius  of  the  La  Porte  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  201°  bearing 
from  the  La  Porte  NDB  extending  from  the 
7.3-mile  radius  to  11.4  miles  south  of  the 
airport,  excluding  that  airspace  within  the 
Michigan  City,  IN  and  Knox,  IN  Class  E 
airspace  area. 
•  •  *  •         • 

Issued  in  Des  Plaines,  Illinois  on  April  17, 
1996. 

Maureen  Woods, 

Acting  Manager.  Air  Traffic  Division. 
IFR  Doc.  96-10966  Filed  5-1-96:  8:45  am) 
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14  CFR  Part  71 

[AlrsfMce  Docket  No.  96-AQL-4] 

Establishment  of  Class  E  Alrspacs; 
Manomonla,  Wl 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnow:  Notice  of  proposed  rulemaking. 


PART  71— {AMENDED] 

1  The  authonty  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  L'  S  C  106(g)  40103,  40113, 
40120  E  O  108')4  24  FR  9565.  3  CFR.  1959- 
If^esComp.p   389:  14  CFR  1169 

§71.1    [Amended] 

2  The  incorporation  by  reference  in 
14  CFR  71  1  of  the  Federal  .Aviation 
Administration  Order  7400  9C.  Airspace 
Designations  and  Reporting  Points, 
dated  .August  17.  1995,  and  effective 
September  16.  1995.  is  amended  as 
follows 

Pnmumph  6005     Thp  Class  E  airspace  areas 
extending  upv*ard  from  700  feet  or  more 
above  the  surface  of  the  earth. 
•  •  •  •  « 

AGL  IN  E5  La  Porle,  IN  |Revi««l| 

1j  Pone  Muni<  ipal  .Airport.  IN 

lUt   41''34  22    N     long   86'44  03"  W.) 
U  Pone  NDB 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Score  Field, 
Menomonie,  Wl,  to  accommodate  a  Very 
High  Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  instrument  ???  procedure  for 
Runway  27.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  for 
aircraft  executing  the  approach. 
DATES:  Comments  must  be  received  on 
or  before  June  6,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  OfHce  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-4,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  INF0RMATK3N: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL— 4."  The  postcard  will  be  date/time 
stamp>ed  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nile.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiHty  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Air  Traffic 
Division,  Operations  Branch,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  or  by  calling  (847)  294-7568. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futtire  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Score  Field, 
Menomonie,  Wl,  to  accommodate  a  Very 
High  Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  Instrument  Approach  Procedure 
for  Runway  27.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  for  aircraft  executing  the 


approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16, 1995.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  v/hich  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  206(g],  40103,  40113. 
40120:  E.G.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

$71.1    [Amwutod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designation?  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005    The  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         *         •  •         • 

AGL  Wl  E5  Menomonie,  Wl  [New] 

Menomonie.  Score  Field,  Wl 

(Lat.  44''53'29"  N.  long.  91'52'00"  W) 


That  airsftace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4  mile 
radius  of  Score  Field. 
*         •  •  •  • 

Issued  in  Des  Plaines.  Illinois  on  April  17. 
1996 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ANM-OOq 

Proposed  Amandment  of  Class  E 
Airspace;  La  Grande,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
amend  the  La  Grande.  Oregon,  Class  E 
airspace  to  accommodate  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  the  La  Grande/Union  County  Airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  )ime  14,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch.  ANM-530.  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-008,  1601  Und  Avenue  SW.. 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala.  ANM-532.4.  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-O08.  1601  Und  Avenue  SW.. 
Renton.  Washington  98055-4056; 
telephone  number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  \iews, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator)' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
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submitted  in  tnplicat*'  to  the  address 
Iisteil  atKivt'  t'onimenters  wishinn  the 
FAA  to  di  k.ri()wlt'<i>{f  it*  »'ipt  of  their 
(oiiiments  on  this  nolue  must  submit 
with  those  comments  d  selfailiir»-ss«?d, 
stamped  postcard  on  whu  h  the 
folU)Wing  statement  is  made 
■  Comments  to  Airspai  e  IVk  ket  No  96- 
.■\NM-008  ■■  The  postcard  wdl  be  date/ 
time  stampetl  aiul  returntHl  to  the 
(.ommeiiter   All  communicatiuns 
re(  eived  on  or  tH'fon-  the  sjhh  ified 
closing  (late  for  <  ominenis  v*ill  \n' 
considere*!  tx^fon-  takinn  ai  turn  on  the 
proposed  rule  The  proposal  lontained 
in  ihis  notu  e  md\  Ih'  i  haiiKeii  in  the 
lii{ht  of  c  omments  re^en^^l   All 
(  omments  submitted  will  tx-  available 
for  examination  at  the  ailiir^'ss  listed 
above  both  Ix'fore  ancl  after  the  (  losinn 
date  for  (  omments  A  rt'porl 
summari/auK  ea(  h  substantive  publii 
rontai  t  vsith  FAA  perstinnel  i  oiu  erned 
with  this  rulemaking  will  lie  fded  in  the 
docket 

Availability  orSPRMi 

Anv  person  niav  ot)tain  a  i  opv  of  this 
NPRNl  bv  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Braiu  h.  ANM-5  M).  ItiOl 
Lind  .-Kvenue  SVV  .  Kenton.  WashinKton 
9fl055— »()nt>  Communications  must 
identify  the  notice  numb«'r  of  this 
NF'RM    Persons  mter»>sted  m  U'lng 
plaietl  on  a  mailing  list  for  future 
NFRM  s  should  also  r»H}uesl  a  copy  of 
Atlvisory  Cin  ular  No    ll-JA.  which 
ilest  nb»'s  (he  application  pnx  edure 

The  Pr«pos4il 

The  FA.A  is  considering;  an 
amendment  to  part  ^1  of  the  Frtieral 
Aviation  Keyulations  (14  (  FK  pari  71)  to 
amend  (  l<is>  F  airspace  at  !..«  (.rande 
Oremm,  tn  ,u  ( timnn'clate  .i  new  C.F'S 
SIAP  to  the  l.a  C. rande  Tnion  County 
Airport    The  area  would  !)♦•  depu  ted  on 
BcronautK  al  i  harts  for  pilot  referem  e 
The  coordinates  for  tni>  airspai  e  d<K  ke' 
are  basetl  on  Nortl:  Viiieru  dn  Datum  H  I 
Class  E  airsp.n  r  areas  eKten<ling  upward 
from  ■"()()  feet  ur  mure  above  the  surfa(  >• 
of  the  earth  are  published  in  FaraKraph 
6005  of  FAA  Onier  '400  'K    .lated 
.\ugust  1  "    1495.  and  effei  tive 
SepteniU-r  Iti,  1 '»*»:')   whu  h  is 
incorporateil  bv  referent  e  in  14  (  FR 
71  1    The  Class  F  airspii  e  deMgnatioii 
listed  in  this  dm  ument  would  In- 
published  subs«'<j\ient!v  m  the  ( )rder 

Thf"  h  A.\  has  determined  that  this 
propose*!  reyulation  onlv  involves  an 
established  JmkIv  of  tei  hnii  al 
regulations  for  whuh  fre<)uent  and 
routin*'  timeiidments  are  net  ess,ir\  lo 
ke«'p  them  operationallv  (  urrent    It 
therefore  1 1 )  is  not  a  ■significant 
rBf[ulatorv  a<  tion  '  under  Fxe<  utive 


Order  12866.  (2)  is  not  a  •significant 
rule'  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
pr«paration  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affec;t  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  rntena  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air) 

The  Proposed  .Amendment 

In  ( imsideration  of  the  foregoing,  the 
Federal  .Aviation  .Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1  The  authority  citation  for  14  CFR 
pari  "1  continues  to  read  as  follows. 

,\uthorit>:  49  ISC  106^1.  40103.40113. 
4U1J0  EO  10854  24  FR  9565  3  CFTt.  1959- 
196irximp    p    189,  14  CFR  11.69. 

§71.1     [Amended] 

2  The  incorporation  by  reference  in 
14  CFR  '1  1  of  the  Federal  .Aviation 
.Administration  Order  '400  9C,  .Airspace 
l3esignations  and  Reporling  Points, 

. lated  .August  17.  1995.  and  effective 
,S«rptember  16.  1995,  IS  amended  as 
follows; 

Fnrngmph  6iX)^     Clas<i  E  airspace  anas 

f\trn<im)i  upv^ard  from  '00  Wt  or  morv 
abmr  !hf  surface  of  the  eart/i 


ANM  UR  ES  L*  Grande.  OR 

I-d  {,r«nde/Cnion  Countv  .Airport  OR 
ll-«t45M725    N   long  118=00  26    VV) 

Walla  Walla  VOR  UME 

(U!  4ft'05  13    N    lung   nSM'  n    W) 

I'hal  airspace  extending  upward  from  700 
!i'ft  rtN>ve  the  surface  bounded  on  the  north 
■..  .1  ,.:,-•  Sexmnmg  at  Idi   45=38  59    N.  long 
'.  :■<.  i)>  o4    \V   extending  eastwardly  to  lat 
45'i'Uti    N,  long   117^44  34    W   on  the  east 
by  . I  line  extending  to  ;al   45M5;y    N.  long 
117'4'^04  ■  W  on  the  south  by  a  line 
■•xtending  to  lai   45'17;q    N   long 
1  iH'ii'  04    W'   on  the  west  bv  a  '.ine 
extending  to  the  point  of  beninning  and 
within  a  4  3mile  rsdius  of  the  La  Grande/ 
l.'nion  Ckiuntv  .A.rport  that  airspai  e 
extending  upward  from  1  200  feel  above  the 
lurfat  e  bwjundod  bv  a  line  be^.nning  at  lat 
45'3H  59' N    lonii   n8''02f>4    \V   f-xtending 
northi,\('sl  along  \  -35'  rn  the  Walla  Walla 
VOK  DMF  \f>  hrr^.sit"  rati. vis    r.'ieni  f  norlh 
along  the  Waila  W.ilia  VOR  DMF  16  6  mile 
radius  until  inten  epting  lat   46°1X)  (X)    \ 
ihfince  aaslward  along  lat   46'O(r0O    S   to 
lonR    n''*0200    W   thente  south  along  long 


1  ir'OZ'OO"  W  until  intercepting  V-298. 
thence  westward  along  V-298  to  lat. 
45''23'30"  N,  long.  n7°4710  '  W.  to  lat. 
45'37'00"  N.  long.  117''44'34"  W,  thence  to 
the  point  of  beginning,  and  that  airspace 
bounded  on  the  north  by  the  southwest  edge 
of  V-29e,  on  the  east  by  the  Boise,  ID  Enroute 
Domestic  Airspace  Area,  on  the  south  by  the 
north  edge  of  V- 121.  on  the  west  by  the  east 
edge  of  V-182-397.  excluding  that  airspace 
within  Federal  airways  and  the  Baker,  OR. 
Class  E  airspace  area 
•  >  •  •  • 

Issued  in  Seattle,  Washington,  on  April  19. 
1996. 

Richard  E.  Prang. 

Actmg  Assistant  Manager.  Air  Traffic 
Division.  Sorth**vst  Mountain  Region 
IFR  Doc   96-10968  Filed  5-1-96;  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

National  OcMnIc  and  Atmospheric 
Administration 

15  CFR  Part  946 

[Docket  No.  96041 81 1 4-61 1 4-01  ] 
RIN0646-AF72 

Waattiar  Sarvica  Modamlzation  Criteria 

agency:  National  Weather  Service, 

National  Oceanic  and  Atmospheric 

.Administration,  Department  of 

Commerce 

ACDOM:  Proposed  amendment;  request 

for  comments 


SUMMARY:  In  accordance  with  the 
Weather  Serv  ice  Modernization  Act. 
(the  Act),  the  National  Weather  Service 
(NWS)  is  publishing  a  proposed 
amendment  to  its  criteria  for 
modernization  actions  requiring 
certification  This  amendment  adds 
criteria  unique  to  automating  a  field 
office  to  ensure  that  automation  actions 
will  not  result  in  any  degradation  of 
service  Automating  a  field  office  occurs 
after  automated  surface  observing 
system  (.ASOS)  equipment  is  installed 
and  commissioned  at  a  field  office  and 
the  NWS  employees  that  were 
performing  surface  observations  at  that 
office  are  removed  or  reassigned.  At 
sites  where  NWS  will  remain,  such  as 
Weather  Forecast  Offices,  NWS  will 
perform  the  necessary  augmentation  and 
back-up,  therefore  no  automation 
certification  is  required. 
DATES:  Comments  are  requested  by  |une 
1. 1996 

ADDRESSES:  Requests  for  copies  of 
documents  stated  in  the  preamble  as 
being  available  upon  request  and 
comments  should  be  sent  to  Julie 
Scanlon,  NOAA/NWS.  SSMC2.  Room 


9332.  1325  East— West  Highway.  Silver 
Spring,  Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Scheller.  301-713-0454. 
SUPPLEMENTARY  INFORMATION:  Section 
704(a)  of  the  Act  requires  the  NWS  to 
contract  with  the  National  Research 
Council  (NRG)  for  a  review  of  the 
scientific  and  technical  criteria  for 
specified  modernization  actions.  The 
NRC  conducted  this  review  and 
submitted  the  required  report  assessing 
the  criteria  to  the  Secretary  of 
Commerce  on  July  28.  1993.  Readers 
may  obtain  a  copy  of  this  Report  from 
the  contact  and  at  the  address  provided 
above. 

Section  704(b)  of  the  Act  requires  the 
NWS  to  publish  the  criteria  in  the 
Federal  Register,  based  on  the  NRC 
Report,  after  providing  an  opportunity 
for  public  comment  and  after  consulting 
with  the  NRC  and  the  Modernization 
Transition  Committee  (the  Committee) 
established  bv  section  707  of  the  Act. 
On  March  2, 1994  the  NWS  published 
many  of  the  required  criteria  as 
Appendix  A  to  the  general 
modernization  regulations  at  15  CFR 
946  [see  59  FR  9921).  These  criteria 
were  published  in  four  categories  as 
follows: 

(1)  those  for  modernization  actions 
that  do  not  require  prior  certification  of 
no  degradation  of  service,  i.e., 
commissioning  new  weather 
observation  systems  and 
decommissioning  outdated  NWS  radars 
(Appendix  A,  Section  I); 

(2)  those  for  modernization  actions 
that  require  certification  and  that  are 
common  to  all  such  actions,  e.g., 
providing  appropriate  notification  in  the 
National  Implementation  Plan, 
describing  local  weather  characteristics 
and  related  weather  concerns; 
comparing  services  before  and  after  the 
action  (Appendix  A,  Section  II. A.); 

(3)  those  for  modernization  actions 
that  require  certification  and  that  are 
unique  to  consolidating  field  offices 
(Appendix  A,  Section  II. B.);  and 

(4)  those  for  modernization  actions 
that  require  certification  and  that  are 
unique  to  relocating  field  offices 
(Appendix  A,  Section  II. C). 

Besides  the  proposed  new  criteria,  the 
criteria  for  commissioning  an  ASOS  and 
the  criteria  common  to  all 
modernization  actions  requiring 
certification  are  applicable  to 
automation  actions.  These  sections  of 
the  previously  published  criteria  are 
attached  for  reference  (see  Attachment 
1). 

At  the  time  these  criteria  were 
published,  the  remaining  criteria  unique 
to  automating  field  offices  and  the 


criteria  for  losing  these  offices  required 
further  development.  Since  no  actions 
to  automate  or  close  field  offices  were 
imminent,  the  publication  of  these 
additional  criteria  was  deferred. 

Developing  the  automation  criteria 
required  further  coordination  with  the 
Federal  Aviation  Administration  (FAA) 
and  the  aviation  industry  to  ensure  that 
they  would  adequately  promote  aviation 
requirements.  Developing  these  criteria 
also  required  further  refinement  of  the 
NWS'  Supplementary  Data  Program. 
There  now  appears  to  be  general 
agreement  between  the  FAA  and  the 
industry  on  aviation  service  levels 
suitable  for  incorporation  into  the 
criteria,  in  addition,  the  NWS  has 
published  a  Notice  setting  forth  its 
Supplementary  Data  Program  (60  FR 
64020,  Dec.  13, 1995.  Consequently  the 
NWS  is  now  proposing  the  remaining 
criteria  unique  to  automation  actions  at 
NWS  field  offices.  These  criteria  would 
be  added  to  Section  II  of  Appendix  A  to 
15  CFR  Part  946  as  a  new  subsection  D. 
The  NWS  will  continue  to  defer 
publication  of  the  criteria  for  closing 
field  offices. 

As  set  forth  in  the  NWS's  general 
modernization  regulations,  automation 
consists  of  removing  or  reassigning  the 
NWS  employees  responsible  for  tjiking 
surface  observations  after  an  ASOS  has 
been  commissioned.  This  process 
generally  occurs  in  two  stages. 

Ehiring  the  first  state,  an  ASOS  is 
installed  and  commissioned  and  begins 
to  provide  the  official  observations  for 
the  relevant  office.  Thee  primary 
criterion  at  this  stage  is  successful 
commissioning  of  the  ASOS  in 
accordance  with  the  previously 
published  criteria  [see  Appendix  A. 
Section  I.A.I).  In  addition,  where  the 
ASOS  is  located  on  an  airport,  the 
Secretary  of  Commerce,  in  consultation 
with  the  Secretary  of  Transportation, 
must  determine  that  the  weather 
services  provided  after  commissioning 
will  continue  to  be  in  full  compliance 
with  applicable  flight  aviation  rules 
promulgated  by  the  FAA,  Providing  this 
determination  is  an  additional  criterion 
at  these  sites.  This  determination  was 
completed  on  a  programmatic  basis  per 
a  series  of  letters  between  Dr.  Elbert  W. 
Friday.  Jr..  Assistant  Administrator  for 
Weather  Services  and  Mr.  Anthonv  J, 
Broderick,  Associate  Administrator  for 
Regulation  and  Certification,  FAA. 
dated,  November  18,  1992,  December 
20,  1992,  and  January  15,  1993,  These 
letters  will  be  included  with  each 
automation  certification  in  compliance 
with  15  CFR  946.5(b). 

At  this  first  stage,  the  ASOS 
observation  alone  often  does  not 
provide  a  replacement  for  the  manual 


observations  sufficient  to  maintain 
equivalent-services.  NWS  employees 
and/or  contract  personnel  have 
continued  to  augment  the  ASOS 
observation  pending  a  determination  of 
what  weather  observations,  in  addition 
to  those  provided  by  ASOS.  may  be 
needed  and  certification  that  the  needed 
observations  can  be  provided  by  other 
sources  without  degrading  service. 

During  the  second  state  of 
automation,  the  NWS  employees  are 
relieved  of  their  remaining  surface 
observing  responsibilities.  The  proposed 
criteria  are  intended  to  provide  the  basis 
for  certifying  that  this  action  will  not 
result  in  any  degradation  of  service,  i.e.. 
that  the  data  from  the  ASOS,  together 
with  the  data  available  from  other 
sources  are  adequate  to  support 
equivalent  services.  Automation  of  NWS 
field  offices  will  only  occur  at  those 
sites  where  there  will  no  longer  be  an 
NWS  presence.  At  sites  where  NWS  will 
remain,  such  as  Weather  Forecast 
Offices.  NWS  will  perform  the  necessary- 
augmentation  and  back-up,  therefore  no 
automation  certification  is  required. 

For  aviation  services,  an  important 
source  of  additional  data  at  many 
airports  is  that  provided  by  on-site 
augmentation  appended  to  the  ASOS 
observation.  The  extent  of  what  level  of 
augmentation  is  necessary  has  been  the 
subject  of  extensive  consultations 
between  the  FAA  and  the  aviation 
industry.  Beginning  in  June  of  1994,  the 
FAA,  the  NWS.  and  the  aviation 
industry  held  a  series  of  workshops  to 
define  such  requirements  in  a  manner 
acceptable  to  the  broad  range  of  aviation 
users.  The  participants  in  these 
workshops  established  the  objectives 
and  framework  for  a  joint  demonstration 
project  which  was  conducted  over  a  six 
month  period  at  25  sites  with  bi- 
monthly reviews  by  industry. 

During  this  process,  the  FAA  and  the 
aviation  industry  refined  the  FAA  s 
historical  practice  of  tailoring  services 
to  the  specific  requirements  of 
individual  airports,  ranking  all  airports, 
including  the  143  airports  served  bv 
NAVS  field  offices  that  are  subject  to 
certification.  This  ranking  was  done 
according  to  a  composite  score  that 
reflected  three  separate  scores:  one  for 
Bad  Weather  Operations,  which  factored 
in  both  the  percentage  of  time  that  the 
airport  is  subject  to  specified  adverse 
weather  conditions  and  total  operations 
at  the  airport;  a  second  for  distance  to 
the  nearest  suitable  alternate  airport; 
and  the  third  for  certain  airport 
characteristics,  such  as  categories  of 
Instrument  Fhght  Rules  (IFR)  approach 
capabilities,  and  operational 
designations. 


19596 


Federal  Register       Vol    61.  No    86 


Thursday,  Mav  2.  1996  /  Proposed  Rules 


BaN^'il  iin  this  »  ompoMtf  m  iir»v  thi- 
FAA  and  the  avmtion  m»lustr\ 

uit»ntilu'>l  fiiur  (  at»%{<)rios  of  airports  iiiul 
th»'  optimuni  l»'vf  1  iif  <iu^iiifnt,itiuii  for 
cat  h    Th»'  i»*v»«ls  ii^rvril  to  Hrt-  M-f  furlh 
m  the  Aviation  .S«'r\  u  f  .Strtiularil;. 
Summarv  charl  m  (  ntcrion  II  D  4  and 
those  NWS  airports  iii  t-ai  h  i  atf^jorv  art- 
listed  in  App«'iuli\  H  to  Ihf  rrKulations 

The  first  t  ateyorv  eiu  ornpass^-s 
approximatflv   100  nontowfreil  airports 
|in\oUuiK  J'  NWS  field  nffii  es)  refem><l 
til  as     [V    l^«v»'l  S«T\  11  e  airports   at 
vvhii  h  the  parties  anre««d  that  the  ASC)S 
ob«i«;r\ation  shiiuld  i  onsiitiite  the  entir* 
observation,  i  e  .  no  additional 
parameters  would  Sw  ui^inenteii    and 
there  would  (>♦•  no  inaiuiai  bai  k  up 
ThoM-  J'  airports  with  NWS  fieli! 
offiies  for  whii  h  this  level  of  si-rvicn  u 

proposed  are  listed    is     I)     Ivvel  S«irv  u  H 

airixirts  in  Apjwndix  M 

The  parties  then  akjreed  on  the  hasn 
level  of  au^riientalion  that  was  nettded 
for  purj.)os«'s  of  aviation  safety  dt  all 
lommert  lal  .iirports   This  level,  referred 
to  as    ■(!     Level  S«>rv  11  e    wiuild  ini  luile 
augmentation  of  the  following 
paramelers  thunderstorms   tornailos 
hail    vin<a.  volianu   ash     uid  tow>T 
visibilHv    In  addition,  there  would  (»• 
on-site  fkK  kup  for  th.-  .\S(  )S    This     ( 
Level  Serv  11  e  of  aufcjmentation  would  fw 
proviiieil  at  all  towered  airports      ( 
i.evei  S«Tvu  e  was  delerinined  to  \h-  the 
optiniuni  level  of  aukjnientalion  at 
approximately   100  towered  airports 
mcludinK  '>\  airports  with  NWS  field 
offices   Thi>s«>  SI  airports  with  NWS 
field  offii  es  .ire  listed  as  C"  l^vel 
Servue  airports  in  Appi'ndix  H 

At  1  IS  .Iirports.  au^jnjentation  tw'vond 
that  re^puret!  for  aviation  wfety  was 
I  onsidereil  optunum    I'hev  airports 
were  div  ided  intii  two  i  ati>){iiries    ( 1  I 
thos»-  'H  .Iirports  (mvolvmtj  40  NWS 
field  otiu  es)  whli  h  ret  eive<l  the  highest 
score,  i.e  .  ma|or  av  laiioti  hufis  and  hi^;h 
traffic  volume  airports  with  average  or 
worae  weather    referred  to  as     W     Level 
Service  airports  and  i^)  the  remainmn 
group  of  '>''  airports  (involvinK  -''  NWS 
field  offiies)  that  are  smaller  hufis  or 
spe<  lal  airports  in  other  wavs.  that  have 
worse  than  averai^e  bad  weather 
operations  for  thunderstorms  and  or 
freezing  fro/en  prtw  ipitation   <in(Li)r 
that  ar»'  remote  airports   referred  to  as 
"B     level  S*«rv  K  e  .iirports    I  fie  NWS 
airports  designated  for  tfies«'  two  levels 
of  servii  e  are  listed  in  App^'ndix  B 
under     A     Level  Ser\  k  e  and  H     Level 
Serviip  n'speitivelv 

The  maxinuun  level  of  s«Tyii  e.     A 
Level  StTVite,  would  involve 
au^menlin^  an  .\S(  )S  obst-rvatinn  tu  a 
comprehensive  suite  111  manual 
observ.itions  iin  ludinK  either  lonij  line 
Runway  Visual  Kan^^i-  IKVK)  readings  it 
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airports  e<quipped  with  remote  RVR 
(  apabihty  or.  at  other  airports,  observed 
visibility  increments  down  to  an  eighth 
of  a  mile  sixteenth  of  a  mile  and  zero 
The    B    Level  Service  would  add 
parameters  such  as  ice  pellets  aiid  snow- 
depth  to  the    C    Level  Service,  but 
would  not  include  certain  parameters, 
e  j<  .  I  loud  types  and  cloud  layers  above 
IJ  000  fiM't  whu  h  are  part  of  the  ".^" 
Ij'vel  .Servue.  but  which  were  found 
unnecessary  because  of  less  crowded 
traffic  patterns  and  or  the  less  diverse 
and  or  severe  weather  conditions  at 
these  airports   Both  "A  '  and  'B"  Level 
S«Tvice  airports  las  well  as  "C."  Level 
S«TM<e  airports,  mentioned  previously) 
would  have  on-site  backup  for  the 
ASOS 

(.ntenon  11  D  4a  incorporates  the 
af)<)ve  augmentation  levels  into  the 
(  ertifii  atlim  process  for  the  NWS  field 
offii es  involved 

It  should  be  note<l  that  F.A.\  funds. 
not  NWS  funds,  would  be  used  to 
provide  the  required  level  of 
au^^nientation  at  airports  transitioning  to 
the  ^A.^    .^t  the  present  time,  funds  are 
availafile  to  provide  augmentation 
f>eyond  the  "C  '    l>evel  only  at  those  22 
airp4)rts  with  the  maximum  level  of 
aviation  a<  tivity   commonly  referred  to 
as  \-.\.\  level  5  airports   The  10  NWS 
field  offices  subiec  t  to  automation 
(  ertification  among  these  22  airports  are 
denoteii  m  .\pj>endix  B  with  a  '♦" 
( :onse«^uently   for  thov  "A"  and    B" 
(^vel  airports  at  which  funding  is  nof 
available,  the  criterion  would  be  that 
augmentation  would  continue  to  be 
provided  at  the  existing,  level  CC" 
Level  Servicel   but  would  be  upgraded 
to  the  optimum  level  if  funds  became 
available 

The  delay  in  achieving  the  desire<i 
level  of  serv  u  e  at  these  airports  should 
not  t;e  ci)nfuse<i  with  a  dejiradation  of 
service  related  to  any  automation  action 
lO  the  extent  that  there  may  be  any 
perceive<l  rfductinn  in  the  level  of 
serv  K  e    It  would  f)e  the  result  of  funding 
limitations  and  would  ix  cur  lor  already 
has  (x;curredl  independently  of  the 
automation 

.\s  stated  above,  the  FAA  will  be 
responsible  fur  ensuring  the  required 
level  of  augmentation   by  their  own 
employees,  by  Limited  .Aviation 
Weather  Reporting  Station  ILAWRS).  or 
by  (  onlrac  t.  at  ail  NWS  sites  being 
transitioned  to  the  F.\.A  and  sub(ect  to 
automation  i  ertification  The  NWS  has 
developed  a  checklist  to  ensure  the 
smooth  transition  of  augmentation/back- 
up responsibility  from  the  NWS  to  the 
FA,^  for  those  sites  being  transitioned 
The  (  he<  klist  specifically  takes  into 
I  onsideration  the  V,\.\  service  level 
stand.irds  and  dixiuments  that  the 


needed  steps  have  been  completed,  eg.. 
ASOS  equipment  is  properly 
configured  Af^er  site  transition  to  the 
F.AA,  the  NWS  will  retam  responsibility 
for  .\SOS  maintenance,  observer 
certification  and  site  inspection. 
Completion  of  this  checkhst  is 
specifically  included  as  an  element  of 
proposed  Criterion  II. D. 4 

Some  weather  parameters  observed 
manually  today  will  not  be  observed  by 
.\SOS  or  appended  to  those  augmented 
observations  supporting  aviation 
services,  at  least  initially  To  ensure 
equivalent  services,  the  NWS  has 
introduced  two  new  classes  of 
observations:  Supplementary  Data 
Observations  (SDOs).  which  are  event 
driven,  i  e  ,  taken  only  when  a 
phenomenon  is  observed  and  not  at  any 
scheduled  time,  and  Supplementary 
Climate  Data  (SCDs).  which  are 
routinely  scheduled  observations  usefijl 
for  climatological  applications  and 
hydrometeorological  operations  Both 
types  of  observations  will  originate  at 
the  1 18  NWS  Weather  Forecast  Offices 
(WFOs)  and  be  disseminated  through 
normal  NWS  communications  systems, 
the  Family  of  Services,  the  NOAA 
Weather  \Vire.  and  various  commercial 
vendor  services  The  full  suite  of 
elements  which  could  be  reported  as 
Supplementarv  Data  are  described  in 
the  December  13.  1995  Federal  Register 
notice  Of  course,  each  WTO  will  report 
only  those  elements  that  it  observes,  i  e., 
those  phenomena  that  occur  in  its  area. 
,\daitional  surface  observational  data 
in  the  ,*lSOS  era  will  also  continue  to  be 
available  from  over  20,000  automatic 
and  manual  hydrometeorological  sites, 
including  cooperative  and  hydrological 
networks 

Proposed  Criterion  II  D  5  requires  that 
the  certification  include  a  determination 
that  these  data  reported  from  adjacent 
WFO(s)  together  with  the  ASOS 
observation  as  augmented  and  any 
complementary  data  such  as  satellite 
and  lightning  detection  data  are 
adequate  to  ensure  no  degradation  of 
service  for  all  users. 

A.  ClaMification  Lnder  Executive 
Order  12866 

These  proposed  regulations  establish 
procedures  and  criteria  for  certifying 
that  certain  actions  to  modernize  NWS 
will  not  result  in  any  degradation  of 
weather  services  to  the  affected  service 
area  Thev  will  not  result  in  any  direct 
or  indirect  economic  impacts,  and  have 
been  determined  not  to  be  significant  for 
purposes  of  EO   12866 

B.  Regulatory  Flexibility  Act  Analysis 

These  regulations  set  forth  the  criteria 
for  certifying  that  certain  modernization 


actions  will  not  result  in  a  degradation 
of  service  to  the  affected  area.  These 
criteria  will  be  appended  to  the  Weather 
Service  Modernization  regulations.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that 
these  criteria,  if  adopted  as  proposed, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  proposed  criteria  are 
intended  for  internal  agency  use,  and 
the  impact  on  small  business  entities 
will  be  negligible.  The  proposed  criteria 
do  not  directly  affect  "small  government 
jurisdictions"  as  defined  by  Pub,  L.  96- 
354.  the  Regulatory  Flexibility  Act. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 

C  Paperwork  Reduction  Act  of  1980 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Pub.  L.  96-511,  the 
Paperwork  Reduction  Act  of  1980. 

D.  E.O.  12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

E.  National  Environmental  Policy  Act 

NOAA  has  concluded  that  pubhcation 
of  this  proposed  rule  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  A  programmatic 
Environmental  Impact  Statement  (EIS) 
regarding  NEXRAD  was  prepared  in 
November  1984,  and  an  Environmental 
Assessment  to  update  the  portion  of  the 
EIS  dealing  with  the  bioeffects  of 
NEXRAD  non-ionizing  radiation  was 
issued  in  1993. 

List  of  Subjects  in  15  CFR  Part  946 

Administrative  practice  and 
procedure,  certification, 
Commissioning.  Decommissioning, 
National  Weather  Service,  Weather 
service  modernization. 

Dated:  April  29.  1996, 
Elbert  W.  Friday,  Jr,. 

Assistant  Administrator  for  Weather  Services. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  946  is  proposed 
to  be  amended  as  follows: 

PART  946— [AMENDED] 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 


Authority:  Title  VII  of  Pub.  L.  102-567.  106 
Stat  4303  (15  U.S.C,  313n.) 

2.  Appendix  A  is  amended  by  adding 
a  new  subsection  (D)  under  section  II. 
Criteria  for  modernization  actions 
requiring  certification,  to  read  as  set 
forth  below.  Subsections  I.  (A)(2)  and  II. 
(A)  are  republished  without  change  for 
the  convenience  of  the  reader. 

Appendix  A  to  Part  946 — National 
Weather  Service  Modernization 
Criteria 

I.  Modernization  Criteria  for  Actions  Not 
Requiring  Certification 

I  A)  Commissioning  of  New  Weather 
Observation  Systems 

(1)  Automated  Surface  Observation  Systems 
(ASOS) 

Purpose:  Successful  commissioning  for  full 
op>erational  use  requires  a  demonstration,  by 
tests  and  other  means,  that  the  ASOS 
equipment,  as  installed  in  the  field  office, 
meets  its  technical  requirements;  that  the 
prescribed  of>erating,  maintenance,  and 
logistic  support  elements  are  in  place:  that 
operations  have  been  properly  staffed  with 
trained  personnel  and  that  the  equipment  can 
be  operated  with  all  other  installed  mating 
elements  of  the  modernized  NWS  system. 
Note:  It  may  be  necessary  to  incorporate 
work-arounds  to  complete  some  of  the  items 
listed  below  in  a  timely  and  cost-effective 
manner.  A  work-around  provides  for  an 
alternative  method  of  meeting  a 
commissioning  criteria  through  the 
application  of  a  pre-approved  operational 
procedure  implemented  on  a  temporary 
basis,  for  example,  by  human  augmentation 
of  the  observation  for  the  occurrence  of 
freezing  rain,  until  such  time  as  a  freezing 
rain  sensor  has  been  accepted  for  op>erational 
use  with  ASOS.  The  ASOS  Plan  referenced 
below  includes  a  process  for  recommending, 
approving,  and  documenting  work  arounds 
and  requires  that  they  be  tracked  as  open 
items  until  they  can  be  eliminated  by 
implementation  of  the  originally  intended 
capability. 

References:  The  criteria  and  evaluation 
elements  for  commissioning  are  set  forth  and 
further  detailed  in  the  NWS-Sponsored 
Automated  Surface  Observing  System 
(ASOS)  Site  Component  Commissioning  Plan 
(the  ASOS  Plan),  more  specifically  in 
Addendum  I.  Appendix  D  of  the  ASOS  Site 
CompKjnent  Commissioning  Evaluation 
Package  (the  ASOS  Package). 

Criteria:  a.  ASOS  Acceptance  Test:  The  site 
component  acceptance  test,  which  includes 
objective  tests  to  demonstrate  that  the  ASOS, 
as  installed  at  the  given  site,  meets  its 
technical  specifications,  has  been 
successfully  completed  in  accordance  with 
item  la,  p.  b-2  of  Appendix  D  of  the  .^SOS 
Package. 

b.  Sensor  Siting:  Sensor  sitings  provide 
representative  observations  in  accordance 
with  Appendix  C  of  the  ASOS  Package, 
Guidance  for  Evaluating  Representativeness 
of  ASOS  Observations  and  item  lb,  p.  D-2 
of  Appendix  D  of  the  ASOS  Package. 


c.  Initialization  Parameters:  Initialization 
parameters  are  in  agreement  with  source 
information  provided  by  the  ASOS  Program 
Office,  in  accordance  with  item  Ic.  pp  D-2 
&  D-3  of  Appendix  D  of  the  ASOS  Package. 

d.  Sensor  Peiformance  Verification:  Sensor 
performance  has  been  verified  in  accordance 
with  the  requirements  suted  in  the  ASOS 
Site  Technical  Manual  and  item  Id,  p  D-3 
of  the  ASOS  Package. 

e.  Field  Modification  Kits/Firmware 
Installed:  All  critical  field  modification  kits 
and  firmware  for  the  site  as  required  by 
attachments  3a  &  b  (pp.  D-45  &  I>-46)  or 
memorandum  issued  to  the  rogions,  have 
been  installed  on  the  ASOS  in  accordance 
with  item  le,  p.  D-4  of  Appendix  of  the 
ASOS  Package. 

f  Operations  and  Maintenance 
Documentation:  A  full  set  of  operations  and 
maintenance  documentation  is  available  in 
accordance  with  items  2a-h,  pp.  D-5  &  D- 
6  of  Appendix  D  of  the  ASOS  Pack^e 

g.  Notification  of  and  Technical 
Coordination  with  Users:  All  affected  users 
have  been  notified  of  the  initial  date  for 
ASOS  operations  and  have  received  a 
technical  coordination  package  in  accordance 
with  item  2i,  pp.  D-6  &  D-7  of  Appendix  D 
of  the  ASOS  Pacltage. 

h.  Availability  of  Trained  Operations 
Personnel:  Adequate  operations  staff  are 
available,  training  materials  are  available, 
and  required  training  has  been  completed, 
per  section  3.2,3.1  of  the  ASOS  Plan,  in 
accordance  with  items  3a-c.  p.  D-8  of 
Appendix  D  of  the  ASOS  package. 

i.  Maintenance  Cafwbility:  Proper 
maintenance  persoimel  and  support  systems 
and  arrangements  are  available  in  accordance 
with  items  4a-«.  pp.  I>-9  &  D-10  of 
Appendix  D  of  the  ASOS  Package. 

j.  Performance  of  Site  Interfaces:  The 
equipment  can  be  operated  in  all  of  its 
required  modes  and  in  conjunction  with  all 
of  its  interfacing  equipment  per  the  detailed 
checklists  of  items  5a-b.  pp.  D-11  &  D-19  of 
Appendix  D  of  the  ASOS  Package 

k.  Support  of  Associated  .NWS  Forecasting 
and  Warning  Services:  The  equipment 
provides  proper  suppwrt  of  N'WS  forecasting 
and  warning  services  and  archiving, 
including  operation  of  all  specified  automatic 
and  manually  augmented  modes  per  the 
checklist,  items  6a-e.  pp.  D-20  to  D-29,  of 
Appendix  D  of  the  ASOS  Package 

I.  Service  Backup  Capabilities:  Personnel, 
equipment,  and  suppwrting  services  are 
available  and  capable  of  providing  required 
backup  readings  and  services  in  suppwrt  of 
operations  when  primary  equipment  is 
inoperable  in  accordance  with  items  7a-g. 
pp.  D-30  to  D-32.  to  Appendix  D  of  the 
ASOS  Package. 

m.  Augmentation  Capabilities:  Personnel 
are  available  and  trained  to  provide 
augmentation  of  .\SOS  observations  in 
accordance  with  augmentation  procedures. 
items  8a-c.  p.  D-33  of  Appendix  D  of  the 
ASOS  Package. 

n  Representativeness  of  Observations: 
Observations  are  representative  of  the 
hydrometeorological  conditions  of  the 
observing  location  as  determined  by  a  period 
of  observation  of  at  least  60  days  prior  to 
commissioning  in  accordance  with  Appendix 
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C,  an.!  ,lf!n  h.-   ,.p    1»-  J  "  to  ! V  J-t  o!  ApfH-iulix 
[)  of  !h.'  A.sOS  P,i(  kaKf 
*  •  •  •  • 

II   CJ-ifena  for  Modernization  Action* 
RequtrinK  Ortification 

,.A;  CnttT.a  Conin'  'iJ  (■■'  ,i!i   I\ pes  ot 
i^criifiratii'n^  lExrrftt  J^  Srtfii! 

1  Niitifu  .ilion    Advam  fil  r.onfu  >itio[i  anii 
shf  expetlfd  ddte  of  thii'  pruposed 

i.ertifu  lilion  have  t»>«Ti  prov  nifii  iii  thi' 
Natioiidl  ImpltTnentdliDn  PUiii 

2  I.CH  dl  VV*'<itfi«r  Charai  lenslii  s  and 
Weather  Related  Conierns   A  des^nptiun  of 
li«  al  weather  i  harattenstu  s  ami  weather 
rvlated  ccinierns  whu  h  affei  t  the  weather 
serMtes  pn)\  ided  to  the  affet  te<l  servue  area 
IS  pn-ivided 

,1   Oimpanson  of  Services   Aiuinpanson 
of  services  t)ff()re  and  after  the  profX)sed 
action  demonstrates  that  all  servues 
I  urrentlv  prv)vided  to  the  affe(  ted  serv-ue 
area  will  lontinue  to  f)e  provided 

4  Recent  or  fcixpected  Mo<lernization  of 
N'WS  Operations  in  the  Affected  Serv  ice 
Area   A  description  of  recent  or  expected 
modernization  of  NWS  operations  in  the 
affected  service  area  is  provided 

5  NEXRAD  Network  Cxjverage   NEXRAD 
network  coverage  or  gaps  in  c  overage  at 

10, IKK)  feet  over  the  affected  service  area  are 
identified 

6  .^ir  Safety  Appraisal  (applies  only  to 
relocation  and  c:losure  of  field  offic  es  at  an 
airportl   Verification  that  there  will  be  no 
degradation  of  serv  ic  e  that  affects  aircraft 
safety  has  twen  made  by  conduc  ting  an  air 
safety  appraisal  in  consultation  with  the 
Federal  Aviation  Administration 

7  Evaluation  of  Servu  es  to  InState  L'sers 
(applies  only  to  relcxation  and  closure  of  the 


only  field  office  in  a  Slate)   Verification  that 
there  will  l)e  no  degradation  of  weather 
sen.  11  es  prov  ided  to  the  State  has  been  made 
bv  evaluating  the  effect  on  weather  services 
provided  to  In-State  L'sers 

H   Liaison  Officer  Arrangements  have  been 
rnacie  to  retain  a  Liaison  Officer  in  the 
affected  serv  u  e  area  for  at  least  two  years  to 
provuie  timely  information  regarding  the 
dc  tivities  of  the  NWS  which  may  affect 
service  to  the  c  ommunity,  including 
mcxiernization  and  restructuring,  and  to  work 
with  area  weather  service  users,  including 
persons  asso<;iated  with  general  aviation. 
(  ivil  defense,  emergency  preparedness,  and 
the  news  media,  with  respect  to  the  provision 
of  timely  weather  warnings  and  forecasts. 

9  Meteorologistln-Charges  (MIC) 

Rec  ommendation  to  Certify:  The  MIC  of  the 
future  WFO  that  will  have  responsibility  for 
the  affec  ted  service  area  has  recommended 
certific  ation  in  accordance  with  15  CFR 
446  7(a), 

10  Regional  Directors  Certification:  The 

c  cognizant  Regional  Director  has  approved  the 
MICs  recommended  certification  of  no 
degradation  of  service  to  the  affected  service 
area  in  accordance  with  15  CFR  946.8. 


IDI  Proposed  Modernization  Criteria  Unique 
to  Automation  Certifications 

1  C-ompliance  with  flight  aviation  rules 
(applies  on  airports  only)  Consultation  with 
the  Federal  Aviation  Administration  (FAA) 
has  verified  that  the  weather  services 
provided  after  the  commissioning  of  the 
relevant  ASOS  unit(s)  will  be  in  full 

c  ompliance  with  applicable  Federal  Aviation 
Regulations  promulgated  by  the  FAA. 

2  .ASOS  Commissioning:  The  relevant 
.ASOS  unit(s)  have  been  successfully 


commissioned  in  accordance  with  the  criteria 
set  forth  in  section  I  A  1  of  this  Appendix 

3  User  Confirmation  of  Services.  Any  valid 
user  complaints  related  to  actual  system 
Ijerformance  received  since  commissioning 
of  the  .ASOS  have  been  satisfactorily  resolved 
and  the  issues  addressed  in  the  MICs 
recommendation  for  certification. 

4  Aviation  Observation  Requirement:  At 
sites  subject  to  automation  certification,  all 
surface  observations  and  reports  required  for 
aviation  services  can  be  generated  by  an 
.ASOS  augmented  as  necessary  by  non-NWS 
personnel. 

a  The  ASOS  observation  will  be 
augmented/backed-up  to  the  level  specified 
in  Appendix  B  as  described  in  the  Aviation 
Service  Standards  Summary  chart,  except 
that,  if  funds  needed  for  such  level  of  service 
are  not  available  at  those  airpwrts  listed  as 
"A"  or  "B  "  Level  Service  airpKJrts  in 
.Appendix  B.  the  ASOS  will  be  augmented/ 
backed-up  at  the  "C"  Level  Service  until 
funds  become  available. 

b.  The  transition  checklist  has  been  signed 
by  the  appropriate  Region  Systems 
Operations  Division  Chief 

5  General  Surface  Observation 
Requirement:  The  total  observations  available 
cire  adequate  to  supfjort  the  required 
inventory  of  services  to  users  in  the  affected 
area.  All  necessary  hydrometeorological  data 
and  information  are  available  through  ASOS 
as  augmented  in  accordance  with  this 
section,  through  those  elements  reported  as 
supplementary  data  by  the  relevant  Weather 
Forecast  Office(s).  or  through  other 
complementary  sources.  The  adequacy  of  the 
total  surface  observation  is  addressed  in  the 
MICs  recommendation  for  certification. 

BiLUNG  CODE  3510-12-M 


Aviation  Service  Standards  Summary 


"D"  Level  Service 
St and- Alone  ASOS 


I 

V 


"C"  Level  Service  Add-Ons 

•  Backup  basic  service 

•  Augmentation  of: 

-  Thunderstora  occurence 

-  Tomadic  activity 

-  Hail 

-  Virga 

-  Volcanic  ash 

-  Tower  visibility 


I 

V 


"B"  Level  Service  Augmentation  Add-Ons 

-  Long-line  Runway  Visual  Range    (RVR) 
at  designated  sites* 

(may  be  instsmtaneous  readout) 

-  Freezing  drizzle 

-  Ice  pellets 

-  Snow  depth  on  ground 

-  Snow  increasing  rapidly  remark 

-  Thunderstrom/lightning  location  remark 

-  Observed  significant  weather  not  at  station 


I 

V 


"A"  Level  Service  Augmentation  Add-Ons 

-  Either  10-minute  long-line  RVR  or  visibility 
increments  dotm  to  1/8,    1/16,    and  0 

-  Sector  visibility 

-  Variable  sky 

-  Cloud  types 

-  Cloud  layers  above  12,000  feet 

-  Widespread  dust,    sand,    and  smoke  obstructions 

-  Volcanic  ezruptions 


-   in  Appendix  B,    indicates  site   that  will  provide  long-line  RVR 


UMI 
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3  Appendix  B  is  added  to  Part  946  to 
read  as  follows: 

Appendix  B  to  Part  94&— Airport 
Tables 


"A"  Level  Service  Airports 


Akron,  OH"  

Albany,  NY*  

Atlanta,  GA'  •  

Baltrrwre,  MD'  

Boston,  MA'  " 

Chartotte,  NC  •    

Chicago-O'Hare  (AV).  IL'  ' 

Cincinnati,  OH  •   

Columbos,  OH  

Dayton,  OH*  

Des  Mo«nes,  lA*  

'  Detroit.  Ml  *  ' 

FairtMnks,  AK*  

Fresno,  CA*  

Greenstxxo.  NC*  

Hartlofd.  CT-  

Indianapolis,  IN*  

Kansas  City.  MO*  

Lansing.  Ml'  

Las  Vegas,  NV 

Los  Angeles  (AV).  CA*  

Louisville,  KY*  

Milwaukee,  Wl*  

Minneapolis.  MN*  

Newark,  NJ  •  * 

Oklahoma  City,  OK* 

PtX3enJx,AZ*  

Portland,  OR*  

Providerx;e,  Rl'  

Raleigh,  NC*  

Richrrxjnd.  VA* 

Rochester,  NY*  

Rocklord,  IL*  

San  Antonio,  TX*  

San  Diego,  CA  

San  Francisco,  CA '  '  

Spokane,  WA" 

Syracuse.  NY*  

Tallahassee,  FL  : 

Tulsa.  OK  


CAK. 

ALB. 

ATL. 

BWI. 

BOS. 

CLT. 

ORD. 

CVG. 

CMH. 

DAY. 

DSM. 

DTW. 

FAI. 

FAT. 

GSO. 

BDL 

IND. 

MCI. 

LAN. 

LAS. 

LAX. 

SDF. 

MKE. 

MSP. 

EWR. 

OKC. 

PHX. 

PDX. 

PVD. 

RDU. 

RIG. 

ROC. 

RFD. 

SAT. 

SAN. 

SFO. 

GEG. 

SYR. 

TLH. 

TUL 


"B"  Level  Service  Airports 


LA- 


Baton  Rouge, 

Billings,  MT'  , 

Charleston.  WV   

Chattanooga,  TN*  

Colorado  Springs.  CO  . 

Daytona  Beach,  FL  

El  Paso,  TX    

Flint,  Ml  

Fort  Wayne,  IN 

Honolulu.  HI  

Huntsville.  AL* 

Knoxville.  TN*  

Lincoln.  NE'  

Lubbock,  TX  

Madison.  Wr  

Moline.  IL"  , 

Montgomery.  AL*  

Muskegon.  Ml'  

Norfolk,  VA'  

Peona.  IL 

Savannah,  GA'  

South  Bend.  IN*  

Tucson,  A2   

West  Palm  Beach,  FL* 


BTR 

BIL 

CRW. 

CHA, 

COS. 

DAB. 

ELP. 

FNT 

FWA 

HNL. 

HSV. 

TYS. 

LNK. 

LBB 

MSN. 

ML!. 

MGM 

MKG. 

ORF 

PIA. 

SAV 

SBN 

TUS 

PBI. 


APPENDIX  B  TO  Part  946— Airport 
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Youngstown.  OH*  YNG 


"C"  Level  S«rvic«  Airports 


Abilene,  TX  

Alltentown,  PA 

Asheville,  NC  

Athens,  GA 

Atlantic  City.  NJ  

Augusta.  GA 

Austin.  TX  

BakerfieW.  CA  

Bridgeport.  CT 

Bnstol,  TN  

Casper,  WY 

Columbia.  MO  

Columbus.  GA - 

Dubuque,  lA  

Erie.  PA 

Eugene,  OR  

Evansville,  IN  

Fargo.  ND  

Fori  Smith,  AR  

Grand  Island.  NE  

Helena.  MT  

Huntington.  WV  

Kahului,  HI  

Key  West.  FL  

Lewiston,  ID  

Lexington,  KY 

Lynchburg.  VA  

Macon,  GA  

Mansfield.  OH  |  MFD. 

Meridian.  MS MEL 


ABI. 

ABE. 

AVL. 

AHN. 

ACY. 

AGS. 

AUS. 

BFL. 

BDR. 

TRI. 

CPR. 

COU. 

CSG. 

DBO. 

ERI. 

EUG. 

EVV. 

FAR. 

FSM. 

GRI. 

HLN. 

NTS. 

OGG. 

EYW. 

LWS. 

LEX. 

LYH. 

MCN. 


Olympia.  WA  

Port  Arthur,  TX  .... 

Portland.  ME  

Rapid  City.  SD  .... 

Redding,  CA 

Reno.  NV  

Roanoke.  VA 

Rochester.  MN  .... 

Salem.  OR  

Santa  Mana.  CA 

Sioux  City,  lA  

Sp)ringfield.  IL  

Stockton.  CA  

Toledo,  OH 

Waco,  TX  

Watertoo,  lA  

Wilkes-Barre,  PA 
Williamsport,  PA  . 
Wilmington,  DE  .. 
Worcester.  MA  ... 
Yakima.  WA  


OLM. 

BPT. 

PWM. 

RAP. 

RDD. 

RNO. 

ROA. 

RST. 

SLE. 

SMX. 

SUX. 

SPI. 

SCK. 

TOL 

ACT. 

ALO. 

AVP. 

IPT. 

ILG. 

ORH. 

YKM. 


"D"  Level  Service  Airports 


ALS. 
APN. 
AST. 


Alannosa,  CO 

Alpena,  Ml  

Astoria,  OR  

Beckley,  WV ;  BKW. 

Canbou,  ME  CAR. 

Concordia,  KS 

Concord,  NH  

Elkins,  WV 

Ely,  NV  

Havre,  MT  

Homer.  AK  

Houghton  Lake,  Ml  

Huron,  SD  

International  Falls,  MN 


CNK. 

CON. 

EKN. 

ELY. 

HVR. 

HOM. 

HTL. 

HON. 

INL 
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KalispeH.  MT  

Lander.  WY  

Noflolk.  NE 

Sauit  Ste.  Marie.  Ml 

Scottsblufl.  NE  

Sheridan,  WY 

SL  CkHJd,  MN  

Tupeto,  MS 

Valentine.  NE 

Victoria.  TX  

Wichita  Falls.  TX 

Williston.  ND  

Winrwmucca.  NV  ... 


FCA. 

LND. 

OFK. 

SSM. 

BFF. 

SHR. 

STC. 

TUP. 

VTN. 

VCT. 

SPS. 

ISN. 

WMC. 


♦—Maximum  activity  (level  5)  airport. 
*— Long-line  RVR  designated  site. 

(FR  Doc.  96-11010  Filed  5-1-96;  8:45  am] 
BtLUNQ  COOE  3S10-12-M 


DEPARTMENT  OF  THE  INTERIOR 
Bgreau  of  Indian  Affairs 
25  CFR  Part  250 

RtN  107»-AD68 

Indian  Fishing— Hoopa  Valley  Indian 
RMarvatlon 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  proposes  to  eliminate  25  CFR  Part 
250  as  mandated  by  Executive  Order 
12866  to  streamline  the  regulatory 
process  and  enhance  the  planning  and 
coordination  of  new  and  existing 
regulations.  The  necessity  for  this  rule 
no  longer  exists. 

DATES:  Comments  must  be  received  on 
or  before  July  1.  1996. 

ADDRESSES:  Mail  comments  to  Gary 
Rankel,  Chief.  Branch  of  Fish,  Wildlife 
and  Recreation.  Office  of  Trust 
Responsibilities.  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  1849 
C  St.  NW,  Mail  Stop  4513-MIB, 
Washington,  DC  20240;  OR,  hand 
deliver  them  to  Room  4513  at  the  above 
address.  Comments  vnW  be  available  for 
inspection  at  this  address  from  9:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday 
beginning  approximately  2  weeks  after 
publication  of  this  document  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Rankel.  (202)  208-4088. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  for  which  this  rule  was 
promulgated  has  been  fulfilled  and  the 
rule  is  no  longer  required.  The  Hoopa 


Valley  Tribe  has  established  regulations 
to  protect  the  fishery  resources  and 
fishing  rights  of  Indians  of  the  Hodpa 
Valley  Indian  Reseiration.  The  Yurok 
Tribe,  which  is  also  covered  under  these 
regulations,  is  in  the  final  stages  of 
drafting  regulations  covering  fishing  by 
their  members.  This  proposed  rule  will 
eliminate  25  CFR  Part  250.  Indian 
Fishing — Hoopa  Valley  Indian 
Reservation. 

Public  Participation  Statement 

Publication  of  the  proposed  rule  by 
the  Department  of  the  Interior 
(Department)  provides  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Interested  persons 
may  submit  written  comments  regarding 
the  proposed  rule  to  the  location 
identified  in  the  ADDRESSES  section  of 
this  document. 

Evaluation  and  Certification 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(0MB)  that  the  elimination  of  this  rule 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

The  Office  of  Management  and  Budget 
has  determined  the  elimination  of  this 
rule  is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

There  will  be  no  economic  effect  on 
each  tribal  government  and  tribal 
organization  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  and 
no  additional  outlays  will  be  required  of 
tribal  governments,  tribal  organizations, 
and  the  Federal  Government. 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  the  elimination  of  this  rule  will  not 
have  "significant"  takings  implications. 
The  elimination  of  this  rule  does  not 
pertain  to  "taking"  of  private  property 
interests,  nor  does  it  impact  private 
property. 

The  Department  has  determined  that 
the  elimination  of  this  rule  will  not  have 
significant  federalism  effects  under 
Executive  Order  12612  and  will  not 
interfere  with  the  roles,  rights  and 
responsibilities  of  states. 

The  Department  has  determined  that 
the  elimination  of  this  rule  will  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

No  information  collection  is  required 
in  the  elimination  of  this  rule  that 
would  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 


Drafting  Information 

The  primary  author  of  this  document 
is  Bettie  Rushing,  Bureau  of  Indian 
Affairs. 

List  of  Subfects  in  25  CFR  Part  250 

Indians,  Indian — fishing  rights. 

Under  the  authority  of  Executive 
Order  12866,  and  for  the  reasons  stated 
above,  it  is  proposed  to  remove  25  CFR 
part  250. 

Dated:  April  11,1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  96-10838  Filed  5-01-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-O70-O001b;  FRL-6452-1] 

Approval  and  Profflulgation  of  State 
Implementation  Plans;  Caiifomia  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  Agency 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Caiifomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  firom  the 
transfer  of  gasoline  in  stationary  storage 
containers,  delivery  vessels,  bulk  plants, 
and  vehicle  fuel  tanks. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  wdll  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  3. 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Havrthome  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Caiifomia  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 
San  loaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  Fresno.  CA  93721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
lA-5-31.  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1197. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
Rule  4621,  Gasoline  Transfer  into 
Stationary  Containers.  Delivery  Vessels, 
and  Bulk  Plants,  and  Rule  4622. 
Transfer  of  Gasoline  into  Vehicle  Fuel 
Tanks,  submitted  to  EPA  on  November 
18.  1993  and  May  24,  1994  by  the 
Caiifomia  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Autliority:  42  U.S.C.  7401-7671q. 

Dated:  March  24. 1996. 
Felicia  Marcus, 
Regional  Administrator. 
(FR  E)oc.  96-10569  Filed  5-01-96:  8:45  ami 
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FEDERAL  COMHUIUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-79;  Rftl-8779] 

Television  Broadcasting  Services; 
Kearney,  NE 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  mle. 
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summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Citadel 
Communications.  L.L.C.  seeking  the 
allotment  of  LrHF  Channel  20-  to 
Kearney.  NE,  as  the  community's 
second  local  television  service.  Channel 
20-  can  be  allotted  to  Kearney  in 
compliance  v^ith  the  Commissions 
minimum  distance  separation 
requirements  w^ithoul  the  imposition  of 
a  site  restriction,  at  coordinates  40—41- 
54  North  Latitude  and  99-05-«0  West 
Longitude.  The  proposed  allotment  at 
Kearney  is  not  affected  by  the 
Commission's  temporar>'  freeze  on  new 
television  allotments  in  certain 
metropolitan  areas. 

DATES:  Comments  must  be  filed  on  or 
before  lune  17.  1996,  and  reply 
comments  on  or  before  )uly  2.  1996. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  Eric  L.  Bernthal,  Esq..  Kevin 
C  Boyle.  Esq.,  Steven  H.  Schulman. 
Esq.,  Latham  &  Watkins,  1001 
Pennsylvania  Avenue.  NW..  Suite  1300. 
Washington,  DC  20004  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  S'otice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-79.  adopted  Mart:h  25.  1996,  and 
released  .\pril  24,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  96-10852  Filed  5-1-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  85-06;  Notie«  11] 

RIN[2127-AG35] 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Brake  Systems; 
Light  Vehicle  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)^ 

SUMMARY:  This  document  proposes  to 
extend  the  requirements  of  Federal 
motor  vehicle  safety  standard  (FMVSS) 
No.  135,  Passenger  Car  Brake  Systems. 
to  trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  (GVWR)  of  10,000  pounds 
(4,536  kilograms)  or  less.  As  a  result, 
manufacturers  of  such  vehicles  have  the 
option  of  complying  with  either  FMVSS 
No.  105  or  FMVSS  No.  135  for  an 
interim  five  year  period,  after  which  all 
light  vehicles  would  have  to  comply 
with  FMVSS  No.  135.  The  agency 
believes  that  such  an  amendment  would 
be  consistent  with  the  agency's  policy  of 
achieving  international  harmonization 
whenever  possible,  consistent  with  the 
statutor>'  mandate  to  ensure  motor 
vehicle  safety. 

DATES:  Comment  Period:  Comments  on 
this  notice  must  be  received  by  NHTSA 
no  later  than  July  1,  1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to;  Docket  Section, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW, 
Washington.  D.C.  20590.  Docket  hours 
are  9;30  a.m.  to  4  p.m,.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  Robert  M.  Clarke. 
Office  of  Crash  Avoidance,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW..  Washington. 
D.C. 20590  (202) 366-5278. 


For  legal  issues:  Mr.  Marvin  L.  Shaw, 
NCC-20.  Rulemaking  Division,  Office  of 
Chief  Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590 
(202)  366-2992. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  2,  1995,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  a  final  rule 
establishing  a  new  Federal  motor 
vehicle  safety  standard  (FMVSS)  No. 
135,  Passenger  Car  Brake  Systems  (  60 
FR  6411).  This  standard  resulted  from 
the  agency's  efforts  to  harmonize  U.S. 
brake  standards  with  international  brake 
standards.  FMVSS  No.  135  applies  only 
to  passenger  cars.  Between  March  6, 
1995  and  August  31,  2000, 
manufacturers  of  passenger  cars  have 
the  option  of  complying  with  either 
FMVSS  No.  105  or  FMVSS  No.  135. 
After  September  1,  2000,  all  passenger 
cars  must  comply  with  the  requirements 
of  FMVSS  No.  135.  while  all  other 
vehicles  with  hydraulic  brakes, 
including  light  vehicles  '  other  than 
passenger  cars,  still  must  meet  the 
requirements  of  FMVSS  No.  105. 

NHTSA  is  considering  whether  to 
extend  the  applicability  of  FMVSS  No, 
135  to  all  light  vehicles.  FMVSS  No.  105 
would  continue  to  apply  to  vehicles 
with  a  GVWR  greater  than  10.000 
pounds  (i.e.,  medium  and  heavy 
hydraulically-braked  vehicles).  If  this 
change  is  adopted.  FMVSS  No.  135 
would  be  retitled  Light  Vehicle  Brake 

Systems. 

In  comments  submitted  in  response  to 
the  agency's  July  3,  1991  supplemental 
proposed  rulemaking  (SNPRM)  on  this 
subject  (56  FR  30528),  Kelsey-Hayes 
asked  whether  the  rule  would  apply  to 
all  purpose  vehicles,  mini-vans,  and 
light  trucks,  as  well  as  to  passenger  cars. 
In  the  final  rule,  NHTSA  decided  to 
apply  FMVSS  No.  135  only  to  passenger 
cars,  but  stated  it  might  consider 
applying  FMVSS  No.  135  to  all  light 
vehicles  at  a  later  date. 

In  its  petition  for  reconsideration  to 
the  final  rule,  General  Motors  (GM) 
requested,  among  other  things,  that  the 
agency  consider  applying  FMVSS  No. 
135  to  all  hydraulically-braked  light 
vehicles.  GM  stated  that  the  United 
Nations  Economic  Commission  for 
Europe  (ECE)  Regulation  R13-H  was 
being  developed  with  the  intention  of 
applying  it  to  all  light  vehicles.  That 
company  further  stated  that  "it  would 
be  desirable  to  have  a  single  brake 


'  Those  vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  of  10.000  lbs.  (4,536  kilograms)  or 
le»s. 


standard  applicable  to  all  hydraulically- 
br^ed  vehicles,  as  has  traditionally 
been  the  case  with  FMVSS  No.  105." 
GM  stated  its  belief  that  FMVSS  No.  135 
was  superior  to  FMVSS  No.  105  and 
that  extending  its  apphcability  "•  *  • 
could  lead  to  genuinely  improved  brake 
systems  for  MPV  and  LTV  customers.  " 

n.  Agency  Proposal 

After  reviewing  GM's  petition, 
NHTSA  has  decided  to  propose 
applying  FMVSS  No.  135  to  all  light 
vehicles.  As  a  result,  manufacturers  of 
such  vehicles  have  the  option  of 
complying  with  either  FMVSS  No.  105 
or  FMVSS  No.  135  for  an  interim  five 
year  period,  after  which  all  light 
vehicles  would  have  to  comply  with 
FMVSS  No.  135.  The  agency  beUeves 
that  such  an  amendment  would  be 
consistent  with  the  agency's  policy  of 
achieving  international  harmonization 
whenever  possible  and  appropriate, 
consistent  with  the  statutory  mandate  to 
promote  motor  vehicle  safety.  In 
establishing  FMVSS  No.  135.  NHTSA 
stated  that  the  new  standard  would 
differ  from  the  existing  one  (FMVSS  No. 
105)  primarily  in  containing  a  revised 
test  procedure  based  on  harmonized 
international  procedures  developed 
during  discussions  held  between 
NHTSA  and  the  Meeting  of  Experts  on 
Brakes  and  Running  Gear  (GRRF)  of  the 
ECE.  NHTSA  stated  that  the  new 
FMVSS  would  ensure  the  same  level  of 
safety  for  the  aspects  of  performance 
covered  by  FMVSS  No.  105.  while 
improving  safety  by  addressing  some 
additional  safety  issues. 

At  the  agency's  June  28,  1995  and 
September  22,  1995  quarterly  public  ' 
meetings  addressing  NHTSA's 
regulatory  activities,  agency  personnel 
requested  comments  about  whether  the 
agency  should  apply  FMVSS  No.  135  to 
all  light  vehicles.  The  agency  has 
received  no  comments,  either  in  favor  or 
in  opposition  to  such  an  action.  The 
agency  further  notes  that  in  1995. 
domestic  light  truck  manufacturers  were 
voluntarily  equipping  56  percent  of 
their  annual  production  with  4-wheel 
antilock  brake  systems  (ABS).  The 
agency  notes  that  a  light  vehicle 
equipped  with  ABS  would  more  easily 
comply  with  FMVSS  No.  135, 
particularly  the  adhesion  utilization 
requirements.  Market  trends  and 
manufacturers'  public  pronouncements 
indicate  that  a  significant  majority  of 
light  vehicles  will  be  equipped  with 
four-wheel  ABS  in  the  near  future. 
Based  on  these  considerations,  NHTSA 
believes  that  vehicle  manufacturers  are 
already  planning  to  voluntarily  design 
and  equip  their  products  with  brake 
systems  that  would  comply  with 


FMVSS  No.  135's  requirements, 
including  those  dealing  with  adhesion 
utilization  and  variable  proportioning 
functional  failures. 

Accordingly,  the  agency  proposes  to 
amend  Section  S3.  Application,  to  apply 
FMVSS  No.  135  to  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  10,000  pounds  (4,536 
kilograms)  or  less.  The  agency  notes  that 
FMVSS  No.  105  has  some  requirements 
that  differ  depending  on  the  vehicle's 
GVWR.  Nevertheless,  the  agency  is 
aware  of  no  reasons  why  the 
requirements  of  FMVSS  No.  135  which  . 
relate  to  equipment,  dynamic  road  test 
procedures  and  required  stopping 
performance,  system  failures,  and 
parking  brake  test  procedures  and 
performance  should  be  different  for 
these  vehicles  than  they  are  for 
passenger  cars.  Nevertheless,  the  agency 
specifically  invites  comments,  along 
v«th  supporting  data,  that  might  alter 
that  tentative  conclusion. 

in.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Regulatorv 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impacts  of  this 
rulemaking  action  and  determined  that 
it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  beheves  that 
FMVSS  No.  135  would  ensure  an 
equivalent  level  of  safety  for  those 
aspects  of  performance  covered  by 
FMVSS  No.  105  and  that  it  would  aNo 
address  additional  areas  of  brake 
performance  which  offer  added  safety 
benefits.  The  agency  believes  that 
manufacturers  are  already  planning, 
prior  to  the  date  on  which  compliance 
with  this  standard  would  become 
mandator}',  to  voluntarily  equip  their 
light  vehicles  with  brake  systems  that 
would  meet  the  requirements  of  FMVSS 
No.  135.  Thus,  the  application  of  this 
standard  to  those  vehicles  would  njot 
impose  costs  on  manufacturers  beyond 
those  they  otherwise  voluntarily  plan  to 
incur.  Applying  this  rule  to  all  fight 
vehicles  would  offer  the  possibility  of 
reducing  the  production  costs  for  these 
vehicles.  Further,  the  agency  believes 
that  manufacturers'  compliance 
verification  costs,  attributable  to  the  full 
test  procedure  in  the  new  standard, 
would  be  approximately  the  same  as 
those  attributable  to  the  existing 
procedure  under  FMVSS  No.  105.  Based 
on  the  above  considerations,  NHTSA 
believes  that  the  impacts  are  so  minimal 


as  not  to  warrant  preparation  of  a  full 
regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  both  this  proposal  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  preliminary  regulator\' 
flexibility  analysis. 

NHTSA  concluded  that  the  February 
1995  final  rule  had  no  significant 
impact  on  a  substantial  number  of  small 
entities.  That  conclusion  is  equally 
valid  for  this  proposal  to  extend  the 
application  of  this  rule  to  include  all 
light  vehicles.  Accordingly,  the  cost 
savings  would  be  so  small  that  thev 
would  not  likely  affect  vehicle  sales. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969.  The 
agency  has  determined  that 
implementation  of  this  action  would  not 
have  any  significant  impact  on  the 
quality  of  the  human  envirorunent.  No 
changes  in  existing  production  or 
disposal  processes  result. 

D.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  action 
under  the  principles  and  criteria  in 
Executive  Order  12612.  The  agenc>' 
beheves  that  this  rulemaking  action 
would  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  No  State 
laws  would  be  affected. 

E.  Civil  Justice  Reform 

This  rulemaking  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
rulemakings  estabhshing.  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 
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List  of  Subjects  in  49  CFR  part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Title  49  of 
the  Code  of  Federal  Regulations  at  Part 
571  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50 

2.  Section  571.105  would  be  amended 
by  revising  S3,  to  read  as  follows: 

§  571.105    Standard  No.  105;  Hydraulic 
Brake  Systems. 

«         •         •         •         * 

S3.  Application.  This  standard 
applies  to  hydraulically-braked  vehicles 
with  a  GV\VR  greater  than  10,000 
pounds.  This  standard  applies  to 
hydraulically-braked  passenger  cars 
manufactured  before  September  1.  2000, 
and  to  hydraulically-braked 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  GWVR  of 
10.000  pounds  or  less  that  are 
manufactured  before  September  1,  2002 
At  the  option  of  the  manufacturer, 
hydraulically-braked  passenger  cars 
manufactured  before  September  1,  2000, 
and  hydraulically-braked  multipurpose 
passenger  vehicles,  trucks,  and  buses 
with  a  GVWR  of  10,000  pounds  or  less 
manufactured  before  September  1,  2002. 
may  meet  the  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  135, 
Light  Vehicle  Brake  Systems  instead  of 
this  standard. 
•         •         •         •         « 

3.  Section  571.135  would  amended  by 
revising  the  heading  and  section  S3,  to 
read  as  follows: 

§  571 .1 35    Standard  No.  1 35;  Light  Vehicle 

Brake  Systems 

«         •         •         •         • 

S3.  Application.  This  standard 
applies  to  hydraulically-braked 
passenger  cars  manufactured  on  and 
after  September  1,  2000,  and  to 
hydraulically-braked  multipurpose 
passenger  vehicles,  trucks  and  buses 
with  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  pounds  (4,536 
kilograms)  or  less,  manufactured  on  and 
after  September  1.  2002.  In  addition,  at 
the  option  of  the  manufacturer, 
passenger  cars  manufactured  before 
September  1,  2000,  and  multipurpose 
passenger  vehicles,  trucks  and  buses 
with  a  GVWR  of  10,000  pounds  or  less. 
(4,536  kilograms),  manufactured  before 


September  1,  2002.  may  meet  the 
requirements  of  this  standard  instead  of 
Federal  Motor  Vehicle  Safety  Standard 
No  105,  Hydraulic  Brake  Systems. 
«         *         *         •         • 

Issued  on:  April  25,  1996. 
Barry  Felrice. 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  96-10793  Filed  5-1-96:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
p.D.  041996D] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Public  hearing;  request  for 

comments. 


summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  public  hearing  to  allow  for  input 
on  Amendment  9  to  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fishery  (FMP). 
DATES:  Written  comments  will  be 
accepted  until  May  10,  1996.  The 
hearing  will  be  held  on  Tuesday,  May 
14,  1996,  at  6  p.m. 

ADDRESSES:  Send  comments  to  David  R. 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115.  Federal  Building.  300  South  New 
Street,  Dover,  DE  19904-6790.  The 
public  hearing  will  be  held  at  the 
Doubletree  Inn,  4101  Island  Avenue, 
Philadelphia,  PA  (1-800-222-TREE). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  (302)  674-2331;  fax 
(302) 674-5399. 

SUPPLEMENTARY  INFORMATION:  The 
Council  proposes  to  revise  the 
overfishing  definitions  for  surf  clams 
and  ocean  quahogs  under  Amendment 
9  The  amendment  is  intended  to  bring 
the  FMP  into  compliance  with  the 
guidelines  in  50  CFR  602  that  mandate 
a  quantifiable  definition  of  overfishing 
in  all  FMPs.  Overfishing  is  currently 
defined  as  the  catch  of  surf  clams  or 
ocean  quahogs  exceeding  the  annual 
quota  for  each  species.  The  provisions 
of  the  FMP  contain  annual  quotas, 
vessel  allocations,  and  other  provisions 
for  cage  identification,  minimum  size 
limits,  closed  areas,  and  reporting. 


Overfishing  of  surf  clams  and  ocean 
quahogs  has  not  occurred,  given  the 
existing  stock  conditions  during  the  past 
two  decades  of  management.  However, 
NMFS  has  concluded  that  a  stronger 
biological  basis  is  needed  for  the 
overfishing  definitions  for  these  species, 
in  part  due  to  the  lack  of  strong 
recruitment  in  recent  years. 

The  preferred  alternative  overfishing 
definition  for  surf  clams  is  a  fishing 
mortality  rate  of  F2o%  (20  percent  of  the 
maximum  spawning  potential  (MSP), 
which  equates  to  an  annual  exploitation 
rate  of  15.3  percent.  The  preferred 
alternative  overfishing  definition  for 
ocean  quahogs  is  a  fishing  mortality  rate 
of  F25%  (25  percent  of  the  MSP),  which 
equates  to  an  annual  exploitation  rate  of 
4,3  percent. 

Alternative  overfishing  definitions  for 
surf  clams  are: 

1.  A  fishing  mortaUty  rate  of  Fmax.  ., 
which  corresponds  to  an  aimual 
exploitation  rate  of  16.5  percent, 

2.  The  Council's  current  optimum 
yield  (OY)  for  siu-f  clam  ranges  from 
1.850.000  to  3.400.000  bushels.  The 
Council  policy  is  to  set  the  quota  within 
an  OY  range  that  will  allow  fishing  to 
continue  at  that  level  for  at  least  10 
years.  Within  the  above  constraint,  the 
quota  is  set  at  a  level  that  will  meet 
estimated  annual  demand. 

Alternative  overfishing  definitions  for 
ocean  quahogs  are: 

1.  A  fishing  mortahty  rate  of  F2o%. 
which  corresponds  to  an  aruiual 
exploitation  rate  of  5.8  percent. 

2.  A  fishing  mortality  rate  of  F3o%. 
which  corresponds  to  an  annual 
exploitation  rate  of  3.5  percent. 

3.  A  fishing  mortahty  rate  of  Fm«. 
which  corresponds  to  an  annual 
exploitation  rate  of  6.8  percent. 

4.  The  Council's  current  OY  for  ocean 
quahog  ranges  from  4.000.000  to 
6.000.000  bushels.  The  Council  policy  is 
to  set  the  quota  wnthin  an  OY  range  that 
will  allow  fishing  to  continue  at  that 
level  for  at  least  30  years.  Within  the 
above  constraint,  the  quota  is  set  at  a 
level  that  will  meet  estimated  annual 
demand. 

This  hearing  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
David  R.  Keifer  (see  ADDRESSES)  at  least 
5  days  prior  to  the  meeting  date. 

The  hearing  wall  be  tape  recorded 
with  the  tapes  filed  as  the  official 
transcript  of  the  hearing. 

Authority:  16  U.S.C,  1801  et  seq. 
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Dated:  April  25,  1996. 
Richard  W,  Surdi, 

Acting  Director,  Office  of  Conservation  and 
Management,  National  Marine  Fisheries 
Service 

jFR  Doc.  96-10841  Filed  5-1-96;  8:45  am] 
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Notices 


Federal  Regi.ster 

Vol.  61,  No.  86 
Thursday,  May  2,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than,  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

GRIFFON  Project;  Humlx)ldt-Toiyabe 
National  Forests,  White  Pine  County, 
Nevada 

agency:  Forest  Service. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  .statement. 


SUMMARY:  Tlie  Department  of 
Agriculture,  Forest  Service  will  be 
directing  the  preparation  of  an 
Environmental  Impact  Statement  (KIS) 
for  the  proposed  development  of  an 
open  pit  gold  mining  project  in  the 
White  Fine  Range  northwest  of  Ellison 
Guard  Station  in  White  Pine  County, 
Nevada  (T14N,  R.S8N.  sec  24  &  25).  This 
EIS  will  be  prepared  by  contract  and 
funded  by  the  proponent.  Alia  Gold 
Company.  (Alta). 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  by  May  31,  1996  to  ensure 
timely  consideration. 
ADDRESSES:  Send  written  comments  to: 
David  Valenzuela,  Project  Team  Leader, 
Ely  Ranger  District,  Humboldt-Toiyabe 
National  Forests,  PO  Box  539,  Ely. 
Nevada  89301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
project  and  preparation  of  the  EIS  to 
David  Valenzuela,  Project  Team  Leader, 
at  the  .same  address,  Telephone:  702- 
289-303 1 . 

SUPPLEMENTARY  INFORMATION:  Alta  has 
submitted  to  the  Humboldt-Toiyabe 
National  Forests,  a  Proposed  Plan  of 
Operations  (POO)  for  a  new  mine  in 
White  Pine  County,  Nevada.  The  POO 
describes  the  proposed  mining 
development  activities  and  operational 
and  reclamation  procedures  for  the 
GRIFFON  Project.  The  proposal 
includes  developing  two  open  pits. 
Waste  rock  dumps,  .soil  stockpiles,  ore 
stockpile,  haul  roads  and  support 
facilities  would  also  be  developed.  Ore 


would  bo  proces.sed  at  a  proposed  mill- 
site  located  on  the  project  site. 

The  proposal  would  affect 
approximately  161  acres  of  public  lands. 
Preliminary  internal  scoping  has 
identified  several  issues  which  would 
be  addressed  in  the  analysis  process. 
The  following  list  of  issues  is  not 
intended  to  be  all  inclusive.  They  are: 
impacts  to  ground  and  surface  water 
resources;  impacts  to  grazing  resources; 
impacts  to  Waters  of  the  United  States 
including  wetlands;  mine  economics; 
threatened,  endangered,  and  sensitive 
plant  and  wildlife  species;  and  visual 
resources.  These  issues  and  any  others 
identified  during  the  scoping  process 
may  be  used  to  develop  alternatives  to 
the  proposed  action.  In  addition,  the  No 
Action  alternative  will  be  considered  in 
the  analysis. 

Public  participation  is  important 
during  the  EIS  scoping  process.  As  part 
of  the  scoping  process,  the  Forest 
Service  will  be  seeking  information  and 
comments  from  Federal,  State.  County 
and  local  agencies  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  proposed  actions. 
This  input  will  be  used  in  the 
preparation  of  the  draft  EIS  and  Final 
EIS. 

Several  government  agencies  will  be 
invited  to  participate  in  this  project  as 
cooperating  or  participating  agencies. 
These  agencies  include,  but  are  not 
limited  to,  U.S.  Army  Corps  of 
Engineers.  U.S.  Fish  and  Wildlife 
.Service,  U.S.  Environmental  Protection 
Agency,  Nevada  Division  of 
Environmental  Protection.  Nevada 
Division  of  Wildlife,  and  White  Pine 
County  Board  of  Commissioners.  In 
addition  to  the  Plan  of  Operations, 
various  Federal,  State,  and  local  permits 
and  licenses  may  be  required  to 
implement  the  proposed  action.  These 
may  include,  but  are  not  limited  to,  a 
Section  404  permit.  Water  Pollution 
Control  Permit,  Reclamation  Permit  for 
Mining  Operations,  and  a  General 
Discharge  Permit  for  Stormwater. 

The  Forest  Service  is  the  lead  agency 
for  this  project  and  Monica  J. 
Schwalbach,  Assistant  Forest 
Supervisor  for  the  Central  Nevada 
Kcosy,stem  of  the  Humboldt-Toiyabe 
National  Forests  is  the  responsible 
official.  She  will  make  a  decision  to 
approve  the  proposed  Plan  of 
Operations  or  one  of  the  alternatives 
analyzed.  Alta's  rights  under  the  1872 


Mining  Law  as  amended,  applicable 
Forest  Service  regulations  and  the 
Humboldt  National  Forest  Land  and 
Resource  Management  Plant  (1986)  will 
be  taken  into  account  throughout  the 
analysis. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  U.S.  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  in  November  1996.  At  that  time, 
EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  at  least  45  days  from  the  date  the 
EPA's  notice  of  availability  appears  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Hodel.  803  F.2d  1016.  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  or  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 


Quality  Regulations  for  implementing 
the  procedural  provisions  of  (he 
National  Environmentaf  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Pursuant  to  7  CFR,  Part  1,  Subpart  B, 
Section  1.27,  all  written  submissions  in 
response  to  this  notice  shall  be  made 
available  for  public  inspection 
including  the  submitter's  name,  unless 
the  submitter  specifically  requests 
confidentiality.  Anonymous  comments 
will  be  not  accepted.  All  written 
submissions  from  business  entities  and 
organizations,  submitted  on  official 
letterhead,  in  response  to  this  notice 
shall  be  made  available  for  public 
inspection  in  their  entirety. 

Dated:  April  22.  1996. 
Monica  J.  Schwalbach 

Assistant  Forest  Supervisor.  Central  Nevada 

Ecosystem,  Humboldt-Toiyatye  National 

Forests. 

[FR  Doc.  96-10847  Filed  5-1-96:  8:45  am) 
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ACTION:  Notice  of  meeting. 


Klamath  Provincial  Advisory 
Committee  (PAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on  May 
6  and  May  7, 1996  at  the  Best  Western 
Miner's  Inn  Conference  Room,  122  East 
Miner  Street,  Yreka.  California.  The 
meeting  will  begin  at  10  a.m.  on  May  6 
and  adjourn  at  4:30  p.m.  The  meeting 
will  reconvene  at  8  a.m.  on  May  7  and 
continue  until  4:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  Monitoring 
(both  President's  Forest  Plan  and  Forest 
Plan);  (2)  salvage  timber  sale 
monitoring;  (3)  Trinity  County  proposed 
special  legislation;  (4)  land  management 
services  contracting  and  existing  timber 
contract  authorities;  (5)  standing 
committee  reports;  and  (6)  public 
comment  periods.  All  PAC  meetings  are 
open  to  the  public.  Interested  citizens 
are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Hendryx.  USDA,  Klamath 
National  Forest.  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  916- 
842-6131,  (FTS)  700-467-1309. 

Dated  April  26,  1996. 
Barbara  Holder, 
Designated  Federal  Official. 
jFR  Doc.  96-10883  Filed  5-1-96;  8:45  ami 
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summary:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  May  21,  1996,  at  the  Visiting 
Nursing  Bingo  Hall  (near  the  SW 
Washington  Fairgrounds),  in  Chehalis, 
Washington.  The  purpose  of  the  meeting 
is  to  review  the  Advisory  Committee 
vision,  role  and  function.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
4:30  p.m.  Agenda  items  to  be  covered 
include:  (1)  Determine  actions  on 
Advisory  Committee  recommendations, 
(2)  Develop  "Vision"  for  the  Southwest 
Washington  Province,  (3)  Reassess 
Watershed  Restoration  Priorities.  (4) 
U.S.  Fish  and  Wildlife  Service 
presentation  on  watershed  restoration 
activities  on  non-Federal  lands,  (5) 
Presentation  on  Forest  Plan  Allocations 
and  their  relationship  to  timber  harvest 
levels,  and  (6)  Public  Open  Forum. 

All  Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
open  forum  is  scheduled  as  part  of 
agenda  item  (1)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Sue  Lampe.  Public  Affairs,  at  (360) 
750-5091,  or  write  Forest  Headquarters 
Office,  Gifford  Pinchot  National  Forest, 
P.O.  Box  8944.  Vancouver,  WA  98668- 
8944. 

Dated:  April  25,  1996. 
Robert  L.  Yoder, 
Designated  Federal  Official. 
|FR  Doc.  96-10912  Filed  5-1-96;  8:45  ami 
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planning;  update  on  legislative  issues 
affecting  the  Bank  and  RUS 
telecommunications  loan  programs; 
retirement  of  Class  A  stoc:k:  draft 
Annual  Report  of  the  Board  for  FY  1995; 
status  of  State  Telecommunications 
Modernization  Plans:  and  schedule  of 
events  for  upcoming  election  of  Board 
Directors. 

ACTION:  Regular  meeting  of  the  Board  of 
Directors. 


Rural  Telephone  Bank 
Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 
action:  Staff  briefing  for  the  Board  of 
Directors. 


Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

agency:  Forest  Service,  USDA. 


TIME  AND  date:  2  p.m.,  Wednesday,  May 

8,  1996. 

PLACE:  Room  5066,  South  Building, 

Department  of  Agriculture.  14th  and 

Independence  Avenue.  SW.. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 

discussion  involving  privatization 


TIME  AND  DATE:  9  a.m..  Thursday,  May  9, 

1996. 

PLACE:  Williamsburg  Room,  Jamie  L. 

Whitten  Building,  Department  of 

Agriculture.  14th  and  Independence 

Avenue,  SW.,  Washington,  DC. 

STATUS:  Open. 

MATTEL  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

l.r>all  to  Order. 

2.  Action  on  Minutes  of  February  2.  1996, 
Board  meeting. 

3.  Report  on  loans  approved  second  quarter 
FY  1996. 

4.  Summary  of  financial  activity  for  second 
quarter  FY  1996. 

5.  Report  of  ad  hoc  committee  on 
privatization  of  the  Bank. 

6.  Board  direction  to  the  Rl'.S  staff  as  to 
hjture  actions  the  staff  should  be  takmg 
regarding  privatization  planning 

7.  Consideration  of  resolution  to  adopt 
schedule  for  various  actions  in  connection 
with  the  Novemt>er  1996  Board  of  Directors 
election. 

8.  Cxjnsideration  of  resolution  to  appomt 
Tellers  for  the  November  1996  Board  of 
Directors  election. 

9.  Action  on  the  Bank's  Annua!  Report  for 
FY  1995 

10.  Establish  date  and  location  of  next 
regular  Board  meeting 

11.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Barbara  L.  Eddy,  Deputy  Assistant 
Governor,  Rural  Telephone  Bank.  (202) 
720-9554. 

Dated:  April  29.  1996. 
Wally  Beyer, 

Governor.  Rural  Telephone  Bank 
jFR  Doc.  96-11098  Filed  4-,3l>-9b;  2.21  pmj 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

dates:  May  13-14.  1996. 

PLACE:  ARRB.  600  E  Street,  NW. 

Washington,  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
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1.  Review  and  Accept  Minutes  of  (Closed 
Meeting. 

2.  Review  of  As.sassination  Records. 

3.  Other  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  Samoiuk,  Associate  Director  for 

Communications,  600  E  Street,  NW, 

Second  Floor,  Washington,  DC  20.'>30. 

Telephone:  (202]  724-0088;  Fax:  (202) 

724-0457. 

T.  feremy  Gunn, 

General  Counsel. 

|FR  Doc.  96-11096  Filed  4-30-96;  2:21  pm| 

BILLINO  CODE  811S-01-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

2000  Census  Advisory  Committee 

AGENCY:  Economics  and  Statistics 
Administration,  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Public  Law  94- 
409),  we  are  giving  notice  of  a  meeting 
of  the  2000  Census  Advisory 
Committee.  The  meeting  will  convene 
on  Thursday.  May  16,  1996,  at  8:30  a.m. 
at  the  Embassy  Row  Hotel.  2015 
Mas.sachusetts  Avenue  NW.. 
Washington,  DC  20036,  and  adjourn  on 
Friday,  May  17  at  4:30  p.m. 

The  Advisory  Committee  is  composed 
of  a  Chair,  Vice  Chair,  and  up  to  thirty- 
five  member  organizations,  all 
appointed  by  the  Secretary  of 
Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  Census  2000 
and  user  needs  for  information  provided 
by  that  census,  and  provide  a 
perspective  from  the  standpoint  of  the 
outside  user  community  about  how 
operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Advisory 
Committee  shall  consider  all  aspects  of 
the  conduct  of  the  2000  census  of 
population  and  housing,  and  shall  make 
recommendations  for  improving  that 
census. 

DATES:  On  Thursday,  May  16.  1996.  the 
meeting  will  begin  at  8:30  a.m.  and 
adjourn  for  the  day  at  4:30  p.m.  On 
Friday,  May  17,  1996.  the  meeting  will 
begin  at  8:30  a.m.  and  adjourn  at  4:30 
p.m. 

ADDRESS:  The  meeting  will  take  place  at 
the  Embassy  Row  Hotel,  201.5 
Massachusetts  Avenue  NW., 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  wishing  additional  information 


about  this  meeting,  or  who  wishes  to 
submit  written  statements  or  questions, 
may  contact  Maxine  Anderson-Brown, 
Committee  Liaison  Officer,  Department 
of  Commerce,  Bureau  of  the  Census, 
Room  3039.  W.  Edwards  Deming 
Building.  Washington.  D.C.  20233, 
telephone:  301-457-2308. 

SUPPLEMENTARY  INFORMATION:  A  brief 
period  will  be  set  aside  for  public 
comment  and  questions.  However, 
individuals  with  extensive  questions  or 
statements  for  the  record  must  submit 
them  in  writing  to  the  Commerce 
Department  official  named  above  at 
least  three  working  days  prior  to  the 
meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kathy  Maney;  her  telephone  number  is 
301-457-2308. 

Dated:  April  26.  1996. 
Everett  M.  Ehriich, 

Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
IFR  Doc.  96-10973  Filed  5-1-96;  8:45  am) 

BILUNG  COOe  351»-BS-«I 


International  Trade  Administration 

Intent  To  Revoite  Antidumping  Duty 
Orders  and  Findings  and  To  Terminate 
Suspended  Investigatiorra 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  findings 
and  to  terminate  suspended 
investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  May  1996. 

EFFECTIVE  DATE:  May  2,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  (Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-4737. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Argentina,  Rectangular  Carbon  Steel 
Tubing,  A-357-802,  54  FR  22794, 
May  26. 1989,  Contact:  Tom  Killiam 
at  (202) 482-2704 
Brazil,  Iron  Construction  Castings,  A- 
351-503,  51  FR  17220,  May  9,  1986, 
Contact:  Hermes  Pinilla  at  (202)  482- 
3477 
India.  Pipes  and  Tubes,  A-533-502,  51 
FR  17384.  May  12.  1986.  Contact: 
Davina  Hashmi  at  (202)  482-4733 
Japan.  Impression  Fabric.  A-588-066. 
.  43  FR  22344,  May  25,  1978.  Contact: 
Lyn  Johnson  at  (202) 482-5287 
South  Korea.  Malleable  Cast  Iron  Pipe 
Fittings.  Other  than  Grooved,  A-580- 
507,  51  FR  18917,  May  23.  1986, 
Contact:  Thomas  Schauer  at  (202) 
482-4852 
Taiwan.  Certain  Welded  Carbon  Steel 
Pipe  &  Tubes.  A-583-008.  49  FR 
19369.  May  7. 1984.  Contact:  Michael 
Heaney  at  (202)  482-4475 
Taiwan,  Malleable  Cast  Iron  Pipe 
Fittings,  Other  Than  Grooved,  A-583- 
507,  51  FR  18918.  May  23, 1986, 
Contact:  Laurel  LaCivita  at  (202)  482- 
4740. 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  To  Obiect 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 


and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  May  1996.  Any  submission  to  the 
Etepartment  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §353.2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  2u230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  C53.25(d)(4)(i). 

Dated:  April  26. 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  96-10986  Filed  5-01-96;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  042696B] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Lockheed  Launch  Vehicles  at 
Vandenlierg  Air  Force  Base,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 


SUMMARY:  NMFS  has  received  a  request 
from  the  U.S.  Air  Force  for  continuation 
of  an  authorization  to  take  small 
numbers  of  harbor  seals  by  harassment 
incidental  to  launches  of  Lockheed 
launch  vehicles  (LLVs)  at  Space  Launch 
Complex  6  (SLC-6),  Vandenberg  Air 
Force  Base,  CA  (Vandenberg.  Under  the 
Marine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  continue  to  authorize 
the  incidental  take,  by  harassment,  of 
small  numbers  of  harbor  seals  in  the 
vicinity  of  Vandenberg  for  a  period  of  1 
year. 

DATES:  Comments  and  information  must 
be  received  no  later  than  June  3,  1996. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Chief,  Marine  Mammal  Division,  Office 


of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  A 
copy  of  the  application  and  previous 
Federal  Register  notices  on  this  action 
may  be  obtained  by  writing  to  this 
address  or  by  telephoning  one  of  the 
contacts  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Office  of 
Protected  Resources  at  301-713-2055, 
or  Irma  Lagomarsino,  Southwest 
Regional  Office  at  310-980-4016. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s);  will  not  have  an  uiunitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

Public  Law  103-238,  the  Marine 
Mammal  Protection  Act  Amendments  of 
1994,  added  a  new  subsection 
101(a)(5)(D)  to  the  MMPA  to  establish 
an  expedited  process  by  which  citizens 
of  the  United  States  can  apply  for  an 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  by 
harassment  for  a  period  of  up  to  1  year. 
The  MMPA  defines  "harassment"  as: 

....  .gny  act  of  pursuit,  torment,  or 
annoyance  which  (a)  has  the  pxjtential  to 
injure  a  marine  mammal  or  marine  mammal 
stock  in  the  wild;  or  (b)  has  the  potential  to 
disturb  a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption  of 
behavioral  patterns,  including,  but  not 
limited  to,  migration,  breathing,  nursing, 
breeding,  feeding,  or  sheltering." 

New  subsection  101(a)(5)(D) 
establishes  a  45-day  time  limit  for 
NMFS  review  of  an  application 
followed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  small  numbers  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  April  1.  1996,  NMFS  received  an 
application  from  the  U.S.  Air  Force, 


Vandenberg.  requesting  continuation  of 
an  authorization  for  the  harassment  of 
small  numbers  of  harbor  seals  incidental 
to  launches  of  LLVs  at  SLC-6, 
Vandenberg.  These  launches  would 
place  commercial  payloads  into  low 
earth  orbit  using  its  family  of  vehicles 
(LLV-1.  LLV-2  and  LLV-3).  Because  of 
the  requirements  for  circumpolar 
trajectories  of  the  LLV  and  its  payloads, 
the  use  of  SLC-6  is  the  only  feasible 
alternative  within  the  United  States.  As 
a  result  of  the  noise  associated  with  the 
launch  itself  and  the  resuhant  sonic 
boom,  these  noises  have  the  potential  to 
cause  a  startle  response  to  those  harbor 
seals  that  haul  out  on  the  coastline 
south  and  southwest  of  Vandenberg  and 
may  be  detectable  to  marine  mammals 
west  of  the  Channel  Islands.  Launch 
noise  would  be  expected  to  occur  over 
the  coastal  habitats  in  the  vicinity  of 
SLC-6  while  low-level  sonic  booms 
could  be  heard  west  of  the  Channel 
Islands. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  LLVs 

The  only  marine  mammal  anticipated 
to  be  incidentally  harassed  by  LLV 
launches  is  the  harbor  seal  (Phoca 
vitulina).  A  description  of  the  Southern 
California  Bight  population  of  harbor 
seals  was  provided  on  May  10,  1995  (60 
FR  24840)  in  conjunction  with 
publication  of  the  previous  notice  of 
application  for  this  activity  Interested 
reviewers  are  encouraged  to  refer  to  that 
document  for  the  appropriate 
discussion.  This  document  is  available 
from  NMFS  (see  ADDRESSES). 

Potential  Effects  of  LLV  Launches  on 
Marine  Mammals 

The  effect  on  harbor  seals  would  be 
disturbance  by  sound  which  is 
anticipated  to  result  in  a  negligible 
short-term  impact  to  small  numbers  of 
harbor  seals  that  are  hauled  out  at  the 
time  of  LLV  launches.  No  impacts  are 
anticipated  to  animals  that  are  in  the 
water  at  the  time  of  launch.  Detailed 
descriptions  of  the  expected  impact 
from  rocket  launches  on  harbor  seals 
and  other  marine  mammals  have  been 
provided  in  previous  notices  (60  FR 
24840.  May  10.  1995:  60  FR  38308.  )uly 
26,  1995:  60  FR  43120,  August  18.  1995: 
60  FR  52653,  October  10.  1995:  and  fil 
FR  10727,  March  15.  1996)  and  are  not 
repeated  here.  These  do<:uments  are 
available  from  NMFS  (see  ADDRESSES). 

Conclusions 

Based  upon  information  provided  by 
the  applicant,  and  previous  reviews  of 
the  incidental  take  of  harbor  seals  by 
this  activity.  NMFS  believes  that  the 
short-term  impact  of  the  launchmg  of 
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LLV's  is  expected  to  result  at  worst,  in 
a  temporary  reduction  in  utilization  of 
the  haulout  as  seals  leave  the  beach  for 
the  safety  of  the  water.  The  launching  is 
not  expected  to  result  in  any  reduction 
in  the  number  of  harbor  seals,  and  they 
are  expected  to  continue  to  o<:cupy  the 
same  area.  In  addition,  there  will  not  be 
any  impact  on  the  habitat  itself.  Based 
upon  studie.s  conducted  for  previous 
space  vehicle  launches  at  Vandenberg, 
significant  long-term  impacts  on  harbor 
seals  at  Vandenberg  are  unlikely. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  for  1  year  for 
launches  of  LLVs  at  SLC-6  provided  the 
monitoring  and  reporting  requirements 
currently  in  effect  are  continued.  NMFS 
has  preliminarily  determined  that  the 
proposed  launches  of  LLVs  at  SLC-6 
would  result  in  the  harassment  taking  of 
only  small  numbers  of  harbor  seals,  will 
have  a  negligible  impact  on  the  harbor 
seal  stock  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  for  subsistence  uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES) 

Dated:  April  2.5.  1996. 
Patricia  A.  Montanio, 

Acting  Office  Director.  Office  of  Protected 
Resources.  IWationul  Marine  Fisheries  Service. 
[FR  Dfjc.  96-10867  Filed  5-1-96;  8:45  ami 
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[I.D.  04229eB] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMP'S),  National  C)i;eanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  its  salmon 
stock  review  team  for  Puget  Sound 
Chinook  and  Strait  of  Juan  de  Fuca  coho 
salmon  stocks. 

DATES:  The  meeting  will  be  held  on  May 
15,  1996,  beginning  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Point-No-Point  Treaty  Council 
office,  7999  NE  Saiish  Lane,  Kingston, 
VVA  98346;  telephone:  (.160)  297-3422. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SVV  Fifth 
Avenue,  Suite  224,  Portland.  OR  97201. 


FOR  FURTHER  INFORMATION  CONTACT:  lohn 
Coon,  Fishery  Management  Coordinator 
(Salmon);  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  complete 
a  review  of  the  status  of  some  Puget 
Sound  Chinook  and  Strait  of  Juan  de 
Fuca  coho  stocks  as  required  under  the 
Council's  salmon  fishery  management 
plan  when  a  stock  fails  to  meet  its 
spawning  escapement  objective  for  three 
consecutive  years.  This  meeting  will 
focus  on  Strait  of  Juan  de  Fuca  coho. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Lawrence  D.  Six  at  (503)  326-6352  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  April  24,  1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marint  Fisheries  Service. 
jFR  Doc.  96-10842  Filed  5-1-96;  8:45  ami 

BILUNG  CODE  SSIO-Zf-F 

[I.D.  042396A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  an  ad-hoc 
work  group  to  review,  prioritize  and 
recommend  a  schedule  for  developing 
amendments  to  the  salmon  fishery 
management  plan. 

DATES:  The  meeting  will  be  held  on  May 
13,  1996,  beginning  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SVV  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon);  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  Several 
potential  amendments  to  the  salmon 
fishery  management  plan  were  raised 
during  a  scoping  session  at  the 
Council's  April  1996  meeting.  Due  to 
the  number  and  complexity  of  the  issues 
and  the  limited  time  available,  the 
Council  elected  to  convene  a  work 
group  to  provide  an  initial  review  of  the 
amendment  issues  and  provide 


recommendations  to  the  Council  at  the 
next  Council  meeting.  The  amendment 
issues  include: 

(1)  incorporating  formal  management 
objectives  for  stocks  listed  under  the 
Endangered  Species  Act; 

(2)  allowing  the  landing  of  salmon 
caught  incidentally  in  the  Pacific 
whiting  trawl  fishery  for  the  purpose  of 
monitoring  the  bycatch; 

(3)  updating  the  framework  plan; 

(4)  responding  to  requirements 
resulting  from  the  reauthorization  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act; 

(5)  review  of  the  overfishing 
definition;  and 

(6)  consideration  of  management 
recommendations  from  the  recent 
National  Research  Council  report  on 
salmon. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  April  23,  1996. 
Ricliard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
jFR  Doc.  96-10843  Filed  5-1-96;  8:45  ami 

BILUNG  CODE  3510-22-^ 

P.D.  042496A] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  joint  public  meeting  of  its 
Snapper  Grouper  Committee,  Controlled 
Access  Committee,  Snapper  Grouper 
Advisory  Panel;  and  a  joint  meeting  of 
its  Executive  and  Finance  Committees. 
DATES:  The  meetings  will  be  held  on 
May  20-22, 1996.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Town  and  Country  Inn,  2008 
Savannah  Highway,  Charleston.  SC 
29407;  telephone:  (803)  571-1000. 
Council  address:  South  Atlantic 
Fishery  Management  Council.  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 


Officer;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  E-mail: 
Susan_Buchanan@safm(;. nnifs.gov. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

May  20.  1996,  1:30  p.m.  to  5:30  p.m. 
and  May  21,  1996,  8:30  a.m.  to  12:00 
noon. 

The  Snapper  Grouper  and  Controlled 
Access  Committees  will  meet  joinily 
with  the  Snapper  Grouper  Advisory 
Panel  to  review  the  draft  options  paper 
for  Amendment  9  to  the  Snapper 
Grouper  Fishery  Management  Plan 
(FMP),  and  develop  recommendations 
for  options  to  be  included  in  the 
amendment  for  public  hearing. 

May  21,  1996,  1:30  p.m.  to  5:30  p.m. 
and  May  22,  1996,  8:30  a.m.  to  12:00 
noon. 

The  Snapper  Grouper  and  Controlled 
Access  Committees  will  meet  jointly 
with  the  Snapper  Grouper  Advisory 
Panel  to  review  a  videotape  on  the 
Oculina  Bank  HAPC  (Habitat  Area  of 
Particular  Concern).  They  will  then 
review  the  draft  options  paper  for 
Amendment  8  to  the  Snapper  Grouper 
FMP  and  develop  recommendations  for 
options  to  be  included  in  the 
amendment  for  public  hearing. 

May  22,  1996,  1:30  p.m.  to  5:00  p.m. 

The  Executive  and  Finance 
Committees  will  meet  jointly.  The 
Executive  Committee  will  review  and 
develop  recommendations  for  the  Fiscal 
Year  1997  Council  activities  schedule. 
The  Finance  Committee  will  develop 
the  Fiscal  Year  1997  budget  for 
presentation  to  the  Council  in  June. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  May  14,  1996. 

Dated:  April  25,  1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-10844  Filed  5-1-96;  8:45  am) 

BILLING  CODE  3S10-22-F 


Patent  and  Trademark  Office 

Notice  of  Hearing  and  Request  for 
Comments  on  a  Technical 
Documentation  Strategy 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  a  hearing  and  request 

for  public  comments. 


SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  will  hold  a  public  hearing 
and  is  seeking  written  comments  to 
obtain  views  of  the  public  on  the  effort 
of  the  PTO  to  make  technical 
documentation  accessible  to  patent 
examiners  and  the  public  while 
adhering  to  certain  constraints  on 
financial  and  personnel  resources. 
Interested  members  of  the  public  are 
invited  to  testify  at  a  public  hearing  and 
to  present  written  comments  on  the 
topics  outlined  in  this  notice  or  on  any 
aspect  of  this  effort. 
DATES:  A  public  hearing  will  be  held  at 
9:00  a.m.  on  Friday,  May  31,  1996 

Requests  to  present  oral  testimony  at 
the  public  hearing  should  be  received 
on  or  before  May  30,  1996. 

Any  written  comments  by  those 
persons  offering  testimony  at  the 
hearings  and  related  to  that  testimony 
should  be  submitted  on  or  before  May 
30,  1996. 

Other  written  comments  will  be 
accepted  until  June  7,  1996. 
ADDRESSES:  The  hearing  will  be  held  in 
the  Commissioner's  Conference  Room 
(Room  912),  Crystal  Park  Two.  2121 
Crystal  Drive,  Arlington,  Virginia. 
Persons  wishing  to  speak  at  the 
hearings  must  notify  Mr.  Lee  Schroeder, 
in  writing  marked  to  his  attention  at 
Commissioner  of  Patents  and 
Trademarks.  Box  4.  Washington,  DC 
20231,  or  by  telephone  (703)  305-9300 
or  by  telefax  at  (703)  305-8885.  in  order 
to  be  placed  on  a  list  of  speakers  for  the 
hearing. 

Persons  wishing  to  offer  written 
comments  should  address  those 
comments  to  the  Commissioner  of 
Patent  and  Trademarks,  Box  4,  Patent 
and  Trademark  Office,  Washington,  DC 
20231,  marked  to  the  attention  of  Mr. 
Lee  Schroeder. 

Written  comments  and  transcripts  of 
the  hearing  will  be  available  for  public 
inspection  in  Room  902  of  Crystal  Park 
Two,  at  2121  Crystal  Drive,  Ariington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lee  Schroeder  by  telephone  at  (703) 
305-9300,  by  telefax  at  (703)  305-8885 
or  by  mail  marked  to  his  attention  and 
addressed  to  Commissioner  of  Patents 
and  Trademarks,  Box  4.  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  PTO  currently  makes  technical 
documentation  (foreign  and  domestic 
patent  and  non-patent  literature  in 
many  forms)  available  to  persons  within 
the  PTO  for  use  in  the  patent 
examination  process.  Much  of  the 


documentation  is  accessible  through  use 
of  the  United  States  Patent 
Classification  S>-stem  (USPCS).  The 
same  documentation  is  made  available 
to  members  of  the  public  for  use  as  a 
source  of  technical  information  or  for 
other  patent-related  uses. 

To  better  use  the  limited  financial  and 
personnel  resources  available  to  the 
PTO,  certain  changes  have  been  made  in 
the  documentation  area.  Less  emphasis 
is  being  placed  on  the  continuing 
reclassification  of  the  documentation  in 
the  USPCS  and  the  classification  of  new 
foreign  patent  copies  and  more  reliance 
is  being  placed  on  the  classification 
efforts  of  other  countries  and  the  use  of 
more  sophisticated  electronic  search 
tools. 

To  be  more  spyecific,  the  PTO  is 
placing  increased  reliance  on  the  many 
commercial  data  bases  of  technical 
information  as  well  as  data  bases 
maintained  by  the  PTO.  These  data 
bases  cover  foreign  and  domestic  patent 
and  non-patent  literature.  The  PTO  is 
also  placing  increased  reliance  on  the 
classifying,  abstracting  and 
summarizing  efforts  of  documentation 
by  both  domestic  and  foreign  private 
entities  and  also  by  foreign  government 
or  intergovernmental  entities. 
Consequently,  less  reliance  is  being 
placed  on  the  reclassification  efTort 
within  the  PTO.  Also,  the  PTO  no 
longer  classifies  new  foreign  patents  in 
the  USPCS. 

The  public's  views  are  sought  on  the 
increased  reliance  on  the  work  of  others 
in  the  classifying,  abstracting  and 
summarizing  of  documentation  and  less 
reliance  on  the  USPCS  and 
classification  efforts  of  persons  within 
the  PTO.  Public  views  are  also  sought 
on  the  increased  reliance  on 
computerized  searching  aids,  be  they 
full  text  data  bases  or  data  bases  of 
abstracted  materia!,  classified  or  not. 
Public  views  are  also  sought  on  placing 
increased  reliance  on  data  bases  and 
other  sourt;es  to  at  least  identify  such 
documents  after  which  a  full-text  copy 
of  the  document  could  be  obtained. 

Written  comments  may  be  offered  on 
the  questions  posed  below.  Comments 
will  also  be  accepted  on  any  other 
aspects  of  the  approach  of  the  PTO  to 
make  technical  information  available 
both  to  patent  examiners  and  the  public. 

2.  Questions  for  the  Hearing 

The  public  hearing  will  be  held  to 
receive  comments  on  the  following 
specific  questions: 

A.  Are  the  classification  efforts  of 
others  (using  systems  or  data  bases  of 
classification  different  from  the  United 
States  Patent  Classification  System)  able 
to  replace,  or  partially  replace  the 
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UMI 


United  States  Patent  Classification 
System? 

B.  Are  the  pubUc  users  of  the 
classihed  technical  information  systems 
of  the  Patent  and  Trademark  Office 
willing  to  contribute,  or  contribute 
more,  toward  ever  increasing  costs  of 
maintaining  these  systems? 

C.  Since  the  usefulness  of  automated 
search  tools  is  affected  by  the 
characteristics  of  the  technology  being 
searched,  should  the  Patent  and 
Trademark  Office  tailor  the  search 
system  by  technology  rather  than 
maintaining  the  USPCS  for  all 
technologies? 

D.  Since  it  is  known  that  different 
search  tools  and  techniques  lead  to 
different  search  results  (e.g..  different 
results  from  text  or  structure  search  vs. 
classified  image  search),  are  automated 
assisted  searches  acceptable  if  there  is 
an  overall  improvement  in  the  quality  of 
the  patentability  search? 

E.  Advances  contemplated  in  future 
search  systems  permit  the  examiner  to 
add  value  to  the  data  base  while 
conducting  a  search  by  adding  or 
changing  classifications  for  a  document, 
inserting  markers  and  notes  on  a 
document,  adding  documents,  etc.  This 
value-added  capability  leads  to  search 
files  that  exist  only  in  electronic  form 
and  which  are  constantly  being 
upgraded. 

1.  Does  the  public  need  access  to  the 
examiner's  search  file? 

2.  For  post-prosecution/litigation 
purposes,  does  the  public  need  to  know 
what  is  in  the  examiner's  search  file  at 
the  time  the  examiner  made  the  search? 

F.  How  should  the  Patent  and 
Trademark  Office  approach  the  issue  of 
classification  and  retrieval  of  prior  art  in 
view  of  the  current  state  of  the  art  in  the 
electronic  document  search  and 
retrieval  area,  and  expected 
developments  in  this  area,  including 
fully  paperless  patent  and  non-patent 
data  bases? 

Dated:  April  26,  1996. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  96-10930  Filed  5-1-96;  8:45  am) 
BILUNG  CODE  3S10-16-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  May 

3,  1996. 


PLACE:  1155  21st  St.  N.W.,  Washington. 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  96-11104  Filed  4-30-96;  3:03  pm] 

BILUNQ  CODE  S3S1-01-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEEDNQ: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday.  May 
10.  1996. 

PLACE:  1155  21st  St.  NW.,  Washington, 
D.C.  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,'502-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  96-11105  Filed  4-30-96;  3:03  pm] 

BILUNO  CODE  63S1-01-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
May  14,  1996. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C,  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  96-11106  Filed  4-30-96;  3:03  pmj 

BILLING  CODE  S3S1-01-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

May  30,  1996. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  96-11107  Filed  4-30-96;  3:03  pmj 

BILUNG  CODE  63S1-«1-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m..  Friday,  May 

31. 1996. 

PLACE:  1155  21st  St.  NE.,  Washington, 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  96-11108  Filed  4-30-96;  3:03  pmj 

BILUNQ  COOE  63S1-01-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m..  Friday.  May 

24, 1996. 

PLACE:  1155  21st  St.  N.W.,  Washington, 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSQN  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  96-11109  Filed  4-30-96;  3:03  pmj 

BILUNO  COOE  nSI-OI-M 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  May 

17,  1996. 

place:  1155  21st  St.  N.W.,  Washmgton. 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:-Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  96-11110  Filed  4-30-96;  3:30  pm] 

BILUNQ  COOE  6M1-01-M 


Privacy  Act  of  1974:  System  of 
Records 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  updating  its 
systems  of  records  maintained  under  the 
Privacy  Act  to  include  data  from  the 
electronic  key  card  systems  used  by  the 
Commission  in  its  Headquarters  Office 
in  Washington.  D.C.  and  its  regional 
offices  in  Chicago.  Los  Angeles  and 
Kansas  City.  A  similar  electronic  system 
is  expected  to  be  in  place  in  the 
Commission's  Minneapolis.  Minnesota 
office  in  1997.  This  notice  is  intended 
to  inform  the  public  of  the  existence  and 
character  of  this  system  of  records.  The 
Commission  is  also  proposing  routine 
uses  for  this  system. 
DATES:  Effective  date  of  system:  June  11. 
1996.  unless  comments  are  received  by 
the  Commission  which  require  a 
different  determination. 

Comments  concerning  routine  uses 
must  be  received  on  or  before  June  3, 
1996. 

ADDRESSES:  Comments  concerning 
routine  uses  should  be  addressed  to  Jean 
A.  Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW., 
Washington,  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Nathan,  Office  of  General 
Counsel,  (202)  418-5120,  Lisa  La 
Chance,  Office  of  Administrative 
Services,  (202)  418-5167,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW.. 
Washington,  DC  20581. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of 
1974,  5  U.S.C.  552a,  and  the 
Commission's  implementing 
regulations,  17  CFR  part  146,  the 
Commission  is  publishing  a  description 
of  a  new  system  of  records.  The 
Commission's  Office  of  Administrative 
Services  is  responsible  for  the 
Commission's  physical  plant,  including 
leasing,  maintenance  and  physical 
security.  Generally,  leases  for 
Commission  office  space  include 
provisions  that  the  landlord  is  to 
provide  adequate  security,  at  least 
comparable  to  industry  norms  for  the 
geographic  area,  to  include  an  electronic 
key  card  system  which  will,  inter  alia. 
limit  physical  access  to  some  or  ail  of 
the  space  leased  by  the  Commission. 
The  key  card  systems  for  the 
headquarters,  Kansas  City  and  Los 
Angeles  locations  are  maintained  by  the 
respective  landlords.  The  key  card 


system  for  the  office  suites  in  the 
Commission's  Chicago  office  is 
maintained  by  the  Commission,  while 
the  after  business  hours  key  card  system 
for  the  elevators  in  the  Chicago  office  is 
maintained  by  the  landlord. 

As  part  of  such  a  system.  Commission 
employees  are  each  provided  with 
separately  identifiable  key  cards  and 
each  use  of  any  key  card  is  recorded  on 
the  landlord's  computerized  tracking 
system,  or  the  Commission's  system  in 
the  case  of  the  Chicago  office.  Similarly, 
representatives  of  the  landlords, 
including  maintenance  and  custodial 
personnel  have  key  cards.  Visitors  may 
be  temporarily  issued  key  cards  by  the 
Commission. 

Upon  request  to  a  landlord  by  the 
Director.  Office  of  Administrative 
Services  (or  his/her  designee),  the 
landlord  will  provide  a  print-out  of 
recorded  use  of  one  or  more  key  cards 
within  a  block  of  time.  Printouts  usually 
contain  the  number  of  the  key  card  and 
the  name  of  the  person  to  whom  that 
key  card  is  assigned. 

Principally  this  system  of  records 
consist  of  the  data  obtained  from  a 
landlord.  It  also  includes,  however,  the 
records  maintained  by  the  Commission 
for  the  Chicago  office  suite.  None  of  the 
Commission's  landlords  is  a  government 
entity,  and  the  system  of  records  does 
not  include  any  information  on  usage  of 
key  cards  held  solely  by  a  landlord. 
Accordingly,  no  person  may.  under 
section  552a(d),  obtain  information 
concerning  material  solely  in  a 
landlord's  possession  concerning 
themselves,  see  Notification  Procedures, 
infra.  If  should  be  noted,  however,  that 
the  Commission's  landlords  represent 
that  in  the  ordinary  course  they  retain 
this  data  for  no  more  than  six  months. 
The  Commission  retains  its  records  for 
the  Chicago  office  for  about  90  days. 

The  principal  purposes  of  the  key 
card  system  relate  to  security  of 
personnel  and  property.  Information 
about  usage  may,  however,  be  accessed 
for  security  and  non-security  purposes. 

Thus,  in  the  case  of  a  theft  on  agency 
premises,  a  printout  or  similar 
document  would  be  obtained  showing 
entries  into  the  relevant  portion  of  the 
premises.  This  information  might  be 
conveyed  to  local  or  other  law 
enforcement  authorities.  If  a  question 
arose  whether  an  agency  employee  had 
in  fact  been  at  his  or  her  workstation 
during  non-business  hours  for  purposes 
of  a  claim  for  overtime  pay,  the  records 
of  key  card  usage  might  be  accessed  to 
confirm  or  rebut  the  claim.  The 
Commission  does  not,  however,  use  the 
key  card  system  for  regular,  routine  time 
and  attendance  purposes.  See  5  U.S.C. 
6106.  The  system  may  also  be  used  for 


analysis  of  traffic  and  similar  space 
usage  purposes  and  may  be  accessed  as 
part  of  service  of  data  processing 
systems. 

Accordingly,  the  Commission 
proposes  the  establishment  of  the 
following  system  of  records: 

CFTC-33 

SYSTEM  NAME: 

Electronic  key  card  usage. 

SYSrai  LOCATION: 

Office  of  Administrative  Services, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street  NW.,  Washington,  DC 
20581. 

AUTHOWTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Sections  2(a)(2)(A)(b)  and  12(b)(3). 
Commodity  Exchange  Act,  7  U.S.C. 
4a(e)  and  16(b)(3). 

ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBI,  BtCLUOMG  CATEGORIES  OF  USBIS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  the  Commission's  "General 
Statement  of  Routine  Uses,"  Nos.  1.  2, 
6  and  7,  Privacy  Act  Issuances,  1991 
Comp.,  Vol.  IV,  p.  144.  In  addition, 
information  contained  in  this  system 
may  be  disclosed  by  the  Commission  (1) 
to  any  person  in  connection  with 
architectural,  security  or  other  surveys 
concerning  use  of  office  s{>ace  and  (2)  to 
employees  and  contractors  for  the 
purpose  of  maintenance  or  service  of 
data  processing  systems. 

POLJCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMG,  RETAMMG  AND 
OiSPOSMG  OF  RECORDS  IN  THE  SYSTBi: 

STORAGE: 

Papjer  records  in  file  folders,  computer 
diskettes  and  computer  memor>'. 

RETRtEVABHJTY: 

By  name  of  the  subject,  by  assigned 
key  card  number,  by  time  period  and  by 
entry  point. 

SAFEGUARDS: 

Information  from  the  Commission's 
landlords'  data  bases  may  only  be 
requested  from  the  landlords  by  the 
Director  of  the  Office  of  Administrative 
Services,  or  his/her  designee.  The 
Commission  maintains  all  key  card 
usage  records  in  limited  access  areas  at 
all  times. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  the  general  record 
schedules  and  the  Commission's  record 
management  handbook  the  records  in 
the  system  are  considered  temporary 
and  are  destroyed  when  no  longer 
required. 


19614 


Federal  Register  /  Vol.  61,  No.  86  /  Thursday,  May  2,  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2.  1996  /  Notice's 


19615 


UMI 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Administrative 
Services,  Commodity  Futures  Trading 
Commission.  1155  21st  Street  NW., 
Washington.  DC  20581. 

NOTFICATION  PflOCEDURES: 

Individuals  seeking  to  determine 
whether  the  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
the  system  of  records  or  contesting  the 
content  of  records  about  themselves 
should  address  written  inquiries  to  the 
FOIA,  Privacy  and  Sunshine  Acts 
Compliance  Staff.  Commodity  Futures 
Trading  Commission,  1155  21st  Street 
NW..  Washington.  DC  20581.  The 
system  of  records  and  the  notification, 
access  and  challenge  procedures  apply 
only  to  records  of  key  card  usage  in  the 
Commission's  actual  possession.  None 
of  these  applies  to  any  information 
solely  in  a  landlord's  possession. 

RECORD  ACCESS  PfK)CEDURES: 

See  "Notification  Procedures,"  above. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Notification  Procedures,"  above. 

RECORD  SOURCE  CATEGORIES: 

With  one  exception,  informadon  in 
the  system  is  supplied  by  the 
Commission's  landlords,  typically  on 
request.  Information  supplied  is  a 
record  of  use  of  electronic  key  cards  and 
in  that  sense  the  information  is  obtained 
directly  from  the  users  of  the  key  cards. 
Information  in  the  data  base  maintained 
in  Chicago  by  the  Commission  itself  is 
also  merely  recorded  usage  of  electronic 
key  cards  and  similarly  is  obtained 
directly  from  the  user  of  the  key  card. 

Issued  in  Washington,  DC,  on  April  26. 
1996,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  96-10866  Filed  5-1-96;  8:45  am) 

BILUNG  COOC  eSSI-OI 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

agency:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  May  10,  1996, 

9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  NW.,  Room  540, 

Washington,  DC  20425. 

STATUS: 
Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  April  12,  1996 

Meeting 


HI.  Announcements 

IV.  Staff  Director's  Report 

V.  General  Programmatic  Theme — FY  1998 — 

VI.  Commission's  Subpoena  Power 

VII.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION: 

Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated:  April  30,  1996. 
Stephanie  Y.  Moore, 

Acting  Solicitor. 

(FR  Doc.  9fr-11095  Filed  4-30-96;  2:21  pm| 

BILUNQ  CODE  a33S-«1-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  For  Realignment:  Naval  Air 
Station,  Key  West,  FL 

SUMMARY:  This  Notice  provides 
information  regarding  the 
Redevelopment  Authority  that  has  been 
established  to  plan  the  reuse  of  portions 
of  the  Naval  Air  Station,  Key  West, 
Florida,  and  the  surplus  property  that  is 
located  at  that  base  closure  site. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy.  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300,  telephone  (703)  325-0474,  or  Mr. 
E.  R.  Nelson  Jr.,  Director,  Real  Estate 
Division,  Southern  Division,  Naval 
Facilities  Engineering  Command,  North 
Charleston,  S.C.  29419-9010,  telephone 
(803)  820-7494.  For  more  detailed 
information  regarding  particular 
properties  identified  in  this  Notice  (i.e., 
acreage,  floor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact  Mr. 
Richard  Davis  Air  Station,  Key  West, 
FL.  33040-9001.  telephone  (305)  293- 
2133. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Naval  Air  Station,  Key  West,  Florida 
was  designated  for  realignment 
pursuant  to  the  Defense  Base  closure 
and  Realignment  Act  of  1990,  Public 
Law  101-510,  as  amended.  Pursuant  to 
this  designation,  on  27  September  1995, 
land  and  facilities  at  this  installation 
were  declared  excess  to  the  Department 
of  the  Navy  and  available  for  use  by 
other  federal  agencies.  Approximately 
35  acres  of  land  improved  with  10 
buildings  has  been  requested  for  transfer 
by  other  federal  agencies.  That  property 
is  not  included  in  this  notice. 


Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
following  information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Air  Station.  Key 
West.  FL.  is  published  in  the  Federal 
Register: 

Redevelopment  Authority:  The 
redevelopment  authority  for  the  Naval 
Air  Station,  Key  West,  FL.  for  purposes 
of  implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  as  amended,  is  the  Naval 
Properties  Local  Redevelopment 
Authority,  Mr.  Paul  Cates,  of  Key  West, 
525  Angela  Street,  Key  West,  FL  33040- 
1409.  telephone  (305)  294-8100  is  the 
point  of  contact. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  the  Naval  Air  Station,  Key 
West,  Fl.  that  are  declared  surplus  to  the 
federal  government.  The  property  is 
located  at  10  separate  sites  as  identified 
below. 

Old  Commissary  Building:  Land — 1.82 
acres;  Buildings — One  43,130  square 
foot  historical  commissary  building. 
Two  miscellaneous  utility  plant 
buildings,  one  is  40  square  feet,  the 
other  is  170  square  feet;  Structures — 
3.024  square  yards  of  parking  areas. 
139  linear  feet  of  fencing.  The 
property  will  be  available  September 
1998. 
Poinciana-Housing:  Land — 36.16  acres; 
Buildings — Forty  Eight  (48)  family 
housing  buildings  comprising  204 
Housing  Units,  totaling  approximately 
252.272  square  feet.  Buildings, 
utilities,  streets,  parking  areas, 
recreation  area,  sidewalks,  fencing, 
and  all  other  Class  II  property  at 
Poinciana  Housing.  Housing  area 
estimated  to  be  vacated  in  1999. 
Hawk  Missile  Site^KW-65):  Land— 
23.77  acres;  The  site  is  currently 
vacant  and  available. 
East  Martello  Battery:  Land — 43.73  acres 
including  earth  covered,  reinforced, 
concrete  magazine  structure.  Area 
will  be  available  sometime  in  1997. 
Maine  Memorial  Cemetery  Plot:  Land — 
0.12  acres;  Area  is  available 
immediately. 
Peary  Court  Cemetery:  Land — 1  acre; 

Area  is  available  immediately. 
Portion  of  Trumbo  Point  Annex — Tank 
Farm  Area:  Land — 16  acres  Including 
Diesel  Tank  Farm  Maintenance 
Facilities,  etc.; 
Comments — Easements  will  be  retained 
for  electricity,  water,  sewers,  etc.;  Area 


will  be  available  in  1997,  however, 

major  environmental  cleanup  will  be 

necessary. 

Portion  ofTniwho  Point  Annex — 
Trumbo  Road:  Land — 0.64  acres. 
Comments — Easements  will  be 
retained  for  vehicular  access  and 
utilities;  Area  is  available 
immediately. 

Portion  of  Truman  Annex:  Land — 
Approx.  37.3  acres;  Buldings — 
Approx.  124,867  sq.  ft.;  Including:  10 
Storage  Bldgs.— Approx.  74,867  SF;  9 
Other  Structures,  including  Bomb 
Shelter,  Enlisted  Dining  Facilities, 
Fire  Station,  Port  Operations 
Building,  NEX  Branch— Approx. 
50,000  SF;  Comments:  Easements  will 
be  retained  for  vehicular  access, 
electricity,  water,  sewer,  etc.;  Area 
will  be  available  upon  relocation  of 
DRMO  now  estimated  in  1997. 

Portion  of  Truman  Annex — Mole  Pier 
(Waterfront  Area):  Land— 7.6  Acres 
(Four  (4)  Acres  of  this  7.6  Acres  is  the 
Pier).  Buildings— Two  (2)  Buildings 
Totaling  1,679  Sq.  Ft.  Also  includes 
Breakwater,  Berthing  Wharf,  Electrical 
Distribution  Line,  Sanitary  Sewer, 
Water  Distribution  Line,  POL 
Pipeline,  Telephone  Lines,  Street 
Lighting,  Paved  Roads,  Etc. 
Restrictions  to  be  imposed:  Deed 
Restrictions  to  allow  Transient  Navy 
Vessels  to  use  Berthing  Wharf.  The 
property  will  be  vacated  and  available 
in  1997. 

Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  Stale 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  the 
Naval  Air  Station,  Key  West,  Florida, 
shall  submit  to  the  said  Redevelopment 
Authority  (Naval  Properties  Local 
Redevelopment  Authority)  a  notice  of 
interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
said  Section  2905(b),  the 
Redevelopment  Authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Florida  the  date  by  which 
expressions  of  interest  must  be 
submitted. 


Dated:  April  23.  1996. 
M.A.  Waters, 

LCDR,  JAOC.  USN.  Federal  Register  Uaison 
Officer. 

jFR  Doc.  96-10859  Filed  5-1-96;  8:45  ami 
BILUNG  CODE  3810-FF-P 

Department  of  the  Navy,  DoD 

Community  Redevelopment  Authority 
And  Available  Surplus  Buildings  And 
Land  At  Military  Installations 
Designated  For  Closure:  Yert>a  Buena 
Island,  Naval  Station  Treasure  Island, 
San  Francisco,  CA 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  Verba 
Buena  Island,  Naval  Station  Treasure 
Island,  San  Francisco,  California,  and 
the  surplus  property  that  is  located  at 
that  base  closure  site. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300,  telephone  (703) 325-0474.  or  K. 
Spake,  Realty  Specialist,  Real  Estate 
Division,  Engineering  Field  Activity- 
West,  Naval  Facilities  Engineering 
Command,  900  Commodore  Drive.  San 
Bruno,  CA  94066-2402,  telephone  (415) 
244-3808.  For  more  detailed 
•  information  regarding  particular 
properties  identified  in  this  Notice  (i.e.,. 
acreage,  floor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact  LTJG 
Ray  Pyle.  Staff  Civil  Engineer,  Naval 
Station  Treasure  Island,  410  Palm 
Avenue,  Building  1,  San  Francisco,  CA 
94130-0410,  telephone  (415) 395-5448. 
SUPPLEMENTARY  INFORMATION:  Verba 
Buena  Island  is  a  part  of  the  Naval 
Station  Treasure  Island  base  closure 
site.  In  1993,  the  Naval  Station  Treasure 
Island,  San  Francisco,  CA  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  Public  Law  101-510,  as 
amended.  Pursuant  to  this  designation, 
on  November  27,  1995,  the  land  and 
facilities  at  Verba  Buena  Island  were 
declared  excess  to  the  Department  of 
Defense  and  made  available  for  use  by 
other  federal  agencies.  Approximately 
8.7  acres  of  land  and  improvements 
were  requested  for  transfer  by  another 
federal  agency.  That  property  is  not 
included  in  this  notice. 

Notice  of  Surplus  Property  and  Election 
to  Proceed  Under  New  Statutory 
Procedures 

SuKsequently,  the  Base  Closure  . 
Community  Redevelopment  and 


Homeless  Assistance  Act  of  1994 
(Public  Law  103-421)  was  signed  into 
law.  Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies,  On  December  14,  1994,  the 
City  of  San  Francisco  submitted  a 
request  to  proceed  under  the  new 
procedures  for  all  of  the  Naval  Station 
Treasure  Island.  Accordingly,  this 
notice  hjlfills  the  Federal  Register 
publication  requirement  of  Section 
2(e)(3)  of  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  Pursuant  to 
paragraph  (7)(B)  of  Section  2905(b)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  the  following 
information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Verba  Buena  Island,  is 
published  in  the  Federal  Register: 

Redevelopment  Authority:  The 
redevelopment  authority  for  Verba 
Buena  Island,  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  City  of 
San  Francisco.  The  City  of  San 
Francisco  has  established  a  committee 
to  provide  advice  to  the  redevelopment 
authoritv  on  the  redevelopment  plan  for 
the  closing  station.  A  cross  se<:tion  of 
community  interests  are  represented  on 
the  committee.  Day  to  day  operations  of 
the  committee  are  handled  by  a  Project 
Manager.  The  address  of  the 
redevelopment  authority:  San  Francisco 
Redevelopment  Agency.  "70  Golden 
Gate  Avenue.  San  Francisco.  CA  94102, 
telephone  (415)  749-2400. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  Verba  Buena  Island,  that 
were  declared  surplus  to  the  federal 
government  on  November  27,  1995. 

Land:  Approximately  349.85  acres 
(106.25  acres  of  uplands  and  243.60 
acres  tide  and  submerged  lands)  of 
improved  and  unimproved  fee  simple 
land  on  Verba  Buena  Island.  In  general, 
areas  will  be  available  when  the  Naval 
Station  Treasure  Island  closes  on 
September  30.  1997. 

Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above  described  land  that  will  also  be 
available  when  the  Naval  Station 
Treasure  Island  closes  on  September  30, 
1997,  unless  otherwise  indicated: 
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— Operational  Storage  Building,  12,150 
square  feet;  — Storage  Building  2,070 
square  feet;  — Fire  Station,  10,247 
square  feet;  — Officers  Club  2,116  square 
feet;  — Temporary  Lodging  Building, 
1,449  square  feet;  — Administrative 
Space,  3,578  square  feet;  — Family 
Housing  Junior  Grade  Officer,  78  units; 
— Family  Housing  Field  Grade  Officer, 
35  units;  — Family  Housing  Senior 
Grade  Officer,  14  units;  — Detached 
Garages.  46  units;  — Family  Housing 
Outbuildings,  6  buildings,  2,508  square 
feet;  — Miscellaneous  water  storage 
tanks  totaling  6.5  million  gallons, 
associated  utility  equipment  buildings 
and  systems,  other  utiUty  support 
structures,  retaining  walls,  roads, 
parking,  sidewalks,  bridge  ramps  and 
security  posts  (guard  houses). 

Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  State 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  the 
Verba  Buena  Island',  San  Francisco,  CA, 
shall  submit  to  the  said  redevelopment 
authority  (City  of  San  Francisco)  a 
notice  of  interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C)  of 
said  Section  2905(b),  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in  San 
Francisco,  CA,  the  date  by  which 
expressions  of  interest  must  be 
submitted.  Under  Section  2(e)(6)  of  said 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  tlie  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  or  more  than 
six  months  from  the  date  of  this  notice. 

Dated:  April  23.  1996. 
M.  A.  Waters, 

LCDR.JAGC.  USS,  Federal  Register Uaison 
Officer. 

[FR  Doc.  96-10860  Filed  5-1-96:  8:45  am) 

BILLING  CODE  3810-fF-P 


Notice  of  Intent  to  Grant  Partially 
Exclusive  Patent  License;  Research 
International,  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Research  International,  Inc.,  a 


revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States  to 
practice  the  Government  owned 
inventions  described  in  U.S.  Patents 
Nos.  5,061,857  entitled  "Waveguide- 
Binding  Sensor  for  use  with  Assays" 
issued  October  29, 1991,  and  5,430,813 
entitled  "Mode-Matched,  Combination 
Taper  Fiber  Optic  Probe,"  issued  July  4, 
1995  in  the  field  of  bioassay  analyses. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22175-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research.  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  April  23,  1996. 
M.A.  Waters. 

LCDR.  JAGC,  USN.  Federal  Register  Liaison 

Officer. 

(FR  Doc.  96-10861  Filed  5-1-96;  8:45  am] 

BILUNQ  CODE  3810-FF-P 


Notice  of  Intent  to  Grant  Partially 
Exclusive  Patent  License;  Zesto 
Therm,  Inc. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  grant  to  Zesto 
Therm.  Inc.,  a  revocable,  nonassignable, 
partially  exclusive  license  in  the  United 
States  to  practice  the  Government 
owned  invention  described  in  U.S. 
Patent  No.  4,264,362  entitled 
"Supercorroding  Galvanic  Cell  Alloys 
for  Generation  of  Heat  and  Gas"  issued 
April  28.  1981. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22175-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One.  800  North  Quincy 
Street.  Arlington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 


Dated:  April  23, 1996. 

Mj\.  Waters, 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  96-10862  Filed  5-1-96;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  3021-073] 

Allegheny  Hydro  No.  8  &  9  Limited 
Partnership  and  Connecticut  National 
Bank;  Notice  of  Availability  of 
Environmental  Assessment 

April  26,  1996. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
reviews  an  application  to  amend  the 
license  for  the  Allegheny  River  Lock 
and  Dams  No.  8  &  9  Hydroelectric 
Project.  The  license  would  be  amended 
to  allow  the  installation  of  15-inch 
flashboards  at  Lock  and  Dam  9  from 
about  May  1  through  October  31,  1996. 
Flashboards  would  raise  the  Lock  and 
Dam  9  navigation  pool  to  benefit 
recreational  boating.  The  EA  finds  that 
approving  the  application  to  install  15- 
inch  flashboards  from  about  May  1 
through  October  31,  1996  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Allegheny 
River  Lock  and  Dams  8  &  9 
Hydroelectric  Project  is  located  on  the 
Allegheny  River  at  river  mile  62.2  in 
Armstrong  County,  Pennsylvania. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  obtained  by 
calling  the  Commission's  Public 
Reference  Room  at  (202)  208-1371. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-10878  Filed  5-1-96;  8:45  am] 

BtLUNG  CODE  «717-01-M 


Pocket  No.  ER96-1 283-000] 

Btu  Power,  Inc.;  Notice  of  Issuance  of 
Order 

April  26,  1996. 

On  February  23, 1996,  as  amended 
March  21,  1996,  Btu  Power,  Inc.  (Btu 
Power)  submitted  for  filing  a  rate 
schedule  under  which  Btu  Power  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Btu 
Power  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Btu  Power  requested  that  the 
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Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Btu  Power. 

On  April  24, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subjfect  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Btu  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  - 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Btu  Power  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Btu  Power's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  24, 
1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington.  DC.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-10876  Filed  5-1-96;  8:45  ami 

BILUNO  CODE  C717-01-M 


Direct  Access  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Direct  Access. 

On  April  25, 1996,  the  Commission 
issued  a  letter  order  that  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Direct  Access  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Direct  Access  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Direct  Access'  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  28, 
1996. 

Copies  of  the  ful)  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Wasliington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-10873  Filed  5-1-96;  8:45  ami 

BILLING  COOE  S717-01-M 


Iroquois  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  April  9,  1996.  order  in 
the  captioned  proceeding  conditionally 
accepting  one  tariff  sheet  filed  on 
January  16.  1'996.  The  revised  tariff 
sheet  reflects  that  sharing  of  revenues 
under  Rate  Schedule  PAL  will  be 
calculated  on  an  annual  basis. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  parties  to  the 
proceeding  as  well  as  all  jurisdictional   . 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  DC, 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  )r.. 
Acting  Secretary: 

jFR  D(x:.  96-10879  Filed  5-1-96:  8:45  ami 
BILUNG  COOe  «71 7-01-11 


[Docket  No.  ER96-824-000] 

Direct  Access  Management,  LP;  Notice 
of  Issuance  of  Order 

Arpil  26,  1996. 

On  January  25, 1996,  as  supplemented 
on  February  20,  1996,  Direct  Access 
Management,  LP  (Direct  Access) 
submitted  for  filing  a  rate  schedule 
under  which  Direct  Access  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Direct  Access 
also  requested  waiver  of  venous 
Commission  regulations.  In  particular, 


[Docket  No.  RP96-63-003] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changed  in 
FERC  Gas  Tariff 

April  26,  1996. 

Take  notice  that  on  April  24,  1996, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  to  be  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  with  an  effective  date  of 
January  1.  1996: 
Second  Substitute  First  Revised  Sheet  No.  38 


[Docket  No.  ER9fr-11 1»-000] 

Kibler  Energy  Ltd.  Notice  of  Issuance 
of  Order 

April  26.  1996. 

On  February  20,  1996.  as  amended 
March  20, 1996.  Kibler  Energy  Ltd. 
(Kibler)  submitted  for  filing  a  rate 
schedule  under  which  Kibler  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Kibler 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Kibler  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Kibler. 

On  April  24.  1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the 

order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Kibler  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator)  Commission.  888 
First  Street.  N.E. Washington.  D.C. 
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20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's.Ruies  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Ahsent  a  request  for  hearing  within 
this  period,  Kihler  is  authorized  to  i.ssue 
securities  and  assume  obhgations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purpo.ses  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Kibler's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  fding  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  24, 
1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 
jFR  Doc  96-10874  Filed  5-1-96;  8:45  ami 

BILUNG  CODE  Syir-OI-M 

[Docket  No.  ER9e-1 156-000] 

Nortti  American  Power  Brokers,  Inc., 
Notice  of  Issuance  of  Order 

April  26,  1996 

On  February  23,  1996.  as  amended 
March  20,  1996.  North  American  Power 
Brokers.  Inc.  (NAPB)  submitted  for 
filing  a  rate  schedule  under  which 
NAPB  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  NAPB  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  NAPB  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  NAPB. 

On  April  24,  1996.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  NAPB  should  file  a  motion 
to  intervene  or  protest  with  the  Fetleral 
Energy  Regulatory  Commission.  888 
First  .Street,  N.E.,  Washington,  D.C. 


20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  NAPB  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
.security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NAPB's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motionsto  intervene 
or  protests,  as  set  forth  above,  is  May  24, 
1996. 

C^opies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E. 
Washington.  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  96-10875  Filed  5-1-96;  8:45  am) 
BILUNG  CODE  S717-01-M 

[Docket  No.  ER96-1 0-000] 

NORSTAR  Energy  Limited  Partnership; 
Notice  of  Issuance  of  Order 

April  26,  1996. 

On  October  2,  1995,  NORSTAR 
Energy  Limited  Partnership  (NORSTAR) 
filed  an  application  for  authorization  to 
sell  power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  NORSTAR  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  NORSTAR.  On  April  25, 
1996.  the  Commission  issued  an  Order 
Accepting  For  Filing  Open  Access 
Transmission  Tariffs  And  Conditionally 
Accepting  For  Filing  Market-Based 
Rates  (Order),  in  the  above-docketed 
proceeding. 

The  Commission's  April  25.  1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (F).  (G).  and  (I): 

(F)  Within  .30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  NORSTAR 
should  file  a  motion  to  intervene  or 


protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214 
(1995). 

(G)Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (F)  above,  NORSTAR  is 
hereby  authorized  to  issue  securities 
and  to  assume  obligations  or  liabilities 
as  guarantor,  endorser,  surety  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  applicant,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(I)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
NORSTAR's  issuances  of  securities  or 
assumptions  of  liabilities.  .   .  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motiqns  to  intervene 
or  protests,  as  set  forth  above,  is  May  28, 
1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE., 
Washington.  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  96-10872  Filed  5-1-96;  8:45  am) 

BILUNQ  CODE  8717-01-M 

[Docket  No.  ER96-1 31 6-000] 

TransAlta  Enterprises  Corporation; 
Notice  of  Filing 

April  26.  1996. 

Take  notice  that  on  April  24.  1996, 
TransAlta  Enterprises  Corporation 
(TEN),  tendered  for  filing  supplemental 
information  related  to  its  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1.  TEN 
requests  that  Rate  Schedule  No.  1 
become  effective  at  the  earliest  possible 
date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Wa.shington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 


May  6,  1996.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  96-10877  Filed  5-1-96;  8:45  am] 

BILLING  CODE  S717-01-M 

[Docket  No.  TM96-1 3-29-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  26,  1996. 

Take  notice  that  on  April  23.  1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco's 
April  12.  1996.  Tracker  Filing  in  Docket 
No.  TM96-1 3-29-000  (April  12  Filing) 
in  order  to  refiect  the  currently  effective 
demand  rates  charged  by  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
under  its  Rate  Schedule  FT.  the -cost  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  FT-NT.  Transco's  April  12 
Filing  eliminnted  Texas  Gas'  ISS 
Revenue  Credit  in  error  and  therefore 
did  not  reflect  the  demand  rates 
currently  being  charged  by  Texas  Gas.  In 
order  to  correct  this,  Transco  is 
submitting  substitute  tariff  sheets 
therein  as  replacements  for  the  Rate 
Schedule  FT-NT  tariff  sheets  included 
in  the  April  12  Filing.  This  tracking 
filing  is  being  made  pursuant  to  Section 
4  of  Transco's  Rate  Schedule  FT-NT. 

Transco  also  states  that  included  in 
Appendix  A  attached  to  the  filing  are 
explanations  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedule  FT-NT. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  Washington,  DC  20426. 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 


will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

he  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  96-10880  Filed  5-1-96:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  SutMnitted  to  OMB  for 
Review  and  Approval 

April  25,  1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  (insert  date  30 
days  after  date  of  publication  in  the 
Federal  Register).  If  you  anticipate  that 
you  will  be  submitting  comments,  but 
find  it  difficuh  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 
you  should  advise  the  contact  listed 
below  as  soon  as  possible. 
ADDRESS:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications,  Room  234.  1919  M 
St..  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 


Timothv  Fain.  OMB  Desk  Offi(«r.  102.36 

NEOB  725  17th  Street.  NW.. 

Washington.  DC  20503  or 

fainJ@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 

information  collections  contact  Dorothy 

Conway  at  202-418-0217  or  via  internet 

at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  None. 

Title:  Petition  for  Declaratory  Ruling 
by  the  Inmate  Calling  Services  Providers 
Task  Force. 

Form  No.:  None. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for 
Profit. 

Number  of  Respondents:  60. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  60  Hours. 

Needs  and  Uses:  In  the  Declaratory 
Ruling  issued  in  RM-8181.  the 
Commission  requires  that  local 
exchange  carriers,  among  other  things, 
notify  their  customers  of  the  change  in 
status  of  inmate-only  customer  premises 
equipment  (CPE).  This  is  necessr>'  to 
ensure  that  correctional  facility 
customers  are  aware  of  change  in 
regulatory  status  of  inmate-only 
payphones. 

Federal  Q)mmunications  Commission 
William  F.  Caton, 
Acting.  Secretary 
[FR  Doc.  96-10849  Filed  5-1-96.  8:45  am| 

BILUNG  COOE  671 2-01 -F 

Licensee  Order  to  Show  Cause 

The  Assistant  Chief.  Audio  Services 
Division,  Mass  Media  Bureau,  has 
before  him  the  following  matter: 


Licensee 


City/State 


MM 

docket 

No 


Great  American 
Broadcasting  of 
Hutchinson, 
Inc.  Licensee 
ot  KWHK(AM). 


I  Hutchinson. 
Kansas 


96-99 


(Regarding  the  silent  status  of  Station 
KWHK(AM)) 

Pursuant  to  Section  312(a)  (3)  and  (4) 
of  the  Communications  Act  of  1934.  as 
amended.  Great  American  Broadcasting 
of  Hutchinson,  Inc.  has  been  directed  to 
show  cause  why  the  license  for  Station 
KWHK(AM)  should  not  be  revoked,  at  a 
proceeding  in  which  the  above  matter 
has  been  designated  for  hearing 
concerning  the  following  issues: 

1.  To  determine  whether  Great 
American  Broadcasting  of  Hutchinson. 
Inc.  has  the  capability  and  intent  to 
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UMI 


expeditiously  resume  broadcast 
operations  of  KWHK(AM)  consistent 
with  the  Commission's  Rules. 

2.  To  determine  whether  Great 
American  Broadcasting  of  Hutchinson. 
Inc.  has  violated  Sections  73.1740  and/ 
or  73.1750  of  the  Commissions  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  Great 
American  Broadcasting  of  Hutchinson, 
Inc.  is  qualified  to  be  and  remain  the 
licensee  of  Station  KWHK(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  Hearing  Ctesignation  Order  in 
this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  dockets  section  of 
the  FCC  Reference  Center  (Room  239). 
1919  M  Street.  N.W..  Washington,  D.C. 
The  complete  text  may  also  be 
piuchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service.  2100  M  Street, 
N.W.,  Suite  140.  Washington.  D.C. 
20037  (telephone  202-857-3800).' 

Federal  G}mmunication5  Commission. 

Stuart  B.  Bedell, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  96-10850  Filed  5-1-96;  8:45  ami 

BILUNQ  CODE  S712-01-4> 


Public  Safety  Wireless  Advisory 
Committee;  Sut>commlttee  Meetings 

AGENCIES:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  Larry  Irving, 
Assistant  Secretary  for  Communications 
and  Information,  and  the  Federal 
Communications  Commission  (FCC). 
Reed  E.  Hundt.  Chairman. 
ACTION:  Notice  of  the  Next  Meetings  of 
the  Spectrum  Requirements, 
Interoperability.  Technology, 
Operational  Requirements  and 
Transition  Subcommittees. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463.  as  amended,  this  notice 
advises  interested  persons  of  the  next 
meetings  of  the  five  Subcommittees  of 
the  Public  Safety  Wireless  Advisory 
Committee.  The  NTLA  and  the  FCC 
established  a  Public  Safety  Wireless 
Advisory  Committee,  Subcommittees, 
and  Steering  Committee  to  prepare  a 
fmal  report  to  advise  the  NTIA  and  the 
FCC  on  operational,  technical  and 
spectrum  requirements  of  Federal,  state 
and  local  Public  Safety  entities  through 
the  year  2010.  All  interested  parties  are 
invited  to  attend  and  to  participate  in 
the  next  round  of  meetings  of  the 
Subcommittees. 


DATES:  May  29,  30,  31  (Wed.-Fri.). 
ADDRESSES:  Scott  Air  Force  Base, 
Illinois  (near  St.  Louis,  MO),  Global 
Reach  Planning  Center,  Bldg.  1907, 
Main  Conference  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  regarding  the 
Subcommittees,  contact: 
Interoperability  Subcommittee:  James  E. 

Downes  at  202-622-1582 
Operational  Requirements 

Subcommittee:  Paul  H.  Wieck  at  515- 

281-5261 
Spectrum  Requirements  Subcommittee: 

Richard  N.  Allen  at  703-630-6617 
Technology  Subcommittee:  Alfred 

Mello  at  401-738-2220 
Transition  Subcommittee:  Ronnie  Rand 

at  904-322-2500  or  800-949-2726 

ext.  600 

For  information  regarding 
accommodations  and  transportation, 
contact:  Deborah  Behlin  at  202-418- 
0650  (phone).  202-418-2643  (fax),  or 
dbehlin@fcc.gov  (email).  You  may  also 
contact  Ms.  Behlin  for  general 
information  concerning  the  Public 
Safety  Wireless  Advisory  Committee. 
Information  is  also  available  from  the 
Internet  at  the  Public  Safety  Wireless 
Advisory  Committee  homepage  (http:// 
pswac.ntia.doc.gov). 
SUPPLEMENTARY  INFORMATION:  The  five 
Subcommittees  of  the  Public  Safety 
Wireless  Advisory  Committee  will  hold 
consecutive  meetings  over  a  three  day 
period,  Wednesday  through  Friday,  May 
29,  30,  and  31,  1996.  The  expected 
arrangement  of  the  meetings,  which  is 
subject  to  change  at  the  time  of  the 
meetings,  is  as  follows: 

May  29:  The  Interoperability 
Subcommittee  and  then  the  Spectrum 
Requirements  Subcommittee  will  meet 
consecutively  starting  at  9:00  a.m. 

May  30:  The  Technology  Subcommittee 
and  then  the  Op>erational  Requirements 
Subcommittee  will  meet  consecutively 
starting  at  9:00  a.m. 

May  31:  The  Transition  Subcommittee  will 
meet  starling  at  9:00  a.m. 

Visitor  passes  will  be  required  to  gain 
entrance  to  Scott  AFB.  These  passes  will 
be  mailed  to  the  membership  after  the 
April  San  Diego  meetings.  Additionally, 
there  will  be  an  off-site  registration 
established  at  one  of  the  host  hotels  in 
the  area  and  details  will  be  made 
available  on  the  PSWAC  Homepage  as 
soon  as  possible.  For  further 
information  contact  Don  Speights, 
NTIA,  directly  at  202-482-1652  or  by 
email  at  wspeights@ntia.doc.gov. 

The  tentative  agenda  for  each 
subcommittee  meeting  is  as  follows: 

1.  Welcoming  Remarks. 

2.  Approval  of  Agenda. 

3.  Administrative  Matters. 


4.  Work  Program/Organization  of  Work. 

5.  Meeting  Schedule. 

6.  Agenda  for  Next  Meeting. 

7.  Other  Business. 

8.  Closing  Remarks. 

The  tentative  schedule  and  general 
location  of  future  meetings  of  the 
Subcommittees  of  the  Public  Safety 
Wireless  Advisory  Committee  is  as 
follows:  Jime  1996,  in  Washington,  D.C. 

The  tentative  schedule  and  general 
location  of  the  next  full  meeting  of  the 
Public  Safety  Wireless  Advisory 
Committee  is:  June  1996,  in 
Washington,  D.C. 

The  Co-Designated  Federal  Officials 
of  the  Public  Safety  Wireless  Advisory 
Committee  are  William  Donald 
Speights,  NTIA,  and  John  J.  Borkowski, 
FCC.  For  public  inspection,  a  file 
designated  WTB-1  is  maintained  in  the 
Private  Wireless  Division  of  the 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
Room  8010,  2025  M  Street,  N.W., 
Washington,  D.C.  20554. 

Federal  Communications  Commission. 
Robert  H.  McNamara, 

Chief,  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau. 
(FR  Doc.  96-10848  Filed  5-1-96;  8:45  am] 
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[FCC  96-140] 

Applications  for  A  and  B  Blocit 
Broadband  PCS  Licenses 

agency:  Federal  Communications 

Commission. 

ACTION:  Determination  or  application  for 

review. 

SUMMARY:  The  Commission  released  this 
Memorandum  Opinion  and  Order 
(MO&O)  to  address  an  Application  for 
Review  filed  by  the  National 
Association  of  Black  Owned 
Broadcasters,  Percy  E.  Sutton,  and  the 
National  Association  for  the 
Advancement  of  Colored  People.  This 
MO&O  denies  the  application.  The 
MO&O  is  necessary  to  answer  the  issues 
addressed  in  the  appUcation.  The 
intended  affect  of  this  action  is  to 
resolve  the  issues  set  forth  in  the 
application. 

EFFECTIVE  DATE:  July  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Greenspan,  (202)  418-0620,  Wireless 
Telecommunications  Bureau, 
Commercial  Wireless  Division. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
text  of  the  MO&O,  adopted  March  28, 
1996,  released  April  1,  1996.  This  order 
is  available  for  inspection  and  copying 
during  normal  business  hours  at  the 
Commercial  Wireless  Division  Legal 


Branch,  Room  7130,  2025  M  Street. 
N.W.,  Washington.  D.C,  and  also  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  at  (202)  857- 
3800,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Memorandum  Opinion  and  Order 

/.  Introduction 

1.  The  Commission  has  before  it  an 
Application  for  Review  filed  on  July  21, 
1995  by  the  National  Association  of 
Black  Owned  Broadcasters,  Percy  E. 
Sutton,  and  the  National  Association  for 
the  Advancement  of  Colored  People 
(collectively  "Petitioners"),  and  an 
erratum  filed  by  Petitioners  on  August 
24, 1995,  seeking  review  of  an  Order  by 
the  Chief,  Wireless  Telecommunications 
Bureau  (the  "Bureau")  granting  the 
applications  filed  by  the  auction 
winners  of  99  broadband  Personal 
Communications  Services  ("PCS") 
licenses  for  the  A  and  B  block 
frequencies.  In  a  separate  pleading. 
Petitioners  seek  review  of  a  Bureau 
Order  that  declined  to  stay  the  licensing 
of  the  A  and  B  block  winners  until  the 
licensing  of  the  ultimate  winners  of  the 
C  block  auction.  See  Deferral  of 
Licensing  of  MTA  Commercial 
Broadband  PCS,  Memorandum  Opinion 
and  Order,  DA  95-1410,  1995 
WESTLAW  379480  (Wireless  Telecom. 
Bur.  June  23,  1995).  We  address  that  by 
a  separate  order  adopted  today;  in  this 
Order,  we  deal  exclusively  with 
Petitioners'  Application  for  Review  of 
the  A  and  B  Block  Order. 

//.  Background 

2.  On  May  12,  1995,  Petitioners  filed 
a  Petition  to  Deny  the  applications  of 
the  eighteen  winning  bidders  in  the  A 
and  B  block  auction.  Petitioners  alleged 
that  the  Commission  violated  Section 
309(j)  of  the  Communications  Act,  47 
U.S.C.  §  309(j),  by  failing  to  provide 
adequate  opportunities  for  minorities  to 
acquire  PCS  licenses  in  the  A  and  B 
blocks.  Petitioners  further  alleged  that 
this  failure  to  provide  incentives  has 
allowed  a  few  dominant  carriers  to 
divide  A  and  B  block  PCS  licenses  in  an 
unlawful  territorial  allocation  in 
violation  of  the  antitrust  laws. 
Petitioners  contended  that  the 
distribution  of  licenses  in  the  top 
markets  indicated  a  pattern  of  collusion 
by  these  carriers  to  "dominate  the 
wireless  telephone  industry,  both  PCS 
and  cellular." 

3.  The  Bureau  dismissed  the  Petition 
to  Deny.  First,  the  Bureau  concluded 
that  Petitioners  had  failed  to 
demonstrate  standing  under  Section 
309(d)(1)  of  the  Communications  Act 


and  applicable  Commission  precedent. 
Then,  treating  the  petition  as  an 
informal  objection,  the  Bureau  further 
held  that  Petitioners  had  failed  to  show 
that  a  grant  of  the  A  and  B  block 
licenses  would  be  inconsistent  with  the 
public  interest.  It  rejected  Petitioners' 
contention  that  the  Commission  had 
failed  to  comply  with  47  U.S.C.  §  309(j) 
and  deemed  that  contention  "a  belated 
attempt  to  revisit  the  Commission's 
auction  rules  for  licensing  of  the  A  and 
B  blocks."  The  Bureau  also  rejected 
Petitioners'  argument  that  the  major 
bidders  colluded  to  allocate  territory 
among  themselves. 

///.  Contentions  of  the  Parties 

4.  Petitioners  present  the  same 
contentions  before  the  Commission  that 
were  previously  rejected  by  the  Bureau. 
They  allege  that  the  Commission  has 
failed  to  comply  with  its  statutory 
mandate  to  provide  adequate 
opportunities  for  minorities  to  bid  for 
PCS  licenses.  Petitioners  also  repeat 
their  allegation  that  the  Commission 
"appears  to  have  allowed  the  dominant 
carriers  to  divide  the  PCS  licenses  in  an 
unlawful  territorial  allocation." 
Petitioners  further  dispute  the  Bureau's 
conclusion  that  Petitioners'  lacked 
standing  to  raise  the  issues  presented  in 
its  Petition  to  Deny. 

5.  In  opposition.  Western  PCS 
Corporation  ("Western")  alleges  that 
Petitioners'  Application  for  Review  is 
procedurally  defective  because  it  does 
not  specify  the  factors  that  warrant 
Commission  review.  Further, 
Wirelessco,  L.P.  and  Phillieco,  L.P. 
argue  that  Petitioners  lacked  standing. 
Several  parties  asserted  that  Petitioner's 
petition  claimed  no  acts  of  misconduct 
by  them  and  that  the  petition  should, 
therefore,  not  affect  their  license  grant. 
Pacific  Telesis  Mobile  Services  ("Pacific 
Telesis")  accuses  Petitioners  of 
improperly  seeking  reconsideration  of 
prior  rulemaking  proceedings.  Pacific 
Telesis  also  argues  that  the  Commission 
fully  complied  with  its  statutory 
mandate  by  providing  for  the  rapid 
deployment  of  services  without  undue 
administrative  delay.  Finally,  several 
parties  contend  that  the  Bureau  properly 
rejected  Petitioners'  claims  of  collusion. 

IV.  Discussion 

6.  We  agree  with  Western  that 
Petitioners'  Application  for  Review  is 
procedurally  defective  and  must  be 
dismissed.  Section  1.115(b)(2)  of  the 
Commission's  rules,  47  CFR 

§  1.115(b)(2),  requires  Applications  for 
Review  to:  Specify  with  particularity, 
from  among  the  following,  the  factors 
which  warrant  Commission 


consideration  of  the  questions 
presented: 

(!)  The  action  taken  pursuant  to 
delegated  authority  is  in  conflict  with 
statute,  regulation,  case  precedent,  or 
established  Commission  policy. 

(ii)  The  action  involves  a  question  of 
law  or  policy  which  has  not  previously 
been  resolved  by  the  Commission. 

(iii)  The  action  involves  application  of 
precedent  or  policy  which  should  be 
overturned  or  revised. 

(iv)  An  erroneous  finding  as  to  an 
important  or  material  question  of  fact. 

(v)  Prejudicial  procedural  error. 
Petitioners'  pleading  is  defective 
because  it  fails  to  "specify  with 
particularity"  any  of  the  above 
subsections  as  grounds  for  granting  its 
Application  for  Review.  See  Chapman 
S.  Root  Revocable  Trust,  8  FCC  Red 
4223,  4224  (1993).  ("Chapman").  The 
Commission  held  in  Chapman  that  a 
party  that  fails  to  identify  one  of  the 
above  factors  in  support  of  an 
application  for  review  will  have  its 
application  dismissed.  Accordingly,  we 
are  dismissing  Petitioners'  Application 
for  Review  because  it  does  not  comply 
with  47  CFR  §  1.115(b)(2).  Although  we 
are  dismissing  Petitioners'  pleading,  we 
briefly  will  address  the  issues  raised 
therein. 

7.  The  Bureau  held  that  Petitioners 
lacked  standing  to  challenge  the  A  and 
B  Block  licensees  on  a  blanket  basis  as 
it  seeks  to  do  here.  We  agree.  To 
establish  standing  to  file  a  petition  to 
deny,  the  petitioners  must  allege 
sufficient  facts  to  demonstrate  that  grant 
of  the  subject  application  would  cause 
them  to  suffer  a  direct  injury. 
AmericaTel  Corporation,  9  FCC  Red 
3993,  3995  (1994)  (citing  Sierra  Club  v. 
Morton,  405  U.S.  727.  733  (1972)).  The 
premise  of  Petitioners"  standing 
argument  is  that  the  award  of  licenses 
to  the  A  and  B  block  applicants 
threatens  their  interests  (or  those  of 
their  members)  as  potential  C  block 
licensees  as  well  as  the  interests  of  the 
public.  We  find,  as  did  the  Bureau,  that 
these  allegations  are  too  contingent  and 
speculative  to  support  the  required 
finding  of  a  direct  injury  causally  linked 
to  the  challenged  action.  First,  there  is 
no  certainty  that  Petitioners  or  any  of 
their  members  will  in  fact  participate  in 
the  C  block  auction  or  that  they  will  win- 
licenses  ifthey  do.  Both  of  these  events 
must  occur  for  any  injury  to  even  be 
possible.  Second,  we  have  previously 
held  that  the  mere  fact  that  a  petitioner 
has  applied  to  be  a  licensee  in  the  same 
service  does  not  confer  standing.  See 
Pittsburgh  Partners.  LP..  10  FCC  Red 
2715  (1994),  para.  4  (mere  status  as 
applicant  in  one  proceeding  in  the  FM 
broadcast  ser\ice  does  not  confer 
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standing  as  a  party  in  interest  in  another 
proceeding  in  the  FM  broadcast  service 
):  VVIBF  Broadtasting.  17  FCC  2d  876, 
877  (1969)  (same). 

H.  In  their  Application  for  Review. 
Petitioners  rely  on  the  holding  in  United 
Church  of  Christ  v.  FCC.  359  F.2d  994. 
1005  (D.C.  Cir.  1966)  ("UCC").  for  the 
proposition  that  they  have  standing  as 
representatives  of  the  public  interest.  As 
Pacific  Telesis  points  out,  in  UCC  there 
were  specific  allegations  by  the  party 
filing  the  petition  to  deny  that  the 
broadcast  station  in  question  was 
ignoring  the  needs  of  a  major  segment 
of  the  listening  audience.  In  this  case. 
Petitioners  make  no  allegations  and  no 
party  has  submitted  any  evidence  that 
the  A  and  B  block  licensees  will  fail  to 
provide  adequate  service  to  any  segment 
of  the  population.  Petitioners'  major 
complaint  appears  to  be  that  they  would 
have  preferred  entities  other  than  the 
successful  bidders  to  have  received  the 
A  and  B  block  licenses'.  This  is  not 
sufficient  to  support  a  petition  to  deny. 
Petitioners  fail  to  demonstrate  how  they 
will  be  harmed,  either  as  consumers  or 
potential  bidders,  by  the  granting  of 
licenses  to  the  A  and  B  block  winners. 
Accordingly,  we  conclude,  as  did  the 
Bureau,  that  Petitioners  have  not  alleged 
sufficient  facts  in  this  case  to 
demonstrate  that  it  has  standing  to 
challenge  the  A  and  B  block  licenses. 
We  agree  with  the  Bureau  that  a 
potential  PCS  bidder  could  allege  facts 
sufficient  to  establish  standing  to 
challenge  another  PCS  application  by 
showing  that  grant  of  that  application 
would  cause  them  demonstrable  injury. 
See  A  &  B  Block  Order  at  5. 

9.  Petitioners  repeat  the  argument 
previously  made  to  the  Bureau  that  the 
Commission  failed  to  adopt  specific 
provisions  in  the  A  and  B  block  auction, 
which  Petitioners  contend  is  a  violation 
of  Section  309(j)  of  the  Act.  Pacific 
Telesis  points  out  in  opposition  that 
Petitioners  fail  to  address  the  Bureau's 
holding  that  this  argument  constitutes 
an  untimely  petition  for  reconsideration 
of  the  Commission's  broadband  P(-S 
auction  rules  rather  than  a  valid  basis 
for  a  petition  to  deny.  We  agree.  The 
Bureau  properly  i:oncluded  that  the 
purpose  of  the  petition  to  deny  process 
is  to  assess  challenges  to  applicants' 
qualifications  to  be  Commission 
licensees.  Petitioners"  statutory 
argument  does  not  address  licen.see 
qualifications,  however,  but  challenges 
the  structure  of  the  A  and  B  block 
auction  itself.  We  agree  with  the  Bureau 
that  Petitioners'  argument  was  not  a 
valid  petition  to  deny,  but  was  instead 
a  Uilated  attempt  to  revisit  the 
Commissions  auction  rules  for 
licensing  of  the  A  and  B  blocks.  In  the 


Fifth  Report  and  Order  in  Docket  No. 
9.3-253.  59  FR  37566  (July  22.  1994).  the 
Commission  decided  against  making 
special  provisions  for  designated 
entities  on  the  A  and  B  blocks.  We 
determined  that  this  approach  fully 
complied  with  Section  309(j)  and 
affirmed  this  conclusion  on 
reconsideration  more  than  ten  months 
before  Petitioners  filed  their  petition. 
Petitioners'  attempt  to  challenge  the 
rules  again  through  the  petition  to  deny 
process  is  therefore  untimely  and 
procedurally  improper. 

10.  Petitioners  also  reiterate  their 
allegation  that  the  dominant  carriers 
have  divided  the  PCS  licenses  in  an 
unlawful  territorial  allocation.  We  agree 
with  the  Bureau  that  Petitioners  have 
failed  to  provide  evidence  supporting 
this  allegation  or  otherwise  to 
demonstrate  that  a  grant  of  the  A  and  B 
block  applications  would  be 
inconsistent  with  the  public  interest. 
Under  Section  309(d)(1)  of  the 
Communications  Act,  47  U.S.C.  §  309 
(d)(1).  parties  filing  a  petition  to  deny 
must  make  specific  allegations  of  fact 
sufficient  to  show  that  a  grant  of  the 
application  would  be  prima  facie 
inconsistent  with  the  public  interest, 
convenience,  and  necessity.  Except 
where  official  notice  may  be  taken,  such 
allegations  must  be  supported  by 
affidavits  of  persons  with  personal 
knowledge  of  the  facts  alleged.  Section 
309(d)(2)  states  that  if  the  pleadings  and 
affidavits  fail  to  raise  substantial  and 
material  questions  of  fact  and  the 
Commission  concludes  that  grant  of  the 
application  would  be  in  the  public 
interest,  the  Commission  shall  deny  the 
petition.  47  U.S.C.  §  309(d)(2). 

11.  In  support  of  their  claim  of 
territorial  allocation  both  before  the 
Bureau  and  now  before  the  Commission, 
Petitioners  allege  only  that  three 
companies — AT&T  Wireless  PCS.  PCS 
Primeco.  and  WirelessCo — won  61%  of 
the  A  and  B  block  licenses.  Petitioners 
suggest  that  this  constitutes 
"circumstantial  evidence"  that  is  not 
only  enough  to  support  a  petition  to 
deny,  but  "a  jury  verdict  finding  a 
conspiracy  which  violates  antitrust 
laws."  A  petition  to  deny  must  "contain 
spe<:ific  allegations  of  fact  sufficient  to 
show   *   *    •   that  a  grant  of  the 
application  would  be  prima  facie 
inconsistent  with  |the  public  interest]." 
Where  the  Commission  finds  that  such 

a  showing  has  not  been  made,  it  may 
refuse  the  petition  to  deny  on  the  basis 
of  "a  concise  statement  of  the  reasons 
for  denying  the  petition,  which 
statement  shall  dispose  of  all  substantial 
issues  raised  by  the  petition."  In  this 
instance,  we  find  that  petitioners' 
allegation  of  territorial  allocation  does 


not  constitute  a  showing  that  the  grant 
to  the  A  and  B  block  winners  was  prima 
facie  inconsistent  with  the  public 
interest.  We  agree  with  the  Bureau  that 
Petitioners  have  failed  to  raise  a 
substantial  or  material  question  of  fact 
based  on  these  allegations.  First, 
Petitioners  offer  no  grounds  for  denying 
the  applications  of  the  fifteen  auction 
winners  other  than  AT&T,  PCS  Primeco. 
and  WirelessCo.  Second,  with  respect  to 
these  latter  three  applicants,  Petitioners 
fail  to  provide  any  factual  evidence  of 
collusion.  Contrary  to  Petitioners' 
contention  that  the  Bureau  improperly 
required  a  "smoking  gun,"  we  agree 
with  the  Bureau's  conclusion  that 
Petitioners  must  provide  a  modicum  of 
a  factual  showing  that  collusion 
occurred — particularly  in  an  auction 
that  lasted  over  three  months  and 
resulted  in  aggregate  winning  bids  of 
nearly  $8  billion  by  18  different  parties. 
Petitioners  introduce  no  evidence 
showing  that  AT&T,  PCS  Primeco, 
WirelessCo,  or  any  other  A  or  B  block 
winner  has  violated  any  of  the 
Commission's  rules,  including  the 
collusion  rules  or  the  rules  regarding 
aggregation  of  PCS  spectrum.  We  also 
agree  with  Western  that  the  bidding 
patterns  were  determined  to  a  large 
degree  by  the  desire  of  individual 
applicants  to  acquire  national  wireless 
footprints  and/or  to  acquire  markets 
complementing  their  existing 
telecommunications  holdings.  We 
therefore  find  Petitioners'  allegation  of 
collusion  to  be  without  merit. 

V.  Conclusion 

12.  For  the  reasons  discussed  above, 
we  are  dismissing  Petitioners' 
Application  for  Review  for  failure  to 
comply  with  Section  1.115(b)(2)  of  our 
rules.  Although  our  action  renders 
further  discussion  unnecessary,  we 
agree  with  the  Bureau's  disposition  of 
the  issues  Petitioners  raised  in  their 
original  Petition  to  Deny. 

V.  Ordering  Clause 

13.  Accordingly,  it  is  ordered 
pursuant  to  Section  4(i)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §  154(i).  and 
Section  1.115(b)(2)  of  the  Commission's 
Rules.  47  CFR  §  1.115(b)(2).  that  the 
Application  for  Review  filed  by 
Petitioners  on  July  21.  1995.  is  denied. 

Federal  Communications  (ximmission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Lkx:.  96-10615  Filed  5-01-96;  8:45  am] 
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[PP  Docket  No.  93-253;  ET  Docket  No.  92- 
100;FCC9&-139] 

Deferral  of  Licensing  of  MIA 
Commercial  Broadtiand  PCS 

agency:  Federal  Communications 

Commission. 

ACTION:  Determination  on  application 

for  review. 

SUMMARY:  The  Commission  relea.sed  this 
Memorandum  Opinion  and  Order 
(MO&O)  to  address  an  Application  for 
Review  filed  by  the  National 
Association  of  Black  Owned 
Broadcasters.  Percy  E.  Sutton,  and  the 
National  A.ssociation  for  the 
Advancement  of  Colored  People.  This 
MO&O  denies  the  application.  The 
MO&O  is  necessary  to  answer  the  issues 
addres.sed  in  the  application.  The 
intended  affect  of  this  action  is  to 
resolve  the  issues  set  forth  in  the 
application. 

EFFECTIVE  DATE:  July  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Greenspan.  (202)  418-0620,  Wireless 
Telecommunications  Bureau, 
Commercial  Wireless  Division. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
text  of  the  MO&O,  adopted  March  28. 
1996.  released  April  1.  1996.  This  order 
is  available  for  inspection  and  copying 
during  normal  business  hours  at  the 
Commercial  Wireless  Division  Legal 
Branch.  Room  7130.  2025  M  Street. 
N.W..  Washington,  D.C.  and  also  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  at  (202)  857- 
3800.  2100  M  Street.  N.W.,  Suite  140, 
Washington.  D.C.  20037. 

Memorandum  Opinion  and  Order 

/.  Introduction  - 

1.  The  Commission  has  before  it  an 
Application  for  Review  filed  on  July  21. 
1995  by  the  National  Association  of 
Black  Owned  Broadcasters,  Percy  E. 
Sutton,  and  the  National  Association  for 
the  Advancement  of  Colored  People 
(collectively  "Petitioners").  Petitioners 
seek  review  of  a  June  23,  1995  Order  by 
the  Chief,  Wireless  Telecommunications 
Bureau  ("the  Bureau")  denying  two 
previous  requests,  one  filed  by 
Petitioners,  to  delay  the  licensing  of  all 
MTA  license  winners  in  the 
Commission's  PCS  A  and  B  block 
auction  until  the  future  C  block  auction 
winners  were  ready  to  be  licensed. 

II.  Background 

2.  On  April  12.  1995.  tlie  Wireless 
Telecommunications  Bureau  issued  an 
Order  denying  the  "Emergency  Motion 
to  Defer  MTA  PCS  Licensing"  filed  by 
Communications  One.,  Inc. 


("CommOne"),  which  sought  to  delay 
issuance  of  the  99  A  and  B  block 
licenses  in  the  2  GHz  Personal 
Communications  Service  ("broadband 
PCS").  Two  pleadings  sought  review  of 
the  CommOne  Order  and  a  stay  of  some 
or  all  grants  of  A  and  B  block  licenses 
until  the  conclusion  of  the  broadband 
PCS  C  block  auction.  First,  on  May  12, 
1995,  CommOne.  joined  by  GO 
Communications  Corporation  ("GO"), 
filed  a  petition  for  re<;onsideration  of  the 
CommOne  Order  and  requested  a  stay  of 
licensing  of  the  three  largest  A  and  B 
block  auction  winners:  AT&T  Wireless 
PCS.  Inc.  ("AT&T  Wireless").  PCS 
Primeco,  L.P.  ("PCS  Primeco"),  and 
Wirele.ssCo.  L.P.  ("WirelessCo  "). 
Second,  on  May  12.  1995,  Petitioners 
filed  an  application  for  review  of  the 
CommOne  Order  and  a  stay  of  all  A  and 
B  block  licensing.  The  Bureau  denied 
both  requests  for  relief.  Petitioners  have 
also  filed  an  Application  for  Review  of 
the  A  and  B  Block  Order.  We  are 
dismissing  the  Application  for  Review 
of  the  A  and  B  Block  Order  in  a  separate 
Order  adopted  today.  Although  both 
parties  sought  Commission  review,  the 
Bureau  determined  that  because 
CommOne/GO  presented  arguments  not 
previously  considered  by  the  Bureau, 
Commission  review  would  be 
inappropriate.  In  addition,  the  Bureau 
felt  that  it  should  reevaluate  the 
arguments  of  all  parties  in  light  of  the 
decision  by  the  United  States  Supreme 
Court  in  Adarand  Constructors,  Inc.  v. 
Peiia,  115  S.  Ct.  2S97  (1995). 

3.  In  the  Stay  Denial  Order,  the 
Bureau  rejected  Petitioners'  claim  that 
the  decision  to  hold  the  C  Block  auction 
after  the  A  and  B  block  auction, 
combined  with  the  absence  of  specific 
provisions  for  women  and  minorities  in 
the  A  and  B  block  auction,  violated  47 
U.S.C.  §  309(j).  The  Bureau  deemed 
Petitioners'  stay  request  an  untimely 
attempt  to  seek  reconsideration  of  the 
Commission's  rules  adopted  in  PP 
Docket  No.  93-253  with  respect  to  the 
structure  and  sequencing  of  the  PCS 
auctions.  The  Bureau  noted  that  these 
rules  were  adopted  in  the  Fifth  Report 
and  Order.  59  FR  37566  (July  22.  1994), 
and  reviewed  on  reconsideration  in  the 
Fourth  Memorandum  Opinion  and 
Order,  59  FR  53364  (October  24.  1994), 
in  that  docket,  and  that  the  deadline  for 
reconsideration  had  long  since  passed. 
Finally,  in  addressing  the  stay  request, 
the  Bureau  held  that  Petitioners  and 
CommOne/Go  failed  to  satisfy  the 
Holiday  Tours  test  for  determining 
whether  a  stay  is  appropriate.  The  test 
includes  four  elements:  (1)  likelihood  of 
success  on  the  merits;  (2)  the  probability 
of  irreparable  harm  in  the  absence  of 


relief;  (3)  the  probability  of  harm  to 
third  parties  if  a  stay  is  granted;  and  (4) 
whether  a  stay  would  serve  or  dis.serve 
the  public  interest.  Washington 
Metropolitan  Transit  Commission  v. 
Holiday  Tours.  Inc..  559  F.2d  841  (D.C. 
Cir.  1977)). 

4.  First,  the  Bureau  determined  that 
the  parties  were  unlikely  to  prevail  on 
the  merits.  It  rejected  the  contention 
that  licensing  of  the  A  and  B  Block 
winners  should  be  delayed  until  the  C 
Block  winners  were  ready  to  be 
licensed.  The  Bureau  concluded  that  the 
statute  did  not  require  the  Commission 
"to  promote  diversity  at  the  cost  of 
delaying  much  needed  service  that 
could  otherwise  be  provided  to  the 
public."  The  Bureau  also  rejected  an 
economic  analysis  submitted  by 
CommOne/GO  purporting  to  show 
excessive  concentration  of  PCS  licenses. 
The  Bureau  determined  that  the  study 
was  fiawed  because,  inter  alia,  it 
improperly  assumed  that  the  relevant 
product  market  was  PCS.  thus  excluding 
the  potential  competitive  impact  of 
cellular  and  other  wirele.ss  services  from 
the  model.  The  Bureau  also  found  that 
the  analysis  ignored  the  fact  that 
licensing  of  the  A  and  B  blocks  would 
substantially  increase  competition  while 
staying  the  license  grants  would 
perpetuate  a  more  highly  concentrated 
market.  Second,  the  Bureau  disagreed 
with  Petitioners'  claim  of  irreparable 
harm  resulting  from  a  headstart  given  to 
the  A  and  B  block  winners.  It  noted  that 
the  Commission's  decision  to  license 
the  A  and  B  blocks  beforv  the  C  block 
was  not  contingent  upon  any  particular 
timetable  or  date  for  the  C  block 
auction.  It  also  noted  that  the  C  block 
bidders  could  adjust  their  bids  to 
account  for  any  impact  on  Uic  value  of 
the  C  block  licenses  as  a  result  of  prior 
licensing  of  the  A  and  B  blot:ks.  Third, 
the  Bureau  concluded  that  a  stay  would 
significantly  harm  the  A  and  B  block 
winners.  The  Bureau  noted  that  at  the 
time  of  the  Stay  Denial  Order,  the  A  and 
B  block  winners  had  already  paid  $1.4 
billion  to  the  United  StateN  Treasun.'  as 
a  downpayment  (they  paid  the  balance 
of  approximately  S5. 6  billion  on  |une 
30,  1995)  and  did  not  earn  interest  on 
their  deposits.  The  Bureau  further  found 
that  the  winners  had  already  invested 
significant  funds  in  start-up  costs. 
Finally,  the  Bureau  concluded  that  the 
public  intere.st  would  best  bo  served  by 
not  delaying  a  new  .service  to  the  public. 
It  found  that  "rapidly  providing  new 
competitive  sources  of  wireless  services 
outweighs  any  possible  competitive 
harm  that  might  resuh  from  the  A  and 
B  block  winners  being  licensed  ahead  of 
auction  winners  in  other  PCS  blocks." 
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Accordingly,  it  rvfiised  to  stay  the 
lictMisin^  oftht;  A  iiiui  H  hUni  winners. 

f).  Petitioiitfrs  fiU;il  tht-  iiislaiil 
Application  for  RHview  on  )iiiy  21, 
1995.  On  August  24.  I'W.S.  Petitioners 
filed  an  Hrratiiin  lo  their  ,ippii(.ation.  On 
August  ),  I't'J^,  Petitioners  fileil  an 
Kmergency  Motion  for  Stay  with  lie 
United  States  Clourt  of  Appeals  for  the 
Distru:!  of  (loiunihia  (an  uit  asking  the 
court  to  stay  issuance  of  the  A  and  H 
hlo<:k  lit  enses  (which  had,  in  fad.  been 
issued  six  weeks  earlier)  until  the 
Coniniission  was  ready  to  license  the 
winners  in  the  (.'.  block  auction  as  well. 
The  Court  denied  the  slay  re<|uest  on 
August  1(1.  iqq.s. 

///.  Contentions  of  thr  Partitas 

fi   In  their  Application  for  Review. 
Petitioners  repeat  the  same  arguments 
rejected  by  the  Bureau  in  the  Stay 
Denial  Order  They  claim  that  tht> 
(Commission  tailed  to  comply  with  its 
Statutory  mandate  under  47  U.S.C. 
§  3l)9(j)  to  provide  adeijuate 
opportunities  for  minorities.  The  failure 
to  provide  S[)e<:ific  incentives  for 
minorities  in  the  A  and  B  l)lo<;ks, 
according  to  Petitioners,  has  resulted  in 
an  unlawful  territorial  allocation 
Petitioners  also  assert  that  they  have 
met  all  of  the  requirements  for  obtaining 
a  stay.  They  allege  irre[)arablt;  hanii  in 
the  absence  of  a  stay,  including  loss  of 
access  to  capital,  loss  of  base  station  cell 
sites,  loss  of  access  lo  distributors  and 
retailers,  and  loss  of  market  share.  They 
also  allege  that  the  A  and  B  block 
auction  winners  would  not  b«'  harmed 
by  issuance  of  a  stay.  Initially. 
Petitioners  based  this  argument  on  tht; 
erroneous  assumption  that  the  A  and  B 
bloi;k  winners  h.id  not  re«.eive<l  their 
licenses,  and  therefore  would  not  be 
required  to  pay  the  HO'X)  balance  of  their 
hills  while  a  stay  was  in  effect.  In  their 
Krratum  Petitioners  acknowledge  that 
the  (A)mmission  granted  lit  enses  to  the 
A  and  B  blo<  k  winners  on  |une  2;i,  lOQ."! 
and  that  all  of  tht*  au(  tion  winners 
timely  paid  thtiir  balances  on  |utu!  M). 
1995   Nevertheless.  Petitioners  continue 
to  assert  that  this  do»!s  not  constitute 
irreparable  harm  to  the  A  and  B  blo<:k 
winners.  Petitioners  also  allege  that  all 
of  the  A  and  B  blcnk  winnttrs  were  on 
notice  that  the  legality  of  their  licenses 
was  subjtict  lo  challenge   Petitioners 
further  as.sert  tliat  they  are  likely  to 
prevail  on  the  merits  ot  their  claim  that 
the  CCommission  violated  its  statutory 
mandate  lo  disseminate  licenses  to  and 
promote  economic  opportunity  for 
minorities.  Finally.  Petitioners  assert 
tluit  a  stay  would  servt;  the  public 
interest  by  hirthering  the  statutory 
obligation  of  the  FLX'.  Id  promote 


p.irticipation  in  P(;S  by  minorities  and 
other  designated  entities. 

7.  In  a  Sup[)lement  filed  on  August  4, 
1995,  Petitioners  note  that  on  July  27, 
1995,  the  United  States  Court  of 
Appeals  for  the  District  of  (Columbia 
Circuit  stayed  the  C  block  auction. 
Omnipoint  Corporation  v.  FCC,  No.  95- 
l.)74  (DC.  Cir.,  |uly  27,  1995). 
Omnipoint  (Corporation  objected  to  the 
(Commi.ssion's  extension  of  the  50.1% 
etjuity  option  lo  all  applicants  rather 
than  to  just  women  and  minority 
applicants.  This  meant  that  the 
applicant's  control  group  must  hold  at 
least  50.1%  of  the  applicant's  equity, 
and  a  singltt  investor  could  hold  the 
remaining  49.9%  equity.  Omnipoint 
argued  that  despite  the  facial  neutrality 
of  the  rtjie,  it  violated  the  equal 
protection  guarantee  because  business 
not  owned  by  women  or  minorities  did 
not  have  adequate  lime  to  lake 
advantage  of  the  rule  change  prior  to  the 
filing  deadline  for  C  blot.k  bidders. 
Petitioners  cite  a  statement  by  Chairman 
Hundl  that  this  delay  could  push  back 
the  start  of  the  C  block  auction  for  at 
least  si.x  months.  Petitioners  allege  that 

rrihe  longer  the  time  period  between 
the  date  of  the  A  and  B  block  licenses 
are  issued  and  the  date  the  C  blo<;k 
licenses  are  issued,  the  greater  and  more 
profound  this  irreparable  injury  will 
i)ecome  "  The  court  dissolved  the  stay 
on  September  28,  1995,  and  the  C  block 
auction  began  on  December  18,  1995. 
Onuiipoint  Corp.  v.  FCC.  No.  9.5-1374 
(D.C.  Cir..  September  28.  1995). 

8.  All  of  the  parties  filing  oppositions 
allege  that  Petitioners  have  not  satisfied 
the  four  prong  test  for  a  stay  as  set  forth 
in  Holiday  Tours.  Western  PCS 
Corporation  ("Western")  asserts  that 
Petitioners  would  not  succeed  on  the 
merits  because  they  "misread  the 
Congressional  directives  of  309(j)."  PCS 
PRIMKCO,  1,.P.  ("Primeco")  disputes 
Petitioners'  claim  of  excessive  harm.  It 
contends  that  the  granting  of  a  stay  of 
the  A  and  B  block  licensing  would  not 
remove  the  uncertainty  concerning  the 
timing  of  the  C  block  auction  nor  would 
it  remedy  the  problem  of  losing  base 
station  cell  sites  if  indeed  such  a 
problem  did  exi.st.  Primei:o  argues  that 
it  is  unclear  how  the  A  and  B  block 
licensees  could  preclude  the  eventual  C 
bln<:k  licensees  from  entering  into 
distribution,  resale,  or  other  agreements 
and  th;  I  Petitioners'  claim  of  loss  of 
m.irket  share  was  "purely  speculative 
and  unsupported  by  the  facts." 
VVirelt;ssCo,  LP.  and  PhillieCo,  LP. 

( '■Wireless(Co ')  dispute  Petitioners' 
claim  thai  a  stay  would  not  harm  other 
[larties.  WirelessCCo  submits  that  it 
already  [)aid  over  $2.1  billion  and 
PhiliieCo  paid  $85  million  to  the  United 


States  Treasury.  WirelessCo  indicates 
that  it  has  taken  significant  steps  toward 
providing  PCS  service,  including 
entering  into  negotiations  with 
equipment  manufacturers  for  subscriber 
equipment,  network  equipment, 
switching  equipment  and  cell  sites.  It 
also  submits  that  it  has  hired  employees 
in  more  than  20  cities  and  is  presently 
negotiating  facility  leases  in  multiple 
locations.  Finally,  WirelessCo  argues 
thai  a  stay  would  harm  the  public 
interest  by  delaying  the  realization  by 
potential  customers  of  the  benefits  of  a 
new  and  innovative  technology  that 
would  provide  needed  competition  to 
incumbent  cellular  providers.  Western 
raises  the  additional  argument  that 
Petitioners  failed  to  comply  with 
Section  1.115(b)(2)  of  the  Commission's 
rules,  47  CFR  §  1.1 15(b)(2),  pertaining  to 
the  requirements  for  filing  applications 
for  review  by  not  stating  the  grounds 
upon  which  review  should  be  granted 
and  then  citing  the  appropriate  section. 

IV.  Discussion 

9.  We  agree  with  Western  that 
Petitioners'  Application  for  Review  is 
procedurally  defective  and  must  be 
dismissed.  Section  1.115(b)(2)  of  the 
Commission's  rules,  47  CFR 
§  1.115(b)(2),  requires  applications  for 
review  to: 

specify  with  particularity,  from  among  the 
following,  the  factors  which  warrant 
Commission  consideration  of  the  questions 
prestmted: 

(1)  The  action  taken  pursuant  to  dnlegaled 
authority  is  in  conflict  with  statute, 
regulation,  case  precedent,  or  established 
(kjmmission  policy. 

(ii)  The  action  involves  a  question  of  law 
or  policy  which  has  not  previously  been 
resolved  hy  the  (Commission. 

(iii)  The  action  involves  application  of 
precedent  or  policy  which  should  be 
overturned  or  revised. 

(iv)  An  erroneous  finding  as  to  important 
or  material  question  of  fact. 

(v)  Prejudicial  or  procedural  error. 

As  we  indicate  in  the  companion  order 
we  are  adopting  today.  Petitioners' 
pleading  is  defective  because  it  fails  to 
"specify  with  particularity"  any  of  the 
above  subsections  as  grounds  for 
granting  its  Application  for  Review.  See 
CChapman  S.  Root  Revocable  Trust,  59 
FR  44340  (August  29,  1994),  where  we 
held  that  procedurally  defective 
applications  for  review  will  be 
dismissed.  Petitioners'  statement  of 
general  disagreement  with  the  Bureau's 
Stay  Denial  Order  will  not  suffice. 
Accordingly,  we  will  dismiss 
petitioners'  Application  for  Review. 
Although  we  are  dismissing  Petitioners' 
pleading,  we  also  conclude  on  the 
merits  that  the  Bureau  correctly 
determined  that  Petitioners  failed  to 


meet  the  strict  standards  for  obtaining  a 
stay  as  requested  here. 

A.  Likelihood  of  Success  on  the  Merits 

10.  Petitioners'  assertion  that  they 
will  ultimately  prevail  on  the  merits  is 
based  upon  their  erroneous  contention 
that  the  CCommission  has  failed  to 
comply  with  its  statutory  mandate.  That 
mandate  includes,  according  to 
Petitioners,  the  obligation  to 
disseminate  licenses  to  a  wide  variety  of 
applicants,  including  businesses  owned 
by  minorities.  Petitioners  state  that  only 
way  under  Section  309(j)(3)(B)  of  the 
Act  to  implement  this  goal  in  a 
meaningful  way  is  to  delay  licensing  the 
A  and  B  block  auction  winners  until  the 
Commission  is  ready  to  license  the 
eventual  C  block  auction  winners. 
Otherwise,  according  to  Petitioners,  the 
value  of  the  C  block  licenses  will 
decrease  as  a  result  of  the  headstart 
granted  to  the  A  and  B  block  licensees. 
Nothing  in  the  statute  or  legislative 
history  requires  such  a  result.  In 
directing  the  Commission  to  establish 
bidding  rules  for  PCS,  Congress 
enumerated  three  other  objectives  in 
Section  309(j)(3)  besides  the  one 
Petitioners  cite:  (1)  development  and 
rapid  deployment  of  services  with  a 
minimum  of  administrative  and  judicial 
delay;  (2)  recovery  for  the  public  of  a 
portion  of  the  value  of  the  spectrum; 
and  (3)  promoting  efficient  and 
intensive  use  of  the  spectrum.  In  its 
auction  rules,  the  Commission  has 
properly  balanced  these  objectives  with 
the  Section  309(j)(3)(B)  goal  of  diversity 
of  ownership  by  establishing  PCS 
frequency  blocks  of  varying  sizes  and 
service  areas,  reserving  certain  of  these 
blocks  for  entrepreneurs,  and  creating 
special  provisions  for  designated 
entities  to  bid  for  licenses  in  those 
blocks.  We  do  not  believe  the  statute 
further  requires  the  Commission  to 
promote  diversity  at  the  cost  of  delaying 
much  needed  service  that  could 
otherwise  be  provided  to  the  public.  A 
stay  would  serve  the  individualized 
interest  of  Petitioners  rather  than  the  • 
broader  public  interest.  The 
Commission  is  not  at  liberty  to 
subordinate  the  public  interest  to  the 
interest  of  "equalizing  competition." 
SBC  Communications,  Inc.  v.  FCC,  56 
F.3d  1484,  1491  (D.C.  Cir.  1995)  quoting 
Hawaiian  Telephone  v.  FCC  ,  498  F.2d 
771,  776  (D.C.  Cir.  1974).  The  Bureau 
correctly  rejected  Petitioners'  argument 
that  minorities  will  be  unable  to  enter 
the  PCS  market  because  of  illegal  and 
unfair  "territorial  allocations"  in 
violation  of  the  antitrust  laws  by  the  A 
and  B  block  bidders.  In  our  companion 
order,  we  find  that  the  Bureau  correctly 
concluded  that  these  allegations  were 


too  vague  to  meet  the  requirements  of  a 
petition  to  deny.  We  conclude  here  that 
Petitioners  have  not  shown  any 
likelihood  of  success  on  the  merits. 

B.  Irreparable  Harm 

11.  We  agree  with  the  Bureau  that 
Petitioners'  allegations  of  irreparable 
harm  are  speculative,  and  that 
Petitioners  have  overstated  the 
"headstart"  advantage  of  the  A  and  B 
block  wirmers  over  prospective  C  block 
winners.  First,  the  A  and  B  block 
winners  themselves  will  have  to 
compete  with  well-entrenched  cellular 
companies,  who  enjoy  a  ten-year 
headstart  over  all  broadband  PCS  in 
terms  of  business  arrangements,  market 
share,  and  investment  in  infrastructure. 
Furthermore,  Petitioners'  alleged 
injuries  from  loss  of  cell  sites,  loss  of 
access  to  distributors,  and  difficulty  in 
obtaining  market  share  do  not  constitute 
"irreparable"  harm  of  the  type  that 
would  warrant  grant  of  a  stay.  Nothing 
prevents  Petitioners  and  other 
prospective  C  block  bidders  from 
entering  into  agreements  that  are 
contingent  upon  their  winning  the 
auction.  As  the  Bureau  noted,  to  the 
extent  that  late  entry  in  fact 
disadvantages  C  block  winners,  that 
disadvantage  will  translate  into  lower 
prices  at  auction  as  bids  are  adjusted 
downward  to  compensate  for  any  such 
detriment.  Finally,  C  block  entrants  may 
actually  benefit  from  late  entry  because 
they  will  be  able  to  evaluate  the 
business  strategies  and  performances  of 
the  A  and  B  block  winners. 

C.  Harm  to  Others 

12.  The  third  prong  of  the  Holiday 
Tours  test  is  the  potential  harm  a  stay 
would  cause  to  others.  Petitioners 
acknowledge  that  the  A  and  B  block 
winners  have  paid  over  $7  billion  to  the 
United  States  Treasury  for  their  PCS 
licenses.  Since  winning  the  licenses,  A 
and  B  block  winners  have  also  invested 
significant  funds  to  cover  start-up  and 
development  costs  which  they  cannot 
begin  to  recoup  until  they  are  able  to 
use  their  licenses  to  provide  service.  In 
light  of  these  considerations,  we  believe 
that  a  stay  would  cause  significant  harm 
to  other  parties. 

D.  Public  Interest 

13.  Finally,  we  conclude  that  a  stay  of 
A  and  B  block  licensing  would  not  be 

in  the  public  interest.  The  Bureau 
correctly  found  that  besides  imposing  a 
financial  burden  on  the  A  and  B  block 
winners  themselves,  a  stay  would  delay 
the  introduction  of  new  competition 
and  new  services  to  the  public. 
Conversely,  granting  the  licenses  will 
further  the  Congressional  directive  to 


promote  the  development  and  rapid 
deployment  of  PCS  for  the  benefit  of  the 
public  with  a  minimum  of 
administrative  or  judicial  delay.  47 
U.S.C.  §  309(j)(3)(A)  We  continue  to 
believe  that  the  public  interest  in 
rapidly  providing  new  competitive 
sources  of  wireless  services  outweighs 
any  possible  competitive  harm  that 
might  result  from  the  A  and  B  block 
licensees  being  licensed  ahead  of 
auction  winners  in  other  PCS  blocks. 

V.  Conclusion 

14.  For  the  reasons  discussed  above, 
we  are  dismissing  Petitioners' 
Application  for  Review  for  failure  to 
comply  with  Section  1.115(b)(2)  of  our 
rules.  Although  our  action  renders 
further  discussion  unnecessary,  we 
agree  with  the  Bureau's  disposition  of 
the  issues  Petitioners  raised  in  their 
original  stay  request. 

VI.  Order  Clauses 

15.  Accordingly,  it  is  ordered  that, 
pursuant  to  Section  4  (i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  154(i)  and  47  CFR 
§  1.115(c)(2),  the  Application  for  Review 
filed  by  Petitioners  on  July  21,  1995,  is 
denied 

16.  It  is  further  ordered  that  pursuant 
to  Section  4  (i)  of  the  CCommunications 
Act  of  1934,  as  amended,  47  U.S.C. 

§  154(i)  the  Motion  for  Leave  to  File 

Supplement  to  Application  for  Review 

filed  by  Petitioners  on  August  4,  1995, 

is  granted. 

Federal  Communications  Commission. 

William  F.  Calon, 

Acting  Secretary. 

IFR  Doc.  96-10614  Filed  5-01-96;  8:4.5  ami 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meetings 

DATE  AND  TIME:  Tuesday.  May  7,  1996  at 

10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 

D.C. 

STATUS:  This  meeting  Will  Be  Closed  to 

the  Public. 

rTEMS  TO  BE  DISCUSSED: 

(Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  I'.S.C 
§  437g.  §  438(b),  and  Title  26,  L'.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday.  May  9,  1996 
at  10:00  a.m. 
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PLACE:  919  E  Street.  NVV..  Washington. 

D.C;  (Nnith  Floor.) 

STATUS:  This  Meetmn  Will  Ho  OptMi  to 

the  Publii:. 

ITEMS  TO  BE  CXSCUSSEO: 

CorrtH  turn  <ind  Apprnvnl  of  Mimitrs. 
Advisorv  Opiiiuin  m*»>  H  l\imflii  Kix;hestor 

(III  |)«'h,ilf  of  |i:fft;rs<in  Cuiinlv  Lh-imxTHfu. 

l!xp(  iitivf  (  jiniinittco 
Aiivisorv  n|imi()M  1M46   10  Hnico  E.  Lammel 

on  l)«;half  of  I  iS.X  Corporiitioii 
Advisory  ()|)iiiion  m^M>   1 1    l.imt-s  Bopp.  |r 

on  tifhHJt  of  th.-  N.ition,d  Ki^hl  to  l,it<- 

(loiui'iitions.  liK 
.Vdininislr.ilivf  Miitli^rs 

PERSON  TO  CO^frACT  FOR  INFORMATION: 

Mr  Ron  Harris,  Fr«!ss  Officer, 

Ti'lephoiu-:  (202)  219-4155. 

Marjorie  W.  KmmoiLs, 

Secrelarv  nfttw  ('nmmissiDit 

jPK  D««    '<«i-  1  1  100  I'llod  4-30-96:  2:21  pmj 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notit.e  is  hereby  given  thai  the 
followiii^^  aiiplu  ants  iiave  filed  with  the 
Keder.d  M.iritime  (ioiiiinission 
applications  for  licenses  as  (M:ean  trci^ht 
forwarders  piirsnant  to  section  19  of  liu' 
Shipping  .At  t  nf  19H4  (4f.  I '  .S C   ap() 
171HaiKi  4t.  (.FK.^)1()) 

Persons  knowing  of  any  reason  why 
any  of  the  following;  ,i()plii,ants  should 
not  receive  <i  hi  enst-  are  reciufsted  lo 
(  onlat  t  the  Office  of  Frcmht  Forwariiers, 
I''eder,il  M.intiine  (ioininission, 
Wasliin^jton.  DC.  2():'>7  t 
Expeditors  International  (I'lierto  Rico). 

Iiic  .  tl")  Infaidry  .Station.  .S.iii  hiaii. 

Puerto  Rico  ()()929.  Olticers.  Ke\  in  M. 

Walsh,  President.  Mario  Alfonso. 

I'reasurer/.Sccrelary'  Director 
I  III  lira  ns  Internal  ioiiai.  Inc  .  IMS  I 

Alexander  Mell  Drive,  »40().  Reslon 

VA  22091.  (Mfi(ers   ,A   Huda  I'anniki. 

DirtM.tor,  Ma/.en  T  Farouki,  President 
Harneltt  rr.idmi;.  Iiu    d/h/a  (:2(:(1iean 

Freight  Forw.irding.  217  Humphrey 

Street.  Marblehead.  MA  U194.S-lfi2(). 

Officeis   .\ndreu  I.   Harnett. 

President.  Mii  hael  Ohsman.  Director 
G  .S(  H  Interiialion  d.  Iik      7."):"i  Route  HI 

Suite  921,^),  Hensenville,  Il.tiOllUi, 

Officer:  [oon  Hwan  Tae,  President 
P.icific  Wells  ("rop   d/t»/,i  Pt-lii  an 

Ship[)ing  Fine,  2.S0  W   Walnut  Street, 

Conifilon,  CA  90220.  Officer:  Woon  K 

Paik,  I'resident 
Rimtech  int'l  Transimrt   4f>n  F  (iarson 

Pla/a  Drive,  »t():i,  Cusun,  CA  90740, 

Qtficer;  Von  S.  Kiin.  President 
EMC;  .Shi[)pinH.  Inc.,  4034  K  Mercer 

Way,  Morc.er  island.  WA  9H04(). 


Officer:  Elizaiieth  Finch  Miller, 
President 

Datrd   April  29,  1996 
losepit  C.  Polking. 
SetreUiry 

|»-'K  I)<k:.  <»6-10894  Filed  5-1-^Xi:  8  45  ami 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificanis  listed  below  have 
applied  under  the  C;hanRe  in  Banlt 
Control  Act  (12  U.S.C.  1817(j))  and  § 
22.')  41  of  the  Board's  Regulation  Y  (12 
i  \K  22.5.41)  to  acquire  a  bank  or  bank 
holding  c(jnipany.  The  factors  that  are 
(.onsidered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  lH17(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  F'ederal 
Reserve  Hank  indicated.  Oni  e  the 
notices  have  been  accepted  for 
pro«:essing,  they  will  al.so  be  available 
lor  inspection  at  the  offices  of  the  Board 
of  (Governors,  interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Hoard  of 
(.overnors   tiomments  must  tie  ref:eived 
not  later  than  May  Hi.  I99fi. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (|ohn  E.  Yorke.  Senior  Vice 
i'resideni)  925  Cirand  Avenue.  Kansas 
City.  Missouri  B419H 

/   (,'  ('•(igf  CXtrnll  and  Mary- C 
(Xcrall.  both  of  Cxi  Id  well,  Kansas:  to 
accjuin!  an  additional  31.9  percent,  for  a 
total  of  43.4  percent  of  the  voting  shares 
of  Stoi.k  Exchange  Financial 
Corporation,  Caldwell.  Kansas,  and 
theri'fjy  indirectly  acquire  ,Stot;k 
Fx(  hange  Hank.  Caldwell,  Kansas. 

Board  ofCJovornors  of  the  Federal  Reserve 
.Svstein   .^pril  2P.  1996 

lennifer  |.  lohnson. 

Pfliiitv  St^retnry  oflhf  HcxirH. 

IIK  I)<M    'ir,    10909  Filfd  S-l-'tfi;  8:45  jm| 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

riif  r  (iMi()aiiies  listed  in  this  notice 
ti.ive  ap()lie(l  to  the  Hoard  tor  ajiproval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  195f.  (12  i;.S.C;.  1841  I't  st'q.) 
(HHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  otlu^r  a[)plicable  statutes 
and  regulations  to  be<:ome  a  bank 
holiimg  (  ompany  and/or  to  acquire  the 
assets  or  the  t)wnership  of.  control  of,  or 


the  power  to  vote  shares  of  a  banic  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
he  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confiicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  28,  199fi. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  1U045; 

I.  Banrn  Santander.  S.A.,  Madrid, 
Spain;  to  acquire  99.248  percent  of  the 
voting  shares  of  Banco  Central  Hispano 
Puerto  Rico.  Hato  Rey,  Puerto  Rico. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  First  Natinnol  Corporation. 
Orangeburg.  South  Caroina;  to  acquire 
100  percent  of  the  voting  shares  of 
National  Bank  of  York  County,  Ro<:k 
Hill,  South  Carolina  (an  organizing 
bank). 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 


Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2.  1996  /  Notices 


19627 


President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

i.  Sooner  Southwest  Bankshares,  Inc., 
Bristow,  Oklahoma;  to  become  a  banV 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Sooner 
Southwest  Bancshares,  Inc.,  Bristow, 
Oklahoma,  and  thereby  indirectly 
acquire  Community  Bank,  Bristow, 
Oklahoma,  and  Security  First  National 
Bank,  Hugo,  Oklahoma. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Southwest  Consolidated  Life  Insurance 
Company,  Bristow,  Oklahoma,  and 
thereby  engage  in  acquiring  an 
insurance  company  subsidiary  that 
engages  in  credit-related  insurance 
activities,  pursuant  lo  §  225.25(b)(8)(i) 
of  the  Board's  Regulation  Y. 

Comments  on  tnis  application  must 
be  received  not  later  than  May  2,  1996. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  April  26,  1996 
Jennifer  ).  Jotuison, 
Deputy  Secretary  of  the  Hoard. 
|FR  Dor..  96-10905  Filed  5-1-96;  8:45  ami 
BILUNC  CODE  a210-01-P 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont}anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notit.e  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  part  225)  to  engage  de  novo, 
or  to  acquirfj  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
beneflLs  lo  the  public,  such  as  greater 
t:onvenience.  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 


unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  16,  1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 

I.  Anita  Bancorporation,  Newton, 
Iowa;  to  engage  de  novo  in  making  and 
servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

I.  X'orwest  Corporation.  Minneapolis, 
Minnesota;  through  Norwest  Financial 
.Services,  Inc.,  Des  Moines,  Iowa,  to 
acquire  Aman  Collection  Service,  Inc  . 
Aberdeen,  South  Dakota,  and  thereby 
engage  in  operating  a  collection  agency, 
pursuant  to  §  225.25(b)(23)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  26,  1996.      . 
Jennifer  ].  |ohnson. 
Deputy  Secretary  of  the  BnarH 
(FR  Doc.  96-10906  Filed  .5-1-96;  8  45  ami 
BILLING  CODE  621(M)1-f 


The  Bank  of  New  York  Company,  Inc.; 
Notice  to  Engage  in  Certain 
Nonbanking  Activities 

The  Bank  of  New  York  Company,  Inc., 
New  York,  New  York  (BNY),  has  ' 
applied  for  Board  approval  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  section  225.23(a)  of  the 
Hoard's  Regulation  Y  (12  CFR 
225.23(a)).  to  engage  de  novo  through  its 
indirect  wholly  owned  subsidiary,  BNY 
Capital  Markets,  Inc.,  New  York,  New 
York  (Company),  in  the  following 
nonbanking  activities;  (i)  providing 
investment  and  financial  advisory 
services  pursuant  to  12  CFR 
225.25(b)(4);  (ii)  providing  full-service 
brokerage  services  pursuant  to  12  CFR 
225.25(b)(15);  underwriting  and  dealing 
in  government  obligations  and  other 
obligations  that  state  member  banks  may 


underwrite  and  deal  in  pursuant  lo  12 
CFR  225.25(b)(16);  making,  acquiring 
and  servicing  loans  or  other  extensions 
of  credit  pursuant  to  12  CFR 
225.25(b)(1);  underwriting  and  dealing 
in,  to  a  limited  extent,  certain  municipal 
revenue  bonds  (including  unrated  and 
certain  "private  ownership"  municipal 
revenue  bonds),  mortgage- related 
securities,  commercial  paper  and 
consumer-receivable-related  securities 
(Tier  1  Securities);  buying  and  selling 
all  types  of  debt  and  equity  securities  on 
the  order  of  customers  as  a  "riskless 
principal;"  and  acting  as  agent  in  the 
private  placement  of  all  types  of  debt 
and  equity  securities.  Company 
currently  is  a  subsidiary  of  BNYs  bank 
subsidiary.  The  Bank  of  New  York,  New 
York,  New  York.  Company  would 
engage  in  the  proposed  activities  on  a 
worldwide  basis  following  a 
reorganization  in  which  it  would 
become  a  subsidiary  of  BNYs  wholly 
owned  nonbank  subsidiary,  BN'^' 
Capital  Markets  Holdings,  Inc.,  New 
York,  New  York. 

The  Board  previously  has  determined 
that  the  proposed  activities  are  closely 
related  to  banking.  See  12  CFR 
225.25(b)(1),  (4).  (15)  and  (16);  Citicorp 
et  ai.  73  Fed.  Res.  Bull.  473  (1987) 
(underwriting  and  dealing  in,  to  a 
limited  extent.  Tier  1  Securities);  Bank 
South  Corporation.  81  Fed.  Res.  Bull. 
1116  (1995);  Letter  Interpretating  Cross- 
Marketing  Firewall.  81  Fed.  Res.  Bull. 
198  (1995).  Bankers  Trust  New  York 
Corporation.  75  Fed.  Res.  Bull.  829 
(1989)(Bankers  Trust);  /.P  Morgan  & 
Company  Incorporated.  76  Fed.  Res. 
Bull.  26  (1990)  (J.P.  Morgan)  (riskless 
principal  and  private  placement 
activities).  BNY  proposes  to  engage  in 
these  activities  in  accordance  with  the 
limitations  and  conditions  established 
by  the  Board  in  Regulation  Y  and  in  its 
prior  orders  approving  these  activities. 
"  In  authorizing  bank  holding 
companies  to  engage  in  riskless 
principal  activities  under  section  4(c)(8) 
of  the  BHC  Act,  the  Board  previously 
has  relied  upon  a  commitment  that  the 
applicant  would  conduct  the  proposed 
riskless  principal  activities  in 
accordance  with  most  of  the  pnidential 
limitations  go\erning  the  bank- 
ineligible  securities  underwriting  and 
dealing  activities  of  section  20 
companies  (Section  20  Firewalls)   See 
Bankers  Trust.  75  Fed.  Res.  Bull   at  H34; 
f.P.  Morgan.  76  Fed.  Res.  Bull,  at  27. 
BNY.  however,  does  not  propose  to 
conduct  the  riskless  principal  activities 
of  Company  in  acc:ordani;e  with  the 
Section  20  Firewalls.  BNY  states  that 
riskless  principal  transactions  are 
essentially  equivalent  to  brokerage 
transactions,  and  notes  that  the  Board 
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has  not  imposed  similar  limitations  on 
the  securities  brokerage  activities  of 
bank,  holding  companies.  See  12  CFR 
225.25(b)(15).  BNY  also  contends  that 
riskless  principal  transactions  do  not 
involve  the  potential  conflicts  of 
interests,  unsound  banking  practices 
and  other  adverse  effects  that  are  sought 
to  be  addressed  by  the  Section  20 
Firewalls.  Furthermore.  BNY  asserts 
that  compliance  with  the  .section  20 
Firewalls  would  place  a  bank  holding 
company  engaged  in  riskless  principal 
transactions  at  a  competitive 
disadvantage  to  other  broker-dealers 
engaged  in  such  activity. 

Company,  however,  would  conduct 
its  riskless  principal  activities  subject  to 
the  other  conditions  established  by  the 
Board  in  previous  orders,  including 
those  conditions  that  are  designed  to 
assure  that  a  bank  holding  company's 
riskless  principal  activities  do  not 
constitute  the  underwriting,  public  sale, 
or  distribution  of  securities  for  purposes 
of  the  Glass-Steagall  Act.  See  Bankers 
Trust:  IP  Morgan:  BankAmehca 
Corporation.  79  Fed.  Res.  Bull.  116.1 
(1993).  For  example.  Company  would 
engage  in  riskless  principal  transactions 
only  in  the  secondary  market  and  would 
not  engage  in  riskless  principal 
transactions  for  any  security  carried  in 
its  inventory.  Company  also  would  not 
act  as  riskless  principal  with  respect  to 
registered  investment  company 
securities  or  the  securities  of  investment 
companies  advised  by  BNY  or  any  of  its 
affiliates. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  condu<;ted  by  BNY  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effe<:ts,  such  as  undue 
concentration  of  resoun:es,  det:reased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  184.1(c)(H).  BNY 
believes  that  the  proposal  would 
produce  public  benefits  that  outweigh 
any  potential  adverse  eff«M;ts.  In 
particular,  BNY  maintains  that  the 
proposal  would  incrtJase  competition  for 
the  proposed  services. 

In  puolishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  propo.sal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  r«(juests  for 
hearing  should  be  submitted  in  writing 


and  received  by  William  W.  Wiles, 
Se<;retary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC.  20551.  not  later  than  May  28.  1996. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
acr.ompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  April  26.  1996. 
Jennifer  J.  fohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-10907  Filed  5-1-96;  8:45  ami 

BtLUNQ  OOOE  KIO-OI-F 


Change  in  Bank  Control  Notices; 
Fonnations  of,  Acquisitions  by,  and 
IMergers  of  Bank  HokJing  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-9809)  published  on  pages  17704  and 
17705  of  the  issue  for  April  22.  1996. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  Bradley 
County  Financial  Corp..  Cleveland, 
Ohio,  is  revised  to  read  as  follows: 

/ .  Bradley  County  Financial  Corp., 
Cleveland.  Tennessee;  to  engage  de  novo 
through  its  subsidiary.  Tennessee 
Financial  Services.  Inc..  Cleveland, 
Tennes-see.  in  consumer  finance  and 
insurance  agency  activities,  pursuant  to 
§§  225.25(b)(l)(i).  225.25(b)(8)(i),  and 
225.25(b)(8)(ii)  of  the  Board's  Regulation 
Y.  The  proposed  activities  will  be 
conducted  throughout  the  States  of 
Tennessee  and  Georgia. 

Comments  on  this  application  must 
be  re<;eived  by  May  6,  1996. 

Board  of  Governors  of  the  Federal  Reserve 
■Svstum.  April  2b.  1996. 
lennifer  ).  fohnson. 

Deputy  Secretary  of  the  Board 

IFR  Dtx    96-10908  Filod  ,5-1-96;  8:45  ami 

BtLUNO  COOC  U10-41-f 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Review  of  the  research  protocol  for 
the  study:  "Evaluation  of  Prevention 
Strategies  to  Reduce  Back  Pain  and  Injury 
Among  Nursing  Home  Workers." 

Time  and  Date:  1  p.m.-5  p.m.,  )une  5, 
1996. 

Place:  Suncrest  Facility,  Large  Conference 
Room.  NIOSH,  CDC,  3040  University 
Avenue,  Morgantown.  West  Virginia  26505- 
2888. 

Status:  Of»en  to  the  public.  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  60  people. 

Purpose:  The  purpose  of  this  meeting  is  to 
obtain  comments  and  input  regarding  the 
technical  and  scientific  merits  of  the  study. 
"Evaluation  of  Prevention  Strategies  to 
Reduce  Back  Pain  and  Injury  Among  Nursing 
Home  Workers,"  being  conducted  by  NIOSH. 
The  purpose  of  the  proposed  research  is  to 
evaluate  lifting  equipment  and  medical 
management  programs  for  their  effectiveness 
in  reducing  the  incidence,  cost,  and 
subsequent  disability  associated  with  work- 
related  injuries  and  rejxjrts  of  pain. 
Participants  will  review  the  proposed  study 
protocol,  provide  recommendations  for 
scientific  changes,  and  provide  advice  to 
NIOSH  on  the  conduct  of  the  study. 
Viewpoints  and  suggestions  from  industry, 
labor,  academia,  other  government  agencies 
and  the  public  are  invited.  Written  comments 
will  be  part  of  the  review,  and  should  be 
received  by  the  contact  person  listed  below 
no  later  than  May  21,  1996. 

Contact  Person  for  Additional  Information: 
James  W.  Collins,  NIOSH,  CDC.  1095 
Willowdale  Road,  M/S  1133.  Morgantown. 
West  Virginia  26505-2888,  telephone  304/ 
285-5998. 

Dated:  April  25, 1996. 
Carolyn  J,  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  96-10884  Filed  5-1-96;  8:45  ami 

MLUNQ  COOC  41W-19-M 


Health  Care  Financing  Administration 
[R-1311 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
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Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  BPI3-45B-F, 
Section  411.408(d)(2)  and  (f);  Form  Mo.: 
HCFA-R-131;  Use:  Physicians  who  do 
not  accept  assignment  may  bill  a  patient 
for  services  denied  by  Medicare  as  "not 
reasonable  and  necessary,"  if  they 
informed  the  patient,  prior  to  furnishing 
the  services,  that  Medicare  was  likely  to 
deny  part  B  payments  for  services  and 
the  patient,  after  being  .so  informed, 
agrees  to  pay  for  the  services. 
Frequency:  On  occasion;  Affected 
Public:  Individuals  or  Households; 
Number  of  Respondents:  237,322;  Total 
Annual  Responses:  925,904;  Total 
Annual  Hours  Requested:  115,738. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resources  Management  Planning  and 
Analysis  Staff,  Attention:  Louis  Blank, 
Room  C2-26-17,  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1850. 

Dated:  April  24,  1996. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 

Staff  Office  of  Financial  and  Human 

Resources. 

IFR  Doc.  96-10864  Filed  5-1-96;  8:45  am) 

BILUNG  CODE  412(M»-P 


Substance  AtHise  and  Mental  Health 
Services  Administratk>n 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  Ttiat  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
action:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh.  Division  of  Workplace 
Programs.  Room  13A-54,  5600  Fi.shers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301)443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  acc;ordance  with  Executive  Order 
12564  and  section  503  of  Pub,  L.  100- 
71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 


letter  of  certification  from  SAMHSA. 

HHS  (formerly:  HHS/NIDA)  which 

attests  that  it  has  met  minimum 

standards. 
In  accordance  with  Subpart  C  of  the 

Guidelines,  the  following  laboratories 

meet  the  minimum  standards  set  forth 

in  the  Guidelines: 

Aegis  Analytical  Laboratories.  Inc.  624 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  37211.  615-331-5300 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St..  Montgomerv.  AL 
36103,  800-541^931/205-263-5745 

American  Medical  Laboratories,  Inc.. 
14225  Newbrook  Dr.,  Chantilly.  VA 
22021, 703-802-6900 

Associated  Pathologists  Laboratories. 
Inc..  4230  South  Burnham  Ave.,  Suite 
250.  Las  Vegas,  NV  89119-5412.  702- 
733-7866 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP).  500  Chipeta 
Way,  Salt  Lake  City.  UT  84108,  801- 
583-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299.  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Bavshore  Clinical  Laboratory.  4555  W 
Schroeder  Dr..  Brown  Deer,  WI  53223. 
414-355-4444/800-«77-7016 

Cedars  Medical  Center.  Department  of 
Pathologv,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 

Centinela  Hospital  Airport  Toxicology 
Laboratorv,  9601  S  Sepulveda  Blvd. 
Los  Angeles.  CA  90045,  310-215- 
6020 

Clinical  Reference  Lab.  11850  West  85th 
St..  Lenexa,  KS  66214,  800-^4.5-6917 

CompuChem  Laboratories.  Inc..  3308 
Chapel  Hill/Nelson  Hwv..  Research 
Triangle  Park,  NC  27709,  919-549- 
8263/800-833-3984  (Formerly: 
CompuChem  Laboratories,  Inc  .  .\ 
Subsidiar>-  of  Roche  Biomedical 
Laborator)',  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the 
Roche  Group) 

CORNING  Clinical  Laboratories.  4771 
Regent  Blvd.,  Irving.  TX  75063.  800- 
526-0947  (formerly;  Damon  Clinical 
Laboratories.  Damon/MetPath) 

CORNING  Clinical  Laboratories,  875 
Greentree  Rd..  4  Parkway  Clr.. 
Pittsburgh,  PA  15220-3610.  800-284- 
7515  (formerly;  Med-Chek 
Laboratories,  Inc.,  Med-Chek/Damon, 
MetPath  laboratories) 

CORNING  Clinical  Laboratories,  24451 
Telegraph  Rd.,  Southfield.  Ml  48034. 
800-^44-0106.  ext  650  (formerly: 
HealthCare/Preferred  Laboratories, 
Health  Care/MetPath) 

CORNING  Clinical  Laboratories  Inc.. 
1355  Mittel  Blvd.,  Wood  Dale.  IL- 
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fiOlOl.  7()H- ."195-3888  (formerly: 
MetPafh,  Inc.,  CORNING  M»?tPath 
CIim<:al  Loboralorifs* 

CORNING  Clinical  Lalwratones.  .South 
Central  Divi.son.  2;i2()  .Schuelz  Rd  .  .St. 
Louis.  MO  fi:n4(i,  800-288-729.1 
(formerlv:  Metropolitan  Reference 
Uiboratories,  Inc  ) 

CORNING  Clinical  Liboratorv,  One 
Malcolm  Ave..  Teterhoro.  NJ  07608. 
201-39.1-.'i000  (formerly.  MetPalh. 
Inc.,  CORNING  MetFath  Clinical 
I^iboratories) 

CORNING  National  Center  for  Forensic 
.Science.  1901  Sulphur  Spring  Rd.. 
Baltimore,  Ml)  21227.  410-536-1485 
(formerly:  Maryland  Medical 
Uiboratory.  Inc..  National  Clentor  for 
Forensic  Science) 

CORNINC;  NichoLs  Institute.  7470-A 
Mission  Valley  Rd..  .San  l)i«!>{o,  CA 
92108-4406.  H0(>— »4fi-472H/BU>-686- 
3200  (formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NI.SAT)) 

Cox  Medical  tientors.  [)epartment  of 
Toxu:ology.  1423  North  lefferson 
Ave..  Springfield.  MO  H5802,  800- 
876-3652/4 17-83B-3093 

Dept.  of  the  Navy,  Navy  Drug  .Screening 
Laboratory.  Cireat  Lakes.  IL.  Building 
3a-H,  Great  I-ikes,  11.  60088-5223. 
7t)8-688-2045/708-<)88-4  1 7 1 

Diagnostic  Services  Inc.,  dba  DSI.  4048 
Evans  Ave..  Suite  301.  Fort  Myers,  FL 
33901,  813-936-5446/80(V-73.5-5416 

Doctors  Ixihoratory.  Inc..  PC).  Box  2658, 
2906  )ulia  [Jr  .  Valdosta.  C.A  31604, 
912-244-4468 

Drs  Weber,  Palmer,  Mac  y.  Clhartered. 
338  N  Front  St  ,  .Salina.  KS  67401, 
913-823-9246 

DrugPr(X)f.  Division  of  Dvnat:are/ 
Laboratory  of  Pathology.  LLC.  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower.  .Seattle.  WA  'J8104, 
aOO-898-0180/206   .J86-2672 
(formerlv:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProol.  Division  of 
Liiboratory  of  Pathology  of  Seattle. 
Inc.) 

DrugScan,  Inc.,  P  O.  Box  20»><),  1 1 10 
Meams  Rd  ,  Warminster.  PA  18974, 
215-674-0310 

ElSohiy  LalKiratories,  Inc..  5  Industrial 
Park.  Dr..  Oxford,  MS  38655.  601-236- 
2600 

General  Medical  I.ab()ratorifs,  36  South 
Brooks  St  ,  Madison,  WI  53715,  608- 
267-6267 
Harrison  Liboratories.  Inc..  9930  W. 
Highway  80.  Midland.  TX  79706, 
800-725-3784/915-563-3300 
(formerly:  Harrison  A  Assoc. iates 
Forensic:  I.aboratories) 
lewish  Hospital  of  C;inc;innali,  Inc;  32(M) 
Burnet  Ave.,  Cincinnati.  OH  45229, 
513-569-2051 
LabOne,  Inc :.,  8915  Lenexa  Dr.,  Overland 
Park.  Kansa.s  66214,  91.3-«8«-3927 


(formerly:  Center  for  Laboratory 

Servic:es,  a  Division  of  LabOne,  Inc.) 
I.aboratorv  Corporation  of  Americ:a. 

13900  Park  Center  Rd.,  Herndon.  VA 

22071,  703-742-3100  (Formerly: 

National  Health  Laboratories 

Incorporated) 
laboratory  Corporation  of  America, 

21903  68th  Ave.  South.  Kent,  WA 

98032,  206-395^000  (Formerly: 

Regional  Toxicology  Services) 
laboratory  Corporation  of  America 

Holdings,  1120  Stateline  Rd.. 

Southaven,  MS  38671. 601-342-1286 

(Formerly:  Roche  Biomedic:al 

I.aboratories,  Inc.) 
I.Kiboralory  Corporation  of  America 

Holdings.  69  First  Ave..  Raritan.  NJ 

08869,  800—137^986  (Formerly: 

Roc;he  Biomedical  Laboratories,  Inc.) 
Uiboratory  Spe<:ialists,  Inc.,  113  Jarrell 

Dr.,  Belle  Chas.se.  LA  70037.  504- 

392-7961 
Marshfield  Uboratories,  1000  North 

Oak  Ave.,  Marshfield,  WI  54449.  715- 

389-3734/800-222-5835 
MedKxpress/National  Laboratory 

Center,  4022  Willow  Lake  Blvd.. 

Memphis,  TN  38175,  901-795-1515 
Medic;al  (iollege  Hospitals  Toxic;ology 

laboratory.  Department  of  Pathology, 

3000  Arlington  Ave.,  Toledo,  OH 

43699-0008,  419-381-5213 
Medlab  Clinic:al  Testing,  Inc.,  212 

C:herry  Une.  New  Castle,  DE  19720. 

.302-655-5227 
MedTox  laboratories,  Inc.,  402  W. 

County  Rd.  D.  St  Paul,  MN  55112, 

800-832-3244/612-636-7466 
Methodist  Hcjspital  of  Indiana.  Inc., 

Department  of  Pathology  and 

Laboratory  Medicine,  1701  N.  Senate 

Blvd..  Indianapolis,  IN  46202,  317- 

929-3587 
Methodist  Medical  Center  Toxicology 

laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL'61636,  800-752-1835/309- 

671-5199 
Melrolab-Legacy  Laboratory  Services, 

235  N.  (kaham  St.,  Portland.  OR 

97227    503-413— 15 12.  800-237- 

7808(x4512) 
National  roxic:ology  Laboratories.  Inc., 

1100  California  Ave.,  Bakersfield,  CA 

93304, 805-322-1250 
Northwest  Toxic:ology.  Inc.,  1141  E. 

3900  .South,  .Salt  Lake  City,  IJT  84124. 

800-322-3361 
Oregon  Medic:al  Laboratories,  P.O.  Box 

972,  722  Fast  11th  Ave.,  Eugene.  OR 

97440-0972.  503-687-2134 
Pathology  A.s.sc3c:iates  Medic;al 

laboratories.  Fast  11604  Indiana. 

Spokane,  WA  99206.  509-926-2400 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park,  CA  94025, 

415-328-6200/800-446-5177 
PharmChem  Liboratories,  Inc..  Texas 

Division.  7606  Pebble  Dr.,  Fort  Worth, 


TX  76118,  817-595-0294  (formerly: 

Harris  Medical  Laboratory) 
Phvsicians  Reference  Laboratory,  7800 

West  110th  St.,  Overland  Park,  KS 

66210,  913-338-^070/800-821-3627 
Poisonlab.  Inc.,  7272  Clairemont  Mesa 

Rd.,  San  Diego.  CA  92111,  619-279- 

2600/800-882-7272 
Premier  Analytical  Laboratories.  15201 

I-IO  East,  Suite  125,  Channelview.  TX 

77530,  713-»57-3784  (formerly:  Drug 

Labs  of  Texas) 
Presbyterian  Laboratory  Services,  1851 

East  Third  Street,  Charlotte,  NC 

28204,  800-473-6640 
Puckett  Laboratory,  4200  Mamie  St., 

Hattiesburgh,  MS  39402.  601-264- 

3856/800-844-8378 
Scientific  Testing  Laboratories,  Inc.,  463 

Southlake  Blvd.,  Richmond.  VA 

23236, 804-378-9130 
Scott  &  White  Drug  Testing  Laboratory, 

600  S.  25th  St.,  Temple,  TX  76504, 

800-749-3788 
S.E.D.  Medical  Laboratories.  500  Walter 

NE.  Suite  500.  Albuquerque,  NM 

87102.  505-244-8800.  800-999-LABS 
Sierra  Nevada  Laboratories,  Inc.,  888 

Willow  St.,  Reno,  NV  89502,  800- 

648-5472 
SmithKline  Beecham  Clinical 

laboratories,  7600  Tyrone  Ave.,  Van 

Nuys,  CA  91045.  818-989-2520 
SmithKline  Beecham  Clinical 

Laboratories,  801  East  Dixie  Ave.. 

Leesburg,  FL  34748, 904-787-9006 

(formerly:  Doctors  &  Physicians 

Laboratory) 
SmithKline  Beecham  Clinical 

Laboratories,  3175  Presidential  Dr.. 

Atlanta,  GA  30340,  770-452-1590 

(formerly:  SmithKline  Bio-Science 

Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  506  E.  State  Pkwy., 

Schaumburg,  IL  60173,  708-885-2010 

(formerly:  International  Toxicology 

Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  400  Egypt  Rd.. 

Norristown,  PA  19403,  800-523-5447 

(formerly:  SmithKline  Bio-Science 

Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  8000  Sovereign  Row, 

Dallas,  TX  75247.  214-638-1301 

(formerly:  SmithKline  Bio-Science 

Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  1737  Airport  Way 

South.  Suite  200,  Seattle.  WA  98134. 

206-623-8100 
South  Bend  Medical  Foundation,  Inc., 

530  N.  Lafayette  Blvd..  South  Bend, 

IN  46601,  219-234-4176 
Southwest  Laboratories,  2727  W. 

Baseline  Rd.,  Suite  6,  Tempe,  AZ 

85283, 602-438-8507 
St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205,  1000  N. 
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Lee  St.,  Oklahoma  City,  OK  73102. 
405-272-7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane. 
Suite  B,  Lower  Level,  Columbia,  MO 
65202,  314-882-1273 

Toxicology  Testing  Service.  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 

TOXWORX  Laboratories,  Inc..  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367.  818-226^373  (formerly: 
Laboratory  Specialists,  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 

UNILAB.  18408  Oxnard  St.,  Tarzana, 
CA  91356,  800-492-0800/818-343- 
8191  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 
The  following  laboratory  withdrew 

from  the  National  Laboratory 

Certification  Program  on  April  15,  1996: 

FDLA,  Inc.  (Princeton),  100  Corporate 
Court.  So.  Plainfield.  NJ  07080.  908- 
769-8500/800-237-7352 
The  following  laboratory  withdrew 

from  the  National  Laboratory 

Certification  Program  on  April  26,  1996: 

Holmes  Regional  Medical  Center 
Toxicology  Laboratory,  5200  Babcock 
St.,  N.E.,  Suite  107,  Palm  Bay,  FL 
32905, 407-726-9920 

Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 

|FR  Doc.  96-10846  Filed  5-1-96;  8:45  am] 

BILLING  CODE  4160-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4051-N-01] 

Office  Of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner;. Mortgagee  Review 
Board  Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HIID. 

action:  Notice. 


SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  and  Program 
Compliance,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 


(202)  708-1515  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
individuals  may  access  this  number  by 
calling  the  Federal  Information  Relay 
Service  TTY  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Depar;ment  of  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Pub.L.  101-235),  approved  December 
15,  1989,  requires  that  HUD  "publish  in 
the  Federal  Register  a  description  of 
and  the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee"  by 
the  Department's  Mortgagee  Review 
Board.  In  compliance  with  the 
requirements  of  Section  202(c)(5),  notice 
is  hereby  given  of  administrative  actions 
that  have  been  taken  by  the  Mortgagee 
Review  Board  from  October  1,  1995 
through  March  31,  1996. 

1 .  Associate  Trust  Financial  Services; 
Camp  Springs,  Maryland 

Action:  Proposed  withdrawal  of  HUD- 
FHA  mortgagee  approval. 

Couse;  Alleged  submission  of  false 
information  to  the  Department  in 
connection  with  three  HUD-FHA 
insured  mortgage  loan  transactions. 

2.  Directors  Mortgage  Loan 
Corporation/Norwest  Mortgage,  Inc.; 
Des  Moines,  Iowa 

Action:  Settlement  agreement  that 
includes  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  56  improperly 
originated  FHA  insured  mortgages; 
payment  of  a  civil  money  penalty  in  the 
amount  of  $56,000;  and  an  independent 
CPA  review  in  the  future  to  determine 
compliance  with  the  HUD-FHA  Section 
203(k)  program  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
Section  203(k)  program  requirements  by 
Directors  Mortgage  Loan  Corporation, 
which  was  subsequently  purchased  by 
Norwest  Mortgage,  Inc.  The  violations 
included:  calculating  maximum 
mortgage  amounts  using  a  purchase 
contract  that  did  not  reflect  the  true 
purchase  price;  violating  the  seven  unit 
limitation;  improperly  adding  mortgage 
payments  in  the  property  rehabilitation 
cost;  failure  to  perform  field  reviews  of 
appraisals  involving  investor  loans; 
permitting  the  seller  to  loan  the  required 
investment  for  the  benefit  of  the 
mortgagor;  miscalculating  maximum 
mortgage  amounts  by  failing  to  deduct 
seller  concessions  from  the  purchase 
price;  and  permitting  loans  to  close  that 
contained  alleged  false  statements. 


3.  The  Money  Store;  Sacramento, 
California 

Action:  Settlement  agreement  that 
includes:  cancellation  of  HUD-FHA 
insurance  in  connection  with  six 
improperly  originated  Title  I  loans; 
payment  to  the  Department  in  the     • 
amount  of  $35,000;  and  a  future  review 
by  a  CPA  or  other  independent  party  to 
determine  compliance  with  HUD-FHA 
Title  I  program  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  property  improvement  loan  program 
requirements  that  included;  failure  to 
properly  service  Title  I  loans;  failure  to 
timely  submit  insurance  claims;  and 
failure  to  timely  report  the  sale  of  Title 
I  notes  and  transfers  of  insurance 
reserves. 

4.  Empire  Funding  Corporation;  Austin, 
Texas 

Action:  Settlement  agreement  that 
includes:  cancellation  of  HUD-FHA 
insurance  in  connection  with  seven 
improperly  originated  Title  1  loans; 
indemnification  for  the  Department's 
claim  loss  on  one  improperly  originated 
Title  I  loan;  payment  of  a  civil  money 
penalty  in  the  amount  of  $13,000;  and 
corrective  action  to  assure  compliance 
with  HLT)-FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HLT>-FHA  Title 
I  property  improvement  loan  program 
requirements  that  included:  accepting 
falsified  completion  certificates;  alleged 
falsified  lender  inspection  reports; 
failure  to  resolve  borrower  complaints; 
permitting  dealers  to  participate  without 
regard  to  performance;  and  failure  to 
report  dealer  irregularities 

5.  TMI  Financial,  Inc.;  Austin.  Texas 

Action:  Settlement  agreement  that 
includes  a  voluntary  exclusion  from 
participation  in  the  HUD-FHA  Title  1 
property  improvement  loan  program  for 
a  period  of  one  year  and  a  civil  money 
penalty  otSl32!000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
1  property  improvement  loan  program 
requirements  that  included,  submitting 
alleged  false  insurance  claims;  accepting 
falsified  completion  certificates,  alleged 
falsified  lender  inspection  reports; 
failure  to  resolve  borrower  complaints; 
and  failure  to  report  dealer 
irregularities. 

6.  New  England  Mortgage  Brokers.  Inc.: 
North  Andover,  Massachusetts 

Action:  Settlement  agreement  that 
includes:  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$3,000;  corrective  action  to  assure 
compliance  with  HUD-FHA 
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it'(iiiirf  iiUMits;  .111(1  ,1  future  ruvicvv  by  <iii 

llulcpfluilMlt  t;F',-\  to  (iftlTlllillt) 

.  ()nit)li.ui(i'  with  HIUV-KMA 
r»'(|uirtMnt!nts. 

Cdiix-  A  HUD  muiiitorin>;  review  thfit 
diMlose<l  violations  olHlHV-KHA 
rt'i|iiin'iiu!nls  th.it  iiuluilfd   l;iihire  tu 
miplfiiit-nt  .111  .Hlfqii.itc  Uii.ililv  Control 
Plan;  laihin-  to  (i»'rh>rin  (|iialilv  control 
reviews  of  loan  i.i)rres[)oiuients. 
permitting  noii-exi  lusive  employees  to 
nn^lnate  HUIV-KHA  insureii  iiiort^iaKes; 
Kiilure  to  (oiuliii  t  fai  e-to- I.k  e 
interviews  with  mort^.i^jors.  and  paying; 
.1  referral  fee  to  .in  independent 
(  (intra*. tor 

7.  Slate  Funding.  In« .;  Ordnge, 
(idlirurnia 

.■\(t  11)11   I'niti.itioii  .iiui  .1  (.IV il  iiioiiev 
peiialtv  in  ihe  .iiiunint  ot  $II),(U)() 

((iiisr  .\  urn  iiionitorinj^  revit-w  that 
dis(  losed  viol.ilions  of  HI  'IV  FHA 
re((uireinents  that  iiu  luded    tailun' to 
iinplerntjnt  and  m.iint.iin  .i  Quality 
Control  flan  for  thti  origination  of  HUIK 
h'MA  insiiied  morl^a^es.  failure  to  remit 
IIpKroiit  Mort^.i^;e  Insuraiii  e  Premiums 
vvilhiii  !'">  days  from  tfui  date  of  hwui 
(losing  and  to  remit  Lite  chiirv^es  .md 
inten-st  pen,illit?s,  est.ihlishinn 
siihordin.ite  notes  m  origin, itm^  Hl'U- 
KHA  streamline  refinam  es  .md  f.iilure 
to  timely  submit  lonns  for  endorsement 

B.  Calcorp  Kiiiance.  Inc.:  Bell, 
(Idiifornia 

Actum.  Settlement  a^mement  that 
iii(  iudes:  indemiiifi<  alion  to  the 
l)»?partment  in  (.onntHition  with  thrwi 
improperly  originated  morti.;.i^;es.  <ind 
corret  live  .!( tion  to  assure  i  i)m[ilian«:e 
with  HID  KH,\  reipiirements 

(',)Msc  A  Hl'l)  nioiiitiirin^  rt'view  that 
(  ited  viol.itions  of  Hl'l>  KHA 
reiliiirements  ih.it  m(  luded    failure  to 
I  ondiicl  f.H  »■  III  t.K  f  interviews  with 
borrowers,  sulinnttin^;  .illem'd  false 
inform. itidii  In  Hl'IV-l'HA,  .iiid  failur*-  to 
I  lose  lii.iii>  III  the  i  iim().inv 's  ii.iine 

11.  ParifK   Inland  Mortgage  (Uirpuraliun; 
Anaheim  Hills.  California 

/Ir/ /on   .Settlement  .u;reemeni  that 
UK  hides   indemnitK  .ition  to  the 
LVpartmeiil  tor  .inv  (.l.iini  losses  in 
connei.tion  with  two  improperly 
orii;inated  In, ins.  p.ivment  of  a  civil 
iiKiney  pen.illv  iii  the  .iiiioiint  of  $1.IM)(). 
and  (  orr»><  tive  u  tioii  In  .issure 
I  oiiiplMiiie  with  Hl'l)   m.\ 
letjiurements 

fiiusr  A  HI  II)  monitoriiu;  review  th.il 
.lischjsed  violations  of  HI  D   I  HA 
re(|iiirements  iiii  liidiii^    f.iihire  In 
implemiMit  ,i  Quality  (  iintrol  I'l.in  (or 
the  on  XI  nail  on  of  HI  d>-h'H.\  insur»'d 
inortvj.iyes   subniission  ol  .illev^ed  false 
intorinalion  to  HI  I )-f  H.A,  ,ind 


permitting;  borrowers  to  sign  loan 
d(K:uments  in  blank. 

10.  Western  Fidelity  Mortgage 
Company;  Salt  Lake  City.  Utah 

Action  Settlement  agreement  that 
includes:  payment  of  a  civil  money 
penalty  in  the  amount  of  $2,000.  and 
1  orriM:tive  action  to  assure  comphance 
with  HUD-FHA  requirements. 

(Jnist^:  A  Hn^  monitoring  review  that 
disclosed  violations  of  FU'D-FHA 
requirements  including:  failure  to 
I  omply  with  reporting  requirements 
under  th(!  Home  Mortgage  Disclosure 
Act  (HMDA);  and  failure  to  implement 
an  adequate  Quality  Control  Plan  for  the 
origination  of  HIID--FHA  insured 
mortgages. 

11.  First  American  Mortgage  Company; 
Sulphur  Springs,  Texas 

Action  Settlement  agreement  that 
iiK  hides  indemnification  to  the 
D^'partment  for  claim  lo.s.ses  in 
(  onnection  with  two  improperly 
oriKinated  loans:  and  corrt'ctive  action 
to  assure  (.ompliance  with  HUI3-FHA 
r«!()uiremenls. 

C.niisf  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
re(jiiireiiienls  including:  failure  to 
perhirm  fa(.e-to-face  interviews  with 
borrowers,  permitting  borrowers  to 
h.indciirrv  verifi(xitions  of  employment; 
,111(1  tailurtf  to  implement  a  Quality 
Control  Plan. 

12.  Seacoast  Equities,  Inc.;  La  Mesa, 
California 

Action  Probation  and  payment  of  a 
(  ivil  money  penalty  in  the  amount  of 
Si.'j.DOO. 

Caiisn:  F'ailure  to  comply  with  the 
terms  of  a  Settlement  Agreement  with 
the  Mortgagee  Review  Board  with 
resp»i  t  to  the  u.se  of  false  and 
misleading  advertising  in  connection 
with  Ihe  HUD-FHA  Title  I  property 
improvement  loan  program. 

i;i.  American  Mortgage  Professionals; 
K.scondido,  California 

.•\r/io/i  .S«?ttlement  agreement  that 
IIK  hides:  payment  of  a  civil  money 
(leiialty  in  the  amount  of  Sii.OOO;  and 
(  orre<:tive  action  to  assure  compliance 
with  HUD-FHA  requir»»menls 

(^iHisr  I  !se  of  false  and  misleading 
.idvertising  in  connection  with  the 
HID-FHA  Title  I  progr.im 

14.  Classic  Financial  (k)rporation; 
I  ustin.  California 

Ai  tion  .Settlement  agreement  that 
UK  hides  p.iyment  of  a  civil  money 
(lenaltv  in  the  amount  of  $2,000;  and 
I  i>rre<  live  ,K  tion  to  assur*-  r  ompliance 
with  HI  1)-FHA  ri-ijuiremenls 


Cause:  Use  of  false  and  misleading 
advertising  in  conne<;tion  with  the 
HUIVFHA  Title  I  program. 

15.  Interbank  Funding  Group;  San 
Diego,  California 

Action:  Settlement  agreement  that 
includes:  payment  of  a  civil  money 
penalty  in  the  amount  of  $2,000;  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connet;tion  with  the 
HUD-FHA  Title  I  program. 

16.  Mortgage  America  Nationwide; 
Grand  Terrace,  California 

Action:  Settlement  agreement  that 
includes:  payment  of  a  civil  money 
penalty  in  the  amount  of  $2,000;  and 
corrective  action  to  assure  compliance 
with  HUD-FTIA  requirements. 

Causf:  Use  of  false  and  misleading 
information  in  connection  with  the 
HUD-FHA  Title  I  program. 

17.  Unifed  Mortgage  Corporation;  San 
Diego,  California 

Action:  Settlement  agreement  that 
includes:  payment  of  a  civil  money 
penalty  in  the  amount  of  $2,000;  and 
corre<;tive  action  to  assure  compliance 
with  HUI3-FH.^  requirements. 

(^ausp:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUI>-FHA  Title  I  program. 

18.  Z  and  Z  Funding  Group;  San  Diego, 
California 

Action:  Settlement  Agreement  that 
includes:  payment  of  a  civil  money 
penalty  in  the  amount  of  $2,000;  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

19.  K  Mortgage  Corporation;  Wall 
Township,  New  Jersey 

Action:  Settlement  Agreement  that 
includes:  indemnification  and/or 
buydown  of  mortgage  amounts  of  three 
overinsured  mortgages;  indemnification 
for  any  claim  loss  for  one  improperly 
originated  mortgage;  refunds  to 
borrowers  of  excessive  discount  points; 
and  payment  of  a  civil  money  penalty 
of$,sod. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUI>-FHA 
requirements  including:  originating 
HUD-FHA  insured  mortgages  prior  to 
obtaining  the  required  branch  office 
approvals;  failure  to  implement  and 
maintain  an  adequate  Quality  Control 
Plan:  using  an  identify  of  interest 
(losing  agent;  closing  loans  that  exceed 
HUEX-FHA  maximum  mortgage 
amounts;  unallowable  credits  to  the 
borrowers  for  repairs;  charging  the 
borrowers  excessive  discount  points: 
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failure  to  determine  the  source  of  funds 
required  for  closing;  and  failure  to  give 
full  credit  for  an  earnest  money  deposit. 

20.  Davis-Penn  Mortgage  Company; 
Houston,  Texas 

Action:  Settlement  Agreement  that 
includes:  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$8,000;  and  submission  of  acceptable 
rental  use  agreement  with  respect  to  two 
multifamily  projects. 

Cause:  Violation  of  HUD-FHA 
multifamily  mortgage  insurance 
program  requirements  resulting  from 
improperly  accepting  payment  in  full  of 
two  multifamily  project  mortgages 
without  obtaining  the  prior  approval  of 
HUD-FHA. 

21.  MP  Inc.  dyb/a  Mortgage 
Professionals;  Irvine,  California 

Action:  Settlement  Agreement  that 
would  include:  payment  of  a  civil 
money  penalty  in  the  amount  of  $2,000; 
and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  Use  of  false  and  misleading 
advertising  in  connection  with  the 
HUI>-FHA  Title  I  program. 

22.  Mortgage  America  Nationwide; 
Grand  Terrace,  California 

Action:  Settlement  Agreement  that 
includes:  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  two  improperly 
originated  loans;  payment  of  a  civil 
money  penalty  in  the  amount  of  $500; 
and  corrective  action  to  assure 
compliance  with  FfUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  including:  failure  to 
implement  and  maintain  an  adequate 
Quality  Control  Plan;  approval  of  an 
ineligible  borrower  for  an  insured  loan; 
failure  to  properly  verify  the  source 
and/or  adequacy  of  the  funds  to  close; 
originating  a  loan  that  exceeded  HUD- 
FHA  maximum  mortgage  amount;  and 
failure  to  accurately  reflect  all  charges  to 
the  buyers  and  sellers  on  the  HUD-1 
Settlement  Statement. 

23.  Statewide  Mortgage  Company; 
Houston,  Texas 

Action:  Proposed  Settlement 
Agreement  that  would  include: 
indemnification  to  the  Department  for 
any  claim  losses  in  connection  with  35 
improperly  originated  Title  I  property 
improvement  loans;  corrective  action  to 
assure  compliance  with  HUD-FHA 
requirements;  and  a  future  review  by  an 
independent  CPA  to  determine 
compliance  by  the  company's  Bellevue, 


Washington  branch  office  with  HUD- 
FHA  Title  I  program  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  program  requirements  including: 
failure  to  conduct  a  face-to-face  or 
telephone  interview  with  the  borrowers; 
approving  loan  applicants  based  on 
alleged  false  leases;  failure  to  present 
the  Title  I  loan  proceeds  directly  to  the 
borrowers;  alleged  falsified  property 
inspection  reports;  failure  to  establish 
required  equity;  and  reporting  loans  for 
insurance  that  contained  inaccurate 
information. 

24.  Alliance  Mortgage  Corporation; 
Villa  Park,  Illinois 

Action:  Proposed  Settlement 
Agreement  that  would  include: 
indemnification  to  the  Department  for 
any  claim  losses  in  connection  with  six 
improperly  originated  loans;  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  Office  of  Inspector 
General  audit  report  that  disclosed 
violations  of  HUD-FHA  requirements 
including:  failure  to  conduct  face-to-face 
interviews  with  mortgagors;  failure  to 
properly  verify  borrowers'  gifl  funds; 
failure  to  properly  verify  borrower's 
income;  understating  a  borrower's 
liabilities;  and  failure  to  maintain  an 
adequate  Quality  Control  Plan. 

25.  American  Gty  Mortgage 
Corporation;  Carson,  California 

Action:  Settlement  Agreement  that 
includes:  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  10  improperly 
originated  loans;  payment  of  a  civil 
money  penalty  in  the  amount  of  $7,000; 
and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  mpnitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  including:  submitting 
loans  involving  "strawbuyers"  to  HUD- 
FHA  for  mortgage  insurance;  using 
alleged  false  information  in  originating 
HUD-FHA  insured  mortgages;  failure  to 
conduct  face-to-face  interviews  with 
mortgagors;  failure  to  document 
borrower's  source  of  funds  used  for 
downpayment  and  closing  costs; 
deleting  a  mortgagor  from  the  title  in  a 
Rate  Reduction  Refinance  transaction; 
submitting  a  defaulted  loan  to  HUD- 
FHA  for  mortgage  insurance 
endorsement;  submitting  loans  to  HUD- 
FHA  for  insurance  endorsement  that 
were  overinsured;  failure  to  properly 
implement  a  Quality  Control  Plan; 
failure  to  properly  underwrite  loans 
submitted  by  Loan  Correspondents;  and 
closing  loans  submitted  by  Loan 


Correspondents  in  the  company's  own 
name. 

26.  Home  Federal  Savings  Bank; 
Cleveland,  Ohio 

Art/on;  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  the  Department  for 
any  claim  losses  in  connection  with  21 
improperly  originated  loans. 

Cause:  Violation  of  HUD-FHA 
requirements  by  a  former  employee  that 
included  failure  to  perform  face-to-face 
interviews  with  borrowers;  and 
submission  of  false  information  to  the 
Department. 

27.  Western  SUtes  Mortgage 
Corporation;  Bellevue,  Washington 

Action:  Settlement  Agreement  that 
includes:  payment  of  a  civil  money 
penalty  in  the  amount  of  $500;  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUIJ-FHA 
requirements  including:  failure  to 
implement  and  maintain  an  adequate 
Quality  Control  Plan;  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA);  sharing  office  s[>ace  and 
commingling  employees  with  another 
firm;  failure  to  comply  with  disclosure 
requirements  under  the  Real  Estate 
Settlement  Procedures  Act  (RESPA); 
annual  audit  report  not  in  compliance; 
originating  a  loan  that  exceeded  the 
HUD-FHA  maximum  mortgage  amount; 
failure  to  maintain  complete  mortgage 
origination  files;  and  failure  to  utilize 
proper  gift  letters. 

Dated:  April  26.  1996. 
Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[PR  Doc.  96-10845  Filed  5-1-96;  8:45  ami 
BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-050-1020-001] 

MoJave-SouttTem  Great  Basin 
Resource  Advisory  Council — Notice  of 
Meeting  Locations  and  Times 

agency:  Bureau  of  Land  Management. 
ACTION:  Resource  Advisory  Council 
meeting  locations  and  times. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior, 
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Hun-. Ill  III  1 .111(1  M,miin»'tiu'nt  (HI.M). 
(  lumi  il  lufi'tiin^  1)1  iht'  Mi)|,ivc  Soiitticrn 
( ,rt'.)l  H.isiri  Krsdun  i-  .\(iusi)r\  I  iiuin  li 
Aill  bf  tit'ld  .Is  mdii  .iti'd  Im'KiVv     I'lic 
.i^fiid.!  nil  liidc>.  ,1  |iiil)lii   I  oiniiii'iil 
jicrnul    iliN<  iissiiin  lit  l.ivvs  .iiiit 
it'v;uLiliiiiis  th.it  [w'rt.'im  In  Krii/i"y!.  ainl 
in  iiud.itf  of  -it, 111(1. inis   iiiii  nuuii'lirifs 

All  int't'linkjs  .irv  ii(H'ii  to  tlic  [iiililu 
I  hi-  |iiihli(    III. IV  prcsj'tit  vvrilltMi 
(iiiimi'iits  til  llif  I  (iiini  il    ['..K  h  fiinn.il 
I  (MiiK  d  siicftitiv;  vN  dl  h.ivr  .i  time 
illiK  ,itt'(l  tor  litMnnv;  puhlK   (  (Miiiin'iit-. 

1  he  |illMi(    I  oilllllfllt   jHTKnl  tor  the 

I  iiiiiii  d  MH'i'liiiii  IS  listed  t)«'l()v\ 
I  )«'|n'niliii^;  (Ml  till'  mimtwT  (if  fwrsons 
wishing  III  (  iininirnt.  .nut  tiiiir  .iv.td.ihliv 
ihf  tinif  tiir  iiidiv  idii.il  or.il  i  imimfiils 
ma\  l»'  limitcil    Individii.ds  wtio  pl.iii  to 
.iltfiid  ,ind  iifcd  lurttitT  mtiiriiuitioii 
.itioiit  tlif  inc»'tnik;s   or  infil  s[)f<  i.il 
,issist.tn(  t'  siji  h  ,is  si^n  l,iiiv;ii.iv;r 
intt'rprt'l.iliiui  nr  iitfu-r  ri'.ison.idlt' 

aCC.OIIinUlll.ltllMIS     sllllllld   I   IMlt.K   t 

Mi(  ti.ii'l  l)u  v'T  .il  till'  l.is  V  fvj.is  Distrii  I 
t  )tf',(  I',  4"ti"i  V  t'k^.is  |)r  ,  l.is  V  cyj.is,  NV 
K'MOH.  tfh'|ill(illf,  I  'DJl  1, 4  ■    :'i()()(l 

DATES,  TIMES:  D.ifcs  ,irc  M.u  M  .iva\   10. 
I'I'lti     1  he  riiiilK  li  \vill  ilifft  ,it  till-  I, .Is 
\,f^;is  Distrii  t  Dlfii  f    lix  .ilcd  .it  4.^t.  > 
Vtj^as  Drivr,  1  .js  V.-v^is    NV  HMKIH    trniii 
830  a.m.  to  .iiipriixiiii.ilfU  ■>  ui  p  m 
Thi'  pulilii   1  iiiiimtMil  pcriix!  \sill  ticijiii 
(It  2  p  III    III!  M.i\  'I 
SUPPLEMENTARY  INFORMATION:   I  !lr 
purpose  III  I  tie  I  I  III  Ml  1 1  IS  fi  >    1(1  V  I  SI'  (tie 
.Se*  ret.irs  nl  the  Interior.  lliroiii;ti  the 
Ml  M    on    I  \  ifietv  ol  pl.uiniiiv;  anil 
Mllll.meineiil   issues  .issiii  i.iled  With  ihf 
miii.ikjeineiil  ot  tlie  pnlilii    l.iiids 
FOR  FURTHER  INFORMATION  CONTACT: 
1  oir, line  Hill  k    I'lihlii    ,\lt  Ills  .Sjiei  i.disl. 
I  .IS  \.  rt;.is  l);strii  t    leleplinile    |'l).'.l()47 
MIDI) 

D.it.'.l     \;m  ■!    •  :     l't<». 
Ntii  hdpl  Y    IH»ver. 
Distnrt  ,\fu(i(/'^e/ 
UK  I)<H    >th    1()<M7  Filed  5-1-96;  8:4Siim| 

BILLING  COOC  4310-HC-M 


(AZ-01S-96-1430-01;  AZA-295251 

Recreation  and  Public  Purposes  Act 
Classification,  Arizona;  Correction 

AGENCY:  Iture.iii  ot  l.,iiiil  M,lll.l>;emeilt , 

1 : 1 1 1 '  r  I  o  r 

ACTION:  Nolii  e  of  (  (irie(  tioii 

SUMMARY:  ,\pph(  .ifile  tii  noln  e  'It,    H'lJH 
[luhlislieii  111  the  Ki'tl«'r.il  KegistjT 

Vloiid.iv    .\prd  H.  I'IMt.    V  olunie  1. 1 .  f'age 
irv^il.i.  III. ike  I  orre(  tioiis  ,is  tojlovvs    In 
thf  it^ai  desi  ripiioii,  change  T  40  N   to 

T   4J  N 

DATES:   1  he  i  (unilienl  period  nnd  li.ile 
slioi.M  he  I  h  iiu;ed  Iriiiii  S!.u   -'II     I'KIt,. 
to  .M,i\  I  I.  I'i'ii, 


FOfl  FURTHER  INFORMATION  CONTACT: 

[..nine  Ford.  V'Hrmdlion  Kesoun  e  AnM 

Kealtv  Sim**  lalisl.  14'i  H    Riverside 

Drive,  .SI   {;«-orK»'.  IT  84740.  phone 

(HOI)  H^H~-»4')1.  fxl    271 

Ko^er  (>   Taylor, 

.An/nni;  Strip  Df^tru  t  .Vfonijyer 

(I  K  l)<K     '»♦>    lOM  1')  Filed  =V    I    W>.  H4').ini| 

WLLJNG  COOC  41IO-«-M 

[NV-«30-1 430-01;  N-«0478] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Hiireaii  (it  I-ind  .Maiia^fiiiHiit 

ACTION:  Non  (  iiiiipetitive  sale  of  piihlic 
I. mils  in  (.l.irk  (ountv,  NV. 

SUMMARY:  Ihe  toiiuvMng  destTitH>d 
[iiihlii   i.Tiid  in  I..1S  V'cj^as.  (lark  (ioiiiity, 
Nevnd.i  h.is  Iwen  examined  and  found 
s'.nlahle  for  sale  iitilizint{  non- 
I  oinpetitive  prtxediirss.  at  not  less  than 
I  tie  t.iir  market  value.  .Autfiontv  tor  Ihe 
s.de  is  .S«'(  tion  JO  t  and  Se<  tion  209  of 
ttie  heder.il  l.<in(i  PoIk  v  and 
M.inanenient  Ai.t  of  I'lTti  (Kl.PM.M 

MiiunI  Diablo  Meridian,  Nevada 

1     .:j  .s     Kill!-.  ,si'(     ^11.  WV  4M-;'.4Ni:',4 
M.'  ..  S'  .:M-,'  .NF'  ..SF'  4.  NW  4NF'.4 
.SF'  4.  .S'  .NF''4.SF'  4.  .111(1  NW  4SF'  .. 
{jinliiinm^  77  5  .ti  res    mure  nr  less 

'I'his  p, 111  el  ol  l.iliil    Sltii.ited  ill  L.is  V'l'^iis 
Ncv.id.i  IS  lllMIl^  iiffrri'd   is  ,i  direi  I  s.ile  to 

I  l.irk  <  ilv  IVpartnieiit  ot  ,\\  i.ilinii    I  tiis 

i  i!i(i  IS  111. I  ri'ijiiircd  for  .inv  li'iler.il  (uirposi's 
1  !ir  ..lir  IS  I  on  SI  stent  witli  i  iirreiif  Hiirciu 
I'l.iiiniiii;  tiir  ttiis  .ire.i  .init  would  !»■  m  the 
(I'.Mii    mleri-st 

In  flic  I'M'iiI  111  ,1  s.ile    (  oiivi-VHlii  e  nt  the 
.u  iil.iliie  mm  IT,!  I  intt-rests  will  (h  (  iir 
simult.ineouslv  with  the  sale  of  tln'  l.iiid    1  tic 
iiiiiiiri.il  inlcri'sis  liemn  offered  tor 
I  (iiivey.ini  c  li.ivc  no  known  iiiiiicr.il  \,iliie 
Ai-c  epI.iiK.e  lit  .1  dirci  t  s.ilc  offer  will 
( (institute  .111  .ipplii  .itiiin  for  i  oiive',.iiii  e  ot 
tliose  nimenil  intcri'sts  The  .ipplii  .iiit  wdl  lie 
required  to  p.iv  .1  SSd  (M)  nonri'tiirii.ililc  filmy; 
fe«'  tor  ( oiiveyiiiK  •■  ol  the  ,i\  ail.ihle  miMenil 
interests 

The  pati'Ml    wlicn  issued,  will  i  oiil.iin  the 
following  rescrv.il.oiis  to  the  I  nited  .States 

1  .A  rif^lil  (itw.iv  thereon  tor  diti  hes  jnii 
I  .111. lis  i.oiisti  UI  ted  li\  the  .lutiicrilv  ol  the 

I  lilted  .Sl.ilcs     \,  t  lit  .Xuniist  ,!().  IH'IO  (4.1 

II  .SC  'l4'->) 

2  Oil.  H.IS    sodiuiii    pot.issiiiin  .iiid  s.ilc.iblc 
iiiiiier.ils.  and  will  (h-  siibiei  t  to  .in  cisenient 
lor  roads,  pulilii    utilities  .ind  Hood  i  ontrol 
purposes  in  an  orii.iin  e  with  tlie 

I  THUS  port  ill  ion  pl.m  lor  ( !l.irk  (ioiiiil  v'the  C.itv 
of  l.as  Vcj^iis.  .i!id  Mili|e(  t  to 

1  Those  rinhls  toi  ro.idw.iv  purposes 
wtiK  h  li.ivt.'  been  i^raiited  to  \e\,ida 
Dcp.irtmeiit  of  rraiisport.ition  liv  I'l-nnit  Nos 
(.C   OZO^HA  iindei  the  Ai  t  of  NovenilxT  1  1. 
\'t2\  [A2  .Stat    2t)\].  and  NeV"<JSS091.  iiiider 
the  Ai;t  of  August  27,  1458.  {2i  I '  .S  C  317) 

2  Those  riKlits  for  roadway  purposes 
whi(  h  have  lici'ii  iir.inieil  to  ( il.irk  ( ^ounlN  In 


I'erniit  No   N-551  14  under  the  Art  of  ()<  lolxir 
2^.  m7h(24.l  1'  SC    17hl) 

t   Tliose  rigfit  for  tidephone  line  purposes 
whi<  h  have  liin-n  granted  to  .Sprint  Telephone 
(  Jiinpanv  hv  IVmiit  No   N^7H88  under  the 
Ai  t  of  ()<  toiler  2\.  lM7h  (4:i  li  S.C.  1761) 

I  [Kin  puhlii  ation  of  this  notite  in  Ihe 
Federal  Rej^uter.  the  iih<ive  desi  ril)0(l  hind 
will  Ik-  sexregafed  from  all  other  forms  of 
.i[ipriipriation  under  Ihe  publu.  land  laws. 
UK  luiimg  the  gennral  mining  laws,  except  for 
sales  ,ind  dis[>«isals  under  the  mineral 
disposal  laws    T  h' <  segnrgalion  will 
terminate  upon  issuance  of  a  patent  or  270 
davs  from  the  date  of  this  puhli{:alion. 
whi(  hever  o<  i  urs  first 

For  a  [H'riiMi  of  4S  davs  from  the  dale  of 
pulilii  ation  of  this  notii  e  in  the  Federal 
Register,  inlerested  [virlies  rnay  submit 
(  omments  to  the  Histru  I  Manager.  Las  Vegas 
Uislrict.  4  7h5  Vegas  Ur  .  Las  Vegas.  Nevada 
H4I0H   .-Kiu  .idverse  (  omnienis  will  he 
reviewed  b\  the  .Slate  Din»ctor  who  may 
sustain,  vacate,  or  moditv  this  realtv  action 
111  the  .ibseni  e  of  anv  adverse  comments,  this 
realtv  a(  lion  will  liei  ome  Ihe  final 
determination  of  tfie  l>'parlment  of  the 
Interior    Ihe  Bureau  of  hand  Management 
m.i\  .!( (  ept  or  re|e(  t  anv  or  ,ill  offers,  or 
withdr.iw  .iiiv  land  or  interest  in  the  l.ind 
trom  sale,  d   m  the  opinion  ol  the  authorized 
oftii  er.  (  onsummalion  of  Ihe  sale  would  not 
U-  hillv  (.onsisteni  with  Fl.l'MA.  or  other 
.ipplii  atile  laws   The  l.inds  will  not  he  offered 
tor  s.tlc  until  .It  le.ist  hi)  davs  .iflci  the  dale 
ot  publu  at  Kill  ot  tills  nolK  e  in  the  Federal 
Rei;i.<tler 

Dated    .April   1 'I    1<*96. 
(iary  Ryan. 

Ai  liiifi  fli-itrii  t  Ktaniif^fr.  his  Vffiiis.  NV 
\\H  1)(K    Wh-IOHht  Filed  ^    1 -9<..  8.45  am] 

BILUNG  CODE  4JI0-HC-P 


National  Park  Service 

National  Historic  Landmarks  Survey; 
Notification  of  Pending  Nomination 

A  nomination  for  National  Historic 
Landmark  designation  lor  the  I->nWARI) 
.VI  COTTER.  Buffalo.  New  York,  was 
re<;eived  hv  the  National  Parle  Service 
before  April  12.  1996.  Pursuant  to 
Section  6,S.5  of  3fi  CFR  Part  65.  written 
lommenis  concerning  the  significanc:e 
of  this  properly  under  the  National 
Historic  Landmarks  criteria  for 
evaluation  may  he  forwarded  to  tfie 
National  Historic  Landmarks  Survey. 
National  Park  Service.  P.O.  Box  .17127. 
Suite  .110.  Washington.  D.C.  20013- 
7127.  Written  c:oniments  should  be 
submitted  by  |1.5  days  after  publication], 
.^fter  this  date,  the  nomination  will  be 
forwarded  to  the  Secretary  of  the 
interior  for  designation  as  a  National 
Historic  Lindmark. 
Rowland  Bowers, 

Assistant  Pirfttnr.  (Ailtiiial  Hesources 
StfwciHshifi  and  Pnrtrifrship  Prognims 
ll-K  Doi    'I(i-109h2  Filed  5-1-9H;  8:45  :im| 
BILUNG  CODE  4310-7a-P 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
an  Associated  Funerary  Object  from 
Arizona  in  the  Possession  of  the  Hood 
Museum  of  Art,  Dartmouth  College, 
Hanover,  NH 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d),  of  the 
completion  of  an  inventory  of  human 
remains  and  an  associated  funerarv' 
object  from  Arizona  in  the  Possession  of 
the  Hood  Museum  of  Art.  Dartmouth 
College.  Hanover.  NH 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  museums 
professional  staff  in  consultation  with 
representatives  of  the  Gila  River  Indian 
Community. 

Both  of  the  items  described  below 
were  collected  in  1906  at  Sacaton. 
Arizona  by  Frank  and  Clara  Churchill. 
Frank  Churchill  was  a  Special  Federal 
Inspector  of  Indian  Schools  who 
bequeathed  his  collection  to  Dartmouth 
College  in  1946.  Both  items  were  further 
identified  as  having  been  "found  six 
inches  beneath  the  surface.  Sacaton, 
Arizona". 

The  human  remains  include  about 
200  "human  bone  fragments  from  a 
burial  jar"  based  on  Hood  Museum 
records.  Information  from  the 
professional  staff  indicate  that  these 
remains  are  from  at  least  three 
individuals  and  that  some  of  the 
fragments  appear  to  be  from  fetal  bones. 
Due  to  the  very  fragmentary  nature  of 
the  remains  no  further  information  was 
available. 

The  burial  jar  is  an  OUa  (water  jar) 
decorated  with  red  on  white  floral 
designs.  The  jar  is  5  3/4  in.  high  by  7 
1/2  in.  in  diameter  at  the  belly.  The 
neck  has  a  4  1/4  in.  diameter.  In  1979 
this  vessel  was  mistakenly  identified  as 
stylistically  similar  to  those  produced 
by  the  Tarahumara  of  Chihuahua. 
Mexico.  Officials  of  the  Gila  River 
Indian  Community  have,  based  on  their 
evaluation  of  photographic  materials, 
confirmed  that  this^jar  is  consistent  with 
the  pottery  of  the  Gila  River  Indian 
Community. 

Based  on  the  above  mentioned 
information,  officials  of  the  Hood 
Museum  of  Art  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  at  least  three 
individuals  of  Native  .American 
ancestry.  Officials  of  the  Hood  Museum 
of  Art  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A).  the 


object  listed  above  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Hood  Museum  of  Art  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2). 
there  is  a  relationship  of  shared  group 
identity  which  can  he  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  object 
and  the  Gila  River  Indian  Community. 
This  notice  has  been  sent  to  officials 
of  the  Gila  River  Indian  Community. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  object  should 
contact  Kellen  G.  Haak,  Registrar  and 
repatriation  Coordinator,  Hood  Museum 
of  Art.  Dartmouth  College,  Hanover,  NH 
03755;  telephone:  (603)  646-3109, 
before  lune  3,  1996.  Repatriation  of  the 
human  remains  and  associated  funerary- 
object  to  the  Gila  River  Indian 
Community  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  April  26   1996 
Francis  P.  McManamon 
Departmental  Consulting  Archeolcgist 
Chief  Archpologv  and  Ethnograph}  Program 
|FR  Dor   9(>-  10957  Fiied  5-1-96;  8:45  am] 

BILLING  CODE  431(^-7^^-f 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Florida  in  the  Possession  of  the  Hood 
Museum  of  Art,  Dartmouth  College, 
Hanover,  NH 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 

with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  .■\ct 
(NAGPRA).  25  U.S.C.  3003(d).  of  the 
completion  of  an  inventory  of  human 
remains  from  Florida  in  the  Possession 
of  the  Hood  Museum  of  .\rt,  Dartmouth 
College.  Hanover.  NH 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  museums 
professional  staff  in  consultation  with 
representatives  of  the  Seminole  Nation 
of  Oklahoma.  The  Seminole  Tribe  of 
Florida  declined  to  participate  in 
consultation.  However,  the  Seminole 
Nation  of  Oklahoma  was  consulted,  and 
an  official  for  the  Nation  confirmed  that 
the  Seminole  of  Oklahoma  are  ver\' 
interested  in  repatriation  and  firmly 
believe  that  Seminole  remains  removed 
from  Oklahoma  should  be  returned  to 
Oklahoma,  and  that  remains  removed 
from  Florida  should  be  returned  to 
Florida. 


This  set  of  human  remains  include  17 
bones.  Hood  Museum  records  indicate 
that  these  remains  entered  the  collection 
prior  to  1913  from  an  unknown  source. 
The  remains  are  further  identified  as 
coming  from  a  "Seminole  Burial 
Ground"  in  "Oak  Lodge,  Florida". 

Based  on  the  above  mentioned 
information,  officials  of  the  Hood 
Museum  of  Art  have  determined  that. 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Hood  Museum  of  Art  have  also 
determined  that,  pursuant  to  25  U  S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Seminole  Tribe  of  Florida 

This  notice  has  been  sent  to  officials 
of  the  Seminole  Tnbe  of  Florida  and  the 
Seminole  Nation  of  Oklahoma 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Kellen  G  Haak.  Registrar 
and  repatriation  Coordinator.  Hood 
Museum  of  .^rt.  Dartmouth  College. 
Hanover.  NH  03755:  telephone;  (b03) 
646-3109.  before  June  3.  1996. 
Repatriation  of  the  human  remains  to 
the  Seminole  Tribe  of  Flo-ndd  .Tia\  begin 
after  that  date  if  no  additional  claimants 
come  forward 
Dated:  .Apru  26   1996 
Francis  P.  McManamon 
Departmental  Consulting  Arrheologist 
Chief.  Arrhcologv  and  Ethnr.^raphy  Program 
[FR  Doc  90-10958  Filed  5-1-96;  8:45  am) 

BILUNG  CODE  MIO-T^-f 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Alaska  in  the  Possession  of  the  Hood 
Museum  of  Art,  Dartmouth  College, 
Hanover.  NH 

AGENCY:  .\ati(i:-ial  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  .Xmerican 
Graves  Protection  and  Repatriation  Act 
(NAGPR.-\).  25  US  C  3003(d).  of  the 
rompietion  of  an  inveniorv  of  human 
remains  and  associated  funerary  objects 
from  Alaska  in  the  Possession  of  the 
Hood  Museum  of  An.  Dartmouth 
College,  H.'mover.  NH 

.■\  detailed  assessment  of  the  human 
remains  was  made  by  the  museums 
professional  staff  in  consultation  with 
representatives  of  the  Tetlin  Native 
Corporation 
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The  human  remains  and  as.scK:iated 
funerary  obje<:ls  include  three  bone 
fragments  and  thirty  five  beads  Hood 
Museum  ret:ords  indicate  that  these 
items  were  collecied  from  "an  old 
l^rave"  on  the  edne  of  TetUn  Village  by 
Robert  A.  McKennan  No  known 
individuals  were  identified. 

All  of  the  items  des<:ribed  above  were 
collected  bv  the  anthropologist  Robert 
A   McKennan  in  1929- ;«)  from  Tetlin 
Village.  Alaska.  McKennan  des<:ribes 
the  e,xi:avation  of  these  remains  and 
funerary  objects  on  page  14H  of  his  1959 
monograph  The  Upper  Tanana  Indians 
(Yale  University  Publications  in 
Anthropology.  #55).  He  attributes  the 
burial  to  the  post  1870  period  based  on 
the  position  of  the  body  and  the  artifacts 
associated  with  the  burial  and  the 
location  of  the  grave  site. 

Based  on  the  above  mentioned 
information,  officials  of  the  Hood 
Museum  of  Art  have  determined,  in 
consultation  with  representatives  of  the 
Tetlin  Native  Corporation,  that, 
pursuant  to  43  C;FR  10,2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry  Officials  of 
the  Hood  Museum  of  Art  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A).  the  thirty  five  obiet:ts  listed 
above  are  rea.sonably  believed  to  have 
been  pla<:ed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  pari  of  the  death  rite  or 
ceremony  Lastly,  officials  of  the  Hood 
Museum  of  Art  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2).  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  assoc:iated  funerary  objects  and  the 
Tanana  of  Tetlin  Village.  Alaska. 

This  notice  has  been  sent  to  officials 
of  the  Tetlin  Native  Corporation  and  the 
Tanana  Chiefs  Conference. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliate*!  with  these  human  remains  and 
asso<:iated  funerary  objects  should 
contact  Kellen  G.  Haak.  Registrar  and 
repatriation  Coordinator,  flood  Museum 
of  Art,  Darlnunith  C^ollege.  Hanover.  NH 
03755;  telephone:  (603)  fi4R-31()9, 
before  June  3.  199fi  Repatriation  of  the 
human  remains  and  associated  finierary 
objects  to  the  Tetlin  Native  Corporation 
may  begin  after  that  date  if  no 
additional  claimants  come  forward 
Dated  April  2h,  149h 
Francis  P.  McManomon 
Dep(jrtnienf(j/  Consulting  Anhfolof>isl 
Chief.  Anbpolany  and  Ethnofimphv  Prngniin  ■ 
|FR  l)o<:   iH>-10954  Filed  5-1-96;  8:45  ami 
BIUJNC  COOe  4310-70-F 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  possession  of  the  Washington 
State  Historicai  Society,  Tacoma,  WA 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003(d).  of 
the  completion  of  an  inventory  of  Native 
American  human  remains  currently  in 
the  possession  of  the  Washington  State 
Historical  Society,  Tacoma.  WA. 

A  detailed  inventory  and  assessment 
has  been  made  by  the  Washington  State 
Historical  Society  staff  and 
representatives  of  the  Puyallup  Tribe  of 
Indians  of  Washington. 

The  human  remain  consists  of  one 
isolated  skull  from  a  male.  20  to  30 
years  of  age  which  was  recovered  near 
Rodondo.  Washington.  The  skull  was 
donated  to  the  museum  in  1930  by  Dr. 
W.  T.  Thomas  of  Tacoma,  Washington. 
A  second  skull  from  a  male.  35  to  45 
years,  was  recovered  in  1908  on  the 
Puyallup  Indian  Reservation.  This  skull 
was  donated  to  museum's  possession  in 
1915  by  C.  Arthur  Foss  of  Tacoma. 
Washington.  No  known  individuals 
were  identified. 

Redondo.  WA  is  within  the 
boundaries  of  the  original  Puyallup 
reservation  as  defined  in  the  Medicine 
Creek  Treaty  of  1854.  Robert  Hunt  in 
"Tacoma,  Its  History  and  its  Builders,  A 
Half  a  century  of  Activity",  1916, 
identifies  the  Puyallup  as  occupying  of 
the  area  for  "  *  *  'unnumbered 
centuries.  •  •  •".  Archeological  evidence 
is  consistent  with  long  uninterrupted 
o<;cupation  of  the  area. 

Based  on  the  available  records  as  well 
as  ethno-historical  and  geographical 
evidence  reviewed  by  the  Tribe  during 
consultation,  officials  of  the  Washington 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR  10 
(d)(1).  the  human  remains  listed  above 
represent  the  physical  remains  of  two 
individuals  of  Native  American 
an(;estry.  Officials  of  the  Washington 
State  Historical  Society  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  the  human  remains  and 
the  Puyallup  Tribe  of  Indians  of 
Washington. 

This  notice  has  been  sent  to  Puyallup 
Tribe  of  Indians  of  Washington. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Lynn  D.  Anderson,  Head 
of  {;olle(  tions.  Washington  State 
Histori{;al  Society.  315  N.  Stadium  Way. 


Tacoma,  WA  98403.  telephone  (206) 
597^232.  before  June  3.  1996. 
Repatriation  of  the  human  remains  to 
the  Puyallup  Tribe  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  April  26,  i996 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist 
Chief.  Archeology  and  Ethnography  Program 
|FR  Doc.  96-10960  Filed  5-1-96;  8:45  ami 
BiLUNQ  COOC  4310-7e-F 


Bureau  of  Reclamation 

Notice  of  Availability;  Animas-La  Plata 
Prolect,  Colorado  and  New  Mexico 

AGENCY:  Bureau  of  Reclamation 

(Interior). 

ACTION:  Notice  of  availability  of  Final 

Supplement  to  the  1980  Final 

Environmental  Statement  (FSFES): 

FSFES  96-23. 

summary:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969.  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  has  prepared 
a  FSFES  for  the  Animas-LaPlata  Project 
in  Colorado  and  New  Mexico.  The 
FSFES  addresses  additional  information 
concerning  environmental  effects  of  the 
Project  initially  descritied  in  the  1980 
Final  Environmental  Statement. 
ADDRESSES:  Single  copies  of  the  FSFES 
may  be  obtained  on  request  to  the 
addresses  below.  Western  Colorado 
Area  Office — Southern  Division,  Bureau 
of  Reclamation,  Resource  Management 
Division,  P.O.  Box  640,  Durango, 
Colorado  81302 

Copies  of  the  FSFES  are  available  for 
inspection  at  the  following  locations: 
Bureau  of  Reclamation.  U.S.  Department 
of  the  Interior.  Room  7455,  18th  &  C 
Streets,  NW.,  Washington.  DC  20240 
Bureau  of  Reclamation.  Denver  Office 
Library.  Denver  Federal  Center, 
Building  67.  Room  167,  Denver, 
Colorado  80225 
Bureau  of  Reclamation.  Upper  Colorado 
Regional  Office,  125  South  State 
Street,  Room  6107,  Sah  Lake  City, 
Utah  84138 
Bureau  of  Reclamation.  Western 
Colorado  Area  Office — Southern 
Division,  835  East  2nd  Avenue, 
Durango.  Colorado  81302 
Bureau  of  Reclamation,  Western 
Colorado  Area  Office — Northern 
Division.  2764  Compass  Drive,  Grand 
Junction.  Colorado  81506 

Libraries 

Colorado 
Colorado  State  University  Library,  Ft. 
Collins 
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Cortez  City  Library 

Denver  City  Library 

Durango  High  School  Library 

Durango  Public  Library 

Ft.  Lewis  College  Library,  Durango 

University  of  Northern  Colorado 
Library,  Greeley 

University  of  Denver.  Penrose  Library, 
Denver 

University  of  Colorado,  Norlin 
Library.  Boulder 
New  Mexico 

Albuquerque  Public  Library 

Alturian  Public  Library.  Aztec 

Bloom  field  City  Library 

F'armington  Public  Library 

Navajo  Community  College  Library, 
Shiprock 

New  Mexico  State  Library,  Santa  Fe 

New  Mexico  State  University  Library. 
Las  Cruces 

San  Juan  College  Library,  Farmington 

University  of  New  Mexico  Library, 
Albuquerque 

Zimmerman  Library.  Albuquerque 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ken  Beck,  Planning  Team  Leader. 
Bureau  of  Reclamation.  P.O.  Box  640. 
Durango.  Colorado  81301,  telephone 
(970)  385-6558. 

SUPPLEMENTARY  INFORMATION:  The 
Project  would  divert  flows  of  the 
Animas  and  LaPlata  Rivers  for 
irrigation,  municipal,  and  industrial 
uses  in  Colorado  and  New  Mexico.  The 
Project  would  satisfy  a  portion  of  the 
Colorado  Ute  Indian  reserve  water  right 
claims  as  specified  by  llie  1988 
Colorado  Ute  Indian  Water  Rights 
Settlement  Act.  Additionally,  the 
project  would  provide  for  fish  and 
wildlife  preservation,  recreation 
facilities,  and  a  cultural  resources 
program.  Two  reservoirs  are  included  in 
the  plan — Ridges  Basin  and  Southern 
Ute  Reservoirs. 

The  FSFES  provides  additional 
information  concerning  environmental 
effects  initially  described  in  the  1980 
Final  Environmental  Statement  and 
incorporates  revisions  as  a  result  of  new 
studies.  Project  refinements  and  public 
input  received  on  the  1992  Draft 
Supplement  to  the  Final  Environmental 
Statement.  The  new  or  updated 
information  relates  geology,  soils,  water 
quality,  aquatic  resources.  Wild  and 
Scenic  River  issues,  wildlife  habitat, 
endangered  species,  wetlands,  cultural 
resources,  recreation  and  tourism, 
socioeconomic  issues,  environmental 
justice,  Indian  Trust  Assets,  and  the 
operation  of  Navajo  Dam. 

Dated:  April  26.  1996. 
Charles  A.  Calhoun, 

Regional  Director. 

jFR  Doc.  96-10868  Filed  5-1-96;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 


Agency  for  International  Development 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Government 
of  Zimbabwe  ("Borrower")  as  part  of 
USAID 's  development  assistance 
program.  The  proceeds  of  these  loans  - 
will  be  used  for  mortgage  finance  and  to 
finance  shelter-related  infrastructure  for 
low-income  families  in  Zimbabwe.  At 
this  time,  the  Government  of  Zimbabwe 
has  authorized  USAID  to  request 
proposals  from  eligible  lenders  for  a 
loan  under  this  program  of  Fifteen 
Million  U.S.  Dollars  (US  $15,000,000). 
The  name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Govemnient  of  Zimbabwe 

Project  No.:  6 13-HG-004— Amount:  US 

$15,000,000 
Housing  Guaranty  Loan  No.:  613-HG- 

005  AOl 
Attention:  Mr.  C.T.  Kuwaza.  Senior 
Secretary  for  Finance  Ministry  of 
Finance  (Street  address: 
Munhumutapa  Building.  Samora 
Machel  Avenue,  Private  Bag  7705 
Causeway.  Harare.  Zimbabwe).  Telex 
No.:  22141  ZIMGOV 
Telefax:  011-263-4-792-750  (preferred 

communication) 
Telephone  Nos.:  011-263-4-794-571 
through  9 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  May  14. 
1996,  12:00  noon  Eastern  Daylight  Time. 
Bids  should  be  open  for  a  period  of  48 
hours  from  the  bid  closing  date.  Copies 
of  all  bids  should  be  simultaneously 
sent  to  the  following: 
Mr.  Michael  Enders,  Mission  Housing 
Officer.  Regional  Housing  and  Urban 
Development  Office.  USAID/Harare,  I 
Pascoe  Avenue,  Harare,  Zimbabwe. 
Telefax  No.:  011-263-4-720-722 
(preferred  communication)  Telephone 
No.:  011-263-4-720-757 
and 
Mr.  Peter  Pimie,  Financial  Advisor.  U.S. 
Agency  for  International 
Development,  Office  of  Environment 
and  Urban  Programs,  G/ENV/UP. 
Room  409,  SA-18,  Washington,  DC 


20523-1822,  Telex  No.:  892703  AID 

WSA.  Telefax  Nos.:  703/875-4639  or 

875-4384  (preferred  communication) 

Telephone  Nos.:  703/875-4300  or 

875-4510. 

For  your  information  the  Borrower  is 

currently  considering  the  following 

terms: 

(1)  Amount:  U.S.  $15  miUion. 

(2)  Term;  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principwl.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan 

(4)  Interest  Rate:  Alternatives  of  both 
fixed  and  variable  rate  loans  are 
requested. 

(a)  Fixed  Interest  Pate  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond  yield,  specifically  the  fi% 
U.S.  Treasury  Bond  due  Febninry  15. 
2026.  Such  rate  is  to  be  set  at  the  time 
of  acceptance. 

(b)  Variable  Interest  Pate.  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  tn  Borrowers  right  to 
convert  to  fixed  The  rate  should  be 
adjusted  weekK 

(5)  Prepayment: 

(a)  Offers  should  include  any  options 
for  prepaymont  and  mention 
prepayment  premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  USAID  require  that  the 
proceeds  of  lJSAII3-guaranteed  loans  be 
used  to  provide  affordable  sbf^'i'T  and 
related  infrastructure  and  ser\i(:t;>  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materiallv  t^ireacties  its  obligation  to 
comph  with  this  requirement.  L'.SAID 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan. 

(6)  Fees  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  I'SAID  fees.  Paying  and 
Transfer  Agent  tees.  Lenders  art- 
requested  to  in(  lude  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expen.ses 
shall  be  payable  at  closing  from  the 
proceeds  of  the  loan. 

(7)  Closing  Date  As  early  as 
practicable,  but  not  to  exceed  60  days 
from  date  of  selection  lender 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
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USAID  nisbursenients  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Sei:tion  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Acfj. 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
23a(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  asso<:iations 
substantially  benefii;ially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  as.sociations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Ms.  Viviann  Gary, 
Dire<;tor.  Offi(.e  of  KnvironmenI  and 
Urban  Programs.  U.S.  Agency  for 
International  Development,  Room  409, 
SA-IH.  Washington,  D.C.  20523-1822. 
Fa.x  Nos:  703/875-4384  or  875^f>3<). 
Telephone:  703/875-4300. 

Dsited:  April  2fi.  1996 
Michael  G.  Kitay. 

Asaistont  (.ieiwrul  Cotinst^l.  lUtnani  fordlobal 
Pronrams.  Field  Support  and  flfsrtjrt:/?.  //  ,S" 
A^fiicv  Inr  Internationtil  Dfvt'li)pmfiil 

IFR  Dot;  W-1 1008  Filed  5-l-y<i.  8.45  ami 
BiLUNQ  cooe  ai1«-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  Joint  Research  and 
Development  Program  for  the 
Production  of  Resistor  Packs,  Dow 
Chemical  Company/VisPro 
Corporation 

Notice  is  hereby  given  that,  on  Man:h 
29.  1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  .^ct  of  1993,  15  U.S.C. 
§4301  Ht  srq  ('the  A<  t").  The  Dow 
Chemical  Company  filed  notification 


simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  a  Joint  Research  and 
Development  Program  in  the  area'of 
computer  hard  drive,  disic  drive, 
substrates.  The  notification  was  filed  for 
the  purpose  of  invoicing  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  The  Dow  Chemical 
Company,  Midland,  MI  and  VisPro 
Corporation,  Beavertown,  OR.  The 
nature  and  objectives  of  the  venture  are 
to  engage  in  research  and  development 
on  a  process  for  the  efficient 
manufacture  of  deslaged  substrates  of  an 
aluminum-boron-carbon  composite  for 
deposit  of  magnetic  recording  medium; 
with  the  substrates  being  used  for 
computer,  hard  disk  drives  having 
greater  memory  capacities  and 
improved  performance. 
Constance  K.  Robinson, 
Ilirfctor  of  Opemtion<t,  Antitrust  Division. 
jFK  D<x:  96-10854  Filed  5-1-96;  8:45  ami 
BILUNO  COOE  «4IO-ei-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Information 
Infrastructure  Testt>ed 

Notice  is  hereby  given  that,  on 
January  30.  1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  etseg.  ("the  Act"),  the 
National  Information  Infrastructure 
Testiied  ("NUT")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Sei;tion  6(b)  of  the  Act,  the  identity 
of  the  additional  members  of  NIIT  are: 
Bay  Area  Multimedia  Technology 
Association  (BAMTA).  Santa  Clara.  CA; 
Information  Systems  Branch,  British 
Columbia.  CANADA;  Information 
Technology  Service.  U.S.  General 
Services  Administration.  Washington. 
rX];  Medical  Records  Institute.  Newton. 
MA;  National  Biological  Survey,  U.S. 
Department  of  the  Interior,  Washington, 
rX];  Texas  Instruments.  Dallas.  TX; 
University  of  California  at  Berkeley. 
Berkeley.  CA;  United  States  Fish  and 
Wildlife  Service.  Washington,  DC;  West 
Virginia  University,  Morgantown,  WV. 


Organizations  that  are  no  longer  NITT 
members  are:  C&M  Science  Innovations; 
Cabletron  Systems,  Inc.;  Consortium  for 
International  Earth  Science  Information 
Network;  Cornell  University/Cornell 
Theory  Center;  Covia  Technologies,  Inc.; 
Earth  Observation  Satellite  Company; 
Entergy  Services.  Inc.;  Intel  Corporation; 
Lancet  Online;  Lawrence  Berkeley 
Laboratory;  Lotus  Development 
Corporation;  Methodist  Health  Network 
of  Iowa;  NASA  Commercial  Remote 
Sensing  Program;  National  Institute  for 
Standards  and  Technology;  Novell,  Inc.; 
StrataCom,  Inc.;  Syracuse  University/ 
Northeast  Parallel  Architecture  Center; 
WilTel,  Inc.;  University  of  Illinois/ 
National  Center  for  Supercomputing 
Applications. 

No  other  changes  have  been  made  in 
the  membership,  nature  or  objectives  of 
the  consortium.  Membership  in  NIIT 
remains  open.  The  consortium  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  December  7.  1993,  NIIT  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  18, 1994  (59  FR  25960). 

The  last  notification  was  filed  with 
the  Department  of  Justice  on  April  11, 
1995.  A  notice  has  not  yet  been 
published  in  the  Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  96-10857  Filed  5-1-96:  8:45  am) 

WLUNG  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Storage  Industry 
Consortium — Ultrahigh  Capacity 
Optical  Disk  ("UCOD")  Project 

Notice  is  hereby  given  that,  on 
December  12,  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  the 
National  Storage  Industry  Consortium 
("NISC")  has  filed  written  notifications 
on  behalf  of  Carnegie  Mellon  University; 
Eastman  Kodak  Company;  and  SDL  Inc., 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  project  are  NSIC,  San  Diego,  CA; 
Carnegie  Mellon  University,  Pittsburgh, 
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PA;  Eastman  Kodak  Company, 
Rochester,  NY;  and  SDL,  Inc.,  San  Jose, 
CA. 

The  area  of  planned  activity  for  the 
UCOD  Project  is  to  engage  in  research  in 
the  area  of  optical  disk  technology. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  96-10858  Filed  5-1-96:  8:45  am] 

WLUNG  COOE  441(M>1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Fuel  Filtration 
Cooperative  Research  Project  II 
(Southwest  Research  Institute) 

Notice  is  hereby  given  that,  on  April 
9,  1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  Southwest 
Research  Institute  ("SwRI")  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  and  (2)  the 
nature  and  objectives  of  the  program. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Allied  Signal,  Inc., 
Perrysburg.  OH;  Caterpillar  Inc., 
Mossville,  IL;  Cummins  Engine 
Company,  Columbus,  IN;  DAVCO 
Manufacturing,  L.L.C.,  Saline,  MI; 
Donaldson  Co.,  Inc.,  Minneapolis,  MN; 
Fleetguard,  Inc.,  Cookeville,  TN; 
Kaydon  Filtration,  LeGrange,  GA;  Pall 
Corporation,  Port  Washington,  NY;  and 
United  Defense,  LP,  San  Jose,  CA.  Its 
general  areas  of  planned  activities  are  to 
establish  the  sensitivity  of  high-pressure 
diesel  fuel  injection  equipment  to 
harmful  particulate  fuel  contamination 
as  well  as  to  determine  what  level  of 
water  contamination  is  harmful;  what  is 
the  form  of  a  typical  bad  water/fuel 
mixture  and  duplicate  such  mixture  in 
the  laboratory  to  aid  in  the  development 
of  test  methodologies  for  the  rotary 
injection  and  high-pressure  hiel 
systems. 

Membership  in  the  program  remains 
open,  and  SwRI  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  the 
membership  or  planned  activities. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-10855  Filed  5-1-96;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Wilfred  Baker 
Engineering,  Inc.;  Petroleum  Chemical 
Processing— Joint  Agreement 

Notice  is  hereby  given  that,  on  March 
20, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  Wilfred  Baker 
Engineering,  Inc.  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership  of  a  cooperative  research 
agreement.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  B.P.  Oil  Company, 
Cleveland,  OH  has  joined  the  joint 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  joint  venture. 

On  March  14,  1995,  Wilfred  Baker 
Engineering,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  11, 1995  (60  FR  25252). 

The  last  notification  was  filed  on  July 
24, 1995.  A  notice  was  published  in  the 
Federal  Register  on  February  23,  1996 
(61  FR  7020-7021). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  96-10856  Filed  5-1-96:  8:45  am) 
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Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Application  for 
Employment/Federal  Bureau  of 
Investigation. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  fi^m  the  date  listed 
at  the  top  of  this  page  in  the  Federal 
Register. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  propose  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  of  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Patrick  M.  Maloy.  (202)  324-4960. 
Federal  Bureau  of  Investigation.  U.S. 
Department  of  Justice.  Room  6329.  935 
Pennsylvania  Avenue.  N.W., 
Washington,  DC  20535. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Employment/Federal 
Bureau  of  Investigation. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  FE>-140.  Federal 
Bureau  of  Investigation.  United  States 
Department  of  Justice. 

(4)  Affected  pubUc  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals  seeking 
employment  with  the  FBI  will  be 
required  tc  complete  the  FD-140.  The 
information  collected  is  used  to  address 
suitability,  trustworthiness,  and  other 
security  issues  beyond  the  seven  year 
scope  of  Standard  Form  86. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50,000  annual  responses  at  1.5 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75.000  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Roijert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
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1001  G  Street,  N.W.,  Washington.  IX 
20530. 

Dated:  April  26.  199ft 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 
Department  of  Justice 

|FK  Dtn;  96-10881  Filed  .'i-1-96:  8:45  aiii| 
WLUNO  COOe  4410-a2-M 


Signed  at  Washington,  D.C.  this  19th  day 
of  April  1996. 
Russell  T.  Kile, 

Actm^  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc  96-10952  Filed  5-1-96;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-31.882,  882A] 

American  Contract  Sewing 
Corporation,  Eufaula,  OK  and  Mid- 
Western  industries,  Tahlequah,  OK; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  IJ.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
.'\ssistance  on  March  11,  1996, 
applicable  to  all  workers  of  American 
Contract  Sewing  Corporation,  located  in 
Eufaula,  Oklahoma.  The  notice  was 
published  in  the  Federal  Register  on 
Marc.h  25.  1996  (61  FR  12101). 

At  the  request  of  the  State  Agency,  the 
Dep.irtment  reviewed  the  certification 
tor  workers  of  the  subject  firm.  Based  on 
new  information  received  by  the  State 
Agency,  the  DepartmtMil  is  amending 
the  certification  to  cover  workers  at  the 
sister  i)l.int  of  the  subject  firm.  Mid- 
Western  Industries  lo<;ated  in 
Tahlequah,  Okl.ihoma.  The  production 
facilitv  closed  March  15,  1996.  The 
workers  at  Tahletjuab  were  engaged  in 
employment  related  to  the  production  of 
apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  apparel. 

The  amended  notice  applicable  to 
TA-VV-3 1.882  is  hereby  issued  as 
follows: 

.Ml  workers  of  American  Contract  Sewing 
Corpiiratinn.  Eufiiiila.  Oklahoin.)  (TA-VV- 
.11,882)  iind  Mid-Westi-rn  industries. 
Tahlequah.  Oklahoma  (TA-W-Jl  ,8H2A)  who 
tx'came  totally  or  partially  separated  from 
eniploymeiit  on  or  after  lanuary  2.  1995  are 
eligible  to  apply  for  .uljiistment  assistance 
under  .Section  223  of  the  Trade  Act  of  1974." 


[TA-W-31,901] 

Anchor  Glass  Container;  Cliffwood, 
New  Jersey;  Notice  of  Revised 
Determination  on  Reconsideration 

On  March  5,  1996,  the  Department 
issued  a  Negative  Determination 
Regarding  EligibiHty  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  all  workers  of  Anchor 
Glass  Container,  located  in  Cliffwood, 
New  Jersey.  The  notice  was  published 
in  the  Federal  Register  on  March  25, 
1996  (FR  61  12100). 

By  letter  of  March  22,  1996,  counsel 
to  the  petitioner,  Glass,  Molders, 
Pottery.  Plastics  &  Allied  Workers 
International  Union  AFL-CIO  and  its 
Local  119,  requested  administrative 
reconsideration  of  the  Department's 
findings. 

The  petitioners  presented  new 
evidence  that  was  not  considered  in  the 
original  determination.  The  petitioners 
claim  that  the  introduction  of  Mexican 
gla.ss  containers  in  the  U.S.  resulted  in 
a  substantial  loss  of  work  for  Anchor 
Glass  production  facilities,  and 
ultimately  contributed  to  worker 
separations  at  the  Cliffwood  plant. 
Anchor  Glass  Container  is  a  subsidiary 
of  Vitro  Glass,  which  has  production 
facilities  in  Mexico.  The  petitioners 
claim  that  the  Mexican  production 
facilities  contributed  importantly  to  the 
declines  in  sales,  production,  and 
employment  at  the  Cliffwood  plant. 

Investigation  findings  revealed  that 
sales,  production  and  employment  at 
the  subject  firm  declined.  The  plant 
ceased  production  in  December  1995, 
and  the  plant  is  scheduled  to  close  in 
April  1996.  The  workers  were  engaged 
in  the  production  of  glass  bottles. 

New  findings  on  reconsideration 
show  that  the  aggregate  value  of  U.S. 
imports  of  glass  bottles  increased 
annually  from  1993  to  1995. 

Conclusion 

After  careful  irview  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
glass  bottles  contributed  importantly  to 
the  declines  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
workers  of  Anchor  Glass  Container, 
Cliffwood,  New  )ersey.  In  accordance 


with  the  provisions  of  the  Act,  I  make 
the  following  certification: 

All  workers  of  Anchor  Glass  Container, 
Cliffwood,  Now  Jersey  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  5, 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  9th  day  of 
April  1996. 
RusmU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Feemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-10947  Filed  5-1-96;  8:45  ara| 
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[TA-W-ai,737] 

B&A  MFG.,  INC.;  Weaver,  AL,  Including 
Leased  Workers  of  Skil  Staff, 
Alexander  City.  AL;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  23,  1996,  applicable  to  all 
workers  at  B&A  Mfg.,  Inc.  located  in 
Weaver,  Alabama.  The  notice  was 
published  in  the  Federal  Register  on 
March  19.  1996  (61  FR  11224). 

At  the  request  of  the  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  Based  on  the  new  findings,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
ft-om  Skil  Staff,  Alexander  City. 
Alabama.  B&A  Mfg.,  Inc.,  a  children's 
sportswear  and  t-shirt  producer, 
contracted  with  Skil  Staff  for  workers 
and  payroll  services.  Accordingly,  some 
of  the  workers  at  B&A  Mfg.,  Inc.  had 
their  Unemployment  Insurance  (UI) 
wages  paid  by  Skil  Staff. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
B&A  Mfg.,  Inc.  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-3 1.737  is  hereby  issued  as 
follows: 

All  workers  of  the  B&A  Mfg.,  Inc.,  Weaver, 
Alabama,  and  workers  from  Skil  Staff, 
Alexander  City.  Alabama  who  were  laid  off 
for  lack  of  work  in  adversely  affected 
employment  by  B&A  Mfg.,  Inc.,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  27. 1994 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  19th  day  of 
April  1996. 

RusseUT.KUe, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-10953  Filed  5-1-96;  8:45  am) 
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Haggar  Clothing  Company;  Amended 
Certiftoation  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  11. 1995,  applicable 
to  all  workers  of  Haggar  Clothing 
Company.  Robstown  Manufacturing 
Company,  located  in  Robstown.  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  May  25. 1995  (60  FR  27793). 
The  worker  certification  was  amended 
June  20, 1995.  to  show  that  some  of  the 
Robstown  workers  had  their 
unemployment  insurance  (UI)  taxes 
paid  to  Greenville  Pant  Manufacturing 
Company.  The  amended  notice  was 
published  in  the  Federal  Register  on 
June  29, 1995,  (60  FR  33850). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  other  production 
facilities  of  the  subject  firm,  Edinburg 
Manufacturing  Company,  a/k/a 
Waxahachie  Garment  Company, 
Edinburg,  Texas,  and  Weslaco 
Manufacturing  Company,  a/k/a  Bowie 
Manufacturing  Company,  Weslaco, 
Texas.  The  workers  at  the  Edinburg 
plant  produce  men's  pants,  and  the 
workers  in  Weslaco  are  engaged  in 
employment  related  to  the  production  of 
men's  pants  and  coats. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Haggar  Clothing  Company  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  include  all 
workers  of  Haggar  Clothing  Company 
production  facilities  in  Edinburg  and 
Weslaco.  Texas. 

The  amended  notice  applicable  to 
TA-W-30.850  is  hereby  issued  as 
follows: 

All  workers  of  Haggar  Clothing  Company, 
Robstown  Manufacturing  Company,  a/k/a 
Greenville  Pant  Manufacturing  Company, 
Robstown,  Texas  (TA-W-30,850);  Edinburg 
Manufacturing  Company,  a/k/a  Waxahachie 
Garment  Company,  Edinburg,  Texas  (TA-W- 
30,850A);  and  Weslaco  Manufacturing 
Company,  a/k/a  Bowie  Manufacturing 


Company,  Weslaco,  Tex»s  (TA-W-30,850B) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  16, 1994 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
Signed  at  Washington,  D.C.  this  19th  day 
of  April  1996. 
RusmU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  96-10950  Filed  5-1-96;  8:45  am) 
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[TA-W-30,97ei 

Hudson  Valley  Tree,  Incorporated,  altu 
a  Norma  lAematkmal  Newburgh,  New 
York;  AmeiKtod  CartMcatton 
Regarding  EiigibHity  To  Apply  for 
Worker  AdJuMnent  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  15, 1995,  applicable 
to  all  workers  of  Hudson  Valley  Tree, 
Incorporated,  Newburgh.  New  York. 
The  notice  was  published  in  the  Federal 
Register  on  May  25. 1995  (60  FR  27793). 

The  State  Agency  reports  that  on 
January  1, 1996.  a  successor  employer. 
Norma  International,  took  over 
production  operations  at  the  subject 
firm.  The  workers  are  engaged  in 
employment  related  to  the  production 
artificial  Christmas  trees,  wreaths  and 
garland. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Hudson  Valley  Tree.  Incorporated  who 
were  adversely  affected  by  increased 
imports.  Accordingly,  the  Department  is 
amending  the  certification  for  workers 
of  the  subject  firm  to  indicate  the 
successor  employer. 

The  amended  notice  applicable  to 
TA-W-30,976  is  hereby  issued  as 
follows: 

All  workers  of  Hudson  Valley  Tree, 
Incorporated,  a/k/a  Norma  International. 
Newburgh,  New  York  who  became  totally  or 
partially  separated  firom  employment  on  or 
after  April  20, 1994  arc  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  8th  day  of 
April  1996. 
Russell  T.  Kik, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance.  . 
[FR  Doc.  96-10945  Filed  5-1-96:  8:45  ami 
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nrA-W-31,5T»J 

Indian  Refining  Lawranceville,  IL; 
Dismissal  of  AppHcatkMi  for 
Reconskteratkjn 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Indian  Refining,  Lawrenceville,  Illinois. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-31,579;  Inidan  Refining 

lawrenceville.  Illinois  (April  17.  1996) 
Signed  at  Washington.  D.C.  this  23rd  day 
of  April.  1996. 
Ru«eU  T.Kile. 


Acting  Program  Manager.  Policy  &■ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  96-10951  Filed  5-1-96;  8:45  ami 
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Palm  Beacf)  Company;  Amended 
Certifk:ation  Regarding  Ellglbiiity  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  6. 1995,  applicable  to  all 
workers  of  Palm  Beach  Company 
located  in  Eastaboga,  Alabarna.  The 
notice  was  published  in  the  Federal 
Register  on  January  26,  1996  (61  FR 
2537). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  at  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  men's  suits. 
New  information  shows  that  worker 
separations  have  occurred  at  the  subject 
firm's  production  facilities  in  Knoxville. 
Tennessee,  and  Somerset  and  Erlanger, 
Kentucky.  Based  on  these  new  findings, 
the  Department  is  amending  the 
certification  to  cover  workers  of  Palm 
Beach  Company  at  those  facilities. 

The  intent  of  the  Department  s 
certification  is  to  include  all  workers  of 
Palm  Beach  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-31,600  is  hereby  issued  as 
follows: 

All  workers  of  Palm  Beach  Company, 
Eastaboga,  Alabama  (TA-W-3 1.600): 
Knoxville,  Tennessee  (TA-W-31.600A); 
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Somerset.  Kenluckv  (TA-W-Jl.eOOB)  and 
Erl-ingor.  Kentucky  (TA-VV-:n,6()(X;)  who 
boiamo  totally  or  pHrtiallv  separated  from 
employment  on  or  after  OttoU-r  20.  1994  are 
eligible  to  apply  for  adjiiNtmont  assistance 
under  Section  223  of  the  Tradt;  Act  of  1974. 

Signed  at  Washington.  D.('.  this  8th  day  of 
April  1996. 
Russell  T.  Kile, 

Acting  Program  Miinager.  Policy  ond 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
|FK  Doc  96-10946  Filed  5-1-96;  8:45  am] 

WLUNG  CODE  4810-30-M 


[TA-W-32.161] 


Palm  Beach  Company,  Knoxvllle,  TN; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  Z21  of  the  Trade 
Act  of  1974,  an  Investigation  was 
initiated  on  April  8,  1996  in  response  to 
a  worker  petition  which  was  filed 
March  14,  1996  on  behalf  of  workers  at 
Palm  Beach  Company,  Knoxville, 
Tennessee  (TA-VV-32,161). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certificafion 
(T,\-VV-31.6(K)A).  Consequently,  further 
inve.stigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C..  this  17th  day 
of  April  1996 

Rwrnell  T.  Kile. 

Acting  Program  XUinoger.  Policy  and 
Beemployment  Sen'ires,  Office  of  Trade 
Adinstment  Assistance 
IFK  Dor.  96-10954  Filed  5-1-96;  8:45  am] 

BILUNG  CODE  4510-30-M 

[NAFTA-00737] 

Anchor  Glass  Container,  Cliffwood, 
New  Jersey;  Notice  of  Revised 
Determination  on  Reconsideration 

On  March  5,  1996,  the  Department 
issued  1  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
NAFTA-Transitioiial  Adjustment 
Assistance  (NAFTA -TAA)  applicable  to 
all  workers  of  Anchor  Glass  Container 
located  in  Cliffwood,  New  Jersey.  The 
notice  was  published  in  the  Federal 
Register  on  March  25,  1996  (FR  61 
12101) 

Bv  letter  of  March  22,  1996.  counsel 
to  the  petitioner.  Class.  Molders, 
Pottery.  Plastics  &  Allied  Workers 
Internationa!  Union  AFL-CIO  and  its 
Local  119,  requested  administrative 
reconsideration  of  the  Department's 
findings. 

The  petitioners  presented  new 
evidence  that  was  not  considered  in  the 
original  detemiination.  The  petitioners 


claim  that  the  introduction  of  Mexican 
glass  containers  in  the  U.S.  resulted  in 
a  substantial  loss  of  work  for  Anchor 
Glass  production  facilities,  and 
ultimately  contributed  to  worker 
separations  at  the  Cliffwood  plant. 
Anchor  Glass  Container  is  a  subsidiary 
of  Vitro  Glass,  which  has  production 
facilities  in  Mexico.  The  petitioners 
claim  that  the  Mexican  production 
facilities  contributed  importantly  to  the 
declines  in  sales,  production,  and 
employment  at  the  Cliffwood  plant. 

hivestigation  findings  revealed  that 
sales,  production  and  employment  at 
the  subject  firm  declined.  The  plant 
cea.sed  production  in  December  1995, 
and  the  plant  is  scheduled  to  close  in 
April  1996.  The  workers  wer#engaged 
in  the  production  of  glass  bottles. 

New  findings  on  reconsideration 
show  that  the  aggregate  value  of  U.S. 
imports  of  glass  bottles  from  Mexico  and 
Canada  increased  annually  from  1993  to 
1995. 

(Conclusion 

After  careful,  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of  gla,ss 
bottles  from  Mexico  or  Canada 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of 
Anchor  Glass  Container,  Cliffwood, 
New  Jersey.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Anchor  Glass  Container, 
(Cliffw(M)d.  New  Jersey  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  5.  1995  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  D.C.  this  5th  day  of 
April  1996. 
Rus.sell  T.  Kile. 

Acting  Prognim  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
IFK  Doc  96-10948  Filed  5-1-96;  8:45  ami 

BILUNG  CODE  4S10-3IMI 


Haggar  Clothing  Company;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D.  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
i.ssued  a  Notice  of  Certification  of 
Eligibriity  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance  on 
June  7,  1995,  applicable  to  all  workers 
at  (he  subject  firm.  The  notice  was 
published  in  the  Federal  Register  on 


June  21. 1995  (60  FR  32347).  The 
certification  for  workers  of  the  subject 
firm  was  amended  June  20.  1995,  to 
show  that  some  of  the  Robstown 
workers  had  their  unemployment 
insurance  (UI)  taxes  paid  to  Greenville 
Pant  Manufacturing  Company.  The 
amended  notice  was  published  in  the 
Federal  Register  on  June  29. 1995,  (60 
FR  33849). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  other  production 
facilities  of  the  subject  firm,  Edinburg 
Manufacturing  Company,  a/k/a 
Waxahachie  GariTient  Company, 
Edinburg,  Texas,  and  Weslaco 
Manufacturing  Company,  a/k/a  Bowie 
Manufacturing  Company.  Weslaco, 
Texas.  The  workers  at  the  Edinburg 
plant  produce  men's  pants,  and  the 
workers  in  Weslaco  are  engaged  in 
employment  related  to  the  production  of 
men's  pants  and  coats. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Haggar  Clothing  Company  who  were 
adversely  affecied  by  increased  imports 
from  Mexico  or  Canada.  Accordingly, 
the  Department  is  amending  the 
certification  to  include  all  workers  of 
the  Haggar  Clothing  Company 
production  facilities  in  Edinburg  and 
Weslaco,  Texas. 

The  amended  notice  applicable  to 
NAFTA — 00444  is  hereby  issued  as 
follows: 

All  workers  of  workers  of  Haggar  Clothing 
Company,  Robstown  Manufacturing 
Qimpany,  a/k/a  (Jreenville  Pant 
Manufacturing  Company,  located  in 
Robstown,  Texas  (NAFrA-00444);  Edinburg 
Manufacturing  Company,  a/k/a  Wnxah.ichie 
Garment  Company,  Edinburg,  Texas 
(NAFTA-O0444A);  and  Weslaco 
Manufacturing  Company,  a/k/a  Bowie 
Manufacturing  Company.  Weslaco,  Texas 
(N.AFTA-00444B)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  27,  1994  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  D.C.  this  19th  day 
of  April  1996. 
Russell  T.  Kile. 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  96-10955  Filed  5-1-96:  8:45  ami 
BILUNG  CODE  4510-30-M 
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[NAFTA-O0e54] 

United  Technologies  Automotive 
interior  Systems  Dhrision  Morganfield, 
Kentucky;  Notice  of  Termination  of 
Certification 

This  notice  terminates  the 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  issued  by  the 
Department  on  March  28, 1996,  for  all 
workers  of  United  Technologies 
Automotive.  Interior  Systems  Division. 
Morganiield,  Kentucky.  The  notice  was 
published  in  the  Federal  Register  on 
April  9. 1996  (61  FH  15833). 

At  the  request  of  the  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  at  Morganfield, 
Kentucky  were  engaged  in  employment 
related  to  the  production  of  automotive 
interior  plastic  consoles.  New  findings 
show  that  the  imports  from  Canada 
reported  by  the  company  official  were 
components,  not  interior  plastic 
consoles.  Therefore,  criterion  (2)  of 
paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act  of  1974  was  not  met.  The 
imports  of  components  from  Mexico  or 
Canada  cannot  be  considered  like  or 
directly  competitive  wdth  interior 
plastic  consoles. 

Since  the  workers  of  the  subject  firm 
have  been  determined  not  to  be 
adversely  affected  by  imports  from 
Mexico  or  Canada  and  the  cotnpany  did 
not  shift  production  of  interior  plastic 
consoles  to  Mexico  or  Canada,  the 
continuation  of  the  certification  would 
serve  no  purpose  and  the  certification 
has  been  terminated. 

A  Trade  Adjustment  Assistance 
investigation  (TA-VV-32,264)  to 
determine  worker  eligibility  for  benefits 
under  the  Trade  Act  of  1974.  will  be 
instituted  on  April  22, 1996.  A 
determination  on  worker  eligibility 
should  be  made  within  60  days  of  the 
institution  date. 

Signed  at  Washington.  D.C,  this  19th  day 
of  April  1996 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-10949  Filed  5-1-96;  8:45  am] 
BILUNG  CODE  4510-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-045] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Sut)committee  on  Propulsion 
iMeeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NAC,  Aeronautics 
Advisory  Committee.  Subcommittee  on 
Propulsion  meeting. 
DATES:  May  29,  1996,  8:30  a.m.  to  5 
p.m.;  and  May  30. 1996,  8:30  a.m.  to  4 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Lewis  Research 
Center,  Administration  Building,  Room 
215,  21000  Brookpark  Road,  Cleveland, 
OH  44135. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Carol  J.  Russo,  National  Aeronautics 
and  Space  Administration,  Lewis 
Research  Center,  21000  Brookpark  Road, 
Cleveland,  OH  44135,  216/433-2965. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— NASA  Aeronautics  Program  Overview 
— NASA  Aeropropulsion  Program 

Overview  and  Status 

It  is  imperative  that  he  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  April  25,  1996. 
Leslie  M.  Nolan. 

Advisory  Committee  Management  Officer. 
[FR  Doc  96-10935  Filed  5-1-96:  8:45  am) 
BILUNG  COOE  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACTION:  Notice  of  availabihty  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 


records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
pubhc  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  June  17, 
1996.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Ck)vemment  agencies  create 
biUions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  .,re  designated  for 
permanent  retention 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  I'nited 
States.  This  approval  is  granted  after  a 
thorough  studv  ot  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  pri\  ate  persons 
directlv  affected  by  the  Government' s 
activities,  and  historical  or  other  value 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority. 
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includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (Nl-335- 
96-1).  Routine  administrative  records  of 
the  50th  Anniversary  of  World  War  11 
Commemoration  Committee. 

2.  Department  of  Energy  (Nl-434-96- 
5).  Administrative,  housekeeping, 
production,  shipping,  and  stockpile 
support  records  for  the  nuclear  weapons 
program.  Historically  significant  policy 
direction,  program  management, 
weapon  effects  testing,  and  nuclear 
surety  files  are  retained  as  permanent. 
Records  relating  to  accidental  exposure 
or  other  epidemiological  concerns  will 
be  retained  for  75  years. 

3.  Department  of  Justice.  Federal 
Bureau  of  Investigation  (N 1-065-95- 
01).  Administrative  field  files  relating  to 
applicant  matters. 

4.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-065-95- 
02).  Administrative  field  files  relating  to 
training  matters. 

5.  Department  of  Justice.  Immigration 
and  Naturalization  Service  {Nl-085-96- 
4).  Consenting  Alien  Program  records. 

6.  Department  of  State.  Bureau  of 
Public  Affairs  (Nl-059-95-27).  Routine, 
facilitative.  and  duplicative  records  of 
the  office  of  the  assistant  secretary. 

7.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-96-6).  Administrator's  Consumer 
Hotline  files. 

8.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-058-95- 
3).  Tracking  reports  and  work  papers 
relating  to  the  operations  of  the 
Taxpayer  Ombudsman's  Problem 
Resolution  Program. 

9.  National  Archives  and  Records 
Administration  (N2-260-96-1). 
Duplicated  motion  picture  film  relating 
to  the  administration  of  the  Ryukyu 
Islands,  accumulated  by  the  U.S.  Civil 
Administration  Ryukyu  Islands. 

10.  Social  Security  Administration 
(N 1-047-96-2).  Records  of  the  office  of 
the  Inspector  General. 

11.  Social  Security  Administration 
(Nl-047-96-3).  Records  of  the  Office  of 
the  General  Counsel. 

Dated:  April  25.  1946. 
James  W.  Moore, 

Assistant  Archivist  for  Records 

Administration. 

Il-K  Doc.  96-10938  Filed  5-1-96;  8:45  ami 

BILUNG  CODE  751S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR)  #1203. 

Dates,  and  Times:  May  12, 1996,  6  p.m.- 
9  p.m.;  May  13-17, 1996,  8  a.m.-9  p.m.;  May 
19,  6  p.m.-9  p.m.;  May  20-24, 1996.  8  a.m.- 
9  p.m. 

Place:  National  Science  Foundation;  4201 
Wilson  Blvd.,  Arlington,  VA;  Rooms  360, 
375,  390,  &  430. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  W.  Lance  Haworth,  Dr. 
Carmen  Huber,  or  Dr.  Ulrich  Su-om,  Program 
Directors,  Materials  Research  Science  and 
Engineering  Centers,  Division  of  Materials 
Research,  Room  1065,  National  Science 
Foundation,  Arlington.  VA  22230.  Telephone 
(703)  306-1810. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  Materials  Research 
Science  and  Engineering  Center  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Times  and  dates 
could  not  be  finalized  until  approval  by  Dr. 
William  C.  Harris,  Assistant  Director, 
Directorate  for  Mathematical  and  Physical 
Sciences.  This  approval  was  contingent  upon 
Program  Director  recommendations  based 
upon  the  MRSEC  Special  Emphasis  Panel 
which  met  April  15-17,  1996. 

Dated:  April  29,  1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(PR  Doc.  96-10944  Filed  5-1-96;  8:45  am) 
BILUNO  COOe  7966-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282, 50-306] 

Receipt  of  Addendum  to  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

In  the  matter  of  Northern  States  Power 
Cx)mpany.  Prairie  Island  Nuclear  Generating 
Plant. 

Notice  is  hereby  given  that  by  letter 
dated  March  13, 1996,  the  Nuclear 
Information  and  Resource  Service  and 


the  Prairie  Island  Coalition  request  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  take  immediate 
action  with  regard  to  steam  generator 
tube  inspections  at  the  Prairie  Island 
Nuclear  Generating  Plant.  The  letter  was 
a  second  addendum  to  an  earlier 
Petition  dated  June  5. 1995.  A  first 
addendum  was  received  from  the 
Petitioners  in  a  letter  dated  February  19, 
1996. 

The  Petitioners  request  that  the  NRC 
require  Northern  States  Power  Company 
to  place  Prairie  Island  Nuclear 
Generating  Plant  Units  1  and  2  in  mid- 
cycle  outages  to  inspect  the  full  length 
of  the  steam  generator  tubes  using  the 
Zetec  Plus  Point  Probe  and  any  state-of- 
the-art  eddy  current  test  capable  of 
finding  circumferentially  oriented 
cracking.  If  these  inspections  are  not 
performed,  the  Petitioners  request  that 
the  NRC  hold  an  informal  public 
hearing  in  or  near  Red  Wing,  Minnesota, 
to  inform  the  public  why  such 
inspections  are  not  needed. 

As  the  basis  for  this  request,  the 
Petitioners  state  that  the  NRC  and 
nuclear  utilities  operating  pressurized- 
water  reactor  facilities  in  the  U.S.  have 
known  for  years  that  the  bobbin  coil 
eddy  current  inspection  probe  is  not 
effective  at  finding  circumferentially 
oriented  cracking.  Circumferential  and 
axial  cracks  have  been  found  in  the 
tubesheet  region  of  steam  generators; 
inspections  with  advanced  technology 
probes  that  are  effective  in  detecting 
circumferential  cracks,  such  as  the  Plus 
Point  Probe,  are  performed  in  the 
tubesheet  region.  The  Petitioners  state 
that  since  axially  oriented  cracks  have 
been  identified  in  steam  generator  free- 
span  regions,  circumferentially  oriented 
cracks  may  also  be  present  there.  Thus 
a  full-length  tube  inspection  using  state- 
of-the-art  eddy  current  probe  technology 
would  be  prudent. 

This  addendum  to  the  Petition  is 
being  treated  pursuant  to  10  CFR  2.206 
of  the  Commission's  regulations  and  has 
been  referred  to  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation.  As 
provided  by  10  CFR  2.206,  appropriate 
action  will  be  taken  on  the  Petition 
within  a  reasonable  time.  By  letter  dated 
April  22,  1996,  the  Director  denied  the 
request  for  immediate  action  to  require 
that  Prairie  Island  Units  1  and  2  be 
placed  in  mid-cycle  outages  to  inspect 
the  full  length  of  the  steam  generator 

tubes. 

Copies  of  the  addenda  to  the  Petition 
and  the  Director's  letter  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  Local  Public 
Document  Room,  Minneapolis  Public 
Library,  Technology  and  Science 


Department,  300  Nicollet  Mall. 
Minneapolis,  Minnesota  55401. 

Dated  at  Ro<;kville,  Maryland. -this  22nd 
day  of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  96-10899  Filed  5-1-96:  8:45  am] 

BILLING  COOE  7S90-01-P 


Notice  of  Availability  of  Draft 
Regulatory  Guide  and  Public  Meeting 

SUMIMARY:  The  NRC  is  announcing  the 
availability  for  public  comment  of  Draft 
Regulatory  Guide  DG-1046,  "Guidelines 
for  Reporting  Reliability  and 
Availability  Information  for  Risk- 
Significant  Systems  and  Equipment  in 
Nuclear  Power  Plants." 

The  NRC  is  also  announcing  a  public 
meeting  on  June  4,  1996,  to  discuss  both 
Draft  Regulatory  Guide  DG-1046  and  a 
proposed  regulation,  "Reporting 
Reliability  and  Availability  Information 
for  Risk-Significant  Systems  and 
Equipment,"  Section  50.76,  which  is 
proposed  for  10  CFR  Part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities."  The  agenda  for  the  meeting 
appears  in  the  Supplementary 
Information  Section. 
DATES:  Comments  regarding  any  aspect 
of  the  draft  regulatory  guide  are  due  to 
the  NRC  by  July  5,  1996.  Comments 
received  after  that  date  will  be 
considered  if  it  is  practicable  to  do  so, 
but  the  NRC  can  give  no  assurance  of 
consideration  for  late  comments. 
Comments  on  the  proposed  rule. 
Section  50.76,  are  due  by  June  11,  1996. 

The  public  meeting  is  scheduled  for 
Tuesday,  June  4,  1996,  from  8:30  AM  to 
5:00  PM  in  the  auditorium  of  NRC's 
headquarters  at  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland.  Comments  on  the  proposed 
rule  and  the  draft  regulatory  guide  may 
be  presented  at  the  public  meeting. 
ADDRESSES:  Mail  written  comments  to 
Chief,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Copies  of 
DG-1046,  the  proposed  rule  Section 
50.76,  and  all  comments  received  may 
be  examined  or  copied  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.,  Washington,  DC. 

A  free  single  copy  of  DG-1046  may  be 
requested  by  writing  to  the  Distribution 
and  Mail  Services  Section,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  fax  to  (301)  415- 
2260. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Allison,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6835,  e-mail  DPA@NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  The 

Nuclear  Regulatory  Commission  has 
issued  for  public  comment  a  draft  of  a 
guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 
Regulatory  guides  are  not  copyrighted, 
and  NRC  approval  is  not  required  to 
reproduce  them. 

Draft  Regulatory  Guide  DG-1046 

The  draft  guide,  temporarily 
identified  by  its  task  number.  DG-1046 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  "Guidelines  for 
Reporting  Reliability  and  Availability 
Information  for  Risk-Significant  Systems 
and  Equipment  in  Nuclear  Power 
Plants."  "The  guide  will  be  in  Division 
1,  "Power  Reactors."  This  regulatory 
guide  is  being  developed  to  provide 
guidance  on  methods  acceptable  to  the 
NRC  staff  for  meeting  the  requirements 
of  a  proposed  regulation.  Section  50.76, 
which  was  published  for  public 
comment  in  the  Federal  Register  on 
February  12,  1996  (61  FR  5318).  Section 
50.76  would  require  that  licensees  for 
commercial  nuclear  power  reactors 
report  plant-specific  summaries  of 
reliability  and  availability  data  for 
selected  systems  and  equipment  to  the 
NRC  It  would  also  require  that  records 
and  documentation  of  each  occurrence 
of  a  demand,  failure,  or  unavailable 
period  that  provides  the  basis  for  the 
summary  data  that  was  reported  to  the 
NRC  be  maintained  on  site  and  be  made 
available  for  NRC  inspection. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Comments  may  be  submitted  as 
proposed  modified  text  for  the 
regulatory  guide  that  incorporates  the 
comments,  or  as  discussions  of 
examples  of  particular  recordkeeping 
methods,  equipment  operation,  or 
reportable  events  that  illustrate  a 
particular  point  regarding  collecting  and 
submitting  the  summary  data.  To  assist 


efficient  and  complete  comment 
resolution,  commenters  are  requested  to 
reference  the  numbered  sections  in  DG- 
1046  (for  example,  Regulatory  Position 
1.1),  with  page  numbers  related  to  their 
comments  as  appropriate. 

Electronic  Submittal  of  Conunents 

Comments  also  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
direcily  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  fi^e  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorid,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides' 
particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorid,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  fho 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
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including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
acc;es.sed  and  downloaded  but  uploads 
are  not  allowed;  nil  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
41.5-5780;  e-mail  AXD3@nrc.gov. 

Participation  and  Comments  at  Public 
meeting 

Interested  individuals  may  attend  the 
public  meeting  and  address  relevant 
remarks  or  comments  to  the  NRC  staff 
at  the  meeting.  To  facilitate  the 
scheduling  of  available  time  for 
speakers  and  orderly  conduct  of  the 
meeting,  members  of  the  public  who 
wish  to  speak  at  the  meeting  should 
request  the  opportunity  to  speak  in 
advance  of  the  meeting. 

To  request  the  opportunity  to  speak  at 
the  public  meeting,  contact  the 
cognizant  NRC  staff  member  listed  in 
the  For  Further  Information  Contact 
sectiofi.  Indicate  as  specifically  as 
possible  the  topic  of  your  comment. 
Provide  your  name,  telephone  number, 
and  possibly  e-mail  address  at  which 
you  can  be  reached,  if  necessary,  before 
the  meeting.  Registration  will  be 
available  at  the  meeting  for  a  limited 
number  of  additional  speakers  on  a  first- 
come  basis. 

The  agenda  for  the  public  meeting  on 
)une  4,  1996,  to  discuss  reporting 
reliability  and  availability  information 
for  risk-significant  systems  and 
equipment  in  nuclear  power  plants 
follows. 

8:30  AM     Introductory  Remarks 
9:00  AM     Need  and  Uses  of  Reliability 

and  Availability  Data  and 

Description  of  Proposed  Rule 
10:00  AM     Public  Comments  and 

Statements 
10:30  AM     Overview  of  Draft 

Regulatory  Guide  DG-1046 
11:00  AM  Reliability/Availability  Data 

Pilot  Study 
12:00     Noon  Lunch 
1:00  PM     Discussion  of  D.aft 

Regulatory  Guide  IXl-1046 


3:30  PM     Public  Comments  and 

Statements 
4:00  PM     Implementation 
5:00  PM     Adjourn 

In  allocating  discussion  time  at  the 
meeting,  priority  will  be  given  to  major 
issues.  Other  matters  will  also  be 
discussed  if  time  permits. 

(5  IJ.S.C.  5.52(a)) 

Datnd  at  Ro<:kvillc.  Maryland,  this  26th  day 
of  April  1996. 

For  thi!  Nuclear  Regulatory  Commission. 
Frank  A.  Coslanzi, 

Deputy  Director.  Division  of  Regulatory 
Application.  Office  of  Nuclear  Begulatory 
Hesearch. 

jFK  Doc.  96-10898  Filed  5-1-96;  8:45  ami 
BILUNC  CODE  7590-01 -P 


POSTAL  RATE  COMMISSION 
Notice  of  Commission  Visit 

April  29.  1996. 

Notice  is  hereby  given  that  members 
of  the  Postal  Rate  Commission  and 
certain  advisory  staff  members  will  visit 
the  following  business  to  observe  its 
operation. 

Mailboxes,  Etc..  Washington,  D.C., 
May  2.  1996. 

A  report  of  this  visit  will  be  placed  on 
file  in  the  Commission's  Docket  Room. 

For  further  information,  contact 
Margaret  P.  Crenshaw.  Secretary  of  the 
Commission  at  202/789-6840. 
Margaret  P.  Crenshaw, 
.Secretory. 
IFR  Doc.  96-10889  Filed  5-1-96:  8:45  ami 

BlUiNG  COOe  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Filings 
and  Information  Services.  Washington, 
DC  20549. 

Extension:  Form  ADV-S.  SEC  File  No. 
270-43,  0MB  Control  No.  3235-0046. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collection  for 
public  comment. 

Fotm  ADV-S  is  the  form  for  annual 
reports  for  registered  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940  (15  U.S.C.  80b-l).  There  are 
approximately  22.500  registrants  filing 


annually  on  Form  ADV-S. 
Approximately  22,500  hours  are  used  to 
meet  the  requirements  of  Form  ADV-S. 
This  represents  one  hour  per  registrant 
per  year. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell.  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street.  N.W. 
Washington,  DC  20549. 

Dated:  April  24. 1996. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  96-10926  Filed  5-1-96;  8:45  am] 

BiLUNQ  COOE  SOIO-OI-M 
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[Rel.  No.  tC-21920;  812-10080] 

Morgan  Grenfell  Investment  Trust; 
Notice  of  Application 

April  26. 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Morgan  Grenfell  Investment 
Trust  (the  "Trust"),  on  behalf  of  Morgan 
Grenfell  International  Small  Cap  Equity 
Fund  ("International  Small  Cap  Fund") 
and  Morgan  Grenfell  Emerging  Markets 
Equity  Fund  ("Emerging  Markets 
Fund")  (collectively,  the  "Funds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  the  provisions  of 
section  17(a). 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  to  permit  the  in-kind 
redemption  of  Fund  shares  held  by  a 
shareholder  who  is  an  "affiliated 
person"  of  the  Funds  solely  by  reason 
of  owning,  controlling,  or  holding  with 
power  to  vote  5%  or  more  of  the  Funds' 
outstanding  shares. 


RUNG  DATE:  The  application  was  filed 
on  April  11.  1996. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  21, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  885  Third  Avenue,  New 
York,  New  York  10022. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Trust,  an  open-end 
management  investment  company 
established  as  a  Delaware  business  trust 
under  an  agreement  and  declaration  of 
trust  dated  September  13,  1993, 
currently  offers  twelve  investment 
portfolios.  The  investment  objective  of 
two  of  these  portfolios,  the  International 
Small  Cap  Fund  and  the  Emerging 
Markets  Fund,  is  to  maximize  capital 
appreciation.  The  International  Small 
Cap  Fund  seeks  to  achieve  this  objective 
by  investing  primarily  in  equity  and 
equity-related  securities  of  small 
capitalization  companies  in  countries 
other  than  the  United  States.  The 
Emerging  Markets  Fund  seeks  to  achieve 
its  objective  by  investing  primarily  in 
equity  and  equity-related  securities  of 
companies  in  countries  with  emerging 
securities  markets. 

2.  Morgan  Grenfell  Investment 
Serviges  Limited  (the  "Adviser")  has 
acted  as  the  Funds'  investment  adviser 
since  their  respective  dates  of  inception 
pursuant  to  an  advisory  agreement 
dated  January  3, 1994.  The  Adviser  is 
registered  as  an  investment  adviser 


under  the  Investment  Advisers  Act  of 
1940. 

3.  Allied  Signal  Inc.  Master  Pension 
Trust  (the  "Pension  Trust"),  a  trust  fund 
that  is  exempt  from  federal  income  tax 
pursuant  to  section  501(a)  of  the 
Internal  Revenue  Code  of  1986 
("Code"),  consists  of  all  the  assets  of 
certain  pension  plans  qualified  under 
the  Code  and  adopted  by  Allied  Signal 
Inc.  ("Allied  Signal").'  As  of  March  1, 
1996,  the  Pension  Trust  owned 
beneficially  and  of  record 
approximately  26.73%  of  the 
outstanding  shares  of  the  International 
Small  Cap  Fund  (which  were  then 
valued  at  approximately 
$31,474,738.44).  and  approximately 
20.94%  of  the  outstanding  shares  of  the 
Emerging  Markets  Fund  (which  were 
then  valued  at  approximately 
$22,385,901.35).  At  such  time,  the 
Pension  Trust  was  an  "affiliated 
person"  of  each  Fund,  as  defined  in 
section  2(a)(3)(A)  of  the  Act  because  it 
owned  more  than  5%  of  the  shares  of 
each  Fund.  The  Pension  Trust  will 
continue  to  be  an  affiliated  person  of 
each  Fund  until  the  redemptions 
described  herein  are  effected. 

4.  Allied  Signal,  acting  in  its  fiduciary 
capacity  with  respect  to  the  Pension 
Trust,  has  concluded  that  the  assets  of 
the  Pension  Trust  currently  managed  by 
the  Adviser  indirectly  through 
investment  in  the  Funds  should  be 
managed  directly  by  the  Adviser  in  the 
form  of  two  separate  investment 
advisory  accounts  with  investment 
objectives  similar  to  those  of  the  Funds. 
Consequently,  Allied  Signal,  on  behalf 
of  the  Pension  Trust,  has  notified  the 
Trust  that  it  expects  to  redeem  the 
Pension  Trust's  share  of  each  Fund  and 
place  the  respective  proceeds  in  two 
separate  investment  advisory  accounts 
to  be  managed  by  the  Adviser. 

5.  Shares  of  each  Fund  may  be 
redeemed  at  the  net  asset  value  per 
share  next  determined  after  the  Funds' 
transfer  agent  receives  a  proper 
redemption  request.  The  Funds' 
prospectus  and  statement  of  additional 
information  provide  that  either  Fund 
may  satisfy  all  or  part  of  a  redemption 
request  by  delivering  portfolio  securities 
to  a  redeeming  shareholder  if  the  board 
of  trustees  of  the  Trust  (the  "Board") 
determines  that  it  is  appropriate  in 
order  to  protect  the  best  interests  of  the 


'  Four  of  the  Tnist's  seven  trustees  are  not 
"interested  persons"  (as  defined  in  section  2(aMl9) 
of  the  Act)  of  the  Trust.  One  trustee  is  considered 
an  interested  person  of  the  Trust  because  he  is  an 
employee*of  Allied  Signal,  the  sponsor  of  the 
Pension  Trust,  which  is  a  shareholder  and  an 
"afniiated  person"  of  each  Fund.  This  trustee  did 
not  vole  on  any  matter  in  connection  with  the 
proposed  in-kind  redemptions  described  in  the 
application. 


Fund  and  its  shareholders.  The  Board 
has  determined  that  it  would  be  in  the 
best  interests  of  each  Fund  and  its 
shareholders  to  pay  to  the  Pension  Trust 
the  redemption  price  for  its  shares 
substantially  in  kind  as  described 
below. 

6.  The  Trust,  on  behalf  of  each  Fund, 
has  elected  to  be  governed  by  rule  18f- 
1  under  the  Act.  "This  election  commits 
each  Fund,  during  any  90-day  period  for 
any  one  shareholder,  to  redeem  its 
shares  solely  in  cash  up  to  the  lesser  of 
$250,000  or  1%  of  the  Fund's  net  asset 
value  at  the  beginning  of  such  period. 
Only  redemption  proceeds  in  excess  of 
this  limit  may  be  paid  in  kind  by  a 
Fund. 

7.  In  order  to  reduce  the  impact  of  the 
redemptions  by  the  Pension  Trust  upon 
the  Funds  and  their  respective 
shareholders,  the  Board,  in  accordance 
with  each  Fund's  redemption  policies, 
proposes  to  pay  the  first  $250,000  of 
each  such  redemption  in  cash  and  the 
remainder  in  the  form  of  a  proportionate 
distribution  of  each  of  the  portfolio 
securities  held  by  the  Fund  (the 
"Proposed  In-Kind  Redemptions")  after 
excluding:  (a)  Securities  that,  if 
distributed,  would  be  required  to  be 
registered  under  the  Securities  Act  of 
1933  ("Securities  Act");  (b)  securities 
issued  by  entities  in  countries  that  (i) 
restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  other  than 
through  qualified  investment  vehicles 
such  as  the  Fund,  or  (ii)  permit  transfers 
of  ownership  of  securities  to  be  effected 
only  by  transactions  conducted  on  a 
local  stock  exchange;  and  (c)  certain 
portfolio  assets  (such  as  forward  foreign 
currency  exchange  contracts,  futures 
and  options  contracts  and  repurchase 
agreements)  that,  although  they  may  be 
liquid  and  marketable,  must  be  traded 
through  the  marketplace  or  with  the 
counterparty  to  the  transaction  in  order 
to  effect  a  change  in  beneficial 
ownership.  Securities  to  be  distributed 
pursuant  to  the  Proposed  In-Kind 
Redemptions  will  be  further  limited  to 
securities  that  are  traded  on  a  public 
securities  market  or  for  which  quoted 
bid  prices  are  available.  Cash  will  be 
paid  for  that  portion  of  each  Fund's 
assets  represented  by  cash  equivalents 
(such  as  certificates  of  deposit, 
commercial  paper  and  repurchase 
agreements)  and  other  assets  that  are  not 
readily  distributable  (including 
receivables  and  prepaid  expenses),  net 
of  all  liabilities  (including  accounts 
payable).  In  addition,  each  Fund  will 
distribute  cash  in  lieu  of  securities  held 
in  the  Fund's  portfolio  not  amounting  to 
round  lots  (or  which  would  not  amount 
to  round  lots  if  included  in  the 
Proposed  In-Kind  Redemptions). 
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fractional  shares,  and  accruals  on  such 
securities. 

Applicant's  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  maltes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  to  knowingly  purchase 
from  such  registered  investment 
company  any  security  or  other  property 
(except  securities  of  which  the  seller  is 
the  issuer).  Section  2(a)(3)(A)  of  the  Act 
defines  "affiliated  person"  to  include 
any  person  owning  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person.  The  Pension  Trust  owns 
beneficially  and  of  record  in  excess  of 
5%  of  each  Fund's  shares  and.  thus,  is 
an  affiliated  person  of  each  Fund.  To  the 
extent  that  a  Proposed  In-Kind 
Redemption  would  be  considered  to 
involve  ttie  purchase  of  portfolio 
securities  (of  which  the  applicable  Fund 
is  not  the  i.s.suer)  by  the  Pension  Trust, 
the  Proposed  In-Kind  Redemption 
would  be  prohibited  by  section  17(a)(2). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  proposed  transactions 
from  the  restrictions  of  section  17(a)  if 
evidence  establishes  that:  (a)  The  terms 
of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching,  (b)  the  proposed 
transa(;tion  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

V  Applicant  submits  that  the  terms  of 
ench  Proposed  In-Kind  Redemption 
meet  the  standards  set  forth  in  section 
17(b).  Applicant  believes  that  the  terms 
of  each  Proposed  In-Kind  Redemption 
do  not  involvu  overreaching  on  the  part 
of  any  person  and  are  reasonable  and 
fair  to  the  affected  Fund,  its 
shareholdtTS.'and  the  Pension  Trust 
because  the  portfolio  securities  to  be 
distributed  will  be  valued  according  to 
an  objective,  verifiable  standard. 
Similarly,  each  Proposed  In-Kind 
Redemption  is  consistent  with  the 
investment  policies  of  the  Trust  and  the 
applicable  Fund,  as  set  forth  in  the 
Funds'  Prospectus,  which  expressly 
di.scloses  each  Fund's  ability  to  redeem 
shares  in  kind.  Finally,  applicant 
believes  that  the  Proposed  In-Kind 
Redemptions  are  consistent  with  the 
general  purposes  of  the  Act  to  protect 
security  holders  of  investment 
companies  from  discrimination  among 
holders  of  securities  issued  by  such 
companies  and  from  self-dealing  on  the 
part  of  investment  company  affiliates  to 
the  detriment  of  other  security  holders. 
Applicants  a.ssert  that  neither  the 
Adviser  nor  the  Pension  Trust  has  any 


opportunity  to  select  the  portfolio 
securities  to  be  distributed  to  the 
Pension  Trust.  In  addition,  applicants 
state  that  the  Pension  Trust  would 
receive  the  same  "in  kind"  distribution 
of  portfolio  securities  and  cash  on  the 
same  basis  as  any  other  shareholder 
wishing  to  redeem  shares  valued  in 
excess  of  $250,000  in  any  90-day  period. 
Thus,  the  Pension  Trust  would  not 
receive  any  advantage  not  available  to 
any  other  shareholder  requesting  a 
comparable  redemption. 

Applicant's  Conditions 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  (he  following  conditions: 

1.  The  portfolio  securities  of  each 
Fund  distributed  to  the  Pension  Trust 
pursuant  to  a  redemption  in  king  (the 
"In-Kind  Securities")  will  be  Umited  to 
securities  that  are  traded  on  a  public 
securities  market  or  for  which  quoted 
bid  prices  are  available. 

2.  The  In-Kind  Securities  will  be 
distributed  by  each  Fund  on  a  pro  rata 
basis  after  excluding:  (a)  Securities  that, 
if  distributed,  would  be  required  to  be 
registered  under  the  Securities  Act;  (b) 
securities  issued  by  entities  in  countries 
that  (i)  restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  other  than 
through  qualified  investment  vehicles 
such  as  the  Fund,  or  (ii)  permit  transfers 
of  ownership  of  securities  to  be  effected 
only  by  transactions  conducted  on  a 
local  stock  exchange;  and  (c)  certain 
portfolio  assets  (such  as  forward  foreign 
currency  exchange  contracts,  futures 
and  options  contracts  and  repurchase 
agreements)  that,  although  they  may  be 
liquid  and  marketable,  must  be  traded 
through  the  marketplace  or  with  the 
counterparty  to  the  transaction  in  order 
to  effect  a  change  in  beneficial 
ownership.  Cash  will  be  paid  for  that 
portion  of  each  Fund's  assets 
represented  by  cash  equivalents  (such  as 
certificates  of  deposit,  commercial 
paper,  and  repurchase  agreements)  and 
other  assets  that  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses),  net  of  all  liabilities 
(including  accounts  payable).  In 
addition,  each  Fund  will  distribute  cash 
in  lieu  of  any  securities  held  in  the 
Fund's  portfolio  not  amounting  to  round 
lots  (or  that  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fractional  shares,  and 
accruals  on  such  securities. 

:<.  The  In-Kind  Securities  distributed 
to  the  Pension  Trust  will  be  valued  in 
the  same  manner  as  they  would  be 
valued  for  purposes  of  computing  each 
Fund's  net  asset  value,  which,  in  the 
case  of  securities  traded  on  a  public 
securities  market  for  which  quotations 


are  available,  is  their  last  reported  trade 
price  on  the  exchange  on  which  the 
securities  are  principally  traded,  or,  if 
there  is  no  such  reported  price,  is  the 
last  quoted  bid  price. 

4.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  the  applicable  Proposed  In-Kind 
Redemption  by  the  Pension  Trust 
occurred,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
such  redemption  setting  forth  a 
description  of  each  security  distributed, 
the  terms  of  the  distribution,  and  the 
information  or  materials  upon  which 
the  valuation  was  made. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
■  |FR  Doc.  96-10923  Filed  5-1-96;  8:45  am| 
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Pound  Sterling  Performance  Portfolio 
L.P.;  Notice  of  Application 

April  26.  1996. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Pound  Sterling  Performance 
Portfolio  L.P. 

RELEVANT  ACT  SECTION:  Section  8(fl. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RLING  DATE:  The  application  was  filed 
on  July  14,  1995,  and  an  amendment 
thereto  on  April  17,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  21, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  540  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 


Applicant,  388  Greenwich  Street,  New 
York,  New  York  10013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  that  was  organized  as  a 
limited  partnership  under  the  laws  of 
the  State  of  Delaware.  On  August  17, 
1987,  applicant  registered  as  an 
investment  company  under  the  Act.  On 
that  same  date,  applicant  filed  a 
registration  statement  on  Form  N-lA 
under  section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933.  The  registration 
statement  became  effective  on 
November  9, 1988  and  the  initial  public 
offering  commenced  shortly  thereafter. 

2.  On  January  7,  1992,  in  light  of 
applicant's  small  asset  size  and  the 
unlikelihood  of  achieving  efficiencies  of 
economy  the  individual  general  partners 
of  applicant,  including  the  individual 
general  partners  who  are  not  interested 
persons,  unanimously  approved  a  Plan 
of  Dissolution,  Liquidation  and 
Termination  (the  "Plan").  The  Plan 
providing  for  the  dissolution  of 
applicant,  the  liquidation  of  applicant's 
assets  and  the  distribution  of  all  the 
proceeds  of  such  liquidation,  which 
were  in  cash  form,  less  an  amount 
provided  for  debts  and  liabilities  of 
applicant,  to  the  shareholders  of 
applicant. 

3.  On  or  about  March  26,  1992,  proxy 
materials  were  mailed  to  the 
shareholders  and  filed  with  the  SEC. 
The  shareholders  of  applicant  approved 
the  Plan  on  April  30,  1992. 

4.  As  of  April  30, 1992,  there  were 
342,269.038  shares  of  partnership 
interest  of  applicant  outstanding,  having 
a  net  asset  value  of  $3,306,328.56  and  a 
per  share  net  asset  value  of  $9.66.  As  of 
May  1,  1992,  assets  were  distributed  to 
the  shareholders  and  accordingly  there 
are  no  shares  of  partnership  interest  or 
any  other  class  of  securities  outstanding. 

5.  In  connection  with  its  liquidation, 
applicant  incurred  expenses  of 
approximately  $63,922.63,  which  were 
borne  by  applicant's  adviser  and 
administrator.  The  expenses  consisted 
of  accounting,  printing,  administrative 
and  certain  legal  expenses. 


6.  As  of  the  filing  date  of  this 
application,  applicant  had  no 
shareholders,  liabilities,  or  assets. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

8.  Applicant  intends  to  terminate  its 
existence  under  the  laws  of  the  State  of 
Delaware. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary 

jFR  Doc.  96-10927  Filed  5-1-96;  8:45  ami 
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pnvestment  Company  Act  Release  No. 
21918;  811-8980] 

Schwab  Advantage  Trust;  Notice  of 
Application 

April  26.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Schwab  Advantage  Trust. 
RELEVANT  ACT  SECTION:  Section  8(fl. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  March  8,  19&6.  and  amended  on 
April  18,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  21, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  101  Montgomery  Street,  San 
Francisco,  California  94104,  Attention: 
David  H.  Lui,  Esq. 
FOR  FUTTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Alison  E.  Baur, 


Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  Applicant  has  three  portfolios: 
Schwab  Value  Advantage  Tax-Free 
Money  Fund.  Schwab  Value  Advantage 
California  Tax-Free  Money  Fund,  and 
Schwab  Value  Advantage  New  York 
Tax-Free  Money  Fund.  On  February  21. 
1995,  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Act  and  the  Securities  Act  of  1933 
on  Form  N-lA.  Applicant's  registration 
statement  was  never  declared  effective, 
and  applicant  never  issued  or  sold  any 
securities. 

2.  At  a  regularly  scheduled  meeting  of 
applicant's  Board  of  Trustees,  it  was 
detertnined  that  it  was  advisable  and  in 
the  best  interests  of  applicant  to 
withdraw  its  registration  statement  with 
the  SEC,  cease  to  be  registered  as  an 
investment  company  and  terminate  its 
existence  as  a  Massachusetts  business 
trust. 

3.  Applicant  has  no  shareholders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  has  filed  a  Notice  of 
Termination  with  the  Secretary  of  State 
of  The  Commonwealth  of 
Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority- 
Margaret  H.  McFarland. 
Deputy  Secretary: 

[FR  Doc.  96-10928  Filed  5-1-96;  8:45  ami 
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AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 
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APPLICANT:  Yen  Performance  Portfolio 
LP. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
reque.st.s  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  July  14.  1995,  and  an  amendment 
thereto  on  April  17.  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  21,  199fi,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  naturt; 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Sei;retary. 

ADDRESSES:  Secretary.  SEC.  A50  Fifth 
Street.  N\V.,  VVashnigton,  DC  20.549. 
Applicant,  38H  Greenwich  Street,  New 
York,  New  York  10013. 
FOR  FURTHER  INFORMATION  CONTACT! 
Diane  I,.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Robert  A  Roberston, 
Branch  Chief,  at  (202)  942-0564 
(Division  ol  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  c;omplete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applic.int  is  an  open-end,  non- 
diversified  management  investment 
company  that  was  organized  as  a 
limited  partnership  under  the  laws  of 
the  State  of  Delaware.  On  August  17, 
1987,  applicant  registered  as  an 
investment  company  under  the  Act.  On 
that  same  date,  applicant  filed  a 
registration  statement  on  Form  N-IA 
under  section  8(b)  of  the  Act  and  the 
Securities  .Act  of  193:V  The  registration 
statement  became  effective  on 
November  0,  1988  .ind  the  initial  public 
offering  commenced  .sliortly  thereafter. 

2.  On  [anuary  17,  1992.  in  light  of 
applicant's  small  asset  size  and  the 
unlikelihood  of  achieving  effii.iencies  of 
economy,  the  individual  general 
partners  of  applii:ant.  including  the 
individual  general  partners  who  are  not 
interested  persons,  unanimously 


approved  a  Plan  of  Dissolution, 
Liquidation  and  Termination  (the 
"Plan").  The  Plan  provided  for  the 
dissolution  of  applicant,  the  liquidation 
of  applicant's  assets,  and  the 
distribution  of  all  the  proceeds  of  such 
liquidation,  which  were  in  cash  form, 
less  an  amount  provided  for  debts  and 
liabilities  of  applicant,  to  the 
shareholders  of  applicant. 

3.  On  or  about  March  26, 1992.  proxy 
materials  were  mailed  to  the 
shareholders  and  filed  with  the  SEC. 
The  shareholders  of  applicant  approved 
the  Plan  on  April  30.  1992. 

4.  As  of  April  30, 1992.  there  were 
198,358.770  shares  of  partnership 
interest  of  applicant  outstanding,  having 
a  net  asset  value  of  $1,816,975.53  and  a 
per  share  net  asset  value  of  $9.16.  As  of 
May  1,  1992,  assets  were  distributed  to 
the  shareholders  and  accordingly  there 
are  no  shares  of  partnership  interest  or 
any  other  classes  of  securities 
outstanding. 

5.  In  connection  with  its  liquidation, 
applicant  incurred  expenses  of 
approximately  $65,858.43  consisting  of 
accounting,  printing,  administrative  and 
certain  legal  expenses.  These  expenses 
were  borne  by  applicant's  adviser  and 
administrator. 

6.  As  of  the  filing  date  of  this 
application,  applicant  had  no 
shareholders,  liabilities,  or  assets. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

8.  Applicant  intends  to  terminate  its 
existence  under  the  laws  of  the  State  of 
Delaware. 

For  the  .SEC.  by  the  Division  of  Investment 
Mnnngemcnt.  under  delegated  authority. 
Margaret  H.  McFarland, 
Pepiitv  Secretary. 
|FK  Uoc.  96-10929  Filed  5-1-96:  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rule  117 
(Trading  Halts  Due  to  Extraordinary 
Market  Volatility)  and  Rule  1  (Hours  of 
Business) 

April  26.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Se<;urities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §78s(b)(l),  notice  is 
hereby  given  that  on  April  11,  1996.  the 


American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  descril)ed  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  117  (Trading  Halts  Due 
to  Extraordinary  Market  Volatility)  to 
reduce  from  one  hour  to  thirty  minutes 
the  time  period  during  which  trading  on 
the  Exchange  is  halted  due  to  a  decline 
in  the  Dow  Jones  Industrial  Average 
("DJIA")  *  of  250  points  and  to  reduce 
from  two  hours  to  one  hour  the  time 
period  for  a  halt  due  to  a  decline  in  the 
DJIA  of  400  points.  In  addition,  the 
Exchange  proposes  to  amend  Amex 
Rule  1  (Hours  of  Trading)  to  permit 
closing  transactions  after  4:00  p.m. 
where  the  Exchange  has  determined  to 
permit  such  transactions  pursuant  to 
Rule  117. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

in  its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizntion's 
Statement  of  the  Purpose  oj.  and 
Statutory  Basis  for,  the  Proposed  liule 
Change 

1.  Purpose 

Amex  Rule  117— the  Exchange's 
"circuit  breaker"  rule — provides  that 
trading  in  securities  on  the  Exchange 
shall  halt  and  not  reopen  for  one  hour 
if  the  DJIA  falls  250  points  or  more 
below  its  closing  value  on  the  previous 
trading  day.  The  rule  provides  further 
that  trading  on  the  Exchange  shall  halt 
for  two  hours  if  the  DJIA  falls  400  points 
or  more.  The  Exchange  proposes  to 
shorten  from  one  hour  to  thirty  minutes 


Federal  Register  /  Vol.  61,  No.  86  /  Thursday.  May  2,  1996  /  Notices 


19651 


the  duration  of  a  trading  halt  due  to  a 
250  point  decline  in  the  DJIA.  and  to 
shorten  from  two  hours  to  one  hour  the 
duration  of  a  halt  due  to  a  400  point 
decline  in  the  DJIA. 

Commentary  .03  to  Rule  117  also 
provides  that  if  the  DJIA  declines  250 
points  at  or  after  3:00  p.m.  or  400  points 
at  or  after  2:00  p.m.,  trading  in  securities 
shall  halt  for  the  remainder  of  the  day. 
However,  if  the  250  point  level  is 
reached  between  3:00  p.m.  and  3:30 
p.m.,  or  the  400  point  level  is  reached 
between  2:00  p.m.  and  3:00  p.m.,  the 
Exchange  may  use  abbreviated 
reopening  procedures  to  either  permit 
trading  to  reopen  before  4:00  p.m.  or  to 
establish  closing  prices.  The  Exchange 
proposes  to  amend  Commentary  .03  to 
provide  that  the  Exchange  may  use 
abbreviated  reopening  procedures  to 
establish  new  last  sale  prices  in  the 
event  the  250  point  level  is  reached  at 
or  after  3:30  p.m.,  or  if  the  400  point 
level  is  reached  at  or  after  3:00  p.m. 

Because  such  closing  transactions 
may  need  to  be  effected  after  4:00  p.m., 
the  Exchange  is  proposing  to  amend 
Rule  1  (Hours  of  Business)  to  provide 
that  closing  transactions  may  be 
permitted  after  4:00  p.m.  where  the 
Exchange  has  determined  to  permit 
such  transactions  pursuant  to  Rule  117. 

Rule  117  was  approved  by  the 
Commission  on  a  pilot  basis  on  October 
19,  1988  '  and  has  been  extended 
annually  since  then,  with  the  most 
recent  extension  expiring  on  October  31, 
1996.2  7he  Exchange  proposes  to  adopt 
amendments  to  Rule  117  to  coincide 
with  the  year-to-year  pilot  program.  The 
Exchange  proposes  to  amend  Rule  1  on 
a  permanent  basis. 

The  Exchange  believes  the  proposed 
amendments  are  an  appropriate, 
measured  response  to  the  significant 
technological  progress  made  by  the 
securities  markets  and  the  broker-dealer 
community  since  1988  in  efficiently 
accommodating  large  order  imbalances 
that  may  occur  under  volatile  market 
conditions.  The  shortened  time  periods 
should  now  provide  sufficient 
opportunity  for  market  participants  to 
evaluate  market  conditions  and  will 
avoid  unnecessary  delays  in  resumption 
of  trading. 

In  connection  with  abbreviated 
reopening  procedures  to  establish  new- 
last  sale  prices  under  Rule  117, 
Commentary  .03,  the  Amex  will 
examine  whether  additional  procedures 
to  facilitate  a  single  trade  auction  are 
appropriate.  Such  procedures  would  be 


"  "Uow  lont-s  Induslrial  Average"  is  a  .service 
marlt  of  Dow  |nnes  &  Company.  Inc. 


'  Sec  .Securities  Exchange  Act  Release  No  26198 
(Oct.  19,  1988),  53  l-R  41fi37^0ct.  24,  1988). 

•'.Set' Securities  Exchange  Act  Rplease  No.  :i6414 
(Oct.  2.'),  1995),  60  KR  55630  (Nov.  1.  1995). 


filed  by  the  Exchange  pursuant  to  Rule 
19b--». 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5),  in  particular,  in  that  the 
proposed  rule  change  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 


the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
13  and  should  be  submitted  by  May  23, 
1996. 

For  the  (x)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  96-10925  Filed  5-1-96;  8:45  ami 
BiUMG  COOe  SOtO-01-M 


[Release  Na  34-37145;  FHe  No.  SR-NYSE- 
96-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rule  806 
(Trading  Halts  Due  to  Extraordinary 
Market  Volatility)  and  Rule  51  (Hours  of 
Business) 

April  26,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act"),  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  April  11.  1996,  the 
New  York  Stock  Exchange.  Inc 
("NYSE"  or  "Exchange")  filed  with  the 
Se<:urities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  SOB  to  modify  the  time  periods  for 
halting  trading  on  the  Exchange  when 
the  Dow  Jones  Induslrial  Average 
("DJIA")*  has  declined  by  250  or  400 
points.  The  Exchange  proposes  to 
amend  Rule  51  to  permit  closing 
transactions  after  4  p.m.  if  Rule  BOB  is 
put  into  effect  during  the  last  half-hour 
of  trading  (in  the  event  of  a  250-poin! 
decline)  or  during  the  last  hour  oi 
trading  (in  the  event  of  a  400-point 
decline). 


•"Dow  lones  lndustri.il  Average"  is  a  service 
mark  of  Uow  lones  &  r.omp>iny.  Inc. 


19652 


Federal  Register  /  Vol.  61,  No.  86  /  Thursday.  May  2.  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2.  1996  /  Notices 


19653 


II.  Self-Regulal6ry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  wet  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

2.  Purpose 

Rule  BOB  provides,  in  part,  that  if  the 
DJIA  falls  250  or  more  points  below  its 
previous  trading  day's  closing  value, 
trading  in  all  stocks  on  the  Exchange 
will  haU  for  one  hour.  It  further 
provides  that,  if  on  the  same  day  the 
DJIA  drops  400  or  more  points  from  its 
previous  trading  day's  close,  trading  on 
the  Exchange  will  halt  for  two  hours. 
The  Exchange  is  now  proposing  to 
revise  those  time  periods  to  one-half 
hour  and  one  hour,  respectively.' 

Rule  BOB  currently  also  provides  that 
if  the  250-point  trigger  is  reached  during 
the  last  hour,  but  before  the  last  half- 
hour,  of  trading,  or  if  the  400-point 
trigger  is  reached  during  the  last  two 
hours,  but  before  the  last  hour,  of 
trading,  the  Exchange  may  use 
abbreviated  reopening  procedures  either 
to  permit  trading  to  reopen  before  4:00 
p.m.  or  to  establish  closing  prices.  Rule 
BOB  further  provides  that  if  the  250- 
point  trigger  is  reached  during  the  last 
half-hour,  or  if  the  400-point  trigger  is 
reached  during  the  last  hour,  the 
Exchange  shall  not  reopen  for  trading  on 
that  day.  The  Exchange  is  proposing  to 
amend  Rule  BOB  to  provide  that  if  the 
250-point  trigger  is  reached  during  the 
last  half-hour  of  trading,  or  if  the  400- 
point  trigger  is  reached  during  the  last 
hour  of  trading,  the  Exchange  may  use 
abbreviated  reopening  procedures  to 
establish  new  last  sale  prices.^ 


Such  closing  transactions  may  need  to 
be  effected  after  4:00  p.m.  Accordingly, 
the  Exchange  is  proposing  to  amend 
Rule  51  to  provide  that  the  9:30  a.m.  to 
4:00  p.m.  trading  session  may  be 
extended  to  permit  closing  transactions 
pursuant  to  Rule  BOB.  The  Exchange 
proposes  to  amer^l  Rule  51  on  a 
permanent  basis. 

Based  on  constituent  input  and  in 
consultation  with  the  Working  Group  on 
Financial  Markets  ("Working  Group"),' 
the  Exchange  believes  that  it  is 
appropriate  to  reduce  the  dme  period 
during  which  trading  will  be  halted, 
particularly  given  the  current  level  of 
automation  support  for  the  trading 
process.  These  revised  time  periods 
should  be  sufficient  to  provide  a 
meaningful  "time  out"  for  participants 
to  evaluate  changing  market  conditions, 
without  unduly  constraining  trading 
activity.  The  Exchange  is  not  proposing, 
at  this  time,  to  revise  the  250/400  point 
triggers.  The  Exchange  intends  to 
continue  discussions  with  its 
constituents  as  to  whether  any  revisions 
to  these  point  parameters  might  be 
appropriate. 

With  respect  to  the  use  of  abbreviated 
reopening  procedures,  the  Exchange 
believes  that  if  the  trigger  value  is 
reached  and  trading  halted  during  the 
last  half-hour,  respectively,  of  trading,  it 
may  be  appropriate  to  provide  the 
opportunity  to  establish  new  last  sale 
prices.  In  that  regard,  the  Exchange  will 
be  assessing  whether  additional 
procedures  to  facilitate  a  single  trade 
auction  are  appropriate.  Such 
procedures  would  be  filed  with  the 
Commission  for  approval. 

Rule  BOB  was  approved  by  the 
Commission  on  a  pilot  basis  on  Octotwr 
19, 19BB,  and  has  been  extended  for  an 
additional  one  year  period  every  year 
since  then,  currently  running  to  October 
31,  1996.  The  Exchange  is  proposing  to 


'  The  NYSE  has  represented  to  the  Commission 
that  it  will  use  the  internmrkel  telecommunications 
system  known  as  Information  Network  for  Futures, 
Options,  and  Equities  ("INFOE")  system  as  well  as 
the  Consolidated  Tape  to  announce  Iho  precise  lime 
when  the  circuit  breaker  threshold.s  are  reached. 
Telephone  conversation  between  Brian  McNamara, 
Vice  President.  Market  Surveillance,  NYSE,  and 
Alton  Harvey,  Office  Head.  Division  of  Market 
Regulation.  SEC  on  April  24,  1996. 

'The  text  of  the  proposed  rule  change  provides 
that  the  NYSE  may  use  abbreviated  reopening 


procedures  to  establish  new  last  sale  prices  when 
the  250-poinl  or  400-point  trigger  is  reached  at  3:30 
p.m.  or  3:00  p.m.  respectively.  Notwithstanding  the 
Rule's  reference  to  speciHc  times,  however,  the 
Exchange  has  interpreted  its  proposed  rule  change 
as  allowing  the  use  of  such  reopening  procedures 
anytime  the  250-poim  or  400-point  levels  are 
triggered  thirty  minutes  or  one  hour  before  the 
scheduled  close,  in  the  event  that  the  Exchange  is 
scheduled  to  close  earlier  than  4:00  p.m.  Telephone 
conversation  between  Brian  McNamara,  Vice 
President,  Market  Surveillance.  NYSE,  and  Alton 
Harvey.  Office  Head.  Division  of  Market  Regulation, 
.SECon  April  24.  1996. 

>  The  Working  Group  on  Financial  Markets  was 
established  by  the  President  in  March  1988  to 
determine  what  coordinated  regulatory  actions  were 
necessary  to  strengthen  the  nation's  financial 
markets  in  the  aftermath  of  the  October  1987  market 
break.  The  Working  Group  consists  of  the  heads  of 
the  Commission,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Commodity  Futures 
Trading  Commission,  and  the  Department  of  the 
Treasury. 


adopt  these  amendments  to  Rule  BOB  to 
coincide  with  that  year-to-year  pilot. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  amending  Rule  BOB  on  a  one-year 
pilot  basis  and  amending  Rule  51  is 
consistent  with  these  objectives  in  that 
the  revised  trading  halt  periods  and 
opportunity  to  establish  new  last  sale 
prices  during  a  period  of  significant 
stress  can  he  expected  to  provide  market 
participants  with  a  reasonable 
opportunity  to  become  aware  of  and 
respond  to  significant  price  movements, 
thereby  facilitating,  in  an  orderly 
manner,  the  maintenance  of  an 
equilibrium  between  buying  and  selling 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pei^on,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of .5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NY-SE-96- 
09  and  should  be  submitted  by  May  23, 
1996.  • 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  96-10924  Filed  5-1-96;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2848] 

Indiana;  Declaration  of  Disaster  Loan 
Area 

Morgan  County  and  the  contiguous 
counties  of  Brown,  Hendricks,  Johnson, 
Marion,  Monroe,  Owen,  and  Putnam  in 
the  State  of  Indiana  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms  and  tornadoes  which 
occurred  on  April  19,  1996. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  )une  24,  1996  and  for 
economic  injury  until  the  close  of 
business  on  January  24, 1997  at  the 
address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300, 
Atlanta,  GA  30308 
or  other  locally  announced  locations. 

The  interest  rates  are: 


For  Physical  Damage:  Percent 

Homeowners  with  credit  avail- 
able elsewhere  7.250 

Homeowners  without  credit 
available  elsewhere  3.625 

Businesses  with  credit  available 
elsewhere  8.000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  4.000 


Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  7.125 

For  Economic  Injur>': 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  284812,  and  for 
economic  injury  the  number  is  B83400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  59002  and  59008). 

Dated;  April  24.  1996. 
John  T.  Spotila, 
Acting  Administrator. 
|FR  Doc.  96-10895  Filed  5-1-96;  8:45  ami 
BILUNG  CODE  8025-01 -P 


[Declaration  of  Disaster  Loan  Area  «2847] 

North  Carolina;  Declaration  of  Disaster 
Loan  Area 

Wake  County  and  the  contiguous 
counties  of  Chatham,  Durham,  Franklin, 
Granville,  Harnett,  Johnston,  and  Nash 
in  the  State  of  North  Carolina  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  high  winds  and  tornadoes 
which  occurred  on  April  15,  1996. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  June  21,  1996  and  for 
economic  injury  until  the  close  of 
business  on  January  22,  1997  at  the 
address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office, 
One  Bahimore  Place,  Suite  300, 
Atlanta,  GA  30308 
or  other  locally  announced  locations. 

The  interest  rates  are: 


For  Physical  Damage:  Percent 

Homeowners  with  credit  avail- 
able elsewhere  7.250 

Homeowners  without  credit 
available  elsewhere  3.625 

Businesses  with  credit  available 
elsewhere  8.000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  7.125 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  284712,  and  for 
economic  injury  the  numt)er  is  B83300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  April  22,  1996 
Philip  Lader, 
Administrator 
jFR  Doc.  96-10896  Filed  5-1-96:  8:45  am! 

BHXmC  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Ar^  *2824] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area  (Amendment  #3) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
(FEMA)  dated  April  19. 1996,  the  above- 
numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
until  May  3,  1996. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is 
October  21, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  23.  1996. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
jFR  Doc.  96-10897  Filed  5-1-96;  8:45  am] 

BHLLMG  CODE  tOZS-OI-P 


SOCIAL  SECURITY  ADMINISTRATION 

AgerH^y  Information  Collection 
Activities:  Proposed  Collection 
Request 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Pub.  L. 
104-13  effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995.  Since 
the  last  Ust  was  published  in  the 
Federal  Register  on  April  26.  1996.  the 
information  collections  listed  below 
have  been  proposed  or  will  require 
extension  of  the  current  OMB  approvals. 

(Call  the  SSA  Reports  Clearance  Offit  er  (m 
(410)  965-4123  for  a  copy  of  the  fonnlsl  or 
package(s).  or  write  to  her  at  the  address 
listed  below  the  information  collections.) 

Survey  of  Employers  Regarding  A  Pre- 
retirement Satellite  Broadcast — 0960- 
NEW.  The  Social  Security 
Administration  (SSA)  is  attempting  to 
establish  satellite  communications  with 
private  sector  employers  as  an 
economical  and  efficient  means  of 
providing  program  information  and 
training.  SSA  will  broadcast  a  pre- 
retirement seminar  via  satellite  and  ask 
employers  to  provide  information  on  the 
broadcast.  The  information  collected  by 
SSA  will  be  used  to  determine  employer 
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interest  in  receiving  information  by 
satellite  and  to  determine  what  issues 
should  be  covered;  i.e..  retirement, 
legislative  updates,  wage  reporting 
training,  etc.  The  respondents  are 
employers  who  have  received  the 
satellite  transmission. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimnted  Annual  Burden:  833  hours. 

Comments  and  recommendations 
regarding  these  information  collections 
should  be  sent  within  60  days  from  the 
date  of  this  publication,  directly  to  the 
SSA  Reports  Clearance  Officer  at  the 
following  address: 
Social  Security  Administration, 

DCFAM,  Attn:  Charlotte  S. 

Whitenight.  6401  Security  Blvd.,  1- 

A-21  Operations  Bldg.,  Baltimore. 

MD  21235 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility:  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  April  2.5,  l«9b. 
Charlotte  Whitenight. 

Reports  Clearance  Officer,  Social  Security 

Administnitinn. 

jFK  Drw:.  96-10892  Filed  5-1-96;  8:45  am) 

BILUNG  COO€  4190-2»-P 


UMI 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2374] 

United  States  International 
Telecommunications, 
Radiocommunications  Sector,  Study 
Group  4;  Meeting  Notice 

The  Department  of  State  nnnounces 
that  the  I'liited  States  hiternational 
Telecommunications  Advisory 
Committee  (IT AC) 
Radiocommunications  Sector  Study 
Group  4  will  meet  on  May  21,  1996  at 
2:00  p.m.  to  4:00  p.m.  in  Room  847  at 
the  Federal  Communications 
Commission  (FCC),  2000  M  Street. 
N.VV..  Washington,  DC. 

Study  Group  4  deals  with  matters 
relating  to  the  fixed  satellite  service. 
The  meeting  agenda  is  as  follows:  (1) 
Review  of  the  Activities  of  VVP  4A,  48, 
4-9S,  4SNG;  (2)  Di.scussion  of  Industry 
and  Government  Support  for  the  FSS 
Handbook;  (J)  Discussion  of  Resolution 
18  Issues,  (a)  SCRPM  Activities,  (h) 


WRC  '97  Preparatory  Activities,  (c) 
VVP4A  Activities;  (4)  Preparations  for 
Future  International  Meetings;  (5)  Other 
Business 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chairman.  Dr.  Robert  Hedinger, 
(908) 234-7550. 

Dated:  April  24,  1996. 
Warren  G.  Richards, 

Chairman.  US.  ITR-F  National  Committee. 
[FK  Doc.  96-10942  Filed  5-1-96;  8:45  amj 

BILUNG  CODE  471(M5-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice  of  request  to  reinstate  an 
expired  inform.ntion  collection. 


SUMMARY:  As  required  by  the  Paperworic 
Reduction  Act  of  1995,  a  notice  was 
published  in  the  Federal  Register  on 

February  26,  1996  stating  the  Research 
and  Special  Programs  Administration's 
(RSPA)  intention  to  request 
reinstatement  of  an  information 
collection.  The  notice  allowed  60  days 
for  public  comments;  none  were 
received.  The  information  collection  has 
been  submitted  to  OMB  for  review  and 
approval,  and  the  purpose  of  this  notice 
is  to  allow  30  days  from  the  date  of  this 
notice  for  public  comment.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following:  (1)  The  necessity  and  utility 
of  the  proposed  information  collection 
for  the  proper  performance  of  the 
agency's  functions;  (2)  the  accuracy  of 
the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  this  collection  of 
information  is  displayed  under  OMB 
Approval  Number. 

Type  of  Information  Request: 
Reinstatement  of  an  information 
collection. 

Title  of  Information  Collection: 
Recordkeeping  for  Liquid  Natural  Gas 


(LNG)  Facilities  OMB  Approval 
Number:  2137-0048 

Frequency:  On  occasion. 

Use:  This  collection  is  used  by  RSPA 
to  ensure  that  LNG  facilities  are  being 
operated  in  a  safe  manner. 

Estimated  fimnber  of  Respondents: 

150.  ^ 

/?esponden?s?^LNG  facility  operators. 

Total  AnnuaP^ours  Requested: 
18,000  hours.     \ 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Unit. 
(Docket  PS-146;  Notice  2)  Room  8421, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  St.,  S.W. 
Washington,  D.C. 

ADDRESSES:  Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  N.W.  Washington.  DC  20503, 
ATTN:  Desk  Office  for  Department  of 
Transportation,  RSPA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
S.W.  Washington,  D.C.  20950.  (202) 
366-1640. 

Dated:  April  29, 1996. 
Michael  T.  Horkan, 

Clearance  Officer.  United  States  Department 
of  Transportation. 
IFR  Doc.  96-10904  Filed  5-1-96;  8:45  ami 

BILUNG  CODE  4910-«O-P 


Office  of  the  Secretary 

NAFTA  l^nd  Transportation 
Sulscommittee  and  Transportation 
Consultative  Group,  Meeting 

agency:  Office  of  the  Secretary,  Office 
of  International  Transportation  and 
Trade. 
action:  Notice. 


summary:  This  notice  (1)  announces  the 
third  annual  joint  plenary  session  of  the 
North  American  Free  Trade  Agreement's 
(NAFTA)  Land  Transportation 
Standards  Subcommittee  (LTSS)  and  the 
Transportation  Consultative  Group 
(TCG)  and  other  related  meetings;  (2) 
invites  representatives  of  non- 
governmental entities  to  participate  in  a 
listening  session  immediately  preceding 
the  plenary  meeting  and  to  attend  a 
briefing  at  a  later  date;  and  (3)  reports 
that  the  Working  Group  on  Rail  Safety 
Standards  has  completed  its  required 
work  under  the  NAFTA,  and  that  rail- 


related  work  will  now  be  conducted 
under  the  TCG. 

background:  The  Land  Transportation 
Standards  Subcommittee  (LTSS)  was 
established  by  the  North  American  Free 
Trade  Agreement's  (NAFTA)  Committee 
on  Standards-Related  Measures  to 
examine  the  land  transportation 
regulatory  regimes  in  the  United  States, 
Canada,  and  Mexico,  and  to  seek  to 
make  certain  standards  more 
compatible.  The  Transportation 
Consultative  Group  (TCG)  was  formed 
by  the  three  countries'  departments  of 
transportation  to  address  non-standards- 
related  issues  that  affect  cross-border 
movements  among  the  countries,  but 
that  are  not  included  in  the  NAFTA. 
The  LTSS  Working  Group  on  Rail 
Safety  Standards  has  completed  its 
NAFTA-mandated  work,  and  has 
determined  that  safety  regulations  fpr 
rail  operating  personnel  involved  in 
cross-border  operations  and  for 
locomotives  and  other  rail  equipment 
are  mostly  compatible.  The  working 
group's  final  report  is  available  for 
review  at  the  U.S.  Department  of 
Transportation  (DOT)  at  the  address 
below.  A  working  group  has  been 
created  under  the  TCG  to  analyze 
economic  aspects  of  rail  operations  and 
to  seek  to  increase  compatibility  of 
certain  regulations  not  covered  by  the 
NAFTA's  LTSS  work  program. 
MEETINGS  AND  DEADLINES:  The  third 
annual  joint  LTSS/TCG  plenary  session 
will  be  held  June  17-20.  1996.  at  the 
Holiday  Inn  On-the-Bay,  1355  North 
Harbor  Drive,  San  Diego,  California.  All 
LTSS  and  TCG  working  groups  (with 
the  exception  of  the  TCG  working  group 
on  Maritime  &  Ports  Policy)  will  meet 
during  the  same  week  and  at  the  same 
location.  The  following  working  groups 
continue  to  operate  under  the  LTSS: 
Compliance,  Driver  and  Vehicle 
Standards;  Vehicle  Weights  and 
Dimensions;  Traffic  Control  Devices  for 
Highways;  and  Hazardous  Materials 
Standards.  Five  working  groups  operate 
under  the  TCG:  Cross-Border  Operations 
and  Facilitation;  Rail  Safety  and 
Economic  Issues;  Automated  Data 
Exchange;  Science  and  Technology;  and 
Maritime  and  Ports  Policy. 

Also  at  the  same  San  Diego  site,  on 
June  18,  from  9:00  a.m.  to  noon,  a 
listening  session  will  be  held  for 
representatives  of  the  truck,  bus,  rail, 
and  chemical  manufacturing  industries, 
transportation  labor  unions,  brokers  and 
shippers,  public  safety  advocates,  and 
others  who  have  notified  us  of  their 
interest  to  attend  and  have  submitted 
copies  of  their  presentations,  in  English 
and  Spanish,  to  the  address  below  by 
May  24.  This  is  an  opportunity  for 


presenters  to  voice  their  concerns, 
provide  technical  information,  and  offer 
suggestions  relevant  to  achieving  greater 
standards  compatibility  and  improving 
cross-border  trade. 

A  briefing  to  report  on  the  outcome  of 
the  San  Diego  meetings  will  be 
conducted  at  DOT  at  the  address  below, 
in  Room  9230,  on  July  23.  from  10:00 
a.m.  to  noon.  Interested  parties  may 
notify  DOT  of  their  interest  to  attend 
this  briefing  by  calling  the  phone 
number  listed  below  by  July  16. 

SUPPLEMENTARY  INFORMATION:  LTSS- 
related  documents,  including  working 
group  reports  and  statements  received 
by  DOT  from  industry  associations, 
transportation  labor  unions,  public 
safety  advocates,  and  others,  will  be 
available  for  review  in  Docket  no.  OST- 
95-246,  at  the  address  below.  Room  PL- 
401,  between  9:00  a.m.  and  5:00  p.m.. 
e.s.t,  Monday  through  Friday,  except 
national  holidays. 

Address  and  Phone  Numbers 

Individuals  and  organizations 
interested  in  participating  in  the 
listening  session  may  send  notice  of 
their  interest  and  copies  of  their 
presentations  to  Ronale  Taylor.  U.S. 
Department  of  Transportation,  OST/X- 
20,  Room  10300.  400  Seventh  Street. 
S.W.,  Washington.  D.C.  20590. 
Respondents  may  also  send  information 
by  fax  at  (202)  366-7417. 

For  additional  information,  call  (202) 
366-2892. 

Dated:  April  29, 1996. 
Nancy  K.  MacRae, 

Acting  Director,  Office  of  International 
Transportation  and  Trade. 
[PR  Doc  96-10934  Filed  5-1-96:  8:45  am] 
BILUNG  CODE  4910-t2^ 


Federal  Aviation  Administration 

Deadline  for  Sulxnission  of  Application 
for  Airport  Grant  Funds  Under  the 
Airport  Improvement  Program  (AlP)  for 
Fiscal  Year  1996 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  June 
30.  1996,  as  the  deadline  for  having  on 
file  with  the  FAA  an  acceptable 
application  for  airport  grant  tunds  under 
the  Airport  Improvement  Program  (AIP) 
for  fiscal  year  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Lou,  Manager,  Programming 
Branch,  Airports  Financial  Assistance 
Division,  Office  of  Airport  Planning  and 


Programming,  APP-520,  on  (202)  267- 
8809. 

SUPPLEMBfTARY  MFORMATION:  Section 
47105(0  of  the  Codification  of  Certain 
U.S.  Transportation  Laws  as  Title  49. 
United  States  Code,  Public  Law  No 
103-272,  (July  5,  1994).  provides  that 
the  sfHjnsor  of  each  airport  to  which 
entitlement  funds  are  apportioned  shall 
notify  the  Secretary,  by  such  time  and 
in  a  form  as  prescritjed  b)  the  Secretary, 
of  the  sponsor's  intent  to  appl\  for 
passenger  and  cargo  entitlement  funds. 
Notification  of  the  sponsor's  intent  to 
apply  during  fiscal  year  1996  for  any  of 
its  entitlement  funds,  including  those 
unused  from  prior  years,  shall  be  in  the 
form  of  a  project  application  (SF  424) 
submitted  to  the  FAA  field  office  no 
later  than  June  30,  1996. 

This  notice  is  promulgated  to 
expedite  and  prioritize  grants  in  the 
final  quarter  of  the  fiscal  year.  Absent  an 
acceptable  application  by  June  .30  FAA 
intends  to  defer  an  airport's  entitlement 
funds  until  the  next  fiscal  year 

Issued  in  Washington.  D.C.  April  25.  1996 
Stan  Lou, 

Manager,  Programming  Branch. 
IFR  Doc.  96-10970  Filed  5-1-96:  845  am! 

BIUJNG  OOOC  4t1»-1»-M 


UNITED  STATES  INFORMATION 
AQENCY 

Training  Programs  in  Bosnia,  Request 
for  Proposals;  Notice 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  re^julation 
26  CFR  1.501{c)(3)-l  may  apply  to 
develop  media  and  parliamentary 
training  programs  for  Bosnia  Proiects 
should  include  both  in-countn,  and  U.S 
training  programs  for  professionals  in 
the  above-mentioned  fields. 

Overall  grant  making  aufhont\  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  ds 
amended,  also  known  as  the  Fulbnght- 
Hays  Ac1  The  purpose  ot  the  A<;t  is  "to 
enable  the  Government  ol  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *    *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  b\  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  adiievements  of  the 
people  of  the  United  States  and  other 
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nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
■md  peaceful  relations  between  the 
iJnitt'd  States  and  the  other  countries  of 
the  world  "  The  funding  authority  for 
^he  progrum  cited  above  is  provided 
through  the  Exihanges  appropriation. 
Programs  md  projects  must  conform 

vith  A^t-ni'-v  re<]uirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 

ire  subjeC  :«:  th^  ivnil;ibility  of  funds. 

ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announceni'Mii  stuiuld  refer  to  the 
ibove  title  and  reterence  number  E/P- 
96-35. 

DEADLINE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
.■\gency  by  5  p  m.  Washington,  D.C.  time 
on  Friday.  June  14.  1996.  Fa.xed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  June  7, 
1996,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  applicant  to 
•ensure  the  proposals  are  received  by  the 
ibove  deadline. 

Grants  should  begin  after  September 
9,  1996. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Citizen  Exchanges,  European 
Division,  Room  224,  U.S.  information 
Agency,  301  4th  Street.  S.W., 
Washington,  D.C.  20547,  telephone 
(202)  619-5319,  fax  (202)  619-4350, 
Internet  address  |cminer@usia.govl  to 
request  a  Solicitation  Package 
containing  more  detailed  award  criteria, 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOWNLOAD  A  SOUCITATION  PACKAGE 
VIA  INTERNET:  The  Solicitation  Package 
may  be  downloaded  from  USIA's 
website  at  http://www.usia.gov/  or  from 
the  Internet  Gopher  at  gopher:// 
gopher.usia.gov.  Select  "Education  and 
Cultural  Exchanges",  then  select 
"Current  Request  for  Proposals  (RFPs)." 
Please  read  "About  the  Following  RFPs" 
before  beginning  to  download. 

Please  specify  USIA  Program  Officer 
Christina  Miner  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMISSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  eight  copies 
of  the  application  should  be  sent  to: 


U.S.  Information  Agency,  Ref.:  E/P-9&- 
35.  Office  of  Grants  Management,  E/ 
XE,  Room  326,  301  4th  Street.  S.W., 
Washington.  D.C.  20547 
DIVERSITY  GUIDELINES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
dilferences  including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  'Support  for  Diversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

SUPPLEMENtARY  INFORMATION: 

Overview 

Proposals  must  focus  on  one  of  the 
following  topics: 

Media  Training 

Programs  in  this  general  topic  should 
fall  under  one  or  more  of  three  sub- 
categories: journalistic  training  (both 
print  and  broadcast);  management  of 
media  organizations;  and/or 
government/press  relations.  Media 
projects  should  include  cities  outside  of 
Sarajevo. 

Journalistic  training  should 
emphasize  skills  such  as  effective 
writing,  investigative  reporting, 
objectivity,  evaluation  of  sources,  clear 
labeling  of  editorials  and  opinion 
pieces,  conformance  to  copyright  laws, 
and  ethics. 

Media  management  training  should 
focus  on  management  of  media  as  a 
profitable  business.  Topics  to  be 
addressed  might  include  management 
techniques,  desk  top  publishing,  sales, 
and  advertising,  marketing,  distribution, 
staff  development,  and  accountability. 

Public  affairs  training  should  cover 
the  relationship  between  'oumalists  and 
spokespersons  for  political  parties  and/ 
ur  government  agencies.  Following  the 
Fall  elections  the  interaction  between 
both  national  and  municipal 
government  spokespersons  and  the 
media  will  be  critical  to  the 
development  of  democracy. 

Parliamentary  Training 

Training  should  focus  on  the 
administration  and  structure  of  a 
parliamentary  government.  The  role  of 
support  offices,  the  structure  of 


parliamentary  committees  and 
parliamentary  procedures  and  process, 
including  the  basics  of  drafting 
legislation,  should  all  be  addressed. 
These  projects  may  be  regional  in  focus. 

Guidelines 

« 

Projects  must  be  two-way  exchanges 
and  include  in-country  workshops, 
consultations,  and  U.S. -based  training 
(including  internships,  where  possible). 

University  faculty  are  invited  to  work 
as  project  directors;  however,  the  U.S.- 
based  training  should  include 
professional  development  and  the 
Bosnian  participants  should  be 
professionals  working  in  the  fields  of 
media  or  government. 

Exchange  programs  for  students  or 
faculty  or  proposals  that  request  support 
for  the  development  of  university 
curricula  or  for  degree-based  programs 
are  ineligible  under  this  RFP.  Proposals 
to  link  university  departments  or  to 
exchange  faculty  and/or  students  are 
funded  by  USIA's  Office  of  Academic 
Programs  (E/AE)  under  the  University 
Affiliation  Program  and  should  not  be 
submitted  in  response  to  this  RFP. 

In  the  selection  of  all  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  participants 
and  to  approve  or  reject  participants 
recommended  by  the  program 
institution.  Programs  must  also  comply 
with  J-1  visa  regulations. 

Programs  that  include  internships  in 
the  U.S.  should  provide  letters 
tentatively  committing  host  institutions 
to  support  the  internships. 

Funding 

Proposals  for  less  than  $135,000  will 
receive  preference. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  For  better 
understanding  or  further  clarification, 
applicants  may  provide  sub-budgets  for 
each  program  component,  phase, 
location,  or  activity  in  order  to  facilitate 
USIA  decisions  on  funding. 

Allowable  costs  for  the  program 
include  the  following: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  federal  per  diem 


rates  for  individual  American  cities.  For 
activities  outside  the  U.S..  the  published 
Federal  per  diem  rates  must  be  used. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate.     . 

3.  If  needed,  interpreters  for  the  U.S. 
program  may  be  provided  by  the  U.S. 
State  Department  Language  Services 
Division.  A  pair  of  simultaneous 
interpreters  is  provided  for  every  four 
participants.  USIA  grants  do  not  pay  for 
foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance. 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  onfe-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants  can  be  used  to  provide 
specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capital  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner, 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of 
two- to-one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions,  including 
information  on  audit  requirements. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 


eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  Eastern  European  and  NIS 
Affairs  and  the  USIA  post  overseas, 
where  appropriate.  Proposals  may  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  CuUural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

"Fechnical  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission.  Program  objectives 
should  be  reasonable,  feasible,  and 
flexible. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  MuUiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Cross  Cultural/ Area  Expertise: 
Proposals  should  reflect  the  institution's 
expertise  in  the  subject  area  and  should 
address  specific  areas  of  concern  facing 
countries  involved  in  the  project. 
Additionally,  projects  should  show 
evidence  of  sensitivity  to  historical, 
linguistic  and  other  cross  cultural 
factors  and  should  demonstrate  how 
this  sensitivity  will  be  used  in  practical 
aspects  of  the  program,  such  as  pre- 
departure  orientations  or  briefings  of 
American  hosts. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 


exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new- 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  he  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost -sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reser\'es  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 
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Dated:  April  2. 5,  1996. 
Dell  Pendergrast. 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

IFR  Doc.  96-10596  Filed  S-1-96;  8:45  am) 
aiLUNQ  CODE  a230-01-M 


United  States  Information  Agency 
Regional  Scholar  Exchange  Program 
With  the  New  Independent  States; 
Freedom  Support  Act  Fellowships  in 
Contemporary  Issues 

action:  Notice — Request  for  proposals. 

summary:  The  Office  of  Academic 
Programs.  Academic  Exchanges 
Division,  European  Programs  Branch  of 
the  Uriited  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  two  assistance  awards.  Public  and 
private  non-profit  organizations  with  at 
least  four  years  of  experience  in 
conducting  international  exchange 
programs  with  the  New  Independent 
States  and  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)(3)-l  may  apply  to  develop  and 
administer  one  or  both  of  the  following 
two  categories  of  academic  exchange 
programs: 

Category  A:  USIA  Regional  Scholar 
Exchange  Program  with  the  New 
Independent  States  for  approximately 
60  to  70  pre-doctoral  and/or  post- 
doctoral scholars,  researchers,  and 
university  faculty  in  the  social  sciences 
and  humanities  who  are  citizens  of 
Armenia,  Azerbaijan*,  Belarus,  Georgia, 
Kazakstan,  Kyrgyzstan,  Moldova,  the   . 
Russian  Federation.  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan 
and  for  approximately  10  pre-  and/or 
posl-do<:toral  scholars,  researchers,  and 
university  faculty  in  the  social  sciences 
and  humanities  who  are  citizens  of  the 
United  States. 

Category  B:  FREEDOM  Support  Act 
Fellowships  in  Contemporary  Issues  for 
approximately  60  to  70  highly  qualified 
policymakers,  public,  private,  and  third 
sector  professionals,  and  scholars  with 
advanced  degrees — Kandidat 
preferred — who  are  citizens  of  Armenia, 
Azerbaijan*,  Belarus,  Georgia, 
Kazakstan,  Kyrgyzstan,  Moldova,  the 
Russian  Federation,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan 
nnd  who  are  professionally  engaged  in 
the  building  of  democracy,  free  markets, 
and  a  civil  society  in  their  countries  in 
the  post-Soviet  era.  Interested 
organizations  should  read  the  complete 
Federal  Register  announcement  and 
request  a  Solicitation  Package  from 
USIA  prior  to  preparing  a  proposal. 


'Please  note:  Programs  with  Azertiaijan  are 
.subject  to  the  restrictions  of  Section  907  of 
the  Freedom  Support  Act  of  1992:  Employees 
of  the  Government  of  Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation  and  no  U.S.  participant 
overseas  may  work  for  the  Government  of 
AzerlMijan  or  any  of  its  instrumentalities. 

The  goals  and  objectives  of  both  the 
USIA  Regional  Scholar  Exchange 
Program  with  the  NIS  and  the 
FREEDOM  Support  Act  Fellowships  in 
Contemporary  Issues  are  to  empower 
outstanding  citizens  of  the  countries  of 
the  NIS  and  U.S.  to:  (1)  Obtain  access  to 
the  resource  materials  and  specialists  of 
the  host  country  so  that  they  can 
conduct  the  specific  research  proposed 
in  their  applications;  (2)  Deliver 
lectures,  make  presentations,  and  write 
articles,  books,  policy  papers,  reports, 
and/or  produce  other  materials  that 
advance  the  state  of  knowledge  and 
practice  in  their  fields  in  their  home 
countries  and  institutions:  (3)  Promote 
long-term  collaborative  research  projects 
and  cooperation  between  U.S.  and  NIS 
scholars  and  practitioners. 

For  both  categories,  participants  from 
the  NIS  must  demonstrate  a  high  level 
of  fluency  in  written  and  spoken 
English  at  a  level  appropriate  to  achieve 
the  goals  and  objectives  of  the  program. 
Participants  from  the  U.S.  must 
demonstrate  a  high  level  of  fluency  in 
written  and  spoken  Russian  and/or 
another  language  of  the  NIS  in  order  to 
conduct  research  at  NIS  host 
institutions.  Escort  interpreters  will  not 
be  provided,  nor  funded  by  USIA. 

Both  categories  are  open,  merit-based 
competitions  that  must  be  conducted 
nationally  in  the  home  countries  of  the 
applicants  and  all  applicants  must  be 
working  or  studying  in  their  home 
countries  at  the  time  of  application  and 
selection.  The  fellowship  periods  for  , 
both  categories  must  be  for  a  minimum 
of  three  months  (or  the  equivalent  of 
one  academic  semester),  but  must  not 
exceed  a  maximum  of  eight  months  (or 
the  equivalent  of  one  academic  year). 
For  both  categories,  all  participants 
must  be  affiliated  with  universities, 
research  institutes,  or  other 
organizations  in  the  host  country  which 
have  specialists  and  resources  in  the 
field  of  the  fellows'  research.  All 
participants  must  be  matched  with  a 
host  advisor  who  serves  as  a  research 
mentor  and  guides  their  professional 
development  during  the  fellowship. 
Applicants  who  have  participated  in  a 
USIA-funded  academic  exchange 
program  after  June  1994  are  not  eligible 
to  receive  fellowships  in  either  category. 

Each  category  has  separate  conditions 
and  requirements  which  are  stated  in 
this  announcement  and  detailed  in  the 


full  Solicitation  Package.  Organizations 
may  apply  for  an  assistance  award  for 
one  or  both  categories,  but  must  submit 
a  separate  proposal  and  budget  for  each 
category.  Organizations  that  apply  for 
assistance  awards  in  both  categories  are 
strongly  encouraged  to  craft  each 
proposal  and  budget  in  an  innovative 
way  that  maximizes  resources, 
streamlines  program  and  administrative 
operations,  and  achieves  economies  of 
scale  for  the  program  and  administrative 
activities,  practices,  and  procedures 
which  are  common  to  both  categories. 

Organizations  which  wish  to  work  in 
partnership  on  one  or  both  categories 
may  apply  as  a  consortia,  but  must 
submit  one  proposal  and  one  budget  for 
each  category.  All  proposals  from 
consortia  must  identify  a  lead 
organization  and  cite  the  specific  duties, 
responsibilities,  division  of  labor,  and 
budget  for  all  members  of  the  consortia 
as  well  as  subcontracts  from  a  lead 
organization  to  each  member  of  the 
consortia. 

USIA  anticipates  awarding  one 
assistance  award  for  each  category  cited 
in  this  announcement.  Grants  awarded 
to  organizations  through  this 
competition  must  begin  no  earlier  than 
August  1.  1996  and  must  be  completed 
by  July  31. 1998.  USIA  expects  that  NIS 
participants  will  begin  their  U.S. 
programs  as  a  group  in  late  January  1997 
and  in  late  August  1997.  However,  in 
instances  when  it  is  feasible  and 
advisable,  some  NIS  participants  may 
begin  their  U.S.  programs  at  other 
appropriate  times  during  the  grant 
period.  USIA  expects  that  U.S. 
participants  will  begin  their  NIS 
programs  at  various  and  appropriate 
times  in  1997  and  1998.  At  the  end  of 
their  fellowships,  all  participants  are 
required  to  return  to  their  home 
countries  so  that  they  can  begin  to  apply 
the  knowledge,  skills,  and  insights 
gained  as  a  result  of  their  academic 
exchange  experience. 

Overall  grantmaking  authority  for  the 
USIA  Regional  Scholar  Exchange 
Program  for  the  New  Independent  States 
is  contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  .  .  .;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 


and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961,  Public 
Law  87-256,  as  amended.  Programs 
shall  also  maintain  their  scholarly 
integrity  and  shall  meet  the  highest 
standards  of  academic  excellence.  .  .  . 

Overall  grantmaking  authority  for  the 
FREEDOM  Support  Act  Fellowships  in 
Contemporary  Issues  is  made  possible 
through  legislation  sponsored  by  the 
U.S.  Congress  and  incorporated  in  the 
Foreign  Relations  Authorization  Act  of 
FY  1993.  The  legislation  was 
established  to  assist  the  economic  and 
democratic  development  of  the  New 
Independent  States  of  the  former  Soviet 
Union.  The  funding  authority  for  the 
program  cited  above  is  provided 
through  the  FREEDOM  Support  Act. 

Prc^rams  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
USIA  reserves  the  right  to  reduce, 
revise,  or  increase  proposal  budgets  in 
accordance  with  the  needs  of  the 
programs. 

ANNOUNCEMB«T  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AEE-04. 

DEADLINE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  IX;  time 
on  Thursday,  June  13, 1996.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  June  13, 
1996  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs,  Division 
of  Academic  Exchanges,  European 
Programs  Branch.  E/AEE,  Room  246, 
U.S.  Information  Agency.  301  4th  Street. 
SW.,  Washington.  DC  20547;  telephone 
number  (202)  205-0525;  fax  (202)  260- 
7985;  Internet  address  rboris  @usia.gov 
to  request  a  Solicitation  Package 
containing  more  detailed  award  criteria, 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budgets. 
TO  DOWNLOAD  A  SOUCITATION  PACKAGE 
VIA  INTERNET:  The  Solicitation  Package 
may  be  download  from  USIA's  website 
at  http://wrww.usia.gov/  or  from  the 
Internet  Gopher  at  gopher.usia.gov. 
Select  "Education  and  Cultural 
Exchanges",  then  select  "Current 


Request  for  Proposals  (RFPs)."  Please 
read  "About  the  Following  RFPs"  before 
beginning  to  download. 

Please  specify  USIA  Program  Officer 
Rhonda  E.  Boris  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMBSiONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  ten  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AEE-96-04. 
Office  of  Grants  Management.  E/XE, 
Room  326.  301  4th  Street.  SW., 
Washington.  DC  20547 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 
OIVERSTTY  GUIDELINES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cuhural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including,  but  not  Umited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  'Support  for  EHversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 
SUPPLBMBITARY  INFORMATION:  For  both 
categories,  U.S.  organizations  will  be 
required  to:  advertise,  announce,  and 
explain  the  program  to  target  audiences 
in  the  U.S.  and  NIS;  recruit  a  large, 
diverse  group  of  qualified  applicants 
from  each  eligible  country;  select 
finalists  via  merit-based  open 
competition  that  incorporates  peer 
group  review  mechanisms;  affiliate 
participants  with  diverse  host 
institutions  and  place  participants  with 
host  advisors  who  are  knowledgeable 
about  the  participants'  field  of  research; 


arrange  program  logistics  in  a  timely 
and  effective  manner,  track  and  monitor 
participants;  develop  alumni  and  other 
follow  on  aclivities;  evaluate  programs 
for  short-term  and  long-term  evidence  of 
effectiveness  and  in  support  of  the 
requirements  of  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA);  and  conduct  other  required 
program  activities  and  operations. 

Chganizations  are  required  to  plan 
and  implement  all  program  activities 
and  operations  in  close  coordination 
»rith  USIA  in  Washington  and  USIS 
posts  in  the  NIS.  Further  details  about 
specific  program  requirements  and 
additional  information  can  be  found  in 
the  Project  Objectives,  Goals,  and 
Implementation  (POGI)  Statement 
which  are  part  of  the  full  Solicitation 
Package. 

Gnidelines 

Visa/Health  Insurance/Tax 
Requirements:  Programs  must  comply 
with  J-1  visa  regulations.  Exchange 
program  regulations  require  that  all  J 
visa  holders  carry  health  and  accident 
insurance.  Please  refer  to  the  guidelines 
in  the  Solicitation  Package  for  further 
details.  Administration  of  the  program 
must  be  in  compliance  virith  repK>rting 
and  withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  pyroposal  narrative  and  budget. 

Propoaed  Budget 

For  Category  A:  FY  1996  USIA 
funding  is  anticipated  at  $1,000^000. 

For  Category  B.  FY  1 996  FREEDOM 
Support  Act  funding  is  anticipated  at 
S960.000. 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget,  it  is 
required  that  requested  administrative 
funds,  including  indirect  costs  and 
administrative  expenses,  not  exceed  20 
percent  of  the  grant  amount  requested 
from  USIA.  Preference  will  be  given  to 
organizations  whose  administrative  cost 
request  is  below  20  percent. 

Administrative  and  program  expenses 
should  be  cost-shared  to  maximize  all 
available  program  resources  from  the 
private  sector,  host  institutions,  and 
applicant  organization. 

Allowable  costs  for  each  category 
include  the  following: 

(1)  General  Program  Costs  (program 
materials:  advertising  and  outreach; 
recruitment  travel  and  per  diem  in  the 
NIS;  application  review  and/or  selection 
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committee:  finalist  interviews  in  the 
NIS;  group  program  orientation  for  NIS 
participants,  listserv;  on-line  journal, 
alumni  data  base,  alumni  activities  for 
NIS  participants,  follow  on  e-mail/ 
Internet  assistance  for  selected  NIS 
participants); 

(2)  Participant  Program  Costs  (visas; 
roundtrip  travel  to  and  from  home  city 
to  host  institution  via  American  flag 
carrier:  monthly  maintenance  (based  on 
average  MMR);  stipend;  professional 
development  for  NIS  participants; 
participant  taxes) 

(3)  Administrative  Costs  (staff  salaries 
and  benefits;  comnmnications.  facilities 
(U.S.  and  NIS).  office  supplies  audit, 
and  indirect  costs). 

Please  refer  to  the  full  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  a.ssistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  Prngrani  Plan 

Proposals  should  include  academic 
rigor  and  scholarly  excellence,  thorough 
conception  of  program,  demonstration 
of  meeting  partii;ipants'  needs, 
contributions  to  understanding  the 
partner  country,  specific  details  of 
recruitment,  selection,  affiliation, 
placement,  professional  development, 
and  monitoring  processes,  proposed 
alumni  activities,  alumni  tracking,  and 
follow  on  activities,  qualifications  and 
expertise  of  program  staff  and 
participants,  and  relevance  of  program 
plan  to  USlA's  mission  and  U.S.  foreign 
policy  goals  and  objectives  in  the  NIS. 


2.  Program  Planning  and  Organizational 
Capacity 

A  detailed  work  plan  and  timeline 
should  demonstrate  the  organization's 
logistical  and  administrative  capacity  to 
implement  the  program.  Proposals  must 
demonstrate  how  the  organization  and 
its  staff  will  meet  the  program's 
objectives  and  work  plan.  Proposed 
personnel  and  organizational  resources 
should  be  adequate  and  appropriate  to 
implement  the  program  requirements 
and  achieve  program  objectives. 

3.  Organization's  Track  Record 

Relevant  USIA  and  outside 
assessments  of  the  organization's 
experience  in  developing, 
implementing,  administering,  and 
evaluating  scholarly  research  exchanges 
with  the  NIS,  including  responsible 
fiscal  management  and  full  compliance 
with  all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

4.  Multiplier  Effect/Impact 

Proposed  programs  must  demonstrate 
an  impact  on  the  wider  community  of 
scholars,  students,  policymakers, 
opinion-leaders,  and  public,  private, 
and  third  sector  professionals  and 
organizations  through  the  sharing  of 
information  and  the  establishment  of 
long-term  institutional  and  individual 
linkages  among  U.S.  and  NIS  scholars 
and  practitioners. 

5.  Cost-Effectiveness 

A  key  measure  of  cost-effectiveness  is 
USIA's  cost  per  participant.  This  is  the 
total  funds  requested  from  USIA 
divided  by  the  number  of  participant- 
months  (number  of  participants 
multiplied  by  the  number  of  program 
months).  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

6.  Cost-Sharing 

Preference  will  be  given  to 
outstanding  proposals  that  also  seek  to 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

7.  Value  of  US  -Partner  Country 
Relations 

The  assessment  by  USIA's  geographic 
area  office  of  the  need  potential  impact, 


and  significance  of  the  project  with  the 
partner  country. 

8.  Support  of  Diversity  and  Pluralism 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  through  the 
recruitment,  selection,  affiliation,  and 
placement  of  participants,  to  the  extent 
feasible  for  the  applicant  organizations. 

9.  Alumni  and  Follow-On  Activities 

Proposals  should  provide  a  plan  for 
alumni  and  other  follow  on  activities 
(without  USIA  support)  which  ensures 
that  USIA  supported  programs  are  not 
isolated  events. 

10.  Program  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  program  in  ways  that 
support  the  requirements  of  the 
Government  Performance  and  Results 
Act  of  1993.  An  evaluation  plan  and 
draft  survey  questionnaire  or  other 
technique  plus  a  description  of  a 
methodology  to  be  used  to  link 
outcomes  to  original  project  objectives 
is  required  as  well  as  a  comprehensive 
plan  to  track  participants  before,  during, 
and  after  their  fellowships. 
Organizations  will  be  expected  to 
submit  intermediate  programmatic  and 
financial  reports  after  each  project 
component  is  concluded  or  quarterly, 
whichever  is  less  frequent. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  April  25, 1996. 
Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0830] 

Electronic  Fund  Transfers 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  is  publishing  a 
final  rule  to  amend  Regulation  E.  which 
implements  the  Electronic  Fund 
Transfer  Act.  The  amendments  are  a 
result  of  the  Board's  review  of 
Regulation  E  under  its  Regulatory 
Planning  and  Review  Program,  which 
calls  for  the  periodic  review  of  all  Board 
regulations.  The  final  rule  contains 
some  substantive  amendments, 
including  changes  to  the  existing 
exemptions  for  securities  or 
commodities  transfers.  Primarily,  the 
final  amendments  simpUfy  the  language 
and  format  of  the  regulation,  and  delete 
obsolete  provisions.  Commenters 
generally  supported  the  Board's 
proposed  amendments  and  offered 
suggestions  for  additional  changes, 
some  of  which  were  adopted  in  the  final 
rule.  In  conjunction  with  the 
amendments  to  the  regulation,  the 
Board  also  has  made  amendments  to  the 
staff  commentary,  published  elsewhere 
in  today's  Federal  Register. 
dates:  Effective  date.  May  2,  1996. 
Compliance  date.  Mandator>' 
compliance  January  1.  1997 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell,  Kyung  Cho-Miller,  Natalie 
Taylor,  or  Michael  Hentrel,  Staff 
Attorneys,  Division  of  Consumer  and 
Community  Affairs,  at  (202)  452-2412 
or  (202)  452-3667.  For  users  of 
Telecommunications  Device  for  the  Deaf 
onlv,  contact  Dorothea  Thompson,  at 
(202) 452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Electronic  Fund  Transfer  Act 
(EFTA)  (15  use.  1693).  enacted  in 
1978.  provides  a  basic  framework 
establishing  the  rights,  liabilities,  and 
responsibilities  of  participants  in 
electronic  fund  transfer  (EFT)  systems. 
The  Federal  Reserve  Board  was  given 
rulewriting  authority  to  issue 
implementing  regulations.  Types  of 
transfers  covered  by  the  act  and 
regulation  include  transfers  initiated 
through  an  automated  teller  machine 
(ATM),  point-of-sale  terminal, 
automated  clearinghouse,  telephone 
bill-payment  system,  or  home  banking 
program.  The  act  and  Regulation  E  (12 
CFR  part  205)  provide  rules  that  govern 


these  and  other  EFTs.  The  rules 
prescribe  restrictions  on  the  unsolicited 
issuance  of  ATM  cards  and  other  access 
devices;  disclosure  of  terms  and 
conditions  of  an  EFT  service; 
documentation  of  EFTs  by  means  of 
terminal  receipts  and  periodic  account 
statements;  limitations  on  consumer 
liability  for  unauthorized  transfers; 
procedures  for  error  resolution;  and 
certain  rights  related  to  preauthorized 
EFTs. 

Board  policy  under  its  Regulatory 
Planning  and  Review  (RPR)  program 
calls  for  the  periodic  review  of  each 
Board  regulation.  The  RPR  program  has 
four  goals:  to  clarify  and  simplify 
regulatory  language;  to  amend 
regulations  to  reflect  technological  and 
other  developments;  to  reduce  undue 
regulatory  burden  on  the  industry;  and 
to  delete  obsolete  provisions.  In  keeping 
with  that  policy,  the  Board  conducted  a 
detailed  review  of  Regulation  E  to 
determine  whether  it  can  be  simplified 
to  ease  compliance  burdens  for  financial 
institutions,  while  meeting  the  Board's 
responsibility  for  implementing  the 
consumer  protections  of  the  EFTA.  The 
Board  issued  a  proposed  rule  on  March 
7,  1994  (59  FR  10684). 

Based  on  the  comments  received  on 
the  proposal  and  on  its  own  further 
analysis,  the  Board  has  adopted  a 
revised  Regulation  E.  While  certain 
substantive  revisions  have  been  made 
(see  the  section-by-section  discussion 
below),  the  final  rule  leaves  most  of  the 
regulatory  provisions  substantively 
unchanged.  The  regulation  closely 
follows  the  statute,  which  contains 
detailed  requirements  in  most  areas; 
major  changes  to  the  regulation  are  not 
possible  unless  the  act  itself  is 
amended.  The  Board  solicited  comment 
on  whether  specific  legislative  revisions 
to  the  EFTA  are  necessary  and 
achievable  without  imposing  a 
significant  adverse  impact  on  consumer 
protections.  A  number  of  commenters 
provided  recommendations.  The  Board 
plans  to  convey  these  recommendations 
to  the  Congress,  as  appropriate,  as  part 
of  a  report  that  the  Board  will  make 
pursuant  to  section  303  of  the 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 

The  final  rule  simplifies  the  language 
and  format  of  each  section  of  the 
regulation  to  state  the  requirements 
more  clearly.  All  footnotes  are  either 
integrated  into  the  text  of  the  regulation 
or  moved  to  the  staff  commentary, 
making  the  regulation  itself  less 
cumbersome  to  use.  The  final  regulation 
is  shorter  than  current  Regulation  E  by 
about  fifteen  percent,  a  reduction  largely 
attributable  to  the  deletion  of  obsolete 
provisions  and  to  the  transfer  of 


explanatory  material  to  the  commentary. 
Commenters  offered  specific 
suggestions,  as  well  as  rationale,  for 
changes  to  the  regulation  (beyond  those 
proposed  by  the  Board)  that  would 
facilitate  compliance.  A  number  of  these 
suggestions  have  been  incorporated  in 
the  final  rule.  Also,  unless  otherwise 
indicated  below,  the  revisions  that  were 
proposed  in  March  1994  have  been 
adopted  in  the  final  rule. 

n.  Regulatory  Revisions 

The  following  discussion  covers  the 
revisions  to  Regulation  E  section-by- 
section.  In  many  cases,  the  changes 
simplify  or  clarify  the  current  text,  with 
no  substantive  change  in  the  regulatory 
requirements;  where  the  meaning  of 
these  changes  is  evident  from  reading 
the  text  itself,  they  are  not  discussed. 

Section  205.1 — Authority  and  purpose 

This  section  has  been  simplified 
without  substantive  change.  The 
discussion  of  congressional  findings  in 
former  paragraph  (b)  and  contained  in 
§  902(a)  of  the  act  has  been  deleted  as 
unnecessary.  The  paragraph  relating  to 
the  coverage  of  the  act  and  regulation 
has  been  moved  to  §  205.3. 

Section  205.2 — Definitions 
2(b)  Account 

This  paragraph  incorporates  in 
paragraph  (b)(2)  the  exemption  for  trust 
accounts  (former  §  205.3(0)  to  track 
more  closely  the  statutory  language 
contained  in  section  903(2)  of  the  EFTA. 

2ld)  Business  day 

This  paragraph  defining  business  day 
is  unchanged. 

The  act  and  regulation  define 
business  day  as  any  day  on  which  the 
offices  of  the  consumer's  financial 
institution  are  open  to  the  public  for 
carr^'ing  on  substantially  all  business 
functions.  This  requires  that  each 
fiiiancial  institution  determine  when  its 
offices  are  "carrying  on  substantially  all 
business  functions."  The  Board 
proposed  to  use  its  authority  under 
section  904(c)  of  the  EFTA  to  change  the 
definition  to  mirror  the  definitions  used 
in  Regulations  CC  (12  CFR  part  229)  and 
DD  (12  CFR  part  230).  Those  regulations 
define  a  business  day  as  a  calendar  day 
other  than  a  Saturday,  Sunday,  or  any 
legal  public  holiday  specified  in  5 
U.S.C.  6103(a). 

Some  commenters  supported  the 
proposed  change;  they  believed  that  the 
change  would  simplify  compliance  by 
conforming  the  regulations  governing 
deposit  accounts.  Among  these 
commenters,  however,  several  qualified 
their  support.  Some  believed  that  a 
financial  institution  should  not  be 
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required  to  investigate  and  resolve 
errors  on  a  day  that  the  institution  is  not 
open  for  business.  These  commenters 
were  concerned  that  they  could  have 
fewer  days  to  investigate  and  jesolve 
errors;  they  suggested  using  the 
definition  of  "banking  day"  in 
Regulation  CC  (the  ciirrent  definition  of 
"business  day"  in  Regulation  E)  to 
compute  the  time  period  for  resolving 
disputes.  Using  multiple  definitions — 
including  the  existing  definition  for 
certain  purposes — would  seem  to 
further  complicate  the  regulation.  Other 
commenters  opposed  changing  the 
definition,  mentioning  the  burden  and 
cost  associated  with  changing 
disclosures  without  corresponding 
benefit.  After  further  analysis,  the  Board 
has  retained  the  current  definition. 

2(f)  Credit 

The  definition  of  credit,  inadvertently 
deleted  from  the  proposal,  has  been 
retained.  • 

2(i)  Financial  institution 

The  definition  of  financial  institution 
(former  §  205. 2(i))  has  been  simplified 
by  eliminating  references  to  both  state 
and  federal  institutions. 

2(j)  Person 

A  definition  of  "person"  has  been 
added,  incorporating  language  similar  to 
that  in  Regulation  B  (Equal  Credit 
Opportunity,  12  CFR  202. 2(x))  and 
Regulation  Z  (Truth  in  Lending,  12  CFR 
226.2(a)(22)).  The  term  is  used  in 
several  places  in  the  regulation, 
including  §  205.3(a).  which  defines  the 
regulation's  coverage,  §  205.10(e)  on 
compulsory  use,  and  §  205.13(b)  on 
record  retention. 

Section  205.3 — Coverage 

This  section  (formerly  captioned 
Exemptions)  incorporates  the  definition 
of  an  EFT  (formeriy  in  §  205.2)  and 
consolidates  in  one  place  all  the  rules 
dealing  wdth  coverage  to  facilitate 
compliance.  A  proposal  regarding 
Regulation  E  coverage  of  stored-value 
products  and  other  emerging  EFf 
payment  systems  is  published 
separately  in  today's  Federal  Register. 

3(b]  Electronic  fund  transfer 

The  definition  of  "electronic  fund 
transfer",  which  is  central  to 
determining  coverage  under  the 
regulation,  has  been  moved  to  paragraph 
3(b).  The  definitions  of  "preauthorized 
electronic  fund  transfer"  and 
"unauthorized  electronic  fund  transfer" 
remain  in  the  definitions  section. 


3(c)(3)  Wire  or  other  similar  transfers 

The  exemption  for  wire  transfers  in 
former  §  205.3(b)  has  been  revised  to 
clarify  that  it  exempts  transfers  through 
Fedwire  (or  similar  wiie  transfer 
systems,  such  as  CHIPS  or  S.W.I.F.T.) 
and  not  all  transfers  through  the  Federal 
Reserve  Communications  System  such 
as  the  automated  clearinghouse.  No 
substantive  change  in  the  scope  of  the 
exemption  is  intended. 

Commenters  generally  favored  the 
proposed  revision.  One  commenter 
requested  examples  of  transfers  similar 
to  those  through  the  Federal  Reserve 
Communications  System  that  are 
exempt  from  Regulation  E.  The 
commentary  addresses  this  issue.  (See 
comment  205.3(c)(3)-3.) 

3(c)(4)  Securities  and  commodities 
transfers 

The  exemption  for  certain  seciuities 
and  commodities  transfers  (formerly 
§  205.3(c))  is  revised  to  more  closely 
parallel  the  statute.  As  revised,  transfers 
involving  unregulated  securities  are 
exempt  from  the  EFTA  if  the  purchase 
or  sale  is  transacted  by  a  broker-dealer 
regulated  by  the  Securities  and 
Exchange  Commission  (SEC)  or  a 
futures  commission  merchant  regulated 
by  the  Commodity  Futures  Trading 
Commission  (CPTC).  The  Board  beheves 
that  the  regulation  of  broker-dealers  and 
futures  commission  merchants  offers 
sufficient  protection  of  payment 
transfers  for  consumers  and  that  the 
application  of  the  protections  in 
Regulation  E  would  only  duplicate 
available  safeguards. 

Paragraph  (c)(4)(iii)  extends  the 
exemption  to  all  securities  or 
commodities  held  in  book-entry  form  by 
Federal  Reserve  Banks  on  behalf  of  the 
Treasury  Department  and  other  federal 
agencies  (for  example,  Treasury'  Direct 
issues).  Previously  a  transfer  to 
purchase  Treasury  securities  was 
technically  covered  by  Regulation  E 
because  the  securities  were  not 
regulated  by  the  SEC  or  the  CFTC  and. 
when  purchased  from  the  Federal 
Reserve  Banks,  were  not  purchased  or 
sold  bv  a  registered  broker-dealer.  The 
Board  believes  there  is  adequate 
regulation  of  transfers  that  involve 
Federal  Reserve  Banks  and  federal 
agencies,  offering  sufficient  consumer 
protection  (see  31  CFR  part  370. 
regulations  go\oming  payments  by  the 
automated  clearing  house  rnethod  on 
account  of  United  States  securities). 

3(c)(6)  Telephone  initiated  transfers 

Former  §  205  3(e)  exempted  any 
transfer  of  funds  initiated  by  a 
telephone  conversation  between  a 


consumer  and  an  officer  or  an  employee 
of  a  financial  institution  if  the  transfer 
is  not  under  a  prearranged  plan  To 
acconunodate  telephone  transfers 
initiated  by  facsimile  or  through 
telephone  response  machines,  this 
pEU'agraph  has  been  revised  to  replace 
"conversation"  with  the  broader  term 
"communications."  Also  the  phrase 
"officer  and  employee"  has  been 
deleted  as  unnecessar>'. 

3(c)(7)  Small  institutions 

The  asset-size  cutoff  for  the  small 
institution  exemption  (formerly 
contained  in  §  205.3(g))  has  been 
increased  from  $25  million  to  $100 
miUion.  Section  904(c)  of  the  EFT  gives 
the  Board  authority  to  modify'  the 
requirements  imposed  by  the  regulation 
on  small  financial  institutions  if  the 
Board  determines  that  such 
modifications  are  necessar\'  to  alleviate 
any  undue  compliance  burden  on  small 
institutions  and  that  such  modifications 
are  consistent  with  the  purposes  and 
objective  of  the  act.  In  1982.  the  Board 
exempted  preauthorized  transfers  to  or 
from  accounts  at  financial  institutions 
with  assets  of  less  than  $25  miUion  to 
reduce  compliance  burdens  for  small 
institutions  that  did  not  offer  any  other 
EFT  services. 

The  regulation  exempts  the 
preauthorized  transfers  as  a  class  of 
EFTs.  and  not  the  financial  institutions 
themselves.  A  small  financial  institution 
that  provides  EFT  services  besides 
preauthorized  transfers  must  comply 
with  the  regulation  for  those  other 
services.  For  example,  a  small  financial 
institution  that  offers  .^TM  ser\  ices 
must  comply  with  Regulation  E  in 
regard  to  the  issuance  of  debit  cards, 
terminal  receipts.  f)eriodic  statements, 
and  other  requirements.  In  addition,  the 
institution  must  comply  with  provisions 
of  the  act  that  apply  to  the  financial 
institutions  conduct  rather  than  to  the 
exempted  transfers  For  example,  the 
prohibition  against  compulsor>  us*  of 
EFTs  in  section  913  of  the  act.  in  regard 
to  credit  or  emplo\Tnent,  remains 
applicable 

When  the  Board  adopted  the  S25 
million  exemption  m  T^82.  man>  •;mal! 
institutions  that  did  not  offer  EFT 
ser\  ices  such  as  ATM  access  t)enefited 
from  the  pxomption  Given  the  prowth 
in  assets  of  financial  institution-  m  the 
past  ten  vears.  increasmt;  the  asset-size 
cutoff  of  the  exempli. ir.  u.  SlOO  inillion 
could  reduce  burden  -.vilhout  lessening 
the  extent  of  consum^^r  protection 
originallv  provided  Because  manN 
small  institutions  now  offer  a  variety  of 
EFT  sen  ices,  it  appears  that  only  a 
limited  number  of  in.«titutions  would  be 
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exempted  from  Regulation  E  under  the 
mcrease. 

The  Board  solicited  comment  on  the 
proposed  increase  m  the  exemption 
level  and  on  other  ways  the  burden  on 
small  mstitutions  could  be  reduced 
without  sacrificing  the  consumer 
protections  intended  by  the  act.  The 
ma|ority  of  the  commenters  agreed  that 
increasing  the  asset-size  of  the 
exemption  would  reduce  burden  and 
supported  the  proposal'  Most 
commenters  supporting  the  proposal  are 
credit  unions  which  do  not  offer  EFTs 
other  than  preauthorized  transfers  such 
as  pavroU  deductions.  Other 
commenters  opposed  the  proposal, 
stating  that  consumers  should  receive 
'he  same  treatment  from  all  institutions 
regardless  of  asset  size. 

Based  on  comments  and  further 
inalvsis.  the  Board  has  increased  the 
asset-size  cutoff  tc  SlOO  million  In  light 
li  current  concerns  about  regulatory 
Durden.  the  Board  believes  that 
increasing  the  asset-size  cutoff  will 
provide  relief  to  small  institutions 
offering  limited  EFT  services,  consistent 
with  the  principles  under  which  the 
original  exemption  was  granted. 

Questions  have  been  raised  about  the 
impact  of  Article  4A  of  the  L'niform 
Commercial  Code  (UCC)  on  the  small 
institution  exemption.  The  revised 
commentary  to  Regulation  E  clarifies 
that  Article  4A  is  not  applicable  to  the 
preauthorized  transfers  that  qualify  for 
'he  small  institution  exemption  (See 
comment  3fc)(7)-l.)  Article  4A  applies 
primarily  to  large-dollar  commercial 
wire  transfers  made,  for  example,  via 
Fedwire.  CHIPs,  SWIFT,  and  Telex. 
Section  4A-108  excludes  any 
transaction  that  is  subject  to  the  EFT 
from  coverage  luider  Article  4A.  The 
question  is  whether  the  transfers 
initiated  by  small  financial  institutions 
that  take  advantage  of  the  regulatory 
exemption  (such  as  for  direct  deposits) 
mav  be  subject  to  the  requirements  of 
Article  4A  as  a  consequence.  The  Board 
regards  these  preauthorized  transfers  as 
remaining  subject  to  certain 
requirements  of  the  EFT.  and  therefore 
not  covered  bv  Article  4A. 

Footnote  la  which  refers  to  sections 
913.  915.  and  916  of  the  EFF  has  been 
deleted.  Section  913  places  restrictions 
on  the  compulsorv  use  of  EFTs.  For 
example,  an  institution  may  not 
condition  the  extension  of  credit  on 
repayment  by  preauthorized  debit  The 
statutory  language  from  section  913  has 
been  incorporated  in  ^205  10(e). 
References  to  sections  915  and  916 
(concerning  civil  and  criminal  liability 
for  violations  of  the  EFTA)  are 
contained  in  §  205  3(c)(5)(ii).  The  Board 
has  added  cross-references  to  §  205.10 


and  sections  915  and  916  in  the 
appropriate  paragraphs  to  replace 
footnote  la. 

Section  205.4 — General  disclosure 
requirements;  jointly  offered  sennces 

This  section  consolidates  the  general 
disclosure  requirements  currently 
dispersed  throughout  the  regulation  in 
this  section  In  addition  to  adding 
paragraph  (a),  the  final  rule  contains 
various  editorial  changes  including  a 
reord'jring  of  the  section;  no  substantive 
change  is  intended. 

41  a)  Form  of  disclosures 

The  format  requirements  for 
disclosures  formerly  found  in 
§§  205.7(a)  and  205,9  are  incorporated 
into  this  section  The  Board  interprets 
these  requirements  as  generally 
applying  to  all  disclosures  and  notices 

With  the  continuing  emergence  of 
EFT  payment  technologies,  the  Board 
has  received  inquiries  about  providing 
disclosures  required  under  the  EFTA 
and  Regulation  E  to  consumers  in  an 
electronic  form,  in  lieu  of  paper 
documentation.  The  Board  has 
addressed  this  issue  in  the  proposed 
rulemaking  on  Regulation  E  published 
elsewhere  in  today's  Federal  Register 

4lel  Services  offered  jointiv 

This  paragraph  incorporates  the 
substance  of  former  paragraph  4(a).  The 
Board  has  retained  text  concerning 
disclosures  within  an  institution's 
knowledge,  which  had  been  omitted  in 
the  proposal  as  unnecessarv'.  The  Board 
did  not  intend  to  make  a  substantive 
change  by  omitting  this  language 

Section  205.5 — Issuance  of  access 
devices 

The  final  rule  makes  editorial  changes 
to  this  section.  The  substance  of 
footnote  lb,  which  provided  guidance 
on  issuance  of  an  access  device  for  a 
joint  account,  has  been  moved  to  the 
commentary. 

The  final  rule  deletes  as  obsolete 
former  §  205.5(a)(3),  which 
grandfathered  renewals  of  pre-1979 
access  devices  from  the  requirements  of 
the  section.  The  explanatory  language 
from  former  §  202.5(b)(4)— providing 
examples  of  the  methods  a  financial 
institution  may  use  to  verify  a 
consumer's  identity  when  validating  an 
access  device — has  been  moved  to  the 
commentary.  (See  comment  205.5(b)-4.) 

The  Board  has  moved  the  provisions 
relating  to  the  Truth  in  Lending  Act 
(TILA)  from  former  §  205.5(c)  to 
§  205.12,  to  simplify  the  regulation  by 
placing  all  references  to  TILA  in  the 
same  section. 


Section  205.6 — Liability  of  Consumer  for 
Unauthorized  Transfers 

Section  205.6  specifies  the  rules 
governing  consumer  liability  for 
imauthorized  use.  To  simplify  the  text 
and  make  it  easier  to  understand,  the 
Board  has  moved  explanatory  or 
illustrative  material  to  the  commentary. 
This  includes  examples  of  means  of 
identification  that  an  ii'-ititution  may 
provide  to  the  consumer  to  whom  an 
access  device  is  issued:  nart  of  former 
;5  205.6fb)(3),  on  the  rela'.iunship 
between  the  various  tiei.^  of  liability 
and  former  §  205.6(b)(4),  about 
extenuating  circumstances  that  would 
permit  delayed  notification  by 
consumers.  The  provisions  in  former 
§  205.6(d)  concerning  tne  relation  to  the 
TILA  now  appear  in  §  205.12. 

6lal  Conditions  for  liability 

The  former  regulation  appeared  to 
condition  consumer  liability  for 
unauthorized  EFTs  in  all  cases  on  the 
issuance  oT  an  accepted  access  device 
(§  205.6(a)).  The  former  commentary,  on 
the  other  hand,  stated  that  if  the 
consumer  failed  to  report  an 
unauthorized  EFT  within  sixty  days  of 
'ransmittal  of  the  periodic  statement 
reflecting  the  transfer,  the  consumer 
could  be  subiect  to  liability  for 
subsequent  transfers,  even  if  the 
unauthorized  transfer  did  not  involve  an 
access  device. 

Paragraph  b{a)  is  revised  to  clarify 
that  a  consumer  can  be  held  liable  for 
unauthorized  EFTs  that  do  not  involve 
m  access  device,  but  only  those  that 
occur  sixty  days  after  transmittal  of  the 
periodic  statement  reflecting  an 
unauthorized  transfer.  Some 
commenters  believed  that  a  sixty-day 
period  was  unreasonable  and  suggested 
an  alternative  time  period  ranging  from 
thirty  to  forty-five  days;  such  a  revision, 
nowever.  would  require  a  statutory 
change. 

Section  205.6(a)(3)  requires  that  only 
three  of  the  disclosures  from  §  205.7  to 
be  provided  before  a  consumer  can  be 
held  liable  for  unauthorized  transfers. 
•  The  Board  proposed  to  require  that  a 
financial  institution  provide  all  of  the 
disclosures  required  by  §  205.7  in  order 
to  impose  liability,  given  that 
institutions  must  initially  provide  all  of 
the  disclosures  to  comply  with 
§  205.7(b). 

Commenters  were  split  on  whether 
this  change  would  increase  'uhe  risk  of 
liability  for  institutions.  Some  agreed 
with  the  Board  that  the  proposed 
requirement  would  not  increase 
compliance  burden.  Others  believed 
that  the  requirement  could  have  adverse 
consequences  due  to  inadvertent 


disclosure  errors  unrelated  to 
consumers'  Uability.  Upon  fiurther 
analysis,  the  Board  has  retained  the 
current  rule. 

6(b)  Limitations  on  amount  of  liability 

Paragraph  (b)  incorporates  the 
substance  of  former  paragraphs  (b) 
(UmitaUons  on  amount  of  liabiUty)  and 
(c)  (notice  to  financial  institution).  The 
final  rule  more  clearly  sets  forth  each  of 
the  three  tiers  of  a  consumer's  liability 
($50.  $500,  or  unlimited). 

Section  205.7 — Initial  disclosures 

The  final  rule  includes  format  and 
editorial  changes  to  this  section  to 
provide  greater  clarity.  No  substantive 
changes  are  intended.  The  format 
requirements  in  former  paragraph  (a) 
have  been  moved  to  §  205.4(a). 

The  provision  in  former  §  205.7(a)(1). 
giving  financial  institutions  the  option 
of  informing  the  consumer  about  the 
advisability  of  promptly  reporting  lost 
or  stolen  access  devices,  has  been 
moved  to  comment  7(b)(l)-3  of  the 
commentary. 

The  Board  has  moved  the  error 
resolution  notice  froni  former 
§  205.7(a)(10)  to  appendix  A  (Model 
Form  A-3).  to  streamline  the  regulation 
and  place  all  model  disclosures 
together.  The  final  rule  deletes  as 
obsolete  former  §  205.7(b)  regarding 
disclosures  for  accounts  that  predate  the 
statute. 

7(a)(3)  Business  days 

Because  the  Board  did  not  adopted 
the  proposed  definition  of  business  day. 
as  discussed  under  §  205.2(d),  the 
disclosure  requirement  has  been 
retained. 

Section  205.8 — Change  in  terms  notice; 
error  resolution  notice 

The  Board  has  restructured  §  205.8 
and  added  subheadings  to  make  it  easier 
to  follow. 

8(a)(1)  Prior  notice  required 

Section  905(b)  of  the  EFTA  requires  a 
financial  institution  to  notify  a 
consumer  in  writing  at  least  21  days 
before  the  effective  date  of  an  adverse 
change  in  certain  terms  or  conditions 
contained  in  the  initial  disclosures.  The 
Truth  in  Savings  Act  (TISA)  (12  U.S.C. 
4301)  also  requires  institutions  to 
provide  a  change-in-terms  notice  for 
deposit  accounts.  Section  266(c)  of  TISA 
requires  a  notice  30  days  before  the 
effective  date  of  any  adverse  change  in 
terms  or  conditions.  The  official  staff 
commentary  of  Regulation  DD  (Truth  in 
Savings)  provides  that  if  a  changed  term 
also  triggers  a  change  in  terms  notice 
under  Regulation  E,  the  institution  may 


use  the  timing  rules  of  Regulation  E  for 
sending  the  notice  to  affected 
consumers  (see  59  PR  5543,  February  7. 
1994). 

The  Board  proposed  to  use  its 
exception  authority  under  the  EFTA  to 
extend  the  timing  of  the  change-in-terms 
notice  in  Regulation  E  bom  21  to  30 
days  to  parallel  Regulation  DD  and 
facilitate  compliance  with  both 
regulations.  Tlie  Board  soUcited 
comment  on  whether  it  is  preferable  to 
retain  the  flexibility  offered  by  the  two 
different  timing  requirements.  Most 
commenters  opposed  extending  the 
timing  requirement  to  30  days  because 
the  extension  would  in  many  cases 
double  the  period  of  notice  before  a 
change  in  terms  could  be  implemented 
without  a  special  mailing.  The  Board 
believes  the  proposed  change  might 
uiuiecessarily  increase  regulatory 
burden  and.  accordingly,  has  retained 
the  21-day  notice  requirement. 

8(a)(2)  Prior  notice  exception 

Prior  notice  is  not  required  when  an 
immediate  change  in  terms  is  needed  to 
maintain  or  restore  the  security  of  an 
EFT  system  or  account.  If  a  change  is 
made  permanent,  however,  a  financial 
institution  must  notify  the  consumer 
"on  or  with  the  next  regularly 
scheduled  periodic  statement  or  within 
30  days"  of  the  change  if  disclosure 
would  not  raise  security  concerns.  In 
certain  circumstances,  periodic 
statements  are  sent  on  a  quarterly  basis, 
and  thus  the  consumer  might  not 
receive  notification  of  a  change  for  up 
to  ninety  days  after  the  change  occurs. 

The  Board  proposed  to  require  written 
notice  wdthin  45  days  of  the  change. 
Most  commenters  opposed  the  proposal 
The  majority  believe  the  revision  would 
result  in  increased  costs  and  regulatory 
burden.  Where  financial  institutions 
send  quarterly  periodic  statements,  or 
where  no  EFT  has  been  made  during  a 
statement  cycle,  notice  of  the  change  in 
terms  would  have  to  be  provided  in  a 
separate  mailing.  Some  commenters 
asked  the  Board  to  clarify  whether  the 
notice  is  triggered  by  the  date  of  the 
initial  change  or  the  date  the  change 
becomes  permanent;  it  is  the  latter. 

Based  on  the  comments  and  upon 
further  analysis,  the  Board  has  retained 
the  current  rule.  The  notice  provided  to 
consumers  reflects  a  change  in  terms 
that  has  already  been  made.  Since  many 
institutions  send  statements  monthly,  in 
many  cases  consumers  will  obtain 
notice  in  or  around  45  days  after  the 
change.  In  all  instances,  notice  will  be 
provided  within  90  days.  Given  the 
likelihood  that  a  section  8(a)(2)  change 
is  rare,  and  that  most  notices  will  be 
provided  within  45  days  (and  all  no 


later  than  90  days),  the  minimal 
consumer  benefit  associated  with  the 
change  is  outweighed  by  the  potential 
compliance  cost  to  financial 
institutions. 

8(b)  Error  resolution  notice 

To  streamUne  the  regulation  and 
place  all  model  disclosure  forms  in  one 
location,  the  abbreviated  error 
resolution  notice  in  former  §  205.8(b) — 
which  an  institution  may  give  with  each 
periodic  statement  in  place  of  the  longer 
aimual  notice — has  been  moved  to 
appendix  A  (Model  Form  A-3). 
Language  has  been  added  to  clarify  that 
financial  institutions  may  use  a  form 
substantially  similar  to  the  model  form. 

Section  205.9 — Receipts  at  electronic 
terminals;  periodic  statements 

This  section  contains  a  number  of 
editorial  revisions  and  several 
substantive  changes.  New  paragraphs 
and  headings  have  been  added  to  better 
organize  the  text  concerning  the  content 
of  disclosures. 

Disclosure  format  requirements,  and 
former  paragraph  (e)  concerning  use  of 
abbreviations,  have  been  moved  to 
§  205.4.  Former  footnote  2.  which 
permits  a  financial  institution  to  make 
receipts  available  through  a  third  party, 
has  been  moved  to  the  commentary 
Two  obsolete  paragraphs,  (f)  and  (g), 
which  dealt  with  receipts  from 
terminals  purchased  prior  to  1980  and 
delayed  effective  dates  for  certain 
periodic  statements  have  been  deleted 

9(a)(1)— Amount 

The  former  regulation  allowed 
financial  institutions  other  than  the 
account-holding  institution  to  include  a 
charge  for  the  transfer  in  the  total 
amount  of  the  transfer,  pro\'ided  the 
amount  of  the  charge  is  disclosed  on  the 
receipt  and  on  a  sign  posted  on  or  at  the 
terminal.  The  final  rule  permits  all 
financial  institutions  (including  the 
account-holding  institution)  to  include 
the  charge  in  the  total  amount  of  the 
transfer,  if  the  appropriate  disclosures 
are  made;  and  permits  institutions  to 
display  the  fee  on  or  at  the  terminal — 
meaning  either  on  a  sign  posted  at  the 
terminal  or  on  the  terminal  screen  itself. 

Some  commenters  requested 
clarification  as  to  whether  disclosure  of 
a  transaction  fee  on  the  receipt  or  at  the 
terminal  would  substitute  for  disclosure 
of  the  fee  under  §205. 7(a)(5).  initial 
disclosures.  Institutions  holding  a 
consumer's  account  must  continue  to 
disclose  transaction  fees  under 
§  205.7(a)(5).  as  well  as  on  the  receipt 
and  at  the  terminal 

The  Board  solicited  comment  on 
whether  consumers  would  need 
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protections  if  the  fee  is  displayed  on  the 
screen,  for  example,  allowing  the 
consumer  to  cancel  the  transaction  after 
the  fee  is  disclosed.  Commenters 
generally  believed  that  displaying  the 
fee  on  a  screen  provided  adequate 
notice,  as  long  as  consumers  are 
provided  with  the  option  to  cancel  the 
transaction  after  receiving  notice.  This 
interpretation  is  reflected  in  comment 
q(a){l)-l  of  the  staff  commentary. 

9(all3)—T\^e 

The  examples  included  in  former 
paragraph  (a)(3)  have  been  moved  to  the 
commentary. 

9(a )( 4 1 — Iden  tification 

In  a  previous  rulemaking,  the  Board 
deleted  the  requirement  that  a  financial 
institution  "uniquely"  identify  the 
consumer  See  55  FR  15032  (March  22. 
1995).  The  final  rule,  effective  April  24, 
1995,  no  longer  requires  that  terminal 
receipts  uniquely  identify  the  consumer, 
the  consumer's  account,  or  the 
consumer's  card  The  change  allows 
institutions  to  truncate  the  number  on 
the  receipt  and  helps  protect  consumers 
and  financial  institutions  against 
fraudulent  withdrawals. 

9la)l5t — Terminal  location 

This  paragraph  incorporates  the 
substance  of  former  §205.9(b)(l)(iv).  the 
rules  regarding  terminal  identification 
on  receipts;  former  footnote  5  and  much 
of  the  explanatory  material  on 
describing  locations  has  been  moved  to 
•.he  commentary 

The  Board  had  proposed  to  delete  the 
exception  in  footnote  5  allowing 
institutions  (1)  to  omit  the  name  of  the 
city  and  state  if  all  of  the  terminals 
owned  or  operated  by  the  financial 
institution  providing  the  statement  are 
located  in  the  same  city,  or  if  the  system 
in  which  the  financial  institution's 
terminal  participates  is  located  in  the 
same  city  and  (2)  to  omit  the  state  if  all 
of  the  terminals  arc  located  in  the  same 
state.  Since  most  institutions  that  offer 
ATM  access  belong  to  networks 
operating  on  an  interstate  basis,  the 
Board  believed  that  few.  if  any,  financial 
institutions  would  be  able  to  take 
advantage  of  the  exc:eption  provided  by 
the  footnote.  The  Board  solicited 
comment  on  whether  the  exception  is 
still  used  by  institutions.  Many 
commenters  stated  that  credit  unions 
and  "closed  systems  '  frequently  used  at 
universities  continue  to  benefit  from 
this  exception  because  such  institutions 
do  not  belong  to  interstate  networks. 
Thus,  the  Board  has  retained  the 
exception  but  moved  it  to  the 
commentary.  (See  comment 
205.9(a)(5)('iv}-l.) 


The  rules  regarding  terminal 
identification  on  the  receipt  have  been 
slightly  modified.  Former 
§  205.9(b)(l)(iv)(C)  allowed  financial 
institutions  to  identify  the  terminal 
location  by  using  the  name  of  the  entity 
at  whose  place  of  business  the  terminal 
is  located  or  the  entity  that  owns  or 
operates  the  terminal  (such  as  the 
financial  institution).  Footnote  7 
required,  however,  that  if  the  financial 
institution  owns  or  operates  terminals  at 
more  than  one  location,  the  terminal 
location  must  be  identified  on  the 
periodic  statement  in  accordance  with 
former  9(b)(l)(iv)  (A)  or  (B)  and  had  to 
provide  either  a  street  address  or  a 
generally  accepted  name  for  the 
location.  If  an  institution  owned  only 
one  terminal  (and  did  not  belong  to  a 
network),  however,  it  could  identify  the 
terminal  using  its  own  name  under 
paragraph  9(b)(l)(iv)(C).  The  final  rule 
omits  the  footnote,  removing  the 
limitation  so  that  the  receipt  and  the 
periodic  statement  may  provide  the 
terminal  location  by  giving  the  name  of 
the  institution  if  it  is  other  than  the 
account-holding  institution.  The  Board 
believes  this  change  makes  the 
provision  available  to  more  institutions, 
since  very  few  institutions  own  and 
operate  only  one  terminal  and  do  not 
belong  to'^  network.  Commenters  . 
generally  believed  this  change  would 
not  adversely  reduce  consumer 
information. 

9(a)(6l  Third  party  transfer 

Paragraph  (a)(6),  which  requires 
disclosure  of  the  name  of  any  third 
party  to  or  from  whom  funds  are 
transferred,  has  been  revised,  guidance 
on  the  use  of  codes  as  identification  or 
the  e.xception  to  the  requirement  when 
the  name  of  the  payee  cannot  be 
duplicated  by  the  terminal  has  been 
incorporated  into  the  commentary.  (See 
comment  205  9(a)(6)-l.) 

91  b)  Periodic  statements 

9(b)(1) — Transaction  information 

For  each  transfer  initiated  at  an 
electronic  terminal,  paragraph  (b)(l)(iv) 
requires  financial  institutions  to 
disclose  on  the  periodic  statement  the 
l(x:ation  of  the  terminal  as  it  appeared 
on  the  receipt  provided  under 
§  205  9(a).  Under  the  former  rule,  if  a 
code  or  terminal  number  on  the  receipt 
was  used  to  identify  the  location,  both 
the  code  emd  a  description  of  the 
location,  as  specified  in  §  205.9(b)(l)(iv) 
had  to  be  disclosed  on  the  periodic 
statement.  The  final  rule  does  not 
require  a  restatement  of  the  code  in 
addition  to  the  location  description. 
Commenters  generally  supported  this 


revision,  noting  that  the  code  was  of 
Uttle  use  and  that  rules  of  the  National 
Association  of  Automated  Clearing 
Houses  already  require  codes  to  be 
retained  by  the  institution  which  would 
allow  consumers  to  get  the  code  upon 
request.  The  substance  of  footnote  4a. 
which  provided  that  a  financial 
institution  need  not  identify  the 
terminal  location  for  transactions  that 
involve  the  deposit  of  cash,  checks, 
drafts,  or  similar  paper  instruments  at 
electronic  terminals,  has  been 
incorporated  into  paragraph  (b)(l)(iv). 

Former  footnote  4  permitted  financial 
institutions  to  provide  transaction 
information  on  documents  that 
accompany  the  periodic  statement;  and 
permits  the  use  of  codes,  if  explained  on 
either  the  statement  or  the 
accompanying  documents.  Former 
footnote  9  allowed  an  institution  to  omit 
the  identification  of  third  parties  from 
periodic  statements  if  their  names 
appear  on  checks,  drafts,  or  similar 
paper  instruments  deposited  to  the 
consumer's  account  at  an  electronic 
terminal.  The  substance  of  former 
footnotes  4  and  9  has  been  moved  to  the 
commentary.  (See  comments  205.9(b)-6 
and  205.9(b)(l)(v)-6.) 

9(b)(3)— Fees 

The  reference  in  former  §  205.9(b)(3) 
that  a  periodic  statement  required  by 
Regulation  E  need  not  disclose  any 
finance  charge  imposed  under  12  CFR 
226.7(fl  has  been  moved  to  the 
commentary.  (See  comment  205.9(b)(3)- 
3.) 

The  Board  solicited  comment  on 
whether  regulatory  compliance  burden 
would  be  eased  if  the  fee  disclosure 
requirements  in  Regulations  E  and  DD 
were  identical.  Many  commenters 
preferred  having  the  option  of 
complying  with  Regulation  E  or 
Regulation  DD.  The  Board  has  retained 
the  existing  fee  disclosure  requirements. 

9(c)  Exceptions  to  the  periodic 
statement  requirements  for  certain 
accounts 

The  final  rule  incorporates  current 
paragraphs  (c),  (d),  (h),  and  footnote  9a 
in  §  205.9(c),  pertaining  to  intra- 
institutional  transfers  and  the 
circumstances  in  which  a  periodic 
statement  for  EFT  transactions  is  not 
required  (for  example,  for  a  passbook 
account  that  can  be  accessed 
electronically  only  by  preauthorized 
transfers  to  the  account)  or  is  not 
required  on  a  monthly  cycle.  Some 
editorial  changes  have  been  made  in  the 
final  rule  that  differ  slightly  from  the 
proposal  but  no  substantive  change  is 
intended. 
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9(d} — Documentation  for  foreign- 
initiated  transfers 

Paragraph  (d)  incorporates  the 
substance  of  former  paragraph  (i) 
without  substantive  change. 

Section  205.10 — Preauthorized  transfers 

Section  205.10  sets  forth  general 
requirements  for  preauthorized 
transfers.  The  Board  has  reformatted 
and  made  editorial  changes  to  this 
section.  Substantive  changes  are 
discussed  below. 

10(a)  Preauthorized  transfers  to 
consumer's  account 

10(a)(3)— Crediting 

This  paragraph  (formerly  paragraph 
10(a)(2))  provides  that  when  a 
consiuner's  account  will  be  credited  by 
a  preauthorized  EFT  from  the  same 
payor  at  least  once  every  60  days,  an 
institution  must  credit  the  funds  to  the 
account  as  of  the  day  the  funds  for  the 
transfer  are  received.  The  Board 
believed  that  this  provision  was  not 
necessary  since  other  regulations 
address  both  when  funds  must  be  made 
available  to  the  consumer  and  when 
interest  must  be  paid  on  the  deposit  (see 
Regulation  CC,  12  CFR  part  229; 
Treasury  regulations.  31  CFR  part  210; 
and  ACH  association  rules).  The  Board 
solicited  comment  on  its  proposed 
deletion  of  paragraph  10(a)(2). 

Most  commenters  agreed  that 
Regulation  CC,  NACHA  rules  governing 
automated  clearing  house  transactions, 
and  Treasury  direct-deposit  rules 
adequately  covered  this  issue  and 
supported  the  Board's  proposal  to  delete 
the  requirement.  Several  commenters 
requested  that  a  reference  to  the  other 
rules  and  regulations  be  added  to  the 
paragraph  10(a)(2).  One  commenter 
distinguished  the  requirements  under 
paragraph  10(a)(2)  from  those  under 
other  rules  and  r^ulations,  noting  that 
paragraph  10(a)(2)  addressed  crediting 
and  that  the  NACHA  rules,  for  example, 
address  the  availability  of  funds  for 
withdrawal.  The  commenter 
recommended  retaining  the  current 
language. 

Upon  further  analysis,  the  Board 
believes  that  the  requirement  under 
current  paragraph  10(a)(2)  is,  in  fact, 
different  from  those  required  by  other 
regulations  and  has  retained  the  current 
rule  in  paragraph  10(a)(3). 

10(b)  Written  authorization  for 
preauthorized  transfers  from 
consumer's  account 

Under  the  former  rule,  preauthorized 
EFTs  from  a  consumer's  account  may  be 
authorized  by  the  consumer  only  in 
writing  (typically  a  signed  paper 


dociunent);  a  copy  of  the  authorization 
must  be  given  to  the  consumer.  To 
address  developments  in  electronic 
services  such  as  hom^  banking,  the 
Board  has  more  broadly  interpreted  a 
vmtten  authorization  to  include 
electronic  authorizations  which  are 
"similarly  authenticated"  by  the 
consumer.  The  Board  believes  this 
broader  interpretation  is  consistent  with 
the  requirement  in  section  907  of  the 
EFTA  that  the  authorization  be  in 
writing. 

This  change  would,  for  example, 
allow  preauthorized  transfers  in  an 
electronic  payment  system  to  be 
authenticated  by  a  "digital  signature"  or 
a  security  code.  The  Board  believes  that 
these  are  options  that  may  provide  the 
same  assurance  as  a  signature  in  a 
paper-based  system.  To  meet  the 
requirement  that  an  authorization  be  in 
writing,  the  electronic  agreement  would 
have  to  be  displayed  on  a  computer 
screen  (or  other  visual  display)  that 
enables  the  consumer  to  read  the 
communication.  The  person  that  obtains 
the  authorization  must  provide  an 
electronic  or  hard  copy  to  the  consimier. 
These  interpretations  are  codified  in  the 
commentary. 

10(e)  Compulsory  use 

This  paragraph  incorporates  section 
913  of  the  EFTA,  which  places  certain 
restrictions  on  compulsory  use  of  EFTs 
as  a  condition  of  credit,  employment,  or 
receipt  of  government  benefits.  This 
paragraph  also  clarifies  that  the 
provision  appUes  to  persons  such  as 
employers,  and  not  just  to  financial 
institutions.  In  the  former  regulation, 
the  prohibition  against  compulsory  use 
was  referenced  in  footnote  la. 

Section  205. 1 1— Procedures  for 
resolving  errors 

The  Board  has  reformatted  this 
section  and  made  editorial  revisions  to 
simplify  the  language  and  facilitate 
comphance.  The  one  substantive 
change,  discussed  below,  allows  a 
financial  institution  three  business  days 
to  provide  notice  after  it  has  determined 
that  an  error  has  occurred. 

"The  substance  of  three  footnotes  has 
been  moved  to  the  conunentary: 
footnote  10,  permitting  an  institution  to 
prescribe  procedures  for  giving  an  error 
notice;  footnote  11,  defining  an 
agreement  for  piuposes  of  §  205.14;  and 
footnote  12,  allowing  institutions  to  use 
a  periodic  statement  to  inform 
consiuners  that  no  error  has  occurred. 

The  substance  of  former  paragraphs 
(d)(1),  (3);  (e)(1);  and  (g)  has  been  moved 
to  the  commentary.  Paragraph  (e)  on 
reasserting  errors  replaces  former 
paragraph  (h).  Former  paragraph  (i). 


rules  relating  to  the  TILA.  has  been 
moved  to  §205.12. 

11(c)  Time  limits  and  extent  of 
investigation 

Paragraph  11(c)  combines  former 
paragraphs  11(c)  and  11(d)(2) 
concerning  investigation  of  errors.  The 
regulation  requires  a  financial 
institution  to  provide  the  consiuner 
with  a  written  explanation,  within  the 
prescribed  time  period  (either  10 
business  days  or  45  calendar  days),  if  an 
error  occurred.  If  an  erro/  did  not  occur 
and  the  financial  institution  is  operating 
under  the  45-day  rule,  the  institution 
has  three  additional  days  to  notify  the 
consumer  of  its  findings.  Section  908  of 
the  EFTA  makes  clear  the  extra  time  is 
available  when  no  error  occurred,  but  is 
silent  on  the  availabiUty  of  extra  time 
when  an  error  is  found. 

To  facihtate  compliance,  the  Board 
has  used  its  exception  authority  under 
section  904(c)  to  permit  institutions  to 
give  notice  within  three  business  days 
of  concluding  its  investigation 
regardless  of  the  procedure  being 
followed  and  whether  or  not  an  error 
has  been  foimd.  The  statutory  language 
contained  in  section  908(d)  lends  itself 
to  such  an  interpretation,  and  the  Board 
beUeves  the  change  will  facihtate 
compUance  with  the  section  without 
any  significant  loss  of  consiuner 
protection. 

Commenters  requested  that  the  Board 
consider  extending  the  time  periods  for 
investigations  of  errors  on  new  accounts 
based  on  concerns  about  fraud  and 
misrepresentation.  The  Board  has 
pubUshed  a  proposed  rule  elsewhere  in 
today's  Federal  Register  that  would 
change  the  timing  for  error  resolution  on 
new  accounts. 

1 1(d)  Procedures  if  financial  institution 
determines  no  error  or  different  error 
occurred 

This  paragraph  simpUfies  and 
replaces  former  paragraph  11(f). 

Section  205.12— Relation  to  other  laws 

This  section  contains  the  various 
references  to  the  Truth  in  Lending  Act 
(TILA)  and  Regulation  Z  formerly 
dispersed  throughout  Regulation  E.  The 
section  also  includes  the  standards 
applied  by  the  Board  in  granting  a  state 
law  preemption  or  in  making  an 
exemption  determination. 

12(a)  Relation  to  Truth  in  Lending 

AH  references  from  §§  205.5.  205.6. 
and  205.11  to  compUance  with  both  the 
TILA  and  the  EFTA  are  consoUdated  in 
this  paragraph  to  facilitate  compliance. 
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12(b)  Preemption  of  inconsistent  state 
laws 

Former  §  205.12  (a)  and  (b)  are 
incorporated  in  paragraph  (b).  Former 
§205. 12(c).  which  establishes 
procedures  for  preemption,  has  been 
deleted  from  the  regulation.  The 
procedures  for  requesting  a  preemption 
determination  are  available  from  the 
Board  upon  request. 

12(c)  State  exemptions 

Paragraph  (c)  (formerly  (d))  contains 
the  rules  'he  Board  applies  in  granting 
a  state  exemption. 

Section  205.1 3 — Administrative 
enforcement:  record  retention 

Former  §  205.13  contained 
information  about  administrative 
enforcement,  issuance  of  staff 
interpretations,  and  record  retention. 
Much  of  this  information  has  been 
moved  to  the  appendices,  with  the 
exception  of  the  provision  on  record 
retention.  Specifically,  former  paragraph 
(a)  listed  the  federal  agencies  charged 
with  administrative  enforcement  of  the 
act  and  regulation;  revised  paragraph  (a) 
merely  cross-references  Appendix  B, 
which  lists  the  federal  enforcement 
agencies  in  greater  detail.  Former 
paragraph  (b)  dealt  with  issuance  of  staff 
interpretations,  this  material  has  been 
updated  to  describe  the  staff 
commentary  process  that  replaced  the 
old  interpretation  letters,  and  has  been 
moved  to  new  Appendix  C.  Former 
paragraph  (c).  record  retention,  has  t)een 
redesignated  paragraph  (b). 

13(bj  Record  retention 

Only  certain  provisions  of  the  act  and 
regulation  apply  to  persons  other  than 
financial  institutions  (for  example,  the 
compulsory  use  provisions  of  section 
913,  which  apply  to  employers, 
creditors,  and  government  agencies). 
The  proposal  would  have  limited  the 
record  retention  requirements  to 
financial  institutions,  rather  than 
covering  "any  person  subject  to  the  act 
and  regulation."  The  majoritv  of  the 
comnienters  addressing  this  issue 
opposed  the  proposed  change,  arguing 
that  the  same  record  retention 
requirement  should  apply  to  all  persons 
subject  to  the  regulation,  and  that  the 
proposed  change  rould  adversely  affect 
enforcement.  The  Board  has  retained  the 
current  rule;  the  record  retention 
requirements  contmue  to  apply  to  all 
persons  subject  to  the  act  and 
regulation. 


Section  205.14 — Electronic  fund  transfer 
service  provider  not  holding  consumer's 
account 

Substantial  editorial  revisions  have 
been  made  to  this  section  to  simplify  the 
text. 

1 4(a)  Electronic  fund  transfer  service 
providers  subject  to  regulation 

Revised  paragraph  (a)  deals  expressly 
with  the  entities  subject  to  section 
205.14.  and  identifies  entities  more 
clearly  by  setting  forth  the  conditions 
for  coverage  under  section  205.14  in 
separate  subparagraphs. 

14(b)  Compliance  by  electronic  fund 
transfer  service  provider 

This  paragraph  contains  much  of  the 
material  that  appeared  in  former 
paragraph  (a),  and  sets  forth  the 
compliance  responsibilities  of  a  non- 
account-holding  service  provide;.  The 
material  has  been  revised  and 
reorganized  for  greater  clarity,  without 
substantive  change. 

14(c)  Compliance  by  account-holding 
institution 

This  paragraph  sets  forth  the 
compliance  responsibilities  of  the 
account-holding  institution,  and  is 
substantively  unchanged  from  former 
paragraph  (b).  Former  footnote  13, 
regarding  delayed  effective  dates,  has 
been  deleted  as  obsolete.  The  substance 
of  former  paragraph  (c),  providing 
guidance  on  when  there  is  an  agreement 
between  a  service  provider  and  an 
account-holding  institution,  has  been 
moved  to  the  commentary. 

Section  205.15 — Electronic  fund  transfer 
of  government  benefits 

In  March  1994,  the  Board  issued  a 
final  rule  relating  to  the  coverage  by  the 
EFTA  and  Regulation  E  of  government 
benefits  that  federal,  state,  and  local 
governments  disburse  to  recipients  by 
means  of  electronic  benefit  transfer 
(EBT)  programs,  adding  a  new  section 
205.15  to  Regulation  E  (59  FR  10678. 
March  7,  1994).  This  section  is 
unchanged  from  the  one  originally 
issued. 

Appendix  A — Model  Disclosure  Clauses 
and  Forms 

The  model  forms  contained  in  the 
former  regulation  have  been 
consolidated  in  Appendix  A.  As  noted 
earlier,  the  error  resolution  notices  in 
former  §§  205.7(a)(10)  and  205.8(b)  have 
been  moved  from  the  regulation  to 
Appendix  A  to  streamline  the  regulation 
(see  Model  Form  A-3). 


Appendix  B — Administrative 
enforcement 

Appendix  B  lists  the  federal 
enforcement  agencies  responsible  for 
enforcing  Regulation  E  for  particular 
classes  of  institutions. 

Appendix  C — Issuance  of  staff 
interpretations 

The  final  rule  adds  a  new  appendix  C 
to  replace  former  §  205.13(b)  pertaining 
to  staff  interpretations  of  Regulation  E. 
The  Board  will  continue  to  rely  on  the 
publication  of  interpretations  in  the 
official  staff  commentary  as  the  primary 
means  of  interpreting  the  regulation.  In 
keeping  with  the  practice  that  has  been 
in  place  for  years,  the  final  rule  deletes 
any  reference  to  unofficial  staff 
interpretations  that  are  in  writing, 
limiting  written  interpretations  to  those 
that  appear  in  the  staff  commentary,  as 
revised.  The  Board  believes  this  to  be 
the  most  efficient  and  useful  way  to 
facilitate  compliance. 

III.  Regulatory  Flexibility  Analysis 

The  Board's  Office  of  the  Secretary 
has  prepared  an  economic  impact 
statement  on  the  amendment  to 
Regulation  E.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551, at (202)  452-3245. 

rv.  Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
No  comments  specifically  addressing 
the  burden  estimate  were  received. 

The  collection  of  information 
requirements  in  this  regulation  are 
found  in  12  CFR  Part  205.  This 
information  is  mandatory  (15  U.S.C. 
1693  et  seq.)  to  ensure  adequate 
disclosure  of  basic  terms,  costs,  and 
rights  relating  to  electronic  fund  transfer 
(EFT)  services  provided  to  consumers. 
The  respondents/recordkeepers  are  for- 
profit  financial  institutions,  including 
small  businesses.  Records  must  be 
retained  for  twenty-four  months. 
Regulation  E  applies  to  all  types  of 
financial  institutions,  not  just  state 
member  banks.  However,  under 
Paperwork  Reduction  Act  regulations, 
the  Federal  Reserve  accounts  for  the 
burden  of  the  paperwork  associated 
with  the  regulation  only  for  state 
member  banks.  Other  agencies  account 
for  the  Regulation  E  paperwork  burden 
on  their  respective  constituencies. 
Please  contact  the  appropriate  agency 


for  an  estimate  of  this  proposed 
regulation's  affect  on  other  institutions. 

The  revisions  are  expected  to  decrease 
the  associated  paperwork  burden  on 
state  member  banks.  It  is  estimated  that 
25  percent  of  small  state  member  banks 
have  no  covered  activities  other  than 
preauthorized  transfers.  Thus  the 
Federal  Reserve  estimates  that  raising 
the  asset-size  cutoff  from  $25  million  to 
$100  million  will  decrease  the  number 
of  covered  state  member  banks  from 
1,000  to  873.  The  estimated  burden  per 
response  ranges  from  fifteen  seconds 
(for  an  ATM  receipt)  to  30  minutes  (for 
notice  of  revised  error  resolution  ndes). 
The  Federal  Reserve  estimates  the 
average  frequency  of  response  to  be 
85,800  responses  per  respondent  each 
year.  Thus,  the  total  amount  of  annual 
burden  is  estimated  to  be  474,804  hours, 
a  decrease  of  13  percent  from  543,447 
hours. 

List  of  Subjects  in  12  CFR  Part  205 

Consumer  protection.  Electronic  fund 
transfers.  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  205  as  set  forth  below: 

PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1693. 

2.  The  table  of  contents  for  part  205 
is  revised  to  read  as  follows: 

Sec. 

205.1  Authority  and  purpose. 

205.2  Definitions. 

205.3  Coverage. 

205.4  General  disclosure  requirements; 
jointly  offered  services. 

205.5  Issuance  of  access  devices. 

205.6  Liability  of  consumer  for 
unauthorized  transfers. 

205.7  Initial  disclosures. 

205.8  Change  in  terms  notice;  error 
resolution  notice. 

205.9  Receipts  at  electronic  terminals; 
periodic  statements. 

205.10  Preauthorized  transfers. 

205.1 1  Procedures  for  resolving  errors. 

205.12  Relation  to  other  laws 

205.13  Administrative  enforcement;  record 
retention. 

205.14  Electronic  fund  transfer  service 
provider  not  holding  consumer's 
account. 

205.15  Electronic  fund  transfer  of 
government  benefits. 

Appendix  A  to  Part  205 — Model  Disclosure 

Clauses  and  Forms 
Appendix  B  to  Part  205 — Federal 

Enforcement  Agencies 
Appendix  C  to  Part  205 — Issuance  of  Staff 

Interpretations 


Supplement  1  to  Purt  205 — Ofhcial  Staff 
Interpretations 

3.  Sections  205.1  through  205.15  are 
revised  to  read  as  follows: 

§  205. 1    Autttortty  and  purpoaa. 

(a)  Authority.  The  regulation  in  this 
part,  known  as  Regulation  E,  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  pursuant  to  the 
Electronic  Fund  Transfer  Act  (15  U.S.C. 
1693  et  seq.).  The  information-collection 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  No.  7100-0200. 

Oi)  Purpose.  This  part  carries  out  the 
purposes  of  the  Electronic  Fimd 
Transfer  Act,  which  establishes  the 
basic  rights,  UabiUties,  and 
responsibilities  of  consumers  who  use 
electronic  fund  transfer  services  and  of 
financial  institutions  that  offer  these 
services.  The  primary  objective  of  the 
act  and  this  part  is  the  protection  of 
individual  consumers  engaging  in 
electronic  fund  transfers. 

§206.2    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)(1)  Access  device  means  a  card, 
code,  or  other  means  of  access  to  a 
consimier's  account,  or  any  combination 
thereof,  that  may  be  used  by  the 
consumer  to  initiate  electronic  fund 
transfers. 

(2)  An  access  device  becomes  an 
accepted  access  device  when  the 
consumer: 

(i)  Requests  and  receives,  or  signs,  or 
uses  (or  authorizes  another  to  use)  the 
access  device  to  transfer  money  between 
accounts  or  to  obtain  money,  property, 
or  services; 

(ii)  Requests  validation  of  an  access 
device  issued  on  an  imsolicited  basis;  or 

(iii)  Receives  an  access  device  in 
renewal  of.  or  in  substitution  for,  an 
accepted  access  device  &t)m  either  the 
financial  institution  that  initially  issued 
the  device  or  a  successor. 

(b)(1)  Account  means  a  demand 
deposit  (checking),  savings,  or  other 
consumer  asset  accouint  (other  than  an 
occasional  or  incidental  credit  balance 
in  a  credit  plan)  held  directly  or 
indirectly  by  a  financial  institution  and 
estabUshed  primarily  for  personal, 
family,  or  household  purposes. 

(2)  The  term  does  not  include  an 
account  held  by  a  financial  insdtution 
under  a  bona  fide  trust  agreement. 

(c)  Act  means  the  Electronic  Fund 
Transfer  Act  (title  IX  of  the  Consumer 
Credit  ProtecUon  Act,  15  U.S.C.  1693  et 
seq.). 

(d)  Business  day  means  any  day  on 
which  the  offices  of  the  consumer's 


financial  institution  are  open  to  the 
pubUc  for  carrying  on  substantially  ail 
business  functions. 

(e)  Consumer  means  a  natural  person. 

(f)  Credit  means  the  right  granted  by 
a  fiiiancial  institution  to  a  consimier  to 
defer  payment  of  debt,  incur  debt  and 
defer  its  payment,  or  purchase  property 
or  services  and  defer  payment  Qierefor. 

(g)  Electronic  fund  transfer  is  defined 
in  §205.3. 

(h)  Electronic  terminal  means  an 
electronic  device,  other  than  a 
telephone  operated  by  a  consumer, 
through  which  a  constmier  may  initiate 
an  electronic  fund  transfer.  The  term 
includes,  but  is  not  limited  to,  point-of- 
sale  terminals,  automated  teller 
machines,  and  cash  dispensing 
machines. 

(i)  Financial  institution  means  a  bank, 
savings  association,  credit  union,  or  any 
other  person  that  directly  or  indirectly 
holds  an  account  belonging  to  a 
consumer,  or  that  issues  an  access 
device  and  agrees  with  a  consumer  to 
provide  electronic  fimd  transfer 
services. 

(j)  Person  means  a  natural  person  or 
an  organization,  including  a 
corporation,  government  agency,  estate, 
trust,  partnership,  proprietorship, 
cooperative,  or  association. 

(k)  Preauthorized  electronic  fund 
transfer  means  an  electronic  fund 
transfer  authorized  in  advance  to  recur 
at  substantially  regular  intervals. 

(1)  State  means  any  state,  territor}-.  or 
|>ossession  of  the  United  States;  the 
District  of  Columbia;  the 
Conmionwealth  of  Puerto  Rico;  or  any 
pohtical  subdivision  of  the  above  in  this 
paragraph  (1). 

(m)  Unauthorized  electronic  fund 
transfer  means  an  electronic  fund 
transfer  from  a  consumer's  accoimt 
initiated  bv  a  person  other  than  the 
consumer  without  actual  authority  to 
initiate  the  transfer  and  from  which  the 
consumer  receives  no  benefit  The  term 
does  not  include  an  electronic  fund 
transfer  initiated: 

(1)  Bv  a  person  who  was  furnished  the 
access  device  to  the  consumer's  account 
by  the  consumer,  unless  the  consumer 
has  notified  the  financial  institution  that 
transfers  by  that  person  are  no  longer 
authorized; 

(2)  With  fraudulent  intent  by  the 
consumer  or  any  person  acting  in 
concert  with  the  consumer;  or 

(3)  Bv  the  financial  institution  or  its 
employee. 

§206.3    Coverage. 

(a)  General  This  part  appUes  to  any 
electronic  fund  transfer  that  authorizes 
a  financial  institution  to  debit  or  credit 
a  consumer's  account.  Generally,  this 
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part  applies  to  financial  institutions.  For 
purposes  of  §§  205. 10  (b),  (d),  and  (e) 
and  205.13.  this  part  applies  to  any 
person. 

(b)  Electronic  fund  transfer.  The  term 
electronic  fund  transfer  means  any 
transfer  of  funds  that  is  initiated 
through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape 
for  the  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes,  but  is  not  limited  to: 

(1)  Point-of-sale  transfers; 

(2)  Automated  teller  machine 
transfers; 

(3)  Direct  deposits  or  withdrawals  of 
funds; 

(4)  Transfers  initiated  by  telephone: 
and 

(5)  Transfers  resulting  from  debit  card 
transactions,  whether  or  not  initiated 
through  an  electronic  terminal 

(c)  Exclusions  from  coverage.  The 
term  electronic  fund  transfer  does  not 
include: 

(1)  Checks.  Any  transfer  of  funds 
originated  by  check,  draft,  or  similar 
paper  instrument;  or  any  payment  made 
by  check,  draft,  or  similar  paper 
instrument  at  an  electronic  terminal 

(2)  Checli.  guarantee  or  authonzation. 
Any  transfer  of  funds  that  guarantees 
payment  or  authorizes  acceptance  of  a 
check,  draft,  or  similar  paper  instalment 
but  that  does  not  directly  result  in  a 
debit  or  credit  to  a  consumer's  account. 

(3)  Wire  or  other  similar  transfers. 
.\n\  transfer  of  hmds  through  Fedwire 
or  through  a  similar  wire  transfer  system 
that  is  used  primarily  for  transfers 
between  financial  institutions  or 
between  businesses 

(4)  Securities  and  ronunodities 
transfers.  Any  transfer  of  funds  the 
primary  purpose  of  which  is  the 
purchase  or  sale  of  a  sec;urity  or 
commodity,  if  the  security  or 

commodity  is: 

(i)  Regulated  by  thq  Securities  and 
E.xchange  Commission  or  the 
Commodity  Futures  Trading 
Commission, 

(li)  Purchased  or  sold  through  a 
broker-dealer  regulated  by  the  Securities 
and  E.xchange  Commission  or  through  a 
futures  commission  merchant  regulated 
by  the  Commodity  Futures  Trading 
Commission;  or 

(iii)  Held  in  book-entry  form  by  a 
Federal  Reserve  Bank  or  federal  agency. 

(5)  Automatic  transfers  by  account- 
holding  institution.  Any  transfer  of 
funds  under  an  agreement  between  a 
consumer  and  a  financial  institution 
which  provides  that  the  institution  will 
initiate  individual  transfers  without  a 
specific  request  from  the  consumer: 

(i)  Between  a  consumer's  accounts 
within  the  financial  institution. 


(ii)  From  a  consume.'-'',  account  to  an 
account  of  a  member  of  the  consumer's 
family  held  in  the  same  financial 
institution;  or 

(iii)  Between  a  consumer's  account 
and  an  account  of  the  financial 
institution,  except  that  these  transfers 
remain  subject  to  §  205.10(e)  regarding 
compulsory  use  and  sections  915  and 
916  of  the  act  regarding  civil  and 
criminal  liability. 

(6)  Telephone-initiated  transfers.  Any 
transfer  of  funds  that: 

(i)  Is  initiated  by  a  telephone 
communication  between  a  consumer 
and  a  financial  institution  making  the 
transfer;  and 

(ii)  Does  not  take  place  under  a 
telephone  bill-payment  or  other  written 
plan  in  which  periodic  or  recurring 
transfers  are  contemplated. 

(7)  Small  institutions.  Any 
preauthorized  transfer  to  or  from  an 
account  if  the  assets  of  the  account- 
holding  financial  institution  were  $100 
million  or  less  on  the  preceding 
December  31.  If  assets  of  the  account- 
holding  institution  subsequently  exceed 
$100  million,  the  institution's 
exemption  for  preauthorized  transfers 
terminates  one  year  from  the  end  of  the 
calendar  yeau"  in  which  the  assets  exceed 
$100  million.  Preauthorized  transfers 
exempt  under  this  paragraph  (c)(7) 
remain  subject  to  §  205.10(e)  regarding 
compulsory  use  and  sections  915  and 
916  of  the  act  regarding  civil  and 
criminal  liability. 

§  205.4    General  disclosure  requirements; 
Jointly  offered  services. 

(a)  Form  of  disclosures.  Disclosures 
required  under  this  part  shall  be  clear 
and  readily  understandable,  in  writing, 
and  in  a  form  the  consumer  may  keep. 
A  financial  institution  may  use 
commonly  accepted  or  readily 
understandable  abbreviations  in 
complying  with  the  disclosure 
requirements  of  this  part. 

(b)  Additional  information: 
disclosures  required  by  other  laws.  A 
financial  institution  may  include 
additional  information  and  may 
combine  disclosures  required  by  other 
laws  (such  as  the  Truth  in  Lending  Act 
(15  use.  1601  et  seq.)  or  the  Truth  in 
Savings  Act  (12  U.S.C.  4301  et  seq.)) 
with  the  disclosures  required  by  this 
part. 

(c)  1  Reserved] 

(d)  Multiple  accounts  and  account 
holders — (1)  Multiple  accounts.  A 
financial  institution  may  combine  the 
required  disclosures  into  a  single 
statement  for  a  consumer  who  holds 
more  than  one  account  at  the 
institution. 


(2)  Multiple  account  holders.  For  joint 
accounts  held  by  two  or  more 
consumers,  a  financial  institution  need 
provide  only  one  set  of  the  required 
disclosures  and  may  provide  them  to 
any  of  the  account  holders. 

(e)  Services  offered  jointly.  Financial 
in.stitutions  that  provide  electronic  fund 
transfer  services  jointly  may  contract 
among  themselves  to  comply  with  the 
requirements  that  this  part  imposes  on 
any  or  all  of  them.  An  institution  need 
make  only  the  disclosures  required  by 
§§  205.7  and  205.8  that  are  within  its 
knowledge  and  within  the  purview  of 
its  relationship  with  the  consumer  for 
whom  it  holds  an  account. 

§  205.5    Issuance  of  access  devices. 

(a)  Solicited  issuance.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  financial  institution  may  issue 
an  access  device  to  a  consumer  only: 

(1)  In  response  to  an  oral  or  written 
request  for  the  device;  or 

(2)  As  a  renewal  of.  or  in  substitution 
for.  an  accepted  access  device  whether 
issued  by  the  institution  or  a  successor. 

(b)  Unsolicited  issuance.  A  financial 
institution  may  distribute  an  access 
device  to  a  consumer  on  an  unsolicited 
basis  if  the  access  device  is: 

(1)  Not  validated,  meaning  that  the 
institution  has  not  yet  performed  all  the 
procedures  that  would  enable  a 
consumer  to  initiate  an  electronic  fund 
transfer  using  the  access  device; 

(2)  Accompanied  by  a  clear 
explanation  that  the  access  device  is  not 
vahdated  and  how  the  consumer  may 
dispose  of  it  if  validation  is  not  desired; 

(3)  Accompanied  by  the  disclosures 
required  by  §  205.7,  of  the  consumer's 
rights  and  liabilities  that  will  apply  if 
the  access  device  is  validated;  and 

(4)  Validated  only  in  response  to  the 
consumer's  oral  or  written  request  for 
validation,  after  the  institution  has 
verified  the  consumer's  identity  by  a 
reasonable  means. 

§  205.6    Liability  of  consumer  for 
unauthorized  transfers. 

(a)  Conditions  for  liability.  A 
consumer  may  be  held  liable,  within  the 
limitations  described  in  paragraph  (b)  of 
this  section,  for  an  unauthorized 
electronic  fund  transfer  involving  the 
consumer's  account  only  if  the  financial 
institution  has  provided  the  disclosures 
required  by  §  205.7(b)(1),  (2).  and  (3).  If 
the  unauthorized  transfer  involved  an 
access  device,  it  must  be  an  accepted 
access  device  and  the  financial 
institution  must  have  provided  a  means 
to  identify  the  consumer  to  whom  it  was 
issued. 

(b)  Limitations  on  amount  of  liability. 
A  consumer's  liability  for  an 


unauthorized  electronic  fund  transfer  or 
a  series  of  related  unauthorized  transfers 
shall  be  determined  as  follows: 

(1)  Timely  notice  given.  If  the 
consumer  notifies  the  financial 
institution  within  two  business  days 
after  learning  of  the  loss  or  theft  of  the 
access  device,  the  consumer's  liability 
shall  not  exceed  the  lesser  of  $50  or  the 
amount  of  unauthorized  transfers  that 
occur  before  notice  to  the  financial 
institution. 

(2)  Timely  notice  not  given.  If  the 
consumer  fails  to  notify  the  financial 
institution  within  two  business  days 
after  learning  of  the  loss  or  theft  of  the 
access  device,  the  consiuner's  liabifity 
shall  not  exceed  the  lesser  of  $500  or  the 
sum  of: 

(i)  $50  or  the  amount  of  unauthorized 
transfers  that  occur  within  the  two 
business  days,  whichever  is  less;  and 

(ii)  The  amount  of  unauthorized 
transfers  that  occur  after  the  close  of  two 
business  days  and  before  notice  to  the 
institution,  provided  the  institution 
establishes  \ha\  these  transfers  would 
not  have  occurred  had  the  consumer 
notified  the  institution  within  that  two- 
day  period. 

(3)  Periodic  statement;  timely  notice 
not  given.  A  consumer  must  report  an 
unauthorized  electronic  fund  transfer 
that  appears  on  a  periodic  statement 
within  60  days  of  the  financial 
institution's  transmittal  of  the  statement 
to  avoid  liability  for  subsequent 
transfers.  If  the  consumer  fails  to  do  so. 
the  consumer's  liability  shall  not  rxceed 
the  amount  of  the  unauthorized 
transfers  that  occur  after  the  close  of  the 
60  days  and  before  notice  to  the 
institution,  and  that  the  institution 
establishes  would  not  have  occurred 
had  the  consumer  notified  the 
institution  within  the  60-day  period. 
When  an  access  device  is  involved  in 
the  unauthorized  transfer,  the  consumer 
may  be  liable  for  other  amounts  set  forth 
in  paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  as  applicable. 

(4)  Extension  of  time  limits.  If  the 
consumer's  delay  in  notifying  the 
financial  institution  was  due  to 
extenuating  circumstances,  the 
institution  shall  extend  the  times 
specified  above  to  a  reasonable  period. 

(5)  Notice  to  financial  institution,  (i) 
Notice  to  a  financial  institution  is  given 
when  a  consumer  takes  steps  reasonably 
necessary  to  provide  the  institution  vdth 
the  pertinent  information,  whether  or 
not  a  particular  employee  or  agent  of  the 
institution  actually  receives  the 
information. 

(ii)  The  consumer  may  notify  the 
institution  in  person,  by  telephone,  or  in 
writing. 


(iii)  Written  notice  is  considered 
given  at  the  time  the  consumer  mails  the 
notice  or  delivers  it  for  transmission  to 
the  institution  by  any  other  usual 
means.  Notice  may  tie  considered 
constructively  given  when  the 
institution  becomes  aware  of 
circumstances  leading  to  the  reasonable 
belief  that  an  unauthorized  transfer  to  or 
finm  the  consumer's  account  has  been 
or  may  be  made. 

(6)  Liability  under  state  law  or 
agreement.  If  state  law  or  an  agreement 
between  the  consumer  and  the  financial 
institution  imposes  less  Uability  than  is 
provided  by  this  section,  the  consumer's 
liability  shall  not  exceed  the  amount 
imposed  under  the  state  law  or 
agreement. 

§205.7    Initial  disclosures. 

(a)  Timing  of  disclosures.  A  financial 
institution  shall  make  the  disclosures 
required  by  this  section  at  the  time  a 
consumer  contracts  for  an  electronic 
fund  transfer  service  or  before  the  first 
electronic  fund  transfer  is  made 
involving  the  consimier's  account. 

(b)  Content  of  disclosures.  A  financial 
institution  shall  provide  the  following 
disclosures,  as  applicable: 

(1)  Uability  of  consumer.  A  summary 
of  the  consumer's  liability,  under 

§  205.6  or  under  state  or  other 
applicable  law  or  agreement,  for 
unauthorized  electronic  fund  transfers. 

(2)  Telephone  number  and  address. 
The  telephone  number  and  address  of 
the  person  or  office  to  he  notified  when 
the  consumer  believes  that  an 
unauthorized  electronic  fund  transfer 
has  been  or  may  be  made. 

(3)  Business  days.  The  financial 
institution's  business  days. 

(4)  Types  of  transfers;  limitations.  The 
type  of  electronic  fund  transfers  that  the 
consumer  may  make  and  any  hmitations 
on  the  frequency  and  dollar  amount  of 
transfers.  Details  of  the  limitations  need 
not  be  disclosed  if  confidentiality  is 
essential  to  maintain  the  security  of  the 
electronic  fund  transfer  system. 

(5)  Fees.  Any  fees  imposed  by  the 
financial  institution  for  electronic  fund 
transfers  or  for  the  right  to  make 
transfers. 

(6)  Documentation.  A  summary  of  the 
consumer's  right  to  receipts  and 
periodic  statements,  as  provided  in 

§  205.9,  and  notices  regarding 
preauthorized  transfers  as  provided  in 
§§  205.10(a).  and  205.10(d). 

(7)  Stop  payment.  A  summary  of  the 
consumer's  right  to  stop  payment  of  a 
preauthorized  electronic  fund  transfer 
and  the  procedure  for  placing  a  stop- 
payment  order,  as  provided  in 
§2'05.10(c). 


(8)  Liability  of  institution.  A  summary 
of  the  financial  institution's  liability  to 
the  consumer  under  section  910  of  the 
act  for  failure  to  make  or  to  stop  certain 
transfers. 

(9)  Confidentiality  The  circumstances 
under  which,  in  the  ordinan-  course  of 
business,  the  financial  institution  may 
provide  information  concerning  the 
consumer's  account  to  third  parties. 

[10]  Error  resolution  A  notice  that  is 
substantially  similar  to  Model  Form  A- 
3  as  set  out  in  Appendix  A  of  this  part 
concerning  error  resolution. 

§  205.8    Change  in  terms  notice;  error 
resolution  notice. 

(a)  Change  in  terms  notice — (1 )  Prior 
notice  required.  A  financial  institution 
shall  mail  or  deliver  a  written  notice  to 
the  consumer,  at  least  21  days  before  the 
effective  date,  of  any  change  in  a  term 
or  condition  required  to  b»e  disclosed 
under  §  205.7(b)  if  the  change  would 
result  in: 

(i)  Increased  fees  for  the  consumer; 

(ii)  Increased  liabiUty  for  the 
consumer; 

(iii)  Fewer  types  of  available 
electronic  fund  transfers;  or 

(iv)  Stricter  hmitations  on  the 
frequency  or  dollar  amount  of  transfers. 

(2)  Prior  notice  exception.  A  financial 
institution  need  not  give  prior  notice  if 
an  immediate  change  in  terms  or 
conditions  is  necessary  to  maintain  or 
restore  the  security  of  an  account  or  an 
electronic  fund  transfer  system  If  the 
institution  makes  such  a  change 
permanent  and  disclosure  would  not 
jeopardize  the  securitv  of  the  account  or 
svstem.  the  institution  shall  notify  the 
consumer  in  writing  on  or  with  the  next 
regularly  scheduled  periodic  statement 
or  within  30  days  of  making  the  change 
permanent. 

(b)  Error  resolution  notice.  For 
accounts  to  or  from  which  electronic 
fund  transfers  can  be  n^ade.  a  financial 
institution  shall  mail  or  deliver  to  the 
consumer,  at  least  once  each  calendar 
year,  an  error  resolution  notice 
substantially  similar  to  the  mod»l  form 
set  forth  in  Appendix  .\  of  this  part 
(Model  Form  A-3).  Alternatively,  an 
institution  may  include  an  abbreviated 
notice  substantially  similar  to  the  model 
form  error  resolution  notice  set  forth  in 
Appendix  A  of  this  part  (Model  Form 
A-3).  on  or  with  each  periodic 
statement  required  by  ^  205.9(b). 

§  205.9    Receipts  at  electronic  terminals; 
periodic  statenwnts. 

(a)  Receipts  at  electronic  terminals.  A 
financial  institution  shall  make  a  receipt 
available  to  a  consumer  at  the  time  the 
consumer  initiates  an  electronic  fund 
transfer  at  an  electronic  terminal.  The 
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receipt  shall  set  forth  the  following 
information,  as  applicable: 

(1)  Amount.  The  amount  of  the 
transfer.  A  transaction  fee  may  be 
included  in  this  amount,  provided  the 
amount  of  the  fee  is  disclosed  on  the 
receipt  and  displayed  on  or  at  the 
terminal. 

(2)  Date.  The  date  the  consumer 
initiates  the  transfer. 

(3)  Type.  The  type  of  transfer  and  the 
type  of  the  consumer's  account(s)  to  or 
from  which  funds  are  transferred.  The 
type  of  account  may  be  omitted  if  the 
access  device  used  is  able  to  access  only 
one  account  at  that  terminal. 

(4)  Identification.  A  number  or  code 
that  identifies  the  consumer's  account 
or  accounts,  or  the  access  device  used 
to  initiate  the  transfer.  The  number  or 
code  need  not  exceed  four  digits  or 
letters  to  comply  with  the  requirements 
of  this  paragraph  (a)(4). 

(5)  Terminal  location.  The  location  of 
the  terminal  where  the  transfer  is 
initiated,  or  an  identification  such  as  a 
code  or  terminal  number.  Except  in 
hmited  circumstances  where  all 
terminals  are  located  in  the  same  city  or 
state,  if  the  location  is  disclosed,  it  shall 
include  the  city  and  state  or  foreign 
country  and  one  of  the  following: 

(i)  Tne  street  address;  or 

(ii)  A  generally  accepted  name  for  the 
specific  location;  or 

(iii)  The  name  of  the  ov»mer  or 
operator  of  the  terminal  if  other  than  the 
account-holding  institution. 

(6)  Third  party  transfer.  The  name  of 
any  third  party  to  or  from  whom  funds 
are  transferred. 

fb)  Periodic  statements.  For  an 
account  to  or  from  which  electronic 
fund  transfers  can  be  made,  a  financial 
institution  shall  send  a  periodic 
statement  for  each  monthly  cycle  in 
which  an  electronic  fund  transfer  has 
occurred;  and  shall  send  a  periodic 
statement  at  least  quarterly  if  no  transfer 
has  occurred.  The  statement  shall  set 
forth  the  following  information,  as 
applicable: 

(1)  Transaction  information.  For  each 
electronic  fund  transfer  occurring 
during  the  cycle: 

(i)  The  amount  of  the  transfer; 

(ii)  The  date  the  transfer  was  credited 
or  debited  to  the  consumer's  account; 

(iii)  The  type  of  transfer  and  type  of 
account  to  or  from  which  funds  were 
transferred; 

(iv)  For  a  transfer  initiated  by  the 
consumer  at  an  electronic  terminal 
(except  for  a  deposit  of  cash  or  a  check, 
draft,  or  similar  paper  instrument),  the 
terminal  location  described  in 
paragraph  (a)(5)  of  this  section;  and 

(v)  The  name  of  any  third  party  to  or 
from  whom  funds  were  transferred. 


(2)  Account  number.  The  number  of 
the  account. 

(3)  Fees.  The  amount  of  any  fees 
assessed  against  the  account  during  the 
statement  period  for  electronic  fund 
transfers,  for  the  right  to  make  Irtmsfers, 
or  for  account  maintenance. 

(4)  Account  balances.  The  balance  in 
the  account  at  the  beginning  and  at  the  - 
close  of  the  statement  period. 

(5)  Address  and  telephone  number  for 
inquiries.  The  address  and  telephone 
number  to  be  used  for  inquiries  or 
notice  of  errors,  preceded  by  "Direct 
inquiries  to"  or  similar  language.  The 
address  and  telephone  number  provided 
on  an  error  resolution  notice  under 

§  205.8(b)  given  on  or  with  the 
statement  satisfies  this  requirement. 

(6)  Telephone  number  for 
preauthorized  transfers.  A  telephone 
number  the  consumer  may  call  to 
ascertain  whether  preauthorized 
transfers  to  the  consumer's  account  have 
occurred,  if  the  financial  institution 
uses  the  telephone-notice  option  under 

§205.10(a)(l)(iii). 

(c)  Exceptions  to  the  periodic 
statement  requirement  for  certain 
accounts — (1)  Preauthorized  transfers  to 
accounts.  For  accounts  that  may  be 
accessed  only  by  preauthorized  transfers 
to  the  accoimt  the  following  rules  apply: 

(i)  Passbook  accounts.  For  passbooK 
accounts,  the  financial  institution  need 
not  provide  a  periodic  statement  if  the 
institution  updates  the  passbook  upon 
presentation  or  enters  on  a  separate 
document  the  amount  and  date  of  each 
electronic  fund  transfer  since  the 
passbook  was  last  presented. 

(ii)  Other  accounts.  For  accounts 
other  than  passbook  accounts,  the 
financial  institution  must  send  a 
periodic  statement  at  least  quarterly. 

(2)  Intra-institutional  transfers.  For  an 
electronic  fund  transfer  initiated  by  the 
consumer  between  two  accounts  of  the 
consumer  in  the  same  institution, 
documenting  the  transfer  on  a  periodic 
statement  for  one  of  the  two  accounts 
satisfies  the  periodic  statement 
reouirement. 

(3)  Relationship  between  paragraphs 
(c)(1)  and  (c)(2)  of  this  section.  An 
account  that  is  accessed  by 
preauthorized  transfers  to  the  account 
described  in' paragraph  (c)(1)  of  this 
section  and  by  intra-institutional 
transfers  described  in  paragraph  (c)(2)  of 
this  section,  but  by  no  other  type  of 
electronic  fund  transfers,  qualifies  for 
the  exceptions  provided  by  paragraph 
(c)(1)  of  this  section  . 

(d)  Documentation  for  foreign- 
initiated  transfers.  The  failure  by  a 
financial  institution  to  provide  a 
terminal  receipt  for  an  electronic  fund 
transfer  or  to  document  the  transfer  on 


a  periodic  statement  does  not  violate 
this  part  if: 

(1)  The  transfer  is  not  initiated  within 
a  state;  and 

(2)  The  financial  institution  treats  an 
inquiry  for  clarification  or 
documentation  as  a  notice  of  error  in 
accordance  with  §  205.11. 

S  206.10    Preauthortzed  transfers. 

(a)  Preauthorized  transfers  to 
consumer's  account — (1)  Notice  by 
financial  institution.  When  a  person 
initiates  preauthorized  electronic  fund 
transfers  to  a  consumer's  account  at 
least  once  every  60  days,  the  accoimt- 
holding  financial  institution  shall 
provide  notice  to  the  consumer  by: 

(i)  Positive  notice.  Providing  oral  or 
written  notice  of  the  transfer  within  two 
business  days  after  the  transfer  occurs; 
or 

(ii)  Negative  notice.  Providing  oral  or 
written  notice,  within  two  business  days 
after  the  date  on  which  the  transfer  was 
scheduled  to  occur,  that  the  transfer  did 
not  occur;  or 

(iii)  Readily-available  telephone  line. 
Providing  a  readily  available  telephone 
line  that  the  consimier  may  call  to 
determine  whether  the  transfer  occurred 
and  disclosing  the  telephone  number  on 
the  initial  disclosure  of  account  terms 
and  on  each  periodic  statement. 

(2)  Notice  by  payor.  A  financial 
institution  need  not  provide  notice  of  a 
transfer  if  the  payor  gives  the  consumer 
positive  notice  that  the  transfer  has  been 
initiated. 

(3)  Crediting.  A  financial  institution 
that  receives  a  preauthorized  transfer  of 
the  type  described  in  paragraph  (a)(l]  of 
this  section  shall  credit  the  amount  of 
the  transfer  as  of  the  date  the  funds  for 
the  transfer  are  received. 

(b)  Written  authorization  for 
preauthorized  transfers  from 
consumer's  account.  Preauthorized 
electronic  fund  transfers  from  a 
consumer's  account  may  be  authorized 
only  by  a  writing  signed  or  similarly 
authenticated  by  the  consumer.  The 
person  that  obtains  the  authorization 
shall  provide  a  copy  to  the  consumer. 

(c)  Consumer's  right  to  stop 
payment — (1)  Notice.  A  consumer  may 
stop  payment  of  a  preauthorized 
electronic  fund  transfer  from  the 
consumer's  account  by  notifying  the 
financial  institution  orally  or  in  writing 
at  least  three  business  days  before  the 
scheduled  date  of  the  transfer. 

(2)  Written  confirmation.  The 
financial  institution  may  require  the 
consumer  to  give  written  confirmation 
of  a  stop-payment  order  within  14  days 
of  an  oral  notification.  An  institution 
that  requires  written  confirmation  shall 
inform  the  consumer  of  the  requirement 


and  provide  the  address  where 
confirmation  must  be  sent  when  the 
consimjer  gives  the  oral  notification.  An 
oral  stop-payment  order  ceases  to  be 
binding  after  14  days  if  the  consumer 
fails  to  provide  the  required  written 
confirmation. 

(d)  Notice  of  transfers  varying  in 
amount — (1)  Notice.  When  a 
preauthorized  electronic  fund  transfer 
from  the  consumer's  account  will  vary 
in  amount  from  the  previous  transfer 
under  the  same  authorization  or  from 
the  preauthorized  amount,  the 
designated  payee  or  the  financial 
institution  shall  send  the  consumer 
written  notice  of  the  amount  and  date  of 
the  transfer  at  least  10  days  before  the 
scheduled  date  of  transfer. 

(2)  Range.  The  designated  payee  or 
the  institution  shall  inform  the 
consimaer  of  the  right  to  receive  notice 
of  all  varying  transfers,  but  may  give  the 
consumer  the  option  of  receiving  notice 
only  when  a  transfer  falls  outside  a 
specified  range  of  amounts  or  only 
when  a  transfer  differs  from  the  most 
recent  transfer  by  more  than  an  agreed- 
upon  amoimt. 

(e)  Compulsory  use — (1)  Credit.  No 
financial  institution  or  other  person  may 
condition  an  extension  of  credit  to  a 
consumer  on  the  consumer's  repayment 
by  preauthorized  electronic  fund 
transfers,  except  for  credit  extended 
under  an  overdraft  credit  plan  or 
extended  to  maintain  a  specified 
minimum  balance  in  the  consiuner's 
account. 

(2)  Employment  or  government 
benefit.  No  financial  institution  or  other 
person  may  require  a  consumer  to 
establish  an  account  for  receipt  of 
electronic  fund  transfers  with  a 
particular  institution  as  a  condition  of 
employment  or  receipt  of  a  government 
benefit. 

§  205.1 1    Procedures  for  resolving  errors. 

(a)  Definition  of  error— i.'^)  Types  of 
transfers  or  inquiries  covered.  "The  term 
error  means: 

(i)  An  unauthorized  electronic  fund 
transfer; 

(ii)  An  incorrect  electronic  fund 
transfer  to  or  from  the  consumer's 
accoimt; 

(iii)  The  omission  of  an  electronic 
fund  transfer  from  a  periodic  statement; 

(iv)  A  computational  or  bookkeeping 
error  made  by  the  financial  institution 
relating  to  an  electronic  fund  transfer; 

(v)  The  consumer's  receipt  of  an 
incorrect  amount  of  money  from  an 
electronic  terminal ; 

(vi)  An  electronic  fund  transfer  not 
identified  in  accordance  with  §§  205.9 
or  205.10(a);  or 


(vii)  The  consumer's  request  for 
documentation  required  by  §§  205.9  or 
205.10(a)  or  for  additional  information 
or  clarification  concerning  an  electronic 
fund  transfer,  including  a  request  the 
consumer  makes  to  determine  whether 
an  error  exists  under  paragraphs  (a)(1) 
(i)  through  (vi)  of  this  section. 

(2)  Types  of  inquiries  not  covered. 
The  term  error  does  not  include:  • 

(i)  A  routine  inquiry  about  the 
consumer's  account  balance; 

(ii)  A  request  for  information  for  tax 
or  other  recordkeeping  purposes;  or 

(iii)  A  request  for  duplicate  copies  of 
documentation. 

(b)  Notice  of  error  from  consumer— (1] 
Timing;  contents.  A  financial  institution 
shall  comply  with  the  requirements  of 
this  section  with  respect  to  any  oral  or 
written  notice  of  error  from  the 
consumer  that: 

(i)  Is  received  by  the  institution  no 
later  than  60  days  after  the  institution 
sends  the  periodic  statement  or  provides 
the  passbook  documentation,  required 
by  §  205.9.  on  which  the  alleged  error  is 
first  reflected; 

(ii)  Enables  the  institution  to  identify- 
the  consumer's  name  and  account 
number;  and 

(iii)  Indicates  why  the  consumer 
believes  an  error  exists  and  includes  to 
the  extent  possible  the  type,  date,  and 
amount  of  the  error,  except  for  requests 
describied  in  paragraph  (a)(l)(vii)  of  this 
section. 

(2)  Written  confirmation.  A  financial 
institution  may  require  the  consumer  to 
give  written  confirmation  of  an  error 
within  10  business  days  of  an  oral 
notice.  An  institution  that  requires 
written  confirmation  shall  inform  the 
consumer  of  the  requirement  and 
provide  the  address  where  confirmation 
must  be  sent  when  the  consumer  gives 
the  oral  notification. 

(3)  Request  for  documentation  or 
clarifications.  When  a  notice  of  error  is 
based  on  documentation  or  clarification 
that  the  consumer  requested  under 
paragraph  (a)(l)(vii)  of  this  section,  the 
consumer's  notice  of  error  is  timely  if 
received  by  the  financial  institution  no 
later  than  60  days  after  the  institution 
sends  the  information  requested. 

(c)  Time  limits  and  extent  of 
investigation — (1)  Ten-day  period.  A 
financial  institution  shall  investigate 
promptly  and.  except  as  otherwise 
provided  in  this  paragraph  (c).  shall 
determine  whether  an  error  occurred 
within  10  business  days  of  receiving  a 
notice  of  error.  The  institution  shall 
report  the  results  to  the  consimier 
within  three  business  days  after 
completing  its  investigation.  The 
institution  shall  correct  the  error  within 


one  business  day  after  determining  that 
an  error  occurred. 

(2)  Forty-five  day  period.  If  the 
financial  institution  is  unable  to 
complete  its  investigation  within  10 
business  days,  the  institution  may  take 
up  to  45  days  from  receipt  of  a  notice 
of  error  to  investigate  and  determine 
whether  an  error  occurred,  provided  the 
institution  does  the  following: 

(i)  Provisionally  credits  the 
consumer's  account  in  the  amount  of 
the  alleged  error  (including  interest 
where  applicable)  wthin  10  business 
days  of  receiving  the  error  notice.  If  the 
financial  institution  has  a  reasonable 
basis  for  beheving  that  an  unauthorized 
electronic  fund  transfer  has  occurred 
and  the  institution  has  satisfied  the 
requirements  of  §  205.6(a).  the 
institution  may  vdthhold  a  maximum  of 
$50  from  the  amount  credited.  An 
institution  need  not  provisionally  credit 
the  consumer's  account  if: 

(A)  The  institution  requires  but  does 
nt)t  receive  written  confirmation  within 
10  business  days  of  an  oral  notice  of 

error;  or 

(B)  The  alleged  error  involves  an 
account  that  is  subject  to  Regulation  T 
(Securities  Credit  bv  Brokers  and 
Dealers.  12  CFR  part  220); 

(ii)  Informs  the  consumer,  within  two 
business  days  after  the  provisional 
crediting,  of  the  amount  and  date  of  the 
provisional  crediting  and  gives  the 
consumer  full  use  of  the  funds  during 
the  investigation: 

(iii)  Corrects  the  error,  if  any.  within 
one  business  day  after  determining  that 
an  error  occurred:  and 

(iv)  Reports  the  results  to  the 
consumer  within  three  business  days 
after  completing  its  investigation 
(including,  if  applicable,  notice  that  a 
provisional  credit  has  been  made  final) 

(3)  Extension  of  time  penods.  The 
applicable  time  periods  in  this 
paragraph  (c)(3)  are  20  business  days  in 
place  of  10  business  days,  and  90  days 
in  place  of  45  days,  if  a  notice  of  error 
involves  an  electronic  fund  transfer  that: 

(i)  Was  not  initiated  within  a  state;  or 
(ii)  Resulted  from  a  point-of-sale  debit 
card  transaction. 

(4)  Investigation.  With  the  exception 
of  transfers  covered  by  §  205.14.  a 
financial  institution's  review  of  its  own 
records  regarding  an  alleged  error 
satisfies  the  requirements  of  this  section 

if: 

(i)  The  alleged  error  concerns  a 
transfer  to  or  from  a  third  party;  and 

(ii)  There  is  no  agreement  between  the 
institution  and  the  third  party  for  the 
type  of  electronic  fund  transfer 
involved. 

(d)  Procedures  if  financial  institution 
determines  no  error  or  different  error 
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occurred.  In  addition  to  following  the 
procedures  specified  in  paragraph  (c)  of 
this  section,  the  financial  institution 
shall  follow  the  procedures  set  forth  in 
this  paragraph  (d)  if  it  determines  that 
no  error  occurred  or  that  an  error 
occurred  in  a  manner  or  amount 
different  from  that  described  by  the 
consumer: 

(1)  Written  explanation.  The 
institution's  report  of  the  results  of  its 
investigation  shall  include  a  written 
explanation  of  the  institution's  findings 
and  shall  note  the  consumer's  right  to 
request  the  documents  that  the 
institution  relied  on  in  making  its 
determination.  Upon  request,  the 
institution  shall  promptly  provide 
copies  of  the  documents. 

(2)  Debiting  provisional  credit.  Upon 
debiting  a  provisionally  credited 
amount,  the  financial  institution  shall: 

(i)  Notify  the  consumer  of  the  date 
and  amount  of  the  debiting; 

(ii)  Notify  the  consumer  that  the 
Institution  will  honor  checks,  drafts,  or 
similar  instruments  payable  to  third 
parties  apd  preauthohzed  transfers  from 
the  consumer's  account  (without  charge 
to  the  consimner  as  a  result  of  an 
overdraft)  for  five  business  days  after 
the  notification.  The  institution  shall 
honor  items  as  specified  in  the  notice, 
but  need  honor  only  items  that  it  would 
have  paid  if  the  provisionally  credited 
funds  had  not  been  debited. 

(e)  Reassertion  of  error.  A  financial 
institution  that  has  fully  complied  with 
the  error  resolution  requirements  has  no 
further  responsibilities  under  this 
section  should  the  consumer  later 
reassert  the  same  error,  except  in  the 
case  of  an  error  asserted  by  the 
consumer  following  receipt  of 
information  provided  under  paragraph 
(a)(l)(vii)  of  this  section. 

f  206.12    Relation  to  otiMr  laws. 

(a)  Relation  to  Truth  in  Lending.  (1) 
The  Electronic  Fund  Transfer  Act  and 
this  part  govern: 

(i)  The  addition  to  an  accepted  credit 
card,  as  defined  in  Regulation  Z  (12  CFR 
226.12(a)(2).  footnote  21),  of  the 
capability  to  initiate  electronic  fund 
transfers; 

(ii)  The  issuance  of  an  access  device 
that  permits  credit  extensions  (under  a 
preexisting  agreement  between  a 
consumer  and  a  financial  institution) 
only  when  the  consumer's  account  is 
overdrawn  or  to  maintain  a  specified 
minimum  balance  in  the  consumer's 
account;  and 

(iii)  A  consumer's  liability  for  an 
unauthorized  electronic  fund  transfer 
and  the  investigation  of  errors  involving 
an  extension  of  credit  that  occurs  under 
an  agreement  between  the  consumer 


and  a  financial  institution  to  extend 
credit  when  the  consumer's  account  is 
overdrawn  or  to  maintain  a  specified 
minimum  balance  in  the  consumer's 
account. 

(2)  The  Truth  in  Lending  Act  and 
Regulation  Z  (12  CFR  part  226).  which 
prohibit  the  unsolicited  issuance  of 
credit  cards,  govern: 

(i)  The  addition  of  a  credit  feature  to 
an  accepted  access  device;  and 

(ii)  Except  as  provided  in  paragraph 
(a)(l)(ii)  of  this  section,  the  issuance  of 
a  credit  card  that  is  also  an  access 
device. 

(b)  Preemption  of  inconsistent  state 
laws — (1)  Inconsistent  requirements. 
The  Board  shall  determine,  upon  its 
own  motion  or  upon  the  request  of  a 
state,  financial  institution,  or  other 
interested  party,  whether  the  act  and 
this  f>art  preempt  state  law  relating  to 
electronic  fund  transfers.  Only  state 
laws  that  are  inconsistent  with  the  act 
and  this  part  are  preempted  and  then 
only  to  the  extent  of  the  inconsistency. 
A  state  law  is  not  inconsistent  with  the 
act  and  this  part  if  it  is  more  protective 
of  consumers. 

(2)  Standards  fur  determination.  State 
law  is  inconsistent  with  the 
requirements  of  the  act  and  this  part  if 
it:      - 

(i)  Requires  or  permits  a  practice  or 
act  prohibited  by  the  federal  law; 

(ii)  Provides  for  consumer  liability  for 
unauthorized  electronic  fund  transfers 
that  exceeds  the  limits  imposed  by  the 
federal  law; 

(iii)  Allows  longer  time  periods  than 
the  federal  law  for  investigating  and 
correcting  alleged  errors,  or  does  not 
require  the  financial  institution  to  credit 
the  consumer's  account  during  an  error 
investigation  in  accordance  with 
§205.11(c)(2)(i);or 

(iv)  Requires  initial  disclosures, 
periodic  statements,  or  receipts  that  are 
different  in  content  from  those  required 
by  the  federal  law  except  to  the  extent 
that  the  disclosures  relate  to  consumer 
rights  granted  by  the  state  law  and  not 
by  the  federal  law. 

(c)  State  exemptions — (1)  General 
rule.  Any  state  may  apply  for  an 
exemption  from  the  requirements  of  the 
act  or  this  part  for  any  class  of  electronic 
fund  transfers  within  the  state.  The 
Board  shall  grant  an  exemption  if  it 
determines  that: 

(i)  Under  state  law  the  class  of 
electronic  fund  transfers  is  subject  to 
requirements  substantially  similar  to 
those  imposed  by  the  federal  law;  and 

(ii)  There  is  adequate  provision  for 
state  enforcement. 

(2)  Exception.  To  assure  that  the 
federal  and  state  courts  continue  to  have 


concurrent  jurisdiction,  and  to  aid  in 
implementing  the  act: 

(i)  No  exemption  shall  extend  to  the 
civil  liability  provisions  of  section  915 
of  the  act:  and 

(ii)  When  the  Board  grants  an 
exemption,  the  state  law  requirements 
shall  constitute  the  requirements  of  the 
federal  law  for  purposes  of  section  915 
of  the  act,  except  for  state  law 
requirements  not  imposed  by  the  federal 
law. 

§206.13    Admlnlstrtitlve  •ntorcamant, 
r«cord  retention. 

(a)  Enforcement  by  federal  agencies. 
Compliance  with  this  part  is  enforced 
by  the  agencies  listed  in  Appendix  B  of 
this  part. 

(b)  Record  retention.  (1)  Any  person 
subject  to  the  act  and  this  part  shall 
retain  evidence  of  compliance  with  the 
requirements  imposed  by  the  act  and 
this  part  for  a  period  of  not  less  than 
two  years  from  the  date  disclosures  are 
required  to  be  made  or  action  is 
required  to  be  taken. 

(2)  Any  person  subject  to  the  act  and 
this  part  having  actual  notice  that  it  is 
the  subject  of  an  investigation  or  an 
enforcement  proceeding  by  its 
enforcement  agency,  or  having  been 
served  with  notice  of  an  action  filed 
under  sections  910,  915.  or  916(a)  of  the 
act,  shall  retain  the  records  that  pertain 
to  the  investigation,  action,  or 
proceeding  until  final  disposition  of  the 
matter  unless  an  earlier  time  is  allowed 
by  court  or  agency  order. 

f  206.1 4    Elactronlc  fund  transfer  sarvic* 
provMar  not  holding  consumer's  account 

(a)  Provider  of  electronic  fund  transfer 
service.  A  person  that  provides  an 
electronic  fund  transfer  service  to  a 
consumer  but  that  does  not  hold  the 
consumer's  account  is  subject  to  all 
requirements  of  this  part  if  the  person: 

(1)  Issues  a  debit  card  (or  other  access 
device]  that  the  consumer  can  use  to 
access  the  consumer's  account  held  by 
a  financial  institution:  and 

(2)  Has  no  agreement  with  the 
account-holding  institution  regarding 
such  access. 

(b)  Compliance  by  service  provider.  In 
addition  to  the  requirements  generally 
applicable  under  this  part,  the  service 
provider  shall  comply  with  the 
following  special  rules: 

(1)  Disclosures  and  documentation. 
The  service  provider  shall  give  the 
disclosures  and  documentation  required 
by  §§  205.7.  205.8.  and  205.9  that  are 
within  the  purview  of  its  relationship 
with  the  consumer.  The  service  provider 
need  not  furnish  the  periodic  statement 
required  by  §  205.9(b)  if  the  following 
conditions  are  met: 
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(i)  The  debit  card  (or  other  access 
device)  issued  to  the  consumer  bears  the 
service  provider's  name  and  an  address 
or  telephone  number  for  making 
inquiries  or  giving  notice  of  error; 

(ii)  The  consumer  receives  a  notice 
concerning  use  of  the  debit  card  that  is 
substantially  similar  to  the  notice 
contained  in  Appendix  A  of  this  part; 

(iii)  The  consumer  receives,  on  or 
with  the  receipts  required  by  §  205.9(a). 
the  address  and  telephone  number  to  be 
used  for  an  inquiry,  to  give  notice  of  an 
error,  or  to  report  the  loss  or  theft  of  the 

debit  card; 

(iv)  The  service  provider  transmits  to 
the  account-holding  institution  the 
information  specified  in  §  205.9fb)(l),  in 
the  format  prescribed  by  the  automated 
clearinghouse  system  used  to  clear  the 
fund  transfers; 

(v)  The  service  provider  extends  the 
time  period  for  notice  of  loss  or  theft  of 
a  debit  card,  set  forth  in  §  205.6(b)  (1) 
and  (2),  from  two  business  days  to  four 
business  days  after  the  consumer  learns 
of  the  loss  or  theft;  and  extends  the  time 
periods  for  reporting  unauthorized 
transfers  or  errors,  set  forth  in 
§§  205.6(b)(3)  and  205.11(b)(l)(i).  from 
60  days  to  90  days  following  the 
transmittal  of  a  periodic  statement  by 
the  account-holding  institution. 

(2)  Error  resolution,  (i)  The  service 
provider  shall  extend  by  a  reasonable 
time  the  period  in  which  notice  of  an 
error  must  be  received,  specified  in 
§205.11(b)(l)(i),  if  a  delay  resulted  from 
an  initial  attempt  by  the  consumer  to 
notif>'  the  account-holding  institution. 

(ii)  The  service  provider  shall  disclose 
to  the  consumer  the  date  on  which  it 
initiates  a  transfer  to  effect  a  provisional 
credit  in  accordance  with 
§205.11(c)(2)(ii). 

(iii)  If  the  service  provider  determines 
an  error  occurred,  it  shall  transfer  funds 
to  or  from  the  consumer's  account,  in 
the  appropriate  amount  and  v^thin  the 
applicable  time  period,  in  accordance 
with  §  205. ll(c)(2)(i). 

(iv)  If  funds  were  provisionally 
credited  and  the  service  provider 
determines  no  error  occurred,  it  may 
reverse  the  credit.  The  service  provider 
shall  notify  the  account-holding 
institution  of  the  period  during  which 
the  account-holding  institution  must 
honor  debits  to  the  account  in 
accordance  with  §  205.11(d)(2)(ii).  If  an 
overdraft  results,  the  service  provider 
shall  promptly  reimburse  the  account- 
holding  institution  in  the  amount  of  the 
overdraft. 

(c)  Compliance  by  account-holding 
institution.  The  account-hoJding 
institution  need  not  comply  with  the 
requirements  of  the  act  and  this  part 
with  respect  to  electronic  fund  transfers 


initiated  through  the  service  provider 
except  as  follows: 

(1)  Documentation.  The  account- 
holding  institution  shall  provide  a 
periodic  statement  that  describes  each 
electronic  fund  transfer  initiated  by  the 
consumer  with  the  access  device  issued 
by  the  service  provider.  The  account- 
holding  institution  has  no  liabihty  for 
the  failure  to  comply  with  this 
requirement  if  the  service  provider  did 
not  provide  the  necessary  information; 
and 

(2)  Error  resolution.  Upon  request,  the 
account-holding  institution  shall 
provide  information  or  copies  of 
documents  needed  by  the  service 
provider  to  investigate  errors  or  to 
furnish  copies  of  documents  to  the 
consumer.  The  account-holding 
institution  shall  also  honor  debits  to  the 
account  in  accordance  with 
§205.11(d)(2)(ii). 

§  205.1 5    Electronic  fund  transfer  of 
government  benefits. 

(a)  Government  agency  subject  to 
regulation.  (1)  A  government  agency  is 
deemed  to  be  a  financial  institution  for 
purposes  of  the  act  and  thisjiart  if 
directly  or  indirectly  it  issues  an  access 
device  to  a  consumer  for  use  in 
initiating  an  electronic  fund  transfer  of 
government  benefits  from  an  account. 
The  agency  shall  comply  with  all 
applicable  requirements  of  the  act  and 
this  part  except  as  provided  in  this 
section. 

(2)  For  purposes  of  this  section,  the 
term  account  means  an  account 
established  by  a  government  agency  for 
distributing  government  benefits  to  a 
consumer  electronically,  such  as 
through  automated  teller  machines  or 
point-of-sale  terminals. 

fb)  Issuance  of  access  devices.  For 
purposes  of  this  section,  a  consumer  is 
deemed  to  request  an  access  device 
when  the  consumer  applies  for 
goverrmient  benefits  that  the  agency 
disburses  or  will  disbu/se  by  means  of 
an  electronic  fund  transfer.  The  agency 
shall  verify  the  identity  of  the  consumer 
receiving  the  device  by  reasonable 
means  before  the  device  is  activated. 

(c)  Alternative  to  periodic  statement 
A  government  agency  need  not  furnish 
the  periodic  statement  required  by 
§  205. 9rb)  if  the  agency  makes  available 
to  the  consumer: 

(1)  The  consumer's  account  balance, 
through  a  readily  available  telephone 
line  and  at  a  terminal  (such  as  by 
providing  balance  information  at  a 
balance-inquiry  terminal  or  providing  it, 
routinely  or  upon  request,  on  a  terminal 
receipt  at  the  time  of  an  electronic  fund 
transfer);  and 


(2)  A  written  history-  of  the 
consumer's  account  transactions  that  is 
provided  promptly  in  response  to  an 
oral  or  written  request  and  that  covers 
at  least  60  days  preceding  the  date  of  a 
request  by  the  consumer. 

(d)  Moclified  requirements  A 
government  agency  that  does  not 
furnish  periodic  statements,  in 
accordance  with  paragraph  (c)  of  this 
section,  shall  comply  with  the  following 
special  rules: 

(1)  Initial  disclosures.  The  agency 
shall  modify  the  disclosures  under 
§  205.7(b)  by  disclosing: 

(i)  Account  balance.  The  means  by 
which  the  consumer  may  obtain 
information  concerning  the  account 
balance,  including  a  telephone  number. 
The  agency  provides  a  notice 
substantially  similar  to  the  notice 
contained  in  paragraph  A-5  in 
Appendix  A  of  this  part. 

(ii)  Written  account  history  A 
summary  of  the  consumer's  right  to 
receive  a  written  account  histor>'  upon 
request,  in  place  of  the  periodic 
statement  required  by  §  205.7(b)(6).  and 
the  telephone  number  to  call  to  request 
an  account  histoPr'.  This  disclosure  ma\ 
be  made  by  providing  a  notice 
substantially  similar  to  the  notice 
contained  in  paragraph  A-5  in 
Appendix  A  of  this  part. 

(iii)  Error  resolution.  A  notice 
concerning  error  resolution  that  is 
substantially  similar  to  the  notice 
contained  in  paragraph  A-5  in 
Appendix  A  of  this  part,  in  place  of  the 
notice  required  by  §  205.7(b)(10). 

(2)  Annual  error  resolution  notice. 
The  agency  shall  provide  an  annual 
notice  concerning  error  resolution  that 
is  substantially  similar  to  the  notice 
contained  in  paragraph  .^-5  in  appendix 
A.  in  place  of  the  notice  required  by 

§  205.8(b). 

(3)  Limitations  on  liability.  For 
purposes  of  §  205.6(b)(3).  regarding  a  60- 
dav  period  for  reporting  any 
unauthorized  transfer  that  appears  on  a 
periodic  statement,  the  60-day  penod 
shall  begin  with  transmittal  of  a  written 
account  history  or  other  account 
information  provided  to  the  consumer 
under  paragraph  (c)  of  this  section. 

(4)  Error  resolution.  The  agency  shall 
comply  with  the  requirements  of 

§  205.il  in  response  to  an  oral  or 
wTitten  notice  of  an  error  from  the 
consumer  that  is  received  no  later  than 
60  days  after  the  consumer  obtains  the 
written  account  history  or  other  account 
information,  under  paragraph  (c)  of  thi^ 
section,  in  which  the  error  is  first 
reflected. 

4.  Appendices  A  aiid  B  are  revised 
and  Appendix  C  is  added  to  read  as 
follows: 
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Appendix  A  to  Part  205^Model 
Disclosure  Clauses  and  Forms 

Table  of  Contents 

A-i— MODEL  CLAUSES  FOR  UNSOUCITED 

ISSUANCE  (§  205.5(b)(2)) 
A-2— MODEL  CLAUSES  FOR  1NITL\L 

DISCLOSURES  (§  205.7(b)) 
A-3— MODEL  FORMS  FOR  ERROR 

RESOLUTION  NOTICE  (§§205.7(b)(10) 

and  205.8(b)) 
A-4— MODEL  FORM  FOR  SERVICE- 
PROVIDING  INSTITUTIONS 

(§205.l4(b)(l)(ii)) 
A-5— MODEL  FORMS  FOR  GOVERNMENT 

AGENCIES  (§  205.15(d)  (1)  and  (2)) 

A-i— MODEL  CLAUSES  FOR 
UNSOLICITED  ISSUANCE  (§  205.5(bH2)) 

(a)  Accounts  using  cards.  You  cannot  use 
the  enclosed  card  to  transfer  money  into  or 
out  of  your  account  until  we  have  validated 
it.  If  you  do  not  want  to  use  the  card,  please 
(destroy  it  at  once  by  cutting  it  in  half). 

(Financial  institution  may  add  validation 
instructions  here] 

(b)  Accounts  using  codes.  You  cannot  use 
the  enclosed  code  to  transfer  money  into  or 
out  of  your  account  until  we  have  validated 
it.  If  you  do  not  want  to  use  the  code,  please 
(destroy  this  notice  at  onre). 

IFinancial  institution  may  add  validation 
instructions  here.) 

A-2— MODEL  CLAUSES  FOR  INFITAL 
DISCLOSURES  (§  205.7(b)) 

(a)  Consumer  Liability  (§205  7lb)l 111.  (Tell 
us  AT  ONCE  if  you  bejieve  your  (card)  liode) 
has  been  lost  or  stolen.  Telephoning  :s  the 
best  way  of  keeping  yoiu  possible  losses 
down  You  could  lose  all  the  money  in  your 
account  (plus  your  maximum  overdraft  line 
of  credit).  If  you  tell  us  within  2  business 
days,  vou  can  lose  no  more  than  $50  if 
someone  used  your  Icardjlcodel  without  your 
permission.  (If  you  believe  your  Icard)  (code) 
has  been  lost  or  stolen,  and  you  tell  us  within 
2  business  days  after  you  learn  of  the  loss  or 
theft,  you  can  lose  no  more  than  $50  if 
someone  used  your  jcard]  jcodel  without 
your  permission.) 

If  you  do  NOT  tell  us  within  2  business 
days  after  you  learn  of  the  loss  or  theft  of 
your  Icardl  (code),  and  we  can  prove  we 
could  have  stopped  someone  from  using  your 
jcardl  Icode)  without  vour  permission  if  you 
had  told  us.  you  could  lose  as  much  as  $500 

Also,  if  your  statement  shows  transfers  that 
you  did  not  make,  tell  us  at  once  If  you  do 
not  tell  us  within  60  days  after  the  statement 
was  mailed  to  you,  you  may  not  get  back  any 
money  you  lost  after  the  60  days  if  we  can 
prove  that  we  could  have  stopfjed  someone 
from  taking  the  money  if  you  had  told  us  in 
time. 

If  a  good  reason  (such  as  a  long  trip  or  a 
hospital  slay)  kept  you  from  telling  us,  we 
will  extend  the  time  periods 

(b)  Contact  in  eveni  of  unauthorized 
transfer  l§ 205. 7lhll2ll  If  you  believe  your 
Icardl  (code!  has  been  lost  or  stolen  or  that 
someone  has  transferred  or  may  transfer 
money  from  your  account  without  vour 
permission,  call: 

[Telephone  number) 
or  write: 


[Name  of  person  or  office  to  be  notified) 

[Address) 

(c)  Business  days  (§ 205.7(b)(3)).  For 
purposes  of  these  disclosures,  our  business 
days  are  (Monday  through  Friday)  (Monday 
through  Saturday)  (any  day  including 
Saturdays  and  Sundays).  Holidays  are  (not) 
included. 

(d)  Transfer  types  and  limitations 
l§205.7lb)l4)}—{\]  Account  access.  You  may 
use  your  (cardKcodeJ  to; 

(i)  Withdraw  cash  from  your  (checking]  [or] 
[savings]  account. 

(ii)  Make  deposits  to  your  [checking]  (or) 
[savings]  account. 

(iiil  Transfer  funds  between  your  checking 
and  savings  accounts  whenever  you  request. 

(iv)  Pay  for  purchases  at  places  that  have 
agreed  to  accept  the  [card]  [code]. 

(v)  Pay  bills  directly  [by  telephone)  from 
your  [checking]  [or]  (savings)  account  in  the 
amounts  and  on  the  days  you  request. 

Some  of  these  services  may  not  be 
available  at  all  terminals. 

(2)  Limitations  on  frequency  of  transfers. — 
(i)  You  may  make  only  [insert  number,  e.g., 
3]  cash  withdrawals  from  our  terminals  each 
[insert  lime  jjeriod,  e.g.,  week]. 

(ii)  You  can  use  your  telephone  bill- 
payment  service  to  pay  [insert  number)  bills 
each  [insert  time  p)eriod]  [telephone  call). 

(iii)  You  can  use  our  point-of-sa)e  transfer 
service  for  [insert  number)  transactions  each 
(insert  time  period). 

(iv)  For  security  reasons,  there  are  limits  on 
the  number  of  transfers  you  can  make  using 
our  [terminals]  [telephone  bill-payment 
service)  (point-of-sale  transfer  service|. 

(3)  Limitations  on  dollar  amounts  of 
transfers — (i)  You  may  withdraw  up  to  [insert 
dollar  amount)  from  our  terminals  each 
[insert  lime  period)  time  you  use  the  [card] 
(code). 

(ii)  You  may  buy  up  to  [insert  dollar 
amount)  worth  of  goods  or  services  each 
[insert  time  period]  time  you  use  the  [card] 
(code!  in  our  point-of-sale  transfer  service. 

(e)  Fees  l§205.7(b)(5)l—(\)  Per  transfer 
charge  We  will  charge  you  [insert  dollar 
amount)  for  each  transfer  you  make  using  our 
[automated  teller  machines]  [telephone  bill- 
payment  service]  [p)oint-of-sale  transfer 
service! 

(2)  Fixed  charge.  We  will  charge  you 
(insert  dollar  amount)  each  (insert  time 
period!  for  our  (automated  teller  machine 
service)  (telephone  bill-payment  service] 
(point-of-sale  transfer  service]. 

(3)  Average  or  minimum  balance  charge. 
We  will  only  charge  you  for  using  our 
[automated  teller  machines]  [telephone  bill- 
payment  service)  [point-of-sale  transfer 
service]  if  the  (average]  (minimum)  balance 
in  your  (checking  account]  (savings  account) 
(accounts)  falls  below  [insert  dollar  amount) 
If  it  does,  we  will  charge  you  (insert  dollar 
amount]  each  (transfer]  (insert  time  period). 

in  Confidentiality  l§ 20.5  7lhl(9)l  We  will 
disclose  information  to  third  parlies  about 
your  account  or  the  transfers  you  make: 

(i)  Where  it  is  necessary  for  completing 
transfers,  or 

(ii)  In  order  to  verify  the  existence  and 
(ondition  of  your  account  for  a  third  party, 
such  as  a  credit  bureau  or  merchant,  or 

(ill)  In  order  to  comply  with  government 
agency  or  court  orders,  or 


(iv)  If  you  give  us  your  written  permission. 

(g)  Documentation  (§ 205.7(b)(6))— (■[] 
Terminal  transfers.  You  can  get  a  receipt  at 
the  time  you  make  any  transfer  to  or  from 
your  account  using  one  of  our  [automated 
teller  machines]  [or]  [point-of-sale  terminals). 

(2)  Preauthorized  credits.  If  you  have 
arranged  to  have  direct  deposits  made  to  your 
account  at  least  once  every  60  days  frt>m  the 
same  person  or  company,  (we  will  let  you 
know  if  the  deposit  is  [not]  made.)  [the 
person  or  company  making  the  dep>08it  will 
tell  you  every  time  they  send  us  the  money] 
(you  can  call  us  at  (insert  telephone  numb«r) 
to  find  out  whether  or  not  the  deposit  has 
been  made). 

(3)  Periodic  statements.  You  will  get  a 
[monthly]  [quarterly]  account  statement 
(unless  there  are  no  transfers  in  a  particular 
month.  In  any  case  you  will  get  the  statement 
at  least  quarterly). 

(4)  Passbook  account  where  the  only 
possible  electronic  fund  transfers  are 
preauthorized  credits.  If  you  bring  your 
passbook  to  us,  we  will  record  any  electronic 
deposits  that  were  made  to  your  account 
since  the  last  time  you  brought  in  your 
passbook. 

(h)  Preauthorized  payments  (§  205.7(b)  (6), 
(7)  and  (81:  §205. 10(d)')— {l)  Right  to  stop 
payment  and  procedure  for  doing  so.  If  you 
have  told  us  in  advance  to  make  regular 
payments  out  of  your  account,  you  can  stop 
any  of  these  pwyments.  Here's  how: 

Call  us  at  [insert  telephone  number),  or 
write  us  at  [insert  address),  in  time  for  us  to 
receive  your  request  3  business  days  or  more 
before  the  payment  is  scheduled  to  be  made. 
If  you  call,  we  may  also  require  you  to  put 
your  request  in  writing  and  get  it  to  us  within 
14  days  after  you  call.  (We  will  charge  you 
[insert  amount]  for  each  stop-payment  order 
you  give.) 

(2)  Notice  of  varying  amounts.  If  these 
regular  payments  may  vary  in  amount,  [we] 
[the  person  you  are  going  to  pay]  will  tell 
you.  10  days  before  each  payment,  when  it 
will  be  made  and  how  much  it  will  be.  (You 
may  choose  instead  to  get  this  notice  only 
when  the  payment  would  differ  by  more  than 
a  certain  amount  from  the  previous  payment, 
or  when  the  amount  would  fall  outside 
certain  limits  that  you  set.) 

(3)  Liability  for  failure  to  stop  payment  of 
preauthorized  transfer.  If  you  order  us  to  stop 
one  of  these  payments  3  business  days  or 
more  before  the  transfer  is  scheduled,  and  we 
do  not  do  so,  we  will  be  liable  for  your  losses 
or  damages. 

(i)  Financial  institution's  liability 
(§  205. 7lb)(8)).  If  we  do  not  complete  a 
transfer  to  or  from  your  account  on  time  or 
in  the  correct  amount  according  to  our 
agreement  with  you,  we  will  be  liable  for 
your  losses  or  damages.  However,  there  are 
some  exceptions.  We  will  not  be  liable,  for 
instance: 

(1)  If,  through  no  fault  of  ours,  you  do  not 
have  enough  money  in  your  account  to  make 
the  transfer. 

(2)  If  the  transfer  would  go  over  the  credit 
limit  on  your  overdraft  line. 

(3)  If  the  automated  teller  machine  where 
you  are  making  the  transfer  does  not  have 
enough  cash. 


(4)  If  the  [terminal]  (system]  was  not 
working  properly  and  you  knew  about  the 
breakdown  when  you  started  the  transfer. 

(5)  If  circumstances  beyond  our  control 
(such  as  fire  or  flood)  prevent  the  transfer, 
despite  reasonable  precautions  that  we  have 
taken 

(f>j  There  may  be  other  exceptions  stated  in 
on:  agreement  with  you. 

A-3— MODEL  FORMS  FOR  ERROR 
RESOLUTION  NOTICE  (§§205.7(b)(10)  and 

205.8(b)) 

.'   iti:].  !n:i  aniaicl  error  resolution  notice 
<^^j05.7{bl(t(>!  and  205nlhil 

In  Cise  of  Errors  or  Que- veins  About  Your 
F.ier.'-oaii.  Transfers.  Tele;,h(jne  u-s  at  (insert 
telep'ho.ip  r'-mb?'*;  or  '.Vr;te  i.s  at  (insert 
eddies;'!  as  s'KVi  d  :  vou  can.  ,f  you  tnink  your 
statemenl  or  receipt  is  wron^  or  it  you  need 
Tiore  information  about  a  transfer  listed  on 
•he  stjtenie::!  or  receipt.  We  must  hear  from 
voj  ::')  later  tha'^  HO  day;  aftf-."-  wp  sent  '.he 
FIRST  •.♦ateinen;  on  which  the  problem  or 
error  appeared. 

(1)  Tell  us  your  name  and  account  number 
(if  any). 

(2)  Describe  the  error  or  tii*^  transfer  you 
aie  unsure  atjout.  and  expU.;i  a";  clearly  as 
you  can  why  vou  believe  it  is  an  error  or  way 
you  need  more  information 

(3)  Tel!  us  the  dollar  amount  of  the 
suspected  error. 

If  you  tell  us  orally,  we  may  retjuire  tha' 
you  send  us  your  complaint  or  qutstion  m 
writing  within  10  business  days. 

We  will  tell  you  the  results  of  our 
investigation  within  10  business  days  after 
we  hear  from  you  and  will  correct  any  error 
promptly.  If  we  need  more  time,  however,  we 
may  take  up  to  45  days  to  investigate  your 
complaint  or  question.  If  we  decide  to  do 
this,  we  will  credit  your  account  within  10 
business  days  for  the  amount  you  think  is  in 
error,  so  that  you  will  have  the  use  of  the 
money  during  the  time  it  takes  us  to 
complete  our  investigation.  If  we  ask  you  to 
put  your  complaint  or  question  in  writing 
and  we  do  not  receive  it  within  10  business 
days,  we  may  not  credit  your  account. 

If  we  decide  that  there  was  no  error,  we 
will  send  you  a  written  explanation  within 
three  business  days  after  we  finish  our 
investigation.  You  may  ask  for  copies  of  the 
documents  that  we  used  in  our  investigation. 

(b)  Error  resolution  notice  on  periodic 
statements  §205. 8(b) 

In  Case  of  Errors  or  Questions  About  Your 
Electronic  Transfers.  Telephone  us  at  (insert 
telephone  number]  or  Write  us  at  (insert 
address]  as  soon  as  you  can,  if  you  think  your 
statement  or  receipt  is  wrong  or  if  you  need 
more  information  about  a  transfer  on  the 
statement  or  receipt.  We  must  hear  from  you 
no  later  than  60  days  after  we  sent  you  the 
FIRST  statement  on  which  the  error  or 
problem  appeared. 

(1)  Tell  us  your  name  and  account  number 
(if  any). 

(2)  Describe  the  error  or  the  transfer  you 
are  unsure  about,  and  explain  as  clearly  as 
you  can  why  you  believe  it  is  an  error  or  why 
you  need  more  information 

(3)  Tell  us  the  dollar  amount  of  the 
suspected  error. 


We  will  investigate  your  complaint  and 
will  correct  any  error  promptly.  If  we  take 
more  than  10  business  days  to  do  this,  we 
will  credit  your  account  for  the  amount  you 
think  is  in  error,  so  that  you  will  have  the 
use  of  the  money  during  the  time  it  takes  us 
to  complete  our  investigation. 

A-4— MODEL  FORM  FOR  SERVICE- 
PROVIDING  INSTITUTIONS 

(§205.14(b)(l)(u)) 

ALL  QUESTIONS  ABOUT 
TRANSACTIONS  MADE  WITH  YOUR 
(NAME  OF  CARD)  CARD  MUST  BE 
DIRECTED  TO  US  (NAME  OF  SERVICE 
PROVaDER),  AND  NOT  TO  THE  BANK  OR 
OTHER  FINANCIAL  INSTITUTION  WHERE 
YOU  HAVE  YOUR  ACCOUNT  We  are 
responsible  for  the  [name  of  service]  service 
and  for  resolving  anv  errors  in  transactions 
made  with  your  (name  of  card]  card 

We  will  not  send  you  a  periodic  staieinent 
listing  transactions  that  you  make  using  your 
(name  of  card]  card.  The  transactions  will 
appear  onlv  on  the  statement  issued  by  your 
bank  or  other  financial  institution  SAVE 
THE  RECEIPTS  YOU  ARE  GIVEN  WHEN 
YOU  USE  YOUR  [NAME  OF  CARD]  CARD. 
AND  CHECK  THEM  AGAINST  THE 
ACCOUNT  STATEMENT  YOU  RECEIVT 
FROM  YOUR  BANK  OR  OTHER  FINANQAL 
INSTITLTION.  If  you  have  any  questions 
about  one  of  these  transactions,  call  or  write 
us  at  [telephone  number  and  address]  (the 
'.elephone  number  and  address  indicated 
below). 

IF  YOUR  (NAME  OF  CARD]  CARD  IS 
LOST  OR  STOLEN.  NOTIFY  US  AT  ONCE 
by  calling  or  writing  to  us  at  (telephone 
number  and  address). 

A-5— MODEL  FORMS  FOR  GOVERNMENT 
AGENCIES  (§  205.15(d)  (1)  and  (2)) 

11 J  Disclosure  by  government  agencies  of 
information  about  obtaining  account 
balances  and  account  histories  §205.15ld)(l) 
III  and  (lij 

You  may  obtain  information  about  the 
amount  of  benefits  you  have  remaining  by 
calling  (telephone  number).  That  information 
IS  also  available  [on  the  receipt  you  get  when 
you  make  a  transfer  with  your  card  at  Ian 
ATM)  (a  POS  terminal)!  [when  you  make  a 
balance  inquir>'  at  an  ATM] [when  you  make 
a  balance  inquiry  at  specified  locations]. 

You  qlso  have  the  right  to  receive  a  written 
summary  of  transactions  for  the  60  days 
preceding  your  request  by  calling  (telephone 
number).  (Optional:  Or  you  may  request  the 
summary  by  contacting  your  caseworker  ] 

I2j  Disclosure  nf  error  rfsoh-.uon  procedures 
for  government  agencies  that  do  not  provide 
periodic  statements  (§205.15  (dUlHiul  and 
ld)(2)l 

In  Case  of  Errors  or  Questions  .-^Dout  Vour 
Electronic  Transfers  Telephone  us  at 
ilelephone  number;  or  Write  us  di  [.'iddressi 
as  soon  as  you  ran,  if  you  think  ar.  error  has 
occurred  in  your  (EBT Kagencys  name  for 
program!  account.  We  must  hear  from  you  no 
later  than  60  days  after  you  learn  uf  the  error. 
You  will  need  to  tell  us: 

•  Vour  name  and  [case]  [file]  numoer 

•  Why  you  believe  there  is  an  error,  and 
the  dollar  amount  involved. 


•  Approximately  when  the  error  took 

place. 

If  you  tell  us  .-irally.  we  may  require  that 
you  send  us  your  complaint  or  question  m 
writing  within  10  business  days  We  will 
generally  complete  our  investigation  within 
10  business  days  and  correct  any  error 
promptly.  In  some  cases,  an  investigation 
mav  take  longer,  but  you  will  have  the  use 
of  the  funds  in  question  after  the  10  business 
days.  If  we  ask  you  to  put  your  complaint  or 
question  in  writing  and  we  do  not  receive  it 
within  10  business  days,  we  may  not  credit 
your  account  during  the  investigation 

For  errors  involving  transactions  at  point- 
of-sale  terminals  in  food  stores  the  periods 
referred  to  above  are  20  business  days  instead 
of  10  business  days 

If  we  decide  that  there  was  no  error  we 
will  send  \ou  a  written  explanation  within 
three  business  days  after  we  finish  our 
investigation  Vou  may  cm;  for  copies  ol  the 
documents  that  we  used  in  our  investigation. 

If  vou  need  more  inforrr.ation  about  our 
error  resolution  procec„.''es  uni  us  at 
(telephone  numberilthe  telephone  number 
shown  above). 

Appenciix  B  to  Part  205 — Federal 
Enforcement  Agencies 

The  following  li«t  indicates  which  Fede.-^c 
agenrv  enforces  Regulation  E  (12  CFR  par 
205)  for  particular  classes  of  institutions  A:, 
questions  concerning  compliance  by  a 
particular  institution  snou.d  be  directed  lo 
the  appropriate  enforcing  agency  Terms  laai 
are  not  atHned  in  the  Federal  Deposit 
Insurance  Aa  (12  US  L   1813(si)  shall  have 
the  meaning  given  to  them  in  the 
InternationafBank.ng  Act  of  1978  (12  U  S.C. 
3101). 

\ational  txinks.  and  FedTal  branches  and 
Federal  agcncie!-  o^  foreign  banii 

District  office  of  the  Office  of  the 
Comptroller  of  the  Currencv  where  the 
institution  is  located. 

State  member  banks,  branches  and  agencies 
of  foreign  banks  [other  than  Federal 
branches.  Federal  agencies,  and  insured  sta'.t- 
branches  of  foreign  banksl.  commercial 
lending  companies  owned  or  cantroiied  b\ 
foreign  banks,  and  organizations  operating 
under  section  25  or  251  al  of  the  Federal 
Besene  Act 

Federal  Reserv  e  Bank  serving  the  District 

in  which  the  institution  is  located. 

\onmembeT  insured  banks  and  insured  state 
branches  of  foreign  honks 

Federal  Deposit  Insurance  Corpwration 
regional  director  for  the  region  in  which  tfie 
institution  is  icx^ted 

Savings  institutions  insured  under  the 
Savings  Assorntion  Insurance  Fund  of  the 
f^DIC  and  ^ederalh  -ch^.t-T-^d  !.a\ings  hanks 
insured  under  the  Bant.  Ir.r-umnce  Fund  of 
the  FDIC  (but  not  including  state-chartered 
savings  bank.-  insured  ur.der  the  Bank 
Insurance  Fundi 

Office  of  Thnf;  Si-pervisi^in  Regional 
Director  lor  the  region  .n  which  tne 
institution  is  located 


19678  Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  86  /  Thursday,  May  2.  1996  /  Rules  and  Regulations  19679 


Federal  Credit  Unions 

Division  of  Consumer  Affairs,  National 
Credit  Union  Administration.  1775  Duke 
Street,  Alexandria.  Virginia  22314-3428 

Air  Carriers 

Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings,  Department  of 
Transportation.  400  Seventh  Street,  S.W  . 
Washington,  DC  20590. 

Brokers  and  Dealers 

Division  of  Market  Regulation,  Securities 
and  Exchange  Commission.  Washington.  D  CI 
20549. 

Retailers.  Consumer  Finance  Companies. 
Certain  Other  Financial  Institutions,  and  all 
others  not  covered  above 

Federal  Trade  Commission,  Electronic 
Fund  Transfers.  Washington.  D.C.  20580 

Appendix  C  to  Part  205 — Issuance  of 
Staff  Interpretations 

Official  Staff  Interpretations 

Pursuant  to  section  915(d)  of  the  act. 
the  Board  has  designated  the  director     * 
and  other  officials  of  the  Division  of 
Cionsumer  and  Community  Affairs  as 
officials  "duly  authorized"  to  issue,  at 
their  discretion,  official  staff 
interpretations  of  this  part.  Except  in 
unusual  circumstances,  such 
interpretations  will  not  be  issued 
separately  but  will  be  incorporated  in  an 
official  commentary  to  this  part,  which 
will  be  amended  periodically. 

Hequests  for  Issuance  of  Official  Staff 
Interpretations 

A  request  for  an  official  staff 
interpretation  shall  be  in  writing  and 
■iddressed  to  the  Director,  Division  of 
Consumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC 
20551   The  request  shall  contain  a 
complete  statement  of  all  relevant  facts 
conc;erning  the  issue,  including  copies 
of  all  pertinent  documents. 

Scope  of  Interpretations 

No  staff  interpretations  will  he  issued 
approving  financiaJ  institutions'  forms 
or  statements.  This  restriction  does  not 
apply  to  forms  or  statements  whose  use 
is  required  or  sant  ?ioiii;d  L/v  a 
government  agency. 

By  order  uf  the  Board  of  Governors  of  the 
Ffderal  Reservt>  Svstrni,  .\pril  \9.  '\'^l^b 

William  W.  Wiles. 

Srvretory  of  the  Board 

;FR  Do(    C)«>-11)17'1  Filed  5-1-96.  H  4S  dir.| 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0831] 

Electronic  Fund  Transfers 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Official  Staff  Interpretation. 

summary:  The  Board  is  pubhshing  final 
revisions  to  its  official  staff  commentary 
to  Regulation  E  (which  implements  the 
Electronic  Fund  Transfer  Act),  as  part  of 
the  Board's  review  of  the  regulation. 
The  commentary  applies  and  interprets 
the  requirements  of  Regulation  E  to 
facilitate  compliance  by  financial 
institutions  that  offer  electronic  fund 
transfer  services  to  consumers.  The 
revisions  change  the  question-and- 
answer  format  to  a  narrative  one  to 
make  the  commentary  easier  to  use  and 
to  conform  it  with  the  format  of  the 
Board's  other  staff  commentaries.  In 
conjunction  with  revisions  to 
Regulation  E  adopted  by  the  Board  and 
published  elsewhere  in  today's  Federal 
Register,  the  revised  commentary  also 
includes  interpretative  provisions 
previously  contained  in  the  regulation 
that  were  more  explanatory  in  nature 
and  additional  interpretations  on 
matters  not  previously  addressed. 
DATES:  Effective  date.  May  2,  1996. 

Compliance  date.  Mandatory 
compliance  lanuary  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  |ane 
Jensen  Gell,  Kyung  Cho-Miller.  Michael 
Hentrel.  or  Natalie  E.  Taylor.  Staff 
Attorneys,  Division  of  Consumer  and 
Community  Affairs.  Board  of  Governors 
of  the  Federal  Reserve  System. 
Washington.  D.C.  20551.  at  (202)  452- 
2412  or  (202) 452-3667.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Electronic  Fund  Transfer  Act 
(EFTA)  (15  LIS  C.  1693).  enacted  in 
1978,  provides  a  basic  framework 
establishing  the  rights,  liabilities,  and 
respoiisihilities  of  participants  in 
electronic  fund  transfer  (EFT)  systems. 
The  EFT.^  is  implemented  bv  the 
Boards  Regulation  E  1 12  CFR  part  205). 
The  Board  has  revised  Regulation  E 
under  its  Regulatory  Planning  and 
Review  fro^ram.  which  idlls  for  the 
periodic  review  of  all  Boa.'d  regulations 
In  19HI.  the  Board  published  an  official 
staff  commentary  to  Regulation  L.  The 
I  omnient.irv  substitutes  for  individual 
staff  uitcrpretations  and  is  designed  to 


facilitate  compliance  and  provide 
protection  from  civil  liability,  under 
section  915(d)(1)  of  the  act,  for  financial 
institutions  that  act  in  conformity  with 
it. 

The  question-and-answer  format  of 
the  former  commentary  was  designed  to 
make  compliance  easier  by  providing 
specific  answers,  in  nontechnical 
language,  to  frequently  asked  questions. 
However,  that  format  usually  relied  on 
specific  factual  situations  and  often 
restricted  the  scope  of  an  interpretatiun 
The  Board  has  adopted  a  narrative 
format,  similar  to  other  commentaries 
issued  by  the  Board,  to  provide  more 
general  applicability. 

The  order  of  comments  in  the  final 
commentary  corresponds  with  the  new 
sections  in  the  revised  regulation. 
Throughout  the  commentary,  reference 
to  "this  section"  or  "this  paragraph" 
means  the  section  or  paragraph  in  the 
regulation  that  is  the  subject  of  the 
comment  Each  comment  in  the 
commentary  is  identified  by  a  number 
and  the  regulatory  section  or  paragraph 
that  it  interprets.  The  commentary 
incorporates  text  that  was  moved  from 
the  regulation  because  it  is  more 
explanatory  than  regulatory  in  nature.  A 
number  of  comments  have  been  deleted 
as  obsolete. 

II.  Section-by-Section  Analysis 

The  section-by-section  descriptions 
highlight  certain  provisions  that  differ 
from  the  former  commentary  and  certain 
portions  of  the  former  regulation  that 
have  been  moved  to  the  commentary. 
Comments  in  the  former  commentary 
are  referred  to  as  "questions"  and  are 
cited  by  the  section  number  and  the 
number  of  the  question.  For  example, 
Q2-11  is  the  citation  for  question 
number  11  in  the  commentary  to 
§  205.2.  As  the  substance  of  many 
questions  does  not  change  in  the  new 
format,  those  comments  are  not 
specifically  discussed.  A  summary  at 
the  beginning  of  the  section-by-section 
analysis  matches  the  old  question  to  the 
new  commentary  provisions.  The 
summary  also  lists  questions  that  have 
been  deleted  from  the  commentary, 
comments  that  are  new.  and  comments 
that  have  been  moved  to  other  sections. 

Section  205.2 — Definitions 


New 


Old 


(a)-l   I  Q2-1 

(b)(1)-1  ]  Q2-2.  Q2-3,  Q2-4, 

I      Q2-5,  Q2-5.5 

(b)(2)-1  i  Q3-21 

(b)(2)-2 Q3-20 


New 

Old 

(dM  

(bH  

(h)-2 

(h)-3 

(mH  

(m)-2  

(m)-3 

(m)-4  

Q2-7 

Q2-25.5,  Q2-23 

Q2-24 

Q2-25 

02-26 

02-27 

02-27 

02-28 

consolidates  existing  and  new 
comments  on  the  regulation's  coverage. 


(d>-i 
(d)-2 
(d)-3 


02-8 
02-6 
02-9 


Comment  deleted 
Q2-22:  Electronic  terminal — telephone  bill 
payment 
Comments  moved 
Comments  relating  to  the  definition  of  an 
EFT  have  been  moved  to  the 
commentary  to  §  205.3 

Paragraph  2(b)(2) 

In  the  regulation,  the  exemption  for 
trust  accounts  has  been  incorporated 
into  the  definition  of  account.  The 
substance  of  Q3-20  (custodial 
agreements)  and  Q3-21  (trust  accounts) 
is  included  in  this  section  as  comments 
(b)(2)-2  and  (b)(2)-l.  The  change 
mirrors  the  statutory  definition  of 
account. 

2(d)  Business  Day 

The  regulatory  proposal  included  a 
new  definition  of  business  day.  The 
Board  has  retained  the  current 
definition  of  business  day;  accordingly, 
comments  Q2-6,  Q2-7.  and  Q2-9, 
which  provide  guidance  on  interpreting 
"substantially  all  business  functions," 
have  been  retained  and  included  in 
comments  (d)(2}-{d)(4). 

2(m)  Unauthorized  Electronic  Fund 
Transfer 

Comment  (m)-2,  which  incorporates 
Q2-27.  provides  that  when  the 
consumer  furnishes  an  access  device 
and  grants  actual  authority  to  make 
transfers  to  another  person  (a  family 
member  or  co-worker,  for  example)  who 
then  exceeds  that  authority,  the 
consumer  is  liable  for  the  transfers 
unless  the  consumer  has  notified  the 
financial  institution  that  transfers  by 
that  person  are  no  longer  authorized. 
While  institutions  are  required  to 
provide  a  summeiry  of  the  consumer's 
liability  under  §  205.6  in  the  initial 
disclosures,  the  model  clauses  do  not 
require  financial  institutions  to  disclose 
this  potential  liability  as  part  of  the 
initial  disclosiu^s  of  §  205,7. 

Section  205.3 — Coverage 

Section  205.3  of  the  regulation  is  a 
new  section  on  the  regulation's 
coverage,  including  the  scope  of 
Regulation  E,  the  definition  of  an  EFT, 
and  the  exemptions  from  the  regulation. 
To  correspond  with  these  regulatory 
amendments,  the  commentary 


New 

Old 

(aH  

(a>-2 

(a)-2 

(bH  

• 

(b}-2  

(c)(2H  

(c)(3>-1  

(c)(3)-2 

(c)(3)-3 

(c)(4)-1  

(c)(4)-2 

(c)(4)-3 

(c)(5)-1  

(c)(5)-2 

(c)(6)-1  

0&-1 5  in  part 

09-15  in  part 

new 

02-1 1 ,  broadens  and 

reverses  02-16, 

02-18,  02-19, 

02-21.5 
02-10,  02-12.  02- 

21 
03-1 
Q3-3 
new 
new 
new 
new 

03-3.5,  03-3.6 
03-8,03-9.03-10. 

03-11,03-12 
03-13 
03-14.03-15.03- 

(c)(6>-2  

16.03-19.5 
03-17,03-18.  03- 

(c^f7>-1    

19,  new  (facsimile 
machine) 
new 

Comments  deleted 
Q2-12.5;  Fund  transfer — withholding  of 

income  tax  on  interest 
Q2-12.6:  Fund  transfer— EBT 
Q2-13:  Fund  transfer — withdrawal  at 

another  institution 
Q2-14:  Fund  transfer — check  truncation 
Q2-15:  Fund  transfer— payee  information, 

non-electronic  form 
Q2-17:  Fund  transfer— ACH 
Q2-20:  Fund  transfer — preauthorized 

debits  by  paper  drafts.  ACH 
Q3-2:  Wire  transfer — instructions  on 

magnetic  tap>e 
Q3-4:  Telephone  transfer  plans — 

applicability  of  intrainstitutional 

exemption 
Q3-5:  Compulsory  use — preauthorized 

loan  payments 
Comments  moved 
Q3-6.  Q3-7,  and  Q3-7.5  (see  commentar\' 

to  §205. 10(e)) 
Q3-20  and  Q3-21  (see  commentary  to 

§205.2) 

3(a)  General 

Comments  3(a)-l  and  -2  incorporate 
the  part  of  Q9-15  that  details  the  types 
of  accounts  subject  to  the  requirements 
of  the  regulation. 

Comment  3(a)-2  is  new.  Language  for 
this  comment  is  modeled  on  the 
commentary  to  Regulation  Z  on  foreign 
applicabihty  (12  CFR  part  226.  Supp.  I. 
comment  l(c)-l). 

3(b)  Electronic  Fund  Transfer 

In  the  revised  regulation,  the 
definition  of  "electronic  fund  transfer" 
is  referenced  in  §  205. 2tg)  but  is 
included  in  §  205.3  as  the  definition  is 
central  to  determining  coverage.  The 
commentary  consolidates  in  this  section 


the  questions  pertaining  to  EFTs.  A 
number  of  comments  were  deleted 
because  of  a  change  in  Board 
interpretations.  For  example.  Q2-12.6 
dealt  with  the  electronic  payment  of 
govenunent  benefits,  stating  that  such 
transfers  were  not  subject  to  Regulation 
E.  As  the  Board  has  adopted 
amendments  to  Regulation  E  extending 
coverage  to  electronic  benefit  transfer 
programs  established  by  federal,  state, 
or  local  government  agencies,  the 
substance  of  Q2-12.6  has  been  deleted. 

Comment  3(b)-l(iii)  broadens  and 
reverses  Q2-16  to  achieve  consistency 
with  other  sections  of  Regulation  E.  The 
comment  states  that  debits  or  credits  to 
a  consumer's  account  according  to 
billing  information  contained  on 
magnetic  tape  are  EFTs  even  if  the 
financial  institution  receives  or  sends  a 
composite  check.  Previously,  credits  to 
consumers'  accounts  made  by  a 
composite  check  accompanied  by  a 
magnetic  tape  containing  payee 
information  were  not  EFTs  for  purposes 
of  Regulation  E. 

3(c)  Exclusions  From  Coverage 

The  regulation's  exemptions  are 
incorporated  in  §  205.3. 

Paragraph  3(c)(3}—Wire  or  Other 
Similar  Transfers 

Comment  3(c)(3)-2  addresses  the 
relationship  of  Regulation  E  to  Article 
4A  of  the  Uniform  Commercial  Code 
(UCC).  Article  4A  provides 
comprehensive  rules  governing  rights 
and  responsibilities  arising  from  wire 
transfers.  It  applies  primarily  to  large- 
dollcU',  commercial  wire  transfers  made 
via  Fedwire.  Clearing  House  Interbank 
Payments  Systems  (CHIPS).  Society  for 
Worldwide  Interbank  Payments  Systems 
(SWIFT),  and  Telex. 

UCC  §4A-108  provides  that  Article 
4A  does  not  cover  a  fund  transfer  any 
part  of  which  is  governed  by  the  EFTA. 
In  drafting  Article  4A,  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  stated  that  if  a  fund 
transfer  is  made  in  part  by  Fedwire  and 
in  part  via  an  automated  clearinghouse 
(ACH).  because  the  EFTA  applies  to  the 
.■\CH  part  of  the  transfer,  .Article  4A 
does  not  apply  to  any  part  of  the 
transfer.  Institutions  that  offer  Fedwire 
services  expressed  concern  that  these 
transfers  would  lose  the  legal  certainty 
offered  by  complying  with  the 
requirements  of  Article  4  A  if  some  part 
of  the  transfer  is  subject  to  the  EFT.\. 
This  concern  must  be  balanced  with  the 
potential  of  subjecting  consumers  to  full 
liability  for  unauthorized  transfers 
merely  because  some  part  of  the 
transfer,  which  would  ordinarily  be 
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covered  by  Regulation  E.  is  made  via 
Fedwire. 

In  1990.  the  Board  adopted  a 
comprehensive  revision  of  subpart  B  to 
Regulation  I  (55  FR  40791.  October  5. 
1990).  Regulation  I  (12  CFR  Part  210) 
specifies  the  rules  applicable  to  funds 
transfers  handled  by  Federal  Reserve 
Banks.  To  ensure  that  the  rules  for  all 
funds  transfers  through  Fedwire  are 
consistent,  the  Board  used  its 
preemptive  authority  ander  UCC  §  4A- 
107  to  determine  that  subpart  B. 
including  the  provisions  of  Article  4A. 
applies  to  all  fund  transfers  through 
Fedwire.  even  if  a  portion  of  the  fund 
transfer  is  governed  by  the  EFTA.  Even 
so.  the  Board  has  continued  to  receive 
questions  about  the  e^ect  of  dual 
coverage.  For  example,  if  an  institution 
offers  consumiers  the  ability  to  initiate 
Fedwire  transfers  pursuant  to  a 
telephone  transfer  agreement,  the 
transfer  could  be  covered  by  both 
Regulation  E  and  Article  4A.  UCC  §  4A- 
202  encourages  verification  of  the 
authenticity  of  a  Fedwire  payment  order 
pursuant  to  a  "security  procedure" 
established  by  agreement  between  a 
customer  and  a  receiving  bank.  Putting 
such  an  agreement  in  writing  could  be 
deemed  to  constitute  a  telephone 
transfer  plan  for  purposes  of  Regulation 
E.  The  Board  believes  that  if  an 
institution  makes  Fedwire  payments 
available  to  consumers,  but  does  not 
make  the  service  available  in 
conjunction  with  a  telephone  plan  that 
is  subject  to  Regulation  E.  then  the 
protections  of  Article  4  A  are  applicable 
to  the  transfer. 

The  wire  transfer  exemption  extends 
to  any  transfer  of  funds  through  Fedwire 
or  through  a  similar  fund  transfer 
system.  Comment  3(c)(3)-3  provides 
examples  of  such  systems.  The  Board 
was  asked  also  to  exempt  transfers  made 
on  the  books  or  "in  book-entry  form"  by 
the  financial  institution.  The 
commentary  clarifies  that  such  transfers 
are  exempt  from  Regulation  E. 

Paragraph  3(c)l4} — Securities  and 
Commodities  Transfers 

The  Board  has  revised  the  exemption 
for  certain  securities  and  commodities 
transfers  contained  in  §  205.3(c).  The 
exemption  applies  to  a  transfer  for  the 
purchase  or  sale  of  securities  or 
commodities,  even  if  the  security  or 
commodity  is  not  regulated  by  the 
Securities  and  Exchange  Commission  or 
the  Commodity  P'utures  Trading 
Commission,  so  long  as  the  security  or 
commodity  is  sold  by  a  registered 
broker-dealer  or  futures  commission 
merchant  (for  example,  municipal 
securities).  Comment  3(c){4)-l  provides 
added  clarification  on  this  point. 


Comments  3(c)(4)-2  and  -3  provide 
examples  of  covered  and  exempt 
securities  transfers.  Comment  3(c)(4)-2 
also  contains  a  new  example  of  an 
exempt  transfer,  that  of  a  telephone 
order  to  exercise  a  margin  call.  The 
Board  believes  that  the  exercise  of  a 
margin  call  is  so  closely  linked  to  the 
purchase  or  sale  of  securities  as  to  come 
within  the  purview  of  the  exemption. 

Several  commenters  requested 
clarification  on  Q3-3.5,  which  stated 
that  the  exemption  applied  only  if  a 
transfer's  primary  purpose  is  the 
purchase  or  sale  of  securities  and  which 
provided  an  example  of  a  money  market 
mutual  fund  transfer.  The  Board 
beUeves  that  all  securities  transfers  must 
meet  the  primary  purpose  test — 
transfers  must  be  to  purchase  or  sell 
securities — set  forth  in  Q3-3.5  to  qualify 
for  the  exemption.  If  a  transfer  results 
from  the  use  of  a  debit  card  to  access 
any  securities  account  (including  a 
money  market  mutual  fund  account)  for 
the  purchase  of  goods  or  services  or  to 
obtain  cash,  the  transfer  is  not  exempt 
from  Regulation  E. 

Paragraph  3fc)(6) — Telephone-Initiated 
Transfers 

Comment  3(c)(6)-2  incorporates 
examples  contained  in  the  former 
commentary  of  covered  transfers  under 
a  vmtten  plan  (see  Q3-17.  Q3-18.  and 
Q3-19).  The  comment  also  contains  a 
new  example  regarding  the  use  of  a 
facsimile  machine  to  initiate  a  transfer. 
The  Board  has  received  questions  about 
plans  in  which  the  consumer  uses 
facsimile  paper  designed  to  look  like  a 
paper  "draft"  to  initiate  a  transfer  sent 
via  facsimile  machine.  The  EFTA's 
definition  of  EFT  includes  any  transfer 
through  a  "telephonic  instrument."  The 
Board  considers  a  facsimile  machine  to 
be  the  functional  equivalent  of  a 
telephone;  it  is  inconsequential  whether 
information  about  the  transfer  is 
transmitted  orally  or  by  facsimile. 

Paragraph  3(c)(7) — SmaJl  Institutions 

Comment  3(c)(7)-l  makes  clear  the 
Board's  view  that  Article  4A  is  not 
applicable  to  transfers  exempt  from 
Regulation  E  under  the  small-institution 
exemption.  As  noted  above,  the  drafters 
of  Article  4A  considered  the  EFTA  and 
Regulation  E  to  be  mutually  exclusive. 
The  Board  has  been  asked  whether 
preauthorized  transfers  by  small 
institutions  (now.  institutions  with 
assets  under  $100  million),  which  are 
largely  exempt  from  Regulations  E.  are 
subject  to  the  requirements  of  Article  4A 
by  virtue  of  that  exemption  (for 
example,  a  direct  deposit  to  a 
consumer's  account  at  a  small  bank). 
The  Board  regards  the  transfers  as 


generally  subject  to  the  EFTA,  and 
therefore  not  subject  to  Article  4A. 

Section  205.4 — General  Disclosure 
Requirements;  Jointly  Offered  Services 

Section  205.4  of  the  revised  regulation 
sets  forth  general  and  special 
requirements  for  the  various 
disclosures.  Corresponding  changes 
have  been  made  in  the  commentary. 


New 

Old 

(aH  

(a)-2 

07-3.  09-4  in  part 
new  (revises  and 
broadens  07-4) 

Comments  deleted 
Q4-3:  Multiple  accounts  and  account 
holden  (clarified  in  §  205.4(d)(1)  of  the 
regulation) 

Section  205.5 — Issuance  of  Access 
Devices 


New 

5-1   

(a)(i>-1  

(a)(i>-2 

(a)(2>-1  

(a)(2)-2 

(bH  

(b>-2  

(bHJ 

(b)-4 


Otd 


0&-1.5 

new  (footnote  1  b  to 
former 
§  205.5(a)(1)) 

new 

05-1.05-2 

OS-3 

05-6.  05-7 

05-4.5 

05-5 

05-8  (induding  ex- 
amples from  former 
§  205.5(b) 


Comment  deleted 

Q5— 4:  Renewal  or  substitution — pre- 
February  a.  1979  device 
Comments  moved 

Q5-9,  Q5-10  (see  commentary  to  §  205.12) 

5(a)  Solicited  Issuance 
Paragraph  5(a)(1) 

Comment  (a)(l)-2  has  been  added  to 
clarify  the  permissible  forms  of  a 
consumer's  request  for  an  access  device. 
Section  205.6 — Liability,  of  Consumer 
for  Unauthorized  Transfers 


New 

(a)-l  

(a>-2 

(bhi  

(b)-2  

(b)-3 

(b)(ihi  

(b)(i)-2 

(b)(2)-1  

(b)(3)-i  

(b)(3)-2 

(b)(4)-1  

(b)(5>-l  

(b)(5)-2 


Old 


06-4,  new  (former 
§  205.6(a)(2)) 

06-3 

06-5  (revised) 

06-6.5  (with  cross- 
referefx»  to  com- 
ment 2(k)-2  added) 

06-6.5 

06-5  (revised) 

06-6  (revised) 

06-5  (revised) 

06-5  (revised) 

06-5  (revised) 

new  (former 
§  205.6(b)(4)) 

06-7 

new 


New 


Old 


(b)(5)-3 


06-8 


Comments  deleted 
Q6-1 :  Unauthorized  Utinsfers — access 

device  not  involved 
Q6-2:  Failure  to  disclose  business  days 
Comments  moved 
Q6-9.  Q6-10,  and  Qo-1\  (see  commentary 
to  §205.12) 

6(a)  Conditions  for  Liability 

The  Board  had  proposed  amending 
the  regulation  to  require  that  a  financial 
institution  provide  all  of  the  initial 
disclosures  required  by  §  205.7  in  order 
to  impose  liability  on  the  consumer. 
Based  on  comment  and  further  analysis, 
the  Board  has  instead  retained  the 
current  rule. 

The  former  regulation  implicitly 
conditioned  consumer  liability  on  the 
issuance  of  an  accepted  access  device 
(§  205.6(a)).  The  commentary,  on  the 
other  hand,  stated  that  if  the  consumer 
failed  to  report  an  unauthorized  EFT 
within  60  days  of  transmittal  of  the 
periodic  statement  refiecting  the 
transfer,  the  consumer  could  be  subject 
to  liability  for  subsequent  transfers, 
even  if  the  unauthorized  EFT  did  not 
involve  an  access  device.  This 
commentary  position  was  based  on  the 
Board's  interpretation  of  section  909  of 
the  EFTA  as  precluding  consumer 
liability  for  unauthorized  transfers  not 
involving  an  access  device  until  60  days 
after  transmittal  of  the  periodic 
statement  reflecting  the  transfer.  The 
Board  has  incorporated  that  clarification 
into  the  §  205.6(a)(3)  of  the  regulation. 

Commenters  generally  supported  the 
revision,  although  some  believed  that  a 
60-day  period  is  unreasonable.  The 
latter  suggested  an  alternative  time 
period  ranging  from  30  to  45  days;  this 
change,  however,  would  require  a 
statutory  amendment.  Upon  further 
analysis,  the  Board  adopted  the 
regulatory  revision  as  proposed  and  has 
incorporated  Q6-1  into  §  205.6(b)(3]. 
Comment  6(b)(3}-2  provides  further 
clarification. 

6(b)  Limitations  on  Amount  of  Liability 

(36-5  provided  examples  of  when  the 
liability  rules  apply.  Material  from  Q6- 
5,  in  revised  form,  has  been 
incorporated  into  the  commentary  to 
paragraph  (b). 

Paragraph  6(b)(4) — Extension  of  Time 
Limits 

Former  §  205.6(b)(4)  provided 
examples  of  extenuating  circumstances 
when  a  consumer  delays  notification  to 
the  institution  that  an  access  device  has 
been  lost  or  stolen.  The  examples  have 


been  deleted  from  the  revised  regulation 
and  moved  to  comment  (b)(4)-l . 

Paragraph  6(b)(5)— Notice  to  Financial 
Institution 

The  Board  has  received  questions 
about  whether  notice  from  a  third  party 
is  sufficient  to  limit  a  consumer's 
liability  under  §  205.6.  Proposed 
comment  (b)(5)-2  indicated  that  such 
notice  is  valid  if  it  is  communicated  by 
a  third  party  on  the  consumer's  behalf. 
Commenters  generally  supported  this 
interpretation.  Several  commenters 
asked  the  Board  to  clarify  that  a 
financial  institution  may  require 
adequate  documentation  of  the 
authority  of  the  person  who  claims  to 
represent  the  consumer.  Others 
requested  that  the  Board  address  the 
potential  liability  of  financial 
institutions  arising  from  reliance  on  the 
claims  of  a  third  party.  In  response,  the 
Board  has  clarified  that  a  financial 
institution  should  have  a  reasonable 
belief  that  a  third  party  is  acting  on  the 
consumer's  behalf. 

Section  205.7 — Initial  Disclosures 


New 


(a)-1 
(a)-2 
(a>-3 
(a)-4 


Old 


(a)-5  

(a)-6  

(b)(1)-1 
(b)(l>-2 
(b)(i)-3 


(b)(2)-l  .. 
(b)(2)-2  .. 
(b)(4)-1  .. 
(b)(4)-2  .. 
(b)(4)-3  .. 
(b)(5)-1  .. 
(b)(5)-2  .. 
(bl(5)-3  .. 
(b)(9)-1... 
(b)(lO)-1 
(b)(10)-2 


07-1 

07-2 

07-6.5 

07-6,  new  (timing  of 

disclosures) 
07-6.5 
07-5 
07-8 
07-7 
new  (former 

§  205.7(a)(1)) 
07-19 
07-20 
07-11 
07-11.5 
07-10 
Q7-14,  7-15 
07-12,  7-13 
07-15.5 
07-16,7-17 
07-18 
Q7-18.5 


Comment  deleted 

Q7-9:  Summary  disclosure  of  rights 
Comments  moved 

Q7-3.  Q7-4  (see  commentary  to  §  205.4) 

7(a)  Timing  of  Disclosures 

Comment  (a)— 4  expands  on  Q7-6, 
which  discussed  the  addition  of  new 
EFT  services  and  required  financial 
institutions  to  provide  disclosures  for 
the  additional  service  if  it  was  subject 
to  terms  and  conditions  different  from 
those  previously  described  in  the  initial 
disclosures;  the  commentary  was  silent, 
however,  as  to  when  such  disclosures 
should  be  provided.  Comment  (a)— 4 
provides  that  the  disclosures  be  given 


either  when  the  consumer  contracts  for 
the  new  service  or  before  the  first  EFT 
is  made  using  the  new  service. 

7(b)  Content  of  Disclosures 

Former  §  205.7(a)(1)  gave  financial 
institutions  the  option  of  including 
advice  about  promptly  reporting  the  loss 
or  theft  of  the  access  device  or  other 
unauthorized  transfers  in  the  summary 
of  the  consumer's  liability.  This 
language  has  been  deleted  from  the 
regulation  and  moved  to  comment 
(b)(l)-3. 

Section  205.8 — Change-in-Terms  Notice: 
Error  Resolution  Notice 


New 


Old 


(aH  08-6 

(a)-2  08-3.  Q8-5 

(a)-3  I  08-4 

(aH*  OS-2 

(b)-1  08-8 

I 

Comments  deleted 
Q8-1:  Terms  requiring  change  in  terms 

notice 
Q&-7:  Error  resolution  notice — no  periodic 

statements  sent 

8(a)  Change-in-Terms  Notice 

Paragraph  8(a)(2)— Prior  Notice 
Exception 

Proposed  comment  (a)(2)-l.  which 
addressed  circumstances  when  financial 
institutions  include  with  the  periodic 
statement  a  subsequent  notice  upon 
making  a  permanent  change  in  terms 
related  to  security  has  not  been  adopted, 
as  the  Board  did  not  adopt  its  proposal 
revising  the  regulation  to  extend  to  45 
days  the  time  period  in  which  financial 
institutions  must  send  such  notice. 

Section  205.9— Receipts  at  Electric 
Terminals:  Periodic  Statements 


New 


T 


Old 


(a)-i 
(a>-2 


(a>-3  .... 

(a)-4  .... 

(a)-5  .... 

(a)-6  .... 

(a)(iH 
(a)(2)-l 
{a)(3)-i 
(a)(3)-2 

(a)(3)-3 
(a)(3)^ 


(a)(3)-5  .... 
{a)(5hi  ••- 
(a)(5)-2  .... 
(a)(5)(i)-i 
(a)(5)(ii)-i 
(a)(5)(iii)-1 


09-1 

new     (footnote     2     to     former 

1      §  205.9(a)),  09-2 

'  09-3.5 

;  09-5 

:  0&-6 

■  09-4  in  part 

I  new 

!09-7 

j  new  (former  §  205.9(a)(3)) 

I  new     (footnote     3     to     former 

;      §205.9(a)(3)).  0-9.  9-10 
09-8 

1  new  (former  §205.9(a)(3))  09- 

'      37 

i  09-36.  09-27 

;  09-38 

I  09^0 
new  (former  §205.9(b)(1)(tv)(A)) 
new  (former  §205.9(b)(l)(iv)(B)) 
new  (former  §206.9(b)(i)(iv)(C)) 
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r^w 

ow 

(a)(5)(iv)-i 

n«w     (former     §206  9(b)(1)(iv) 

tootrxrte  5 

(a)(5)(iv)-2 

new     (former     §206.9(b)(1)(iv) 

footrxjte  5 

{a)(6)-i  

09-13.            new            (former 

§205  9(a)(6)) 

(a)(6>-2 

09-14 

(b)-i  

Q9-19.  9-20 

(b)-2  

new 

(b)-3 

09-17 

(bM 

09-18 

(b)-6 

09-21 

(b>-« 

09-23.     new    (footnote    4    to 

§205.9(b)(1)) 

{b)(i)-i 

09-25 

(bXDdh' 

09-35 

(b)(i)(Hi>-i 

09-36 

(b)(i)((v)-i 

09-405 

(b)(i)(v)-i 

09-28 

(b)(i)(v)-2 

09-30 

(b)(i)(vKJ 

09-«1 

(b)(i)(vM 

09-43 

(b){l)(v)-5 

09-44 

(b)(i)(v>-€ 

new     (tootrxjte     9     to     former 

§205.9(b)(l)(v)) 

(b)(3>-i  

09-31 

(b)(3)-2  

09-31  5 

(b)(3)-3   . 

new  (former  §206  9(b)(3)) 

(b)(4)-1  

09-32 

(b)(5)-i  

09-33 

(bH6)-l  

09-33 

(c)-i 

09-60 

(d)-i  

09-51 

Comments  deleted 
C}9-3  Receipts — mfoimatiDn  displayed  on 

»cre«n 
Q9-10.5  Receipt!* — type  of  account. 

interchange  system 
09-11:  Receipts — unique  identifier 
Q9-12:  Receipts — terminal  location 
Q9-16:  Periodic  statements — frequencv 
Q9-24  Periodic  statements- 
accompanying  documents 
Q9-29  Periodic  statements — multiple 

transferee 
Q9-34:  Periodic  statements — telephone 

numbers 
Q9-39:  Receipts/periodic  statements — 

location  code 
Q9—42   Receipts/periodic  statements — 

intermediate  party 
Q9— 45:  Passbook  updates — when  required 
Q9— 46  Passbotik  accounts — telephone 

notice  alternative 
0^-47  Passbook  updates — discarding  of 

data 
Q9— 48   Passbook  updates — periodic 

transmittals 
Q9— 49:  Quarterly  statements — compliance 

with  regular  requirements 
Comments  moved 
Q9-4  in  part  (see  commentary  to  §  205.4) 
Q9-15  (see  commentary  to  §  205  2) 
Q9-26  (se«  commentary  to  S  205  1 1) 

A  number  of  comments  have  been 
deleted  because  they  were  obsolete  or 
very  fact  specific  and  not  of  general 
applicability.  Proposed  comment  (a)(4)- 
l  has  been  omitted  because  the  Board 


deleted  the  regulatory  requirement  that 
a  financial  institution  "uniquely" 
identify  the  consumer  on  a  terminal 
receipt  (see  55  FR  15032,  March  22, 
1995). 

91a)  Receipts  at  Electronic  Terminals 

Footnote  2  to  former  §  205.9(a) 
allowed  an  account-holding  institution 
to  make  terminal  receipts  available 
through  third  parties.  The  footnote  has 
been  deleted  from  the  regulation  and 
moved  to  comment  9(a)-2. 

Paragraph  9(a)(ll — Amount 

Former  §  205.9(a)(1)  provided  that 
financial  institutions  other  than  the 
account-holding  institution  may  include 
a  fee  for  a  transfer  in  the  amount  of  the 
transfer  if  the  fee  is  disclosed  on  the 
receipt  and  on  a  sign  posted  on  or  at  the 
terminal.  The  revised  regulation 
modifies  these  requirements  and  allows 
the  account-holding  institution  also  to 
take  advantage  of  the  exception.  In 
addition,  proposed  comment  9(a)(l)-l 
provided  that  the  requirement  to  display 
the  amount  of  a  transaction  fee  "on  or 
at  the  terminal"  could  be  met  by 
displaying  the  fee  on  the  terminal 
screen  before  the  consumer  has  initiated 
the  transfer  if  displayed  for  a  reasonable 
duration.  Commenters  generally 
believed  that  displaying  the  fee  on  a 
screen  provided  adequate  notice,  as  long 
as  consumers  were  given  the  option  to 
cancel  the  transaction  after  receiving 
notice.  The  Board  has  adopted  the 
comment  as  proposed.  The  Board 
believes  that  providing  consumers  with 
the  option  to  cancel  the  transaction  after 
receiving  notice  helps  ensure 
compliance  with  the  notice 
requirements  of  this  paragraph. 

Paragraph  9(a)(3)— Type 

Former  §  205.9(a)(3)  required 
disclosure  of  the  type  of  transfer  and  the 
type  of  consumer's  account  to  or  from 
which  funds  are  transferred.  It  also 
provided  examples  of  descriptions  for 
such  accounts.  The  examples  have  been 
deleted  from  the  regulation  and  moved 
•o  comment  9(a)(3>-l.  In  addition. 
§  205.9(a)(3)  provided  generic 
descriptions  for  accounts  that  are 
similar  in  function.  These  examples 
have  been  deleted  from  the  regulation 
and  incorporated  with  the  substance  of 
Q9-37  in  comment  9(a)(3M. 

Footnote  3  to  former  §  205.9(a)(3) 
provided  an  exception  to  the 
requirement  to  disclose  the  type  of 
transfer  and  account  if  the  consumer 
can  access  only  one  account  at  a 
particular  time  or  terminal.  The 


exception  has  been  deleted  from  the 
regulation  and  the  substance  moved  to 
comment  9(a)(3)-2. 

Paragraph  9(a)(5) — Terminal  Location 

Footnotes  5,  6.  and  8  have  been 
deleted  from  the  regulation.  Footnote  5 
allowed  institutions  to  omit  the  name  of 
the  state  on  terminal  receipts  for 
transfers  occurring  at  terminals  within 
50  miles  of  the  institution's  main  office. 
Footnotes  6  and  8  referred  back  to  the 
text  of  footnote  5.  Based  upon 
comments  and  further  analysis  the 
Board  has  retained  the  substance  of 
footnote  5.  incorporating  it  in  comment 
9(a)(5)(ivM. 

The  former  regulation  included 
detailed  guidance  for  specifying  the 
terminal  location  on  both  the  receipt 
and  periodic  statement  (see  former 
§  205.9(h)(l)(iv)).  While  the  substantive 
requirement  to  disclose  the  location 
remains  unchanged,  the  illustrative  text 
has  been  moved  to  comments  9(a)(5)(i>- 
1.  9(a)(5)(ii)-l.  and  9(a)(5)(iii)-l. 

Paragraph  9(a)(6)— Third  Party  Transfer 

Former  §  205.9(a)(6)  required  that  the 
name  of  any  third  party  to  or  from 
whom  funds  are  transferred  be  disclosed 
on  the  receipt.  It  also  provided  guidance 
on  the  use  of  codes  and  an  exception  to 
the  disclosure  requirement  when  the 
name  of  the  payee  caimot  be  provided 
in  a  machine-readable  form  at  the 
terminal.  This  guidance  has  been 
deleted  from  the  regulation  and  moved 
to  comment  9(a)(6)-l. 

9(b)  Periodic  Statements 

Former  §  205.9(b)  provided  that 
periodic  statements  must  be  sent  for 
each  monthly  or  shorter  cycle  in  which 
an  EFT  has  occurred,  but  at  least 
Quarterly  if  no  transfer  has  occurred.  As 
the  Boarid  believes  that  few  institutions 
send  a  statement  (for  Regulation  E 
purposes)  for  a  cycle  shorter  than  one 
month,  the  final  regulation  has  deleted 
reference  to  a  "shorter  cycle."  The 
reference  has  been  moved  to  comment 
9(b)-i. 

Proposed  comment  9(b}-2  provided 
guidance  on  what  is  considered  a  cycle 
for  purposes  of  Regulation  E.  The 
comment  required  that  financial 
institutions  provide  relevant 
information  for  the  cycle  or  period  since 
the  last  statement  was  issued.  The  Board 
adopted  a  similar  approach  in  the 
proposed  commentary  to  Regulation  DD 
(see  59  FR  5536.  February  7.  1994).  For 
example,  if  an  institution  may  issue 
quarterly  statements  in  March.  June, 
September,  and  December  and  the 
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consumer  initiates  an  EFT  in  February, 
an  interim  statement  would  be 
provided.  The  comment  indicates  that 
the  statement  should  provide 
information  for  the  months  of  January 
and  February.  The  regularly  scheduled 
March  statement  would  provide 
information  only  about  the  month  of 
March.  The  Regulation  DD  commentary 
states  that  disclosures  given  on  the 
interim  statement  cannot  be  repeated  on 
the  regularly  scheduled  statement.  In 
the  example  above,  the  March  statement 
could  not  repeat  information  disclosed 
on  the  February  statement. 

Commenters  requested  clarification 
on  whether  an  interim  Regulation  E 
statement  should  repeat  the  information 
on  a  regularly  scheduled  quarterly 
statement.  The  Board  believes  that  if 
Regulation  DD  is  triggered  (because  the 
interim  statement  contains  interest  or 
rate  information)  institutions  should 
comply  with  Regulation  DD  and  should 
not  repeat  information  on  the  quarterly 
statement.  If  Regulation  DD  is  not 
triggered,  however,  institutions  should 
continue  to  comply  with  Regulation  E. 

Footnote  4  to  former  §  205.9fb)(l) 
permitted  financial  institutions  to 
provide  certain  periodic  statement 
disclosures  on  documents  that 
accompany  the  statement.  It  also 
permitted  institutions  to  use  codes  for 
the  disclosures  if  they  are  explained 
either  on  the  statement  or 
accompanying  documents.  The  footnote 
has  been  deleted  from  the  regulation 
and  the  substance  moved  to  comment 
9(b)-6. 

Paragraph  9(b)(l)(v) 

Footnote  9  to  former  §  205.9(b)(l)(v) 
provided  that  a  financial  institution 
need  not  identify  on  the  periodic 
statement  third  parties  whose  names 
appear  on  checks,  drafts,  or  similar 
paper  instruments  deposited  to  the 
consumer's  account  at  an  electronic 
terminal.  The  footnote  has  been  deleted 
from  the  regulation  and  the  substance 
moved  to  comment  9(b)(l)(v)-6. 

Paragraph  9(b)(3)— Fees 

Section  205.9(b)(3)  provides  that 
financial  institutions  must  disclose  the 
amount  of  any  fees  (other  than  a  finance 
charge  imposed  under  Regulation  Z,  12 
CFR  §  226.7(fl)  that  were  assessed 
against  the  account  during  the  statement 
period  for  EFTs.  The  reference  to 
finance  charges  in  former  §  205.9(b)(3) 
has  been  deleted  from  the  regulation 
and  moved  to  comment  (b)(3)-3. 

Section  205.10— Preauthorized 
Transfers 

Section  205.10  sets  forth  the 
substantive  and  disclosure  requirements 


for  authorizing  preauthorized  transfers 
to  and  from  a  consumer's  account.  The 
Board  has  expanded  this  section  to 
include  guidance  on  the  prohibitions 
against  compulsory  use,  and 
corresponding  commentary  has  been 
added. 


New 


(a)(lH  . 
(a)(l)-2  . 
(a)(l>-3. 
(a)(i)-4. 
(a)(l>-5. 
(a)(l)-6. 
(a)(l)-7. 

(b)-i  

(b)-2  

(b)-3 

(b)-4  

(b)-5 

(b)-€  

{c)-i  

(0-2  .... 

(d)(lH 
(d)(2)-i 
(e)(i)-l 
(e)(i)-2 
(e)(2)-i 


Old 


010-5,010-6 

010-1 

010-7 

010-7 

Q10-10 

010-12 

Q10-11 

010-17 

010-18 

01 0-1 8.6 

010-18.5 

new 

new 

010-19 

Q10-19.5 

01 0-21 

new  (range) 

03-7.  03-7.5 

new 

03-6 


Comments  deleted 
QlO-2;  Notice  of  credit — when  receipt 

guaranteed 
QlO-3:  Notice  provided  by  payor 
QIC— 4:  Notice  provided  by  payoc — form 
QlO-8:  Negative  notice — timing 
QlO-9:  Negative  notice — cessation  of 

transfers 
QlO-13:  Preauthorized  credits — 

availability  of  funds 
QlO-14:  Preauthorized  credits — posting 

schedule 
QlO-15:  Preauthorized  credits— funds 

received  prior  to  agreed  crediting  date 
QlO-16:  Preauthorized  debits — preexisting 

authorizations 
QlO-20:  Ten-day  notice  of  varying  debits- 
preexisting  authorizations 

Paragraph  10(a)(1)— Notice  by  Financial 
Institution 

Section  906(b)  of  the  EFTA  and 
former  §  205.10(a)(1)  of  the  regulation 
provide  that  when  a  payor  credits  a 
consumer's  account  by  preauthorized 
EFT  at  least  once  every  60  days,  the 
account-holding  institution  must  inform 
the  consumer  that  the  transfer  has  or  has 
not  occurred  or  provide  a  phone  number 
for  the  consumer  to  use  to  verif\'  the 
transfer.  QlO-7  provided  that  the 
absence  of  a  deposit  entry  on  a  periodic 
statement  can  serve  as  notice  that  a 
preauthorized  transfer  has  not  occurred. 
The  Board's  proposed  comment 
10(a)(1)— 4  would  have  reversed  that 
position,  stating  that  the  absence  of  a 
deposit  entry  is  not  negative  notice. 

Of  the  commenters  addressing  this 
issue,  the  majority  opposed  placing  an 
affirmative  duty  on  the  account-holding 
institution  to  provide  notice  either 


positively  or  negatively.  Based  on  the 
comments  and  further  analysis  resulting 
from  comment  10(a)(l)-4.  the  Board 
believes  that  the  regulatory  burden  on 
the  receiving  bank  outweighs  the 
potential  benefit  to  the  consumer. 
Therefore,  the  Board  is  retaining  the 
substance  of  QlO-7  in  comment 
10(a)(l)—4,  allowing  the  absence  of  the 
deposit  entry  (on  a  periodic  statement 
sent  within  two  business  days  of  the 
scheduled  transfer  date)  to  serve  as 
negative  notice. 

10(b)  Written  Authorization  for 
Preauthorized  Transfers  From 
Consumer's  Account 

Proposed  comment  10(b)-l,  which 
incorporates  QlO-17,  provided  that  a 
financial  institution  or  designated  payee 
does  not  need  to  obtain  new 
authorizations  before  shifting  from  a 
paper-based  to  an  electronic  debiting 
system.  The  proposed  comment  also 
provided  that  a  successor  payee  or 
institution  may  rely  on  a  preexisting 
authorization  to  debit  payments  from 
the  consumer's  account  (for  example, 
when  an  institution  purchases  the 
mortgage  servicing  rights  from  a  party 
that  previously  obtained  the  consumer's 
authorization). 

Commenters  generally  supported  the 
proposed  language  but  sought 
clarification  on  how  broadly  the  term 
"successor  institution"  could  be 
construed  in  this  context.  One  suggested 
some  minimal  requirement  for  an 
authorization  since  it  would  be  difficult 
for  successor  financial  institutions  to 
ensure  that  all  required  disclosures  were 
provided  when  relying  on  pre-existing 
authorizations.  The  Board  believes  thai 
"successor  institution"  should  he 
interpreted  broadly  to  include  any 
successor  payee.  To  do  otherv\ise  could 
be  extremely  disruptive  to  consumers 
who  have  entered  into  agreements  for 
automatic  debiting  and  could  lead  to 
missed  payments  and  adverse 
consequences. 

The  requirement  in  former  §  205.10(b) 
of  the  regulation  that  preauthorized 
EFTs  from  a  consumer's  account  be 
authorized  by  the  consumer  only  in 
writing  has  been  revised.  The 
requirement  for  the  authorization  to  be 
a  signed  writing  has  been  expanded  to 
include  authorizations  which  are 
"similarly  authenticated"  by  the 
consumer.  This  enhancement  addresses 
developments  in  electronic  services, 
such  as  home  banking. 

Proposed  comment  10(b)-5  provided 
an  example  of  a  consumer's 
authorization  that  is  ■'similarly 
authenticated."  The  comment  provided 
that  for  a  home  banking  system  to 
satisfy  the  requirement,  there  must  he. 


19684  Federal  Register  /  Vol.  61,  No.  86  /  Thursday.  May  2.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  86  /  Thursday,  May  2,  1996  /  Rules  and  R^ulations         19685 


UMI 


some  means  to  identify  the  consume/ 
(such  as  a  security  code),  and  the 
consumer  must  have  the  ability  to  - 
obtain  a  printed  copy  of  the 
authorization  (either  by  printing  a  copy 
or  obtaining  one  from  the  payee).  The 
Board  solicited  comment  on  whether 
additional  safeguards  are  necessary  to 
protect  consumers  in  this  situation  and 
on  other  issues  related  to  the 
requirements  of  a  written  authorization 
under  this  section 

The  majority  of  commenters 
supported  the  Board's  proposal  that  an 
electronic  system  that  has  some  means 
to  identify  the  consumer  such  as  by  a 
security  code  satisfies  the  "similarly 
authenticated'"  standard  adopted  in 
<»205.10(b|  Preauthorizod  transfers  in 
an  electronic  system  should  be 
authenticated  by  a  method  that  provides 
the  same  assurance  as  a  signature  in  a 
paper-based  system.  Commenters 
believed  that  these  methods  of 
preauthorizing  transfers  would  benefit 
consumers  by  enabling  payments  to  be 
handled  expeditiously 

Several  commenters  raised  concerns 
about  unauthorized  transfers  that  might 
result  because  a  consumer  has  written 
down  codes  and  kept  them  adjacent  to 
a  personal  computer,  and  about  the 
potential  for  increased  liability  for 
institutions  arising  from  unauthorized 
use 

The  Board  believes  that  these 
concerns  are  not  sufficient  to  change  the 
liability  standard  currently  in  effect. 
The  Board  believes  that  institutions  may 
reduce  exposure  to  liability  by 
reviewing  security  procedures  with  the 
consumer  when  establishing  the  home 
banking  relationship  However,  for 
home  banking  systems,  the  Board  is 
limiting  the  use  of  a  code  as  a  means  to 
similarly  authenticate  an  authorization 
to  those  where  the  code  originates  with 
the  paying  institution.  The  Board 
believes  that  this  limitation  will 
preser\o  the  "unique  status  "  of  a  code 
or  PIN  similar  to  a  signature.  This 
condition  also  woulil  not  allow  the  use 
of  d  code  issued  by  a  third  party  that  the 
paying  institution  could  not  verify. 

The  majority  of  commenters  opposed 
the  requirement  in  proposed  comment 
10(b)-5  that  the  consumer  must  have 
the  ability  to  obtain  a  printed  copy  of 
the  authorization  (either  from  the 
consumer's  printer  or  from  the  payee) 
There  was  concern  that  such  a 
requirement  could  inhibit  the 
development  of  home  banking  products. 
Other  commenters  found  the 
requirement  placed  unrealistic  burdens 
on  the  institution  to  determine  whether 
the  consumer  possessed  a  printer  and 
whether  it  was  used  to  print  out  a  copy. 
Several  commenters  urged  the  Board  to 


make  this  requirement  an  option 
available  to  the  consumer. 

Based  on  comment  and  upon  further 
analysis,  the  comment  has  been  revised. 
If  an  authorization  is  initiated 
electronically,  a  copy  must  be  made 
available  to  the  consumer.  The  text  of  an 
electronic  authorization  would  have  to 
be  displayed  on  a  computer  screen  or 
other  visual  display.  A  consumer  is 
entitled  to  a  hard  copy  upon  request. 

The  Board  solicitecf  comment  on  two 
issues  that  have  not  been  discussed 
previously  in  the  commentary — 
telephone-initiated  transfers  and  the 
appropriate  means  for  obtaining  a 
consumer's  authorization  for 
preauthorized  transfers. 

Regarding  the  first  issue,  the  Board 
has  received  inquiries  about  one-time 
transfers  usually  initiated  by  telephone 
when  the  consumer  provides  an  account 
number  to  the  caller  and  authorizes  a 
draft  or  an  ACH  debit  to  be  submitted 
against  the  consumer's  account.  Such 
transfers  are  EFTs  where  the  consumer's 
account  is  debited  through  the  ACH. 

The  one-time  transfers  are  not 
■preauthorized  transfers,"  however,  and 
the  rules  regarding  written  authorization 
by  the  consumer  thus  are  not  applicable. 
The  Board  solicited  comment  on 
whether  this  type  of  transfer  warranted 
written  authorization.  A  few 
commenters  believed  that  telephone- 
initiated  transfers  posed  sufficient  risk 
to  mandate  written  authorization.  Most 
commenters  believed  that  for  such 
noru-ecurring  transfers.  NACHA  rules 
and  the  UCC  provided  the  consumers 
with  sufficient  protections.  At  this  time, 
the  Board  has  maintained  the  current 
position  that  written  authorizations  are 
not  required  for  non-recurring  transfers. 

The  second  issue  concerns  the 
appropriate  means  for  obtaining  a 
consumer's  authorization  for 
preauthorized  transfers  A  few 
commenters  discouraged  regulation  of 
the  format  of  authorizations.  The 
majority  of  commenters  acknowledged 
that  the  Board  could  not  compile  a 
comprehensive  list  of  authorization 
methods  and  suggested  that  an  outline 
of  the  general  requirements,  like  those 
under  the  NACHA  rules,  would  be 
helpful. 

The  Board  is  adding  a  new  comment 
10(b)-6.  which  generally  incorporates 
the  requirements  of  an  authorization 
under  NACHA  rules.  An  authorization 
is  valid  if  it  is  readily  identifiable  as 
such  and  the  terms  of  the  preauthorized 
transfer  are  clear  and  readily 
understandable. 

The  Board  was  asked  whether  sending 
the  consumer  a  check  that  incorporates 
in  the  endorsement  an  authorization  for 
the  financial  institution  to  automatically 


debit  the  consumer's  account  on  a 
monthly  basis  is  a  legitimate  method  for 
obtaining  the  consumer's  authorization. 
The  Board  believes  that  if  the 
authorization  meets  the  requirements 
imder  comment  10(h)-6,  an 
endorsement  on  a  check  could  satisfy 
the  written  authorization  requirement  of 
§100)). 

10(d)  Notice  of  Transfers  Varying  in 
Amount 

Paragraph  10(d)(2)— Range 

Proposed  comment  10(d)(2)-l 
provided  guidance  on  what  is  an 
acceptable  range  for  purposes  of  this 
section,  stating  that  an  acceptable  range 
is  one  that  could  plausibly  be 
anticipated  by  the  consumer.  For 
example,  if  the  consumer's  monthly 
payment  is  approximately  $50. 
providing  a  range  between  zero  and 
$10,000  is  not  acceptable. 

The  majority  of  commenters  suggested 
that  the  range  should  not  be  so  broad  as 
to  create  uncertainty  for  consumers 
about  their  ability  to  maintain  sufficient 
balances  to  avoid  overdrafts. 

The  Board  believes  that  comment 
(d)(2)-l  does  not  increase  the 
compliance  burden  given  that  it  is  an 
option.  The  language  "or  designated 
payee"  has  been  added  after  "financial 
institutions"  in  the  first  sentence  since 
this  option  is  also  available  to  a 
designated  payee.  The  Board  believes 
that  the  example  of  an  acceptable  range 
in  the  comment  provides  adequate 
guidance,  and  is  not  adding  oth^r 
examples  at  this  time. 

10(e)  Compulsory  Use 

Paragraph  10(e)(1)— Credit 

The  revised  regulation  incorporates 
the  statutory  restrictions  against 
compulsory  use  of  EFTs  (as  a  condition 
of  credit,  employment,  or  receipt  of 
government  benefits)  into  §  205. 10(e). 

Comment  10(e)(l)-2  would  allow  an 
institution  to  use  the  exception  in 
§  205.10(e)(1)  even  if  the  overdraft 
extension  is  charged  to  an  open-end 
account  that  may  be  accessed  by  the 
consumer  in  ways  other  than  by 
overdrafts.  For  example,  in  addition  to 
overdraft  protection,  a  consumer  may  be 
able  to  obtain  cash  advances  directly 
from  the  credit  line  without  going 
through  a  checking  account.  The  Board 
believes  that  it  is  not  practicable  for  an 
institution  to  distinguish  between 
extensions  of  credit  triggered  under    • 
such  plans  because  of  the  overdraft 
mechanism  and  those  advanced  to  the 
consumer  by  some  other  means. 

Several  consumers  requested 
clarification  on  whether  the  prohibition 
in  comment  10(e)(2)-l  preempted  state 


laws.  A  reference  to  §  205.12.  which 
discusses  preemption  of  state  laws  and 
the  standards  for  preemption,  has  been 
added. 

Section  205.11 — Procedures  for 
Resolving  Errors 

Section  205.11  sets  forth  the 
regulation 's  procedures  for  error 
resolution.  The  revised  regulation 
reformats  the  section  to  facilitate 
compliance  and  the  commentary 
provisions  have  been  revised 
accordingly.  Several  new  comments 
incorporate  provisions  that  have  been 
removed  from  the  regulation. 


New 


Old 


(a)-l  

(a)-2  

(a>-3  

(a)^  

(a>-5  

(b)(iH 

(b)(i)-2 
(b)(l>-3 
{b)(1)-t 
(b)(l)-5 
(b)(i)-6 


(b)(2)-i 
(c)-i  .... 
(c)-2  .... 
(c)-3  .... 


(CM  

(c)-5  

(c)-6  

(cK  

(c)(2)(i)-1 

(c)(3)-1  ... 

(c)(4)-1  ... 

(c)(4)-2  ... 

(C)(4)-3  .. 

(C)(4)-^  .. 


(dH  .... 
(d)(l)-l 
(d)(2)-i 
(d)(2)-l 
(et-1  .... 


09-26 
09-26 
011-2 
011-3 
011-4 
011-8,  new  (example 

added) 
new 
Q11-5 
011-6 
011-7 
new  (footnote  10  to 

former 

§205  1l(b)(1)(l)) 
011-9 
new 
011-10 
new  (revised  011- 

31) 

new  (former 
§205.1 1(d)(3)) 

011-20,  new  (foot- 
note 12  to  former 
§205.1 1(e)(2)) 

011-19.  new  (former 
§205.1 1(e)(1)) 

new  former 
§205.1 1(d)(1) 

new  (former 
§205.1 1(c)(3)) 

011-11.5 

011-13 

011-14 

011-16 

new  (footnote  1 1  to 
former 
§205.1 1(d)(1)) 

011-17 

011-25 

011-23 

011-24 

011-30 


Comments  deleted 
Qll-1;  Transfers— initiated  by  institution 
Qn-11:  Deadlines  for  investigation  of 

error 
Qll-1 2;  Request  for  documentation — 

facsimile  or  photocopy 
Qll-15:  Scope  of  investigation — 

preauthorized  credits 
Qll-18:  Crediting  of  interest 
Qll-21:  Written  explanation — timing 
Qll-22:  Debiting  of  recredited  funds — 

items  to  be  honored 


Qll-26:  Documents  relied  on — privacy 

issue 
Qll-27:  Documents  relied  on — no 

information  on  relevant  tapes 
Qll-28:  Withdrawal  of  error  notice 
Qll-29:  Withdrawal  of  error  notice 
Comments  moved 
Qll-32,  Qll-33  (see  commentary  to 

§205.12) 

1 1(b)  Notice  of  Error  From  Consumer 
Paragraph  11(b)(1) — Timing:  Contents 

Section  205.11  requires  institutions  to 
investigate  and  make  a  final 
determination  as  to  a  consumer's 
allegation  of  an  error  within  either  10 
business  days  or  45  calendar  days. 
Financial  institutions  have  asked 
whether  they  can  delay  imtiating  or 
completing  an  investigation  pending 
receipt  of  an  afTidavit  related  to  the 
alleged  error.  Comment  (b)(l)-2 
prohibits  institutions  ft-om  delaying 
their  investigation  until  a  consumer  has 
produced  a  vmtten,  signed  statement 
relating  to  an  error.  The  Board  believes 
that  permitting  delay  would  allow 
institutions  to  circumvent  the 
investigation  procedures  currently 
mandated  by  the  act  and  regulation.  The 
language  of  the  comment  has  been 
revised  to  more  closely  parallel 
Regulation  Z,  substituting  "written, 
signed  statement  "  for  "affidavit." 

Footnote  10  to  former 
§205.11(b)(l)(i).  which  permits  a 
financial  institution  to  prescribe 
procedures  for  giving  notice  of  an  error, 
has  been  deleted  from  the  regulation 
and  the  substance  moved  to  comment 
(b)(l)-6. 

Paragraph  ll(b)(2}— Written 
Confirmation 

Comment  n(b)(2)-l  incorporates 
Qll-9  and  further  provides  that 
institutions  operating  under  the  45- 
calendar-day  rule  need  not 
provisionally  credit  the  consumer's 
account  when  the  written  confirmation 
is  delayed  beyond  10  business  days 
because  it  was  sent  to  the  wrong 
address. 

1 1(c)  Time  Limits  and  Extent  of 
Investigation 

Qll-31  articulated  the  Board's 
concern  that  charging  consumers  for  the 
financial  institution's  compliance  with 
the  regulation's  error  resolution 
procedures  might  have  a  chilling  effect 
on  the  good-faith  assertion  of  errors. 
Proposed  comment  (c)-3,  based  on 
Qn-31,  exphcitly  prohibited 
institutions  from  charging  consumers 
for  error  resolution.  The  Board  solicited 
comment  on  the  impact  of  such  a 
prohibition  on  institutions  and 
consumers.  Based  on  comment  and 


further  analysis,  the  comment  has  been 
revised;  it  parallels  a  similar  provision 
in  the  commentary  to  Regulation  Z 

Former  §  205.11(d)(3)  provided  that  a 
financial  institution  may  correct  an 
error  in  the  amount  or  manner  alleged 
by  the  consumer  without  complying 
with  the  investigation  requirements  of 
this  section  if  it  comphes  with  all  other 
requirements  of  §205.11.  The  provision 
has  been  deleted  from  the  regulation 
ind  moved  to  comment  (c)— 4. 

Footnote  12  to  former  §205  11(e)(2) 
allowed  financial  institutions  to  provide 
the  notice  of  correction  on  the  periodic 
statement  that  is  mailed  or  delivered 
within  the  time  limits  specified  in  the 
section.  The  footnote  has  been  deleted 
from  the  regulation  and  moved  to 
comment  (c)-5. 

Former  §205.1 1(e)(1)  provided  that  '.v, 
correcting  an  error,  a  financial 
institution  must,  where  applicable, 
credit  interest  and  refund  an>  fees  or 
charges  imposed.  This  language  has 
been  deleted  from  the  regulation  and 
combined  with  the  substance  of  Qll-1 9 
in  comment  {c)-6.  The  comment  also 
clarifies  that  the  requirement  only 
applies  to  fees  imposed  by  the 
institution  and  not  to  those  imposed  bv 
third  parties 

Paragraph  lllcl(2llil 

Former  §205.1 1(c)(3)  provided 
examples  of  when  a  financial  institution 
must  comply  with  all  requirements  of 
§205.11  except  the  provisional  crediting 
requirements.  While  the  examples  have 
been  retained  in  the  final  regulation,  the 
language  requiring  compliance  with 
other  requirements  of  the  section  has 
been  deleted  and  moved  to  comment 
(c)(2)(i)-l. 

Paragraph  1 1(c)(4)— Investigation 

Footnote  11  to  former  §205.11idUl) 
provided  examples  of  what  does  and 
does  not  constitute  an  agreement  for 
purposes  of  this  section.  The 
explanatory  language  has  been  deleted 
from  the  regulation  and  moved  to 
comment  ic)(4)— 4 

Section  205.12 — Rehtinn  to  Other  Laws 

The  revised  regulation  consolidates 
the  references  to  a  number  of  provisions 
dealing  with  the  relationship  of 
Regulation  E  and  the  Truth  in  Lending 
.^ct  and  Regulation  Z  formerly  in 
§§205  5.  205.6.  and  205.11,  in  '»20t  12 
The  section  also  contains  the  ruies  the 
Board  applies  in  determining  the 
preemption  of  inconsistent  state  laws  or 
m  granting  a  state  exemption.  The 
commentary  provisions  for  these  ruies 
and  references  are  similarly 
consolidated  in  this  section. 
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New 


Old 


(ahi 

(a)-2 
(b>-2 


06-9,06-10.06- 
11,011-32.011- 
33 

05-9,  05-10 

Q12-1,  new 

new 


12(bl  Preemption  of  Inconsistent  State 
Laws 

Comment  12(b)-l  incorporates  Ql 2- 
1.  which  provides  that  state  law  may  be 
preempted  even  if  the  Board  has  not 
issued  a  determination.  The  comment 
also  notes  that  financial  institutions  are 
not  protected  from  liability  for  failing  to 
comply  with  state  law  in  the  absence  of 
a  preemption  determination  by  the 
Board 

Comment  12(b)-2  incorporates  into 
the  commentary  an  official  staff 
interpretation  preempting  certain 
provisions  of  Michigan's  EFT  statute. 
Future  preemption  determinations  will 
also  be  included  in  the  commentary. 

Section  205  13 — /\d;n/ni.s(ranve 
Enforcement:  Record  Retention 


New 


Old 


13(bhi 


013-2 


Comments  nivvcd 
Q13-1  (se«>  commentary  lo  appendix  A) 

Proposed  comment  13(b)-l  has  been 
revised,  based  on  public  comment,  to 
indicate  that  records  of  disclosua*s  and 
documentation  given  lo  individual 
consumers  need  not  be  retained. 

Section  205.14 — Electronic  Fund 
Transfer  Senice  Provider  Xot  Holding 
Consumer's  Account 


New 


Old 


i4(a)-i 
i4(a)-2 
I4(b)-i 


14(b)(i)-1 
14(b)(2)-1 
14(C)(1)-1 


-I 

I  014-1.  QU-2 
01 4-3 
new  ((o'merly 

§205.l4(a)(1) 
014-4 
Q14-6 
014-7 


UMI 


Comment  deleted 
Q14-5:  Periodic  statement — issuance  of 
card 

J  4{c.}  Provider  of  Electronic  Fund 
Transfer  Ser^'ice 

Proposed  comments  14(a)-l  and 
14(a)-2  have  been  rtnised  to  make  clnar 
that  transactions  cleared  and  settled 
through  the  .-XCH  are  not  excluded  from 
coverage  by  this  section  on  the  basis  ot 
an  "agreement"  between  the  two 
institutions  uivolved. 


14(b)  Compliance  by  Service  Provider 

Former  §205. 14(a)(1)  provided  that 
the  service-providing  institution  must 
reimburse  the  consumer  for 
unauthorized  EFTs  in  excess  of  the 
limits  set  by  §  205.6.  This  provision  has 
been  deleted  from  the  regulation  and 
moved  to  comment  14(b)-l. 

Appendix  A — Model  Disclosure  Clauses 
and  Forms 


New 

Old 

App.  A-1    

013-1 

App.  A-2  

new  (former  introduc- 

tory language  in 

Appendix  A) 

App.  A-3  

new  (former  introduc- 

tory language  in 

'-Appendix  A) 

List  of  Subjects  in  12  CFR  Part  205 

Consumer  protection.  Electronic  fund 
transfers.  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements. 

Text  of  Revisions 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  205.  as  follows: 

PART  20&-ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1693. 

2.  In  part  205,  Supplement  I  is  revised 
to  read  as  follows; 

SUPPLEMENT  I  TO  PART  205— 
OFFICIAL  STAFF  INTERPRETATIONS 

Section  205.2 — Definitions. 

2lal  Access  Device 

I  Examples.  The  term  access  device 
includes  debit  cards,  personal  idenfification 
numbers  (PINs).  telephone  transfer  and 
telephone  bill  pavTiient  codes,  and  other 
means  that  may  be  used  bv  a  consumer  to 
initiate  an  electronic  fund  transfer  (EFT)  to 
or  from  a  consumer  account.  The  term  does 
not  ini  luiie  magnetic  tape  or  other  devices 
used  internally  by  a  financial  institution  to 
initiate  electronic  transfers 

21b)  Account 

1.  Consumer  asset  account  The  term 
consumiT  asset  af  rouni  includes 

i  Club  accounts,  such  a^  vacation  clubs  Ir 
ni.iiiv  rases,  however,  t.hese  arcnuiUs  arc 
exempt  from  the  regulation  under 
§  ^'05  .ill  )(=))  because  all  electroMic  transfers 
U>  or  from  the  account  have  been 
preauttiorized  b\  the  consumer  and  involve 
ancth(:r  account  of  the  consumer  at  the  sam» 
institution 

II  A  retail  repurchase  agreement  (repo), 
whu  h  is  a  loan  made  to  a  financial 
institution  bv  a  consumer  that  is 


collateralized  by  government  or  government- 
insured  securities. 

2.  Examples  of  accounts  not  covered  by 
Regulation  E  (12  CFR  part  205)  include: 

i.  Profit-sharing  and  pension  accounts 
established  under  a  trust  agreement,  which 
are  exempt  under  §  205.2(b)(2). 

ii.  Escrow  accounts,  such  as  those 
established  to  ensure  payment  of  items  such 
as  real  estate  taxes,  insurance  premiums,  or 
completion  of  repairs  or  improvements. 

iii.  Accounts  for  accumulating  funds  to 
purchase  U.S.  savings  bonds. 
Paragraph  2(b)(2) 

1 .  Bona  fide  trust  agreements.  The  term 
bona  fide  trust  agreement  is  not  defined  by 
the  act  or  regulation;  therefore,  financial 
institutions  must  look  to  state  or  other 
applicable  law  for  interpretation. 

2.  Custodial  agreements.  An  account  held 
under  a  custodial  agreement  that  qualifies  as 
a  trust  under  the  Internal  Revenue  Code, 
such  as  an  individual  retirement  account,  is 
considered  to  be  held  under  a  trust 
agreement  for  purposes  of  Regulation  E. 

2ld)  Business  Day 

1.  Dumtion.  A  business  day  includes  the 
entire  24-hour  period  ending  at  midnight, 
and  a  notice  required  by  the  regulation  is 
effective  even  if  given  outside  normal 
business  hours.  The  regulation  does  not 
require,  however,  that  a  financial  institution 
make  telephone  lines  available  on  a  24-hour 
basis. 

2.  Substantially  all  business  functions. 
"Substantially  all  business  functions" 
include  both  the  public  and  the  back-office 
operations  of  the  institution.  For  example,  if 
the  offices  of  an  institution  are  open  on 
Saturdays  for  handling  some  consumer 
transactions  (such  as  deposits,  withdrawals, 
and  other  teller  transactions),  but  not  for 
performing  internal  functions  (such  as 
investigating  account  errors),  then  Saturday 
is  not  a  business  day  for  that  institution.  In 
this  case,  Saturday  does  not  count  toward  the 
business-day  standard  set  by  the  regulation 
for  reporting  lost  or  stolen  access  devices, 
resolving  errors,  etc. 

3.  Short  hours.  A  financial  institution  may 
determine,  at  its  election,  whether  an 
abbreviated  day  is  a  business  day.  For 
example,  if  an  institution  engages  in 
substantially  all  business  functions  until 
noon  on  Saturdays  instead  of  its  usual  3:00 
p.m.  closing,  it  may  consider  Saturday  a 
business  day. 

4.  Telephone  line.  If  a  financial  institution 
makes  a  telephone  line  available  on  Sundays 
for  reporting  the  loss  or  theft  of  an  access 
device,  but  performs  no  other  business 
functions,  Sunday  is  not  a  business  day 
under  the  "substantially  all  business 
functions"  standard. 

2lh)  Electronic  Terminal 

1   Pomt-of-sale  IPOSI  payments  initiated 
by  telephone.  Because  the  temi  electronic 
terminal  excludes  a  telephone  operated  by  a 
consumer,  a  financial  institution  need  not 
provide  a  terminal  receipt  when: 

i  A  consumer  uses  a  debit  card  at  a  public 
telephone  to  pay  for  the  call. 

ii  A  consumer  initiates  a  transfer  by  a 
means  analogous  in  function  to  a  telephone. 


such  as  by  home  banking  equipment  or  a 
facsimile  machine. 

2.  POS  termmals.  A  PCS  terminal  that 
captures  data  electronically,  for  debiting  or 
crediting  to  a  consumer's  asset  account,  is  an 
electronic  terminal  for  purposes  of 
Regulation  E  if  a  debit  card  is  used  to  initiate 
the  transaction. 

3.  Teller-operated  terminals.  A  terminal  or 
other  computer  equipment  operated  by  an 
employee  of  a  financial  institution  is  not  an 
electronic  terminal  for  purposes  of  the 
regulation.  However,  transfers  initiated  at 
such  terminals  by  means  of  a  consumer's 
access  device  (using  the  consumer's  PIN,  for 
example)  are  EFTs  and  are  subject  to  other 
requirements  of  the  regulation.  If  an  access 
device  is  used  only  for  identification 
purposes  or  for  determining  the  account 
balance,  the  transfers  are  not  EFTs  for 
purposes  of  the  regulation. 

2(m)  Unauthorized  Electronic  Fund  Tmnsfer 

1.  Tmnsfer  by  institution's  employee.  A 
consumer  has  no  liability  for  erroneous  or 
fraudulent  transfers  initiated  by  an  employee 
of  a  financial  institution. 

2.  Authority.  If  a  consumer  furnishes  an 
access  device  and  grants  authority  to  make 
transfers  to  a  person  (such  as  a  family 
memb)er  or  co-worker)  who  exceeds  the 
authority  given,  the  consumer  is  fully  liable 
for  the  transfers  unless  the  consumer  has 
notified  the  financial  institution  that 
transfers  by  that  f)erson  are  no  longer 
authorized. 

3.  Access  device  obtained  through  robbery 
or  fraud.  An  unauthorized  EFT  includes  a 
transfer  initiated  by  a  person  who  obtained 
the  access  device  from  the  consumer  through 
fraud  or  robbery. 

4.  Forced  initiation.  An  EFT  at  an 
automated  teller  machine  (ATM)  is  an 
unauthorized  transfer  if  the  consumer  has 
been  induced  by  force  to  initiate  the  transfer. 

Section  205.}— Coverage 

3la)  General 

1.  i4ccoiinfs  covered.  The  requirements  of 
the  regulation  apply  only  to  an  account  for 
which  an  agreement  for  EFT  services  to  or 
from  the  account  has  been  entered  into 
between: 

i.  The  consumer  and  the  financial 
institution  (including  an  account  for  which 
an  access  device  has  been  issued  to  the 
consumer,  for  example); 

ii.  The  consumer  and  a  third  party  (for 
preeuthorized  debits  or  credits,  for  example), 
when  the  account-holding  institution  has 
received  notice  of  the  agreement  and  the 
fund  transfers  have  begun. 

2.  Automated  clearing  house  (ACH) 
membership.  The  fact  that  membership  in  an 
ACH  requires  a  financial  institution  to  accept 
EFTs  to  accounts  at  the  institution  does  not 
make  every  account  of  that  institution  subject 
to  the  regulation. 

3.  Foreign  applicability.  Regulation  E 
applies  to  all  persons  (including  branches 
and  other  offices  of  foreign  banks  located  in 
the  United  States)  that  offer  EFT  services  to 
residents  of  any  state,  including  resident 
aliens.  It  covers  any  account  located  in  the 
United  States  through  which  EFTs  are  offered 
to  a  resident  of  a  state.  This  is  the  case 


whether  or  not  a  particular  transfer  takes 
place  in  the  United  States  and  whether  or  not 
the  financial  institution  is  chartered  in  the 
United  States  or  a  foreign  country.  The 
regulation  does  not  apply  to  a  foreign  branch 
of  a  U.S.  bank  unless  the  EFT  services  are 
offered  in  connection  with  an  account  in  a 
state  as  defined  in  §  205.2(1). 

3(b)  Electronic  Fund  Tmnsfer 

1 .  Fund  transfers  covered.  The  term 
electronic  fund  transfer  includes: 

i.  A  deposit  made  at  an  ATM  or  other 
electronic  terminal  (including  a  deposit  in 
cash  or  by  check)  provided  a  specific 
agreement  exists  between  the  financial 
institution  and  the  consumer  for  EFTs  to  or 
from  the  account  to  which  the  deposit  is 
made.  . 

ii.  A  transfer  sent  via  ACH.  For  example, 
social  security  benefits  under  the  U.S. 
Treasury's  direct-deposit  program  are 
covered,  even  if  the  listing  of  payees  and 
payment  amounts  reaches  the  account- 
holding  institution  by  means  of  a  computer 
printout  from  a  corresf>ondent  bank. 

iii.  A  preauthorized  transfer  credited  or 
debited  to  an  account  in  accordance  with 
instructions  contained  on  magnetic  tap>e, 
even  if  the  financial  institution  holding  the 
account  sends  or  receives  a  comp)osite  check. 

iv.  A  transfer  from  the  consumer's  account 
resulting  from  a  debit-card  transaction  at  a 
merchant  location,  even  if  no  electronic 
termin,al  is  involved  at  the  time  of  the 
transaction,  if  the  consumer's  asset  account 
is  subsequently  debited  for  the  amount  of  the 
transfer. 

2.  Fund  transfers  not  covered.  The  term 
electronic  fund  transfer  does  not  include 

i.  A  payment  that  does  not  debit  or  credit 
a  consumer  asset  account,  such  as  a  payroll 
allotment  to  a  creditor  to  repay  a  credit 
extension  (which  is  deducted  from  salary) 

ii.  A  payment  made  in  currency  by  a 
consumer  to  another  person  at  an  electronic 
terminal. 

iii.  A  preauthorized  check  drawn  by  the 
financial  institution  on  the  consumer's 
account  (such  as  an  interest  or  other 
recurring  payment  to  the  consumer  or 
another  party),  even  if  the  check  is  computer- 
generated. 

3(c)  Exclusions  From  Coverage 
Paragraph  3(c)(2) — Check  Guarantee  or 
Authorization 

1 .  Memo  posting.  Under  a  checic  guarantee 
or  check  authorization  service,  debiting  of 
the  consumer's  account  occurs  when  the 
check  or  draft  is  presented  for  payment 
These  services  are  exempt  from  coverage, 
even  when  a  temporary  hold  on  the  account 
is  memo-posted  electronically  at  the  time  of 
authorization. 

Paragraph  3(c)(3)— Wire  or  Other  Similar 
Transfers 

1.  Fedwire  and  ACH.  If  a  financial 
institution  makes  a  fund  transfer  to  a 
consumer's  account  after  receiving  funds 
through  Fedwire  or  a  similar  network  the 
transfer  by  ACH  is  covered  by  the  regulation 
even  though  the  Fedwire  or  network  transfer 
is  exempt. 

2.  Article  4A.  Financial  institutions  that 
offer  telephone-initiated  Fedwire  payments 


are  subject  to  the  requirements  of  UOC 
section  4A-202,  which  encourages 
verification  of  Fedwire  payment  orders 
pursuant  to  a  security  procedure  established 
by  agreement  between  the  consumer  and  the 
receiving  banic  These  transfers  are  not 
subject  to  Regulation  E  and  the  agreement  is 
not  considered  a  telephone  plan  if  the  service 
is  offered  separately  from  a  telephone  bill- 
ptayment  or  other  prearranged  plan  subject  to 
Regulation  E.  The  Board's  Regulation  )  (12 
CFR  part  210)  specifies  the  rules  applicable 
to  funds  handlcKi  by  Federal  Reserve  Banks 
To  ensure  that  the  rules  for  all  fund  transfers 
through  Fedwire  are  consistent,  the  Board 
used  its  preemptive  authority  under  UCC 
section  4A-107  to  determine  that  subpart  B 
of  Regulation  J  (12  CFR  part  210).  including 
the  provisions  of  Article  4A,  applies  to  all 
fund  transfers  through  Fedwire.  even  if  a 
fXJrtion  of  the  fund  transfer  is  governed  by 
the  EFT  A.  The  portion  of  the  fund  transfer 
that  is  governed  by  the  EFTA  is  not  governed 
by  subpart  B  of  Regulation  1(^2  CFR  part 
210). 

3.  Similar  fund  transfer  systems  Fund 
transfer  systems  that  are  similar  to  Fedwire 
include  the  Clearing  House  Intert>ank 
Payments  System  (CHIPS).  Society  for 
Worldwide  Intertwnk  Financial 
Teleconamunication  (SWTFT)  Telex,  and 
transfers  made  on  the  books  of  correspondent 
banks. 

Paragraph  3(c)(4) — Securities  and 
Commodities  Transfers 

1.  Covemge.  The  securities  exemption 
applies  to  securities  and  commodities  that 
may  be  sold  by  a  registered  broker-dealer  or 
futures  commission  merchant,  even  when  the 
security  or  commodir\-  itself  is  not  regulated 
by  the  Securities  and  Exchange  Commission 
or  the  Commodity  Futures  Trading 
Commission. 

2.  Example  of  exempt  transfer.  The 
exemption  applies  to  a  transfer  involving  a 
transfer  initiated  by  a  telephone  order  to  a 
stockbroker  to  buy  or  sell  securities  or  to 
exercise  a  margin  call 

3.  Examples  of  nonexempi  transfers  The 
exemption  does  not  apply  to  a  transfer 
involving: 

i.  A  debit  card  or  other  access  device  that 
accesses  a  securities  or  commodities  account 
such  as  a  money  market  mutual  fund  and 
that  the  consumer  uses  for  purchasing  goods 
or  services  or  for  obtaining  cash 

ii  A  pavment  of  interest  or  dividends  into 
the  consumer's  account  (for  example,  from  a 
brokerage  firm  or  bom  a  Federal  Reserve 
Bank  for  government  securities) 

Paragraph  3(c)(5) — .\utomatic  Transfers  by 
.Account-Holding  Institution 

1.  Automatic  transfers  exempted  The 
exemption  applies  to: 

i.  Electronic  debits  or  credits  to  consumer 
accounts  for  check  charges,  stop-pa>Tnent 
charges.  NSF  charges,  overdraft  charges, 
provisional  credits,  error  adjustments,  and 
similar  items  that  are  initiated  automatically 
on  the  occurrence  of  certain  events. 

ii.  Debits  to  consumer  accounts  for  group 
insurance  available  only  through  the 
financial  institution  and  payable  only  by 
means  of  an  aggregate  payment  from  the 
institution  to  the  insurer. 
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iii.  EFTj  between  a  thrift  institution  and  its 
paired  commercial  bank  in  the  state  of  Rhode 
Island,  which  are  deemed  under  state  law  to 
be  intra-institutional. 

iv.  Automatic  transfers  between  a 
consumer's  accounts  within  the  same 
financial  institution,  even  if  the  account 
holders  on  the  two  accounts  are  not  identical. 

2.  Automatic  transfers  not  exempted. 
Transfers  between  accounts  of  the  consumer 
at  affiliated  institutions  (such  as  between  a 
bonk  and  its  subsidiary  or  within  a  holding 
company)  are  not  intra-institutional  transfers, 
and  thus  do  not  qualify  for  the  exemption. 

Paragraph  3(c)(6) — Telephone-Initiated 
Transfers 

1.  Written  plan  or  agreement.  A  transfer 
that  the  consumer  initiates  by  telephone  is 
covered  only  if  the  transfer  is  made  under  a 
written  plan  or  agreement  between  the 
consumer  and  the  financial  institution 
making  the  transfer.  The  following  do  not.  by 
themselves,  constitute  a  written  plan  or 
agreement: 

i.  A  hold-harmless  agreement  on  a 
signature  card  that  protects  the  institution  if 
the  consumer  requests  a  transfer. 

ii.  A  legend  on  a  signature  card,  periodic 
statement,  or  passbook  that  limits  the  number 
of  telephone- initiated  transfers  the  consumer 
can  make  from  a  savings  account  because  of 
reserve  requirements  under  Regulation  D  (12 
Cn^part  204) 

iii.  An  agreement  permitting  the  consumer 
to  approve  by  telephone  the  rollover  of  funds 
at  the  maturity  of  an  instrument. 

2.  Examples  of  covered  transfers.  When  a 
written  plan  or  agreement  has  been  entered 
into,  a  transfer  initiated  by  a  telephone  call 
from  a  consumer  is  covered  even  though: 

i.  An  employee  of  the  financial  institution 
completes  the  transfer  manually  (for 
example,  by  means  of  a  debit  memo  or 
deposit  slip). 

ii.  The  consumer  is  required  to  make  a 
separate  request  for  each  transfer. 

iii.  The  consumer  uses  the  plan 
infrequently 

iv.  The  consumer  initiates  the  transfer  via 
a  facsimile  machine. 
Paragraph  3(c)(7) — Small  Institutions 

\   Coverage  This  exemption  is  limited  to 
preauthorized  transfers:  institutions  that  offer 
other  EFTs  must  comply  with  the  applicable 
sections  of  the  regulation  as  to  such  services. 
The  preauthorized  transfers  remain  subject  to 
sections  913.  915,  and  916  of  the  act  and 
§  205.10(e),  and  are  therefore  exempt  from 
UCC  Article  4A 

Section  205.4 — General  Disclosure 
Requirements:  fointly  OfTlered  Services 

4lal  Form  of  Disclosures 

1.  General  Although  no  particular  rules 
govern  type  size.  numl)er  of  pages,  or  the 
relative  conspicuousness  of  various  terms, 
the  disclosures  must  be  in  a  clear  and  readily 
understandable  written  form  that  the 
consumer  may  retain   Numbers  or  codes  are 
considered  readily  understandable  if 
explained  elsewhere  on  the  disclosure  form 

2   Foreign  language  disclosures 
Disclosures  may  be  made  in  languages  other 
than  Englisli.  provided  Ihey  are  available  in 
English  upon  request. 


Section  209.5 — ^Issuance  of  Acoeas  Devices 

1.  Coverage.  The  provisions  of  this  section 
limit  the  circumstances  under  which  a 
financial  institution  may  issue  an  access 
device  to  a  consumer.  Making  an  additional 
account  accessible  through  an  existing  access 
device  is  equivalent  to  issuing  an  access 
device  and  is  subject  to  the  limitations  of  this 
section. 

5(aj  Solicited  Issuance 
Paragraph  5(a)(1) 

1.  Joint  account.  For  a  joint  account,  a 
financial  institution  may  issue  an  access 
device  to  each  account  holder  if  the 
requesting  holder  specifically  authorizes  the 
issuance. 

2.  Permissible  forms  of  request.  The  request 
for  an  access  device  may  be  written  or  oral 
(for  example,  in  response  to  a  telephone 
solicitation  by  a  card  issuer). 

Paragraph  5(a)(2) 

1.  One-for-one  rule.  In  issuing  a  renewal  or 
substitute  access  device,  a  financial 
institution  may  not  provide  additional 
devices.  For  example,  only  one  new  card  and 
PIN  may  replace  a  card  and  PIN  previously 
issued.  If  the  replacement  device  permits 
either  additional  or  fewer  typws  of  electronic 
fund  transfer  services,  a  change-in-terms 
notice  or  new  disclosures  are  required. 

2.  Renewal  or  substitution  by  a  successor 
institution.  A  successor  institution  is  an 
entity  that  replaces  the  original  financial 
institution  (for  example,  following  a 
corporate  merger  or  acquisition)  or  that 
acquires  accounts  or  assumes  the  operation 
of  an  EFT  system. 

5(bl  Unsolicited  Issuance 

1.  Compliance.  A  financial  institution  may 
issue  an  unsolicited  access  device  (such  as 
the  combination  of  a  debit  card  and  PIN)  if 
the  institution's  ATM  system  has  been 
programmed  not  to  accept  the  access  device 
until  after  the  consumer  requests  and  the 
institution  validates  the  device.  Merely 
instructing  a  consumer  not  to  use  an 
unsolicited  debit  card  and  PIN  until  after  the 
institution  verifies  the  consumer's  identity 
does  not  comply  with  the  regulation. 

2.  PL\S  A  financial  institution  may 
impose  no  liability  on  a  consumer  for 
unauthorized  transfers  involving  an 
unsolicited  access  device  until  the  device 
becomes  an  "accepted  access  device"  under 
the  regulation.  A  card  and  PIN  combination 
may  be  treated  as  an  accepted  access  device 
once  the  consumer  has  used  it  to  make  a 
transfer 

3.  Functions  of  PIN.  If  an  institution  issues 
a  PIN  at  the  consumers  request,  the  issuance 
may  constitute  both  a  way  of  validating  the 
debit  card  and  the  means  to  identify  the 
consumer  (required  as  a  condition  of 
imposing  liability  for  unauthorized  transfers). 

4.  Verification  of  identity  To  verify  the 
consumers  identity,  a  financial  institution 
may  use  any  reasonable  means,  such  as  a 
photograph,  fingerprint,  personal  visit, 
signature  comparison,  or  personal 
information  about  the  consumer.  However, 
even  if  reasonable  means  were  used,  if  an 
institution  fails  to  verify  correctly  the 
consumer's  identity  and  an  imposter 


succeeds  in  having  the  device  validated,  the 
consumer  is  not  liable  for  any  unauthorized 
transfers  from  the  account. 

Section  205.6 — Liability  of  Consumer  for 
Unautborizad  Transfisrs 

6(a)  Conditions  for  Liability 

1.  Means  of  identification.  A  financial 
institution  may  use  various  means  for 
Identifying  the  consumer  to  whom  the  access 
device  is  issued,  including  but  not  limited  to: 

i.  Electronic  or  mechanical  confirmation 
(such  as  a  PIN). 

ii.  Comparison  of  the  consumer's  signature, 
fingerprint,  or  photograph, 

2.  Multiple  users.  When  more  than  one 
access  device  is  issued  for  an  account,  the 
financial  institution  may,  but  need  not, 
provide  a  separate  means  to  identify  each 
user  of  the  account. 

6(b)  Limitations  on  Amount  of  Liability 

1.  Application  of  liability  provisions.  There 
are  three  possible  tiers  of  consumer  liability 
for  unauthorized  EFTs  depending  on  the 
situation.  A  consumer  may  be  liable  for  (1) 
up  to  $50;  (2)  up  to  $500:  or  (3)  an  unlimited 
amount  depending  on  when  the 
unauthorized  EFT  occurs.  More  than  one  tier 
may  apply  to  a  given  situation  because  each 
corresponds  to  a  different  (sometimes 
overlapping]  time  pteriod  or  set  of  conditions. 

2.  Consumer  negligence.  Negligence  by  the 
consumer  cannot  be  used  as  the  basis  for 
imposing  greater  liability  than  is  permissible 
under  Regulation  E.  Thus,  consumer 
behavior  that  may  constitute  negligence 
under  state  law,  such  as  writing  the  PIN  on 

a  debit  card  or  on  a  piece  of  paper  kept  with 
the  card,  does  not  affect  the  consumer's 
liability  for  unauthorized  transfers. 
(However,  refer  to  comment  2(m)-2  regarding 
termination  of  the  authority  of  given  by  the 
consumer  to  another  person.) 

3.  Limits  on  liability.  The  extent  of  the 
consumer's  liability  is  determined  solely  by 
the  consumer's  promptness  in  reporting  the 
loss  or  theft  of  an  access  device.  Similarly, 
no  agreement  between  the  consumer  and  an 
institution  may  impose  greater  liability  on 
the  consumer  for  an  unauthorized  transfer 
than  the  limits  provided  in  Regulation  E. 

Paragraph  6(b)(1) — Timely  Notice  Given 

1.  $50  limit  applies.  The  basic  liability 
limit  is  $50,  For  example,  the  consumer's 
card  is  lost  or  stolen  on  Monday  and  the 
consumer  leams  of  the  loss  or  theft  on 
Wednesday.  If  the  consumer  notifies  the 
financial  institution  within  two  business 
days  of  learning  of  the  loss  or  theft  (by 
midnight  Friday),  the  consumer's  liability  is 
limited  to  $50  or  the  amount  of  the 
unauthorized  transfers  that  occurred  before 
notification,  whichever  is  less. 

2.  Knowledge  of  loss  or  theft  of  access 
device.  The  fact  that  a  consumer  has  received 
a  {jeriodic  statement  that  reflects 
unauthorized  transfers  may  be  a  factor  in 
determining  whether  the  consumer  had 
knowledge  of  the  loss  or  theft,  but  cannot  be 
deemed  to  represent  conclusive  evidence  that 
the  consumer  had  such  knowledge. 

Paragraph  6(b)(2) — Timely  Notice  Not  Given 

1.  $500  limit  applies.  The  second  tier  of 
liability  is  $500.  For  example,  the  consumer's 


card  is  stolen  on  Monday  and  the  consumer 
leams  of  the  theft  that  same  day.  The 
consumer  reports  the  theft  on  Friday.  The 
$500  limit  applies  because  the  consumer 
failed  to  noti^  the  financial  institution 
within  two  business  days  of  learning  of  the 
theft  (which  would  have  been  by  midnight 
Wednesday).  How  much  the  consumer  is 
actually  liable  for.  however,  depends  on 
when  the  unauthorized  transfers  take  place. 
In  this  example,  assume  a  $100  unauthorized 
transfer  was  made  on  Tuesday  and  a  $600 
unauthorized  transfer  on  Thursday.  Because 
the  consumer  is  liable  for  the  amount  of  the 
loss  that  occurs  within  the  first  two  business 
days  (but  no  more  than  $50).  plus  the  amount 
of  the  unauthorized  transfers  that  occurs  after 
the  first  two  business  days  and  before  the 
consumer  gives  notice,  the  consumer's  total 
liability  is  $500  ($50  of  the  $100  transfer  plus 
$450  of  the  $600  transfer,  in  this  example). 
But  if  $600  was  taken  on  Tuesday  and  $100 
on  Thursday,  the  consumer's  maximum 
liability  would  be  $150  ($50  of  the  $600  plus 
$100). 

Paragraph  6(b)(3) — Periodic  Statement; 
Timely  Notice  Not  Given 

1.  Unlimited  liability  applies.  The  standard 
of  unlimited  liability  applies  if  unauthorized 
transfers  appear  on  a  periodic  statement,  and 
may  apply  in  conjunction  with  the  first  two 
tiers  of  liability.  If  a  periodic  statement 
shows  an  unauthorized  transfer  made  with  a 
lost  or  stolen  debit  card,  the  consumer  must 
notify  the  financial  institution  within  60 
calendar  days  after  the  periodic  statement 
was  sent;  otherwise,  the  consumer  faces 
unlimited  liability  for  all  unauthorized 
transfers  made  after  the  60-day  period.  The 
consumer's  liability  for  unauthorized 
transfers  before  the  statement  is  sent,  and  up 
to  60  days  following,  is  determined  based  on 
the  first  two  tiers  of  liability:  up  to  $50  if  the 
consumer  notifies  the  financial  institution 
within  two  business  days  of  learning  of  the 
loss  or  theft  of  the  card  and  up  to  $500  if  the 
consumer  notifies  the  institution  after  two 
business  days  of  learning  of  the  loss  or  theft. 

2.  Transfers  not  involving  access  device. 
The  first  two  tiers  of  liability  do  not  apply 
to  unauthorized  transfers  from  a  consimier's 
account  made  without  an  access  device.  If, 
however,  the  consumer  fails  to  rejjort  such 
unauthorized  transfers  within  60  calendar 
days  of  the  financial  institution's  transmittal 
of  the  periodic  statement,  the  consumer  may 
be  liable  for  any  transfers  occurring  after  the 
close  of  the  60  days  and  before  notice  is 
given  to  the  institution.  For  example,  a 
consumer's  account  is  electronically  debited 
for  $200  without  the  consumer's 
authorization  and  by  means  other  than  the 
consumer's  access  device.  If  the  consumer 
notifies  the  institution  within  60  days  of  the 
transmittal  of  the  periodic  statement  that 
shows  the  unauthorized  transfer,  the 
consumer  has  no  liability.  However,  if  in 
addition  to  the  $200,  the  consumer's  account 
is  debited -for  a  $400  unauthorized  transfer  on 
the  61st  day  and  the  consumer  fails  to  notify 
the  institution  of  the  first  unauthorized 
transfer  until  the  62nd  day.  the  consumer 
may  be  liable  for  the  full  $400. 

Paragraph  6(b)(4) — Extension  of  Time  Limits 

1.  Extenuating  circumstances.  Examples  of 
circumstances  that  require  extension  of  the 


notification  periods  under  this  section 
include  the  consumer's  extended  travel  or 
hospitalization. 

Paragraph  6(b)(5) — Notice  to  Financial 
Institution 

1  Receipt  of  notice.  A  financial  institution 
is  considered  to  have  received  notice  for 
purposes  of  limiting  the  consumer's  liability 
if  notice  is  given  in  a  reasonable  manner, 
even  if  the  consumer  notifies  the  institution 
but  uses  an  address  or  telephone  number 
other  than  the  one  specified  by  the 
institution. 

2.  Notice  by  third  party.  Notice  to  a 
financial  institution  by  a  person  acting  on  the 
consumer's  behalf  is  considered  valid  under 
this  section.  For  example,  if  a  consumer  is 
hospitalized  and  unable  to  report  the  loss  or 
theft  of  an  access  device,  notice  is  considered 
given  when  someone  acting  on  the 
consumer's  behalf  notifies  the  bank  of  the 
loss  or  theft.  A  financial  institution  may 
require  appropriate  documentation  from  the 
person  representing  the  consumer  to 
establish  that  the  person  is  acting  on  the 
consumer's  behalf. 

3.  Content  of  notice.  Notice  to  a  financial 
institution  is  considered  given  when  a 
consumer  takes  reasonable  steps  to  provide 
the  institution  with  the  pertinent  account 
information.  Even  when  the  consumer  is 
unable  to  provide  the  account  number  or  the 
card  number  in  reporting  a  lost  or  stolen 
access  device  or  an  unauthorized  transfer,  the 
notice  effectively  limits  the  consumer's 
liability  if  the  consumer  otherwise  identifies 
sufficiently  the  account  in  question.  For 
example,  the  consumer  may  identify  the 
account  by  the  name  on  the  account  and  the 
type  of  account  in  question. 

Section  205.7— Initial  Disclosures 

/(a)  Timing  of  Disclosures 

1.  Early  disclosures.  Disclosures  given  by  a 
financial  institution  earlier  than  the 
regulation  requires  (for  example,  when  the 
consumer  opens  a  checking  account)  need 
not  be  repeated  when  the  consumer  later 
enters  into  an  agreement  with  a  third  party 
who  will  initiate  preauthorized  transfers  to  or 
from  the  consumer's  account,  unless  the 
terms  and  conditions  differ  from  those  that 
the  institution  previously  disclosed.  On  the 
other  hand,  if  an  agreement  is  directly 
between  the  consumer  and  the  account- 
holding  institution,  disclosures  must  be 
given  in  close  proximity  to  the  event 
requiring  disclosure,  for  example,  when  the 
consumer  contracts  for  a  new  service. 

2.  Lack  of  prer.otification  of  direct  deposit. 
In  some  instances,  before  direct  deposit  of 
government  payments  such  as  Social 
Security  takes  place,  the  consumer  and  the 
financial  institution  both  will  complete  Form 
1199A  (or  a  comparable  form  providing 
notice  to  the  institution)  and  the  institution 
can  make  disclosures  at  that  time.  If  an 
institution  has  not  received  advance  notice 
that  direct  deposits  are  to  be  made  to  a 
consumer's  account,  the  institution  must 
provide  the  required  disclosures  as  soon  as 
reasonably  possible  after  the  first  direct 
deposit  is  made,  unless  the  institution  has 
previously  given  disclosures. 

3.  Addition  of  new  accounts.  If  a  consumer 
opens  a  new  account  permitting  EFTs  at  a 


financial  institution,  and  the  cons\m>er 
already  has  received  Regulation  E  disclosuras 
for  another  account  at  that  institution,  the 
institution  need  only  disclose  terms  and 
conditions  that  differ  from  those  previously 
given. 

4.  Addition  of  EFT  services.  If  an  EFT 
service  is  added  to  a  consumer's  account  and 
is  subject  to  terms  and  conditions  different 
from  those  described  in  the  initial 
disclosures,  disclosures  for  the  new  service 
are  required.  The  disclosures  must  be 
provided  when  the  consumer  contracts  for 
the  new  service  or  before  the  first  EFT  is 
made  using  the  new  service 

5.  Addition  of  service  in  interchange 
systems  If  a  financial  institution  joins  an 
interchange  or  shared  network  system  (which 
provides  access  to  terminals  operated  by 
other  institutions),  disclosures  are  required 
for  additional  EFT  services  not  previously 
available  to  consumers  if  the  terms  and 
conditions  differ  from  those  previously 
disclosed. 

6.  Disclosures  covering  all  EFT  services 
offered  An  institution  may  provide 
disclosures  covering  all  EFT  services  that  it 
offers,  even  if  some  consumers  have  not 
arranged  to  use  all  services 

7(b)  Content  of  Disclosures 

Paragraph  7(h)(1) — Liability  of  Consumer 

1 .  No  liability  imposed  by  financial 
institution.  If  a  financial  institution  chooses 
to  impose  zero  liability  for  unauthorized 
EFTs.  it  need  not  provide  the  liability 
disclosures  If  the  institution  later  decides  to 
impKjse  liability,  however,  it  must  first 
provide  the  disclosures. 

2.  Preauthorized  transfers.  If  the  only  EFTs 
from  an  account  are  preauthorized  transfers, 
liability  could  arise  if  the  consumer  fails  to 
report  unauthorized  transfers  reflected  on  a 
periodic  statement.  To  impose  such  liability 
on  the  consumer,  the  institution  must  have 
disclosed  the  potential  liability  and  the 
telephone  number  and  address  for  reporting 
unauthorized  transfers. 

3.  Additional  information  At  the 
institution's  option,  the  summary  of  the 
consumer's  liability  may  include  advice  on 
promptly  reporting  unauthorized  transfers  or 
the  loss  or  theft  of  the  access  device. 
Paragraph  7(b)(2)— Telephone  Number  and 
Address 

1.  Disclosure  of  telephone  numbers  .\n 
institution  may  use  the  same  or  different 
telephone  numbers  in  the  disclosures  for  the 
purpose  of: 

i.  Reporting  the  loss  or  theft  of  an  access 
device  or  possible  unautnonzed  transfers: 

ii.  Inquiring  about  the  receipt  of  a 
preauthorized  credit. 

iii.  Stopping  payment  of  a  preauthorized 
debit: 

iv.  Giving  notice  of  an  error 

2.  Location  of  telephone  r.umber  The 
telephone  number  need  not  be  incorporated 
into  the  text  of  the  disclosure:  for  example, 
the  institution  may  instead  insert  a  reference 
to  a  telephone  number  that  is  readily 
available  to  the  consumer,  such  as    Call  your 
branch  office  The  number  is  shown  on  your 
periodic  statement"  However,  an  institution 
must  provide  a  specific  telephone  number 


19690  Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  86  /  Thursday.  May  2,  1996  /  Rules  and  Regulations  19691 


UMI 


and  address,  on  or  with  the  disclosure 
statement,  for  reporting  a  lost  or  stolen  access 
device  or  a  p)ossible  unauthorized  transfer. 

Paragraph  7(b)(4) — Types  of  Transfers: 
Limitations 

1.  Secuntv  limitations.  Information  about 
limitations  on  the  frequency  and  dollar 
amount  of  transfers  generally  must  be 
disclosed  in  detail,  even  if  related  to  security 
asp>ects  of  the  system.  If  the  confidentiality  of 
certain  details  is  essential  to  the  security  of 
an  account  or  system,  these  details  may  be 
withheld  (but  the  tact  that  limitations  exist 
must  still  be  disclosed).  For  exaunple,  an 
institution  limits  cash  .\TM  withdrawals  to 
SlOO  per  day.  The  institution  may  disclose 
that  daily  withdrawal  limitations  apply  and 
need  not  disclose  that  the  limitations  may 
not  always  be  in  force  (such  as  during 
periods  when  its  .ATMs  are  off-line). 

1  Restrictions  on  certain  deposit  accounts. 
A  limitation  on  account  activity  that  restricts 
the  consumer's  ability  to  make  EFTs  must  be 
disclosed  even  if  the  restriction  also  applies 
to  transfers  made  by  nonelectronic  means. 
For  example.  Regulation  D  (12  CFR  Part  204) 
restricts  the  number  of  payments  to  third 
parties  that  may  be  made  from  a  money 
market  def)osit  account;  an  institution  that 
does  not  execute  fund  transfers  in  excess  of 
those  limits  must  disclose  the  restriction  as 
a  limitation  on  the  f-^quency  of  EFT*: 

3.  Preauthonzed  transfers  Financial 
institutions  are  not  required  to  list 
preauthorized  transfers  among  the  types  of 
transfers  that  a  consumer  can  make. 

Paragraph  7(b)(5) — Fees 

1.  Disclosure  ot  EFT  fees  An  institution  is 
required  to  disclose  all  fees  for  EFTs  or  the 
right  to  make  them  Others  fees  (for  example, 
minimum-balance  fees,  stop-payment  fees,  or 
account  overdrafts)  may.  but  need  not.  be 
disclosed  (nut  see  Regulation  DD.  12  CFR 
Part  230.  .An  institution  is  not  required  to 
disclose  fees  for  inquiries  made  at  an  ATM 
since  no  transfer  of  funds  is  involved 

2.  Fees  also  applicable  to  nnn-EFT  A  per- 
item  lee  for  EFTs  must  be  disclosed  even  if 
the  same  fee  is  imposed  on  nonelectronic 
transfers   If  a  peritem  fee  is  imf)osed  only 
under  certain  conditions,  such  as  when  the 
transactions  in  the  cycle  exceed  a  certain 
number,  those  conditions  must  be  disclosed. 
Itemization  of  the  various  fees  may  b« 
provided  on  the  disclosure  statement  or  on 
an  accompanying  document  that  is 
referenced  in  the  statement 

3.  Interchange  system  fees  Fees  paid  by 
the  account-holding  institution  to  the 
operator  of  a  shared  or  interchange  .ATM 
system  need  not  be  disclosed,  unless  they  are 
imposed  on  the  consumer  by  the  account- 
holding  institution   Fees  for  use  of  an  ATM 
that  are  debited  directly  to  the  consumers 
account  by  an  institution  other  than  the 
account-holding  institution  (for  example,  fees 
included  in  the  transfer  amount)  need  not  be 
disclosed 

Paragraph  7(b)(9] — (confidentiality 

1.  Information  provided  to  third  parties 
An  institution  must  describe  the 
circumstances  under  which  any  information 
relating  to  an  ace  ount  to  or  from  which  EFTs 
are  permitted  will  be  made  available  to  third 


parties,  not  just  information  concerning  thos»-- 
EFTs  The  term  'third  parties  '  includes 
affiliates  such  as  other  subsidiaries  of  tfie 
same  holding  company. 

Paragraph  7(b)(10) — Error  Resolution 

1   Substantially  similar.  The  error 
resolution  notice  must  be  substantially 
similar  to  the  model  form  in  appendix  .\  of 
part  205.  An  institution  may  use  different 
wording  so  long  as  the  substance  of  the 
notice  remains  the  same,  may  delete 
inapplicable  provisions  (for  example,  the 
requirement  for  written  confmnation  of  an 
oral  notification),  and  maf  substitute 
substantive  state  law  requirements  affording 
greater  consumer  protection  than  Regulation 
E 

2.  Exception  from  provisional  crediting.  To 
take  advantage  of  the  longer  time  pwriods  for 
resolving  errors  under  §205. 11  (c)(3)  (for 
transfers  initiated  outside  the  United  States, 
or  resulting  from  POS  debit-card 
transactions),  a  financial  institution  must 
have  disclosed  these  longer  time  periods. 
Similarly,  an  institution  that  relies  on  the 
exception  from  provisional  crediting  in 
§  205,1 1(c)(2)  for  accounts  subject  to 
Regulation  T  (12  CFR  part  220)  must  disclose 
accordingly 

Section  205.8 — Change-in-Tenns  Notice; 
Error  Resolution  Notice 

8la)  Change- in-Terms  Notice 

1.  Form  of  notice.  No  specific  form  or 
wording  is  required  for  a  change-in-terms 
notice.  The  notice  may  appear  on  a  p)eriodic 
statement,  or  may  be  given  by  sending  a  copy 
of  a  revised  disclosure  statement,  provided 
attention  is  directed  to  the  change  (for 
example,  in  a  cover  letter  referencing  the 
changed  term). 

2.  Changes  not  requiring  notice.  The 
following  changes  do  not  require  disclosure: 

i.  Closing  some  of  an  institution's  ATMs; 
ii.  Cancellation  of  an  access  device. 

3.  Limitations  on  transfers.  When  the 
initial  disclosures  omit  details  about 
limitations  because  secrecy  is  essential  to  the 
security  of  the  account  or  system,  a 
subsequent  increase  in  those  limitations  need 
not  be  disclosed  if  secrecy  is  still  essential. 

If,  however,  an  institution  had  no  limits  in 
place  when  the  initial  disclosures  were  given 
and  now  wishes  to  impose  limits  for  the  first 
time,  it  must  disclose  at  least  the  fact  that 
limits  have  been  adopted.  (See  also 
§  205.7(b)(4)  and  the  related  commentary.) 

4.  Change  in  telephone  number  or  address. 
When  a  financial  institution  changes  the 
telephone  number  or  address  used  for 
reporting  possible  unauthorized  transfers,  a 
change-in-terms  notice  is  required  only  if  the 
institution  will  impose  liability  on  the 
consumer  for  unauthorized  transfers  under 

§  205  6  (See  also  §  205.6(a)  and  the  related 
commentary  ) 

8lbj  Error  Resolution  Notice 

1 .  Change  between  annual  and  periodic 
notice  If  an  institution  switches  from  an 
annual  to  a  periodic  notice,  or  vice  versa,  the 
first  notice  under  the  new  method  must  be 
sent  no  later  than  12  months  after  the  last 
notice  sent  under  the  old  method. 


Section  205.9 — Receipts  at  Electronic 
Terminals;  Periodic  Statements 

9fa'  Receipts  at  Electronic  Terminals 

1   Receipts  furnished  onlv  on  request  The 
regulation  requires  that  a  receipt  be  "made 
available.  '  A  financial  institution  may 
program  its  electronic  terminals  to  provide  a 
receipt  only  to  consumers  who  elect  to 
receive  one. 

2.  Third  party  providing  receipt.  An 
account-holding  institution  nav  make 
terminal  receipts  available  through  third 
parties  such  us  merchants  or  other  financial 
institutions. 

3.  Inclusion  of  promotional  material.  A 
financial  institution  may  include 
promotional  material  on  receipts  if  the 
required  information  is  set  forth  clearly  (for 
example,  by  separating  it  from  the 
promotional  material),  in  addition,  a 
consumer  may  not  be  required  to  surrender 
the  receipt  or  that  portion  containing  the 
required  disclosures  in  order  to  take 
advantage  of  a  promotion. 

4.  Transfer  not  completed.  The  receipt 
requirement  does  not  apply  to  a  transfer  that 
is  initiated  but  not  completed  (for  example, 
if  the  ATM  is  out  of  currency  or  the 
consumer  decides  not  to  complete  the 
transfer). 

5.  Receipts  not  furnished  due  to 
inadvertent  error.  If  a  receipt  is  not  provided 
to  the  consumer  because  of  a  bona  fide 
unintentional  error,  such  as  when  a  terminal 
runs  out  of  paper  or  the  mechanism  jams,  no 
violation  results  if  the  financial  institution 
maintains  procedures  reasonably  adapted  to 
avoid  such  occurrences. 

6.  Multiple  transfers.  If  the  consumer 
makes  multiple  transfers  at  the  same  time, 
the  financial  institution  may  document  them 
on  a  single  or  on  separate  receipts. 

Paragraph  9(a)(1) — Amount 

1.  Disclosure  of  transaction  fee.  The 
required  display  of  a  fee  amount  on  or  at  the 
terminal  may  be  accomplished  by  displaying 
the  fee  on  a  sign  at  the  terminal  or  on  the 
terminal  screen  for  a  reasonable  duration. 
Displaying  the  fee  on  a  screen  provides 
adequate  notice,  as  long  as  consumers  are 
given  the  option  to  cancel  the  transaction 
after  receiving  notice  of  a  fee. 

Paragraph  9(a)(2) — Date 

1.  Calendar  date.  The  receipt  must  disclose 
the  calendar  date  on  which  the  consumer 
uses  the  electronic  terminal.  An  accounting 
or  business  date  may  be  disclosed  in  addition 
if  the  dates  are  clearly  distinguished. 

Paragraph  9(a)(3) — Type 

1.  Identifying  transfer  and  account. 
Examples  identifying  the  type  of  transfer  and 
the  type  of  the  consumer's  account  include 
"withdrawal  from  checking,"  "transfer  from 
savings  to  checking,"  or  "payment  from 
savings,  " 

2,  Exception.  Identification  of  an  account 
is  not  required  when  the  consumer  can 
access  only  one  asset  account  at  a  particular 
time  or  terminal,  even  if  the  access  device 
can  normally  be  used  to  access  more  than 
one  account.  For  example,  the  consumer  may 
be  able  to  access  only  one  particular  account 
at  terminals  not  ofterated  by  the  account- 


holding  institution,  or  may  be  able  to  access 
only  one  particular  account  when  the 
terminal  is  off-line.  The  exception  is 
available  even  if.  in  addition  to  accessing  one 
asset  account,  the  consumer  also  can  access 
a  credit  line. 

3.  Access  to  multiple  accounts^  If  the 
consumer  can  use  an  access  device  to  make 
transfers  to  or  from  different  accounts  of  the 
same  type,  the  terminal  receipt  must  specify 
which  account  was  accessed,  such  as 
"withdrawal  from  checking  I"  or 
"withdrawal  from  checking  II."  If  only  one 
account  besides  the  primary  checking 
account  can  be  debited,  the  receipt  can 
identify  the  accoimt  as  "withdrawal  from 
other  accoimt." 

4.  Generic  descriptions.  Generic 
descriptions  may  be  used  for  accounts  that 
are  similar  in  function,  such  as  share  draft  or 
NOW  accounts  and  checking  accounts.  In  a 
shared  system,  for  example,  when  a  credit 
union  member  initiates  transfers  to  or  from 

a  share  draft  account  at  a  terminal  owned  or 
operated  by  a  bank,  the  receipt  may  identify 
a  withdrawal  from  the  account  as  a 
"withdrawal  from  checking." 

5.  Point-of-sale  transactions.  There  is  no 
prescribed  terminology  for  identifying  a 
transfer  at  a  merchant's  POS  terminal.  A 
transfer  may  be  identified,  for  example,  as  a 
purchase,  a  sale  of  goods  or  services,  or  a 
payment  to  a  third  party.  When  a  consumer 
obtains  cash  from  a  POS  terminal  in  addition 
to  purchasing  goods,  or  obtains  cash  only,  the 
documentation  need  not  differentiate  the 
transaction  from  one  involving  the  purchase 
of  goods. 

Paragraph  9(a)(5) — Terminal  Location 

1.  Location  code.  A  code  or  terminal 
number  identifying  the  terminal  where  the 
transfer  is  initiated  may  be  given  as  part  of 
a  transaction  code. 

2.  Omission  of  city  name.  The  city  may  be 
omitted  if  the  generally  accepted  name  (such 
as  a  branch  name]  contains  the  city  name. 

Paragraph  9(a)(5)(i) 

1.  Street  address.  The  address  should 
include  number  and  street  (or  intersection); 
the  number  (or  intersecting  street)  may  be 
omitted  if  the  street  alone  uniquely  identifies 
the  terminal  location. 
Paragraph  9(a)(5)(ii) 

1.  Generally  accepted  name.  Examples  of 
a  generally  accepted  name  for  a  specific 
location  include  a  branch  of  the  financial 
institution,  a  shopping  center,  or  an  airport. 

Paragraph  9(a){5)(iii) 

1.  Name  of  owner  or  operator  of  terminal. 
Examples  of  an  owner  or  operator  of  a 
terminal  are  a  financial  institution  or  a  retail 
merchant. 
Paragraph  9(a)(5)(iv) 

1.  Omission  of  a  state.  A  state  may  be 
omitted  from  the  location  information  on  the 
receipt  if: 

i.  All  the  terminals  owned  or  operated  by 
the  financial  institution  providing  the 
statement  (or  by  the  system  in  which  it 
participates)  are  located  in  that  state,  or 

ii.  All  transfers  occur  at  terminals  located 
within  50  miles  of  the  financial  institutions's 
main  office. 


2.  Omission  of  a  city  and  state.  A  city  and 
state  may  be  omitted  if  all  the  terminals 
owned  or  operated  by  the  financial 
institution  providing  the  statement  (or  by  the 
system  in  which  it  participates)  are  located 
in  the  same  city. 
Paragraph  9(a)(6)— Third  Party  Transfer 

1.  Omission  of  third-party  name.  The 
receipt  need  not  disclose  the  third-party 
name  if  the  name  is  provided  by  the 
consumer  in  a  form  that  is  not  machine 
readable  (for  example,  if  the  consumer 
indicates  the  payee  by  depositing  a  payment 
stub  into  the  ATM).  If,  on  the  other  hand,  the 
consumer  keys  in  the  identity  of  the  payee, 
the  receipt  must  identify  the  payee  by  name 
or  by  using  a  code  that  is  explained 
elsewhere  on  the  receipt. 

2.  Receipt  as  proof  of  payment. 
Documentation  required  under  the  regulation 
constitutes  prima  facie  proof  of  a  payment  to 
another  person,  except  in  the  case  of  a 
terminal  receipt  documenting  a  deposit. 

9(b)  Periodic  Statements 

1.  Periodic  cycles.  Periodic  statements  may 
be  sent  on  a  cycle  that  is  shorter  than 
monthly.  The  statements  must  correspond  to 
periodic  cycles  that  are  reasonably  equal,  that 
is.  do  not  vary  by  more  than  four  days  from 
the  regular  cycle.  The  requirement  of 
reasonably  equal  cycles  does  not  apply  when 
an  institution  changes  cycles  for  operational 
or  other  reasons,  such  as  to  establish  a  new 
statement  day  or  date. 

2.  Interim  statements.  Generally,  a 
financial  institution  must  provide  periodic 
statements  for  each  monthly  cycle  in  which 
an  EFT  occurs,  and  at  least  quarterly  if  a 
transfer  has  not  occurred.  Where  EFTs  occur 
between  regularly-scheduled  cycles,  interim 
statements  must  be  provided.  For  example,  if 
an  institution  issues  quarterly  statements  at 
the  end  of  March.  June.  September  and     ^^^ 
December,  and  the  consumer  initiates  an  EFT 
in  February,  an  interim  statement  for 
February  must  be  provided.  If  an  interim 
statement  contains  interest  or  rate 
information,  the  institution  must  comply 
with  Regulation  DD,  12  CFR  230.6. 

3.  Inactive  accounts.  A  financial  institution 
need  not  send  statements  to  consumers 
whose  accounts  are  inactive  as  defined  by  the 
institution. 

4.  Customer  pickup.  A  financial  institution 
may  permit,  but  may  not  require,  consumers 
to  call  for  their  periodic  statements. 

5.  Periodic  statements  limited  to  EFT 
activity.  A  financial  institution  that  uses  a 
passbook  as  the  primary  means  for  displaying 
account  activity,  but  also  allows  the  account 
to  be  debited  electronically,  may  provide  a 
periodic  statement  requirement  that  reflects 
only  the  EFTs  and  other  required  disclosures 
(such  as  charges,  account  balances,  and 
address  and  telephone  number  for  inquiries). 
(See  §  205.9(c)(l)(i)  for  the  exception 
applicable  to  preauthorized  transfers  for 
passbook  accounts.) 

6.  Codes  and  accompanying  documents 
To  meet  the  documentation  requirements  for 
periodic  statements,  a  financial  institution 
may: 

i.  Include  copies  of  terminal  receipts  to 
reflect  transfers  initiated  by  the  consumer  at 
electronic  terminals; 


ii.  Enclose  posting  memos,  deposit  slips, 
and  other  documents  that,  together  with  the 
statement,  disclose  all  the  required 
information; 

iii.  Use  codes  for  names  of  third  parties  or 
terminal  locations  and  explain  the 
information  to  which  the  codes  relate  on  an 
accompanying  docimient. 
Paragraph  9(b)(1) — ^Transaction  Information 

1.  Information  obtained  from  others  While 
financial  institutions  must  maintain 
reasonable  procedures  to  ensure  the  integrity 
of  data  obtained  from  another  institution,  a 
merchant,  or  other  third  parties,  verification 
of  each  transfer  that  appears  on  the  periodic 
statement  is  not  required. 

Paragraph  9(b)(l)(i) 

1.  Incorrect  deposit  amount.  If  a  financial 
institution  determines  that  the  amount 
actually  deposited  at  an  ATM  is  different 
from  the  amount  entered  by  the  consumer, 
the  institution  need  not  immediately  notify 
the  consumer  of  the  discrepancy.  The 
periodic  statement  reflecting  the  deposit  may 
show  either  the  correct  amount  of  the  deposit 
or  the  amount  entered  by  the  consumer  along 
with  the  institution's  adjustment. 

Paragraph  9(b)(l)(iii) 

1.  Type  of  transfer.  There  is  no  prescribed 
terminology  for  describing  a  type  of  transfer. 
Placement  of  the  amount  of  the  transfer  in 
the  debit  or  the  credit  column  is  sufficient  if 
other  information  on  the  statement,  such  as 
a  terminal  location  or  third-party  name, 
enables  the  consumer  to  identify  the  type  of 
transfer. 
Paragraph  9(b)(l)(iv) 

1.  Nonproprietary  terminal  in  network.  An 
institution  need  not  reflect  on  the  periodic 
statement  the  street  addresses,  identification 
codes,  or  terminal  numbers  for  transfers 
initiated  in  a  shared  or  interchange  system  at 
a  terminal  operated  by  an  institution  other 
than  the  account-holding  institution  The 
statement  must,  however,  specify  the  entit>' 
that  owns  or  operates  the  terminal,  plus  the 
city  and  state. 
Paragraph  9(b)(l)(v) 

1 .  Recurring  payments  by  government 
agency.  The  third-party  name  for  recurring 
payments  frtjm  federal,  state,  or  local 
governments  need  not  list  the  particular 
agency.  For  example.  "U.S.  gov't"  or  "N.Y 
sal"  will  suffice. 

2.  Consumer  as  third-party  payee  If  a 
consumer  makes  an  electronic  fund  transfer 
to  another  consumer,  the  financial  institution 
must  identify  the  recipient  by  name  (not  just 
by  an  account  number,  for  example). 

3.  Terminal  location/third  party  A  single 
entry  may  be  used  to  identify-  both  the 
terminal  location  and  the  name  of  the  third 
fxartv  to  or  from  whom  funds  are  transferred 
For  example,  if  a  consumer  purchases  goods 
frxjm  a  merchant,  the  name  of  the  party  to 
whom  funds  are  transferred  (the  merchant) 
and  the  location  of  the  terminal  where  the 
transfer  is  initiated  will  be  satisfied  by  a 
disclosure  such  as  "XYZ  Store,  Anytown, 
Ohio." 

4.  Account-holding  institution  as  third 
party.  Transfers  to  the  account-holding 
institution  (by  ATM.  for  example)  must  show 
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the  institution  as  the  recipient,  unless  other 
information  on  the  statement  (such  as.  "loan 
payment  from  checking")  clearly  indicates 
that  the  payment  was  to  the  account-holding 
institution. 

5  Consistency  in  third-party  identity. 
The  periodic  statement  must  disclose  a 
third-partv  name  as  it  appeared  on  the 
receipt,  whether  it  was,  for  example,  the 
"dba  ■  (doing  business  as)  name  of  the 
third  party  or  the  parent  corporation's 
name. 

6  Third-party  identity  on  deposits  at 
electronic  terminal  A  financial  institution 
need  not  identify  third  parties  whose  names 
appear  on  checks,  drafts,  or  similar  (>aper 
instruments  deposited  to  the  consumer's 
account  at  an  electronic  terminal. 

Paragraph  9(b)(3>— Fees 

1  Disclosure  of  fees.  The  fees  disclosed 
may  include  fees  for  EFTs  and  for  other 
nonelectronic  services,  and  both  fixed  fees 
and  per-item  fees;  they  may  be  given  as  a 
total  or  may  be  itemized  in  part  or  in  full. 

2  Fees  in  interchange  system  An  account- 
holding  institution  must  disclose  any  fees  it 
imposes  on  the  consumer  for  EFTs.  including 
fees  for  ,\TM  transactions  m  an  interchange 
or  shared  .\TM  system.  Fees  for  use  of  an 
ATM  imposed  on  the  consumer  by  an 
institution  other  than  the  account-holding 
institution  and  included  in  the  amount  of  the 
transfer  by  the  terminal-of)erating  institution 
need  not  be  separately  disclosed  on  the 
periodic  statement. 

3  Finance  charges  The  requirement  to 
disclose  any  fees  assessed  against  the  account 
does  not  include  a  fuiance  charge  imp>osed 
on  the  account  during  the  statement  period. 

Paragraph  9(b)(4) — Account  Balances 

1    Opening  and  closing  balances  The 
opening  and  closing  balances  must  reflect 
both  EFTs  and  other  account  activity 

Paragraph  9(b)(5) — Address  and  Telephone 
Number  for  Inquiries 

1.  Telephone  numt>€r.  A  single  telephone 
number,  preceded  by  the  "direct  inquiries 
to"  language,  will  satisfy  the  requirements  of 
5  205.9(b)(5)  and  (6). 

Paragraph  9(b)(6) — Telephone  Number  for 
Preauthorized  Transfers 

1.  Telephone  numtter.  See  comment 
9(b)(5)-l 

9lcl  Exceptions  to  the  Periodic  Statement 
Requirements  for  Certain  Accounts 

1.  Transfers  between  accounts  The 
regulation  provides  an  exception  from  the 
periodic  statement  requirement  for  certain 
intra-institutional  transfers  between  a 
consumer's  accounts  The  financial 
institution  must  still  comply  with  the 
applicable  periodic  statement  requirements 
for  any  other  EFTs  to  or  from  the  account 
For  example,  a  Regulation  E  statement  must 
be  provided  quarterly  for  an  account  that  also 
receives  payroll  deposits  electronically,  or  for 
any  month  in  which  an  account  is  also 
accessed  by  a  withdrawal  at  an  ATM. 

9(dl  Documentation  for  Foreign-Initiated 
Transfers 

1.  Foreign-initiated  transfers  An 
institution  must  make  a  good  faith  effort  to 


provide  all  required  information  for  foreign- 
initiated  transfers.  For  example,  even  if  the 
institution  is  not  able  to  provide  a  specific 
terminal  location,  it  should  identify  the 
country  and  city  in  which  the  transfer  was 
initiated. 

Section  205.10 — Praauthorized  Trmnsfiers 

10(a)  Preauthorized  Transfers  to  Consumer's 
Account 

Paragraph  TO(a)(l) — Notice  by  Financial 
Institution 

1.  Content.  No  specific  language  is  required 
for  notice  regarding  receipt  of  a 
preauthorized  transfer.  Identifying  the 
deposit  is  sufficient;  however,  simply 
providing  the  current  account  balance  is  not. 

2  Notice  of  credit.  A  financial  institution 
may  use  different  methods  of  notice  for 
various  types  or  series  of  preauthorized 
transfers,  and  the  institution  need  not  oHier 
consumers  a  choice  of  notice  methods. 

3.  Positive  notice.  A  periodic  statement 
sent  within  two  business  days  of  the 
scheduled  transfer,  showing  the  transfer,  can 
serve  as  notice  of  receipt. 

4.  Negative  notice.  The  absence  of  a 
deposit  entry  (on  a  p>eriodic  statement  sent 
within  two  business  days  of  the  scheduled 
transfer  date)  will  serve  as  negative  notice. 

5.  Telephone  notice.  If  a  financial 
institution  uses  the  telephone  notice  option. 
it  should  be  able  in  most  instances  to  verify 
during  a  consumer's  initial  call  whether  a 
transfer  was  received.  The  institution  must 
respond  within  two  business  days  to  any 
inquiry  not  answered  immediately. 

6.  Phone  number  for  passbook  accounts. 
The  financial  institution  may  use  any 
reasonable  means  necessary  to  provide  the 
telephone  number  to  consumers  with 
passbook  accounts  that  can  only  be  accessed 
by  preauthorized  credits  and  that  do  not 
receive  periodic  statements.  For  example,  it 
may  print  the  telephone  number  in  the 
passbook,  or  include  the  number  with  the 
annual  error  resolution  notice. 

7.  Telephone  line  availability.  To  satisfy 
the  readily-available  standard,  the  financial 
institution  must  provide  enough  telephone 
lines  so  that  consumers  get  a  reasonably 
prompt  response.  The  institution  need  only 
provide  telephone  service  during  normal 
business  hours.  Within  its  primary  service 
area,  an  institution  must  provide  a  local  or 
toll-free  telephone  number.  It  need  not 
provide  a  toll-free  number  or  accept  collect 
long-distance  calls  from  outside  the  area 
where  it  normally  conducts  business. 

lOlbl  Written  Authorization  for 
Preauthorized  Transfers  From  Consumer's 
Account 

1.  Preexisting  authorizations  The  financial 
institution  need  not  require  a  new 
authorization  before  changing  from  paper- 
based  to  electronic  debiting  when  the 
existing  authorization  does  not  specify  that 
debiting  is  to  occur  electronically  or  sjjecifies 
that  the  debiting  will  occur  by  paper  means. 
A  new  authorization  also  is  not  required 
when  a  successor  institution  begins 
collecting  payments. 

2  Authorization  obtained  by  third  party. 
The  account-holding  financial  institution 
does  not  violate  the  regulation  when  a  third- 


F>arty  payee  fails  to  obtain  the  authorization 
in  writing  or  fails  to  give  a  copy  to  the 
consumer;  rather,  it  is  the  third-party  payee 
that  is  in  violation  of  the  regulation. 

3.  Written  authorization  for  preauthorized 
transfers.  The  requirement  that  preauthorized 
EFTs  be  authorized  by  the  consumer  "only 
by  a  writing"  cannot  be  met  by  a  payee's 
signing  a  written  authorization  on  the 
consumer's  behalf  with  only  an  oral 
authorization  from  the  consumer.  A  tapw 
recording  of  a  telephone  conversation  with  a 
consumer  who  agrees  to  preauthorized  debits 
also  does  not  constitute  written  authorization 
for  purposes  of  this  provision. 

4.  Use  of  a  confirmation  form.  A  financial 
institution  or  designated  payee  may  comply 
with  the  requirements  of  this  section  in 
various  ways.  For  example,  a  payee  may 
provide  the  consumer  with  two  copies  of  a 
preauthorization  form,  and  ask  the  consumer 
to  sign  and  return  one  and  to  retain  the 
second  copy. 

5.  Similarly  authenticated.  An  example  of 
a  consumer's  authorization  that  is  not  in  the 
form  of  a  signed  writing  but  is  instead 
"similarly  authenticated"  is  a  consumer's 
authorization  via  a  home  banking  system.  To 
satisfy  the  requirements  of  this  section,  there 
must  be  some  means  to  identify  the 
consumer  (such  as  a  security  code)  and  to 
make  available  a  paper  copy  of  the 
authorization  (automatically  or  upon 
request).  The  text  of  the  electronic 
authorization  would  have  to  be  displayed  on 
a  computer  screen  or  other  visual  display 
which  enables  the  consumer  to  read  the 
communication.  Only  the  consumer  may 
authorize  the  transfer  and  not,  for  example, 

a  third-party  merchant  on  behalf  of  the 
consumer. 

6.  Requirements  of  an  authorization.  An 
authorization  is  valid  if  it  is  readily 
identifiable  as  such  and  the  terms  of  the 
preauthorized  transfer  are  clear  and  readily 
understandable. 

tO(c)  Consumer's  Right  To  Stop  Payment 

1 .  Stop-payment  order.  The  financial 
institution  must  honor  an  oral  stop-payment 
order  made  at  least  three  business  days 
before  a  scheduled  debit.  If  the  debit  item  is 
resubmitted,  the  institution  must  continue  to 
honor  the  stop-payment  order  (for  example, 
by  suspending  all  subsequent  payments  to 
the  ftayee-originator  until  the  consumer 
notifies  the  institution  that  payments  should 
resume). 

2.  Revocation  of  authorization.  Once  a 
financial  institution  has  been  notified  that 
the  consumer's  authorization  is  no  longer 
valid,  it  must  block  all  future  payments  for 
the  particular  debit  transmitted  by  the 
designated  payee-originator,  't'he  institution 
may  not  wait  for  the  payee-originator  to 
terminate  the  automatic  debits.  The 
institution  may  confirm  that  the  consumer 
has  informed  the  payee-originator  of  the 
revocation  (for  example,  by  requiring  a  copy 
of  the  consumer's  revocation  as  written 
confirmation  to  be  provided  within  fourteen 
days  of  an  oral  notification).  If  the  institution 
does  not  receive  the  required  written 
confirmation  within  the  fourteen-day  period, 
it  may  honor  subsequent  debits  to  the 
account. 


10(d)  Notice  of  Transfers  Varying  in  Amount 
Paragraph  10(d)(1)— Notice 

1.  Preexisting  authorizations.  A  financial 
institution  holding  the  consumer's  account 
does  not  violate  the  regulation  if  the 
designated  payee  foils  to  provide  notice  of 
varying  amounts. 
Paragraph  10(d)(2)— Range 

1.  Range.  A  financial  institution  or 
designated  payee  that  elects  to  oSer  the 
consumer  a  specified  range  of  amounts  for 
debiting  (in  lieu  of  providing  the  notice  of 
transfers  varying  in  amount)  must  provide  an 
acceptable  range  that  could  be  anticipated  by 
the  consumer.  For  example,  if  the  transfer  is 
for  payment  of  a  gas  bill,  an  appropriate 
range  might  be  based  on  the  highest  bill  in 
winter  and  the  lowest  bill  in  summer. 

10(e)  Compulsory  Use 
Paragraph  10(e)(1)— Credit 

1.  Loon  payments.  Creditors  may  not 
require  repayment  of  loans  by  electronic 
means  on  a  preauthorized.  recurring  basis.  A 
creditor  may  offer  a  program  with  a  reduced 
annual  percentage  rate  or  other  cost-related 
incentive  for  an  automatic  repayment  feature, 
provided  the  program  with  the  automatic 
payment  feature  is  not  the  only  loan  program 
offered  by  the  creditor  for  the  type  of  credit 
involved.  Examples  include: 

L  Mortgages  with  graduated  payments  in 
which  a  pledged  savings  account  is 
automatically  debited  during  an  initial 
period  to  supplement  the  monthly  payments 
made  by  the  borrower. 

ii.  Mortgage  plans  calling  for  preauthorized 
biweekly  payments  that  are  debited 
electronically  to  the  consumer's  account  and 
produce  a  lower  total  finance  charge. 

2.  Overdraft.  A  financial  institution  may 
require  the  automatic  repayment  of  an 
overdraft  credit  plan  even  if  the  overdraft 
extension  is  charged  to  an  open-end  account 
that  may  be  accessed  by  the  consumer  in 
ways  other  than  by  overdrafts. 
Paragraph  10(e)(2) — Employment  or 
Government  Benefit 

1.  Payroll.  A  financial  institution  (as  an 
employer)  may  not  require  its  employees  to 
receive  their  salary  by  direct  deposit  to  that 
same  institution  or  to  any  other  particular 
institution.  An  employer  may  require  direct 
deposit  of  salary  by  electronic  means  if 
employees  are  allowed  to  choose  the 
institution  that  will  receive  the  direct 
deposit.  Alternatively,  an  employer  may  give 
employees  the  choice  of  having  their  salary 
deposited  at  a  particular  institution,  or 
receiving  their  salary  by  check  or  cash. 

Section  205.11— Procedures  for  Resolving 
Errors 

11(a)  Definition  of  Error 

1.  Terminal  location  With  regard  to 
deposits  at  an  ATM,  a  consumer's  request  for 
the  terminal  location  or  other  information 
triggers  the  error  resolution  procedures,  but 
the  financial  institution  need  only  provide 
the  ATM  location  if  it  has  captured  that 
information. 

2.  Verifying  account  deposit.  If  the 
consumer  merely  calls  to  ascertain  whether 
a  deposit  made  via  ATM,  preauthorized 


transfer,  or  any  other  type  of  EFT  was 
credited  to  the  account,  without  asserting  an 
error,  the  error  resolution  procedures  do  not 
apply. 

3.  Loss  or  theft  of  access  device.  A  financial 
institution  is  required  to  comply  with  the 
error  resolution  procedures  when  a  consumer 
re(>orts  the  loss  or  theft  of  an  access  de\'ice 

if  the  consumer  also  alleges  possible 
unauthorized  use  as  a  consequence  of  the 
loss  or  theft. 

4.  Error  asserted  after  account  closed.  The 
financial  institution  must  comply  with  the 
error  resolution  procedures  when  a  consumer 
properly  asserts  an  error,  even  if  the  account 
has  been  closed. 

5.  Request  for  documentation  or 
information.  A  request  for  documentation  or 
other  information  must  he  treated  as  an  error 
unless  it  is  clear  that  the  consumer  is 
requesting  a  duplicate"  copy  for  tax  or  other 
record-keeping  purposes. 

11(b)  Notice  of  Error  From  Consumo' 
Paragraph  11(b)(1)— Timing;  Contents 

1.  Content  of  error  notice.  The  notice  of 
error  is  effective  even  if  it  does  not  contain 
the  consumer's  account  number,  so  long  as 
the  financial  institution  is  able  to  identify  the 
account  in  question.  For  example,  the 
consumer  could  provide  a  Social  Security 
number  or  other  unique  means  of 
identification. 

2.  Investigation  pending  receipt  of 
information.  While  a  financial  institution 
may  request  a  written,  signed  statement  from 
the  consumer  relating  to  a  notice  of  error,  it 
may  not  delay  initiating  or  completing  an 
investigation  p>ending  receipt  of  the 
statement. 

3.  Statement  held  for  consumer.  When  a 
consumer  has  arranged  for  periodic 
statements  to  be  held  until  picked  up.  the 
statement  for  a  particular  cycle  is  deemed  to 
have  been  transmitted  on  the  date  the 
financial  institution  first  makes  the  statement 
available  to  the  consumer. 

4.  Failure  to  provide  statement.  When  a 
financial  institution  fails  to  provide  the 
consumer  with  a  periodic  statement,  a 
request  for  a  copy  is  governed  by  this  section 
if  the  consumer  gives  notice  within  60  days 
from  the  date  on  which  the  statement  should 
have  been  transmitted. 

5.  Discover*'  of  error  by  institution.  The 
error  resolution  procedures  of  this  section 
apply  when  a  notice  of  error  is  received  from 
the  consumer,  and  not  when  the  financial 
institution  itself  discovers  and  corrects  an 
error. 

6.  Notice  at  particular  phone  number  or 
address.  A  financial  institution  may  r«juire 
the  consumer  to  give  notice  only  at  the 
telephone  number  or  address  disclosed  by 
the  institution,  provided  the  institution 
maintains  reasonable  procedures  to  refer  the 
consumer  to  the  specified  telephone  number 
or  address  if  the  consumer  attempts  to  give 
notice  to  the  institution  in  a  different 
manner. 

Paragraph  n(b)(2)— Written  Confmnat  ion 

1.  Written  confirmation-of-errnr  notice.  If 
the  consumer  sends  a  written  confirmation  of 
error  to  the  wrong  address,  the  financial 
institution  must  process  the  confirmation 


through  normal  procedures.  But  the 
institution  need  not  provisionally  credit  the 
consumer's  account  if  the  written 
confirmation  is  delayed  beyond  10  business 
days  in  getting  to  the  right  place  because  it 
was  sent  to  the  wrong  address. 

11(c)  Time  Limits  and  Extent  of  Investigation 

1.  Notice  to  consumer.  Unless  otherwise 
indicated  in  this  section,  the  financial 
institution  may  provide  the  required  notices 
to  the  consumer  either  orally  or  in  writing. 

2.  Written  confirmation  of  oral  notice.  A 
financial  institution  must  begin  its 
investigation  promptly  upon  receipt  of  an 
oral  notice.  It  may  not  delay  until  it  has 
received  a  written  oonfirmabon. 

3.  Charges  for  error  resolution.  If  a  billing 
error  occurred,  whether  as  alleged  or  in  a 
different  amount  or  manner,  the  financial 
institution  may  not  impose  a  charge  related 
to  any  aspect  of  the  error-resolution  process 
(including  charges  for  documentation  or 
investigation).  Since  the  act  grants  the 
consumer  error-resolution  rights,  the 
institution  should  avoid  any  chilling  eBect 
on  the  good-faith  assertion  of  errors  that 
might  result  if  charges  are  assessed  when  no 
billing  error  has  occurred. 

4.  Cbrrectjon  without  investigation.  A 
financial  institution  may  make,  without 
investigation,  a  final  correction  to  a 
consumer's  account  in  the  amount  or  maimer 
alleged  by  the  consumer  to  be  in  error,  but 
must  comply  with  all  other  applicable 
requirements  of  §  205.11. 

5.  Correction  notice.  A  financial  institution 
may  include  the  notice  of  correction  on  a 
periodic  statement  that  is  mailed  or  delivered 
within  the  10-business-day  or  45-calendar- 
day  time  limits  and  that  clearly  identifies  the 
correction  to  the  consumer's  account  The 
institution  must  determine  whether  such  a 
mailing  will  be  prompt  enough  to  satisfy  the 
requirements  of  this  section,  taking  into 
account  the  specific  facts  involved 

6.  Correction  of  an  error  If  the  financial 
institution  determines  an  error  occurred, 
within  either  the  10-day  or  45-day  period,  it 
must  correct  the  error  (subject  to  the  liability 
provisions  of  §§  205.6  (a)  and  (b))  including, 
where  applicable,  the  crediting  of  interest 
and  the  refunding  of  any  fees  imposed  by  the 
institution.  In  a  combined  credit/EFT 
transaction,  for  example,  the  institution  must 
refund  any  finance  charges  incurred  as  a 
result  of  the  error.  The  institution  need  not 
refund  fees  that  would  have  been  imposed 
whether  or  not  the  error  occurred. 

7.  Extent  of  required  investigation  A 
financial  institution  complies  with  its  duty  to 
investigate,  correct,  and  report  its 
determination  regarding  an  error  described  in 
§  205.11(a)tl)(vii)  by  transmitting  the 
requested  information,  clarification,  or 
documentation  within  the  time  limits  set 
forth  in  §205  11(c)  If  the  institution  has 
provisional!)  credited  the  consumers 
account  in  accordance  with  §  205  11ic)(2).  it 
mav  debit  the  amount  upon  transmitting  the 
requested  information,  clarificatior.  or 
documentation. 

Paragraph  ll(c)(2);i) 

1   Compliance  with  all  requirements. 
Financial  institutions  exempted  from 
provisionally  crediting  a  consumer  s  account 
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under  §  205.  n(c){2)(i)  (A)  and  (B)  must  still 
comply  with  all  other  requirements  of 
§205.11 

Paragraph  11(c)(3) — Extension  of  Time 
Periods 

1.  POS  debit  card  transactions.  The 
extended  deadlines  for  investigating  errors 
resulting  from  POS  debit  card  transactions 
apply  to  all  debit  card  transactions,  including 
those  for  cash  only,  at  merchants'  POS 
terminals,  and  also  including  mail  and 
telephone  orders.  The  deadlines  do  not  apply 
to  transactions  at  an  ATM.  however,  even 
though  the  ATM  may  be  in  a  merchant 
location. 

Paragraph  n(c)(4) — Investigation 

1.  Third  parties.  When  information  or 
documentation  requested  by  the  consumer  is 
in  the  possession  of  a  third  party  with  whom 
the  Hnancial  institution  does  not  have  an 
agreement,  the  institution  satisfies  the  error 
resolution  requirement  by  so  advising  the 
consumer  within  the  specified  time  pwriod. 

2.  Scope  of  investigation.  When  an  alleged 
error  involves  a  payment  to  a  third  party 
under  the  financial  mstitution's  telephone 
bill-payment  plan,  a  review  of  the 
institution's  own  records  is  sufficient, 
assuming  no  agreement  exists  between  the 
mstitution  and  the  third  party  concerning  the 
bill-payment  service. 

3.  POS  transfers.  When  a  consumer  alleges 
an  error  involving  a  transfer  to  a  merchant 
via  a  POS  terminal,  the  institution  must 
verify  the  information  previously  transmitted 
when  executing  the  transfer.  For  example, 
the  financial  institution  may  request  a  copv 
of  the  sales  receipt  to  verif\-  that  the  amount 
of  the  transfer  correctly  corresponds  to  the 
amount  of  the  consumer's  purchase. 

4.  Agreement  An  agreement  that  a  third 
party  will  honor  an  access  device  is  an 
agreement  for  purposes  of  this  paragraph.  A 
financial  mstitution  does  not  have  an 
agreement  for  purposes  of  §  205.1  l(c)(4)(ii) 
■iolely  because  it  participates  in  transactions 
'hat  occur  under  the  federal  recurring 
payments  programs,  or  that  are  cleared 
rhrough  an  ACH  or  similar  arrangement  for 
the  clearing  and  settlement  of  fund  transfers 
generally,  or  because  it  agrees  to  be  bound  by 
the  rules  of  such  an  arrangement. 

llldj  Procedures  if  Financial  Institution 
Determines  Mo  Error  or  Different  Error 
Occurred 

1   Error  different  from  that  alleged.  When 
a  financial  institution  determines  that  an 
error  occurred  in  a  manner  or  amount 
different  from  that  described  by  the 
consumer,  it  must  comply  with  the 
requirements  of  both  §  205  11  (c)  and  (d),  as 
.-elevant.  The  institution  may  give  the  notice 
af  correction  and  the  explanation  separately 
or  in  a  combined  form. 

Paragraph  11(d)(1) — Written  Explanation 
1.  Request  for  documentation.  When  a 
consumer  requests  copies  of  documents,  the 
financial  institution  mu^t  provide  the  copies 
in  an  understandable  form.  If  an  Institution 
relied  on  magnetic  tape  it  must  convert  the 
applicable  data  into  readable  form,  for 
example,  by  printing  it  and  explaining  any 
codes. 


Paragraph  ll(d)(2>— Debiting  Provisional 
Credit 

1.  Alternative  procedure  for  debiting  of 
credited  funds.  "The  financial  institution  may 
comply  with  the  requirements  of  this  section 
by  notifying  the  consumer  that  the 
consumer's  account  will  be  debited  five 
business  days  from  the  transmittal  of  the 
notification,  specifying  the  calendar  date  on 
which  the  debiting  will  occur. 

2  Fees  for  overdrafts.  The  financial 
institution  may  not  impose  fees  for  items  it 
is  required  to  honor  under  §  205.11,  It  may, 
however,  impose  any  normal  transaction  or 
item  fee  that  is  unrelated  to  an  overdraft 
resulting  from  the  debiting.  If  the  account  is 
still  overdrawn  after  five  business  days,  the 
institution  may  impose  the  fees  or  finance 
charges  to  which  it  is  entitled,  if  any,  under 
an  overdraft  credit  plan. 

1  He)  Reassertion  of  Error 

1   Withdrawal  of  error;  right  to  reassert. 
The  financial  institution  has  no  further  error 
resolution  responsibilities  if  the  consumer 
voluntarily  withdraws  the  notice  alleging  an 
error.  A  consumer  who  has  withdrawn  an 
ullegation  of  error  has  the  right  to  reassert  the 
allegation  unless  the  financial  institution  had 
already  complied  with  all  of  the  error 
resolution  requirements  tiefore  the  allegation 
was  withdrawn.  The  consumer  must  do  so. 
however,  within  the  original  60-day  period. 

Section  205.12— ReUtion  to  Other  Laws 

12(a)  Relation  to  Truth  in  Lending 

1.  Determining  applicable  regulation.  For 
transactions  involving  access  devices  that 
also  constitute  credit  cards,  whether 
Regulation  E  or  Regulation  Z  (12  CFR  part 
226)  applies,  depends  on  the  nature  of  the 
transaction.  For  example,  if  the  transaction  is 
purely  an  extension  of  credit,  and  does  not 
include  a  debit  to  a  checking  account  (or 
other  consumer  asset  account),  the  liability 
limitations  and  error  resolution  requirements 
of  Regulation  Z  (12  CFR  part  226)  apply.  If 
the  transaction  only  debits  a  checking 
account  (with  no  credit  extended),  the 
provisions  of  Regulation  E  apply.  Finally,  if 
the  transaction  debits  a  checking  account  but 
also  draws  on  an  overdraft  line  of  credit,  the 
Regulation  E  provisions  apply,  as  well  as 
§§226.13  (d)and  (g)  of  Regulation  Z.  In  such 
.1  transaction,  the  consumer  might  be  liable 
for  up  to  S50  under  Regulation  Z  (12  CFR 
part  226)  and,  in  addition,  for  S50,  S500.  or 
an  unlimited  amount  under  Regulation  E. 

2.  Issuance  rules.  For  access  devices  that 
also  constitute  credit  cards,  the  issuance 
rules  of  Regu  lation  E  apply  if  the  only  credit 
feature  is  a  preexisting  credit  line  attached  to 
the  asset  account  to  cover  overdrafts  (or  to 
maintain  a  specified  minimum  balance). 
Regulation  Z  (12  CFR  part  226)  rules  apply 

if  there  is  another  tyf)e  of  credit  feature,  for 
example,  one  p>ermitting  direct  extensions  of 
credit  that  do  not  involve  the  asset  account. 

12lbl  Preemption  of  Inconsistent  State  Laws 

1.  Specific  determinations.  The  regulation 
prescribes  standards  for  determining  whether 
state  laws  that  govern  EFTs  are  preempted  by 
the  act  and  the  regulation.  A  state  law  that 
is  inconsistent  may  be  preempted  even  if  the 
Board  has  not  issued  a  determination. 


However,  nothing  in  §  205.12(b)  provides  a 
financial  institution  with  immunity  for 
violations  of  state  law  if  the  institution 
chooses  not  to  make  state  disclosures  and  the 
Board  later  determines  that  the  state  law  is 
not  preempted. 

2.  Preemption  determination.  The  Board 
determined  that  certain  provisions  in  the 
state  law  of  Michigan  are  preempted  by  the 
federal  law,  efiiective  March  30, 1981: 

i.  Definition  of  unauthorized  use.  Section 
5(4]  is  preempted  to  the  extent  that  it  relates 
to  the  section  of  state  law  governing 
consumer  liability  for  unauthorized  use  of  an 
access  device. 

ii.  Consumer  liability  for  unauthorized  use 
of  an  account.  Section  14  is  inconsistent  with 
§  205.6  and  is  less  protective  of  the  consumer 
than  the  federal  law.  The  state  law  places 
liability  on  the  consumer  for  the 
unauthorized  use  of  an  account  in  cases 
involving  the  consumer's  negligence.  Under 
the  federal  law,  a  consumer's  liability  for 
unauthorized  use  is  not  related  to  the 
consumer's  negligence  and  depends  instead 
on  the  consumer's  promptness  in  reporting 
the  loss  or  theft  of  the  access  device. 

iii.  Error  resolution.  Section  15  is 
preempted  because  it  is  inconsistent  with 
§  205.11  and  is  less  protective  of  the 
consumer  than  the  federal  law.  The  state  law 
allows  financial  institutions  up  to  70  days  to 
resolve  errors,  whereas  the  federal  law 
generally  requires  errors  to  be  resolved 
within  45  days. 

iv.  Receipts  and  periodic  statements. 
Sections  17  and  18  are  preempted  because 
they  are  inconsistent  with  §  205.9.  The  state 
provisions  require  a  different  disclosure  of 
information  than  does  the  federal  law.  The 
receipt  provision  is  also  preempted  because 
it  allows  the  consumer  to  be  charged  for 
receiving  a  receipt  if  a  machine  cannot 
furnish  one  at  the  time  of  a  transfer. 

Section  205.13 — Administrative 
Enforcementi  Record  Retention 

13(b)  Record  Retention 

1.  Requirements.  A  financial  institution 
need  not  retain  records  that  it  has  given 
disclosures  and  documentation  to  each 
consumer;  it  need  only  retain  evidence 
demonstrating  that  its  procedures  reasonably 
ensure  the  consumers'  receipt  of  required 
disclosures  and  documentation. 

Section  205.14 — Electronic  Fund  Transfer 
Service  Provider  Not  Holding  Consumer's 
Account 

14(aj  Electronic  Fund  Transfer  Service 
Providers  Subject  to  Regulation 

1.  Applicability.  This  section  applies  only 
when  a  service  provider  issues  an  access 
device  to  a  consumer  for  initiating  transfers 
to  or  from  the  consumer's  account  at  a 
financial  institution  and  the  two  entities  have 
no  agreement  regarding  this  EFT  service.  If 
the  service  provider  does  not  issue  an  access 
device  to  the  consumer  for  accessing  an 
account  held  by  another  institution,  it  does 
not  qualify  for  the  treatment  accorded  by 
§  205.14.  For  example,  this  section  does  not 
apply  to  an  institution  that  initiates 
preauthorized  payroll  deposits  to  consumer 
accounts  on  behalf  of  an  employer.  By 


contrast,  §  205.14  can  apply  to  an  institution 
that  issues  a  code  for  initiating  telephone 
transfers  to  be  carried  out  through  the  ACH 
from  a  consumer's  account  at  another 
institution.  This  is  the  case  even  if  the 
consumer  has  accounts  at  both  institutions. 

2.  ACH  agreements.  The  ACH  rules 
generally  do  not  constitute  an  agreement  for 
purposes  of  this  section.  However,  an  ACH 
agreement  under  which  members  specifically 
agree  to  honor  each  other's  debit  cards  is  an 
"agreement,"  and  thus  this  section  does  not 
apply. 

i4(b)  Compliance  by  Electronic  Fund 
Transfer  Service  Provider 

1.  Liability.  The  service  provider  is  liable 
for  unauthorized  EFTs  that  exceed  limits  on 
the  consumer's  liability  under  §  205.6. 

Paragraph  14(b)(1)— Disclosures  and 
Documentation 

1.  Periodic  statements  from  electronic  fund 
transfer  service  provider.  A  service  provider 
that  meets  the  conditions  set  forth  in  this 
paragraph  does  not  have  to  issue  periodic 
statements.  A  service  provider  that  does  not 
meet  the  conditions  need  only  include  on 
(periodic  statements  information  about 
transfers  initiated  with  the  access  device  it 
has  issued. 
Paragraph  14(b)(2) — ^Error  Resolution 

1.  Error  resolution.  When  a  consumer 
notifies  the  service  provider  of  an  error,  the 
EFT  service  provider  must  investigate  and 
resolve  the  error  in  compliance  with  §  205.11 
as  modified  by  §  205.14rb)(2).  If  an  error 


occurred,  any  fees  or  charges  imposed  as  a 
result  of  the  error,  either  by  the  service 
provider  or  by  the  account-holding 
institution  (for  example,  overdraft  or 
dishonor  fees)  must  be  reimbursed  to  the 
consumer  by  the  service  provider. 

14lc)  Compliance  by  Account-Holding 
Institution 

Paragraph  14(c)(1) 

1.  Periodic  statements  from  account- 
holding  institution.  The  periodic  statement 
provided  by  the  account-holding  institution 
need  only  contain  the  information  required 
by  §  205.9(b)(1). 

Appendix  A— Model  Disclosure  Clauses 
and  Forms 

1.  Review  of  forms.  The  Board  will  not 
review  or  approve  disclosure  forms  or 
statements  for  financial  institutions. 
However,  the  Board  has  issued  model  clauses 
for  institutions  to  use  in  designing  their 
disclosures.  If  an  institution  uses  these 
clauses  accurately  to  reflect  its  service,  the 
institution  is  protected  frtjm  liability  for 
failure  to  make  disclosures  in  proper  form. 

2.  Use  of  the  forms.  The  appendix  contains 
model  disclosure  clauses  for  optional  use  by 
financial  institutions  to  facilitate  compliance 
with  the  disclosure  requirements  of 

§S  205.5(b)(2)  and  (b)(3),  205.6(a).  205.7, 
205.8(b),  205.14(b)(l)(ii)  and  205.15(d)(7)  and 
(d)(2).  The  use  of  appropriate  clauses  in 
making  disclosures  will  protect  a  financial 
institution  from  liability  under  sections  915 


and  916  of  the  act  provided  the  clauses 
accurately  reflect  the  institution's  EFT 
services. 

3.  Altering  the  douses.  Financial 
institutions  may  use  clauses  of  their  own 
design  in  conjunction  with  the  Board's  model 
clauses.  The  inapplicable  words  or  portions 
of  phrases  in  parentheses  should  be  deleted 
The  catchlines  are  not  part  of  the  clauses  and 
need  not  be  used.  Financial  institutions  may 
make  alterations,  substitutions,  or  additions 
in  the  clauses  to  reflect  the  services  offered, 
such  as  technical  changes  (including  the 
substitution  of  a  trade  name  for  the  word 
"card."  deletion  of  inapplicable  services,  or 
substitution  of  lesser  liability  limits).  Several 
of  the  model  clauses  include  references  to  s 
telephone  number  and  address.  Where  two  or 
more  of  these  clauses  are  used  in  a 
disclosure,  the  telephone  number  and 
address  may  be  referenced  and  need  not  be 
repeated. 

Supp)«nent  II  to  Part  205  (Removed] 

3.  Supplement  n  to  Part  205  is  removed. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority.  April  19. 1996. 
William  W.  Wiles. 
Secrefary  of  the  Board. 
(FR  Doc  96-10180  Filed  ^1-96:  8:45  am) 
MLLMG  CODE  eiO-«1-P 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Oockat  No.  R-0919] 

Electronic  Fund  Transfers 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

summary:  The  Board  is  pubUshing  for 
comment  proposed  amendments  to 
Regulation  E,  which  implements  the 
Electronic  Fund  Transfer  Act.  The 
proposed  amendments  relate  to:  the  use 
of  electronic  communication  in  home- 
banking  services  for  providing 
disclosures  and  other  docvmaentation; 
error  resolution  requirements  for  new 
accounts;  and  the  treatment  of  stored- 
value  cards  (imposing  modified 
Regulation  E  requirements  on  stored- 
value  products  in  systems  that  track 
individual  transactions,  cards,  or 
consumers:  providing  an  exemption  for 
cards  on  which  a  maximum  value  of 
SlOO  can  be  stored;  and  providing  that 
other  stored-value  cards  are  not  covered 
by  Regulation  E). 

DATES:  Comments  must  be  received  on 
or  before  August  1,  1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0919  and  be  mailed  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  EX:  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street.  NfW  (between 
Constitution  Avenue  and  C  Street) 
between  8:45  a.m.  and  5:15  p.m. 
weekdays.  Except  as  provided  in  the 
Board's  rules  regarding  the  availability 
of  information  (12  CFR  261.8). 
comments  will  be  available  for 
inspection  and  copying  by  members  of 
the  public  in  the  Freedom  of 
Information  Office.  Room  MP-500  of  the 
Martin  Building,  between  9:0C  a.m.  and 
5:00  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  proposed  amendments  on 
electronic  communication,  Michael 
Hentrel,  Staff  attorney,  and  regarding 
the  other  proposed  amendments,  [ane 
Gell,  Natalie  Taylor,  or  Kyung  Cho- 
Miller,  Staff  Attorneys.  Division  of 
Consumer  and  Community  Affairs,  at 
(202) 452-2412  or  (202) 452-3667.  For 
the  hearing  impaired  only. 
relecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson,  at  (202J 
452-3544. 


SUPPLEMENTARY  INFOmNATKM: 
I.  Background 

The  Electronic  Fund  Transfer  Act 
(EFTA)  (15  U.S.C.  1693),  enacted  in 
1978,  provides  a  basic  framework 
establishing  the  rights,  Uabilities,  and 
responsibihties  of  participants  in 
electronic  fund  transfer  (EFT)  systems. 
The  Federal  Reserve  Board  was  given 
rulewriting  authority  to  issue 
implementing  regtilations.  Types  of 
transfers  covered  by  the  act  and 
regulation  include  transfers  initiated 
through  an  automated  teller  machine 
(ATM),  point-of-sale  (POS)  terminal, 
automated  clearinghouse,  telephone 
bill-payment  system,  or  home  banking 
program.  The  act  and  Regulation  E  (12 
CFR  Part  205)  provide  rules  that  govern 
these  and  other  EFTs.  The  rules 
prescribe  restrictions  on  the  unsoUdted 
issuance  of  ATM  cards  and  other  access 
devices;  disclostue  of  terms  and 
conditions  of  an  EFT  service; 
documentation  of  EFTs  by  means  of 
terminal  receipts  and  periodic 
statements;  limitations  on  consimier 
liability  for  unauthorized  transfers; 
procedures  for  error  resolution:  and 
certain  rights  related  to  preauthorized 
EFTs. 

In  1994  the  Board  issued  for  public 
comment  a  proposed  revision  of 
Regulation  E  under  the  Board's 
Regulatory  Planning  and  Review 
program.  (The  Board  has  taken  final 
action  on  the  proposal:  a  revised 
regulation  and  revised  staff  commentary 
are  pubUshed  in  today's  Federal 
Register.)  As  part  of  that  process,  and 
based  in  part  on  the  pubUc  comments 
received,  the  Board  identified  areas  that 
offer  an  opportunity  for  further  burden 
reduction  without  undercutting 
consiuner  protection.  One  such  area 
involves  the  use  of  electronic 
communication  between  consumers  and 
financial  institutions — for  example,  by 
personal  computer  and  modem — in 
place  of  paper  documents.  The 
proposed  revision  published  in  1994 
included  a  provision  that  allowed 
electronic  communication  in  place  of 
paper  for  authorization  of  recurring 
electronic  debits.  The  Board  now 
proposes  to  permit  electronic  text 
messages  to  substitute  for  paper  under 
Regulation  E  generally.  The  proposed 
revision  also  solicited  comment 
generally  on  coverage  of  prepaid  cards 
and  other  stored-value  products  under 
Regulation  E.  To  resolve  issues  raised 
during  and  following  the  public 
comment  period,  the  Board  undertook 
an  analysis  of  stored-value  products  and 
their  treatment  under  Regulation  E.  The 
Board  now  proposes  amendments  under 
which  many  stored-value  products 


would  be  exempt,  and  others  would  be 
covered  under  umited  requirements. 

m 

U.  Proposed  Regulatory  Revisions 

The  following  discussion  covers  the 
proposed  amendments  to  Regulation  E 
in  the  order  of  the  sections  of  the 
regulation  that  would  be  affected — first 
addressing  electronic  commimication, 
then  error  resolution  for  new  accounts, 
and  finally  stored-value  products. 

Electronic  Communication — Section 
205.4(c) 

Financial  institutions  offer  a  wide 
variety  of  "home  banking"  services 
ranging  from  account  inquiries, 
verifications,  and  fund  transfers 
between  accovmts,  to  bill  payment  and 
full  account  management;  and  they  are 
using  various  forms  of  electronic 
communication  to  deliver  these 
services.  Telephones  and  personal 
computers  are  the  most  common  means 
of  access  to  home  banking  services. 
Telephones  with  digital  screens 
("screen  phones"),  equipped  with  bar 
code  or  magnetic  stripe  readers,  aUow 
consiuners  to  enter  transactions  off-line, 
then  send  the  information  to  the 
financial  institution  on-line.  Financial 
institutions  may  offer  consumers 
s{>ecialized  software  that  allows  the  user 
to  access  bank  information  via  personal 
computer:  oftentimes  this  software  is 
integrated  with  other  on-line  services. 
These  EFT  services  use  electronic 
communication  as  a  fast,  convenient, 
and  sometimes  less  costly  means  of 
communication  with  the  consumer. 
Electronic  communication,  for  purposes 
of  this  discussion,  means  an 
electronically  transmitted  text  message 
between  a  financial  institution  and  a 
consumer's  home  computer  or  other 
electronic  device  possessed  by  the 
consimier. 

Under  Regulation  E,  certain 
disclosures  (such  as  initial  disclosures 
and  periodic  statements)  must  be 
provided  to  consumers  (1)  in  writing,  (2) 
in  a  clear  and  readily  understandable 
form,  and  (3)  in  a  form  that  the 
consumer  may  keep.  In  the  context  of 
home  banking  and  similar  services, 
financial  institutions  have  asked 
whether  they  may  satisfy  these 
requirements  by  providing  the 
information  electronically,  for  example, 
through  a  consumer's  personal 
computer. 

Are  Electronic  Communications 
"Writings" 

Many  Regulation  E  disclosures  must 
be  provided  to  consumers  in  writing.  A 
writing,  up  to  the  present,  has  typically 
been  presumed  to  mean  a  paper 
document.  Information  that  is  produced, 


stored,  or  commimicated  by  computer    • 
too  is  generally  considered  to  be  a 
writing,  at  least  where  text  is  involved. 
Indeed,  in  many  office  environments  in 
the  United  States  today,  dociunents  are 
produced,  edited,  revised,  and 
commimicated  to  others  within  the 
organization  by  the  use  of  computers 
and  electronic  mail,  and  these 
documents  are  considered  written 
dociunents  when  kept  in  electronic  form 
as  well  as  when  printed  on  paper. 
Similarly,  under  other  laws  that  call  for 
information  to  be  in  writing, 
information  in  electronic  form  is 
considered  to  be  "written." 

Communications  by  telephone 
(including  voicemail  systems)  are 
typically  characterized  as  oral 
communication  as  they  do  not  have  the 
feature  generally  associated  with  a 
writing — visual  text.  Therefore, 
pursuant  to  its  authority  under  section 
904(c)  of  the  EFTA,  the  Board  proposes 
to  permit  financial  institutions  to  use  an 
electronic  communication  where  the 
regulation  calls  for  information  to  be 
provided  in  writing,  but  to  limit  the 
scope  of  the  term  "electronic 
communication"  to  a  communication  in 
a  form  that  can  be  displayed  as  visual 
text.  An  example  would  be  an  electronic 
message  that  the  receiver  could  display 
on  a  screen  (including  a  computer 
monitor  or  a  screen  phone). 

Clear  and  Readily  Understandable  Form 

Regulation  E  requires  financial 
institutions  to  provide  required 
information  in  a  clear  and  readily 
understandable  form.  Some  means  of 
displaying  an  electronic  communication 
appear  to  meet  this  standard:  for 
example,  a  personal  computer  monitor 
should  allow  the  consumer  to  read  the 
text  of  a  disclosure.  Others  may  not 
have  this  capability;  a  screen  phone,  for 
example,  may  display  only  a  few  lines 
of  text  at  a  time,  making  it  difficult  for 
a  consumer  to  review  initial  disclosures 
or  a  periodic  statement,  where  it  may  be 
necessary  to  move  back  and  forth 
between  various  parts  of  the  document. 
The  Board  believes  that  the  requirement 
for  clear  and  readily  understandable 
disclosures  applies  fully  to  electronic 
communications.  The  Board  requests 
specific  comments  on  the  hkelihood 
and  extent  of  compUance  problems  that 
could  be  caused  by  this  requirement,  as 
well  as  suggestions  for  resolving  such 
problems. 

Retainability 

The  act  and  regulation  establish  a 
retainability  requirement.  In  general,  if 
information  must  be  provided  in 
writing.  Regulation  E  requires  that  the 


information  must  be  in  a  form  that  the 
consumer  may  retain. 

Consumers  with  home  banking 
systems  will  most  likely  have  the  ability 
to  download  information,  print  it  out, 
and  store  it  on  a  computer  disk  for  later 
retrieval.  The  responsibility  to  provide 
EFTA  information  in  a  retainable  form 
belongs  to  the  financial  institution.  Still, 
the  Board  recognizes  that  to  satisfy  the 
retainabihty  requirement  for  electronic 
communications,  financial  institutions 
will  have  to  rely  on  the  consumer's 
having  the  capability  to  download  data. 
The  Board  beUeves  that  where  a 
consumer  has  agreed  to  receive 
information  electronically,  the  financial 
institution  should  be  deemed  to  satisfy 
the  retention  requirement  by  making 
information  available  for  downloading, 
provided  some  consumer  safeguards  are 
established.  In  the  event  of  printer 
malfunctions  and  other  unforeseen 
computer  problems,  for  instance,  the 
consumer  may  be  precluded  from 
effectively  retaining  an  electronic 
message  received  from  a  financial 
institution. 

The  Board  proposes  to  amend 
Regulation  E  to  provide  that  if  a 
financial  institution  uses  electronic 
communication  to  send  information  that 
is  required  to  be  in  writing,  the 
consumer  may  request  a  paper  copy  of 
the  information  within  one  year  after 
receipt  of  the  electronic  communication. 
Commenters  are  asked  to  address 
whether  this  is  an  appropriate  time 
period,  and  if  not,  to  offer  suggestions 
for  an  alternative. 

The  Board  also  solicits  comment  on 
possible  alternatives  to  providing  a 
paper  copy  upon  request  to  consumers. 
One  such  means  might  be  for  a  financial 
institution  to  maintain  the  information 
in  data  storage  and  re-send  the 
information  electronically  to  a 
consumer  whose  computer  faciUties 
were  temporarily  inoperable. 

Some  electronic  messages  from  a 
consumer  to  an  institution  trigger  the 
need  for  a  response  from  the  institution. 
For  example,  an  oral  or  written  notice 
of  error  from  a  consumer  requires  the 
institution  to  investigate  and  resolve  the 
error  within  a  specified  period.  Some 
financial  institutions  have  indicated 
that  in  accepting  electronic 
communications  from  consumers,  they 
may  want  to  require  paper  verifications, 
for  their  own  and  the  consumer's 
protection.  For  example.  Regulation  E 
provides  that  a  consumer  may  stop 
payment  of  a  preauthorized  electronic 
fund  transfer  by  notifying  the  institution 
orally  or  in  writing,  and  that  the 
institution  may  require  written 
confirmation  of  an  oral  stop-payment 
order.  If  an  institution  accepts  an 


electronic  stop-payment  order,  the 
institution  might  want  to  require 
confirmation  of  the  order  in  ftaper  form, 
to  make  sure  that  a  preauthorized 
payment  is  not  dishonored  by  mistake. 

The  Boud  believes  that  (as  in  the  case 
of  an  oral  communication)  if  the 
consumer  sends  an  electronic 
communication  to  the  institution,  the 
institution  could  require  a  confirmation 
from  the  consumer  in  paper  form. 
Comment  is  requested,  however,  on 
whether  and  bow  the  regulation  should 
address  this  point. 

Electronic  communication  between 
financial  institutions  and  consumers 
could  also  be  used  in  contexts  other 
than  home  banking.  For  example,  a 
consumer  who  possesses  a  modem- 
equipped  personal  computer  may  wish 
to  send  and  receive  information 
required  by  Regulation  E  about  an  EFT 
service  used  by  the  consumer,  such  as 
debit  card  access  to  the  consumer's 
account.  The  proposal  covers  this 
situation.  The  Board  solicits  comment 
on  whether  the  regulation  should,  as 
proposed,  p>ermit  electronic 
communication  to  substitute  for  paper 
disclosures  and  other  required  paper 
messages  for  EFT  services  other  than 
home  banking,  m  should  limit 
electronic  communication  to  home- 
banking  services. 

Error  Resolution  for  New  Accounts — 
Section  205.11 

Regulation  E  requires  a  financial 
institution  to  investigate  and  resolve  a 
consumer's  claim  of  error  within 
si>ecified  time  limits.  An  institution 
generally  is  expected  to  resolve  the 
alleged  error  within  ten  business  days 
after  receiving  a  notice  of  error.  If  the 
institution  needs  more  time,  it  must 
provisionally  credit  the  consumer's 
account  and  resolve  the  error  no  later 
than  45  calendar  days  after  receiving  the 
notice. 

In  the  course  of  commenting  on  the 
Board's  1994  proposal  to  revise 
Regulation  E.  some  institutions 
requested  that  the  Board  use  its 
exception  authority  under  the  statute 
either  (1)  to  exempt  new  accounts  from 
the  requirement  to  provisionally  credit 
the  account  bv  the  tenth  business  da\  or 
(2)  to  extend  the  time  period  for 
resolving  errors. 

Commenters  expressed  concern  about 
individuals  who  open  a  new  account 
with  the  intent  to  defraud.  Such 
indi\iduals  may  open  an  account, 
immediately  withdraw  all  or  a  large 
amount  of  the  funds  through  ATMs,  and 
file  a  claim  with  the  financial  institution 
disputing  the  ATM  transactions.  Often 
they  receive  provisional  credit  because 
of  the  financial  institution's  inabibty  to 
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research  the  claim  (such  as  by  obtaining 
photographic  evidence  from  ATM 
cameras)  within  ten  business  days.  At 
that  point,  the  individual  immediately 
withdraws  the  funds  that  were 
provisionally  credited  and  abandons  the 
account.  Commenters  believe  that 
having  more  time  to  investigate  errors 
involving  new  accounts  would  enable 
institutions  to  limit  their  losses  and 
control  this  type  of  fraud. 

Some  commenters  pointed  to  the 
Board's  exception  for  new  accounts 
under  Regulation  CC.  which 
implements  the  Expedited  Funds 
Availability  Act.  There,  the  regulation 
extends  the  time  within  which  an 
institution  is  required  to  make  funds 
available  to  a  customer  for  new 
accounts.  Regulation  CC  defines  a  new 
account  as  an  account  during  the  first  30 
calendar  days  after  the  first  deposit  to 
the  account  is  made. 

The  Board  proposes  to  amend 
Regulation  E,  pursuant  to  its  section 
904(c)  authority  to  provide  for 
adjustments  and  exceptions  in  the 
regulation,  to  extend  the  time  periods 
for  resolving  errors  that  involve  new 
accounts.  The  proposal  would  allow  20 
business  days  for  resolving  an  error 
before  an  institution  is  required  to 
provisionally  credit,  and  an  outside 
limit  of  90  calendar  days  for  resolving 
the  claim.  Comment  is  solicited  on  the 
proposed  extensions  of  time,  on  the  30- 
day  definition  for  new  accounts,  and  on 
whether  consumer  protections  relating 
to  error  resolution  would  be  adversely 
affected. 

Stored-Value  Systems — Section  205.16 

Over  the  past  few  years  the  Hnancial 
services  industry  has  shown  increasing 
interest  in  providing  "stored-value 
cards"  (also  referred  to  as  prepaid  or 
value-added  cards)  to  consumers.  These 
cards  maintain,  typically  in  a  computer 
chip  or  magnetic  stripe,  a  "stored  value" 
of  funds  available  to  the  consumer  for 
access  primarily  at  retail  locations.  The 
balance  recorded  on  the  card  is  debited 
at  a  merchant's  POS  terminal  when  the 
consumer  makes  a  purchase. 

Products  that  could  be  characterized 
broadly  as  "stored-value  "  cover  a  wide 
range.  In  their  simplest  form,  stored- 
value  systems  are  targeted  at  low-value 
uses  (public  transit,  pay  telephones,  or 
photocopiers,  for  example);  the  amount 
that  can  be  stored  on  the  card  is  limited, 
and  the  card  is  disposed  of  once  its 
value  has  been  used  up.  These  cards 
typically  have  a  single  type  of  use.  and 
only  one  card  issuer  and  one  entity 
(likely  to  be  the  same  as  the  issuer)  that 
accepts  the  card  as  payment  for  goods 
or  services. 


More  sophisticated  systems  can 
involve  large  transactions  and  permit 
consumers  to  store  value  in  the 
hundreds  of  dollars  on  a  card.  The  cards 
may  have  multiple  uses,  and  there  may 
be  multiple  card  issuers  and  multiple 
card-accepting  merchants.  The  cards 
may  allow  the  consumer  to  obtain  cash 
from  ATMs  instead  of.  or  in  addition  to, 
making  purchases.  At  least  one  system 
(now  in  the  pilot  stage)  would  enable 
the  consumer  to  transfer  stored-value 
balances  to  another  person's  card.  Some 
systems  would  provide  access  to  hinds 
in  foreign  currencies.  Cards  tend  to  be 
reloadable,  allowing  the  consumer  to 
load  value  onto  the  card,  for  example, 
by  withdrawing  funds  from  an  account 
at  a  depository  institution  through  a 
teller,  via  an  ATM,  or,  potentially,  via 
a  specially-equipped  telephone.  Some 
systems  are  designed  as  stand-alone 
products.  In  other  cases,  stored-value 
features  may  be  added  to  debit  or  credit 
cards.  Some  of  these  more  sophisticated 
stored-value  systems  are  in  operation  as 
pilot  programs  or  are  under 
development  by  financial  institutions  or 
associations  of  institutions. 

Colleges  and  universities  are 
increasingly  adding  a  stored-value 
feature  to  student  identification  cards, 
so  that  students  can  make  purchases  at 
campus  locations  such  as  cafeterias, 
bookstores,  and  vending  machines.  In 
some  cases,  the  educational  institution 
is  both  the  issuer  and  the  only  card- 
accepting  entity;  in  others,  the  card  is 
also  accepted  by  off-campus  merchants. 
In  addition  to  the  stored-value  features 
that  some  student  card  systems  may 
have,  these  systems  may  operate  with 
student  asset  accounts  maintained  by 
the  university  or  by  a  depository 
institution  on  behalf  of  the  university; 
these  accounts  are  covered  by 
Regulation  E. 

There  are  significant  differences 
among  proposed  systems  in  the  manner 
that  they  handle  balances  and 
transaction  data.  Some  systems  operate 
off-line,  with  transaction  approval  and 
data  retention  occurring  only  at  the 
merchant  level.  The  balance  of  available 
funds  may  be  stored  only  on  the  card 
itself  as  transactions  occur,  and 
transactions  neither  require  nor  receive 
authorization  from  a  central  database. 
The  data  for  a  given  transaction  are  kept 
at  the  merchant  location,  and  are  not 
forwarded  to  the  central  data  faciUty. 
Only  the  aggregate  amount  for  a  batch 
of  transactions  is  transmitted  by  the 
merchant  (jjsually  daily)  so  that  the 
merchant  can  receive  appropriate  credit 
from  a  financial  institution.  In  other  off- 
line systems,  the  dollar  value  remaining 
on  the  card  is  stored  both  on  the  card 
and  in  a  central  data  facility.  Data  for 


individual  transactions  are  transmitted 
to  the  central  data  facility,  typically  at 
the  end  of  each  business  day,  and 
maintained  there.  Still  other  systems 
operate  on-line,  and  transactions  are 
authorized  by  communication  between 
a  terminal  and  a  central  database. 

Status  of  Stored-Value  Cards  Under  the 
EFTA 

In  1994,  the  Board  issued  proposed 
revisions  to  Regulation  E  under  the 
Board's  Regulatory  Planning  and 
Review  program.  At  that  time,  the  Board 
generally  requested  ccHnment  on 
whether,  and  the  extent  to  which,  the 
regulation  should  apply  to  stored-value 
cards.  The  Board  made  clear  that  a 
transaction  involving  such  cards  is 
covered  by  Regulation  E  when  the 
transaction  accesses  a  consumer's 
account  (such  as  when  value  is 
"loaded"  onto  the  card  from  the 
consumer's  deposit  account  via  an 
ATM).  Among  the  commenters  that 
addressed  this  issue,  many  asked  the 
Board  to  provide  an  exemption  from 
Regulation  E  for  stored-value  cards  and 
other  stored-value  products  so  as  not  to 
hinder  their  development  or, 
alternatively,  to  modify  the 
requirements  applicable  to  them. 

Legislation  introduced  and  still 
pending  in  the  Congress  would  exempt 
stored-value  cards  and  other  stored- 
value  products  from  the  EFTA  and 
Regulation  E.  (H.R.  2520, 104th  Cong., 
1st  Sess.,  §443;  S.  650,  104th  Cong.,  1st 
Sess.,  §  601  (1995).)  The  Board  has 
suggested  in  congressional  testimony 
that,  while  certain  provisions  of 
Regulation  E  should  not  apply,  it  would 
be  appropriate  to  first  examine  basic 
issues  raised  by  these  new  payments 
systems  before  legislating  a  blanket 
exemption  from  the  EFTA.  The  Board 
mentioned  terminal  receipts  and 
periodic  statements  as  examples  of 
requirements  that  should  not  apply,  but 
suggested  that  consumers  might  benefit 
from  receiving  initial  disclosures  (such 
as  disclosure  of  a  consumer's  risk  for 
unauthorized  transactions),  a 
requirement  that  would  likely  entail 
minimal  added  expense  for  card  issuers. 

Coverage  Issue 

Coverage  of  stored-value  systems 
under  the  EFTA  and  Regulation  E 
depends  on  whether  a  stored-value 
transaction  involves  an  EFT  from  a 
consumer's  asset  account.  The  act 
defines  an  "electronic  fund  transfer"  as 
a  transfer  of  funds  initiated  through 
electronic  means  (such  as  an  electronic 
terminal  or  a  computer)  that  results  in 
a  debit  or  credit  to  an  account.  Stored- 
value  transactions  involve  a  transfer  of 
funds  and  are  carried  out  through 


electronic  means— namely,  terminals  in 
retail  locations  that  read  the  magnetic 
strip  or  diip  embedded  in  the  card. 

Tne  act  defines  "account"  as  a 
demand  deposit,  savings,  or  other  "asset 
account" — as  described  in  regulations  of 
the  Board — that  is  established  primarily 
for  personal,  family,  or  household 
purposes.  Asset  accounts  are  not  limited 
to  traditional  checking  and  other 
deposit  accounts.  For  example,  the  term 
includes  a  consumer's  money  market 
mutual  fund  or  other  securities  account 
held  by  a  broker-dealer.  The  Board  also 
interprets  the  term  "account"  to  include 
accounts  established  by  govenunent 
agencies  imder  electronic  benefit 
transfer  (EBT)  programs  (59  FR  10678. 
March  7. 1994). 

The  legislative  history  of  the  act 
provides  guidance  as  to  the  Board's 
regulatory  authority  imder  the  EFTA  for 
determining  issues  of  coverage.  Senate 
Banking  Committee  reports  noted  that 
the  "definitions  of  'financial  institution' 
and  'account'  are  deUberately  broad  so 
as  to  assure  that  all  persons  who'offer 
equivalent  EFT  services  involving  any 
type  of  asset  account  are  subject  to  the 
same  standards  and  consumers  owning 
such  accounts  are  assiued  of  uniform 
protection."  (S.  Rep.  No.  915,  95th 
Cong.,  2d  Sess.  9  (1978).)  This  concept 
is  captured  in  section  904(d)  of  the 
EFTA,  which  provides  that  if  EFT 
services  "are  made  available  to 
consumers  by  a  person  other  than  a 
financial  institution  holding  a 
consxuner's  accoimt,  the  Board  shall  by 
regulation  assvire  that  the  disclosures, 
protections,  responsibilities,  and 
remedies  created  by  this  title  are  made 
applicable  to  such  persons  and 
services." 

Further,  section  904(c)  provides  that 
the  rules  issued  by  the  Board  "may 
contain  such  classifications, 
differentiations,  or  other  provisions 

*  •  *  as  in  the  judgment  of  the  Board 
are  necessary  or  proper  to  effectuate  the 
purposes  of  this  title,  (or)  to  prevent 
drciunvention  or  evasion  thereof. 

*  •  *"  Senate  Banking  Committee 
reports  on  two  separate  bills,  in 
discussing  section  904(c),  stated  that 
"since  no  one  can  foresee  EFT 
developments  in  the  future,  regulations 
would  keep  pace  with  new  services  and 
assure  that  the  act's  basic  protections 
continue  to  apply."  (S.  Rep.  No.  915, 
95th  Cong.,  2d  Sess.  10  (1978).) 

Types  of  Stored-Value  Systems 

In  some  stored-value  systems,  the 
balance  of  funds  available  is  recorded 
on  the  card,  but  is  also  maintained  at  a 
central  data  facility  at  a  bank  or 
elsewhere.  The  systems  operate  off-line; 
there  is  no  authorization  of  transactions 


by  commimication  with  a  database  at  a 
financial  institiition  or  elsewhere. 
Transaction  data  are  periodically 
transmitted  to  and  maintained  by  a  data 
facility.  As  in  the  case  of  the  traditional 
consumer  dej>osit  account  accessed  by  a 
debit  card,  in  these  stored-value  card 
systems  a  constuner  has  the  right  to 
draw  upon  funds  held  by  an  institution. 
The  maintenance  of  a  record  of  value 
and  of  transactions  for  a  given  card 
apart  from  the  card  itself — so  that 
transactions  are  traceable  to  the 
individual  card — strongly  parallels  the 
functioning  of  a  deposit  accoimt.  The 
Board  believes  that  the  facts  support  a 
finding  that  such  systems  involve  an 
account  for  purposes  of  the  EFTA. 
These  systems  are  referred  to  below  as 
"off-line  accountable  stored-value 
systems." 

In  another  type  of  stored-value  system 
that  also  operates  off-line,  the  record  of 
value  is  maintained  only  on  the  card 
itself,  and  not  in  a  central  database. 
Transaction  data  for  debits  to  the  card's 
"stored  value"  are  recorded  on  the  card 
and  captured  at  merchant  terminals 
(where  they  are  maintained  for  a  limited 
period  of  time).  Only  the  aggregate 
amount  of  transactions  for  a  given 
period  is  transmitted  by  the  merchant  to 
a  financial  institution  or  other  entity  so 
that  the  merchant  can  receive  credit. 
Given  the  lack  of  a  centrally  maintained, 
ongoing  record  of  individual  card 
baknces  or  of  transaction  data  in  these 
systems,  it  is  more  difficult  to  conclude 
that  an  "account"  exists  for  purposes  of 
Regulation  E.  These  systems  will  be 
referred  to  below  as  "off-line 
unaccountable  stored-value  systems." 
A  third  type  of  stored-value  system 
operates  in  a  manner  that  is  the 
functional  equivalent  of  using  a  debit  , 
card  to  access  a  traditional  deposit 
account.  Notably,  this  type  of  system 
involves  on-line  access  to  a  database  for 
purposes  of  transaction  authorization 
and  data  capture.  That  is,  when  the  card 
is  used  at  an  ATM  or  a  POS  terminal, 
the  transaction  is  authorized  by  means 
of  on-line  communication  with  the  data 
facility,  where  the  transaction  data  are 
stored  (including  information  such  as 
merchant  identification,  amount,  date, 
and  card  nimiber).  The  balance  of  funds 
available  to  the  consumer  is  not 
recorded  on  the  card  itself,  as  in  off-line 
stored-value  systems;  instead,  the 
balance  information  is  maintained  in 
the  data  facility.  Two  distinctions 
between  these  systems  and  traditional 
deposit  accounts  accessed  by  debit  card 
are  (1)  the  value  associated  vh.\h  a  card 
is  limited  to  the  amount  that  the 
cardholder  has  chosen  to  make 
accessible  through  the  card  (as  opposed 
to  a  deposit  account  accessed  by  debit 


card,  where  the  entire  account  is 
accessible  and  funds  available  may 
fluctuate):  and  (2)  the  value  associated 
with  the  card  is  accessible  only  through 
use  of  the  card  itself  (in  contrast  to 
deposit  accoimts  accessible  by  debit 
card,  which  typically  may  be  accessed 
through  various  means,  including 
check,  withdrawal  sUp,  ACH,  or 
telephone  bill  payment). 

Tne  Board  beUeves  these  systems — 
which  are  referred  to  as  "on-line  stored- 
value  systems" — meet  the  definition  of 
a  consumer  asset  account,  and  thus  are 
covered  by  Regulation  E,  based  on  their 
on-line  operation  and  extensive  data 
capture  and  retention.  As  discussed 
below,  however,  the  Board  also  beUeves 
it  is  appropriate  to  propose  modifying 
the  rules  appUcable  to  these  systems. 

Modifications  and  Exceptions  for 
Various  Types  of  Stored-Value  Systems 

The  discussion  that  follows  is 
organized  to  address  separately  each  of 
the  three  types  of  systems  described 
above— off-line  accountable  stored- 
value  systems,  off-line  unaccountable 
stored-value  systems,  and  on-line 
stored-value  systems.  The  Board  notes 
that,  in  all  three  types  of  systems,  a 
transaction  in  which  a  stored-value  card 
is  used  to  access  a  consumer's  deposit 
accoimt,  such  as  "reloading"  the  card  by 
drav^g  on  the  consumer's  checking 
account  at  an  ATM,  is  covered  by 
Regulation  E  and  subject  to  all 
Regulation  E  requirements.  The 
discussion  below,  therefore,  relates  to 
transactions  in  which  value  stored  on  a 
card  is  drawn  down  to  obtain  cash  or 
purchase  goods  or  services. 

A.  Off-Une  "Accountable"  Stored-Value 
Systems 

To  the  extent  that  off-line  accountable 
stored-value  systems  are  similar  to 
systems  involving  debit  cards  and 
traditional  deposit  accounts,  parallel 
consumer  protections  under  ReguIaUon 
E  may  be  appropriate.  If  these  stored- 
value  systems  were  to  be  covered  by  all 
requirements  of  Regulation  E,  however, 
their  further  development  could  be 
seriously  slowed  or  even  halted  in  some 
cases.  The  following  discussion  presents 
an  analysis  of  the  major  provisions  of 
Regulation  E,  including  the  compliance 
burdens  to  financial  institutions  and  the 
benefits  to  consumers  associated  with 

each. 

1 .  Restrictions  on  unsolicited  issuance 
of  access  devices.  Generally  Regulation 
E  prohibits  issuing  a  debit  card, 
personal  identification  number  (PIN),  or 
other  "access  device"  to  a  consumer  (for 
example,  by  mail)  unless  the  consumer 
has  requested  the  device,  orally  or  in 
writing.  The  purpose  is  to  avoid  making 
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consumers'  accounts  accessible  by  a 
means  that  consumers  may  not  want 
and  that  may  subject  them  to  added  risk, 
and  to  reduce  the  hkelihood  of 
unauthorized  transactions  &om 
interception  of  cards.  There  is  a 
qualified  exception,  for  an  access  device 
that  is  not  "validated"  (meaning  usable) 
at  the  time  of  issuance  and  that  the 
issuer  will  validate  only  upon  request 
by  the  consumer  and  verification  of  the 
consumer's  identity 

As  a  practical  matter,  most  providers 
of  stored-value  products  will  likely 
issue  stored-value  cards  only  to 
consumers  who  request  them.  Some 
may  choose  to  promote  their  product  by 
targeting  populations  and  sending 
unsolicited  cards  with  small  amounts  of 
"free  money"  on  the  card.  Such  a 
practice  would  not  appear  to  harm 
consumers,  since  there  would  be  no 
access  to  the  consumer's  own  deposit- 
account  funds. 

Application  of  the  unsolicited 
issuance  rules  to  off-line  accountable 
stored-value  cards  (aside  from  those  that 
could  access  a  consumer's  existing 
deposit  account,  where  the  rules  already 
apply)  appears  unnecessary  for 
consumer  protection.  The  Board 
proposes  to  exclude  off-Une  accountable 
stored-value  cards  from  the  Regulation  E 
rules  on  unsolicited  issuance,  but 
solicits  specific  comment  on  whether 
there  is  any  practical  need  for  the  rules 
to  apply 

2.  initial  disclosures.  Regulation  E 
requires  that  at  the  time  a  financial 
institution  and  a  consumer  enter  into  an 
agreement  for  an  EFT  ser\'ice.  the 
institution  must  disclose  certain  terms 
and  conditions  Items  to  be  disclosed 
include  a  summary  of  the  consumer's 
liability  for  unauthorized  transfers, 
error-resolution  procedures,  any  Umits 
on  the  frequency  or  dollar  amount  of 
transfers,  and  any  fees  or  charges  for 
individual  transfers  t)r  for  the  service. 

Without  the  disclosure  of  terms  and 
conditions,  consumers  might  regard  off- 
hne  accountable  stored-value  products 
as  comparable  to  debit  or  credit  cards, 
and  thus  might  expect  similar  rights  and 
remedies  to  apply  This  could  be 
particularly  likely  if  the  stored-value 
feature  were  made  pari  of  the 
consumer's  debit  or  credit  card,  or  if  a 
consumer  could  use  the  card  for 
transactions  in  the  same  locations  where 
debit  or  credit  card  transactions  take 
place. 

Financial  institutions  that  provide 
stored-value  products  may  disclose 
certain  information  voluntarily; 
however,  the  disclosures  that  they  opt  to 
give  could  vary  considerably.  Requiring 
disclosures  under  Regulation  E  would 
ensure  that  uniform  information  is  given 


to  consumers.  Such  disclosures  would 
be  useful  in  alerting  consumers  to 
important  features  of  these  new 
services,  such  as  transaction  charges 
and  risk  of  loss  for  lost  or  stolen  cards. 

Providing  initial  disclosures  would 
probably  not  impose  significant 
compliance  costs.  The  disclosures  can 
be  given  along  with  the  card  or  other 
account-opening  material  in  a 
preprinted  format:  they  need  not  be 
individually  customized  for  each 
account.  Accordingly,  the  Board 
proposes  to  amend  Regulation  E  to 
require  initial  disclosures  for  off-line 
accountable  stored-value  systems. 

The  proposed  amendment  would  not 
include  all  the  items  generally  required 
to  be  disclosed  under  Regulation  E,  but 
only  those  that  appear  relevant  to  ofT- 
line  accountable  stored-value  systems. 
These  include  the  disclosures  of 
consumer  Uability  for  unauthorized 
transactions;  the  types  of  transfers 
available;  transaction  charges,  if  any; 
and  error  resolution  procedures 
available  to  the  consumer,  if  any.  The 
disclosure  of  consumer  liability  for 
unauthorized  transactions  would 
expressly  state  that  the  consumer  bears 
the  full  risk  of  loss  (if  such  is  the  case), 
or  would  state  any  limits  on  liability 
that  might  be  adopted  by  agreement 
with  the  consumer. 

3.  Change-in-terms  notices.  Under 
Regulation  E,  if  terms  or  conditions 
required  to  be  disclosed  (such  as  limits 
on  transfers,  or  transaction  fees)  were  to 
change  from  those  initially  in  effect,  the 
institution  must  generally  notify  the 
consumer  at  least  21  days  before  the 
effective  date  of  the  change. 

Whether  change-in-terms  notices  are 
relevant  for  off-line  accountable  stored- 
value  products  depends  on  whether 
contract  terms  applicable  to  the  card  are 
likely  to  change.  If  there  are  increases  in 
transaction  charges,  for  instance,  it  is 
reasonable  for  consumers  to  be  informed 
of  the  increase  before  it  takes  effect.  (It 
appears  that,  currently  at  least,  charges 
are  not  imposed  on  stored-value 
transactions.)  But  issuers  of  some  of 
these  products  may  not  expect  to  have 
an  ongoing  relationship  with  the 
consumer,  and  thus  may  not  typically 
obtain  an  address  at  the  time  the 
consumer  purchases  the  card.  In  some 
cases,  stored-value  cards  are  freely 
transferrable;  even  if  the  card  issuer  has 
the  address  of  the  original  cardholder, 
the  issuer  may  not  have  the  address  of 
a  subsequent  holder.  If  the  value  stored 
on  the  card  is  likely  to  be  used  within 
a  short  period,  it  is  also  probable  that 
new  transaction  charges  would  not  be 
imposed  or  charges  increased  during  its 
lifetime. 


The  Board  beUeves  that  the  potential 
costs  of  having  to  comply  with  the 
change-in-terms  notice  requirement 
outweighs  the  consumer  protections 
that  would  be  afforded  by  such  notices 
and  proposes  to  exempt  off-line 
accountable  stored-value  systems  from 
this  requirement.  The  Board  specifically 
solicits  comment  on  whether  there 
might  be  circumstances  in  which  the 
notice  requirement  should  apply. 

4.  Transaction  receipts  and  periodic 
statements.  For  an  EFT  initiated  at  an 
ATM  or  a  POS  terminal.  Regulation  E 
requires  that  a  transaction  receipt  be 
made  available  to  a  consumer.  The 
receipt  must  show  the  date,  amount, 
type  of  transaction  and  account,  card  or 
account  number,  terminal  location,  and 
name  of  any  third  party  (such  as  a 
merchant)  involved  in  the  transfer.  The 
regulation  also  requires  periodic 
account  statements,  generally  monthly, 
that  detail  largely  the  same  information 
as  on  terminal  receipts  and  provide 
other  information  such  as  opening  and 
closing  account  balances  and  fees  or 
charges  assessed  during  the  statement 
period.  These  receipts  and  p>eriodic 
statements  allow  consumers  to  verify 
account  activity  and  to  detect 
unauthorized  transactions  and  errors,  so 
that  they  can  be  reported  and  resolved. 

For  off-line  accountable  stored-value 
products,  documentation  requirements 
could  present  compUance  difficulties 
and  considerable  costs,  while  providing 
only  Umited  benefits  to  consumers.  In 
some  cases,  receipts  may  be  given 
whether  or  not  required  by  Regulation 
E.  A  retailer  that  accepts  debit  cards 
must  provide  receipts  under  Regulation 
E  for  debit  card  transactions,  and 
therefore  might  provide  receipts  for 
stored-value  card  transactions  as  well. 
But  if  the  card  can  be  used  at  places  not 
equipped  with  printers  (such  as  vending 
machines),  to  require  receipts  would 
necessitate  a  retrofitting  of  terminals 
and  would  impose  ongoing  compliance 
costs.  Moreover,  for  small  or  commonly- 
made  transactions,  many  consumers 
may  not  want  or  need  a  receipt. 

The  requirement  for  periodic 
statements  too  may  present  compliance 
problems  for  some  off-line  accountable 
stored-value  systems.  In  some  of  these 
systems,  transaction  data  are  collected 
in  centralized  data  facilities,  not  by  the 
card-issuing  financial  institutions. 
Given  that  lack  of  data,  providing 
periodic  statements  would  be  costly  and 
could  impede  the  development  of 
stored-value  products.  Moreover,  as  in 
the  case  of  receipts,  for  small  or 
commonly-made  transactions  on  these 
cards,  consumers  may  not  need  or  want 
documentation  on  a  periodic  statement. 


The  Board  believes  that  the  consumer 
benefits  of  terminal  receipts  and 
periodic  statements — in  the  context  of 
stored-value  transactions — may  be 
somewhat  limited  and  be  outweighed  by 
the  compliance  costs.  Consequently,  the 
Board  proposes  to  exempt  off-line 
accountable  stored-value  systems  from 
these  requirements. 

5.  Limitations  on  consumer  liability 
for  unauthorized  transfers.  Regulation  E 
generally  limits  a  consumer's  losses  for 
unauthorized  EFT  debits  to  a  maximum 
of  $50.  If  the  consiuner  fails  to  notify  the 
financial  institution  of  the  loss  or  theft 
of  a  debit  card  or  other  "access  device" 
within  two  business  days  of  learning  of 
the  loss  or  theft,  the  consumer's 
potential  liabiUty  rises  to  $500.  If  the 
consumer  fails  to  notify  the  institution 
of  unauthorized  transfers  appearing  on 
a  periodic  statement  within  60  days 
after  the  institution  sent  the  statement, 
the  consxmier's  liabiUty  for  any  further 
unauthorized  transfers  is  unlimited. 

Absent  Regulation  E's  limits  on 
Uability,  stored-value  cardholders  bear 
the  entire  risk  unless  the  issuer  opts  to 
assume  some  part  of  it  (or  offers 
insurance  to  consumers  against  losses). 
If  the  regulatory  UabiUty  limits  applied, 
the  risk  would  be  imposed  on  the  issuer, 
because  these  systems  operate  off-line 
and  will  not  typically  require  PIN- 
protection  or  any  other  means  of 
identifying  the  consumer.  Without  PIN- 
protection  there  is  an  almost  certain 
likelihood  that  lost  or  stolen  cards  could 
and  would  be  used. 

Some  off-line  accountable  systems 
could  conceivably  store  negative  files  at 
merchant  POS  terminals  for  blocking 
unauthorized  transactions.  Thus,  they 
might  be  able  to  prevent  unauthorized 
use,  assuming  a  consumer  promptly 
reported  loss  or  theft  of  the  card.  But 
many  systems  do  not  have  this 
capability.  In  addition,  even  for  those 
that  could,  the  cost  of  transmitting 
negative  files  to  terminals  frequently 
enough  to  effectively  block 
unauthorized  transactions  could  be 
prohibitive. 

Arguably,  the  lack  of  PIN-protection 
in  these  systems  may  lead  consumers  to 
be  more  careful  in  handling  the  cards. 
Consumers  might  act  more  prudently  if 
initial  disclosures  were  provided, 
explaining  the  risk.  In  addition,  if  loss 
does  occur,  the  amount  stored  on  the 
card  may  be  substantially  less  than 
would  typically  be  at  risk  with  the  loss 
or  theft  of  a  traditional  debit  card,  where 
the  deposit  accoimt  may  serve  several 
purposes  (as  a  repository  for  savings  or 
for  paying  bills,  for  instance),  and  thus 
may  tend  to  have  a  larger  account 
balance. 


In  light  of  these  factors,  the  Board 
proposes  to  exempt  off-line  accountable 
stored-value  cards  from  the  liability 
provisions.  Under  the  proposal,  the 
initial  disclosures  given  to  consumers 
would  sununarize  the  full  extent  of  their 
risk. 

6.  Error  resolution  procedures. 
Regulation  E  requires  financial 
institutions  to  investigate  and  resolve 
claims  of  error  made  by  consumers 
within  specified  times — generally,  no 
later  than  ten  business  days  after 
receiving  the  consumer's  notice  of  error; 
or  45  days  after  the  notice  if  the 
institution  provisionally  credits  the 
consumer's  accoxmt,  in  the  amount  of 
the  claimed  error,  within  ten  btisiness 
days.  A  summary  of  these  procedures  is 
given  to  consiuners  with  the  initial 
disclosures,  and  consumers  also  receive 
an  annual  notice  as  a  reminder.  "Error" 
includes  an  unauthorized  electronic 
debit,  a  transaction  in  an  incorrect 
amount,  and  failure  to  provide  required 
identification  of  transactions. 

Prompt  resolution  of  errors  is  an 
important  consumer  protection,  but  the 
detailed  procedures  prescribed  by  the 
act  and  regulation  pose  a  potentially 
difficult  comphance  problem  for  off-line 
accountable  stored-value  systems. 
Investigation  and  resolution  of  errors  in 
accordance  with  Regulation  E  would  be 
complicated  and  costly. 

Aner  weighing  the  potential  costs 
against  the  consumer's  need  for  these 
protections,  the  Board  proposes  to 
exempt  off-Une  accountable  stored- 
value  systems  from  application  of  the 
error  resolution  procedures  and  also 
from  the  related  requirement  to  mail  an 
aimual  notice  describing  them.  Initial 
disclosures  would  inform  consiuners 
that  they  bear  the  full  risk  of  loss  in  case 
of  lost  or  stolen  cards,  if  that  is  the  case, 
and  would  summarize  any  error 
resolution  procedures  available. 

The  Board  requests  specific  comment 
on  whether,  alternatively,  some  minimal 
error  resolution  procedures  should  be 
required.  For  example,  an  error  within 
the  financial  institution's  control,  such 
as  one  resulting  from  a  malfunctioning 
card,  may  not  be  unduly  difficult  to 
correct.  Comraenters  are  also  asked  to 
address  whether,  if  no  error  resolution 
requirements  eire  imposed,  the  initial 
disclosures  should  include  a  statement 
that  there  are  no  error  resolution 
procedures  available  to  the  consumer. 

7.  De  minimis  exclusion.  In  addition 
to  the  modifications  presented  above, 
the  Board  proposes  a  de  minimis 
exclusion  for  off-line  accountable 
stored-value  systems  based  on  the 
maximum  balance  that  can  be  stored  on 
the  card  or  other  device.  For  a  stored- 
value  product  limited  to  a  relatively 


small  amount  of  funds,  the  amount  at 
risk  would  be  sufficiently  minimal  that 
application  of  even  modified  Regulation 
E  protections  appears  unnecessary.  This 
provision  would  apply  to  off-line 
accountable  devices  that  are  limited  to 
a  maximum  of  $100  at  a  given  time; 
such  devices  would  be  completely 
exempt  from  Regulation  E. 

B.  Off-line  "Unaccountable"  Stored- 
Value  Systems 

As  described  above,  off-Une 
unaccountable  stored-value  systems  are 
those  in  which  the  card  balances  and 
transaction  data  are  maintained  only  on 
the  card  itself.  Transaction  data  may  be 
maintained  for  a  limited  time  at 
merchant  terminals,  but  are  not 
captured  or  maintained  by  the  issuer  or 
a  central  database.  Photocopier  cards 
and  farecards  for  the  mass  transit 
systems  in  some  cities  are  examples  of 
such  cards.  Under  the  proposed 
amendments,  off-line  unaccountable 
stored-value  systems  would  not  be 
covered  by  Regulation  E.  The  proposed 
amendments  do  not  provide  an  expUcit 
exemption;  instead,  the  definitions  of 
systems  that  would  be  covered  under 
the  proposal  do  not  capture  off-line 
unaccountable  systems. 

Most  off-Une  unaccountable  systems 
currently  involve  small  dollar  amounts 
and  a  single  use,  such  as  paying  transit 
fares.  Other  proposed  systems,  however, 
could  involve  substantially  larger 
transaction  amounts  and  maximum  card 
values,  and  could  have  multiple  uses. 
These  features  may  make  such  a  system 
more  comparable  to  traditional  debit 
cards  than  the  small-value  cards,  in 
terms  of  potential  uses  by  consumers 
This  being  the  case,  the  Board  could 
consider  whether  to  exercise  its 
authority  under  the  EFTA  (to  provide 
uniform  protections  for  all  equivalent 
consumer  EFT  services]  by  proposing  to 
bring  off-line  unaccountable  systems 
within  the  coverage  of  the  act.  If  the 
requirements  applicable  to  off-line 
unaccountable  stored-value  systems 
were  the  same  as  those  that  the  Board 
is  proposing  with  regard  to  off-Une 
accountable  systems — initial 
disclosures,  with  an  exemption  for  card 
values  of  $100  or  less — compliance 
would  r  it  be  particularly  costK  or 
difficult.  Since  the  concern  about 
consumer  protection  would  exist 
primarily  for  systems  that  store 
substantial  amounts  on  a  card,  any 
proposal  could  be  framed  in  terms  of 
covering  only  those  cards  with  a 
maximum  value  of  more  than  a  certain 
amount. 

Although  some  off-line  stored-value 
systems  that  permit  larger  maximum 
card  values  mav  fall  within  the 
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unaccountable  category,  it  is  not  clear 
that  such  systems  would  operate  in  this 
manner  at  all  times  and  with  respect  to 
all  transactions.  As  systems  are  further 
developed,  they  could  evolve  into 
systems  that  capture  and  maintain  some 
transactions  in  a  location  other  than  on 
cards  and  at  merchant  terminals.  If  so, 
the  Board  believes  such  systems  could 
t>e  characterized  as  off-line  accountable, 
rather  than  off-line  unaccountable. 
systems,  and  thus  would  be  subject  to 
the  same  set  of  rules. 

There  is  some  risk  that  the  application 
of  Regulation  E  to  off-line  accountable 
stored-value  systems,  but  not  to  o^-line 
unaccountable  systems,  could  act  as  an 
incentive  for  developers  of  stored-value 
systems  to  structure  systems  as 
unaccountable  in  order  to  avoid  being 
covered  under  the  regulation.  It  is  not 
desirable  to  have  system  design  be 
guided  by  regulatory  rather  than 
3Conomic  considerations.  However,  the 
~equirements  applicable  to  off-line 
accountable  systems — initial 
disclosures — are  so  minimal  when 
compared  to  other  factors  that  could 
affect  system  design  (for  example,  the 
transaction  data  collected  in 
accountable  systems  may  be  useful  for 
various  purposes  including  fraud 
detection  and  marketing]  that  it  seems 
unlikely  the  potential  for  coverage  by 
Regulation  E  would  have  much  impact. 

On  balance,  the  Board  believes  that  it 
is  preferable  to  state  that  off-Une 
unaccountable  cards  are  not  covered  by 
Regulation  E.  The  Board  solicits  specific 
comment,  however,  on  whether  the 
distinction  between  off-line  accountable 
ind  off-line  unaccountable  systems 
(especially  high-value  ones)  reaches  the 
right  result,  in  light  of  the 
considerations  discussed  above,  and 
.accordingly  on  whether  the  Board 
.ihould  consider  coverage  of  off-line 
unaccountable  systems,  under  very 
limited  requirements  such  as  initial 
Jisclosiu'es.  The  Board  also  solicits 
comment  on  whether,  if  Regulation  E 
coverage  were  extended  to  off-line 
unaccountable  systems,  it  would  be 
preferable  in  defining  the  scope  of 
coverage  to  focus  on  the  value  capable 
of  being  stored,  on  whether  the  system 
has  multiple  uses,  or  on  both  of  these 
features. 

C.  "On-line"  Stored-Value  Systems 

The  third  type  of  stored-value  svstem 
in  some  respects  resembles  off-line 
accountable  stored-value  systems,  and 
in  others  resembles  traditional  deposit 
accounts  accessed  by  debit  cards.  As  in 
off-line  accountable  stored-value 
systems,  data  about  individual  card 
balances  and  transactions  (including 
merchant  identification,  amount,  date. 


and  card  number)  are  collected  and 
maintained  at  centralized  locations;  and 
the  value  associated  with  a  card  is 
limited  to  an  amount  that  the  consumer 
chooses,  not  a  fluctuating  balance  in  the 
consumer's  checking  or  savings  account. 

As  in  traditional  deposit  accounts 
accessed  by  debit  cards,  these  stored- 
value  systems  operate  on-line.  When  a 
card  is  used  at  an  ATM  or  a  POS 
terminal,  the  transaction  is  authorized 
by  means  of  on-line  communication 
with  a  financial  institution  or  central 
data  facility.  The  balance  of  funds 
available  to  the  consumer  is  not 
recorded  on  the  card  itself,  as  in  off-line 
stored-value  systems:  instead,  the 
balance  information  is  maintained  only 
at  the  data  facility.  In  this  respect  too, 
an  on-line  stored-value  system  is  the 
functional  equivalent  of  a  deposit 
account  accessed  by  a  debit  card,  and 
thus  can  be  viewed  as  representing  a 
consumer  asset  account  for  Regulation  E 
purposes,  subject  to  coverage  by  the 
regulation. 

In  general,  compliance  with 
Regulation  E  requirements  does  not 
appear  to  be  a  significant  problem.  For 
example,  because  these  systems  operate 
on-line,  they  are  designed  to  block 
unauthorized  access,  and  compliance 
with  the  limitations  on  consumer 
liability  for  unauthorized  transactions 
should  not  be  more  burdensome  than 
for  a  traditional  deposit  account 
accessed  by  debit  card.  However,  a  few 
exceptions  from  particular  provisions  of 
Regulation  E  may  be  appropriate,  as 
presented  below. 

1.  Exceptions  for  periodic  statements 
and  annual  error  resolution  notices. 
Regulation  E  requires  statements  that 
detail  account  activity.  In  some  on-line 
stored-value  systems,  cards  are  not 
reloadable,  but  instead  are  meant  to  be 
discarded  after  the  funds  associated 
with  the  card  are  drawn  down  to  zero. 
For  example,  a  consumer  may  purchase 
a  card  for  use  on  a  trip  of  a  few  weeks, 
and  draw  down  all  value  tied  to  the  card 
within  that  time.  In  such  cases,  the 
potentially  short-term  nature  of  the 
product  and  the  lack  of  an  ongoing 
account  relationship  may  make  periodic 
statements  imnecessary 

As  an  alternative  to  the  periodic 
statement  requirement,  an  issuer  could 
provide  account  balances  and  account 
histories  upon  request,  for  the  preceding 
one  or  two  months.  This  treatment 
would  parallel  the  exception  adopted  by 
the  Board  under  the  rules  applicable  to 
EBT  systems.  (See  59  FR  10678.  March 
7.  1994.  codified  at  12  CFR  §  205.15.) 
This  alternative  documentation  would 
not  appear  to  be  unduly  burdensome, 
because  cardholders  who  have  used  up 
the  value  associated  with  the  card  will 


presumably  not  request  an  account 
history.  For  similar  reasons,  the  Board 
believes  that  it  would  be  appropriate  to 
propose  exempting  these  systems  from 
the  reqiurement  to  send  annual  notices 
sununarizing  error  resolution 
procedures.  Again,  if  the  card  is  used 
and  discarded  within  a  year,  this  annual 
notice  would  serve  little  purpose. 

It  may  also  be  appropriate  to  propose 
an  exemption  from  the  periodic 
statement  requirement  for  on-line 
stored-value  systems  involving  cards 
that  are  reloadable.  Since  the  stored 
value  is  accessible  only  through  use  of 
the  card  itself  (not,  for  example,  by 
check),  then  periodic  statements  may  be 
unnecessary.  If  a  consumer  receives  a 
receipt  for  each  transaction,  periodic 
statements  may  not  be  needeid  even  if 
the  relationship  between  the  consumer 
and  the  issuer  is  ongoing.  If  the 
consumer  needed  to  check  on  recent 
account  transactions,  the  consvuner 
could  request  the  issuer  to  provide  an 
account  history. 

There  may  be  less  reason  to  exempt 
reloadable  on-line  cards  from  the  annual 
error  resolution  notice  requirement.  If  a 
card  issuer  has  an  ongoing  relationship 
with  the  consumer,  sending  the  annual 
notice  does  not  seem  burdensome. 
However,  extending  the  exemption  to 
both  requirements — periodic  statements 
and  the  annual  error  notice— regardless 
of  whether  a  card  is  reloadable,  would 
avoid  making  the  proposed  rule  overly 
complex. 

Accordingly,  the  Board  proposes  to 
provide  that  on-Une  stored-value 
systems  are  not  subject  to  (1)  the 
periodic  statement  requirement,  but 
may  instead  provide  the  account 
balance  and  transaction  history  to  the 
cardholder  upon  request;  or  (2)  the 
requirement  for  an  annual  reminder  of 
error  resolution  procedures.  The  Board 
solicits  comment  on  whether  the 
proposed  modifications  should  be 
different  for  on-line  stored-value  cards 
that  are  reloadable. 

2.  Change-in-terms  notices.  Under 
Regulation  E,  if  terms  or  conditions 
required  to  be  disclosed  (such  as  limits 
on  transfers,  or  transaction  fees)  were  to 
change  from  those  initially  in  effect,  the 
institution  must  generally  notify  the 
consimier  at  least  21  days  before  the 
effective  date  of  the  change. 

For  the  reasons  discussed  in 
coimection  with  off-line  accountable 
stored-value  products,  the  Board 
believes  that  the  change-in-terms  notice 
requirements  need  not  apply  to  on-line 
accountable  stored-value  products  and, 
accordingly,  proposes  to  exempt  them 
from  this  requirement.  Specific 
comment  is  solicited  on  whether  there 
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might  be  circumstances  in  which  the 
notice  requirement  should  apply. 

3.  De  minimis  exclusion.  Some  on- 
line stored-value  systems  may  make 
relatively  small  amounts  accessible 
through  use  of  the  card.  For  example,  a 
nimiber  of  prepaid  telephone  card 
systems  apparently  operate  on-line.  As 
in  the  case  of  off-line  accoimtable 
stored-value  systems,  if  the  amount 
associated  with  a  consumer's  card  is 
limited  to  a  relatively  small  amount, 
application  of  Regulation  E  protections 
such  as  the  limitation  on  the  consimier's 
liability  for  unauthorized  transactions 
seems  less  important.  And  if  transaction 
amounts  are  on  average  quite  small  (as 
is  likely  to  be  true  if  the  maximum 
amount  on  a  card  is  low),  the  cost 
impact  of  Regulation  E  compliance 
would  be  proportionately  greater  than 
for  systems  involving  large  transactions. 
For  these  reasons,  the  Board  proposes  to 
exempt  on-line  stored-value  systems 
completely  from  coverage  under 
Regulation  E  if  the  maximum  amount 
that  can  be  associated  with  a  card  is 
limited  to  $100. 

Computer  Network  Payment  Products 

Parallel  to  the  development  of  stored- 
value  card  products,  there  has  been  an 
increasing  interest  in  other  products 
that  might  adopt  stored-value  concepts. 
Systems  are  being  proposed,  for 
example,  for  making  payments  over 
computer  networks,  such  as  the 
Internet.  In  these  cases,  a  balance  of 
funds  could  be  accessed  via  a 
consumer's  personal  computer,  and 
transferred  or  used  in  purchases  via  a 
computer  network.  As  in  the  case  of 
card-based  products,  there  is  a  range  of 
network  payment  products  in  operation 
or  under  development. 

Some  of  these  network  payment 
products  involve  on-line  access  to  a 
consumer  account  in  a  financial 
institution,  and  thus  are  fully  subject  to 
Regulation  E.  Other  products  may 
involve  various  procedures  for 
authorizing  and  carrying  out 
transactions,  and  may  or  may  not  be 
subject  to  the  regulation.  The  Board 
requests,  specific  comment  on  the  extent 
to  which  the  Board  should  consider 
proposing  that  Regulation  E  apply  to 
various  types  of  network  payment 
products.  In  general,  the  Board  believes 
that  the  same  principles  should  apply  to 
network  payment  products  as  to  stored- 
value  card  products  in  analyzing 
coverage  under  Regulation  E.  For 
example,  the  Board  might  consider 
applying  a  de  minimis  exemption  to 
network  payment  products  in  the  same 
way  the  Board  is  proposing  for  stored- 
value  card  products. 


Summary  of  Proposed  Amendments  for 
Stored-Value  Systems 

To  summarize,  with  respect  to  stored- 
value  systems,  the  Board  proposes  to 
amend  Regulation  E  to: 

(1)  Exempt  completely  from 
Regulation  E  off-line  unaccountable 
stored-value  systems; 

(2)  Exempt  completely  from 
Regulation  E  both  off-line  accountable 
stored-value  systems  and  on-line  stored- 
value  systems  if  the  maximum  amount 
that  can  be  stored  on  or  associated  with 
a  card  at  any  given  time  is  SlOO  or  less; 

(3)  Establish  modified  requirements 
for  coverage  of  off-line  accountable 
stored-value  systems,  applying  only  the 
requirements  relating  to  initial 
disclosures;  and 

(4)  Modify  the  requirements 
applicable  to  on-line  stored-value 
systems,  under  which  such  systems 
would  not  be  subject  to  (a)  the  periodic 
statement  requirement,  if  an  accoimt 
balance  and  a  simunary  of  recent 
transactions  is  provided  upon  request; 
(b)  the  annual  error  resolution  notice 
requirement;  or  (c)  change-in-terms 
notices. 

m.  Form  of  CoDunent  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0919.  The  Board  requests 
that,  when  possible,  comments  be 
prepared  using  a  standard  courier 
typeface  with  a  type  size  of  10  or  12 
characters  per  inch.  This  will  enable  the 
Board  to  convert  the  text  into  machine- 
readable  form  through  electronic 
scanning,  and  will  facilitate  automated 
retrieval  of  comments  for  review. 
Comments  may  also  be  submitted  on 
computer  diskettes,  using  either  the  3.5" 
or  5.25"  size,  in  any  DOS-compatible 
format.  Comments  on  computer 
diskettes  must  be  accompanied  by  a 
paper  version. 

IV.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  603  of  the 
Regulatory  FlexibiUty  Act  and  section 
904(a)(2)  of  the  EFTA,  the  Board's 
Division  of  Research  and  Statistics  has 
prepared  an  economic  impact  statement 
on  the  proposed  regulation.  A  copy  of 
the  analysis  may  be  requested  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551.  or  by 
telephone  at  (202)  452-3245. 

V.  Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l).  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  Comments  on  the  collection  of 


information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0200), 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin,  Federal  Reserve  Board 
Clearance  Officer,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  Part  205. 
This  information  would  be  mandatory 
(15  use  1693  et  seq.)  to  ensure  adequate 
disclosure  of  basic  terms,  costs,  and 
rights  relating  to  electronic  fund  transfer 
(EFT)  services  affecting  consumers 
using  certain  stored-value  cards  or 
home-banking  services  and  consimiers 
exercising  their  error  resolution  rights 
under  Regulation  E.  The  respondents/ 
recordkeepers  are  for-profit  financial 
institutions,  including  small  businesses. 
Regulation  E  appUes  to  all  types  of 
financial  institutions,  not  just  state 
member  banks.  However,  under 
Paperwork  Reduction  Act  reg\ilations. 
the  Federal  Reserve  accounts  for  the 
burden  of  the  paperwork  associated 
with  the  regulation  only  for  state 
member  banks.  Other  agencies  account 
for  the  Regulation  E  paperwork  burden 
on  their  respective  constituencies. 

The  Federal  Reserve  has  no  data  on 
which  to  estimate  the  burden  the 
proposed  requirements  would  impose 
on  state  member  banks.  With  regard  to 
stored-value  cards,  there  are  as  yet  no 
such  systems  in  full  operation  in  the 
United  States,  and  only  a  few  stored- 
value  card  pilot  projects.  It  is  difficult 
to  predict  how  many  state  member 
banks  will  choose  to  offer  these 
products  and  how  many  cards  will  be 
issued  to  consumers.  However,  because 
the  proposed  amendments  include  a 
number  of  exemptions  for  stored-value 
products  from  Regulation  E 
requirements,  the  proposed 
amendments  could  have  the  effect  of 
reducing  paperwork  burden,  compared 
to  what  the  burden  would  be  without 
the  amendments  in  place. 

The  proposed  amendments  on  the  use 
of  electronic  communication  in  home 
banking  would  likely  reduce  the 
paperwork  burden  of  financial 
institutions.  Institutions  offering  home 
banking  programs  would  be  able  to  use 
electronic  communication  to  provide 
disclosures,  periodic  statements,  and 
other  information  required  by 
Regulation  E  rather  than  having  to  print 
and  mail  the  information  in  paper  form. 

The  proposed  amendment  relating  to 
error  resolution  for  new  accounts  may 
reduce  paperwork  burden,  because 
institutions  may  be  able  to  complete 
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error  investigations  within  the  longer 
time  allowed  under  the  proposal  (20 
business  days),  rather  than  have  to 
provisionally  credit  consumer's 
accounts  within  ten  business  days  and 
provide  related  notices  to  the  consumer, 
as  is  required  currently  under 
Regulation  E. 

The  Federal  Reserve  requests 
comments  from  issuers,  especially  state 
member  banks,  that  will  help  to 
estimate  the  number  and  burden  of  the 
various  disclosures  that  would  be  made 
in  the  first  year  this  regulation  is 
effective.  Comments  are  mvited  on:  (a) 
the  cost  of  compUance;  (b)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  disclosed:  and 
(e)  ways  to  minimize  the  burden  of 
disclosure  on  respondents,  including 
through  the  use  of  automated  disclosure 
techniques  or  other  forms  of  information 
technology 

List  of  Sublets  in  12  CFR  Part  205 

Consumer  protection,  Electronic  fund 
transfers.  Federal  Reserve  System. 
Reporting  and  recordkeeping 
requirements 

Text  of  Proposed  Rrvisions 

Certain  conventions  have  been  used 
to  highlight  the  proptised  (  hanges  to 
Regulation  E   New  language  is  shown 
mside  bold-faced  arrows.  whiU- 
language  that  would  bn  removeil  is  srt 
(iff  with  brackets 

Pursuant  to  the  authority  grdnted  in 
sections  '.(04  (a),  (c).  and  (ci)  of  the 
Eloc:tronR  Fund  Transft-r  .\i  t,  15  1'  .S  C 
lh93b  la),  ((  ).  and  (d),  and  for  th»' 
reasons  set  forth  in  the  preamble   the 
Board  proposes  to  amend  1^  l!FR  Pari 
205  as  set  forth  Iwlow 

OART  206— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1   The  authuntv  (  nation  for  Part  21J5 
would  be  revised  to  read  as  follows 

,\ulhonty    l"^'  I   .S  (.    ;t.'tf    it.'Hr 

2-  Section  ZOt<  4  woult)  be  dm>*ndeil 
bv  adding  paragraph  U-J  to  reati  as 
toUows: 

^  206.4    Q«n«ral  disclosure  rsqulrsnwnts; 
)ointty  offsrsd  ••rvlces. 

*  •  •  •  • 

►  U  )  iVfc'trofui  '  unimuniraf/nn   \\] 
Detinitiun   For  purpovs  of  this  part,  the 
term  elifctronic  communication  means 
an  electronically  transmitted  text 
message  l)»'tween  ti  tonsiimer  .incl  ii 
financial  institution   in  'he  lase  of  a 
I  omniuni(  dtion  to  the  consumer,  the 
message  shall  allow  text  to  U-  displayed 
on  equipment  .n  the  consumers 
possession  sacli  as  a  modein-equipped 
personal  computer  or  screen  telephone 


(2)  Communication  between  financial 
institution  and  consumer,  (i)  By 
agreement  between  a  fiiiancial 
institution  and  a  consumer,  either  may 
send  to  the  other  by  electrordc 
communication  any  infonoatioD 
required  by  this  part  to  be  provided 
orally  or  in  writing.  Information 
required  by  this  part  to  be  in  writing 
and  sent  to  a  consumer  by  electronic 
communication  shall  be  clear  and 
readily  understandable  and  shall  be 
provided  in  a  manner  that  would  allow 
a  consumer  to  retain  the  information. 

(ii)  If  this  part  specifies  that 
information  be  provided  to  the 
consumer  in  writing,  the  consumer  may 
request  a  paper  copy  of  the  information 
up  to  one  year  after  receiving  the 
electronic  communication."^ 

•  •        •        •        • 

3  Section  205.11  would  be  amended 
by  revising  paragraph  (c)(3),  to  read  as 
follows: 

§206.11     Proc«durM  for  fMoNtng  errorm. 

•  •         •         •         ft 

(c)  Time  limits  and  extent  of 
investigation.  *    •    • 

•  •         •         •         ft 

(3)  Extension  of  time  periods.  The 
applicable  time  periods  in  this 
paragraph  (c)(3)  are  20  business  days  in 
place  of  10  business  days,  and  90  days 
in  place  of  45  days,  if  a  notice  of  error 
involves  an  electronic  fund  transfer  that: 

(i)  Was  not  initiated  within  a  state; 
lorj 

(ii)  Resulted  from  a  point-of-sale  debit 
(^rd  transaction;  ►or 

(ill)  Involves  a  new  account  during 
the  first  30  calendar  days  after  the  first 
deposit  to  the  account  is  made."^ 

•  •  •  •  • 

4  A  new  section  205  16  would  be 
ddde<i.  to  read  as  follows: 

>^  206.16    Certain  Stored- vaius  MTvtcM. 

(a)  Cienem]  The  rules  in  this  section 
apply  to  stored-value  accounts  as 
defined  in  paragraph  (b)  of  this  section. 

(bl  Definitions  For  purposes  of  thfts 
section,  the  following  definitions  apply: 

( 1 1  Off-line  stored-value  account 
means  a  balance  of  funds  recorded  on  a 
card  that  a  consumer  may  use  at 
electronic  terminals  to  obtain  cash  or 
purchase  goods  or  services,  where  the 
record  of  such  balance  is  also 
maintained  on  a  separate  database,  apart 
from  the  card,  and  where  online 
authorization  of  transactions  is  not 
reqiiirj'd  to  access  the  funds.  Off-line 
stored  value  accounts  are  subject  to  the 
requirements  in  paragraph  (d)  of  this 
section 

(2)  On  line  stored-value  account 
means  a  balance  of  funds  that  may  be 


accessed  only  through  the  use  of  a  card 
that  a  consumer  may  use  at  electronic 
terminals  to  obtain  cash  or  purchase 
goods  or  services,  where  the  record  of 
such  balance  is  maintained  on  a 
separate  database,  and  not  on  the  card, 
and  where  on-line  authorization  of 
transactions  is  required  to  access  the 
funds.  On-line  stored-value  accounts  are 
subject  to  the  requirements  in  paragraph 
(e]  of  this  section. 

(3)  Financial  institution  includes  any 
person  that,  directly  or  indirectly,  holds 
an  on-line  or  off-line  stored-value 
account,  or  that  issues  a  card  to  a 
consumer  for  use  in  obtaining  cash  or 
purchasing  goods  or  services  by 
accessing  such  an  account. 

(c)  $100  exemption.  A  stored-value 
account,  as  defined  in  paragraphs  (b)  (1) 
and  (2)  of  this  section,  is  exempt  from 
the  requirements  of  this  part  if  the 
maximum  amount  that  may  be  in  the 
account  at  any  given  time  is  $100  or 
less. 

(d)  Modified  requirements  for  off-line 
stored-value  accounts;  initial 
disclosures.  Stored-value  accounts  as 
defined  in  paragraph  (b)(1)  of  this 
section  are  subject  only  to  the  following 
initial  disclosure  requirements  of  this 
part,  as  applicable: 

(1)  Liability  of  consumer.  A  summary 
of  the  consumer's  Uability,  under  state 
or  other  appUcable  law  or  agreement,  for 
unauthorized  transfers. 

(2)  Types  of  transfers;  limitations.  The 
type  of  electronic  fund  transfers  that  the 
consumer  may  make  and  any  limitations 
on  the  frequency  and  the  dollar  amount 
of  transfers. 

(3)  Fees.  Any  fees  imposed  by  the 
financial  institution  for  electronic  fund 
transfers  or  for  the  right  to  make 
transfers. 

(4)  Error  resolution.  A  summary  of  the 
financial  institution's  procedures  for 
resolving  errors  concerning  electronic 
fund  transfers,  including  the  telephone 
number  and  address  of  the  person  or 
office  to  be  notified  in  the  event  of  an 
error 

(e)  Modified  requirements  for  on-line 
stored-value  accounts.  Stored-value 
accounts  as  defined  in  paragraph  (b)(2) 
of  this  section  are  subject  to  the 
requirements  of  this  part,  with  the 
following  modifications: 

(1)  Exceptions;  change-inrterms 
notice;  error  resolution  notice  The 
account  is  exempt  from  the 
requirements  of  §  205.8. 

(2)  Alternative  to  periodic  statement. 
A  financial  institution  need  not  furnish 
the  periodic  statement  required  by 

§  205.9(b)  if  the  financial  institution 
makes  available  to  the  consumer: 


Federal  Register  /  Vol.  61,  No.  86  /  Thursday,  May  2,  1996  /  Proposed  Rules  19705 


(i)  The  consumer's  account  balance, 
through  a  readily  available  telephone 
line  and  at  a  terminal;  and 

(ii)  A  written  history  of  the 
consumer's  account  transactions  that  is 
provided  promptly  in  response  to  an 
oral  or  written  request  and  that  covers 
at  least  60  days  preceding  the  date  of  a 
request  by  the  consumer. 

(3)  Additional  modifications.  A 
financial  institution  that  does  not 
furnish  periodic  statements,  in 
accordance  with  paragraph  (e)(2)  of  this 
section,  shall  comply  with  the  following 
special  rules: 

(i)  Initial  disclosures.  The  financial 
institution  shall  modify  the  disclosures 
under  §  205.7  by  disclosing: 

(A)  Account  balance.  The  means  by 
which  the  consumer  may  obtain 
information  concerning  the  account 

.balance,  including  a  telephone  number. 
This  disclosure  may  be  made  by 
providing  a  notice  substantially  similar 
to  the  notice  in  paragraph  A-6  of 
Appendix  A  of  this  part. 

(B)  Written  account  history.  A 
summary  of  the  consumer's  right  to 
receive  a  written  account  history  upon 
request,  in  place  of  the  periodic- 
statement  disclosure  required  by  section 
205.7rD)(6),  and  the  telephone  number 
to  call  to  request  an  account  history. 
This  disclosure  may  be  made  by 
providing  a  notice  substantially  similar 
to  the  notice  in  paragraph  A-6  of 
Appendix  A  of  this  part. 

(C)  Error  resolution.  A  notice 
concerning  error  resolution  that  is 
substantially  similar  to  the  notice 
contained  in  paragraph  A-6  of 
Appendix  A  of  this  part. 

(li)  Limitations  on  liability.  For 
purposes  of  §  205.6(b)(3),  regarding  a  60- 
day  period  for  reporting  any 


unauthorized  transfer  that  appears  on  a 
periodic  statement,  the  60-day  period 
shall  begin  with  the  transmittal  of  a       • 
written  account  history  provided  to  the 
consumer  under  paragraph  (e)(2)  of  this 
section. 

(iii)  Error  resolution.  The  financial 
institution  shall  comply  with  the 
requirements  of  section  205.11  in 
response  to  an  oral  or  written  notice  of 
an  error  from  the  consumer  that  is 
received  no  later  than  60  days  after  the 
consumer  obtains  the  written  account 
history,  under  paragraph  (e)(2)  of  this 
section,  in  which  the  error  is  first 
reflected."^ 

5.  Appendix  A  would  be  amended  by 
adding  an  entry  to  the  table  of  contents 
at  the  beginning  of  the  appendix  and  by 
adding  a  new  paragraph  A-6,  to  read  as 
follows: 

Appendix  A  to  Part  205 — Model 
Disclosure  Clauses  and  Forms 

Table  of  Contents 
***** 
►A-6 — Model  Forms  for  On-Line  Stored- 
Value  Card  Services  (§  205.16(e)(3))"^ 
***** 

►A-€ — Model  Forms  for  On-Line  Stored- 
Value  Card  Services  (§  205.16(e)(3)) 
(1)  Disclosure  of  information  about 
obtaining  account  balances  and  account 
histories  in  on-line  stored-value  card 
service  (§  205.16(e)(3)(i)  (A)  and  (B)) 
You  may  find  out  about  the  balance 
remainiag  on  your  card  by  calling  [telephone 
number).  You  can  also  learn  your  remaining 
balance  [by  making  a  balance  inquirj'  at  an 
ATM]  [on  the  receipt  you  get  when 
withdrawing  cash  from  an  ATM)  !on  the 
receipt  you  get  when  making  a  purchase). 
You  also  have  the  right  to  get  a  written 
summary  of  transactions  made  with  your 
card  for  the  60  days  preceding  your  request 
by  calling  (telephone  number). 


(2)  Disclosure  of  error  resolution 
procedures  in  on-line  stored-value  card 
service  [%  205.16(e)(3)(i)(C)) 
In  Case  of  Errors  of  Questions  Alx)ut  Your 
Card  Transactions  Telephone  us  at 
[telephone  number]  or  Wnte  us  at  (address) 
as  soon  as  you  can,  if  you  think  an  error  has 
occurred  involving  a  transaction  made  with 
your  card.  We  must  hear  from  you  no  later 
than  60  days  after  you  receive  a  written 
summary  of  transactions  (which  you  can 
request  from  us),  showing  the  error  You  will 
need  to  tell  us: 

•  Your  name  and  card  number. 

•  Why  you  believe  there  is  an  error,  and 
the  dollar  amount  involved. 

•  Approximately  when  the  error  took 
place. 

If  you  tell  us  orally,  we  may  require  that 
you  send  us  your  complaint  or  question  in 
writing  within  10  business  days  We  will 
generally  complete  our  investigation  within 
10  business  days  and  correct  any  error 
promptly  In  some  cases,  an  investigation 
may  take  longer,  but  you  will  have  the  use 
of  the  funds  in  question  after  the  10  business 
days.  However,  if  we  ask  you  to  put  your 
complaint  or  question  in  writing  and  we  do 
not  receive  it  within  10  business  days,  we 
may  not  credit  the  funds  in  question  back  to 
the  card  during  the  investigation. 

If  we  decide  that  there  was  no  error,  we 
will  send  you  a  written  explanation  within 
three  business  days  after  we  finish  our 
investigation  You  may  ask  for  copies  of  the 
documents  that  we  used  in  our  investigation. 

If  you  need  more  information  about  our 
error  resolution  procedures,  call  us  at 
(telephone  number]  Ithe  telephone  number 
shovm  above).  ■^ 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  .^p^il  19.  1996. 

William  W.  Wiles. 

Secretary  of  the  Board 
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1  opviiiK  durmy  rwyular  business  houns 
iweekiLus  '  JO, I  m    to  "(  to  p  ni   h^slKm 
tune)  .it  the  .ibove  <«Ain>ss   Kiu.siiniio 
(KAXI 1  omments  art-  not  ai  reptable   A 
1  opv  of  ,iiiv  (.oniment  i;on<ernin^  the 
information  ( olle*  tions  i  oiitained  in  the 
interim  -ule  ,»lso  should  bt»  sent  to  the 
( )ffii  e  of  M.inaKement  and  Budget. 
( )fti.  e  of  Iiifonnalion  and  Rexulntor> 
Alf.iirs    Attention    IVsk  OffKer  for  HUD. 
Washington,  1)1.   I[)5n^ 
FOB  FURTMCR  INFORMATIOW  CX3MTACT:  Bill 
FIikmI,  Dftu  e  of  Cipital  Improvements. 
Offii  e  of  I'uf)li(  and  Indian  HousinK. 
l)»'(>,irlmi'iit  of  HousinK  and  Urf«n 
lli'velopmenl,  4''il  Seventh  StrTH»l.  S  W.. 
VVashiUKlon.  D.C  20410  Telephone 
niniil»'r  (vok.b )    (202)  7()8-lfi40   ext 
4\H'>    in  VI    1202)  :'nH-q.K)()  or  1-HOO- 
H,':*    HI  14    (Kxiepl  for  the  "HOO  ' 
telephone  numtn'r  thes«'  are  not  toll-free 
niinil»'rs  ) 

SUPPtEMENTARY  INFORMATKX: 

I    Backgrnund 

This  interim  rule  adds  .i  new  subpart 
h  111  the  [)iibli(   housiiiK  development 
program  at  24  (^FR  part  041.  wbirh 
,iuthori/es  a  PHA  tf)  us*'  <i  (  ombination 
of  private  luiaiK  ing  and  publii   housing 
ilevelo()mi:nt  funds  to  develop  publii 
housiiiK  units   Ml'I)  IS  ivsuingthis 
interim  rule  as  a  rwsult  of  its 
determination  that  a  PHA  niav  reieive 
pulilii    housHiK  development  funds 
under  si**  lion  "i  of  the  I  'nilud  States 
Mousin^^  A<  t  of  I'Vir    nolvvithstandinx 
the  fai  I  thai  the  PHA  will  provide  those 
funds  to  a  nonPFl.-\  entitv  In  develop 
and  own  the  resulting  ptifilu    housing 
units 

I   i.iler  tills  subpart    i  PH.\  and  its 
partnerls)  inav  struc  tim>  tr.insactions 
that  mail''  us«<  of  private  and  or  publu 
sdun  es  of  finan(  ing  (inc  hiding  publu 
hmisiiii^  (tevelopmenl  funds)  for  the 
purpose  of  dpv«loping  pufilii   housing 
units    I  he  resulting  development(s) 
(referred  to  as  a   'mixefirinanf  e" 
developmentls)  fur  purposes  of  this 
iiitenin  nile),  may  consist  of  100  penent 
pufilii   housing  units,  or  may  consist  of 
iiotti  publii   housing  .uid  non-puhlic 
housing  units  Through  Fis<  al  Year 
IMM''   Irans/u.tions  approve<l  under  this 
subpart  will  not  involve  more  than  $94 
iiullioii  in  mortgage  fmai  i  ing  insured 
bv  ilie  I  (KJerai  Housiiik!  .\dnunistrati()n. 
AdditK-nalU    at  the  end  nf  the  1497 
fisi  al  vear   HID  w  ill  undertake  an 
.malvsis  to  delemiine  the  i  osts  anti 
benefits  of  the  trails.!!  tions  .ipproved 
under  ifus  subpart  and  will  re«  onsider 


the  poll!  V  of  using  FHA  mortgage 
insuraiue  in  connection  with  this 
development  metho<i 

Manv  potential  scenarios  for 
ownership  and  transa(.tion  strut  tures 
exist,  ranging  from  the  PHA  or  its 
partnerfs)  holding  no  ownership 
interest,  a  partial  ownership  interest,  or 
loo  pen  enl  ownership  interest  in  the 
public  housing  units  that  are  to  be 
developed   PHAs  and/or  their  partnerls) 
mav  choose  to  enter  into  a  partnership 
or  other  contractual  arrangement  with  a 
third-partv  entitv  for  the  mixed -finance 
development  and/or  ownership  of 
public  housing  units   If  this  entity  has 
pnmarv  responsibility  along  with  the 
PHA  for  the  development  of  these  units, 
it  is  referred  to  for  purposes  of  this 
interim  rule  as  the  PHAs  partner  The 
entity  that  ultimately  owns  the  public 
housing  units,  whether  the  PHA  retains 
an  ownership  interest  or  not.  is  referred 
to  as  the  "owner  entitv  " 

Subpart  F  also  sets  forth  the 
rnquirements  that  must  be  met  by  the 
PHA  before  Hl'D  can  approve  a 
proposal  involving  mixed-finance 
strategies,  and  sets  forth  continuing 
requirements  that  apply  throughout  tfie 
development  and  operation  of  the 
public  housing  units  bv  the  owner 
entitv  HIJID  notes  that,  in  developments 
where  the  proposed  public  housing 
units  are  not  spec  ifically  designated 
units,  the  development  requirements  set 
forth  in  subpart  F  (inc:luding  Davis- 
Bacon  and  prcKUJrement  requirements) 
are  applicable  to  all  units  that  may.  at 
any  time.  In;  used  as  the  public  housing 
units   Federal  requirements  applicable 
to  the  operation  of  public  housing  units 
must  also  !>*•  satisfied  with  respect  to  the 
percentage  of  public  housing  units 
approved  by  Hl'D  for  cionstmction 
within  the  development 

Hl'D  believes  that  the  establishment 
of  this  new  subpart  will  expand  greatly 
opportunities  for  private  sector 
investment  in  the  development  of 
public  housing  units  The  Department 
b«!lieves  further  that  the  increased 
development  of  such  public  housing 
units  will  aid  local  efforts  in  providing 
affordable  housing  for  low  income 
families  Hl'D  expects  that  the  increased 
flexibility  of  using  public  housing  funds 
for  mixed-finance  (developments  will 
expand  c;onsiderably  the  opportunities 
for  low  inc  ome  families  to  f)e(:ome  more 
tKonomically  and  socially  integrated 
within  the  broader  community.  HUD 
spet:ifically  requests  comments  from  the 
public,  on  how  the  interim  nile  can 
provide  for  further  expansion  of  such 
opportunities. 

Furthermore,  in  HUD's  continuing 
efforts  to  devolve  responsibility  and 
avoid  mic:romanagement,  it  has 
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attempted  to  establish  in  this  interim 
rule  the  minimal  process  necessary  to 
ensure  that  public  housing  development 
funds  are  used  for  program  purposes 
and  not  subject  to  waste,  fraud  or  abuse. 
The  Department  specifically  requests 
comments  from  the  public  as  to  how  the 
process  may  be  further  streamlined, 
particularly  in  light  of  any  existing  safe 
harbors  that  may  permit  an  abbreviated 
Departmental  review.  HUD  will 
consider  all  comments  that  it  receives  in 
developing  the  final  rule  implementing 
subpart  F. 

n.  Implementation 

The  Department's  primary 
consideration  in  approving  proposals 
under  this  new  subpart  is  to  ensure  the 
financial  viability  of  the  proposed 
mixed-finance  development,  since  HUD 
wants  to  ensure  that  the  public  housing 
units  remain  available  to  eligible 
families  for  the  maximum  term  of  any 
low-income  use  restrictions.  HUD  also 
wants  to  ensure  that  the  Federal 
investment  of  funds  in  the  development 
is  protected. 

The  mixed-finance  strategies 
established  in  subpart  F  are 
independent  of  the  normal  requirements 
governing  public  housing  development, 
as  set  forth  in  existing  subparts  A 
through  E  of  part  941.  To  the  extent  that 
certain  requirements  contained  in 
subparts  A  through  E  also  apply  to 
mixed-finance  development,  HUD  has 
included  in  subpart  F  explicit  cross- 
references  to  such  requirements. 

The  Department  intends  to  model 
procedures  and  requirements  under 
subpart  F  as  closely  as  possible  to  the 
Urban  Development  Action  Grant 
(UDAG)  program.  Just  as  UDAG 
provided  grant  assistance  to  local 
governments  for  use  with  other  sources 
of  public  and  private  funds  (frequently 
for  implementation  through 
partnerships  with  other  entities),  so 
subpart  F  is  intended  to  allow  PHAs  to 
combine  their  funds  with  other  sources 
and  enter  into  partnerships  for  the 
development  and/or  ownership  of  the 
funded  property.  Of  course,  the  public 
housing  funding  sources  that  may  be 
used  in  a  mixed-finance  development 
strategy  operate  under  statutory 
provisions  different  from  those  of  the 
UDAG  program.  The  requirements 
applicable  to  the  use  of  public  housing 
development  funds  are  set  forth  in  this 
subpart. 

The  Department  notes  that  currently  it 
is  in  the  process  of  overhauling  the 
public  housing  development  program 
set  forth  in  24  CFR  subparts  A  through 
E,  and  expects  to  publish  shortly  an 
interim  rule  that  will  effect  major 
changes  to  these  subparts.  HUD  intends 


to  include  in  that  interim  rulemaking  a 
republication  of  the  contents  of  today's 
riilemaking.  This  will  enable  HUD  to 
correct  in  subpart  F  any  cross-references 
to  provisions  that  may  be  revised  and 
reorganized  in  subparts  A  through  E  of 
part  941. 

A  PHA  may  decide  to  pursue  a  mixed- 
finance  development  strategy  under 
subpart  F  using  either  public  housing 
development  funds,  or  modernization 
funds  reserved  by  HUD  for  the  PHA 
prior  to  September  30, 1995  aod 
approved  by  HUD  for  conversion  to 
development  uses.  A  PHA  may  also 
propose  mixed-finance  strategies  to 
HUD  under  funding  rounds  for  any 
appropriate  programs  in  the  future, 
which  may  be  implemented  after  HUD 
establishes  the  necessary  regulatory 
framework. 

A  PHA  that  wants  to  pursue  a  mixed- 
finance  strategy  is  encouraged  to 
identify  as  soon  as  possible  the 
entity(ies)  with  which  it  would  like  to 
partner.  The  PHA  must  select  its 
partner(s)  pursuant  to  the  requirements 
set  forth  in  §  941.602(d),  in  such  a 
manner  that  it  can  certify  as  to 
competitive  selection  pursuant  to 
§  941.606(n)(l)(ii).  Since  the  roles  in 
development,  ownership  and 
management  of  th^  proposed  public 
housing  may  substantially  affect  the 
type  of  partner  the  PHA  seeks,  PHAs  are 
encouraged  to  thoroughly  consider 
desired  arrangements  before  sohciting 
partner(s). 

The  Department  is  authorizing  the  use 
of  mixed-finance  strategies  under  this 
subpart  because  it  allows  PHAs  to 
incorporate  other  financing  sources  into 
the  redevelopment  of  public  housing 
communities.  The  PFIA  and  its 
partner(s),  as  the  primary  entities 
responsible  for  developing  the  proposal, 
will  be  responsible  for  raising  non- 
public housing  capital  for  the  mixed- 
finance  development,  as  well  as 
structuring  a  transaction  and  ownership 
structure  that  accommodates  the 
requirements  of  the  other  financing 
sources. 

For  purposes  of  this  interim  rule,  the 
term  "participating  party"  refers  to  any 
public  or  private  individual  or 
organization  that:  (a)  provides  financial 
or  other  resources  to  carry  out  the 
proposal,  or  specified  activities 
contained  in  the  proposal:  or  (b) 
otherwise  participates  in  the 
development  and/or  operation  of  the 
public  housing  units  and  will  receive 
HUD  funds  with  respect  to  such 
participation. 

To  be  eligible  to  use  mixed-finance 
strategies  under  this  subpart,  a  PHA 
must  prepare  its  proposal  pursuant  to 
§  941.606,  and  make  a  submission 


directly  to  Headquarters.  Following  a 
technical  screening  of  the  proposal, 
HUD  will  carry  out  a  substantive  review 
of  the  proposal.  This  review  includes  a 
preliminary  assessment  of  the  financing 
and  other  documentation  so  that  HUD 
can  determine,  to  its  own  satisfaction, 
whether  the  mixed-finance  development 
is  viable  and  is  structured  so  as  to 
adequately  protect  the  Federal 
investment  of  funds  in  the  development. 
In  addition,  HUD  will  determine 
whether  the  proposal  complies  with  all 
program  requirements  set  forth  in 
subpart  F,  and  will  undertake  various 
statutory,  regulatory  and  executive  order 
reviews. 

If  Headquarters  determines  that  the 
proposal  can  be  approved,  it  will  notify 
the  PHA  accordingly  and  send  to  the 
PHA  for  execution  an  ACC  amendment 
and/or  grant  agreement.  If  the  PHA  has 
already  executed  a  front-end  ACC 
amendment,  HUD  will  send  to  the  PHA 
another  ACC  amendment  for  the  mixed- 
finance  development  and/or  a  grant 
agreement.  After  the  PHA  executes  these 
document(s),  it  must  return  them  to 
HUD  for  execution. 

Before  public  housing  development 
funds  may  be  disbursed  to  the  PHA,  it 
must  first  submit  to  HUD  evidentiary 
materials  and  other  forms  of 
documentation,  as  described  in 
§§  941.610  and  941.612,  and  execute  the 
ACC  amendment  or  special  mixed- 
finance  amendment  to  the  ACC  (and/or 
grant  agreement).  Thereafter,  the  PHA  is 
responsible  for  ensuring  that  the  mixed- 
finance  development  is  carried  out  in 
accordance  with  its  approved  proposal. 
Requirements  governing  HUD's 
monitoring  and  review  of  the 
development,  and  the  sanctions  that 
HUD  may  impose  for  non-{>erformance, 
will  be  set  forth  in  the  special  mixed- 
finance  amendment  to  the  ACC  (and/or 
grant  agreement). 

III.  lustification  for  Interim 
Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  However,  part  10  does 
provide  for  exceptions  from  that  general 
rule  where  the  agency  finds  good  cause 
to  omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. '(24  CFR  §10.1.) 

The  Department  finds  that  good  cause  - 
exists  to  publish  this  interim  rule  for 
effect  w^ithout  first  soliciting  public 
comment,  in  that  prior  public  procedure 
is  contrary  to  the  public  interest.  This  is 
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be<:aus«  24  CFR  part  P41.  subpart  F 
authorizes  a  new  aiul  creative  method  of 
finan(.in^  the  development  of  puhlic 
housing,  which  will  enable  localities  to 
respond  to  (:rili<uil  shortages  in  their  low 
income  housing  sto<  k    The  development 
of  public  housing  units  within  a 
development  will  also  promote  the 
e<:onomi(:  and  so<:ial  integration  of  low 
income  families  within  the  broader 
community,  thereby  providing  greater 
opportunities  for  the  upward  mobility  of 
such  families  In  addition,  mixed- 
finance  development  will  promote 
public/private  development  of  public 
housing  units,  thereby  facilitating  the 
demolition  of  some  of  the  nation's  most 
severely  distressed,  obsolete  high-rise 
public  housing  complexes.  The 
iiepartment  invites  public  comment  on 
the  interim  rule  The  comments 
received  within  the  60-day  comment 
period  will  be  considered  during 
development  of  a  final  rule  that  will 
supersede  this  interim  rule 

IV.  Description  of  Provisions 

Following  is  a  se<:tion-by-section 
analysis  of  each  of  the  provisions 
included  in  this  interim  rulemaking: 

Srt:f/on  941  202—CSitt-and 
Neighborhood  Stnndnrdti"! 

This  rulemaking  adds  a  new 
paragraph  (c)(3)  to  HUD's  existing  site 
<iiid  neighborhood  standards  at 
*}  941.202.  This  provision  is  applicable 
only  to  mixed-finance  proposals 
"iiibmittetl  under  24  CiFK  part  941. 
subpart  F.  The  purpose  of  this  provision 
IS  to  clarify  HUD's  existing  authority  to 
approve  the  building  of  repla<;ein«iit 
public  housing  units  for  public  housing 
units  that  have  betjn  dtMiiolished  on 
either  the  original  publii  housing  site. 
or  in  the  Sjime  neighborhood,  if  the 
number  of  such  replacement  publit 
housing  inils  is  significanllv  fewer  than 
the  number  of  public  housing  units 
demolished   This  authority  was 
affirmed  by  the  re<:ent  pas.sage  of  s«M;tion 
l(M)2(a)(9)  of  Pub. L.  104-19  (approved 
luly  27,  199.S)  which  explicitly 
authorizes  HUD  to  approve  the  building 
of  replacement  publii:  housing  units 
under  such  cirt:umstances 

The  Department  notes  that,  in 
con.struing  the  phrase,  'signiricantlv 
fewer  units."  it  has  chosen  not  to 
establish  a  quantitative  standard. 
Instead,  HUD  will  assess,  on  a  case-by- 
case  basis,  the  facts  involved  in  eat;h 
request.  In  addition,  it  will  take  into 
account  the  evolving  interpretation  of 
the  phrase,  'significantly  fewer  units" 
as  it  develops  in  the  course  of  HUD's 
separate  rulemaking  on  site  and 
neighborhood  standards. 


Sfction  941  600— I' Purpose"! 

This  »e«:tion  indicates  that  the 
purpose  of  24  CFR  part  94 1 ,  subpart  F, 
is  to  authorize  PHAs  to  use  a 
combination  of  private  financing  and 
public  housing  development  funds.  In 
addition,  this  provision  indicates  that 
subpart  F  is  intended  to  authorize  a 
variety  of  ownership  and  transaction 
structures,  in  which  the  PHA  or  its 
partners)  may  hold  no  ownership 
interest,  a  partial  ownership  interest,  or 
100  percent  ownership  interest.  In 
addition,  this  section  sets  forth 
continuing  requirements  that  apply 
throughout  the  development  and 
operation  of  the  public  housing  units  in 
the  development. 

Se<:tion  941.600(b)  provides  that 
public  hou.sing  units  built  within  a 
development  using  mixed-finance 
strategies  must  be  comparable  to  non- 
public housing  units  with  respect  to 
size,  location,  external  appearance,  and 
distribution  within  the  development. 

Section  94  J .  602— ( '  Applicability  of 
Other  Requirements") 

Paragraph  (a)  identifies  the 
relationship  between  subpart  F  and  the 
remaining  subparts  in  24  CFR  part  941. 
Specifically,  this  paragraph  states  that 
the  requirements  contained  in  .subpart  F 
apply  to  the  development  and  operation 
of  public  housing  units  in  a 
development  that  is  owned,  or  that  will 
be  owned,  by  a  publicyprivate 
partnership  using  mixed-finance 
strategies.  If  the  PHA  and/or  owner 
entity  does  not  want  to  designate 
sp«j<:ific  units  in  a  development  as 
public  housing  units,  the  development 
of  all  units  that  may  at  any  time  be 
considered  public  housing  units  must 
be  carried  out  in  accordance  with 
Federal  requirements  (including  Davis- 
Bacon  and  procurement  requirements, 
as  set  forth  in  this  subpart). 

This  paragraph  also  provides  that 
other  requirements  related  to  public 
housing  development,  as  set  forth  in 
subparts  A  through  E,  do  not  apply  to 
subpart  F,  except  as  may  be  required  by 
HUD.  Included  in  this  paragraph  is  a 
listing  of  specific  provisions  contained 
in  subparts  A  through  E  that  are 
applicable  to  mixed-finance 
development  under  subpart  F,  which 
im.lude;  various  definitions  contained 
in  t>  941. 103;  PHA  eligibility  (§941.201): 
site  and  neighborhood  standards 
(1)941.202);  design  and  construction 
standards  (§941.203);  cost  guidelines 
(§941.204);  PHA  contracts  (§941.205); 
eligible  properties  (§941.206); 
relocation  and  acquisition  (§941.207); 
other  Federal  requirements  (§941.208); 
audit  (§941.209);  maximum 


development  cost  (§941.406); 
construction  requirements  (§941.503); 
acceptance  of  work  and  contract 
settlement  (§941.504);  and  completion 
of  development  (§941.505).  (See 
§  941.602(a)  for  limitations  on 
applicability.) 

Paragraph  (b)  provides  that  if  HUD 
determines  there  is  a  conflict  between  a 
requirement  contained  in  subpart  F  and 
a  requirement  contained  in  any  other 
subpart  of  part  941,  the  requirements  set 
forth  in  subpart  F  shall  apply,  unless 
HUD  otherwise  determines  in  writing. 

Paragraph  (c)  of  this  section  states  that 
all  references  in  subparts  A  through  F  of 
part  941  to  the  need  for  "HUD"  or  "field 
office"  action  or  approval  shall  be 
construed  to  mean  that  "HUD 
Headquarters"  shall  take  such  action  or 
provide  such  approval,  unless  the  field 
office  is  authorized  in  writing  by 
Headquarters  to  carry  out  a  specific 
function  under  this  part.  This  is  because 
HUD  intends  that  its  Headquarters 
office,  located  in  Washington,  DC.  will 
be  responsible  primarily  for  taking 
necessary  actions,  and  providing 
approvals  with  respect  to  proposals 
under  subpart  F. 

Paragraph  (d)  provides  that  the 
administrative  requirements  under  24 
CFR  part  85,  which  are  applicable  to 
grants  to  PHAs  and  certain  subgrantees, 
are  also  applicable  to  grantees  and 
subgrantees  that  receive  funds  under 
subpart  F.  However,  this  paragraph  also 
sets  forth  two  provisos  with  respect  to 
the  applicability  of  part  85. 

The  first  proviso  states  that  a  PHA 
may  select  a  partner  to  implement  its 
proposal  using  competitive  proposal 
procedures  for  qualifications-based 
procurement.  This  method  will  enable 
the  PHA  to  select  a  partner  based  on  its 
qualifications,  subject  to  negotiation  of 
fair  and  reasonable  compensation. 
Currently,  this  method  (which  does  not 
require  a  consideration  of  price  as  a 
selection  factor)  is  authorized  in  part  85 
only  with  respect  to  a  grantee's 
procurement  of  architectural/ 
engineering  professional  services  (see  24 
CFR  §85.36(d)(3)(v).  HUD  believes  that 
a  qualifications-based  procurement  of 
partners  in  mixed-finance  undertakings 
is  critical  to  the  success  of  this  new 
development  method.  This  is  because 
the  success  of  a  public/private 
partnership  hinges  upon  the  creativity, 
capacity,  and  vision  of  the  partner  and, 
in  many  instances,  the  scope  or  cost  of 
the  development  may  not  be  known  at 
the  time  the  owner  entity  seeks  to 
procure  the  partner. 

Consequently,  HUD  advocates 
providing  maximum  fiexibility  to  the 
PHA  to  select  a  partner  based  upon  its 
qualifications  to  develop  a  mixed- 
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finance  development.  In  this  manner, 
once  selected,  the  partner  will  have  the 
freedom  to  consider  various  approaches, 
sites,  and  financing  strategies  for  the 
development  of  the  public  housing 
units,  so  long  as  the  partner  can  provide 
the  minimum  number  of  units  for  which 
public  housing  funds  were  provided, 
and  complies  with  any  total 
development  cost  (TDC)  and  other 
statutory  and  mandatory  requirements. 

The  second  proviso  relates  to  the 
applicability  of  part  85  to  the  owner 
entity  that  will  develop  and  operate  the 
public  housing  units.  As  a  private 
entity,  the  owner  entity  would  not 
normally  be  subject  to  the  requirements 
of  part  85.  However,  this  provision 
states  that  the  owner  entity  will  be 
required  to  comply  with  24  CFR  part  85 
if  HUD  determines  that  the  PHA  or  PHA 
instrumentality  exercises  significant 
functions  within  the  owner  entity  with 
respect  to  managing  the  development  of 
the  proposed  units.  Even  under  such 
circumstances,  however.  HUD  may 
exempt  the  owner  entity  from 
complying  with  part  85  if  it  finds  that 
the  owner  entity  has  developed  an 
acceptable  alternative  procurement 
plan. 

Section  941.604— ("Definitions") 

This  section  of  the  interim  rule 
defines  terms  that  are  applicable  only  to 
mixed-finance  development: 
"development,"  "mixed-finance," 
"owner  entity,"  "participating  party," 
■partner,"  "proposal,"  "public  housing 
agency,"  and  "public  housing  unit."  In 
addition  to  these  terms,  §  941.602(a)(1) 
identifies  those  definitions  in  subpart  A 
that  are  also  applicable  to  development 
carried  out  pursuant  to  subpart  F.  These 
definitions  include:  "Annual 
Contributions  Contract,"  "cooperation 
agreement,"  "design  documents," 
"reformulation,"  and  "total 
development  cost." 

Section  941 .606— Proposal 

This  section  provides  that  the  PHA 
must  submit  its  proposal  for  the  mixed- 
finance  development  by  a  deadline  to  be 
established  by  HUD.  The  Department 
has  the  discretion  to  determine  the 
.scope  of  a  PHA's  submissions  under  this 
section.  HUD  shall  exercise  its 
discretion  based  upon  a  consideration  of 
whether  the  documentation  is  required 
for  HUD  to  carry  out  statutory  or  other 
mandatory  reviews,  as  well  as  a 
consideration  of  the  PHA's  past 
performance  in  implementing 
development  projects  under  part  941, 
and  the  PHA's  administrative  capability, 
as  demonstrated  by  its  overall  score  on 
the  PHMAP. 


HUD  has  attempted  to  limit  the  scope 
of  the  PHA  proposal  submissions  to 
those  that  it  believes  are  necessary  for 
the  Department  to  comply  with 
mandatory  front-end  reviews,  such  as 
environmental  reviews,  section  213  (24 
CFR  part  791,  subpart  C)  clearance, 
subsidy  layering,  and  life  cycle  analysis. 

In  addition,  HUD  is  requesting  a 
number  of  items  that  it  believes  are 
necessary  for  a  preliminary  assessment 
of  the  financial  viability  of  the  proposed 
mixed-finance  development,  and  which 
would  be  required  by  any  private  sector 
lender  prior  to  making  available 
construction  or  permanent  financing. 
These  submissions  include,  but  are  not 
limited  to:  information  with  respect  to 
the  proposed  activities  to  be  carried  out; 
a  description  of  the  relationship  of  the 
participating  parties  and  of  the 
proposed  financing  (including  the 
proposed  use  of  public  housing 
development  funds);  a  description  of  the 
proposed  housing:  site  information;  a 
market  analysis:  an  estimate  of  the 
development  construction  cost; 
infonnation  with  respect  to  facifities, 
displaced  occupants,  life  cycle  analysis, 
a  determination  of  operating  feasibility, 
and  a  copy  of  the  section  213 
solicitation  letter:  and  various 
certifications  and  assurances. 

Section  941.608 — Technical  Processing 
and  Approval 

After  a  PHA  submits  its  proposal  by 
the  specified  deadline,  HUD  will 
perform  an  initial  screening  to 
determine  that  all  required 
documentation  has  been  submitted.  If 
there  are  any  deficiencies  in  the 
proposal,  HIJD  will  advise  the  PHA  and 
request  that  the  additional  information 
be  submitted  by  a  specified  date. 

Once  the  proposal  is  determined  to  be 
complete,  HUD  will  evaluate  the 
proposal  to  determine  whether:  (1)  The 
PHA  has  the  necessary  legal  authority  to 
develop  the  public  housing  units 
pursuant  to  subpart  F;  (2)  the  proposed 
sources  and  uses  of  funds  identified  in 
the  proposal  are  eligible  and  reasonable, 
and  v/hether  HUD's  preliminary 
assessment  of  the  financing  and  other 
documentation  establishes  to  HUD's 
satisfaction  that  the  mixed-finance 
development  is  viable  and  is  structured 
so  as  to  adequately  protect  the  Federal 
investment  of  funds  in  the  development; 
(3)  if  applicable,  whether  the  public 
housing  units  in  the  proposed 
development  will  be  comparable  in  size, 
location,  external  appearance  and 
distribution  within  the  development  to 
the  non-public  housing  units;  (4)  if 
applicable,  if  public  housing 
development  funds  are  to  be  used  to  pay 
for  more  than  the  pro  rata  cost  of 


common  area  improvements,  whether 
the  proposal  complies  with  the  spec.ific 
requirements  set  forth  in  §941. 608(b)(4) 
(i)  and  (ii);  (5)  the  proposal  complies 
with  all  program  requirements 
including,  if  applicable,  any  comments 
received  from  the  unit  of  general  local 
government  under  section  213  (24  CFR 
part  791,  subpart  C);  and  (6)  the 
proposal  is  approvable  after  conducting 
an  environmental  review  in  accordance 
with  24  CFR  part  50. 

If  HUD  determines  that  the  proposal 
can  be  approved,  it  will  send  a 
notification  letter  to  the  PHA  indicating 
that  its  proposal  has  been  approved  and 
stating  the  approved  total  development 
cost  of  the  public  housing  units  in  the 
development.  HUD  will  also  send  to  the 
PHA  for  execution  an  ACC  amendment 
and/or  grant  agreement  (or,  if  the  PHA 
has  previously  executed  a  front-end 
ACC  amendment.  HUD  will  send  to  the 
PHA  a  special  mixed-finance 
amendment  to  the  ACC  and/or  a  grant 
agreement).  (The  special  amendment  to 
the  ACC  (and/or  grant  agreement) 
contains  additional  requirements 
pertaining  to  the  development  and 
operation  of  the  public  housing  units  in 
the  context  of  a  mixed-finance 
development.)  After  the  PHA  executes 
these  documents,  it  will  return  them  to 
HUD  for  execution. 

Section  941 .610— Evidentiary  Materials 
and  Other  Documents 

Before  HUD  will  allow  a  PHA  to  draw 
down  development  funds  pursuant  to 
its  approved  proposal,  the  PHA  must 
submit  to  HUb,  within  the  prescribed 
timeframe,  certain  evidontiarj-  materials 
and  other  documentation  with  respecl 
to  the  proposed  development.  This 
documentation  includes,  but  is  not 
limited  to:  various  certifications  and 
assurances  to  ensure  that  the  public 
housing  units  will  be  developed  and 
operated  by  the  owner  entity  in 
accordance  with  the  ACC  and  other 
applicable  Federal  requirements  for  the 
maximum  period  required  by  law; 
copies  of  executed  development-related 
contracts;  agreements  that  are  needed  to 
implement  the  approved  proposal;  deed 
restrictions,  covenants  running  with  the 
land.  etc. 

Section  941.612— Disbursement  of 
Grant  Funds 

Paragraph  (a)  provides  that  a  PHA 
may  obtain  front-end  assistance  under 
this  subpart,  and  may  use  such  funds  to 
pay  for:  (1)  The  costs  of  materials  and 
services  related  to  the  development  of  a 
proposal:  (2)  costs  associated  with  the 
demolition  of  existing  units  on  a 
proposed  site;  or  (3)  other  preliminary 
development  work. 
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HUD  will  determine  the  maximum 
amount  of  public  housing  funds  that 
may  be  drawn  down  by  a  PHA  to  pay 
for  preliminary  development  costs 
based  upon  its  review  of  the  nature  and 
scope  of  activities  proposed  to  be 
carried  out  by  the  PHA.  The  Department 
emphasizes  that  it  will  scrutinize 
carefully  any  proposed  request  by  a 
PHA  to  use  public  housing  funds  in 
such  a  manner  as  to  benefit  the  non- 
public housing  units  in  a  development. 
HUD  will  not  permit  public  housing 
development  funds  to  be  used  to 
subsidize  non-public  housing  units,  or 
parts  of  the  development,  that  do  not 
meet  the  specific  requirements  set  forth 
in  this  subpart. 

Paragraph  (b)  provides  that  HUD  will 
review  the  evidentiary  materials  and 
other  documents  submitted  pursuant  to 
§941.610  and,  upon  determining  that 
such  documents  are  satisfactory,  may 
approve  a  drawdown  of  development 
funds,  consistent  with  the  following 
requirements: 

First,  a  PHA  may  only  draw  down 
public  housing  development  funds  in  an 
approved  ratio  to  other  public  and 
private  funds,  in  accordance  with  a 
schedule  approved  by  HUD.  The  PHA 
and  its  partner  must  certify,  in  a  form 
prescribed  by  HUD.  prior  to  the  initial 
drawdown  of  public  housing 
development  funds  that  the  PHA  will 
not  draw  down,  and  the  partner  v/ill  not 
request,  more  public  housing  grant 
funds  than  necessary  to  meet  the  PHA's 
pro  rata  share  of  the  development  costs. 
The  PHA  may  draw  down  public 
housing  development  funds  only  when 
payment  is  due  and  after  inspection  and 
acceptance  of  work  covered  by  the 
draw.  The  PHA  is  required  to  release 
funds  promptly  to  its  partner  (or  other 
designated  third  parties  approved  by 
HUD),  normally  within  two  working 
days  of  receipt  of  the  funds  from  HLTD. 
The  PHA's  partner  is  also  required  to 
take  prompt  action  to  distribute  the 
funds  (norni.iily  within  two  working 
days  of  receipt  of  the  funds  from  the 
PHA). 

Second,  the  interim  rule  provides  that 
each  drawdown  of  public  housing 
development  funds  constitutes  a 
certification  by  the  PHA  that  all  the 
representations  and  warranties  of  the 
PHA.  as  submitted  under  subpart  F, 
continue  to  be  valid,  true,  and  in  full 
fon:e  and  effect  The  PFJA's  draw  down 
of  funds  constitutes  a  certification  that 
it  is  in  full  compliance  with  all  of  the 
I'HA's  obligations  under  this  subpart 
that  are  applicable  at  the  time  the  hinds 
are  draw  down,  and  tliat  the  ratio  for  the 
draw  down  of  funds  i.s  satisfied.  Finally, 
the  interim  rule  provides  that  the  PHA's 
clrnwdown  of  hinds  constitutes  a 


certification  that  all  conditions 
precedent  to  the  PHA's  authority  to 
draw  down  the  public  housing  grant 
funds  have  been  satisfied,  and  that  the 
funds  to  be  drawn  down  will  be  used 
only  for  eligible  costs  actually  incurred, 
or  that  will  be  incurred,  in  accordance 
with  the  provisions  of  this  subpart  and 
the  approved  proposal. 

Paragraph  (c)  of  this  section  clarifies 
that  the  standard  drawdown 
requirements  set  forth  in  paragraph  (b) 
(including  the  requirement  that  public 
housing  development  funds  must  be 
drawn  down  in  an  approved  ratio  to 
other  public  and  private  funds)  do  not 
apply  to  front-end  assistance  that  is 
approved  by  HUD  for  drawdown  under 
paragraph  (a)  of  this  section. 

Section  941.61 4— {"HUD  S4onitoring 
and  Review") 

This  section  establishes  the  regulatory 
authority  for  HUD's  ongoing  monitoring 
and  review  of  a  PHA's  approved 
proposal,  and  provides  that  the  special 
mixed-finance  amendment  to  the  ACC 
(and/or  grant  agreement)  will  set  forth 
specific  monitoring  and  review 
requirements  under  this  subpart. 

Section  941.616— {"Sanctions") 

This  section  establishes  the  regulatory 
authority  for  HUD's  imposition  of 
sanctions  in  the  event  the  public 
housing  units  that  are  proposed  to  be 
developed  under  this  subpart  are  not 
developed  in  accordance  with  the 
projected  development  schedule,  the 
approved  proposal,  or  all  applicable 
Federal  requirements,  or  if  the  units  are 
not  operated  in  accordance  with 
applicable  requirements.  In  addition, 
this  section  provides  that  HUD  may 
impose  sanctions  on  the  PHA,  and/or 
seek  legal  and  equitable  relief  in 
accordance  with  requirements 
prescribed  by  HUD  in  the  special 
mixed-finance  amendment  to  the  ACC 
and/or  the  grant  agreement. 

Section  970.2— { ' •Applicability") 

HUD  is  amending  24  CFR  §  970.2  to 
carve  out  two  additional  exceptions  to 
the  applicability  of  24  CFR  part  970  (the 
Department's  regulations  implementing 
the  demolition  and  disposition 
requirements  of  section  18  of  the  United 
States  Housing  Act  of  1937  ("USHA")). 
These  exceptions  are  intended  to  clarify 
that  a  PHA  is  not  required  under  certain 
cin  umstances  to  comply  with  the 
disposition  requirements  set  forth  in 
section  IH  of  the  U.SHA. 

The  first  exception  provides  that  a 
PHA  is  not  required  to  comply  with 
section  18  if  the  PflA  conveys  a  project 
to  the  owner  entity  pursuant  to  an 
approved  proposal  under  24  CFR  part 


941.  subpart  F.  before  the  determination 
of  the  Actual  Development  Cost  to 
enable  an  owner  entity  to  develop  the 
project  using  the  mixed-finance 
development  method. 

The  second  exception  provides  that 
the  requirements  of  section  18  are 
inapplicable  in  the  event  of  a  reversion 
of  the  public  housing  units  from  the 
owner  entity  to  the  PHA  (e.g.,  at  the  end 
of  the  low-income  housing  tax  credit 
term). 

However,  section  18  does  apply 
whenever  the  owner  entity  seeks  to 
dispose  of  public  bousing  units 
developed  under  subpart  F  to  a  non- 
PHA  entity,  or  to  demolish  the  units,  or 
to  operate  the  units  in  a  manner 
inconsistent  with  public  housing 
occupancy  requirements.  Section  18 
also  applies  to  any  disposition  by  the 
PHA  of  public  housing  units  once  the 
Actual  Development  Cost  of  the  units  is 
determined.  Thus,  a  PHA  that  wants  to 
convey  existing  public  housing  units  to 
an  owner  entity  for  rehabilitation  would 
have  to  comply  with  requirements  set 
forth  in  section  18. 


V.  Other  Matters 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  Rules  Docket  Clerk.  451 
Seventh  Street,  S.W.,  room  10276. 
Washington,  D.C.  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  the  interim  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

This  interim  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  1286B  as  a  significant 
regulatory  action.  Any  changes  made  in 
this  interim  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  Office  of  HUD's  Rules 
Docket  Clerk,  room  10276,  451  7th 
Street,  S.W..  Washington,  DC. 

Pursuant  to  Executive  Order  12866. 
each  Federal  agency  must  provide  a 
cost/benefit  analysis  with  respect  to 
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each  rule  that  is  determined  to  be  a 
significant  regulatory  action. 
Accordingly,  HUD  sets  forth  the 
following  cost/benefit  analysis  for  this 
interim  rulemaking: 

Mixed  finance  development  is  a  new 
development  method  whereby  existing 
public  housing  development  funds  can 
be  used  with  other  public  and  private 
funding  sources.  This  interim  rule  will 
not  result  in  any  additional  cost  to  the 
taxpayer,  since  it  enables  PHAs  to 
combine  their  funding  with  private  and 
other  public  sources,  and  to  enter  into 
partnerships  with  other  entities  for  the 
development,  ownership  and/or 
management  of  public  housing  units. 
This  financing  mechanism  will  enable 
PHAs  to  locate  public  housing  units  in 
developments  that  may  consist  of  public 
housing  and  non-public  housing  units. 

This  interim  rule  provides  that  public 
housing  units  located  within  a 
development  must  be  comparable  to  the 
non-public  housing  units  with  respect 
to  size,  location,  external  appearance 
and  distribution  within  the 
development.  In  developments 
consisting  solely  of  public  housing 
units,  the  additional  capital  made 
available  through  other  sources  is 
expected  to  provide  higher  quality 
living  environments  than  would  be 
possible  if  the  PHA  used  only  public 
housing  development  funds  to  construct 
the  development. 

Examples  of  this  method  of 
development  under  the  HOPE  VI  Urban 
Revitalization  Demonstration  program 
are  underway.  Estimated  private 
investment  in  these  transactions  range 
from  one-half  to  twice  the  level  of  the 
public  housing  funds  involved. 

Additional  benefits  to  the  public 
include  ending  the  isolation  and 
stigmatization  of  public  housing 
residents.  Moreover,  the  interim  rule 


will  enhance  the  ability  of  PHAs  to 
collaborate  substantially  with  other 
local  institutions  in  the  large-scale 
revitalization  of  neighborhoods 
containing  public  housing.  Public 
housing  created  as  part  of  mixed-finance 
transactions  is  subject  to  market  forces, 
particularly  when  integrated  with  non- 
public housing  units  in  a  development. 
Finally,  the  interim  rule  provides  for 
flexibility  in  transaction  structures  as 
well  as  development,  ownership  and 
management  strategies  for  PHAs  to  craft 
the  most  advantageous  proposal  for 
their  particular  communities. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  provisions  of  this 
interim  rule  will  not  have  a  significant 
impact  on  family  formation, 
maintenance  or  well-being,  except  to  the 
extent  that  the  program  authorized  by 
the  interim  rule  will  provide  increased 
opportunities  for  low-income  families  to 
live  in  public  housing  developments. 
The  Department  beHeves  that  these 
opportimities  will  increase  the 
likelihood  that  low-income  families  will 
become  more  economically  and  racially 
integrated  within  the  broader 
community,  thereby  providing  positive 
benefits  for  families. 

Executive  Order  12611,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

Catalog  of  Federal  Domestjc  Assistance. 

The  Catalog  of  Federal  Domestic 
Assistance  numt)er  for  this  program  is 
14.850. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  §§941.606 
and  941.610  of  this  interim  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number.  The  OMB  control  numk)er. 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 

The  public  reporting  burden  for  each 
of  these  collections  of  information  is 
estimated  to  include  the  time  for 
reviev«ng  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  herein.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Kay  Weaver. 
Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S.W., 
Room  10276.  Washington.  D.C.  20410; 
and  to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
HUD.  Washington.  D.C.  20503. 

Information  on  the  estimated  public 
reporting  burden  is  provided,  as 
follows: 


Annual  Reporting  Burden  for  Information  Collection 

[FR-3919) 


Section 


Number  of  re- 
spondents 


Frequency  of 
responses 


Hours  per  re- 
sponse 


Burden  hours 


941.606  

941.610  

Total  Reporting  Burden 


35 

1 
1 

48 
64 

1.680 

20 

1280 

2.960 

List  of  Subjects 

24  CFR  Part  941 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 


24  CFR  Part  970 

Grant  programs — housing  and 
community  development.  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

In  accordance  with  the  reasons  set 
forth  in  the  preamble.  24  CFR  part  941 
and  part  970  are  amended  as  follows: 


PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

1.  The  authority  citation  for  24  CFR 
part  941  continues  to  read  as  follows: 

Authority;  42  U.S.C.  1437b.  1437c.  1437g. 
and  3535(d). 
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UMI 


2.  Section  941.202  is  amended  by 
adding  a  r>ew  paragraph  (c)(3).  to  read 
as  follows: 

S  941.202    SiM  and  n«4ghbortKMd 
standard*. 

(0  *  *  * 

(3)  Notwithstanding  any  other 
provision  of  this  part,  and  for  purposes 
only  of  subpart  F  of  this  part, 
replacement  public  housing  units  for 
public  housing  units  demolished  may 
be  built  on  the  original  public  housing 
site,  or  in  the  same  neighborhood,  if  the 
number  of  such  replacement  public 
housing  units  is  significantly  fewer  than 
the  number  of  public  housing  units 
demolished. 
•         *         *         *         • 

3.  A  new  subpart  F  is  added  to  read 
as  follows: 

Subpart  F— Public/Prlvato  Partnarshlps  for 
the  Mixed  Rnanca  Development  of  Public 
Housing  Units 

Sec. 

941.600     Purpose. 

941.602     Applicability  of  other 

requirements. 
941.604    Definitions. 
941.606    Proposal. 

941.608    Technical  processing  and  approval. 
941.610    Evidentiary  materials  and  other 

documents. 
941.612    Disbursement  of  grant  funds. 
941614     HUD  monitoring  and  review 
941616    Sanctions. 

Subpart  F — Public/Private  Partnerships 
for  ttie  IMixed  FInanca  Development  of 
Public  Housing  Units 

§041.600    Purpose. 

(a)(1)  This  subpart  authorizes  a  PHA 
to  use  a  combination  of  private 
financing  and  public  housing 
development  funds  to  develop  public 
housing  units,  and  is  designed  to  enable 
PHAs  and  their  partners  to  structure 
transactions  that  make  use  of  private 
and/or  public  sources  of  financing. 
Many  potential  scenarios  for  ownership 
and  transaction  structures  exist,  ranging 
from  the  PHA  or  its  partner(s)  holding 
no  ownership  interest,  a  partial 
ownership  interest,  or  100  percent  of  the 
ownership  interest  of  the  public  housing 
units  that  are  to  be  developed.  PHAs 
and/or  their  partner(s)  may  choose  to 
enter  into  a  partnership  or  other 
contractual  arrangement  with  a  third- 
party  entity  for  the  mixed-finance 
developnjent  and/or  ownership  of 
public  housing  units.  If  this  entity  has 
primary  responsibility  along  with  the 
PHA  for  the  development  of  these  units. 
it  is  referred  to  for  purposes  of  this 
subpart  as  the  PHAs  "partner."  The 
entity  that  ultunately  owns  the  public 
housing  units,  whether  or  not  the  PHA 


retains  an  ownership  interest,  is  referred 
to  as  the  "owner  entity."  The  resulting 
"mixed-finance"  developments  may 
consist  of  100  percent  public  housing 
units,  or  may  consist  of  public  housing 
and  non-public  housing  units. 

(2)  This  subpart  sets  forth  the 
requirements  that  must  be  met  by  the 
PHA  and  its  partner(s)  before  HUD  can 
approve  a  proposal  for  mixed-finance 
development,  and  also  sets  forth 
continuing  requirements  that  apply 
throughout  the  development  and 
operation  of  the  development  by  the 
owner  entity. 

(b)  Under  this  subpart,  public  housing 
units  that  are  built  in  a  mixed-finance 
development  must  be  comparable  in 
size,  location,  external  appearance,  and 
distribution  to  the  non-public  housing 
units  within  the  development. 

§941.602    Applicability  of  Other 
requirements. 

(a)  Relationship  of  this  subpart  to 
other  requirements  in  this  part.  The 
requirements  contained  in  this  subpart 
apply  only  to  the  development  of  public 
housing  units  using  mixed-finance 
development  methods  under  this 
subpart  and  to  the  operation  of  public 
housing  units  that  are  owned,  or  that 
will  be  owned,  by  an  owner  entity 
under  this  subpart.  Other  requirements 
for  the  development  of  public  housing, 
as  set  forth  in  subparts  A  through  E  of 
this  part,  shall  not  apply  to  the 
development  of  public  housing  units 
pursuant  to  this  subpart,  except  as  may 
be  required  by  HUD.  Applicable 
requirements  include,  but  shall  not  be 
limited  to,  the  following: 

(1)  Section  941.103  ("Definitions") 
(definitions  of  the  following  terms  only 
shall  apply  to  this  subpart:  "Annual 
Contributions  Contract  (ACC)," 
"cooperation  agreement,"  "design 
documents,"  "reformulation."  and 
"Total  Development  Cost  (TDC)." 

(2)  Section  941.201  ("PHA 
eligibility")  (except  that  specific 
requirements  governing  the  cooperation 
agreement,  as  set  forth  in  §  941.201(c), 
shall  be  determined  in  accordance  with 
this  subpart); 

(3)  Section  941.202  ("Site  and 
neighborhood  standards"): 

(4)  Section  941.203  ("Design  and 
construction  standards"); 

(5)  Section  941.204  ("Cost 
guidelines"); 

(6)  Section  941.205  ("PHA  contracts") 
(except  that  the  reference  to 
"development  related  contracts  entered 
into  by  the  PHA"  shall  be  construed  to 
mean  "development  related  contracts 
entered  into  by  the  PHA  or  the  owner 
entity '); 


(7)  Section  941.206  ("Eligible 
properties"); 

(8)  Section  941.207  ("Relocation  and 
acquisition"); 

(9)  Section  941.208  ("Other  Federal 
requirements"); 

(10)  Section  941.209  ("Audit"); 

(11)  Section  941.406  ("Maximum 
development  cost  and  advances") 
(except  that  paragraph  (b)  of  that 
section,  dealing  with  "development 
advances,"  is  not  applicable  to  this 
subpart); 

(12)  Section  941.503  ("Construction 
requirements"); 

(13)  Section  941.504  ("Acceptance  of 
work  and  contract  settlement");  and 

(14)  Section  941.505  ("Completion  of 
development"). 

(b)  Procedure  in  the  event  of  a  conflict 
between  requirements.  In  the  event  of  a 
conflict  between  a  requirement 
contained  in  this  subpart  and  an 
applicable  requirement  set  forth  in 
subparts  A  through  E  of  this  part,  the 
requirements  of  this  subpart  shall  apply, 
unless  HUD  otherwise  so  determines  in 
writing. 

(c)  HUD  approval.  For  purposes  of 
this  subpart  only,  any  action  or  approval 
that  is  required  to  be  taken  or  provided 
by  HUD  or  by  the  HUD  field  office, 
pursuant  to  a  requirement  set  forth  in 
subparts  A  through  F  of  this  part,  shall 
be  construed  to  mean  that  HUD 
Headquarters  shall  take  such  action  or 
provide  such  approval,  unless  the  field 
office  is  authorized  in  writing  by 
Headquarters  to  carry  out  a  specific 
function  under  this  subpart. 

(d)  Applicability  of  requirements 
pursuant  to  24  CFR  part  85.  The 
requirements  of  24  CFR  part  85  are 
applicable  to  this  subpart,  subject  to  the 
following  two  provisos: 

(1)  A  PHA  may  select  a  partner  using 
competitive  proposal  procedures  for 
qualifications-based  procurement 
(subject  to  negotiation  of  fair  and 
reasonable  compensation,  including 
TDC  and  other  applicable  cost 
limitations); 

(2)  An  owner  entity  (which,  as  a 
private  entity,  would  normally  not  be 
subject  to  part  24  CFR  part  85)  shall  be 
required  to  comply  with  24  CFR  part  85 
if  HUD  determines  that  the  PHA  or  PHA 
instrumentality  exercises  significant 
functions  within  the  owner  entity  with 
respect  to  managing  the  development  of 
the  proposed  units.  HUD  may,  on  a 
caso-by-case  basis,  exempt  such  an 
owner  entity  from  the  need  to  comply 
with  24  CFR  part  85  if  it  determines  that 
the  owner  entity  has  developed  an 
acceptable  alternative  procurement 
plan. 


§941.604    Definitions. 

In  addition  to  the  definitions  set  forth 
in  <i941.60^(a)(l),  the  following 
definitions  are  applicable  to  this 
subpart: 

Development  A  housing  facility 
consisting  of  public  housing  units,  and 
that  may  also  consist  of  non-public 
housing  units,  that  has  been  developed, 
or  that  will  be  developed,  using  mixed- 
finance  strategies  under  this  subpart. 

Mixed-finance.  The  combined  use  of 
publicly  and  privately  financed  sources 
of  funds  for  the  development  of  public, 
housing  units  under  this  subpart. 

Owner  Entity.  The  entity  that  will 
own  the  public  housing  units,  if  the 
PHA  holds  less  than  one  hundred 
percent  of  the  ownership  interest;  or  the 
lessee  under  a  ground  lease  from  the 
PHA.  The  owner  entity  may  be  a 
partnership  that  includes  the  PHA. 

Participating  party.  Any  person,  firm, 
corporation,  or  public  or  private  entity 
that: 

(1)  Agrees  to  provide  financial  or 
other  resources  to  carry  out  the 
approved  proposal,  or  specified 
activities  contained  in  the  proposal;  or 

(2)  Otherwise  participates  in  the 
development  and/or  operation  of  the 
public  housing  units  and  will  receive 
funds  derived  from  HUD  with  respect  to 
such  participation.  The  term 
"participating  party"  includes  an  owner 
entity  or  partner. 

Partner.  A  third  party  entity  with 
whom  the  PHA  has  entered  into  a 
partnership  or  other  contractual 
arrangement  to  provide  for  the  mixed- 
finance  development  of  public  housing 
units  pursuant  to  this  subpart,  and  that 
has  primary  responsibility  with  the  PHA 
for  the  development  of  the  housing 
units  under  the  terms  of  the  approved 
proposal. 

Proposal.  For  purposes  of  this  subpart 
only,  the  term  "proposal"  means  a 
detailed  PHA  submission  of  information 
under  §941.606. 

Public  Housing  Agency  (PHA).  Any 
State,  county,  municipality,  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof) 
which  is  authorized  to  engage  in  or 
assist  in  the  development  or  operation 
of  low-income  housing  under  this  part. 
For  purposes  of  this  subpart,  the  term 
"PHA"  also  encompasses  any  agency  or 
instrumentality  of  the  PHA. 

Public  housing  unit.  A  unit  that  is 
eligible  to  receive  operating  subsidy 
pursuant  to  section  9  of  the  Act  (42 
U.S.C.  1437g). 

§941.606    Proposal. 

Each  proposal  shall  be  prepared  in  the 
form  prescribed  by  HUD  and  shall 
include  some  or  all  of  the  following 


dot;umentation.  as  deemed  necessary  by 
HUD  In  determining  the  amount  of 
information  to  be  submitted  by  the  PHA 
under  this  section,  HUD  shall  consider 
whether  the  documentation  is  required 
for  HUD  to  carry  out  mandatory 
statutory  or  executive  order  reviews,  the 
quality  of  the  PHA's  past  performance 
in  implementing  development  projects 
under  this  part,  and  the  PHA's 
demonstrated  administrative  capability, 
as  demonstrated  by  its  overall  score  on 
the  PHMAP.  The  proposal  includes: 

(a)  Activities;  relationship  of 
participating  parties.  An  identification 
of  the  participating  parties  and  a 
description  of  the  activities  to  be 
undertaken  by  each  of  the  participating 
parties  and  the  PHA.  and  the  legal  and 
business  relationships  between  the  PHA 
and  each  of  the  participating  parties. 

(b)  Financing.  A  detailed  description 
of  all  financing  (including  public 
housing  development  funds)  necessary 
for  the  implementation  of  the  proposal, 
specifying  the  sources  (with  respect  to 
each  of  the  proposed  categorical  uses  of 
all  such  financing),  together  with  a  ten- 
year  operating  pro  forma  for  the 
development  (including  all  underlying 
assumptions).  In  addition,  the  PHA  may 
be  required  to  submit  to  HUD,  for  such 
review  and  approval  as  HUD  deems 
necessary,  all  documents  (including 
applications  for  financing)  relating  to 
the  financing  of  the  proposal,  including, 
but  not  limited  to,  any  loan  agreements, 
notes,  mortgages  or  deeds  of  trust,  use 
restrictions,  operating  pro  formas 
relating  to  the  viability  of  the 
development,  and  other  agreements  or 
documents  pertaining  to  the  financing 
of  the  proposal. 

(c)  Methodology.  If  the  PHA  proposes 
to  provide  public  housing  operating 
subsidy  for  the  public  housing  units,  it 
must  submit  a  methodology  acceptable 
to  HUD  for  the  distribution  of  a  portion 
of  its  operating  subsidy  to  such  units; 

(d)  Development  description.  A 
description  of  the  housing,  including 
the  number  and  type  (with  bedroom 
count)  of  public  housing  units  and,  if 
applicable,  the  number  and  type  of  non- 
public housing  units  (with  bedroom 
count)  to  be  developed;  schematic 
drawings  and  designs  of  the  proposed 
building  and  unit  plans;  outline 
specifications;  and  the  types  and 
amounts  of  non-dwelling  space  to  be 
provided. 

(e)  Site  information.  An  identification 
and  description  of  the  proposed  site, 
site  plan,  and  neighborhood. 

(f)  Market  analysis.  An  analysis  of  the 
projected  market  for  the  proposed 
development. 

(g)  Development  construction  cost 
estimate.  A  preliminary  development 


construction  cost  estimate  based  on  the 
schematic  drawmgs  and  outline 
specifications  and  current  constnuiion 
costs  prevailing  in  the  area.  In  addition, 
a  copy  of  the  PHA  development 
schedule,  including  the  architect  or 
contractor  estimate  of  the  time  required 
to  complete  each  major  development 
stage. 

(n)  Facilities.  A  statement  addressing 
the  adequacy  of  existing  or  proposed 
facilities  and  services  for  rhe 
prospective  occupants  of  the 
development. 

(i)  Relocation.  Information  concerning 
any  displacement  of  site  oct:upanfs. 
including  identification  of  each 
displacee.  the  distribution  plan  tor 
notices,  and  the  anticipated  cost  and 
source  of  funding  for  relocation  benefits. 

(j)  Operating  feasibility.  A 
demonstration  of  the  operating 
feasibility  of  the  development,  which 
shall  be  accomplished  by  the  PHA's 
showing  that  the  estimated  operating 
expenses  of  the  development  will  not 
nxceed  its  estimated  operating  income. 

(k)  Life  cycle  analysis.  For  new 
construction  and  substantial 
rehabilitation,  the  criteria  to  be  used  in 
equipping  the  proposed  development 
with  heating  and  cooling  systems, 
which  shall  include  a  life-cvcle  cost 
analysis  of  the  installation,  maintenance 
and  operating  costs  of  such  systems 
pursuant  to  section  13  of  the  Act  (42 
U.S.C.  1437k). 

(1)  Section  213  clearance.  To  expedite 
processing  of  the  proposal,  a  PHA  mav 
solicit,  on  behalf  of  HUD.  comments 
under  section  213  (24  CFR  part  791. 
subpart  C)  from  the  chief  executive 
officer  (CEO)  (or  his  or  her  designee)  of 
the  unit  of  general  local  government.  In 
such  case,  the  solicitation  letter  must 
state  that  comments  should  be  sent 
directly  to  HUD  within  30  calendar  days 
of  HUD's  estimated  date  of  receipt  of  the 
PHA's  proposal.  The  local  government's 
response  must  state  that  the  comments 
are  to  be  considered  its  only  response 
under  24  CFR  part  791.  subpart  C.  A 
copy  of  the  solicitation  letter  must  be 
included  in  the  PHA's  proposal. 

(m)  New  construction.  Ka  proposal 
involves  new  construction,  the  PHA 
must  comply  with  section  6(h)  of  the 
Act  (42  U.S.C.  1437d).  This  may  be 
accomplished  by  the  PHA's  submission 
of  a  comparison  of  the  cost  of  new 
construction  in  the  neighborhood  where 
the  housing  is  proposed  to  be 
constructed  and  the  cost  of  acquisition 
of  existing  housing  (with  or  without 
rehabilitation)  in  the  same 
neighborhood  (including  estimated 
costs  of  lead-based  paint  testing  and 
abatement).  Alternatively,  the  PHA  may 
submit  a  certification,  accompanied  by 
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supporting  documentation,  that  there  is 
inisufficient  existing  housing  in  the 
neighborhood  to  develop  public  housing 
through  acquisition. 

(n){l)  Certifications  and  assurances. 
The  PHA  shall  submit,  as  part  of  its 
proposal,  certifications  and  assurances 
warranting  that  it: 

(i)  Has  the  legal  authority  under  State 
and  local  law  to  develop  public  housing 
units  through  the  establishment  or 
selection  of  an  owner  entity,  and  to 
enter  into  all  agreement.s  and  provide  all 
assurances  required  under  this  subpart. 
In  addition,  the  PHA  shall  warrant  that 
it  has  the  legal  authority  necessary  to 
enter  into  any  proposed  partnership  and 
to  fulfill  its  obligations  as  a  partner 
thereunder,  and  that  it  has  obtained  all 
necessary  approvals  for  this  purpose; 

(ii)  Will  use  an  open  and  competitive 
process  to  select  the  partner  and/or  the 
owner  entity  and  shall  ensure  that  there 
is  no  conflict  of  interest  involved  in  the 
PHA's  selection  of  the  partner  and/or 
owner  entity  to  develop  and  operate  the 
proposed  public  housing  units.  In 
addition,  the  PHA  shall  ensure  that: 

(A)  Any  selected  partner  and/or 
owner  entity  complies  with  all 
applicable  State  and  local  procurement 
and  conflict  of  interest  requirements 
with  respect  to  its  sele<:tion  of  entities 
to  assist  in  the  development,  and  u.ses 
a  competitive  process  consistent  with 
the  requirements  set  forth  in  this 
subpart; and 

(B)  If  the  partner  and/or  owner  entity 
(or  any  other  entity  with  an  identity  of 
interests  with  such  parties)  wants  to 
serve  as  the  general  contractor  for  the 
project  or  development,  it  may  award 
itself  the  construction  i:ontract  only  if  it 
can  demonstrate  to  HUD's  satisfaction 
that  its  bid  is  the  lowest  bid  submitted 
in  response  to  a  public  request  for  bids; 

(iii)  Will  be  responsible  to  HUD  for 
ensuring  that  the  public  housing  units 
are  developed  and  operated  in 
accordance  with  all  applicable  public 
housing  requirements,  including  the 
ACC.  and  all  pertinent  statutory, 
regulatory,  and  executive  order 
requirements,  as  those  requirements 
may  be  amended  from  time  to  time.  The 
PHA  must  also  warrant  that  it  will 
provide  for  a  mechanism  to  assure,  to 
HUD's  satisfaction,  that  the  public 
housing  units  will  remain  available  for 
use  by  low-income  families  for  the 
maximum  period  required  by  law.  In 
addition,  the  PHA  must  warrant  that 
any  agreement  providing  for  the 
management  of  the  public  housing  units 
by  an  entity  other  than  the  PHA  shall 
require  that  the  units  be  operated  in 
accordance  with  all  applicable 
requirements  under  this  subpart  for  the 


full  term  of  any  low-income  use 
restrictions. 

(2)  The  PHA  shall  submit  a 
certification  of  previous  participation  in 
accordance  with  procedures  set  forth  in 
24  CFR  part  200,  subpart  H,  and  shall 
ensure  that  a  similar  certification  is 
submitted  to  HUD  by  the  participating 
parties. 

§941.608    Technical  procMsing  and 
approval. 

(a)  Initial  screening.  HUD  shall 
perform  an  initial  screening  to 
determine  that  all  documentation 
required  as  part  of  the  proposal  under 
§941.606  has  been  submitted.  MUD  will 
advise  the  PHA  of  any  deficiencies  in 
the  proposal  and  indicate  that 
additional  information  will  be  accepted 
if  it  is  received  by  a  specified  date. 

(b)  Technical  processing.  Upon 
determining  that  a  proposal  is 
acceptable  for  technical  processing, 
HUD  will  evaluate  the  proposal  to 
determine: 

(1)  Whether  the  PHA  has  the  legal 
authority  necessary  to  develop  public 
housing  units  through  the  establishment 
of  an  owner  entity  and  the  use  of  mixed- 
finance  strategies  in  accordance  with 
this  subpart: 

(2)  Whether  the  proposed  sources  and 
uses  of  funds  set  forth  in  the  proposal 
are  eligible  and  reasonable,  and  whether 
HUD's  preliminary  assessment  of  the 
financing  and  other  documentation 
establishes  to  HUD's  satisfaction  that 
the  mixed-finance  development  is 
viable  and  is  structured  so  as  to 
adequately  protect  the  Federal 
investment  of  funds  in  the  development. 
For  this  purpose,  HUD  will  consider 
(among  other  factors)  the  PHA's 
proposed  methodology  for  allocating 
operating  subsidies  on  behalf  of  the 
public  housing  units;  the  projected 
revenues  to  be  generated  by  any  non- 
public housing  units  in  a  mixed-finance 
development;  and  the  lO-year  operating 
pro  forma  and  other  information 
contained  in  the  proposal; 

(3)  If  applicable,  whether  the  public 
housing  units  in  the  proposed 
development  will  be  comparable  in  size, 
location,  external  appearance  and 
distribution  within  the  development  to 
the  non-public  housing  units; 

(4)  If  public  housing  development 
funds  are  to  be  used  to  pay  for  more 
than  the  pro  rata  cost  of  common  area 
improvements,  whether  the  proposal 
ensures  that: 

(i)  On  a  per  unit  basis  (taking  into 
consideration  the  number  of  public 
housing  units  for  which  funds  have 
been  reserved)  the  PHA  will  not  exceed 
TDC  limits;  and 


(ii)  Any  common  area  improvements 
will  benefit  all  residents  of  the 
development, 

(5)  Whether  the  proposal  complies 
with  all  program  requirements 
including,  if  applicable,  any  comments 
received  from  the  unit  of  general  local 
government  pursuant  to  section  213  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
1439)  (see  24  CFR  part  791,  subpart  C); 
and 

(6)  Whether  the  proposal  is 
approvable  following  completion  by 
HUD  of  an  environmental  review  in 
accordance  with  the  requirements  of  24 
CFR  part  50. 

(c)  Proposal  approval.  HUD  shall  send 
a  notification  letter  to  the  PHA  stating 
that  the  proposal  has  been  approved  or 
disapproved.  For  approved  proposals, 
the  letter  shall  indicate  the  approved 
total  development  cost  of  the  public 
housing  units  in  the  development.  HUD 
will  also  send  to  the  PHA  for  execution 
an  ACC  amendment  and/or  a  grant 
agreement.  If  the  PHA  has  already 
executed  a  front-end  ACC  amendment, 
HUD  will  send  to  the  PHA  for  execution 
a  special  ACC  amendment  for  the 
mixed-finance  development  (and/or  a 
grant  agreement).  The  PHA  shall 
execute  these  documents  and  return 
them  to  HUD  for  execution. 

§  941.610    Evidentiary  materials  and  other 
documents. 

(a)  Submission  of  documents.  As  a 
condition  of  the  release  of  grant  funds 
under  §941.612,  the  PHA  shall  submit 
to  HUD.  within  the  timeframe 
prescribed  by  HUD,  evidentiary 
materials  and  other  documentation,  as 
more  fully  set  forth  in  the  special 
mixed-finance  amendment  to  the  ACC 
(and/or  grant  agreement).  Such 
materials  and  documentation  shall 
include,  but  shall  not  be  limited  to: 

(1)  A  copy  of  executed  development- 
related  contracts  entered  into  by  the 
PHA  or  owner  entity  with  respect  to  the 
development,  and  the  PHA-executed 
ACC  amendment  or  special  mixed- 
finance  amendment  to  the  ACC  (and/or 
grant  agreement); 

(2)  Agreements  that  are  necessary  to 
implement  the  proposal  and  to  ensure 
that  all  requirements  of  this  subpart  are 
satisfied.  Such  agreements  must  be 
submitted  to  HUD  for  review  and 
approval  and  shall  include,  but  shall  not 
be  limited  to: 

(i)  A  deed  restriction,  covenant 
running  with  the  land,  ground  lease,  or 
other  arrangement  of  public  record,  that 
will  assure  to  HUD's  satisfaction  that 
the  public  housing  units  will  be 
available  for  use  by  eligible  low-income 
families  in  accordance  with  all 


applicable  public  housing  requirements 
for  the  maximum  period  required  by 
law; 

(ii)  A  regulatory  or  operating 
agreement  between  the  PHA  and  the 
owner  entity  that  provides  binding 
assurances  that  the  operation  of  the 
public  housing  units  will  be  in 
accordance  with  all  applicable  public 
housing  requirements; 

(iii)  An  agreement  between  the  PHA 
and  the  owner  entity  with  respect  to  the 
provision  of  operating  subsidy  by  the 
PHA  in  accordance  with  this  subpart; 

(iv)  A  partnersiiip  agreement, 
development  agreement,  or  other 
agreement  entered  into  between  the 
PHA  and  its  partner,  or  any  other 
participating  party,  that  establishes  the 
relationships  between  the  parties  with 
respect  to  the  implementation  of  the 
proposal,  including  all  rights  and 
liabilities  (financial  and  otherwise)  of 
the  parties,  a  development  schedule, 
and  the  respective  commitments  of  the 
parties  with  respect  to  the  development 
of  the  public  housing  units.  For 
developments  involving  public  and 
non-public  housing  units  only,  the  PHA 
shall  also  provide  for  an  allocation  with 
the  owner  entity  of  expenses  and  risks 
(e.g..  fire,  exhaustion  of,  or  failure  to 
receive,  syndication  funds,  etc.) 
associated  with  the  development  and 
operation  of  the  development.  The 
allocation  of  expenses  and  risks  shall  be 
based  upon  a  ratio  that  reflects  the 
proposed  bedroom  mix  of  the  public 
housing  units  as  compared  to  the 
bedroom  mix  and  unit  count  of  the  non- 
public housing  units  in  the 
development,  or  as  otherwise  approved 
by  HUD; 

(v)  Any  agreement  relating  to  the 
management  of  the  public  housing  units 
by  an  entity  other  than  the  PHA; 

(vi)  For  developments  consisting  of 
public  housing  and  non-public  housing 
units,  and  in  lieu  of  the  standard 
cooperation  agreement  required  under 
§  941.201(c),  the  PHA  shall  submit  a 
cooperation  agreement  with  the 
applicable  locality  concerning  PILOT 
payments,  local  tax  exemption  and  local 
government  services  on  behalf  of  the 
proposed  public  housing  units.  Such 
payments,  exemption  and  services  must 
be  based  upon  a  ratio  reflecting  the 
proposed  bedroom  mix  of  the  public 
housing  units  as  compared  to  the 
bedroom  mix  of  the  non-public  housing 
units  in  the  development,  or  as 
otherwise  approved  by  HUD.  For 
developments  consisting  only  of  public 
housing  units,  the  PHA  shall  submit  the 
standard  cooperation  agreement 
required  under  §  941.201(c); 

f3)  All  private  or  public  financing 
documents  evidencing  the  availability 


of  the  participating  party(ies)'s 
financing,  the  amount  and  source  of 
financing  committed  to  the  proposal  by 
the  participating  party(ies),  and  the 
irrevocability  of  those  funds.  HUD  may 
require  in  lieu  of,  or  in  addition  to  the 
submission  of  these  documents,  an 
opinion  of  the  PHA's  and  the  owner 
entity's  counsel  (or  other  party 
designated  by  HUD)  attesting  that 
counsel  has  examined  the  availability  of 
the  participating  party(ies)'s  financing, 
and  the  amount  and  source  of  financing 
committed  to  the  proposal  by  the 
participating  party(ies),  and  has 
determined  that  such  financing  has  been 
irrevocably  committed  by  the 
participating  party(ies)  for  use  in 
carrying  out  the  proposal,  and  that  such 
commitment  is  in  the  amount  required 
under  the  terms  of  the  proposal; 

(4)  The  organizational  documents  of 
the  owner  entity,  which  shall  be 
reviewed  by  HUD  (together  with  all 
financing  documents)  to  ensure  that 
they  do  not  provide  equity  investors, 
creditors,  and  any  other  parties,  with 
rights  that  would  be  inconsistent  with, 
or  that  could  interfere  with,  HUD's 
interest  in  the  proposed  development; 

(5)  Evidence  that  all  necessary  actions 
have  been  taken  by  the  PHA  and  other 
participating  parties  to  confer  such 
legally  enforceable  rights  as  will  enable 
HUD  to  protect  its  investment  in  the 
property  and  to  ensure  the  availability 
of  the  public  housing  units  for  low- 
income  persons  for  the  maximum 
permissible  period; 

(6)  Evidence  of  control  of  the  site  by 
the  PHA,  partner,  or  owner  entity 
following  proposal  submission,  for  such 
period  of  time  as  may  be  required  by 
HUD; 

(7)  Evidence  that  construction  or 
rehabilitation  is  permitted  by  current 
zoning  ordinances  or  regulations,  or 
evidence  to  indicate  that  needed 
rezoning  is  likely  and  will  not  delay 
construction  of  the  development; 

(8)  In  addition,  the  PHA  shall  submit 
the  following  certifications  warranting 
that: 

(i)  For  PHAs  receiving  operating 
assistance,  that: 

(A)  There  shall  be  no  disposition  of 
the  public  housing  units  without  the 
prior  written  approval  of  HUD  during 
and  for  ten  years  after  the  end  of  the 
period  in  which  the  public  housing 
units  receiving  operating  subsidy  from 
the  PHA;  and 

(B)  During  a  40-year  period  (which 
may  be  extended  for  10  years  after  the 
end  of  the  period  in  which  the  public 
housing  units  receive  operating  subsidy 
from  the  PHA.  or  as  may  be  otherwise 
required  by  law),  the  public  housing 
units  shall  be  maintained  and  operated 


in  accordance  with  all  applicable  public 
housing  requirements  (including  the 
ACC),  as  those  requirements  may  be 
amended  from  time  to  time; 

(ii)  The  PHA  will  develop  at  least  the 
same  number  of  public  housing  units  as 
were  approved  by  HUD  as  part  of  the 
PHA's  proposal.  Where  the  PHA 
proposes  to  pay  for  more  than  its  pro 
rata  share  of  the  cost  of  common  area 
improvements,  the  PHA  must  also 
certify  that: 

(A)  It  will  develop  the  same  number 
of  public  housing  units  as  were 
approved  by  HUD  as  part  of  the  PHA's 
proposal,  and  will  do  so  within  the  TDC 
limits;  and 

(B)  'The  common  area  improvements 
will  benefit  all  residents  of  the 
development.  If  the  PHA's  proposal 
provides  that  public  housing  units 
within  a  development  will  not  be 
specifically  designated  as  public 
housing  units,  but  shall  instead 
constitute  a  fixed  percentage  of  the 
housing  units  and  number  of  bedrooms 
develop>ed  under  the  proposal,  the  PHA 
must  provide  additional  binding 
assurances  that  the  percentage  of  public 
housing  units  and  number  of  bedrooms, 
as  approved  by  HUD,  will  be 
maintained  as  public  housing  by  the 
owner  entity,  and  that  all  of  the 
requirements  of  this  subpart  will  be 
satisfied  with  respect  to  those  units; 

(iii)  It  will  ensure  that  the 
requirements  of  this  subpart  are  binding 
upon  the  owner  entity  and  any  partner 
of  the  PHA  and,  to  the  extent 
determined  necessary  by  HUD,  upon 
any  other  participating  party.  In 
addition,  in  the  event  of  any 
noncompliance  with  the  requirements 
of  this  subpart  by  any  participating 
party,  the  PHA  agrees  to  take  all 
necessary  enforcement  action  to  ensure 
such  compliance  or,  alternatively,  to 
pursue  any  legal  or  equitable  remedies 
that  HUD  deems  appropriate; 

(iv)  h  will  include  in  all  agreements 
or  contracts  with  the  partner,  owner 
entity,  or  any  other  participating  parties 
receiving  development  funds  under  this 
subpart,  an  acknowledgement  that  a 
transfer  of  the  development  funds  by  the 
PHA  to  the  partner,  the  owner  entity,  or 
other  participating  party,  shall  not  be 
deemed  to  be  an  assignment  of 
development  grant  funds  and  that, 
accordingly,  the  partner,  the  owner 
entity  or  other  participating  party  shall 
not  succeed  to  any  rights  to  benefits  of 
the  PHA  under  the  ACC,  or  ACC 
amendment,  nor  shall  it  attain  any 
privileges,  authorities,  interests,  or 
rights  in  or  under  the  ACC  or  ACC 
amendment; 

(v)  It  will  include,  or  cause  to  be 
included,  in  all  its  agreements  or 
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contracts  with  the  partner,  the  owner 
entity,  or  other  participating  parties,  and 
in  all  contracts  with  any  other  party 
involving  the  use  of  development  grant 
funds  under  this  subpart,  a  provision 
stating  that  nothing  in  the  ACC  or  ACC 
amendments  providing  such  funds,  nor 
any  agreement  or  contract  between  the 
party(ies)  shall  be  deemed  to  create  a 
relationship  of  third-party  beneficiary, 
principal  and  agent,  limited  or  general 
partnership,  joint  venture,  or  any 
association  or  relationship  involving 
HUD; 

(vi)  It  will  ensure  that  the 
development  of  the  public  housing  units 
will  be  in  compliance  with  labor 
standards  applicable  to  the  development 
of  public  housing  including,  but  not 
limited  to,  wage  rates  under  the  Davis- 
Bacon  Act  (40  use.  276a  et  seq).  If  the 
proposed  development  will  include 
public  housing  units  that  are  not 
specifically  designated  units,  the  PHA 
shall  ensure  that  such  labor 
requirements  are  met  with  respect  to  the 
development  of  all  units  that  may,  at 
any  time,  be  used  as  the  public  housing 
units; 

(vii)  It  will  take  all  steps  necessary  to 
ensure  that,  in  the  event  of  a  foreclosure 
or  other  adverse  action  brought  against 
the  owner  entity  with  respect  to  the 
housing  units  (including,  but  not 
limited  to,  the  public  housing  units),  the 
operation  of  the  public  housing  units 
developed  under  this  subpart  shall  not 
be  adversely  affected. 

(9)  Such  additional  documentation  as 
may  be  required  by  HUD. 

(r)  Subsidy  layering  analysis.  After 
the  PHA  submits  the  documentation 
required  under  paragraph  (a)  of  this 
section,  HUD  (or  its  designee)  shall 
carry  out  a  subsidy  layering  analysis 
pursuant  to  section  l()2(d)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3.54.S)  (see  24  CFR  part  4)  to 
determine  whether  the  amount  of 
assistance  being  provided  for  the 
development  ig  more  than  necessary  to 
make  the  assisted  activity  feasible  after 
taking  into  account  the  other 
governmental  assistance. 

§  941.612    Disbursement  of  grant  funds. 

(a)  Front-end  drawdowns.  A  PHA  may 
request  front-end  assistance  for  both 
scattered  or  non-scattered  site 
development  in  accordance  with  the 
following  requirements; 

(1)  Front-end  assistance  may  be  used 
to  pay  for  materials  and  services  related 
to  proposal  development,  and  may  also 
be  used  to  pay  for  costs  related  to  the 
demolition  of  existing  units  on  a 
proposed  site  or  for  preliminary 
development  work; 


(2)  HUD  shall  determine  on  a  case-by- 
case  basis  the  maximum  amount  that 
may  be  drawn  down  by  a  PHA  to  pay 
for  preliminary  development  costs, 
based  upon  a  consideration  of  the 
nature  and  scope  of  activities  proposed 
to  be  carried  out  by  the  PHA; 

(3)  Before  a  request  for  front-end 
assistance  may  be  approved,  the  PHA 
must  provide  HUD  with  such 
information  and  documentation  as  HUD 
deems  appropriate  from  the  list  set  forth 
at  §  941.606.  In  determining  the  extent 
of  the  PHA's  submissions  under  this 
paragraph  (a),  HUD  shall  ensure  that  it 
has  adequate  information  or 
documentation  to  enable  it  to  carry  out 
any  statutory,  executive  order,  or  other 
mandatory  upfront  reviews  under  this 
subpart.  These  reviews  shall  include, 
but  shall  not  be  limited  to, 
environmental  reviews  (including  NEPA 
and  historic  preservation), 
intergovernmental  review,  section  213 
clearance  (24  CFR  part  791,  subpart  C), 
and  subsidy  layering.  If,  upon 
completing  these  reviews,  HUD 
determines  that  the  proposed 
development  is  approvable,  it  may 
execute  with  the  PHA  a  front-end  ACC 
amendment  and  the  special  mixed- 
finance  amendment  to  the  ACC  (and/or 
grant  agreement)  to  provide  advances 
for  the  purposes,  and  in  the  amounts, 
approved  by  HUD. 

(b)  Standard  drawdown  requirements. 
HUD  will  review  the  evidentiary 
materials  and  other  documents 
submitted  pursuant  to  §941.610,  and, 
upon  determining  that  such  documents 
are  satisfactory,  may  approve  a 
drawdown  of  development  funds, 
consistent  with  the  following 
requirements: 

(1)  A  PHA  may  only  draw  down 
public  housing  development  funds  in  an 
approved  ratio  to  other  public  and 
private  funds,  in  accordance  with  a 
draw  schedule  prepared  by  the  PHA  and 
approved  by  HUT).  The  PHA  and  its 
partner  shall  certify,  in  a  form 
prescribed  by  HUD,  prior  to  the  initial 
drawdown  of  public  housing 
development  funds  that  the  PHA  will 
not  draw  down  and  the  partner  will  not 
request  more  public  housing  grant  funds 
than  necessary  to  meet  the  PHA's  pro 
rata  share  of  the  development  costs.  The 
PHA  shall  draw  down  public  housing 
development  funds  only  when  payment 
is  due  and  after  inspection  and 
acceptance  of  work  covered  by  the 
draw.  The  PHA  shall  release  kinds  to  its 
partner  promptly,  normally  within  two 
working  days  of  receipt  of  the  funds 
from  HLJD,  and  only  in  accordance  with 
the  ratio  approved  by  HUD.  The  PHA's 
partner  shall  take  prompt  action  to 
distribute  the  funds,  normally  within 


two  working  days  of  receipt  of  the  funds 
from  the  PHA; 

(2)  Each  drawdown  of  public  housing 
development  funds  constitutes  a 
certification  by  the  PHA  that: 

(i)  All  the  representations  and 
warranties  of  the  PHA,  as  submitted  in 
accordance  with  this  subpart,  continue 
to  be  valid,  true,  and  in  full  force  and 
effect; 

(ii)  The  PHA  is  in  full  compliance 
with  all  of  the  PHA's  obligations 
pursuant  to  this  part  which,  by  their 
terms,  are  applicable  at  the  time  of  the 
drawdown  of  the  public  housing 
development  funds,  and  that  to  the  best 
of  the  PHA's  knowledge,  it  is  not  in 
default  under  the  ACC,  as  amended; 

(iii)  All  conditions  precedent  to  the 
PHA's  authority  to  draw  down  the 
public  housing  grant  funds  have  been 
satisfied; 

(iv)  The  public  housing  grant  funds  to 
be  drawn  down  will  be  used  for  eligible 
costs  actually  incurred  or  to  be  incurred 
in  accordance  with  the  provisions  of 
this  subpart  and  the  approved  proposal; 
and 

(v)  The  ratio  for  the  draw  down  of 
funds  is  satisfied. 

(c)  The  standard  drawdown 
requirements  set  forth  in  paragraph  (b) 
of  this  section  (including  the 
requirement  that  public  housing 
development  funds  must  be  drawn 
down  in  an  approved  ratio  to  other 
public  and  private  funds)  do  not  apply 
to  front-end  assistance  approved  by 
HUD  pursuant  to  paragraph  (a)  of  this 
section. 

§  941 .61 4    HUD  monitoring  and  review. 

HUD  shall  monitor  and  review  the 
implementation  of  the  PHA's  approved 
proposal  in  accordance  with 
requirements  prescribed  by  HUD  in  a 
special  mixed-finance  amendment  to 
the  ACC  (and/or  grant  agreement). 

§941.616    Sanctions. 

In  the  event  the  public  housing  units 
that  are  proposed  to  be  developed  under 
this  subpart  are  not  developed  in 
accordance  with  the  projected 
development  schedule,  the  approved 
proposal,  and  all  applicable  Federal 
requirements,  or  if  the  units  are  not 
operated  in  accordance  with  applicable 
requirements.  HUD  may  impose 
sanctions  on  the  PHA,  and/or  seek  legal 
and  equitable  relief,  in  accordance  with 
requirements  prescribed  by  HUD  in  the 
special  mixed-finance  amendment  to 
the  ACC  (and/or  grant  agreement). 


PART  970— PUBLIC  HOUSING 
PROGRAM— DEMOLITION  OR 
DISPOSITION  OF  PUBLIC  HOUSING 
PROJECTS 

5.  Swjtion  970.2  is  anionded  by 
removing  the  word  "and"  at  the  e-nd  of 
paragraph  (a)(9);  by  lemoving  the  period 
ot  the  end  cr  para>^raph  (a)  10':  and  by 
"dding  new  paragraphs  (a)(l  l]  and 
fa)(l,?),  to  read  as  follows: 


§970.2    Applicabiiity. 

(a)*    •    * 

(11)  A  publi-^  housing  development 
that  is  conveyed  by  a  PHA  to  an  owner 
entity  pursuant  to  an  approved  proposal 
under  24  CFR  part  941,  subpart  F  and 
prior  to  the  determination  of  the  Actual 
Development  Cost  to  enable  an  own>:r 
entity  to  develop  ttie  project  using  the 
mixed-financf:  Jevelopment  method, 
and 

(12)  Public  housing  units  that  are 
developed  pursuant  to  th>:  tnixed- 


finance  development  mfthoii  y'  i4  CFR 
part  941.  subpart  V.  and  that  are 
iecon\:iyed  bv  th^  owner  entit\  tn  th«' 
PHA 

***** 

DhtPil- lai.iidP, '1h    "i'->9f> 

Kevin  Emanuel  Marchman, 

Acting  Assistant  Scl  rjtary  frr  P';'.',    unri 

Indian  Hnusini; 

\Vk  \XH.  96- -10445  r  i!.  d  .5-I->.>*.  S  4>  inil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  486 

IBPD-646-Fq 

RIN  093&-AE48 

Medicare  and  Medicaid  Programs; 
Conditions  of  Coverage  for  Organ 
Procurement  Organizations  (OPOs) 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARV:  This  final  rulo  with  comment 
period  sets  torth  cha^iges  to  the 
conditions  of  coverage  for  organ 
procurement  organizations  (OPOp).  It 
provides  for  exceptions  to  the  OPO 
qualification  and  performance  standards 
under  certain  circumstances,  revises  the 
methodology  for  counting  organs,  and 
extends  the  period  lor  interim  OF'O 
designations  and  notification  of 
termination.  It  also  adds  new 
regulations  relating  to  hospitals  that 
change  OPCJ  designations  when  there  is 
a  change  in  the  OPO  ser\  ice  area. 

This  final  rule  with  comment  period 
modifies  conditions  of  coverage 
previously  set  forth  in  an  interim  final 
rule.  These  changes  are  being  made  in 
re«-ponse  to  public  comments  received 
vn  ttiat  interim  rule.  New  regulations 
contained  m  this  final  rule  implement 
provisions  of  the  Social  Security  Act 
Amendments  of  1994. 
DATES:  Effective  date:  This  final  rule  is 
effective  Mav  31.  1996. 

Comment  date-  Written  comments  on 
the  definition  of  "'donor    (Section  VI  of 
the  preamble)  or  the  hospital  waiver 
piocess  (Xfof  tho  preamble)  will  be 
Considered  if  we  receivo  thoni  at  the 
appropriate  address,  as  provided  below, 
no  inter  than  5  p.m  on  July  1.  1996. 
ADDRESSES:  Mail  written  comments 
(One  original  and  three  copies)  to  the 
following  address:  Health  Care 
Fifiannnp  Administration  Department 
of  Health  and  Huiiidii  St-rvices. 
Attention:  BPl>-64f>-FC.  P.O.  Box  7.518. 
Baltimore,  MD  2i:,i07-0518. 

If  \oa  prefer,  you  may  deliver  your 
w.'-itten  comments  (one  original  and 
three  copies)  to  one  of  fhe  following 
addres-.t;s:  Room  309-G.  Hubert  H. 
Humphre\  Building.  2tJ0  Independence 
Avenue  SVV..  Washington,  DC  ;>r  Room 
C5-09-2b   7500  Security  Boulevard. 
Baltimore.  MD. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 


BPD-646-FC.  Comments  received 
timely  will  be  available  for  pubfic 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

See  section  XV  of  this  preamble  for 
special  instructions  regarding  the 
submission  of  comments  and 
recom.mendations  regarding  the 
information  collection  requirements 
contained  in  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Sheridan.  (410)  786-4635. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Legislative  History 

Medicare  coverage  of  services 
furnished  to  individuals  with  end-stage 
renal  disease  who  require  dialysis  or 
kidney  transplantation  is  authorized 
under  sf'ction  1881  of  the  Social 
Security  Act  (the  Act).  Medicare  also 
covers  certain  other  organ  transplants 
that  HCFA  has  determined  are 
"reasonable  and  necessar>"  under 
section  1862  of  the  Act,  and  pays  for 
those  transplants  and  related  organ 
procurement  services 

Under  the  Medicaid  program, 
payment  is  made  for    medical 
assistance"  as  defined  in  section  1905(a) 
of  the  Act  and  in  our  regulations  at  42 
CFR  Part  440.  Each  State  has  a 
considerable  degree  of  fiexibility  to 
supplement  Medicaid-requirtjd  servici^s 
with  optional  ser\Tices  the  State  elect9"in 
its  State  plan.  States  must  pay  Medicare 
coinsurance  and  deductible  amounts  for 
transplant  services  for  "qualified 
Medicare  beneficiaries,  '  and  must  pay 
for  transplant  services  to  individuals 
under  the  age  of  21  who  receive  early 
and  periodic  screening,  diagnostic,  and 
treatment  services.  In  addition.  States 
may  pay  for  other  transplant  services 
based  on  written  standards  which 
provide  that  similarly  situated 
individuals  are  treated  alike. 

PiiViiient  may  be  made  under  the 
Medic.arp  and  Medicaid  programs  for 
organ  procurement  costs  attributable  to 
payments  to  an  organ  procurement 
organization  (OPO)  only  if  the 
organization  has  been  designated  by  the 
Secretary  as  meeting  the  conditions  for 
coverage  as  an  OPO  OPOs  are  generally 
p.iid  indirectly  for  organ  procurement 
;  osts.  L'sually,  the  transplanting 
hospital  pays  those  costs  to  the  OPO 
and  claims  them  on  its  cost  report.  An 
OPO.  however,  does  have  to  file  a  cost 
report  with  us  at  the  end  of  its  fiscal 


year.  At  that  time,  we  settle  any 
overpayments  or  underpayments  with 
the  OPO. 

Section  1138(b)  of  the  Act  sets  torth 
the  statutorj'  qualifications  and 
requirements  that  an  OPO  must  meet  for 
coverage  of  the  costs  of  its  services  in 
procuring  organs  for  hospitals  under  the 
Medicare  and  Medicaid  programs. 

Title  rV  of  the  Health  Omnibus 
Programs  Extension  Act  of  1988  (Public 
Law  100-607)  contained  the  Transplant 
Amendments  Act  of  1988  This  Act 
contained  amendments  to  section  371  of 
the  Public  Health  Service  Act  (PHS  Act) 
(42  U.S  C.  273).  which  defines  OPOs. 
Specifically,  section  402(c)(1)(A)  of 
Public  Law  100-607  amended  section 
371(b)(1)(E)  of  the  PHS  Act  by  revising 
the  definition  of  "service  area"  that 
must  be  encompassed  by  an  OPO. 
Public  Law  101-274,  enacted  on  April 
23,  1990,  postponed  until  January  1, 
1992.  the  effective  date  of  section 
402(c)(1)(A)  of  Public  Law  100-607 
Additional  legislation  regarding  the 
definition  of  a  ser\'ice  area  was  included 
in  the  Transplant  Amendments  Act  of 
1990  (Public  Law  101-61G).  The  details 
df  these  provisions  are  discussed  under 
section  II  "Service  Area"  of  this 
preamble. 

Section  201(d)(1)  of  Public  Law  101- 
616  redesignated  section  371(b)(2)  of  the 
PHS  Act  as  section  371(b)(3).  That 
section  sets  forth  the  functions  of  an 
OPO.  However,  the  Congress  did  not 
amend  two  textual  references  in  section 
371fb)(l)  to  the  OPO  functions  formerly 
specified  in  paragraph  (2).  Since  that 
was  clearly  an  oversight  and  failure  to 
read  the  section  371(b)(1)  text  as  if  those 
"paragraph  (2)"  references  had  been 
changed  to  "paragraph  (3)"  would  make 
part  of  the  statute  meaningless,  v.e  are 
using  the  corrected  references  in  this 
document. 

Additional  legislation  regarding  OPOs 
was  included  in  section  155  of  the 
Social  Security  Amendments  of  1994 
(Pubhc  Law  103^32  enacted  on 
October  31.  1994).  This  legislation 
amended  section  1138(a)(1)  of  the  Act  to 
require  a  hospital  to  have  an  agreement 
for  notification  of  potential  organ 
donation  only  with  the  OPO  designated 
for  the  area  in  which  the  hospital  is 
located.  Because  this  legislation  was 
passed  after  our  issuance  of  proposed 
and  interim  final  rules  in  1991  and  1994 
respectively  to  implement  statutory 
provisions,  we  did  not  include  any 
revisions  regarding  this  subject  in  those 
publications.  We  are,  however, 
including  revisions  to  the  regulations  in 
this  final  rule  to  reflect  the  provisions 
of  Public  Law  103-432.  These 


provisions  are  discussed  under  section 
XI.  "Waiver  of  Service  Area 
Designations"  of  this  preamble. 

B.  Regulations 

Regulations  regarding  organ 
procurement  are  currently  found  at  42 
CFR  part  486  ("Conditions  for  Coverage 
of  Specialized  Services  Furnished  by 
Suppliers")  under  subpart  G 
("Conditions  of  Coverage:  Organ 
Procurement  Organizations").  The 
existing  regulations  were  recently 
redesignated  from  subpart  D  of  42  CFR 
Part  485  in  a  final  rule  with  comment 
period  published  in  the  Federal 
Register  on  September  29,  1995  (60  FR 
50446).  For  the  benefit  of  the  reader,  we 
are  including  a  redesignation  table.  All 
succeeding  regulations  references  will 
be  to  the  redesignated  sections. 
Throughout  this  preamble,  we  generally 
use  the  new  section  numbers  in  our 
discussion  of  specific  sections.  In  some 
cases,  we  use  both  the  old  and  the  new 
section  numbers  for  ease  of  reference. 


OkJ  section  (sutjpart 

r  ■ 

^iew  section  (subpart 

D  of  part  485 

G  of  part  486 

485.30t 

486.301 

485.302 

486.302 

485.303 

486.304 

485.304 

486.306 

485.305 

486.308 

485.306 

486.310 

485.307 

486.314 

485.308 

486.316 

485.309 

486.318 

485.311 

486.325 

On  June  21, 1991,  we  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (56  FR  28513).  In  it,  we 
proposed  to  implement  section  402  of 
Public  Law  100-607  and  section  201  of 
Public  Law  101-616  by  amending 
certain  sections  of  42  CFR  part  482, 
which  set  forth  the  Medicare  conditions 
of  participation  for  hospitals,  and 
subpart  D  of  42  CFR  part  485,  which,  at 
that  time,  set  forth  the  Medicare  and 
Medicaid  conditions  of  coverage  for 
OPOs, 

In  addition  to  the  provisions 
necessary  to  implement  these  laws,  we 
proposed  some  other  revisions  to  the 
existing  regulations.  These  additional 
regulations  were  derived  from  our 
experience  in  administering  the  OPO 
program  and  not  related  to  legislation. 
The  most  noteworthy  of  these  latter 
provisions  dealt  with  change  of 
ownership  of  an  OPO  and  with 
termination  of  participation  in  the 
Medicare  and  Medicaid. 

These  proposed  regulations  were 
updated,  revised,  and  adopted  in  an 
interim  final  rule  with  comment  period 
issued  on  September  8,  1994  (59  FR 


46513).  Provisions  in  the  interim  final 
rule  which  contained  changes  based  on 
public  comments  included: 

•  Participation  in  the  Organ 
Procurement  and  Transplantation 
Network  (OPTN)  as  one  of  the  Medicare 
conditions  of  participation  for  hospitals. 

•  Certification  requirements  for  an 
OPO 

•  Requirements  for  an  OPO  service 
area. 

•  Requirements  that  an  OPO  obtain 
HCFA  approval  before  entering  into  any 
change  of  ownership,  merger, 
consolidation,  or  change  in  its  service 
area. 

•  Medicare  payment  provisions. 

•  OPO  performance  standards 
We  have  included  detailed 

information  regarding  the  provisions  of 
the  proposed  and  interim  final  rule  with 
comment  period  as  background  in  the 
discussion  of  individual  topics. 

We  received  33  timely  items  of 
correspondence  in  response  to  the 
September  8,  1994,  interim  final  rule 
with  comment  period.  This  final  rule 
with  comment  period  responds  to  the 
comments  we  received  on  the  interim 
final  rule  with  comment  period.  It  also 
contains  revisions  to  the  regulations  to 
implement  provisions  of  the  Social 
Security  Act  Amendments  of  1994 
(Public  Law  103-432).  These  changes  to 
the  conditions  of  coverage  for  OPOs  (42 
CFR  Part  486)  are  discussed  below . 

II.  Service  Area  (§486.307) 

A.  Background 

Before  enactment  of  Public  Law  100- 
607,  the  PHS  Act  provided  that,  unless 
an  OPO' service  area  comprised  an  entire 
State,  it  had  to  be  of  sufficient  size  to 
include  "at  least  50  potential  organ 
donors"  each  year. 

Section  402(c)(1)(A)  of  Public  Law 
100-607  amended  section  371lb)(l)(E) 
of  tlie  PHS  Act  to  require  the  ser\ice 
area  to  be  large  enough  that  the  OPO 
"can  reasonably  expect  to  procure 
organs  from  not  less  than  50  donors 
each  year" 

We  determined  that  this  change 
would  have  resulted  in  a  substantial 
number  of  existing  OPOs  failing  to 
qualify  for  redesignation,  because  we 
interpreted  the  requirement  that  the 
OPO  "can  reasonably  expect  to  procure 
organs  from  not  less  than  50  donors"  to 
be  more  stringent  than  the  requirement 
that  the  service  area  include  "at  least  50 
potential  organ  donors."  According  to  a 
Departmental  study  cited  in  the  Report 
of  the  Committee  on  Energy  and 
Commerce  on  a  precursor  to  the  1988 
legislative  amendments  to  the 
Transplant  Amendments  Act  of  1987 
(H.R.  Rep.  No.  383,  lOOth  Cong..  1st 


Sess.  5-6  (1987)).  the  average  OPO  was, 
at  the  time  of  the  report,  procuring 
organs  from  only  44  donors  per  year 
(Because  more  than  one  organ  may  be 
obtained  from  a  donor,  the  average 
number  of  organs  obtained  per  OPO  f)er 
year  was  about  110.)  Currently,  the 
average  number  of  donors  per  OPO  is 
77,  resulting  in  an  average  of  279  organs 
per  OPO. 

Most  of  the  designated  OPOs  were 
scheduled  for  redesignation  beginning 
in  March  1990  and  would  have  been 
required  to  meet  the  new  requirement 
imposed  by  Public  I>aw  100-607. 
Information  obtained  from  many 
representatives  of  organ  procurement 
organizations  (OPOs)  revealed  that 
almost  one-half  of  the  OPOs  would  not 
have  been  able  to  meet  the  new 
requirement.  Some  organ  prot;urement 
and  transplantation  experts  believed 
that  many  of  the  OPOs  that  did  not  have 
a  realistic  expectation  of  procuring 
organs  from  at  least  50  donors  were 
nonetheless  effective  and  efficient 
entities.  Consequently,  the  Department 
and  other  interested  parties  sought 
statutory  relief  to  avoid  disruption  to 
the  nation's  organ  procurement  system. 

On  April  23,  1990.  Public  Law  101- 
274  was  passed.  It  postponed  until 
January  1.  1992,  the  effective  date  of 
section  402(c)(1)(A)  of  Public  Law  100- 
607,  which  changed  the  definition  of 
"service  area."  Therefore,  the  "at  least 
50  potential  donors"  requirement  would 
have  remained  in  full  force  and  effect 
until  that  date.  However.  Public  Law 
101-616  further  amended  section 
371(b)(1)(E)  of  the  PHS  Act  to  require  an 
OPO  to  have  a  defined  service  area  that 
(1)  is  of  sufficient  size  to  assure 
maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs,  and  (2)  either  includes  an 
entire  Metropolitan  Statistical  Area 
(MSA)  or  does  not  include  any  part  of 
the  area.  Section  201(d)(2)  of  Public  Law 
101-616  required  the  Secretary  to 
publish  a  proposed  definition  of 
"service  area"  by  February  14, 1991, 
and  final  regulations  defining  "service 
area"  by  November  16,  1991. 

In  the  June,  1991  proposed  rule,  we 
specified  in  §  485.304(d)  that  an  OPO 
cover  a  service  area  "*   •   *  of  sufficient 
size  to  assure  maximum  effectiveness  in 
the  procurement  and  equitable 
distribution  of  organs  and  that  either 
includes  an  entire  metropolitan 
statistical  area  as  specified  by  the  Office 
of  Management  and  Budget  or  does  not 

include  any  part  of  such  area 

•   «   *   *** 

In  the  September  1994  interim  final 
rule,  we  revised  proposed  §  485.304(d) 
(now  §  486.306(d))  to  provide  that,  for 
designations  in  1996  and  thereafter,  an 
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OPO's  service  area  must  include  an 
entire  State  or  the  OPO  must  procure 
organs  from  an  average  of  at  'east  24 
donors  per  calendar  year  in  the  2  years 
before  the  year  of  designation.  We 
provided  that  an  OPO  operating  in  a 
noncontiguous  U.S.  State,  a  U.S. 
Territory,  or  a  U.S.  Commonwealth, 
such  as  Hawaii  or  Puerto  Rico,  was 
subject  to  a  specified,  alternative 
standard  beginning  January  1,  1996.  We 
also  provided  that  if  an  entity  has  not 
previously  operated  a.?  a  Medicare- 
certified  OPO.  it  must  demonstrate  that 
it  can  procure  organs  from  at  least  50 
potential  donors  per  calendar  year. 

B.  Public  Comments  and  Our  Responses 

Comment:  One  comraenter  suggested 
that  we  require  that  every  transplant 
center  have  a  working  relationship  with 
an  OPO. 

Response:  Existing  law  and 
regulations  already  require  this 
relationship.  Sections  1138(a)((l)(C)  and 
1 138(a)(3)  of  the  Act  require  that  a 
hospital  have  an  agreement,  as 
described  in  section  371(b)(3)(A)  of  the 
PHS  Act,  with  its  designated  OPO  if  it 
is  to  participate  in  the  organ 
procurement  program.  Medicare 
regulations  at  42  CFR  405.2163  require 
that  every  renal  transplant  center 
"•  *  •  participates  in  a  patient  registry 
program  with  an  OPO  designated  or 
redesignated  under  Part  485,  Subpart  D 
•  •   *  ".  (We  are  changing  this  reference 
to  Part  486.  Subpart  G  in  this  final  rule 
with  comment  period  to  reflect  the 
redesignation).  In  addition,  we  have 
published  in  the  Federal  Register 
notices  containing  the  Medicare 
coverage  criteria  for  heart  (52  FR  10935, 
April  6,  1987),  liver  (56  FR  15006.  April 
12,  1991),  and  lung  (60  FR  6537. 
February  2,  1995)  transplantations.  Each 
of  these  notices  requires  that  a  hospital 
submit  documentation  demonstrating 
the  hospital's  agreement  with  a 
Medicare-certified  OPO  as  one  of  the 
conditions  necessary  for  Medicare 
approval  as  a  facility  for  which 
respective  organ  transplantation  may  be 
covered.  We  believe  that  these 
requirements  meet  the  commenter's 
suggestion. 

Comment:  One  commenter  suggested 
that  more  consideration  be  given  to 
regional  MSAs  than  to  State  boundaries. 
The  commenter  believed  the  current 
policy  results  in  poor  service  to  remote 
areas. 

Response:  It  is  not  clear  to  us  how  the 
current  policy  would  inappropriately 
effect  organ  distribution  to  remote  areas. 
We  believe,  however,  that  the  law  is 
clear  regarding  the  MSAs  and  provides 
little  latitude  for  alternative 
interpretation.  Section  371(b)(1)(E)  of 


the  PHS  Act  provides  that  an  OPO 
"*   *   *  has  a  defined  service  area  that 
is  of  sufficient  size  to  assure  maximum 
effectiveness  in  the  procurement  and 
equitable  distribution  of  organs,  and 
that  either  includes  an  entire  MSA  (as 
specified  by  the  Director  of  the  Office  of 
Management  and  Budget)  or  does  not 
include  any  part  of  the  area."  Thus,  we 
have  no  authority  to  split  MSAs  in 
designating  OPO  service  areas.  Other 
than  repeating  this  statutory  language, 
our  Medicare  regulations  do  not  address 
MSAs. 

As  a  matter  of  practice,  we  designate 
OPO  service  areas  on  a  county  specific 
basis.  An  OPO's  service  area  will 
include  all  of  the  counties  within  the 
MSA  and  as  many  other  counties  as  it 
desires  and  is  awarded  based  on  the 
criteria  in  §  485.308  (now  redesignated 
as  §  486.316).  We  note  that  all  counties 
that  contain  a  hospital  are  assigned  to 
one  of  the  designated  OPOs.  In  addition, 
in  principle,  we  believe  that  organ 
donation  is  most  likely  to  be  enhanced 
where  there  is  a  willing  and  cooperative 
arrangement  between  the  hospital  and 
the  OPO.  Therefore,  we -believe  that  it 
could  be  potentially  deleterious  rather 
than  helpful  to  force  hospitals  in 
counties  that  are  not  officially  part  of  an 
MSA  to  be  served  by  the  OPO  servicing 
the  MSA.  However,  if  the  parties  agree 
that  designation  of  a  regional  MSA 
would  be  helpful,  we  would  not 
preclude  such  designations. 

Comment:  One  commenter  noted  that 
current  terminology  used  by  the  Office 
of  Management  and  Budget  (0MB) 
refers  to  "Metropolitan  Area"  (MA) 
rather  than  MSA  as  the  general  t^rm 
describing  urban  classifications.  Within 
MAs.  there  are  several  categories:  MSA, 
Consolidated  MSAs  (CMSAs).  Primary 
MSAs  (PMSAs),  and  New  England 
County  Metropolitan  Areas  (NECMAs). 
The  commenter  requested  clarification 
as  to  which  MA  categories  are 
applicable  to  the  OPO  regulations. 

Response:  For  purposes  of  the  OPO 
regulations,  MSAs  encompass  the 
current  MA  categories  of  MSA,  PMSA, 
and  NECMA.  A  CMSA  is  comprised  of 
a  number  of  PMSAs  that  are  considered 
separately  for  piu-poses  of  defining  OPO 
service  areas.  In  New  England,  we  use 
NECMAs  rather  than  MSAs  and  PMSAs 
which  are  based  on  townships  rather 
than  county  areas.  Since  OPO  service 
areas  are  defined  based  on  counties,  we 
believe  it  is  more  appropriate  to  use  the 
county  equivalent  MA  designations  in 
New  England  (that  is,  NECMAs).  The 
law  clearly  states  that  we  may  not 
divide  an  MSA  into  the  service  areas  of 
multiple  OPOs.  If  an  OPO's  service  area 
includes  any  part  of  an  MSA,  PMSA,  or 
NECMA,  it  must  include  the  entire  area. 


Comment:  One  commenter  noted  that 
a  newly  established  OPO  could  qualify 
based  on  a  determination  that  it  has  the 
potential  to  procure  organs  from  at  least 
50  potential  donors.  The  commenter 
requested  clarification  as  to  how  the 
organization  would  demonstrate  this 
fact.  The  commenter  also  noted  that 
currently  OPOs  convert  fewer  than  50 
percent  of  the  potential  donors  to  actual 
donors.  Therefore,  it  is  unlikely  that  an 
organization  with  only  a  50-donor 
potential  can  meet  the  24-donor 
criterion. 

Response:  The  current  criterion  for 
qualification  as  an  OPO  servicing  an 
area  of  fewer  than  2.5  million  people  is 
that  the  organization  demonstrate  that  it 
has  the  potential  to  procure  organs  from 
50  donors.  Thus,  the  criterion  we  have 
established  for  newly  functioning  OPOs 
is  identical  to  that  currently  applied  to 
the  existing  OPOs.  We  have  historically 
not  prescribed  how  an  OPO  must 
demonstrate  this  standard  is  met. 
Rather,  when  making  such  a 
determination,  we  have  accepted  the 
information  submitted  by  the  OPO, 
evaluated  it,  and  requested  clarification 
if  necessary.  We  believe  it  is  appropriate 
to  hold  newly  established  OPOs  to  the 
condition  in  place  for  existing  OPOs. 
Thus,  we  do  not  intend  to  specify  how 
such  a  standard  is  to  be  met.  We  will 
continue  to  allow  flexibility  for  the  OPO 
to  come  forward  with  reasonable 
information  to  demonstrate  its  position. 

We  do,  however,  intend  to  take  a 
more  rigorous  look  at  the  information 
than  we  have  previously.  Newly 
established  OPOs  need  to  qualify  at  the 
end  of  a  2-year  period  based  on  one  of 
the  other  criteria.  In  most  cases,  this 
criterion  will  be  an  average  24  donors 
per  year  over  a  2-year  period.  We 
believe  it  would  be  disruptive  to  the 
organ  procurement  industry  to  allow 
OPOs  to  enter  the  arena  only  to  exit  2 
years  later  if  they  cannot  meet  the 
qualification  criteria.  Consequently,  we 
expect  OPOs  to  act  responsibly  and  to 
have  a  specific  plan  for  achieving  the 
long-term  qualification  criteria. 

Comment:  Several  commenters 
expressed  concern  about  the  24-donor 
rule.  For  the  most  part,  these 
commenters  believed  that  some  very 
small  OPOs  are  performing  efficiently  as 
is  evidenced  by  the  fact  that  they  meet 
the  performance  criteria.  The 
commenters  believed  that  the  24-donor 
criteria  is  not  an  appropriate  measure  of 
performance.  They  recommended  that 
no  size  limitations  be  part  of  the 
qualification  criteria  for  designation  as  a 
Medicare-approved  OPO. 

One  commenter  believed  that  we 
should  continue  to  permit  an  OPO  that 
meets  the  performance  criterion  to 
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qualify  if  it  has  an  alternative  local  unit 
(ALU)  to  address  the  equitable 
distribution  issue.  An  ALU  is  an  area 
developed  by  the  OPO  and  approved  by 
the  OPTN  contractor  as  an  nUernative 
area  as  an  aid  to  equitable  distribution. 
An  ALU  may  be  treated  as  a  substitute 
for  the  OPO's  service  area  in  the 
allocation  scheme.  The  commuter,- 
from  a  very  small  OPO  that  is  one  of 
three  OPOs  operating  in  a  single 
medium-size  State,  believed  that  HCFA 
should  continue  to  permit  an  OPO  that 
meets  the  performance  criterion  to 
qualify  if  it  has  an  ALU  to  address  the 
equitable  distribution  issue.  In  the 
commenter's  State,  the  three  OPOs  share 
certain  matched  organs  on  a  broader 
scale  than  they  would  if  the  ALU  were 
not  in  place,  but  the  majority  of  organs 
are  allocated  locally.  The  commenter 
believed  that  the  regulations  should  be 
modified  to  provide  for  an  exception 
criterion  that  would  allow  this  small 
OPO  to  continue  to  qualify. 

Response:  The  qualification  criteria 
are  intended  to  implement  section  371 
of  the  PHS  Act.  Section  371(b)(1)(E)  of 
the  PHS  Act  provides  that  an  OPO  must 
have  a  defined  service  area  that 
"*   *   *   is  of  sufficient  size  to  assure 
maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs    *   *  *."  We  believe  the  use 
of  the  explicit  words  "of  sufficient  size" 
in  the  statutory  language  is  a  clear 
expression  that  the  Congress  intended 
the  Secretary  to  establish  some 
measures  of  size  in  response  to  this 
mandate  in  the  law. 

Further,  when  we  look  at  the 
legislative  history,  we  believe  that  the 
Congress  intended  that  the  service  area 
size  criterion  be  rigorous.  Section  371 
initially  set  the  qualification  criterion  at 
50  potential  donors.  However,  the 
Congress  recognized  that  this  criterion 
was  too  lax.  The  Congress  subsequently 
modified  section  371(b)(1)(E)  in  section 
402  of  Public  Law  100-607  to  require 
the  service  area  to  be  large  enough  that 
the  OPO"*   *   *  can  reasonably  expect 
to  procure  organs  ft-om  not  less  than  50 
donors  each  year". 

When  this  legislation  was  enacted,  we 
recognized  that  setting  the  qualification 
standard  at  this  level  at  that  time  would 
have  resulted  in  decertification  of 
approximately  one-half  of  the  OPOs 
approved  by  Medicare.  Consequently, 
we  sought  legislative  relief  from  the 
statutory  standard.  The  Congress 
responded  to  our  request  with  Public 
Law  101-616. 

We  acknowledge  that  the  fact  that  an 
OPO  procures  24  donors  per  year  is  not 
in  and  of  itself  assurance  of  "maximum 
effectiveness"  in  organ  procurement. 
We  believe,  however,  that  this  criterion 


certainly  contributes  to  the  retention  of 
OPOs  that  are  more  likely  to  be  effective 
in  organ  procurement.  This  is  true 
particularly  for  OPOs  with  service  areas 
that  have  populations  under  1.5  million. 
We  do  not  believe  that  it  is  productive 
and  cost  effective  to  continue  to  retain 
several  OPOs  operating  within  a  single, 
often  small.  State.  In  these  cases,  often 
too  much  time  and  effort  are  spent  in 
competition  with  the  neighboring  OPO 
rather  than  in  organ  outreach.  Generally, 
a  merger  of  a  number  of  small 
competing  OPOs  is  cost  effective 
because  it  results  in  shared  overhead, 
shared  optimal  practices,  and  a  higher 
ratio  of  organs  to  fixed  operating  costs. 

Our  decision  to  proceed  with  the  24- 
donor  rule,  however,  is  not  solely  based 
on  the  maximum  effectiveness  portion 
of  the  statutory  language.  The  law  also 
specifically  requires  that  service  area 
designations  be  sufficiently  large  to 
ensure  equitable  distribution  of  organs. 
Organs  available  for  transplant  are  a 
scarce  resource.  There  are  many  more 
people  on  the  transplant  waiting  list 
than  there  are  available  organs.  Both  the 
Congress  and  this  Administration 
support  transplant  policies  that 
contribute  to  the  equitable  distribution 
of  organs.  We  believe  a  proliferation  of 
a  large  number  of  very  small  OPOs  does 
not  contribute  to  this  goal.  The  organ 
allocation  policies  give  priority,  in  most 
cases,  to  distribution  of  organs  within 
the  service  area.  Consequently,  OPOs 
must  give  first  priority  to  keeping  organs 
procured  within  their  service  areas  for 
transplant  rather  than  dispersing  them 
to  a  larger  area.  The  existence  of  a 
substantial  number  of  small  OPOs  could 
be  disruptive  to  an  effective  large  organ 
allocation  system  because  each  of  these 
OPOs  would  be  keeping  organs  for 
transplant  within  its  own  small  servic:e 
area. 

For  example,  a  small  hospital-based 
OPO  may  have  only  a  single  transplant 
center  (itself)  within  its  service  area.  In 
most  cases,  all  the  organs  procured  ;n 
the  service  area  are  then  transplanted  to 
patients  on  the  waiting  list  at  the 
transplant  center  instead  of  being 
allocated  to  patients  on  a  regional  or 
national  basis.  The  OPO,  in  accordance 
with  the  national  allocation  rules,  is 
transplanting  the  procured  organs  to  the 
highest-ranking  appropriate  patients  in 
the  local  area.  These  patients  may  have 
been  on  the  waiting  list  a  very  short 
time.  Equally  appropriate  patients  in  the 
region  who  have  been  waiting  a  much 
longer  period  of  time  would  not  receive 
the  organs  because  they  are  outside  the 
local  area.  Since  the  OPO  is  servicing 
only  itself,  it  has  an  incentive  to  be  a 
high-performing  OPO.  The  patients  at 
this  center  have  a  shorter  wait  time. 


However,  in  a  neighboring  town  that 
is  part  of  a  larger  OPO  service  area, 
there  may  he  several  hospitals  that  must 
sh.ire  the  organs  procured  from  an  OPO 
that  is  as  fcffective  in  procuring  organs 
as  the  small  OPO.  Because  this  OPO 
must  share  organs  among  several 
transplant  centers,  patients  in  these 
centers  must  wait  considerably  longer 
for  the  needed  lifesaving  organs.  As  a 
result,  there  is  significant  disparity 
among  the  transplant  center  waiting 
times.  In  various  hearings  on  organ 
transplantation  over  the  years  the 
Congress  has  expressed  concern  about 
the  disparity  in  waiting  times  for  organ 
transplantation  among  various 
geographic  areas.  Many  members  of  the 
Congress  have  expressed  a  strong  desii-e 
to  move  toward  a  national  allocation 
methodology  to  mitigate  this  condition. 
We  believe  that  the  definition  of  service 
area  in  the  statute  that  addresses  the 
idea  that  an  OPO's  service  area  be  of 
sufficient  size  to  assure  equitable 
distribution  is  direction  to  the  Secretary 
to  not  only  look  at  OPO  performance  or 
effectiveness  but  to  also  consider  the 
impact  of  service  area  size  on  organ 
distribution  since  very  small  OPO 
service  areas  tend  to  result  in 
disproportionately  short  waits  in  some 
areas  and  disproportionately  long  waits 
in  other  areas.  We  conclude  that  a 
proliferation  of  very  small  OPOs  may 
not  be  consistent  with  an  equitable 
distribution  system  as  required  in  the 
statute. 

While  we  acknowledge  the  existence 
of  an  ALU  for  Lhe  purpose  of  organ 
distribution  may  potentially  mitigate 
some  of  the  concern  regarding  equitable 
distribution,  we  believe  that  there  are 
other  values  associated  with 
establishing  OTO  minimal  service  area 
size  that  cause  us  to  continue  to  support 
this  position.  There  are  many  benefits  of 
the  consolidation  of  OPOs,  such  as  the 
sharing  of  best  practices,  shared 
overhead,  expediency  in  reacting  to 
emergency  situations,  consistent 
procurement  and  transplant  practices, 
and  promotion  of  equitable  treatment. 
We  find  no  benefit  to  the  program  or  the 
American  public  in  retaining  very  small 
OPOs  under  a  system  of  exceptions 
when  there  is  no  potential  that  these 
OPOs  would  ever  meet  the  size 
criterion. 

On  the  other  hand,  we  have  not 
arbitrarily  set  up  criteria  that  restrict 
OPOs  to  a  certain  size  or  population 
ba.se.  We  recognize  that  small  OPOs  can 
.  be  very  effective  in  procuring  and 
distributing  organ*  despite  serving  n 
small  population  area  in  certain 
(.ircumstances.  OPOs  may  qualitv  if  they 
serv  ice  an  entire  State,  rewordless  of  the 
population  or  tho  number  of  donors 
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available.  Similarly,  we  have 
established  special  qualifying  criteria 
for  OPOs  servicing  areas  that  are  not 
contiguous  to  the  rest  of  the  nation. 
OPOs  servicing  Hawaii,  Alaska,  and 
U.S.  territories  must  meet  alternative 
criteria  as  discussed  below. 

We  also  point  out  that  the  criterion  is 
applied  based  on  a  2-year  average.  Thus, 
if  an  OPO  fails  to  meet  the  criterion  in 
one  year  due  to  uncontrollable  or 
unforeseen  circumstances,  it  will  have 
an  opportunity  to  make  up  for  lost 
donors  in  the  following  period.  Since 
this  is  a  static  number,  OPOs  will  be 
able  to  continually  monitor  themselves 
against  this  criterion  and  take  corrective 
actions  as  necessary  to  improve. 

In  evaluating  the  impact  of  this 
criterion  on  the  existing  OPOs  using 
historical  data,  we  are  comfortable  that 
the  criterion  will  not  have  a  major 
adverse  impact  on  the  existing  OPOs. 

Based  on  1994/1995  data,  three  OPOs 
that  would  have  met  the  performance 
criterion  if  it  had  existed  in  that  period 
would  not  have  met  the  24-donors  per 
year  criterion.  However,  one  of  these 
OPOs  would  have  qualified  under  the 
statewide  criterion.  The  remaining  two 
OPOs  are  small  organizations  located  in 
States  with  alternative,  OPOs.  We 
believe  alternative,  high-performing 
OPOs  could  service  the  respedive  areas 
adequately,  while  providing  for  a 
broader  allocation  area  that  is  likely  to 
promote  more  equity  in  Oi-gan 
distribution.  Consequently,  we  continue 
to  believe  that  the  24-donor  rule  is 
appropriate  as  one  of  the  qualification 
criteria. 

In  response  to  the  comment  that  the 
24-donor  rule  is  not  an  appropriate 
measure  of  performance,  we  have 
reviewed  this  requirement.  We  agree 
that  the  24-don3r  rule  is  not  a  measure 
of  performance  but  a  mea.sure  of  service 
area  size.  Furthermore,  it  is  redundant 
to  maintain  this  requirement  as  both  a 
performance  and  a  qualification 
criterion.  All  OPOs  must  meet  all  of  the 
qualification  criteria  to  be  recertified.  It 
serves  no  purpose  to  place  the 
requirement  in  two  separate  sections. 
Therefore,  we  are  deleting 
§486. 310(b)(2)  (formerly 
§485.3()6(b)(2))  from  this  final  rule  with 
comment  period. 

Comment:  Some  commenlers  noted 
that  this  same  criterion  was  both  a 
qualification  standard  and  a 
performance  standard.  The  performance 
standard  is  one  that  is  subject  to  a 
corrective  action  plan.  However,  it  was 
not  clear  whether  the  qualification 
criterion  is  subject  to  corrective  action. 

Response:  As  noted  above,  we  are 
deleting  the  24-donor  rule  as  a 
performance  criterion.  Nonetheless,  we 


think  the  commenters'  concern  that 
there  is  no  provision  for  exception  to 
the  qualification  criteria  is  important. 

The  law  specifically  requires  that  an 
OPO  be  of  sufficient  size  to  assure 
maximum  effectiveness  in  the 
procurement  and  equitable  distribution 
of  organs.  As  discussed  above,  we  do 
not  believe  it  is  in  the  best  interests  of 
the  program  or  the  public  to  establish  an 
exception  system  for  very  small  OPOs 
that  historically  do  not  possess  the  base 
to  achieve  24  donors.  Even  though  such 
a  small  OPO  may  be  performing 
adequately  based  on  its  population  base, 
we  are  concerned  that  the  proliferation 
of  extremely  small  service  areas  runs 
counter  to  the  objectives  of  an  equitable 
national  organ  allocation  system. 

However,  we  recognize  that  an  OPO 
may  experience  unforeseen 
circumstances  beyond  its  control  that 
result  in  the  OPO  failing  to  meet  the 
qualification  criterion  during  a  single 
recertification  period.  Consequently,  we 
are  adding  a  new  §  486.307(d)(3)  to 
provide  for  an  exception  process. 

This  exception  process  is  explicitly 
limited  to  those  OPOs  that  have 
historically  met  the  criteria  and  that 
have  a  specific  plan  to  achieve  24 
donors  per  year  in  the  future.  We  are 
also  allowing  a  one-time  exception  for 
the  transitional  period.  This  exception 
allows  an  OPO  that  meets  the 
performance  standards  in  §486.310  to 
continue  Medicare  and  Medicaid 
participation  for  2  years  while  it  puts  in 
place  a  plan  to  achieve  24  donors  per 
year  in  the  hiture.  (See  Section  X  of  this 
preamble) 

To  receive  the  exception,  an  OPO 
must  file  its  request  with  HCFA  at  least 
15  days  before  its  recertification  date. 
The  request  must  be  in  narrative  form. 
If  the  exception  is  based  on  unusual 
circumstances  the  narrative  must 
explain  in  detail  the  unusual 
circumstances  that  contributed  to  the 
OPOs  failure  to  procure  24  donors  per 
year.  The  exception  request  must  also 
include  data  regarding  the  number  of 
donors  per  year  for  the  5  years 
immediately  preceding  the  present 
designation  period.  For  example,  if  an 
OPO  fails  to  meet  the  qualification 
standard  for  the  1996  designation  period 
and  it  requests  an  exception,  it  must 
submit  data,  by  year,  for  donors 
procured  from  1991  through  1995.  The 
exception  request  must  also  detail  the 
specific  actions  the  OPO  intends  to  take 
to  increase  organ  donors  to  24  per  year. 
Detailed  instructions  concerning  the 
exception  process  and  the  corrective 
action  will  be  included  in  the  manual 
instructions. 

Comment:  One  commenter  wrote 
encouraging  us  to  view  the  qualification 


criteria  as  bare  minimum  which  should 
not  be  weakened  for  any  reason.  The 
commenter  was  concerned  with  the 
discrepancy  between  the  qualification 
standards  for  new  OPOs  and  currently 
existing  OPOs. 

Response:  We  appreciate  support  for 
the  qualification  standards  adopted.  As 
noted  above,  we  believe  it  is  important 
to  maintain  high  standards  to  encourage 
OPOs  to  make  every  effort  to  procure  all 
available  organs.  However,  we  are  not 
aware  of  any  means  to  avoid  a 
discrepancy  in  standards  between  new 
and  existing  OPOs.  That  is,  a  new  OPO 
will  not  have  actual  data  on  any 
objective  measure  of  organ  recovery  or 
transplant  rates.  Consequently,  we  have 
no  alternative  than  to  use  a  measure  of 
potential  procurement  for  the  initial 
designation. 

On  the  other  hand,  if  an  OPO  is  not 
recovering  the  potential  organs,  despite 
the  fact  that  the  area  is  large  enough  to 
support  minimum  recovery  level,  we 
believe  it  would  be  irresponsible  to 
continue  to  allow  that  OPO  to  service 
the  area.  Thus,  while  there  may  be  some 
discussion  as  to  what  exactly  is  the  most 
appropriate  qualification  standard  for 
existing  OPOs,  we  believe  that  there 
should  be  no  alternative  to  setting  the 
standard  using  actual  experience 
measures  as  opposed  to  potential.  Since 
it  is  impossible  to  use  actual  data  for 
new  OPOs  and  we  are  wedded  to.using 
actual  data  for  existing  OPOs.  there 
appears  to  be  no  alternative  but  to  use 
different  standards  for  new  and  existing 
OPOs. 

However,  from  the  context  of  the 
comment,  it  appears  that  the  commenter 
believes  the  standard  for  new  OPOs. 
which  uses  potential  recoveries,  is  more 
difficult  than  the  standard  for  existing 
OPOs.  We  point  out  that  while  the 
number  of  potential  donors  for  new 
OPOs  is  higher  than  the  number  of 
actual  donors  for  existing  OPOs,  we  do 
not  believe  the  standard  for  new  OPOs 
is  more  rigorous.  We  have  been  told  by 
some  OPOs  that  the  average  conversion 
rate  of  potential  organs  is  approaching 
3  to  1.  This  means  that  to  achieve  the 
standard  for  existing  OPOs  of  24  donors, 
a  new  OPO  should  have  an  area  big 
enough  to  have  close  to  72  potential 
donors. 

We  did  not  use  the  72-donor  criterion 
for  several  reasons.  First,  we  believe  it 
is  inappropriate  to  hold  new  OPOs  to  a 
different  initial  standard  than  that 
which  had  to  be  met  by  their 
competitors  when  they  first  entered  the 
program.  Second,  we  believe  that  new 
OPOs  deserve  the  benefit  of  the  doubt 
in  achieving  a  conversion  rate  that  is 
above  the  national  average.  That  is.  a 
new  OPO  may  have  only  50  potential 


donors,  but  because  of  effective 
practices  is  able  to  achieve  a  conversion 
rate  of  2  to  1,  and  thus  would  continue 
to  ment  the  qualification  criterion  at 
recertification  time. 

Comment:  One  commenter  noted  that 
not  all  OPO  service  areas  are  (;ontiguous 
territories.  The  commenter  requested 
that  HCFA  prohibit  OPOs  from 
developing  noncontiguous  areas,  citing 
difficuUy  in  organ  allocation  when 
service  areas  are  separated. 

Re:<ponse:  The  commenter  did  not 
present  any  data  or  examples 
demonstiating  that  noncontiguous  areas 
are  problematic.  Further,  the  iss'.n-  ot 
noncontiguous  scrvic  e  areas  has  not 
presented  a  significrint  problem  lor 
organ  allocation  or  procurement  to  the 
best  of  our  knowiodgy.  Moff  OPOb  that 
have  noncontiguous  service  areas  havo 
f  stablisnod  fiv^ld  offices  in  ea<:h 
'erntory.  Often,  they  have  secuivd 
approval  foi  alteriir.tive  alloijation 
policies  for  eacn  portion  of  the  service 
Oiea.  While  there  may  be  some 
administrative  i.omplexities  associated 
witli  noncontiguous  areas,  this  concept 
has  a^jpeared  to  work  very  well.  Wc  find 
no  reason  to  prohibit  the  practice  in  the 
future. 

C.  Provisions  of  This  Final  Ruh  With 
Comment  Period 

We  are  making  the  following  changes 
to  the  interim  final  rule. 

•  We  are  revising  §  486.306(d).  We 
are  retaining  the  general  requirements 
for  documentation  of  service  area  in 
paragraph  (d)  and  moving  the  specific 
detailed  requirements  in  that  paragraph 
to  new  §  486.307  OPO  service  area 
requirements  and  documentation  and 
including  a  cross-reference  to  §486.307 
in  §  486.306(d).  We  are  making  this 
change  as  a  technical  change  to  allow 
for  a  better  organization  and  readability 
of  the  regulations. 

•  We  are  adding  §  486.307(d)(3)  to 
provide  for  an  exception  process  when 
an  OPO  experiences  unforeseen 
circumstances  beyond  its  control  that 
result  in  the  OPO  failing  to  meet  the 
qualification  criterion  during  a  single 
certification  period.  To  qualify  for  an 
exception,  the  OPO  must  demonstrate 
that  (1)  it  failed  to  meet  the  24-donor 
criterion  due  to  unusual  circumstances 
beyond  its  control,  (2)  it  has  historically 
maintained  a  service  area  sufficient  to 
assure  effective  procurement  and 
equitable  distribution  (that  is,  it  has 
historically  achieved  24  donors  per 
year),  and  (3)  it  has  a  specific  plan  to 
achieve  24  donors  per  year  in  the  future. 

•  We  are  deleting  §  486.310(b)(2) 
(formerly  §  485.306(b)(2)).  This 
paragraph  contains  the  24-donor  rule  as 
a  measure  of  performance.  As  noted 


above,  we  are  keeping  this  measure  as 
a  qualification  criterion 

•  Although  we  did  not  receive  a 
comment  to  this  effect,  we  are 
redesignating  §  486.310(a)(3)  (formeriy 
§485.306(3)(:»)).  that  requires  OPOs  to 
enter  into  a  working  relationship  with 
pny  hospital  or  transplant  center  in  the 
OPO's  service  area  that  requests  a 
warking  relationship,  as  §  486.304(b)(8). 
We  believp  that  this  requirement  is  more 
appropriately  considered  as  a 
qualification  standard  for  OPOs  rather 
than  as  a  performance  standard. 

HI.  Composition  of  the  Board  of 
Directors  of  an  OPO  (§  486.306(fl) 

A.  Background 

Section  485  .504(0  (redesignated  as 
§  486.30^(0)  requires  that  as  one  of  tlic 
conditions  for  qu.i!iticatioii  as  an  OPO 
under  the  Medic^are  and  Medicaid 
piograms.  an  OPO  must  have  a  buard  of 
dirwtois  or  an  advi.sory  board  that  has 
fh»i  authority  to  recommend  policies 
rt-ialing  to  the  donation,  procurenient. 
and  distribution  of  organs.  That  section 
also  specifies  that  the  board  must 
include  members  with  various 
backgrounds  and  areas  of  interest.  In  the 
proposed  rule,  we  included  a  revision  to 
§485  304(0(3)  (now  §486.306(0(3))  to 
allow  either  a  physician  or  an 
individual  with  a  dot;torate  degree  in  a 
biological  science  with  knowledge, 
experience,  or  skill  in  the  field  of 
histocompatibility  to  serve  on  an  OPO 
board  of  directors  or  advisory  board.  In 
the  interim  final  rule,  we  changed  the 
requirement  from  "a  physician  with 
knowledge,  experience,  or  skills  in  the 
field  of  human  histocompatibility"  to  "a 
physician  with  knowledge,  experience 
or  skill  in  human  histocompatibility,  or 
an  individual  with  a  doctorate  degree  in 
a  biological  science  and  with 
knowledge,  experience,  or  skills  in  the 
field  of  human  histocompatibility." 

In  addition  to  this  requirement, 
§  486.306(0  specifies  that  the  board 
must  also  consist  of: 

•  Members  who  represent  hospital 
administrators,  tissue  banks,  voluntary 
health  associations  in  its  service  area,  or 
emergency  room  personnel. 

•  Members  who  represent  the  public 
residing  in  that  area. 

•  A  neurosurgeon  or  another 
physician  with  knowledge  or  skills  in 
the  field  of  neurology;  and 

•  A  transplant  surgeon  from  each 
transplant  center  in  its  service  area  with 
which  the  OPO  has  an  arrangement  to 
coordinate  its  activities. 

While  an  OPO  may  have  more  than 
one  txjard,  the  membership  composition 
specified  in  §486.306(0  must  exist  on  a 
single  board. 


B.  Public  Comments  and  Our  Responses 

Comment:  Several  commenters 
questioned  the  composition  of  the 
policy  board.  Some  commenters 
expressed  i  onccm  with  the  involvement 
of  a  transplant  surgeon  from  each 
transplant  center.  They  interpreted  the 
regulation  as  requiring  that  each 
trans plbnt  surgeon  from  each  center  be 
plated  on  the  board  They  commented 
that  this  pmvision  would  produce  very 
large  and  costly  boards  and  v.ould  give 
transplant  surg^-ons  control. 

Response:  The  commenters 
misinterpreted  the  regulation.  We  are 
not  requiring  that  each  transplant 
surgeon  Vm?  included  on  the  OPO  policy 
Ijoard.  Rather,  we  are  including  .n  the 
reguintions  tiifr  statutory  requirement 
contained  in  s<H:ticn  371(bJilJlG)li){V)  of 
the  PHS  Act  This  section  requires  that 
there  bt  out  transplant  siirgeon  from 
each  transplant  <  enter  witli.i,  ':ie  OPO 
service  area  included  o;i  the  policy 
board 

We  agree  with  the  commenter  that  to 
include  all  transplant  sorgeon-s  would 
be  inappropriate.  Such  a  situation 
would  give  transplant  surgeons  a 
disproportionate  influence  over  OPO 
policie>  We  did  not  intend  to  require 
the  inclusion  of  ever\  traiisplant 
surgeon.  In  fact,  we  read  the  stalite  as 
prohibiting  this  composition.  That  is, 
we  believe  the  statute  does  not  provide 
the  OPO  an  opportunity  to  alter  the 
composition  oi  the  board  from  that 
provided  in  the  law.  Section 
371(b)(l)(G)(i)  of  the  PHS  Act  slates 
clearly  that  the  board  'is  composed  of 

*  *   *  from  each  transplant  center 

*  *   *  o  member  who  is  a  surgeon 

*  *    *.' We  believe  the  use  of  the  article 
"a"  to  modify  transplant  surgeon 
members,  expresses  the  will  of  the 
Congress  that  the  board  be  composed 
using  only  a  single  transplant  surgeon 
from  each  transplant  center  within  the 
service  area.  The  statute  does  not  say 
that  the  board  must  include  at  least  the 
following  members.  Rather  it  clearly 
states  that  the  t)oard  is  composed  as 
directed.  Thus,  OPOs  may  not  add 
additional  members  to  the  jxilicy  board 
other  than  those  specified  in 
§4B6.306(0.  We  are  modifying  this 
section  to  specify  that  the  board  must 
"be  composed  oF',  rather  than  say 

"include  '  to  clarif>'  this  provision. 

Comment:  Another  commenter 
recommended  that  §  486.306(0  be 
modified  to  include  only  a  single 
representative  from  one  of  the 
disciplines  from  each  transplant  center 
on  the  policy  board.  The  commenter 
was  concerned  that  the  current 
regulation  gives  surgeons  a 
disproportionate  influence  on  the  board 
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or  requires  very  large  boards  to  balance 
their  influeiu  e. 

Response:  As  noted  above,  the  statute 
is  very  clear  in  describing  the 
composition  of  the  policy  hoard.  To 
alter  the  composition  would  require  a 
change  in  the  law.  However,  we  are  not 
convinced  that  the  composition 
mandated  in  the  law  is  problematic  in 
most  cases. 

The  law  requires  both  a  neurologist 
and  a  histot^ompatibility  expert  on  the 
board.  In  addition,  it  requires  an 
unspecified  number  of  other  people  that 
may  be  included;  for  example, 
representatives  of  hospital 
administrators,  intensive  care  and 
emergency  room  personnel,  tissue 
banks,  voluntary  health  associations, 
and  members  of  the  public.  Although 
the  law  does  not  specify  the  number  of 
these  representatives,  it  is  clear  that 
there  must  be  multiple  representatives 
through  the  use  of  the  plural  of  the  word 
"members"  in  sections  371(b)(l)(G)(i)  (I) 
and  (II)  of  the  PHS  Act.  In  all  but  a  few 
extremely  large  urban  OPO  service 
areas,  using  only  the  minimum 
representation  from  these  other 
categories  will  result  in  a  fairly  small 
and  balanced  policy  board. 

We  acknowledge  that  there  will  be 
isolated  cases  where  the  requirement  for 
a  surgeon  from  each  transplant  center 
may  be  problematic.  For  example,  we 
are  aware  of  one  OPO  that  services  17 
transplant  centers.  The  inclusion  of  17  . 
transplant  surgeons  will  result  in  a  very 
large  and  potentially  difficult  policy 
board.  Therefore,  we  are  considering 
recommending  a  statutory  change  to  the 
Congress  regarding  the  law  governing 
OPO  board  composition.  In  the 
meantime,  the  boards  must  be 
composed  as  directed  in  the  law. 

Comment:  Other  commenters 
recommended  that  OPOs  be  allowed  to 
establish  committees,  such  as  a  quality 
of  organs  recovered  committee  or  a 
medical  committee,  in  lieu  of  full 
representation  on  the  policy  board  by  all 
surgeons.  Still  other  commenters 
expressed  support  for  inclusion  of  one 
transplant  physician  from  each 
transplant  center  on  the  policy  board. 

Response:  As  noted  above,  the 
composition  of  the  board  is  explicit  in 
the  statute.  We  do  not  have  the 
authority  to  condone  alternative 
governing  strategies.  We  will  consider 
developing  a  recommendation  for 
statutory  change  in  this  regard. 
However,  we  believe  that  the  statute 
would  not  prohibit  OPOs  from 
establishing  the  committees  that  have 
been  suggested.  Such  committees  could 
advise  the  board  and  may  be  very 
helpful  in  developing  the  OPOs 
policies  and  influencing  its  practices. 


We  strongly  encourage  OPOs  to  seek 
opinions  from  their  customers  and 
others  affected  by  their  decisions.  The 
only  problem  we  find  with  the 
commenter's  recommendation  is  that 
such  committees  cannot  be  used  in  lieu 
of  full  representation. 

Comment:  One  commenter  suggested 
that  §  485.304(f)(3)  (now  §  486.306(f)(3)) 
relating  to  histocompatibility 
representation  on  the  board  be 
broadened  further  to  include  a  doctorate 
level  individual  in  bioethics  or  a 
nursing  specialty. 

Response:  We  are  not  certain  if  the 
commenter  intended  that  the 
histocompatibility  requirement  be  met 
by  someone  with  bioethic  or  nursing 
doctorate  level  education  or  that  such 
individuals  be  added  in  addition  to  the 
histocompatibility  person.  We  believe 
that  the  histoc:ompatibility  requirement 
is  extremely  important  to  the  policy 
board  composition.  Histocompatibility 
testing  is  paramount  in  discussing 
policies  related  to  equitable  distribution 
of  organs.  We  believe  that  the 
histocompatibility  representative  on  the 
policy  board  must  be  someone  with  a 
medical  degree  or  a  biological  science 
degree  with  experience  in  human 
histocompatibility. 

The  requirement  included  in 
§  486.306(f)(3)  is  a  reiteration  of  the 
requirement  in  the  statute.  The  current 
law  does  not  authorize  alternative 
education  for  this  requirement. 
However,  the  current  regulations  do  not 
prohibit  an  OPO  from  including 
someone  with  a  doctorate  level 
education  in  nursing  or  bioethics  on  the 
board.  The  statute  does  not  provide 
specific  direction  as  to  the  education  or 
number  of  representatives  from 
hospitals  and  the  public.  An  OPO  could 
certainly  choose  to  include  a  person 
with  advanced  nursing  and  bioethics 
training,  or  both,  as  one  of  these  board 
representatives. 

Comment:  One  commenter 
recommended  that  the  OPO  boards  be 
comprised  of  not  more  than  50-percent 
representation  from  transplant  centers. 

Response:  As  noted  above,  we  have 
described  the  composition  of  the  OPO 
boards  in  this  regulation  in  accordance 
with  section  371  of  the  PHS  Act.  We 
note  that  the  law  does  not  prescribe  the 
number  or  skills  mix  of  representatives 
from  hospitals  or  the  public.  We  expect 
that,  given  that  the  boards  must  include 
a  transplant  surgeon  from  each 
transplant  center,  in  most  cases  the 
transplant  centers  will  be  heavily 
represented  on  the  boards. 

We  believe,  however,  that  it  is 
unnecessary  and  inappropriate  to 
dictate  the  percentage  of  transplant 
center  representatives  on  the  board.  We 


believe  that  each  OPO  is  best  equipped 
to  determine  the  needs  of  its  operation 
and  the  community.  Given  the  number 
of  transplant  centers  in  the  OPO's 
service  area,  such  a  requirement  could 
result  in  extremely  large  boards  which 
could  be  costly  to  the  OPO  and, 
consequently,  the  Medicare  and 
Medicaid  programs.  Further,  we  do  not 
believe  that  the  statute  supports  such  a 
requirement  because  the  law  was 
deliberately  vague  in  its  use  of  the  term 
"representatives"  as  opposed  to  use  of 
limiting  article  "a"  in  the  requirements 
regarding  members  of  the  board. 

However,  given  the  rigorous 
performance  standards  that  OPOs  must 
meet,  we  expect  that  each  OPO  will 
ensure  as  broad  a  representation  as 
practicable  in  setting  up  its  policy 
board.  We  expect  that  it  would  want  to 
seek  out  increased  involvement  with 
donor  hospitals  and  public 
representatives  to  achieve  innovative 
strategies  to  increase  donation  rates. 
OPOs  that  fail  to  modify  their  boards  to 
achieve  a  balance  in  representation  from 
the  donor  community  and  the  transplant 
community  are  likely  to  feel  the 
consequences  in  failure  to  meet 
performance  standards.  Thus,  although 
we  are  not  specifying  the  percentage  of 
representatives,  we  are  holding  OPOs 
accountable  for  appropriate  decisions. 

C.  Provisions  of  this  Final  Rule  With 
Comment  Period 

We  are  clarifying  §  486.306(f)  by 
revising  the  language  describing  the 
OPO  board.  The  revised  language,  "the 
advisory  board  must  be  composed  of  the 
following,"  more  clearly  indicates  that 
there  is  no  discretion  to  add  or  remove 
skills  to  the  mix  on  the  board. 

IV.  Equitable  Distribution  of  Cleans 
(§486.306(i)) 

A.  Background 

In  a  proposed  revision  to  §485.304(i) 
(now  §  486.306(i)),  we  specified  that  an 
OPO  must  have  a  system  to  allocate 
donated  organs  equitably  among 
transplant  centers  and  patients 
accoriding  to  established  medical 
criteria.  This  revision  was  made  to 
include  the  word  "equitably"  in  the 
previously  existing  requirement.  In  the 
interim  final  rule  with  comment  period, 
we  changed  the  requirement  to 
eliminate  the  allocation  of  organs  among 
"centers"  and  to  specify  the  medical 
criteria  that  the  system  must  operate 
under;  that  is,  they  must  be  consistent 
with  Centers  for  Disease  Control  and 
Prevention  (CDC)  standards  and  with 
OPTN  rules.  We  made  the  former 
change  to  be  consistent  with  section 
371(b)(3)(E)  of  the  PHS  Act. 


/?.  Public  Comments  and  Our  Respnnsfis 

Comment:  One  commenter  believed 
there  was  now  an  absence  of  a 
requirement  for  OPOs  to  equitably 
distribute  organs.  Another  commenter 
recommended  that  Ihaie  be  a  follow-up 
mechanism  to  ensure  that  OPOs  use  a 
system  to  allocate  organs  .according  to 
established  medical  criteria. 

Response:  The  regulations  at 
§  4«6.306(i)  require  OPOs  to  have  a 
system  to  equitably  allocate  donated 
organs  among  transplant  patients  that  is 
consistent  with  the  CDC  and  the  OPTN 
rules.  We  made  the  change  in  the 
interim  final  rule  to  specifically  add  the 
word  "equitably"  to  the  distribution 
requirement  Currenil>,  the  OPTN 
develops  a  national  organ  allocation 
system.  The  sysiom  is  developed  by  the 
membe-rship  .md  is  medically  b<iscd. 
Although  wv  ar«  awrirtj  of  isolated 
instances  of  OPOs  using  allocation 
.■systems  that  do  not  comport  with  the 
national  OPTN  rules,  we  do  no*  believe 
that  t:.is  situation  is  widespread. 
Consequently,  we  believe  it  is 
unneces.sary  to  er.tablish  e  formal 
r.;echan;?m  to  evaluate  OPQ  allocation 
methodologies  at  this  time.  However, 
we  inviie  the  public  lo  advise  the 
Departmtnt  of  incidents  of  organ 
Hl!o(.ation  that  faii  outside  the 
ostablii'hcd  system.  Incidents  should  be 
rupo'ted  to  ludith  B.  Braslcw,  Director. 
Division  of  Orgcn  Transplantation, 
Room  7-18,  .ifioO  Fishers  Lane, 
RockviUe.  Ml")  2ilR57. 

Comment-  Two  commenters  requested 
t  iaritication  regarding  the  reference  to 
the  CDC  standards.  They  noted  that  the 
CDC  guideline.s  were  published  as 
>.'ijidf>!ines,  not  rules.  Thev  inquired  if 
inclusion  in  t»  48.5.30411)  {'lOw 
§486.306(1))  sets  these  guidelines  as 
si-i:idard:;  of  practice  for  the  entire     _ 
Irrjnsplant  community. 

Hasponse:  Section  486.306(i)  requires 
that  an  OPO's  system  of  distribution  of 
organs  amona  pat;uats  be  consistent 
with  the  CDC  standards  For  the  most 
part,  these  CDC  .standards  relate  to 
sf  leening  potential  organ  donors  and" 
organs  recovered  for  Human 
Immunodeficiency  Virus  (HIV) 
ii.fection.  We  believe  tliat  the 
monitoring  tcr  HIV  infection  is  critical 
and  is  an  essential  element  forMeduar*' 
certification  of  OPOs.  In  fact,  in  section 
371(h)(3)(C)  of  the  PHS  Act,  the 
Conert'bS  has  specifically  required  that 
OPOs  evaluate  an  organ  for  HIV 
iiifectir-n. 

txclusion  of  prospective  blood  donors 
based  on  their  mknowledged  risk 
fat  tors  for  HIV  infection  b^t^nn  in  1983. 
In  1P35.  when  the  lest  for  ttie  HIV 
antibody  became  available,  srreeninp,  of 


prospective  donors  of  blood,  tissue  and 
organs  began.  Both  measures  have 
reduced  remarkably  the  transmission  of 
HIV  via  these  routes.  A  1991 
investigation ,  however,  determined  that 
several  recipients  had  been  infected 
with  HIV  by  an  organ/tissUe  donor  who 
had  negative  HIV  antibodies  at  the  time 
of  the  donation.  This  occurrence  raised 
questions  about  the  need  for  additional 
Federal  oversight  of  transplantation  of 
organs  ;ind  tissues. 

A  woric-group  was  formed  by  tfie 
Public  Health  Service  (PHSj  to  address 
transmission  of  HIV  through 
transplantation  of  human  tissue.  This 
group  nroduced  a  set  of 
recoinmendations  that  were  included  in 
the  CDC  Guidelines  that  we  have 
i:icluded  as  an  appendix  to  subpart  G  of 
part  486  and  referenced  in  the  OPO 
regulations.  OPOs  must  abide  by  the 
CJX]  guidelines  to  qualify  for  Medicare 
and  Medicaid  <:ertification. 

In  developing  the  re<onimendalions. 
the  PHS  sought  assistance  from  public 
anH  private  heaUh  professionals  and 
representatives  of  the  transplant 
community,  public  health  and  other 
organizations.  A  total  of  37  external 
consultants  and  18  govemmenl  staff 
for.T.ulated  the  recommendations.  Thesy 
reco;nn>endations  address  issues  such 
as  donor  screening;  quarantine  of  tissue 
from  a  livin<»  donor;  inaclivation  or 
elimination  of  infectious  orgaiiisms  in 
oi-gans  and  tissues  br^orfi 
transphiitatinn;  timely  detectiop. 
repcrtini^,  and  tracking  of  potentially 
infected  tissues,  organs  and  recipients; 
and  recdll  of  stored  tissues  from  donor* 
found  alter  donation  to  lia've  been 
Infected.  Factor^  considered  in  the 
Je\e!upr;ient  rf  th^se  guidelines 
included  diiterences  between  the 
screening  ot  living  and  cadaveric 
donors;  time  constraints  due  to  or^ap/ 
tissue  viability  that  may  preclude 
pe.-forrninp.  ct^rtain  screening 
nrocedures;  differences  in  the  risk  ot 
HIV  transmission  from  various  organs 
and  tissues;  differences  between 
systems  for  pro<:uring  and  distributing 
organs  and  tissues;  the  effect  of 
screening  practices  on  the  limited 
availability  of  organs  and  some  tissues; 
and  the  benefit  of  the  transplant 
recipients. 

The  CDC  guidelines  are  intended  to 
promote  public  health  and  saletv  Thev 
were  not  arrived  at  without  appropriate 
assessment  of  the  risks  and  benefits  for 
the  public  health  of  Americans.  We 
hilly  support  the  CDC  guidelines  and 
have  attempted  to  assure  compliance 
with  them  through  inclusion  in  the 
Medicare  conditions  of  covurage.  Thus, 
tiie  inclusioTi  of  the  CDC  guidt  lines  as 
.T  requirement  for  OPOs  does  give  the 


CIXJ  guidelines  regarding  organ 
allocation  the  forc-e  ot  regulation.  That 
is,  any  OPO  found  to  be  failing  to 
conduct  appropriate  screening  or 
distributing  organs  that  are  not  in 
(omplianre  with  the  CDC  guidelines  for 
organ  allo<:ation  can  be  found  out  of 
compliance  with  the  qualifications  for 
becoming  a  Medicare-  or  Medicaid- 
certified  OPO  and  have  its  certification 
terminated. 

However,  we  acknowledge  that  the 
reference  to  the  CDC  guidelines 
contained  in  the  interim  final  rule  with 
comment  period  is  not  sufncienlly  clear 
on  this  point  Consequently,  we  are 
revising  §486.306(11  to  spe<.ifically 
incorporate  h\  reference  the  CDC 
guidelinei.  The  guidelines  were  issued 
as  one  of  the  CDC  Morbiditv  and 
Mortality  Weekly  Reports.    Guidelines 
on  Preventing  Transmission  ot  Human 
Iinmunodbficienty  Virus  Th:ough 
Transplantation  of  Human  Tissue  and 
Organs,"   Vol.  43,  No.  PR-d.  May  20. 
1994 

We  did  not  receive  a  forma!  comment 
on  the  application  of  the  CDC  guidelines 
during  tlie  puhlic  comment  period  for 
ttie  interim  final  rule  We  understand, 
however,  that  OPOs  have  taken  the 
position  thai  acctptance  of  recovered 
organs  is  a  matter  of  patient  choice 
Some  patie  its  are  so  dangercusiy  ciose 
to  death  while  on  die  waiting  nst  that 
they  art  wiliing  to  risk  receiv  uiv;  an 
organ  potentiailv  infected  with  a  fatal 
virus  rather  than  risk  the  chaPC*:  of  rot 
hndin^  m  a  iiincly  manner  an 
.nopropriaie  healthy  orghu.  Scn.e  OPOs 
iipport  the  pa'icnt  ha',  ing  the 
opportunity  lo  make  this  thcict  for 
•ht  .iLselvj^s  and  believe  ti;:  CDC 
guidelines  prohibit  'his  prsct.ce. 

The  iaw  ai  s^:tion  3ri(b)t  jUCJ  of  tlie 
PHS  Act  is  i.!f'3r  regarding  t^--t!i;g  tnr 
infection  wnh  tht-  etielogic  oger.ts  (HI\'- 
1  and  HIV-21  tcr  .fcquire^i  innune 
dehciijucy  s.  ndro.ne  a'ld  taking  sleps  to 
prevent  exposure  to  HiV  thro-igh 
iraivsplariatioii  c,f  the-^e  ur.'.ans. 
Regardless  of  the  person? I  profer«^nce  ut 
a  polentiai  recipient  ot  the  opipujii  of 
the  OPO  slaff.  the  law  requires  that 
potential  donors  be  tested  for  viral 
markers  for  HIV-1  and  HIV-i.  and  if 
fuund  to  he  ir!»pt:ti»d.  organs  »rom  that 
donor  are  not  to  ht  trcnsplanteo 

The  CiX:  guidelines,  howmt r.  do 
pprinit  seme  measure  ot  judgnie.if  for 
organs  ipsted  ne-jytivt;  for  HIV 
e»'oiogica!  agents,  but  ppicured  from 
(io'inrs  who  have  demonstrated  high- 
ri.sk  behaviors.  The  roconiinei.Uation  in 
liic  CDC  )4Uideline«.  on  dcnor  -...reening 
state  that  •  '    ■    *  Kegardh-ss  j1  the  HIV 
.intibodv  te*;!  re.=.i.iis.  persoi.s  who  .nee! 
my  of  the  nioh-risk  critnrM  should  be 
excluded  from  donation  of  organs  or 
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tissues  unless  the  risk  to  the  recipient  of 
not  performing  the  transplant  is  deemed 
to  he  greater  than  the  risk  of  HIV 
transmission  and  disease.  In  such  a 
ca.se,  informed  con.sent  regarding  the 
possibiUty  of  HIV  fransmi.ssion  should 
be  obtained  from  the  recipient.  *   *   *" 

Thus,  while  compliance  with  the  CDC 
guidelines  requires  OPOs  to  conduct 
screening  of  donors  through  asking 
questions  about  the  potential  donor's 
behavior  relative  to  HIV-risk  factors,  the 
guidelines  do  not  unilaterally  prohibit 
transplantatiun  of  the  organs  from 
donors  found  to  have  high-risk 
behavioral  criteria  who  have  negative 
HIV-1  and  HIV-2  serologic  tests.  The 
OPO  may  procure  the  organs  from  such 
donors  and  make  the  information 
concerning  HIV-risk  factors  available  to 
the  transplant  surgeon.  The  transplant 
surgeon  will  then  assess  the  risk  factors 
for  HIV  against  the  risk  associated  with 
delaying  transplantation  and  together 
with  the  potential  recipient  (and  his  or 
her  family  if  appropriate)  make  a 
decision  to  accept  or  reject  the  organ.  It 
is  imperative,  however,  that  full 
information  regarding  the  risk  factors  be 
disclosed  by  the  appropriate  transplant 
surgeon  to  the  potential  recipient. 

C.  Provisions  of  this  Final  Biile  With 
Comment  Period 

We  are  including  the  specific  CDC 
guidelines  cited  in  the  interim  final  rule 
as  appendix  A  of  part  43fi  subpart  G.  We 
are  also  clarifying  the  reference  to  the 
CDC  guidelinf!s  in  §  486.3()fi{i).  As  a 
result  of  these  revisions,  we  are  making 
the  guidelines  required  standards  for 
OPOs. 

V.  Testing  of  Organs  (§486.306  (q)  and 
(s)) 

/\.  Background 

In  the  proposed  rule,  we  added  a  new 
§  48r...3U4(r)  (now  ^4Hf).30ti(qJj  to 
require  OPOs  to  assurf;  appropriate  tests 
consistent  with  OPTN  standards  and 
CDC  guidelines  are  ptjrfomied  to 
prevent  the  acquisition  of  organs  that 
are  infected  with  the  HlV-1  and  HIV- 
2  etiologic  agents  for  acquired  immune 
deficiency  syndrome.  In  the  interim 
linal  rule,  wo  redesignated  thei.ontents 
of  paragraph  (r)  as  paragraph  (q)  and  the 
contents  of  paragraph  ((])  as  paragrapli 
(r)  and  added  a  new  paragraph  (s). 
Revised  paragraph  (r)  required  OPOs  to 
assist  hospitals  in  establishing  and 
implementing  protot;ols  for  making 
routine  inquiries  about  organ  donations 
by  potential  donors.  New  paragraph  (s) 
re<|ijired  OP(Js  to  ensure  tliat  serologic 
te.sting  for  HIV  -1  and  HIV-2  viiai 
markers  is  performed  on  potential 
donors  i:onsistent  with  OPTN  rules  and 


CDC  guidelines  for  solid  organ 
donation. 

B.  Public  Comments  and  Our  Responses 

Comment:  One  commenter 
recommended  that  we  include  standard 
provisions  that  are  required  for  all 
hospital  donation  protocols.  The  two 
provisions  the  commenter  specifically 
suggested  were  that  (1)  hospitals  refer 
all  potential  donors  to  the  OPO  before 
donation  has  been  mentioned,  and  (2)  a 
trained  professional  be  involved  in  all 
donation  requests. 

Response:  We  believe  that  tlie 
suggested  protocols  are  good  and  are 
likely  to  work  quite  effectively  for  many 
OPOs  and  hospitals.  However,  it  is 
inappropriate  to  regulate  specific 
donation  protocols  at  this  time.  There 
are  many  different  protocols  that  can  be 
highly  effective  in  organ  donation.  We 
do  not  wish  to  stifle  the  development  of 
innovative  means  of  increasing  the 
procurement  rate  by  regulating  specific 
methodologies  or  protocols. 

Comment:  One  commenter  expressed 
concern  with  the  requirement  in 
<^485.304(s)  (now  §486.306(s)) 
regarding  CDC  guidelines  for  preventing 
transmission  of  HIV  through 
transplantation  of  human  tissue  and 
organs.  The  commenter  noted  that  an 
OPO  has  no  knowledge  of  what 
information  the  transplant  center 
provided  to  the  potential  recipients 
regarding  their  informed  consent  to  the 
risks  of  transmission  of  infections.  The 
commenter  suggested  alternative 
language  descrihing  an  OPO's 
responsibility  to  make  information 
available  to  the  transplant  center.  This 
language  would  state  that  an  OPO  is  not 
responsible  for  the  decision  to 
transplant  high-risk  organs  in  life- 
threatening  situations. 

Response:  Section  48,5.304(s)  (now 
§  486.306(s))  requires  that  OPOs 
"Ensure  that  donors  are  tested  for 
human  deficiency  viral  markers 
consistent  with  OPTN  rules  and  CDC 
guidelines  for  solid  organ  donation." 
Similarly.  §485.304(1)  (now 
§  486.3u'6(i))  requires  that  the  OPO 
allocate  organs  in  accordance  with  these 
guidelines.  OPOs  are  responsible  for 
testing  and  allocating  organs  in 
accordance  with  these  guidelines. 

If  an  OPO  only  allocates  organs  that 
comply  with  the  guidelines  to  a 
transplant  hospital,  a  transplant  center 
would  receive  a  high-risk  organ  to 
Ir.Tnsplant  to  the  recipient  only  on  a 
vt!ry  rare  and  carefully  .sele<:ted  basis. 
1  lie  OPO  is  required  to  ensure  that 
informed  consent  of  the  recipient  is 
obtained.  Thus,  while  the  commenter  is 
accurate  in  the  statement  that  an  OPO 
does  not  formally  have  direct  contact 


with  the  recipient,  we  do  not  agree  that 
such  a  situation  in  any  way  alters  the 
responsibility  of  an  OPO  to  follow  the 
CDC  guidelines  regarding  testing  and 
allocation  of  organs.  We  expect  that  in 
these  rare  cases  the  OPO  will  work 
closely  with  the  transplant  center  to 
impress  upon  the  center  the  importance 
of  getting  informed  consent 
documentation  to  the  OPO  timely.  We 
expect  hospitals  will  cooperate  with  the 
OPOs  in  meeting  this  requirement. 

An  OPO's  responsibility  does  not  stop 
with  testing  the  donor  and  making 
information  available  to  the  transplant 
center  The  regulations  go  beyond  this 
to  require  the  OPOs  to  allocate  organs  in 
accordance  with  CDC  guidelines.  We 
believe  it  is  appropriate  to  continue  to 
hold  OPOs  responsible  for  compliance 
with  the  CDC  guidelines  for  allocation 
as  well  as  testing.  Therefore,  we  are  not 
modifying  the  regulations  as 
recommended  by  this  commenter. 
However,  as  we  stated  above  in 
discussing  §486. 306(i),  we  beUeve  that 
the  nonspecific  reference  to  the  CDC 
guidelines  could  be  confusing.  Thus,  we 
are  (larifying  the  regulations  to  include 
a  reference  to  the  CDC  guidelines  in 
§486.306(s).  The  guidelines  are  also 
included  as  an  appendix  to  part  486 
subpart  G. 

Comment:  One  commenter  suggested 
we  also  require  OPOs  to  use  the 
guidelines  and  recommendations  of  the 
FHS  workgroup  on  the  testing  of  organ 
donors  for  the  presence  of  hepatitis. 

Response:  Unlike  the  requirement  for 
testing  for  HIV  viral  markers,  which  is 
contained  in  section  371(bj(3)(C)  of  the 
PHS  Act,  there  is  no  express  legislative 
authority  to  mandate  a  requirement  for 
hepatitis  testing.  Although  we  believe 
that  hepatitis  testing  is  not  precluded  by 
the  law,  there  is  no  clear  indication  in 
either  the  statutory  language  or  the 
legislative  history  indicating  the 
Congress  intended  that  the  direction 
provided  for  HIV  testing  be  expanded  to 
other  infectious  diseases. 

We  believe  that  it  would  be 
permissible  to  issue  a  regulation 
requiring  hepatitis  testing  for  potential 
organ  donors.  However,  we  believe  that 
it  would  be  imprudent  to  proceed  with 
such  a  requirement  without  the  benefit 
of  a  prior  public  comment  period  to 
solicit  the  input  of  the  industry  and 
other  interested  parties.  We  recognize 
that  there  are  significant  OPO  concerns 
that  must  be  considered  before  we 
proceed  with  any  proposal  to  require 
testing  for  hepatitis.  We  especially  want 
to  consider  any  cost  impact  and 
potential  for  decline  in  organ  donations 
before  we  develop  a  regulatory  change 
of  this  nature.  Consequently,  we  are 
inviting  public  comment  on  this  issue  at 


this  time.  If,  afler  considering  any 
comments  we  receive,  we  believe  that 
change  in  the  regulations  is  appropriate, 
we  will  issue  a  new  regulation. 

C.  Provisions  of  the  Final  Rule  With 
Comment  Period 

We  have  revised  §  486.306  (q)  and  (s) 
to  include  a  reference  the  CDC 
guidelines  as  standards  in  this  final  rule 
with  comment  period.  We  have  also 
included  the  CDC  guidelines  as  an 
appendix  to  part  486  subpart  G. 

VI.  Qualification  Data  (§  486.306(t)) 

A.  Background 

In  the  interim  final  rule  with 
comment  period,  we  added  §485.304(t) 
(now  §  486.308(t))  to  enable  us  to  verify 
an  OPO's  compliance  with  the 
performance  standards.  Section 
486.306(t)  requires  an  OPO  to  submit 
accurate  data  to  us  within  15  days 
following  the  end  of  a  calendar  year 
(unless  otherwise  notified),  giving 
information  on  the — 

•  Population  of  designated  service 
areas  based  on  the  most  recent  U.S. 
Bureau  of  the  Census  data; 

•  Number  of  actual  organ  donors; 

•  Number  of  kidneys  procured; 

•  Number  of  kidneys  transplanted; 

•  Number  of  extrarenal  organs  by 
type  procured;  and 

•  Number  of  extrarenal  organs 
transplanted. 

B.  Public  Comments  and  Our  Responses 

Comment:  One  commenter  believed 
that  there  are  multiple  interpretations 
for  the  terms  for  "actual  donor"  and 
"procured"  that  are  used  in  the 
performance  standards.  The  commenter 
recommended  that  HCFA  adopt  the 
definitions  that  have  been  developed  by 
the  OPTN  contractor. 

Response:  Because,  in  the  case  of  the 
OPO  performance  criteria,  we  are  using 
criteria  that  are  based  on  the 
performance  of  peers,  it  is  important 
that  all  OPOs  use  the  same  data 
definitions  to  report  data  uniformly.  We 
surveyed  the  use  of  various  terms 
within  the  industry,  including  the 
OPTN  contractor,  and  developed  the 
following  definitions: 

•  Kidneys  recovered — The  number  of 
kidneys  recovered  is  the  actual  number 
of  kidneys  the  OPO  recovers  with  the 
intent  to  transplant.  Kidneys  recovered 
that  are  intended  for  research  are  not  to 
be  included  in  the  count.  However,  if  a 
kidney  was  recovered  with  the  intent  to 
transplant  but  was  not  actually 
transplanted  due  to  unforeseen 
circumstances,  it  may  be  counted. 
Kidneys  recovered  en  bloc  are  counted 
as  two  kidneys. 


•  Kidneys  transplanted — The  number 
of  kidneys  transplanted  is  the  actual 
number  of  kidneys  that  were 
transplanted  into  recipients.  Kidneys 
transplanted  en  bloc  are  counted  as  two 
kidneys.  Kidneys  transplanted  as  part  of 
multiple  organ  transplants,  for  example, 
kidney-pancreas  transplants,  are 
counted  as  both  a  kidney  transplant  and 
an  extrarenal  transplant. 

•  Extrarenal  organs  recovered — ^The 
number  of  extrarenal  organs  recovered 
is  the  actual  number  of  hearts,  livers, 
lungs,  and  pancreas  the  OPO  recovers 
with  the  intent  to  transplant.  Each  organ 
is  counted  individually  regardless  of  the 
number  of  organs  transplanted  into  the 
same  recipient. 

•  Extrarenal  organs  transplanted — 
The  number  of  extrarenal  organs 
transplanted  into  recipients.  Each  organ 
is  counted  individually  regardless  of  the 
number  of  organs  transplanted  into  a 
single  recipient. 

We  had  initially  collected  data  from 
the  OPOs  using  alternative  definitions 
that  may  have  disadvantaged  some 
OPOs  serving  hospitals  that  frequently 
engaged  in  multiple  organ  transplants, 
such  as  heart-lung  transplants,  bilateral 
lung  transplants,  and  kidney-pancreas 
transplants.  We  believe  these  revised 
definitions  treat  OPOs  fairly.  We  note 
that  the  OPTN  contractor  has  agreed  to 
use  these  common  definitions  in  its  data 
gathering  activities.  Consequently,  the 
feedback  that  the  OPTN  contractor 
provides  to  an  OPO  throughout  the 
performance  period  to  monitor  an 
OPO's  performance  against  its  peers 
should  be  consistent  with  the  HCFA 
performance  standards.  Moreover,  based 
upon  our  impact  analysis,  we  believe 
that  changing  the  definitions  from  those 
contained  in  the  interim  final  rule  with 
comment  period  will  not  adversely 
impact  any  OPO's  ability  to  meet  the 
performance  standards. 

We  defined  "donors"  in  our  previous 
collections  as  "the  number  of  cadavers 
from  which  the  OPO  actually  recovers  at 
least  one  viable  organ."  Some  OPOs 
advised  us  that  differences  in  OPO 
protocols  may  result  in  unintended 
differences  among  the  OPOs  through  the 
use  of  this  definition.  They 
recommended  that  we  alter  the 
definition  to  count  only  those  cadavers 
from  which  at  least  one  organ  was 
ultimately  transplanted. 

Unlike  the  changes  in  other 
definitions  that  increase  the  number  of 
organs  counted  for  nearly  all  OPOs,  this 
recommendation  for  the  change  in  the 
definition  of  "donors"  would  decrease 
the  count  of  donors  for  many  OPOs. 
Further,  in  conducting  an  impact 
analysis,  we  found  at  least  one  OPO  that 
would  have  met  the  performance 


standard  under  the  previously 
announced  definition  would  not  meet 
the  standard  under  the  recommended 
revision. 

We  do  not  want  to  change  the 
standard  without  benefit  of  comment 
from  the  full  industry,  particularly  in 
light  of  the  fact  that  OPO  representatives 
differ  in  their  views  of  the  most 
appropriate  definition.  Similarly,  we  are 
concerned  that  making  a  change  in  the 
definitions  that  would  adversely  impact 
some  OPOs  at  this  late  time  in  the 
performance  period  without  providing 
those  entities  an  opportunity  for 
comment  is  not  equitable. 
Consequently,  we  are  retaining  the 
definition  of  "donors"  that  we  used 
when  we  initially  collected  data  to 
calculate  performance  standards  for  the 
1996  designations.  We  are.  however, 
open  to  altering  the  definitions  for  the 
1998  recenification  process.  Therefore, 
we  specifically  invite  the  public  to 
comment  on  this  provision.  If.  after 
analysis  of  the  comments,  we  believe 
that  changes  are  appropriate,  we  will 
advise  the  public,  including  all  OPOs,  of 
these  changes  on  a  timely  basis. 

We  advised  OPOs  of  these  definitions 
in  our  letters  to  them  regarding  the 
collection  of  data  throughout  the 
performance  period.  Similarly,  we 
intend  to  include  these  definitions  in 
the  manual  instnictions  being  prepared 
on  the  OPO  conditions  of  coverage  We 
believe  that  this  way  of  proceeding  will 
give  us  more  flexibifity  in  adopting 
more  appropriate  definitions  that 
become  evident  through  continued  work 
with  the  data.  We  are  also  soliciting 
comments  on  whether  changes  in  the 
definitions  should  be  made  through 
rulemaking. 

Comment:  Several  commenters 
objected  to  our  requirement  that  organs 
procured  and  transplanted  en  bloe.  such 
as  a  pair  of  kidneys  or  lungs,  be  counted 
as  a  single  organ.  The  commenters 
believed  that  each  organ  should  be 
counted  separately. 

Response:  We  had  intended  that  the 
organs  be  counted  in  accordance  with 
industry  standards.  Mistakenly,  we 
utilized  the  HCFA  standard  for  counting 
organs  that  is  applied  during  the  cost 
reporting  process.  We  have  now 
changed  our  definitions  to  be  consistent 
with  industry  usage.  Each  organ  will  be 
counted  separately.  OPOs  are  not  able  to 
influence  the  transplantation  of 
multiple  organs  and  therefore  should 
not  be  penahzed  for  serving  centers  that 
engage  in  this  practice  at  a  greater 
frequency  than  the  national  average. 

We  note  that  we  have  already  clarified 
this  in  our  operational  instructions  to 
the  OPOs  in  verifying  the  performance 
data.  Thus,  the  performance  standards 
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applied  for  the  1996  recortification 
process  have  been  calcuiatod  ba.sed  on 
these  revi.s»^d  definitions.  Moreover,  we 
(Ue  doietiniJ  on  remilnlory  referuni;e  to 
how  organs  are  to  Iw  counted.  We 
heheve  that  this  type  of  detailed 
operational  instruction  is  more 
appropriately  placed  in  a  manual  where 
it  (an  be  revised  more  easily  .ns 
appropriate. 

Comnwnt  A  few  coinmontors 
recommended  that  HC'F.A  use  only 
verified  data  from  the  OPTN  contractor 
to  monitor  performance. 

HesponsK:  We  have  analyzed  portions 
of  the  OPTN  data  relative  to  organ 
recovery  and  transplantation.  We  found 
the  donor  data  reasonably  consistent 
with  that  reported  to  HCFA  directly. 
Thus,  the  idea  of  using  the  OPTN  data 
for  calculating  performance  standards  is 
very  appealing.  This  method  would 
reduce  the  reporting  burden  on  the 
OPOs  and  is  consistent  with  the 
Administration's  goal  of  reducing  the 
Federal  regulatory  burden.  If  we  make 
such  a  change,  we  will,  of  course,  first 
notify  all  OPOs  timely. 

However,  we  have  two  concerns 
before  we  can  implement  such  a 
strategy.  First,  to  make  the  performance 
standards  as  current  as  possible  while 
still  meeting  the  recertification 
schedule,  we  require  that  the  calendar 
year  data  be  reported  as  close  to  the  end 
of  the  year  as  possible.  Currently,  we 
require  the  OPOs  to  report  this  data  to 
us  by  January  15  annually.  Because  of 
the  lag  time  of  hospitals  notifying  the 
OPTN  of  recipient  registrations,  the 
OPTN  contractor  questions  if  the  data 
reported  by  the  15th  of  the  following 
month  through  routine  channels  are 
comprehensive 

Sei:ond,  we  are  concerned  that  OPOs 
have  an  avenue  to  requost  adjustment  of 
the  data  or  to  provide  any  necessary 
explanatory  material.  For  example,  all  of 
the  performance  criteria  are  population 
based.  Due  to  hospitals  dealing  with 
OPOs  other  than  the  one  designated  for 
the  service  area  or  census  changes, 
changes  in  the  actual  population  data 
for  an  area  may  be  ne<;essary.  The  OPTN 
data  on  population  is  not.  to  the  best  of 
our  knowledge,  specific  to  the  actual 
hospitals  served  by  OPOs.  Thus,  to  use 
the  OPTN  data  without  the  benefit  of 
adjustment  could  unfairly  penalize 
.some  OPOs. 

We  established  a  process  for 
collecting  data  from  the  OPOs.  Each 
OPO  has  been  asked  to  submit  its  data 
in  accordance  with  our  directions 
defining  the  variables.  OPOs  have  the 
opportunity  to  identify  necessary 
adjustments  to  the  population  for  its 
designated  service  area  to  take  into 
account  hospitals  that  deal  with 


multiple  OPOs  or  an  OPO  other  than  the 
one  designated  for  the  area.  When  an 
OPO  requests  a  population  adjustment, 
we  will  work  with  the  alternative  OPO 
and  our  regional  offices  using 
appropriate  census  data  to  accurately 
apportion  the  population  in  question. 

National  averages  and  performance 
criteria  are  calculated  and  forwarded  to 
the  OPOs.  along  with  our  recorded  data 
from  that  OPO.  to  provide  an 
opportunity  to  review  the  data  recorded. 
The  OPO  has  an  opportunity  to  assure 
that  data  entry  errors  or  other  mistakes 
have  not  been  made  and  provide  any 
necessary  corrections  to  the  data  base. 
We  believe  it  is  essential  to  provide 
OPOs  this  form  of  opportunity  for  input 
before  we  use  the  data  for  purposes  that 
could  potentially  result  in  termination 
of  the  OPO  from  Medicare  and  Medicaid 
participation. 

Initially,  we  were  concerned  that  this 
opportunity  for  input  would  not  be 
available  if  we  were  to  use  the  OPTN 
data.  However,  we  anticipate  that  once 
the  initial  population  for  the  OPO 
service  areas  has  been  calculated,  future 
changes  or  adjustments,  or  both,  will  be 
minor  and  infrequent.  Thus,  we  may  be 
able  to  develop  a  process  that  is  based 
on  calculation  of  the  standards  using 
OPTN  data,  yet  incorporates  a  process 
for  individual  OPO  adju.stment  requests. 

Despite  these  concerns,  we  are 
supportive  of  the  concept  of  using  the 
OPTN  data  to  calculate  the  performance 
standards.  We,  together  with  the  OPTN 
contractor,  will  work  with  the  OPOs  and 
the  transplant  centers  throughout  the 
year  to  obtain  the  necessary  data  as 
timely  as  possible  and  develop  a  process 
for  appropriate  adjustments  to  achieve 
this  goal.  We  intend  to  test  the  1995  and 
1996  OPTN  contractor  data  submissions 
and  analyze  differences  between  the 
OPTN  data  and  the  OPO  data.  If  the 
OPTN  data  prove  satisfactory,  we  will 
begin  using  them  to  set  the  1998 
standards  rather  than  collecting  the  data 
individually  from  the  OPOs.  We  would, 
however,  continue  to  allow  OPOs  to 
review  the  data  and  request  changes  as 
appropriate.  We  note  that  adopting  the 
OPTN  data  may  require  revisions  to  the 
regulation  or  paperwork  requirements  or 
both.  We  invite  OPOs  to  participate 
with  us  in  this  process  during  the 
ongoing  evaluation. 

Comment:  One  commenter  believed 
that  the  requirement  that  the  data  be 
submitted  within  15  days  of  the  end  of 
an  calendar  year  is  unreasonable.  The 
commenter  recommended  that  OPOs  be 
given  60  days  in  which  to  submit  data. 

Response:  We  acknowledge  that  a  15- 
day  period  for  submission  of  data  after 
the  end  of  the  year  may  appear 
unnecessarily  onerous.  But,  upon  closer 


examination,  we  believe  that  the  requost 
is  quite  reasonable.  The  data  anj  foi 
items  routinely  collected  by  nearly  all 
OPOs,  there  are  only  six  data  elernenis, 
and  the  data  for  the  first  11  months  may 
be  gathered  in  advance  of  the  duo  date 
with  the  final  month's  data  added  at  the 
end  of  the  year. 

In  addition,  we  believe  that  it  is 
impractical  to  extend  this  timeframe 
because  of  the  work  that  must  bn  done 
to  determine  the  performance  standards 
before  the  recertification  process  which, 
for  most  OPOs,  begins  in  April.  Prior  to 
the  beginning  of  April  in  the  years  in 
which  the  recertification  process  takes 
place,  we  must  review  the  data 
submitted  by  the  OPOs.  make  any 
necessary  adjustments,  enter  the  data 
into  a  database,  and  calculate  the 
performance  standards.  This  work  must 
be  completed  as  early  in  the  year  as 
possible  so  that  the  OPOs  can  be 
notified  of  the  standards,  be  afforded  an 
opportunity  to  verify  the  accuracy  of 
their  data,  and  make  any  changes  to  the 
data  prior  to  the  recertification  process. 
Because,  the  performance  standards  are 
based  on  averages,  a  change  in  a  single 
OPO's  data  can  result  in  a  change  in  the 
standard  that  could  impact  upon  other 
OPOs.  We  believe  that  it  would  be 
inequitable  to  OPOs  to  delay  having  the 
performance  standards  available  to  them 
until  immediately  preceding  the 
recertification. 

Additionally,  we  must  also  have 
estimates  available  as  early  as  possible 
of  those  service  areas  currently  served 
by  OPOs  that  do  not  appear  to  meet  the 
standards  so  that  any  OPO  interested  in 
moving  into  a  service  area  of  a  poorly 
performing  OPO  has  an  opportunity  to 
prepare  a  plan  for  operating  in  the 
service  area. 

The  only  alternative  we  have  to 
collecting  data  within  15  days  of  the 
end  of  the  performance  period  is  to 
change  the  base  years  from  which  we 
calculate  the  standards.  That  is,  we 
could  calculate  the  performance 
standards  for  the  1996  redesignation 
using  data  from  1993  and  1994  rather 
than  1994  and  1995.  We  find  this 
alternative  unsatisfactory.  We  believe 
that  it  is  important  that  the  data  used  to 
evaluate  an  OPO's  suitability  for 
redesignation  reflect  the  most  recent 
performance  of  an  OPO.  The  use  of  old 
data  could  result  in  our  terminating  the 
agreement  of  an  OPO  that  has  just 
completed  an  outstanding  performance 
year  because  the  OPO  did  not  meet  the 
criteria  2  or  3  years  ago. 

We  note  that  very  few  OPOs  appear  to 
have  difficulty  with  the  data  collection 
process  and  due  date  once  they  have 
gotten  used  to  the  process.  For  example, 
only  six  OPOs  did  not  file  their  data 


timely  in  response  to  our  1995 
collection  effort.  Further,  none  of  the 
OPOs  called  us  to  complain  that  the 
timeframe  was  unworkable  or 
unreasonably  difficult. 

C.  Provisions  of  the  Final  Rule  With 
Comment  Period 

We  have  not  made  any  revisions  to 
§  486.306(1)  in  this  final  regulation  with 
comment  period.  We  have,  however, 
removed  the  introductory  paragraph  of 
§486.310  containing  operational 
instructions  regarding  the  counting  of 
organs.  We  are  removing  these 
instructions  from  the  OPO  regulations 
because  they  will  be  more  appropriately 
placed  and  more  easily  updated  in  an 
operational  manual. 

VII.  Performance  Standards  (§486.310) 

A.  Background 

Section  485.306  (now  §486.310)  lists 
the  performance  standards  for  OPOs.  In 
the  proposed  rule,  we  proposed 
revisions  to  this  section  to  state  that  we 
would  not  "redesignate"  any  OPO  that 
fails  to  meet  the  performance  standards 
contained  in  this  section.  We  also 
revised  §485. 306(b)  (now  §  486.310(b)) 
to  distinguish  between  an  OPO  which 
has  not  previously  been  designated  by 
us  for  a  particular  service  area  and  a 
redesignated  OPO  with  respect  to  the 
exemption  from  meeting  the 
performance  standards  in  §  485.306(a) 
(1)  and  (2)  (now  §  486.310(a)  (1)  and  (2)) 
for  2  years. 

In  the  interim  final  rule  with 
comment  period,  we  revised  the 
proposal  to  add  the  performance 
standards  that  OPOs  must  meet 
beginning  January  1,  1996.  An  OPO 
must  meet  the  primary  performance 
standard  by  achieving  at  least  75 
percent  of  the  national  mean  for  four  of 
the  five  performance  categories  over  2 
calendars  years  before  the  year  of 
redesignation.  The  performance 
categories  are: 

•  Actual  donors  per  million 
population. 

•  Kidneys  recovered  per  million 
population. 

•  Extrarenal  organs  recovered  per 
million  population. 

•  Kidneys  transplanted  per  million 
population. 

•  Extrarenal  organs  transplanted  per 
million  population. 

In  addition  to  the  primary 
performance  standard,  the  interim  final 
rule  provided  for  three  additional 
performance  standards.  An  OPO  must: 

•  Procure  organs  from  an  average  of  at 
least  24  donors  per  calendar  year  in  the 
2  calendar  years  before  redesignation. 

•  Maintain  an  average  procurement 
ratio  of  thrtie  organs  per  donor. 


•  Enter  into  a  working  relationship 
with  any  hospital  or  transplant  center  in 
the  OPO's  service  area  that  requests  a 
working  relationship. 

For  the  purpose  of  measuring 
adherence  to  the  performance  standards, 
organs  removed  en  bloc  and 
transplanted  en  bloc  are  counted  as  a 
single  organ. 

In  addition.  §  485.306  (now  §  486.310) 
permits  an  OPO  to  submit  corrected 
information  if  it  believes  the  data  used 
to  apply  the  performance  standards 
were  inacc-urate.  It  also  allows  us  to 
grant  an  exception  from  some  of  the 
performance  standards  to  OPOs 
operating  outside  the  contiguous  United 
States. 

B.  Public  Comments  and  Our  Responses 
Comment:  One  commenter  suggested 
that  performance  measures  be 
reevaluated  annually  to  ensure  that  the 
system  can  incorporate  a  superior  model 
for  assessing  underlying  donor  potential 
that  is  under  development. 

Response:  We  intend  to  continually 
reevaluate  the  performance  standards  as 
new  data  become  available.  We  believe 
it  is  unnecessary  to  commit  to  an  annual 
reevaluation  because  it  is  unlikely  that 
new  measures  will  surface  at  a  rate  that 
would  indicate  that  the  existing 
standards  are  antiquated  that  quickly. 
Nonetheless,  readers  can  be  assured  that 
we  will  continue  to  monitor  research 
and  experience  to  further  refine  and 
perfect  performance  standards.  Any 
propos^  changes  in  the  standards  will 
be  published  for  public  comment  before 
being  effectuated. 

Comment:  One  commenter  noted  that 
performance  standards  based  on 
potential  would  be  more  accurate  and 
effective  than  the  ones  specified  in  the 
regulation. 

Response:  We  do  not  agree  with  the 
commenter  that  standards  based  on 
potential  performance  are  superior  to 
standards  based  on  actual  performance. 
We  believe  it  would  be  inappropriate  for 
us  to  certify  any  except  a  new  OPO 
based  on  its  potential  to  perform  at  a 
certain  level,  if  the  OPO  is  not  achieving 
a  certain  level  of  that  potential.  For 
example,  an  OPO  could  service  an  area 
with  the  potential  to  produce  100  organ 
donors  and  significantly  higher  than 
average  organs  per  million  population. 
However,  if  that  OPO  does  not  actually 
achieve  24  donors  and  75  percent  of  the 
national  average  organs  per  million 
population,  we  believe  strongly  that  it 
would  be  inappropriate  for  us  to  ignore 
the  actual  performance  and  continue  to 
certify  the  OPO  based  on  its  potential 
performance. 

Comment:  One  commenter  expressed 
concern  that  the  performance  criteria 


disproportionately  accentuated  recovery 
over  transplantation.  That  is,  the 
commenter  noted  that  three  of  the 
primary  performance  standards  related 
to  recovery  (that  is,  donors  per  million, 
kidneys  recovered,  and  extrarenal 
organs  recovered),  while  only  two 
related  to  transplantation  (that  is, 
kidneys  and  extrarenal  organs 
transplanted).  The  commenter  believed 
this  emphasis  on  recovery  over 
transplantation  does  little  to  acxomplish 
the  primary  goal  of  OPOs — providing 
transplantable  organs  for  thousands  of 
waiting  recipients.  The  commenter  was 
concerned  that  such  an  emphasis  may 
result  in  increased  discard  rates. 

Response:  We  believe  that  both  organ 
recovery  and  transplantation  are  critical 
areas  of  OPO  performance  that  need  to 
be  monitored.  We  acknowledge  that  the 
commenter  is  accurate  in  noting  that  the 
primary  performance  criteria  do  slightly 
emphasize  recovery  over 
transplantation.  One  of  the  primary 
reasons  for  this  is  that  an  OPO  can  more 
directly  influence  the  recovery  rate  than 
the  transplant  rate. 

While  we  acknowledge  that  a  small 
portion  of  the  organs  discarded  are 
■within  the  control  of  the  OPO  through 
tasks  such  as  thorough  medical  history 
taking,  we  believe  the  majority  of  organ 
discards  occur  for  reasons  that  are 
beyond  the  OPO's  control.  For  example, 
surgical  nicks,  damage  to  the  organ 
during  removal,  and  diseases  that  were 
unknown  to  the  family  or  not  reported 
in  medical  records  account  for  many 
discards. 

While  we  believe  it  is  important  to 
hold  OPOs  accountable  for  making 
every  effort  to  avoid  unnecessary 
discards,  we  believe  it  is  unnecessary 
and  inappropriate  to  accentuate  the 
transplantation  over  rec;overy.  After  all, 
an  organ  must  first  be  recovered  before 
it  can  be  transplanted.  Given  that  there 
are  but  five  criteria  in  the  primary 
performance  standard,  we  continue  to 
believe  that  it  is  appropriate  to  have 
three  recovery-related  criteria  and  two 
transplant-related  criteria.  We  note  that, 
for  the  most  part,  the  OPO  industry 
widely  supports  this  division 

Comment:  Another  commenter 
expressed  concern  that  the  primary 
performance  criteria  were  antiquated  in 
that  thev  emphasize  kidney  transplants 
almost  to  the  exclusion  of  other  tissues 
and  organs. 

Response:  We  do  not  agree  with  the 
commenter  that  the  primary 
performance  standard 
disproportionately  empfiasizes  kidney 
transplants  'ulmost  to  the  extiusion  of 
other  ti.ssue.s  and  organs.  Three  ol  the 
five  primary  standards  are  not  related  lo 
kidney  trjosplants.  However,  since  the 
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number  of  kidney  transplants 
signiticantlv  outweigtis  other  organ 
transplants,  we  believe  it  is  appropriate 
to  establish  separate  standards  thai  look 
solely  at  the  kidney  recoveries  and 
transplants  as  part  of  overall  OF(3 
pt^rfonnance.  Of  the  19017  transplants 
in  I9fl4.  1 1..191  or  59  periiont  were  for 
kidneys  We  believe  this  high  incidence 
of  kidney  organ  transplants  justify 
standards  that  concentrate  exclusively 
on  that  organ.  We  welcome  comments 
on  whether  this  emphasis  on  kidney 
transplants  is  the  l)est  course  for  the 
hiture.  given  the  st;ience  of 
transplantation. 

Coinnifiit:  One  commenter  stated  that 
some  OPOs  may  not  meet  the  extrarenal 
organ  standards  for  reasons  fwyond  their 
control,  such  as  geography  or 
availabdity  of  transplant  surgeons.  The 
commenter  stated  that  there  are  no 
pancreas,  lung,  or  heart/ lung  programs 
in  the  connnenters  State  so  the  CJPO 
often  did  not  recover  these  organs  due 
to  unavailaf)ilitv  of  transplant  surgeons. 
The  conunenter  suggested  that  if  an 
OFO  is  able  to  demonstrate  that  it 
cannot  meet  the  standard  due  to  such 
reasons,  it  f>e  given  credit  for 
unre<;overt!d  organs. 

Hespon-if  Although  we  can 
sympathize  with  this  OPO's  concerns, 
manv  OI*Os  are  faced  with  this 
situation.  Some  fiave  developed 
me<:hanisms  to  facilitate  procurement  of 
extrarenal  organs  for  transplantation  in 
patients  listed  at  transplant  centers 
outside  their  States.  Many  OPOs  are 
m»H;ting  these  goals  by  utilizing  lo»;al 
surgeons  to  perfonn  excisions.  Other 
OPOs  are  developing  relationsfiips  with 
extrarenal  programs  to  facilitate 
placements  without  impediment  from 
geographic  boundaries. 

It  is  M\  tJPO  s  res[ionsibility  to 
recover  all  viable  organs  from  all 
acceptable  donors  and  facilitate  their 
placement  in  suitable  recipients    Ihe 
performance  standards  are  designed 
specifically  to  encourage  mor*;  effective 
organ  retrieval  and  transplantation.  We 
believe  it  would  be  irrespoiisif)le.  given 
the  number  of  persons  awaiting  organs, 
to  modify  tfie  performance  standards  in 
anv  way  that  would  validate  the  failure 
to  retrieve  transplantable  <)n.4ans. 
Therefore,  we  an?  not  altering  tiie 
regulations  as  suggested  by  the 
commenter.  We  note  that  in  areas  where 
geographical  boundaries  present  real 
obstac  li'S  to  placement,  such  as 
non(.()iitigu<>us  States  and  territories,  the 
regulations  now  located  at 
S48H.t !()((.  1(1)  already  adequately 
address  this  issue  through  an  exception 
pro(.ess 

If  it  is  true  that  viable  organs  are  going 
unrecovered  tiecause  there  isno 


transplant  program  for  a  specific  type  of 
organ  in  a  State,  we  find  a  severe 
problem  exists  that  should  certainly  be 
corre<:ted.  We  do  not  want  to  encourage 
the  continuance  of  the  problem  by 
altering  the  performance  standards. 

All  organs  can  be  transported  at  least 
.500  miles  without  significant  chance  of 
damage.  With  few  e.xceptions.  this  500- 
mile  radius  goes  significantly  beyond 
Slate  and.  generally.  OPO  service  area 
bpundaries.  Consequently,  an  organ 
should  be  recovered  even  when  the 
organ  cannot  be  transplanted  in  the 
State  or  within  the  OPO's  service  area. 
We  strongly  encourage  any  OPO  that 
has  adopted  Ihe  practice  of  not 
rtjcovering  organs  that  it  cannot 
transplant  locally  to  alter  that  practice 
immediately. 

Comment:  One  commenter  suggested 
that  HCFA  include  data  from  all  OPOs. 
including  new  OPOs.  in  the  calculation 
of  the  national  mean. 

Response:  We  intend  to  include  all 
OPOs  in  the  calculation  of  the  national 
mean,  including  new  OPOs  and  those  in 
noncontiguous  States  and  territories. 
However,  we  f)elieve  it  is  unnecessary  to 
amend  Ihe  regulations  to  specify  this 
intention.  Since  the  regulatory  language 
does  not  re.strict  the  (alculation,  we 
believe  it  already  supports  our  position 
to  include  all  OPOs  in  the  calculation. 

Comment:  Several  commenters 
suggested  that  we  substitute  deaths  per 
year  as  the  denominator  in  the  primary 
performance  criteria  is  lieu  of 
population.  They  believe  that  logically 
Ibis  denominator  is  more  diredly 
correlated  to  the  potential  donor  pool 
and  would  produce  better  performance 
standards. 

Hesponse:  The  objective  of  the 
performance  standards  is  to  establish  an 
appropriate  measure  that  would  enable 
us  to  assess  how  well  OPOs  are 
maximizing  organ  resources  and 
therefore  warrant  certification  by  the 
Medicare/Medicaid  program.  As  such,  it 
is  important  tliat  the  data  we  use  to 
develop  these  standards  provide  an 
ar:curate  measure  of  OPO  performance, 
t.learly.  the  use  of  hospital  deaths 
versus  area  population  in  the 
denominator  from  which  these 
standards  are  derived  warrants  further 
investigation.  We  agree  that  since  OPOs 
deal  with  (.adaveric  donors,  deaths  per 
year  (particularly  hospital  deaths  per 
year)  is  a  more  targeted  measure  of  an 
OPO's  actual  potential  donor  pool. 
Theretor«j.  we  surveyed  the  OPOs  in  an 
attempt  to  collect  death  data  from  them 
for  1994  so  that  we  could  study  the 
feaj^bilily  of  using  deaths  per  year  as 
thi;  denominator.  In  nearly  every  State. 
OPOs  reported  problems  obtaining 
timely  data  In  at  least  one  State,  the 


data  are  not  available  at  all.  We  were 
able  to  determine,  however,  that 
national  death  statistics  are  available 
from  the  National  Center  for  Health 
Statistics  (NCHS)  and  the  Social 
Security  Administration  (SSA). 

Although  we  have  decided  to  proceed 
with  the  use  of  population  as  the 
denominator  for  a  number  of  reasons 
discussed  below,  we  are  soliciting 
public  comments  on  which  approach — 
population  or  death  statistics — would 
best  achieve  our  objectives  with  respect 
to  measuring  OPO  performance. 

•  Population  Data: 

For  purposes  of  developing  the 
performance  standards,  we  use  the  latest 
census  data.  In  addition,  adjustments 
are  njade  in  the  population  data  to 
account  for  hospitals  that  deal  with 
OPOs  outside  tfie  designated  OPO 
service  area. 

These  data  are  relatively  easy  to 
obtain  at  minimal,  if  any.  cost  to  the 
OPOs.  We  are  soliciting  comment  on  the 
timeliness,  cost,  and  quality  of  these 
data  and  adjustments  to  these  data. 

•  NCHS  Death  Data: 

NCHS  produces  a  public  use  data  tape 
that  contains  deaths  by  county  for  all 
U.S.  counties.  This  tape  contains 
approximately  2.2  million  records  per 
year.  Although  death  data  are  available 
universally,  there  are  some  data 
elements  that  may  be  missing  for  certain 
areas.  The  OPO  industry  has  suggested 
the  use  of  in-hospital  deaths  rather  than 
general  death  data,  and  while  this  could 
be  obtained  from  the  NCHS  tape,  certain 
areas,  such  as  Oklahoma,  do  not  make 
fine  distinctions  in  the  hospital  site. 
Also,  we  are  not  certain  about  the 
availability  of  death  data  for  the  United 
States  territories.  The  NCHS  tape  may 
allow  some  finer  analysis  based  on 
demographic  characteristics  that  may 
better  reflect  the  viable  organ  pool. 

In  the  United  States,  the  collection  of 
these  vital  statistics  data  is  a  State 
responsibility.  Data  are  gathered  by  <he 
States,  and  each  State  establishes  its 
own  definitions  for  terms  and  coding 
rules.  Although  NCHS  conducts  a 
quality  review  of  the  data,  it  uses  the 
individual  State  guidelines  to  verify  the 
data  were  coded  appropriately.  This 
approach,  especially  in  terms  of  the 
definition  of  "hospital",  could  affect  the 
OPO  performance  standards.  In 
addition,  there  is  approximately  a  two- 
year  delay  in  the  availability  of  death 
data  from  NCHS. 

The  NCHS  public  use  tape  can  be 
purchased  for  $590  per  year.  Since 
performance  standards  utilize  a  two- 
year  average  to  avoid  penalizing  OPOs 
for  short  fluctuations  in  organ  donation, 
it  would  cost  an  OPO  approximately 
$1200  per  redesignalion  cycle  to  obtain 


the  tapes.  At  this  time,  the  data  file  is 
only  available  in  mainframe  medium. 
We  expect  that  most  OPOs  do  not 
employ  the  staff  that  would  be  required 
to  abstract  data  from  the  NCHS  tapes, 
although  we  would  welcome  comment 
on  this  point. 

The  NCHS  data  does  not  identify 
individual  hospitals  for  any  State,  and 
there  may  be  confidentiality  issues  that 
preclude  States  from  collecting  hospital- 
specific  information.  I^ck  of  hospital- 
specific  data  would  create  a  problem  in 
adjusting  the  performance  data  for  those 
hospitals  that  deal  with  OPOs  outside  of 
the  designated  OPO  service  area.  While 
for  most  OPOs  the  impact  of  hospitals 
dealing  with  alternative  OPOs  is 
minimal,  there  are  several  OPOs  where 
the  impact  of  such  hospital  choices  is 
very  significant. 
•'  SSA  Death  Data: 
Although  we  may  be  able  to  obtain 
timely  death  data  through  the  Social 
Security  Administration,  we  know 
through  experience  that  there  are  a 
small  number  of  deaths  that  are  not 
reported  accurately.  Our  experience 
with  u.sing  these  data  in  our  intramural 
research  indicates  it  is  approximately  98 
percent  accurate.  However,  we  are  very 
concerned  with  use  of  data  that  the 
OPOs  cannot  verify.  We  are  further 
investigating  the  timeliness,  cost  and 
quality  of  the  SSA  mortality  data.  We 
are  interested  in  receiving  public 
comment  on  this  data  source. 
•  .Otlier  Policy  Implications: 
We  are  concerned  about  the  impact  of 
using  death  as  the  denominator  for 
those  OPOs  servicing  large  urban  areas. 
Urban  areas  may  have  a  higher  death 
rate  among  apparently  suitable  donors, 
however,  there  is  a  lower  donor  consent 
rate  among  the  minority  population  and 
a  higher  likelihood  that  a  potential 
donor  will  be  an  HIV  risk  or  present  a 
history  of  substance  abuse.  Therefore,  in 
these  cases,  the  death  rate  may  not 
accurately  define  the  potential  donor 
pool  and  may  disproportionately  affect 
OPOs  serving  large  urban  areas.  We  may 
not  want  to  establish  a  performance 
standard  that  may  systematically  bias  a 
particular  group  of  OPOs. 

Wo  conducted  an  impact  analysis 
comparing  the  use  of  1991  death  data 
(the  most  recent  data  available  at  the 
time  of  our  analysis)  and  population 
data  as  denominators  in  calculating 
performance  standards.  We  determined 
that  the  u.se  of  death  data  would  not 
significantly  alter  performance 
outcomes  compared  to  using  population 
data.  However,  three  OPOs  servicing 
major  urban  areas  would  not  meet  the 
performance  standards  if  death  data 
were  substituted  tor  population  data, 
provided  that  the  performance 


standards  is  not  also  changed.  We 
acknowledge  that  if  the  denominator 
used  to  measure  performance  were 
changed,  the  performance  standard 
itself  could  in  principle  be  changed,  and 
solicit  comments  on  this  issue. 

While  research  is  being  conducted  on 
determining  adjustment  factors  that 
would  allow  for  normalization  of  death 
or  population  data  to  account  for 
demographic  factors,  we  are  not  aware 
of  a  generally  accepted  adjustment 
methodology  at  this  time. 

In  summary,  we  are  soliciting 
comments  on  the  approaches  discussed 
above  with  respect  to  use  of  population 
versus  death  statistics  (from  either 
NCHS,  SSA  or  some  other  national 
source)  as  a  denominator  for  measuring 
performance.  Specifically,  we  are 
interested  in  comments  concerning  the 
timeliness,  cost,  and  validity  of  the 
various  data  sources.  We  would  also 
appreciate  suggestions  concerning 
possible  adjustments  to  account  for 
varying  demographic  factors  across 
areas,  as  well  as  any  other  potential 
changes  in  the  performance  measures 
that  could  be  used  in  conjunction  with 
death  data. 

Comment:  One  commenter  suggested 
that  any  adopted  performance  standards 
include  adjustment  for  demographic 
risk  factors  related  to  the  population  of 
the  service  areas.  The  commenter 
suggested  historical  consent  rates  and 
medical  suitability  rates  of  potential 
donors. 

Response:  We  acknowledge  that 
intuitively  it  would  seem  to  be  more 
difficult  to  achieve  performance 
standards  in  some  service  areas  than  in 
others.  However,  the  impact  analysis  we 
conducted  based  on  1994  AOPO  data 
does  not  support  the  assumption  that 
the  unadjusted  population-based 
performance  standards  would 
disproportionately  impact  on  those 
population  bases  that  have  higher 
demographic  risk  factors.  Rather,  it 
appears  that  the  selected  performance 
standards  appropriately  identify  those 
OPOs  that  have  not  achieved  designated 
performance  standards  based  on  factors 
that  are  within  the  OPO's  control.  For 
the  most  part,  those  OPOs  with  high 
demographic  risk  factors  do  not  appear 
to  have  difficulty  meeting  the  standards. 
For  example,  the  California  Transplant 
Donor  Network  exceeds  the  mean  of  all 
five  of  the  performance  standards  while 
servicing  San  Francisco,  which  has  one 
of  the  largest  HFV  populations  in  the 
country.  Similarly,  most  OPOs  servicing 
populations  that  have  historically  had 
low  consent  rates  also  appear  to  meet 
the  standards 

Finally,  the  commenter  did  not 
propose  an  empirical  value  to  be  used 


to  adjust  for  these  risk  factors.  Although 
we  are  aware  of  ongoing  research  in  this 
area,  we  have  not  found  literature  that 
unequivocally  supports  a  method  to 
calculate  exacrt  demographic  risk  factors 
that  would  appropriately  adjust  the 
planned  performance  standards.  We  are 
interested  in  any  empirical  resean:h  in 
this  area.  We  intend  to  continue  to 
monitor  the  research  and  will  consider 
any  significant  findings  for  future 
ref^mement  of  the  standards. 

We  are  very-  interested  in  tlie 
development  of  ahemative  performance 
criteria  that  would  be  consistent  with 
our  goals  of  increasing  organ  donation, 
setting  achievable  threshold  levels  of 
acceptable  performance  that  are  realistic 
and  fair  to  all  the  OPOs  Unfortunately, 
we  have  not  been  able  to  ascertain 
empirical  evidence  regardingthe 
correlation  between  adjustment  factors 
and  donation.  That  is.  to  the  best  of  our 
knowledge  organ  donation  is  influenced 
by  a  myriad  of  factors.  An  area  that  has 
a  high  incidence  of  some  factor  that 
would  seem  to  decrease  donation  may 
also  have  a  high  incidence  of  another 
factor  that  would  seem  to  increa.se 
donation.  We  are  not  aware  of  any 
regression  analysis  or  other  statistical 
studies  that  would  allow  us  to 
appropriately  adjust  performance 
indicators  for  idiosyncracies  of  a 
geographic  area 

Nonetheless,  we  are  very  interested  in 
further  refining  the  performance 
standards.  We  specifically  invite  the 
public  to  comment  on  any  alternative 
performance  measures  that  are 
supportable  by  empirical  evidence. 

We  should  point  out.  however,  that  it 
appears  that  the  rigorous  performance 
standards  we  have  selecled  are 
providing  the  appropriate  incentives  to 
increase  organ  donation.  Based  on  the 
unverified  1995  performance  data 
reported,  there  has  been  an  increase  of 
262  donors  in  1995  over  1994,  resulting 
in  over  1100  additional  organs  being 
procured.  We  find  these  statistics  very- 
gratifying  and  may  demonstrate  that  the 
use  of  rigorous  perfonnance  standards 
significantly  benefits  the  public 
awaiting  transplantation. 

Comment:  Two  commenters  noted 
that  many  OPOs  deal  with  hospitals 
outside  of  the  designated  service  area. 
They  asked  if  we  would  calculate  the 
appropriate,  actual  population  served  by 
an  OPO  in  applying  the  performance 
standards. 

Response:  As  noted  above,  we  believe 
that  approximately  200  hospitals  deal 
with  OPOs  outside  their  service  areas. 
We  recognize  that  this  arrangement  can 
contribute  to  en  OPOs  failure  to  meet 
the  perfonnance  standards  based  on 
servicing  a  designated  area.  The 
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regulations  at  <»4Hfi.;nO((;)(3)  specify  an 
OPO  inav  provide  d(M:uinnntation  to  u.s 
to  support  iin  .uljustnu'ii'  in  its 
popni.i'um  r.it(>  itont'  or  nion;  hospitals 
in  its  d'v.t^^nMtod  servicn  firt'.i  have 
aHrt"'m»'i(»s  with  altornativo  (3POs. 

(3pf'[.itionailv.  wo  have  implenKMiled 
this  provision  t)y  soliciting  actual 
population  data  front  iMch  OPO.  We 
asked  the  (ipOs  to  advise  us  when  a 
population  adjustment  is  appropriate 
VVe  then  ascertained  appropriate 
population  adjustments  through 
discussions  with  the  alternative  OPOs, 
tlie  hospitals  in  (|uestioii.  aiul  the  HCFA 
regional  offices.  We  note  that  effective 
January  1,  14»)().  a  hospital  may  deal 
with  only  one  OPO.  We  believe  this 
requirenuMit  will  make  it  easier  to 
allo<  ate  population  as  the  entire 
hospital  service  area  will  be  designated 
to  the  one  OPO  with  which  it  has  an 
agreement.  As  noted  above,  we 
calcidated  the  performance  standards 
based  on  the  reported  data,  asked  OPO? 
to  verify  the  accuracy  of  their  submitted 
data,  and  provided  OPOs  an 
opportunity  to  re(juesl  further 
ad|ustments. 

VVe  believe  that  the  process  we 
developed  provides  an  opportunity  for 
equitable  adjustments  to  the  population 
data  and  holds  an  OPO  aticountable  for 
all  of  the  hospitals  it  serves — including 
hospitals  outside  of  its  designated 
service  areas. 

Cnrnment:  One  (  ommeiiler  noted  that 
researt:h  currently  underway  at  the 
Harvard  School  of  Public  Mealtb  could 
potentially  lead  to  a  mure  accurate 
methodology  for  measuring  OPO 
performance    The  commonter  requested 
that  the  currfmt  performance  measures 
be  reevaluated  annually  to  ensure  that 
more  i  iirrent  resean;h  does  not  "rotluce 
a  superior  mechanism  for  evaluating 
performance. 

Respnnsf  We  are  plea.sed  to  see  that 
there  is  researi:h  ongoing;  in  this  area 
Wo  will  be  very  interested  in  the  results 
and  will  consider  them  hillv  when  the 
research  is  complete  While  we  art! 
always  o[)en  to  improving  the 
me*  hanism  for  evaluating  OPO 
performance  from  any  interested  source, 
we  believe  it  is  unnp<:essarv  and 
inappropriate  to  t  nmmit  to  an  lUinual 
n.-evakiation  in  the  rtn'.ulation-i.  OPOs 
must  know  in  advatu  e  to  what 
standards  they  will  be  held,  so  that  they 
(an  m.ike  .Tppropri.ite  ()lans  and  (  hanges 
in  their  pro(  urement  s'ratet^ies.  If  the 
research  proves  to  be  superior  as  the 
conimenter  believes,  we  will  issue  a 
proposed  noti(  e  in  ttie  Federal  Register 
for  [)uhlic  '  (inimiMi!   ("h'Hu;es  in  ttie 
peifonnance  •taiidiinls  will  only  l»> 
made  after  the  public  has  had  au 


opportunity  to  review  and  comment  on 
the  proposal. 

Coinmont:  Two  commenters  suggested 
that  we  develop  more  appropriate 
criteria  for  the  noncontiguous  States  and 
territories.  They  noted  that  Puerto  Rico 
has  historically  had  extremely  poor 
success  with  organ  procurement  and 
would  fail  to  meet  the  planned 
standards  of  .SO  percent  of  die  national 
mean. 

[ifspnnse  We  acknowledge  the 
historically  small  number  of  organ 
donations  in  Puerto  Rico.  VVe  note, 
however,  that  other  noncontiguous  areas 
such  as  Hawaii  have  had  higher 
donation  rates.  We  feel  challenged  to 
develop  a  standard  that  would  provide 
an  incentive  for  improvement  for  Puerto 
Rico  without  being  so  lax  as  to  fail  to 
present  any  challenge  to  Hawaii  at  all. 
We  note  that  the  performance  standards 
for  the  noncontiguous  States  and 
territories  are  limited  exclusively  to 
kidneys  procured  and  transplanted.  For 
this  single  organ,  the  standard  is  50 
percent  of  the  national  average. 

During  1994,  a  new  OPO  assumed 
responsibility  for  Puerto  Rico.  Under  the 
guidance  of  this  new  OPO.  we  are 
optimistic  that  Puerto  Rico  will 
eventually  meet  this  performance 
standard.  In  the  meantime,  we  do  not 
intend  to  allow  a  service  area  that 
contains  a  hospital  to  go  unserved. 
Thus,  we  have  revised  the  regulations  to 
specify  that  an  OPO  that  does  not  meet 
the  perfonnance  standards  will  not  be 
terminated  as  long  as  another  OPO  does 
not  compote  for  the  territory 
(§  486.310(c)).  Given  this  change  in  the 
regulations,  we  believe  it  is  acceptable 
to  retain  the  standards  for  the 
noiKontiguous  States  and  territories.  An 
OPO  may  continue  to  be  designated  for 
Puerto  Rico  even  if  it  does  not  meet  the 
performance  standards  as  long  as  no 
other  OPO  competes  for  the  service  area. 
If  another  OPO  demonstrates  that  it  can 
achieve  better  performance  in  the  area, 
we  believe  that  it  is  appropriate  to 
terminate  the  low  performing  OPO  and 
give  the  alternative  OPO  an  opportunity 
to  a<:hieve  higher  organ  donation. 

Comment:  .Several  commenters  were 
concerned  that  the  primary  performance 
standard  of  achieving  at  least  75  percent 
of  the  national  mean  for  four  out  of  the 
five  performance  cat«»gories  is  absolutely 
nuindalorv.  Thev  believed  that  OPOs 
should  have  an  opportunity  to  provide 
a  corrective  action  plan  for  the  primary 
perforTnanc;e  standards  rather  than  be 
terminated  Another  OPO  suggested  that 
Ol*Os  not  meeting  the  primary     . 
performnn«.e  standard  Im  placed  on 
prolwilioti  for  one  year. 

Hfsponst'.  We,  together  with  staff  in 
the  Health  Resources  and  Services 


Administration,  have  long  believed  that 
there  are  many  more  potential  organ 
donors  available  than  are  currently 
being  identified  by  the  OPOs.  For 
e.xample.  there  are  nearly  5.000 
hospitals  in  this  country  that  have  not 
identified  a  single  organ  donor  over  a  3- 
vear  period.  Based  on  recent  research 
from  the  Johns  Hopkins  University,  we 
believe  that  approximately  850  of  these 
hospitals  have  donor  potential.  While 
there  are  a  myriad  of  reasons  for  failure 
to  identify  all  potential  organ  donors 
and  to  convert  all  potential  donors  to 
actual  donors,  a  major  influence  on 
organ  donation  is  unquestionably  the 
OPO. 

We  believe  that  the  establishment  of 
primary  performance  standards  at  75 
percent  of  the  national  average,is  a 
reasonable  standard.  We  hold  no  OPO 
accountable  to  an  arbitrary  number  but 
rather  look  only  to  its  peers.  We  are  not 
aware  of  geographical  factors  that  by 
themselves  make  it  impossible  for  an 
OPO  to  meet  the  standards  in  certain 
service  areas.  Rather  with  a  25-percent 
margin  of  error  off  the  mean,  we  believe 
that  the  most  influential  factor  to 
performance  is  the  OPO  itself. 

We  intend  these  performance 
standards  to  serve  the  people  on  the 
transplant  waiting  lists  in  all  areas  of 
the  country  by  fostering  the  most 
efficient  OPO  service  for  them.  We 
believe  that  all  Americans,  regardless  of 
whether  they  are  Medicare  or  Medicaid 
beneficiaries,  deserve  to  be  serviced  by 
OPOs  that  make  every  effort  and  use 
every  skill  available  to  procure 
transplantable  organs  so  that  lives  may 
be  saved  or  improved  through  timely 
organ  transplants. 

Consequently,  we  believe  it  is 
important  to  hold  each  OPO 
accountable  for  meeting  the  primary 
performance  standard.  If  the  OPO  that  is 
assigned  to  a  service  area  is  not 
achieving  appropriate  organ  donation 
rates,  we  would  be  acting  irresponsibly 
to  the  Americans  on  the  waiting  list  to 
allow  that  OPO  to  continue  to  serve  that 
area  rather  than  replace  it  with  another 
better- performing  OPO. 

However,  we  equally  believe  we 
would  be  acting  irresponsibly  to  allow 
an  area  to  go  unserved  rather  than  to 
permit  an  OPO  an  opportunity  for 
improvement.  Therefore,  we  are  altering 
the  regulations  to  permit  an  OPO  that 
does  not  meet  the  performance 
standards  to  retain  its  certification  and 
submit  a  corrective  action  plan,  if  no 
other  OPO  that  is  performing  acr;eptably 
is  willing  to  assume  the  service  area. 

When  an  OPO  does  not  meet  the 
primary  performance  standard,  we  will 
solicit  interest  in  assuming  the  territory 
from  other  OPOs.  When  another  higher- 


performing  OPCJ  wants  to  assume  the 
.service  area,  we  believe  that  we  should 
make  the  potentially  superior  service 
available  in  that  area.  In  those  cases 
whore  no  other  OPO  expresses  an 
interest  in  assuming  the  service  area,  we 
will  allow  the  poor-performing  OPO  to 
submit  a  corrective  action  plan  and 
retain  its  certification  for  an  additional 
2-year  period. 

Comment:  Several  commenters 
thought  that  the  performance  standard 
requiring  OPOs  to  maintain  an  average 
procurement  ratio  of  three  organs  per 
donor  should  be  eliminated.  Many  of 
them  thought  that  the  standard  would 
discourage  innovative  practices  by 
OPOs,  particularly  diose  related  to 
procuring  organs  from  older  donors. 

Response:  We  had  originally  intended 
the  use  of  a  static  number  standard, 
such  as  the  3  organs  per  donor  and  24 
donors  per  year  standards,  as  part  the 
performance  standards  to  ensure  that 
the  standards  remained  rigorous  over 
time.  We  wished  to  safeguard  against 
the  industry  as  a  whole  becoming  lax  in 
performance  and  driving  the  national 
average  to  artificially  low  numbers. 

Upon  further  reflection,  we  believe 
that  the  use  of  static  number 
performance  standards  is  unnecessary 
and  could  result  in  a  burden  on  the 
OPOs  if  we  required  the  submission  of 
justification  or  corrective  action  plans 
when  these  standards  are  not  met.  In 
conducting  an  impact  analysis  of  these 
performance  standards,  we  found  that 
all  OPOs  that  did  not  meet  the  three 
organ  per  donor  standard  also  failed  to 
meet  the  primary  performance  standard. 
Consequently,  we  anticipate  that  this 
standard  in  and  of  itself  would  have  no 
immediate  impact. 

We  also  recognize  that  industry 
changes  that  could  result  in  these  static 
number  standards  not  being  met  may 
not  necessarily  be  detrimental.  For 
example,  innovative  practices,  such  as 
procuring  organs  from  older  donors,  can 
result  in  a  net  increase  in  organs 
available  even  though  the  standard  may 
not  be  met.  We  do  not  wish  to 
discourage  aggressive  organ 
procurement  practices  as  long  as  they 
promote  safe  organ  acquisition  and 
show  respect  for  the  families  of 
potential  donors.  Our  principle  goal  in 
the  development  of  performance 
standards  is  to  increase  the  total  number 
of  organs  transplanted.  Standards  that 
could  potentially  deter  an  OPO  from 
obtaining  every  viable  organ  available 
are  contrary  to  our  goal.  Consequently, 
we  believe  that  our  goal  is  best  served 
if  we  eliminate  the  static  number 
standards  and  proceed  with  the  primary 
performance  standards  alone. 


Comment:  One  commenter  requested 
that  newly  merged  OPOs  and  OPOs 
acquiring  significant  new  territory  be 
granted  a  grace  period  for  compliance 
wiih  the  performance  standards,  simdar 
to  what  we  permit  for  newly  forni«?d 
OPOs.  The  commenter  believed  that 
failure  to  provide  a  grace  period  would 
deter  an  OPO  from  expanding  its 
territory. 

Response:  The  concept  of  granting  a 
grace  period  for  merging  OPOs  and 
OPOs  acquiring  significant  new  territory 
is  a  difficult  one.  We  recognize  that 
significant  changes  in  OPO 
management,  administration,  or  new 
service  areas  could  potentially  result  in 
a  temporary  decline  in  performance  as 
the  organization  adjusts  to  the  change. 
On  the  other  hand,  we  are  extremely 
concerned  that  permitting  a  grace  period 
could  instill  a  perverse  incentive  into 
the  program.  That  is,  allowing  a  grace 
period  could  provide  an  incentive  for 
two  poorly  performing  OPOs  to  merge 
merely  to  avoid  termination  or  for  OPOs 
to  enter  into  bidding  wars  over  service 
areas  to  avoid  application  of 
performance  standards.  Policies  that 
promote  frequent  major  changes  in  the 
OPO  structure  could  be  counter  to  our 
goals  by  resulting  in  decreased  rather 
than  increased  organ  donations. 

After  considerable  thought,  we  have 
decided  to  retain  our  current  policy  of 
not  permitting  a  grace  period  for  newly 
merged  OPOs  or  OPOs  writh  significant 
changes  in  territory.  We  believe  that  this 
will  encourage  OPOs  to  undertake  such 
changes  judiciously  using  careful 
thought  and  extensive  planning.  It  is  far 
less  likely  that  big  OPOs  will  overstep 
their  capacity  for  expansion  if  they  must 
maintain  high  performance  standards. 

We  note,  however,  that  the  above 
change  in  policy,  related  to  the  failure 
to  terminate  an  OPO's  provider 
agreement  when  there  is  an  absence  of 
interest  by  another  OPO  in  assuming  the 
service  area,  would  apply  in  the  case  of 
newly  merged  OPOs.  That  is,  a  newly 
merged  OPO  will  be  allowed  to 
continue  in  the  program  even  if  it  does 
not  meet  the  performance  standards 
when  no  OPO  with  acceptable 
perfonnance  levels  is  interested  in 
servicing  the  area. 

We  expect  that,  in  most  cases,  there 
would  be  a  reluctance  on  the  part  of 
competing  OPOs  to  move  into  the 
service  area  of  a  newly  merged  OPO 
before  that  OPO  has  had  an  extended 
opportunity  to  demonstrate  its  ability  to 
perform.  We  base  our  expectation  on  the 
realization  that  repeated  changes  in 
OPO  persormel  and  organization 
practices  are  disruptive  to  organ 
donation  and  are  likely  to  make  it  more 


ditlicidt  for  the  seiond  OPO  to  meet  its 
perfonnance  standards  as  well. 

C.  Provisions  of  this  Final  Rule  With 
Comment  Period 

•  We  have  added  new  §  486.310(c)(2) 
to  provide  that  an  OPO  that  is 
performing  below  standards  may  be 
redesignated  for  a  service  area  if  no 
acceptably  performing  OPO  is  willing  to 
accept  responsibility  for  the  service  area 
and  if  the  designated  OPO  submits  a 
corrective  action  plan. 

•  We  have  reorganized  §486.3 10(c) 

for  clarity. 

•  We  have  moved  the  requirement  at 
§  486.310(b)(4)  (formerly 

§  485.306(b)(4))  that  each  OPO  enter 
into  a  working  relationship  with  any 
hospital  or  transplant  center  in  the 
OPO's  service  area  that  requests  a 
working  relationship  to  §486.304(b){8l. 

•  We  have  deleted  §  486.310(b)  (2) 
through  (4)  (formerly  §  485.306(b)  (2) 
through  (4))  relating  to  the  non-primary 
performance  standards  for  redesignation 
after  January  1,  1996.  We  are  making 
conforming  changes  to  various  other 
sections  to  delete  references  to  these 
sections. 

Vm.  Defmition  of  an  Open  Area 
(§486.302) 

A.  Background 

In  the  proposed  rule,  we  added  the 
definition  of  "open  area"  to  §485.302 
(now  §486.302).  We  defined  "open 
area"  as  a  service  area  for  which  we  are 
accepting  applications  for  designation. 
A  service  area  becomes  opien  for 
comjjetition  once  the  normal  2-year 
designation  period  or  brief  interim 
redesignation  period  has  expired,  when 
the  designated  status  of  the  existing 
OPO  is  terminated,  or  when  no  OPO 
previously  has  been  designated  for  the 
area.  In  the  interim  final  rule  with 
comment  period,  we  modified 
§  485.308(a)  (now  §  486.316(a))  to  clarify 
that,  based  upon  the  language  in 
§  485.302  (now  §  486.302),  it  is  the 
OPO's  provider  agreement  with  HCFA 
(not  the  OPO  itselO  that  can  be 
terminated. 

B  Public  Comments  and  Our  Responses 

Comment:  A  few  commenters 
requested  clarification  of  the  concept  of 
an  open  area.  The  commenters  believed 
that,  if  an  OPO  meets  the  performance 
criteria,  no  other  OPO  should  be 
allowed  to  compete  for  its  service  area 

Response:  It  is  the  intent  of  the  law  to 
encourage  the  most  effective  organ 
procurement  and  allocation  system. 
During  various  Congressional  hearings 
on  transplant  issues,  the  Congress  has 
made  it  clear  that  it  supports  as 
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equitable  a  system  as  po8.sible.  We 
bolieva  it  is  the  (Congress'  expectation 
th.it  wo  e.stdhlish  conditions  in  the 
Medit.are  and  Medi(  aid  pro)^ram  that 
provide  incentives  for  OPOs  to  operate 
as  efficiently  and  effw:tively  as  possible 
injprix.iiring  lifesaving  organs. 

Conse<)uentlv.  we  believe  that  the  law 
does  not  in  any  way  intend  to  assure 
OPOs  a  monopoly  simply  be«;au.se  they 
burelv  meet  the  Medicare  performance 
criteria.  The  structure  of  the  statute, 
which  allows  only  a  single  OPO  to  be 
designated  in  any  given  area,  .sets  up  an 
uiherently  competitive  system.  Thus,  it 
is  appropriate  and  in  keeping  with  the 
principles  of  our  national  e<:onomy  to 
permit  competition  regardless  of  the  fact 
that  an  OPO  is  meeting  the  performance 
criteria. 

We  intend  to  designate  the  best 
performing  OPO  for  each  sei-vii«  area 
We  believe  it  is  inappropriate  to 
designate  a  marginally  performing  OPO 
for  a  service  area  simply  betmuse  it  has 
operated  in  that  area  previously  if  a 
peak-perfomiing  OP()  is  also  competing 
for  the  area  and  has  tlio  support  of  the 
hospital  community.  However,  we 
recognize  that  organ  donation  is  a 
voluntary  action.  Ther«;fore.  to  perform 
well  in  an  area,  any  OPO  must  have  the 
support  and  cooperation  of  the 
community  The  "tie-breaking"  criteria 
we  will  use  to  adjudicate  the 
competition  are  spe<:ified  at  §485.3()H(a) 
(1)  through  (6)  (now  «»4Hti.31fi(a)  (1) 
through  (6)).  These  criteria  emphasize 
the  rt^lationship  betwe«n  the  OPO  and 
the  hospitals  in  the  service  area,  the 
proximity  of  the  OPO  to  the  area,  and 
past  performance. 

With  regard  to  the  explicit  request  for 
clarinc:ation  of  the  open  area 
designations,  every  county  in  the 
country  is  open  for  competition  at 
redesignation  time.  Currently,  most 
OPOs  are  in  two-year  designation 
periods  that  end  April  through  June 
1996  and  every  two  years  thereafter. 
Thus,  an  OPO  may  compete  for  any 
county,  or  all  counties  in  an  MSA,  that 
it  believes  it  can  serve  better  than  the 
existing,  designated  OPO  at  that  time. 
To  bid  on  an  open  area,  the  OPO  must 
notify  the  HCFA  regional  office  of  its 
intention.  The  regional  office  will 
advise  the  existing,  designated  OPO  of 
the  competition  and  request  the 
necessary  information  to  evaluate  the 
proposals. 

In  addition  to  the  open  area 
competition  that  may  occur  at 
redesignation  time,  an  area  will  be 
de<:lared  open  if  the  provider  agreement 
with  the  OPO  serving  the  area  is 
terminated  or  if  no  OPO  has  tweii 
designated  for  the  area.  There  are  a 
number  of  counties  that  do  not  contain 


hospitals.  Consequently,  no  OPO  had 
been  designated  for  these  counties  in 
prior  designation  periods.  We  believe 
that  every  county  should  have  a 
designated  OfX^  to  work  within  the 
community.  Therefore,  we  instructed 
our  regional  offices  to  designate  those 
counties  based  on  the  affiliation  of  the 
hospital  from  which  the  majority  of  the 
residents  seek  care.  That  is,  wo  asked 
the  Regional  Offices  to  designate  these 
counties  to  the  OPO  servicing  the 
hospital  that  is  used  routinely  by  the 
majority  of  the  residents. 

Wo  had  considered  designating  the 
county  to  the  hospital  furnishing  trauma 
r^re  to  the  locality.  However,  we 
decided  to  designate  the  OPO  of  the 
local  hospital  because  the  nearest 
trauma  facility  may  be  located  very  far 
away.  We  believe  that  designating  the 
area  to  an  OPO  that  is  a  great  distance 
away  is  likely  to  be  a  deterrent  to  the 
OPO's  ability  to  serve  the  community. 

Finally,  we  point  out  that  the  final 
regulation  states  explicitly  a  policy 
HCFA  has  applied  administratively  in 
implementing]  the  OPO  redesignation 
pro<:ess.  Wo  have  historically  allowed 
competition  for  OPO  service  areas 
designations  at  time  of  redesignation. 
Further,  we  would  accept  a  bid  for  a 
service  area  for  undesignated  counties 
or  the  service  area  of  a  terminated  OPO 
at  aiiy  time  should  an  entity  apply.  Such 
competition  has  been  minimal.  We  do 
not  expect  this  to  change  with  the 
inclusion  of  this  policy  in  the 
regulations.  It  is  generally  accepted  that 
OPO-hospital  relationships  may  make 
procurement  more  difficult  during  the 
transition.  Since  OPOs  acquiring  new 
service  areas  will  continue  to  be  held  to 
rigorous  performance  standards,  we  do 
not  believe  OPOs  will  seek  expansion 
without  considerable  thought  and 
planning. 

Comment:  Another  commenter  noted 
that  the  interim  final  rule  did  not  list 
the  factors  that  would  be  used  to 
adjudicate  the  designation  of  a  service 
area  that  is  being  contested.  The 
commenter  suggested  the  following 
factors:  procurement  rate,  satisfaction  of 
transplant  centers  with  service  provided 
by  the  OPO,  organ  procurement  costs, 
response  time  to  donor  referrals,  extent 
and  effectiveness  of  professional  and 
public  education,  established  patterns  of 
organ  donor  referrals,  organ  discard  rate, 
and  donor  hospital  satisfaction. 

Response:  We  did  not  reprint  the 
factors  that  would  be  considered  in 
adjudicating  contested  service  area 
designation  because  we  did  not  intend 
to  change  the  regulations.  As  noted 
above,  the  factors  are  listed  at 
()486..116(a)(l)  through  (6).  Many  of  the 
factors  noted  by  the  commenter  are 


included  in  these  regulations.  These 
factors  follow. 

(1 )  Prior  performance,  including  the 
previous  year's  experience  in  terms  of 
the  number  of  organs  retrieved  and 
wasted  and  the  average  cost  per  organ; 

(2)  Actual  number  of  donors 
compared  to  the  number  of  potential 
donors; 

(3)  The  nature  of  relationships  and 
degree  of  involvement  with  hospitals  in 
the  organization's  service  area; 

(4)  Bed  capacity  associated  with  the 
hospitals  with  which  the  organization 
has  working  relationships; 

(5)  Willingness  and  ability  to  place 
organs  within  the  service  area;  and 

(6)  Proximity  of  the  organization  to 
the  donor  hospitals. 

As  noted  above,  we  have  not 
heretofore  experienced  a  significant 
amount  of  competition  among  the 
OPOs.  Thus,  we  have  only  limited 
experience  with  these  criteria.  If 
competition  increases  among  the  OPOs 
as  a  result  of  this  final  rule  with 
comment  period,  we  will  consider 
revising  the  factors  in  the  future.  In  that 
regard,  we  will  give  consideration  to  the 
factors  noted  by  the  commenter.  We  will 
also  publish  a  proposed'notice  of  these 
changes  in  the  Federal  Register  and 
invite  public  comment  on  the  proposal. 

C.  Provisinns  of  This  Final  Rule  With 
Comment  Period 

As  we  stated  above,  we  are  making  no 
revisions  in  the  definition  of  "open 
area"  at  this  time. 

IX.  Termination  of  an  OPO's  Provider 
Agreement  (§  486.325(b)) 

A.  Background 

In  the  interim  final  rule,  we  added 
§485.311  (now  §  486.325(b))  to  specify 
the  conditions  for  both  voluntary  and 
involuntary  termination  of  an  OPO's 
provider  agreement.  For  a  voluntary 
termination,  we  required  that  the  OPO 
provide  us  with  a  written  notice  of  its 
intention  with  a  proposed  termination 
date.  We  will  take  action  to  approve  the 
request  as  submitted  or  take  other  action 
to  ensure  that  there  is  no  disruption  in 
services  in  the  affected  service  area. 

For  an  involuntary  termination,  we 
may  terminate  an  agreement  if  we  find 
that  an  OPO  no  longer  meets  the 
conditions  of  coverage.  Under 
§  485.311(b)  (now  §  486.325(b)),  we 
indicated  we  would  give  15  days  notice 
of  termination.  We  also  set  forth  an 
OPO's  appeal  rights,  the  requirement 
that  an  OPO  give  prompt  public  notice 
regarding  the  voluntary  termination, 
and  reinstatement  provisions. 

We  made  editorial  changes  to  this 
section  as  part  of  the  interim  final  rule 


with  comment  period  but  we  did  not 
make  any  significant  changes  in  the 
substance. 

B  Public  Comments  and  Our  Risponses 

Comment:  One  commenter  believed 
that  a  15-day  notice  ot  termination,  if 
used,  could  lead  to  serious  disruption  of 
organ  procurement  efforts.  The 
commenter  urged  a  minimum  notice 
requirement  of  90  days. 

Rf'sponse:  The  added  the  15-day 
termination  notice  is  included  in  the 
OPO  regulations  to  be  consistent  with 
the  treatment  of  providers  under  the 
Medicare  program.  It  is  common 
practice  in  the  Medicare  pro^r.nm  to  give 
providers  a  15-day  notice  of  termination 
of  their  agreement  to  participate  in  the 
Medicare  program  for  failure  to  comply 
with  the  conditions  of  coverage. 

However,  upon  further  reflection,  we 
can  see  some  significant  differences 
between  certification  of  Medicare 
participating  providers  and 
certification/designation  of  an  OPO  that 
may  warrant  an  alternative  policy  for 
OPO  termination.  Most  notably, 
providers  are  generally  teiminated  for 
serious  and  imminent  health  and  safety 
reasons,  while  OPOs  are  most  likely  to 
be  terminated  for  failure  to  meet 
performance  standards.  While  it  is 
possible  for  an  OPO  to  be  terminated  for 
a  health  and  safety  reason,  such  as 
procuring  organs  from  HIV-infected 
donors,  such  a  termination  has  not 
occurred  to  date.  Consequently,  we 
expect  that  such  an  occurrence  \.'ould 
occur  very  rarely,  if  at  all.  Thus,  in  the 
case  of  serious  health  and  safety  issues, 
it  is  important  to  protect  the  hoalth  and 
safety  of  our  beneficiaries  by  proceeding 
with  termination  expeditiously. 
However,  we  believe  that  because  no 
serious  harm  is  likely  to  befall  anyone 
if  we  move  more  cautiously  with 
termination  of  an  OPO's  provider 
agreement,  we  can  consider  an  extended 
termination  notification  period. 

In  addition.  Medicare  beneficiaries 
generally  have  easier  access  to 
alternative  health  care  when  a  provider 
of  health  care  services  is  terminated. 
That  is,  while  a  Medicare  beneficiary  is 
no  doubt  inconvenienced  somewhat 
when  the  provider  of  choice  is 
terminated  from  the  program,  15  days  is 
generally  enough  notice  for  the 
beneficiary  to  locate  an  alternative 
source  of  care  wi'diin  the  area.  In  the 
case  of  an  OPO,  however,  the  situation 
is  significantly  different.  That  is,  an 
OPO  does  not  furnish  health  care 
services  directly  to  the  beneficiary,  and 
there  are  no  generally  available 
alternative  OPOs  within  easy  access. 
Thus,  in  the  case  of  OPOs,  expeditious 
termination  of  the  entity  could  present 


a  significant  problem  to  the  providers 
who  have  an  agreement  with  the  OPO, 

We  note  that  we  are  changing  the 
process  for  termination  somewhat  from 
that  in  the  interim  final  rule  with 
comment  period.  That  is,  we  have 
concluded  that  we  will  not  necessarily 
terminate  an  OPO  thttt  does  not  meet  the 
primary  performance  standard  if  no 
other  OPO  is  willing  to  assume  the 
territory.  Rather,  we  will  solicit  interest 
from  other  OPOs  in  assuming  the 
service  area.  Thus,  it  seems  only 
practical  to  allow  for  a  period  in  which 
to  solicit  such  interest  from  competing 
OPOs  before  terminatine  the  OPO  that 
does  not  meet  the  performance 
.standard.  To  do  otherwise  would  place 
an  OPO  in  the  anomalous  position  of 
being  terminated  15  dnys  after 
notification  of  failure  to  meet  the 
performance  standards  only  to  be 
reinstated  within  a  month  or  two  when 
we  discover  no  alternative  OPO  is 
willing  to  assume  the  territory. 
Consequently,  we  have  modified 
§485.311  (now  §486.325)  to  provide 
that  termination  of  OPOs  will  occur  90 
davs  after  the  notification  by  the 
Secretary  that  the  OPO  does  not  meet 
the  standards. 

C.  Provisions  of  this  FinnI  Rule  With 
^Commtnt  Period 

We  have  revised  §  486.325(b) 
(formerly  5)485.31  l(b)j  to  provide  for  a 
9U-day  advance  notification  before  a 
termination  of  an  OPO's  provider 
agreement  b'K-.omes  effective.  Similarly, 
we  have  revised  ^486.304(e)(3)(ii) 
(fonnerly  §  485.303(e)(3)),  relating  to 
interim  designation  periods,  to  extend 
the  length  of  such  designations  to  180 
davs  to  take  into  arcounl the  longer 
advance  notification  period  to  effectuate 
terminations. 

X.  Effective  Dates 

A.  Background 

In  the  September  1994  interim  final 
rule,  we  noted  that,  although  the 
regulations  were  effective  30  days  after 
publication,  we  would  apply  the  new 
qualin.-.ation  .^nd  performance  stand.nds 
for  the  first  time  with  the  recertification 
of  OPOs  that  takes  place  in  the  spring 
of  1996  (for  most  OPOs.  June  1,  1996). 
For  purposes  of  »he  recertificition.  we 
would  use  data  from  calendar  years 
1994  and  1995. 

B.  Public  Comments  and  Our  Responses 

Comment:  Several  commenlers 
suggested  that  we  delay  the  effective 
date  of  the  regulations  to  provide  for  2 
full  years  of  advance  notice  before  we 
appiv  the  standards. 

Response-  Although  the  actual 
regulntions  were  not  issued  until  9 


months  into  the  24-month  performance 
period  (1994  and  1995J,  we  believe  that 
OPOs  have  had  adequate  advance  notice 
of  the  intent  to  improve  performance 
through  both  the  law  and  the  notice  of 
proposed  rulemaking  that  was  issued  in 
June  1991.  That  is,  since  1991.  revisions 
in  the  statute  relating  to  OPOs  that  were 
discussed  in  the  interim  final  rule  have 
expressed  the  intent  of  the  Congress  that 
OPOs  be  held  to  rigorous  perfonnance 
standards.  Moreover,  while  the  1991 
notice  of  proposed  rulemaking  did  not 
specify  detailed  qualification  and 
performance  standards,  it  included  a 
discussion  of  the  exart  standards  we 
included  in  the  September  1994  interim 
final  niic. 

We  believe  that  OPOs  have  had 
adequate  advance  notice  that 
performance  would  be  monitored  and 
should  have  taken  appropriate  stepf  to 
ensure  that  they  are  pfirforming  to  the 
best  of  Iheir  ability.  In  addition,  the 
interim  final  rule  was  issued  only  9 
months  into  the  performance  period. 
Thus,  even  if  an  OPO  had  not  been 
planning;  for  the  rigorous  performance 
standards,  it  still  has  approximately  fe.! 
percent  of  the  perlormance  j^wriod 
remaining  to  make  up  for  any  past 
performance  problems. 

Finally,  we  note  that  the  primary 
performance  criteria  are  based  on 
national  averages.  All  ot  the  data  that 
are  used  to  set  the  actual  performance 
standards  numbers  come  from  actual 
performance  of  OPOs.  Since  the  i  onient 
of  the  interim  final  rule  was  not  released 
until  publication,  all  ot  the  OPOs  art 
treated  equally  with  regard  to 
knowledge  of  the  standards.  Thus,  It  is 
reasonable  to  assume  that  no  OPO  is 
unfairly  treated  by  reliance  on  standards 
that  are  based  on  the  performance  oi  its 
peers.  We  collticted  the  1994 
performance  data  from  the  OPOs. 
National  averages  were  calculated  and 
distributed  to  tne  OPOs  In  1995  Thus 
e.-<ch  OPO  had  an  indication  of  what  the 
performance  standards  would  be  and  if 
u  needed  to  signitic^intly  alter  its 
performance  to  achieve  performance 
equivalent  to  its  peers.  In  addition,  the 
AOPO  has  published  peer  performance 
data  for  OPOs  to  review  and  monitoi 
their  ov.n  pertoi.Tian^.'S  ihroiiEiioul  the 
performance  period. 

We  are  anxious  to  implement 
meaningful  periormance  standards  for 
OPOs.  We  believe  that  iiiiplemeiitation 
ol  these  standards  will  promote  organ 
availability  and  resi.lt  in  additional 
lifesaving  transpbiii':  for  not  only 
.Medicare  and  Medicaid  beneficiaries, 
but  tor  al!  .\niericans  in  need  of  organ 
transplants.  The  lOOG  re<:tirtifications 
are  for  a  2  year  period.  Thus,  if  we  delay 
implemi-^ntation  ol  the  standards  beyond 
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Ihe  19»1f)  r><  ertificatiori.  ihf  standards 
Will  no!  b*-  fiiliy  etfei;tivj  uiUi!  jiiiiu 

I99H 

Nonetheless,  At-  rt-rognize  thnt  the 
ITIDM"  to  .1  svsteiM  of  j)t"  I')riTi;in(  I'  ,niti 
qu  ililuation  staiKl.irds  that  are 
oh|w.1ivelv  me.isurnd  and  slri«.tly 
niton  ihI  is  »  miijor  transition  for  tht> 
OK)  i.ninnumilv   (.  (Mist'ijui'iiMy,  wt:  ,if«! 
pi(jviiljn^  tor  a  trunsilion  mwh.Miisni  lor 
Ol'Os  ttuil  do  not  meet  tlu'  st.indnnis  lor 
thi    l')')ti  indesujnafuMi  pHricHl  but  .ire 
Mi.ik.uin  [»rov;n-s-^  tf\v.ird>;  riicciirg  iIump. 
ThiTiMore,  xvr  .h-m  providing  Inuv^.'tioiud 
.stjod.irds  for  bo'h  the  st-rvic  e  arf.i  si/.o 
ili'sn^nition  quiditiLiilion  stand.ird  and 
\hv  prrlorinai'if  .t.jiuKird ;  ioi  thn  l')M». 
rt!ilt'M';iiJitii'!i  }>ti  UK.!. 

VVf  will  r'.rcint  ii'i  pxcoption  to  tht  24- 
doiior  sflfvi'  u  ,irej  si/fl  <  riterion  dnnng 
ttit'  I'iPb  rt'desit^naMon  pr<H:p^s  for  tho^v 
i|,i,ililifd  OPDs  ;h.it  ni.ift  thij 
ixiitorniaiice  stirnluds  in  ^486. .110    I'o 
ija  ilil^  for  thf  L\>  eption.  an  OPO  must 
suhrnit  a  wntlun  re(|uest  to  HCK.X  that 
ini  ludps  it  narr.itr.'o  df>s».rtptif)i>    J  its 
pi. Ill :  .or  fnwtiiv,  Ihii  si  in.'l.'ird  i)\  the 
I'iMH  r«?desif;iuiiion  period.  Wc 
tMnpht.<!izo  that  ttiis  is  a  orj-tinie 
••xoption  opportiini'v  that  will  not  bw 
ft>;)Mt.»d  for  .01 V  OPO  .iffpr  \hv  lOflO 
redi'sixnation  process 

Uk!  are  also  pmvidir'^  a  oiiH-tirufl 
Hxceplioii  pro<  ess  f«u  OFOs  that  do  not 
vicv.l  four  of  the  five  [mrfonnance 
stanil'-rds  it  the  fiirn-  'f  i>'d«'«^itJiialiou. 
This  .Mitptioii  IS  limi'fd  to  ihos»' 
qualTied  OPOs  that  meet  three  out  of 
the  five  perforinanc"  rritcria  in 
»»  JHo.:i1()(b)  (It  throiiv.h  fs)  Similar  to 
tlie  ijxception  pritcess  fn    (ti<» 
qt'alili<ation  standard,  in  OPO  must 
submit  a  written  r«.qu'^t  to  HCFA 
d(.c'inipanittd  bv  a  dot  lilml,  narrativii 
d»'s(:riijtioM  o|  the-  OPO'-!  plans  for 
ensuring  that  il  will  nnutt  tht- 
peiro-Tnnra:e  stniidard.s  by  thf  1098 
rt'iieslgnatton 

C.  Provisions  of  This  Final  Hulo  With 
Cotutrpnt  Period 

VVp  .irr  not  making  any  chi»ng»»s  in  th« 
<!ft«<.:ivn  deltas  of  tho  provisions  of  the 
iiit(«riin  final  nd«j  wit':    ■     i       nl  (vinod 
Wo  iirt!,  however,  a.s  .    .      .      I  aliovH, 
atldiox  two  one-time  •jxruptions  for  the 
iq«JH  rodesignalio'i  rirornw  only. 

•  VVV  are  adding  §  4«b..1U7(d|(4) 
'  I'    !<;  that  H<''PA  may  v.pant  an 

plion  to  the  24-doi<ifr  i.rit'»rion  in 

parwgrnph  S  4»b.:i07{H|(2)|ii)  to  an  f  )PO 
that  can  <(omofistrat«  that  (1)  it  m»fcfs 
tliM  f^iirforiiianu' (.rit«<r!t  in  >)4rtf>.  nn(h|. 
and  (ij  it  ha.s  a  sptN.ifu  plan  »«»  metel  it:t' 
si'ivif  I?  drt»a  Mz»'  triterion  in  p^iragraph 
-)  4H6  307(d)(2)(ii)  by  th.i  tUT.H 
ni>dt"iignat:on  perujd. 

•  We  ore  adding  «*  •.hiiliOlr.MS)  lo 
providi;  that  for  tho  1<)9^  dttsignatinn 


pir!..i(i  onls    HCI-.\  inav  t-ontniue  :u 
desigiuiit'  lor  .i  st-rvice  area  an  OPO  thit' 
dot"-,  not  iiitM't  the  .sVindards  uiidt^r 
parautaph  (b)  ot  this  sci  'ion  if  the  OFtJ 
1 1)  mi't'ts  three  nt  fhi-  fivt;  rritfria  in 
!»4rt»i.11()(b)(i)  through  (b)i5).  and  (2) 
submits  an  accwptable  t.orrective  action 
pliii  in  M(  (  ordanfie  with  ^  AHh  \  \'^d]. 

\l.  Waiver  of  Ser\ice  .\iea 
Designalioiis 

A  liack^roiind 

Section  1  l.iniaji  1 1(  Al(iii)  of  tliM  Act 
Had  n-quired  hospitals  p.irtii.ipiitiiig  in 
the  Mi-<i  i.iiv  jiio\^,rrii.i  to  .lo'.ify  .m  Oi'' ) 
■if  potfMiti.il  or,4an  dojiors.  fh*'  i'm/  d!  i!," 
aitic.le    an  "  iiidiCjtetl  that  a  h<:su;i.il 
need  not  have  an  agreement  with  the 
OPO  whose  d«  si>ii:.^tf  d  service  area 
ini. hides  lh<'  i.uunty  in  wiiich  liie 
hospital  is  lo*:jti}d  1  hus  a  8:gnifit.int 
mnnb«r  of  hospitals,  for  vanotis  reasons, 
have  (.hosen  to  tiavo  dgrec-nents  with  a 
MedKar**/ Medicaid  .lertiMod  t'POotiHr 
than  I  he  OPU  desr^nalt.d  fi.i  th^•.r  u<n'3s. 
In  fa(t.  sovcral  hospitals  have 
agroements  willi  niiHiple  OPOs. 

St.Htir.n.s  l.'j')  taJdi'Al  md  (a)il!lDj  cf 
Piibl:(  1-aw  10.^-41/  iniu.id'jd  socuoir. 
llja(a)(l)(A)iiii)ttnd  ;a)!:  I'.c:)  of  the 
Act  to  add  rrquiremtmfs  that  a  hospital 
have  an  agree-iient  frr  noli  fir.  it  io:;  of 
poteriti.^1  ofj;nii  dunaticn  o'dy  wi»'i  the 
OPfJ  dusignaied  for  the  Tr»M  in  whirh 
the  hospital  :s  located.  Public  l.rw  103- 
41J  also  prov'ued  for  waiver  ot  the 
retiuirwmuntb  Liiiiur  certain 
circumstances.  Section  l'5.5(a)(»)(C) 
added  new  section  n.18(aJ{2l(A)  to  the 
Act    Spot  in<  iiil  /.  the  S<-!<.ret.>i-\-  must 
approve  waiver  ieqiii'>ts  if  (1)  the 
waiver  is  e\pe.  ted  to  inc;ie.n},e  crK^n 
donations  and  (i)  the  u'aiv^r  wid  assure 
w^uituble  treatment  of  both  those 
patients  witlni  lh<t  S'^rvire  -ir^a  ser\ed 
bv  ff"  i>ospit»irs  desi^n-lud  0!'0  .i."d 
tl'.ost  p  iti'jnts  wi»hi:i  the  servit  p  urea 
.served  bv  the  OrO  wilii  which  tije 
hospital  seeks  to  enter  iiito  on 
igreenie'it  under  the  waiver. 

The  law  is  quite  si'tK.ifn.  '.n 
identifying  the  fatiors  that  HCF.'X  may 
«:nnsi  ltd  in  adiuditafing  waiver 
r«<|upsts.  I'hat  is.  soclioii  1  l.lK(a)(2){dj 
provides  liiat  m  making  a  deieriii'iiatK^n 
on  a  w/iiver  request  the  .Sf<  rclaty  may 
coniider  tfie  facttirs  that  would  include, 
but  not  im  linuled  to  ( I )  com 
effectivotitr.5..  (2)  iniprnvements  in 
quality.  (3i  anv  change  in  a  hospital  s 
de«'Bnated  orgar.  prix;ur»>mer.f  agenr.\ 
due  lo  a  change  made  on  or  aU'ir 
t>u.«  mber  ?.H    UWi.  iii  tho  derlniuons 
lor  MSAs  (ns  establisi'.e*!  t>y  the  Oi'lice 
of  Managomuiit  and  Budget),  and  (4)  the 
length  and  Lonllnuity  of »«  haspital's 
rah'itioiisbip  with  a:i  urg/'n  procurement 
agoninir. 


Socliuiis  I IJH  (a)(2KC)  and  (a)(2)(D)  of 
the  Art  are  quite  spef-ific  in  lietadiag 
Itie  prores-.  idr  'he  waiver  requests. 
IJffectiv!  laiiuary  1,  iy9H.  any  hospital 
seekiiiK  :i  waiver  must  submit  a:i 
applii  ation  to  the  .Secretiry.  Within  3U 
davs  of  receipt  of  a  waiver  request,  the 
Secretary  will  publish  a  public  notice  of 
the  n'qiiost  .'>ffering  interested  parties  a 
Hfl-dav  period  to  (  onunent  on  the 
re(|uesf  Allowing  HCFA  only  20  days  to 
evaluate  the  comments  and  render  a 
decision  would  result  in  a  ininiinuin 
time  period  of  120  davs  tor  processing; 
a  waiver  renuest 

.Se.  tiou  155(a)(2)  of  Public  I,aw  103- 
412  contains  a  grandfathering  provision 
lor  hospitals  whi(  h  on  0<  tot'er  31.  1994, 
th«  date  of  enactment  ot  Pub'ir.  L'lw 
103-412.  have  existing  ai^reeinetMs  with 
OPOs  other  than  the  ( >PO  desi^i.ated  for 
their  ser\  ire  .ireas  .\ny  iiospitnl  thit  has 
riii  ai;rei>!Tii-'it  with  .iii  O^  ( ;•  other  thiii 
the  UFO  ilesi^na'ed  ioi  its  area  on 
0<:toher  il.  1994.  .nay  continue  the 
agreement  until  HCIF.A  has  .idiudiralod 
its  V'aiver  rec]  ies!   pr. .vid>'d  tlie  h;)spi*r.l 
!  as  nifjd  :i  vva'Vi  r  n^quest  by  [aoiiary  1. 
I'JJfi.  This  pr'^vision  wa3  included 
because  it  woidd  be  disruptive  to  a 
lio'-pila!  to  force  it  into  ..n  ,.i;repnier.t 
■.  iiii  ti.i-  (~I'0  dt  si^iiat'jd  for  its  a;ea 
while  0  waiver  request  is  being 
prcces.sed 

We  be'ieve  th"  pro\  i>ion3  of  se«:tion 
l.i.'i  are  s^lf-impiementini<.  Tl.ns.  we 
proct  -'ed  with  i'iipienii,ntntio:i  piior  tc 
moditicalinn  of  thu  rc^ulatioe.s  o-  prior 
public  coirmeiil.  lu  (3ciohtr  1905.  we 
issued  Pm«rair>  Mtir.ornncjuni  .V-O^-ll 
to  our  intermedial ies  oe'lining  the 
pr<x;es;;  fur  iiviking  a  v/aiver  request.  We 
mstru'led  ea'ili  iiitemed!.".ry  to  notify 
»'Vtry  ho'pitai  th.t'  it  serviced  of  ibo 
opportu!il*v  'o  reque.'^t  a  waiver  to  d"al 
vvith  an  Oi'o  otlier  thi".  the  ( >PO 
desi^'ustod  loi  the  .;rea.  W^;  advised  the 
hospitals  that  we  intended  to  adjudicate 
the  requests  u.  iitp  the  rri»cri.»  set  forth 
in  th"  law   We  advsed  the  li.voit.ds 
ihat.  to  ref'iin  their  oxi^tinv'  out-nf-jr"r) 
OPO  ,ii;reeine",ts  th.it  were  in  etifct  a.-. 
ot  <)<  tober  ii .  1994  their  waiver 
ifcut  sts  auist  be  received  bv  fa'uiarv  1. 
i  9''*»i 

The  lr"ov  did  Pot  iddress  t^,e  iinpact  of 
(  han^ifS  in  OPO  serv  ire  areas  on  future 
v^faiver  reque.sts.  That  is.  we  note  that 
chonf'.LS  ill  OPO  sei  vit:?'  areas  ire 
ongoing  events  Wn  an'u  ipate  'h.t.  with 
the  implementation  of  the  i.rovi-^.ious 
contained  ii   the  September  H.  1994. 
final  rule  Wi'fi  comnu-nt  period,  sui  <\ 
ch'Ti^es  mav  become  srnnewhai  inor»; 
frequent.  Often  thes«-  char.ges  0(  cur 
through  mergers  or  i^ooperadve  means. 
Some  .  hanges  however  afc  tiie  result 
of  rompettt've  actions  ninong  the  OPOs 
sv;t;i  Hry-',\  aw.inling  tho  service  areas 


based  on  the  criteria  in  §  485.308  (now 
§486.316).  When  these  changes  in 
.service  areas  occur,  the  hospitals  in  the 
affected  counties  must  enter  into 
agreements  with  the  newly  designated 
OPO  or  request  a  waiver  to  deal  vvith  an 
alternative  designated  OPO. 

As  noted  above,  the  minimum  period 
of  time  necessary  to  process  a  waiver 
request  is  120  days.  We  believe  it  is 
unproductive  and  contrary  to  the  goal  of 
increasing  national  organ  donation  to 
force  the  hospitals  in  affected  areas  into 
new  working  relationships  vnth  a  OPO 
and  then  to  approve  a  waiver  request 
and  allow  an  alternative  agreement  a 
few  months  later.  Such  a  system  would 
be  disruptive  to  the  hospital  and  to 
effective  organ  procurement  nationally. 

Consequently,  we  are  adding  a  new 
provision  to  the  regulations  at  §  48fi.316 
to  permit  the  grandfathering  of  existing 
agreements  hetu  een  an  OPO  and  a 
hospital  when  changes  in  a  service  area 
occur  pending  resolution  of  the 
hospital's  waiver  reauest 

To  be  eligible  for  the  grandfathering, 
a  hospital  must  have  had  an  agreement 
with  the  OPO  prior  to  the  changes  in 
service  area  and  the  hospital  must  have 
requested  waiver  from  the  provisions  of 
section  1138  (a)(l)(A)(iii)  and  (c)  of  the 
Act  within  30  days  of  the  effective  date 
of  the  change  in  service  area.  Of  course, 
if  HCFA  denies  the  waiver  request  on  its 
merits  (the  request  does  not  demonstrate 
that  it  is  expected  to  increase  organ 
donation  and  assure  equitable  treatment 
of  patients),  the  hospital  must  enter  into 
an  agreement  with  the  new  OPO  for  the 
area.  The  regulations  provide  that  such 
new  agreements  must  be  executed 
within  30  days  of  notification  of  the 
determination  on  the  waiver  request. 

We  recognize  that  this  grandfathering 
provision  is  not  cxpUcitly  stated  in  the 
law.  Nonetheless,  we  believe  the 
provision  is  authorized  under  section 
1138(a)(2)(A)  of  the  Act  which  vests 
broad  authority  to  HCFA  to  waive  the 
new  requirements  of  sections 
1138(a)(l)(A){iii)  and  1138(a)(1)(C)  of 
the  Act.  The  provision  is  also 
complementary  to  the  grandfathering 
provision  specified  in  section  155  of  the 
Social  Security  Act  Amendments  of 
1994.  We  believe  that  allowing  such  a 
grandfathering  policy  during  the 
processing  of  the  waiver  request  is  the 
only  means  to  ensure  a  smooth 
transition  and  promote  organ  donation. 
Nonetheless,  we  are  providing  an 
opportunity  for  public  comment  in  this 
final  rule  with  comment  period. 

B.  Provisions  of  This  Final  Pule  With 
Comment  Period 

We  have  revised  §  486.316  (formerly 
§  485.308)  by  adding  new  paragraphs  (c) 


through  (f)  to  implement  section  1138 
(a)(2)  of  the  Act  and  the  grandfathering 
provisions  of  section  155(a)(2)  of  Public 
Law  103—432.  These  revisions  permit 
grandfathering  of  a  hospital  to  the  OPO 
with  which  it  has  an  historical  working 
relationship  while  the  hospital's  request 
for  waiver  is  being  considered  when 
changes  in  the  OPO  designated  for  the 
service  area  in  which  the  hospital  is 
located  occur  beginning  January  1,  1996. 
We  are  soliciting  comments  on  this 
provision  of  the  final  rule  with 
comment  period. 

XII.  Technical  Revisions 

We  have  made  the  following  technical 
revisions  to  the  regulations  for  the 
purposes  of  clarifying  and  reorganizing 
the  OPO  regulations. 

•  Wc  amended  §  405.2163  by 
removing  the  reference  to  part  485, 
subpart  D  and  replacing  it  with  a 
reference  to  part  486,  subpart  G  to 
reflect  the  earlier  published 
redesignation  of  the  OPO  regulations. 

•  We  revised  §  486.301  to  add  section 
1138(a)  and  (b)  of  the  Act  and  section 
371(b)  of  the  PHS  Act  as  the  statutory' 
bases  of  the  OPO  regulations. 

•  We  reorganized  §486.310  to 
include  the  exceptions  and  exemptions 
to  the  OPO  standard  requirements  under 
paragraph  (c). 

•  We  deleted  §  486.310(e)  (previously 
designated  as  §  485.306(e))  as  it  is 
unnecessary  and  has  created  confusion 
among  the  OPO  industry.  This  provision 
provides  that  an  OPO  that  has  not 
previously  been  designated  by  HCFA  for 
a  particular  service  area  is  exempt  from 
meeting  the  performance  standards  for 
its  first  2  years  of  designation  as  the 
OPO  for  that  area.  However,  the 
perfoi-mance  standards  are  used  to 
measure  the  OPO's  qualifications  to  be 
redesignated  beginning  2  years  after  the 
OPO  has  been  first  designated  for  any 
portion  of  a  service  area. 

Since  there  is  no  data  on  the  OPOs 
performance  in  the  area  when  it  is 
newdy  designated,  it  would  be 
impossible  to  apply  the  performance 
standards  at  the  time  of  initial 
designation.  Thus,  we  believe  it  is 
unnecessary  to  maintain  an  exemption 
of  this  nature.  The  remaining  portion  of 
the  provision  merely  states  that  we  will 
apply  the  normal  performance  standards 
at  the  time  of  redesignation.  Therefore, 
this  portion  of  the  regulation  is  also 
unnecessary  since,  without  it,  we  would 
have  no  alternative  but  to  apply  the 
normal  performance  standards. 

•  We  revised  the  cross-reference  in 
§  486.314  (formerly  §  485.307)  to  reflect 
the  reorganization  of  the  material. 


XIII.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment 
before  issumg  a  final  document.  Most  of 
the  provisions  of  this  nde  were  open  for 
public  comment  through  both  the  June 
21.  1991,  proposed  rule  and  the 
September  8,  1994,  interim  final  rule. 
Wt  are  now  publishing  these  provisions 
as  final  rules.  Because  they  have 
previously  been  open  for  comment,  we 
are  not  inviting  further  public  comment 
on  these  provisions. 

The  Social  Secu.rity  Act  .\mendments 
of  1994  were  enacted  subsequent  to  the 
September  8.  1994,  i.iterim  final  rule 
with  comment  period.  Section  155  of 
these  amendments  relating  to  OPO 
hospital  relationships  are  inextricahU 
linked  to  this  final  rule.  The  provisions 
of  section  155  are  self-implementing 
and  do  not  require  rulemaking 

XIV.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulator)- 
impact  statement  that  is  consistent  with 
the  Regulatory  Flexibility  Act  (RFA;  (5 
L'.S.C.  601  through  612)  unless  we 
certify-  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

For  purposes  of  the  RFA.  we  consider 
all  providers  and  suppliers  of  health 
care  as  small  entities.  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity.  Also,  section  n02(b) 
of  the  Act  requires  us  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  MSA  and  has  fewer 
than  50  beds. 

This  final  rule  with  comment  period 
sets  forth  changes  required  by  Public 
Law  100-607,  Public  Law  101-616.  and 
Public  Law  103-432.  In  the  September 
1994  interim  final  rule  with  comment 
period,  we  provided  an  impact  analysis 
on  the  provisions  of  Public  Law  100- 
R07  and  PubUc  Law  101-616.  In  that 
analysis,  we  stated  that  we  expected 
that,  while  OPOs  may  incur  some 
additional  costs,  those  costs  would  be 
minimal.  We  invited  public  comment 
on  the  impjact  statement  in  the  intenm 
final  rule  with  comment  period.  We  did 
not  receive  any  pubhc  comments. 
The  provisions  of  section  155  of 
Public  l^w  103-432  included  in  this 
final  rule  with  comment  period  conform 
to  section  1138(a)(2)  of  the  Act  to 
provide  for  a  waiver  of  section 
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It  W\  ni(A)|iiil  ,i!iil  ((  )  ot  th»'  Act 
iiiuirr  i.crt.iiii  i  irrnmstiuu  «s   Stt.lioii 
I  I  'H(aH  1)  retjuiTHs  tli.it   i  huspit.il  Iihvm 
ati  ,i^r»Hiii(MU  tor  putitiituil  or^jaii 
dotmtUiiK  oiilv  VMth  t*i-  ( )l'()  ilou^iialt'd 
tor  itie  .irt'.i  .ii  whii  i\  tfii;  tii)s[)it.il  is 
!()<.aft'<l    VVi*  tixpw.t  <iii  V  ;ni(ii!i('ii'il  i  osts 
n-lrttt'l  fci  this  provision  to  N-  inii.mi.il 
Adv  hu<,(.)il,il  wishing; /i  w.tivit  iiuist  fil»! 
t!  rwtjiiusl  with  n<;    We  U-lirv*-.  how»!Vfr. 
thdt   inv  .i(i»iitioiial  ro.ls  .ip-  riiiiiim  il 
(ompjn'd  to  ttn-  I'lipr-jviiinciU  tlit'St- 
provisions  will  li.ive  on  the  qunlity  of 
htvillh  '■  in-  tor  udmii  rci  ipu-iits. 

VVf  hav»'  drti'i  im:u!.l  .iiid  \vm  ( >'riify 
ttirii  this  fiiirtl  rult)  with  coiniiinri'  pviuxl 
wil.  not  havo  ,1  si^mfii  <Mit  »'<  ohoiiim 
eff'S'ct  on  a  siibstaiitidl  n-jinfifr  of 
pmvid'Ts  and  sMppiiers  .Mvo,  OPOs 
(irideptTi.if'nt  iiid  hosjiitrd  tfjjfd)  irv 
not  toosiden^il  sin.iil  ro!jl  hospjliils 
sirid'  Oi^t.)'  giutf-.dlv  service  large 
j^oo^riirhic.ai  arti.is.  Thfroforo.  a 
rHviil;il(.Tv  fl»'x!h'lit',  :inalvsis  imd»'r  ihn 
KKA  .iiid  a  riirrtt    nipait  .iM>ilv>is  under 
suction  llU;J(b)  of  thf  ^i  i  .ir>'  not 
rfquir«d 

!ri  accordance  with  tlu'  provisions  <>( 
E- x«  nlivt>  Oi  dcr  I  .iXtiH.  this  r»*v;r)l.ili<'n 
w  t^  rf\iew»>t!  hv  th>'  ( tfrn:*   ot 
Man  j^',t'Mi   III  ,iri'l  lUiii.;*-! 

XV'   Infurination  (!«)ll>-<.lion 
Requirfint'nts 

I  'init'i  ih,'  f  -i|i»'r\Mirk  PtHlm  li.m  Ai.t 
ot  mMS.  .ikjeiK  u's  art'  rvouifMi  to  provide 
6(>dav  notiie  in  (ht-  Federal  Register 
and  soIk  it  pnbin:  i  Dmnicnt  bvfnr*?  .i 
(.olli-<  lion  of  infornuitiun  rt-qum'nu'nt  is 
sul;niiltiMi  to  th(^  Ott'ii  ••  nf  M.iii,iy;t'ni(Mit 
and  Bu(i>J»'t  (OMH)  for  rtmcw  iiiu\ 
approval    Ttus  final  role  with  conunent 
perio<l  contains  intorinattcn  collff.tions 
ttidt  an'  sut)|tM.t  to  rvvotvv  t)v  OMB  under 
the  Fipt-rworii  Kedm  tioii  .*\(  t  of  l')<)5. 
The  titUf,  description,  and  r»'sponi'ent 
description  of  the  mfonnalion 
coilfH.lions  are  shown  twlow  with  an 
Hstimati!  of  the  annu.ii  reportm^  and 
r«<.ordki)c'pin^  huriieii    hicliuieil  in  the 
eslmiate  is  ttie  lime  for  reviewing 
instructions,  snanhinn  nxistini^  data 
soim  es,  ^atherin>{  and  in<iintaiiHn^  the 
data  needed,  and  colle<:tin>j  and 
rovittwiin}  the  colUMtion  of  information 

We  ire   tiowever.  rtM|uestiny  an 
Hnierxen<  V  review  of  these  re^ul<itions 
In  compliance  with  tim  rtHpiireinenl  of 
se<iion  .'t.S()H(c)(.i)(.'\)  of  the  Paperwork 
Reduction  .Act  of  UW.'i,  wo  have 
submitted  to  the  Offiie  of  Management 
and  H^ld^et  (OMH)  the  lolh)win>j 
rtxjuireiiuMit  for  emerxeiu  y  n'view    We 
are  requesting  an  emerxency  review 
beciuse  the  collec  tnm  of  this 
inform  itioii  is  needed  pnnr  to  lh«' 
expiration  of  the  uoruial  time  limits 
un»lt-()MH  s  rejjulations  at  SCKK   Pirt 
13;i0  to  permit  rucertifu  ilum  of  OPO  s 


,is  rf(;iiired  liv  statute   Kioiure  to  issue 
tliHse  rules  in  time  for  tfie  \99ti 
ledesiytnation  prm  fss  ma>  result  in  the 
lernniiation  of  UFO  a^n-ements.  As  a 
<  onsc«)ueiK:e.  persons  in  need  of  or^aii 
tr.insplants  may  not  rec  eive  them  The 
.i^^eiicv  (  .uiiujt  n\tsonahlv  comply  with 
the  normal  clearance  procedures 
t»:(  ause  public  harm  is  lik'Mv  to  r^'sult 
if  normal  <  iearance  pro<  ediir»,'S  an; 
followed    Without  this  information,  we 
I  ould  not  ensure  compliaiK  e  will,  this 
("on^-nissionai  mandate 

We  ar>'  nquestinj^  tfi  il  OMB  provide 
r.  J.\  day  public  i  oinment  prrioii  with  a 
7  (i.p,  ()\in  revie'v  period   old  a  'K)-day 
appiov  il   We  will  publish  a  separate 
Federal  Register  notit  e  fo''  an 
.■ii,er\^eii(.y  request  tor  the  OI'O  nianuai 
requiit'iiients 

Tvptf  of  Inlonuiitjon  Cnlitition 
n''(fii,"it  New  (.olloction 

lyve  of  IiU'onnntion  Col  If''  lion 
ficnditK.ns  cf  Coveraj^e  (r)rOry(3n 
I'ri><  uuMMcnt  Urgani/atior.s. 

Fnrn)  \'n    HCFA-R-n. 

/  'SK  Or>:;aii  Procur>^ir.en' 
( )r>>aru/..itions  an«  refjuiri-d  to  submit 
act  ur.tt.r  data  to  IKT.A  i  om.emin^ 
population  and  inforinat.on  on  lionors 
and  or><ans  on  an  annual  basis  in  older 
to  ere. ore  inaxinmn)  eff«!<  tiveness  in  the 
pro<  urt.'int'Mt  and  distribution  of  organs 

h'r-'fjiifiiiA    Annuallv 

:\if>;,  (Kd  public  Not- for  profit 
m-'titutions. 

Niiiiihrr  oi  Ht'spmidpnts:  fifi 

Total  Annual  Hrsponses.  66. 

I'ntul  Anniiiil  Hours  Rcqucstrd:  4.09f). 

lo  rtHjuest  copies  of  the  proposed 
p.iperwork  i:ollections  referenced  above, 
(all  the  Reports  Clearance  Office  on 
(4101  7Hf)-i:i2fi. 

rhe  sections  in  these  final  regulations 
with  comment  period  that  contain 
information  ( olleclion  requirements  are: 

•  .S«H  tions  486.304  (c)(2).  (c)(4),  (c)(7), 
and  ((.1(H)  require  that  an  OPO  submit 
documentation  to  HCFA  as  part  of  the 

( onditions  for  payment.  These 
r»?quirBments  include  cost  rt'porting, 
cost  proi«;tion,  and  data  to  show  the 
numlM'r  of  organs  procured  and 
transplanted.  The  OPO  must  maintain 
data  m  a  format  that  can  readily  be 
continued  bv  a  successor  OPO 

•  .Section  4H6  306(d)  requires  that  an 
OPO  dof.ument  that  it  meets  the  scr\'ice 
,irea  r«!quirements  at  §486.307. 

•  S«K  tion  48fi.306(t)  requires  that  an 
OPO  submit  to  HCFA  within  l.S  days 
following;  the  end  of  the  (  alendar  year 
information  on  the  service  area 
population,  number  of  donors,  number 
of  organs  procured,  and  the  !iumfH;rof 
org.Mis  transplanted. 

•  Sei.tioii  486  307(a)  requires  that  an 
OPO  make  do<:umentation  available  to 
HtJ"A  to  verify  thai  it  meets  the 


requirements  for  boundary  designation, 
service  area  location,  and  service  area 
size 

•  Section  486.3()7(d)  requires  that,  for 
the  19Q6  transitional  redesignation 
period  only,  an  OPO  that  does  not  meet 
the  qualification  standards  in 
^486.307(d)l2)(ii)  may  submit  a  request 
to  HCFA  for  a  one-time  exception  'o  the 
standard  if  it  can  demonstrate  that  it 
meets  the  performance  criteria  'n 

f?  486.310(b)  and  bus  a  specific  plan  to 
meet  the  24-doiior  standard  by  the  ITiS 
redesignation  period 

•  Se<;tion  48«  nUic)(3)  requires  that, 
for  the  1996  transitional  redesignation 
period  o'llv.  HCFA  may  contiiuie  to 

di  sigiiato  for  a  service  area  an  OPO  that 

does  not  meet  the  stand.Tds  of 

§486  310(b)  if  th,' OPO  (an  demonstrate 

that  it  iTKH'ts  three  of  the  criteria  in 

«»  486.3  10(b;(1)  through  ?)  486.310(b>(r>) 

.T!(!  .f  the  (JPO  submits  an  acceptable 

coiTtxtion  pian  in  accordance  with 

«>486.3lii(dl 

•  S«'ctu)ii  48(<  3U)(d)  requires  that  an 
OPO  that  does  tiot  meet  the  performan(.e 
standards  ntay  continue  to  be 
d»'signated  for  a  service  area  if  no 
acceptably  perfornu.-iiJ  Ot^O  is  willing  to 
accept  responsibililv  for  the  service  area 
aiid  if  the  OPO  submits  a  corrective 
action  plan  that  is  acceptable  to  HCFA. 

•  Section  486.316  requires  that  an 
OPO  submit  an  application  to  HCFA  if 
it  wishes  to  be  designated  as  the  OPO 
for  a  serv  ice  area.  Applications  are  only 
accepted  if  the  area  is  an  open  area. 

•  Section  486  318  requires  that  a 
designated  OPO  notify  HCFA  if  it  is 
considering  a  change  in  ownership  or 
service  area.  It  must  submit  the  same 
information  that  it  supplied  at  the  time 
of  designation. 

•  Section  486.32.'S(a)(l)  requires  that 
an  OPO  that  wishes  to  terminate  its 
agreement  with  HCFA  send  written 
notice  of  its  intention  with  the  proposed 
termination  date  to  HCFA. 

The  information  collection 
requirements  concern  quantifiable  data' 
for  submission  to  us  that  document  an 
OPO's  performance.  The  respondents 
for  the  information  collection 
requirements  are  the  66  OPOs 
participating  in  the  Medicare  program. 
The  OPOs  are  required  to  keep 
performance  data  on  an  ongoing  basis 
and  submit  a  yearly  report.  The 
reporting  burden  for  the  collection  of  all 
of  this  information  is  estimated  to  he 
1 ,000  hours  per  submission. 

Other  reporting  requirements  for 
special  circumstances  such  as 
termination  of  agreements  and  requests 
for  exceptions  and  exemptions  rely  on 
the  same  information  that  an  OPO  must 
submit  in  its  annual  report. 
Con.sc>quuntly,  no  extra  collection  of 


information  is  required.  Since  these 
submissions  depend  on  special 
circumstances,  we  caruiot  give  the  exact 
number  of  submissions.  However,  since 
there  are  only  66  OPOs  participating  in 
the  Medicare  program,  we  expect  the 
number  of  these  submissions  will  be 
extremely  small. 

These  information  collection  and 
recordkeeping  requirements  are  not 
effective  until  they  have  been  approved 
by  OMB.  The  agency  has  submitted  a 
copy  of  this  final  rule  with  comment 
period  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained.  Interested  persons 
are  invited  to  send  comments  regarding 
this  burden  or  any  other  aspect  of  these 
collections  of  information,  including 
any  of  the  foUowring  subjects:  (1)  The 
necessity  and  utility  of  the  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utihty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden.  Comments  should  be 
sent  to  HCFA,  OFHR,  MPAS,  C2-26-17, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

XVI.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  final  rule  vsrith  comment  period,  we 
are  not  able  to  acknowledge  or  respond 
to  them  individually.  However,  we  will 
consider  all  comments  that  we  receive 
related  to  the  waiver  process  discussed 
in  section  XI  of  this  preamble, 
§  486.316,  and  the  definition  of  "donor" 
by  the  date  and  time  specified  in  the 
DATES  section  of  this  preamble,  and.  if 
we  proceed  with  a  final  rule,  we  v^ll 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases,  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

42  CFR  Part  486 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements 

42  CFR  Chapter  IV  is  amended  as  set 
forth  belov\-: 

A.  Part  405,  subpart  U  is  amended  as 
follows- 


PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  U— Conditions  of  Coverage  of 
Suppliers  of  End-Stage  Renal  Disease 
(ESRD)  Services 

1.  The  authority  citation  for  part  405. 
subpart  U  continues  to  read  as  follows: 

Authority:  Sees.  1102.  1138.  1861,  1862(a), 
1871. 1874,  and  1881  of  the  Social  Security' 
Act  (42  U.S.C- 1302,  1320b-8.  1395x. 
1395y(a).  1395hh.  1395kk,and  1395rr). 
unless  otherwise  noted. 

2.  Section  405.2163(f)  is  amended  by 
removing  the  reference  to  "part  485, 
subpart  D"  and  replacing  it  with  a 
reference  to  "part  486,  subpart  G." 

B.  Part  486  is  amended  as  follows: 

PART  486— CONDITIONS  FOR 
COVERAGE  OF  SPEOALIZED 
SERVICES  FURNISHED  BY 
PROVIDERS  AND  SUPPUERS 

Subpart  G— Conditions  for  Coverage: 
Organ  Procurement  Organizations 

1 .  The  authority  citation  for  part  486 
continues  to  read  as  follows: 

Authority:  Sees  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  486.301  is  revised  to  read 
as  follows: 

§  486.301    Basis  and  scope. 

(a)  Statutory  Basis.  (1)  Section  1138(b) 
of  the  Act  sets  forth  the  requirements 
that  an  organ  procurement  organization 
must  meet  to  have  its  organ 
procurement  services  to  hospitals 
covered  under  Medicare  and  Medicaid. 
These  include  certification  as  a 
"qualified"  organ  procurement 
organization  (OPO)  and  designation  as 
the  OPO  for  a  particular  service  area. 

(2)  Section  371(b)  of  the  PHS  Act  sets 
forth  the  requirements  for  certification 
and  the  functions  that  a  qualified  OPO 
is  expected  to  perform. 

(b)  Scope.  This  subpart  sets  forth— 

(1)  The  conditions  and  requirements 
that  an  OPO  must  meet; 

(2)  The  procedures  for  certification 
and  designation  of  OPOs;  and 

(3)  The  terms  of  the  agreement  with 
HCFA.  and  the  basis  for.  and  the  effect 
of,  termination  of  the  agreement. 

3.  In  §  486.304,  the  introductory  text 
of  paragraph  (b)  is  republished,  new- 
paragraph  (b)(8)  is  added,  and  paragraph 
(e)(3)(ii)  is  revised  to  read  as  follows: 

§  486.304    General  requirements. 
•        •        •        *         » 

(b)  Requirements  for  designated 
status.  To  be  the  designated  OPO  for  a 


service  area,  an  entity  must  do  the 
following: 

■        *        •         •         • 

(8)  Enter  into  a  working  relationship 
with  any  hospitals,  including  transplant 
centers,  in  the  OPO's  service  area  that 
request  a  working  relationship. 


(e)  Designation  periods 

***** 

(3)  Interim  designation     •  •  • 
(ii)  The  interim  designation  period 
does  not  exceed  180  days  after  the 
normal  designation  period  has  expired. 

***** 

4.  In  §  486.306,  the  introductory  text 
and  paragraphs  (d).  (f)  introductory-  text. 
(i),  (q),  and  (s)  are  revised  to  read  as 
follows: 

§  486.306    OuaHfications  for  designation  as 
an  OPO. 

To  be  designated  as  the  OPO  for  a 
service  area,  an  organization  must,  at 
the  time  of  appUcation  and  throughout 
the  period  of  its  designation,  meet  the 
following  requirements: 

•  »        *         *         • 

(d)  Document  that  it  has  a  defined 
service  area  that  meets  the  requirements 
of  §486.307. 

•  •         *         *         • 

(f)  Have  a  board  of  directors  or  an 
advisory  board  that  has  the  authoritv  to 
recommend  policies  relating  to  the 
donation,  procurement,  and  distribution 
of  organs.  While  an  OPO  may  have  more 
than  one  board,  the  members  specified 
in  paragraphs  (f)(1)  through  (f)(5)  of  this 
section  must  be  members  of  a  single 
board.  The  board  of  directors  or 
advisory  board  must  be  composed  of  the 
following. 
«         *         *         *         • 

(i)  Have  a  system  to  equitably  allocate 
donated  organs  among  transplant 
patients  that  is  consistent  with — 

(1)  "Guidelmes  for  Preventing 
Transmission  of  Human 
Immunodeficiency  Virus  Through 
Transplantation  of  Hun;an  Tissue  and 
Organs"  issued  by  the  Centers  for 
Di^ase  Control  and  Prevention  (CDC) 
that  are  appended  to  this  subpart,  and 

(2)  Rules  of  the  Organ  Procui-ement 
and  Transplantation  Network  (OPTN), 

see  §486.308. 

,         •         »         *         * 

(q)  Ensure  that  appropriate  donor 
screening  and  infection  tests,  ronsisten! 
with  OPTN  standards  and  the  CDC: 
guidelines  that  are  appended  to  this 
subpart,  are  perfom^.eci  by  a  labcratory 
that  is  certified  in  the  appn^pnate 
specialty  or  subspecialty  of  service  m 
accordance  with  part  493  of  this 
chapter,  including  tests  to  prevent  the 
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ai.(iiiisiti(iii  ot  orvaiis  tliiil  iiri'  iiifw.ti-d 
with  the  flKiloyjii   ay;ciit  for  ii(  iiuin-d 
imniuiif  dt'fu  it-iK  \  sviuironuv 

•  •         •         *         • 

(s)  Kiisiir*'  that  donors  nn»  testi-il  for 
human  iiniminodeticiciuv  vinii  mirkurs 
consistent  wilti  OITN  rules  and  the 
(!IX;  mndehiies  appeirJtuI  to  this 
suhp.irt  for  solid  or>;an  donation. 

•  •  •  •  • 

S    A  new  <»48<1  :)()7  is  a<icied  to  read 
■IS  folluv>s, 

§  436.307    OPO  servtce  area  size 
designation  and  documentation 
raquirements 

(a)  Cfftwrnl  (liHuiiirntdtion 
nqiiirt'iiifnt  .\n  OPO  must  make 
available  to  HC:F.\  dot  uinentation 
verifying  that  the  OHO  meets  thn 
n>c]inreinents  of  ^)a^a^raph.s  (h)  through 
(d)  of  this  section  at  \\w  linu)  of 
application  and  throughout  the  pericxl 
of  its  designation 

(b)  Boundary  dfsigniitioii  The 
defined  servi(  e  area  either  includes  <in 
entire  Metropolitan  Statistical  An^H  or  a 
New  Knglaiid  (bounty  MetropoUtan  Area 
as  spec;ified  by  the  DirfH:tor  of  the  Office 
of  Management  and  Budget  or  does  not 
inc:lude  anv  part  of  su«;h  an  area. 

(c:)  Sfmrt'  nrca  Itudtinn  and 
characteristics  An  OFO  must  pn^nseiy 
define  ami  dcH;amont  a  proposed  service 
area's  location  through  the  following 
information 

(1)  The  names  of  counties  (or  pan.shes 
in  Louisiana)  served  or.  if  the  servic;e 
area  includes  an  entire  State,  the  name 
of  the  State. 

(2)  CKJOgraphic  boundaries  of  the 
service  area  for  whic  h  I '  S  population 
statistics  are  available 

(0  Total  population  in  service  area 

(4)  rhe  number  of  and  the  names  of 
acute  care  hospitals  in  the  service  area 
with  an  operating  room  and  the 
ec^uipmenf  and  personnel  to  retrieve 
organs 

(d)  Sufficifnt  sizt-  rfcjitirfnu-nts  (1) 
Before  Inniiarv  1.  m'ifi.  an  OF'O  must 
demonstrate  that  it  can  prm  ure  organs 
from  at  least  50  potential  donors  pier 
calendar  year  or  that  its  servu  e  irea 
comprises  an  entire  State 

(2)  Beginning  January  1.  19«)f>  an  OFO 
must  nn»et  at  least  one  of  the  following 
rec]iiirenients: 

li)  lis  servK  e  area  must  include  an 
entire  State  or  official  II  S  territory 

(ii)  It  must  either  prcxaire  oigans  from 
an  average  of  at  least  24  donors  per 
calendar  year  in  the  2  years  before  the 
year  of  redesignation  or  reijuest  and  he 
grunted  an  exception  to  this  retiuiiemeiit 
under  paraginph  (d)(.1)  or  (cil(4)  of  this 
se<  tion. 

(lii)  In  the  (  ase  of  an  Ol'O  operating 
exclusively  in  a  noncontiguous  U.S. 


St.ite,  a  I!  S  territory,  or  a  US 
I  oininonwealth.  suc:h  as  Hawaii  or 
I'uerto  Kico.  It  nnist  [irocure  organs  at 
the  rite  of  ■")()  pi'rt;ent  of  the  national 
average  of  all  OPOs  for  kidnev 
procurement  per  nuilion  population  and 
for  kidney  transplantation  per  million 
poiHilation 

(iv)  If  it  is  an  entity  that  has  not  been 
previously  designated  as  an  OPO,  it 
must  demonstrate  that  it  can  procure 
organs  from  at  least  50  potential  donors 
per  (  alendar  year. 

(.1)  HC:FA  may  grant  an  OP(3  an 
ex{  eption  to  paragraph  (d)(2)(ii)  of  this 
section  if  the  OFO  can  demonstrate 
that— 

(i)  It  failed  to  meet  the  requirement 
because  of  unusual  c:irt:umstances 
beyond  its  control, 

(ii)  It  has  historirjilly  maintained  a 
service  area  of  sufficient  size  to  meet  the 
criterion  in  paragraph  (d)(2)(ii)  ol  this 
sec:tion;  and 

(iii)  It  has  a  specific  plan  to  meet  the 
size  criterion  in  paragraph  (d)(2)(ii)  of 
this  section  in  the  future. 

(4)  During  the  1996  redesignation 
process  only,  MCFA  may  grant  an 
exception  to  paragraph  (d)(2)(ii)  of  this 
sec;fion  to  an  OPO  that  can  demonstrate 
that  — 

(i)  It  met^ts  the  perfornianc:e  criteria  in 
*)4Hh  UO(b);  and 

(ii)  It  has  a  specific  plan  to  meet  the 
servic;e  area  size  criterion  in  paragraph 
(d)(2)(ii)of  this  se<:tion  by  the  1998 
redesignation  period. 

fi   Section  486.310  is  amended  by 
rimioving  the  introductory  text,  adding 
a  heading  for  paragraph  (a);  removing 
paragraphs  (a)(.l)  and  (e):  and  revising 
paragraphs  (h),  (c)  and  (d)  to  read  as 
follows: 

$  486.310    Condition:  Adherence  to 
perlormance  standards. 

(a)  Standards  before  January  1,  1996. 
•         •         •         •         • 

(h)  Standards  beginning  on  January  1, 
;.Wfi  Kxcept  as  specified  in  paragraph 
(c)  of  this  section,  each  OPO  must 
achieve  at  least  75  percent  of  the 
national  mean  for  four  of  the  following 
five  performance  t;atej^ories,  averaged 
over  the  2  c;alendar  years  before  the  year 
of  redesignation: 

( 1 )  Numter  of  actual  donors  per 
million  population. 

(2)  Number  of  kidneys  rec;overed  per 
million  pouulation 

(■})  N'umrHfr  of  extrarenal  orgajis 
rec  overed  per  million  population. 

(4)  Numner  of  kidneys  transplanted 
per  million  population. 

(f))  Number  of  extrarenal  orj^ans 
trnnsplantod  per  million  population. 

(<  ]  Exceptions  and  exemptions. 

(1)  Exception  based  on  location  OPOs 
operating  exclusively  in  a 


none  ontiguous  U.S.  State,  a  U.S. 
territory,  or  a  U.S.  commonwealth,  such 
as  Hawaii  or  Puerto  Rico,  may  be 
granted  an  exception  from  the 
performance  standards  of  paragraph  (b) 
otthis  section  because  of  special 
geographic;ally  related  characteristics, 
sue  h  as  difficulty  in  transporting  organs 
to  the  mainland,  that  impede 
satisfaction  of  the  national  rate  of  organ 
procurement.  They  must  meet  a 
standard  of  50  percent  of  the  national 
average  of  all  OPOs  for  kidneys 
recovered  and  transplanted  per  million 
population. 

(2)  Exception  because  of  lack  of 
competition  for  a  senice  area.  HCF.A 
may  continue  to  designate  an  OPO  that 
does  not  meet  the  standards  under 
paragraph  (b)  of  this  section  for  a  service 
area  if  no  OPO  that  meets  the 
performance  and  qualification 
requirements  is  willing  to  accept 
responsibility  for  the  service  area  and  if 
the  designated  OPO  submits  an 
acceptable  corrective  ac:tion  plan  in 
accordance  with  paragraph  (d)  of  this 
section. 

(3)  Exception  for  7  996  transition 
period.  During  the  1996  designation 
period  only,  HCFA  may  continue  to 
designate  for  a  service  area  an  OPO  that 
does  not  meet  the  standards  under 
paragraph  (b)  of  this  section  if  the  OPO: 

(i)  Meets  three  of  the  criteria  in 
paragraphs  (b)(1)  through  (b)(5)  of  this 
seciion;  and 

(ii)  Submits  an  acceptable  corrective 
action  plan  in  accordance  with 
paragraph  (d)  of  this  section. 

(d)  Corrt'C^ive  action  plans  and 
corrected  information. 

(1)  Corrective  action  plans,  (i)  If  a 
designated  OPO  does  not  meet  the 
standards  of  paragraph  (a)  of  this 
section,  it  may  submit  to  the  appropriate 
HCFA  regional  office  a  corrective  action 
plan  explaining  why  it  failed  to  meet 
them  and  specifying  the  actions  it  will 
take  to  ensure  it  meets  those  standards 
in  the  future. 

(ii)  HCFA  will  not  accept  corrective 
action  plans  from  an  OPO  for  failure  to 
meet  the  standards  specified  in 
paragraph  (b)  of  this  section  unless  the 
OPO  continues  to  be  designated  under 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 

(2)  Corrected  information.  An  OPO 
may  request  correction  of  the 
information  required  by  §  486.306(e) 
from  HCFA  throughout  the  two-year 
designation  period.  HCFA  will  evaluate 
the  OPO's  request  and  may  seek  input 
from  other  sources,  such  as  hospital 
personnel,  neighboring  OPOs,  the  OPTN 
contracjtor,  and  the  Census  Bureau  as 
necessary  to  verify  the  OPO's 
information  before  making  the  changes 
requested  by  the  OPO.  In  addition. 


HCFA  w.U  notify  an  OPO  if  it  docs  not 
meet  the  performance  standards  based 
on  the  information  reported.  Any  OPO 
so  notified  may  provide  corrected 
information  for  consideration  within  30 
days  of  receipt  of  a  notice  of  failure  to 
meet  the  standards. 

(e)    [Removed] 

§486.314    [Amended] 

7.  Section  486.314  is  amended  by 
removing  the  reference  to  "§  485.310  (a) 
and  (b)"  and  replacing  it  v«th  a 
reference  to  "§  486.310". 

8.  Section  486.316  is  amended  by 
adding  new  paragraphs  (c),  (d),  (e),  (f), 
and  (g)  to  read  as  follows: 

§  486.31 6    Designation  of  one  OPO  for  each 

service  area. 

«        •        »        «        • 

(c)  After  January  1,  1996,  a  hospital 
must  enter  into  an  agreement  only  with 
the  OPO  designated  to  serve  the  area  in 
which  the  hospital  is  located  unless 
HCFA  has  granted  the  hospital  a  vfaiver 
under  paragraphs  (d)  through  (g)  of  this 
section  to  be  serviced  by  another  OPO. 

(d)  If  HCFA  changes  the  OPO 
designated  for  an  area,  hospitals  located 


in  that  area  must  enter  into  agreements 
wdth  the  newly  designated  OPO  or 
submit  a  request  for  a  waiver  in 
accordance  with  paragraph  (e)  of  this 
section  within  30  days  of  notice  of  the 
change  in  designation. 

(e)  A  hospital  may  request  and  HCFA 
mav  grant  a  waiver  permitting  the 
hospital  to  have  an  agreement  with  a 
designated  OPO  other  than  the  OPO 
designated  for  the  service  area  in  which 
the  hospital  is  located.  To  qualify  for  a 
waiver,  the  hospital  must  submit  data  to 
HCFA  establishing  that— 

(1)  The  waiver  is  expected  to  increase 
organ  donations;  and 

(2)  The  waiver  will  ensure  equitable 
treatment  of  patients  referred  for 
transplants  within  the  service  area 
served  by  the  hospital's  designated  OPO 
and  within  the  service  area  served  by 
the  OPO  with  which  the  hospital  seeks 
to  enter  into  an  agreement. 

(f)  In  making  a  determination  on 
waiver  requests,  HCFA  considers: 

(1)  Cost  effectiveness; 

(2)  Improvements  in  quality; 

(3)  Changes  in  a  hospital's  designated 
OPO  due  to  changes  in  the  metropolitan 


service  area  designations,  if  applicable. 
and 

(4)  The  length  and  continuity  of  a 
hospital's  relationship  with  an  (3P0 
other  than  the  hospital's  designated 
OPO 

(g)  A  hospital  may  continue  to  operate 
under  its  existing  agreement  with  an 
out-of-area  OPO  while  HCFA  ib 
processing  the  waiver  request  If  a 
waiver  request  is  denied,  a  hospital 
must  enter  into  an  agreement  with  the 
designated  OPO  within  30  days  of 
notification  of  the  final  determination. 

§486.325    [Amended] 

9.  In  §486.325,  in  paragraph  (b).  'la 
days"  is  removed  and  "90  days  "  is 
added  in  its  place. 

10.  Appendix  A  is  added  to  subpart 
G  to  read  as  follows: 

Appendix  A  to  Subpart  G  of  Part  486 — 
Guidelines  for  Preventing  Transmission 
of  Human  Immunodeficiency  Virus 
Through  Transplantation  of  Human 
Tissue  and  Organs 

BHJJMQ  COOC  41I0-01-P 
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Guidelines  for  Preventing  Transmission  of  Human 

Immunodeficiency  Virus  Through  Transplantation  of 

Human  Tissue  and  Organs 

SutnmmrY 

Although  previous  rocommandations  for  provanting  transmission  of  human 
immunodaficiancy  virus  IHIV>  through  transplantation  of  human  tissua  and  or- 
gans have  markadty  raducad  tha  risk  for  this  type  of  transmission,  a  case  of  HIV 
transmission  from  a  scraanad,  antibody-nagativa  donor  to  savaral  racipiants 
raisad  questions  about  the  need  for  additional  fadaral  oversight  of  transplanta- 
tion of  organs  and  tissues.  A  working  group  formed  by  the  Public  Health  Service 
iPHS)  in  1991  to  address  these  issues  concluded  that  further  recommendations 
should  be  made  to  reduce  the  already  low  risk  of  HIV  transmission  by  transplan- 
tation of  organs  and  tissues.  In  revising  thase  recommendations,  the  PHS 
sought  assistance  from  public  and  private  health  professionals  and  repre- 
sentatives of  transplant,  public  health,  and  other  organizations.  The  revised 
guidelines  address  issues  such  as  donor  screening,  tasting,  and  exclusionary 
criteria;  quarantine  of  tissua  from  living  donors;  inactivation  or  elimination  of 
infectious  organisms  in  organs  and  tissues  before  transplantation^  timety  detec- 
tion, reporting,  and  tracking  of  potentially  infacted  tissues,  organs,  and 
recipients;  and  recall  of  stored  tissues  from  donors  found  aftar  donation  to  have 
t>een  infected.  Factors  considered  in  the  development  of  these  guidalinas  in- 
clude differences  between  the  screening  of  living  and  cadaveric  donors;  time 
constraints  due  to  orgarVtissue  viability  that  may  preclude  performing  certain 
screening  procedures;  differences  in  the  risk  of  HIV  transmission  from  various 
organs  and  tissues;  differences  between  systems  for  procurirtg  and  distributing 
organs  and  tissues;  the  effect  of  screening  practices  on  the  limited  availability  of 
organs  and  soma  tissues;  and  the  benefit  of  the  transplant  to  the  recipient. 

INTRODUCTION 

Exclusion  of  prosp«ctiv«  blood  donors  b«Md  on  their  acknowledged  risk  behaviors 
for  hunnan  immunodeftciency  virus  (HIV)  Infection  began  in  1983  I T ).  In  1985,  when 
tests  for  HIV  antibody  became  available,  screening  prospective  donors  of  blood,  or- 
gans, and  other  tissues  also  began  {2,3 ).  Both  measures  have  reduced  markedly  the 
transmission  of  HIV  via  these  routes. 

A  1991  investigation  determined  that  several  recipients  had  been  infected  with  HIV 
by  sn  organAissue  donor  who  had  tested  negative  for  HIV  antibody  at  the  time  of 
donation  (4 ).  This  occurrence  raised  questions  about  the  need  for  additional  federal 
oversight  of  transplantation  of  organs  and  tissues.  To  address  these  questions,  the 
Public  Health  Service  (PHS)  formed  a  working  group  comprising  representatives  from 
several  federal  agencies.  The  working  group  cofKluded  that  although  existing  recom- 
mendations are  largely  sufficient  revisions  should  be  made  to  reduce  the  already  low 
risk  of  HIV  transmission  via  transplantation  of  organs  and  tissues.  Adequate  federal 


regulations,  recommendations,  and  guidelines  for  blood  and  plasma  are  already  es- 
tablished and  are  not  addressed  in  this  document 

Those  developing  guidelines  for  other  organs  and  tissues  should  consider  donor 
screening  and  testing;  quarantine  of  tissue  from  living  donors;  inactivation  or  elimina- 
tion of  infectious  organisms  in  organs  and  tissues  before  transplantation;  timely 
detection,  reporting,  and  tracking  of  potentially  infected  organs,  tissues,  and  recipi 
ents;  and  recall  of  stored  tissue  from  donors  found  after  donation  to  have  been 

infected.  .  ^     ,_ 

These  guidelines  apply  largely  to  donation  and  transplantation  of  organs  and  solid 
tissues.  Although  they  also  apply  generally  to  donation  of  human  milk  and  semen, 
some  modifications  may  be  needed  because  donors  of  human  milk  and  semen  are 
living  and  often  donate  repeatedly.  Additionally,  donor  milk  should  be  pasteurized 
(a  heating  procedure  that  inactivates  HIV)  before  dispensing.  This  docunient  can  serve 
as  a  general  guide  to  facilities  that  bank  breast  milk  or  semen  and  should  be  followed 

where  feasible.  ^  .  .  _„- 

In  revising  these  recommendations  for  transplantation  of  organs  and  tissues.  PHS 
sought  assistance  from  public  and  private  health  professionals  and  representatives  of 
transplant  public  health,  and  other  organizations  (see  pages  iii-v).  These  guidelines 
do  not  supersede  existing  state  laws  but  are  to  be  implemented  m  accordance  with 
existing  statutes. 

BACKGROUND 

EpidMniology  of  HIV  Infection  In  RacipMnts  of  Organs  and  Tissuos 

Most  transmission  of  HIV  to  organAissue  recipients  occurred  before  1985.  l)efore 
the  implementation  of  donor  screening.  In  addition  to  HIV  transmission  through  blood 
and  blood  products,  reports  of  HIV  infection  following  transplantation  have  implicated 
the  kidney,  liver,  heart,  pancreas,  bone,  and  possibly  skin  as  sources  of  infection  (4 
HIV  has  also  been  transmitted  from  infected  semen  during  artificial  msemmetion  <5 ). 
Several  studies  and  case  reports  indicate  that  HIV  can  be  transmitted  through  breast 
milk  from  HIV-infected  women  to  their  children  (ft  7);  these  investigations  include  sev- 
eral prospective  studies  indicating  that  breast-fed  infants  are  at  greater  risk  of 
acquiring  HIV  from  their  infected  mothers  than  are  bottle-fed  infants  {8,9). 

Reports  of  transmission  from  screened.  HIV-antibody-negative  donors  of  organs  or 
tissues  have  been  rare.  In  one  instance,  hemodilution  from  multiple  transfusions 
given  to  the  organAissue  donor  before  collection  of  the  blood  sample  resulted  m  an 
HIV-antibody  test  result  that  was  Initially  false  negative  ( 10 ).  Serum  samples  taken  on 
admission,  before  the  transfusions,  and  2  days  after  the  transfusions  later  tested 
positive  for  antibody  to  HIV  In  another  Instance,  a  kidney  donor  tested  HlV-antibody 
negative  8  months  before  donation  but  seroconverted  betvi^en  the  «*">•  »'»«'"«  »"^ 
donation  ( T  / ).  The  donor  was  not  retested  at  the  time  ofdonation.  In  a  third  instance, 
an  organ  from  an  HIV-infected  donor  was  transplanted  under  emergency  conditions 
before  results  of  the  HIV-antibody  test  were  known  (f2).  

A  fourth  case  involved  transmission  from  an  organAissue  donor  whose  Hiv- 
antibody  test  was  negative  at  the  time  of  donation  (4  >.  Most  likely,  the  donation  oc- 
curred sometime  between  infection  and  antibody  seroconversion,  whrch,  for  most 
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infected  persons,  ranges  from  4  weeks  to  6  months  ( 13).  Six  years  after  the  donor's 
death  and  ensuing  donation,  HIV  infection  m  the  stored  donor  material  was  confirmed 
bv  virus  culture  and  polymerase  chain  reaction  (PCR)  of  stored  donor  lymphocytes 
i4  ).  Among  the  41  recipients  identified  and  tested,  those  who  received  the  solid 
organs  and  unprocessed,  fresh-frozen  bone  acquired  HIV  infection  from  the  allografts 
I  one  recipient  of  a  heart,  two  recipients  of  kidneys,  one  recipient  of  a  liver,  and  three 
recipients  of  fresh-frozen  bone).  The  recipients  of  other  processed  bone  and  relatively 
avascular  soft  tissue  (fascia  lata,  tendons,  ligaments,  dura  mater,  and  corneas)  did  not 
become  HIV  infected  (4  ). 

Current  Um  of  Organ  and  Tiaaua  Transplants 

The  number  of  transplants  has  grown  considerably  over  the  last  several  /ears,  a 
phenomenon  attributable  to  many  factors,  including  the  availability  of  improved  im- 
munosuppressant drugs.  Approximately  66  Organ  Procurement  Organizations  (OPOs) 
and  260  organ  transplant  centers  are  members  of  the  Organ  Procurement  and  Trans- 
plantation Network  (OPTN).  In  1990  these  centers  recovered  approximately  15,000 
organs  (e.g.,  kidney,  liver,  heart,  lung,  and  pancreas)  from  4,500  donors. 

OPOs  and  tissue  banks  also  recovered  tissues  (other  than  the  organs  listed  above) 
from  an  estimated  7,500-10,000  donors  in  1990.  These  tissues  were  used  in  approxi- 
mately 250,000-300,000  (mostly  bone)  allografts. 

In  1990,  member  banks  of  the  Eye  Bank  Association  of  America  (EBAA)  retrieved 
ocular  tissue  from  more  than  40,000  donors.  These  tissues  are  used  ^or  cornea!  trans- 
plantation and  are  also  processed  into  epikeratophakia  ienticules  (EBAA  Statistical 
Report,  1990). 

Mora  than  400  establishments  either  bank  or  commercially  process  one  or  more 
huma.n  tissues.  Approximately  100  eye  banks  and  125  bone  banks  operate  in  the 
United  Stares  (although  the  number  of  hospitals  that  store  bone  for  future  transplan- 
tation IS  difficult  to  estimate).  Also,  several  hospitals  may  retrieve  and  store  bona  from 
iivng  donors.  Seven  human  milk  banks  operating  in  the  United  States  process  donor 
breast  milk. 

The  American  Fertility  Society  is  aware  of  approximately  100  semen  banks  in  the 
Uniied  Stales.  Slightly  fev«er  than  half  of  artificial  inseminations  parformad  in  the 
Jnited  States  involve  unretated-donor  semen  used  to  inseminate  approximately 
75,000  w«/omen  per  yea.'.  In  addition  to  these  100  semen  banks,  an  undetermined  num- 
ber of  smaller  banks  are  hospital  based  or  located  in  the  offices  of  individual 
pd^SiCians- 

The  National  Heart,  Lung,  and  Blood  institute  (NHLBi)  within  the  National  Institutes 
of  Heo:th  INIH)  is  avf  are  of  99  bone  marrow  transplant  centers,  of  which  41  participate 
in  programs  involving  bone  manow  transplants  from  unrelated  donors.  Many  addi- 
'fona!  facilities  aro  e^^uipped  to  obtain  marrow  from  donors.  About  2.200  bone  marrow 
transplants  involving  allogeneic  marrow  took  place  in  the  United  States  in  1991.  Of 
those,  approximately  435  were  provided  by  donors  who  ware  not  releted  to  the  recipi- 
ents. Peripheral  blood  stem  cells  are  being  used  for  autologous  transplantation  and.  m 
the  future,  may  be  useful  for  allogeneic  uaa.  Furthermore,  cord  blood  stem  celts  are 
being  used  for  both  relatsd  and  unretatad-donor  Allogeneic  transplantation. 


Current  Guidalinas  and  Racommandations 

Procedures  for  procurement  and  transplantation  of  organs  and  tissues  are  ad- 
dressed by  a)  federal  laws,  regulations,  and  guidelines;  b)  state  laws  and  regulations, 
and  cl  voluntary  industry  standards.  Several  federal  agencies  either  directly  or  indi- 
rectly regulate  procurement  and  transplantation  of  organs  and  tissues.  These 
activities  range  from  the  publication  of  guidelines  tttat  address  the  transmission  of 
communicable  diseases  through  transplantation  to  regulatory  requirements  for  regis 
tration  and  premarket  product  licensure  or  approval  (blood  and  certain  other  tissue 

products). 

The  Health  Reaources  and  Services  Administration  (HRSA).  through  the  United 
Network  for  Organ  Sharing  (UNOS),  administers  the  contract  for  OPTN  as  required  by 
Section  372  of  the  Public  Health  Service  Act  and  as  amended  (42  USC  2741.  The  con- 
tract covers  specified  solid  organs  (kidney,  liver,  heert  lung,  and  pencreee)  but  does 
not  cover  corneas,  eyes,  or  other  tissues.  Technically,  all  UNOS  pdiciat  ere  voluntary; 
however.  HRSA  is  currently  developing  regulations  dealing  with  OPTN  membership 

and  operation.  ^  .      ^    ^     ._^   . 

Under  a  separata  contract  with  HRSA.  UNOS  maintains  a  Soentrfic  Registry  for 
Transplant  Recipients  that  includes  information  on  all  solid-organ  trar^nt  recipi- 
ents (since  October  1 .  1987)  from  the  date  of  transplantation  until  failure  of  the  graft  or 
death  of  the  patient.  In  addition.  HRSA  informally  conveys  recommendaoont  to  or- 
ganizations involved  in  procurement  and  transplantation  of  organs.  Through  OPm 
and  the  Scientific  Registry  for  Transplant  Recipients.  HRSA  has  the  capacity  to  link 

organ  donors  and  their  recipients.  ^ 

FDA  regulates  a  limited  number  of  specific  tissues  as  either  biologicai  products 
or  -medical  devices."  Examples  of  tissues  include  Wood,  dura  mater,  corneal  Ien- 
ticules, umbilical  veins,  nonautologous  cultured  skin,  and  heart  vahras.  In  aoo*®"' 
FDA  has  recently  published  regulationa  regarding  behavioral  screening  and  mtec- 
tious-disaasa  testing  <HIV-1.  HIV-2.  hepatitis  B  vims,  and  hepatitis  C  virus)  for  donors 
of  human  tissue  for  transplantation  ( T4 ).  FOA  also  regulates  certain  agents  and  de- 
vices for  processing  bone  marrow,  although  bone  marrow  tranaplams  from  unrelated 
donors  are  under  the  auspices  of  NHLBI. 

NHLBI  manages  the  federal  contract  for  the  National  Marrow  Donor  Program.  Two 
bone  marrow  donor  registries  currently  exist  one  independent  registry  and  one  reg- 
istry managed  thrt>ugh  the  NHLBI  contractor.  Each  '•^  S^^J^J^^^^, 
guidelines/standards  that  reaemWe  blood-benking  standards.  Although  federal 
regulations  have  not  yet  beenpromulgeted.  the  current  practice  of  ^^''^'^;. 
quisition  and  tranaplantation  includes  procedures  to  reduce  the  r«k  of  HIV 
transmission.  NHLBI  is  preparing  regulations  that  will  sat  forth  cntana.  ^J^^r° 
procedurea  for  entities  involved  in  bone  marrow  collaction.  Processing,  andfranspUMV 
tation.  These  entities  include  the  National  Marrow  Donor  f^agistry.  '^^^^^J^ 
canters,  donor  registries,  marrow-collection  centers,  end  "^^T^^^"****^*/^?^- 
The  regulations  will  include  donor-selection  criteria  to  prevent  the  tranamission  ot  in- 
fectious diseases,  including  HIV  inaction. 


PHS  hes  made  recommendations  for  preventing  HIV  tran«mM»K)n  through 
organAissue    transplantation    and    artifisial    insemination    {1-3,15.16).    These 
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recommendations  include  screening  for  behaviors  that  are  associated  with  acquisi- 
tion of  HIV  infection,  a  physical  examination  for  signs  and  symptoms  related  to  HIV 
infection,  and  latxjratory  screening  for  antibody  to  HIV. 

PHS  has  made  no  specific  recommendations  for  donation  and  banking  of  human 
milk,  although  HIV-infected  women  in  the  United  States  are  advised  to  avoid  breast 
feeding  their  infants  because  of  the  risk  of  HIV  transmission  through  breast  milk  {17). 
The  Human  Milk  Banking  Association  of  North  America  has  issued  guidelines  for  the 
establishment  and  operation  of  human  milk  banks  ( 18 ).  These  guidelines  state  that  all 
human  milk  donors  should  be  screened  according  to  the  American  Association  of 
Blood  Banks'  standards  for  screening  blood  donors.  All  milk  accepted  for  donation 
should  be  pasteurized  unless  the  recipienfs  condition  requires  fresh-frozen  milk,  in 
which  case  the  milk  bank  director  should  consult  with  the  medical  director  and  advi- 
sory board  to  approve  the  dispensing  of  microbiologically  screened,  fresh-frozen  milk 
from  suitable  donors. 

Since  March  1985.  the  FOA  has  licensed  a  number  of  screening  and  supplemental 
tests  for  detection  and  confirmation  of  HIV  antibody.  All  these  tests  are  intended  for 
use  on  either  fresh  or  freezer-stored  samples  of  serum  or  plasma.  The  FDA  has  not 
required  manufacturers  to  submit  data  showing  that  HIV-1  antigen  and  antibody- 
detection  kits  produce  accurate  results  when  applied  to  postmortem  blood  samples. 
Postmortem  blood  samples  are  often  hemolyzed.  which  may  affect  the  specificity  of 
screening  assays  for  HIV  antibody  ( 19.20 ). 

The  screening  tests  include  enzyme,  immunoassays  (ElAa),  several  of  which  are 
also  approved  for  testing  blood  spots  dried  onto  a  specific  filter  paper,  which  may 
provide  a  method  for  storing  samples.  Rapid  screening  assays  for  HIV  antibody  that 
use  a  latex-agglutination  or  EIA  (microparticle-based)  format  have  also  been  approved 
for  screening  serum,  plasma,  or  whole  blood.  A  licensed  EIA  for  detecting  antibodies 
to  HIV-2  is  also  commercially  available,  as  are  "combination  tests'  that  simultane- 
ously detect  antibodies  to  HIV-1  and  HIV-2  {21 ).  FOA  has  also  licensed  one 
manufacturer  to  make  and  distribute  a  test  for  detection  of  HIV-1  p24  antigen  for  pa- 
tient diagnosis  and  prognosis  of  HIV  infection  but  not  for  screening  blood  donors. 

Western  blot  tests  and  an  immunofluorescence  assay  for  HIV-1  are  approved  for 
supplemental,  more  specific  testing  of  serum,  plasma,  and  whole-blood  samples 
found  reactive  by  HIV-1  antibody  screening  tests.  No  additional,  mora  specific  test  is 
approved  that  confirms  eittier  antibodies  to  HIV-2  (27 )  or  elutad,  dried  blood-spot  re- 
sults. The  licensed  p24-entigen  test  indudee  a  neutralization  procedure  ttiat  is  to  be 
used  for  specific  testing  of  samplM  with  repeatedly  reactive  test  results. 

Federal  regulationa  alreedy  require  ttiat  all  donationa  of  blood,  blood  components, 
and  plasma  intended  for  further  processing  into  injectable  products  ('source 
plasma')  bm  screened  with  a  licensed  test  that  detects  HIV  antibody.  Since  June  1992, 
PHS  has  also  required  that  aH  Mood  and  plasma  donations  be  screened  for  HIV-2  anti- 
body. 

PHS  has  not  recommended  the  use  of  the  licensed  HIV-1  p24-antigen  assay  for 
screening  donated  blood  or  source  plasma,  nor  has  the  kit  be«n  approved  for  use  in 
donor  screening.  This  position  is  based  on  firKlings  from  several  studies  indicating 
that  a  blood  donor  with  a  poeitive  test  for  antigen  and  a  negative  tMt  for  antibody  is 
rare  {22.23).  Such  rarity  ia  probably  attributable  to  the  effectiveneea  of  the  donor- 
qualification   procedures.   irKluding  donor  education,  voluntary  exclusion,  and 


antibody  testing  that  together  operate  to  prevent  donation  by  persons  at  increased 
risk  for  HIV  infection. 

Limited  studies  have  been  conducted  to  examine  the  use  of  the  p24-antlgen  assay 
to  screen  organ/tissue  donors  ( 19,20.24 ).  Among  approximately  1,(XK)  samples  from 
HIV-1  antibody-negative  donors,  no  donors  had  detectable  HIV- 1  p24  antigen. 

Rweipitit  Scremning 

Until  recently,  PHS  had  made  no  recommendations  regarding  routine  testing  of 
recipients  of  organs,  tissues,  semen,  or  donated  human  milk.  However,  in  respor>se  to 
the  July  18, 1991.  report  of  the  PHS  Workgroup  on  Organ  and  Tissue  Transplantation, 
HRSA  asked  UNOS  to  request  that  tranaplant  centers  implement  an  interim  voluntary 
HIV-testing  policy  for  organ  recipients.  HRSA  has  requested  that  recipients  be  tested 
for  HIV-1  antibody  immediately  before  transplantation  and  at  3, 8,  and  12  months  after 
transplantation.  If  HIV  infection  is  diagnosed  in  an  organ  recipient,  the  results  of  the 
HIV  test  are  reported  by  the  transplant  center  to  the  Scientific  Registry  for  Transplant 
Recipients  and  to  the  procuring  OPO,  in  accordance  with  existing  state  laws.  No  com- 
parable registry  exists  for  recipients  of  tissues,  semen,  or  donated  human  milk. 
However,  the  National  Marrow  Donor  Program  routinely  tracks  both  donors  and  re- 
cipients of  bone  marrow  for  unrelated-donor  transplants.  This  program  reports  no 
known  seroconversions  among  either  donors  or  recipients,  although  recipients  are 
not  routinely  screened  for  HIV. 

Routine  testing  of  recipients  after  transplantation  has  several  potential  benefits. 
First,  early  identification  of  HIV  infection  in  a  recipient  allows  for  eerty  intervention 
before  signs  and  symptoms  develop.  Both  antiviral  therapy  to  prevent  progression  to 
acquired  immunodeficiency  syndrome  (AIDS)  (25 )  and  prophylactic  therapy  to  pre- 
vent opportunistic  infections  {26,27)  have  been  recommended  for  HIV-infected 
patients,  based  on  CD4*  T-lymphocyte  levels.  Second,  earty  identification  of  HIV 
infection  in  a  transplant  recipient  allows  for  earty  intervention  to  prevent  further  trans- 
mission from  the  recipient  to  sex  or  needle-sharing  partners  and  to  future  offspring 
(through  vertical  transmission  from  mother  to  infant).  Third,  earty  identification  of  HIV 
infection  in  a  recipient  potentially  identifies  an  infectious  donor.  Should  further  inves- 
tigation indicate  that  the  donor  is  the  source  of  the  HIV  infection  in  the  recipient,  other 
recipients  of  tissue  from  that  same  donor  can  be  notified  and  stored  tissue  can  be 
retrieved,  preventing  further  transmission  through  transplantation. 

Concern  has  been  expressed  that  linking  HIV  infection  In  a  transplant  recipient  to 
the  transplantation  may  be  difficult  because  many  recipients  may  have  also  received 
blood  or  blood  products  or  have  other  risk  factors.  However,  identification  of  multiple 
HIV-infected  recipients  of  tissue  from  the  same  donor  strongly  implicates  the  donor  as 
the  source  of  the  HIV  infection  in  the  recipients.  In  addition,  stored  blood  or  lymphoid 
samples  from  the  donor  (when  available)  can  be  tested  for  the  presence  of  virus  tc 
confirm  the  HIV-infection  status  of  the  donor  (4 ). 

Questions  have  been  raised  sbout  whether  transplant  recipients  who  may  be  re- 
ceiving immunosuppressive  therapy  to  prevent  rejection  are  capable  of  producing 
antibody  against  HIV  if  transmission  occurs.  Several  reports  now  Indicate  that  the 
HIVantibody  response  is  not  delayed  In  transplant  recipients  receiving  antirejection 
therapy,  which  primarily  affects  cellular  immunity  (4 ). 
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The  additional  costs  of  routine  screening  for  HIV  in  recipients  must  be  considered 
as  well.  The  Institute  of  Medicine  has  estimated  that  laboratory  costs  are  approxi- 
mately S4  for  a  patient  who  tests  negative  and  $35  for  a  patient  who  tests  positive. 
(The  latter  cost  includes  the  added  expense  of  repeat  ElAs  and  Western  blot  or  other 
supplemental  tests.)  These  costs  may  be  underestimates,  however.  The  time  required 
for  pretest  and  posttest  counseling  was  estimated  to  be  approximately  0.&-1.0  hour 
for  an  HIV-seronegative  patient  and  1.&-2.0  hours  for  an  HIV-seropositive  patient  (28 ). 

Inactjvation  of  HIV  in  Tissues 

Thorough  donor  screening  is  considered  the  most  effective  method  for  preventing 
HIV  transmission  through  transplantation;  however,  the  use  of  chemical  or  physical 
inactivating  or  sterilizing  agents  to  reduce  further  the  already  low  risk  of  transmission 
has  been  considered.  If  such  agents  are  to  be  useful,  they  must  either  inactivate  or 
eliminate  the  virus  while  maintaining  the  functional  integrity  of  the  tissue  or  organ. 

No  mechanism  for  inactivating  virus  in  whole  organs  currently  exists.  However, 
several  agents  have  been  suggested  as  possible  disinfectants  for  tissues  such  as  bone 
fragments  (4 ).  Pasteurization  has  been  shown  to  inactivate  HIV  in  human  milk  without 
substantially  compromising  nutritional  and  immunologic  characteristics  (29 ). 

Although  some  physical  and  chemical  agents  have  been  shown  to  reduce  the  like- 
lihood of  isolating  virus  from  treated  solid  tissues,  conclusive  evidence  that  those 
processes  render  solid  tissue  completely  safe  yet  structurally  intact  is  lacking.  In  the 
recent  case  of  an  HIV-infected  donor  who  was  antibody  negative  <4 ),  tissues  that  had 
been  processed  in  a  variety  of  ways  did  not  transmit  HIV.  These  tissues  included 
a)  lyophilized  fascia  lata,  tendons,  or  ligsments;  b)  dura  mater  that  was  lyophilized  and 
irradiated  with  3.0-3.4  Mrad  of  gamma  radiation  through  a  cobalt-60  source;  c)  bone 
fragments  that  were  treated  with  ethanoi  and  lyophilized;  and  d)  one  sample  of  fresh- 
frozen  long  bone  with  the  marrow  elements  evacuated  <4 ).  However,  because  most  of 
these  tissues  were  relatively  avascular,  it  is  unclear  whether  the  absence  of  HIV  trans- 
mission was  due  to  processing,  avascularity.  or  both. 

Gsnsral  Considerations 

in  developing  guidelines  for  preventing  HIV  transmission  from  organAissue  donors 
to  recipients,  several  factors  were  considered:  a)  differences  between  the  screening  of 
living,  brain-dead,  and  cadaveric  donors;  b)  time  constraints  due  to  organ/tissue  vi- 
ability that  may  preclude  performing  certain  screening  procedures;  c)  differences  in 
the  risk  for  HIV  transmission  from  various  organs  and  tissues;  d)  differences  between 
systems  in  place  for  procuring  and  distributing  organs  and  tissues;  e)  the  effect  of 
screening  practices  on  the  limited  availability  of  organs  and  some  tissues;  and  f)  the 
benefit  of  the  transplant  to  the  recipient  (i.e..  some  transplants  are  lifesaving,  whereas 
others  are  life  enhancing). 

Living  donors  can  be  interviewed  about  potential  high-risk  behavior,  whereas  de- 
ceased donors  cannot.  In  the  case  of  brain-dead  or  cadaveric  donors,  family  members 
and  others  may  be  unable  to  provide  an  accurate  risk  history.  Thersfors,  exclusion  of 
potentially  infected  brain-dead  or  cadaveric  donors  rslies  even  more  heavily  on 
laboratory  screening  and  physical  examinations  than  on  interviews  regarding  high- 
risk  behavior. 
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Screening  procedures  that  require  more  than  24  hours  to  complete  may  not  be 
feasible  for  brain-dead  or  cadaveric  donors  of  organs  and  certain  tissues.  Most  tissues 
must  be  recovered  and  most  organs  must  be  recovered  and  transplanted  shortly  after 
cessation  of  circulatory  function  of  the  donor.  Whereas  some  tissues  can  be  stored  for 
months,  others  must  be  transplanted  within  a  few  days  after  procurement.  These  time 
constraints  may  limit  the  ability  to  interview  certain  family  members  or  significant  life 
partners  who  are  not  nearby  and  may  preclude  the  use  of  certain  laboratory  screening 
tests  that  cannot  be  performed  within  these  time  constraints. 

The  precise  risk  of  HIV  transmission  from  various  tissues  is  not  known,  yet  some 
organs  and  tissues  cleariy  present  a  higher  risk  for  HIV  transmission  than  others  (4 ). 
For  example,  studies  indicate  that  the  risk  for  transmission  from  an  organ  of  an  HIV- 
infected  donor  is  neariy  100%.  Fresh-frozen,  unprocessed  bone  also  appears  to  carry 
a  high  risk  for  transmission,  particularly  if  marrow  elements  and  adherent  tissue  are 
not  removed.  Relatively  avascular  solid  tissue,  some  of  which  is  also  processed  by 
using  techniques  that  might  inactivate  HIV,  appears  to  carry  a  lo¥»»er  risk  for  HIV  trans- 
mission. 

As  noted  earlier  in  these  guidelines,  there  is  considerable  variability  in  the  role  of 
federal  agencies  regarding  transplantation  of  organs  and  tissues  and  the  procurement 
and  distribution  systems.  Oversight  for,  existence  of.  and  compliance  with  recommen- 
dations also  vary  between  these  systems.  When  organs  and  tissues  are  procured  from 
a  single  donor,  tracking  systems  must  involve  multiple  distribution  systems  that  may 

be  difficult  to  link. 

Donor-screening  practices  must  also  consider  the  already  inadequate  supply  of 
most  organs  and  tissues  needed  for  transplantation.  However,  even  though  attempts 
should  be  made  to  ensure  the  highest  level  of  safety,  donor-screening  practices 
should  not  unnecessarily  exclude  acceptable  potential  donors. 

Those  involved  in  developing  guidelines  should  consider  that  some  transplants  are 
lifesaving  (e.g.,  a  heart  transplant),  whereas  others  are  life  enhancing.  Some  physi- 
cians may  be  willing  to  offer  the  patient  a  transplant  of  a  lifesaving  organ  from  a  donor 
whose  HIV  risk  status  is  questionable  but  would  not  use  life-enhancing  tissue  from 
such  a  donor. 

RECOMMENDATIONS 

Donor  Screening 

1.  All  prospective  living  donors  or  next  of  kin  or  significant  life  partners  accompany 
ing  brain-dead  or  cadaveric  donors  should  be  informed  of  the  general  nature  of  the 
donor-evaluation  process.  Including  a  review  of  medical  and  behavioral  history, 
physical  examination,  and  Wood  tests  to  exclude  infectious  agents  that  might  be 
transmitted  by  organ  or  tissue  trsnsplant 

2.  Prospective  living  donors  or  next  of  kin  or  significant  life  partnsrs  accompanying 
brain-dead  or  cadaveric  donors  should  be  informed  about  modes  of  transmission 
and  risk  factors  for  HIV  infection,  emphasizing  that  HIV  can  be  transmitted  via  trans- 
planted organs  and  tissues.  They  should  be  told  thst  a  negative  test  for  HIV 
antibody  does  not  guarantee  that  the  donor  is  free  of  HIV  infection  because  of  the 
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rare  situation  of  donation  after  infection  but  before  seroconversion.  Therefore,  or- 
gans and  tissue  must  not  be  transplanted  from  persons  who  may  have  engaged  in 
activities  that  placed  them  at  increased  risk  for  HIV  infection.  This  information 
should  be  presented  in  simple  language  to  ensure  that  the  donor,  next  of  kin,  or 
significant  life  partner  understands  what  is  considered  high-risk  behavior  and  the 
importance  of  excluding  persons  who  have  engaged  in  this  behavior.  Persons  so- 
liciting the  donation  should  not  place  undue  pressure  to  donate  on  potential  living 
donors  and  those  persons  providing  permission  for  potential  brain-dead  or 
cadaveric  donors  who  might  otherwise  decline  to  donate  or  give  permission  be- 
cause of  high-risk  behavior. 

To  ascertain  risk  factors,  all  prospective  living  donors  should  be  interviewed  in  a 
confidential  and  sensitive  manner  by  a  health-care  professional  competent  to  elicit 
information  about  behaviors  that  place  persons  at  risk  for  HIV  infection.  Interview- 
ers should  ask  direct  questions  about  high-risk  behavior. 

For  potential  pediatric  donors  for  whom  maternal  transmission  of  HIV  is  a  consid- 
eration, the  mother  and,  if  possible,  the  father  should  be  interviewed  about 
behaviors  that  may  have  placed  them  at  risk  for  acquiring  HIV  infection  that  could 
have  been  transmitted  to  their  child. 

Except  where  retrieval  occurs  by  legal  authorization,  the  next  of  kin  or  significant 
life  partner  of  brain-dead  or  cadaveric  donors  should  be  interviewed  in  a  confiden- 
tial and  sensitive  manner  by  a  heaith-care  professional  regarding  potential  HIV  risk 
factors  in  the  donor.  Other  family  members,  friends,  and  sex  partners  may  also 
need  to  be  interviewed,  if  available.  When  consent  for  removal  of  organs/tissue  is 
required,  at  least  the  person  signing  the  consent  form  should  be  interviewed.  Other 
possible  sources  of  information  about  behavioral  risk  factors  may  include  hospital, 
police,  and  coroner's  records,  if  available.  When  an  interview  is  not  performed,  as 
allowed  by  legal  authorization,  the  transplant  surgeon  should  be  fully  informed  that 
the  donation  was  accepted,  even  though  a  direct  interview  with  the  next  of  kin  or 
significant  life  partner  was  not  performed. 

If  available,  the  medical  records,  including  autopsy  reports  of  all  donors,  should  be 
reviewed  for  signs  and  symptoms  associated  with  HIV  infection  and  for  evidence  of 
high-risk  behavior  (e.g..  male-to-male  sexual  contact  acquisition  of  sexually  trans- 
mitted diseases,  exchange  of  sex  for  money  or  drugs,  injecting-drug  use,  or  birth  to 
a  mother  either  at  risk  for  or  infected  with  HIV). 

7.  All  prospective  donors  of  organs,  solid  tissue,  and  semen  should  undergo  a  physi- 
cal examination  as  close  as  possible  before  donation,  with  special  attention  to 
physical  signs  of  HIV  disease  and  injecting-drug  use.  The  extent  of  the  physical 
examination  should  be  determined  by  the  responsible  medical  officials  according 
to  the  context  of  organAissue  donation.  Human  milk  banks  should  obtain  a  release 
from  the  primary  health-care  provider  certifying  that  the  prospective  donor  is  in 
good  health  and  does  not  constitute  a  risk  to  potential  recipients. 

8.  As  with  donors  of  blood  and  plasma,  prospective  living  organ,  tissue,  semen,  and 
milk  donors  found  after  careful  screening  to  be  acceptable  donors  should  sign 


6. 


a  consent  statement  indicating  that  they  have  reviewed  and  understand  the  infor- 
mation provided  regarding  the  spread  of  HIV  and  have  agreed  not  to  donate  should 
they  b«  at  potential  risk  for  spreading  HIV.  The  statement  should  also  indicate  that 
prospective  donors  understand  that  they  must  be  tested  for  HIV  as  part  of  the 
donor-screening  process  and  will  be  notified  of  positive  results  as  specified  by  any 
existing  state  statutes,  regulations,  or  guidelines.  For  acceptable  brain-dead  or 
cadaveric  donors,  procurement  personnel  should  document  that  a  careful  attempt 
has  been  made  to  eliminate  persons  at  high  risk  through  available  information, 
including  interview  of  family  members  or  significant  life  partners,  physical  exami- 
nation, review  of  medical  records,  autopsy  findings,  and  any  other  records  that 
might  provide  information  about  high-risk  behavior  or  possible  HIV  infection.  For 
either  type  of  donor,  the  statement  should  be  included  as  part  of  a  general  checklist 
or  donor  evaluation  form  covering  all  important  aspects  of  the  donor  evaluation 
and  should  be  included  in  the  transplant  records  or  record  of  the  procuring  agency. 
All  records  generated  by  the  interview  should  be  kept  confidential. 

Donor  Tosting 

1.  For  all  prospective  donors,  a  blood  sample  obtained  before  any  transfusions  were 
administered  (during  the  current  hospital  admission  for  inpatients)  should  be  col- 
lected as  close  to  the  time  of  retrieval  of  tissue  as  possible.  Bone  marrow  donors 
must  provide  blood  samples  far  enough  in  advance  of  marrow  harvest  to  permit 
the  tests  to  be  performed  and  results  reported  before  the  recipient's  preparative 
regimen  (marrow  ablatement)  is  begun.  Samples  should  be  tested  for  antibodies  to 
both  HIV-1  and  HIV-2  by  using  FDA-licensed  tests.  Separate  tests  or  a  combination 
test  for  HIV-1  and  HIV-2  may  be  used.  All  antibody-screening  tests  should  be 
performed  by  EIA  unless  the  condition  of  the  recipient  or  donor  dictates  the  use  of 
a  more  rapid  screening  assay. 

2.  Transfusions  and  infusion  of  other  fluids  to  the  prospective  donor  might  produce 
false-negative  results  because  of  hemodllution.  Efforts  should  be  made  to  perform 
HIV-antibody  testing  on  the  most  recent  pretransfusion/infusion  specimen  for 
which  identity  and  quality  can  be  ensured.  Specimens  should  not  be  drawn  imme- 
diately downstream  from  an  intravenous  site  to  prevent  dilution  with  intravenous 

fluids.  ^  •        «.      «  - 

Posttransfusion/infusion  specimens  may  be  considered  for  testing  after  eirorts 
to  obtain  a  pretransfusion/infusion  sample  have  been  exhau«ed  and  posttransfu- 
sion/mfution  samples  have  been  assessed  for  evidence  of  dilution.  The  suitability 
of  posttransfusion/infusion  samples  must  consider  a)  the  volume  of  the  material 
transfused  as  a  percentage  of  the  patient's  total  blood  volunrw  and  b)  the  amount  of 
time  between  the  last  transfusion/Infusion  and  the  collection  of  the  sample  to  be 
tested.  An  exchange  of  one  total  ♦lood  volume  will  reduce  the  concentration  of 
an  Intravascular  substance  such  as  IgG  to  35%  of  initial  levels  if  there  is  no 
replacement  from  the  extravaacular  space.  More  than  50%  of  total  body  IgG  is  ex- 
travascular,  and  reequilibration  to  normal  levels  of  IgG  should  be  nearty  complete 
within  24  hours  of  a  total  Wood  volume  exchange  of  albumin  (30 ). 
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3.  The  HIV  p24-antigen  assay  may  identify  a  few  of  the  rare  donors  who  are  HIV- 
infected,  yet  antilx)dY-negative;  however,  studies  exanrtining  the  utility  of  this  assay 
for  screening  organAissue  donors  are  limited  and  currently  do  not  allow  a  definitive 
recommendation  on  the  use  of  this  test  ( 19,24 ).  The  utility  of  other  assays  such  as 
PCR,  which  are  currently  experimental,  should  be  considered  for  evaluation  as  they 
become  available  for  clinical  use.  Those  institutions  choosing  to  use  the  HIV-1  p24- 
antigen  assay  should  be  aware  that  in  populations  with  low  prevalence  (e.g., 
organ/tissue  donors),  a  large  percentage  of  persons  who  test  repeatedly  reactive 
(without  confirmation  with  the  neutralization  assay)  will  be  false  positive.  Consid- 
eration should  also  be  given  to  the  potentiai  problems  with  decreased  specificity 
when  the  assay  is  used  to  test  postmortem  samples  ( 19 1 

4.  The  testing  algorithm  for  HIV-antibody  assays  should  be  performed  as  described  in 
the  package  insert  with  an  initial  test  and,  if  reactive,  a  reteet  on  the  same  speci- 
men. However,  the  time  constraints  of  some  situations  may  not  accommodate  the 
delay  of  repeat  testing  by  EIA  as  deecribed  in  the  package  insert.  In  such  extreme 
cases  of  lifesaving  organ  transplantation,  the  sample  should  be  set  up  in  triplicate 
in  the  initial  EIA.  A  repeatedly  reactive  result  (positive  screening  test)  is  defined  as 
reactivity  above  the  test  cutoff  in  two  or  more  of  the  three  assays.  When  testing  by 
EIA  is  impractical,  a  more  rapid  licensed  test  should  be  performed  in  triplicate.  Test- 
ing by  the  conventional  algorithm  should  be  performed  as  early  as  possible,  even 
if  it  follows  the  procurement  and/or  tranaplant  of  the  organs  or  tissues. 

5.  Results  of  HIV  testing  for  organAissue  donors  should  be  handled  confidentially,  in 
accordance  with  general  medical  practices  and  applicable  federal  and  state  stat- 
utes, regulations,  and  guidelines. 

6.  Prospective  living  donors  should  be  notified  if  they  are  found  through  the  screen- 
ing process  to  be  HIV  infected.  Because  of  the  possibilitv  of  sexual  or  parenteral 
rransmission,  the  spouse  or  known  sex  partners  of  brain-dead  or  cadaveric  donors 
should  be  notified  in  accordance  with  state  law.  All  notifications  should  be  handled 
in  a  manner  congruent  with  current  recommendations  regarding  counseling,  test- 
ing, and  partner  notification  (31.32 ).  Before  the  notification  of  these  persons, 
transplant  and  procurement  organizations  should  consult  with  their  state  health 
department  concerning  local  notification  policies. 

Also  before  notification,  the  repeatedly  reactive  screening  assay  should  be  con- 
firmed with  more  specific  supplemental  tests.  An  aliquot  of  the  original  sample 
should  be  analyzed  by  using  the  following,  more  specific  tests.  For  repeatedly  reac- 
tive HIV-1  antibody  ElAs,  an  HIV-1  Western  blot  or  immunofluoreacence  assay 
should  be  performed.  For  repeatedly  reactive  HIV-1  antigen  assays  (if  performed), 
a  neutralization  procedure  must  be  performed.  For  HIV-2,  no  licensed  supplemental 
test  is  available;  however,  consideration  may^s  given  to  the  use  of  research  assays 
such  as  Western  blot.  Immunofluorescence,  radioimmune  precipitation,  and  syn- 
thetic peptide-based  EIA.  Arrangements  for  HIV-2  suppiementai  tatting  may  need 
to  be  made  with  either  the  state  or  local  health  department  For  repeatedly  reactive 
combination  HIV-1  and  HIV-2  asaays,  the  published  testing  algorithm  should  be  fol- 
lowed {21 ).  When  the  results  of  any  suppiementai  tests  are  unclear,  the  use  of 
research  assays  should  be  considered. 


Notification  of  HIV-infected  prospective  living  donors  or  spouses/known  sex  part- 
ners of  cadaveric  donors  should  be  done  in  accordance  with  state  law  and  m  a 
confidential  and  sensitive  manner  by  staff  competent  in  counseling  and  discussing 
positive  HIV  results  and  their  implications.  If  such  staff  are  not  available  in  the 
organAissue  procurement  organization,  arrangements  should  be  made  with  other 
organizations  such  as  health  departments  or  clinics  to  provide  appropriate  notifica- 
tion. 

7,  When  it  is  possible  to  properly  obtain  and  store  samples,  one  or  more  of  the  follow- 
ing samples  from  the  donor  should  be  saved  for  at  least  5  years  after  the  expiration 
date  of  tha  tissue:  dried  blood  spots,  a  frozen  buffy  coat  spleen  ceils,  hrmph  node 

'  cells,  bone  marrow,  and  an  aliquot  of  serum.  These  samples  can  be  examined  if 
subsequent  information  indicates  that  the  donor  may  have  donated  during  the 
period  after  infection  but  before  antibody  seroconversion. 

8.  Confirmed  positive  HIV  test  results  in  a  prospective  organ/tissue  donor  should  be 
reported  to  state  health  agencies  if  required  by  state  law  or  regulation. 

Donor  Exclusion  Critsria 

Regardless  of  their  HIV  antibody  test  results,  persons  who  meet  any  of  the  cnteria 
listed  below  should  be  excluded  from  donation  of  organs  or  tissues  unless  the  nsk  to 
the  recipient  of  not  performing  the  transplant  is  deemed  to  be  greater  than  the  nsk  of 
HIV  transmission  and  disease  (e.g.,  emergent  life-threatening  illness  requiring 
transplantation  when  no  other  organsAissues  are  available  and  no  other  lifesavtng 
therapies  exist).  In  such  a  case,  informed  consent  regarding  the  possibility  of  HIV 
transmission  should  be  obtained  from  ttte  recipient 

B4ha¥ior/Hl9torY  ExdutionMy  Critmia 

1 .  Men  who  have  had  sex  with  another  nrwn  in  the  preceding  5  years. 

2.  Parsons  who  report  nonmedical  intravenous,  intramuscular,  or  subcutaneous  injec 
tion  of  drugs  in  the  preceding  5  years. 

3.  Persons  with  hemophilia  or  related  clotting  disorders  who  have  received  human- 
derived  clotting  factor  corKentrates 

4.  Men  and  women  who  have  engaged  in  sex  in  exchange  for  money  or  drugs  in  the 
preceding  5  years. 

5  Persons  who  have  had  sex  in  the  preceding  12  months  with  any  person  described 
in  items  1-4  above  or  with  a  person  known  or  suspected  to  have  HIV  infection. 

6  Persons  who  have  been  exposed  in  the  preceding  12  months  to  known  or  sus- 
pected HIV-infected  blood  through  percutaneous  inoculation  or  through  contact 
with  an  open  wound,  nonintact  skin,  or  mucous  membrane. 

7.  Inmates  of  correctional  systems.  (This  exclusion  is  to  address  issues  such  as  diffi- 
culties with  informed  consent  and  Increased  prevalence  of  HIV  in  this  population.) 
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Sp^dfk  Exetuvonsry  Criteria  for  Pwdiatrie  Donon 

1 .  Children  meeting  any  of  the  exclusionary  criteria  listed  above  for  adults  should  not 
be  accepted  as  donors. 

2.  Children  born  to  mothers  with  HIV  infection  or  mothers  who  meet  the  behavioral  or 
laboratory  exclusionary  criteria  for  adult  donors  (regardless  of  their  HIV  status) 
should  not  be  accepted  as  donors  unless  HIV  infection  can  be  definitely  excluded  in 
the  child  as  follows: 

Children  >18  months  of  age  who  are  bom  to  mothers  with  or  at  risk  for  HIV  infec- 
tion, who  have  not  been  breast  fed  within  the  last  12  months,  and  whose  HIV 
antibody  tests,  physical  examination,  and  review  of  medical  records  do  not  indicate 
evidence  of  HIV  infection  can  be  accepted  as  donors. 

3.  Children  s18  months  of  age  who  are  bom  to  mothers  with  or  at  risk  for  HIV  infec- 
tion or  who  have  been  breast  fed  within  the  past  12  months  should  not  be  accepted 
as  donors  regardless  of  their  HIV  test  results. 

Lmbontory  and  Othmr  Mmdieal  ExduaioimrY  Crifrim 

1.  Persons  who  cannot  be  tested  for  HIV  infection  because  of  refusal,  inadequate 
blood  samples  (e.g.,  hemodilution  that  could  result  in  false-negative  tests),  or  any 
other  reasons. 

2.  Persons  with  a  repeatedly  reactive  screening  assay  for  HIV-1  or  HIV-2  antibody  re- 
gardless of  the  results  of  supplemental  assays. 

3.  Persons  whose  history,  physical  examination,  medical  records,  or  autopsy  reports 
reveal  other  evidence  of  HIV  infection  or  high-risk  behavior,  such  as  a  diagnosis  of 
AIDS,  unexplained  weight  loss,  night  sweats,  blue  or  purple  spots  on  the  skin  or 
mucous  membranes  typical  of  Kaposi's  sarcoma,  unexplained  lymphadenopathy 
lasting  >1  month,  unexplained  temperature  >100.5  F  (38.6  C)  for  >10  days,  unex- 
plained persistent  cough  and  shortness  of  breath,  opportunistic  infections, 
unexplained  persistent  diarrhea,  nrMle-to-male  sexual  contact  sexually  transmitted 
disease*,  or  needle  tracks  or  other  signs  of  parenteral  drug  abuse. 

Inactivation  of  HIV  in  Organs/TlsauM 

Definitive  recommendations  cannot  yet  be  made  regarding  inactivation  of  HIV  in 
organs  and  tissues  because  of  lack  of  information  at>out  potentially  effective  inactiva- 
tion measures.  Research  should  continue  In  this  area.  Efforts  to  evaluate  the  effect  of 
certain  processing  techniques  on  tissue  sterility  and  quality  should  be  expanded  to 
Include  virologic  studies  for  HIV.  Thus,  until  more  is  known.  It  is  prudent  to  process 
bone  and  bone  fragments  and  carefully  evacuate  all  marrow  components  from  whole 
t)one  whenever  feasible. 

Quarantin* 

For  semen  donations  and.  when  possible,  for  tissue  donations  from  living  donors. 
the  collection  should  be  placed  in  frozen  quarantine  and  the  donor  retested  for 


antibodies  to  HIV-l  and  HIV-2  after  6  months  ( T5 ).  The  quarantined  materia!  should  be 
-eleased  opiy  if  the  follow-up  test  results  have  been  obtained  and  are  regative. 

Record  Keaping  for  Tracking  of  Ractpiants  and  Tisauaa 

1.  Each  establishment  Involved  in  the  acquisition,  processing,  distribution,  or  storage 
of  organs  or  tissues  should  have  a  graft  identification  system  that  allows  the  track- 
ing of  organs  and  tissues  from  the  donor  source  to  the  recipient  institution  and  vice 
versa.  Furthermore,  each  establishment  Involved  In  the  acquisition  of  organs  or 
tissues  from  a  single  donor  should  have  mechanisms  in  place  to  facilitate  the  com- 
munication between  establishments  for  the  purposes  of  tracking  organs  and 
tissues  to  recipients  who  should  be  notified  if  HIV  transmission  from  donor  source 
material  is  confirmed.  Procurement  processing,  distribution,  and  storage  centers 
should  keep  accurate  records  of  the  distribution  of  each  organAissue  according  to 
the  donor  Identification  number,  tissue  type  and  identifying  number,  and  identify 
ing  Information  for  the  receiving  center,  along  with  dates  of  procurement  and 
distribution.  Records  should  be  kept  a  minimum  of  10  years  after  expiration  of 
tissue. 

2  The  transplantation  center,  hospital,  physician,  or  dentist  should  keep  accurate  re- 
cords of  all  organs/tissues  received  and  the  disposition  of  each.  These  records 
must  be  separate  from  patients'  medical  records  (e.g..  in  a  log  book)  so  that  this 
information  is  easily  obtainable  should  tracking  be  necessary.  Recorded  informa- 
tion should  include  the  organAissue  type;  donor  identification  number;  name  of 
procurement  or  distribution  center  supplying  the  organAissue;  recipient-identifying 
information;  name  of  recipient's  physician  or  dentist;  and  dates  of  a)  receipt  by  the 
center  and  b)  either  transplantation  to  the  recipient  or  further  distribution. 

3.  The  donor  identification  number  and  organ  or  tissue  type  should  be  recorded  in  iha 
reciDionfs  transplant/medical/dental  record. 

Tasting  and  Raporting  of  Ractpiants 

1  Health-care  providers  for  transplant  recipients  and  the  recipients  themsefves 
should  be  aware  of  the  small  but  potential  risk  of  infections,  including  HIV.  from 
transplanted  organs  and  tissues.  The  recipients  informed  consent  to  the  transplant 
Should  include  acknowledgment  of  the  risks,  including  transmission  cf  HIV  and 
other  infections.  ^ 

2  Until  the  risk  for  HIV  transmission  from  screened  donors  has  been  clarified  recipi- 
'  ents  of  solid  organs  should  be  routinely  advised  to  be  tested  for  HIV  >mmediatelv 

before  transplantation  and  at  3  months  following  the  transplant.  Testing  of  recip.- 
ents  should  be  done  with  consent  of  the  recipient  and  should  net  be  mandatory 
Recipients  of  tissues  other  than  solid  organs  do  not  require  routine  testing  for  HIV 
following  receipt  of  the  tissue  from  appropriately  screened  donors.  Results  of  HIV 
testing  of  organ  recipients  should  be  collected  and  analyzed  by  the  Scientific  Reg- 
istry for  Transplant  Recipients.  (If  data  indicate  no  benefit  from  recipient  testing 
then  this  recommendation  for  recipient  testing  may  be  omitted  m  a  revision  of 
these  guidelines.) 
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3.  If  a  transplant  recipient  is  found  to  be  infected  with  HIV,  the  transplant  center  or 
health-care  provider  should,  consistent  with  state  law,  inrimediately  notify  the  state 
health  department  and  the  organization  from  which  the  tissue  was  obtained.  HIV 
•nfectton  in  a  solid-organ  recipient  should  also  t>e  reported  to  the  Scientific  Registry 
for  Transplant  Recipients. 

Recall  of  Stored  Tistuo  and  Traddng  of  Raclpianta  of  Organs/Tlaaua  from 
HIV-lnfactad  Donors 

1.  Upon  being  notified  that  an  organAissua  recipient  is  infected  with  HIV,  the 
organAissue  collection  center,  in  colieboration  with  the  state  or  local  health  depart- 
ment and  with  assistance  from  CDC,  is  responsible  for  determining  as  soon  as 
possible  whether  the  donor  was  HIV-infected.  This  is  done  by  determining  the  HIV- 
infection  status  of  other  recipients  of  orgens/tiasuee  (particularty  those  recipients  of 
organs  and  fresh-frozen  bone)  and  by  laboratory  testing  of  stored  donor  material. 
Experimental  diagnostic  laboratory  assays  such  aa  PCR  may  be  useful  in  these  situ- 
ations and  should  be  used  when  they  become  available. 

2.  If  evidence  suggests  HIV  infection  in  the  donor  either  from  testing  of  stored  donor 
specimens  or  by  finding  HIV  infection  in  other  recipients,  all  otfier  recipients  of  that 
donor's  tissue  or  organs  should  be  notified  through  their  transplanting  physician 
and  informed  of  the  likelihood  of  HIV  exposurs  and  advised  to  undergo  HIV  testing. 

3.  HIV-infected  recipients  should  be  counseled  about  their  need  for  medical  evalu- 
ation and  atHJut  prevention  of  HIV  transmission  to  others.  They  should  also  be 
advised  to  inform  their  sex  or  needle-shering  pertners  of  their  potential  risk  and 
need  for  HIV  counseling  and  testing.  HIV-infected  women  should  be  informed  of  the 
risk  of  transmission  of  HIV  to  their  children  bom  after  the  trensplant  and  be  advised 
to  have  these  children  evaluated  and  to  avoid  breest-fseding.  Pregnant  women 
should  receive  pregnancy  counseling  about  HIV. 

4.  All  stored  organs/tissues  from  a  donor  found  to  be  HIV-infected  should  be  retrieved 
and  quarantined  immediately  and  either  used  only  for  reeeerch  purposee  or  de- 
stroyed, except  when  the  transplsntation  of  an  indispensable  organAissue  is 
necessary  to  save  the  pettents  life. 


(Catriloi;  of  Fe<ieral  Domestic  .Xssistaiice 
Program*;  No  M:i.7'/4.  Mf^dicanv- 
Supplemi'nlrjry  Medical  liisuraiu  e.  and  No. 
13  714.  ModiciU  Assistance  Program) 


Dated:  April  15,  1996. 
Bruce  C.  Vladeck, 

Administrator,  Haalth  Care  Financing 
Administration. 

Dated:  April  25,  1996. 
Donna  E.  Shalala, 

Secretary. 

|FR  Doc.  95-10901  Filed  4-30-96;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

pocket  No.  FR--4045-N-01] 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing;  NOFA  for 
the  Family  Unification  Program,  Fiscal 
Year  1996 

AGENCY:  Office  of  the  Assistant 
Secretary'  for  Pubhc  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  funding  availabihty 
(NOFA)  for  FY  1996. 

SUMMARY:  This  notice  aiuiounces  the 
availabihty  of  up  to  $32  miUion 
(approximately)  in  2-year  budget 
authority  for  FY  1996  for  section  8 
rental  certificates  under  the  Family 
Unification  Program,  which  will 
support  approximately  1,600  families. 
Public  housing  agencies  (PHAs)  and 
Indian  Housing  Authorities  (IHAs). 
herein  referred  to  as  housing  agencies 
(HAs),  are  invited  to  submit 
applications  for  housing  assistance. 

The  purpose  of  the  Family  Unification 
Program  is  to  provide  housing 
assistance  to  families  for  whom  the  lack 
of  adequate  housing  is  a  primeiry  factor 
in  the  separation,  or  imminent 
separation,  of  children  from  their 
families.  As  was  the  case  in  prior  years, 
participation  in  the  Family  Unification 
Program  is  limited  to  HAs  in  16  States. 
The  16  States  are:  California,  Florida, 
Georgia,  Illinois,  Maryland. 
Massachusetts,  Michigan,  Miimesota, 
Missouri,  New  Jersey,  New  York. -North 
Carolina,  Ohio,  Pennsylvania,  Ts>xas. 
and  Virginia. 

DATES:  The  application  deadline  for  the 
Family  Unification  program  NOFA  is 
July  1,  1996,  3:00  p.m.,  local  time. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour  In  the 
interest  of  fairness  to  all  uompeting 
HAs.  HUD  will  treat  as  ineligible  for 
consideration  any  application  that  is  not 
received  before  the  application 
deadline.  Applicants  should  take  this 
practice  into  accnimt  and  make  carlv 
"Submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibihty  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  HUD  will  not 
accept,  at  any  time  during  the  NOFA 
competition,  application  materials  sent 
via  facsimile  (F.\X)  transmission. 

ADDRESSES:  The  l.x:al  HUD  State  or  Area 
Office.  Attention:  Director.  Office  of 
Public  Housing,  is  the  ofllcial  place  of 
receipt  for  all  applications,  except 
applications  from  Indian  Housing 
Authorities  (IHAs).  The  local  HUD 
Native  .\merican  Programs  Office, 
Attention:  Administrator,  Office  of 


Native  American  Programs,  is  the  place 
of  official  receipt  for  IHA  applications. 
For  ease  of  reference,  the  term  "HUD 
Office"  will  be  used  throughout  this 
NOFA  to  mean  the  HUD  State  Office, 
HUD  .\rea  Office,  and  the  HUD  Native 
American  Programs  Office.  If  a 
particular  type  of  HUD  Office  needs  to 
be  identified,  e.g..  the  HUD  Native 
American  Programs  Office,  the 
appropriate  office  will  be  used. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  J.  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-8000,  telephone 
number  (202)  708-0477  (this  is  not  a 
toll-fi-ee  number).  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  section  8  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0169.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Family  Self-Sufficiency  (FSS)  Program 
Requirement 

Unless  specifically  exempted  by  HUD. 
all  rental  voucher  or  rental  certificate 
funding  reserved  in  FY  1996  (except 
funding  for  renewals  or  amendments) 
will  be  used  to  establish  the  minimum 
size  of  an  HA's  FSS  program. 

A.  Purpose  and  Substantive  Description 
of  Family  Unification  Program 

(1)  Authority.  The  Family  Unification 
Program  is  authorized  by  Section  8(x)  of 
the  United  States  Housing  Act  of  1937, 
42  use.  1437f(x). 

(21  Background.  The  Family 
Unification  Program  is  a  program  under 
which  Section  8  rental  assistance  is 
provided  to  families  for  whom  the  lack 
of  adequate  housing  is  a  primary  factor 
which  would  result  in: 

(a)  The  imminent  placement  of  the 
family's  child,  or  children,  in  out-of- 
home  care,  or 

(b)  The  d'jlay  in  the  discharge  of  the 
child,  or  children,  to  the  family  from 
out-of-home  care. 

The  purpose  of  the  Family  Unification 
Program  is  to  promote  family 


unification  by  providing  rental 
assistance  to  families  for  whom  the  lack 
of  adequate  housing  is  a  primary  factor 
in  the  separation,  or  the  threat  of 
imminent  separation,  of  children  from 
their  families. 

Rental  certificates  awarded  under  the 
Family  Unification  Program  are  to  be 
administered  by  HAs  under  HUD's 
regulations  for  the  Section  8  rental 
certificate  program  (24  CFR  parts  882 
and  982).  The  HA  may  issue  a  rental 
voucher  (24  CFR  parts  887  and  982)  to 
a  family  selected  for  participation  in  the 
Family  Unification  Program  if  the 
family  requests  a  rental  voucher  and  the 
HA  has  one  available. 

(3)  Eligibility  of  HAs.— (a)  Family 
Unification  Program  Eligibility. 
Consistent  with  previous  NOFAs,  HAs 
currently  administering  a  rental  voucher 
or  certificate  program  in  the  following 
16  States  are  ehgible  to  apply  (except 
those  HAs  determined  unacceptable 
under  section  A.(3)(h)  of  this  NOFA): 
California,  Florida,  Georgia,  Illinois, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri.  New  Jersey,  New 
York,  North  Carolina.  Ohio, 
Pennsylvania,  Texas,  and  Virginia. 

(b)  Eligibility  for  HUD-Designated 
Housing  Agencies  wth  Major  Program 
Findings.  HUD  will  establish  a  pass  or 
fail  threshold  for  all  HAs.  An  HA  that 
fails  the  threshold  will  not  be  eligible  to 
apply  without  another  entity  to 
administer  the  program.  Some  housing 
agencies  currently  administering  the 
Section  8  rental  voucher  and  certificate 
programs  have,  at  the  time  of 
publication  of  this  NOFA,  major 
program  management  findings  that  are 
open  and  unresolved  or  other  significant 
program  compliance  problems  (e.g.,  HA 
has  not  implemented  mandatory  FSS 
program).  HUD  will  not  accept 
applications  for  additional  funding  from 
these  HAs  as  contract  administrators  if, 
on  the  application  deadline  date,  the 
fiildings  are  not  closed  to  HUD's 
satisfaction.  If  these  HAs  want  to  apply 
for  the  Family  Unification  Program,  the 
HA  must  submit  an  application  that 
designates  another  housing  agency, 
nonprofit  agency,  or  contractor  that  is 
acceptable  to  HUD  and  includes  an 
agreement  witli  the  other  housing 
agency  or  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
HA.  The  Office  of  Public  Housing  in  the 
tocal  HUD  Office  will  noUfy, 
immediately  after  the  publication  of  this 
NOFA.  those  HAs  that  are  not  ehgible 
to  apply.  Applications  submitted  by 
these  HAs  without  an  agreement  from 
another  housing  agency  or  contractor, 
approved  by  HUD,  to  serve  as  contract 
administrator  will  be  rejected.  Other 
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agencies  may  be  notified  by  HUD  at 
other  times  as  HUD  deems  appropriate. 

(4)  Program  Guidelines. — (a) 
Eligibility. — (i)  Family  Unification 
eligible  families.  Each  HA  must  modify, 
in  accordance  with  program  rules,  its 
selection  preference  system  to  permit 
the  selection  of  Family  Unification 
eligible  families  for  the  program  based 
on  available  funding  provided  by  HUD 
for  this  purpose.  The  term  "Family 
Unification  eligible  family"  means  a 
family  that: 

[A]  The  public  child  welfare  agency 
has  certified  is  a  family  for  whom  the 
lack  of  adequate  housing  is  a  primary 
factor  in  the  imminent  placement  of  the 
family's  child,  or  children,  in  out-of- 
home  Care,  or  in  the  delay  of  discharge 
of  a  child,  or  children,  to  the  family 
from  out-of-home  care;  and 

(B)  The  HA  has  determined  is  eligible 
for  Section  8  rental  assistance. 

(ii)  LacJc  of  Adequate  Housing.  The 
lack  of  adequate  housing  means: 

(A)  A  family  is  Uving  in  substandard 
housing;  or 

(B)  A  family  is  homeless;  or 

(O  A  family  is  displaced  by  domestic 
violence;  or 

(D)  A  family  is  living  in  an 
overcrowded  unit. 

(iii)  Substandard  Housing.  A  family  is 
living  in  substandard  housing  if  the  unit 
where  the  family  fives: 

(A)  Is  dilapidated; 

(B)  Does  not  have  operable  indoor 
plumbing; 

[Q  Does  not  have  a  usable  flush  toilet 
inside  the  imit  for  the  exclusive  use  of 
a  family; 

(D)  rioes  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(E)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(F)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(G)  Should,  but  does  not.  have  a 
kitchen;  or 

(H)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  or 
government. 

(iv)  Dilapidated  Housing.  A  family  is 
living  in  a  housing  unit  that  is 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety. 
or  well-being  of  a  family,  or  it  has  one 
or  more  critical  defects,  or  a 
combination  of  intermediate  defects  in 
sufficient  number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(v)  Homeless.  A  homeless  family 
includes  any  person  or  family  that: 


(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  persons 
intended  to  be  institutionalized;  or 

[3]  A  pubhc  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(vi)  Detained  Family.  A  Family 
Unification  ehgible  family  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  the  Congress  or  a  State  law. 

(vii)  Displaced  by  Domestic  Violence. 
A  family  is  displaced  by  domestic 
violence  if: 

(A)  The  apphcant  has  vacated  a 
housing  unit  because  of  domestic 
violence;  or 

(B)  The  apphcant  fives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(C)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(viii)  Qualify  as  Involuntarily 
Displaced.  For  an  apphcant  to  qualify  as 
involuntarily  displaced  because  of 
domestic  violence: 

[A)  The  HA  must  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  apphcant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  HA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  HA  may  deny  or  terminate 
assistance  to  the  family  for  breach  of 
this  certification. 

(ix)  Overcrowded  Housing.  A  family  is 
considered  to  be  living  in  an 
overcrowded  unit  if: 

(A)  The  family  is  separated  from  its 
children  and  the  parent(s)  are  living  in 
an  otherwise  standard  housing  unit,  but, 
after  the  family  is  re-united,  the  parents' 
housing  unit  would  be  overcrowded  for 
the  entire  family  and  would  be 
considered  substandard. 

(B)  The  family  is  living  vdth  its 
children  in  a  unit  that  is  overcrowded 
for  the  entire  family  and  this 
overcrowded  condition  may  result  in 
the  imminent  placement  of  a  child  or 
children  in  out-of-home  care. 

(Q  For  purpose  of  this  paragraph  (ix), 
the  HA  shall  have  discretion  to 
determine  whether  the  unit  is 


"overcrowded"  in  accordance  with  HA 
occupancy  standards. 

(x)  Public  child  welfare  agency 
(PCWA)  means  the  pubhc  agency  that  is 
responsible  under  applicable  State  or 
Tribal  law  for  determining  that  a  child 
is  at  imminent  risk  of  placement  in  out- 
of-home  care  or  that  a  child  in  out-of- 
home  care  under  the  supervision  of  the 
public  agency  may  be  returned  to  his  or 
her  family. 

(b)  HA  Responsibilities.  HAs  must: 
(i)  Accept  families  certified  by  the 
PCWA  as  eligible  for  the  Family 
Unification  Program.  If  the  HA  has  a 
closed  waiting  list,  it  must  reopen  the 
waiting  fist  to  accept  Family  Unification 
Program  applicant  families.  The  HA  is 
not  required  to  review  its  waiting  list  for 
ehgible  families.  The  HA  upon  receipt 
of  the  PCWA  list  of  families  currently  in 
the  PCWA  caseload  must  compare  the 
names  with  those  of  families  already  on 
the  HA's  Section  8  waiting  fist.  Any 
family  on  the  HA's  Section  8  waitmg  hst 
that  matches  with  the  PCWAs  list  must 
be  assisted  in  order  of  their  position  on 
the  waiting  list  in  accordance  with  HA 
admission  policies: 

(ii)  Determine  if  any  families  with 
children  on  its  waiting  hst  are  fiving  in 
temporary  shelters  or  on  the  street  and 
may  qualify  for  the  Family  Unification 
Program,  and  refer  such  applicants  to 
the  PCWA; 

(iii)  Determine  if  families  referred  by 
the  PCWA  are  ehgible  for  Section  8 
assistance  and  place  eligible  famihes  on 
the  Section  8  waiting  list; 

(iv)  Amend  the  administrative  plan  in 
accordance  with  applicable  program 
regulations  and  requirements; 

(v)  Administer  the  rental  assistance  in 
accordance  with  applicable  program 
regulations  and  requirements;  and 

(vi)  Assure  the  quality  of  the 
evaluation  that  HUD  intends  to  conduct 
on  the  Family  Unification  Program  and 
cooperate  v^ath  and  provide  requested 
data  to  the  HUD  office  or  HUI>approved 
contractor  responsible  for  program 
evaluation. 

(c)  Public  Child  Welfare  Agency 
(PCWA)  Responsibilities.  Public  child 
welfare  agencies  must: 

(i)  Estabhsh  and  implement  a  system 
to  identify  Family  Unification  eligible 
families  within  the  agencys  caseload 
and  to  review  referrals  from  the  HA: 

(ii)  Provide  written  certification  to  the 
HA  that  a  family  qualifies  as  a  Family 
Unification  eligible  family  based  upon 
the  criteria  established  in  Section  8(x)  of 
the  United  States  Housing  Act  of  1937, 
HUD  regulations,  and  the  HA  policies 
implementing  the  regulations: 

(iu)  Commit  sufficient  staff  resources 
to  ensure  that  Family  Unification 
eligible  families  are  identified  and 
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certified  in  a  timely  manner  and  to 
provide  follow-up  supportive  services 
after  the  families  lease  units;  and 

('v)  Cooperate  with  the  evaluation 
that  HLTD  intends  to  conduct  on  the 
Family  Unification  Program,  and  submit 
a  certification  with  the  HA's  application 
for  Family  Unification  funding  that  the 
PCWA  will  agree  to  cooperate  with  and 
provide  requested  data  to  the  HUD 
office  or  HUD-approved  contractor 
having  responsibility  for  program 
evaluation. 

(d)  Section  8  Rental  Certificate 
Assistance.  The  Family  Unification 
Program  provides  assistance  under  the 
Section  8  rental  assistance  programs. 
Although  HUD  is  providing  a  special 
allocation  of  rental  certificates,  the  HA 
may  use  both  rental  vouchers  and 
certificates  to  assist  families  under  this 
program. 

HAs  must  administer  this  program  in 
accordance  with  HUD's  regulations 
governing  the  Section  8  rental  certificate 
and  rental  voucher  programs.  The  HA 
may  issue  a  rental  voucher  to  a  family 
selected  to  participate  in  the  Family 
Unification  Program  if  the  family 
requests  a  rental  voucher  and  the  HA 
has  one  available.  If  Section  8  assistance 
for  a  family  under  this  program  is 
terminated,  the  rental  assistance  must 
be  reissued  to  another  Family 
Unification  eligible  family  during  the  2- 
year  term  of  the  Annual  Contributions 
Contract  (ACC)  for  the  Section  8  rental 
certificates  provided  under  this 
program. 

B  Family  Unification  Allocation 
Amounts 

This  NOFA  aiuiounces  the  availability 
of  up  to  $32  million  for  the  Family 
Unification  Program  which  will  support 
assistance  for  about  1.600  families.  Each 
HA  may  apply  for  funding  for  a 
maximum  of  50  xmits. 

The  amounts  allocated  under  this 
NOFA  will  be  awarded  under  a  national 
competition,  based  on  the  threshold 
criteria  and  a  lottery  for  selection  from 
all  approvable  applications.  The  Family 
Unification  Program  is  exempt  from  the 
fair  share  allocation  requirements  of 
section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  1439(d))  and  the 
implementing  regulations  at  24  CFR  part 
791.  subpart  D.  Applications  that  meet 
the  requirements  of  this  NOFA  and  are 
included  in  the  FY  1996  lottery-,  but  that 
are  not  selected,  may  be  considered  for 
funding  from  funds  available,  if  any.  in 
FY  1997  appropriations  designated  for 
the  Family  Unification  Program 


C.  Family  Unification  Application 
Submission  Requirements 

(1)  Forms.  Application  forms  may  be 
obtained  from  the  local  HUD  Office. 
Applications  must  include  the 
following,  unless  otherwise  specifically 
excepted: 

(a)  Form  HUD-52515.  An  Application 
for  Existing  Housing,  Form  HUD-52515. 
must  be  completed  in  accordance  with 
the  program  regulations  (24  CFR 
982.102).  An  application  must  include 
the  information  in  Section  C,  Average 
Monthly  Adjusted  Income,  of  Form 
HUD-52515  in  order  for  HUD  to 
calculate  the  amount  of  Section  8 
budget  authority  necessary  to  fund  the 
requested  number  of  units.  HAs  may 
obtain  a  copy  of  Form  HUD-52515  fi-om 
the  local  HUD  Office. 

(b)  Certification  Regarding  Drug-Free 
Workplace.  The  Drug-Free  Workplace 
Act  of  1988  requires  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Thus,  each  HA 
must  certify  (even  though  it  has  done  so 
previously)  that  it  will  comply  with  the 
drug-free  workplace  requirements  in 
accordance  with  CFR  part  24,  subpart  F. 
HAs  may  obtain  a  copy  of  this  form 
from  the  local  HUD  Office. 

(c)  Certification  Regarding  Lobbying, 
Any  HA  submitting  an  appUcation 
under  this  announcement  for  more  than 
$100,000  of  budget  authority  must 
submit  a  certification  and,  if  applicable, 
a  Disclosure  of  Lobbying  Activities  (SF- 
LLL).  IHAs  established  by  an  Indian 
tribe  as  a  result  of  the  exercise  of  the 
tribe's  sovereign  power  are  excluded 
fi-om  coverage,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  coverage.  HAs  may  obtain  a  copy  of 
the  certification  and  the  Form  SF-LLL 
from  the  local  HUD  Office. 

(2)  Local  government  comments. 
Section  213  of  the  Housing  and 
Community  Development  Act  of  1974 
requires  that  HUD  independently 
detennine  that  there  is  a  need  for  the 
housing  assistance  requested  in 
applications  and  solicit  and  consider 
comments  relevant  to  this  determination 
from  the  chief  executive  officer  of  the 
unit  of  general  local  government.  The 
HUD  Office  will  obtain  Section  213 
comments  from  the'Unit  of  general  local 
government  in  accordance  with  24  CFR 
part  791 ,  subpart  C,  Applications  for 
Housing  Assistance  in  Areas  Without 
Housing  Assistance  Plans.  Comments 
submitted  by  the  unit  of  general  local 
government  must  be  considered  before 
an  application  can  be  approved. 

For  purposes  of  expediting  the 
application  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 


submit  a  letter  with  the  HA  application 
commenting  on  the  HA  application  in 
accordance  with  Section  213.  Because 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  Section  213  letter  should  not 
only  comment  on  the  application,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  unit  of  general 
local  government. 

(3)  Letter  of  Intent  and  Narrative.  All 
the  items  in  this  Section  must  be 
included  in  the  application  submitted  to 
the  HUD  Office.  The  HA  must  state  in 
its  cover  letter  to  the  application 
whether  it  will  accept  a  reduction  in  the 
number  of  rental  certificates  and  the 
minimum  number  of  rental  certificates 
it  will  accept,  since  the  funding  is 
limited  and  HUD  may  only  have  enough 
funds  to  approve  a  smaller  amount  than 
the  nimiber  of  rental  certificates 
requested.  The  application  must  include 
an  explanation  of  how  the  application 
meets,  or  will  meet,  Threshold  Criteria 
1  through  4  in  Section  D  of  this  NOFA, 
below. 

The  application  must  also  include  a 
letter  of  intent  from  the  PCWA  stating 
its  commitment  to  provide  resources 
and  support  for  the  Family  Unification 
Program.  The  PCWA  letter  of  intent 
must  explain: 

(i)  The  definition  of  ehgible  families: 

(ii)  The  method  used  to  identify 
eligible  families; 

uii)  The  process  to  certify  eligible 
families; 

(iv)  The  PCWA  assistance  to  families 
to  locate  suitable  housing; 

(v)  The  staff  resources  committed  to 
the  program;  and 

(vi)  PCWA  experience  with  the 
administration  of  similar  programs 
including  cooperation  widi  a  HA. 

The  PCWA  serving  the  jurisdiction  of 
the  HA  is  responsible  for  providing  the 
information  for  Threshold  Criterion  4, 
PCWA  Statement  of  Need  for  Family 
Unification  Program,  to  the  HA  for 
submission  with  the  HA  application. 
The  application  must  include  a 
statement  by  the  PCWA  describing  the 
need  for  a  Family  Unification  Program. 
This  should  include  a  discussion  of  the 
case-load  of  the  PCWA  and  information 
about  homelessness,  family  violence 
resulting  in  involuntary  displacement, 
number  and  characteristics  of  families 
who  are  experiencing  the  placement  of 
children  in  out-of-home  care  as  a  result 
of  inadequate  housing,  and  the  PCWA's 
experience  in  obtaining  housing  through 
HUD  assisted  housing  programs  and 
other  sources  for  families  lacking 
adequate  housing.  A  State-wide  Public 
Child  Welfare  Agency  must  provide 
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information  on  Threshold  Criterion  4, 
PCWA  Statement  of  Need  for  Family 
Unification  Program,  to  all  HAs  that 
request  data;  otherwise,  HUD  will  not 
consider  applications  from  any  HAs 
with  the  State-wide  PCWA  as  a 
participant  in  its  program. 

(4)  Evaluation  CerUfications.  The  HA 
and  the  PCWA,  in  separate 
certifications,  must  state  that  the  HA 
and  Public  Child  Welfare  Agency  agree 
to  cooperate  with  HUD  and  provide 
requested  data  to  the  HUD  office  or 
HUD-approved  contractor  delegated  the 
responsibility  for  the  program 
evaluation.  No  specific  language  for  this 
certification  is  prescribed  by  HUD. 

D.  Family  Unification  Application 
Rating  Process 

(1)  General.  The  HUD  Office  is 
responsible  for  rating  the  appUcations 
for  the  selection  criteria  estabUshed  in 
this  NOFA,  and  HUD  Headquarters  is 
responsible  for  selection  of  appUcations 
(including  appUcations  rated  by  the 
Native  American  Programs  Office)  that 
will  receive  assistance  under  the  Family 
Unification  Program.  The  HUD  Office 
will  initiafly  screen  all  appUcations  and 
determine  any  technical  deficiencies 
based  on  the  appUcation  submission 
requirements. 

Each  appUcation  submitted  in 
response  to  the  NOFA,  in  order  to  be 
eUgible  for  funding,  must  receive  at 
least  30  points  for  Threshold  Criterion 
1,  Unmet  Housing  Needs,  and  at  least  20 
points  for  Threshold  Criterion  2,  Efforts 
of  HA  to  Provide  Area-Wide  Housing 
Opportimities  for  FamiUes,  and  must 
meet  the  requirements  for  Threshold 
Criterion  3,  Coordination  between  HA 
and  PubUc  Child  Welfare  Agency,  and 
Threshold  Criterion  4,  PubUc  Child 
Welfare  Agency  Statement  of  Need  for 
Family  Unification  Program. 
(2)  Threshold  Criteria. 
(a)  THRESHOLD  CRITERION  1: 
UNMET  HOUSING  NEEDS  (50 
POINTS). 

(i)  Description:  This  criterion  assesses 
the  unmet  housing  need  in  the  primary 
area  specified  in  the  HA's  application 
compared  to  the  uiunet  housing  need  for 
the  allocation  area.  Unmet  housing  need 
is  defined  as  the  number  of  very  low- 
income  renter  households  with  housing 
problems  based  on  1990  Census,  minus 
the  number  of  federally  assisted  housing 
units  provided  since  the  1990  Census. 

In  awarding  points  imder  this 
criterion,  HUD  wiU,  to  the  extent 
practicable,  consider  aU  units  provided 
sipce  the  1990  Census  under  the  Section 
8  Rental  Voucher  and  Certificate 
programs,  any  other  Section  8  programs, 
the  PubUc  and  Indian  Housing 
programs,  the  Section  202  program,  and 


the  Farmers  Home  Administration's 
Section  515  Rural  Rental  Housing 
program. 

(ii)  Rating  and  Assessment:  The 
number  of  points  assigned  is  based  on 
the  percentage  of  the  aUocation  area's 
unmet  housing  need  that  is  within  the 
HA's  primary  area.  State  or  Regional 
Housing  Agencies  wiU  receive  points 
based  on  the  areas  they  intend  to  serve 
with  this  allocation,  e.g.,  the  entire 
allocation  area  or  the  locaUties  within 
the  allocation  area  specified  in  the 
appUcation.  The  HUD  Office  wiU  assign 
one  of  the  following  point  totals: 

•  50  points.  If  the  HA's  percentage  of 
immet  housing  need  is  greater  than  50 
percent  of  the  allocation  area's  unmet 
need. 

•  45  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  50  percent  but  greater  than  40 
percent  of  the  aUocation  area's  uiunet 
need. 

•  40  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  40  percent  but  greater  than  30 
percent  of  the  aUocation  area's  unmet 
need. 

•  35  points.  If  the  HA's  percentage  of 
unmet  housing  need  is  equal  to  or  less 
than  30  percent  but  greater  than  20 
percent  of  the  allocation  area's  unmet 
need. 

•  30  points.  If  the  HA's  percentage  of 
immet  housing  need  is  equal  to  or  less 
than  20  percent  but  greater  than  10 
percent  of  the  allocation  area's  unmet 

need. 

•  0  points.  If  the  HA's  percentage  of 
immet  housing  need  is  equal  to  or  less 
than  10  percent  of  the  allocation  area's 
unmet  need. 

The  HUD  Office  wiU  not  consider  for 
funding  any  HA  appUcation  receiving 
zero  (0)  points. 

In  accordance  with  Notice  PIH  91-45. 
the  HUD  Office  will  notify  the  Farmers 
Home  Administration,  or  its  successor 
agency  under  PubUc  Law  103-354 
(FmHA),  of  appUcations  it  receives  and 
ask  that  FmHA  provide  advisory 
comments  concerning  the  market  for 
additional  assisted  housing  or  the 
possible  impact  "the  proposed  units  may 
■  have  on  FmHA  projects.  Applications 
for  which  FmHA  has  provided 
conunents  expressing  concerns  about 
market  need  or  the  conUnued  stabiUty 
of  existing  FmHA  projects,  with  which 
HUD  agrees,  will  receive  zero  points  for 
this  criterion. 

(b)  THRESHOLD  CRITERION  2: 
EFFORTS  OF  HA  TO  PROVIDE  AREA- 
WIDE  HOUSING  OPPORTUNTFIES  FOR 
FAMIUES  (60  POINTS). 

(i)  Description:  Many  HAs  have 
undertaken  voluntary  efforts  to  provide 
area-wide  housing  opportunities  for 


families.  The  efforts  described  in 
response  to  thik  selection  criterion  must 
be  beyond  those  required  by  federal  law 
or  regulation  such  as  the  portabiUty 
provisions  of  the  Section  8  rental 
voucher  and  certificate  programs.  HAs 
in  metropoUtan  and  non-metropoUtan 
areas  are  eUgible  for  points  under  this 
criterion.  The  HUD  Office  wiU  assign 
points  to  HAs  that  have  estabUshed 
cooperative  agreements  with  other  HAs 
or  created  a  consortium  of  HAs  in  order 
to  fadUtate  the  transfer  of  famiUes  and 
their  rental  assistance  between  HA 
jurisdictions.  In  addition,  the  HUD 
Office  wiU  assign  points  to  HAs  that 
have  estabUshed  relationships  with 
nonprofit  groups  to  provide  funiUes 
with  additional  counseling,  or  have 
directly  provided  counseling,  to 
increase  the  likelihood  of  a  successful 
move  by  the  femiUes  to  areas  that  do  not 
have  large  concentrations  of  poverty. 

(ii)  Rating  and  Assessment:  The  HUD 
Office  wiU  assign  point  values  for  any 
of  the  following  assessments  for  which 
the  HA  quaUfies  and  add  the  points  for 
all  the  assessments  (maximum  of  60 
points)  to  determine  the  loUl  points  for 
this  Selection  Criterion: 

•  10  points— Assiga  10  points  if  the 
HA  documents  that  it  participates  in  an 
area-wide  rental  voucher  and  certificate 
exchange  program  where  aU  HAs  atisorb 
portable  Section  8  famiUes. 

•  10  Points— Assign  10  points  if  the 
HA  certifies  that  its  administrative  plan 
does  not  include  a  "residency 
preference"  for  selection  of  famiUes  to 
participate  in  its  rental  voucher  and 
certificate  programs  or  the  HA  certifies 
that  it  will  eliminate  immediately  any 
"residency  preference"  currently  in  its 
administrative  plan. 

•  10  Points — Assign  10  points  if  the 
HA  documents  that  it  has  established  a 
contractual  relationship  writh  a 
nonprofit  agency  or  the  local 
governmental  entity  to  provide  housing 
counseling  for  famiUes  that  want  to 
move  to  low-poverty  or  non-minority 
areas.  The  five  HAs  approved  for  the  FY 
1993  Moving  to  Opportimity  (MTO)  for 
Fair  Housing  Demonstration  and  any 
other  HAs  that  receive  counseling  hinds 
from  HLTD  (e.g..  in  settlement  of 
Utigation  involving  desegregation  or 
demolition  of  public  housing,  mixed 
population  projects)  may  quaUfy  for 
points  under  this  assessment,  but  these 
HAs  must  identify  all  activities 
undertaken,  other  than  those  funded  by 
HUD,  to  expand  housing  opportunities. 

•  10  Points — Assign  10  points  if  the 
HA  documents  that  it  requested  from 
HUD,  and  HUD  approved,  the  authority 
to  utiUze  exceptions  to  the  fair  market 
rent  limitations  as  allowed  under  24 
CFR  882.106(a)(4)  to  allow  famiUes  to 
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select  units  in  low-poverty  or  non- 
minority  areas. 

•  10  Points — Assign  10  points  if  the 
HA  documents  that  it  participates  with 
other  HAs  in  using  a  metropoUtan  wide 
or  combined  waiting  list  for  selecting 
participants  in  the  program. 

•  10  Points — Assign  10  points  if  the 
HA  docimients  that  it  has  implemented 
other  initiatives  that  have  resulted  in 
expanding  housing  opportimities  in 
areas  that  do  not  have  undue 
concentrations  of  poverty  or  minority 
families. 

(c)  THRESHOLD  CRITERION  3: 
COORDINA  TION  BETWEEN  HA  AND 
PUBUC  CHILD  WELFARE  AGENCY  TO 
IDENTIFY  AND  ASSIST  EUGIBLE 
FAMILIES. 

The  apphcation  must  describe  the 
method  that  the  HA  and  the  PCWA  wrill 
use  to  identify  and  assist  Family 
Unification  eligible  families.  The 
application  must  include  a  letter  of 
intent  from  the  PCWA  stating  its 
commitment  to  provide  resources  and 
support  for  the  program.  The  PCWA 
letter  of  intent  and  other  information 
must  be  comprehensive  and  must 
include  an  explanation  of:  the  method 
used  to  identify  eUgible  families,  the 
PCWA's  certification  process  for 
determining  Family  Unification  eUgible 
families,  the  responsibilities  of  each 
agency,  the  PCWA  assistance  provided 
to  families  in  locating  housing  units,  the 
PCWA  staff  resources  committed  to  the 
program,  the  past  PCWA  experience 
administering  a  similar  program,  and 
the  PCWA/HA  cooperation  in 
administering  a  similar  program. 

(d)  THRESHOLD  CRITERION  4: 
PUBUC  CHILD  WELFARE  AGENCY 
STATEMENT  OF  NEED  FOR  FAMILY 
UNIFICATION  PROGRAM. 

The  application  must  include  a 
statement  by  the  PCWA  describing  the 
need  for  a  program  providing  assistance 
to  families  for  whom  lack  of  adequate 
housing  is  a  primary  factor  in  the 
placement  of  the  family's  children  in 
out-of-home  care  or  in  the  delay  of 
discharge  of  the  children  to  the  family 
from  out-of-home  care  in  the  area  to  be 
served,  as  evidenced  by  the  caseload  of 
the  public  child  welfare  agency.  The 
PCWA  must  adequately  demonstrate 
that  there  is  a  need  in  the  HA's 
junscliction  for  the  Family  Unification 
program  that  is  not  being  met  through 
existing  programs.  The  narrative  must 
include  specific  information  relevant  to 
the  area  to  be  served,  about 
homelessness,  family  violence  resulting 
in  involuntary  displacement,  number 
and  characteristics  of  families  who  are 
experiencing  the  placement  of  children 
in  out-of-home  care  or  the  delayed 
discharge  of  children  from  out-of-home 


care  as  the  result  of  inadequate  housing, 
and  the  PCWA's  past  experience  in 
obtaining  housing  through  HUD  assisted 
programs  and  other  sources  for  famihes 
lacking  adequate  housing. 

E.  Corrections  to  Deficient  Family 
Unification  Applications 

(1)  Acceptable  Applications.  To  be 
eligible  for  processing,  an  apphcation 
must  be  received  by  the  appropriate 
HUD  Office  no  later  than  the  date  and 
time  specified  in  this  NOFA.  The  HUD 
Office  will  initially  screen  all 
apphcations  and  notify  HAs  of  technical 
deficiencies  by  letter. 

If  an  apphcation  has  technical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  the  HUD  notification  letter 
to  submit  the  missing  or  corrected 
information  to  the  HUD  Office.  Curable 
technical  deficiencies  relate  only  to 
items  that  do  not  improve  the 
substantive  quahty  of  the  apphcation 
relative  to  the  rating  factors. 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  the  HUD  letter  notifying  the  apphcant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e.,  the 
time  in  the  appropriate  HUD  Office),  of 
the  14th  calendar  day  of  the  correction 
period  will  not  be  accepted  and  the 
application  will  be  rejected  as 
incomplete. 

(2)  Unacceptable  Applications,  (a) 
After  the  14-calendar  day  technical 
deficiency  correction  period,  the  HUD 
Office  will  disapprove  HA  applications 
that  it  determines  are  not  acceptable  for 
processing.  The  HUD  Office  notification 
of  rejection  letter  must  state  the  basis  for 
the  decision. 

(b)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 

(i)  There  is  a  pending  civil  rights  suit 
against  the  HA  instituted  by  the 
Department  of  Justice  or  there  is  a 
pending  administrative  action  for  civil 
rights  violations  instituted  by  HUD 
(including  a  charge  of  discrimination 
under  the  Fair  Housing  Act). 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order  or 
implementing  a  HUD-approved  resident 
selection  ahd  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes,  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretciry  has  issued  a  charge  against  the 


apphcant  imder  the  Fair  Housing  Act, 
unless  the  apphcant  is  operating  under 
a  concihation  or  comphance  agreement 
designed  to  correct  the  areas  of 
noncompUance. . 

(iv)  HUD  has  denied  application 
processing  under  Title  VI  of  the  Qvil 
Rights  Act  of  1964.  the  Attorney 
General's  Guidelines  (28  CFR  50.3).  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1).  or  under  section  504  of  the 
Rehabihtation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

(v)  The  HA  has  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings,  Fair  Housing  and  Equal 
Opportunity  monitoring  review 
findings,  or  HUD  management  review 
findings  for  one  or  more  of  its  Rental 
Voucher.  Rental  Certificate,  or  Moderate 
Rehabihtation  Programs,  or,  in  the  case 
of  a  HA  that  is  not  currently 
administering  a  Rental  Voucher.  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  for  its  PubUc  Housing  Program 
or  Indian  Housing  Program.  The  only 
exception  to  this  category  is  if  the  HA 
has  been  identified  under  the  policy 
estabhshed  in  section  A.(3)(b)  of  this 
NOFA  and  the  HA  makes  apphcation 
with  a  designated  contract 
administrator. 

(vi)  The  HA  is  involved  in  Utigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  abihty  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates. 

(vii)  A  HA  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  this  NOFA.  after  the 
expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(viii)  A  HA  application  submitted 
after  the  deadline  date. 

(ix)  The  application  is  from  a  HA  that 
has  failed  to  achieve  a  lease-up  rate  of 
90  percent  of  units  in  its  HUD-approved 
budget  for  the  HA  fiscal  year  prior  to 
application  for  funding  in  each  of  its 
rental  voucher  and  certificate  programs. 

F.  Family  Unification  Application 
Selection  Process 

After  the  HUD  Office  has  screened  HA 
applications  and  disapproved  any 
applications  unacceptable  for  further 
processing  (See  Section  E.(2)  of  this 
NOFA).  the  HUD  Office  will  review  and 
rate  all  approvable  applications, 
utilizing  the  Threshold  Criteria  and  the 
point  assignments  listed  in  this  NOFA. 
Each  HUD  Office  will  send  to  HUD      . 
Headquarters  the  following  information 
on  each  application  that  passes  the 
Threshold  Criteria: 

(1)  Name  and  address  of  the  HA; 
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(2)  Name  and  address  of  the  Pubhc 
Child  Welfare  Agency; 

(3)  State  Office,  Area  Office,  or  Native 
American  Programs  Office  contact 
person  and  telephone  number; 

(4)  The  number  of  rental  certificates 
in  the  HA  apphcation  and  minimum 
number  of  rental  certificates  specified  in 
the  HA  apphcation,  and  the 
corresponding  budget  authority 
acceptable  to  the  HA;  and 

(5)  A  completed  fund  reservation 
worksheet  for  the  number  of  rental 
certificates  requested  in  the  apphcation. 

HUD  Headquarters  will  select  ehgible 
HAs  to  be  funded  based  on  a  lottery.  All 
HAs  identified  by  the  HUD  Offices  as 
meeting  the  Threshold  Criteria 
identified  in  this  NOFA  will  be  ehgible 
for  the  lottery  selection  process.  As  HAs 
are  selected,  the  costs  of  funding  the 
apphcations  will  be  coimted  against  the 
total  funds  available  for  the  Family 
Unification  Program.  In  order  to  achieve 
geographic  diversity.  HUD  Headquarters 
will  hmit  the  number  of  applications 
selected  for  funding  under  the  lottery 
for  any  State  to  10  percent  of  the  budget 
authority  made  available  under  this 
NOFA. 

Applications  will  be  funded  in  full  for 
the  number  of  rental  certificates 
requested  by  the  HA  in  accordance  with 
the  NOFA.  However,  when  remaining 
rental  certificate  funds  are  insufficient 
to  fund  the  last  HA  apphcation  in  full, 
HUD  Headquarters  may  fund  that 
apphcation  to  the  extent  of  the  funding 
available  and  the  applicant's 
willingness  to  accept  a  reduced  number 
of  rental  certificates.  Apphcants  that  do 
not  wish  to  have  the  size  of  their 
programs  reduced  may  indicate  in  their 
applications  that  they  do  not  wish  to  be 
considered  for  a  reduced  award  of 
funds.  HUD  Headquarters  will  skip  over 
these  applicants  if  assigning  the 
remaining  funding  would  result  in  a 
reduced  funding  level. 

G.  Other  Matters 


Environmental  Impact^ 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  all 
funding  available  under  this  NOFA  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50,  which  implement  section  102(2)(C) 
of  the  National  Enviromnental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street,  SW,  Washington,  D.C.  20410. 


Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  pohcies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  pohtical 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  This  notice  is  a 
funding  notice  and  does  not 
substantially  alter  the  estabhshed  roles 
of  the  Department,  the  States,  and  local 
governments,  including  HAs. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Etesignated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
family  ehgibihty. 

Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  pubhc  inspection  for  a  five- 
year  period  begiiming  not  less  than  30 
calendar  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.14(a)  and  12.16(b).  and  the 
notice  published  in  the  Federal  Register 
on  Januarv- 16,  1992  (57  FR  1942),  for 
further  information  on  these 
requirements,) 

Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
(Reform  Act),  codified  as  24  CFR  part  4. 
applies  to  the  funding  competition 


announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  apphcations  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  apphcant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics-related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708-3815 
(TDDA'oice)  (this  is  not  a  toll-free 
number).  Any  HUD  employee  who  has 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  the 
appropriate  Field  Office  Counsel  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  specific  contract,  grant, 
or  loan.  The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  o.-  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  IH.\s  established  b\ 
an  Indian  tribe  as  a  result  of  the  exercise 
of  the  tribe  s  sovereign  power  are 
excluded  from  coverage  of  the  Byrd 
.\mendment.  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Dated  April  23. 1996. 
Michael  B.  lanis. 

General  Dt-puty  .\si-tstant  Secretary  for  Public 
and  Indian  Housin[. 

[FR  Doc.  9&-10886  Filed  5-1-96:  845  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

29  CFR  Part  4 
RIN  1215-AA78 

Service  Contract  Act;  Labor  Standards 
for  Federal  Service  Contracts 

agency:  Wage  and  Hour  Division. 

Emplo>Tnent  Standards  Administration, 

Labor. 

ACTION:  Notice  of  proposed  rulemaking; 

request  for  comments. 

summary:  The  Department  of  Labor 
(DOL  or  the  Department)  is  proposing 
alternative  approaches  for  procedures  to 
establish  minimum  health  and  welfare 
benefits  requirements  in  the  regulations 
issued  under  the  McNamara-O'Hara 
Service  Contract  Act  (SCA).  Pursuant  to 
§  4(b)  of  the  SCA.  a  variance  from  the 
SCA's  locality  and  occupational 
requirements  for  determining  prevailing 
health  and  welfare  fringe  benefits  is  also 
proposed  to  reflect  the  limitations  of 
available  fringe  benefit  data.  Comments 
are  also  requested  on  revisions  to 
timeframes  for  section  4(c)  substantial 
variance  proceedings. 

The  United  States  EHstrict  Court  for 
the  District  of  Columbia  has  set  a 
deadline  for  the  Department  of  July  31, 
1996.  to  complete  this  rulemaking 
process.  SEIU  v.  Reich.  CA  No.  91-0605 
(D.D.C.  January  29,  1996).  To  aid  in  the 
selection  of  the  most  appropriate 
methodology,  the  Department  is  in  the 
process  of  developing  data  on  the 
occupational  mix  of  service  contract 
employees.  This  data  will  help  provide 
a  basis  for  the  regulatory  impact 
analysis.  Due  to  the  time  constraints 
imposed  by  the  district  court,  however, 
it  is  not  feasible  to  publish  the  impact 
analysis  for  comment  with  the  proposed 
rule.  Instead,  the  analysis  will  be 
published  as  soon  as  possible  for 
comment.  Comments  on  the  analysis 
will  b*-  reviewed  prior  to  promulgation 
of  a  final  rule. 

DATES:  Comments  are  due  on  or  before 
July  1.  1996. 

ADDRESSES:  Submit  written  comments 
to  Maria  Echaveste.  Administrator, 
Wage  and  Hour  Division,  EmplojTnent 
Standards  Administration.  U.S. 
Department  of  Labor.  Room  S-3502.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  Commenters  who  wish  to 
receivfi  notification  of  receipt  of 
comments  arp  requested  to  include  a 
self-addressed,  stam.ped  postcard,  or  to 
submit  them  by  certified  mail,  return 
receipt  requested.  As  a  convenience  to 


commenters,  comments  may  be 
transmitted  by  facsimile  ("FAX") 
machine  to  (202)  219-5122  (this  is  not 
a  toll-fi-ee  number).  If  transmitted  by 
facsimile  and  a  hard  copy  is  also 
submitted  by  mail,  please  indicate  on 
the  hard  copy  that  it  is  a  duplicate  copy 
of  the  facsimile  transmission. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Gross.  Director,  Division  of 
Wage  Determinations,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3506,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210; 
telephone  (202)  219-8353.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

The  Department  is  proposing 
alternative  procedures  for  determining 
prevailing  health  and  welfare  fringe 
benefits  under  SCA  and  seeks  comments 
on  each  alternative.  The  Department 
does  not  intend,  with  this  notice,  to 
introduce  new  or  added  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511).  The  existing 
information  collection  requirements 
contained  in  Regulations,  29  CFR  Part  4 
were  previously  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  niunber  1215-0150.  The  general 
Fair  Labor  Standards  Act  (FLSA) 
recordkeeping  requirements  which  are 
restated  in  Part  4  were  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  control  number  1215-0017. 

n.  Background 

The  McNamara-O'Hara  Service 
Contract  Act  of  1965  (SCA)  (41  U.S.C. 
351,  et  seq.)  applies  to  Federal  contracts 
with  the  principal  purpose  of  furnishing 
services  through  the  use  of  service 
employees.  For  service  contracts  in 
excess  of  $2,500,  the  Department  of 
Labor  is  required  to  make 
determinations  of  prevailing  wage  rates 
and  fringe  benefits  that  must  be  paid  as 
a  minimum  by  contractors  and 
subcontractors  to  employees  employed 
on  covered  contacts  "  •    *    *   in 
accordance  with  prevailing  rates  for 
such  employees  in  the  locality,  •   *   •" 
(see  sections  2  (a)(1)  and  2(a)(2)  of  the 
Act).' 


Section  4(b)  of  the  Act  as  amended  in 
1972  authorizes  the  Secretary  of  Labor 
to  "provide  such  reasonable 
limitations"  and  to  "make  such  rules 
and  regulations  allowing  reasonable 
variations,  tolerances,  and  exemptions 
to  and  from  any  or  all  provisions  of  this 
Act  (other  than  §  10),  but  only  in  special 
circumstances  where  *   •  *  necessary 
and  proper  in  the  public  interest  or  to 
avoid  the  serious  impairment  of 
Government  business,  and  is  in  accord 
with  the  remedial  piuposes  of  this  Act 
to  protect  prevailing  labor  standards." 

Federal  agencies  award  contracts  for  a 
large  variety  of  services  which  are 
performed  for  a  specific  period, 
typically  one  year  with  options  for 
additional  years.^  Upon  the  expiration 
of  such  contracts,  through  new 
solicitations  for  bids  or  requests  for 
proposals,  follow-on  contracts  are 
commonly  awarded  to  continue  the 
services  at  the  same  locality  or 
localities.  When  new  contracts  are 
awarded,  the  employees  of  predecessor 
contractors  often  routinely  go  to  work 
for  the  new  contractors.^  Continuity  of 
services  and,  generally,  employees  frtim 
year  to  year  makes  consistency  in  wage 
and  fringe  benefit  determinations  a  key 
concern  of  contracting  agencies, 
contractors,  and  service  employees. 
Although  the  statutory  requirements  for 
issuing  both  prevailing^age  rate  and 
fringe  benefit  determinations  are  the 
same,  di^erent  procedures  have  been 
used  since  the  Act's  enactment  in  1965 
to  implement  them.  These  procedures 
have  been  shaped  by  the  availability  of 
wage  and  fringe  benefit  data,  the  need 
for  consistency  and  continuity  over 
time,  and  the  common  practice  of 
employers  in  the  service  contracting 
industry  to  provide  uniform  fringe 
benefit  packages  to  all  workers. 

Prevailing  wage  rates  are  based 
primarily  on  cross-industry  surveys 


'  The  prevailing  wage  and  Fringe  benefit 
determination  scheme  provided  by  sections  2  (a)(1) 
and  2(8)(2  j  of  the  Act  was  modified  by  amendments 
to  the  Act"  in  1972.  As  a  result  of  a  new  §  2(a)(5), 
the  Department,  in  making  prevailing 
dnteiminations.  is  also  required  tn  give  due 
consideration  to  the  rates  that  would  be  paid  to  the 
various  classes  of  service  employees  if  directly 
hired  by  the  Federal  agency.  In  addition,  prevailing 
determinations  ate  not  applicable  when  the 


employees  of  a  predecessor  contractor  are  covered 
by  a  collective  bargaining  agreement.  In  such  cases, 
collectively  bargained  wages  and  fringe  benefits  are 
specifiad  in  determinations  pursuant  to  section  4(c) 
of  the  Act 

'Option  periods  are  deemed  wholly  new 
contracts  for  wage  determination  purposes  and 
must  include  new  or  updated  wage  determinations 
(tee  29  CFR  4.145). 

'  Experience  with  this  general  practice  underlies 
Executive  Order  12933,  signed  by  President  Clinton 
OD  October  20. 1994.  While  successor  contractors 
on  service  contracts  for  the  maintenance  of  public 
buildings  typically  hire  the  majority  of  the 
predecessor's  employees,  the  executive  order  seeki 
to  minimize  the  disruption  in  services  that 
otherwise  would  occur  if  a  successor  contractor 
hires  a  totally  new  work  force.  The  executive  order, 
among  other  things,  requires  solicitations  for 
building  service  contracts  for  public  buildings  to 
include  a  clau.«e  that  requires  the  successor 
contractor  to  offer  certain  employees  of  the 
predecessor  a  right  of  Hrst  refusal  to  employment 
on  the  new,  follow-on  contract 
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conducted  by  the  Bureau  of  Labor 
Statistics  (BLS),  either  under  its  own 
Area  Wage  Survey  program  (currently 
under  review)  or  under  contract  with 
the  Department's  Employment 
Standards  Administration.  These 
surveys  are  designed  to  provide 
earnings  data  for  selected  occupations 
common  to  many  manufacturing  and 
nonmanufacturing  industries,  using  a 
standard  set  of  job  descriptions,  within 
a  particular  local  labor  market  usually 
described  in  terms  of  a  metropolitan 
area.  Since  1965,  the  Department  has 
routinely  issued  locality-based, 
occupation-specific  prevailing  wage  rate 
determinations. 

Since  1965,  the  fringe  benefit  levels 
specified  in  prevailing  determinations 
have  been  applicable  to  all  of  the  listed 
occupational  classes  in  a  particular 
determination.  The  locality  surveys 
conducted  by  BLS,  in  addition  to  data 
on  the  wages  paid  to  workers  in  selected 
occupations,  provide  information  on  the 
overall  prevalence  of  certain  fringe 
benefits,  such  as  life  insurance,  sickness 
and  accident  insurance  plans, 
hospitalization,  surgical  and  medical 
insurance  plans,  accidental  death  and 
dismemberment  insurance,  long-term 
disability  insurance,  sick  leave, 
retirement  plans,  civic  and  personal 
leave,  and  other  benefits.  These  surveys 
also  provide  information  on  the 
numbers  of  holidays  and  vacation  days 
provided  by  the  surveyed  employers. 
Unlike  wage  data,  the  fringe  benefit 
information  from  these  surveys  is  not 
currently  collected  on  an  cK;cupation-by- 
occupation  basis;  nor  is  data  on  the  cost 
of  such  benefits  collected.  In  the  past, 
the  IJepartment  has  found  that  reliable 
data  by  locality  or  by  occupation  could 
not  be  obtained  due  to  prohibitive  costs. 

It  has  been  the  Department's  general 
practice  to  include  locality-based 
holiday  and  vacation  benefits  in 
determinations,  based  on  information 
obtained  from  the  locality  sun  eys. 
However,  due  to  the  absence  of  locaUty- 
based  data  up  to  this  time,  health  and 
welfare  fringe  benefits*  have  always 
been  specified  in  a  determination  as  a 
monetary  amouut  based  on  survey  data 
collected  on  a  nationwide  basis.'  Until 


1976,  the  Department  routinely  issued  a 
single,  national  "insurance"  benefit 
level  for  all  occupations  of  service 
employees  throughout  the  country,* 
based  primarily  on  data  from  the  BLS" 
Biennial  Survey  of  Employee 
Compensation  in  the  Private  Nonfarm 
Economy.''  This  "insurance"  benefit 
level  was  limited  to  the  average  cost  per 
hour  of  providing  life,  accident,  and 
health  insurance  in  all  industries,  based 
on  available  information  which 
indicated  that  this  fringe  benefit 
package  was  the  most  prevalent  of  the 
various  benefits  provided  by  employers, 
particularly  small  employers,  and  was 
stated  in  determinations  as  a  fixed 
hourly  payment  amount  due  for  each 
hour  paid  (up  to  a  maximum  of  40  hours 
per  week  and  2,080  per  year)  on  behalf 
of  each  service  employee. 

In  the  early  1970s,  several  large 
Federal  service  contractors  and  some 
contracting  agencies  asked  the 
Department  to  consider  an  alternative 
methodology  because  the  contractors 
were  having  difficulty  hiring  and 
retaining  highly  skilled  workers,  and 
remaining  competitive,  at  the 
"insurance"  only  benefit  level.  In 
response,  a  second  health  and  welfare 
benefit  level  was  developed  that  took 
into  accoimt  not  only  insurance,  but  all 
types  of  benefits  not  legally  required, 
since  these  were  conunonly  provided  to 
employees  by  larger  employers.  This 
"total  benefits"  level  has  since  been 
applied  primarily  to  solicitations  for 
large  base  support  service  contracts, 
solicitations  (for  OMB  Circular  A-76 
actions)  with  potential  for  displacement 
of  federal  civilian  workers,  and 
solicitations  that  require  bidders  to  be 
large,  national  corporations,  or 
providers  of  highly  technical  services. 
The  "total  benefits"  level  includes  the 
all-industry  average  hourly  cost  of  not 
only  life,  accident,  and  health 
insurance,  but  also  sick  leave,  pension 
plans,  civic  and  personal  leave,  other 
leave,  severance  pay,  and  savings  and 
thrift  plans.  Rather  than  a  fixed  payment 
for  each  hour  worked,  the  "total 
benefit"  level  is  expressed  in  terms  of 
average  cost — which  allows  variable 
contributions  to  employees  (e.g.. 


'The  term  'health  and  welfare"  fringe  benefits 
refers  to  all  benefits  provided  to  v^orkers  mt 
required  by  law  except  vacation  and  holiday 
benefits. 

'  BLS  is  currently  in  the  process  of  redesigning  its 
system  for  collecting  fringe  benefit  data  to 
potentially  allow  for  the  collection  and  publication 
of  health  and  welfare  benefit  information  for  several 
of  the  country's  largest  metropolitan  areas.  The 
number  of  localities  for  whfch  such  data  will  be 
pubiiihed  is  uncertain  at  this  point  and  clearly 
would  not  include  all  localities  for  which  the 
Department  issues  wage  determinations  under  the 
SCA  Such  data  is  currently  not  available  and  mav 
be  several  years  from  publication. 


contributions  to  a  health  insurance  plan 
typically  vary  depending  upon  the 
individual  employee's  marital  or 
employment  status) — so  long  as  total 
contributions  for  all  service  employees 
average  at  least  the  specified  amount  p>er 
hour  for  each  service  employee.  (See  29 
CFR  4.175(b).) 

From  1966  to  1979.  the  BLS  Biennial 
Survey  of  Employee  Compensation  in 
the  Private  Nonfarm  Economy  was  the 
primary  source  for  the  nationwide  cost 
data  on  the  health  and  welfare  benefit 
level,  for  both  the  "insurance"  and  the 
"total  benefit"  levels.  However,  in  1979. 
BLS  discontinued  this  survey.  Absent  a 
new  survey  data  base,  benefit  levels 
were  not  adjusted  between  1980  and 
1986.  In  1986,  updated  fringe  benefit 
levels  were  based  on  BLS  Employment 
Cost  Index  (EQ)  data  showing  the 
percentage  increase  in  benefit  costs 
between  1980  and  1986,  which  was 
applied  to  the  1980  base  rates.  At  that 
time,  the  "insurance"  benefit  level  was 
increased  from  $0.32  to  $0.59  per  hour, 
and  the  "total  benefit"  level  from  $1.08 
to  $1.84  per  hour. 

When  BLS  published  ECI  survey  data 
on  fringe  benefit  levels  for  the  first  time 
in  1987.*  the  average  employer's  cost  of 
the  various  fringe  benefit  components 
did  not  correspond  with  the  SCA  health 
and  welfare  fringe  benefit  levels  then 
being  issued  (i.e.,  the  ECI  data  would 
have  significantly  increased  the 
"insurance"  benefit  level  and 
comparably  decreased  the  "total 
benefit"  level).  It  was  decided  to 
evaluate  alternative  methodologies 
which  might  better  reflect  the  practices 
of  the  type  of  employers  who  perform 
contracts  subject  to  SCA.  As  a 
consequence,  health  and  welfare  fringe 
benefits  levels  again  were  not  adjusted 
until  1991  (see  below). 

On  March  21,  1991,  the  Ser\ice 
Employees  International  Union  (SEILJ 
filed  a  lawsuit  against  the  Department  in 
the  U.S.  District  Court  for  the  District  of 
Columbia,  seeking  to  compel  the 
Secretary  of  Labor  to  immediately  raise 


'This  did  not  include  pension  or  other  benefits 
because  BLS  locality  surveys  indicated  that  sue.", 
benefits  did  not  ordinarily  prevhil. 

'When  information  available  for  a  geographic 
area  indicated  that  collectively  bargained  ^age  rates 
and  fringe  tjenefits  were  furnished  to  a  majority  of 
the  employees  in  a  particular  occupation,  such 
wage  rates  and  fringe  benefits  were  adopted  as 
prevailing.  Studies  of  employee  compensation 
practices  in  particular  indiistries.  in  contrast  to 
those  conducted  as  rross-industry  area  wage 
studies,  were  also  sometimes  used  in  the  past  lor 
determinations  issued  for  service  conu-acls  in  that 
industry,  e.g..  mail  hauling 


"Employer  costs  for  employee  compensation  are 
developed  from  data  coiiecied  for  the  Bureau  of 
L.abor  Stati'iics  Emptoyment  Cost  lnde>   ECU 
during  a  MaRh  sampie  The  repo.-t.  '  Emplov>»r 
Costs  for  Employee  Comp>ensalic.-..'  is  pi,bi;sheo 
once  a  vear  and  covers  at!  oci  upatior.s  ir  privoto 
industrv  (excluding  farms  sr.d  h.ijsehoios:  snd 
state  and  local  goveirunents  It  :s  a  r-ieasu.'e  of  the 
average  cost  ;o  empio\ers  per  employee  nour 
worked  for  wages  a.-^d  sa.aries  and  employee 
oenefits  Sf^  BL  S  Handbook  of  Methods.  Bulietin 
2414.  fur  a  hill  hacKground  discussion  corir.ern.ng 
thp  tCi  The  EQ  has  been  designated  as  .h  pmcioal 
Federal  economic  indicator  by  the  Office  of 
Management  and  Buoget  and  "i»  the  only  ueasurp 
of  labor  costs  that  treats  wages  and  sa'arif  s  and  total 
con.pensation  consistently,  and  provides  consistent 
subsieries  by  occupation  and  incustrv."  Id.,  p  bi. 
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the  fringe  benefit  amounts  specified  in 
prevailing  wage  determinations. 

At  the  time,  the  Department  was 
completing  the  development  of  a  new 
methodology  for  setting  health  and 
welfare  fringe  benefit  levels  utiUzing 
newly  pubUshed  ECl  size-of- 
estahlishment  breakouts.  In  evaluating 
the  new  BLS  ECl  fringe  benefit  cost 
data,  the  Department  concluded  that 
cost  distributions  by  size-of-firm  best 
approximated  fringe  benefit  levels  and 
practices  among  the  types  of 
estabbshments  that  performed  SCA- 
covered  contracts,  and  would  preserve 
continuity  and  consistency  for  Federal 
agencies,  service  contractors,  and 
service  employees.  Accordingly,  the 
health  and  wealth  fringe  benefit  level 
issued  for  most  service  contracts,  which 
was  based  only  on  the  "insurance" 
component,  was  raised  from  $0.59  to 
$0.74  per  hour  in  September  1991. 
based  on  1990  data  for  employers  with 
less-fhan-100  employees.  The  new  BLS 
EQ  data  on  total  benefits  for  firms  with 
lOO-or-more  employees  was  used  to 
increase  the  "total  benefits  '  level  from 
$1.84  to  $2.07  per  hoiu-. 

Actual  BLS  ECl  fringe  benefit  cost 
data  by  size-of-firm  was  also  used  as  a 
basis  for  updating  the  health  and 
welfare  levels  in  1992,  1993.  and  1994 
Applying  the  same  principles  adopted 
for  the  1991  updates,  the  "insurance" 
level  was  raised  to  $0.83  per  hour  in 
July  1992,  to  $0.89  in  August  1993,  and 
to  $0.90  in  August  1994 
Correspondingly,  the  "total  benefit" 
package  was  raised  to  $2.23  per  hour  in 
July  1992,  to  $2.39  m  August  1993,  and 
to  $2.56  in  August  1994.'* 

After  the  issuance  of  updated  health 
and  welfare  fringe  benefit  lev';ls  in 
September  1991.  SEIU  amended  its 
complaint  to  seek  review  of  the 
Department's  frmge  benefit 
methodology,  in  particular  the  use  of 
BLS  ECl  fringe  benefit  data  for 
employers  with  iess-than-100 
employees  for  the  "insurancf?"  level.  In 
addition  to  challenging  the  size-of- 
establishmeut  methodology,  SEIU  also 


UMI 


'The  followinR  year  |l"45i.  Wajje  anci  Hour 
detideo  to  keep  the  h»alth  an.i  welfare  t)enefi'.'» 
IbvhIs  tl.ri  same  a.s  wore  issued  ta  August  19*4.  ovpti 
t.hocgh  the  BLS  tCI  truijje  bci.oTt  cost  data, 
published  in  March  19«5,  showed  decreases  in  both 
thu  "insurance"  and  "tiit?l  btneflt';"  ieveis  (to  $0.8^ 
and  5:^.32.  respoctiv-ly  '  The  rrt'ior.aie  behind  this 
decision  was  th.-pe  fold.  Kirs;  wus  Ihecon'.ern  that 
is«i:d'ice  u''  decreased  heal.n  ind  wflfaiv  benefit 
rates  wo.ild  be  disiujilive  ;o  the  rederai  ^i^rvices 
procu.-ement  cutninunily.  Serond.  it  was  perceived 
to  be  inappropriate  to  d<;crea.ie  health  and  wi  iiaie 
ber.efii  rates  based  on  a  mplhodoluRy  which  wa.'i 
uncertain  to  continio  m  liyihl  of  iho  Board<i  rf-niand 
order  t'see  below)  and  the  pendinx  'ilij^alion  which 
choilan^ed  the  rnei.*3odo!o«y   T.'iird.  Wave-Hour  was 
aware  that  BL.S  was  -.on.siderinji  sijiniHcanl 
revisio.ns  to  its  survey  nietno'io.ogy. 


challenged  a  number  of  other  aspects  of 
the  existing  methodology,  including  the 
issuance  of  nationwide  rather  than 
locality-based  health  and  welfare  fringe 
benefit  determinations,  the  use  of 
private  industry  data  only  (the  EC! 
covers  private  industry  and  also  state 
and  local  governments),  and  the  lack  of 
consideration  of  fringe  benefit  costs  in 
the  Federal  sector.  Because  no 
administrative  review  within  the 
Department  was  sought  by  SEIU  relating 
to  the  size-of-establishment 
methodology  adopted  for  the  September 
1991  updates,  the  District  Court 
dismissed  the  case  without  prejudice, 
directing  SEIU  to  exhaust  its 
administrative  remedies  before  the 
Department  of  Labor.  See  SEIU  v. 
Martin.  CA  No.  91-0605  (JFP)  (D.D.C. 
April  1,1992). 

The  size-of-establishment  procedures 
were  subsequently  reaffinned  by  the 
Acting  Administrator  of  the  Wage  and 
Hour  Division  on  July  8,  1992,  and  SEIU 
appealed  the  decision  to  the 
Department's  Board  of  Service  Contract 
Appeals  (BSCA).  In  a  decision  dated 
August  28, 1992,  the  BSCA  generally 
affirmed  fringe  benefit  practices, 
including  the  issuance  of  fringe  benefits 
on  a  nationwide  basis,  but  remanded  the 
issue  of  using  size-of-establishment  data 
as  a  basis  for  fringe  benefit  rates.'"  The 
BSCA  directed  Wage  and  Hour  to  either 
better  support  the  use  of  the  size-of- 
estabUshinent  data  or  develop  an 
alternative  methodology  for  setting 
fringe  benefit  rates.  On  remand.  Wage 
and  Hour  conducted  a  study  of  service 
contracts  subject  to  the  SCA  and 
examined  other  available  data.  This 
research  indicated  that  the  great 
preponderance  of  service  establishments 
employs  fewer  than  100  workers,  and 
the  Acting  Administrator,  by  letter  to 
SEIU  dated  May  28. 1993,  reaffirmed  the 
use  of  BLS  ECl  size-of-establishment 
data  in  the  development  of  prevailing 
fringe  benefits  under  the  Act. ' ' 

In  response  to  SEIU's  review  petition, 
the  BSCA  decided  on  September  23, 
1993,  that  Wage  and  Hour  had  not 
provided  sufficient  justification  for  its 
departure  from  the  practice  of  basing  the 
"insurance  '  and  "total  benefit" 


'"  SEll'  rf  iVafi'jnwide  Fringe  Benefit 
nftiTtrtnations.  BSCA  Ca.se  No.  92-01  (August  23. 

'  ■  Wage  and  Hour  reasoned  that  cost  data  for 
firms  with  levver  than  100  pmplo>«es  ,;ppro\.imatpd 
'.hrt  CO,,!  c,f  providing  health  and  welfare  benefits  to 
f  iiiployees  furnishinij  services  of  the  kind  required 
urdrtr  the  vast  majontv  of  SCAcovered  contract*, 
and  ihal  data  for  TiTms  with  100  or  more  employee* 
bcj'  approximated  the  cos",  e.xpt'rience  of  employers 
wih  SC.A-coveri'd  contracts  involving  large  b<.'.e 
support  contracts  and  other  contracts  involving 
cc.npetition  airong  major  corporations  or  for  hignlv 
technical  tasks. 


components  on  all  industry  daia  (prior 
to  1991)  without  regard  to  size-of- 
establishments.  While  the  BSCA 
acknowledged  that  the  size-of- 
establishment  methodology  addressed 
certain  concerns  such  as  consistency, 
ease  of  administration,  and  the  ability  to 
update  on  a  regular  basis,  it  was  not 
convinced  that  these  attributes  and 
objectives  were  "characteristic  only  of  a 
system  that  utilizes  size-of- 
establishment  data  or  whether  those 
same  objectives  can  be  also  achieved  by 
using  other  data  to  set  the  SCA  rates." 
While  the  BSCA  upheld  the  use  of  BLS 
ECl  data  in  general  and  concluded  that 
the  lack  of  reUable  locaUty  data  was 
reasonable  justification  for  issuing 
nationwide  benefit  rates,  it  again 
remanded  the  matter  to  Wage  and  Hour 
for  reconsideration;  the  Board  was  not 
satisfied  that  the  size-of-establishment 
data  justified  departure  from  the 
previous  practice  of  basing  the  fringe 
benefit  rates  on  all-industry  data,  or  that 
other  data  might  not  achieve  the  desired 
objectives. '2 

Because  of  the  variety  of  alternatives 
that  could  be  used  to  determine 
prevailing  fringe  benefits,  and  the 
potential  effects  of  each  of  these 
alternatives,  the  Department  concluded 
that  resolution  of  the  issues  in  the 
pending  litigation  would  be  best 
accompUshed  through  rulemaking. 
In  the  meantime,  SEIU  moved  in 
district  court  to  reopen  its  case  against 
the  Department.  SEIU  asked  the  court  to 
enjoin  the  use  of  the  1991  methodology 
and  direct  DOL  to  immediately  begin 
setting  minimum  fringe  benefit  rates  in 
accordance  with  the  methodology  used 
prior  to  1991.  The  district  court,  by 
Order  dated  January  29,  1996,  dismissed 
the  case  without  prejudice  to  SEIU's 
right  to  reopen  for  reconsideration  upon 
a  showing  thai  EXDL  has  not  adopted  a 
final  rule  in  this  matter  by  July  31.  1996. 
The  court  declined  to  order 
reinstatement  of  the  Department's  pre- 
1991  methodology,  stating  that  it  would 
not  "impose  a  disruptive  interim  rule 
that  wrill  itself  be  displaced  by  the  full 
participation  exercise  of  rulemaking." 
SEIU\.  Reich,  CA  No.  91-0605  (CRR) 
(D.D.C.  January.  19.  1996) 

The  Department  has  given  careful 
consideration  to  a  number  of  alternative 
methodologies  involving  the  use  of  BLS 
ECl  fringe  benefit  cost  data  (as  the  best 
currently  available  data  source)  and, 
accordingly,  is  proposing  to  use  one  of 
the  approaches  described  below  in 
determining  prevailing  health  and 
welfare  benefits  under  the  SCA  in  the 


'^  See  SEIU  re  SationwiJe  Fringe  Benefit 
Detemunalions,  BSCA  Case  No.  93-08  (.•September 
2i.  1993). 


future.  In  order  to  assist  the  Department 
in  establishing  the  most  appropriate 
method,  the  Department  requests 
commenters  to  consider  the  optional 
fringe  benefit  methodologies  discussed 
below  and  seeks  information  on  ease  or 
difficulty  of  compliance;  administrative 
and/or  recordkeeping  burdens; 
economic  and  budgetary'  impact  from 
the  point  uf  view  of  ser\'ice  contractors, 
service  employees  and  Federal 
procurement  agencies;  transitional 
difficulties  in  departing  from  the  current 
methodology,  including  the 
appropriateness  of  a  phase-in  alternative 
for  such  methodologies;  the  nature  of 
SCA-covered  contracts  and  the  fringe 
benefit  practices  typical  of  service 
contractors;  the  effects  on  contracting 
activity  and  employment;  and  any  otlier 
areas  of  concern  that  the  Department 
should  take  into  consideration  in 
deciding  this  matter. 

If  commenters  favor  continued  use  of 
the  current  methodology  based  on  size- 
of-estabhshment  data,  comments  should 
include  data  or  other  evidence  that  the 
methodology  in  fact  is  consistent  with 
industry  practices.  Commenters  are  also 
invited  to  comment  on  any  alternative 
approach  for  which  reliable  fringe 
benefit  cost  data  are  available  through 
the  ECl  or  otherwise,  including  a 
discussion  of  how  the  approach  would 
result  in  fringe  benefits  which  would 
better  indicate  prt^vailing  fringes  on 
SCA  contracts,  as  well  as  the  other 
issues  raised  below. 

Commenters  are  also  requested  to 
comment  on  whether  they  would  favor 
utihzation  of  locality-based  fringe 
benefit  data  for  certain  selected 
metropolitan  areas,  should  such  data 
become  available  in  the  future  (see  note 
5,  supra),  within  the  framework  of  any 
of  the  following  proposed 
methodologies  favored  by  the 
commenter. 

III.  Alternative  Proposed  Methodologies 

Alternative  I:  Issue  a  Single  Benefit 
Level  Based  Upon  ECl  Data  for  Workers 
in  Private  Industry 

This  methodology  would  utilize 
employer  costs  per  hour  worked  for  all 
benefits  (excluding  holidays,  vacations, 
and  benefits  otherwise  required  by  law, 
such  as  social  security,  unemployment 
insurance,  and  workers'  compensation 
payments)  as  reported  annually  by  the 
BLS  ECl  study  of  employer  costs  for 
employee  compensation  in  the  private 
sector  (all  workers,  all  industries,  all 
establishment  sizes,  and  all 
occupations).  Under  this  "total  benefits" 
approach,  the  Department  would  issue  a 
single  nationwide  health  and  welfare 
fringe  benefit  level  applicable  to  all 


employees  engaged  in  the  performance 
of  SCj\ -covered  contracts,  based  on  the 
average  cost ' '  for  the  following 
compensation  components: 

(1)  Sick  and  other  leave  (excluding 
vacation  and  holiday  leave); 

(2)  'ns'orance,  consisting  of  lite, 
health  and  sickness  and  accident 
insurance  plans: 

(3)  Retirement  and  savings,  consisting 
of  pension  and  savings  and  thrift  plans, 
and 

(4)  Other  benefits  not  otherwise 
required  by  law. 

Based  on  March  1995  BLS  ECl  data, 
this  alternative  would  result  in  a  single 
fringe  benefit  rate  of  $1.89  per  hour. 
This  alternative  would  increase  the 
current  Ijenefit  level  (from  SO. 90  to 
SI. 89  per  hour)  fur  those  SCA-covered 
contracts  now  subject  to  prevailing 
detenninations  containing  the 

'insurance"  fringe  benefit  level,  and 
would  result  in  a  benefit  level  reduction 
(from  $2.56  to  SI. 89  per  hour)  for  SCA- 
covered  contracts  currently  subject  to 
the  "total  benefit '  fiinge  benefit  level. 
In  basing  the  fringe  benefit  level  on 
the  averagt  compen.sation  level  for  all 
employees,  this  alternative  is  consistent 
witii  the  approach  generally  used  in 
determining  prevailing  wages  in  that  it 
does  not  differentiate  by  size  of  firm, 
and  in  determining  prevailing  fringe 
benefits  in  the  past.  It  would  eliminate 
the  two-tier  benefit  levels  that  ha\e  been 
d  iTicult  to  defend  in  the  legal 
proceedings  before  the  BSCA  destnbea 
above.  This  approach  would  apply  the 
same  minimum  hourly  benefit  level  for 
all  service  employees  and  would  not 
require  any  subjective  judgments  as  to 
which  benefit  level  to  apply  based  on 
the  tvpe  of  contract  or  employee.  This 
determination  method  would  be  simple 
to  understand  and  to  comply  with,  and 
relatively  simple  to  administer  and 
enforce  by  the  Department.  It  would 
allow  all  service  contractors  to  offer 
health  benefits  for  their  employees, 
whereas  at  present  some  employers 
cannot  purchase  health  benefits  at  the 
current  "insurance"  benefit  level. 

Service  employees  currently 
employed  on  contracts  subject  to  the 

"total  benefit"  level  could  experience  a 
reduction  in  fringe  benefits  and  not 


'^The  cost  of  the  benefit  components  in  the  BLS 
ECl  study  are  an  average  based  on  data  of  all 
employer!!  in  the  survey,  including  employers  that 
do  not  provide  the  particuUr  bcnelTt.  Because 
averagh-ig  m  the    zeros    is  another  way  of  showing 
piTvalence.  the  pri.>pas.«l  is  not  limittd  to  only  those 
benefits  that  prevail.  Dst.3  is  ni^t  currently  available 
that  computes  the  cos;  of  bentjf.ts  provided  by  .-.nly 
employers  with  benefit  plans  The  Depanmeni  is 
cunently  exploring  the  po&sibiiiiy  of  obtainlns  such 
data,  and  if  it  can  be  obtai.ied.  will  consider  its  use 
under  the  various  alternaUves  for  those  benefits  that 
prevail. 


return  to  the  current  ievtl  for  several 
years.  Farther,  this  approach  does  not 
recognize  ttie  real  differences  in  types  jf 
SCA-covered  contracts  that  are  apparent 
from  the  occupational  data.  As 
demonstrated  by  the  data  by 
occupational  groupings,  discussed 
below  privately-employed  service 
employees  in  relatixely  low-skilled, 
low  wage  service  occupations  do  not 
generally  receive  this  level  of  fnnge 
benefits  On  the  other  hand,  private'.y- 
employtd  high-ski iled  service  workers, 
such  as  aircraft  mechanics,  generallv 
receive  fringe  benefits  above  this  level 

In  addressing  this  alte-nnalive. 
comments  are  specifically  sought  on  the 
appropriateness  of  mitigating  any 
disruption  (and  the  short-term  cost-) 
caused  by  the  increase  in  the  cjrrent 
"insurance"  level  by  phasing  in  the 
changes  during  a  transition  penod. 
whether  or  not  the  current  "totaJ 
benefit  "  level  should  be  grandfathered 
at  its  present  level  until  it  is  overtaken 
by  the  all-industry .  ail-occupation 
average  rate  and.  whether  such  actions 
would  be  consistent  with  statutory 
requirements. 

Alternative  II-A:  Issue  c  Single  Benefit 
Level  for  Each  of  Six  Major 
Occupational  Groupings  Based  on  ECl 
Date  fur  All  Workers  in  Each  Giouping 
in  Private  Industry 

The  BLS  ECl  repons  employer  fringe 
benefit  costs  for  erapioyees  in  broad 
occupational  gruujis  compatible  with 
llie  'Standard  Occupational 
Classification  Manual   "  Of  these 
uccupational  groupings,  six  account  for 
most  of  the  classifications  U5>ed  in  the 
performance  of  SCA-covered  contrai.'s 

(1)  Professional,  specialty  and  technical; 

(2)  Administrative  support,  incluchnc 
clerical  (3)  Precision  production,  craft 
.^nd  repair:  (4)  Trarspcrtation  and 
materia!  moving:  (5)  Hciiidlers.  cleaners, 
helpers,  laborers:  and  (61  Service 
workers. 

Under  this  alternative  the  "total 
benefit  '  level  for  each  cf  these  six 
occupational  group; ngs  would  be 
specified  in  prevaiiinp  determinations. 
Thus,  a  benefit  amount  would  be 
specified  for  each  occupation  listed  on 
an  SCA-determination  with  the  amotint 
applicable  to  a  particular  occupation 
determined  by  the  occupational 
grouping  of  that  occupation.  Based  on 
the  data  rt-ported  by  the  March  1995 
BLS  ECl  study,  the  hourly  "total 
benefit"  amounts  for  the  six  basic 
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occup.itional  groupings  would  be  as 
follows:  '■• 

1.  Protessiorial.  speii.iUy  unJ  ter.h- 
lULal  (nurses,  computer  s^'sterns 
analysts,  etc  1 S3. 15 

2.  AdiQinistrative  support  iiichid- 
in^  clerical  (computpr  uperaturs, 
"Jitretaries,  tvpist.<,  rJKrks,  ftc.)  ..  1  96 

3.  Precision  prriiuctic:i.  t.raft  and 
repair  (vehirle  mtH.hur.ic.,  heavy 
e<|uipmfnt  opprator?.  .iit'.imotive 
me«  hanics,  aircraft  iiiechaniLS. 
rra^hiperv  repairers,  electrical 
and  electronic  fiquipmeat  repair- 
ers, heating/air-fordi'ioning/ re- 
frigeration rticchanits,  etc.)  2.73 

4  Transp^jj-tation  and  materia! 
niovin)<  (rrnjtor  vehif  le  operators, 
track  drivers,  material  moving 
ei^aiprrent  opwrators,  operalinj; 
e'iniae«rs.  etc.)  2.22 

5  Handlers,  equipment  cleaners, 
helpers  and  laborers  (helpers. 
handlers,  equipment  ileaners,  la- 
borors.  etc.)  ■  1-24 

6.  S^'nicu  occupations  (guards, 
food/beverage  prep>araiion  and 
service  occupations,  health  serv- 
ice occupations,  janitors  and 
cleaners,  barbers,  h.'. 'dressers, 
amaseraent/recreation  faci'ity  at- 
fendarts,  etc.)  0.62 

Utilizing  this  approach  would  permit 
the  Department  to  is'sup  prevailing 
health  ar.d  welfare  fringe  benefit 
dettrraiiialions  for  variou.s    classes  of 
service  einploy««s"  as  contenplated  by 
the  Act.  thfrebv  pt'iniittuig  hpiilth  and 
welfare  benefits  to  uorrespund  more 
clos-sly  to  the  benefits  such  classes  of 
employees  actually  rective  in  the 
private  sector  Because  many  service 
contracts  do  not  involve  a  broad  mix  of 
difforvjijt  oc:(. Ligations,  the 
administrative  difficiilly  with  nuiltiple 
fringe  benefit  deteiininations  for  those 
rt-ntracts  would  be  minimised,  f  urther 
it  would  not  result  iu  largt*  differences 
for  h;ehiy  skilled  empioyer-s  on  mcinv 
te<'h;iical  service  contracts  that 
currently  receive  tiie  "total  benefit 
level 

Certain  administrative  concerns  arise 
under  this  alternati  >  •?,  however, 
especially  regarding  Ihotie  SCA-cove.-ed 
contracts  that  do  invoi .  c  i  mix  of 
employees  from  different  occupational 
grGii|)s.  This  alternaUve  envisions  that 
employers  would  provide  different 
fringe  benefit  plans  to  employees  in 
each  occupational  group,  and  thus 
would  be  conlran.  to  what  wf 
und<=r^tand  to  be  the  common  employer 
praL'.ice  of  providing  ?bc  same  benofiits 
to  all  employees.  Not  only  might  it  be 
diff'culi  for  a  carrier  to  provide,  and  for 


"  riie  li=."fi'  amauni*  represent  cicse 
appri/vimalnin.^  basod  on  Wasa-Hoi.r's  reading  vi 
l'¥iS  B'^  Za  cj'M  Jara  ar.d  -nay  not  be  e-aict 


til-?  employer  or  the  carrier  to 
hvlrainister,  up  to  six  different  benefit 
pl^ns,  but  labor-management  problem* 
would  bo  hkely  where  en.ployees 
realize  that  their  co-workers  are  entitled 
to  different  benefits  than  they  are 
recoiv,ng  Furthermore,  an  employer 
administering  self-funded  plans  may  be 
restricted  in  providing,  different  benefit 
plans  because  of  non-discrimination 
rules  of  thc^temal  Revenue  Code 
which  prevent  providing  higher-paid 
employees  with  better  health  benefits. 
.See  26'U.S,C.  105(h):  26  CFR  §  1.105- 
1 1.  An  employer's  alternative,  if  it  did 
not  want  to,  or  could  not,  provide 
different  plans,  would  be  to  (1)  provide 
all  employees  benefits  at  the  lowest 
level  and  pay  the  difference  to  other 
classes  of  employees  in  cash;  (2)  provide 
all  employees  higher  benefits  and 
absorb  the  difference  from  the 
employer's  profit  margin  or  (3)  provide 
emplfjyees  lihe  same  health  benefits  at 
the  lowest  level,  but  provide  olher 
benefits,  such  as  peiision  benefits,  to 
employees  in  the  other  classifications. 

Therefore,  some  mechanism  such  as 
the  use  of  an  average  cost  concept, 
discussed  below,  with  which  mo^t  small 
service  contractors  and  employees  are 
not  familiar,  or  providing  benefits  to  all 
employees  in  accordance  with  the 
priKkinrinant  class,  may  be  aiivisable. 
On  the  other  hand  such  a  nn.cnani.sm 
would  entail  sign'ficar.t  administrative 
diffu  ulties  for  conin;ctors  and  fcr  the 
Deoartment  in  determining  compliance, 
further,  it  would  result  in  a  substantial 
det  roase  in  benefits  for  luge  numbers  oi 
service  employees  in  "service" 
occupations,  e.g.,  janitors,  guards  food 
service  workers. 

Therefore,  in  particular,  com.ments  are 
.sought  regarding  whether  in  fact 
employen;  normally  provide  the  same 
level  of  tringe  benefits  to  all  classes  of 
employees;  on  the  administrative 
feasibiUty  of  this  alternative,  whether  or 
not  the  current  "insurance"  level  should 
be  gr.mdfathered  at  its  present  level 
until  ii  is  overtaken  by  the  'service  " 
occupation  average  rate;  and  on  the 
practicality  of  assigning  a  single  rate  to 
a  particular  service  contract  based  on 
the  benefit  rate  applicable  to  the 
predominant  occupational  group 
performing  the  contract  services. 

Alternative  II-B:  Issde  a  Single  Benefit 
Rate  Adjusted  To  RePoct  the  Difference 
between  the  BLS  EC!  Occupational 
Universe  and  the  A.rtual  Siix  of 
Compamble  Occupaiiors  on  SCA- 
Covered  Contracts 

A.s  noted  above,  the  BLS  ECI  data 
provide  a  breakout  of  fringe  benefit 
costs  by  broad  occupational  groupings. 
The  fringe  benefit  costs  for  employees  in 


each  of  these  occupationRl  categories  is 
a  component  factor  of  the  all-industry, 
all-occupation  "total  benefit "  costs 
calculated  for  the  universe  of 
employees.  The  distnbt'tion  of 
employees  within  the  six  occupational 
categories  in  the  BLS  ECI  data  (above) 
may  not  correspond  proportionately  to 
the  actual  mix  of  employees  performing 
work  on  SCA-covered  contracts  in  the 
same  occupational  categories,  i.e.,  it  is 
likely  that  the  number  of  SCA-covered 
employees  within  the  BLS  ECI  service 
occupation  category  is  proportionately 
larger  than  the  number  of  such 
employees  in  the  overall  BLS  EQ 
occupational  universe.  Under  this 
proposed  alternative  approach,  the 
distribution  of  benefit  levels  in  the  six 
BLS  ECI  occupational  categories  would 
be  weighted  by  the  corresponding 
distribution  of  SCA-covered  employees 
in  the  sanio  occupational  categories  to 
arrive  at  an  adjusted  "total  benefit" 
level  that  may  better  reflect  actual 
employToent  experience  on  SCA- 
covered  service  contracts,  rather  than 
the  overall  employment  mix  among 
those  occupation^  groups  in  the  general 
e<  onomy. 

While  the  benefit  level  under  this 
approach  would  be  expected  to  be 
scmewhat  less  than  the  March  1995  BLS 
Ed  "total  benefit"  level  of  $1.89,  data 
to  compute  an  actual  rate  for  this  level 
is  not  yet  available.  The  Department  is 
in  the  process  of  developing  information 
on  the  occupational  mix  of  service 
1  ontract  employees  utilizing 
procuirment  data  in  the  Federal 
Procurement  Data  System  (FPDS),  and  a 
survey  of  SCA-co\ercd  contracts  is 
being  conducted. 

Because  the  actual  mix  of  occupations 
on  SCA-covered  contracts  geneially 
would  'oe  a  factor  in  the  determination, 
the  benefit  detenniiiatian  would  be 
more  reHactive  of  the  prevailing  benefit 
level  on  SCA-type  contracts  than  the  all- 
industry,  all-employee  average. 
Moreover,  the  single  benefit  level  that 
would  be  estabhshed  avoids  many  of 
•he  administrative  and  compliance 
complexities  associated  with  separate 
levels  for  each  of  the  occupational 
groupings  is  a  simple  determination  for 
contractors  to  understand  and  comply 
with,  and,  because  the  same  benefit 
level  would  be  applied  to  all  employees, 
does  not  require  subjective  judgment  as 
to  which  benefit  level  to  use. 

On  the  other  hand,  this  alternative 
would  not  be  consistent  with  past 
practice  of  using  all-industry,  all- 
employee  data  for  wages  and,  until 
1991,  benefits.  Furthermore,  this 
alternative  would  apply  a  lower  fringe 
benefit  level  to  those  service  employees 
currently  receiving  the  "total  benefit" 
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level,  and,  thus,  requires  consideration 
of  what,  if  any,  transition  procedure 
would  be  appropriate. 

Because  the  alternative,  unlike  the 
others,  does  not  directly  apply  BLS  EQ 
data  to  SCA-covered  contracts,  the 
Department  is  particularly  interested  in 
receiving  public  comments  on  its 
appropriateness.  In  commenting  on  this 
alternative,  comments  are  also  sought 
on  the  appropriateness  of  mitigating  any 
disruption  caused  by  any  increase  in  the 
current  "insvirance"  level  by  phasing  in 
the  changes  during  a  transition  period; 
whether  or  not  the  current  "total 
benefit"  level  should  be  grandfathered 
at  its  present  level  until  it  is  overtaken 
by  the  new  fringe  benefit  rate;  and 
whether  such  actions  would  be 
consistent  with  statutory  requirements. 

Alternative  II-C:  Issue  Two  Benefit 
Levels  Based  on  a  Combination  of  the 
Occupational  Groupings 

This  alternative  combines  some 
aspects  of  both  Alternatives  II-A  and  D- 
B.  Rather  than  using  six  occupational 
groupings  as  proposed  in  Alternative  D- 
A,  occupational  groups  would  be 
combined  to  result  in  only  two 
groupings  (or  some  other  number).  For 
example,  the  ECI  "professional, 
specialty  and  technical"  occupational 
group  could  be  combined  with  the 
"administrative  support,  including 
clerical"  group  to  develop  a  single  rate 
for  "white-collar"  occupations. 
Similarly,  the  "precision  production, 
craft  and  repair;"  "transportation  and 
material  moving;"  "handlers,  cleaners, 
helpers,  laborers;"  and  "service  worker" 
groupings  could  be  combined  to 
develop  a  single  rate  for  production 
occupations,  both  skilled  and  unskilled. 

Like  the  approach  proposed  xmder 
Alternative  II-B,  Alternative  II-C  might 
weight  the  ECI  data  based  on  the 
corresponding  distribution  of  SCA- 
covered  employees  in  the  same 
occupational  categories  to  arrive  at  an 
adjusted  "total  benefit"  level  for  each  of 
the  two  occupational  groupings.  In  the 
alternative,  the  ECI  data  could  be 
weighted  in  accordance  with  the 
national  incidence  of  the  various 
occupational  groups. 

Almough  this  alternative  would 
reduce  the  potential  number  of  different 
benefit  levels  that  might  be  required  on 
a  single  contract  from  six  to  two. 
Alternative  II-C  still  has  the  potential 
for  applying  different  benefit  levels  to 
employees  working  on  the  same 
contract.  Therefore,  many  of  the 
questions  and  issues  identified  imder 
Alternative  II-A  are  also  applicable  to 
this  alternative.  By  reducing  the  number 
of  occupational  groupings,  however,  the 
probabiUty  of  having  all  workers 


employed  on  the  contract  fall  writhin  the 
same  occupational  grouping  increases 
greatly.  Thus,  for  many  contracts  the 
problem  of  multiple  benefit  levels 
would  be  unlikely  because  the 
employees  performing  the  contract  will 
be  clustered  within  a  single,  broad 
occupational  gpx>upine. 

In  commenting  on  tne  feasibility  and 
desirability  of  this  alternative, 
commenters  are  asked  to  comment  on 
the  appropriate  number  of  occupational 
groupings,  how  the  occupational  groups 
should  be  combined,  and  the  weighting 
methodology  which  should  be  used. 
Commenters  are  asked  to  give  particular 
attention  to  whether  this  smaller 
number  of  groups  would  significantly 
decrease  any  administrative  and 
compliance  difficulties  which  might  be 
entailed  in  using  the  six  groups. 

Alternative  HI:  Issue  a  Single  Benefit 
Rate  for  Each  of  Four  Geographic 
Regions  Based  on  ECI  Data  for  All 
Workers  in  Private  Industry 

The  BLS  ECI  data  includes  average 
costs  for  benefit  categories  in  four  broad 
regions:  Northeast,  South,  Midwest,  and 
West.''*  This  alternative  would  result  in 
four  benefit  levels  that  would  be 
reflected  in  SCA-determinations  issued 
for  contracts  within  each  of  these 
geographic  regions.  Based  on  the  March 
1995  BLS  EQ  data,  the  benefit  amount 
for  each  area  would  be  as  follows: 

1.  Northeast— 52.30 

2.  South— 51.57 

3.  Midwest— $1.99 

4.  West— $1.90 

The  BLS  ECI  data  base  does  not  cross- 
correlate  fringe  benefit  costs  by 
occupational  groupings  within  the  four 
geographic  areas,  and  this  limitation 
precludes  any  options  that  would 
combine  this  alternative  with  the  above 
occupational  approaches,  absent  a  large 
increase  in  sample  size  and  thus  survey 
costs,  UtiUzing  this  alternative  would 
permit  the  Etepartment  to  issue 
prevailing  fringe  benefit  determinations 
on  a  "locaUty"  basis,  as  contemplated 
by  the  Act.  The  single  benefit  level  for 
each  geographic  region  would  be  simple 
to  administer,  and  is  relatively  easy  for 


"These  four  regions  correspond  to  the  four 
Census  regions.  The  State  composition  of  the 
regions  is  as  follows:  Northeast — Connecticut, 
Maine,  Massachusetts.  New  Hampshire.  New  Jersey 
New  York,  Pennsylvai.is.  Rhode  Island,  and 
Vermont:  South— Wahama.  Arkansas.  Delaware. 
District  of  Columbia.  Florida.  Georgia.  Kentucky, 
Louisiana,  Maryland,  Mississippi.  North  Caroiina. 
Oklahoma,  South  Carolina.  Tenne."»ee.  Texas, 
Virginia,  and  West  Virginia;  Midivest— Illinois. 
Indiana,  Iowa,  Kansas,  Michigan.  Minnesota. 
Missouri.  Nebraska.  North  Dakota.  Ohio,  South 
Dakota,  and  Wisconsin:  and  West— Alaska.  Arizona 
California.  Colorado,  Hawaii,  Idaho.  Montana. 
Nevada.  New  Mexico,  Oregon,  Uuh.  Washington, 
and  Wvoming. 


contractors  to  understand  and  comply 
with. 

This  option  fails  to  reflect  variations 
within  a  region,  which  we  beUeve  may 
be  more  significant  than  variations 
among  regions.  Furthermore,  like  the 
occupational  approach,  this  option  is  in 
potential  conflict  with  our 
understanding  of  the  common  practice 
that  employers,  including  service 
contractors,  provide  similar  fringe 
benefits  to  all  employees  without  regard 
to  either  occupation  or  geographic 
location.  This  alternative  also  raises 
unique  administrative  questions 
because  some  service  contracts  require 
performance  in  a  number  of  different 
locations  and  some  service  contractors 
bid  on  contracts  for  similar  services  at 
various  facihties  and  installations 
throughout  the  country.  Finally,  while 
the  option  permits  all  service 
contractors  to  offer  meaningful  health 
benefits,  it  could  result  in  reduced 
benefits  for  those  service  employees 
currently  employed  on  contracts  subject 
to  the  "total  benefit"  level. 

Commenters  are  asked  to  address 
whether  service  contractors  typically 
provide  similar  fringe  benefits  to  all 
employees  without  regard  to  geographic 
location,  and  the  administrative 
feasibility  of  this  alternative.  In 
particular,  comments  are  sought  on 
what  adjustments,  if  any,  would  be 
appropriate  in  the  case  of  a  service 
contract  that  requires  performance  in 
more  than  one  of  the  four  regions,  or  in 
those  cases  where  service  contractors 
customarily  bid  on  contracts  for  similar 
services  at  various  faciUties  and 
installations  throughout  the  country. 

Alternative  A'.  Issue  a  Single  Fringe 
Benefit  Rate  las  a  Percent  of  Wages) 
Based  on  the  Relationship  Between  the 
ECI  All-Private  Industry  ■'Total  Benefit" 
Rate  and  the  ECI  All-Private  Industry 
Average  Wage  Rate 

The  BLS  EC!  data  correlates  employer 
fringe  benefit  expenditures  as  a  percent 
of  overall  compensation.  Under  this 
alternative,  a  single,  nationwide  fringe 
benefit  percentage  level,  determined  as 
the  percent  that  all  industry  "total 
benefit  "  costs  represent  of  total  average 
wages,  would  be  established.  The  March 
1995  BLS  ECI  data  reports  average 
straight-time  wages  and  salaries  for  all 
workers  in  private  industry  at  S12  25 
per  hour.  Based  on  a  "total  benefit  " 
level  of  $1.89.  the  ratio  of  the  fringe 
benefit  amount  to  the  wage  rate  under 
this  methodologv  would  be  15.4 
percent,  which  would  be  specified  in  all 
SCA-determinations.  If  the  prevailing 
wage  for  an  occupation  were  S8.00  per 
hour,  for  example,  the  applicable  fringe 
benefit  amount  under  this  alternative 
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would  be  15.4  (wrcent  of  that  amount, 
or  SI -23  an  hour;  a  prevailing  wage  of 
$11.00  an  hour  would  require  a  fringe 
benefit  obligation  of  $1.69  an  hour;  and 
a  prevailing  wage  of  $15.00  an  hour 
would  compute  to  a  hinge  benefit 
obUgation  of  $2.31  an  houj-. 

Because  fringe  benefits  are  directly 
related  to  locality-based  wage  rates,  this 
alternative  results  in  fringe  benefit 
leveb  that  vary  by  occupation  and 
location  (wages  Usted  in  a  prevailing 
determination  for  particular  occupations 
are  survey-based  by  locahty)  and, 
therefore,  has  the  advantage  of  being 
more  consistent  with  the  statutory 
provision  that  contemplates 
determining  prevailing  fringe  benefits 
for  classes  of  service  workers  in 
locahties  than  are  the  other  alternatives 
under  consideration.  The  ratio  of 
benefits  to  wages  is  easy  to  determine 
from  BLS  EQ  data,  and  should  remain 
relatively  consistent  over  time;  many 
employers,  particularly  Federal  service 
contractors,  have  famiUarity  with  the 
concept  in  connection  with  contract 
costing  practices. 

The  alternative  is  a  significant 
departure  from  current  practices,  and 
many  contractors,  particularly  smaller 
ones,  may  have  difficulty  with  its 
administrative  requirements,  which  will 
be  similar  to  the  problems  with  separate 
benefit  levels  for  occupational 
groupings.  It  will  also  require  a  more 
extensive  revision  of  the  current 
regulations  to  explain  the  compliance 
requirements.  Moreover,  the 
methodology  assumes  a  straight  line 
relationship  between  wages  and 
benefits.  Finally,  the  option  could  be 
problematic  under  IRS  rules  discussed 
above  and  would  be  inconsistent  with 
the  common  practice  of  offering  the 
same  health  benefits  to  all  employees 
without  variation  based  on  individual 
employees'  wage  rates. 

Because  the  wage  rates  paid  and  the 
number  of  workers  used  to  perform 
SCA -covered  contracts  can  fluctuate 
considerably,  comments  are  requested 
on  the  administrative  and  recordkeeping 
burdens  associated  with  this  alternative, 
and  how  compliance  would  be 
determined.  Comments  are  also  sought 
on  whether  this  alternative  should  be 
applied  on  an  individual  employee 
basis  (applying  the  ratio  to  the 
individual's  rate  of  pav  to  determine  the 
fringe  amount  that  must  be  furnished)  or 
on  a  pa>Toll  basis  (for  example,  by 
applying  the  percentage  to  the  total 
payroll  and  dividing  by  total 
employment  to  determine  the  fringe 
benefit  amount  that  must  be  furnished 
to  each  service  employee) 


Alternative  V:  Issue  Two  Fringe  Benefit 
Levels  Based  on  BLS  EQ  Size-of- 
Establishment  Data  for  All  Workers  in 
Private  Industry 

This  alternative  is  essentially  the 
same  as  the  current  methodology  that 
has  been  used  since  1991.  In  addition, 
the  E)epartment  seeks  public  comments 
on  the  appropriateness  and  feasibility  of 
a  variation  of  the  current  methodology, 
which  also  is  under  consideration: 

A.  Currently,  the  "insurance"  benefit 
level  is  issued  based  on  employers' 
average  cost  for  providing  insurance 
benefits  in  establishments  with  fewer 
than  100  employees.  The  "total  benefit" 
level  is  based  on  the  average  cost  for 
providing  all  benefits  in  estabUshments 
with  100  employees  or  more.  Although 
size-of-establishjnent  data  are  used  to 
determine  the  different  benefit  levels,  in 
practice  the  two  levels  are  applied  based 
primarily  upon  the  nafune  rather  than 
the  size  of  the  contract. ■'  Based  on  the 
March  1994  BLS  EQ  data,  the 
"insurance"  benefit  level,  as  established 
in  August  1994,  is  $.90  per  hour,  and 
the  "total  benefit"  level  is  currently 
$2.56  per  hour.'' 

B.  A  variation  of  this  methodology 
would  continue  the  issuance  of  two 
levels  but.  instead,  use  the  BLS  ECI  all 
industry  "total  benefit"  data  for  (1) 
firms  with  fewer  than  100  employees 
and  (2)  firms  with  100  or  more 
employees — perhaps  to  be  applied, 
respectively,  to  SCA-covered  contracts 
performed  by  fewer  than  100  employees 
and  those  performed  by  100  or  more 
employees.  On  the  basis  of  the  March 
1995  BLS  ECI  data,  the  "fewer  than 
100"  level  would  be  established  at  $1.28 
per  hour,  and  the  "100  or  more"  level 
would  be  $2.32  per  hoiu'.  This 
alternative,  thus,  differs  from  the 
methodology  applied  from  1991  through 
J  994  in  that  an  amount  comprising 
"total  benefits"  is  used  instead  of  an 
amount  Umited  to  the  cost  disclosed  for 
"insurance."  and  the  applicable  rate 
would  possibly  be  applied  by  the  size 
(rather  than  the  nature)  of  the  contract. 

Both  versions  of  this  alternative  are 
consistent  with  the  longstanding 
procedure  of  generally  applying  a  lower 
fringe  benefit  level  to  small  contractors 


"'Currently,  the  "total  benefit"  level  is  applied  to 
large  base  support  contracts.  solicitaUons  t>as«<i  on 
OMB  Circular  fi-76  solicitations,  solicitations  for 
highly  technical  services  typically  provided  by 
larfge  corpordtions,  and  other  selected  solicitations 
without  rsfjard  to  size  of  contract.  Such  contracts 
are  fret^uently  awarded  to  large  contractors,  but  not 
alwayi.  In  practice,  small  contractors  are  most 
iikely  awarded  contracts  that  contain  the 
"insurance"  level. 

'^^a  noted  previously,  these  rates  continue  to 
remain  m  effect,  even  though  1995  BLS  EQ  data  for 
sizeol-establishment  would  have  r«sulted  in 
somewhat  lower  rates. 


and  a  total  benefit  level  to  large 
contractors.  Under  Alternative  A,  in 
accordance  with  current  practice,  the 
lower  fringe  benefit  rate  would  be  based 
only  on  the  "insurance"  component, 
derived  from  data  from  employers  with 
fewer  than  100  employees.  Under 
Alternative  B,  the  lower  fringe  benefit 
rate  would  be  based  on  the  "total 
benefit"  level,  also  derived  from  data 
from  employers  with  fewer  than  100 
employees.  In  both  cases,  in  accordance 
with  ctirrent  practice,  the  "total  benefit" 
level  is  derived  from  data  from 
employers  with  100  or  more  employees. 
These  are  the  only  alternatives  which 
would  not  appear  to  be  greatly 
disruptive  to  contractors  and  employees 
in  that  current  practices  would 
generally  be  continued.  Neither  would 
result  in  any  significant  reduction  of 
benefits  for  employees  currently 
working  on  SCA-covered  contracts — or 
significant  increase  in  costs  to 
contractors  and  to  the  Government — and 
there  would  be  continuity  with  the 
benefit  levels  that  have  been  issued  for 
the  last  twenty  years. 

The  major  disadvantage  of  both 
versions  of  this  alternative  is  that  there 
is  little  evidence  to  support  the  rationale 
for  two  fringe  benefit  levels:  i.e., 
assumptions  that  the  average  benefit 
level  for  small  firms  corresponds  best  to 
benefits  paid  by  private  employers  on 
contracts  similar  to  most  SCA  contracts, 
and  that  the  level  paid  by  large  firms 
corresponds  to  employers  which 
I>erform  contracts  to  which  the  "total 
benefit"  package  is  applied.  Although 
most  SCA-covered  contracts  involve 
performance  by  fewer  than  100 
employees,  there  is  not  a  direct 
relationship  in  all  cases  between  the 
size  of  an  SCA-covered  contract  and  the 
fringe  benefit  package  ("less  than  100" 
and  "100  or  more"  size-of-estabhshment 
data  divisions)  which  has  been  applied. 
The  Second  variation  ameliorates  this 
problem,  but  instead  would  put  small 
and  large  contractors  on  an  unequal 
footing  in  bidding  on  contracts,  unless 
estimated  size  of  contract  (instead  of 
size  of  firm)  is  used.  Also,  both  options 
require  a  sometimes  subjective 
determination  regarding  which 
contracts  are  subject  to  the  high  level 
benefit  and  which  the  low  level  benefit. 

In  addition  to  the  practical  aspects  of 
a  two-level  fringe  benefit  approach, 
commenters  who  favor  this 
methodology  are  also  requested  to 
provide  data  to  support  its  continued 
use,  including  any  suggestions  on  how 
the  available  ECI  data,  or  new  data  in 
the  long  term,  could  be  used  to  provide 
a  basis  for  its  continued  use  consistent 
with  the  requirements  of  the  SCA. 


IV.  Average  Cost  Approach 

As  noted  above,  the  lower 
"insurance"  level  has  traditionally  been 
stated  in  determinations  as  a  fixed 
payment  due  for  all  hours  paid  for  (up 
to  a  maximum  of  40  hours  per  week  and 
2.080  per  year)  on  behalf  of  each  service 
employee.  The  "total  benefits"  level,  on 
the  other  hand,  has  traditionally  been 
stated  in  terms  of  average  cost  which 
allows  variable  contributions  among 
employees  so  long  as  total  contributions 
for  all  service  employees  on  a  particular 
contract  average  at  least  the  specified 
amount  per  hour  per  service  employee. 
Explanation  of  the  average  cost  concept 
is  set  forth  in  29  CFR  4.175(b). 

The  average  cost  concept  was 
intended  to  provide  flexibility  to 
accommodate  variable  employee  benefit 
practices.  It  takes  into  account  variable 
contributions  based,  for  example,  on  an 
employee's  election  of  single  or  family 
coverage  under  health  insiirance  plans, 
or  an  employee's  election  not  to 
participate  in  health  insurance  plans  or 
other  supplemental  plans  that  may  be 
offered  like  those  for  dental  and 
eyeglass  coverage.  It  tdso  accommodates 
variable  contributions  to  pension  or 
other  plans  like  life  insurance  that  are 
commonly  related  to  an  employee's 
wages.'*  It  is  also  recognized  that 
certain  employees  may  receive  lesser  or 
even  no  fringe  benefits  when  the 
average  cost  approach  is  used  by  a 
service  contractor,  for  example,  because 
they  are  part-time  and  not  eligible  for 
certain  benefits,  are  subject  to  a  waiting 
period  before  becoming  eligible,  have 
elected  not  to  participate,  or  for  other 
reasons.  Therefore  this  approach  may  be 
perceived  as  inequitable.  The 
Department  is  seeking  specific 
comments  on  the  use  of  the  average  cost 
concept  in  conjunction  with  any  of  the 
above  alternative  methodologies,  or 
other  alternatives  suggested  by 
commenters,  and  what  changes,  if  any, 
would  be  appropriate  to  facilitate 
compliance,  reduce  administrative 
burdens,  and  create  fairness  for  service 
employees,  consistent  with  the 
requirements  of  the  SCA.  In  considering 
the  average  cost  approach  in  connection 
with  the  above  alternatives,  or  other 
alternatives  suggested  by  commenters, 
comments  are  also  sought  on  any 
recordkeeping  requirements  which 
would  be  necessary  to  document  the 
average  cost,  and  whether  this  would 


result  in  a  greater  burden  on  conractors, 
particularly  smaller  contractors. 

V.  Variance  Under  Section  4(b)  of  the 
Act 

In  connection  with  any  fringe  benefit 
methodology  that  may  be  adopted  as  a 
result  of  this  rulemaking,  the 
Department  is  further  proposing  to 
provide  a  corresponding  variance 
pursuant  to  §  4{b)  from  the  Act's 
provisions  for  making  prevailing  fringe 
benefit  determinations  for  various 
classes  of  workers  on  a  locality  basis." 
Under  the  Department's  longstanding 
procedure,  the  vacation  and  hoUday 
components  of  the  fringe  benefit 
determination  vary  based  on  the  locality 
where  the  contract  services  are  to  be 
performed  because  locality  data  are 
available  for  these  components.  The 
health  and  welfare  component  has  been 
issued  only  on  a  national  basis  due  to 
the  current  absence  of  locality-based 
data  (except  the  large  regional  groupings 
discussed  above),  and  none  of  the 
available  data  sources  on  fringe  benefits 
provides  any  occupational-based 
information  (except  the  broad 
occupational  groupings  discussed 
above). 

Moreover,  the  Department  has 
researched  all  available  data  sources 
over  the  years  to  ascertain  the  existence 
of  any  reliable  information  that  would 
permit  the  making  of  prevailing  fringe 
benefit  determinations  on  a  locality  and 
occupation  basis.  The  Department  has 
also  initiated  special  pilot  studies  to  test 
the  feasibility  of  collecting  fringe  benefit 
cost  data  in  specific  geographic 
localities.  Based  on  the  results  of  these 
pilot  studies  by  BLS,  it  has  been  the 
Department's  conclusion  that  significant 
technical  problems  would  have  to  be 
overcome  before  such  data  could  be 
collected  and  utilized  on  a  routine  basis, 
and  at  probably  very  high  cost.^'  At  this 
time,  the  available  BLS  ECI  fringe 
benefit  cost  data  is  the  most 
comprehensive,  and  best  information 
available  that  shows  what  employers 
spend  for  different  types  of  fringe 
benefits  furnished  to  their  employees. 
While  the  aimual  ECI  study  provides 
some  locality  (four  geographic  regions) 
and  occupational  information  (broad 
occupational  groupings),  it  does  not 
currently  produce  cost  data  by 


"Under  current  regulations,  service  contractors 
who  e'ect  to  pay  the  specified  benefit  levui  as  a  cash 
equivalent  to  each  employee  for  each  hour  wrorked. 
rather  than  administer  particular  health  and  welfare 
plans,  are  rei^uired  to  pay  the  amount  specified  in 
the  wage  detormination  to  each  employee.  The 
regulations  do  not  permit  variable  cash 
contributions. 


".^  variance  from  both  provisions  may  not  be 
necessary  under  some  of  the  alternatives  on  which 
comments  are  solicited 

^.\  September  1987  BLS  test  sur\ey  of  ?ringe 
benefit  costs  in  the  Madison.  Wisconsin  :o^al.ty. 
fo:  example,  used  newly  developed  fG  concepts, 
manuals,  and  methods.  The  nilot  did  not  produce 
publishable  data,  and  liie  cost  to  upgrade  the  data 
colled, on  effort  lo  produce  pubii&hable  data  were 
viewed  .-1  the  time  as  prohibitive. 


occupation  within  each  of  the 
geographic  regions. 

Under  these  circumstances,  the 
variance  discussed  above  is  believed  by 
the  Department  to  be  reasonable, 
necessary  and  proper  in  the  public 
interest  or  to  avoid  the  serious 
impairment  of  Government  business. 
Furthermore,  because  it  is  our 
understanding  that  many  employers 
normally  provide  the  same  fringe 
benefit  package  to  employees  in  all 
locations  and  occupations,  this  variance 
is  beheved  to  be  in  accord  with  the 
remedial  piuposes  of  this  Act  to  protect 
prevailing  labor  standards. 

As  discussed  in  footnote  5  above,  BLS 
is  currently  redesigning  its  system  for 
collecting  fringe  benefit  data  to 
potentially  allow  for  collection  and 
publication  of  health  and  welfare 
benefit  information  for  several  large 
metropolitan  areas.  Commenters  are 
therefore  specifically  requested  to 
comment  on  whether  they  would  favor 
utilization  of  locality-based  fringe 
benefit  data  for  selected  metropolitan 
areas,  should  such  data  become 
available  in  the  future. 

Public  commenters  are  requested  to 
specifically  include  in  their  conunents 
particular  views  on  any  alternative  ways 
to  balance  the  Act's  "locaUty"  and 
"class  of  service  worker"  requirements 
with  the  practical  problems  of  data 
availability;  and  the  feasibility,  expense, 
and  burden  of  collecting  fringe  benefit 
cost  data  in  occupational  and  locaUty- 
based  surveys  in  relation  to  the  benefits 
derived  therefrom.  Commenters  are  also 
requested  to  provide  information 
regarding  whether  it  is  their  practice  to 
provide  different  benefit  packages  m 
different  localities  or  to  different  classes 
of  workers,  and  to  address  the  burden 
on  employers  of  providing  different 
benefit  packages. 

VI.  General 

In  considering  the  various  alternatives 
discussed  above,  the  Department  also 
seeks  comments  on  the  requirement  to 
give  "due  consideration"  to  the  wage 
and  fringe  benefit  rates  being  paid 
Federal  employees  in  making  wage 
determinations  applicable  to  SCA- 
covered  contracts,  and  what 
administrative  procedure,  if  any.  would 
be  appropriate  in  factoring  this 
information  into  fringe  benefit 
determinations  (see  29  CFR  4.51id)). 
Also,  see  .\FGE\.  Donovan.  25  WH 
Cases  (D.D.C.  1982).  aff  d  694  F.2d  280 
(DC.  Cii  1982).  which  interpreted  the 
SC\'s  "due  consideration"  c'.duse. 

The  Department  also  seeks  comments 
concerning  whether  state  and  local 
employee  data  should  be  included  in 
data  compiled  in  determining  health 
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and  welfare  benefits  in  the  future.  The 
BLS  ECI  data  currently  reports  fringe 
benefit  cost  information  for  the  civilian 
workforce  which  includes  private 
mdustr>-  and  State  and  local 
govemnients.  Under  the  current 
methodology,  the  "insurance"  and  the 
"total  benefit"  levels  are  based  on 
private  industry  data.  However,  the 
Department  has  recently  changed  its 
methodology  to  include  both  private 
and  public  employee  data  in 
determining  prevailing  wage  rates 
where  the  data  is  available.  The 
insurance  component  (life,  health,  and 
sickness  and  accident  insurance  plans) 
for  all  workers  in  private  industry,  as 
reported  by  March  1995  BLS  ECI  data, 
is  $1.15  an  hour,  whereas  the 
comparable  cost  in  the  State  and  local 
government  sector  is  $2.03;  the 
combined  insurance  cost  for  private  and 
governmental  civihan  workers  is  $1.29 
an  hour.  The  effect  of  including  State 
and  local  governments  cost  data  is 
similar  in  the  other  fringe  benefit 
components. 

Also,  the  Department  requests 
comments  on  whether  the  Department 
should  explore  the  cost  and  feasibiUty 
of  expanding  the  ECI  survey  so  that 
more  refined  data  could  be  obtained,  or 
in  the  alternative,  developing  other  data 
bases.  For  example,  should  the 
Department  consider  expanding  the 
survey  to  permit  determination  of 
prevailing  fringe  benefit  levels  by 
occupation  within  geographic  regions; 
or  to  permit  determination  of  whether 
the  individual  fringe  benefit 
components  prevail  in  each  occupation? 
In  conutienting  on  whether  expanding 
the  survey  should  be  pursued, 
commenters  are  specifically  asked  to 
comment  on  the  value  of  the  more 
refined  data  which  might  be  obtained 
relative  to  the  potential  costs  and 
burden  of  conducting  such  surveys,  as 
well  as  to  consider  whether  there  would 
be  a  net  benefit  to  the  Government  or  to 
the  contractors  and  service  employees 
subject  to  the  SCA  from  obtaining  more 
refined  data,  thereby  presumably 
permitting  more  accurate  prevailing 
fringe  benefit  determinations.^' 

Finally,  the  Department  seeks 
comment  on  whether  it  should  continue 
to  recognize  different  benefit  levels  for 
certain  industries.  Data  limitations  and 
the  expense  of  conducting  such  surveys 
make  their  widespread  use  infeasible. 
Although  some  special  surveys  were 
conducted  in  the  past,  they  are  rarely 


used  currently  except  for  mail-haul 
contracts.  The  Department  notes  that 
these  industries  would  be  included  in 
existing  data,  and  that  past  practice  has 
been  to  issue  such  special  rates  for  low- 
benefit  industries  (and  not  vice- versa). 

VII.  Other  Proposals 

The  Department  is  also  seeking 
comments  on  the  current  procedures  for 
the  conduct  of  substantial  variance 
hearings  under  Section  4(c)  of  the  Act. 
Under  existing  regulations,  the 
Administrator  is  required  to  respond  to 
the  party  requesting  a  hearing  within  30 
days  after  receipt  of  a  request  for  a 
hearing  (29  CFR  4.10(b)(2)).  Upon 
submission  of  an  Order  of  Reference  to 
the  Chief  Administrative  Law  Judge, 
interested  parties  must  submit  a  written 
response  to  the  Chief  Administrative 
Law  Judge  within  20  days  of  the  date  on 
which  the  Order  of  Reference  was 
mailed  (29  CFR  6.51(b)).  and  the  hearing 
is  to  take  place  within  60  days  of  the 
Order  of  Reference  (29  CFR  6.52).  The 
regulations  further  provide  that  an 
expedited  transcript  shall  be  made  of 
the  hearing  (29  CFR  6.54(f]).  and  that 
the  Administrative  Law  Judge's  (ALJ) 
decision  shall  be  issued  within  15  days 
of  receipt  of  the  transcript.  Any 
aggrieved  party  within  60  days  of  the 
ALJ's  decision  may  appeal  to  the  Board 
of  Service  Contract  Appeals  (the  Board) 
(29  CFR  8.7(b)).  No  time  frames  are 
established  for  issuance  of  a  decision  by 
the  Board. 

The  National  Performance  Review 
(NPR)  has  recommended  that  the 
regulations  be  revised  to  require  that 
substantial  variance  hearings  be  held 
and  decisions  issued  within  60  calendar 
days.^2  In  view  of  the  NPR 
recommendation,  comments  are 
requested  on  the  existing  time  frames 
and  how  these  time  frames  might  be 
reduced  to  conform  with  the  NPR 
recommendation.  In  particular, 
comments  are  sought  on  a  60-day  time 
frame  for  the  completion  of  substantial 
variance  hearings,  and  whether  or  not 
this  period  accords  interested  parties 
adequate  time  to  prepare  for  the 
proceeding,  obtain  a  transcript,  and  file 
necessary  briefs,  and  for  the  ALJ  to  issue 
a  considered  opinion  on  the  merits. 

Finally,  it  is  proposed  that  the  final 
rule  will  include  certain  minor, 
technical  modifications  necessitated  by 
the  1989  Amendments  to  the  Fair  Labor 
Standards  Act  (FLSA),  a  1985  court 
decision,  a  1983  treaty,  and  a  1986 
intergovernmental  compact. 


Specifically.  Section  4.2  would  be 
revised  to  delete  the  reference  to  dated 
minimiun  wage  rates,  and  the  tip  credit 
example  in  Section  4.6(q)  would  be 
modified  to  delete  the  example  that  is 
based  on  the  minimum  wage  rates 
required  by  the  1978  Amendments  to 
the  FLSA.  Furthermore,  the  text  of 
Section  4.112,  which  was  invalidated  by 
a  1985  court  decision  in  AFL-CIO  v. 
Donovan.  757  F.2d  330  (D.C.  Cir.  1985). 
would  be  modified  to  reinstate  the 
previous  regulations  as  they  appeared  in 
the  July  1.  1983.  edition  of  the  CFR.  In 
addition,  necessary  changes  to  address 
more  recent  enactments  pertaining  to 
the  geographic  scope  of  SCA  would  be 
included  in  the  restored  regulatory 
language."  Also,  the  reference  "See 
Section  4.6(m)(8)"  in  the  previously 
existing  Section  4.112Cb)  would  be 
deleted  since  this  section  was  deleted 
from  the  regulations  issued  October  27, 
1983.  If  commenters  have  any  questions 
about  these  planned  changes, 
information  can  be  obtained  as 
indicated  above. 

Vm.  Executive  Order  12866/5ection 
202  of  the  Unfunded  Mandates  Reform 
Act  of  1995 

The  Department  is  seeking  public 
comment  on  various  optional  fringe 
benefit  methodologies  and  is  not 
proposing  any  specific  methodology. 
The  anticipated  cost  of  some 
alternatives  to  the  existing  methodology 
for  updating  SCA  health  and  welfare 
fringe  benefit  rates  may  exceed  the  costs 
associated  with  the  existing 
methodology.  Therefore,  adoption  of  an 
alternative  methodology  may  result  in 
increased  prociuement  costs  to  Federal 
agencies  who  award  SCA -covered 
service  contracts,  as  well  as  higher 
fringe  benefits  for  many  of  the  affected 
service  employees.  To  cover  that 
possibility,  the  Department  has  reached 
the  preUminary  conclusion  that  this 
notice  may  likely  result  in  a  rule 
deemed  an  economically  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866.  However,  the 
rule  will  not  include  any  Federal 
mandate  requiring  expenditures  by 
State,  local  or  tribal  governments  of 
$100  miUion  or  more  in  any  one  year. 
Preparation  of  the  required  analyses 
under  the  executive  order  and 


"  Of  course  any  expansion  of  the  surveys  or 
development  of  mora  refined  data  ba^s  would  havH 
to  be  funded  and  could  not  be  arcomplished 
imin«diately  Therefore,  if  pursued,  a  fringe  b«nefi! 
methodology  for  the  short-term  would  conlinuf  to 
be  required. 


'JCreaiii)(  a  Government  That  Works  Better  and 
Costs  Less.  Reinventing  Federal  Procurement 
(Accompanying  Heporl  of  the  National  Performance 
Review),  Office  of  the  Vice  Preaident,  September 
1993.  page  37 


^^SCA  covers  contract  services  furnished  "in  tba 
United  States  "  The  geographical  area  included  in 
this  term,  as  defined  in  §  8(d).  requires  changes  to 
conform  to  the  Treaty  of  Friendship  Between  the 
United  States  and  the  Republic  of  Kiribati.  T.LA.S. 
No.  10777.  ratified  June  21.  19183.  and  the  Compact 
of  Free  Association  between  the  United  States  and 
the  Governments  of  Marshall  Islands  and  the 
Federated  States  of  Micronesia  which  was  placed 
into  effect  by  the  President  on  November  3. 1986, 
pursuant  to  Pub.  L.  9^239. 


Unfimded  Mandates  Reform  Act  must 
necessarily  await  the  compilation  of 
related  economic  data. 

As  noted  in  the  discussion  under 
Alternative  II-B,  the  Department  is  in 
the  process  of  developing  data  to 
establish  more  reliable  information  on 
the  occupational  mix  of  service 
employees  engaged  in  the  performance 
of  SCA-covered  contracts.  Based  on  data 
collected  by  the  Federal  Procurement 
Data  System  for  Fiscal  Year  1994,  a 
statistical  survey  will  provide  specific 
information  on  service  contract 
employment  by  occupation  within  SIC 
industry  classifications.  The 
information  collected  should  also 
provide  a  basis  for  more  reliable 
estimates  of  the  economic  impact  of  the 
various  proposed  alternatives. 

Due  to  the  time  constraints  imposed 
by  the  district  court,  discussed  above,  it 
is  not  feasible  to  publish  the  impact 
analysis  for  comment  with  the  proposed 
rule.  Instead,  the  analysis  will  be 
published  as  soon  as  possible  for 
comment.  Comments  will  be  reviewed 
prior  to  promulgation  of  a  final  rule.  In 
the  meantime,  if  commenters  have 
empirical  evidence  which  would  assist 
in  developing  the  analysis  or  evaluating 
the  data,  it  would  be  welcome  at  this 
time. 

DC.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
Public  Law  96-354  (94  Stat.  1164;  5 
U.S.C.  601  et  seq.),  Federal  agencies  are 
required  to  prepare  and  make  available 
for  pubhc  comment  an  initial  regulatorj- 
flexibility  analysis  that  describes  the 
anticipated  impact  of  proposed  rules  on 
small  entities.  The  Department  has 
prepared  the  following  Regulatory 
Flexibility  Analysis  regarding  this  rule. 

(1)  Reasons  Why  Action  Is  Being 
Considered 

The  McNamara-O'Hara  Service 
Contract  Act  of  1965  (SCA)  requires  that 
the  Department  of  Labor  (DOL) 
determine  locally-prevailing  wages  and 
fringe  benefits  for  the  various  classes  of 
ser\'ice  employees  performing  contract 
work  subject  to  the  SCA.  Contracts  over 
$2,500  (if  the  predecessor  contract  was 
not  subject  to  a  collective  bargaining 
agreement)  are  required  to  contain  wage 
determinations  issued  by  DOL  that 
specify  the  minimum  monetary  wages 
and  fringe  benefits  that  must  be  paid  to 
the  various  classes  of  workers  who 
perform  work  on  the  service  contract, 
based  upon  rates  determined  by  DOL  to 
be  prevailing  in  the  locality  where  the 
work  is  to  be  performed.  As  discussed 
previously,  fringe  benefit  data  are  not 
generally  available  on  an  occupation- 
specific  or  on  a  locality  basis,  which 


prompted  DOL  to  issue  fringe  benefit 
determinations  for  health  and  welfare 
based  on  nationwide  data  ever  since 
SCA  was  enacted. 

The  Service  Employees  International 
Union  (SEIU)  sued  DOL  in  March  1991 
in  the  United  States  District  Court  for 
the  District  of  Columbia  over  the 
longstanding  administrative  practice, 
since  1976.  of  issuing  two  nationwide 
rates  for  health  and  welfare-fringe 
benefits,  and  for  failure  to  periodically 
update  SCA  H&W  fringe  benefit  levels 
which,  at  that  time,  had  not  been 
updated  since  1986  [SEIU  v.  Martin,  CA 
No.  91-0605  (JFP)  (D.D.C.  April  1, 
1992)).  In  this  court  challenge,  the 
district  court  remanded  the  case  to  DOL 
for  exhaustion  of  administrative 
remedies  and  final  agency  action,  which 
led  to  the  decision  of  DOL's  Board  of 
Service  Contract  Appeals  that  remanded 
the  matter  to  the  Wage  and  Hour 
Division  to  consider  alternative 
methodologies  for  implementing  the 
statutory  objectives  (BSCA  Case  No.  92- 
01  (August  28,  1992)  and  Case  No.  93- 
08  (September  23,  1993)).  The  proposed 
rulemaking  alternatives  are  being 
considered  in  order  to  develop  a 
methodology  for  establishing  prevailing 
SCA  fringe  benefits  consistent  with 
statutory  requirements.  In  the 
meantime,  SEIU  moved  the  district 
court  to  reopen  its  case  against  the 
Department.  The  district  court 
dismissed  the  case  without  prejudice  to 
SEIU's  right  to  reopen  for 
reconsideration  upon  a  showing  that 
DOL  has  not  adopted  a  final  rule  in  this 
matter  by  July  31,  1996  [SEIU  v.  Reich. 
CA  No.  91-0605  (CRR)  (D.D.C.  Jaiiuar>' 
19,  1996)). 

(2)  Objectives  of  and  Legal  Basis  for 
Rule 

These  regulations  are  issued  under 
the  authority  of  the  McNamara-O'Hara 
Service  Contract  Act  of  1965  (SCA)  (41 
U  S.C.  351  et  seq.].  Public  Law  89-286, 
79  Stat.  1034,  as  amended  by  Public 
Law  92-473,  86  Stat.  789;  by  Public  I^w 
93-57,  87  Stat.  140,  and  by  Pubhc  Law 
94-489.  90  Stat.  2358.  The  objective  of 
these  regulations  is  to  provide  effective 
procedu'-ps  for  implementing  SCA  s 
statutory  requirement  that  DOL 
determine  prevaiUng  health  and  welfare 
fringe  benefits  that  are  to  be  specified  in 
wage  determinations  included  in  SCA- 
covered  service  contracts,  which 
benefits  are  required  to  be  furnished  to 
the  vanous  classes  of  service  employees 
performing  work  on  SCA-covered 
contracts. 


(3)  Number  of  Small  Entities  Covered 
Under  the  Rule 

The  definition  of  small  business 
varies  considerably  depending  upon  the 
pohcy  issues  and  circumstances  under 
review,  the  industry  being  studied,  and 
the  measures  used.  The  Small  Business 
Administration's  Office  of  Advocacy 
generally  uses  employment  data  as  a 
basis  for  size  comparisons,  with  firms 
having  fewer  than  100  employees  or 
fewer  than  500  employees  defined  as 
small.^^ 

Statistics  pubUshed  by  the  Internal 
Revenue  Service  indicate  that  in  1990, 
an  estimated  20.4  million  business  tax 
returns  were  filed  for  4.4  milhon 
corporations,  18  miUion  partnerships, 
and  14.2  million  sole  proprietorships, 
most  of  which  are  "small" — fewer  than 
7,000  would  qualify  as  large  businesses 
if  an  employment  measure  of  500 
employees  or  less  is  used  to  define 
small  and  mediimi-sized  businesses." 

Federal  procurement  data  are 
compiled  and  reported  by  the  Federal 
Procurement  Data  Center  (FPDC)  in  the 
Federal  Procurement  Data  System 
Federal  Procurement  Report 
(Washington,  D.C:  U.S.  Government 
Printing  Office).  The  value  of  Federal 
contracts  and  volume  of  contract 
"actions"  are  ciurently  reported 
indindually  to  the  FPDC  for  contract 
actions  exceeding  $25,000;  actions  of 
less  than  $25,000  are  reported  only  in 
the  aggregate.  A  contract  "action" 
differs  from  an  initial  contract  "award 
because  a  single  contract  may  involvp 
more  than  one  action — for  example,  a 
modification  to  an  initial  contract  award 
is  reported  to  the  FPDC  as  a  separate 
action  and  may  involve  the  obligation  or 
de-obligation  of  funds. 

Small  businesses  were  awarded  $58.8 
billion  of  the  $184.2  billion  spent  by  the 
Federal  government  on  goods  and 
services  in  Fiscal  Year  (F\')  1989, 
including  $31.6  billion  awarded  directly 
to  small  firms  and  $27.2  billion  awarded 
to  small  subcontractors  by  Federal 
prime  contractors  -''  Small  firms 
accounted  for  more  than  one-half  (51  3 


-'The  Sta'.e  of  Smaii  Business;  A  Report  of  ihe 
President  Transmitted  to  '.he  Congress  (1991 1. 
Together  with  The  .\.nnuL!  Repor  on  Small 
Business  and  Conipict.iion  o:  the  L'  S  Small 
Bas!.':esi  .A.iniinisl.-a.'ion  ,'!  nited  States 
Govermr.er.t  Printing  Off.ce.  Washirigton  D  C. 
1991).  p.  19  .^  more  detaiie.i  breal-down  e.so  used 
is   jrder  20  employees  \tr\  smaii:  20-99  smaii: 
100-499.  medioni-s.zec.  ai;C  ove:  500  large  in 
general,  a  business  bidcr.g  on  a  government 
contract  is  regarriec  as  small  if  it  l.si  fewer  ttian  500 
e.i-plc.vees  (see  p.  221' 

-■  IS  Depanmcr.t  of  the  Treasary.  Internal 
Revenue  Sen  ice  SOI  BuHelin  (Spring  1990)  Tatiie 
19.  .'epr,nted  Oy  SB.\  in  The  State  of  Srrui'.i  B  jsmess 
;i99ll.  Id  ,  p.  21. 

■"Id  .  p.  220 
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percent)  of  the  value  of  contracts  under 
$25,000,  but  onlv  14  1  percent  of  those 
over  $25,000  in  FY  1989;^^  Since  FY 
1979  when  the  FPDC  first  began 
reporting  procurement  data  regularly, 
the  share  of  Federal  procurement  dollars 
awarded  to  small  finns  has  fluctuated 
between  14  and  16  percent  over  the 
entire  period— for  FY  1989  it  was  14  1 
f)ercent  overall. 

Of  the  major  product/ service 
categories  under  which  contract  actions 
are  reported  to  the  FPDC.  the  "other 
services"  category  (which  includes  a 
variety  of  non-construction  activities 
ranging  from  technical,  sociological, 
administrative,  and  other  professional 
services,  to  installation,  maintenance, 
and  repair  of  equipment)  amounted  to 
28.9  percent  of  the  total  Federal  prime 
contract  actions  reported  individually  in 
FY  1989.  Small  busiiiesses  were 
awarded  $6.8  biUion  or  14.7  percent  of 
the  contract  dollars  awarded  for  services 
in  FY  1989. -« 

This  FPEK;  data  on  small  business 
awards  does  not  correlate  precisely  with 
the  number  of  contrail  actions  or 
contract  dollars  awarded  that  are  subject 
to  the  SCA.  HowevtT.  the  "services" 
category  can  be  considered  a  ndiable 
proxy  for  analyzing  the  universe  of 
SCA-covered  contracts  reported  to  the 
FPDC  that  may  be  awarded  tu  small 
businesses  Of  a  total  502. IIH  contract 
actions  valued  at  $177  8  billion  that 
were  individually  reported  to  the  FPEK. 
in  FY  1992  (i  e  ,  actions  over  S25.000 
each),  82,957  contract  actions,  valued  at 
$18.1  billion,  were  cidssified  as  subject 
to  the  SCA.-"  Of  these  awards,  we 
estimate  that  $2.66  billion  (14.7  percent) 
went  to  small  businesses.  These  figures, 
however,  do  not  include  anv  portion  of 
the  contract  actions  not  individually 
reported  but  reported  in  summary  to  the 
FPDC.  which  totaled  19  6  million 
contract  actions  valued  at  $22.02 
billion  ^  Based  upon  the  percentage  of 
contract  actions  ami  c  ontract  dolkirs  in 
the  services  category  that  were  reported 
indiviiiuallv  to  FPLK;  as  being  subject  to 
SCA.  we  estimate  that  an  additional 
2.905.096  actions,  \alued  at  $2  2  billion, 
of  the  actions  rr^pcirted  in  summary  to 
the  FPDC  were  sub|ec!  t>)  SC.-\   Of  th.:se 
awards,  we  estiin  itt-  thiit  $1  1  billi.in  (50 
percent)  went  \o  sir.'ll  businrs-  "s 

No  f:urrent  liinplnvihent  data  are 
dV'iilable  b\  size  of  hu-.iiies->  th  it  would 
rel ite  to  Federal  ci.rJi.Kis  awarde'' 
siib|oi  t  to  SCA,  (The  SR.-\  nva^ures 

^  /^,  < 

■'III    ;ip   d^  I   JJ"!  A  -'  iv  2i; 
■' t-t>  i.T.i,  >'•  1.  .I'r.-..  ■■'  I  •,i!.:  '-.•;•  IT'  S!  j.nil  •  (i 
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employment  change  on  a  current  basis 
for  each  small-or  large-business- 
duminated  industry  using  Bureau  of 
Labor  Statistics  payroll  data.") 

(4)  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rule 

This  proposed  rule,  which  relates  to 
the  procedures  to  be  followed  by  DOL 
for  determining  prevailing  health  and 
welfare  fringe  benefits  to  be  paid  to 
service  employees  working  on  Federal 
service  contracts  covered  by  SCA. 
contains  no  reporting,  recordkeeping,  or 
other  compliance  requirements 
applicable  to  small  businesses. 
However,  some  of  the  proposed 
alternatives  may  involve  additional 
recordkeeping.  All  SCA-covered 
contractors  (including  small  businesses) 
are  required  to  maintain  records 
specified  under  29  CFR  Part  4  that 
demonstrate  compliance  with  the 
statutory  requirements  to  furnish 
equivalent  fringe  benefits  or  cash 
equivalents  at  not  less  than  prevailing 
r.ites 

(5)  Relevant  Federal  Ruirs  Duplicating. 
Overlapping  or  Conflicting  With  the 
Rule 

There  are  currently  no  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  proposed  rule. 

(fil  Differing  Compliance  or  Reporting 
Requirements  for  Small  Entities 

This  proposed  rule,  as  noted,  relates 
to  tXDL  procedures  for  determirung 
prevailing  health  and  welfare  fringe 
benefits  for  service  employees  on  SCA- 
covered  service  contracts.  At  this  time, 
the  rule  contains  no  reporting, 
recordkeeping,  or  other  compliance 
requirements  applicable  to  small 
businesses.  Moreover,  the  requirement 
to  provide  prevailing  fringe  benefits 
applies  to  ail  contracts  m  excess  of 
$2,500,  and  establishing  different 
requin-ments  for  small  entities  is  not  a 
valid  alternative  under  the  terms  nf  th** 
statute  However,  under  the  express 
terms  of  the  statute  all  SC.-\-covernd 
contractors  mav  discharge  their 
nbli^ations  to  tii;nish  prevailini?  fringe 
ben.'fits  under  .SCA  "*    *    *  by 
furn'shiru'  uiv  fquivalent  combm.itions 
of  fnni;e  benetlts  or  by  making 
fjii' vili-nt  or  differential  payments  in 
cash  andt  r  rules  and  regulations 
pst.jb'ishfd  bv  tne  Secretar\'  *    *    *." 
which  aie  set  forth  at  29  CTR  i^  4.1  77. 


/•)  .  n.  U 


(7)  Clarification,  Consolidation  and 
Simplification  of  Compliance  and 
Reporting  Requirements 

As  noted,  this  proposed  rule 
pertaining  to  DOL  procedures  for 
determimng  prevailing  fringe  benefits 
under  SCA  contains  no  new  compliance 
or  reporting  i^uirements  for  small 
entities 

(8)  Use  of  Other  Standards 

Given  the  stated  objectives  of  the 
statute,  compliance  by  contractors  can 
only  be  achieved  through  performance 
rather  than  design  standards — i.e.,  the 
Secretary  is  required  by  the  Act  to 
determine  the  prevailing  wages  and 
fringe  benefits  to  be  paid  by  service 
contractors.  The  available  alternative 
methodologies  that  are  being  considered 
and  put  forth  in  this  proposed  rule  are 
discussed  in  the  preamble  above  and  are 
not  repeated  here. 

(9)  Exemption  From  Coverage  for  Small 
Entities 

Exemption  from  coverage  under  this 
rule  for  small  entities  would  not  be 
appropriate  given  the  statutory  mandate 
of  SCA  that  all  contractors  (large  and 
small)  performing  on  SCA-covered 
contracts  furnish  prevailing  fringe 
benefits  to  service  employees 
performing  on  Federal  service  contracts. 
Further  exclusion  of  such  small 
businesses  from  data  collected  to 
determine  prevailing  fringe  benefits 
would  also  be  impractical,  and  would 
distort  determinations  of  prevailing 
fiinge  benefits,  possibly  to  the  detriment 
of  small  businesses. 

Summary 

Based  upon  the  foregoing  analysis,  the 
revised  procedures  contained  in  this 
proposed  rule  are  expected  to  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  the  Regulatory- 
Flexibility  Act.  This  impact  is  mitigated 
in  some  respects  by  the  statutory' 
authority  for  SCA-covered  contractors  to 
discharge  their  obligations  to  furnish 
prevailing  fringe  benefits  by  furnishing 
any  equivalent  combinations  of  fringe 
benefits  or  by  making  equivalent  or 
differential  payments  in  cash. 

Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste.  Administrator.  Wage  and 
Hour  Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  4 

Administrative  practice  and 
procedures.  Employee  benefit  plans. 


Government  contracts,  Investigations, 
Labor,  Law  enforcement,  Minimum 
wages,  Penalties,  Recordkeeping 
requirements.  Reporting  requirements. 
Wages. 

Signed  at  Washmg'on,  DC.  on  this  26th  day 
of  April.  1996. 

Maria  Echaveste. 

Adnunistrator  Wogeund  HourDivision. 
[PR  Doc  96-107M7  Filed  5-1-96:  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  159 

[Doclcat  No.  28556;  Amendment  No.  159- 
32] 

RIN2120-nAG05 

Removal  of  Part  159;  National  Capital 
Airports 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Final  rule:  request  for  comment. 

SUMIMARY:  The  FAA  is  removing  part 
159,  entitled  "National  Capital 
Airports."  from  Title  14,  Code  of 
Federal  Regulations  (14  CFR).  That  part 
has  prescribed  regulations  for  the  use 
and  occupancy  of  Washington  National 
Airport  and  Washington  Dulles 
International  Airport,  which  now  are 
operated  by  the  Washington 
Metropolitan  Airports  Authority  and  not 
by  the  Federal  government.  Similar 
regulations  have  been  adopted  by  the 
Airports  Authority,  and  the  Federal 
regulations  no  longer  govern  use  and 
occupancy  at  either  airport  This 
rulemaking  action  will  remove 
unnecessary  Federal  regulations  from 
the  Code  of  Federal  Regulations 
EFFECTIVE  DATE:  The  final  rule  is 
effective  May  2,  1996.  Comments  on  this 
action  must  be  received  on  or  before 
lune  3,  1996. 

ADDRESSES:  Comments  on  this  notice 
may  be  delivered  or  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (ACfC-200), 
Docket  No.  28556.  Room  915C,  800 
Independence  Avenue,  SW  , 
Washington,  DC  20591.  Comments 
submitted  must  be  marked:  "Docket  No. 
28556."  Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprnu:mt«@mail. hq.faa.gov. 
Comments  may  be  examined  in  Room 
9150  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Hehir.  .Airport  Safety  and 
Compliance  Branch  (A.'X.S-SIO),  Office 
of  Airport  Safety  and  Standards.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW  , 
Washington.  DC  20591;  telephone  202- 
267-8224. 

SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

The  final  rule  will  remove  part  159 
from  Title  14  of  the  Code  of  Federal 
Regulations  and  clahf\'  that  the 


Washington  Metropolitan  Airports 
Authority  is  responsible  for  adoption 
and  enforcement  of  regulations  that 
apply  to  National  Airport  and  Dulles 
International  Airport.  This  final  rule  is 
an  administrative  and  procedural  action 
consistent  with  the  objectives  of 
F,.xecutive  Order  12866.  Because  these 
regulations  are  no  longer  in  effect  by 
operation  of  law.  the  final  rule  is  being 
adopted  without  notice  and  prior  public 
comment.  However.  DOT  regulatory 
policies  and  procedures  encourage 
operating  administrations  to  provide  an 
opportunity  for  public  comment  on 
regulations  issued  without  prior  notice. 

Accordingly,  interested  persons  are 
invited  to  participate  in  this  rulemedung 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
promulgating  the  final  rule  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  agency.  The  action 
taken  in  this  final  rule  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  both  before  and  after 
the  closing  date  for  comments  will  be 
available  for  review  by  interested 
persons  in  the  Rules  Docket.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  included  in  the 
docket.  Commenters  who  would  like  the 
FAA  to  acknowledge  receipt  of 
comments  on  this  final  rule  must 
include  with  the  comments  a 
preaddressed.  stamped  postcard  that 
states  "Comments  to  Docket  No.  28556." 
The  postcard  will  t>e  date-stamped  and 
returned  to  the  commenter. 

Background 

On  October  18,  1986.  the 
Metropolitan  Washington  Airports  Act 
of  1986  was  signed  by  the  President  (49 
use.  App.  2452  et  seq.).  The  1986  act 
authorized  the  Federal  government  to 
transfer  operating  responsibility  for 
Washington  National  Airport  emd 
Washington  Dulles  International 
Airport,  under  a  long-term  lease  of  50 
years,  to  an  independent  local  agency. 
That  local  agency  is  the  Metropolitan 
Washington  Airports  Authority — a 
public  body  with  regulatory  authority 
created  under  the  laws  of  the 
Commonwealth  of  Virginia  and  the 
District  of  Columbia.  One  of  the 
purposes  of  the  1986  act  was  to 
"achieve  local  control,  management, 
operation,  and  development"  of  both 
airports  (49  U.S.C.  App.  2453(a)).  Part  of 
that  local  control  includes  day-to-day 


operation,  and  regulation  of  the  use  and 
occupancy,  of  both  airports  by  the  local 
Airports  Authority. 

In  the  1986  act.  Congress  provided  a 
mechanism  to  facilitate  smooth 
transition  of  operational  control  and 
responsibility  to  the  Airports  Authority, 
such  as  ensuring  the  continuation  of 
regulations  that  governed  the  use  and 
occupancy  of  National  Airport  and 
Dulles  International  Airport.  Under 
§  6005(c)(5)  of  the  act  (49  U.S.C.  App. 
2455(c)(5)),  the  regulations  in  part  159 
were  to  become  the  regulations  of  the 
Metropolitan  Washington  Airports 
Authority  on  June  7,  1987,  the  date  the 
long-term  lease  between  the  Federal 
government  and  the  Airports  Authority 
was  effective.  Under  the  1986  act.  those 
regulations  were  to  be  effective  as 
regulations  of  the  Airports  Authority 
until  modified  or  revoked  by  the 
Airports  Authority  under  procedures 
developed  for  such  administrative 
actions. 

This  transition  mechanism  was 
intended  to  enable  the  Metropolitan 
Washington  Airports  Authority  to 
continue  to  rely  on  the  Federal 
regulations,  with  certain  exceptions 
noted  in  the  1986  act.  for  only  a  short 
time.  However,  on  April  1.  1987.  the 
Metropolitan  Washington  Airports 
Authority  adopted  its  own  regulations 
for  National  Airport  and  Dulles 
International  Airport  by  Resolution  87- 
5.  Thus,  use  and  occupancy  regulations 
actually  were  effective  shortly  after 
formation  of  the  Airports  Authority  on 
October  18.  1986.  and  several  months  in 
advance  of  the  lease  effective  date  of 
June  7.  1987.  Adoption  of  those 
regulations  by  the  Airports  Authority 
essentially  eliminated  the  need  for 
regulations  contained  in  14  CFR  part 
159. 

Congress  authorized  the  Airports 
Authority  to"*   *   *  maintain,  improve, 
operate,  protect,  and  promote  *   •   *" 
the  Washington  Metropolitan  Airports 
(49  U.S.C.  2457(c).)  The  Airports 
Authority's  regulations,  adopted  in 
1987,  assist  the  daily  operation  of  the 
airports  and  have  been  effective  and 
used  continuously  by  the  Airports 
Authority  and  the  public  since  the 
creation  of  the  local  entity  and  the 
transfer  of  both  airports.  Copies  of  the 
regulations  generally  are  available  at 
local  libraries  near  either  airport  and 
upon  request  from  the  Office  of  Legal 
Counsel  for  the  Metropolitan 
Washington  Airports  Authority.  The 
Office  of  Legal  Counsel  is  located  in 
Alexandria,  Virginia;  the  telephone 
number  is  (703)  739-8615. 


Recent  Regulatory  Reviews 

Both  DOT  and  the  FAA  have 
conducted  regulatory  reviews  and 
requested  comment  on  regulations  that 
could  be  eliminated  to  reduce  any 
unnecessary  or  undue  regulatory 
burdens  consistently  with  the  FAA's 
statutory  safety,  security,  and  public 
interest  responsibihties.  (See  57  FR 
4744,  February  7, 1992;  59  FR  1362. 
January  10,  1994.)  There  were  no 
comments  supporting  retention  or 
advocating  elimination  of  part  159  in 
response  to  either  request  for  comment. 
In  both  notices  of  regulatory  review, 
DOT  and  the  FAA  stated  that  changes, 
including  repeal  where  appropriate, 
would  be  considered  to  ensure  that 
regulations  and  regulatory  programs 
were  consistent  with  Presidential 
direction  regarding  the  regulator\' 
review.  EUminating  the  regulations  in 
part  159  is  consistent  with  the 
requirements  of  Elxecutive  Order  12866 
(September  30, 1993).  Specifically,  that 
order  requires  Federal  agencies  to 
"identify  regulations  that  are 
cumulative,  obsolete,  or  inconsistent, 
and  where  appropriate,  eliminate  or 
modify  them." 

This  action  will  not  alter  any  existing 
responsibility  for,  or  the  enforcement  of, 
the  regulations  that  now  apply  to  use 
and  occupancy  of  Washington  Nationetl 
Airport  and  Washington  Dulles 
International  Airports.  Despite  legal 
challenges  to  certain  provisions  of  the 
1986  act,  the  validity  of  the  regulations 
adopted  in  1987  by  the  Airports 
Authority  has  not  been  questioned.  (See 
501  U.S.  252  (1991)  and  36  F.3d  97 
(1994),  115  S.Ct.  934  (1995).)  In 
addition,  a  specific  savings  clause 
included  in  subsequent  legislation 
enacted  in  1991  would  ensure  the 
continued  vitaHty  of  the  regulations 
adopted  in  1987.  (See  7004(b)  of  Pub.  L. 
102-240,  December  18,  1991.)  The 
Airports  Authority,  the  Federal 
government,  and  the  public  continue  to 
rely  on  the  local  regulations,  and  not  the 
Federal  regulations  in  part  159.  for  use 
and  operations  at  both  airports.  The 
FAA  does  not  envision  any  future  need 
for  the  Federal  regulations  on  the  part 
of  the  Federal  government,  the  general 
public,  or  the  Airports  Authority. 
Continued  publication  of  these 
regulations  is  neither  necess£iry  nor 
cost-effective  and  they  should  be 
removed  from  the  CFR. 

Paperwork  Reduction  Act 

There  is  no  requirement  to  collect  or 
submit  information  associated  with  this 
rulemaking.  Any  information  collection 
requirements  associated  with  part  159 
will  be  eliminated  when  this  part  is 


removed  from  the  Code  of  Federal 
Regulations.  Therefore,  there  are  no 
issues  of  compliance  regarding  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-5111).  as  amended  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22. 1995),  or  OMB 
implementing  regulations  (60  FR  44978; 
August  29,  1995). 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
regulations.  The  Act  requires  Federal 
agencies  to  analyze  the  economic  effect 
of  regulatory  changes  on  small  entities. 
A  regulatory  flexibihty  analysis  is 
required  if  a  proposal  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  Removing  these  obsolete  and 
possibly  inconsistent  regulations  that 
apply  only  to  the  Washington 
MetropoUtan  Airports  will  not  have  a 
significant  effect  on  any  small  busmess 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  or  FAA  Order 
2100. 14A,  "Regulatory  FlexibiUty 
Criteria  and  Guidance,"  which 
establishes  threshold  costs  and  size 
standards  to  assist  comphance  with  the 
act. 

International  Trade  Impact  Analysis 

The  Office  of  Management  and  Budget 
directs  Federal  agencies  to  assess  the 
effect  of  regulatory  changes  on 
international  trade.  Removing  part  159 
will  have  no  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
countries  or  foreign  firms  doing 
business  in  the  United  States.  Thus, 
adopting  this  final  rule  will  not 
constitute  a  barrier  to  international 
trade. 

Federalism  Implications 

The  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  In  fact,  adopting 
this  final  rule  is  consistent  with  the 
transfer  of  operating  authority  and 
responsibihty  to  a  local  pubUc  entity  as 
directed  by  Congress  in  the  Washington 
Metropohtan  Airports  Act  of  1986. 
Therefore,  in  accordance  with  Executive 
Order  12612,  this  final  rule  does  not 
have  sufficient  federalism  impacts  to 
warrant  the  preparation  of  a  federalism 
assessment. 


Conclusion 

Removing  part  159  from  the  Code  of 
Federal  Regulations  is  not  a  significant 
regulatory  action  under  the  criteria  in 
Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review," 
issued  on  September  30, 1993  (58  FR 
51735;  October  4,  1993),  or  the  guidance 
issued  by  the  Office  of  Management  and 
Budget  for  implementation  of  E.O. 
12866  (dated  October  12,  1993).  This 
rulemaking  action  also  is  not  significant 
under  DOT  Order  2100.5,  "PoUcies  and 
Procedures  for  SimpUfication,  Analysis, 
and  Review  of  Regulations  "  Removing 
part  159  is  not  expected  to  have  any 
economic  impact  on  the  use  and 
occup)ancy  or  daily  operation  of  the 
Washington  Metropolitan  Airports.  The 
FAA  has  not  identified  any  specific 
economic  consequences  attributable  to 
eliminating  these  redundant  regulations. 
To  the  extent  this  rulemaking  action  has 
any  economic  impact,  the  only  impact 
will  be  the  savings  to  the  Federal 
government  realized  by  discontinuing 
pubUcation  of  this  pari  in  the  CFR.  If 
there  are  any  costs  or  benefits  associated 
with  removing  part  159,  the  FAA 
expects  their  value,  if  any,  to  be 
minimal  under  the  criteria  of  apphcable 
Executive  Orders,  statutes,  or 
regulations.  Since  there  are  no  costs 
expected  to  accrue  and  only  minimal 
benefits  are  anticipated,  the  FAA  is  not 
required  to  prepare  a  full  regulatory 
evaluation  of  this  final  rule. 

Reason  for  No  Notice  and  Immediate 
Adoption 

Under  §  6005(c^(5)  of  the  Metropolitan 
Airports  Act  of  1986  (49  U.S.C.  App. 
2455(c)(5)).  the  regulations  in  part  159 
were  to  become  the  regulations  of  the 
Metropolitan  Washington  Airports 
Authority  on  June  7.  1987.  the  date  the 
long-term  lease  between  the  Federal 
government  and  the  Airports  Authority 
was  effective.  Under  the  1986  act.  those 
regulations  were  to  be  effective  as 
regulations  of  the  Airports  Authority, 
until  modified  or  revoked  by  the 
Airports  .Authority,  under  procedures 
developed  for  such  administrative 
actions. 

On  April  1,  1987.  the  MetropoUtan 
Washington  Airports  Authority  adopted 
its  own  regulations  for  National  Airport 
and  Dulles  Uitemational  Airport  by 
Resolution  87-5.  Thus,  local  use  and 
occupancy  regulations  actually  were 
'effective  shortly  after  formation  of  the 
Airports  Authority  on  October  18,  1986. 
and  several  months  in  advance  of  the 
lease  effective  date  on  [une  7,  1987.  The 
regulations  authorized  by  Congress  and 
adopted  by  the  local  agency  for  the 
expressed  purpose  of  transferring 
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operating  authority  and  responsibility 
for  the  airports  have  been  effectiye  and 
used  continuously  by  the  Airports 
Authority  and  the  public  since  the 
creation  of  the  local  entity  and  the 
transfer  of  both  airports.  The  r^ulations 
are  generally  available  at  local  libraries 
near  either  airport  and  are  available 
upon  request  from  the  Office  of  l,egal 
Counsel  for  the  Metropolitan 
Washington  Airports  Authority 
Adoption  of  the  final  rult>,  therefore, 
will  have  mi  effect  on  operations  of  the 
Metropolitan  Washington  .Mrports,  the 
users  of  the  airport,  the  general  publii  , 


the  Airports  .'\uthoiity  or  the  Federal 
government. 

.Arcordinglv    -lotirp  ind  pubhf" 
comment  are  unnecessary  In  addition, 
good  cause  exists,  under  §  553(d)  of  the 
Administrative  Procedure  Act  (5  li.vS  C' 
553(d)).  to  make  this  amendment 
effective  in  fewer  than  30  davs.  In 
iccordance  with  EXDT  regulatnrv 
policies  and  procedures,  an  opportimitv 
for  public  comment  on  the  final  rule  is 
provided. 

List  of  Subjects  in  14  CFR  Part  159 

An  carriers,  Air  traffic  control, 
.■\ircraft,  Airports.  District  of  Columbia. 


•ederal  buildings  and  facilities,  Fire 
jrevention.  I-aw  enforcement.  Reporting 
ind  "-e^nrdkeBping  requirements, 
^ecuriiy  measures.  '  raltic  regulations. 

The  .\inendinent 

Accordingly,  pursuant   o  49  I'  S.C. 
44701.  the  Federal  Aviation 
-Administration  amends  14  CFK  by 
emoving  part  159 

Issued  in  Washington,  t'X  ,  on  .-Xpnl  26, 
1996 

David  R.  Hinsun. 

Administrator 

|FR  Doc.  96-10824  Filed  5-1-96,  8:45  am] 
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UMI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  201 
[Docket  No.  FR-a718-4-01] 

RIN  2502-AG32 

Office  of  ttie  Assistant  Secretary  for 
Housing — Federai  Housing 
Commlssionen  Title  I  Property 
Improvement  and  Manufactured  Home 
Loan  Insurance  Pcpgrams 

agency:  Office  of  the  Assistant 
Secretary  for  Housing  Federal  Housing 
Commissioner.  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Department's  regulations  implementing 
its  property  improvement  and 
manufactured  home  loan  insurance 
programs  under  title  I,  section  2  of  the 
National  Housing  Act.  This  interim  rule 
amends  the  regulations  to  codify 
program  changes  that  were  previously 
effectuated  by  waivmg  various 
requirements  of  the  regulations,  under 
the  Secretary's  general  waiver  authority. 
The  interim  rule  also  makes  other 
changes  that  are  needed  to  clarify 
program  requirements,  to  enable  the 
Department  to  better  use  the  Title  1 
programs  in  accomplishing  its  mission, 
and  to  eliminate  unnecessary 
regulations. 

DATES:  Effective  date:  June  3,  1996. 
Comments  due  date:  July  1.  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk.  Office  of  the  General  Counsel. 
Department  of  Housing  and  Urban 
Development.  Room  10276.  451  Seventh 
Street  S\V  ,  VVashmgton.  DC  20410 
Communications  should  refer  to  the 
above  docket  numU^r  and  title  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m. -5:30  p  ni  eastern  time)  at  the 
above  address.  HUD  will  not  accept 
comments  sent  by  facsimile  (FAX) 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ).  Coyle,  Director.  Title  I 
Insurance  Division,  490  L'Enfant  HIaza 
East.  Suite  3214.  Washington.  DC;  20024. 
telephone  (202)  7S.=i-7400.  This  number 
is  not  toll-frt^e  Hearing-  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 
Requirements 

The  information  collection 
requirements  in  this  interim  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520)  and  were  assigned  OMB 
control  number  2502-0328.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Introduction 

Under  title  1.  section  2  of  the  National 
Housing  Act  (12  U.S.C.  1703).  the 
Department  insures  approved  lenders 
against  losses  sustained  as  a  result  of 
borrower  defaults  on  property 
improvement  loans  and  manufactured 
home  loans.  The  regulations 
implementing  the  Title  I  programs  are  in 
24  CFR  part  201. 

This  interim  rule  amends  part  201  to 
codify  program  changes  that  were 
previously  effectuated  by  waiving 
various  requirements  of  the  regulations, 
under  the  Secretary's  general  waiver 
authority  in  §  201.5(a).  The  Department 
informed  all  approved  Title  I  lenders  of 
these  changes  in  three  Title  1  Letters: 
TI-428,  issued  )uly  22.  1994:  TI-429. 
issued  October  6.  1994;  and  TI-431. 
issued  June  5.  1995. 

These  program  changes  were  the 
result  of  an  outreach  process  in  which 
the  Department  received 
recommendations  from  a  wide  variety  of 
program  participants,  including  lenders. 
State  and  local  government  agencies, 
nonprofit  organizations,  manufactured 
home  retailers  and  producers,  insurance 
companies,  trade  associations,  and 
owners  of  manufactured  homes.  They 
reflect  a  significant  redirection  of  the 
Title  1  programs  to  serve  community 
development  needs,  with  a  focus  on 
assisting  low-  and  moderate-income 
families  in  making  needed  repairs  to 
their  homes,  supporting  revitalization 
and  rebuilding  efforts  in  central  cities, 
upgrading  housing  in  rural  areas  and 
other  underserved  credit  areas,  and 
enabling  first-time  homebuyers  to 
purchase  affordable  housing. 

The  waivers  announced  in  TI— 428. 
TI-t29.  and  TI-431  were  limited  in 
duration  until  the  Department  could 
make  the  necessary  changes  in  the 
regulations.  .Accordingly,  as  of  the 
effective  date  of  this  interim  rule,  those 
waivers  are  no  longer  operative. 

This  interim  rule  also  amends  part 
201  to  make  other  changes  necessary  to 
clarify  program  requirements,  to  enable 


the  Department  to  better  utilize  the  Title 
I  programs  in  accomplishing  its  mission, 
and  to  eliminate  unnecessary 
regulations.  Each  of  the  program 
changes  is  discussed  in  the  sections  that 
follow. 

Changes  Affiecting  Both  Title  I  Loan 
Pro^&ms 

Changes  in  the  Title  I  regulations  that 
apply  to  both  property  improvement 
and  manufactured  home  loans  include 
the  following:  clarifying  dealer  approval 
requirements;  limiting  discount  points 
paid  by  borrowers;  prohibiting  discount 
points  from  being  collected  from 
dealers;  prohibiting  penalties  for  loan 
prepayment;  permitting  financial 
assistance  in  meeting  the  borrower's 
initial  payment;  providing  that  eligible 
fees  and  charges  will  be  established  by 
the  Secretary,  but  removing  the  specific 
fees  and  charges  from  the  regulations; 
revising  flood  insurance  requirements; 
and  eliminating  the  annual  adjustment 
in  the  lender's  insurance  reserves. 

Dealer  Approval  Requirements 

Section  201.27(a)(2)  requires  that  the 
dealer's  financial  statement  be  prepared 
by  a  licensed  public  accountant.  This 
licensing  requirement  was  waived  in 
TI— 428.  because  the  Department 
determined  that  it  imposed  a  burden  on 
small  dealers,  particularly  in  the 
property  improvement  loan  program.  In 
place  of  the  licensing  requirement,  the 
Department  stated  that  it  expected  the 
lender  to  take  into  consideration 
whether  the  finemcial  statement  was 
prepared  by  someone  who  is 
independent  of  the  dealer  and  is 
qualified  by  education  and  experience 
to  prepare  such  statements. 

Accordingly,  this  interim  rule  amends 
§  201.27(a)(2)  by  eliminating  the 
requirement  that  the  financial  statement 
be  prepared  by  a  licensed  public 
accountcmt  and  substituting  the  phrase 
"someone  who  is  independent  of  the 
dealer  and  is  qualified  by  education  and 
experience  to  prepare  such  statements." 

Payment  of  Discount  Points  by 
Borrowers 

Section  201.13  states  that  the  lender 
and  the  borrower  may  negotiate  the 
amount  of  any  discount  points  to  be 
paid  by  the  borrower  as  part  of  the 
borrower's  initial  payment.  As  used  in 
the  Title  I  regulations,  the  Department 
intends  the  term  "discount  points"  to 
have  the  same  meaning  it  has 
throughout  the  banking,  finance,  and 
investment  communities — that  is.  an  up 
front  fee  charged  by  the  lender,  separate 
from  interest  but  part  of  the  total  finance 
charge,  that  is  to  increase  the  lender's 
yield  on  the  loan  to  a  competitive 


position  with  other  types  of 
investments. 

hi  recent  years,  property  improvement 
lenders  in  certain  areas  of  the  country 
have  been  charging  high  up-front  fees  to 
borrowers  and  calling  them  "discount 
points,"  although  they  seem  to  have  no 
relationship  to  the  lender's  overall  yield 
on  the  loan.  Rather,  they  are  being  used 
to  cover  the  lender's  costs  in  originating 
the  loan  and  marketing  the  Title  I 
program.  The  Department's  Monitoring 
Division  has  found  evidence  that  these 
"discount  points"  are  often  financed 
from  the  loan  proceeds,  in 
contravention  of  the  program 
regulations.  The  resuU  is  that  many  low- 
and  moderate-income  borrowers,  who 
are  otherwise  creditworthy  and  need 
Title  I  loans,  cannot  obtain  them 
because  of  the  high  discount  points. 

In  TI— 431.  the  Department  smnounced 
that  the  continued  practice  of 
borrowers'  being  charged  high  levels  of 
"discount  points"  when  there  was  no 
benefit  to  the  borrower  in  the  form  of  a 
lower  interest  rate  was  no  longer 
acceptable.  TI-431  stated  that  the 
collection  of  discount  points  from  the 
borrower  was  no  longer  permitted, 
unless  the  lender  could  demonstrate  a 
clear  relationship  between  the  charging 
of  discount  points  and  some  tangible 
benefit  to  the  borrower  such  as  a 
compensating  decrease  in  the  interest 
rate  being  charged. 

To  clarify  the  Department's  intent, 
this  interim  rule  amends  §  201.2  to 
define  "discount  points"  as  "a  fee 
charged  by  the  lender,  separate  from 
interest  but  part  of  the  lender's  total 
yield  on  the  loan  needed  to  maintain  a 
competitive  position  with  other  types  of 
investments.  One  discount  point  equals 
one  percent  of  the  principal  amount  of 
the  loan.  As  discount  points  on  the  loan 
increase,  the  interest  rate  can  be 
expected  to  decrease  in  a  fairly 
consistent  relationship." 

Payment  of  Discount  Points  by  Dealers 
Section  201.13  states  that  the  lender 
and  the  dealer  may  negotiate  the 
amount  of  any  discount  points  to  be 
paid  by  the  dealer  for  the  benefit  of  the 
borrovv-er  The  purpose  of  this  provision, 
which  was  added  to  the  regulations  in 
1986,  was  to  enable  the  dealer  to  assist 
the  borrower  by  paying  some  of  the  up- 
front costs  of  obtaining  a  Title  I  loan,  or 
by  buving  down  the  interest  rate  so  that 
the  borrower  could  qualify  for  the  loan. 
Some  lenders  have  abused  this 
provision,  charging  "discount  points"  to 
dealers  for  the  acceptance  of  borrowers 
with  marginal  credit,  and  inflating  the 
cost  of  home  improvements  to  the 
detriment  of  low-  and  moderate-income 
borrowers. 


In  TI-428,  the  Department  clarified 
that  certeiin  financeable  fees  and  charges 
incurred  by  the  lender  could  be  paid  by 
the  dealer.  TI-428  stated  that  the  dealer 
could  advance  the  funds  for  these  items 
and  could  be  reimbursed  by  the  lender 
from  the  loan  proceeds.  Alternatively, 
the  lender  could  advance  the  funds  for 
these  items  and  then  deduct  their  cost 
from  the  loan  proceeds  paid  to  the 
dealer.  In  either  case,  TI-428  made  clear 
that  there  must  be  full  disclosiu*  that 
these  items  had  been  added  to  the  price 
of  the  goods  and/or  services  being 
provided  by  the  dealer. 

The  Department  informed  lenders 
that,  with  this  clarification  on  the  fees 
and  charges  that  may  be  paid  by  dealers, 
the  collection  of  discount  points  from 
dealers  was  no  longer  necessary.  The 
Department  urged  lenders  to 
discontinue  the  practice  of  collecting 
discount  points  from  dealers  when 
those  points  were  uru^lated  to  the 
financeable  fees  and  charges.  The 
Department  advised  lenders  that,  if  they 
failed  to  comply  with  this  request 
voluntarily,  the  Department  would 
amend  the  regulations  to  prohibit  any 
collection  of  discount  points  from 

dealers. 

Since  TI-428  was  issued  on  July  22. 
1994,  the  Department's  Monitoring 
Division  has  found  that  many  lenders 
have  continued  the  practice  of 
collecting  "discount  points"  that  are  not 
for  the  benefit  of  the  borrower  and  bear 
no  relation  to  the  payment  of  fees  and 
charges  that  may  be  paid  by  the  dealer. 
Therefore,  this  interim  rule  amends 
§  201.13  to  prohibit  the  payment  of 
discount  points  by  any  party  other  than 
the  borrower.  Conforming  amendments 
are  also  made  to  §  201.26{a)(5)(ii). 
(b)(3)(vii),  (b)(4)(vii),  and  (h)(4)(viii). 

Loan  Prepayment  Without  Penalty 

Section  201.17  requires  that  the  loan 
note  contain  a  provision  permitting  full 
or  partial  prepayment  of  the  loan. 

That  section  previously  contained  a 
requirement  that  when  a  loan  was 
prepaid  in  full,  the  lender  must  rebate 
all  unearned  interest  on  the  loan,  except 
for  a  minimum  retained  handling  charge 
if  permitted  by  State  or  local  law  The 
Department  had  intended  this 
requirement  to  preclude  lender;,  from 
exacting  a  piepaymeni  penalty. 
The  Department  removed  this 
requirement  in  a  final  rule  published  in 
the  Federal  Register  on  October  18. 
1991  (56  FR  52414,  52430).  As  stated  in 
the  preamble  to  the  October  18,  1991 
final  rule,  the  Department  determined 
that,  since  interest  on  all  loans  with 
applications  approved  on  or  after 
January  15,  1986  must  be  calculated 
according  to  the  actuarial  method,  there 


should  be  no  unearned  interest,  and 
therefore  the  requirement  was 
unnecessary.  However,  in  amending 
§  201.17.  the  Department  inadvertently 
failed  to  include  the  replacement 
language  to  prohibit  lenders  from 
charging  a  prepayment  penalty  on  loans 
made  since  January  1986. 

Some  lenders  have  taken  advantage  of 
this  oversight  to  assess  penalties  of  as 
much  as  six  months'  advance  interest  on 
loans  that  are  prepaid  within  the  first 
five  years  of  the  loan  term.  Assessing  a 
high  prepayment  penalty  prevents  many 
borrowers  from  refinancing  their  loans 
to  take  advantage  of  lower  interest  rates, 
even  when  this  may  be  to  their  benefit. 
Prepayment  penalties  are  particularly 
troublesome  in  the  case  of  low-  and 
moderate-income  borrowers  who  do  not 
have  the  cash  reserves  to  pay  the 
penalty. 

Accordingly,  this  interim  rule  restores 
the  requirement  in  §  201.17  that  full  or 
partial  prepayment  of  the  loan  must  be 
without  penalty,  except  that  the 
borrower  may  be  assessed  reasonable 
and  customar\  charges  for  recording  a 
release  of  the  lender's  secunty  interest 
in  the  property,  if  permitted  by  State 
law. 

Financial  Assistance  on  the  Initial 
Payment 

Section  201.231a)  provides  that,  if  any 
part  of  the  borrower's  initial  payment  is 
loaned  to  the  borrower,  that  loan  must 
be  secured  by  property  or  collateral 
owned  by  the  borrower  independently 
of  the  property  securing  the  Title  I  loan. 
The  Department  has  had  several  cases  in 
which  financial  assistance  was  available 
from  a  gove-'iunental  agency  or 
nonprofit  organization  to  help  low-  and 
moderate-income  borrowers  meet  the 
up-front  costs  of  obtaining  a  property 
improvement  or  manufactured  home 
loan.  This  assistance  was  m  the  form  of 
a  loan  requiring  that  the  borrower 
pro\ide  a  "soft  second  "  lien  on  the 
property,  so  that  the  loan  might  be 
repaid  at  the  time  the  property  is  sold. 
In  these  situations,  the  Departraeni 
needs  greater  flexibility  to  allow  for 
exceptions  to  the  requirement  that  the 
loan  be  secured  by  a  different  propenx 

Accordingly,  this  interim  rule  amends 
§  201.23(a)  to  provide  that  if  any  part  of 
the  borrower's  initial  pavment  is  loaned 
to  the  borrower,  that  loan  must  be 
secured  by  property  or  collateral  owned 
by  the  borrower  independently  of  the 
property  securing  the  Title  I  loan,  imless 
the  Secretary's  prior  approval  is 
obtained  for  an  exception  to  this 
requirement. 
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Eligible  Fees  and  Charges 

Section  201.25(a)  establishes 
maximum  origination  fees  that  may  be 
charged  in  connection  with  any  new  or 
refinanced  Title  I  loan.  Section 
201.25fb)  Usts  those  fees  and  charges 
that  may  be  financed  in  a  property 
improvement  or  manufactured  home 
loan,  as  long  as  their  inclusion  does  not 
increase  the  total  principal  obligation 
beyond  the  maximum  loan  amounts  in 
§201  10  Section  201.25(c)  lists  fees  and 
charges  that  may  be  collected  from  the 
borrower  in  the  initial  payment,  but 
may  not  be  included  in  the  loan  amount 
or  otherwise  financ  ed  or  advanced  by 
the  dealer,  manufacturer,  or  any  other 
party  to  the  loan  transaction. 

ln'TI-42W  and  Ti-431.  the  Department 
waived  i>  201  25(a)  and  (c)(1)  to  increase 
the  ma.ximum  origination  fee  for  any 
new  property  improvement  loan  and  to 
permit  this  fee  to  be  financed.  In  TI- 
428.  the  Department  waived  §201. 25(c) 
(.1)  and  (4)  to  permit  recording  fees, 
recording  taxes,  filing  fees,  and 
documeniary  stamp  taxes  to  be  financed 
for  both  property  improvement  and 
manufactured  home  loans  In  that  letter, 
the  Department  also  waived 
§  2U1  25((j)(8)  to  permit  appraisal  fees  in 
connection  vMth  the  purchase  or 
refinancing  of  a  manufactured  home 
and/or  lot  to  be  financed 

However,  as  a  result  of  the 
Department's  page-by-page  review  of  its 
regulations,  it  has  determined  that  the 
inclusion  of  detailed  lists  of  eligible  fees 
and  charges  in  the  program  rt^ulations 
is  unnecessary  Changes  to  the  list  of 
eligible  tees  ami  charges  are  sometimes 
needed,  and  program  participants 
would  benefit  greatly  if  these  changes 
could  be  made  in  a  more  timely  manner 
than  through  the  rulemaking  process. 

.Accordingly,  this  interim  rule  amends 
§  201.25  (a)  and  (bj  to  provide  that  the 
Secretary  will  establish  a  list  of  fees  and 
charge.-,  that  may  be  included  in 
property  improvenitmt  loans  and 
manufactured  home  loans,  respectively, 
provuied  that  they  art*  incurred  in 
originating  the  loan  and  their  incilusion 
dfies  nut  increase  the  total  principal 
obligation  beyond  the  maximum  loan 
amounts  in  §201.10  The  interim  rule 
also  amends  §  201.25(c)  to  provide  that 
the  SecH'tary  wi!l  establish  a  li^t  of  fees 
and  charges  incurred  by  the  lender  that 
may  be  collected  from  th»;  borrower  ui 
the  initial  payment,  but  may  not  be 
included  in  the  loan  amount  or 
otherwise  financed  or  advanced  by  the 
dealer,  the  manufacturer,  or  any  other 
part\  to  the  loan  transacition 

(ioncurrentlv  with  the  publication  of 
this  interim  rule,  the  Department  will 
issue  a  Title  I  l>'tter  that  iilentifies  the 


specific  fees  and  charges  that  may  be 
financed  in  a  property  improvement  or 
manufactured  home  loan,  as  well  as  the 
fees  cmd  charges  that  may  be  collected 
from  the  borrower  but  may  not  be 
financed  in  the  loan.  The  fees  and 
charges  that  were  the  subject  of  waivers 
in  TI-428,  TI-429.  and  Tl-431  will  be 
included  in  the  Title  I  Letter. 

Revised  Flood  Insurance  Requirements 

fiection  201.28(a)  requires  flood 
insurance  coverage  if  the  property 
securing  a  Title  I  loan  is  located  in  a 
special  flood  hazard  area  as  identified 
by  the  Federal  Emergency  Management 
Agency  (FEMA).  The  National  Flood 
Insurance  Reform  Act  of  1994  (Pub.  L. 
103-325,  approved  September  23,  1994) 
amended  and  expanded  the  flood 
insurance  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234,  approved  December  31.  1973). 
The  1994  Act  requires  that  flood 
insurance  be  obtained  at  any  time 
during  the  term  of  the  loan  that  a 
supervised  lender  or  its  servicer 
determines  that  the  secured  property  is 
located  in  a  special  flood  hazard  area 
identified  by  FEMA.  If  the  borrower 
does  not  obtain  flood  insurance  within 
45  days  after  being  notified  by  the 
lender  or  servicer  that  it  is  required,  the 
lender  is  expected  to  force-place  the 
insurance  and  bill  the  borrower  for  the 
premiums. 

It  has  been  a  longstanding  policy  of 
the  Department  that  all  secured  Title  I 
loans  are  subject  to  Federal  flood 
insurance  requirements.  The 
Department  expects  all  lenders,  whether 
supervised  or  nonsupervised,  to  comply 
fully  with  the  requirements  of  the  1994 
Act.  Accordingly,  this  interim  rule 
amends  §  201.28(a)  to  reflect  the  new 
statutory  requirements  and  make  them 
applicable  to  all  Title  I  lenders 

Lenders  may  make  their  own  flood 
hazard  area  determinations,  or  they  may 
use  outside  firms  that  specialize  in 
providing  this  information.  If  an  outside 
firm  is  used,  the  fee  for  obtaining  the 
flood  hazard  area  determination, 
including  the  cost  of  life-of-the-loan 
determinations,  may  be  included  in  the 
loan  amount,  as  long  as  the  maximum 
loan  amounts  in  §201.10  are  not 
exceeded  Permitting  these  fees  to  be 
financed  is  a  change  from  previous 
Departmental  policy  The  Title  I  Letter 
on  fees  and  charges  that  is  to  be  issued 
com  urrentlv  with  the  publication  of 
this  interim  rule  includes  this  policy 
change. 

Annual  Adjuitment  in  Insurance 
Hf'sen'es 

Section  201  32(h)  requires  that  a  10 
percent  annual  reduction  be  applied  to 


each  lender's  insurance  coverage  reserve 
account  after  the  lender  has  had  a  Title 
1  contract  of  insurance  for  more  than 
five  years.  In  TI-431.  the  Department 
announced  that  it  would  no  longer 
apply  an  annual  adjustment  to  any 
lender's  insurance  reserves,  beginning 
on  October  1,  1995.  The  Department 
concluded  that  the  annual  reduction  no 
longer  serves  the  purpose  of  protecting 
the  Federal  Housing  Administration 
(FHA)  insurance  fund  against  excessive 
claim  losses  caused  by  lenders  that 
exhaust  their  insurance  reserves.  Rather, 
it  has  penahzed  lenders  who  built  their 
loan  volume  methodically  over  a  period 
of  years  and  those  who  maintained  low 
claim  rates. 

The  Department  instituted  the  annual 
adjustment  of  insurance  reserves  in  the 
eeu-ly  1950s,  when  the  Department  was 
extending  the  Title  I  program  for  a  time 
period  that  exceeded  the  maximum 
allowable  term  of  the  loans  being  made 
In  that  lending  climate,  all  lenders  held 
loans  in  their  own  portfolios.  The 
Department's  concern  was  that  lenders 
might  accumulate  reserves  that  were 
excessive  in  relation  to  the  loans 
remaining  in  the  lenders'  portfolios. 

In  today's  lending  enviromnent.  the 
annual  adjustment  has  become  an 
anachronism.  Many  lenders  that 
originate  Title  I  loans  sell  them  to 
servicing  lenders;  the  servicing  lenders 
then  sell  them  to  investing  lenders  that 
issue  securities  backed  by  the  loans  for 
sale  to  investors.  With  the  movement  of 
loans  from  lender  to  lender,  the  annual 
adjustment  is  no  longer  meaningful  or 
effective  in  protecting  the  program 
against  excessive  claim  losses.  Instead, 
it  has  been  restricting  the  growth  of  the 
Title  I  program,  creating  uncertainty 
about  the  lender's  future  insurance 
coverage,  and  preventing  the  active 
participation  of  larger,  better  capitalized 
lenders  in  the  program. 

Accordingly,  this  interim  rule  amends 
§  201.32  by  removing  paragraph  (b)  In 
addition,  the  interim  rule  makes 
conforming  amendments  to  §§  201.1  and 
201.32(a)  to  remove  references  to  the 
annual  adjustment  in  insurance 
reserves. 

Changes  Affecting  Property 
Improvement  Loans 

Changes  to  the  Title  1  regulations  that 
are  applicable  only  to  property 
improvement  loans  include  the 
following:  eliminating  the  equity 
requirement  for  loans  over  $15,000, 
increasing  the  maximum  origination  fee 
and  the  maximum  amount  of  an 
unsecured  loan,  permitting  greater  use 
of  the  program  to  improve  manufactured 
homes,  removing  impediments  to 
greater  use  of  the  program  for  improving 


multifamily  structures,  eliminating  the 
completion  certificate  requirement 
under  certain  circumstances,  and 
revising  procedures  to  assist  victims  of 
major  disasters. 

Elimination  of  the  Equity  Requirement 

Sections  201.20(a)(3)  and  201.26(a)(1) 
of  the  regulations  require  that  the 
borrower  have  equity  in  the  property  at 
least  equal  to  the  loan  amount  on  any 
property  improvement  loan  (or 
combination  of  such  loans)  exceeding 
$15,000.  In  TI-428.  the  Department 
partially  waived  this  equity 
requirement,  so  that  it  no  longer  apphed 
when  the  property  to  be  improved  was 
occupied  by  the  borrower. 

The  equity  requirement  was  intended 
to  provide  more  secure  collateral  for 
larger  property  improvement  loans. 
However,  after  three  years  of  experience 
with  the  requirement,  the  Etepartment 
concluded  that  it  was  costly  and  time- 
consuming,  with  no  sigmficant  risk 
protection  for  either  the  lenders  or  the 
Department.  In  the  event  of  default,  it 
was  usually  not  cost-effective  for  the 
lender  to  foreclose  on  the  property, 
because  the  costs  of  carrying  the  first 
mortgage,  disposing  of  the  property,  and 
maintaining  it  prior  to  sale  would 
consume  whatever  equity  there  might 
be.  The  equity  requirement  was 
preventing  the  people  that  Title  I  was 
created  to  serve  (creditworthy  borrowers 
with  limited  equity)  fi-om  obtaining 
loans  to  carry  out  needed 
improvements. 

The  waiver  granted  by  TI-428  has 
benefited  many  creditworthy  borrowers, 
but  only  when  the  property  was  owmer- 
occupied.  The  Department  is  concerned 
that  the  equity  requirement  is 
preventing  the  property  improvement 
loan  program  from  being  used  in  the 
revitalization  of  central  cities,  where 
much  of  the  housing  stock  consists  of 
small  multifamily  buildings  (e.g..  two  to 
ten  units).  Title  I  loans  are  usually  not 
available  for  these  multifamily  buildings 
because  the  owner  does  not  live  on-site 
and  does  not  have  enough  equity  to 
qualify  for  a  loan. 

Accordingly,  this  interim  rule 
eliminates  the  equity  requirement  in  its 
entirety  by  removing  §§  201.20(a)(3)  and 
201.26(aKl)(iii).  In  addition,  with  the 
pubUcation  of  this  interim  rule  and 
upon  its  effective  date,  the  Department 
is  withdrawing  the  Federal  Register 
notice  published  on  January  8. 1992  (57 
PR  610)  that  established  the  procedures 
for  determining  the  market  value  of  the 
property  and  evaluating  whether  the 
borrower  had  sufficient  equity. 


Increased  Maximum  Origination  Fee 

Section  201.25(a)  limits  the  maximum 
origination  fee  that  may  be  paid  by  the 
borrower  to  one  percent  of  the  loan 
amount  on  any  new  Title  I  loan,  and  to 
one  percent  of  the  additional  advance 
on  any  existing  Title  I  loan  being 
refinanced  by  the  lender.  Section 
201.25(c)(1)  specifies  that  this 
origination  fee  may  not  be  financed  in 
the  loan. 

In  TI-429,  the  Department  waived 
these  two  limitations  to  permit  the 
financing  of  an  origination  fee  of  up  to 
three  percent  of  the  loan  amount. 
However,  this  waiver  was  only  for 
single  family  property  improvement 
loans  made  to  low-  and  moderate- 
income  borrowers  in  connection  with  a 
housing  assistance  program 
administered  by  a  State  or  local 
government  agency  or  a  nonprofit 
organization.  The  waiver  was  intended 
to  serve  as  an  inducement  for  the 
creation  of  public-private  partnerships 
and  to  reduce  the  out-of-pocket 
expenses  for  low-  and  moderate-income 
borrowers. 

In  TI-431.  the  Department  extended 
the  waiver  of  the  one  percent  limitation 
on  the  origination  fee  to  all  property 
improvement  loans,  and  a  maximum 
origination  fee  of  five  percent  of  the 
loan  amoiuit  is  now  permitted  on  all 
new  property  improvement  loans.  In 
addition,  the  Department  waived  the 
prohibition  against  financing  this 
origination  fee,  as  long  as  the  maximum 
loan  amounts  in  §  201.10  are  not 
exceeded.  The  Department  recognized 
that  a  one  percent  origination  fee  was 
simply  not  enough  to  cover  the  lenders' 
costs  in  originating  these  loans,  when 
the  origination  fee  on  the  average 
property  improvement  loan  of  $13,000 
is  limited  to  $130.  These  waivers  allow 
property  improvement  lenders  to  charge 
a  more  reasonable  origination  fee,  while 
at  the  same  time  reducing  the  out-of- 
pocket  expenses  of  borrowers  obtaining 
Title  1  loans. 

As  discussed  above,  the  Department  is 
amending  §  201  25(a),  (b),  and  (c)  to 
provide  that  the  Secretary  will  establish 
eligible  fees  and  charges.  However,  the 
Department  is  removing  the  specific  fees 
and  charges  from  the  regulations.  In  a 
Title  I  Letter  to  be  issued  concurrently 
writh  the  publication  of  this  interim  rule, 
the  Department  is  revising  the  fist  of 
fees  and  charges  that  may  be  financed 
to  permit  the  lender  to  charge  a 
maximum  origination  fee  of  five  percent 
of  the  loan  amoimt  on  any  new  property 
improvement  loan,  as  long  as  the  fee  has 
been  incurred  and  its  inclusion  does  not 
increase  the  total  principal  obligation 
beyond  the  maximum  loan  amounts  in 


§  201.10.  The  maximum  origination  fee 
for  a  new  manufactured  home  loan 
remains  at  one  percent  of  the  loan 
amount  and  caimot  be  financed. 

In  a  related  change,  the  Department  is 
revising  the  list  of  nonfinanceable  fees 
emd  charges  to  permit  the  lender  to 
assess  a  handling  charge  of  up  to  one 
percent  of  the  new  loan  amount  for 
refinancing  an  existing  Title  I  loan.  This 
change  will  enable  lenders  to  charge  a 
more  reasonable  fee  for  the  work 
involved  in  processing  a  loan 
refinancing,  and  it  is  included  in  the 
Title  I  Letter  that  is  to  be  issued 
concurrently  with  the  publication  of 
this  interim  rule. 

Maximum  Amount  for  Unsecured  Loans 

Section  201.24(a)  limits  the  maximum 
amount  of  an  unsecured  property 
improvement  loan  to  $5,000.  In  TI-428, 
the  Department  waived  this  hmitation 
to  allow  lenders  to  make  unsecured 
property  improvement  loans  up  to 
$7,500.  This  increase  in  the  unsecured 
loan  amount  makes  it  possible  for 
lenders  to  finance  small  home 
improvement  projects  without  obtaining 
and  recording  a  security  interest  in  the 
property  being  improved.  It  also  sets  the 
threshold  for  obtaining  a  security 
interest  at  the  same  dollar  amount 
required  for  on-site  inspections  of 
property  improvements.  Accordingly, 
this  interim  rule  amends  §  201.24(a)  by 
substituting  •■$7,500"  for  "$5,000  " 

Manufactured  Home  Improvement 
Loans 

Under  the  definition  of 
"manufactured  home  improvement 
loan  "  in  §  201.2,  the  loan  proceeds  may 
be  used  only  to  improve  the 
manufactured  home,  but  cannot  he  used 
for  site  improvements  In  TI-428,  the 
Department  waived  this  restriction  to 
permit  the  proceeds  of  a  manufactured 
home  improvement  loan  to  be  used  for 
site  improvements,  as  long  as  the 
borrower  is  the  owner  of  the  underlying 
real  estate.  Accordingly,  this  interim 
rule  amends  §  201.2  to  permit  the 
proceeds  of  a  manufactured  home 
improvement  loan  to  be  used  for  site 
improvements  if  the  bcrrower  is  the 
owner  of  rhe  underlying  real  estate. 

In  a  relt^ied  change,  the  interim  rule 
alsoamerds  §201  10(a)(l)(iv)  to 
increase  the  maximum  loan  amount  for 
a  manufactured  home  improvement 
loan  from  $5  000  to  $7,500.  This 
increase  is  needed  to  keep  pace  with  the 
increased  cost  of  home  improvements, 
as  measured  by  the  change  in  the  Home 
Maintenance  and  Repair  component  of 
the  Consumer  Price  Index  since  the 
$5,000  limit  was  established  in  1980. 
Bet.veen  1980  and  1994,  the  Home 
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Maintenance  and  Repair  component 
increased  by  59  percent.  Thus,  a  50 
percent  increase  in  the  maximum  loan 
amount  is  warranted. 

Ownership  of  Multifamily  Properties 

The  definition  of  "multifamily 
property  improvement  loan"  in  *»201  2 
provides  that  the  multifamily  structure 
may  not  be  owned  by  a  corporation, 
partnership,  or  tru.st.  As  noted  above, 
the  Department  is  interested  in 
expanding  the  use  of  Title  I  property 
improvement  loans  to  rehabilitate  small 
multifamily  structures  in  central  cities 
The  Department  has  occasionally 
waived  this  restriction  on  ownership  to 
permit  multifamily  property 
improvement  loans  to  be  made  to 
nonprofit  corporations  or  partnerships 
that  own  and  operate  housing  primarily 
for  low-  and  moderate-income  famijies. 

To  give  the  Department  greater 
flexibility  in  approving  these  types  of 
nonprofit  entities  as  Title  I  borrowers 
and  to  eliminate  the  delays  inherent  in 
ihe  waiver  process,  this  interim  rule 
amends  (^  201  2  to  allow  for  exceptions 
to  the  prohibition  against  corporations, 
partnerships,  and  trusts  with  the  prior 
approval  of  the  Sec:retary. 

Approval  for  Loan  Amounts  Cher 
525.000 

Section  201  10(a)(2)  requires  the  prior 
approval  of  the  Setrretary  for  any 
property  improvement  loan  that  will 
result  m  the  borrower  having  a  total 
unpaid  principal  obligation  in  excess  of 
$25,000.  whether  in  one  Title  I  loan  or 
several  loans  The  D«!partment  has 
determined  that,  because  of  staff 
reductions  and  the  restructuring  of  its 
field  offices,  the  continued  imposition 
of  this  requirement  will  only  serve  to 
delay  loan  originations. 

in  addition,  it  is  an  impediment  to  the 
use  of  multifamily  property 
improvement  loans  to  rehabilitate  small 
multifamily  structures  in  central  cities. 
Accordingly,  this  mterim  rule  amends 
<}201  ID  by  removing  paragraph  (a)(2). 

Completion  Certificate  Requirements 

Section  201  401b)  of  the  ^e^ulations 
requires  that  u  borrower  obtaining  a 
direct  property  improvement  loan  must 
submit  a  complecion  certificate  to  the 
lender  after  completion  of  tho  v.  ork..  but 
not  later  than  6  months  after 
disbursement  of  the  loan  proceeds.  In 
ri— 429.  the  Department  waived  the 
requirement  for  submitting  a  completion 
certificate  for  .situations  in  which  the 
borrower  applies  for  a  property 
improvement  loan  through  a  State  or 
local  government  agency  or  a  nonprofit 
organization,  the  loan  proceeds  are  held 
in  an  escrow  account  pending 


completion  of  the  improvements,  and 
the  loan  proceeds  are  disbursed  from 
the  escrow  account  in  stages,  based 
upon  the  f)ercentage  of  work  completed. 
The  Department  determined  that,  under 
these  conditions,  the  controlled 
disbursement  of  the  loan  funds  with  the 
borrower's  approval  obviates  the  need 
for  obtaining  a  completion  certificate. 

Accordingly,  this  interim  rule  amends 
1^  201.40  by  adding  a  new  paragraph 
(b)(3)  to  exempt  the  borrower  from 
submitting  a  completion  certificate 
when  the  property  improvement  loan  is 
made  by  or  on  behalf  of  a  State  or  local 
government  agency  or  a  nonprofit 
organization,  the  loan  proceeds  are  held 
in  an  escrow  account  pending 
completion  of  the  improvements,  and 
the  loan  proceeds  are  disbursed  from 
the  escrow  account  in  stages,  with  the 
written  approval  of  the  borrower  and 
based  upon  the  percentage  of  work 
completed. 

Assistance  to  Disaster  Victims 

Section  201.20(b)(3)  provides  that  the 
proceeds  of  a  property  improvement 
loan  may  be  used  only  for 
improvements  that  are  started  after  loan 
approval.  The  Department  has  waived 
this  limitation  in  connection  with 
Presidentially-declared  disasters  such  as 
the  Northridge,  California  earthquake 
and  Hurricanes  Marilyn  and  Opal.  In 
addition,  the  Department  has  waived 
this  limitation  in  individual  cases  when 
the  borrower  needed  to  begin  emergency 
repairs  prior  to  loan  approval. 

The  Department  has  concluded  that 
greater  use  would  be  made  of  the  Title 
1  program  to  assist  disaster  victims  in 
repairing  their  homes  if  the  regulations 
provided  for  an  exception  to 
*?  201.20fb)(3)  whenever  there  is  a  major 
disaster  declared  by  the  President.  In 
addition,  the  Department's  ability  to 
address  other  emergency  situations 
would  be  enhanced  if  greater  fiexibility 
were  available  to  grant  exceptions  to 
this  limitation  on  starting  the 
improvements. 

Accordingly,  this  interim  rule  amends 
^  201.20(b)(3)  to  provide  that  the  loan 
proceeds  shall  only  be  used  to  finance 
property  improvements  that  are  started 
after  loan  approval,  unless  (a)  the  prior 
approval  of  the  Secretary  is  obtained  for 
an  exception,  or  (b)  the  property  is 
located  in  a  major  disaster  area  declared 
as  such  by  the  President,  and  the  lender 
determines  that  emergency  action  is 
needed  to  repair  damage  resulting  from 
the  disaster. 

The  interim  rule  also  amends 
§  201 .54(b)(2)  to  permit  the  Secretary  to 
extend  the  claim  filing  period  on  a 
property  improvement  loan  when  the 
borrower  had  experienced  a  loss  of 


income  or  other  financial  difficulties 
directly  attributable  to  a  major  disaster 
declared  by  the  President,  and 
additional  time  was  needed  to  provide 
forbearance. 

Changes  Affecting  Manufactured  Home 
Loans 

Changes  in  the  Title  I  regulations  that 
are  applicable  only  to  manufactured 
home  loans  include  the  following: 
reducing  the  minimum  required 
downpayment  and  revising  the 
maximum  loan  amount  to  compensate 
for  the  lower  downpayment.  increasing 
the  maximum  expense-to-income  ratios 
for  borrowers  purchasing  energy- 
efficient  manufactured  homes,  and 
increasing  the  maximum  dollar 
allowances  for  repossession  expenses 
and  legal  fees. 

Reduced  Downpayment  Requirements 

Section  201.23  of  the  regulations 
requires  a  minimum  cash  downpayment 
of  five  percent  of  the  first  $5,000  and  ten 
percent  of  the  balance  of  the  purchase 
price  to  obtain  a  new  manufactured 
home  or  a  manufactured  home  and  lot. 
To  purchase  an  existing  manufactured 
home  or  a  developed  lot  on  which  to 
place  a  manufactured  home,  the 
minimum  downpayment  is  ten  percent 
of  the  purchase  price. 

In  TI— 428.  the  Department  waived  the 
present  downpayment  requirements  to 
require  a  minimum  cash  downpayment 
of  five  percent  of  the  purchase  price  for 
all  manufactured  home  purchase  loans, 
manufactured  home  lot  loans,  and 
combination  loans.  The  Department 
decided  that  a  five  percent  minimum 
downpayment  would  help  restore  Title 
I  as  a  financing  vehicle  for  first-time 
buyers  to  achieve  affordable 
homeownership.  It  would  create  a 
different  loan  program  from 
conventional  financing  and  would 
enable  lenders  and  dealers  to  offer  low- 
and  moderate-income  families  a  real 
alternative. 

Accordingly,  this  interim  rule  amends 
§  201.23(b),  (c),  and  (d)  by  replacing  the 
existing  downpayment  requirements  in 
these  sections  with  "five  percent  of  the 
purchase  price." 

Changes  in  Maximum  Loan  Calculation 

Because  of  the  reduction  in  the 
minimum  downpayment  to  five  percent, 
Tl— 428  also  granted  waivers  that  apply 
to  the  maximum  loan  amount 
calculations  in  §  201.10(b).  (c),  and  (d). 
The  maximum  loan  amount  for  the 
purchase  of  a  new  manufactured  home 
under  §  201.10(b)(1)  or  for  the  purchase 
of  a  new  manufactured  home  and  lot 
under  §  201.10(d)(1)  was  based  upon 
125  percent  of  the  wholesale  (base) 


price  of  the  home,  itemized  options,  and 
freight  charge.  The  Department 
increased  the  percentage  to  130  pwcent 
to  conform  with  the  reduced 
downpayment  requirement. 

In  a  related  change,  the  Department 
also  waived  the  maximum  dollar 
allowances  applicable  to  delivery  and 
set-up  of  the  home  in  §  201.10(b)(1)  and 
(d)(1).  and  to  skirting  in  §  201.10(b)(1). 
These  waivers  ensure  that  the 
downpayment  is  a  true  5  percent  in 
most  cases,  and  give  lenders  and  dealers 
greater  flexibility  in  dealing  with  State 
and  local  variations  in  installation 
standards. 

For  the  purchase  of  an  existing 
manufactured  home  under 
§  201.10(b)(2)  or  a  manufactured  home 
lot  under  §  201.10(c).  the  maximum  loan 
amount  was  calculated  at  90  percent  of 
the  appraised  value  or  purchase  price, 
whichever  was  less.  To  conform  with 
the  reduced  downpayment  requirement, 
the  Department  increased  the 
percentage  to  95  percent. 

Accordingly,  this  interim  rule  amends 
§  201.10(b).  (c).  and  (d)  in  the  following 
respects: 

1.  By  replacing  "125  percent"  '.vith 
"130  percent"  in  §  201.10(b)(l)(i)  and 

(d)(l)(i): 

2.  By  removing  "not  to  exceed  $750 
per  module"  in  §  201.10(b)(l)(iii); 

3.  By  replacing  "Skirting  costs,  not  to 
exceed  $500"  with  "The  actual  dealer's 
cost  of  skirting"  in  §201.10(b)(l)(iv); 

4.  By  replacing  "90  percent"  with  "95 
percent"  in  §  201.10(b)(2)  and  (c);  and 

5.  By  removing  "not  to  exceed  $1,200 
per  module"  in  §201.10(d)(l)(iii). 

Increase  in  Expense-to-income  Ratios 

Section  201.22(1?)  states  that,  for  any 
Title  I  loan,  the  borrower's  income  must 
be  adequate  to  meet  the  periodic 
payments  required  by  the  loan,  as  well 
as  the  borrower's  other  housing 
expenses  and  recurring  charges.  For  a 
borrower's  income  to  be  considered 
adequate,  housing  expenses  and  total 
fixed  expenses  generally  may  not 
exceed  maximum  percentages  of 
effective  gross  income  established  by 
the  Secretary.  On  October  18.  1991  (56 
FR  52438).  the  Department  published  a 
notice  in  the  Federal  Register  setting 
the  maximum  expense-to-income  ratios 
for  manufactured  home  loans  at  29 
percent  for  total  housing  expenses  and 
41  percent  for  total  fixed  expenses. 

In  TI-428.  the  Department  waived  the 
29  percent  and  41  percent  ratios  in  favor 
of  higher  ratios  of  31  pjercent  and  43 
percent,  respectively,  for  borrowers  who 
purchased  manufactured  homes  with  a 
date  of  manufacture  on  or  after  October 
25,  1994.  the  effective  date  of  the 
Department's  new  energy  conservation 


standards.  The  Department  adopted  the 
higher  ratios  to  recognize  that  while 
energy-efficient  homes  are  more 
expensive,  borrowers  will  be  spending 
less  of  their  income  on  fuel  costs. 

Since  the  Department  has  already 
notified  lenders  of  this  change  in  the 
maximum  expense-to-income  ratios  by 
Title  I  Letter,  this  interim  rule  amends 
§  201.22(b)(1)  to  eliminate  the  need  for 
publication  of  a  Federal  Register  notice 
to  advise  lenders  of  the  change.  The 
Department  has  decided  that  lenders 
can  be  more  effectively  notified  of 
futvire  changes  in  maximum  expense-to- 
income  ratios  through  Title  I  Letters  or 
by  including  the  information  in  program 
handbooks. 

Repossession  Expenses  and  Legal  Fees 

Section  201.55(b)(3)  sets  the 
maximiun  dollar  allowances  for  removal 
and  transportation  of  a  repossessed 
manufactured  home  to  an  off-site 
location  at  $750  per  module.  In  TI-428. 
the  Department  waived  this  limit  to 
permit  an  increase  in  the  allowance  to 
$1,000  per  module,  which  more 
accurately  reflects  the  lender's  cost  for 
this  activity.  Accordingly,  this  interim 
rule  amends  §  201.55(b)(3)  by 
substituting  "$1,000"  for  "$750." 

Section  201.55(b)(7)  sets  the 
maximum  dollar  allowance  for 
attorney's  fees  in  coimection  with  a 
claim  on  a  manufactured  home  loan  at 
$500.  In  TI-428,  the  Department  waived 
this  limit  to  permit  an  increase  in  the 
allowance  to  $1,000,  which  more 
accurately  reflects  the  cost  for  legal 
services.  Accordingly,  this  interim  rule 
amends  §  201.55(b)(7)  by  substituUng 
'$1,000  "for "$500." 


Clarifying  and  Conforming 
Amendments 

The  Department  is  also  amending 
other  sections  of  part  201  to  clarify  the 
regulations  and  conform  them  with 
current  practice  in  the  operation  of  the 
Title  I  program.  The  Department  calls 
particular  attention  to  the  following 
amendments: 

1.  In  §  201.2.  the  Department  is 
revising  the  definition  of  "existing 
structure"  tc  clarify  that  the  90-day 
completion  and  occupancy  requirement 
applies  to  all  manufactiu«d  homes, 
whether  they  are  real  or  personal 
property.  In  a  conforming  change,  the 
Department  is  revising  §  201.20(b)(1)  to 
remove  redundant  language  on  the  90- 
day  completion  and  occupancy 
requirement. 

2.  In  §  201.2,  the  Department  is 
revising  the  definition  of  "manufactured 
home"  to  clarify  that  the  construction 
standards  for  existing  manufactured 
homes  apply  only  to  loans  for  the 


purchase  or  refinancing  of  such  homes, 
and  not  to  property  improvement  loans 
on  manufactured  homes. 

3.  In  §  201 .2,  the  Department  is 
revising  the  definition  of  "State"  to 
substitute  "the  Commonwealth  of  the 
Northern  Mariana  Islands"  for  "the 
Trust  Territory  of  the  Pacific  Islands," 
since  the  remainder  of  the  Trust 
Territory  is  now  independent  and  is  no 
longer  eligible  to  participate  in  the  Title 
I  programs. 

4.  hi  §  201.3,  the  Department  is 
removing  paragraph  (b),  which  indicates 
the  applicability  of  amendments  made 
to  part  201  by  a  final  rule  that  was 
published  in  the  Federal  Register  on 
October  18, 1991  (56  FR  52414).  The 
paragraph  is  now  obsolete  because 
many  of  the  regulatory  sections  Usted  in 
the  paragraph  have  been  eliminated  or 
changed.  To  the  extent  that  it  is  still 
applicable,  the  preamble  to  the  final 
rule  contains  the  same  information. 

5.  The  Department  is  revising 

§  201.10(b)(3)  and  (d)(3)  to  clarify  that 
the  "purchase  price"  used  in  coimection 
with  manufactured  home  purchase 
loans  and  combination  loans  includes 
the  retail  cost  to  the  borrower  of  all 
items  set  forth  in  the  purchase  contract, 
not  just  those  items  that  are  eligible  for 
inclusion  in  the  Title  I  loan. 

6.  The  Department  is  revising 

§§  201.10(f)(3)  and  201.11(c)(2)  to  clarify 
that  these  provisions  apply  to  the 
refinancing  of  any  uninsured 
manufactured  home  loan,  and  are  not 
limited  to  manufactured  home  purchase 
loans  and  combination  loans. 

7.  The  Department  is  revising 

§§  201.10(f)(4)  and  201 . 1 1  (c)(3)  to  clarify 
that  these  provisions  apply  anytime  the 
borrower  is  refinancing  a  manufactured 
home  lot  already  owned  by  the  borrower 
in  coimection  with  the  purchase  of  a 
manufactured  home. 

8.  The  Department  is  revising 

§§  201.10(f)(5)  and  201.11(c)(4)  to  clarify 
that  these  provisions  apply  anytime  the 
borrower  is  refinancing  a  manufactured 
home  already  owmed  by  the  h>orrower  in 
connection  wnth  the  purchase  of  a 
manufactured  home  lot.  The 
Department  is  also  increasing  the 
maximum  loan  amount  in  §201.10(0(5) 
to  $64,800,  in  conformance  with  a  final 
rule  published  in  the  Federal  Register 
on  July  30.  1993  (58  FR  40996). 

9.  The  Department  is  revising  §  201.11 
to  add  a  new  paragraph  (a)(3),  limiting 
the  maximum  term  for  an  historic 
preservation  loan  to  15  years  and  32 
days.  The  Department  inadvertently 
omitted  this  provision  when  it  changed 
the  maximum  term  for  other  types  of 
property  improvement  loans  in  a  final 
rule  published  in  the  Federal  Register 
on  September  30,  1992  (57  FR  45244). 
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10  The  Department  is  rpvibin^ 
§201  12.  which  sets  forth  requirements 
for  the  note,  to  remove  a  prohibition 
against  the  use  of  discount  ur  adil-on 
notes  in  connection  with  any  Title  I 
loan  approved  on  or  after  January  15, 
1986.  .Although  such  loans  remain 
uninsurable,  the  Department  believes 
that  It  IS  no  longer  ne<:essary  to  spell  out 
this  prohibition,  since  the  Department  is 
revising  <»  20 1  1 J  is  described  in 
paragraph  10.  beJtnv 

11  The  Department  is  revising 
§20113  to  state  that  interest  on  a  Title 
I  loan  shall  be  "calculated  on  a  simple 
interest  basis."  rather  than  "cak  ulated 
according  to  the  actuarial  method   " 

12.  The  Department  is  revising 
§201  20(a)(2)  tu  specify  that  the 
manufactured  home  must  be  the 
principal  residence  of  the  borrower  to 
be  eligible  for  a  manufactured  home 
improvement  loan.  In  a  conforming 
change,  this  interim  rule  removes  the 
same  provision  from  §  201.20(b)(1). 
since  that  section  deals  with  the  use  of 
the  loan  proceeds. 

13.  The  Department  is  further  revising 
Ji201.20(b)(t)  to  include  provisions 
previously  found  in  §  201.26(a)(2).  As 
revised.  §  201.20(b)(1)  requires  that,  if 
the  borrower  plans  to  use  a  dealer  or 
.contractor  to  carry  out  the  property 
improvements,  the  lender  shall  obtain  a 
copy  of  a  proposal  or  contract  that 
describes  in  detail  the  work  to  be 
performed  and  the  estimated  or  actual 
cost.  Alternatively,  if  the  borrower  plans 
to  carry  out  the  work  without  the 
services  of  a  dealer  or  contractor,  the 
borrower  shall  be  required  to  furnish  a 
detailed  written  description  of  the  work 
to  be  perfonned.  the  materials  to  be 
furnished,  and  their  estimated  cost.  In  a 
conforming  change,  the  Department  is 
revising  §  201.26(a)(2)  to  remove  the 
present  language  and  to  refer  to  the 
requirements  of  §  201  20(b)(  1 ) 

14  The  Department  is  revising 
§§  201.20(b)(2)  and  201  21(b)(5)  to 
eliminate  the  need  for  publication  of  a 
Federal  Register  notice  to  notify  lenders 
ibout  Items  and  activities  that  ;ire 
ineligible  for  financing  in  property 
improvement  or  manufactured  home 
loans.  The  Department  has  decided  that 
lenders  are  more  effectively  notified  of 
this  information  through  Title  I  Letters 
or  by  including  the  information  in 
program  handbooks. 

15  The  Department  is  revising 

§201  21(b)(3)  to  specify  that  wheels  and 
a.xles  cannot  be  purchased  with  the 
proceeds  of  a  manufactured  home  loan, 
and  to  clarify  that  the  cost  of  furniture. 
wheels,  and  axles  shall  not  be  uK.luded 
m  the  maximum  loan  amount  calculated 
inder  §201  10(b)(1)  or  (d)(1).  The 
Department  inadvertently  omitted  the 


reference  to  wheels  and  axles  from  this 
section  when  it  implemented  the 
prohibition  against  financing  these 
items  in  a  final  rule  publiitied  in  the 
Federal  Register  on  October  18.  1991 
(56  PR  52414). 

16.  In  §  201.22(b)(2).  the  Department 
is  revising  the  definition  of  "other 
recurring  charges  '  to  remove  child  care 
expenses  as  an  item  that  must  be 
considered  in  determining  whether  the 
borrower's  income  is  adequate  to  qualify 
for  a  property  improvement  or 
manufactured  home  loan.  This  change  is 
consistent  with  modifications  in  credit 
underwriting  requirements  that  have 
taken  place  in  the  Departments  other 
loan  and  mortgage  insurance  programs. 

17.  The  Department  is  revising 

§  201  22(c)(1)  to  clarify  the  prohibition 
against  a  lender  approving  a  Title  1  loan 
if  the  borrower  is  in  default  on  a 
previous  loan  obligation  owed  to  or 
insured  or  guaranteed  by  the  Federal 
Government. 

18.  The  Department  is  revising 
§  201.24(a)(1)  to  clarify  that  the 
requirement  that  the  Title  I  loan  must 
have  hen  priority  over  any  uninsured 
loan  made  by  the  lender  at  the  same 
time  does  not  apply  when  the  uninsured 
loan  is  a  first  mortgage  loan  for  the 
purchase  or  refinancing  of  the  property. 

19.  The  Department  is  revising 

§  201.25(d)  to  clarify  that  neither  the 
lender  nor  the  borrower  may  pay  a 
referral  fee  to  any  third  party  in 
connection  with  the  origination  of  a 
Title  I  loan.  Prohibiting  the  borrower 
from  paying  a  referral  fee  is  consistent 
with  the  wording  in  the  preambles  to 
both  the  proposed  rule  published  in  the 
Federal  Register  on  January  29,  1991 
(56  PR  3302)  and  the  final  rule 
published  in  the  Federal  Register  on 
October  18,  1991  (56  PR  52414),  but  the 
Department  inadvertently  omitted  this 
prohibition  from  the  text  of  the 
regulation. 

20.  The  Department  is  revising 
§  201.26(b)(e)  to  clarify  that  an 
inspection  by  the  lender  or  its  agent  on 
a  direct  manufactured  home  loan  is 
rtjquired  only  when  the  transaction 
involves  the  relocation  of  the 
manufactured  home  to  a  new  homesile. 

21.  The  Department  is  revising 

§  201.27(a)(5)  to  clarify  that  the  lender  is 
required  to  notify  the  Department  that  it 
has  terminated  its  approval  of  a  dealer 
only  if  the  termination  was  because  the 
dealer  did  not  satisfactorily  perform  its 
contractual  obligations  to  borrowers,  did 
not  complv  with  Title  I  requirements,  or 
was  unresponsive  to  the  lenders 
supervision  and  monitoring 
requirements. 

22  The  Department  is  removing 

§  201, 27(b)(2).  which  provided  for 


hmited  recourse  agreements  between 
manufactured  home  lenders  and  dealers 
for  uninsurable  loans,  because  it  is 
obsolete. 

23.  In  §  201.32(a)(1).  the  Department 
is  eliminating  the  requirement  that 
separate  Title  I  contracts  of  insurance 
and  separate  reserve  accounts  be 
established  for  lenders  that  originate, 
purchase,  or  hold  both  property 
improvement  and  manufactured  home 
loans.  The  Department  has  determined 
that  requiring  two  contracts  of  insurance 
poses  an  unnecessary  obstacle  to  more 
widespread  lender  participation  in  the 
Title  I  program. 

24.  The  Department  is  revising 

§  201.52  to  clarify  that  when  a  lender 
accepts  a  voluntary  conveyance  of  title 
or  a  voluntary  surrender  of  the  property 
securing  a  manufactured  home  loan,  it 
is  not  necessary  to  send  the  borrower 
the  notice  of  default  and  acceleration 
that  is  otherwise  required  bv 
§  201.50(b). 

25.  The  Department  is  revising 

§  201.53  to  clarify  that  in  determining 
the  best  price  obtainable  for  a 
manufactured  home  property,  cost  items 
other  than  repairs  may  be  deducted 
from  the  actual  sales  price,  so  that  a 
valid  comparison  can  be  made  with  the 
appraised  value  of  the  property  before 
repairs. 

Justification  for  Interim  Rulemaking 

The  Department  generally  publishes  a 
rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  that 
prior  public  procedure  will  be  omitted 
if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 

Many  of  the  changes  in  this  interim 
rule  merely  codify  the  Secretary's 
waiver  of  burdensome  regulatory 
requirements.  As  noted  earlier,  the 
Department  developed  many  of  these 
changes  through  an  outreach  process 
that  involved  a  wide  variety  of  program 
participants,  and  the  Department 
notified  all  approved  lenders  of  the 
changes  through  Title  I  Letters.  The 
Department  considered  the  alternatives 
and  determined  that  these  changes  are 
generally  compatible  with  industry 
practice  and  are  necessary  to  increase 
the  availability  of  credit  to  qualified 
borrowers  and  to  further  the  goals  of  the 
National  Housing  Act.  Greater  use  of  the 
Title  I  program  will  help  preserve  the 
nation's  existing  housing  stock  and 
rebuild  neighborhoods. 

Furthermore,  implementation  of  the 
interim  rule's  provisions  is  needed  as 
soon  as  possible  to  eliminate  the 
practice  of  lenders  collecting  discount 


points  from  dealers  that  are  not  for  the 
benefit  of  borrowers,  and  to  stop  the 
continued  assessment  of  excessive 
prepayment  penalties  that  are 
preventing  low-  and  moderate-income 
borrowers  from  refinancing  their  loans. 
Therefore,  the  Department  has 
determined  that  good  cause  exists  to 
omit  prior  public  procedure  for  this 
interim  rule  because  such  delay  would 
be  contrary  to  the  public  interest  and 
unnecessary. 

However,  the  Department  is  interested 
in  obtaining  as  much  public  input  as 
possible  as  to  how  this  interim  rule 
could  be  further  improved  or 
streamhned.  The  Department  is 
allowing  for  a  60-day  public  comment 
period,  after  which  it  wrill  consider  the 
issues  raised  by  the  commenters  in  its 
development  of  a  final  rule. 

Regulatory  Reinvention 

Consistent  with  Executive  Order 
12866  and  President  Clinton's 
memorandum  of  March  4,  1995  to  all 
Federal  departments  and  agencies  on 
the  subject  of  regulatory  reinvention,  the 
Department  is  conducting  a  page-by- 
page  review  of  all  its  regulations  to 
determine  whether  certain  regulations 
can  be  eliminated.  As  part  of  this 
re\iew.  the  Department  is  publishing 
this  interim  rule,  which  eliminates  from 
the  Code  of  Federal  Regulations  many  of 
the  burdensome  substantive 
requirements  in  the  Title  I  programs. 
This  interim  rule  also  removes  from  the 
regulations  the  lists  of  eligible  fees  and 
charges  imder  the  Title  I  programs.  It  is 
unnecessary  and  burdensome  for  these 
lists  to  be  included  in  the  regulations. 
The  Secretary  will  instead  notify 
lenders  of  these  fees  and  charges 
directly  through  Title  I  Letters. 


Findings  and  Other  Matters 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  interim  rule  under 
Fxecutive  Order  12866,  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30. 1993.  Any 
changes  made  in  this  interim  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW.. 
Washington.  DC  20410. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  the 


Department's  regulations  at  24  CFR  Part 
50,  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  as  provided  under  the 
section  of  this  preamble  entitled 
"Executive  Order  12866.  ' 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  majority 
of  institutions  that  participate  in  the 
Title  I  program  are  large  depository 
institutions,  and  nearly  all  of  the 
changes  relieve  regulatory  burdens  for 
all  entities  seeking  to  conduct  Title  I 
loan  transactions. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  interim  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  poUtical  subdivisions,  or 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Specifically,  the 
requirements  of  this  interim  rule  are 
directed  to  lenders  and  borrowers,  and 
will  not  impinge  upon  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments.  As  a  result, 
the  interim  rule  is  not  subject  to  review 
under  the  Order. 

£xecutjve  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12606,  The  Family,  has 
determined  that  this  interim  rule  will 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  The 
interim  rule  involves  requirements  for 
property  improvement  and 
manufactured  home  loans  insured  by 
the  Department.  Any  effect  on  the 
family  will  likely  be  indirect  and 
insignificant. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.110    Manufactured  Home  Loan 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14.142     Property  Improvement  Loan 
Insurance  for  Improving  All  Existing 


Structures  and  Building  of  New 
Nonresidential  Structures;  and 

14.162    Mortgage  Insurance — 
Combination  and  Manufactured  Home 
Lot  Loans. 

List  of  Subjects  in  24  CFR  Pari  201 

Health  facilities.  Historic 
preservation.  Home  improvement.  Loan 
programs — ^housing  and  community 
development.  Manufactured  homes. 
Mortgage  insiu^nce,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  24  CFR  part  201  is 
amended  as  follows: 

PART  201 TITLE  I  PROPERTY 

IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

1.  The  authority  citation  for  24  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703;  42  U.S.C.  1436a 
and  3535(d). 

2.  Section  201.1  is  amended  by 
adding  a  period  after  the  phrase 

"§  201.2".  and  by  revising  the  fourth 
sentence,  to  read  as  follows: 

$201.1     PurpoM. 

•  *  *  The  insurance  can  cover  up  tb 
10  percent  of  the  amount  of  all  insured 
Title  I  loans  in  the  financial  institution's 
portfolio,  as  reflected  in  the  total 
amount  of  insurance  coverage  contained 
at  any  time  in  an  insurance  coverage 
reserve  account  established  by  the 
Secretary,  less  amounts  for  insurance 
claims  paid.  *  *  * 

3.  Section  201.2  is  amended  by: 

a.  Removing  the  paragraph 
designations  (a)  through  (11); 

b.  Adding  a  new  definition  of  the  term 
"Discount  points"  in  alphabetical  order; 

c.  Revising  the  first  sentence  of  the 
introductory  text  of  the  definition  of  the 
term  "Existing  structure". 

d.  Revising  the  second  sentence  in 
paragraph  (2)  of  the  definition  of  the 
term  "Lender". 

e  Revising  the  third  sentence  of  the 
definition  of  the  term  "Manufactured 
home". 

f.  Adding  a  sentence  at  the  end  of  the 
definition  of  the  term  "Manufactured 
home  improvement  loan":  and 

g.  Revising  the  definitions  of  the 
terms  "Multifamily  property- 
improvement  loan"  and  "State",  to  read 
as  follows: 

§201.2    Definitions. 

•        «        •        •        * 

Discount  points  means  a  fee  charged 
by  the  lender,  separate  from  interest  but 
part  of  the  total  finance  charges  on  the 
loan,  that  is  part  of  the  lender's  total 
yield  on  the  loan  needed  to  maintain  a 
competitive  position  with  other  types  of 
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investments.  One  discount  point  equals 
one  percent  of  the  principal  amount  of 
the  loan.  As  discount  points  on  the  loan 
increase,  the  interest  rate  can  be 
expected  to  decrease  in  a  fairly 
consistent  relationship. 

Existing  structure  means  a  dwelling, 
including  a  manufactured  home,  that 
was  completed  and  occupied  at  least  90 
days  pnor  to  an  application  for  a  Title 
I  loart.  or  a  nonresidential  structure  that 
was  a  completed  building  with  a 
distinctive  functional  use  prior  to  an 
application  for  a  Title  I  loan.  *  *  * 
•         *         *         *         * 

Lender  '  *  * 

(2)  For  purposes  of  loan  origination 
under  subparts  A,  B,  and  C  of  this  part, 
the  term  "lender"  also  includes  a  "loan 
correspondent"  as  defined  in  this 
section. 
***** 

Manufactured  home  *  *  *  To  qualify 
for  a  manufactured  home  loan  insured 
under  this  part,  an  existing 
manufactured  home  must  have  been 
constructed  in  accordance  with 
standards  published  at  24  CFR  part  3280 
and  must  meet  standards  similar  to  the 
minimum  property  standards  applicable 
to  existing  homes  insured  under  title  II 
of  the  Act.  as  prescribed  by  the 
Secretary 

Manufactured  home  improvement 
loan  '  '  '  The  proceeds  of  a 
manufactured  home  improvement  loan 
may  also  be  used  for  improvements  to 
the  homesite,  as  long  as  the  borrower  is 
the  owner  of  the  home  and  the 
underlying  real  estate. 
***** 

Multifamily  property  improvement 
loan  means  a  loan  to  finance  the 
alteration,  repair,  improvement,  or 
conversion  of  an  existing  structure  used 
or  to  be  used  as  an  apartment  house  or 
a  dwelling  for  two  or  more  families.  The 
multifamily  structure  may  not  be  owned 
by  a  corporation,  partnership,  or  trust, 
unless  the  prior  approval  of  the 
Secretary  is  obtained  for  an  exception  to 
this  requirement. 
***** 

State  means  any  State  of  the  United 
States,  Puerto  Rico,  the  District  of 
Columbia.  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  United  States  Virgin 
Islands 
***** 

4  Section  201.3  is  revised  to  read  as 
follows; 

§  201 .3    Applicability  of  the  regulations. 

The  regulations  in  this  part  may  be 
amended  by  the  Secretary  at  any  time. 
Such  amendment  shall  not  adversely 
affect  the  insurance  privileges  of  a 


lender  on  any  loan  that  has  been  made 
or  for  which  a  loan  application  has  been 
approved  before  the  effective  date  of  the 
amendment. 
5.  Section  201.10  is  amended  by: 

a.  Revising  paragraph  (a)(l)(iv}; 

b.  Removing  paragraph  (a)(2); 

c.  Redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2);  and 

d.  Revising  paragraphs  (b)(l)(i), 
(b)(l)(iii),{b)(l)(iv),(b)(2)(i),(b)(2)(ii), 
{b)(3),(c),(d)(l)(i),(d)(l)(iii),  (d)(3), 
(f)(3),  (f)(4),  and  (f)(5),  to  read  as  follows: 

§201.10    Loan  amounts. 

(a)  •  •  • 
(I)**' 

(iv)  Manufactured  home  improvement 
loans — $7,500. 
***** 

(b)  •  •  • 
(D*  •  • 

(i)  130  percent  of  the  sum  of  the 
wholesale  (base)  prices  of  the  home  and 
any  itemized  options  and  the  charge  for 
freight,  as  detailed  in  the  manufacturer's 
invoice; 
***** 

(iii)  The  actual  dealer's  cost  of 
transportation  to  the  homesite,  set-up 
and  anchoring,  including  the  rental  of 
wheels  and  axles  (if  not  included  in  the 
freight  charges); 

(iv)  The  actual  dealer's  cost  of 
skirting; 
*         *      ~  *         *         * 

(2)  *  *  * 

(i)  95  percent  of  the  appraised  value 
of  die  home  as  equipped  and  furnished 
(as  determined  by  a  HUD-approved 
appraisal)  and  95  percent  of  any 
itemized  amounts  allowed  under 
paragraphs  (b)(l)(iii)  through  (vii)  of  this 
section,  if  incurred;  or 

(ii)  95  percent  of  the  purchase  price 
of  the  home. 

(3)  The  purchase  price  of  a 
manufactured  home  financed  with  a 
manufactured  home  purchase  loan  shall 
include  the  retail  cost  to  the  borrower  of 
all  items  set  forth  in  the  purchase 
contract,  including  any  applicable 
charges  authorized  under  §  201.25(b). 

(c)  Manufactured  home  lot  loans.  The 
total  principal  obUgation  for  a  loan  to 
purchase  and.  if  necessary,  develop  a  lot 
suitable  for  a  manufactured  home, 
including  on-site  water  and  utility 
connections,  sanitary  facilities,  site 
improvements  and  landscaping,  shall 
not  exceed  95  percent  of  either  the 
appraised  value  of  the  developed  lot  (as 
determined  by  a  HUD-approved 
appraisal)  or  the  total  of  the  purchase 
price  and  development  costs,  whichever 
is  less,  up  to  a  maximum  of  $16,200. 

(d)  •  •  • 
(1)*** 


(i)  130  percent  of  the  sum  of  the 
wholesale  (base)  prices  of  the  home  and 
any  itemized  options  and  the  charge  for 
freight,  as  detailed  in  the  manufacturer's 
invoice; 
***** 

(iii)  The  actual  dealer's  cost  of 
transportation  to  the  homesite,  set-up 
and  anchoring,  including  the  rental  of 
wheels  and  axles  (if  not  included  in  the 
freight  charge); 
***** 

(3)  The  purchase  price  of  a 
manufactured  home  and  a  lot  financed 
with  a  combination  loan  shall  include 
the  retail  cost  to  the  borrower  of  all 
items  set  forth  in  the  purchase  contract 
or  contracts,  including  any  applicable 
charges  authorized  under  §  201.25(b). 
•         •        *         •        • 

(0*  •• 

(3)  The  total  principal  obligation  of  a 
loan  made  to  refinance  a  borrower's 
existing  uninsured  manufactured  home 
loan  shall  not  exceed  the  cost  to  the 
borrower  of  prepaying  the  existing  loan 
or  the  appraised  value  of  the  property 
(as  determined  by  a  HUD-approved 
appraisal),  whichever  is  less,  up  to  the 
maximum  loan  amount  permitted  under 
this  section  for  the  particular  type  of 
loan. 

(4)  When  a  borrower's  existing 
manufactured  home  lot  is  being 
refinanced  in  connection  with  the 
purchase  of  a  manufactured  home,  the 
total  principal  obligation  of  the 
combination  loan  shall  be  determined  in 
accordance  with  paragraph  (d)(1)  or 
(d)(2)  of  this  section. 

(5)  When  a  borrower's  existing 
manufactured  home  is  being  refinanced 
in  cormection  with  the  purchase  of  a 
manufactured  home  lot,  the  total 
principal  obligation  of  the  combination 
loan  shall  not  exceed  the  lesser  of  the 
following  amounts,  up  to  a  maximum  of 
$64,800: 

(i)  The  cost  to  the  borrower  of 
prepaying  any  existing  loan  on  the 
home,  plus  the  purchase  price  of  the  lot; 
or 

(ii)  The  appraised  value  of  the  home 
and  lot  (as  determined  by  a  HUD- 
approved  appraisal). 
***** 

6.  Section  201.11  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2),  by 
adding  a  new  paragraph  (a)(3),  and  by 
revising  paragraphs  (c)(2),  (c)(3),  and 
(c)(4),  to  read  as  follows: 

§  201 .1 1    Loan  nwturities. 

(a)  *  *  * 

(1)  The  maximum  term  for  a  single 
family  property  improvement  loan  on  a 
manufactured  home  that  qualifies  as 
real  prop>erty  shall  not  exceed  15  years 
and  32  days  from  the  date  of  the  loan; 


(2)  The  majdmum  term  for  a 
manufactured  home  improvement  loan 
shall  not  exceed  12  years  and  32  days^ 
from  the  date  of  the  loan;  and 

(3)  The  maximum  term  for  an  historic 
preservation  loan  shall  not  exceed  15 
years  and  32  days  from  the  date  of  the 
loan. 


(c)  •  *  • 

(2)  The  term  of  a  loan  made  to 
refinance  a  borrower's  existing 
uninsured  maniifactured  home  loan 
shall  not  exceed  the  maximum  term 
permitted  under  paragraph  (b)  of  this 
section  for  the  particular  type  of  loan. 

(3)  When  a  borrower's  existing 
manufactured  home  lot  is  being 
refinanced  in  connection  with  the 
purchase  of  a  manufactured  home,  the 
term  of  the  combination  loan  shall  not 
exceed  the  maximum  term  permitted 
under  p)aragraph  (b)  of  this  section  for 
the  particular  type  of  loan. 

(4)  When  a  borrower's  existing 
manufactured  home  is  being  refinanced 
in  connection  with  the  purchase  of  a 
manufactured  home  lot,  the  term  of  the 
combination  loan  shall  not  exceed  the 
maximum  term  permitted  under 
paragraph  (b)  of  this  section  for  the 
particular  type  of  loan. 

7.  Section  201.12  is  revised  to  read  as 
follows: 

§  201 . 1 2    Requirentents  for  the  note. 

The  note  shall  bear  the  genuine 
signature  of  each  borrower  and  of  any 
co-maker  or  co-signer,  be  valid  and 
enforceable  against  the  borrower  and 
any  co-maker  or  co-signer,  and  be 
complete  and  regular  on  its  face.  The 
borrower  and  any  co-maker  or  co-signer 
shall  execute  the  note  for  the  full 
amount  of  the  loan  obUgation.  Although 
the  note  may  be  executed  by  the 
borrower  on  an  earlier  date,  the  date  of 
the  loan  shall  be  the  date  that  the  loan 
proceeds  are  disbursed  by  the  lender. 
Such  date  shall  be  entered  on  the  note 
when  disbursement  occurs.  The  note 
shall  separately  recite  the  principal 
amount  and  any  interest  at  an  agreed 
annual  rate  that  comprises  the 
borrower's  payment  obligation.  The 
lender  shall  assure  that  the  note  and  all 
other  documents  evidencing  the  loan 
transaction  are  in  compliance  with 
applicable  Federal,  State,  and  local 
laws.  If  the  note  is  executed  on  behalf 
of  a  corporation,  partnership,  or  trust  by 
an  authorized  representative,  it  shall 
create  a  binding  obligation  on  such 
entity. 

8.  Section  201.13  is  revised  to  read  as 
follows: 


§  201 .1 3    Interest  and  discount  points. 

The  interest  rate  for  any  loan  shall  be 
negotiated  and  agreed  to  by  the 
borrower  smd  the  lender,  and  such 
interest  rate  shall  be  fixed  for  the  full 
term  of  the  loan  and  recited  in  the  note, 
hiterest  on  the  loan  shall  accrue  from 
the  date  of  the  loan,  and  shall  be 
calculated  on  a  simple  interest  basis. 
The  lender  and  the  borrower  may 
negotiate  the  amount  of  discount  points, 
if  any,  to  be  paid  by  the  borrower  as  part 
of  the  borrower's  initial  payment.  The 
lender  shall  not  require  or  allow  any 
party  other  than  the  borrower  to  pay  any 
discount  points  or  other  financing 
charges  in  cormection  with  the  loan 
transaction. 

9.  Section  201.17  is  revised  to  read  as 
follows: 

§  201 .1 7    Prepayment  provision. 

The  note  shall  contain  a  provision 
permitting  full  or  partial  prepayment  of 
the  loan  without  penalty,  except  that  the 
borrower  may  be  assessed  reasonable 
and  customary  charges  for  recording  a 
release  of  the  lender's  security  interest 
in  the  property,  if  permitted  by  State 
law. 

10.  Section  201.20  is  amended  by 
revising  paragraph  (a)(2),  by  removing 
paragraph  (a)(3),  and  by  revising 
paragraph  (b),  to  read  as  follows: 

§  201 .20    Property  improvement  loan 
eligibility. 

(a)  *  *  • 

(2)  To  be  eligible  for  a  manufactured 
home  improvement  loan,  the  borrower 
shall  have  at  least  a  one-half  interest  in 
the  manufactured  home,  and  the  home 
must  be  the  principal  residence  of  the 
borrower. 

(b)  Eligible  use  of  the  loan  proceeds. 
fl)  The  loan  proceeds  shall  be  used  only 
for  the  purposes  disclosed  in  the  loan 
application.  If  the  borrower  plans  to  use 
a  dealer  or  contractor  to  carry  out  the 
improvement  work,  the  lender  shall 
obtain  a  copy  of  a  proposal  or  contract 
that  describes  in  detail  the  work  to  be 
performed  and  the  estimated  or  actual 
cost.  If  the  borrower  plans  to  carry  out 
the  improvement  work  without  the 
services  of  a  dealer  or  contractor,  the 
borrower  shall  be  required  to  furnish  a 
detailed  written  description  of  the  work 
to  be  performed,  the  materials  to  be 
furnished ,  and  their  estimated  cost. 

(2)  The  loan  proceeds  shall  be  used 
only  to  finance  property  improvements 
that  substantially  protect  or  improve  the 
basic  hvability  or  utility  of  the  property 
The  Secretary  will  estabUsh  a  list  of 
items  and  activities  that  may  not  be 
financed  with  the  proceeds  of  any 
property  improvement  loan.  If  a  lender 
has  any  doubt  as  to  the  eligibility  of  any 


item  or  activity,  it  shall  request  a 
specific  ruling  by  the  Secretary  before 
making  a  loan. 

(3)  The  loan  proceeds  shall  only  be 
used  to  finance  property  improvements 
that  are  started  after  loan  approval, 
unless: 

(i)  The  prior  approval  of  the  Secretary- 
is  obtained  for  an  exception  to  this 
requirement;  or 

(ii)  The  property  is  located  in  a  major 
disaster  area  declared  by  the  President, 
and  the  lender  determihes  that 
emergency  action  is  needed  to  repair 
damage  resulting  from  the  disaster. 
***** 

11.  Section  201.21  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5).  to 
read  as  follows: 


§  201 .21    Manufactured  home 
eligibility. 


(b)*   •  • 

(3)  The  proceeds  of  a  loan  to  purchase 
a  new  manufactured  home  or  a  new 
manufactured  home  and  lot  shall  not  be 
used  to  purchase  furniture  or  wheels 
and  axles,  and  the  cost  of  these  items 
shall  not  be  included  in  the  total 
principal  obligation  calculated  under 
§  201.10(b)(1)  or  (d)(1). 
***** 

(5)  The  Secretary  will  estabUsh  a  list 
of  items  and  activities  that  may  not  be 
financed  with  the  proceeds  of  any 
manufactured  home  loan.  If  a  lender  has 
any  doubt  as  to  the  eUgibihty  of  any 
item  or  activity,  it  shall  request  a 
specific  ruling  by  the  Secretary  before 
making  a  loan. 
***** 

12.  Section  201.22  is  amended  by 
revising  paragraphs  (b)il).  (b)(2)(ivi.  and 
(c)(lj.  to  read  as  follows: 

§  201.22    Credit  requirements  for 
borrowers. 

«         •         *         «         * 

(b)'   •   * 

(1)  For  any  Title  1  loan,  the  credit 
application  and  review  must  establish 
that  the  borrower's  income  will  be 
adequate  to  meet  the  periodic  payments 
requi.'-ed  b\  the  loan,  as  well  as  the 
borrower's  other  housing  expenses  and 
recurring  charges.  For  a  borrower's 
income  to  be  considered  adequate 
housing  expenses  and  total  fixed 
expenses  generally  may  not  exceed 
maximum  percentages  ot  effective  gross 
income  established  by  the  Secretan    If 
these  expense-to-income  ratios  are 
exceeded,  the  borrower's  income  i:ia\  be 
considered  adequate  on!>  if  the  lenaer 
determines  and  documents  in  the  loan 
file  the  existence  of  compensating 
factors  concerning  the  borrower's 
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creditworthiness  that  support  approval 
of  the  loan. 

(2)  •    •    * 

(iv)  Other  recurring  charges  include 
ail  payments  on  automobile  loans, 
himiiure  loans,  student  loans, 
installment  loans,  revolving  charge 
accounts,  alimony  or  child  support,  and 
any  other  debt  for  which  the  obligation 
is  expected  to  continue  for  six  months 
or  more 

(c)  *    *    * 

(1)  The  borrower  is  past  due  more 
than  30  days  as  to  the  payment  of 
principal  or  interest  under  the  original 
terms  of  a  loan  obligation  owed  to  or 
insured  or  guaranteed  by  the  Federal 
Government,  unless  the  debt  has  since 
been  discharged  or  satisfied:  or 
*         •         •         •         • 

13.  Section  201.23  is  revised  to  read 
as  follows: 

§  201 .23    Borrower's  Initial  payment 

(a)  General  requirement.  The  borrower 
shall  be  responsible  for  the  pavment  in 
cash  of  any  costs  that  will  not  be  paid, 
or  are  not  eligible  to  be  paid,  from  the 
proceeds  of  the  loan  Such  costs  payable 
by  the  borrower  may  include  any 
required  downpayment.  any  discount 
points  to  be  paid  hv  the  borrower  to  the 
lender,  anv  other  fees  and  charges  that 
may  not  be  financed,  and  any  other 
costs  in  excess  of  the  loan  amount.  No 
part  of  such  costs  payable  by  the 
borrower  may  be  loaned,  advanced,  or 
paid  to  or  for  the  t>enefit  of  the  borrower 
by  the  dealer,  the  manufacturer,  or  anv 
other  party  to  the  loan  transaction.  If  the 
borrower  obtains  all  or  any  part  of  such 
costs  through  a  gift  or  a  loan  from  some 
other  source,  the  borrower  must  disclose 
the  sourc:e  of  sui.h  ^itt  or  k)an  on  the 
credi"  application  .\nv  such  loan  must 
be  secured  t)v  propertv  or  f:ollateral 
owned  by  the  borrower  independently 
of  the  propertv  sciunnp  rt>pavment  of 
the  Title  I  loan,  unless  the  prior 
approval  ui  the  Secretary  is  obtained  for 
an  exteption  to  this  requirement  The 
lender  slvall  eonsuler  anv  such  loan 
obligation  in  performing  the  credit 
unestigation.  [Jo(.uinentation  of  anv 
initial  payment  shall  be  retained  by  the 
lender  in  the  loan  tile. 

(h)  Manufactured  home  purchase 
loans.  In  the  case  of  a  manufdctured 
home  purchase  loan,  the  liorrower  shall 
make  a  minimum  (  ash  downpavnient  of 
at  least  five  percent  ot  the  pi  in  base 
price  of  the  home    rhe  borrower  s 
equitv  in  an  existing  manufactured 
horn*'  and  any  movable  appurtenances 
may  be  traded-iii  on  a  new  home  and 
accepted  m  lieu  of  lull  or  partial  cash 
downpayment.  but  without  any  cash 
paynit-nt  to  the  borrower  The  existing 
manufactured  home  being  traded-in 


shall  be  clearly  identified,  and  the 
borrower's  equity  in  the  home  shall  be 
based  upon  the  retail  value  of  the  home 
and  appurtenances  (as  determined  by  a 
HUD-approved  appraisal),  less  the  total 
of  all  loans  outstanding  on  the  home 
and  appurtenances. 

(c)  Manufactured  home  lot  loans.  In 
the  case  of  a  manufactured  home  lot 
loan,  the  borrower  shall  make  a 
minimum  cash  downpayment  of  at  least 
five  percent  of  the  total  of  the  purchase 
price  and  development  costs  for  the  lot. 

(d)  Combination  loans.  In  the  case  of 
a  combination  loan,  the  borrower  shall 
make  a  minimum  cash  downpayment  of 
at  least  five  percent  of  the  purchase 
price  of  the  manufactured  home  and  lot. 
If  the  borrower  already  owns  a 
manufactured  home  or  a  lot  on  which  a 
manufactured  home  is  to  be  placed,  the 
borrower's  equity  in  such  home  or  lot 
may  be  accepted  in  lieu  of  full  or  partial 
cash  downpayment  on  a  combination 
loan,  but  without  any  cash  payment  to 
the  borrower. 

14  Section  201.24  is  amended  by 
revising  paragraphs  (a)(lj  and  (a)(2J  to 
read  as  follows: 

§201.24    Security  requirement*. 

(a)*   •   • 

(1)  Any  property  improvement  loan  m 
excess  of  S7.500  shall  be  secured  by  a 
recorded  lien  on  the  improved  property. 
The  lien  shall  be  evidenced  by  a 
mortgage  or  deed  of  trust,  executed  by 
the  borrower  and  all  other  owners  in  fee 
simple.  If  the  borrower  is  a  lessee,  the 
borrower  and  all  owners  in  fee  simple 
must  execute  the  mortgage  or  deed  of 
trust.  If  the  borrower  is  purchasing  the 
property  under  a  land  installment 

{  ontract.  the  borrower,  all  owners  in  fee 
simple,  and  all  intervening  contract 
sellers  must  execute  the  mortgage  or 
deed  of  trust.  The  lien  need  not  be  a  first 
lien  on  the  propert\ ,  however,  the  lien 
securing  the  Title  1  loan  must  have 
priority  over  any  lien  securing  an 
uninsured  loan  made  at  the  same  time 
and  m  connection  with  the  same 
property,  unless  the  uninsured  loan  is  a 
first  mortgage  loan  for  the  purchase  or 
refinancing  of  the  property. 

(2)  .-\ny  propertv  improvement  loan 
for  $7,500  or  less  (other  than  a 
manufactured  home  improvement  loan) 
shall  be  similarly  secured  if.  including 
such  loan,  the  total  amount  of  all  Title 

I  loans  on  the  improved  property  is 

more  than  S7  500. 

*         »         •         *         * 

15  Section  201.25  is  revised  to  read 
as  follows: 


§  201 .25    Charges  to  borrower  to  obtain 
loan. 

(a)  Fees  and  charges  that  maybe 
financed  in  a  property  improvement 
loan.  The  Secretary  will  establish  a  list 
of  fees  and  charges  that  may  be  included 
in  a  property  improvement  loan.  Such 
fees  and  charges  shall  have  been 
incurred  in  connection  with  the 
origination  of  the  loan,  and  their 
inclusion  shall  not  increase  the  total 
principal  obligation  beyond  the 
maximum  loan  amounts  in  §  201.10. 

(b)  Fees  and  charges  that  may  be 
financed  in  a  manufactured  home  loan. 
The  Secretary  will  establish  a  list  of  fees 
and  charges  that  may  be  included  in  a 
manufactured  home  loan.  Such  fees  and 
charges  shall  have  been  incurred  in 
connection  with  the  origination  of  the 
loan,  and  their  inclusion  shall  not 
increase  the  total  principal  obligation 
beyond  the  maximum  loan  amounts  in 
§201.10. 

(c)  Fees  and  charges  that  may  not  be 
financed.  The  Secretary  will  establish  a 
list  of  fees  and  charges  incurred  by  the 
lender  that  may  be  collected  from  the 
borrower  in  the  initial  payment,  but 
may  not  be  included  in  the  loan  amount 
or  othenvise  financed  or  advanced  by 
the  dealer,  the  manufacturer,  or  any 
other  party  to  the  loan  transaction 

id)  Fees  and  charges  that  may  not  be 
paid  Neither  the  lender  nor  the 
borrower  may  pay  a  referral  fee  to  any 
dealer,  home  manufacturer,  contractor, 
supplier,  real  estate  broker,  loan  broker, 
or  any  other  party  in  connection  with 
the  origination  of  a  loan  insured  under 
this  part 

16.  Section  201.26  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2). 
(a)(5)(ii).  (a)(6)(i),(b)(3)(vi).  (b)(3)(vii). 
(b)(4)(vi),  and  (b)(4)(vii);  by  removing 
paragraph  (b)(4)(viii);  and  by  revising 
paragraph  (b)(6)  introductory  te.xt,  to 
read  as  follows: 

§  201 .26    Conditions  for  loan 
disbursement 

(a)  *   *   * 

(1)  The  lender  shall  ensure  that  the 
following  conditions  are  met: 

(i)  The  borrower  is  eligible  for  a 
property  improvement  loan  in 
accordance  with  §201. 20(a)  (1)  or  (2); 
and 

(ii)  The  interest  of  the  borrower  in  the 
property  is  valid,  through  such  title  or 
other  evidence  as  is  generally  acceptable 
to  prudent  lending  institutions  and 
leading  attorneys  in  the  community  in 
which  the  property  is  situated 

(2)  The  proposed  use  of  the  loan 
proceeds  shall  be  documented  in 
accordance  with  the  requirements  of 
§  201.20(b)(1). 
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(ii)  The  borrower  has  not  obtained  the 
benefit  of  and  will  not  receive  any  cash 
payment,  rebate,  cash  bonus,  sales 
commission,  or  anything  of  more  than 
nominal  value  from  the  dealer  as  an 
inducement  for  the  consummation  of 
the  transaction. 

(6)*   *   * 

(i)  States  that  the  loan  will  be  msured 
by  HUD  and  describes  the  actions  the 
Secretary  may  take  to  recover  the  debt 
if  the  borrower  defaults  on  the  loan  and 
an  insurance  claim  is  paid; 
***** 

(b)*  *  * 

(3)*   •   • 

(vi)  The  borrower  has  paid  the 
remaining  unpaid  balance  on  any  other 
manufactured  home  loan  secured  by  a 
different  property,  unless  the  prior 
approval  of  the  Secretary  is  obtained  for 
an  exception  to  this  requirement;  and 

(vii)  The  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  or 
anything  of  more  than  nominal  value 
from  the  manufacturer  or  dealer  as  an 
inducement  for  the  consummation  of 
the  transaction. 

(4)  •   *   * 

(vi)  Any  initial  paynrvent  required 
under  §  201.23  was  made  by  the 
borrower,  and  no  part  of  the  initial 
payment  was  loaned,  advanced,  or  paid 
to  or  for  the  benefit  of  the  borrower  by 
the  manufacturer,  dealer,  or  any  other 
party  to  the  loan  transaction;  and 

(vii)  The  borrower  has  not  obtained 
the  benefit  of  and  will  not  recei\  e  any 
cash  payment,  rebate,  cash  bonus,  or 
anythmg  of  more  than  nominal  value 
from  the  manufacturer  or  dealer  as  an 
inducement  for  the  consummation  of 
the  transaction. 
***** 

(6)  For  any  direct  manufactured  home 
purchase  loan  oi  combination  loan 
involving  the  relocation  of  the 
manufactured  home  to  a  new  homesite 
owned  or  leased  by  the  borrower,  the 
lender  (or  an  agent  of  the  lender  that  is 
not  a  manufactured  home  dealer)  shall 
conduct  a  site-of-placement  inspection 
to  verify  that: 
***** 

17.  Section  201.27  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)(2)  and  by  revising 
paragraph  (a)(5);  by  removing  paragraph 
(b)(2);  and  by  redesignating  paragraph 
(b)(1)  as  paragraph  (b).  to  read  as 
follows: 

§  201 .27    Requirements  for  dealer  loans. 

(a)*   *    * 

(2)  *   *   "  The  dealer  shall  furnish  a 
current  financial  statement  prepared  by 


someone  who  is  independent  of  the 
dealer  and  is  qualified  by  education  and 
experience  to  prepare  such  statements, 
together  with  such  other  documentation 
as  the  lender  deems  necessary  to 
support  its  approval  of  the  dealer.  •    •   * 
***** 

(5)  If  a  dealer  does  not  satisfactorily 
perform  its  contractual  obligations  to 
borrowers,  does  not  comply  with  Title 
I  program  requirements,  or  is 
unresponsive  to  the  lender's  supervision 
and  monitoring  requirements,  the  lender 
shall  terminate  the  dealer's  approval 
and  immediately  notify  the  Siecretary 
with  written  documentation  of  the  facts. 
A  dealer  whose  approval  is  terminated 
under  these  circumstances  shall  not  be 
reapproved  without  prior  written 
approval  from  the  Secretary.  The  lender 
may  in  its  discretion  terminate  the 
approval  of  a  dealer  for  other  reasons  at 
any  lime. 
***** 

18.  Section  201.28  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  201 .28    Flood  and  hazard  insurance,  and 
Coastal  Barriers  properties. 

(a)  Flood  insurance.  No  property 
improvement  loan  or  manufactured 
home  loan  shall  be  eligible  for  insurance 
under  this  part  if  the  property  securing 
repayment  of  the  loan  is  located  in  a 
special  flood  hazard  area  identified  by 
the  Federal  Emergency  Management 
Agency  (FEMA),  unless  flood  insurance 
on  the  property  is  obtained  by  the 
borrower  in  compliance  with  section 
102  of  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4012a).  Such 
insurance  shall  be  obtained  at  any  time 
during  the  term  of  the  loan  that  the 
lender  determines  that  the  secured 
property  is  located  in  a  special  flood 
hazard  area  identified  by  FEMA.  and 
shall  be  maintained  by  the  borrower  for 
the  remaining  tenn  of  the  loan,  or  until 
the  lender  determines  that  the  property 
is  no  longer  in  a  special  flood  hazard 
area,  or  until  the  property  is  repossessed 
or  foreclosed  upon  by  the  lender  The 
amount  of  such  insurance  shall  be  at 
least  equal  to  the  unpaid  balance  of  the 
Title  I  loan,  and  the  lender  shall  be 
named  as  the  loss  payee  for  flood 
insurance  benefits. 
***** 

19.  Section  201.32  is  amended  by 
revising  paragraph  (a);  by  removing 
paragraph  (b);  and  by  redesignating 
paragraphs  (c),  (d).  and  (e)  as  paragraphs 
(b),  (c),  and  (d).  respectively,  to  read  as 
follows: 

§  201 .32    Insurance  coverage  reserve 
account 

(a)  Establishment.  The  Secretary  shall 
establish  an  insurance  coverage  reserve 


account  .''or  eacli  lender.  The  amount  of 
insurance  coverage  in  each  reserve 
account  shall  equal  10  percent  of  the 
amount  disbursed,  advanced,  or 
expended  by  the  lender  in  originating  or 
purchasing  eligible  loans  registered  for 
insurance  under  this  part,  less  the 
amount  of  all  insurance  claims 
approved  for  payment  in  connection 
with  losses  on  such  loans. 
***** 

20.  Section  201.40  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  201 .40    Post-disfoursenrtent  loan 
requirements. 

***** 

(b)*   •   • 

(31  The  borrower  is  not  required  to 
submit  a  completion  certificate  when 
the  property  improvement  loan  is  made 
by  or  on  behalf  of  a  State  or  local 
government  agency  or  a  nonprofit 
organization,  the  loan  proceeds  are  held 
in  an  ^scrow  account  pending 
completion  of  the  improvements,  and 
the  loan  proceeds  are  disbursed  from 
the  escrow  account  in  stages,  with  the 
written  approval  of  the  borrower  and 
based  upon  the  percentage  of  work 
completed. 
*        *         •         »         • 

21.  Section  201  52  is  amended  by 
adding  a  sentence  at  the  end.  to  read  as 
follows. 

§  201 .52    Acquisition  by  voluntary 
conveyance  or  surrender. 

•  *   *  If  the  lender  accepts  a 
voluntary  conveyance  of  title  or  a 
voluntary  surrender  of  the  property,  the 
notice  of  default  and  acceleration  under 
§  201.50(b)  shall  not  he  required 

22.  Section  201.53  is  amended  by; 
a  Redesignating  the  paragraph  as 

introductory  text: 

b.  Revising  the  third  sentence  of  the 
newly  designated  introductory  text:  ana 

c.  .adding  paragraphs  'a)  and  (bj.  to 
read  as  follows 

§201.53    Disposition  of  manufactured 
home  loan  property 

*  *    *  The  best  price  obtainable  shall 
be  the  greater  of: 

(a)  The  actual  sales  price  oi  tne 
property .  after  deducting  the  cost  of 
repairs,  furnishings,  dr.d  equipment 
needed  to  make  the  property 
marketable,  and  after  deducting  the  cost 
of  transportation,  setup,  and  anchoring 
if  the  manufactured  home  is  moved  to 

a  new  homesite:  or 

(b)  The  appraised  value  of  the 
property  before  repairs  (as  determined 
by  a  HUD-approved  appraisal  obtained 
in  accordance  with  ti  201  SlfblO)). 
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23.  Section  201.54  is  amended  bv 
revising  paragraph  lb)(2),  to  read  as 
follows: 

§201.54    Insurance  claim  procedure. 

•  *  «  *  • 

[bl*   •   * 

(2)  The  Secretary  mav  extend  the 
claim  filing  period  in  a  particular  case, 
but  only  if  the  lender  shows  clear 
evidence  that  the  delay  in  claim  filing 
was  in  the  interest  of  the  Secretary  or 
was  caused  by  one  of  the  following: 

(i)  Litigation  related  to  the  loan; 

(li)  Management  control  of  the  lender 
or  the  Title  I  loan  portfolio  was  assumed 
bv  a  Federal  or  State  agency;  or 

(iii)  The  borrower  had  experienced  a 
loss  of  income  or  other  financial 
difficulties  directly  attributable  to  a 
major  disaster  declared  by  the  President, 
and  additional  time  was  needed  to 
provide  forbearance  on  a  property 
improvement  loan. 


24.  Section  201.55  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  the  introductory  text  of 
paragraph  (b).  and  paragraphs  (b)(3)  and 
(b)(7),  to  read  as  follows; 

§  201 .55    Calculation  of  insurance  claim 
payment 

•         •         •         *         * 

(a)  Property  improvement  loans.  For 
property  improvement  loans,  the 
insurance  claim  payment  shall  be  90 
percent  of  the  following  amounts; 

***** 

(b)  Manufactured  home  loans.  For 
manufactured  home  loans,  the 
insurance  claim  payment  shall  be  90 
percent  of  the  sum  of  the  following 
amounts: 
***** 

(3)  For  manufactured  home  purchase 
loans,  the  amount  of  costs  paid  to  a 
dealer  or  other  third  party  to  repossess 
and  preserve  the  manufactured  home 


and  other  property  securing  repayment 
of  the  loan  (including  the  costs  of  site 
inspection,  property  appraisal,  hazard 
insurance  premiums,  personal  property 
taxes,  and  site  rental,  as  appropriate), 
plus  actual  costs  not  to  exceed  $1,000 
per  module  for  removing  and 
transporting  the  home  to  a  dealer's  lot 
or  other  off-site  location. 
***** 

(7)  The  amount  of  attorney's  fees  on 
an  hourly  o'  other  basis  for  time 
actually  expended  and  billed,  not  to 
exceed  $1,000. 

***** 

Dated:  January  11, 1996. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  96-10885  Filed  5-01-96;  8:45  ami 
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UMI 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  three  decades,  we  have  set  aside  the  first  day  of  May  tc 
honor  the  role  our  legal  system  plays  in  maintaining  our  countn,-'s  greatness, 
to  celebrate  the  precious  freedoms  our  citizens  have  enjoyed  since  America  s 
beginnings,  and  to  recognize  the  crucial  role  of  the  law  in  ensuring  olst 
security  and  prosperity.  Today,  as  we  confront  the  threats  of  domestic  anu 
international  terrorism  and  the  violence  that  plagues  our  neighborhooG« 
and  schools,  it  is  more  important  than  ever  for  Americans  to  understand 
the  extraordinary  legacy  left  to  us  by  our  Founders  and  to  reaffirm  the 
ideals  of  liberty,  equality,  and  justice. 

This  year's  theme,  "The  Constitution:  The  Original  American  Dream."  under- 
scores the  centrality  of  this  precious  document  in  our  national  life.  The 
doctrines  set  forth  in  our  Constitution  have  made  possible  our  progress 
and  unparalleled  history  of  freedom.  Written  more  than  200  years  ago. 
its  measures  were  crafted  by  people  who  believed  in  individual  rights  and 
who  understood  that  liberty  must  be  the  basis  for  our  system  of  laws 
As  we  approach  a  new  century,  we  can  be  proud  that  our  remarkable 
dynamic  Constitution,  while  reflecting  the  mores  and  culture  of  its  time, 
continues  to  express  America's  profound  commitment  to  human  dignity 

We  celebrate  the  Constitution  as  a  model  for  other  nations  around  the 
world,  as  the  purest  expression  of  American  law.  and  as  the  ultimate  author- 
ity for  our  statutes,  judicial  decisions,  and  Executive  actions.  But  its  power 
also  depends  on  an  informed,  involved  citizenry.  Each  of  us  must  take 
personal  responsibility  for  our  actions  and  respect  the  rights  of  others 
In  homes,  schools,  neighborhoods,  and  businesses  we  must  honor  the  ruie 
of  law  and  cherish  the  promise  of  equality  and  opportunity  for  al!  people 
Every  American  must  work  to  see  that  our  Nation's  legal  system  remains 
a  model  for  the  rest  of  the  world  and  that  future  generations  will  continue 
to  share  its  blessings. 

On  this  day  and  throughout  the  year,  let  us  consider  the  written  instruments 
that  have  so  profoundly  shaped  our  experience  and  pay  tribute  to  all  those 
who  enforce  and  maintain  our  legal  and  judicial  systems — including  police 
officers,  community  policing  volunteers,  lawyers,  and  members  of  our  inde- 
pendent judiciary.  Their  efforts  help  to  ensure  that  Americans  will  always 
enjoy  individual  liberties  and  a  just  society. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  in  accordance  with  Public  Law  87-20  of  April  7.  1961.  do 
hereby  proclaim  May  1,  1996,  as  Law  Day,  U.S.A.  I  urge  all  Americans 
to  recognize  the  rule  of  law  as  the  basis  for  freedom  in  our  democratic 
society  and  to  learn  more  about  the  United  States  Constitution.  I  call  upon 
members  of  the  legal  profession,  civic  associations,  educators,  librarians 
public  officials,  and  the  media  to  promote  the  observance  of  this  day  with 
appropriate  programs  and  activities.  I  also  call  upon  public  officials  to 
display  the  flag  of  the  United  States  on  all  government  buildings  throughout 
the  day. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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61 19197 

206 19197 


47  CFR 

73 19558 

80 19558 

Proposed  Rules: 

1  19236 

2 19236 

21 19236 

73 19601 

94 19236 

48  CFR 

2401 19468 

2402 19468 

2404 19468 

2405 19468 

2406 19468 

2409 19468 

2411 19468 

2412 19468 

2413 19468 

2414 19468 

2415 19468 

2416 19468 

2417 19468 

2419 19468 

2420 19468 

2426 19468 

2428 19468 

2429 19468 

2432 19468 

2434 19468 

2436 19468 

2437 19468 

2442 19468 

2452 19468 

2453 19468 


49  CFR 

571 19201,  19202,  19660, 

19561 

604 19562 

609 19562 

Proposed  Rules: 

571 19602 

1100 19236 

1101 19236 

1102 19236 

1103 19236 

1104 19236 

1105 19236 

1106 19236 

1107 19236 

1108 19236 

1109 19236 

1110 19236 

1111 19236 

1112 19236 

1113 19236 

11"14 19236 

1115 19236 

1116 19236 

1117 19236 

1118 19236 

1119 19236 

1120 19236 

1121 19236 

1122 19236 

1123 19236 

1124 19236 

1125 19236 

1126 19236 

1127 19236 

1128 19236 

1129 19236 


1130 19236 

1131 19236 

1132 19236 

1133 19236 

1134 19236 

1135 19236 

1136 19236 

1137 19236 

1138 19236 

1139 19236 

1140 19236 

1141 19236 

1142 19236 

1143 f: 19236 

1144 19236 

1145 19236 

1146 19236 

1147 19236 

1148 19236 

1149 19236 

50  CFR 

253 19171 

255 19171 

Proposed  Rules: 

17 19237 

600 19390 

601 19390 

602 19390 

603 19390 

605 19390 

611 19390 

619 19390 

620 19390 

621 19390 

652 19604 
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REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  eud  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectannes  and  peaches 
grown  in  California; 
put>lished  5-1-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  mackerel,  squid, 
and  butterfish;  published 
4-2-96 
Pacific  Coast  grourxJfish; 
published  4-2-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Communications  equipment: 
Radio  frequerx;y  devices- 
Vehicle-mounted  radar 
system  transmitters; 
frequency  t>ands  above 
40  GHz  made  availat)<e 
for  use;  published  4-2- 
96 
Freedom  of  Information  Act; 
implementation: 
Fee  schedule;  published  4- 
2-96 
Radio  stations,  table  of 
assignments: 
Flonda;  published  5-2-96 
Illinois;  put)lished  3-21-96 

FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 
(Regulation  E): 
Home  banking  services 
disclosure;  new  accounts 
error  resolution,  and 
stored-value  cards,  etc.; 
published  5-2-96 
Official  staff  commentary; 
published  5-2-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airports: 
Natior^  Capital  airports; 
CFR  part  removed; 
published  5-2-96 
Airworthiness  directives: 
Societe  Nationale 
Industhelle  Aerospatiale  et 
al.;  published  3-28-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Charter  service;  and  eWerly 
and  handicapped  persons 
trar^portation;  put)lished  5- 
2-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
ComrTKin  trust  funds 
diversificat)on  at  time  of 
combinaion  or  division; 
published  5-2-96 
Investment  companies; 
transfers  of  assets; 
published  5-2-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  5- 
9-96;  published  4-9-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  arxj  importation  of 
animals  and  animal 
products: 
Bird  quarantine  facilrties, 

privately  owrwd; 

screening:  comments  due 

by  5-10-96,  published  3- 

12-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Federal  regulatory  review; 
comment  period  reopening; 
comments  due  by  5-10-96; 
published  3-11-96 
Meat  and  poultry  inspection: 
Substances  suitat>le  for  use 
in  meat  and  poultry 
products  preparation; 
approval  procedures; 
comments  due  by  5-6-96; 
published  3-6-96 
COMMERCE  DEPARTMENT 
Census  Bureau 
Foreign  trade  statstics: 
Softwood  lumber  from 
Canada;  province  of 
manufacture  information 
collecton  for  Customs 
entry  records;  comments 
due  by  5-6-96;  published 
4-9-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Atlantic  surf  clam  and  ocean 

quahog;  comments  due 

by  5-10-96;  published  5-2- 

96 
Atlantic  swordfish. 

comments  due  by  5-6-96; 

published  4-5-96 
Gulf  of  Mexico  and  South 

Atlantic  spiny  tobster; 

comments  due  by  5-9-96; 

published  3-25-96 
Gulf  of  Mexico  stone  crab; 

commerrts  due  by  5-9-96; 

published  3-25-96 
r4orthem  anchovy; 

comments  due  by  5-10- 

96;  published  3-26-96 
Salmon  fishenes  off  coast  of 

Alaska;  comments  due  by 

5-10-96;  published  3-26- 

96 
South  Atlantic  shrimp; 

comments  due  by  5-9-96; 

published  3-19-96 

DEFENSE  DEPARTMENT 
Army  Department 

Mihtary  traffic  management: 
Freight  traffic  rrwvement  by 
air  forwarders;  comments 
due  by  5-6-96;  pUibshed 
4-4-96 
EDUCATION  DEPARTMENT 
Elementary  and  secondary 
education: 

Elenfientary  and  Secondary 
Education  Act; 
implementation;  commerrts 
due  by  5-10-96;  published 
3-26-96 
ENERGY  DEPARTMENT 
National  Environmental  Policy 
Act  implementing 
procedures: 

Federal  regulatory  review- 
Hearing  and  comment 
period  reopening; 
comments  due  by  5-10- 
96;  published  4-19-96 
ENERGY  DEPARTMENT 
Energy  Etnciency  and 
Renewable  Energy  Office 
Energy  conservation 
Home  energy  rating  system; 
voluntary  guidelines, 
comments  due  by  5-9-96; 
published  4-9-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  urtilites  (Federal 

Power  Act): 

Merger  policy;  inquiry; 
comments  due  by  5-7-96; 
published  2-7-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  arxJ 

promulgation;  various 

States: 


Arizona;  conrvnents  due  by 
5-9-96;  published  4-9-96 
Arizona;  correction, 
comments  due  t>y  5-6-96; 
published  4-4-96 
California,  comnnents  due  tjy 

5-9-96;  published  4-9-96 
Illinois;  corrvnents  due  tjy  5- 

9-96;  published  4-9-96 
Indiarw;  commerrts  due  by 
5-9-96;  published  4-9-96 
Oklahoma;  convner^  due 
by  5-9-96.  published  4-9- 
96 
Pennsylvania,  comments 
due  by  5-9-96;  published 
4-9-% 
Rhode  Island;  comments 
due  by  5-6-96:  published 
4^-96 
Wisconsin;  comments  due 
by  5-6-96;  published  4^4- 
96 
Hazardous  waste: 
Treatmerrt,  storage.  arxJ 
disposal  facilities— 
Tanks,  surface 
impoitfxJmerTts.  arxl 
containers:  organic  air 
emission  starxlards.: 
comments  due  by  5-7- 
96;  published  4-23-96 
Pesticides;  tolerarx^s  in  food 
anirT»l  feeds,  and  raw 
agricultural  comnwdrties 
1.1,1  ^-Tetrafluoroethane . 
comments  due  by  5-10- 
96;  pubiisheo  4-10-96 
2-BrorTX>-2-nitro- 1 ,3- 
propanediot.  comments 
due  by  5-10-96:  publishec 
4-10-96 
Potassiun-  ortrate;  oonments 
due  by  5-10-96.  pubhsheo 
4-10-96 
Tnphenyltin  hydroxide; 
comments  due  t)y  5-6-96: 
putjlished  3-6-96 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Age  Discrimination  in 
Emptoyment  Act: 
Apprenticeship  programs 
coverage,  comments  due 
by  5-8-96.  published  4-8- 
96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  pyocedure: 
Television  broadcast  signals 
and  multichannel 
rrxjltipoint  distnbuton 
services;  preemption  of 
restrictions  on  over-the-air 
reception  devices; 
comments  due  by  5-6-96; 
published  4- ■"8-96 
Radio  services,  special: 
Maritime  arxl  aviaton 
sendees- 


IV 
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Domestic  ship  and  aircraft 
radio  stations;  operation 
without  individual 
licenses;  comments  due 
by  5-10-96;  published 
4-24-96 
Televtsion  broadcasting: 
C^)*e  Television  Corwumer 

Protection  and 

Competition  Act  of  1992- 

Rate  regulation; 
comments  due  by  5-7- 
96;  published  3-8-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Contractor  conflict  of  interests; 
comments  due  by  5-10-96; 
published  3-11-96 

FEDERAL  TRADE 
COMMISSION 

Textile  Fiber  Products 

Identification  Act: 

Federal  regulatory  review; 
comments  due  by  5-10- 
96;  published  2-12-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Feed  amd  dnnking  water  of 
animals- 
Formaldehyde;  comments 
due  by  5-9-96; 
putDlished  4-9-96 
Food  additives 
Poly  me  rs- 

Poly(oxy-l,2- 
ettianediyloxycartionyl- 
2,6- 

naphthalenediylcartionyl) 
;  comments  due  by  5-6- 
96;  published  4-4-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 
Personal  care  services 
coverage,  comments  due 
by  5-7-96;  published  3-8- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Public  Health  Service 

Vaccine  injury  compensation 
Vaccine  mjury  latAe  revision: 
comments  due  by  5-6-96, 
putdished  11-8-95 


INTERIOR  DEPARTMENT 
Land  Managemant  Buraau 

Federal  regulatory  review 
Recreation  management: 

comment  request; 

comments  due  by  5-9-96; 

published  4-9-96 
Recreation  programs: 

comment  request; 

comments  due  by  5-9-96; 

published  4-9-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildllle  Service 
Migratory  bird  hunting: 
Nontoxic  shot  approval 

procedures  for  shot  and 

shot  coatings;  test 

protocol;  comments  due 

by  5-10-96;  published  4- 

29-96 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shell;  oil, 
gas,  arxj  sulphur  operations: 
Surety  bond  coverage  for 

leases;  comments  due  by 

5-6-96;  published  3-6-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
siixnisslons: 
Montana;  comments  due  by 

5-10-96;  published  4-10- 

96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Disclosure  of  accounting 

policies  for  derivative 

financial  instruments,  etc., 

comments  due  by  5-8-96; 

published  1-8-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
National  Sweepstakes 

Regatta  et  al.;  event 

notification;  Federal 

Register  putjiication 

reauirement  eliminated; 

comments  due  by  5-6-96; 

putHished  3-22-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Airtxjs;  comments  due  by  5- 
6-96;  published  3-28-96 

Boeing:  connments  due  by 
5-6-96:  published  3-13-96 

Fokker;  comments  due  by 
5-6-96:  published  3-28-96 

McDonnell  Douglas: 
comments  due  by  5-6-96: 
published  3-12-96 
Airworthiness  standards: 
Special  corxJitions- 
McDonnell  Douglas  model 
DC9-10.  -20.  -30.  -40, 
-50  airplanes: 
comments  due  by  5-6- 
96:  published  4-8-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Federal  regulatory  review: 

Rules  of  procedure  for 
invoking  sarvrtions  under 
the  1966  Highway  Safety 
Act;  commerrts  due  by  5- 
6-96:  published  3-22-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Federal  regulatory  review: 
Rules  of  procedure  for 
invoking  sanctions  under 
the  1966  Highway  Safety 
Act;  comments  due  by  5- 
6-96:  published  3-22-96 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practice  and  procedure: 
Licensing  and  related 

sen/ices;  user  fees; 

comments  due  t)y  5-6-96; 

putjiished  4-5-96 
Rail  rate  reasonat)leness  arxj 
exemption/revocation 
proceiedings:  expedited 
procedures:  comments  due 
by  5-6-96,  published  3-22- 
96 

LIST  OF  PUBLIC  LAWS 


This  is  a  list  of  public  bills 
from  the  104th  Congress 
which  have  tjecome  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Put)lic  Laws  Update  Sendee) 


on  202-523-6641 .  The  text  of 
laws  IS  not  published  in  the 
Federal  Register  but  may  be 
ordered  in  Individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470). 

H.R.  255^.L  104-135 

To  designate  the  Federal 
Justice  Buikling  in  Miami, 
Florida,  as  the  "James 
Lawrence  King  Federal  Justice 
Building".  (Apr.  30,  1996:  HO 
Stat.  1322) 

H.R.  8691/P.L.  104-136 

To  designate  the  Federal 
buikjing  and  United  States 
courthouse  located  at  125 
Market  Street  in  Youngstown, 
Ohk),  as  the  'Thomas  D. 
Lambros  Federal  BuikJingand 
United  States  Courthouse". 
(Apr.  30,  1996:  HO  Stat. 
1323) 

H.R.  1804rt>.L.  104-137 

To  designate  the  United 
States  Post  Office-Courthouse 
located  at  South  6th  and 
Rogers  Avenue,  Fort  Smith. 
Arkansas,  as  the  "Judge  Isaac 
C.  Parker  Federal  Buikjing". 
(Apr.  30,  1996;  110  Stat. 
1324) 

H.R.  2415/P.L.  104-138 

To  designate  the  United 
States  Customs  Administrative 
Buikjing  at  the  Ysleta/ 
Zaragosa  Port  of  Entry  located 
at  797  South  Zaragosa  Road 
in  El  Paso,  Texas,  as  the 
"Timothy  C.  McCaghren 
Customs  Administrative 
Buikling".  (Apr.  30,  1996;  110 
Stat.  1325) 

H.R.  2556/P.L.  104-139 

To  redesignate  \he  Federal 
buikjing  located  at  345 
Middlefiekj  Road  in  Menk) 
Park.  Calif omia,  arxj  known  as 
the  Earth  Sciences  arxJ 
Library  Buikjing,  as  the 
"Vincent  E.  McKelvey  Federal 
Buikling".  (Apr.  30,  1996;  110 
Stat.  1326) 

Last  List  April  30,  1996 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  U»e  It 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  Uaer  of  ttie  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.0a 


Superintendent  of  Documents  Publications  Order  Fonn 


Order  procissing  code 


*6173 

I I  YES,  please  send  me  the  following: 


Charge  your  ordw. 
Ifs  Eaty! 
To  fax  vour  orders  (202) -512 -2250 


copies  of  Ttw  F*d*«l  Registcr-What  K  It  and  How  Ti)  Um  It,  at  $7X)0  per  copy  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25^.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyiiient: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 

□                                        ; — ^ — ^ — ! — '    ■    ■    i-^ 
GPO  Deposit  Account         l_^ i , i i ^ —     - 

I     I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


1 1 — 1 — T      11'            !      I      1      1      ■      ■      ' 

1           i      1      1      1           i      ,      !      i      i      i      ,      .      :      1      i      . 

Thank  you  for 
your  order.' 

1      i         (Credit  card  expirauon  datei 

(Purchase  Oder  No.) 

M^  we  make  your  name/address  available  to  other  mailers? 


\TS    NO 

7n  G 


(Authorizing  Signature) 

Mail  To:    Neu  Orders.  Superintendent  of  Document'. 
P.O.  Box  371954.  Pittsburgh.  PA  15250 -''954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  SectK)ns  Affected) 
IS  desigr>ed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatofy 
actions  published  in  the  Federal  Register. 
The  LSA  IS  issued  monthfy  m  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26  00  per  year 

Federal  Register  Index 

The  index,  covenng  {t\e  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entnes  are  earned 
pnmarily  under  the  names  of  the  issuir>g 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24  00  per  year 


feOerai  l^egisiei  mge  rmmbeii  *'fi  fie  cJa*  ol  publicalio'i 
in  me  feaeid  '^eg^ler 


Superintendent  of  Documents  Subscription  Order  Form 
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YES,  enter  the  following  indicated  subscriptions  for  one  year 


Charge  your  ord9r. 
Ifa—tyl 

To  fax  your  orders  (202)  512-2233 


L  ^^ 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  mv  order  is  $ 


Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change  International  customers  please  add  25%. 


( (  ompdnv  or  perv)nal  n.tm.-  < 

(Please  type  or  prinl) 

1  Addilional  aJdresvatlcntion  linci 

(Sired  address  1 

((  itv.  Siale   /ip  code) 

For  privacy,  check  box  below: 

^  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

J  Check  payable  to  Superintendent  of  Documents 

JGPO  Deposit  Account 
Zi  VISA  ^  MasterCard 


in 

1       (expiration) 

-n 


I  Daytime  phone  including  area  todc  I 


(Purchase  order  no  ) 


(Authonzing  signature)  1(V94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  diing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  reivewal  rioticc  will  be 
sent  approximately  90  days 
before  this  date. 
/ .... 


A  renewal  notice  will  be 
icnr  approximatelv  90  days 
before  this  dare 
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JJOHN  SMITH 
:212  MAIN  STREET 
:  FORESTVILLE  MD  20747 
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;AFRD0  SMITH212J 
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:  212  MAIN  STREET 

I  FORESTv^ILLE  MD  20747 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supertntendent  of  Documents  Subscription  Order  Fomi     Charg»  your  ordtr. 
^^  lt%oo9yl 


*5468 


QYESy  please  enter  my  subscriptions  as  fdows: 


To  fax  your  orders  (202)  512-2233 


,  subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year 

For  privacy,  checl(  box  betow: 

□  Do  not  niake  nny  name  available  to  other  mailers 
Check  method  of  payment 
Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    [    |    |    |    |    |    j  - '~] 

□  VISA     □  MasterCard 


The  total  cost  of  nny  order  is  $ .  (includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


(expiration  date) 


Street  address 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytinw  phone  including  area  code 


Purchase  order  number  (optionaO 


Authoriang  signature  °^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


UMI 


UMI 


f^pSk  *-V  «.  '  *»•»,*•    ♦..«,♦..  I'flte^ 


Ki  w   s  .f*'  *^  j/ 


ii*>-*M#  f^  ,iSf  ^v^ 


^  ■  ,.»^,;iv-v.«*w  S..  =^a!«4^^ 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order 
It's  easy! 


r-^ 


Superintendent  of  Documents  Order  Fornn 

*  7296  To  fax  your  orders  (202)  51 2-2250 

J  YES,  send  me  „.„    subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20,00  ($25,00  foreign)  each. 


'he  total  cost  of  my  order  is  $ 


Comoanv  or  oersonal  name 


Additional  address  afention  ^ine 


fPlease  type  or  print] 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change 


Check  method  of  payment: 

3  Check  payable  to  Superintendent  of  Documents 

:j  GPO  Deposit  Account      1^_Z^I1ZIZL  ~  LI 
3  VISA      3  MasterCard     ""^ 


(expiration  date) 


Street  address 


City,  State   :.<d  rode 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Pjrcriase  order  norrbc  ^op'ionaii 


4'94 


Authorizing  signature 

Mail  to:  Supenntendent  of  Documents 

PO,  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  Is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


^^ 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5i33  Charge  iour  order. 

I 1  «'»  easy! 

\ 1  YES,  please  send  me  the  follo^v,ng  indicated  publications:  To  f«  your  order.  ^  l,K,u.r»w-(202)  512-2250 

copies  of  DOCUMENT  DRAFTING  HANDBCX)K  at  $5.50  each.  S  N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2 


(Company  or  personal  name) 


(Additional  address'attention  line) 


3.  Please  choose  method  of  payment 

j i  Check  payable  to  the  Superintendent  of  Documents 

i i  GPO  Deposit  Account  > . — . — . — . — — . —     — 


(Street  address) 


1 i  VISA  or  MasterCard  .Account 

T — 1 — i — : — '    '       ' 
I    I    I    ,    I    .    .    . 


r 


I L 


(City,  State.  ZIP  Code) 

J. 


(Credit  card  expiration  date) 


Thank  you  for  your  order' 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(n«v  12/91) 


Public  Laws 


104th  Congress,  2nd  Session,  1996 


Pamphlet  pnnts  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washlngrton.DC 
20402-9328  Pnces  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Supepmtendent  of  Documents  Subscriptions  Order  Form 

I i   Y  hj^.  enter  my  subscnption(s)  as  follows: 


*  6216 


Charge  your  order. 
It's  Easy! 


ss 


Fax  vour  orders  (202)  512-2233 
Phone  your  orders  (202)  512-1800 


Mihscripiions  to  PI  BLIC  I.AWS  for  the  KUth  Congress,  2nd  Session,  19%  for  SI60  per  subscription. 


The  total  cost  of  mv  order  is  S International  customers  please  add  25'?{-.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

! I  Check  Payable  to  the  Superintendent  of  Document 

I i  GPO  Deposit  Account 


iC'dmpanv  or  Person.jl  \.inif 


(Please  i)pc  or  pnnti 


(.Additional  dddress/aiteniion  lino 


-□ 


(Street  addres 


('i!\,  Sijle.  /H'C.Kiei 


iDavIinie  phiine  incluJirii;  area  ^odei 


I  Purs,  have  Orser  Nc 


^••-S     NO 


Ma\  wv  nutkt?  vuur  naiTi«/addn;»>  available  to  other  mailers? 


I I  VISA  or  MasterCard  Account 


I L 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


( Authori/ing  Signature i 

Mail  To:    Supenntendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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SUBSCRIPTIONS  AND  COPIES 


Contents 


FEDERAL  REGISTER  Hublisherl  ddiK.  Mond.iv  through  Fndiiv. 

(not  published  uii  S.itu'-dav'i.  Suiiddvs.  or  on  otticial  holidays),  bv 
the  Offuf  of  the  Federal  Ke>;isti  r,  N.itionai  .\?i  hives  and  Kecord.s 
.Admmistrdtioii    VVa-;hin^!on.  DC.  204()H,  uniier  the  Federal  Regi>l(r 
Art  (4)  ,S*at.  500,  as  amended.  44  IS  C.  Ch    15)  and  the 
regulations  of  the  .\dniini-itrati\e  (.omniittee  of  the  Federal  Register 
(;  I'FR  Ch    ii    Distribution  is  made  onl\  bv  the  Suoerintendent  of 
Dix.uinents.  I'.S  Cloverninunt  Printing  Dffu.e,  VVasnington.  [X] 

2(wo;: 

The  Federal  Register  proMdes  a  uniform  system  for  mating 
a'.'dilable  to  the  publa.  regula'ions  and  legal  notKcs  issued  riy 
Federal  agencies   Tfiese  int  iude  PresidtMitia!  pnn  Lmiations  and 
Executive  Orders  and  I'ederal  agen-v  do(,unieiits  having  general 
applicability  and  legal  etfeit,  diHjviments  requin d  to  be  published 
b\  ait  of  (^.ongress  and  other  Federal  agenc  v  do(.uinents  of  public 
ir'.terest    L>oi:uments  are  on  file  tor  puhlu   insjiei.tion  in  the  Office 
of  the  Federal  Register  the  ilav  before  the\  are  published,  unless 
earlier  filing  is  n^questetl  bv  the  issuing  agency 

The  seal  of  the  National  .Archives  ami  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
[uiblication  established  under  the  Federal  Register  .At  t    44  1'  S(l 
l"i07  provides  tlia;  the  contents  of  the  Federal  Register  shall  be 
ludiciallv  notu  ed 

The  Federal  Register  is  putilished  in  paper.  24\  microfiche  and  as 
an  online  database  through  CiPO  Accf^s.  a  service  of  the  I'.S 
nuvernment  Printing  ()ffic;e.  The  online  database  is  updated  by  b 
a  m.   each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  ard  graphics  from  Volume  SM,  Numfjer  1 
llanuary  2,  19*^4)  forward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (vVAISl  through  the  Internet  and  via 
asynchronous  dial-in    internet  users  i.an  access  the  dat.ibase  by 
using  the  World  Wnie  Wefj.  the  Superiniendeni  of  Uoiuments 

home  page  address  is  http' 'www, access. gpo.go\/su docs/,  bv 

using  lcx.:al  WAIS  client  software,  or  bv  telnet  to 
swais. access. gpo, gov.  then  login  as  guest,  (no  password  required). 
Dial-in  users  snoiild  use  communications  software  and  modem  to 
call  (202!  512-1661.  type  swais.  then  login  as  guest  (no  password 
required)   For  general  information  about  GPO  Access,  contact  the 
GrO  Access  I  ser  Support  Team  bv  sending  Internet  e-mail  to 
gpoaccess@gpo.gov;  by  faxing  to  (202)  512-1262,  or  by  calling 
1202)  512-1530  netween  7  am.  and  5  p  m.  F.asfern  time.  Monday- 
Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  5544  tor  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Set:tions  ,Affe(ted  (LS.A) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $4,33   Six  month 
subscriptions  are  availafile  for  one-half  the  annual  rate.  The  charge 
fur  individual  i;opies  in  paper  form  is  S8,00  for  each  issue,  or  $8.00 
for  each  group  of^  pages  ds  actually  fxjund.  or  $1  50  for  each  issue 
in  microfiche  form   .'\11  prices  include  regular  domestic  postage 
and  handling  International  customers  please  add  25%  un  foreign 
handling.  Remit  i  heck  or  inonev  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  CPO  Deposit 
Account,  VISA  or  MasterC^id.  Mail  to;  New  Orders. 
Superintendent  of  Documents.  P()  Box  371954,  Pittsburgh,  P.*. 
15250-7954 

There  are  no  restrictions  on  the  republication  of  material  uppearin^ 
in  the  Federal  Register. 

How  To  Cite  This  Publicatisn:  I'se  the  volume  number  and  the 
page  number  Example;  61  FR  12345. 


Pl'BLlC 

Subscriptions: 

Paper  or  tlche 

.•\^sistance  with  public  subscriptions 

General  online  information 

Single  copies4>ack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAI,  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-3243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
a(  the  end  of  this  issue. 


202-512-1800 
512-1B06 

202-512-1530 


512-1800 
512-1803 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Fedpra! 

Regulations. 
WHO:        Sponsored  bv  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present 

1   The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR'CFR  system 

WHY:        To  provide  ihe  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  re.;ulations. 


WASHINGTON.  DC 

(Two  Sessions] 

May  14.  1996  at  900  am 
May  21,  1996  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street.  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  .Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 


WHERE: 


© 


Agency  for  International  Development 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  reqviest:  correction,  199,57- 
199.58 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Milk  marketmg  orders: 

Carolina  et  al,,  19861-19862 
NOTICES 

Northeast  Interstate  Dair\'  Compact;  compelling  public 
interest;  comment  request,  19904 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Ser%'ice 

See  Forest  Service 

See  Rural  Utilities  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 

(quarantine): 
Brucellosis  in  cattle  and  bison — 

Brucella  vaccine  approval;  correction,  19978 
NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Cornell  University  et  al.;  genetically  engineered  papaya 
lines,  19904-19905 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Gram-negative  bacterial  infections  vaccine,  19910 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

Hanford  Thvroid  Morbidity  Study  Advisory  Committee, 
19943 
Metalworking  fluids,  occupational  exposure;  recommended 
standard  criteria;  NIOSH  meeting:  correction.  19976 

Coast  Guard 

RULES 

Merchant  marine  officers  and  seamen: 

Radar-observer  endorsement  for  uninspected  towing 
vessel  operators,  19859 
Ports  and  waterways  safety: 

Capistrano  Beach  to  San  Mateo  Point.  CA;  safety  zone, 
19841-19842 


Fftrieral  Renter 

Vci.  61.  No    87 
Fridav.  Mav  3.  1996 


PROPOSED  RULES 

Pollution: 
Tank  vessel  and  facility  response  plans;  hazarduu': 
substances  response  equipment,  20084-20094 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  on  Protecting  and  Reducing  Government 

w©vr©cy 
NOTICES 

Meetings,  19909 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  19908-19909 

Commodity  Futures  Trading  Commission 

RULES 

Contract  market  designation  applicatioris.  leverage 
commodity  registration,  etc.;  fee  schedule,  19830- 
19832 
PROPOSED  RULES 
Commodity  Exchange  Act: 
Voting  by  interested  members  of  seif-rt^ulatory 
organization  governing  boards  and  f.orr.mit!«-e<; 
broker  association  membership  riisi  iosur*^.  yiHBP- 
19878 

Consumer  Product  Safety  Commission 

RULES 

Hazardous  substances; 

Charcoal,  retail  containers;  labeling  reniiire.mer.ts,  1981R- 
19830 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  reduced  rate,  etc.: 
North  American  Free  Trade  Agreement  (N'AF'i'Ai; 
implementation,  19834-19835 
Freedom  of  Information  Act,  implementation.  198'5  5-1'-H4-1 
PROPOSED  RULES 

Organization  and  functions:  field  organization,  pcrf"  n! 
entrv,  etc.: 
Columbus,  OH;  port  limits  extension   1^880-19811 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
See  Navv  Department 
NOTICES 

Meetings: 
Defense  Information  School  Board  of  Visitors,  l^yofl 
Defense  Intelligence  Agencv  loint  Military  lnteliig^^r;,,e 

College  Board  of  Visitors,  19909 
Government-Industry  Advisory  Committee.  19M{)^-19'no 

Education  Department 

NOTICES 

Meetings- 
Federal  Interagency  Coordinating  Council.  U"9T4 


Printed  on  recycled  paper  containing  100*  post  consumer  waste 
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Employment  and  Training  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Administrative  Review  Board;  establishment  and  review 
procedures.  19982-19989 

Employment  Standards  Administration 

,S"i'  VVaJ'-  ar.d  Hour  Division 

RULES 

Orsani/ation    functions,  and  authority  delegations: 

\dministrative  Review  Board:  establishment  and  review 
procedures,  19982-19989 
NOTICES 

Miiiim;;;!'.  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
199.50-19961 

Energy  Department 

Ser  Federal  Energv  Regulatory  Commission 
PROPOSED  RULES 
Acquisition  regulations: 

Fedtral  rpguiatorv  review.  19891-19902 
NOTICES 

Lnvironmentai  statements,  availability,  etc.: 
.Han ford  Site.  \VA— 
Plutonium  finishing  plant  stabilization.  19914-19917 
Floodplain  and  wetlands  protection;  environmental  review 
determinations,  availability,  etc.: 
Faducah  Ga.seous  Diffusion  Plant.  KY;  uranium  • 

hexafluoride  cylinder  storage  yards  refurbishment 
and  construction.  19917 
(".rnnts  ,ind  cooperative  agreements;  availability,  etc.: 
Enviror.mentai  Kestoratu.n  and  Waste  Management  (EM) 
program;  applied  research  and  development,  19917- 
19918 


Engineers  Corps 

NOTICES 

Base  realignment  and  <  losure: 
Surplu'^  Federal  property — 

Fitzsimons  Armv  Medit  ai  Center,  CO,  19910 

Foil  Totten.  NY,  19910 

Environmental  Protection  Agency 

RULES 

Pe.stit.'des,  tolerances  in  food,  animal  feeds,  and  raw 
agriiultural  commodities: 
(ivromazme,  19842-14845 
Inudacloprid,  148',')-19857 
Iprodione,  19845-19847 
L.a(.rofen.  198-+9- 19851) 
Tcbuthiuron,  19847-19849 
'iVt;>ithrin.  19852-19854 

T.ileraiK  e  processing,;  fees  increase.  19850-19H52 
Xanihan  gum-modified,  19854-19855 
PROPOSED  RULES 

.',ir  puHutanis,  iia/.ardous.  niitionai  emission  standards:  . 
l-erchioro('lhylt'nr  dr\  (.leaning  facilities.  19887-19889 
Feslicide  programs: 

Worker  protection  stand  irrls — 
Restricted  entrv  intervals  An  limited  contact  tasks; 
correction,  14889 
S'lperhir.d  prournm. 

National  oil  ;;!Ki  hazardous  substances  contingencv 
pijii  — 
N'atioriai  piK.ritv  list  update,  19889-1 '(891 


NOTICES 

Environmental  statements;  availnbility,  etc.: 
Agency  statements — 
Comment  availability,  19932 
Weekly  receipts,  19931-19932 
Meetings: 

Science  Advisory  Board,  19932-19936 
Pesticide  programs: 

Propargite,  voluntary  deletion  often  uses  in  response  to 
agency  concerns  of  risk  from  dietary  exposure  to  U.S. 
population;  comment  request,  19936-19938 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Farm  Credit  Administration 

NOTICES 

Association  structure;  policy  statement,  19938-19939 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

de  Havilland,  19807-19808 

Flugtechnik  GmbH.  19815-19816 

I.A.M.  Rinaldo  Piaggo  S.p.A.,  19808-19809 

Jetstream,  19811 

New  Piper  Aircraft,  Inc.,  19813-19815 

Robinson  Helicopter  Co..  19809-19811 
Class  E  airspace.  19817-19818 
PROPOSED  RULES 
Airworthiness  Directives: 

New  Piper  Aircraft.  Inc..  19865-19869 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  19939 

Federal  Contract  Compliance  Programs  Office 

RULES 

Organization,  functions,  and  authority  delegations: 

Administrative  Review  Board;  establishment  and  review 
procedures.  19982-19989 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Lessors  of  real  property  to  FDIC;  fitness  and  integrity 
standards;  policy  statement;  correction,  19939-19940 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Pennsylvania  et  al,.  19857-19859 
NOTICES  ' 
Disaster  and  emergency  areas: 

.Arkansas,  19940 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Uniform  svstem  of  accounts,  forms,  statements,  and 
reporting  requirements;  revisions.  19832-19834 
PROPOSED  RULES 
Oil  pipelines 

Ciost-of-service  filing  requirements,  19878-19880 
NOTICES 
Eief;tric  rate  and  corporate  regulation  filings; 

Baltimore  Gas  &  Electric  Co,  et  al.,  19921-19922 


Environmental  statements;  availability,  etc.: 

Columbia  Gas  Transmission  Corp.,  19922-19923 

EcoEleclrica,  L.P.,  19923-19924 

NE  Hub  Partners,  L.P.,  19924-19925 

Northern  Natural  Gas  Co.,  19925-19926 
Hydroelectric  applications,  19926-19928 
Natural  gas  certificate  filings: 

TransColorado  Gas  Transmission  Co.  et  al.,  19928-19930 
Natural  gas  pipelines,  interstate;  new  and  existing  facilities 

construction;  pricing  policy,  19930-19931 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  19918-19919 

Equitable  Storage  Co..  19919 

Mid  Louisiana  Gas  Co.;  correction,  19976 

Northern  Natural  Gas  Co..  19919 

Pacific  Gas  &  Electric  Co.,  19919 

Panhandle  Eastern  Pipe  Line  Co.,  19919-19920 

Tennessee  Gas  Pipeline  Co..  19920 

Total  Petroleum.  Inc..  19920-19921 

Williams  Natural  Gas  Co..  19921 


Federal  Highway  Administration 

NOTICES 

Meetings: 
Civil  rights  programs;  efficiency,  quality,  and 
effectiveness;  roundtable  discussions.  19973 


Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Ulysses  Cruises.  Inc.,  et  al.,  19940 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Association  of  American  Railroads,  19974 

Federal  Reserve  System 

RULES 

Transactions  with  affiliates;  conformity  of  capital  stock  and 
surplus  definition  to  unimpaired  capital  stock  and 
surplus  definition,  etc.,  19805-19807 
PROPOSED  RULES 

Loans  to  executive  officers,  directors,  and  principal 
shareholders  of  member  banks  (Regulation  O): 
Loans  to  holding  companies  and  affiliates,  19863-19865 
NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  19940 
Formations,  acquisitions,  and  mergers,  19940-19941 
Permissible  nonbanking  activities,  19941 

Federal  Trade  Commission 

PROPOSED  RULES 

Private  vocational  school  guides,  19869 
NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
19941-19942 

Food  and  Drug  Administration 

RULES 

Chlorofluorocarbons  and  other  ozone-depleting  substances, 

products  containing  or  manufactured  with;  warning 

statements,  20096-20102 


PROPOSED  RULES 

Human  dmgs: 
Current  good  manufacturing  practice — 
Finished  pharmaceuticals;  manufacturing,  quality 

control,  and  documentation  requirements,  20104- 
20115 
NOTICES 
Human  drugs: 
Export  applications — 
Differin  (Adapalene)  0.1%  topical  gel;  correction, 
19976 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Umpqua  National  Forest,  OR,  19905-19906 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Siervice 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration,  19942- 
19943 

Health  Care  Financing  Administration 

NOTICES 

Medicare: 

Physician  fee  schedule;  work  relative  value  units:  five- 
year  review,  19992-20067 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  19945-19947 

Grants  and  cooperative  agreements;  availability,  etc.: 
FaciUties  to  assist  homeless — 
Excess  and  surplus  Federal  property.  19947-19955 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  19958-19959 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc., 
Pueblo  of  San  Ildefonso  trust  land,  NM;  El  Rancho 
electric  substation  construction.  19955 

Interior  Department 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Circular  welded  non-alloy  steel  pipe  from — 
Romania  and  South  Africa,  19958 
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Steel  concrete  reinforcing  bars  from — 
Turkey.  IW^fi 

Justice  Department 

Sep  Immigration  .ind  Naturalization  Service 
RULES 

Executive  Office  tor  Ininiigration  Review: 
Motions  and  appeals  in  immigration  proceedings 
Correction.  19976 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Federal  Contract  Complianc:e  Programs  Office 

See  Occupational  Safety  and  Health  Administration 

See  Wage  and  Hour  Division 

RULES 

Organization,  functions,  and  authority  delegations: 

Administrative  Review  Board;  establishment  and  review 
procedures.  19982-19989 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request: 
correction,  19959 
Organization,  functions,  and  authority  delegations: 

Administrative  Review  Board;  establishment,  19978- 
19979 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Mule  Canyon  Gold  Mine.  NV.  19955 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  19955-19956 
Survey  plat  filings: 

Colorado,  19956 

National  Bankruptcy  Review  Commission 

NOTICES 

Meetings,  19961 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  19943-19944 

Meetings: 
National  Institute  on  Aging,  19944 

National  Institute  on  Deafness  and  Other  Communication 
Disorders,  19944 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish;  correction,  19976 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska  scallop.  19902-19903 

NOTICES 

Permits: 
Marine  mammals,  19907-19908 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  19956- 
19957 


Navy  Department 

NOTICES 

Privacy  Art: 

Systems  of  records,  19910-19914 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Saxton  Nuclear  Experimental  Corp.,  19962 
Applications,  hearings,  determinations,  etc.: 

Georgia  Institute  of  Technology.  19961-19962 

Occupational  Safety  and  Health  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Administrative  Review  Board;  establishment  and  review 
procedures,  19982-19989 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  19963 

Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or  revoked — 
Update,  19963-19964 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  19944-19945 

Railroad  Retirement  Board 

RULES 

Railroad  Unemployment  Insurance  Act: 

Employers'  contributions  and  contribution  reports, 
20070-20082 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  19965 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yakima  River  Basin,  WA;  water  enhancement  project, 
19957 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  19906-19907 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Brinson  Funds  et  al.,  19965-19967 
Public  utility  holding  company  filings,  19967-19969 

Social  Security  Administration 

NOTICES 

Supplemental  security  income: 
Disability  determination  procedures;  testing 

modifications;  test  sites  for  single  decisionmaker 
model,  19969 


State  Department 

RULES 

International  Traffic  in  Anns  regulations;  amendments, 
19841 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Arkansas,  19881-19885 

Virginia.  19885-19887 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  19957 

Surface  Transportation  Board 

RULES 

Tariffs  and  schedules: 
Payment  of  discounts  by  motor  carriers  of  property  to 

nonpaver  of  freight  charges;  proceeding  terminated, 

19859^19860 
PROPOSED  RULES 

Tariffs  and  schedules: 

Motor  tariff  regulations;  review:  proceeding  terminated. 
19902 
NOTICES 

Negotiated  Rates  Act  of  1993;  motor  contract  requirements; 
policy  statement,  19974-19975 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices,  19969-19970 
Pakistan,  19971-19972 
Portugal,  19970-19971 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  19972 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
19972-19973 

Treasury  Department 

See  Customs  Service 


Uniteo  States  institute  of  Peace 

NOTICES 

Meetings:  Sun-hipe  .^ct.  19975 

Wage  and  Hour  Division 

RULES 

Organization,  functions,  and  authority  delegations 

Administrative  Review  Board;  ebtabiishmeni  and  review 
procedures.  19982-19989 
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This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  etiect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokj  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  250 
[Docket  No.  R-0902] 

Transactions  With  Affiliates 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


SUMMARY:  The  Board  is  adopting  a 
definition  of  capital  stock  and  surplus 
for  purposes  of  section  23  A  of  the 
Federal  Reserve  Act  that  conforms  to  the 
definition  of  unimpaired  capital  and 
unimpaired  surplus  used  by  the  Board 
in  calculating  the  limits  in  Regulation  O 
for  insider  lending  and  by  the  Office  of 
the  Comptroller  of  the  Currency  (OCC) 
in  calculating  the  limit  on  loans  by  a 
national  bank  to  a  single  borrower.  The 
final  rule  will  reduce  the  burden  for 
member  banks  and  other  insured 
depository  institutions  monitoring 
lending  to  their  affiliates 
EFFECUVE  DATE:  July  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  G.  Nardolilli,  Senior  Attorney 
(202/452-3289)  Legal  Division,  or 
Barbara  Bouchard,  Supervisory 
Financial  Analyst  (202/452-3072), 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  users  of  the 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  please  contact  Dorothea 
Thompson  (202/452-3544). 
SUPPt-EMENTARY  INFORMATION:  Section 
23A  of  the  Federal  Reserve  Act,  12 
U.S.C.  371c,  regulates  lending  and  asset 
purchase  transactions  between  insured 
depository  institutions  and  their 
affiliates.  In  general,  section  23A 
prohibits  an  insured  depository 
institution  from  engaging  in  covered 
transactions  (which  include  extensions 
of  credit  and  purchases  of  assets)  with 
any  single  affiliate  in  excess  of  10 
percent  of  the  institution's  capital  stock 


and  surplus.  A  20  percent  aggregate 
limit  is  imposed  on  the  total  amount  of 
covered  transactions  by  a  bank  with  all 
affiliates.  Under  section  23A,  all 
extensions  of  credit  between  an  insured 
depository  institution  and  its  affiliate 
must  meet  certain  collateral 
requirements.  Section  23A  also 
prohibits  an  insured  depository 
institution  from  purchasing  any  low- 
quality  assets  from  an  affiliate  and 
requires  that  all  transactions  with  an 
■affiliate  must  be  conducted  on  terms 
that  are  consistent  with  safe  and  sound 
banking  practices.  Although  section 
23A,  by  its  terms,  applies  only  to 
member  banks,  the  Federal  Deposit 
Insurance  Act  applies  section  23A  to  all 
nonmember  insured  banks  (12  U.S.C. 
1828  (j)),  and  the  Home  Owners'  Loan 
Act  applies  section  23A  to  savings 
associations  (12  U.S.C.  1468). 

Section  23A  does  not  include  an 
explicit  definition  of  "capital  stock  and 
surplus."  A  1964  Board  interpretation 
refers  to  the  definition  of  capital  as  "the 
amount  of  unimpaired  common  stock 
plus  the  amount  of  preferred  stock 
outstanding  and  unimpaired"  but 
explicitly  excludes  debt-like 
instruments  from  the  definition  of 
capital  and  surplus.  12  CFR  250.161.  In 
the  interpretation,  the  Board  recognized 
that  certain  notes  and  debentures  could 
be  considered  as  capital  or  capital  stock 
for  purposes  of  membership  in  the 
Federal  Reserve  System,  but  concluded 
that  for  purposes  of  certain  Federal 
Reserve  Act  limitations  and 
requirements,  such  instruments  could 
not  be  regarded  as  part  of  either  capital 
or  capital  stock.  A  subsequent  Board 
interpretation  issued  in  1971  states  that 
capital  stock  and  surplus,  as  used  in 
provisions  of  the  Federal  Reserve  Act, 
includes  undivided  profits,  which  are 
defined  to  include  reserves  for  loan 
losses  and  valuation  reserves  for 
securities.  12  CFR  250.162.  As  a 
practical  matter,  this  definition  of 
capital  and  surplus  has  been 
implemented  as  total  equity  capital  and 
the  allowance  for  loan  and  lease  losses 
(ALLL)  as  set  forth  in  the  bank's  Report 
of  Condition  and  Income  (Call  Report). 

Revisions  to  the  Definition  of  Capital 
Stock  and  Surplus 

In  February  1995,  the  OCC  amended 
its  regulation  governing  the  amount  a 
national  bank  may  lend  to  a  single 
counterparty,  and  revised  the  definition 


of  unimpaired  capital  and  unimjjaired 
surplus  upon  which  this  lending  limit 
was  based.  60  VR  8526  (February  15 
1995)  (to  be  codified  at  12  CFR  32.2(b)). 
In  June  1995,  the  Board  amended  its 
Regulation  O,  60  FR  31053  (June  13. 
1995)  (to  be  codified  at  12  CFR  215  2), 
to  revise  the  definition  of  capital  used 
to  limit  loans  to  insiders,  to  a  definition 
that  is  consistent  with  that  used  for 
purposes  of  the  OCC's  single  borrower 
lending  limits.  The  Board  took  this 
action  to  eliminate  discrepancies  in  the 
definitions  of  capital  used  for  different 
lending  limit  purposes  and  to  reduce 
regulatory  burden  for  banks  monitoring 
lending  to  their  insiders.  Under  the 
revised  OCC  regulation,  unimpaired 
capital  and  unimpaired  surplus  is 
defined  as  Tier  1  and  Tier  2  capital,  as 
calculated  under  the  risk-based  capital 
guidelines,  plus  the  balance  of  the 
allowance  for  loan  and  lease  losses 
(ALLL)  excluded  from  Tier  2  capital.' 

On  Decembei  4,  1995,  the  Board 
proposed  adopting  a  definition  of 
"capital  slo<:k  and  surplus'  for  purposes 
of  section  23A  that  is  the  same  as  the 
capital  definitions  used  for  Repulation  O 
and  the  national  l»ank  iendi.ng  limits 
(60  FR  62050  (1995)).  Uniike  tiie  current 
capital  def  uition  for  section  Z'^h.  the 
revised  deiinition  will  permit  ba;iks  to 
include  in  capital  the  bank  s 
subordinated  debt  that  qualifies  for 
inclusion  in  Tier  2  capital  On  the  other 
hand,  unlike  equity  capital.  Tier  1 
capital  doHs  not  include  set  unties 
revaluation  reserves,  in  particular,  gains 
and  losses  on  available-for-sale 
securities,  which  under  Statement  of 
Financial  Accounting  Standards 
Number  115  (FAS  115)  are  considered  a 
componeni  of  equity  capita!  Tier  1 
capital  also  excludes  certain  intangible 
assets,  most  notably  goodwill.  Based  on 
June  1995  Call  Report  data,  the  revised 
definition  will  decrease  the  limits  for 
transactions  with  afBliates  f'ir  a  majority 
of  banks.  Overall,  it  is  estimated  that  the 
revised  definition  of  capital  and  surplus 
will  result  in  a  change  for  most  banks 
of  5  percent  or  less  from  their  current 
limit,  although  a  few  community  and 


■  Under  the  (janiung  agencies'  ri**. -biased  capital 
guidelines.  Tier  1  capital  includes  Lo-timi  ri  nquuv. 
fome  nonrumuldiive  perpetual  preicrred  ''otk  and 
related  surplus,  and  minority  Interest  ii.  equitv 
accxiunts  of  consolidated  subsidianes  T.ir  2  cnpital 
include*  the  .^LLL  up  to  1  25  percent  of  'ne  Dank  s 
weighted  risk  a.<iSi.'.s.  pe.-p<?tual  nrt-ferrcc  s'o»  I.  and 
related  surplus  h.'.  '''  capital  instruments,,  ano 
certain  types  of  j'boro."  fted  deCt 
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mid-sized  banks  may  experience 
substantiid  changes  principally  due  to 
large  gains  or  losses  on  available-for-sale 
securities. 

Notwithstanding  the  decrease  for 
many  banks  in  the  amount  of  capital 
that  will  be  u.sed  to  calculate  their 
section  2.3A  limit  under  the  revised 
definition,  the  Board  believes  that,  over 
all.  revising  the  definition  will  be 
beneficial  for  all  insured  depository 
institutions  for  two  reasons.  First,  the 
revised  definition  will  provide 
consistency  in  the  capital  definition 
used  for  section  23A,  Regulation  O.  and 
the  national  bank  lending  limits. 
Second,  the  revised  definition  will 
result  in  a  more  stable  limit  over  time 
than  the  current  definition  because  the 
revised  definition  excludes  revaluation 
gains  and  losses  on  available-for-sale 
securities,  a  component  of  equity  capital 
that  tends  to  be  volatile. 

Public  Comment 

The  Board  received  seventeen 
comments  regarding  its  proposed 
definition  of  capital  stock  and  surplus. 
The  Board  received  eight  comments 
from  Reserve  Banks,  six  comments  from 
commercial  banking  organizations  and 
three  comments  from  trade  associations. 
All  the  commenters  supported  the 
Board's  efforts  to  reduce  regulatory 
burden  and  provide  greater  uniformity 
in  defining  capital  for  regulatory 
purposes.  Seven  commenters  also  noted 
that  the  proposed  definition  will 
provide  greater  .stability  over  time 
because  the  proposed  definition 
excludes  the  gains  and  losses  on 
available-for-sale  securities. 

Several  commenters  questioned 
whether  an  institution  will  be  in 
violation  of  section  23A  if,  as  a  result  of 
the  change  in  the  definition  of  capital 
stock  and  surplus,  the  institution's 
amount  of  outstanding  covered 
transactions  exceeded  the  quantitative 
limits  of  section  23A.  In  general,  the 
Board  believes  that  a  change  in 
circumstances,  such  as  a  change  in  the 
capital  definition,  should  not  adversely 
affect  existing  transactions  that  were 
entered  into  in  good  faith  by  an  insured 
depository  institution  and  its  affiliate.  In 
the  past,  when  an  institution  exceeded 
its  quantitative  limit  because  of  a 
change  in  circumstances,  the  Board  has 
allowed  the  insured  depository 
institution  to  retain  the  nonconforming 
transaction,  but  has  not  allowed  the 
institution  to  engage  in  additional 
covered  transactions  until  the 
institution  was  in  compliance  with 
section  23A.  Accordingly,  based  on  this 
precedent,  the  Board  has  determined 
that  any  institution  whose  outstanding 
covered  transactions  with  its  affiliates 


exceed  its  quantitative  limits  as  n  result 
of  this  rule  will  be  allowed  to  retain 
those  transactions.  However,  these 
institutions  are  not  allowed  to  engage  in 
any  additional  covered  transactions 
with  any  affiliate,  including  any 
renewal  transactions,  until  the 
institution's  outstanding  amount  of 
covered  transactions  is  in  compliance 
with  the  institution's  new  quantitative 
limit. 

The  Board  also  amends  12  CFR 
250.161  and  12  CFR  250.162  to  delete 
the  reference  to  section  23A  to  reflect 
the  change. 

Determination  of  Effective  Date 

Because  the  final  rule  adjusts  a 
requirement  on  insured  depository 
institutions,  the  final  rule  will  become 
effective  [uly  1,  1996,  the  first  day  of  the 
calendar  quarter  after  the  date  of  the 
final  rule's  publication.  See  12  U.S.C. 
4802(b). 

Final  Regulatory  Flexibility  Act 
Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (the  "Act")  requires 
an  agency  to  publish  a  final  regulatory 
flexibility  analysis  with  any  final 
rulemaking.  The  Act  requires  that  the 
regulatory  flexibility  analysis  of  a  final 
rule  provide  a  description  of  the  reasons 
why  the  action  by  the  agency  is  being 
considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the  rule 
and  a  summary  of  the  issues  raised  by 
the  public  comments  received,  the 
agency  assessment  thereof,  and  any 
change  made  in  response  thereto.  "This 
information  is  contained  in  the 
supplementary  information  above.  No 
significant  alternatives  to  the  final  rule 
were  considered  by  the  agency. 

Another  requirement  for  the 
regulatory  flexibility  analysis  is  a 
description  of,  and  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 
The  final  rule  will  apply  to  all  insured 
depository  institutions,  regardless  of 
size.  The  Board  has  determined  that  its 
final  rule  will  impose  no  additional 
reporting  or  recordkeeping 
requirements,  and  that  there  are  no 
relevant  federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule.  In  addition,  the  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  small  institutions.  Instead, 
the  final  rule  is  exf)ected  to  relieve  the 
regulatory  burden  on  the  majority  of 
insured  depository  institutions. 

Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.;  5  CFR  1320 


Appendix  A.I.),  the  Board  reviewed  the 
final  rule  under  authority  delegated  to 
the  Board  by  the  Office  of  Management 
and  Budget.  No  collections  of 
information  pursuant  to  the  Paperwork 
Reduction  Act  are  contained  in  the  final 
rule. 

List  of  Subjects  in  12  CFR  Part  250 

Credit,  Federal  Reserve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CF'R 
part  250  as  set  forth  below: 

PART  250— MISCELLANEOUS 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2.50 
will  continue  to  read  as  follows: 

Authority:  12  11.8.0.  248(i)  and  371c(e). 

§250.161    [Amended] 

2.  In  §  250.161  paragraph  (d)  is 
amended  by  removing  the  words  "loans 
to  affiliates  (12  U.S.C.  371c),"  in  the  first 
sentence. 

§250.162    [Amended] 

3.  In  §  250.162,  paragraph  (a)  is 
amended  by  removing  the  words  "Loans 
to  affiliates  (12  U.S.C.  371c),  purchases" 
in  the  first  sentence  and  adding 
"Purchases"  in  their  place. 

4.  A  new  §  250.242  is  added  to  read 
as  follows: 

§250.242    Section  23A  of  the  Federal 
Reserve  Act — definition  of  capital  stock  and 
surplus. 

(a)  An  insured  depository  institution's 
capital  stock  and  surplus  for  purposes  of 
section  23A  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c)  is: 

(1)  Tier  1  and  Tier  2  capital  included 
in  an  institution's  risk-based  capital 
under  the  capital  guidelines  of  the 
appropriate  Federal  banking  agency, 
based  on  the  institution's  most  recent 
consolidated  Report  of  Condition  and 
Income  filed  under  12  U.S.C.  1817(a)(3): 
and 

(2)  The  balance  of  an  institution's 
allowance  for  loan  and  lease  losses  not 
included  in  its  Tier  2  capital  for 
purposes  of  the  calculation  of  risk-based 
capital  by  the  appropriate  Federal 
banking  agency,  based  on  the 
institution's  most  recent  consolidated 
Report  of  Condition  and  Income  filed 
under  12  U.S.C.  1817(a)(3). 

(b)  For  purposes  of  this  section,  the 
terms  appropriate  Federal  banking 
agency  and  insured  depository 
institution  are  defined  as  those  terms  are 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act,  12  U.S.C.  1813. 


Bv  order  of  the  Board  of  Governors  of  the 
Federal  Kescrve  .System,  April  26,  1996. 
lennifer  ].  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  9&-10891  Filed  5-2-96,  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-47-AD;  Amendment  39- 
9678;  AD  96-^)9-04] 

RIN2120-^A64 

Airworthiness  Directives;  de  Havilland 
Model  DHC-3  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMNMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  90-12-08, 
which  currently  requires  the  following 
on  de  Havilland  Model  DHC-3 
airplanes:  repetitively  inspecting  (using 
dye  penetrant  methods)  the  tailplane 
main  rib  forward  flanges  and  the  main 
rib  forward  lower  flanges  at  the 
tailplane  front  attachment  fitting  for 
cracks  and  repairing  any  cracked  fiange. 
This  AD  action  will  retain  the  repetitive 
inspections  currently  required  by  AD 
90-12-08,  and  will  allow  a  certain 
modification  as  terminating  action  for 
these  repetitive  inspections.  This  action 
is  prompted  by  the  Federal  Aviation 
Administration's  determination  that 
installing  new  angles  and  plates  on  the 
tailplane  root  ribs  on  de  Havilland 
Model  DHC-3  airplanes  provides  an 
equivalent  level  of  safety  to  the 
repetitive  inspections  required  by  AD 
90-12-08.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
tailplane  structure  caused  by  cracked 
tailplane  main  rib  forward  flanges  or 
main  rib  forward  lower  flanges  at  the 
tailplane  front  attachment  fitting, 
which,  if  not  detected  and  corrected, 
could  result  in  loss  of  control  of  the 
airplane. 
DATES:  Effective  May  17, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  17, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Bombardier  Inc.,  (the  parent  company  of 
de  Havilland)  Bombardier  Regional 
Aircraft  Division,  Garrett  Boulevard, 
Downsview,  Ontario,  Canada  M3K  IY'5: 
telephone  (416)  633-7310.  This 


information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-47-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
)eff  Casale,  Aerospace  Engineer,  FAA, 
New  York  Aircraft  Certification  Office, 
10  5th  St.,  3rd  Floor.  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7521;  facsimile  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  de 
Havilland  Model  DHC-3  airplanes  was 
published  in  the  Federal  Register  on 
November  14, 1995  (60  FR  57201).  This 
action  would  retain  the  repetitive 
inspections  currently  required  by  AD 
90-12-08,  and  would  allow 
incorporating  a  certain  modification  as 
terminating  action  for  these  repetitive 
inspections.  Accomplishment  of  this 
action  will  be  in  accordance  with  de 
Havilland  Service  Bulletin  (SB)  No.  3/ 
46,  Revision  B.  dated  December  1,  1989 
and  de  Havilland  SB  No.  3/50,  Revision 
A,  dated  February  17,  1995. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  F..\A  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  49  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
35  workhours  per  airplane  to 
accomplish  the  inspection  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $102,900  or  $2,100 
per  airplane.  This  figure  represents  the 
cost  of  the  initial  inspection,  and  does 
not  reflect  the  costs  for  repetitive 
inspections  or  possible  repairs.  The 
FAA  has  no  way  of  determining  how 
many  tailplane  main  rib  forward  or 
main  rib  forward  lower  flanges  may 
need  to  be  repaired  or  how  many 


repetitive  inspections  each  owner/ 
operator  of  the  affected  airplanes  would 
incur  over  the  life  of  the  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discus.<«d  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action'  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .\cX.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows. 

Authority:  49  U.S.C.  10b(gl.  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  90-12-08,  Amendment 
39-6622.  and  by  adding  a  new 
airworthiness  directive  (AD)  to  read  as 
follows: 

96-09-04    De  Havilland:  Amendment  39- 
9578.  Docket  No  9.5-d  4"   AD. 
Sup)crse(ips  AD  90-12-0>i.  .\niondment 
39-6622. 
AppUcahihty.  Mode!  DH(:-3  airplanes  (all 
serial  number"-),  c.prtifu  ateti  in  dny  ratcgor>'. 
that  do  not  ha\r  .Moiiification  \'^.<b 
incorpurated  m  acrord-ince  with  li-' 
Havilland  Scnire  BulK'tin  (.SB)  number  (.No  ) 
3/50,  Revision  A.  dated  February  17  199S 
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Note  1:  This  AU  applies  to  each  airplane 
identifitui  in  the  prcciuling  applicahiiity 
provision,  regardluss  of  whether  it  has  been 
iniidituul.  altf^red.  or  repaired  in  th"  area 
subject  to  the  rfqiiirements  of  this  AD.  I'or 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  [lerformance  of  the 
retjuirenients  of  this  AD  is  affe<;ted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  |)aragraph  (e)  of  this  AD. 
The  recjuest  should  imUnie  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inc;lude 
specific  proposed  actions  to  address  it. 

('omfjlian<:f:  Within  the  next  3  calendar 
months  after  the  effective  date  of  this  AD, 
unless  already  accomplished  (compliance 
with  AD  90-12-08),  and  thereafter  at 
intervals  not  to  exceed  24  calendar  months. 

To  prevent  failure  of  the  tailplane  stnicture 
caused  bv  crucked  tailplane  main  rib  forward 
flanges  or  main  rib  forward  lower  flanges  at 
the  tailpl.nif  front  attachment  fitting,  which, 
if  not  detected  and  corrected,  c;ould  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect,  using  dye  penetrant  methods, 
the  tailplane  main  rib  forward  flanges  and 
the  main  rib  forward  lower  flanges  at  the 
tailplane  front  attachment  fitting  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCriONS  section  of  de  Havilland  SB 
No.  3/46,  Revision  B,  dated  December  1. 
1989 

Note  2:  Pay  particular  attention  to  the  front 
attachment  fitting  area. 

(b)  Prior  to  further  flight,  repair  any 
tailplane  main  rib  forward  flange  or  main  rib 
forward  lower  flange  found  cracked  during 
any  inspection  required  by  this  AD. 
Accomplish  this  repair  in  accordance  with 
the  .ACCOMPLISHMENT  IN.STRUCTIONS 
se<;tion  of  de  Havilland  SB  No.  3/46,  Revision 
B,  dated  December  1,  1989. 

!r)  Installing  tailplane  root  lib  angles  and 
plates  of  improved  design  (Modification  3/ 
935)  in  accordance  with  de  Havilland  SB  3/ 
SO,  Revision  A.  dated  F-'ebruary  17,  1995, 
terminates  the  repetitive  inspec  tion 
requirement  ot  tnis  AD.  Modification  3/935 
may  be  incorporated  at  any  time  provided 
that  anv  tailplane  main  rib  forward  flange  or 
main  rib  forward  lower  flange  found  cracked 
during  any  inspcc:tiun  required  by  this  AD  is 
repaired. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  I'ederai  .Aviation  Regulations  (14  CV\i 
21.197  and  2i,199)  to  operate  the  airplane  to 
a  Itx.atior.  where  the  ricjuirements  of  this  .AD 
(  an  he  aci  t)iTip!i!»hed. 

(»•)  An  alternative  method  ot  compliance  or 
adiustmeiit  oi  the  initial  or  repetitive 
compliance  tunes  ih.dt  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  New  York  .Aircraft  (x'.'tification 
Office,  10  5lh  St.,  3rd  F-loor,  Valley  Stream. 
.New  York  11 581.  T'iie  re()uest  shall  be 
forwarded  throu^j!;  an  appropriate  FAA 
Maiiilenaiu.e  liispe(  lor,  who  may  add 
comments  .md  tlien  semi  it  to  the  Manager, 
New  ifork  Aircraft  Certification  (Jffice 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  bo 
obtained  from  the  New  York  Aircraft 
(iertification  Office. 

(f)  Alternative  methods  of  compliaiK:e 
approved  in  accordance  with  AD  90-12-08 
(superseded  by  this  action)  are  c;onsidered 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(g)  The  inspections,  repairs,  and 
rc;placements  required  by  this  AD  shall  be 
done  in  accordance  with  de  Havilland 
Service  Bulletin  No.  3/46,  Revision  B,  dated 
December  1, 1989,  and  de  Havilland  Service 
Bulletin  No  3/50,  Revision  A.  dated 
February  17,  1995.  This  inc:orporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  LI.S.C. 
552(a)  and  1  CFR  part  51.  Ckipies  may  be 
obtained  from  Bombardier  Inc.  (the  parent 
company  of  de  Havilland),  Bombardier 
Regional  Aircraft  Division,  Garrett  Boulevard. 
Downsview.  Ontario.  Canada  M3K  1Y5; 
telephone  (416)  633-7310.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  c;hief  Counsel,  Room  1558. 
601  K.  12th  Street,  Kansas  (aty,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NVV.,  7th  Floor,  suite 
7(X),  Washington,  DC. 

(h)  This  amendment  supersedes  AD  90- 
12-08,  Amendment  39-6622. 

(i)  This  amendment  (39-9578)  becomes 
effective  on  May  17.  1996. 

Issued  in  Kansas  City.  Missouri,  on  April 
18,1996. 

Henry  A.  Armstrong, 

Acting  Manager.  Small  Airplanr  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  96-10076  Filed  5-2-96:  8:45  am] 
BILUNG  CODE  4910-t3-U 


14  CFR  Part  39 

[Docket  No.  95-CE-60-AD;  Amendment  39- 
9585;  AD  96-09-09] 

RIN2120-AA64 

Airworthiness  Directives;  I.A.M. 
Rinaldo  Piaggio  S.p.A.  Model  P  180 
Series  Airplanes 

AGENCY:  Fedora)  Aviation 
.Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (.AD)  that 
applies  to  LA.M  Rinaldo  Piaggio  S.p.A. 
Model  P  IHO  series  airplanes.  This 
action  reciuires  installing  a  shield  on  the 
front  sec;tion  of  the  engine  cradle.  A 
report  of  power  coidrol  jamming  as  a 
result  of  freezing  conditions  during  a 
high  altitude  flight  prompted  this  AD 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  loss  of  engine 
[lovver  or  the  propeller  controls  from 
jamming  as  a  result  of  freezing  rain 
entering  the  engine  nacelle,  which,  if 


not  detected  and  corrected,  could  result 
in  loss  of  control  of  the  airplane. 
DATES:  Effec;tive  June  7,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  7, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio,  S.p.A.,  Via 
Cibrario.  4  16154,  Genoa,  Italy.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  9.-)-CE-.S0-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorenda  Baker,  Program  Manager. 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322)  513- 
3830,  ext.  2716;  facsimile  (322)  230- 
6899;  or  Mr.  Roman  T.  Gabrys,  Project 
Officer,  Small  Airplane  Directorate, 
Airplane  Certification  Service,  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64105;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
inc:lude  an  AD  that  would  apply  to 
I.A.M.  Rinaldo  Piaggio  S.p..A.  Model  P 
180  series  was  published  in  the  Federal 
Register  on  October  4,  1995  (60  FR 
51944).  The  action  proposed  to  require 
in.stalling  a  shield  on  the  front  section 
of  the  engine  cradle.  Accomplishment  of 
this  action  would  be  in  accordance  with 
Piaggio  Service  Bulletin  (SB)  80-0066: 
Original  Issue  December  12,  1994. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
Information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 


workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
will  be  furnished  by  the  manufacturer  at 
no  cost  to  the  owner/operators.  Based 
on  these  figures,  the  total  cost  impar:!  of 
this  AD  on  U.S.  operators  is«stimated 
to  be  $600.  This  figure  is  based  on  the 
assumption  that  none  of  the  affected 
airplanes  have  shields  installed  and  that 
none  of  the  affected  owners/operators 
have  modified  the  airplanes. 

The  compliance  time  of  this  AD  is 
presented  in  both  hours  time-in-service 
(TIS)  and  calendar  time.  The  FAA  has 
determined  that  including  calendar  time 
compliance  is  also  necessary  because 
the  unsafe  condition  is  the  result  of 
adverse  weather  conditions  which  can 
affect  the  nacelle  and  power  con?'*ols 
while  not  in  use  as  well  as  in  flight. 
Therefore,  to  ensure  that  the  above- 
described  condition  is  detected  and 
corrected  on  all  airplanes  within  a 
reasonable  period  of  time  without 
inadvertently  grounding  any  airplanes,  a 
compliance  schedule  based  upon  both 
TIS  and  calendar  time  is  required. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pail  39 

Air  transportaUon,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-09    LA.M.  Rinaldo  Piaggio  SJ>.A.: 

Amendment  39-9585;  Docket  No.  95- 
CE-50-AD 

Applicability:  Model  P  180  Series 
Airplanes  (serial  numbers  1001,  1002, 1004, 
and  1006  through  1033),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
Compliance:  Required  within  the  next  100 
hours  time-in  service  (TIS),  or  within  the 
next  3  calendar  months,  whichever  occurs 
later,  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

Note  2:  The  compliance  time  in  this  AD 
takes  precedence  over  the  compliance  time 
reflected  in  Piaggio  Service  Bulletin  80-0066. 
Original  Issue,  December  12, 1994. 

To  prevent  loss  of  engine  power  or  the 
pnDpeller  controls  from  jamming,  as  a  result 
of  freezing  rain  entering  the  engine  nacelle, 
which,  if  not  detected  and  corrected,  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Modify  the  nacelle  by  installing  a  shield 
on  the  front  section  of  the  engine  cradle,  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  in  Piaggio  Service 
Bulletin  (SB)  No.  80-0066;  Original  Issue: 
December  12,  1994. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
CertificaUon  Office,  FAA,  Europe,  Africa,  and 
Middle  East  Office,  c/o  American  Embassy, 
B-1000  Brussels,  Belgium  or  Mr.  Roman  T. 
Gabrys,  Project  Officer,  Small  Airplane 
Directorate,  Airplane  Certification  Service, 


FAA,  1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106  The  request  shall  be 
forwarded  through  an  appropriate  hAA 
Maintenance  Insf>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Brussels  Aircraft  Certification  f^fTice 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any  may  he 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(d)  The  modifications  required  by  this  AD 
shall  be  done  in  accordance  with  Piaggio 
Service  Bulletin  No.  80-0066;  Original  Issue: 
Decemtjer  12.  1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  I'.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
otjtained  from  I  AM  Rinaldo  Piaggio.  S.p.A., 
Via  Cibrario.  4  16154.  Genoa,  Italy.  Copies 
may  be  insfjected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel.  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitoi  Street,  NW  .  suite 
700.  Washington,  DC 

(e)  This  amendment  (39-9585)  becomes 
effective  on  June  7,  1996. 

Issued  in  Kansas  City.  Missouri,  on  April 
23,  1996. 

Henry  A.  ArmstitMig, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  96-10581  Filed  5-2-96,  8:45  am) 

BIUJNG  CODE  4910-1»-U 


14  CFR  Part  39 

[Docket  No.  95-SW-23-AD;  Amendment 
39-«605;  AD  96-09-29] 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R22 
HeHcopters 

AQB4CY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  (Robinson)  Model  R22 
helicopters,  that  requires  replacement  of 
the  upper  V-belt  sheave  (sheave).  This 
amendment  is  prompted  by  three 
reports  of  cracks  in  the  flange  of  the 
sheave.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
sheave,  which  could  result  in  damage  to 
other  drive  system  components,  and 
subsequent  loss  of  control  of  the 
helicopter, 

DATES:  Effective  June  7,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  7, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
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from  Robinson  Hfilicopter  Company. 

2901  Airport  Drive,  Torrance,  California 
OOSO."!.  This  information  maj'be 
examined  at  the  FAA,  Office  of  the 
Assi.stant  Chief  Counsel,  2601  Mearham 
Blvd..  Room  663,  Fort  Worth,  Texas 
76137,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Bumann,  Aerospace  Engineer. 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Blvd., 
I.akewood,  California  90712,  telephone 
(310)  627-5265.  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Robinson  Model 
R22  helicopters  was  published  in  the 
Federal  Register  on  November  28,  1995 
(60  FR  58579).  That  action  proposed  to 
require,  within  the  next  100  hours  time- 
in-service  (TIS)  or  60  calendar  days, 
whichever  comes  first,  replacement  of 
the  upper  sheave,  part  number  (P/N) 
A170-1I  or  J  or  P/N  A170-2J.  with  a 
sheave  having  a  dimension  equal  to  or 
less  than  0.30  inch  measured  from  the 
edge  of  the  forward  retainer  plate  to  the 
flange  of  the  sheave. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rul6  as  proposed. 

The  FAA  estimates  that  650 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $1,216  per 
helicopter  for  the  sheave,  part  number 
(P/N)  A170-1,  and  $2,298  per  helicopter 
for  the  sheave,  P/N  A 170-2.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$1,298,050,  assuming  replacement  of 
the  sheave  in  all  650  helicopters,  and 
assuming  that  one-half  of  the 
helicopters  have  the  sheave,  P/N  A170- 

1 .  installed,  and  one-half  of  the 
helicopters  have  the  sheave.  P/N  A170- 

2.  installed. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  witli  Executive  Order  12612. 
it  is  detei mined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  anjended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  96-09-29    Robinson  Helicopter 

Company:  Amendment  39-9605.  Docket 
No.  95-SW-23-AD. 

Applicability:  Model  R22  helicopters  with 
upper  V-t)elt  sheave  (sheave)  part  numlier  (P/ 
N)  A170-11  or  J.  or  P/N  A17G-2J,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  describ)«d  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 


unsafe  condition  addressed  by  this  AD.  la  no 
case  dofi.'!  the  presence  of  any  nuHlification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Note  2:  Determination  of  whether  the 
affected  sheave  has  been  installed  can  be 
accomplished  by  measuring  the  depth  from 
the  edge  of  the  forward  retainer  plate  to  the 
flange  of  the  sheave  in  an  area  located 
between  the  webs  as  shown  in  Figure  2  of 
Robinson  Helicopter  Company  R22  Service 
Bulletin  SB-77.  dated  April  25.  1995.  It  the 
depth  is  greater  than  0.30  inch,  then  either 
sheave,  P/N  A170-1I  or  |.  or  sheave,  P/N 
A170-2J.  is  installed. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  sheave,  which 
could  result  in  damage  to  other  drive  system 
components,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  or  60  calendar  days,  whichever 
occurs  first  after  the  effective  date  of  this  AD. 
replace  the  sheave,  P/N  A170-1I  or  J.  or  P/ 

N  A170-2J,  with  an  airworthy  sheave,  P/N 
A170-1.  or  P/N  A170-2.  having  a  dimension 
equal  to  or  less  than  0.30  inch  measured  from 
the  edge  of  the  forward  retainer  plate  to  the 
flange  of  the  sheave  in  an  area  located 
between  the  webs,  in  accordance  with 
paragraphs  2  through  15  of  the  Compliance 
Procedures  of  Robinson  Helicopter  Company 
R22  Service  Bulletin  SB-77,  dated  April  25, 
1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Opierators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  firom  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  Replacement  of  the  sheave  shall  he 
done  in  accordance  with  paragraphs  2 
through  15  of  the  Compliance  Procedures  of 
Robinson  Helicopter  Company  R22  Service 
Bulletin  SB-77.  dated  April  25. 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  he  obtained  firom 
Robinson  Helicopter  Company.  2901  Airport 
Drive.  Torrance,  California  90505.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel.  2601  Meacham 
Blvd..  Room  663,  Fort  Worth.  Texas,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
June  7, 1996. 


Issued  m  Fort  Worth.  Texas,  on  April  24. 
1996. 

Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc  ^6-10870  Filed  5-2-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-CE-27-AD;  Amendment  39- 
9443;  AD  95-24-13] 

RIN2120-AA64 

Aimvorthiness  Directives;  Jetstream 
Aircraft  Limited  HP137  Mkl,  Jetstream 
Series  200,  and  Jetstream  Models  3101 
and  3201  Airplane;  Correction 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  nde'.  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  95-24-13  concerning  Jetstream 
Aircraft  Limited  (JAL)  HP137  Mkl. 
Jetstream  Series  200,  and  Jetstream 
Models  3101  and  3201  airplanes,  which 
published  in  the  Federal  Register  on 
December  22. 1995  (60  FR  246).  That 
publication  incorrectly  references  the 
number  of  aileron  mounting  spigot  nut 
assemblies  to  be  replaced  on  the  wings 
of  the  airplanes.  The  AD  currently 
requires  "replacing  the  securing  nut 
assemblies  and  split  pins  with  new 
special  nut  assemblies  (Part  No.  SL5022 
(Qty.  2))".  The  intent  of  the  AD  is  to 
require  replacement  of  2  special  nut 
assemblies  on  each  wing,  for  a  total  of 
4  nut  assemblies.  The  Final  Rule  AD  did 
not  specify  "each  wing",  and  stated  that 
only  2  nut  assemblies  rather  than  4  nut 
assemblies  are  required.  This  action 
corrects  the  AD  to  reflect  this  change. 
EFFECTIVE  DATE:  January  17,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  17, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorenda  Baker,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels.  Belgium;  telephone  (322) 
508.2715;  facsimile  (322)  230.6899;  or 
Mr.  Jeffrey  Morfitt,  Project  Officer. 
Small  Airplane  Directorate.  Aircraft 
Certification  Service.  FAA.  1201 
W.ilnut,  suite  900,  Kansas  City.  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  On 
November  17,  1995,  the  Federal 
Aviation  Administration  (FAA)  issued 


AD  95-24-13,  Amendment  39-944.3  (60 
FR  246,  December  22.  1995).  which 
applies  to  JAL  HP  137  Mkl,  Jetstream 
series  200.  and  Jetstream  Models  3101 
and  3201  airplanes.  This  AD  requires 
inspecting  (one-time)  the  threaded 
portion  of  the  aileron  mounting  spigots 
for  cracks,  replacing  any  cracked 
spigots,  and  replacing  the  securing  nut 
assemblies  with  newly  designed  special 
nut  assemblies  and  new  split  pins. 

Need  for  the  Correction 

The  AD  incorrectly  references  the 
quantity  of  special  nut  assemblies, 
inferring  that  a  quantity  of  2  assemblies 
be  replaced  without  indicating  that  the 
2  assemblies  on  each  wing  (left  wing 
and  right  wing)  should  be  replaced. 

Correction  of  Publication 

Accordingly,  the  publication  of 
December  22.  1995  (60  FR  246)  of 
Amendment  39-9443;  AD  95-24-13. 
which  was  the  subject  of  FR  Doc.  95- 
66485.  is  corrected  as  follows: 

§39.13    [Corrected] 

On  page  66486,  in  the  third  column, 
section  39.13,  paragraph  (a),  line  1 
through  line  4,  replace  "Inspect  the 
mounting  spigots  for  cracks  using  both 
visual  and  fluorescent  dye  penetrant 
methods  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 

*  *   *"  with  "Inspect  the  left  and  right 
wing  mounting  spigots  for  cracks  using 
both  visual  and  fluorescent  dye 
penetrant  methods  in  accordance  with 
the  ACCOMPLISHMENT 
INSTRUCTIONS  *   *   *". 

On  page  66486,  in  the  third  column, 
section  39.13,  paragraph  (a)(2),  line  1 
through  line  5,  replace  "Prior  to  further 
flight,  replace  the  securing  nut 
assembliBS  and  split  pins  with  new 
special  nut  assemblies  (Part  No. 
SL45022  (Qty.  2)),  *   *    *' with  "Prior  to 
further  flight,  replace  the  securing  nut 
assemblies  and  split  pins  on  both  wings 
with  new  special  nut  assemblies  (Part 
No.  SL45022  (Qty.  of  2  on  each  wing. 

total  Qty.  of  4  nut  assemblies  needed)), 

*  *   * •» 

Action  is  taken  herein  to  clarify  this 
requirement  of  AD  95-24-13  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13).  The  effective  date  remains 
January  17,  1996. 

Issued  in  Kansas  City,  Missouri  on  April 
17,  1996. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  96-11031  Filed  5-2-96:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  9&-CE-37-AD;  Anwndment  39- 
9608;  AD  96-10-03] 

[RIN  2120-AA64] 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  PA28,  PA32, 
PA34,  and  PA44  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  The  New  Piper 
Aircraft,  Inc.  (Piper)  PA28,  PA32,  PA34. 
and  PA44  series  airplanes.  This  action 
will  require  inspecting  and  modifying 
the  fiap  lever  assembly.  Reports  of  worn 
flap  handle  attach  bolts  and  elongated 
holes  in  the  fiap  lever  to  cable  mounting 
attach  point  prompted  this  AD  action. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  flap 
handle  attach  bolt  and  sudden  retraction 
of  the  flaps,  which,  if  not  delected  and 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

DATES:  Effective  June  14,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  liegister  as  of  June  14, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
The  New  Piper  Aircraft.  Inc.,  Attn: 
Customer  Service,  2629  Piper  Dr..  Vero 
Beach,  Florida  32960.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  9.5- 
CE-37-AD,  Room  1558.  601  E.  12th 
Street.  Kansas  City.  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh.  Aerospace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office,  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160.  College 
Park,  C^orgia  30337-2748:  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  appl\  to  The 
New  Piper  Aircraft,  Inc.  (Piper)  PA2fl. 
PA32.  PA34,  and  PA44  series  airplanes 
was  published  in  the  Federal  Register 
on  October  13,  1995  (60  FR  533)4).  The 
action  proposed  to  rpquire  inspecting 
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and  modifying  the  flap  lever  assembly. 
A(.t:oniplishment  of  the  proposed  action 
would  be  in  accordance  with  Piper 
Service  Bulletin  (SB)  No.  965.  dated 
September  1.  1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  each 
i:omment  received  from  two 
commenters. 

The  first  commenter  recommends  that 
the  compliance  time  be  changed  to 
apply  to  aircraft  with  greater  than  2.000 
hours  time-in-service  (TIS)  and  require 
these  aircraft  to  accomplish  the 
modification  within  the  next  500  hours 
TIS  or  12  calendar  months,  whichever 
occurs  first.  The  commenter 
acknowledges  that  the  wear  problem  in 
the  flap  handle  attach  area  is  a 
widespread  problem  and  has  been  dealt 
with  by  the  industry  for  years. 
Industry's  experience  with  the  problem 
is  that  it  progresses  gradually  over  time; 
therefore,  the  immediacy  of  the  100 
hour  TIS  compliance  time  does  not 
seem  warranted.  The  commenter 
recommends  the  compliance  time  be 
changed  to  500  hours  TIS  to  coincide 
with  commercial  operators'  inspection 
cycles  and  12  calendar  months  to 
coincide  with  an  individual  owner/ 
operator's  annual  inspection 

The  FAA  recognizes  the  commenter's 
proposal,  but  the  service  difficulty 
reports  refiect  73  reports  from  January 
1990  to  March  1995  and  from  these  73 
reports,  50  reports  were  submitted  from 
the  same  commercial  operator.  The 
operator  submitted  a  TIS  range  of  1200 
to  2400  hours  TIS  for  the  50  occurrences 
in  their  fleet.  The  remaining  23  reports 
contain  TIS  values  ranging  from  1884  to 
5063.  With  this  information.  FAA  could 
not  determine  the  statistical  distribution 
or  fieet  average.  Subsequently,  the  FAA 
made  a  determination  that  a  compliance 
time  with  a  2,000  hour  TIS  threshold  or 
within  the  next  100  hours  TIS  for  those 
airplanes  with  greater  than  2,000  hours 
TIS  was  reasonable  and  will  not  impose 
an  undue  burden  on  the  affected 
owners/opeiators.  The  compliance  time 
remains  unchanged  as  a  result  of  the 
comment. 

The  second  c:ommenter  recommended 
that  the  .standard  part  designation 
corresponding  to  the  manufacturer's 
part  number  be  included  in  the  AD.  The 
standard  part  designation  is  typically 


listed  in  the  manufacturer's  service 
publications  and  manuals. 

The  commenter  also  states  that  the 
AD  as  proposed  requires  the  installation 
of  the  Piper  part  numbers  to  comply 
with  the  AD.  The  Piper  part  numbers  (P/ 
N)  are  equivalent  to  the  standard  parts 
and  therefore,  the  standard  parts 
designation  should  also  be  listed  as 
acceptable  compliance  to  this  AD 
action. 

The  FAA  concurs  that  the  standard 
parts  are  equivalent  to  the  Piper  parts 
designated  in  this  AD,  with  the 
exception  of  the  bushing,  Piper  P/N 
63900-174.  The  standard  parts 
designation  will  be  listed  as  equivalent 
parts  in  the  Final  Rule  to  permit  AD 
compliance  (with  the  exception  of  the 
bushing.  Piper  P/N  63900-174). 

The  commenter  also  states  that  P/N 
407  564  was  listed  incorrectly  in  the 
NPRM  as  P/N  407  584.  The  FAA 
concurs  and  the  part  number  is 
corrected  in  the  Final  Rule. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  30,000 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  workhours  per  airplane 
to  accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $16 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $4,080,000. 
This  figure  is  based  on  the  assumption 
that  all  of  the  affected  airplanes  have 
worn  bolts  and  elongated  holes  and  that 
none  of  the  owners/operators  of  the 
affected  airplanes  have  replaced  the 
worn  parts. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  equip 
approximately  8,000  airplanes. 
Assuming  that  these  distributed  parts 
are  incorporated  on  the  affected 
airplanes,  the  cost  of  the  proposed  AD 
will  be  reduced  by  $1,088,000  from 
$4,080,000  to  $2,992,000. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-10-03    The  New  Piper  Aircraft,  Inc. 
(formerly  Piper  Aircraft  Corporation): 

Amendment  No.  39-9608;  Docket  No. 

95-CE-37-AD. 
Applicability.  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Models 


Senal  numbers 


Models 


Serial  numbers 


UMI 


PA28-140  2&-20000  through  2&-26946  and  28-7125001  ttirough  2&-7725290. 

PA28-150,  PA2&-160.  and  PA28-180  |  28-1  through  28-5859,  28-7105001  ttirougti  2&-7505259,  28-E13,  and  28-03. 

PA28-151   I  28-7415001  through  28-7715314. 

PA28-161   I  2&-7716001  through  2&-6616057,  2816001  through  2816102,  and  2841001  through  2841346. 

PA28-181   I  28-7690001  through  28-8690062  and  2890001  through  2890169. 


PA28-235  28-10001  through  28-1 1378.  28-7110001  through  28-7710089,  and  2&-E1 1. 

PAP8-236  !  28-7911001  through  28-8611008  and  2811001  through  2811034. 

PA28-201T  I  28-7921001  through  28-7921095. 

PA28R-180  i  28R-30001  through  28R-31270  and  28R-7130001  through  28R-713O013 

P/\28R-200 I  28R-35001  through  28R-35820  and  28R-7135001  through  28R-7635462. 

PA28R-201 ;  28R-7737001  through  28R-7837319  and  2837001  through  2837059 

PA23R-201T '  28R-7703001  through  28R-7803374  and  2803001  through  2803012. 

PA28RT-201  !  28R-7918001  through  28R-82 18026. 

PA28RT-201T  I  28R-7931001  through  28R-8631005  and  2831001  through  2831038. 


32-1  through  32-1297  and  32-7100001  through  32-7800008. 
32-40000  through  32-40974  and  32-7140001  through  32-7940290. 
32-«006001  through  32-8406020. 
32-8024001  through  32-8424002. 
32R-7680001  through  32R- 7880068. 
32R-7885001  through  32R-7985105. 
32R-7887001  through  32R-7987126. 
32R-6013001  through  32R-8413024. 


PA32-260  

PA32-300  

PA32-3C1    ■ 

PA32-301T  

PA32R-300  

PA32RT-300 r. 

PA32RT-300T  - 

PA32R-301  

PA32R-301T I  32R-8029001  through  32R-8429028. 

PA34-200  I  34-7250001  through  34-7450220. 

PA34-200T  !  34-7570001  through  34-8170092. 

PA34-220T  34-6133001  through  34-8233088. 

PA44-180  44-7995001  through  44-8195026  and  4495001  through  4495013 

PA44-180T  44-8107001  through  44-8107066. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected;  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  upon  the 
accumulation  of  2,000  hours  time-in-service 
(TIS)  or  within  the  next  100  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished. 

Note  2:  The  compliance  time  specified  in 
this  AD  takes  precedence  over  the 
compliance  time  specified  in  the  The  New 
Piper  Aircraft  Inc.  (Piper)  Service  Bulletin 
(SB)  96.5,  dated  September  1.  1993. 

Note  3:  The  instructions  in  this  AD  do  not 
mirror  the  Piper  service  bulletin  and 
instructions  in  this  AD  take  precedence  over 
the  service  bulletin  instructions.  This  AD 
will  require  installing  the  clevis  bolt, 
regardless  of  the  condition  of  the  current 
part. 

To  prevent  failure  of  the  flap  handle  attach 
bolt  and  sudden  retraction  of  the  flaps, 
which,  if  not  detected  and  corrected,  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following; 

(a)  Measure  the  cable  mounting  attach  hole 
diameter  and  enlarge  the  hole  to  .316  of  an 
inch  diameter.  If  the  diameter  of  the  cable 
mount  attach  hole  is  larger  than  .316  of  an 
inch,  prior  to  further  flight,  replace  the  flap 
lever  handle  (refer  to  the  applicable 
illustrated  parts  catalog  for  part  number),  in 
accordance  with  the  INSTRUCTIONS  section 


of  Piper  SB  No.  965.  dated  September  1, 
1993. 

(b)  Install  a  new  bushing  (using  only  Piper 
Part  Number  (P/N)  63900-174)  into  the  cable 
mounting  attach  hole,  in  accordance  with  the 
INSTBUCTIONS  section  of  Piper  SB  No.  965. 
dated  September  1,  1993. 

(c)  Replace  the  flap  lever  handle  attach  IkjU 
with  a  new  clevis  bolt  (Piper  P/N  400  673  or 
standard  P/N  AN23-11)  in  accordance  with 
the  INSTRUCTIONS  section  of  Piper  SB  No. 
965,  dated  .September  1,  1993. 

(d)  Inspect  the  washer,  nut.  and  cotter  pin. 
and  if  damaged,  prior  to  further  flight, 
replace  washer  (Piper  P/N  407-564  or 
standard  P/N  AN960-10),  nut  (Piper  P/N 
404-392  or  standard  P/N  AN320-3),  and 
cotter  pin  (Piper  P/N  424-051  or  standard  P/ 
N  MS24665-132)  as  applicable  in  accordance 
with  the  INSTRUCTIONS  section  of  Piper  SB 
No.  965,  dated  September  1.  1993. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building.  1701  Columbia  Avenue,  suite  2- 
160.  College  Park,  Georgia  30337-2748.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  Aircraft  Certification 
Office 

Note  4:  Intormation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Ortificatioh  Office. 

(g)  The  inspections  and  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  The  New  Piper  Aircraft  Inc. 
Piper  Service  Bulletin  No  965,  dated 


September  1.  1993.  This  incorporation  by 
reference  wa.s  approved  by  the  Diriu.tor  of  the 
Federal  Register  in  accordance  with  5  i:..S.C. 
552(a)  and  1  CFR  part  51  Copies  may  be 
obtained  from  The  New  Piper  Aircraft.  Inc  . 
Attn:  Customer  Service,  2629  Piper  Di.  Vero 
Beach,  Florida  32960.  Copies  may  be 
inspected  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chiel  Counsel.  Room  1558. 
601  E.  12th  Street,  Kansas  Citv.  Missouri 
64106.  or  at  the  Office  of  the  Fedfrai  Register, 
800  North  Capitol  Street.  .NW  ,  suite  700. 
Washington.  DC. 

(h)  This  amendment  (39-9608)  Ijecomes 
effective  on  June  14.  1996. 

Issued  in  Kansas  City.  Missouri,  on  April 
26,  1996. 

Henry  A.  Armstrong, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircmft  Certification  Service 
|FR  Doc  96-10911  Filed  5-2-96;  845  ami 
BILUNG  CODE  4*10-1)-P 


14  CFR  Part  39 

[Docket  No.  96-CE-61-AD:  Amendment  39- 
9606;  AD9fr-ia-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Ttte  New 
Piper  Aircraft,  Inc.  (Fonnerly  Piper 
Aircraft  Corporation)  Models  PA-28- 
140,  PA-28-150,  PA-28-160,  and  PA- 
28-180  Airplanes 

AGENCV:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  The  New  Piper 
Aircraft,  Inc.  (Piper)  Models  PA-28- 
140,  PA-28-150.  PA-28-160,  and  PA- 
28-180  airjilanes.  This  action  requires  a 
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complete  landing  light  support 
rupiac  emont.  Thi.s  AU  action  is 
prompted  by  roports  of  two  .iccidunt.s 
and  two  incidents  rosultin^  from  the 
landing  li^^ht  retainer  support  seal 
breaknif^  apart  and  entering  tiic 
carburetor.  The  ac  tions  specified  by  this 
AD  are  intended  to  prevent  the  landing 
light  retainer  support  seal  from  being 
ingested  by  the  updralt  carburetor, 
which,  it  not  detected  and  corrected, 
could  result  in  rough  engine  operation 
or  possil)le  engine  failure  and  loss  of 
control  of  the  airplane. 

DATES:  Effective  June  10,  1996. 

The  incorporation  by  reference  of 
certain  publit:ations  listed  in  the 
regulations  is  approved  by  tlie  Director 
of  the  Federal  Register  as  ot  June  10. 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
The  New  Piper  Aircraft.  Lie,  Attn: 
Customer  Service.  292B  Piper  Dr..  Vero 
Beach.  Florida  32960.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  95- 
CE-51-AD,  Room  1558.  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  Craft-Lloyd.  Aerospace  Engineer, 
F,\A,  Atlanta  Aircraft  Certification 
Office.  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160.  College 
Park.  Ceorgia  30337-2748;  telephone 
(404)  305-7373;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Piper  Models  PA-28-140,  PA-28-150. 
PA-28-160.  and  PA-28-180  airplanes 
was  published  in  the  Federal  Register 
on  October  5,  1995  (60  FR  52131).  The 
action  proposed  replacing  the  landing 
light  support  and  seal  a.ssembly. 
Accomplishment  of  this  action  will  be 


in  accordance  with  Piper  Service 
Bulletin  (SB)  No.  975,  dated  November 
2,  1994. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
propo.sed  rule  or  the  FAAs 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  16,440 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  would  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $140  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $4,274,400.  This  figure  is  based  on 
the  assumption  that  all  of  the  affected 
airplanes  have  old  landing  light  support 
and  seal  assemblies  and  that  Jione  of  the 
owners/operators  of  the  affected 
airplanes  have  replaced  the  landing 
light  support  and  seal  assemblies  with 
parts  of  improved  design. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  equip 
approximately  850  airplanes.  Assuming 
that  these  distributed  parts  are 
incorporated  on  the  affected  airplanes, 
the  cost  of  this  AD  will  be  reduced  by 
$221,000  from  $4,274,400  to  $4,053,400. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  docs 
not  have  sufficient  federalism 
implications  to  warront  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  di.scussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
'  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  §  39.13  is  amended  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

96-10-01 .    The  New  Piper  AircraA.  Inc. 
(formerly  Piper  Aircraft  Corporation): 

Amendment  No.  39-9606;  Docket  No. 

95-CE-51-AD. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Models 

r —    ■      —  —  ■    

Serial  Numbers 

PA-28-140  

28-20000  ttirough  28-7725290. 

PA-28-150,  PA-2&-160,  and  PA-28-180  

28-1  through  28-7505259,  and  28-E13. 

UMI 


Note  1:  This  AD  applifs  U)  each  airplane 
identified  in  the  preceding  iipplicability 
provision,  legardless  of  whether  it  has  been 
modilied.  altered,  or  repjiired  in  the  area 
suh|e<.t  to  th.e  requirements  of  this  .\D.  For 
airpUnes  that  have  bt;ei»- modified,  iiltcjred,  or 
repaired  so  that  the  perforniante  of  the 
reqniremonts  of  this  AD  is  ytferftMl,  the 
owniT/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
at.(.ordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  tiffect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  iin.safe  condition  has  not 
t)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  or  upon  replacement  of  the 
landing  light,  whichever  occurs  first,  unless 
already  accomplished. 

Note  2:  Early  compliance  is  encouraged. 

To  prevent  the  landing  light  seal  from 
lodging  in  the  carburetor,  which,  if  not 


detected  and  corrected,  could  result  in  rough 
engine  opcraiign  or  possible  p:igiiie  failuit; 
and  possible  loss  ot  control  of  the  airplane, 
accomplish  the  iullowing: 

(a)  Replaie  landing  light  support  and  seal 
assembly  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Piper  Service  Bulletin  No.  975, 
dated  November  2.  1994. 

(b)  Special  flight  permits  may  be  i.ssiied  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  suite  2- 
160.  College  Park.  Georgia  30337-2748.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  The  New 
Piper  Aircraft  Inc.  Piper  Service  Bulletin  No. 
975,  dated  November  2, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Attn:  Customer 
Service,  2926  Piper  Dr.,  Vero  Beach,  Florida, 
32960.  Copies  may  be  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  (39-9606)  becomes 
effective  on  )une  10, 1996. 

Issued  in  Kansas  City,  Missouri,  on  April 
24,  1996. 

Henry  A.  Annstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-10913  Filed  5-2-96;  8:45  am) 

BILUNG  COOE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  95-CE-3a-AD;  Amendment  30- 
9607;  AD  96-10-02] 

RIN  2120-AA64 

Airworthiness  Directives;  HB 
Flugtechnlk  GmbH  Model  HB-23/2400 
Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


applies  to  certain  HB  Flugtechnik  CmbH 
(Flugtechnlk)  Model  HB-23/2400 
sa.lplanes.  This  action  requires 
inspecting  (one  time)  the  elevator 
control  push  rod  tube  for  dents  or 
bending  and  replacing  the  push  rod 
tube,  if  damaged,  inspecting  the  elevator 
control  system  for  incorrect  rigging,  and 
repetitively  inspecting  the  threaded 
adjustable  extension  joints  in  the  push 
rod  to  control  lever  connection  for 
cracks.  If  cracks  are  found,  replacing  the 
threaded  adjustable  joints  at  both  ends 
of  the  push  rod.  Cracking  of  the 
threaded  adjustable  extension  joints  and 
incorrect  rigging  of  the  elevator  control 
system  prompted  this  AD  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
elevator  control  system,  which,  if  not 
detected  and  corrected,  could  result  in 
possible  loss  of  elevator  control  and  loss 
of  the  sailplane. 
DATES:  Effective  June  12, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  12, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
HB  Flugtechnlk  GmbH,  Dr.  Adolf 
Scharfstr,  42.  PF  74,  A-4053  Haid, 
Austria,  telephone  43.7229.80904.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-30-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  Belderok,  Sailplane  Program 
Officer,  Small  Airplane  Directorate, 
Airplane  Certification  Service,  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  HB 
Flugtechnlk  GmbH  (Flugtechnlk)  Model 
HB-23/2400  sailplanes  was  published 
in  the  Federal  Register  on  October  13, 
1995  (60  FR  53310).  This  action 
proposed  to  require: 
— Inspecting  (one  time)  for  bending  and 
dents  on  the  elevator  control  push  rod 
tube,  and  replacing  the  elevator 
control  push  rod  tube,  if  damaged, 
— Inspecting  the  clearance  between  the 
elevator  control  lever  and  the  elevator 
control  push  rod,  ensuring  the 
clearance  remains  at  least  3  mm. 


—Inspecting  the  threaded  portion  of  the 
adjustable  push  rod  joints  (locoted  at 
each  end  of  the  push  rod)  for  fatigue 
cracks  and  deformation,  and  if 
cracked  or  damaged,  (based  on  the 
fatigue  evaluation),  replacing  the 
joints  on  both  ends  of  the  puf.li  rod. 
— Repetitively  inspecting,  at  intervals 
not  to  exceed  500  hours,  the  Uireaded 
portion  of  the  adjustable  push  rod 
joints  for  cracks  or  deformation,  and 
if  cracked  or  damaged  replacing  the 
joints  as  necessary. 
Accomplishment  of  the  proposed 
action  would  be  in  accordance  with  HB 
Flugtechnik  GmbH  service  bulletins 
(SB)  HB-23/17/91  and  HB-23/18/91. 
both  dated  October  28,  1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Afler  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  one  sailplane 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
3  hours  to  accomplish  the  AD  action, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $70  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  the  one  U.S.  operator  is 
estimated  to  be  $250.  This  figure  is 
based  on  the  assumption  that  the 
affected  owner/operator  of  the  affected 
sailplane  has  not  incorporated  the     . 
modification  or  accomplished  the 
inspections.  The  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  the  owner/operator  may 
incur  over  the  life  of  the  sailplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  povyer  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discus.sed  above,  I 
certify  that  this  action  (1)  is  not  a 


19816  Federal  Register  /  Vol.  61.  No.  87  /  Friday,  May  3.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  Nu.  87  /  Friday,  May  3.  1996  /  Kulos  and  Regulations 


19817 


UMI 


"significant  i^ulatory  action"  under 
Executive  Order  12H66;  (2)  is  not  a 
"significant  rule"  under  LXJT 
Regulatory  Policies  and  Pro«;edures  (44 
PR  1 1034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircrat^,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJSC  106(gJ.  40113.  44701. 

§§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-10-02     HB  Flugtechnik  GMBH: 

Amendment  39-9607;  Docket  No.  95- 
(:E-30-AD 

Applicability:  Model  f IB- 23/2400 
sailplanes  (serial  numbers  23001  through 
23048).  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  ni  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  ,\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (0  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
■  AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  add'css  it. 

Compliance  Required  initially  within  the 
next  50  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD.  and  as  indicated  in 
the  body  of  this  AD  thereafter,  unless  already 
accomplished 

To  prevent  failure  of  the  elevator  control 
system,  which,  if  not  detected  and  corrected, 
could  result  in  possible  loss  of  elevator 


control  and  loss  of  the  sailplane,  accomplish 
the  following: 

(a)  Inspect  (one  time)  for  bending  and 
dents  on  the  elevator  control  push  rod  tube. 
If  the  push  rod  tube  is  damaged,  prior  to 
further  fiight,  replace  the  elevator  control 
push  rod  tube  in  accordance  with  HB 
Flugtechnik  GmbH  (Flugtechnik)  service 
bulletin  (SB)  HB-23/t8/91,  dated  October  28, 
1991. 

(b)  Inspect  the  clearance  between  the 
elevator  control  lever  and  the  elevator  control 
push  r{)d,  ensuring  the  clearance  remains  at 
least  3  mm.  If  clearance  is  not  3  mm,  prior 

to  further  fiight.  adjust  in  accordance  with 
the  maintenance  manual. 

(c)  Inspect  the  threaded  portion  of  the 
adjustable  push  rod  joints  (located  at  each 
end  of  the  push  rod)  for  fatigue  cracks  and 
deformation,  and  if  cracked  or  damaged, 
(ba.sed  on  the  fatigue  evaluation),  prior  to 
further  flight,  replace  the  joints  on  both  ends 
of  the  push  rod  in  accordance  with 
Flugtechnik  SB  HB-23/17/91,  dated  October 
28,  1991. 

(d)  Repetitively  inspect  the  threaded 
portion  of  the  adjustable  push  rod  joints,  at 
intervals  not  to  exceed  500  hours  time-in- 
service  (TIS)  thereafter  for  cracks  or 
deformation,  and  if  cracked  or  damaged, 
prior  to  further  flight,  replace  the  joints  as 
necessary,  in  accordance  with  Flugtechnik 
.SB  HB-2.3/ 17/91,  dated  October  28,  1991. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Small  Airplane  Directorate, 
Airplane  Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Small  Airplane 
Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  tlie  Small  Airplane 
Directorate. 

(g)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  ING  Heino  Broitschka 
Flugtechnik  Ges.m.b.H  Service  Bulletin  HB- 
23/17/91,  dated  October  28,  1991,  and  ING 
Heino  Broitschka  Flugtechnik  Ges.m.b.H 
Service  Bulletin  HB-23/18/91,  dated  October 
28,  1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  HB  Flugtechnik  GmbH,  Dr.  Adolf 
Scharfstr,  42,  PF  74.  A-4053  Haid,  Austria. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
70C,  Washington,  DC. 

(h)  This  amendment  (39-9607)  becomes 
effective  on  )une  12,  1996. 


issued  in  Kansas  City,  Missouri,  on  April 
24,  1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  96-10914  Filed  5-2-96;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AQL-15] 

Modification  of  Class  E  Airspace; 
Alliance,  OH,  Salem,  OH,  and 
Youngstowm,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E5 
airspace  at  Youngstown-Warren 
Regional  Airport,  Youngstown,  OH  and 
revises  the  exclusionary  language  in  the 
Class  E5  airspace  designations  for 
Alliance,  OH  and  Salem.  OH,  due  to  the 
closing  of  the  Youngstown  Executive 
Airport,  Youngstown,  OH,  on  August 
15.  1995.  The  intent  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
the  existing  procedures  at  Youngstown, 
OH  and  to  modify  the  airspace 
designations  at  Alliance  and  Salem,  OH, 
to  reflect  the  closure  of  Youngstown 
Executive  Airport. 
EFFECTIVE  DATE:  0901  UTC,  June  20. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Cibic,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPt-EMENTARY  INFORMATION: 

History 

On  February  6.  1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Class  E5  airspace 
area  at  Youngstown-Warren  Regional 
Airport,  Youngstown,  OH,  and  to 
modify  the  language  for  the  Class  E5 
airspace  designations  for  Alliance,  OH 
and  Salem,  OH. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
was  received.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  paragraph 
6005  of  FAA  order  7400.9C  dated 
August  17, 1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  f'FR 


71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  rjmendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  H5  airspace 
at  Youngstown-Warren  Rejjional 
Airport.  Youngstown,  Oliio  and  revises 
the  language  for  the  Class  E5  airspace 
designations  for  Alliance,  OH  and 
Salem,  OH.  The  closing  of  the 
Youngstown  Executive  Airport, 
Youngstown.  OH  on  August  15,  1995 
and  deletion  of  the  airport's  VOR 
Runway  11/29  Standard  Instrument 
Approach  Procedure  (SlAP)  require  this 
modification  to  ensure  that  the 
procedures  at  Youngstown-Warren 
Regional  Airport  are  contained  within 
controlled  airspace  and  that  the 
Alliance  and  Salem.  OH,  Class  E 
airspace  designations  are  appropriately 
identified. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Polit:ies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  7 1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  lOfils),  40103.  40113. 
40120;  E.G.  10854,  24  FK  95H5,  3  CFR.  1B59- 
19f>3  Comp.,  p.  389:  14  CFR  11.69 

§71.1    [Amended] 

2.  The  incorporation  bj  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995.  and  etfective 


September  16,  1995,  is  amended  as 
follows: 

Paragraph  6!:05  Class  E  airspace  areas 
extending  upwird  from  700  feet  or  more 
abovp  the  siirfacii  of  the  earth. 


AGL  OH  E5  Alliance,  OH  (RevL<sed| 

Alliance.  Millor  Airport.  OH 

(Lat.  40''58'54"  N,  long.  81°02'3T' U'l 

.Sehring.  Tri-City  Airport.  OH 

(Lat.  40°54'21"  N,  Long.  8r-00'n0'  VV) 
That  iiirspace  extendiiiiJ  upward  from  700 

ft;et  above  the  surface  within  a  6.2-mile 

radius  of  Miller  Airport  and  within  a  6.2-mile 

raJius  of  the  Tri-City  Airf)Ort. 


AGL  OH  E5  Salem.  OH  (Revised] 

Salem  Airpark  Incorporated  Airport.  OH 
(Lat.  40'=56  53"  N,  long.  80'51'43'  VV) 
That  aifbpace  extending  upward  from  700 

feet  above  the  S'irfaco  wilhm  a  6.3  mile 

radius  of  die  Salem  Airpark.  Inc.  Airport, 

I'xciuding  that  airspace  within  the  Alliance. 

OH.  ^'oungstown  Elser  Mstro  .\irport,  OH, 

Class  E  .Mi spate  areas. 

«  »  ♦  *    ^'    * 

AGL  OH  E5  Youngstown  Warren  Regional 
Airport.  OH  (Revised) 

(Lat.  41°15'32"  N.  long  80''40  34  '  VV) 
Youngstown.  Landsdowne  Airport,  OH 

(Lat.  4r07'50"  N,  long.  80°3710"  VV) 
Vc'ungstown  VORTAC 

(Ldt.  41''19'52'  N,  long.  80°40'29    VV) 

That  airspace  extend uig  upward  froir.  700 
feet  dl)ove  the  surface  within  a  6.9-mile 
radius  of  the  Youngstown-VVauon  Rej^ional 
Airport  and  within  3.1  miles  eacii  side  of  the 
Yniingstowp,  VORTAC  358°  radial  extending 
from  the  fi. 9-mile  radius  to  10  mile  north  of 
the  VORTAC,  nral  within  the  8.2  mile  radius 
of  the  L.indsdowne  Airport 
«  *  «  »  « 

Issued  in  Des  Plaines.  Illinois  on  -April  1 . 
1996 
Maureen  Woods. 

Acting  Mnnager,  Air  Traffic  Division. 

IKK  Dff..  96-nOZS  Filed  5-2-96;  3.45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AEA-14] 

Establishment  of  Class  E  Airspace: 
Richlands,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 


SUMMARY:  This  actum  establishes  Class 
E  airspace  at  Richlands,  VA.  The 
development  of  .t  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Ruuwav 
(RWY)  25  at  Ta/ewel!  County  Airport 
has  made  this  action  net:essary.  The 
intended  etfect  of  this  action  is  to 


provide  adequate  controlled  airspar.u  for 
Instrument  Flight  Rules  (IFR)  operdiiuns 
at  Tazewell  Count;,  Airport. 
EFFECTIVE  DATE:  0901  UTC,  June  20. 
1996. 

FOR  FURTHER  INFORMATION  CONTAC: 
.Mr.  France;^  T  Jordan..  .Airspace 
Specialist,  .Systt!:.i  M.in/igenienl  Branch. 
.\EA-53n,  Air  TraffK,  Division.  Eas'^rn 
Region,  Federal  Aviation 
Administration,  Federal  Buildin^i  #111, 
lohn  F.  Kennedy  infeinationai  Airport, 
Jamaica,  New  York  11430,  telephoof: 
(718)  .S53^521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  8. 1996,  the  F.AA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  a  Class  E 
airspace  area  at  Tazewell  Countv 
Airport.  Richlands,  VA  (61  FR  5nl).  The 
d(;velopmen'  of  a  GPS  SIAP  at  Tazewell 
(Countv  Airport  has  made  this  action 
necessan,'. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  sumnitting  written 
conuncnts  on  the  proposal  to  the  VA.\. 
No  c:oinments  objecting  to  the  piuposal 
were  received  Class  E  airspac  e 
designations  are  published  in  paragraph 
6005  of  P'AA  Order  7400>K:,  dated 
August  17.  199=1,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CI  R 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  will  bt- 
published  subsecjuently  in  tht-  O.-der. 

The  Rule 

This  amendment  to  part  71  of  tlie 
Federal  .Av:atioM  Regulations  (14  CFR 
part  711  t-stahlishos  a  Class  E  airsp.inf^ 
area  at  Richlands,  \'A.  The  developuient 
of  a  GPS  SIAP  at  Tazewell  Coui.t> 
.Airpon  has  made  this  action  net:essc!ry. 
The  intended  etfoi.t  of  this  aclion  is  to 
provide  adequat.  Class  E  airspace  for 
Hin.ratt  excc:utin(i  the  GFS  RWY  2='  SIAP 
at  the  airport. 

The  FAA  has  determini'd  that  this 
regulation  onW'  involxes  3n  established 
body  of  twhnii.a!  regulations  for  which 
frequent  .thI  rortine  anu'ndments  nrt- 
necessa'-y  to  ktej  them  opcrationaiiy 
current  Th:'refnr<'  this  re^^ulntior. — (1) 
is  not  a  "sigritii  ir;l  regulatory  action' 
under  Exei.ui.'.e  Order  128ti6:  (2)  is  not 
.1  "signiiK.ant  ride  '  under  DOT 
Regulators  Poiicic?  and  Procedures  (44 
FR  100.34;  Fobrunr\  26   19"9i  and  (3) 
dues  not  warrtjiit  pr»'p.ir.itioii  ot  a 
regulatory  evaljation  as  the  anticipated 
impact  is  so  miiiimai.  Since  this  is  a 
rout'ot;  matter  ihnt  will  only  affe<t  air 
trafHc  procedures  and  air  navigation,  it 
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IS  certified  that  this  mle  will  not  have 
a  signifi;  ant  economic  impact  on  a 
substantial  numtwr  of  small  entities 
under  the  cnleria  of  the  Regulatory 
Flexibilitv  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  contnuies  to  rt?ad  as  follows: 

Authority:  4')  I  ISC.  10<i(R).  40lO3.  401  i:j, 
40120,  E.O  108.'i4.  24  FK  9ShS.  M  CFR.  I'J.VH 
mfi.lComp  .  i>  :»89:  14CTK  ll.ti'.J. 

§71.1    [Amended] 

I.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Oi-der  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1905  and  effi^ctive 
September  16,  1995.  is  amended  as 
follows: 

Parug/Tjp/i  b005  Class  E  ainpace  areas 
exIfHiiin^  upward  from  700  (ivt  nr  more 
above  tht-  siirfncf  of  the  forth 

***** 

AEA  VA  E5  Richlands,  VA  INew] 

r<(zt;wi;ll  County  Airport,  VA 
lUt.  :i7°0f49-N.  LoriR.  8r47'54"W) 
That  airspace  extending  upward  fnjm  700 

feel  above  ttio  surface  within  a  6  mile  radius 

of  Trfzowcll  County  Airport 

*  *  •  •  • 

Issued  in  lamaira.  New  York  on  April  10. 

John  S.  Walker, 

Maiui^t^r.  Air  Traffic  Division.  Fusff-rn  Region 
IKR  n<><    'W>    I  1024  I'ilt!il  .5   2-  '>h;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16CFRPart1500 

Requirements  for  Latieling  of  Retail 
Containers  of  Charcoal 

agency:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 


SUMMARY:  Under  the  Federal  Hazardous 
Substances  Act,  the  Commission  issues 
n  rule  to  change  the  required  labeling  for 
retail  containers  of  charcoal  intended 
for  cooking  or  heating.  The  labeling 
addresses  the  potentially  lethal  carbon 
monoxide  hazard  as.sociated  with 
burning  charcoal  in  confined  spaces. 
The  amendments,  which  include  a 
pictogram,  make  the  label  more 
noticeable  and  more  easily  read  and 
understood  and  increase  the  label's 
ability  to  motivate  consumers  to  avoid 
burning  charcoal  in  homes,  tents,  or 
vehicles. 

DATES:  The  amended  rule  be<;onies 
effective  November  3,  1997.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Toro,  Division  of  Regulatory 
Management.  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(.101)504-0400  ext.  1378.  Copies  of 
documents  relating  to  this  rulemaking 
may  l>e  obtained  from  the  Office  of  the 
Se<;retary,  Washington,  DC  20207, 
telephone  (301)504-0800. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Relevant  Statutes  and  Regulations. 
Since  its  creation  in  1973,  the  Consumer 
Product  Safety  Commission 
("Commission"  or  "CPSC"  has 
administered  the  Federal  Hazardous 
Substances  Act  ("FHSA"),  15  U.S.C. 
1261-1278.  Prior  to  that  time,  the  FHSA 
was  administered  by  the  Food  and  Drug 
Administration  ("FDA"). 

The  FHSA  defines  "hazardous 
substance"  as  including  any  "substance 


or  mixture  of  substances  which  (i)  is 
toxic  *   *   *  if  I  it  I  may  cause  substantial 
personal  injury  or  substantial  illness 
during  or  as  a  proximate  result  of  any 
customary  or  reasonably  foreseeable 
handling  or  use  *   *   '."Section 
2(fKl)(A)  of  the  FHSA.  15  U.S.C. 
1261(fi(l)(A).  Hazardous  substances  are 
misbranded  if  they  do  not  bear  the 
labeling  required  by  sectionx2(p)(l)  of 
the  FHSA,  15  U.S.C.  1261(p)(l). 

Section  3(b)  of  the  FHSA,  15  U.S.C. 
1262(b),  authorizes  the  Commission  to 
issue  regulations  establishing  variations 
from  or  additions  to  the  labeling 
required  under  section  2(p)(l)  if  the 
Commission  finds  that  the  requirements 
of  section  2(p)(l)  are  not  adequate  for 
the  protection  of  the  public  heahh  and 
safety  in  view  of  the  special  hazard 
presented  by  any  particular  hazardous 
substance.  Rulemaking  under  section 
3(b)  is  conducted  under  the  informal 
notice  and  comment  procedure 
provided  in  5  U.S.C.  553. 

In  addition,  section  3(a)  of  the  FHSA, 
15  U.S.C.  1262(a),  authorizes  the 
Commission  to  issue  regulations 
declaring  products  to  be  hazardous 
substances  if  the  Commission  finds  they 
meet  the  definition  of  hazardous 
substance  in  section  2(f)(1)(A).  The 
purpose  of  this  authority  is  to  avoid  or 
resolve  uncertainty  as  to  the  application 
of  the  FHSA.  15  U.S.C.  1262(a). 

In  1971,  the  Food  and  Dmg 
Administration  ("FDA")  issued  a  rule 
under  section  3(a)  of  the  FHSA  to 
declare  charcoal  in  containers  for  retail 
sale  and  intended  for  cooking  or  heating 
to  be  a  hazardous  substance.  36  FR 
14,729  (August  11,  1971);  21  CFR 
§  191.5.  At  the  same  time,  FDA  issued 
a  rule  under  section  3{b)  of  the  FHSA 
to  require  a  statement  on  such  packages 
of  charcoal  that  would  warn  of  the 
potentially  deadly  hazard  of  CO 
poisoning  from  charcoal  when  used  in 
a  confined  area.  Id.  at  §  191.7.  These 
rules  are  currently  codified  at  16  CFR 
§§  1500.12(a)(1)  and  1500.14(b)(6), 
respectively.  The  currently  required 
label  is  as  follows: 
BIUJNQ  COOE  nSS-OI-P 


WARNING:  Do  Not  Use  for  Indoor  Heat- 
ing or  Cooking  Unless  Vontildtion  is  Pro- 
vided for  Exhausting  Fumes  to  Outside. 
Toxic  Fumes  May  Accumulate  and  Cause 
Death. 


BILUNG  COOE  SSSS-OI-C 

The  current  label  is  required  to  appear 
on  both  the  front  and  back  panels  of 
bags  of  charcoal,  in  the  upper  25%  of 
the  panels,  at  least  2  inches  below  the 
seam,  at  least  1  inch  above  any  other 
reading  material  or  design  element  of 
the  bag,  and  in  specified  minimum  type 
sizes. 

2.  Nature  of  the  hazard.  |6,  Tab  B]  ^ 
CO  is  produced  by  the  incomplete 
combustion  of  fuels  such  as  charcoal. 
The  level  of  CO  produced  from  burning 
charcoal  may  accumulate  to  toxic  levels 
in  closed  environments.  CO  is  a 
colorless,  odorless  gas  which  reduces 
the  blood's  ability  to  carry  oxygen  by 
reacting  with  hemoglobin  to  form 
carboxyhemoglobin  (COHb). 
Individuals'  reactions  to  CO  exposure 
vary  depending  on  several  factors, 
including  age,  health  status,  and 
smoking  habits.  Due  to  the  nonspecific 
symptoms  that  can  be  associated  with 
CO  poisoning  (e.g.,  fatigue,  lethargy, 
dizziness,  diarrhea,  or  nausea), 
misdiagnoses  of  both  acute  and  chronic 
CO  poisonings  can  be  expected. 
Additionally,  CO  is  odorless,  which 
may  contribute  to  individuals  frequently 
being  unaware  of  their  exposure  to  CO. 
High  levels  of  COHb  in  the  blood  can 
cause  death. 

3.  Petition  from  Barbara  Mauk.  On 
October  12,  1990,  CPSC  received  a  letter 
from  Barbara  Mauk  petitioning  the 
Commission  to  amend  the  current  label 
on  bags  of  charcoal.  [1]  In  this  letter,  the 
petitioner  described  an  incident  that 
occurred  when  she  and  her  son  were 
camping  1  year  previously.  Her  son  died 
from  CO  poisoning,  and  she  was 
hospitalized  and  treated  for  CO 
poisoning,  after  she  brought  a  still-warm 
charcoal  grill  inside  her  camper.  The 
petition  (No.  HP  91-1)  requested  that 
the  current  label  on  bags  of  charcoal  be 
revised  to  state  that:  (1)  charcoal 
produces  CO  (and,  if  applicable,  other 
lethal  or  toxic  fumes),  (2)  charcoal 
produces  fumes  until  the  charcoal  is 
completely  extinguished,  and  (3)  CO  has 
no  odor. 

On  December  22, 1992.  the 
Commission  voted  to  grant  the  petition 
as  to  the  statements  that  charcoal 
produces  CO  and  that  CO  has  no  odor, 
and  to  deny  the  petition  as  to  adding 
statements  that  charcoal  produces  these 
fumes  until  the  charcoal  is  completely 
extinguished.  [2]  The  Commission  also 
voted  to  improve  the  label's 
precautionary  language,  specifically 
with  reference  to  ventilation.  In  this 
regard,  it  was  thought  that  the  current 


UMI 


1 1  ho  romniivsion  voii-il  j    l  t,i  is.nue  this  rule. 
H.  MiKjre  voloil  irt  lh«  riMJofilv  (>)niiniv,iorn^r  M.irv 


ShnU  (..ill  voted  u)  lh«!  nimnriiy    t-ich 

1  (>nin)i«siiinRr  t.vsiicri  a  s»?para;e  sl.itninonl 

I  t,iu  irni.ng  Ih't  vi)i''  (;npips  of  lhi>  stHtorrunt.H  can 


bo  iibtained  from  the  Commission'.i  orfire  of  the 
Sw.rfiary.  Washington,  ix:  20207.  telnphono  (301) 
'S04-0«00. 


'Numbers  in  brackets  indicate  the  numl)er  of  a 
documeni  as  iislud  in  the  List  jf  Relevant 
Documents  in  Appendix  1  to  this  notice. 


label's  statement  that  charcoal  should 
not  be  used  for  indoor  cooking  or 
heating  unless  ventilation  is  provided  is 
dangerously  misleading.  Consumers 
may  assume  erroneously  that  measures 
such  as  opening  a  door  or  cracking  a 
window  would  provide  adequate 
ventilation.  Further,  consumers  are 
unlikely  to  be  able  to  supply  the  exhaust 
hoods,  ducting,  and  powerful  positive 
exhaust  fans  that  are  needed  to  provide 
adequate  ventilation. 

4.  Subsequent  actions  by  the 
Commission.  In  1993.  the  Commission's 
staff  became  aware  of  data  that 
indicated  that  a  pictogram  is  needed  to 
communicate  the  safety  message  to 
those  who  do  not  read  English.  (6,  Tab 
E(l)|  Further,  an  article,  discussed 
below  in  section  B  of  this  notice, 
reported  that  73%  of  the  victims  in  one 
area  over  an  11 -year  period  were 
members  of  ethnic  minorities,  many  of 
whom  were  Hispanic  or  Asian 
immigrants  who  could  not  speak 
English.  [31 

On  April  22, 1994,  the  staff  met  with 
members  of  the  charcoal  industry  to 
present  the  staffs  recommendations  for 
revising  the  warning  label.  Industry 
members  indicated  a  willingness  to 
revise  the  warning  label,  but  raised  a 
number  of  concerns.  [6,  Tab  F]  These 
concerns  were  considered  in  further 
developing  the  label. 

On  June  1,  1994,  the  Commission 
directed  the  staff  to  prepare,  for  the 
Commission's  consideration,  a  draft 
notice  of  proposed  rulemaking  ("NPR") 
to  amend  the  labeling  currently  required 
for  packages  of  charcoal  to  warn  of  the 
dangers  of  burning  charcoal  indoors. 
The  label  to  be  developed  by  the  staff 
would:  (1)  clarify  the  dangers  of  burning 
charcoal  indoors;  (2)  remove  the 
possibly  misleading  statement  that 
implies  that  charcoal  can  be  safely 
burned  indoors  with  "ventilation;"  (3) 
add  color  to  the  signal  word  panel:  (4) 
include  a  pictogram,  if  feasible;  (5) 
include  a  Spanish  safety  message  if  a 
pictogram  is  not  feasible;  and  (6) 
include  additional  features 
recommended  by  the  staff  to  make  the 
safety  messages  more  conspicuous  and 
understandable. 

On  April  13, 1995,  staff  met  with 
industry  members  again  to  present  the 
results  of  pictogram  tests  and  staffs 
recommendations  for  revising  the 
warning  label  on  packages  of  charcoal. 
[6,  Tab  Fj  The  changes  to  the 
recommended  warning  label  reflected, 
for  the  most  part,  concerns  industry 
representatives  raised  at  the  April  1994 
meeting.  After  considering  the 
comments  made  at  the  April  1995 
meeting,  the  staff  recommended  a 
revised  label  to  the  Commissiori.  The 


staff  also  described  possible  variations 
of  that  label  for  the  Commission  s 
consideration.  The  proposed  label,  and 
the  main  reasons  that  various  features  of 
the  label  were  chosen,  are  described  in 
section  D  of  this  notice.  The  proposed 
rule  was  published  in  the  Federal 
Register  on  August  10.  1995.  with  a 
request  for  public  comments,  to  be 
submitted  no  later  than  October  24. 
1995.  60  FR  40785.  The  comments 
received  on  the  proposal,  and  the 
Commission's  responses  to  the 
comments,  are  described  below  in 
Section  E  of  this  notice. 

B.  OO  Potsonin];  Incidents 

The  Commission's  Division  of  Hazard 
Analysis  examined  available  data 
concerning  CO  poisoning  incidents. 
That  Division  estimates  that  there  was 
an  average  of  about  28  non-fire  CO- 
related  deaths  per  year  associated  with 
charcoal  grills  and  hibachis  from  1986 
to  1992.-  (The  annual  estimate  of  non- 
fire  CO  deaths  fluctuates,  with  no 
discernible  pattern  The  estimates 
ranged  from  20  in  1987  and  1990  to  38 
in  1992.) 

Data  from  the  CPSC's  National 
Electronic  Injury  Surveillance  System 
("NEISS")  indicate  that  there  was  an 
average  of  about  300  emergency-room- 
treated  injuries  involving  charcoal  grills 
and  hibachis  annually  from  1991  to 
1994.  16,  Tab  C!  After  the  Commission 
considered  the  proposed  rule,  the 
Commission's  Hazard  Analysis  staff 
reviewed  eight  additional  incident 
reports  involving  CO  death*  and  injuries 
associated  with  the  indoor  use  of 
charcoal.  These  incidents  were  for  the 
years  1994  to  the  present.  [15 1  The 
factors  identified  in  these  recent 
incidents  were  ver>-  similar  to  those 
previously  reported. 

There  were  14  victims  reported  in  the 
additional  incidents:  9  died  and  5 
recovered.  Where  a  victim's 
membership  in  an  ethnic  minority  was 
reported,  Hispanics  continued  to  be  the 
group  refwrted  most  often.  The  data 
indicated  that  the  Hispanic  victims 
either  spoke  little  or  no  English  The 
circimistances  indicated  that  the  victims 
were  unaware  of  the  potential  leUial 
effects  of  burning  charcoal  indoors. 

Most  of  the  incidents  involved  a 
charcoal  grill.  Information  on  the  safety 
labeling  on  packages  of  charcoal  was  not 
available.  However,  the  Commission's 
Office  of  Compliance  has  no  record  of 
opening  a  case  based  on  a  violation  of 
the  charcoal  special  labeling 


'  As  noted  above.  CO  is  produced  as  a  product  of 
incomplete  combustion  The  term  'n on -fire'  mears 
:ho!  tht  CCj  v»aS  no  prod-ced  b\  n  ronf.ajia'  o.:  .r 
other  unintended  combustion. 
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r'"l'lirfii'»'ii|.    UK*  lh»u»-  I  .  II')  [>M.S()ll  to 
bfiittv*-  ti.at  (lie  pat.kai^es  of  chjiriDcil 
KivdlvivJ  III  these  iiu  iiieiits  did  not  hoar 
latH'U  w.irnin^  of  the  C'U  h-i/ard 

Vl.ir.v  of  the  incidents  ()«:i;iirrtd  when 
vi<  tiiiis  tmrnefl  .h.in  o.i!  in  their  homes 
or  in  vetii(  les   Most  of  the  iiii  ideiit.s 
oui  urred  when  victims  i:sed  i  lian.oal  to 
keep  warm.  M^st  of  thu  incidents 
ot  ciirred  during  the  fail  and  winter. 

An  aril'  ir  t)v  Hanipson,  N  B  et  a' 
(1494),  reports  that  74  viiliins  were 
fre.ited  for  (X)  poisoning  residting  from 
huniinn  chan  nal  indoors  in  the  Sftattle, 
Washington,  area  hetwoen  ()i:tof)er  1982 
and  October  I'HI.r  l.tl  f- 1 ft v  eight  (73%) 
of  thf!  virtinis  wtTt'  nienifwrs  of  ethnic 
minorities,  many  of  whom  wer« 
Hispniiii  or  .A.sian  immigrants  who 
could  not  speaii.  Knghsii   I.M  There  was 
no  information  available  however, 
do<AiHienting  whether  they  i  oidd  rtMd 
Fuiglish 

C.  The  Picto^ram 

TheC'.PSv:  staff,  a  chan  oal 
mmufactiirer,  and  Pr   Neil  H   Hampson 
of  VVashniglon  .Slate  ei>..li  develop«d  a 
pirtntjram    it-.,  l.ili  K(^!i  l-.a'.h  pii  foxram 
was  tested   k  i  ordiiii,  to  .ANSI  /S^S  .i. 
Ameriian  National  S\;ndard  for  Criteria 
forS.ifetv  .Svmhols    The  pi- fogram 
dey, eloped  h\,  CJ'SC  staff  obtained  the 
ha;hest  p^o  ent.ige  of  i  orrei  t  r»;sponses 
III  the  first  riMind  of  testing    This 
pi(  tograin  ac  hieved  "i'^Tk.  ■  (jrrttt 
respt.nses,  w:tli  4"<>  cr'tM.il  <  ■  ntusion 
(Critii  al  '  onhisioii  is  where  the  messa;.;e 
(  onveyed  is  tii»'  opp'"-;te  ot  the  intended 
message  )  Hased  or'  l.odings  troiii  the 
lest  resu'ts,  ttie  thr«'">  pi<  logr.ims  were 
rpMst  ii  jnd  presented  tor  ,i  second 
round  of  te.-.tmg    I'he  revised  pn  togram 
developed  by  a  (  It  -.n  oa!  maiuifai.turer 
.ilit.ijiiMl  'ti-   higt.est  pen  .•ninge  cf 
I  err.  (  1  rv iponsi--;  lo  this  round  of 
testing  I74'\.  corrK  t  responses,  with  no 
crilii  i!  '  onfiision I 

111.-  .\,\.SI  /..'it'    »  t'st  method 
rvv  omuie;ids  tfiat.  to  he  sehs  ted,  ,< 
pictogr  im  should  eithfi  ct'taiii  Wj'X. 
i.orrt'i  t  responses  wiffi  no  more  than  S"'i, 
criti<al  copfL...iori  or  f-.''  pam'd  with 


other  features,  such  as  a  veHjal  message. 
i  l()|  For  the  reasons  discussed  fmlow  in 
responding  to  comments  on  'die 
proposal,  the  Connnission  concludes 
tliat  it  is  appropriate  to  use  the 
pictogram  that  scored  highest  in  the 
tests  descrit)ed  above. 

O.  The  Proposed  Label 

The  Commission's  Human  Factoid 
staff  concluded  that,  as  a  matter  of 
optimum  lbbe\  design,  it  would  be 
desirable  for  the  label  to  be  consistent 
with  the  ANSI  Z.')35.4,  American 
National  .Standard  for  Product  Safety 
Signs  and  Labels.  |6.  Tab  E(l)|  In 
meetings  before  tfie  Commission 
considered  the  proposal,  however,  the 
industry  pointed  out  that  this  optimum 
lalxil  would  require  the  bag  to  have  a 
minimum  of  four  colors:  red  orange, 
black,  and  white.  The  industry  stated 
that  many  of  the  printing  presses  for 
chan  oal  bags  have  the  capability  of 
punting  only  six  t;o!ors,  and  tiiat  presses 
capable  of  printing  rnoie  than  six  colors 
are  very  expensive.  Generally.  mo,st  bags 
already  have  at  least  six  colors,  and  the 
presently-uaed  colors  often  do  not 
iiu  lud^"  one  or  more  of  the  colors  that 
would  f)e  required  bv  the  "optimum" 
lat-.e!  described  abcAe  Industry 
MiemlM^rs  stated  that  customers  may 
consider  the  color  s<:heine  of  a  produr  t 
to  be  part  of  its  brand  identification. 

For  the  reasons  given  by  the  industry, 
the  Commission  proposed  a  lalxji  that 
did  not  u.se  !he  colors  spt;(  ified  by 
'\NSI.  but  will  :.tiil  he.  tonspicuous.  Il.lj 
Thus,  tlie  revised  label  will  not  change 
the  present  requirement  that  the  label 
shall  be  in  'i  "color  sharply  contrasting 
wi'h  the  background"  and  that  the 
borderline  shall  be  "heavy."  Fxamples 
of  color  I  omhinations  that  Ifie 
Commissions  staff  considers  to  be 
sharply  contrasting,  in  order  of  expected 
visual  efficiency,  are:  black  on  white; 
fpjat  k  on  yellow;  white  on  black;  dark 
hipe  on  wfiife;  white  on  dark  red,  green, 
or  brown;  black  on  orange;  d:irk  green 
■iiici  red  on  white;  white  on  dark  gray; 
and  black  on  light  gray.  |9!  Examples  of 


colors  that  may  not  be  considered 
sharply  contrasting  are  black  on  dark 
blue  or  dark  green,  dark  red  on  light  red, 
light  red  on  reflective  silver,  and  white 
on  light  gray  or  tan.  See  16  CFR 
1500  121(d). 

To  make  the  label  easier  to  read  and 
understand,  the  Commission  proposed 
that  the  messages  be  presented 
concisely  and  in  an  outline  form,  be 
presented  in  a  horizontal  format,  be  left- 
ju.stified  with  a  ragged  right  margin,  be 
in  upper  and  lower  case  lettering,  be  in 
the  appropriate  point-type,  have  an 
acceptable  strokewidth-to-height  ratio, 
and  have  sufficient  space  between  lines 
of  text.  |B,  TabE(l)l 

When  the  minimum  specified  type 
sizes  are  laid  out  in  the  configuration 
specified  in  the  revised  label,  the  label 
is  2  inches  high.  The  revised  label  is 
taller  than  the  currently  required  label. 
The  current  label  also  is  required  to  be 
at  least  2  inches  from  the  top  seam.  If 
this  required  distance  were  to  remain 
the  same,  the  bottom  edge  of  the  taller 
revised  label  would  have  to  be  lower  on 
the  bag.  This  t:ould  interfere  with 
existing  graphics,  which  would  then 
have  to  be  redesigned.  This  could 
require  additional  modifications  to 
printing  plates  and  increase  the  cost  of 
the  lab«'l  revision,  without  providing 
any  identifiable  safety  benefit. 
T  herelore,  the  Commission  proposed  to 
(  hange  the  minimum  allowable  distance 
from  the  top  seam  to  the  label  from  2 
inches  to  1  inch.  This  would  allow  the 
taller  label  to  be  printed  without 
affecting  other  printing  lower  on  the 
bag 

The  Commission  proposed  to  retain 
the  current  requirements  that  the  label 
inust  be  on  both  the  front  and  back 
pnnels  of  the  bag  and  in  the  upper 
quarter  of  the  panels. 

For  the  reasons  stated  above  and 
elsewhere  in  this  notice,  the 
Commission  is  revising  the  label 
required  on  packages  of  charcoal  to 
appear  and  read  as  follows: 

BILUNO  COOe  US5-01-P 


^WARNING 


UMI 


BILUNO  COOE  6U5-01-C 

E.  Comments  on  the  Proposal 

The  Commission  received  seven 
comments  in  response  to  the  notice  of 
proposed  rulemaking.  The  issres  raised 
by  the  comments  are  summarized 
below,  along  with  the  Commission's 
responses. 

Issue:  Pictogram 

Comment:  Slash  vs.  "X."  Several 
commenters  addressed  the  use  in  the 
proposed  revised  label  of  an  "X" 
overlaying  the  pictogram  to  indicate  that 
the  actions  depicted  in  the  pictogram 
are  prohibited.  A  cornmenter  argued 
that  this  aspect  of  the  pictogram  is  not 
consistent  with  any  intematfonal 
standard  or  to  ANSI  Z535.3  "Criteria  for 
Safety  Symbols,"  in  which  prohibited 
actions  are  characterized  by  a  single 
slash  in  a  circle.  Another  cornmenter 
stated  that  a  single  slash  ending  at  the 
edges  of  the  circle  across  three  separate 
pictograms  for  each  at  risk  location  may 
be  more  universally  recognized  and 
effective  than  an  X.  The  cornmenter 
believed  this  would  be  more  in  line 
with  global  marketing  standards.  This 
commenter  noted  that  the  pictogram 
was  tested  using  a  population  largely 
made  up  of  Hispanics,  and  questions 
whether  the  same  results  would  have 
been  obtained  with  other  ethnic  groups. 

Response:  The  Commission's  Human 
Factors  staff  conducted  a  two-phase 
study  to  determine  which  pictogram 
most  clearly  conveyed  the  safety 
message  to  the  at-risk  population.  Three 
pictograms  were  tested  in  the  first 
phase,  all  of  which  incorporated  a  circle 
with  the  ANSI-recommended  diagonal 
slash  through  the  image.  The  most 
effective  pictogram  was  understood  by 
only  56%  of  the  subjects,  with  4% 
critical  confusion.  (Critical  confusion 
means  that  the  subjects'  response  was 
the  opposite  of  the  correct  response.) 

The  test  subjects'  responses  during 
the  test  sessions  and  debriefing  revealed 
that  some  of  the  subjects  thought  that 


CARBON  MONOXIDE  HAZARD 

Burning  charcoal  inside  can 
kill  you.  It  gives  off  carbon 
monoxide,  which  has  no  odor. 

NEVER  burn  charcoal  inside 
homes,  vehicles  or  tents. 


the  slash  applied  to  only  those  items  in 
the  circle  that  actually  intersected  with 
the  slash.  Other  subjects  did  not 
understand  that  the  slash  was  a 
prohibition  symbol.  Subjects 
recommended  the  use  of  an  "X"  to 
better  communicate  the  prohibition 
message.  Although  the  slash  is 
commonly  used  to  communicate  the 
message  of  "no"  or  "don't,"  it  was 
clearly  not  effective  with  some  Latin 
American  subjects. 

Consistent  with  ANSI  Z535.3.  the 
second  round  of  testing  incorporated 
design  lessons  drawn  from  the  results  of 
the  first  round  of  testing.  The  slash  was 
replaced  by  an  "X,"  and  several  minor 
design  changes  were  made  to  the 
pictograms.  The  measured 
comprehension  improved  significantly. 

Based  on  the  data,  Human  Factors 
concluded  that  using  the  "X"  in  place 
of  the  slash  is  fully  justified  because: 

1.  The  highest  comprehension  score 
using  a  slash  was  56%  with  4%  critical 
confusion.  All  three  pictograms  tested 
in  the  second  round  using  the  "X" 
scored  significantly  better  than  the  best 
slash  pictogram  tested  in  the  first  round. 
The  pictogram  ultimately  selected  was 
identified  correctly  by  74%  of  the  test 
subjects,  with  0%  critical  confusion. 

2.  The  primary  objective  for 
developing  and  selecting  the  pictogram 
design  was  to  maximize  the 
effectiveness  of  the  prohibition  message, 
to  never  burn  charcoal  inside  a  house, 
tent,  or  vehicle.  Effectiveness  was 
defined  and  empirically  measured  by 
assessing  the  explicit  understandability 
of  the  pictogram  by  a  sample  of  at-risk 
charcoal  users.  This  is  precisely  the 
primary  criterion  described  in  ANSI 
Z535.3-1991.  Section  A.l  of  ANSI 
Z535.3-1991  states,  "In  the  following 
procedure,  the  primary  criterion  for 
determining  symbol  effectiveness  is  that 
of  understandability;  in  other  words, 
that  the  symbol  clearly  conveys  the 
intended  message  to  the  appropriate  test 
group."  Based  on  the  Commission's 
primary  objei:tive,  to  maximize 


effectiveness,  and  ANSI's  endorsement 
of  that  goal,  the  use  of  the  "X"  is 
justified. 

3.  Although  ANSI  cleariy  defines  the 
slash  as  the  preferred  design  to 
designate  prohibition.  Section  7.4  ot 
ANSI  Z535. 3-1991  supports  the  search 
for  new  and  more  effective  designs 
Section  7.4  endorses  this  rationale  of 
flexibility  and  continuous  refinement  by 
stating  "If  a  new  symbol  has  been  tested 
and  found  to  be  acceptable,  it  and  the 
results  of  the  testing  procedure  may  be 
forwarded  to  the  ANSI  Z535  Committee 
for  consideration  for  inclusion  in  a 
revision  of  the  present  standard."  The 
Commission  intends  to  submit  the 
results  of  this  work  to  ANSI  so  that  they 
may  consider  the  merits  of  supporting 
alternate  symbol  designs  for  ethnic  or 
other  special  populations. 

The  empirically  validated  pictogram 
that  was  ultimately  selected  for  the  new 
labeling  requirement  meets  the  original 
CPSC  objective  of  maximizing 
effectiveness  and  is  consistent  with  the 
principles  for  designing  labels  specified 
in  ANSI  Z535.3.  Regarding  the  comment 
that  the  label  should  be  universal  and 
not  ethnically  sensitive,  the  lat)el  is 
designed  to  be  effective  for  all  chan;oal 
users. 

Therefore,  the  Commission  concludes 
that  the  X  symbol  is  a  more  effec'tive 
communicator  of  the  behavior  to  be 
prohibited  than  is  the  slash 
Accordingly,  no  change  in  tlie  proposed 
revised  label  is  warranted  in  this  regard. 

Comment:  Effectiveness  of  the 
pictogram,  Commenters  contended  that 
the  pictogram  fails  to  satisfy  recognized 
standards  of  effect iveness.  the 
commenters  state  that  the  ANSI 
standard  requires  85%  correct  responses 
with  a  maximum  of  5%  critical 
confusion,  while  the  CFSC-proposed 
pictogram  received  74%  correct 
responses  with  no  critical  confusion. 
One  company  believes  that  74%  is 
significantly  different  from  85%  and 
expressed  serious  concern  about  a 
pictogram  which  failed  recognized 
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UMI 


stnruhirds  i)f  ••Itt'itivtMit-ss  not  hv  1  or 
2'\,.  l)iil  l)V  1  V'\,  The  r.ii  t  that  tJie 
projiosf'd  (^l(:t(>^r<<lll  fiail  no  t  ritu  al 
LOiitusion.  whert-iis  .\NSI  illows  up  to 
5%.  is  irnlevfiiit  to  this  ( oinmenler 

Ht'Sfynnst'  Th»'st>  coiijnu'iiliTs  art- 
imorrt'i.t  in  stilting  that  the  (.PSCMcsted 
|ii(  lOk^riiin  liot'N  not  mt'nt  the 
etfet:tivfHfss  i  riliin.i  of  .\NS1 

The  p.irticiilar  miinhtT  ot  i;orrw  t 
r»'spnns>?s  ohiaiiu'd  in  ttio  lest  of  a  label 
<it'P«'tuls  on  the  particular  test 
niefho'tolok^v  UM'tl    rherfforc,  Ihert!  is 
no  pr»M  isf  way  lo  liffiiit;  at.Leplabie  and 
iiMacceptnbie  <i<:oros.  ANSI  /..S35.3. 
set.tion  ,\^  7.  states  "A  (  rilrrioii  of  85% 
I  orrci.t  rvspoiises  with  a  iiiaxitiiuin  of 
5%  critiial  coiihision  is  siig>{est«d  fcjr 
ac.(  eptaiu  »■  of  a  j^iviMi  symtH)l  "  .Stntion 
A  J  7  of  .-NNSI  /SiS  3.  howHvor,  states 
ifiat  symbols  wluc  h  fail  to  meet  the  85% 
U'Vt'l  stiouhf  ht'.  nseii  witli  a 
supplHim^ntarv  word  m«!ssam».  or  be 
siipplHiiientt'd  bv  spe(.iali/.t'd  training 
Thus.  .\NSI  7.5  f  SI  (  It'arlv  riM  ognizi's 
lliat  s(:or»'s  less  than  HfS'S.  may  still  be 
used  in  cJTtain  i  in.uiiistam  «'s 

CP.SC's  label  iiK.orporattf.s  the  features 
that  ANSI  n-i  (tmniends  for  lalnds 
s( orinv,  less  than  H.S'S)  i  orr»H.f  responses. 
Althoii^fi  the  pii  toi^ram  was  tested 
alone,  tfie  re<  ommeiide<i  laU'l  contains 
liolh  the  pictognuJi  and  a  written 
message   .Additionally,  the  (TSC"s  slaff 
met  with  ffie  rhart  oal  iiiduslrv 
regarding  an  infornuition  .uid  ediuation 
i.am[)aign  lo  w.irn  lonsiimers  about  the 
dangers  of  burning  i  ban  oal  indoors. 

rlie  Human  Ka<:tors  staff  (hose  to  use 
an  experimental  methodology  that  was 
extremely  rigorous  (in<\  that  therefore 
may  have  biased  the  measured 
(  omprefiension  s<  ores  downward.  This 
was  done  to  iiuiximi/e  i  onfidence  in  the 
m«!asured  s<  ores,  and  to  minimi/.e 
possible  (.rilicism  about  inflating  the 
s<  ores  throiigti  using  .i  less  stringent 
method    I'fie  lollowing  fai  tors  may  tend 
lo  iowi'r  the  pert »  ntage  of  i.orrei  t 
responses  iii  ("PSCVs  tests  compared  to 
that  whii  h  might  fn-  ol)taineil  using 
other  test  methodologies  tlial  would  also 
he  i(  (  eptable  under  .-VNSI  /.S  15  I 

1    ANSI  /.')  i*)  i  endorses  both  open- 
ended  testing  and  multiple  clioit»! 
testing.  Tfie  Human  Ka<  tors  staff  (hose 
to  use  open-ended  testing  .is  it  is  the 
most  deinandmg  .issessment  priw  ess  to 
measure  comprehension    Both  .ANSI 
.md  the  ( !ommission  re<  'tgin/e  that  this 
rigorous  methodology  may  negatively 
infhiuiK  e  stores.  AN.SI  /S  ^'^  1.  S«'«  tioii 
A  J  t>,  states    It  sfiuuld  he  stressitd  that 
different  techniques  niay  not  give 
compar  ihle  results  " 

_'    The  I  ntena  used  to  seiei  I  sub|w.ts 
were  stroMkilv  lii.ised  roward  selet  ting  an 
at  risk  s<iriiple    Fitly  pert  enl  ot  the 
subjet  ts  wtTP  Hispanir.s  who  did  not 


rea<J  Fnglish  and  were  at  or  below  the 
govi^rninent  standard  lor  poverty.  The 
remaining  halt  were  of  no  .spet.ified 
ethiiii  ilv  v\hodid  read  Knglish  and 
were  below  the  median  income.  No 
middle  or  upper  income  petjple  wuie 
includetl  in  the  test.  Ihe  Human  Factors 
staff  chose  to  pursue  this  methodology 
in  order  to  as.sess  the  pictogram  in  the 
worsl-t  ase  situation  The  objective  was 
to  ensure  that  the  selet  ted  |)it;togram 
comnuinicates  the  hn7.iird  to  the 
popul.ilions  thai  are  at  greatest  risk 
More  (orrei.t  responses  might  have  been 
obtained  if  the  sample  tested  had 
represented  the  general  population 

3.  In  order  to  reduce  Ine  possible 
learning  t?ffot:t  asso<jated  with  viewing 
tfie  pit  tograms  in  succession,  the 
pictograms  were  presented  out  of 
t.ontext.  that  is.  on  a  white  sheet  of 
paper  They  were  separated  from  each 
tilfier  by  pictograms  asso<  iated  with 
other  hazards  Had  the  pictograms  been 
tested  in  context,  on  bags  of  charcoal,  it 
is  likely  that  higher  comprehension 
St. ores  would  have  been  obtained.  1 15. 
TabI)(l).Cahill.  1975) 

Furthermore,  the  International 
Organization  for  Standardization 
(ISO"),  issued  an  international 
standard.  I.SO  9186,  Proi  fdures  for  the 
Dfvf'lnpmrnt  and  Tpsting  of  Public 
Infnnnntinn  Svmbiils,  that  re<:ommends 
testing  methodologies  to  evaluate 
symfxils  intended  to  be  used 
internationally  These  methodologies 
are  intended  to  test  the  common 
effectiveness  of  symbols  for  populations 
of  different  (  ountries:  the  tysts  were  not 
developed  to  evaluate  lafx'lmg  in  the 
US  .Section  5  5  7  of  ISO  9186  states.  Tf 
the  comprehension  score  •   •   •  exceeds 
HJi'Ni.  then  this  variant  may  be  used  to 
define  the  standard  image  content." 
Later  in  the  same  section.  "For  critical 
referents  (eg.  safety  symbols),  the  66% 
criterion  should  be  rigorously  adhered 
to  ■  .Although  ISO  ')18fi  was  not 
designed  specifically  to  test  a  label  such 
as  the  one  at  issue  here,  it  does  show 
that  an  at  t  eptant;e  criterion  for 
undersfandability  of  less  than  74%  has 
been  adopted  by  n  well-known 
slantlartis  nrgani/Jtion. 

As  noted  above,  a  t  onimenter  states 
that  an  effet  tiveness  score  of  74%  is 
signitit  antly  different  frtjm  the  85% 
threshold  described  in  tfie  ANSI 
staiuiard  The  commenter  is  t  orret:t  if  he 
IS  referring  to  "signifit  antly  different  ' 
111  a  tet  hnital  statistical  sense;  the 
liitleretice  between  74%  and  85%  in 
this  test  is  statistically  significant  at  the 
commonly  uspii  95%  confidence  level. 
However,  the  difference  is  not 
signifiiantly  statistit  ally  different  at  a 
'iCi'"!,  t  onfiifence  level.  |1H|  More 
importantly,  for  the  rea.sons  explained 


above,  this  issue  is  not  central  to 
whether  the  (TSC  test  scores  are 
adetjuate. 

The  commenter  also  states  that 
t:ritical  confusion  is  irrelnvant.  The 
Commission  disagrees  with  this 
conclusion.  An  individual  who  is 
critically  confused,  and  thus  btslioves 
that  the  pictogram  means  that  it  is 
appropriate  to  burn  charcoal  indoors, 
may  bie  more  likely  to  create  the  risk  of 
carbon  monoxide  poisoning  than 
someone  who  merely  does  not  know 
what  the  pictogram  means.  This 
principle  is  reflected  in  the  ANSI 
standard,  which  states,  at  Section  A. 2. 7, 
"Where  several  symbols  are  evaluated 
for  a  given  referent,  the  symbol  that  both 
meets  the  above  criteria,  and  performs 
best  in  terms  of  highest  percentage  of 
correct  answers  and  lowest  percentage 
of  critical  confusion  should  be 
selected." 

Comment:  Size  of  the  test  group.  A 
commenter  contended  that  the  50- 
member  test  group  was  too  small  for  this 
type  of  testing.  According  to  the 
commenter,  a  minimum  of  100-150 
subjects  should  be  used. 

Response:  The  number  of  test  subjects 
used  by  the  Commission  is  consistent 
with  ANSI  Z535.3,  which  suggests  a 
minimum  of  50  subjects  as  the  "best 
balance  between  statistical  reliability- 
and  ease  of  testing. "  |10|  Thus,  in  the 
absence  of  any  specific  reason  why  the 
information  obtained  by  using  50 
subjects  is  unreliable,  the  Commission 
concludes  that  an  adequate  number  of 
persons  were  tested. 

Comment:  Label  "clutter."  A 
commenter  contended  that  the 
pictogram  is  small  and  cluttered 
compared  to  the  size  of  the  label  and 
does  not  conform  to  an  ANSI  standard 
pictogram  format,  which  depicts  one 
message  icon  per  enclosed  symbol. 

Response:  The  selected  pictogram 
conforms  to  the  general  principles 
described  in  ANSI  Z535.3.  A  pictogram 
with  only  one  it:on.  a  house,  was  tested 
in  the  first  round.  A  number  of  subjects 
did  not  generalize  that  pictogram  to 
include  vehicles  and  tents,  which  are 
extremely  dangerous  places  to  use 
chan:oal  improperly.  Subjects  suggested 
including  a  vehicle  and  tent  to 
communicate  the  message  "Never  bum 
chan  oal  inside  homes,  vehicles,  or 
tents."  The  proposed  pictogram 
includes  all  three  elements.  According 
to  ANSI  Z535.3,  the  intent  of  the  testing 
pro<:edure  is  "to  choose  a  symbol  which 
best  conveys  the  message."  Thus,  the 
pictogram  selected  conforms  to  the 
ANSI  testing  procedure. 

Any  perception  of  "clutter"  could  be 
reduced  by  making  the  pictogram  larger. 
However,  this  would  increase  the 


minimum  height  of  the  label  The 
Commission  believes  the  minimum 
allowable  label  height  will  effectively 
communicate  the  desired  messages  The 
Commission  is  not  requiring  a  larger 
label  for  the  reasons  propounded  by  the 
industry  and  discussed  below. 

For  the  reasons  discussed  above,  the 
Commission  concludes  that  the  label 
will  be  sufficiently  effective. 

Comment:  Lack  of  pictogram 
specificity  may  discourage  charcoal  use. 
A  commenter  contends  that  the 
pictogram  does  not  identify  the  danger 
associated  with  charcoal  misuse  and 
does  not  convey  what  CO  is.  The 
commenter  fears  that  rather  than  simply 
warning  users  about  the  danger  of  using 
charcoal  in  confined  areas,  the 
pictogram  may  discourage  charcoal 
grilling.  The  commenter  also  asked  what 
message  was  received  by  the  26%  who 
did  not  respond  correctly. 

Response:  Admittedly,  a  pictogram 
may  not  be  a  feasible  way  to  explicitly 
communicate  the  invisible  hazard  of 
CO.  However,  most  people  will  get  the 
intended  concept  that  they  should  not 
bum  charcoal  inside  homes,  vehicles,  or 
tents,  even  if  they  will  not  learn  from 
the  pictogram  alone  that  the  hazard  is 
CO.  This  is  shown  by  the  74%  rate  of 
correct  responses  for  the  selected 
pictogram.  Additionally,  the  pictogram 
and  the  words  together  convey  the 
complete  message. 

The  remaining  26%  of  the  subjects, 
who  did  not  give  correct  responses, 
either  omitted  part  of  the  intended 
message  or  completely  missed  the 
concept.  However,  none  of  these 
subjects  were  left  with  the  impression 
that  they  should  not  use  charcoal  or  not 
use  it  for  grilling.  Thus,  there  is  no 
reason  to  conclude  that  the  pictogram 
will  cause  any  reduction  in  charcoal 
sales.  The  issue  of  whether  the  entire 
label  will  cause  any  reduction  in  sales 
is  discussed  later  in  this  section. 

Issue:  Label  Proportional  to  Package 

Comment:  Keep  specified  label  size  as 
a  minimum  only.  In  the  proposal,  the 
Commission  specified  a  minimum 
required  size  for  the  label  and  solicited 
comment  on  whether  to  require  that 
bags  that  are  larger  than  the  smallest 
bags  on  the  market  bear  labels  that  are 
larger  than  the  minimum.  Two 
manufacturers  commented  that  if  larger 
waming  labels  are  required  on  larger 
bags,  artwork  lower  on  the  bags  may 
have  to  be  changed.  Therefore,  the 
commenters  recommended  that  the  size 
be  specified  as  a  minimum,  as  proposed. 

Response:  The  Commission  agrees 
that  requiring  larger  labels  on  larger 
bags  is  likely  to  increase  the  cost  of  the 
mie  in  some  cases  by  requiring 


additional  changes  to  the  graphics  on 
the  bags.  Further,  the  Commission  lacks 
data  from  which  to  conclude  that  any 
benefits  of  larger  labels  on  large  bags 
would  justify  these  increased  costs 
Accordingly,  the  Commission  is  not 
requiring  that  the  size  of  the  required 
labeling  increase  in  proportion  to  the 
size  of  the  bag. 

Issue:  Layout  of  Label 

Comment:  Label  format.  A  commenter 
stated  that  CPSC's  proposed  label 
arrangement  does  not  conform  exactly 
to  ANSI  Z535.4  "Product  Safety  Signs 
and  Labels"  guidelines.  The  commenter 
mentioned  that  the  label  should  be 
divided  into  two  halves,  one  half  being 
the  pictogram/graphic  panel  and  the 
other  half  being  the  signal  word  and 
word  message  panel.  Alternatively,  the 
signal  word  could  be  centered  above  the 
pictogram  and  word  message  panels. 

Response:  While  ANSI  Z535.4 
provides  an  example  of  a  label 
configuration  as  described  by  the 
commenter,  ANSI  maintains  that 
"actual  *   •   *  layout  *   *   *  may  vary 
depending  on  application 
requirements."  llOl  The  differences 
between  the  label  finally  adopted  and 
ANSI's  example  were  necessary  to 
accomplish  the  goals  of:  making  the 
type  size  of  the  safety  messages 
consistent,  to  the  extent  feasible,  with 
that  currently  specified  in 
§  1500.14(b)(6);  incorporating  a  legible 
pictogram;  and  not  unduly  increasing 
the  height  of  the  label.  Accordingly,  this 
comment  provides  no  basis  for  changing 
or  rejecting  the  revised  label. 

Issue:  Responsibility  of  Users 

Comment:  Fault  of  users.  A 
commenter  asked  how  many  people 
involved  in  the  CO  events  had  even 
"bothered"  to  read  the  existing  waming 
label.  The  commenter  also  asked  how 
many  were  under  the  influence  of 
alcohol  or  drugs  and  would  not  have 
seen  or  paid  any  attention  to  a  waming 
label  of  any  kind. 

Response:  Information  on  whether  the 
victims  had  actually  read  the  label  was 
not  available.  Some  victims  attempted 
to  supply  ventilation,  however.  In  most 
of  the  incidents,  dmg  or  alcohol  use  was 
not  reported. 

Issue:  Label  Language 

Comment:  Specificity  of  waming.  A 
commenter  stated  that  the  sentence 
"NEVER  bum  charcoal  inside  homes, 
vehicles  or  tents"  is  too  specific.  The 
commenter  suggests  that  the  addition  of 
the  words  "such  as"  would  prevent  the 
public  from  concluding  that  it  would  be 
safe  to  bum  charcoal  in  a  confined 


space  other  than  a  home,  vehicle,  or 
tent. 

Response:  The  CPSC  incident  data 
show  that  people  primarily  use  charcoal 
as  a  heat  source  inside  homes  and, 
secondarily,  in  vehicles  and  tents.  Thus, 
the  label  is  intended  to  address  use  in 
those  areas.  The  commenter  provides  no 
data  showing  that  other  locations  are 
likely  to  be  involved  in  this  type  of 
incident.  Adding  words  that  cannot  t>e 
shown  to  be  beneficial  is  undesirable, 
since  people  are  more  likely  to  read  a 
label  message  if  it  is  short  and  concise. 
Additional  wording  also  could  have 
possible  adverse  effects  on  the  label's 
height  or  lettering  size.  Accordingly,  the 
Commission  declines  to  adopt  the 
suggestion. 

Comment:  Understanding  the  term 
"carbon  monoxide."  A  comment  stated 
that  the  label  statement  that  charcoal 
"gives  off  carbon  monoxide"  may  be 
ambiguous  to  those  with  minimal 
education  or  limited  knowledge  of 
English.  For  example,  the  commenter 
suggested  that  such  users  might  think 
that  CO  was  associated  with  charcoal 
ashes.  The  commenter  suggests  that  the 
term  "gas"  be  used  to  link  the  statement 
to  the  waming  hazard. 

Response:  The  Commission  has  no 
reason  to  believe  that  persons  with  a 
limited  command  of  English  would 
interpret  that  ashes,  or  anything  other 
than  a  gas  or  fumes,  would  be  "given 
ofT'  by  charcoal.  The  charcoal  does  not 
"give  ofT'  ash,  but  rather  becomes  ash. 
In  addition,  some  consumers  are  aware 
that  CO  is  deadly  and  would  therefore 
be  motivated  to  comply  with  the  label 
for  that  additional  reason.  The  addition 
of  the  word  "gas"  is  not  likely  to  be  of 
further  benefit.  Thus,  no  change  in  the 
label  language  in  this  regard  is  needed. 

Comment:  Spanish  and/or  English.  A 
commenter  notes  that  the  summary  data 
indicate  that  Hispanics  are  at  higher  risk 
than  the  general  population.  The 
commenter  states  that  this  problem 
could  be  better  addressed  if  the  label's 
text  were  in  both  English  and  Spanish. 

Response:  The  Commission's  staff 
previously  recommended  that  if  the 
pictograms  tested  did  not  adequately 
communicate  the  safety  message,  then 
the  message  should  be  presented  in  lx)th 
English  and  Spanish.  As  noted  above, 
however,  the  Commission  concludes 
that  the  pictogram  does  adequately 
convey  the  message.  Furthermore, 
according  to  the  clinical  psychologist 
who  administered  the  test— who 
regularly  works  with  low-income 
Hispanics — many  in  the  target 
population  are  unable  to  read  either 
English  or  Spanish.  |6.  Tab  E(2)l 
Therefore,  a  safety  message  in  Spanish 
instead  of  a  pictogram  would  not  reach 
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UMI 


thosf  [(ispHiuc  s  who  ilo  IH)I  rH.id 
.Spanish   Aiiciilioiiaiiy,  while  Ihn  iarxt'st 
siiiKJe  xroiip  of  niiiioritv  vit  tuns 
idi'iititlpd  m  the  t;PS('.  (lut.i  is  Hi.spaiiic, 
others-  most  notably  A.sian  ininiixrHnt.s 
who  Ho  not  rt'rttl  Kn^iish  or  Spanish- 
would  not  h*>  infornipti  hv  a  lain'!  in 
either  lanmia^e 

Ai  ( »)riiinKlv.  a  pi*  toKrani  a|)pears  to 
he  the  most  effet.tive  measure  to  address 
those  who  do  not  read  h'n^iish.  The 
Cioiniuission  d(H»s  not  f)elieve  that  a 
lal)el  that  i onibines  both  Knxlish  anil 
Spanish  warIun^  statenients  with  a 
pi<  tt>){rani  is  warranted.  Fur  the  reasons 
discussed  above,  the  (loininission 
(  annot  i.oiiclude  in  this  case  that  such 
a  label  would  be  si^iiifi(.antlv  inoro 
tfffet  tive  than  one  i onihininx  a 
pll:to^raIn  and  a  warnin^f  statement  in 
KuKlish   Furthermore,  includuix  both 
languages  and  a  picto^ram  on  the  label 
would  iii(.r»vise  the  si/.e  of  ifie  label, 
with  potential  additional  (.osts  to  the 
iniiustrv 

Cninmfnt  Children  of  illiterate 
lmnu^rants   A  i.ommeiiter  su^^esteii 
that  the  tiomnussion  overlooked  the  tact 
that  (hiklren  of  persons  illiterate  in 
Fnxlish  plav  an  im^xirtant  role  in  the 
fanuly  bet  ause  the  children  can  r»ad 
Kn^lish  and  often  act  as  tht?  family's 
interpreters   A(  cortlm^lv,  the 
cummeiifer  coiu  ludetl  that  the  UImI 
should  (onsist  of  a  pictoyram  and  an 
Kn^lish  l.in^uaKe  warning  that  ( ould  Ik^ 
understood  by  the  12  throuxh  IH  year 
old  (.hildren  of  illiterate  imniij^rants 
Ihe  ((immenler  suxx*"''*'*'  <"'  expanded 
version  of  the  Ciommissions  propose*! 
lalwl   The  commenler  sll^>^ests  the  lab«!l 
should  t)e   '(  omprehensible  by  a  child 
with  a  reading  level  (  orrespondin^  to 
approximatflv  the  sixth  xrad«!    " 

ne.s/'on.sf    the  (.Commission  is  not 
aware  of  any  data  showing  that  the 
children  of  illiterate  immigrants  a«:t  as 
interpreters  of  the  wariiin>{  labt?l  on 
pa(  kav<es  of  <  hart  rwd    Nevertheless,  the 
rnvisfd  laln-l  for  p.n  kanfs  of  (  han  oal. 
issued  b«'low.  IS  writti-n  at  Iht'  seventh 
^rade  level,  as  is  the  (ommenlers 
sugx^'^'k'd  label   Thus.  iiu>st  it  luit  all  of 
the  teenagers  rt'ferred  to  by  the 
(  omnumfer  would  l»e  .ible  to  read  the 
revisml  label 

The  adilitmnal  wording  su^jjested  by 
the  conimenter  would  ruit  nwessiinly 
increasH  safe  In'havior  (;omp<ired  to  the 
revised  laliel    Further,  thti  additional 
wording  could  de<;rHase  the  likelihood 
that  the  lab*^l  would  be  read  bv  the  user 
Ai  cordingly.  tlui  C-onunission  is  not 
adopting  this  <  ommenlers  suggested 
wording  (hange 

Comment  Other  toxic  produ<:ts  A 
lommenter  believes  that  the  currt'nt 
labeling  language  is  very  clear,  that 
labeling  refers  to  '  toxir  fumes  '    Ihe 


(  ommenler  argues  that  because  toxir 
himes  other  than  carbon  monoxide  may 
be  emitted  from  burning  charcoal,  the 
I  urrent  labeling  should  not  be  revised. 

Hespfj/i.sf  Although  charcoal 
produces  combustion  by-products  other 
than  (,(J.  (;0  production  is  the  most 
signitii  ant  ha/ard.  A  spetjfii:  reference 
to  (;C)  will  better  commuiucate  the 
nature  of  that  hazard,  since  many 
petjple  already  are  familiar  with  the 
lethal  potential  of  CO.  Further,  the 
safety  message  conveyed  by  the  label 
addressing  the  CO  hazard  may  address 
the  hazard  of  any  other  toxic  fumes 
produ<  ed  by  charcoal.  Thus,  the  current 
labeling  language  is  being  revised  to 
address  only  the  CO  hazard. 

Comment    "Burning"  charcoal.  A 
conimenter  suggests  that  the  term 
"burning  chanjoal"  implies  that  a  flame 
must  be  present  in  order  to  present  the 
hazard   However,  smoldering  coals  are 
equally  dangerous.  The  commenter 
sugge.sts  referring  to  "lit  or  partially  lit," 
instead  of  "buniing.  "  charcoal. 

fle.sponsf  Charcoal  is  a  familiar 
product.  Most  people  know  that,  when 
(.han;oal  is  lit.  flames  are  produced 
initially  and  that  the  flames  eventually 
subside,  resulting  in  glowing  charcoal.  It 
is  unlikely  that  consumers  would  think 
that  the  phrase  "burning  charc.oal" 
suggests  that  charcoal  is  not  burning 
unless  it  produces  a  flame.  Accordingly, 
mplncing  the  word  "burning""  with  the 
longer  phrase  ""lit  or  partially  lit"  is  not 
warrantee'. 

Comment  Bum  time.  A  commenter 
stated  thiit,  although  the  proposed 
warning  is  much  more  explicit  than  the 
previous  warning,  it  still  gives  no  real 
indication  about  how  long  charcoal 
"bums"  and  gives  off  CO  after  it  no 
longer  seems  to  be  burning.  Even  with 
ttie  propos«»d  warning,  sortie  people  may 
still  bring  (^O  releasing  charcoal  into  an 
tmc  lo.sed  area  thinking  that  it  is  no 
longer  dangerous. 

Hesponae  Information  available  to  the 
Commission  indicates  that  most  users 
who  are  killed  or  injured  by  this  CO 
hazartl  are  intentionally  using  charcoal 
indoors  as  a  heat  sour«;e  and  are 
unaware  of  the  danger.  Thus,  the 
revised  warning  label  is  intended  to 
address  this  primary  scenario 

Further,  it  would  be  difficult  to  tell 
I onsumers  how  to  determine  when  the 
(.han.oal  is  (  ompletely  extinguished.  In 
addition,  it  is  likely  that  adding  the  sort 
of  inff)rmation  suggested  by  this 
commenter  would  dilute  the  label's 
ability  to  communicate  the  primary 
hazard.  Accordingly,  the  Commission  is 
not  adopting  this  suggestion. 

(Comment  First-aid  instruction  on 
label   A  commenter  suggested  that,  as 
with  other  potentially  fatal  products,  it 


would  help  save  lives  if  the  warning 
label  al.so  described  what  to  do  in  the 
case  of  CO  poisoning. 

Response:  The  labeling  requirements 
for  charcoal  under  16  CFR  1500.14(b)(6) 
specifically  state  that  they  supplement 
the  labeling  required  for  hazardous 
household  substances  by  section  2(p)(l) 
of  the  FHSA.  Section  2(p)(l)  requires 
that  the  label  bear  an  instruction  for 
first-aid  treatment  when  ""necessary  or 
appropriate." 

First-aid  instructions  in  labels  for 
packages  of  charcoal  would  be  useful 
only  after  the  users  have  disregarded  or 
failed  to  read  the  label's  warning  to  not 
bum  charcoal  inside.  Before  a  label's 
first-aid  instruction  would  be  useful 
under  these  circumstances,  a  person 
would  have  to  suspect  that  the 
symptoms  being  experienced  or 
observed  are  caused  by  fumes  given  off 
by  the  burning  charcoal.  The  incident 
data  available  to  the  Commission  do  not 
show  that  consumers  realize  the  cause 
of  the  symptoms  being  experienced. 
Thus,  the  Commission  lacks  data  at  this 
time  from  which  to  conclude  that  it  is 
necessary  or  appropriate  to  require  first- 
aid  instructions  for  CO  poisoning  on 
packages  of  charcoal. 

Issue:  Conspicuousness  of  Label 

Comment:  Contrasting  colors.  A 
commenter  urges  the  CPSC  to  set  more 
concrete  requirements  for  the 
conspicuousness  and  legibility  of  the 
warning  label.  The  commenter  suggests 
dark  lettering  on  a  white  background 
with  the  word  "WARNING"  and  the 
pictogram  "X"  in  red. 

Response:  The  Commission  agrees 
that  it  is  important  that  the  revised  label 
be  conspicuous  and  legible. 
Accordingly,  the  Commission  has 
adopted  a  number  of  requirements  to 
achieve  these  goals.  More  than  two 
colors  are  not  necessary  to  achieve 
conspicuousness.  To  enhance  the 
conspicuousness  of  the  label,  the 
revised  label  contains:  contrasting 
colors  as  specified  in  16  CFR 
1300.121(d)(1).  a  pictogram.  and  an 
easily  read  tyf)e  size.  Other 
enhancements,  including  a  concise 
safety  message,  make  the  safety 
messages  easily  understood. 

Requiring  the  use  of  red.  white,  and 
a  dark  color  in  the  label  would,  in  some 
cases,  require  either  the  redesign  of  the 
bag's  graphics  or  machinery  that  can 
print  a  higher  number  of  colors.  As 
discussed  below  in  Section  G  of  this 
notice,  the  purchase  of  such  additional 
equipment  could  increase  the  initial, 
one-time  expenses  of  the  rule  by  more 
than  5  times.  It  also  could  introduce 
ongoing  expenses  that  will  not  be 
caused  by  the  rule  as  adopted.  The 


Cxjmniission  cannot  conclude  that  any 
increase  in  effectiveness  that  might 
oc(.iir  as  the  result  of  using  these 
additional  colors  would  warrant  the 
substantial  additional  cost  of  such  a 
rule.  Accordingly,  the  Comiiiission  has 
not  adopted  this  suggestion. 

Isaud:  Placement  of  Label 

Comment:  Margin  to  seam.  A 
( onimenter  argued  that  allowing  only  1 
inch  between  the  top  of  the  warning  and 
the  seam  of  the  bag  is  not  enough.  The 
commenter  noted  that  many  people 
open  the  bag  by  tearing  under  the  seam. 
This  practice  could  result  in  tearing 
through  the  warning  and  rendering  it 
unreadable  to  the  next  user  of  the 
charcoal  left  in  the  bag.  The  commenter 
also  stated  that  because  people  roll  the 
top  part  of  the  bag  down  to  keep  it 
closed  after  removing  some  of  the 
charcoal  a  third  warning  should  be 
required  toward  the  bottom  of  the  bag. 
The  commenter  argued  that,  with  the 
present  proposal,  only  the  person  who 
first  opens  a  bag  of  charcoal  has  a  good 
chance  o!"  seeing  the  wamini^. 

Response:  The  Commission  agrees 
that  the  revised  la'oel  could  lie 
obliterated  by  ripping  the  bag.  However, 
many  bags  are  constructed  so  the  top 
seam  can  be  neatly  opened.  In  any 
event,  the  consumer  is  likely  to  see  the 
label  before  opening  the  bag.  As  to  the 
lack  of  visibility  due  to  rolling  the  top 
of  the  bag  lor  storage,  the  label  would 
become  visible  again  when  the  bag  is 
unrolled  for  use.  There  are  no  data 
showing  that  the  increased  costs  of 
placing  Ihe  warning  labels  lower  on  the 
bag,  or  adding  another  warning  label,  to 
address  these  concerns  would  be 
justified. 

Comment-  Location  of  label's 
borderline.  A  commenter  requested 
clarification  in  the  final  rule  that  it  is 
the  label's  heavy  borderline  that  should 
be  at  least  1  inch  "below  the  seam  and 
at  least  1  inch  above  any  reading 
luaterial  *   *   *."  Otherwise,  the 
commenter  expressed  the  concern  that 
the  rule  could  be  interpreted  as 
applying  the  l-inv:h  clearances  to  the 
lettering  within  the  borderline. 

/?f.sponsp.  The  Commission  concludes 
this  comment  has  merit,  and  the  final 
nile  has  been  clarified  in  this  regard. 

Issue:  Typography 

Comment.  Boldface  type  and  capital 
letters.  A  commenter  staled  that  if 
boldface  type  is  intended  for  any  part  of 
the  laliel,  it  should  be  clearly  specified 
in  the  final  rule.  Also  capital  letters 
should  be  specified  for  the  statement  of 
hazard,  if  that  is  the  intent. 


Response:  The  Commission  agrees, 
and  this  has  been  clearly  specified  in 
the  final  rule. 

Issue:  Effectiveness  of  Libeling 

Comment:  Effectiveness  of  old  label. 
A  commenter  asked  whether  the 
in(  idents  involving  charcoal  were 
occurring  as  a  result  of  the  existing 
warning  on  the  label  or  in  spiie  of  the 
warning!'  It  the  latter  is  true,  the 
commenter  recommends  that  the 
Commission  consider  other  alternatives 
to  address  these  incidents. 

flesponse:  The  available  information 
is  insufficient  to  show  how  the  current 
label  affects  users.  However,  the  label 
currently  required  is  dangerously 
misleading  since  it  may  imply  to  the 
user  that  it  is  safe  to  bum  charcoal 
indoors.  The  label  needs  to  be  modified 
to  correct  this  fiavv.  Further,  for  the 
reasons  stated  above,  the  label  should  be 
modified  to  better  address  the  hazard. 
Thus,  in  either  of  the  situations 
described  by  the  commenter,  it  is 
appropriate  to  revise  the  label. 

Comment:  Benefits  (effectiveness)  of 
new  labels.  A  commenter  contends  that 
the  Commission  should  not  impose 
significant  changes  in  the  labeling 
requirements  for  packages  of  charcoal 
unless  data  exist  in  the  record  showing 
that  persons  who  would  bum  charcoal 
indoors  with  the  current  label  would 
not  do  so  with  the  revised  label. 
Another  company  was  concerned  about 
the  most  likely  potential  benefit  to 
scK;iety  instead  of  the  maximum 
potential  benefit,  which  was  estimated 
at  $134  million. 

Response:  The  Commission  is  unable 
to  obtain  data  sufficient  to  quantify  the 
effectiveness  of  the  new  warning  label. 
However,  as  described  above,  there  are 
several  problems  with  the  current  label. 

The  new  warning  label  addresses  the 
deficiencies  of  the  current  label.  The 
revised  label  eliminates  the  potentially 
misleading  statement  that  implies  that 
consumers  can  safely  bum  charcoal 
indoors  if  ventilation  is  provided.  In 
addition,  the  label's  arrangement  and 
wording  more  closely  follow  principles 
established  by  labeling  experts  that  are 
intended  to  make  labels  more  effective 
Finally,  the  new  label  incorporates  a 
pictogram.  which  is  likel)  to  make  the 
label  more  effective  for  the  at-risk 
populations  that  do  not  mad  English. 
Therefore,  the  revised  label  will  infomi 
people  cibout  the  risks  of  burning 
charcoal  indoors  better  than  the  present 
label. 

The  new  Ihbel  need  not  be  very  much 
more  effectivfe  than  the  current  label  in 


order  to  justify  its  costs.'*  The  estimated 
one-time  cost  to  industry  of  revising  the 
label  is  $1  million.  If  this  is  viewed  as 
an  investment  that  will  save  a  life  in  the 
future,  the  benefits  of  the  mie  would 
exceed  its  costs  if  the  label  revisions 
avert  oniy  one  death  within  32  years  of 
the  change.  (This  assumes  a  value  of  $5 
million  for  saving  a  .statistical  life  and 
a  5%  discount  rate.  A  1U%  discount  rate 
would  produce  positive  net  benefits  if 
the  death  was  averted  during  the  next 
16  years.) 

Making  some  assumptions  may  help 
to  visualize  the  extremely  lov\  degree  to 
which  the  revised  label  would  need  to 
be  effective  in  preventing  deaths  to  be 
cost-effective.  One  assumption  is  that 
the  average  estimated  number  of  deaths 
per  year  for  the  7-year  f>eriod  1986-1992 
would  continue  if  the  label  is  not 
changed.  Under  this  assumption  (and 
with  the  5%  discount  rate.  $5  million 
per  life  scenario  described  akwve).  the 
label's  revision  would  be  cost-effective 
if  it  were  oniy  about  '  m  of  one  percent 
effective  in  reducing  deaths. 

Issue:  Loss  of  Sales 

Comment:  Loss  of  sales.  One 
c;ommenter  is  more  concerned  afxDut  the 
potential  for  the  rule  to  induce  a  loss  in 
sales  of  c:harcoa!  than  about  any 
increase  in  printing  costs.  Another 
commenter  also  is  concerned  about  a 
loss  of  sales,  believing  that  a  latiel 
change  is  not  justified  by  the  ret;ord 

Response:  Seventy-four  percent  of  the 
pic;tograni  test  subjects  understood  that 
the  pictogram  indicates  that  they  should 
not  burn  charcoal  in  homes,  tents,  and 
vehicles.  However,  none  oi  the  subjects 
thought  that  the  pictogram  mea.il  that 
charcoal  should  not  be  burned  or  s'lould 
not  be  used  for  grilling.  This  indicates 
that  there  should  tie  no  measurable 
negative  impact  on  sales  of  charcoal. 

Issue:  Effective  Dote 

Comn,ent:  Length  of  delay  One 
company  recommends  that  the  effective 
date  of  the  final  rule  be  12  to  18  months 
after  its  publication,  as  proposed, 
assuming  Ihe  final  rule  is  published  in 
Innuarv  or  February  of  1996.  Another 
company  requests  at  le&st  a  3U-month 
effective  date  because  the  coiiipanv 
holds  up  to  a  3-year  supply  of 
preprinted  'tiags  .'Xcc  ording  to  this 
commenter,  any  eftec:tive  date  less  than 
y.}  months  should  app'.v  only  to  bags 
printed,  rather  than  filled,  on  or  after 


'Thf-  (.omIni.^s■.on  is  aiwavs  intereslpd  in 
pn-'.jrlnp  itidi  Ihf  lo«!>  o!  lt^  rules  .tie  .-pasonable  in 
relatiiin  to  Ihcir  •  \.pt;v*rii  'je'ief:i>  hor  Ihe  reason* 
given  tieiow.  Ihe  C.'.r.rnms»i'>r.  Ulieves  lh.it  is  the 
Cise  here   However,  wi  Ihi-  ivjie  o!  prurceiling. 
tlior*  is  no  s'.at'.itory  retjii^rrmi-nl  that  (.ost^  and 
benefits  Tii:s:  be  de!ern  itieil  o-  baidnced. 
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tlu>  ♦•ff»>i  fivH  (l.itc  One  ( oiiiiiiKntor 
rn<  (iiniii»'n(ls  that  iht-  iifw  rult*  shitiilil 
KO  iiilo  >ilf»'(  I  mi  l.iirr  ih.m  IJ  inotifhs 
frnin  ()« tobur  IW.')  so  th,tt,  by  lu'xt 
wiiitMr  1  h.iri  o.il  kii^s  Aill  have  the  lunv 
vv.iniiji^  l.itH-l 

Ht"ifj<ui'>f  An  offu*  tivti  tlatw  ot 
t)«:l()htT  l*l'»t>.  o^iiu'slt'tl  bv  i>iii» 
( oimiiiMilfr,  will  not  .illoxv  Miffu.n'nt 
liine  Id  (  h.in)<f  DvtT  lo  ibt-  new  IhIk-I  On 
the  iithiT  h.inii.  the  liii.il  rule  w.is  not 
published  bv  hobruarv  l'W6.  as  assumed 
hv  the  tirst  i  oiiuneMter,  .i  (h.tn  oal 
inanufai  lurer    I'he  statf  ( oiitai  led  this 
c:otiuneiiter    who  stated  that  an  IH 
month  eltet;tive  datt^  wouki  not  he  a 
problem  if  the  rule  was  published  bv 
iuiif  I'l'Ki   With  put)li(  ation  of  lite  rule 
III  .\pril  l*lM«i.  and  in  IH-month 
effp(iiVH  dale.  2ti  months  from  the 
proposal  in  .XukusI  I'I'IS  will  have 
elapsed  when  the  rule  mH»s  into  eff«><:f 
Bv  then,  many  firms  <ire  likely  lo  have 
eliminated  or  substanli.illv  rmiut  ed 
their  inventories  of  preprinted  ba^s  in 
anticipation  of  these  lunv  reiiuireinents. 
This  should  minimi/.e  b.i^  inventory 
loss  t)v  M',\  I  onipanv  .  iik  hiding  tfu! 
I  onuTienter  wlu)  requested  a  10  iiionth 
effe<,tive  date.  The  Commission  is 
choosing  an  IH-month  effet:tivH  dale, 
which  will  provid*'  snffii.ient  tune  to 
deplete  most  existing  iiont;omplyin^> 
inventory    This  will  Hliminale  or 
mitigate  adverse  e<  cinouut 
consequences  from  mvenlorv  loss. 

Issiw  Si/.t'  nf  Label  inr  Small  Packages 

Coiomcnt  .Smaller  lal>els.  A 
comnienler  staled  that  its  smallest 
package  of  charcoal  (2  5  lb  .  ti  inches 
wide)  should  be  subject  to  different 
minimum  label-size  requirements  (!''.; 
inches  lu^h  and  fi'  i  inches  wide)    I'he 
cnmmenter  indicated  that  a  laf»el  that  is 
a  minimum  of  1'/.;  inches  high  and  .5'  -• 
in(  hos  wide  is  needed  on  this  pcy;kage 
to  keep  the  lab^d  from  running  over  tlie 
sides  of  the  package  M\i\  detracting  from 
its  appearance.  The  commenler 
recommended  that  tfiis  couki  l)e 
accomplished  by  moving  the  signal 
word  [»anei  over  the  mess<ige  panel,  and 
by  sliglitly  decreasing  the  size  of  ttie 
leltering.  the  spacing  t)»'tween  \\w  safety 
messages,  and  the  size  of  the  pictogram. 

Rf  spouse    The  Commission  agrees 
that  tlie  final  rule  should  allow  a  label 
of  the  size  retjuested  on  the  smallest- 
size  package  of  charcoal.  The 
(Commission  believes  this  will  not 
unduly  compromise  tlie  label's 
conspicuousness  or  legibility,  and  will 
allow  the  consumer  to  see  the  entire 
label  on  these  small  bags.  However,  the 
proposed  (  onfiguration  of  the  label 
should  be  maintained  bv  simply  making 
the  label  smaller.  Using  labels  of  more 
than  one  configuration  could  cau.se 


((infusion  for  consumers.  Accordingly, 
the  final  rule  should  allow  Ihe  smallest 
pa(  kage  of  chare  (ial  to  have  a  label  that 
IS  a  minimum  of  I' .  inches  high  and 
'i'  .•  inches  wide. 

Issue  Scope  of  the  Requirement 

Comment  C'overage  of  char(;(}al  for 
restaurants  and  other  commercial 
establishments.  A  comment  suggests 
that  pa(  kages  supplied  to  restaurants 
and  other  commercial  establishments 
should  not  be  exi  luded  from  the 
latieling  r»H^iiin!ment.  The  (  ommenter 
argues  that  this  would  put  workers  and 
patrons  at  risk 

Hespanse  The  terms  of  the  rule  itself 
do  not  limit  the  lot  ations  to  which  it 
will  apply    The  Commission  intends 
that  all  packages  of  chan:oal  that  are 
sold  at  retail  and  can  be  regulated  under 
the  P'HSA  will  be  subject  to  the  revised 
re(juiremenls.  However.  Ihe  FHSA  does 
not  grant  jurisdii.tion  for  the 
(ionunission  to  n'gulate  products  used 
only  in  commerc  lal  establishments. 

Under  the  KHSA.  the  Commission 
(.an.  except  tor  toys,  regulate  only 
hazardous  substances  that  are 
■'intended,  or  packaged  in  a  form 
suitable,  for  use  in  the  household." 
FHSA  ^2(p),  l-i  U.S.C.  I261(p)   Thus, 
the  only  packages  of  charcoal  that 
would  not  be  sub|e(.t  l(>  the  rc'vised 
Libeling  requia^ment  are  those  that  are 
not  sold  at  retail  or  are.  eg.,  in  packages 
that  are  so  large  they  are  not  intended 
or  suitable  for  use  in  the  household.  If 
It  IS  impractual  for  charcoal 
manufacturers  to  provide  different 
packages  for  home  and  commercial  use. 
the  rule  will  have  the  effect  of  ensuring 
that  packages  uf  charcoal  used  in 
restaurants  and  other  commen.ial 
establishments  will  have  the  revised 
labeling.  To  the  extent  that  separate 
packages  are  produced,  the  Commission 
lacks  the  authority  to  take  actions  solely 
to  protect  W(irkers  in  commen:ial 
establishments  or  to  take  actions  to 
protect  consumers  from  risks  that  could 
be  adequately  reduced  by  actions  taken 
under  the  Occupational  Safety  and 
Health  .^ct  of  1970.  15  U.S.C.  2()80(a). 
However,  the  Commission  is  not  aware 
of  any  incident  of  CO  poisoning  from 
charcoal  used  in  a  restaurant  or  similar 
establishment. 

Comment:  Lump  charcoal.  A 
commenter  slated  that  perhaps  "lump" 
charcjoal  should  not  be  subject  to  the 
labeling  requirement.  The  commenter 
speculated  that  the  non-charcoal 
ingredients  in  briquet-type  charcoal  may 
contribute  to  the  hazard  in  the  reported 
cases.  The  commenter  also  speculates 
that  Ihe  victims  from  less  developed 
countries  may  be  familiar  with  the  safe 
u.se  of  lump  charcoal  and  that  the 


incidents  could  be  the  result  of  the 
misleading  current  labeling  regarding 
ventilation 

Hesponse:  Although  there  are  some 
differences  between  lump  charcoal  and 
charcoal  briquets,  they  both  present  a 
serious  CO  hazard  if  misused.  The  CPSC 
staff  performed  an  experiment 
comparing  the  emissions  levels  of  CO 
production  from  both  lump  and  briquet 
charcoal.  The  experiment  showed  that 
similar  masses  of  lump  and  briquet 
charcoal  produced  similar  amounts  of 
CO.  Although  lump  charcoal  produced 
about  half  of  the  amount  of  CO  as  did 
an  equal  volume  of  charcoal  briquets, 
the  level  of  CO  production  from  lump 
charcoal  was  still  well  above  that  which 
could  produce  dangerous 
concentrations.  Thus,  there  is  no  basis 
for  excluding  lump  charcoal  from  the 
scope  of  the  amended  rule. 

Comment:  Other  carbon-producing 
products.  A  commenter  stated  that  the 
rule  should  apply  to  "[alny  carbon 
based  or  carbon  producing  product 
whose  end  use  is  combustion  and  is 
intended  for  household  use  *    *    * 
includlingl  wood  chips,  wood  chunks, 
wood  logs,  coals,  products  produced 
from  biomass,  etc."  The  commenter 
argued  that  these  produ(.1s  al.so  produce 
CO. 

Response:  The  other  products  cited  by 
this  commenter  have  not  been  shown  to 
be  used  in  confined  areas.  Such  use  is 
needed  to  create  the  hazard  addressed 
by  the  revi.sed  label.  These  other 
products  produce  enough  smoke  that  it 
is  not  feasible  to  use  them  in  homes, 
vehicles,  tents,  or  any  confined  area. 
Thus,  there  is  no  basis  for  expanding  the 
scope  of  the  rule  to  include  these 
products 

F.  EiTective  Date 

The  rule  applies  only  to  filled 
containers  of  charcoal.  Marketers  of 
charcoal,  however,  have  indicated  that 
it  is  not  unusual  to  have  an  inventory 
of  printed  bags  that  would  take  1  or  2 
years  to  use  up.  One  commenter 
indicated  that  it  has  up  to  3  years  or 
more  of  a  supply  of  preprinted  bags  in 
storage.  These  marketers  would  prefer 
that  the  revised  requirement  relate  to 
the  date  the  bag  or  other  container  was 
printed,  so  that  all  existing  inventories 
could  be  used.  However,  it  would  be 
impractical  for  the  Commission  to 
determine  whether  a  bag  was  printed 
before  the  effective  date  when  the  bag 
might  not  be  filled  for  some  time  after 
that  date.  Accordingly,  the  Commission 
has  decided  that  the  rule  will  apply  to 
all  containers  of  subject  charcoal  that 
are  filled  on  or  after  the  effective  date. 

In  order  to  address  the  marketers' 
concern  about  inventories,  however,  the 


revised  rule  will  not  become  effective 
until  sufficient  time  has  passed  for  the 
industry  to  use  up  most  of  its  current 
inventory  of  printed  bags.  The 
Commission  estimates  that  this  will 
have  occurred  by  18  months  after  the 
final  rule  is  issued,  or  November  3, 
1997.  This  also  will  provide  time  to 
revise  the  plates  needed  to  print  the 
new  label,  revise  any  other  plates  that 
may  be  affected  on  the  bag,  conduct 
consumer  acceptance  tests  if  needed, 
print  new  bags,  and  incorporate  the  new 
bags  into  production.  [15,  Tab  E)  Of 
course,  as  the  Commission  stated  at  the 
time  it  proposed  the  revised  label, 
manufacturers  who  order  additional 
printing  of  bags  tietween  now  and  the 
effective  date  of  the  rule  should  limit 
the  quantities  ordered  so  that  large 
numbers  of  bags  will  not  remain 
unfilled  at  the  effective  date  and  have  to 
be  discarded  or  stickered  with  the  new 
label. 

Some  manufacturers  may  wish  to 
voluntarily  use  the  revised  label  before 
the  effective  date  of  the  final  rule.  For 
such  firms,  the  Commission  will,  until 
further  notice  published  in  the  Federal 
Register,  consider  labels  complying 
with  the  final  rule  as  complying  with 
the  current  requirements  of  16  CFR 
1500.14(b)(6).  (The  Commission 
previously  allowed  use  of  the  proposed 
label  before  the  effective  date.  Specific 
authority  for  such  use  is  not  needed  at 
this  time,  because  labels  that  comply 
with  the  proposed  rule  will  also  comply 
with  the  final  rule.) 

G.  Economic  and  Product  Information 
[6,TabG;  15,  Tab  E] 

Charcoal  is  a  solid  carbon  material 
made  from  wood  subjected  to  extremely 
high  temperature.  It  is  available  in 
lump,  briquet,  and  powdered  forms.  To 
produce  charcoal  briquets,  charcoal  is 
ground,  mixed  with  other  ingredients, 
and  compressed.  Lump  and  briquet 
charcoal  is  used  as  a  fuel  in  cooking  and 
in  specialized  scientific,  industrial,  and 
horticultural  applications.  Recreational 
cooking  consumes  approximately  80- 
90%  of  charcoal  production. 
Specialized  uses  account  for  the 
remainder. 

It  is  estimated  that  approximately 
824,000  tons  of  charcoal  briquets  were 
sold  in  1995.  Charcoal  briquet  sales 
doubled  between  1967  and  1977,  were 
relatively  fiat  during  the  1980's,  and 
have  risen  since  1991.  The  rising 
popularity  of  gas  grills  may  explain  the 
flattening  of  sales  during  the  1980's. 
Charcoal  briquet  sales  account  for 
approximately  80-90%  of  the  annual 
production  of  charcoal.  Lump  charcoal 
sales  are  a  very  small  percentage  (less 
than  4%,  according  to  industry  sources) 


of  the  annual  production  of  charcoal. 
Imports  comprise  less  than  1%  of  the 
domestic  sales  of  charcoal. 

Supermarkets  and  hardware, 
discount,  drug,  and  garden  supply 
stores  sell  charcoal  to  consumers  in  a 
variety  of  types  and  packages.  Three 
major  types  of  charcoal  briquets  are 
available.  One  is  the  standard  briquet. 
Another  is  the  "instant-light"  briquet, 
which  is  impregnated  with  a  flammable 
substance.  The  third  is  a  "flavor 
additive"  briquet  which  is  produced 
with  an  aromatic  wood  such  as  hickory 
or  mesquite.  Standard  briquets  generally 
are  sold  in  multi-walled  (multi-layered) 
5,  10,  20,  and  40-pound  paper  bags.  The 
instant-light  briquets  are  available  in 
similar  2V2,  4,  5,  8,  and  15-pound  bags. 
Briquets  are  also  available  in  single-use, 
wax  impregnated,  "light-the-bag" 
packages.  Lump  charcoal,  which  is  pure 
charcoal,  is  marketed  as  a  natural 
product  and  is  available  in  packaging 
similar  to  briquets.  Charcoal  also  may  be 
sold  in  other  sizes  of  t)ags  or  in 
corrugated  boxes,  depending  upon 
marketing  considerations.  Based  on  an 
informal  study  of  the  market  in  and 
around  Washington,  D.C.,  the  retail 
price  of  charcoal  ranges  from 
approximately  $.25  to  $.75  per  pound, 
depending  on  package  size,  although  the 
retail  price  of  some  specialty  charcoals 
may  be  higher.* 

Approximately  10  companies 
manufacture  lump  and  briquet  charcoal 
in  the  United  States.  Several  companies 
import  charcoal.  According  to  industry 
representatives,  the  top  five  domestic 
charcoal  manufacturers  control  an 
estimated  90-95%  of  the  market,  with 
the  leading  company  controlling 
approximately  50%.  Manufacturers 
provide  lump  charcoal  and  charcoal 
briquets  under  an  estimated  250 
different  brand  names,  most  of  which 
are  private  or  "store"  brands.  Relatively 
few  are  nationally  or  regionally 
marketed  brands. 

According  to  the  Barbecue  Industry 
Association  ("BIA"),  71  million 
households  owned  barbecue  grills  in 
1993.  [5]  In  addition,  the  BLA  estimates 
that  58%  of  grill  owners  (41  miUion 
households)  own  a  charcoal  grill.  The 
peak  season  for  cooking  on  a  grill  is 
from  the  start  of  Dayli^t  Savings  Time 
through  Labor  Day.  However,  52%  of 
grills  are  used  throughout  the  year.  The 
number  of  "barbecuing  events"  each 
year  (including  gas  and  charcoal  fuels) 
more  than  doubled  over  a  10-year 
period,  with  an  estimated  2.6  billion 
occu.Tences  in  1993. 

According  to  a  BIA-sponsored 
National  Family  Opinion  survey 
conducted  in  the  summer  of  1993,  gas 
grill  owners  indicated  that  they  use 


their  grill  about  twice  as  often  as 
charcoal  grill  owners.  [5]  This  ratio  may 
not  apply  year  round,  since  there  may 
be  a  greater  relative  use  of  gas  grills  in 
the  winter.  If  it  is  assumed  that  this  2:1 
ratio  applies  year  round,  however,  the 
number  of  barbecuing  events  attributed 
to  charcoal  is  approximately  870  million 
in  1993.  This  resuUs  in  an  estimated 
exposure  of  21  such  events  per  year  per 
household  owning  a  charcoal  grill. 

It  is  estimated  that  approximately 
824,000  tons  of  charcoal  briquets  were 
sold  in  the  U.S.  in  1995.  |15,  Tab  E|  This 
amounts  to  about  1.6  billion  pounds  of 
briquets,  or  160  million  bags  with  an 
average  weight  ot  10  pounds.  In  1993. 
there  were  an  estimated  870  million 
charcoal  barbecuing  events.  Dividing 
the  approximately  809,000  tons  of 
charcoal  briquets  sold  that  year  by  the 
number  of  events,  the  average  amount  of 
charcoal  used  was  about  1.9  pounds  per 
event.  If  each  household  that  owns  a 
charcoal  grill  barbecues  21  times  a  year, 
each  such  household  uses  40  pounds  of 
charcoal  briquets  per  year,  or  the 
equivalent  of  four  10-lb  bags. 

As  noted  above,  there  are 
approximately  28  deaths  and  300  CO- 
related  emergency  room-treated  injuries 
associated  with  the  use  of  charcoal  each 
year.  Id.  Thus,  there  was  approximately 
one  death  for  every  1.5  million 
households  owning  charcoal  grills  (or 
0.68  deaths  f>er  million  such 
households).  Also,  there  was  one  CO 
injury  for  every  136,667  households 
owning  charcoal  grills  (or  7.3  injuries 
per  million  such  households). 
Additionally,  the  estimated  160  million 
bags  of  charcoal  briquets  sold  in  1995 
were  associated  with  approximately  one 
death  for  every  5.7  million  charcoal 
briquet  bags  (0.18  deaths  per  million 
bags).  Further,  there  was  one  CO  injury 
for  about  every  0.5  million  bags  (1.9 
injuries  per  million  bags). 

The  Commission  estimates  that 
changing  the  labeling  requirements  for 
packages  of  charcoal  has  the  potential 
for  substantial  benefits  to  society.  Based 
on  the  CPSC's  injury  cost  mcxlel.  the 
average  annual  societal  cost  of  an  injur} 
from  charcoal-related  CO  poisoning  is 
approximately  $10,000.  The  annual 
societal  cost  of  these  injuries  is 
approximately  $3  million,  given  the 
estimated  300  such  injuries  per  year 

Additionally,  there  are  an  estimated 
28  deaths  per  year  from  charcoal-related 
CO  poisonings.  Assuming  a  statistical 
value  of  life  of  $5  million,  these  injuries 
and  deaths  cost  society  about  $143 
million  annually.  The  avoidance  of 
these  injuries  and  deaths  represents  the 
maximum  potential  benefits  to  society 
of  the  new  labeling  requirements. 
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If  the  Commission  had  mandated  the 
"optimum"  wiiming  lab«'l  de.scribed 
ahove.  which  includes  aiidilioiial  color 
r«<]uirt'riiei'ts,  the  ( osts  to  industry  of 
changing  labels  vvmild  have  niciuded 
both  one-time,  start  uj)  expenses  and 
continuous,  ongoing  uxpenses.  Start-up 
expetis»>s  include  the  cost  of  new 
printin^^  equipment,  prniting  plates, 
artwork,  nnd  ne>{ativos.  Undoing 
expenses  would  relate  to  any  additional 
colors  used  in  the  warning  label. 

Industry  representatives  indicated 
that  the  aggregate  start-up  expenses  for 
the  "optimum"  lat)el  could  have 
amounted  to  as  mui  h  as  $6  million. 
Further,  the  ongoing  costs  for  the  added 
colors  that  label  wouUi  have  required 
could  have  been  around  $4  million  per 
year 

However,  the  (lonunission  cased  the 
current  lequirements  for  the  label 
placement  on  bags  of  charcoal,  and  did 
not  mandate  additional  colors.  This  will 
allow  continued  use  of  current  printing 
equipment.  Therefore,  the  costs  of  the 
revision  that  is  being  .idopted  are 
tislitiiated  to  l)e  no  more  than  $1  million 
m  start  up  expen.ses,  with  no  ongoing 
expenses 

Hesides  the  costs  of  making  c  hanges 
to  chan.nal  bags,  loss  of  b  ig  stocks 
would  be  ini  iirrt'ii  if  tlu"  effei  tive  dale 
does  not  allow  tor  .i  suOstantial 
reduction  in  old  inventory  of  uufdlod 
bags   As  discussed  above   the  effm.tive 
flate  of  ttit!  revi.sed  latwling  rule  will  Ix) 
18  months  after  pui)li(.dtiiiii  of  the  final 
rule.  This  shoold  illow  almost  ail  firms 
to  use  up  existing  in-entorios  of  prinleti 
bags.  A-;  the  C.omniis'.icn'.  stated  in  the 
proposal,  'iiianulac '. urer>  who  order 
additional  pnntnig  ol  b,igs  twitween  now 
and  the  effective  dat<'  ui  the  rule  should 
limit  thf  quantities  urtlcred  so  that  l.irge 
nummTs  of  bags  will  rot  have  to  be 
discarded  or  stic:ker.!i!  with  the  new 
la()el      bO  FK  at  407s)(i.  Pac  kagers  who 
lollowtid  that  advice  will  in  effect  have 
had  Jti  months  to  df[>h!tc  their 
uiventories  of  nreprmted  bags 

(.)nlv  or.t!  iiulustry  member  has 
in'iicaled  tliat  it  has  tiior*'  than  2  years 
inventory.  If  any  preprinted  bags  remain 
untilled  at  the  effective  date,  the  <  usts 
of  nut  using  these  bags  .md  of  discarding 
then!  are  not  expec:ted  to  be  signiticant. 

No  estunates  are  available  of  the 
effec.tivt;ness  of  the  revised  label  in 
reducing  chare  oal-rei-jted  fX)  injuries 
and  deaths  However,  if  the  one-time 
cost  to  indiistry  ot  revising  the  label  (.Si 
million)  is  viewed  as  a:i  "investment" 
loreavui^a  life  in  the  future!,  ttie 
benefit.s  of  th*;  rule  would  exceed  its 
costs  if  the  label  revisions  avert  one 
death  within  M  years  ot  the  c  !lan^»e 
(This  ^ssunies  a  value  of  i.')  million  for 
saving  a  statistical  life  and  a  '>% 


di.sc;ounl  rate.  A  10%  discount  rate 
would  produce  positive  net  benefits  if 
the  death  was  averted  during  the  next 
16  years.)  Given  the  present  death  rate 
of  28  per  year,  it  is  reasonable  to  believe 
that  such  levels  of  effectiveness  will  be 
achieved. 

H.  Regulatory  Flexibility  Act 
Orlification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act,  ,5  U.S.C.  601  et  seq.. 
generally  requires  the  agency  to  prepare 
initial  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agenc:ies,  consistent  with  their 
otijectivBS,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regidafions.  Sef:tion  60.'»  of  the  Act 
provides  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  if  the  head  of  an  agency 
certifies  that  the  rule  will  not  have  a 
significjint  c,H;onomic;  impact  on  a 
substantial  number  of  small  entities. 

The  Commission  s  Directorate  for 
Economic:  .Analysis  examined  the 
potential  effects  of  the  revised  rule  on 
small  entities.  ,'l.S.  Tab  E|  But.mes.ses 
.iffected  by  lal)el-c  hange  costs  may 
inc:ludu  chan.oal  manufacturers 
(a()proximately  10  firms),  bag  suppliers, 
and  firms  that  own  a  chare  oal  brand 
name  (proprietary  or  private  lal)el 
brands)  Industry  representatives  predict 
that  the  bulk  of  the  costs  of  developing 
new  labels  will  fall  initially  on  the 
c  har<:oal  manufacturers.  As  noted  above, 
these  c;osts  may  include  those  as.scx;iated 
with  the  development  or  pun  base  of 
new  printing  plates,  artwork,  siu\ 
nffgatives 

.Several  private  label  manufacturers 
have  indicated  that  they  will  be 
disproportionately  affected  by  a  label 
change  These  firms  package  charcoal 
under  a  large  nvimber  of  brand  names, 
wh!c:h  may  require  hundreds  of  plate 
changes  In  the  notice  of  proposed 
rulemaking,  the  Commission  proposed 
to  ease  the  margin  requirements  of  the 
c  urrent  regulation  (i.e..  allowing  the 
label  to  be  at  least  1  inch,  instead  of  at 
least  2  inches,  below  the  .seam  of  the 
ba>{)  and  proposed  continued  use  of 
c;ontrnsting  colors  as  opposed  to  use  of 
AN.SI  colors,  which  were  originally 
1  nnsidered   Easing  of  the  maryin 
reciuin^ments  and  u.se  of  contrasting 
c;olors  will  substantially  reduce  the  cost 
of  the  latH'l  change  The  c;o«ts  may  be 
further  nutigated  if  the  firms  are  able  to 


pass  them  through  to  their  customers  or 
if  their  plates  are  near  the  end  of  their 
service  life.  Costs  for  small  firms  are  not 
expected  to  be  significant,  due  to  the 
relatively  small  number  of  brands 
handled  by  such  firms. 

The  rule  should  not  require  firms  to 
buy  new  printing  presses.  Most 
manufacturers  will  have  enough  time  to 
use  up  existing  supplies  of  printed  bags. 
Bags  filled  with  charcoal  before  the 
effective  date  are  not  subject  to  the 
revised  requirements. 

Accordingly,  for  the  reasons  given 
above,  the  Commission  certifies  that  the 
rule  will  not  have  significant  economic 
effects  on  a  substantial  number  of  small 
entities. 

I.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC's  procedures  for  environmental 
review,  the  Commission  has  asses.sed 
the  possible  environmental  effects 
associated  with  the  rule  to  revise  the 
warning  labels  for  packages  of  charcoal. 
(15,  Tab  E|  Analysis  of  the  potential 
impact  of  this  rule  indicates  that  it  will 
have  no  significant  effects  on  the 
environment  since  the  effective  date 
enables  almost  all  firms  to  deplete 
existing  stocks  of  empty  bags.  (Some 
firms  have  indicated  that,  depending  on 
the  time  of  the  year,  they  may  have  as 
much  as  a  2-ypar  supply  of  tilled  and 
empty  bags. I  As  previously  noted,  bags 
filled  before  the  effective  date  will  not 
be  affected  by  the  revised  rule.  Even  if 
some  old  inventory  of  bags  remains,  as 
one  conuiienter  contends,  the 
environmental  consequences  arc 
expected  to  be  insignificant. 

Therefore,  because  the  revised  rule 
would  have  no  significant  impact  on  the 
environment,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

J.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  concludes  that  the  labeling 
required  by  section  2(p)(l)  of  the  FHSA 
for  packages  of  chanoal  is  not  adequate 
for  the  protection  of  the  public  health 
and  safety,  in  view  of  the  special  hazard 
of  CO  poisoning  presented  by  using 
charcoal  in  a  confined  area.  The 
Commission  finds  that  the  additional 
label  requirements  in  the  revised  label 
issued  below  are  necessary  for  the 
protection  of  the  public  health  and 
safety.  These  requirements  are  issued 
under  the  authority  of  section  3(b)  of  the 
FHSA.  15  use.  12fi2(b) 

Effective  date:  The  final  rule  is 
effective  November  3,  1997. 


List  of  Subjects  in  16  CFR  Part  1500 

Consumer  protection,  Hazardous 
materials,  Hazardous  substances, 
Imports,  Infants  and  children,  J.^beling, 
Law  Enforcement,  Toys. 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  part  1500 
as  follows: 

PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  citation  for  part  1500 
is  revisecj  to  read  as  follows: 


Authority:  15  U.S.C.  1261-1278. 

2.  Section  1500.14  is  amended  by 
redesignating  paragraphs  (t))(6)  (i)  and 
(ii)  as  paragraphs  (b)(6)(i)  (A)  and  (P). 

3.  In  §  1500.14,  newly  designated 
paragraph  (b)(6)(i)(A)  is  amended  by 
Nonvember  3, 1997  after  "products". 

4.  Section  1500.14  is  further  amended 
in  newly  designated  paragraph 
(b)(6)(i)(B),  by  adding  "packaged  before 
November  3,  1997  after  "charcoal". 

5.  Section  1500.14  is  further  amended 
by  adding  a  new  paragraph  (b)(6)(ii)  to 
read  as  follows: 


%  1500.14    Pro<taicta  rsquirtng  special 
labeling  urtder  section  3<b)  of  tlw  act 

***** 

(b)*   *  • 
(6)*   *   • 

(i)*   *   * 

(ii)(A)  Because  inhalation  of  the 
carbon  monoxide  produced  b\  burning 
charcoal  indoors  or  in  c:onfin«Ki  areas 
can  cause  serious  injury  or  death, 
containers  of  such  products  packaged 
on  or  after  (insert  date  that  is  18  months 
after  publication)  shall  bear  the 
following  borderlined  label. 
BUJJNQ  COOC  NS6-01-P 


AWARNING 


BILUNG  CODE  6355-01 -C 

(B)  Except  as  provided  in  paragraph 
(b)(6)(ii)(C)  of  this  section,  the  following 
requirements  apply  to  bags  of  charcoal 
subject  to  paragraph  (b)(6)(ii)(A)  of  this 
section.  The  label  specified  in  paragraph 
(b)(6)(ii)(A)  of  this  section  shall  appear 
within  a  heavy  borderline,  in  a  color 
sharply  contrasting  to  that  of  the 
background,  on  both  the  front  and  back 
panels  in  the  upper  25  percent  of  the 
panels  of  the  bag,  and  with  the  outer 
edge  of  the  borderline  at  least  2.54  cm 
(1  inc:h)  below  the  seam  and  at  least  2.54 
cm  (1  inch)  above  any  other  reading 
material  or  design  elements.  The  signal 
word  "WARNING"  shall  be  in  bold 
capital  letters  in  at  least  7.14  mm  (%z 
inch)  type.  The  remaining  text  of  the 
warning  statement  shall  be  in  at  least 
4.763  mm  (^Ar  inch)  type.  The  phrase 
"CARBON  MONOXIDE  HAZARD"  shall 
be  in  bold.  This  phrase  and  the  word 
"NEVER"  shall  be  in  all  capital  letters. 
The  lettering  shall  have  a  strokewidth- 
to-height  ratio  of  1:6  to  1:8.  The  label 
shall  be  at  least  50.8  mm  (2  inches)  high 
and  147.5  mm  (5Vi6  inches)  wide.  The 
label's  lettering,  spacing  between  the 
bottom  of  the  letters  of  one  line  and  the 
top  of  the  letter  of  the  next  line,  and 
pictogram  shall  have  the  si^e  relation  to 
each  other  and  to  the  remainder  of  the 


CARBON  MONOXIDE  HAZARD 

Burning  charcoal  inside  can 
kill  you.  It  gives  off  carbon 
monoxide,  which  has  no  odor. 

NEVER  burn  charcoal  inside 
homes,  vehicles  or  tents. 


label  shown  in  paragraph  (b)(6)(ii)(A)  of 
this  section. 

(C)  For  bags  of  charcoal  subject  to 
paragraph  (b)(6)(ii)(A)  of  this  section 
that  are  6  inches  or  less  wide,  the 
minimum  label  height  may  be  reduced 
to  38  mm  (1.5  inches)  and  the  minimum 
width  may  be  reduced  to  139.7  mm  (5.5 
inches).  The  signal  word  "WARNING" 
shall  be  in  capital  letters  in  at  least  6.32 
mm  (0.249  inch)  type.  The  remaining 
text  of  the  warning  shall  be  in  at  least 
4.23  mm  (0.166  inch)  type.  All  other 
requirements  of  paragraphs  6(b)(ii)  (A) 
and  (B)  of  this  section  shall  apply  to 
these  bags. 

Dated:  April  29, 1996. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

Appendix  1— List  of  Relevant 
Documents 

(Note:  This  list  of  n;levant  d(x:uments  will 
not  he  printed  in  the  Cxjcie  of  Federal 
Regulations.) 

1.  Petition  HP  91-1  from  Bartwra  Mauk. 

2.  Letter  to  Barbara  Mauk  from  Sadye  E. 
Dunn,  CPSC,  laiiuary  28.  1993. 

3  HampscJn,  N.B.  et  al.,  lAMA  (January  5, 
1994). 

4.  Cost  information  from  industr>'. 

a.  The  Clomx  (Company  (Kingsford),  P.O. 
Box  493.  Pleasanton.  CA  94.S66. 


b.  King  and  Spalding,  representing  Royal 
Oak  Enterprises,  Inc..  1730  Pennsylvania 
Ave.  N.W  .  Washington,  DC.  20006 

c  Hickory  Specialties,  Inc..  P  O.  Box  1669. 
Brentwood.  TN  37024. 

5.  Barbecue  Industry  Association  survey. 
Bart)ecue  Industry  Association.  710  East 
Ogden,  Suite  1 1 3.  Naperville.  IL  60563. 

6.  Briefing  package  dated  luiv  6.  1995.  with 
Tabs  A-H. 

TAB  A — Background  Information  on 
Charcoal  labeling  in  Briefing  Package 
memo  dated  May  18.  1994.  accompanied 
by  FD.^'s  Notices  of  Proposed  and  Final 
Rulemaking  dated  Septemtjer  2.  1970.  ami 
.August  11.  1971.  and  Petition  for 
Amending  Labeling  Requirements  for 
Charcoal  intended  for  Household  Tse, 
dated  October  12.  1990. 

TAB  B— Memorandum  from  L.aurpt'n  E 
Burton  of  Directorate  for  Health  Sciences  to 
Sharon  R.  White,  entitled  "C^artjon 
Monoxide  Toxicity  Review  for  the 
Charcoal  labeling  Project."  dated  March  8. 
1994. 

T.AB  C — Memorandum  from  Leonard 
Schachter.  Directorate  for  Epidemiology. 
Division  of  Hazard  Analysis  to  Sharon  R 
White  entitled  ■(".harcoai  Lal)rling 
Proiec:t.  '  dated  December  12.  1994 

TAB  D — Memorandum  from  Charles  M 
lacobson.  Office  of  Compiia.nce  and 
Entorrcmcnt  to  Susan  E  Womble.  entitled 
"Compliance  Experience  with  Current 
FHS.A  Latieling  Requirements  for  ('harcoai 
Briquets.  '  dated  April  30.  1992. 

TAB  E — 1.  Memorandum  from  Sharon  R. 
White  of  DinJttor.itr  for  Epidemiology, 
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Division  of  Human  Factors,  to  Tho  File 
i^ntitleil,     f'roposf'il  Kevisioiis  to  I^itwliiin 
Knquirt'monts  for  l'ii(:k.i){t-s  of  Chitri  o<il" 
(lilfrii  Itinc  l.S.  1495 

1  VlfmorHiidiim  fron)  CcHJr^p  ,Swt>ft  of 
DirtN  tor.ite  for  K[)ultmiiolog\    Division  ot 
Muiiidn  F.u  tors  to  .Sharon  R   VVhitu 
I'Mlitlcd.    Pi(.tu)yam  I'tistinn  f"f  VVarning 
Labels  '>n  ('hitrcoal  B<iks."  (Iutc<l  |iin)>  12. 
1995. 

TAB  F   -Lo^s  of  Industrv  Meetings  on  (1) 
April  -'2    1994  .ind  (2)  April  1  ).  199") 

r.AB  (; — ,Mi?nioidndimi  from  VLirv  F. 
[>)nuldson  ot  Dirtti  torntf  ot  L'tonomir 
Analysis  to  .Sharon  K   While  tMititli'd 
"Economic  .'\n.ilvsis  of  .i  Ki-vision  to 
Chdrco.il  l.,it)t'linK,  ■  ddl-d  Innt;  22.  1995. 

TAB  H— Draft  Federal  Kexister  Not  ice— 
Solici;  of  I'ropostrd  Kuli?ni.ikiiin 

7  Lt!tlt!r  from  |.inii!s  (!  Stepht^n.  President. 
Wclxtr-.Sltiphtin  I'rodurts  t.o  .  to  .Shjron  K 
White.  Cf'.SC.  M.n  1 1.  I9M5 

8  U'lter  from  Harleinh  Ewiill  CHSC.  tu 
larni's  (;.  .Stephen.  President,  VVefwr  Stephen 
Pnxlui.ts  Co  .  lune  2'(.  l')94 

9  Wood.son.  W  .Tillman.  R:  and  Tillman. 
('  .  1992 

10  ANSI  Z535  3-1991,  American  National 
Standard.  ( jiteria  tor  Safety  Symbols 

11.  Perry,  K..  anil  Neily.  VI  (1985)  Burning 
Charcoal  Briqu*tes  in  ,i  Fireplace  IJ.S 
Consumer  Pnxluct  .Safety  ( j)mmission. 
Washijigton,  VA.'. 

12.  U^tter  from  Leonard  S  (Iryn.  Kxecutive 
Vice  President,  VVeb«'r-.Stephen  Products  Co., 
to  Harloinh  Ewell,  CP.Sll.  |uly  5,  199'i 

1 J   Notice  of  Proposed  Kiilemakiii^.  60  FH 

40785  (AuKUSt  10.  19951 

14.  (>)mmenls  on  proposed  rule,  Nos. 

CH9H-1-1  through  CH96-1-7 

15  Briofing  package,  consisting  of  a 

briefing  memorandum  from  Sharon  White, 

Project  Manager,  to  the  (A)mmission,  Mart:h 

,  1996,  and  Tabs  B  and  D-E 

TAB  B — Memorandum  from  l,»!onard 
Schachter.  CPSC  Directorate  for 
Epidemitilogv  anil  Health  Si  lences,  to 
Sharon  K.  White,  entitled  "Di'aths  and 
Injuries  ,\ssociated  with  (Charcoal."  dated 
November  28,  1995 

TAB  C — I   Memorandum  from  .Shan)n  K, 
White,  CPS(;  Directorate  for  Engineering 
S«:iencps.  to  File,  entitled  "Kesponses  to 
Comments  on  the  Proposed  Rule  on  the 
Litxiling  Requirements  for  Packages  of 
Charcoal."  dated  February  28,  1996 

2  Memorandum  from  Mary  F   Donaldson. 
CPSC  Directorate  for  Economic  Analysis,  to 
Sharon  R.  White,  entilUxi  "Response  to 
Ojmments  Proposed  Rule  Amending 
Labeling  on  Packages  ot  Charcoal,'  ilated 
February  28.  1996 

3  Memorandum  tnim  Rikki  khaiina.  CPSt: 
Directorate  for  Engineering  S<  lences,  to 
Sharon  R.  White,  entitled  "Responses  to 
C;omment  on  Proposed  Rule  for  LatN!liiig  of 
Retail  Ckintainers  of  Charccwl  (KEF  (;H96- 
1-3)."  dated  February  «.  1996 

4  Memorandum  from  Mary  F  Tom  of  the 
Office  of  C;o:npli«nce.  Division  of 
Regulatory  Management,  entitleil  Charcoal 
Labeling  Package — (xjmments  on  the  NPR 
dated  December  13,  1995 

5  Memorandum  from  Kimlwrly  Long  of 
Directorate  for  Epidemiology  and  Health 
Sciences  to  Sharon  R   White,  entitled 


"Comments  to  Proposed  Rule  Amending 
Pa<  kage  Lalx'ling  of  Charcoal,  FK  ,  Vol  60, 
No   154.  August  10,  1995,  pp  40785." 
ilated  December  6.  1995. 
TAB  E — Memorandum  from  Mary  F 

Donaldson,  (;PS(;  Directorate  for  Economic 
Analysis,  to  Sharon  R.  White,  entitled 
"Economic  Analysis  of  a  Revision  to 
(Iharcoal  Labeling,"  dated  Det;ember  8. 
1995 

16  Memorandum  from  Mary  Ann  Danello, 
Ph.D.  Associate  E.xecutive  Director  for 
Epidemiology  and  Health  .Sciences, 
'Corn'!  ted  Response  to  Comments  for 
Proposed  Rule  Amending  Package  Labeling 
of  Charcoal.  FR.  Vol.  60,  No   15i.  August  10. 
1995.  pp  4078ff.  ■  dated  April  3.  1996. 

IFK  1)<K  .  96-10978  Filed  5-02-96:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,5  and  31 

Fees  for  Applications  for  Contract 
Market  Designation,  Leverage 
Commodity  Registration  and 
Registered  Futures  Association  and 
Exchange  Rule  Enforcement  and 
Financial  Reviews 

AGENCY:  Commodity  Futures  Trading 
C^ommission 

ACTION:  Final  schedule  of  fees. 

SUMMARY:  The  Commission  periodically 
adjusts  fees  charged  for  certain  program 
services  to  assure  that  they  accurately 
reflfH;t  current  Commission  costs.  In  this 
regard,  the  staff  recently  reviewed  the 
Commission's  actual  costs  of  processing 
applications  for  contract  market 
designation  (17  CFR  part  5,  appendix  B), 
audits  of  leverage  transaction  merchants 
(17  CFR  part  31,  appendix  B)  and 
registered  futures  association  and 
exchange  rule  enforcement  and 
financial  reviews  (17  CFR  part  1, 
appendix  B).  The  following  fee  schedule 
for  fiscal  1996  reflects  the  actual  costs 
to  the  Commission  of  providing  those 
services  during  fiscal  years  1993,  1994 
and  199.5.  Accordingly,  the  Commission 
will  change  the  fees  as  follows: 
Applications  for  contract  market 
designation  for  a  futures  contract  will  be 
reduced  from  $9,600  to  $8,300;  contract 
market  designation  for  an  option 
contract  will  be  increased  from  $1,600 
to  $1,800;  contract  markets  that 
simultaneously  submit  designation 
applications  for  a  futures  and  an  option 
on  that  futures  contract  will  be  reduced 
from  a  combined  fee  of  $10,000  for  both 
to  $9,200  for  both;  and  leverage 
commodity  registration  will  be 
maintained  at  $4,500.  In  addition,  the 
Commission  will  publish  the  schedule 


of  fees  for  registered  futures  association 
and  exchange  rule  enforcement  and 
financial  reviews. 
EFFECTIVE  DATE:  Contract  Market 
Designation  and  Leverage  Commodity 
Registration  May  3,  1996.  Registered 
Futures  Association  and  Exchange  Rule 
Enforcement  and  Financial  Reviews  July 
2,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  P.  Smith,  Special  Assistant  to  the 
Executive  Director.  Office  of  the 
Executive  Director,  Commodity  Futures 
Trading  Commission,  Three  Lafavette 
Centre,  11.55  21st  Street.  NW., 
Washington,  DC  20581,  telephone 
number  202-418-5156. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  periodically  reviews  the 
actual  costs  of  providing  services  for 
which  fees  are  charged  and  adjusts  these 
fees  accordingly.  In  connection  with  its 
most  recent  review,  the  Commission  has 
determined  that  fees  for  contract  market 
designations  should  be  adjusted.  Also, 
this  release  announces  the  fiscal  1996 
schedule  of  fees  for  registered  futures 
association  and  exchange  rule 
enforcement  and  financial  reviews  and 
maintains  leverage  commodity 
registration  fees. 

Background  Information 

/.  Computation  of  Fees 

The  Commission  has  established  fees 
for  certain  activities  and  functions 
performed  by  the  Commission.'  In 
calculating  the  actual  cost  of  processing 
applications  for  contract  market 
designation,  registering  leverage 
commodities,  and  performing  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  reviews,  the 
Commission  takes  into  account 
personnel  costs  (direct  costs),  and 
benefits  and  administrative  costs 
(overhead  costs). 

The  Commission  first  determines 
personnel  costs  by  extracting  data  from 
the  agency's  Management  Accounting 
Structured  Code  (MASC)  system. 
Employees  of  the  Commission  record 
the  time  spent  on  each  project  under  the 
MASC  system.  The  Commission  then 
adds  an  overhead  factor  that  is  made  up 
of  two  components — benefits  and 
general  and  administrative  costs. 
Benefits,  which  include  retirement, 
insurance  and  leave,  are  based  on  a 
government-wide  standard  established 
by  the  Office  of  Management  and 
Budget  in  Circular  A-76.  General  and 
administrative  costs  include  the 


■  Se«  Section  237  of  the  Futures  Trading  Act  of 
1982  (7  U.S.C.  16a)and  31  U.S.C.  9701.  Fora 
broader  discuuion  of  the  history  of  CommiMion 
fees,  see  52  FR  46070  (Dec.  4.  1967). 


Commission's  costs  for  space, 
equipment,  utilities,  etc.  These  general 
and  administrative  costs  are  derived  by 
computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-personnel  items.  The 
overhead  calculations  fluctuate  slightly 
due  to  changes  in  government-wide 
benefits  and  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs  from  year  to  year. 
The  actual  overhead  factor  for  prior 
fiscal  years  were  93%  in  1993.  95%  in 

1994  and  92%  in  1995. 

Once  the  total  personnel  costs  for 
each  fee  item  (contract  market 
designation,  rule  enforcement  review, 
etc.)  have  been  determined  for  each  year 
the  overhead  factor  is  applied  and  the 
costs  for  fiscal  years  1993.  1994  and 

1995  are  averaged.  This  results  in  a 
calculation  of  the  average  annual  cost 
over  the  three-year  period. 

//.  Applications  for  Contract  Market 
Designation 

On  August  23.  1983  the  Commission 
established  a  fee  for  Contract  Market 
Designation.  48  FR  38214.  This  fee  was 
based  upon  a  three-year  moving  average 
of  the  actual  costs  expended  and  the 
number  of  contracts  reviewed  during 
that  period  of  time.  The  fee  charged  was 
reviewed  again  in  fiscal  1985  and  every 
year  thereafter  to  determine  the  fee  for 
the  current  year.  In  fiscal  1985  the 
overwhelming  majority  of  designation 
applications  was  for  futures  contracts  as 
opposed  to  option  contragts.  Therefore, 
the  proposed  fee  covered  both  futures 


and  option  designation  applications.  In 
fiscal  1992  the  Commission  reviewed  its 
data  on  the  actual  costs  for  reviewing 
designation  applications  for  both  futures 
and  option  contracts  and  determined 
that  the  cost  of  reviewing  a  futures 
contract  designation  application  was 
much  higher  than  the  cost  of  reviewing 
an  option  contract.  It  also  determined 
that,  when  designation  applications  for 
both  a  futures  contract  and  an  option  on 
that  futures  contract  are  submitted 
simultaneously,  the  cost  for  review  of 
the  option  contract  designation 
application  was  even  lower  than  the 
individual  cost  of  reviewing  the  futures 
contract  plus  the  option  contract. 

The  Commission  staff  reviewed  the 
actual  costs  of  processing  applications 
for  contract  market  designation  for  a 
futures  contract  for  fiscal  years  1993. 

1994  and  1995  and  found  that  the 
average  cost  over  the  three  year  period 
was  $8,313.  The  review  of  actual  cost  of 
processing  applications  for  contract 
market  designation  for  an  option 
contract  for  fiscal  years  1993. 1994  and 

1995  revealed  that  the  average  costs 
over  the  same  three  year  period  was 
$1,876.  Accordingly,  the  Commission 
has  determined  that  the  fee  for 
applications  for  contract  market 
designation  for  a  futures  contract  will  be 
reduced  to  $8,300  and  the  fee  for 
applications  for  contract  market 
designation  as  an  option  contract  will  be 
increased  to  $1,800  in  accordance  with 
the  Commission's  regulations  (17  CFR 
part  5,  appendix  B).  In  addition,  the 


combined  fee  for  contract  markets 
simultaneously  submitting  designation 
applications  for  a  futures  contract  and 
an  option  contract  on  that  futures 
contract  will  be  reduced  to  $9,200. 

///,  Leverage  Commodity  Registration 

No  new  applications  for  leverage 
commodity  registration  were  received 
by  the  Commission  in  fiscal  years  1993, 
1994  or  1995.  Accordingly,  the  - 
Commission  will  maintain  the  present 
fee  of  $4,500  for  leverage  commodity 
registration. 

A^.  Registered  Futures  Association  and 
Exchange  Rule  Enforcement  and 
Financial  Reviews 

Under  the  formula  adopted  in  1993 
(58  FR  42643.  August  11,  1993,  which 
appears  in  17  CFR  part  1,  appendix  B). 
the  Commission  calculates  the  rule 
enforcement  and  financial  review  fees 
based  on  its  actual  costs,  as  well  as 
actual  exchange  trading  volume.  The 
formula  for  calculating  the  rule 
enforcement  and  financial  review  fee  is 
0.5a  +  0.5vt  =  current  fee.  In  the 
formula,  "a"  equals  the  average  annual 
costs,  "v"  equals  the  percentage  of  total 
volume  across  exchanges  over  the  last 
three  years  and  "t"  equals  the  average 
annual  cost  for  all  exchanges. 

To  determine  the  fee.  first  the  staff 
calculates  actual  costs  for  the  last  three 
fiscal  years.  The  average  annual  costs 
for  that  time  period  for  rule  enforcement 
reviews  and  financial  reviews  for  each 
exchange  are  as  follows: 


Exchange 


Chicago  Board  of  Trade  

Chicago  Mercantile  Exchar>ge 

Coffee.  Sugar  and  Cocoa  Exchange 

New  Yort<  Mercantite/COMEX  Exchange  

Nevv  York  Cotton/New  York  Futures  Exchange 

Kansas  City  Board  of  Trade 

Minneapolis  Grain  Exchange 

Philadelphia  Board  of  Trade 


Total 


FY  1993-1995 

average  armual 

costs  tor  review 

services 


$264,915.17 

243,452.97 

64.169.59 

240.870.26 

58,606.03 

17.129.09 

23,196.63 

2,622.61 


914,962.35 


Second,  the  staff  calculates  the  trading  volume  for  the  past  three  fiscal  years  to  determine  the  cumulative  volume 
for  each  exchange  and  its  percentage  of  total  volume  across  all  exchanges  during  that  same  period.  The  trading  volume 
figures  for  that  period  are  as  follows:  ^^ 


Exchange 


Chicago  Board  of  Trade 

Chicago  Mercantile  Exchange  

Coffee.  Sugar  and  Cocoa  Exchange 

New  York  Mercantile/COMEX  Exchange  

New  York  Cotton/New  York  Futures  Exchange 
Kansas  City  Board  of  Trade  


FY  1993-1995 

cumulative 

volume 


-I 


604,202,447 
530,733,388 

34.865.386 
223.922.964 

16.103.681 
4.888,383 


Percentage 
of  total  vol- 
ume across 
exchanges 

42  6254 

37.4423 

2.4597 

15.7974 

1.1361 

0.3449 
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Exc^ange 


Minneapolis  Grain  Exchange 
Ptiiladelplua  Board  o(  Trade 

Total 


FY  1993-1996 

cumulative 

volume 


2,644,863 
107,875 


1.417.468,987 


Percentage 
ol  total  vol- 
ume aaoss 
exchartges 


0.1866 
0.0076 


100.0000 


Finally,  the  staff  calculates  the  current 
fees  by  applying  the  appropriate 
exchange  data  to  the  formula.  The 
following  is  an  example  of  how  the  rule 
enforcement  and  financial  review  fees 
for  exchanges  are  c:alculated. 

Example:  The  Minneapolis  drain  Exchange 
(MCE)  average  annual  cost  is  $2:1,196.63  and 
its  percentage  uf  total  volume  over  the  last 
thr«e  years  is  0  1866.  The  annual  average 
total  cost  for  all  exchanges  during  that  same 


time  period  is  S914.962.35.  As  a  result,  the 
MCE  fee  for  fiscal  1996  is; 
(.5)($23,196.63M.5)(.0O1866)(S914,962.3S)  = 

current  fee  or  S11.S98.32  +  $853.69  = 

$12,452.01 

As  Stated  in  1993  when  the  formula 
was  adopted,  if  the  calculated  fee  using 
this  formula  is  higher  than  actual  costs, 
the  exchange  pays  actual  costs.  If  the 
calajlated  fee  using  the  formula  is  less 
than  actual  costs  then  the  exchange  pays 
the  calculated  fee.  No  exchange  will  {>ay 
more  than  actual  costs.  Also,  if  an 
exchange  has  no  volume  over  the  three- 
year  period  it  pays  a  flat  50%  of  actual 
costs. 


The  National  Futures  Association 
(NFA)  is  a  registered  futures  association 
which  is  responsible  for  regulating  the 
practices  of  its  members.  In  its  oversight 
role,  the  (Commission  performs  rule 
enforcement  and  financial  reviews  of 
the  NFA.  The  Commission's  average 
annual  cost  for  reviewing  the  National 
Futures  Association  during  Hscal  years 
1993  through  1995  is  $255,333.91.  The 
National  Futures  Association  will 
continue  to  be  charged  100%  of  its 
actual  costs. 

Based  upon  this  formula  the  fees  for 
all  of  the  exchanges  and  the  NFA  for 
fiscal  1996  are  as  follows: 


Exchange/NFA 

Chicago  Board  ot  Trade  

Chicago  Mercantile  Exchange  

Cottee,  Sugar  and  Cocoa  Exchange 

New  York  Mercantile/COMEX  Exchange  

New  York  CottorVNew  York  Futures  Exctiange  

Kansas  City  Board  of  Trade  

Minneapolis  Gram  Exchange 

Philadelphia  Board  of  Trade  

National  Futures  Assoaation  

Total  


1996  fee 


$264,915.17 

243,452.97 

43.337.95 

192.708.42 

34,480.14 

10.142.47 

12,452.01 

1,346.08 

255,333.91 


1,058,169.12 


UMI 


As  in  the  calculation  of  fees  in 
previous  years,  the  fiscal  1996  fee  for 
the  Chicago  Board  of  Trade  includes  the 
MidAmerica  Commodity  Exchange. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et  seq.  requires 
agencies  to  consider  the  impact  of  rules 
on  small  businesses.  The  fees 
implemented  in  this  release  affect 
contract  markets  (also  referred  to  as 
"exchanges")  and  registered  futures 
asso<;iations.  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities  '  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U  S.C.  601  et  seq.  47  FR  1H618 
(April  30.  1982).  Registered  futures 
associations  also  are  not  'onsidered 
"small  entities"  by  the  Commission. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  contract  markets  or  registered  futures 
asso<:iations.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  the  fees  implemented 


herein  do  not  have  a  significant 
e<:onomic  impact  on  a  substantial 
number  of  small  entities. 

***** 

Lssued  in  Washington,  D.C.,  on  April  29, 
1996.  by  the  Commission. 
Jean  A.  Webb, 
Secretary  of  the  Commission 
|FK  Dfx:  96-11014  Filed  5-02-96:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM95-4-002] 

Revisions  to  Uniform  System  of 
Accounts,  Forms,  Statements,  and 
Reporting  Requirements  for  Natural 
Gas  Companies 

Issued  April  29,  1996. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  Order  On 
Clarification. 

summary:  On  February  29, 1996,  the 
Commission  issued  a  notice  adopting 
specifications  for  the  electronic  filing  of 
the  Index  of  Customers  and  discount 
transportation  rate  report.  The 
electronic  filing  of  these  reports  was 
required  by  Order  No.  581.  In  response 
to  a  request  for  clarification,  or  in  the 


alternative  rehearing,  of  the  February  29 
Notice  filed  by  the  National  Registry  of 
Capacity  Rights.  Inc.,  the  Commission 
agrees  with  the  Registry  that  several 
items  in  the  electronic  filing  instruction 
manuals  should  be  modified,  and 
indicates  that  the  Commission's  staff 
will  issue  revised  instruction  manuals 
incorporating  the  modifications  in  the 
near  future. 

DATES:  Pipelines  must  implement  the 
data  sets  for  the  Index  of  Customers 
starting  on  April  1,  1996,  and  for  the 
discount  transportation  rate  report, 
starting  with  the  first  filing  after  April 
1,  1996. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Strieet,  N.E.. 
Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  White,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission.  888  First  Street.  N.E.. 

Washington.  D.C.  20426.  (202)  208- 

0491 
Elizabeth  A.  Taylor.  Office  of  Pipeline 

Regulation,  888  First  Street,  N.E.. 

Washington.  D.C.  20426,  (202)  208- 

0826 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  the 
document  during  normal  business  hom-s 
in  Room  2-A.  888  First  Street.  N.E.. 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  cumputer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800  856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200.  14400,  12000,  9600,  7200,  4800, 
2400  or  1200bps,  full  duplex,  no  parity, 
8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  document  will  be  available  on 
CIPS  indefinitely  in  ASCII  and 
WordPerfect  5.1  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  htim  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  2-A, 
888  First  Street,  N.E..  Washington,  D.C. 
20426. 

The  Commission's  bulletin  board 
system  can  also  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 


•  Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system. 

•  After  logging  on,  type:  /go  FERC 
To  access  the  FedWorld  system, 

through  the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  [l]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 
Or: 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 

•  S<:roll  down  the  page  to  select 
FedWorld  Telnet  Site 

•  Select  the  option:  [l]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

On  February  29, 1996,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  adopting 
specifications  for  the  electronic  filing  of 
the  Index  of  Customers  and  discount 
transportation  rate  report. '  The 
electronic  filing  of  these  reports  was 
required  by  Order  No.  581.^  The 
National  Registry  of  Capacity  Rights, 
Inc.  (the  Registry)  has  filed  an 
emergency  request  for  clarification,  or  in 
the  alternative,  rehearing,  of  the 
February  29  Notice.  The  Registry  seeks 
clarification  of  several  items  in  the 
electronic  filing  instruction  manuals 
adopted  by  the  February  29  Notice. 

L  Background 

On  September  28, 1995,  the 
Commission  issued  Order  No.  581, 
amending  its  Uniform  System  of 
Accounts,  its  forms,  and  its  reports  and 
statements  for  natural  gas  companies.^ 
These  changes  include  modifications  to 
the  Commission's  electronic  filing 
requirements.  Specifically,  interstate 
pipelines  transporting  or  storing  gas 
under  subparts  B  and  G  of  Part  284  of 
the  Commission's  regulations  must  now 
provide  an  electronic  Index  of 
Customers  on  their  electronic  bulletin 
boards  (EBBs)  through  a  downloadable 
file  that  is  updated  quarterly. ■•  In 
addition,  the  discount  rate  report, 
previously  filed  only  on  paper,  will  now 
be  filed  both  on  paper  and 
electronically.' 


'  The  notice,  entitled  "Notice  Adopting  Electronic 
Filing  Specifications  for  Index  of  Customers  and 
Discount  Transportation  Rate  Report."  is 
unreported.  (February  29  Notice).  61  FR  8870, 
March  6. 1996. 

'Revisions  to  Uniform  System  of  Accounts. 
Forms.  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies,  60  FR  53019  (Octotjer  11, 
1995) 

»W. 

-•Te  be  codined  at  18  CFR  2B4.l06(c)  and 
Z84.223(bV  U  FERC  Stats,  ft  Regs.  1124.866  and 
24,943.  The  file  must  also  be  filed  with  the 
Commission:  however,  no  paper  copies  of  the  Index 
of  Customers  are  required  to  be  filed. 

'To  be  codified  at  18  CFR  284.7(c)(6).  H  FERC 
Stats,  ft  Regs.  124.847. 


Although  Order  No.  581  imposed  new 
electronic  filing  requirements,  it  did  not 
include  the  final  electronic  filing 
specifications.  The  final  electronic  filing 
specifications  were  formulated  by  the 
Commission  staff  after  several  informal 
technical  conferences  with  the  industry, 
and  were  issued  in  the  February  29 
Notice.  The  February  29  Notice 
included  two  appendices:  Appendix  A 
was  the  "Instruction  Manual  for 
Electronic  Filing  of  the  Index  of 
Customers,  '  and  Appendix  B  was  the 
"Instruction  Manual  for  Electronic 
Filing  of  the  Discount  Transportation 
Rate  Report." 

On  March  13.  1996.  the  Registr\  filed 
an  emergency  request  for  clarification, 
or  in  the  alternative,  rehearing,  of  the 
February  29  Notice.  The  Registry 
requests  clarification  of  four  items  in  the 
instruction  manuals  contained  in 
Appendices  A  and  B  to  the  Februar>  29 
Notice.  The  clarifications  sought  are 
discussed  below. 

II.  Discumion 

First,  the  Registry  seeks  clarification 
of  General  Instruction  1(b)  of  both  the 
Instruction  Manual  for  Electronic  Filing 
of  the  Index  of  Customers  (Index  of 
Customers  instructions)  and  Instruction 
Manual  for  Electronic  Filing  of  the 
Discount  Transportation  Rate  Report 
(discount  rate  report  instructions). 
Instruction  1(b)  states,  in  part,  that  "|i|f 
the  respondent  does  not  want  to  report 
a  value  for  a  s[>ecific  data  item  on  the 
record,  then  the  data  item  can  be 
omitted*  *  *."*  The  Registry  seeks 
clarification  that  this  phrase  was  not 
intended  to  give  respondents  the 
discretion  to  choose  whether  to  comply 
with  the  reporting  requirements. 

The  Registry  is  correct.  The  statement 
purporting  to  give  respondents 
discretion  whether  or  not  to  comply 
with  the  reporting  requirements  was 
made  unintentionally.  All  respondents 
subject  to  sections  284.106(c),  and 
284.223(b)  of  the  Commissions 
regulations  must  comply  with  the  Index 
of  Customers  instructions.  Similarly,  all 
respondents  subject  to  section 
284.7(c)(6)  must  comply  with  the 
discount  rate  report  instructions. 
Therefore,  to  avoid  any  confusion,  the 
passage  the  Registry  quotes  should  be 
revised  to  read:  "If  a  data  element  is  not 
applicable,  the  data  element  must  be 
omitted.  *  *   *.  ' 

Second,  the  Registry  seeks 
confirmation  that  the  OMB  control 
number  listed  on  Appendices  A  and  B 


» Instruction  Manual  for  ElectmnK  Filing  of  the 
Index  of  Customers  at  4.  and  Instruction  Manual  for 
Electronic  Filing  of  the  Discount  Tmnsportation 
Rale  Report  at  4. 
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are  valid  0MB  control  numbers,  and 
that  no  other  OMB  numbers  are  needed, 
in  light  of  the  boilerplate  language 
contained  in  the  General  Information 
sections  of  the  Appendices.  Specifically, 
the  language  states  that  "You  (referring 
to  the  respondent]  shall  not  be 
penalized  for  failure  to  respond  to  this 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number."  '  The 
Registry  is  concerned  that  if  another 
number  is  needed,  but  not  provided, 
then  pipelines  will  not  be  required  to 
comply  with  the  new  requirements. 

Collections  of  infomiation  by  federal 
government  agencies  art>  subject  to  the 
recently  enacted  Paperwork  Reduction 
Act  of  1995."  The  Paperwork  Reduction 
Act  of  .1995  revises  the  Paperwork 
Reduction  Act  of  1980."  The  original  act 
required  that  a  data  collection  form 
display  a  valid  OMB  control  number.  In 
addition  to  this  requirement,  the  new 
act  requires  that  the  OMB  control 
number  be  displayed  on  the  front  page 
of  the  form."^  Further,  under  the  new 
rules,  where  the  collection  is 
accomplished  through  ele<:tronic 
formats,  the  control  number  must  be 
placed  near  the  title."  In  compliance 
with  these  directives,  the  Index  of 
Customers  instructions  and  discount 
rate  report  instructions  display  a  valid 
OMB  control  number  on  the  front  page 
immediately  below  the  title.  The  OMB 
control  number  displayed  below  the 
title  is  valid,  and  is  displayed  according 
to  applicable  law.  Further,  no  other 
OMB  numbers  are  needed. 

Third,  the  Registry  suggests  that  in  the 
Index  of  Customers  instructions. 
"General  Information,"  more  detailed 
language  be  used  in  the  "Purpose" 
section.  Specifically,  the  Registry 
proposes  that  the  sentence,  "Itjhe 
instructions  herein  will  provide  the 
format  for  the  electronic  dissemination 
of  the  data  on  the  respondent's  EBB, 
*   *   '"be  clarified  to  indicate  that  the 
dissemination  of  the  data  is  by  means  of 
a  downloadable  file  in  the  tab-delimited 
format,  through  the  respondent's  EBB. 

The  "Purpose"  section  of  the  Index  of 
Cu.stomers  instructions  reads  in  its 
entirety: 


UMI 


'  Instruction  Manual  for  Ehclmnic  Filing  of  the 
Index  of  Customers  at  3.  antl  Instruction  Manual  fur 
Electronic  Filing  of  the  Discount  Transportation 
Hate  Report  at  3. 

'Paperwork  Reduction  Act  of  1995,  44  U  S.C 
S§  3501-3520;  lo  be  codified  at  5  CFR  Part  1 320. 

'Paperwork  Reduction  Act  of  1980.  Pub.  1.  9t>- 
51 1.  94  Stal.  2826.  amended  1986.  formerly  codified 
at  44  IJ.S.C.  Chapter  35.  These  former  regulations 
are  contained  in  the  1995  and  earlier  versions  of  5 
CKRPart  1320. 

'"To  be  codified  at  5  CFR  1320  3(fl(l). 

"To  be  codified  at  5  CFR  1320.3(fl(2). 


This  data  siihniission  is  rt^quirivt  under  18 
CFR  §  284. 106(c)  and  §  284.223(1)).  which 
state  that  each  calendar  quarter  an  interstate 
pipeline  must  file  with  the  (ximmission  an 
index  of  ail  of  its  firm  transportation  and 
storage  customers  under  contract  as  of  the 
first  day  of  the  calendar  quarter.  The  pipeline 
must  also  jxjst  an  electronic  format  of  this 
information  on  its  electronic  bulletin  board 
(EBB).  The  instructions  herein  will  provide 
the  format  for  the  electronic  dissemination  of 
the  (iata  on  the  respondent's  EBB.  as  well  as 
the  electronic  file  submitted  to  the 
(x)mmission." 

The  "Purpose"  section  states 
explicitly  that  the  index  of  Customers 
in.structions  apply  to  the  file  to  be 
posted  on  the  pipeline's  EBB.  Since  the 
body  of  the  instructions  make  very  clear 
that  a  tab-delimited  file  format  is  to  be 
used,  there  is  no  reason  to  add  to  the 
"Purpose"  section  the  reference  to  the 
tab  format  that  the  Registry  seeks. 

However,  there  is  nothing  in  the 
purpose  section  or  the  body  of 
instructions  that  indicates  that  the  file  is 
to  be  downloadable,  as  required  by  the 
regulations  referenced  in  the  "Purpose" 
section,  sections  284.106(c)  and 
284.223(b).  To  be  aware  of  this  fact,  the 
reader  would  have  (o  refer  to  the 
regulations  themselves.  To  ensure  that 
there  is  no  confusion,  the  "Purpose" 
section  should  be  clarified  to  include 
the  fact  that  the  file  must  be 
downloadable  from  the  pipeline's  EBB. 
Therefore,  the  last  sentence  of  the 
"Purpose"  section  will  be  changed  to 
read:  "The  instructions  herein  will 
provide  the  format  for  the  electronic 
dissemination  of  the  data  on  the 
respondent's  EBB  in  a  downloadable 
file,  as  well  as  for  the  electronic  file 
submitted  to  the  Commission." 

Finally,  because  the  Index  of 
Customers  instructions  and  discount 
rate  report  instructions,  which  are 
Appendices  A  and  B.  respectively,  to 
the  order,  each  have  three 
subappendices  that  are  also  entitled 
"Appendices"  A,  B.  and  C,  the  Registry 
suggests  that  the  subappendices  be 
refilled  to  something  other  than 
"appendices"  to  prevent  confusion. 
While  the  subappendices  to  the 
instruction  manuals  have  titles  that  are 
the  same  as  the  titles  of  the  appendices 
to  the  order,  we  do  not  anticipate  that 
confusion  will  arise.  The  instruction 
manuals  are  disseminated  through  the 
Commission's  public  reference  division, 
or  from  the  bulletin  board,  as  stand- 
alone documents.  In  other  words,  they 
will  no  longer  be  entitled.  "Appendix 
A  '  and  "Appendix  B."  Thus,  the  only 
appendices  associated  with  these 
electronic  filing  specifications  will  be 


Appendices  A,  B.  and  C  of  each 
instruction  manual. 

In  addition  to  the  above  matters  raised 
by  the  Registry,  the  Commission's  staff 
has  identified  other  minor  matters  in  the 
Index  of  Customers  instnictions  and 
discount  rate  report  instructions  that 
require  clarification  and/or 
modifications.  These  additional 
changes,  and  the  changes  discussed  in 
this  order,  will  be  incorporated  in  a 
revised  Index  of  Customers  instruction 
manual  and  discount  rate  report 
instruction  manual  to  be  issued  in  the 
near  future  by  the  staff." 

By  the  Commission. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PART  10 
[T.D.  96-35] 
RIN  1515-AB93 

Suspension  of  United  States-Canada 
Free-Trade  Agreement  implementing 
Regulations 

agency:  Customs  Service.  Department 
of  the  Treasury. 
action:  Final  rule. 

SLNMMARY:  This  document  amends  the 
Customs  Regulations  implementing  the 
duty  preference  provisions  of  the  United 
States-Canada  Free-Trade  Agreement 
(CFTA)  to  reflect  that  operation  of  the 
CFTA  was  suspended,  by  agreement  of 
the  Governments  of  the  United  States 
and  Canada,  as  a  result  of  the  entry  into 
force  of  the  North  American  Free  "Trade 
Agreement  (NAFTA)  on  January  1. 1994. 
The  CFTA  implementing  regulations  in 
question  remain  in  effect  only  with 
regard  to  merchandise  imported  from 
Canada  that  was  entered  or  withdrawn 
from  warehouse  for  consumption  prior 
to  the  entry  into  force  of  the  NAFTA. 

EFFECTIVE  DATE:  May  3,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myles  Harmon.  Office  of  Regulations 
and  Ruhngs  (202-482-7000). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  2.  1988.  the  United  States 
and  Canada  entered  into  the  United 


' '  Instruction  Manual  for  Electronic  Filing  of  the 
Index  of  Customers  at  2. 


"See  75  FERC  161.009  (1996),  where  the 
Commission  authorized  staff  to  issue  further 
electronic  and  paper  filing  specifications  related  to 
the  forms  modified  by  Order  Nos.  581  and  582. 


States-Canada  Free-Trade  Agreement 
(CFTA),  the  objeqtives  of  which 
included  the  elimination  of  Customs 
duties  and  other  barriers  to  trade  in 
goods  and  services  between  the  two 
countries.  The  provisions  of  the  CFTA 
were  adopted  by  the  United  States  with 
the  enactment  of  the  United  States- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988,  Pub.  L. 
100-449,  102  Stat.  1851,  and  the  CFTA 
went  into  effect  on  January  1, 1989. 
Regulations  setting  forth  the  basic  legal 
and  procedural  requirements  for 
obtaining  preferential  duty  treatment  on 
imported  merchandise  under  the  CFTA 
are  contained  in  §§  10.301  through 
10.311  of  the  Customs  Regulations  (19 
CFR  10.301  through  10.311). 

On  December  17. 1992,  the  United 
States,  Canada  and  Mexico  entered  into 
the  North  American  Free  Trade 
Agreement  (NAFTA).  As  in  the  case  of 
the  CFTA.  the  stated  objectives  of  the 
NAFTA  include  the  elimination  of 
barriers  to  trade  in  goods  and  services 
between  the  territories  of  the  three 
countries.  The  provisions  of  the  NAFTA 
were  adopted  by  the  United  States  with 
the  enactment  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act.  Pub.  L.  103-182. 107  Stat.  2057. 
and  the  NAFTA  went  into  effect  on 
January  1, 1994.  Interim  regulations 
implementing  the  Customs-related 
provisions  of  the  NAFTA  were 
published  in  the  Federal  Register  as 
T.D.  94-1  on  December  30.  1993  (58  FR 
69460),  and  final  NAFTA  implementing 
regulations  were  published  as  T.D.  95- 
68  on  September  6. 1995  (60  FR  46334); 
the  majority  of  those  NAFTA 
regulations  are  set  forth  in  part  181  of 
the  Customs  Regulations  (19  CFR  part 
181). 

In  view  of  the  similarity  between  the 
objectives  of  the  CFTA  and  those  of  the 
NAFTA,  the  United  States  and  Canada 
recognized  that,  in  principle,  there 
would  be  no  need  to  continue  the 
operation  of  the  CFTA  upon  accession 
to,  and  entry  into  force  of,  the  NAFTA. 
Accordingly,  by  an  exchange  of  letters 
dated  December  30,  1993,  the 
Governments  of  the  United  States  and 
Canada  formally  agreed,  subject  to 
certain  transitional  arrangements  not 
involving  preferential  duty  treatment,  to 
suspend  the  operation  of  the  CFTA 
upon  the  entry  into  force  of  the  NAFTA, 
with  the  suspension  to  remain  in  effect 
for  such  time  as  the  two  Governments 
are  Parties  to  the  NAFTA. 

Customs  believes  that  the  present 
CFTA  implementing  regulations  are 
unclear  as  regards  their  applicability 
because  they  do  not  reflect  the  fact  that 
the  operation  of  the  CFTA  has  been 
suspended  as  a  result  of  the  entry  into 


force  of  the  NAFTA.  On  the  other  hand. 
Customs  notes  that  those  regulations 
must  be  retained  because  they  continue 
to  have  application  to  Customs 
transactions  involving  merchandise 
imported  from  Canada  that  was  entered 
or  withdrawn  from  warehouse  for 
consumption  during  the  period  in 
which  the  CFTA  was  in  effect  (that  is. 
from  January  1, 1989,  through  December 
31,  1993). 

In  order  to  address  the  considerations 
mentioned  above,  this  document  revises 
§  10.301  (Scope)  to  include  references 
both  to  the  suspension  of  the  CFTA  and 
to  the  circumstances  in  which  the  CFTA 
regulations  continue  to  have 
application. 

Inapplicability  of  Public  Notice  and 
Conunent  Procedures  and  Delayed 
Effective  Date  Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  and  comment 
procedures  are  inapplicable  to  this  final 
rule  because  it  is  within  the  foreign 
affairs  function  of  the  United  States.  In 
addition,  for  the  above  reason  and 
because  this  regulatory  amendment 
involves  no  substantive  change  but 
rather  merely  conforms  the  regulations 
to  present  law,  it  is  determined  that 
good  cause  exists  under  the  provisions 
of  5  U.S.C.  553(d)(3)  for  dispensing  with 
a  30-day  delayed  effective  date. 

Executive  Order  12866 

Because  this  document  involves  a 
foreign  affairs  function  it  is  not  subject 
to  the  provisions  of  E.O.  12866. 

Regulatory  Flexibility  Act 

Since  the  amendment  is  not  subject  to 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553.  it  is  not 
subject  to  the  provisions  of  the 
Regulator>'  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Alterations,  Bonds.  Customs  duties 
and  inspection.  Exports,  Imports. 
Preference  programs.  Repairs.  Reporting 
and  recordkeeping  requirements,  Trade 
agreements. 

Amendment  to  the  Regulations 

For  the  reasons  set  out  in  the 
preamble,  part  10  of  the  Customs 
Regulations  (19  CFR  part  10)  is 
amended  as  set  forth  below. 


PART  10— ARTICLES  CONOmONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  part  10 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  .States).  1321,  1481.  1484.  1498.  1508. 
1623,  1624,3314; 

*  •  •  •  • 

2.  Section  10.301  is  revised  to  read  as 
follows: 

§10.301    Scope  and  appNcablHty. 

The  provisions  of  §§  10.302  through 
10.311  of  this  part  relate  to  the 
procedures  for  obtaining  duty 
preferences  on  imported  goods  under 
the  United  States-Canada  Free-Trade 
Agreement  (the  Agreement)  entered  into 
on  January  2,  1988.  and  the  United 
States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  (102  Stat. 
1851).  The  United  States  and  Canada 
agreed  to  suspend  operation  of  the 
Agreement  with  effect  from  January  1 . 
1994,  to  coincide  with  the  entry  into 
force  of  the  North  American  Free  Trade 
Agreement  (see  part  181  of  this  chapter) 
and,  accordingly,  the  provisions  of 
§§  10.302  through  10.311  of  this  part 
apply  only  to  goods  imported  from 
Canada  that  were  entered  for 
consumption,  or  withdrawn  from 
warehouse  for  consumption,  during  the 
period  January  1,  1989.  through 
December  31.  1993.  In  situations 
involving  goods  subject  to  bilateral 
restrictions  or  prohibitions,  or  country 
of  origin  marking,  other  criteria  for 
determining  origin  may  be  applicable 
pursuant  to  Article  407  of  the 
Agreement. 
Michael  H.  Lane. 
Acting  Commissioner  of  Customs. 

Approved:  March  29.  1996. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasur\ 
|FR  Doc.  96-11007  Filed  5-02-96:  8:45  am) 
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19  CFR  Part  103 
[T.D.  96-36] 
RIN  151&-AB58 

Disclosure  or  Production  of  Customs 
Information  Pursuant  to  Legal  Process 

AGENCY:  Customs  .Service.  Treasur\'. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  adopting  final 
rules  that  clarify  the  procedures  lo  be 
followed  when  subpoenas  or  other 
demands  of  courts  and  other  authorities, 
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except  Congress,  are  issued  to  compel 
the  disclosure  or  production  of  Customs 
information,  i.e.,  documents, 
information,  or  employee  testimony,  for 
use  in  federal,  state,  local,  and  foreign 
proc;eedings.  The  procedures  will  be 
applicable  to  current  and  former 
Customs  employees  and  to  litigants  who 
seek  to  compel  Customs  employees  to 
disclose  or  produce  Customs 
information.  Specifically,  the 
amendments  will  place  in  the  Office  of 
the  Chief  Counsel  the  authority  to  make 
determinations  concerning  the 
disclosure  of  such  information  to  ensure 
the  more  efficient  use  of  Customs 
personnel  resources  in  responding  to 
requests  in  a  timely  manner.  The 
amendments  also  restructure  the  general 
organizational  scheme  of  Part  103  of  the 
Customs  Regulations  to  clarify  their 
application. 

EFFECTIVE  DATE:  lune  3,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  McConkey,  Office  of  the  Chief 
Counsel  (202)  927-^900. 

SUPPLEMENTARY  INFORMATION: 

Background 

Customs  enforces  .some  600  laws  for 
60  agencies  while  facilitating  the  How  of 
merchandise  in  international  commerce. 
In  addition  to  maintaining  records 
relevant  to  its  enforcement  functions. 
Customs  also  maintains  information  that 
has  a  bearing  on  other  law  enforcement 
provisions.  Many  of  the  records 
Customs  maintains  contain  confidential 
business  information  subject  to  the 
Trade  Secrets  Act.  18  U.S.C.  1905, 
which  prohibits  the  unauthorized 
disclosure  of  such  information  by  an 
officer  or  employee  of  the  United  States. 

Regulations  pertaining  to  Customs 
release  of  information,  i.e.,  documents, 
information,  or  employee  testimony, 
subpoenaed  for  u.se  in  judicial 
proceedings  are  found  at  S  103.17  of  the 
Customs  Regulations  (19  CFR  103.17). 
But  while  !i  103.17  provides  .some 
procedures  regarding  the  disclosure  of 
information,  e.g..  the  te.stimony  of 
employees,  and  the  production  of 
documents  pursuant  to  a  subpoena 
duces  tecum  in  cases  both  where  the 
agencv  is  and  is  not  a  party  to  a  legal 
prof;eecling,  it  does  not  ndequatoly 
describe  the  procedures  for  determining 
whether  and  how  the  information 
should  be  released  in  response  to  such 
demands. 

On  September  6,  1994,  Customs 
published  a  document  in  the  Federal 
Register  (59  FR  46007)  proposing  to 
amend  the  Customs  Regulations  to 
clarify  the  pro<:edures  to  be  followed 
when  subpoenas  or  other  demands  of 
courts  and  other  authorities,  except 


Congress,  are  issued  to  compel  the 
disclosure  or  production  of  Customs 
information  for  use  in  various 
proceedings.  The  procedures  would  be 
applicable  to  current  and  former 
Customs  employees  and  to  litigants  who 
seek  to  compel  Customs  employees  to 
disclose  or  produce  Customs 
information.  Specifically,  the  proposed 
amendments  sought  to  place  in  the 
Office  of  the  Chief  Counsel  the 
respon.sibility  to  make  determinations 
concerning  the  disclosure  of  such 
information  to  ensure  the  more  efficient 
use  of  Customs  personnel  resources  in 
responding  to  requests  in  a  timely 
manner.  The  amendments  also  proposed 
to  restructure  the  general  organizational 
scheme  of  part  103  of  the  Customs 
Regulations  to  clarify  their  application. 
The  notice  proposed  to  revise  two 
sections  (§§  103.0  and  103.17), 
renumber  five  sections  (§§  103.14 
through  103.18).  and  create  six  new 
sections  (§§  103.22  through  103.27)  of 
the  Customs  Regulations.  The  notice 
also  solicited  comments  concerning 
these  changes. 

The  comments  received  and  Customs 
responses  to  them  are  set  forth  below. 

Discussion  of  Comments 

Two  comments  were  received — one 
from  a  Bar  A.ssociation.  the  other  from 
a  group  of  undergraduate  business 
students — that  raised  three  areas  of 
concern:  (1)  Centralizing  decisions  over 
the  disclosure  process;  (2)  agency 
as.sertion  of  privilege  and  the  role  of 
discovery;  and  (3)  the  omission  of  in 
camera  disclosure  provisions.  We 
address  these  concerns  in  turn. 

Centralizing  Decisions  Over  the 
Disclosure  Process 

Comment:  Both  commenters  protested 
the  concept  of  centralized  decision- 
making concerning  the  disclosure 
process  as  likely  to  increase  the 
inefficiency  of  a  bureaucracy  given  that 
centralization  requires  the  central 
decision-maker  to  find  the  information 
demanded,  analyze  it.  etc.  These 
commenters  argue  that  the  offices 
having  the  information  demanded  are  in 
closer  contact  with  the  information  and 
should  have  the  authority  to  decide 
whether  to  comply  with  demand. 

Customs  Response:  As  a  general 
proposition,  Customs  believes  that  it  is 
appropriate  to  fix  the  responsibility  for 
legal  review  of  subpoena  issues  within 
one  office.  It  was,  perhaps,  misleading 
to  state  in  the  proposed  rule  that  the 
transferring  of  responsibility  for  legal 
review  of  subpoena  issues  to  the  Office 
of  Chief  Counsel  was  a  centralizing 
move.  Decisions  concerning  the 
disclosure  or  production  of  Customs 


information  pursuant  to  legal  process 
are  now  handled  by  the  Disclosure  Law 
Branch  of  the  Office  of  Regulations  and 
Rulings,  which  has  offices  only  at 
Customs  Headquarters  in  Washington, 
D.C.  By  placing  the  decision-making 
process  regarding  subpoena  demands 
for  information  in  the  Office  of  the  Chief 
Counsel,  the  amendments  to  the 
regulations  actually  serve  to 
decentralize  the  processing  of  such 
information  demands,  as  the  Office  of 
the  Chief  Counsel  has  a  field  presence 
throughout  the  United  States.  Thus,  the 
processing  of  subpoena  demands  should 
be  handled  more  efficiently  than  when 
all  such  demands  were  handled  by  the 
one  office  in  Washington,  D.C. 

Agency  Assertion  of  Privilege  and  the 
Role  of  Discovery 

Comment:  Stating  that  the  proposed 
regulations  are  not  as  even-handed  as 
the  present  regulations  in  allowing  for 
privilege  claims,  a  commenter  proposed 
adding  language  to  §  103.21(e),  which 
concerns  disclosure  of  information  to 
government  law  enforcement  or 
regulatory  agencies,  and  §  103.26,  which 
concerns  procedures  in  the  event  of  a 
demand  for  Customs  information  in  a 
state  or  local  criminal  proceeding,  to 
refiect  disclosure  limitations,  i.e..  scope 
of  privileges,  contained  in  §  103.12, 
which  concerns  Freedom  of  Information 
Act  (FOIA)  exemptions  from  disclosure. 
The  commenter  states  that  these  two 
regulatory  provisions  should  be  more 
explicit  as  to  what  information  can  be 
turned  over  and  on  whose  authority  and 
suggests  that  language  be  added  to  more 
appropriately  apprise  Customs  field 
personnel  of  their  duty  to  refer  certain 
matters  to  Customs  Headquarters. 

Customs  Response:  Customs  does  not 
agree  with  the  commenter.  Sections 
103.21(e)  and  103.26  are  located  in 
subpart  B  of  the  Customs  Regulations, 
which  concerns  disclosure  of  Customs 
information  pursuant  to  legal  process 
for  use  in  legal  proceedings;  however, 
the  disclosure  limitations  of  concern 
(§  103.12)  are  located  in  subpart  A  of  the 
regulations,  which  concerns  disclosure 
of  Customs  information  pursuant  to 
various  disclosure  laws.  This  means  that 
the  exemptions  available  under 
provisions  in  subpart  A  are  not  available 
under  provisions  in  subpart  B.  On  a 
separate  note,  the  Office  of  the  Chief 
Counsel  does  not  process  information 
requests  under  subpart  A.  only  those 
under  subpart  B.  Accordingly,  no 
change  to  the  proposed  regulations  is 
made  based  on  this  comment. 

Comment:  A  commenter  stated  that 
the  provisions  of  §  103.21(f)  are 
inadequate  to  protect  the  orderly 
functioning  of  the  discovery  process  in 


that  they  allow  the  Government  to 
frustrate  discovery  requests  solely  by 
asserting  that  regulation  as  the  reason 
for  objection  to  discovery  requests, 
compelling  parties  to  resort  to  judicial 
intervention  to  resolve  matters  of 
asserted  privilege.  The  commenter 
stresses  the  point  that  if  the  Government 
wishes  to  assert  a  non-disclosure 
privilege  in  any  action  before  the  Court 
of  International  Trade  (CIT)  (particularly 
in  discovery),  then  such  privilege 
should  be  asserted  by  its  attorneys  with 
specific  references  to  the  discovery 
request  and  which  privilege  is  claimed, 
i.e.,  executive,  statutory,  or  evidentiary. 
Accordingly,  to  make  it  clear  that  non- 
government attorneys  should  not  have 
to  make  special  discovery  requests  of 
the  Chief  Counsel's  office  to  r^rry  on 
discovery  against  the  United  States  nor 
have  to  resort  to  the  Court  to  enforce 
discovery  demands,  the  commenter 
suggests  that  language  be  added  to 
§  103.21(f)  indicating  this. 

Customs  Response:  Customs  believes 
that  §  103.21(0  need  not  be  changed. 
Section  103.21(f)  is  not  a  substantive 
provision,  but  rather  a  statement  of 
purpose,  that  is  not  subject  to  the 
general  prohibition  provisions 
contained  at  §  103.22,  which  only 
pertain  to  proceedings  in  which 
Customs  is  not  a  party  (emphasis 
added). 

In  the  notice  of  proposed  rulemaking, 
it  was  stated,  regarding  paragraph  (f)  of 
§  103.21,  that  this  paragraph  serves  to 
limit  the  scope  of  the  proposed 
regulations  by  providing  that  it  is  not 
intended  to  impede  or  restrict  the 
appropriate  disclosure  of  any 
information  to  certain  federal  attorneys 
and  judges  in  connection  with  Customs 
cases — i.e.,  when  the  Customs  Service  is 
a  party — referred  by  the  Department  of 
the  Treasury  to  the  Department  of 
Justice  for  prosecution  or  defense.  The 
comment  presumes  that  the  regulatory 
provision  proposed  by  Customs  will 
control  when  the  agency  is  a  party 
before  an  Article  III  court,  which  cannot 
be;  the  Court's  rules  of  procedure  will, 
of  course,  control  such  a  proceeding. 
Accordingly,  no  change  to  this 
regulatory  provision'is  made  based  on 
this  comment;  however,  the  heading  of 
§  103.22  is  revised  to  reflect  the  fact  that 
the  procedures  thereunder  only  pertain 
when  the  Customs  Service  is  not  a  party 
to  the  litigation  or  proceeding. 

Omission  of  In  Camera  Disclosure 
Provisions 

Comment:  A  commenter  stated  that 
the  provisions  of  current  §  103.17(d), 
which  provide  for  in  camera  review  of 
documents,  are  not  extended  to  certain 
other  criminal  actions.  While  the 


commenter  believes  that  proposed 
§  103.21(f)  confers  the  right  of  in  camera 
inspection  on  judges  of  the  CIT,  he 
states  that  such  an  extension  is  not 
evident  in  the  provisions  of  proposed 
§  103.26,  which  pertains  to  criminal 
proceedings  in  other  federal  courts. 
Accordingly,  the  commenter  suggests 
that  Customs  amend  its  regulations  to 
allow  for  turnover  of  its  information  to 
state  and  local  law  enforcement  officers. 

Customs  Response:  Ahhough  the 
comment  seems  to  present  two  different 
issues  in  camera  disclosure  to  judges 
and  disclosure  to  law  enforcement 
personnel).  Customs  d6es  not  agree  that 
in  camera  inspection  of  records  and 
documents  in  state  or  local  criminal 
proceedings  is  not  present  in  §  103.26. 
Regarding  in  camera  disclosure  of 
Customs  documents  to  any  court  (State 
or  Federal,  whether  civil  or  criminal),  it 
is  within  the  inherent  power  of  a  court 
of  competent  jurisdiction  to  order  in 
camera  disclosure  of  Customs 
documents.  Regarding  disclosure  to 
state  and  local  law  enforcement  officers, 
as  provided  at  §  103.21(e),  nothing  in 
this  subpart  is  intended  to  impede  the 
appropriate  disclosure  of  information, 
in  keeping  with  the  Privacy  Act  (5 
U.S.C.  552a)  and  the  Trade  Secrets  Act 
(18  U.S.C.  1905),  by  Customs  to  federal, 
state,  local,  and  foreign  law  enforcement 
or  regulatory  agencies.  Nevertheless, 
because  of  the  concern  expressed  over 
Customs  perceived  ability  to  withhold 
records  from  a  court  of  competent 
jurisdiction,  Ci^toms  has  no  hesitation 
in  adding  the  former  in  camera 
provisions  of  §  103.17(d)  as  new 
§  103.21(i).  Accordingly,  a  provision  is 
added  to  the  final  regulations  providing 
that  nothing  in  new  subpart  B 
authorizes  Customs  personnel  to 
withhold  records  from  a  federal  court, 
whether  civil  or  criminal,  pursuant  to 
its  order  for  such  records  appropriately 
made,  for  purposes  of  in  camera 
inspection  of  the  records  to  determine 
the  propriety  of  claimed  exemption(s) 
from  disclosure. 

Other  Matters 

Three  other  procedural  changes  to  the 
proposed  regulations  are  made  and  a 
referencing  (typographical)  error  is 
corrected  at  this  time.  The  first 
procedural  change,  a  change  to 
§  103.22(d),  increases  the  processing 
time  from  5  days  to  10  days.  This 
change  is  made  because  Customs  wishes 
to  ensure  that  demands  for  Customs 
information  can  be  met  by  available 
staff.  The  second  and  third  procedural 
changes,  to  §  103.23(b),  add  two 
subparagraphs  to  provide  for  two 
additional  circumstances  where 
disclosure  will  not  be  made:  failure  to 


make  proper  service  upon  the  United. 
States  (§  103.23(b)(10)),  and  failure  to 
comply  with  federal,  state,  or  local  rules 
of  discovery  (§  103.23(b)(ll)).  Although 
these  grounds  for  not  authorizing 
disclosure  are  readily  contained  in  both 
civil  and  criminal  rules  of  procedure 
throughout  the  United  States,  the 
presence  of  either  of  these  facts  at  the 
agency  level  will  help  the  O^ice  of  the 
Chief  Counsel  to  summarily  respond  to 
such  requests.  The  typographical  error 
concerns  a  reference  in  §  103.25  to 
§  103.22;  it  should  read  §  103.24  to 
reflect  the  statement  in  the  BACKGROUND 
portion  of  the  notice  that  the  new 
§  103.25  concerns  "the  preceding 
section"  i.e..  §  103.24. 

Unrelated  to  subpoenas,  this 
document  also  amends  §  103.6, 
concerning  the  initial  handling  of 
requests  for  information  pursuant  to  the 
FOIA,  to  reflect  that  the  initial 
determinaMon  regarding  such  requests 
for  information  maintained  in  the  field 
shall  be  made  by  the  appropriate 
director  of  a  service  port,  or  in  the  case 
of  records  of  the  Office  of  Investigations, 
the  appropriate  special  agent  in  charge. 
The  regulations  currently  do  not 
distinguish  between  records  of  the 
Office  of  Investigations  and  other 
records  regarding  who  shall  make  the 
initial  determination  concerning  their 
release. 

Conclusion 

Based  oi  the  comments  received  and 
further  con.sideration  by  Customs. 
Customs  has  decided  to  finalize  the 
amendments  proposed  with  the 
following  changes:  In  t)  103.21 ,  a  new 
paragraph  (i)  is  added  to  contmue 
authorizing  in  camera  insf>ections  by 
any  court;  in  §  103.22(d),  the  processing 
time  of  requests  is  increased  from  five 
to  ten  days;  and  in  §  103.23(b), 
subparagraphs  (10)  and  (11)  are  added 
providing  additional  circumstances 
where  disclosure  will  not  be  made: 
where  there  is  a  failure  to  make  proper 
service  upon  the  United  States,  and 
where  there  is  a  failure  to  comply  with 
federal,  state,  or  local  mies  of  discovery 
Further,  the  heading  of  §  103.22  is 
revised  to  make  it  clear  that  the 
procedures  thereunder  only  pertain 
when  the  Customs  Service  is  not  a  party 
to  the  litigation  or  proceeding  and  the 
referencing  {typ>ographical)  error  in 
§  103.25  to  §  103.22  is  corrected  to 
reference  §  103.24.  Also,  references  to 
certain  Customs  field  organization 
designations,  i.e..  district  directors  and 
regional  commissioners,  are  revised  to 
reference  port  directors  to  account  for 
Customs  reorganization.  Lastly,  certain 
editorial  changes  are  made  to  make  clear 
the  relationship  between  (1)  the  Office 
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of  the  Chief  Counsel,  (2)  its  field 
counsel,  (3)  Customs  employees  served 
with  demands,  and  (4)  the  official  in 
charge  of  the  originating  component. 

Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  BOl 
et  seq.)  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
regulations  will  tiot  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  these  regulations 
are  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604.  Further,  this  document  does 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866. 

List  of  Subjects  in  19  CFR  Part  103 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Courts.  Freedom  of 
Information.  Law  enforcement,  Privacy, 
Reporting  and  recordkeeping 
requirements.  Subpoenas. 

Amendment  to  the  Regulations 

For  the  reasons  set  forth  above,  part 
103.  Customs  Regulations  (19  CFR  part 
103).  is  amended  as  set  forth  below: 

PART  103— AVAILABILITY  OF 
INFORMATION 

1.  The  table  of  contents  of  part  103  is 
revised  to  read  as  set  forth  below  to 
reflect  the  amendments  that  follow: 

Sec. 

103.0  Scope. 

Subpart  A— Production  of  documents/ 
disclosure  of  information  pursuant  to  ttte 
FOIA 

103.1  Public  reading  rooms. 

103.2  Information  available  to  the  public. 

103.3  Publication  of  information  in  the 
Federal  Register. 

103.4  Public  inspection  and  copying. 
103. .5  Specific  requests  for  records. 
103. b  Grant  or  denial  of  initial  request. 
103  7  Administrative  appeal  of  initial 

determination. 

103.8  Time  extensions. 

103.9  judicial  review 

103.10  Fees  for  services 

103.1 1  Specific  Customs  Service  records 
subject  to  disclosure. 

103.12  E-xemptions. 

103.13  Sogregability  of  records. 

Subpart  B — Production  or  disclosure  in 
Federal,  State,  Local,  and  Foreign 
proceedings 

103.21  Purpose  and  definitions 

103.22  Procedure  in  the  event  of  a  demand 
for  Customs  information  in  any  federal, 
state,  or  local  civil  proceeding  or 
administrative  action. 


103.23  Factors  in  determining  whether  to 
disclose  information  pursuant  to  a 
demand. 

103.24  Procedure  in  the  event  a  decision 
concerning  a  demand  is  not  made  prior 
to  the  time  a  response  to  the  demand  is 
required. 

103.25  FYoccdure  in  the  event  of  an  adverse 
ruling. 

103.26  Procedure  in  the  event  of  a  demand 
for  Customs  information  in  a  state  or 
local  criminal  proceeding. 

103  27    Procedure  in  the  event  of  a  demand 
for  Customs  information  in  a  foreign 
procemJing. 

Subpart  C — Other  Information  Subject  to 
Restricted  Access ' 

103.31  Information  on  vessel  manifests  and 
summary  .statistical  reports. 

103.32  Information  concerning  fines, 
penalties,  and  forfeitures  cases. 

103.33  Release  of  information  to  foreign 
agencies. 

103.34  Sanctions  for  improper  actions  by 
Customs  officers  or  employees. 

$§103.31.103.33,103.34    [Amended] 

2.  The  general  authority  citation  for 
part  103  is  revised  and  specific 
authority  citations  for  §§  103.31, 103.33. 
and  103.34  are  added  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552,  552a;  19 
use.  66. 1624:  31  U.S.C  9701.  Section 
103.31  also  issued  under  19  U.S.C.  1431; 
Section  103.33  also  issued  under  19  U.S.C. 
1628;  Section  103.34  also  issued  under  18 
U.S.C.  1905. 

3.  Section  103.0  is  revised  to  read  as 
follows: 

§103.0    Scope. 

This  part  governs  the  production/ 
disclosure  of  agency-maintained 
documents/information  requested 
pursuant  to  various  disclosure  laws 
and/or  legal  processes.  Thus,  the  extent 
of  disclosure  of  requested  information 
may  be  dependent  on  whether  the 
request  is  pursuant  to  the  provisions  of 
the  Freedom  of  Information  Act  (FOL\), 
as  amended  (5  U.S.C.  552),  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a), 
and/or  under  other  statutory  or ' 
regulatory  authorities,  as  required  by 
administrative  and/or  legal  processes. 
The  regulations  for  this  part  contain  a 
discussion  of  applicable  fees  for  the 
search,  duplication,  review,  and  other 
tasks  associated  with  processing 
information  requests  pursuant  to  the 
FOIA,  and  also  provide  for  the  appeal  of 
agency  decisions  and  sanctions  for  the 
improper  withholding  and/or  the 
untimely  release  of  requested 
information.  As  information  obtained  by 
Customs  is  derived  from  a  myriad  of 
sources,  persons  seeking  information 
should  consult  with  a  disclosure  law 
officer,  the  director  of  a  service  port,  or 
the  local  public  information  officer 
before  invoking  the  formal  procedures 


set  forth  in  this  part.  These  regulations 
supplement  the  regulations  of  the 
Department  of  the  Treasury  regarding 
public  access  to  records,  which  are 
found  at  31  CFR  part  1.  and  in  the  event 
of  any  inconsistency  between  these 
regulations  and  those  of  the  Department 
of  the  Treasury,  the  latter  shall  prevail. 
For  purposes  of  this  part,  the  Office  of 
the  Chief  Counsel  is  considered  a  part 
of  the  United  States  Customs  Service. 

§§103.1-103.13    [Amended] 

4.  Sections  103.1  through  103.13  are 
designated  as  subpart  A  and  a  new 
heading  for  subpart  A  is  added  to  read 
as  follows: 

Subpart  A— Production  of  documents/ 
disclosure  of  inforniation  under  the 
FOIA 

5.  In  §  103.6,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§103.6    Grant  or  denial  of  initial  request 

(a)  Officers  designated  to  make  initial 
determinations — (1)  Service  ports.  The 
appropriate  director  of  a  service  port,  or 
in  the  case  of  records  of  the  Office  of 
Investigations,  the  appropriate  special 
agent  in  charge  (SAC),  shall  make  any 
initial  determination  of  a  request  for  a 
record  which  is  maintained, 
respectively,  at  that  service  port  or 
under  the  SAC's  jurisdiction. 


§§103.14, 103.15, 103.16, 103.18 
[Redesignated  as  §§103.31, 103.34, 103.32, 
103.33] 

6.  Sections  103.14.  103.15,  103.16,    " 
and  103.18  are  redesignated  as 

§§  103.31,  103.34,  103.32,  and  103.33. 
respectively,  and  designated  as  subpart 
C  and  a  new  heading  for  subpart  C  is 
added  to  read  as  follows: 

Subpart  0 — Other  Information  Subject 
to  Restricted  Access 

§103.17    [Removed] 

7.  Section  103.17  is  removed. 

8.  A  new  subpart  B,  consisting  of 
§§  103.21  through  103.27,  is  added  to 
read  as  follows: 

Subpart  B — Production  or  disclosure 
In  Federal,  State,  Local,  and  Foreign 
proceedings 

§  103.21    Purpose  and  definitions. 

(a)  Purpose.  (1)  This  subpart  sets  forth 
procedures  to  be  followed  with  respect 
to  the  production  or  disclosure  of  any 
documents  contained  in  Customs  files, 
any  information  relating  to  material 
contained  in  Customs  files,  any 
testimony  by  a  Customs  employee,  or 
any  information  acquired  by  any  person 
as  part  of  that  person's  performance  of 


official  duties  as  a  Customs  employee  or 
because  of  that  person's  official  status, 
hereinafter  collectively  referred  to  as 
"information",  in  all  federal,  state,  local, 
and  foreign  proceedings  when  a 
subpoena,  notice  of  deposition  (either 
upon  oral  examination  or  written 
interrogatory),  order,  or  demand, 
hereinafter  collectively  referred  to  as  a- 
"demand",  of  a  court,  administrative 
agency,  or  other  authority  is  issued  for 
such  information. 

(2)  This  subpart  does  not  cover  those 
situations  where  the  United  States  is  a 
party  to  the  action.  In  situations  where 
the  United  States  is  a  party  to  the  action. 
Customs  employees  are  instructed  to 
follow  internal  Customs  policies  and 
procedures. 

(b)  Customs  employee.  For  purposes 
of  this  subpart,  the  term  "Customs 
employee"  includes  all  present  and 
former  officers  and  employees  of  the 
United  States  Customs  Service. 

(c)  Customs  documents.  For  purposes 
of  this  subpart,  the  term  "Customs 
documents"  includes  any  document 
(including  copies  thereof),  no  matter 
what  media,  produced  by,  obtained  by, 
furnished  to,  or  coming  to  the 
knowledge  of,  any  Customs  employee 
while  acting  in  his/her  official  capacity, 
or  because  of  his/her  official  status,  with 
respect  to  the  administration  or 
enforcement  of  laws  administered  or 
enforced  by  the  Customs  Service. 

(d)  Originating  component.  For 
purposes  of  this  subpart,  the  term 
"originating  component"  references  the 
Customs  official,  or  the  official's 
designee,  in  charge  of  the  office 
responsible  for  the  collection,  assembly, 
or  other  preparation  of  the  information 
demanded  or  that,  at  the  time  the  person 
whose  testimony  is  demanded  acquired 
the  information  in  question,  employs  or 
employed  the  person  whose  testimony 
is  demanded. 

(e)  Disclosure  to  government  law 
enforcement  or  regulatory  agencies. 
Nothing  in  this  subpart  is  intended  to 
impede  the  appropriate  disclosure  of 
information  by  Customs  to  federal,  state, 
local,  and  foreign  law  enforcement  or 
regulatory  agencies,  in  accordance  with 
the  confidentiality  requirements  of  the 
Privacy  Act  (5  U.S.C.  552a),  the  Trade 
Secrets  Act  (18  U.S.C.  1905),  and  other 
applicable  statutes. 

(f)  Disclosure  to  federal  attorneys  and 
the  Court  of  International  Trade. 
Nothing  in  this  subpart  is  intended  to 
restrict  the  disclosure  of  Customs 
information  requested  by  the  Court  of 
International  Trade,  U.S.  Attorneys,  or 
attorneys  of  the  Department  of  Justice, 
for  use  in  cases  which  arise  under  the 
laws  administered  or  enforced  by,  or 
concerning,  the  Customs  Service  and 


which  are  referred  by  the  Department  of 
the  Treasury  to  the  Department  of 
Justice  for  prosecution  or  defense. 

(g)  Disclosure  of  non-Customs 
information.  Nothing  in  the  subpart  is 
intended  to  impede  the  appropriate 
disclosure  of  non-Customs  information 
by  Customs  employees  in  any 
proceeding  in  which  they  are  a  party  or 
witness  solely  in  their  personal 
capacities. 

(h)  Failure  of  Customs  employee  to 
follow  procedures.  The  failure  of  any 
Customs  employee  to  follow  the 
procedures  specified  in  this  subpart 
neither  creates  nor  confers  any  rights, 
privileges,  or  benefits  on  any  person  or 
party. 

(i)  In  camera  inspection  of  records. 
Nothing  in  this  subpart  authorizes 
Customs  personnel  to  withhold  records 
from  a  federal  court,  whether  civil  or 
criminal,  pursuant  to  its  order  for  such 
records  appropriately  made,  for 
purposes  of  in  camera  inspection  of  the 
records  to  determine  the  propriety  of 
claimed  exemption(s)  from  disclosure. 

§  1 03.22    Procedure  In  tlie  event  of  a 
demand  for  Customs  information  in  any 
federal,  state,  or  local  civil  proceeding  or 
administrative  action. 

(a)  General  prohibition  against 
disclosure.  In  any  federal,  state,  or  local 
civil  proceeding  or  administrative 
action  in  which  the  Customs  Service  is 
not  a  party,  no  Customs  employee  shall, 
in  response  to  a  demand  for  Customs 
information,  furnish  Customs 
documents  or  testimony  as  to  any 
material  contained  in  Customs  files,  any 
information  relating  to  or  based  upon 
material  contained  in  Customs  files,  or 
any  information  or  material  acquired  as 
part  of  the  performance  of  that  person's 
official  duties  (or  because  of  that 
person's  official  status)  without  the 
prior  written  approval  of  the  Chief 
Counsel,  as  described  in  paragraph  (b) 
of  this  section. 

(b)  Employee  notification  to  Counsel. 
Whenever  a  demand  for  information  is 
made  upon  a  Customs  employee,  that 
employee  shall  immediately  prepare  a 
report  that  specifically  describes  the 
testimony  or  documents  sought  and 
notify  the  Assistant  Chief  Counsel  or 
Associate  Chief  Counsel  for  the  area 
where  the  employee  is  located.  If  the 
employee  is  located  at  Headquarters  or 
outside  of  the  United  States,  the 
employee  shall  immediately  notify  the 
Chief  Counsel.  The  Customs  employee 
shall  then  await  instructions  from  the 
Chief  Counsel  concerning  the  response 
to  the  demand. 

(c)  Requesting  party's  initial  burden. 
A  party  seeking  Customs  information 
shall  serve  on  the  appropriate  Customs 


employee  the  demand,  a  copy  of  the 
Summons  and  Complaint,  and  provide 
an  affidavit,  or,  if  that  is  not  feasible,  a 
statement  that  sets  forth  a  summary  of 
the  documents  or  testimony  sought  and 
its  relevance  to  the  proceeding.  Any 
disclosure  authorization  for  documents 
or  testimony  by  a  Customs  employee 
shall  be  limited  to  the  scope  of  the 
demand  as  summarized  in  such  affidavit 
or  statement.  The  Chief  Counsel  may. 
upon  request  and  for  good  cause  shown, 
waive  the  requirements  of  this 
paragraph. 

(d)  Requesting  party's  notification 
requirement.  The  demand  for  Customs 
information,  pursuant  to  the  provisions 
of  paragraph  (c)  of  this  section,  shall  be 
served  at  least  ten  (10)  working  days 
prior  to  the  scheduled  date  of  the 
production  of  the  documents  or  the 
taking  of  testimony. 

(e)  Counsel  notification  to  originating 
component.  Upon  receipt  of  a  proper 
demand  for  Customs  information,  one 
which  complies  with  the  provisions  of 
paragraph  (c)  of  this  section,  if  the  Chief 
Counsel  believes  that  it  will  comply 
with  any  part  of  the  demand,  it  will 
immediately  advise  the  originating 
component. 

(f)  Conditions  for  authorization  of 
disclosure.  The  Chief  Counsel,  subject  to 
the  provisions  of  paragraph  (h)  of  this 
section,  may  authorize  the  production  of 
Customs  documents  or  the  appearance 
and  testimony  of  a  Customs  employee  if: 

(1)  Production  of  the  demanded 
documents  or  testimony,  in  the 
judgment  of  the  Chief  Counsel,  are 
appropriate  under  the  factors  specified 
in  §  103.23(a)  of  this  subpart:  and 

(2)  None  of  the  factors  specified  in 
§  103.23(b)  of  this  subpart  exist  with 
respect  to  the  demanded  documents  or 
testimony. 

(g)  Limitations  on  the  scope  of 
authorized  disclosure.  (1)  The  Chief 
Counsel  shall  authorize  the  disclosure 
of  Customs  information  by  a  Customs 
employee  without  further  authorization 
from  Customs  officials  whenever 
possible,  provided  that; 

(i)  If  necessary.  Counsel  has  consulted 
with  the  originating  component 
regarding  disclosure  of  the  information 
demanded: 

(ii)  There  is  no  objection  from  the 
originating  component  to  the  disclosure 
of  the  information  demanded;  and 

(iii)  Counsel  has  sought  to  limit  the 
demand  for  information  to  that  which 
would  be  consistent  with  the  factors 
specified  in  §  103.23  of  this  part. 

(2)  In  the  case  of  an  objection  by  the 
originating  component,  the  Chief 
Counsel  shall  make  the  disclosure 
determination. 
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(h)  Disclosure  of  commercial 
information.  In  the  case  of  a  demand  for 
commercial  information  or  commercial 
documents  concerning  importations  or 
exportations,  the  Chief  Counsel  shall 
obtain  the  authorization  of  the  Assistant 
Commissioner  (Field  Operations)  or  his/ 
her  designee  prior  to  the  Chief  Counsel 
authorizing  the  production/disclosure  of 
such  documents/information. 

S  103.23    Factors  In  determining  whether  to 
disclose  Information  pursuant  to  a  demand. 

(a)  General  considerations.  In 
authorizing  disclosures  pursuant  to  a 
proper  demand  for  Customs 
information,  one  which  complies  with 
the  provisions  of  §  103.22(c).  the  Chief 
Counsel  should  consider  the  following 
factors: 

(1)  Whether  the  disclosure  would  be 
appropriate  under  the  relevant 
substantive  law  concerning  privilege; 

(2)  Whether  the  disclosure  would  be 
appropriate  under  the  rules  of 
procedure  governing  the  case  or  matter 
in  which  the  demand  arose;  and, 

(3)  Whether  the  requesting  party  has 
demonstrated  that  the  information 
requested  is: 

(i)  Relevant  and  material  to  the  action 
pending,  based  on  copies  of  the 
summons  and  complaint  that  are 
required  to  be  attached  to  the  subpoena 
duces  tecum  or  other  demand; 

(ii)  Genuinely  necessary  to  the 
proceeding,  i.e.,  a  showing  of 
substantial  need  has  been  made; 

(iii)  Unavailable  from  other  sources; 
and, 

(iv)  Reasonable  in  its  scope,  i.e.,  the 
documents,  information,  or  testimony 
souglit  are  described  with  particularity. 

(4)  Whether  consultation  with  the 
originating  component  requires  that  the 
Chief  Counsel  make  a  separate 
determination  as  to  the  disclosure  of  the 
information  requested. 

(b)  Circumstances  where  disclosure 
will  not  be  made.  Among  the  demands 
in  response  to  which  disclosure  will  not 
be  authorized  by  the  Chief  Counsel  are 
those  demands  with  respect  to  which 
any  of  the  following  factors  exist: 

(1)  Disclosure  would  violate  a  treaty, 
statute  (such  as  the  Privacy  Ac1,  5  U.S.C. 
552a.  the  Trade  Secrets  Act,  18  U.S.C. 
1905.  or  the  income  tax  laws,  26  U.S.C. 
6103  and  7213),  or  a  rule  of  procedure, 
such  as  the  grand  jury  secrecy  rule, 
Fed.R.Crim.Proc.  rule  6(e)  (18 
U.S.C.Apo.); 

(2)  Disclosure  would  violate  a  specific 
regulation; 

(3)  Disclosure  would  reveal  classified 
or  confidential  information; 

(4)  Disclosure  would  reveal  a 
confidential  source  or  informant; 

(5)  Disclosure  would  reveal 
investigatory  records  compiled  for  law 


enforcement  purposes,  interfere  with 
enforcement  proceedings,  or  disclose 
investigative  techniques  and 
procedures; 

(6)  Disclosure  would  improperly 
reveal  confidential  commercial 
information  without  the  owner's 
consent  (e.g.,  entry  information); 

(7)  Disclosure  relates  to  documents 
which  were  produced  by  another  agency 
or  entity; 

(8)  Disclosure  would  unduly  interfere 
with  the  orderly  conduct  of  Customs 
business; 

(9)  Customs  has  no  interest,  records, 
or  other  official  information  regarding 
the  matter  in  which  disclosure  is 
sought; 

(10)  There  is  a  failure  to  make  proper 
service  upon  the  United  States;  or 

(11)  There  is  a  failure  to  comply  with 
federal,  state,  or  local  rules  of  discovery. 

§  1 03.24    Procedure  In  ttw  event  a  decision 
concerning  a  demand  Is  not  made  prior  to 
the  time  a  response  to  the  demand  Is 
required. 

If  response  to  a  demand  is  required 
before  the  instructions  from  the  Chief 
Counsel  are  received,  the  U.S.  Attorney, 
his/her  assistant,  or  other  appropriate 
legal  representative  shall  be  requested  to 
appear  with  the  Customs  employee 
upon  whom  the  demand  has  been  made. 
The  U.S.  Attorney,  his/her  assistant,  or 
other  appropriate  legal  representative 
shall  furnish  the  coiul  or  other  authority 
with  a  copy  of  the  regulations  contained 
in  this  subpart,  inform  the  court  or  other 
authority  that  the  demand  has  been  or 
is  being,  as  the  case  may  be,  referred  for 
the  prompt  consideration  of  the  Chief 
Counsel,  and  shall  respectfully  request 
the  court  or  authority  to  stay  the 
demand  pending  receipt  of  the 
requested  instructions. 

§  103.25    Procedure  In  the  event  of  an 
adverse  ruling. 

If  the  court  or  other  authority  declines 
to  stay  the  demand  in  response  to  a 
request  made  in  accordance  with 
§  103.24  pending  receipt  of  instructions, 
or  rules  that  the  demand  must  be 
complied  with  irrespective  of 
instructions  rendered  in  accordance 
with  §§  103.22,  103.23,  103.26,  or 
103.27  of  this  subpart  not  to  produce  the 
documents  or  disclose  the  information 
sought,  the  Customs  employee  upon 
whom  the  demand  has  been  made  shall, 
pursuant  to  this  subpart,  respectfully 
decline  to  comply  with  the  demand. 
See.  United  States  ex  rel.  Touhy  v. 
Ragen,  340  U.S.  462  (1951). 


S 1 03.26    Procedure  In  the  event  of  a 
demand  for  Customs  Information  in  a  state 
or  local  criminal  proceeding. 

Port  directors,  special  agents  in 
charge,  and  chiefs  of  field  laboratories 
may,  in  the  interest  of  federal,  state,  and 
local  law  enforcement,  upon  receipt  of 
demands  of  state  or  local  authorities, 
and  at  the  expense  of  the  State, 
authorize  employees  under  their 
supervision  to  attend  trials  and 
administrative  hearings  on  behalf  of  the 
government  in  any  state  or  local 
criminal  case,  to  produce  records,  and 
to  testify  as  to  facts  coming  to  their 
knowledge  in  their  official  capacities. 
However,  in  cases  where  a  defendant  in 
a  state  or  local  criminal  case  demands  ft 
testimony  or  the  production  of  Customs 
documents  or  information, 
authorization  from  the  Chief  Counsel  is 
required  as  under  §  103.22  of  this 
subpart.  No  disclosure  of  information 
under  this  section  shall  be  made  if  any 
of  the  factors  listed  in  §  103.23(b)  of  this 
subpart  are  present. 

§  1 03.27  Procedure  In  the  event  of  a 
demand  for  Customs  Information  In  a 
foreign  proceeding. 

(a)  Required  prior  approval  for 
disclosure.  In  any  foreign  proceeding  in 
which  the  Customs  Service  is  not  a 
party,  no  Customs  employee  shall,  in 
response  to  a  demand,  furnish  Customs 
documents  or  testimony  as  to  any 
material  contained  in  Customs  files,  any 
information  relating  to  or  based  upon 
material  contained  in  Customs  files,  or 
any  information  or  material  acquired  as 
part  of  the  performance  of  that  person's 
official  duties  (or  because  of  that 
person's  official  status)  without  the 
prior  approval  of  the  Chief  Counsel,  as 
described  in  paragraph  (b)  of  this 
section. 

(b)  Employee  notification  to  Counsel. 
Whenever  a  demand  in  a  foreign 
proceeding  is  made  upon  a  Customs 
employee  concerning  pre-clearance 
activities  within  the  territory  of  the 
foreign  country,  that  employee  shall 
immediately  notify  the  appropriate 
Associate  Chief  Counsel  responsible  for 
the  pre-clearance  location.  All  other 
demands  in  a  foreign  proceeding  shall 
be  reported  by  Customs  employees  to 
the  Chief  Counsel.  The  Customs 
employee  shall  then  await  instructions 
from  the  Chief  Counsel  concerning  the 
response  to  the  demand. 

(c)  Counsel  notification  to  originating 
component.  Upon  receipt  of  a  proper 
demand  for  Customs  information,  one 
which  complies  with  the  provisions  of 

§  103.22(c),  if  the  Chief  Counsel  believes 
that  it  will  comply  with  any  part  of  the 
demand,  it  will  immediatel/«dvise  the 
originating  component. 


(d)  Conditions  for  authorization  of 
disclosure.  The  Chief  Counsel,  subject  to 
the  terms  of  paragraph  (e)  of  this 
section,  may  authorize  the  disclosure  of 
Customs  documents  or  the  appearance 
and  testimony  of  a  Customs  employee  if: 

(1)  Production  of  the  demanded 
documents  or  testimony,  in  the 
judgment  of  the  Chief  Counsel,  are 
appropriate  under  the  factors  specified 
in  §  103.23(a)  of  this  subpart;  and 

(2)  None  of  the  factors  specified  in 
§  103.23(b)  of  this  subpart  exist  with 
respect  to  the  demanded  documents  or 
testimony. 

(e)  Limitations  on  the  scope  of 
authorized  disclosure. 

(1)  The  Chief  Counsel  shall  authorize 
the  disclosure  of  Customs  information 
by  a  Customs  employee  without  further 
authorization  from  Customs  officials 
whenever  possible,  provided  that: 

(i)  If  necessary.  Counsel  has  consulted 
with  the  originating  component 
regarding  disclosure  of  the  information 
demanded; 

(ii)  There  is  no  objection  from  the 
originating  component  to  the  disclosure 
of  the  information  demanded;  and  , 

(iii)  Counsel  has  sought  to  limit  the 
demand  for  information  to  that  which 
would  be  consistent  with  the  factors 
specified  in  §  103.23  of  this  part. 

(2)  In  the  case  of  an  objection  by  the 
originating  component,  the  Chief 
Counsel  shall  make  the  disclosure 
determination. 

William  F.  Riley, 
Acting  Commissioner  of  Customs. 
Approved:  December  14, 1995. 
Dennis  M.  O'Connell, 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
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DEPARTMENT  OP  STATE 

Bureau  of  Political-Military  Affairs 

22  CFR  Part  126 
[Public  Notice  2346] 

Amendment  to  the  List  of  Proscritied 
Destinations 

AGENCY:  Department  of  State. 
action:  Final  rule. 

summary:  The  Department  of  State  is 
amending  the  International  Traffic  in 
Arms  Regulations  (ITAR)  to  reflect  that 
it  is  no  longer  the  policy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  the  Russian  Federation. 


All  requests  for  approval  involving 
items  covered  by  the  U.S.  Munitions 
List  will  be  reviewed  on  a  case-by-ca.se 
basis. 

EFFECTIVE  DAT6:  April  3,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  J.  Stirling,  Office  of  Arms  Export 
and  Export  Control  Policy,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202/647-0397). 

SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  President's  policy 
that  U.S.  laws  and  regulations  be 
updated  to  reflect  the  end  of  the  Cold 
War,  the  Department  of  State  is 
amending  the  ITAR  to  reflect  that  it  is 
no  longer  the  policy  of  the  United 
States,  pursuant  to  §  126.1,  to  deny 
licenses,  other  approvals,  exports  and 
imports  of  defense  articles  and  defense 
services,  destined  for  or  originating  in 
the  Russian  Federation.  Requests  for 
licenses  or  other  approvals  for  Russia 
involving  items  covered  by  the  U.S. 
Munitions  List  (22  CFR  part  121)  will  no 
longer  be  presumed  to  be  disapproved. 

This  amendment  to  the  ITAR  involves 
a  foreign  affairs  function  of  the  United 
Stales  and  thus  is  excluded  from  the 
major  rule  procedures  of  Executive 
Order  12291 (46  FR  13193)  and  the 
procedures  of  5  U.S.C.  553  and  554. 
This  final  rule  does  not  contain  a  new 
or  amended  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.). 

In  accordance  with  5  U.S.C.  808,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (the 
"Act"),  the  Department  of  State  has 
found  for  foreign  policy  reasons  that 
notice  and  public  procedure  under 
section  251  of  the  Act  is  impracticable 
and  contrary  to  the  public  interest. 

List  of  Subjects  in  22  CFR  Part  126 

Arms  and  munitions.  Exports. 

Accordingly,  under  the  authority  of 
Section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778)  and  Executive 
Order  11958,  as  amended,  22  CFR 
subchapter  M  is  amended  as  follows: 

1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  40.  42,  and  71.  Arms 
Export  Control  Act,  Pub.  L.  90-629.  90  Stat. 
744  (22  U.S.C.  2752,  2778,  2780,  2791,  and 
2797);  E.O.  11958,  41  FR  4311;  E.O.  11322, 
32  FR  119;  22  U.S.C.  2658;  22  U.S.C.  287c; 
E.O.  129^18,  59  FR  28206. 

§126.1    [Amended] 

2.  Section  126.1  is  amended  by 
removing  "Russia,"  from  paragraph  (a). 


Dnted;  April  23.  1996. 
Lynn  E.  Davis, 

Under  Secivtary  of  State  for  Arms  (lonimi 
and  International  Security  Affairs. 
IFR  Doc.  96-11090  Filed  5-2-96:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[COTP  Los  Angetes-Long  Beach,  CA;  96- 

007] 

RIN211&-AA97 

Safety  Zone;  Dana  Point  CA 

AGB4CY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  the  United 
States  offshore  from  Capistrano  Beach  to 
San  Mateo  Point,  California  in  the 
vicinity  of  the  3rd  Annual  Dana  Point 
Challenge  (offshore  powert)oat  race)  on 
May  19,  1996.  The  safety  zone 
boundaries  are  as  follows:  commencing 
at  latitude  33''26.0'  N.  117''42.0'  W: 
thence  to  33''27.0'  N,  117'41.3'  W; 
thence  33''24.0'  N,  117"'37.0'  W;  thence 
to  33''23.2'  N,  117''38.0'  W;  thence 
returning  to  the  point  of  beginning.  This 
safety  zone  is  necessary  to  ensure  the 
safety  of  contestant  and  spectator 
vessels  involved  with  the  3rd  Annual 
Dana  Point  Challenge.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  safety  zone  is  in 
effect  on  May  19.  1996.  from  10  a.m. 
PDT  until  4  p.m.  PDT 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Mark  T.  Cunningham.  Chief, 
Port  Safety  and  Security  Division, 
Marine  Safety  Office  Los  Angeles-Long 
Beach,  165  N.  Pico  Avenue.  Long  Beach, 
CA  90802;  (310)  980-4454. 
SUPPLBNENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rule  making  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of  its 
effective  date  would  be  contrary  to  the 
public  interest  since  ihe  details  of  the 
safety  zone  boundaries  and  marine 
event  permit  were  not  finalized  until  a 
date  fewer  than  30  days  prior  to  the 
event  date. 
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Discussion  of  Regulation 

This  regulation  is  ne<;essary  to  ensure 
the  safety  of  contestant  and  spectator 
vessels  involved  with  the  3rd  Annual 
Dana  Point  Challenge  powerboat  race. 
The  planned  course  of  the  race  is 
approximately  one  mile  offshore  and 
extends  from  Capistrano  Beach  to  San 
Mateo  Point.  California.  Many  spectator 
vessels  (estimated  ,500-600  in  199,5) 
have  previously  attended  this  event.  In 
past  years,  contestants  (approximately 
20-25)  had  to  speed  around  spectator 
vessels  which  had  wandered  into  the 
race  lanes.  By  deterring  the  large 
amount  of  expected  spectator  vessel 
traffic  from  entering  into  the  designated 
race  lanes,  the  risk  of  high  speed 
collisions  can  be  greatly  reduced  from 
that  of  previous  Dana  Point  Challenges. 
This  safety  zone  will  be  enforced  by 
U.S.  Coast  Guard  personnel.  The  Coast 
Guard  Auxiliary,  the  Dana  Point  Harbor 
Patrol  and  the  Dana  Point  Challenge 
event  staff  will  assist  in  the  enforcement 
of  the  safety  zone.  Persons  and  vessels 
are  prohibited  from  entering  into, 
transiting  through,  or  anchoring  within 
the  Safety  Zone  unless  authorized  by 
the  Captain  of  the  Port  of  his  designated 
representative. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  p:o<:edures  of  the  Department  of 
Transportation  (44  FR  11040;  February 
26,  1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  is 
unnecessary. 

Collection  of  information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  As.sessment. 


Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation.  An 
environmental  analysis  checklist  has 
been  completed  and  a  Marine  Event 
pemiit  has  been  issued. 

List  of  Subject  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measures, 
Waterways, 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  33  CFR 
part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
;)3  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  165.T11-057  is 
added  to  read  as  follows: 

§  165.T1 157    Safety  Zone:  Dana  Point,  CA 

(a)  Location.  The  following  area 
constitutes  a  safety  zone  on  the 
navigable  waters  in  the  vicinity  of 
Capistrand  Beach  and  San  Mateo  Point, 
California,  specifically; 

Nortti-West  comer:  33-26.0'  N.  117"'42.0'  W; 
North-East  corner:  33°27.0'  N.  117"'41.3'  W; 
North-East  corner:  33''24.0'  N.  117''37.0'  W; 
North-West  comer  33''23.2'  N.  117'38.0'  W. 

This  area  measures  approximately  five 
nautical  miles  by  one  nautical  mile.  (Datum: 
NAD  83) 

(b)  Effective  Date.  This  safety  zone  is 
effective  at  10  A.M.  PDT  and  terminates 
at  2  P.M.  PDT  on  May  19.  1996  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  165.23  apply.  No 
person  or  vessel  may  enter  or  remain 
within  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port 
Los  Angeles-Long  Beach.  California  or 
his  designated  representative. 

Dated:  April  24.  1996. 
E.  E.  Page, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach,  California. 
jFR  Doc.  96-10998  Filed  5-2-96;  8:45  am) 
BILUNG  COOE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  6F3333  and  FAP2H5640/R2234;  FRL- 
5365-6] 

RIN  207a-AB78 

Cyromazine;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 

summary:  This  rule  establishes  a 
tolerance  for  combined  residues  of  the 
insecticide  cyromazine  (N-cyclopropyl- 
l,3,5-triazine-2,4,6-triamine)  and  its 
major  metabolite  melamine,  1,3,5- 
triazine-2,4-6-triamine  calculated  as 
cyromazine  in  or  on  the  raw  agricultural 
commodity  (RAC)  tomato.  The 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
insecticide  was  requested  in  a  petition 
submitted  by  the  CIBA-Geigy 
Corporation,  P.O.  Box  18300, 
Greensboro,  NC  27419, 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  3, 1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  |PP  6F3333 
and  FAP2H5640/R2234I,  may  be 
submitted  to:  Heairing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
M3708.  401  M  St..  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  he  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (75G6C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132,  CM#2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  An  electronic 
copy  of  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  may  be 
submitted  to  OPP  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  must  be  identified  by 
the  docket  number  jPP  6F3333  and 


FAP2H5640/R2234J.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Copies  of 
electronic  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  rhany  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Product  Manager 
(PM)  [131,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  204,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703) 
305-6100;  e-mail: 
glarocca@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  19, 1986  (51 
FR  9511)  and  June  10,  1992  (57  FR 
2467)  EPA  issued  notices  of  filing  which 
announced  that  Ciba-Geigy  Corp. 
(QBA).  P.O.  Box  18300.  Greensboro.  NC 
27419  had  submitted  pesticide  petition 
(PP  6F3333)  and  Food/Feed  Additive 
Petition  (FAP)  2H5640  to  EPA 
proposing  to  amend  40  CFR  180.414  by 
establishing  a  tolerance  under  section 
408  (d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
for  residues  of  the  insecticide 
cyromazine  (N-cyclopropyl-1,3.5- 
triazine-2.4.6-triamine)  plus  its  major 
metabolite  melamine.  1.3.5-triazine-2.4- 
6-triamine  calculated  as  cyromazine  in 
or  on  the  raw  agricultural  commodity 
tomato  at  1.0  parts  per  million  (ppm) 
and  proposing  to  amend  40  CFR  parts 
185  and  186  by  establishing  a  food/feed 
additive  regulation  under  section  409(e) 
of  FEDCA  21  U.S.C.  348(b)  for  combined 
residues  of  cyromazine  and  its 
metabolite  in/on  processed  tomato 
products  at  1.2  ppm  and  dried  tomato 
pomace  at  1.6  ppm.  Further  in  the 
Federal  Register  of  March  10. 1993  (58 
FR  13261).  Ciba  amended  PP  6F3333  by 
lowering  the  tolerance  for  combined 
residues  of  the  insecticide  cyromazine 
plus  its  metabolite  melamine.  in  or  on 
the  raw  agricultural  commodity  tomato 
from  1.0  ppm  to  0.5  ppm.  The  petitions 
for  tomato  and  processed  tomato 
products  were  again  amended  in  the 
Federal  Register  of  October  25.  1995  (60 
FR  54689)  by  proposing  to  raise  the 
tolerance  in  tomatoes  to  1.0  ppm  and 
proposing  tolerances  in  or  on  processed 
tomato  products  (excluding  juice)  at  2.5 
ppm  and  tomato  pomace,  wet  and  dry 
at  2.5  ppm.  In  addition  Ciba  proposed 
to  amend  40  CFR  180.414  by: 

(1)  Establishing  separate  tolerances  for 
residues  of  cyromazine  and  its  major 
metabolite  melamine,  calculated  as 


cyromazine,  in  niedt,  fat,  e".nd  meat  by- 
products (includiiig  liver  and  kidney)  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.05  ppm  and  milk  at  0.02  ppm  under 
.Sections  180.414(b)  and  (c)  respectively. 

(2)  Establish  as  a  separate  tolerance 
for  residues  of  the  metabolite  1-  - 
methylcyromazine  (1-methyl-N- 
cyclopropyl-l,3,5-triazine-2,4,6- 
triamine),  calculated  as  cyromazine,  in 
liver  and  kidney  of  cattle,  goats,  hogs, 
horses  and  sheep  at  0.05  ppm,  and 

(3)  Amending  the  established 
tolerances  for  cyromazine  and  melamine 
in  or  on  fat,  meat  and  meat-by-products 
of  chickens,  under  40  CFR  180.414  (b) 
and  (c)  by  removal  of  the  restriction 
"from  chicken  layer  hens  and  chicken 
breeder  hens  only". 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  these  notices  of 
filing. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  A  discussion  of 
the  toxicological  data  considered  in 
support  of  the  tolerance  as  well  as  a 
discussion  of  the  risk  of  cyromazine  and 
its  metabolite  melamine  can  be  found  in 
a  rule  (FAP  2H5355/P344)  published  in 
the  Federal  Register  of  April  27, 1984 
(48  FR  18120);  in  the  Notice  of 
Conditional  Registration  for  Larvadex 
0.3%  Premix,  pubHshed  in  the  Federal 
Register  of  May  15, 1985  (50  FR  20373); 
and  in  the  proposed  rule  regarding  the 
establishment  of  a  tolerance  for  residues 
of  cyromazine  and  its  metabolite 
melamine,  calculated  as  cyromazine,  in 
or  on  mushroom  at  10.0  ppm  in  the 
Federal  Register  of  June  30, 1993  (58  FR 
34972). 

A  chronic  dietary  exposure/risk 
assessment  has  been  performed  for 
cyromazine  using  a  reference  dose  (RfD) 
of  0.0075  mg/kg  bwt/day.  The  reference 
dose  is  based  on  the  no-observable-     .^ 
effect-level  (NOEL)  of  0.75  mg/kg  bwi/ 
day  from  a  6-month  dog  feeding  study 
with  an  uncertainty  factor  (UF)  of  100 
that  demonstrated  decreased  hematocrit 
and  hemoglobin  levels.  Granting  the 
tolerance  on  tomato  will  increase  the 
theoretical  maximum  residue 
contribution  (TMRC)  for  the  overall 
(average)  U.S.  population  for 
cyromazine  from  0.001788  mg/kg/day  to 
0.002011  mg/kg/day.  The  percentage  of 
the  RfD  used  is  increased  from  24 
percent  to  approximately  26.8%. 
Generally  speaking  the  Agency  has  no 
concern  if  dietary  exposure  is  less  than 
the  Rfd  for  all  published  and  proposed 
tolerances, 

Cyromazine  was  previously  classified 
by  the  Agency  as  a  Group  C-possible 
human  carcinogen,  with  the  Reference 
Dose  (RfD)  methodology  recommended 


for  estimation  of  human  risk  (see  the 
Federal  Register  of  June  30. 1993  (58  FR 
34972)).  Ciba  subsequently  submitted  a 
reexamination  (by  a  reviewing 
pathologist  and  a  pathology  working 
group)  of  the  tissues  from  the 
cyromazine  chronic  feeding  and 
carcinogenicity  studies  in  both  rat  and 
mouse.  Based  on  a  review  of  this 
information  by  the  Health  Effects 
Division  Carcinogenicity  Peer  Review 
Committee  (CPRC)  of  the  Office  of 
Pesticide  Programs,  the  Agency  has 
determined  that  cyromazine  should  be 
reclassified  to  Group  E-no  evidence  for 
carcinogenicity  in  humans.  The 
consensus  of  the  CPRC  was  that  the 
reexamination  of  mammary  gland 
tissues  in  the  mouse  and  rat  was 
performed  in  an  acceptable  manner  and 
based  on  these  revised  data,  there  were 
no  statistically  significant  increases  in 
tumors  in  the  treated  groups,  and  there 
were  no  statistically  significant  trends. 
Therefore,  the  classification  of 
cyromazine  has  been  revised  to  Group  E 
in  accordance  with  Agency  guidelines, 
published  in  the  Federal  Register  of 
September  24.  1986  (51  FR  33992). 

The  Agency  has  modified  and 
updated  its  policy  concerning  whether 
concentration  occurs  in  processed 
foods.  In  the  past,  EPA  has  found  that 
a  food  additive  tolerance  (section  409)  is 
necessary  whenever  a  pesticide 
concentrates  in  the  processed  food  (i.e., 
the  levels  in  parts  per  million  are  greater 
in  the  processed  food  than  in  the  raw 
food).  The  National  Food  Processors 
Association  (NFPA)  raised  a  number  of 
concerns  with  the  Agency's  traditional 
approach  to  determining  whether 
concentration  occurs.  EPA  concluded 
that  modifications  can  be  made  to  its 
policy  to  ensure  better  predictions  of 
concentration.  Although  information 
from  processing  studies  will  remain  the 
most  important  information  in 
determining  whether  concentration 
occurs  EPA  will  now  also  take  into 
account  information  concerning  mixing 
and  blending  of  crops  information 
pertaining  to  average  residues. 

As  a  result  of  this  change  in  policy  the 
Agency  has  reevaluated  the  processing 
data  for  tomato  and  has  concluded  that 
a  food  additive  tolerance  is  not  needed 
for  cyromazine  residues  including  the 
metabolite  melamine  in  processed 
tomato  products.  Tolerances  are  needed 
to  prevent  processed  foods  from  being 
deemed  adulterated  when  the  processed 
food  when  ready  to  eat  contains  a 
pesticide  residue  at  a  level  greater  than 
permitted  by  the  corresponding  section 
408  tolerance  21  U.S.C.  342(a)(2).  In 
1993.  EPA  had  concluded  that  a  409 
tolerance  for  processed  tomato  products 
was  needed  due  to  a  processing  study 
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that  showed  levels  of  cyromazine  in 
tomato  paste  (the  tomato  byproduct 
with  the  highest  concentration)  2.2 
times  the  level  in  tomato  (i.e.,  a 
concentration  factor  2.2X).  However, 
other  processing  .studies  showed  that 
processing  tomato  paste  resulted  in  a 
reduction  of  cyromazine  residues  or  a 
lower  concentration  factor  than  2.2X.  In 
accordance  with  the  Agency's  revised 
concentration  policy  when  the  results 
from  all  processing  studies  for  tomato 
paste  were  averaged,  the  concentration 
factor  was  lowered  to  IX.  Given  the 
variability  in  analytical  methods  and 
this  lower  concentration  factor,  EPA 
Ijelieves  that  it  is  unlikely  that  any 
tomato  paste  or  other  processed  tomato 
products  derived  from  tomatoes 
containing  legal  levels  of  cyromazine 
could  be  reliably  determined  to  have 
levels  of  cyromazine  above  the  tomato 
tolerance.  Because  it  is  unlikely  that 
processed  tomato  products  will  have 
levels  of  cyromazine  above  the  section 
408  tolerance,  no  section  409  tolerance 
is  needed.  In  a  letter  dated  November 
21,  1995  Ciba  requested  withdrawal  of 
the  food  additive  proposal  in  processed 
tomato  products. 

In  the  same  November  21,  1995  letter 
Ciba  also  requested  withdrawal  of  the 
feed  additive  proposal  in  or  on  tomato 
pomaces;  withdrawal  of  tolerance  for 
cyromazine  and  melamine  in  milk, 
meat,  fat  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses  and  sheep; 
withdrawal  of  the  tolerance  for  the 
metabolite.  1-methycyromazine  in  the 
liver  and  kidney  of  cattle,  goats,  hogs, 
horses  and  sheep  and  withdrawal  of  the 
request  to  remove  the  restriction  "from 
chicken  layer  and  breeder  hens  only". 
Ciba's  withdrawal  of  these  tolerances 
were  submitted  in  response  to  EPA's 
latest  revision  (unpublished)  to  Table  U 
(September  1995)  of  the  Pesticide 
Assessment  Guidelines,  Subdivision  O 
(Residue  Chemistry)  titled  Raw 
Agricultural  and  Processed 
Commodities  and  Livestock  P'eeds 
Derived  from  Field  Crops  and  Ciba's 
voluntary  withdrawal  of  a  companion 
proposed  tolerance  request  for  use  of 
cyromazine  and  its  metabolite  melamine 
in  or  on  carrot  (PP  6F3329)(See  60  FR 
54689,  October  25,  1995).  With  respect 
to  the  feed  additive  proposal  for  tomato 
pomace  EPA  has  concluded  that  tomato 
pomaces  (wet  and  dry)  are  no  longer 
considered  feedstuffs.  Withdrawal  of  the 
proposed  use  of  cyromazine  on  carrot 
eliminated  potential  residues  from  the 
feedstuff  carrot  culls.  Thus  based  upon 
the  decision  that  tomato  pomaces  are  no 
longer  feedstuff  and  withdrawal  of  the 
carrot  tolerance  (carrot  cuHs).  feed 
additive  tolerances  in  animal 


commodities  are  not  necessary  for  this 
proposed  use. 

An  adequate  analytical  method,  AG- 
584A.  is  available  for  enforcement 
purposes. 

There  are  presently  no  actions 
pending  against  the  continued 
regi.stration  of  this  chemical.  The 
pesticide  is  considered  useful  for  the 
purpose  for  which  the  tolerance  is 
sought. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  Tile  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
IPP  6F3333  and  FAP2H5640/R2234J 
(including  any  comments  and  data 
submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.'is  available 
for  inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 


Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rule-making  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  0MB  review.  In 
addition,  this  action  does  not  impose  . 
any  enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 
October  28, 1993),  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  considerations  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
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354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  18. 1996. 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

.Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.414  the  table  in  paragraph 
(e)  is  amended  by  adding  alphabetically 
the  following  raw  agricultural 
commodity: 

§  1 80.41 4    Cyromazine;  tolerances  for 
residues. 


Commodity 


Parts  per 
million 


Tomato 


1.0 
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BILUNG  CODE  6660-6fr-F 

40  CFR  Part  180 

[PP  2F4111/R2226;  FRL-6360-3] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Iprodione 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a  time- 
limited  tolerance  for  the  combined 
residues  of  the  fungicide  iprodione  in  or 
on  the  raw  agricultural  commodity 
cottonseed.  'The  regulation  to  establish  a 


maximum  permissible  level  for  residues 
of  iprodione  was  requested  in  a  petition 
submitted  by  Rhone-Poulenc  Ag 
Company. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  18.  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (PP  2F4111/ 
R2226I.  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests- 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  .All  copies 
of  objedions  and  hearing  requests  in 
electronic  form  must  be  identified  bv 
the  docket  number  [PP  2F4111/R2226|. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch.  Product 
Manager  (PM)  21.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202  (703) 
305-6900;  e-mail: 
welch.connie@epamail.epa.gov. 
SUPPtEMENTARY  INFORMATION:  Rhone- 
Poulenc  Ag  Co.,  P.O.  Box  12014.2  T.W. 


Alexander  Drive,  Research  Triangle 
Park.  NC  27709.  has  submitted  pesticide 
petition  (PP)  2F4111  to  EPA  requesting 
that  the  Administrator.pursuant  to 
section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act{FFDCA).  21 
U.S.C.  346a(d).  establish  a  tolerance  for 
the  combined  residues  of  the  fungicide 
iprodione.  |3-(3,5-dichlorophenyl)-N-(l- 
methylethyl)-2.4-dioxo-l- 
imidazolidinecarboxamidej.  its  isomer 
l;*-(l-methylefhyl)-.V-(3,5- 
dichlorophenyl)-2.4-dioxo-l- 
imidazolidinecarboxamidej.  and  its 
metabolite  [3-(3,5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidinecarboxamidej.  in 
or  on  the  raw  agricultural  commodity 
cottonseed  at  0.10  parts  per  million 
(ppm). 

Through  an  oversight,  an 
announcement  of  receipt  of  this  petition 
by  the  Agency  was  not  published  in  the 
Federal  Register  as  required  by 
regulation  in  40  CFR  177.88  In  lieu  of 
the  30-day  comment  period  prior  to 
establishing  the  tolerance  requested, 
this  tolerance  is  being  established  with 
the  provision  that  any  comments 
received  within  30  days  after 
publication  in  the  Federal  Register 
which  contain  objections  will  be 
reviewed  and  if  the  objections  are 
substantial,  the  tolerance  will  be 
withdrawn,  if  justified.  The  publit:ation 
of  this  notice  is  deemed  to  be  in  the 
public  interest  and  is  justified  by  the 
fact  that  the  resulting  changes  in  the  u.se 
pattern  for  iprodione.  which  resulted 
from  an  agreement  between  Rhone- 
Poulenc  Ag  Co  and  the  Agenc\ .  will 
significantly  lower  the  overall  u.se  of 
iprodione  and  consequently  reduce  the 
risk  to  the  public  posed  by  its  current 
uses. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 

tolerance  include: 

1   A  three-generation  rat  reproduction 
study  using  dosage  levels  of  0.  250.  500 
and  2,000  ppm  with  a  no-observed- 
effect  level  (NOEL)  of  500  ppm  (25 
milligrams/kilogram(mg/kg)  body 
weight  (bwt)/day),  a  reproductive  lowest 
effect  level  (LEL)  of  2.000  ppm  (100  mg/ 
kg'day),  and  a  systemic  NOEL  equal  to 
or  greater  than  2.000  ppm  (100  mg/kg/ 
day). 

2.  A  rabbit  developmental  toxicity 
study  in  which  the  following  doses  were 
administered  by  gavage:  0.  20.  60,  and 
200  mg/kg  bwt,  resulting  in  a 
developmental  toxicity  NOEL  equal  to 
or  greater  than  60  mg/kg  bwf .  and  an 
LEL  of  200  mg/kg  bwt 

3.  A  rat  developmental  toxicity  study 
in  which  the  following  doses  were 
administered  by  gavage:  0.  40.  90.  and 
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200  mg/kg  bwt,  with  a  developmental 
toxicity  NOEL  equal  to  or  greater  than 
90  mg/kg  hwt.  and  an  LEL  of  200  mg/ 
kg  bwt. 

4.  A  24-month  feeding/oncogenicity 
study  in  rats  u.sing  dosage  levels  of  12.5, 
250  and  1,000  ppm  (6.25,  12.5  and  50 
nig/kg/day)  which  showed  no  treatment- 
related  tumors  were  reported  but 
testicular  intersticial  cell  tumors  were 
observed. 

5.  A  repeated  24-month  rat  feeding 
study  at  dose  levels  of  0,  150,  300  and 
1,600  ppm  which  showed  non- 
neoplastic changes  such  as  intersticial 
cell  hyperplasia  in  the  testes  of  males 
and  tubular  hyperplasia  in  the  ovaries 
and  increased  sciatic  nerve  fiber 
degeneration  in  females.  The  NOEL  for 
non-neoplastic  changes  was  150  ppm 
(6.1  mg/kg/day  for  males  and  8.4  mg/kg/ 
day  for  females)  and  an  LEL  of  300  ppm 
(12.4  mg/kg/day  for  males  and  16.5  mg/ 
kg/day  for  females). 

6.  An  18-month  oncogenicity  study  in 
mice  using  dosage  levels  of  200,  500  and 
1.250  ppm  (28.6.  71.4  and  178.6  mg/kg/ 
day.  which  showed  no  carcinogenicity. 

7.  A  repeated  mouse  feeding  study  of 
99  weeks  at  dose  levels  of  0,  160.  800, 
and  4.000  ppm  in  which  there  was  a 
significantly  increased  incidence  of 
single  and  multiple  areas  of  enlarged 
eosinophilic  hepatocytes  and  focal  fat- 
containing  hepatocytes  in  both  males 
and  females.  In  males  there  was  an 
increased  incidence  of  generalized 
vacuolation/hypertrophy  of  the 
interstitial  cells  of  the  testes  in  the  mid- 
and  high-dose  mice.  There  was  a  dose- 
related  increase  in  female  mice 
displaying  luteinization  of  the 
interstitial  cell  of  the  ovary,  but 
statistical  significance  was  not  attained 
at  any  dose  level.  The  NOEL  for  non- 
neoplastic changes  was  160  ppm  (23 
mg/kg/day  for  males  and  27  mg/kg/day 
for  females)  and  the  FJiL  was  800  ppm 
(115  mg/kg/day  for  males  and  138  mg/ 
kg/day  for  females). 

8.  A  1-year  dog  feeding  study  using 
dosage  levels  of  100,  600  and  3,600  ppm 
(4.2,  15.  and  90  mg/kg/day)  with  a 
NOEL  of  100  ppm  (4.2  mg/kg/day)  and 
an  LEL  of  600  ppm  (15  mg/kg/day) 
based  on  decreased  prostate  weight  and 
an  increased  number  of  erythrocytes 
with  Heinz  bodies  in  males. 

9.  Another  1-year  dog  feeding  study  at 
dosage  levels  of  200.  300.  400  and  600 
ppm  in  which  the  NOEL  was  set  at  400 
ppm  (17.5  mg/kg  for  males  and  18.4  mg/ 
kg  for  females  and  an  LEL  set  at  600 
ppm  (24.6  mg/kg  for  males  and  26.4  mg/ 
kg  for  females)  based  on  depressed  red 
blood  cell  parameters. 

10.  A  90-day  feeding  study  in  dogs 
using  dosage  levels  of  800,  2.400  and 
7,200  ppm  (20.  60.  and  180  mg/kg/day) 


with  a  NOEL  of  2.400  ppm  (60  mg/kg/ 
day)  and  an  LEL  of  7.200  ppm  (180  mg/ 
kg/day)  based  on  liver  hypertrophy  and 
increased  SAP. 

11.  Iprodione  was  tested  in  several 
mutagenicity  .studies.  The  chemical  was 
negative  in  the  Ames  assay;  CHO/ 
HGPRT  mammalian  cell  forward 
mutation  assay,  with  and  without 
metabolic  activation;  in  vitro 
chromosome  aberration  assay  in  CHO 
cells;  in  vitro  sister  chromatid  exchange 
assay  in  CHO  cells;  and  dominant  lethal 
test  in  mice.  Iprodione  was  positive  in 
the  Bacillus  subtilis  assay  for  DNA 
damage  without  metabolic  activation. 

The  Reference  Dose  (RfD)  of  0.06  mg/ 
kg/day  based  on  a  NOEL  of  6.1  mg/kg/ 
day  and  an  uncertainty  factor  of  100  was 
used  in  the  chronic  risk  analysis  for 
iprodione.  Using  percent  crop  treated 
data  and  the  Anticipated  Residue 
Contribution  (ARC),  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  the  overall  U.S.  population 
is  0.015134  mg/kg/day  and  utilizes  25% 
of  the  RfD.  For  the  most  highly  exposed 
subgroup,  non-nursing  infants,  the 
TMRC  is  0.045389  mg/kg/day  and 
utilizes  76%  of  the  RfD.  The  calculated 
percentage  of  the  RfD  is  within  a  safe 
margin  and  the  chronic  dietary  risk 
posed  from  iprodione  is  not  of  concern. 
In  analyzing  for  the  acute  dietary  risk 
tolerance  level,  residues  were  used  to 
calculate  the  exposure  of  the  highest 
exposed  individual  for  the  females  (13 
years  old  or  older)  which  was  compared 
to  the  developmental  NOEL  of  60  mg/ 
kg/day  from  the  rabbit  study  to 
determine  the  Margin  of  Exposure 
(MOE).  The  MOE  was  calculated  to  be 
333.  The  Agency  is  not  generally 
concerned  with  acute  risk  unless  the 
MOE  is  below  100  when  the  NOEL  is 
taken  from  an  animal  study. 

The  Health  Effects  Division  (HED) 
Cancer  Peer  Review  Committee 
determined  that  iprodione  should  be 
classified  as  a  group  B2  carcinogen 
(probable  human  carcinogen). 
Calculations  of  Ql*  from  the  rat  study 
used  in  the  risk  analysis  was  based 
upon  interstitial  cell  benign  tumor  rates 
and  was  calculated  to  be  0.0439  (mg/kg/ 
day)  '.  In  the  dietary  cancer  risk 
assessment,  the  upper  bound  cancer  risk 
was  calculated  for  all  registered 
commodities  when  using  anticipated 
residues  to  be  6.0  x  10  '.  This  upper 
bound  cancer  risk  estimate  exceeds  the 
Agency's  generally  accepted  level  of 
concern  for  dietary  risk,  even  when 
anticipated  residues  are  used  and 
adjustments  for  percent  crop  treated  are 
made.  In  an  agreement  between  the 
Agency  and  Rhone-Poulenc  Ag  Co., 
various  changes  in  the  use  pattern  of 
iprodione  will  be  made  to  reduce  the 


residues  of  iprodione  in  or  on  several 
crops.  Although  data  are  not  available  to 
quantitatively  determine  the  amount  of 
reduction,  the  overall  quantity  of 
iprodione  used  will  be  reduced  enough 
to  significantly  affect  the  amount  of 
residues.  This  reduction  is  expected  to 
lower  the  upper  bound  cancer  risk 
estimate  to  an  acceptable  level. 
The  upper  bound  cancer  risk 
attributed  to  the  use  of  iprodione  on 
cotton  was  calculated  to  be  1.8  x  10  «. 
Therefore,  the  added  use  would  be 
unlikely  to  significantly  affect  the 
overall  cancer  risk  estimate.  The 
tolerance  being  established  for 
cottonseed  is  time-limited  and  the  time 
limitation  is  being  imposed  on  the 
condition  that  sufficient  data  are 
submitted  within  the  lime  period  to 
demonstrate  that  the  risk  has  been 
reduced  to  an  acceptable  level  through 
the  changes  in  the  use  pattern  of 
iprodione  containing  products. 

An  adequate  analytical  method,  gas 
liquid  chromatography  using  an 
eleclron-capture  detector,  is  available  in 
the  Pesticide  Analytical  Manual.  Vol.  II, 
for  enforcement  purposes. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  The    • 
pesticide  is  considered  useful  for  the 
purpose  for  which  the  tolerance  is 
sought. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 


material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [PP 
2F4111/R22261  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
In  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 


environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (al.so  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  18, 1996. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-[AMENDED1 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.399.  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


or  on  the  following  raw  agri<:ultural 
commodity: 


Commodity 


§180.399 
residues. 


Iprodione;  tolerances  for 


(d)(1)  A  time-limited  tolerance,  to 
expire  March  15, 1997.  is  established 
permitting  the  combined  residues  of  the 
fungicide  iprodione  (3-(3,5- 
dichIorophenyl)-N-(l-methylethyl)-2,4- 
dioxo-1-imidazolidinecarboxamide,  its 
isomer  [3-(l-methylethyl)-N-(3,5- 
dichlorophenyl)-2.4-dioxo-l- 
imidazolidinecarboxamide)  and  its 
metabolite  (3-(3.5-dichlorophenyl)-2.4- 
dioxo-l-imidazolidinecarboxamidej  in 


Parts  per 
millior 


Cottonseed 


0.10 


(2)  Residues  in  this  commodity  not  in 
excess  of  the  established  tolerance 
resulting  from  the  use  described  in  this 
paragraph  remaining  after  expiration  of 
the  time-limited  tolerance  will  not  be 
considered  to  be  actionable  if  the 
fungicide  is  applied  during  the  term  of 
and  in  accordance  with  the  provisions 
of  the  above  regulation. 
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40  CFR  Part  180 

[OPP-300403A;  FRL-4995-8] 

RIN  2070-AB78 

Tebuttiiuron;  Pesticide  Tolerartces 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

summary:  This  final  regulation 
establishes  lower  tolerances  for  residues 
of  Tebuthiuron  on  grass  hay  and  grass 
rangeland  forage  and  changes  the 
commodity  name  grass,  rangeland 
forage  to  grass,  forage.  These  changes 
are  based  on  the  Reregistration 
Eligibility  Decision  tolerance 
assessment  for  Tebuthiuron. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  July  2,  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [OPP- 
300403A1.  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  S\V.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2. 
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1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202. 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format.  All  copies  of  objections  and 
hearing  requests  in  electron  form  must 
be  identified  by  the  docket  number 
|300403A|.  No  Confidential  Business 
information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ben  Chambliss,  Special  Review 
and  Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St..  SVV.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Crystal  Station  #1,  Third  Floor,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703)  308-8174,  e-mail: 
chambliss.ben@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  6, 1995 
(60  FR  623B4),  EPA  issued  a  proposed 
rule  that  proposed  to  lower  the 
tolerance  for  Tebuthiuron  on  grass  hay 
and  grass  rangeland  forage  and  to 
change  the  commodity  name  "grass, 
rangeland  forage"  to  "grass,  forage." 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  This  final  rule  adopts  those 
changes  based  on  the  Reregistration 
Eligibility  Decision  tolerance 
assessment  for  Tebuthiuron. 

This  regulation  amends  40  CFR 
180.390  by  lowering  the  tolerance  for 
grass  hay  and  forage  from  20  parts  per 
million  (ppm)  to  10  ppm,  based  on  data 
showing  that  combined  residues  of 
tebuthiuron  and  its  regulated 
metabolites  did  not  exceed  10  ppm  on 
any  grass  forage  or  hay  sample  in  field 
trials  conducted  under  label  conditions. 

This  regulations  also  amends  the 
definition  listed  in  40  CFR  180.390  to 
conform  to  commodity  definitions 
currently  used  by  EPA. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 


publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300403A]  (including  any  objections  and 
hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 

opp-docket©epamaii.epa.gov. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 


received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96-   . 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

There  are  no  information  collection 
requirements  in  this  regulation  therefore 
the  requirements  of  the  Paperwork 
Reduction  Act  do  not  apply  to  this 
rulemaking. 

List  of  Subjects  In  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  April  16, 1996. 
Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR,  chapter  1,  part  180 
is  proposed  to  be  amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.390  the  table  is  amended 
by  revising  the  entry  for  "grass,  hay", 
removing  the  entry  for  "grass,- 
rangeland,  forage",  and  adding 
alphabetically  an  entry  for  "grass, 
forage",  to  read  as  follows: 

§  180.390    Tebuthiuron;  tolerances  for 
residues. 


Commodity 


Parts  per 
million 


Grass,  forage 
Grass,  hay  .... 


10.0 
10.0 
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40  CFR  Part  180 

[PP  9F3798/R2229;  FRL-6362-e] 

RIN  2070-AB78 

Lactofen;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  extends  a 
time-limited  tolerance  for  residues  of 
the  herbicide  lactofen,  1- 
(carboethoxy)ethyl-5-(2-chloro-4- 
(trifluoromethyl)phenoxy]-2- 
nitrobenzoate,  and  its  metabolites 
containing  the  diphenyl  ether  linkage 
on  the  raw  agricultural  commodity 
(RAC)  cottonseed  at  0.05  part  per 
million  (ppm).  The  Valent  USA  Corp. 
requested  this  tolerance  pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFEXIA).  The  time-limited  tolerance 
expires  on  December  31, 1996. 
EFFECTIVE  DATE:  This  regulation  is 
effective  May  3,  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (IPP  9F3798/ 


R2229I,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protecticn  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  aisp  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  ([PP  9F3798/R22291. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Joanne  I.  Miller,  Product  Manager 
(PM  23),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  237,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)-305-6224;  e-mail: 
miller.joanne@epamail.epo.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  14,  1996 
(61  FR  5726)  (FRL-5349-1),  EPA  issued 
a  proposed  rule  that  gave  notice 
pursuant  to  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  346a),  the  Agency  proposed 
to  extend  until  December  31, 1996,  a 
tolerance  for  residues  of  the  herbicide 
lactofen,  l-(carboethoxy)ethyl-5-[2- 
chloro-4-(trinuoromethyl)phenoxyj-2- 


nitrobenzoate,  and  its  metabolites 
containing  the  diphenyl  ether  linkage  in 
or  on  the  raw  agricultural  commodity 
(RAC)  cottonseed  at  0.05  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/ or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary'  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issut 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  reqi^stor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justif>' 
the  action  requested  (40  CFR  178.32) 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
9F3798/R2229J  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
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may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
opp-docket@epamail.epa.gov. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Under  Executive  Order  12866  (58  PR 
,51735,  October  4,  1993),  the  Agency 
mu.st  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule:  (1)  Having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 

Commodity 


Cottonseed 


UMI 


(FR  Doc.  96-10919  Filed  5-2-96;  8:45  ami 
BILUNC  CODE  t6tO-60-f 

40  CFR  Part  180 
[OPP-4J0109;  FRL-5365-2] 

Tolerance  Processing  Fees 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  increases  fees 
charged  for  processing  tolerance 
petitions  for  pesticides  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  The  change  in  fees  reflects  a 
2. .54  percent  increase  in  locality  pay  for 
civilian  Federal  General  Schedule  (GS) 
employees  working  in  the  Washington, 
DC/Baltimore.  MD  metropolitan  area  in 
1996. 

EFFECTIVE  DATE:  lune  3,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  this  rule:  By  mail:  Rochele 
Kadish,  Program  Management  and 
Support  Division  (7502C),  Office  of 


State,  local  or  tribal  governments  or 
communities  (also  known  as 
"e<:onomically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this  executive 
order,  EPA  has  determined  that  this  rule 
is  not  "significant"  and  is  therefore  not 
subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  .substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 


Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  10, 1996. 

Stephen  L.  )oluison. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 
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PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  tq  read  as  follows: 

Autliority:  21  U.S.C.  346a  and  371. 

2.  Section  180.432.  paragraph  (b)  is 
revised  to  read  as  follows: 


§180.432 
residues. 


l.actofen;  tolerances  for 


(b)  A  time-limited  tolerance,  that 
expired  December  31.  1995.  is  renewed 
for  1  year  and  will  now  expire 
December  31.  1996.  for  residues  of  the 
herbicide  lactofen.  l-{carboethoxy)ethyl- 
5-[2-chloro-4-(trinuoromethyl)phenoxy|- 
2-nitrobenzoate.  and  its  metabolites 
containing  the  diphenyl  ether  linkage  in 
or  on  the  following  raw  agricultural 
commodity: 


Parts  per  million 


0.05 


Expiration  date 


Oecemt}er  31.  1996 


Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  700-K.  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA.,  703-305-5044.  e-mail: 
kadish.rochele@epamail.epa.gov. 

Concerning  Tolerance  Petitions  and 
Individual  Fees:  Tom  Ellwanger,  703- 
308-8780.  e-mail: 
ellwanger.tom@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  EPA 

is  charged  with  administration  of 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  Section  408 
authorizes  the  Agency  to  establish 
tolerance  levels  and  exemptions  from 
the  requirements  for  tolerances  for  raw 
agricultural  commodities.  Section 
408(o)  requires  that  the  Agency  collect 
fees  as  will,  in  the  aggregate,  be 
sufficient  to  cover  the  costs  of 
processing  petitions  for  pesticide 
products,  i.e.,  that  the  tolerance  process 
be  as  self-supporting  as  possible. 

The  current  fee  schedule  for  tolerance 
petitions  (40  CFR  180.33)  was  published 
in  the  Federal  Register  on  May  17,  1995 


(60  FR  26360)(FRL-4950-7)  and  became 
effective  on  June  16. 1995.  At  that  time 
the  fees  were  increased  3.22  percent  in 
accordance  with  a  provision  in  the 
regulation  that  provides  for  automatic 
annual  adjustments  to  the  fees  based  on 
annual  percentage  changes  in  Federal 
salaries.  The  specific  language  in  the 
regulation  is  contained  in  paragraph  (o) 
of  §  180.33  and  reads  in  part  as  follows: 

(o)  This  fee  schedule  will  he  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale...  When  automatic 
adjustments  are  made  b)ased  on  the  GS  pay 
scale,  the  new  fee  schedule  will  be  published 
in  the  Federal  Register  as  a  final  rule  to 
become  effective  thirty  days  or  more  after 
publication,  as  specified  in  the  rule. 

The  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
initiated  locality-based  comparability 
pay.  known  as  "locality  pay".  The 
intent  of  the  legislation  is  to  make 
Federal  pay  more  responsive  to  local 
labor  market  conditions  by  adjusting 
General  Schedule  salaries  on  the  basis 


of  a  comparison  with  non-Federal  rates 
on  a  geographic,  locality  basis. 

The  processing  and  review  of 
tolerance  petitions  is  conducted  by  EPA 
employees  working  in  the  Washington. 
DC/Baltimore,  MD  pay  area.  The  pay 
raise  in  1996  for  Federal  General 
Schedule  employees  working  in  the 
Washington,  DC/Baltimore,  MD 
metropolitan  pay  area  is  2.54  percent; 
therefore,  the  tolerance  petition  fees  are 
buina  increased  2.54  percent.  The  entire 
»e«  schedule.  §  180.33,  is  presented  for 
the  reader's  convenieiu  p  (All  fees  have 
been  rounded  to  the  nearest  $25.00.) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dated:  April  16, 1996. 
Daniel  M.  Barolo. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346h  and  371. 

2.  Section  180.33  is  revised  to  read  as 
follows: 

§  180.33    Fees. 

(a)  Each  petition  or  request  for  the 
establishment  of  a  new  tolerance  or  a 
tolerance  higher  than  already 
established,  shall  be  accompanied  by  a 
fee  of  $61,950.  plus  $1,550  for  each  raw 
agricultural  commodity  more  than  nine 
on  which  the  establishment  of  a 
tolerance  is  requested,  except  as 
provided  in  paragraphs  (b).  (d),  and  (h) 
of  this  section. 

(b)  Each  petition  or  .request  for  the 
establishment  of  a  tolerance  at  a  lower 
numerical  level  or  levels  than  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  or  for  the 
establishment  of  a  tolerance  on 
additional  raw  agricultural  commodities 
at  the  same  numerical  level  as  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  shall  be 
accompanied  by  a  fee  of  $14,175  plus 
$950  for  each  raw  agricultural 
commodity  on  which  a  tolerance  is 
requested. 

(c)  Each  petition  or  request  for  an 
exemption  from  the  requirement  of  a 
tolerance  or  repeal  of  an  exemption 
shall  be  accompanied  by  a  fee  of 
$11,425. 

(d)  Each  petition  or  request  for  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 


tolerance  shall  be  accompanied  by  a  fee 
of  $24,750  except  as  provided  in 
paragraph  (e)  of  this  section.  A  petition 
or  request  to  renew  or  extend  such 
temporary  tolerance  or  temporary 
exemption  shall  be  accompanied  by  a 
fee  of  $3,500. 

(e)  A  petition  or  request  for  a 
temporary  tolerance  for  a  pesticide 
chemical  which  has  a  tolerance  for  other 
uses  at  the  same  numerical  level  or  a 
higher  numerical  level  shall  be 
accompanied  by  a  fee  of  $12,350  plus 
$950  for  each  raw  agricultural 
commodity  on  which  the  temporary 
tolerance  is  sought. 

(f)  Each  petition  or  request  for  repeal 
of  a  tolerance  shall  be  accompanied  by 
a  fee  of  $7,750.  Such  fee  is  not  required 
when,  in  connection  with  the  change 
sought  under  this  paragraph,  a  petition 
or  request  is  filed  for  the  establishment 
of  new  tolerances  to  take  the  place  of 
those  sought  to  be  repealed  and  a  fee  is 
paid  as  required  by  paragraph  (a)  of  this 
section. 

(g)  If  a  petition  or  a  request  is  not 
accepted  for  processing  because  it  is 
technically  incomplete,  the  fee,  less 
$1,550  for  handling  and  initial  review, 
shall  be  returned.  If  a  petition  is 
withdrawn  by  the  petitioner  after  initial 
processing,  but  before  significant 
Agency  scientific  review  has  begun,  the 
fee,  less  $1,550  for  handling  and  initial 
review,  shall  be  returned.  If  an 
unacceptable  or  withdrawn  petition  is 
resubmitted,  it  shall  be  accompanied  by 
the  fee  that  would  be  required  if  it  were 
being  submitted  for  the  first  time. 

(h)  Each  petition  or  request  for  a  crop 
group  tolerance,  regardless  of  the 
number  of  raw  agricultural  commodities 
involved,  shall  be  accompanied  by  a  fee 
equal  to  the  fee  required  by  the 
analogous  category  for  a  single  tolerance 
that  is  not  a  crop  group  tolerance,  i.e., 
paragraphs  (a)  through  (f)  of  this  section, 
without  a  charge  for  each  commodity 
where  that  would  otherwise  apply. 

(i)  Objections  under  section  408(d)(5J 
of  the  Act  shall  be  accompanied  by  a 
fifing  fee  of  $3, 100. 

(j)(1 )  In  the  event  of  a  referral  of  a 
petition  or  proposal  under  this  section 
to  an  advisory  committee,  the  co.sts  shall 
be  borne  by  the  person  who  requests  the 
referral  of  the  data  to  the  advisory 
committee. 

(2)  Costs  of  the  advisory  committee 
shall  include  compensation  for  experts 
as  provided  in  §  180.11(c)  and  the 
expenses  of  the  secretariat,  including 
the  costs  of  duplicating  petitions  and 
other  related  material  referred  to  the 
committee. 

(3)  An  advance  deposit  shall  be  made 
in  the  amount  of  $30,950  to  cover  the 
costs  of  the  advisory  committee.  Further 


advance  deposits  of  $30,950  each  shall 
be  made  upon  request  of  the 
Administrator  when  necessary  to 
prevent  arrears  in  the  payment  of  such 
costs.  Any  deposits  in  excess  of  actual 
expenses  will  be  refunded  to  the 
depositor. 

[k]  The  person  who  files  a  petition  for 
judicial  review  of  an  order  under 
section  408(d)(5)  or  (e)  of  the  Act  shall 
pay  the  costs  of  preparing  the  record  on 
which  the  order  is  based  unless  the 
person  has  no  financial  interest  in  the 
petition  for  judicial  review. 

(1)  No  fee  under  this  section  will  be 
imfHJsed  on  the  Inter-Regional  Research 
Project  Number  4  (IR-4  Program). 

(m)  The  Administrator  may  waive  or 
refund  part  or  all  of  any  fee  imposed  by 
this  section  if  the  Administrator 
determines  in  his  or  her  sole  discretion 
that  such  a  waiver  or  refund  will 
promote  the  public  interest  or  that 
payment  of  the  fee  would  work  an 
unreasonable  hardship  on  the  person  on 
whom  the  fee  is  imposed.  A  request  for 
waiver  or  refund  of  a  fee  shall  be 
submitted  in  writing  to  the 
Environmental  Protection  Agency. 
Office  of  Pesticide  Programs. 
Registration  Division  (7505C), 
Washington,  DC  20460.  A  fee  of  $1,550 
shall  accompany  every  request  for  a 
waiver  or  refund,  except  that  the  fee 
under  this  sentence  shall  not  be 
imposed  on  any  person  who  has  no 
financial  interest  in  any  action 
requested  by  such  person  under 
paragraphs  (a)  through  (k)  of  this 
section.  The  fee  for  requesting  a  waiver 
or  refund  shall  be  refunded  if  the 
request  is  granted. 

(n)  All  deposits  and  fees  required  by 
the  regulations  in  this  part  shall  be  pairi 
by  money  order,  bank  draft,  or  certified 
check  drawn  to  the  order  of  the 
Environmental  Protection  Agency  All 
deposits  and  fees  shall  be  forwarded  to 
the  Environmental  Protection  Agency. 
Headquarters  Accounting  Operations 
Branch,  Office  of  Pesticide  Programs 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh.  PA  15251.  The  payments 
should  be  specifically  labeled 
"Tolerance  Petition  Fees"  and  should  be 
accompanied  only  by  a  copy  of  the  letter 
or  petition  requesting  the  tolerance.  The 
actual  letter  or  petition,  along  with 
supporting  data,  shall  be  forwarded 
within  30  days  of  payment  to  the 
Environmental  Protection  Agency. 
Office  of  Pe^.ticlde  Programs. 
Registration  Division.  (7504C) 
Washington.  DC  20400.  A  petition  will 
not  be  accepted  for  processing  until  the 
required  fees  have  been  submitted  A 
petition  for  which  a  waiver  of  fees  has 
been  requested  will  not  be  accepted  for 
processing  until  the  fee  has  been  waived 
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or,  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  nolict  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  after  scientific 
review  has  begun  on  a  petition. 

(o)  This  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale.  In  addition, 
processing  costs  and  fees  will 
periodically  be  reviewed  and  changes 
will  be  made  to  the  schedule  as 
necessary.  When  automatic  adjustments 
are  made  based  on  the  GS  pay  scale,  the 
new  fee  schedule  will  be  published  in 
the  Federal  Register  as  a  Final  Rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  in  the  rule. 
When  changes  are  made  based  on 
periodic  reviews,  the  changes  will  be 
subject  to  public  comment. 

IFR  Doc.  96-10918  Filed  5-2-96:  8:45  ami 
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40  CFR  Part  180 

[PP  4F4406/R2222;  FRL-«358-S] 

RIN  207a-AB78 

Tefluthrin;  Renewal  of  Time-limited 
Tolerances 

AGB4CY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


UMI 


summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  pyrethroid  tefluthrin  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  (RAC)  corn,  fresh  (including 
sweet  K  +  CWHR)  at  0.06  parts  per 
million  (ppm),  and  corn,  forage  and 
fodder,  sweet  at  0.06  ppm  and  renews 
time-limited  tolerances  for  tefluthrin  on 
the  RAC's  corn,  grain,  field,  and  pop; 
com  forage  and  fodder,  field  and  pop. 
These  regulations  to  establish  maximum 
permissible  levels  for  residues  of  the 
chemical  and  renew  tolerances  were 
requested  in  a  petition  submitted  by 
Zeneca  Ag  Products. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  3,  1996. 
ADDRESSES:  Written  objections  .ind 
hearing  requests,  identified  by  the 
document  control  number.  |PP  4F4406/ 
R2222I,  may  he  submitted  to:  Hearing 
Cleric  (A-1900),  Environment.TJ 
Protection  Agency,  Rm.  M3708,  401  M 
St..  SW..  Washington.  DC  20460  A  copy 
of  any  objections  and  hearing  re(|uests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Res[,onse  and  Program  Resouri.es 
Branch,  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [PP  4F4406/R2222I  .  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca.  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  200,  CM#2,  1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202  (703) 
305-6100;  e-mail: 
larocca.george@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  February  8. 1995  (60  FR 
7540)(P'RL-4926-4),  which  announced 
that  Zeneca  Ag  Products  had  submitted 
pesticide  petition  (PP)  4F4406  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d  ),  establish  a  tolerance 
for  the  combined  residues  of  the 
insecticide  tefiuthrin  (2,3,5,6-tetranuro- 
4-methylphenyl)methyl-(l  alpha,  3 
o/p/io)-(Z)-(±)'-3(2-chloro-3,3,3-trinuoro- 
l-propenyl)-2,2- 

dimethylcyclopropanecarboxvlate)  and 
its  metabolite  (Z)-3-(2-chloro-"3,3,3- 
,trinuroro-l-propenyl)-2,2- 
(limethylcyclopropanecarboxylic  acid, 
in  or  on  the  raw  agricultural  commodity 
corn,  fresh  (including  sweet  K  +  CWHR) 


at  0.06  ppm.  and  com,  forage  and 
fodder,  sweet  at  0.06  parts  per  million 
(ppm). 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
and  metabolism  data  considered  in 
support  of  the  tolerance  are  discussed  in 
detail  in  related  documents  published 
in  the  Federal  Register  of  February  1, 
1989  (54  FR  5080). 

A  dietary  exposure/risk  assessment 
was  performed  for  teflutrhin  on  sweet 
com  using  a  Reference  Dose  (RfD)  of 
0.005  mg/kg/day.  based  on  a  no- 
observed-effect-level  (NOEL)  of  0.5  mg/ 
kg  bwt/day  from  a  1-  year  dog  feeding 
study  with  an  uncertainty  factor  of  100. 
The  endpoint  of  concern  was  increased 
incidence  of  ataxia.  The  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  from  established  tolerances 
utilizes  0.41%  of  the  RfD  for  the  U.  S. 
population  or  0.69%  of  the  RfD  if  the 
new  tolerance  is  granted.  Established 
tolerances  utilize  1.06%  of  the  RfD  for 
nonnursing  infants  less  than  1  year  old, 
the  subgroup  with  the  highest  estimated 
exposure  to  tefluthrin  residues  or  1.71% 
of  the  RfD  if  the  new  tolerance  is 
granted. 

Generally  speaking.  EPA  has  no  cause 
for  concern  if  total  residue  contribution 
for  published  and  final  tolerances  is  less 
than  the  RHD. 

The  nature  of  tefluthrin  residue  in 
plants  and  animals  for  this  com  use  is 
adequately  understood.  The  residues  of 
concern  is  tefluthrin  and  its  metabolite. 
There  is  no  reasonable  expectation  of 
secondary  residues  in  animal  tissues 
and  milk  from  the  use  as  delineated  in 
40  CFR  180.6(a)(3).  An  adequate 
analytical  method,  gas  liquid 
chromatography  with  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  The  enforcement 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration,  and  is 
published  in  the  Pesticide  Analytical 
Manual  Vol.  II  (PAM  II). 

In  the  Federal  Register  of  September 
30,  1994  (59  FR  49824)  EPA  amended 
40  CFR  180.440  by  extending  to 
November  15,  1995  tolerances  of  0.06 
ppm  for  residues  of  tefiuthrin  in  or  on 
field  and  pop,  corn  grain  including, 
forage  and  fodder.  The  tolerances  were 
extedned  to  coincide  with  the  extension 
of  the  conditional  registration  of  this 
pesticide  to  allow  time  for  EPA  to 
review  data  and  complete  an  aquatic 
risk  assessment  for  use  on  field  and  pop 
corn.  The  basis  for  the  extension  is 
discussed  in  detail  in  the  above  Federal 
Register  notice.  On  November  14.  1995 
EPA  again  amended  the  conditional 


registration  of  this  pesticide  on  field  and 
pop  com  by  extending  the  expiration 
date  to  November  15,  1996.  The 
registration  was  amended  and  extended 
for  an  additional  year  to  allow  time  for 
submission  and  evaluation  of  additional 
data/information  on  aquatic  risk 
mitigation,  specifically,  surface-water 
runoff  data.  Zeneca  Ag  Products 
submitted  this  information  on  December 
1, 1995. 

To  be  consistent  with  the  extension 
issued  for  the  conditional  registration 
the  Agency  is  renewing  the  tolerances 
on  field  and  pop  corn  grains,  including 
their  forage  and  fodder,  with  an 
expiration  date  of  November  15, 1997  to 
cover  residues  expected  to  result  from 
use  during  the  period  of  conditional 
registration. 

With  re,spect  to  the  additional  use  of 
tefiuthrin  on  sweet  com,  the  Agency 
concluded  that  this  additional  use 
would  not  cause  a  significant  increase 
in  the  risk  of  adverse  effects  to  the 
environment.  This  conclusion  was 
premised  mainly  on  the  following: 

1.  The  directions  for  use  and 
precautions  for  use  of  tefiuthrin  on 
sweet  corn  are  identical  to  the  current 
directions  for  use  for  tefiuthrin  on  field 
and  pop  corn. 

2.  Current,  interim  aquatic  risk 
mitigation  measures  approved  for  use 
on  field  and  pop  com  will  also  be  used 
for  application  on  sweet  com. 

To  be  consistent  with  the  conditional 
registration  and  renewal  on  field  and 
pop  com  the  Agency  is  issuing  a 
conditional  registration  with  an 
expiration  date  of  November  15,  1996 
and  establishing  a  time-limited 
tolerance  on  sweet  com  and  its  forage 
and  fodder  with  an  expiration  date  of 
November  15, 1997  to  cover  residues 
expected  to  result  from  use  during  the 
period  of  conditioanl  registration. 

Upon  evaluation  of  the  additional 
data/information  required  as  a  condition 
of  the  registration  for  this  insecticide  on 
com  the  Agency  will  reassess  the 
tolerances  and  the  registration,  and  if 
appropriate,  will  issue  permanent 
tolerances  and  an  unconditional 
registration  for  the  insecticide  on  com. 

Residues  remaining  in  or  on  the  above 
commodities  after  expiration  of  these 
tolerances  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of  and  in 
accordance  with  the  provisions  of  the 
conditional  registration. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  will  protect 


the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is  • 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  he  granted  if 
the  Administrator  detemiines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
IPP  4F4406/R22221  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

The  official  record  for  .this 
mlemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 


in  the  official  rule-making  rec;ord  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  teginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  mie  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  govemments  or 
communities  (also  known  as 
"economically  significant '):  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  ahering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  .set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Ai :t  (Pub.  L  9- 
354,94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  e.stablishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

In  addition,  this  action  does  not 
impose  any  enforceable  duty,  or  contain 
any  "unfunded  mandates"  as  described 
in  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (PL.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28. 1993),  entitled  Enhancing 
the  Intergovenmental  Partnership,  or 
special  considerations  as  required  by 
Executive  Order  12898  (59  FR  7fi29.' 
Febmary  16,  1994). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 


19854 


Federal  Register  /  Vol.  61.  No.  87  /  Friday,  May  3,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  87  /  Friday,  May  3,  1996  /  Rules  and  Regulations 


19855 


Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  ApriU.  1996. 

Susan  Lewis, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  180.440,  and  the  table 
therein  to  read  as  follows: 

§  180.440    Tefluttirin;  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15,  1997,  are  established  for  the 
combined  residues  of  the  insecticide 
tefluthrin  (2,3,5,6-tetrafluro-4- 
methylphenyl)methyl-(l-a7p/io,  3- 
aip/ia}-(Z)-(±)-3(2-chloro-3,3,3-trifluoro- 
l-propenyl)-2,2- 

dimethylcyclopropanecarboxylate)  and 
its  metabolite  (Z)3-3-(2-chloro-3,3,3- 
trifluro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylic  acid 
raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

Com,  grain,  field  and  pop 

Com,  forage  and  fodder,  field, 
pop  and  sweet  « 

0.06 
0.06 

Corn,  fresh  (including  sweet  K 
andCWHR)  

0.06 

UMI 
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40  CFR  Part  180 

[OPP-300410A;  FflL-535»-6] 

Xanthan  Gum-Modlf)ed,  Produced  by 
the  Reaction  of  Xanthan  Gum  and 
Glyoxal;  Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  exempts 
xanthan  gum-modified,  produced  by  the 
reaction  of  xanthan  gum  and  glyoxal 
(maximum  0.3%  by  weight)  from  the 
requirement  of  a  tolerance  when  used  as 
a  surfactant  in  pesticide  formulations. 
This  regulation  was  requested  by 
Rhone-Poulenc,  Inc..  pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 


EFFECTIVE  DATE:  This  regulations 
becomes  effective  on  May  3, 1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (OPP- 
300410A],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  bearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
tiled  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  1OPP-300410A].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATKM  COffTACT:  By 
mail:  Amelia  M.  Acierto,  Registration 
Support  Branch.  Registration  Division 
(7505W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  2800  Crystal  Drive; 
North  Tower,  Arlington,  VA,  (703)-308- 
8375,  e-mail: 

acierto.amelia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  7,  1996  (61 
FR  4621)  (FRL-^994-^).  EPA  issued  a 
pesticide  petition  (PP)  2E04084  ft-om 
Rhone-Poulenc.  Inc..  CN  7500, 
Cranbury,  NJ  08512-7500,  requesting 


that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  21  U.S.C.  346a(e), 
propose  to  amend  40  CFR  180.1001(c) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  xanthan 
gum,  modified,  produced  by  the 
reaction  of  xanthan  gum  and  glyoxal 
(maximum  0.3%  by  weight)  when  used 
as  a  surfactant  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

Based  upon  a  review  of  the  data 
submitted  and  a  review  of  its  use,  EPA 
has  found  that,  when  used  in 
accordance  with  good  agricultural 
practice,  this  ingredient  is  useful  and  a 
tolerance  is  not  necessary  to  protect  the 
pubUc  health.  Therefore,  EPA  is 
exempting  xanthan  gum-modified, 
produced  by  the  reaction  of  xanthum 
gam  and  glyoxal  (maximum  0.3%  by 
weight)  fi-om  the  requirement  of  a 
tolerance  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  vrith  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [OPP- 
300410A]  (including  any  comments  and 
data  submitted  electronically).  A  public 


version  of  this  record,  inclviding 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Respon.se  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 


received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 


Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated;  April  3.  1996. 
Susan  Lewis. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  Section  180.1001,  paragraph  (c).  the 
table  is  amended  by  adding 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§180.1001    Exemptions  from  the 
requirements  aH  a  tolerance. 


(c)* 


Ingredients 

Limits 

Uses 

*              • 

•               •                * 

•              • 

Xanthan  gum-modified,  produced  by  the  reaction  of 
xanthan    gum    and    glyoxal    (maximum    0.3%    by 
weight). 

Not  more  than  0.5%  of  pes- 
ticide formulation. 

Surfactant 

■♦              • 

•              •              • 

•              • 
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BILUNG  CODE  e6a»-60-F 

40  CFR  Part  180 

[PP  5F4600/5H5733/R2233;  FRL~6364-6] 

RIN  2070-AB18 

Imidacloprid;  Pesticide  Tolerance 

AGSiCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

StMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
(l-((6-chloro-3-pyridinyl)methyl]-N- 
nitro-2-imidazolidinimine)  and  its 
metabolites  in  or  on  pome  fruits.  Bayer 
Corporation  (formerly  Miles,  Inc.) 
requested  this  regulation  to  establish 
these  maximum  permissible  levels  for 
residues  of  the  insecticide. 
EFFECTIVE  DATES:  This  regulation 
became  effective  April  19,  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (PP  5F4600/ 


5H5733/R22331,  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  M3708,  401  M 
St.,  SW.,  Washington,  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132.  CM  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  An  electronic 
copy  of  objections  and  hearing  requests 
filed  with  Hearing  Clerk  may  be 
submitted  to  OPP  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address;  Rm.  207.  CM  #2.  1921 
Jefferson  Davis  Highway.  Arlington.  VA, 
(703)  305-6386;  e-mail: 
edwards.dennis@epamail.epa.gov. 

SUPPLEMB4TARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 
of  November  15,  1995  (60  FR  57423), 
which  announced  that  Bayer 
Corporation,  8400  Hawthorn  Road.  P.O. 
Box  4913,  Kansas  City.  MO  64120-0013. 
had  submitted  pesticide  petition 
5F4600/5H5733  to  EPA  requesting  that 
the  Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C 
346a(d),  establish  tolerances  for  residues 
of  the  insecticide  l-|(6-chloro-3- 
pyridinyl)methyl|-N-nitro-2- 
imidazolidinimine  in  or  on  pome  fruit 
(fresh  fruit)  including  apple,  pear, 
crabapple,  loquat.  mayhaw,  pear 


19856  Federal  Register  /  Vol.  61.  No.  87  /  Friday,  May  3.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  87  /  Friday,  May  3,  1996  /  Rules  and  Regulations 


19857 


UMI 


(oriental)  and  quince,  at  O.B  ppm  and  a 
Food  Additive  Tolerance  (FAT)  5H5733 
in  or  on  apples,  pomace  (wet  or  dried) 
at  4.(3  ppm.  There  vvere  no  comments  or 
request  tor  referral  to  an  advisory 
committee  received  in  response  to  this 
notice  of  filing.  Subsequent  to  the  notice 
of  filing  Bayer  submitted  a  revised 
Section  F  deleting  the  4  ppm  apple 
pomace  tolerance  that  was  proposed  in 
the  pome  fruit  petition  The  reason 
apple  pomace  was  deleted  is  because 
dried  apple  pomace  is  no  longer 
considered  a  significant  livestock 
feedstuff  in  the  Agency's  September 
19fl.5  revised  Table  II  and  there  is  no 
significant  concentration  from  apples  to 
wet  apple  pomace. 

All  relevant  materials  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOFL)  of  100  ppm  (8  mg/kg/bwt);  rat 
and  rabbit  developmental  toxicity 
studies  were  negative  at  doses  up  to  3Q. 
mg/kg/bwt  and  24  mg/kg/bwt, 
respectively. 

2.  A  2-year  rat  feeding/carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  study 
and  had  a  NOEL  of  100  ppm  (5.7  mg/ 
kg/bwt  in  male  and  7.6  mg/kg/bwt 
female)  for  noncarcinogenic  effects  that 
included  decreased  body  weight  gain  in 
females  at  300  ppm  and  increased 
thyroid  lesions  in  males  at  300  ppm  and 
females  at  900  ppm. 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1.250  ppm  (41  mg/kg/bwt). 

4.  A  2-year  mou.se  carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  conditions  of  the  study 
and  that  had  a  NOEL  of  1.000  ppm  (208 
mg/kg/day). 

There  is  no  cancer  risk  associated 
with  exposun!  to  this  chemical. 
Imidacloprid  has  b^en  classified  under 
"Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dose  (RfD)  Committee. 

The  reference  dose  (RfD)  based  on  the 
2-year  rat  feeding/ carcinogenic  study 
with  a  NOEL  of  .5.7  mg/kg/bwt  and  100- 
fold  uncertainly  factor,  is  calculated  to 
be  0.0.'>7  mg/kg/bwt.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  published  uses  is  0.008187  nig/kg/ 
bwt/day  utilizing  14.4%  of  the  RfD.  The 
tolerance  will  increase  the  TMRC  by 
.000154  mg/kg/day  representing  an 
increase  in  the  ADI  of  0.3%.  Thus  the 
TMRC  will  be  .008340  mg/kg/day 
utilizing  14.6%  of  the  RfD.  For  exposure 
of  the  most  highly  exposured  subgroups 
in  the  population,  children  (ages  1-6). 
the  TMRC  for  the  tolerances  is  0.016570 
mg/kg/day.  This  is  equal  to  29.1%  of  the 


RfD.  Dietary  exposure  from  the  existing 
uses  and  proposed  use  will  not  exceed 
the  reference  dose  for  any 
subpopulation  (including  infants  and 
children)  based  on  the  information 
available  from  EPA's  Dietary  Risk 
Evaluation  System. 

The  nature  of  the  imidacloprid 
residue  in  plants  and  livestock  is 
adequately  understood.  The  residues  of 
concern  are  combined  residues  of 
imidacloprid  and  it  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  calculated  as  imidacloprid. 
The  analytical  method  is  a  common 
moiety  method  for  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridiyl  moiety  using  a 
permanganate  oxidation,  silyl 
derivatization,  and  capillary  GC-MS 
selective  ion  monitoring.  Imidacloprid 
and  its  metabolites  are  stable  in  the 
commodities  when  frozen  for  at  least  24 
months.  There  are  adequate  amounts  of 
geographically  representative  crop  field 
trial  data  to  show  that  combined 
residues  of  imidacloprid  and  its 
metabolites,  all  calculated  as 
imidacloprid,  will  not  exceed  the 
proposed  tolerance  when  used  as 
directed. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

This  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerance  is 
sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  these 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Obje<:tions  and  hearing  requests  must  be 
fded  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objetnion  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 


upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  Having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  April  19.  1996. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.472(a)  is  amended  in 
the  table  therein  by  adding  in 
alphabetical  order  the  following 
commodity  to  read  as  follows: 

§180.472    1-[(6-Chloro-3-pyridlnyl)mettiyq- 
N-nltro-2-lmidazolidinimin0;  tolerances  for 
fMldues. 

(a)     • 


r/>rnnvv4ihi  Pats  per  mil- 

Commodity  ,.^ 


Pome  fruits  crop  group 


0.6 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7640] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  Usted  in  the  third 
column  of  the  following  tables. 


ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417.  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  pubUc  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective^iate 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibiUty  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  pubUshed  in 
the  Federal  Register. 

In  addition,  me  Federal  Emergenc\' 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubhshed.  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  writh  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 


(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Acting  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulators- 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended.  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  pubUc  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statuton.' 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  underthe  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30.  1993.  Regulatorv 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federahsm. 
October  26, 1987.  3  CFR,  1987  Comp., 
p.  252. 
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Executive  Order  12778,  Civil  fustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991.  56  FR 
55195,  3  CFR,  1991  Comp..  p.  309. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

I.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


Authority:  42  U  S.C.  4001  et  seq.; 
Reorganization  Plan  No.  .1  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979(x)mp.,p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Date  certain 

federal  assist- 

State and  location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

ance  no  longer 
available  in 
special  flood 

hazard  areas 

Region  ill 

Pennsylvania: 

German,  township  of.  Fayette  County 

421627 

March   1.   1977,  Emerg..  April   16.   1991. 
Reg.;  May  6.  1996.  Susp. 

May  6,  1996 

May  6,  1996. 

Region  IV 

Georgia. 

Jasper  County,  unincorporated  areas 

130519 

January  24,  1995.  Emerg.;  May  6.  1996. 
Reg.;  May  6,  1996.  Susp. 

do  

Do. 

Tella'r  County,  unincorporated  areas  ... 

130166 

November  9.  1994.  Emerg.;  May  6,  1996. 
Reg.;  May  6.  1996.  Susp. 

do  

Do. 

North  Carolina   Ashevide.  aty  of.  Bun- 

370032 

June   30,    1976,    Emerg.;   July    16,    1980, 

do  

Do. 

combe  County 

Reg.;  May  6,  1996,  Susp. 

Region  V 

Indiana     Warnck    County,    unincorporated 

180418 

Apnl    11,    1975,    Emerg.;   May    17,    1982, 

do 

Do. 

areas 

Mictiigan: 

Allen  Park,  city  of,  Wayne  County  

Reg.;  May  6.  1996,  Susp. 

260217 

Marcti    23,    1973.    Emerg.;    February    17, 

do 

Do. 

1982.  Reg.;  May  6,  1996.  Susp. 

Deart)orn.  city  of,  Wayne  County  

2602^0 

March   9.    1973,    Emerg.;   April   20.    1979, 
Reg.;  May  6,  1996,  Susp. 

do  

Do. 

Deartxjrn     Heights,     city     of,     Wayne 

260221 

January  12,  1973.  Emerg.;  May  2.  1983. 

do  

Do. 

County. 

Reg.;  May  6,  1996,  Susp. 

Selma,  township  of,  Wexford  County  ... 

260757 

Apnl    7.    1986,    Emerg.;    September    30, 
1988,  Reg.;  May  6.  1996,  Susp. 

do  

Do. 

Taylor,  city  of,  Wayne  County 

260728 

November  25,    1986,   Emerg.;   November 
25,  1986,  Reg.;  May  6.  1996,  Susp. 

do  

Do. 

Region  VI 

OI<lahoma 

Pauls  Valley,  city  of,  Garvin  County   ... 

400246 

December  9.  1976.  Emerg.;  September  17, 
1980,  Reg.;  May  6.  1996.  Susp. 

do 

Do. 

Stillwater,  city  of,  Payne  County    

405380 

Apnl  30.    1971.   Emerg.;   June  22.    1973. 
Reg.;  May  6,  1996,  Susp. 

do  

Do. 

Region  VII 

Colorado   Lafayette,  city  of.  Boulder  Coun- 

080026 

August  7.  1975,  Emerg.;  March  18,  1980. 

do  

Do. 

ty 

Reg.;  May  6,  1996,  Susp. 

Region  1 

230195 

July    23,    1975,    Emerg.;    May    15,    1991, 
Reg.;  May  20,  1996  Susp. 

May  20.  1996  

May  20.  1996. 

Region  X 

Washington    King  County,   unincorporated 

530071 

October  13,  1972,  Emerg.;  September  29, 

do  

Do. 

areas 

1978,  Reg.;  May  20,  1996,  Susp. 

Code  lor  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Rein —Reinstatement;  Susp.— Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Fl(X)d  Insurance.") 

Issued:  April  25,  1996. 
Richard  W.  Krimm, 
Acting  Associate  Director.  Mitigation 
Directorate 
IFR  Doc.  96-11040  Filed  5-2-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  15 
CGD  94-041] 
RIN 2115-92 

Radar-Observer  Endorsement  for 
Operators  of  Uninspected  Towing 
Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Reopening  of  comment  period 
on  interim  rule. 


UMI 


SUMMARY:  The  Coast  Guard  is  reopening 
the  period  for  public  comment  on  its 
interim  rule  requiring  a  radar-observer 
endorsement  for  operators  of 
uninspected  towing  vessels.  It  would 
like  public  help  in  clarifying  certain 
issues. 

DATES:  Comments  must  be  received  on 
or  before  July  2.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  [CGD  94-041). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW,,  Washington,  DC 
20593-09001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Don  Darcy,  Project  Manager, 
Marine  Safety  and  Environmental 
Protection,  Office  of  Maritime  Personnel 
Qualifications  (G-MOS-1)  (202)  267- 
0221. 

SUPPLEMENTARY  INFORMATION:  On 
October  26,  1994,  the  Coast  Guard 
published  an  interim  rule  requiring  a 
radar-observer  endorsement,  with 
appropriate  training,  for  licensed 
masters,  mates,  and  operators  of  radar- 
equipped  uninspected  towing  vessels  8 
meters  (approximately  26  feet)  or  more 


in  length  [59  FR  53754).  This  rule 
requires  every  licensed  person  to  hold 
either  an  endorsement  as  a  radar- 
observer  or,  if  he  or  she  holds  a  valid 
license  issued  before  February  15,  1995, 
a  certificate  from  a  radar-operation 
course.  In  response  to  comments  from 
members  of  the  regulated  public,  the 
Coast  Guard  published  an  amendment 
to  the  interim  rule  on  February  14,  1995 
160  FR  83081.  which  changed  the  date 
by  which  the  radar-observer 
endorsement  or  the  radar-operation 
course  certificate  would  be  required: 
from  February  15,  1995,  to  June  1,  1995. 
The  effective  date  of  the  interim  rule 
remained  and  remains  June  1, 1995. 

Further  evaluation  of  the  interim  rule 
by  the  Coast  Guard  revealed  certain 
issues  that  require  clarification. 
Therefore,  the  Coast  Guard  has  decided 
to  reopen  the  comment  period. 

Request  for  Comments 

The  Coast  Guard  encourages 
intere.sted  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  There  is  no  need 
to  refile  comments  already  submitted. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  rulemaking  (CGD  94-041] 
and  the  specific  section  of  the  interim 
rule  to  which  each  comment  applies, 
and  give  the  reason  for  each  comment. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  the  interim  rule 
in  view  of  the  comments. 

Although  the  Coast  Guard  invites 
comments  on  any  feature  of  the  interim 
rule,  it  specifically  invites  comments  on 
the  following: 

Section  10.305(c)(2)(iii)(C).  Should 
the  Coast  Guard  require  the 
determination  of  the  course  and  speed 
of  another  vessel  for  inland  routes? 

Section  10.305lc)(2l(iii)(D).  Should 
the  Coast  Guard  require  the 
determination  of  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking,  or 
overtaken  vessel  for  inland  routes?  On 
most  inland  routes,  towing  vessels  have 
a  one-person  watch  in  the  wheelhouse 
and  may  compromise  the  safety  of  the 
tow  if  they  were  required  to  do  this. 

Section  10.480(f).  Currently  an 
endorsement  as  radar  observer  issued 
under  this  section  is  valid  for  five  years 
after  the  month  of  issuance  of  the 


certificate  of  training  from  a  course 
approved  by  the  Coast  Guard.  Should 
there  be  a  2  year  window  of 
acceptability  to  the  renewal  date  of  the 
license  to  bring  the  two  dates  together 
and  eliminate  an  exp>ensive  licen.se 
transaction?  This  would  make  the 
normal  validity  of  the  endorsement  5 
years,  but  not  to  exceed  7  years. 

Dated:  April  25,  1996. 

Joseph  J.  Angelo, 

Director  for  Standards.  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  96-10999  Filed  5-2-96;  8:45  ami 
aaimc  cooe  4«ia-i4-M 


Surface  Transportation  Board 

49  CFR  Parts  1051.  1053  and  1312 
[Ex  Parte  No.  MC-180  (Sub-No.  3)] 

Regulations  Implententing  Section  7  of 
the  Negotiated  Rates  Act  of  1993 

AGBICY:  Surface  Transportation  Board 

(Board).' 

ACTION:  Final  Rule;  Termination  of 

Proceeding. 

SUMMARY:  The  Board  is  rescinding  the 
rules  previously  issued  by  the  Interstate 
Commerce  Commission  (ICC)  in  this 
proceeding  concerning  the  off-bi)i 
discounting  provisions  of  section  7  of 
the  Negotiated  Rates  Act  of  1993  (NRA), 
and  terminating  the  proceeding.  The 
ICC  Termination  Act  of  1995  repealed 
and  did  not  reenact  the  requirement  that 
the  ICC,  or  any  agency,  issue  or 
maintain  regulations  to  carry  out  the 
remaining  requirements  of  section  7. 

EFFECTIVE  DATE:  The  action  is  effective 

on  May  3,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Martin.  (202)  927-6033  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721]. 

SUPPLEMENTARY  INFORMATION:  In  aCLOrd 
with  section  7  of  the  NRA.  Public  Law 
No  103-180.  the  ICC  adopted 
regulations  relating  to  off-bill 
discounting.  Regs.  Implementing  §  7  of 
the  Negotiated  Hates  Act  1993.  9 
I.C.C.2d  1263  (1993).  The  rules,  which 
were  published  at  59  FR  2303  (Jan.  14. 
1994),  prohibited,  except  as  to  certain 
services,  motor  common  and  contract 
carriers  of  property  from  providing  "off- 
bill  discounting."  Off-bill  discounting  is 
a  practice  by  which  a  carrier  provides  a 
reduction  in  a  tariff  rate  or  contract  rate 


'  The  ICC  Terminalion  .'\a  nf  1995   Pub   1.   Nc 
104-88.  109  Stat.  803  (lC(n"A).  which  was  enacted 
on  IJecejnber  29  1995.  and  took  effect  on  |anuai-v 
1.  1996,  abolished  the  Interstate  Commeife 
Commission  and  transferred  certain  functions  and 
proceedings  to  the  Board 
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to  a  person  who  does  not  pay  the  freight 
charges  for  the  services  involved. 

Section  7  also  contained  other 
requirements  beyond  prohibiting  off-bill 
discounting.  To  implement  these 
provisions,  the  regulations  also  (1)  made 
it  unlawful  to  provide  misleading  or 
false  billing  information  to  a  carrier,  and 
(2)  required  that  freight  bills  disclose 
the  rates  and  reductions  or  allowances 
involved.  49  CFR  10,51. 

The  ICC  issued  a  further  order.  59  FR 
14,570,  March  19,  1994,  (served  March 
2:1.  1994)  responding  to  inquiries  it  had 
received  concerning  the  rules.  In  that 
order,  the  ICC  invited  additional 
(juestions  and  conmients  from  interested 
parties,  and  it  indicated  that  a  further 
decision  would  be  forthcoming.  A 
number  of  conunenfs  have  been  fded. 

Although  it  retained  (with 
modifications)  the  other  requirements  of 
section  7,  the  ICfTA  repealed  and  did 
not  reenact  the  former  statutory 
prohibition  against  off-bill  discounting. 
Sfe49  LI.S.C.  i;i70H.  Moreover,  the 
ICCTA  repealed  and  did  not  reenact  the 
requirement  that  the  ICt^  or  any  agency, 
issue  or  maintain  regulations  to  carry 
nut  the  remaining  retjuirements  of 
section  7.  Id.  Therefore,  the  regulations, 
including  the  prohibition  again.st  off-bill 
(iiscoutUiiig,  are  rescinded.' 


•  .Scf!i(in  ,!U4(.il  111  ihi'  KXri'.'X  pri>vi(lps  thai  "|t|hc 
H(i.iril  ih-ill  protiipllv  r«s<  iiul  .i!l  rc^ul.iluins 
esl.itilishenl  hv  llm  Iiitprsl.ili-  CmnnitTc  c  (limuiiissiun 


Consequently,  further  consideration 
of  the  comments  is  unnecessary,  and 
this  proceeding  is  terminated.' 

List  of  Subjects 

49  CFR  Part  1051 

Buses,  Freight,  Motor  Carriers, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1053 

Motor  contract  carriers. 

49  CFR  Part  1312 

Household  goods  freight  forwarders, 
Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs.  Water  carriers. 

Authority:  49  ll.S.C:.  721(a).  .Sections 
204(ii)  and  204(b)(.l)  of  the  ICC  Termination 
Act. 

rh-cidwi:  April  17.  1996. 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  .Simmons,  and  Commissioner 

()W(M1 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a).  title  49,  chapter  X  of  the 
Code  of  P'ederal  Regulations  is  amended 
as  set  forth  below: 


that  .ire  Iwsed  on  provision.s  of  law  repealed  and  not 
sutMildnlivpJv  reendcled  by  this  Art 

'  Se<:tion  204(b)(.'J)  of  ihp  ICLTA  provides  that. 
"ill  thi.'  ia.se  nf  a  proteedin(j  under  .i  provision  nf 
law  rHpcalli'dl,  and  nol  re^nac  led.  by  ihi.s  Act  such 
prociHidin^  shall  \>p  lermiiialcd." 


PART  1051— RECEIPTS  AND  BILLS 

1.  The  authority  citation  for  part  1051 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553,  49  U.S.C.  721(a), 
13710.  14122. 

§1051.2    [Amended] 

2.  In  §  1051.2,  the  introductory  text  of 
paragraph  (a)(1)  is  redesignated  as  the 
introductory  text  of  paragraph  (a)  and 
paragraphs  (a)(l)(i)  through  (a)(l)(xi)  are 
redesignated  as  paragraphs  (a)(1) 
through  (a)(ll),  and  paragraphs  (a)(2) 
and  (a)(3)  are  removed. 

PART  1053— [REMOVED] 

3.  Part  1053  is  removed. 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  RUNG 
OF  TARIFFS.  SCHEDULES  AND 
RELATED  DOCUMENTS  OF  MOTOR, 
PIPELINE  AND  WATER  CARRIERS, 
AND  HOUSEHOLD  GOODS  FREIGHT 
FORWARDERS 

4.  The  authority  citation  for  Part  1312 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  553,  49  U.S.C.  721(a), 
13702 

§1312.14    [Amended] 

5.  In  §  1312.14(a),  paragraph  (a)(4)  is 
removed. 

|FK  Doc.  9t>-l  1087  Filed  5-2-96;  8:45  ami 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  o1  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1005, 1007, 1011  and  1046 

Poclcet  No.  AO-388-A9,  et  al.;  DA-86-oe] 

Milk  in  the  Carolina  and  Certain  Other 
Marketing  Areas;  Nottee  of  Hearing  on 
Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  Orders 


7  CFR 
part 

Marketing  area 

Docket  t^o. 

1005 
1007 
1011 
1046 

Carolina  

Southeast  

Tennessee  Valley 

Louisville-Lexington- 
Evansvitle. 

AO-38&-A9 
AO-366-A38 
AO-251-A40 
AO-123-A67 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMIMARY:  a  public  hearing  is  being  held 
in  response  to  industry  requests  to 
amend  four  Southeastern  Federal  milk 
marketing  orders.  One  proposal  would 
provide  transportation  credits  for  bulk 
milk  that  is  imported  into  these  markets 
for  fluid  use.  Mid-America  Dairymen, 
Inc.,  the  proponent  of  the  proposed 
amendments,  has  requested  that  this 
issue  be  handled  on  an  emergency  basis. 
A  second  proposal  by  Milkco,  Inc.,  and 
Hunter  Farms.  Inc.,  would  specify,  in 
eacii  of  the  four  orders,  those  costs 
which  are  the  responsibility  of  the  plant 
operator  and  that  may  not,  accordingly, 
be  passed  on  to  producers  in  any 
manner. 

DATES:  The  hearing  will  convene  at  9:00 
a.m.  on  May  15,  1996. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Sheraton  Airport  Plaza  Hotel,  3315 
South  1-85  at  Bill  Graham  Parkway, 
Charlotte,  North  Carolina,  28208, 
(Telephone:  704/392-1200). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Division,  Room  2971,  South 
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Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Sheraton 
Airport  Plaza  Hotel,  3315  South  1-85  at 
Bill  Graham  Parkway.  Charlotte,  North 
Carolina,  28208  beginning  at  9:00  a.m.. 
on  May  15,  1996,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Carolina  and  certain  other  marketing 
areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  woilld 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with 
respect  to  proposal  number  one.  Since 
this  proposal  will  be  handled  on  an 
emergency  basis,  it  is  necessary  to 
provide  interested  parties  with  less  than 
15  days  notice  of  the  pubhc  hearing  to 
ensure  that  the  proposed  amendments, 
if  found  to  be  appropriate,  will  be 
effective  by  July  1,  1996. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 


employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(Ai  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition 
The  Act  provides  that  the  districi  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entr\-  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with 
four  copies  of  such  exhibits  for  the 
Official  Record.  Also,  it  would  be 
helpful  if  additional  copies  are  available 
for  the  use  of  other  participants  at  the 
hearing. 

List  of  Subjects  in  7  CFR  Parts  1005. 
1007, 1011, and  1046 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Parts 
1005,  1007.  10il,and  1046  continues  to 
read  as  follows: 
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PARTS  1005.  1007,  1011.  1046— 
[AMENDED] 

Authority:  7  H  .SC.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Mid-America  Dairymen, 
Inc. 

Proposal  No.  1.  Amend  7  CFK  Parts 
1005,  1007,  1011,  and  1046  as  follows: 

a.  Amend  ?j  lOXX.Bl  of  each  order  by 
redesignating  paragraph  (a)(4)  as 
paragraph  (a)(5),  paragraph  (a)(5)  as 
paragraph  (a)(6),  paragraph  (b)(5)  as 
paragraph  (b)(6),  paragraph  (b)(6)  as 
paragraph  (b)(7).  and  adding  new 
paragraphs  (a)(4)  and  (b)(5)  to  read  as 
follows: 

(a)*   *    • 

(4)  Deduct  the  amount  by  which  the 
amount  due  to  be  paid  from  the  Hauling 
Credit  Balancing  Fund  pursuant  to 

§  10XX.82  exceeds  the  available  balance 
in  the  Hauling  Credit  Balancing  Fund 
pursuant  to  «>  10XX.80. 

***** 

(b)  •    •   • 

(5)  Deduct  the  amount  by  which  the 
amount  due  to  be  paid  from  the  Hauling 
Credit  Balancing  Fund  pursuant  to 

§  10XX.82  exceeds  the  available  balance 
in  the  Hauling  Credit  Balancing  Fund 
pursuant  to  §  IOXX.80. 

***** 

b.  Add  new  §^  10XX.80,  IOXX.81,  and 
10XX.82  to  each  order  to  read  as 
follows: 

§10XX.80    Hauling  credit  balancing  fund. 

The  market  administrator  .shall 
maintain  a  separate  fund  known  as  the 
Hauling  Credit  Balancing  Fund  into 
which  he  shall  deposit  the  payments 
made  pursuant  to  the  hauling  credit 
balancing  adjustment  specified  in 
§  10XX.82;  Provided.  That  the  market 
administrator  shall  offset  the  payment 
due  to  a  handler  against  payments  due 
from  such  handler. 

§10XX.81    Payments  to  the  hauling  credit 
balancing  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
value,  if  any,  of  the  hauling  credit 
balancing  adjustment  determined  by 
multiplying  the  pounds  of  (Mass  1  milk 
assigned  pursuant  to  *»  1()XX.44  by  $0.03 
per  hundredweight  hauling  credit 
balancing  adjustment;  Provided,  That 
for  any  of  the  months  of  July  through 
December  in  which  the  balance  in  the 
Hauling  Credit  Balancing  Fujui  for  the 
second  preceding  month  is  less  than  the 
total  value  of  the  hauling  credit 


balancing  adjustments  applicable  for  the 
previous  six  months,  then  the  hauling 
credit  balancing  adjustment  shall  be 
$0.06  per  hundredweight;  Provided 
Further,  That  for  any  of  the  months  of 
January  through  June  the  hauling  credit 
balancing  adjustment  shall  be  zero  for 
any  month  in  which  the  balance  in  the 
Hauling  Credit  Balancing  Fund  for  the 
second  preceding  month  is  greater  than 
the  total  "alue  of  the  hauling  credit 
balancing  adjustments  applicable  during 
the  previous  six  months. 

(b)  On  or  before  the  1.3th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  credit  the  Hauling 
Credit  Balancing  Fund,  from  the 
Producer  Settlement  Fund,  any  amount 
deducted  pursuant  to  §  10XX.61  (a)(4)  or 
(b)(5). 

§  1 0XX.82    Payments  from  the  hauling 
credit  balancing  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  of  the  months  of  July 
through  December,  and  any  other  month 
in  which  the  classification  of  producer 
milk  allocated  to  Class  I  pursuant  to 
§  10XX.44  exceeds  80  percent,  subtract 
the  amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  an  other  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.9  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof  less  any 
difference  (positive  only)  between  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant.  Provided,  That  payments  may  be 
assigned  to  any  cooperative  association 
which  provides  written  notice  to  the 
market  administrator  prior  to  the  date 
payment  is  due. 

Proposed  by  Milkco,  Inc.,  and  Hunter 
Farms,  Inc. 

Proposal  No.  2:  Amend  §  10XX.73  of 
7  CFR  Parts  1005,  1007,  1011,  and  1046 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

§10XX.73    Payments  to  producers  and  to 
cooperative  associations. 

***** 

(e)  A  handler  may  not  reduce  its 
obligations  hereunder  to  producers  or 
cooperatives  by  permitting  producers  or 
cooperatives  to  provide  "services  which 
are  the  respon.sibility  of  the  handler. 
The  services  which  are  the 
responsibilities  of  the  handler  are: 

(1)  Preparation  of  producer  payroll; 

(2)  Conduct  of  screening  tests  of 
tanker  loads  of  milk  required  by  duly 
constituted  regulatory  authorities  before 
milk  may  be  transferred  to  the  plant's 
holding  tanks  and  any  other  tanker  load 


tests  required  to  establish  the  quantity 
and  quality  of  milk  received;  and 

(3)  Any  services  for  processing  of  raw 
milk  or  marketing  of  packaged  milk  by 
the  handler. 

Proposed  by  the  Dairy  Division. 
Agricultural  Marketing  Service 

Proposal  No.  3.  Make  such  changes  as 
may  be  necessary  to  make  the  entire 
marketing  agreements  and  the  orders 
conform  with  any  amendments  thereto 
that  may  result  from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  orders  regulating  the  aforesaid 
marketing  areas  may  be  inspected  at  or 
procured  from  the  Hearing  Clerk.  Room 
1083,  South  Building,  United  States 
Department  of  Agriculture,  Washington. 
DC  20250,  or  from  the  following  market 
administrators:  Sue  L.  Mosley.  Market 
Administrator.  P.O.  Box  1208.  Norcross, 
GA  30091-1208  (Tel:  770/448-1194);  or 
Arnold  M.  Stallings.  Market 
Administrator,  P.O.  Box  18030, 
Louisville.  KY  40261-0030  (Tel:  502- 
499-0040). 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decision- 
making process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture; 

Office  of  the  Administrator,  Agricultural 
Marketing  Service; 

Office  of  the  General  Counsel; 

Dairy  Division,  Agricultural  Marketing 
Service  (Washington  office);  and 

Offices  of  the  Market  Administrators  of 
the  orders  involved  in  this 
proceeding. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  May  1,  1996. 
Lon  Halamiya, 
Administrator. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[Regulation  O;  Docket  No.  R-0924] 

Loans  to  Executive  Officers,  Directors, 
and  Principal  Shareholders  of  Member 
Banks;  Loans  to  Holding  Companies 
and  Affiliates 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
amend  the  Board's  Regulation  O,  which 
limits  how  much  and  on  what  terms  a 
bank  may  lend  to  its  own  insiders  and 
insiders  of  its  affiliates.  Under  the 
proposed  rule,  four  of  the  five 
restrictions  of  Regulation  O  would  not 
apply  to  extensions  of  credit  by  a  bank 
to  executive  officers  and  directors  of  the 
bank's  affiliates,  provided  that  those 
executive  officers  and  directors  were  not 
engaged  in  major  policymaking 
functions  of  the  lending  bank.  Of  the 
restrictions  in  Regulation  O,  only  the 
prohibition  on  preferential  lending 
would  applv  to  extensions  of  credit  to 
such  persons. 

The  Board  was  granted  authority  to 
create  such  an  exception  for  directors  of 
affiliates  for  the  first  time  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994; 
Regulation  O  already  contains  a  blanket 
regulatory  exception  for  executive 
officers  of  affiliates  not  involved  in 
policymaking  at  the  lending  bank, 
which  as  a  ^sult  of  the  statute  must  be 
scaled  back  to  no  longer  include  the 
prohibition  on  preferential  lending. 
DATES:  Comments  must  be  received  on 
or  before  June  17,  1996. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0924  and  be  mailed  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  They 
may  also  be  delivered  to  the  guard 
.station  in  the  Eccles  Building  Courtyard 
on  20th  Street,  NW.,  (between 
Constitution  Avenue  and  C  Street) 
between  8:45  a.m.  and  5:15  p.m. 
weekdays.  Except  as  provided  in  the 
Board's  rules  regarding  the  availability 
of  information  (12  CFR  261.8), 
comments  will  be  available  for 
inspection  and  copying  by  members  of 
the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500  of  the 
Martin  Building,  between  9:00  a.m.  and 
5:00  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer,  Managing  Senior  Counsel 
(202/452-3236).  or  Gordon  Miller, 
Attorney  (202/452-2534),  Legal 


Division.  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  22(h)  of  the  Federal  Reserve 
Act,  12  U.S.C.  375b.  restricts  insider 
lending  by  banks,  and  Regulation  O 
implements  section  22(h).  Regulation  O 
limits  total  loans  to  any  one  insider  and 
aggregate  loans  to  all  insiders  to  a 
percentage  of  the  bank's  capital  and 
requires  that  such  loans  be  on  non- 
preferential  terms — that  is.  on  the  same 
terms  a  person  not  affiliated  with  the 
bank  would  receive.'  12  CFR  215.4  (a), 
(c)  and  (d).  For  this  purpose,  an 
"insider"  means  an  executive  officer, 
director,  or  principal  shareholder,  and 
loans  to  an  insider  include  loans  to  any 
"related  interest"  of  the  insider, 
including  any  company  controlled  by 
the  insider.  12  CFR  215.2(h).  Regulation 
O  requires  that  banks  maintain  records 
to  document  compliance  with  all  these 
restrictions.  12  CFR  215.8. 

Section  22(h)  restricts  lending  not 
only  to  insiders  of  the  bank  making  the 
loan  but  also  to  insiders  of  the  bank's 
parent  bank  holding  company  and  any 
other  subsidiary  of  that  bank  holding 
company.  As  amended  by  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA),^ 
section  22(h)(8)  provides  that  "any 
executive  officer,  director,  or  principal 
shareholder  (as  the  case  may  be)  of  any 
company  of  which  the  member  bank  is 
a  subsidiary,  or  of  any  other  subsidiary 
of  that  company,  shall  be  deemed  to  be 
an  executive  officer,  director,  or 
principal  shareholder  (as  the  case  may 
be)  of  the  member  bank."  12  U.S.C. 
375b(8)(A). 

At  the  time  that  the  FDICIA 
amendment  became  effective,  the 
Boards  rules  did  not  place  any 
restrictions  on  loans  to  an  executive 
officer  of  a  bank's  affiliates  <other  than 
the  parent  bank  holding  company) 
unless  the  executive  officer  was 
involved  in  major  policymaking 
functions  at  the  bank.'  12  CFR  215.2(d) 


'  Regulation  O  alsn  requirps  prior  approval  of  th>' 
t>anks  board  of  directors  for  certain  loans  to 
insiders  and  prohibits  overdrafts  by  executive 
officers  and  directors. 

•  Pub.  L   102-242,  section  306  (1991). 

» Subsection  (h)  of  section  22  was  added  in  1978 
Fin,incial  Institutions  Regulatory  and  Interest  Rate 
Control  Act  of  1978.  Pub.  L.  9S-*30.  section  104. 
However,  the  statute  was  ambiguous  about  whether 
an  executive  officer  of  a  bdnlt's  affiliate  was 
required  to  be  treated  lil^e  an  executive  officer  of 
the  hank  itself.  (The  statute  imposed  restrictions  on 
lending  bv  banks  to  "executive  ofRcers"  of  the 
bank.  The  statute  provided  that  an  "officer"  of  a 


(1992).  The  Board  considered  this 
treatment  appropriate  for  two  reasons. 
First,  such  persons  generally  were  not 
considered  to  be  in  a  position  to  exert 
sufficient  leverage  on  the  bank  to  obtain 
a  loan  on  anything  but  arm's  lengths 
terms,  in  contrast  to  executive  officers  of 
the  bank  or  its  parent.  Thus,  in  terms  of 
protecting  the  safety  and  soundness  of 
banks,  the  Board  considered  the  benefits 
of  restricting  loans  to  these  affiliate 
insiders  to  be  small.  Se<;ond,  applying 
these  restrictions  to  affiliate  insiders 
would  have  required  each  bank  to 
maintain  an  updated  list  of  all  its 
affiliates'  executive  officers  and  all 
related  interests  of  those  executive 
officers,  and  to  check  all  loans  against 
this  list.  Particularly  for  a  bank  in  a 
large  bank  holding  company  structure, 
this  effort  would  have  constituted  a 
significant  burden — and  one  not 
outweighed  bv  any  substantial  benefit. 

However,  after  the  FDICIA 
amendment  to  section  22(h)(H),  the 
language  of  the  statute  no  longer 
appeared  to  allow  such  an  exception  for 
executive  officers  of  affiliates,  who  are 
explicitlv  treated  like  executive  officers 
of  the  bank  itseif.  Still,  nothing  in  the 
legislative  history  of  FDICL^  indicated 
that  Congress  intended  to  in\alidate  the 
Board's  regulatory  exception  and  extend 
coverage  to  all  executive  officers  of 
affiliates. 

In  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  Congress 
addressed  this  issue  by  amending 
section  22(h)(8)  yet  again.  Congress 
allowed  the  Board  to  tnake  exceptions  to 
the  statutory  restrictions  on  lending  to 
affiliate  insiders  emboaied  in  paragraph 
(8).  The  extension  of  the  statute  to 
affiliate  insiders  was  moved  to  a  new 
paragraph  (8)(A],  and  aiUhorif\  for  ihe 
Board  to  make  exceptions  was  placed  in 
a  new  paragraph  (8)(B),  which  reads  as 
follows: 

The  Board  m.iy.  hy  rvpulation.  make 
exceptions  tn  siibpcirdgraph  [.\].  except  as 
that  subparaprapii  makes  dppli(dt)ip 
paragraph  (21.  for  an  cxccLitive  officer  or 
(iir«(;torot  a  subsuiian  oi  a  iompaiiv  that 
controls  the  member  l).*nk.  if  that  executive 
officer  or  director  doe*  not  have  aiithoritv  tu 
participate,  and  dot-';  not  participate  in  major 
policymakin>;  fan(  tions  ot  the  nieml)er  Iwnk 

Section  22(h)(2)— the  "paragraph  ilV  to 
which  ihe  Board  mav  not  make 


twnk  included  officers  of  affiiiaies — but  did  not  so 
pro\ide  with  respect  to  "executive  nfficers  "1  No 
such  ambiguity  arose  wish  respect  to  directors  and 
pnncip.il  sharenolders  of  alTiUaies.  wh<i  were 
explicitly  treated  iike  their  ijanking  counterparts  In 
1980.  the  Board  amended  Regulation  O  tr.  ^over 
insiders  of  affilia'es.  but  included  a  -egulatory 
exception  fcr  exet  ulive  officers  of  affiliates  not 
involved  in  mjior  policymaking  functions  ai  the 
bank 
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exception.s — is  the  prohibition  against 
lending  on  preferential  terms. 

The  19Q4  amendment  to  section  22(h) 
allows  the  Board  to  exempt  executive 
officers  and  directors  of  affiliates  (other 
than  the  bank  holding  company)  from 
insider  lending  restrictions,  provided 
they  are  not  involved  in  major 
policymaking  functions  at  the  lending 
bank  The  legislative  history  of  the 
provision  indicates  that  it  was  intended 
to  allow  the  Board  to  extend  its  existing 
exception  for  executive  officers  to 
direc:tors  ns  well  ■*  However,  the  1994 
amendment  clearly  does  not  allow  the 
Board  to  exempt  either  exe<:utive 
officers  or  dirtHitors  from  the  restriction 
on  preferential  lending  in  section 
22(h)(2). 

Thus,  the  apparent  effet;t  of  the  1"994 
amentlments  regulation  is  (1)  to  reaffirm 
the  Board's  regulation  insofar  as  it 
exempts  executive  officers  of  affiliates 
who  are  not  involved  in  policymaking 
functions  at  the  bank  from  the  aggregate 
and  individual  lending  limits,  overdraft 
restriction,  and  prior  approval 
requirements  of  Regulation  ();  (2)  to 
invalidate  the  Board's  regulation  insofar 
as  it  exempts  such  extH:utive  officers 
from  the  prohibition  on  prefenuitial 
lending;  and  (:i)  to  grant  the  Hoard 
authority  to  extend  the  remaining  parts 
of  its  executive  officer  exemption  to 
dire«;tors  as  well 

Exception  for  (lertain  Kxeculive  Officers 
and  Directors  of  Affiliates 

Accordingly,  the  Board  is  proposing 
amendments  to  Regulation  ()  that  would 
eliminate  its  restrii  tioiis — other  than  the 
restriction  on  preferential  lending — on  a 
hank's  lending  to  executive  officers  and 
dire<:tors  of  affiliates  who  are  not 
involved  in  major  policymaking 
functions  of  the  lending  bank.  The 
Board  Iwlieves  that  extending  the 
exemption  to  directors  would  relieve 
regulatory  burden  mi  bank  holding 
companies  without  increasing  the  risk 
of  insider  lending  or  resultant  safely  and 
soundness  problems.  Reiniposing  the 
prelerential  buiding  restriction  on 
executive  officers  (and  niaintaiiung  the 
rtJSfriction  on  directors)  might  negate 
some  of  this  relief;  .iltliough  banks 
would  no  longer  be  recjiiired  to 
document  that  loans  to  exe(  utive 
officers  and  directors  of  affiliiites  fall 
within  the  lending  limits  of  Regulation 
O.  they  might  be  re(]uired  to  maintain 
similar  doc:umentalion  to  demonstrate 
that  the  loans  were  not  on  preferential 
terms.  However,  tht^  Hoard  believes  that 
the  plain  language  of  the  statute  rt;quires 
coverage  of  preferential  lending. 


MIouHB  Rpporl  l(n-(iS,> 
(19»M) 


lOUi  Cling..  2ii  St>vi    IW) 


There  is  some  reason  to  believe  that 
this  effect  on  the  Board's  regulation  was 
unintended,  and  that  Congress  intended 
for  the  Board's  across-the-board 
exemption  for  executive  officers  of 
affiliates  to  continue.  The  Riegle-Neal 
conference  report  stated,  "It  is  not  the 
intent  of  the  Conferees  to  affect  the 
exemptions  that  the  Federal  Reserve 
Board  has  already  extended  to  executive 
officers,  but  ratlier  to  allow  the  Board 
the  authority  to  provide  appropriate 
treatment  for  directors."  House  Report 
l()3-6.=52  at  180  (1994).  However,  where, 
as  here,  the  provisions  of  a  statute  are 
unambiguous,  legislative  history  may 
not  be  u.sed  to  alter  that  plain  meaning. 
The  Board  has,  however,  suggested  and 
supported  an  amendment  to  section 
22(h)  to  make  its  language  consistent 
with  its  apparent  intent. 

Klimination  of  Unnecessary  Board  of 
Direciors  Approval 

In  order  to  qualify  for  the  regulatory 
exception  for  exe<:utive  officers  of 
affiliates,  an  executive  officer  currently 
must  be  excluded  from  major 
policymaking  functions  of  the  lending 
bank  by  resolutions  of  the  board  of 
directors  of  both  the  lending  hank  and 
the  affiliate  for  which  the  executive 
officer  works.  Because  a  bank  has  full 
(;ontrol  over  who  participates  in  its 
policymaking,  the  Board  believes  that 
re(]uiring  a  board  resolution  of  the 
affiliate  in  addition  to  the  resolution  of 
the  bank  is  superfluous  and  unduly 
burdensome.  Accordingly,  the  Board  is 
proposing  to  delete  this  requirement 
from  the  existing  exception  for 
executive  officers  and  not  to  include  it 
in  the  new  exception  for  directors. 

Regulatory  Flexibility  Act 

The  Board  has  concluded  after 
reviewing  the  proposed  regulation  that, 
if  adopted,  it  would  not  impose  a 
significant  economic  hardship  on  small 
institutions.  The  proposal  does  not 
necessitate  the  development  of 
sophisticated  re<;ordkeeping  or  reporting 
systems  by  small  institutions;  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  ai:countants. 
lawyers,  or  managers  in  order  to  (;omply 
with  the  regulation.  The  proposal  is 
designed  to  reduce  the  burden  of 
Regulation  O  consistent  with  the 
rt;()iiirements  of  the  underlying  statute. 
The  Board  therefore  certifies  pursuant  to 
section  fiO.'ib  of  the  Regulatory 
Flexibility  Act  (?)  U.S.C.  605b)  that  the 
proposal,  if  adopted,  will  not  have  a 
significantly  adverse  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 


Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  I'.S.C.  Ch.  35:  5  CFR  part  1320. 
Appendix  A.l),  the  Board  reviewed  the 
proposed  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  Comments  on 
the  collet:tions  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(7100-0036),  Washington.  DC  20503, 
with  copies  of  such  comments  to  be  sent 
to  Mary  M.  McLaughlin.  Federal 
Reserve  Board  Clearance  Officer. 
Division  of  Research  and  Statistics,  Mail 
Stop  97,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  part  215. 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of 
Section  22(h)  of  the  Federal  Reserve 
Act.  The  respondents  and  recordkeepers 
are  for-profit  financial  institutions, 
including  small  businesses.  Records 
must  be  retained  for  two  years. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  is  7100-0036. 

The  proposed  amendments  are 
expected  to  provide  for  some  reduction 
in  the  recordkeeping  and  disclosure 
practices  of  state  member  banks,  and 
would  not  affect  the  banks'  r^norting 
requirements  to  the  Federal  Reserve. 
The  recordkeeping  and  disclosure 
requirements  on  extensions  of  credit  by 
the  reporting  bank  to  insiders  of  the 
bank  and  its  affiliates  are  c;ontained  in 
the  information  collection  for  the 
Con.solidated  Reports  of  Condition  and 
Income  (FHEC  031-034;  OMB  No. 
7100-0036). 

Because  the  records  would  be 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises. 

Comments  are  invited  on:  (a)  whether 
the  proposed  revision  to  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  Federal 
Reserve's  functions;  including  whether 
the  information  has  practical  utility;  (b) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (c)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


List  of  Subjects  in  12  CFR  Part  215 

Credit.  Federal  Reserve  System. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board's 
authority  under  section  22(h)  of  the 
Federal  Reserve  Act  (12  U.S.C.  375b). 
the  Board  is  proposing  to  amend  12  CFR 
Part  215,  subpart  A,  as  follows: 

PART  215— LOANS  TO  EXECUTIVE 
OFFICERS,  DIRECTORS,  AND 
PRINCIPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(i),  375a(10),  375b 
(9)  and  (10),  1817(k)(3)  and  1972(2)(G)(ii); 
Pub.  L.  102-242, 105  Stat.  2236. 

2.  Section  215.2  is  amended  as 
follows: 

a.  Paragraph  (d)  introductory  text  and 
paragraphs  (d)(1)  through  (d)(3)  are 
redesignated  as  paragraph  (d)(1) 
introductory  text  and  paragraphs 
(d)(l)(i)  through  (d)(l)(iii).  respectively; 

b.  A  new  paragraph  (d)(2)  is  added; 
and 

c.  Paragraph  (e)(2)  is  revised. 
The  addition  and  revision  read  as 

follows: 

§215.2.2    Deflnltlons. 

***** 

(d)(1)  Director  of  a  company  or  bank 


(2)  Exception.  Extensions  of  credit  to 
a  director  of  an  affiliate  of  a  member 
bank  (other  than  a  company  that 
controls  the  bank)  shall  not  be  subject 
to  §§215.4  (b)  through  (d)  and  215.6. 
provided  that — 

(i)  The  director  of  the  affiliate  is 
excluded  (by  name  or  by  title)  from 
participation  in  major  policymaking 
functions  of  the  member  bank  by 
resolution  of  the  bank's  boards  of 
directors,  and  does  not  actually 
participate  in  such  major  policymaking 
functions;  and 

(ii)  The  director  is  not  otherwise 
subject  to  §§215.4  (b)  through  (d)  and 
215.6. 

(e)*   *  * 

(2)  Extensions  of  credit  to  an 
executive  officer  of  an  affiliate  of  a 
member  bank  (other  than  a  company 
that  controls  the  bank)  shall  not  be 
■subject  to  §§  215.4  (b)  through  (d)  and 
215.6,  provided  that — 

(i)  The  executive  officer  of  the  affiliate 
is  excluded  (by  name  or  by  title)  from 
participation  in  major  policymaking 
functions  of  the  memf>er  bank  by 
resolution  of  the  bank's  boards  of 


directors,  and  does  not  actually 
participate  in  such  major  policymaking 
functions;  and 

(ii)  The  executive  officer  is  not 
otherwise  subject  to  §§  215.4  (b)  through 
(d)  and  215.6. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  25.  1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  96-10733  Filed  5-2-96;  8:45  am] 
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New  Piper  Aircraft,  Inc..  Attn:  Customer 
Service,  2926  Piper  Dr..  Vero  Beach, 
Florida.  32960.  "This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  .suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPt-EMEKTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-45-A0] 

RIN2120— AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (formerly  Piper 
Aircraft  Corporation)  PA31,  PA31P, 
and  PA31T  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SIMMARY:  This  document  proposes  to 
supersede  AD  93-25-08,  which 
currently  requires  replacing  the  main 
landing  gear  (MLG)  actuator 
reinforcement  bracket  with  a  part  of 
improved  design  on  certain  The  New 
Piper  Aircraft,  Inc.  (Piper)  PA31,  PA31P, 
and  PA31T  series  airplanes.  The 
proposed  action  would  require  the  same 
acticn  as  AD  93-25-08.  An  incorrect 
designation  of  Piper  Model  PA31-310 
airplanes  made  in  AD  93-25-08 
prompted  the  proposed  AD  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  MLG  from 
extending,  when  not  selected  and  while 
the  airplane  is  in  flight,  caused  by 
actuator  reinforcement  bracket  failure, 
which  could  result  in  substantial 
airplane  damage  or  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  July  8,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-CE^5- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  The 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  E>ocket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenjers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-^5-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  95-CE-t5-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

It  has  been  brought  to  the  attention  of 
the  FAA  that  AD  93-25-^8,  which  is 
applicable  to  Piper  PA31,  PA31P.  and 
PA31T  series  airplanes,  should  not  have 
listed  a  Piper  Model  PA31-310  airplane. 


19866 


Federal  Register  /  Vol.  61.  No.  87  /  Friday,  May  3.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No.  87  /  Friday,  May  3,  1996  /  Proposed  Rules 


19867 


The  Piper  Model  PA31-31I)  airplane  is 
not  a  recognized  model  on  Type 
Certificate  Data  Sheet  No.  AZOvSO.  The 
data  plate  for  the  airplane  snh|ect  to  the 
AD  states  Piper  Model  PA31.  not  a  Piper 
Model  PA31-.T10.  A  concern  was  rai.sed 
that  some  owners/operators  of  Model 
PA31  airplanes  may  not  have  complied 
with  AD  9.3-25-08^  since  the  AD 
currently  specifies  the  airplane  as  a 
Piper  Model  PA31-31(),  even  though 
their  serial  number  falls  within  the 
serial  number  range  in  the  current  AD. 
For  this  reason,  the  E'AA  is  proposing  to 
supersede  the  current  AD  to  change  the 
model  desi}>nation  in  the  Applicability 
se»:tion  of  the  AD  from  Piper  Model 
PA31-310  airplanes  to  Piper  Model 
PA31  airplanes. 

Piper  has  i.ssued  Service  Bulletin  (SB) 
No.  923,  dated  August  Ifi,  1989,  which 
specifies  replacing  any  MLC  actuator 
reinforcement  bracket  having  part 
number  (P/N)  4077(>-()()  with  a  new 
MLC.  actuator  reinfon;ement  bracket, 
P/N  7378f>-<)2. 

After  examining  the  «:ircumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taktMi  to  prevent  the  MLC. 
from  extending,  when  not  selected  and 
while  the  airplane  is  in  flight,  btnause 
of  actuator  reinforcement  bracket 
failure,  which  could  result  in 
substantial  airplane  damage  or  loss  of 
control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Model  PA31 
airplanes  of  the  same  tvpe  design, 
in.stead  of  Piper  Model  PA3 1-3 10,  the 
proposed  AD  would  su})ersede  AD  93- 

Modet 

PA31.  PAS  1-300,  and  PA3 1-325 

PA3 1-350 

PA31P 

PA31P-350 

PA31T 

PA31T1 

PA31T2 

PA31T3 


2.5-OH  with  a  new  AD  that  would  retain 
the  same  requirements  as  AD  93-25-08 
and  change  the  model  designation  in  the 
Applicability  section  from  Piper  Model 
PA31-310  airplanes  to  Piper  Model 
PA31  airplanes. 

The  FAA  estimates  that  2.448 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  4  workhours 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $fiO  an  hour.  Parts  cost 
approximately  $308  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,341,504  AD  93-2.5- 
08  currently  requires  the  same  actions 
as  is  proposed.  The  only  difference 
between  the  proposed  AD  and  AD  93- 
25-08  is  the  change  in  model 
designation  from  PA31-310  to  PA31. 
With  this  in  mind,  the  proposed  action 
would  not  provide  any  additional  cost 
impact  upon  U.S.  operators  over  that 
already  required  by  AD  93-25-08. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Exe«:utive  Order 
12012,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

F"or  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Kxecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  93-25-08,  Amendment 
29-8774,  and  by  adding  the  following 
new  airworthiness  directive: 

The  New  Piper  Aircraft,  Inc.:  Docket  No.  95- 
CE-45-AD;  Supersedes  AD  93-25-08, 
Amendment  39-8774. 
Applicability:  The  following  Model  and 
serial  number  airplanes,  certificated  in  any 
category. 


Serial  No. 


31-2  through  31-8312019. 

31-5001  ttirougti  31-8553002. 

3 1 P- 1  ttirougti  3 1 P-77300 1 2. 

31P-8414001  through  31 P-84 14050. 

31T-7400001  through  31T-8120104. 

31T-7804001  through  31T-8304003  and  31T-1 104004  through  31T-1 104017. 

31T-8166001  through  31T-8166076  and  31T-1 166001  through  31T-1 166008 

31T-8275001  through  31T-8475001  and  31T-5575001.  


Note  1:  This  AD  applies  to  each  airplane 

idcniitit!*!  ill  thi'  pnM.iHimgiipplu. ability 
revisiiin.  rcf^iinllt^ss  ot' whethtT  it  h.is  lx;en 
modified,  .ihorrd.  ur  ri-pair<Ml  in  tho  area 
siilijtM.t  to  the  rtMiuiremiMits  of  this  AD.  For 
.lirpl.ines  that  have  iM^en  riiodifitHl.  altered,  or 
repaired  so  that  the  perfoniiaiue  of  thi; 
requirements  ot  this  ,\D  is  affci  ted.  the 
(iwner/operatnr  iiuist  request  .ipproval  for  an 
alternative  niethiwl  of  compliance  in 
a<cordan(f-  with  paragraph  (c)  of  this  AD 
The  re()uest  should  include  an  .issessment  ot 
the  effef  t  of  the  modihc  ation.  alteration,  or 
repair  on  the  unsafe  ( ondilion  .iddressed  by 


this  AD;  and.  if  the  unsafe  condition  has  not 
t)»M!n  (eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  within  the  next  200 
hours  timein-service  (TIS)  after  Febmary  11, 
UJ94  (effective  date  of  AD  93-25-<)8)  or 
within  the  next  25  hours  TIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  already  accomplished 

To  prevent  the  main  landing  gear  (MLC) 
from  extending,  when  not  selected  and  while 
the  airplane  is  in  flight,  because  of  actuator 
reinforcement  bracket  failure,  which  could 
result  in  substantial  airplane  damage  or  loss 


of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Replace  any  MLG  actuator 
reinforcement  bracket  having  part  number 
(P/N)  40776-00  with  a  new  MLG  actuator 
reinforcement  bracket,  P/N  73786-02,  in 
accordance  with  the  INSTRUCTIONS  section 
of  Piper  Service  Bulletin  (SB)  No.  923.  dated 
August  16.  1989. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  suite  2- 
160.  College  Park,  Georgia  30337-2748.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compfiance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  93-25-08 
(superseded  by  this  action)  are  considered 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft,  Inc.,  Attn:  Customer  Service,  2926 
Piper  Dr.,  Vero  Beach.  Florida,  32960;  or  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(0  This  amendment  suf)ersedes  AD  93-25- 
08,  Amendment  39-8774. 

Issued  in  Kansas  City,  Missouri,  on  April 
26,  1996. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  96-1 1030  Filed  5-2-96;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  95-CE-«6-AD] 

RIN2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  PA23,  PA31, 
PA31P,  PA31T,  and  PA42  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  86-17-07.  which 
currently  requires  replacing  all 
hydraulic  hoses  with  hydraulic  hoses  of 
an  improved  design  on  certain  The  New 
Piper  Aircraft,  Inc.  (Piper)  PA23.  PA31, 
PA31P,  PA31T,  and  PA42  .series 
airplanes.  The  proposed  action  would 
require  inspecting  for  improperly 
manufactured  hydraulic  hoses  replaced 
during  a  specific  time  frame  and 
replacing  all  affected  hydraulic  hoses. 
An  incorrect  designation  of  a  Piper 
Model  P.\31-310  and  a  Piper  Model 


PA23-150  airplane  prompted  the 
proposed  AD  action.  The  action 
specified  by  the  proposed  AD  is 
intended  to  prevent  hydraulic  hose 
failure  which  could  cause  loss  of 
hydraulic  capabilities  resulting  in  a 
gear-up  landing  and  possible  loss  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  July  8.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-56- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Attn:  Customer 
Service,  2926  Piper  Dr.,  Vero  Beach, 
Florida,  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F'AA-public  contact 
concerned  with  the  sub.stance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comment.s 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  No.  95-CE-56-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-56-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

It  has  been  brought  to  the  attention  of 
the  FAA  that  AD  86-17-07,  which  is 
applicable  to  Piper  PA31  and  PA23 
series  airplanes,  should  not  have  listed 
a  Piper  Model  PA31-310  and  a  Piper 
Model  PA23-150  airplane,  respectively. 
The  Piper  Model  PA31-310  airplane  is 
not  a  recognized  model  on  the  Type 
Certificate  Data  Sheet  No.  A20S6  and 
the  airplane's  data  plate  will  specify  a 
Model  PA31  not  a  Model  PA31-3l6. 
Similarly,  the  Piper  Model  PA23-1.50 
airplane  is  not  a  recognized  model  on 
the  Aircraft  Sp)ecification  No.  lAlO  and 
the  airplane's  data  plate  will  specify  a 
Model  PA23,  not  a  Model  PA23-150. 
The  concern  was  raised  that  some 
owners/operators  of  PA31  and  P.A23 
series  airplanes  may  not  have  complied 
with  AD  86-1 7-07." since  the  AD 
currently  specifies  the  airplanes  as  Piper 
Models  PA31-310  or  PA23-150.  even 
though  their  senal  number  falls  within 
the  serial  number  range  in  the  current 
AD.  For  this  reason,  the  FAA  is 
proposing  to  supersede  the  current  AD 
to  change  the  model  designation  from 
Piper  Models  PA31-310  and  PA23-150 
airplanes  to  Piper  Models  PA31  and 
PA23  airplanes,  respectively. 

Piper  has  issued  service  bulletin  (SB). 
No.  822.  dated  April  2.  1986.  which 
specifies  proc:edures  for  inspecting  for 
improperly  manufactured  h\drauliL 
hoses,  part  number  (P  N)  ir76f>-02  or 
465-138.  and  if  found  installed, 
installing  hvdraulic  hoses  (P  N  17766- 
02)  to  replace  the  improperly 
manufactured  hydraulic  hoses  currently 
in  place  on  the  airplane. 

Alter  examining  the  circumstances 
and  reviewing  ail  available  information 
related  to  the  incidents  des<.Tibed  above, 
the  F.\A  has  determined  that  .-\D  aition 
should  be  taken  to  ensure  that  the 
(  orrect  hvdraulic  hose.s  are  installed  and 
if  no!  installed,  replai  in^^  the  hvdraulic 
hoses  with  the  (  orrect  hoses  to  a\aid  a 
lo.ss  of  hvdraulic  capabilities  resulting; 
in  a  gear-up  landing  and  possible  loss  of 
the  airplane. 
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Since  an  unsafe  c:ondition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA23.  PA31. 
PA.llP.  PA31T,  and  PA42  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  Bft- 
17-07  with  a  new  AD  that  would  retain 
the  same  requirements  as  AD  87-17-07 
and  change  the  model  designation  in  the 
Applicability  section  from  Piper  Model 
PA31-310  and  PA23-15()  airplanes  to 
Piper  Model  PA31  and  PA23  airplanes, 
respectively 

The  FAA  estimates  that  10.737 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  A^,  that  it 
would  take  approximately  1  hour  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  The 
FAA  is  only  using  the  inspection 
criteria  ( 1  workhour)  since  there  is  no 
way  to  determine  the  number  of  these 
Piper  airplanes  already  in  compliance 
with  AD  86-17-07.  Based  on  the  figures 
above,  the  initial  cost  of  the  proposed 
AD  upon  U.S.  operators  of  the  affe<:ted 
airplanes  is  estimated  to  be  $644,220. 
This  figure  only  includes  the  cost  for  the 
initial  inspe<;tion  and  does  not  int:lude 
replacement  costs  of  the  hydraulic 
hoses.  Parts  cost  approximately  $.53  per 
hydraulic  hose.  Piper  installed  on  newly 
manufactured  aircraft  and  distributed 
approximately  93  defective  hoses, 
which  <:ould  affect  93  airplanes.  The 
FAA  has  no  way  of  determining  which 
Piper  airplanes  may  have  these 


improperly  manufactured  hydraulic 
hoses  installed.  Labor  costs  for  the 
installation  of  one  hose  is  estimated  to 
be  2  hours  at  approximately  $60  per 
hour.  Based  on  these  figures,  the  total 
<:ost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $660,309. 
The  only  difference  between  the 
proposed  AD  and  AD  87-17-07  is  the 
change  in  model  designation  from 
PA31-310  and  PA23-150  airplanes  to 
FA31  and  PA23  airplanes,  respectively. 
With  this  in  mind,  the  proposed  action 
would  not  provide  any  additional  cost 
impact  upon  U.S.  operators  over  that 
already  required  by  AD  87-17-07. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2. Section  39.13  is  amended  by 
removing  Airworthiness  Directive  fAD) 
86-17-07,  Amendment  39-5400,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft,  Inc.:  Docket  No.  95- 
CE-56-AD:  Supersedes  AD  86-17-07. 
Amendment  39-5400. 
Applicability:  The  following  models  and 

serial  numbers,  certificated  in  any  cdtegory. 


Models 

Serial  numt>ers 

PA23  and  PA23-160  

23-1  ttirougti  23-2046. 

PA23-235  

PA23-250  

PA31    PA31-300  and  PA31-325  

27-505  through  27-622. 
27-1  through  27-8154030. 
31-2  through  31-8312019. 

PA31-350   

PA31P         

31-5001  through  31-«553002. 
31 P-1  through  31 P-77300 12. 

PA31P-350  

PA31  T 

31 P-84 14001  through  31 P-84 14050. 
31T-7400002  through  31T-8120104. 

PA31T1         

31T-7804001  through  31T-8304003.  and  31T-1 104004  through  31T-1 104017. 

PA31 T2                       

3 1T-8 166001  through  3 1T-8 166076  and,  3 IT- 1166001  through  3 IT- 1166008. 

PA31T3                             

31T-8275001  through  31T-a475001  and.  31T-5575001. 

PA42    

42-7800001,  42-7800002,  42-7801003.  42-7801004,  42-8001001  through  42-8001106,  42- 
8301001,  42-8301002,  42-5501003  through  42-5501023.  and  42-5501025. 

Note  1;  This  AD  npplifs  to  f,nh  ,iir|)l<iiie 
i(l(!ntitii'd  m  the  pri!(  ("(Imt^  ,i|)|)lu  al)ilitv 
provisKiii,  ri>^ariiless  of  whi'thiT  it  h.is  been 
riKxIified.  altcrfil,  or  repaired  in  the  iirea 
subject  to  the  requirements  ol  this  At)  I'or 
airplanes  that  have  Ihhmi  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
refiiiirenients  of  this  AD  is  affe(  ted.  the 
owner/operator  must  refpiest  .ipprov.il  tin  .in 
riltciiiative  method  of  (  ompliaiit  e  in 
,11  1  oril.iiK  e  with  par.i^;r,ipli  (i  )  of  this  AD 
rhf  request  shinild  iiu  hide  .in  .issessiiiint  ot 
the  effect  of  the  modifii  ation.  .ilteratioii.  or 
repair  on  the  unsafe  i nndition  aildn-sseil  hy 
this  AD:  .tnd,  if  the  unsafe  londition  h.is  not 


been  eliminated,  the  request  shoidd  include 
s()e(  ific  propositi  actions  to  address  it. 

(jimpliancr  Kequjred  within  2^  hours 
time-in-service  (TI.S)  after  September  2,  1986 
(the  effei  live  date  of  AD  86  -17-07)  or  within 
10  hours  TIS  alter  the  effective  date  of  this 
AD.  whichever  occurs  later,  unless  already 
accomplished. 

To  prevent  hydraulic  hose  fadure  which 
I  iiuld  I  .lusi  hiss  of  hviiraulic  <  apahilities 
1 1 'SI  I  It  1 1  ii>  in  >i  gear- II  |i  l.indiiig  and  possible 
loss  c)i  the  airplane,  accomplish  the 
following 

(.i|  Inspect  and  replace  all  hydraulic  hoses 
identified  .is  Fipt^r  part  number  (I'/N)  17766- 


02  or  465-138  and  having  a  smooth  rubber 
surface  and  a  blue  colored  end  nut.  with 
hoses  of  the  same  part  number  having  a 
woven  outer  covering  and  black  colored  end 
nut,  in  accordance  with  the  INSTRUCTIONS 
section  of  Piper  Service  Bulletin  (SB)  No. 
822.  dated  April  2,  1986. 

Note  2:  These  hoses  were  available  for 
installation  starting  February  1,  1985,  and 
may  have  Iwen  installed  in  ncswly 
manufactured  airplanes  or  as  spares  at  any 
suljsequent  time. 

(b)  Special  flight  permits  may  be  issued  in 
ac(  ordance  with  14  CFK  21.197  and  21  199 
to  operate  the  airplane  to  a  location  where 


the  requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  equivalent  level  of  safety 
may  be  approved  by  the  Manager.  FAA, 
Atlanta  Aircraft  Certification  Office.  Campus 
Building.  1701  Columbia  Avenue,  suite  2- 
160,  (k)llege  Park.  Georgia  30337-2748.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  87-17-07 
(sufwrseded  by  this  action)  are  considered 
approved  as  alternative  methods  of 
compliance  with  tills  AD. 

(e)  All  persons  affected  by  this  directive 
may  obtain  a  copy  of  the  document  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft,  Inc.,  Attn:  Customer  Service,  2926 
Piper  Dr.,  Vero  Beach,  Florida,  32960;  or  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(f)  This  amendment  supjersedes  AD  86-17- 
07,  Amendment  39-5400. 

Issued  in  Kansas  City,  Missouri,  on  April 
26.  1996. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
jFR  Doc.  96-11027  Filed  5-2-96;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  254 

Extension  of  Comment  Period;  Guides 
for  Private  Vocational  Schools 

AGENCY:  Federal  Trade  Commis.sion. 
ACTION:  Extension  of  time  for  filing 
public  comments. 


SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission"),  as 
part  of  a  systematic  review  of  all  of  its 
current  regulations  and  guides, 
requested  public  comments  on  April  3. 
1996  about  its  Guides  for  Private 
Vocational  Schools.  61  FR  14685.  The 
Commission  solicited  comments  until 
May  3,  1996.  In  response  to  requests 
from  interested  parties,  the  Commission 
grants  an  extension  of  the  time  period 
to  file  written  comments. 
DATES:  Written  comments  will  be 
accepted  until  July  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  J.  Koman,  Jr.,  Federal  Trade 
Commission,  Bureau  of  Consumer 


Protection.  Division  of  Enforcement, 
Room  S-4302,  601  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20580, 
(202)  326-3014,  or  Walter  Gross  III. 
Federal  Trade  Commission,  Bureau  of 
Consumer  Protection,  Division  of 
Service  Industry  Practices,  Room  H- 
200,  Sixth  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20580, 
(202) 326-3319. 

List  of  Subjects  in  16  CFR  Part  254 

Advertising,  Trade  practices. 
Authority:  15  U.S.C.  41-58. 
By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  96-11037  Filed  5-2-96;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  land  156 

Proposed  Rulemaking  Concerning 
Voting  by  Interested  MemlMrs  of  Self- 
Regulatory  Organization  Governing 
Boards  and  Committees  and 
Concerning  the  Publicizing  of  Broicer 
Association  Memt>erships 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  a  rulemaking  which  would 
implement  the  statutory^  directives  of 
Set:tion  5a(a)(17)  of  the  Commodity 
Exchange  Act  ("CEA")  as  it  was 
amended  by  Section  217  of  the  Futures 
Trading  Practices  Act  of  1992 
("FTPA").' 

The  proposed  rulemaking  would 
establish  a  new  Commission  Regulation 
1.69  which  would  require  self- 
regulatory  organizations  ("SROs")  to 
adopt  rules  prohibiting  governing  board, 
disciplinary  committee  and  oversight 
pjnei  members  from  deliberating  and 
voting  on  certain  matters  where  the 
member  has  either  a  relationship  with 
the  matter's  named  party  in  interest  or 
a  financial  interest  in  the  matter's 
outcome.  The  proposed  rulemaking  also 
would  amend  existing  Commission 
Regulations  1.3.  1.41  and  1.63  to  make 
modifications  made  necessary  by  new 
Commission  Regulation  1.69.  The 
Commission  also  is  proposing  to  add  a 
new  Regulation  156.4  to  require  that 
contract  markets  make  more  readily 
available  to  the  public  the  identity  of 


members  of  broker  associations  at  their 
respective  exchanges. 
DATES:  Comments  on  the  proposed  rules 
and  proposed  rule  amendments  must  be 
received  by  July  2.  1996. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street.  N.W.. 
Washington,  D.C.  20581.  Telephone: 
(202) 418-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner.  Special  Counsel. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  N.W.,  Washington. 
DC.  20581.  Telephone:  (202)  418-5481. 

SUPPLBMB4TARY  INFORMATION: 

I.  Introduction 

Sei:tion  217  of  the  FTPA  amended 
Section  5a(a)(17)  of  the  CEA  to  provide 
that  each  contract  market  must  "provide 
for  the  avoidance  of  conflict  of  interest 
in  deliberations  by  (its)  governing  board 
and  any  di5«:iplinary  and  oversight 
committees  "  ^  FTPA  Section  217 
further  describes  certain  conflict 
situations  where  committee  members 
must  abstain  from  deliberations  and 
voting,  while  also  requiring  that  the 
Commission  promulgate  regulations  in 
this  regard. 

ConsistRnt  with  Section  217  of  the 
FTPA,  proposed  Commission 
Regulation  1.69  would  generally  bar  an 
SRO  committee  member  from 
deliberations  ai.d  voting  on  a  committee 
decision  where  the  mem'oer  could 
potential!"  be  unduly  influenced,  due  to 
either  financial  or  personal  concerns,  by 
the  outcome  of  the  decision.  The 
Commission's  proposed  rdtemaking  is 
intended  to  ensure  that  SRO  committee 
actions  are  not  infected  by  any  conflict 
of  interest  and  are  in  the  best  interest  of 
the  entire  SRO.  By  furthering  the 
impartiality  of  the  SRO  decisionmaking 
process,  the  Commission  believes  that 
Regulation  1.69  should  promote  public 
confidence  in  the  integrity  of  the  self- 
regulatory  process.' 


'  Pub.  L.  No.  102-546,  sec.  217.  106  Slat.  3590 
(1992). 


-  For  ihe  tiurposes  of  this  release.  |Im>  term 
"cornmitlep    vm.!  gfneraliy  !«■  used  to  include 
governing  l)r.u.fl->.  <tiscip;;.na.'"\  rommillees  and 
oversight  ru.i.niiltees  unless  otherwi.se  spefified, 

•Ihe  ("on-..n.iSion  notes  ttial  p.-ofiosed  ke^ulation 
1.64  wciild  be  the  Idlest  in  an  ongoing  series  of 
recent  Con'-mission  rultmakings  aimed  at 
enhancing  the  .'airnes-s  and  impart iaiitv  of  'h*-  SRO 
commiitec  decision.mak..ng  prrness  In  1990,  the 
C;ominission  adopted  Regulation  l.bJ  prohibiting 
persons  with  histories  of  disciplinary  violations 
from  serving  on  "various  SRO  committees.  Prompted 
bv  the  H  PA.  in  1993.  the  Commission  adopted 
ihr,^i"  separate  rulemaltings  dealing  v»ith  SRO 
(omniiilee  procedure*  and  service  First  the 

Ciaiintieri 
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The  Commission  notes  that  the 
^overnin^  boards  of  futures  exchanges 
are  legally  bound  to  not  act  in  "bad 
faith"  when  taking  actions  on  behalf  of 
an  exchange.  This  "bad  faith"  standard 
was  first  articulated  in  Daniel  v.  Board 
of  Trade  of  the  Citv  of  Chicago.  1 64  F.2d 
815  (7th  C:ir.,  1947).  a  case  arising  from 
Chicago  Board  of  Trade  ("CBOT") 
emergency  actions  raising  the  price 
limits  on  various  grain  futures  contracts 
due  to  price  volatility.  The  plaintiffs  in 
the  case  lost  money  on  their  grain 
positions  as  a  result  of  the  CBOT's 
actions  and  claimed  that  the  CBOT's 
Board  members  acted  "wilfully, 
maliciously,  and  for  their  own  personal 
gain"  in  imposing  the  emergency  price 
limits.  164  F.2d  at  818.  In  the  Daniel 
case,  the  Court  recognized  that  while 
exchange  boards  have  a  "duty"  to 
address  market  emergencies,  they  also 
have  a  "relation  to  the  public"  which 
requires  that  they  "act  with  the  utmost, 
objectivity,  impartiality,  honesty,  and 
good  faith  "  164  F.2d  at  819-20.  In  order 
to  prevail  in  a  suit  challenging  an 
emergent;y  ac;tion.  the  Court  determined 
that  the  plaintiff  must  show  "bad  faith 
amounting  to  fraud,"  since  fraud  would 
imply  a  boards  breach  of  its  public 
trust.  Id. 

The  "bad  faith"  standard  governing 
exchange  boards  has  been  consistently 
followed  and  further  refined  by  the 
Commission  and  the  courts.  Most 
recently,  the  Commission  included  a 
bad  faith  standard  as  part  of  its 
amendment  to  Commi.ssion  Regulation 
1.41(0  setting  forth  standards  to  be  used 
by  the  Commission  in  as.sessing 
temporary  exchange  actions  addressing 
Regulation  1.41(a)(4)  emergencies.* The 
courts  have  applied  the  "bad  faith" 
standard  a  number  of  times  to  cases 
where  a  board  member  mav  have  had  a 


UMI 


f^mmi.ssion  din>>iiil»'ii  KeRiildiiiin  1  41  In  pslablish 
condition.s  iindHr  whu.h  <  unlr.u  I  inarliPl.'i  may  takfi 
emergeni  V  .11  tions  wiihcml  [)n(ir  (!omniissi(in 
apprnvdl.  vvhilp  al.'o  I'slablishin^  specifu 
prorediires  for  (.omini.ssion  review  of  .such 
emernoiK  V  aitiotn  .Swond.  Ihe  (Commission 
amended  Regulation  1  I'Mo  eiihani  h  iis  prohibilum 
of  SRO  noverning  tK)aril  iiu'intjcrs  and  i-niplovees 
itisclosin;;  or  lra<iinK  on  in.sidt"  information.  Third, 
the  Commivsion  promuli;al<'.!  Rt>mil  'ion  1  t>4 
whicfi  fstabli.^hes  i ommiitoe  (ompimlion 
r«]uirenit'nts  to  ensuri-  itial  a  diversiiv  'A  eai-fi 
SRO's  memlK-rship  is  represented  on  its 
committees. 

'Under  Regulation  1  4 l(f)(4)(i).  within  ten  days 
after  Comnussion  rereipi  of  ,1  noti(  e  of  an  exchange 
temporary  emergent  v  action,  the  ('.o.7in'.ission  will 
make  a  determination  to  permit  such  an  action  to 
remain  m  effect  unless  il  is  (1)  arf)itrarv.  capricious 
or  an  abuse  of  di.si  rolion:  12]  lacking  a  reasonable 
basis  in  fact:  or.  (J)  taken  in  fwid  faith  t>v  the 
contract  market  or  its  officials 

Sef  S8  KR  26229  (Mav  I.  l'W»I  for  ,i  lull 
description  of  the  Commissions  rulemaking 
regarding  the  review  of  contract  market  emergeticy 
actions. 


personal  financial  interest  in  a  board 
decision  due  to  his  market  position.'^ 

The  Commission  believes  that  by 
including  more  specificity  in  the  fac-tors 
to  be  considered  with  respect  to  barring 
persons  with  potential  financial  or 
personal  interests  from  deliberating  and 
voting  on  committee  decisions,  the 
proposed  rulemaking  should  reduce  the 
potential  for  collateral  attack  of  such 
committee  det;isions  on  the  grounds  that 
they  were  made  in  "bad  faith."  The 
C^ommission  has  attempted  to  structure 
proposed  Regulation  1.69  to  provide 
guidance  to  SROs,  consistent  with  the 
new  provisions  of  the  FTPA,  on  what 
type  of  committee  member 
circumstances  could  be  the  basis  for 
"bad  faith"  challenges. 

In  proposing  Commission  Regulation 
1.69.  the  Commission  does  not  intend  to 
exclude  the  views  of  any  particular 
group  or  groups  represented  on  SRO 
committees.  By  requiring  that 
committee  members  with  potential 
biases  abstain  from  participating  in 
committee  proceedings,  the  Commission 
is  attempting  only  to  ensure  that  SRO 
committee  decisions  serve  the  best 
interests  of  the  entire  SRO  membership 
and  the  public,  rather  than  the  self- 
interests  of  a  few  committee  members.* 

II.  Description  of  Proposed  Rulemaking 

The  following  description  consists  of 
a  .section-by-section  analysis  of  the 
Commission's  proposed  rulemaking.  In 
addition  to  explaining  the  rationale  and 
operation  of  the  proposal,  this 
description  is  intended  to  provide 
interested  persons  with  a  framework  for 
addressing  issues  which  may  be  raised 
by  particular  provisions  of  the 
rulemaking. 

A.  Proposed  Regulation  1.6y(a} — 
Definitions'' 

1.  Self-Regulatory  Organizations 

Proposed  Regulation  1.69's  conflicts 
restrictions  would  apply  to  each  SRO 
governing  board,  disciplinary  committee 
and  oversight  panel.  Proposed 
Regulation  1.69(a)(6)'s  definition  of  SRO 


'  S41:  e.g.,  Sam  Wong  &  Sons.  Inc  v.  New  York 
.Menanlile  Exchange.  73S  F.2d  .155  (7th  Car    1975) 
an<l  Hi'ihop  v  C'ommoditv  Etrhonge.  In<  .  5f>4 
K.Supp   1S57(SI)N  Y   1983) 

"The  Commi.ssion  notes  that  current  Regulation 
l.t>4  establishes  composition  requirements  for  SRO 
committcH's  in  order  to  ensure  that  a  diversity  of 
membership  interests  are  represented  on  such 
committees  Spf  S8  FR  :J7644  duly  13.  1993)  for  a 
full  de»(  ription  of  (Commission  Regulation  1.H4  and 
Its  underlytng  rationale   In  this  connection,  the 
Commission  specifically  invites  comment  on  how 
to  fialance  the  goals  of  Regulation  1.64  and  the  goals 
of  I- IT  A  .Se<  lion  217  and  proposed  Commission 
Kixii'sl"'"  1  69  with  respect  to  conllicts 

'this  section  will  discu.ss  only  those  term 
definitions  which  could  raise  noteworthy  issues. 


would  include  contract  markets, 
clearing  organizations  and  registered 
futures  associations  ("RFAs").  While 
Section  217  of  the  FTPA  specifies  that 
"contract  markets"  must  adopt  conflict 
of  interest  provisions,  the  Commission 
believes  that  it  is  appropriate  for 
proposed  Regulation  1.69's  conflicts 
restrictions  to  extend  to  clearing 
organizations  and  RFAs  as  well. 

In  making  clearing  organizations 
subject  to  proposed  Regulation  1.69,  the 
Commission  notes  that  FTPA  Section 
217  requires  that  its  conflicts 
restrictions  apply  to  committees 
handling  certain  types  of  margin 
changes.  Margin  levels  in  the  futures 
industry,  however,  are  established  by 
both  contract  markets  and  clearing 
organizations.  The  Commission  does  not 
find  any  reason  to  distinguish  between 
contract  markets  and  clearing 
organizations  with  respect  to  the 
potential  for  conflicts  of  interests  when 
making  margin  decisions.  In  addition, 
there  are  already  a  number  of  instances 
where  the  Commission  has  taken  CEA 
requirements  addressed  to  contract 
markets  and  applied  them  to  clearing 
organizations.  For  example,  Section 
5a(a)(12)(A)  of  the  CEA  mandates 
Commission  review  of  "contract 
market"  rules,  while  Commission 
Regulation  1.41,  which  establishes 
procedures  for  Commission  review  of 
such  rules,  specifically  includes 
clearing  organizations  within  the 
definition  of  contract  markets  for  these 
purposes.  For  these  reasons,  the 
Commission  believes  that  it  would  be 
appropriate  to  make  clearing 
organizations  subject  to  proposed 
Regulation  1.69. 

The  Commission  also  believes  that  it 
would  be  beneficial  to  apply  its 
proposed  rulemaking  to  RFAs  in  order 
to  ensure  that  their  committees  would 
be  able  to  make  decisions  which  were 
free  from  the  potential  taint  of 
committee  member  bias  and  self- 
interest.* 

The  Commission  particularly  seeks 
comment  on  its  proposed  definition  of 
SRO  and  whether  it  would  be  consistent 
with  the  principles  endorsed  by  FTPA 
Section  217  to  extend  this  proposed 
rulemaking  to  clearing  organizations 
and  RFAs  in  addition  to  contract 
markets. 

2.  Governing  Boards  and  Oversight 
Panels 

Proposed  Regulation  1.69(a)(2)'s 
definition  of  governing  board  would 


include  any  SRO  "board  of  directors, 
board  of  governors,  board  of  managers, 
or  any  similar  body"  and  any 
subcommittee  thereof,  such  as  an 
executive  committee,  which  is 
authorized  to  take  action  on  behalf  of 
the  SRO.  Proposed  Regulation  1.69  also 
would  apply  to  SRO  oversight  panels 
which  have  the  responsibility  of 
formulating  and  carrying  out  an  SRO's 
.self- regulatory  responsibilities.'' 

3.  Disciplinary  Committees 

Proposed  Regulation  1.69(a)(1)  would 
define  an  SRO  "disciplinary  committee" 
to  mean  a  body  which  was  authorized 
by  an  SRO  "to  conduct  disciplinary 
proceedings,  to  settle  disciplinary 
charges,  to  impose  sanctions,  or  to  hear 
appeals  thereof."  '°  This  definition,  in 
combination  with  the  proposed 
formulation  of  Regulations  1.69(b)(1) 
and  (2),  would  ensure  that  Regulation 
1.69's  conflicts  restrictions  would  apply 
to  disciplinary  committee  members 
when  they  deliberated  and  voted  on 
matters  as  a  body,  but  would  not  apply 
to  members  of  disciplinary  committees 
when  they  individually  exerci.sed 
disciplinary  powers.  Thus,  it  would  not 
include  a  floor  committee  member  who 
disposes  of  minor  disciplinary 
violations  by  individually  issuing 
summary  fines  or  other  limited 
penalties,  but  it  would  apply  to 
instances  where  more  than  one  floor 
committee  member  is  required  to 
endorse  a  decision. 

While  the  Commission  recognizes  that 
restrictions  on  conflicted  members 
participating  in  disciplinary  matters 
promotes  the  impartiality  of  the 
disciplinary  process,  it  also  believes  that 
applying  such  restrictions  to  floor 
committee  members  acting  individually 
may  present  countervailing  problems. 
One  apparent  disadvantage  of  such  an 


"As  noted  in  footnote  10  below,  however,  the 
rulemaking  would  have  a  more  limit<id  impact  on 
RFAs  as  opposed  to  contract  markets  and  clearing 
organizations. 


"  In  order  to  consolidate  the  Commission's 
Regulations,  "oversight  panel"  would  be  defined  by 
a  new  Commission  Regulation  1.3(tt).  That 
provision  would  define  oversight  (janel  for 
application  in  both  current  Regulation  1.63  and 
proposed  Regulation  1.69.  The  definition  would  be 
identical  to  Commission  Regulation  1.63(d)(4)'s 
current  oversight  panel  definition. 

The  Commission  notes  that  its  "oversight  panel" 
definition  is  intended  to  cover  floor  committees 
when  they  make  decisions  such  as  changing  a  price 
quote  on  a  price  change  i^gister.  setting  modified 
closing  call  ranges  and  establishing  settlement 
prices.  Please  comment  on  whether  the  oversight 
panel  definition  needs  to  be  clarified  in  any  way  to 
incorporate  floor  committees  when  they  engage  in 
such  activities. 

'"In  this  connection,  the  Commission  also  is 
proposing  to  amend  Regulation  1.63's  definition  of 
"disciplinary  committee"  so  that  it  will  be  identical 
to  propcsed  Regulation  1.69(a)(1).  To  make  the.so 
two  definitions  identical.  Regiriation  1.63(a)(2) 
would  he  revised  by  deleting  "disciplinary 
hearings"  and  substituting  "disciplinary 
proceedings." 


application  would  be  that  it  might 
actually  diminish  the  coverage  of  an 
SRO's  compliance  program.  For 
example,  if  an  individual  floor 
committee  member  were  subject  to 
Regulation  1.69's  conflicts  restrictions, 
he  would  be  prohibited  from  summarily 
fining  any  floor  trader  with  whom  he 
had  one  of  the  specified  relationships, 
even  if  he  directly  observed  violative 
conduct  by  such  a  trader.  In  those 
instances  where  such  a  floor  committee 
member  was  the  only  committee 
member  responsible  for  monitoring 
trading  activity  in  a  particular  pit,  such 
behavior  might  go  unpunished. 

Applying  conflicts  restrictions  to 
disciplinary  committee  members  when 
they  act  individually  might  also  present 
more  practical  difficulties.  As  currently 
proposed.  Regulation  1.69  would 
require  that  before  each  disciplinary 
proceeding  SRO  staff  must  determine 
whether  any  committee  member  has  a 
conflict  in  the  matter.  Floor  committee 
members,  however,  typically  issue 
summary  fines  to  SRO  members  who 
commit  minor  rule  violations  on  the 
trading  floor  (e.g.,  violations  of  dress 
and  decorum  rules).  Requiring  floor 
committee  members  to  submit  to  some 
prior  staff  review  in  these  circumstances 
could  undermine,  or  possibly  eliminate, 
their  ability  to  discipline  violative 
behavior  expeditiously. 

The  Commission  seeks  comment  on 
its  proposed  application  of  Commission 
Regulation  1.69's  conflicts  restrictions 
to  disciplinary  committees  and  floor 
committees  in  particular.  Does  the 
current  proposed  approach  strike  an 
equitable  balance  between  the  need  for 
an  impartial  disciplinary  mechanism 
versus  the  need  for  the  deterrent  effect 
of  having  floor  committee  members  on 
exchange  trading  fioors?  Are  there  other 
ways  in  which  to  further  both  of  these 
goals? 

4.  Significant  Actions 

As  explained  below,  proposed 
Regulation  1.69's  conflicts  restrictions 
would  apply  to  SRO  committees  when 
they  consider  any  "significant  action 
which  would  not  be  submitted  to  the 
Commission  for  its  prior  approval." 
Proposed  Regulation  1.69(a)(7)'s 
definition  of  that  term  would  include,  at 
a  minimum,  two  types  of  SRO  actions. 
First,  the  term  would  include  SRO 
actions  or  rule  changes  which  address 
emergencies  at  an  SRO,  as  they  are 
defined  by  Commission  Regulation 
1.41(a)(4),  including  actual  or  attempted 
market  corners,  squeezes  or 
manipulations.  Second,  proposed 
Regulation  1.69(a)(7)'s  definition  also 
would  include  SRO  margin  changes 
which  "respond  to  extraordinary  market 


conditions  when  such  conditions  are 
likely  to  have  a  substantial  effect  on 
prices  in  any  contract  traded  or  cleared" 
at  the  SRO.'"' 

The  proposed  definition  of  a 
"significant  action  which  would  not  be 
submitted  to  the  Commission  for  its 
prior  approval"  generally  follows 
Congress'  definition  of  that  same  term  in 
FTPA  Section  217.  The  Commission 
believes  that  its  proposed  definition 
should  capture  those  circumstances  in 
which  a  committee  member's  conflict 
would  have  the  greatest  potential  to 
influence  SRO  actions.  The  proposed 
definition  has  been  limited  to 
committee  actions  which  could  have  an 
immediate  impact  on  the  marketplace 
and.  consequently,  the  positions  of  SRO 
committee  members,  because  those  are 
the  situations  in  which  a  decision- 
maker most  likely  would  be  influenced 
by  self-interest.  The  proposal  does  not 
intend  to  suggest  that  any  particular 
significant  action  would  have  a 
predictable  impact  on  market  prices;  in 
fact,  the  experience  of  the  Commission 
in  assessing  the  consequences  of  prior 
emergency  actions  has  been  to  the 
contrary.  That  being  said,  it  is  critical 
for  public  confidence  in  self-regulation 
that  such  actions  be  perceived  as  being 
applied  even-handedly  and  not  to  the 
advantage  or  disadvantage  of  any  given 
group.  The  Commission  has  attempted 
to  formulate  a  definition  which 
addresses  the  objectives  explicitly  set 
forth  in  the  legislation  the  rulemaking  is 
intended  to  implement,  but  which,  a! 
the  same  time,  does  not  do  unnecessary 
injurv  to  the  mechanics  of  thp  SRO 
committee  decisionmaking  process  and 
the  ability  of  the  SRO  to  engage  in 
effective  self-governance  activities. 

The  Commission  seeks  comment  on 
whether  there  are  any  other  types  of 
SRO  actions  or  rule  changes  which 
should  be  subject  to  Regulation  1.69's 
confiicts  restrictions.  For  instance,  the 
Commission  currently  proposes  to  limit 


"Notably,  under  this  definition.  RF.^  committees 
would  not  consider  either  o:  the  two  ty^)e,>^  of  SRO 
actions  which  would  constiiuie  a  ■significant 
action  which  would  not  be  submitted  to  the 
Commissior  for  its  prior  approval  "  .Accordingly. 
this  aspect  of  Regulation  1  69  s  confiicts  restrictions 
would  be  m.ippiicable  to  RK.\  comm.ttee  members. 
Srt- proposed  Commis,sion  Regulation  1  69lb)(2) 
and  Section  II  c;  ijelow  Rh  A  committee  members 
would,  however,  be  sub|ec:l  to  proposed  Regulation 
1.69(bl(l)'s  restriction>  on  SRO  committee  members 
con.sidering  matters  ii'  wh.Lh  they  had  a 
reijtionship  wiiti  the  named  p^rty  m  .nterest  [e.g. 
disci  pi  ina.-^v  aisesl.  Ser  propos-ed  Commission 
Regulation  1  69(b)(l!  and  Senior.  II  B.  tjelow  The 
Commission  invites  commenl  on  w.hether  it  should 
revise  proposed  Commiss.or.  Regulation  1  69  to 
sppcificailv  exclude  RF'A  committee>  from  being 
subject  to  iiegulation  1.69(b)!2)'s  re.striciions  on 
SRO  committees  which  consider  a    significant 
action  w  hich  would  no!  be  submitted  to  the 
Commission  for  its  prior  approval." 
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thf  ( onflicts  restrutioiis  to  SRO  actions 
svi)i(  h  would  not  be  siibniitled  for  prior 
Commis.sion  rt>vi»'vv.  (hjcjiusi'  thr 
Clommissioii  .ipprov.d  process  is 
mteiuieci  to  coiisiilur  the  public  interest 
nnd  to  insulate  SRO  actions  from 
impropriety.  Ibe  rule  apfirov.d  process 
requires  a  disc  ussion  of  all  o[)posinn 
views  and  a  statement  of  the  purpose  of 
ea(.h  rulechaiifcie  Ordmarilv.  such  rule 
chunj^es  do  not  even  have  the  potential 
toaffet.t  pri(  es   Nonetheless,  the 
Commission  rwiuests  comment  on 
whether  the  public,  interest  would  t)e 
b«Mter  served  if  a  broader  rangt?  of  SRO 
actions,  whether  or  not  there  was  prior 
Commission  review,  were  subiect  to 
conflicts  restrictions   If  so,  what  other 
types  of  SRO  actions  should  tie 
covered'  '-' 

B  Proposfii  lif^tilntinn  I  fifflhlUh- 
Rf'IdtioDshif)  With  Xiniifd  Hiiriy  in 
Interfst 

Proposed  Kt>>{iilalion  1  fiQ(b}(l)  would 
mandate  that  SROs  im[)lemeiil  rules 
requiring  that  commitl»>e  memb»-rs 
abstain  from  delifx'ratin^  and  voting;  on 
any  mattt^r  in  whi(  ti  tliey  liad  .i 
significant  r«>lalioiiship  with  tlie 
matter  s  'iLimed  (i.irtv  in  interest  "  ' ' 
F'roposed  Regulations  1  tiM(b)(l)  (i) 
Ihrouj^h  (v)  would  list  the  types  of 
relationsfiips  between  .1  i  ommittei! 
member  and  named  party  in  interest 
whu  h  would  rt^quire  .ibstention. 
including  familv  '*  and  employment  '"' 
nd  itinnshi|)s 

Another  type  of  re|,itionship  which 
would  tie  the  iiasis  lor  abstention,  under 
proposed  Regulation  l.ti<((l))(  l)(iv), 
would  be  if  the  committtM'  member  and 
the  n. lined  party  m  interest  ha<l  .1 
"signific.ini.  ongoing  business 
relationship  ■■  Under  this  provision,  for 
example,  a  committee  memtier  would  be 
prohibited  from  partii.qiating  in  .1  mattitr 


■'  hnr  '^x.inipitv  shouia  *  h.inm'H  to  h  pni  »'  ij\iol«» 
on  i)  pnre  iihaimt-  ri>nistt'r    m-IIihk  iiioiliritHi  closinK 
(.all  riinj^es.  or  fsl-itil  ishin^  MMlU'mHril  prit.»f%  tin 
fi.inii.ul.irlv  mi  hiilml  in  Ki-KLiUlmn  I  h'l's  ilnfiniliiin 
n(  I  "sjxnidraiil  drlmii  whir  h  wmilil  mil  Ik' 
Hut)miiied  to  the  Cximmissinn  for  il^  prior 
dp()r>)v,il 

' '  Kiir  itiiisi'  ;MiriMisi's    j'r.i|i. isi'il  (  iiminisHiiin 
Ki'nnl.iinui  1  »>'Krt!(M  i«iM,,,l  ilt'fini'  .1     iLimcii  jwrtv 
in  intBr««i"  .m  .i     piirtv  whn  n  iiii-nlifii'd  is  lh<' 
siibiot.l  of  .inv  riMlliT  N'iiiK  1  onsuieri'il    t)v  .in  SKI ) 
cotTiniilliw 

'•PropiiHcl  Ki'Kiil.iImn  I  li'l(t)|(  1 II vl  wnuhl 
pn>hibi(  <i  I  ornmiM*'**  tniTTitn'r  fnun  dnlitM'r.iliM^  .unl 
votiTth;  .in  .1  rn-iniT  1!  ht*  whh  m  !h»'  iinint'diHl** 
fAcnilv  of  lh«  n»inii'il  (i.irlv    n  inii-ri'Nl    t*rii(n>v'i! 
RRKiiUlton  1  h^M.iK  tl  wouli)  (ipfini-   'ininir(li.ilu 
f.*niilv  '  to  me.in  d  j)<Tr*on'%  "siMnitH.  pdrrnt 
sti>[i(>,irMnl.  I  hilit.  ^iRpthilci  ^ihling,  «t«ji|)rniher, 
•*tHpsistt»r,  or  in  Uw 

"  llnili-r  iiropivstxl  Kt>>(iil.itjon  1  t>')(li!l  1  )(ii).  d 
I  ninmiliti"  iiiKuitH'r  unild  mil  iW-hbtTdtc  or  voU'  on 
inv  nidltt-r  in  whu  h  th«  ndm«(j  parly  mleri'sl  w,is 
dn  employer  i-niployee  or  fellow  empluvw  of  the 
corrunillee  memtwr. 


in  which  he  and  the  named  party  were 
co-owners  of  a  business  venture  In 
order  to  clarify  this  provision,  the 
(Commission  proposes  to  include  any 
clearing  relationship  within  the  scope  of 
a  "significant,  ongoing  business 
rtdalionship."  but  proposes  to  exclude 
relationships  which  are  limited  to 
e.xecuting  futures  or  option  contract 
transat  tions  "•  with  eat  h  other,  in 
drawing  this  distinction,  the 
Commis.sion  notes  that  two  parlies  in  a 
clt;aring  relationship  typically  rely  upon 
each  other,  to  some  degree,  to  carry  on 
their  rt!spe<;five  businesses. 
.■\(  i.ordingly.  the  Commission  believes 
that  parties  to  a  clearing  relationship 
may  not  be  totally  impartial  if  one  party 
was  involved  in  considering  an  .SRO 
committee  action  whit:h  directly  bore 
ii[)on  the  other  party.  The  C-ommission 
notes  that  under  proposed  Commission 
Regulation  1.69(b)(l)(iii).  members  of  a 
broker  association  would  be  Required  to 
.ibstain  from  deliberations  and  voting  on 
any  SRO  i oinmittet;  matter  in  which  one 
of  its  members  was  a  named  party  in 
interest 

The  Commission  invites  comment  as 
to  whtrther  anv  other  sjjecific  type  of 
relationship  should  he  included  or 
excluded  as  a  "signiru:ant,  ongoing 
fiusiness  relationship"  for  the  purposes 
of  proposed  Regulation  1.69(b)(l)(iv) 
For  example,  two  SRO  members  might 
do  a  significant  amount  of  transactional 
business  with  each  other  outside  of  the 
.SRO  as  counterparties  in  the  over-the- 
counter  market.  Could  such  a 
ndationship  give  rise  to  a  potential 
conflitt  be«:ause  of  the  frequency  of 
conta<:ts'  Or,  should  whether  or  not  a 
transaction  is  arms  length  govern  the 
possibility  for  conflicts:' 

While  the  Commission  anticipates 
that  proposed  Regulation  1.69(b)(l)*s 
restrictions  would  most  oftentimes  be 
a[)pli«?d  to  disciplinary  cases  he<:ause 
they  involve  named  respondents,  the 
provision  also  would  pertain  to  any 
matter  handled  by  an  SRO  governing 
Ijoard,  disciplinary  committee  or 
oversight  panel  in  which  there  was  a 
[lartK  ular  named  party  in  interest. 
Ac(  ordingly,  the  proposed  conflict 
restrii  fions  would  apply  to  such 
1  ommittees  if  they  were  to  review  a 
memlHjrship  application  or  consider 
some  action  with  respect  to  a  particular 
individual  (eg  .  dire<;ting  a  person  to 
n'ducf  tiis  position  in  a  contract). 

The  (ioinmission  believes  that  this 
propcjseti  provision  should  reduf:e  the 


"■K<ir  ihi'st-  piir|>o.ws.  the  Commission  would 
I  nnsidiT  nxchangi"  of  fuliirps  for  physical 
tr.insar  lions  .inii  0;A  .S«H;tlon  4(cl  contract  market 
iransai  lions  ki  be  futures  and  option  contract 
irdi1s.11  lions  under  proposed  Regulation 
Hi9(b)tl)(iv). 


potential  for  committee  members  to  be 
unduly  influencied  by  family  and 
personal  business  considerations. 
At:c;ordingly,  the  provision  should  help 
to  assure  that  committee  decisions  will 
be  the  result  of  fair  deliberations  and 
will  not  be  tainted  by  the  real  or 
perceived  self-interest  of  c:ommittee 
members. 

The  Commission  notes  that  Set:tion 
217  of  the  FTPA  states  that  contract 
markets  must  adopt  rules  requiring  that 
committee  members  abstain  from 
"confidential"  deliberations  and  voting 
on  matters  where  they  have  a 
relationship  with  the  named  party  in 
interest,  ("ommission  Regulation 
l.fi9(b)(l),  which  is  Ix^ing  proposed  in 
furtherance  of  that  provision,  takes  the 
more  prophylactic  approach  of  applying 
its  conflicts  restrictions  to  all 
deliberations  and  voting  on  suc;h 
matters,  whether  they  are  confidential 
or  non-confidential.  The  Commission 
believes  that  this  approach  should  help 
to  reduce  the  potential  for  biased 
decisionmaking  in  both  settings. 
Theoretically,  in  non-c;onfidential 
committee  meetings  outsiders  would  be 
able  to  monitor  the  fairness  of  a 
c:ommittee's  decision-making  process. 
The  Commission  questions,  however, 
whether  there  t;ould  ever  be  an  effective 
outside  presence  at  SRO  committee 
procsiedings  given  their  history  of 
usually  being  closed  to  the  public.  In 
addition,  the  Commission  believes  that 
even  in  a  public  setting  it  would  be 
difficult  to  detect  any  one  committee 
member's  bias  or  prejudice  on  a  matter 
unless  the  member  also  publicly 
distdosed  any  possible  relationships 
with  the  named  party  in  interest. 

C  Proposed  Regulation  1.69(b)(2}— 
Financial  Interest  in  an  Action 

Proposed  Commission  Regulation 
1.69(b)(2)  would  require  that  SRO 
committee  members  abstain  from 
committee  deliberations  and  voting  on 
certain  matters  in  which  they  would 
have  a  "direct  and  substantial  financial 
interest."  The  proposed  restriction 
would  only  apply  when  a  committee  is 
considering  "a  significant  action  which 
would  not  be  submitted  to  the 
Commission  for  its  prior  approval."  As 
dis<;ussed  in  Section  II. A.  above,  those 
committee  actions  would  include,  at  a 
minimum.  Regulation  1.41(a)(4) 
emergency  actions  and  margin  changes 
which  respond  to  market  conditions 
which  are  likely  to  have  a  substantial 
effect  on  the  prices  of  any  contract 
traded  or  cleared  at  the  SRO.'' 


In  determining  a  committee  member's 
financial  interest  in  a  possible 
committee  action,  Regulation  1.69(b)(2) 
would  require  SROs  to  review  for 
positions  of  the  member,  the  member's 
family,  the  member's  firm  and  the 
customers  of  the  member's  firm  held  in 
any  contract  which  could  be  affected  by 
the  committee  action. '«  With  respect  to 
a  committee  member's  personal 
positions,  proposed  Regulations 
1.69(b)(2)  (i)  and  (ii)  specifically  would 
require  that  SROs  consider  gross 
positions  in  the  subject  contract  held  in 
the  member's  personal  accounts,  the 
member's  Regulation  1.3(j)  controlled 
accounts  and  any  accounts  in  which  the 
member  had  a  significant  financial 
interest. 

Regarding  positions  of  the  member's 
family,  proposed  Regulation 
1.69(b)(2)(iv)  would  require  that  SROs 
review  gross  positions  held  in  the 
personal  accounts  or  Regulation  1.3(j) 
controlled  accounts  of  the  member's 
immediate  family.  For  these  purposes  a 
committee  member's  immediate  family 
would  be  defined  by  proposed 
Regulation  1.69(a)(3),  excluding  those 
immediate  family  members  who  were 
not  dependents  of  the  member  and  who 
did  not  reside  with  the  member.  The 
Commission  has  proposed  this 
exclusion  in  order  to  limit  the  provision 
to  position  information  which  a 
committee  member  likely  would  know 
in  the  ordinary  course. 

SROs  reviewing  for  a  committee 
member's  financial  interest  in  a 
committee  matter  also  would  be 
required  to  consider  gross  positions 
held  in  the  member's  firm's  proprietary 
accounts,  net  positions  held  in  customer 
accounts  at  the  member's  firm  and  gross 
positions  held  by  any  customers  who 
constituted  a  significant  proportion  of 
business  for  the  member's  firm. 

Proposed  Commission  Regulation 
1.69(b)(2)  would  specifically  fix  the 
types  of  positions  which  SROs  would 
have  to  review  in  determining  whether 
a  committee  member  had  a  "direct  and 
substantial  financial  interest"  in  the 
outcome  of  the  committee's 
consideration  of  "a  significant  action 
which  would  not  be  submitted  to  the 
Commission  for  its  prior  approval."  The 
proposal  would  not,  however,  set  any 
specific  standards  as  to  what  position 


"  Sep  proposed  Commission  Regulation 
1  69(a)(7). 


'"While  proposed  R>>^ulalion  l.f>9(b)(21  would 
specify  what  positions  SROs  must  rcvinw  in 
dptcrmining  whether  an  SRCl  commilt(>e  member 
wouiti  have  a  "dirpct  and  substantial  financial 
intprest"  in  an  SRO  cummittee  action,  proposed 
Rpgiilalion  1  ()<)(b)(;i)  would  specify  what  >ourcfis  of 
position  information  an  SRO  woulil  be  rptjuirpd  to 
consider,  al  a  minimum,  in  making  such  a 
dpit'rniination.  .Sep  Section  II. l).  of  this  release 
below  for  .1  further  description  of  Regulation 
1.6l(b)(i|. 


size  warranted  a  member's  abstention 
from  deliberations  and  voting  on  a 
matter.  Rather,  the  Commission  has 
endeavored  to  give  SROs  flexibility  in 
complying  with  this  aspect  of  its 
proposed  rulemaking. 

Tne  criteria  for  each  SRO  in 
evaluating  whether  a  committee 
member  would  have  a  "direct  and 
substantial  financial  interest"  in  a 
committee  action  must  be  the  extent  to 
which  an  individual  would  be  exposed 
to  market  risk,  the  size  of  the 
individual's  positions,  whether  or  not 
market  neutral,  relative  to  the  market 
and,  with  respect  to  a  committee 
member's  affiliated  firm,  the  potential 
effect  on  the  firm's  capital.  The 
Commission  would  expect  each  SRO  to 
weigh  a  variety  of  factors  in  making 
these  determinations.  Each  SRO  should 
assess  the  magnitude  and  probable 
market  impact  of  the  underlying 
"significant  action."  A  possible  margin 
change  of  emergency  action  for  a 
contract  might  be  so  profound  that  even 
the  smallest  position  in  the  contract 
could  be  affected  by  the  measure. 
Likewise,  a  committee  member  might 
not  have  a  particularly  large  position  in 
any  one  of  the  categories  listed  in 
Regulation  1.69(b)(2)  (i)  through  (vi). 
However,  if  a  member's  positions  in 
each  one  of  these  categories  were 
similarly  aligned  such  that  they  all 
would  be  favorably  or  unfavorably 
impacted  by  even  a  moderate  margin 
change,  the  member  should  be  required 
to  abstain  from  participating  in 
deliberations  and  voting  on  such  a 
possible  margin  action. 

The  Commission  invites  comment  on 
its  proposed  approach  to  determining 
whether  a  committee  member  has  a 
"direct  and  substantial  financial 
interest"  in  a  matter  being  considered 
by  an  SRO  committee.  What  numerical 
thresholds  for  margin  changes  or 
pKJsition  sizes  could  the  Commission 
establish  for  SROs  in  this  regard?  What 
other  requirements  could  the 
Commission  impose  in  this  area  to 
require  SROs  to  make  more  objective 
abstention  decisions?  For  example,  a 
straightforward  approach  to  this  issue 
could  be  to  require  abstention  by 
committee  members  with  any  position 
in  a  contract  which  could  be  impacted 
by  a  committee's  significant  action. 
Please  comment  on  the  effect  of  such  an 
approach. 

D.  Proposed  Regulation  1.69lbl(3)— 
Abstention  Decision 

Proposed  Commission  Regulation 
1.69(b)(3)  would  mandate  procedures 
which  SROs  would  have  to  follow  in 
determining  whether  any  SRO 
committee  members  must  abstain  from 


deliberations  and  voting  on  a  matter  due 
to  a  conflict.  These  procedural 
requirements  would  apply  whenever  an 
SRO  governing  board,  disciplinary 
committee  or  oversight  panel  took  up  a 
matter  involving:  (1)  a  named  party  in 
interest  (See  proposed  Regulation 
1.69(b)(1)):  (2)  an  action  or  rule  change 
addressing  a  Regulation  1.41(a)(4) 
emergency  (See  proposed  Regulations 
1.69(a)(7)(i)  and  1.69(b)(2));  or,  (3)  a 
margin  change  designed  to  respond  to 
extraordinary  market  conditions  when 
such  conditions  would  be  likely  to  have 
a  substantial  effect  on  prices  in  any 
contract  traded  at  the  SRO  (See 
proposed  Regulations  1.69(a)(7)(ii)  and 
1.69(b)(2)). 

Prior  to  a  committee's  consideration 
of  any  such  matter,  proposed  Regulation 
l:69(b)(3)  would  require  the  SROs  staff 
to  make  a  determination  whether  any 
member  of  the  committee  was  subject  to 
any  of  the  conflicts  situations  listed  in 
Regulations  1.69(b)  (1)  and  (2).  In 
determining  whether  a  conflict  existed 
under  Regulation  1.69(b)(1),  the 
Commission  would  expect  SRO  staff  to 
ascertain  whether  any  committee 
member  had  a  relationship  with  the 
named  party  in  interest  based  upon  its 
available  records  and  questioning  of  the 
committee's  members.  In  the  c:ase  of 
conflicts  based  upon  a  committee 
member's  financial  interest  in  a 
committee's  action  under  Regulation 
1.69(b)(2).  SRO  staff  would  be  required 
to  review  the  positions  listed  in 
Regulation  1.69(b)(2)  for  each  committee 
member.  In  ascertaining  this  position 
information,  an  SROs  staff  would  be 
permitted  to  rely  upon: 

(1)  The  most  recent  large  trader 
reports  and  clearing  records  available  to 

the  staff: 

(2)  Position  information  provided  to 
the  staff  by  committee  members 
pursuant  to  Regulation  1.69(c):  ■"  and, 

(3)  Anv  other  source  of  position 
information  which  was  readilv  available 
to  the  staff. ''^' 

The  Commission  believes  that  by 
tonsulting  this  range  ol  easily  accessible 
sources  of  position  data.  SRO  staffs 
should  be  able  to  niai^e  a  well-informed 
decision  as  to  whether  any  committee 
member  has  a  financ  iai  interest  in  a 
committee  at;tion. 

Under  proposed  Re>jiilations 
l.fi9(b)(3)(i)  (Bland  (CI.  SRO  staff  would 
he  required  to  determine  w  hether  any 
committee  member  had  a  conflict,  under 
either  Regulation  1  69(b)ll)  or  (2).  and 


"See  proposei!  Commission  Regulation  1.69(c) 
and  related  .Stciiiin  H  F.  of  this  release  belcjw  for  a 
descnplion  of  pai  h  committee  memtjer's  position 
rpporting  responsibility. 

-'  Proposed  Commission  Regulation 
1.69(bj(J)(i)(.M  Ul  Ihrough  U). 


^ 
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to  (lirtM  t  iiny  (  ominittw!  tiiembor  with 
sucii  a  conflict  to  al)st<iiii  from 
deliberations  dnd  voting  on  tht;  matter. 

Whenever  SRO  staff  made  .in 
abstention  deteniunation  pursuant  to 
proposed  Regulation  l.r)i)(b)(  l)(i), 
proposed  Commission  Kegulation 
1  H9(b)(.l)(ii)  would  require  the  SRO 
committee  considering  the  underlying 
substantive  matter  to  in(  hide  certain 
information  regarding  the  abstention 
determmation  in  the  minutes  of  its 
ineetiM)j   Suc:h  a  rword  wouUl  l)e 
required  to  indicate,  among  other 
things,  the  committee  members  who 
attended  the  meeting,  the  staff 
member(s)  who  reviewetl  the  committ»ie 
members'  positions,  a  listing  of  the 
position  information  reviewed  for  each 
committee  memf)er.  the  names  of  any 
i:ommittee  member  directed  to  abstain 
and  the  reasons  thereof.  The 
C^ommission  believes  that  these 
recordation  requirements  would  enable 
SROs  to  demonstrate  the  propriety  of 
their  abstention  decisions  should  they 
be  called  into  question  by  either  SRO 
members,  the  (iommission  or  the  public. 
In  addition,  such  records  would  be 
useful  to  the  (lommission  in  any  future 
evaluation  of  Regulation  l.HOand  the 
SROs'  implementing  rules  and 
prot;edures. 

In  instances  when  a  committee 
member  was  permitted  to  deliberate  but 
not  vote  on  a  matter  pursuant  to 
proposed  Ciommission  Regulation 
l.tH)(b)l4).  the  committee's  rtH:ords 
would  be  requinxl  to  inc:lude  a  full 
description  of  the  views  expressed  by 
such  member  during  the  committee's 
deliberations  on  the  underlying 
substantive  matter.  Fhis  description 
should  not  be  limited  to  a  r«u:ital  of  the 
committee  member's  presence  at  the 
meeting,  but  should  dtftail  the  views 
and  supporting  arguments  offered  by  the 
member  at  such  meeting  To  ensun;  a 
full  description  of  the  member's  views, 
SRO  committees  should  consider 
m<iking  transcripts  of  the  pertinent 
portions  of  such  a  ineeting.  The 
Commission  b«dievt!s  that  this 
re(|uiri!nient  should  deter  such  a 
committet?  member  from  offering  strictly 
self-interesteti  advice  to  an  SRO 
committee 

Under  proposed  Regulation  1  60(b)(:J). 
the  Comnussion  would  confer  the 
responsibility  for  making  abstention 
determinations  on  SRO  staff.  I'he 
tiommission  believes  that  this  ap[)roa< :h 
would  best  assur*>  that  the  process  of 
making  such  determinations  would  not 
.idversely  impa«.t  the  SRO  committee 
de<:isionmaking  process 

The  Commission  understands  that 
this  provision's  proposed  approacli 
would  closely  follow  the  prtxedures 


which  most  SROs  currently  use  when 
handling  committee  member  conflicts. 
Notably,  a  number  of  SRO  .staff  members 
indicated  to  Commission  staff  that  SRO 
committee  members  rarely  resist  their 
staffs'  abstention  recommendations 
ba.sed  upon  potential  conflicts. 

The  ('ommission  invites  comment  on 
the  effi(.iency  of  these  proposed 
procedures  for  handling  abstention 
decisions,  and  partic:ularly  its  approach 
to  having  SRO  staff  gather  position 
information.  Would  the  proposed 
procedures  be  administratively 
burdensome  for  SRO  staffs  or  should  the 
(-ommission  grant  SRO  staffs  more 
discretion  in  this  regard?  Would  the 
specified  range  of  position  information 
to  be  gathered  provide  a  sufficient  basis 
for  making  a  fair  assessment  of  a 
committee  member's  potential  conflict 
of  interest  with  respect  to  any  particular 
committee  matter.' 

Should  the  Commission's  rulemaking 
include  any  provisions  for  appealing 
abstention  determinations  by  SRO  staff? 
For  instance,  should  the  rulemaking 
allow  SRO  committees  to  include 
"conflicted"  members  in  deliberations 
and  voting  on  matters  when  the 
member's  vote  was  needed  to  obtain  a 
quorum'.'*' 

/■;  Proponed  Regulation  1.69(h)(4t— 
Participation  in  Deliberations 

In  a  limited  number  of  circumstances, 
proposed  Commission  Regulation 
1.69(b)(4)  would  permit  SRO 
committees  to  allow  a  committee 
member,  who  otherwise  would  be 
required  to  abstain  from  deliberations 
and  voting  on  a  matter  because  of  a 
conflict,  to  deliberate  but  not  vote  on 
the  matter."  Regulation  1.69(b)(4)  only 
would  permit  such  a  "deliberation 
exception"  for  matters  in  which  a 
committee  member  "knowingly  [had]  a 
direct  and  substantial  interest  in  the 
result  of  the  vote"  under  proposed 
Regulation  1.69(b)(2).  Consistent  with 
Stf<;tion  217  of  the  FHTA,  this  exception 
would  not  apply  to  matters  in  which  a 
committee  member  had  a  confiict,  under 
proposed  Regulation  1.69(b)(1),  due  to 


■■'  NoIr  lh.ll.  as  (lesjribeci  in  Se<  linn  II  t.  below. 
ihe  Comnii.'.siDn's  proposed  rul«"m.ikiiin  already 
wiiiild  (KTiiul.  in  spe<  ifinii  cirmmsldnres. 
■(  iinflii  tP(l"  I  ommillpp  members  to  parlicuwle  in 
i.iinuinltre  di-liberalions.  but  nol .voting,  on  certain 
malltTs. 

•Minder  Ki'Hiilalion  1  Jj9's  projxi.scd  atMtnntinn 
(lelcrniindlion  proiedures.  ,SR()  staff  would  make 
ilif  iiiiliaJ  (letenninal  ion  of  whether  a  commillee 
iiiemlx>r  ihiiMld  tw  rfi)iiired  to  abstain  from 
(lt'lib<"raliiinv  and  voting  on  any  partii  ular 
I  iunnntl»»e  mailer   h'or  reasons  (iisciis,sed  in  this 
si'<  iirm  t)eliiw,  however,  the  C ommis.sion  proposes 
ihat  only  SKO  (oinmilleos.  anil  nol  SRO  staff,  be 
able  lo  permit  a  lommiltee  memlwr  lo  participate 
in  ileliU-ralions.  but  nol  votind.  on  a  commitleo 
maltur. 


his  or  her  relation  with  the  matter's 
named  party  in  interest. 

While  the  conflicts  restrictions 
established  by  Section  217  of  the  PTTA 
further  the  fairness  and  integrity  of  the 
decisionmaking  processes  of  SRO 
committees.  Section  217  also  recognizes 
that  in  some  instances  a  committee 
member  with  a  conflict  with  respect  to 
a  particular  matter  might  also  have 
special  knowledge  or  experien«:e 
regarding  that  matter.  Accordingly, 
proposed  Regulation  1.69(b)(4)  would 
allow  such  members  to  participate  in 
deliberations  only,  but  subject  to 
qualifying  criteria  limiting  such 
participation  to  instances  where  the 
committee  believed  that  it  had 
insufficient  expertise  to  consider  a 
matter  and  needed  such  a  member  to 
participate. 

In  determining  whether  to  permit  a 
committee  member  lo  deliberate  on  a 
matter,  proposed  Regulation  1.69{b)(4)(i) 
would  require  the  presiding  committee 
to  consider  a  number  of  factors 
including:  (1)  Whether  the  member  had 
special  expertise  in  the  matter  involved 
which  few  or  no  other  members  of  the 
committee  had;  (2)  whether  the 
committee's  ability  to  meaningfully 
deliberate  would  be  .adversely  affected 
by  the  member's  non-participation;  and 
(3)  whether  the  member's  participation 
in  deliberations  would  be  necessary  for 
the  committee  to  obtain  a  quorum.^' 

Given  the  factors  which  must  be 
considered,  the  Commission  believes 
that  deliberation  exception  decisions 
should  be  made  by  the  committee 
involved,  rather  than  SRO  staff.  For  any 
particular  matter  to  be  considered  by  an 
SRO  committee,  the  committee 
members  themselves  would  be  in  a 
better  position  than  SRO  staff  to  assess 
their  individual  levels  of  expertise  in 
the  matter  and  their  need  for  input 
during  deliberations  from  the  committee 
member  who  otherwise  would  be 
required  to  abstain. 

In  order  to  help  ensure  that 
committees  handle  deliberation 
exception  decisions  in  an  impartial 
manner,  proposed  Commission 
Regulation  1.69(b)(4)(ii)  would  require 
that  any  such  exception  must  be 
approved  by  all  "public"  members  of 
the  presiding  committee  (i.e.,  committee 
members  who  are  not  members  of  the 
SRO)  who  were  present  when  the 


"This  factor  presumes  that  an  SKO's  quorum 
requirement  is  based  upon  the  number  of 
(omniiltee  members  who  can  deliberate  on  a  mailer 
and  nol  upon  the  number  of  rommitlee  mcmliers 
who  can  vole  on  a  matter  See  Roljert's  Rules  of 
Order  §  3  (Henry  M.  Roberts  III  and  William  j 
Evann,  e<is..  0th  td.  1990).  The  (kimmission  invites 
conmient  from  SROs  on  whether  the  proposed 
approai  h  would  be  consistent  with  their 
commiltees'  quorum  requiremcnii. 


committee  made  such  a  determination. 
This  requirement  would  not  apply  to 
those  SRO  governing  boards, 
disciplinary  committees  or  oversight 
committees  which  do  not  normally  have 
public  members.*'' 

The  Commission  invites  comment  on 
its  proposal  to  permit,  in  certain 
circumstances,  an  SRO  committee 
member,  who  otherwise  would  be 
required  to  abstain  from  deliberations 
and  voting  on  a  matter  because  of  a 
conflict,  to  deliberate  but  not  vote  on 
the  matter.  Notwithstanding  the  statute, 
should  the  possibility  of  allowing  an 
interested  committee  member  to 
participate  in  deliberations  be  further 
limited  or  even  prohibited  entirely? 
Would  the  proposed  exception  tor 
deliberations  provide  a  person  who 
could  not  vote  on  a  matter  with  an 
opportunity  to  unduly  influence  a 
committee's  decision?  Would  the 
proposed  requirements  strike  a  proper 
balance  between  ensuring  that  SRO 
committees  make  well-informed 
decisions  while  minimizing  the 
influence  of  a  committee  member's 
potential  bias  or  self-interest  in  the 
matter? 

F.  Proposed  Regulation  1.69(c) — 
Disclosure  Requirement 

Under  proposed  Commission 
Regulation  1.69(c),  whenever  an  SRO 
committee  considered  a  "significant 
action  which  would  not  be  submitted  to 
the  Commission  for  its  prior  approval," 
as  that  term  is  defined  by  proposed 
Regulation  1.69(a)(7),  each  member  of 
the  committee  would  be  required  to 
disclose  to  the  SRO's  staff  any  position 
information  which  was  known  or 
should  have  been  known  by  the  member 
with  respect  to  the  positions  listed  in 
Regulation  1.69(b)(2)  [i.e.,  positions 
held  by  the  member,  the  member's 
family,  the  member's  firm  and  certain 
customers  of  the  member's  firm). 
Proposed  Regulation  1.69(c)  would 
make  it  a  direct  violation  of  the 
Regulation,  prosecutable  by  the 
Commission,  for  any  committee  member 
to  fail  to  report  such  information  to  the 
SRO's  staff. 

For  the  purposes  of  this  provision, 
committee  members  would  be  presumed 
to  have  knowledge  of  gross  positions 
held  in:  (1)  the  member's  personal  or 
controlled  accounts  (See  proposed 
Regulation  1.69(b)(2)(i));  (2)  accounts  in 
which  the  member  had  a  significant 
financial  interest  (See  proposed 
Regulation  1.69(b)(2)(ii));  (3)  proprietary 


-'.SfvComniissiop  Regulations  1.64  (b)  and  (cl 
whith  resppclivelv  require  governing  t)odrds  and 
certain  disciplinary  committees  to  include  non-SRO 
memtier  repre.'»onlatives. 


accounts  at  the  member's  firm  (See 
proposed  Regulation  1.69(b)(2)(iii)); 
and,  (4)  the  personal  or  controlled 
accounts  of  persons  in  the  member's 
immediate  family  (excepting  family 
members  who  were  not  dependents  of 
the  committee  member  and  did  not 
reside  at  the  member's  residence)  [See 
proposed  Regulation  1.69(b)(2)(iv)). 
While  it  would  always  be  a  question  of 
fact  as  to  what  position  information  a 
committee  member  knew  at  a  particular 
point  in  time,  the  Commission  believes 
that  a  committee  member  usually 
should  be  aware  of  this  type  of  position 
information  because  it  would  be  based 
on  either  his  own  trading  activity  or  the 
trading  activity  of  parties  with  whom  he 
would  have  a  close  relationship.  This 
presumption  of  knowledge  would  be 
rebuttable,  but  the  committee  member 
involved  would  bear  the  burden  of 
providing  evidence  of  his  or  her  lack  of 
knowledge. 

The  Commission  believes  that  its 
proposed  Regulation  1.69(c)  reporting 
requirement  should  help  SRO  staff  and 
committees  to  better  determine  whether 
committee  members  have  conflicts 
which  warrant  abstention  from 
committee  deliberations  and  voting.  In 
addition,  the  Commission  believes  that 
its  enforcement  powers  under 
Regulation  1.69(c)  should  help  ensure 
compliance  with  the  conflicts 
restrictions.  Of  course,  each  SRO  would 
continue  to  have  an  independent 
responsibility  under  Section  5a(8)  of  the 
CEA  and  Commission  Regulation  1.51  to 
enforce  any  of  its  own  rules 
implementing  Regulation  1.69. 

G.  Proposed  Regulation  1.69(d)— 
Violations  of  SRO  Rules 

Proposed  Commission  Regulation 
1.69(d)  would  make  it  a  violation  for  an 
SRO  to  permit  a  committee  member  to 
participate  in  deliberations  or  voting  on 
a  matter  if  such  participation  would 
violate  any  SRO  rule  implementing  the 
conflicts  restrictions  of  Commission 
Regulations  1.69(b)  (1)  or  (2).  As  with 
proposed  Regulation  1.69(c),  Regulation 
1.69(d)  would  enable  the  Commission  to 
enforce  the  conflicts  restriction 
requirements  as  implemented  by  SRO 
rules  if  necessary.  The  Commission 
believes  that  this  reservation  of 
enforcement  power  would  be 
appropriate  given  Regulation  1.69's 
purpose  of  upholding  the  fairness  and 
integrity  of  the  SRO  det:isionmaking 
process. 

The  Commission  invites  comment  on 
the  appropriate  enforcement 
mechanisms  for  implementmg  the 
FTPA's  conflicts  restrictions. 


H.  Proposed  Regulation  1.69le) — 
Liability  to  Other  Parties 

Under  proposed  Commission 
Regulation  1.69(e).  SROs,  SRO  officials 
and  SRO  staffs  involved  in  reviewing 
committee  member  positions  and 
making  abstention  decisions,  pursuant 
to  Regulation  1.69(b)(3),  would  be 
protected  from  liability  to  any  party 
other  than  the  Commission.  This 
limitation  of  liability  is  mandated  by 
Section  217  of  the  FTPA. 

/.  Amendments  to  Current  Commission 
Regulations  Made  Secessary-  by 
Proposed  New  Commission  Regulation 
1.69 

1.  Proposed  Regulation  1.3(tt)— 
Definition  of  Oversight  Panel 

As  indicated  in  Section  II.  A.  above, 
the  Commission  proposes  to  establish  a 
definition  for  oversight  panels  in  the 
definitional  section  of  the  Commission's 
regulations.  The  definition  would  be 
identical  to  the  definition  of  oversight 
panel  in  current  Commission  Regulation 
1.63(a)(4).  As  part  of  its  proposal,  the 
Commission  would  delete  Regulation 
1.63(a)(4)  and  make  the  new  Regulation 
1.3(tt)'s  definition  of  oversight  panel 
applicable  to  both  Regulation  1.63  and 
proposed  Regulation  1.69. 

2.  Proposed  Regulation  1.41(0— Voting 
on  Temporary  Emergency  Rules 

Section  213  of  the  FTPA  amended 
Section  5a(a)(12)(B)  of  the  CEA  to 
require  that  the  Commission  issue 
regulations  establishing  "terms  and 
conditions  "  under  whirJi  contract 
markets  may  take  temporary  emergency 
actions  without  prior  Commission 
approval.  Section  5a(d)(12)(B)  and 
Regulation  1.41(f).  the  Commission's 
implementing  regulation,  require  that 
any  such  temporary  emergency  action 
be  adopted  by  a  two-thirds  vote  of  a 
contract  market's  governing  board   In 
recognition  of  the  fact  that  governing 
board  members  may  be  required  to 
abstain  from  deliberations  and  \oting  on 
such  an  action  under  contract  market 
rules  implementing  proposed 
Regulation  1.69.-^  as  part  of  its 
rulemaking  the  Commission  is 
proposing  to  amend  Regulation  1.41(0 
to  provide  that  such  abstaining  board 
members  should  not  be  included  in 
determining  whether  a  temporary 
emergency  action  has  been  approved  by 
two-thirds  ot  a  governing  board. 


•'Contract  marWr!  governing  tx>ard  members 
world  U'  >.ibiec!  !o  Regulation  1.69's  conflict 
restriction:-  whonevei  thev  considered  such 
temporary  emergency  action.s  See  propose*! 
Commission  Regulations  l.69(a)(7Hi)  and  i.69(bU2). 
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/.  Prnpnsf'd  Hrgitldtinn  156  4 — 
Disrlnstirt'  i>t  Brokrr  Assorintini) 
MfmbtTsliip 

Sei.tion  102  of  the  FfFA  ameiuleti 
Se(  tioii  4i((i)  of  th»'  C.V.A  lo  prohibit  the 
knowing  exet:utinii  of  a  cusfoiiier  order 
bv  a  floor  broker  opposiU-  <inv  broker  or 
trader  with  whom  tbo  floor  broker  has 
a  specified  business  relntionship,  unless 
the  Coinniission  has  adopted  rules 
reqlIinn^  exchange  pnx:edures  and 
standards  designed  to  prevent  violations 
of  the  CKA  attributable  to  broker 
asso(  iaiion  trading.  In  response  to  this 
provision,  the  C^oininission  adopted  Part 
156  to  its  regulations  in  order  for 
contract  markets  to  identify  and 
enhance  surveillance  of  broker 
associations.-''  Among  other  things,  the 
(Commission's  Part  l.SR  Regulations 
require  that  contract  markets  register 
broker  associations  at  their  respective 
exchanges  and  maintain  re<:ords  listing 
"the  n.ime  of  iMch  person  who  is  a 
member  or  otherwise  has  a  direct 
beneficial  interest  in  |a|  broker 
asso<  iation." 

As  part  of  the  curnMit  rulemaking,  the 
Commission  is  proposing  to  amend  its 
Part  1.5fi  Regulations  by  adding  a  new 
Regulation  1,56.4  which  would  require 
contract  markets  to  post  a  listing  of  the 
broker  association  membership 
information  which  thev  are  currently 
required  to  compile  pursuant  to 
Regulation  156.2(b).  This  posting  should 
be  m<id<»  (/;  a  plucc  (U'sigiuHl  U>  onfuim 
its  availnbilitv  to  the  general  ()ublic 
such  as  an  exchange's  lobby  or  other 
common  access  area    The  (iommission 
believes  tliaf  this  re(|uirtMnent  would 
serve  the  public  interest  by  enabling  the 
puhli(.  to  take  broker  asso(.iatioii 
relationships  into  account  when  making 
trading  decisions  and  assessing 
ex<.hange  a(  tions  generally. 

III.  Conclusion 

The  (Commission  btdieves  that  the 
proposed  lu'w  Regulation  1.69  and  the 
proposed  ameiulmeiils  tii  Regulations 
1.3.  1.41  and  1,6,»  meet  the  statutory 
directive  of  Section  5a(a)(  17)  of  the  CiKA 
as  it  was  amended  by  .Section  217  of  the 
FTP.\  The  proposal  would  establish 
guidelines  and  fa<  tors  to  be  considered 
in  determining  whether  an  SRO 
(;ommittee  member  was  subject  to  a 
conflict  which  < ould  potentially 
impinge  on  bis  ability  to  make  tair  and 
impartial  d«H:isions  in  a  matter  and, 
thus,  warrant  abstention  from 
participating  in  committee  deliberations 
and  voting. 


-".•>'■<•  5a  KK  Jl  167  dune  1.  lOOll  fur  a  full 
(lestriplion  ol  the  (lomniissions  I'dri  156 
rulemaking  re^'inlin^  tiri)ker  associalioiu. 


rhe  Commission  invites  public 
comments  on  any  aspect  of  this 
proposed  rulemaking,  including 
whether  it  would  fulfill  the 
implementation  requirements  of  hi  PA 
.Section  217.  The  Commission  also 
invites  comment  on  whether  any  other 
revisions  should  be  made  to  ensure 
greater  fairness  and  impartiality  in  the 
de<:isionmaking  processes  of  SRO 
(ommittees.  For  instance,  would  it  be 
beneficial  for  the  Commission  to  amend 
current  Commission  Regulation  1.64  to 
provide  a  higher  level  of  representation 
for  publi(.,  non-SRO  members  on  SRO 
boards  and  committees? 

IV.  Related  Matters 

A  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(  "RFA"),  5  use.  601  et  seq.  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  "The  Commission 
has  previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  RFA.  and  that  the 
Commission,  therefore,  need  not 
consider  the  effect  of  proposed  rules  on 
(  ontract  markets.  47  FR  18618.  18619 
(April  30,  1982).  Furthermore,  the 
(Chairman  of  the  Commission  previously 
has  certified  on  behalf  of  the 
(Commission  that  comparable  rule 
proposals  affecting  clearing 
organizations  and  registered  futures 
.j.s,socJi3tions,  if  adopted,  would  not  have 
had  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  51 
FR  44H66.  44868  (December  12,  1986). 

The  proposed  rulemaking  would 
affect  individuals  who  serve  on  SRO 
governing  boards,  disciplinary 
committees  and  oversight  panels.  The 
(Commission  does  not  believe  that  its 
proposed  rulemaking  would  have  a 
significant  economic  impact  on  these 
SRO  commit'ee  members.  The  proposed 
rulemaking  would  require  these 
committee  memliers  to  disclose  to  their 
SR(3s  certain  position  information 
which  is  known  or  should  be  known  to 
them  at  the  time  that  their  committees 
consider  certain  signifii.ant  a<:tions 
which  would  not  be  submitted  to  the 
(Commission  for  approval.  The 
(Commission  believes  that  this 
requirement  would  not  have  any 
significant  economic  impact  on  such 
members  because  the  information  which 
they  would  be  required  to  provide 
should  be  readily  available  to  them  and 
be(  ause  the  sigiiific:ant  actions  which 
would  give  rise  to  this  requirement 
should  occur  on  an  infrequent  basis. 

Aci:ordingly.  the  Acting  Chairman,  on 
behalf  of  the  (Commission,  hereby 
certifies,  pursuant  to  Section  3(a)  of  the 


RFA,  5  U.S.C.  §  605(b),  that  the 
proposed  rulemaking,  if  adopted,  would 
not  have  a  significant  economic  impad 
on  a  substantial  number  of  small 
entities. 

B.  Agency  Information  Activities: 
Proposed  Collection;  Comment  Request 

The  Paperwork  Reduction  Act  of  1980 
("PRA"),  44  U.S.C.  3501  et  seq.  (1988), 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  submitted  the 
proposed  rulemaking  and  its  as.sociated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
("OMB").  The  burden  associated  with 
the  entire  collection,  including  this 
proposed  regulation  and  amendments, 
is  as  follows: 

Average  burden  hours  per  response — 

3.546.26 
Number  of  respondents — 15,286.00 
Frequency  of  response — On  Occasion 

The  burden  associated  with  the 
proposed  regulation  and  amendments  is 
as  follows: 

Average  burden  hours  per  response — 

2.00 
Number  of  respondents — 20 
Frequency  ol  response — On  Occasion 

Persons  wishing  to  comment  on  the 
information  that  would  be  required  by 
the  proposed  rulemaking  should  contact 
Jeff  Hsu,  OMB.  Room  3228,  NEOB, 
Washington,  DC.  20503,  (202)  395- 
7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Joe  F.  Mink,  Clearance 
Officer,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street.  N.VV..  VVashington. 
DC.  20.581.  Telephone:  (202)  418-517a 

List  of  Subjects 

1 7  CFR  Port  1 

Brokers,  Commodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  156 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
based  on  the  authority  contained  in  the 
Commodity  Exchange  Act,  the 
Commission  is  proposing  to  amend  Title 
17,  Chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 
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PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1 .  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  USC  2,  2a,  4,  4a.  6.  6a,  6b.  6c, 
6d,  Be.  6f,  6g,  6h.  6i.  6j.  6k,  6l.  6m,  6n.  6o. 
7.  7a.  8.  9.  12,  12a,  12c,  13a.  13a-1.  16,  19, 
21,  23,  and  24,  unless  otherwise  stated. 

2.  Section  1.3  would  be  proposed  to 
be  amended  by  adding  paragraph  (tt)  to 
read  as  follows: 

§1.3    Definitions. 

***** 

(tt)  "Oversight  panel"  means  any 
panel  authorized  by  a  self-regulatory 
organization  to  review,  recommend  or 
establish  policies  or  procedures  with 
respect  to  the  self-regulatory 
organization's  surveillance,  compliance, 
rule  enforcement  or  disciplinary 
responsibilities. 

3.  Section  1.41  would  be  proposed  to 
be  amended  by  adding  paragraph  (0(10) 
to  read  as  follows: 

§  1.41    Contract  market  rules;  sut>misslon 
of  rules  to  the  Commission;  exemption  of 
certain  rules. 

***** 

(f)  '  *  • 

(10)  Governing  board  members  who 
abstain  from  voting  on  a  temporary 
emergency  rule  pursuant  to  §  1.69,  shall 
not  be  counted  in  determining  whether 
such  a  rule  was  appi^ved  by  the  two- 
thirds  vote  required  by  this  regulation. 

4.  Section  1.63(a)(2)  would  be 
proposed  to  be  revised  to  read  as 
follows: 

§  1 .63    Service  on  self -regulatory 
organization  governing  t>oards  or 
committees  by  persons  with  disciplinary 
histories. 

(a)  *  *  * 

(2)  "Disciplinary  committee"  means  a 
committee  of  persons  which  is 
authorized  by  a  self-regulatory 
organization  to  conduct  disciplinary- 
proceedings,  to  settle  disciplinary 
charges,  to  impose  sanctions,  or  to  hear 
appeals  thereof. 
***** 

5.  Section  1.63(a)(4)  would  be 
proposed  to  be  removed. 

6.  Section  1.63(a)(5)  would  be 
proposed  to  be  redesignated  as 

§  1.63(a)(4). 

7.  Section  1.63(a)(6)  would  be 
proposed  to  be  redesignated  as 
§  1.63(a)(5). 

8.  In  redesignated  §  1.63{a)(5)(ii).  the 
reference  to  "subparagraphs  (a)(6)(i)  (A) 
through  (C)"  would  be  proposed  to  be 
amended  to  read  "paragraphs  (a)(5)(i) 
(A)  through  (C)". 


9.  In  redesignated  §  1.63(a)(5)(iv),  the 
reference  to  "paragraphs  (a)(6)(i) 
through  (iii)"  would  be  proposed  to  be 
amended  to  read  "paragraphs  (a)(5)(i) 
through  (iii)". 

10.  Section  1.63(a)(7)  would  be 
proposed  to  be  redesignated  as 

§  1.63(a)(6). 

11.  In  Section  1.63(d),  the  reference  to 
"paragraph  (a)(6)(i)"  would  be  proposed 
to  be  amended  to  read  "paragraph 
(a)(5)(i)". 

12.  Section  1.69  would  be  proposed  to 
be  added  to  read  as  follows: 

§  1 .69    Voting  by  interested  menM>ers  of 
self-regulatory  organization  governing 
l>oards  and  various  committees. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Disciplinary  committee"  means  a 
committee  of  persons  which  is 
authorized  by  a  self-regulatory 
organization  to  conduct  disciplinary 
proceedings,  to  settle  disciplinary 
charges,  to  impose  sanctions,  or  to  hear 
appeals  thereof. 

(2)  "(Governing  board"  means  a  self- 
regulatory  organization's  board  of 
directors,  board  of  governors,  board  of 
managers,  or  similar  body,  or  any 
subcommittee  thereof,  duly  authorized, 
pursuant  to  a  rule  of  the  self-regulatory 
organization  that  has  been  approved  by 
the  Commission  or  has  become  effective 
pursuant  to  either  Section  5a{a)  (12)(A) 
or  17(j)  of  the  Act,  to  take  action  for  and 
on  hehaUof  the  self-regvMory 
organization  with  respect  to  a  matter 
covered  by  this  section. 

(3)  A  person's  "immediate  family" 
means  the  person's  spouse,  parent, 
stepparent,  child,  stepchild,  sibling, 
stepbrother,  stepsister,  or  in-law. 

(4)  "Member's  affiliated  firm"  is  a 
firm  in  which  the  member  is  a 
"principal,"  as  defined  in  §  3.1(a),  or  an 
employee. 

(5)  "Named  party  in  interest"  means 
a  party  who  is  identified  as  the  subject 
of  any  matter  being  considered  by  a 
governing  board,  disciplinary  committee 
or  oversight  panel. 

(6)  "Self-regulatory  organization  " 
means  a  "self-regulatory  organization" 
as  defined  in  §  1.3(ee)  and  includes  a 
"clearing  organization"  as  defined  in 

§  1.3(d). 

(7)  "Significant  action  which  would 
not  be  submitted  to  the  Commission  for 
its  prior  approval"  includes,  at  a 
minimum,  any  of  the  following  types  of 
self-regulatory  organization  actions  or 
rule  changes  which  can  be  implemented 
without  the  Commission's  prior 
approval: 

(i)  Any  actions  or  rule  changes  which 
address  an  "emergency"  as  defined  in 
§  1.41(a)(4);  and. 


(ii)  Any  changes  in  margin  levels  that 
are  designed  to  respond  to  extraordinary 
market  conditions  when  such 
conditions  are  likely  to  have  a 
substantial  effect  on  prices  in  any 
contract  traded  or  cleared  at  such  self- 
regulatorv  organization. 

Tb)  Self- Regulatory  Organization 
Rules.  Each  self-regulatory  organization 
shall  maintain  in  effect  rules  which 
have  t)een  submitted  to  the  Commission 
pursuant  to  Section  5a(a)(12)(,^)  of  the 
Act  and  §  1.41  or,  in  the  case  of  a 
registered  futures  association,  pursuant 
to  Section  17(j)  of  the  Act.  which 
reauire.  at  a  minimum,  that: 

iD  Relationship  With  Named  Party  in 
Interest.  A  member  of  a  .self-regulatory 
organization's  governing  board, 
disciplinary  committee  or  oversight 
panel  shall  abstain  from  such  body's 
deliberations  and  voting  on  any  matter 
where  such  member: 

(i)  Is  the  named  party  in  interest: 

(ii)  Is  an  employer,  employee  or 
fellow  employee  of  the  named  party  in 
interest; 

(iii)  Is  associated  with  the  named 
party  in  interest  through  a  "broker 
association"  as  defined  in  §  156.1; 

(iv)  Has  any  other  significant,  ongoing 
business  relationship  with  the  named 
party  in  intei^st,  including  clearing 
relationships,  but  not  including 
relationships  limited  to  executing 
fiitures  or  option  contract  transactions 
with  each  other;  or, 

(v)  Is  in  the  immediate  family  of  the 
named  party  in  interest. 

(2)  Financial  Interest  in  an  Action.  A 
member  of  a  self-regulatory 
organization's  governing  board, 
disciplinary  committee  or  oversight 
panel  shall  abstain  from  such  body's 
deliberations  and  voting  on  any 
significant  action  which  would  not  be 
submitted  to  the  Commission  for  its 
prior  approval  if  the  member  knowingly 
has  a  direct  and  substantial  financial 
interest  in  the  result  of  the  vote.  In 
determining  whether  a  member  has  a 
direct  and  substantial  financial  interest 
in  the  result  of  such  a  vote,  among  other 
things,  a  self-regulatory  organization's 
rules  must  consider  with  respect  to  any 
contract  or  product  which  the  self- 
regulatory  organization  reasonably 
expects  could  be  affected  by  the  action: 

(i)  Gross  positions  held  in  the 
member's  personal  accounts  or 
"controlled  accounts."  as  defined  in 
§1.3(1); 

(ii)  Gross  positions  held  in  a<  counts 
in  which  the  member  has  a  significant 
financial  interest; 

(iii)  Gross  positions  held  in 
proprietary  accounts,  as  defined  in 
§  1.17(b)(3).  at  the  member's  affiliated 
firm; 
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(iv)  Gross  posilions  held  in  ihe 
personal  accounts  or  'controlled 
accounts."  as  defined  in  ?5  l.3(i),  ofany 
person  in  the  member's  immediate 
famdy,  unless  such  person  is  not  a 
dependent  of  the  member  and  does  not 
reside  at  the  member's  residence; 

(v)  Net  positions  held  in  "customer" 
accounts,  as  defined  in  §  1.17(b)(2),  at 
the  members  affiliated  firm;  and, 

(vi)  Gross  position  ofany  customer 
who  constitutes  a  significant  portion  of 
business  for  the  member  or  the 
member's  affiliated  firm. 

(3)  Abstention  Decision. 

(i)  Prior  to  the  start  ofany  self- 
regulatory  organization's  governing 
board,  disciplinary  committee  or 
oversight  panel  deliberations  or  voting 
on  a  matter,  appropriate  self-re^^ulatory 
organization  staff  shall: 

(A)  review  the  positions  described  in 
paragraph  (b)(2)  of  this  section  for  each 
member  of  such  body  based  upon: 

(1)  The  most  recent  large  trader 
reports  and  clearing  records  available  to 
the  staff; 

(2)  Position  information  provided  by 
the  member  to  the  staff  pursuant  to 
Paragraph  (c)  of  this  section;  and. 

(3)  Any  other  soun:e  of  position 
information  which  is  readily  available 

to  the  staff; 

(B)  Determine  whether  any  such 
member  is  subject  to  any  of  the 
conditions  listed  in  paragraphs  (b)(1)  or 
(2)  of  this  section;  and, 

(C)  Direct  any  such  member  to  abstain 
from  deliberations  and  voting  on  the 
matter. 

(ii)  Whenever  the  staff  of  a  self- 
regulatorv  organization  makes  an 
abstention  determination  pursuant  to 
paragraph  (b)(3)(i)  of  this  section,  the 
appropriate  governing  board, 
disciplinary  committee  or  oversight 
panel  shall  include  in  the  minutes  or 
records  of  its  subsequent  meeting  the 
following  information  regarding  any 
such  determination. 

(A)  The  names  of  all  members  who 
attended  the  meeting  in  person  or  who 
otherwise  were  present  by  electronic 
means; 

(B)  The  name  of  any  member  who 
voluntarily  rec  used  himself  from 
deliberations  and/or  voting  on  a  matter 
and  the  reason  for  the  recusal,  if  stated. 

(C)  The  names  of  the  individuals 
reviewing  the  positions  de.scribed  in 
paragraph  (b)(2)  of  this  section; 

(D)  A  list  referencing  the  position 
information  which  w;is  reviewed  for 
each  member; 

(F.)  The  name  of  .my  meinlM^r  who  was 
dire<.ted  to  .il)stain  troni  any 
deliberations  and  voting  on  a  matter  and 
the  reason  for  the  abstention; 

{V)  A  des(.riplion  of  the  pro<:edures 
followed  in  making  any  determination 


on  abstentions  from  deliberations  and 
voting;  and, 

(G)  In  those  instances  when  a 
committee  member  is  permitted  to 
deliberate  but  not  vote  on  a  matter 
pursuant  to  this  paragraph  (b)(4)  of  this 
section,  a  full  description  of  the  views 
expressed  by  such  member  during 
deliberations. 

(4)  Participation  in  Deliberations. 

(i)  A  self-regulatory  organization 
governing  board,  disciplinary  committee 
or  oversight  panel  may  permit  a  member 
to  participate  in  deliberations  prior  to  a 
vote  on  a  matter  for  which  he  otherwise 
would  be  required  to  abstain  under  the 
self-regulatory  organization's  rules 
implementing  the  requirements  of 
paragraph  (b)(2)  of  this  section.  In 
making  such  a  determination,  the 
presiding  body  should  consider  the 
following  factors: 

(A)  Whether  the  member  has 
e.xpertise.  knowledge  or  experience  in 
the  matter  under  consideration  which 
few  or  no  other  members  of  the 
presiding  body  have; 

(B)  Whether  the  ability  of  the 
presiding  body  to  deliberate 
meaningfully  would  be  adversely 
affected  by  the  non-participation  of  the 
member;  and. 

(C)  Whether  the  member's 
participation  in  deliberations  is 
necessary  for  the  presiding  body  to 
achieve  a  quorum  in  the  matter. 

(ii)  Any  determination  to  so  allow  a 
member  to  participate  in  deliberations 
on  a  matter  shall  be  approved  by  each 
of  those  members  of  the  presiding  body 
who  are  present  and  who  are  non- 
members  of  the  self-regulatory 
organization. 

(c)  Disclosure  Requirement.  Each 
member  of  a  self-regulatory  organization 
governing  board,  disciplinary  committee 
or  oversight  panel  which  is  to  consider 
a  matter  referred  to  in  paragraph  (b)(2) 
of  this  section  shall  disclose  to  the 
appropriate  self-regulatory  organization 
staff  prior  to  such  consideration  the 
position  information  referred  to  in 
paragraph  (b)(2)  of  this  section  which  is 
known  or  should  be  known  to  the 
member  at  that  time.  For  these 
purposes,  members  shall  be  presumed 
to  have  knowledge  of  those  positions 
referred  to  in  paragraphs  (b)(2)  (i) 
through  (iv)  of  this  section. 

(d)  Violations  of  Self-Regulation 
Organization  Rules.  No  self-regulatory 
organization  may  permit  a  person  to 
engage  in  deliberations  or  voting  on  a 
matt»!r  if  it  would  violate  any  rule 
adopted  by  the  self-regulatory 
organization  in  compliance  with 
paragraphs  (b)  ( 1)  or  (2)  of  this  section. 

(e)Liability  to  Other  Parties.  No  self- 
regulatory  organization  or  self- 


regulatory  organization  official, 
employee  or  member,  other  than  the 
member  whose  position  or  positions  are 
being  reviewed,  or  delegee  or  agent 
thereof,  shall  be  subject  fO' liability 
under  this  section,  except  for  liability  in 
an  action  initiated  by  the  Commission, 
in  connection  with  the  review  required 
by  paragraph  (b)(3)  and  any  action  taken 
or  required  to  be  taken  thereunder. 

PART  156— BROKER  ASSOCIATIONS 

1.  The  authority  citation  for  Part  156 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6b,  6c,  6j(d),  7a(b)  and 
12a. 

2.  Section  156.4  would  be  proposed  to 
be  added  to  read  as  follows: 

§156.4    Diaciosure  of  Broker  Association 
Membership 

Each  contract  market  shall  post  in  a 
location  accessible  to  the  public  a  list  of 
all  registered  broker  associations  which 
identifies  for  each  such  association  the 
name  of  each  person  who  is  a  member 
or  otherwise  has  a  direct  beneficial 
interest  in  the  association.  This  list  shall 
be  updated  at  least  semi-annually. 

Issued  in  Washington,  D.C.  on  April  29. 
1996.  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  96-10936  Filed  5-2-96;  8:45  am) 
BILUNQ  COOC  nSI-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  346 
[Docket  No.  RM96-1 0-0001 

Oil  Pipeline  Cost-of-Service  Filing 
Requirements;  Notice  of  Proposed 
Rulemaking 

April  29,  1996. 

agency:  Federal  Energy  Regulatory 

Commission  (Commission). 

action:  Notice  of  Proposed  Rulemaking. 

SUKIMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  revise  Part  346  of  its 
regulations  to  make  the  cost-of^service 
filing  requirements  of  that  Part 
applicable  to  the  Trans-Alaska  Pipeline 
System  (TAPS)  carriers  and  carriers 
delivering  oil  directly  or  indirectly  to 
TAPS.  These  carriers  were  inadvertently 
excluded  from  the  streamlined 
procedural  rules  in  Part  346  required  by 
the  Energy  Policy  Act  of  1992. 
DATES:  Comments  are  due  on  or  before 
June  3.  1996. 
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ADDRESSES:  An  original  and  14  copies  of 
written  comments  on  this  proposed  rule 
must  be  filed  in  Docket  No.  RM96-10-- 
OOU.  All  filings  should  refer  to  Docket 
No.  RM96-10-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426.  Telephone: 
(202) 208-2078. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  2-A.  888  First  Street,  N.E. 
Washington,  D.C.  ?.0426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800  856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000, 9600,  7200, 4800, 
2400  or  1200bps,  full  duplex,  no  parity. 
8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  document  will  be  available  on 
CIPS  indefinitely  in  ASCII  and 
WordPerfect  5.1  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  2-A, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426. 

The  Commission's  bulletin  board 
system  can  also  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem:  Dial  (703) 
321-3339  and  logon  to  the  FedWorld 
system. 

•  After  logging  on,  type:  /go  FERC 
To  access  the  FedWorld  system, 

through  the  Internet: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  [l]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
revise  Part  346  of  its  regulations  to  make 
the  cost-of-service  filing  requirements  of 
that  Part  applicable  to  the  Trans-Alaska 
Pipeline  System  (TAPS)  carriers  and 


carriers  delivering  oil  directly  or 
indirectly  to  TAPS. 

I.  Background 

Order  No.  561  '  was  issued  on  October 
22. 1993,  to  comply  with  the  Energy 
Policy  Act  of  1992  (Act  of  1992),^  which 
required  the  Commission  to  establish  a 
simplified  and  generally  applicable 
ratemaking  methodology  for  oil 
pipelines  and  to  streamline  its 
procedures  relating  to  oil  pipeline  rates. 
The  Act  of  1992  excluded  TAPS,  and 
any  pipeline  delivering  oil  directly  or 
indirectly  to  TAPS,  from  its  provisions 
for  ratemaking  purposes.  Thus,  Order 
No.  561  stated  that  TAPS  and  the  other 
excluded  pipelines  would  continue  to 
be  governed  by  their  existing  rate 
methodologies,'  but  also  would  be 
subject  to  the  Commission's  new 
procedural  rules.  Thereafter,  on  October 
28,  1994.  as  a  companion  to  Order  No. 
561.  the  Commission  issued  Order  No. 
571,  establishing  in  Part  346  of  its 
regulations  cost-of-service  filing 
requirements  for  oil  pi pelines."*  These 
procedural  requirements  include  all  the 
information  necessary  to  support  a  rate 
filing  under  the  Opinion  No.  154-B 
methodology.  However,  the  existing 
provisions  of  Part  346  do  not  apply  to 
TAPS  or  its  feeder  lines.' 

II.  Public  Reporting  Burden 

The  Commission  estimates  the  public 
reporting  burden  for  the  collection  of 
information  under  the  proposed  rule 
will  remain  unchanged  for  rate  filings, 
since  what  the  Commission  proposes  to 
codify  as  the  information  to  be  provided 
is  that  which  the  Commissions  staff 
routinely  has  requested  of  oil  pipelines 
for  cost-of-service  rate  filings  in  the 
past.  The  information  will  be  collected 
on  FERC-550.  "Oil  Pipeline  Rates: 
Tariff  Filings."  *  This  estimate  includes 
the  time  for  reviewing  instructions, 
researching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 


'  Revisions  (o  Oil  Pipeline  Reguldtions  Pursujn! 
lo  Ihn  Energy  Policy  Act  of  1992.  Ordpr  No.  5bl. 
FERC  Staliites  &  Regulations  1  30.985  (199J!.  Order 
on  Rehearing,  Order  No.  561-A.  FERC  Statutes  & 
Regulations  1  31.000  (1994):  58  FR  58778.  Nov.  4. 
1993. 

=  42  li.S.C.  7172  note  (West  Supp   1993). 

'TAPS  and  the  excluded  pipelines  would 
continue  to  justify  iheir  rates  either  in  acrnrdance 
with  an  applicable  settlement  methodology  such  as. 
for  e.xample.  the  TAPS  SettlemenMvlethodology.  or 
under  the  Opinion  No.  154-B  rost-of-service 
methodology. 

■"Cost-of-Service  Reporting  and  Filing 
Requirements  for  Oil  Pipelines.  FERC  Statutes  & 
Regulations  Sl.OOti  (1994). 

^See.  Milne  Point  Pipeline  Company. .75  FERC 
161,050(1996). 

"FERC-SSO  is  Ihe  designation  coveting  oil 
pipeline  tariff  filings  made  to  Ihe  Commission. 


the  collection  of  information.  The 
current  annual  reporting  burden 
associated  with  this  information 
collection  requirement  was  described  in 
Order  No.  571  and  included  the  burden 
attributable  to  all  oil  pipelines, 
including  TAPS  and  its  feeder  lines,  as 
follows:  FERC-550;  5,350  hours,  535 
responses,  and  140  respondents 

CommerUs  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
can  be  sent  to  the  Federal  Energy 
Regulator\'  Commission,  888  First 
Street.  N.E.,  Washington.  DC  20426 
lAttention:  Michael  Miller,  Information 
Ser\'ices  Division,  (202)  208-14151;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  (Attention: 
Desk  Officer  for  Federal  Energy 
Regulator\'  Commission),  FAX:  (202) 
395-5167". 

III.  Discussion 

It  has  always  been  the  Commission's 
intent  to  exclude  TAPS  and  its  feeder 
lines  only  from  the  simplified 
ratemaking  methodology  adopted  in 
Order  No.  561,  not  from  the  streamlined 
procedural  rules  required  by  the  Act  of 
1992.  Thus,  the  Commission  stated  in 
Order  No.  561:" 

For  ratemaking  purposes.  TAPS  and  those 
excluded  pipelini?s  |the  TAP.S  feeder  linesl 
will  continue  to  be  n^ulated  under  the 
ratemaking  standards  that  are  ruirentiy  in 
effect  However,  it  is  the  Commission's 
judgment  that  such  exclusion  jof  TAPS  and 
its  feeder  lines  from  the  pnivisiuns  of  the 
Energy  Policy  .\ct  of  1992]  was  intended  to 
apply  only  to  the  simplified  and  generally 
applicable  rate  methodologv .  I'ot  to  thf 
pro(.edural  i^iies  that  the  .■\i  t  of  1992 
required  the  (^immission  to  consider 
Otherwise,  the  Commission  would  tx' 
r»^quin;(j  to  enforce  one  set  of  procedural 
rules  for  TAPS  and  excluded  pip«>lines  and 
another  for  all  other  pipelines  under  its 
jurisdiction  under  the  ICA  This  would  not 
be  consistent  with  Congress'  intent  for  the 
Commission  to  streamline  its  pnicedures  for 
oil  pipelines 

Likewise,  the  Comniission  meant  the 
procedural  rules  of  Part  346  to  apply  to 
TAPS  and  its  feeder  lines,  but  Order  No. 
571  neglected  to  include  them  This  is 
the  interpretation  that  is  consistent  with 
the  mandate  of  the  Act  of  1992  that  the 
Commission  streamline  its  prcK  edures 
in  order  to  avoid  unnecessary  n;gulatory 
costs  and  delays,  and  with  the 
Commissions  explicit  desire  to  enfonre 
one  set  of  procedural  rules  for  all 
pipelines.  However.  Part  346  ot  the 
regulations  governing  oil  pipeline  filing 
requirements  inad\ertentl\  excluded 
T.\PS  and  its  feeder  pipelines. 


'FERC  Statutes  &  Regulations  1  30,985  at  30.961. 
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Accordingly,  the  Commission  proposes 
to  amend  Part  346  to  apply  to  TAPS  and 
its  feeder  lines.  Thus,  the  TAPS  carriers 
and  the  TAPS  feeder  lines  will  be 
required  to  comply  with  the  cost-of- 
service  filing;  requirements  of  Part  346 
when  they  seek  to  establish  rates  under 
the  Opinion  No.  154-B  methotlology. 
These  requirements  are  no  more  than  a 
codincation  of  the  information  that 
these  carriers  now  must  provide 
routinely  in  response  to  the  Commission 
staffs  requests  for  information  to 
support  their  cost-of-service  rate  fdings. 
and,  thus,  should  not  create  any 
additional  burden  for  carriers  making 
cost-of-service  Fdings.  Carriers' 
including  cost-of  service  supporting 
information  with  their  initial  Fdings 
instead  of  Fding  it  at  a  time  later  in  the 
regulatory  process  also  will  satisfy  the 
requirement  of  the  Act  of  1992  to  avoid 
unnecessary  regulatory  costs  and  delays. 

IV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment."  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
signiFicant  effect  on  the  human 
environment.'*  The  action  proposed  here 
is  prot:edural  in  nature  and  therefore 
falls  within  the  categorical  exclusions 
provided  in  the  Commission's 
regulations. '°  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  a.ssessment  is  necessary 
and  will  not  be  prepared  in  this 
rulemaking. 

V.  Regulatory  Flexibility  Act 
CertiFication 

The  Regulatory  Flexibility  Act  '» 
generally  requires  the  Clommission  to 
describe  th>'  impact  that  n  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  ecoiioinii:  Mnpa(  t  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  proposed 
rule  will  not  have  such  an  impact.'- 

Pursuant  to  section  fiO.')(b).  the 
Commission  certifies  that  tlu;  proposed 
rules  and  amendments,  if  promulgated, 
will  not  have  a  significant  adverse 
Hconomic  unpad  on  a  substantial 
number  of  small  entities. 


"Onlor  N(i  4Hfi.  RogulaIion.s  Iniplemnntins  Ihn 
Natuinal  tin  ironmcn'.il  Hnlicy  Acl.  S2  KR  47B97 
(Dec    17    1<)87).  FKR(;Sl,jlul.:san<t  Ri'gul.ilionj 
(Rpgulalions  I'Tcunbles  ISttO-lOTO)  1   I0.78a  (1987). 

MSCKR  IHO  » 

'"See  IBCFR  180  4lall21(iil 

"5  IJ.S.C  Mil  tiU' 

•»5U.S.C.  60S(b) 


VI.  Information  Collection 
Requirements 

OfFice  of  Management  and  Budget 
(0MB)  regulations  require  0MB  to 
approve  certain  information  collection 
requirements  imposed  by  an  agency.  '^ 
The  information  collection  requirements 
in  this  proposed  rule  are  contained  in 
FERC-550  'Oil  Pipeline  Rates:  Tariff 
Fdings"  (1902-0089). 

The  Commission's  Office  of  Pipeline 
Regulation  uses  the  data  collected  in 
these  information  requirements  to 
investigate  the  rates  charged  by  oil 
pipeline  companies  subject  to  its 
jurisdiction,  to  determine  the 
reasonableness  of  rates,  and  when 
appropriate  prescribe  just  and 
reasonable  rates. 

The  revisions  in  the  proposed  rule 
will  not  change  the  reporting 
requirements  of  FERC-550.  This  rule 
therefore  is  not  subject  to  OMB  review. 
Nevertheless,  the  Commission  is 
submitting  a  copy  of  the  proposed  rule 
to  OMB  for  informational  purposes. 
Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC  20426 
[Attention:  Michael  Miller,  Information 
Services  Division,  (202)  208-1415|. 
Comments  on  the  requirements  of  this 
rule  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission),  FAX:  (202)  395-5167. 

VII.  Comment  Procedures 

Copies  of  this  notice  of  proposed 
rulemaking  can  be  obtained  from  the 
Public  Reference  and  Files  Maintenance 
Branch,  Room  2-A,  888  First  Street. 
N.E..  Washington,  D.C.  20426.  Any 
person  desiring  to  file  comments  should 
submit  an  original  and  fourteen  (14) 
copies  of  such  comments  to  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  not  later  than  June  3.  1996. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  public  inspection  in 
Iht!  Commission's  public  reference  room 
at  88H  First  Street,  N.E.,  Washington.  DC 
20426,  during  regular  business  hours. 

I.ist  of  Subjects 

IHCh'H  Ptirtn-IH 


By  direction  of  the  Commission. 
Linwood  A.  Watson,  ]t.. 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  gives  notice  of  its  proposal 
to  amend  Part  346,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  346-OIL  PIPELINE  COST-OF- 
SERVICE  FILING  REQUIREMENTS 

1.  The  authority  citation  for  Part  346 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  1-85. 

2.  Sections  346.1  introductory  text 
and  346.2  introductory  text  are 
proposed  to  be  revised  as  follows: 

§  34e.1    Content  of  filing  for  cost-of-servlc* 
rates. 

A  carrier  that  seeks  to  establish  rates 
pursuant  to  §  342.2(a)  of  this  chapter,  or 
a  carrier  that  seeks  to  change  rates 
pursuant  to  §  342.4(a)  of  this  chapter,  or 
a  carrier  that  otherwise  seeks  to 
establish  or  change  rates  by  Filing  cost, 
revenue,  and  throughput  data 
supporting  such  rates,  must  file: 
***** 

§  346.2    Materials  In  support  of  initial  rates 
or  change  In  rates. 

A  carrier  that  files  for  rates  pursuant 
to  §  342.2(a)  or  §  342.4(a)  of  this  chapter, 
or  a  carrier  that  otherwise  files  to 
establish  or  change  rates  by  filing  cost, 
revenue,  and  throughput  data 
supporting  such  rates,  must  file  the 
following  statements,  schedules,  and 
supporting  workpapers.  The  statement, 
schedules,  and  workpapers  must  be 
based  upon  an  appropriate  test  period. 
***** 

(PR  Doc.  96-11048  Filed  5-2-96;  8:45  am) 
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Pipelin»!s.  Reporiing  and 
rei ordkeeping  requirements. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Extension  of  Port  Limits  of  Columbus, 
OH 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

summary:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  concerning  the  proposal  to 
amend  the  Customs  Regulations 
pertaining  to  the  field  organization  of 


Customs  by  extending  the  geographical 
limits  of  the  port  of  Columbus,  Ohio,  to 
include  Rickenbacker  Airport  which  is 
currently  operating  as  a  user  fee  airport. 
The  comment  period  is  being  extended 
another  30  days. 

DATES:  Comments  are  requested  on  or 
before  May  31,  1996. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Regulations  Branch,  U.S.  Customs 
Service,  Franklin  Court,  1301 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20229  and  inspected 
at  Franklin  Court,  1099  14th  Street, 
N.W.,  Suite  4000,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning,  Office  of  Field 
Operations,  (202)  927-0196. 

SUPPLEMENTARY  INFORMATION:  A 
document  was  published  in  the  Federal 
Register  (61  FR  8001)  on  March  1,  1996, 
proposing  to  amend  the  Customs 
Regulations  pertaining  to  the  field 
organization  of  Customs  by  extending 
the  geographical  limits  of  the  port  of 
Columbus,  Ohio,  to  include 
Rickenbacker  Airport  which  is  currently 
operating  as  a  user  fee  airport.  The 
document  further  stated  that  if  the 
boundaries  of  the  port  are  extended  as 
proposed,  the  Customs  Regulations 
would  also  be  amended  to  remove 
Rickenbacker  Airport's  designation  as  a 
user  fee  airport.  Customs  solicited 
comments  on  the  proposal  and 
comments  were  due  by  April  30, 1996. 

Customs  has  received  a  request  to 
extend  the  comment  period  to  allow 
interested  parties  to  have  more  time  to 
consider  the  proposal  as  tlie  long-term 
economic  development  interests  of  the 
Greater  Columbus  Community  make  it 
imperative  that  there  be  full 
consideration  of  the  proposal.  Customs 
believes  the  request  has  merit. 
Accordingly,  the  period  of  time  for  the 
submission  of  comments  is  being 
extended  30  days. 

All  comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  section 
1.4,  Treasury  Department  Regulations 
(31  CFR  1.4),  and  section  103.11(b), 
Customs  Regulations  (19  CFR 
103.11(b)).  between  9:00  a.m.  and  4:30 
p.m.  on  normal  business  days,  at  the 
address  stated  above. 

Dated:  April  30, 1996. 
Marvin  M.  Amemick, 

Acting  Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

|FR  Doc.  96-11164  Filed  S-02-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclanruition 
and  Enforcement 

30  CFR  Part  904 
[SPATS  No.  AR-027-FOR] 

Arkansas  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Arkansas 
regulatory  program  (hereinafter  the 
"Arkansas  program")  under  the  Surface  • 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  was  submitted  at  the  State's 
own  initiative  and  consists  of  revisions 
to  and  additions  of  regulations 
pertaining  to  remining,  water 
replacement,  subsidence  damage  repair/ 
compensation,  and  enforcement. 
Arkansas  also  proposes  to  remove 
duplicated  regulation  sections  for 
surface  and  underground  mining  permit 
applications  pertaining  to  general 
requirements  for  the  description  of 
hydrology  and  geology,  groundwater 
information,  surface  water  information, 
alternative  water  supply  information, 
and  fish  and  wildlife  resources 
information.  The  amendment  is 
intended  to  incorporate  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations,  and  to  enhance  the 
enforcement  of  the  State  program. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.,  June  3, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  May  28,  1996.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  c.d.t.  on  May  20,  1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr.  Jack 
R.  Carson,  Acting  Director,  Tulsa  Field 
Office,  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  fr^  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 
Jack  R.  Carson,  Acting  Director,  Tulsa 

Field  Office,  Office  of  Surface  Mining 


Reclamatiu.,  .md  Enforcement.  5100 
East  .Skeliv  Drive.  Suite  470.  Tulsa, 
Oklahoma  7413.5-6547,  Telephone: 
(918j  581-6430. 

Arkansas  Department  of  Pollution 
Control  and  Ecology.  .Surface  Mining 
and  Reclamation  Division,  8001 
National  Drive.  Little  Rock.  Arkansas 
72219-8913,  Telephone  (501)  682- 
0744. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 

lack  Carson.  Acting  Director.  Tulsa 

Field  Office,  Telephone:  (918)  581- 

6430. 

SUPPLEMENTARY  INFORMATK3N: 

I.  Background  on  the  Arkansas 
Program 

On  November  21.  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  Background 
information  on  the  Arkansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  November  21,  1980.  Federal 
Register  (45  FR  77003).  Arkansas 
amended  its  program  by  submitting 
provisions  that  satisfied  all  of  the 
conditions  of  the  Secretary's  approval  of 
November  21.  1980.  Effective  January 
22, 1982,  OSM  removed  the  conditions 
of  the  approval  of  the  Arkansas 
permanent  regulatory  program. 
Information  on  the  removal  of  the 
conditions  can  be  found  in  the  January 
22,  1982,  Federal  Register  (47  FR  3108) 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
904.12,  904.15,  and  904. 16    ■* 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  April  2,  1996 
(Admiiiistrative  Record  No.  AR-557). 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Arkansas  submitted  the 
proposed  amendment  at  its  own 
initiative.  The  provisions  of  the 
Arkansas  Surface  Coal  Mining  and 
ReclamaUon  Code  (ASCMRC)  that 
Arkansas  proposes  to  amend  are: 

A.  Subchapter  A — General 

1.  ASCMBC  Section 

700.1 0(b)  Termination  of  Jurisdiction 

Arkansas  proposed  to  add  this 
paragraph  to  include  provisions  for 
termination  of  jurisdiction. 

2.  ASCMBC  Section  705.5  Definitions 

Arkansas  proposes  to  amend  this 
section  by  adding,  alphabetically, 
definitions  of  "drinking,  domestic  or 
residential  water  supply,"  "land  eligible 
for  remining,"  "material  damage," 
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•noiicomnuircial  buililing."  "iKxupied 
rfsuieiitial  ciwolliiiK  .iiui  striictimis 
ri'latnd  thereto."  "pri!viously  mined 
areas,  ■  "replai.enient  of  water  supply." 
and    iinanlir.ipated  event  or  condition." 

B  Subchapter  (;— Surface  t.oai  Mining 
and  Ret.laniiition  Operations  Permits 
and  final  Kxploration  Procedures 
Systems 

?  ASCMHC  Section  77 1.1 21  h) 
Procedures 

Arkansas  proposes  to  amend  this 
sectmn  by  replacing  the  incorret.t 
reference  to  Sections  787  U(b)  and 
787  12(b)(1)  with  a  referwtice  to  Sections 
787  1  1  and  787.12. 

2.  ASCMHC  Section  77 1 .251  bl    Permit 
Fees 

Arkansas  proposes  to  amend  this 
section  by  replacing  the  calculation  of 
the  annual  administration  and 
enfortement  fet!  on  a  per  affe<;ted  acre 
basis  with  a  flat  fee  of  $6()0.()()  per  year 
through  the  life  of  ihe  permit. 

J  ASCMRC  Section  77H  14lcl 
ComplinncH  Information 

Arkansas  proposes  to  amend  this 
section  by  replacing  all  existing 
language  except  for  the  last  sentence  of 
the  paragraph. 

4  ASCMHC  Section  778  IH     Personal 
Injury  and  Property  Insurance 
Information 

Arkansiis  proposes  to  amend  this 
section  by  removing  the  refort;nce  to 
Part  806  and  adding  a  reference  to 
Se<:tion  80q^0 

5.  ASCMRC  Section  779.1^1)1 
Vegttdtion  Infonnnlion 

Arkansas  proposes  to  amend  this 
section  by  replacing  the  rtiference  to 
Hart  779. 2U  with  a  reference  to  vSection 
780.16. 

fi  .\SCMHC Section  779  22     Land  Use 

liiforination 

Arkansas  proposes  to  remove  this 
section  and  to  incorporate  its  provisions 
into  Section  780.2.3. 

7.  ASCMRC  Section  779.251  k I     Cross- 
sections,  Maps,  and  Plans 

Arkansas  proposes  to  remove  and 
reserve  this  section. 

H  ASCMRC  Sections  780.21  and  784.14 
Hydrologic  Information 

Arkansas  proposes  to  amend  Section 
780  21  bv  inserting  a  new  subparagraph 
(f)(.t)(v)   Al.so.  through  an  inadvertent 
oversight.  Se<:tion  784.14  was  not 
updated  when  Section  780.21  was 
amended  in  1988.  Therefore,  Arkansas 
proposes  to  amend  Section  784.14  by 


renaming  the  heading,  by  deleting  the 
inappropriate  referenc  e  to  Se(.tion 
780. 21(b)(3)  and  referencing  instead 
Se<;tions  780.21(e)  and  780.21(n(3)(iii) 
as  inapplicable  to  underground 
operations,  and  inserting  a  reference  to 
new  paragraph  Section  780.2 l(f)(3)(v). 
Additionally,  through  an  apparent 
typographi(-al  error,  the  heading  for 
Section  784.15  had  been  deleted  making 
it  appear  that  section  784.14  also 
references  Seciion  780.23.  Moreover, 
this  reference  incorrectly  excluded 
Section  780.23(a)(2)  from  consideration 
for  underground  mining  operations. 
Therefore.  Section  784.14  is  further 
amended  by  deleting  the  reference  to 
Section  780.23  and  placing  the 
corrected  reference  under  relisted 
Sei:tion  784.15. 

y  ASCMRC  Sections  780.23  and  784.15 
Land  Use  Information 

Arkansas  proposes  to  amend  Section 
780.23  by  replacing  it  in  its  entirety. 
Additionally,  through  an  apparent 
typographical  error,  the  heading  for 
ScH:tion  784.15  had  been  deleted  making 
it  appear  that  Section  784.14  also 
references  Section  780.23.  Moreover, 
this  reference  incorrectly  excluded 
.Section  780.23(a)(2)  from  consideration 
for  underground  mining  operations. 
Therefore.  Arkansas  proposes  to  relist 
the  heading  for  Section  784.15,  and  to 
place  the  reference  to  Section  780.23 
under  this  section. 

10.  ASCMHC  Sections  780.25  and 
784.1b    Ponds.  Impoundments.  Banks. 
Dams  and  Embankments 

Arkansas  proposes  to  amend  Sections 
780.25  and  7847. IB  by  replacing  the 
term  "Pond"  in  the  heading  with 
"Siltation  Structures."  Also,  Section 
780.25  is  proposed  to  be  amended  by 
replacing  the  terms  "pond  and 
sedimentation  ponds"  with  "siltation 
structures"  in  paragraphs  (a)  and  (b),  by 
adding  the  phrase  "and  a  detailed 
design  plan"  to  paragraph  (a),  by 
replacing  the  impoundment 
cla.ssification  criteria  in  paragraphs 
(a)(2),  (a)(3).  and  (f),  by  relplacing  the 
references  to  now-removed  Sections 
81fi.91  through  816.93  in  paragraphs 
la)(3)  (i)  and  (e)  with  a  reference  to 
.Sections  816.81  through  816.84,  by 
replacing  the  e.xisting  language  in 
paragraph  (c).  and  by  revising  the 
referenced  sections  in  paragraph  (d) 
from  816.85  to  816.84. 

;  1  ASCMRC  Section  783.22    Land  Use 
Infarrnation 

Arkansas  proposes  to  remove  this 
sedion  and  consolidate  its  provisions 
into  amended  Section  783.23. 


12.  ASCMRC  Section  784.20 
Subsidence  Control 

Arkansas  proposes  to  amend  this 
section  by  removing  all  existing 
language  and  adding  new  provisions  for 
presubsidence  surveys  and  subsidence 
control  plans. 

13.  ASCMRC  Section  784.25(a)  Return 
of  Coal  Processing  Waste  to  Abandoned 
Underground  Workings 

Arkansas  proposes  to  amend  this 
subsection  by  revising  the  reference  to 
Section  816.88  with  a  reference  to 
Section  816.81(0. 

14.  ASCMRC  Section  785.25    Lands 
Eligible  for  Remining 

Arkansas  proposes  to  add  new 
Section  785.25  pertaining  to  permitting 
requirements  for  lands  eligible  for 
remining. 

15.  ASCMBC  Section  786.5(b) 
Definitions 

Arkansas  proposes  to  amend  this 
subsection  by  revising  the  introductory 
text;  by  rearranging,  alphabetically,  the 
existing  definitions;  and  by  inserting 
alphabetically,  definitions  for 
"Applicant/Violator  System  or  AVS," 
"Federal  violation  notice,"  "Ownership 
or  control  link,"  "State  violation 
notice,"  and  "violation  notice." 

16.  ASCMHC  Section  786. 1 1(c)(2) 
Public  Notices  of  Filing  of  Permit 
Applications 

Arkansas  proposes  to  amend  this 
subsection  by  replacing  the  reference  to 
Section  783.20  with  a  reference  to 
Section  780.16. 

1 7.  ASCMHC  Section  786. 1 7(c)    Reveiw 
of  Violations 

Arkansas  proposes  to  amend  Section 
786.17  by  revising  paragraph  (c)(1),  by 
adding  an  additional  qualifying  phrase 
to  paragraph  (c)(2)  regarding  permits 
which  will  be  conditionally  issued,  and 
by  adding  new  paragraph  (c)(4) 
regarding  an  exception  to  the 
prohibitions  of  paragraph  (b). 

18.  ASCMHC  Section  786.19(gHr) 
Criteria  for  Permit  Approval  or  Denial 

Arkansas  proposes  to  amend  this 
section  by  adding  new  paragraphs  (q) 
and  (r)  pertaining  to  lands  eligible  for 
remining. 

19.  ASCMHC  Section  786.30 

Im providently  Issued  Permits:  General 
Procedures 

Arkansas  proposes  to  amend  this 
section  by  revising  paragraphs  (b)  and 
(c),  by  renumbering  the  existing 
subparagraphs  under  (b)  and  (c).  and  by 
adding  new  paragraphs  (b)(2)  and  (c)(2) 
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pertaining  to  when  an  ownership  and 
control  link  may  be  challenged  under 
Section  786.35. 

20.  ASCMHC  Section  786.31 
Improvidently  Issued  Permits: 
Rescission  Pix)cedures 

Arkansas  proposes  to  amend  this 
section  by  replacing  the  reference  to 
Section  786.30(c)(4)  with 
786.30(c)(l)(iv),  by  adding  a  qualifying 
phrase  regarding  the  provisions  of 
proposed  Section  786.35  to  paragraph 
(a),  and  by  deleting  the  right  to  appeal 
provisions  of  paragraph  (c)  which  are 
now  incorporated  in  Section  786.30. 

21.  ASCMHC  Section  786.32 
Verification  of  Ownership  or  Control 
Application  Information 

Arkansas  proposes  to  add  new 
Section  786.32  pertaining  to  verification 
of  ownership  or  control  application 
information  through  manual  data 
sources  and  automated  data  sources. 

22.  ASCMHC  Section  786.33    Review  of 
Ownership  or  Control  Violation 
Information 

Arkansas  proposes  to  add  new 
Section  786.33  pertaining  to  the  review 
of  violation  notices  and  ownership  or 
control  links  to  determine  whether  the 
application  can  be  approved. 

23.  ASCMHC  Section  786.34 
Procedures  for  Challenging  Ownership 
or  Control  Links  Shown  in  AVS 

Arkansas  proposes  to  add  new 
Section  786.34  pertaining  to  procedures 
for  challenging  ownership  or  control 
links  shown  in  the  AVS. 

24.  ASCMHC  Section  786.35 
Standards  for  Challenging  Ownership  or 
Control  Links  and  the  Status  of 
Violations 

Arkansas  proposes  to  add  new 
Section  786.35  pertaining  to  the 
standards  for  challenging  ownership  or 
control  links  shown  in  the  AVS. 

25.  ASCMHC  Section  788.14(a)(3) 
Permit  Renewals:  Completed 
Applications 

Arkansas  proposes  to  amend  this 
subsection  by  replacing  the  reference  to 
Section  806.14  with  a  reference  to 
Section  800.60. 

C.  Subchapter  H — Small  Operator 
Assistance 

1 .  ASCMHC  Section  795. 1 2  Program 
Services  and  Data  Requirements 

Arkansas  proposes  to  revise  the 
provisions  in  this  section  [>ertaining  to 
its  small  operator  assistance  program 
(SOAP)  and  to  revise  the  section  title 
from  "Program  Services"  to  "Program 


Services  and  Data  Requirements."  This 
amended  section  includes  the 
provisions  of  former  Section  795.16 
Data  Requirements. 

2.  ASCMHC  Section  795.13(a)(2) 
Eligibility  for  Assistance 

Arkansas  proposes  to  amend 
paragraph  (a)(2)  by  changing  the 
liability  period  and  increasing  the 
production  level  to  300,000  tons  with 
respect  to  operator  eligibility. 

3.  ASCMHC  Section  795. 1 6    Data 
Requirements 

Arkansas  proposes  to  remove  this 
section  and  combine  it  with  amended 
Section  795.12  Program  Services  and 
Data  Requirements. 

4.  ASCMHC  Section  795. 1 7    Qualified 
Laboratories 

Arkansas  proposes  to  amend  this 
section  by  revising  the  definition  of 
"qualified  laboratory"  in  paragraph 
(a)(1)  and  by  replacing  the  references  of 
Sections  795.16  (b)(1)  and  (b)(2)  in 
paragraph  (b)(2)  with  Sections  795.12 
(b)(1)  and  (b)(2). 

5.  ASCMHC  Section  795. 1 9    Applicant 
Liability 

Arkansas  proposes  to  amend  this 
section  by  raising  the  production  level 
to  300,000  tons  and  reducing  the 
liability  period,  and  by  making  other 
minor  changes. 

D.  Subchapter  J — Bond  Insurance 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations 

1 .  Part  800 — General  Requirements  for 
Bonding  of  Surface  Coal  Mining  and 
Reclamation  Operations  Under  the  State 
Program 

Arkansas  proposes  to  amend 
Subchapter  J  by  deleting  all  existing 
language  from  Part  800,  and  by 
removing  Parts  805,  806,  807,  and  808, 
and  consolidating  the  provisions  of 
these  removed  Parts  into  amended  Part 
800.  Arkansas  also  proposes  to  change 
the  title  of  Part  800  from  "General 
Requirements  for  Bonding  of  Surface 
Coal  Mining  and  Reclamation 
Operations  Under  the  State  Program"  to 
"Bond  and  Insurance  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Operations  Under  the  State  Program." 

E.  Subchapter  K — State  Program 
Performance  Standards 

1.  ASCMHC  Section  816.41    Hydrologic 
Balance  Protection 

Arkansas  proposes  to  amend  this 
section  by  adding  new  paragraph  (e) 
pertaining  to  permittees  replacing  a 
drinking,  domestic  or  residential  water 


supply  that  is  adversely  impacted  by 
underground  mining  activities. 

2.  ASCMHC  Section  816.46    Hydrologic 
Balance:  Siltation  Structures 

Arkansas  proposes  to  amend  this 
section  by  expanding  the  definition  of 
"other  treatment  facility"  in  paragraph 
(a)(3),  by  suspending  paragraph  (b)(2), 
and  by  revising  paragraph  (c)(2) 
regarding  spillways. 

3.  ASCMHC  Section  816.49 
Impoundments 

Arkansas  proposes  to  amend  this 
section  by  redesigning  paragraphs  (a)(1) 
through  (a)(8)  as  paragraphs  (a)(2) 
through  (a)(9),  respectively,  and 
paragraphs  (a)(9)  through  (a)(ll)  as 
paragraphs  (a)(ll)  through  (a)(13), 
respectively;  by  replacing  the  language 
of  paragraph  (a)(1)  with  language 
pertaining  to  impoundments  meeting 
the  Class  B  or  C  criteria  for  dams  in  the 
U.S.  Department  of  Agricuhure,  Soil 
Conservation  Service  (SCS)  Technical 
Release  No.  60;  by  adding  new 
paragraph  (a)(10)  pertaining  to  high 
walls;  by  revising  newly  redesignated 
paragraphs  (a)(4),  (a)(5),  (a)(6)(i).  and 
(a)(ll),  and  existing  paragraphs  (c)(2)  (i) 
and  (ii)  by  inserting  references  to  the 
SCS  criteria  for  dam  classification;  and 
by  replacing  the  existing  language  of  a 
newly  redesignated  paragraph  (a)(9) 
with  language  pertaining  to  spillways. 

4.  ASCMRC  Section  816.81     Coal  Mine 
Waste:  General  Requirements 

Arkansas  proposes  to  amend  this 
section  by  replacing  the  introductory 
text  in  paragraph  (a);  by  replacing 
existing  language  in  paragraph  (c)(2) 
with  language  pertaining  to  design 
criteria  for  a  disposal  facility;  and  by 
deleting  paragraphs  (c)(3)  and  (c)(4). 

5.  ASCMHC  Section  816.82    Coal 
Processing  Waste  Banks:  Site  Inspection 

Arkansas  proposes  to  remove  this 
section  pertaining  to  inspections  of  coal 
processing  waste  banks. 

6.  ASCMHC  Section  8 1 6.85     Coal 
Processing  Waste  Banks:  Construction 
Requirements 

Arkansas  proposes  to  remove  this 
section  pertaining  to  the  construction  of 
coal  processing  waste  banks. 

7.  ASCMHC  Section  816  86    Coal 
Processing  Waste:  Burning 

Arkansas  proposes  to  remove  this 
section  pertaining  to  extinguishing  coal 
processing  waste  fires. 
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8.  ASCMRC  Section  816.88     Coal 
Processing  Waste:  Return  to 
Underground  Workings 

Arkansas  proposes  to  remove  this 
section  pertaining  to  the  return  of  coal 
processing  waste  to  underground  mine 
workings. 

9.  ASCMRC  Section  816.89    Disposal  of 
Noncoal  Mine  Wastes 

Arkansas  proposes  to  amend  this 
section  by  removing  paragraph  (d) 
pertaining  to  the  handling  of  hazardous 
noncoal  mine  waste. 

10  ASCMRC  Section  816.91— S16.93 
Coal  Processing  Waste:  Dams  and 
Embankments 

Arkansas  proposes  to  remove  Sections 
816.91,  816.92,  and  816.93  and 
incorporate  their  provisions  into  Section 
816.84.  Sections  816.91.  816.92.  and 
816.93  pertain  to  obtaining  State 
approval,  site  preparation,  and  design 
and  construction  standards, 
respectively,  before  using  coal 
processing  waste  to  construct  dams  and 
embankments. 

1 1 .  ASCMRC  Section  816.112 
Revegetation.  Use  of  Introduced  Species 

.Vrkansas  proposes  to  remove  this 
section  pertaining  to  substituting 
introduced  species  for  native  species. 

1 2.  A  SCMRC  Section  816.116 
Revegetation:  Standards  for  Success 

Arkansas  proposes  to  amend  this 
section  by  revising  paragraph  (c)(2)  by 
deletmg  the  precipitation  qualifier  and 
by  adding  new  subparagraphs  (c)(2)(i) 
and  (c)(2)(ii)  pertainmg  to  success 
standards  for  lands  eligible  for 
remining.  by  deleting  paragraph  (c)(3) 
pertaining  to  an  average  annual 
precipitation  criterion,  and  by 
redesignating  paragraph  (c)(4)  as  (c)(3). 

13  ASCMRC  Section  816.121-U 
Subsidence  Control:  General 
Requirements 

Arkansas  proposes  to  amend  this 
section  by  combining  the  provisions  of 
Sections  816.121-U  General 
requirements,  816.124-U  Surface  owner 
protection,  and  816.126-U  Buffer  zones 
into  revised  Section  816.121-U  General 
requirements. 

14.  ASCMRC  Section  816.121-U 
Subsidence  Control:  Public  Notice 

Arkansas  proposes  to  remove  the  first 
sentence  of  the  introductory  paragraph 
and  paragraphs  (b)  and  (c)  and  insert 
language  pertaining  to  notifying 
landowners  of  proposed  underground 
mining  operations. 


15.  ASCMRC  Section  816.124-U  and 
816.126-U    Subsidence  Control: 
Surface  Owner  Protection  and  Buffer 
Zones.  Respectively 

Arkansas  proposes  to  remove  these 
two  sections  and  incorporate  their 
provisions  under  revised  Section 
816.121-U  General  requirements. 

16.  ASCMRC  Section  827.12    Coal 
Processing  Plants:  Performance 
Standards 

Arkansas  proposes  to  replace  the 
references  to  Sections  816.91  through 
816.93  in  paragraph  (e)  with  Section 
816.84.  Arkansas  also  proposes  to 
amend  paragraph  (g)  by  replacing  the 
terms  "solid  waste"  and  "any  excavated 
materials"  with  "noncoal  mine  waste" 
and  "excess  spoil,"  and  by  rearranging 
and  revising  the  referenced  sections. 

F.  Subchapter  L — State  Program 
Inspection  and  Enforcement  Procedures 

1  ASCMRC  Section  842. 1 1     Inspections 

Arkansas  proposes  to  replace  all 
existing  language  in  paragraphs  (c)(1) 
through  (c)(4).  and  to  add  new 
paragraphs  (d)  through  (f). 

2.  A  SCMRC  Section  842.14    Review  of 
Adequacy  and  Completeness  of 
Inspections 

Arkansas  proposes  to  amend  this 
section  by  replacing  references  to 
specific  sections  with  more  generalized 
language. 

G.  Subchapter  R— Abandoned  Mine 
Land  Reclamation 

1 .  ASCMRC  Section  874.5     Definitions 

Arkansas  proposes  to  amend  this 
section  by  revising  the  definition  of  "left 
or  abandoned  in  either  an  unreclaimed 
or  inadequately  reclaimed  condition." 

2.  ASCMRC  Section  874.12    Eligible 
Lands  and  Water 

Arkansas  proposes  to  amend  this 
section  by  adding  new  paragraphs  (a)(4) 
through  (a)(8)  pertaining  to  coal  lands 
and  water  eligible  for  reclamation 
activities 

H.  The  proposed  amendment  also 
consists  of  removals  of  duplicative 
regulation  sections  for  surface  and 
underground  mining  permit 
applications  pertaining  to  ASCMRC 
Sections  779.13  and  783.13  Description 
of  hydrology  and  geology:  General 
requirements,  ASCMRC  Sections  779.15 
and  783.15  Groundwater  information. 
ASCMRC  Sections  779.16  and  783.16 
Surface  water  information,  ASCMRC 
Sections  779.17  and  783.17  Alternative 
water  supply  information,  and  ASCMRC 
Sections  779.20  and  783.20  Fish  and 
wildlife  resources  information. 


m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  Comments 

Written  comments  should  be  s(>ecific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  pubbc 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  c.d.t.  on  May  20, 
1996.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  bearing.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  pubhc 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
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INFORMATION  CONTACT.  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met.    ■ 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102{2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small- entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  April  26. 1996. 
Brent  Wahlquist, 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

|FR  Doc.  96-11022  Filed  5-2-96;  8;45  ami 
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30  CFR  Part  946 

[VA-107-fOR] 

Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
statutory  changes  contained  in  Virginia 
House  Bill  706  and  the  implementing 
regulations,  both  of  which  address 
sudden  release  of  accumulated  water 
from  underground  coal  mine  voids.  The 
amendment  is  intended  to  improve  the 
effectiveness  of  the  Virginia  program. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  on  June  3,  1996. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
May  28,  1996.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m., 
on  May  20,  1996. 

ADDRESSES;  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn.  Director,  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 


scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  P.O.  Box  1217,  Powell  Valley 
Square  Shopping  Center.  Room  220, 
Route  23,  Big  Stone  Gap,  Virginia 
24219.  Telephone:  (703)  523-4303 
Virginia  Division  of  Mined  Land 
Reclamation.  P.O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-8100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  A.  Penn,  Director,  Big  Stone 
Gap  Field  Office.  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

On  December  15.  1981,  the  Secretar>' 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  946  12.  946.13. 
946.15.  and  946.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  April  17.  1996 
(Administrative  Record  No.  V.^-876), 
Virginia  submitted  amendments  to 
§  45.1-243  of  the  Code  of  Virginia 
contained  in  Virginia  House  Bill  706. 
and  concerning  the  sudden  release  of 
accumulated  water  from  underground 
coal  mine  voids.  Virginia  also  submitted 
the  proposed  implementing  regulations 
at  §480-03-19.784.14  concerning 
hydrologic  information  for  reclamation 
and  of)erations  plans,  and  §480-03- 
19.817.41  concerning  performance 
standards  for  hydrologic  balance 
protection. 

The  proposed  amendments  are  as 
follows: 

1.  §  45.1-243  of  the  Code  of  Virginia 
is  amended  by  adding  a  new  subsection 
to  read  as  follows: 

B.  The  Directors  regulations  shall 
require  that  permit  applicants  submit 
hydrologic  reclamation  plans  that 
include  measures  that  will  be  utilized  to 
prevent  the  sudden  release  of 
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accumulated  water  from  under>?round 

workings 

J.  tj  480-03-11.784. 14(«)  of  the 
Virginia  regulations  is  amended  to  add 
the  requirement  that  the  hydrologic 
reclamation  plan  shall  also  include 
identification  of  the  measures  to  be 
taken  to  prevent  the  sudden  release  of 
accumulated  water  from  the 
underxround  workings. 

3.  §480-03-19.817  41(1)  is  amended 
by  adding  new  subparagraph  (3)  to  read 
as  follows: 

(3)  Except  where  surface  entries  and 
accesses  to  underground  workings  are 
located  pursuant  to  (i)(l)  of  this  Section, 
an  unmined  barrier  of  coal  shall  be  left 
in  place  where  the  coal  seam  dips 
toward  the  land  surface.  The  unmined 
barrier  and  associated  overburden  shall 
be  designed  to  prevent  the  sudden 
release  of  water  that  may  accumulate  in 
the  underground  workings. 

(I)  The  applicant  may  demonstrate  the 
appropriate  barrier  width  and 
overburden  height  by  either: 

(A)  providing  a  site  specific  design, 
certified  by  a  qualified  registered 
professional  engineer,  which  considers 
the  overburden  and  barrier 
characteristics;  or 

(B)  providing  the  greater  barrier  width 
necessary  for  a  minimum  of  100  feet  of 
vertical  overburden  or  for  an  unmined 
horizontal  barrier  calculated  by  the 
formula:  VV=50+H,  when  VV  is  the 
minimum  width  in  feet  and  H  is  the 
calculated  hydrostatic  head  in  feet. 

(ii)  Exception  to  the  barrier 
requirement  may  be  approved  provided 
the  Division  finds,  based  upon  the 
geologic  and  hydrologic  conditions,  an 
accumulation  of  water  in  the 
underground  workings  cannot 
reasonably  be  expected  to  occur  or  other 
measures  taken  by  the  applicant  are 
adequate  to  prevent  the  accumulation  of 
water. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Virginia  .satisfy  the 
applicable  program  approval  criteria  of 
30  (^FR  732.1.')  If  the  amendments  are 
dfiemed  .idequate.  they  will  become  part 
of  the  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenters  recommendations. 
Comments  received  after  the  lime 
indicated  under  "DATES"  or  at  lo<;ations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 


considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  May  20.  1996.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 

held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled. 

The  hearing  will  end  after  all  persons 
s<;heduled  to  comment  and  persons 
present  in  the  audience  who  wish  to 
comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 


that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  the  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(c). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
According,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  April  25.  1996. 
Michael  K.  Robinson, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

[PR  Doc.  96-11023  Filed  5-2-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6468-1] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Perchloroethylene  Dry 
Cleaning  Facilities;  Amendments 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  amendments  to  rule. 

SUMMARY:  This  action  proposes 
amendments  to  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  perchloroethylene  (PCE) 
dry  cleaning  facilities  promulgated  in 
the  Federal  Register  on  September  22, 
1993.  The  NESHAP  was  promulgated  to 
minimize  emissions  of  PCE,  which  has 
been  listed  by  EPA  as  a  hazardous  air 
pollutant  (HAP).  The  Administrator  is 
proposing  to  implement  a  settlement 
agreement  that  the  EPA  has  entered  into 
regarding  a  small  number  of  transfer 
machines. 

DATES:  Comments.  Comments  on  the 
proposed  amendments  must  be  received 
by  June  17.  1996. 

Public  Hearing.  Persons  requesting  a 
public  hearing  should  contact  Mr. 
George  Smith  at  (919)  541-1549  by  May 
15,  1996.  If  anyone  requests  a  public 
hearing  by  May  15, 1996,  a  public 
hearing  will  be  held  in  Research 
Triangle  Park.  North  Carolina.  Persons 
wishing  to  make  oral  statements  at  this 
public  hearing  must  contact  Mr.  Smith 
by  May  15,  1996  at  (919)  541-1549. 
Emission  Standards  Division,  U.S.  EPA, 
MD-13.  Research  Triangle  Park,  NC 
27711.  Persons  interested  in  attending 
the  public  hearing  should  also  contact 
Mr.  Smith  for  information  on  the  exact 
location  of  the  public  hearing,  if  one  is 
requested. 

ADDRESSES:  Comments.  Comments  on 
the  proposed  amendments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
The  Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency,  Mail  Code  6102,  401 
M  Street,  SW.  Washington,  DC  20460. 
attention  Docket  Number  A-95-16. 

Docket.  Docket  Number  A-95-16, 
containing  supporting  information  used 
In  developing  the  proposed 


amendments,  is  available  for  public 
inspection  and  copying  between  the 
hours  of  8:00  a.m.  and  5:30  p.m., 
Monday  through  Friday  (except  for 
government  holidays)  at  The  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Smith  at  (919)  541-1549, 
Emission  Standards  Division  (MD-13). 
U.  S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  Regulated 
entities.  Entities  regulated  by  this  action 
are  dry  cleaning  facilities  that  use 
perchloroethylene.  Regulated  categories 
and  entities  include: 


Category 

Examples  of  regulated 
entities 

Perchloroethylene 

Perchloroethylene  dry 

dry  cleaning  fa- 

cleaning fadlrties  that 

cilities. 

installed  transfer  ma- 

chines between  pro- 

posal and  promulga- 

tion. 

The  above  table  is  an  exhaustive 
guide  for  readers  regarding  entities  to  be 
regulated  by  this  action. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background,  Summary,  and 
Rationale  for  Rule  Changes 

II.  Administrative  Requirements 

A.  Paperwork  Reduction  Act  ^ 

B.  Executive  Order  12866  Review 

C.  Unfunded  Mandates  Act 

D.  Regulatory  Flexibility  Act 

I.  Background,  Summary,  and 
Rationale  for  Rule  Changes 

National  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
perchloroethylene  (PCE)  dry  cleaning 
facilities  were  promulgated  on 
September  22, 1993  (58  FR  49354).  and 
amended  on  December  20,  1993  (58  FR 
66287).  as  40  CFR  Part  63.  subpart  M. 
On  December  20.  1993,  the  International 
Fabricare  Institute  (IFI),  a  trade 
association  representing  commercial 
and  industrial  dry  cleaners  nationwide, 
submitted  a  statement  of  issues  to  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  challenging  the 
NESHAP.  The  Agency  subsequently 
entered  into  a  settlement  agreement 
with  IFI.  notice  of  which  was  published 
prior  to  being  lodged  with  the  court  (60 
FR  52000.  October  4,  1995). 

International  Fabricare  Institute  raised 
the  issue  of  new  transfer  machines 


purchased  or  installed  lietween  proposal 
and  promulgation.  The  IFI's  concern 
stems  from  the  fact  that  the  Agency  did 
not  propose  to  ban  new  transfer 
machines,  yet  at  promulgation  did  ban 
such  machines.  The  IFI  argued  that  dry 
cleaners  who  installed  new  transfer 
machines  between  proposal  and 
promulgation  did  so  with  the 
understanding  that  the  Agency  had  not 
proposed  any  prohibitions  against  this. 
These  dry  cleaners  now  have  no 
recourse  but  to  scrap  these  new  transfer 
machines  and  replace  them  with  new 
dry-to-dry  machines  in  order  to  complv 
with  the  NESHAP.  The  IH  asserted  that 
this  is  unfair,  given  these  dry  cleaners 
acted  in  accordance  with  the  law  to  the 
best  of  their  knowledge  at  the  time. 

At  the  time  of  proposal,  the  Agency 
believed  that  no  new  transfer  machines 
were  being  sold  or  installed,  and  for  this 
reason  did  not  propose  to  ban  purchase 
of  new  transfer  machines.  However,  due 
to  new  information  that  the  Agency 
received  after  proposal  that  is  explained 
in  the  preamble  to  the  final  rule,  the 
Agency  banned  the  purchase  of  new 
transfer  machines.  The  ban  was 
considered  reasonable  because  the 
Agency's  analysis  showed  that 
emissions  from  clothing  transfer  could 
be  eliminated  by  requiring  dry-to-dry 
machines  in  their  place.  Emissions  from 
clothing  transfer  account  for  about  25 
percent  of  transfer  machine  emissions. 
The  Agency's  analysis  also  showed  that 
in  the  typical  case  where  a  new  dry-to- 
dry  machine  was  installed  instead  of  a 
new  transfer  machine,  a  net  savings  of 
$300  per  ton  of  emission  reductions 
would  be  realized  by  the  dry  cleaner. 
Hence,  the  Agency  decided  at 
promulgation  to  effectively  "ban"  new 
transfer  machines  from  being 
introduced  subsequent  to  promulgation, 
by  making  the  emission  limit  for  new- 
transfer  machines  impossible  to  achieve. 
i{  was  believed  this  decision  would 
have  no  impact  on  dry  cleaners,  since 
no  new  transfer  machines  were  being 
purchased  or  installed.  It  was  only  after 
promulgation  that  it  became  apparent 
that  a  few  new  transfer  machines  had 
been  sold  and  installed  between 
proposal  and  promulgation  of  the 
NESHAP. 

The  Agency  agrees  with  IFI  on  this 
issue.  Consequently,  the  Administrator 
proposes  to  subtategorize  new  transfer 
machines  into  two  types:  new  transfer 
machines  installed  after  promulgation 
(i.e.,  September  22.  1993)  and  new 
transfer  machines  installed  between 
proposal  (i.e..  December  9.  1991)  and 
promulgation  (i.e.,  September  22,  1993). 
The  requirements  the  Administrator  is 
proposing  today  for  new  transfer 
machines  installed  after  promulgation 
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do  not  change  from  what  they  are  in  the 
NKSHAP— under  no  circumstances  are 
new  transfer  machines  installed  after 
promulgation  allowed  to  operate.  The 
requirements  the  Administrator  is 
proposing  today  for  the  new 
subcategory,  new  transfer  machines 
installed  between  proposal  and 
promulgation,  are  similar  to  those  for 
existing  transfer  machines. 

Creation  of  the  subcategory  would 
recognize  differences  in  the 
technologies  used  at  new  sources  and 
the  achievability  of  the  emissions  limit 
by  these  technologies.  As  noted,  at  the 
time  it  set  the  emissions  limit,  the 
Agency  failed  to  recognize  that  some 
owners  and  operators  had  installed 
transfer  machines  after  the  proposal. 
Transfer  machine  technology  is 
fundamentally  different  than  dry-to-dry 
technology.  In  order  to  stay  in  business, 
an  owner  or  operator  that  had  installed 
new  transfer  machines  after  proposal 
would  have  to  purchase  both  a  transfer 
machine  system  and  a  dry-to-dry  system 
in  time  period  between  December  9, 
1991  (proposal)  and  September  22,  1996 
(Final  rule  compliance  date),  while  an 
owner  and  operator  of  a  new  source 
built  after  promulgation  would  only 
have  to  purchase  one  dry-to-dry  system 
The  investment  required  for  parties  that 
had  installed  transfer  machines  would 
not  be  achievable  for  these  parties, 
which  are  mostly  small  businesses.  The 
proposal  would  not  sacrifice  significant 
emissions  reductions  because  the 
number  of  affected  machines  is 
approximately  one-tenth  of  one  percent 
of  all  dry-cleaning  machines.  Today's 
proposal  would  allow  for  the  greatest 
achievable  emissions  reductions  by  both 
those  who  had  installed  transfer 
machines  prior  to  issuance  of  the  final 
rule  and  all  other  new  sources  and 
would  maintain  the  prospective 
prohibition  on  new  transfer  machines. 

II.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collei.tion 
requirements  of  the  previously 
pronuilgated  NESHAP  for  PCK  Dry 
Cleaning  Facilities  were  submitted  to 
and  approved  hy  the  Office  of 
Managen\ent  and  Budget.  A  copy  of  this 
Information  c;ollB(;tion  Re<|uest  (ICR) 
document  (OMH  control  number  2000- 
02.14)  mav  be  obtained  from  .Sandy 
Farmer.  Information  Policv  Branch 
(PM-223Y);  U.S.  Environnu.-iital 
Protection  Agencv.  401  M  Street.  S\V; 
Washington.  IX;  20460  or  bv  calling 
(202)  260-2740.  Today'';  changes  to  the 
NESHAP  for  PCE  Drv  Cleaning  Facilities 
do  not  affect  the  information  collection 
burden  estimates  made  previously. 


B.  Executive  Order  12866  Review 

Under  Executive  Order  12866  (58  PR 
51735.  (October  4,  1993)1,  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  land  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Thisrule  was  classified  "non- 
significant" under  Executive  Order 
12866  and,  therefore,  was  not  reviewed 
by  the  Office  of  Management  and 
Budget. 

C.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unhinded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  statement lo  accompany  any 
proposefl  rule  where  the  estimated  costs 
to  State,  local,  or  tribal  governments,  or 
to  the  private  sector,  will  be  $100 
million  or  more  in  any  one  year.  Under 
Section  205.  EPA  must  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  and  is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule.  The  unfunded  mandates  statement 
under  Section  202  must  include:  (1)  a 
citation  ot  the  statutory  authority  under 
which  the  rule  is  proposed,  (2)  an 
assessment  of  the  costs  and  benefits  of 
the  rule,  including  the  effect  of  the 
mandate  on  health,  safety,  and  the 
environment,  and  the  federal  resources 
available  to  defray  the  costs,  (3)  where 
k-asible,  estimates  of  future  compliance 
costs  and  disproportionate  impacts 
upon  particular  geographic  or  social 
st!gmenls  of  the  nation  or  industry,  (4) 
where  relevant,  an  estimate  of  the  effect 
on  the  national  economy,  and  (5)  a 


description  of  EPA's  prior  consultation 
with  Stale,  local,  and  tribal  officials. 

The  amendments  to  the  NESHAP  that 
the  Administrator  is  proposing  today 
will  not  cause  State,  local,  or  tribal 
governments,  or  the  private  sector  to 
incur  costs  that  will  be  $100  million  or 
more  in  any  one  year.  Rather,  the  costs 
involved  in  this  rulemaking  are 
relatively  insignificant  in  comparison  to 
the  $100  million  threshold  of  the 
Unfunded  Mandates  Act.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  are  not  applicable  to  this 
rulemaking. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  26, 1996. 
Carol  M.  Browner. 
Administrator. 

Title  40,  chapter  I.  part  63.  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  nt  seq. 

Subpart  M — National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities 

2.  Section  63.320  is  amended  by 
revising  paragraphs  (c).  (d),  (e).  and  (f) 
to  read  as  follows: 

§  63.320    Applicability. 

«         *         •         *         * 

(c)  Each  dry  cleaning  system  that 
commenced  construction  or 
reconstruction  before  December  9,  1991 
and  each  new  transfer  machine  system 


and  its  ancillary  equipment  that 
commenced  construction  or 
reconstruction  on  or  after  December  9. 
1991  and  before  September  22,  1993 
shall  comply  with  §§63.322  (c),  (d),  (i), 
(j),  (k),  (1).  and  (m),  63.323(d),  and 
63.324  (a),  (h),  (d)(1).  (d)(2),  (d)(3), 
(d)(4).  and  (e)  beginning  on  December 
20,  1993  and  shall  comply  with  other 
provisions  of  this  subpart  by  September 
23,  1996. 

(d)  Each  existing  dry-to-dry  machine 
and  its  ancillary  equipment  located  in  a 
dry  cleaning  facility  that  includes  only 
dry-to-dry  machines,  and  each  existing 
transfer  machine  system  and  its 
ancillary  equipment  and  each  new 
transfer  machine  system  and  its 
ancillary  equipment  installed  between 
December  9.  1991  and  September  22, 
1993  as  well  as  each  existing  dry-to-dry 
machine  and  its  ancillary  equipment, 
located  in  a  dry  cleaning  facility  that 
includes  both  transfer  machine 
system(s)  and  dry-to-dry  machine(s)  is 
exempt  from  §63.322,  §63.323.  and 
§63.324,  except  paragraphs  63.322  (c), 
(d),(i),(j),(k),(l),  and  (m),  63.323(d). 
and  63.324  (a),  (b),  (d)(1),  (d)(2).  (d)(3). 
(d)(4).  and  (e)  if  the  total 
perchloroethylene  consumption  of  the 
dry  cleaning  facility  is  less  than  530 
liters  (140  gallons)  per  year. 
Consumption  is  determined  according 
to  §  63.323(d). 

(e)  Each  existing  transfer  machine 
system  and  its  ancillary  equipment,  and 
each  new  transfer  machine  system  and 
its  ancillary  equipment  installed 
between  December  9,  1991  and 
September  22. 1993  located  in  a  dry 
cleaning  facility  that  includes  only 
transfer  machine  system(s)  is  exempt 
from  §63.322,  §63.323,  and  §63.324, 
except  paragraphs  63.322  (c),  (d),  (i).  (j), 
(k),  (1),  and  (m),  63.323(d),  and  63.324 
(a),  (b).  (d)(1).  (d)(2),  (d)(3),  (d)(4),  and 
(e)  if  the  perchloroethylene 
consumption  of  the  dry  cleaning  facility 
is  less  than  760  liters  (200  gallons)  per 
year.  Consumption  is  determined 
according  to  §  63.323(d). 

(f)  If  the  total  yearly 
perchloroethylene  consumption  of  a  dry 
cleaning  facility  determined  according 
to  §  63.323(d)  is  initially  less  than  the 
amounts  specified  in  paragraph  (d)  or 
(e)  of  this  section,  but  later  exceeds 
those  amounts,  the  existing  dry  cleaning 
system(s)  and  new  transfer  machine 
system{s)  and  its  (their)  ancillary 
equipment  installed  between  December 
9. 1991  and  September  22. 1993  in  the 
dry  cleaning  facility  must  comply  with 
§63.322,  §63.323.  and  §63.324  by  180 
calendar  days  from  the  date  that  the 
facility  determines  it  has  exceeded  the 


amounts  specified,  or  by  September  23, 
1996,  whichever  is  later. 

***** 

3.  Section  63.322  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (b)  introductory  text  to  read  as 
follows: 

§63.322    Standards. 

(a)  The  owner  or  operator  of  eac:h 
existing  dry  cleaning  system  and  of  each 
new  transfer  machine  system  and  its 
ancillary  equipment  installed  between 
December  9.  1991  and  September  22. 
1993  shall  comply  with  either  (a)(1)  or 
(a)(2)  of  this  paragraph  and  shall  comply 
with  (a)(3)  of  this  paragraph  if 
applicable. 
***** 

(b)  The  owner  or  operator  of  each  new 
dry-to-dry  machine  and  its  ancillary 
equipment  and  of  each  new  transfer 
machine  system  and  its  ancillary 
equipment  installed  after  September  22. 
1993: 

*  *  II  It  it 

IFR  Doc  96-11079  Filed  5-2-96;  8:45  am) 
BILLING  CODE  6660-SO-P 


40  CFR  Part  170 

[OPP-250101B;  FRL-6366-2] 

Exceptions  to  Worker  Protection 
Standard  Early  Entry  Restrictions; 
Limited  Contact  Activities;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correction. 

SUMMARY:  EPA  issued  a  document  in  the 
Federal  Register  that  proposed  a  rule 
change  allowing  early  entry  into 
pesticide-treated  areas.  In  that  proposal, 
EPA  indicated  that  methyl  parathion 
requires  both  oral  and  written 
notification  ("double  notification")  of 
agricultural  workers  when  it  is  applied. 
Methyl  parathion  was  mentioned 
incorrectly,  as  the  Agency  had 
previously  determined  that  its  acute 
dermal  toxicity  is  Toxicity  Category  II. 
which  does  not  require  double 
notification.  Moreover,  a  study  of 
methyl  parathion 's  potential  for  acute 
dermal  irritation  demonstrated  that  it  is 
Toxicity  Category  IV  and  that  it  is  not 
a  skin  sensitizer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  First,  Office  of  Pesticide 
Programs  (7506C),  Environmental 
Protection  Agency,  401  M  St.,  SVV., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
1921  Jefferson  Davis  Highway,  Crystal 
Mall  #2.  Rm.  1121.  Arlington,  VA",  703- 


305-7437.  e-mail: 
first.joshua.@epamail.epa.gov 
SUPPLEMENTARY  INFORMATKM:  In  the 
Federal  Register  of  January  11.  1995  (60 
FR  2842)  (FRL-49,30-4),  EPA  issued  a 
proposed  rule  to  change  allowing  eariv 
entry  into  pesticide-treated  areas  under 
certain  conditions  (the  propo.>al  was 
subsequently  finalized  on  Mav  3.  1995 
(60  FR  21955)  (FRL-4950-4)  In  the 
Januar>  11th  proposal.  EPA  dest:ribed 
some  pesticides  whose  labeling  requires 
"double  notification  "  when  those 
pesticides  are  applied.  The  "double 
notification"  requirement  is  set  by  the 
Worker  Protection  Standard  (40  CFR 
part  170).  EPA  is  hereby  stating  that  its 
previous  indication  that  methyl 
parathion  requires  "double  notification  " 
was  incorrect.  Methyl  parathion  does 
not  require  "double  notification." 

Lists  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Labeling,  Occupational  safety  and 
health.  Pesticides  and  pests. 

Dated:  April  26.  1996. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  96-11074  Filed  5-2-96:  845  ami 

ULUNG  CODE  afiaO-60-F 


40  CFR  Part  300 
[FRL-6465-6] 

National  Oil  and  Hazardous  Sutistance 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete 

Whiteford  Sales  &  Service  Superfund 

Site  South  Bend.  Indiana. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  5  announces  its 
intent  to  delete  the  Whiteford  Sales  & 
Ser\ice.  Inc.  (WSS)  site  from  the 
National  Pricrities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  As  specified  in 
.Appendix  B  of  CFR  part  300  which  is 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  it  has  been 
determined  that  all  appropriate  Fund- 
financed  responses  at  the  site  under 
CERCLA  have  been  implemented.  EPA. 
in  consultation  with  the  State  of 
Indiana,  has  determined  that  the  WSS 
site  poses  no  significant  threat  to  public 
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health  or  the  environment  and  that  no 
further  clean-up  action  at  the  site  is 
appropriate.  Deletion  of  a  site  froni  the 
NFI,  does  not  preclude  eligibility  for 
subsequent  Fund-financed  actions  it 
future  conditions  warrant  such  action. 
DATES:  (.oinnients  concerning  this 
proposed  NPL  deletion  may  be 
submitted  )une  3.  109fi. 
ADDRESSES:  Comments  mav  be  mailed 
to  Marv  Tiernev ,  I'.S.  KPA  Region  5 
lSR-61).  77  VV.  lackson  Blvd..  C:hii;ago. 
11.  60fi(14. 

Comprehensive  information  on  the 
VVSS  site  is  available  at  the  local 
information  repository  located  at  the  St. 
loseph  County  Public  Library,  Main 
Branch.  122  W.  Wayne  St..  .South  Bend. 
Indiana.  Rwpiests  for  copies  of 
documents  should  be  directed  to  K. 
Levy.  U.S.  EPA  Region  ?,  (MRl-LiJ).  77 
W.  Jackson  Blvd..  Chicago.  IL  60604. 

FOR  FURTHER  INFORMATION  COhfTACT: 

Mary  Tierney.  U.S.  KPA  Region  r>  (SR- 

fil).  77  VV.  lackson  Blvd..  Chicago.  IL 

60604.  (;n 2)  886-4 78.'5. 
Dave  Novak.  US  EPA  Region  r.  (P-19|). 

77  VV   lackson  Blvd.,  Chicago.  11. 

60604.  i:U2)HH6-9840. 
Marv  McAuliffe.  U.S.  EPA  Region  5  (C- 

29A).  77  VV  (ackson  Blvd..  Chicago.  IL 

60604.  (.312)886-6237 

Scott  Hansen.  IDEM,  100  N.  Senate 
Ave..  P.O.  Box  60 IS.  Indianapolis.  IN 

46206.(317)233-0542 


SUPPLEMENTARY  INFORMATION: 

I.  IntriidiK.tion 

II.  Nl'l.  Dt'lctiiifi  C:rit>;ria 
111  Dcltitioii  I'riH.edures 
IV.  Basis  for  Intended  Site  Deletion 
V  ConclusiDn 

I.  Introduction 

Ihe  U.S.  Environmental  Protection 
Agen<:y  (EPA)  Region  .')  announces  its 
intent  to  delete  the  VVhiteford  Sales  & 
Service.  Inc.  (VVSS)  site  from  the 
National  Priorities  List  (NPL).  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Clontingency  Plan 
(NCP),  40  CFR  Part  300.  and  requests 
comments  on  this  proposed  deletion. 
The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  .section 
300.425(e)l3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
additional  Eund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
actions. 

EPA  will  accept  comments  on  this 
proposal  to  delete  the  VVSS  site  from  the 
NPL  for  30  days  after  publication  of  this 
notice  in  the  Federal  Register. 


Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discus.ses  prot:edures  that 
EP.'\  is  using  for  this  action.  Section  IV 
discusses  the  history  of  the  VVSS  site 
and  explains  how  the  site  meets  the 
deletion  criteria.  Section  V  summarizes 
the  conclusions  of  this  notice. 

n.  Deletion  Criteria 

The  1985  amendments  to  the  NCP 
established  the  criteria  the  EPA  uses  to 
delete  a  site  from  the  NPL.  Setiion  40 
CFR  300.425(e)  provides  that  sites  "may 
be  deleted  from  or  recategorized  on  the 
NPL  where  no  further  response  is 
appropriate".  In  making  a  determination 
to  delete  a  site  from  the  NPL.  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met; 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

(li)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(lii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate 
under  CERCLA. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  its  eligibility  for 
subsequent  Fund-financed  actions  if 
future  site  conditions  warrant  such 
actions.  .Section  300.425(e)(3)  of  the 
NCP  states  that  Fund-financed  actions 
may  be  taken  at  sites  that  have  been 
deleted  from  the  NPL.  Deletion  of  sites 
from  the  NPL  does  not  itself  create, 
alter,  or  revoke  any  individual's  rights 
or  obligations. 

III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  section 
300.425(e)  of  the  NCP  has  been  met. 
EPA  may  formally  begin  deletion 
procedures.  The  steps  that  have 
occurred  prior  to  publication  of  this 
notice  of  intent  to  delete  from  the  NPL 
are:  (1)  EPA.  with  the  concurrence  of  the 
Indiana  Department  of  Environmental 
Management  (IDEM),  issued  a  Record  of 
Decision  (ROD)  which  provided  for  No 
Action  to  be  taken  at  the  WSS  site;  (2) 
IDEM  concurred  with  the  proposed 
deletion  decision:  and  (3)  a  local 
information  repository  was  updated  and 
a  deletion  docket  established.  This 
Federal  Register  notice,  and  a 
concurrent  notice  in  the  local 
newspaper  in  the  site  area,  announce 
the  initiation  of  a  30-day  public 
comment  period  on  EPA's  notice  of 
intent  to  delete  the  VVSS  site  from  the 


NPL.  The  notice  has  also  been 
distributed  to  appropriate  federal,  state, 
and  local  officials,  and  other  interested 
parties. 

All  comments  from  the  public  on 
EPA's  intention  to  delete  the  VVSS  site 
from  the  NPL  are  requested  at  this  time. 
Critical  documents  for  evaluating  EPA's 
decision  are  available  in  the  information 
repository  and  deletion  docket  at  the 
location  listed  on  the  first  page  of  this 
notice.  Upon  completion  of  the  public 
comment  period,  the  EPA  Regional 
Office  will  prepare  a  responsiveness 
summary  to  evaluate  and  address 
concerns  which  were  raised  during  the 
comment  period.  The  public  is  welcome 
to  contact  the  EPA  Regional  Office  to 
obtain  a  copy  of  this  responsiveness 
summary.  If,  after  reviewing  public 
comments,  EPA  still  determines  that 
deletion  from  the  NPL  is  appropriate  for 
this  site,  a  Final  Notice  of  Deletion  will 
be  published  in  the  Federal  Register. 
The  WSS  site  will  then  be  officially 
deleted  at  the  time  of  the  subsequent 
NPL  rulemaking. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
EPA's  rationale  for  the  proposal  to 
delete  the  WSS  site  from  the  NPL. 

A.  Site  Background 

The  WSS  site  covers  an  area  of 
approximately  11  acres  and  was 
formerly  the  location  of  a  truck  washing 
and  leasing  operation.  The  site  is 
located  within  the  city  limits  of  South 
Bend,  St.  Joseph  County,  Indiana, 
approximately  IVz  miles  southwest  of 
downtown.  The  area  in  the  vicinity  of 
the  site  is  primarily  commercial  and 
light  industrial  in  nature.  Exit  and 
entrance  ramps  for  a  street  overpass 
border  the  site  on  its  north  and  west 
sides,  a  scrap  yard  is  located  east  of  the 
site,  and  truck  warehousing  operations 
are  located  to  the  south.  A  municipal 
well  field,  currently  not  in  operation,  is 
located  800  feet  west  of  the  site.  The 
VVSS  site  now  serves  as  a  storm  water 
retention  basin  for  collection  of  run-off 
from  the  adjacent  street  overpass  and 
from  nearby  streets. 

B.  Site  History 

Truck  washing  and  leasing  activities 
occurred  at  the  WSS  site  from  1967 
through  1983.  During  its  operation,  the 
facility  used  various  solvents  and 
detergents  to  clean  and  degrease  truck 
frames  and  engines.  Floor  drains  in  the 
truck  washing  areas  discharged  to  three 
unlined  dry  wells  on  the  property. 

In  1980,  St.  Joseph  County  purchased 
the  property  from  the  former  owners  in 
order  to  construct  the  street  overpass 
now  adjacent  to  the  site.  Truck  washing 


operations  continued  at  the  site  until 
1983  when  overpass  construction  work 
began.  Excavation  activities  conducted 
as  part  of  the  overpass  construction  led 
to  the  discovery  of  the  three  on-site  dry 
wells.  Sludge  from  the  wells  was  found 
to  be  Resource  Conservation  and 
Recovery  Act  (RCRA)  characteristic  due 
to  ignitability.  In  June  1987,  under  a 
Consent  Decree  signed  by  the  former 
owners  of  the  property,  St.  Joseph 
County  and  IDEM,  approximately  210 
cubic  yards  of  soil  and  sludge  were 
removed  from  in  and  aroimd  the  dry 
wells  and  disposed  of  properly.  Because 
a  RCRA  faciUty  upgradient  from  the 
WS.S  site  was  a  documented  source  of 
volatile  organic  compoimd  (VOC) 
groundwater  contamination,  it  was  not 
clear  what  contribution  the 
contamination  on  the  WSS  site  may 
have  had  on  the  adjacent  municipal 
well  field.  Due  to  the  historical  VOC 
contamination  of  the  mimidpal  well 
field  west  of  the  site,  the  potential  for 
groimdwater  contamination  at  the  WSS 
site  to  migrate  to  the  well  field,  and  the 
soil  contamination  discovered  at  WSS, 
the  site  was  scored  using  the  Hazard 
Ranking  System  (HRS)  method,  was 
proposed  for  NPL  listing  in  June  1988, 
and  was  placed  on  the  NPL  in  October 
1990.  A  remedial  investigation  was 
conducted  at  the  site  from  September  to 
December  1990  to  characterize  the 
nature  and  extent  of  contamination  and 
to  assess  potential  risks  to  human  health 
and  the  environment  that  the  site  posed. 

Based  on  the  results  of  the  remedial 
investigation  and  the  site  baseline  risk 
assessment,  a  Proposed  Plan 
recommending  No  Action  was  prepared. 
A  public  meeting  was  held  to  address 
questions  about  the  recommendation, 
and  EPA  responded  to  all  public 
comments.  None  of  the  comments 
received  voiced  objections  to  the 
recommended  action.  A  ROD  for  the 
WSS  site  was  si^ed  on  September  29, 
1995,  which  documented  the  decision 
that  no  further  remedial  action  was 
necessary  at  the  site  due  to  the  lack  of 
unacceptable  risks  posed  by  the  site  to 
human  health  and  die  environment. 

C.  Characterization  of  Risk 

The  remedial  investigation  of  the 
WSS  site  included  the  collection  of 
seventeen  (17)  surface  and  subsurface 
soil  samples,  the  installation  and 
sampling  of  eleven  (11)  monitoring 
wells,  and  the  collection  of  groundwater 
samples  from  one  adjacent  extraction 
well  and  six  municipal  wells.  All 
samples  were  analyzed  for  VOCs,  semi- 
volatile  organic  compounds  (SVOCs), 
base/neutral  extractable  compounds, 
pesticides,  polychlorinated  biphenyls, 
and  inorganic  compounds  (including 


metals).  Sampling  results  were  used  to 
prepare  a  baseline  risk  assessment  for 
the  site.  After  results  from  the  baseline 
risk  assessment  were  carefully  analyzed 
by  an  EPA  toxicologist,  EPA  determined 
that  the  WSS  site  does  not  pose  a 
significant  current  or  future  risk  to 
human  health  or  the  environment.  An 
investigation  at  and  cleanup  of  the 
RCRA  faciUty  upgradient  of  the  WSS 
site  that  is  a  documented  source  of  VOC 
contamination  in  groundwater 
continues  under  oversight  trova  the 
RCRA  Program.  In  addition,  monitoring 
of  wells  in  all  of  the  City  of  South  Bend 
mimicipal  well  fields  contihues  imder 
the  auspices  of  the  State  of  Indiana  to 
ensure  that  all  requirements  of  the  Safe 
Drinking  Water  Act  (SDWA)  are  being 
met. 

V.  Conclusion 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "the  remedial 
investigation  has  shown  that  the  release 
poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate".  EPA,  with 
concurrence  from  IDEM,  has  determined 
that  this  criterion  for  deletion  has  been 
met.  Consequently,  EPA  is  proposing 
deletion  of  the  WSS  site  fix»m  the  NPL. 
Documents  supporting  this  action  are 
available  in  the  site  deletion  docket. 

Dated:  April  11,  1996. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
IFR  Doc.  96-11078  Filed  5-2-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  901. 90S.  906. 908. 915. 
916.  917,  922,  928.  932,  933,  935,  936, 
942. 945, 952  and  971 

RIN  1991-AB25 

Acquisition  Regulation;  Regulatory 
Reinvention 

AGENCY:  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(EXDE)  proposes  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  in  its  continuing 
effort  to  streamline  and  simpUfy  the 
acquisition  process  and  to  meet  the 
objectives  of  several  Executive  Orders 
(EO),  including:  EO  12861.  Elimination 
of  One-Half  of  Executive  Branch 
Internal  Regulations;  EO  12931.  Federal 
Procurement  Reform;  and  EO  12866, 
Regulatory  Planning  and  Review.  This 


proposed  rule  revises  certain  regulatory 
material  and  deletes  other  material  that 
has  been  determined  to  be 
nonregulatory  and  unnecessary.  Specific 
material  to  be  revised  or  deleted  firom 
the  DEAR  is  summarized  in  the 
"Section-by-Section  Analysis" 
appearing  later  in  this  document. 

DATES:  Written  comments  should  be 
forwarded  no  later  than  July  2, 1996. 

ADDRESSES:  Send  written  comments  to 
the  attention  of  Kevin  M.  Smith,  Office 
of  PoUcy  (HR-51),  Office  of 
Procurement  and  Assistance 
Management,  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington,  DC.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Smith,  (202)  586-8189. 

SUPPLEMENTARY  MFORMATION: 

I.  Baclcground 

n.  Section -by-SectioD  Analysis 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12778 

C.  Review  Under  the  Regulatorv'  Flexibility 
Act 

D.  Review  Under  the  Pafierwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  the  National 
Environmental  Policy  Act 

G.  Public  Hearing  DeterminaUon 

I.  Background 

Executive  Order  (EO)  12861.  dated 
September  11,  1993,  Elimination  of 
One-Half  of  Executive  Branch  Internal 
Regulations,  was  issued  by  the  President 
to  streamline  Government  operations, 
improve  productivity,  and  improve 
customer  service.  EO  12931,  dated 
October  13. 1994,  Federal  Procurement 
Reform,  calls  for  significant  changes  to 
make  the  Government  procurement 
process  more  effective  and  efficient.  EO 
12866,  dated  September  30,  1993. 
Regulatory  Planning  and  Review, 
requires  agencies  to  review  regulations 
to  improve  effectiveness  and  to  reduce 
regulatory  burden.  This  proposed  rule 
represents  DOE's  third  action  to 
eliminate  existing  regulatory  material 
that  is  unnecessary.  In  promidgating 
this  rule,  the  Department  will  further 
the  objectives  of  the  EOs  by  reducing 
the  volume  of  the  DEAR;  streamlining 
operations;  reducing  constraints, 
prescriptive  requirements,  and 
administrative  processes;  making 
requirements  outcome  oriented  vs. 
process  oriented;  and,  defining  roles 
and  assigning  responsibihties  at  the 
lowest  appropriate  level  within  the 
procurement  organization.  This 
proposed  ride  makes  three  types  of 
changes  to  the  DEAR.  Certain  regulatory- 
coverage  is  being  revised  and  condensed 
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to  simplify  and  streamline  the 
acquisition  process;  substantive  policy 
changes  have  not  been  made  in  these 
areas.  In  addition,  to  implement  certain 
requirements  of  the  Federal  Acquisition 
Streamhning  Act  of  1994,  Pub.  L.  103- 
355.  regarding  the  availability  of  protest 
files  and  agency  protest  reviews,  two 
new  solicitation  provisions  are  being 
added.  Consistent  with  the  requirements 
of  E.O.  12979,  dated  October  25.  1995. 
Agency  Procurement  Protests,  language 
also  is  being  added  to  encourage  the  use 
of  alternative  dispute  resolution 
procedures  in  appropriate 
circumstances.  Finally,  other  material 
that  has  been  determined  to  be 
nonregulatory  in  nature  is  being 
removed  from  the  DEAR,  including 
informational  material  and  internal 
guidance  and  procedures. 
11.  Section-by-Section  Analysis 

1.  Part  901  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 
procedures  addressing  deviations  to  the 
regulation,  ratification  of  unauthorized 
commitments,  and  selection  of 
contracting  officers  and  their 
representatives, 

2.  Subpart  905.4,  addressing  the 
internal  DOE  process  for  release  of 
contract  information,  is  removed. 

3.  Section  906.302.  citing  the  Atomic 
Energy  Act  authority  for  circumstances 
permitting  other  than  full  and  open 
competition,  is  removed. 

4.  Section  906.303,  addressing  the 
internal  procedures  for  processing 
noncompetitive  justifications,  is 

removed, 

5.  Part  908.  addressing  required 

sources  of  supplies  and  services,  is 
revised  to  simplify  the  language,  remove 
informational  material,  remove  internal 
procedures,  and  to  move  subpart  908.3, 
addressing  the  acquisition  of  utility 
services,  to  the  new  Part  941. 

6.  Subpart  915.5,  addressing 
unsolicited  proposals,  is  revised  to 
simplify  the  language,  remove 
informational  material,  and  remove 

internal  procedures. 

7.  Subpart  915.6,  addressing  internal 
source  selection  procedures,  is  removed 

8  Subsection  915.970-8,  addressing 
weighted  guidelines  application 
considerations,  is  revised  to  remove 
informational  material  and  internal 

guidance. 

9  Section  916.405,  containing 
recommended  language  for  award  fee 
contract  clauses,  is  removed 

10.  Subpart  917.70,  addressing  cost 
participation,  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 
procedures. 

11.  Subpart  917.72.  addressing 
Program  Opportunity  Notices  for 


commercial  demonstrations,  is  revised 
to  simphfy  the  language,  remove 
informational  material,  and  remove 
internal  procedures. 

12.  Subpart  917.73,  addressing 
Program  Research  and  Dovelopment 
Announcements,  is  revised  to  simplify 
the  language,  remove  informational 
material,  and  remove  internal 

procedures.  ,  ,  ^ 

13.  Subpart  917.74.  addressing  the 

acquisition,  use  and  disposal  of  real 
estate,  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 
procedures.    ^ 

14.  Subpart  917.75,  providing 
guidance  for  the  use  of  multiple  awards- 
phased  acquisitions,  is  removed. 

15  Section  922.805,  providing 
guidance  to  the  contracting  officer  for 
obtaining  affinnative  action  program 

posters,  is  removed. 

16.  Subpart  922.70,  providing 
guidance  regarding  construction 
laborers  and  mechanics,  is  removed. 

17.  Subpart  928.1,  addressing  the  use 
of  bonds,  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 

procedures. 

18.  Section  932.102,  providing 
information  on  contract  financing,  is 
revised  to  simplify  the  language,  remove 
informational  material,  and  remove 
internal  procedures. 

19.  Subpart  932.7,  providing 
information  on  contract  financing,  is 

removed. 

20.  Section  932.802.  providing 
information  on  the  use  of  partial 
assignments,  is  removed. 

21.  Section  932.805,  providing 
internal  procedures  for  the  information 
to  be  furnished  to  assignees,  is  removed. 

22.  Subpart  932.9,  addressing  prompt 
payments,  is  revised  to  simplify  the 
language,  remove  informational 
material,  and  remove  internal 

procedures. 

23.  Section  932.7000,  providing 
introductory  information  on  loan 
guarantees,  is  removed. 

24.  Section  932.7001,  providing 
definitions,  is  removed. 

25.  Subpart  933.1,  addressing 
protests,  is  revised  to  simplify  the 
language,  remove  informational 
material,  remove  internal  procedures, 
add  two  new  solicitation  provisions  that 
address  protest  file  availability  and 
agency  protest  review,  and  aHd 
alternative  dispute  resolution 

procedures. 

26.  Section  935.016,  addressing 
research  opportunity  announcements,  is 
revised  to  simplify  the  language,  remove 
informational  material,  and  remove 
internal  procedures. 

27.  Sections  936.601,  936.602-2. 
936.602-3,  and  936,602-4,  providing 


internal  procedures  for  contracting  for 
architect-engineer  services,  are 
removed. 

28.  Sections  936,603.  936.605,  and 
936.606,  providing  internal  procedures 
for  contracting  for  architect-engineer 
services,  are  removed. 

29.  Subpart  936.72,  providing  internal 
information  and  guidance  for  the 
acquisition  of  special  equipment,  is 
removed. 

30.  Part  941,  addressing  the 
acquisition  of  utility  services,  is  added 
to  include  the  coverage,  as  revised,  that 
was  previously  contained  in  Part  908. 

31.  Subsection  942,705-1,  addressing 
final  indirect  cost  rate  determinations,  is 
revised  to  simplify  the  language. 

32.  Subsection  942,705-3,  addressing 
negotiated  rates  for  educational 
institutions,  is  revised  to  simplify  the 
language. 

33.  Subsection  942.705-4,  addressing 
negotiated  rates  for  state  and  local 
governments,  is  revised  to  simplify'  the 
language, 

34.  Subsection  942.705-5,  addressing 
negotiated  rates  for  nonprofit 
organizations  other  than  educational 
and  state  and  local  governments,  is 
revised  to  simplify  the  language. 

35-36.  Subpart  942.70,  providing 
internal  guidance  and  procedures  for 
obtaining  audit  support  services,  is 
removed, 

37.  Subsection  945.505-5,  providing 
internal  guidance  for  making  records  of 
plant  equipment,  is  removed. 

38.  Subsection  945.505-14,  providing 
information  for  the  completion  of 
Government  property  reports,  is 
removed. 

39.  Section  952.214,  addressing 
clauses  related  to  sealed  bidding,  is 
removed  as  there  is  no  material  under 
that  section  title. 

40.  Section  952.215,  aijdressing 
clauses  related  to  contracting  by 
negotiation,  is  removed  as  the 
prescriptions  for  those  clauses  were 
removed  in  an  earlier  final  rule. 

41.  Subsection  952.233-2  is  revised  to 
change  the  DOE  office  that  receives 
copies  of  protests. 

42.  Subsection  952.233-4  is  added  to 
include  a  new  solicitation  provision 
regarding  the  availability  of  protest  files. 

43.  Subsection  952.233-5  is  added  to 
include  a  new  sohcitation  provision 
regarding  agency  protest  reviews. 

44.  Subsection  952.251-70  is 
amended  to  correct  the  date  of  the 
contract  clause  Contractor  Employee 
Travel  Discounts. 

45.  Part  971,  providing  internal 
procedures  for  the  review  and  approval 
of  contract  actions,  is  removed. 


III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review,  under  that  Executive 
Order,  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  this  proposed  rule 
meets  the  requirements  of  sections  2(a) 
and  (b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  will  have  no  impact 
on  interest  rates,  tax  policies  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  direct  economic  factors.  It  will 
also  not  have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  proposed  rule. 
Accordingly,  no  OMB  clearance  is 


required  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et  seq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  DOE  has  determined  that 
this  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  the  Department  has 
established  guideUnes  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  1021,  National  Environmental 
PoUcy  Act  Implementing  Procedures 
(Categorical  Exclusion  A6),  DOE  has 
determined  that  this  proposed  rule  is 
categorically  excluded  from  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 

G.  Public  Hearing  Determination 

DOE  has  concluded  that  this  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore, 
consistent  with  5  U.S.C.  553,  DOE  has 
not  scheduled  a  public  hearing. 

List  of  Subjects  in  48  CFR  Parts  901. 
905. 906, 908.  915.  916, 917,  922.  928. 
932. 933, 935,  936,  942.  945,  952,  and 
971 

Government  procurement. 

Issued  in  Washington,  D.C..  on  April  24. 
1996. 
Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts  901. 
905, 906, 908.  915.  916.  917,  922.  928. 
932. 933, 935,  936,  942,  945,  952,  and 
971  continues  to  read  as  follows: 


Authority:  42  U.S.C.  7254;  40  L.S.C. 
486(c). 

2.  Part  901  is  revised  to  read  as 
follows: 

PART  901— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Subpart  901.1— Purpose.  Authority, 
Issuance 

Sec. 

901.101  Purpose 

901.102  Authority 

901.103  Applicability. 

901.104  Issuance 

901.104-1     Publication  and  code 

arrangement. 
901.104-2    Arrangement  of  regulations 
901.104-3     Copies. 

901.105  OMB  control  numbers. 

Subpart  901.3— Agency  Acquisition 
Regulations 

901.301-70    Other  issuances  related  to 
acquisition. 

Subpart  901.6— Contracting  Authority  and 
ResponsibHItiM 

901.601     General. 

901.602-3    Ratification  of  unauthorized 
commitments. 

Subpart  901.1— Purpose,  Authority, 
Issuance 

901.101  Purpose. 

The  Department  of  Energ>' 
Acquisition  Regulation  (DEAR) 
establishes  uniform  acquisition  policies 
which  implement  and  supplement  the 
Federal  Acquisition  Regulation  (FAR). 

901.102  Authority. 

The  DEAR  and  amendments  thereto 
are  issued  by  the  Procurement  Executive 
pursuant  to  a  delegation  from  the 
Secretar>'  in  accordance  with  the 
authority  of  section  644  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7254).  section  205(c)  of  the 
Federal  Property  and  Administrative 
Ser\'ices  Act  of  1949.  as  amended,  (40 
U.S.C.  486(c)),  and  other  applicable  law. 

901.103  Applicability. 

The  FAR  and  DEAR  apply  to  all  DOE 
acquisitions  of  supplies  and  services 
which  obHgate  appropriated  funds 
unless  otherwise  specified  in  this 
Chapter. 

901.104  issuance. 

901.104-1    PutHicatlon  and  code 
arrangemenL 

(a)  The  DEAR  and  its  subsequent 
changes  are  published  in  the  Federal 
Register,  cumulative  form  in  the  Code  of 
Federal  Regulations,  and  a  separate        "* 
loose-leaf  edition. 

(b)  The  DEAR  is  issued  as  Chapter  9 
of  Title  48  ol  the  Code  of  Federal 
Regulations. 
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901 . 1 04-2    Arrangement  of  regulations. 

(a)  General.  The  DEAR  is  divided  into 
the  same  parts,  subparts,  sections, 
subsections  and  paragraphs  as  is  the 

FAR. 

(b)  Numbering.  The  numbering 

illustrations  at  (FAR)  48  CFR  1.104-2(b) 
apply  to  the  DEAR,  but  die  DEAR 
numbering  will  be  preceded  with  a  9  or 
a  90.  Material  which  supplements  the 
FAR  will  be  assigned  the  numbers  70 
and  up. 

901.104-3    Copies. 

Copies  of  the  DEAR  published  in  the 
Federal  Register  or  Code  of  Federal 
Regulations  may  be  purchased  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402. 

901.106    0MB  control  numbers. 

The  Paperwork  Reduction  Act  of 
1980.  Public  Law  98-511,  and  the  Office 
of  Management  and  Budget's 
implementing  regulations  at  5  CFR  Part 
1320,  require  that  reporting  and  record 
keeping  requirements  affecting  10  or 
more  members  of  the  public  be  cleared 
by  that  Office.  The  OMB  control  number 
for  the  collection  of  information  under 
48  CFR  Chapter  9  is  1910-4100. 

Subpart  901.3— Agency  Acquisition 
Regulations 

901.301-70    Other  Issuances  relaled  to 
acquisition. 

In  addition  to  the  FAR  and  DEAR, 
there  are  other  issuances  which  deal 
with  acquisition.  Among  these  are  the 
Federal  Property  Management 
Regulations,  the  DOE  Property 
Management  Regulations,  and  DOE 
Directives. 

Sut)part  901.6— Contracting  Authority 
and  Responsibilities 

901 .801    General. 

Contracting  authority  vests  in  the 
Secretary  of  Energy.  The  Secretary  has 
delegated  this  authority  to  the 
Procurement  Executive.  The 
Procurement  Executive  has  redelegated 
this  authority  to  the  Heads  of 
Contracting  Activities  (MCA).  These 
delegations  are  formal  written 
delegations  containing  dollar  limitations 
and  conditions.  Each  HCA  in  turn 
makes  formal  contracting  officer 
appointments  within  the  contracting 
activity.  901.602-3  Ratification  of 
unauthorized  commitments. 

(b)  (2)  The  Procurement  Executive  is 
Authorized  to  ratify  an  unauthorized 
commitment. 

(3)  The  ratification  authority  of  the 
Procurement  Executive  in  paragraph 
(b)(2)  of  this  section  is  delegated  to  the 


Head  of  the  Contracting  Activity  (HCA) 
for  individual  unauthorized 
commitments  of  $25,000  or  under.  The 
ratification  authority  of  the  HCA  is 
nondelegable. 

PART  90&-PUBUCIZING  CONTRACT 
ACTIONS 

905.4    [Removed] 

3.  Subpart  905.4  is  removed. 

PART  906— COMPETmON 
REQUIREMENTS 

900.302  [Removed] 

4.  Section  906.302,  including 
906.302-70,  is  removed. 

906.303  [Removed] 

5.  Section  906.303,  includi.ig 
906.303-1,  is  removed. 

6.  Part  908  is  revised  to  read  as 
follows: 

PART  908— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

Subpart  908.8— Acquisition  of  Printing  and 
Related  Supplies 

Sec. 

908.802     Policy. 

Subpart  908.1 1— Leasing  of  Motor  Vehicles 

908.1102    Presolicitation  requirements. 

908. 1 1 04    Contract  clauses. 

908. 1 1 70    Leasing  of  fuel-efficient  vehicles. 

Subpart  90&71— Acquisition  of  Special 
Items 

908 . 7 1 00  Scope  of  subpart. 

908.7101  Motor  vehicles. 
908.7101-1     Consolidated  acquisition  of 

new  vehicles  by  General  Services 

Administration. 
908.7101-3     Direct  acquisition. 
908.7101-4    Replacement  of  motor  vehicles. 
908.7101-5     Used  vehicles. 
908.7101-6    Acquisition  of  fuel-efficient 

vehicles. 
908.7101-7    Government  license  tags. 

908.7102  Aircraft. 

908.7103  Office  machines. 

908.7104  Office  furniture  and  furnishings. 

908.7105  Filing  cabinets. 

908. 7 1 06  Security  cabinets. 

908.7107  Alcohol. 

908.7108  Helium. 

908.7109  Fuels  and  packaged  petroleum 
prtxiucts. 

908.7111  Arms  and  ammunition. 

908.7112  Materials  handling  equipment 
replacement  standards.  . 

908.7114  Wiretapping  and  eavesdropping 
equipment. 

908.7115  Forms. 

908.7116  Electronic  data  processing  tape. 

908.7117  Tabulating  machine  cards. 

Subpart  908.8— Acquisition  of  Printing 
and  Related  Supplies 

908.802    Policy. 

(b)  Inclusion  of  printing  requirements 
(limited  exceptions  are  set  forth  in 


paragraphs  35-2  through  35-4  of  the 
Government  Printing  and  Binding 
Regulations)  in  contracts  for  supplies 
and  services  is  prohibited  unless 
specifically  approved  by  the  Director. 
Office  of  Administrative  Services, 
Headquarters.  Contracting  oncers  shall 
insert  the  clause  at  48  CFR  952.208-70. 

Subpart  908.1 1— Leasing  of  Motor 
Vehicles 

908. 1 1 02    Presolicitation  requirements. 

(a)(4)  Commercial  vehicle  lease 
sources  may  be  used  only  when  the 
General  Services  Administration  (GSA) 
has  advised  that  it  cannot  furnish  the 
vehicle(s)  through  the  Interagency 
Motor  Pool  System  and  it  has  been 
determined  that  the  vehicle(s)  are  not 
available  through  the  GSA  Consolidated 
Leasing  Program. 

908.1104    Contract  Clauses. 

(e)  The  clause  at  48  CFR  952.208-7, 
Tagging  of  Leased  Vehicles,  shall  be 
inserted  whenever  a  vehicle(s)  is  to  be 
leased  over  60  days,  except  for  those 
vehicles  exempted  by  (FPMR)  41  CFR 
101-38.6. 

908.1170    Leasing  of  fuel-efficient  vehicles. 

(a)  All  sedans  and  station  wagons  and 
certain  types  of  light  trucks,  as  specified 
by  GSA,  that  are  acquired  by  lease  for 
60  continuous  days  or  more  for  official 
use  by  DOE  or  its  authorized 
contractors,  are  subject  to  the 
requirements  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA). 
Public  Law  94-163  and  of  Executive 
Order  12003  and  subsequent 
implementing  regulations. 

(b)  Leased  vehicles  will  meet  the 
miles-per-gallon  criteria  of,  and  be 
incorporated  in,  the  approved  plan  of 
the  fiscal  year  in  which  leases  are 
initiated,  reviewed,  extended,  or 
increased  in  scope.  Vehicle  leases  will 
specify  the  vehicle  model  type  to  be 
provided. 

Subpart  908.71— Acquisition  of  Special 
Hems 

908.7100  Scope  of  subpart 

This  subpart  sets  forth  requirements 
and  procedures  for  the  acquisition  of 
special  items  by  DOE  and  contractors 
authorized  to  use  special  sources  of 
supply  to  the  extent  indicated  herein. 

908.7101  Motor  vehicles. 

908.71 01  -1    Consolidated  acquisition  of 
new  vehicles  by  General  Services 
Admlnistraflon. 

(a)  New  vehicles  shall  be  procured  in 
accordance  with  (FPMR)  41  CFR  101 
25.304, 101-26.501,  and  101-38.13,  and 


(DOE-PMR)  41  CFR  109-25.304,  109- 
38.13,  and  109-38.51. 

908.7101-3    Direct  acquisition. 

Vehicles  may  be  acquired  by  DOE 
activities  directly  rather  than  through 
GSA  when  a  waiver  has  been  granted  by 
GSA.  A  copy  of  the  activity's  request  to 
GSA  for  a  waiver  shall  be  forwarded  to 
the  Director,  Office  of  Property 
Management,  within  the  Headquarters 
procurement  organization.  In  those 
cases  involving  general  purpose 
vehicles  where  GSA  refuses  to  grant  a 
waiver  and  where  it  is  believed  that 
acquisition  through  GSA  would 
adversely  affect  or  otherwise  impair  the 
program,  authority  for  direct  acquisition 
shall  be  obtained  from  the  above- 
mentioned  Headquarters  official,  prior 
to  acquisition.  In  the  acquisition  of 
special  purpose  vehicles  for  use  by  DOE 
and  its  authorized  contractors,  the  Head 
of  the  Contracting  Activity  may 
authorize  direct  purchases.  The 
purchase  price  for  sedans  and  station 
wagons,  shall  not  exceed  any  statutory 
limitation  in  effect  at  the  time  the 
acquisition  is  made.  (See  (DOE-PMR)  41 
CFR  109-38.5102-4). 

908.71 01  -4    Replacement  of  motor 
vehides. 

(a)  The  replacement  of  motor  vehicles 
shall  be  in  accordance  with  the 
replacement  standards  prescribed  in 
(FPMR)  41  CFR  101-38.9  and  (DOE- 
PMR)  41  CFR  109-38.9. 

(b)  The  Heads  of  Contracting 
Activities  may  arrange  to  sell,  as 
exchange  sales,  used  motor  vehicles 
being  replaced  and  to  apply  the 
proceeds  to  the  purchase  of  similar  new 
vehicles.  However,  in  the  event 
personnel  are  not  available  to  make 
such  sales,  or  it  is  in  the  best  interest  of 
the  DOE  office,  GSA  may  be  requested 
to  sell  the  used  vehicles. 

90&7101-6    Used  vehicles. 

Heads  of  Contracting  Activities  may 
authorize  the  purchase  of  used  vehicles 
where  justified  by  special 
circumstances;  e.g.,  when  new  vehicles 
are  in  short  supply,  the  vehicles  are  to 
be  used  for  experimental  or  test 
purposes,  or  the  vehicles  are  acquired 
from  exchange  sale.  In  accordance  with 
(DOE-PMR)  41  CFR  109-38.5102,  the 
statutory  passenger  vehigle  allocation 
requirements  for  DOE  shall  apply  to  any 
purchase  of  used  vehicles  except  in  the 
case  of  vehicles  to  be  used  exclusively 
for  experimental  or  test  purposes. 

90&7101-8    (Acquisition  of  fuel-efficient 

(a)  All  purchases  of  sedans  and 
station  wagons,  and  certain  types  of 
light  trucks  as  specified  by  GSA,  are 


subject  to  the  requirements  of  the 
Energy  Policy  and  Conservation  Act  of 
1975  (EPCA),  Public  Uw  94-163,  and  of 
Executive  Orders  12003  and  12375  and 
subsequent  implementing  regulations, 
(b)  Sedans,  station  wagons,  and  light 
trucks  requisitioned  according  to  an 
approved  forecast,  but  not  contracted  for 
by  GSA  until  the  subsequent  fiscal  year, 
will  be  included  in  the  acquisition  plan 
for  the  miles-per-gallon  criteria  of  the 
year  in  which  GSA  signs  the  purchase 
contract  along  with  the  new  vehicles 
planned  for  acquisition  that  year. 

908.7101-7    QovammantHcensetags. 

(a)  Government  Ucense  tags  shall  be 
procured  and  assignments  recorded  by 
DOE  offices  in  accordance  with  (FPMR) 
41  CFR  101-38.303.  Special  license  tags 
for  security  purposes  shall  be  purchased 
in  accordance  with  State  and  local  laws, 
regulations,  and  procedures.  See  (DOE- 
PMR)  41  CFR  109-38.3  and  109-38.6  for 
additional  guidance. 

908.7102  Aircraft 

Acquisition  of  aircraft  shall  be  in 
accordance  with  (DOE-PMR)  41  CFR 
109-38.5205. 

908.7103  Office  macMnes. 

Acquisitions  of  office  machines  by 
EXDE  offices  and  its  authorized 
contractors  shall  be  in  accordance  with 
(FPMR)  41  CFR  101-25.104,  101- 
25.302, 101-25.302-3, 101-25.302-4. 
and  101-25.302-6,  and  101-25.403,  and 
(DOE-PMR)  41  CFR  109-25.302,  109- 
25.302-3,  and  109-25.4. 

90&7104    Office  furniture  and  himishings. 

Acquisitions  of  office  furniture  and 
furnishings  by  DOE  offices  shall  be  in 
accordance  with  (FPMR)  41  CFR  101- 
25.104,  101-25.302, 101-25.302-1,  101- 
25.302-5. 101-25.302-7,  and  101- 
25.302-8,  101-25.404  and  101-26.505, 
and  (DOE-PMR)  41  CFR  109-25.302, 
109-25.302-1,  and  109-25.350. 

908.7105    Filing  cabinets. 

Acquisitions  of  ffling  cabinets  shall  be 
in  accordance  with  (FPMR)  41  CFR  101- 
26.308  and  101-25.302-2  and  (DOE- 
PMR)  41  CFR  109-25.302-2. 

90&7106    Security  cabinets. 

(a)  Acquisitions  of  security  cabinets 
shall  be  in  accordance  with  (FPMR)  41 
CFR  101-26.507  and  the  "prerequisites 
to  ordering"  criteria  contained  in 
(FPMR)  41  CFR  101-25.302-2  and 
(DOE-PMK)  41  CFR  109-25.302-2. 

(b)  Fixed-price  prime  contractors  and 
lower  tier  subcontractors  may  use  GSA 
acquisition  sources  for  security  cabinets 
in  accordance  with  (FPMR)  41  CFR  101- 
26.407  and  FAR  51. 


908.7107    Alcohol 

(a)  To  the  fullest  extent  practicable, 
alcohol  for  use  by  DOE  or  its  cost-type 
contractors  shall  be  procured  on  a  tax- 
free  basis. 

(b)  ATF  regulations  relating  to  the 
acquisition  and  use  of  alcohol  free  of 
tax,  by  Government  agencies,  are  set 
forth  in  26  CFR  213.141  through 
213.146. 

(c)  ATF  Form  1444/1486,  "Tax  Free 
Spirits  or  Specially  Denatured  Spirits 
for  Use  of  United  States,"  shall  be  used 
for  acquisitions  of  specially  denatured 
alcohol  and  ethyl  alcohol.  Section  I  of 
the  form  is  the  application  for 
(wrmission  to  acquire  and  Section  II  is 
the  permit.  If  acquisition  ftDm  more 
than  one  warehouse  is  desirable, 
separate  applications  must  be  made  for 
withdrawal  from  each  warehouse.  When 
permits  are  no  longer  r^uired.  they 
should  be  forwarded  to  me  Bureau  of 
Alcohol,  Tobacco  and  Firearms  for 
cancellation.  Alcohol  procured  by  use  of 
the  ATF  form  referred  to  in  this  section 
shall  be  used  exclusively  on  DOE  work. 

(d)  The  Procurement  Executive  has 
been  authorized  to  sign  and  delegate  to 
othera  authority  to  sign  applications 
under  Bureau  of  Alcohol,  Tobacco  and 
Firearms  regulations  relating  to  the 
acquisition  and  use  of  alcohol  free  of 
tax.  Specific  DOE  personnel  have  been 
delegated  authority  to  execute  Pan  I  of 
Form  1444/1486  by  letters  to  the 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms  without  power  of 
redelegation.  Only  the  individuals  so 
authorized  shall  execute  Section  I  of 
these  forms. 

(e)  Applications  on  the  ATF  Form 
1444/1486  shall  be  executed  in 
duplicate  by  an  authorized  DOE  official 
and  mailed  directly  to  the  address  on 
the  application.  Only  one  permit  will  be 
provided  to  each  field  organization.  Due 
to  the  numerous  locations  managed  by 
field  of>erations  offices,  the  exact 
shipping  address  need  not  be  shown  in 
block  3  of  the  form.  Shipments, 
however,  must  be  addressed  to  the 
"Department  of  Energy  at  various 
locations  within  the  United  States."  The 
ATF  will  assign  the  application  a  permit 
number  and  return  it  to  the  requestor. 
Distribution  of  certified  copies  shall  be 
controlled  and  each  holder  of  a  certified 
copy  recorded. 

(fj  A  signed  copy  of  the  permit  shall 
accompany  the  original  purchase  order 
issued  to  the  plant  or  warehouse,  where 
it  shall  be  retained  or  returned  with  the 
shipment.  Subsequent  orders  shall  refer 
to  the  permit  on  file  in  the  plant  or 
warehouse  if  it  was  retained. 

(g)  When  alcohol  is  shipped,  the 
shipper  prepares  the  required  form  as 
specified  by  Bureau  of  Alcohol.  Tobacco 
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and  Firearms  regulations  and  forwards 
them  to  the  consignee.  Upon  re<;eipt  of 
the  receiving  report  covering  the 
shipment,  the  officer  who  signed  the 
purchase  order  shall  execute  the 
(»rtificate  of  re<;eipt  and  forward  it  to 
the  appropriate  Regional  Director, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  The  carrier  transporting  the 
alcohol  shall  also  be  given  a  receipt  as 
specified  bv  Bureau  of  Alcohol.  Tobacco 
and  Firearms  regulations. 

(h)  Abandoned  and  forfeited  alcohol 
which  has  come  into  the  custody  or 
control  of  a  Federal  agency  may  be 
obtained  by  following  the  procedure  set 
forth  in  (FPMR)  41  CFR  101-48.1. 

908.7108  Helium. 

(a)  Acquisitions  of  helium  by  DOE 
and  its  authorized  contractors  .shall  be 
in  accordance  with  this  section. 

(b)  The  Helium  Act  (Public  Law  86- 
777.  as  amended  (.SO  U.S.C.  167(d)) 
provides  that,  to  the  extent  that  supplies 
are  readily  available,  whether  in  gaseous 
or  liquid  form.  DOE  shall  purchase  all 
major  requirements  of  helium  from  the 
vSecretary  of  Interior,  Bureau  of  Mines, 
or  from  the  Bureau  of  Mines  distribution 
contractors  eligible  to  sell  Bureau  of 
Mines  helium  to  Federal  agencies  and 
their  users  in  accordance  with  30  CFR 
part  602, 

908.7109  Fuels  and  packaged  petroleum 
products. 

.Acquisitions  of  fuel  and  packaged 
petroleum  products  bv  DOE  offii;es  shall 
be  in  accordance  with  (FPMR)  41  CFR 
101-26.602.  When  contractors  are 
authorized,  consistent  with  48  CF'R  part 
9.51.  to  acquire  such  products  from 
Defense  soun:es,  they  shall  do  so  in 
accordance  with  (FPMR)  41  CFR  101- 
26.602. 

908.71 1 1     Arms  and  ammunition. 

(a)  Acquisition  of  arms  and 
ammunition  readily  procurable  in  the 
civilian  market  shall  be  made  in 
accordance  with  regular  acquisition 
pro<;edures. 

(b)  Acquisition  of  arms  and 
ammunition  which  are  peculiar  to  the 
military  services  shall  be  made  by 
submission  of  order  form  to  the 
Commanding  CFcneral.  Headquarters, 
U.S.  Army  Material  IX'velopment  and 
Readiness  Command,  ."iOOl  Eisenhower 
Avenue,  Alexandria,  VA  223.13. 

90a71 1 2    Materials  handling  equipment 
replacen>ent  standards. 

Materials  handling  equipment  shall 
be  purchased  for  replacement  purposes 
in  accordance  with  the  standards  in 
(FPMR)  41  CFR  101-2.5.40.5  and  (DOE- 
PMR)  41  CFR  109-25.4.  The  Heads  of 
Contracting  Activities  are  authorized  to 


replace  an  item  earlier  than  the  date 
specified  in  such  standards  under 
unusual  circumstances.  A  written 
justification  shall  be  placed  in  the 
purchase  file. 

90a7114    Wiretapping  and  eavesdropping 
equipment 

Acquisition  by  DOE  offices  and 
contractors  of  devices  primarily 
designed  to  be  used  surreptitiously  to 
overhear  or  record  conversations  is 
prohibited. 

908.7115  Forms. 

(a)  DOE  forms  shall  be  obtained  by 
DOE  offices  in  accordance  with  the  DOE 
Order  1322.2  (See  current  version). 
Cost-type  contractors  shall  obtain  DOE 
forms  through  the  DOE  contracting 
officer. 

(b)  Standard,  optional,  and  certain 
other  agency  forms  as  listed  in  the  GSA 
Supply  Catalog  will  be  obtained  by  DOE 
offices  in  accordance  with  (FPMR)  41 
CFR  101-26.302. 

(c)  Marginally  punched  continuous 
forms  shall  be  obtained  in  accordance 
with  (FPMR)  41  CFR  101-26.703. 

908. 7116  ElecUonlc  data  processing  tape. 

(a)  Acquisitions  of  electronic  data 
processing  tape  by  DOE  offices  shall  be 
in  accordance  with  (FPMR)  41  CFR  101- 
26.508. 

(b)  Acquisitions  of  electronic  data 
processing  tape  by  authorized 
contractors  shall  be  in  accordance  with 
(FPMR)  41  CFR  101-26.508-1. 
However,  if  adequate  justification  exists, 
the  Heads  of  the  Contracting  Activities 
may  authorize  contractors  to  obtain 
their  tape  from  other  sourt;es.  When 
such  an  authorization  is  granted,  a  copy 
of  the  authorization  and  justification 
shall  be  retained  in  the  contract  file. 

908.7117  Tabulating  machine  cards. 
DOE  offices  shall  acquire  tabulating 

machine  cards  in  accordance  with 
(FPMR)  41  CFR  101-26.509. 

PART  915— CONTRACTING  BY 
NEGOTIATION 

7.  Subpart  915.5  is  revised  to  read  as 
follows: 

Subpart  915.5— Unsolidted  Proposals 

Sec. 

915.502  Policy. 

915.503  General. 

915.505    Content  of  unsolicited  proposals. 
9 1 5 .  506    Agency  proced  ures. 
915.507    Contracting  methods. 

915.502    Policy. 

(a)  Present  and  future  needs  demand 
the  involvement  of  all  resources  in 
exploring  alternative  energy  sources  and 
technologies.  To  achieve  this  objective. 


it  is  DOE  policy  to  encourage  external 
sources  of  unique  and  innovative 
methods,  approaches,  and  ideas  by 
stressing  submission  of  unsolicited 
proposals  for  government  support.  In 
furtherance  of  this  policy  and  to  ensure 
the  integrity  of  the  acquisition  process 
through  application  of  reasonable 
controls,  the  DOE: 

(1)  Disseminates  information  on  areas 
of  broad  technical  concern  whose 
solutions  are  considered  relevant  to  the 
accomplishment  of  DOE's  assigned 
mission  areas; 

(2)  Encourages  potential  proposers  to 
consult  with  program  personnel  before 
expending  resources  in  the  development 
of  written  unsolicited  proposals: 

(3)  Endeavors  to  distribute  unsolicited 
proposals  to  all  interested  organizations 
within  DOE; 

(4)  Processes  unsolicited  proposals  in 
an  expeditious  manner  and,  where 
practicable,  keep  proposers  advised  as 
discrete  decisions  are  made; 

(5)  Assures  that  each  proposal  is 
evaluated  in  a  fair  and  objective 
manner;  and, 

(6)  Assures  that  each  proposal  will  be 
used  only  for  its  intended  purpose  and 
the  information  contained  therein  will 
not  be  divulged  without  prior 
permission  of  the  proposer. 

(b)  Extensions  of  contract  work 
resulting  from  unsolicited  proposals 
shall  be  processed  in  accordance  with 
the  procedures  at  48  CFR  943.170. 

915.503    General. 

(f)  Unsolicited  proposals  for  the 
performance  of  support  services  are, 
except  as  discussed  in  this  paragraph, 
unacceptable  as  the  performance  of  such 
services  is  unlikely  to  necessitate 
innovative  and  unique  concepts.  There 
may  be  rare  instances  in  which  an 
unsolicited  proposal  offers  an 
innovative  and  unique  approach  to  the 
accomplishment  of  a  support  service.  If 
such  a  proposal  offers  a  previously 
unknown  or  an  alternative  approach  to 
generally  recognized  techniques  for  the 
accomplishment  of  a  specific  service(s) 
and  such  approach  will  provide 
significantly  greater  economy  or 
enhanced  quality,  it  may  be  considered 
for  acceptance.  Such  acceptance  shall, 
however,  require  approval  of  the 
acquisition  of  support  services  in 
accordance  with  applicable  DOE 
Directives  and  be  processed  as  a 
deviation  to  the  prohibition  herein. 

915.505    Content  of  unsolicited  proposals. 

(b)(5)  Unsolicited  proposals  for 
nonnuclear  energy  demonstration 
activities  not  covered  by  existing  formal 
competitive  solicitations  or  program 
opportunity  notices  may  include  a 


request  for  federal  assistance  or 
participation,  and  shall  be  subject  to  the 
cost  sharing  provisions  of  48  CFR 
917.70. 

915.506  Agency  procedures. 

(b)  Unless  otherwise  specified  in  a 
notice  of  program  interest,  all 
unsolicited  proposals  should  be 
submitted  to  the  Unsolicited  Proposal 
Coordinator,  Office  of  Pnxnirement  and 
Assistance,  Washington,  DC  20585.  If 
the  proposer  has  ascertained  the 
cognizant  program  office  through 
preliminary  contacts  with  program  staff, 
the  proposal  may  be  submitted  directly 
to  that  office.  In  such  instances,  the 
proposer  should  separately  send  a  copy 
of  the  proposal  cover  letter  to  the 
unsolicited  proposal  coordinator  to 
assure  that  the  proposal  is  logged  in  the 
Department's  automated  trackingsystem 
for  unsoUcited  proposals. 

915.507  ContFacting  methods. 

(d)  DOE'S  cost  participation  poUcy,  at 
48  CFR  917.70.  shall  be  followed  in 
determining  the  extent  to  which  the 
DOE  will  participate  in  the  cost  for  the 
proposed  effort. 

Subpart  915.6— (Removad] 

8.  Subpart  915.6  is  removed. 

9.  Subsection  915.970-8  is  revised  to 
read  as  follows: 

915.970-8    Weighted  guidelines  i«)plication 
considerations. 

The  Department  has  developed 
internal  procedures  to  aid  the 
contracting  officer  in  the  application  of 
weighted  guidelines  and  to  assure  a 
reasonable  degree  of  uniformity  across 
the  Dejiartment. 

PART  916— TYPES  OF  CONTRACTS 

918.405    [Removed] 

10.  Section  916.405  is  removed. 

PART  917— SPECIAL  CONTRACTING 
METHODS 

11.  Subpart  917.70  is  revised  to  read 
as  follows: 

Subpart  917.7fr-Cost  Participation 

o0C> 

917. 7000  Scope  of  subpart. 

917.7001  Policy. 

Subpart  917.70— Cost  Participation. 

917.7000    Scope  of  subpart 

(a)  This  subpart  sets  forth  the  DOE 
policy  on  cost  participation  by 
organizations  performing  research, 
development,  and/or  demonstration 
projects  imder  DOE  prime  contracts. 
This  subpart  does  not  cover  efforts  and 


projects  performed  for  DOE  by  other 
Federal  agencies. 

(b)  Cost  participation  is  a  generic  term 
denoting  any  situation  where  the 
Government  does  not  fully  reimburse 
the  performer  for  all  allowable  costs 
necessary  to  accomplish  the  project  or 
effort  under  the  contract.  The  term 
encompasses  cost  sharing,  cost 
matching,  cost  limitation  (direct  or 
indirect),  participation  in  kind,  and 
similar  concepts. 

917.7001    Policy. 

(a)  When  DOE  supports  performer 
research,  development,  and/or 
demonstration  efforts,  where  the 
principal  purpose  is  ultimate 
commercialization  and  utilization  of  the 
technologies  by  the  private  sector,  and 
when  there  are  reasonable  expectations 
that  the  performer  will  receive  present 
or  future  economic  benefits  beyond  the 
instant  contract  as  a  result  of 
performance  of  the  effort,  it  is  DOE 
policy  to  obtain  cost  participation.  Full 
funding  may  be  provided  for  early 
phases  of  development  programs  when 
the  technological  problems  are  still 
great. 

(b)  In  making  the  determination  to 
obtain  cost  participation,  and  evaluating 
present  and  future  economic  benefits  to 
the  performer,  DOE  will  consider  the 
technical  feasibility,  projected  economic 
viability,  societal  and  political 
acceptability  of  commercial  application, 
as  well  as  possible  effects  of  other  DOE- 
supported  projects  in  competing 
technologies. 

(c)  The  propriety,  manner,  and 
amount  of  cost  participation  must  be 
decided  on  a  case-by-case  basis. 

(d)  Cost  participation  is  required  for 
demonstration  projects  unless  exempted 
by  the  Under  Secretary.  Demonstration 
projects,  pursuant  to  this  subpart, 
include  demonstrations  of  technological 
advances  and  field  demonstrations  of 
new  methods  and  procedures,  and 
demonstrations  of  prototype  commercial 
applications  for  the  exploration, 
development,  production, 
transportation,  conversion,  and 
utilization  of  energy  resources. 

12.  Subpart  917.72  is  revised  to  read 
as  follows: 

Sul)part  917.72— Program  Opportunity 
Notices  for  Commercial  Demonstralions 

Sec. 

917.7200  Scope  of  subpart. 

917.7201  Policy. 
917.7201-1    General. 


Subpart  917.72— Program  Opportunity 
NoticM  for  Commareial 
Damonstrations 

917.7200  Scope  of  sulipart 

(a)  This  subpart  discusses  the  policy 
for  the  use  of  a  program  opportunity 
notice  solicitation  approach  to 
accelerate  the  demonstration  of  the 
technical  feasibility  and  commercial 
application  of  all  potentially  beneficial 
non-nuclear  energy  sources  and 
utilization  technologies. 

(b)  This  subpart  applies  to 
demonstrations  performed  by 
individuals,  educational  institutions, 
other  commercial  or  industrial 
organizations,  or  other  private  entities, 
or  by  public  entities,  including  State 
and  local  governments,  but  not  other 
Federal  agencies.  For  purposes  of  this 
Subpart,  commercial  demonstration 
projects  include  demonstrations  of 
technological  advances,  field 
demonstrations  of  new  methods  and 
procedures,  and  demonstration  of 
prototype  commercial  applications  for 
the  exploration,  development, 
production,  transportation,  conversion, 
and  utilization  of  non-nuclear  energy 
resources. 

917.7201  Policy. 

917.7201-1    General. 

(a)  It  is  £X3E's  intent  to  encourage  the 
submission  of  proposals  to  accelerate 
the  demonstration  of  the  technical, 
operational,  economic,  Mid  commercial 
feasibility  and  environmental 
acceptability  of  particular  energy 
technologies,  systems,  subsystems,  and 
components.  Program  opportunity 
notices  will  be  used  to  provide 
information  concerning  scientific  and 
technological  areas  encompassed  by 
DOE's  programs.  IXDE  shall,  from  time 
to  time,  issue  program  opportumity 
notices  for  proposals  for  demonstrations 
of  various  forms  of  non-nuclear  energy 
and  technology  utilization. 

(b)  Each  program  opportimity  notice 
shall  as  a  minimmn  describe:  the  goal  of 
the  intended  demonstration  effort:  the 
time  schedule  for  award;  evaluation 
criteria;  program  policy  factors;  the 
amount  of  cost  detail  required;  and 
proposal  submission  information. 
Program  pohcy  factors  are  those  factors 
which,  while  not  appropriate  indicators 
of  a  proposal's  individual  merit  (i.e., 
technical  excellence,  proposer's  ability, 
cost,  etc.),  are  relevant  and  essential  to 
the  process  of  choosing  which  of  the 
proposals  received  will,  taken  together, 
best  achieve  the  program  objectives.  All 
such  factors  shall  be  predetermined  and 
specified  in  the  notice  so  as  to  notify 
proposers  that  factors  which  are 
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essentially  beyond  their  control  will 
affect  the  selection  process. 

13.  Subpart  917.73  is  revised  to  read 
as  follows: 

Subpart  917.73— Program  Research  and 
Davalopnient  Announcements 

Set:. 

917.7300    .Scope  of  subpart. 
9177301     Policy. 
9177301-1     (ieneral. 

Subpart  917.73— Program  Research 
and  Development  Announcements 

91 7.7300  Scope  ol  subpart 

(a)  This  subpart  discusses  the  policy 
for  the  use  of  a  program  research  and 
development  announcement  (PRDA) 
solicitation  approach  to  obtain  and 
select  proposals  from  the  private  sector 
for  the  conduct  of  research, 
development,  and  related  activities  in 
the  energy  field. 

917.7301  Policy 

917.7301-1     General 

(a)  PRDAs  shall  be  used  to  provide 
potential  proposers  with  information 
concerning  DOE's  interest  in  entering 
into  arrangements  for  resean.h, 
development,  and  related  projects  in 
specified  areas  of  interest.  It  is  DOE's 
intent  to  solicit  the  submission  of  ideas 
which  will  serve  as  a  basis  for  resean;h, 
development,  and  related  activities  in 
the  energy  field.  It  is  DOE's  desire  to 
encourage  the  involvement  of  small 
business  concerns,  small  disadvantage 
business  concerns,  and  women-owned 
small  business  concerns  in  research  and 
development  undertaken  pursuant  to 
PRDAs. 

(b)  The  PRDA  should  not  replace 
existing  at;quisition  procedures  where  a 
requirement  can  be  sufficiently  defined 
for  solicitation  under  standard 
advertised  or  negotiated  acquisition 
procedures.  Similarly,  it  should  not 
inhibit  or  curtail  the  submission  of 
un.solicited  proposals.  However,  a 
proposal  which  is  submitted  as  though 
it  were  unsolicited  but  is  in  fact 
germane  to  an  e.xisting  PRDA  shall  be 
treated  as  though  submitted  in  respon.se 
to  the  announcement  or  returned 
without  action  to  the  proposer,  at  the 
proposer's  option.  Further,  the  PRDA  is 
not  to  be  u.sed  in  a  competitive  situation 
where  it  is  appropriate  to  negotiate  a 
study  contract  to  obtain  analysis  and 
recommendations  to  be  incorporated  in 
the  subsequent  request  for  proposals. 

(c)  The  PRDA  is  to  l»e  u.sed  only 
where: 

(1)  Research  and  development  is 
required  in  support  of  a  specific  project 
area  within  an  energy  prograiTi  with  the 
objective  of  advancing  the  general 


scientific  and  technological  base,  and 
this  objective  is  best  achieved  through: 

(i)  A  diversity  of  possible  approaches, 
within  the  current  state  of  the  art, 
available  for  solving  the  problems; 

(ii)  The  involvement  of  a  broad 
specirum  of  organizations  in  seeking  out 
solutions  to  the  problems  posed; 

(iii)  The  application  of  the  unique 
qualifications  or  specialized  capabilities 
of  many  individual  proposers  which 
will  enable  them  to  perform  portions  of 
the  research  project  (without  necessarily 
possessing  the  qualifications  to  perform 
the  entire  project)  so  that  the  overall 
support  may  be  broken  into  segments 
which  cannot  be  ascertained  in  advance; 
and, 

(iv)  The  fostering  of  new  and  creative 
solutions. 

(2)  Consistent  with  paragraph  (c)(1)  of 
this  section,  it  is  anticipated  that 
choices  will  have  to  be  made  among 
dissimilar  concepts,  ideas,  or 
approaches:  and 

(3)  it  is  determined  that  a  broad  range 
of  organizations  exist  that  would  be 
capable  of  contributing  towards  the 
overall  research  and  development  goals 
identified  in  paragraph  (c)(1)  of  this 
section. 

(d)  Each  PRDA  shall  as  a  minimum 
describe:  the  area(s)  of  program  interest; 
time  schedule  for  award;  proposal 
submittal  information;  evaluation 
criteria;  and  program  policy  factors.  The 
PRDA  should  clearly  emphasize  to 
proposers  that  program  policy  factors 
are  essentially  beyond  their  control  and 
will  affect  the  selection  process.  The 
PRDA  should  also  state  that  DOE 
reserves  the  right  to  select  for  award  or 
support  any,  all,  or  none  of  the 
proposals  received  in  response  to  an 
announcement. 

14.  Subpart  917.74  is  revised  to  read 
as  follows: 

Subpart  917.74— Acquisition,  Use,  and 
Disposal  of  Real  Estate 

■Set, 

917.7401  General. 

917.7402  Policy. 
9177403  Application. 

Subpart  917.74— Acquisition,  Use,  and 
Disposal  of  Real  Estate 

917.7401    General. 

Special  circumstances  and  situations 
may  arise  under  cost-type  contracts 
when,  in  the  performance  of  their 
(  ontract  or  subcontract,  the  performer" 
shall  be  required,  or  otherwise  find  it 
necessary,  to  acquire  real  estate  or 
interests  therein  by: 

(a)  Purchase,  on  EXDE's  behalf  or  in  its 
own  name,  with  title  eventually  vesting 
in  the  Government. 


(b)  Lease,  and  EXDE  assumes  liability 
for,  or  otherwise  will  pay  for  the 
obligation  under  the  lease. 

(c)  Acquisition  of  temporary  interest 
through  easement;  license  or  permit, 
and  EXDE  funds  the  cost  of  the 
temporary  interest. 

917.7402    Policy. 

It  is  the  policy  of  the  Department  of 
Energy  that  when  the  real  estate 
acquisitions  are  made,  the  following 
policies  and  procedures  shall  be  applied 
to  such  acquisitions: 

(a)  Real  estate  acquisitions  shall  be 
mission  essential;  effectively, 
economically,  and  efficiently  managed 
and  utilized;  and  disposed  of  promptly, 
when  not  needed; 

(b)  Acquisitions  shall  be  justified, 
with  documentation  which  describes 
the  need  for  the  acquisitions,  general 
requirements,  cost,  acquisition  method 
to  be  used,  site  investigation  reports, 
site  recommended  for  selection,  and 
property  appraisal  reports;  and 

(c)  Acquisition  by  lease,  in  addition  to 
the  requirements  in  paragraphs  (a)  and 
(b)  of  this  section: 

(1)  Shall  not  exceed  a  one-year  term 
if  funded  by  one-year  appropriations. 

(2)  May  exceed  a  one-year  term,  when 
the  lease  is  for  special  purpose  space 
funded  by  no-year  appropriations  and 
approved  by  the  Department. 

13)  Shall  contain  an  appropriate 
cancellation  clause  which  limits  the 
Government's  obligation  to  no  more 
than  the  amount  of  rent  to  the  earliest 
cancellation  date  plus  a  reasonable 
cancellation  payment. 

(4)  Shall  be  consistent  with 
Government  laws  and  regulations 
applicable  to  real  estate  management. 

917.7403    Application. 

The  clause  at  48  CFR  952.217-70 
shall  be  included  in  contracts  or 
modifications  where  contractor 
acquisitions  are  expected  to  be  made. 

917.75    [Removed] 

15.  Subpart  917.75  is  removed. 

922.805    [Removed] 

16.  Section  922.805  is  removed. 

922.70    [Removed] 

17.  Subpart  922.70  is  removed. 

PART  928— BONDS  AND  INSURANCE 

18.  Subpart  928.1  is  revised  to  read  as 
follows: 

Subpart  928.1— Bonds 

928.101-1     Policy  on  use. 

928.103-3     Payment  bonds. 

928. 103-70    Review  of  performance  and 
payment  bonds  for  other  than 
construction.  * 


Subpart  928.1 — Bonds 

928.1 01  -1    Policy  on  use. 

(a)  In  addition  to  the  restriction  on 
use  of  bid  guarantees  in  FAR  28.101- 
1(a),  a  bid  guarantee  may  be  required 
only  for  fixed  price  or  unit  price 
contracts  entered  into  as  a  result  of 
sealed  bidding.  They  may  not  be 
required  for  negotiated  contracts. 

928.103-3    Payment  bonds. 

(a)  A  determination  that  is  in  the  best 
interest  of  the  Government  to  require 
payment  bonds  in  connection  with 
other  than  construction  contracts  may 
be  made  by  the  contracting  officer  on 
individual  acquisitions. 

928.103-70    Review  of  perfonnance  and 
payment  bonds  for  other  than  construction. 

A  performance  or  payment  bond, 
other  than  an  annual  bond,  shall  not 
antedate  the  contract  to  which  it 
pertains. 

PART  932— CONTRACT  RNANCING 

19.  Section  932.102  is  revised  to  read 
as  follows: 

932.102  Description  of  contract  financing 
mettiods 

(e)(2)  Progress  payments  based  on  a 
percentage  or  stage  of  completion  may 
be  authorized  by  the  Head  of  the 
Contracting  Activity  when  a 
determination  is  made  that  progress 
payments  based  on  costs  cannot  be 
practically  employed  and  that  there  are 
adequate  safeguards  provided  for  the 
administration  of  progress  payments 
based  on  a  percentage  or  stage  of 
completion. 

932.7    [Removed] 

20.  Subpart  932.7  is  removed. 

932.802    [Removed] 

21.  Section  932.802  is  removed. 

932.805    [Removed] 

22.  Section  932.805  is  removed. 

23.  Subpart  932.9  is  revised  to  read  as 
follows: 

Subpart  932.9— Prompt  Payment 

Sec. 

932.970    Implementing  DQE  policies  and 
procedures. 

Subpart  932.9 — Prompt  Payment 

932.970    Implementing  DOE  policies  and 
procedures. 

(a)  Invoice  payments.  (1)  Contract 
settlement  date.  For  purposes  of 
determining  any  interest  penalties 
under  cost-type  contracts,  the  effective 
date  of  contract  settlement  shall  be  the 
effective  date  of  the  final  contract 
modification  issued  to  acknowledge 


contract  settlement  and  to  close  out  the 
contract. 

(2)  Constructive  acceptance  periods. 
Where  the  contracting  officer 
determines,  in  writing,  on  a  case-by-case 
basis,  that  it  is  not  reasonable  or  feasible 
for  DOE  to  perform  the  acceptance  or 
approval  function  within  the  standard 
period,  the  contracting  officer  should 
specify  a  longer  constructive  acceptance 
or  approval  period,  as  appropriate. 
Considerations  include,  but  are  not 
limited  to.  the  nature  of  supplies  or 
services  involved,  geographical  site 
location,  inspection  and  testing 
requirements,  shipping  and  acceptance 
terms,  and  available  DOE  resources. 

(b)  Contract  financing  payments. 
Contracting  officers  may  specify 
payment  due  dates  that  are  less  than  the 
standard  30  days  when  a  determination 
is  made,  in  writing,  on  a  case-by-case 
basis,  that  a  shorter  contract  financing 
payment  cycle  will  be  required  to 
finance  contract  work.  In  such  cases,  the 
contracting  officer  should  coordinate 
with  the  finance  and  program  officials 
that  will  be  involved  in  the  payment 
process  to  ensure  that  the  contract 
payment  terms  to  be  specified  in 
solicitations  and  resulting  contract 
awards  can  be  reasonably  met. 
Consideration  should  be  given  to 
geographical  separation,  workload, 
contractor  ability  to  submit  a  proper 
request,  and  other  factors  that  could 
affect  timing  of  payment.  However, 
payment  due  dates  that  are  less  than  7 
days  for  progress  payments  or  less  than 
14  days  for  interim  payments  on  cost- 
type  contracts  are  not  authorized. 

932.7000  [Removed] 

24.  Section  932.7000  is  removed. 

932.7001  [Removed] 

25.  Section  932.7001  is  removed. 

PART  933— PROTESTS,  DISPUTES 
AND  APPEALS 

26.  Subpart  933.1  is  revised  to  read  as 
follows: 

Subpart  933.1— Protests 

Sec. 

933. 103  Protests  to  the  agency. 

933.104  Protests  to  GAO. 

933.105  Protests  to  GSBCA. 

933.106  Solicitation  provisions. 

Subpart  933.1— Protests 

933. 1 03    Protests  to  the  agency. 

(f)  If  FAR  33.103(f)  requires  that 
award  be  withheld  or  performance  be 
suspended  or  the  awarded  contract  be 
terminated  pending  resolution  of  an 
agency  protest,  authority  to  award  and/ 
or  continue  performance  of  the 
pcotested  contract  may  be  requested  by 


the  Head  of  the  Contracting  Activity 
(HCA),  concurred  in  by  counsel,  and 
approved  by  the  Procurement  Executive. 

(i)(l)  Protests  filed  with  the 
contracting  officer  before  or  after  award 
shall  be  decided  by  the  Head  of  the 
Contracting  Activity  except  for  the 
following  cases,  which  shall  be  decided 
by  the  Procurement  Executive: 

(i)  The  protester  requests  that  the 
protest  be  decided  by  the  F^rocurement 
Executive. 

(ii)  The  HCA  is  the  contracting  officer 
of  record  at  the  time  the  protest  is  filed, 
having  signed  either  the  solicitation 
where  the  award  has  not  been  made,  or 
the  contract,  where  the  award  or 
nomination  of  the  apparent  successful 
offeror  has  been  made. 

(iii)  The  HCA  concludes  that  one  or 
more  of  the  issues  raised  in  the  protest 
have  the  potential  for  significant  impact 
on  DOE  acquisition  policy. 

(2)  Upon  receipt  of  a  protest 
requesting  a  decision  by  the 
Procurement  Executive,  the  contracting 
activity  shall  immediately  provide  a 
copy  of  the  protest  to  the  Office  of 
Clearance  and  Support. 

(j)  The  Department  of  Energy 
encourages  direct  negotiations  between 
an  offeror  and  the  contracting  officer  in 
an  attempt  to  resolve  protests.  In  those 
situations  where  the  (Mrties  are  not  able 
to  achieve  resolution,  the  Def)artment 
favors  the  use  of  alternative  dispute 
resolution  (ADR)  techniques  to  resolve 
protests.  A  protest  requesting  a  decision 
at  the  Headquarters  level  shall  state 
whether  the  protester  is  willing  to 
utilize  ADR  techniques  such  as 
mediation  or  nonbinding  evaluation  of 
the  protest  by  a  neutral.  Upon  receipt  of 
a  protest  requesting  a  decision  at  the 
Headquarters  level,  the  Office  of 
Clearance  and  Support  will  explore 
with  the  protester  whether  the  use  of 
ADR  techniques  would  be  appropriate 
to  resolve  the  protest.  Both  parties  must 
agree  that  the  use  of  such  techniques  is 
appropriate.  If  the  parties  do  not 
mutually  agree  to  utilize  ADR  to  resolve 
the  protest,  the  protest  will  be  processed 
in  accordance  with  the  procedures  set 
forth  in  paragraph  (k). 

(k)  Upon  receipt  of  a  protest  lodged 
with  the  Department,  the  contracting 
officer  shall  prepare  a  rejMJrt  similar  to 
that  discussed  in  FAR  33.104(a)(3)(iii). 
In  the  case  of  a  protest  filed  at  the 
Headquarters  level,  the  report  shall  be 
forwarded  to  the  Office  of  Cleara"ce  and 
Support  within  21  calendar  days  of 
being  notified  of  such  a  protest  with  a 
proposed  response  to  the  protest.  The 
Procurement  Executive  (for  protests  at 
the  Headquarters  level  or  those  specific 
HCA  protests  cited  in  paragraph  (d)(2) 
of  this  section)  or  an  HCA  (for  protests 
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at  the  contractiiiK  activity  level)  w\\\ 
render  a  decision  on  a  protest  within  35 
calendar  days,  unless  a  longer  period  of 
time  is  deterniinetl  to  be  netided. 

933. 1 04    Protests  to  Q AO. 

(a)(2)  The  contracting  officer  shall 
provide  the  notice  of  protest. 

(b)  Pmtfsts  befort'  award  (1)  When 
the  Department  has  rtH;eived  notit.e  from 
the  GAO  of  a  protest  fded  dirtH;tly  with 
the  GAO,  a  contract  may  not  fx;  awarded 
until  the  matter  is  resolved,  unless 
authorized  by  the  Head  of  the 
Contracting  Ai:livity  in  accordance  with 
FAR  33  l()4(b)  Before  the  Head  of  the 
Contracting  Activity  authorizes  the 
award,  the  retjuired  finding  shall  fw 
concurred  m  by  the  IXDK  counsel 
handling  the  protest,  endorsed  by  the 
Senior  Program  Official,  and  approved 
by  the  PriH.urement  Executive  The 
finding  shall  addrttss  the  likelihood  that 
the  protest  will  be  sustained  bv  the 
GAO. 

(c)  Protests  after  award  Before  the 
Head  of  the  Contracting  Activity 
authorizes  the  award,  the  finding 
required  by  FAR  33.1()4(c)(2)  shall  tie 
concurred  in  bv  the  IX)K  counsel 
handling  the  protest,  endorseti  by  the 
Senior  Program  ()ffi(.ial,  and  approved 
by  the  PrtKUirtiment  Kxecutive. 

(g)  Noticf  to  GAO  (1)  The  rtsport  to 
the  (iAO  regartling  a  d»K  isiori  not  to 
comply  with  the  GAO's 
recommendation,  discus.setl  at  PAR 
33.l()4in,  shall  l)e  provided  bv  the  HCA 
making  the  award,  after  approval  of  the 
Pro«urement  E.xe«;utive.  If  a  [X)K-wide 
policy  issue  is  involved,  the  report  shall 
be  provided  by  the  Frmiurement 
Executive. 

(2)  It  is  the  policy  of  the  DttpartmenI 
toiompiv  promptly  with 
rtMommtTidations  set  forth  in 
Comptroller  General  Dwisions  exce[)t 
for  compelling  reasons. 

(3)  The  GAO  does  not  have 
iurisdi(.tion  to  consider  sub*  ontractor 
protests. 

933. 1 05    Protests  to  GSBCA. 

(a)(l)(i)  rhe  GSHGA  does  not  have 
jurisdiction  to  consider  sulxontractor 
protests. 

(d)(2)  The  determiiiiitions  and 
findings  required  h\  \  Mi  33  l()^)(d)(2) 
shall  he  t-vet  uteti  l)\  the  I1C.\ 

(41  If  the  GSHGA  suspends  the 
pro(  iirenuMit  .nithoritv  to  <«  c)uire  any 
goods  or  ser\  i(  es  not  previously 
delivered  and  ,i(  c  e[itifd  uiuler  an 
awarded  rontract.  the  contracting  officer 
shall  invoke  the  claust-  at  F.-\K  n2.23.i- 
3,  "Protest  Alter  .Xward,"  to  cause  the 
(ontrac.tor  to  ce<ise  performam  e  and  to 
suspend  related  ai;tivitiBS  that  may 


result  in  additional  obligations  being 
incurred  by  the  Government. 

933. 1 06    Solicitation  provisions. 

(a)  The  contracting  officer  shall 
supplement  the  provision  at  FAR 
52.233-2.  Service  of  Protest,  in 
solicitations  for  other  than  simplified 
a<:quisitions  by  adding  the  prevision  at 
48  CFR  9.52.233-2. 

(b)  The  contracting  officer  shall 
include  the  provision  at  48  CFR 
9.52.233-4  in  solicitations  for  purchases 
above  the  simplified  acquisition 
threshold. 

(c)  The  contracting  officer  shall 
include  the  provision  at  48  CFR 
952.233-5  in  solicitations  for  purchases 
above  the  simplified  acquisition 
threshold. 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

27.  Subsections  935.016-3  through 
935  016-7  and  935.016-9  are  removed, 
and  section  935.016  and  subsections 
935.016-1,  935.016-2  and  935.016-8  are 
revi.sed  to  read  as  follows; 

935.016    Rssaarcti  opportunity 
snrHMjncsments. 

935.01 6-1     Scope. 

(a)  FAR  35.016  sets  forth  the  policies 
and  procedures  for  contracting  for 
rt^search  through  the  use  of  broad 
agency  announcements  as  authorized  by 
the  C:ompetition  in  Contracting  Act  of 
1984  (CICA)  (41  U.S.C.  259(b)(2))  and 
Federal  Acquisition  Regulation  (FAR) 

(i.  102(d)(2).  Within  DOE.  broad  agency 
announcements,  will  be  designated  as 
Resean:h  Opportunity  Announcements 
(ROAs). 

(b)  Research  Opportunity 
.'\nnouncements  are  a  form  of 
competitive  solicitation  under  which 
IKJK's  broad  mission  and  program-level 
research  objectives  are  defined; 
proposals  which  offer  meiitorious 
apjiroaches  to  those  objectives  are 
requested  from  all  offerors  capable  of 
satisfying  the  Governments  needs: 
those  proposals  are  evaluated  by 
M.ientific  or  peei  review  against  stated 
specific  evaluation  criteria;  and 
selection  of  proposals  for  possible 
contrnc  t  award  is  based  upon  that 
evaluation,  the  importance  of  the 
research  to  the  program  objectives,  and 
funds  availability 

935.016-2    Applicability. 

(a)  This  section  applies  to  all  DOE 
Ileadcjuarters  and  field  program 
organizations  which,  by  virtue  of  their 
statutorily  mandated  mission  or  other 
such  authority  as  may  exist,  support 
energy  or  energy-related  research         , 


activities  through  contractual 
relationships. 

(1)  The  ROA  may  be  used  as  a 
competitive  solicitation  procedure 
through  which  DOE  acquires  basic  and 
applied  research  in  support  of  its  broad 
mission  and  program-level  research 
objectives,  and  these  objectives  may  be 
best  achieved  through  relationships 
where  contractors  pursue  diverse  and 
dissimilar  solutions  and  approaches  to 
scientific  and  technological  areas 
related  to  DOE's  missions  and  programs. 

(2)  The  ROA  shall  not  be  used  as  a 
solicitation  method  when  one  or  more 
of  the  following  conditions  exist: 

(i)  In  accordance  with  the  Federal 
Grant  and  Cooperative  Agreement  Act, 
Public  Law  97-258.  the  principal 
purpose  of  the  relationship  will  be 
assistance; 

(ii)  The  purpose  of  the  research  is  to 
accelerate  the  demonstration  of  the 
technical,  operational,  economic,  or 
commercial  feasibility  and 
environmental  acceptability  of 
particular  energy  technologies,  systems, 
subsystems,  and  components  that  would 
appropriately  be  acquired  by  Program 
Opportunity  Notices  (PONs)  in 
accordance  with  48  CFR  917.72; 

(iii)  The  research  is  required  in 
support  of  a  specific  project  area  within 
an  energy  program  which  appropriately 
would  be  acquired  by  Program  Research 
and  Development  Announcements 
(PRDAs)  in  accordance  with  48  CFR 
917.73; 

(iv)  The  research  requirements  can  be 
sufficiently  defined  to  allow  the  use  of 
contracting  by  negotiation  in  accordance 
with  FAR  part  15; 

(v)  The  purpose  of  the  research  is  the 
acquisition  of  goods  and  services  related 
to  the  development  of  a  specific  system 
or  hardware  acquisition;  or. 

(vi)  Any  funds  to  be  obligated  to  a 
resulting  contraci  will  be  u.sed  to 
conduct  or  support  a  conference  or 
training  activity. 

(b)  The  following  limitations  are 
applicable  to  the  use  of  ROAs: 

(1)  The  use  of  broad  agency 
announcements  for  the  acquisition  of 
that  part  of  development  not  related  to 
the  development  of  a  specific  system  or 
hardware  is  authorized  by  FAR 
35.016(a).  Notwithstanding  that 
authorization,  ROAs  shall  be  used 
within  DOE  only  to  acquire  basic  and 
applied  research. 

(2)  Proposals  shall  not  be  solicited 
from,  and  contracts  shall  not  be 
awarded  to.  any  specific  entity  which 
operates  a  Government-owned  or 
-controlled  research,  development, 
special  production,  or  testing 
establishment,  such  as  DOE's 
management  and  operating  contractor 


facilities.  Federally  Funded  Research 
and  Development  Centers  chartered  by 
other  agencies,  or  other  such  entities. 
This  limitation  shall  not  be  used  to 
preclude  the  parent  organization  of  the 
entity  op>erating  the  Government-owned 
or -controlled  facility,  its  subsidiaries, 
other  divisions,  or  other  related 
business  affiliates  from  proposing,  or 
receiving  awards,  under  DOE's  ROA 
solicitations,  provided  that  any 
proposed  resources  (personnel, 
facilities,  and  other  resources)  used  in 
the  management  and  operation  of  the 
Government-owned  or -controlled 
facility  have  been  approved  for  use  in 
the  ROA  effort  by  the  sponsoring 
agency. 

935.016-8    Selection  of  proposals. 

(a)  After  considering  the  evaluation 
findings,  the  importance  of  the 
proposed  researrJi  to  the  program 
objectives,  and  funds  availability,  the 
Selection  Official  shall  determine 
whether  a  specific  proposal  warrants 
selection  for  negotiation  and  award  of  a 
contract.  The  decision  of  the  Selection 
Official  shall  be  documented  in  writing 
and  shall  address,  as  appropriate,  such 
issues  as: 

(1)  The  scientific  and  technical  merit 
of  the  proposal  in  relation  to  the  ROA 
evaluation  criteria; 

(2)  The  qualifications,  capabilities, 
and  experience  of  the  proposed 
personnel;  technical  approach;  facilities; 
and  where  applicable,  cost  participation 
by  the  offeror  (or  any  combination  of  the 
above); 

(3)  The  importance  of  the  proposed 
research  to  the  program  objectives; 

(4)  Which  areas  of  the  proposal, 
whether  in  whole  or  in  part,  have  been 
selected  for  funding,  and  the  amount  of 
that  funding;  and, 

(5)  Assurances  that  any  other 
requirements  which  are  imposed  by 
statute,  regulation,  or  internal  directives 
relating  to  the  specific  research 
activities  and  which  are  properly  the 
responsibility  of  the  program  office  have 
been  satisfied. 

(b)  Absent  extenuating  circumstances, 
selection  decisions  regarding  any 
individual  proposal  should  be  made 
within  six  (6)  months  after  receipt  of  the 
proposal.  Proposals  which  have  been 
evaluated  may  be  accumulated  to  allow 
for  a  consolidated  selection  decision  so 
long  as  not  more  than  six  (6)  months 
have  passed  since  the  receipt  of  any  of 
the  proposals  so  accumulated. 

(c)  The  cognizant  IX)E  program 
official  shall  notify  successful  and 
unsuccessful  offerors  of  any  selection/ 
non-selection  decisions!  These  notices 
shall  be  made  in  writing  promptly  after 
the  decision  is  made,  and  shall,  at  a 


minimum,  state  in  general  terms,  the 
basis  for  the  determination. 

PART  936— CONSTRUCTION  AND 
ARCHfTECT-ENQINEER  CONTRACTS 

936.601  through  936.602-4    [Removed] 

28.  Sections  936.601.  936.602-2, 
936.602-3,  and  936.602-4  are  removed. 

936.603  through  936.606    [Removed] 

29.  Sections  936.603.  936.605,  and 
936.606  are  removed. 

936.72    [Removed] 

30.  Subpart  936.72  is  removed. 

31.  Part  941  is  added  at  the  end  of 
Subchapter  F  as  follows: 

PART  941— ACQUISITION  OF  UTILITY 
SERVICES 

Subpart  941.2— Acquiring  Ut'llty  Services. 

Sec 

94 1 .201-70    DOE  Directives. 

941.201-71     Use  of  subcontracts. 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c). 

Subpart  941.2— Acquiring  Utility 
Services 

941.201-70    DOE  Directives. 

Utility  services  (defined  at  FAR 
41.101)  shall  be  acquired  in  accordance 
with  FAR  part  41  and  DOE  Directives  in 
subseries  4540  (Public  Services). 

941.201-71    Use  Of  subcontracts. 

Utility  services  for  the  furnishing  of 
electricity,  gas  (natural  or 
manufactured),  steam,  water  and/or 
sewerage  at  facilities  owned  or  leased  by 
DOE  shall  not  be  acquired  under  a 
subcontract  arrangement,  except  as 
provided  for  at  48  CFR  970.0803  or  if 
the  prime  contract  is  with  a  utility 
company, 

PART  942— CONTRACT 
ADMINISTRATION 

32.  Subsection  942.705-1  is  revised  to 
read  as  follows: 

942.70S-1    Contracting  officer 
determination  procedure. 

(a)(3)  The  Department  of  Energy  shall 
use  the  contracting  officer 
determination  proicedure  for  all  business 
units  for  which  it  shall  be  required  to 
negotiate  final  indirect  cost  rates.  A  list 
of  such  business  units  is  maintained  by 
the  Office  of  Policy,  within  the 
Headquarters  procurement  organization. 

(b)(1)  Pursuant  to  FAR  52.216-7, 
Allowable  Cost  and  Payment, 
contractors  shall  be  requested  to  submit 
their  final  indirect  cost  rate  proposals 
reflecting  actual  cost  experience  during 
the  covered  period  to  the  cognizant 
contracting  officer  responsible  for 


negotiating  their  final  rates.  The  DOE 
negotiating  official  shall  request  all 
needed  audit  service  in  accordance  with 
internal  procedures. 

33.  Subsection  942.705-3  is  revised  to 
read  as  follows: 

94Z705-3    Educational  institutions. 

(a)(2)  The  negotiated  rates  established 
for  the  institutions  cited  in  OMB 
circular  No.  A-88  are  distributed  to  the 
Cognizant  DOE  Office  (CDO)  assigned 
lead  office  responsibility  for  all  DOE 
indirect  cost  matters  relating  to  a 
particular  contractor  by  the  Office  of 
Policy,  within  the  Headquarters 
procurement  organization. 

34.  Subsection  942.705-4  is  revised  to 
read  as  follows: 

942.705-4    State  and  local  governments. 

A  list  of  cognizant  agencies  for  State/ 
local  government  organizations  is 
periodically  published  in  the  Federal 
Register  by  the  Office  of  Management 
and  Budget  (OMB).  The  responsible 
agencies  are  notified  of  such 
assignments.  The  current  negotiated 
rates  for  State/local  government 
activities  is  distributed  to  each  CDO  by 
the  Office  of  Policy,  within  the 
Headquarters  procurement  organization. 

35.  Subsection  942.705-5  is  revised  to 
read  as  follows: 

942.70&-6    Nonprom  organizations  other 
tttan  educatlonai  artd  stats  and  local 
governments. 

OMB  Circular  A-122  establishes  the 
rules  for  assigning  cognizant  agencies 
for  the  negotiation  and  approval  of 
indirect  cost  rates.  The  Federal  agency 
with  the  largest  dollar  value  of  awards 
(contracts  plus  federal  financial 
assistance  dollars)  will  be  designated  as 
the  cognizant  agency.  There  is  no 
published  list  of  assigned  agencies.  The 
Office  of  Policy,  within  the 
Headquarters  procurement  organization, 
distributes  to  each  CDO  the  rates 
established  by  the  cognizant  agency. 

942.70    [Removed] 

36.37.  Subpart  942.70  is  removed. 

PART  94S-GOVERNMENT  PROPERTY 

945.505-6    [Removed] 

38.  Subsection  945.505-5  is  removed. 

945.505-14    [Removed] 

39.  Subsection  945.505-14  is 
removed. 

PART  952— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

952.214    [Removed] 

40.  Section  952.214  is  removed. 
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962.215    [FUmov^ 

41  Settion  f>.52  21')  and  subs«!<  tioiis 
4.12.2 l.'i-22  <itid  9S2  215^  23  an- 
mrTU)v»»d 

42  Subs«-<  tion  9.')2. 23.1-2  is  revised  to 
rt'.id  JS  follows 

952.233-2     Serv4c«  of  proMst. 

.As  pn-si TifH'd  in  48  CKK  'KM  ll)fi(al. 
add  the  following  to  the  end  ol  the 
I  laiiseal  F.AK  ")2  2H-2 

u  I  AiuilhiT  I  ii[iv  i)i  rt  protest  filt'<i  with  the 
I  .entT.il  A(  I  imiitmn  OtTii  e  or  Ihi-  (.eiier.il 
Servii  es  AiimmAtriitioii  B<>.ir(l  of  Contr.ii  I 
Ap^xMls  shall  he  turiiished  to  iht-  t()llnwink( 
dciiiress  withm  thr  lii}ie  ihtumIs  (i«s<  riljed  in 
parHnr.iph  ibl  111  this  (  l.nise   I    .S    IVpartmeiil 
lit  Knernv    .Xssist.iiit  (.eiifnil  (jiiiiis»'l  tiir 
f'riH  iirernerit  >mtl  ['01,1111  i.il  .VsMst.iiu  v  ((.( , 
hi  I,   KHX)  liidepeiideiu  e  Awnii.v  SVV 
VV.i.shoiKtoii    IH    JOSH'S    K,n    IJO.'I  SHt,  4S4h 

41    Stibse<  tioii  ').')2  2  it    4  is  added  to 
n?ad  as  follows 

952. 233-4     Nottc«  of  protest  tll« 
avX  lability 

.\s  (m's<rit>«'d  111  'HI  lim(b).  insert  the 
following  provision 

NOTict:  i)f  PK(m;.si  ni.i-;  availability 

IXX.Ki 

Mi  It  ,1  protest  ot  thi>>  pnn  urement  is  fileti 
with  'he  I  .encr.il   \i  1  Hunting  ( )tTi(  <•  U-A(  )l  111 
rt(  •  (inlarK  e  with  4  (  :FK  part  J  1    .iiiv  *  tu.il  or 
pr()S(M>(  tive  offemr  nidv  nijuest  the 
Department  ol  Kiierj^v  t(i  pnivule  it  Witti 
rtvisonable  ,u  t  ess  to  the  protent  file  piirsn,int 
to  FAK   it  l(M(a)(l)(ii)    impieiTienting  s«n  tioii 
lOhS  ol  I'uh  1.    11)1    ISS   .Sill  h  rtHjiiPst  niu.st 
U'  in  wntiiiK  ,tii«l  .iddn'ssed  to  the 
I  iintrai  liiiH  ntfu  er  Itir  this  pnn  urement 

!t)l  \tu    iffeoir  who  suhiiiils  iiifomialinn  nr 
ttiK  nments  tu  the  [)«'p.irtinent  fur  the  pur[X)se 
ot  1  i)ni(»'tiiig  111  this  priK  urement  is  heretiv 
notified  that  infnrTiuition  or  d'K  viments  it 
sutifiiits  !u,i\  !)♦•  im  hilled  m  the  prntest  lile 
that  will  U'  ,iv,ol.ilile  to  .ii  tiial  or  prosji«H  tive 
otterors  m  .iimrd.uue  with  the  reiiuirenients 
ot  KAK   11  104(a|(  ;j(o!    fh*-  1  ).-partment  w  ill 
(»•  reijiiirfd  to  make  <iii  h  .im  iinieuls 
a^iliiahle  iiuii-ss  they  are  exempt  troiu 
iiiS4  Insure  pursuant  'o  the  Heedom  of 
hitorinalioi!   \i  !     nuT'-ton'   offerors  should 
liurk  .iiiv  diM    iir.i'Mts   IS  'o  whu  h  lhf\   would 
assert  tti.it    ir,  .•v.'uipt.oii  .ipplies    IS«f  lOl.KK 
p.irt  OHM 

44    .Siifisei  tmn  ')'i2  2  i  t    'i  is  added  to 
mail  as  tollovs  s 

952.233-6     Agency  prolaat  r«vt«w. 

As  f)res<  rit»'d  111  4rt  IIKK  ')  t  t  Klti(i  1. 
uis»'rt  the  follovviiiv;  provision 
Al.LMA   I'KOIh.SI   KIAIKVV  (\\.\i 

I'roti's's  'o  '(!.•    \^ei',(  V   isdl  to-  d'-(  idfd 
eith.-r  ,it  Os.-  :.-v.  ot  'i;e  M.Md  ot  'h'' 
(oii'r.ii  lux    \i  'i.iti,  ot  ,il  'tif  He.idtju.iiti'ts 
lev>-i     I  hi'  1  )fp,ii!:!ir!il  ot  Kisithv  s  .ineiii  v 
protest  pp.,  .•d.uo-s    ^r'  tort h  ill  'M  I   10  1 
('l.ltHir.lli-    111  '  ■■.I'M'     'jit.,  .r.  ^  .ll;,l  ill!  Oil- 
,('.  ,ii..ilio,l\     't  .1  si.s[iiT.-.ior,  ot   1  ;)iiM  uri'iiu-!!' 
Itl.e    IS  iiroi.'v'.'d   I    •  III.-  .IK'T;.   \      r^'.i' 
LH'partineilt  enLoura^es  potenti.il  prnteslrrs 


to  discuss  their  (  oncerns  with  the  contracting 
officer  prior  to  filinj}  a  protest 

962.251-70    [Aimnded] 

4.5  Subsection  952.251-70  is 
amended  by  revising  the  date  of  the 
ciausw  to  read  "dune  1995)". 

PART  971— REVIEW  AND  APPROVAL 
OF  CONTRACT  ACTIONS  [REMOVED] 

4t)  Part  971  is  removed. 
Il-K  I>K    '#i-10757  File()  "^-Z-m.  8:45  am) 
aiLUNQ  cooc  uao-o^-p 


DEPARTMENT  OF  TRANSPORTATION 
Sur1ac«  Transportation  Board 

49  CFR  Part  1312 

[ExPanaNo.  MC-212] 

Review  of  Motor  Tariff  Ragulationsi- 
1993 

AG6NCY:  Surface  Transportation  Board 

(Board)  ' 

ACTION:  Proposed  rule;  termination  of 

pro«.e«ding. 


SUMMARY:  The  Board  is  terminating  this 

pnx.ijvding  in  which  modiru:ations  to 

motor  carrier  tariff  filing  requirements 

were  f)eing  considered,  because 

intervening  legislation  has  made 

consideration  of  those  modifications 

imneces.sary. 

DATES:  This  action  is  made  on  May  3, 

1996 

FO«  FURTHER  INFO«MATK3N  CONTACT: 

Michael  L  Martin.  (202)  927-6033; 

ITDI)  for  the  hearing  impaired:  (202) 

i)27-'i72l|. 

SUPPt-EMBfTARY  INFORMATION:  In  a 

Notice  of  Proposed  Rulemaking 

published  at  58  FR  1419«  (March  16. 

14«(  t|.  the  ICX;  instituted  a  proceeding  to 

stM'k  public  comment  on  whether 

(  eriain  motor  carrier  tariff  filing 

reiiuirwments  should  be  modified.  The 


rh«  ICI     J.Tmirulion  An  of  19«)5   Pub   1,   No 
11)4  HH    in*)  Sidi   80  t   lUrr.M.  which  was  erkacKKj 
'I.  Dwi'tntwr  *").  I'«^,  anil  lm)k  effect  on  Unuary 
!    l"r*.  ,ili.ili<hp<i  ihr  Intf-rsiale  tkjm.Tipri.e 
I  oiTimiMHin  ilCn  «n(i  trarwferrwl  rpnain  funrtiorn 
.111.1  prrK  Rwiinnf  lo  ih*  Board    Section  2(M(b)(ll  of 
"1.'  Ai  t  [iruvulfn.  in  jjenerai.  ihal  proceedings 
,«Mi.l,iix  In-fore  'ho  IC,  on  the  (•ffis  live  dale  of  thai 
!•);.«. aliiin  «ha:;  >>f  .iti  iile<l  an<i>'r  the  law  ,n  effect 
(irior  to  lanuarv  1    l<J9fi.  insofar  j»  ihev  involve 
hini  hnn*  -Hiaineil  by  !he  .\i  f    Se<  turn  2(Mlbl(  1) 
■,r.ik  ..Ics  Ihal      hm  the  .  aw-  ol  ,i  prixeedin^  under 
1  i.:.iv.<:i.ii  ot  Liw  rejvealfedi.  and  nol  reenacted,  bv 
'h  .1  \.  ^  «i;.  h  priH  eeding  ^haU  t*  icrminaled 
\!i!i.  :ii<h  '!!.■  motor  .  amer  lanff  Hlinu  provi«ions 
.M-rr  sharpiv  .  .iftailed  m  'he  KXTA  and  in  prior 
■  ■i;  ..I.tU.tf    '.ht>v  vv»Te  rvii  Mnureiv  rej>«aled 

I  '■,.-r»*!ort'    :'  ii  nol  pi.'.iijani  i-i  the  a.iUm'.alK 
•iT'!!,  -Id'  I  in  ^-rov  ;S;iinii  of  ^t^  MO''  *U4!hi(  11  of 

II  I  'I  \  'he  'h,<  f»>nil.n«  pro.  i.«vl.-i,^  n  tiein^ 
■*T*nir*.ai»'.I 


proceeding  was  initiated  in  response  to 
a  Congressional  directive  that  the  ICC 
increase  its  motor  carrier  tariff 
oversight.^ 

In  recent  legislation,^  Congress  has 
repealed  the  tariff  filing  requirements 
for  most  motor  common  carriers  of 
property,  and  voided  such  tariffs.  Now, 
the  only  rates  that  motor  carriers  must 
publish  and  file  in  tariffs  are  those 
relating  to  joint  motor-water  movements 
in  the  noncontiguous  domestic  trade. 
Because  carriers  are  no  longer  required 
to  file  the  tariffs  that  precipitated  the 
notice  of  proposed  rulemaking,  we  are 
terminating  this  proceeding. 

Authority:  49  U  S.C   10321. 

Decided:  April  17,  1996. 

By  the  Board.  Chairman  Morgan.  Vice 
(Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Sfcretary 
|FR  Doc.  96-1 1089  Filed  5-2-96;  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  673 
P.D.  042496B] 
RIN  0648-AF81 

Scallop  Fishery  off  Alasica; 
implementation  of  Federal 
Management  Measures 

AOa^CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska  for  Secretarial 
review.  Amendment  1  would  establish  a 
Federal  management  regime  for  the 
scallop  fishery  in  Federal  waters  off 
Alaska.  Comments  from  the  public  are 
requested. 

DATES:  Comments  on  Amendment  1 
must  be  submitted  on  or  before  June  28, 
1996. 


'  Senate  Report  No   102-351.  dated  luly  30.  1992. 
accompanying  the  US  Department  of 
Transportation  and  Related  Agencies 
Approprialions  Bill.  1993 

'The  Trucking  Industry  Regulatory  Reform  Act  of 
19'M.  Pub   I.   No    103-311.  108  Slat.  1683.  enacted 
August  26.  1994.  and  ICXTTA. 


ADDRESSES:  Comments  on  Amendment 
1  should  be  submitted  to  Ronald  J.  Berg, 
Chief,  Fisheries  Management  Division, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802-1668,  Attn:  Lori 
Gravel,  or  delivered  to  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK.  Copies  of  Amendment  1  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  prepai«d  for  the 
amendment  are  available  from  the 
Council,  605  West  Fourth  Avenue, 
Anchorage,  AK  99501-2252;  telephone 
907-271-2809. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 


Management  Council  submit  any  fishery 
management  plan  (FMP)  or  plan 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  or  amendment,  immediately 
publish  a  document  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
FMP  or  amendment. 

The  management  measures  proposed 
under  Amendment  1  include:  (1)  Gear 
and  efficiency  restrictions,  (2)  scallop 
registration  areas  and  districts,  (3) 
procedures  for  specifying  total 
allowable  catch  and  crab  bycatch  limits, 
(4)  time  and  area  closures,  (5j  inseason 


management  authority,  (6)  fishing 
seasons,  and  (7)  observer  coverage 
requirements. 

NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  the  proposed  amendments.  A 
proposed  rule  to  implement 
Amendment  1  has  been  submitted  for 
Secretarial  review  and  approval.  The 
proposed  rule  to  implement  this 
amendment  is  scheduled  to  be 
published  within  15  days  of  this 
document. 

Dated:  April  29.  1996. 
RiclMrd  H.  Scbaefier, 

Director,  Office  of  Fisheries  Conservation  and 
Managewent.  National  Marine  Fisheries 
Service. 

IFR  Doc.  96-10993  Filed  4-29-96;  4:44  pm) 
mUNQ  CODE  a610-22-F 
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FMteraJ  Rs)(isler 

Vol    61.   No    87 
Friday.  May  3.  1996 


Th.s  s«clKXi  of  rh«  TFtU RAL  RFGISTFR 
contaios  Jocunefis  oiUet  than  ixite^  or 
prtxxjsed  rules  mat  >»«  dppJicaOte  'o  th« 
poOftc   Notices  ot  h«dr«H;s  jdO  invMiigatHXi-i. 
committe*   Tiefjluigs    jyeoo  ih'CisiOfis  and 
'uiings   'teleqalions  oi  ai/thodty    Miny  ol 
p«tifioos  jnd  dpotKMU-trs  .inO  .igency 
statements  i<  jf^m/niion  .iii>l  'unctKios  are 
enamples  ol  Jocui'iHfils  Jttjear'ng  in  'his 
iection 


DEPARTMENT  OF  AGRICULTURE 

Agrtcuttural  Marketing  Servtce 

(DA-««-0«| 

Request  for  Comments  on  a 
Compeiling  Public  Interest  for  the 
Northeast  Interstate  Dairy  Compact 

AOENCV:  .\nn(.iilt\inil  Mark.tnu'  s..r\  h  i- 
ACTION:  Notice. 

SUMMARY:  Th.'  lOOfi  FmJi>rul  Ai^rlrtiltural 
linpriKiTiifnt  Ki-fniin  Ai  t  (irnvui^'s  th.it 
llif  Sf(  rvl.irv  111   \k;n(  ultiirt'  iii.iv  wjniiit 
)iith<irit\  til  iinpltMiuMil  tfi»i  Nurthoiist 
liittTst.ilf  I'.iirv  (omprti  t  Ulu'  t;()m^<.ll  t) 
h<t>4««il  upon  ,1  fiiulinj<  of  .i  i  om(n>lliii« 
puhln   inlno'st  in  the  llomp.H  t  rfvlii'ii 
Tlif  S»t  rvl.ir\  i«i  asking  all  iiiti-rfstni 
p.irtii's  to  sutiinit  writli'ii  t  (iiiim»'nl>. 
rt'uarilinK  lti«'  '  omfK  '  •^'^'^^  ''"'  ''xislfiu  i- 
of  a  (  omfiflliiik!  [luMn    I'ltiTi-sl  m  tin' 
(  (inipai  t  rj-yiim 
DATES:  (  iiiiimtMils  ,ir»-  duf  no  later  than 

hiiir     1      I't'tt. 

AOORESSES:  *  innnifiil'.  (Uvo  i  upics) 
sfiniiiJ  tw  S.M1I  !.'  I   SDA  AM.S.  IWiirv 
UivisiDii,  (  InU-r  I  iiriniilatiDn  Hr.uu  \\ 
KnoinJ'ri     Snuth  Hinlilinn.  I' ()    Box 
'»»,4  .»,,  W  ishi;!i:tMii    I  K    JiiiiMil   «.4'>li 
FO«  FURTHER  INFORMATION  CONTACT:  lohii 
\     H,iri.v..->    Mri;i,  (i  (  !...•!    I   SI) A  ASlS 
IVi'.rv  Dii'sinri   ( )ril«'r  hornuilatiim 
Hr.ini  li    KiKiiii  J'i'l    South  Hiniciiiin, 
PO    itnv't«.4.h    W  istiinKtot).  IX.  2(M)««» 
•  .-»'-'■  I  J'lj'  -.'It   t.j  ■■» 
SUPPLEMENTARY  INfOfWlATION:  S-i  tion 
M"  111  th.'  r<>it.  I  .ilnral  .\xrii  iilturol 
Iniprowinriit  K.'lonn  (}  .\!K1  Ai  t  (t'nii 
I.    104- IJ'I  fsl.ihiishrs  (  on^^rrsMonal 
consent  for  thw  Nortlu«a>t  liilitrstatw 
Dnirv  (lompat  i  (ilif  Coinpai  t)  iM>t»»nnl 
into  hv  thf  StjtcN  of  (  oriiitM  ti(  iit   Maiiu- 
M.ISS.II  huM'lts   N»»vv  H.iin[isturt'    Kt)i«l<' 
Island,  anil  Vi-rinont  sut)|f<  t  'n  si'\»Tal 
i:undilions    The  Ad  proviilr-.  ih.ii 
■■Bas»>«l  upon  .1  fiiKliiiK  In  th'-  s«'<  r»'t.trv 
ol  a  (  oiii()»Mlmv;  pnhln   int»'r<'st  m  thf 
('oinpa(  t  r«n<ioii.  tlw  .S«'<  rfl.irv  niav  t{rant 
th»*  Si.iif-,  that  ha\f  ralifuMl  thu 


Norlh»'nst  IntHrslalp  Dnirv  Compact,  as 
of  th»'  ilalo  of  i>na<  tnient  of  this  title,  th«! 
aiithoritv  to  impli^ninnt  thu  Northea.st 
intiTst.itu  Dairv  Cnm^^wc  t   '  I  hu 
S«n  ntlarv  is  ri'<)ut'Stin«  that  all 
int»-n«stfti  [)artins  siifimit  wnllfMi 
(umnuMits  n«xar(linK  the  existence  of  a 
1  iinijM-lliiiK  puhhi  interest  in  the 
(  oiiipa<  t  r^-yion 

.Ml  p«rs()ns  who  desire  to  submit 
\sritti-n  data,  views  or  aryunu'iUs 
rtyarding  whether  a  i  omp'lliriK  public 
inten-st  exists  in  the  Compai  I  n»>{ion 
should  s«)nd  two  (  opies  of  their  views 
In  I  SI)A/AMS/I)air\  Division.  Order 
Inrniulation  Hram  h.  Room  i'l:"!,  .South 
H.uldinK.  1'  ()  Box  4645fi,  VVashinmun, 
IX    j()(t'«)-*>4Sf).  bv  thf  lOth  <la\  after 
[iiiblii  ation  of  this  nolu  e  in  the  Federal 
Rf>Xi!ilvr  .Ml  written  submissions  made 
pursuant  to  this  notice  will  he  made 
av.iilable  for  publu  insfiei  lion  in  the 
D.iirv  Division  durinji;  reyular  business 

li.itrd     Vi.rii  JO.  1996 
Lon  tiatamiva. 
AdinmistPJlir 

im  !».»     'th    1  1  U>>^  Filed  V-02-Mft   H^S-imi 
aicLiMO  cooc  Mio-«-r 


Animal  and  Plant  Health  Inspection 
Servk;« 

(Docket  No  »*-02*-1] 

Cornell  University  and  University  of 
Hawaii;  Receipt  of  Petltk>n  for 
Determination  of  Nonregulated  Status 
for  Papaya  Lines  Q«netk:ally 
Engir>eered  for  Virus  Resistance 

agency:  Annual  ind  Plant  Health 
liis[Mi  tion  SerMi  f.  ^■SD.^ 
ACTION:  \oti<  e 


summary:  We  arf  advismK  the  public 
th.it  the  .\nimal  and  Plan!  Health 
Insi)*-*  tion  .Ser\ii»'  has  re<ei\e«i  a 
p.-tiiinri  triiiii  (.ornell  Universitv  and  the 
I  MivtTsi'v  nf  Hawaii  sepltin^;  a 
drtfrnun.itiipi;  of  iii)nrt*yiilaled  status  for 
p.ip.u.i  lines  ilesi>jnated  a-.  t'>-1  and  6  i- 
1  th.it  h,iv»'  I"'!'!!  nenetu  allv  fnKiiieer»'d 
Inr  \  irii-.  n-sistani  »•    The  petition  has 
tMHMi  sulirnitted  m  ai  (  ordam  v  with  our 
nfKul.itions  1  one  eriiin^  the  intro<iu(  tion 
of  terlain  ^enetnallv  eriKi'ieered 
oryanistns  and  pro<lu(  ts   In  .n  i  oriiance 
with  thus.'  regulations,  we  are  solicitinn 
piiblii    <  nniiiienls  on  whether  these 
pap.i>a  lines  present  a  plant  p»»si  risk. 


DATES:  Written  comments  must  be 
received  on  or  before  July  2,  1996. 
ADDRESSES:  Please  send  an  original  and 
thre«  copies  of  vour  comments  to 
Docket  No  9ft-<)24-l,  Regulatory 
.Analysis  and  Development.  PPD. 
APHIS.  Suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-024-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USD  A.  room  1141, 
South  Building.  14th  Street  and 
lndependcni:e  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4  30  p  m..  Monday  through  Friday, 
except  holidays  Persons  wishing  access 
to  that  room  to  in.spe<:t  the  petition  or 
comments  are  asked  to  call  in  advance 
uf  visiting  at  (202)  690-2817. 
FOfl  FURTHER  INFORMATKDN  CONTACT:  Dr. 
Keith  Reding,  Biotechnology  Permits. 
BBEP.  APHIS,  Suite  SBO.";,  4700  River 
Road  Unit  147.  Riverdale.  MD  20737- 
1237:  (3011  734-7612.  To  obtain  a  copy 
of  the  petition,  contact  Ms.  Kay  Peterson 
at  (301)  734-7612:  e-mail 
mkpeterson@aphis.usda.gov. 
SUPPt-EMOiTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introdu(  ticn  of  Organisms  and 
Produi  ts  Altered  or  Produced  Through 
(kinetic  Engineering  Whu.h  An-  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  .Are  Plant  Pests."  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
pmduced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Sut  h 
genelicallv  engineered  organisms  and 
prociui  ts  are  (  onsidered  "a»gulated 

articles  " 

The  regulations  in  <*  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  .Animal  and  Plant  Health 
Inspection  Ser\i(;e  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  ^  340.6 
dest.ribe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
Ih-  included  in  the  pjetition. 

On  Febmarv  20,  1996.  APHIS 
rei  eived  a  petition  (.APHIS  Petition  No. 
96-Ofil-Olp)  from  Cornell  University. 
Ceneva,  NY,  and  the  University  of 
Hawaii.  Honolulu.  HI  (Cornell/Hawaii), 
requesting  a  determination  of 


nonregulated  status  under  7  CFR  part 
340  for  papaya  lines  designated  as  55- 
1  and  63-1  that  have  been  genetically 
engineered  to  contain  genes  that  confer 
virus  resistance.  The  Cornell/Hawaii 
petition  states  that  papaya  lines  55-1 
and  63-1  should  not  be  i^ulated  by 
APHIS  because  they  do  not  present  a 
plant  pest  risk. 

As  described  in  the  petition,  papaya 
(Carica  papaya)  lines  55-1-and  63-1 
have  been  genetically  engineered  to 
express  the  coat  protein  gene  of  papaya 
ringspot  virus  (PRV).  strain  HA5-1, 
which  confers  resistance  to  PRV.  Both 
the  subject  papaya  lines  also  contain  the 
selectable  marker  gene  nptU,  and  line 
55-1  contains  the  gus  selectable  maimer 
gene,  in  addition.  Expression  of  the 
added  genes  is  controlled  by  the 
untranslated  3'  region  of  the  nopaline 
synthase  gene  from  Agrobacterium 
tumefaciens  and  the  358  promoter  and 
35S  terminator  from  the  plant  pathogen 
cauliflower  mosaic  virus  (CAMV).  In 
developing  lines  55-1  and  63-1,  the 
microprojectile  process  was  used  to 
transfer  the  introduced  gene  sequences 
into  the  gynodioecious  cultivar  Sunset. 
The  Sunset  cultivar  is  of  commercial 
importance  in  Hawaii,  where  PRV  is  a 
serious  plant  pest  of  papaya.        * 

The  subject  papaya  lines  have  been 
considered  regulated  articles  under  the 
regulations  in  7  CFR  part  340  because 
they  contain  gene  sequences  from  the 
plant  pathogens  mentioned  above.  The 
subject  papaya  lines  have  been 
evaluated  in  field  trials  conducted 
under  APHIS  permits.  In  the  process  of 
reviewing  the  applications  for  field 
trials  of  lines  55-1  and  63-1,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 


beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  Food  and  Drug  Administration 
(FDA)  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29,  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act.jind 
provides  guidance  to  industry  on  the 
scientific  considerations  associated  with 
the  development  of  foods  derived  firom 
new  plant  varieties,  including  those 
plants  developed  through  the 
techniques  of  genetic  engineering. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  pubhshing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of  the 
Cornell/Hawaii  papaya  lines  55-1  and 
63-1  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  U.S.C. 450aa-150jj,  151-167, 
and  1622n;  31  U.S.C.  9701;  7  CFR  2.22.  2.80, 
and  371.2(c). 

Done  in  Washington,  DC,  this  29th  day  of 
April  1996. 
Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  96-11016  Filed  5-2-96:  8:45  am] 

BILUNQ  COOE  M1<^-M-P 


Forest  Service 

Little  River— Oemonstration  of 
Ecosystem  Management  Options 
(DEMO)— Timber  Sale,  Umpqua 
National  Forest,  Douglas  County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service.  USDA. 
will  prepare  an  environmental  impact 


statement  (EIS)  for  a  proposal  to  harvest 
timber  in  the  Little  River  DEMO 
Planning  Area.  This  proposal  will 
implement  the  Demonstration  of 
Ecosystem  Management  Options  Study 
Plan.  The  EIS  will  document  the 
environmental  analyses  and  effects  of  a 
range  of  alternatives,  including  a  no- 
action  alternative.  This  proposal  is  in 
accordance  with  direction  set  forth  in 
the  1990  Umpqua  National  Forest  Land 
and  Resource  Management  Plan,  as 
amended,  which  provides  for  timber 
management  within  applicable 
standards,  guidelines,  and  management 
prescriptions  and  the  1988  Final 
Environmental  Impact  Statement  for 
Managing  Competing  and  Unwanted 
Vegetation.  The  agency  invites  written 
comments  on  the  scope  of  this  project. 
In  addition,  the  agency  gives  notice  of 
this  analysis  so  that  interested  and 
affected  parties  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
and  analysis  of  this  proposal  must  be 
received  by  Jime  1,  1996. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Ned  Davis,  District 
Ranger,  North  Umpqua  Ranger  District, 
18782  North  Umpqua  Highway,  Glide, 
Oregon  97443. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Barbara  Fontaine, 
Resource  Planning  Assistant,  North 
Umpqua  Ranger  District,  18782  North 
Umpqua  Highway,  Glide.  Oregon  97443. 
SUPPlEMQirARY  INFORMATION:  The 
proposed  timber  sale  will  partial  harvest 
an  estimated  160  acres  producing  5.0 
million  board  feet  of  timber  and  will 
construct  several  helicopter  landing 
sites.  Logging  systems  will  be  helicopter 
based.  Silvicultural  prescriptions  will 
follow  those  prescribed  in  the  DEMO 
Study  Plan  and  will  consist  of  several 
levels  of  green  tree  retention  (15 
percent,  40  percent,  and  75  percent), 
with  green  trees  left  in  aggregates  or 
dispersed  across  the  landscape. 

The  Little  River  DEMO  Planning  Area 
encompasses  portions  of  the  Emile 
Creek  and  the  Upper  Little  River  area 
located  in  the  Little  River  Watershed, 
approximately  30  air-miles  East  of 
Roseburg,  Oregon.  The  Emile  area 
encompasses  8,718  acres  north  of  Little 
River  Road  and  the  main-stem  Little 
River.  The  Upper  Little  River  area 
encompasses  10,408  acres  and  includes 
the  main-stem  and  headwaters  of  LittJe 
River. 

To  date,  the  preliminary  issues 
identified  relate  to  the  effects  on  the 
following:  old-growth  structure  in  terms 
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of  Its  valuf*  to  s<K  U!tv.  iiitBrior  furwst 
habitat    latn  swthI  sp«H  i«s.  Thivatened. 
Kiuian^tTwl   and  Sensitive  spt^.ies.  and 
siirv('\  diiti  nianaK»<  sp»<  i»»s   water 
qiialit\    aqurttir  habitat,  i  urmil  and 
futun*  r*"*  rwational  opportunities, 
arf.haeological  sites  fn)m  landing 
ronstrxKtion  ontl  road  retonstrxu  tion. 
<ind  inlrixiurtion  and  dis[)ersal  of 
noxious  wpe<ls  an<l  aj^j^ressive  non- 
native  spe<.jes 

The  I  WO  I'lnpqua  National  Kor^nit 
l.and  and  Resourt  e  Management  Flan, 
as  aniendetl   ,dlo»ales  the  l.ittle  River 
Watershed  into  an  .Adaptive 
Management  .\rea  (.-WI.M   The  Forest 
Plan  s  iiverail  ob)»»<  live  for  .AM.A's  is  to 
ieam  how  to  m.mage  on  an  ei  osvstem 
basis  in  terms  of  both  te<  hnii  al  and 
stM  lai  (  hallenges.  and  in  a  manner 
I  onsistent  with  a{)pli(  able  l.,ws    For 
l.ittle  River  spt  ifi(.allv.  the  emphasis  is 
plated  on    development  antl  testing  of 
approaches  to  mte^ation  of  intensive 
timlier  pro<lui  tion  with  r^tsloration  and 
maintenance  of  high  qualitv  npanan 
habitat 

Publu  partiiipalion  has  c onsisteii  of 
open  houses,  field  trips,  and  scoping 
conducted  during  the  environmental 
assessment  pr»)*;ess  Numerous 
comments  have  bev(\  rmeived  and  have 
been  incorporated  and  reflect  in  the 
issues  desi  nb«'(l  above   Additional 
public  conmients  will  be  received  until 
June  1.  1996.  The  information  colle<:te<i 
will  be  used  in  preparation  of  the  draft 
EIS  The  scoping  prtness  includes  the 
following 

1  Identification  of  issues 

2  Identification  of  key  issues 

3.  Elimination  of  insignificant  issues, 
issues  which  have  be«'n  cover»»d  by  a 
relevant  previous  environmental 
process,  and  issues  that  could  be 
successfully  mitigated 

4.  Exploration  of  additional 
alternatives  based  on  the  key  issues 
identified  during  the  scoping  process 

5   Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i  e  direct, 
indirect,  and  cumulative  effects  and 
connected  actions) 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  bv  November.  1996  At 
that  time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment   EPA  will  publish  a  Notice  of 
Availability  of  the  draft  EIS  in  the 
Federal  Register 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register 
It  is  very  important  that  those  interested 


111  the  management  of  the  Umpqua 
National  Forest  participate  at  that  time. 

The  Forest  5>ervice  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process  First, 
reviewers  of  the  draft  EIS's  must 
structure  their  participation  in  the 
environmental  review  of  tiie  proposal  so 
that  It  IS  rne.aningful  and  alerts  the 
agency  to  the  reviewers  position  and 
contentions   Vermont  Yankee  Suclear 
Power  Corp  v    SHDC..  435  US   519.553 
(1<(7H1   .Mso.  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ni  Anfioon  v   Model.  803  f  2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
tientanes.  Inc  v   Hams.  490  F.  Supp. 
1.334.  1338  (E.D  Wis   1980)   Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  penod  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  It  c:an  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
ccmc  ems  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  It  is  also  helpful  if 
c:omments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement 

The  final  EIS  is  scheduled  to  be 
completed  by  February.  1997  In  the 
final  EIS.  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS, 
as  well  as  applicable  laws,  regulations, 
and  policies  considered  in  making  the 
decision  regarding  this  proposal.  The 
lead  agency  is  the  Forest  Service.  Don 
Ostby,  Forest  Supervisor.  Umpqua 
National  Forest,  is  the  responsible 
official  As  the  responsible  official,  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFRPart  217). 

Dated   April  25.  1996. 
Don  Ottby. 
F'trfst  Supen-isor 

|("RI)of   96-11029  Filed  5-2-96;  8  45  ami 
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Rural  UtllltiM  S«rviM 

Information  Collaction  Activity; 
Commant  Raquaat 

AOCWCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U  S.C.  Chapter  35.  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  July  2.  1996. 
FOn  FURTHER  INFORMATION  CONTACT: 
Dawn  D.  Wolfgang,  Program  Support 
and  Regulatory  Analysis  Group,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  14th  4  Independence  Ave.. 
SW..  AG  Box  1522.  Washington,  DC 
20250-1522.  Telephone:  (202)  720- 
0812.  FAX;  (202)  720-4120. 

SUPPlfMENTARY  INFORMATION: 

Title:  Request  for  Approval  to  Sell 
Capita^Assets. 

OM^ontrol  Number:  0572-0020. 

rv7>e  of  Request:  Revision  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  A  borrower's  assets  provide 
the  security  for  a  Government  loan.  The 
selling  of  assets  reduces  the  security  and 
increases  the  risk  to  the  Government. 
RUS  Form  369  allows  the  borrower  to 
seek  agency  permission  to  sell  some  of 
its  assets.  The  form  collects  detailed 
information  regarding  the  proposed  sale 
of  a  portion  of  the  borrower's  systems. 
RUS  electric  utility  borrowers  complete 
this  form  to  request  RUS  approval  in 
order  to  sell'capital  assets  with  a  fair 
market  value  is  10  percent  of  the 
borrower's  net  utiUty  plant. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  hours  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents:  5. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  15. 

Copies  of  this  information  collection, 
and  related  form  and  instructions,  can 
be  obtained  from  Dawn  Wolfgang, 
Program  Support  and  Regulatory 
Analysis  Group,  at  (202)  720-0812. 

Comments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Support  and  Regulatory  Analysis  Croup, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  AG  Box  1522,  14th  & 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record: 

Dated;  April  29,  1996. 
Wally  Beyer, 

Administrator,  Rural  Utilities  Service. 
[PR  Doc.  96-11017  Filed  5-2-96;  8:45  am] 
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DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  041996A] 

Marine  IMammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  no.  999  (P5I} 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Donald  B.  Siniff,  University  of 
Minnesota,  1987  Upper  Buford  Circle, 
St.  Paul,  MN  55108,  has  been  issued  a 
permit  to  "take"  by  Level  A  harassment, 
Hawaiian  monk  seals  (Monachus 
schauinslandi)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  ofTices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4016);  and 

Protected  Species  Program 
Coordinator,  Pacific  Area  Office, 
Southwest  Region,  NMFS,  2570  Dole 


Street,  Room  106.  Honolulu,  HI  96822- 
2396  (808/973-2987). 

SUPPI.aiBITARY  INFORMATION:  On 
January  30, 1996,  notice  was  published 
in  the  Federal  Register  (61  FR  3002) 
that  the  above-named  applicant  had 
submitted  a  request  for  a  scientific 
research  permit  to  "take"  by  Level  A 
harassment  (i.e.,  capture,  restrain, 
chemically  sedate,  instrument,  release, 
and  recapture  for  instrument  removal) 
up  to  20  adult  male,  and  up  to  10  adult 
female  Hawaiian  monk  seals  [Monachus 
schauinslandi]  fit)m  the  population  at 
French  Frigate  Shoals,  over  an  18-month 
period.  Up  to  five  additional  animals 
(regardless  of  gender)  were  also 
requested  to  be  taken  by  Level  A 
harassment  in  the  event  that  attachment 
procedures  must  be  prematurely 
terminated.  The  objective  of  the 
research  is  to  investigate  Hawaiian 
monk  seal  movements  and  foraging 
patterns  using  satellite-linked  time- 
depth  recorders  to  characterize  habitat 
use.  Authorization  for  the  taking  of 
adult  males  has  been  granted,  with 
authorization  for  the  taking  of  adult 
females  contingent  upKjn  future  review 
by  both  the  National  Marine  Fisheries 
Service  and  the  Hawaiian  Monk  Seal 
Recovery  Team.  The  requested  permit 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.],  and 
the  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  April  26,  1996. 
Ann  D.  Terbusli, 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-10994  Filed  5-2-96;  8:45  anij 
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Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Alaska  Department  of  Fish  and  Game, 
Division  of  WildUfe  Conservation,  P.O. 
Box  3-2000,  Juneau,  AK  99802,  has 
been  issued  a  permit  to  take  up  to  3000 
harbor  seals  [Phoca  vitulina]  and  up  to 
600  spotted  seals  (Phoca  largha]  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  oflice(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau.  AK  99802-1668  (907/ 
586-7221). 

SUPPLEMBITARY  MFORMATKM:  On  March 
22,  1996,  notice  was  published  in  the 
Federal  Register  (61  FR  11809)  that  a 
request  for  a  scientific  research  permit 
to  take  harbor  seals  and  spotted  seals 
had  been  submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Dated:  April  24.  1996. 
Ann  0.  TeriNish. 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-10995  Filed  5-2-96;  8:45  ami 
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p.D.  0419960] 

Marine  Mammals;  Scientific  Research 
Penmit  No.  1000  (P66K) 

AGBilCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


p.D.  041996B] 

Marine  Mammals;  Permit  No.  838 
(P535) 

AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

modification. 

SUMMARY:  Notice  is  hereby  given  that 
Stephen  Insley.  Smithsonian  Institution, 
National  Zoological  Park,  Washington. 
DC  20008,  has  requested  a  modific:ation 
to  permit  No.  838. 
DATES:  Written  comments  must  be 
received  on  or  before  June  3.  1996. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 
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Permits  Division,  Office  of  Protected 
Resourr.Bs.  NMFS,  1313  Fast-West 
Hij^hwav.  RiH)m  1.1130.  Silver  Spring. 
MD  21)910  (301/713-2289).  and 

Director,  Alaska  Region,  NMFS,  P  O 
Box  21fi68.  luneaii.  AK  99802-1668 
(907/.'>86-7221). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director.  Office  of 
Prote<:ted  Resources,  NMFS.  131.S  Fast- 
West  Highway.  Room  13130,  Silver 
Spring.  MD  21)910.  Those  individuals 
reque.sting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  modification  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATIOM:  The 

subject  modification  to  permit  no.  838, 
issued  on  May  17.  1993  (58  FR  29810) 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.].  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq],  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222).  the  Fur  Seal  Act  of  1966,  as 
amended  (16  U.S.C.  1151  et  seq.),  and 
fur  seal  regulations  at  50  CFR  part  213. 
Permit  no.  838  authorizes  the  permit 
holder  to  capture,  tag,  and  play  back 
vocalizations  to  northern  fur  seals  on  St. 
Paul  Island,  .Maska  during  June-August 
for  a  period  of  four  years.  The  permit 
holder  requests  authorization  to  add 
tissue  sampling  during  1996. 

Dated:  April  ^2.  1996. 
Ann  Terfoush, 

Chiff.  Permits  &  n<xtimcntation  Division. 

Sationiii  Maniw  Fisheries  Se-^ice. 

|FR  D<K..  96-U233  Filed  5-2-96;  8:45  anij 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurefnent  List;  Proposed  Additions 

AGENCY:  Committee  for  Funhasu  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 


services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECaVEO  ON  OR 

BEFORE:  (une  3,  1996. 

ADDRESSES:  Committee  for  Purriiase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities.  I  certify  that  the  following 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  major  factors  considered 
for  this  certification  were: 

1.  The  action  will  not  resuU  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been       \ 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Disposal  Support  Services.  Defense 
Reufilization  and  Marketing  Office 
(DRMO).  Alameda,  California,  NPA: 
Pacific  Coast  Community  Services, 
Alameda,  California 

Operation  of  Self  Service  Supply  Store, 
Ellsworth  Air  Force  Base,  South 


Dakota,  NPA:  BH  Services,  Inc.,  Rapid 

City,  South  Dakota 
Beverly  L.  Milkman, 
Executive  Director. 

|FR  Doc.  96-11041  Filed  5-02-96;  8:45  am) 
BILUNQ  coot  «3»»-01-P 

Procurainent  List  Additions 

AQB4CY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  3.  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
21.  1995,  March  1  and  8.  1996.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  F.R.  37631,  61 
F.R.  8045  and  9439)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
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the  objectives  of  the  )avits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Prociirement  List: 

Commodity 

Seat,  Vehicular 
2540-00-591-1108 

Services 

Cutting  and  Assembly  of  FTESFB 
System  for  F-15  Robins  Air  Force 
Base,  Georgia 

Mailroom  Operation,  Department  of 
Energy,  for  the  following  locations: 
Forrestal  Building  1000  Independence 

Avenue  SW.,  Washington,  DC 
Germantown  Building,  19901 
Germantown  Road,  Germantown, 
Maryland 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

l3e  exercised  under  those  contracts. 

Beverly  L.  Milkman. 

Executive  Director. 

iFR  Doc.  96-11042  Filed  5-2-96;  8:45  am) 

BILUNQ  cooE  asa-ot-p 


COMMISSION  ON  PROTECTING  AND 
REDUCING  GOVERNMENT  SECRECY 

Meeting 

TIME  AND  DATE:  9  a.m.  to  12:30  p.m..  May 
16. 1996. 

PLACE:  Fifth  Floor  Theater,  National 
Archives  and  Records  Administration. 
7th  Street  and  Pennsylvania  Avenue. 
NW,  Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  As  part  of 
its  responsibility  under  Pub.  L.  103-236 
to  make  "comprehensive  proposals  for 
reform"  designed  "to  reduce  the  volume 
of  information  classified  and  thereby  to 
strengthen  the  protection  of  legitimately 
classified  information,"  the  Commission 
will  convene  a  public  roundtable  to 
address  the  ciurent  state  of  public 
access  to  government  information,  in 
particular  national  security  information, 
and  receive  suggestions  for  proposed 
reforms.  Public  participation  at  the 
meeting  is  encouraged.  The  Commission 
also  welcomes  written  submissions  from 
the  public  on  the  issues  to  be  discussed 
at  the  meeting.  Due  to  limited  room 
capacity,  the  Commission  requests  all 
persons  interested  in  attending  the 
public  roundtable  to  pre-register  by 
phone  at  (202)  776-8739  or  by  fax  at 
(202)  776-8773. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Pauline  Treviso,  Commission  on 
Protecting  and  Reducing  Government 
Secrecy.  The  phone  number  is  (202) 
776-«739;  the  fax  is  (202)  776-8773. 

Dated:  April  30, 1996. 
Eric  R.  BieL 

Staff  Director,  Commission  on  Protecting  and 
Reducing  Government  Secrecy. 
(PR  Doc.  96-11086  Filed  5-2-96;  8:45  am] 
BILLING  COOE  6BiO-ER-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Information  School  Board  of 
Visitors  Meeting 

agency:  Department  of  Defense,  Office 
of  the  Assistant  Secretary  of  Defense  for 
Public  Affairs,  American  Forces 
Informatioii  Service. 

ACTION:  Notice  of  meeting. 

summary:  The  Defense  Information 
School  Board  of  VisitOTS  will  hold  its 
semi-annual  meeting  at  the  American 
Forces  Information  Service.  Alexandria, 
VA.  Board  members  will  review  issues 
related  to  the  status  of  the  Defense 
Information  School  consolidation  and 
joint-Service  training  facility  under 
development.  The  meeting  is  open  to 
the  public. 

DATES  AND  TIMES:  May  23.  1996—8:00 
a.m.  to  10:15  a.m.  (first  session);  10:30 
a.m.  to  11:30  a.m.  (second  session);  1:30 
p.m.  to  3:30  p.m.  (third  session);  May 
24,  1996 — 9:00  a.m.  to  11:20  a.m.  (fourth 
session). 

ADDRESSES:  The  first  three  sessions  will 
be  conducted  in  the  main  conference 
room,  third  floor,  American  Forces 
Information  Service,  601  North  Fairfax 
Street,  Alexandria,  VA.  The  fourth 
session  will  be  conducted  at  the  Defense 
Information  School  main  conference 
room.  8361  Dutt  Road.  Fort  Meade,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wallace  N.  Guthrie,  Jr.,  Training 
Directorate,  American  Forces 
Information  Service,  601  North  Fairfax 
Street,  Room  225,  Alexandria,  VA 
22314.  Telephone  (703)  428-0707. 

Dated:  April  29,  1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  96-10977  Filed  5-2-96;  8:45  am] 

BILLING  COOE  5000-04-M 


Defense  Intelligence  Agency  Joint 
Military  Intelligence  College  Board  of 
Visitors;  Meeting 

AGENCY:  Defense  Intelligence  Agency 
Joint  Military  Intelligence  College. 

ACTION:  Notice  of  Qosed  Meeting. 

SUMMARY:  Piirsuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Joint  Military  Intelligence  College  Board 
of  Visitors  has  been  scheduled  as 
follows: 

DATES:  Monday,  10  June  1996,  0900  to 
1700;  and  Tuesday.  11  Jime  1996,  0830 
to  1530. 

ADDRESSES:  The  DIAC,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  Denis  CUfl,  President,  DIA  Joint 
Military  IntelUgence  College. 
Washington.  DC  20340-5100  (202/231- 
3344). 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  Military  IntelUgence  College. 

Dated:  April  29.  1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense 

IFR  Doc  96-10976  Filed  5-2-96:  845  am) 

BILLMG  COOE  SOOO  04  M 


Government-Industry  Advisory 
Committee  on  the  Operation  and 
Modernization  of  the  National  Defense 
Stockpile 

action:  Notice  of  meeting. 

SUMMARY:  The  sixth  meeting  of  this 
conunittee  will  be  held  on  May  1 7. 
1996.  at  the  Cascades  Meeting  Center. 
Williamsburg  Woodlands,  in  Colonial 
Williamsburg,  VA.  The  meeting  is  open 
to  the  public.  This  committee  was 
estabhshed  under  Public  Law  102—484. 
The  meeting  times  and  agenda  are  as 
follows: 

TIME:  9:00  am  to  2:30  pm. 

AGENDA:  The  Committee  will  hear 
reports  from  the  working  group  on  Sales 
Methodology  and  from  the  working 
group  on  Stockpile  Modernization. 

For  additional  information  contact 
Tom  Meeker  at  703-767-6476. 
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Dated:  April  29,  1996. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  ofJPefense. 
IFR  Doc.  96-10975  Filed  5-2-96;  8:45  ami 
Ba.UNQ  COOC  5000  04  M 

DefMiUnent  of  ttie  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  A  Vaccine  Against  Granv 
Negative  Bacterial  Infections 

AQBtCY:  U.S.  Anry  Medical  Research 
and  Materiel  Command,  OOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  Serial  No.  08/230,402 
entitled  "Vaccine  Against  Gram- 
Negative  Bacterial  Infections"  and  20 
April.  1994  and  Foreign  Patent 
Application  PCT/US95/04446  filed 
April  20.  1995.  This  patent  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Staff  Judge  Advocate, 
Fort  Detrick,  Frederick.  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Moran,  Patent  Attorney,  (301) 
619-2065  or  telefax  (301)  619-7714. 

SUPPLEMENTARY  INFORMATION:  The 

invention  relates  to  a  vaccine  which  is 
effective  in  inducing  the  production  of 
antibodies  with  which  to  immunize  a 
second  subject  passively  against 
infection  by  Gram-negative  bacteria  and 
LPS-mediated  pathology  The  vaccine 
comprises  a  non-covaient  polyvalent' 
complex  formed  between  purified, 
detoxified  LPS  derived  from  E.  coli  and 
purified  outer  membrane  protein 
derived  from  N.  meningitidis.  The  same 
vaccine  will  also  actively  immunize  a 
host  subject  against  Gram-negative 
bacterial  infections  and  LPS-mediated 
pathology.  Meningococcal  infections  are 
included  among  those  Gram-negative 
bacterial  infections  protected  against  by 
the  vaccine. 
Gregory  D.  Showaher, 
Army  Federal  Register  Liaison  Officer. 
|FK  D()<.  96-11012  Fiitul  5-2-96;  8:45  ami 

HLUNG  COOC  irto-oa-M 


Corps  of  Engineers 

Availat}(e  Surplus  Real  Property  at 
Fitzsimons  Army  Medical  Center, 
Located  in  Adams  County,  Aurora,  CO 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Omaha  District. 

ACTION:  Notice. 

SUMMARY:  This  notice  identifies  the 
surplus  real  property  located  at 
Fitzsimons  Army  Medical  Center, 
located  in  Adams  County,  Aurora, 
Colorado.  Fitzsimons  Army  Medical 
Center  is  located  south  of  biterstate  70 
approximately  three  (3)  miles  south  on 
Peoria  Street  (Exit  281). 

FOR  FURTHER  INFORMATION  CONTACT: 
Management  &  Disposal  Branch,  Real 
Estate  Division,  U.S.  Army  Corps  of 
Engineers,  Omaha  District,  215  North 
17th  Street,  Omaha,  NE  68102-4978; 
Mr.  Jeffrey  L.  Harp,  Realty  Specialist; 
telephone:  402-221-4388;  fax  402-221- 
7688.  For  site  specific  information  (i.e.. 
acreage,  floor  plans,  existing  sanitary 
facilities),  contact  Fitzsimons  Army 
Medical  Center,  Directorate  of  Public 
Works,  ATTN:  MMCHG-PW.  Aurora. 
CO  80045-5001;  Mr.  Charles  Nicely, 
303-361-8540,  or  Mr.  Ken  Neeper,  303- 
361-4607;  fax:  303-361-3424. 

SUPPLEMENTARY  INFORMATION:  This 
surplus  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  Notices  of 
interest  should  be  forwarded  to  Mr. 
Robert  E.  Olson,  Executive  Director, 
Fitzsimons  Redevelopment  Authority, 
Fitzsimons  Army  Medical  Center, 
Building  500,  Room  1040,  P.O.  Box 
6027,  Aurora,  CO  80045-60277; 
telephone:  303-363-1940;  fax:  303- 
363-9509. 

The  surplus  real  property  totals 
555.67  acres,  more  or  less,  and  includes 
one  golf  course,  29  office  buildings.  26 
storage  buildings,  and  239  "other  type" 
buildings.  The  total  space  of  all 
buildings  is  approximately  2.825,234 
square  feet.  The  current  use  is  as  a 
medical  center.  Future  u.ses  may  be 
limited  to  administrative,  research  and 
development  functions. 
Gregory  D.  Showalter. 
Army  FedemI  Register  Liaison  Officer. 
IFR  Doc.  96-11011  Filed  5-2-96;  8:45  am) 

BILLiNQ  COOC  3710-a3-M 


Availabia  Surplus  Real  Property  at  Fort 
Totten,  Located  in  Bayside,  Queens 
County,  NY 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
New  York  District. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies  the 
surplus  real  property  located  at  Fort 
Totten,  Bayside,  Queens  County,  New 
York.  The  installation  is  adjacent  to  the 
Cross  Island  Expressway  and  the 
Whitestone  Bridge.  Commercial  airports 
are  in  close  proximity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  existing 
sanitary  facilities,  exact  street  address), 
contact  Ms.  Maria  Anglada,  Army  Corps 
of  Engineers,  26  Federal  Plaza,  Room 
2007,  New  York,  NY  10278-0090 
(telephone  212-264-9109.  fax  212-264- 
0230);  Ms.  Linda  Ehincan,  Base 
Transition  Coordinator.  Fort  Hamilton, 
Brooklyn,  New  York  11252  (telephone 
718-630-4510). 

SUPPLEMENTARY  INFORMATION:  This 
surplus  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  Notices  of 
interest  should  be  forwarded  to  the  Fort 
Totten  Redevelopment  Authority,  c/o 
Honorable,  Claire  Shulman,  Queens 
Borough  President,  City  of  New  York, 
Office  of  the  President  of  the  Borough  of 
Queens,  120-55  Queens  Boulevard,  Kew 
Gardens,  New  York  11424-1015.  The 
Surplus  real  property  at  Fort  Totten 
totals  approximately  92.89  acres  of  land 
in  fee,  improved  with  eight  (8)  office 
buildings,  nine  (9)  storage  buildings, 
one  hundred  eighty  eight  (188)  sets  of 
family  housing  quarters,  one  hundred 
three  (103)  other  structures  including 
one  (1)  theater  and  one  (1)  post 
exchange. 
Jay  B.  Hecht, 

Chief,  Real  Estate  Division. 
(FR  Doc.  96-11013  Filed  5-2-96;  8:45  am] 
BILUNO  CODE  3710-06-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amend  Record 
System 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Amend  record  system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  one  system  of 
records  notice  in  its  inventory  of  record 


systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended. 
DATES:  The  amendment  will  be  effective 
on  June  3. 1996.  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Head.  PA/FOIA  Branch.  Chief  of  Naval 
Operations  (N09B30).  2000  Navy 
Pentagon.  Washington.  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  one  system  of  records  notice 
in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 

The  specific  changes  to  the  system  of 
records  are  set  forth  below  followed  by 
the  system  of  records  notice  published 
in  its  entirety,  as  amended.  The 
amendments  are  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports. 

Dated:  April  29,  1996. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N06320-2 

SYSTEM  NAME: 

Family  Advocacy  Program  System 
(September  20.  1993.  58  FR  48869). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Case 
files:  Family  Service  Center,  Family 
Advocacy  Center,  and/or  Medical 
Treatment  Facilities  at  the  local  naval 
activity  that  services  the  local 
beneficiaries.  Official  mailing  addresses 
for  naval  activities  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Central  Registry:  Commanding 
Officer,  Naval  Medical  Management 
Information  Center,  8901  Wisconsin 
Avenue,  Bethesda,  MD  20889-5066. 

Centralized  Child  Sexual  Abuse  Case 
files:  Chief  of  Naval  Personnel  (Pers- 
661),  2  Navy  Annex,  Washington,  DC 
20370-6610.' 


CATEQORES  OF  MOIVDUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with  'All 
beneficiaries  entitled  to  care  at  Navy 
medical  and  dental  facilities  whose 
abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities,  and 
all  beneficiaries  reported  for  abusing  or 
neglecting  such  victims.' 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'The 
Central  Registry  consists  of  information 
extracted  from  DD  Form  2486. 

Individual  case  files  are  maintained 
on  the  victim  and  alleged  offender  who 
qualify  as  beneficiaries. 

Victim's  file:  consists  of  in-take  data, 
photographs,  audio  tapes,  risk 
assessment,  case  notes,  committee 
reports,  correspondence  and  other 
supporting  data  assembled  relevant  to 
abuse  or  neglect  and  generated  by  the 
Family  Advocacy  Program  staff  that  are 
specific  to  the  victim. 

Offender's  file:  consists  of  in-take 
data,  photographs,  audio  tapes,  risk 
assessment,  case  notes,  committee 
reports,  correspondence  and  other 
supporting  data  assembled  relevant  to 
abuse  or  neglect  and  generated  by  the 
Family  Advocacy  Program  staff  that  are 
specific  to  the  offender. 

Other  non-permanent  records 
generated  outside  of  the  Family 
Advocacy  Program  (i.e.,  NCIS 
investigative  reports,  local  police 
reports,  base  security  incident 
complaint  reports,  psychiatric  and 
substance  abuse  evaluations,  treatment 
reports,  copies  of  pertinent  medical 
record  entries,  child  protective  services 
reports,  shelter  reports,  etc.),  are 
maintained  in  a  separate  folder.  The 
documents  are  retrieved  by  case  number 
only.' 

authority  for  MAMTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301.  Departmental  Regulations; 
E.O.  9397;  DOD  Directives  6400.1. 
6400.1M.  6400.2;  SECNAVINST  1752.3; 
OPNAVINST  1752.2;  and 
NAVMEDCOMINST  6320.22.' 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
collect  information  pertaining  to  the 
identification,  prevention,  evaluation, 
intervention,  treatment  and 
rehabilitation  of  beneficiaries  involved 
in  abuse  or  neglect. 

To  notify  and  provide  pertinent 
information  to  DOD  and  DON  officials 
responsible  for  intervening  in  abuse 
and/or  neglect  incidents. 

To  provide  headquarters  centralized 
case  management  of  child  sexual  abuse 
incidents.' 


ROUTINE  USES  OF  RECOMK  MAMTAMED  M  THE 
SYSTEM,  MCUXMNG  CATEQORKS  OF  USERS  AMD 
THE  PURPOSES  OF  SUCH  USES: 

Delete  the  seventh  paragraph. 

STORAGE: 

Delete  entry  and  replace  with 
■Records  may  be  stored  in  file  folders, 
microfilm,  personal  computers,  and 
other  computerized  or  machine  readable 
media.' 

RETRIEVABILirY: 

Delete  entry  and  replace  with 
"Victim's  file  is  retrieved  by  name  of 
victim,  case  number,  their  Social 
Security  Number,  and/or  year  of 
incident. 

Alleged  offender's  file  is  retrieved  by 
alleged  offender's  name,  case  number, 
their  Social  Security  Number  and/or 
year  of  incident. 

Central  registry  data  is  retrieved  by 
any  identifying  data  element  on  the  DD 
Form  2486.' 

SAFEGUARDS: 

Delete  entry  and  replace  with  These 
files  are  highly  sensitive  and  must  be 
protected  from  unauthorized  disclosure. 
While  records  may  be  maintained  in 
various  kinds  of  filing  equipment, 
specific  emphasis  is  given  to  ensuring 
that  the  equipment  areas  are  monitored 
or  have  controlled  access.  Records  are 
accessible  only  to  authorized  personnel 
who  are  properly  screened  and  trained 
and/or  have  a  need-to-know  consistent 
with  the  purpose  for  which  the 
information  was  collected. 

Information  maintained  on  a 
computer  requires  password  protection 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
system. 

Family  Advocacy  Program  Staff  will 
ensure  that  the  in-take  assessment  and 
clinical  notes  are  not  duplicated  and 
placed  in  both  the  victim  and  alleged 
offender's  files.' 

RETSmON  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Family 
Advocacy  Program  case  records  are 
maintained  at  the  activity  4  years  after 
the  last  entry  in  the  file.  If  there  is  no 
subsequent  activity  4  years  after  closure, 
the  records  are  transferred  to  the 
National  Personnel  Records  Center. 
9600  Page  Boulevard.  St.  Louis,  MO 
63132-5100.  where  they  are  retained  for 
50  years  and  then  destroyed. 

Central  Registry  data  base  is  retained 
permanently  at  the  Naval  Medical 
Information  Management  Center.  Paper 
copies  are  maintained  for  3  years  and 
then  destroyed.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entr>-  and  replace  with  'Central 
Registry:  Chief.  Bureau  of  Medicine  and 
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Surgery,  2300  E  Street,  NW. 
Washington,  DC  20372-5120. 

Program  Manager  for  Child  Sexual 
Abuse  Files:  Chief  of  Naval  Personnel 
(Pers-661),  2  Navy  Annex,  Washington. 
DC  20370-6610. 

Case  Files:  Commanding  officers  of 
installations  with  Family  Service 
Centers,  Medical  Treatment  Facilities, 
or  Family  Advocacy  Centers  at  naval 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices.' 

NOTFICATKM  PAOCEOURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  ca.se  files  about 
themselves  should  address  written 
inquiries  to  the  commanding  officer  of 
the  naval  activity  from  which  they 
received  treatment.  Official  maihng 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  .systems  of 
records. 

Reque.st  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual,  and/or  year  of  the  incident. 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  Central  Regi.stry 
about  themselves  should  address 
written  inquiries  to  the  Chief.  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
NW.  Washington.  DC  20372-5120. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  centralized  Child 
Sexual  Abuse  files  about  themselves 
should  address  written  inquiries  to  the 
Chief  of  Naval  Personnel  (Pers-661)  2 
Navy  Annex.  Washington.  DC  20370- 
6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
Individuals  seeking  to  access  records 
about  themselves  in  the  case  files 
should  address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
from  which  they  re<;eived  treatment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records. 

Request  should  contain  the  full  name 
and  Siocial  Security  Number  of  the 
individual,  and/or  year  of  the  incident. 

Individuals  seekiYig  to  access  records 
about  themselves  that  are  contained  in 
the  Central  Registry  about  themselves 


should  address  written  inquiries  to  the 
Chief,  Bureau  of  Medicine  and  Surgery, 
2300  E  Street,  NW,  Washington,  DC 
20372-5120. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

Individuals  seeking  to  access  records 
about  themselves  contained  in  the 
centralized  Child  Sexual  Abuse  files 
about  themselves  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers-661)  2  Navy  Annex, 
Washington,  EX:  20370-6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual.' 


RECORD  SOURCE  CATEQORCS: 

Delete  entry  and  replace  with  'Victim; 
offender;  medical  and  dental  records; 
educational  institutions;  medical 
institutions;  private  practitioners;  law 
enforcement  agencies;  public  and 
private  health  and  welfare  agencies;  and 
witnesses." 


N0632O-2 

SYSTEM  NAME: 

Family  Advocacy  Program  System. 

SYSTEM  location: 

Case  files:  Family  Service  Center, 
Family  Advocacy  Center,  and/or 
Medical  Treatment  Facilities  at  the  local 
naval  activity  that  services  the  local 
beneficiaries.  Official  mailing  addresses 
for  naval  activities  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Central  Registry:  Commanding 
Officer.  Naval  Medical  Management 
Information  Center,  8901  Wisconsin 
Avenue,  Bethesda,  MD  20889-5066. 

Centralized  Child  Sexual  Abuse  Case 
files:  Chief  of  Naval  Personnel  (Pers- 
661).  2  Navy  Annex,  Washington,  DC 
20370-6610. 

categories  of  inomouals  covered  by  the 

SYSTEM: 

All  beneficiaries  entitled  to  care  at 
Navy  medical  and  dental  facilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities,  and 
all  t)eneficiaries  reported  for  abusing  or 
neglecting  sych  victims. 

categories  of  RECORDS  IN  THE  SYSTEM: 

The  Central  Registry  consists  of 
information  extracted  from  DD  Form 
2486,  entitled  Child/Spouse  Abuse 
Incident  Report. 

Individual  case  files  are  maintained 
on  the  victim  and  alleged  offender  who 
qualify  as  beneficiaries. 


Victim's  file:  consists  of  in-take  data, 
photographs,  audio  tapes,  risk 
assessment,  case  notes,  committee 
reports,  correspondence  and  other 
supporting  data  assembled  relevant  to 
abuse  or  neglect  and  generated  by  the 
Family  Advocacy  Program  staff  that  are 
specific  to  the  victim. 

Offender's  file:  consists  of  in-take 
data,  photographs,  audio  tapes,  risk 
assessment,  case  notes,  committee 
reports,  correspondence  and  other 
supporting  data  assembled  relevant  to 
abuse  or  neglect  and  generated  by  the 
Family  Advocacy  Program  staff  that  are 
specific  to  the  offender. 

Other  non-permanent  records 
generated  outside  of  the  Family 
Advocacy  Program  (i.e.,  NCIS 
investigative  reports,  local  police 
reports,  base  security  incident 
complaint  reports,  psychiatric  and 
substance  abuse  evaluations,  treatment 
reports,  copies  of  pertinent  medical 
record  entries,  child  protective  services 
reports,  shelter  reports,  etc.),  are 
maintained  in  a  separate  folder.  The 
documents  are  retrieved  by  case  numl)er 
only. 

AUTHOflfrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.O.  9397;  DOD  Directives 
6400.1,  6400.1-M,  6400.2;  SECNAVINST 
1752.3;  OPNAVINST  1752.2;  and 
NAVMEDCOMINST  6320.22. 

PURPOSE(S): 

To  collect  information  pertaining  to 
the  identification,  prevention, 
evaluation,  intervention,  treatment  and 
rehabilitation  of  beneficiaries  involved 
in  abuse  or  neglect. 

To  notify  and  provide  pertinent 
information  to  DOD  and  DON  officials 
responsible  for  intervening  in  abuse 
and/or  neglect  incidents. 

To  provide  headquarters  centralized 
case  management  of  child  sexual  abuse 
incidents. 

ROUTME  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  MCt.UDMG  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  he  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Executive  Branch  of 
government  in  the  performance  of  their 
official  duties  relating  to  the 
coordination  of  family  advocacy 
programs,  medical  care,  and  research 
concerning  family  member  abuse  or 
neglect. 

To  federal,  state  or  local  government 
agencies  when  it  is  deemed 


Federal  Register  /  Vol.  61,  No.  87  /  Friday,  May  3,  1996  /  Notices 


19913 


appropriated  to  utilize  civilian 
resources  in  the  counseling  and 
treatment  of  individuals  or  families 
involved  in  abuse  or  neglect  or  when  it 
is  deemed  appropriate  or  necessary  to 
refer  9  case  to  civihan  authorities  for 
civil  or  criminal  law  enforcement. 

To  authorized  officials  and  employees 
of  the  National  Academy  of  Sciences, 
and  private  and  public  organizations 
and  individuals  for  authorized  health 
research  in  the  interest  of  the  federal 
government  and  the  public.  When  not 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 

To  officials  and  employees  of  federal, 
state,  and  local  governments  and 
agencies  when  required  by  law  and/or 
regulation  in  furtherance  of  local 
communicable  disease  control,  family 
abuse  prevention  programs,  preventive 
medicine  and  safety  programs,  and 
other  public  health  and  welfare 
programs. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing,  and  accreditation  of  health 
care  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  welfare  of  third 
parties.  This  release  will  be  limited  to 
necessary  information.  Consultation 
with  the  hospital  or  regional  judge 
advocate  is  advised. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

Note:  Records  of  identify,  diagnosis, 
prognosis  or  treatment  of  any  patient 
which  are  maintained  in  connection 
with  the  perforrhance  of  any  program  or 
activity  relating  to  substance  abuse 
education,  prevention,  training, 
treatment,  rehabilitation,  or  research, 
which  is  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
Sates  shall,  except  as  provided  in  42 
U.S.C.  290dd-2(e),  be  confidential  and 
be  disclosed  only  for  the  purposes  and 
under  the  circumstances  expressly 
authorized  in  42  U.S.C.  290dd-2(b). 
These  statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  The  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAMNQ,  AND 
DISPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  in  file  folders, 
microfilm,  magnetic  tape,  machine  lists. 


discs,  and  other  computerized  or 
machine  readable  media. 

RETRtEVABILITY: 

Victim's  file  is  retrieved  by  name  of 
victim,  case  number,  their  Social 
Security  Number,  and/or  year  of 
incident. 

Alleged  offender's  file  is  retrieved  by 
alleged  offender's  name,  case  number, 
their  Social  Security  Number  and/or 
year  of  incident. 

Central  registry  data  is  retrieved  by 
any  identifying  data  element  on  the  DD 
Form  2486. 

SAFEGUARDS: 

These  files  are  highly  sensitive  and 
must  be  protected  from  unauthorized 
disclosure.  While  records  may  be 
maintained  in  various  kinds  of  filing 
equipment,  specific  emphasis  is  given  to 
ensuring  that  the  equipment  areas  are 
monitored  or  have  controlled  access. 
Records  are  accessible  only  to 
authorized  personnel  who  are  propjerly 
screened  and  trained  and/or  have  a 
need-to-know  consistent  with  the 
purpose  for  which  the  information  was 
collected. 

Information  maintained  on  a 
computer  requires  password  protection. 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
system. 

Family  Advocacy  Program  Staff  will 
ensure  that  the  in-take  assessment  and 
clinical  notes  are  not  duplicated  and 
placed  in  both  the  victim  and  alleged 
offender's  files. 

RETENTION  AND  DISPOSAU 

Family  Advocacy  Program  case 
records  are  maintained  at  the  activity  4 
years  after  tfie  last  entry  in  the  file.  If 
there  is  no  subsequent  activity  4  years 
after  closure,  the  records  are  transferred 
to  the  National  Personnel  Records 
Center,  9600  Page  Boulevard,  St.  Louis, 
MO  63132-5100,  where  they  are 
retained  for  50  years  and  then 
destroyed. 

Central  Registry  data  base  is  retained 
permanently  at  the  Naval  Medical 
Information  Management  Center.  Paper 
copies  are  maintained  for  3  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS:    - 

Central  Registry:  Chief.  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
NW,  Washington,  DC  20372-5120. 

Program  Manager  for  Child  Sexual 
Abuse  Files:  Chief  of  Naval  Personnel 
(Pers-661),  2  Navy  Annex,  Washington. 
DC  20370-6610. 

Case  Files:  Commanding  officers  of 
installations  with  Family  Service 
Centers,  Medical  Treatment  Facilities, 


or  Family  Advocacy  Centers  at  naval 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTFICATION  PROCBMJRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  case  files  about 
themselves  should  address  written 
inquiries  to  the  commanding  officer  of 
the  naval  activity  from  which  they 
received  treatment.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records. 

Request  should  contain  the  full  name 
and  siocial  Security  Number  of  the 
individual,  and/or  year  of  the  incident. 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  Central  Registry 
about  themselves  should  address 
written  inquiries  to  the  Chief,  Bureau  of 
Medicine  and  Surgery,  2300  E  Street, 
NW,  Washington.  DC  20372-5120. 

Requests  should  contain  the  full  name 
and  siocial  Security  Number  of  the 
individual. 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  cenlraUzed  Child 
Sexual  Abuse  files  about  themselves 
should  address  wrritten  inquiries  to  the 
Chief  of  Naval  Personnel  (Pers-661)  2 
Navy  Annex,  Washington.  DC  20370- 
6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  in  the  case  files 
should  address  wTitten  inquiries  to  the 
commanding  officer  of  the  naval  activity 
from  which  they  received  treatment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records. 

Request  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual,  and/or  year  of  the  incident. 

Individuals  seeking  to  access  records 
about  themselves  that  are  contained  in 
the  Central  Registn,  about  themselves 
should  address  written  inquiries  to  the 
Chief,  Bureau  of  Medicine  and  Surgen*'. 
2300  E  Street.  NW.  Washington.  DC 
20372-5120. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

Individuals  seeking  to  access  records 
about  themselves  contained  in  the 
centralized  Child  Sexual  Abuse  files 
about  themselves  should  address 
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written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers-661)  2  Navy  Annex, 
Washington.  DC  20370-6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Victim;  offender;  medical  and  dental 
records;  educational  institutions; 
medical  institutions;  private 
practitioners;  law  enforcement  agencies; 
public  and  private  health  and  welfare 
agencies:  and  witnesses. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBtl: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(2j'and  (k)(5).  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b){l).  (2). 
and  3.  (c)  and  (e)  and  published  in  32 
CFR  part  701.  subpart  G.  For  additional 
information  contact  the  system  manager. 
(PR  Doc.  96-10979  Filed  05-02-96;  8:45  am) 

BiLUNG  COOC  SOOCMM-^ 


DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting  (FICC) 

agency:  Federal  Interagency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  a  public  meeting. 


SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this 
meeting  is  required  under  section  685(c) 
of  the  Individuals  with  Disabilities 
Education  Act,  as  amended,  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 
DATE  AND  TIME:  May  23,  1996.  from  1:30 
p.m.  to  4:00  p.m. 
ADDRESSES:  Hubert  H.  Humphrey 
Building,  Room  503A/529A,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Gamer.  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W.,  Room  3127.  Switzer  Building. 
Washington.  D.C.  20202-2644. 


Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8170. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  685  of  the  Individuals  with 
disabilities  Education  Act.  as  amended 
(20  U.S.C.  1484a).  The  Council  is 
established  to:  (1)  Minimize  duplication 
across  Federal.  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effeciive  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities:  and 
(3)  coordinate  the  provisions  of 
technical  assistance  and  dissemination 
of  best  practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

At  this  meeting  the  FICC  plans  to:  (1) 
Update  the  membership  on  the  issue  of 
Champus  and  the  Individuals  with 
Disabilities  Education  Act,  and  (2) 
discuss  the  findings  of  the  national 
survey  on  service  integration  in  home 
visiting  programs  serving  Part  H  eligible 
children  and  their  families. 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
meeting.  The  meeting  will  be  physically 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print. 
Interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  600 


Independence  Avenue,  S.W.,  Room 
3127,  Switzer  Building,  Washington. 
D.C.  20202-2644.  from  the  hours  of  9:00 
a.m.  to  5:00  p.m.,  weekdays,  except 
Federal  Holidays. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

jFR  Doc.  96-11085  Filed  5-2-96:  8:45  am) 

MJJNQ  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Plutonium  Finishing  Plant  Stat>ilization 
Environmental  Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Limited  Reopening  of 
Public  Comment  Period. 

summary:  The  U.S.  Department  of 
Energy  (EXDE)  is  evaluating  alternatives 
for  stabilizing  plutonium-bearing 
materials  at  the  Plutonium  Finishing 
Plant  (PFP)  Facility,  located  at  the 
Hanford  Site  near  Richland. 
Washington.  On  December  5,  1995  (60 
FR  62244),  the  DOE  announced  the 
availability  of  the  Plutonium  Finishing 
Plant  Stabilization  Draft  Environmental 
Impact  Statement  (DOE/EIS-0244-D). 
The  Draft  Environmental  Impact 
Statement  (EIS)  was  prepwred  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  and  its 
implementing  regulations.  Subsequent 
to  issuing  the  Draft  EIS,  DOE  issued  a 
proposed  policy  for  comment  regarding 
the  treatment  and  disposition  of  excess 
residues  with  plutonium  concentrations 
below  50  weight-percent.  Following  an 
analysis  using  this  draft  policy,  E)OE  has 
concluded  that  it  may  be  cost-effective 
to  immobilize  up  to  280  kg  (617  lb)  of 
the  plutonium-bearing  materials  at  the 
PFP  Facility  and  transport  it  to  Hanford 
Site  solid  waste  management  facilities 
for  storage.  The  EIS  is  therefore  being 
revised  to  include  an  evaluation  of  the 
environmental  impacts  of  implementing 
this  alternative.  A  determination  that 
this  plutonium-bearing  material  lacks  a 
beneficial  use  has  not  been  made  and 
this  alternative  would  only  be  selected 
subsequent  to  such  a  decision.  The 
intent  of  this  notice  is  to  notify  the 
public  of  an  additional  alternative  that 
would  immobilize  certain  plutonium- 
bearing  materials,  and  to  reopen  the 
comment  period  for  21  days  in  order  to 
solicit  comments  on  the  proposed 
alternative. 

DATES:  DOE  invites  written  and  oral 
comments  on  the  immobilization 
alternative  from  all  interested  parties. 
Comments  or  suggestions  regarding  the 
adequacy,  accuracy,  and  completeness 
of  the  immobilization  alternative  will  be 
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considered  in  preparing  the  Record  of 
Decision,  and  should  be  submitted 
(postmarked)  by  May  24.  1996. 
Comments  received  after  that  date  will 
be  considered  to  the  degree  practicable. 
ADDRESSES:  Comments  on  the 
immobilization  alternative  may  be  made 
during  the  comment  period  by  calling 
DOE  toll  free  at  1-888-946-3700;  by 
facsimile  to  509/946-3734;  by  electronic 

mail  to  InterNet  address  "b f 

jr ben burton@rl.gov";  or  by 

writing  to  PFP  Stabilization  EIS,  Attn: 
Mr.  Ben  Burton.  PO  Box  550.  MSIN  Bl- 
42.  Richland,  WA  99352. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Ms.  Carol  M. 
Borgstrom,  Director  of  NEPA  Policy  and 
Assistance,  EH-42,  U.S.  department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  202/586- 
4600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  In  two 
Notices  of  Intent  published  in  the 
Federal  Register  on  October  27. 1994 
(59  FR  53969)  and  November  23,  1994 
(59  FR  60358),  the  U.S.  Department  of 
Energy  (DOE)  announced  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  resolve  safety  issues 
associated  with  the  continued  presence 
of  relatively  large  quantities  of 
chemically  reactive  materials  at  the 
Plutonium  Finishing  Plant  (PFP) 
Facility.  A  Draft  EIS  was  prepared 
pursuant  to  Section  102(2)(C)  of  NEPA 
in  order  to  provide  an  objective, 
technical  basis  for  decision  makers  and 
the  public  to  evaluate  alternatives  to:  (1) 
Convert  plutonium-bearing  materials  at 
the  PFP  Facility  into  a  more  stable,  safer 
form;  (2)  reduce  radiation  exposure  to 
PFP  Facility  workers;  and  (3)  reduce  the 
cost  of  maintaining  the  PFP  Facility  and 
its  contents.  A  preferred  alternative  for 
resolving  the  safety  issue  was  identified 
to  remove  readily  retrievable 
plutonium-bearing  material  in  hold-up 
at  the  PFP  Facility  and  stabilize  these 
and  other  plutonium-bearing  materials 
at  the  PFP  Facility  through  four 
treatment  processes:  (1)  Ion  exchange, 
vertical  calcination,  and  thermal 
stabilization  of  plutonium-bearing 
solutions;  (2)  thermal  stabilization  using 
a  continuous  furnace  for  oxides, 
fluorides,  and  process  residues;  (3) 
repackaging  of  metals  and  alloys;  and 
(4)  pyrolysis  of  polycubes  and 
combustibles.  The  availability  of  this 
Draft  EIS  was  announced  in  a  Federal 
Register  notice  on  December  5, 1995  (60 
FR  62244). 

Subsequent  to  issuing  the  Draft  EIS, 
DOE  issued  a  proposed  policy  for 
comment  regarding  the  treatment  and 
disposition  of  excess  plutonium-bearing 


residues.  TTiis  draft  policy  specifies  that 
materials  with  plutonium 
concentrations  less  than  50  weight- 
percent  are  candidates  for  processing  as 
waste  for  disposal,  or  separation  from  its 
residue  matrix  and  packaging  for  storage 
according  to  DOE's  safe  storage  criteria. 
Each  responsible  field  office  would 
evaluate  which  end  state  would  be  more 
cost-effective  for  each  quantity,  batch  or 
category  of  plutonium-bearing  residues. 
The  performance  factors  for  cost- 
effectiveness  include  worker  exposure, 
waste  generation,  and  cost.  In  addition, 
commentors  during  the  public  hearing 
requested  that  DOE  consider  an 
alternative  of  disposing  of  plutonium 
bearing  material  as  waste. 

Following  an  analysis  using  this  draft 
policy,  an  in  consideration  of  comments 
recei\  ed  during  the  public  hearing  on 
the  Draft  EIS,  DOE  has  concluded  that 
it  may  be  cost-effective  to  immobilize 
up  to  280  kg  (617  lb)  of  the  plutonium- 
bearing  materials  at  the  PFP  Facility, 
and  transport  it  to  Hanford  Site  solid 
waste  management  facilities  for  storage. 
The  EIS  is  therefore  being  revised  to 
include  an  evaluation  of  the 
environmental  impacts  associated  with 
this  alternative.  The  following 
information  describes  the  proposed 
immobilization  alternative  and  « 

identifies  the  associated  potential 
environmental  impacts.  It  is  organized 
as  follows: 

I.  Process  Description 

n.  Anticipated  Environmental  Impacts 

A.  Health  Effects 

B.  Air  Quality 

C.  Treatment,  Storage,  and  Disposal 
Capacity 

D.  Transportation 

III.  Alternatives  for  Immobilization 

IV.  Availability  of  the  Immobilization 

Alternative 

I.  Process  Description 

The  current  inventory  of  plutonium  at 
the  PFP  Facility  includes  up  to  280  kg 
(617  lb)  of  plutonium  in  concentrations 
less  than  50  weight  percent  that  DOE 
has  identified  as  potentially  being 
suitable  for  immobilization.  This 
inventory  includes  oxides,  process 
residues,  and  miscellaneous/other 
combustibles.  The  bulk  of  this  material 
is  stored  in  the  PFP  Facility  vaults. 

These  plutonium-bearing  materials 
would  be  immobilized  within 
gloveboxes  at  the  PFP  Facility.  A 
cement  system  was  selected  as  a 
reasonable  method  to  represent  the 
potential  immobilization  options 
because:  (1)  the  ingredients  are 
inexpensive,  safe,  and  readily  available; 
(2)  the  equipment  needs  are  simple;  (3) 
the  final  waste  form  has  proven  stability 
and  meets  the  waste  acceptance  criteria 


for  the  Hanford  site  solid  waste 
management  facilities;  (4)  it  has  been 
used  extensively  at  the  Hanford  Site  for 
immobilizing  wastes;  and  (5)  impacts 
from  its  use  should  be  similar  to  those 
incurred  for  any  other  reasonable 
immobilization  technique. 

Equipment  for  the  immobilization 
process  would  be  identified  and  sized 
based  on  the  follow  special 
considerations:  (1)  waste  and  cement 
feeding  equipment  that  would  control 
feed  rates;  (2)  cooling  equipment  to 
maintain  a  low  temperature  for  the 
cement-waste-water  mixture  to 
minimize  water  vapor  in  the  glovebox; 
and  (3)  reuse  of  containers  when 
possible. 

The  plutonium-bearing  material 
would  be  mixed  with  cement,  and  the 
mixture  would  be  placed  within 
nominal  3.4-liter  (0.9  gallon)  containers. 
The  containers  would  remain  in  the 
glovebox  and  allowed  to  curp.  Curing 
hardens  the  mixture  and  fixes  the 
plutonium  into  the  cemented  matrix. 
After  curing,  a  lid  would  be  placed  over 
the  container.  Once  three  containers 
were  readied  in  this  manner,  they 
would  be  removed  from  the  glovebox 
and  packaged. 

The  containers  would  be  packaged  in 
accordance  with  the  waste  acceptance 
criteria  for  the  Hanford  Site  solid  waste 
management  facilities.  Packaging  would 
include  a  15.25-cm  (6-in)  diameter  pipe 
container  in  55-gallon  drum 
configuration.  The  pipe  container  in 
drum  configuration  was  selected  as  the 
preferred  packaging  technique 
compared  to  other  packaging  methods 
because  it  results  in  the  fewest  numt)er 
of  total  drums  and  will,  therefore,  result 
in  less  exposure  to  workers.  The  pipe 
container  in  drum  configuration  would 
enable  three  steel  encased,  cemented 
waste  containers  to  be  placed  in  each 
drum.  The  maximum  allowable  limit  for 
plutonium  in  each  pipe  container  in 
drum  configuration  is  200  g  (0.44  lb). 
Up  to  1 ,600  drums  of  waste  with  a 
nominal  plutonium  content  of  170  g 
(0.37  lb)  per  drum  would  be  generated 
by  this  alternative. 

Following  packaging,  the  drums 
would  be  managed  as  transuranic  or 
radioactive  mixed  waste.  All  waste 
drums  would  be  transferred  from  the 
PFP  Facility  to  Hanford  site  solid  waste 
management  facilities  for  continued 
onsite  storage. 

n.  Anticipated  Environmental  Impacts 

Impacts  from  the  alternative  for 
immobilizing  plutonium-t)earing 
materials  were  evaluated  in  terms  of  the 
following  elements:  health  effects:  air 
quality;  waste  treatment,  storage,  and 
disposal  capacity:  and  transportation. 
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A.  Health  Effects 

Health  effects  to  PEP  Facility  workers, 
other  Hanford  Site  workers,  and 
members  of  the  public  from  exposiire  to 
ionizing  radiation  would  result  from 


implementing  the  immobilization 
alternative.  Both  normal  operations  and 
accident  conditions  would  contribute  to 
radiation  exposures.  Conservative 
estimates  of  the  possible  consequences 


from  the  immobilization  activities  were 
quantified  in  terms  of  dose  and  latent 
cancer  fatalities  probabilities.  Tables  1 
and  2  tabulate  these  possible 
consequences. 


Table  1 .— AhmciPATED  Health  Effects  from  Routine  Releases 


Exposed  individual  or  population 


PFP  Facility  Workers  

Hypottieticai  Maximally  Exposed  Individual  (Hanford  Site  Worker) 

Hanford  Site  Workers 

Hypothetical  Maximally  Exposed  Individual  (Off-site  Public) 

General  Public  (352,500  people)  


Dose  received 


80  person-rem 
1.2x10-*  rem 
6.2x1 0-»  persorvrem 
2.3x1 0-»  rem 
2.2  persor>-rem 


Latent  cancer 

fatality  prob- 

atjility 


0.03 

5.0x10-* 

2.5x10-' 

1.1x10-« 

l.lxlO-J 


Table  2.— Anticipated  Health  Effects  from  Accident  Releases 


Hypothetical  maximally  exposed  individual 


Dose  received 


Latent  cancer 
fatality  prob- 
ability 


PFP  Facility  Wort<er 
Hanford  Site  Worker 
Off-site  Individual  .... 


210  rem 
1.6x10-*  rem 
5.7x10-'  rem 


8.4x10-2 
6.5x1 0-» 
2.9x1 0-« 


B.  Air  Quality 

Implementing  the  immobilization 
alternative  would  not  result  in 
appreciable  impacts  to  air  quality.  High 
efficiency  particulate  air  filters  in  use  at 
the  PFP  Facility  would  minimize  the 
amoimt  of  contaminants  that  would  be 
discharged  to  the  atmosphere.  Although 
most  expected  air  contaminants  would 
be  trapped  by  these  Glters,  some  fine 
particulates,  referred  to  as  PMio 
(particulates  less  than  10  microns  in 
size)  would  be  emitted.  The  total 
estimated  release  of  respirable  particles 
from  the  immobilization  alternative  is 
7.1  X  lO-'o  g/sec  (1.6x10-12  lb/sec).  The 
maximum  downwind  contaminant 
concentrations  projected  by  an 
Environmental  Protection  Agency- 
approved  computer  model  and  the 
ambient  air  standards  are  provided  in 
Table  3.  The  contaminant  levels 
anticipated  from  the  immobilization 
alternative  are  significantly  lower  than 
the  regulatory  ambient  air  standard. 

Table  3.— Projected  Maximum 
Ground  Level  Concentrations 
OF  Particulate  Air  Contaminants 


Table  3.— Projected  Maximum 
Ground  Level  Concentrations 
OF  Particulate  Air  Contami- 
nants— Continued 


Maximum 

Back- 

average 

ground 

Ambient 

Air  contami- 

con- 

con- 

air 

nant 

centra- 

centra- 

standard 

tion* 

tion" 

(jig/mi) 

(H9/m-') 

(|ig/m') 

PM„.  (24- 

hr)  

1.9x10-'' 

81 

150 

Maximum 

Back- 

average 

ground 

Ambient 

Air  contami- 

con- 

corv 

air 

nant 

centra- 

centra- 

standard 

tk)n« 

tionk 

(MO'n>') 

(H8/m3) 

(M/m») 

PMio  (Afv 

nual) 

3.9x10-'" 

27 

50 

Notes:  a.  Modeled  maximum  ground-level 
concentratkxn  occurred  at  K30  m  from  the 
stack. 

b.  Backgrourvj  concentrations  for  PMio 
taken  from  1987  data  (Pacifk:  Northwest  Lab- 
oratories. 1991.  Air  Quality  Impact  Analysis. 
PNL-7681.'  Pacific  Northwest  Laboratory. 
Rchland,  Washington) 

C.  Treatment,  Storage,  and  Disposal 
Capacity 

Implementing  the  immobilization 
alternative  would  also  result  in  impacts 
to  treatment,  storage,  and  disposal 
capacity.  Hanford  site  solid  waste 
management  facilities  that  would 
receive  the  1.600  drums  anticipated  to 
be  generated  as  a  result  of  the 
immobilization  alternate  include  the 
Low  Level  Burial  Grounds.  Transuranic 
Waste  Storage  and  Assay  Facility, 
Central  Waste  Complex,  and  the  Waste 
Receiving  and  Processing  Facility.  The 
available  capacity  at  these  faciUties  for 
managing  low-level  radioactive  and 
mixed  waste  is  considered  sufficient. 
The  available  capacity  for  managing 
transuranic  and  transuranic  mixed 


waste  is  currently  being  evaluated.  This 
information  will  be  available  in  the 
Final  EIS. 

D.  Transportation 

Finally,  implementing  the 
immobilization  alternative  would  result 
in  transportation  impacts.  Over  a  6  to  12 
month  period,  up  to  90  truck  trips 
would  result  from  the  shipment  of  the 
immobilized  materials  from  the  PFP 
Facility  to  Hanford  Site  solid  waste 
management  facilities.  This  corresponds 
to  an  average  of  7  to  15  trips  per  month. 
These  trips  would  be  short  in  distance 
(2  km  [1.2  miles]  or  less)  and  would  be 
made  during  off-peak  hours.  Compared 
with  the  current  volume  of  vehicular 
traffic  on  nearby  Hanford  Site  transport 
roadways,  the  additional  truck  trips 
would  not  be  expected  to  adversely 
impact  the  existing  or  futuire  Hanford 
Site  transportation  system. 

in.  Alternatives  for  Immobilization 

Cementation  using  a  pipe  container  in 
drum  configuration  was  selected 
because  of  its  ability  to  satisfy  packaging 
and  immobilization  requirements  based 
on  worker  safety  and  economic 
considerations.  A  cement  system  was 
selected  because  it  would  meet 
acceptance  criteria  for  Hanford  Site 
solid  waste  management  facilities;  the 
ingredients  are  inexpensive,  safe,  and 
readily  available;  equipment 
requirements  can  be  very  simple;  the 
final  form  has  proven  stability;  and  the 
method  has  been  used  extensively  at  the 
Hanford  Site  for  immobilizing 
transuranic  materials. 
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In  contrast,  immobilizing  of  materials 
in  a  glass  (i.e..  vitrification)  or  a  ceramic 
matrix  was  not  considered  desirable 
because  of  the  cost,  specialized 
equipment  required,  lack  of  such 
equipment  on  the  Hanford  Site,  and  lack 
of  site  experience.  These  factors  would 
result  in  delays  in  implementing  these 
alternatives.  The  lack  of  site  experience 
and  anticipated  delays  would  result  in 
additional  health  and  safety  risks. 

Another  alternative  would  be  to  mix 
the  plutonium  with  uranium  to  produce 
a  mixed  oxide  fuel  suitable  for  energy 
production  in  a  nuclear  power  reactor. 
Because  of  the  relatively  small  quantity 
of  plutonium  material  being  considered, 
it  was  not  considered  reasonable  to 
develop  the  technology  at  Hanford  to 
support  this  alternative. 

rv.  Availability  of  the  Immobilization 
Alternative 

Copies  of  the  proposed 
immobilization  alternative  may  be 
reviewed  at  the  following  locations,  or 
may  be  obtained  by  calling  DOE  at  1-  * 
888-946-3700: 

U.S.  Department  of  Energy,  Headquarters. 
Freedom  of  Information  Reading  Room, 
Forrestall  Building,  1000  Independence 
Ave.  SW.,  Room  lE-0190,  Washington,  DC 
20585,  202/58&-3142 

DOE  Public  Reading  Room,  Washington  State 
University,  Tri  Cities  Branch,  100  Sprout 
Road,  Richland,  WA  99352.  509/376-8583 

University  of  Washington.  Suzzallo  Library, 
Government  Publications,  15th  Ave  N.E. 
and  Campus  Parkway.  Seattle,  WA  98185, 
206/543-1937 

Gonzaga  University,  Foley  Center,  E.  502 
Boone  Avenue.  Spokane,  WA  99258,  509/ 
324-5931 

Portland  State  University,  Branford  Price 
Millar  Library,  SW  Harrison  and  Park, 
Portland,  OR  972D7,  503/725-3690 
Signed  in  Richland,  Washington,  this  25th 

day  of  April.  1996  for  the  United  States 

Department  of  Energy. 

Paul  F.X.  Dunigan,  Jr., 

NEPA  Compliance  Officer,  Richland 

Operations  Office. 

|FR  Doc.  96-11034  Filed  5-2-96;  8:45  am) 

BILLING  COOE  6450-01 -P 


Notice  of  Wetlands  Involvement  for 
Refurbishment  of  Uranium 
Hexafluoride  Cylinder  Storage  Yards 
C-745-K,  L,  M,  N.  and  P  and 
Construction  of  a  New  Uranium 
Hexafluoride  Cylinder  Storage  Yard 
(C-745-T)  at  the  Paducah  Gaseous 
Diffusion  Plant  Near  Paducah,  KY 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  wetlands  involvement. 

SUMMARY:  DOE  proposes  to  renovate 
existing  storage  yards  and  construct  a 
rtew  storage  yard  to  accommodate 


restacking  of  approximately  19,000  steel 
cylinders  containing  uranium 
hexafiuoride  at  the  Paducah  Caseous 
Diffusion  Plant  (PGDP)  in  McCracken 
County,  Kentucky.  Construction  of  the 
new  storage  yard  would  result  in  the 
loss  (filling)  of  less  than  one  acre  of 
wetlands.  In  accordance  with  10  CFR 
Part  1022,  DOE  will  prepare  a  wetlands 
assessment  and  will  perform  the 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  wetlands. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  May  20, 1996. 

ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Jimmie  C.  Hodges, 
Paducah  Site  Manager.  U.  S.  Department 
of  Energy,  5600  Hobbs  Road,  Paducah, 
KY  42001.  Phone  (502)  441-6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  on  the  proposed 
action  and  wetlands  assessment  can  be 
obtained  from  Mr.  Jimmie  C.  Hodges, 
Paducah  Site  Manager  (see  ADDRESSES 
above).  Information  on  general  DOE 
wetlands  environmental  review 
requirements  is  available  from:  Ms. 
Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH-25), 
U.  S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Phone  (202) 
586-4600  or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  PGDP  is 
an  operational  uranium  enrichment 
facility  owned  by  DOE  and  operated  by 
the  United  States  Enrichment 
Corporation.  A  consequence  of  the 
uranium  enrichment  process  is  the 
accumulation  of  depleted  uranium 
hexafiuoride  (UFe).  Depleted  UFe,  a 
solid  at  ambient  temperatures,  is  stored 
in  large  steel  cylinders  weighing  up  to 
14  tons  each.  DOE  is  responsible  for 
approximately  32,200  cylinders  of  UFs 
stored  at  PGDP.  Storage  conditions  are 
suboptimal  and  have  resulted  in 
accelerated  corrosion  of  cylinders  and 
have  increased  the  potential  for  a 
release  of  hazardous  substances. 
Consequently,  DOE  has  proposed 
refurbishment  of  certain  existing  yards 
and  construction  of  a  new  storage  yard 
(C-745-T). 

The  C-745-T  yard  would  consist  of  a 
concrete  pad  occupying  approximately 
43,200  m^  (450.000 'ft^).  The  initial 
constniction  activities  in  the  storage 
yard  would  consist  of  clearing  and 
grubbing  the  area  and  stripping  the 
topsoil.  After  this  excavation,  a  storm 
water  drainage  system  would  be 
installed.  The  excavated  area  would  be 
filled  with  soil  and  gravel  to  achieve  the 
desired  design  elevation.  A  concrete  pad 
would  be  constructed  on  top  of  the  fill. 


The  proposed  site  for  the  C-745-T 
cylinder  storage  yard  is  immediately 
south  of  existing  cylinder  yards  at  the 
southern  end  of  the  plant.  Of  available 
sites,  DOE  considers  the  proposed  site 
to  best  meet  siting  criteria.  A  different 
site  was  initially  proposed  but  was 
discovered  to  encompass  approximately 
1.8  hectares  (4.5  acres)  of  wetlands.  In 
order  to  minimize  impacts  to  wetlands 
in  accordance  with  Executive  Order 
11990,  "Protection  of  Wetlands."  and  10 
CFR  Part  1022.  DOE's  "Compliance 
With  Floodplain/Wetlands 
Environmental  Review  Requirements," 
DOE  selected  the  current  proposed  site. 

Six  small,  isolated  wetlands  are 
present  at  the  proposed  C-745-T  yard 
site.  These  wetlands  are  classified  as 
palustrine  emergent,  palustrine  scrub/ 
shrub,  and  palustrine  forested, 
according  to  the  U.S.  Fish  and  Wildlife 
Service  wetland  classification  system. 
Palustrine  wetlands  in  the  vicinity  of 
PGDP  are  those  less  than  8  hectares  (20 
acres)  in  surface  area  with  a  water  depth 
less  than  2  m  (6.6  ft)  during  low  water. 
Emergent  vegetation  is  erect,  rooted, 
non-woody;  scrub/shrub  vegetation  is 
woody  not  exceeding  6  m  (20  ft)  in 
height:  and  forested  vegetation  is 
woody,  exceeding  6  m  (20  ft)  in  height. 

The  total  area  of  wetlands  directly 
impacted  by  the  proposed  action  would 
be  0.32  hectare  (0.8  acre).  Under  the 
worst  case  scenario,  an  additional  0.12 
hectare  (0.3  acre)  of  wetlands  could  be 
impacted  by  (1)  construction  equipment 
accessing  the  area  or  materials  and 
equipment  staged  in  wetland  areas,  if 
proper  precautions  (best  management 
practices)  are  not  followed,  or  (2) 
diversion  of  fiow  away  from  a  man- 
made  drainage  ditch  which  contains 
wetlands. 

In  accordance  with  10  CFR  Part  1022. 
DOE  will  prepare  a  wetlands  assessment 
for  the  proposed  action.  The  wetlands 
assessment  will  be  included  in  the 
environmental  assessment  (EA)  being 
prepared  for  the  proposed  action  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act. 

Issued  in  Oak  Ridge,  Tennessee  on  April  1 
1996. 
lames  L.  Elmore. 

Alttrnatf  S'F.PA  Compliance  Officer. 
IFRDoL.  96-11033  Fi! 

BILUNG  COOE  MS0-01-P 


Morgantown  Energy  Technology 
Center;  Research  Opportunity 
Announcement  (ROA)  Applied 
Research  and  Development 

agency:  U.S.  Department  of  Energy 
(DOE),  Morgantown  Energ\  Technology 
Center. 
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action:  Issue  of  a  research  opportunity 
announcement. 

SUMMARY:  The  Department  of  Energy  is 
soliciting  proposals  for  supporting  the 
U.S.  Department  of  Energy's  (DOE's) 
Office  of  Science  and  Technology's 
applied  research  efforts  for  the 
development  of  technologies  having 
potential  applications  in  the 
Environmental  Restoration  and  Waste 
Management  (EM)  program. 
Technologies  which  do  not  duplicate 
existing  work:  complement  or  enhance 
existing  or  planned  work;  and  best  serve 
the  needs  of  the  EM  program  are 
desired.  A  proposed  technology  may  be 
a  device,  process,  material,  or  method 
that  improves  DOE's  capabilities  in  the 
following  areas:  subsurface 
containment:  mixed  waste 
characterization,  treatment,  and 
disposal;  tank  waste  remediation; 
decontamination  and  decommissioning; 
characterization,  monitoring,  and  sensor 
technology;  efHcient  separations  and 
processing;  and  robotics  technology 
development  program. 

For  tne  purpose  of  this  program, 
"applied  research"  is  the  systematic 
application  of  knowledge  toward  the 
production  of  useful  devices,  materials, 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  processes  to  meet 
specific  requirements.  Proposals  for 
basic  research  are  not  desired  under  this 
ROA.  Proposals  will  not  be  accepted  for 
which  the  purpose  is  demonstration. 

It  is  not  tne  purpose  of  this 
solicitation  to  support,  and  no  proposal 
will  be  selected  to  conduct,  support 
service  activities,  conference  or  training 
activities,  or  projects  which  do  not 
conduct  research  (e.g.,  paper  studies). 
Proposals  submitted  in  response  to  this 
ROA  must  address  one,  and  only  one,  of 
the  need  areas.  If  an  Offeror  has  the 
desire  to  propose  to  more  than  one  need 
area,  multiple  proposals  must  be 
submitted. 

DATES:  Proposals  may  be  submitted  at 
any  time  after  the  issuance  date  of  this 
ROA  up  to  and  including  one  year  after 
the  issue  date.  Proposals  must  state  an 
acceptance  period  of  at  least  180  days. 
ADDRESSES/FOR  FURTHER  INFORMATION 
CONTACT:  The  ROA  and  an  Information 
Package  are  available  on  the  Internet  at 
http://www.metc.doe.gov/business/ 
solicita.html.  Requests  for  information 
concerning  the  ROA  should  be 
submitted  in  writing  to  the  following 
address:  U.S.  Department  of  Energy. 
ATTN:  Crystal  A.  Sharp,  M.S.  107, 
Morgantown  Energy  Technology  Center, 
P.O.  Box  880.  3610  Collins  Ferry  Road. 
Morgantown,  WV,  26507-0880,  Phone 
Number  (304)  285-4634.  FAX  (304) 


285-4683,  or  Internet  Address: 
CSHARP@METC.DOE.GOV. 

SUPPt-EMENTARY  INFORMATION: 

Identification  Number  and  Authority 
for  Issuance 

A.  DE-RO21-96MC33204. 

B.  The  use  of  broad  agency 
announcements  is  authorized  by  the 
Competition  in  Contracting  Act  of  1984 
(CICA)  (41  U.S.C.  259(b)(2))  and  the 
Federal  Acquisition  Regulation  at  part 
6.102(d)(2)  as  supplemented  by  the 
Department  of  Energy  Acquisition 
Regulation. 

C.  The  internet  information  package 
includes  a  summfiry,  more  complete 
description  of  the  research  areas 
identified  in  the  areas  of  research 
section,  above,  and  the  following 
documents:  A  proposal  cover  sheet; 
DOE  Representations,  Certifications, 
and  Other  Statements  of  Bidders/ 
Offerors;  a  Certificate  of  Environmental 
Safety  and  Health  Program;  a  Statement 
of  Work  format;  Standard  Form  1411;  a 
cost  proposal  preparation  format; 
sample  reporting  requirements; 
information  regarding  patent  and  data 
clauses  and  rights;  set  of  standard 
contract  clauses;  and  a  list  of  references. 
fames  J.  Grabulis, 

Director,  Acquisition  and  Assistance  Division. 
[FR  Doc.  96-11032  Filed  5-2-96;  8:45  am) 

BILUNO  COOE  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP96-338-000] 

ANR  Pipeline  Company;  Notice  of 
Application 

April  29,  1996. 

Take  notice  that,  on  April  19,  1996, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  an  abbreviated  application 
in  Docket  No.  CP96-338-000,  pursuant 
to  Section  7(c}  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's 
regulations,  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
and  operate  new  storage  facilities  in  the 
Good  well  Storage  Field,  in  Newaygo 
County,  Michigan,  all  as  more  fully  sef 
forth  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  data  recently  obtained 
from  the  Goodwell  Storage  Field's 
observation  wells  indicate  that  the 
southeastern  portion  of  the  storage 
reservoir  cannot  be  efficiently  drained 
using  the  storage  field's  existing 
injection/withdrawal  wells.  ANR  plans 
to  drill  the  new  horizontal  injection/ 


withdrawal  well  at  the  southeastern 
edge  of  the  storage  reservoir  in  the 
Goodwell  Storage  Field,  and  constnict 
approximately  920  feet  of  6-inch 
diameter  pipeline  to  connect  the  new 
well  to  the  storage  field's  gathering 
system.  The  estimated  cost  of  the 
proposed  facilities  is  $568,000. 

AlNR  states  that  the  new  well  will 
improve  the  injection/withdrawal 
capability  in  the  southeastern  portion  of 
the  storage  reservoir,  and  may  increase 
withdrawals  slightly  toward  the  end  of 
the  storage  withdrawal  season.  ANR 
adds,  however,  that  the  new  well  will 
not  increase  the  maximum  peak-day 
deliverability  or  the  maximum  working 
storage  capacity  of  the  storage  field. 

ANR  plans  to  drill  the  new  well  in  the 
SE  V4  of  Section  9,  Goodwell  Township, 
Newaygo  County,  Michigan,  from  a 
surface  location  127  feet  southeast  of 
ANR's  Goodwell  '57  injection/ 
withdrawal  well,  encountering  the 
storage  reservoir  approximately  400  feet 
southeast  of  the  surface  location.  ANR 
plans  to  complete  the  new  well  by 
drilling  approximately  1,500  feet  of 
open  drain  hole  to  the  southeast,  ending 
in  the  NW  V*  of  the  NE  V*  of  Section 
16,  in  Goodwell  Township. 

Any  person  desiring  to  oe  heard,  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  May  20, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
E)C,  20426,  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding,  or  to  participate  as  a 
party  in  any  hearing  therein,  must  file 
a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  own  motion 
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believes  that  a  formal  hearing  is 
required,  further  notice  of  such  heanng 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-11056  Filed  5-2-96;  8:45  am] 

BILLING  CODE  6717-01-M 


[Doclcet  No.  PR96-^-000] 

Equitable  Storage  Company;  Notice  of 
Informal  Settlement  Conference 

April  29. 1996. 

Take  notice  that  an  informal 
settlement  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
Wednesday,  May  30,  1996,  at  10  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426. 

Attendance  will  be  limited  to  the 
parties  and  staff.  For  additional 
information,  please  contact  Esref 
Bilgihan  at  (202)  208-0128. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  96-11061  Filed  5-2-96;  8:45  ami 
BILLING  COOE  6717-01-M 


[Docket  No.  CP96-336-000] 

Nortfiem  Natural  Gas  Company;  Notice 
of  Application 

April  29.  1996. 

Take  notice  that  on  April  18, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-336-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
increase  the  horsepower  capacity  of  its 
Galena  compressor  station,'  located  on 
the  East  Leg  of  its  mainline  system  in  Jo 
Daviess  County,  Illinois,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  operate  unit  #1 
at  its  Galena  compressor  station  at  its 
design  3,800  NEMA  horsepower  (HP) 


'  A  temporary  certificate  was  issued  in  Docket 
No.  CP75-21  on  March  13.  1975,  authorizing, 
among  other  things,  the  construction  and  operation 
of  the  7.000  HP  compressor  station.  The  station  was 
placed  in  service  on  July  15.  1975.  By  order  issued 
July  7, 1977,  Northern  received  perm^ent 
certiHcate  authorization  in  Docket  No.  CP75-21  to 
operate  the  compressor  station  (order  designated 
Opinion  No.  810  (59  FPC  533  at  559  (1977)). 


rated  level;  ^  and  to  replace  unit  #2  with 
a  3,800  HP  unit,  in  order  to  maintain 
system  reliability.  Northern  explains 
that  the  presently  operational  unit  #1 
was  recently  installed  to  respond  to  an 
emergency  situation  that  occurred  on  or 
about  February  7, 1996,  when  the 
original  unit  #1  failed. 

Northern  states  that  operating  unit  #1 
at  its  rated  horsepower  and  replacing 
unit  #2  at  the  Galena  compressor  station 
at  this  time  would  provide  the  following 
benefits  to  Northern's  shippers:  (1) 
Reliable  service  would  be  maintained 
on  the  East  Leg  through  the  replacement 
of  antiquated  units  which  are  critical  to 
the  heating  season  market  area  demands 
of  Northern's  shippers;  and  (2) 
increased  efficiency  is  associated  with 
the  proposed  simple  cycle  units  as 
opposed  to  the  existing  3,500  HP 
recuperating  units.  Northern  estimates 
that  the  cost  of  replacing  unit  #2  is 
approximately  $368,062  which  would 
be  financed  with  internally  generated 
funds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  20, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  285.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wrishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


'  NEMA  represents  a  rating  method  where  HP  is 
calculated  at  1000  feet  above  sea  level  at  an  ambient 
temperature  of  80°  Fahrenheit. 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  app>ear  or 
be  represented  at  the  hearing- 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  96-11055  Filed  5-2-96;  8:45  ami 

BILLING  CODE  C717-01-M 


[Pro)ect  No.  137-002-CA] 

Pacific  Gas  and  Electric  Company; 
Notice  Granting  Extension  of  Time 

April  29,  1996 

On  March  1, 1996.  the  Notice  of 
Application  Ready  for  Environmental 
Analysis  (NREA)  for  the  Mokelumne 
River  Project  No.  137  was  issued  in  the 
Federal  Register  (Vol.  61  No.  42  FR 
8055).  The  NREA  solicited  all 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  this  project  be  filed  with  the 
Commission  by  April  23.  1996.  All  reply 
comments  must  be  filed  with  the 
Commission  by  June  7, 1996. 

In  a  letter  filed  on  April  22,  1996,  the 
U.S.  Department  of  the  Interior  (Interior) 
requests  a  30  day  extension  of  time  to 
comment  on  the  NREA.  Interior  said 
that  it  needs  more  time  to  evaluate  the 
adequacy  of  instream  fiows  and  the 
proposed  fish  prtJtection  facilities. 
Because  there  is  an  extensive  amount  of 
information  to  evaluate  associated  with 
the  Mokelumne  Project,  the  Commission 
is  extending  the  date  to  file  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  until  May 
23,  1996.  The  date  to  file  reply 
comments  with  the  Commission  is 
extended  until  July  8,  1996. 

If  you  have  any  questions  about  this 
matter,  please  call  Tom  Dean  at  (202) 
219-2778. 

.Ljnwood  A.  Watson.  Jr., 
Acting  Secretory 
[FR  Doc.  96-11058  Filed  5-2-96:  8:45  am) 

BILLING  COOE  6717-01-M 


[Docket  No.  RP85-20;M)22] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Refund  Report 

April  29,  1996. 

Take  notice  that  on  April  16.  1996 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  and  Trunkline  Gas 
Company  (Trunkline)  tendered  for  filing 
a  Refund  Report  made  pursuant  to  the 
Commission's  Orders  dated  January  12. 
1994  and  October  18.  1994  in  the  above 
dockets. 
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Panhandle  and  TrunkJine  state  that 
the  Refund  Report  sets  forth 
Panhandle's  refund  obligation  to 
Columbia  Gas  Transmission  Corporation 
(Columbia)  for  production  related  costs 
and  that  payment  to  Columbia  was 
made  on  March  28,  1996. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  May  6,  1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  lO  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubic  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  96-11062  Filed  5-2-96;  8:45  am) 

BILUNQ  CODE  671 7-01 -M 

[Docket  No.  RP96-21 4-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

April  29,  1996. 

Take  notice  that  on  April  24,  1996, 
Panhandle  Eastern  Pipeline  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing, 
proposed  to  be  effective  May  25,  1996. 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  orders  issued  September 
28,  1995  and  February  29,  1996  in 
Docket  No.  RM95-3-000. 

Panhandle  .states  that  the  purpose  of 
this  filing  is  to  bring  it  FERC  Gas  Tariff 
into  compliance  with  the  Commission's 
updated  Regulations  as  set  forth  in 
Order  No.  582  (Final  Rule)  and  Order 
No.  582-A  (Final  Rule;  Order  on 
Rehearing)  issued  September  28,  1995 
and  February  29,  1996  respectively,  in     • 
Docket  No.  RM95-3-000.  Filing  and 
Reporting  Requirements  for  Interstate 
Natural  Gas  Company  Rate  S<;hedules 
and  Tariffs.  Specifically,  Panhandle  is: 
(1)  Adding  its  telephone  and  facsimile 
numbers,  as  well  as  street  address  on 
the  title  page;  (2)  expanding  the  table  of 
contents  to  include  individual  sections 
of  the  General  Terms  and  Conditions 
and  the  table  of  contents  for  Original 
Volume  No.  2;  (3)  providing  an  updated 
system  map  showing  zone  boundaries 
and  a  separate  map  for  each  zone;  (4) 
rearranging  rate  sheet  components  to 


show  adjustments  approved  pursuant  to 
Subpart  E  of  the  Regulations  in  a 
separate  column;  (5)  including  a 
statement  describing  the  order  in  which 
Panhandle  discounts  its  rates;  and  (6) 
updating  references  to  Part  154  of  the 
Regulations. 

Panhandle  states  that  a  copy  of  this 
filing  is  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bencome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Walson,  Jr., 
Acting  Secretary. 
|FR  Doc.  96-11064  Filed  5-2-96;  8:45  am) 

BILLING  CODE  S717-01-M 


[Docket  Nos.  RP91 -203-061  and  RP92-132- 
048;  Phase  11— PCB  Issues] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

April  29,  1996. 

Take  notice  that  on  April  24,  1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  Fifth  Revised  FERC  Gas  Tariff, 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  effective  dates  as 
indicated: 

First/Substitute  First/Sheet  No.  301  (Effective 

July  1,  1995) 
Third  Kevised  Sheet  No.  301  (Effective  May 

3.  1996) 
First  Revised  Sheet  No.  407  (Effective  May  3, 

1996) 

Tennessee  states  that  this  filing  is 
intended  to  supplement  Tennessee's 
March  18,  1995  Initial  Filing  in  this 
proceeding  for  the  sole  purpose  of 
changing  the  Article  number  that  is 
assigned  to  the  "PCB  Adjustment" 
provision  in  the  General  Terms  and 
Conditions  of  Tennessee's  tariff. 

Any  person  desiring  to  protest  with 
reference  to  said  filing  should  file  a 
protest  with  the  Federal  Energy 


Regulatory  Commission,  888  First  Street 
NE.,  Washington.  DC  20426,  in 
accordance  with  Section  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  96-11051  Filed  5-2-96;  8:45  am) 

BILLMQ  CODE  •717-01-M 

[Docket  No.  OR9e-1 2-000] 

Total  Petroleum,  Inc.  v.  CItgo  Products 
Pipeline  Company  and  Williams  Pipe 
Line  Company;  Notice  of  Complaint 

April  29,  1996. 

Take  notice  that  on  April  19,  1996, 
Total  Petroleum,  Inc.  (Total)  filed  a 
complaint  pursuant  to  section  13(!)  of 
the  Interstate  Commerce  Act  (ICA), 
section  1803  of  the  Energy  Policy  Act  of 
1992,  and  Rule  206  of  the  Commission's 
Rules  of  Practice  and  Procedure  against 
Citgo  Products  Pipeline  Company 
(Citgo)  and  Williams  Pipe  Line 
Company  L.P.  (Williams)  in  the  above- 
referenced  docket. 

Total  alleges  that  Citgo  has  proposed 
major  changes  to  its  proration  policy 
without  first  seeking  approval  of  such 
changes  through  amendment  of  its  tariff, 
and  that  this  is  a  violation  of  section  6 
of  the  ICA.  Total  further  alleges  that  the 
new  proration  policy  and  the  timing  of 
the  change  is  unduly  preferential 
toward  certain  shippers,  including 
Citgo's  affiliate,  Citgo  Petroleum 
Corporation.  Total  further  asserts  that 
the  proposed  change  has  reduced  the 
capacity  on  Citgo  that  Total  can  reliably 
obtain  from  approximately  200,000 
barrels  per  month  to  53,000  barrels  per 
month.  To  avoid  the  resulting  reduction 
in  its  nominations.  Total  requests  the 
Commission  to  take  immediate  action 
directing  Citgo  to  cease  and  desist  from 
implementing  its  new  proration  policy 
and  to  return  to  its  pre-existing  policy 
until  lawfully  changed. 

Any  person  desiring  to  be  heard  or  to 
protest  the  instant  complaint  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
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motions  or  protests  should  be  filed  on 
or  before  May  20,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  May  20,  1996. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
|FR  Doc.  96-11057  Filed  5-2-96;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  CP96-329-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

April  29,  1996. 

Take  notice  that  on  April  16,  1996. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP96-329-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to  install  and  operate  a 
tap.'^neasuring.  regulating,  and 
appurtenant  facilities  for  the  delivery  of 
transportation  gas  to  Peoples  Natural 
Gas  Company  (Peoples)  in  Harvey 
County,  Kansas,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  install  a  4-inch  tap 
connection,  a  dual  3-inch  regulator 
setting,  a  dual  6-inch  orifice  meter 
setting,  and  appurtenant  facilities  in  the 
Northeast  Quarter  (NE/4)  of  Sections  20. 
Township  22  South,  Range  1  West. 
Harvey  County,  Kansas,  to  deliver 
transportation  gas  to  Peoples  for  system 
supply. 

WNG  does  not  anticipate  that  the 
deliveries  through  the  new  tap  will  have 
any  effect  on  peak  day  deliveries. 
Peoples  estimates  the  annual  delivered 
volume  as  1,825,000  Dth  with  a  peak 
day  volume  of  8.000  Dth.  The  total 
volume  delivered  will  not  exceed  total 
volumes  authorized  prior  to  this 
request.  The  estimated  construction  cost 
is  $97,704  which  will  be  fully 
reimbursed  by  Peoples.  WNG  states  that 
this  change  is  not  prohibited  by.  its 
existing  tariff  and  that  it  has  sufficient 
capacity  to  accomplish  deliveries 


specified  without  detriment  or 
disadvantage  to  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  not  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  96-11054  Filed  5-2-96;  8:45  am] 

BILUNG  CODE  (717-01-M 


[Docket  No.  RP96-1 75-001] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  29,  1996. 

Take  notice  that  on  April  24,  1996 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  Substitute  First  Revised  Sheet  No.  68, 
Substitute  Second  Revised  Sheet  No. 
250A  and  Substitute  First  Revised  Sheet 
No.  250B,  to  be  effective  April  13,  1996. 

WNG  slates  that  on  March  13, 1996, 
it  filed  tariff  sheets  in  this  proceeding  to 
be  effective  April  13,  1996,  to  discount 
its  fuel  charges  in  certain  competitive 
situations  for  transactions  involving  no 
incremental  fuel  consumption.  By  order 
issued  April  9.  1996,  the  Commission 
accepted  the  tariff  sheets  to  become 
effective  April  13,  1996,  subject  to  WNG 
filing,  within  15  days  of  the  issuance  of 
the  order,  revised  tariff  sheets  to  reflect 
that  WNG  will  assess  a  zero  fuel  charge 
for  all  transportation  backhauls  between 
the  specified  receipt  and  delivery- 
points.  The  instant  filing  is  being  made 
to  reflect  this  tariff  change. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary 
(FR  Dtx:  96-11063  Filed  5-2-96;  8:45  am) 

BILUNG  CODE  C717-01-M 


[Docket  No.  ER96-1065-000,  et  al.] 

Baltimore  Gas  and  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  26.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Baltimore  Gas  and  Electric  Company 

{Docket  No.  ER96-1 065-000! 

Take  notice  that  on  April  24,  1996. 
Baltimore  Gas  and  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  May  10,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Illinois  Power  Company 

[Docket  No.  ER96-1 594-000] 

Take  notice  that  on  April  18,  1996, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Illinois  Power  Marketing. 
Inc.  will  take  transmis.sion  ser\ice 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1.  1996. 

Comment  date:  May  9.  1996.  in 
accordance  w;th  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Power  Solutions.  LLC 

(Docket  No.  ER96-1 599-000] 

Take  notice  that  on  April  19,  1996, 
Pacific  Power  Solutions,  LLC  tendered 
for  filing  an  Application  for  Blanket 
Authorizations.  Waivers,  and  Order 
Approving  Rate  Schedule. 

Comment  date:  May  10,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Arizona  Public  Service  Company 

IDocket  No.  ER96-1619-000I 

Take  notice  that  on  April  23,  1996, 
Arizona  Public  Service  Company  (APS), 
tendered  for  Tding  an  Amendment  No. 
1  (Amendment)  to  Service  Schedule  B 
(Schedule)  of  the  Power  Service 
Agreement  between  APS  and  Citizens 
Utilities  Company  (Citizens).  The 
Amendment  extends  the  term  of  the 
Schedule  through  December  31,  2004. 

The  parties  request  an  effective  date 
60  days  after  filing. 

Copies  of  this  filing  have  been  served 
upon  Citizens  and  the  Arizona 
Corporation  Commission. 

Comment  date:  May  13,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Pool 

IDoclcet  No.  ER96-1620-O00I 

Take  notice  that  on  April  23.  1996. 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  Strategic 
Energy,  Limited  Partnership  (Strategic 
Energy).  The  New  England  Power  Pool 
Agreement,  as  amended,  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Strategic  Energy  to  join  the  over 
90  Participants  already  in  the  Pool. 
NEPOOL  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Strategic  Energy  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  on  or  before 
March  28,  1996,  for  commencement  of 
participation  in  the  Pool  by  Strategic 
Energy. 

Comment  date:  May  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Dennis  R.  Hendrix 

IDocket  No.  ID-2958-000| 

Take  notice  that  on  April  23.  1996, 
Dennis  R.  Hendrix  (Applicant)  tendered 
for  filing  a  supplemental  application 
under  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Director:  Texas  Commerce  Bank,  National 

Association 
Director:  Tampa  Electric  Company 

Comment  date:  May  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linmrood  A.  Watson,  Jr., 
Acting  Secretary. 
jFR  Doc.  96-10991  Filed  5-2-96;  8:45  am) 

BILUNQ  CODE  eZIT-OI-P 


[Docket  No.  CP96-127-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Lanham  X-2  Storage 
Replacement  Project  and  Request  For 
Comnrtents  on  Environmental  Issues 

April  29,  1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction,  abandonment,  and 
operation  of  the  facilities  proposed  in 
the  Lanham  X-2  Storage  Replacement 
Project.'  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Columbia  Gas  Transmission 
Corporation  (Columbia)  proposes  to 
construct  and  operate  approximately  6.8 
miles  of  storage  pipelines  consisting  of 
0.6  mile  of  12-inch-diameter.  0.8  mile  of 
10-inch-diameter.  0.8  mile  of  8-inch- 
diameter.  2.6  miles  of  6-inch-diameter. 
and  2.0  miles  of  4-inch-diameter 
pipelines.  These  facilities  would  replace 
approximately  7.5  miles  of  existing 
storage  pipelines  proposed  for 
abandonment  consisting  of  0.4  mile  of 
12-inch-diameter.  1.0  mile  of  10-inch- 
diameter.  0.5  mile  of  8-inch-diameter, 
2.3  miles  of  6-inch-diameter,  and  3.3 
miles  of  4-inch-diameter  pipelines.  All 


of  these  facilities  are  within  the  Lanham 
X-2  Storage  Field  in  Kanawha  and 
Putnam  Counties,  West  Virginia. 
Columbia  proposes  these  actions  to 
replace  aged,  deteriorated  facilities. 

The  project  would  also  involve  the 
replacement  of  wellhead  piping  and 
measurement  facilities  at  20  existing 
wells,  installation  of  an  on-line  pigging 
system  on  the  10-inch-diameter 
pipeline,  and  installation  of  fluid 
gathering  facilities.  Columbia  would 
also  construct  four  pig  launchers  and 
receivers,  one  gate  valve  setting,  and 
three  anode  beds  with  associated 
rectifier  poles  and  cables.  In  addition, 
storage  well  7067  would  be  abandoned 
and  storage  well  7126  would  be 
converted  to  an  observation  well. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Approximately  43  percent  of  the 
replacement  pipeline  would  be  located 
in  new  rights-of-way.  The  remaining 
construction  rights-of-way  would 
partially  or  fully  overlap  Columbia's 
existing  rights-of-way.  Columbia  intends 
to  use  a75-foot-wide  construction  right- 
of-way  for  approximately  55  percent  of 
the  replacement  pipeline.  Columbia 
would  use  a  100-foot-wide  construction 
right-of-way  for  the  remaining  45 
percent  of  the  replacement  pipeline  for 
side  hill  cuts  and  topsoil  conservation 
areas.  Additional  working  spaces 
adjacent  to  the  construction  right-or- 
way  (such  as  for  stream  crossings  and 
staging  areas)  would  be  identified 
during  the  environmental  analysis  and 
approved  before  use. 

Over,  about  104d  acres  of  land  would 
be  disturbed  by  construction  and 
abandonment,  including  three  new 
access  roads,  one  pipeyard.  and  45 
staging  areas.  Columbia  would  also 
widen  as  many  as  25  existing  access 
roads  to  be  used  for  the  project.  Full 
control  of  all  areas  where  existing 
pipeline  would  be  abandoned  in-place 
(approximately  22  acres)  and  all 
disturbed  areas  outside  of  the  new 
permanent  rights-of-way  (approximately 
62  acres)  would  revert  back  to 
landowners  after  construction  and 
restoration  have  been  completed. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 


'  Columbia  Gas  Transmission  Corporation's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E..  Washington.  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and  wetlands 

•  vegetation  and  wildlife 

•  public  safety 

•  land  use 

•  endangered  and  threatened  species 

•  cultural  resources 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  Eleven  residences  are  near  the 
construction  rights-of-way. 


•  WatertxKlies  would  be  crossed  at  19 
locations  by  new  and  retirement 
construction.  One  of  these,  the  Pocatalico 
River,  has  been  designated  as  a  high  quality 
stream  and  is  over  1(X)  feet  wide  at  two 
proposed  wet  ditch  crossings. 

•  Construction  and  abandonment  activity 
would  disturb  23  wetlands. 

•  Cultural  resources  have  been  identified. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Enei^y  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426; 

•  Reference  Docket  No.  CP96-127- 
000; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Elizabeth  Secrest,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Room  72-50, 
Washington,  D.C.  20426;  and 

•  Man  your  comments  so  that  they 
will  be  received  in  Washington.  D.C.  on 
or  before  June  6, 1996. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  request  one  from  Ms.  Secrest 
at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  rfght  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  tiling  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived. 

Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 


Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Elizabeth  Secrest,  EA  Project  Manager, 
at  (202)  208-0918. 
Lin  wood  A.  Watson.  Jr., 
Acting  Secretary. 
[PR  Doc.  96-11050  Filed  5-2-96;  8:45  an^ 
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[FERC  Docket  No.  CP95-36-000:  PRPB 

Dociwt  No.  94-62-121»->JPM] 

Puerto  Rico  Planning  Board; 
EcoElectrica,  LP.;  Notice  of 
Availability  of  ttte  Final  Environmental 
Impact  Statement/Environmental 
Impact  Statement  for  ttie  Proposed 
EcoElectrica  LNG  Import  Temftinal  and 
Cogeneration  Project  in  Guayanilla, 
Puerto  Rico 

April  29,  1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC)  and  the 
Puerto  Rico  Planning  Board  (PI^B)  have 
prepared  this  joint  final  environmental 
impact  statement/environmental  impact 
statement  (FEIS/EIS)  on  the  natural  gas 
facihties  proposed  by  EcoElectrica,  L.P. 
(EcoElectrica)  in  the  above  dockets. 

The  FEIS/EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act  and  Puerto 
Rico's  law  requiring  an  EIS  under  the 
Puerto  Rico  Environmental  Quality 
Board  Regulations  (article  4|c|  of  Law 
No.  9).  The  FERC  and  PRPB  staffs 
conclude  that  approval  of  the  proposed 
project,  with  appropriate  mitigation 
measures  including  receipt  of  necessary 
permits  and  approvals,  would  have 
limited  adverse  environmental  impact. 
The  )oint  EIS  evaluates  alternatives  to 
the  proposal. 

The  joint  EIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  EcoElectrica  LNG  Import 
Terminal  and  Cogeneration  project, 
which  includes  the  following  facilities: 

•  A  marine  terminal  for  unloading 
liquefied  natural  gas  (LNG)  tankers,  two 
1,000,000-barrel  LNG  storage  tanks,  and 
an  LNG  vaporization  system. 

•  A  461-megawatt  (±10%)  electric 
cogeneration  facility  that  would  use  the 
vaporized  LNG  as  a  fuel  source.  The 
power  plant  facility  would  consist  of 
two  gas  turbines  fueled  by  natural  gas 
and  one  steam  generator.  The  gas 
turbines  could  also  use  propane  (LPG) 
as  a  secondary  fuel  and  low  sulfur 
number  2  oil  as  an  emergency  fuel. 

•  A  desalination  facility  that  could 
generate  up  to  4,000,000  gallons  of 
potable  water  per  day.  The  multistage 
flash  system  would  use  the  surplus  heat 
from  power  production  to  produce 
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freshwater.  The  power  plant  would 
require  up  to  1,000,000  gallons  per  day 
for  operating  needs.  The  surplus  would 
be  sold  for  public  use. 

•  Other  facilities  necessary  for  the 
op>eration  of  the  cogeneration  facility 
include  a  2.3-mile-long,  230-kilovolt 
(kV)  transmission  line  connecting  the 
plant  substation  to  an  existing  Puerto 
Rico  Electric  Power  Authority  (PREPA) 
substation;  a  3.5-mile-long,  8-inch- 
diameter  pipeline  to  supply  LPG  to  the 
cogeneration  facility;  a  2.0-mile-long, 
12-inch-diaineter  water  pipeline  for 
connecting  to  an  existing  offsite  water 
supply  or  to  outside  delivery  systems;  a 
1.2-mile-long  24-inch-diameter  natural 
gas  pipeline  stub;  and  a  1.1-mile-long, 
nominal  24-inch-diameter  natural  gas 
pipehne  to  serve  the  PREPA  Costa  Sur 
Power  Plant. 

The  joint  EIS  has  been  placed  in  the 
pubhc  files  of  the  FERC  and  is  available 
for  public  inspection  at: 

Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
NE,  Room  2E,  Washington,  DC  20426, 
(202)  208-1371 

Puerto  Rico  Planning  Board,  P.O.  Box 
41119,  Santurce,  Puerto  Rico  00940- 
1119,  (809)  727-4444 

Copies  have  been  mailed  to  Federal, 
Commonwealth,  and  local  agencies, 
public  interest  groups,  interested 
individuals,  public  libraries, 
newspapers,  and  parties  to  this 
proceieding. 

A  limited  number  of  copies  of  the 
joint  EIS  are  available  from  either: 

Mr.  Chris  Zerby,  Federal  Energy 
Regulatory  Commission,  Office  of 
Pipeline  Regulation,  Room  72-55,  888 
First  Street,  NE,  Washington.  EX: 
20426,(202)  208-0111 

Mrs.  Maria  Gordillo,  Puerto  Rico 
Planning  Board,  P.O.  Box  41119. 
Santurce,  Puerto  Rico  00940-1119, 
(809) 727-1444 

Additional  information  about  this 
project  is  available  from  Mr.  Chris 
Zerby,  FERC  EIS  Project  Manager,  at 
(202)  208-0111.  Information  concerning 
the  involvement  of  the  Puerto  Rico 
Planning  Board  can  be  obtained  from 
Mrs.  Maria  Gordillo.  PRPB  EIS  Project 
Manager,  at  (809)  727-4444. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  96-11052  Filed  5-2-96;  8:46  am] 
BILUNQ  COOC  SrU-OI-M 


[Docket  No.  CP96-69-000] 

NE  Hub  Partners,  LP.;  Notice  of  Intent 
To  Prepare  an  Environmental 
Assessment  for  the  Proposed  NE  Hub 
Tioga  Storage  Project  and  Request  for 
Comments  on  Environmental  Issues 

April  29,  1996. 

The  Staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission]  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  NE  Hub  Tioga 
Storage  Project. ^  This  EA  will  be  used 
by  the  Conunission  in  its  decision- 
making process  to  determine  whether  an 
envirormiental  impact  statement  is 
required  and  wheUier  or  not  to  approve 
the  project. 

Summary  of  the  Proposed  Proiect 

On  November  7, 1995,  NE  Hub 
Partners.  L.P.  (NE  Hub)  filed  an 
application  requesting,  among  other 
things,  authority  to  construct  and 
operate  a  high  deliverability  natural  gas 
salt  cavern  storage  facility.  In 
conjunction  with  the  storage  facilities, 
NE  Hub  said  that  it,  along  with  other 
partners,  intended  to  develop  a 
nonjurisdictional  commercial  salt 
business  and  possibly  other 
nonjurisdictional  business  ventures  at 
the  site  (i.e.  compressed  air  storage  for 
electric  generation  and  petroleimi 
storage).  The  project  involves  the 
construction  of  two  gas  storage  caverns 
with  a  capacity  of  up  to  3  billion 
standard  cubic  feet  per  cavern.  Leaching 
of  the  storage  caverns  in  the  existing 
underground  salt  formation  would 
require  the  withdrawal  of  2,400  gallons 
of  fresh  water  per  minute  from  the 
Cowanesque  Reservoir  over  about  28 
months.  After  the  water  is  pumped  from 
a  developing  cavern,  a  portion  of  the 
brine  water  would  be  injected  into  an 
underground  formation  through  brine 
disposal  wells  and  the  remainder  would 
be  shipped  out  by  railroad  cars  to  an 
evaporation  plant.  When  completed,  NE 
Hub  indicated  that  the  storage  caverns 
would  be  connected  to  pipelines  owned 
by  CNG  Transmission  Corporation 
(CNG),  Termessee  Gas  Pipeline 
Company  (Tennessee),  and  North  Perm 
Gas  Pipeline  Company  (North  Penn). 

In  its  application  and  subsequent 
responses  to  staff  data  requests,  NE  Hub 
has  said  that  it  intended  to  begin 
construction  of  certain  bringing 
facilities,  including  cavern  leaching 
wells,  brine  disposal  wells,  and  piping. 


in  June  1996,  prior  to  Commission 
action  on  its  certificate  application.  NE 
Hub  asserts  that  Commission 
jurisdiction  should  not  attach  until  the 
cavern  leaching  process  commences. 
Any  facilities  needed  to  start  that 
process  (ie.,  fr-esh water  intake  and  pump 
station;  freshwater  pipeline;  a  brining 
facility  consisting  of  pumps,  storage 
tanks,  injection  pumps,  booster  pumps, 
separators,  centrifuges  and  support 
facilities;  brine  pipeline;  cavern 
leaching  wells;  brine  disposal  wells;  and 
possibly  a  rail  loading  facility)  will  be 
built  prior  to  Commission  certification. 

We  intend  to  review  the 
environmental  impacts  of  the  following 
of  NE  Hub's  activities  which  involve 
construction  and  operation: 

•  Two  cavern  leaching/storage  wells  used  to 
leach  two  caverns  (first  cavern  available  for 
the  1997-1998  winter  beating  season  and 
the  second  cavern  available  for  the  1999- 
2000  winter  heating  season); 

•  Four  segments  of  26-inch-diameter 
transmission  pipeline  totalling  12.2  miles; 

•  7.1  miles  of  4-inch-diameter  Kiel  gas  lines: 

•  Approximately  2.5  miles  of  24-inch- 
diameter  gas  storage  pipeline; 

•  Three  meter  stations; 

•  Six  compressors  (18,750  horsepower  total) 
for  two  storage  caverns; 

•  Three  gas  heaters; 

•  A  methanol  injection  system; 

•  Two  gas  withdirawal  separators; 

•  One  dehydrator; 

•  Other  related  gas  facilities; 

•  A  freshwater  intake  pumping  station  at 
Cowanesque  Reservoir; 

•  2.2  miles  of  12-inch-diameter  freshwater 
pipeline  to  transport  water  to  the  brining 
operation; 

•  Three  brine  disposal  wells; 

•  Freshwater  injection  pumps; 

•  Freshwater  and  brine  holding  tanks; 

•  A  leaching  plant; 

•  Brine  pumps; 

•  19.2  miles  of  12-inch-diameter  water 
injection/brine  disposal  pi[>eline; 

•  Five  storage  tanks  for  process  fluids; 

•  A  rail  car  loading  system  to  ship  either  the 
brine  or  crystallized  salt;  and  potentially, 

•  An  unspecified  diameter/length  pipeline 
and  an  evaporate  plant  to  dispose  of  the 
brine  and  other  facilities  to  the  extent 
needed  for  brine  disp>08al. 

NE  Hud's  interconnections  with  CNG, 
Tennessee,  and  North  Penn  would 
require  the  construction  of  a  hot  tap. 
meter,  pressure  regulator,  valves,  and 
other  related  facilities  at  each  delivery 
site. 

The  general  location  of  the  project 
facilities  and  specific  locations  for  the 
know  facilities  on  new  sites  are  shown 
in  appendix  1.^ 


'  NE  Hub  Partners.  L.P.'s  application  was  filed 
with  the  Commission  under  section  7  of  the  Natural 
Gas  Act. 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  88a  First  Street, 
N.E..  Washington,  D.C.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Land  Requirements  for  Construction 

The  project  would  require  about  900 
acres  of  land.  The  proposed  gas 
pipelines  would  be  partly  built  adjacent 
to  existing  pipeline  or  electric 
transmission  line  rights-of-way  (ROW). 
The  construction  ROW  would  typically 
be  100  feet  wide  consisting  of  a  50-foot- 
wide  permanent  ROW  and  a  50-foot- 
wide  temporary  ROW.  The  construction 
ROW  would  serve  as  a  multiple  use 
ROW  comprising  gas  pipelines,  brine 
pipelines,  freshwater  pipelines,  and  fuel 
gas  pipelines  were  applicable. 
Following  construction,  the  disturbed    . 
area  would  be  restored  and  the  50  feet 
of  temporary  ROW  would  be  allowed  to 
revert  to  its  former  land  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

We  intend  to  use  but  not  duplicate 
work  of  other  agencies  to  the  greatest 
extent  possible.  The  water  intake  at  the 
Cowanesque  Reservoir  is  under  review 
by  the  U.S.  Army  Corps  of  Engineers, 
Bahimore,  Maryland  District  Office.  The 
leaching  process  and  subsurface  brine 
disposal  are  under  joint  jurisdiction  of 
the  U.S.  Environmental  Protection 
Agency  and  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP).  Land  disposal  permitting  is 
also  required  by  the  PADEP.  State  and 
local  government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and  wetlands 

•  vegatation  and  wildlife 

•  endangered  and  threatened  species 

•  Noise  impacts 

•  land  use 

•  cultural  resources 

•  hazardous  waste 


•  public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
NEHub. 

•  46  streams  would  be  crossed  and  some 
of  them  are  coldwater  fisheries  that  support 
trout 

•  58  wetlands  would  be  crossed  totalling 
about  30.8  acres. 

•  Federal  and  state-listed  threatened  or 
endangered  sptecies  may  be  affected. 

•  The  project  may  impact  cultural 
resources. 

•  Potential  land  disposal  of  2,200  cubic 
yards  of  solid  material  (brine  filter  cake)  may 
occur  from  the  brine  leaching  process  used 
to  develop  two  caverns.  The  brine  filter  cake 
may  be  mixed  into  the  top  2  feet  of  soil  and 
spread  over  9.4  acres. 

•  Noise  impacts  would  occur  to  nearby 
residences  from  the  operation  of  the 
compressor  station,  water  and  brine  pumping 
equipment,  well  drilling,  and  the  rail  car 
loading  station. 

•  A  pipeline  and  evaporation  plant  may  be 
constructed  that  would  be  associated  with 
the  potential  salt  business  at  an 
undetermined  location  near  the  project  area. 

The  list  of  issues  may  be  added  to, 
subtracted  from,  or  changed  based  on 
your  comments  and  our  analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposal,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 


instructions  below  to  ensure  that  your 
comments  are  received  and  property 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E., 
Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP96-53- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
John  Wisniewski,  EA  Projecl  Manager. 
Federal  Ener^gy  Regulatory-  Commission; 
888  First  St.,  N.E..PR-ll'2, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  May  28,  1996. 

If  you  wish  to  receive  a  copy  of  the  EA. 
you  should  request  one  from  Mr. 
Wisniewski  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  rig^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
John  Wisniewski,  EA  Project  Manager, 
at (202)  208-1073. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary 
[PR  Doc.  96-1 1065  Filed  5-2-96:  8:45  ami 

BILLING  CODE  C717-01-M 


[Docket  No.  CP96-67-000] 

Northern  Natural  Gas  Company;  Notice 
of  Availability  of  the  Environmental 
Asses$n>ent  for  the  Proposed  1996 
Zone  EF  Expansion  Project 

April  29.  1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
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environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Northern  Natural  Gas  Company 
(Northern)  in  the  above- referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Northern  wants  to  expand  the 
capacity  of  its  facilities  in  Minnesota 
and  Wisconsin  to  transport  an 
additional  46.  400  million  British 
thermal  units  per  day  of  natural  gas  to 
six  local  distribution  companies. 
Northern  seeks  authority  to: 

•  Abandon  the  10,600-horsepower 
(hp)  Owatonna  Compressor  Station  in 
Steele  County.  Minnesota  and  construct 
and  operate  a  new  10,600-hp  Fairbault 
Compressor  Station  in  Rice  County. 
Minnesota; 

•  Extend  its  30-inch-diameter  C-line 
Extension  by  about  2.24  miles  in 
Washington  County,  Minnesota; 

•  Increase  the  capacity  of  -ts  Elk  River 
system  by  extending  the  existing  20- 
inch-diameter  Elk  River  Loop  in  two 
areas  for  a  total  of  about  3.30  miles  in 
Anoka  County,  Minnesota; 

•  Construct  about  14.52  miles  of  6- 
inch-diameter  tie-over  connecting  the 
Paynesville  and  the  Watkins 
branchlines  in  Steams  County, 
Minrtesota; 

•  Install:  (a)  about  3.07  miles  of  4- 
inch-diameter  St.  Michael  Loop  in 
Wright  County,  Minnesota;  (b)  about 
5.01  miles  of  8-inch-diameter  Princeton 
Loop  in  Mi  lie  Lacs  and  Sherburne 
counties,  Minnesota;  and  (c)  about  1.96 
miles  of  4-inch-diameter  Monticello 
Loop  in  Wright  County,  Minnesota; 

•  Modify  three  meter  stations  in 
Anoka  County,  Minnesota  and  two 
meter  stations  in  Wright  County, 
Minnesota;  and 

•  Modify  a  meter  station  in  St.  Croix 
County,  Wisconsin  and  a  meter  station 
in  Buffalo  County,  Wisconsin. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E., 
Washington.  DC  20426.  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  loc^l  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Robert  Kopka, 
Environmental  Project  Manager, 


Environmental  Review  and  Compliance 
Branch  I,  Office  of  Pipeline  Regulation, 
PR-11.1,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208-0282. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP96-57- 
000,  and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington,  DC  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  May  28,  1996,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
i;omments  should  also  be  sent  to  Mr. 
Robert  Kopka,  Environmental  Project 
Manager,  at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  Hmitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  fi"om  Mr.  Robert 
Kopka,  Environmental  Project  Manager. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

jFR  Doc.  9e-11053  Filed  5-2-96;  8:45  ami 
BILLING  CODE  C717-01-M 


Notice  of  Application  for  Major  New 
License 

April  29.  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  1984-056. 

c.  Date  filed:  January  25,  1996. 

d.  Applicant:  Wisconsin  River  Power 
Company. 

e.  Name  of  Project:  Petenwell-Castle 
Rock  Project. 

f.  Location:" On  the  Wisconsin  River  in 
Adams,  luneau,  and  Wood  Counties, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Richard  L. 
Hilliker,  President,  Wisconsin  River 
Power  Company,  P.O.  Box  8050, 
Wisconsin  Rapids.  WI  54495,  (715)  422- 
3722. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

i.  Comment  Date:  July  1,  1996. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  El. 

1.  Description  of  Project:  The 
constructed  project  consists  of  the 
following  developments: 

Petenwell  Development 

(1)  the  Petenwell  Dam  consists  of  a 
series  of  dams  and  dikes  15,505  feet 
long  and  approximately  38  feet  high;  (2) 
an  impoundment  having  a  surfac^e  area 
of  25,180  acres,  with  a  storage  capacity 
of  495,000  acre-feet  at  normal  water 
surface  elevation  of  923.9  feet  msl;  (3) 
an  intake  structure;  (4)  a  powerhouse 
having  4  generating  units  having  a  total 
installed  capacity  of  20-MW;  (5)  a 
transmission  line;  and  (6)  appurtenant 
facilities. 

Castle  Rock  Development 

(1)  the  Castle  Rock  Dam  consist  of  a 
series  of  dams  and  dikes  19,374  feet 
long  and  approximately  30  feet  high;  (2) 
an  impoundment  having  a  surface  area 
of  14,900  acres  and  storage  capacity  of 
136,000  acre-feet  at  normal  water 
surface  elevation  of  881.9  feet  msl;  (3) 
an  intake  structure;  (4)  a  powerhouse 
having  5  generating  units  having  a  total 
installed  capacity  of  15-MW;  (5)  a 
transmission  line;  and  (6)  appurtenant 
facilities. 

No  additional  capacity  is  being 
proposed  for  this  project  under  this  new 
license. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  for  sale  to  Wisconsin 
River  Power  Company's  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  North  Capitol  Street.  Washington, 
D.C.,  20426,  or  by  calling  (202)  208- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at  Mr. 
Richard  L.  Hilliker,  President, 
Wisconsin  River  Power  Company,  P.O. 
Box  8050,  Wisconsin  Rapids,  WI  54495, 
(715) 422-3722. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 


motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ^ady  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing.the  original  and  the 
nimiber  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  96-11059  Filed  5-2-96;  8:45  am) 
BILUNQ  COM  1717-01-M 


Notice  of  AppliQation  for  Conduit 
Exemption 

April  29. 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  11572-000. 

c.  Date  filed:  February  8, 1996. 

d.  Applicant:  Roosevelt  Water 
Conservation  District. 

e.  Name  of  Project:  RWCD  Conduit. 

f.  Location:  On  the  RWCD  irrigation 
conduit,  near  Mesa  Qty,  in  Maricopa 
County,  Arizona. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791{a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael  O. 
Leonard,  General  Manager,  Roosevelt 
Water  Conservation  District,  P.O.  Box 
100,  Higley,  AZ  85235. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Deadline  Date  for  Protests, 
Interventions,  Terms  and  Conditions: 
June  21, 1996. 

k.  Status  of  Environmental  Analysis: 
This  appUcation  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

1.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
bifurcation  attached  to  the  applicant's 
existing  irrigation  conduit;  (2)  a  100- 
foot-long,  42-inch-diameter  penstock; 
(3)  a  powerhouse  containing  one 
generating  unit  vn\h  a  capacity  of  860 
kW  and  an  average  annual  generation  of 
6,885  MWh. 

m.  Purpose  of  Project:  Project  power 
would  be  used  by  the  applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
B,  andD4. 

A2.  Development  Application — Any 
quahfied  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  appUcation. 
Submission  of  a  tiqiely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A9.  Notice  of  intent— A  nbtice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  this  particular 
application. 

D4.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  dir«:ts,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  appUcation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  AU  reply 
conunents  must  be  filed  with  the 
Commission  vnthin  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary' 
circimistances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 
the  project  number  of  the  appUcation  to 
which  the  filing  resp>onds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  j)erson  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulaton.' 
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Commission,  888  First  Street.  N.E.. 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  96-11060  Filed  5-2-96;  8:45  am] 
BJLUNQ  COOe  (TIT-OI-M 

[Docket  No.  CP90-1 777-008.  et  al.] 

TransColorado  Gas  Transmission 
Company,  et  al.;  Natural  Gas 
Certificata  Filings 

April  26.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  TransColorado  Gas  Transmission 
Company 

(Docket  No.  CP90-1 777-008) 

Take  notice  that  on  April  23.  1996. 
TransColorado  Gas  Transmission 
Company  (TransColorado),  12055  West 
2nd  Place.  Lakewood.  Colorado  80228 
filed  in  Docket  No.  CP90-1 777-008  a 
petition  to  amend  the  existing 
authorization  issued  in  Docket  Nos. 
CP90- 1777-000,  CP90-1 777-001.  and 
CP90-1 777-006  pursuant  to 'Section  7(c) 
of  the  Natural  Gas  Act.  to  phase 
construction  of  the  project  and  to 
establish  Phase  I  initial  rates,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

On  June  3.  1994.  TransColorado  was 
authorized  in  Docket  Nos.  CP90-1777- 
000.  CP9O-1777-O01.  and  CP90-1777- 
006  (the  June  order)  to  construct  and 
operate  a  new  pipeline  system 
extending  from  an  interconnection  with 
Questeir  Pipeline  Company  in  northwest 
Colorado  to  interconnections  with  El 
Paso  Natural  Gas  Company  (El  Paso). 
Transwestem  Pipeline  Company 
(Transwestem),  and  Public  Service 
Company  of  New  Mexico  (Pubhc 
Service)  in  the  San  Juan  Basin  of 
northern  New  Me.xico.  Specifically. 
TransColorado,  then  a  partnership 
including  affiliates  of  Questar,  Public 
Service  Company  of  Colorado  and  KN 
Energy  Company,  was  authorized  to 


construct  and  operate  311  miles  of  22- 
inch  and  24-inch  pipeline,  two 
compressor  stations  with  a  total 
horsepower  of  10,150,  and  various 
metering  and  associated  facilities  from 
the  Big  Hole  area  of  Rio  Blanco  County, 
Colorado  to  a  terminus  in  San  Juan 
County,  New  Mexico.  The  June  order 
also  authorized  initial  rates. 

TransColorado  states  that  since  the 
June  order  there  have  been  a  number  of 
developments  affecting  the  project. 
First,  an  affiliate  of  El  Paso  has 
purchased  the  partnership  interest 
formerly  held  by  an  affiliate  of  Public 
Service  Company  of  Colorado.  '  Second, 
TransColorado  has  reevaluated  the 
scope  and  timing  of  the  project  to  reflect 
current  market  considerations. 
TransColorado  states  that  as  a  direct 
result  of  recent  marketing  e^orts  for  its 
pipeline  system,  it  has  identified  several 
producers  in  the  San  Juan  Basin  which 
would  benefit  from  the  construction  of 
the  TransColorado  system  on  a  phased 
basis.  These  San  Juan  Basis  producers, 
it  is  indicated,  are  situated  in  close 
proximity  to  a  proposed  natural  gas 
processing  plant  to  be  known  as  the 
Coyote  Gulch  Treating  Plant,  which  will 
be  located  in  La  Plata  Co'onty,  Colorado, 
approximately  2.5  miles  from  the 
southern  segment  of  the  proposed 
TransColorado  system.  TransColorado 
states  that  these  producers  currently 
have  no  outlet  for  production  located  in 
the  surroimding  Red  Cedar  producing 
area  since  gas  volumes  being  produced 
are  already  capacity  constrained  at  the 
existing  Arkansas  Loop  Plant. 
Construction  of  the  Coyote  Gulch 
Treating  Plant  will  therefore  provide 
producers  in  the  area  with  additional 
natural  gas  treating  capacity  which  is 
desired.  It  is  stated  that  the  Coyote 
Gulch  Plant  will  have  a  design  capacity 
of  up  to  120,000  Mcf  per  day  (Mcfd)  to" 
remove  CO  2  and  to  dehydrate  gas. 
TransColorado  states  that  by  phasing  the 
project,  it  believes  it  will  be  able  to 
secure  definitive  transportation 
commitments  from  many  of  the  area 
producers. 

To  implement  the  restructured 
project.  TransColorado  seeks  to  amend 
its  existing  certificate  authorization  to 
phase  the  project.  For  Phase  I, 
TransColorado  proposes  to  construct 
and  operate: 

(1)  2.5  miles  of  1"  pipeline  and 
appurtenances,  from  the  proposed 
Coyote  Gulch  Treating  Plant  in  La  Plata 
County.  Colorado  to  an  interconnection 
with  TransColorado  s  proposed  24-inch 


mainline  in  San  Juan  County,  New 
Mexico.2 

(2)  22.5  miles  of  24-inch  pipeline 
extending  Erom  a  point  of 
interconnection  with  the  above  2.5-mile 
pipeline  in  San  Juan  County,  New 
Mexico  to  a  point  of  interconnection 
with  the  existing  34-inch  and  42-inch 
pipelines  of  El  Paso  at  Valve  O  in  the 
discharge  side  or  the  Blanco  Plant  in 
San  Juan  Coimty,  New  Mexico. 

TransColorado  states  that  it  has 
executed  a  transportation  service 
agreement  with  Red  Cedar  for  75,000 
Mcfd  of  firm  transportation  capacity  on 
the  Phase  I  facihties.  TransColorado 
states  that  the  estimated  cost  of  the 
Phase  I  portion  of  the  project  is 
$14,119,320.  TransColorado  proposes 
the  following  Phase  I  maximimi  initial 
rates. 

Reservation  Charge: 

$1.54321  per  dekatherm 
Usage  Charge  (firm): 

S0.0322  per  dekatherm 
Usage  Charge  (interruptible): 

50.0322  per  dekatherm 
Unauthorized  Overrun  Charge: 

50.644  per  dekatherm 

TransColorado  states  that  the 
proposed  Phase  I  rates  will  recover  the 
cost  of  service  for  the  Phase  I  facilities, 
assuming  a  design  capacity  of  120,000 
Mcfd.  TransColorado  asserts  that  it  will 
be  at  risk  for  any  undersubscription  of 
the  available  capacity  if  all  capacity  is 
not  contracted  on  a  firm  basis  by  the 
time  TransColorado  commences  service. 
TransColorado  explains  that  the  design 
of  the  rates  for  the  Phase  I  facilities 
conforms  to  the  June  order  and  the 
October  18.  1994,  rehearing  order  as  to, 
among  other  things,  stipulated  load 
factors,  capital  structures,  and  use  of  the 
"Ozark"  methodology.  TransColorado 
states  that  the  only  items  which  have 
been  adjusted  are  an  increase  in  the 
federal  income  tax  rate  and  a  change  in 
property  taxes  to  include  only  the  state 
of  New  Mexico. 

Comment  date:  May  17,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP96-262-001 ) 

Take  notice  that  on  April  22,  1996, 
Texas  Gas  Transmission  Company 
(Texas  Gas).  P.O.  Box  20008, 
Owensboro,  Kentucky  42304.  filed  in 
Docket  No.  CP96-262-001  an 


'  Kor  purposes  of  the  Phase  I  portion  of  the 
proiecl.  the  partnership  will  consist  of  )ust  two 
partners.  K.N  TransColorado.  Inc.  and  El  Paso 
TransColorado  Company. 


•  TransColorado  asserts  that  the  2.S-mile  facility 
could  be  constructed  as  an  eligible  gas  supply 
facility  under  Section  157.208(a)  of  the 
Commission's  Regulations  in  accordance  with 
TransColorado's  Subpart  F  blanket  certiPicate. 
However,  as  a  convenience,  TransColorado  has 
sought  authority  to  construct  the  facility  in  this 
docket. 


amendment  to  its  request  filed  on  March 
19,  1996,  pursuant  to  Sections 
157.205(b)  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  for  authorization  to  add  a  new 
delivery  point  in  Henderson  County, 
Kentucky,  to  serve  Western  Kentucky 
Gas  Company  (Western),  a  local 
distribution  company,  under  Texas  Gas' 
blanket  certificate  issued  in  Docket  No. 
CP82-407-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas'  original  request  of  March 
19,  1996,  request  authority  to  construct 
and  operate  a  new  delivery  point  on 
Texas  Gas'  Slaughters-Evansville  10- 
inch  Line  in  Henderson  County, 
Kentucky,  to  enable  Western  to  render 
natural  gas  service  to  a  new  customer, 
Hudson  Foods,  Inc.  (Hudson-Sebree 
Delivery  Point).  Such  request  was 
noticed  on  March  22,  1996,  with  the 
required  45-day  notice  period  expiring 
on  May  6,  1996. 

Texas  Gas  states  that  Hudson  Foods, 
Inc.  (Hudson),  has  constructed  a 
protein/processing  poultry  plant  outside 
of  Sebree,  Kentucky,  for  which  Western 
requested  the  delivery  tap  from  Texas 
Gas,  which  is  the  subject  of  the  instant 
Inquest.  According  to  Western  and 
Hudson,  construction  on  the  plant  site 
has  proceeded  ahead  of  schedule  and 
the  plant  site  will  be  ready  to  receive 
natural  gas  service  by  Monday,  April  22, 
1996.  Texas  Gas  further  states  that 
Hudson  has  represented  that  a  delay  in 
Hudson's  plant  operations  due  to  lack  of 
natural  gas  service  could  potentially 
impact  hundreds  of  jobs  and  create 
financial  hardship  not  only  for  Hudson 
but  "many  of  its  employees.  '  Texas  Gas 
states  that  for  this  reason  Western 
requested  that  upon  receipt  of  the 
necessary  environmental  clearances  that 
Texas  Gas  proceed  as  quickly  as 
possible  to  construct  the  delivery  point 
pursuant  to  the  authority  of  Section  311 
of  the  Natural  Gas  Policy,  but  that  Texas 
Gas  continue  to  pursue  the  authority  to 
operate  the  point  pursuant  to  its  blanket 
certificate  issued  under  Section  7  of  the 
Natural  Gas  Act.  Texas  Gas  states  that  it 
received  environmental  clearances  on 
April  18,  1996. 

By  this  amendment,  Texas  Gas  states 
that  it  hereby  seeks  authority  to  operate 
the  Hudson-Sebree  Delivery  Point  under 
the  authority  of  its  blanket  certificate 
issued  under  Section  7  of  the  Natural 
Gas  Act. 

Comment  date:  June  10,"  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Northwest  Pipeline  Corporation 

(Docket  No.  CP96-275-001J 

Take  notice  that  on  April  18, 1996, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP96-275-001  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  abandon 
obsolete  facilities  and  to  construct  and 
operate  replacement  facilities  at  the 
Filer  Meter  Station  in  Twin  Falls 
County,  Idaho  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  amend  its 
filing  in  Docket  No.  CP96-275-000.  In 
that  filing  Northwest  proposed  to 
replace  the  existing  obsolete  two  1-inch 
regulators  with  two  new  1-inch 
regulators  and  the  existing  2-inch 
positive  displacement  meter  with  a  new 
2-inch  turBine  meter  and 
appurtenances. 

Northwest  states  that  due  to 
mechanical  problems  that  they  have 
been  experiencing  with  2-inch  turbine 
meters  Northwest  now  proposes  to 
install  a  new  3-inch  turbine  meter  as  a 
replacement.  As  a  result  of  this  change 
the  maximum  design  capacity  of  the 
meter  station  will  increase  to 
approximately  1,550  Dth  per  day. 
Northwest  states  that  all  other  pertinent 
information  as  stated  in  Docket  No. 
CP96-275-000  remains  accurate  as 
previously  filed. 

Comment  date:  June  10, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Gas  Transport,  Inc. 

(Docket  No.  CP96-309-O001 

Take  notice  that  on  April  10,  1996, 
Gas  Transport,  Inc.  (GTI)  filed  an 
application  in  Docket  No.  CP96-309- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  and  Subpart  A  of  Part 
157  of  the  Commission's  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  it  to  replace  an 
existing  compressor  and  install  and 
operate  a  new  compressor  and  the 
necessary  facilities  on  its  transmission 
line,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

GTI  proposes  to  install  a  115 
horsepower  compressor  and  the 
necessary  regulation  facilities  on  its 
transmission  line  in  Wood  County,  West 


Virginia.  GTI  states  that  these  facilities 
will  enable  it  to  more  effectively  serve 
its  market  demand  and  reduce  its  cosl- 
of-service  to  its  customers.  The 
estimated  costs  associated  with  this 
proposal  will  amount  to  $222,250.  GTI 
will  recover  the  costs  through  internally 
generated  funds. 

In  addition,  GTI  seeks  authorization 
to  remove  a  360  horsepower  compressor 
on  its  existing  facilities  and  replace  the 
unit  with  a  115  horsepower  compressor. 
The  removal  and  replacement  of  the 
existing  compressor  is  in  Washington 
County,  Ohio.  The  estimated  costs 
associated  with  this  proposal  will 
amount  to  $166,000.  GTI  will  recover 
the  costs  for  this  facility  through 
internally  generated  funds. 

Comment  date:  May  17,  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Texas  Eastern  Transmission 
Corporation,  Southern  Natural  Gas 
Company 

(Docket  No.  CP96-332-0001 

Take  notice  that  on  April  17.  1996. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston,  Texas  77251-1642  and 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  herein  referred  to 
as  Applicants,  filed  in  Docket  No. 
CP96-332-000,  a  joint  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  for  an  order 
granting  permission  and  approval  to 
abandon  two  exchange  and 
transportation  agreements  between  the 
Applicants,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  state  that  the  exchange 
and  transportation  agreements  are 
governed  by  Rate  Schedules  X-38  and 
X-87  for  Texas  Eastern  and  X-13  and 
X-39  for  Southern.  Applicants  further 
state  that  the  exchange  and 
transportation  agreements  are  no  longer 
needed  to  exchange  gas  on  an 
emergency  basis  and  the  facilities  will 
no  longer  be  utilized. 

Comment  date:  May  17,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  ANR  Pipeline  Company 

[Docket  No  CP96-337-0O0| 

Take  notice  that  on  April  18.  1996. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit.  Michigan 
48243,  filed  an  abbreviated  application 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  a  revised 
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storai^e  field  boundary  for  its  Loraed 
Storage  Field  located  in  Lake  and 
Osceola  Counties,  Michigan,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Section  157.7  of  the  Federal  Energy 
Regulatory  Commission's  Regulations, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspe<:tion. 

ANR  states  that  is  requesting  approval 
of  the  proposed  storage  field  boundary 
because  there  has  been  a  gradual 
expansion  of  the  storage  reservoir  over 
the  years,  and  the  grant  of  authority 
sought  will  help  ANR  to  acquire, 
through  eminent  domain  if  neces.sary, 
the  property  it  needs  to  protect  the 
integrity  of  the  Loreed  Storage  Field  and 
the  gas  stored  therein.  ANR  also  states 
that  approval  of  the  proposed  boundary 
of  Loreed  Storage  Field  will  not  increase 
the  storage  capacity  or  the  deliverability 
of  the  field.  ANR  estimates  that  the  cosi 
of  storage  and  mineral  rights  will  be 
$357,125. 

Comment  date:  May  17,  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Nor  Am  Gas  Transmission  Company 

[Docket  No.  CP96-342-O00| 

Take  notice  that  on  April  22,  1996. 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street.  Houston. 
Texas  77002.  filed  in  Docket  No.  CP96- 
342-000  an  application  pursuant  to 
Se«:tion  7(r)  of  the  Natural  Gas  Act  to 
continue  operating  the  Dunn  junction 
compressor  station  in  Logan  (lounty, 
Arkansas,  ail  as  more  fully  set  forlh  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  states  that  on  July  23.  1987,  in 
Docket  No.  CPa7-»5H,  NGT  filed  an 
applic:ation  to  certificate,  among  other 
thmgs,  existing  facilities  that  were 
originally  iionstructed  and  operated  as 
non-jurisdit:tional  intrastate  facilities. 
NGT  further  states  that  on  |une  H,  19H9, 
the  Commission  issued  an  order 
authorizing  the  continued  operation  of 
these  facilities,  however,  although  the 
need  for  certification  for  the  Dunn 
[unction  compressor  station  was 
described  in  the  body  of  the  1987 
application,  due  to  un  iulministrative 
oversight.  Dunn  {unction  was  not 
specifi<;ally  highlighted  as  a  facility 
rt'quiring  certification  on  the  exhibits 
ac  tiompanying  the  application 
Therefore,  in  order  to  prevent  any 
ambiguitv  as  to  the  status  of  the  Dunn 
[unction  comprt^ssor  station,  NCiT 
requests  an  order  authorizing  the 
(operation  of  the  station  as  a 
jurisdictional  facility. 


Comment  date:  May  17,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington,  DC.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
b^  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  pro<:eeding.  Any  person  wishing 
to  bet:ome  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
(Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnet:essary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
(Commission,  file  pursuant  to  Rule  214 
of  the  (Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  .Section  157.205  of  the  Regulations 
un  Ivr  the  Natural  Gas  Act  (18  CFR 
l."i7.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefr)rv;.  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
(lay  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
aliowtid  for  filing  a  protest,  the  instant 
re<{uest  shall  be  treated  as  an 


application  for  authorization  pursuant 

to  Section  7  of  the  Natural  Cias  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  96-10990  Filed  5-2-96;  8:45  am) 
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[Docket  No.  PL94-4-001] 

Pricing  Policy  For  New  and  Existing 
Facilities  Constructed  by  Interstate 
Natural  Gas  Pipelines;  Order  Denying 
Rehearing 

Issued:  April  29. 1996. 

On  May  31.  1995,  the  Commission 
issued  a  Statement  of  Policy  (Policy 
Statement)  on  the  approach  the 
Commission  intended  to  follow  in 
establishing  rates  for  new  construction 
of  pipeline  facilities.'  The  Policy 
Statement  focused  on  whether  projects 
would  be  priced  on  a  roUed-in  basis 
(rolling-in  the  expansion  costs  with  the 
existing  facilities)  or  an  incremental 
basis  (establishing  separate  cost-of- 
services  and  separate  rates  for  the 
existing  and  expansion  facilities).  The 
Policy  Statement  provided  that  a 
preliminary  determination  of  rate  design 
would  be  made  when  the  pipeline  filed 
its  certificate  application  for  the  project. 
Fourteen  parties  seek  rehearing  and 
clarification  of  the  Policy  Statement.^ 

Summary  of  the  Requests  for  Rehearing 
and  Clarification 

Some  parties  contended  the  Policy 
Statement  did  not  adopt  a  suRiciently 
strong  presumption  in  favor  of  roUed-in 
rates.  CXhers  raised  questions  about  how 
the  presumption  will  operate,  i.e.,  is  it 
a  bright-line  test,  how  will  the  rate 
impact  be  determined  in  specific  cases, 
and  how  thoroughly  will  the 
Commission  review  projects  that  meet 
the  presumption?  The  parties  also  raised 
questions  about  how  the  Commission 
will  weigh  the  system-wide  benefits 
against  the  rate  impact.  In  particular, 
some  parties  suggested  the  Commission 
should  not  consider  several  of  the  types 
of  system-wide  benefits  which  the 
Commission  identified  in  the  Policy 
Statement. 

The  parties  similarly  raised  questions 
about  how  the  Commission  will 


'  Pricing  Policy  For  New  And  Existing  Facilities 
C^onslruried  Bv  Inierslate  Natural  Gas  Pipelines.  71 
FERC  161,241  (1995) 

-  Al'jerta  Department  of  Energy:  American  Forest 
and  Paper  Association;  Fuel  Managers  Association; 
CJreal  Ijkes  Gas  Transmission  Limited  Partnership: 
)M("  Power  Projects;  Midland  Cogeneration  Venture 
Limited  Partnership:  Natural  Gas  Supply 
As.sociation:  Northern  Illinois  Gas  Company:  Public 
Service  Electric  and  Gas  Company;  Selkirk  Cogen 
Partners.  LP..  IJGI  Utilities.  Inc.;  United 
Distribution  Companies;  Viking  Gas  Transmission 
Company.  Washington  Natural  Gas  Company. 


determine  whether  mitigation  of  rate 
imp>act  is  needed  and  bow  the 
mitigation  will  be  done.  Some  argued 
that  no  mitigation  is  needed  when  the 
benefits  are  proportionate  to  the  rate 
impact,  while  others  argued  mitigation 
should  apply  in  every  instance  when 
the  rate  impact  exceeds  5%. 

Finally,  the  parties  raised  questions 
about  the  procedures  for  addressing  rate 
design  questions  in  certificate 
proceedings.  They  requested 
clarification  as  to  the  role  of  shippers  in 
the  certificate  proceedings,  such  as 
whether  the  shippers  will  be  able  to 
present  evidence  opposing  the 
pipelines'  proposed  rate  design.  They 
also  raised  questions  about  how  the 
declaratory  order  will  be  applied  in 
subsequent  rate  cases  under  section  4  of 
the' Natural  Cias  Act  when  pipelines 
propose  roUed-in  pricing. 

Discussion 

The  purpose  of  the  Policy  Statement 
was  to  provide  the  industry  with 
guidance  on  the  criteria  the  Commission 
would  apply  when  evaluating  rate 
design  for  new  pipeline  construction 
and  to  establish  the  procedures  for 
making  this  analysis.  In  the  Policy 
Statement,  the  Commission 
contemplated  that  the  resolution  of 
pricing  methodology  would  take  place 
in  individual  proceedings  based  on  the 
facts  and  circimistances  of  the  project  at 
issue. 3  The  Commission  finds  that  the 
issues  raised  in  the  rehearing  requests 
generally  are  not  susceptible  to  a  generic 
resolution,  but  need  to  be  considered  in 
the  context  of  a  specific  filing.  Indeed, 
since  issuing  the  Policy  Statement,  the 
Commission  has  addressed  some  of 
these  issues  in  individual  cases.'' 
Accordingly,  the  Commission  declines 
to  consider  the  issues  raised  in  the 
requests  for  rehearing  and/or 
clarification  in  this  docket,  but  will 
consider  such  issues  and  arguments  in 
the  specific  cases  in  which  they  apply. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  96-11047  Filed  5-2-96;  8:45  ami 
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'71  FERC  at  61.915. 

*  See.  e.g.,  CNG  Transmission  Company,  74  FERC 
1  61,073  (1996);  Paiute  Pipeline  Company.  74  FERC 
1  61.049  (1996);  Northwest  Pipeline  Company.  73 
FERC  1  61.353  (1995),  rehg  denied.  75  FERC  1 
61.008  (1996):  El  Paso  Natural  Gas  Company,  73 
FERC  1  61.352  (1995);  Southern  Natural  Gas 
Company,  73  FERC  1  61.085  (1995);  Texas  Eastern 
Transmission  Corporation.  73  FERC  1  61.012 
(1995). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-54e9-1] 

Environnf>ental  Impact  Statenwnts; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  (General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  April  22, 1996 
through  April  26, 1996  pursuant  to  40 
CFR  1506.9, 

nS  No.  960190.  DRAFT  EIS.  FHW, 
WI,  Burlington  Bypass  State  Trunk 
Highway  Project,  Construction,  from 
WI-36,  WI-11  and  WI-83,  Funding  and 
COE  Section  404  Permit,  City  of 
Burlington,  Racine  and  Walworth 
Counties,  WI,  Due:  June  24, 1996, 
Contact:  Richard  Madrzak  (608)  829- 
7510. 

EIS  No.  960191.  FINAL  EIS,  BLM,  CA, 
Clear  Creek  Management  Area,  Land 
and  Resource  Management  Plan 
Amendment,  Implementation,  San 
Benito  and  Fresno  Counties,  CA,  Due: 
June  03, 1996,  Contact:  Meg  Pearson 
(408) 637-8183. 

EIS  No.  960192.  FINAL  EIS.  FAA.  NY, 
Syracuse  Hancock  International  Airport, 
Land  Acquisition  and  Construction  of 
Runway  10  L-28R,  Funding  and  Airport 
Layout  Plan  Approval,  Onondaga 
County,  NY,  Due:  June  03,  1996, 
Contact:  Frank  Squeglia  (718)  553-3325. 

EIS  No.  960193.  DRAFT  EIS,  COE,  NJ. 
Absecon  Island  Interim  Feasibility 
Study,  Storm  Damage  Reduction, 
Brigantic  Inlet  to  Great  Egg  Harbor  Inlet, 
Atlantic  County,  NJ,  Due:  June  25,  1996, 
Contact:  Ltc.  Robert  Magnifico  (215) 
656-6555. 

EIS  No.  960194.  DRAFT  EIS,  FHW. 
FL,  Port  of  Miami  Tunnel  and  Access 
Improvements,  1-395  via  MacArthur 
Causeway  Bridge,  Dade  County,  FL, 
Due:  June  17, 1996,  Contact:  J.  R 
Skinner  (904)  942-9582. 

EIS  No.  960195,  FINAL 
SUPPLEMENT.  COE.  CA,  Richmond 
Harbor  Deep  Draft  Navigation 
Improvements,  Updated  and  Additional 
Information,  to  Improve  Navigation 
Efficiency  into  the  Potrero,  San 
Francisco  Bay.  Contra  Costa  County, 
CA,  Due:  June  03,  1996.  Contact:  Linda 
Ngim  (415)  744-3341. 

EIS  No.  960196.  DRAFT  EIS,  USN, 
United  States  Navy  Shipboard  Solid 
Waste  Disposal,  Implementation, 
MARPOL  Special  Areas:  Designation 
Baltic  Sea,  North  Sea,  Wilder  Caribbean, 
Antarctic  Ocean,  Mediterranean  Sea, 
Black  Sea  and  Red  Sea,  Gulf  Regions: 
Persian  Gulf  and  Gulf  of  Oman,  Due: 
June  17,  1996,  Contact:  Robert  K. 
Ostermueller  (610)  595-0759. 


EIS  No.  960197.  FWAL 
SUPPLEMENT,  IBR.  NM.  CO,  Animas- 
La  Plata  Project,  Additional  Information 
concerning  Agricultural,  Municipal  and 
Industrial  Water  Supplies,  Animas  and 
La  Plata  Rivers,  San  Juan  County,  NM 
and  La  Plata  and  Montezuma  Counties, 
CO,  Due:  June  03, 1996,  Contact:  Ken 
Beck (970) 385-8558. 

EIS  No.  960198.  FINAL  EIS.  DOE, 
NM,  Medical  Isotopes  Production 
Project  (MDPP),  Establishment  and 
Production  of  a  Continuous  Supply  of 
Molybdenum-99  and  Related  Isotopes, 
Bernalillo  County.  NM,  Due:  June  03. 
1996,  Contact:  Wade  Carroll  (301)  903- 
7731. 

EIS  No.  960199,  FINAL  EIS.  USN. 
WA,  Disposal  of  Decommissioned. 
Defueled  Cruiser,  Ohio  Class  and  Los 
Angeles  Class  Naval  Reactor  Plants,  Site 
Selection,  U.S.  Department  of  Energy's 
Hanford  Site,  Benton,  Franklin  and 
Grant  Counties  or  Puget  Sound  Naval 
Shipyard.  Bremerton,  WA,  Due:  June  03, 
1996,  Contact:  John  Gordon  (360)  476- 
7111. 

EIS  No.  960200,  FINAL  EIS,  DOE. 
WA,  Adoption — Disposal  of 
Decommissioned.  Defueled  Cruiser. 
Ohio  Class  and  Los  Angeles  Class  Naval 
Reactor  Plants.  Site  Selection,  U.S. 
Department  of  Energy's  Hanford  Site, 
Benton,  Franklin  and  Grant  Counties  or 
Puget  Sound  Naval  Shipyard, 
Bremerton,  WA,  Due:  June  03.  1996. 
Contact:  Paul  F.X.  Dunigan  (509)  376- 
6667. 

The  U.S.  Department  of  Energy  (DOE), 
has  adopted  the  U.S.  Department  of  the 
Navy's  FEIS  #960199.  filed  with  the 
Environmental  Protection  .Agency  on 
04-26-96.  DOE  is  a  cooperating  agency 
on  this  project.  Recirculation  of  the 
document  is  not  necessary  under 
Section  1506.3(c)  of  the  Council  on 
Environmental  Quality  Regulations. 

Amended  Notices 

EIS  No.  960007,  DRAFT  EIS,  GSA. 
DC.  Central  and  West  Heating  Plants 
(CHP/WHP)  Construction  and 
Operation.  Air  Quality  Improvement 
Project.  District  Heating  System  (DHS). 
City  of  Washington.  DC.  Ehie:  May  24. 
1996.  Contact:  Frank  L.  Thomas  (202) 
708-5334.  Published  FR  01-19-96— 
Review  Period  Extended. 

EIS  No.  960115.  DRAFT  EIS.  FHW.  RI, 
Rhode  Island  Northeast  Corridor  Freight 
Rail  Improvement  Project,  Major 
Investment  Study.  Implementation, 
Boston  Switch  in  Central  Falls  to  the 
Quonset  Point/Davisville  Industrial  Park 
in  North  Kingtown.  Funding,  COE 
Section  irand  404  Permits,  Providence 
County.  RI,  Due;  May  13. 1996.  Contact: 
K.  Robert  Sikora  (401)  528-^541. 
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Published  PR  03-15-96— Review  Period 
Extended. 

EJS  No.  960159.  RNAL  EIS.  FAA.  Wl. 
Dane  County  Regional  Airport.  Air 
Carrier  Runway  3-21  Construction  and 
Operation  and  Associated  Actions, 
Airport  Layout  Plan  Approval  and 
Funding.  Dane  County.  VVI,  Due:  )une 
03.  1996.  Contact;  John  Dougherty  (612) 
725-4362.  Published  FR  04-12-96— 
Review  Period  Extended. 

Dated.  April  30.  1996 

WtiUaiB  D.  Dickenon. 

Director.  SEP.^  Compliance  Division.  Office 
of  Federal  Activities. 

[FRDoc  96-11131  Filed  5-2-96.  8:45  ami 
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Environmental  Impact  Statamanta  and 
Ragulationa:  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  April  15.  1996  Through  April 
19.  1996  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  05,  1996  (61  FR  15251) 

Draft  ElSa 

ERP  No.  D-COE-D39036-DE  Rating 
EC2.  De  la  warp  Coast  from  Cape 
Henlopen  to  Fenwick  Island  Feasbility 
Study,  RehobtJth  Beach  and  Dewey 
Beach  Project.  Storm  Damage 
Reduction.  Sussex  County.  DE. 

Summarv:  EPA  expressed 
environmental  concerns  regarding  the 
need  for  updated  information  on  the 
biological  recovery  of  the  borrow  areas 
and  the  critena  used  m  sel»x:tion  of  the 
preferred  plan  of  beach  restoration  for 
storm  damage 

ERP  No.  D-COE-E36174-FL  Rating 
EC2,  Programmatic  ELS — Flonda's 
Everglades.  Stormwater  Treatment 
Areas  Construction  Project,  NPDES  and 
COE  Section  404  Permits. 
Implementation,  Lake  Okeechobee. 
Palm  Beach  and  Hendry  Counties.  FI. 

Summary:  EPA  expressed 
environmental  concerns  over  the 
performance  capabilities  of  the 
proposed  stormwater  treatment  areas, 
and  requested  additional  information 
concerning  impacts  to  wetlands  and 
water  quality 

ERP  No.  D-COE-E40764-00  Rating 
LO/EC2  Fort  Campbell  Rail  CUjnnector. 


Construction  between  the  Covenunent- 
Owned  Line  Railroad  and  CSX  Line, 
Hopkinsville  and  Clarkville.  Christian 
Co.,  KY  and  Montgomery  and  Stewart 
Counties.  TN. 

Summary:  EPA  had  no  objection  to 
Alternative  3.  but  expressed  concerns 
with  the  other  alternatives  presented  in 
the  draft  EIS.  In  particidar.  EPA  was 
concerned  how  their  implementation 
would  affect  wetland/wildlife  habitat, 
and  requested  additional  information. 

ERP  No.  D-COE-G39029-LA  Rating 
EC2.  Programmatic  EIS — Marsh 
Management  Project,  Hydrologic 
Manipulation,  COE  Section  10  and  404 
Permit  Issuance,  Coastal  Wetland  of 
Louisiana  a  part  of  the  Coastal  Wetlands 
Planning.  Protection  and  Restoration 
Act  (CWPPRA)  River  Basins,  LA. 

Summary:  EPA  expressed 
environmental  concerns  over  the 
proposal  and  requested  additional 
information.  Information  needed  in  the 
Final  EIS  include:  1)  the  development 
and  full  consideration  of  the  document's 
objectives.  2]  clariflcation  in  the 
development  of  future  scenarios  of 
marsh  management  projects,  and  3) 
consideration  of  cumulative  and 
secondary  impacts. 

ERP  No.  D-FRC-C02000-PR  RaUng 
EC2.  Eco  Ele'ctrica  LiqueHed  Natural 
Cas  (LNG)  Import  Terminal  and  Electric 
Cogeneration  Project  Construction  and 
Operation,  Permits  and  Approvals, 
Guayanilla  Bay.  PR. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
project's  potential  impacts  to  water 
quality,  aquatic  resources,  public  safety, 
and  existing  site  contamination.  EPA 
also  requested  that  additional 
information  be  provided  in  the  final  EIS 
to  address  these  issues. 

ERP  No.  D-FRC-E05047-GA  Rating 
EC2,  North  Georgia  Hydroelectric 
Project,  (FERC.  No.  2354-018)  Issuance 
of  Relicensing,  Savannah  River  Basin. 
Tallulah.  Tugalo  and  Chattooga  Rivers, 
GA  and  SC. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  project,  and  requested 
additional  information. 

ERP  No  D-IBR-K39039-NV  Rating 
EC2.  Southern  Nevada  Water  Authority 
Treatment  and  Transmission  Facility, 
Construction  and  Operation,  Issuance  of 
Permits.  Right-of-Way  Grants  and 
Modification  of  existing  Water  Delivery/ 
Service  Contracts,  Clark  County,  NV. 

Summary  EPA  expressed 
♦environmental  concerns  regarding 
impads  of  wastwater  return  flows  on 
water  quality  in  Las  Vegas  Bay  and  Lake 
Mead  and  on  wetlands  habitat  in  Las 
Vegas  Wash  EPA  requested  additional 


consideration  of  water  conservation 
measures. 

ERP  No.  D-SCS-K36115-HI  Rating 
EC2,  Upcountry  Maui  Watershed, 
Implementation,  To  Address 
Agricultural  Water  Shortage,  COE 
Section  404  Permit,  Makawao  District, 
Island  of  Maui.  Maui  County,  HI. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
impacts  to  wildlife  and  riparian  habitat 
due  to  construction  of  new  reservoirs  to 
provide  new  irrigation.  EPA 
recommended  that  the  FEIS  include  a 
more  complete  description  of  the 
environmental  impacts  of  the  action, 
mitigation  measures  and  alternatives. 

ERP  No.  DS-COE-C36062-00  Rating 
EC2,  Passaic  River  Basin  Flood  Control 
Plan,  Implementation,  Updated 
Information  to  extend  tunnel  outlet  from 
Upstream  Terminus  to  Newark  Bay, 
Passaic,  Bergen,  Morris,  Essex  and 
Hudson  Counties,  NJ  and  Rockland  and 
Orange  Counties,  NY. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
feasibility  of  the  proposed  wetland 
mitigation,  construction  related  water 
quality  impacts,  as  well  as  local 
economic  impacts.  EPA  has  requested 
that  additional  information  be  provided 
in  the  final  supplemental  EIS  to  address 
these  issues. 

FINAL  ElSa 

ERP  No.  FS-COE-C32051-TX 
Galveston  Bay  Area  Navigation 
Improvements.  Houston  Ship  and 
Galveston  Channels,  Additional 
Information,  Funding  and 
Implementation.  Galveston  and  Harris 
Counties.  TX. 

Summary:  EPA  had  no  objections  to 
the  recommended  plan. 

Dated:  April  3o!  1996. 

WUliam  D.  Dickenon, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FRDoc.  96-11132  Filed  5-2-96;  8:45  am] 
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Science  Adviaory  Board;  Notica  of 
Public  IMaetlngs 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  various 
committees  and  subcommittees  of  the 
Science  Advisory  Board  (SAB)  will  meet 
on  the  dates  and  times  described  below. 
All  times  noted  are  Eastern  Time.  All 
meetings  are  open  to  the  public.  Due  to 
limited  space,  seating  at  meetings  will 
be  on  a  first -come  basis.  For  further 
information  concerning  specific 


meetings,  please  contact  the  individuals 
listed  below.  Documents  that  are  the 
subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office.  [Important  Note:  This  notice 
contains  announcements  of  one  meeting 
of  the  Agency's  Council  on  Clean  Air 
Compliance  Analysis  (CCACA)  and  one 
meeting  of  one  of  its  subcommittees. 
The  CCACA  was  created  under  the 
provisions  of  Section  812  of  the  Clean 
Air  Act  Amendments  of  1990  (42  USC 
7401  et  seq.),  and  has  been 
administratively  housed  within  the 
Agency's  Science  Advisory  Board 
(SAB).  Although  chartered  as  the 
Council  on  Clean  Air  Compliance 
Analysis  (CCACA),  it  has  been 
customary  for  the  Science  Advisory 
Board  to  refer  to  this  advisory  body  as 
the  Clean  Air  Act  Compliance  Analysis 
Council  (CAACAC).  To  prevent  any 
confusion  over  the  activities  of  this 
advisory  group,  it  will  henceforth  be 
identified  only  as  the  Council  on  Clean 
Air  Compliance  Analysis  (CCACA).) 

(1)  Radiation  Advisory  Committee 
(RAC):  The  Science  Advisory  Board's 
(SAB)  Radiation  Advisory  Committee 
(RAC)  will  meet  on  May  21  and  22, 1996 
at  the  Courtyard  Marriott  Hotel,  2899 
Jefferson  Davis  Highway,  Arlington.  VA 
22202  (tel.  703-549-3434),  from  9:00 
am  to  5:00  pm  on  Tuesday,  May  21, 
1996;  and  from  8:30  am  to  5:00  pm  on 
Wednesday,  May  22.  The  topics 
include:  (a)  review  and  closure 
discussion  on  the  RAC's  Commentary 
on  the  International  Commission  on 
Radiological  Protection  (ICRP)  Lung 
Model;  (b)  briefings  from  the  Office  of 
Radiation  and  Indoor  Air  (ORIA)  staff 
on:  the  Multi- Agency  Radiation  Survey 
and  Site  Investigation  Manual 
(MARSSIM),  ORIA's  Radiation  Science 
Laboratory  located  in  Las  Vegas, 
Nevada,  current  radon  activities  and 
radon  proficiency  programs,  and 
emergency  response  activities,  as  well 
as  an  ORIA  program  update,  and  other 
discussions  with  ORIA  staff  as  time 
allows;  and  (c)  it  is  also  planned  that  the 
RAC  will  also  have  discussions  of  other 
SAB  special  initiatives,  such  as  the 
Integrated  Risk  Project  (IRP),  Futures  11 
and  Environmental  Goals. 

Regarding  the  ICRP  Lung  Model 
discussion,  the  RAC  will  have  discussed 
this  topic  at  its  publicly  advertised 
teleconference  on  Tuesday,  April  30, 
1996  (See  61  FR  15254-15255.  April  5, 
1996).  The  RAC  is  planning  to  reach 
closure  on  its  draft  commentary 
{Commentary  on  the  Scientific  Basis  for 
Apportioning  of  Risk  Among  the  ICRP 
Publication  66  Hegjo/is  of  the 
Respiratory  Tract,  draft  dated  March  27, 
1996)  concerning  the  new  ICRP  Human 


Respiratory  Tract  Model  for 
Radiological  Protection.  The  new  ICRP 
model  was  designed  to  accommodate 
the  potentially  large  differences  in  the 
doses  received  and  in  the  radiation 
sensitivities  of  the  various  tissues 
comprising  the  respiratory  tract,  as  well 
as  being  compatible  with  the  ICRP 
dosimetry  system. 

For  Further  Information:  (a)  To  obtain 
a  copy  of  the  draft  RAC  ICRP  Lung 
Model  Commentary  or  agenda  for  the 
meeting,  please  contact  Ms.  Diana 
Pozun.  Secretary,  SAB,  U.S.  EPA,  401  M 
Street,  SW,  Washington,  DC  20460,  or 
tel.  (202)-260-6552,  FAX  (202)-260- 
7118,  or  Internet  at 

pozun. diana@epamail.  epa.gov.;  (b)  For 
technical  questions  on  the  ICRP  Lung 
Model  commentary,  please  contact  Dr. 
K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  U.S.  EPA,  Science 
Advisory  Board  (1400F).  U.S.  EPA,  401 
M  Street,  SW;  Washington,  DC  20460,  or 
tel.  (202)-260-2560,  FAX  (202)-260 
7118,  or  Internet  at  kooyoomjian. jack 
@epamail. epa.gov.;  (c)  For  questions  on 
any  of  the  ORIA  activities  to  be 
discussed  with  the  SAB/RAC,  please 
contact  Dr.  Mary  Clark  (Tel.  202-233- 
9348;  FAX  202-233-9651)  or  Mr.  Brian 
Littleton  (Tel.  202-233-9216;  FAX  202- 
233-9651)  at  the  Office  of  Radiation  and 
Indoor  Air  (ORL\),  Mail  Code  (6601J). 
U.S.  EPA,  Washington,  DC  20460;  (d) 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
meetings  or  those  who  wish  to  provide 
formal  written  comment  should  contact 
Mrs.  Pozun  in  writing  or  via  fax  no  later 
than  May  14,  1996  in  order  to  have  time 
reserved  on  the  agenda. 

(2)  The  Physical  Effects  Review 
Subcommittee  (PERS)  of  the  Council  on 
Clean  Air  Compliance  Analysis 
(CCACA):  The  Subcommittee  will  meet 
from  9:00  am  to  no  later  than  6:00  pm 
on  June  4,  1996  at  the  Embassy  Suites 
Hotel,  1900  Diagonal  Road,  Alexandria. 
VA  22314  (tel.  703-684-5900).  The 
purpose  of  the  meeting  is  to  review  the 
physical  effects  aspects  of  the  Agency's 
Draft  Report  to  Congress,  entitled  The 
Benefits  and  Costs  of  the  Clean  Air  Act. 
1970  to  1990;  Report  to  Congress, 
USEPA.  dated  May  1996.  The  last 
public  meeting  of  the  Subcommittee  on 
this  topic  occurred  on  May  18, 1995.  Its 
parent  Committee,  the  CCACA,  met  on 
June  12  and  13,  1995  to  conduct  a 
closure  discussion  on  the  Agency's 
program  at  that  point  in  time.  (See  60 
FR  20491-20492,  April  16. 1995). 

The  Agency  Staff  will  conduct 
presentations  and  may  provide 
additional  draft  documents  and  briefing 
materials  relating  to  this  topic.  The 
focus  of  this  Subcommittee  review  is  the 
adequacy  of  the  incorp(»ration  of  the 


draft  physical  efl^ects  documents 
pertaining  to  Section  812  of  the  Clean 
Air  Act  (CAA)  into  the  draft  Report  to 
Congress.  Specifically,  the 
Subcommittee  will  be  reviewing  the 
data,  methodologies,  and  results  of  the 
physical  effects  modeling  components 
of  the  Section  812  Retrospective  Study 
as  manifest  and  documented  in  the  draft 
Report  to  Congress. 

For  Further  Information:  (a)  To  obtain 
single  copies  of  the  draft  documents 
pertaining  to  this  review,  please  contact 
Ms.  Eileen  Pritchard,  Secretary,  U.S. 
Environmental  Protection  Agency. 
Office  of  Policy,  Planning  and 
Evaluation  (OPPE),  Economic  Analysis 
and  Innovation  Division  (Mail  Code 
2127).  401  M  Street.  SW..  Washington, 
DC  20460.  Tel.  (202)  260-8465;  FAX 
(202)  260-6405,  or  Internet  at 
pritchard.eileen@epamail.epa.gov.;  (b) 
To  discuss  technical  aspects  of  the  draft 
documents  provided  to  either  the 
Subcommittee  (PERS)  or  the  CCACA. 
please  contact  Mr.  James  DeMocker, 
Office  of  Policy  Analysis  and  Review 
(OPAR)  (Mail  Code  6103),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460. 
Tel.  (202)  260-8980;  FAX  (202)  260- 
9766,  or  Internet  at 

democker.jim©epamail.epa.gov.;  (c)  To 
discuss  economic  aspects  of  the  draft 
documents  provided  to  either  the 
Subcommittee  (PERS)  or  the  CCACA. 
please  contact  Mr.  Thomas  Gillis.  Office 
of  Policy.  Planning  and  Evaluation 
(OPPE)  (Mail  Code  2127).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Tel.  (202)  260-4181;  FAX  (202)  260- 
5732,  or  Internet  at 

gillis.thomas@epamail.epa.gov.;  (d)  To 
obtain  copies  of  the  agenda  for  this 
meeting,  please  contact  Mrs.  Diana  L. 
Pozun,  Secretary,  Science  Advisory 
Board  (1400F).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC  20460:  Tel.  (202)  260- 
6552;  FAX  (202)  260-7118:  or  via  the 
Internet:  pozun.diana@epamail.epa.gov. 
To  discuss  technical  aspects  of  the 
reviews,  please  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal 
Official,  Radiation  Advisor\'  Committee, 
Tel.  (202)  260-2560;  FAX  (202)  260- 
7118;  or  via  the  Internet: 
kooyoomjian. jack@e(}amail.epa.  gov.;  (e) 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
Subcommittee  meeting  must  contact 
Mrs.  Pozun  in  writing  or  via  fax  no  later 
than  May  28. 1996  in  order  to  have  time 
reserved  on  the  agenda. 

(Jj  Council  on  Clean  Air  Compliance 
Analysis  (CCACA):  The  Council  will 
meet  on  Wednesday  and  Thursday.  June 
5  and  6.  1996  at  the  Embassy  Suites 
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Hotel.  19O0  Ehagonal  Road.  Alexandria. 
VA22314(tel   ;03-«84-5900)  The 
meeting  will  talt^e  place  from  9  00  am 
to  no  later  than  ti  00  p  in  on  lune  5th. 
and  from  8  JO  am  to  no  later  than  500 
p.m.  on  lune  6th  At  this  meeting,  the 
Council  will  (a)  review  the  Draft  Report 
to  Congress,  entitled  Thf  Benefits  and 
Costs  of  the  Clean  Air  Act.  1970  to  1990 
Report  to  Congress.  USEPA.  date<l  May 
1996;  (b)  review  the  kev  findings  and 
recommendations  of  it's  SulKommitte*^ 
on  Physical  Kffw.ts  (PEHS).  (( )  mview 
the  key  findings  and  recommendations 
of  the  (^ean  Air  Scientific  .\dvisory 
Committw's  ((".ASAC"s)  .\ir  Qualitv 
Models  Subcommittee  (CASAC/AQMS). 
which  is  Londuciting  a  n-view  of  the  air 
quality  modeling  aspects  of  the  (lAA 
Section  812  study  on  b»fhalf  of  the 
Council,  and  (d)  discuss  the  topic:  of  the 
prosp«x:tive  study  on  costs  and  benefits, 
which  the  .Agency  is  expected  to 
introduce  at  this  meeting. 

The  CASAC7AQMS  met  on  April  26. 
1996  via  teleconference  (S«!e  61  FR 
15254-15255.  April  5.  1996)  to  discuss 
the  air  quality  nuxlels  aspects  of  this 
exercise  The  charge  to  the  AQMS  was 
to  review  the  analytical  methmlologies. 
data  sources,  implementation,  and 
results  of  the  air  qualitv  miKieling 
component  of  the  Sec;tion  812 
Retrospective  ,\nalvsis,  and  provide 
advice  to  the  CCACA  regarding  the 
reasonableness.  tet:hnu;al  merits,  and 
appropriate  interpretations  of  the 
motleling  results  The  AQMS  formally 
began  to  review  air  quality  models  as  a 
component  of  the  Clean  .\ir  .\v\  (CAA) 
Settion  812  Benefit-Cost  .Study  in  a 
series  of  public  teleconfen»nces  on 
October  1.  1993  and  (Xtober  21.  1993 
(See  58  FR  49297-49298.  September  22, 
1993)  with  a  fnllow-up  review  meeting 
on  Decemtwr  2.  1993  (St'e  58  FR  49297. 
September  22.  1993.  and  58  FR  60628. 
November  17.  1993) 

For  Further  Infomnition  (a)  To  obtain 
single  i:()pies  of  the  draft  dfKuments. 
please  contact  .Ms.  Fileen  Pritihartl. 
Secretary.  US  Fjivironmental 
Protection  .Agent  v.  Dffite  of  Policy. 
Planning  and  Evaluation  (OPPE). 
Economic  .Analysis  and  Innovation 
Division  (Mail  C(xie  2127).  401  M 
Street.  SW  .  Washington.  fX:  20460  Tel 
(202)  260-^465.  FAX  (202)  26(M)405,  or 
Internet 

pntchard  eileen^depamail  epa  gov  ,  (b) 
To  discuss  te<:hni(  al  asp«»cts  of  the  draft 
diK;uments  provided  to  the  PER.S  or  th»' 
CCACA  please  (ontatt  Mr  lames 
DeM(x  ker.  Office  of  Policy  .Analysis  and 
Review  (OPAR)  (Mail  Ccnie  6103).  US 
Environmental  Protetfion  .Agency.  401 
M  Street.  .SVV  .  Washington.  IX:  20460 
Tel   (202)  260-8980.  FAX  (202)  260- 
9766.  or  via  the  Internet  at 


democker.jimOepamail.  epa.gov.;  (c)  To 
discuss  economic  aspects  of  the  draft 
documents  provided  to  either  the 
Subcommittee  (PERS)  or  the  CCACA. 
please  contact  Mr.  Thomas  Gillis.  Office 
of  Policy.  Planning  and  Evaluation 
(OPPE)  (Mail  Code  2127).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW  .  Washington.  DC  20460 
Tel.  (202)  260-tl81;  FAX  (202)  260- 
5732.  or  Internet  at: 
giUis  thomas@epamail  epa  gov.;  (d)  To 
obtain  copies  of  the  agenda  for  the 
above  meeting,  please  contact  Mrs. 
Diana  L.  Pozun.  Secretary.  Science 
Advisory  Board  (1400F).'U  S. 
Environmental  Protection  Agency.  401 
M  Street.  SW  .  Washington,  DC.' 20460; 
Tel.  (202)  260-6552;  FAX  (202)  260- 
7118.  or  via  the  Internet: 
pozun. diana€)epamail. epa.  gov.;  (e)  To 
discuss  technical  aspects  of  the  review, 
please  contact  Dr  K  Jack  Kooyoomjian. 
Designated  Federal  Official,  Council  on 
Clean  Air  Compliance  Analysis.  Tel 
(202)  260-2560:  FAX  (202)  260-/1 18;  or 
via  the  Internet:  kooyoomjian. jack® 
epamail  epa.gov  ;  (f)  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  at  the  meeting  must  contact 
Mrs  Pozun  in  writing  or  via  fax  no  later 
than  May  28.  1996  in  order  to  have  time 
reserved  on  the  agenda 

141  Ecological  Processes  and  Effects 
(kimmittee  The  Ecological  Processes 
and  Effects  Committee  (EPEC)  of  the 
Science  Advisory  Board  (SAB)  will  meet 
on  May  21-23.  1996.  at  the 
Environmental  Protection  Agency's 
Waterside  Mall  Complex.  401  M  Street. 
SW  .  Washington.  DC  20460  in  Room 
M2103  For  convenient  access,  members 
of  the  public  should  use  the  EPA 
entrance  next  to  the  Safeway  store.  The 
meeting  will  begin  at  8  30  am  on  May 
21  and  at  800  a.m.  on  May  22  and  May 
23.  and  end  no  later  than  500  p  m.  on 
each  day 

The  main  purpose  of  the  meeting  is 
til   (a)  Dis<:uss  ecological  risks  and  the 
potential  for  risk  reduction  as  part  of  the 
S.AB  project  to  update  the  1990  SAB 
report.  Reducing  Risk  Setting  Priorities 
and  Strategies  for  Environmental 
Protection,  and  (b)  engage  in  a 
consultation  with  .Agency  staff  on  the 
(ippropnate  role  of  ecological  criteria  in 
regulatory  and  management  programs. 
The  C^ommittee  may  also  receive 
briefings  on  Agency  programs  or 
upcoming  review  topics 

Background  on  the  Integrated  Risk 
Prnft'i  t  In  a  letter  dated  October  25. 
1995.  to  Dr  Matanoski,  Chair  of  the  SAB 
Executive  Committee.  Deputy 
Administrator  Fred  Hansen  charged  the 
S.AB  to  (1)  Develop  an  updated  ranking 
of  the  relative  nsk  of  different 
environmental  problems  based  upon 


explicit  scientific  criteria;  (2)  provide  an 
assessment  of  techniques  and  criteria 
that  could  be  used  to  discriminate 
among  emerging  environmental  risks 
and  identify  those  that  merit  serious, 
near-term  Agency  attention;  (3)  assess 
the  potential  for  risk  reduction  and 
propose  alternative  technical  risk 
reduction  strategies  for  the 
environmental  problems  identified;  and 
(4)  identify  the  uncertainties  and  data 
quality  issues  associated  with  the 
relative  rankings.  The  project  will  be 
conducted  by  several  SAB  panels, 
including  EPEC,  working  at  the 
direction  of  an  ad  hex  Steering 
Committee  established  by  the  Executive 
Committee. 

Single  copies  of  Reducing  Risk  can  be 
obtained  by  contacting  the  SAB's 
Committee  Evaluation  and  Support  Staff 
(1400).  401  M  Street.  SW..  Washington. 
DC  20460.  telephone  (202)  260-8414.  or 
fax  (202)  260-1889.  Members  of  the 
public  desiring  additional  information 
about  the  meeting,  including  an  agenda, 
should  contact  Ms.  Constance 
Valentine.  Staff  Secretary,  Science 
Advisory  Board  (1400F).'US  EPA.  401  M 
Street.  SW..  Washington  DC  20460.  by 
telephone  at  (202)  260-6552.  fax  at  (202) 
260-7118.  or  via  The  INTERNET  at: 
Valentine  Connie©EP AMAIL.EPA.GOV. 

Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  should 
contact  Stephanie  Sanzone.  Designated 
Federal  Official  for  EPEC.  no  later  than 
4:00  p.m..  May  15,  1996.  at  (202)  260- 
6557  or  via  the  Internet  at 
Sanzone. Stephanie€tepamail. epa. gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Ms.  Sanzone  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  See  below  for 
additional  information  on  providing 
comments  to  the  SAB. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  The  Science  Advisory 
Board  expects  that  public  statements 
presentecd  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  In  general, 
opportunities  for  oral  comment  at 
meetings  will  be  usually  limited  to  five 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Teleconference 
comments  are  generally  limited  to  three 
minutes  each,  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  prior  to 
a  meeting),  may  be  mailed  to  the 
respective  committee  or  subcommittee 


prior  to  its  meeting;  comments  received 
too  close  to  the  meeting  date  will 
normally  be  provided  to  the  committee 
or  subcommittee  at  its  meeting,  except 
for  teleconferences,  where  brief  written 
materials  may  be  FAXed  to  the 
participants,  with  more  detailed  or 
lengthy  materials  received  too  close  to 
the  teleconference  to  be  mailed  to  the 
subcommittee  or  committee  participants 
shortly  after  the  teleconference.  Written 
comments  may  be  provided  up  until  the 
time  of  the  meeting. 

Etated:  April  25. 1996. 
John  R.  Fowie  m, 

Acting  Staff  Director.  Science  Advisory  Board. 
[FR  Doc.  96-11075  Filed  5-2-96;  8:45  am] 
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Ci«an  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  IMeeting 

May  16-17.  1996. 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  on  Thursday  and  Friday,  May 
16  and  17. 1996.  On  May  16th,  the 
meeting  will  be  held  at  the  Omni 
Europa  Hotel,  One  Europa  Drive,  Chapel 
Hill.  NC.  27514.  The  hotel  phone 
number  is  (919)  968-4900.  On  May 
17th,  the  meeting  will  be  held  at  the 
USEPA,  Main  Auditorium. 
Environmental  Research  Center  (ERC). 
comer  of  Route  54  and  Alexander  Drive, 
Research  Triangle  Park,  NC  27711.  The 
meeting  will  begin  at  8:30  a.m.  and  end 
no  later  than  5:00  p.m.  on  both  days 
(times  noted  are  Eastern  Time).  The 
meeting  is  open  to  the  public.  Due  to 
limited  space,  seating  at  the  meeting 
will  be  on  a  first-come  first-serve  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
document  availability  from  the  relevant 
Program  area  is  included  below.  See  60 
FR  62089-62090  for  further  information. 

Purpose  of  the  Meeting 

At  this  meeting,  the  Committee  will 
review  and  provide  advice  to  EPA  on 
the  draft  staff  paper  for  particulate 
matter  (Review  of  National  AmbiBnt  Air 
Quality  Standards  for  Particulate 
Matter:  Policy  Assessment  of  Scientific 
and  Technical  Information).  The 
purpose  of  the  staff  paper  is  to  evaluate 
and  interpret  the  most  relevant 


scientific  and  technical  information 
reviewed  in  the  air  quality  criteria 
document  in  order  to  better  specify  the 
critic;al  elements  which  the  ¥FA  staff 
believes  should  be  considered  in  any 
possible  revisions  to  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter.  This  document  is 
intended  to  bridge  the  gap  between  the 
scientific  review  contained  in  the 
criteria  document  and  the  judgments 
required  of  the  Administrator  in  setting 
a  NAAQS.  The  Committee  will  also 
review  draft  the  technical  support 
document:  A  Particulate  Matter  Risk 
Analysis  for  Philadelphia  and  Los 
Angeles.  The  Committee  will  consider 
presentations  from  Agency  staff  and  the 
interested  public  prior  to  making 
recommendations  to  the  Administrator. 

Availability  of  Review  Materials 

(a)  Review  of  National  Ambient  Air 
Quality  Standards  for  Particulate 
Matter:  Policy  Assessment  of  Scientific 
and  Technical  Information  (The  Draft 
Staff  Paper} — Single  copies  of  the  draft 
particulate  matter  staff  paper  may  be 
obtained  from  Ms.  Tricia  Crabtree, 
Office  of  Air  Quality  Planning  and 
Standards  (MD-IS).  U.S.  EPA,  Research 
Triangle  Park,  NC  27711.  Ms.  Crabtree 
can  also  be  reached  by  telephone  at 
(919)  541-5655  or  by  fax  at  (919)  541- 
0237.  The  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS)  will  accept 
written  comments  from  the  public  on  all 
aspects  of  their  revised  external  review 
draft  particulate  matter  staff  paper 
through  June  7.  1996.  Written  comments 
should  be  sent  to  Dr.  Jane  Caldwell  at 
address  stated  above. 

This  draft  document  will  also  be 
available  on  the  Agency's  TTN  Bulletin 
Board  (reachable  via  modem  on  (919) 
541-5742).  To  access  the  TTN  Bulletin 
Board,  a  modem  and  communications 
software  will  be  necessary.  The  terminal 
emulation  needs  to  be  VTlOO,  VT102  or 
ANSL  The  following  parameters  on  the 
communications  software  are  required: 
Data  bits-8;  Parity-N;  and  Stop  Bits-1. 
The  document  will  be  located  under  the 
Clean  Air  Act  Amendments  BBS  under 
Title  I,  Policy  and  Guidance.  For 
INTERNET  access— go  to  Telenet  Site 
and  enter  TTNBBS.RTPNC.EPA.GOV  or 
IP  Number  134.67.234.17.  For 
INTERNET,  we  do  not  have  FTP  to 
download  documents.  Requester  must 
have  Kermit  Protocol  Program  or  pay  a 
fee  for  SLIP  account  for  downloading 
capabilities.  Once  in  the  TTN  Bulletin 
Board,  you  must  register  (there  is  no 
charge  for  this).  At  the  prompt  for  name, 
you  should  enter  your  name;  at  the 
prompt  for  password,  make  up  a 
password  (8  characters);  select 
registration  and  enter  registration 


information  including  company  name. 
Then  follow  instructions.  For  assistance 
in  assessing  the  draft  materials,  please 
contact  the  Help  Desk  at  (919)  541-5384 
in  Research  Triangle  Park,  NC.  To 
arrange  for  copies  of  specific  figures/ 
graphs,  not  adequately  rvproduced  with 
the  TTN  Bulletin  Board,  contact  Ms. 
Trish  Crabtree  at  the  previously  stated 
location/phone  number. 

(b)  A  Particulate  Matter  Risk  Analysis 
for  Philadelphia  and  Los  Angeles. — 
Single  copies  of  this  draft  document 
will  be  available  bx>m  Ms.  Tricia 
Crabtree  (see  above).  The  OAQPS  will 
accept  written  comments  from  the 
public  on  both  documents  through  June 
7, 1996.  Writt€Ui  comments  should  be 
sent  to  Mr.  Eric  Smith  at  the  above 
address. 

For  Further  Information 

Members  of  the  public  desiring 
additional  information  about  the 
meeting  should  contact  Mr.  Robert 
Flaak.  Designated  Federal  Official, 
Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board 
(1400F),  U.S.  EPA.  401  M  Street,  SW. 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  260-5133:  fax  at  (202)  260- 
7118;  or  via  the  INTERNET  at 
FLAAK.ROBERT@EPAMAIL.EPA.GOV. 
Those  individuals  requiring  a  copy  of 
the  draft  Agenda  should  contact  Ms. 
Dorothy  Clark  at  (202)  260-6552  or  by 
FAX  at  (202)  260-7118  or  via  the 
INTERNET  at  CLARK.DOROTHY  @ 
EPAMAIL.EPA.GOV.  Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  260-8414. 

Members  of  thfe  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Friday.  May 
10,  1996  in  order  to  be  included  on  the 
Agenda.  Public  comments  will  be 
limited  to  five  minutes  per  speaker  or 
organization.  The  request  should 
identify  the  name  of  the  individual  who 
will  make  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g..  overhead  projector, 
35mm  projector,  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  the 
presentation  itself. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
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meetings  will  not  be  repetitive  of 
previouslv  submitted  oral  or  written 
statenient.s  In  Kenurul.  each  individual 
or  group  inakinx  ai\  oral  presentation 
will  Ini  limited  to  a  total  time  of  five 
minutes  For  (  onfertnue  call  meetinKS. 
opportunities  for  oral  comment  are 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total  Written  conmienfs  of  any 
length  (at  least  IS  copies)  received  in 
the  SAB  Staff  Offi(e  sufficiently  prior  to 
a  meeting  ilate.  may  be  mailed  to  the 
relevant  SAB  committet?  or 
sub«:ommittee  prior  to  its  meeting, 
comments  rtnjeived  too  close  to  the 
meeting  date  will  normally  l)e  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  sul)<:omnnttt?e  up 
until  the  time  of  its  meeting,  unless 
other  publicly  announced  arrangements 
have  been  made. 

Datiul   April  2  1.  I9M« 
|ohn  R.  Fowle.  III. 

Aitin^  Stiitf  Ihrtator.  Science  Advisory  Hcxird 
IFR  IVx.  iH>-  1  107h  t-ilcd  S   :  -4fi.  8  4'->  ami 
ULUNO  COOC  M«P  M  P 


[OPP-«402»;  FRL  5367-4] 

Propargite;  Voluntary  Deletion  of  Ten 
uses  in  Response  to  EPA's  Concerns 
of  Risk  from  Dietary  Exposure  to  the 
U.S.  Population 

AGENCY:  Knvirunmental  Prote«;tion 
Agency  (KFA) 

ACTION:  Notice  of  Receipt  of  Request  to 
Delete  Uses. 


SUMMARY:  This  notice,  issued  pursuant 
to  se(  tiuii  t)(tl(  1)  of  the  Federal 
Iiis4'(.ti(.idi'.  f  iiiik^K  ide.  And  Rodeiilicidf 
A(  t  |FIFR--\),  ^  i:  SC   1  <t>d(n(ll. 
.iniiounces  KF'.\'s  receipt  ot  .i  retpiesl 
troni  I'niroyal  Clhemical  Company  to 
delete  10  uses  from  its  propargile  labtils 
FP.A  invites  piihlii  i  omiiitMit  on  the 
[)ri)p()sed  use  deletions. 
DATES:  Fuhlic  (  niniiient  on  the  use 
deletions  will  \h'  ,i(  (  epted  until  |uly  2, 
I't'Ui. 

ADDRESSES:  lU  mail   siil)mit  (omments 
to  Fuhlii   Kesp<iiis»'  ,iM(i  I'rograin 
Resouri  es  Hrani  h.  Field  OpenilKins 
Division  (r.'iOtiC).  Office  ol  I'eslii  ide 
I'ro^rams.  401  M  St  .  SW.,  Washington, 
1X1  _'04r>(l  In  person,  deliver  i  oinments 
to  Room  11  !^.(,r\st,il  M.ill  »J,  lOJl 
leffersiiii  l),i\is  Highway,  .Arlington.  VA 

(lominents  .ind  dat.i  may  also  tw 
-.iihiiiittfd  el(><  trniii(..ilK  l)\  sending 
fle(  troiiK   iii.nl  li'iii.ii  I)  to   opp 
ii()(  k.et«i;ep,ini.iil  e[)<i.gov    Kleclronii 
comments  luiisi  be  submitted  as  an 
.\.S(]II  file  avoiding  the  use  of  special 


characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disk.s  in  WordPerfect  5.1 
file  formal  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
IQPP-640291.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  libraries.  Additional 
information  on  electronic  submissions 
(an  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  feff  Morris.  Special  Review 
Branch.  Special  Review  and 
Reregistration  Division  (7508W).  U.S. 
Fnvironmental  Prote<;tion  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Spe<;ial  Review  Branch,  3rd  fioor.  2800 
Crystal  Drive,  Arlington,  VA,  (703)  308- 
802^;  e-mail: 

morris.jeff@epamail.epa.gov. 
SUP9t.EMENTARY  INFORMATION: 

I.  Background  Information 

FPA  determined  that  long-term 
exposure  to  propargite  (trade  names 
Omlte,  Omamite,  and  Comite).  a 
[)esticide  registered  in  1969  for  the 
( ontrol  of  mites  on  a  number  of 
iigrii.ultural  i:ommodities  and 
ornamental  plants,  posed  an 
uiuK.ceptable  dietary  cancer  risk  to 
persons  who  consumed  propargile- 
treated  focxJs.  EPA  classifies  propargite 
as  a  U:  (probable)  human  c;arcinogen. 
KPA's  risk  assessment  estimates  overall 
dietary  risk  to  the  U.S.  general  public 
from  exposure  to  all  propargite  uses 
(including  the  10  uses  that  Uniroyal  has 
now  deleted  from  its  labels)  at  16  x  10  ^ 
litis  was  based  on  an  intensive  dietary 
assessment  that  includes  exposure 
estimates  based  on  actual  residues 
found  in  fomis  The  commodities  with 
the  largest  (  ontnbutions  to  the  overall 
risk  are  apples  at  9.2  x  10  '",  and  peaches 
at  2  =)  X  10"  Accordingly,  based  on  the 
foregoing  information  as  well  as 
Information  on  the  benefits  of  propargite 
use,  FPA  detHmiined  that  continued  use 
ot  propargite  products  would  cause 
unreasonable  adverse  effects   However, 
h.ised  on  a  voluntary  agrt^ement  reached 
with  I'lnroyal.  which  includes  the 
ilflet.oi»  of  the  apple  and  peac;h  uses, 
FPA  believes  the  overall  dietary  risk  has 
luH-n  rediK  ed  to  a  level  that  KPA 
I  oiisidtTs  negligible 

II.  Ifniruyal  Request  to  Amend 
Registrations 

FP.'\  dis(  ussed  its  risk  findings  with 
l'niro\al  (ihemical  (Company,  the  sole 
propargile  registrant,  and  Uniroyal 
responded  by  agreeing  in  an  April  5. 


1996  letter  to  EPA  to  amend  propargite 
product  labels  with  EPA  registration 
numbers  400-82,  40O-a3,  400-89.  400- 
104.  400-154.  40O-426.  and  400-427  to 
delete  the  following  uses:  apples, 
apricots,  cranberries,  figs,  green  beans, 
lima  beans,  peaches,  pears,  plums 
(including  plums  grown  for  prune 
production),  and  strawberries.  These 
proposed  use  deletions  are  the  subject  of 
the  Notice.  Uniroyal  further  requested 
that  its  propargite  registrations  be 
immediately  amended  to  incorporate  a 
number  of  new  terms  and  conditions. 
These  amended  terms  and  conditions 
(reproduced  in  section  IV  below)  were 
accepted  by  EPA  and  made  immediately 
effective  as  of  April  5.  1996. 

ill.  Deletions  Pursuant  to  Voluntary 
Requests,  and  Opportunity  for  Public 
Conunent 

Under  section  6(f)(1)  of  FIFRA,  a 
registrant  may  request  at  any  time  that 
EPA  amend  a  pesticide  registration  to 
delete  one  or  more  uses  (7  U.S.C. 
136d(f)(l)).  EPA  must  publish  in  the 
Federal  Register  a  notice  of  receipt  of 
the  request  and  allow  public  comment. 
In  accordance  with  FIFRA  section 
6(f)(l)(C)(ii),  Uniroyal  has  requested  that 
the  90-day  comment  period  for  the 
proposed  deletions  be  waived.  However, 
the  Administrator  has  determined  that  a 
fiO-day  comment  period  is  appropriate 
for  the  proposed  action.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  July  2,  1996.  In  addition,  because 
propargite  is  undergoing  reregistration, 
anv  comments  received  in  response  to 
this  notice  will  be  considered  in  EPA's 
determination  of  propargite's  eligibility 
for  reregistration. 

EPA  believes  the  deletions  proposed 
by  Uniroyal  in  conjunction  with  the 
new  terms  and  conditions  described 
below  will,  in  the  short  term, 
substantially  reduce  the  risk  of 
unreasonable  adverse  effects  from 
continued  use  of  products  containing 
propargite.  EPA  further  believes  that  for 
most  of  the  uses  proposed  for  deletion 
there  are  adequate  alternative  products 
and  pest  control  practices  available  as 
substitutes  for  propargite  products.  For 
these  uses  and  those  for  which 
alternatives  are  not  available,  EPA  has 
determined  that  potential  economic 
loses  are  outweighed  by  the  risks  posed 
by  continued  use.  It  is  EPA's  intention 
to  uphold  Uniroyal's  request  for 
deletion  of  the  specified  uses  unless 
during  the  comment  period  convincing 
information  is  received  that 
demonstrates  that  approval  of 
Uniroyal's  request  is  inappropriate. 
Based  on  the  large  and  persuasive 
record  already  assembled  regarding  the 


risks  and  benefits  of  propargite,  the 
Agency  believes  its  proposed  decision 
to  accept  Uniroyal's  deletions  is  well 
supported. 

IV.  New  Terms  and  Conditions  for 
Propargite  Products 

As  indicated  above,  in  addition  to 
requesting  deletion  of  certain  propargite 
uses,  Uniroyal  by  letter  dated  April  5, 
1996,  also  requested  that  all  of  its 
propargite  registrations  be  immediately 
amended  by  the  addition  of  the  terms 
and  conditions  described  below.  The 
Agency  approved  this  request,  effective 
April  5, 1996: 

(1)  Uniroyal  will  not  sell  or  distribute 
any  propargite  products  labeled  for  the 
deleted  uses  unless  and  until  such  uses 
are  restored  in  accordance  with  the 
provisions  set  forth  below.  However,  for 
a  period  of  21  days  following  the  April 
5.  1996  letter,  Uniroyal  may  sell  and 
distribute  propargite  products  labeled 
for  the  deleted  uses  if  Uniroyal  stickers 
such  products  in  accordance  with 
paragraph  (2)  below,  at  the  purchaser's 
premises  before  such  products  are 
resold  or  used  by  the  purchaser. 

(2)  Uniroyal  will  sticker  all  propargite 
products  in  its  warehouses  and  in 
possession  of  distributors  and  dealers. 
These  stickers  will  notify  buyers  to  use 
new  labels' that  will  be  provided  by 
Uniroyal  and  will  accompany  the 
purchased  propargite  products. 
Uniroyal  will  distribute  new  labels  with 
the  ten  uses  deleted.  Uniroyal  will  use 
its  best  efforts  to  have  existing  stocks  in 
the  possession  of  growers  stickered  and 
will  take  back  product  and  credit 
growers  who  return  to  Uniroyal  product 
labeled  for  the  deleted  uses. 

(3)  Uniroyal  will  not  seek  restoration 
of  the  deleted  uses  until  it  submits  a 
completed  prolonged  cell  proliferation 
study  or  other  new  scientific  data 
demonstrating  a  carcinogenic 
mechanism. 

(4)  Uniroyal  will  not  seek  State  Local 
Needs  registrations  under  FIFRA  section 
24(c)  or  emergency  exemptions  under 
FIFRA  section  18  for  any  of  the  deleted 
uses,  until  EPA  issues  a  final 
determination  on  any  application  by 
Uniroyal  to  restore  the  deleted  uses 
submitted  in  accordance  with  paragraph 
(i)  below. 

(5)  Uniroyal  will  not  challenge 
revocation  of  tolerances  and  food 
additive  regulations  for  any  of  the 
deleted  uses. 

(6)  Uniroyal  will  not  provide 
encouragement  or  assistance  to  persons 
or  organizations  seeking  to  challenge  the 
voluntary  use  deletions  requested 
herein  or  the  associated  tolerance  or 
food  additive  regulation  revocation 
actions. 


(7)  Uniroyal  will  not  provide 
encouragement  or  assistance  to  persons 
or  organizations  seeking  to  restore  the 
deleted  uses,  or  seeking  FIFRA  section 
24(c)  registrations  or  FIFRA  section  18 
emergency  exemptions  for  the  deleted 
uses,  until  Uniroyal  submits  an 
application  to  restore  the  deleted  uses  in 
accordance  with  paragraph  (i)  below. 

(8)  In  taking  these  actions  to 
voluntarily  delete  certain  uses  and 
amend  the  terms  and  conditions  of  its 
propargite  registrations,  Uniroyal  does 
not  intend  to  create  any  rights  for  third 
parties. 

(9)  Uniroyal  requests  that  the  90-day 
comment  period  under  FIFRA  section 
6(f)  be  waived.  Uniroyal  consents  to  a 
30-day  comment  period  under  FIFRA 
section  6(f).  In  an  April  5,  1996  letter  to 
Uniroyal's  representative,  EPA  accepted 
the  above  amendments  to  the  terms  and 
conditions  of  propargite  registrations 
and  agreed  to  the  following: 

(i)  After  two  years  from  April  5,  1996, 
if  Uniroyal  submits  an  application  to 
restore  any  of  the  deleted  uses,  EPA  will 
review  the  application  and  any 
supporting  data  within  120  days  of 
submission  of  all  materials  to  EPA. 
Upon  completion  of  its  review  and 
during  the  120-day  review  period,  EPA 
will  either  grant  the  application  or 
announce  a  preliminary  decision  to 
deny  the  application.  If  EPA  announces 
a  preliminary  decision  to  deny  the 
application,  Uniroyal  may  request  that 
EPA  submit  the  scientific  questions  that 
are  the  subject  of  the  denial  to  the 
Scientific  Advisory  Panel  (SAP).  EPA 
will  schedule  a  prompt  SAP  review. 
EPA  will  consider  the  report  of  the  SAP 
in  making  a  final  determination  whether 
to  grant  Uniroyal's  application.  EPA 
will  issue  a  final  determination  on  the 
application  within  90  days  after 
receiving  the  SAP  report. 

(ii)  EPA  intends  to  commence 
proceedings  to  revoke  tolerances  for  the 
deleted  uses.  If  EPA  commences 
proceedings  to  revoke  tolerances  for  the 
deleted  uses,  it  will  propose  effective 
dates  for  the  revocations  that  provide 
the  time  needed  for  appropriate  and 
orderly  movement  of  crops  already 
legally  treated  with  propargite  through 
the  channels  of  commerce.  Force 
Majeure:  It  is  understood  that  if 
circumstances  beyond  EPA's  control 
(such  as  an  Act  of  God,  war,  or  the  like) 
interfere  with  EPA's  ability  to  meet  one 
or  more  of  the  deadlines  set  forth  in 
paragraphs  (i)  or  (ii)  above,  EPA  will  use 
its  best  efforts  to  complete  such 
undertaking  as  expeditiously  as 
possible. 


V.  Public  Commeiit  Procedures 

EPA  invites  interested  persons  to 
submit  Mrritten  comments,  information, 
or  data  in  response  to  this  notice.  In 
addition,  EPA  desires  comment  on 
related  actions  concerning  tolerances  for 
the  proposed  deleted  uses.  It  is  EPA's 
intention  to  propose  revocation  of  the 
tolerances  associated  with  these  uses.  It 
has  generally  been  the  practice  of  EPA 
in  similar  instances  to  establish  an 
effective  date  for  each  revocation  that 
takes  into  consideration  the  time  needed 
for  legally  treated  food  to  pa.ss  through 
the  charmels  of  commerce.  It  is  useful 
for  the  Agency  to  have  accurate 
information  regarding  the  length  of  time 
required  for  each  affected  commodity  to 
move  through  commerce.  Thus.  EPA 
requests  public  comments  on  this 
matter.  This  issue  will  also  he  available 
for  comment  as  part  of  any  propargite 
revocation  actions  proposed  by  EPA. 
Comments  must  be  submitted  by  July  2, 
1996.  Comments  must  bear  a  notation 
indicating  the  document  control 
number.  Three  copies  of  the  comments 
should  be  submitted  to  either  location 
listed  under  'ADDRESSES"  at  the 
beginning  of  this  notice. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  or  all  that 
information  as  Confidential  Business 
Information  (CBI).  EPA  will  not  disclose 
information  so  marked,  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  second  copy  of  such 
comments,  with  the  CBI  deleted,  also 
must  be  submitted  for  inclusion  in  the 
public  record.  EPA  may  publicly 
disclose  without  prior  notice 
information  not  marked  confidential 

A  record  has  been  established  for  this 
notice  under  docket  number  iOPP- 
64029]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Fnday. 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  sf>ecial 
characters  and  any  form  of  encry  ption. 
The  official  record  for  this  notice,  as 
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well  ns  the  public  version,  as  describe*! 
above  will  t)«!  kept  in  paper  form. 
Accordini^lv,  EPA  will  transfer  all 
comments  rwoived  eletitronically  into 
printed,  paper  form  as  tbey  are  re«:eived 
iind  will  plaie  the  papwr  copies  in  the 
official  record,  which  will  also  include 
all  comments  submitle<l  dirtntly  in 
writinj^.  The  official  rulemaking  re<:ord 
IS  the  paper  record  maintamwl  at  the 
address  in  •  ADDRESSKS"  at  the 
be^innin^  of  this  notice. 

VI.  Existing  Slock.s 

For  the  purposes  of  this  notice, 
existing  sto<:ks  are  defined  as  those 
sto<:ks  of  the  propar^ite  protiucts  with 
the  EPA  registration  numlwrs  4(K)— fl2, 
4()()-fl,1.  40()-fl9.  400-11)4,  400-154, 
40()-426.  and  400-427  that  are  labeled 
with  any  of  the  ten  uses  subjet:t  to 
deletion  by  this  notice  and  were 
packaged,  labeled,  and/or  released  for 
shipment  prior  to  April  2fi.  1996. 

EPA  has  an  established  policy  for 
determinations  concerning  the  sale, 
distribution,  and  use  of  exi.sting  stocks 
of  pesticides  where  tlie  registration  has 
been  amended,  cancelleii,  or  suspended 
under  FIFILA  se<:tions  3,  4,  or  »i  dated 
lune  2fi,  \m\.  (.56  FR  29362).  That 
policy  states  that  in  <;ases  where  EPA 
has  identified  a  significant  risk  concern 
and  the  registration  has  been  amended, 
EPA  will  make  existing  stoclis 
determinations  on  a  ca.se-bv-case  basis 
In  most  cases  EPA  will  not  peniiit  the 
continued  sale,  distribution,  or  use  of  a 
product  labeled  with  deleted  u.ses 
unless  it  can  be  demonstrated  that  the 
benefits  exceed  the  risks.  EPA  reserves 
the  right  to  amend  this  existing  sto<;ks 
provision,  should  conditions  warrant 
such  amendment. 

EPA  has  tietermined  that  the  limited 
continued  sale  and  use  of  existing 
stot:ks  of  propargite  produc;ts  labeled  for 
the  deleted  uses  permittetl  under 
paragraphs  ( 1 )  and  (2)  of  the  terms  and 
conditions  contained  in  set.tion  IV  of 
this  notice,  will  not  cause  unreasonable 
adverse  effects  Under  these  provisions, 
Uniroyal  will  not  sell  or  distribute  any 
propargite  produc  ts  containing  the 
deleted  uses  In  addition,  Uniroval  will 
relabel  stw.ks  at  the  distributor  ami 
retailer  levels  to  refleit  the  deletion  of 
the  ten  u.ses.  Uniroyal  will  also  act;ept 
return  of  produi  ts  from  users 
Aiicordingly.  EP,\  believes  very  little 
product  labeled  for  use  on  the  proposed 
deleted  crops  will  be  use<i  during  the 
1996  growing  season 

VII.  Proposed  Use  Deletion/ 
Cancellation  Order 

The  following  Use  Dfdetion/ 
r.ancellation  Order  and  Approval  of 


I  'iiiroyal's  request  for  deletion  of  uses 
will  take  effect  on  August  1.  1996  unless 
before  that  date  EPA  publishes  a  notice 
in  the  Federal  Register  modifying  this 
proposed  order. 

EPA  approves  Uniroyals  request  for 
deletion  of  the  apple,  apricot,  cranberry, 
fig.  green  bean,  lima  bean,  peach,  pear, 
[)lum,  and  strawberry  uses  from  the 
propargite  products  with  EPA 
registration  numbers  400-82,  400-83, 
400-89,  400-104,  400-154, 400-426. 
and  400— 127,  effective  August  1,  1996 
notice.  All  propargite  products 
containing  instructions  for  use  on 
apples,  apricots,  cranberries,  figs,  green 
btfans,  lima  beans,  peaches,  pears, 
plums,  or  strawberries  are  cancelled. 
effe<;tive  August  1.  1996  notice. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests 

Dated:  Apnl  26,  1996. 

Daniel  M.  Barolo, 

Direttor.  Office  of  Pesticide  Programs 

jFR  Dot  96-10910  Filed  5-2-96.  8  4.S  am] 
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FARM  CREDIT  ADMINISTRATION 
(BM-23-APR-M-02] 

Policy  Statement  on  Association 
Structure 

AQENCY:  Farm  Credit  Administration. 
ACnOM:  Policy  statement. 

summary:  Section  7.8  of  the  Farm  Credit 
Act  of  1971,  as  amended,  provides  the 
Farm  Credit  Administration  (FCA)  with 
the  authority  to  approve  mergers  of 
unlike  as.so<:iations.  With  limited 
exceptions,  the  FCA  has  not  allowed 
unlilie  association  mergers  unless  the 
territories  of  the  merging  entities  have 
fM)en  the  same.  The  FCA  Board  will  now 
consider  merger  requests  from  unlike 
as.so<:iations  whose  territories  are  not 
the  same  when  such  mergers  promote 
efficiencies  and  improve  services  to 
borrowers,  provided  the  resulting 
institutions  are  financially  viable  and 
any  adverse  impact  on  other  Farm 
Credit  System  institutions  is  minimal. 
The  FCA  Board  Policy  Statement  on 
,\ss{x:iation  Structure  describes  the 
iriteria  it  will  consider  when  acting  on 
such  merger  requests.  However,  nothing 
111  the  Policy  Statement  limits  the  FCA 
Hotird's  discretion  with  respect  to 
(barter  requests. 
EFFECTIVE  DATE:  April  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Elna 
I  Luopa.  Chief,  Corporate  Affairs 


Division,  Office  of  Special  Supervision 
and  Corporate  Affairs,  (703)  883-4475: 
or  Victor  A.  Cohen,  Associate  General 
Counsel,  Regulatory  Enforcement 
Division.  Office  of  General  Counsel. 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean  Virginia  22102- 
5090.  (703)  883-4020.  TDD  (703)  883- 
4444. 

SUPPt.EMBfrARY  INFORMATION:  The  text  of 
the  Board's  policy  statement  on 
association  structure  is  set  forth  below 
in  its  entirety: 

Farm  Credit  Administration  Board 
Policy  Statement  on  Association 
Structure,  BM-23-APR-96-02,  FCA- 
PS-70 

Effective  Date:  April  23.  1996. 

Effect  on  Previous  Action:  Supersedes 
FCA-FS-27  (BM-21-NOV-88-021  and 
FCA-PS-30  (BM-O6-JAN-89-071. 

Source  of  Authority:  Sections  5.17, 
7.8,  and  7.11  of  the  Farm  Credit  Act  of 
1971,  as  amended. 

In  the  interest  of  providing  the  highest 
quality  and  most  efficient  service  to 
agricultural  borrowers,  the  Farm  Credit 
Administration  (FCA)  encourages  Farm 
Credit  System  (System)  institutions  to 
select  structural  options  that  are  most 
conducive  to  that  goal.  The  FCA  Board 
will  favor  charter  requests  that  promote 
such  efficiency,  provided  they  result  in 
viable  financial  institutions  and  any 
adverse  effect  on  other  System 
institutions  is  minimal. 

The  FCA  believes  that  agricultural 
credit  associations  (ACAs),  formed 
pursuant  to  section  7.8(a)  of  the  Farm 
Credit  Act  of  1971,  as  amended,  can 
promote  such  efficiency  because  of  their 
ability  to  offer  a  broad  array  of  services 
to  borrowers.  However,  when  the 
chartered  territories  of  the  merging 
associations  are  not  identical,  the  FCA 
must  determine  whether  to  disapprove 
the  merger  application  or  to  charter  an 
ACA  with  (1)  Full  lending  authority 
throughout  its  territory,  resulting  in 
competition  with  one  or  more  adjoining 
associations;  or  (2)  different  lending 
authorities  in  different  parts  of  its 
territory  (bifurcated  charter)  with 
exclusive  lending  authorities  in  the 
common  territory.  Except  for  several 
ACAs  formed  as  a  result  of  section  411 
of  the  Agricultural  Credit  Act  of  1987. 
the  FCA  generally  has  denied  charter 
requests  for  the  merger  of  unlike 
associations  when  the  boundaries  of  the 
merging  entities  were  not  the  same. 
These  actions  were  taken  to  protect 
exclusive  charters,  to  discourage  intra- 
System  competition,  and  to  prevent  the 
administrative  difficulties  caused  by 
bifurcated  charters.  The  FCA  Board 
prefers  charters  that  authorize  a  full 
range  of  services  throughout  an  ACA's 


territory.  However,  the  FCA  recognizes 
that  permitting  only  exclusive,  full- 
service  ACA  charters  would  limit  the 
potential  for  achieving  additional 
structural  efficiencies  at  the  association 
level  when  voluntary  realignment- 
cannot  be  achieved. 

Consequently,  the  FCA  Board  has 
determined  that,  in  acting  on  ACA 
charter  requests,  it  will  attempt  to  strike 
an  appropriate  balance  between  the 
efficiencies  gained  from  the  merger  and 
any  potential  adverse  impact  the 
requested  charter  may  have  on 
borrowers,  other  associations,  and  the 
System.  While  the  Board  prefers  that  the 
affected  associations  resolve  their 
territorial  issues  to  permit  the  chartering 
of  non-overlapping,  full-service  ACAs, 
the  Board  will  not  rule  out  granting  a 
permanent,  full-service  charter  that 
overlaps  another  association's  territory 
if  the  adverse  effect  caused  by  any 
resulting  competition  is  minimal, 
especially  when  the  affected  association 
board(s)  consents.  Any  institution 
whose  charter  would  be  affected  by 
such  a  merger  request  would  have  the 
opportunity  to  comment  on  the  request. 
Should  a  nonexclusive  charter  be 
issued,  the  FCA  Board  would  consider 
an  application  from  an  affected 
association(s)  to  convert  to  an  ACA  or 
for  some  other  reasonable  alternative.  In 
addition,  the  Board  may  approve  a 
request  for  a  bifurcated  charter  when 
administrative  difficulties  are 
outweighed  by  the  benefits  to  be 
derived.  However,  since  the  Board 
believes  a  bifurcated  charter  should  be 
an  interim  step  to  a  full-service  ACA,  it 
encourages  the  newly  formed  ACA  and 
the  affected  association(s)  to  continue  to 
work  toward  territorial  realignment  and 
full-service,  non-overlapping  ACAs.. 

Nothing  in  this  policy  statement  shall 
limit  the  Board's  discretion  with  respect 
to  charter  requests.  Each  request  will  be 
considered  on  its  individual  merits.  In 
exercising  its  discretion,  the  Board  will 
consider  the  following  factors  and  any 
other  factors  the  Board  determines 
relevant  at  the  time  of  the  request. 

1.  Projected  operating  efficiencies  to 
be  realized  as  a  result  of  the  merger. 

2.  Projected  improvements  in  the 
quality  and  range  of  .services  to  be 
offered  borrowers. 

3.  Potential  for  adverse  financial 
consequences  on  other  associations 
because  of  any  competition  that  will 
result,  and  whether  the  affected 
association  board(s)  consents  to  the 
competition. 

4.  The  effects  of  other  alternatives  that 
may  be  requested  by  either  the  merging 
constituents  or  any  affected 
assodation(s). 


This  policy  statement  supersedes  the 
November  221. 1988  FCA  Board  Policy 
Statement  on  Granting  Nonexclusive 
Charters  to  Associations  and  the  January 
6, 1989  FCA  Board  Policy  Statement  on 
Section  411  Mergers  Resulting  in 
Nonexclusive  Charters. 

Adopted  this  23rd  day  of  April,  1996  by 
order  of  the  Board.  > 

Dated:  April  29. 1996. 

Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  96-10988  Filed  5-2-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  l>eing  Reviewed  by  the 
Federal  Communications  Commission; 
Comments  Requested 

April  29, 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/ or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  2,  1996.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 


St.,  NW.,  Washington,  DC  20554  or  via 

internet  to  dconway^cc.gov. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 

additional  information  or  copies  of  the 

information  collections  contact  Dorothy 

Conway  at  202-418-0217  or  via  internet 

at  dconway@fcc.gov. 

SUPPlfMBfT ART  MFORMATKM: 

OMB  Approval  Number:  3060-0641. 

Title:  Notification  to  File  Progress 
Report. 

Form  No.:  FCC  Form  218-1. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit.  Individuals  or  households. 

Number  of  Respondents:  587. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  587  hours. 

Needs  and  Uses:  The  data  collected  is 
used  by  Commission  staff  to  determine 
whether  the  licensee  is  entitled  to  their 
authorization  to  operate.  From  this  data, 
the  Commission  is  able  to  confirm  that 
service  has  been  made  available  to  at 
least  30  percent  of  the  population  or 
land  area  writhin  three  years  of  license 
grant  and  50  percent  of  the  population 
or  land  area  within  five  years  of  license 
grant.  The  data  collected  ensures 
licensees  are  making  proper  use  of  the 
frequency  spectrum. 

The  Commission's  rules  were  recently 
revised  to  eliminate  the  requirement  for 
a  progress  report  at  the  conclusion  of 
the  one  year  benchmark,  thereby 
decreasing  the  burden  on  the  applicant 
and  the  Commission. 
Federal  Communications  Commission 
William  F.  Caton. 
Acting  Secretary: 

IFR  Doc.  96-11018  Filed  5-2-96;  845  am! 
BILUNG  CODE  «712-01-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Policy  Statement  on  the  Fitness  and 
Integrity  of  Lessors  of  Real  Property  to 
theFDIC 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC).  • 

ACTION:  Statement  of  policy;  correction. 

summary:  In  the  statement  of  policy 
beginning  on  page  5554  in  the  issue  of 
Tuesday,  February  13,  1996,  make  the 
following  correction: 

Change  the  reference  "paragraph  III.B. 
(1)  through  (4)  to  "paragraph  III.B.  (1) 
through  (5)"  each  time  it  appears  in  the 
following  places: 
— On  page  5555,  in  the  third  column,  in 

paragraph  V.A.  {l)(b); 
— On  page  5556.  in  the  second  column, 

in  paragraph  V.B.  {l)(a),  and  in  the 

third  column  in  paragraph  V.B. (4). 
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Dated:  April  26.  1946 
Fflderal  Do^mmiI  Insurance  Corporation, 
lerry  L.  Luigley. 
Executive  Secretary 

|FK  Drx:  96-10869  Filed  5-2-96;  8:45  am) 
•NJJNQ  OOCM  Mir-AI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-llll-Off] 

ArltanMs;  Amendment  to  Notice  of  a 
Major  Dieaeter  Declaration 

AQB4CY:  Federal  Emei^ency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  Thi.H  notice  amends  the  notice 
of  a  major  di.saster  for  the  Statu  of 
Arkansa.s.  (FEMA-l  1 1 1-DR).  dated 
April  23.  1996.  and  related 
determinations. 

EFFECTIVH  DATE:  April  24.  1996. 
FOR  FURTHER  INFOtMATION  CONTACT: 
Paulino  C.  Gimpbell.  Response  and 
Recovery  Dirertorate.  Federal 
Emeiyencv  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606 
SUPPLBMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansa.s,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  betui  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  23.  1996. 

Franklin.  Madison.  Marion  and  Washinglc^n 
Counties  for  indivulu<il  .^sslstan^e.  dn<l. 

Crawford  .ind  SelnLstian  Counties  for  all  i»tht?r 
cat^*^orl^'s  i)f  dssislanc  t>  under  the  ['nblu 
.AssistaiK  «•  pni^ram  (alrt-adv  dosignaled  tor 
Individual  ■\ssislaiuf  ami  (^^leKor^'S  A 
and  B  under  the  l'ut)lu  .Assistance 
pronraml 

(Catalog  of  Federal  Doineslu  .Assistance  No. 

Hi  Sltj.  Disaster  .Assistance) 

Dennin  H.  Kwialkowsld. 

Dt^puty  .■\ss<x  Kilf  Direttor.  Response  and 

Rptovcry  Dirvt  t(^nitf 

|FR  Doc  96-1 1039  Filed  5-2-96.  8  45  am] 
ULLMa  cooc  trit-M-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liat}ility  hricurred  for  Death  or 
Injury  to  Passer>gers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  ("ertificate 
of  Financial  Responsibility  to  Meet 
Liabilitv  Incurred  for  Death  or  Injury  to 


Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  C.F.R. 
Part  540,  as  amended: 
Ulysses  Cruises.  Inc..  Compania  de 
Vapores  Islandbreeze  S.A.  and 
Festivale  Maritime  Limited,  901 
South  America  Way,  Miami.  Florida 
33132 

Vessel:  Islandbreeze 
Ulysses  Cruises,  Inc.  and  Compania  de 
Vapores  Oceanbreeze  S.A.,  901  South 
America  Way.  Miami,  Florida  33132 
Vessel:  Oceanbreeze 
Cunard  Line  Limited  and  Norwegian 
Cruises  Ltd..  555  Fifth  Avenue,  New 
York.  New  York  10017-2453 

Vessels:  Sea  Goddess  I  and  Sea 
Goddess  II 

Dated:  April  29.  1996. 
loMph  C.  P«lkijig, 

Secrf'ary 

[FR  Doc.  96-10981  Filed  5-2-96;  8:45  am) 

BRXMO  odM  tn»-*%-m 


FEDERAL  RESERVE  SYSTEM 

Change  In  Benk  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HoWkig  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i})  and  § 
225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
use.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
pro<:essing.  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Ciovemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
C.ovemors.  Comments  must  be  received 
not  later  than  May  16,  1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1  Milton  Pearce  Blake,  and  Jack  L  6- 
Adhenne  Grimmett.  of  Pauls  Valley, 
Oklahoma;  William  E.  &  Gay  W. 
Humphrey,  of  Oklahoma  City, 
(Oklahoma;  and  Richard  Keith 
Mansfield,  of  Marlow.  Oklahoma;  all  to 
actjuire  an  additional  5.01  percent  each 
for  a  total  of  25  percent  each,  of  the 
voting  shares  of  Leader  First  Bancorp, 


Inc..  Marlow,  Oklahoma,  and  thereby 
indirectly  acquire  The  First  National 
Bank  in  Marlow,  Marlow,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  29,  1996. 

fansifar  J.  Jahnson, 

Deputy  Secretary  of  the  Board. 
IFR  Doc  96-11000  Filed  S-2-96;  8:45  am] 
COM  Mia^i-r 


Formations  of,  AcquisWons  by,  and 
Mergers  of  Bank  HoMinf  Companies 

The  companies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
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must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  28, 1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Magnolia  Midlands  Bankshares, 
Inc..  Eastman,  Georgia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Eastman,  Eastman,  Georgia. 

B.  Federal  Reserve  Btuik  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Boatmen's  Bancshares,  Inc.,  St. 
Louis,  Missouri;  to  merge  with  Canadian 
Bancshares,  Inc.,  Canadian,  Texas,  and 
thereby  indirectly  acquire  First  State 
Bank  of  Canadian,  Canadian,  Texas. 

2.  Heartland  Bancshares,  Inc.,  Herrin, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Heartland  National 
Bank,  Herrin,  Illinois.  Heartland 
National  Bank  is  the  proposed  successor 
to  the  conversion  of  First  Federal 
Savings  and  Loan  Association  of  Herrin, 
Herrin.  Illinois,  trom  a  federal  mutual 
savings  and  loan  to  a  federal  stock 
savings  and  loan  association,  and  then 
to  a  national  bank. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Inter-Mountain  Bancorp.,  Inc., 
Bozeman,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Security  Bank  of  Belgrade,  Belgrade,' 
Montana,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29, 1996. 
fennifer  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-11002  Filed  5-2-96;  8:45  am) 
■ILUNQ  COOC  ttlO-OI-F 


Notice  of  Proposals  to  Engage  in 
Permissible  NortbanMng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  NonlMnking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  tfiat  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  17, 1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Keeco,  Inc.,  Chicago.  Illinois;  to 
acquire  Premier  Insurance  Services. 
Inc.,  Warren.  Illinois,  and  thereby 


engage  in  insurance  agency  activities  in 
towns  of  less  than  5,000,  pursuant  to  § 
22S.25(b)(8)(iii)  of  the  Board's 
Regulation  Y. 

2.  Northland  Insurance  Agency,  Inc., 
Qiicago,  Illinois;  to  acquire  Premier 
bisurance  Services,  Inc.,  Warren, 
Illinois,  and  thereby  engage  in  insurance 
agency  activities  in  towns  of  less  than 
5,000,  pursuant  to  §  225.25(bK8)(iii)  of 
the  Board's  Regulation  Y. 

Etoard  of  Governors  of  the  Federal  Reserve 
System.  April  29. 1996. 
leutfer  Mohaaaa, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  96-11001  Filejl  5-2-96:  8:45  am) 
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FEDERAL  TRADE  COMMWfflOM 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  tlie  Piemerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  termination  between:  040896  and  041996 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquiring  entity 


pmn 

Date 

No. 

terminated 

96-1435 

04A»^ 

96-1330 

04/11/96 

96-1378 

04/11/96 

96-1415 

04/11/96 

96-1422 

04/11/96 

96-1471 

04/11/96 

Royal  Dutch  Petroleum  Company  (a  Dutch  company),  Benton  Oil  and  Gas  Company,  Benton  Oil  and  Gas  Com- 
pany of  Louisiana  

A.  M.  Castle  &  Co.,  Thomas  W.  Kreher,  Kreher  Steel  Co..  Inc 

Radisys  Corporation.  Intel  Corporation,  Intel  Corporation 

SunGard  Data  Systems  Inc.,  Digital  Equipment  Corporation.  Digital  Equipment  Corporation  

Baptist  Health  Care  Corporation,  Lakeview  Center,  Inc.,  Lakeview  Center,  Inc  ~ 

All  American  Communications,  Inc.,  Ail  American  Communications,  Inc.,  Marit  Goodson  Productions.  L.L.C  


/ 
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Transactions  Granted  Early  termination  between:  040896  and  041996— Continued 


Name  of  acqumng  person,  name  of  acquired  person,  name  o<  acquirwig  entity 


Joseph  M.  Field.  Samue*  J.  Heyman.  GAF  Broadcastino  Company.  Inc.  and  OAF  Properties,  Inc 

Susanna  Klatten.  The  P  D.  George  Company,  The  P.O.  George  Company 

CRH  pic,  Bo*nder  Companies,  Inc.,  BoMrxJer  Companies,  Inc  

Abbott  Laboratones,  MedlSense.  Inc..  MediSense.  Inc  

CattioHc  Healthcare  West,  Cattwfe  Healthcare  Corporation.  Mercy  Hospital  and  HealthServiees 

Media  General,  Inc.,  Scudder  Family  Voting  Trust  for  Affiliated  News.  Inves.,  Eastern  Colorado  Publishing  Company 

James  D.  Canrecker.  Wyndham  Hotel  Corporation  (Jomt  Venture),  Wyndham  Hotel  Corporation  (Joint  Venture)  

Catholic  Healthcare  West,  Sisters  of  the  Third  Order  of  Saint  Dominic.  St.  Joseph's  Medical  Center  of  Sfocfcton  

CF  Securities  LP,  Wyndham  Hotel  Corporation  (Joinl  Venture).  Wyndham  Hotel  Corporation  (Joint  Venture)  

Crown  Pacific  Partners,  LP,  Wilamette  Industnes,  Inc..  Willamette  Industries.  Inc  

The  B.F  Goodrich  Company,  G.  RusseU  Lincoln,  Algan,  Inc  

Samt  Barnabas  Corporafior  (  a  non-profit  corporation)  Communrty/Klmball  Health  Care  System.  Inc.  (non  profit), 

Community/Kimbal  Health  Care  System,  Inc.  (non  profit)  

intenm  Services  Inc.,  Brandon  Systems  Corporation.  Brandon  Systems  Corporation 

ASG  AB,  Mr.  Desmorxl  Kearney.  International  Cargo  Group.  Inc  

CalEnergy  Company.  Inc  ,  Edson  International,  Conefo  Energy  Company  

The  Second  Dave  Samson  Tmsf,  VIAG  AG  (a  German  company),  KJodow  Namasco  Corporation  

Bedrod*  Holdings  Partners.  Wyndham  Hotel  Corporation,  Wyndham  Hotel  Corporation  

The  Timiten  Company.  John  D.  Moms,  Jr ,  Ohw  AJloy  Steels.  Inc  

Supervalu  Inc..  Donald  Butson,  Butson's  Enterprises,  Inc 

Supervalu  Inc.,  Charles  P  Butson.  Butson's  Enterpnsos,  Inc  

The  Williams  Companies.  Inc.,  Global  Access  Telecommunications  Services,  Inc.,  Globai  Access  Teleoommuni- 

catKjns  Services,  Inc  

Grupo  industnal  Bimbo  S  A..  Business  Asset  Tmsf  I.  Paafic  Pride  Baking  Company  

InterMedia  Capital  Partners  IV,  LP.  InterMedia  Capital  Mar«igement  V,  L.P.,  Robin  Media  Holdings.  Inc  

First  Union  Corporation,  First  Chicago  NBD  Corporation.  GosterparV  Corporation,  Vondeipark  Corporatkm  &  Rjk  C 
Intermedia  Communications  of  Florida.  Inc..  SI   Newtrouse,  Jr.,  EMI  Communications  Corp.,  Eastern  Message, 

inc..  Easter  

Intennedia  Communications  ol  Fkxida,  Inc..  DonaW  E.  Newhouse,  EMI  Communicatkxis  Corp.,  Eastern  Message. 

Inc..  Easter  

IntorCel,  inc  .  GTE  Corporation.  GTE  Mobilnet  Incorporated  

Nordahl  L  Brue.  Quality  Dining.  Inc  .  Quality  Dinmg,  Inc 

Michael  J.  Dressell.  Quality  Dining.  Inc  .  Quality  Dining.  Inc  

Quality  Dining.  Inc..  Bruegger's  Corporation.  Bruegger's  Corporation 

Bnstol-Myers  Squibb  Company.  Somatix  Therapy  Corpofation,  Somatix  Therapy  Corporation  

Eaton  Corporation.  CARGO  Automotive  Products  Corporation.  CAPCO  Autonwtive  Products  Corporation  

V  Prem  Watsa,  Skandia  Insurance  Company  Ltd  (publ),  Skandia  America  Reinsurance  Corporation  

Financial  Services  Acquisition  Corporation,  Welsh.  Carson.  Anderson  &  Stoviie  VI.  LP,  Euro  Brokers  Investment 

Corporation 

Morgan  Stanley  Capital  Partners  III.  LP.  The  Plymouth  Rock  Company  Incorporated.  Direct  Response  Corporation 

Herti  Jones.  Inc  Empkjyee  Stock  Ownership  Plan.  M.  Francois  Pinault.  Continental  Graphks  Corporation  

FS  Equity  Partners  III.  LP  ,  KMS  HoWing  Corporation,  KMS  HoWing  Corporatk>n  

Lockheed  Martin  Corporation.  Loral  Corporation.  Loral  Corporation  


PMN 
tio. 


96-1476 
96-1498 
96-1503 
96-1544 
96-1481 
9&-1482 
96-1492 
96-1493 
96-1505 
9&-1520 
96-1522 

96-1523 
96-1525 
96-1527 
96-1529 
96-1531 
96-1532 
96-1536 
96-1537 
96-1539 

96-1541 
96-1542 
96-1543 
96-1550 

96-1552 

96-1553 
96-1564 
96-1569 
96-1570 
96-1571 
96-1573 
96-1438 
96-1447 

96-1451 
96-1454 
96-1480 
96-1515 
96-0920 


Date 
terminated 


04/11/96 
04/11/96 
04/11/96 
04/11/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12«6 

04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 

04/12/96 
04/12/96 
04/12/96 
04/12/96 

04/12/96 

04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/12/96 
04/15/96 
04/16/96 

04/16/96 
04/16/96 
04/16/96 
04/16/96 
04/18/96 


FOR  FUfTTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renin)  A.  Horton, 
Contact  Representatives.  Kedural  Trade 
Commission.  Premor>>er  Notification 
Office,  Bureau  of  Comp«tition.  Room 
.303,  Washington.  DC  ZO.'JHO,  (202)  .126- 
3100. 

By  Direction  of  the  (Commission. 
Donald  S.  Clark, 
Secifttiry 
|FR  Doc.  96-110.18  FiimI  5-2-96.  8  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Health 
Resources  and  Services 
Administration 

Part  H.  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24.  August  31. 
1982,  as  amended  most  recently  at  61 
FR  13503.  dated  March  27.  1996)  is 
amended  to  reflect  the  following 
changes  in  the  Bureau  of  Health 
Resources  Development. 

Under  Section  HB-20,  Organization 
and  Functions,  amend  the  functional 
statements  for  the  Bureau  of  Health 


Resources  Development  (HBB)  as 
follows: 

1.  Delete  the  Information  Resources 
Staff  Office  of  the  Director,  BHRD 
(HBBl),  functional  statement  in  its 
entirety. 

2.  Establish  the  Office  of  Information 
Technology  Management  (HBB16).  and 
enter  the  functional  statement  as 
follows: 

Office  of  Information  Technology 
Management  (HBBl 6) 

The  Office  of  Information  Technology 
Management  (OITM):  (1)  Develops, 
reviews  and  implements  policies  and 
procedures  to  promote  improved  ADP 
and  information  resources  management 
capabilities,  practices  and  clearances 
throughout  BHRD;  (2)  develops  and 
coordinates  BHRD-wide  plans  and 
budgets  for  the  management  of 
information  technology  and  services, 
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including  centralized  data  processing, 
office  automation,  and 
telecommunications;  (3)  develops  and 
recommends  policies  and  procedures 
relating  to  information  resources 
management  and  support  services;  (4) 
plans,  manages,  administers  and 
coordinates  BHRD  microcomputer 
systems,  including  all  required  linkages 
to  networks  inside  and  outside  BHRD, 
including  mainframe  systems;  (5) 
manages  and  coordinates  state-of-the-art 
information  science  technology  and 
provides  technical  advice,  consultation, 
and  assistance  in  information  resources 
management  and  the  use  of  ADP 
resources;  (6)  develops  and  coordinates 
the  implementation'of  information 
resources  management  with  other  HRSA 
Bureaus;  (8}  analyzes  the  Bureau's  need 
for  information  systems  and  performs 
planning,  feasibility,  utility,  practicality, 
cost/benefit,  and  impact  studies 
preceding  any  new  or  major  inter-  or 
intra- Agency  systems  development  or 
acquisition;  (9)  manages  ADP  clearance, 
purchase,  installation,  and  maintenance 
of  all  BHRD  hardware  and  software 
packages;  (10)  provides  a  full  range  of 
automated  data  processing  activities  to 
assist  in  the  production  of  meaningful 
and  timely  information  for  Bureau 
management  and  its  decision-making 
processes;  (11)  provides  technical 
assistance  and  consultation  on 
computer  systems  design,  development, 
and  operation  to  components  within  the 
Bureau  and  regional  offices;  (12) 
evaluates  state-of-the-art  hardware  and 
software  systems  to  test  their 
applicability  and  cost  effectiveness  for 
use  by  BHRD  program  staff;  (13) 
designs,  develops,  and  carries  out 
special  studies  and/or  evaluations  of 
Bureau  programs  requiring  advanced 
computer  applications,  programming 
skills,  and  microcomputer-mainframe 
interaction;  (14)  performs  liaison  with 
HRSA  IRM  staff  with  respect  to 
information  systems  policy  and  security 
issues,  and  other  ADP  concerns  with 
HRSA,  PHS  or  Department  implications; 
(15)  manages  propierty  and  equipment 
management  activities;  and  (16) 
oversees  and  directs 
telecommunications  activities  and 
services. 

Delegations  of  Authority 

All  delegations  and  re-delegations  of 
authorities  to  officers  and  employees  of 
the  Bureau  of  Health  Resources 
Development  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 


in  effect  in  them  or  their  successors, 
pending  further  re-delegation,  provided 
they  are  consistent  with  this 
reorganization. 

This  reorganization  is  will  be  effective 
upon  date  of  signature. 

Dated:  Aprir22,  1996. 
Giro  V.  Sumaya. 

Administrator,  Health  Resources  and  Services 
Administration. 

|FR  Doc.  96-10839  Filed  5-2-96;  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

Hanford  Thyroid  Mort>idity  Study 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CIX) 
announces  the  following  meeting. 

Name:  Hanford  Thyroid  Morbidity  Study 
Advisory  Committee. 

Times  and  Dates:  9  a.m.-5  p.m..  May  20, 
1996.  7  p.m.-9  p.m..  May  20, 1996. 

P/ace:  Wyndham  Garden  Hotel,  18118 
Pacific  Highway  South,  Seattle,  Washington 
98188. 

Status:  Ofien  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Director,  CDC.  regarding  the  scientific  merit 
and  direction  of  the  Hanford  Thyroid 
Morbidity  Study. 

The  Committee  will  review  development  of 
the  study  protocol  and  recommend  changes 
of  scientific  merit  to  CDC,  advise  on  the 
conduct  of  the  pilot  study  using  the  approved 
protocol,  and  assist  in  determining  the 
feasibility  of  a  full-scale  epidemiologic  study. 
If  the  full-scale  epidemiolc^ic  study  is 
carried  out,  the  Committee  will  advise  CDC 
on  the  design  and  conduct  of  the  study  and 
analysis  of  the  results. 

Matters  To  Be  Discussed:  The  Committee 
will  discuss  the  progress  and  updates  of  the 
status  of  various  components  of  the  Hanford 
Thyroid  Disease  Study  being  conducted  by 
the  Fred  Hutchinson  Cancer  Research  Center. 
Agenda  items  include:  National  Center  for 
Environmental  Health  (NCEH)  activities  on 
the  progress  of  current  studies,  an  upidate  on 
the  Native  American  component,  and  public 
involvement  activities.  On  May  20,  at  7  p.m.. 
the  meeting  will  continue  in  order  to  allow 
more  time  for  public  input  and  comment. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Nadine  Dickerson,  Program  Analyst, 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health  Effects. 
NCEH,  CDC,  4770  Buford  Highway,  NE,  (F- 
35),  Atlanta,  Gaorgia  30341-3724,  telephone 
770/488-7040. 


Dated:  April  29.  1996. 

Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  96-11028  Filed  5-2-96:  8:45  ami 
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National  Institutes  of  Health 

NCI  Cancer  information  Service 
Community  Services  Database  Survey 
and  Verification;  Proposed  Collectton: 
Comment  Request 

SUMMARY;  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute,  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSB)  COiXECnON:  Title:  NQ  Cancer 
Information  Service  Community 
Services  Database  Survey  and 
Verification.  Type  of  Information 
Collection  Request:  New.  Form  Number: 
not  applicable.  Need  and  Use  of 
Information  Collection:  The  CIS 
provides  the  general  public,  cancer 
patients,  families,  health  professionals, 
and  others  with  the  latest  information 
on  cancer.  Essential  to  fulfilling  its  role 
as  a  referral  sourts  for  cancer  patients 
and  their  families  is  the  identification, 
acquisition,  and  dissemination  of 
information  about  hospitals,  breast  and 
cervical  cancer  screening  clinics,  and 
cancer  pain  management  programs.  This 
effort  involves  sending  a  survey  tool  or 
a  verification  instrument  annually  to 
17,135  respondents.  Frequency  of 
Response:  Annual.  Affected  Public: 
Business  or  other  for-profit,  not-for- 
profit  institutions.  Federal  government, 
state,  local  or  tribal  government.  Type  of 
Respondents:  Administrators  of 
hospitals,  clinics,  and  cancer  screening 
centers.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  17,135;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
.167;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  2,862.  The 
annualized  cost  to  respondents  is 
estimated  at:  $34,339.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 
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Type  of  respondents 


Administrators 

Total 


Estimated 

number  of 

respondents 


17,135 


Estimated 
numt>er  ol 
responses 
per  re- 
spondent 


1 


Average 

txirden 

hours  per 

response 


.167 


Estimated 
total  annual 
burden 
hours  re- 
quested 


2.862 
2,862 


REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  '.he  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instmments, 
contact  Chris  Thomsen,  Acting  Chief, 
Cancer  Information  Service,  National 
Cancer  Institute.  NIH.  Building  31. 
Room  10A16,  9000  Rockville  Pike, 
Bethesda.  MD  20892,  or  call  non-toll- 
free  number  (301)  496-5583  ext.  239  or 
E-mail  your  request,  including  your 
address  to:  thomsenc®ot.:c.n(:i. nih.gov 
COMMENTS  DUE  DATE:  Conunents 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  (uly  2,  1996. 

Dated:  April  29.  1996. 
Philip  D.  .\moruso, 
Ass'iciatP  Director  of  Extr.unural 
Management.  iVCV 

(FK  Doi .  9&-1 1070  Fil.-(1  =i-2-96:  8:45  .im| 
BILUNQ  CODE  414(M)t-M 


National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
herebv  given  of  the  meeting  of  the 
following  National  Institute  on  Aging 
Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  gnint  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  a.ssistance.  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  National  Institute  on 
Aging  Special  Emphasis  Panel 
(Telephone  Conference  Call) 

Date  of  Meeting:  May  7.  1996 

Time  of  Meeting:  2:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building.  Room 
2C212,  7201  Wisconsin  Avenue. 
Bethesda.  Maryland  20802 

Agenda:  To  provide  concept  review  to 
modify  Women's  Health  and  Aging 
Study  Contract. 

Contact  Person:  Dr.  Michael  Oxman, 
Scientific  Review  Administrator, 
Gateway  Building.  Room  2C212. 
National  Institutes  of  Health, 
Bethesda,  Maryland  20892-9205, 
(301)496-9666 

This  notice  is  being  pubUshed  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Research, 
National  Institutes  of  Health) 

Dated:  April  30,1996. 
Susan  K.  Feldman. 
Committee  Management  Officer.  i\!H. 
|FR  Doc.  96-1 1072  Filed  .'V-2-96;  8:45  am) 

BILUNQ  CODE  4140-01-M 


Dated:  April  30, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-11073  Filed  5-2-96;  8:45  am] 
BILLMQ  CODE  414(M)1-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders  Special 
Emphasis  Panel,  May  1,  1996,  which 
was  to  have  taken  place  as  a  telephone 
conference  call  originating  in  Room 
400C,  Executive  Plaza  South,  6120 
E,xecutive  Blvd.,  Rockville,  Maryland 
20852,  which  was  published  in  the 
Federal  Register  on  April  2i,  1996,  61 
FR  17713. 

This  meeting  is  being  cancelled  due  to 
the  withdrawal  of  the  application  thai 
was  under  consideration. 


Public  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859.  May  27.  1975.  as 
amended  most  recently  at  61  FR  3722. 
February  1.  1996)  is  amended  to  reflect 
the  reorganization  of  the  Office  of  the 
Director.  National  Institute  of  Child 
Health  and  Human  Development 
(NICHD).  The  reorganization  consists  of 
the  following:  (1)  Abolish  the  Office  of 
Grants  and  Contracts  (HNT15)  and 
transfer  its  functions  to  the  Office  of 
Administrative  Management  (OAM) 
(HNT12)  and  (2)  revise  the  OAM 
functional  statement.  This 
reorganization  improves  the  ability  of 
the  NICHD  to  fulfill  its  mission  by 
restructuring  the  OD/NICHD  and 
thereby  improving  the  integration  of 
related  administrative  and  management 
areas  and  streamlining  operations. 

Section  HN-B.  Organization  and 
Functions  is  amended  as  follows: 

(1)  Under  the  heading  Office  of  Grants 
and  Contracts  (HNTlS),  delete  the  title 
and  functional  statement  in  their 
entirety. 

(2)  Under  the  heading  Office  of 
Administrative  Management  (HNT12) 
revise  the  functional  statement  as 
follows: 

Office  of  Administrative  Management 
(HNT12J  (1)  Advises  the  NICHD 
Director  on  administrative  matters;  (2) 
advises  the  Director  and  top  staff  on 
implications  and  impact  of  plans  and 
programs  from  other  Departmental 
levels  and  Federal  agencies  which  affect 
budget,  personnel,  equal  employment, 
grant,  contract,  information  technology, 
or  administrative  services;  (3)  plans  and 
directs  financial,  personnel,  equal 
employment,  grant,  contract, 
information  technology,  and 
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administrative  management  functions  of 
the  Institute;  and  (4)  develops  and 
implements  Institute-wide  policies  and 
procedures  on  administrative  matters. 

Dated:  April  23, 1996. 
Harold  Vannus, 
Director,  NIH. 

[FR  Doc.  96-11071  Filed  5-2-96;  8:45  am) 
BILLMG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSNG  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-3917-N-72] 

Office  Of  the  Assistant  Secretary  for 
Housing;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  June  17. 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  and  Urban  Development,  451 — 
7th  Street  SW.,  Room  9116,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker.  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  information  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  .the  proposed 
collection  of  information;  (3)  Enhance 
the  quality.  utiUty  and  clarity  of  the 
information  to  be  collected;  and  (4) 


Minimize  the  bvurden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  fonns  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Contractor's 
Requisition  Project  Mortgages — ^HUD- 
92448. 

OMB  Control  Number:  2502-0028. 

Description  of  the  need  for 
information  and  proposed  use:  Section 
207(b)  of  the  National  Housing  Act 
(Public  Law  479.  48  Stat.  1246. 12 
U.S.C.  1701  et  seq.).  applicable  portions 
of  which  are  attached  for  reference, 
authorizes  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  (HUD)  to  insure  mortgages 
(including  advances  on  such  mortgages 
during  construction)  for  construction  of 
rental  housing  projects.  Section  212  of 
the  National  Housing  Act,  applicable 
portions  of  which  are  attached  for 
reference,  prevents  the  Secretary  of 
HUD  from  insuring  a  project  unless  the 
principal  contractor  files  a  prevailing 
wage  certificate.  Paragraph  (4)  of  24  CFR 
207.19(d)  sets  forth  requirements  for 
insurance  of  advances  and  certification 
of  compliance  with  labor  standards  and 
prevailing  wage  requirements.  Form 
HIJD-92448  is  used  by  the  contractor  to 
obtain  program  benefits,  consisting  of 
distribution  of  insured  mortgage 
proceeds  when  construction  costs  are 
involved.  The  information  regarding 
completed  work  items  is  used  bv  the 
Field  Office  (FO)  to  ensure  that ' 
payments  from  mortgage  proceeds  are 
made  for  work  actually  completed  in  a 
satisfactory  manner.  The  work  must  be 
inspected  and  approved  by  a  FO 
inspector.  The  certification  regarding 
prevailing  wages  is  used  by  the  FO  to 
ensure  compliance  with  prevailing  wage 
rates. 

Agency  form  numbers:  HUD-92448. 

Members  of  affected  public:  General 
Contractors. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  6000  hours,  the  number  of 
respondents  is  1000,  frequency  of 
response  is  10,  and  the  hours  of 
response  is  6  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 


Dated:  April  26,  1996. 

Nicolas  P.  Reteinat, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  96-11003  Filed  S-2-96;  8:45  am) 

MLLMO  CODE  4>10->7-M 


[Docket  No.  FR-a»17-N-71] 

Office  Of  the  Assistant  Secretwy  for 
Housing;  Notica  of  Propoaad 
Information  Collactlon  for  Public 
Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice. 

StiMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  July  2,  1996. 

ADDRESSES:  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street  SW.,  Room  9116.  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Werdal.  Telephone  number  (202) 
708-0614.  extension  2562  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond:  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
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technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Owner  Certification 
on  Low-Income  Housing  Tax  Credits. 

OMB  Control  Number:  2502-0377. 

Agency  form  numbers:  HUD-2880. 

Description  of  the  need  for  the 
information  and  proposed  use:  Since 
the  1986  Tax  Reform  Act,  Low  Income 
Housing  Tax  Credits  (LIHTCs)  have 
provided  a  significant  amoimt  of  equity 
financing  supporting  the  development 
of  affordable  housing  units.  Since  the 
implementation  of  the  1989  HUD 
Reform  Act,  sponsors  of  HUD 
Multifamily  projects  seeking  new 
subsidies  from  HUD  have  been  required 
to  make  a  specific  certification  with 
respect  to  LIHTCs. 

Since  1992  HUD  has.  through  Form 
HUD-2880,  "Applicant/Recipient 
Disclosure/Update  Report"  required  that 
those  persons  or  entities  which  receive, 
or  are  applying  to  receive,  HUD  and 
other  government  assistance,  certify 
their  intentions  regarding  the  nature  and 
extent  of  the  total  assistance  which  will 
be  required  or  obtained,  including 
LIHTCs. 

The  basic  concept  of  "subsidy 
layering"  is  that  total  project  Sources  of 
financing  may  not  exceed  total  project 
uses,  and  to  the  extent  that  they  do. 
must  be  reduced  so  as  to  prevent  excess 
subsidy  layering.  Therefore,  and  as  a 
logical  first  step,  project  sponsors  using 
LIHTCs  and  any  other  form  of  HUD 
assistance  must  identify  all  anticipated 
project  uses  when  completing  Form 
HUD-2880.  HUD  recognizes  that  this 
estimation  is  not  particularly  easy  to 
make  at  a  multi-million  dollar, 
Multifamily  project's  formative  stages. 
Nevertheless,  pursuant  to  HUD  Reform 
Act  requirements,  ceriain  project  uses 
relating  to  the  Builder,  Developer  and 
Syndicator  fees  are  limited  in 
accordance  with  HUD  Housing's 
Subsidy  Layering  Guidelines  and 
implementing  Notices  and  instructions, 
and  every  effort  must  be  made  to 
segregate  out-of-pocket  project  costs 
which  might  otherwise  be  lumped  into 
developer's  fees. 

Sponsors  of  LIHTC  projects,  in 
particular,  must  be  careful  to  recognize 
that  all  costs  associated  with  the  project 
be  properly  estimated  and 
characterized.  For  example,  incentives 
earned  through  successfiil  performance 
of  what  are  essentially  property 
management  duties  should  not  be 
lumped  into  the  Sources  and  Uses 
Statement  which  the  Form  HUD-2880 
certification  requires  as  generic 
"Developer's  Fees".  Such  speculative 
future  Uses  of  presently  sought-after 


UHTC  equity  financing,  and  ultimately 
syndication  installment  proceeds, 
should  be  identified  as  "property 
management  fees"  or  "Gnieral  Partner 
Reserve  incentives". 

HUD  has  learned  that  the  UHTC 
certification  and  disclosure 
requirements  need  not  be  an 
impediment  to  successfiil  development 
of  LIHTC  projects  using  FHA  financing; 
nor  do  the  subsidy  layering  guidelines 
relating  to  Builders  and  Develofwrs  fises 
mean  that  subsidy  reductions  will 
necessarily  be  imposed.  Subsidy 
gathering  problems  are  far  more 
common  to  Developers  of  LIHTC  and 
other  Affordable  Multifamily  projects 
than  subsidy  layering  problems.  Only 
through  informed,  thorough  preparation 
of  Form  HUD-2880  can  it  be  determined 
whether  a  layering  problem  exists. 

h4embers  of  affected  public: 
Multifamily  Project  Sponsors;  an 
estimation  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
collection  is  1250,  the  number  of 
respondents,  500,  frequency  of 
response,  once,  and  hours  of  response, 
2.5. 

Status  of  the  proposed  information 
collection:  Extension  with  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  April  26, 1996. 

Nkolis  P.  Retsinas, 

Assistant  Secretary  for  Housirig — Federal 
Housing  Commissioner. 

[PR  Doc.  96-11004  Filed  5-2-96;  8:45  am] 
BIUMQ  COM  4210-27-M 


[Docket  No.  FR-3917-N-70] 

Office  of  the  Assistant  Secretary  for 
Housing;  Notlcs  of  Proposed 
Information  Collection  for  Public 
Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
requirement  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Ciepartment  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  July  2,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing  Department  of 
Housing  and  Urban  Development,  451- 


7th  Street  SW.,  Room  9116,  Washington. 

D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Kline,  Single  Family  Insurance 
Operations  Division  (SFIOD),  telephone 
number  (202)  708-0614  ext.  3511  for 
form  HU1>-27050-A  or  Savannah 
Williams,  SFIOD,  telephone  number 
(202)  708-0614  ext.  3407  for  form  HUD- 
27050-B  (these  are  not  toll-free 
numbers)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  the  fimction 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgage  Insurance 
Termination— HUD-27050-A. 
Application  for  Premium  Refund  or 
Distributive  Share  Payment,  HUD- 
27050-B. 

OMB  Control  Number:  2502-0414. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use: 
Mortgage  Insurance  Termination,  form 
HUD-27050-A,  is  used  by  servicing 
mortgagees  to  comply  with  HUD 
requirements  for  reporting  termination 
of  FHA  mortgage  insurance.  This  form 
is  used  whenever  FHA  mortgage 
insurance  is  terminated  and  no  claim  for 
insurance  benefits  will  be  filed.  Under 
the  new  streamline  III  program  when 
the  form  is  submitted  on  magnetic  tape, 
the  form  can  be  used  to  directly  pay 
eligible  homeov^rners.  This  condition 
occurs  when  the  form  passes  the  criteria 
of  certain  system  edits. 

As  the  result  the  system  generates  a 
disbursement  to  the  eligible  homeowner 
for  the  refund  consisting  of  the  unused 
portion  of  the  paid  premium.  The 
collection  information  required  is  used 


to  update  HUD's  Single  Family 
Insurance  System.  The  billing  of 
mortgage  insurance  premiums  is 
discontinued  as  a  result  of  the 
transaction.  Without  this  information 
the  premium  collection/monitoring 
function  would  be  severely  impeded 
and  program  data  would  be  unreliable. 
Under  streamline  III  when  the  form  is 
processed  and  but  does  not  pass  the 
series  of  edits  the  system  generates  in 
these  cases  the  form  HUD-27050-B  to 
the  homeowner  to  be  completed  and 
returned  to  HUD  for  further  processing 
for  the  refund.  In  general  a  Premium 
Refund  is  the  difference  between  the 
amount  of  prepaid  premium  and  the 
amount  of  the  premium  that  has  been 
earned  by  HUD  up  to  the  time  the 
mortgage  is  terminated. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
for  the  HUD-27050-A  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  number  of  respondents  is  9,500  and 
the  frequency  of  response  is  as  required 
and  the  volume  per  respondents  is  1  to 
40,000  depending  on  the  size  of  their 
FHA  portfolio. 

Public  reporting  burden  for  this 
collection  of  information  for  the  HUD- 
27-50-B  is  estimated  to  average  15 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
number  of  respondents  is  382,  000  and 
the  frequency  of  response  is  one  time 
and  the  volume  per  respondents  is  1. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  April  26, 1996. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  96-11005  Filed  5-2-96;  8:45  am] 
BILUNG  CODE  421fr-27-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-3778-N^] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 


action:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington.  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  under  utilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/  to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  442-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 


application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  .S81. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  {i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  e.xact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Mr.  Derrick 
Mitchell,  CECPW-FP.  U.S.  Army  Center 
for  Public  Works.  7701  Telegraph  Road. 
Alexandria.  VA  22310-3862;  (703)  428- 
6083;  Navy:  Mr.  John  Kane,  Deputy 
Division  Director,  Department  of  the 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command.  Code 
241A,  200  Stovall  Street.  Alexandria. 
VA  22332-2300;  (703)  325-0474:  Air 
Force:  Ms.  Barbara  Jenkins.  Air  Force 
Real  Estate  Agency,  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  COE:  Mr.  Bob 
Swieconek,  Army  Corps  of  Engineers. 
Civilian  Facilities,  Pulaski  Building. 
Room  4224,  20  Massachusetts  Avenue, 
NW,  Washington,  DC  20314-1000;  (202) 
761-1753;  GSA:  Mr.  Brian  K.  Polly. 
Assistant  Commissioner.  General 
Services  Administration.  Office  of 
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Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052:  Energy:  Ms.  Marsha  Penhaker, 
Department  of  Energy,  Facilities 
Planning  and  Acquisition  Branch,  Room 
6H-058,  Washington,  DC  20585:  (202) 
586-1191;  (These  are  not  toll-free 
numbers). 

Dat«(l;  April  29,  1996. 
lacquie  M.  Lawing, 

Deputv  Assistant  Secretary  for  Economic 
Development. 

Title  V.  Federal  Surplus  Property  Program- 
Federal  Register  Report  for  05A)3/96 

Suitable/Available  Properties 

Buildings  (by  State) 

.Alaska 

Bldg.  1168 
Fort  Wainwright 

Ft.  Wainwright  Civ.  Fairbanks  AK  99703- 
Landholding  Agency:  Army 
Property  Number:  219610636 
Statu.s:  Underutilized 

Comment:  6455  sq.  ft.,  concrete,  presence  of 
asbestos,  most  recent  use — warehouse. 

Bldg.  4057 

Fort  Wainwright 

Ft.  Wainwright  Co:  Fairbanks  AK  99703- 

Landholding  Agency:  Army 

Property  Number:  219610637 

Status:  Underutilized 

Conmient:  2604  sq.  ft.,  presence  of  asbestos/ 

POL,  most  recent  use — sewage/waste  water 

treatment. 

Arizona 

Bldg.  73902 

Fort  Huachucu 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219610638 

Status:  Unutilized 

Comment;  5355  sq.  ft.,  presence  of  asbestos, 
most  recent  use — maintenance,  off-site  use 
only. 

9  Bldgs. 

Fort  Huachucu 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  82002,  82027.  82028,  83021,  83022, 
85008,  85009,  85027,  85028 

Landholding  Agency:  Army 

Property  Number:  21.9610639 

Status:  Unutilized 

Comment;  various  sq.  ft.,  presence  of 
asbestos,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  85005 
Fort  Huachucu 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number.  219610640 
Status:  L.'nutilized 

Comment;  3515  sq.  ft.,  presence  of  asbestos, 
most  recent  use — dining,  off-site  use  only. 

21  Bldgs. 

Fort  Huachucu 

Sierra  Vista  Co;  Ctx:his.>  AZ  85635- 

Location:  66057,  66152-66155,  66157-66159, 
67201.  80020,  82105.  82106.  83013.  83017, 
83020,  84002.  84017.  8501.5,  85017,  85102, 
85105 

Landholding  Agency;  Army 


Property  Number:  219610641 

Status:  Unutilized 

Comment:  various  sq.  ft.,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 
Bldg.  66055 
Fort  Huachucu 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219610642 
Status:  Unutilized 
Comment:  1946  sq.  ft.,  presence  of  asbestos, 

most  recent  use — recreation,  off-site  use 

only. 

7  Bldgs. 

Fort  Huachiicu 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  30028,  66150,  67360,  71919.  73914. 

74909,  82024 
Landholding  Agency:  Army 
Property  Number:  219610643 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

7  Bldgs. 

Fort  Huachucu 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  71210,  71211,  80002,  80014,  82005, 
82006,85103 

Landholding  Agency:  Army 

Property  Number:  219610644 

Status:  Unutilized 

(Comment:  various  sq.  ft.,  presence  of 
asbestos,  most  recent  use— classrooms,  off- 
site  use  only. 

District  of  Columbia 

Dalecarlia  Reservoir 

Bldgs.  5900,  5902,  5904,  5906,  5908,  5910 

Washington  Aqueduct 

Washington  DC  20016- 

Landholding  Agency:  COE 

Property  Number.  319610004 

Status:  Excess 

Comment:  brick/frame  residences  in  poor 
condition  w/2  floors  and  basement, 
presence  of  asbestos,  on  National  Historic 
Register,  off-site  use  only. 

Georgia 

Bldg.  T-959 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219610646 

Status:  Unutilized 

Comment:  3108  sq.  ft.,  needs  rehab,  most 

recent  use — motor  pool,  off-site  use  only. 
Bldg.  7-1119 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219610647 
Status:  Unutilized 
Cijmment:  94  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only. 

Bldg.  P-4583 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219610648 

Status:  Unutilized 

Comment:  40  sq.  ft.,  most  recent  use — fiiel 

bldg.,  off-site  use  only. 
Bldg.  B1201 


Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610649 
Status:  Unutilized 

Conmient:  980  sq.  ft.,  need  repairs,  most 
recent  use — office,  off-site  use  only. 

Bldg.  2141 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610655 
Status:  Unutilized 

Comment:  2283  sq.  ft.,  needrepairs,  most 
recent  use — office,  off-site  use  only. 

Bldg.  33602 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610658 
Status:  Unutilized 

Comment:  9531  sq.  ft.,  need  repairs,  most 
recent  use — office,  off-site  use  only. 

Bldg.  T-8224 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  3140^ 
Landholding  Agency:  Army 
Property  Number:  219610661 
Status:  Unutilized 

Comment:  25  sq.  ft.,  sentry  station,  needs 
repair,  off-site  use  only. 

Hawaii  ^ 

Bldg.  P-202.  Kalani  Center 
Fort  DeRussy 
Honolulu  HI  9681 5- 
Landholding  Agency:  Army 
Property  Number:  219610662 
Status:  Unutilized 

Comment:  69559  sq  ft.,  most  recent  use- 
army  reserve  center,  off-site  use  only. 

Bldg.  T-1 191 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219610663 

Status:  Unutilized 

Comment:  7186  gross  sq.  ft.,  termite  damage, 

most  recent  use — range  support,  off-site 

use  only. 

Bldg.  T-255A 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  219610664 
Status:  Unutilized 

Comment:  943  gross  sq.  ft.,  most  recent  use — 
boy  scout  hut,  off-site  use  only. 

Bldg.  P-A3025 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219610665 

Status:  Unutilized 

Comment:  1093  gross  sq.  ft.,  termite  damage. 

most  recent  use — range  support,  off-site 

use  only.  ^ 

Bldg.  P-31 

Mauna  Kapu  Communications  Station  Site 
Makakilo  Co:  Ewa  Hi  96706- 
Landholding  Agency:  Army 
Property  Number;  219610666 
Status:  Unutilized 

Comment:  214  gross  sq.  ft.,  most  recnet  use — 
generator  bldg.,  off-site  use  only. 
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Indiana 

Bldg.  41,USARCBrann 

Rushville  Co:  Rush  IN  46173- 

Landholding  Agency:  Army 

Property  Number:  219610667 

Status:  Unutilized 

Comment:  10820  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office/storage/training. 
Bldg.  42,USARCBrann 
Rushville  Co:  Rush  IN  46173- 
Landholding  Agency;  Army 
Property  Number:  219610668 
Status:  Unutilized 
Comment:  2464  sq.  ft.,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance 

shop. 
Bldg.  27,  USARC  Paulsen 
North  )udson  Co:  Starke  IN  46366- 
Landholding  Agency:  Army 
Property  Number:  21%10669 
Status:  Unutilized 
Comment:  10379  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office/storage/training. 
Bldg.  36,  USARC  Paulsen 
North  ludson  Go:  Starke  IN  46366- 
Landholding  Agency:  Army 
Property  Number:  219610670 
Status:  Unutilized 
Comment:  1802  sq.  ft.,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance. 

Iowa 

Tract  141 

Melos,  Stanley,  Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319610005 

Status:  Excess 

Comment:  1104  sq.  ft.,  most  recent  use — 
storage,  needs  rehab,  possible  asbestos,  off- 
site  use  only. 

Kansas 

Bldg.  P-157 

Fort  Leavenworth 

Leavenworth  Co;  Leavenworth  KS  66027- 

Landholding  Agency;  Army 

Property  Number:  219610677 

Status:  Unutilized 

Comment:  2070  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-1042 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency;  Army 
Property  Number:  219610678 
Status:  Unutilized 
Comment:  3  floors,  needs  repair,  presence  of 

lead  paint,  most  recent  use — maintenance 

shop,  off-site  use  only. 

Kentucky 

Bldg.  2541 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number:  219610679 

Status;  Unutilized 

Comment:  1850  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 
Bldg.  2556 
Fort  Campbell 

Ft.  Campbell  Co:  ChristianKY  42223- 
Landholding  Agency:  Army 
Property  Number;  219610680 


Status:  Unutilized 

Comment:  5400  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2634 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number  219610681 

Status;  Unutilized 

Comment:  5310  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2636 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number:  219610682 

Status:  Unutilized 

Comment;  5310  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2711 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholdirig  Agency:  Army 

Property  Number.  219610683 

Status;  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  2713 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610684 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  2742 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610685 

Status;  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  2521 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number;  219610686 

Status;  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  6550 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number:  219610687 

Status;  Unutilized 

Comment:  25701  sq.  ft.,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only. 

Bldgs.  2306.  2307 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610688 

Status:  Unutilized 

Comment;  2160  &  2250  sq.  ft.,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 

Bldg.  2311 


Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  21961S689 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2313 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610690 

Status:  Unutilized 

Comment:  2250  sq.  ft.  needs  rehab,  p>resence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2315 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landhoiding  Agency:  Army 

Property  Number  219610691 

Status;  Unutilized 

Comment:  2250  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2317 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Num.ber  219610692 

Status;  Unutilized 

Comment;  2500  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin  ,  off- 
site  use  only. 

Bldg.  2323 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610693 

Status:  Unutilized 

Comment;  2250  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2325 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610694 

Status;  Unutilized 

Comment;  2625  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2327 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219610695 

Status;  Unutilized 

Comment:  2500  sq.  ft.,  presence  of  asbestos, 
most  recent  use — admin,  off-site  use  only. 

Bldg.  2329 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number  219610696 

Status:  Unutilized 

Comment;  2250  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldgs.  2336,  2346,  2348,  2513 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 
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Property  Number:  219610697 

Status:  Unutilized 

Ckjmment:  5310  sq.  ft.  each,  presence  of 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  2527 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610698 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2537 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219610699 
Status:  Unutilized 

Comment:  5310  sq.  ft.,  presence  of  asbestos, 
most  recent  use — admin,  off-site  use  only. 

Bldg.  2539 
Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219610700 
Status:  Unutilized 

Comment:  2500  sq.  ft.,  presence  of  asbestos, 
most  recent  use — admin,  off-site  use  only. 

Bldg.  2642 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610701 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2730 

Fort  Campbell 

Ft.  Campbell  Cxi:  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number:  219610702 

Status:  Unutilized 

Comment:  3060  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2734 

Fort  Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number  219610703 

Status;  Unutilized 

Comment:  2950  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2744 

Fort  (Campbell 

Ft.  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number:  219610704 

Status;  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2909 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610705 

Status;  Unutilized 

Comment;  1198  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  onlv. 


Bldg.  3105 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223^ 

Landholding  Agency:  Army 

Property  Number:  219610706 

Status:  Unutilized 

Comment:  2750  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  3108 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219610707 

Status:  Unutilized 

Comment:  7538  sq.  fl.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Nolin  River  Lake 

Bee  Spring  Co:  Edmonson  KY  42207- 

Landholding  Agency:  COE 

Property  Number:  319610003 

Status:  Unutilized 

Comment:  1270  sq.  fl.  brick  residence,  steep 
and  narrow  access  road  w/short  radius 
turns,  off-site  use  only. 

Maryland  -    , 

Bldg.  823 
Fort  Detrick 

Frederick  Co:  Frederick  MD  21702- 
Landholding  Agency:  Army 
Property  Number:  219610718 
Status:  Unutilized 

Comment:  1790  sq.  ft.,  needs  rehab,  most 
recent  use — admin. 

Bldg.  824 
Fort  Detrick 

Frederick  Co:  Frederick  MD  21702- 
Landholding  Agency:  Army 
Property  Number:  219610719 
Status:  Unutilized 

Comment:  1747  sq.  ft.,  needs  repwir,  most 
recent  use — admin. 

New  York 

Bldgs.  2611,  2613,  2615,  2617 
Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency;  Army 
Property  Number:  219610721 
Status;  Unutilized 

Comment:  4  detached  garages  with  2-vehicle 
parking  per  garage,  off-site  use  only. 

Bldg.  148 

West  Point 

Highlands  Co:  Orange  NY  10996-1592 

Landholding  Agency:  Army 

Property  Number:  219610722 

Status:  Unutilized 

Comment:  1900  sq.  ft.,  2-story  brick 

residence,  possible  lead  base  paint,  off-site 

use  only. 

Bldg.  1342 
West  Point 

Highlands  Co:  Orange  NY  10996-1592     " 
Landholding  Agency:  Army 
Property  Number:  219610723 
Status;  Unutilized 

Comment:  400  sq.  ft.,  detached  garage, 
possible  lead  b«se  paint,  off-site  use  only. 

North  Carolina 

Bldg.  3-2331,  Fort  Bragg 

Ft.  Bragg  C:o:  Cumberland  NC  28307- 

Landholding  Agency:  Army 


Property  Number:  219610724 

Status:  Unutilized 

Comment:  1027  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  N-3931,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219610725 

Status:  Unutilized 

Comment:  3258  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  N-4921,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219610727 

Status:  Unutilized 

Conmient:  5676  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — maintenance, 

off-site  use  only. 

Oklahoma 

Bldg.  T-241,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610731 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  possible  asbestos, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  T-297,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610732 
Status:  Unutilized 
Comment:  2427  sq.  ft.,  possible  asbestos, 

most  recent  use — classroom,  off-site  use 

only. 

Bldg.  T-4008,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610733 

Status;  Unutilized 

Comment:  2750  sq.  ft.,  possible  asbestos, 
most  recent  use — office,  off-site  use  only. 

Bldg.  T-4467,  Fort  Sill 

Lawton  Co:  Comanche  t)K  73503- 

Landholding  Agency:  Army 

Property  Number:  219610734 

Status:  Unutilized 

Comment:  3069  sq.  ft.,  possible  asbestos, 
most  recent  use — mess  hall,  off-site  use 
only. 

Bldg.  T-4458,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610735 

Status:  Unutilized 

Comment:  2964  sq.  ft.,  needs  repair,  possible 
asbestos,  most  recent  use — mess  hall,  off- 
site  use  only. 

Bldg.  T-367.  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610736 

Status:  Unutilized 

Comment:  9370  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  T-1955,  Fort  Sill 
Lawton  Co;  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610737 
Status:  Unutilized 
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Comment:  12810  sq.  ft.,  possible  asbestos, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  T-2 179,  Fort  Sill 
Lawton  C/j:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610738 
Status:  Unutilized 

Comment:  18775  sq.  ft.,  possible  asbestos, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  T-5604,  Fort  Sill 

Lawton  Co;  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number;  219610739 

Status:  Unutilized 

Comment:  9190  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  P-366,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610740 
Status:  Unutilized 
Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-5237.  Tort  Sill 
Lawton  Co;  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610741 
Status:  Unutilized 
Comment:  87  sq.  ft.,  p>ossible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-2787,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610742 
Status:  Unutilized 
Comment:  200  sq.  ft.,  possible  asbestos,  most 

recent  use — transformer  bldg.,  off-site  use 

only. 

Bldg.  P-2785,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219610743 

Status:  Unutilized 

Comment:  196  sq.  ft.,  possible  asbestos,  most 

recent  use — transformer  bldg.,  off-site  use 

only. 
Bldg.  P-1 198,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610744 
Status:  Unutilized 
Comment:  256  sq.  ft.,  possible  asbestos,  most 

recent  use — water  pumping  station,  off-site 

use  only. 

Texas 

Bldg.  56514 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219610745 

Status:  Unutilized 

Comment:  500  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  56642-56645 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610746 
Status;  Unutilized 
Corrynent:  500  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 

Bldg.  56649 

Fort  Hood 

Ft.  Hood  Go:  Coryell  TX  76544- 


Landholding  Agency;  Army 
Property  Number:  219610747 
Status:  Unutilized 

Comment:  506.7  sq.  ft.,  most  recent  use — 
dining,  off-site  use  only. 

Bldgs.  56722-56725 

Fort  Hood 

Ft.  Hood  Co;  Cx>ryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219610748 

Status:  Unutilized 

Comment;  500  sq.  ft.  each,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  56729 
Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610749 
Status:  Unutilized 
Comment;  506.7  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 

Bldgs.  56732-56735 
Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 
Landholding  Agency;  Army 
Property  Number:  219610750 
Status;  Unutilized 

Comment;  500  sq.  ft.  each,  most  recent  use — 
dining,  off-site  use  only. 

Bldg.  56739 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Array 
Property  Number:  219610751 
Status:  Unutilized 

Comment:  506.7  sq.  ft.,  most  recent  use — 
dining,  off-site  use  only. 

Bldgs.  56742-56745 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610752 
Status:  Unutilized 

Comment:  500  sq.  ft.  each,  most  recent  use — 
dining,  off-site  use  only. 

Bldg.  56749 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610753 
Status:  Unutilized 

Comment:  506.7  sq.  ft.,  most  recent  use — 
dining,  off-site  use  only. 

Bldg.  439 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number;  219610754 

Status;  Unutilized 

Comment;  3983  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only. 

Bldgs.  2028-2034,  2038 

Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 

Landholding  Agency;  Army 

Property  Number:  219610756 

Status;  Unutilized 

Comment:  4508  sq.  ft.  each,  needs  rehab, 
most  recent  use — vehicle  maint.  shop,  off- 
site  use  only. 

Bldg.  2046 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 


Property  Number;  219610757 

Status;  Unutilized 

Comment:  2700  sq.  ft.,  needs  rehabl.  most 

recent  use — storage,  off-site  use  only. 
Bldg.  4276A 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency;  Army 
Property  Number:  219610758 
Status;  Unutilized 
Comment:  40  sq.  ft.,  needs  rehab,  most  recent 

use — storage,  off-site  use  only. 
Bldg.  57020 
Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number;  2196107560 
Status;  Unutilized 
Comment;  33792  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  4221 
Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number;  219610762 
Status:  Unutilized 
Comment:  44096  sq.  ft.,  needs  rehab,  most 

recent  use — laundry,  off-site  use  only 
Bldg.  4276 
Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 
Landholding  Agency;  Army 
Property  Number:  219610765 
Status;  Unutilized 
Comment;  3772  sq.  ft.,  most  recent  use — heat 

plant,  off-site  use  only. 

Bldg.  2035 

Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 

Landholding  Agency;  Army 

Property  Number;  219610766 

Status;  Unutilized 

Comment;  336  sq.  ft.,  needs  rehab,  most 

recent  use — dispatch  bldg.,  off-site  use 

only. 
Bldg.  2036 
Fort  Hood 

Ft.  Hood  Co;  Coryell  TX  76544- 
Landholding  Agency;  Army 
Property  Number:  219610767 
Status;  Unutilized 
Comment;  1350  sq.  ft.,  needs  rehab,  most 

recent  use — repair  shop,  off-site  use  only. 
Bldgs.  56738.  56647 
Fort  Hood 

Ft.  Hood  Co;  Cor>ell  TX  76544-    - 
Landholding  Agency;  Army 
Property  Number;  219610768 
Status;  Unutilized 
Comment;  needs  rehab,  off-site  use  only 

Bldg.  T-1052 

Fort  Sam  Houston  Cx).  Bexar  TX  78234-5000 

Landholding  Agency;  Army 

Property  Number:  219610769 

Status:  Unutilized 

Comment;  4016  sq  ft.,  presence  of  asbestos 

&  lead  base  paint,  most  recent  use — c  hapel 

off-site  use  only. 
Bldg.  T-6002.  Camp  Buliis 
Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landholding  Agency;  Army       • 
Property  Number;  219610779 
Status;  Unutilized 
Comment:  1099  sq.  ft.,  needs  repair,  possiblp 

asbestos/lead  base  paint,  off-site  use  only. 
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Bldgs.  P-6080  thru  P-6082 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219610780 

Status:  Unutilized 

Comment:  64  gross  sq.  ft.  each,  presence  of 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only. 

Bldg.  P-8224B 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Anny 

Property  Number:  219610783 

Status:  Underutilized 

Comment:  1126  gross  sq.  ft.,  needs  rehab, 

presence  of  lead  base  paint,  most  recent 

use — family  housing. 

27  Family  Quarters 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Location:  5601.  5603,  5605.  5607.  5609.  5611, 
5613,  5617,  5619,  5620,  5622,  5625,  5627, 
5652,  5654,  5655,  5658,  5662,  5663,  5665, 
5667,  5669,  5671,  5672,  5675,  5677,  5656 

Landholding  Agency:  Anny 

Property  Number:  219610784 

Status:  Unutilized 

Comment:  990  net  sq.  ft.  each,  ofT-site  use 
only. 

20  Family  Quarters 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Location:  5702,  5705,  5706.  5714,  5715,  5718. 
5723,  5728.  5729,  5731,  5734.  5735, 
5740,  5741,  5746,  5749,  5750,  5752, 
5755,  5756 

Landholding  Agency:  Army 

Property  Number:  219610785 

Status:  Unutilized 

Comment:  952  net  sq.  ft.,  ofT-site  use  only. 

36  Family  Quarters 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  219610786 

Status:  Unutilized 

Comment-  952  net  sq.  ft.,  off-site  use  only. 

27  Family  Quarters 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency.  Army 

Property  Number:  21961C787 

Status:  Unutilized 

Comment:  887  net  sq.  ft.,  off-site  use  only. 

Virginia 

Bldg.  T00103 

Fort  A. P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427-5000 

Landholding  Agency:  Army 

Property  Number:  219610789 

Status:  Unutilized 

Comment:  430  sq.  ft.,  presence  of  asbestos, 

most  recent  use — barber  shop,  off-site  use 

only. 

West  Virginia 

German  Ridge  Radio  Transmitter 

Huntington  Co:  Wayne  WV  25701- 

Landholding  Agency:  COE 

Property  Nurrtber:  319610002 

Status:  Unutilized 

Comment:  187  sq.  ft.  cinder  block  bldg.  on 

.55  acre  in  remote  area,  most  recent  use — 

radio  equipment  room. 


Land  (by  State) 

California 

U.S.  Army  Reserve  Center 
Mountain  Lakes  Industrial  Park 
Redding  Co:  Shasta  CA 
Landholding  Agency:  Army 
Property  Number  219610645 
Status:  Unutilized 

Comment:  5.13  acres  within  a  light  industrial 
park. 

Texas 

Castner  Range 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  219610788 

Status:  Unutilized 

Conmient:  approx.  56.81  acres,  portion  in 

flocdway,  most  recent  use — recreation 

picnic  park. 

SuitableAJnavailable  Properties 

Buildings  (by  State) 

Georgia 

Bldg.  Al  303 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219610650 

Status:  Unutilized 

Comment:  2352  sq.  ft.,  needs  repair,  most 

recent  use — storage/office  off-site  use  only. 
Bldg.  1380A 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610651 
Status:  Unutilized 
Comment:  486  sq.  ft.  trailer,  needs  rehab, 

most  recent  use— office  off-site  use  only. 

Bldg.  1380B 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610652 
Status:  Unutilized 

Comment:  450  sq.  ft.  trailer,  needs  rehab, 
most  recent  use — office  off-site  use  only. 

Bldg.  D2006 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610653 
Status:  Unutilized 

Comment:  7510  sq.  ft.,  most  recent  use — 
photo  lab.  off-site  use  only. 

Bldg.  2130 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610654 
Status:  Unutilized 

Comment;  9029  sq.  ft.,  most  recent  use — 
office  off-site  use  only. 

Bldg.  32402 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610656 
Status:  Unutilized 

Comment:  4524  sq.  ft.,  needs  repair,  most 
recent  use — office,  off-site  use  only. 

Bldg.  33601 


Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Anny 

Property  Number:  219610657 

Status:  Unutilized 

Comment:  11626  sq.  ft,  needs  repair,  most 

recent  use — office  off-site  use  only. 
Bldg.  34701 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610659 
Status:  Unutilized 
Comment:  2780  sq.  ft.,  needs  repair,  most 

recent  use — office  off-site  use  only. 
Bldg.  71505 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610660 
Status:  Unutilized 
Conunent:  10230  sq.  ft.,  needs  repair,  most 

recent  use — storage  off-site  use  only. 

Indiana 

Bldg.  702 

Indiana  Army  Anmiunition  Plant 

Charlestown  Co:  Clark  IN  47111- 

Landholding  Agency:  Army 

Property  Number:  219610671 

Status:  Unutilized 

Comment:  3110  sq.  ft.,  brick,  presence  of 

asbestos,  most  recent  use — telephone 

exchange. 

Bldg.  703 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219610672 
Status:  Unutilized 

Comment:  75191  sq.  ft.,  brick,  presence  of 
asbestos,  most  recent  use — admin. 

Bldg.  703-A 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219610673 
Status:  Unutilized 

Comment:  557  sq.  ft.,  presence  of  asbestos, 
most  recent  use — boiler  shelter. 

Bldg.  703-B 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219610674 
Status:  Unutilized 

Comment:  628  sq.  ft.,  most  recent  use — boiler 
shelter. 

Bldg.  703-C 

Indiana  Army  Anununition  Plant 

Charlestown  Co:  Clark  IN  471 1 1- 

Landholding  Agency:  Army 

Property  Number:  219610675 

Status:  Unutilized 

Comment:  540  sq.  ft.,  most  recent  use — air 

conditioning  plant.. 
Bldg.  2534 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219610676 
Status:  Unutilized 
Comment:  24960  sq.  ft.,  presence  of  asbestos, 

most  recent  use — manufacturing/office. 
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Louisiana 

Bldg.  710 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number:  219610708 

Status:  Underutilized 

Comment:  3540  sq.  ft.,  needs  rehab,  most 

recent  use — storage. 
Bldg.  717 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219610709 
Status:  Unutilized 
Comment:  3540  sq.  ft.,  needs  rehab,  most 

recent  use — office. 
Bldg.  2375 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219610710 
Status:  Underutilized 
Comment:  675  sq.  ft.,  needs  rehab,  most 
,    recent  use — storage. 

Bldg.  3506 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Numher:  219610711 
Status:  Unutilized 

Comment:  1449  sq.  ft.,  needs  rehab,  most 
recent  use — maintenance. 

Maryland 

Bldg.  4037 

Aberdeen  Proving  Ground  (x):  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number:  219610717 
Status:  Unutilized 
Comment:  3663  sq.  ft.,  fair  condition,  most 

recent  use — gen.  insti.  bldg. 

Bldg.  833 
Fort  Detrick 

Frederick  Co:  Frederick  MD  21702- 
Landholding  Agency:  .\rmy 
Property  Number:  219610720 
Status:  Unutilized 

Comment:  4546  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin. 

North  Carolina 

Bldg.  N-4n6,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219610726 

Status:  Unutilized 

Comment:  3944  sq.  ft.,  possible  asbestos, 

most  recent  use — community  bldg.,  off-site 

use  only. 

Texas 

Bldg.  443 

Fort  Hood 

Ft.  Hood  Cx):  Cor>'ell  TX  76544- 

Land holding  Agency:  Army 

Property  Number:  219610755 

Status:  Unutilized 

Comment:  6836  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  57013 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610759 


Status:  Unutilized 

Comment:  7680  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  2025 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610761 
Status:  Unutilized 
Comment:  80  sq.  ft.,  needs  rehab,  most  recent 

use — water  sup/trt  bldg.,  off-site  use  only. 
Bldg.  2818 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219610763 
Status:  Unutilized 
Comment:  1687  sq.  ft.,  needs  rehab,  most 

recent  u?e — library,  off-site  use  only. 
Bldg.  2810 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219610764 
Status:  Unutilized 
Comment:  1665  sq.  ft.,  needs  rehab,  most 

recent  use — classroom,  off-site  use  only. 
Bldg.  S-1461 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219610772 
Status:  Unutilized 
Comment:  11568  gross  sq.  ft.,  presence  of 

asbestos/lead  base  paint,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  T-5108 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
l.andholding  Agency:  Army 
Property  Number:  219610775 
Status:  Unutilized 
Comment:  512  sq.  ft.,  presence  of  asbestos/ 

lead  base  paint,  most  recent  use — admin., 

off-site  use  only. 
Bldg.  T-5114 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Armv 
Property  Number:  219610777 
Status:  L'nutilized 
Comment:  3612  gross  sq.  ft.,  presence  of 

asbestos/lead  base  paint,  most  recent  use — 

dining  hall,  off-site  use  only. 

Bldg.  T-5 124 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 

Landholding  Agencv:  Armv 

Property  Number:  219610778 

.Status:  Unutilized 

Comment:  3499  gross  sq.  ft.,  presence  of 
asbesto.s/lead  base  paint,  most  recent  use — 
dining  facility,  off-site  use  only. 

Bldgs.  P-6088  thru  P-6091 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Armv 

Property  Number:  219610781 

Status:  Unutilized 

Comment:  465  gross  sq.  ft.  each,  presence  of 
lead  base  paint,  needs  repair,  most  recent 
use — storage,  off-site  use  only. 

Bldg.  T-6101 

Fort  Sam  Houston  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219610782 

Status:  Unutilized 

Comment:  400  sq.  ft.,  presence  of  lead  base 
paint,  most  recent  use — dispatch  office,  off- 
site  use  only. 


Land  (by  State) 

North  Carolina 

.92  Acre— Land 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  219610728 

Status:  Underutilized 

Comment:  Municipal  drinking  waterwell, 

restricted  by  explosive  safety  regs..  New 

Hanover  County  Buffer  Zone. 
10  Acre — Land 

Military  Ocean  Terminal.  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency;  Army 
Property  Number.  219610729 
Status:  Underutilized 
Comment:  municipal  park,  restricted  by 

explosive  safety  regs..  New  Hanover 

County  Buffer  Zone. 
257  Acre— Land 

Military  Ocean  Terminal.  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency;  Army 
Property  Number:  219610730 
Status:  IJnderutilized 
Comment:  state  park,  restricted  by  explosive 

safety  regs..  New  Hanover  County  Buffer 

Zone. 

Unsuitable  Properties 

Buildings  (by  State) 
Alaska 

I'nalakleet  Health  Clinic 

(Former) 

Unalakleef  AK  99684- 

Landholding  .^gencv;  GS.^ 

Property  Number:  549620007 

Status;  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

expiosi\p  mat(;rial 
GSA  Number:  9-F-AK-r48. 
Hawaii 

Bldg.  S24.S.  Ford  Island 

Naval  Station  Pearl  Harbor 

Pearl  Harbor  Co.  Honolulu  HI  96860- 

Landholding  Agency.  .\avy 

Property  Number:  779620020 

.Status:  Excess 

Reason;  Extensive  dftentiration. 

Bldg.  S246,  Ford  Island 

.Naval  Station  Pearl  Harlxir 

Pearl  Harbor  Co;  Honolulu  HI  96860- 

Landholding  Agency;  Navy 

Property  Number;  779620021 

.Status:  Excess 

Reason:  Extensive  detenoraticm. 

Michigan 

Facility  102 

.Selfridge  Air  .National  Guard  Base 
Mt.  Clemens  Co;  Macomb.  MI  48045-5295 
Landholding  .^gencv;  .^ir  F  in  i> 
Property  Number:  189620001 
Status;  Unutilized 

Reason:  Within  2(K)(i  fi  uf  flammable  or 
explosive  material  .Secured  .Area 

Facility  135 

Selfridge  Air  Nationa!  Guard  Base 

Mt.  Clemens  Cay  .Macomb  MI  48045-5295 

Landholding  Agencv    .Air  Force 

Property  Number;  189620002 

Status-  Unutilized 
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Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  136 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620003 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  163 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620004 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  169 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620005 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  173 

Selfridge  Air  National  Guard  Base 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189620006 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Facility  318 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number.  189620007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Facility  502 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620008 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

Facility  704 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620009 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  706 

Selfridge  Air  National  Guard  Base 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189620010 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Facility  707 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  Ml  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620011 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
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Facility  802 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620012 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  816 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620013 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  817 

Selfric^e  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620014 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  819 

Selfridge  Air  National  Guard  Base 

Mt.  Qemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  189620015 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Facility  821 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620016 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Facility  829 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number.  189620017 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

Facility  831 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189620018 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Facility  834 

Selfridge  Air  National  Guard  Base 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189620019 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Facility  838 

Selfridge  Air  National  Guard  Base 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  189620020 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

New  Hampshire 
BIdg.  183 


Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  779620014 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Bldg.  196 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  779620015 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 
explosive  material  Secured  Area. 

Bldg.  200 

Portsmouth  Naval  Shipyard 

Portsmouth  NH  03804-5000 

Landholding  Agency:  Navy 

Property  Number:  779620016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  TB-4 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy  ' 

Property  Number  779620017 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

Bldg.  TB-13 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number  779620018 
Status:  Uiiutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

Bldg.  TB-63 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number  779620019 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

New  Mexico 

Bldg.  89,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material  Secured  Area.  Extensive 

deterioration. 
Bldg.  90,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area.  Extensive 

deterioration. 

Bldg.  91,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency;  Energy 

Property  Number:  419620007 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area.  Extensive 

deterioration. 


Federal  Register  /  Vol.  61.  No.  87  /  Friday,  May  3.  1996  /  Notices 


19955 


Bldg.  92,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620008 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area.  Extensive 

deterioration. 

Bldg.  93,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620009 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area.  Extensive 

deterioration. 

Bldg.  101,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419620010 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area.  Extensive 

deterioration. 

[FR  Doc.  96-10903  Filed  5-2-96;  8:45  am) 
BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  El  Rancho 
Electric  Substation,  Santa  Fe  County, 
NM 

AGENCY:  Bureau  of  Indian  Afl'airs, 

Interior. 

ACTION:  Extension  of  public  comment 

period  on  DEIS. 

SUMMARY:  On  March  8.  1996,  the  Bureau 
of  Indian  Affairs  (BIA)  published  in  the 
Federal  Register  a  Notice  of  Availability 
and  public  comment  dates  for  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Proposed  El  Rancho  Electric 
Substation,  Santa  Fe  County,  New 
Mexico.  The  BIA  now  wishes  to  extend 
the  pubUc  comment  period  for  this 
DEIS. 

The  proposed  BIA  action  is  the 
approval  of  a  one  acre  easement  on 
Indian  trust  land  of  the  Pueblo  of  San 
Ildefonso  for  the  Jemez  Mountains 
Electric  Cooperative,  Inc.  to  construct  a 
69/kV  electric  distribution  substation. 
The  Department  of  Agricultiu«'s  Rural 
Utilities  Service  (RUS),  in  turn,  is 
considering  the  approval  of  the  advance 
of  loan  funds  for  construction  of  the 
facilities.  The  BIA  is  serving  as  the  lead 
agency. 

This  notice  is  published  pursuant  to 
Sec.  1503.1  of  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR.  Parts  1500  through  1508) 


implementing  the  procedural 
requirements  of  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq).  the 
Department  of  Interior  Manual  (516  DM 
1-6),  and  the  environmental  policies 
and  procedures  of  the  RUS;  and  is  in  the 
exercise  of  authority  delegated  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8. 

DATES:  The  date  by  which  written 
comments  must  arrive  at  the  address 
given  below  is  extended  from  May  7, 
1996  to  May  31,  1996. 

ADDRESSES:  Send  written  comments  to 
Mr.  Charles  Tippeconnic,  Bureau  of 
Indian  Affairs,  Albuquerque  Area 
Office,  Branch  of  Natural  Resources, 
P.O.  Box  26567,  Albuquerque,  New 
Mexico  87125-6567.  Copies  of  the  DEIS 
may  also  be  obtained  from  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Tippeconnic  at  the  above 
address,  or  at  (505)  766-3374. 

Dated:  April  29.  1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  96-11015  Filed  5-2-96;  8:45  ami 
BILLMG  CODE  4310-02-P 


Bureau  of  Land  Management 

[NV-06-1990-10] 

Environmental  Statements;  Mule 
Canyon  Gold  Mine,  NV 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  given  that  the 
Battle  Mountain  District  of  the  Bureau 
of  Land  Management  (BLM)  has 
prepared,  by  third  party  contractor,  a 
E>raft  Environmental  Impact  Statement 
for  Santa  Fe  Pacific  Gold  Corporation's 
Mule  Canyon  Mine.  This  document  is 
available  for  public  review  for  a  45  day 
period. 

DATES  AND  ADDRESSES:  Written 
comments  on  the  Draft  Environmental 
Impact  Statement  must  be  postmarked 
by  July  10,  1996. 

Public  meeting  to  receive  oral  and 
written  comments  has  been  scheduled 
for  date,  time,  and  place  listed  below. 

•  Jime  5,  1996  at  7:00  p.m.,  at  the 
Battle  Mountain  District  Office,  Battle 
Mountain^  Nevada. 

•  A  copy  of  the  Draft  Environmental 
Impact  Statement  can  be  obtained  from: 
Bureau  of  Land  Management,  Battle 
Mountain  District  Office,  ATTN: 
Christopher  Stubbs.  Project  Manager, 


P.O.  Box  1420,  Battle  Mountain,  Nevada 
89820. 

•  The  Draft  Environmental  Impact 
Statement  is  available  for  inspection  at 
the  following  additional  locations: 
Bureau  of  Land  Management,  Nevada 
State  Office,  850  Harvard  Way,  Reno. 
Nevada:  Lander  County  Library,  Battle 
Mountain,  Nevada:  and  the  University 
of  Nevada  Library  in  Reno,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Stubbs,  Project  Manager  at 
the  above  Battle  Mountain  District 
Address  or  telephone  (702)  635-4000. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Statement 
analyzes  the  potential  environmental 
impacts  that  could  result  from 
construction  and  operation  of  the  Mule 
Canyon  Gold  Mine.  Alternatives 
analyzed  include  the  Proposed  Action, 
No  Action  Alternative,  East  Access 
Alternative,  and  the  Overburden  and 
Interburden  Disposal  Area 
Configuration  Alternative.  The  project 
would  involve  construction  and 
operation  of  a  new  mine  at  Mule 
Canyon  with  open  pits,  overburden  and 
interburden  ore  stockpiles,  process 
faciUties,  tailings  storage  facilities,  heap 
leach  pads,  and  related  support  and 
ancillary  facilities. 

I>ated:  April  29.  1996. 
Gerald  M.  Smith. 
District  Manager 

IFR  Doc.  9fr-10985  Filed  5-2-96:  8  45  am] 
BtLUNQ  CODC  4310-HC-M 

[NV-e30-6700-10;  N-«0ei9] 

Notice  of  Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice. 

SUMMARY:  The  foUovtring  land  in  Elko      . 
County,  Nevada  has  been  examined  and 
identified  as  suitable  for  disposal  by 
direct  sale,  including  the  mineral  estate 
with  no  known  value,  under  Section 
203  and  Section  209  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
October  21,  1976  (43  U.S.C.  1713  and 
1719)  at  no  less  than  fair  market  value: 

Mount  Diablo  Meridian,  Nevada 

T.  47  N.,  R.  64  E.. 
Sec.  12,  NEV4NEV4SWV4. 
NWV4NEV«SWV«,  NEV4NWV«SWV«. 

Comprising  30  acres,  more  or  less. 

The  above  described  land  is  being 
offered  as  a  direct  sale  to  Elko  County. 
Final  determination  on  disposal  will  be 
made  after  completion  of  an 
environmental  analysis.  Another  Notice 
of  Realty  Action  will  be  issued  at  that 
time. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  3900  E. 
Idaho  Street,  Elko,  Nevada. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
Notice  of  Termination  of  Segregation,  or 
270  days  from  date  of  this  publication, 
which  ever  occurs  first. 

Interested  parties  may  submit 
comments  to  the  Elko  District  Office, 
Bureau  of  Land  Management.  3900  E. 
Idaho  Street.  Elko,  NV  89801. 
Comments  shall  be  submitted  by  June 
19,  1996. 

Dated:  April  24,  1996. 
Robert  E.  Means, 
Acting  District  Manager. 
IFR  Doc.  96-10865  Filed  5-02-96;  8:45  am] 

BILUNO  COOC  431»-HC-P 


[CO-«56-«6-1420-00] 

Colorado;  Filing  of  Plats  of  Survey 

April  17. 1996. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  am.,  April  17. 
1996.  All  inquiries  should  be  sent  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  £ind  subdivisional  Unes  and 
the  subdivision  of  sections  3.4,5,  and 
8.  Township  46  North,  Range  4  West. 
New  Mexico  Principal  Meridian,  Group 
1056,  Colorado,  was  accepted  April  3, 
1996. 

"  This  survey  was  requested  by  the 
District  Manager,  Montrose,  to  identify 
boundaries  of  public  lands. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  First  Guide 
Meridian  West  (west  boundary)  and 
subdivisional  lines,  and  the  subdivision 
of  section  30,  Township  50  North, 
Range  8  West,  New  Mexico  Principal 
Meridian,  Group  1096,  Colorado,  was 
accepted  April  1,1996. 

This  survey  was  requested  by  the 
District  Manager,  Montrose,  to  identify 
boimdaries  of  public  lands  so  that  a  trail 
could  be  re-routed  around  private  land 


and  designated  wilderness  land  and  for 
administrative  purposes. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  (Third  Standard  Parallel 
South)  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  11  and  14,  Township  51 
North,  Range  1  East,.New  Mexico 
Principal  Meridian,  Group  1094, 
Colorado,  was  accepted  April  11, 1996. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivison 
of  sections  27  and  29,  Township  15 
South,  Range  84  West,  Sixth  Principal 
Meridian,  Group  1094,  Colorado,  was 
accepted  April  11,  1996. 

The  plat  (in  two  sheets)  representing 
the  dependent  resurvey  of  Mineral 
Survey  No.  13085,  The  Taylor  River 
Placer  and  The  Taylor  River  Placer  No. 
1,  Township  14  South  and  Township  15 
South.  Range  83  West.  Sixth  Principal 
Meridian,  Group  9460,  Colorado,  was 
accepted  April  11, 1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  Tracts  37,  40, 
and  41,  Township  15  South,  Range  83 
West,  Sixth  Principal  Meridian,  Group 
1094,  Colorado,  was  accepted  April  11, 
1996. 

These  surveys  were  requested  by  the 
U.S.  Department  of  Transportation. 
Federal  Highway  Administration,  to 
identify  Guimison  National  Forest 
boundaries  situated  along  the  Taylor 
■River  Canyon,  so  the  location  of  right- 
of-way  boundaries  within  the  National 
Forest  could  be  determined.  The 
supplemental  plat  creating  new  lots  9 
and  10  from  original  lot  in  section  11, 
was  accepted  April  2, 1996. 

This  plat  was  made  to  satisfy  certain 
administrative  needs  of  this  Bureau. 
Darryl  A.  Wilaon, 

Chief  Cadastral  Surveyor  for  Colorado. 
IFR  Doc.  96-11036  Filed  5-2-96;  8:45  am] 
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National  Park  Service 

30  Day  Notice  of  Submission  to  0MB, 
Opportunity  for  Public  Comment 

agency:  National  Park  Service. 
Department  of  Interior. 
ACTION:  Notice  of  submission  to  0MB 
and  request  for  conmients. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  195  (Public 
Uw  104-13.  44  U.S.C,  Chapter 
3507(a)(1)(D))  the  National  Park  Service 
invites  ptiblic  comments  on  a  proposed 
information  collection  request  (ICR), 
which  has  been  submitted  to  0MB  for 
approval.  Comments  are  invited  on:  (1) 


The  need  for  the  information  including 
whether  the  information  has  practical 
utihty;  (2)  the  accuracy  of  the  reporting 
burden  estimate;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Primary  Purpose  of  the  Proposed 
ICR:  To  identify  characteristics,  use 
patterns,  perceptions  and  preferences  of 
visitors  within  Perry's  Victory  and 
International  Peace  Memorial.  Results 
will  be  used  by  managers  in  ongoing 
plaiming  and  management  to  improve 
services,  protect  resources  and  better 
serve  the  visitors. 
DATES:  Public  comments  will  be 
accepted  for  thirty  days  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 

ADDRESSES:  Send  comments  to  David  W. 
Lime.  Ph.D..  Senior  Research  Associate. 
Cooperative  Park  Studies  Unit. 
Department  of  Forest  Resources. 
University  of  Minnesota.  115  Green  Hall 
1530  N.  Cleveland  Ave..  St.  Paul,  MN 
55108. 

All  responses  to  this  notice  will  be 
summarized  and  given  to  0MB.  All 
comments  will  become  a  matter  of 
public  record.  Copies  of  the  proposed 
ICR  requirement  can  be  obtained  from 
David  W.  Lime,  Ph.D.,  Senior  Research 
Associate,  Cooperative  Park  Studies 
Unit,  Department  of  Forest  Resources, 
University  of  Minnesota.  115  Green  Hall 
1530  N.  Cleveland  Ave..  St.  Paul,  MN 
55108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Lime,  612-624-2250. 

SUPPLEMENTARY  INFORMATION: 

Title:  Visitor  Use  Study  at  Perry's 
Victory  and  International  Peace 
Memorial. 

Form:  None. 

0MB  Number: 

Expiration  date: 

Type  of  request:  Visitor  use  survey. 

Description  of  need:  For  Park 
planning  and  management. 

Description  of  respondents: 
Individuals  who  visit  Perry's  Victory 
International  Memorial. 

Estimated  annual  reporting  burden: 
133  burden  hours. 

Estimated  average  burden  hours  per 
response:  20  minutes. 

Estimated  average  number  of 
respondents:  400. 

Estimated  frequency  of  response: 
Once. 


Dated:  April  29, 1996. 
Terry  N.  Tesar, 

Information  Collection  Clearance  Officer, 
Audit  and  Accountability  Team  Office. 
National  Park  Service. 
IFR  Doc.  96-11093  Filed  5-2-96;  8:45  am] 
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Bureau  of  Reclamation 

Yakima  River  Basin  Water 
Enhancement  Project,  Yakima,  WA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meetings  on 

development  of  a  programmatic 

environmental  impact  statement  (PEIS). 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Bureau  of  Reclamation  is 
preparing  a  PEIS  for  the  Yakima  River 
Basin  Water  Enhancement  Project 
(Enhancement  Project),  Yakima, 
Washington.  The  public  meetings  will 
be  held  to  receive  comments  from 
interested  organizations  and  individuals 
on  the  environmental  impacts  of  the 
Enhancement  Project. 
DATES:  The  public  meetings  are 
scheduled  from  7:00  to  10:00  p.m.  on 
May  21, 1996.  in  Yakima.  Washington; 
and  on  May  22, 1996.  in  Toppenish, 
Washington. 

ADDRESSES:  The  meetings  will  be  held 
at: 

•  Red  Lion  Inn,  1507  North  First 
Street,  Yakima,  Washington;  and 

•  Yakima  Indian  Nation,  Yakima 
Nation  Cultural  Center,  Eagle  Seelatsee 
Auditorium.  401  Fort  Road,  Toppenish, 
Washington. 

Written  comments  are  to  be  submitted 
to:  Area  Manager,  Bureau  of 
Reclamation,  Upper  Columbia  Area 
Office,  Attention:  UCA-1203,  P.O.  Box 
1749,  Yakima,  Washington  98907-1749. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Reclamation,  Upper  Columbia 
Area  Office,  at  the  above  address,  or  by 
telephone  at  (509)  575-5848  extension 
265. 
SUPPLEMENTARY  INFORMATION: 

Organizations  and  individuals  wishing 
to  present  statements  at  the  meetings 
should  contact  the  Bureau  of 
Reclamation,  Upper  Columbia  Area 
Office,  to  announce  their  intention  to 
participate. 

Oral  comments  at  the  meetings  will  be 
limited  to  5  minutes.  The  meeting 
facilitator  will  allow  any  speaker  to 
provide  additional  oral  comments  after 
all  persons  wishing  to  comment  have 
been  heard. 

Written  comments  from  those  unable 
to  attend  or  those  wishing  to 


supplement  their  oral  presentations  at 
the  meetings,  should  be  received  by 
Reclamation's  Upper  Coliunbia  Area 
Office  at  the  above  address  by  June  21, 
1996,  for  inclusion  in  the  meetings 
notes. 

Dated:  April  29,  1996. 
James  V.  Cole, 

Area  Manager.  Upper  Columbia  Area  Office. 
(FR  Doc.  96-11009  Filed  5-2-96;  8:45  ami 
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Office  of  Surface  Mining  Reclanurtion 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Of^ce  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  part  745, 
State-Federal  cooperative  agreements. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  July  2, 1996,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room 
120— SIB,  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease.  at  (202)  208-2783. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8  (d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  745,  State-Federal 
cooperative  agreements. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  ciurent 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 


Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number,  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  State-Federa!  cooperative 
agreements— 30  CFR  745. 

OMB  Control  Number:  1029-0092. 

Summary:  30  CFR  745  requires  that 
States  submit  information  when 
entering  into  a  cooperative  agreement 
with  the  Secretary  of  the  Interior.  OSM 
uses  the  information  to  make  findings 
that  the  State  has  an  approved  program 
and  will  carry  out  the  responsibilities 
mandated  in  the  Surface  Mining  Control 
and  Reclamation  Act  to  regulate  surface 
coal  mining  and  reclamation  activities. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
governments  which  regulate  coal. 

Total  Annual  Responses:  21. 

Total  Annual  Burden  Hours:  14,300. 

Dated:  April  26. 1996 
Gene  E.  Krueger, 

Acting  Chief,  Office  of  Technology 
Development  and  Transfer. 
IFR  Doc.  96-11021  Filed  5-2-96;  8:45  ami 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Agency  for  Intemstional  Development, 
Proposed  Collections;  Comments 
Requested  Correction 

AGENCY:  Agency  for  International 

Development. 

ACTION:  Correcting  form  number. 


SUMMARY:  This  document  contains 
correction  of  form  number  to  the 
Prop)osed  Collections;  Comments 
Requested  for  Private  Voluntar> 
Organization  Annual  Return,  which  was 
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published  on  Wednesday.  April  10, 

1996. 

EFFECTIVE  DATE:  April  23.  1996. 
FOR  FURTHER  IMH3RMAT10N  CONTACT: 
Contact  Mary  Ann  Ball,  Bureau  for 
Management.  Office  of  Administrative 
Services.  Information  Support  Services 
Division,  Agency  for  International 
Development.  Room  B930.  NS., 
Washington.  DC.  (202)  73&-4743  or  via 
e-mail  MABall@USAID.GOV. 
SUPPLEMENTARY  INFORMATION: 
Accordingly,  form  number  is  corrected 
as  follows: 
Form  No.:  AID  1550-2  (1/96). 

Dated:  April  22,  1996. 
Genease  E.  Pettigrew, 

Chief.  Information  Support  Services  Division, 
Office  of  Administrative  Services.  Bureau  of 
Management. 

(FR  Doc.  96-10987  Filed  5-2-96:  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigations  Nos.  731-TA-732  and  733 
(Final)] 

Circular  Wekted  Nonalloy  Steel  Pipe 
From  Romania  and  South  Africa 

AGENCY:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

EFFECTIVE  DATE:  April  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Corkran  (202-205-3177),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  On 
November  28, 1995,  the  Commission 
instituted  the  subject  investigations  and 
established  a  schedule  for  their  conduct 
(61  F.R.  1402,  January  19, 1996).  which 
was  subsequently  revised  to  reflect  the 
extension  by  the  Department  of 
Commerce  of  its  final  determinations  in 
the  investigations  (61  F.R.  4680, 
February  7,  1996).  The  Commission  is 
revising  its  schedule  in  these 
investigations. 


The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  the 
deadline  for  filing  prehearing  briefs  is 
May  8, 1996;  the  hearing  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
May  14, 1996;  and  the  deadline  for 
filing  posthearing  briefs,  the  date  that 
the  Commission  will  make  its  final 
release  of  information,  and  the  deadline 
for  filing  final  party  comments  will  be 
announced  at  the  Commission's  hearing. 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notices  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  lieing 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  April  29, 1996. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  96-11084  Filed  5-2-96;  8:45  am] 

BiUJNG  CODE  TOaO-U-P 

pnvestigatlon  No.  731-TA-745 
(Preliminary)] 

Steel  Concrete  Reinforcing  Bars  From 
Turkey 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  determines,^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673b(a)),  that  there  is  a 
reasonable  indication  that  a  regional 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  Turkey  of  steel 
concrete  reinforcing  bars,  provided  for 
in  subheadings  7213.10.00  and 
7214.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,'  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  March  8, 1996,  a  petition  was  filed 
with  the  Commission  and  the 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 

2  Chairman  Peter  S.  Watson  and  Commissioner 
Carol  T.  Crawford  dissenting. 

'  For  purposes  of  this  investigation,  steel  concrete 
reinforcing  bar  (rebar)  is  all  stock  deformed  steel 
concrete  reinforcing  bars  sold  in  straight  lengths 
and  coils.  This  includes  all  hot-rolled  deformed 
rebar,  rolled  from  billet  steel,  rail  steel,  axle  steel, 
or  low-alloy  steel.  It  excludes  plain-round  rebar, 
rebar  that  a  processor  has  further  worked  or 
fabricated,  and  all  coated  rebar. 


Department  of  Commerce  by  Ameristeel 
Corporation,*  Tampa,  FL,  and  New 
Jersey  Steel  Corporation,  Sayreville,  NJ, 
alleging  that  a  regional  industry  in  the 
United  States  is  materially  injured  by 
reason  of  LTFV  imports  of  rebar  from 
Turkey.  Accordingly,  effective  March  8, 
1996,  the  Commission  instituted 
antidumping  Investigation  No.  731-TA- 
745  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  March  18, 1996  (61 
F.R.  11063).  The  conference  was  held  in 
Washington,  DC.  on  March  29. 1996, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  April  22, 
1996.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2955 
(April  1996),  entitled  "Steel  Concrete 
Reinforcing  Bars  from  Turkey: 
Investigation  No.  731-TA-745 
(Preliminary)." 

By  order  of  the  Commission. 

Issued:  April  24. 1996. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  96-11083  Filed  5-2-96;  8:45  am] 

BtLUNGCOOC  7020-CS-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Revision  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Refugee/ Asylee  Relative 
Petition. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 
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•Formerly  Florida  Steel  Corporation. 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Refugee/ Asylee  Relative  Petition. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-730.  Office  of 
Examinations.  Adjudications, 
Immigration  and  NaturaUzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  data  collected  on  this 
form  is  used  by  the  Service  to  determine 
eligibility  for  the  requested  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  86,400  responses  at  35  minutes 
(.583)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  50,371  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 


Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  30, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  96-11092  Filed  5-2-96:  8:45  am) 

BILUNG  COOE  4410-1t-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

SutNnission  for  OIMB  Review; 
Correction  Notice 

AGBICY:  OfRce  of  the  Secretary,  DDL. 
ACTION:  Correction. 

summary:  In  notice  document  96-10067 
beginning  on  page  18158  in  the  issue  of 
Wednesday,  April  24. 1996,  make  the 
following  correction: 

This  document  is  hereby  withdrawn 
and  deleted  in  its  entirety.  The 
document  was  a  duplication  and  should 
not  have  been  published. 

Dated;  April  30,  1996. 
Theresa  M.  O'Malley. 

Acting  Departmental  Clearance  Officer. 
IFR  Doc.  96-11043  Filed  5-2-96;  8:45  am) 

BILUNG  COOE  4510-2S-M 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hoiu"ly  wage  rates  and 
fringe  benehts  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 


Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of4hese  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modification  issued,  must  be  made  a 
part  of  every  contract  for  pwrformance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Prin»ing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W..  Room  S-3014. 
Washington,  D.C.  20210. 
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New  General  Wage  Detennination 
Decisions 

The  number  of  the  decisions-added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

Volume  III 

South  Carolina: 

SC960029  (MAY  03.  1996} 
SC960031  (MAY  03. 1996) 
SC960032  (MAY  03,  1996) 
SC960034  (MAY  03,  1996) 

ModiiRcations  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut: 

CT960001  (Mar  15,  1996) 

CT960003  (Mar.  15,  1996) 

CT960004  (Mar  15,  1996) 
Massachusetts: 

MA960001  (Mar.  15,  1996) 

MA960003  (Mar.  15,  1996) 

MA960007  (Mar.  15,  1996) 

MA960010  (Mar.  15,  1996) 

MA960016  (Mar.  15,  1996) 

MA960017  (Mar.  15.  1996) 

MA960018  (Mar.  15,  1996) 

MA960019  (Mar.  15, 1996) 

MA96OO20  (Mar.  15,  1996) 

MA960021  (Mar.  15,  1996) 
New  )ersey: 

N)960O02  (Mar.  15.  1996) 

NJ960003  (Mar.  15, 1996) 

NJ960004  (Mar.  15,  1996) 
9     NJ960015  (Mar.  15, 1996) 
New  York: 

NY960001  (Mar.  15,  1996) 

Volume  U 

District  of  Columbia: 

DC9600G1  (Mar  15, 1996) 

DC960003  (Mar.  15,  1996) 
Maryland: 

MD960001  (Mar.  15, 1996) 

MD960002  (Mar.  15,  1996) 

MD960006  (Mar.  15,  1996) 

MD960012  (Mar.  15.  1996) 

MD960013  (Mar.  15,  1996) 

MD960C15  (Mar.  15,  1996) 

MD960021  (Mar.  15,  1996) 

MD960031  (Mar.  15,  1996) 

MD960034  (Mar.  15,  1996) 

MD960036  (Mar.  15,  1996) 

MD960037  (Mar.  15,  1996) 

MD960039  (Mar.  15,  1996) 

MD960043  (Mar.  15,  1996) 

MD960046  (Mar.  15,  1996) 

MD960047  (Mar.  15,  1996) 

ME>960050  (Mar.  15,  1996) 

MD960053  (Mar.  15, 1996) 


1996) 
1996) 

1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996] 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996] 
1996] 
1996] 
1996) 
1996) 
1996] 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 


MD960055  (Mar.  15, 
MD960058  (Mar.  15, 
Virginia: 

VA960003  (Mar.  15. 
VA960006  (Mar.  15, 
VA960007  (Mar.  15, 
VA960009  (Mar.  15, 
VA960014  (Mar.  15, 
VA960015  (Mar.  15. 
VA960017  (Mar.  15. 
VA960018  (Mar.  15, 
VA960022  (Mar.  15, 
VA960023  (Mar.  15. 
VA960031  (Mar.  15, 
VA960033  (Mar.  15, 
VA960035  (Mar.  15, 
VA960036  (Mar.  15. 
VA960044  (Mar.  15, 
VA960046  (Mar.  15. 
VA960O47  (Mar.  15, 
VA960054  (Mar.  15, 
VA960055  (Mar.  15, 
VA 960080  (Mar.  15, 
VA960081  (Mar.  15, 
VA960084  (Mar.  15, 
VA960085  (Mar.  15, 
VA960087  (Mar.  15, 
VA960088(Mar.  15, 
VA960104  (Mar.  15, 
VA960105  (Mar.  15, 
VA960107  (Apr.  12, 
VA960108  (Apr.  12, 

Volume  III 

Alabama: 

AL960018  (Mar.  15,  1996) 
AL960034  (Mar.  15,  1996) 

Florida: 
FL960009  (Mar.  15, 1996) 

Kentucky: 
KY960001  (Mar.  15, 1996) 
KY960003  (Mar.  15,  1996] 
KY960004  (Mar.  15.  1996) 
KY9600G7  (Mar.  15, 1996) 
KY960025  (Mar.  15, 1996] 
KY960027  (Mar.  15, 1996) 
KY960028  (Mar.  15,  1996) 
KY960029  (Mar.  15, 1996] 
KY960044  (Mar.  15, 1996) 

South  Carolina: 

SC960002  (Mar.  15. 1996] 
SC960003  (Mar.  15,  1996) 
SC960025  (Mar.  15, 1996) 
SC960026  (Mar.  15.  1996) 
SC960033  (Mar.  15, 1996) 

Volume  IV 

Illinois: 

IL960001  (Mar.  15,  1996) 
IL960002  (Mar.  15, 1996) 
IL960003  (Mar.  15,  1996) 
IL960004  (Mar.  15,  1996) 
IL960005  (Mar.  15, 1996) 
IL960006  (Mar.  15,  1996) 
IL960007  (Mar.  15, 1996) 
IL960008  (Mar.  15,  1996) 
IL960009  (Mar.  15,  1996) 
IL960010  (Mar.  15, 1996) 
IL960011  (Mar.  15,1996) 
IL960013  (Mar.  15,  1996) 
IL960G14  (Mar.  15, 1996) 
IL960015  (Mar.  15,  1996) 
IL960016  (Mar.  15, 1996) 
IL960017  (Mar.  15.  1996) 
IL960018  (Mar.  15,  1996) 
IL960021  (Mar.  15, 1996) 


IL960022  (Mar.  15, 1996) 
IL960023  (Mar.  15, 1996) 
IL960024  (Mar.  15, 1996) 
IL960025  (Mar.  15, 1996) 
IL960026  (Mar.  15, 1996) 
IL960027  (Mar.  IS,  1996) 
IL960028  (Mar.  15, 1996) 
IL960029  (Mar.  IS.  1996) 
IL960030  (Mar.  IS,  1996] 
IL960031  (Mar.  15, 1996) 
IL960032  (Mar.  IS.  1996) 
IL960033  (Mar.  15, 1996) 
IL960034  (Mar.  15, 1996) 
IL96003S  (Mar.  15. 1996) 
IL960036  (Mar.  15, 1996) 
IL960037  (Mar.  15, 1996) 
IL960038  (Mar.  15, 1996) 
IL960039  (Mar.  15, 1996) 
IL960041  (Mar.  IS.  1996) 
IL960042  (Mar.  15, 1996) 
IL960043  (Mar.  15. 1996) 
IL960044  (Mar.  15, 1996] 
IL960045  (Mar.  15. 1996) 
IL960046  (Mar.  15, 1996) 
IL960047  (Mar.  15. 1996] 
IL960048  (Mar.  15, 1996) 
IL960049  (Mar.  15, 1996] 
IL960050  (Mar.  15. 1996) 
IL960051  (Mar.  15, 1996] 
IL960052  (Mar.  15, 1996] 
IL9600S3  (Mar.  IS,  1996] 
IL960054  (Mar.  15. 1996) 
IL960056  (Mar.  IS,  1996) 
IL960057  (Mar.  15, 1996) 
IL960058  (Mar.  15, 1996) 
IL9600S9  (Mar.  15,  1996) 
IL960060  (Mar.  15, 1996) 
IL960061  (Mar.  15, 1996) 
IL960062  (Mar.  15, 1996) 
IL960063  (Mar.  15,  1996) 
IL960064  (Mar.  IS,  1996) 
IL960066  (Mar.  15, 1996) 
IL960067  (Mar.  IS,  1996) 
IL960068  (Mar.  15, 1996) 
1L960069  (Mar.  15,  1996] 
Michigan: 

MI960003  (Mar.  15,  1996) 
MI960040  (Mar.  15,  1996) 
MI960063  (Mar.  15, 1996) 
Michigan: 

MN960003  (Mar.  15,  1996) 
MN960005  (Mar.  15, 1996] 
MN960007  (Mar.  15, 1996] 
MN960008  (Mar.  IS,  1996) 
MN960012  (Mar,  15, 1996] 
MN960015  (Mar.  15, 1996] 
MN960017  (Mar.  15, 1996) 
MN960027  (Mar.  15, 1996] 
MN960031  (Mar.  15, 1996] 
MN960035  (Mar.  15, 1996) 
MN960039  (Mar.  15, 1996] 
MN960043  (Mar.  15, 1996) 
MN960044  (Mar.  15, 1996) 
MN960045  (Mar.  15, 1996] 
MN960046  (Mar.  15, 1996) 
MN960047  (Mar.  15, 1996) 
MN960048  (Mar.  15, 1996] 
MN960049  (Mar.  15. 1996) 
MN960058  (Mar.  15, 1996] 
MN9600S9  (Mar.  15,  1996] 
MN960060  (Mar.  15, 1996) 
MN960061  (Mar.  15. 1996) 
Ohio: 
OH960001  (Mar.  15, 1996) 
OH960002  (Mar.  15,  1996) 
OH960012  (Mar.  15, 1996) 


OH960024  (Mar.  15, 1996) 
OHg60026  (Mar.  15. 1996) 
OH960028  (Mar.  15. 1996) 
OH960029  (Mar.  15. 1996) 
OH960032  (Mar.  15. 1996) 
OH960G34  (Mar.  15, 1996) 

Volume  V 

Iowa: 

IA960004  (Mar.  15, 1996] 

IA960005  (Mar.  15.1 996] 
Kansas: 

KS960006  (Mar.  15, 1996) 

KS9600012  (Mar.  15. 1996) 
Oldahoma: 

OK960013  (Mar.  15, 1996) 

OK960014  (Mar.  15, 1996) 

OK960017  (Mar.  15, 1996) 
Texas: 

TX960001  (Mar.  15, 1996) 

TX960007  (Mar.  15.  1996) 

TX960016  (Mar.  15.  1996) 

TX960060  (Mar,  15. 1996) 

TX960081  (Mar.  IS.  1996) 

Volume  VI 

California: 

CA960032  (Mar.  15.  1996) 

CA960034  (Mar.  15. 1996) 

CA960040  (Mar.  15.  1996) 

CA960041  (Mar.  15. 1996) 

CA960048  (Mar.  15.  1996) 
Oregon:  OR960001  (Mar.  15, 1996] 
South  Dakota:  SD960006  (Mar.  15, 1996] 
Utah:  UT960008  (Mar.  15,  1996) 
Washington: 

WA960001  (Mar.  15. 1996] 

WA960002  (Mar.  15. 1996) 

WA960005  (Mar.  15. 1996) 

WA960008  (Mar.  15.  1996) 

General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s]  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 


Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remeinder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  26th  day  of 
April  1996. 

Philip  J.  GUms, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

(PR  Doc.  96-10798  Filed  5-2-96;  8:45  am) 

BILUNQ  CODE  4510-27-M 


NATIONAL  BANKRUPTCY  REVIEW 
COMMISSION 

Meeting 

AGENCY:  National  Bankruptcy  Review 
Commission. 

ACTION:  Notice  of  pubUc  meeting. 

TIME  AND  DATES: 

Thursday,  May  16,  1996;  9:00  a.m.  to 
5:00  p.m.  and 

Friday,  May  17, 1996;  9:00  a.m.  to  12:00 
p.m. 

PLACE:  Hilton  Palacio  del  Rio,  Meeting 
Room:  Salon  del  Rey  North.  200  South 
Alamo  Street,  San  Antonio,  Texas 
78205-3299,  Telephone  Number:  (210) 
222-1400. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  Cqpsumer 
bankruptcy  law,  related  issues  and 
general  administrative  matters  for  the 
Commission,  including  future  meetings, 
hearings  and  substantive  agenda. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATKM:  Contact  Susan  Jensen- 
Conklin  or  Cannelita  Pratt  at  the 
National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  G-350, 
Washington,  D.C.  20544;  Telephone 
Number:  (202)  273-1813. 
Susan  Jensen-Conklin, 
Deputy  Counsel. 
[FR  Doc.  96-10980  Filed  5-2-96:  8:45  am] 

BILUNG  CODE  6820-36-P 


NUCLEAR  REGULATORY 
COMMISSION 

Atomic  Sataty  and  Ucanstng  Board 

[Doctot  No.  SO-iaO-Ron;  ASLBP  No.  95- 
704-01-nMi] 

Gaorgia  InslHula  of  Tadmology, 
Atlanti,  Qaorgka;  Gaorgia  Tach 
Raaaafch  Raaclor;  (Ranawal  of  Facility 
Uoanaa  No.  R-07) 

April  24, 1996. 

Notice  of  Evidentiary  Hearing 

This  proceeding  concerns  the 
proposed  renewal  of  the  facihty 
operating  license  for  the  Georgia  Tech 
Research  Reactor,  a  5  MW  research 
reactor  located  on  the  campus  of  the 
Georgia  Institute  of  Technology  in  the 
city  of  Atlanta,  Fulton  County,  Georgia. 
Notice  is  hereby  given  that,  as  set  forth 
in  the  Atomic  Safety  and  Licensing 
Board's  Memorandum  and  Order 
(Telephone  Conference  Call,  2/29/96; 
Hearing  Schedules),  dated  March  13. 
1996,  the  evidentiary  hearing  in  this 
proceeding  will  commence  on  Monday, 
May  20,  1996,  at  the  Federal  Trade 
Commission  hearing  room  Room  1010. 
1718  Peachtree  Street  NW.  Atlanta, 
Georgia,  beginning  at  9:30  a.m.  The 
hearing  will  continue,  to  the  extent 
necessary,  on  May  21-24, 1996.  at  that 
same  location,  b^inning  at  9:00  a.m. 
each  day.  (The  sessions  are  expected  to 
adjourn  at  approximately  5:00  p.m. 
daily.) 

Sessions  will  continue,  to  the  extent 
necessary,  on  May  29-31  and  June  24- 
28.  1996.  begiiming  at  9:30  a.m.  on 
Wednesday  May  29.  1996  and  Monday. 
June  24, 1996  and  at  9:00  a.m.  on  May 
30-31  and  Jime  25-28,  at  the  same 
location.  Those  sessions  are  also 
expected  to  adjourn  at  approximately 
5:00  p.m.  dailv- 

As  provided  by  10  CFR  2.743(b)(1), 
direct  testimony  of  the  parties  (to  the 
extent  required  by  the  Licensing  Board 
in  its  March  13. 1996  Memorandum  and 
Order)  must  be  filed  (mailed)  by  Friday, 
May  3, 1996,  for  Georgia  Tech  and 
GANE  (May  7  if  served  by  express  mail) 
and  by  Friday,  May  31,  1996,  for  the 
NRC  Staff  (June  4  is  served  by  express 
mail). 

Notice  is  also  hereby  given  that,  in 
accordance  with  10  CFR  2.75(a).  the 
Licen.sing  Board  will  hear  oral  limited 
appearance  statements  on  Monday 
morning.  May  20,  1996.  from 
approximately  10:00  a.m.  to  11:00  a.m.. 
at  the  aforementioned  hearing  room; 
arid  on  Wednesday  evening.  May  22, 
1996.  from  7:00  p.m.  to  9:00  p.m.  (or 
such  lesser  time  as  is  necessary  to 
accommodate  speakers  who  are 
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present),  at  the  Student  Center  Theatre, 
Georgia  Institute  of  Technology,  Atlanta, 
Georgia.  The  Board  will  consider 
holding  an  additional  session  on 
Wednesday  evening.  May  29,  1996,  to 
the  extent  that  such  a  session  appears  to 
be  warranted  by  public  demeuid,  at  a 
time  and  place  to  be  announced. 

Any  person  not  a  party  to  the 
proceeding  will  be  permitted  to  make 
such  a  statement,  setting  forth  his  or  her 
position  on  the  issues.  The  number  of 
persons  making  oral  statements  and  the 
time  allotted  for  each  statement  may  be 
limited  depending  on  the  number  of 
persons  present  at  the  designated  time. 
(Normally,  each  oral  statement  may 
extend  for  up  to  five  (5)  minutes.)  These 
statements  do  not  constitute  testimony 
or  evidence  but  may  assist  the  Licensing 
Board  and  parties  in  deBning  the  scope 
of  the  issues  in  the  proceeding. 

Requests  to  make  oral  statements  may 
be  submitted  to  the  Office  of  the 
Secretary,  Docketing  and  Service 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555.  A 
copy  of  each  such  request  should  also 
be  submitted  to  the  Chairman  of  this 
Licensing  Board,  ASLBP,  T-3  F23, 
Washington,  DC  20555. 

Documents  relating  to  this  proceeding 
are  on  file  at  the  Commission's  Local 
Public  Docimient  Room,  located  at  the 
Decatur  Library,  215  Sycamore  Street, 
Decatur,  Georgia  30030  (telephone  404- 
370-3070).  as  well  as  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20037. 

Dated:  April  24,  1996. 
For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  Bechhoefer, 

Chairman.  Administrative  Judge. 

IFR  Doc.  96-11045  Filed  5-2-96;  8;45  am] 

BILUNG  CODE  7$«0-01-M 


[Dociwt  No.  50-146] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Proposed  Order  Approving 
License  Transfer  and  License 
Amendment;  Saxton  Nuclear 
Experimental  Corporation;  Saxton 
Nuclear  Experimental  Facility 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  Order  approving  tranfer 
and  license  amendment  to  Amended 
Facility  License  No.  DPR-4  issued  to  the 
Saxton  Nuclear  Experimental 
Corporation  (SNEC)  for  possession  of 
the  Saxton  Nuclear  Experimental 
Facility  (SNEF)  located  in  Saxton. 
Bedford  County,  Pennsylvania.  The 


SNEF  is  a  small  [28MW(t)]  pressurized- 
water  reactor  that  ceased  operation  in 
May  1972.  The  reactor  has  been 
defueled,  the  fuel  has  been  removed 
from  the  site,  and  the  reactor  coolant 
system  has  been  drained. 

Environmental  Assessment 

Identification  of  Imposed  Action 

The  proposed  action  would  revise  the 
amended  facility  license  and  technical 
specifications  to  add  GPU  Nuclear 
Corporation  (GPU  Nuclear)  as  a  licensee 
for  the  SNEF  along  with  SNEC  and 
transfer  from  SNEC  to  GPU  Nuclear  all 
management-related  responsibilities  for 
the  SNEF.  The  proposed  action  is  in 
accordance  with  SNEC's  application, 
dated  November  21,  1995,  as 
supplemented  on  March  13,  1996,  with 
which  GPU  Nuclear  concurs.  GPU 
Nuclear  is  currently  performing  or 
managing  all  activities  at  the  SNEF 
under  contract  to  SNEC.  Taking  this 
action  allows  GPU  Nuclear  to  conduct 
activities  at  the  SNEF  without  the 
additional  step  of  acting  as  a  contractor. 

Need  for  Proposed  Action 

The  proposed  action  is  needed  to 
reflect  the  addition  of  GPU  Nuclear  as 
a  licensee  and  transfer  the 
responsibilities  discussed  above. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  would  change 
the  license  to  add  GPU  Nuclear  as  a 
licensee  and  would  transfer,  from  SNEC 
to  GPU  Nuclear,  all  management-related 
responsibilities  for  the  SNEF.  The  action 
is  administrative  in  that  the  activities 
required  by  the  license  are  not  changed 
with  the  addition  of  GPU  Nuclear  as  a 
licensee. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action.  The  scope  of  work  at  the  SNEF, 
the  probability  or  consequences  of 
accidents,  radiological  releases  from  the 
facility,  and  occupational  exposure  will 
not  be  changed  by  this  action.  Further, 
the  numbers  and  qualifications  of 
personnel  at  the  SNEF  will  not  change 
as  a  result  of  this  action.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  addition  of 
GPU  Nuclear  as  a  licensee  for  the  SNEF 
and  the  transfer  of  management-related 
responsibilities  would  not  affect 
nonradiological  effluents  and  would 
have  no  other  environmental  impact. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  request  for  license  transfer 
and  amendment,  which  would  force 
GPU  Nuclear  to  remain  a  contractor  to 
SNEC.  This  would  not  change  the 
amount  or  scope  of  activities  at  the 
SNEF;  therefore,  denial  of  the 
application  would  not  change  current 
environmental  impacts. 

Alternative  Use  of  Resources 

No  alternatives  appear  that  will  have 
different  or  lesser  effect  on  the  use  of 
available  resources. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  consulted  with  the 
Pennsylvania  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirorunent.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  detailed  information  with  respect 
to  this  proposed  action,  see  the 
appUcation  for  amendment  and  transfer 
of  license  dated  November  21, 1995,  as 
supplemented  on  March  13, 1996.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20037  and  at  the  local 
public  document  room  located  at  the 
Saxton  Community  Library,  911  Church 
Street,  Saxton,  Peimsylvania  16678. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  96-11044  Filed  5-2-96;  8:45  am) 

BILUNQ  CODE  7S90-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

.Proposed  Collection:  Comment 
Request  Extension  of  Standard  Form 
113-A 

AGENCY:  Office  of  Personnel 

Management. 

ACnON:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  announces  the  OPM  intends  to 
submit  a  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
renewal  of  authority  to  collect  data  for 
the  Monthly  Report  of  Federal  Civilian 
Employment  (SF  113-A).  The 
information  that  is  collected  provides  a 
timely  count  of  Govemmentwide 
employment,  payroll,  and  turnover  data. 
Uses  of  the  data  include  monthly 
reporting  to  OMB  and  publishing  the 
bimonthly  Federal  Civilian  Workforce 
Statistics — Employment  and  Trends: 
answering  data  requests  from  the 
Congress,  White  House,  other  Federal 
agencies,  the  media,  and  the  public; 
providing  employment  counts  required 
by  OMB;  and  serving  as  benchmark  data 
for  quality  control  of  the  Central 
Personnel  Data  File.  The  number  of 
responding  agencies  is  130.  The  report 
is  submitted  12  times  a  year.  The  total 
number  of  person-hours  required  to 
prepare  and  transmit  the  reports 
annually  is  estimated  at  3,120. 

For  copies  of  the  clearance  package, 
call  James  M.  Farron,  Reports  and  Forms 
Manager,  on  (202)  418-3208,  or  by  e- 
mail  to  jmfarron@mail.opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  by  no  later  than  July 
2,  1996. 

ADDRESSES:  Send  or  deliver  comments 
to:  May  Eng,  U.S.  Office  of  Personnel 
Management,  Room  7439, 1900  E  Street, 
NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
May  Eng,  (202)  606-2684,  U.S.  Office  of 
Personnel  Management.. 

Lorraine  A.  Green, 

Deputy  Director. 

|FR  Doc.  96-10931  Filed  5-2-96;  8:45  am) 

BILUNQ  CODE  •325-01-M 


Proposed  Collection:  Comment 
Request;  (OPM  Form  1622) 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 


notice  announces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  clearance  of  a 
revised  employment  information 
collection.  The  form  is  used  in 
conjunction  with  Project  ABLE  (ABLE 
BENEFICL\RIES'  LINK  to 
EMPLOYERS).  OPM  Form  1622, 
"Project  ABLE  Enrollment  Form"  is 
used  by  authorized  State  Vocational 
Rehabilitation  Counselors.  The  Social 
Security  Administration  identifies  those 
persons  who  may  complete  the 
enrollment  process.  Information  on 
eligible  enroUees  is  stored  in  OPM's 
Automated  Applicant  Referral  System 
(AARS).  Project  ABLE  is  designed  to 
enhance  Federal  job  opportunities  for 
people  with  disabilities  who  are  job 
ready  and  want  to  work. 

Planned  revision  is  to  allow  for 
enrollment  form  to  capture  information 
regarding  enroUee  TDD  access 
information,  when  it  is  required. 
Original  OMB  approval  expires  in  June 
1996. 

We  estimate  no  more  than  1,000 
enrollments  will  be  processed  armually. 
Each  form  takes  approximately  5 
minutes  (.08  hours)  to  complete.  The 
annual  estimated  burden  is  80  hours. 
For  copies  of  this  proposal,  contact  Jim 
Farron  on  (202)  418-3208,  or  E-mail  to 
jmfarron@mail.opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  by  no  later  than  July 
2. 1996. 

ADDRESS:  Send  or  deliver  comments  to: 
Armando  E.  Rodriguez,  Director, 
Employment  Service,  Office  of 
Diversity,  U.S.  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Room  6332,  Washington,  DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 

John  Riedel-Alvarez,  Office  of  Diversity, 
(202) 606-1059. 

U.S.  Oifice  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  96-10932  Filed  5-2-96:  8:45  am) 

BILUNQ  CODE  632S-01-M 


Excepted  Service 

AGB4CY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VL  Exceptions  from 
the  Competitive  Service. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
SUPPLBIENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  April  8,  1996  (61  FR  15529). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
March  1,  1996,  and  March  31,  1996, 
appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30 
will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  in  March  1996. 

The  following  Schedule  A  authority 
was  revoked: 

Federal  Deposit  Insurance  Corporation 

Not  to  exceed  300  positions  in  field 
offices  of  the  Resolution  Trust 
Corporation.  Effective  March  22,  1996. 

Schedules 

No  Schedule  B  authorities  were 
established  or  revoked  in  March  1996. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  in  March  1996. 

Agency  for  International  Development 

Congressional  Liaison  Officer  to  the 
Deputy  Assistant  Administrator. 
Effective  March  26,  1996. 

Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  March  21. 
1996. 

Special  Assistant  to  the 
Commissioner.  Effective  March  21, 
1996. 

Council  on  Environmental  Quality 

Special  Assistant  to  the  Chair, 
Council  on  Environmental  Quality- 
Effective  March  18.  1996. 

Associate  Director  for  Toxics  and 
Environmental  FVotection  to  the  Chair. 
Effective  March  18.  1996. 

Department  of  Agriculture 

Special  Assistant  to  the 
Administrator,  Cooperative  State 
Research  Education,  and  Extension 
Service,  Effective  March  13.  1996. 

Confidential  Assistant  to  the  Under 
Secretary  for  Natural  Resources  and 
Environment.  Effedive  March  13.  1996. 

Confidential  Assistant  to  the  Director, 
Legislative  Affairs  and  Public 
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Information  Staff.  Effective  March  13, 
1996. 

Department  of  the  Army  (DOD) 

Special  Assistant  for  Policy  to  the 
Executive  Staff  Assistant.  Effective 
March  11,1996. 

Department  of  Commerce 

Speechwriter  to  the  Assistant  to  the 
Secretary  and  Director,  Office  of  Policy 
and  Strategic  Planning.  Effective  March 
1,  1996. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  International 
Economic  Development.  Effective 
March  1,  1996. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Environmental 
Technologies  Exports.  Effective  March 
1,  1996. 

News  Analyst  to  the  Director,  Office 
of  Public  Affairs.  Effective  March  18, 
1996. 

Department  of  Defense 

Assistant  for  China  to  the  Deputy 
Assistant  Secretary  of  Defense,  Asian 
and  Pacific  Affairs.  Effective  March  7, 
1996. 

Executive  Director  (House  Affairs)  to 
the  Assistant  Secretary  of  Defense 
(Legislative  Affairs).  Effective  March  7, 
1996. 

Executive  Assistant  to  the  Physician 
to  the  President.  Effective  March  8, 
1996. 

Director  of  Requirements  to  the 
Deputy  Assistant  Secretary  of  Defense 
(Requirements  and  Plans).  Effective 
March  20.  1996. 

Department  of  Education 

Liaison  for  Community  and  Junior 
Colleges  to  the  Assistant  Secretary  for 
Vocational  and  Adult  Education. 
Effective  March  5.  1996. 

Confidential  Assistant  to  the  Director 
Scheduling  and  Briefing.  Effective 
March  6,  1996. 

Special  Assistant  to  the  Assistant 
Secretary  (Office  of  Elementary  and 
Secondary  Education).  Effective  March 
7, 1996. 

Special  Assistant/Chief  of  Staff  to  the 
Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education. 
Effective  March  18.  1996. 

Department  of  Health  and  Human 
Services 

Director.  Secretarial  Briefing  and 
Policy  Coordinator  to  the  Executive 
Secretary.  Effet.tive  March  5,  1996. 

Director,  Office  of  Media  Relations  to 
the  Associate  Administrator  for  External 
Affairs.  Effective  March  13,  1996. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Planning  and 
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Evaluation.  Human  Services  Policy. 
Effective  March  21. 1996, 

Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Assistant 
Secretary.  Community  Planning  and 
Development.  Effective  March  8. 1996. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
March  13. 1996. 

Staff  Assistant  to  the  Senior  Advisor 
to  the  Secretary.  Effective  March  18, 
1996. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective 
March  26, 1996. 

Department  of  Justice 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  March  13, 1996. 

Public  Affairs  Specialist  to  the  ■* 

Director,  Office  of  Public  Affairs. 
Effective  March  28,  1996. 

Department  of  Labor 

Special  Assistant  to  the  Counselor  to 
the  Secretary.  Effective  March  1,  1996. 

Staff  Assistant  to  the  Secretary  of 
Labor.  Effective  March  13,  1996. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective 
March  27,  1996. 

Department  of  State 

Policy  Analyst  to  the  Assistant 
Secretary,  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
Effective  March  29.  1996. 

Department  of  Transportation 

Director  for  Drug  Enforcement  and 
Program  Compliance  to  the  Chief  of 
Staff.  Effective  March  7,  1996. 

Deputy  Director  of  Congressional 
Affairs  to  the  Director.  Office  of 
Congressional  Affairs.  Effective  March 
18,  1996. 

Senior  Congressional  Liaison  Officer 
to  the  Director,  Office  of  Congressional 
Affairs.  Effective  March  18.  1996. 

Special  Assistant  to  the  Deputy 
Administrator,  National  Highway 
Traffic  Safety  Administration.  Effective 
March  18,  1996. 

Special  Assistant  to  the 
Administrator,  Federal  Highway 
Administration.  Effective  March  28, 
1996. 

Department  of  the  Treasury 

Assistant  to  the  Commi.ssioner  of 
Internal  Revenue.  Effective  March  7, 
1996. 

Policy  Advisor  to  the  Under'Secretary 
(Enforcement).  Effective  March  27, 
1996. 


Department  of  Veterans  Affairs 

Special  Assistant  to  the  Secretary  of 
Veterans  Affairs.  Effective  March  1 . 
1996. 

Export-Import  Bank  of  the  United  States 

Administrative  Assistant  to  the 
Director,  Member  of  the  board.  Effective 
March  7,  1996. 

Federal  Mine  Safety  and  Health  Review 
Commission 

Attoiney-Advisor  (General)  to  the 
Chairman.  Effective  March  22. 1996. 

General  Services  Administration 

Special  Assistant  to  the 
Commissioner,  Public  Buildings 
Service,  Effective  March  21.  1996. 

Special  Assistant  to  the 
Administrator.  Effective  March  26, 
1996. 

National  Aeronautics  and  Space 
Administration 

Executive  Assistant  to  the 
Administrator,  National  Aeronautics 
and  Space  Administration.  Effective 
March  28, 1996. 

National  Credit  Union  Administration 

Writer-Editor  to  the  Chairman. 
Effective  March  22.  1996. 

Office  of  Management  and  Budget 

Legislative  Assistant  to  the  Associate 
Director  for  Legislative  Affairs.  Effective 
March  28.  1996. 

Office  of  Personnel  Management 

Special  Assistant  to  the  Director, 
Office  of  Congressional  Relations. 
Effective  March  18,  1996. 

Small  Business  Administration 

Special  Assistant  to  the  Deputy 
Administrator  to  the  Assistant  Deputy 
Administrator  for  Economic 
Development.  Effective  March  18, 1996. 

Surface  Transportation  Board  (E>OT) 

Staff  Advisor  (Management)  to  the 
Commissioner.  Effective  March  7. 1996. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Secretary  (Office  Automation)  to  the 
Assistant  Director,  Strategic  and 
Eurasian  Affairs  Bureau.  Effective 
March  21. 1996. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954—1958  Comp.,  P.218. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 
|FR  Doc.  96-10933  Filed  5-2-96;  8:45  ami 

BILUNQ  CODE  6325-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Sutxnitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Financial 
Disclosure  Statement. 

(2)  Form(s)  submitted:  G-423. 

(3)  0MB  Number:  3220-0127. 

(4)  Expiration  date  of  current  OMB 
clearance:  June  30.  1996. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  2,100. 

(8)  Total  annual  responses:  2,100. 

(9)  Total  annual  reporting  hours: 
2,975. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  and  the  Railroad 
Unemployment  Insurance  Acts,  the 
Railroad  Retirement  Board  has  authority 
to  secure  from  an  overpaid  beneficiary 

a  statement  of  the  individual's  assets 
and  liabilities  if  waiver  of  the 
overpayment  is  requested. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  he 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc.  96-10982  Filed  5-2-96;  8:45  ami 
BILUNQ  CODE  7M»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-21022;  812-«77«] 

The  Brinson  Funds,  et  al.;  Notice  of 
Application 

April  29.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Brinson  Funds  (the 
"Fund")  on  behalf  of  its  series  (the 
"Public  Funds");  Brinson  Relationship 
Funds  (the  "Trust")  on  behalf  of  its 
series  (the  "Series"),  and  Brinson 
Partners,  Inc.  (the  "Adviser"). 
Applicants  request  that  any  relief 
granted  pursuant  to  this  application  also 
apply  to  any  subsequently  created 
Public  Fund  or  Series  for  vhich  the 
Adviser,  any  entity  resulting  from  the 
Adviser  changing  its  jurisdiction  or 
form  of  organization,  or  any  entity 
controlling,  controlled  by.  or  under 
common  control  with  the  Adviser  serves 
as  investment  advisers. 
RELEVANT  ACT  SECTKMS:  Order  requested 
under  section  6(c)  granting  an 
exemption  from  sections  12(d)(1)  (A) 
and  (B).  and  under  sections  6(c)  artd 
17(b)  granting  an  exemption  from 
section  17(a). 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  each  Public  Fund  to 
invest  a  portion  of  its  assets  in  the 
Series. 

FHJNG  DATES:  The  application  was  filed 
on  September  21, 1995.  and  was 
amended  on  December  4. 1995,  March 
15.  1996,  April  10,  1996,  and  April  18. 
1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  hearing 
by  writing  to  the  SEC's  Secretary  and 
serving  applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  May  24.  1996.  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
AppHcants,  209  South  LaSalle  Street. 
Chicago,  Illinois  60604-1295. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman,  Staff  Attorney,  at 
(202)  942-0654,  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  RepmenUtioiu 

1.  The  Fund  is  a  Delaware  business 
trust  registered  under  the  act  as  an 
open-end  management  investment 
company.  The  Funds  currently  consists 
of  ten  Public  Funds:  one  equity  and 
income  fund  (Global  Fund),  three  equity 
funds  (Global  Equity  Fund,  U.S.  Equity 
Fund,  and  Non-U.S.  Equity  Fund),  four 
fixed  income  funds  (Global  Bond  Fund, 
Short-Term  Global  Income  Fund,  U.S. 
Bond  Fund,  and  Non-U.S.  Bond  Fund), 
one  balanced  fund  (U.S.  Balanced 
Fund),  and  one  money  market  fund 
(U.S.  Cash  Management  Fund).  Each 
Public  Fund  offers  two  classes  of  shares: 
the  Brinson  Fund  class  shares,  which 
have  no  sales  charge  and  are  not  subject 
to  a  distribution  fee  imposed  in 
accordance  with  rule  12b-l  und^r  the 
Act  (a  "12b-l  Fee"),  and  the  SwissKey 
Fund  class  shares,  which  have  not  sales 
charge  but  are  subject  to  a  12b-l  Fee. 
Fund/Plan  Broker  Services.  Inc. 

( "FPBS")  acts  as  distributor  of  the  Fund. 
FPBS  does  not  receive  any  payment 
from  the  Public  Funds  for  its  services  as 
distributor.  Rather,  the  Adviser  pays 
FPBS  a  fixed  annual  fee  for  the 
distribution  services  it  provides  to  the 
Public  Funds. 

2.  The  Trust  is  a  Delaware  business 
trust  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Trust  currently  consists 
of  six  Series:  Brinson  Global  Securities 
Fund,  Brinson  Short-Term  Fund. 
Brinson  Post- Venture  Fun.  Brinson  High 
Yield  Fund.  Brinson  Emerging  Markets 
Equity  Fund,  and  Brinson  Emerging 
Markets  Debt  Fund.  Investment  in  the 
Series  is  limited  to  "accredited 
investors"  within  the  meaning  of 
Regulation  D  under  the  Securities  act  of 
1933.  The  Series  impose  no  sales 
charge.  advisor>'  fee,  or  12b-l  Fee. 
Because  shares  of  the  Series  are  issued 
solely  in  private  placement  transactions, 
the  Trust  does  not  have  a  distributor. 

3.  The  Adviser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Adviser  provides  investment  advisor> 
services  to  each  Public  Fund  and 
receives  a  fee  for  such  ser\ices  under 
the  Adviser's  investment  advisory 
agreement  with  the  Fund.  The  Adviser 
provides  investment  advisory  ser\'ices 
to  each  Series  of  the  Trust,  but  it  does 
not  receive  any  compensation  for  these 
services  under  its  investment  advisory 
agreement  with  the  Trust.  Fund/Plan 
Services.  Inc.  ( "Fund/Plan")  provides 
administrative  and  transfer  agency 
services  to  both  the  Fund  and  thie  Trust. 
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4.  Applicants  propose  that,  subject  to 
the  conditions  to  the  requested  order, 
the  Public  Funds  be  permitted  to 
purchase  and  redeem  shares  of  the 
Series,  and  that  each  Series  be  permitted 
to  sell  shares  to,  and  redeem  shares 
from,  each  of  the  Public  Funds.  The 
Public  Funds  would  invest  a  portion  of 
their  assets  in  Series  that  primarily 
invest  in  certain  securities  (each  Series 
in  which  a  Public  Fund  invests  in 
reliance  on  the  requested  order  is 
referred  to  herein  as  a  "Target  Series").* 

5.  Each  Public  Fund  may  invest 
directly  in  debt  and  equity  securities  of 
emerging  market  issuers  ("Emerging 
Market  Securities"),  equity  securities  of 
small  capitalization  issuers  ("Small  Cap 
Securities"),  and/or  high  yield 
securities,  as  consistent  with  the  Public 
Fund's  investment  objectives  and 
policies.  Applicants  believe  that 
investors  in  the  Public  Funds  may 
obtain  substantial  benefits  if  the  Public 
Funds  invest  that  portion  of  their  assets 
they  currently  invest  directly  in 
Emerging  Market  Securities,  Small  Cap 
Securities,  and  high  yield  securities  in 
the  Series  that  primarily  invest  in  such 
securities.^ 

6.  Solely  in  instances  where  a  Public 
Fund  holds  portfolio  securities  that 
would  be  appropriate  investments  for  a 
Series,  the  Public  Fund  may  invest  in 
the  Series  by  transferring  securities  and 
cash  in  the  Public  Fund's  portfolio  to 
the  corresponding  Series  in  exchange 
for  shares  of  the  Series.  In  addition,  the 
Series  may  pay  redeeming  shareholders, 
including  the  Public  Funds,  in-kind 
with  a  pro  rata  distribution  of  the 
Series'  portfolio  securities  rather  than 
cash.  These  in-kind  purchases  or 
redemptions  will  comply  with  the 
provisions  of  rule  17a-7  (a)  through  (f) 
under  the  Act,  except  for  the 
requirement  under  subparagraph  (a)  that 
the  transaction  be  for  no  consideration 
other  than  cash  payment. 

7.  The  Public  Funds  will  retain  the 
ability  to  invest  their  assets  directly  in 
securities  as  authorized  by  their 
respective  investment  objectives  and 
policies.  Thus,  if  the  Adviser  believes 
that  it  can  more  economically  invest  a 
Public  Fund's  assets  directly  in  a 
particular  type  of  security,  then  such 
direct  investment  will  be  made.  In 
addition,  each  Series  reserves  the  right 


'  It  is  presently  anticipated  that  the  Public  Funds 
will  invest  in  the  following  Series:  the  Brinson 
Emerging  Markets  Equity  Fund,  the  Brinson 
Emerging  Markets  Debt  Fund,  the  Brinson  Post- 
Venture  Fund,  and  the  Brinson  High  Yield  Fund. 

^  While  the  Public  Funds  request  relief  to  invest 
in  the  Series  in  order  to  obtain  exposure  to  these 
three  asset  classes,  it  is  likely  that  the  Fund  will 
create  new  Public  Funds  in  the  ftilure  that  may  seek 
to  obtain  exposure  to  different  and  additional  asset 
classes  through  investment  in  the  Series. 


to  discontinue  selling  shares  to  any 
Public  Fund  if  the  Trust's  board  of 
trustees  determines  that  sales  of  Series 
shares  to  the  Public  Funds  would 
adversely  affect  the  Series'  portfolio 
management  and  operations. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  persons  or  transaction  if, 
and  to  the  extent  that,  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and  - 
provisions  of  the  Act.  Applicants 
request  an  order  under  section  6(c) 
exempting  them  from  section  12(d)(1) 
(A)  and  (B)  to  permit  the  PubHc  Funds 
to  invest  in  shares  of  the  Series. 

3.  Section  12(d)(1)  was  intended  to 
mitigate  or  eliminate  actual  or  potential 
abuses  which  might  arise  when  one 
investment  company  acquires  shares  of 
another  investment  company.  These 
abuses  include  the  unnecessary 
duplication  of  costs  (such  as  sales 
charges,  distribution  fees,  advisory  fees, 
and  administrative  costs),  undue 
influence  by  the  fund  holding  company 
over  its  underlying  funds,  and  the  threat 
of  large  scale  redemptions  of  the 
securities  of  the  underlying  investment 
companies. 

4.  Applicants  believe  that  none  of 
these  potential  or  actual  abuses  are 
present  in  the  proposed  arrangement. 
Applicants  assert  that  the  Public  Funds' 
investment  in  the  Series  will  not  result 
in  duplicative  distribution,  portfolio 
management,  fund  administration,  or 
operating  costs.  Investors  in  the  Public 
Funds  will  not  pay  duplicative  advisory 
fees  because  the  Adviser  does  not 
receive  any  compensation  for  the 


investment  advisory  services  it  provides 
to  the  Series.  The  administration  and 
accounting  fees  (both  of  which  are  asset- 
based)  paid  by  the  Public  Funds  to 
Fund/Plan  will  be  reduced  by  an 
amount  equal  to  the  administration  and 
accounting  fees  attributable  to  the 
Public  Funds'  investments  in  the  Series. 
While  one  of  the  Series  (Brinson 
Emerging  Markets  Equity  Fund)  assesses 
a  redemption  fee,  applicants  agree  that 
any  investment  by  the  Public  Funds  in 
that  Series  will  not  be  subject  to  the 
redemption  fee.  Because  Fund/Plan 
receives  a  fixed  annual  fee  from  each 
Series  for  providing  transfer  agency 
services,  Fund/Plan  will  not  receive 
increased  transfer  agency  fees  as  a  result 
of  the  proposed  transaction. 

5.  Applicants  assert  that  the  proposed 
arrangement  will  not  result  in 
disruptive  or  manipulative  redemptions 
by  the  Public  Funds  of  shares  of  the 
Series,  since  the  Public  Funds  and  the 
Series  are  part  of  the  same  "group  of 
investment  companies"  as  defined  in 
rule  lla-3  under  the  Act.  Applicants 
also  assert  that  there  is  no  risk  that  the 
Public  Funds  will  exercise 
inappropriate  control  or  undue 
influence  over  the  management  of  the 
Trust.  For  these  reasons,  applicants 
submit  that  the  requested  order 
exempting  applicants  from  section 
12(d)(1)  meets  the  standards  of  section 
6(c). 

B.  Section  17(a) 

1.  Section  17(a)  makes  it  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  person,  to  sell  securities 
to,  or  purchase  securities  from,  the 
company.  Each  Public  Fund  and  Series 
may  be  considered  an  affiliated  person 
of  the  other,  within  the  meaning  of 
section  2(a)(3)  of  the  Act,  because  each 
is  advised  by  the  Adviser,  and  thus 
could  be  considered  under  common 
control.  Accordingly,  a  Series'  sale  of  its 
shares  to  a  Public  Fund,  and  the 
redemption  of  such  shares,  may  be 
considered  a  purchase  and  sale 
prohibited  by  section  17(a). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  each  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provision  of  the  Act. 
Applicants  request  an  exemption  under 
sections  6(c)  and  17(b)  to  permit  the 
Series  to  sell  their  shares  to  the  Public 
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Funds,  and  to  permit  the  Public  Funds 
to  redeem  shares  of  the  Series.^ 

3.  Applicants  state  that  the  terms  of 
the  proposed  transactions  are  reasonable 
and  fair,  and  do  not  involve 
overreaching.  The  consideration  paid 
and  received  for  the  sale  and 
redemption  of  shares  of  the  Series  will 
be  based  on  the  net  asset  value  of  those 

'Series'  shares.  In  addition,  the  Series 
will  not  charge  the  Public  Funds  any 
sales  charge,  redemption  fee,  or  12b-l 
Fee.  and  Brinson  does  not  receive  any 
advisory  fee  for  serving  as  adviser  to  the 

Series. 

4.  Applicants  assert  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  each  Public  Fund,  as  the 
Public  Funds  will  amend  the  Fund's 
investment  restrictions  and  policies  to 
permit  the  proposed  transactions. 
Applicants  also  assert  that  the  proposed 
transactions  are  consistent  with  the 
general  purposes  of  the  Act. 

5.  Applicants  believe  that  investing  in 
the  Series  will  permit  the  PubUc  Funds 
more  efficiently  to  obtain  exposure  to  a 
broadly  diversified  portfolio  of 
securities  at  lower  cost  than  investing 
directly.  For  example,  transaction  and 
custodial  fees  associated  with  Emerging 
Markets  Securities  are  relatively  high  as 
compared  to  securities  of  U.S.  issuers. 
Consequently,  it  is  more  economical  to 
invest  one  portfolio  of  Emerging 
Markets  Securities  rather  than  several. 
The  PubUc  Funds'  investment  in  the 
Series  may  also  result  in  greater 
efficiency  in  the  PubUc  Funds'  portfolio 
management.  For  example,  because  of 
the  large  number  of  small  company 
issuers  and  the  difficulty  of  obtaining 
information  about  these  issuers, 
following  a  large  number  of  such  issuers 
is  extremely  time-consuming  for 
portfolio  managers.  Where  a  Public 
Fund  allocates  a  fairly  small  percentage 
of  its  assets  to  investment  in  Small  Cap 
Securities,  the  Public  Fund  can  achieve 
exposure  to  these  securities  by  investing 
in  the  Brinson  Post- Venture  Fund, 
without  the  Public  Fund's  portfolio 
managers  spending  a  disproportionate 
amount  of  time  following  individual 
Small  Cap  Securities. 

6.  Applicants  also  state  that  Public 
Funds,  by  investing  in  the  Series,  will 
gain  exposure  to  a  far  greater  range  of 
issuers  than  would  be  possible  by 
investing  directly.  Applicants  anticipate 
that  greater  diversification  will  result  in 
lower  risk  and  volatility,  and  greater 
price  stability  of  investments  in  these 
securities.  For  these  reasons  and  the 


'  Applicants  request  relief  under  section  6(c)  as 
well  as  under  section  17(b)  because  they  wish  to 
engage  in  a  series  of  transactions  rather  than  a 
single  transaction. 


reasons  discussed  above,  applicants 
believe  that  the  proposed  transactions 
meet  the  standards  of  sections  6(c)  and 
17(b). 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  Public  Funds  and  the  Series 
will  be  part  of  the  same  "group  of 
investment  companies."  as  defined  in 
rule  lla-3  under  the  Act. 

2.  No  Target  Series  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

3.  A  majority  of  the  trustees  of  a 
Public  Fund  .will  not  be  "interested 
persons"  of  the  Public  Fund,  as  defined 
in  section  2(a)(19)  of  the  Act. 

4.  Brinson  will  not  charge  any 
advisory  fee  for  serving  as  adviser  to  the 
Series. 

5.  Any  sales  charges  or  service  fees 
chained  with  respect  to  securities  of  a 
Public  Fund,  when  aggregated  with  any 
sales  charges  or  service  fees  paid  by  the 
Pubhc  Fund  with  respect  to  shares  of 
the  Target  Series,  shall  not  exceed  the 
limitations  set  forth  in  Article  III, 
section  26,  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc. 

6.  The  applicants  agree  to  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  Investment 
Management:  monthly  average  total 
assets  of  each  Public  Fund  and  each  of 
its  Target  Series;  monthly  purchases  and 
redemptions  (other  than  by  exchange) 
for  each  Public  Fund  and  each  of  its 
Target  Series;  monthly  exchanges  into 
and  out  of  each  Public  Fund  and  each 
of  its  Target  Series;  month-end 
allocations  of  each  Public  Fund's  assets 
among  its  Target  Series;  annual  expense 
ratios  for  each  Public  Fund  and  each  of 
its  Target  Series;  and  a  description  of 
any  vote  taken  by  the  shareholders  of 
any  Target  Series,  including  a  statement 
of  the  percentage  of  votes  cast  for  and 
against  the  proposal  by  the  Public  Fund 
and  by  the  other  shareholders  of  the 
Target  Series.  Such  information  will  be 
provided  as  soon  as  reasonably 
practicable  following  each  fiscal  year- 
end  of  the  Public  Fund  (unless  the  Chief 
Financial  Analyst  shall  notify  the 
applicants  in  writing  that  such 
information  need  no  longer  be 
submitted). 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarlaod, 
Deputy  Secretary. 

IFR  Doc.  96-1 1035  Filed  5-2-96;  8:45  am] 
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[Releaae  No.  36-26510] 

Filings  Under  the  Pul)lic  Utility  Holding 
Company  \ct  of  1935,  as  Amended 
r'Acf) 

April  26.  1996 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appiication(s]  and/or  declaralion(s)  and 
any  amendments  thereto  is/ are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
May  20,  1996.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  dpplicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company,  et  al.  (70-8733) 

The  Southern  Company  ("Southern"), 
270  Peachtree  Street.  NW.,  Atlanta. 
Georgia  30303,  a  registered  holding 
company,  and  its  subsidiaries,  SEI 
Holding's.  Inc.  ("Holdings  ").  Southern 
Electric  International.  Inc.  (  *SEI"). 
Mobile  Energy  Services  Holdings,  hic. 
("Mobile  Energy").  Southern  Electric 
Wholesale  Generators,  Inc.  ( 'Domestic 
Holdings").  SEI  Europe.  Inc.  ("SEI 
Europe"),  and  SEI  NEWCO  1,  Inc. 
("Foreign  Holdings"),  all  at  900 
Ashwood  Parkway.  Suite  500,  Atlanta. 
Georgia  30338.  have  filed  a  post- 
effective  amendment  under  sections  3(b) 
and  12(c)  of  the  Act  and  rules  46  and 
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54  thereunder,  in  connection  with  their 
previously  filed  application-declaration 
under  section.s  6(a),  7,  9(a),  10,  12(b). 
12(0.  13,  32  and  33  of  the  Act  and  rules 
43,  45  and  54  thereunder. 

By  order  dated  February  2,  1996, 
(HCAR  No.  26468)  ("Initial  Order"),  the 
Commission  authorized  Southern, 
Holdings,  SEI,  Mobile  Energy.  Domestic 
Holdings,  SEI  Europe,  and  Foreign 
Holdings  to  carry  out  certain 
transactions  involved  in  the 
restructuring  of  Southern's  portfolio  of 
EWGs,  FUCOs  (collectively,  "Exempt 
Froje<;ts"),  and  related  intermediate 
subsidiaries  (called  "Intermediate 
Subsidiaries").^ 

The  applicants  now  seek  a 
modification  to  the  Initial  Order  that 
would  allow  Holdings  and  its  direct  and 
indirect  subsidiaries  (other  than  Exempt 
Projects,  which  are  exempt  from  the 
Act)  to  declare  and  pay  dividends  from 
time  to  time  through  December  31, 
2000,  out  of  capital  and  unearned 
surplus.  The  applicants  state  that  such 
distributions  would  be  made  only  to  the 
extent  permitted  under  applicable  law, 
as  well  as  any  applicable  financing 
agreements,  which  restrict  distributions 
to  shareholders,  to  which  Holdings  or 
any  of  its  subsidiaries  may  be  a  party. 

In  addition,  the  applicants  propose 
that  current  or  future  subsidiary 
companies  of  Holdings  that  derive  no 
material  part  of  their  income  from 
sources  with  the  United  States  be 
exempted,  pursuant  to  section  3(b)  of 
the  Act,  from  section  12(c)  and  rule  46 
thereunder. 

The  applicants  also  request  an 
extension  of  time  until  June  30,  1997.  to 
consummate  the  following  transactions 
that  were  authorized  in  the  Initial 
Order:  (1)  The  transfer  of  Southern 
Electrics  common  stock  to  Holdings;  (2) 
the  transfer  of  the  stock  of  certain 
subsidiaries  of  Southern  Electric  to 
other  direct  or  indirect  subsidiaries  of 
Holdings;  and  (3)  the  issuance  by 
Mobile  Energy  to  Southern  of  a  series  of 


'  In  particular.  Holdings  was  aulhorized  to 
acquire  one  or  more  special  "Inlermediale 
Subsidiaries,"  organized  exclusively  for  the 
purpose  of  acquiring  and  holding  one  or  more 
EWGs  or  FUCOs.  or  subsidiaries  (called  "Energy 
Related  Cxjmpanies")  thai  derive  or  will  derive 
substantially  all  of  their  revenues  from  the 
ownership  and/or  operation  of  one  or  more  of  the 
following  categories  of  nonulility  businesses:  (a) 
■Qualifying  facilities"  (defined  under  the  Public 
Utilities  Regulatory  Policies  Act  of  1978.  as 
amended;  (b)  steam  production,  conversion  and 
distribution;  and  (c)  electricity  brokering  and 
marketing  within  the  area  covered  by  the  Southern 
Electric  Reliability  Counsel  ("SERC").  Holdings  was 
also  authorized  to  acquire  the  shares  of  SEI  and  lo 
acquire  the  securities  of  one  or  more  direct  or 
indirect  subsidiaries  organized  to  engage  in  the 
activities  in  which  SEI  previously  had  been 
authorized  to  engage. 


preferred  stock  and  contribution  thereof 
by  Southern  to  Holdings. 

Northeast  Utilities,  et  al.  (70-8825) 

Northeast  Utilities  ("NU").  a 
registered  holding  company,  and  its 
subsidiary  companies,  Western 
Massachusetts  Electric  Company  and 
The  Quinnehtuk  Company,  at  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01090-0010.  Northeast 
Utilities  Service  Company  ("NUSCO"), 
The  Connecticut  Light  and  Power 
Company.  Northeast  Nuclear  Energy 
Company  and  The  Rocky  River  Realty 
Company,  at  107  Selden  Street.  Berlin. 
Connecticut  06037.  North  Atlantic 
Energy  Service  Corporation,  Route  1, 
Lafayette  Road.  Seabrook.  New 
Hampshire  03874,  and  North  Atlantic 
Energy  Corporation  and  Public  Service 
Company  of  New  Hampshire.  100  Elm 
Street,  Manchester  New  Hampshire 
03105,  (collectively.  "Applicants")  have 
filed  an  application-declaration  under 
sections  6(a).  7,  9(a).  10. 11(b).  12(b)  and 
13(b)  of  the  Act  and  rules  45.  53.  54. 
87(b)(1).  90  and  91  thereunder. 

The  Applicants  propose  to  engage  in 
certain  diversification  activities,  both 
inside  and  outside  of  NU's  operating 
utility  subsidiaries'  service  territories, 
either  directly  or  through  investments  in 
existing  or  future  subsidiary  companies 
or  joint  ventures/alliances  with 
nonassociate  companies  (collectively. 
"NEWCOs"). 

Diversification  activities  may  include 
research,  development, 
commercialization,  financing, 
marketing,  salo,  leasing,  licensing,  and 
maintenance,  as  appropriate,  of:  (1) 
various  products  including 
electrotechnologies;  (2)  electric  utility  or 
telecommunications  services;  (3) 
"qualifying  facilities"  within  the 
meaning  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978  as  amended;  (4) 
electric  appliances  and  lighting  systems; 
(5)  electric  vehicles;  (6)  thermal  energy 
products;  (7)  alternative  fuels;  (8) 
renewable  energy  resources;  and  (9) 
financial  products.  Diversification 
activities  may  also  include  the 
performance  of  engineering, 
construction,  fijel  storage,  procurement, 
transportation,  environmental,  financial, 
management,  personnel  development 
and  training,  and  similar  services. 

Applicants  further  propose:  (1)  To 
organize  NEWCOs;  (2)  to  provide 
services  to  NEWCOs  and  for  NEWCOs  to 
provide  services  among  themselves  and 
to  Applicants  on  terms  that  may  or  may 
not  be  limited  to  cost;  (3)  to  provide 
capital  contributions  to  the  NEWCOs; 
(4)  to  issue  guarantees  of  NEWCO 
securities;  and  (5)  that  NU  issue 


guarantees  of  other  Applicants' 
securities. 

The  applicants  seek  authority  through 
December  31.  2000  to  form  NEWCOs 
and  to  invest,  directly  or  indirectly,  up 
to  $300  million  in  diversification 
activities,  as  stated  above,  through  a 
combination  of  equity,  debt,  and 
guarantee  obligations.  Any  loans  from 
NU  to  the  other  Applicants  or  NEWCOs 
will  mature  no  later  than  December  31, 
2015  and  will  bear  an  interest  rate  not 
exceeding  the  prevailing  rates  for  loans 
of  similar  term  and  risk. 

The  application-declaration  states  that 
each  NEWCO  will  maintain  separate 
financial  records  and  detailed 
supporting  records,  including  profit/loss 
statements.  NUSCO,  pursuant  to  a 
service  agreement  with  each  NEWCO, 
proposes  to  provide  recordkeeping, 
accounting  and  audit  services. 

General  Public  Utilities  Corporation,  et 
al.  (70-8835) 

General  Public  Utilities  Corporation 
("GPU"),  a  registered  holding  company, 
100  Interpace  Parkway,  Parsippany. 
New  Jersey  07054.  and  its  wholly 
owned  electric  public-utility  subsidiary 
company  Jersey  Central  Power  &  Light 
Company  ("JCP&L").  300  Madison 
Avenue.  Morristown,  New  Jersey  07960. 
have  filed  an  application  under  sections 
9(a)  and  10  of  the  Act. 

JCP&L  proposes  to  invest  from  time  to 
time  through  December  31,  2000  up  to 
$500,000  in  the  New  Jersey  Fund  for 
Community  Economic  Development 
("Fund").  The  Fund  has  been  organized 
as  a  New  Jersey  limited  hability 
company  to  provide  financing  to  local 
development  organizations  which,  in 
turn,  will  provide  loans  to  businesses, 
projects  and  individuals  in  low  and 
moderate  income  urban  areas  in  New 
Jersey  which  do  not  satisfy  traditional 
lending  criteria  of  financial  institutions. 
It  is  contemplated  that  local 
development  organizations  will  receive 
funds  from  the  Fund  through  medium 
and  long-term  financing  structures 
which  will  enable  these  organizations  to 
make  investments  in  economic 
development  projects  located  in  their 
communities.  The  Fund  will  have  a 
term  of  at  least  ten  years. 

The  New  Jersey  Economic 
Development  Authority  will  manage  the 
Fund  under  the  supervision  of  the 
Fund's  board  of  trustees.  The  board  will 
also  appoint  a  loan  review  committee  to 
evaluate  all  funding  request  proposals 
from  eligible  local  development 
organizations. 

The  Fund  will  have  both  Class  A  and 
Class  B  members.  There  will  be  a 
maximum  of  12  Class  A  members, 
consisting  of  three  representatives  of  the 


state  of  New  Jersey  with  the  balance 
consisting  of  members  whose 
membership  interests  in  the  Fund 
exceed  10%.  All  other  investors, 
including  JCP&L,  virill  be  Class  B 
members.  JCP&L's  Class  B  membership 
interest  in  the  Fund  will  not  exceed 
9.9%  of  the  Fund's  total  membership 
interests.  All  members  will  vote  in 
proportion  to  their  membership 
interests,  provided  that  only  Class  A 
members  may  vote  on  investment 
policies  and  other  matters  to  be 
specified  in  the  Fund's  operating 
agreement.  The  Fund  will  be  capitalized 
over  a  five  to  seven-year  period  with  a 
minimum  of  $20  million  invested  by  the 
private  sector  and  an  additional  $10 
million  from  the  State  of  New  Jersey. 

In  lieu  of  an  investment  by  JCP&L.  the 
investment  in  the  Fund  may  be  made  in 
whole  or  in  part  by  GPU  either  directly 
or  indirectly  through  a  new  subsidiary 
to  be  formed  ("GPU  Sub").  If  the 
acquisition  is  made  by  GPU  indirectly 
through  GPU  Sub.  GPU  would  acquire 
up  to  1,000  shares  of  common  stock  of 
GPU  Sub  for  a  purchase  price  not  in 
excess  of  $1,000. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-10996  Filed  5-2-96;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Testing  Modifications  to  the  Disability 
Determination  Procedures;  Test  Sites 
for  Single  Decisionmaicer  Model 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  the  test  sites  and  the 
duration  of  tests  involving  a  single 
decisionmaker. 

summary:  The  Social  Security 
Administration  is  announcing  the 
locations  and  the  duration  of  tests  that 
it  will  conduct  under  the  final  rules 
published  in  the  Federal  Register  on 
April  24. 1995  (60  FR  20023).  These 
final  rules  authorize  the  testing  of 
several  modifications  to  the  disability 
determination  procedures  that  we 
normally  follow  in  adjudicating  claims 
for  disability  insurance  benefits  under 
title  II  of  the  Social  Security  Act  (the 
Act)  and  claims  for  supplemental 
security  income  (SSI)  payments  based 
on  disability  under  title  XVI  of  the  Act. 
This  notice  announces  the  test  sites  and 
duration  of  tests  involving  use  of  a 
single  decisionmaker  who  may  make  the 
disability  determination  without 


requiring  the  signature  of  a  medical 
consultant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margy  LaFond,  Models  Team  Leader, 
Office  of  Disability.  Disability  Process 
Redesign  Staff,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
410-965-1835. 

SUPPI.EMENTARY  INFORMATION:  Ch)  April 
24,  1995.  we  published  final  rules  in  the 
Federal  Register  authorizing  us  to  test 
different  modifications  to  the  disability 
determination  procedures.  The  tests  are 
designed  to  provide  us  with  information 
so  that  we  can  determine  the 
effectiveness  of  the  models  in  improving 
the  disability  process.  Prior  to 
commencing  each  test  or  group  of  tests, 
we  will  publish  a  notice  in  the  Federal 
Register  describing  the  models  that  we 
will  test,  where  the  test  sites  will  be, 
and  the  duration  of  the  tests.  On  or 
about  May  1. 1996.  we  will  begin  tests 
of  the  single  decisionmaker  model. 
Under  this  model,  a  single 
decisionmaker  may  make  disability 
determinations,  without  generally 
requiring  a  medical  consultant  to  sign 
the  disability  determination  forms  that 
we  use  to  certify  the  determination.  We 
plan  to  test  the  use  of  a  single 
decisionmaker  in  nine  sites  in  seven 
states.  We  will  select  cases  for 
evaluation  of  these  tests  for 
approximately  six  months,  and  may 
continue  to  have  cases  processed  for 
another  six  months.  The  sites  selected 
represent  a  mix  of  geographic  areas  and 
case  loads.  For  the  purpose  of  these 
tests,  the  single  decisiorunaker  will  be 
an  employee  of  the  state  agency  that 
makes  disability  determinations  for  us. 
The  decisionmaker  will  make  the  initial 
disability  determination  after  any 
appropriate  consultation  with  a  medical 
consultant.  However,  before  an  initial 
determination  is  made  that  a  claimant  is 
not  disabled  in  any  case  which  indicates 
the  existence  of  a  mental  impairment, 
the  decisionmaker  will  make  every 
reasonable  effort  to  ensure  that  a 
qualified  psychiatrist  or  psycholjgist 
has  completed  the  medical  portion  of 
the  case  review  and  any  applicable 
residual  functional  capacity  assessment 
pursuant  to  our  existing  procedures. 
Similarly,  in  making  a  determination 
with  respect  to  the  disability  of  an 
individual  under  age  18  applying  for 
SSI  payments  based  on  disability,  the 
decisionmaker  will  make  reasonable 
efforts  to  ensure  that  a  qualified 
pediatrician  or  other  individual  who 
specializes  in  a  field  of  medicine 
appropriate  to  the  child's  impairment(s) 
evaluates  the  claim.  Tests  of  the  single 


decisionmaker  model  will  be  held  at  the 
following  locations: 

•  Department  of  Social  Services, 
Disability  Evaluation  Division,  1510  E. 
Hemdon,  Fresno.  CA  93720; 

•  Defjartment  of  Social  Services. 
Disability  Evaluation  Division.  3750 
Rosin  Court,  Suite  120.  Sacramento.  CA 
95834; 

•  Department  of  Social  Services. 
Disability  Evaluation  Division.  4255 
Ruffin  Road.  San  Diego.  CA  92123: 

•  Division  of  Determination  Services, 
Disability  Determination  Services, 
10065  East  Harvard  Avenue,  Suite  207, 
Denver.  CO  80222; 

•  Bureau  of  Rehabilitation  Services, 
Disability  Determination  Services,  North 
Griffin  Park.  10  Griffin  Road  N., 
Windsor.  CT  06095; 

•  Department  of  Jobs  and  Training, 
Division  of  Rehabilitation  Services, 
Social  Security  Disability 
Determinations  Services.  Metro  Square 
Building,  Suite  300.  Seventh  and 
Roberts  Stiwts.  St.  Paul.  MN  55101; 

•  Nebraska  Defwrtment  of  Education, 
Disability  Determination  Section.  808  P 
Street.  4th  Floor.  Lincohi.  NE  68508; 

•  North  Carolina  Division  of  Social 
Services,  EHsability  Determination 
Services.  321  Chapanoke  Road,  Raleigh, 
NC  27603; 

•  Department  of  Social  and  Health 
Services,  Medical  Assistance 
Administration,  Division  of  Disability 
Determination  Ser\'ices,  .\irdustrial  Way 
SW,  Building  16,  Tumwater,  WA  98501; 
and 

•  SSA,  District  Office.  6128  E.  38th 
Street,  Tulsa,  OK  74121. 

Not  all  cases  received  in  the  test  sites 
listed  above  will  be  handled  under  the 
test  pro(»dures.  However,  if  a  claim  is 
selected  to  be  handled  by  a  single 
decisionmaker  as  part  of  the  test,  the 
claim  will  be  processed  under  the 
procedures  established  under  the  final 
rules  cited  above. 

Dated:  April  26.  1996. 
Shirley  Chater, 

Commissioner  of  Social  Security. 
|FR  Doc.  96-11020  Filed  5-2-96;  8:45  ami 
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Identification  of  Countries  Tttat  Deny 
Adequate  Protection,  or  Market 
Access,  for  Inteiiectual  Property  Rights 
Under  Section  182  of  the  Trade  Act  of 
1974 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


19970 


Federal  Register  /  Vol.  61.  No.  87  /  Friday.  May  3,  1996  /  Notices 


ACTION:  Idenlirication  of  countries  that 
deny  adequate  protection  for 
intellectual  property  rights  or  market 
access  for  persons  who  rely  on 
intellectual  property  protection. 

summary:  The  United  States  Trade 
Representative  (USTR)  is  directed  by 
section  182  of  the  Trade  Act  of  1974.  as 
amended  (tTie  Trade  Act)  (19  U.S.C. 
2242),  to  identify  those  foreign  countries 
that  deny  adequate  and  effective 
protection  of  intellet;tual  property  rights 
or  deny  fair  and  equitable  market  access 
to  United  States  persons  that  rely  upon 
intellectual  property  protection,  and 
those  foreign  countries  detennined  to  be 
priority  foreign  countries.  These 
ide  ilifications  must  be  made  within  30 
days  of  the  date  on  which  the  -mnual 
report  is  submitted  to  Congressional 
committees  under  section  lai(b)  of  the 
Trade  Act.  They  are  presented  below. 
DATES:  This  identification  took  place  on 
April  30.  199f). 

ADDRESS:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
N.VV.,  Washington,  fX:  20.508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Papovich,  Deputy  Assistant 
USTR  for  Intellectual  Property.  (202) 
39.5-6864.  [o  Ellen  Urban,  Director  for 
Intellectual  Property.  (202)  395-6864.  or 
Thomas  Robertson,  Assistant  General 
Counsel.  (202)  39.5-6800. 
SUPPLEMENTARY  INFORMATION:  Section 
182  of  the  Trade  Act  requires  the  USTR 
to  identify  within  30  days  of  the 
publication  of  the  National  Trade 
Estimates  Report  all  trading  partners 
that  deny  adequate  and  effective 
protection  of  intellectual  property  rights 
or  deny  fair  and  equitable  market  access 
to  United  States  persons  that  rely  upon 
intellectual  property  protection.  Those 
countries  that  have  the  most  onerous  or 
egregious  acts,  policies,  or  practices  that 
have  the  greatest  adverse  impact  (actual 
or  potential)  on  the  relevant  United 
States  products  must  be  identified  as 
"priority  foreign  countries,"  unless  they 
are  entering  into  good  faith  negotiations 
or  are  making  significant  progress  in 
bilateral  or  multilateral  negotiations  to 
provide  adequate  and  effective 
protection  for  intellectual  property 
rights.  In  identifying  countries  in  this 
manner,  the  USTR  is  directed  to  take 
into  account  the  hi.story  of  intellectual 
property  laws  and  practices  of  the 
foreign  country,  including  any  previous 
identifications  as  a  priority  foreign 
country,  and  the  history  of  efforts  of  the 
United  States,  and  the  response  of  the 
foreign  country,  to  achieve  adequate  and 
effective  protection  and  enforcement  of 
intellectual  property  rights.  In  making 
these  determinations,  the  USTR  must 


consult  with  the  Register  of  Copyrights, 
the  Commissioner  of  Patents  and 
Trademarks,  other  appropriate  officials 
of  the  Federal  Government  and  take  into 
account  information  from  other  sources 
such  as  information  submitted  by 
interested  persons. 

On  April  30,  1996.  having  consulted 
with  the  appropriate  private  sector 
advisory  committees,  the  USTR 
identified  34  trading  partners  as  failing 
to  provide  adequate  and  effective 
intellectual  property  protection  and  fair 
and  equitable  market  access  to  persons 
who  rely  on  such  protection.  Of  these 
trading  partners,  China  was  identified  as 
a  priority  foreign  country  because  of  its 
failure  to  implement  the  1995 
intellectual  property  enforcement 
agreement.  Economic  damage  to  U.S. 
industries  continues  to  rise  as  a  result. 
Although  China  has  made  some 
progress  in  halting  the  retail  trade  in 
infringing  goods,  it  has  failed  to  stop 
illegal  CD  production,  to  prevent  the 
export  of  infringing  goods,  or  to  honor 
its  promise  to  grant  market  access  for 
legitimate  audiovisual  products. 
Because  intellectual  property 
enforcement  problems  in  China  are 
already  the  subjet;t  of  an  action  under 
section  301,  a  new  section  301 
investigation  will  not  be  initiated.  See 
19  use.  2412(b)(2)(A)(ii);  59  FR  35558 
(July  12,  1994);  60  FR  1829  (January  5, 
1995):  60  FR  7230  (February  7,  1995);  60 
FR  12582  (March  7,  1995).  China's 
implementation  of  the  1995  agreement 
will  remain  subject  to  section  306 
monitoring.  Trade  sanctions  for 
noncompliance  could  be  imposed 
pursuant  to  a  decision  by  USTR  that 
China  is  not  satisfactorily  implementing 
the  1995  agreement.  19  U.S.C.  2416. 
Eight  other  trading  partners  were 
placed  on  the  administratively-created 
"priority  watch  lists."  including 
Argentina,  the  European  Union,  Greece, 
India,  Indonesia,  Japan,  Korea,  and 
Turkey.  Greece  and  Argentina  will  be 
subject  to  review  during  the  course  of 
the  year  to  maintain  pressure  for  further 
progress.  Twenty-five  other  countries 
were  placed  on  the  special  301  "watch 
list."  including  Australia,  Bahrain, 
Brazil.  Canada,  Chile,  Colombia.  Costa 
Rica.  Eiiuador,  Egypt.  EL  Salvador, 
Guatemala,  Italy,  Kuwait,  Oman, 
Pakistan.  Paraguay.  Peru,  the 
Philippines,  Poland,  Romania,  the 
Russian  Federation,  Saudi  Arabia, 
Singapore,  Thailand,  the  UAE  (United 
Arab  Emirates),  and  Venezuela.  The 
intellectual  property  protection  and 
market  access  regimes  of  EL  Salvador, 
Italy,  Paraguay,  the  Philippines,  Russia. 
Saudi  Arabia,  and  Thailand  will  be 
subject  to  "out-of-cycle"  reviews.  The 
USTR  noted  growing  concerns  about 


IPR  problems  in  four  countries,  and 
highlighted  developments  and 
expectations  for  further  progress  in  15 
other  countries.  Finally,  the  USTR 
announced  the  impending  initiation  of 
WTO  dispute  settlement  cases  against 
Portugal.  Pakistan,  and  India  for  patent- 
related  violations  of  the  Agreement  on 
Trade-Related  Aspects  of  Intellectual 
Property  Rights  and  Turkey  for 
violations  of  the  national  treatment 
obligations  in  the  General  Agreement  on 
Tariffs  and  Trade  1994.  Separate 
Federal  Register  notices  will  be  issued 
detailing  these  cases  at  the  appropriate 
time. 

Joseph  Papovich, 

Deputy  Assistant  USTR  for  Intellectual 
Property. 

[FR  Doc.  96-11069  Filed  5-2-96;  8:45  am) 
BILUNQ  CODE  3190-01-M 


Federal  Register  /  Vol.  61.  No.  87  /  Friday.  May  3.  1996  /  Notices 


19971 


[Docket  No.  ;M)1-103] 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comnient: 
Practices  of  the  Government  of 
Portugal  Regarding  the  Term  of  Patent 
Protection 

AGENCY:  Office  of  the  United  States 

Representative. 

ACTION:  Notice  of  initiation  of 

investigation;  request  for  written 

comments. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302(b)(1)  of 
the  Trade  Act  of  1974,  as  amended  (the 
Trade  Act)  (19  U.S.C.  2412(b)(1)),  with 
respect  to  certain  acts,  policies  and 
practices  of  the  Government  of  Portugal 
relating  to  the  term  of  existing  patents. 
The  United  States  alleges  that  these  acts, 
policies  and  practices  result  in  patents 
owned  by  U.S.  individuals  and  firms 
receiving  shorter  terms  than  those 
required  by  the  Agreement  on  Trade- 
Related  Aspects  of  Intellectual  Property 
Rights  (TRIPS  Agreement),  administered 
by  the  World  Trade  Organization 
(WTO).  USTR  invites  written  comments 
from  the  public  on  the  matters  being 
investigates. 

DATES:  This  investigation  was  initiated 
on  April  30. 1996.  Written  comments 
from  the  public  are  due  on  or  before 
noon  on  Monday,  June  3,  1996. 
ADDRESSES:  Offices  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW..  Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Papovich,  Deputy  Assistant 
USTR  for  Intellectual  Property.  (202) 
395-6864,  or  Thomas  Robertson. 
Assistant  General  Counsel.  (202)  395- 
6800. 


SUPPLEMENTARY  INFORMATION:  Section 
302(b)(1)  of  the  Trade  Act  authorizes  the 
USTR  to  initiate  an  investigation  under 
chapter  1  of  Title  III  of  the  Trade  Act 
(commonly  referred  to  as  "section  301") 
with  respect  to  any  matter  in  order  to 
determine  whether  the  matter  is 
actionable  under  section  301.  Matters 
actionable  under  section  301  include, 
inter  alia,  the  denial  of  rights  of  the 
United  States  under  a  trade  agreement, 
or  acts,  policies,  and  practices  of  a 
foreign  country  that  violate  or  are 
inconsistent  with  the  provisions  of,  or 
otherwise  deny  benefits  to  the  United 
States  under,  any  trade  agreement. 

On  April  30. 1996,  havmg  consulted 
with  the  appropriate  private  sector 
advisory  committees,  the  USTR 
determined  that  an  investigation  should 
be  initiated  to  determine  whether 
certain  laws  and  regulations  or  Portugal 
affecting  patent  term  are  actionable 
under  section  301(a).  Articles  33  and  65 
of  the  TRIPs  Agreement  require 
developed  country  WTO  members  to 
establish  by  January  1, 1996,  a  term  of 
protection  for  patents  that  runs  from  the 
date  of  grant  at  least  until  twenty  years 
after  the  filing  of  the  application  for  the 
patent.  Article  70  of  the  TRIPs 
Agreement  requires  this  term  of 
protection  to  be  provided  to  patents 
existing  on  January  1, 1996,  and  those 
granted  thereafter.  While  Portugal 
modified  its  Patent  Law  to  establish  a 
twenty-year-from-application  patent 
term,  this  term  applies  only  to  patents 
granted  after  June  1, 1995,  and  does  not 
apply  to  patents  granted  before  that 
time.  This  failure  appears  to  be 
inconsistent  with  the  obligations  set 
forth  in  Article  70  of  the  TRIPs 
Agreement. 

Investigation  and  Consultations 

As  required  in  section  303(a)  of  the 
Trade  Act,  the  USTR  has  requested 
consultations  with  the  Government  of 
Portugal  regarding  the  issues  under 
investigation.  The  request  was  made 
pursuant  to  Article  4  of  the 
Understanding  on  Rules  and  Procedures 
Governing  the  Settlement  of  Disputes 
(DSU)  and  Article  64  of  the  TRIPs 
Agreement  (to  the  extent  that  it 
incorporates  by  reference  Article  XXII  of 
the  General  Agreement  on  Tariffs  and 
Trade  1994).  If  the  consultations  do  not 
result  in  a  satisfactory  resolution  of  the 
matter,  the  USTR  will  request  the 
establishment  of  a  panel  pursuant  to 
Article  6  of  the  DSU. 

Under  section  304  of  the  Trade  Act, 
the  USTR  must  determine  within  18 
months  after  the  date  on  which  this 
investigation  was  initiated,  or  within  30 
days  after  the  conclusion  of  WTO 
dispute  settlement  procedures. 


whichever  is  earlier,  whether  any  act, 
policy,  or  practice  or  denial  of  trade 
agreement  rights  described  in  section 
301  of  the  Trade  Act  exists  and,  if  that 
determination  is  affirmative,  the  USTR 
must  determine  what  action,  if  any,  to 
take  under  section  301  of  the  Trade  Act. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  acts,  policies  and  practices  of 
Portugal  which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act.  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  (55  FR  20593)  and  must  be 
filed  on  or  before  noon  on  Monday,  June 
3,  1996.  Comments  must  be  in  English 
and  provided  in  twenty  copies  to:  Sybia 
Harrison.  Staff  Assistant  to  the  Section 
301  Committee,  Room  223,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street,  NW,  Washington,  D.C.  20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-103)  open  to  public 
inspection  piusuant  to  15  CFR  2006.13. 
except  confidential  business 
information  exempt  fi"om  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTL\L" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  An  appointment  to  review 
the  docket  (Docket  No.  301-103)  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10:00  a.m.  to  12 
noon  and  1:00  p.m.  to  4:00  p.m.. 
Monday  through  Friday,  and  is  located 
in  Room  101. 
Irving  A.  Williamson, 
Chairman.  Section  301  Committee. 
|FR  Doc.  96-11067  Filed  5-2-96;  8:45  am) 
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[Docket  No.  301-104] 

Initiation  of  Section  302  Investigatton 
and  Request  for  Putilic  Comment: 
Practices  of  the  Government  of 
PalUstan  Regarding  Patent  f>rotec1ion 
for  Pharmaceuticals  and  Agrtcultural 
Chemicals 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTKM:  Notice  of  initiation  of 
investigation;  request  for  written 
comments. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302fb)(l)  of 
the  Trade  Act  of  1974,  as  amended  (the 
Trade  Act)  (19  U.S.C.  2412(b)(1)).  with 
respect  to  certain  acts,  policies  and 
practices  of  the  Government  of  Pakistan 
that  may  result  in  the  denial  of  patents 
and  exclusive  marketing  rights  to  U.S. 
individuals  and  firms  involved  in  the 
development  of  innovative 
pharmaceutical  and  agricultural 
chemicals  products.  The  United  States 
alleges  that  these  acts,  policies  and 
practices  are  inconsistent  with  the 
Agreement  on  Trade-Related  Asf)ects  of 
Intellectual  Property  Rights  (TRIPs 
Agreement),  administered  by  the  World 
Trade  Organization  (WTO).  USTR 
invites  written  comments  from  the 
public  on  the  matters  being  investigated. 
DATES:  This  investigation  was  initiated 
on  April  30.  1996.  Written  comments 
from  the  public  are  due  on  or  before 
noon  on  Monday,  June  3, 1996. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
N.W.,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Papovich,  Deputy  Assistant 
USTR  for  Intellectual  Property,  (202) 
395-6864,  or  Thomas  Robertson. 
Assistant  General  Counsel.  (202)  395- 
6800. 

SUPPLfMBfTARY  INFORMATION:  Section 
302(b)(1)  of  the  Trade  Act  authorizes  the 
USTR  to  initiate  an  investigation  under 
chapter  1  of  Title  III  of  the  Trade  Ac1 
(commonly  referred  to  as  "section  301") 
with  respect  to  any  matter  in  order  to 
determine  whether  the  matter  is 
actionable  under  section  301.  Matters 
actionable  under  section  301  include 
inter  alia,  the  denial  of  rights  of  the 
United  States  under  a  trade  agreement, 
or  acts,  policies,  and  practices  of  a 
foreign  country  that  violate  or  are 
inconsistent  with  the  provisions  of.  or 
otherwise  deny  benefits  to  the  United 
States  under,  anv  trade  agreement. 

On  April  30.  1996.  having  consulted 
with  the  appropriate  private  sector 
advisory  committees,  the  USTR 
determined  that  an  investigation  should 
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bti  initiated  to  detennine  whether 
certain  laws  and  regulations  of  Pakistan 
affecting  the  grant  of  patents  and 
exclusive  marketing  rights  in  innovative 
pharmaceutical  and  agricultural 
chemical  products  are  actionable  under 
section  301(a).  Article  70oftheTRIPs 
Agreement  requires  all  countries  that  do 
not  provide  product  patent  protection 
for  pharmaceuticals  and  agricultural 
chemicals  on  January  1.  199.5.  to 
establish  by  that  time  a  means  by  which 
applications  for  patents  for  such 
inventions  can  be  filed,  which  is 
commonly  referred  to  as  a  "mailbox." 
These  applications  are  to  be  reviewed 
when  such  protection  is  ultimately 
provided  in  accordance  with  the 
transitional  provisions  of  the  TRIPs 
Agreement.  This  provision  allows 
"mailbox"  applicants  to  preserve  their 
original  filing  date  for  the  purposes  of 
novelty  and  nonobviousness 
considerations  in  patentability 
cletemiinations.  Article  70  of  the  TRIPs 
Agreement  also  re<|uires  those  WTO 
members  delaying  the  grant  of 
pharmaceutical  and  agricultural 
chemical  product  patent  protection  to 
grant  "mailbox"  applicants  up  to  five 
years  of  marketing  exclusivity  if  such 
applicants  are  granted  a  patent  and 
marketing  approval  in  another  WTO 
member  and  marketing  approval  in  the 
member  providing  marketing 
exclusivity  Pakistan  has  not  yet 
established  a  "mailbox"  for  the  filing  of 
pharma<:eutical  and  agricultural 
chemical  product  patent  applications, 
no  has  it  established  a  system  for  the 
grant  of  exclusive  marketing  rights. 
These  failures  would  appear  to  be 
inconsistent  with  the  obligations  set 
forth  in  Article  70  of  the  TRIPs 
.Agreement. 

Investigation  and  Consulialions 

,\s  required  in  stM:tion  :t();Ma)  of  the 
Trade  Act.  the  U.STR  has  rwjuested 
consultations  with  the  Ciovernment  of 
Pakistan  regartiing  the  issues  under 
investigation.  The  request  was  made 
pursuant  to  .Article  4  of  the  WTO 
llnderstniuiing  on  Rult;s  and  Pr(x;edures 
(;overiung  the  Settlenient  of  Disputes 
(HSU)  and  Article  (i4  ot  the  TRIPs 
Agr»!ement  (to  the  extent  it  iiu.orporates 
by  reference  .'\rtic:le  XXII  of  the  t;eneral 
Agreements  on  I'ariff  and  Trade  l'»94). 
If  the  ( onsultalions  do  not  result  iii  a 
satisfactory  rtssolution  of  the  matter,  the 
I'STR  will  request  the  establishment  of 
a  panel  pursuant  to  Article  0  of  the 
DSIJ. 

Under  se(  tion  :U)4  of  the  Trade  Act. 
the  USTR  must  determine  within  IH 
months  alter  the  date  on  which  this 
investigation  was  initiated,  or  within  M) 
days  after  the  com  lusion  of  W  TO 


dispute  settlement  procedures, 
whichever  is  earlier,  whether  any  act, 
policy,  or  practice  or  denial  of  trade 
agreement  rights  described  ii\  section 
301  of  the  Trade  Act  exists  and.  if  that 
determination  is  affirmative,  the  USTR 
must  determine  what  action,  if  any.  to 
fake  under  section  301  of  the  Trade  Act. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  acts,  policies  and  practices  of 
Pakistan  which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act.  Comments 
must  b'j  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  (55  FR  20593)  and  must  be 
filed  on  or  before  noon  on  Monday.  June 
3.  1996.  Comments  must  be  in  English 
and  provided  in  twenty  copies  to:  Sybia 
Harrison,  Staff  Assistant  to  the  Section 
301  Committee,  Room  223,  Office  of  the 
U.S.  Trade  Representative,  BOO  17th 
Street,  NW.  Washington.  D.C.  20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-104)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  An  appointment  to  review 
the  dcKiket  (Docket  No.  301-104)  may  be 
made  bv  calling  Brenda  Webb  (202) 
395-61HR,The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  I  p.m.  to  4  p.m..  Monday 
through  Friday,  and  is  located  in  Room 
101. 

Irving  A.  Williamson, 
Chiiinnan.  Sfi:tion  JOl  ('ommittee. 
II  K  I)n<    MH-1 10h8  Filt>d  ,'j-2-96:  8:45  am) 

BILUNQ  CODE  3taO-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  April  26, 
1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 


under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1312. 

Date  filed:  April  25,  1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Reso  024f— South 
Africa/Swaziland,  Local  Currency  Fare 
Changes,  Intended  effective  date:  June  1, 
1996. 


Docket  Number:  OST-96-1313. 

Date  filed:  April  25, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sub/ect.  CSC/Reso/001— Expedited 
dated  April  9, 1996,  Expedited  Resos— 
18th  Cargo  services  Conference 
(Summary  attached.).  Intended  effective 
date:  July  1,  1996. 

Docket  Number:  OST-96-1314. 

Date/i7ed;  April  25, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CSC/Reso/001— NON- 
Expedited  dated  April  9,  1996,  Finally 
Adopted  Resos— 18th  CSC  (Summary 
attached.),  Intended  effective  date: 
October  1,  1996. 
Paulette  V.  Twine, 

Chief  Documentary  Services  Division. 
jFR  Dot.  96-11102  Filed  5-2-96;  8:45  am] 

BILLING  CODE  4910-«2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Weeic 
Ending  April  26, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  ca.ses 
a  final  order  without  further 
proceedings. 

Dockft  Number:  OST-96-1292. 

Date  filed:  April  22.  1996. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  20,  1996. 

Description:  Application  of  Polar  Air 
Cargo,  Inc..  pursuant  to  49  U.S.C. 
Section  41101  and  Subpart  Q  of  the 
Regulations,  to  amend  its  certificate  of 
public  convenience  and  necessity  for 
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Route  651  to  authorize  the  carrier  to 
engage  in  scheduled  air  transportation 
of  property  and  mail  between  points  in 
the  United  States  and  points  in 
Thailand  and  to  integrate  those  services 
to  Thailand  with  other  services  Polar 
Air  is  authorized  to  provide  pursuant  to 
its  other  exemption  and  certificate 
authority,  consistent  with  applicable 
international  agreements.  Polar  Air  also 
requests  an  allocation  of  two  weekly 
U.S.  Thailand  all-cargo  frequencies  with 
which  to  conduct  its  proposed 
operations. 

Docket  Number:  OST-96-1293. 

Date  filed:  Apn\  22,  1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  20, 1996. 

Description:  Application  of  Air 
Micronesia,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  for  an  amendment  to  its 
certificate  of  public  convenience  and 
necessity  for  Route  170  authorizing  Air 
Micronesia  to  provide  scheduled  cargo 
service  in  foreign  air  transportation 
between  Guam  and  a  point  or  points  in 
Palau,  the  Philippines  and  Thailand.  Air 
Micronesia  also  seeks  the  right  to 
combine  service  at  the  points  on  this 
route  with  service  at  other  points  Air 
iVlicronesia  is  authorized  to  serve  by 
certificates  or  exemptions,  including  the 
authority  sought  by  Air  Micronesia  in 
Docket  OST-95-682,  consistent  with 
applicable  international  agreements, 
and  Air  Micronesia  applies  for  an 
allocation  of  7  weekly  roundtrip  U.S. 
Thailand  all-cargo  frequencies. 

Docket  Number:  OST-96-1298. 

Date  filed:  April  23.  1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  21,  1996. 

Description:  Application  of  Gemini 
Air  Cargo,  LLC,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q,  of  the 
Regulations,  request  a  certificate  of 
public  convenience  and  necessity  to 
enable  it  to  engage  in  interstate  all-cargo 
scheduled  and  charter  air 
transportation. 

Docket  Number:  OST-96-1299. 

Date  filed:  April  23,  1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  21,  1996. 

Description:  Application  of  Gemini 
Air  Cargo,  LLC,  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  to  enable  it 
to  engage  in  foreign  all-cargo  scheduled 
and  charter  air  transportation. 

Docket  Number:  OST-96-1306. 

Dafe /j7ed;  April  24,  1996. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  22,  1996. 

Description:  Application  of  Alaska 
Airlines,  Inc..  pursuant  to  49  U.S.C. 
Section  41101  and  Subpart  Q  of  the 
Regulations,  requests  that  the 
Department  of  Transportation  renew 
Alaska's  certificate  of  public 
convenience  and  necessity  authorizing 
Alaska  to  engage  in  the  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  Los  Angeles. 
California,  on  the  one  hand,  and 
Mazatlan  and  Puerto  Valarta,  Mexico, 
on  the  other  hand;  between  San 
Francisco,  California,  on  the  one  hand, 
and  San  Jose  del  Cabo,  Mexico,  on  the 
other  hand;and  between  San  Diego, 
California,  on  the  one  hand,  and  San 
Jose  del  Cabo,  Mexico,  on  the  other 
hand. 

Docket  Number:  OST-96-1310. 

Date  filed:  April  25,  1996. 

Due  Date  for  /Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  23,  1996. 

Description:  Application  of  LTU 
Luftransport-Unternehmen  GmbH.  & 
Co.,  pursuant  to  49  U.S.C.  Section 
41302,  applies  to  add  Phoenix,  Arizona 
to  its  Foreign  Air  Carrier  Permit  as  a 
coterminal  point  for  scheduled  service 
between  Germany  and  the  United 
States. 

Docket  Number:  OST-96-1318. 

Date  filed:  April  26,  1996. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  24,  1996. 

Description:  Application  of 
Continental  Airlines,  Inc..  pursuant  to 
49  U.S.C.  Section  41102  and  Subpart  Q 
of  the  Regulations,  requests  a  five-year 
renewal  of  its  Route  645  certificate 
authority  to  provide  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  between  Houston  and  the 
coterminal  points  of  Barranquilla, 
Bogota  and  Call,  Colombia,  via  the 
intermediate  point  of  San  Jose.  Costa 
Rica,  and  to  combine  services  on  Route 
B45  with  other  Continental  services 
authorized  by  certificate  and  exemption 
in  compliance  with  applicable  bilateral 
agreements. 
Paulette  V.  Twine. 

Chief  Documentary  Services  Division. 
|FR  Doc.  96-11101  Filed  5-2-96:  8:45  ami 

BILUNG  CODE  4910-S2-P 


Federal  Highway  Administration 

Efficiency,  Quality  and  Effectiveness  of 
Existing  Civil  Rights  Programs; 
Roundtable  Discussions 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  public  meetings. 

summary:  The  FHWA  announces  a 
series  of  roundtable  conferences  to 
obtain  information  on  issues  relating  to 
the  efficiency,  quality,  and  effectiveness 
of  existing  civil  rights  programs.  The 
agenda  for  the  roundtable  discussions 
includes  the  topics  of  state  internal  and 
contractor  equal  employment 
opportunity  (EEO)  programs,  supportive 
services,  and  the  administration  of 
specific  nondiscrimination  statutes. 
Although  the  meeting  will  be  open  to 
the  public,  space  will  be  limited; 
therefore,  the  FHWA  requests  that 
persons  interested  in  attending  the 
meeting  preregister  by  contacting  the 
"contact  person"  listed  below  at  least 
three  days  prior  to  the  meeting.  The 
Disadvantaged  Business  Enterprise 
(DBE)  Program  will  not  be  discusses  at 
these  roundtables.  The  DBE  program  is 
currently  being  addressed  by  a  separate 
interagency  workgroup. 

DATES:  Public  meetings  will  be  held  at 
each  of  the  following  locations  within 
the  span  of  one  day  from  8  a.m.  to  Noon 
and  from  1  p.m.  to  5  p.m.  Specific  dates 
and  exact  locations  are  as  follows: 

On  May  22.  1996.  at  Portland  State 
University.  Smith  Memorial  Center. 
Rooms  SMC  294  and  SMC  296.724 
South  West  Harrison  Street.  Portland, 
Oregon  97201.  contact  person:  Willie 
Harris,  ph.  (503)  326-2067 

On  June  4,  1996.  at  Marque  Hotel.  Ill 
Perimeter  Center  West  .Atlanta.  Georgia 
30346.  contact  person:  Pamela  Foster, 
ph.  (404)  347-l'791. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  |.  Brown,  Chief.  Policy  and 
Program  Development  Division.  Office 
of  Civil  Rights.  Telephone:  (202)  .366- 
0471;  FAX:  (202)  366-1.599.  Federal 
Highway  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
Office  hours  are  from  7:45  p.m.  to  4:15 
p.m..  e.t.,  Monday  through  Friday 
except  Federal  holidays. 

Authontv:  23  U.S.C  315;  49  CFK  1  48 

Issutxi  on:  April  30.  1996. 
Edward  W.  Morris.  |r.. 
Director.  Office  of  Civil  Righbi. 
jFR  Doc   96-11091  Filed  5-2-96:  8:45  ami 
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Federal  Railroad  Administration 
[FRA  Docket  Number  HS-06-14] 

Petition  tor  Waiver  of  Compliance 
Association  of  American  Railroads 

In  accordance  with  title  49  CFR  21 1.9 
and  211.41.  notice  is  hereby  given  that 
the  A.ssociation  of  American  Railroads 
(AAR),  trade  association  of  railroads, 
has  petitioned  the  Federal  Railroad 
Administration  (FRA).  on  behalf  of  its 
members  and  other  interested  railroads, 
for  exemption  from  or  waiver  of 
compliance  with  a  requirement  of  its 
safety  standards.  The  petition  is 
descried  below,  including  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  of  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  waiver  petition  docket 
number  (e.g..  Waiver  Petition  Do<;ket 
Number  HS-95-14)  and  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20.'i90. 

Communications  rtsceived  within  4.S 
days  of  the  date  of  publication  of  this 
notice  will  be  considered  by  FRA  liefore 
final  action  is  taken.  Comments  received 
after  that  date  will  bti  considered  as  far 
as  practicable.  All  written 
communications  i:oiu.Hrning  these 
pro<;eedings  are  available  for 
examination  during  regular  business 
hours  19  u.ni.  to  ."i  p.m.)  in  room  8201. 
Nassif  Building,  400  .Seventh  Street 
SW.,  Washington.  DC  20.590 

The  AAR.  acting  as  a  representative 
for  its  asso<;iation  members  requests  a 
master  waiver  of  compliance  with 
certain  provisions  of  FRA  Safety 
Regulations  (Hours  of  Service  of 
Railroad  Employees).  The  master  waiver 
requested  seeks  relief  from  Title  49 
Code  of  Federal  Regulations  (CFR)  Fart 
228. 9(a)(1)  for  railroads  utilizing  a 
computerized  system  of  rtJcording  hours 
of  duty  data.  Fart  228.9(a)(1)  requires 
that  records  maintained  under  Part  228 
be  signed  by  the  eiiiplovee  whose  lime 
is  b«?ing  recorded,  or  in  the  cuise  of  train 
and  engine  crews,  signed  by  the  ranking 
crew  member 


The  AAR  is  proposing  that  railroads 
seeking  to  establish  a  computerized 
system  of  recording  hours  of  duty 
information  apply  to  FRA  for  approval 
under  the  master  waiver.  Applications 
should  specify  the  covered  service 
function  (train/engine/yard,  dispatcher/ 
operator  and/or  signal)  for  which 
signature  relief  is  requested. 

When  accessing  the  computer  for 
input  of  the  hours  of  duty  record, 
required  by  Part  228.1 1.  the  AAR 
proposes  that  a  secure  password  or 
personal  identification  number  "pin" 
will  be  utilized  and  will  not  appear  on 
the  computer  screen  when  the  employee 
enters  his  or  her  password  or  "pin."  The 
password  or  "pin"  is  proposed  to  satisfy 
the  signature  requirements  of  Part 
228.9(a)(1).  The  AAR  maintains  the 
master  waiver  will  reduce  the  burden  of 
individual  waivers  on  each  railroad 
seeking  similar  technological  advances 
to  modernize  recordkeeping.  After 
adequate  testing  and  compliance 
verified,  a  railroad  making  request  for 
inclusion  under  the  master  waiver  may 
be  granted  relief  from  the  signature 
provisions  of  Part  228.9. 

FRA's  basic  criteria  for  an  electronic 
"signatureless"  hours  of  duty 
recordkeeping  system,  established 
under  a  prior  waiver  application,  is  as 
follows.  For  purposes  of  inspection  and 
printing,  the  electronically  displayed 
record  of  any  proposed  computerized 
hours  of  duty  recordkeeping  system 
should  be:  (1)  Crew  based,  by  train  or 
job  symbol,  and  (2)  duty  tour  oriented. 
The  record  should  include  all  covered 
and  commingled  service  within  a  duty 
tour.  The  system  must  also  meet  the 
following  three  general  requirements. 

1.  Security.  The  integrity  of  the 
program  and  data  base  must  be 
protected  by  a  security  system  that 
restricts  access  to  data  input  and 
protects  against  any  alteration  of  the 
original  record  after  entry.  The  security 
system  should  utilize  an  employee 
identification  and  secure  password 
technique  or  a  comparable  method  that 
establishes  levels  of  program  access. 

2.  Audit  Trail.  The  program  must 
include  the  capability  to  uniquely 
identify  the  inputing  individual.  Since 
one  record  may  have  more  than  one 
inputor,  the  program  must  be  able  to 
"split"  tfie  base  record  into  component 
records  that  identify  data  entered  by 
specific  individuals.  In  addition,  the 
program  must  be  acxessible  through 
various  railroad  field  locations  and 
remote  non-railroad  lot;ations.  The  latter 
may  be  accompJlished  through  the  use  of 
a  inodein  connection  fietween  the 
railroad  and  FRA. 

.1.  Program  Logic.  The  program  must 
satisfy  the  requirements  of  49  CFR  Part 


228.11.  The  program  must  address  all 
possible  reporting  events  required  in 
Part  228.11  consistent  with  FRA's 
application  of  the  Federal  hours  of 
service  law. 

During  the  waive^r  review  process,  if 
the  railroad  wishes  to  test 
"signatureless"  hours  of  duty 
recordkeeping,  the  railroad  must 
maintain  a  parallel  system  utilizing 
signed  "hard  copies"  in  addition  to  the 
electronic  data  being  tested.  The 
railroad  should  develop  an  electronic 
data  base  sufficient  to  facilitate  a  field 
review  by  FRA.  The  railroad  may  elect 
to  implement  electronic  recordkeeping 
along  function,  division  or  craft 
boundaries.  Therefore,  the  data  offered 
for  FRA  review  should  include  all 
covered  service  within  the  parameters  of 
the  requested  relief. 
■  Instructional  guides,  based  on  covered 
service  functions,  are  available  by  direct 
contact  (Dan  Norris  202  366-0503)  or 
mailing  request  to  the  Federal  Railroad 
Administration.  Operating  Practice 
Division— RRSll,  400  Seventh  Street. 
SW..  Washington.  DC  20590  ATTN:  Dan 
Norris. 

Issued  in  Washington,  DC  on  April  29. 
1996. 

Phil  Olekszyk, 

Depu  ty  Association  A  dmin  istra  tor  for  Safety 
Compliance  and  Program  Implementation. 
jFR  Doc.  96-10964  Filed  5-2-96;  8:45  ami 
BILUNQ  COM  4t10-(M-M 


Surface  Transportation  Board 
[Ex  Parts  No.  MC-198  (Sub-No.  1)] 

Policy  Statement  on  Motor  Contract 
Requirements  Under  the  Negotiated 
Rates  Act  of  1993 

agency:  Surface  Transportation  Board 

(Board). 1  DOT. 

ACTION:  Termination  of  Proceeding. 

summary:  The  Board  is  terminating  this 

proceeding  in  which  the  Interstate 

Commerce  Commission  (ICC)  had 

solicited  comment  on  its  policy 

statement  explaining  and  interpreting 

statutory  requirements  governing  the 

form  and  minimum  content 

requirements  for  transportation 

agreements  executed  by  motor  contract 

carriers. 

DATES:  This  action  is  made  on  May  3, 

1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Martin.  (202)  927-6033; 


[TDD  for  the  hearing  impaired:  (202) 
927-57211. 

SUPPLEMENTARY  INFORMATION:  In  a  Policy 
Statement  served  February  28,  1994  [10 
I.C.C.2d  531.  and  published  at  59  FR 
10166  (March  3,  1994).  the  ICC 
explained  and  interpreted  statutory 
requirements  governing  the  form  and 
minimum  content  requirements  for 
transportation  agreements  executed  by 
motor  contract  carriers. ^  The  notice 
provided  for  public  comment. 

However,  the  ICCTA  repealed  and  did 
not  reenact  section  6  of  the  NRA. 
Because  the  statutory  provision  that 
precipitated  the  policy  statement  has 
been  repealed  and  not  reenacted,  we  arc 
terminating  this  proceeding  pursuant  to 
the  provisions  of  section  204(b)(3)  of  the 
ICCTA,  ^  and  we  are  vacating  the  prior 


^ Those  statutory  requirements  were  adopted  in 
section  6  of  the  Negotiated  Rates  Act  of  1993  (Pub. 
L.  No.  103-180)  (NRA). 

'Section  204(b)(3l  of  the  ia:TA  provides  that, 
"in  Ih.  K^>e  of  a  proceeding  under  a  provision  of 
law  repealled),  and  not  reenacted.  by  this  Act  such 
proceeding  shall  be  terminated." 


policy  statement  pursuant  to  the 
provisions  of  section  204(a)  of  that  Act.'' 

Authority:  49  U.S.C.  721(a);  Sections 
204(a)  and  204(b){.3)  of  the  ICC  Termination 
Act  of  1995.  Pub.  L.  No.  104-88. 

Decided:  April  17,  1996. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-11088  Filed  5-2-96;  8:45  ami 

BILLING  CODE  491fr-0D-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

AGENCY:  United  States  Institute  of  Peace. 
DATE/TIME:  Thursday-Saturday.  May  16- 
18,  1996. 


••Section  204(a)  of  the  ICCTA  provides  that  "It]he 
Board  shall  promptly  rescind  all  regulations 
established  by  the  Interstate  Commerce  Commission 
that  are  based  on  provisions  of  law  repealed  and  not 
substantivelv  reenacted  by  this  Act  " 


LOCATION:  Airlie  Conference  Center, 
Airlie.  Virginia. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
agenda:  May  Board  Meeting  and 
Annual  Board/Senior  Staff  Program 
Review;  Approval  of  Minutes  of  the 
Seventy-fifth  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  Committee  Reports: 
Approval  of  Solicited  Grants:  Selection 
of  1996-1997  Peace  Scholars  and  Senior 
Fellows;  Seleciion  of  1996  National 
Essay  Contest  Winners;  Other  General 
Issues. 

contact:  Dr.  Sheryl  Brown,  Director. 
Office  of  Communications.  Telephone: 
(202)457-1700. 

Dated:  May  1.  1996 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance. 
United  States  Institute  of  Peace 
[PR  Doc.  96-11178  Filed  5-1-96:  1 :19pml 
ULLJNG  CODE  ae2a-An-M 


'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88,  109  Slat.  803  (ICCTA).  which  was  enacted 
on  December  29.  1995,  and  took  effect  on  January 
1.  1996,  atwlished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  and 
prrxreedings  to  the  Board. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docltet  No.  96-015-1] 

Brucellosis;  Approved  Brucella 
Vaccines 

Correction 

In  rule  dotuiment  96-78.17  beginning 
on  page  142.'}7,  in  the  issue  of  Monday. 
April  1,  1906.  make  the  following 
corrections: 

§78.1    {Corrected] 

1.  On  page  142.19,  in  the  stnond 
column.  i^7H.l  (a)(4)(iv)  wiis  designated 
in(  orrectly  and  the  paragraph  should 
read  "(iii)" 

2   On  the  same  page,  in  the  third 
column.  »j78  1  (a)(5)(v)  was  designated 
incorrectly  and  \hr  [i.iragraph  should 
read  "(iv)" 

BILUNQ  CODE  IS0»-01-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docltet  No.  950727194-6005-02;  I.D. 
062795C] 

RIN  0648-AG54 

Qroundfish  of  the  Gulf  of  Alaslia; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area; 
Consolidation  of  Regulations  Including 
Recordkeeping  and  Reporting 
Requirements 

Correctmn 

In  rule  document  96-2,''i74.  beginning 
on  page  3R()H.  m  the  issue  of  Tuesday. 
February  l.i.  1996.  make  the  following 
corrections; 


1.  On  page  5637,  in  Table  3,  under 
Product  code,  in  the  H&G  with  roe  6 
column,  on  the  Sablefish  {12th)  line, 
"0.68"  should  be  blank. 

2.  On  the  same  page,  same  table, 
under  same,  in  the  H&G  western  cut  7 
column,  on  same  line.  "0.63"  should 
read  "0.68." 

3.  On  same  page,  same  table,  under 
same,  in  the  H&G  eastern  cut  8  column, 
on  same  line,  "0.50"  should  read 
"0.63." 

4.  Cn  same  page,  same  table,  under 
same,  in  the  H&G  w/o  tail  10  column, 

on  same  line,  " "  should  read 

"0.,50." 

BILUNQ  CODE  1S09-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(MT96-4-002] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Correction 

In  notice  document  96-10032, 
beginning  on  page  18132.  in  the  issue  of 
Wednesday.  April  24,  1996.  in  the  third 
column,  the  do<;ket  number  should  read 
■■M'r96-4-002." 

BILUNQ  COOE  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for  Occupational 
Safety  and  Health  of  the  Centers  for 
Disease  Control  and  Prevention 
Announces  the  Following  Meeting 

('(^rrrction 

In  notice  document  96-10601 
hegiiuiing  on  page  19075  in  the  issue  of 
Tuesday,  April  30.  1996.  make  the 
following  (  orrection; 

On  page  19075.  third  column,  line 
three  of  Status:  "50  people"  should  read 
"500  people". 

BILUNQ  COOC  IM6-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  96N-0124] 

Drug  Export;  Differin^^  (Adapalene) 
0.1%  Topical  Gel 

Correction 

In  notice  document  96-9897 
appearing  on  page  17902,  in  the  issue  of 
Tuesday,  April  23.  1996,  in  the  third 
column,  the  document  was  printed 
twice  and  should  be  removed. 

BILUNQ  COOC  1506-01-0 


DEPARTMENT  OF  JUSTICE 
8  CFR  Parts  3  and  242 

[EOIR  Na  102F;  AG  Order  No.  2020-06] 
RIN1125-AA01 

Executive  Office  for  Immigration 
Review;  Motions  arKl  Appeals  in 
immigration  Proceedings 

Correction 

In  rule  document  96-10157  beginning 
on  page  18900  in  the  issue  of  Monday. 
April  29,  1996.  make  the  following 
corrections: 

§  3.23    [Corrected] 

1.  On  page  18908,  in  the  first  column, 
in  §3. 23(b)(3),  in  the  second  line,  insert 
"within  30  days  after  the  date  on  which 
the  decision  for  which  reconsideration 
is  being  sought  was  rendered"  after 
"filed"  and  in  the  third  through  the 
sixth  lines,  delete  "on  which  the 
decision  for  which  reconsideration  is 
being  sought  was  rendered". 

§  3.31    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  §3. 31(b),  in  the  sixth  line, 
"§3.8(a)(c)"  should  read  "§3.8(a)  and 
(c)". 

§242.19    [Corrected] 

3.  On  page  18909.  in  the  third 
column,  in  §242.19,  in  amendatory 
instruction  24,  in  the  fourth  line,  "(6)" 
should  read  "(b)". 

BOJJNO  OOOC  1606-01-0 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 
[Secretary's  Order  2-00] 

Authority  afid  Responsibilities  of  the 
Administrative  Review  Board 

April  17.  1996 

1.  Purpose.  To  establish  the 
Administrative  Review  Board,  delegate 
authority  to  it,  define  its  composition, 
and  describe  its  responsibilities. 

2.  Background.  Tne  Secretary  of  L,abor 
(hereinafter  referred  to  as  the 
"Secretary")  has  been  given  by  statute 
and  regulation  the  authority  and 
responsibility  to  decide  certain  appeals 
from  administrative  decisions  This 
authority  and  responsibility  has  been 
delegated  to  several  entities  within  the 
Department  of  Labor  which  currently 
decide  the  categories  of  appeals 
assigned  to  them  by  Secretarial  Orders. 
In  particular,  the  Wage  Appeals  Board 
and  the  Board  of  Service  Contract 
Appeals  have  both  been  given  authority 
to  decide  certain  administrative  appeal:;. 
In  addition,  the  Office  of  Administrative 
Appeals  has  been  given  the 
responsibility  of  advising  and  assisting 
the  Secretary  in  the  issuance  of  final 
agency  decisions  under  a  variety  of 
laws.  The  current  fragmented  structure 
for  carrying  out  these  responsibilities  of 
the  Secretary  has  created  inefficiencies. 
There  have  also  been  delays  in  the 
issuance  of  final  agency  decisions  for 
which  the  Office  of  Administrative 
Appeals  provided  advice  and  assistance. 
To  remedy  these  problems,  the 
functions  of  the  Wage  .\ppeals  Board, 
the  Board  of  Service  Contract  Appeals 
and  the  Office  of  Administrative 
Appeals  will  be  consolidated  into  the 
.administrative  Review  Board.  This  new 
Board  will  be  given  the  authority  to 
issue  final  agencv  decisions  in  cases  in 
which  the  Office  of  Administrative 
Appeals  has  luitil  now  only  provided 
assistance  and  advice. 

3.  Directives  Affected. 

a.  Secretary's  Order  3-90.  delegating 
certain  authority  and  assigning  certain 
responsibilities  to  the  Director  of  the 
Office  of  Administrative  Appeals,  is 
hereby  canceled. 

b.  Siecretary's  Order  1-91.  delegating 
certain  authority  and  assigning  certain 
responsibilities  to  the  Wage  Appeals 
Board,  is  hereby  canceled. 

c.  Secretary's  Order  3-92,  delegating 
certain  authority  and  assigning  certain 
responsibilities  to  the  Board  of  Service 
Contract  Appeals,  is  hereby  canceled. 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibility 

The  Admini.strative  Review  Board  is 
hereby  delegated  authority  and  assigned 


responsibility  to  act  for  the  Secretary  of 
Labor  in  issuing  Qnal  agency  decisions 
on  questions  of  law  and  fact  arising  in 
review  or  on  appeal  of  the  following 
matters: 

a.  Final  decisions  of  the 
Administrator  of  the  Wage  and  Hour 
Division  or  an  authorized  representative 
of  the  Administrator,  and  final  decisions 
of  Administrative  Law  Judges  (ALJs), 
under  the  following: 

(1)  The  Davis-Bacon  Act.  as  amended  (40 
U.S.C.  276a-  276a-7);  any  laws  now  existing 
or  which  may  be  subsequently  enacted, 
providing  for  prevailing  wage  findings  by  the 
Secretary  of  Labor  in  accordance  with  or 
pursuant  to  the  Davis-Bacon  Act;  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  327  et  seq.];  the  Ccpeland  Act 
(40  use.  276c);  Reorganization  Plan  No.  14 
of  1950;  and  29  C.F.R.  Parts  1.  3.  5,  6.  Subpart 
C. 

(2)  The  final  decisions  include  those 
Involving  wage  determinations,  debarment, 
disputes  and  the  assessment  of  liquidated 
damages  under  the  Contract  Work  Hours  and 
Safety  Standards  Act  (except  matters 
pertaining  to  safety). 

b.  Final  decisions  of  the 
Administrator  of  the  Wage  and  Hour 
Division  or  an  authorized  representative 
of  the  Administrator,  and  from 
decisions  of  Administrative  Law  judges, 
arising  under  the  McNamara-O'Hara 
Service  Contract  Act,  as  amended  (41 
use  351  et  seq.y.  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  327  ef  seq.)(except  matters 
pertaining  to  safety)  where  the  contract 
is  also  subject  to  the  McNamara-O'Hara 
Service  Contract  Act;  and  29  C.F.R. 
Parts  4.  5.  6.  Subparts  B.  D,  E. 

c.  Decisions  and  recommended 
decisions  by  ALJs  as  provided  for  or 
pursuant  to  the  following  laws  and 
implementing  regulations: 

(1)  Age  Discrimination  Act  of  1975.42 
use.  610.1, 

(2)  Title  VI  of  the  Civil  Rights  Act  of  1964. 
42  use  2000d-l;  29  C.F.R.  Part  31; 

(3)  Clean  Air  Act.  42  U.S.C.  7622;  29  C.F.R. 
Part  24: 

(4)  Comprehensive  Employment  and 
Training  Act.  29  U  S.C.  801-999  (Supp.  V 
1981);  20  C.F.R.  Part  676  (1990); 

(5)  Comprehensive  Environmental 
Response.  Compensation  and  Liability  Act  of 
1980.  42  use.  9610;  29  C.F.R.  Part  24; 

(6)  1  itle  IX  of  the  Education  Amendments 
of  1972.  20  use.  1682; 

(7)  Employee  Polygraph  Protection  Act  of 
1988.  29  use.  2005;  29  C.F.R.  Part  801. 
Subpart  E; 

(8)  Energy  Reorganization  Act  of  1974,  as 
amended,  42  U  S  C.  5851,  29  C  F.R.  Part  24; 

(9)  Equal  Access  to  lustice  Act.  5  U.S.C. 
504;  29e.FR.  Part  16; 

(10)  Executive  Order  No  11,246.  as 
amended,  3  C.F  R.  339  (1964-1965  Comp); 
reprinted  in  42  U  S.C.  2000e  app.;  41  C.F.R. 
Parts  60-1  and  60-30; 


(11)  Fair  Labor  Standards  Act  of  1938.  as 
amended.  29  U.S.C  203(m);  29  C.F.R.  Part 
531; 

(12)  Fair  Labor  Standards  Act  of  1938.  as 
amended.  29  U.S.C.  211(d);  29  CF.R.  Part 
530.  Subpart  E; 

(13)  Fair  Labor  Standards  Act  of  1938,  as 
amended.  29  U.S.C  214(c);  29  C.F.R.  Part 
525; 

(14)  Fair  Labor  Standards  Act  of  1938,  as 
amended.  29  U.S.C.  216(e);  29  C.F.R.  Part 
580; 

(15)  Federal  Unemployment  Tax  Act,  26 
U.S.C  3303(b)(3).  3304(c); 

(16)  Federal  Unemployment  Tax  Act 
(addressing  agreements  under  the  Trade  Act 
of  1974.  as  amended),  26  U.S.C  3302(c)(3); 
20  CF.R.  Part  617; 

(17)  Federal  Water  Pollution  Control  Act, 
33  U.S.C.  1367;  29  C.F.R.  Part  24; 

(18)  Immigration  and  Nationality  Act.  as 
amended.  8  U.S.C  1188;  29  C.F.R.  Part  501, 
Subpart  C; 

(19)  Immigration  and  Nationalitv  Act.  as 
amended.  8  U.S.C  1182(n);  29  CF.R.  Part 

507.  Subpart  I;  20  CF.R.  Part  655,  Subpart  I; 

(20)  Immigration  and  Nationality  Act  as 
amended.  8  U.S.C  1182(m);  29  C.F.R.  Part 
504.  Subpart  E;  20  CF.R.  Part  655.  Subpart 
E; 

(21)  Immigration  and  Nationality  Act.  as 
amended.  8  U.S.C  1288(c);  29  C.F.R.  Part 
506,  Subpart  G;  20  CF.R.  Part  655,  Subpart 
G; 

(22)  Immigration  Act  of  1990,  Pub.  L  101- 
649  as  amended.  Sec.  221(a);  29  C.F.R.  Part 

508.  Subpart  K;  20  C.F.R.  Part  655.  Subpart 
K; 

(23)  Job  Training  Partnership  Act,  29 
U.S.C  1576;  20  CF.R.  Part  627; 

(24)  Longshore  and  Harbor  Workers' 
Compensation  Act.  33  U.S.C.  907(j)(2);  20 
C.F.R.  Part  702; 

(25)  Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act.  29  U.S.C.  1813.  1853; 
29  C.F.R.  Part  500.  Subpart  F; 

(26)  National  Apprenticeship  Act.  29 
U.S.C.  50;  29  CF.R.  Parts  29  and  30; 

(27)  Program  Fraud  Civil  Remedies  Act  of 
1986.  31  use.  3803;  29  C.F.R.  Part  22; 

(28)  Section  503  of  the  Rehabilitation  Act 
of  1973.  as  amended.  29  U.S.C  793;  41  CF.R. 
Part  60-741.  Subpart  B; 

(29)  Section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended.  29  U.S.C  794;  29  CF.R. 
Part  32; 

(30)  Safe  Drinking  Water  Act.  42  U.S.C. 
300j-9(i);  29  C.F.R.  Part  24; 

(31)  Single  Audit  Act  of  1984.  31  U.S.C 
7505;  OMB  Circular  Nos.  A-128  and  A-110: 
29  CF.R.  Part  96; 

(32)  Social  Security  Art,  42  U.S.C.  503;  20 
C.F.R.  Part  601; 

(33)  Solid  Waste  Disposal  Act,  42  U.S.C. 
6971;  29  CF.R.  Part  24; 

(34)  Surface  Transportation  Assistance  Act, 
49  U.S.C.  31105;  29  C.F.R.  Part  1978; 

(35)  Toxic  Substances  Control  Act,  15 
U.S.C.  2622;  29  CF.R.  Part  24; 

(36)  Vietnam  Era  Veterans  Readjustment 
Assistance  Art,  as  amended.  38  U.S.C.  4211, 
4212;  41  CF.R.  Part  60-250.  Subpart  B; 

(37)  Wagner-Peyser  Act.  as  amended.  29 
use  49  et  seq..  20  C.F.R.  Part  658; 

(38)  Walsh-Healey  Public  Contracts  Act.  as 
amended.  41  U.S.C.  38;  41  C.F.R.  Part  50- 
203; and 
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(39)  any  laws  subsequently  enacted,  which 
by  statute,  law  or  regulation  provide  for  final 
decisions  by  the  Secretary  of  Labor  upon 
appeal  or  review  of  decisions  or 
recommended  decisions  issued  by  ALJs. 

The  Board  shall  not  have  jurisdiction 
to  pass  on  the  validity  of  any  portion  of 
the  Code  of  Federal  Regulations  which 
has  been  duly  promulgated  by  the 
Department  of  Labor  and  shall  observe 
the  provisions  thereof,  where  pertinent, 
in  its  decisions.  The  Board  also  shall  not 
have  jurisdiction  to  review  decisions  to 
deny  or  grant  exemptions,  variations, 
and  tolerances  and  does  not  have  the 
authority  independently  to  take  such 
actions.  In  issuing  its  decisions,  the 
Board  shall  adhere  to  the  rules  of 
decision  and  precedent  applicable 
under  each  of  the  laws  enumerated  in 
Sections  4a,,  4b.,  and  4c.  of  this  Order, 
until  and  unless  the  Board  or  other 
authority  expUcitly  reverses  such  rules 
of  decision  or  precedent. 

5.  Composition.  The  Administrative 
Review  Board  shall  consist  of  three 
public  members,  one  of  whom  shall  be 
designated  Chair.  The  Members  of  the 
Board  shall  be  appointed  by  the 
Secretary  of  Labor,  and  shall  be  selected 
upon  the  basis  of  their  qualifications 
and  competence  in  matters  within  the 
authority  of  the  Board.  The  Secretary 
may  also  appoint  one  additional  Senior 
or  Alternate  Member,  who  shall  perform 
such  duties  as  are  assigned  by  the  Chair. 
However,  the  Board  shall  sit,  hear  cases, 
render  decisions  and  perform  all  other 
functions  only  in  panels  of  3  or  fewer 
Members  (whether  or  not  including  a 
Senior  or  Alternate  Member)  assigned 
by  the  Chair. 

6.  Terms  of  the  Members. 

a.  Of  the  initial  appointments  of 
Members  of  the  Administrative  Review 
Board  made  pursuant  to  this  Order,  the 
Member  designated  Chair  shall  be 
appointed  for  a  term  not  to  exceed  2 
years,  one  Member  shall  be  appointed 


for  a  term  not  to  exceed  18  months  and 
one  Member  shall  be  appointed  for  a 
term  not  to  exceed  1  year.  Thereafter 
each  member  shall  be  appointed  for  a 
term  not  to  exceed  2  years,  except  that 
an  individual  chosen  to  fill  a  vacancy 
shall  be  appointed  for  the  unexpired 
term  of  the  Member  replaced. 

b.  A  Senior  or  Alternate  Member  shall 
be  appointed  for  a  term  not  to  exceed  2 
years. 

c.  Appointment  of  a  Member  of  the 
Board  to  a  term  not  to  exceed  some  time 
period  shall  not  affect  the  authority  of 
the  Secretary  to  remove,  in  his  or  her 
sole  discretion,  any  Member  at  any  time. 

d.  A  vacancy  in  the  membership  of 
the  Board  shall  not  impair  the  authority 
of  the  remaining  Member(sJ  to  exercise 
all  the  powers  and  duties  of  the 
Administrative  Review  Board. 

7.  Voting.  The  Chair  of  the  Board  may. 
in  his  or  her  discretion  designate 
himself,  herself,  or  any  other  Member  of 
the  Board  to  decide  any  appeal  imder  29 
C.F.R.  Parts  7  and  8,  provided  the 
interested  persons  or  parties  in  the 
appeal  have  consented  to  the 
disposition  of  the  appeal  in  this  manner. 
The  Chair  may  also  direct  that  any 
appeal  or  review  may  be  decided  by  the 
full  Board  (but  not  to  exceed  i}anels  of 

3  Members! .  When  an  appeal  is  decided 
by  more  than  one  Member,  a  majority 
vote  shall  be  necessary  for  a  decision. 
Any  decision  in  any  other  matter  and 
the  issuance  of  any  procedural  rules 
under  section  8  shall  also  be  by  a 
majority  vote,  except  that,  where 
appropriate  (see  29  C.F.R.  Parts  7  and  8), 
a  case  will  be  heard  upon  the 
affirmative  vote  of  one  Member. 

8.  Location  of  Board  Proceedings.  The 
Board  shall  hold  its  proceedings  in 
Washington,  D.C.,  unless  for  good  cause 
the  Boanl  orders  that  proceedings  in  a 
particular  matter  be  held  in  another 
location. 


9.  Rules  of  Practice  and  Procedure. 
The  Board  shall  prescribe  such  rules  of 
practice  and  procedure  as  it  deems 
necessary  or  appropriate  for  the  conduct 
of  its  proceedings.  The  rules  which  are 
prescribed  in  29  CF.R.  Part  7  as  of  the 
date  of  this  Order  shall,  until  changed, 
govern  the  proceedings  of  the  Board 
when  it  is  deciding  appeals  described  in 
section  4a.  of  this  Order.  The  rules 
which  are  prescribed  in  29  C.F.R.  Part 
8  as  of  the  date  of  this  Order  shall,  until 
changed,  govern  the  proceedings  of  the 
Board  when  it  is  deciding  appeals 
described  in  section  4b.  of  this  Order. 
The  rules  which  applied  to  appeals  and 
review  described  in  section  4c.  of  this 
Order  on  the  day  of  the  issuance  of  this 
Order  shall  remain  in  effect  imtil  they 
are  changed. 

10.  Departmental  Counsel.  The 
SoUcitor  of  Labor  shall  have  the 
responsibiUty  for  representing  the 
Secretary,  other  officials  of  the 
Department,  and/or  the  Admmistrative 
Review  Board,  in  any  administrative  or 
judicial  proceedings  involving  final 
agency  decisions  issued  pursuant  to  this 
Order,  including  representing  officials 
of  the  Department  before  the 
Administrative  Review  Board.  The 
SoUcitor  of  Labor  shall  have  the 
resf)onsibiUty  for  providing  legal  advice 
and  assistance  to  all  officials  of  the 
Department  of  Labor  relating  to  the 
implementation  and  administration  of 
this  Order  and  to  the  Chair  of  the  Board 
on  all  administrative  matters. 

11.  Effective  Date.  This  delegation  of 
authority  and  responsibility  is  effective 
upon  publication  in  the  Federal 
Register. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  96-9909  Filed  5-2-96:  8:45  am) 
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DEPARTMENT  OF  LABOR 

41  CFR  Part  50-203 

EmployfTi«nt  and  Training 
Adminiatration 

20  CFR  Parta  601.  617,  626,  and  658 

Employment  Standarda  Adminiatration 

20  CFR  Part  702 

Office  of  the  Secretary 

29  CFR  Parta  1,  2.  4,  5,  6,  7,  8,  22,  24, 
32.  and  96 

Wage  and  Hour  Division 

29  CFR  Parta  504,  507,  508,  and  530 

Occupational  Safety  and  Heeltti 
Administration 

29  CFR  Part  1978 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-1.  60-30.  60-2S0,  and 
60-741 

Eatabiiahment  of  the  Administrative 
Review  Board 

AGENCY:  Employment  and  Training 
Administration.  Employment  Standards 
Administration,  Office  of  the  Secretary. 
Wage  and  Hour  Division,  Orxupational 
Safety  and  Mealth  Administration. 
Office  of  Federal  Contract  Ciompliance 
Programs,  l^bor 
action:  Final  rule. 


UMI 


summary:  This  rule  amends  the 
regnlations  to  provide  that  the  functions 
perfonned  by  the  Wage  Appeals  Board 
and  the  Board  of  Service  Contract 
Appeals  will  henceforth  he  performed 
hy  the  .Adininistrntive  Review  Board. 
This  rule  also  amends  the  regulations  to 
provide  that  when  the  Administrative 
Review  Boaril  is  r*!vinwiiig 
administrative  tlecisions  which  were 
previ(juslv  de«  ided  hy  either  the  Wage 
Appeals  Board  or  the  Hoard  of  Service 
Contrni  t  Appeals  it  will  follow  the  rules 
of  pniilice  and  procediin!  of  the  Board 
which  would  have  decided  the  case 
prior  to  the  promiilgatiuii  of  this  rule 
This  rule  also  .utumuIs  the  rt»gulations  to 
provide  lh.it  the  functions  pn^viously 
performed  by  the  Office  of 
.Administrative  AppeaTs  iii  advising  and 
assistiiiK  the  .Se»  ret.irv  .uid  other 
deciding  offii  nils  of  the  iH'p<irtmenl  of 
l.af)or  will  )jen<  eforth  N-  fMTformed  hy 
the  Administrative  Review  Biwird. 
whi(  h  IS  now  desiniialt'd  to  issue  final 
.(gency  det.isions  under  >i  iiiiiiitwr  of 
l.iws 


This  rule  is  promulgated  to 
consolidate  within  one  entity  the 
authority  delegated  by  the  Secretary  to 
decide  administrative  appeals  and 
matters  under  administrative  review. 
This  consolidation  should  result  in 
administrative  efficiencies  and  cost 
savings. 

EFFECTIVE  DATE:  May  3.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  O'Brien,  U.S.  Department  of 
l^bor.  Room  S-4309.  200  Constitution 
Avenue.  N.W..  Washington,  D.C.  20210. 
Telephone  (202)  219-4728 
SUPPLEMBITARY  INFORMATKM:  On  April 
17.  1996,  the  Secretary  of  Labor  issued 
Secretary's  Order  2-96  which 
establishes  the  Administrative  Review 
Board  and  transfers  to  it  the  authorities 
and  responsibilities  previously 
delegated  to  the  Wage  Appeals  Board 
and  the  Board  of  Service  Contract 
Appeals.  Both  the  Wage  Appeals  Board 
and  the  Board  of  Service  Qintract 
Appeals  are  eliminated  by  Secretary's 
Order  2-96.  In  addition  to  those 
responsibilities.  Secretary's  Order  2-96 
delegates  to  the  Administrative  Review 
Board  the  Secretary  of  Labor's  and  other 
deciding  officials'  authority  to  issue 
final  agency  decisions  of  administrative 
ap(>eals  and  of  administrative  review 
cases  under  certain  laws,  which  are 
enumerated  in  the  Secretary's  Order. 
Those  enumerated  laws  are  those  for 
which  the  Office  of  Administrative 
Appeals  was  previously  assigned  the 
responsibility  of  advising  and  assisting 
the  Secretary  of  Labor  and  other  agency 
officials  in  deciding  administrative 
appeals  and  matters  of  administrative 
review.  The  Office  of  Administrative 
Appeals  is  eliminated  by  Secretary's 
Order  2-96. 

The  rules  of  practice  and  procedure 
for  the  conduct  of  an  administrative 
appeal  or  matter  of  administrative 
review  brought  to  the  Administrative 
Review  Board  shall,  until  changed, 
continue  to  be  the  rules  that  are 
currently  prescribed  for  such  an 
administrative  appeal  or  review. 

Executive  Order  12866 

This  rule  is  not  classified  as  a  "rule" 
under  Executive  Order  12866  on  federal 
r»)gulalions.  bec:ause  it  is  a  regulation 
relating  to  agency  organization, 
management  or  personnel.  See  section 
.Md)(:i)  which  exempts  this  rule. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
nilemalting  is  required  for  this  rule 
under  se<  tion  5Iil(b)  of  the 
.'\dtiiinistrative  Pro<:edure  Act  (APA). 
the  rHipiirements  of  the  Regulatory 
Flexibility  Act  (.S  U  S  C.  601)  pertaining 


to  regulatory  flexibility  do  not  apply  to 
this  rule.  See  5  U.S.C.  601(2). 

Paperwork  Reduction  Act 

This  final  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501)  since  it  does  not 
contain  any  new  collection  of 
information  requirements. 

Publication  in  Final 

The  Department  has  determined  that 
these  amendments  need  not  be 
published  as  a  proposed  rule,  as  is 
generally  required  by  the  APA  (5  U.S.C. 
553),  since  this  rulemaking  merely 
reflects  agency  organization,  procedure, 
or  practice.  It  is  thus  exempt  from  notice 
and  comment  by  virtue  of  section 
553(b){A). 

Effective  Date 

This  dociunent  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
553(d).  The  undersigned  has  determined 
that  good  cause  exists  for  waiving  the 
customary  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  publication.  This 
determination  is  based  upon  the  fact 
that  the  rule  is  technical  and 
nonsubstantive,  and  merely  reflects 
agency  organization,  practice  and 
procedure. 

Small  Business  Regulatory  Fairness  Act 
ori996. 

This  rule  is  not  classified  as  a  "rule" 
under  Chapter  8  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996. 
because  it  is  a  rule  pertaining  to  agency 
organization,  procedure,  or  practice  that 
does  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties.  See  5 
U.S.C.  804(3)(C). 

List  of  Subfects 

20  CFH  Part  601 

Labor.  Unemployment  Compensation. 
Administrative  Practice  and  Procedure. 

20  CFB  Part  617 

Labor,  Unemployment  Compensation, 
Administrative  Practice  and  Procedure. 

20  CFR  Part  626 

Employment.  Labor,  Manpower 
training  programs. 

20  CFR  Part  658 

Labor,  Manpower  Training  Programs, 
Administrative  Practice  and  Procedure. 

20  CFR  Part  702 

Administrative  practice  and 
procedure.  Claims,  Insurance, 
Longshoremen,  Vocational 
rehabilitation.  Workers'  Compensation. 


29  CFR  Part  1 

Administrative  practice  and 
procedure,  Government  contracts, 
Labor,  Wages. 

29  CFR  Part  2 

Administrative  practice  and 
procedure,  Government  employees. 

29  CFR  Part  4 

Administrative  practice  and 
procedure.  Government  contracts, 
Labor,  Wages,  and  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  5 

Administrative  practice  and 
procedure.  Government  contracts. 
Labor,  Wages,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  6 

Administrative  practice  and 
procedure,  Goverrunenl  contracts. 
Labor,  Wages. 

29  CFR  Part  7 

Administrative  practice  and 
procedure,  Goveriunent  contracts. 
Labor,  Wages. 

29  CFR  Part  8 

Administrative  practice  and 
procedure.  Government  contracts. 
Labor,  Wages. 

29  CFR  Parts  22  and  24 

Labor.  Whistleblowing. 
Administrative  practice  and  procedure. 

29  CFR  Part  32 

Grant  Programs.  Civil  Rights. 
Handicapped  discrimination. 

29  CFR  Part  96 

Labor,  Nonprofit  Organizations, 
Administrative  practice  and  procedure. 

29  CFR  Part  504 

Aliens,  Employment,  Administrative 
practice  and  procedure. 

29  CFR  Part  507 

Aliens,  Employment,  Administrative 
practice  and  procedure. 

29  CFR  Part  508 

Aliens,  Employment,  Administrative 
practice  and  procedure. 

29  CFR  Part  530 

Labor,  Homeworkers,  Administrative 
practice  and  procedure. 

29  CFR  Part  1978 

Labor,  Whistleblowing, 
Administrative  practice  and  procedure. 

41  CFR  Part  50-203 

Administrative  practice  and 
procedure.  Government  contracts. 


Government  procurement.  Minimum 
wages. 

41  CFR  Part  60-1 

Equal  Employment  Opportunity, 
Administrative  practice  and  procedure. 
Civil  Rights,  Government  contracts. 

41  CFR  Part  60-30 

Equal  Employment  Opportunity, 
Administrative  practice  and  procedure. 
Civil  Rights,  Government  contracts. 

41  CFR  Part  60-250 

Equal  Employment  Opportunity, 
Administrative  Practice  and  Procedure, 
Civil  Rights.  Government  Contracts, 
Individuals  With  Disabilities,  Veterans. 

41  CFR  Part  60-741 

Equal  Employment  Opportunity, 
Administrative  Practice  and  Procedure, 
Civil  Rights,  Government  Contracts, 
Individuals  With  Disabilities. 

For  the  reasons  set  forth  in  the 
preamble,  20  CFR  Parts  601, 617,  626, 
658,  and  702;  and  29  CFR  Parts  1,  2,  4, 
5,  6,  7,  8,  22,  24,  32,  96,  504,  507,  508, 
530,  and  1978;  and  41  CFR  Parts  50- 
203,  60-1,  60-30,  60-250,  and  60-741 
are  amended  as  follows: 

TITLE  20 

PART  601— ADMINISTRATIVE 
PROCEDURE 

1.  The  authority  citation  for  20  CFR 
Part  601  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  26  U.S.C  Chapter 
23;  29  U.S.C.  49k;  38  U.S.C  Chapters  41  and 
42;  39  U.S.C.  3202(a)(1)(E)  and  3202  note;  42 
U.S.C.  1302;  and  Secretary  of  Labor's  Order 
No.  4-75,  40  PR  18515. 

2.  Section  601.1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  601.1    General. 

•        *        «        •        * 

(d)  As  used  throughout  this  Part,  the 
terms  "Secretary"  or  "Secretary  of 
Labor"  shall  refer  to  the  Secretary  of 
Labor,  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

PART  617— TRADE  ADJUSTMBIT 
ASSISTANCE  FOR  WORKERS  UNDER 
THE  TRADE  ACT  OF  1974 

3.  The  authority  citation  for  20  CFR 
Part  617  continues  to  read  as  follows: 

Authority:  19  U.S.C.  2320,  Secretary's 
Order  No.  3-81,  46  PR  31117. 

4.  Section  617.3  is  amended  by 
revising  paragraph  (ff)  to  read  as 
follows: 

S  61 7.3    Deflnitiona. 


(ff)  Secretary  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor,  or  his 
or  her  designee. 


PART  626— INTRODUCTION  TO  THE 
REGULATIONS  UNDER  THE  JOB 
TRAINING  PARTNERSHIP  ACT 

5.  The  authority  citation  for  20  CFR 
Part  626  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1579(a);  sec  6305(0. 
Pub.  L.  100-418.  102  Stat  1107;  29  U.S.C. 
179i(e). 

6.  20  CFR  626.5  is  amended,  in  part, 
by  revising  the  definition  for  Secretary 
to  read  as  follows: 

§626^    DaAnMons. 

***** 

Secretary  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor,  or  his 
or  her  designee. 


PART  668— ADMINtSTRATIVE 
PROVISIONS  GOVERNING  THE  JOB 
SERVICE  SYSTEM 

7.  The  authority  citation  for  Part  658 
is  revised  to  read  as  follows: 

Authority:  Wagner-Peyser  Act  of  1933,  as 
amended,  29  U.S.C  49  et  seq.;  38  U.S.C 
chapters  41  and  42;  5  U.S.C  301  et  seq.; 
sections  658.410.  658.411  and  658.413  also 
issued  under  44  U.S.C  3501  et  seq 

8.  Section  658.710  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

$658,710    Oedaion  Of  the  Administrathw 
Law  Judge. 

***** 

(d)  If  the  case  involves  the 
decertification  of  an  appeal  to  the  State 
agency,  the  decision  of  the 
Administrative  Law  Judge  shall  contain 
a  notice  stating  that,  within  30  calendar 
days  of  the  decision,  the  State  agency  or 
the  Administrator  may  appeal  to  the 
Administrative  Review  Board,  United 
States  Department  of  Labor,  by  sending 
by  registered  mail,  return  receipt 
requested,  a  written  appeal  to  the 
Administrative  Review  Board,  in  care  of 
the  Administrative  Law  Judge  who 
made  the  decision. 

9.  Section  658.711  is  revised  to  read 
as  follows: 

§66&711    DecWon  of  the  AdnHntotrsttve 
Review  Board. 

(a)  Upon  the  receipt  of  an  appeal  to 
the  Administrative  Review  Board, 
United  States  Department  of  Labor,  the 
Administrative  Law  Judge  shall  certify 
the  record  in  the  case  to  the 
Administrative  Review  Board,  which 
shall  make  a  decision  to  decertify  or  not 
on  the  basis  of  the  hearing  record. 
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(b)  The  de«:i.sion  of  the  Administralive 
Roview  Boani  shall  be  final,  shall  be  in 
w^itin^,  and  shall  set  forth  the  factual 
and  le^^al  Iwsis  for  the  de«;ision  Notice 
of  the  Administrative  Review  Board's 
de«:ision  shall  be  published  in  the 
Federal  Register,  and  copies  shall  be 
made  available  for  public  inspoi.tion 
and  copying. 

PART  702— ADMINISTRATION  AND 
PROCEDURE 

10.  The  authority  i;italion  for  20  CFR 
Part  702  is  reviijed  to  read  a.s  follows: 

Authority:  "i  H  Si!.  JOl    8171  ft  s&q  . 
Keoiyaiuzrtliuii  Plan  No  6  of  1950.  15  FK 
1174.  KTR.  l»49-195.1.('.orap   p    1004.  M 
Stat    126J.  J.)  US  c;.  9J9:  36  D.C:  (xxle  501 
pf  .?«</.  42  t;  SC    IfiSl  e/s«;  ,  4,11' S.C.  1131. 
Swjetarv*  Order  1   93.  58  FR  2U90. 

1702.433    (AnwndMll 

11.  Section  702.433  is  amended  by 
substitutin^  the  words  "Adniinistrative 
Review  Board,"  for  "Assistant  Secretary 
for  Employment  Standards  '  wherever 
they  appear  in  paragraphs  (e)  and  (fl. 


UMI 


f  702.434     [An 

12.  Se<:tion  702.434  is  amended  by 
substituting  the  words  "Administrative 
Review  Board,"  for  "Assistant  S««;retary 
for  Employment  Standards"  wherever 
they  appear  in  paragraphs  (a),  (b).  or  (c). 

TITLE  29 

PART  1— PROCEDURES  FOR 
PREDETERMINATION  OF  WAGE 
RATES 

13.  The  authority  citation  for  29  CFR 
Fart  1  continues  to  read  as  follows: 

Authority:  5  U.S.c:.  301:  R.S    161,  64  Stat. 
1267,  Reorganization  Plan  No.  14of  1950,  5 
use.  appendix;  29  U  .S.C-  259;  40  U  S.C:. 
276a-276a-7;  40  U  S  C.  276c;  and  the  laws 
listed  in  appendix  A  of  this  part. 

$$1.1.1.6.1.9    [AmeiKtod] 

14.  In  29  CFR  Part  1  remove  the  words 
"Wage  Appeals  Board"  and  add,  in  their 
place,  the  words  "Administrative 
Review  Board"  in  the  following  places: 

(a)  Section  1.1(a); 

(b)  Section  1.6(e)(2); 

(c)  Section  1.9  in  the  section  heading 
and  in  the  text  in  two  places 

PART  2— GENERAL  REGULATIONS 

15.  The  authority  citation  for  29  CFR 
Part  2  is  revised  to  read  as  follows: 

Aulbority:  5  U.S.C.  301;  Reorganization 
Plan  No.  6  of  1950,  15  FR  3174,  64  Stat.  1263; 
5  U  S.C.  552-556;  Section  2.3  also  issued 
under  31  U  S C  952 

16.  Subpart  A  of  Part  2  is  amended  by 
adding  §  2.8  to  read  as  follows: 


$  2.8    Final  agancy  dadalona. 

Final  agency  decision  issued  under 
the  statutory  authority  of  the  US 
Department  of  Labor  may  be  issued  by 
the  Secretary  of  Labor,  or  by  his  or  her 
designee  under  a  written  delegation  of 
authority.  The  Administrative  Review 
Board,  an  organizational  entity  within 
the  Office  of  the  Secretary,  has  been 
delegated  authority  to  issue  final  agency 
decisions  under  the  statutes,  executive 
orders,  and  regulations  as  provided  in 
Secretary's  Order  2-96,  published  on 
May  3,  1996. 

$2.12    [AfMiMtod] 

17.  In  29  CFR  Part  2  remove  the  words 
"Wage  Appeals  Board"  and  add.  in  their 
place,  the  words  "Administrative 
Review  Board"  in  the  following  place: 

(a)  Section  2.12(d). 

PART  4— LABOR  STANDARDS  FOR 
FEDERAL  SERVICE  CONTRACTS 

18.  The  authority  citation  for  29  CFR 
Part  4  continues  to  read  as  follows: 

Authority:  42  US  C  351  et  seq..  79  Stat. 
1034.  as  amended  in  86  Slat.  789,  90  Stat. 
2358;  41  U.S.C.  38  and  39;  and  5  U.S.C  301. 

$$4.1,  4.6,  4.11,  4.12,  4.56,  4.163,  4.187 
[Amandad] 

19.  In  29  CFR  Part  4  remove  the  words 
"Board  of  Service  ContiBct  Appeals" 
and  add,  in  their  place,  the  words 
"Administrative  Review  Board"  in  the 
following  places: 

(a)  Section  4.1b(a),  in  two  places; 

(b)  Section  4.6(d)(2): 

(c)  Section  4.11(e),  in  two  places: 

(d)  Section  4.12(d)(4)(iii): 

(e)  Section  4.12(f),  in  two  places; 

(f)  Section  4.55(b),  in  two  places; 

(g)  Section  4.163(c),  in  two  places; 
and 

(h)  Section  4.187(a). 

PART  5— LABOR  STANDARDS 
PROVISIONS  APPLICABLE  TO 
CONTRACTS  COVERING  FEDERALLY 
FINANCED  AND  ASSISTED 
CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISIONS 
APPLICABLE  TO  NONCONSTRUCTION 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 

20.  The  authority  citation  for  29  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  40  U.S.C.  276a-276a-7:  40 
use.  276c;  40  U.S.C.  327-332; 
Reorganization  Plan  No.  14  of  1950,  5  U.S.C 
appendix:  5  U.S.C  301;  and  the  statutes 
listed  in  Section  5.1(a}  of  this  pert. 

$$5.8,5.11,5.12    [Amandad] 

21 .  In  29  CFR  Part  5  remove  the  words 
"Wage  Appeals  Board"  and  add,  in  their 


place,  the  words  "Administrative 
Review  Board"  in  the  following  places: 

(a)  Section  5.8(c); 

(b)  Section  5.11(c)(3); 

(c)  Section  5.11(d); 

(d)  Section  5.12(c); 

(e)  Section  5.12(d)(2)(iv)(C)-,  and 

(f)  Section  5.12(d)(5),  in  two  places. 


$5.8    [Ar 

22.  In  29  CFR  Part  5  remove  the  words 
"Board  of  Service  Contract  Appeals" 
and  add,  in  their  place,  the  words 
"Administrative  Review  Board"  in  the 
following  place: 

(a)  Section  5.8(c). 

PART  6— AULES  OF  PRACTICE  FOR 
ADMINISTRATIVE  PROCEEDINQS 
ENFORCING  LABOR  STANDARDS  IN 
FEDERAL  AND  FEDERALLY 
ASSISTED  CONSTRUCTION 
CONTRACTS  AND  FEDERAL  SERVICE 
CONTRACTS 

23.  The  authority  citation  for  29  CFR 
Part  6  continues  to  read  as  follows: 

Authority:  Sacs.  4  and  5,  79  Stat.  1034. 
1035  as  amended  by  86  Stat.  789,  790.  41 
use  353  and  354:  5  U.S.C.  301:  Reorg.  Plan 
No.  14  of  1950,  64  Stat.  1267,  5  U.S.C. 
Appendix;  46  Stat.  1494,  as  amended  by  49 
Stat.  1011,  78  Stat.  238,  40  U.S.C  276»- 
276a-7;  76  Stat.  357-359,  40  U.S.C  327-332; 
48  Stat.  948!  as  amended  by  63  Stat.  108.  72 
Stat.  967,  40  use.  278c. 

$$6.18,  6.19,  6.20.  6.21,  6J6,  6.57 
[Amandad] 

24.  In  29  CFR  Part  6  remove  the  words 
"Board  of  Service  Contract  Appeals" 
and  add.  in  their  place,  the  words 
"Administrative  Review  Board"  in  the 
following  places: 

(a)  Section  6.18(b)(3): 

(b)  Section  6.19(b)(1); 

(c)  Section  6.20,  in  two  places: 

(d)  Section  6.21  (a)  and  (b); 

(e)  Section  6.56;  and 

(f)  Section  6.57. 

$$6.32,6.33,6.34,6.35    [Amandad] 

25.  In  29  CFR  Part  6  remove  the  words 
"Wage  Appeals  Board"  and  add,  in  their 
place,  the  words  "Administrative 
Review  Board"  in  the  following  places: 

(a)  Section  6.32(b)(4); 

(b)  Section  6.33(b)(1); 

(c)  Section  6.34,  in  two  places;  and 

(d)  Section  6.35,  in  two  places. 

$$6.8,6.43,6.44,6.46    [Amandad] 

26.  In  29  CFR  Part  6  remove  the  words 
"Board  of  Service  Contract  Appeals  or 
Wage  Appeals  Board"  and  add,  in  their 
place,  the  words  "Administrative 
Review  Board"  in  the  following  places: 

(a)  Section  6.8; 

(b)  Section  6.43(bH3); 

(c)  Section  6.44(b);  and 

(d)  Section  6.46. 


$6.45    [Amandad] 

27.  In  29  CFR  Part  6  remove  the  words 
"Board  of  Service  Contract  Appeals" 
and  "Wage  Appeals  Board"  and  add,  in 
their  place,  the  words  "Administrative 
Review  Board"  in  the  following  place: 

(a)  Section  6.45. 

PART  7— PRACTICE  BEFORE  WAGE 
APPEALS  BOARD 

28.  The  authority  citation  for  29  CFR 
Part  7  continues  to  read  as  follows: 

Authority:  Keorg.  Plan  No.  14  of  1950,  64 
Stat.  1267;  5  U.S.C  301,  3  CFR,  1949-1953 
Comp.,  p.  1007;  sec.  2,  48  Stat.  948  as 
amended;  40  U.S.C  276c;  sees.  104, 105,  76 
Stat.  358,  359:  40  U.S.C  330,  331:  65  Stat. 
290;  36  FR  306.  8755. 

29.  The  part  heading  for  29  CFR  Part 
7  is  revised  to  read  as  follows; 

PART  7-PRACTICE  BEFORE  THE 
ADMINISTRATIVE  REVIEW  BOARD 
WITH  REGARD  TO  FEDERAL  AND 
FEDERALLY  ASSISTED 
CONSTRUCTION  CONTRACTS 

$$7.1.  7.3,  7.5,  7.7,  7.8,  7.15,  7.16 
[Amandad] 

30.  In  29  CFR  Part  7  remove  the  words 
"Wage  Appeals  Board"  and  add.  in  their 
place,  the  words  "Administrative 
Review  Board"  in  the  following  places: 

(a)  Section  7.1(a);  and 

(b)  Section  7.3; 

(c)  Section  7.5(a)(2); 

(d)  Section  7.7; 

(e)  Section  7.8  in  the  section  heading; 

(f)  Section  7.15(a);  and 

(g)  Section  7.16(a). 

$7.16    [Amandad] 

31.  In  29  CFR  Part  7  remove  the  words 
"Executive  Secretary"  and  add.  in  their 
place,  the  words  "Executive  Director"  in 
the  following  place: 

(a)  Section  7.16(a). 

32.  Section  7.1  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

$  7.1    Purpoaa  and  aeopa. 

(a)  This  part  contains  the  rules  of 
practice  of  the  Administrative  Review 
Board  when  it  is  exercising  its 
jurisdiction  described  in  paragraph  (b) 
of  this  section. 


PART  S-PRACnCE  BEFORE  THE 
BOARD  OF  SERVICE  CONTRACT 
APPEALS 

33.  The  authority  citation  for  29  CFR 
Part  8  continues  to  read  as  follows: 

Authority:  Sees.  4  and  5,  79  Stat.  1034. 
1035,  as  amended  by  86  Stat.  789.  790,  41 
U.S.C  353,  354;  5  U.S.C  301;  Reorg.  Plan  No. 
14  of  1950, 64  Stat.  1267,  5  U.S.C  Appendix; 
76  Stat  357-359,  40  U.S.C  327-332. 


34.  The  part  heading  for  29  CFR  Part 
8  is  revised  to  read  as  follows: 

PART  8-PRACnCE  BEFORE  THE 
ADMINISTRATIVE  REVIEW  BOARD 
WITH  REGARD  TO  FEDERAL  SERVICE 
CONTRACTS 

$$8.1, 8.4, 8.6,  &9, 8.10, 8.16    [Amended] 

35.  In  29  CFR  Part  8  remove  the  words 
"Board  of  Service  Contract  Appeals" 
and  add.  in  their  place,  the  words 
"Administrative  Review  Board"  in  the 
following  places: 

(a)  Section  8.1(a); 

(b)  Section  8.4(a)(2); 

(c)  Section  8.6  in  the  section  heading; 

(d)  Section  8.9  in  the  section  heading; 

(e)  Section  8.10(a);  and 

(f)  Section  8.18. 

$ai0    [Amandad] 

36.  In  29  CFR  Part  8  remove  the  words 
"Executive  Secretary"  and  add,  in  their 
place,  the  words  "Executive  Director"  in 
the  following  place: 

(a)  Section  8.10  (a). 

$8.0    [Ramovad] 

37.  Section  8.0  is  removed. 

38.  Section  8.1  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

$&1    Purpoaa  and  aeopa. 

(a)  This  part  contains  the  rules  of 
practice  of  the  Administrative  Review 
Board  when  it  is  exercising  its 
jurisdiction  described  in  piaragraph  (b) 
of  this  section. 


PART  22— PROGRAM  FRAUD  CIVIL 
REMEDIES  ACT  OF  1986 

39.  The  authority  citation  for  29  CFR 
Part  22  continues  to  read  as  follows: 

Authority:  Pub.  L  99-509.  §§6101-6104, 
100  Stat.  1874.  31  U.S.C.  3801-3812. 

40.  Section  22.2  is  amended  by 
revising  paragraph(c)  to  read  as  follows: 

$22.2    Daflnitiona. 

»        *        *        *        • 

(c)  Authority  head  means  the 
Seo^etary  of  Labor  or  his  or  her 


PART  24— PROCEDURES  FOR  THE 
HANDLING  OF  DISCRIMMATION 
COMPLAINTS  UNDER  FEDERAL 
EMPLOYEE  PROTECTION  STATUTES 

41.  The  authority  citation  for  29  CFR 
Part  24  is  revised  to  read  as  follows: 

Authority:  42  U.S.C  300j-9(i);  33  U.S.C 
1367;  15  U.S.C  2622;  42  U.S.C  6971;  42 
U.S.C  7622:  42  U.S.C  5851;  42  U.S.C.  9610. 

42.  Section  24.1  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (c)  to  read  as  follows: 


$24.1    Purpoaa  and  aeopa. 

(a)  This  part  implements  the  several 
employee  protection  provisions  for 
which  the  Secretary  of  Labor  has  been 
given  responsibility  pursuant  to  the 
following  federal  statutes:  Safe  Drinking 
Water  Act.  42  U.S.C.  300j-9(i);  Federal 
Water  Pollution  Control  Act,  33  U.S.C 
1367;  Toxic  Substances  Control  Act,  15 
U.S.C.  2622;  Solid  Waste  Disposal  Act. 
42  U.S.C.  6971;  Clean  Air  Act.  42  U.S.C 
7622;  Energy  Reorganization  Act  of 
1974,  42  U.S.C  5851;  Comprehensive 
Environmental  Response.  Compensation 
and  UabiUty  Act  of  1980.  42  U.S.C. 
9610. 
*        »        •        •        * 

(c)  Throughout  this  part.  "Secretary" 
or  "Secretary  of  Labor"  shall  mean  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  or  his  or  her  designee. 

PART  32-4iONOISCRiMMAT10N  ON 
THE  BASIS  OF  HANDICAP  M 
PROGRAMS  AND  ACnvmES 
RECEIVING  OR  BENEFITTMG  FROM 
FEDERAL  FINANCUL  AS8»TANCE 

Subpart  A— General  ProvtskNis 

43.  The  authority  for  29  CFR  Part  32 
continues  to  read  as  follows: 

Authority:  Sec.  504,  Rehabilitation  Act  of 
1973,  Pub.  L.  93-112,  87  Stat.  394  (29  U.S.C 
794):  sec.  111(a),  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L  93-516,  88 
Stat.  1619  (29  U.S.C.  706):  sees  119  and  122 
of  the  Rehabilitation  Comprehensive  Services 
and  Etevelopmental  Disabilities  Amendments 
of  1978,  Pub.  L.  95-602.  92  Stat.  2955: 
Executive  Order  11914;  41  FR  17871 

44.  Section  32.3  is  amended  by 
revising  the  term  for  Secretary  to  read  as 
follows: 

$32.3    DaflnHlons. 

As  used  in  this  part,  the  term: 
***** 

Secretary  means  the  Secretary  of 
Labor.  U.S.  Department  of  Labor,  or  his 
or  her  designee. 


PART  96— AUDIT  REQUIREMENTS 
FOR  GRANTS,  CONTRACTS,  AND 
OTHER  AGREEMENTS 

45.  The  authority  citation  for  29  CFR 
Part  96  continues  to  read: 

Authority:  31  U.S.C.  7500  et  seq.:  OMB 
Qrcular  No.  A-128;  OMB  Qrcular  No.  A- 
110;  and  OMB  Qrcular  No.  A-133 

46.  Section  96.603  is  amended  by 
revising  paragraphs  (b)(4)  and  (b)(5)  to 
read  as  follows: 

$96,603    Grants. 

•        *        *        •        • 


(b) 
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(4)  Filing  exceptions  to  decision.  The 
decision  of  the  administrative  law  judge 
shall  constitute  final  agency  action  by 
the  Secretary  of  Labor,  unless  within  21 
days  after  receipt  of  the  decision  of  the 
administrative  law  judge,  a  party 
dissatisfied  with  the  decision  or  any 
part  thereof  has  filed  exceptions  with 
the  Administrative  Review  Board, 
United  States  Department  of  Labor, 
specifically  identifying  the  procedures 
or  finding  of  fact,  law.  or  policy  with 
which  the  exception  is  taken.  Any 
exceptions  not  spe<;ifically  urged  shall 
be  deemed  to  have  been  waived. 
Thereafter,  the  decision  of  the 
administrative  law  judge  shall  become 
the  decision  of  the  Secretary  of  Labor, 
unless  the  Administrative  Review 
Board.  United  States  Department  of 
Labor,  within  30  days  of  such  filing,  has 
notified  the  parties  that  the  case  has 
been  accepted  for  review. 

(5)  Review  by  the  Administrative 
Review  Board,  United  States 
Department  of  Labor.  Any  case  accepted 
for  review  by  the  Administrative  Review 
Board.  United  States  Department  of 
Labor,  shall  be  decided  within  180  days 
of  such  acceptance.  If  not  so  decided, 
the  de<:ision  of  the  administrative  law 
judge  shall  become  the  final  decision  of 
the  Secretary  of  I.abor. 

CHAPTER  V— WAGE  AND  HOUR  DIVISION. 
DEPARTMENT  OF  LABOR 

PART  504—  ATTESTATIONS  BY 
FACIUT1ES  USING  NONIMMIGRANT 
ALIENS  AS  REGISTERED  NURSES 

47.  The  authority  citation  for  29  CFR 
Part  504  continues  to  read  as  follows: 

Authority:  8  1 1  S.C:.  U01(ii)(l.S)(H)(i)(a). 
ll82(m)Hnii  \\ih  L.  101-238,  sw:  J{c)(l!. 
103  Stat   2049,  2103.  dnd  ser.   341  (a)  ami  (b). 
Pub   L    103-182.  107  Stat   2057 

$504,445    [Amended] 

48.  In  29  CFR  Part  504  remove  the 
words  "Office  of  Administrative 
Appeals,  room  S— 4.109"  and  add,  in 
their  place,  the  words  "Administrative 
Review  Board"  in  the  following  place: 

(a)  Section  ,504.445(f). 

PART  507—  ENFORCEMENT  OF  H-1B 
LABOR  CONDITION  APPUCAT10NS 

49  The  authority  citation  for  29  CFR 
Part  507  continues  to  read  as  follows: 

Attihority:  8  U.S  C.  n01(a)(15)(H)(iUb), 
1182(n).and  1184.  and  29  I). S.C.  49ets«/.; 
Pub.  L.  102-232.  lOS  stat   1733,  1748(8 
i:  S.C"..  1 182  noto);  and  sw:.  341  (a)  and  (b). 
Hub  L   103-182.  107  Stat.  2057. 

9507.845    [Amended] 

50.  In  29  CFR  Part  507  remove  the 
words  "Office  of  Administrative 
Appeals,  room  S— 4309"  and  add,  in 


their  place,  the  words  "Administrative 
Review  Board"  in  the  following  place: 
(a)  Section  507.845(f). 

PART  508— ATTESTATIONS  RLEO  BY 
EMPLOYERS  UTILIZING  F-1 
STUDENTS  FOR  OFF-CAMPUS  WORK 

Subpart  K — Enforcamant  of  th« 
Attestation  Procaas  for  Attaatationa 
Filed  by  Employars  Utilizing  F-1 
Students  in  Off-campus  Work 

51.  The  authority  citation  for  29  CFR 
Part  508  continues  to  read  as  follows: 

Authority:  29  U.S.C.  49  et  seq.;  and  sec. 
221(a),  Pub.  L  101-€49,  104  Stat.  4978,  5027 
(8  U.S.C.  1184  noto). 

S50&1046    [Amended] 

52.  In  29  CFR  Part  508  remove  the 
words  "Office  of  Administrative 
Appeals,  room  S— 4309"  and  add.  in 
their  place,  the  words  "Administrative 
Review  Board"  in  the  following  place: 

(a)  Section  508.1045(f). 

PART  530— EMPLOYMENT  OF 
HOMEWORKERS  IN  CERTAIN 
INDUSTRIES 

Subpart  A— Daflnitiona 

53.  The  authority  citation  for  29  CFR 
Part  530  continues  to  read  as  follows: 

Authority:  Sec.  11,  52  Stat.  1066  (29  U.S.C. 
211)  as  amended  by  sec.  9,  63  Stat.  910  (29 
U.S.C.  211(d));  Secretary's  Order  No.  6-84,  49 
FR  32473.  August  14,  1984;  and  Employment 
Standards  Order  No.  85-01,  June  5,  1985. 

54.  Section  530.1  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§530.1    Deflnltlorw. 

***** 

(I)  As  used  throughout  this  part  the 
terms  "Secretary"  or  "Secretary  of 
I^bor"  shall  mean  the  Secretary  of 
Labor,  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

PART  1978— RULES  FOR 
IMPLEMENTING  48  U.S.C.  31105.  THE 
WHISTLEBLOWER  PROVISION  OF 
THE  SURFACE  TRANSPORTATION 
ASSISTANCE  ACT  OF  1982  (STAA) 

Subpart  B— Rulaa  of  Procedure 

55.  The  authority  citation  for  29  CFR 
Part  1978  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  657(g)(2);  29  U.S.C. 
660(c)(2):  49  U.S.C.  31101  and  31105; 
Secretary  of  Labor's  Order  No  1-90,  55  FR 
9033 

56.  Section  1978.109  is  amended  by 
revising  paragraphs  (c)  (1).  (2).  (4)  and 
(5)  to  read  as  follows: 

S1»7&10S    Declaton  and  ontora. 


(c)  Final  order.  (1)  Within  120  days 
after  issuance  of  the  administrative  law 
judge's  decision  and  order,  the 
Administrative  Review  Board,  United 
States  Department  of  Labor,  shall  issue 
a  final  decision  and  order  based  on  the 
record  and  the  decision  and  order  of  the 
administrative  law  judge. 

(2)  The  parties  may  file  with  the 
Administrative  Review  Board,  United 
States  Department  of  Labor,  briefe  in 
support  of  or  in  opposition  to  the 
administrative  law  judge's  decision  and 
order  within  thirty  days  of  the  issuance 
of  that  decision  unless  the 
Administrative  Review  Board,  United 
States  Department  of  Labor,  upon  notice 
to  the  parties,  establishes  a  different 
briefing  schedule. 
***** 

(4)  Where  the  Administrative  Review 
Board.  United  States  Department  of 
Labor,  determines  that  the  named  party 
has  not  violated  the  law,  the  final  order 
shall  deny  the  complaint. 

(5)  The  final  decision  and  order  of  the 
Administrative  Review  Board.  United 
States  Department  of  Labor,  shall  be 
served  upon  all  parties  to  the 
proceeding. 

57.  Section  1978.110  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  1978.110    Judicial  review. 

***** 

(b)  A  final  order  of  the  Administrative 
Review  Board,  United  States 
Department  of  Latior,  shall  not  be 
subject  to  judicial  review  in  any 
criminal  or  other  civil  proceedings  (49 
U.S.C.  2305(d)(2)). 

(c)  The  record  of  a  case,  including  the 
record  of  proceedings  before  the 
administrative  law  judge,  shall  be 
transmitted  by  the  Administrative 
Review  Board,  United  States 
Department  of  Labor,  to  the  appropriate 
court  pursuant  to  the  rules  of  such 
court. 

58.  Section  1978.111  is  amended  by 
revising  paragraphs  (c)  and  (d)  (2)  and 
(3)  to  read  as  follows: 

S197&111    wnhdrawal  o(  aectlon  405 
complaints,  objections,  and  findings; 
eettlement 

*        •        *        •        • 

(c)  At  any  time  before  the  findings  or 
order  become  final,  a  party  may 
withdraw  his  objections  to  the  findings 
or  order  by  filing  a  written  withdrawal 
with  the  administrative  law  judge  or,  if 
the  case  is  on  review,  with  the 
Administrative  Review  Board,  United 
States  Department  of  Labor.  The  judge 
or  the  Administrative  Review  Board, 
United  States  De{>artment  of  Labor,  as 
the  case  may  be,  shall  affirm  any  portion 


of  the  findings  or  preliminary  order 
with  respect  to  which  the  objection  was 
withdrawn. 

•        •        *        »        •    ■ 

(d)*   •  * 

(2)  Adjudicatory  settlement.  At  any 
time  after  the  filing  of  objections  to  the 
Assistant  Secretary's  findings  and/or 
order,  the  case  may  be  settled  If  the 
participating  parties  agree  to  a 
settlement  and  such  settlement  is 
approved  by  the  Administrative  Review 
Board,  United  States  Department  of 
Labor,  or  the  ALJ.  A  copy  of  the 
settlement  shall  be  filed  with  the  ALJ  or 
the  Administrative  Review  Board, 
United  States  Department  of  Labor  as 
the  case  may  be. 

(3)  If,  under  paragraph  (d)  (1)  or  (2)  of 
this  section  the  named  person  makes  an 
offer  to  settle  the  case  which  the 
Assistant  Secretary,  when  acting  as  the 
prosecuting  party,  deems  to  be  a  fair  and 
equitable  settlement  of  all  matters  at 
issue  and  the  complainant  refuses  to 
accept  the  offier,  the  Assistant  Secretary 
may  decline  to  assume  the  role  of 
prosecuting  party  as  set  forth  in 

§  1978.107(a).  In  such  circumstances, 
the  Assistant  Secretary  shall 
immediately  notify  the  complainant  that 
his  review  of  the  settlement  offer  may 
cause  the  Assistant  Secretary  to  decline 
the  role  of  prosecuting  party.  After  the 
Assistant  Secretary  has  reviewed  the 
offer  and  when  he  or  she  has  decided  to 
decline  the  role  of  prosecuting  party,  the 
Assistant  Secretary  shall  immediately 
notify  all  parties  of  his  or  her  decision 
in  writing  and.  if  the  case  is  before  the 
administrative  law  judge,  or  the 
Administrative  Review  Board,  United 
States  Department  of  Labor  on  review,  a 
copy  of  the  notice  shall  be  sent  to  the 
appropriate  official.  Upon  receipt  of  the 
Assistant  Secretary's  notice,  the  parties 
shall  assume  the  roles  set  forth  in 
§  1978.107(b). 

TITLE  41 

PART  50-203— RULES  OF  PRACTICE 

Subpart  A— Procaadlnga  Undar 
Saction  5  of  tha  Walsh-Haaiay  Public 
Contracts  Act 

59.  The  authority  for  41  CFR  Part  50- 
203  continues  to  read  as  follows: 

Authority:  Sec.  4. 49  Stat.  2038;  41  U.S.C 
38. 

60.  §  5(y-203.\  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

SSO-203.1    Reports  of  breach  or  violation. 
«        *        *        •        * 

(b)  A  report  of  breach  or  violation  may 
be  reported  to  the  nearest  office  of  the 
Wage  and  Hour  Division,  Employment 


Standards  Administration  or  with  the 
Administrator,  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210. 


150-203.1    [Ar 

61.  In  §  5Q-203.1(d)  remove  the  words 
"a  Regional  Director  of  the  Wage  and 
Hour  Public  Contracts  Divisions"  and 
add,  in  their  place,  "the  Wage  and  Hour 
Division"; 


{S(K-203.2    [An 

62.  In  §  50-203.2  remove  the  word 
"Deputy". 

Sf  50-203.3;  50-203.8    [Amended] 

63.  In  41  CFR  Part  50-203  remove  the 
words  "the  Examiner"  and  add,  in  their 
place,  the  words  "the  administrative 
law  judge"  in  the  following  places: 

(a)  Section  50-203. 3(a);  and 

(b)  Section  50-203.8(j). 

S  50-203.6    [Amendsd] 

64.  Section  50-203.6(b)  is  amended 
by  removing  the  following  language 
fitjra  its  first  sentence:  "(or  the 
Administrator  holding  the  hearing  as 
provided  in  §  50-203(m))". 

§50-203.11    [Amended] 

65.  In  §  50-203.1 1(a)  remove  the 
words  "Admlninstrator  of  Workplace 
Standards"  and  add,  in  their  place,  the 
words  "Administrative  Review  Board". 

66.  In  §  50-203.11  remove  the  word 
"Administrator"  and  add,  in  its  place, 
the  words  "Administrative  Review 
Board"  in  the  following  places: 

(a)  Section  5O-203.11(d).  in  three 
places:  and 

(b)  Section  50-203.11(e). 

67.  Section  50-203.11  is  amended  by 
revising  paragraph  (f),  and  by  removing 
paragraphs  (^  and  (h)  to  read  as  follows: 

§50-203.11    Review. 

***** 

(f)  If  the  respondent  is  found  to  have 
violated  the  Act,  the  Administrative 
Review  Board  shall  determine  whether 
respondent  shall  be  relieved  firom  the 
application  of  the  ineligible  Ust 
provisions  of  section  3  of  the  Walsh- 
Healey  Public  Contracts  Act  (sec.  4, 49 
StaL  2039;  41  U.S.C.  37). 


(f)  Section  50-203.5,  in  four  places; 

(^  Section  5O-203.6(a): 

(h)  Section  50-203.6(b): 

(1)  Section  50-203.6(c); 

(j)  SecUon  5O-203.7(a); 

(k)  Section  50-203.7(b); 

(1)  Section  50-203.8(b); 

(m)  Section  5O-203.B(d); 

(n)  Section  50-203.8(e),  in  two  places; 

(o)  Section  50-203.8(h): 

(p)  Section  50-203.8(1); 

(q)  Section  50-203.8(k),  in  two  places; 

{ri  Section  50-203.8(1),  in  two  places; 

(s)  Section  5O-203.9(a),  in  two  places; 

(t)  Section  50-203.10,  in  the  heading; 

(u)  Section  5O-203.10(a),  in  three 
places; 

(v)  Section  5O-203.10(b),  in  two 
places; 

(w)  Section  50-203. 11(a),  in  two 
places; 

(x)  Section  50-203.11(d),  in  two 

places;  and 

§50-203.11    [Amended] 

68a.  In  41  CFR  Part  50-203  remove 
the  words  "Trial  Examiner's"  and  add, 
in  their  place,  the  words 
"administrative  law  judge's"  in  the 
following  places: 

(a)  Section  50-203.1 1(b): 

(b)  Section  50-203.11(e); 

§50-203.8    [Amended] 

69.  In  41  CFR  Part  50-203  remove  the 
words  "Trial  Examiners"  and  add.  in 
their  place,  the  words  "administrative 
law^udges"  in  the  following  places: 

(a)  Section  50-203.8(b): 

(b)  Section  50-203.8(c); 

70.  In  41  CFR  Part  50-203  remove  the 
word  "examiners"  and  add.  in  its  place, 
the  words  "administrative  law  judges" 
in  the  following  places: 

(a)  Section  5O-203.8(b); 

(b)  Section  50-203.8(c); 

71.  Section  50-203.8  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 


§§50-203.2-60.203.11    [Ar 

68.  In  41  CFR  Part  50-203  remove  the 
words  "Trial  Examiner"  and  add,  in 
their  place,  the  words  "administrative 
law  judge"  in  the  following  places: 

(a)  Section  50-203.2,  in  two  places: 

fl))  Section  50-203.3(d): 

(c)  Section  50-203. 3(e); 

(d)  Section  50-203.4(a); 

(e)  Section  50-203.4(b); 


§50-203.8 

(a)  The  hearing  for  the  purpose  of 
taking  evidence  upon  a  formal 
complaint  shall  be  conducted  by  an 
administrative  law  judge.  *  *  * 

§50-203.8    [Amended] 

72.  Section  50-203.8  is  amended  by 
removing  paragraph  (m). 

§50-203.10    [Amended] 

73.  In  §  50-203.10(a)  remove  the 
words  "Secretary  of  Labor"  and  add.  in 
their  place.  "Administrative  Review 
Board". 

§50-203.11    [Amended] 

74.  In  §  50-203.11(a)  remove  the 
words  "Administrator  of  Workplace 
Standards"  and  add,  in  their  place. 
"Administrative  Review  Board  ". 
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75.  Section  50-203.12  is  revi.sed  to 
read  as  follows: 

§  50-203. 1 2    Eftoctlvw  date. 

The  amendments  to  Subpart  A  shall 
bet:ome  effective  upon  publication  in 
the  Federal  Register  May  .1.  1996; 
Provided,  however,  That  in  any  case 
where  a  hearing  has  begun  or  has  been 
completed  prior  to  said  publication,  the 
proceeding  shall  be  conducted  pursuant 
to  the  rules  of  practice  in  effect  at  the 
time  the  proceeding  was  initiated  unless 
the  parties  stipulate  in  writing  or  orally 
for  the  re<;ord  that  the  proceeding  be 
conducted  in  accordance  with  §§  50- 
203.1  to  50-203.12. 

H  50-203.17,  50-203.18,  50-203.20 
[Amende<f] 

76.  In  Part  50-203  remove  the  words 
"Presiding  Officer"  and  add,  in  their 
place,  the  words  "admini.strative  law 
judge"  in  the  following  places: 

(a)  Section  50-203. 17(d); 

(b)  Section  50-203. 18(a); 

(c)  Section  50-203. 18(c).  in  two 
places; 

(d)  Section  50-203. 18(d);  and 

(e)  Section  50-203.20,  in  two  places: 

§§50-203.18,50-203.21     [AmMidad] 

77.  In  Part  50-203  remove  the  word 
"Secretary"  and  add,  in  its  place,  the 
words  "Administrative  Review  Board" 
in  the  following  places: 

(a)  Section  50-203. 18(d),  .-n /wo 
places; 

(b)  Section  50-203. 21(b)  introductory 
text;  and 

(c)  Section  50-203.21(d); 

78.  Section  50-203.17  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§50=^03.17    HMTlngs. 

(a)  Hearings  held  for  the  purpose  of 
receiving  evidence  with  regard  to 
prevailing  minimum  wages  in  the 
various  industries  shall  be  conducted  by 
an  administrative  law  judge. 


§50-203.19    [Aimnded] 

79.  In  §  50-203.19  remove  the  words 
'Set:retary  or  the  Hearing  E.xaminer" 

and  add,  in  their  place,  "administrative 
law  judge". 

80.  Section  50-203.21  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§50-203.21    OMiaiona. 

(a)  Within  30  days  after  the  close  of 
the  hearing,  each  interested  person  at 
the  hearing  may  file  with  the 
administrative  law  judge  an  original  and 
four  copies  of  a  statement  containing 
proposed  findings  of  fact  and 
conclusions  of  law,  together  with 
reasons  for  such  proposals.  The 
administrative  law  judge  shall. 


immediately  following  the  termination 
of  the  thirty-day  period  provided  for  the 
filing  of  proposed  findings  and 
conclusions,  certify  the  complete  record 
to  the  Administrative  Review  Board. 


§50-203.23    [Ramovad] 

81.  Section  50-203.23  is  removed. 

PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

82.  The  authority  citation  for  41  CFR 
Part  60-1  continues  to  read  as  follows: 

Authority:  Sec  201.  E.O.  11246  (30  FR 
12319).  as  amended  by  E.O.  12086. 

83.  Part  60-1.3  of  Subpart  A  is 
amended  by  revising  the  definition  for 
"Secretary"  to  read  as  follows: 

§80-1.3    Danmtiona. 


Secretary  means  the  Secretary  of 
Labor.  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

*  •         •         •         • 

84.  Part  60-1.26  of  Subpart  B  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§00-1.26    EnforcaiTMnt  prooaadtnga. 

•  •        •        •        * 

(d)  Decision  following  administrative 
proceeding.  If  it  is  determined  after  a 
hearing  (or  after  the  contractor  waives  a 
hearing]  that  the  contractor  is  violating 
the  order  or  the  regulations  issued 
thereunder,  the  Administrative  Review 
Board.  United  States  Department  of 
Labor,  (in  accordance  with  41  CFR  60- 
30.30)  shall  issue  an  Administrative 
order  enjoining  the  violations  and 
requiring  the  contractor  to  provide 
whatever  remedies  are  appropriate,  and 
imposing  whatever  sanctions  are 
appropriate,  or  any  of  the  above.  In  any 
event,  failure  to  comply  with  the 
Administrative  order  shall  result  in  the 
imposition  of  the  sanctions  contained  in 
section  209  (a)(5)  or  (a)(6)  of  the 
Executive  Order. 


PART  60-30— RULES  OF  PRACTICE 
FOR  ADMINISTRATIVE  PROCEECMNQS 
TO  ENFORCE  EQUAL  OPPORTUNITY 
UNDER  EXECUTIVE  ORDER  11246 

85.  The  authority  citation  for  41  CFR 
Part  60-30  is  revised  to  read  as  follows: 

Authority:  Executive  Order  11246.  as 
amended.  30.FR  12319.  32  FR  14303,  as 
amended  by  E.O.  12086;  29  U.S.C  793.  as 
amended,  and  38  U.S.C.  4212.  as  amended.- 

86.  Section  60-30.27  is  revised  to  read 
as  follows: 


§00-3027    Racommandad  dacialon. 

Within  a  reasonable  time  after  the 
filing  of  briefs,  the  Administrative  Law 
Judge  shall  recommend  findings, 
conclusions,  and  a  decision.  These 
recommendations  shall  be  certified, 
together  with  the  record  for 
recommended  decision,  to  the 
Administrative  Review  Board.  United 
States  Department  of  Labor,  for  a  final 
Administrative  order.  The 
recommended  findings,  conclusions, 
and  decision  shall  be  served  on  all 
parties  and  amici  to  the  proceeding. 

87.  Section  60-30.28  is  revised  to  read 
as  follows: 

§60-30.28    ExcapllofW  to  racommandad 

Within  14  days  after  receipt  of  the 
recommended  findings,  conclusions, 
and  decision,  any  party  may  submit 
exceptions  to  said  recommendation. 
These  exceptions  may  be  responded  to 
by  other  parties  within  14  days  of  their 
receipt  by  said  parties.  All  exceptions 
and  responses  shall  be  filed  with  the 
Administrative  Review  Board,  United 
States  Department  of  Labor.  Service  of 
such  briefs  or  exceptions  and  responses 
shall  be  made  simultaneously  on  all 
parties  to  the  proceeding.  Requests  to 
the  Administrative  Review  Board, 
United  States  Department  of  Labor,  for 
additional  time  in  which  to  file 
exceptions  and  responses  shall  be  in 
writing  and  copies  shall  be  served 
simultaneously  on  other  parties. 
Requests  for  extensions  must  be 
received  no  later  than  3  days  before  the 
exceptions  are  due. 

88.  Section  60-30.29  is  revised  to  read 
as  follows: 

§60-30.29    Raoord. 

After  expiration  of  the  time  for  filing 
briefs  and  exceptions,  the 
Administrative  Review  Board,  United 
States  Department  of  Labor,  shall  make 
a  final  decision,  which  shall  be  the  final 
Administrative  order,  on  the  basis  of  the 
record.  The  record  shall  consist  of  the 
record  for  recommended  decision,  the 
rulings  and  recommended  decision  of 
the  Administrative  Law  Judge  and  the 
exceptions  and  briefs  filed  subsequent 
to  the  Administrative  Law  Judge's 
decision. 

89.  Section  60-30.30  is  revised  to  read 
as  follows: 

§60-30.30    RnalAdmMstrativaOrdar. 

After  expiration  of  the  time  for  filing, 
the  Administrative  Review  Board, 
United  States  Department  of  Labor,  shall 
make  a  final  Administrative  order 
which  shall  be  served  on  all  parties.  If 
the  Administrative  Review  Board, 
United  States  Department  of  Labor, 


concludes  that  the  defendant  has 
violated  the  Executive  Order,  the  equal 
opportunity  clause,  or  the  regulations, 
an  Administrative  order  shall  be  issued 
enjoining  the  violations,  and  requiring 
the  contractor  to  provide  whatever 
remedies  are  appropriate,  and  imposing 
whatever  sanctions  are  appropriate,  or 
any  of  the  above.  In  any  event,  failure 
to  comply  with  the  Administrative  order 
shall  result  in  the  immediate 
cancellation,  termination  and 
suspension  of  the  respondent's  contracts 
and/ or  debarment  of  the  respondent 
from  further  contracts. 

90.  Section  60-30.35  is  revised  to  read 
as  follows: 

§60-30.35    Recommended  decision  aftar 
liaaring. 

Within  15  days  after  the  hearing  is 
concluded,  the  Administrative  Law 
Judge  shall  recommend  findings, 
conclusions,  and  a  decision.  The 
Administrative  Law  Judge  may  permit 
the  parties  to  file  written  post-hearing 
briefs  within  this  time  period,  but  the 
Administrative  Law  Judge's 
recommendations  shall  not  be  delayed 
pending  receipt  of  such  briefs.  These 
recommendations  shall  be  certified, 
together  with  the  record,  to  the 
Administrative  Review  Board,  United 
States  Department  of  Labor,  for  a  final 
Administrative  order.  The 
recommended  decision  shall  be  served 
on  all  parties  and  amici  to  the 
proceeding. 

91.  Section  60-30.36  is  revised  to  read 
as  follows: 


§60-30.36    Excaptionsto 
racommandations.^ 

Within  10  days  after  receipt  of  the 
recommended  findings,  conclusions  and 
decision,  any  party  may  submit 
exceptions  to  said  recommendations. 
Exceptions  may  be  responded  to  by 
other  parties  within  7  days  after  receipt 
by  said  parties  of  the  exceptions.  All 
exceptions  and  responses  shall  be  filed 
with  the  Administrative  Review  Board, 
United  States  Department  of  Labor. 
Briefs  or  exceptions  and  responses  shall 
be  served  simultaneously  on  all  parties 
to  the  proceeding. 

92.  Section  60-30.37  is  revised  to  read 
as  follows: 

§  60-30.37    Hnal  Administrativa  ordar. 

After  expiration  of  the  time  for  filing 
exceptions,  the  Administrative  Review 
Board,  United  States  Department  of 
Labor,  shall  issue  a  final  Administrative 
order  which  shall  be  served  on  all 
parties.  Unless  the  Administrative 
Review  Board,  United  States 
Department  of  Labor,  issues  a  final 
Administrative  order  within  30  days 
after  the  expiration  of  the  time  for  filing 
exceptions,  the  Administrative  Law 
Judge's  recommended  decision  shall 
become  a  final  Administrative  order 
which  shall  tjecome  effective  on  the  31st 
day  after  expiration  of  the  time  for  filing 
exceptions.  Except  as  to  specific  time 
periods  required  in  this  subsection,  41 
CFR  60-30.30  shall  be  applicable  to  this 
subsection. 


PART  60-250— AFRRMATIVE  ACTION 
0BUGAT10NS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

93.  The  authority  citation  for  41  CFR 
Part  60-250  continues  to  read  as 
follows: 

Authority:  38  U.S.C.  4211  and  4212;  29 
U.S.C  793;  Executive  Order  11758  (39  FR 
2075,  lanuary  15.  1974;  3  CFR  1971-1975 
Comp.  p.  841). 

§60-25029    [Amandad] 

94.  Part  60-250  in  Subpart  B  is 
amended  by  removing  paragraph  (b)(3) 
in  §  60-250.29. 

PART  60-741— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
HANDICAPPED  WORKERS 

95.  The  authority  citation  for  41  CFR 
Part  60-741  continues  to  read  as 
follows: 

Authority:  Sec.  503,  Pub.  L  93-1112.  87 
Stat.  393  (20  U.S.C.  793).  as  amended  by  sec 
111,  Pub.  L.  93-516.  88  Stat.  1619  (29  U.S.C. 
706)  and  E.O.  11758. 

§  60-741 .29    [Amandad] 

96.  Part  60-741  in  Subpart  B  is 
amended  by  removing  paragraph  (b)(3) 
in  §60-741.29. 

Signed  at  Washington,  D.C  this  17th  day 
of  April  1996. 
Robert  B.  Reich, 
Secretary  of  Labor. 

[FR  Doc.  96-9910  Filed  5-2-96;  8:45  am| 
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SUMMARY:  This  proposed  notice 
discusses  changes  to  work  relative  value 
units  (RVUs)  affecting  payment  for 
physician  services.  Section 
1848(c)(2)(B)(i)  of  the  Social  Security 
Act  requires  that  we  review  all  work 
RVUs  no  less  often  than  every  5  years. 
Since  we  implemented  the  physician  fee 
schedule  effeciive  for  services  furnished 
beginning  [anuary  1.  1992,  we  have 
initiated  the  5-year  review  of  work 
RVUs  that  will  be  effective  for  services 
himishe<i  hei^inninfi  January  I.  1997. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  July  2,  1996. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  BFD- 
846-PN,  P.O.  Box  7519,  Baltimore,  MD 
21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  conmients  (1  original  and  3 
copies)  to  one  of  the  following 
addresses; 

Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue 
SW  .  Washington.  DC  20201,  or 

Room  C5-09-2B,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850 

Because  of  staffmg  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmi.ssion.  In 
commenting,  please  refer  to  file  code 
BPD-84fi-PN.  C:omments  received 
timely  will  be  available  for  public 
inspe<:tion  as  thev  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  30<M^  of  the  Department's 
offices  at  200  Independence  Avenue 
SW.,  Washington,  IX].  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dot:ument,  send 
your  request  to  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 


371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  Is 
also  available  from  the  Federal  *tg^t4ffT 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www .access. gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661,  type  swais,  then 
login  as  guest  (no  password  required). 
For  general  information  about  GPO 
Access,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e- 
mail  to  helpOeidsOS.eids  gpo.gov;  by 
faxing  to  (202)  512-1262;  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5 
p.m.  Eastern  time,  Monday  through 
Friday,  except  for  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Holland.  (410)  78&-1309. 
SUPPt-BUCNTARY  INFORMATION:  To  assist 
readers  in  referencing  sections 
contained  in  this  proposed  notice,  we 
are  providing  the  following  table  of 
contents. 

Table  of  Contents 

I.  Background 

A.  Legislative  Requirements 

B.  Published  (Changes  to  the  Physician  Fee 
Schedule 

C  Summary  of  the  Development  of 

Physician  Work  Relative  Value  Units 
D.  Scopie  of  the  Review 

II.  Discussion  of  (Comments  and  Decisions 

A.  Review  of  Comments  (Includes  Table 
t — Five- Year  Review  of  Work  Relative 
Value  Units) 

B.  Discussion  of  Comments  by  Clinical 
Ar«'a 

1.  Integumentary  System 
2  Orthopaedic  Surgery 
i.  Otolaryngology  and  Maxillofecial 
Surgery 


4.  Podiatry 

5.  Cardiology  and  Interventional  Radiology 

6.  General  Surgery.  Colon  and  Rectal 
Surgery,  and  Gastroenterology 

7.  Urolo^ 

8.  Gynecology 

9.  Neurosurgery 

10.  Ophthalmology 

11.  Imaging 

12.  Cardiothoracic  and  Vascular  Surgery 

13.  Pathology  and  Laboratory  Procedures 

14.  Psychiatry 

15.  Other  Medical  and  Therapeutic 
Services 

16.  Speech/Language/Hearing 
C  Other  Comments 

1.  Evaluation  and  Management  Services 
(Includes  Table  2 — Evaluation  and 
Management  Codes;  Five- Year  Review — 
Proposed  Relative  Value  Units) 

2.  Review  of  Studies  by  Abt  Associates, 
Inc. 

3.  Pediatrics 

4.  Anesthesia 

5.  Codes  Without  Work  Relative  Value 
Units 

6.  Codes  Referred  to  the  Physicians' 
Current  Procedural  Terminology 
Editorial  Panel  (Includes  Table  3 — Codes 
Referred  to  the  Physicians'  Current 
PTOcedun]  Terminology  Editorial  Panel) 

7.  Potentially  Overvalued  Services 
D.  Other  Issues 

1.  Budget  Neutrality 

2.  Calculation  of  Practice  Expense  and 
Malpractice  Expense  Relative  Value 
Units 

3.  Impact  of  Work  Relative  Value  Unit 
Changes  for  Evaluation  and  Management 
Services  on  Work  Relative  Value  Units 
for  Global  Surgical  Services 

4.  Proposal  for  Future  Review 

5.  Nature  and  Format  of  Comments  on 
Work  Relative  Value  Units 

III.  Collection  of  Information  Requirements 

IV.  Response  to  Comments 

V.  Regulatory  Impact  Analysis 

A.  Regulatory  Flexibility  Act 

B.  Effects  on  Physician  Payments 

1.  Impact  Estimation  Methodology 

2.  Overall  Fee  Schedule  Impact 

3.  Sp)ecialty  Level  Effect  (Includes  Table 
4 — Five- Year  Review  Impact  on 
Medicare  Payments  by  Specialty) 

C.  Rural  Hospital  Impact  Statement 
Addendum — Codes  Subject  to  Comment 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we  refer  by 
acronym  in  this  proposed  notice,  we  are 
listing  these  acronyms  and  their 
correspKjnding  terms  in  alphabetical  order 
below: 

AMA  American  Medical  Association 
CPT  [ Physicians'!  Current  Procedural 

Terminology  [4th  Edition.  1996, 

copyrighted  by  the  American  Medical 

Association] 
HCFA  Health  Care  Financing  Administration 
HCPCS  HCFA  Common  Procedure  Coding 

System 
IWPUT  Intraservice  work  per  unit  time 
RUG  (American  Medical  Association 

Specialty  Society)  Relative  (Value) 

Update  Committee 
RVU  Relative  value  unit 


I.  Background 

A.  Legislative  Requirements 

The  Medicare  program  was 
established  in  1965  by  the  addition  of 
title  XVIII  to  the  Social  Security  Act  (the 
Act).  Since  January  1, 1992,  Medicare 
pays  for  physician  services  under 
section  1848  of  the  Act,  "Payment  for 
Physicians'  Services."  This  section 
contains  three  major  elements:  (1)  A  fee 
schedule  for  the  payment  of  physician 
services;  (2)  a  Medicare  volume 
performance  standard  for  the  rates  of 
increase  in  Medicare  expenditures  for 
physician  services;  and  (3)  limits  on  the 
amounts  that  nonparticipating 
physicians  can  charge  t)eneficiaries.  The 
Act  requires  that  payments  under  the 
fee  schedule  be  based  on  national 
uniform  relative  value  units  (RVUs) 
based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 

Section  1848(c)l2){B)(ii)(II)  of  the  Act 
provides  that  adjustments  in  RVUs 
because  of  changes  insulting  firom  a 
review  of  those  RVUs  may  not  cause 
total  physician  fee  schedule  payments 
to  differ  by  more  than  $20  million  from 
what  they  would  have  been  had  the 
adjustments  not  been  made.  If  this 
tolerance  is  exceeded,  we  must  make 
adjustments  to  preserve  budget 
neutrality. 

B.  Published  Changes  to  the  Physician 
Fee  Schedule 

We  published  a  final  rule  on 
November  25,  1991  (56  FR  59502)  to 
implement  section  1848  of  the  Act  by 
establishing  a  fee  schedule  for  physician 
services  furnished  on  or  after  January  1, 
1992.  In  the  November  1991  final  rule 
(56  FR  59511),  we  stated  our  intention 
to  update  RVUs  for  new  and  revised 
codes  in  the  American  Medical 
Association's  (AMA's)  Physicians' 
Current  Procedural  Terminology  (CPT) 
through  an  "interim  RVU"  process 
every  year.  The  updates  to  the  RVUs 
and  fee  schedule  policies  follow: 

•  September  15, 1992,  as  a  correction 
notice  for  the  1992  physician  fee 
schedule  (57  FR  42491). 

•  November  25, 1992.  as  a  final  notice 
with  comment  period  on  new  and 
revised  RVUs  only  for  the  1993 
physician  fee  schedule  (57  "FR  55914). 

•  June  7, 1993,  as  a  correction  notice 
for  the  1993  physician  fee  schedule  (58 
FR  31964). 

•  December  2,  1993.  as  a  final  rule 
with  comment  period  (58"  FR  63626) 
announcing  revised  payment  policies 
and  RVUs  for  1994.  (We  solicited 
comments  on  new  and  revised  RVUs 
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only.  There  were  two  correction  notices 
published  for  the  1994  physician  fee 
schedule  (July  15.  1994,  59  FR  36069) 
and  (August  4, 1994.  59  FR  39828).) 

•  December  8, 1994,  as  a  final  rule 
with  comment  period  (59  FR  63410)  to 
revise  the  geographic  adjustment  factor 
values,  fee  schedule  payment  areas,  and 
payment  policies  and  RVUs  for  1995. 
The  final  rule  also  discussed  the  process 
for  periodic  review  and  adjustment  of 
RVUs  not  less  frequently  than  every  5 
years  as  required  by  section 
1848(cl[2)(B)(i)  of  the  Act.  (There  were 
two  correction  notices  published  for  the 
1995  physician  fee  schedule  (January  3. 
1995,  60  FR  46)  and  (July  18,  1995,  60 
FR  36733).) 

•  December  8. 1995,  as  a  final  rule 
with  comment  period  (60  FR  63124)  to 
revise  various  policies  affecting 
payment  for  physician  services 
including  Medicare  payment  for 
physician  services  in  teaching  settings, 
the  RVUs  for  certain  existing  procedure 
codes,  and  to  establish  interim  RVUs  for 
new  and  revised  procedure  codes.  The 
rule  also  included  the  final  revised  1996 
geMraphic  practice  cost  indices. 

Tnis  proposed  notice  updates 
information  in  the  final  Federal  Register 
documents  listed  above.  It  discusses 
changes  to  work  RVUs  affecting 
payment  for  physician  services.  Section 
1848(c)(2)(B)(i)  of  the  Act  requires  that 
we  review  all  work  RVUs  no  less  often 
than  every  5  years.  Since  we 
implemented  the  physician  fee  schedule 
effective  for  services  furnished 
beginning  January  1, 1992,  we  have 
initiated  the  5-year  review  of  work 
RVUs  that  will  be  effective  for  services 
furnished  beginning  January  1,  1997. 

C.  Summary  of  the  Development  of 
Physician  Work  Relative  Value  Units 

Development  of  the  concepts  and 
methodology  underlying  the  physician 
fee  schedule  has  been  under  way  for  a 
number  of  years.  Based  on 
Congressictfial  mandates  contained  in 
the  Consolidated  Omnibus  Budget 
Reconcihation  Act  of  1985  (Public  Law 
99-272),  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Public  Law 
99-509),  and  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (PubUc  Law 
100-203),  we  l)egan  our  effort  to 
develop  a  physician  fee  schedule  based 
on  a  relative  value  scale.  We  were 
assisted  in  this  task  by  a  number  of 
experts  inside  and  outside  of 
goverrmient,  including  the  research 
team  at  the  Harvard  University  School 
of  Public  Health.  The  Harvard  research 
team  produced  "A  National  Study  of 
Resource-Based  Relative  Value  Scales 
for  Physician  Services"  (September 
1988)  and  "A  National  Study  of 


Resource-Based  Relative  Value  Scales 
for  Physician  Services  Phase  U" 
(November  1990)  under  a  cooperative 
agreement  with  us.  Harvard's  Phase  III 
final  report  was  completed  in  December 
of  1991. 

A  model  fee  schedule  was  published 
on  September  4, 1990  as  part  of  a  notice 
with  comment  period  (55  FR  36178). 
The  addenda  to  the  model  fee  schedule 
notice  provided  preliminary  estimates 
of  the  RVUs  associated  with  the 
approximately  1 ,400  services  studied  as 
part  of  the  Harvard  Phase  I  study.  We 
provided  a  60-day  public  comment 
period;  comments  received  were 
considered  carefully  and  were  helpful  to 
us  in  developing  the  proposed  rule  that 
was  published  in  the  Federal  Register 
on  June  5,  1991  (56  FR  25792). 

Based  primarily  on  Phase  II  and  some 
of  Phase  III  of  the  Harvard  study,  the 
proposed  rule  contained  RVUs  for  more 
than  4.000  services  representing  about 
85  percent  of  Medicare  payments.  In 
Phase  II,  15  additional  medical  and 
surgical  specialties  were  studied  that 
were  not  studied  in  Phase  1.  In  addition, 
seven  Phase  I  specialties  were  restudied. 
with  four  of  these  restudies  fimded  by 
the  specialty  societies.  Not  only  did 
Phase  n  almost  triple  the  number  of 
services  for  which  RVUs  had  been 
produced,  but  it  refined  the  RVUs  for 
many  of  the  original  1 AOO  services. 

The  final  rule  published  on  November 
25,  1991  (56  FR  59502)  was  based 
primarily  on  Phases  11  and  III  of  the 
Harvard  study,  which  produced  RVUs 
for  ail  but  about  400  of  the  remaining 
Medicare-covered  services  that  required 
work  RVUs.  In  Phase  III,  most  of  the 
extrapolated  Phases  1  and  II  RVUs  were 
replaced  by  RVUs  that  were  generated 
by  a  small  group  survey  process,  and 
.niany  preservice  and  postservice  work 
estimates  for  Phases  I  and  D  work  RVUs 
were  revised.  A  few  early  Phase  III 
results  were  available  for  inclusion  in 
the  proposed  rule;  additional  Phase  III 
results  were  provided  to  us  in 
instalhnents  throughout  1991.  We 
developed  RVUs  for  roughly  400 
services  that  had  not  been  surveyed  by 
Harvard  (generally  low  volume  services 
or  nonphysician  services  or  ser\'ices  that 
were  extrapolated  by  Harvard). 
Physician  work  RVUs  were  reviewed 
and  developed  by  carrier  medical 
directors,  initially  through  a  survey 
conducted  by  mail  and  subsequently 
through  group  meetings  to  refine  the 
product  of  the  sur\'ey  process.  Through 
a  consensus  or  Delphi-type  process, 
carrier  medical  directors  rated  physician 
work  for  the  remairung  services.  In 
addition,  a  number  of  physician  work 
RVUs  were  refined  based  on 
information  provided  as  part  of  the 
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comment  process  on  the  June  5.  1991 
proposed  rule. 

The  AMA  Specialty  Society  Relative 
Value  Update  Committee  (RUC)  was 
formed  in  November  1991  and  grew  out 
of  a  series  of  discussions  between  the 
AMA  and  the  major  national  medical 
specialty  so<:ieties.  The  RUC  is 
comprised  of  26  members;  22  are 
representatives  of  major  spet:ialty 
societies.  The  remaining  members 
represent  the  AMA,  the  American 
Osteopathic  Association,  and  the  CPT 
Editorial  Panel.  The  work  of  the  RUC  is 
supported  by  the  RUC  Advisory 
Committee  made  up  of  representatives 
of  65  specialty  soi.ieties  in  the  AMAs 
House  of  Delegates. 

The  RUC  currently  makes 
recommendations  to  us  on  the 
assignment  of  RVUs  for  new  and  revised 
CPT  codes.  As  we  discussed  in  our 
December  8,  1994  final  rule  with 
comment  period,  we  shared  comments 
we  received  on  the  1995  work  RVUs 
with  the  kUC  (59  FR  63453).  However, 
we  retained  the  responsibility  for 
analyzing  the  comments  and  developing 
this  proposed  notice. 

D.  Scope  of  thtf  Review 

We  initiated  the  5-year  review  by 
soliciting  public  comments  on  all  work 
RVUs  for  approximately  7.000  CPT/ 
HCPCS  (HCFA  Common  Procedure 
Coding  System)  codes  published  in  our 
December  8,  1994  final  rule  (59  FR 
63410).  We  reviewed  all  timely 
comments  received  during  the  comment 
period  for  our  December  8,  1994  final 
rule.  We  excluded  two  ma)or  areas  of 
comments  from  the  5-year  review.  The 
first  excluded  area  was  comments  that 
addressed  work  RVUs  that  were 
considered  interim  for  1995.  We 
considered  these  comments  as  a  part  of 
our  annual  review  pro<:ess.  the  results  of 
which  we  published  in  the  De<:ember  8, 
1995  final  rule  (60  FR  63  J  24).  The 
second  major  area  we  excluded  was 
comments  that  addressed  practice 
expense  and  malpractice  expense  RVUs. 
As  we  stated  in  the  De<:ember  8,  1994 
final  rule  (59  FR  63454),  the  scope  of  the 
5-year  pjview  is  limited  to  work  RVUs. 

Three  specialty  soi.ieties  (the 
American  Academy  of  Orthopaedic 
Surgeons,  the  American  Society  of 
Anesthesiologists,  and  the  .American 
Academy  of  Otolaryngology  -  Head  and 
Neck  Surgery,  Inc.)  submitted  studies 
conducted  for  them  by  Abt  Associates, 
Inc..  which  spanned  all  of  the  more  than 
2,000  codes  used  by  physicians  in  those 
specialties.  We  referred  these  studies  to 
the  RUC.  The  American  Academy  of 
Pediatrics  submitted  conmients 
asserting  that  the  physician  work 
involved  in  furnishing  480  services  to 


pediatric  patients  is  different  than  the 
physician  work  involved  in  furnishing 
the  same  services  to  adult  patients. 
After  a  preliminary  screening,  we 
referred  approximately  3,500  codes  to 
the  RUC  for  its  review.  The  codes 
included  those  found  in  public 
comments  (700  codes),  the  American 
Academy  of  Pediatrics —  comments  (480 
codes):  three  special  studies  by  Abt 
Associates,  Inc.  (about  2.000  codes):  and 
those  we  identified  as  potentially 
misvalued  (300  codes). 

II.  Discussion  orCoimnents  and 
Decisions 

A.  Review  of  Comments 

During  the  comment  period  for  our 
December  8. 1994  final  rule  (59  FR 
63410),  we  received  more  than  500 
public  comments  on  approximately 
1,100  codes.  After  review  by  our 
medical  staff,  we  forwarded  comments 
on  approximately  700  codes  for 
consideration  by  the  RUC.  Comments 
that  we  did  not  forward  are  listed  in 
Table  1  and  are  identified  by  a  code  that 
explains  our  rejection  of  the  comment. 
In  addition,  we  forwarded  comments  on 
approximately  300  codes  identified  by 
us  as  potentially  misvalued. 

Comments  that  we  did  not  refer  to  the 
RUC  generally  fall  into  several 
categories: 

•  Comments  that  do  not  pertain  to 
work  RVUs  or  that  are  not  sufficiently 
descriptive  to  be  helpful  in 
understanding  why  the  existing  RVUs 
are  incorrect. 

•  Comments  on  services  for  which  we 
have  not  assigned  work  RVUs  because 
we  have  determined  that  the  codes  do 
not  represent  physician  services  or,  in  a 
few  instances.  l)ecause  they  represent 
either  "bundled"  or  noncovered 
services. 

•  Comments  that  are  similar  to,  or 
duplicate,  other  comments  which  we 
referred  to  the  RUC. 

The  process  for  evaluating  codes 
included  in  the  5-year  review  involved 
the  same  basic  methodology  as  the 
process  for  the  annual  physician  fee 
schedule  update,  with  some  important 
changes.  Because  the  5-year  review 
involved  evaluating  the  physician  work 
of  established  codes  with  established 
work  RVUs,  we  needed  com{)elling 
arguments  to  support  changes  in  the 
assignment  of  work  RVUs.  To  gather 
evidence  to  support  these  arguments,  in 
addition  to  comparing  the  total 
physician  work  involved  in  the  services 
under  review  to  key  reference  services, 
we  asked  commenters  to  provide  a 
detailed  comparison  of  the  preservice. 
intraservice,  and  postservice  time 
involved  in  the  key  reference  services 


selected.  For  this  purpose,  for  surgical 
procedures,  we  further  divided 
postservice  time  into  time  on  the  day  of 
the  procedure,  time  in  the  intensive  care 
unit,  hospital  visits,  and  office  or  other 
outpatient  visits  following  discharge. 

We  also  requested  comments 
regarding  other  elements  of  physician 
work,  in  addition  to  time,  and  the  extent 
to  which  the  service  had  changed  over 
the  last  5  years.  We  considered  the 
commenters'  statements  regarding  the 
complexity  of  each  nontemporal 
component  for  the  services  under 
review  and  the  services  used  as  key 
references.  The  nontemporal 
components  of  work  are  the  physician's 
mental  effort  and  judgment,  technical 
skill  and  physical  effort,  and  stress 
resulting  from  the  risk  of  mortality  or 
iatrogenic  harm  to  the  patient.  We  also 
considered  whether  the  service  had 
changed  over  the  fwst  5  years  as  the 
result  of  one  of  the  following 
conditions:  new  technology  that  had 
become  more  familiar  to  physicians,  the 
service  having  been  furnished  to 
patients  who  had  more  or  less  complex 
medical  conditions,  or  a  change  in  the 
site  where  the  service  had  usually  been 
furnished. 

The  public  comments  addressed 
many  CPT  codes  for  evaluation  and 
management  services.  Because  we 
introduced  the  new  codes  for  these 
services  simultaneously  with  the 
Medicare  physician  fee  schedule  in 
1992  and  because  we  have  not  revised 
them  during  the  annual  update  process, 
their  inclusion  in  the  5-year  review 
presents  the  first  opportunity  for 
evaluating  their  relative  physician  work. 
In  the  public  comments  addressing 
these  services,  the  major  primary  care 
specialty  societies  stated  that  the 
services  had  become  more  difficult  than 
they  were  when  the  original  Harvard 
resource-based  relative  value  scale 
surveys  were  conducted  in  the  late 
1980's,  due  to  factors  such  as  decreasing 
lengths  of  hospital  stay,  increasing 
complexity  of  patients  in  inpatient  and 
outpatient  settings,  documentation  and 
case  management  requirements,  and  a 
better  educated  patient  population  that 
expects  more  information  from 
physicians. 

For  more  than  1,000  codes  included 
in  the  5-year  review,  we  divided  the 
CPT  codes  into  clinical  groups  and 
another  group  containing  all  the  codes 
identified  by  the  RUC  as  potentially 
overvalued  services.  (Additional  codes 
from  the  Abt  Associates,  Inc.  studies 
and  from  the  American  Academy  of 
Pediatrics'  comments  are  discussed  in 
sections  II.C.2.  and  II.C.3.  of  this  notice, 
respectively.)  In  addition,  the  AMA  is 
submitting  approximately  65  CPT  codes 


to  its  CPT  Editorial  Panel.  The  RUC  was 
unable  to  recommend  work  RVUs  for 
these  codes  because  the  services  were 
not  clearly  described  or  could  vary 
widely  from  patient  to  patient.  We  will 
address  these  codes  in  a  future  annual 
update  of  the  physician  fee  schedule. 
The  following  is  a  categorization  of  our 
decisions  and  how  they  relate  to  the 
comments  received  from  the  public 
(including  medical  specialty  societies) 
and  the  RUC: 

•  For  28  percent  of  the  codes,  we  are 
proposing  to  increase  the  work  RVUs. 

•  For  61  percent  of  the  codes,  we  are 
proposing  to  maintain  the  current  work 
RVUs.  We  are  also  proposing  to 
maintain  the  values  for  the  anesthesia 
codes. 

•  For  11  percent  of  the  codes,  we  are 
proposing  to  decrease  the  work  RVUs. 

Our  proposed  work  RVUs  agree  with 
the  RUC  reconmiendations  for  93 
percent  of  the  codes.  Table  1— Five- Year 
Review  of  Work  Relative  Value  Units 

Table  1  lists  the  codes  reviewed 
during  the  5-year  review.  This  table 
includes  the  following  information: 

•  CPT/HCPCS  (HCFA  Common 
Procedure  Coding  System)  code.  This  is 
the  CPT  or  alphanumeric  HCPCS  code 
for  a  service. 

•  Modifier.  A  modifier  -26  is  shown  if 
the  work  RVUs  represent  the 
professional  component  of  the  service. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 
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•  J995ivorJf/?VT/s.  The  work  RVUs 
that  appeared  in  the  December  8, 1994 
final  rule  are  shown  for  each  reviewed 
code. 

•  Requested  work  RVUs.  This  column 
identifies  the  work  RVUs  requested  by 
commenters.  We  received  more  than 
one  comment  on  some  codes,  and,  in  a 
few  of  these  cases,  the  commenters 
requested  different  RVUs.  If  the 
comment  was  sent  to  the  RUC,  the  table 
lists  the  RVUs  sent  to  the  RUC.  The 
letters  "CPT"  indicate  that  the 
commenter  requested  that  the  code  be 
referred  to  the  CPT  Editorial  Panel.  For 
some  codes,  we  received  no  specific 
RVU  recommendations.  Some  of  these 
codes  are  included  in  the  review 
l)ecause  of  rank  order  anomaly  issues 
within  a  family  of  codes.  An  asterisk 
indicates  a  code  identified  by  the  RUC 
as  potentially  overvalued.  The  RVUs 
shown  have  not  been  adjusted  for 
budget  neutrality. 

•  RUC  recommendation.  This  colimm 
identifies  the  work  RVUs  recommended 
by  the  RUC.  A  letter  in  this  column 
indicates  that  the  comment  was  rejected 
and  not  sent  to  the  RUC.  An  "A" 
indicates  that  the  comment  was  covered 
by  another  comment.  A  "B"  indicates 
that  the  comment  was  not  helpful.  A 
"C"  indicates  that  no  change  was 
requested.  A  "D"  indicates  a 
misinterpretation  of  the  code.  An  "E" 
indicates  that  the  comment  was 
withdrawn  by  the  commenter.  The 
letters  "CPT"  indicate  that  the  RUC  has 


« 

referred  this  code  to  the  CPT  Editorial 
Panel  for  further  clarification.  A  "Z" 
indicates  that  these  services  have  no 
physician  work  and  were  not  subfect  to 
the  5-year  review.  For  a  general 
discussion  of  these  codes,  see  section 
II.C.5.  (codes  v^thout  work  relative 
value  units).  The  letters  "PCS"  indicate 
that  the  code  is  potentially  overvalued. 

•  HCFA  Decision.  This  column 
indicates  whether  we  agreed  with  the 
RUC  recomroendatirai  ("agreed");  we 
are  proposing  wmk  RVUs  that  are 
higher  than  the  RUC  recommendation 
("increased");  or  we  are  proposing  work 
RVUs  that  are  less  than  the  RUC 
recommendation  ("decreased").  Codes 
for  which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 
greater  detail  following  Table  1.  An  (a) 
in  this  column  indicates  that  in  the 
absence  of  a  RUC  recommendation  we 
are  proposing  to  maintain  the  present 
work  RVUs.  A  (b)  in  this  colimin 
indicates  that  this  code  is  being 
considered  in  the  1996  refinement 
process. 

•  Proposed  work  RVUs.  This  column 
contains  the  proposed  RVUs  for 
physician  woik.  The  absence  of 
proposed  work  RVUs  indicates  that 
comments  on  these  codes  were  rejected 
or  withdrawn  and  the  worit  RVUs  for 
these  codes  are  not  changing  as  a  result 
of  the  5-year  review.  The  work  RVUs 
shown  have  not  been  adjusted  for 
budget  neutrality. 
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Table 

1 

' 

Five -Year  Review 

of  Work 

Relative  Value  Onlts 

CPT/HCPCS 

1995 

requested 

RUC 

HCPA 

Proposed 

cod.' 

Nod    Oeacription 

work  RVD 

work  RVOa 

Rec 

Decision 

RVDa 

A2000 

Chiropractor  aanlp  of   spina 

0.45 

0.87 

CPT" 

<a) 

0.4S 

MOlOl 

Cutting  or  reaoval  of   coma 

0.37 

0.56 

0.45 

Decreased 

0.37 

10040 

Acne   aurgery 

1.34 

0.80 

0.80 

Agreed 

0.80 

lOOCl 

Drainage  of   skin  abaceaa 

2.48 

2.24 

2.34 

Aigreed 

2.24 

10080 

Drainage  of  pilonidal  cyst 

1.63 

1.13 

1.13 

Agreed 

1.13 

10140 

Drainage  of  heaatoiM/f iuld 

1.48 

Decrcaae 

1.48 

Agreed 

1.48 

11000 

Surgical   cleansing  of   skin 

0.91 

0.4S 

0.60 

Agreed 

0.60 

11001- 

Additional   cleansing  of   skin 

0.45 

0.33 

0.30 

Agreed 

0.30 

11043 

Cleansing  of  tissue/auscle 

1.83 

S.33 

CPT 

(a) 

l.N 

11044 

Cleansing   tiasue/auacle/bone 

2.28 

8.93 

CPT 

(a) 

a.M 

11100 

Biopsy  of   skin   lesion 

0.81 

B 

11101 

Biopsy,   each  added  lesion 

0.41 

0.65 

0.41 

Agrewl 

0.41 

11300 

Shave   skin  lesion 

O.Sl 

0.43 

0.51 

Agreed 

O.Bl 

11301 

Shave   skin   lesion 

0.8S 

0.64 

0.85 

Agreed 

0.85 

11302 

Shave  skin   lesion 

1.05 

0.78 

l.OS 

Agreed 

1.05 

11303 

Shave   skin   lesion 

1.24 

0.94 

1.34 

Agreed 

1.34 

11305 

Shave   skin    lesion 

0.67 

O.Sl 

0.67 

Agreed 

0.67 

11306 

Shave   skin   lesion 

0.99 

0.74 

0.99 

Agreed 

0.99 

11307 

Shave   skin   lesion 

1.14 

0.86 

1.14 

Agreed 

1.14 

11308 

Shave   skin   lesion 

1.41 

1.06 

1.41 

Agreed 

1.41 

11310 

Shave   skin   lesion 

0.73 

0.55 

0.73 

Agreed 

0.73 

11311 

Shave  skin   lesion 

1.05 

0.78 

1.05 

Agreed 

l.OS 

11312 

Shave  skin   lesion 

1.30 

0.91 

1.20 

Agreed 

1.20 

11313 

Shave   skin   lesion 

l.«2 

1.33 

1.63 

Agreed 

1.92 

11441 

Reaoval   of   skin   lesion 

1.5C 

Decrease 

1.56 

Agreed 

l.SC 

11710 

Scraping   of    1-5    nails 

0.32 

0.28 

CPT 

(a-) 

0.33 

11711 

Scraping  of   aoditional   nails 

0.20 

0.23 

CPT 

(a) 

0.20 

11731 

Reaoval  of   second  nail   plate 

0.55 

0.57 

0.57 

Agreed 

0.57 

11732 

Remove  additional    nail    plate 

0.38 

0.57 

0.57 

Agreed 

0.57 

11750 

Reaoval   of   nail   bed 

1.66 

2.12 

1.66 

Agreed 

1.66 

11752 

Reaove    nail    bed/finger   tip 

2.37 

4.84 

2.37 

Agreed 

2.37 

H7S0 

Reconstruction  of  nail  bed 

1.53 

2.35 

B 

117S2 

Reconstruction  of   nail   bed 

2.84 

4.73 

2.84 

Agreed 

2.84 

11901 

Added   skin   lesion   injections 

0.80 

1.34 

0.80 

Agreed 

0.80 

11960 

Insert   tissue  expander (s) 

6.04 

16.00 

8.00 

Agreed 

8.00 

11971 

Reaove   tissue   expander (a) 

1.51 

3.60 

CPT 

(a) 

1.51 

13131 

Repair   of    tiound  or    lesion 

3.74 

Increaae 

3.74 

Agreed 

3.74 

13132 

Repair  of   wound  or   lesion 

4.21 

4.32 

5.75 

Agreed 

5.75 

13150 

Repair   of    wound  or   lesion 

3.76 

Increase 

3.76 

Agreed 

3.76 

13151 

Repair  of   wound  or   lesion 

4.40 

Increase 

4.40 

Agreed 

4.40 

13160 

Late   closure   of    wound 

9.53 

Increase 

9.53 

Agreed 

9.53 

13300 

Repair  of   wound  or   lesion 

5.11 

Increase 

CPT 

(a) 

5.11 

14300 

Skin   tissue    rearrangeaent 

10.76 

CPT 

ClT 

(a) 

10.76 

15000 

Skin  graft    procedure 

1.95 

4.02 

CPT 

(a) 

1    95 

15100 

Skin   split   graft    procedure 

8.05 

Increase 

B 

15101 

Skin   split   graft   procedure 

1.72 

2.68 

CPT 

(a) 

1.72 

15120 

Skin  split   graft   procedure 

9.14 

Increase 

A 

15121 

Skin  split  graft  procedure 

2.67 

3.05 

CPT 

(a) 

2.67 

15201 

Skin   full   graft    procedure 

1.32 

2.49 

CPT 

(a) 

1.32 

15221 

Skin    full   graft   procedure 

1.19 

2.47 

CPT 

(a) 

1.19 

15241 

Skin   full   graft   procedure 

1.86 

2.77 

CPT 

(a) 

1.86 

15361 

Skin   full    graft    procedure 

2.23 

3    19 

CPT 

(a) 

2.23 

15570 

Porn  skin  pedicle   flap 

3.75 

9.00 

8.39    Decreased 

3.75 

1SS72 

Pora  akin  pedicle    flap 

3.80 

11.00 

8.59    Decreased 

3.80 

15574 

Pora  skin   pedicle    flap 

3.85 

9.00 

8.79    Decreased 

3.85 

15576 

Pora   skin  pedicle    flap 

4.27 

Increase 

7 . 85    Decreased 

4.27 

1    Ml    C 

PT  codes   iuid  descriptors  copyright   1995 

American 

Medlca 

il  Association.                                             1 

2  Although  A2000    is   presently  a  HCPCS 

code,    a 

request   for  a  CPT  code   is  presently                                 | 

pending 

• 

• 
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Table  1 
Five-Year  Review  of  Work  Relative  Value  Units 


CPT/HCPCS 

Code^    Nod  Description 


Attach  akin  pedicle  graft 
Huscle-skin  graft,  head/neck 
Huscle-skin  graft,  trunk 
Muscle-skin  graft,  ara 
Muscle-akin  graft,  leg      ^ 
Microvascular  flap  graft 
Reaove  thigh  pressure  sore 
Initial  treataent  of  burn (8) 
Incision  of  bum  scab 
Destroy  benign/preaal  lesion 
Destruction  of  add'l  lesions 
Destruction  of  add'l  lesions 
Destruction  akin  lesicn(s) 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Chew>surgery  of  skin  lesion 
2nd  stage  cheaosurgery 
3rd  stage  cheaoeurgery 
Pollowup  skin  lesion  therapy 
Reaoval  of  breast  lesion 
Reaoval  of  breast  tissue 
Reaoval  of  breast  tissue 
Reaoval  of  breast 
Reduction  of  large  breast 
Enlarge  breast  with  iaplant 
Breast  reconstruction 
Breast  reconstruction 
Breast  reconstruction 
Breast  reconstruction 
Reaoval  of  breast  capsule 
Bone  biopsy,  trocar/needle 
Drain/inject  joint/bursa 
Application  of  head  brace 
Resection  of  facial  tuaor 
Bxclslon  of  bone,  lower  jaw 
Reaoval  of  face  bone  lesion 
Reaove  exostosis,  aandible 
Reaove  exostosis,  aaxilla 
Reaoval  of  jaw  bone  lesion 
Interdental  flxaticm 
Augaentation  lower  jaw  bone 
Reconstruct  aidface,  lefort 
Reconstruct  orbit /forehead 
Reconstruction  of  aidface 
Reconstruct  lower  jaw  bone 
Reconstruction  o£  jaw  joint 
Augaentation  cheek  bone 
Treataent  of  nose  fracture 
Repair  of  nose  fracture 
Repair  nasoethaold  fracture 
Repair  nasoethaold  fracture 
Repair  craniofacial  fracture 
Treat  lower  jaw  fracture 
Repair  lower  jaw  fracture 
Reset  dislocated  jaw 


1995 

requested 

ROC 

acPA 

Propoaed 

work  RVD 

work  RVOs 

Rm: 

Decision 

RVOs 

3.30 

11.33 

9.00 

Decreased 

5.40 

13.10 

14.00 

16.52 

Agreed 

16.53 

16.52 

Increase 

B 

15.36 

13.50 

15.26 

Agreed 

15.36 

10.07 

14.50 

16.52 

Agreed 

16.53 

38.33 

41.68 

CPT 

(a) 

28.33 

13.89 

15.49 

13.89 

Agreed 

13.89 

0.89 

Decrease 

0.89 

Agreed 

0.89 

4.53 

Increase 

4.53 

Agreed 

4.53 

0.64 

Decrease 

0.64 

Decreaaed 

0.36 

0.19 

Decrease 

0.19 

Decreased 

0.14 

0.19 

Decrease 

0.19 

Decreased 

0    14 

1.01 

Increase 

B 

0.76 

Increase 

B 

4.54 

3.37 

4.S4 

Agreed 

4.54 

9.06 

5.06 

9.06 

Agreed 

9.06 

13.10 

7.10 

13.10 

Agreed 

13.10 

7.60 

12. 30* 

7.60 

Agreed 

7.60 

3.85 

6.10 

B 

3.85 

6.10 

B 

3.85 

6.10 

B 

4.84 

5.66 

5.35 

Agreed 

5.35 

4.90 

4.85 

4.85 

Agreed 

4.85 

6.65 

5.74 

5.75 

Agreed 

5.75 

8.15 

8.09 

8.09 

Agreed 

8    09 

11.08 

Increase 

15.00 

Ai9i'CC<l 

15.00 

8.05 

10.64 

8.05 

Agreed 

8.05 

8.21 

10.16 

8.52 

Agread 

8.52 

16.72 

B 

17.82 

• 

37.60 

• 

8.84 

• 

1.87 

Increase 

1.87 

Agreed 

1.87 

0.79 

1.05 

B 

4.27 

2.84 

8 

4.94 

• 

4.94 

Agreed 

4.94 

5.03 

8.98 

8.92 

Decreased 

5.03 

7.05 

Decrease 

6.04 

Agreed 

6    04 

2.01 

5.30 

3.14 

Agreed 

3.14 

4.27 

3    14 

Agreed 

3.14 

5.03 

7.08 

6.04 

Agreed 

6.04 

5.03 

5.20 

5.03 

Agreed 

5.03 

6.22 

10.50 

6.22 

Agreed 

6.22 

34.41 

45.00 

24.41 

Agreed 

24.41 

32.21 

B 

21.47 

20.30 

21.47 

Agreed 

21.47 

18.81 

19. CO 

18.81 

Agreed 

18.81 

•          18.98 

21.15 

18.98 

Agreed 

18.98 

12.10 

10.50 

12.10 

Agreed 

12    10 

1.82 

3.00 

1.82 

Agreed 

1.82 

5.03 

10.00 

5.03 

Agreed 

5    03 

6.04 

12.00 

6.04 

Agreed 

6.04 

7.56 

16.00 

7.56 

Agreed 

7.S6 

16.12 

30.00 

16.12 

Agreed 

16-12 

5.18 

9.50 

5.18 

Agreed 

5    18 

9.15 

11.06 

9.15 

Agreed 

9.16 

3.73 

5.50 

3.73 

Agreed 

3.73 

1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association. 
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Table   1 
Five -Year  Review  of  Work  Relative  Value  Units 


CPT/HCPCS 
Coda' 


Mod  Deacriptlon 


21550 

31filO 

219J0 

332L0 

33315 

23327 

33554 

33558 

33610 

23613 

23BO0 

33803 

22813 

22840 

22842 

22845 

22S49 

3385S 

22900 

23065 

23222 

2)395 

23420 

33466 

23473 

23615 

23803 

33920 

24102 

24363 

24435 

24515 

24546 

2S065 

25107 

25111 

25115 

35420 

25440 

25446 

25575 

25628 

25810 

26010 

26123 

26356 

26442 

26449 

26531 

26992 

27001 

27003 

27006 

27040 

27049 

27052 

27076 


Biopsy  o(  neck/ciwac 
Partial  reaoval  of  rib 
Reiaove  lea  Ion,  back  or  flank 
Revlaion  of  neck  apine 
Traac  apine  fraccurc 
Repair  chorax  apln*  fracture 
Neck  apine  fuaion 
Luabar  apine  fuaion 
Tliorax  apine  fuaion 
Luabar  apine  fuaion 
Puai(»i  of  apine 
Puaion  of  apine 
Puaion  of  apine 
Inaert  apine  fixation  device 
Inaert  apine  fixation  device 
Inaert  apine  fixation  device 
Reinaert  apinal  fixation 
Reaove  apine  fixation  device 
Reserve  abdominal  wall  leaion 
Biopsy  ahouider  tiaauea 
Partial  reaoval  of  huaerua 
Nuacle  tranafer, shoulder/ana 
Repair  of  shoulder 
Repair  ahouider  capaule 
Reconatruct  ahouider  joint 
Repair  huaerua  fracture 
Pusion  of  ahouider  joint 
Aaputation  at  ahouider  joint 
Reiaove  elbow  joint  lining 
Replace  elbow  joint 
Repair  hioKrus  with  graft 
Repair  huaerua  fracture 
Repair  huaerua  fracture 
Biopay  foreara  aoft  tissues 
Reaove  wrist  joint  cartilage 
Reaove  wriat  tendon  leaion 
Reaove  wriat/f oreara  leaion 
Repair/graft  radius  fc  ulna 
Repair/graft  wrist  bone 
Hrlst  replaceaent 
Repair  fracture  radiua/ulna 
Repair  wriat  bone  fracture 
Fusion/graft  of  wriat  joint 
Drainage  of  finger  abscess 
Release  pala  contracture 
Repair  finger /hand  tendon 
Releaae  pala  fc  finger  tendon 
Release  foreara/hand  tendon 
Revise  knuckle  with  iaplant 
Drainage  of  bone  lesion 
Incision  of  hip  tendon 
Inciaion  of  hip  tendon 
tncialon  of  hip  tendona 
Biopsy  of  soft  tissues 
Reaove  tuaor,  hip/pelvis 
Biopsy  of  hip  joint 
Bxtenaive  hip  surgery 


1995 

requested 

Rtx: 

HCFA 

work  RVU 

work  RVOs 

Rec 

Declsioi 

3.01 

B 

t.M 

18.51 

13. C6 

Agreed 

6.SS 

4.83 

4.82 

Agreed 

33.51 

19.76 

CPT 

(b) 

8.36 

6.05 

CPT 

(b) 

17. 5S 

8.14 

CPT 

(b) 

18.14 

8.03 

CPT 

(b) 

33.12 

14.68 

CPT 

(b) 

15.11 

30.47 

CPT 

(b) 

33.35 

13.33 

CPT 

(b) 

16.92 

19.08 

CPT 

(b) 

31.31 

34.  SS 

CPT 

(b) 

37.20 

30.89 

CPT 

(b) 

12.54 

18.00 

CPT 

(b) 

14.43 

8.37 

CPT 

(b) 

13.48 

16.00 

CPT 

(b) 

13.86 

17.55 

17.55 

Agreed 

9.10 

14.11 

14.11 

Agreed 

6.56 

5.13 

5.13 

Agreed 

3.34 

B 

16.64 

35.26 

22.78 

Agreed 

13.43 

Increase 

16.00 

Agreed 

13  60 

Increase 

12.60 

Agreed 

13.65 

Increase 

13.65 

Agreed 

16.09 

33.03 

16.09 

Agreed 

8.38 

Increase 

6.38 

Agreed 

14.67 

Increase 

15.63 

Agreed 

13.60 

Increase 

13.60 

Agreed 

7.57 

9.53 

B 

17.66 

33.91 

17.66 

Agreed 

13.19 

Increase 

13.19 

Agreed 

10.93 

13.93 

B 

14.66 

Increaae 

14.66 

Agreed 

3.39 

• 

1.94 

Agreed 

5.89 

Increase 

5.89 

Agreed 

3.24 

4.23 

B 

6.26 

Increase 

8.00 

Agreed 

15.34 

19.50 

15.34 

Agreed 

9.95 

13.10 

B 

15.53 

21.97 

15.53 

Agreed 

9.47 

Increaae 

9.47 

Agreed 

7.81 

Increase 

7.81 

Agreed 

9.79 

14.57 

9.79 

Agreed 

1.49 

Decrease 

1.49 

Agreed 

8  64 

8.68 

8.64 

Agreed 

7.05 

8.82 

7.05 

Agreed 

6.10 

Increase 

7.45 

Agreed 

6.39 

Increase 

6.39 

Agreed 

7.57 

10.46 

7.57 

Agreed 

13.97 

• 

12.30 

Agreed 

7.70 

• 

6.50 

Agreed 

6.53 

6.62 

Agreed 

9.50 

* 

9.00 

Agreed 

3.36 

* 

3.71 

Agreed 

13.53 

Increase 

13.53 

Agreed 

5.45 

Increase 

5.45 

Agreed 

17.93 

Increase 

30.33 

Agreed 

Proposed 


1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  AsBOciation 
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Table  1 
Pive-Year  Review  of  Work  Relative  Value  Oiiita 


CPT/BCPCS 

Code^    Mod  Description 


1»»S 

ifOric  KVU 


requested 
work  RVDs 


ROC 
kec 


BCPA 

Deciaian 


Heeoval  of  hip  prostheala 
Tocal  hip  replaceaent 
Revise  hip  joint  replaceaent 
Revise  hip  joint  replaceiwnt 
Revise  hip  joint  replaceaent 
Incision  of  hip  booe 
Revision  of  hip  bene 
Inclsloo  of  hip  bones 
Revision  of  hip  bones 
Repair  slipped  epiphysis 
Treat  hip  fracture (s) 
Treat  hip  fracture (s) 
Repair  of  thigh  fracture 
Treat  hip  dislocation 
Repair  of  hip  dislocation 
Treataent  of  hip  dislocation 
Treataent  of  hip  dia location 
Pusion  of  hip  joint 
Fuaion  of  hip  joint 
Biopsy  thigh  soft  tissues 
Reaove  tuaor,  thigh/knee 
Extensive  leg  sturgery 
Lengthening  of  thigh  tendons 
Trsnsplanta  of  thigh  tendons 
Reconstruction,  knee 
Reconstruction,  knee 
Incision  of  knee  joint 
Raallgnaent  of  thigh  booe 
Realignaent  of  knee 
Revise  knee  joint  replace 
Revise  knee  Joint  replace 
Reaoval  of  knee  prosthesis 
Repair  of  thigh  fracture 
Treataent  of  thigh  fracture 
Repair  of  knee  fracture 
Treat  knee  dislocation 
Puaion  of  knee 
Treat  lower  leg  bone  lesion 
Revision  of  lower  leg  tendon 
Reslignaent  of  lower  leg 
Repair/graft  of  tibia 
Repair  of  lower  leg 
Repair  of  tibia  fracture 
Treat  lower  leg  fracture 
Treat  lower  leg  fracture 
Pusion  of  ankle  joint 
Decoapression  of  leg 
Treataent  of  foot  infection 
Incision  of  toe  tendon 
Excision  of  foot  lesion 
Reaoval  of  foot  lesion 
Part  reaoval  of  aetatarsal 
Reaoval  of  aetataraal  heada 
Revision  of  foot 
Part  reaoval  of  ankle/heel 
Reaoval  of  ankle  bone 
Reaoval  of  foot  foreign  body 


13 
IS 
24 

18 
IS 

13 

n 

IS 

30 
13 

15 

17 

14 

9 

18 

5 

7 

IS 

IS 

2 

11 

11 

10 

9 

10 

11 

8 

12 

13 

IC 

31 

14 

15 

16 

14 

5 

13 

7 

6 

11 

12 

11 

12 

9 

12 

10 

7 

3 

2 

3 

3 

4 

7 

6 

4 

7 

1 


.00 

.cs 

.S4 

.67 
.93 
.72 
.58 
.56 
.16 
.80 
.39 
.90 
.35 
.47 
.03 
.58 
.73 
.«2 
.65 
.67 
.74 
.84 
.96 
.33 
.68 
.66 
.74 
.36 
.60 
.(3 
.69 
.48 
.93 
.78 
.51 
.53 
.26 
.05 
.08 
.81 
.11 
.04 
.60 
.90 
.33 
.42 
64 
.76 
.97 
.41 
.18 
.09 
.16 
.17 
.81 
.33 
.91 


23.15 

40.19 
Increaae 
Increase 
iDcreaee 

36.20 
Increase 
Increase 

21.15 
Increase 

49.53 

11.75 
4.93 

24.00 


Increase 
Increase 

« 

Increase 
26.44 

10.70 
Increaae 
Increase 
Increase 
Increase 
Increase 
Increase 
Increase 

36.66 
Increase 
Increase 
Increase 
Increaae 
• 

Increase 

9.36 

5.39 

Increase 

Increase 

16.10 

Increase 

Increase 

Increase 

15.39 

Increase 

4.47 

• 

3.70 

4.76 

4.33 

10.51 

Increase 

8.93 

Increase 

Decreaae 


10.34 

I 

27.00 

20.00 

21.00 

1C.S5 

19.70 

21.50 

23.63 

13.60 

33.00 

35.59 

B 

B 

30.50 

4.74 

6.96 

1S.C2 

15.65 

3.23 

13.00 

15.00 

B 

10.53 

13.38 

14.67 

8.74 

16.55 

13.60 

18.00 

24.00 

14.46 

15.93 

16.78 

14.51 

5.53 

18.20 

7.05 

B 

13.30 

13.66 

14.50 

13.60 

13.95 

15.13 

13.00 

9.13 

3.76 

PCS 

B 

3.18 

4.33 

7.16 

7.00 

4.81 

7.33 

1.91 


Agreed 

Agreed 

Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 


Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 

Agreed 
Agreed 
'  greed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 

Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 


10.34 

37.00 
20.00 
21.00 
IC.SS 
19.70 
21.50 
23.  C2 
13.60 
22.00 
25.5* 


30.  SO 

4.74 

6.96 

15.62 

15.65 

3.23 

13.00 

15.00 

10.53 
13.26 
14.67 

8.74 
16.55 
13.60 
18.00 
34.00 
14.46 
15.93 
16.78 
14    51 

5.53 
18.30 

7.05 

13.20 

13.88 

14.50 

12.60 

12.95 

15.13 

13.00 

9.13 

3    76 

2.97- 


1  All  CPT  codes  and  descriptors  copyright  1995  American 


Agreed  3.18 

Agreed  4.23 

Agreed  7.16 

Agreed  7.00 

Agreed  4.81 

Agreed  7.33 

Agreed  191 

Medical  Association. 


20000 


Federal  Register  /  Vol.  61.  No.  87  /  Friday,  May  3,  1996  /  Notices 


Table   1 
Pive-Year  Review  of  Mork  Relative  Value  Units 


Federal  Register  /  Vol.  61.  No.  87  /  Friday.  May  3,  1996  /  Notices 


Table  1 
Five-Year  Review  of  Hork  Relative  Value  Onlts 


20001 


CPT/HCPCS 

Code'  Nod    Deacrlptlon 


28193 

21200 

2*202 

2820S 

28220 

28223 

28225 

28326 

38230 

28332 

28334 

2S33a 

38361 

38363 

38370 

38272 

28385 

38388 

38393 

3839) 

28299 

38309 

28341 

28344 

2841S 

28476 

28496 

28S31 

28576 

28615 

28636 

28666 

29705 

2871S 

28730 

28735 

29737 

28740 

287S0 

2e7SS 

38760 

29700 

29705 

29840 

2984) 

29844 

29845 

29846 

29847 

29848 

29876 

298  '7 

29882 

29688 

29889 

30020 

)054S 


Reaoval  of  foot  foreign  body 
Repair  of  foot  tendon 
Repair /graft  of  foot  tendon 
Repair  of  foot  tendon 
Releaae  of  foot  tendon 
Releaae  of  foot  tendona 
Releaae  of  foot  tendon 
Releaae  of  foot  tendona 
Inciaion  of  foot  tendon (a) 
Inclaion  of  toe  tendon 
Inciaion  of  foot  tendon 
Reviaion  of  foot  tendon 
Reviaion  of  foot  tendon 
Reviaion  of  foot  and  ankle 
Releaae  of  foot  contracture 
Releaae  of  toe  joint,  each 
Repair  of  haaa«rtoe 
Partial  reaoval  of  foot  bone 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Inciaion  of  aetataraala 
Reaect  enlarged  toe 
Repair  extra  toe (a) 
Repair  of  heel  fracture 
Repair  aetataraal  fracture 
Repair  big  toe  fracture 
Treat  aeaaaoid  bone  fracture 
Treat  foot  dialocation 
Repair  foot  dialocation 
Treat  toe  dialocation 
Treat  toe  dialocation 
F\iaion  of  foot  bonea 
Puaion  of  foot  bonea 
Puaion  of  foot  bonea 
Puaion  of  foot  bonea 
Reviaion  of  foot  bonea 
Puaion  of  foot  bonea 
Puaion  of  big  toe  Joint 
Puaion  of  big  toe  joint 
Puaion  of  big  toe  joint 
Reaoval/revlaion  of  caat 
RenKTval/reviaion  of  caat 
Wnat  arthroacopy 
Hriat  arthroacopy/aurgery 
Wriat  arthroacopy/aurgery 
Hnat  arthroacopy/aurgery 
Wriat  arthroacopy/aurgery 
Nriat  arthroacopy/aurgery 
tfriat  arthroacopy/aurgery 
Knee  arthroacopy/aurgery 
Knee  arthroacopy/aurgery 
Knee  arthroacopy/aurgery 
Knee  arthroacopy/aurgery 
Knee  arthroacopy/aurgery 
Drainage  of  noae  lea  ion 
Repair  naaal  defect 


1  Ml  CPT  codes  and  descriptors  copyright  1995 


1»95 

requested 

ROC 

HCTA 

Proposed 

work  RVU 

work  RVUa 

Rec 

Declsloo 

RVUs 

4.49 

3.29 

B 

4.4S 

4.36 

4.45 

AgrMd 

4.45 

6.38 

5.72 

6.38 

Agreed 

6.38 

4.11 

3.85 

4.11 

Agreed 

4.11 

4.37 

3.71 

4.37 

Agreed 

4.27 

5.36 

4.48 

5.36 

Agreed 

5.36 

3.43 

3.2B 

3.42 

Agreed 

3.42 

4.37 

3.83 

4.27 

Agreed 

4.27 

4.00 

3.52 

4.00 

Agreed 

4.00 

3.36 

3.  OS 

3.26 

Agreed 

3.2« 

3    19 

3.07 

3.19 

Agreed 

3.19 

7.27 

8.20 

7.27 

Agreed 

7.27 

8.93 

Increaae 

10.95 

Agreed 

10.95 

13.19 

16.20 

15.00 

Agreed 

15.00 

4.58 

3.94 

4.58 

Agreed 

4.58 

3.67 

3.31 

3.67 

Agreed 

3.67 

4.41 

5.34 

4.41 

Agreed 

4.41 

3.73 

4.40 

4.23 

Agreed 

4.23 

6.34 

7.32 

6.24 

Agreed 

6.24 

8.35 

8.60 

8.35 

Agreed 

8.25 

8.46 

11.55 

8.46 

Agreed 

8.46 

8    83 

Increase 

13.00 

Agreed 

12.00 

7.86 

6.67 

7.86 

Agreed 

7.86 

3.89 

5.30 

3.89 

Agreed 

3.89 

13    38 

Increaae 

15.00 

Agreed 

15.00 

3.15 

4.66 

3. IS 

Agreed 

3.15 

3.18 

4.84 

2.18 

Agreed 

2.18 

3.01 

3.60 

2.01 

Agreed 

2.01 

3.75 

5.39 

3.75 

Agreed 

3.75 

5.13 

Increaae 

6.99 

Agreed 

6.99 

3.67 

4.93 

2.67 

Agreed 

3.67 

3.56 

4.60 

3.56 

Agreed 

3.56 

14    33 

Increase 

14.  3  J 

Agreed 

14.33 

13    18 

16.30 

13.18 

Agreed 

13.18 

9.91 

Increase 

9.91 

Agreed 

9.91 

10.07 

Increase 

10.07 

Agreed 

10.07 

8.89 

Increaae 

8.89 

Agreed 

8.89 

6.30 

Increaae 

7.40 

Agreed 

7.40 

4.77 

7.77 

6.90 

Agreed 

6.90 

4.48 

5.50 

4.48 

Agreed 

4.48 

5.47 

9.83 

7.00 

Agreed 

7.00 

0.88 

0.57 

0.57 

Agreed 

0.57 

1.13 

0.76 

0.76 

Agreed 

0.76 

5    39 

10.93 

5.39 

Agreed 

5.39 

5.86 

11.83 

5.86 

Agreed 

5.86 

6.33 

11.13 

6.33 

Agreed 

6.33 

7    34 

11.68 

7.  34 

Agreed 

7.34 

6.60 

13    08 

6.60 

Agreed 

6.60 

6.93 

13.83 

6.93 

Agreed 

6.93 

4.04 

5.70 

4.04 

Agreed 

4.04 

7.51 

Increaae 

7.51 

Agreed 

7.51 

7.05 

5.99 

B 

8    34 

10.57 

8.34 

Agreed 

8.34 

13    38 

30.44 

B 

L0.76 

Increaae 

14.41 

Agreed 

14.41 

1.  38 

3.50 

1.38 

Agreed 

1.38 

10.89 

14.00 

10.89 

Agreed 

10.89 

!ht    1995 

American 

Medical  Association. 

CPT/HCPCS 

Code*    Mod  Description 


30903 
30905 
30906 
30920 
31090 
31225 
31230 
31290 
31291 
31292 
31293 
31294 
31320 
31360 
31365 
31367 
31368 
31370 
31380 
31383 
31390 
31395 
31400 
31502 
31513 
31S20 
31531 
31536 
31541 
31561 
31571 
31580 
31587 
31600 
31601 
31603 
31610 
31611 
31614 
31750 
31780 
32000 
32030 
33100 
33440 
33480 
33500 
32602 
33010 
33208 
33244 
33425 
33426 
33427 
33510 
33511 
33512 


Control  of  nosebleed 
Control  of  nosebleed 
Repeat  control  of  nosebleed 
Ligation  upper  jaw  artery 
Exploration  of  ainuses 
Reaoval  of  upper  jaw 
Removal  of  upper  jaw 
Nasal/sinus  endoscopy,  surg 
Kasal/slnus  endoscopy,  surg 
Nasal /sinus  endoscof>y,  surg 
Hasai/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Diagnostic  Incision  larynx 
Reaoval  of  larynx 
Removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Removal  of  larynx  6  i*arynx 
Reconstruct  larynx  6  pharynx 
Revision  of  larynx 
Change  of  windpipe  airway 
Injection  into  vocal  cord 
Diagnostic  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Laryngoscopy  with  injection 
Revision  of  larynx 
Revisicxi  of  larynx 
Incision  of  windpipe 
Incision  of  windpipe 
Incision  of  windpipe 
Incision  of  windpipe 
Surgery /speech  prosthesis 
Repair  windpipe  opening 
Repair  of  windpipe 
Reconstruct  windpipe 
Drainage  of  chest 
Insertion  of  chest  tube 
Bxplorat ion/biopsy  of  chest 
Removal  of  lung 
Partial  removal  of  lung 
Partial  removal  of  lung 
Tboraco«K;opy,  diagnostic 
Drainage  of  heart  sac 
Insertion  of  heart  pacemaker 
ReiKjve  generator 
Repair  of  mitral  valve 
Repair  of  mitral  valve 
Repair  of  mitral  valve 
CABO,  vein,  single 
CABO,  vein,  two 
CABQ,  vein,  three 


1995 

re<]uested 

Rix: 

ik:fa 

work  RVD 

work  RVUs 

Rec 

Declsloo 

RVOs 

1.S4 

2.50 

1.54 

Agreed 

1.54 

l.W 

3.50 

1.97 

Agreed 

1    97 

2.4S 

4.00 

2.45 

Agreed 

2.45 

7.M 

10.00 

8.79 

Agreed 

8.79 

t.M 

20.00 

CPT 

(a) 

8.65 

15.19 

25.00 

17.50 

Agreed 

17.50 

21.06 

30.00 

20.00 

Agreed 

20.00 

12.87 

24.36 

16.05 

Agreed 

16.05 

13.52 

26.32 

17.00 

Agreed 

17.00 

10.45 

13.54 

13.83 

Agreed 

13.83 

11.43 

15.14 

15.15 

Agreed 

15.15 

13.06 

20.33 

18.00 

Agreed 

18.00 

4.54 

10.00 

4.54 

Agreed 

4.54 

15.19 

25.00 

15.19 

Agreed 

15.19 

21.83 

35.00 

21.83 

Agreed 

21.83 

18.98 

30.00 

18.98 

Agreed 

18.98 

33.73 

40.00 

23.72 

Agreed 

23.72 

18.50 

30.50 

18.50 

Agreed 

18.50 

18.50 

25.00 

18.50 

Agreed 

18.50 

18.50 

28.00 

18.50 

Agreed 

18.50 

31.15 

40.00 

25.00 

Agreed 

25.00 

36.19 

55.00 

38.00 

Agreed 

28.00 

9.06 

18.00 

9.06 

Agreed 

9.06 

0.65 

Increase 

0.65 

Agreed 

0.65 

2.10 

4.00 

3.10 

Agreed 

2.10 

2.SC 

* 

2.56 

Agreed 

2.56 

J. 73 

3.79 

Decreased 

3.39 

i.vt 

3.56 

Decreased 

3.16 

3.SC 

5.50 

4.53 

Decreaaed 

4    13 

4.90 

7.00 

5.86 

Decreased 

5.46 

3.52 

5.00 

4.37 

Decreased 

3.87 

11.01 

17.00 

11.01 

Agreed 

11.01 

7.M 

12.00 

10.00 

Agreed 

10.00 

3.«a 

7.35 

3.62 

Agreed 

3.63 

4. 45 

10.00 

4.45 

Agreed 

4    45 

4. IS 

4.40 

4.15 

Agreed 

4.15 

7.»7 

12.00 

7.87 

Agreed 

7.87 

5.03 

13.00 

5.03 

Agreed 

5    03 

6.11 

10.00 

6.11 

Agreed 

6.11 

9.05 

15.00 

11.73 

Agreed 

11.73 

16.14 

30.00 

16.14 

Agreed 

16.14 

1.54 

3.98 

1.54 

Agreed 

1.54 

3.98 

4.94 

3.98 

Agreed 

3.98 

10.07 

19.56 

10.07 

Agreed 

10,07 

19.15 

25.15 

19.15 

Agreed 

19.15 

16.84 

25.09 

16.84 

Agreed 

16    84 

13.10 

19.02 

13.10 

Agreed 

13.10 

5.96 

11.81 

5.96 

Agreed 

5    96 

3.34 

6.00 

2.24 

Agreed 

2    24 

7.3« 

8.76 

7.28 

Agreed 

7    28 

8.34 

12.00 

8.34 

Agreed 

8.  34 

35.57 

29.42 

25.57 

Agreed 

25.57 

36.07 

29.42 

29.42 

Agreed 

29.42 

32.07 

35.00 

32.07 

Agreed 

32.07 

33.39 

23.47 

23.39 

Agreed 

23.29 

35.57 

25.97 

25.57 

Agreed 

25    57 

27.84 

28.47 

27.84 

Agreed 

27.84 

1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association. 
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20003 


CPT/HCPCS 

Code'  Nod    Oeacription 


199S        re<]ueated  RUC         HCFA        Proposed 

work  RVU     work  RVUs  Rec     Decision    RVUa 


CPT/BCPC8 

Code'    fiod  Deacriptioo 


33513 

3J514 

33516 

33530 

33533 

33534 

33535 

33536 

33870 

33875 

33877 

31970 

34301 

35081 

35082 

35091 

35102 

35301 

35470 

35471 

35472 

35473 

35474 

35475 

35476 

35490 

35491 

35492 

35493 

35494 

35495 

35S56 

3556« 

35583 

15585 

35654 

35656 

35681 

35B7S 

36010  ' 

36215 

36218 

36245 

36248 

36489 

36520 

36533 

36S34 

36620 

36821 

36830 

17201 

17205 

37206 

37710 

38230 

38720 


CABO,  vein,  four 
CABG,  vein,  five 
CABO,  vein,  six* 
Coronary  artery,  byi>as8/reop 
CABG,  arterial,  single 
CABO,  arterial,  two 
CABG,  arterial,  three 
CABG,  arterial,  four* 
Tranaverae  aortic  arch  graft 
Thoracic  aorta  graft 
Thoracoabdoainal  graft 
Aortic  circulation  aaaist 
Renoval  of  artery  clot 
Repair  defect  of  artery 
Repair  artery  rupture,  aorta 
Repair  defect  of  artery 
Repair  defect  of  artery 
Rechannellng  of  artery 
Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  venous  blockage 
Atherectomy,  percutaneoua 
Atherectoaiy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneoua 
Atherectomy,  percutaneous 
Artery  bypass  graft 
Artery  bypass  graft 
Vein  bypass  graft 
Vein  bypaas  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Removal  of  clot  in  graft 
Place  catheter  in  vein 
Place  catheter  in  artery 
Place  catheter  in  artery 
Place  catheter  in  artery 
Place  catheter  in  artery 
Insertion  of  catheter,  vein 
Plasma  emd/or  cell  exchange 
Insertion  of  access  port 
Revision  of  access  port 
Insertion  catheter,  artery 
Artery-vein  fuaion 
Artery-vein  graft 
Transcatheter  therapy  infuse 
Transcatheter  stent 
Transcatheter  stent 
Renoval  of  leg  veins 
Bone  marrow  collection 
Renoval  of  lymph  nodes,  neck 


30.13 
32.39 
34.66 
S.86 
34.00 
26.99 
29.98 
32.96 
37.74 
36.94 
40.39 
8.05 
8.04 
33.15 
38.83 
38.10 
23.44 
15.95 

8.63C 

10.07 

6.91 

6.04 

7.36 

9.49 

6.04 

11.08 

7.61 

6.65 

8.10 

10.44 

9.49 

15.47 

20.21 

15.97 

19.05 

3  7.62 

13  .86 

8.05 

9.07 

.43 

.47 

.01 

.07 

.01 

.22 

.74 

.82 

.79 

.15 


30.97 
33.47 
35.97 
11.71 
25.65 
30.33 
35.01 
39.69 
49.91 
31.33 
Increase 

13.59 

33.10 

37.35 

39.61 

37.00 

18.76 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

33.18 

39.06 

33.96 

27.39 

23.79 

18.73 

3.93 

8.19 

• 

5.07 
2.75 

3.75 
3.43 
Increase 
5.70 
3.73 
2.01 


8.39 
7.78 
7.25 
8.28 
4.13 
6.63 
3.16 
12.29 


12.75 

* 

Decrease 

Decrease 

8.60 

Increase 

17.00 


30.12 
33.39 
34.66 
5.86 
24.00 
26.99 
29.98 
33.96 
37.74 
31.33 
B 
POS 
8.04 
26.23 
34.30 
33.16 
38.80 
17.79 
8.63 
10.07 
6.91 
6.04 
7.36 
9.49 
6.04 
11.08 
7.61 
6.65 
8.10 
10.44 
9.49 
19.37 
24.45 
30.03 
35.92 
17.62 
17.84 
3.93 
8.19 
2.43 
4.68 
1.01 
4.68 
1.01 
1.22 
1.74 
5.00 
2.73 
1.15 
8.39 
11.25 
7.25 
8.38 
4.13 
6.63 
4.33 
13.39 


Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 


Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Decreased 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 


38734 
39400 
40490 
40«0C 
40«0« 
40820 
40*43 
41000 
41005 
41010 
41113 
41113 
41115 
41116 
41135 
41145 
41150 
411SS 
41353 
4310« 
43120 
4314S 
43183 
43300 
43210 
43360 
43305 
43330 
42340 
43415 
42436 
43500 
42505 
43507 
43508 
43730 
43735 
43809 
42B15 
43820 
43860 
43961 
43962 
43972 
43300 
43235 
43239 
43348 
43260 
43363 
43420 
43456 
4345S 
43610 
43750 
43130 
44010 


Raaoval  of  ly^ta  nodes,  neck 
Viaualisatloo  of  ctest 
Biopsy  of  lip 
Incision  of  lip  fold 
Blopay  of  aouth  lesion 
Treatment  of  mouth  lesion 
Reconstruction  of  mouth 
Drainage  of  mouth  lesion 
Drainage  of  mouch  lesion 
Incision  of  tongue  fold 
Excision  of  tongue  lesion 
Excision  of  tongue  lesion 
Excision  of  tongue  fold 
Excision  of  mouth  lesion 
Tongue  and  neck  surgery 
Tongue  reanval;  neck  surgery 
Tongue,  mouth,  jaw  surgery 
Tongue,  jaw,  k   neck  surgery 
Repair  tongue  laceration 
Excision  lesioi,  aoutta  roof 
Rea»ve  palate/lesion 
Repair, palate, pharynx/uvula 
Repair  palate 
Reconstruct  cleft  palate 
Reconstruct  cleft  palate 
Repair  nose  to  lip  fistula 
Drainage  of  salivary  gland 
Drainage  of  salxvary  gland 
Removal  of  salivary  stone 
Excise  parotid  gland/lesion 
Excise  parotid  gland/ lesion 
Repair  salivary  duct 
Repair  salivary  duct 
Parotid  .duct  diversion 
Parotid  duct  diversion 
Drainage  of  throat  abscess 
Drainage  of  throat  absoess 
Remove  pharynx  foreign  body 
Excision  of  neck  cyst 
Remove  tonsils  and  adenoids 
Excise  nose/throat  lesion 
Control  throat  bleeding 
control  throat  bleeding 
Qxttrol  nose/throat  bleeding 
Esophagus  endoscopy 
Upper  01  endoscopy, diagnosis 
Opper  ai  endoscopy,  biopsy 
I^)per  OI  endoscopy/guidewlre 
Endoscopy, bile  duct /pancreas 
Endoscopy, bile  duct /pancreas 
Repair  esophagus  opening 
Dilate  esophagus 
Dilation  of  esophagus 
Excision  of  stomach  lesion 
Place  gastrostosqr  tube 
Place  gastrostomy  tube 
Incision  of  small  bowel 


199S 

requested 

RUC 

HCTA 

Proposed 

mork  RVDs 

Rec 

Decision 

RVUS 

13.22 

20.00 

13.22 

Agreed 

13.22 

5.11 

8.30 

5.11 

Ksx—A 

S.ll 

1.22 

B 

0.31 

1.19 

0.31 

Agreed 

0.31 

0.91 

2.00 

0.91 

Agreed 

0.91 

1.23 

3.00 

1.23 

Agreed 

1.23 

11.63 

13.47 

11.63 

Agreed 

11.63 

1.25 

3.00 

1.25 

Agreed 

1.35 

1.21 

2.65 

1.21 

Agreed 

1.21 

1.19 

* 

1.01 

Agreed 

1.01 

2.63 

5.00 

2.63 

Agreed 

2.63 

3.09 

7.00 

3.09 

Agreed 

3.09 

1.69 

2.26 

1.69 

Agreed 

1.69 

3.36 

5.00 

3.36 

Agreed 

3.36 

14.39 

27.00 

31.15 

Agreed 

31.15 

27.58 

39.00 

37.58 

Agreed 

27.  »8 

19.36 

33.50 

31.00 

Agreed 

31.00 

23.40% 

45.00 

35.60 

Agreed 

25.60 

3.93 

5.00 

3.93 

Agreed 

3.93 

3.63 

2.44 

3.05 

Agreed 

3.05 

5.39 

8.00 

5.39 

Agreed 

5.39 

7.04 

12.00 

7.04 

Agreed 

7.04 

3.78 

6.00 

3.78 

Agreed 

3.78 

9.48 

11.75 

11.35 

Agreed 

11.35 

10.02 

13.33 

13.75 

Agreed 

13.75 

4.17 

5.87 

9.18 

Agreed 

9.18 

5.59 

8.00 

5.59 

Agreed 

5.59 

2.30 

4.00 

3.30 

Agreed 

2.30 

4.47 

8.00 

4.47 

Agreed 

4.47 

16.12 

17.84 

16.12 

Agreed 

16.12 

19.88 

26.59 

19.88 

Agreed 

19.88 

4.06 

10.00 

4.06 

Agreed 

4  06 

5.92 

14.00 

5.92 

Agreed 

5.92 

5.96 

14.00 

5.96 

Agreed 

S.96 

8.64 

20.00 

8.64 

Agreed 

8.64 

2.61 

6.00 

4.53 

Agreed 

4.53 

7.60 

14.00 

9.50 

Agreed 

9.50 

1.76 

2.50 

1.76 

Agreed 

1.76 

6.75 

12.00 

6.75 

Agreed 

6.75 

3.59 

4.95 

3.59 

Agreed 

3.59 

6.01 

10.00 

CPT 

(a) 

6.01 

5.18 

9.00 

5.18 

Agreed 

5.18 

6.64 

11.00 

6.64 

Agreed 

6.64 

6.55 

10.00 

6.55 

Agreed 

6.55 

1.59 

5.00 

1.59 

Agreed 

1.59 

2.39 

4.23 

3.39 

Agreed 

2.39 

2.69 

4.15 

3.69 

Agreed 

3.69 

3.15 

Increase 

B 

5.96 

8. 51 

5.96 

Agreed 

5.96 

7.39 

9.94 

7.39 

Agreed 

7.39 

10.19 

11.89 

10.19 

Agreed 

10.19 

3.52 

2.57 

3.57 

Agreed 

2.57 

3.06 

Increase 

B 

10.11 

15.57 

10.11 

Agreed 

10.11 

5.71 

7.65 

4.37 

Agreed 

4.37 

4.84 

7.50 

7.50 

Decreased 

6.53 

9.24 

10.05 

9.34 

Agreed 

9.24 

1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association. 


1  All  CPT  codes  and  descriptors  copyright  1995  American   Medical  Association. 
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20MS 


CPT/HCPCS 

Code'         Mod    DMcriptioo 


44020 

44140 

44141 

44143 

44144 

44145 

441S2 

44160 

44322 

4438t 

44389 

44390 

44391 

44392 

44393 

44394 

44950 

4S110 

45303 

45330 

45331 

45378 

45380 

45550 

45905 

4«040 

46255 

4«2«0 

46261 

46262 

46900 

46910 

46916 

46917 

46922 

46924 

46945 

46946 

47130 

47425 

47600 

47605 

47610 

48150 

49000 

49020 

49180 

49255 

49421 

49505 

49605 

49606 

49900 

50010 

50020 

50040 

50081 


Kxploration  of  saall  bowel 
Partial  reaoval  of  colon 
Partial  reaoval  of  colon 
Partial  reaoval  of  colon 
Partial  removal  of  colon 
Partial  reanval  of  colon 
Removal  of  colon/ Ileostomy 
Removal  of  colon 
Colostomy  with  biopsies 
Colon  endoscopy 
Colonoscopy  with  biopsy 
Colonoscopy  for  foreign  body 
Colonoscopy  for  bleeding 
Colonoscopy  t   polypectomy 
Colonoscopy,  lesion  removal 
Colonoscopy  «/snare 
Appendectomy 

Removal  of  rectum        ' 
Proctoa  ignoidoscopy 
Sigmoidoscopy,  diagnostic 
Sigmoidoscopy  and  biopsy 
Diagnostic  colonoscopy 
Colonoscopy  and  biopsy 
Repair  rectum; remove  sigmoid 
Dilation  of  anal  sphincter 
Incision  of  rectal  abscess 
Hemorrhoidectomy 
Hemorrhoidectomy 
Remove  hemorrhoids  t    fissure 
Remove  hemorrhoids  fc  fistula 
Destruction,  anal  lesion (s) 
Destruction,  anal  lesion(s) 
Cryosurgery,  anal  lesion(s) 
L,aser  surgery, anal  lesion(B) 
Excision  of  anal  lesion(al 
Destruction,  anal  lesion(s) 
Ligation  of  hemorrhoiJa 
Ligation  of  hemorrhoids 
Partial  removal  of  liver 
Incision  of  bile  duct 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Part  ial  removal  of  pancreas 
Exploration  of  abdomen 
Drain  iibdominal  abscess 
Biopsy,  abdominal  mass 
Removal  of  omentum 
Insert  abdominal  drain 
Repair  inguinal  hernia 
Repair  umbilical  lesion 
Repair  umbilical  lesion 
Repair  of  abdominal  wall 
Exploration  of  kidney 
Drainage  of  kidney  abscess 
Drainage  of  kidney 
Removal  of  kidney  stone 


1  All  CPT  codes  and  deBcriptors  copyright  1995 


1995 

requested 

ROC 

HCTA 

Proposed 

work  RVO 

work  RVTM 

R*c 

Dec la ion 

KVDs 

10.69 

9.95 

10.69 

Agreed 

10.69 

16.97 

30.43 

16.97 

Agreed 

16.97 

17.  3« 

18.79 

17.36 

Agreed 

17.36 

15.00 

18.79 

17.36 

Agreed 

17.36 

15.00 

X8.79 

16.97 

Agreed 

16.97 

21.39 

23.62 

31.39 

Agreed 

21.39 

22.98 

35.64 

33.98 

Agreed 

33.98 

14.09 

14.53 

14.09 

Agreml 

14.09 

10.31 

11.70 

10.31 

Agreed 

10.31 

2    82 

7.71 

3.83 

Agreed 

3.83 

3.13 

4.01 

3.13 

Agreed 

3.13 

3.83 

4.72 

3.83 

Agreed 

3.83 

4.32 

5.73 

4.33 

Agreed 

4.33 

3.82 

4.70 

3.83 

Agreed 

3.83 

4.84 

5.87 

4.84 

Agreed 

4.84 

4.43 

5.31 

4.43 

Agreed 

4.43 

6.06 

8.23 

8.25 

Agreed 

8.35 

21    68 

28.78 

31.68 

Agreed 

31.68 

0.50 

0.80 

0.80 

Agreed 

0.80 

0.96 

Increase 

B 

1.26 

Increase 

B 

3.70 

4.95 

3.70 

Agreed 

3.70 

4.01 

5.26 

4.01 

Agreed 

4.01 

13.38 

18.68 

16.97 

Agreed 

16.97 

1.51 

Increase 

B 

4.90 

4.41 

4.41 

Agreed 

4.41 

4.95 

6.24 

4.95 

Agreed 

4.95 

6.70 

7.29 

6.70 

Agreed 

6.70 

6.54 

7.77 

7.62 

Agreed 

7.62 

6.77 

7.99 

8.01 

Agreed 

8.01 

1.81 

0.56 

CPT 

(a) 

1.81 

1.81 

B 

1.81 

Decrease 

B 

1.81 

B 

1.81 

Decrease 

B 

2.71 

B 

3.06 

1.90 

1.90 

Agreed 

1.90 

4.04 

2.76 

2.76 

Agreed 

2.76 

31    56 

32.16 

31.56 

Agreed 

31.56 

14.79 

13.50 

(a) 

14.79 

10.68 

11.72 

10.68 

Agreed 

10.68 

11.53 

13.16 

11.53 

Agreed 

11.53 

13.86 

15.12 

15.00 

Agreed 

15.00 

40.25 

40.19 

40.25 

Agreed 

40.25 

8.99 

12.54 

11.00 

Agreed 

11.00 

9.06 

17.49 

CPT 

(a) 

9.06 

1.49 

2.05 

1.73 

Agreed 

1.73 

4.04 

12.50 

10.25 

Agreed 

10.25 

4    89 

Increase 

B 

6.17 

6.88 

6.17 

Agreed 

6.17 

21.92 

* 

21.93 

Agreed 

21.92 

17.93 

* 

17.93 

Agreed 

17.93 

4.54 

12.66 

9.40 

Agreed 

9.40. 

10.07 

8.99 

10.07 

Agreed 

10.07 

12.41 

9.06 

12.41 

Agreed 

12.41 

13.80 

10.55 

13.80 

Agreed 

13.80 

20.58 

16.98 

20.58 

Agreed 

20.58 

iht    1995 

American 

Medical  Association. 

CPT/HCPC8 

Code'    Mod  Description 


50300  Biopsy  of  kidney 

5030S  Biopsy  of  kidney 

50230  Removal  of  kidney 

S0325  Removal  of  kidney 

50330  Reaoval  of  kidney 

50234  Removal  of  kidney  (t  ureter 

S023C  Reaoval  of  kidney  k   ureter 

50340  Partial  reaoval  of  kidney 

50320  Reaoval  of  donor  kidney 

50390  Drainage  of  kidney  lesion 

50393  Insert  kidney  drain 

50393  Insert  ureteral  tube 

50395  Create  passage  to  kidney 

50590  Fragmenting  of  kidney  stcne 

50684  Injection  for  ureter  x-ray 

50715  Release  of  ureter 

51010  Drainage  of  bladder 

51597  Reaoval  of  pelvic  structures 

51600  Injection  for  bladder  x-ray 

51605  Preparation  for  bladder  xray 

51610  Injection  for  bladder  x-ray 

51700  Irrigation  of  bladder 

51730  Treatment  of  bladder  lesion 

51735  36   Siaple  cystoaetrograa 

51736  26   Coaplex  cystoaetrograa 
51736  26   Urine  flow  measureaent 
51741  26   Blectro-uroflowaetry,  first 
51772  26   Drethra  pressure  profile 
51785  26   Anal/urinary  wiscle  study 
51792  26   Urinary  reflex  study 
51795  26   Urine  voiding  pressure  study 
51797  26   Intraabdoaunal  pressure  test 
52007  Cystoscopy  and  biopsy 
52370  Cystoscopy  t   revise  urethra 
52375  Cystoscopy  fc  revise  urethra 

52276  Cystoscopy  and  treataent 

52277  Cystoscopy  and  treataent 
52340  Cystoscopy  and  treataent 
52500  Revision  of  bladder  neck 
52510  Dilation  prostatic  urethra 
53600  Dilate  urethra  stricture 
53620  ,  Dilate  urethra  stricture 
53640  Relieve  bladder  retention 
54050  Destruction,  penis  lesion (s) 

54055  Destruction,  penis  lesion (s) 

54056  Cryosurgery,  penis  lesion (s) 

54057  Laser  surg,  penis  lesion (s) 
54060  Bxcision  of  penis  lesion (s) 
54065  Destruction,  penis  lesion (s) 
54100  Biopsy  of  penis 
54200  Treataent  of  penis  lesion 
54231  Dynaaic  cavemososKtry 
54640  Suspension  of  testis 

56300  Pelvis  laparoscopy,  dx 

56301  Laparoscopy;  tub^l  cautery 

56302  Laparoscopy;  tubal  block 

56303  Laparoscopy;  excise  lesions 

1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association. 


1995 

reguasted 

RDC 

PTOpOSftd 

work  RVD 

work  RVDs 

lac 

Deciaioo 

RVOa 

2.63 

1.90 

2.63 

Agreed 

3.63 

12.69 

6.75 

12.69 

Decreaaed 

10.  SO 

15.98 

12.97 

15.98 

Agreed 

IS.M 

18.93 

14.14 

18.93 

Agreed 

18.93 

20.56 

20.93 

20.56 

Agreed 

20.56 

21.11 

17.79 

21.11 

Agreed 

31.11 

23.33 

19.93 

23.33 

Agreed 

33.33 

30.24 

17.05 

20.24 

Agreed 

30.34 

21.22 

21.22 

Agreed 

31.33 

3.24 

1.96 

1.96 

Agreed 

1.96 

5.59 

2.50 

3.38 

Agreed 

3.38 

6.88 

3.50 

4.16 

Agreed 

4.16 

5.15 

2.50 

3.38 

Agreed 

3.38 

9.62 

6.54 

9.63 

Decreased 

7.13 

0.76 

0.50 

0.76 

Agreed 

0.76 

17.60 

14.00 

17.60 

Agreed 

17.60 

3.54 

1.75 

2.54 

Agreed 

3.54 

35.37 

32.25 

35.27 

Agreed 

35.27 

0.88 

0.50 

0.88 

Agreed 

0.88 

1.13 

0.64 

0.64 

Agreed 

0.64 

1.59 

0.90 

1.05 

Agreed 

1.05 

0.88 

0.50 

0.88 

Agreed 

0.88 

1.96 

1.01 

1.96 

Agreed 

1.96 

1.51 

1.10 

1.51 

Agreed 

1.51 

1.71 

1.25 

1.71 

Agreed 

1.71 

0.84 

0.61 

0.61 

Agreed 

0.61 

1.57 

1.14 

1.57 

Decreased 

1.14 

1.61 

1.17 

1.61 

Agreed 

1.61 

1.53 

0.42 

1.53 

Agreed 

1.53 

1.10 

0.59 

1.10 

Agreed 

1.10 

1.53 

1.11 

1.53 

Agreed 

1.53 

1.60 

1.17 

1.60 

Agreed 

1.60 

3.02 

2.37 

3.02 

Agreed 

3.02 

3.84 

3.37 

3.37 

Agreed 

3.37 

4.70 

4.01 

4.70 

Agreed 

4.70 

3.93 

3.43 

5.00 

Agreed 

5.00 

6.17 

3.44 

6.17 

Agreed 

6.17 

7.76 

5.44 

CPT 

(al 

7.76 

7.82 

6.82 

7.82 

Agreed 

7.82 

6.04 

11.51 

6.04 

Agreed 

6.04 

1.21 

2.10 

CPT 

(a) 

1    21 

1.62 

2.43 

CPT 

(a) 

1.62 

1.59 

2.50 

CPT 

(a) 

1.59 

1.19 

a 

1.19 

s 

• 

1.19 

a 

1.19 

a 

1.88 

a 

2.37 

B 

1.90 

0.86 

CPT 

(a) 

1.90 

1.01 

Decrease 

l.Ol 

Agreed 

1.01 

2.04 

2.51 

2.04 

Agreed 

2.04 

6.55 

8.08 

6.55 

Agreed 

6.55 

3.58 

4.04 

CPT 

ia) 

3.58 

3.68 

Increase 

B 

4.11 

Increase 

B 

5.69 

Increase 

B 
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Table  1 
Five -Year  Review  of  Work  Relative  Value  Unita 


CPT/HCPCS 

Code'    Hod  Deacription 


SS304 
S630S 
56307 
S6308 
56309 
56312 
SS31S 
56340 
56341 
56360 
56605 
56606 
5663J 
57110 
57150 
57265 
57270 
57280 
572*9 
57305 
57J07 
57400 
57*10 
57415 
57540 
57545 
M120 
58140 
58150 
58180 
58200 
58210 
58240 
58J01 
58323 
58410 
58520 
5e540 
58720 
58750 
58752 
58760 
58770 
58822 
58925 
58952 
58960 
19100 
59120 
59121 
59130 
59136 
59841 
60225 
60240 
60252 
60254 


Laparoacopy;  ly»i« 
Pelvic  laparoacopyj  biopay 
Idiparoflcopy,-  reaove  adnexa 
L*paro«capy<  hy«t«recto«y 
Laparoscopy;  r««ov«  ayoaa 
Laparoacoplc  lyn>h»«l«n*<:'°"y 
Laparoacopic  appandecto«y 
Laparoacoplc  cholecyatectowy 
Laparoacopic  cholecy«tacto«y 
Pe r 1 c cnaoacopy 
Blopay  of  vulva/perineu* 
Blopay  of  vulva/parlneua 
Kxtenalve  vulva  aur^ery 
Reaoval  of  vagina 
Treat  vagina  infection 
Kxtanaive  repair  of  vagina 
Repair  of  bowel  pouch 
Suapenaion  of  vagina 
Repair  bladder  &  vagina 
Repair  rectu«-vagina  flatula 
Fistula  repair  k   coloatoay 
Dilation  of  vagina 
Pelvic  exanination 
Reaoval  vaginal  foreign  body 
Reaoval  of  reaidual  cervix 
Remove  cervix,  repair  pelvia 
Dilation  and  curettage  (DfcC) 
Renoval  of  uterua  leaion 
Total  hyaterectomy 
Partial  hyaterectomy 
Bxtenaive  hyaterectoaiy 
Bxtenaive  hyaterectomy 
Removal  of  pelvia  contenta 
Remove  Intrauterine  device 
Spem  waahing 
Suapenaion  of  uterua 
Repair  of  ruptured  uterua 
Revision  of  uterua 
Removal  of  ovary/tube (■' 
Repair  oviduct (a) 
Revise  ovarian  tube (a) 
Remove  tubal  obatruction 
Create  new  tubal  opening 
Drainage  of  ovarian  abaceaa 
Removal  of  ovarian  cyBt(a) 
Resect  ovarian  malignancy 
Exploration  of  abdomen 
Remove  uterus  lesion 
Treat  ectopic  pregivancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Abort  ion 

Partial  removal  of  thyroid 
Removal  of  thyroid 
Removal  of  thyroid 
Bxtenaive  thyroid  aurgery 


1  All  CPT  codes  and  deacriptors  copyright  1995 
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Table   1 
Five-year  Review  of  Work  Relative  Value  Units 


CPT/HCPCS 
code' 


Mod  Description 


1995    requested     ROC    HCFK    Propoaed 
work  RVU   work  RVUa     Rec  Decision  RVOs 


61020 
61026 
61105 
61106 
61107 
61108 
61120 
61210 
£1215 
61250 
61253 
61312 
61313 
61330 
61340 
61470 
61480 
61490 
61510 
61512 
61518 
61519 
61520 
61521 
61526 
61531 
61533 
61536 
61538 
61S39 
61542 
61543 
61545 
61546 
61548 
61576 
61580 
61600 
61680 
61682 
61684 
61686 
61690 
61693 
61700 
61702 
61720 
61735 
61750 
61751 
61760 
61770 
61791 
61793 
61850 
61855 
61860 


Remove  brain  cavity  fluid 
Injection  into  brain  canal 
Drill  skull  for  exanination 
Drill  skull  for  exam/surgery 
Drill  skull  for  implantation 
Drill  skull  for  drainage 
Pierce  skull  for  examination 
Pierce  skull;  ioplant  device 
Insert  brain-fluid  device 
Pierce  akull  6  explore 
Pierce  skull  fc  explore 
Open  skull  for  drainage 
Open  skull  for  drainage 
Decompress  eye  socket 
Relieve  cranial  pressure 
Incise  skull  for  surgery 
Incise  skull  for  surgery 
Incise  skull  for  surgery 
Reaoval  of  brain  lesion 
Remove  brain  lining  lesion 
Removal  of  brain  lesion 
Remove  brain  lining  lesion 
Removal  of  brain  lesion 
Removal  of  brain  lesion 
Removal  of  brain  lesion 
Implant  brain  electrodes 
Implant  brain  electrodes 
Removal  of  brain  lesion 
Removal  of  brain  tissue 
Removal  of  brain  tissue 
Restoval  of  brain  tissue 
Removal  of  brain  tissue 
Excision  of  brain  tumor 
Removal  of  pituitary  gland 
Removal  of  pituitary  gland 
Skull  base/brainstea  surgery 
Craniofacial  approach,  skull 
Resect/excise  cranial  lesion 
Intracranial  vessel  surgery 
Intracranial  vessel  surgery 
Intracranial  vessel  surgery 
Intracranial  vessel  surgery 
Intracranial  veasel  surgery 
Intracranial  vessel  surgery 
Inner  skull  vessel  surgery 
Inner  skull  vessel  surgery 
Incise  skull/brain  surgery 
Incise  skull/brain  surgery 
Incise  skull;  brain  biopsy 
Brain  biopsy  with  cat  scan 
laplant  brain  electrodes 
Incise  skull  for  treatment 
Treat  trigeminal  tract 
Focus  radiation  beam 
Implant  neuroelectrodes 
Implant  neuroelectrodes 
Implant  neuroelectrodes 


l.Sl 

x.c» 

%.\* 

7.)S 
«.3S 

10.80 
9.31 
4.72 
10. OS 
11.03 
13.00 
20.54 
20.54 
15.65 
11.56 
20.79 
16.77 
15.63 
23.39 
24.26 
32.27 
33.84 
38.35 
39.48 
29.71 
20.50 
23.41 
29.43 
28.05 
30.05 
27.39 
20.62 
34.50 
29.33 
20.15 
33.82 
28.90 
24.41 
36.45 
42.21 
39.25 
47.45 
33.82 
37.96 
34.83 
39.20 
15.85 
17.08 
10.03 
15.18 
24.83 
15.14 
7.29 
16.70 
15.98 
12.94 
11.20 


1.59 

1.74 

4.82 

4.62 

5.00 

9.00 

8.00, 

5.84 

4.00 

9.40 

11.27 

21.54 

22.50 

21.55 

17.33 

24.60 

25.03 

24.20 

24.42 

27.03 

31.02 

39.98 

41.16 

43.30 

45.00 

23.33 

26.64 

33.49 

31.92 

34.20 

29.05 

30.46 

36.70 

Increase 

Increase 

42.40 

Increase 

Increaae 

38.20 

51.32 

39.96 

56.51 

41.92 
37.45 
44.50 
18.73 
18.72 
16.67 
18.20 
15.80 
19.78 
13.99 
19.08 
9.50 
10.00 
12.96 


1.51 

1.69 

4  83 

4.63 

5.00 

9.00 

8.00 

5.84 

4.00 

9.40 

11.37 

31.83 

32.50 

21.55 

17.33 

24.60 

35.03 

34.20 

36.77 

33.51 

35.59 

39.58 

53.98 

43.30 

50.59 

13  95 

18.05 

33.49 

25.09 

30.05 

29.05 

27.32 

41.76 

B 

B 

50.08 

B 

B 

29.  13 

59.47 

38.23 

63.08 

37.80 

49.74 

48.30 

46.31 

15.93 

18.72 

16.67 

16.66 

31.00 

19.78 

13.99 

17.88 

11.50 

12.50 

19.60 


Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 


Agreed 


Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Agreed 
Decreased 
Agreed 
Agreed 
Agreed 


1  51 
1.69 
4.83 


62 
00 
00 
00 
84 

(Jo 

40 


11.37 
21.83 
22.50 
21.55 
17.33 
24.60 
25  03 
24.20 
36.77 
33.51 
35.59 
39.58 
52  98 
43  30 
50.59 
12.95 
18.05 
33  49 
25.09 
30  05 
29  OS 
27  32 
41.76 


50.08 


29.13 

59.47 
38  .23 
62.08 
27  80 
49.74 
48  3C 
46  31 
15  92 
18.72 
16.67 
16.66 
21  00 
19.78 
13.99 
16.70 
11.50 
12.50 
19.60 


1  All  CPT  codes  and  deecriptore  copyright  1995  Americein  Medical  Association. 
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Table  1 
Pive-Year  Review  of  Work  Relative  Value  Units 


Table  1 
Pive-Year  Review  of  Work  Relative  Value  Unita 


rPT/HCPCS 

Code' 


Hod    Pocrlption 


6ie«S 

tisio 

61875 
61885 
61888 

62180 
62194 
622U0 
62201 
6222] 
62268 
62269 
622''S 
62287 
62290 
62294 
6300S 
6)011 
fcJOlS 
6301  ' 
6i020 
6J0J0 
63042 
63047 
630S7 
6307S 
6  1087 
636SS 
6  J740 
63741 
63744 
64443 
64623 
64719 
64721 
64''34 
647  t6 
6476  ) 
64790 
65>10l 
6Sias 

5'.205 
654  )0 
6S4S0 
6  S  7  1  0 
6S730 
657S0 
657SS 
6S830 
6S8bS 
66  170 
661  '2 
66180 
66821 
6682S 
6683U 
6«94'.> 


Implant  neuroelectrodea 
Iinplant  neuroelectrodee 
Implant  neuroelectrodea 
Implant  neuroreceiver 
Revlao/re«ove  neuroreceiver 
Batabllah  brain  cavity  ahunt 
Replace/irrigate  catheter 
Katabliah  brain  cavity  ahunt 
Batabllah  brain  cavity  ahunt 
Katabliah  brain  cavity  ahunt 
Drain  epinal  cord  cyat 
Needle  biopay  apinal  cord 
Inject  apinal  aneathetic 
Percutaneoua  diakectonry 
Inject  tor  epine  diak  x-ray 
Injection  into  apinal  artery 
Removal  of  apinal  lamina 
Removal  of  apinal  lamina 
Removal  of  apinal  lamina 
Removal  of  apinal  lamina 
Neck  apine  diak  aurgery 
Low  back  diak  aurgery 
Low  back  diak  aurgery 
Remcrval  of  apinal  lamina 
Decompreaa  apinal  cord 
Neck  spine  diak  aurgery 
Removal  of  vertebral  body 
Implant  neuroelectrodea 
Inatall  apinal  ahunt 
I natal  1  apinal  ahunt 
Reviaion  of  apinal  ahunt 
Injection  for  nerve  block 
Injection  treatment  of  nerve 
Revlae  ulnar  nerve  at  elbow 
Carpal  tunnel  aurgery 
Incision  of  cheek  nerve 
Incision  of  chin  nerve 
Inciae  hip/thigh  nerve 
Removal  of  rv»rve  lea  ion 
Removal  of  eye 
Remove  eye/attach  inplant 
Remove  foreign  body  from  ey» 
Corneal  smear 

Treatment  of  corneal  leaion 
Corneal  cranaplant 
Corneal  tranaplanr 
Corneal  tcanaplant 
Corneal  transplant 
Relieve  inner  eye  preaaure 
l.aaer  auigery  of  eye 
alaucoma  surgery 
Incision  of  eye 
Implanr  eye  shunt 
After  cataract  laser  aurgery 
Repoaition  intraocular  lens 
Removal  of  lens  lesion 
Removal  of  lena  material 


1  Al 1  CPT  codes  and  descriptors  copyright 


1995 

requeated 

RUC 

HCFA 

Proposed 

work   RVU 

work  RVUa 

Rec 

Decision 

RVas 

21.70 

21.70 

Agreed 

21.70 

5.77 

13. S7 

13.67 

Aigreed 

13.67 

9.20 

13.79 

13.79 

Agreed 

13.79 

2.35 

5.28 

5.28 

Agreed 

5.28 

3    10 

4.67 

4.67 

Agreed 

4    67 

12.72 

15.23 

19.71 

Agreed 

19.71 

2    81 

4.50 

4.50 

Agreed 

4.50 

13.24 

18.43 

17.33 

Agreed 

17.33 

12.10 

15.62 

13    54 

Agreed 

13.54 

12.81 

13    84 

11.96 

Agreed 

11.96 

3    87 

4.74 

4.74 

Agreed 

4.74 

4.07 

5.02 

5.02 

Agreed 

5.02 

1.79 

• 

1.79 

Agreed 

1.79 

4.  13 

7.00 

7    43 

Agreed 

7,43 

3    58 

2.05 

3.00 

Agreed 

3.00 

8.05 

10.95 

10.95 

Agreed 

10.95 

13    53 

14.80 

13.88 

Agreed 

13    88 

11.11 

13.40 

13.40 

Agreed 

13.40 

16    59 

17.55 

17.77 

Agreed 

17.77 

15    85 

16.86 

14.90 

Agreed 

14.90 

12    53 

13.77 

Agreed 

13.77 

12.11 

13     90 

11.10 

Agreed 

11    10 

17    27 

16.56 

16    56 

Agreed 

16.56 

12     76 

13.57 

Agreed 

13.57 

3.00 

4.20 

5    26 

Agreed 

5    26 

19.77 

8.02 

18.50 

Agreed 

18.50 

27    56 

14    43 

33.91 

Agreed 

33.91 

8    95 

9.30 

9    30 

Agreed 

9.30 

10    43 

10.37 

10    37 

Agreed 

10.37 

7.  13 

7.57 

7.57 

Agreed 

7.57 

6    81 

7.34 

7.34 

Agreed 

7.34 

1.35 

0    70 

0.98 

Agreed 

0    98 

0    99 

• 

0-99 

Agreed 

0.99 

5    48 

Increaae 

5.48 

Agreed 

5.48 

3.99 

Increaa* 

3    99 

Agreed 

3    99 

4    62 

4    50 

4.50 

Agreed 

4     50 

4.40 

4.50 

4.40 

Agreed 

4.40 

6.72 

6.63 

Agreed 

6.63 

10.95 

B 

.6    52 

12.75 

6.52 

Agreed 

6.52 

7    82 

12.75 

CPT 

(a) 

7.82 

0    78 

0.55 

0.71 

Agreed 

0.71 

0    87 

Increaae 

1.47 

Agreed 

1.47 

3    07 

6    40 

3.07 

Agreed 

3.07 

9.52 

Increaae 

11.75 

Agreed 

11.75 

11    83 

13.50 

13.50 

Agreed 

13.50 

12.59 

14.00 

14    25 

Agreed 

14.25 

12    58 

14.00 

14.25 

Agreed 

14.35 

7    60 

8.78 

7.60 

Agreed 

7.60 

4    65 

4.90 

4.15 

Agreed 

4.15 

11     31 

11.26 

Agreed 

11.36 

13    67 

13.62 

Agreed 

13.63 

12    63 

14.00 

14    00 

Agreed 

14.00 

2    78 

2    30 

2.78 

Decreased 

3.  IS 

7    73 

8    3S 

7  .73 

Agreed 

7.73 

7    80 

6.23 

7.80 

Agreed 

7.80 

7    51 

6    92 

7.51 

Agreed 

7.51 

Lqht   1995  American 

Medical  Aasociation. 

C7T/HCPC8 

Code* 


Mod  Description 


66850 

668S2 

66930 

66930 

6C940 

<«983 

66984 

66985 

6698S 

67005 

67015 

67210 

67228 

67312 

6731& 

67430 

67820 

67900 

67904 

67911 

67934 

67966 

68730 

68745 

68750 

68825 

68830 

69100 

69110 

69150 

69155 

69300 

69330 

69530 

69S35 

69554 

69605 

69660 

69661 

69662 

69725 

69805 

69930 

69950 

69955 

69960 

69970 

70030 

70100 

70110 

70120 

70130 

70140 

70150 

70160 

70170 

70210 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 


•1  of  lens  ■aterlsl 
Reanval  of  lens  Bsterlal 
Kxtraction  of  lens 
Extraction  of  lens 
Bxtraction  of  lens 
Reaove  cataract,  insert  lens 
Reaove  cataract.  Insert  lens 
Insert  lens  prosthesis 
Exchange  lens  prosthesis 
Partial  reaoval  of  eye  fluid 
Release  of  eye  fluid 
Treatawnt  of  retinal  lesion 
Treataent  of  retinal  lesion 
Revise  two  eye  auscles 
Revise  two  eye  auscles 
Explore /treat  eye  socket 
Revise  eyelashes 
Repair  brow  defect 
Repair  eyelid  defect 
Revise  eyelid  defect 
Repair  eyelid  defect 
Revision  of  eyelid 
Create  tear  aac  drain 
Create  tear  duct  drain 
Create  tear  duct  drain 
Explore  tear  duct  system 
Reopen  tear  duct  channel 
Biopsy  of  external  ear 
Partial  reaoval  external  ear 
Extensive  ear  canal  surgery 
Extensive  ear/neck  aurgery 
Clear  outer  ear  canal 
Rebuild  outer  ear  canal 
Extensive  mastoid  surgery 
Remove  part  of  tei^>oral  bone 
ResKive  ear  lesion 
Mastoid  surgery  revision 
Revise  aiddle  ear  bone 
Revise  middle  ear  bone 
Revise  middle  ear  bone 
Release  facial  nerve 
Explore  inner  ear 
Implant  cochlear  device 
Incise  inner  ear  nerve 
Release  facial  nerve 
Release  inner  ear  canal 
Remove  Inner  ear  lesion 
X-ray  eye  for  foreign  body 
X-ray  exan  of  jaw 
X-ray  exam  of  jaw 
X-ray  exam  of  nastoids 
X-ray  exam  of  maatoids 
X-ray  exam  of  facial  bones 
X-ray  exan  of  facial  bones 
X-ray  exam  of  nasal  bones 
x-ray  exam  of  tear  duct 
X-ray  exaa  of  sinuses 


1995 

requested 

ROC 

HCFA 

Proposed 

•ork  RVD 

work  RVOs 

Rec 

Decision 

RVOS 

s.s« 

12.14 

8.CC 

Agreed 

8.66 

9.52 

7.60 

9.52 

Agreed 

9.53 

8.46 

6.7C 

8.46 

AgremI 

8.46 

9.73 

8.39 

9.73 

Argreed 

9.73 

8.48 

«.77 

8.48 

Jl^rMd 

•  .48 

8.54 

6.82 

8.54 

Agreed 

8.54 

9.89 

23.70 

9.89 

Agreed 

9.89 

7.89 

8.25 

7.89 

Agreed 

7.89 

11.78 

9.41 

11.78 

Agreed 

11.78 

6.63 

5.50 

5.50 

Agreed 

5.50 

S.«9 

7.50 

6.69 

Agreed 

6.69 

9.48 

« 

CPT 

(a) 

9.48 

13.39 

Increase 

B 

7.55 

9.00 

8.19 

Agreed 

8.19 

8.02 

9.50 

9.36 

Agreed 

9.26 

13.36 

25.00 

19.00 

Agreed 

IS. 00 

0.89 

Decrease 

B 

4.54 

5.84 

5.84 

Agreed 

5.84 

5.96 

11.00 

5.96 

Agreed 

5.96 

5.09 

9.00 

5.09 

Agreed 

5.09 

5.64 

7.80 

5.64 

Agreed 

5.64 

6.39 

14.12 

6.39 

Agreed 

6.39 

7   68 

11.56 

B.S6 

Agreed 

8    56 

8.33 

13.60 

8.23 

Agreed 

8.2] 

8.31 

15.35 

8.21 

Agreed 

8.31 

1.53 

2.50 

CPT 

(a) 

i.53 

3.13 

Increase 

2.13 

Agreed 

2.12 

0.76 

0.81 

0.81 

Agreed 

0.81 

3.34 

Decrease 

3.34 

Agreed 

3.34 

13.01 

30.00 

13.01 

Agreed 

13.01 

17.03 

40.00 

19  .09 

Agreed 

19.09 

0.77 

Decrease 

B 

16.60 

30.00 

16.60 

Agreed 

16    60 

18.04 

33.00 

18.04 

Agreed 

18.04 

34.50 

65.00 

34     50 

Agreed 

34     SO 

25.78 

50.00 

31.27 

Agreed 

31.27 

18.04 

30.00 

18.04 

Agreed 

18.04 

11.64 

17.00 

11.64 

Agreed 

11.64 

15.33 

23.00 

15.32 

Agreed 

15.32 

15.04 

22.00 

15.04 

Agreed 

15.04 

18.98 

45.00 

24.01 

Agreed 

24.01 

10.27 

15    00 

13.18 

Agreed 

13.18 

14.00 

30.00 

16.13 

Agreed 

16.13 

21.15 

33.00 

24.-21 

Agreed 

24.21 

22.12 

50.00 

25.54 

Agreed 

25.54 

19.75 

40.00 

25.54 

Agreed 

2%    54 

23.30 

45.00 

28.54 

Agreed 

28    54 

0.17 

0.11 

0,17 

Agreed 

0.17 

0.16 

0.12 

0.18 

Agreed 

0.18 

0.25 

0.18 

0.25 

Agreed 

0.25 

0.18 

0.12 

0.18 

Agreed 

0.18 

0.34 

0.27 

0.34 

Agreed 

0.34 

0.19 

0.13 

0.19 

Agreed 

0    19 

0.26 

0.20 

0.26 

Agreed 

0    26 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.30 

0.20 

0.30 

Agreed 

0    30 

0.17 

0.11 

0.17 

Agreed 

0.17 

1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association. 
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Table  1 
rive-Year  Review  of  Work  Relative  Value  Onita 


Table  1 
Pive-Year  Review  of  (fork  Relative  Value  Onita 


CPT/MCPCS 
Cod»' 

70120 
703S0 
703<0 
70J00 
70J10 
70)20 
7012S 
70JJ0 
70J32 
703J« 
703S0 
70J55 
703*0 
703S0 
70390 
704SO 
704C0 
70«70 
70480 
704(1 
70412 
704K 
70417 

704at 

704  90 
70491, 
70492 
70S40 
70SSL 
70552 
705SJ 
71010 
71015 
71030 
71021 
71022 
7103S 
71040 
710*0 
71100 
71101 
71110 
71111 
71120 
71110 
71250 
712*0 
71270 
71550 
72020 
72040 
720S0 
720*9 
72070 
72072 
7J074 
TiOiO 


Mod  DaaerlpClon 


2* 

2* 
3* 
2* 
2* 
2* 
26 
26 
26 
36 
26 
26 
2* 
2* 
2* 
26 
26 
26 
2* 
26 
26 
26 
2* 
2* 
26 
26 
26 
26 
2* 
26 
26 
36 
26 
2* 
2* 
26 
it, 
2* 
2* 
26 
2* 
2'. 
2* 
2* 
2* 
2* 
2* 
2* 
2«> 
it, 
26 
2* 
ih 
26 
2i 
2k 
2* 


X-ray  a; 
X-ray 

X-ray  a: 

X-ray  a: 


of  aiB 

of  akull 

of  akull 

of  taath 
X-ray  axaa  of  taath 
rull  ■outh  x-ray  of  taath 
X-ray  axaai  of  jaw  joint 
X-ray  axaa  of  jaw  jolnta 
X-ray  axaa  of  jaw  joint 
Magnetic  iaaqa  jaw  joint 
x-ray  baad  for  orthodontia 
PanoraaLic  x-ray  of  jawa 
X-ray  axaa  of  nack 
x-ray  »xMm   of  aalivary  gland 
X-ray  txam   of  aalivary  duct 
CAT  acan  of  haad  or  brain 
Contraat  CAT  acan  of  baad 
Contraat  CAT  acana  of  haad 
CAT  acan  of  akull 
Contraat  CAT  acan  of  akull 
Contraat  CAT  acana  of  akull 
CAT  acan  of  face,  jaw 
Contraat  CAT  acan.  face/ jaw 
Contraat  CAT  mcMnm    face/ jaw 
CAT  acan  of  neck  tiaaue 
Contraat  CAT  of  nack  tiaaue 
Contraat  CAT  of  neck  tiaaue 
Magnetic  laage,  face,  neck 
Magnetic  iaage,  brain  (MRI) 
Magnetic  iaage,  brain  (mi) 
Magnetic  Iaage,  brain 
Cheat  X  -  ray 
X-ray  axaa  of  cheat 
Cheat  x-ray 
Cheat  x-ray 
Cheat  x-ray 
Cheat  X  ray 

Contraat  x-ray  of  bronchi 
Contraat  x-ray  of  bronchi 
X-ray  axaa  of  riba 
X-ray  axaa  of  riba.  cheat 
X  ray  axaa  of  riba 
X-ray  axaa  of  riba,  cheat 
X-ray  axaa  of  braaatbona 
X  ray  axaa  of  breaatbone 
Cat  acan  of  cheat 
Cont  raac  CAT  acan  of  cheat 
Contraat  CAT  acana  of  cheat 
Ptagnet  Ic  iaage,  cheat 
X  ray  axaa  of  apinc 
X  ray  cxaa  of  neck  aplne 
X  ray  axaa  of  neck  aplna 
X  ray  tx^m   of  trunk  aplne 
X  (ay  axaa  of  thorax  apinc 
X-ray  axaa  of  thoracic  apina 
X  ray  axaa  of  thoracic  apina 
X  ray  ax^a  of  trunk  apina 


1  All  CPT  codes  and  deacriptors  copyright 


1995 

requaated 

KOC 

Hcm 

work  KVU 

work  RVOa 

Itoc 

Daclaioo 

RVOe 

0.35 

0.19 

0.35 

Agreed 

0.35 

0.34 

O.lt 

0.34 

Agreed 

0.34 

0,34 

cat 

0.34 

Agreed 

0.34 

0.10 

o.ot 

0.10 

Agreed 

0.10 

0.16 

0.10 

O.IC 

Agreed 

O.IC 

0.33 

o.ic 

0.33 

Agreed 

0.33 

0.11 

0.13 

0.18 

Agreed 

0.18 

0.34 

0.11 

0.34 

Agreed 

0.24 

0.S4 

o.lt 

0.S4 

Agreed 

0.S4 

0.95 

1.41 

1.48 

Agreed 

1.48 

0  17 

0.11 

0.17 

Agreed 

0.17 

0.30 

0.14 

0.20 

Agreed 

0.20 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.31 

o.ac 

0.38 

Agreed 

0.38 

o.ts 

1.09 

0.85 

Agreed 

0.85 

1.13 

1.09 

1.13 

Agreed 

1.13 

1.37 

1.31 

1.37 

Agreed 

1.27 

1  3t 

1.09 

1.38 

Agreed 

1.38 

1.3* 

1.09 

1.38 

Agreed 

1.38 

1.45 

1.31 

1.45 

Agreed 

1.45 

1.14 

1.09 

1.14 

Agreed 

1.14 

1  30 

1.09 

1.30 

Agreed 

1.30 

1.43 

1  31 

1.43 

Agreed 

1.43 

1  38 

1.09 

1.38 

Agreed 

1.38 

1.31 

1.09 

1.38 

Agreed 

1.38 

1  45 

1.31 

1.45 

Agreed 

1.45 

1.4a 

1.4« 

1.48 

Agreed 

1.48 

1.4t 

1.41 

1.48 

Agreed 

1.48 

1.7i 

1.48 

1.78 

Agreed 

1.78 

3.36 

3.06 

3.36 

Agreed 

3.36 

O.IS 

0.13 

0.18 

Agreed 

0.18 

0  31 

0.15 

0.31 

Agreed 

0.31 

0.33 

0.16 

0.33 

Agreed 

0.23 

0.37 

0.31 

0.37 

Agreed 

0.37 

0  31 

0.35 

0.31 

Agreed 

0.31 

0  1* 

0.13 

0.18 

Agreed 

0.18 

0  5( 

0.33 

0.58 

Agreed 

0.58 

0.74 

0.33 

0.74 

Agreed 

0.74 

0.33 

0.13 

0.33 

Agreed 

0.33 

0.27 

O.K 

0.37 

Agreed 

0.37 

0  27 

0.18 

0.37 

Agreed 

0.37 

0.32 

0.26 

0.33 

Agreed 

0.33 

0.30 

0.13 

0.30 

Agreed 

0.30 

0  33 

0.16 

0.33 

Agreed 

0.33 

1  16 

1  09 

1.16 

Agreed 

1.1* 

1  24 

1.09 

1.34 

Agreed 

1.34 

1  3S 

1.21 

1.38 

Agreed 

1.38 

1  60 

1  48 

1  60 

Agreed 

1.60 

0.15 

0.10 

0.15 

Agreed 

0.15 

0  22 

0.1* 

0  33 

Agreed 

0.33 

0)1 

0.35 

0.31 

Agreed 

0.31 

0  22 

0.16 

0.33 

Agreed 

0.23 

0  22 

0.16 

0.33 

Agreed 

0.33 

0  33 

0.16 

0.23 

Agreed 

0.33 

0  23 

0  16 

0.33 

Agreed 

0.33 

0  23 

0.16 

0.33 

Agreed 

0.33 

ght  1995  American 

Medical  Xaaociation. 

CPT/HCPCS 

Ccxte'  Mod    Deecrlption 


X-ray  exaa  of  trunk  spine 

X-ray  exaa  of  lotter  spine 

X-ray  exaa  of  lower  spine 

X-ray  exaa  of  lower  spine 

X-ray  exaa  of  lower  spine 

CAT  scan  of  neck  spine 

Contrast  CAT  scan  of  neck 

Contrast  CAT  scans  of  neck 

CAT  acan  of  thorax  spine 

Contrast  CAT  scan  of  thorax 

Contrast  CAT  scans  of  thorax 

CAT  scan  of  lower  spii>e 

Contrast  CAT  of  lower  spine 

Contrast  CAT  scans, low  spine 

Magnetic  iaage,  neck  spine 

Magnetic  iaage,  neck  spine 

Magnetic  iaage,  cheat  spine 

Magnetic  iaage,  chest  spine 

Magnetic  iaage,  luabar  apine 

Magnetic  iaage,  luabar  spine 

Magnetic  iaage,  neck  spine 
Magnetic  iaage,  chest  spine 
Magnetic  iaage,  luabar  spine 
X-ray  exaa  of  pelvis 
X-ray  exaa  of  pelvis 
CAT  scan  of  pelvis 
Contrast  CAT  acan  of  pelvia 
Contraat  CAT  scans  of  pelvis 
Magnetic  iaage,  pelvis 
X-ray  exaa  sacroiliac  joints 
X-ray  exaa  sacroiliac  joints 
X-ray  exaa  of  tailbone 
Contrast  x-ray  lower  spine 
X-ray  exaa  of  collarbone 
X-ray  exka  of  shoulder  blade 
X-ray  exaa  of  shoulder 
x-ray  exaa  of  shoulder 
Contrast  x-ray  of  shoulder 
X-ray  exaa  of  ahoulders 
X-ray  exaa  of  huaerus 
x-ray  exaa  of  elbow 
X-ray  exaa  of  elbow 
Contrast  x-ray  of  elbow 
X-ray  exaa  of  foreara 
X-ray  exaa  of  era,  infant 
X-ray  exaa  of  wrist 
X-ray  exaa  of  wriat 
Contrast  x-ray  of  wrist 
X-ray  exaa  of  hand 
X-ray  exaa  of  hand 
X-ray  exaa  of  finger (a) 
CAT  scan  of  are 
Contrast  CAT  scan  of  ara 
contrast  CAT  scans  of  ara 
Magnetic  iaage,  ara,  hand 
Magnetic  iaage,  joint  of  ara 
Magnetic  iaaglng/upper  (MRA) 

1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association. 


72090 

26 

72100 

26 

72110 

26 

72114 

26 

72120 

26 

72125 

26 

7213* 

26 

73127 

26 

72128 

26 

72129 

26 

72130 

26 

72131 

26 

72132 

26 

72133 

26 

72141 

36 

72142 

26 

72146 

26 

72147 

26 

72148 

.26 

72149 

26 

73156 

26 

73157 

26 

73158 

26 

72170 

26 

72190 

26 

72192 

26 

72193 

26 

72194 

26 

72196 

26 

72200 

26 

72202 

26 

72220 

36 

72265 

26 

73000 

26 

73010 

26 

73020 

36 

73030 

36 

73040 

26 

73050 

26 

73060 

26 

73070 

26 

73080 

26 

73085 

26 

73090 

36 

73092 

26 

73100 

26 

73110 

26 

73115 

26 

73130 

2C 

73130 

26 

73140 

26 

73200 

26 

73301 

26 

73303 

26 

73320 

26 

73221 

26 

73225 

26 

1995 

requested 

ROC 

HCTA 

Propoeed 

work  RVO 

work  RVOs 

Rec 

Decision 

RVDs 

0.28 

0.22 

0.28 

Agreed 

0.28 

0.22 

0.16 

0.22 

Agreed 

0  22 

0.31 

0.25 

0.31 

Agreed 

0.31 

0.36 

0.33 

0.36 

Agreed 

0.36 

0.22 

0.16 

0.22 

Agreed 

0.22 

1.16 

1.09 

1.16 

Agreed 

1.16 

1.22 

1.09 

1.22 

Agreed 

1.22 

1.27 

1.21 

1.27 

Agreed 

1.27 

1.16 

1.09 

1.16 

Agreed 

1.16 

1.23 

1.09 

1.22 

Agreed 

1.22 

1.37 

1.21 

1.27 

Agreed 

1.27 

1.16 

1.09 

1.16 

Agreed 

1.16 

1.33 

1.09 

1.22 

Agreed 

1.22 

1.37 

1.21 

1.27 

Agreed 

1.27 

1.60 

1.48 

1.60 

Agreed 

1.60 

1.93 

1.48 

1  92 

Agreed 

1.92 

1.60 

1.48 

1.60 

Agreed 

1.60 

1.93 

1.48 

1.92 

Agreed 

1.92 

1.48 

1.48 

1.48 

Agreed 

1.48 

1.78 

1.48 

1.78 

Agreed 

1.78 

3.57 

1.48 

2.57 

Agreed 

2.57 

3.57 

1.48 

2.57 

Agreed 

2.57 

2.36 

1.48 

2.36 

Agreed 

2.36 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.21 

0.15 

0.21 

Agreed 

0.21 

1.09 

1.09 

1.09 

Agreed 

1.09 

1.16 

1.09 

1.16 

Agreed 

1.16 

1.22 

1.21 

1.22 

Agreed 

1.22 

1.60 

1.48 

1.60 

Agreed 

1.60 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.19 

0.13 

0.19 

Agreed 

0.19 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.83 

0.22 

0.83 

Agreed 

0.83 

0.16 

0.10 

0.16 

Agreed 

0.16 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.15 

0.10 

0.15 

Agreed 

0.15 

0.18 

0.12 

0.18 

Agreed 

0.18 

0.54 

0.15 

0.54 

Agreed 

0.S4 

0.20 

0.14 

0.20 

Agreed 

0.20 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.15 

0.10 

0.15 

Agreed 

0.15 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.54 

0.15 

0.54 

Agreed 

0.S4. 

0.16 

0.10 

0.16 

Agreed 

0.16 

0.16 

0.10 

0.16 

Agreed 

0.16 

0.16 

0.10 

0.16 

Agreed 

0.16 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.54 

0.16 

0.54 

Agreed 

0.54 

0.16 

0.10 

0.16 

Agreed 

0.16 

0.17 

0.11 

0.17 

Agreed 

0.17 

0.13 

0.09 

0.13 

Agreed 

0.13 

1.09 

1.09 

1.09 

Agreed 

1  09 

1.16 

1.09 

1.16 

Agreed 

1.16 

1.22 

1.21 

1.22 

Agreed 

1.22 

1.48 

1.48 

1.48 

Agreed 

1.48 

0.95 

1.48 

1.48 

Agreed 

1.48 

1.73 

1.48 

1.73 

Agreed 

1  73 
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*   I  71 

4 

1  JO 

Agreed 

1  30 

I  71 

0 

0  7» 

Agreed 

0  ■'9 

1  2t 

0 

0  *4 

Agreed 

0  94 

0  4S 

0 

0  20 

Agreed 

0  20 

1   " 

0 

1  7  7 

Agreed 

I   77 

1.01 

0 

0  79 

Incraaaad 

0  ■< 

1  «1 

I 

1  SO 

Decraaaed 

1  34 

0  92 

0 

0  90 

Decreaaed 

0  t7 

1  3* 

0 

1  J7 

Decreaaed 

1  10 

1   S  1 

0 

1  SI 

Agreed 

1  SI 

1  \l 

j 

1  11 

Agreed 

1  Jl 

3  )  ' 

'\ 

0   J7 

Agreed 

0  37 

3  sn 

0 

2  J 

0  t9 

Agreed 

3  69 

0  1  " 

In<-t  ea»« 

0  37 

Agreed 

0   37 

0  73 

1 

OS 

0  70 

Agreed 

0  70 

C  Si 

; 

^1 

rpT 

(a! 

0  59 

0  so 

O.IX 

0 

1  1 

12 

B 

(ai 

0  SO 

CPT/HCPCS 

Code'    Mod  Deacription 


right  199S  American 
change  implemented 


Medical  A«aociation. 
In  1996. 


Ophthal»oecopy/dyna»oi»etry 
Blectroret inography 
Color  vision  exaaination 
Dark  adaptation  eye  exaa 
Speech  fc  hearing  evaluation 
Speech/hearing  therapy 
Speech/hearing  therapy 
Nasal  function  studies 
Spontaneous  nystagmus  test 
Positional  nystag«ua  test 
Caloric  vestibular  test 
Optokinetic  nystagmis  test 
Oscillating  tracking  test 
Torsion  swing  recording 
Supplenental  electrical  test 
Pure  tone  hearing  test,  air 
Pure  tone  audiooetry,  air 
Audiometry,  air  k   bone 
Speech  threshold  audioawtry 
Speech  audioiwtry,  cosvlete 
Conprehensive  hearing  test 
Bekesy  audioaietry,  diagnosis 
Loudness  balance  test 
Tone  decay  hearing  test 
Sisi  hearing  test 
Stenger  test ,  pure  tone 
Tyiq>ano«etry 
Acoustic  reflex  testing 
Acoustic  reflex  decay  test 
Filtered  speech  hearing  teat 
Staggered  spondaic  word  teat 
Lombard  test 

Sensorineural  acuity  test 
Synthetic  sentence  test 
Stenger  test ,  speech 
Conditioning  play  audiometry 
Select  picture  audiometry 
Blectrocochleography 
Brainsten  evoked  audiometry 
Auditory  function  test(s) 
Electro  hearing  aid  test, one 
Blectro  hearingaid  test, both 
Bar  protector  evaluation 
Dissolve  clot,  heart  vessel 
Blectrocardiograa,  complete 
Blectrocardiogram  report 
BCG  monitor/record,  24  hrs 
BCG/s ignal -averaged 
Echo  exan  of  heart 
Echo  exam  of  heart 
Doppler  echo  exam,  heart 
Doppler  color  flow 
Insert/place  heart  catheter 
Biopsy  of  heart  lining 
Left  heart  catheterization 
Rt  fc  Lt  heart  catheters 
1  All  CPT  codes  and  descriptors  copyright 


92260 

92275 

26 

92283 

26 

92284 

26 

92506 

92507 

92508 

93512 

92541 

26 

92542 

26 

92543 

26 

92544 

26 

92545 

26 

92546 

26 

92547 

925S1 

92552 

92553 

92555 

92556 

92557 

92561 

92562 

92563 

92564 

92565 

92567 

92568 

92569 

92571 

92572 

92573 

92575 

92576 

92577 

92582   . 

92583 

92584 

92585 

26 

92589 

92594 

92595 

92596 

92977 

93000 

93010 

93225 

93278 

26 

93307 

26 

93312 

26 

93320 

26 

93325 

26 

93503 

93505 

26 

93510 

26 

93526 

26 

1995 

requested 

RDC 

HCPA 

tnropo«ed 

work  RVD 

work  RVDs 

Rec 

Decision 

RVOs 

O.SO 

0.20 

CPT 

(a) 

0.50 

1.01 

0.40 

1.01 

Agreed 

1.01 

o.ac 

0.17 

0.17 

Agreed 

0.17 

0.37 

0.24 

0.24 

Agreed 

0.24 

0.86 

increase 

0.86 

Agreed 

0.86 

0.52 

Increase 

0.52 

Agreed 

0.52 

0.26 

Increase 

0.26 

Agreed 

0.26 

0.S5 

0.31 

0.55 

Agreed 

0.55 

O.«0 

1.40 

0.40 

Agreed 

0.40 

0.33 

0.80 

0.33 

Agreed 

0.33 

0.38 

0.80 

0.38 

Agreed 

0.38 

0.26 

Increase 

0.26 

Agreed 

0.26 

0.23 

1.40 

0.23 

Agreed 

0.23 

0.29 

Increase 

0.29 

Agreed 

0.29 

0.00 

Increase 

Z 

0.00 

0.40 

z 

0.00 

0.40 

z 

0.00 

0.80 

z 

0.00 

0.40 

z 

0.00 

0.80 

z 

0.00 

1.70 

z 

0.00 

Increase 

z 

0.00 

Increase 

z 

0.00 

0.60 

z 

0.00 

0.60 

z 

0.00 

0.40 

z 

0.00 

0.40 

2 

0.00 

0.40 

z 

0.00 

0.40 

z 

0.00 

0.60 

z 

0.00 

0.90 

z 

0.00 

Increase 

z 

0.00 

Increase 

z 

0.00 

Increase 

z 

0.00 

0.40 

z 

0.00 

1.40 

z 

0.00 

0.90 

z 

0.00 

2.70 

z 

0.50 

3.90 

0.50 

Agreed 

C.50 

0.00 

3.80 

z 

0.00 

1.40 

z 

0.00 

2.50 

z 

0.00 

0.90 

z 

0.00 

Increase 

z 

0.17 

0.05 

0.17 

Agreed 

0.  17 

0.17 

0.05 

0.17  ■ 

Agreed 

0.17 

0.00 

z 

0.35 

0.16 

0.25 

Agreed 

0.25 

0.78 

1.67 

1.06 

Decreased 

0,78 

1.S7 

2.39 

2.39 

Decreased 

1.90 

0.38 

0.57 

0  38 

Agreed 

0.38 

0.07 

B 

2.43 

3.67 

2.43 

Agreed 

2.43 

4.56 

4.38 

4.36 

Agreed 

4.38 

4.33 

* 

4.33 

Agreed 

4  33 

5.99 

• 

5.99 

Agreed 

S  99 

ght  1995 
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Medic 
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Table  1 
Fivw-Year  Review  of  Work  Relative  Value  Unite 


Table  1 
Pive-Year  Review  of  Work  Relative  Value  Units 


~PT    HCPCS 

Codm'  Hod     DeBcrlptlon 


lis;" 

26 

■)  ^',2^ 

26 

9  ISJ-J 

••»  1  S  4  4 

1  )S<S 

1  IS«  1 

2t> 

9  IS6  J 

26 

-)  l(>2  1 

2  6 

4  1*41 

26 

9J6S0 

26 

9  )  m 

26 

'>)875 

26 

9(880 

26 

9)88J 

26 

919i2 

2  b 

9  19?  1 

26 

91924 

26 

9  192S 

2^ 

9  i926 

26 

9  19)0 

26 

9J9J  1 

26 

91965 

26 

91970 

26 

9)971 

26 

9J980 

26 

91981 

26 

94060 

26 

941S0 

26 

94  160 

26 

942*0 

26 

94  )50 

26 

94360 

26 

94  17S 

26 

94400 

26 

94  no 

26 

94  '2'j 

26 

94770 

26 

9S004 

1S310 

9  S  0  1  =, 

■IS024 

9SJ2B 

9S0''S 

9SHS 

(S;  I  ' 

9S907 

26 

9S808 

2h 

•*S81  J 

26 

9585  1 

95852 

•  s  a  6 '' 

2h 

95868 

2»> 

958  '2 

Jb 

959  )  7 

26 

95951 

26 

9640U 

1  All  CPT 


Rt  k    Lt  heart  catheter* 
Ht,  Lt  heart  cat heteriiat ion 
Iniection.  cardiac  cath 
Injection  for  aorti^qraphy 
Injection  for  coronary  xray« 
Cardiac  tjutpvic  laeaauraaient 
Cardiac  output  meaaurement 
Electrophyaioloqy  evaluation 
K 1  ec t  rophys  1  o  1  ogy  evaluatloi. 
Til''  table  evaluation 
Telephone  analyaia , paceaake- 
Extracranial  study 
Kxtrairanial  study 
Kjtt  cacranial  atudy 
Extremity  atudy 
Bxtremity  study 
Kxtremity  study 
Lower  extremity  study 
Lower  extremity  study 
Upper  extremity  study 
upper  extremity  study 
Kxtremity  study 
Ext  remlty  study 
Kxtremity  study 
Penile  vascular  study 
Penile  vascular  study 
Evaluation  of  wheezing 
Vital  capacity  test 
Vital  capacity  screening 
Residual  lung  capacity 
Lung  nitrogen  washout  curve 
Measure  airflow  resistance 
Heapiratory  flow  volusie  loop 
COi  breathing  response  curve 
Monoxide  diffusing  capacity 
Membrane  diffusion  capacity 
Bxhaled  carbon  dioxide  test 
Allergy  skin  tests 
Sennit ivity  skin  tests 
Sensitivity  skin  tests 
Al lerqy  sk in  tests 
Allergy  skin  tests 
Ingestion  challenge  test 
Immunotherapy,  one  injection 
Immunotherapy  infections 
S  Leep  St  vjdy 
Polysomnogi aphy .  1  3 
Pol  ys<^mnoqraphy ,  4  <->z    more 
Range  of  mot  ion  measurements 
r.ange  of  motion  measurements 
►»uacle  test,  head  or  neck 
Muscle  test,  head  or  neck 
Muscle  test,  one  fiber 
Neurosiuscular  -jvinctton  test 
KEC  tnonltor  inq/videorecord 
rhemotherapy.   (SC)/(IM) 

codes  and  descriptorB  copyr 


1995 

requested 

ROC 

HCFA 

Prof>oae<i 

work  RVU 

work  RVUa 

Rac 

Declaion 

RVDS 

7  28 

B.S6 

7.28 

Agreed 

7.3t 

4  80 

7  28 

4.80 

Agreed 

4.80 

0  29 

0.40 

0.40 

Agreed 

0.40 

0  29 

0.23 

0.25 

Agreed 

0.25 

0  29 

0.35 

0.40 

Agreed 

0.40 

1  15 

0.50 

O.SO 

Agreed 

0.50 

0  37 

0.16 

0.16 

Agreed 

0.16 

12  66 

CPT 

CPT 

la) 

12.66 

S  93 

8  60 

5.93 

Agreed 

5  93 

I  89 

B 

0  17 

0.17 

Agreed 

0.17 

0.22 

0  38 

0.22 

Agreed 

0.22 

0.60 

0  79 

0.60 

Agreed 

0.60 

0  40 

0  59 

0.40 

Agreed 

0.40 

0  25 

0  38 

0.25 

Agreed 

0.25 

0  4S 

0.79 

0.45 

Agreed 

0.  45 

0  50 

1  17 

0.50 

Agreed 

0.50 

0  St 

0  79 

0.58 

Agreed 

0.58 

0.  39 

0.59 

0.39 

Agreed 

0.39 

0  46 

0.79 

0.46 

Agreed 

0.46 

0  31 

O.S^ 

0  31 

Agreed 

0.31 

0.35 

0  79 

0.35 

Agreed 

0.35 

0.68 

0.79 

0  68 

Agreed 

0.68 

0.45 

0.59 

0.45 

Agreed 

0.45 

1.82 

1  25 

1  35 

Agreed 

1.25 

0  64 

0.44 

0.44 

Agreed 

0.44 

0  31 

0.31 

0.31 

Agreed 

0.31 

Oil 

0.07 

CPT 

(a) 

0.11 

0.  18 

0.11 

0.18 

Agreed 

0.18 

0.26 

0.16 

0.26 

Agreed 

0.26 

0.26 

0.16 

0.26 

Agreed 

0.26 

0.26 

0.16 

0.26 

Agreed 

0.36 

0.  31 

0.  19 

0.31 

Agreed 

0.31 

0.40 

* 

0.40 

Agreed 

0.40 

0.26 

0.16 

0.26 

Agreed 

0  26 

0.26 

0.16 

0.36 

Agreed 

0.26 

0.20 

0.11 

0.15 

Agreed 

0.15 

0  00 

0.01 

Z 

0.15 

0.07 

0  15 

Agreed 

0.15 

0.15 

0  07 

0.15 

Agreed 

0.15 

0  00 

0  03 

Z 

0  00 

Increase 

Z 

0  95 

0  60 

0.95 

Agreed 

0.95 

0  00 

0  17 

z 

0  00 

0  17 

z 

1  66 

1.66 

c 

2  65 

2  65 

c 

3  53 

3  53 

c 

0  28 

0  16 

0.  16 

Agreed 

0.16 

0  19 

0.11 

0.11 

Agreed 

0.  11 

0  62 

0.79 

0  .  79 

Agreed 

0.  79 

1  50 

1.18 

1.18 

Agreed 

1.18 

1.50 

2  00 

CPT 

(al 

1.50 

0  60 

0.51 

0  65 

Agreed 

0.65 

3  80 

6  75 

6  00 

Agreed 

6.00 

0  00 

1  80 

Z 

right  1995 

American 

Medical  Association. 

CPT/HCPCS 

Code'    Mod  Deacriptlon 


96405  Intraleaional  cheao  adaln 

96406  Intraleaional  cheao  adaln 
9640S  Cheaotherapy,  puah  technique 
96410  Cheaotherapy, infusion  aethod 
96412  Cheaotherapy, infusion  aethod 
96414  ChcsKstherapy,  infusion  aethod 
96430  Cheaotherapy,  puah  technique 
96423  Cheaotherapy, infusion  method 
96423  Cheaotherapy. Infusion  aethod 
96435  .  Cheaotherapy, infusion  aethod 
96440  Cheaotherapy,  intracavitary 
96445  Cheaotherapy,  intracavitary 
96450  Cheaotherapy,  into  CNS 
96910  Photocheaotherapy  with  OV-B 
96912  Photocheaotherapy  with  OV-A 
97350  Myofascial  release 
97360  Regional  aanipulation 
97261  Suppleaental  nanipulations 

97500  Orthotics  training 

97501  Suppleaental  training 

97530  Prosthetic  training 

97531  Suppleaental  training 

98935  Osteopathic  aanipulation 

98936  Osteopathic  aanipulation 

98927  Osteopathic  manipulation 

98928  Osteopathic  manipulation 

98929  Osteopathic  manipulation 

99201  Office/outpatient  visit,  new 

99202  .   Office/outpatient  visit,  new 

99303  Of f ice /outpatient  visit,  new 

99304  Office/outpatient  visit,  new 
99205  Of f ice /outpatient  visit,  new 
99311  Office/outpatient  visit,  est 

99212  Office/outpatient  visit,  est 

99213  Of f ice /outpatient  visit,  est 

99214  Of f ice /outpatient  visit,  est 

99215  Office/outpatient  visit,  est 

99221  Initial  hospital  care 

99222  Initial  hospital  care 

99223  Initial  hospital  care 
99231  Subsequent  hospital  care 
99233  Subsequent  hospital  care 
99333  Subsequent  hospital  care 
99238  Hospital  discharge  day 

99241  Office  consultation 

99242  Office  consultation 

99243  Office  consultation 

99244  Office  consultation 

99245  Office  consultation 

99251  Initial  inpatient  consult 

99252  Initial  inpatient  consult 

99253  Initial  Inpatient  consult 

99254  Initial  inpatient  consult 

99255  Initial  inpatient  consult 
99261  Follow-up  inpatient  consult 
99362  Follow-up  inpatient  consult 

1  All  CPT  codes  and  descriptors  copyright 


1995 

requested 

RUC 

HCTA 

Proposed 

work  RVO 

work  RVDs 

Rec 

DecisioD 

RVDs 

0.53 

1.20 

0.52 

Agreed 

0.52 

0.80 

1.09 

0.80 

Agreed 

0.80 

0.00 

1.31 

Z 

0.00 

1.81 

Z 

0.00 

1.43 

Z 

0.00 

1.50 

z 

0.00 

1.00 

z 

0.00 

1.40 

z 

0.00 

0.70 

z 

0.00 

1.70 

z 

3.37 

3.40 

2.37 

Agreed 

2.37 

3.30 

3.22 

2.20 

Agreed 

2.20 

1.89 

2.91 

1.89 

Agreed 

1.89 

0.00 

0.75 

Z 

0.00 

0.75 

Z 

0.45 

0.19 

CPT 

(a) 

0.45 

0.19 

CPT 

(a) 

0.19 

0.13 

CPT 

(a) 

0.12 

0.31 

Increase 

CPT 

(a) 

0.31 

0.17 

Increase 

CPT 

(a) 

0.17 

0.37 

Increase 

CPT 

(a) 

C.37 

0.23 

Increase 

CPT 

(a) 

0.22 

0.45 

0.45 

0.45 

Agreed 

0.45 

0.65 

0.65 

0.65 

Agreed 

0.65 

0.87 

0.87 

0.87 

Agreed 

0.87 

1.03 

0.87 

1.03 

Agreed 

1.03 

1.19 

1.19 

1.19 

Agreed 

1  .19 

0.38 

Increase 

0.39 

Increased 

0.45 

0.75 

Increase 

0.79 

Increased 

0.88 

1.14 

Increase 

1.20 

Increased 

i  34 

1.71 

Increase 

1.80 

Increased 

2.00 

3.28 

Increase 

3  41 

Increased 

2  .67 

0.17 

Increase 

0.25 

Decreased 

0.17 

0.38 

Increase 

0.50 

Decreased 

0.45 

0.55 

Increase 

0.80 

Decreased 

0.67 

0.94 

Increase 

1.27 

Decreased 

1.10 

1.51 

Increase 

1.90 

Decreased 

1.77 

1.06 

Increase 

1.06 

Increased 

1.28 

1.84 

Increase 

1.84 

Increased 

2  14 

2.57 

Increase 

2.57 

Increased 

2.99 

0.51 

Increase 

0.65 

Decreased 

0.64 

0.88 

Increase 

1.30 

Decreased 

1-06 

1.25 

1.97 

1.75 

Decreased 

1  .61 

1.06 

1.97 

CPT 

1  28 

0.54 

Increase 

0.63 

Increased 

0.64 

1.11 

Increase 

1.25 

Incre:»sed 

1.28 

1.47 

Increase 

1.90 

Decreased 

1.71 

2.23 

Increase 

2.50 

Increased 

2.56 

2.96 

Increase 

3.21 

Increased 

3  41 

0.54 

Increase 

0.63 

Increased 

0  66 

1.13 

Increase 

1.25 

Increased 

1.  32 

1.56 

Increase 

1.90 

Decreased 

1.82 

2.27 

Increase 

2.50 

Increased 

2.64 

3.14 

Increase 

3.40 

Increased 

3.65 

0.36 

Increase 

0.65 

Decreased 

0.42 

0.74 

Increase 

1.30 

Decreased 

0  85 

iht  1995 

American 

Medical  Association. 
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Table    1 
Five-Year  Review  of  Morlc  Relative  Value  Units 


CPT/HCPCS 

Code'    Mod  D»«cription 


9930 
993S1 
99283 
99384 
9938S 
99291 
99393 
9939* 
99301 
99903 
99303 
99311 
993ia 
99313 
99341 
99343 
99343 
99351 
99353 
99353 
99354 
99355 
993$C 
99357 
99358 
99359 
99J7« 


r^llow-up  inpatient  coneult 
■■ergency  dept  viait 
■iMrgency  dept  viait 
ttwrqency  dept  viait 
■•er9ency  dept  viait 
Critical  care,  firat  hour 
Critical  care,  addl  30  Bin 
■eonatal  critical  care 
Nuraing  facility  care 
■uraing  facility  care 
Muraing  facility  care 
Nuraing  facility  care,aub«eq 
Nuraing  facility  care,eul>aeq 
Nuraing  facility  care.aubaeq 
Hoae  via'.t,  new  patient 
viait,  new  patient 
viait,  new  patient 
Hoae  viait,  eatab  patient 
Hoiae  viait,  eatab  patient 
Hoaw  viait,  eatab  patient 
Prolonged  aervice,  office 
Prolonged  aervice,  office 
Prolonged  aervice,  inpatient 
Prolonged  aervice,  inpatient 
Prolonged  aerv,  w/o  contact 
Prolonged  aerv,  w/o  contact 
Care  plan  overaight/over  to 


1995 

requeated 

HOC 

HCVR 

Proposed 

work  RVU 

work  RVUs 

Hec 

Decision 

RVOs 

I.IS 

Increaa* 

1.75 

Decreased 

1.37 

0.28 

0.S4 

B 

0.33 

0.47 

0.S4 

B 

0.55 

1.68 

2.30 

1.68 

Increased 

1.95 

3.«1 

3.30 

2.63 

Increased 

3.0C 

3.64 

3.64 

4.00 

Agreed 

4.00 

1.84 

1.84 

3.00 

Agreed 

3.00 

7.40 

88.38 

B 

8.00 

1.07 

Increaae 

CPT 

1.38 

1.67 

Increaae 

CPT 

1.71 

3.29 

Increaae 

CPT 

3.14 

0.54 

Increaae 

CPT 

0.64 

0.89 

Increase 

CPT 

1.06 

1.19 

Increaae 

CPT 

l.Sl 

1.12 

3.35 

1.13 

Increased 

1.34 

1.58 

3.57 

1.58 

Increased 

2.00 

2.09 

4.83 

3.09 

Increased 

2.67 

0.83 

1.65 

0.83 

Decreased 

0.67 

1.13 

3.00 

1.13 

Decreaaed 

1.10 

1.48 

4.00 

1.48 

Increased 

1.77 

1.51 

3.33 

1.77 

1.51 

1.30 

1.77 

1.44 

3.00 

1.71 

1.44 

l.SO 

1.71 

0.00 

3.10 

Z 

0.00 

1.00 

Z 

0.00 

3.40 

z 

1  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Aasociation. 
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B.  Discussion  of  Comments  by  Clinical 
Area 

1.  Integumentary  System 

Comment:  Numerous  specialty 
societies  surveyed  and  commented  on 
the  CPT  codes  for  the  integumentary 
system  that  they  believed  were 
undervalued  or  overvalued.  In  several 
instances,  specialty  societies  were 
responding  to  reductions  proposed  by 
other  commenters.  The  specialty 
societies'  recommendations  were 
supported  with  survey  data  and 
arguments  that  were  based  on  changes 
in  the  patient  population,  changes  in 
technology,  and  rank-order  anomalies. 
Survey  samples  were  of  sufficient  size 
to  validate  the  results.  Additionally, 
specialty  societies  made  cross-specialty 
comparisons  to  similar  procedures.  The 
comparisons  gave  support  to  arguments 
and  survey  data. 

RUC  Evaluation/Recommendation: 
Generally,  the  RUC  found  the  data, 
comparisons,  and  arguments 
convincing.  The  RUC  looked  for 
compelling  evidence  that  the  procedure 
had  changed,  the  patient  population  had 
changed,  or  the  code  had  been  originally 
undervalued  or  overvalued.  When  the 
RUC  recommended  different  work 
RVUs,  it  typically  attempted  to 
reconcile  new  survey  data  and  rationale 
with  Harvard  data,  producing  final 
recommended  work  RVUs.  In  all,  the 
RUC  recommended  that  the  work  RVUs 
for  6  codes  be  reduced  in  value,  for  15 
codes  be  increased  in  value,  and  for  35 
codes  be  maintained  at  the  current 
value. 

HCFA  Decision:  We  agree  with  the 
RUC  on  most  of  its  findings,  but  we 
have  rejected  the  RUC  recommendations 
for  the  following  eight  integumentary 
system  codes: 

CPT  codes  15570  through  15576 
(Formation  of  direct  or  tubed  pedicle, 
with  or  without  transfer). 

There  are  four  codes  in  this  family 
that  are  used  to  report  the  formation  of 
direct  or  tubed  pedicles  in  different 
body  areas.  We  received  a  comment  that 
all  of  these  codes  are  undervalued  when' 
compared  to  the  corresponding  adjacent 
flap  codes,  CPT  code  14001  with  7.78 
work  RVUs,  CPT  code  14021  with  9.37 
work  RVUs,  and  CPT  code  14040  with 
7.18  work  RVUs. 

In  its  recommendation  to  us,  the  RUC 
indicated  that  several  old  codes,  CPT 
codes  15500  through  15515,  which  were 
valued  by  Harvard,  were  deleted  in  1992 
and  replaced  with  CPT  codes  15570 
through  15576.  The  RUC  also  noted  that 
the  new  codes  are  misvalued  and  that 
no  explanation  had  been  received 
describing  how  the  work  RVUs  of  these 
codes  were  determined.  The  current 


survey  results  show  median  work  RVUs 
of  9.85  and  a  median  intraservice  time 
of  105  minutes  for  CPT  code  15570; 
median  work  RVUs  of  9.63  and  a 
median  intraservice  time  of  90  minutes 
for  CPT  code  15572;  median  work  RVUs 
of  10.50  and  a  median  intraservice  time 
of  120  minutes  for  CPT  code  15574;  and 
median  work  RVUs  of  8.50  and  a 
median  intraservice  time  of  90  minutes 
for  CPT  code  15576.  These  results  agree 
with  the  Harvard  data  for  the  original 
codes,  CPT  codes  15500  through  15515. 
Based  on  the  survey  results  and  the  lack 
of  rationale  for  the  current  work  RVUs, 
the  RUC  recommended  that  the  codes  be 
valued  at  the  same  level  established  by 
Harvard  for  the  original  deleted  codes. 

We  have  not  accepted  the  RUC 
recommendations  for  two  reasons.  First, 
the  RUC's  understanding  of  the  source 
of  the  work  RVUs  for  the  current  codes 
is  incorrect  and  second,  we  believe  the 
vignettes  that  were  surveyed  may  have 
led  to  an  overestimation  of  the  work. 
These  four  co(}es  first  appeared  in 
CPT  1992,  following  a  revision  of  this 
section  of  CPT.  The  codes  do  not 
correspond  directly  to  the  deleted  codes 
(CPT  codes  15500  through  15515)  cited 
by  the  RUC  because  other  codes  (CPT 
codes  15540  through  15555  and  15700 
through  15730)  also  were  deleted  and 
crosswalked  to  the  new  codes.  Because 
we  viewed  the  coding  change  as 
significant,  we  did  not  accept  the  work 
RVUs  developed  by  Harvard  for  CPT 
codes  15500  through  15515  as  a  valid 
basis  for  the  new  codes.  We  proposed 
work  RVUs  for  the  current  CPT  codes 
15540  through  15555  in  the  November 
25,  1991  final  rule  for  the  1992 
physician  fee  schedule  (56  FR  59502). 
Because  the  comments  that  we  received 
suggested  that  the  proposed  work  RVUs 
were  too  low,  we  referred  the  codes  to 
one  of  the  multispecialty  refinement 
panels  that  met  in  May  1992.  Based  on 
the  ratings  of  that  panel,  no  changes 
were  made  in  the  work  RVUs,  and  they 
became  final  work  RVUs  effective 
January  1,  1993. 

The  vignettes  that  were  surveyed  by 
the  RUC  describe  patient  problems  and 
services  that  we  believe  may  have  led  to 
an  overestimation  of  the  work  involved 
in  the  formation  of  direct  or  tubed 
pedicles.  For  example,  the  vignette  for 
CPT  code  15574  reads: 

A  56-yecir-old  hunter  sustains  a  gun  shot 
injury  to  his  left  hand.  He  is  brought  to  the 
hospital  and  initial  debridement,  fracture 
stabilization  and  tempwrary  wound  cover  is 
accomplished  with  dressing  changes.  A 
tailored  groin  flap  is  planned  for  coverage  of 
the  dorsal  defect.  At  operation,  a  random 
patterned  groin  flap  is  elevated.  The  hand  is, 
again,  thoroughly  debrided  and  lavaged.  and 
the  groin  flap  is  placed.  The  abdominal 


wound  is  closed  by  primary  advancement  of 
the  abdominal  skin.  The  postoperative  care  is 
routine  until  either  further  delay  or 
separation  occurs. 

The  preservice  work  is  described  as 
including  an  assessment  of  the  patient 
in  the  emergency  room.  The  intraservice 
work  is  describeid  as  including  the 
creation  of  a  special  dressing  to 
maintain  the  relative  positions  of  the 
hand,  the  flap,  and  the  abdominal  wall. 
We  are  concerned  that  the  survey 
respondents  may  have  considered  the 
work  of  debridement,  fracture 
stabilization,  initial  emergency  room 
evaluation,  and  immobifization  of  the 
hand.  Hap,  and  abdomen  in  their 
estimates  of  woric.  If  so,  the  work  RVUs 
are  excessive  because  those  other 
services  can  be  reported  and  paid 
separately.  Therefore,  we  are 
maintaining  the  current  work  RVUs. 

CPT  code  15580  (Cross  finger  Pap., 
including  free  graft  to  donor  site). 

We  received  a  comment  that  this  code 
is  undervalued  when  compared  to  CPT 
code  15240  (Skin  full  graft  procedure) 
and  CPT  code  15100  (Skin  split  graft 
procedure).  It  was  argued  that  the 
current  work  RVUs  do  not  account  for 
the  intraservice  time  and  work  involved 
in  harvesting  and  applying  the  skin 
graft.  Survey  data  showed  a  median 
intraservice  time  of  90  minutes  and 
median  work  RVUs  of  9.00.  The  RUC 
recommended  that  the  work  RVUs  be 
increased  based  on  the  survey  results 
and  its  conclusion  that  the  comparison 
to  skin  graft  procedures  was 
appropriate. 

We  nave  not  projjosed  a  change  in  the 
work  RVUs  for  this  code  because  we  are 
concerned  that  CPT  is  not  clear 
regarding  the  separate  reporting  of  a 
graft  to  the  donor  site,  and  the  vignette 
may  have  led  to  an  overestimation  of 
work.  There  is  a  note  in  the  introductory 
paragraphs  for  the  flap  codes  that  states: 
"Repair  of  donor  site  requiring  skin  graft 
or  local  flaps  is  considered  an 
additional  separate  procedure."  This 
contradicts  the  terminology  of  CPT  code 
15580  and  could  be  a  source  of 
confusion. 

The  vignette  that  was  used  in  the  sursey 
reads:  A  36-year-old  laborer  sustains  an 
avulsion  injury  of  the  volar  asp>ect  of  the 
middle  of  phalanx  of  the  left  index  finger  in 
a  grinding  machine.  The  profundus  tendon  is 
intact  and  the  neurovascular  bundles  are 
intact.  At  operation,  a  cross  finger  pedicle 
flap  from  the  dorsum  of  the  adjacent  left 
middle  phalanx  is  elevated  and  rotated 
downward  and  placed  on  the  volar  asp>ect  of 
the  adjacent  finger.  The  donor  site  defect  was 
reconstructed  with  a  full  thickness  skin  graft 
harvested  from  the  left  groin  Both  the 
pedicle  and  the  skin  graft  were  sewn  in 
place.  The  postoperative  care  is  routine  for 
that  of  a  split  thickness  skin  graft 
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The  preservice  work  is  described  as 
including  an  assessment  of  the  patient 
in  the  emergency  room.  The  description 
of  the  iiitraservice  work  includes 
thorough  debridement  and 
immobilization  of  the  fmgers  in  a 
specially  constructed  dressing  to 
remove  tension  from  the  flap  by 
preventing  motion. 

We  are  concerned  that  the  survey 
respondents  may  have  considered  the 
work  of  debridement,  initial  emergency 
room  evaluation,  and  immobilization  of 
the  fmgers  in  their  estimates  of  work.  If 
so,  the  work  RVUs  are  excessive  be<:ause 
the  other  services  can  be  reported 
separately.  Therefore,  we  are 
maintaining  the  current  work  RVUs. 

CPT  codes  17000.  17001.  and  17002 
(Destruction  by  any  method  of  benign 
facial  or  premalignant  lesions  in  any 
location  I. 

An  individual  who  underwent  the 
destruction  of  skin  lesions  commented 
that  the  physician  charges  for  these 
procedures  were  excessive.  He  stated 
that  the  applic:ation  of  liquid  nitrogen  is 
not  time  consuming  and  is  an 
insignificant  cost  and  that  the  physician 
work  involved  is  minimal  and  does  not 
require  great  skill.  We  forwarded  the 
comment  to  the  RUC.  The  specialty 
society  recommended  to  the  RUC  that 
the  work  RVUs  for  these  codes  be 
maintained. 

The  RUC  responded  by  indicating  that 
the  intention  of  the  RUC  and  the  5-year 
review  is  to  examine  work  RVUs.  The 
RUC  concluded  that  the  comment  we 
forwarded  was  based  on  charges  the 
commenter  incurred,  a  matter  which  is 
not  directly  related  to  the  mission  of  the 
RUC.  Therefore,  the  RUC  recommended 
that  the  current  work  RVUs  be 
maintained. 

We  acknowledge  that  part  of  the 
individual's  comments  related  to  the 
charges  he  incurred.  However,  we 
believe  that  the  commenter  raised  a 
legitimate  concern  about  the  amount  of 
physician  work  when  he  made  reference 
to  the  amount  of  time,  physician 
involvement,  and  skill  required  to 
destroy  a  skin  lesion.  Therefore,  we 
reexamined  the  work  RVUs  assigned  to 
these  codes  and  concluded  they  are  too 
high  when  compared  to  other  services 
on  the  fee  schedule.  CPT  code  17000 
(Destniction  of  a  single  benign  facial  or 
premalignant  lesion)  currently  has  work 
RVUs  that  are  approximately  3.5  times 
higher  than  the  work  RVUs  assigned  to 
the  destruction  of  a  second  similar 
lesion  (CPT  code  17001).  There  are  no  ^ 
other  services  with  such  a  variance.  A 
more  appropriate  valuation  of  CPT  code 
17000  would  set  the  initial  lesion 
destruction  at  about  twice  the  level  of 
the  work  RVUs  for  a  subsequent  lesion. 


Therefore,  we  are  proposing  0.36  work 
RVUs.  This  downward  revaluation  of 
CPT  code  17000  is  supported  by 
comparing  the  proposed  work  RVUs  to 
the  following  reference  services:  CPT 
code  1 1700  (Debridement  of  nails),  with 
0.32  work  RVUs.  and  CPT  code  11050 
(Paring  of  skin  lesion),  with  0.43  work 
RVUs.  These  services  are  comparable  to 
CPT  code  1 7000  in  terms  of  setup  time, 
procedure  time,  risk,  and  aftercare. 

We  also  believe  that  CPT  code  17001 
(Destruction  of  second  and  third  benign 
facial  or  premalignant  lesion,  each)  and 
CPT  code  17002  (Destruction  of  over 
three  lesions,  each  additional  lesion)  are 
overvalued.  We  propose  to  reduce  the 
work  RVUs  of  these  codes  to  0.14.  The 
proposed  work  RVUs  for  these  codes 
would  maintain  approximately  the  same 
ratio  to  CPT  code  17101.  with  0.11  work 
RVUs.  and  CPT  code  17102,  also  with 
O.il  work  RVUs.  as  CPT  code  17000. 
with  0.64  work  RVUs,  now  has  to  CPT 
code  17100.  with  0.53  work  RVUs.  that 
is,  about  1.2.  In  other  wdfds.  we  believe 
the  current  relative  relationship  of  work 
RVUs  for  the  destruction  of  benign 
facial  or  premalignant  lesions  (CPT  code 
17000)  to  the  work  RVU  for  the 
destruction  of  benign  lesions  in  areas 
other  than  the  face  (CPT  code  17100)  is 
correct  but  the  work  RVUs  are  too  high. 

Additionally,  we  are  concerned  that 
there  is  an  inconsistency  in  the  current 
CPT  coding  for  these  two  groups  of 
codes.  For  benign  non-facial  lesion 
destruction.  CPT  code  17104  is  only 
reported  once  for  any  number  of  lesions 
numbering  15  or  more.  There  is  not 
currently  a  parallel  code  for  benign 
facial  or  premalignant  lesions,  and  there 
is  no  limitation  on  the  number  of  times 
CPT  code  17002  can  be  reported  for 
lesions  removed  during  a  single  visit. 
Also,  we  did  not  receive  comments  on 
all  of  the  destruction  codes  so  we  have 
not  addressed  in  this  notice  other 
destmction  of  skin  lesion  codes  that 
appear  to  be  overvalued.  We  plan  to 
address  our  concerns  regarding  the 
coding  and  work  RVUs  for  those 
services  in  the  future. 

2.  Orthopaedic  Surgery 

Originally,  the  American  Academy  of 
Orthopaedic  Surgeons  submitted  a 
study  of  1,300  orthopaedic  services 
conducted  by  Abt  Associates.  Inc.  for 
review  during  the  5-year  review.  In 
addition,  the  American  Academy  of 
Orthopaedic  Surgeons  submitted 
detailed  comments  on  41  procedures. 
The  Abt  study  involved  a  combination 
of  a  telephone  survey  of  randomly 
selected  orthopaedic  surgeons  and 
multiple  consensus  panels  comprised  of 
orthopaedic  subspecialists  and 
generalists.  The  American  Academy  of 


Orthopaedic  Surgeons  considered  the 
work  RVUs  that  resulted  from  the  study 
to  be  much  more  appropriately  aligned 
than  the  current  work  RVUs.  In 
addition,  the  American  Academy  of 
Orthopaedic  Surgeons  believed  that  the 
work  RVUs  in  the  current  scale  are 
compressed  at  both  the  low  and  the  high 
end,  whereas  the  Abt  values  expand  the 
scale  in  both  directions. 

The  American  Academy  of 
Orthopaedic  Surgeons  stated  that  the 
Har\'ard  study  underestimated  the 
intraservice  work  of  many  of  the 
services  its  members  furnish.  The 
commenter  was  particularly  concerned 
that  the  work  RVUs  for  many  of  the 
services  are  based  on  a  survey  of  genera! 
orthopaedic  surgeons  with  little  or  no 
experience  performing  highly 
specialized  services  normally  provided 
by  subspecialists  within  orthopaedic 
surgery,  such  as  pediatric  orthopaedic 
surgeons.  For  example.  Harvard 
included  general  orthopaedic  surgeons 
in  the  survey  for  CPT  code  28262 
(Capsulotomy.  midfoot;  extensive, 
including  posterior  talotibial 
capsulotomy  and  tendon(s)  lengthening 
as  for  resistant  clubfoot  deformity) 
while  the  American  Academy  of 
Orthopaedic  Surgeons  surveyed 
pediatric  orthopaedic  surgeons  with 
much  more  experience  performing  the 
procedure.  The  American  Academy  of 
Orthopaedic  Surgeons'  survey 
confirmed  that  the  Harvard  study  had 
underestimated  intraservice  time. 

The  RUC  reviewed  the  methodology 
used  by  Abt  and  concluded  that  the 
RUC  should  consider  a  survey  of 
representative  codes  using  Abt's 
methodology  to  validate  the  relationship 
of  the  Abt-developed  work  RVUs  to 
RUC-developed  work  RVUs.  Instead,  the 
American  Academy  of  Orthopaedic 
Surgeons  elected  to  withdraw  the  Abt 
study  and  the  comments  on  41  codes. 
The  American  Academy  of  Orthopaedic 
Surgeons  also  elected  to  conduct  a 
survey  of  the  work  involved  in  83  codes 
that  it  believed  were  misvalued  in 
accordance  with  the  RUC  process.  The 
American  Academy  of  Orthopaedic 
Surgeons  involved  11  national 
orthopaedic  subspecialty  organizations 
in  this  survey. 

The  RUC  reviewed  and  .'«commended 
increases  in  work  RVUs  for  37  of  the  83 
codes  presented  by  the  American 
Academy  of  Orthopaedic  Surgeons.  The 
RUC  reviewed  an  additional  15  services 
based  on  conrmients  from  the  American 
Academy  of  Pediatrics,  the  American 
Society  of  Plastic  and  Reconstructive 
Surgeons,  and  other  commenters.  In 
general,  the  RUC  did  not  accept 
recommendations  for  increased  work 
RVUs  when  the  American  Academy  of 
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Orthopaedic  Surgeons'  survey  time  data 
were  .similar  to  Harvard  data  or  when 
the  reference  services  cited  were  not 
appropriate.  The  RUC  recommended 
increased  work  RVUs  to  correct  rank- 
order  anomalies  in  codes  for  which  the 
American  Academy  of  Orthopaedic 
Surgeons'  surveys  confirm  that  the 
intraservice  time  for  the  procedure  was 
underestimated  in  the  Harvard  study 
and  the  patient  population  had  changed 
in  the  past  5  years. 

The  RUC  also  reviewed  and 
recommended  decreases  for  10  of  the  12 
following  orthopaedic  services,  which 
the  RUC  identified  as  potentially 
overvalued  based  un  special  analyses  of 
trends  in  claims  data  and  the  intensity 
(work  per  unit  of  time)  of  the 
intraservice  work.  This  intensity  of 
intraservice  work  is  expressed  as 
IWPUT,  which  is  an  acionym  for 
intraservice  work  per  unit  time. 


CPT 
code 


Descnptor 


25065  Biopsy,  soft  tissue  of  forearm  and/or 
wrist;  superficial. 

26992  Inason.  deep,  with  opening  of  tx>ne 
cortex  (e.g.,  for  osteomyelitis  or 
bone  abscess),  pelvis  and/or  hip 
joint. 

27001  i  Tenotomy,  adductor  of  hip,  subcuta- 
!      neous,  open, 

27003  j  Tenotomy,  adductor,  subcutaneous. 
j     open,  with  obturator  neurectomy. 

27006  !  Tenotomy,  adductors  of  hip,  sub- 
cutaneous, open  (separate  proce- 
dure). I 

27040  Biopsy,  soft  tissue  of  pelvis  and  hip 
area;  superticial. 

27090  Removal  o!  hip  prosthesis  (separate 
procedure). 

27265  Ck>sed  treatment  of  post  hip 
arthroplasty  dislocation;  without 
anesthesia. 

27266  Ctosed  treatment  of  post  hip 
arthroplasty  diskx:ation;  requiring 
regional  or  general  anestt>esia. 

27323    Biopsy,  soft  tissue  of  thigh  or  knee 

area;  superficial. 
27550    Closed  treatment  of  knee  diskx^a- 

tk)n;  without  anesthesia. 
64763    TransectkMi  or  avulskin  of  otrturato' 

nerve,  extrapelvk:,  with  or  without 

adductor  tenotomy. 

I 

The  description  of,  and  rationale  for, 
these  decreases  is  included  in  section 
n.C.7.  of  this  notice,  which  contains  the 
discussion  of  the  entire  group  of 
services  identified  as  potentially 
overvalued. 

HCFA  Decision:  We  have  accepted  all 
of  the  RUC  recommendations  for  the 
orthopaedic  surgery  codes. 

3.  Otolaryngology  and  Maxillofacial 
Surgery 

The  American  Academy  of 
Otolaryngology — Head  and  Neck 


Surgery,  Inc.  submitted  a  study 
conducted  for  it  by  Abt  Associates,  Inc 
that  covered  800  codes,  417  of  which 
are  considered  to  be  primary 
otolaryngology  codes,  and  100  of  which 
were  discussed  in  detailed  comments 
for  the  5-year  review.  The  100  codes 
represent  approximately  10  percent  of 
the  universe  of  otolaryngolog — head  and 
neck  surgery  services.  The  comments 
reflect  the  opinions  of  about  40 
American  Academy  of  Otolaryngology — 
Head  and  Neck  Surgery,  Inc.  members 
with  expertise  in  the  services  chosen. 
The  American  Academy  of  Oral  and 
Maxillofacial  Surgeons  and  the 
American  Society  of  Plastic  and 
Reconstructive  Surgeons,  Inc.  also 
submitted  comments  and  presented 
reromrriendations  to  the  RUC  for  some 
of  the  codes  discussed  in  this  section. 

The  RUC  reviewed  the  methodology 
used  by  Abt  and  concluded  that  the 
RUC  should  consider  a  survey  of 
representative  codes  using  RUC 
methodology  to  validate  the  relationship 
of  the  Abt-developed  work  RVUs  to  the 
RUC-developed  work  RVUs.  The 
American  Academy  of  Otolarj'ngology— 
Head  and  Neck  Surgery,  Inc.  .surveyed 
and  .submitted  recommendations  for  53 
codes  using  the  RUC  methodology.  The 
survey  response  rate  was  low  for  many 
of  the  codes  for  which  we  originally 
received  comments  during  the  public 
comment  phase  and,  therefore,  the 
American  Academy  of  Otolaryngology — 
Head  and  Neck  Surgery,  Inc.  chose  to 
withdraw  these  codes  from  the  RUC 
review. 

The  RUC  was  concerned  by  the  lack 
of  compelling  evidence  for  changing 
many  of  the  services  presented  by  the 
American  Academy  of  Otolaryngology — 
Head  and  Neck  Surgery,  Lie.  and 
recommended  that  their  current  work 
RVUs  he  maintained.  The  RUC 
identified  several  problems  with  these 
services:  Survey  results  for  preservice 
and  postservice  time  appeared  to  be 
overstated;  inappropriate  refei^nce 
services  with  different  global  periods 
were  used;  the  only  arguments  were  that 
the  patient  population  presented 
increased  risk  of  HIV  and  hepatitis  to 
the  physician,  the  patients  had  previous 
radiation  treatment,  and  acceptable 
vocal  cord  capability  is  now  more 
important  to  patients.  In  addition, 
commenters  made  many 
recommendations  to  increase  the 
current  work  RVUs,  but  the  American 
Academy  of  Otolaryngology — Head  and 
Neck  Surgery,  Inc.  data  were  very 
similar  to  the  Harvard  time  data.  The 
RUC  also  did  not  find  the  argument  that 
the  IWPUT  was  understated,  without 
any  other  evidence,  a  compelling  reason 
to  increase  the  work  RVUs. 


The  RUC  recommended  mcreased 
work  RVUs  for  30  codes  to  correct  rank- 
order  anomalies,  address  problems 
when  American  Academy  of 
Otolaryngology — Head  and  Neck 
Surgery,  Inc.  surveys  confirm  that  the 
intraservice  time  for  the  procedure  was 
underestimated  in  the  Harvard  study, 
and  when  the  patient  population  had 
changed  in  the  past  5  years  making  the 
services  more  complex. 

HCFA  decision:  We  have  accepted  the 
RUC  recommendations  for  work  RVUs 
for  24  of  the  codes  but  have  reiected  its 
recommendations  for  the  following  6 
codes:  CPT  code  21025  (Exciston  of 
bone,  lower  jaw). 

The  current  work  RVUs  are  5.03  A 
commenter  recommended  an  increase  to 
8.98  work  RVUs  since  this  code  is 
similar  to  CPT  code  24134  (Removal  of 
arm  t>one  lesion).  The  RUC  noted  that  a 
rank  anomaly  exists  between  this 
ser\  ice  and  CPT  code  21030  (Excision  nf 
benign  tumor  or  cyst  of  faciei  bone  oOier 
than  mandible)  and  CPT  code  21041 
(Excision  of  benign  cyst  or  tumo'-  of 
mandible;  complex)  The  American 
Academy  of  Oral  and  MaxMlofacial 
Surgeons'  sur\'ey  median  for 
intraservice  time  is  1  .?0  minutes,  which 
i""  significantly  higher  than  CPT  code 
21041  and  reference  service  CPT  code 
24134.  Thus,  the  RUC  recommended 
that  the  American  Academy  of  Oral  Bnd 
Maxillofacial  Surgeon^'  survey  mtrfiian 
of  8.92  work  R\aJs  be  adopted 

We  believe  that  the  surveyed  \  ignet'e 
does  not  represent  the  typical  patient, 
and  it  includes  services  tor  which  otht^i 
codes  can  be  reported.  The  vignette 
describes  a  patient  with  intraoral  and 
extraoral  sweliing  and  suppuration  from 
multiple  fistulae.  Dissection  of  the 
inferior  alveolar  nerve  is  required  and 
hyperbaric  oxygen  is  initiated.  We 
believe  this  vignette  describes  a  patient 
with  much  more  extensive  infection 
than  the  tvpical  patient.  It  is  also  our 
view  that  CPT  code  21030,  which  has 
7.05  work  RVUs,  is  more  difficult  than 
this  procedure.  Therefore,  we  are 
retaining  the  current  5.03  work  RVlJs 
for  CPT  code  21025.  CPT  codes  31531. 
31536,  31541.  31561.  and  31571 
(Operative  lar\7\goscopies). 

We  received  comments  that  CPT 
codes  31541,  31.'>61,  and  31571  are 
undervalued  because  of  increased 
patient  complexity  and  greater  emphasis 
on  acceptable  vocal  results.  The  RUC 
did  not  find  those  arguments 
compelling  enough  to  suggest  a  change 
in  work  RVUs 

However,  the  RUC  identified  rank 
order  anomalies  in  the  work  RVT.Js  for 
direct  laryngoscopies  and  the 
corresponding  procedures  using  an 
operating  m.icrosco}>e.  Among  the  five 
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pairs  of  procedures,  the  difference  in 
worit  RVUs  for  use  of  the  operating 
microscope  varies  from  -0.57  to  +0.34 
work  RVUs.  The  RUC  recommended 
retaining  the  1995  work  RVUs  for  the 
direct  laryngoscopies  (CPT  codes  31530, 

31535,  31540.  31560. and  31570)  and 
adding  a  constant  0.40  work  RVUs  to 
arrive  at  the  work  RVUs  for  the 
corresponding  procedures  using  an 
operating  microscope  (CPT  codes  31531. 

31536.  31541.  31561.  and  31571). 
We  disagree  with  the  concept  of 

increasing  the  work  RVUs  for 
procedures  using  an  operating 
microscope  and  believe  that  the  work 
RVUs  for  a  procedure  generally  should 
be  the  same,  regardless  of  the  technique 
used.  For  example,  the  destruction  of 
skin  lesions  (CPT  codes  17000  through 
17105)  are  valued  the  same  regardless  of 
the  method  of  destruction.  Therefore, 
we  have  established  work  RVUs  that  are 
the  same  for  both  codes  in  a  pair. 

4.  Podiatry 

The  American  Pediatric  Medical 
Association  submitted  comments  on 
services  that  its  members  frequently 
perform  that  may  be  inappropriately 
valued.  The  organization's  comments 
were  based  on  surveys  of  the  members 
of  the  organization  representing  the 
spectrum  of  foot  and  ankle  services,  as 
well  as  geographic  diversity.  In 
addition,  the  organization  relied  on  data 
from  two  previous  national  surveys  on 
preservice  and  intraservice  care 
prepared  by  the  American  Pediatric 
Medical  Association  for  the  Physician 
Payment  Review  Commission. 

The  American  Pediatric  Medical 
Association  submitted 
recommendations  to  the  RUC  for  review 
in  two  formats:  surveyed  services  with 
completed  summary  of  recommendation 
forms  and  a  letter  detailing  rationale  for 
-those  services  they  did  not  survey.  The 
Association  also  commented  on  13 
codes  that  it  considers  to  be  overvalued. 

RUC  Evaluation/Recommendation: 
The  RUC's  position  was  that  the 
American  Pediatric  Medical  Association 
had  not  provided  compelling  evidence 
for  changing  the  work  RVUs  for  any  of 
the  services  for  which  no  survey  was 
conducted.  Neither  did  the  RUC  find 
surveys  that  only  confirmed  the  Harvard 
survey  times  to  be  sufficient  evidence  to 
justify  change.  However,  the  survey  data 
for  CPT  codes  28113  and  28288  and 
HCPCS  code  MOlOl  persuaded  the  RUC 
to  recommend  increases  in  the  work 
RVUs  for  these  services.  The  RUC  also 
did  not  concur  with  the  American 
Pediatric  Medical  Association's 
comment  about  overvalued  procedures 
and  recommended  that  the  current  work 
RVUs  be  maintained. 


HCFA  Decision:  We  have  accepted  all 
but  one  of  the  RUC's  20 
recommendations  for  podiatry  (19 
resulting  from  the  American  Pediatric 
Medical  Association's  comments  and 
one  to  maintain  a  rank  order  between 
codes):  HCPCS  code  MOlOl  (Cutting  or 
removal  of  corns). 

The  current  work  RVUs  are  0.37.  A 
commenter  recommended  that  we 
increase  the  work  RVUs  to  0.70  based 
on  the  view  that  this  service  is 
significantly  more  difficult  than  the 
work  for  CPT  cede  11050  (Paring  or 
curettement  of  benign  hyperkeratotic 
skin  lesion  with  or  without  chemical 
cauterization  (such  as  vemicae  or  clavi) 
net  extending  through  the  stratum 
comeum  (e.g..  callus  or  wart)  with  or 
without  local  anesthesia;  single  lesion), 
which  is  valued  at  0.43  work  RVUs,  and 
CPT  cede  11700  (Debridement  of  nails, 
manual;  five  or  less),  which  is  valued  at 
0.32  work  RVUs.  The  preservice  work  is 
slightly  greater  than  reference 
procedures  CPT  cedes  11050  and  11700, 
but  the  intraservice  work  was  reported 
by  a  survey  as  250  percent  greater  than 
either  reference  procedure.  The 
commenter  stated  that  the  technical 
skill  for  these  services  is  similar; 
however,  physical  effort  is  much  greater 
for  HCPCS  code  MOIOI.  The  RUC 
agreed  that  HCPCS  code  MOlOl 
involves  more  work  than  treating  2  skin 
lesions  and  trimming  10  toenails  and 
that  this  service  is  undervalued.  It 
proposed  0.45  work  RVUs.  We  disagree 
with  these  proposed  work  RVUs.  The 
description  of  this  service  is  "cutting  or 
removal  of  corns,  calluses  and/or 
trimming  of  nails,  application  of  skin 
creams  and  other  hygienic  and 
preventive  maintenance  care  (excludes 
debridement  of  nail(s)." 

We  believe  that  the  service  most 
reported  by  this  code  is  trimming  of 
nails,  which  is  of  less  intensity  than  the 
work  associated  with  cutting  or  removal 
of  corns  and  calluses.  The  typical 
service  involves  the  less  intense 
portions  of  this  complex  definition.  The 
surveys  conducted  by  the  American 
Pediatric  Medical  Association  used 
vignettes  of  patients  with  circulatory 
impairment  and  neurologic  deficit 
accompanying  systemic  disease.  The 
existence  of  these  cemorbid  conditions 
may  not  accurately  reflect  the  work 
RVUs  for  the  typical  patient.  Although 
current  Medicare  coverage  is  restricted 
to  the  more  difficult  patients  with 
coexisting  disease,  we  base  the  work 
RVUs  on  the  typical  patient.  The  RUC 
survey  methodology  is  based  on 
vignettes  that  are  intended  to  describe 
the  typical  patient  and  service.  In  this 
case,  we  believe  the  vignette  describes 
an  unusual  or  atypical  patient  which 


results  in  an  RVU  recommendation  that 
exceeds  the  current  work  RVUs.  We 
believe  that  the  usual  service  of 
trimming  of  nails  is  less  work  than  the 
paring  or  curettement  of  other  less 
common  procedures  such  as  benign 
hyperkeratotic  skin  lesions  and, 
therefore,  have  decided  to  maintain  the 
current  0.37  work  RVUs. 
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5.  Cardiology  and  Interventional 
Radiology 

The  RUC  considered  comments 
submitted  by  the  Society  of 
Cardiovascular  and  Interventional 
Radiology,  the  Society  of  Critical  Care 
Medicine,  and  the  American  College  of 
Cardiology  on  25  cardiology  and 
interventional  radiology  procedures. 

The  Society  of  Cardiovascular  and 
Interventional  Radiology  reported  to  the 
RUC  that  it  did  not  conduct  a  RUC 
survey.  The  Society  of  Cardiovascular 
and  Interventional  Radiology  sent  a 
survey  containing  all  of  the 
interventional  radiology  codes  to  60 
interventional  radiologists  that  asked 
the  physicians  to  evaluate  the  1995 
work  RVUs  for  each  code  and  select, 
those  codes  that  they  believed  were 
misvalued.  For  the  codes  selected,  the 
respondents  were  instructed  to  indicate 
which  CPT  code  they  believed  more 
accurately  described  the  service  in 
terms  of  time  and  intensity.  These 
responses  were  evaluated  by  a  small 
working  group  formed  by  the  Society  of 
Cardiovascular  and  Interventional 
Radiology  consisting  of  physicians  that 
are  familiar  with  CPT,  work  RVUs,  and 
the  RUC  process.  Those  codes  that  were 
identified  by  the  working  group  as 
misvalued  were  the  codes  upon  which 
that  society  commented.  In  its 
comments  to  us  and  during  the  RUC 
presentation,  the  Society  of 
Cardiovascular  and  Interventional 
Radiology  mentioned  that  the  physician 
work  for  vascular  ultrasound  studies  is 
equal  to  all  other  diagnostic  ultrasound 
services,  including  those  in  the 
abdomen,  chest,  pelvis, 
retroperitoneum,  and  heart.  The  work 
RVU  recommendations  are  based  on 
work  RVUs  for  either  "limited"  or 
"complete"  ultrasound  examinations  in 
those  areas. 

HCFA  Decision:  We  have  accepted  all 
but  two  of  the  RUC  recommendations 
for  the  cardiology  and  interventional 
radiology  codes:  CPT  codes  93307  and 
93312,  both  for  echo  exam  of  heart. 

CPT  code  93307  (Echocardiography, 
real-time  with  image  documentation 
(2D)  with  or  without  M-Mode  recording; 
complete). 

We  received  a  comment  that  the  field 
of  echocardiography  has  changed 
significantly  in  the  past  5  years,  in  both 


clinical  utility  and  diagnostic 
complexity.  Although  the  technical 
innovations  of  the  past  5  years  have 
made  this  an  easier  service  to  perform, 
the  patients  that  require  this  service  are 
more  complex,  which  has  resulted  in  an 
increased  amount  of  physician  work. 
The  physicians  are  viewing  and  making 
judgments  on  constantly  moving 
objects,  which  increases  the  possibility 
of  misinterpretation.  Often  this  service 
is  furnished  in  acute  care  settings  or 
emergency  situations,  which  increase 
physician  stress.  The  information 
derived  from  this  study  is  used  in  the 
development  of  critical  management 
decisions.  The  risk  of  misdiagnosis,  in 
both  emergent  and  nonemergent 
situations,  can  lead  to  potentially  fatal 
events. 

The  current  work  RVUs  for 
echocardiography  are  0.78.  The  RUC 
agreed  that  the  code  is  undervalued 
based  on  the  amount  of  physician  work 
that  is  required  to  perform  this  study 
and  the  increased  amount  of 
information  that  can  now  be  derived 
from  echocardiography.  However,  the 
RUC  believed  that  the  specialty  society 
recommendation  of  1.48  work  RVUs 
was  too  high  and  recommended  the 
Harvard  value  for  this  procedure,  which 
was  1.06  work  RVUs. 

We  do  not  agree  that 
echocardiography  is  imdervalued.  We 
believe  that  technical  innovations  have 
made  physician  interpretations  of 
echocardiograms  less  difficult  than  in 
the  past.  We  also  believe  that  some  of 
the  work  that  is  being  reported  as 
physician  work  is  actually  the  work  of 
technicians.  For  example,  the 
description  of  intraservice  work 
provided  to  the  RUC  implies  that 
physicians  review  entire  tapes  and 
analyze  and  measure  the  structure  and 
dynamics  of  the  chambers,  valves,  and 
great  vessels.  It  is  our  understanding 
that  much  of  this  information  is 
prepared  by  technicians  for  subsequent 
review  by  physicians.  We  consider  the 
work  of  technicians  to  be  a  practice 
expense  that  is  reflected  in  the  practice 
expense  RVUs.  not  the  physician  work 
RVUs.  We  also  question  whether  the 
vignette  surveyed  by  the  specialty 
society,  which  describes  an 
echocardiogram  performed  en  an 
acutely  ill  patient  in  need  of  emergency 
echocardiography,  represents  the  typical 
patient  requiring  echocardiography. 
Medicare  claims  data  from  calendar  year 
1995  indicate  that  50  percent  of  claims 
for  CPT  code  93307  are  billed  with 
place  of  service  as  office  or  outpatient 
hospital  and  49  percent  are  billed  with 
place  of  service  as  inpatient  hospital. 
This  suggests  that  the  typical  patient  is 


not  critically  ill  or  that  there  is  a 
bimodal  distribution  of  patients. 

CPT  code  93312  (Echocardiography, 
real-time  with  image  documentation 
(2D)  (with  or  without  M-Mode 
recording),  transesophageal;  including 
probe  placement,  image  acquisition, 
interpretation  and  report). 

We  received  a  comment  that 
transesophageal  echocardiography  is 
undervalued  in  comparison  to  other 
services  that  require  similar  physician 
work  effort  and  that  performance  of  this 
procedure  requires  considerable  mental 
effort.  As  described  above  in  the 
discussion  of  CPT  code  93307,  the  heart 
is  constantly  moving,  increasing  the 
possibility  of  misinterpretation,  which 
could  lead  to  misdiagnosis.  There  is  an 
added  technical  skill  required  by  the 
physician  to  insert  the  probe  into  the 
esophagus  and  the  stomach  of  a 
critically  ill  patient.  This  procedure  is 
often  performed  in  the  emergency 
setting  while  the  patient  is  under 
conscious  sedation.  As  a  point  of 
reference,  the  RUC  reviewed  Harvard 
Phase  in  data  that  shew  2.76  work  RVUs 
(adjusted  to  be  en  a  scale  equivalent  to 
1995  work' RVUs)  for  upper 
gastrointestinal  endoscopy  (CPT  code 
43235),  the  reference  code  being  used  in 
this  comparison.  These  work  RVUs  are 
higher  than  both  the  existing  1.57  work 
RVUs  and  the  2.39  work  RVUs 
recommended  by  the  specialty  society. 
The  RUC  agreed  with  the  specialty 
society  rationale  and  recommended  an 
increase  to  2.39  work  RVUs. 

For  reasons  similar  to  those  described 
above  for  CPT  code  93307,  we  do  not 
believe  that  transesophageal 
echocardiography  is  undervalued.  This 
service  was  crnsidered  by  a  refinement 
panel  in  1993,  and.  based  on  the  ratings 
of  the  panel,  the  RVUs  were  not 
increased.  We  do  not  find  the  new 
evidence  submitted  by  the  RUC  to  be 
sufficient  to  warrant  an  increase  in 
RVUs. 

6.  General  Surgery,  Colon  and  Rectal 
Surgery,  and  Gastroenterology 

The  review  of  general  surgery 
procedures  primarily  addressed 
comments  submitted  by  the  American 
College  of  Surgeons  on  codes  identified 
as  misvalued  through  a  study  conducted 
by  Abt  Associates,  Inc.  Although  this 
study  identified  many  procedures  as 
potentially  misvalued,  the  American 
College  of  Surgeons'  comments  selected 
only  30  codes  for  review,  based  on  the 
magnitude  of  the  potential  change  and 
their  frequency  and  expenditures.  The 
American  College  of  Surgeons 
recommended  both  increases  and 
decreases. 


The  American  Society  of  General 
Surgeons  also  submitted  comments  on  a 
number  of  procedures,  including  several 
general  surgery  procedures,  and  their 
suggestions  were  consistent  virith  some 
of  those  made  by  the  American  College 
of  Surgeons. 

The  American  Society  of  Colon  and 
Rectal  Sui^geons  submitted  comments 
indicating  that  the  partial  colectomy 
codes  and  hemorrhoidectomy  codes 
should  be  reviewed  to  place  them  in  a 
more  correct  rank -order  from  least  to 
most  difficult.  CMher  commenters  also 
identified  rank-order  problems  in  these 
families  and  further  identified  three 
overvalued  procedures.  The  American 
Society  of  General  Sxu^eons 
recommended  that  the  work  RVUs  for 
several  colon  and  rectal  procedures  be 
increased. 

Comments  were  submitted  by  the 
American  College  of  Gastroenterology 
and  another  commenter  on  several 
gastroenterology  cedes. 

Of  the  30  codes  on  which  the 
American  College  of  Surgeons 
commented,  the  RUC  recommended 
adopting  most  of  the  recommended 
decreases  and  a  few  of  the 
recommended  increases,  based  on 
results  from  a  survey  of  175  sui^eons, 
comparisons  to  the  final  Harvard  study 
results,  comparisons  to  key  reference 
ser\-ices,  and  analysis  of  Medicare 
claims  data. 

The  current  work  RVXJs  for  several  of 
the  cedes  identified  by  the  American 
Society  of  General  Surgeons,  however, 
are  based  on  recent  RUC 
recommendations,  and.  in  the  absence 
of  new  evidence,  the  RUC  did  not 
believe  reconsideration  was  warranted 
for  these  cedes. 

The  RUC  agreed  with  most  of  the 
changes  recommended  by  the  American 
Society  of  Colon  and  Re<rtal  Surgeons 
based  on  the  evidence  provided  by  the 
Society. 

The  RUC  did  not  believe  comp>elling 
new  evidence  had  been  provided  to 
support  either  an  increase  or  a  decrease 
in  the  work  RVUs  for  the 
gastroenterology  codes  on  which  the 
American  College  of  Gastroenterology 
commented.  The  Rl'C  has  previously 
reviewed  most  work  RVUs  for  the 
gastroenterology  pro<."edures  and  has 
recently  considered  the  evidence  for 
adjusting  these  work  RVUs  and  did  not 
find  the  evidence  to  br  persuasive. 

HCFA  Decision:  We  have  accepted  all 
but  one  of  the  RUC  recommendations 
for  general  surgery,  colon  and  recta' 
surgery,  and  gastroenterology  codes: 
CPT  code  43830  (Place  gastrostomy 
tube). 

The  current  work  RVUs  are  4.84.  A 
commenter  noted  that  an  anomaly  exi.<!ts 
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between  CPT  code  43750  (Place 
gastrotomy  tube),  which  is  assigned  5.71 
work  RVUs,  and  CPT  code  43830  since 
the  latter  procedure  is  more  complex. 
The  commenter  recommended  7.50 
work  RVUs.  The  RUC  noted  that  the 
Harvard  data  indicate  that  the  IWPUT 
for  CPT  code  43750  is  0.082.  while  it  is 
0.059  for  CPT  code  43830.  Since  CPT 
code  43830  is  much  more  complex  than 
CPT  code  43750.  the  IWPUT  is  the 
reverse  of  the  appropriate  relationship. 
The  RUC  recommended  7.50  work 
RVUs  for  CPT  code  43830. 

We  relied  on  Harvard  work  RVUs  to 
reestablish  the  proper  relationship  by 
accepting  the  decrease  recommended  by 
the  RUC  for  CPT  code  43750  and 
increasing  CPT  code  43830  to  6.52  work 
RVUs.  We  rejected  the  RUC 
recommendation  of  7.50  work  RVUs  for 
CPT  code  43830  as  too  high  since  this 
recommendation  would  value 
placement  of  a  gastronomy  tube  higher 
than  CPT  code  49507  (Repair  of  an 
inguinal  hernia),  which  is  assigned  7.40 
work  RVUs  and  appear  to  approximate 
the  work  of  placing  a  gastrostomy  tube. 

7.  Urology 

Commenters  advocated  reductions  in 
about  40  urology-related  CPT  codes.  In 
most  cases,  commenters  based  their 
rationale  on  comparisons  to  cross- 
specialty  procedures.  Work  RVUs  were 
reduced  to  the  level  of  the  work  RVUs 
of  the  cross-specialty  procedure.  The 
commenters  also  attempted  to  link  the 
reduction  of  one  code  in  a  family  to 
other  codes  in  an  effort  to  maintain  the 
reduction  of  work  RVUs  throughout  the 
family.  Typically,  the  response  of  the 
American  Urological  Association  was  to 
survey  the  code  and  to  refute  the  cross- 
specialty  link  established  by  the 
commenters.  The  rationale  established 
by  the  American  Urological  Association 
was  generally  compelling  in  that  it  was 
based  on  anatomical,  technical,  and 
patient-population  differences  that 
proved  the  cross-specialty  comparisons 
to  be  faulty.  Usually,  the  American 
Urological  Association's  arguments 
were  supported  by  survey  data  that 
validated  their  claims  when  compared 
to  Harvard  data.  In  many  instances, 
surveyed  intraservire  lime  was  greater 
than  the  Harvard  data  showed,  and 
work  RVUs  turned  out  to  be  greater  than 
established  1995  work  RVUs. 

RUC  Evaluation/Recommendation: 
The  RUC  examined  the  .American 
Urological  As,sociation's  arguments 
against  the  cross-specialty  links  and 
proposed  work  RVU  reductions.  They 
evaluated  the  aspects  of  the  arguments 
and  typically  came  to  the  conclusion 
that  the  reference  procedures  chosen  for 
comparison  by  the  commenters  were 


inappropriate.  The  RUC  also  analyzed 
survey  data  to  determine  if  time  and 
complexity  measures  were  sufficient  to 
support  the  arguments  of  the  American 
Urological  Association.  The  RUC  also 
looked  at  time  and  complexity  gains  to 
ascertain  if  increased  work  RVUs  were 
necessary.  The  basis  for  many  of  the 
comments  was  comparison  between 
urology  codes  and  codes  in  other 
specialties.  As  part  of  its  review,  the 
RUC  compared  several  urology  codes  to 
other  procedures  on  its  multiple  points 
of  comparison  reference  set  based  on  the 
IWPUT.  The  urology  codes  proved  to  be 
well  within  expected  levels.  For 
example,  CPT  code  50010  (Exploration 
of  kidney)  has  an  IWPUT  of  0.094, 
which  compares  to  CPT  code  93510 
(Left  heart  catheterization),  with  an 
IWPUT  of  0.099;  CPT  code  26531 
(Revise  knuckle  with  implant),  with  an 
IWPUT  of  0.090:  CPT  code  66984 
(Remove  cataract,  insert  lens),  with  an 
IWPUT  of  0.121;  or  CPT  code  61700 
(Inner  skull  vessel  surgery),  with  an 
IWPUT  of  0.088.  CPT  code  54200 
(Treatment  of  penis  lesion)  has  an 
IWPUT  of  0.038,  which  compares  to 
CPT  code  11642  (Removal  of  skin 
lesion),  with  an  IWPUT  of  0.047;  CPT 
code  45110  (Removal  of  rectum),  with 
an  IWPUT  of  0.061;  or  CPT  code  46260 
(Hemorrhoidectomy),  with  an  IWPUT  of 
0.049.  Generally,  the  RUC  found  that  the 
recommended  reductions  were  not 
appropriate,  but  that  rationale  and  data 
were  also  not  sufficiently  compelling  to 
support  specialty-recommended 
increased  work  RVUs.  As  a  result,  the 
RUC  recommended  that  37  of  the  46 
codes  be  maintained  at  1995  levels. 

HCFA  Decision:  We  have  accepted  all 
but  three  of  the  RUC  recommendations 
for  the  urology  codes:  CPT  code  50205 
(Biopsy  of  kidney). 

The  current  work  RVUs  are  12.69.  A 
commenter  recommended  a  decrease  to 
6.75  work  RVUs  since  the  procedure 
requires  no  more  work,  time,  or  effort 
than  CPT  code  47100  (Wedge  biopsy  of 
liver),  which  is  assigned  6.75  work 
RVUs.  In  addition,  the  commenter 
argued,  this  procedure  is  incorrectly 
valued  relative  to  kidney  exploration: 
the  biopsy  should  be  lower  than  an 
exploration.  The  RUC  noted  that  most 
renal  biopsies  are  not  open  but 
percutaneous  procedures:  however.  CPT 
code  50205  is  an  open  procedure. 
Survey  data  show  median  intraservice 
time  of  75  minutes  and  median  work 
RVUs  of  18.50.  Although  the  American 
Urological  Association  recommended 
increasing  the  work  RVUs  up  to  the 
survey  median,  the  RUC  found  no 
compelling  evidence  to  increase  the 
work  RVUs. 


We  rejected  the  RUC  recommendation 
to  retain  the  current  work  RVUs  and 
have  assigned  10.50  work  RVUs,  a  value 
slightly  greater  than  CPT  code  50010 
(Exploration  of  the  kidney)  to  reflect  the 
added  work  of  the  open  procedure 
biopsy. 

CPT  code  50590  (Lithotripsy, 
extracorporeal  shock  wave). 

The  current  work  RVUs  are  9.62.  A 
commenter  recommended  a  reduction  to 
6.54  work  RVUs  based  on  an  argument 
that  this  is  not  a  surgical  procedure.  The 
commenter  compared  the  intraservice 
work  to  1  hour  of  critical  care.  The 
proposed  work  RVUs  also  include  two 
hospital  visits  (CPT  codes  99221  and 
99231)  and  2.5  level-three  office  visits 
(CPT  99213).  The  RUC  believed  that  this 
procedure  is  similar  to  a  surgical 
procedure  in  that  anesthesia  is  used  and 
a  urologist  is  always  present.  The  RUC 
concluded  that  the  current  work  RVUs 
should  not  be  reduced  based  on  its 
analysis  of  survey  data  showing  a 
median  intraservice  time  of  80  minutes. 

We  disagree  with  the  RUC 
recommendation  to  maintain  the  9.62 
work  RVUs.  We  believe  the  intraservice 
intensity  of  extracorporeal  shock  wave 
lithotripsy  is  more  comparable  to 
evaluation  and  management  services 
than  traditional  surgical  services.  For 
example,  the  current  9.62  work  RVUs 
are  higher  than  those  for  an  exploratory 
laparotomy  (CPT  code  49000).  with  8.99 
work  RVUs.  We  have  assigned  7.13 
work  RVUs  to  CPT  code  50590  based  on 
90  minutes  of  critical  care  (CPT  codes 
99291  and  992S2),  with  work  RVUs  of 
3.64  and  1.84,  respectively,  and  three 
mid-level  office  visits  (CPT  code  99213), 
with  0.55  work  RVUs. 

CPT  code  51741  (Electro- 
uroflowmetry,  first). 

The  current  work  RVUs  are  1.57.  A 
commenter  recommended  a  reduction  to 
1.14  work  RVUs  to  bring  the  code  into 
correct  alignment  with  the  family  of 
codes.  The  RUC  recommended  no 
change  in  the  current  work  RVUs.  We 
believe  that  a  reduction  in  work  RVUs 
to  1.14  is  appropriate  to  maintain  the 
proper  relationship  to  CPT  code  51736 
(Urine  flow  measurement),  which  the 
RUC  reduced  from  0.84  work  RVUs  to 
0.61  work  RVUs. 

8.  Gynecology 

Comment:  The  American  College  of 
Obstetricians  and  Gynecologists  has  had 
significant  and  longstanding  concerns 
about  the  accuracy  of  the  work  RVUs 
assigned  for  obstetric  and  gynecologic 
services.  The  American  College  of 
Obstetricians  and  Gynecologists 
believed  that  the  work  RVUs  for  services 
furnished  to  women  have  been 
historicallv  undervalued  when 


compared  to  similar  services  on  men  or 
on  similar  anatomical  structures.  The 
American  College  of  Obstetricians  and 
Gynecologists  presented  survey  data 
and  arguments  for  45  codes,  44  of  which 
recommended  increased  work  RVUs.  In 
addition  to  providing  survey  data,  the 
American  College  of  Obstetricians  and 
Gynecologists  developed  rationales 
based  on  a  "building  block"  method 
using  survey  data  on  service 
characteristics  and  work  RVUs  of 
established  codes.  The  building  block 
method  also  uses  preservice, 
postservice,  and  intraservice  work 
intervals  to  assign  physician  work  RVUs 
to  the  individual  components  of  the 
global  surgical  services  package. 
Appropriate  work  RVUs  for  preservice 
and  postservice  intervals  for  the 
evaluation  and  management  services 
were  selected  based  on  length  of  time, 
niunber  of  visits,  clinical  setting,  and 
judgment  of  level  of  care  required. 
Using  this  method,  the  American 
College  of  Obstetricians  and 
Gynecologists  was  able  to  arrive  at  work 
RVU  estimates  for  surgical  codes  with  a 
variety  of  global  periods. 

The  survey  data  in  almost  every  case 
supported  an  increase  in  work  RVUs. 
The  surveys  had  a  minimum  survey 
sample  size  of  100  and  response  rates  in 
excess  of  30  percent.  The  surveyed 
intraservice  times  were  consistently 
substantially  greater  than  Harvard 
intraservice  times.  The  work  RVUs  that 
were  derived  from  a  survey  were  in 
every  case  greater  than  the  established 
work  RVUs.  When  the  building  block 
method  was  used,  it  produced  results 
that  confirmed  the  survey  data  and 
argued  for  increased  work  RVUs.  The 
American  College  of  Obstetricians  and 
Gynecologists  used  cross-specialty 
comparisons  to  validate  both  survey 
data  and  its  building  block  method. 
Cross-specialty  comparisons  were 
especially  convincing  when  direct 
parallels  could  be  drawn  to  similar 
services  on  men  or  similar  procedures  to 
manage  like  disease  in  different  organs. 

RUC  Evaluation/Recommendation: 
The  RUC  found  the  multiple 
independent  points  of  validation 
convincing,  llie  survey,  building  block, 
and  cross-specialty  comparisons 
typically  supfiorted  the  claim  for 
increased  work  RVUs.  Generally,  the 
RUC  was  skeptical  of  the  building  block 
approach.  The  RUC  believed  that  there 
was  too  much  room  for  subjective 
selection  of  the  type  and  level  of 
evaluation  and  management  services. 
The  RUC  also  recognized  that  double 
counting  and  overestimation  of  work 
components  may  yield  results  iw  which 
the  sum  of  the  parts  exceeds  the  whole. 
Typically,  the  RUC  accepted  the  lowest 


work  RVU  increase  generated  by  the 
three  methods. 

HCFA  Decision:  We  have  accepted  all 
of  the  RUC  recommendations  for  the 
gynecology  codes. 

9. Neurosurgery 

Comment:  The  American  Association 
of  Neurological  Surgeons/Congress  of 
Neurological  Surgeons  submitted 
comments  identifying  73  misvalued 
services,  both  undervalued  and 
overvalued.  The  comments  presented  a 
detailed  history  of  the  work  RVUs  for 
neurosurgery,  identifying  several 
problems  in  the  methodology  and 
results  of  the  original  Harvard  study, 
particularly  in  the  change  from 
intraoperative  work  to  total  work  in  the 
cross-specialty  linkage  process  and  in 
review  by  refinement  panels.  The 
commenter  attributed  the  basic  problem 
to  the  Harvard  cross-specialty  linkage 
process,  arguing  that  it  caused 
distortions  and  compressions  of  work 
RVUs  within  the  neurosurgery  services. 
Although  this  was  corrected  to  some 
degree  in  Phase  III  of  the  Harvard  study, 
the  1992  refinement  panels  did  not 
accept  many  of  the  final  Harvard 
numbers  for  neurosurgical  procedures. 
Even  the  final  Harvard  data  contain 
errors  in  data  on  postservice  work,  and 
the  study  often  does  not  assume  any 
intensive  care  unit  visits  when  at  least 
several  would  be  furnished  by  the 
neurosurgeon. 

Most  of  the  arguments  presented 
focus  on  the  nontemporal  components 
of  physician  work,  described  as 
"intensity."  The  commenters  explained 
that  the  ciurent  work  RVUs  do  not 
accurately  reflect  the  varying  levels  of 
intensity  for  different  neurosurgical 
procediues,  nor  within  the  different 
components  of  each  service.  To  identify 
the  specific  codes  that  are  misvalued  in 
the  current  scale,  the  American 
Association  of  Neurological  Surgeons/ 
Congress  of  Neurological  Surgeons 
conducted  a  survey  in  1994.  This 
organization  siuveyed  a  representative 
sample  of  200  neurosurgeons  to  evaluate 
in  detail  the  time  and  intensity  of  the 
key  reference  services  for  neurosui^ry 
in  accordance  with  our  discussion  of  the 
nature  and  format  of  comments  on  v/otk 
RVUs  that  appeared  in  our  Decmnber  8, 
1994  final  rule  (59  FR  63454  to  63455). 
The  survey  did  not  ask  physicians  to 
reevaluate  the  total  work  RVUs  for  these 
procedures.  The  time  data  gathered  from 
this  study,  M^ch  included  detailed 
operative  logs  on  over  1,500 
neurositrgical  patients,  were  found  to 
correspond  closely  to  the  final  Harvard 
Phase  m  data,  and  the  American 
Association  of  Neurological  Surgeons/ 
Congress  of  Neurological  Surgeons 


concluded  that  the  survey  validated  the 
Harvard  results  for  this  component  of 
work.  The  study  also  attempted  to 
directly  measiue  mental  effort  and 
judgment,  technical  skill  and  physical 
effort,  and  psychological  stress,  rather 
than  calculating  it  as  a  ratio  of  work  to 
time.  This  allowed  for  more  variation 
within  each  component  of  intensity  and 
greater  precision  in  calculating  work 
RVUs.  This  research  confirmed  the 
problems  initially  identified  by  the 
American  Association  of  Neurological 
Surgeons/Congress  of  Neurological 
Surgeons  that,  for  some  of  the  most 
complex  procedures,  preservice  and 
postservice  work  were  underestimated 
by  30  to  40  ftercent. 

The  focus  of  the  American 
Association  of  Neurological  Surgeons/ 
Congress  of  Neurological  Surgeons' 
comments  was  on  appropriately  valuing 
the  codes  within  neurosurgery  by 
adjusting  the  rank-orders  upwards  and 
downwards.  To  develop  its 
recommendations  to  the  RUC,  the 
American  Association  of  Neurological 
Surgeons/Congress  of  Neurological 
Surgeons  conducted  a  second  survey  in 
1995,  which  led  the  RUC  to  make  some 
adjustments  in  the  recommended  work 
RVUs.  In  addition,  the  American 
Association  of  Neurological  Surgeons/ 
Congress  of  Neurological  Surgeons 
identified  five  more  misvalued  codes 
that  had  not  been  mentioned  in  its 
original  comments. 

RUC  Evaluation/Recommendation: 
The  RUC  evaluated  the  approach  used 
to  calculate  the  recommended  work 
RVUs  and  considered  it  to  be 
reasonable.  There  was  some  discussion 
of  "lumping"  vs.  "splitting,"  because 
the  American  Association  of 
Neurological  Surgeons/Congress  of 
Neurological  Surgeons'  methodology  of 
measuring  intensity  "splits"  it  out  from 
overall  work.  On  the  other  hand,  the 
time  periods  used  by  the  American 
Association  of  Neurological  Surgeons/ 
Congress  of  Neurological  Surgeons  were 
the  same  as  those  used  by  Harvard,  and 
the  time  estimates  were  based  on 
objective  data,  not  on  surgeons' 
opinions  about  how  much  time  they 
spend  doing  each  component  of  work. 
In  fact,  for  a  number  of  the  services 
studied  by  the  American  Association  of 
Neurological  Surgeons/Congress  of 
Neurological  Sui^geons,  the  resulting 
work  R\^s  tended  to  validate  the  final 
work  RVUs  from  the  Harvard  study.  For 
example,  CPT  code  61480  (Craniectomy, 
suboodpital;  for  mesencephalic 
tractotomy  or  pedunculotomy)  currently 
has  16.77  work  RVUs,  but  the  final 
Harvard  woric  RVUs  for  the  service  are 
25.55,  and  the  neurosui^gery  study 
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produced  a  recommended  2.5.03  woric 
RVUs. 

The  effort  appeared  to  the  RLIC;  more 
as  an  attempt  to  bring  a  higher  degree 
of  precision  to  the  work  RVUs  for 
neurosurgery  than  to  split  work  into 
more  components  in  order  to  inflate  the 
work  RVUs.  The  recommended 
reductions  in  some  higher  frequency 
codes  bolstered  this  perception  (for 
example.  CPT  code  63030  (Laminotomy 
(hemilaminectomy),  with 
decompression  of  nerve  root(s). 
including  partial  facetectomy, 
foraminotomy  and/or  excision  of 
herniated  intervertebral  disk;  one 
interspace,  lumbar)  was  reduced  from 
12.11  to  11.10  work  RVUs  and  had  a 
frequency  of  29.103  in  1994).  In 
addition,  a  number  of  very  low 
frequency  services,  including  some 
pediatric  codes,  were  included  in  the 
analysis  and  recommendations  (for 
example.  CPT  code  61480  (Craniectomy, 
suboccipital:  for  mesencephalic 
tractotomy  or  pedunculotomy),  which 
had  zero  claims  in  1994).  Services  that 
are  both  highly  specialized  and  very 
infrequently  hjmished  may  not  have 
received  sufficient  attention  in  the 
Harvard  study. 

To  evaluate  the  results  of  this 
approach,  the  RUC  workgroup,  which 
included  a  general  surgeon,  an 
ophthalmologist,  and  a  psychiatrist,  first 
selected  a  number  of  the  codes  and 
calculated  two  ratios:  (1)  recommended 
total  work  RVUs/intraservice  time,  and 
(2)  recommended  total  work  RVUs/total 
time.  The  results  of  this  analysis  were 
very  consistent  with  one  another  and 
with  other  codes  with  work  RVUs,  with 
nearly  all  of  the  codes  having  a  ratio  of 
work  RVUs  to  total  time  of  about  0.05 
and  ratios  of  work  RVUs  to  imraservice 
work  time  of  0.10  to  0.14.  The  highest 
intraservice  work  ratio  was  0.178  for 
CPT  code  61700  (Surgery  of  intracranial 
aneurysm,  intracranial  approach; 
carotid  circulation),  with  48.30 
recommended  work  RVUs.  The  results 
were  considered  appropriate  because  of 
the  extremely  complex  and  difficult 
nature  of  the  service,  when  compared 
both  to  other  codes  within  the  family  of 
intracranial  vascular  codes  and  to  other 
major  neurosurgical  services. 

The  RUC  then  selected  several  of  the 
codes  for  comparison  with  codes  on  the 
multiple  points  of  comparison  with 
which  they  were  familiar: 

•    CPT  code  61682  (Surgery  of 
intracranial  arteriovenous  malformation; 
supratentorial,  complex),  with  59.47 
recommended  work  RVUs,  was 
compared  with  CPT  code  33870 
(Transverse  aortic  arch  graft),  which  has 
37.74  work  RVUs.  This  service  involves 
the  surgical  efforts  to  obliterate  and 


remove  a  congenital  vascular 
malformation  from  within  the  brain, 
frequently  deep  within  a  cerebral 
hemisphere.  Many  of  the  issues  that 
contribute  to  the  high  complexity  of 
CPT  code  61700  also  apply  to  this 
.service,  although  preservice  and 
postservice  work  complexity  is 
somewhat  lower.  This  service  requires 
420  minutes  of  intraoperative  time, 
however,  compared  to  270  minutes  for 
CPT  code  61700. 

•  CPT  code  67107  (Repair  of  retinal 
detachment),  with  13.99  work  RVUs, 
was  compared  to  CPT  code  61875 
(Implantation  of  neurostimulator 
electrodes),  with  13.79  recommended 
work  RVUs.  The  intraservice  work  ratio 
for  retinal  detachment  is  0.13  and  the 
total  work  ratio  is  0.049;  for  the 
neurosurgery  code  the  intraservice  work 
ratio  is  0.1 15  and  the  total  work  ratio  is 
0.04.  The  ratio  comparisons  and  the 
work  and  time  involved  in  each  service 
appear  to  be  correct.  CPT  code  67107 
involves  107  minutes  of  intraoperative 
time,  and  CPT  code  61875  involves  120 
minutes  of  intraoperative  time.  The  final 
Harvard  work  RVUs  for  CPT  code  61875 
are  14.06. 

•  The  comparison  ofCPT  code  61702 
(Surgery  of  intracranial  aneurysm),  with 
46.31  recommended  work  RVUs,  to  CPT 
code  48150  (Partial  removal  of 
pancreas),  with  42.53  work  RVUs.  also 
seems  correct,  since  CPT  code  61702 
involves  surgery  of  a  vertebral  or  basilar 
artery  aneurysm  and  has  the  same  high 
levels  of  mental  effort,  technical  skill, 
and  stress/risk  outlined  above  for  CPT 
code  61700. 

The  RUC  concluded  that  the 
neurosurgery  study  produced  work  RVU 
recommendations  that  are  considerably 
more  precise  than  the  current  work 
RVUs  for  these  services. 

Three  of  the  codes  surveyed  by  the 
American  Association  of  Neurological 
Surgeons/Congress  of  Neurological 
Surgeons  were  also  the  subject  of  other 
comments  and  were  therefore  reviewed 
individually  by  the  RUC: 

•  For  CPT  code  61791  (Creation  of 
lesion  by  stereotactic  method, 
percutaneous,  by  neurolytic  agent  (e.g., 
alcohol,  thermal,  electrical, 
radiofrequency);  trigeminal  medullary 
tract)  with  7.29  work  RVUs,  the 
commenters  recommended  an  increase 
to  13.29  work  RVUs  because  the  service 
is  substantially  more  difficult  than  CPT 
code  61790,  which  is  the  same  service 
performed  on  the  gasserian  ganglion, 
with  10.31  work  RVUs.  The  RUC 
recommended  a  somewhat  higher 
increase  to  13.99  work  RVUs  rather  than 
the  13.29  work  RVUs  recommended  by 
commenters.  The  Harvard  work  RVUs 
for  this  service  are  14.28. 


•  For  CPT  code  62290  (Injection 
procedure  for  diskography.  each  level; 
lumbar),  with  3.58  work  RVUs.  we 
received  a  comment  recommending  a 
reduction  to  2.05  work  RVUs.  which 
would  be  25  percent  more  than  the  work 
RVUs  for  CPT  code  62289  (Injection  of 
substance  other  than  anesthetic, 
antispasmodic,  contrast,  or  neurolytic 
solutions;  lumbar  or  caudal  epidural 
(separate  procedure)).  The  American 
Association  of  Neurological  Surgeons/ 
Congress  of  Neurological  Surgeons 
argued  that  CPT  code  62289  is  a  poor 
reference  for  CPT  code  62290  because 
the  techniques  are  not  ver>'  comparable 
and  the  targets  and  risks  are  different. 
The  RUC  agreed  with  this  argument. 
The  American  Association  of 
Neurological  Surgeons/Congress  of 
Neurological  Surgeons  stated  that  CPT 
code  62291  (Injection  procedure  for 
diskography.  each  level;  cervical),  with 
2.91  work  RVUs,  is  a  better  reference. 
The  specialty  society  stated  that  CPT 
code  62290  should  be  reduced  from  3.58 
to  3.00  work  RVUs  to  allow  for  the  fact 
that  lumbar  diskography  is  inherently 
more  difficult  than  cervical  diskography 
and  still  maintain  the  correct  rank-order 
of  the  current  work  RVUs. 

•  For  CPT  code  64443  (Injection, 
anesthetic  agent;  paravertebral  facet 
joint  nerve,  lumbar,  each  additional 
level),  with  1.35  work  RVUs. 
commenters  recommended  the  code  be 
valued  at  50  percent  of  CPT  code  64442 
(Injection,  anesthetic  agent: 
paravertebral  facet  joint  nerve,  lumbar, 
single  level)  because  it  is  an  add-on 
code  and  does  not  involve  preservice 
and  postservice  work.  Although  the 
general  rule  is  that  about  50  percent  of 
the  work  is  intraservice  work  and  50 
percent  is  preservice  and  postservice 
work,  this,  however,  does  not  hold  true 
for  many  minor  procedures.  In  fact,  the 
work  RVUs  for  CPT  code  64443  were 
already  reduced  significantly  when  the 
global  period  was  changed  in  1994.  For 
these  two  codes  (CPT  code  64442  and 
CPT  code  64443).  the  ratio  is 
approximately  61  percent.  The  RUC 
recommended,  therefore,  that  the  work 
RVUs  for  CPT  code  64443  be  reduced  to 
0.98  from  1.35,  but  not  to  0.78,  as 
recommended  by  the  commenter. 

The  RUC  believed  it  is  important  to 
add  all  of  the  codes  identified  by  the 
American  Association  of  Neurological 
Surgeons/Congress  of  Neurological 
Surgeons  to  the  5-year  review  in  order 
to  have  correct  rank-ordering  of  codes 
across  neurosurgical  procedures.  In 
addition,  the  RUC  considered 
recommending  that  all  the  neurosurgery 
codes  in  the  5-year  review  be  rescaled 
so  that  the  net  effect  ef  the  changes  in 
work  RVUs  would  be  zero  to  make  the 


changes  work-neutral.  Although  the 
American  Association  of  Neurological 
Surgeons/Congress  of  Neurological 
Surgeons  recommended  changes  in  a 
very  large  number  of  codes,  the  overall 
impact  of  the  recommendations  is 
relatively  small.  An  AMA  analysis  using 
1994  frequency  data  found  that 
acceptance  of  the  recommended 
changes  would  only  increase  Medicare 
expenditures  by  about  $3.8  miUion.  The 
RUC  recommended,  therefore,  that  all 
the  suggested  changes  be  adopted 
without  any  rescaling. 

HCFA  Decision:  We  have  accepted  all 
but  one  of  the  RUC  recommendations 
for  the  neurosurgery  codes:  CPT  code 
61 793  (Stereotactic  focused  proton 
beam  or  gamma  radiosurgery). 

The  RUC  recommended  an  increase  in 
work  RVUs  from  16.70  to  17.88.  We 
disagree  with  this  recommendation, 
which  is  based  in  large  part  on  a 
calculation  of  the  intraservice  Ume 
components  by  the  American 
Association  of  Neurological  Surgeons 
rather  than  on  the  surveyed  time.  The 
calculated  time  was  210  minutes,  while 
the  surveyed  time  was  120  minutes.  We 
are  concerned  that  the  calculated 
intraservice  time  includes  specific 
elements  that  are  described  and 
reported  by  codes  in  \he  radiation 
oncology  section  of  CPT.  For  example, 
the  calculated  time  includes  15  minutes 
for  "stereotactic  images  processed  by 
dose  planning  computer  using  dose 
planning  module  for  optimal 
dosimetry"  and  15  minutes  for 
"planned  dose  tested  in  radiosurgical 
device  to  assure  correct  targeting  and 
dosimetry."  In  view  of  our  concern,  we 
have  decided  to  maintain  the  current 
16.70  work  RVUs. 

10.  Ophthalmology 

The  American  Academy  of 
Ophthalmology  and  the  American 
Optometric  Association  responded  to 
comments  requesting  that  the  work 
RVUs  for  11  cataract-related  codes  be 
reduced.  In  addition,  the  American 
Academy  of  Ophthalmology  surveyed 
several  codes  and  recommended  work 
RVU  increases.  Arguments  supporting 
increased  work  RVUs  relied  on  surveys, 
comparisons  to  cross-specialty  codes, 
and  rationale  claiming  that  procedures 
have  changed  and  now  require  adjusted 
work  RVUs.  The  response  rates  and 
resulting  samples  were  of  sufficient  size 
to  produce  valid  results. 

Generally,  the  RUC  found  the  data, 
comparisons,  and  arguments 
convincing.  The  RUC  was  looking  for 
compelling  evidence  that  the  procedure 
had  changed,  the  patient  population  had 
changed,  or  the  code  had  been  originally 
undervalued  or  overvalued.  When  the 


RUC  recommended  different  work 
RVUs,  it  typically  attempted  to 
reconcile  new  survey  data  and  rationale 
with  Harvard  data.  This  approach 
produced  final  recommended  work 
RVUs  below  those  recommended  by  the 
specialty  society.  In  all,  the  RUC 
proposed  that  the  work  RVUs  be 
reduced  for  7  codes,  increased  for  12 
codes,  and  maintained  at  the  current 
value  for  29  codes. 

HCFA  Decision:  We  have  accepted  all 
but  one  of  the  RUC  recommendations 
for  the  ophthalmology  codes:  CPT  code 
66821  (Discission  of  secondary 
membranous  cataract  (opacified 
posterior  lens  capsule  and/or  anterior 
hyaloid);  laser  surgery  (e.g.,  YAG  laser) 
(one  or  more  stages)). 

We  referred  a  comment  to  the  RUC 
which  stated  that  this  service  is 
overvalued  and  that  the  work  RVUs 
should  be  reduced  to  2.30.  The  basis  of 
this  recommendation  was  thai  the 
technical  skill  and  intensity  of  work  for 
CPT  code  66821  are  significantly  lower 
than  for  CPT  code  66820  (Incision, 
secondary  cataract).  In  addition,  the 
intraservice  time  is  less,  and  the  number 
of  outpatient  visits  during  the  global 
period  are  fewer. 

The  RUC  reviewed  the  survey  data 
which  showed  a  median  intraservice 
time  of  1 1  minutes  and  median  work 
RVUs  of  3.42.  The  intraservice  skill  and 
complexity  were  considered  to  be 
comparable  to  those  of  CPT  code  66761 
(Revision  of  iris)  and  CPT  code  67031 
(Laser  surgery,  eye  strands).  The  RUC 
concluded  that  the  survey  data  and 
comparisons  were  sufficiently 
compelling  to  reject  the  commenter's 
recommended  decrease  in  work  RVUs. 
The  RUC  recommended  that  the  current 
work  RVUs  be  maintained. 

We  disagree.  On  a  related  matter,  we 
had  forwarded  a  comment  to  the  RUC 
that  the  cataract  codes  were  overvalued 
because  the  procedures  typically  can  be 
performed  in  a  shorter  period  of  time 
than  the  54  minutes  in  the  Harvard  data. 
However,  we  accepted  the  surveyed 
median  intraservice  time  of  50  minutes 
presented  to  the  RUC  for  cataract 
surgery  as  the  basis  for  not  reducing  the 
work  RVUs.  Applying  the  intraservice 
work  intensity  of  the  cataract  procedure 
(CPT  code  66984)  to  the  11  minutes  of 
surveyed  intraservice  time  for  the  YAG 
laser  procedure  results  in  2.15  work 
RVUs,  which  we  are  proposing  for  CPT 
code  66821.  We  believe  this  comparison 
is  appropriate  because  we  do  not  believe 
that  the  intensity  of  a  YAG  laser 
procedure  is  greater  than  the  intensity  of 
a  cataract  extraction. 

For  information  on  eye  visit  codes, 
see  the  discussion  of  the  evaluation  and 


management  codes  in  section  n.Cl.  of 
this  notice. 

11.  Imaging 

The  RUC  considered  public 
comments  submitted  by  the  American 
College  of  Radiology,  the  American 
College  of  Cardiology,  and  the  Society 
for  Caidiovascular  and  Interventional 
Radiology.  The  American  College  of 
Radiology  cited  nine  radiology  codes 
that  it  believed  are  misvalued.  The 
American  College  of  Radiology  noted 
that  a  multidisciplinary  approach  was 
used  to  identify'  these  nine  procedures. 
Specifically,  radiologists  in  each 
specialty  of  radiology  were  asked  to 
review  the  procedures  they  perform  and 
determine  whether  or  not  thie  work 
RVUs  reflect  the  difficulty  of  the 
procedure.  A  multidisciplinary  panel  of 
radiologists  and  the  American  Qallege  of 
Radiology  Commission  on  Economics 
then  reviewed  the  selected  procedures. 
The  fmnel  determined  that  it  could 
present  an  adequate  case  for 
reconsideration  of  the  work  RVUs  for 
these  nine  procedures. 

We  received  many  comments  which 
generally  stated  that  radiology  codes 
were  overvalued.  The  most  common 
reasons  given  were  the  following:  Plain 
film  studies  are  relatively  overvalued 
compared  to  more  complex  radiographic 
procedures:  ultrasound  studies  are 
overvalued:  and  the  most  common 
computerized  axial  tomography  and 
magnetic  resonance  imaging  studies  are 
overvalued.  A  comment  also  suggested 
that  plain  film  studies  appeared 
overvalued  relative  to  evaluation  and 
management  services.  Other  comments 
suggested  that  simple  planar  procedures 
such  as  aortography  should  be 
decreased  to  equate  the  readings  of 
these  films  with  equivalent  noncontrast 
studies;  magnetic  resonance  imaging 
should  be  revalued  to  reflect  easier 
interpretations  with  contrast  material; 
and  both  magnetic  resonance  imaging 
and  computerized  axial  tomography 
scans  should  be  similar  for  all  anatomic 
locations. 

As  part  of  its  report  outlining  the 
work  RVU  recommendations  to  the 
RUC,  the  American  College  of  Radiology 
prepared  a  comprehensive  rebuttal  of 
the  comments.  Specifically,  the 
American  College  of  Radiology  noted 
that  the  current  physician  work  RVUs 
for  plain  film  studies  accurately  reflect 
the  work  involved  in  the  procedure  and, 
therefore,  should  be  maintained. 
Contrary  to  the  comments,  the  RUC 
concluded,  plain  film  studies  are  not 
overvalued  relative  to  more  complex 
radiographic  studies.  The  American 
College  of  Radiology  survey  data 
supported  the  fact  that  the 
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interpretation  of  plain  film  studies 
requires  more  time  than  the  evahiation 
and  management  CPT  code  99212 
(Ofrice/outpatient  visit,  established 
patient]  to  which  those  studies  were 
most  often  compared. 

The  RUC  also  recommended  that  the 
current  work  RVUs  assigned  to  codes 
involving  the  use  of  contrast  material 
should  be  retained  since  they  require 
more  physician  work  than  those  not 
involving  the  use  of  contrast.  When 
contrast  is  used,  physicians  must 
interpret  more  images,  with  a 
concomitant  increase  in  work.  Time 
data  and  intensity  analysis  prepared  by 
the  American  College  of  Radiology 
confirm  the  fact  that  the  current  work 
RVUs  for  computerized  axial 
tomography  scans  reflect  the  physician 
work  involved.  The  American  College  of 
Radiology  also  noted  that  the  number  of 
images  varies  by  the  site  that  is  being 
imaged  during  a  computerized  axial 
tomography  scan,  which  rebuts  the 
commenters'  notion  that  the  work  RVUs 
for  this  scan  be  the  same  regardless  of 
site.  The  American  College  of  Radiology 
reported  that  the  presence  of  contrast 
material  increases  the  physician  work  of 
magnetic  resonance  imaging  since  the 
physician  must  visualize  the  anatomy  in 
greater  detail,  therefore,  increasing  the 
complexity  of  the  interpretation. 

RUC  Evaluation/Recommendation: 
The  RUC  believed  that  extensive 
evidence  presented  by  the  American 
Society  of  Radiology  compellingly 
supported  maintaining  the  current  work 
RVUs.  The  RUC  agreed  with  all  of  the 
recommended  changes  based  on 
evidence  that  was  presented  by  the 
American  College  of  Radiology.  For  the 
codes  that  were  presented  by  the 
Society  for  Cardiovascular  and 
Interventional  Radiology,  although  the 
RUC  agreed  that  the  services  were 
undervalued,  the  RUC  did  not  believe 
that  the  So<.iety  for  Cardiovascular  and 
Interventional  Radiology  presented 
compelling  evidence  for  the  requested 
increases.  Instead,  the  RUC  sugge.sted 
increased  work  RVUs,  but  lower  than 
the  spe<;ialty  society  recommended. 

HCFA  Decision  We  have  accepted  all 
of  the  RUC  recommendations  for  the 
imaging  codes. 

12.  Cardiothoracic  and  Va.scular  Surgery 

The  American  Society  of  General 
Surgeons  and  the  Sot;iety  of  Thoracic 
Surgeons  stated  that  the  Harvard  study 
did  not  appropriately  value  lung 
procedures.  In  particular,  the 
commenters  stated  that  the  Harvard 
study  had  estimated,  rather  than 
directly  measured,  preservice  and 
posLservice  times  and  that  the  current 
RVUs  do  not  retlect  the  physician  work 
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involved  in  maintaining  proper 
hemodynamics  during  initiation  of 
anesthesia,  stabilizing  the  patient  for 
transfer  to  the  recovery  room,  and 
accumulating  sufHcient  evidence  that 
immediate  reoperation  or  other 
intervention  for  bleeding,  impaired 
circulation,  or  air  leak  is  not  needed. 
The  Society  of  Thoracic  Surgeons  also 
commented  on  several  cardiac 
operations  that  it  believed  have  become 
more  complex  over  time  and 
recommended  slight  increases  in  11 
coronary  artery  bypass  ^rafl  procedures. 

Generally,  the  RuC  did  not  consider 
evidence  that  the  Society  of  Thoracic 
Surgeons  provided  sufficiently 
compelling  to  support  increases  in  the 
work  RVUs  for  the  thoracic  procedures 
identified  in  its  comment.  Also,  the 
RUC  has  already  reviewed  most  of  these 
services,  and  any  changes  in  work  since 
the  Harrard  study  would  have  been 
reflected  in  the  RUC's  1993 
recommendations.  However,  the  RUC 
agreed  that  increases  were  warranted  in 
two  of  the  cardiac  surgery  procedures, 
CPT  code  33426  (Repair  of  mitral  valve) 
and  CPT  code  33875  (Thoracic  aorta 
graft),  which  have  become  more 
complex  over  the  last  5  years. 

The  International  Society  for 
Cardiovascular  Surgery /The  Society  for 
Vascular  Surgery  described  a  number  of 
problems  in  the  current  work  RVUs  for 
vascular  surgery  procedures,  many  of 
which  are  the  result  of  the  lack  of  any 
distinct  study  of  vascular  surgical 
procedures  or  vascular  surgeons  in  the 
Harvard  study.  This  lack  of  a  study 
could  have  particularly  deleterious 
effecis  for  the  Medicare  program 
because  Medicare  patients  account  for 
an  exceptionally  high  percentage  of  total 
patients  seen  by  vascular  surgeons.  The 
commenter  stated,  for  example,  that  no 
vaiicular  surgeons  were  included  in  the 
Harvard  Technical  Consulting  Groups.  It 
also  described  errors  in  the  Harvard 
vignettes,  which  could  have  resulted 
from  the  absence  of  vascular  surgeons 
on  the  Harvard  Technical  Consulting 
Croups  and  led  to  incorrect  data.  The 
commenter  also  noted  that  some 
adjustments  were  made  in  these  services 
for  the  1993  work  RVUs  based  on  an  Abt 
study,  but  that  further  refinements  are 
needed.  Finally,  the  commenter 
reported  the  results  of  an  effort  to  obtain 
intraoperative  times  from  10  hospitals 
for  9  vascular  procedures  and  11  other 
codes  selected  from  the  list  of  reference 
procedures.  This  study  found  that, 
while  data  on  nonvascular  .surgeries 
corresponded  closely  to  existing 
Harvard  and  RUC  data  for  the  services, 
for  vascular  surgeries  the  current  data 
were  20  percent  lower  than  the  hospital 
reported  times.  The  American  Society  of 


General  Surgeons  also  commented  on 
two  vascular  surgical  procedures,  CPT 
code  34201  (Removal  of  artery  clot)  and 
CPT  code  35654  (Artery  bypass  graft). 

The  RUC  found  that  the  International 
Society  for  Cardiovascular  Surgery/ 
Society  for  Vascular  Surgery  offered 
compelling  reasons  to  review  the 
current  work  RVUs  for  selected  vascular 
surgery  procedures.  The  RUC  did  not 
adopt  the  particular  approaches  or 
proposed  RVUs  recommended  by  the 
International  Society  for  Cardiovascular 
Surgery/Society  for  Vascular  Surgery, 
however. 

The  Society  for  Cardiovascular  and 
Interventional  Radiology,  the  American 
College  of  Surgeons,  the  American 
Society  of  Hematology,  the  American 
Thoracic  Society,  the  International 
Society  for  Cardiovascular  Surgery/ 
Society  for  Vascular  Surgery,  and  the 
American  Society  of  General  Surgeons 
commented  on  nine  other 
cardiovascular  procedures. 

The  RUC  agreed  with  the  Society  of 
Cardiovascular  and  Interventional 
Radiology  that  there  are  anomalies  in 
the  current  work  RVUs  for  CPT  codes 
36215,  36218,  36245,  and  36248.  all  of 
which  are  codes  for  placing  a  catheter 
in  an  artery.  The  RUC  recommended  an 
adjustment  in  the  cuitent  work  RVUs 
for  CPT  codes  36215  and  36245  to  make 
them  equal  and  recommended  a  change 
in  the  global  period  for  CPT  codes 
36218  and  36248  to  maintain 
consistency  within  this  family.  The  RUC 
adopted  the  increase  recommended  by 
the  general  and  vascular  surgeons  for 
CPT  code  36830  (Creation  of 
arteriovenous  fistula  by  other  than 
direct  arteriovenous  anastomosis 
(separate  procedure);  nonautogenous 
graft).  For  the  remainder  of  the  codes  in 
this  group,  the  RUC  did  not  believe  the 
commenters  presented  sufficient 
evidence  to  support  an  increase  and 
recommended  that  the  current  work 
RVUs  be  maintained. 

HCFA  Decision:  We  have  accepted  all 
of  the  RUC  recommendations  for  the 
cardiothoracic  and  vascular  surgery 
codes. 

13.  Pathology  and  Laboratory 
Procedures 

Commenters  identiTied  numerous 
pathology  and  laboratory  procedure 
codes  as  being  overvalued. 

The  review  of  pathology  and 
laboratory  procedures  primarily  focused 
on  the  codes  that  commenters  identified 
as  overvalued.  In  response  to  the 
comments,  the  College  of  American 
Pathologists  provided  recommendations 
to  the  RUC  to  maintain  or  increase  the 
RVUs  for  these  codes.  Based  on  survey 
results,  comparisons  to  the  final 


Harvard  study  results,  comparisons  to 
key  reference  services,  and  analysis  of 
Medicare  claims  data,  the  RUC  believed 
that  the  College  of  American 
Pathologists  provided  compelling 
evidence  for  maintaining  the  current 
work  RVUs  of  these  procedures  and.  for 
CPT  code  86327 

(Immunoelectrophoresis  assay),  for 
increasingjthe  work  RVUs  from  their 
current  level. 

Comment:  The  American  Society  of 
Hematology  provided  recommendations 
to  the  RUC  on  the  following  five  codes: 


CPT 
cx)de 


Descriptor 


36520  Therapeutic  aptieresis  (plasma  and/ 
or  cell  exchange). 

38230  Bone  marrow  harvesting  for  trans- 
plantation. 

85390    Fibrinolyslns        or        coagulopathy 
!     saeen,  interpretation  and  report. 

86077  !  Blood  bank  physician  services;  dif- 
I     ficult  cross  match  and/or  evalua- 
tion of  irregular  antibody(s),  inter 
pretation  and  written  report. 

86079  Blood  bank  physkaar.  services;  au- 
thorization for  deviation  from 
standard  btood  banking  proce- 
dures (e.g..  use  of  outdateo  t>lood. 
transfusion    of    Rh    incompatible 

units),  with  written  repo't 

1— — _ 

RUC  Evaluation/Recommendation: 
Based  on  survey  results  and 
comparisons  to  key  reference  services, 
the  RUC  recommended  increasing  the 
work  RVUs  of  all  five  codes;  however, 
in  two  instances  the  RUC  did  not 
believe  that  the  specialty  society  had 
provided  enough  evidence  to  support 
adopting  the  increase  that  the  specialty 
society  recommended. 

Comment:  The  Medical  Oncology 
Association  of  Southern  California,  Inc. 
requested  increased  work  RVUs  for  CPT 
code  85095  (Bone  marrow,  aspiration 
only)  and  CPT  code  85102  (Bone 
marrow  biopsy;  needle  or  trocar). 

RIJC  Evaluation/Recommendation: 
Since  the  Medical  Oncology  Association 
of  Southern  California,  Inc.  presented 
no  evidence  to  support  the  comment, 
the  RUC  recommended  maintaining  the 
current  work  RVUs  of  these  codes. ' 

HCFA  Decision:  We  have  accepted  all 
but  two  of  the  RUC  recommendations 
for  the  pathology  and  laboratory 
procedures  codes:  CPT  code  85390 
(Fibrinolysins  screen). 

The  current  work  RVUs  are  0.37.  We 
received  conflicting  comments  on  this 
code.  One  commenter  recommended 
that  the  work  RVUs  be  reduced  on  the 
basis  that  a  fibrinolysin  screen  requires 
less  time  and  expertise  than  the 
interpretation  of  CPT  code  71021  (Chest 
x-ray),  which  is  assigned  0.22  work 
RVLb  with  a  Harvard  study  time  of  5 


minutes.  Another  commenter  requested 
an  increase  to  1.19  work  RVUs.  The 
commenter  compared  this  service  to 
CPT  code  88331  (Pathology  consult  in 
surgery),  which  has  1.19  work  RVUs 
and  a  Harvard  time  of  20  to  24  minutes. 
The  RUC  noted  that  this  procedure  has 
never  been  surveyed  and  the  current 
work  RVUs  were  established  by  HCFA. 
The  RUC  agreed  that  the  physician  work 
of  furnishing  this  service  has  changed 
during  the  past  few  years.  The  clinical 
problems  presented  by  patients  are  more 
complex,  the  tests  are  moie  technical, 
and  the  physician  is  required  to  perform 
more  tests.  However,  the  RUC  did  not 
believe  that  these  changes  warranted  an 
increase  to  1.20  work  RVUs.  Instead,  the 
RUC  believed  that  the  service  is 
comparable  in  physician  work  to  the 
key  reference  service  CPT  code  88305 
(Tissue  exam  by  pathologist),  which  has 
0.75  work  RVUs.  Therefore,  the  RUC 
recommended  0.75  work  RVUs. 

Clinical  laboratory  tests  are  covered 
by  the  Medicare  program  and  paid  for 
under  the  clinical  laboratory  fee 
schedule;  performance  of  the  test  itself 
does  not  require  the  services  of  a 
physician  and  does  not  have  physician 
work  associated  with  it.  However,  we 
have  recognized  that  there  are  a  limited 
number  of  clinical  laboratory  codes  for 
w  hich  it  is  almost  always  necessary  for 
the  laboratory  physician  to  furnish  an 
interpretation,  and  we  have  assigned 
0.37  work  RVUs  to  these  interpretations. 
We  are  not  persuaded  that  the  work  has 
changed  over  time.  The  vignette  used  to 
survey  this  code  appeared  to  represent 
service  well  beyond  interpretation  of  a 
single  test  and  seemed  to  describe  a 
typical  consultation.  CPT  code  80502 
(Lab  pathology  consultation)  describes 
the  surveyed  vignette  and  is  valued  at 
1.33  work  RVUs,  which  is  similar  to  the 
1.20  work  RVUs  from  the  RUC  sur\'ey. 
Therefore,  we  have  retained  the  current 
0.37  work  RVUs  for  CPT  code  85390. 

CPT  code  86327 
(Immunoelectrophoresis  assay). 

The  current  work  RVUs  are  0.37. 
Pathology  interpretation  of  laboratory 
tests  was  originally  valued  at  0.37  work 
RVUs.  (See  comment  for  CPT  code 
85390  above.)  We  are  not  persuaded  that 
the  work  has  changed  over  time.  The 
vignette  used  to  survey  this  code 
appeared  to  represent  service  well 
beyond  interpretation  of  a  single  test 
and  seemed  to  describe  a  typical 
consuhation.  CPT  code  80502  (Lab 
pathology  consultation)  describes  the 
surveyed  vignette  and  is  valued  at  1.33 
work  RVUs,  which  is  similar  to  the  1.20 
work  RVUs  from  the  RUC  sur\'ey. 


14.  Psychiatry 

The  American  Psychiatric  Association 
and  the  American  Academy  of  Child 
and  Adolescent  Psychiatry  submitted 
comments  on  psychiatric  services.  Both 
societies  commented  that  the  current 
physician  fee  schedule  has.  not 
preserved  the  original  work-value 
relationships  developed  by  Harvard.  It 
was  their  view  that  if  the  relative  value 
of  the  code  for  45  minutes  of 
psychotherapy  (CPT  code  90844)  is 
changed,  all  other  values  in  the 
psychiatric  section  of  CPT  should  be 
changed  to  preserve  the  original 
relationship  with  the  psychotherapy 
code.  The  societies  contended  that  our 
failure  to  maintain  the  relative 
relationships  among  the  psychiatric 
codes  that  were  surveyed  by  Harvard 
has  resulted  in  the  undervaluation  of  all 
psychiatric  services. 

The  American  Psychiatric  Association 
made  five  other  specific  comments: 

•  Psychotherapy  service  CPT  codes 
90842, '90843.  and  90844  represent  three 
bundled  services  (continuing  medical 
evaluation,  medication  management, 
and  psychotherapy). 

•  Psychotherapy  codes  that  are  time 
dependent,  especially  CPT  code  90844, 
have  inappropriately  low  work  RVLTs  as 
a  result  of  undervaluing  of  time  as  a 
dimension  of  work. 

•  The  nature  of  psychotherapy 
services  has  become  more  intensive 
since  the  development  of  the  existing 
work  RVUs. 

•  The  preser\'ice  and  postservice 
work  tor  psychiatric  services  is 
undervalued. 

•  CPT  code  90844  is  inappropriately 
linked  to  CPT  code  99204  (Office  or 
other  outpatient  visit  for  the  evaluation 
and  management  of  a  new  patient).  The 
American  Psychiatric  Association 
argued  in  its  comments  that  CPT  code 
90844  requires  that  the  physician  spend 
45  to  50  minutes  of  face-to-face  time 
with  a  patient.  In  contrast.  CPT  code 
99204  can  routinely  last  less  than  45 
minutes. 

Based  on  a  combined  survey  of  250 
physicians,  clinical  psychologists,  and 
nurses,  the  American  Psychiatric 
Association  presented  recommendations 
for  18  psychiatric  codes.  The  American 
Psychiatric  .Association,  in  its  comments 
and  during  its  presentation  to  the  RUC. 
presented  the  following  evidence  to 
support  increasing  the  work  RVUs  of  the 
psychiatric  codes: 

•  Patient  type  and  mix  have  changed 
dramatically  during  the  past  5  years. 
The  American  Psychiatric  Association 
reported  that  before  1990.  for  the  most 
part,  'stablo"  patients  were  seen  in  an 
office  outpatieni  >etting.  Patients  that 
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were  considered  unstable,  and 
otherwise  hard  to  manage,  were  treated 
as  inpatients,  allowing  the  physician  to 
coordinate  with  the  hospital  staff,  if 
necessary.  In  the  past,  patients  tended  to 
seek  treatment  earlier  and  physicians 
were  able  to  make  referrals  to 
psychiatrists  earlier.  The  onset  of 
managed  care  has  increased  the 
likelihood  that  many  patients  are 
referred  to  nonphysician  mental  health 
providers,  which  has  translated  into 
psychiatrists  treating  only  the  severely 
ill  patient. 

•  [Decreasing  inpatient  hospital 
admission  has  resulted  in  increased 
patient  morbidity.  Again,  the  American 
Psychiatric  Association  noted  that 
shifting  insurance  industry  patterns 
have  played  a  significant  role  in  this 
trend.  Although  many  insurance 
policies  offer  mental  health  coverage, 
the  coverage  is  often  very  restrictive.  For 
example,  most  policies  have  strict  limits 
on  the  number  of  inpatient  hospital 
days.  Many  managed  care  policies  have 
shifted  away  from  long-term 
psychotherapy  in  favor  of  short 
intermittent  treatment  therapies. 

•  Since  m.any  more  patients  are  seen 
on  an  outpatient  basis,  there  is  an 
increasing  amount  of  coordination  of 
care  with  other  providers.  The 
American  Psychiatric  Association  noted 
that  the  time  spent  dealing  with 
coordination  of  care  issues  has  resulted 
in  an  increase  of  physician  preservice 
and  postservice  work. 

•  During  the  past  5  years,  new,  highly 
sophisticated  neuroleptic  and 
antidepressant  medications  have  been 
introduced.  The  American  Psychiatric 
Association  noted  that,  because  of  the 
advances  in  psychopharmacology,  a 
greater  number  of  individual 
psychotherapy  patients  will  likely 
utilize  these  medications  than  was  the 
case  5  years  ago.  The  greater  reliance  on 
these  medications  has  increased  the 
complexity  of  the  medical  decision 
making  during  an  individual 
psychotherapy  visit.  Many  of  these  new 
drugs  require  constant  monitoring,  such 
as  weekly  blood  monitoring  in  the  case 
of  Clorazil.  The  failure  to  monitor  these 
drugs  appropriately  could  result  in 
adverse  side  effects  and  possibly  death. 

•  The  psychotherapy  codes  have 
specific  times  incorporated  into  the  CPT 
descriptor  that  do  not  accurately  reflect 
the  current  practice  of  psychiatry.  The 
American  Psychiatric  Association  noted 
that  the  practice  of  psychiatry  has 
changed  significantly  since  the 
psychotherapy  codes  were  surveyed 
during  the  Harvard  study;  therefore,  the 
current  RVUs  should  be  increased  to 
reflect  this  change. 


The  RUC  reviewed  18  services  in  the 
psychiatry  section  of  CPT.  For  13  of 
those  services,  the  RUC  recommended 
no  change  from  the  current  work  RVUs. 
For  the  other  five  services,  the  RUC 
believed  that  the  five  points  cited  by  the 
American  Psychiatric  Association 
provide  a  compelling  argument  for 
increasing  the  work  RVUs  from  their 
current  levels.  The  RUC  also  concluded 
that  the  survey  vignettes  that  the 
specialty  society  used  describe  the 
"typical  patient"  in  1995.  In  two 
instances,  a  commenter  recommended 
lowering  the  current  work  RVUs  of 
psychiatric  services.  In  both  instances, 
the  RUC  concluded  that  the  specialty 
society  provided  compelling  evidence 
for  maintaining  the  current  work  RVUs 
for  those  codes. 

HCFA  Decision:  We  agree  with  the 
RUC  reconunendations  not  to  change 
the  current  work  RVUs  for  13 
psychiatric  services.  We  disagree  with 
the  RUC  that  there  is  compelling 
evidence  to  increase  the  work  RVUs  of 
the  remaining  5  psychiatric  services 
(CPT  codes  90801,  90843,  90844,  90853, 
and  90855).  As  a  result,  we  will 
maintain  the  current  work  RVUs  for  all 
18  psychiatric  services.  The  1996  work 
RVUs  are  slightly  higher  than  the  1995 
work  RVUs  because,  effective  January  1 , 
1996,  we  bundled  the  work  RVUs  for 
CPT  codes  90825  and  90887  across  CPT 
codes  90801, 90820,  90835,  90842 
through  90847,  and  90853  through 
90857. 

15.  Other  Medical  and  Therapeutic 
Services 

Comment:  We  received  isolated 
comments  regarding  purportedly 
overvalued  miscellaneous  diagnostic 
and  therapeutic  procedures  such  as 
biofeedback,  esophageal  motility 
studies,  pulmonary  testing,  and 
intralesional  chemotherapy. 

RUC  Evaluation/Recommendation: 
Based  on  recommendations  from  the 
National  Association  of  Medical 
Directors  of  Respiratory  Care,  the 
American  Thoracic  Society,  the 
American  College  of  Chest  Physicians, 
the  Joint  Council  of  Allergy,  Asthma 
and  Immunology,  and  the  American 
Academy  of  Electrodiagnostic  Medicine, 
the  RUC  recommended  maintaining  the 
current  work  RVUs  of  most  of  the 
procedures  that  were  identified  by 
commenters.  These  recommendations 
were  based  on  survey  results, 
comparisons  to  final  Harvard  study 
results,  comparisons  to  key  reference 
services,  and  analysis  of  Medicare 
claims  data. 

Comment:  The  American  Academy  of 
Neurology  submitted  a  comment  on  CPT 
code  95951  (Monitoring  for 


identification  and  lateralization  of 
cerebral  seizure  focus  by  attached 
electrodes;  combined 
electroencephalographic  (EEC)  and 
video  recording  and  interpretation,  each 
24  hours)  recommenditig  an  increase  in 
work  RVUs  firom  3.80  to  6.75. 

RUC  Evaluation/Recommendation: 
The  requested  work  RVUs  were 
amended  to  6.00  based  on  results  of  the 
survey  by  the  American  Acadfemy  of 
Neurology.  The  RUC  held  the  view  that 
the  survey  results  provided  sufficient 
evidence  to  warrant  increasing  the  work 
RVUs  for  the  procedure.  This 
recommendation  was  based  on  a  survey 
of  60  neurologists,  comparisons  to  Bnal 
Harvard  study  resuhs,  and  comparisons 
to  key  reference  services. 

Comment:  The  Medical  Oncology 
Association  of  Southern  California,  Inc. 
submitted  work  RVU  recommendations 
for  the  following  CPT  codes: 


CPT 
code 


96440 
96445 
96450 


Descriptor 


Ctiemotherapy  administration  into 
pleural  cavity,  requiring  and  in- 
cluding ttioracentesis. 

Chemotherapy  administration  into 
peritoneal  cavity,  requiring  and  In- 
cluding peritoneocentesis. 

Chemotherapy  administration  into 
CNS  (e.g.,  Intrathecal),  requiring 
and  Including  lumbar  puncture. 


RUC  Evaluation/Recommendation : 
The  RUC  recommended  maintaining  the 
current  work  RVUs  for  these  three 
chemotherapy  codes.  These 
recommendations  were  based  on  the 
fact  that  the  RUC  had  recently  reviewed 
one  of  the  procedures  and  the  fact  that 
Medicare  Part  B  data  showed  that  the 
other  chemotherapy  procedures  are 
infrequently  performed. 

HCFA  Decision:  We  have  accepted  all 
but  one  of  the  RUC  recommendations 
for  other  medical  and  therapeutic 
services:  CPT  code  90911  (Anorectal 
biofeedback).  ^ 

The  current  work  RVUs  are  2.15.  A 
commenter  recommended  a  reduction  to 
0.93  work  RVUs  since  this  procedure 
lacks  the  intensity  of  CPT  code  90937 
(Hemodialysis,  repeated  evaluation)  or 
CPT  code  90801  (Psychiatric  interview). 
CPT  code  46606  (Anoscopy  and  biopsy) 
requires  less  time  but  presents  a  greater 
risk  than  CPT  code  90911.  The  RUC 
recommended  retaining  the  current 
work  RVUs  since  the  procedure  is 
lengthy,  taking  a  minimum  of  30 
minutes  but  typically  lasting  45  to  60 
minutes.  The  RUC's  view  was  that  the 
procedure  is  more  intense  and  requires 
more  work  than  CPT  code  46606.  The 
RUC  considers  that  this  procedure  is 


similar  in  its  intensity  to  CPT  code 
90801. 

In  our  assessment,  the  RUC 
recommendation  is  too  high.  Other 
biofeedback  procedures  are  valued  at 
0.89  work  RVUs.  This  procedure 
involves  little  physician  work  and  is 
similar  to  other  biofeedback  procedures; 
therefore,  we  have  assigned  0.89  work 
RVUs. 

16.  Speech/Language/Hearing 

Comment:  The  American  Speech- 
Language-Hearing  Association  and  the 
American  Academy  of  Audiology 
submitted  comments  on  the  following 
CPT  codes: 


CPT 
code 


92506 
92507 
92508 
92541 
92542 
92544 
92545 
92546 
92585 


Descriptor 


Speech  &  hearing  evaluation. 
Speech/hearing  therapy. 
Speecti/hearing  therapy. 
SfMntaneous  nystagmus  test. 
Positional  nystagmus  test 
Optokinetic  nystagmus  test 
Osdltating  tracking  test. 
Sinusoidal  rotational  test. 
Auditory  evoked  potential. 


In  general,  these  commenters 
expressed  concern  regarding  our 
payment  policies  for  audiologists  and 
speech  pathologists.  These 
organizations  stated  that  the  current 
practice  expense  component  does  not 
accurately  reflect  the  technical  work 
that  is  involved  in  performing  the 
services.  In  addition,  the  American 
Academy  of  Audiology  noted  that  the 
current  physician  fee  schedule  includes 
zero  work  RVUs  for  audiology  services, 
even  though  the  Harvard  study  included 
physician  work  RVUs  for  these  codes. 

The  American  Speech-Language- 
Hearing  Association  and  the  American 
Academy  of  Otolaryngology — Head  and 
Neck  Surgery,  Inc.  had  originally 
wanted  to  survey  these  services; 
however,  they  have  now  requested  that 
the  codes  be  withdrawn  from  further 
consideration. 

RUC  Evaluation/Recommendation:  A 
majority  of  these  codes  have  been 
revised  for  CPT  1996,  and  the  RUC 
submitted  work  RVU  recommendations 
to  us  in  May  1995.  The  distinction 
between  physician  work  RVUs  and 
work  recognized  as  practice  expenses 
such  as  the  labor  component  of 
audiology  services  is  addressed  in 
section  II.C.5.  of  this  notice.  Because 
interim  work  RVUs,  which  are  subject  to 
public  comment,  were  established  in 
January  1996,  and  final  work  RVUs  will 
be  established  for  1997,  we  are  not 
considering  these  codes  in  the  5-year 
review. 


Comment:  Commenters  stated  that 
CPT  code  92512  (Nasal  function  studies 
(e.g.,  rhinomanometry))  is  similar  to 
CPT  code  94060  (Bronchospasm 
evaluation:  spirometry  as  in  94010, 
before  and  after  bronchodilator  (aerosol 
or  parenteral)  or  exercise),  with  0.31 
work  RVUs. 

RUC  Evaluation/Recommendation: 
The  RUC  noted  that  nasal  function 
studies  are  performed  to  evaluate  the 
normal  or  abnormal  function  of  the 
nose.  Rhinomanometry  is  a  nasal 
function  study  that  measures  the  flow 
and  pressure  of  air  through  the  nose.  It 
enables  the  physician  to  assess  the 
degree  of  obstruction,  if  any,  that  may 
be  present  in  the  nasal  passages. 
Anterior  rhinomanometry  measures  air 
flow  in  the  front  of  the  nasal  cavity  and 
is  performed  by  inserting  flexible  air 
tubes  into  each  nostril.  The  tubes  are 
connected  to  a  device  that  measures  the 
amount  and  pressure  of  air  that  flows 
through  them  as  the  patient  breathes. 
The  physician  records  measurements  of 
air  flow  and,  from  these,  calculates  the 
degree  of  obstruction.  CPT  code  94060 
is  a  distinctly  diffierent  test,  which  uses 
spirometry  to  measure  exhaled  gas  and 
record  the  lime  of  collection.  CPT  code 
94060  is  less  intense  and  requires  less 
physician  time.than  CPT  code  92512. 
Therefore,  the  RUC  recommended  that 
the  current  work  RVUs  he  maintained. 

HCFA  Decision:  We  have  accepted  all 
of  the  RUC  recommendations  for  the 
speech,  language,  and  hearing  codes. 

C.  Other  Comments 

1.  Evaluation  and  Management  Services 

We  received  numerous  comments 
requesting  review  of  evaluation  and 
management  services.  Most  of  the 
comments  focused  on  office  visits, 
hospital  visits,  and  consultations.  The 
commenters  offered  three  major  reasons 
for  requesting  that  the  work  RVUs  for 
these  evaluation  and  management 
services  be  reviewed: 

•  The  physician  work  involved  in 
these  services  has  increased  since  the 
initial  Harvard  study  of  RVUs  was 
conducted.  As  a  mechanism  to  control 
costs  over  the  past  10  years,  there  has 
been  increased  pressure  to  treat  patients 
in  the  office  rather  than  the  hospital  or 
emergency  room.  Patients  are  being 
discharged  from  the  hospital  sooner.  As 
a  result,  the  typical  patient  seen  in  the 
office  and  in  the  hospital  is  more 
complex  than  the  patient  seen  in  the 
mid-1980's.  Also,  the  preservice  and 
postservice  work  has  changed  due  to  the 
following  factors: 

+  Increased  documentation 
requirements. 


-t-  Time  and  effort  required  for 
obtaining  or  providing  authorizations 
for  tests  and  referrals. 

-t-  Higher  patient  expectations  and  an 
increasingly  well  informed  patient 
population. 

+  Increased  coordination  with  other 
health  professionals  and  family 
members. 

+  Increased  patient  education 
regarding  issues  such  as  fall  prevention 
and  adverse  drug  reactions. 

•  Evaluation  and  management 
services  are  undervalued  relative  to 
most  other  procedures.  The  highest 
level  evaluation  and  management 
services  require  a  "comprehensive 
examination"  and  "medical  decision 
making  of  high  complexity,"  yet  the 
assigned  work  RVUs  for  these  services 
are  lower  than  for  procedures  that 
involve  less  time,  less  mental  effort  and 
judgment,  and  less  technical  skill  and 
physical  effort.  An  analysis  of 
intraservice  work  p6r  unit  time 
(intensity)  by  one  commenter  found  that 
the  intensity  of  96  percent  of  the 
services  paid  under  the  physician  fee 
schedule  exceeded  the  existing  intensify 
of  evaluation  and  management  services. 
The  existing  intensities  were  calculated 
by  dividing  the  work  RVUs  by  the 
typical  time  of  the  CPT  codes  for 
evaluation  and  management  services. 

•  The  current  CPT  codes  for 
evaluation  and  management  services 
were  never  directly  surveyed  or  studied 
in  the  Harvard  RVU  study-  The  Harvard 
study  conducted  its  survey  from  1986 
through  1988;  the  new  CPT  codes  were 
published  in  1992.  At  the  time  of  the 
Harvard  surveys,  evaluation  and 
management  services  were  not  defined 
based  on  the  level  of  history, 
examination,  and  medical  decision 
making.  A  crosswalk  from  the  old  CPT 
codes  to  the  new  CPT  codes  was  used 
to  establish  work  RVUs.  Also,  the 
preservice  and  postservice  work  was  not 
directly  surveyed,  nor  was  postservice 
work  defined. 

We  forwarded  these  comments  to  the 
RUC.  The  RUC  agreed  with  the 
commenters  that  an  in-depth  review  of 
the  work  involved  in  office  and  hospital 
visits  and  consultations  was  warranted. 
We  also  referred  comments  suggesting 
that  the  work  RVUs  for  nursing  facility 
visits  and  home  visits  should  be 
reviewed. 

After  reviewing  selected  evaluation 
and  management  services,  the  Rl'C 
found  the  evidence  compelling  to 
recommend  increasing  the  work  RVUs 
for  office  visits,  subsequent  hospital 
visits,  and  consultations.  The  RUC  made 
an  interim  ret:ommendation  not  to 
change  the  work  RVl^s  for  the  home 
visits.  In  developing  its 


20032 


Federal  Register  /  Vol.  61,  No.  87  /  Friday,  May  3.  1996  /  Notices 


recommendations,  the  RUC  focused 
principally  on  the  work  involved  in  the 
evaluation  and  management  services, 
how  the  work  has  changed  over  time, 
and  how  the  work  is  related  to  the  work 
of  other  evaluation  and  management 
services  and  non-evaluation  and 
management  services.  The  RUC 
recommended  work  RVUs  for  39  of  the 
98  evaluation  and  management  services 
for  which  we  have  assigned  work  RVUs. 
When  there  was  not  a  recommendation, 
the  RUC  took  the  position  that  the  work 
RVUs  did  not  need  to  be  changed. 

As  we  evaluated  the  RUC 
recommendations,  we  noted  several 
inconsistencies: 

•  The  recommendations  significantly 
alter  the  existing  relationships  among 
all  the  evaluation  and  management 
services  without  providing  compelling 
evidence  that  the  existing  rank  order  is 
incorrect. 

•  The  complexity  of  the  service,  as 
described  by  the  level  of  history, 
examination,  and  decision  making,  did 
not  directly  correspond  to  the 
recommended  work  RVUs. 

•  The  survey  data  were  flawed; 
however,  the  RUC  used  the  postservice 
work  times  that  it  acknowledges  are 
overstated  in  its  formula  to  calculate 
intraservice  work  intensity.  The  formula 
actually  calculates  something  that  is 
more  accurately  described  as  total  work 
intensity,  that  is,  total  work  divided  by 
total  time. 

•  Many  of  the  arguments  to  increase 
the  RVUs  are  based  on  the  assumptions 
that  the  CPT  codes  do  not  adequately 
describe  the  service  and  that  the  current 
CPT  codes  for  evaluation  and 
management  services  were  not  used  in 
the  Harvard  surveys. 

We  believe  that  maintaining  the 
relationships  among  the  evaluation  and 
management  services  is  important. 
Therefore,  we  have  examined  all  98 
evaluation  and  management  services  for 
which  we  have  assigned  work  RVUs.  In 
assigning  work  RVUs,  we  considered 
the  level  of  complexity  of  each  service 
and  valued  the  service  as  described  by 
the  CPT  code.  As  the  American 
Academy  of  Family  Physicians  noted  in 
its  original  .S-year  review  comments, 
"valuing  a  service  which  requires  more 
effort  and  more  time  at  a  lower  level 
than  a  'simple'  procedure  is  inconsistent 
with  the  concept  of  a  resource-based 
relative  value  scale."  We  believe  that 
this  rationale  applies  within  the  family 
of  evaluation  and  management  services. 
We  took  the  survey  data  into  general 
consideration  but  also  investigated  other 
objective  data  sources  such  as  the  AMA 
Socioeconomic  Monitoring  Survey  from 
1988  and  1994. 


If,  as  the  commenters  have  suggested, 
the  patients  are  more  complex  and  the 
postservice  work  has  increased,  we 
should  expect  to  see  a  change  in  the 
number  of  patient  care  hours  a 
physician  works  or  in  the  number  of 
patient  visits  per  week  or  a  change  in 
the  level  of  visit  billed.  However,  data 
firom  the  AMA  Socioeconomic 
Monitoring  Survey  as  published  in 
Physician  Marketplace  Statistics  1989 
and  1994,  reveal  that  the  median 
number  of  hours  a  physician  works  in 
patient  care  (51)  and  the  median 
number  of  patient  visits  per  week  (101) 
have  not  changed  between  1988  and 
1994.  The  AMA  definition  of  hours  in 
patient  care  includes  activities  that  we 
consider  to  be  postservice  work.  Using 
these  data  along  with  Medicare 
frequency  data  and  the  total  service 
times  provided  in  the  RUC 
recommendations  (RUC  RVUs/RUC 
intensities),  we  calculated  that  the 
minimum  number  of  hours  in  patient 
care  necessary  to  perform  101  visits  per 
week  is  78.5.  This  discrepancy  suggests 
that  the  RUC  recommendations 
overestimate  the  total  times  by 
approximately  50  percent. 

In  reviewing  our  claims  data,  we  have 
seen  a  slight  increase  in  the  average 
number  of  work  RVUs  billed  within 
each  group  of  evaluation  and 
management  services.  For  each  family  of 
evaluation  and  management  services, 
we  calculated  the  quarterly  average 
work  RVUs  since  the  beginning  of  the 
physician  fee  schedule.  The  average 
work  RVUs  for  the  family  of  office/ 
outpatient  visit  for  an  established 
patient  (CPT  codes  99211  through 
99215),  have  increased  from  0.60  to 
0.62,  a  3.33  percent  increase  from  1992  . 
to  1995.  This  increase  may  reflect  the 
increasing  complexity  of  the  Medicare 
patient  or  other  factors. 

National  Ambulatory  Medical  Care 
Survey  data  from  1989  and  1993  reveal 
that  the  mean  face-to-face  time  for  all 
office  visits  has  increased  13.6  percent. 
In  1989,  the  mean  time  was  16.2 
minutes  and  in  1993  it  was  18.4 
minutes.  Although  the  change  is 
statistically  significant,  we  question  its 
clinical  significance.  The  data 
demonstrate,  however,  that  between 
1989  and  1993  there  has  been  a  shift 
toward  office  visits  with  longer  face-to- 
face  times. 

We  approached  review  of  the  work 
RVUs  for  the  evaluation  and 
management  services  with  three  basic 
assumptions  that  were  integral  to  the 
Harvard  study  and  the  1992  work  RVU 
refinement: 

•  All  services  within  a  family  of 
evaluation  and  management  services 


(that  is,  office  visits)  have  the  same 
intraservice  work  intensity. 

•  The  intraservice  work  times  in  the 
CPT  code  descriptors  are  correct. 

•  The  preservice  and  postservice 
work  intensity  is  a  fixed  percentage  of 
the  intraservice  work  intensity. 

The  RUC  recommendations  do  not 
preserve  these  basic  assumptions  except 
for  using  the  CPT  times  as  an  accurate 
measure  of  intraservice  work  times. 
Despite  claiming  that  it  maintained 
constant  intensities  within  a  family,  the 
intensities  the  RUC  calculated  are  not 

always  consistent.  For  example,  the 

RUC  intensities  for  CPT  codes  99231 
through  99233  range  from  0.018  to 
0.021.  It  is  also  unclear  whether  the 
RUC  calculated  preservice  and 
postservice  work  intensities.  If  we 
assume  a  fixed  intraservice  work 
intensity  within  a  family  of  evaluation 
and  management  codes,  the  RUC 
recommendations  actually  assign  higher 
amounts  of  preservice  and  postservice 
work  to  the  lower  level  codes  within  an 
evaluation  and  management,  family. 

The  commenters  claim  that  Harvard 
did  not  survey  the  current  evaluation 
and  management  codes  is  technically 
correct  but  very  misleading.  In  fact,  the 
current  codes  were  carefully  developed 
to  support  the  clinical  vignettes  used  in, 
and  the  results  of,  the  Harvard  surveys. 
An  extraordinary  amount  of  work  by 
Harvard,  HCFA,  the  Physician  Payment 
Review  Commission,  the  CPT  Editorial 
Panel,  and  the  specialty  societies  went 
into  the  formulation  and  testing  of  the 
codes.  We  will  continue  to  value 
services  based  on  the  CPT  descriptions. 
If  physicians  believe  that  the  definitions 
do  not  correctly  describe  the  service  as 
furnished  in  today's  health  care  sector, 
they  should  discuss  revising  the 
definitions  with  the  CPT  Editorial 
Panel. 

In  assigning  work  RVUs  to  these 
services,  we  defined  preservice  work  as 
preparing  to  see  the  patient,  reviewing 
records,  and  communicating  with  other 
professionals,  as  appropriate.  We 
defined  postservice  work  as  including 
all  coordination  of  care,  docimientation, 
and  telephone  calls  with  the  patient, 
family  members,  or  other  health 
professionals  associated  with  the 
delivery  of  care  to  the  patient  until  the 
next  face-to-face  evaluation  and 
management  service  is  furnished 
(excluding  separately  billable  services 
such  as  care  plan  oversight,  CPT  code 
99375).  The  RUC  used  these  definitions 
in  its  survey  of  evaluation  and 
management  services.  Unlike  the  RUC 
and  other  commenters,  we  consider  the 
time  and  effort  required  for  obtaining 
and  providing  authorizations  for  tests 
and  referrals  to  be  a  practice  expense 
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issue  because  most  of  the  work  is  done 
by  a  physician's  staff  rather  than  the 
physicians  themselves. 

We  agree  with  the  commenters  that 
the  intensities  of  evaluation  and 
management  services  should  be 
increasedjo  bring  them  closer  to  the 
intejisities  of  procedural  services  on  the 
physician  fee  schedule.  Therefore,  we 
propose  to  increase  the  intensities  of  the 
intraservice  work,  which  is  that  portion 
of  total  work  furnished  either  face-to- 
face  with  the  patient  in  the  office  or  on 
the  floor  or  unit  for  inpatient  services. 
We  also  agree  with  the  commenters  that 

postservice  work  has  increased  over 
time.  We  propose  to  increase  the  fixed 
percentage  of  intraservice  work  that 
represents  preservice  and  postservice 
work.  To  determine  the  appropriate 
amounts  to  increase  these  intensities, 
we  have  chosen  CPT  code  99291 
(Critical  care,  first  hour)  as  our  anchor 
because  we  believe  that  it  is  the  most 
intense  evaluation  and  management 
service.  We  accepted  the  RUC 
recommendation  of  4.00  work  RVUs  for 
this  service. 

If  we  assume  that  CPT  code  99291  is 
the  most  intense  service,  we  do  not 
want  the  work  RVUs  for  the  other 
evaluation  and  management  services  to 
exceed  4.00.  Under  the  current  work 
RVUs,  we  have  an  established 
relationship  between  CPT  code  99291 
and  CPT  code  99213  (Level-three 
established  patient  office  visit).  CPT 
code  99213  represents  a  service  with  15 
minutes  of  face-to-face  time.  CPT  code 
99291  represents  an  hour  of  service.  We 
believe  that  four  times  the  value  for  CPT 
code  99213  plus  the  woric  RVUs  for 
ventilation  management  (1.22)  and  the 
interpretation  of  a  single  view  chest 
x-ray  (0.18)  should  be  about  equivalent 
to  the  work  RVUs  for  critical  care.  We 
selected  ventilation  management  and 
interpretation  of  a  chest  x-ray  because 
they  are  the  commonly  performed  items 
in  critical  care  that  are  bundled  into  the 
critical  care  work  RVUs.  Given  this 
relationship,  we  used  an  iterative 
process  and  determined  that,  for  most 
evaluation  and  management  services,  if 
we  increased  the  intraservice  work 
intensity  by  10  percent  and  the  fixed 
percentage  of  intraservice  work  (to 
capture  preservice  and  postservice 
work)  by  25  percent,  we  would  increase 


the  work  RVUs  for  evaluation  and 
management  services  in  a  manner  that 
would  be  consistent  with  the  RUC 
recommendations  while  maintaining  the 
existing  relationships  of  the  evaluation 
and  management  families. 

We  followed  a  straightforward 
methodology  in  revising  the  work  RVUs. 
For  each  code  in  the  following  clas.ses: 
office,  new  patient;  office,  established 
patient;  initial  hospital  care;  subsequent 
hospital  care;  office  consultation;  initial 
inpatient  consultation;  and  follow-up 
inpatient  consultation,  we  calculated 
the  revised  intensity  by  adjusting  the 
intensities  developed  in  1992  and 
descritwd  in  our  November  25,  1992 
final  notice  for  the  1993  physician  fee 
schedule  (57  FR  55949  through  55951). 
Those  intensities  were  originally  based 
upon  results  of  the  Harvard  study  and 
adjusted  to  maintain  linearity  in  1992 
based  on  cormnents  received  on  the 
1991  physician  fee  schedule  final  rule 
(56  FR  59502). 

The  revised  intraservice  work 
intensities  that  have  resulted  fixjm  our 
5-year  review  of  evaluation  and 
management  services  are  summarized  in 
the  following  table. 


1995  intra- 

1997 intra- 

Code/dass 

service  in- 

service in- 

tensity 

tensity 

Office  visits,  new 

patient 

0.028 

0.031 

Office  visits,  estal>- 

lished  patient  

0.028 

0.031 

Initial  twspital  visits 

0.028 

0.031 

Subsequent  hos- 

pital visits 

0.028 

0.031 

Office  consultations 

0.028 

0.031 

Initial  inoatient  con^ 

sulfations  

0.022 

0.024 

Foilow-up  Inpatient 

, 

consultations 

0.028 

0.031 

Preservice  and  postservice  work  is 
expressed  as  a  percentage  of  the 
intraservice  work.  The  following  table 
summarizes  the  revised  preservice  and 
postservice  work  as  percentage  of 
intraservice  work  for  the  evaluation  and 
management  codes. 


Code/dass 

1995 
mean  per- 
cental 

1997 
mean  per- 
centage 

Office  visits,  new 
patient 

35.0 

43.8 

Code/dass 

1995 
m*an  per- 
centage 

1997 
mean  per- 
centage 

Office  visits.  estdt>- 

lished  patient  

Initial  hospital  visits 
Subsequent  hos- 
pital visits 

35.1 
30.3 

12.5 
34.5 

34.5 

34.9 

43.8 
37.9 

37.9 

Office  cortsuttations 
InitiaJ  inpatient  con- 
sultations   

Follow-up  inpatient 
consultations 

38.5 
37.9 
37.9 

To  calculate  the  new  work  RVUs  for 

the  above  classes  of  evaluation  and 
management  services  as  part  of  the  5- 
year  review,  we  used  the  above 
intraservice  work  intensities  and 
preservice  and  postservice  work 
percentages  in  addition  to  the  CPT 
times.  The  intraservice  work  intensity 
was  multiplied  by  the  typical  time  of 
the  codes  as  listed  in  CPT  to  determine 
the  new  intraservice  work  values.  The 
preservice  and  postservice  work 
percentage  of  this  value  was  added  to 
the  intraservice  work  value  to  calculate 
the  final  work  RVUs  for  the  codes.  The 
formula  is  total  work  RVUs  = 
(intraservice  work  intensity)  x  (CPT 
time)  X  (1  +  pre/post  percentage  of 
intraservice  work). 

Table  2,  "Evaluation  and  Management 
Codes;  Five- Year  Review — Proposed 
Relative  Value  Units."  lists  all  of  the 
evaluation  and  management  services 
and  their  1995  and  proposed  new  work 
RVUs.  For  each  code,  we  have  also 
provided  a  measure  of  complexity.  This 
is  a  numeric  representation  of  the  level 
of  history,  examination,  and  medical 
decision  making  associated  with  the 
service.  These  three  components  of  the 
evaluation  and  management  service  are 
considered  the  key  components  in 
selecting  a  level  of  evaluation  and 
management  service.  For  each  of  the  3 
elements,  the  maximum  score  is  4; 
therefore,  the  most  complex  service  has 
a  score  of  12.  If  the  CPT  code  descriptor 
does  not  define  the  typical  level  of 
history,  examination,  and  decision 
making  complexity,  as  with  CPT  code 
99291  (Critical  care,  first  hour),  no  score 
for  that  code  may  be  computed. 
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TABLE  2:  Evaluation  and  Management  Code*; 
Five- Year  Review  -  Proposed  Relative  Value  Units 


Complexity 

CPT 

IMS  work 

RUC  Recomm- 

Proposed 1997 

CPT' 

Score 

Time 

RVUs 

endations 

work  RVUs 

99201 

3 

10 

038 

039 

0.45 

99202 

5 

20 

075 

0.79 

0.88 

99203 

8 

30 

1  14 

1.20 

1.34 

99204 

11 

45 

1.71 

1.80 

2.00 

99205 

12 

60 

228 

2.41 

2.67 

99211 

0 

5 

0.17 

0.25 

0.17 

99212 

3 

10 

038 

0.50 

0.45 

99213 

6 

15 

0.55 

0.80 

0.67 

99214 

9 

25 

0.94 

i77 

1.10 

99215 

12 

40 

1.51 

1.90 

1.77 

99217 

1.09 

1.28 

99218 

85 

1.08 

1.28 

99219 

11 

1.75 

2.14 

99220 

12 

2.41 

2.99 

99221 

85 

30 

106 

1.06 

1.28 

99222 

11 

50 

1.84 

1J4 

2.14 

99223 

12 

70 

2.57 

2.57 

2.99 

99231 

35 

15 

051 

065 

0.64 

99232 

7 

25 

0.88 

130 

1.06 

99233 

10 

35 

1.25 

1.75 

1.51 

99238 

<30 

1.06 

1.28 

99239 

>30 

1.75** 

1.75 

99241 

3 

15 

0.54 

063* 

0.64 

99242 

5 

30 

1.11 

125* 

1.28 

99243 

8 

40 

147 

1.9* 

1.71 

99244 

11 

60 

223 

25* 

2.56 

99245 

12 

80 

2.96 

3.21* 

3.41 

99251 

3 

20 

0.54 

0.63* 

0.66 

99252 

5 

40 

1  13 

1  25* 

1.32 

99253 

8 

55 

1  56 

1.9* 

1.82 

99254 

11 

80 

227 

2.5* 

2.64 

99255 

12 

110 

3.14 

3.4» 

3.65 

99261 

35 

10 

0.36 

0.65 

0.42 

99262 

7 

20 

0.74 

1.30 

0.85 

99263 

10 

30 

1.16 

1.78 

1.27 

99271 

3 

0.45 

0.45 

99272 

5 

0.84 

0.84 

99273 

8 

1  19 

1.19 

99274 

11 

1  73 

1.73 

99275 

12 

2.31 

2.31 

99281 

3 

0.28 

0.33 

99282 

6 

0.47 

0.55 

99283 

7 

1.07 

1.24 

99284 

9 

168 

168 

1.95 

99285 

12 

263 

263 

3.06 

99291 

na 

60 

364 

4.00 

4.00 

99292 

na 

30 

1  84 

2.00 

2.00 

99295 

na 

day 

16.03 

16.00 

99296 

na 

day 

7.40 

8.00 

99297 

na 

day 

3.84 

4.00 

99301 

8.5 

30 

1.07 

1.28 

99302 

105 

40 

1.67 

1.71 

99303 

11  5 

50 

2.29 

2.14 

99311 

35 

15 

0.54 

0.64 

99312 

7 

25 

089 

1.06 

99313 

95 

35 

1.19 

1.51 
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TABLE  2:  EvahiatkMt  and 
Five-Year  Review  -  Proposed 


Codes; 
Value  Uniti 


Complexity 

CPT 

1995  work 

RUC  Rsconun- 

PrepoeMi1997 

CPT' 

Score 

Time 

RVUs 

enoaoons 

work  RVUs 

99321 

3.5 

0.71 

0.89 

99322 

7 

101 

1.34 

99323 

10 

128 

1.78 

90331 

3.5 

0.60 

0.45 

99332 

7 

080 

0.73 

99333 

10 

1.00 

1.18 

99341 

3.5 

1.12 

1  12* 

1.34 

99342 

7 

1.58 

1.58* 

2.00 

99343 

10 

2.09 

2.09* 

2.67 

99351 

35 

0.83 

083* 

0.67 

99352 

7 

1.12 

1  ir 

1.10 

99353 

10 

1.48 

148* 

1.77 

99354 

na 

80 

1.51 

1.77 

99355 

na 

30 

1.51 

1.77 

99356 

na 

60 

1.44 

1.71 

99357 

na 

30 

1.44 

1.71 

99375 

173** 

1.73 

99381 

1.19 

1.19 

99382 

8 

1.36 

i.a« 

99383 

8 

1.36 

1.3C 

99384 

8 

1.53 

1.53 

99385 

8 

1.53 

1.53 

99386 

8 

1.88 

1.89 

99387 

8 

206 

2.06 

99391 

8 

1.02 

1.02 

99392 

8 

1.19 

1.19 

99393 

8 

1.19 

l.lf 

99394 

8 

1.36 

1.36 

99395 

8 

1.36 

1.36 

99396 

8 

1.53 

1.53 

99397 

8 

1.71 

1.71 

99401 

na 

15 

0.48 

0.48 

99402 

na 

30 

0.98 

0.98 

99403 

na 

45 

146 

1.4C 

99404 

na 

60 

1.95 

1.95 

99411 

na 

30 

015 

0.15 

99412 

na 

60 

0.25 

0.25 

99431 

na 

1  17 

1.17 

99432 

na 

126 

1.26 

99433 

na 

0.62 

0.62 

99435 

na 

150 

1.50 

99440 

na 

2.93 

2.93 

^  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association 
*  interim  RUC  recommendation 
**  1996  RVU 
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CPT  codes  99201  through  99215 
(Office  visits). 

We  disagree  with  the  RUC  contention 
that  the  established  patient  visits  are 
more  undervalued  than  the  new  patient 
visits.  We  also  disagree  with  the  RUC 
recommendations  that  assign  higher 
work  RVUs  to  established  patient  visits 
than  new  patient  visits  of  the  same 
duration  and  same  level  of  complexity, 
for  example,  the  recommended  work 
RVUs  for  CPT  codes  99201  and  99212. 
Both  codes  describe  10  minute  office 
visits  of  equal  complexity.  However,  the 
RUC  has  recommended  work  RVUs  for 
the  established  patient  visit  that  are  28 
percent  greater  than  the  recommended 
work  RVUs  for  the  new  patient  visit. 
Historically,  there  has  been  a  consensus 
in  the  physician  community  (confirmed 
by  the  Harvard  resource-based  relative 
value  study)  that  new  patients  involve 
more  physician  work  than  established 
patients.  It  was  for  this  reason  that  the 
CPT  Editorial  Panel  created  separate 
codes  for  new  and  established  patients. 

Finally,  we  do  not  agree  that  the  work 
RVUs  for  CPT  code  992 1 1  (Level-one 
established  patient  office  visit)  should 
change  as  the  RUC  has  recommended. 
Because  this  service,  by  definition,  does 
not  require  the  presence  of  a  physician, 
we  are  maintaining  the  1995  work 
RVUs. 

We  adjusted  the  intraservice  work 
intensity  of  CPT  code  99213  to  equal  the 
intensities  of  the  other  office  visit  codes. 
Rounding  due  to  past  budget  neutrality 
adjustments  had  caused  the  slight 
variation  in  the  intraservice  work 
intensities.  To  account  for  the 
possibility  that  these  services  were 
originally  undervalued,  we  increased 
the  intraservice  work  intensity  by  10 
percent.  Because  the  package  of 
postservice  work,  as  defined  earlier,  was 
not  explicitly  surveyed  by  Harvard  and 
we  believe  that  the  amount  of 
postservice  work  has  increased  since 
these  codes  were  originally  assigned 
RVUs,  we  increased  the  preservice  and 
post.service  work  percentage  of 
intraser\'ice  work  for  all  office  visit 
codes  (except  for  CPT  code  99211)  by  25 
percent. 

Using  the  adjusted  work  intensities 
and  the  times  included  in  the  CPT 
descriptors  for  the  codes,  we  calculated 
new  work  RVUs  for  all  office  visits.  The 
new  work  RVUs  are  on  average  17.1 
percent  greater  than  the  1995  work 
RVUs  for  CPT  codes  99201  through 
99215. 

CPT  codes  99221  through  99239 
(Hospital  visits  I 

The  RUC  assumed  that  there  has  been 
no  change  in  initial  hospital  visits  (CPT 
codes  99221  through  9922,1)  since  the  , 
original  Harvard  study.  In  fact,  the  RUfJ 


did  not  survey  these  services  to 
determine  whether  its  assumption  was 
true.  Neither  did  the  RUC  suggest  that 
these  codes  were  originally  undervalued 
like  other  evaluation  and  management 
services.  The  RUC  recommended  no 
change  in  the  work  RVUs  for  these 
codes  despite  the  comments  that  all 
evaluation  and  management  services 
were  undervalued  relative  to  procedural 
services.  Our  view  is  that  if  the  office 
visits  were  undervalued,  so  were  the 
initial  hospital  visits.  We  approached 
review  of  these  codes  in  the  same 
manner  as  we  did  the  office  visit  codes. 

The  RUC  recommended  that  the  work 
RVUs  for  subsequent  hospital  visits  and 
follow-up  inpatient  consultations 
should  be  equivalent  because  the  time 
and  complexity  of  the  lowest,  middle, 
and  highest  levels  of  subsequent 
hospital  care  and  follow-up  inpatient 
consultations  are  very  similar.  We  agree 
that  they  are  similar;  however,  they  are 
not  identical.  Therefore,  we  have 
reviewed  each  group  of  services  on  its 
own  merit. 

Because  the  RUC  recommended  no 
change  in  the  work  RVUs  for  initial 
hospital  visits  and  significant  increases 
in  the  work  RVUs  for  subsequent 
hospital  visits,  the  rank  order  of  these 
two  groups  of  evaluation  and 
management  services  is  distorted.  We 
do  not  agree,  as  the  RUC  recommended, 
that  subsequent  hospital  visits  typically 
require  more  work  than  initial  hospital 
visits.  The  work  RVUs  recommended  for 
CPT  code  99232  (Level-two  subsequent 
hospital  visit  with  a  typical  time  of  25 
minutes  and  a  complexity  score  of  7.0) 
are  23  percent  greater  than  the 
recommended  work  RVUs  for  CPT  code 
99221  (Level-one  initial  hospital  visit 
with  a  typical  time  of  30  minutes  and 
a  complexity  st;ore  of  8.5).  If  we  chose 
to  accept  the  RUC,  we  would  be 
allowing  a  shorter,  less  complex  service 
to  be  valued  higher  than  a  longer,  more 
complex  service.  This  assignment  of 
work  RVUs  corrupts  the  integrity  of  a 
resource-based  relative  value  system. 

We  reestablished  a  fixed  intraservice 
work  intensity  for  initial  hospital  visits 
at  0.028.  (There  was  minimal  variation 
across  the  three  levels  due  to  the  past 
budget  neutrality  adjustments.)  This 
intensity  is  the  same  as  the  intensity  for 
subsequent  hospital  visits  (CPT  codes 
99231  through  99233).  As  with  the 
office  visits,  we  increased  the 
intraservice  work  intensity  by  10 
percent  for  both  initial  and  subsequent 
hospital  visits  to  account  for  an  original 
undervaluing  of  the  services. 

Following  the  change  in  the 
intraservice  work  intensities,  we 
increased  the  preservice  and  postservice 
work  percentage  of  intraservice  work  for 


the  subsequent  hospital  visits  to  equal 
that  of  inpatient  consultations.  We  then 
increased  this  percentage  for  all  initial 
and  subsequent  hospital  visit  codes  by 
25  percent.  Using  the  adjusted  work 
intensities  and  the  times  included  in  the 
CPT  descriptors  for  the  codes,  we 
calculated  new  work  RVUs  for  all  initial 
and  subsequent  hospital  visits.  The  new 
work  RVUs  are  on  average  20  percent 
greater  than  the  1995  work  RVUs  for 
CPT  codes  99221  through  99233. 

After  making  these  adjustments  to  the 
initial  hospital  visit  codes,  we  equated 
CPT  code  99238  (Hospital  discharge  day 
management,  30  minutes  or  less)  to  CPT 
code  99221  (Level-one  initial  hospital 
visit)  when  assigning  new  work  RVUs. 
The  1995  work  RVUs  for  CPT  codes 

99238  and  99221  are  equal.  We  have 
decided  to  maintain  this  relationship 
because  there  is  no  evidence  to  suggest 
that  altering  it  is  appropriate.  We  did 
not  change  the  work  RVUs  for  CPT  code 

99239  (Hospital  discharge  day 
management,  more  than  30  minutes) 
because  the  code  was  new  in  calendar 
year  1996.  Therefore,  there  has  been  no 
change  over  time  in  the  service 
described  by  this  code.  Not  revising  the 
work  RVUs  for  CPT  code  99239  also 
places  it  just  below  CPT  code  99222,  a 
similar  service  of  slightly  greater 
duration. 

CPT  codes  9921 7  through  99220 
(Observation  care  services). 

The  RUC  did  not  make  any 
recommendations  regarding  observation 
care  services.  As  part  of  our  effort  to 
examine  the  whole  group  of  evaluation 
and  management  services  to  maintain 
existing  relationships,  we  reviewed 
these  codes. 

In  reviewing  the  work  RVUs  for  CPT 
code  99217  (Observation  care 
discharge),  we  noted  that  this  code  is 
relatively  equivalent  to  CPT  code  99238 
(Hospital  discharge  day  management). 
To  reflect  this  relationship,  we  assigned 
work  RVUs  to  this  code  equal  to  the 
work  RVUs  assigned  to  CPT  code  99221, 
a  17.3  percent  increase  in  work  RVUs. 

The  mitial  observation  care  services 
for  new  or  established  patients  (CPT 
codes  99218  through  99220)  match  the 
services  described  by  the  initial  hospital 
visits  codes  in  the  level  of  complexity. 
Because  both  sets  of  codes  can  only  be 
billed  once  per  date  of  service  and 
patients  in  observation  status  are 
virtually  identical  to  inpatients,  we  have 
made  the  work  RVUs  for  CPT  codes 
99218  through  99220  equivalent  to  the 
work  RVUs  assigned  to  CPT  codes 
99221  through  99223,  thereby 
increasing  the  work  RVUs  by  an  average 
of  21.6  percent. 

CPT  codes  9924 1  through  99275 
(Consultations). 
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The  RUC  concluded  that  the  work 
RVUs  for  office  consultations  and 
inpatient  consultations  should  be 
"equivalent  at  all  levels  of  service 
except  the  highest.  This  preserves  the 
same  relationship  that  exists  in  the 
current  RVUs  for  these  services."  We 
disagree  with  the  RUC  that  inpatient 
and  office  consultations  should  be 
equally  valued.  The  1995  work  RVUs  for 
these  two  families  are  not  equivalent. 
The  Harvard  data  demonstrated  that 
inpatient  consultations  are  more  total 
work  than  office  consultations,  except  at 
the  lowest  level  of  service.  We  believe 
that  these  services  are  not  equivalent 
because  the  intraservice  times  are 
different  and  the  associated  postservice 
work  is  different  (it  is  greater  for 
inpatient  consultations).  However,  we 
acknowledge  that  the  level  of 
complexity  of  the  five  levels  of  services 
for  both  inpatient  and  office 
consultations  are  the  same. 

CPT  codes  99241  through  99245 
(Office  or  other  outpatient 
consultations). 

The  work  associated  with  office 
consultations  is  more  comparable  to  the 
work  of  ofBce  visits  than  to  inpatient 
consultations.  Therefore,  we 
standardized  the  intraservice  work 
intensities  to  make  them  equivalent  to 
the  1995  intraservice  work  intensities  of 
office  and  hospital  visits  (0.028).  We 
also  adjusted  the  preservice  and 
postservice  work  percentage  of 
intraservice  work  to  equal  the  1995 
percentage  for  office  visits,  a  slight 
increase  from  34.5  percent  to  35 
percent. 

After  these  initial  adjustments  were 
made,  we  increased  the  intraservice 
work  intensities  by  10  percent  to  reflect 
our  belief  that  the  codes  may  have  been 
originally  undervalued.  To  account  for 
the  previously  defined  package  of 
postservice  work,  we  increased  the 
preservice  and  postservice  work 
percentage  of  intraservice  work  by  10 
percent.  We  did  not  increase  the 
postservice  work  percentage  by  25 
percent  as  we  did  with  the  office  visits 
because  we  do  not  believe  that  the 
postservice  work  associated  with  an 
office  consultation  is  as  great  as  for  an 
office  visit.  The  postservice  work  for  an 
office  visit  includes  the  ongoing 
management  of  the  patient  until  the 
next  face-to-face  visit.  The  postservice 
work  for  a  consultation  involves  v«"iting 
a  report  for  the  referring  physician 
without  the  expectation,  in  the  typical 
case,  that  the  patient  will  return  to  the 
consulting  physician,  nor  is  the 
consulting  physician  responsible  for  any 
ongoing  management  of  the  patient.  If 
the  consultation  results  in  a  decision  to 
perform  surgery,  any  postservice 


management  of  the  patient  is  included 
in  the  global  surgical  package. 

CPT  codes  99251  through  99255 
(Initial  inpatient  consultations). 

We  standardized  the  intraservice 
work  intensities  to  eliminate  the  minor 
variation  that  resulted  from  the  annual 
budget  neutrality  adjustments  to  the 
RVUs.  Based  on  the  Harvard  study,  the 
intraservice  work  intensity  is  less  than 
that  of  the  office  consultations. 

As  we  did  with  hospital  visits,  we 
increased  the  intraservice  work 
intensities  by  10  percent  and  the 
preservice  and  postservice  work 
percentage  of  intraservice  work  by  25 
percent.  These  increases  reflect  the 
belief  that  the  services  were  initially 
undervalued  and  that  the  postservice 
work,  now  clearly  defined,  is  greater 
due  to  changes  over  time.  Postservice 
work  associated  with  an  inpatient 
consultation  is  greater  than  that  for  an 
office  consultation  because  of  the 
amount  of  work  performed  off-the-floor 
by  the  consulting  physician,  such  as 
checking  on  laboratory  results  and 
reviewing  x-rays.  The  new  work  RVUs 
are,  on  average,  17.5  percent  greater 
than  the  1995  work  RVUs  assigned  to 
initial  inpatient  consultations. 

CPT  codes  99261  through  99263 
(Follow-up  inpatient  consultations). 

We  disagree  with  the  RUC  that  these 
codes  should  have  the  same  work  RVUs 
as  their  corresponding  level  of  the 
subsequent  hospital  visit  codes  because 
the  intraservice  times  are  different  and 
consultations  and  visits  are  not 
equivalent  services.  We  agree  that  the 
intraservice  work  intensities  and  the 
preservice  and  postservice  work 
percentages  of  intraservice  work  are 
probably  the  same  for  follow-up 
consultations  and  subsequent  hospital 
visits.  Therefore,  we  adjusted  the 
preservice  and  postservice  work 
percentage  of  intraservice  work  to  match 
the  1995  percentage  of  the  subsequent 
hospital  visits,  a  decrease  from  34.5 
percent  to  30.3  percent. 

Using  the  same  rationale  as  for  the 
initial  inpatient  consultations,  we 
increased  the  intraservice  work 
intensities  by  10  percent  and  the 
preservice  and  postservice  work 
percentages  of  intraservice  work  by  25 
percent.  The  new  work  RVUs  for  these 
services  are  about  14  percent  higher 
than  the  1995  work  RVUs  assigned  to 
th6S6  cocIgs 

CPT  codes  99271  through  99275 
(Confirmatory  consultations). 

We  have  decided  not  to  change  the 
work  RVUs  assigned  to  these  codes. 
There  is  less  work  associated  with  a 
confirmatory  consultation  than  a  new 
patient  office  visit  because  the  patient 
arrives  with  a  preliminary  diagnosis  and 


the  consulting  physician  is  expected  to 
provide  an  opinion  or  advice  only.  Not 
adjusting  the  work  RVUs  alters  the 
existing  relationships  that  these  codes 
have  with  the  rest  of  the  evaluation  and 
management  services,  but  we  believe 
that  this  change  is  appropriate. 

CPT  codes  99281  through  99285 
(Emergency  department  services). 

We  disagree  with  the  RUC's 
recommendation  to  maintain  the  1995 
work  RVUs  for  emergency  department 
services.  The  RUC  did  not  consider  the 
emergency  room  physicians'  survey  of 
CPT  codes  99284  and  99285  adequate  to 
support  change.  In  our  view,  this  survey 
was  no  less  adequate  than  some  surveys 
on  which  the  RUC  based  its 
recommendations  to  increase  the  work 
RVUs  of  other  evaluation  and 
management  codes.  For  consistency  and 
equity,  if  other  visit  codes  are  being 
reviewed  because  of  a  belief  that 
evaluation  and  management  services 
were  originally  undervalued,  emergency 
department  services  should  alito  be 
reviewed. 

Given  that  we  have  assigned 
increased  woii^  RVUs  to  other 
evaluation  and  management  services 
with  complexities  comparable  to  those 
of  the  emergency  room  services,  we 
believe  that  we  should  make 
comptarabie  changes  to  CPT  codes  99281 
through  99285.  We  do  not  have  work 
intensities  or  CPT  times  for  these  codes, 
thus,  we  have  assigned  work  RVUs  to 
these  services  that  maintain  their 
proportional  relationship  with  the  wori 
RVUs  assigned  to  CPT  code  99255,  the 
non-critical  care  evaluation  and 
management  code  with  the  highest  work 
RVUs.  The  resulting  work  RVUs  reflect 
an  average  16.6  percent  increase  from 
the  1995  work  RVUs  for  emergency 
department  services. 

CPT  codes  99291  through  99297 
(Critical  care  services). 

We  have  accepted  the  RUC 
recommendations  for  CPT  codes  99291 
and  99292.  Because  the  work  RVUs  for 
CPT  codes  99293  through  99297  are 
based  on  the  work  RVUs  of  CPT  codes 
99291  and  99292.  we  have  adjusted  the 
work  RVUs  for  these  neonatal  intensive 
care  services.  Using  the  formula 
articulated  in  the  December  2.  1993 
final  rule  for  the  1994  physician  fee 
schedule  (58  FR  63675),  CPT  code 
99295  is  equivalent  to  4  hours  of  critical 
care,  CPT  code  99296  is  equivalent  to  2 
hours  of  critical  care,  and  CPT  code 
99297  is  equivalent  to  1  hour  of  critical 
care.  Therefore,  the  new  work  RVUs  for 
CPT  code  99295  (16.00)  are  calculated 
as  follows:  the  work  RVUs  of  CPT  code 

99291  (4.00)  plus  six  times  CPT  code 

99292  (6x2.00).  The  new  work  RVUs  for 
CPT  code  99296  (8.00)  equal  the  work 
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RVUs  of  CPT  code  99291  (4.00)  plus  two 
times  CPT  code  99292  (2x2.00).  The 
new  woric  RVUs  for  CPT  code  99297 
(4.00)  equal  the  worlt  RVUs  of  CPT  code 
99291  (4.00). 

CPT  codes  99301  through  99313 
(Nursing  facility  servicesl. 

In  1992.  these  codes  were  evaluated 
by  a  multispecialty  jefinement  panel 
after  commenters  had  requested  that  we 
assign  woric  RVUs  for  nursing  facility 
services  that  were  more  commensurate 
with  the  work  RVUs  assigned  to  the 
hospital  visit  codes.  The  commenters 
believed  that  nursing  facility  visits  were 
most  similar  to  hospital  visits  in  time, 
intensity,  and  complexity.  In  general, 
the  refinement  panel  agreed  with  the 
commenters.  Therefore,  we  need  to 
revise  the  work  RVUs  assigned  to  CPT 
codes  99301  through  99313  because  we 
have  revised  the  work  RVUs  for  the 
initial  and  subsequent  hospital  visits.  In 
order  to  maintain  the  relationship  that 
the  refinement  panel  created,  we  are 
assigning  new  work  RVUs  to  the  nursing 
facility  services  using  the  CPT  times  and 
the  revised  intensities  for  initial  and 
subsequent  hospital  visits  (intraservice 
intensity  =  0.031  and  the  pre/post  fixed 
percentage  of  intraservice  work  =  37.9 
percent).  Because  the  1995  work  RVUs 
resulted  from  a  refinement  panel,  they 
do  not  consistently  represent  the  above 
relationship.  The  proposed  work  RVUs 
use  the  intensities  for  initial  and 
subsequent  hospital  visits  for  all  the 
nursing  facility  codes.  As  a  result,  some 
of  the  proposed  work  RVUs  are  lower 
than  the  current  work  RVUs. 

CPT  codes  99341  through  99353 
(Home  services). 

Our  view  is  that  the  current 
relationship  between  the  work  RVUs  for 
home  visits  and  office  visits  should  be 
maintained.  The  May  1992  refinement 
panel  equated  the  home  codes  to  office 
visit  codes.  Our  position  is  that  a  home 
visit  takes  longer  to  furnish  than  a 
.service  with  a  similar  content  (level  of 
history,  examination,  and  medical 
decision  making)  in  an  office  setting, 
thus,  the  home  visits  are  equated  with 
office  visits  of  greater  length.  Therefore, 
we  assigned  new  work  RVUs  to  the 
home  visit  codes  using  the  following 
relationships  with  the  new  work  RVUs 
for  office  visits: 

New  patients: 
CPT  code  99341=CPT  code  99203: 
CPT  code  99342=CPT  code  99204; 
CPT  code  99343=CPT  code  99205. 

Established  patients: 
CPT  code  99351=CPT  code  99213; 
CPT  code  99352=CPT  code  99214; 
CPT  code  99353=CPT  code  99215. 
Because  the  1995  work  RVUs  resulted 
from  a  refinement  panel,  the  above 


relationships  are  not  perfectly 
represented  by  the  1995  work  RVUs. 
Therefore,  in  assigning  new  work  RVUs 
with  the  above-described  relationship, 
we  have  decreased  the  work  RVUs  for 
CPT  codes  99351  and  99352. 

CPT  codes  99321  through  99333 
(Domiciliary,  rest  home  (e.g.,  boarding 
home),  or  custodial  care  services). 

The  source  of  the  1995  work  RVUs  is 
HCFA.  We  assumed  that  these  services 
require  less  work  than  home  visits 
because  of  the  availability  of  personal 
assistant  services.  We  have  taken  the 
average  of  the  relative  proportion  of  the 
1995  work  RVUs  for  these  codes  to  the 
1995  work  RVUs  of  the  home  visit 
codes;  on  that  basis,  the  domiciliary 
codes  represent  two-thirds  of  the  work 
of  the  home  visits.  We  are  maintaining 
the  existing  relationship  in  the  fee 
schedule.  We  calculated  the  new  work 
RVUs  for  CPT  codes  99321  through 
99333  by  multiplying  the  work  RVUs  for 
CPT  codes  99341  through  99353  by 
0.667.  Specifically,  the  relationship 
between  the  two  families  is  the 
following: 
CPT  code  99321=(0.667)  CPT  code 

99341 
CPT  code  99322=(G.667)  CPT  code 

99342 
CPT  code  99323=(0.667)  CPT  code 

99343 
CPT  code  99331  =(0.667)  CPT  code 

99351 
CPT  code  99332=(0.667)  CPT  code 

99352 
CPT  code  99333=(0.667)  CPT  code 
99353 

CPT  codes  99354  through  99357 
(Prolonged  physician  service  with  direct 
(face-to-face)  patient  contact). 
We  did  not  receive  any  RUC 
recommendations  for  these  services. 
However,  the  1995  work  RVUs  for  these 
codes  are  based  on  the  work  RVUs  of 
three  other  evaluation  and  management 
codes.  This  relationship  was  established 
in  the  December  8, 1994  final  rule  for 
the  1995  physician  fee  schedule  (59  FR 
63437  through  63440).  To  maintain  this 
relationship,  we  have  recalculated  the 
work  RVUs  for  CPT  codes  99354 
through  99357  using  the  new  work 
RVUs  for  CPT  codes  99215,  99221,  and 
99222.  The  work  RVUs  for  CPT  codes 
99354  and  99355  are  equal  to  the  work 
RVUs  assigned  to  CPT  code  99215.  The 
work  RVUs  for  CPT  codes  99356  and 
99357  are  equal  to  the  average  of  the 
work  RVUs  of  CPT  codes  99221  and 
99222. 

We  understand  that  some  physicians 
do  not  associate  the  use  of  prolonged 
service  codes  with  potential  increases  in 
postservice  work.  Because  the  work 
RVUs  for  these  prolonged  service  codes 


are  based  on  other  evaluation  and 
management  services,  the  use  of  a 
prolonged  service  code  increases  the 
potential  amount  of  postservice  work 
associated  with  the  service  being 
furnished  to  the  Medicare  beneficiary. 
The  prolonged  service  codes  describe 
additional  face-to-face  time  but  CPT 
codes  99215,  99221,  and  99222  include 
postservice  time.  By  establishing  a  clear 
relationship  among  these  codes,  a 
prolonged  face-to-face  service  may  very 
well  have  increased  postservice  work. 
We  believe  that  the  use  of  these  codes 
adequately  describes  the  total  service. 

CPT  code  99375  (Care  plan  oversight). 

Because  the  current  1.73  work  RVUs 
resulted  from  a  1995  refinement  panel, 
we  do  not  see  any  need  to  adjust  the 
work  RVUs  further. 

CPT  codes  99381  through  99412 
(Preventive  medicine  services). 

The  work  RVUs  assigned  to  these 
codes  were  added  to  the  Medicare 
physician  fee  schedule  in  1995.  Because 
these  codes  were  recently  valued,  we  do 
not  believe  that  we  need  to  review  the 
work  RVUs  for  them.  The  intraservice 
work  intensities  and  the  preservice  and 
postservice  work  have  not  changed 
since  1994  when  the  work  RVUs  were 
assigned.  Because  we  are  not  adjusting 
the  work  RVUs,  we  are  changing  the 
rank  order  of  the  evaluation  and 
management  services.  We  believe  that 
the  new  rank  order  better  reflects  the 
relative  complexities  of  the  office  visits 
for  a  sick  patient  and  for  a  healthy 
patient.  For  example,  a  preventive 
medicine  visit  for  a  65-year  old  patient 
(CPT  code  99397)  has  work  RVUs 
assigned  to  it  that  are  between  a  level- 
four  and  level-five  office  visit  for  an 
established,  sick  patient  (CPT  codes 
99214  and  99215).  In  fact,  the  work 
RVUs  are  only  3  percent  less  than  the 
new  RVUs  assigned  to  CPT  code  99215. 

CPT  codes  99431  through  99440 
(Newborn  care). 

The  work  RVUs  for  these  services 
resulted  from  a  multispecialty 
refinement  panel  convened  in  the 
summer  of  1994.  The  work  RVUs  for 
CPT  code  99435  were  assigned  last    . 
summer.  We  do  not  believe  that  we 
need  to  revise  these  codes  since  the 
work  RVUs  were  recently  assigned. 

Ophthaimology  Codes 

We  referred  comments  to  the  RUC 
requesting  review  of  the  ophthalmology 
codes  for  eye  visits.  The  comments 
compared  the  work  RVUs  for  these 
codes  to  the  work  RVUs  for  office  visits. 

The  RUC  agreed  that  a  permanent  link 
should  be  established  between  the 
ophthalmological  eye  examination 
codes  and  evaluation  and  management 
services.  The  RUC  recommended  that 


the  following  relationship  be 
established  for  assigning  work  RVUs  to 
the  ophthalmological  codes: 

•  CPT  code  92002  (Ophthalmological 
services:  medical  examination  and 
evaluation  with  initiation  of  diagnostic 
and  treatment  program;  intermediate, 
new  patient)  should  have  the  same  work 
RVUs  as  CPT  code  99202  (Level-two 
office/outpatient  visit,  new  patient). 

•  CPT  code  92004  (Ophthalmological 
services;  medical  examination  and 
evaluation,  with  initiation  of  diagnostic 
and  treatment  program;  comprehensive, 
new  patient,  one  or  more  visits)  should 
have  the  same  work  RVUs  as  CPT  code 
99203  (Level-three  office/outpatient 
visit,  new  patient). 

•  CPT  code  92012  (Ophthalmological 
services:  medical  examination  and 
evaluation  with  initiation  of  diagnostic 
and  treatment  program;  intermediate, 
established  patient)  should  have  the 
same  work  RVUs  as  CPT  code  99213 
(Level-three  office/outpatient  visit, 
established  patient). 

•  CPT  code  92014  (Ophthalmological 
services:  medical  examination  and 
evaluation  with  initiation  of  diagnostic 
and  treatment  program;  comprehensive, 
established  patient,  one  or  more  visits) 
should  have  the  same  work  RVUs  as 
CPT  code  99214  (Level-four  office/ 
outpatient  visit,  established  patient). 

We  agree  with  the  relationships  in  the 
RUC  recommendation.  However, 
because  the  work  RVUs  that  we 
assigned  to  CPT  codes  99202,  99203, 
99213,  and  99214  are  different  from  the 
RUC-recommended  work  RVUs  for 
these  codes,  the  work  RVUs  that  we 
have  assigned  to  the  ophthalmological 
codes  are  different  from  the  RUC 
recommendation.  We  have  assigned  the 
following  work  RVUs: 


1995 

New 

CPT  code 

wofk 

work 

RVUs 

RVUs 

92002 

1.01 

0.88 

92004 

1.61 

1.34 

92012 

0.82 

0.67 

92014 

1.06 

1.10 

These  work  RVUs  represent  a  reduction 
firom  the  current  work  RVUs  for  eye 
examinations,  except  for  the  slight 
increase  in  work  RVUs  for  CPT  code 
92014. 

2.  Review  of  Studies  by  Abt  Associates, 
Inc. 

The  RUC  evaluated  the  methodologies 
used  by  Abt  Associates,  Inc.  before 
considering  the  actual  recommended 
work  RVUs.  The  RUC  concluded  that 
the  Abt  studies  for  orthopaedics  and 
otolaryngology  produced  correct  rank- 
ordering  of  codes  within  the  respective 


specialties,  but  that  an  additional  study 
would  need  to  be  conducted  to  produce 
compelling  evidence  that  the  proposed 
work  RVUs  were  correct.  The  RUC  did 
not  reach  any  conclusions  about  the  Abt 
study  commissioned  by  the  American 
Society  of  Anesthesiologists  but 
indicated  that  the  specialty  was  still 
entitled  to  demonstrate  the  validity  of 
the  study's  methodology  through  the 
normal  RUC  update  process. 

Following  the  RUC  review,  the 
American  Academy  of  Orthopaedic 
Surgeons,  with  our  concurrence, 
withdrew  its  Abt  study  from 
consideration  and  develop>ed  a  list  of  83 
codes  for  which  it  conducted  a  survey 
and  submitted  individual 
recommendations.  The  American 
Academy  of  OtolarjTigology — Head  and 
Neck  Surgery,  Inc.  provided  detailed 
comments  on  about  100  codes,  in 
addition  to  submitting  an  Abt  study. 
The  American  Academy  of 
Otolaryngology — Head  and  Neck 
Surgery,  Inc.  evaluated  the  work  of  the 
individually  identified  codes  and  made 
recommendations  for  work  RVUs.  The 
American  Society  of  Anesthesiologists 
conducted  further  research  to  validate 
its  Abt  study  and  presented  the  results. 

3.  Pediatrics 

Section  124  of  the  Social  Security  Act 
Amendments  of  1994  (Public  Law  103- 
432),  enacted  on  October  31,  1994, 
requires  the  development  of  RVUs  for 
the  full  range  of  pediatric  services.  As 
we  noted  in  our  December  8, 1994  final 
rule,  we  believe  that  the  work  RVUs  for 
the  full  range  of  pediatric  services  are 
essentially  complete  (59  FR  63454).  We 
proposed  to  use  the  5-year  review 
process  to  determine  whether  there  are 
significant  variations  in  the  resources 
used  in  furnishing  similar  services  to 
children  and  adults. 

The  comments  submitted  by  the 
American  Academy  of  Pediatrics 
responded  to  our  question  in  the 
December  8, 1994  final  rule  of  whether 
the  work  involved  in  treating  pediatric 
patients  is  different  from  that  involved 
in  treating  adult  patients  (59  FR  63454). 
The  American  Academy  of  Pediatrics 
requested  that  new  codes  be  added  to 
the  CPT  to  describe  different  age 
categories  of  patients,  and  that  work 
RVUs  be  assigned  to  these  codes 
reflecting  the  differences  in  work  for 
patients  of  different  ages.  Following 
adoption  of  new  or  revised  CPT  codes 
for  pediatric  services,  the  RUC  will 
recommend  work  RVUs. 

If,  after  reviewing  the  RUC 
recommendations,  we  choose  to  assign 
work  RVUs  for  these  new  codes,  we  will 
do  so  in  a  future  annual  physician  fee 
schedule  update. 


4.  Anesthesia 

Comment:  The  American  Society  of 
Anesthesiologists  submitted  the  report 
of  a  study  conducted  by  Abt  Associates. 
Inc.  covering  all  the  current  CPT  codes 
for  anesthesia  services.  Abt  conducted 
the  study  to  assess  the  work  of 
anesthesia  services  in  a  way  that  does 
not  rely  on  the  current  anesthesia 
conversion  factor. 

We  base  Medicare  payments  for 
anesthesia  services  on  allowable  base 
and  time  units.  We  have  developed  a 
uniform  relative  value  guide  in  which 
the  base  unit  per  anesthesia  code  is 
largely  based  on  the  American  Society 
of  Anesthesiologists'  relative  value 
guide.  We  published  the  anesthesia 
codes  and  their  imputed  work  RVUs  in 
our  December  8, 1994  final  rule  (59  FR 
63456  through  63459)  for  the  1995 
physician  fee  schedule  and  in  the 
January  3,  1995  correction  notice  (60  FR 
48  through  49).  Anesthesiologists  report 
the  actual  anesthesia  time  for  each 
procedure  on  the  claim,  and  the  carrier 
converts  the  time  to  time  units.  The 
carriers  then  multiply  the  sum  of  base 
and  time  units  by  the  anesthesia 
conversion  factor. 

Although  the  relative  values  for  each 
service  are  not  based  on  the  Harvard 
study,  we  used  the  Harvard  study  to 
determine  the  anesthesia  conversion 
factor  established  under  the  physician 
fee  schedule  in  1992.  As  with  other 
specialties.  Harvard  first  conducted  a 
survey  of  anesthesiologists  of  the  work 
involved  in  a  number  of  anesthesia 
services,  including  two  procedures 
performed  by  anesthesiologists  subject 
to  the  conventional  RVU  payment 
methodology  instead  of  the  base  and 
time  unit  payment  methodology.  These 
are  CPT  code  93503  (Insertion  and 
placement  of  flow  directed  catheter 
(e.g.,  Swan-Ganz)  for  monitoring 
purposes)  and  CPT  code  62279 
(Injection  of  diagnostic  or  therapeutic 
anesthetic  or  antispasmodic  substance 
(including  narcotics);  epidural,  lumbar 
or  caudal,  continuous).  Two  evaluation 
and  management  services  were  also 
included.  Then,  Harvard  selected  cross- 
specialty  links  and  placed  the 
anesthesia  services  on  the  common 
scale  with  other  specialties.  Our  use  of 
these  results  produced  a  42  percent 
reduction  in  the  work  RVUs  for 
anesthesia,  which  was  a  29  percent 
reduction  in  the  anesthesia  conversion 
factor. 

The  American  Society  of 
Anesthesiologists'  comments  claimed 
that  the  Harvard  cross-specialty  process 
produced  flawed  results,  and  this  is  the 
reason  for  the  Abt  study.  The  study 
involved  Abt  convening  a 
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multidisciplinary  panel  of  12 
physicians.  The  panel  accepted  as 
correct  the  average  anesthesia  times  for 
15  surgical  procedures  selected  for  in- 
depth  study.  The  panel  separated  the 
anesthesia  time  for  each  service  into  five 
components:  preservice  work. 


induction,  procedure,  emergence,  and 
postservice  work.  The  sum  of  the  times 
for  induction,  procedure,  and 
emergence  were,  in  almost  all  cases, 
equal  to  the  intraservice  times  we 
supplied. 

For  each  component  of  these 
reference  services,  the  panel  rated  the 


intensity  (defined  as  tlie  intraservice 
work  per  unit  time  (IWPUT))  of  the 
work  effort.  The  panel  selected  four  key 
procedures,  listed  in  the  table  below,  as 
the  fundamental  levels  of  intensity  for 
use  in  this  comparison,  with  the  unit  of 
time  being  1  minute: 
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CPT  code 


Descriptor 


99204  '  Offtce  or  other  outpatient  visit  for  the  evaluabon  and  managenient  of  a  new  patient ••" 

62279  '...-..  I  Injectwn  of  diagrxjstic  or  therapeutic  anesthetic  or  antispasmodic  substance  (induding  narcobcs);  epidural,  lumbar  or 
caudal,  continuous.  .  .      ^  .     .  _^__^ 

99291  Crrtical  care,  evaluation  and  management  of  the  unstaWe  or  critically  injured  patient,  requmng  the  constant  attend- 
ance of  the  physiaan;  first  hour.  ^^     ^      ^  • 

33405  Replacement,  aortic  valve,  with  cardiopulmonary  bypass;  with  prosthetic  vatve  other  than  homogralt  ..■■ 


Intensity 
(IWPUT) 


0.027 
0.044 

0.061 

0.090 


The  panel  then  multiplied  the 
intensity  values  by  the  time  for  each 
component  to  produce  recommended 
work  RVUs  on  the  same  scale  as  other 
services  in  the  Medicare  payment 
schedule.  The  15  studied  services 
represent  45.6  percent  of  total  Medicare 
payments  for  anesthesia  services. 

f'or  illustrative  purposes,  the  panel 
presented  an  example  for  CPT  code 
00350  (Anesthesia  for  procedures  on 
major  vessels  of  neck;  not  otherwise 
specified)  from  the  Abt  study.  The 
surgical  CPT  code  is  35301 
(Thromboendartere<:tomy.  with  or 
without  patch  graft;  carotid,  vertebral, 
subclavian,  by  neck  incision). 

CPT  Code  00350  I  Anesthesia  for 
procedures  on  major  vessels  of  neck:  not 
otherwise  specified! 


Period 


Sj      'S^^       ^°^ 


Preanesthesia 
Induction  

20 
25 
120 
20 
20 

@  0.027 
@0  061 
@  0  044 
@  0.061 
@  0  027 

-0.54 
-  1  53 

Procedure  

Emergence  

Postanesthesia 

-  5  28 

-  1  22 

-0.54 

Total  Work 

-9.11 

UMI 


The  panel  followed  the  same  process  for 
each  of  the  15  procedures.  The  panel 
performed  a  regression  analysis  to 
extrapolate  from  these  15  procedures  to 
the  other  anesthesia  services  in  CPT. 

Based  on  the  results  of  the  panel's 
study,  the  American  Society  of 
Anesthesiologists  recommended  that  the 
work  RVUs  for  all  anesthesia  services  be 
increased  by  40  percent  through  an 
increase  of  approximately  27  percent  in 
the  anesthesia  conversion  factor. 

BUC  Evaluation/ Recommendation. 
The  RUC's  evaluation  of  the  American 
Society  of  Anesthesiologists"  comment 
focused  initially  on  the  methodology 
employed  by  Abt,  particularly  the  use  of 
assigned  intensity  levels  rather  than 


measures  of  physician  work.  The  RUG 
suggested  to  the  American  Society  of 
Anesthesiologists  that,  because  many 
anesthesiologists  have  experience  in 
other  specialties,  a  study  could  be 
conducted  of  anesthesiologists  who  are 
board-certified  in  more  than  one 
specialty.  In  this  study,  physicians 
could  assess  the  work  involved  in 
reference  services  compared  to  the  work 
involved  in  both  anesthesia  and 
nonanesthesia  services.  This  study 
could  validate  the  approach  of  assigning 
intensity  levels  to  the  discrete  time 
periods. 

The  RUC  also  expressed  concern 
about  the  particular  levels  of  intensity 
selected,  especially  the  use  of  the 
IWPUT  of  CPT  code  99204  (Office  or 
other  outpatient  visit  for  the  evaluation 
and  management  of  a  new  patient)  as 
the  lowest  value  for  any  anesthesia 
work,  which  is  used  for  the  period  when 
the  surgeon  is  performing  the  operation. 
The  RUC  noted  that  the  regression 
analysis  used  to  expand  the  study  from 
the  15  services  directly  studied  to  the 
250  anesthesia  codes  in  the  CPT 
appeared  to  work  well. 

In  response  to  the  RUC's  request,  the 
American  Society  of  Anesthesiologists 
conducted  a  RUC-like  survey  of 
anesthesiologists  who  are  board 
certified  in  more  than  one  specialty. 
This  survey,  however,  produced  even 
higher  work  RVUs  (median  survey 
values  were  on  average  30  percent 
higher)  than  the  physician  panel 
produced.  The  American  Society  of 
Anesthesiologists  also  reconvened  the 
multidisciplinary  panel  to  review  the 
survey  results  and  to  discuss  the  lavels 
of  intensity  assigned  to  the  codes.  The 
panel  used  the  survey  results  to  rafine 
its  previous  estimates,  but  did  not  adopt 
the  survey  results  as  a  substitute  for  its 
previous  approach.  The  panel  also 
confirmed  its  view  that  the  intensity 
levels  selected  are  correct. 


The  RUC  asked  for  an  additional 
explanation  of  the  intensity  levels 
selected,  particularly  the  use  of  0.027, 
the  IWPUT  for  evaluation  and 
management  services,  as  the  reference 
service  for  that  period  of  time  when  the 
surgeon  is  performing  the  procedure 
and  the  patient  is  anesthetized.  The 
American  Society  of  Anesthesiologists' 
advisor  explained  that  during  this 
period  the  anesthesiologist  is 
continuously  monitoring  the  patient, 
integrating  the  anesthesia  care  with 
what  the  surgeon  is  doing,  integrating 
data,  making  decisions,  and  doing 
whatever  has  to  be  done  for  the  patient. 
The  panel  considered  this  to  be 
equivalent  to  face-to-face  evaluation  and 
management  services. 

The  RUC  concluded  that,  although 
this  period  of  time  clearly  involved  two 
of  the  components  of  physician  work, 
time  and  stress  (because  of  the  risk  of 
harm  to  the  patient),  this  part  of  each 
procedure  does  not  involve  the  same 
mental  effort,  judgment,  technical  skill, 
and  physical  effort  as  an  evaluation  and 
management  encovmter. 

Following  this  review,  the  American 
Society  of  Anesthesiologists  made  some 
adjustments  to  its  recommendations  by 
reducing  the  IWPUT  for  the  period  of 
time  considered  to  be  equivalent  to 
evaluation  and  management  services 
from  0,027  to  0.025.  It  also  shorfened 
the  number  of  minutes  to  which  the  two 
highest  intensity  levels  were  assigned. 

Based  on  the  review,  the  RUC  did  not 
find  the  anesthesia  study  sufficiently 
compelling  to  justify  a  recommendation 
changing  the  work  RVUs.  The  RUC 
concluded  that  the  method  used  was  a 
reasonable  estimate  of  the  rank  order  of 
the  procedures.  The  RUC  was 
concerned,  however,  that  the  actual 
magnitudes  were  not  validated  and 
therefore  eould  not  be  dicactly 
compared  to  other  specialties. 


The  RUC  agreed  to  reconsider  this 
issue  at  its  February  1996  meeting  and 
allowed  Abt  Associates  to  make  an 
additional  presentation.  The  RUC  has 
not  transmitted  to  us  the  results  of  its 
recommendation  made  at  that  meeting. 
Since  we  have  not  yet  received  the  final 
recommendation,  we  will  maintain  the 
current  base  unit  values  and  the  current 
1996  national  conversion  factor  of 
$15.28  per  unit, 

5.  Codes  Without  Work  Relative  Value 
Units 

Comment:  Two  specialty  societies 
objected  to  certain  codes  having  zero 
work  RVUs,  The  American 
Psychological  Association  believed  we 
should  adopt  the  1993  RUC  work  RVU 
recommendations  for  CPT  codes  90830 
(a  code  which  was  deleted  and  replaced 
by  CPT  code  96100  (Psychological 
testing)  in  1996),  95880  (Cerebral 
aphasia  testing),  95881  (Cerebral 
developmental  test),  95882  (Cognitive 
function  testing),  and  95883 
(Neuropsychological  testing).  Those 
work  RVU  recommendations  were  in 
the  2.00  to  2.20  range.  Also,  the 
American  Academy  of  Audiology 
believed  that  work  RVUs  of  greater  than 
zero  should  be  assigned  to  certain 
audiology  function  tests  that  now  have 
zero  work  RVUs, 

Essentially,  the  organizations 
contended  that  our  view  that  only  the 
work  of  a  physician,  such  as  a  doctor  of 
medicine  or  a  doctor  of  osteopathy, 
should  qualify  for  work  RVUs,  is 
erroneous.  They  contended  that 
everything  that  is  included  within  the 
definition  of  a  physician  service  under 
section  1848(j)(3)  of  the  Act  has  work 
that  is  done  by  a  "physician"  and 
should  therefore  have  physician  work 
RVUs. 

Response:  We  disagree.  Section  1848 
of  the  Act  defined  physician  services  to 
delineate  which  services  would  be  paid 


under  the  physician  fee  schedule.  The 
Congress  intended  that  more  than  the 
professional  services  of  doctors  of 
medicine  and  doctors  of  osteopathy, 
that  is,  physicians  as  defined  in  section 
1861(r)  of  the  Act,  be  included  for 
payment  under  the  physician  fee 
schedule. 

We  currently  believe,  however,  that 
under  section  1848  of  the  Act,  only  the 
work  of  physicians,  as  defined  in 
section  1861(r)  of  the  Act,  their 
"incident  to"  employees,  and 
independently  practicing  occupational 
and  physical  therapists  qualify  for 
payment  through  the  work  RVUs, 

Every  service  for  which  payment  is 
made  under  the  physician  fee  schedule 
requires  the  expenditure  of  work 
resources  by  some  entity.  X-ray 
technicians  "work"  to  produce  the 
technical  component  of  a  diagnostic 
chest  x-ray.  Radiology  technicians 
"work"  to  produce  the  technical 
component  of  radiation  therapy. 
However,  the  Congress  did  not  intend 
that  every  expenditure  of  "work"  under 
the  fee  schedule  be  paid  through  the 
physician  work  RVUs.  In  section 
1848(c)(1)(B)  of  the  Act,  the  term 
"practice  expense  component"  is 
defined  to  clearly  include  the  wages  of 
personnel  who  perform  or  create 
physician  fee  schedule  services.  Their 
labor  is  reimbursed  through  the  practice 
expense  component  rather  than  the 
physician  work  component.  Practice 
expense  RVUs  are  currently  charge- 
based,  but,  in  1998,  they  will  be 
resource-based  and  there  will  be  an 
opportunity  for  appropriate  adjustments 
to  these  practice  expense  RVUs. 

6.  Codes  Referred  to  the  Physicians' 
Current  Procedural  Terminology 
Editorial  Panel 

For  CPT  1997,  the  AMA  placed  a 
moratorium  on  speciahy  requests  for 
coding  changes  in  order  to  prevent  a 


large  number  of  new  codes  from  being 
implemented  at  the  same  time  as  the 
changes  in  the  physician  fee  schedule 
due  to  the  5-year  review.  The  only 
coding  change  requests  being 
considered  are  those  for  new 
technologies  that  cannot  currently  be 
reported  with  other  codes  in  CPT  and 
those  for  codes  that  are  not  on  the 
physician  fee  schedule  (for  example, 
clinical  laboratory  services).  The  RUC 
and  the  CPT  Editorial  Panel  had  also 
anticipated,  however,  that  a  small 
percentage  of  the  issues  included  in  the 
5-year  review  would  require  review  by 
CPT  before  they  could  be  considered  by 
the  RUC,  because  it  appeared  likely  that 
some  comments  on  misvaiued  codes 
would  actually  be  due  to  the  codes' 
nomenclature. 

After  reviewing  the  conunents 
referred  for  inclusion  in  the  5-year 
review,  the  RUC  identified  25  issues 
that  it  recommended  be  considered  by 
CPT  before  further  review  by  the  RUC. 
The  RUC  requested  the  specialty 
societies  to  submit  proposals  to  CPT  in 
time  for  any  coding  changes  to  be 
reviewed  by  the  RUC  and  reflected  in 
CPT  1997  and  the  1997  physician  fee 
schedule,  simultaneous  with  the  other 
changes  due  to  the  5-year  review.  We 
discuss  these  issues  in  Table  3,  "Codes 
Referred  to  the  Physicians"  Current 
Procedural  Terminology  Editorial 
Panel,"  which  follows. 

In  addition  to  issues  requiring  further 
review  by  CPT,  four  issues  were 
addressed  in  5-year  review  comments 
that  had  already  been  addressed  by  the 
CPT  Editorial  Panel  and  the  RUC  as  part 
of  the  updates  for  CPT  1996.  We  also 
discuss  these  issues  in  Table  3. 
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Table  1 
Cod«»8  Referred  to  thr  Physiciana'  Current  Procedural  TerminologY  Editorial  Panel 


Table  3 
Codes  Referred  to  the  PhysicianB'  Current  Procedural  Terminology  Editorial  Panel 


?J>T/HrP»S 

CiKl*    "  Description 


CIT/HCPCS 

Code  • 


De»crlptioo 


*JOO0 
I  10*  I 
11044 
1  1  ■>  I  ■^ 
1  l''!  1 
I  H"! 
1  )  )00 
14  100 
ISOOO 
ISlOl 
1  Sli  1 

1  S  i  'J  I 

is:  J 1 

15i41 

ISitl 

22210 
J  2  U  S 
2212^ 
22SS4 
23SS» 
22610 
22(12 
J  2  •  0  -1 
22«'U 
22tl2 
22140 

2  2  9  4.' 
2J»«S 
I  1  J  Ji) 

4  2  «  n  u 
40*00 

4  ■»  0  -■  0 

5  2  I  4  i 
'.  ISOI 
s  l»2  0 

5  K.4  ) 
'.  4  1  J  "I 
S»  100 
iHO-- 
^MO'. 

6  '21' 

»  «  n  2  s 
■»  m^' 

■>  ,.  2  3  ■- 
■»  2  2  2  ► 
■1  2  2  »  ' 
^  I  s  2  i 
I*  :\  . 


>  ">  J  c 
•  ■SO' 
)  ■S2y 
I  ■  .2 

1  »  2  1  « 


v'le*nJllrK|    of     t  iMsue  '(mi«c  le 
Ci»«n«ltiq    t  l»»ii*/"n»cle,' txxie 
Scriplrxj    of     1    S    n^IlM 
9f  I  »p  I  rx^    of    add  1 1  inna  1    ruil  1  ■ 
ReaKtvc    tl»»ur    e«p«iKl<?r'm 
Repcii:    of    xound   or    l»i«ion 
Skill    ris»u«    r»«ri«r>q«r«rnt 
Skill    ^r«tt    ptocedur* 
Skill    apllt    graft    pri>r«dLir» 
Skill    spilt    qiaft    pro<-«dut« 
Skin    full    graft    procetlure 
«►  in    full    graft    proc<?dure 
Skin    full    graft     prtxredvim 
Skin    full    graft    proce'lure 
Murnvaacular    flap    giaft 
R«vtalon    of    n«ck    aplrir 
Trrat     sp  in»'     frjctutr 
Rrpjir    thorax    apine    tiacture 
Meek    apiiie    t  la  Dn 
Uijatiar     apiiie    fuaion 
Tllvji  aj<     ftp  in*     fuBiv>n 
Lui«t>ai     apir.e    tsiauii 
niaion    of    Bpiiwr 
ruaiofi    of    apin« 
F\ia  I   'n    of    »p  1  n« 
In-trrf     apine    fi«.ition    device 
:noert     apine    fixation    Jevire 
lii«ert     apuie    fixation   devlre 
txploiation    of    amuaea 
ICx,.lae    noae    -hioat     leaior 
reatiurtion,     anal    l«alo*ii»j 
t'rjin    alxltjfii  i  na  i    ab»<  eaa 
■yat   ^eoi -i  y    *'*<*    treatawnt 
!>'.  lar."    ;irethr*    atrlctura 
lolaie    ui«.thra    atrlctur* 
Meii.»ve    bladder    retentUip 
81  >pav       '     t>eni« 
Peivin     l.ipatoacopy       tlA 
t^lvir     laparoa.,  opy,     hlopny 
Reaiijve    eye    at'aoh.    inplan' 
freatmriit      it     i  r  '  l  na  I     Irai   ki 
Kicpl   >ie    teat     Ivict     nyale* 
Heart     t  .net  ion         add    on' 
Spev  la.     rye    fxaM,      initial 
Sp«*^  lai    rye    exam      aubae^iieut 
»^.fir  *\ri  .  *M  .«C(  'py  '  dynaaKTinet  i  y 
K.ect !■ phva loioqy    evaluation 
V  1  r  a  :       apao  1 1  v    r  t-at 
wua^  le    feat       one    fiber 
Wj-    f  •!*•    \*  ■     I  e  lease 
Revj  I    ■!■<*  :     «»an  1  pij  i.»t  lofi 
^'^iPP  le-^^'iO  a  .     laaii  .^ilAtiona 
>U  I  :K,t  H     t  I    I  L  ri  IfXJ 

Supt  ie-w   !t .»  1     tia,:lloi| 
^'I  W  tir  t   i  o     t  r  1  1  n  1  r>( 

;up^  iewe.it  a  I    r  twining 
Ho«p  1  r  4  4      liarhjligr     -lay 


99301  Nursing  facility  care 

99303  Nuraing  facility  care 

99303  llur*ii>9  facility  care 

99311  Nursing  facility  care.subseq 

99312  Nursing  facility  care.subseq 

99313  Nursing  facility  care,  subseq 


*  All  CPT  codes  and  descriptors  copyright  1995  Americem  Medical  Association 


•  All  rpT  ro<\en   <\\\A   deBcriprora  copyright  199S  American  Medical  Association 


BtUMQ  CODE  41i0-0l-C 


UMI 


20044 


Federal  Re|^ster  /  Vol.  61.  No.  87  /  Friday.  May  3.  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  87  /  Friday.  May  3,  1996  /  Notices 


20045 


The  Anufrititn  .\(  ademv  of  I'edi.ifrit  s 
^utjinitt^'d  J  piiblK.  lomiuent  rwjtiesliiiK 
thai  480  CW  cudfs  (•  ich  he  dividinl  into 
-wfvt-ral  (  (k1«s  for  iliffertnt  ■\\^v  i  ntej^ones 
aiul  ihout  JO  iit*\v  I  (HJHs  bf  .idded  for 
pediatrii  st>rvu:f>  th.it  .in-  not  i.iirreiillv 
described  in  CPf    It)  fiddrt'ss  Ihwse 
issues  rt  Podialrics  (ointnitleti. 
I  oinjjrisf d  of  Rl '( .  hummImts  <iiid  two 
inemfwrs  ot  tlu'  (.I'T  Fditorial  I'aiu-I. 
wa.N  formmi.  Ifiis  i  omrnitlv^t)  h.is  in  iile 
several  rtu  onirnHmliitnons  to  Iho 
Aiii»>ri(.iii  .\...i(l»'mv  of  P«dmtri(  s  about 
flow  III  handle  the  issues  rinsed  in  its 
c:oinmPnts. 

The  Rl  'C:  refernil  h=i  » tnles  to  tlie  CUT 
hditonal  Faii»'l  to  f)e  (  unsi(!»Tmi  for 
(  ofiiiig  (dances  fn-fure  hirther  review  hv 
thu  Rl  (..  These  i.iHles  irn  in»  hided  in 
the  Addendum  "Cmli's  SubjtHJ  to 
Comment 

7  Pot>'ntially  Ovhp  ;dned  .S<Tvices 

Cntnivfnt  Hi !(..'  Fvtjluntion/ 
Bt'tiHn:iifitdati<>n  Betaust)  specialty 
sfMietii  s  wouM  t>e  hli"!\  to  ident'fv  the 
most  mif.ortaiit  umleiv  dued  servues 
during  the  [inbhi.  (.(iminHiit  period  for 
th«  ne<.emlw!r  H.  11M4  finnl  nile  (i»»  FR 
S  <41l);,  several  ^rouji ..  iiiiiudiim  tfie 
Fhvsinan  Pavnient  Ke\,  unv 
Commission,  undersj.orwd  the  need  In 
identity  pottnliallv  overvalued  stirviros. 
The  Ri  ("  an<l  HCFA  ^>.!rfo^•ned  four 
i:oinplemenlar\  an.ilvs»?s  to  identify 
potentially  lnl^vallled  servues.  li<is«(d 
primarily  on  rtn  ent  Medu;ar»i  claims 
d.ita    riiest!  .inaly>»-s  art)  discussed 
below 

HCI'.V  provided  data  en  UVF1 ;  T  and 
ofhttr  characteristics  of  services  to 
tuirner  medu  al  dire<  tors  to  use  in  a 
systematu  analysis  to  identify 
misvaliied  servn  es.  As  a  resu't  of  this 
revi'-v^.  H(  F.\  referred  tlHJ  potemially 
misvalued  i.odes  to  ilie  Rl'C  Those 
codes  ar»'  iiu  ludeti  in  T.ible  1  of  thi^ 
notice 

The  RLJC  analyzeii  trends  in  the 
frcqi:en(  y  .ind  site-of  service  for 
servK  es  tunusheti  Irt'twe^'ii  l')<).i  and 
1<)<14    It  identified  servic  es  for  whu  h  the 
fre<|iu;ncy  increaseti  f>v  dn  averane  of 
more  than  25  percent  per  year,  the 
percenlatie  of  times  tlie  servic  e  was 
furnished  in  an  inpatient  settinn 
de<:reased  by  more  than  S  penent  per 
year,  anil  then>  wer*«  more  tlian  1, ()()() 
Medicare  i  laims  for  the  servu  e  in  I  Wli 
am!  1W4 

The  RI'C  lielievetl  that  the 
combination  of  a  hi^h  rate  of  iiu  reas«!  in 
annu.d  frwt|uencv  '  omlnned  with  a  shift 
from  inpatient  to  outpatient  site  ot- 
service  cotiUl  fni  .in  iiuiu.ator  that  tfie 
services  were  heconnn^  mop'  (  omnionly 
furnished  and  that  d'e  work  involved 
each  time  the  serv.  •<  •■  was  performed 


may  be  less  than  the  current  woric  RVlIs 
imply 

The  Rllf:  also  conducted  an  analysis 
of  IWFHT,  .'ilfhouKh  the  analysis 
differed  somewhat  from  the  FICFA 
analysis  The  RUC  divided  the  codes 
into  clinu  al  groupin>{s  and  cidculated 
the  mean  IWPUT  for  each  group  The 
RUC  identified  individual  services  as 
Iwin^  potentially  overvalued  if  they  had 
an  IWPirr  more  than  :i  standard 
deviations  above  the  mean  for  the 
^roiip 

Finally,  the  Rl'C:  identified  a  number 
of  (.odes  for  whu.h  the  final  Harvard 
work  RVUs  nrv  significantly  lower  than 
the  1 W5  Me<li«  are  work  RVUs  This 
r»^latioiiship  sugjjested  tha'  the  .Medicare 
work  R\'l's  are  too  high. 

.After  eliminating  from  thes<^  three 
i;ategories  those  co«les  that  were  already 
ini:lude<l  m  the  5-year  review  be<.ausc  of 
the  (  ommcnt  process,  the  Rl'C  asked  us 
if  3i  of  these  potential!)  overvalued 
codes  (  ould  tje  included  in  the  5-yoar 
review   Sin<:e  the  codes  were  not 
identified  until  June  1995.  the  RUC  also 
ciskeii  if  it  ( f)uld  lake  more  time,  it 
iie<  essary.  tinAJinplcte  review  (d  these 
I  odes  We  agreed  to  add  the  codes  and 
to  dlow  more  time  for  review    We  have 
noted  these  13  t  odes  in  1  able  1  of  thi' 
noli'.e 

The  Rli(,  dis-seminated  the  list  to  all 
the  spei.inlty  soc  ieties  on  its  Advisory 
(Aimmittt-*'  and,  as  with  the  codes 
identified  through  the  comment  process, 
asked  them  to  indu.ate  whether  they 
wished  to  be  involved  in  developinjj  the 
primary  re<:ommendation  to  the  RUC  for 
each  code.  The  RUC  asked  the  spe<:ialty 
so<;iolies  that  responded  affirmatively  to 
take  one  of  the  following  four  actions; 

•  Ro<:ommend  lower  work  RVUs  for 
the  code 

•  LhMnonslrnte.  if  the  code  was 
identified  by  the  RUC's  analysis  of  the 
Harvard  data,  that  it  is  appropriate  that 
the  service  have  a  higher  IWPUT  than 
other  clinically  related  codes  or  that  the 
( iirrent  Medicare  work  RVUs  are  more 
appropriate  than  the  Harvard  work 
RVUs 

•  Demonstrate,  if  the  code  was 
identified  by  the  AMA  trends  analysis, 
that  the  st^rvice  work  has  not  decreased 
(jver  time. 

•  .Show  why  the  code  was  identified 

for  review  in  error 

The  fiill  RUC.  not  one  of  the  RUC 
workgroups,  conduc  ted  the  primary 
review  of  most  of  these  services.  For  10 
of  the  3.1  codes,  the  specially  societies 
recommended  that  the  work  RVUs  he 
reduced,  md  the  RUC  <  oncun^tl  with 
these  n  •  ummendations.  Five  of  them 
were  founii  to  have  been  identified  in 
error  be<  ause  of  problems  in  the 
Medii  an>  Pari  H  data  or  becxjuso 


previous  coding  changes  were 
responsible  for  the  trend  changes.  The 
RUC  reviewed  an  additional  17  services 
and  recommended  that  the  current  work 
RVUs  be  maintained.  We  did  not  receive 
RUC  re<:ommendations  for  the  6 
remaining  codes.  One  code,  CRT  code 
67210.  was  sent  to  the  CPT  Editorial 
Panel  for  clarification.  The  RUC  has  not 
completed  its  consideration  of  the  other 
5  codes 

HCFA  Derision:  We  agree  with  all  but 
one  of  the  RUC  recommendations.  For 
CPT  codes  2H010.  33970.  67210.  77420, 
77425.  and  77430,  we  are  proposing  to 
maintain  the  current  work  RVUs 
because  we  have  no  RUC 
recommendations  or  additional 
evidence  to  assist  us  in  revising  the 
values. 

CPT  codf  37201  ITransratheter 
thempv,  infusion  for  thrombolysis  other 
thnn  coronary]. 

The  »;urrent  work  RVUs  are  7.25  The 
RUC  agreed  with  the  Society  for 
Cjirdiovascular  and  Interventional 
Radiology  that  the  frequency  of  claims 
for  this  code  is  growing  beruiuse 
thrombolytic  infusion  is  an  effective 
therapy  for  thrombo.sed  arteries  and 
grafts,  allowinjj  physicians  to  save 
patient  limbs.  The  seryice  is  still  a 
relatively  new  t«;hnology  and  the  RUC 
believed  that  it  is  appropriately  valued. 

Unlike  CPr  code  34111  (Rernoval  of 
arm  artpry  clot),  a  similar  open 
protedure  with  a  90-day  global  period. 
CPT  code  37201  is  billed  with  an 
evaluation  and  management  code  and  a 
supervision  and  interpretation  code. 
Therefore,  we  believe  that  the  work 
RVUs  for  CVT  code  37201  should 
approximate  the  work  RVUs  for  CPT 
code  34111  (7.18)  minus  the  work  RVUs 
for  a  level-two  subsequent  hospital  visit 
(0.88)  and  the  work  RVUs  for  the 
radiological  supervision  and 
interpretation.  CPT  code  75894  (1.31). 
We  are  proposing  5  00  work  RVUs  for 
CPT  code  37201. 

D.  Other  Issues 

1.  Budget  Neutrality 

In  conjunction  with  our  review  of 
proposed  changes  to  the  work  RVUs,  we 
reexamined  our  method  for  making  the 
required  budget  neutrality  adjustments. 
Past  adjustments  were  made  across-the- 
board,  either  on  all  RVUs  or,  beginning 
in  1996,  on  the  conversion  factors. 
Because  this  is  a  5-year  review  of  work 
RVUs,  we  believe  the  budget  neutrality 
adjustment  should  be  made  only  on  the 
work  RVUs. 

Many  services  on  the  physician  fee 
schedule  have  no  work  RVUs  assigned 
to  them.  Services  with  no  work  RVUs 
were  not  subject  to  this  5-year  review. 


If  we  made  the  budget  neutrality 
adjustment  either  on  all  RVUs  or  on  the 
conversion  factors,  those  services  would 
be  negatively  affected  by  a  process  that 
did  not  consider  those  codes.  Other 
serv  ices  that  would  be  adversely 
affected  by  an  across-the-board 
approach  to  budget  neutrality  are  those 
with  a  practice  expense  percentage  of 
total  RVUs  that  is  greater  than  the 
average  practice  expense  percentage  for 
the  physician  fee  schedule. 

Next  year  we  will  propose  new 
resource-based  RVUs  to  capture  the 
practice  expenses  associated  with  each 
CPT  and  alphanumeric  HCPCS  code  on 
the  physician  fee  schedule.  We  expect 
to  make  a  budget  neutrality  adjustment 
as  a  result  of  this  change.  At  that  time, 
we  plan  to  make  the  adjustment  across 
the  practice  expense  RVUs.  Making  the 
budget  neutrality  adjustment  only 
across  the  type  of  RVUs  affected 
maintains  the  integrity  of  the  different 
pools  for  work,  practice  expense,  and 
malpractice  expense. 

Therefore,  we  propose  a  budget 
neutrality  adjustment  resulting  from  the 
5-year  review  of  work  RVUs  on  work 
RVUs  only.  This  proposal  is  consistent 
with  the  Physician  Payment  Review 
Commission's  recommendation  in  its 
1996  Annual  Report  to  Congress  that 
"Implementation  of  any  changes  to 
work  relative  values  as  a  resuh  of  the 
current  five-year  review  should  be 
budget  neutral  with  respect  to  work 
values  and  should  not  affect  practice 
expense  and  malpractice  expense 
relative  values." 

Based  on  our  proposed  work  RVUs. 
the  necessary  budget  neutrality 
adjustment  across  the  work  RVUs  is  a 
decrease  of  7.63  percent.  This 
percentage  is  subject  to  change 
depending  on  refinements  made  in 
response  to  the  comments.  Because  this 
adjustment  would  be  on  only  the  work 
RVUs,  it  does  not  directly  correspond  to 
the  impact  on  payments.  The  total 
impact  of  this  adjustment  will  also  be 
somewhat  mitigated  by  the  anticipated 
updates  to  the  conversion  factors  for 
1997.  For  a  discussion  of  the  impact  on 
Medicare  payments,  refer  to  section  V.B. 
To  make  the  adjustment,  we  plan  to 
rescale  across  the  work  RVUs.  However, 
in  recognition  that  changing  RVUs 
causes  some  administrative  burdens  for 
other  payers,  we  will  consider 
developing  a  new  budget  neutrality 
adjuster  that  will  be  applied  only  to  the 
work  RVUs  if  we  receive  comments 
requesting  that  we  do  so.  In  this  case, 
the  payment  formula  would  be 
calculated  as  follows:  [(work  RVU) 
(work  adjuster)  (work  geographic 
practice  cost  index)  +  (practice  expense 
RVU)  (practice  expense  geographic 


practice  cost  index)  +  (malpractice  RVU) 
(malpractice  geographic  practice  cost 
index)]  x  conversion  factor.  From  year 
to  year  this  new  adjuster  would  reflect 
the  cumulative  adjustment  needed  to 
maintain  work  budget  neutrality. 

We  will  continue  to  make  any  budget 
neutrality  adjustment  due  to  policy 
changes  on  the  conversion  factors  and 
not  on  the  RVUs.  Under  our  proposal, 
only  adjustments  resulting  from  RVU 
changes  will  be  made  on  the  appropriate 
pool  of  RVUs  (for  example,  work, 
practice  expense,  or  malpractice 
expense). 

2.  Calculation  of  Practice  Expense  and 
Malpractice  Expense  Relative  Value 
Units 

As  we  noted  in  our  December  8, 1994 
final  rule,  practice  expense  and 
malpractice  expanse  RVUs  were  not 
subject  to  comment  and  will  not  be 
recalculated  as  a  part  of  the  5-year 
review  of  work  RVUs  (59  FR  63454). 
Section  1848(c)(2)  of  the  Act  requires 
that  the  practice  expense  and 
malpractice  expense  RVUs  be  calculated 
based  upon  1991  allowed  charges  and 
practice  expense  and  malpractice 
expense  shares  for  the  specialties  that 
furnish  the  services.  When  we 
calculated  the  practice  expense  and 
malpractice  expense  RVUs.  we  aged 
1989  actual  charges  forward  to 
approximate  1991  actual  charges,  and 
we  used  the  specialty  practice  shares 
from  the  AMA's  Socioeconomic  Survey 
of  practice  expenses  by  specialty. 

In  addition,  as  we  mentioned  in  our 
December  8, 1995  final  rule,  we  are 
presently  developing  a  methodology  for 
a  resource-based  system  for  practice 
expense  RVUs  for  each  physician 
service  (60  FR  63169).  We  expect  to 
publish  a  proposed  rule  in  the  spring  of 
1997  and  will  implement  the  resource- 
based  practice  expense  RVUs  beginning 
January  1. 1998. 

3.  Impact  of  Work  Relative  Value  Unit 
Changes  for  Evaluation  and 
Management  Services  on  Work  Relative 
Value  Units  for  Global  Surgical  Services 

In  the  November  25, 1992  final  notice 
for  the  1993  physician  fee  schedule,  we 
increased  the  RVUs  for  some  evaluation 
and  management  services.  At  the  time, 
we  stated,  "Because  we  have  not 
increased  the  RVUs  for  the  lower  level 
codes,  we  do  not  believe  it  would  be 
necessary  or  appropriate  to  revise  the 
work  RVUs  of  any  surgical  procedures 
resulting  from  our  refinement  of  the 
evaluation  and  management  services." 
(57  FR  55951)  We  based  this  decision  on 
evidence  from  the  Harvard  study  that 
indicates  that  the  evaluation  and 
management  services  included  in  the 


global  surgical  packages  are  typically 
comparable  to  lower  level  visits. 

Based  on  data  from  the  5-year  review 
of  work  RVUs,  we  are  proposing  to 
increase  most  of  the  work  RVUs  for 
evaluation  and  management  services, 
including  those  for  lower  level 
established  patient  visits.  Our  reasons 
for  increasing  these  work  RVUs  suggest 
that  making  corresponding  across-the- 
board  increases  to  the  work  RVUs  for  all 
global  surgical  packages  may  be 
inappropriate.  To  the  extent  that 
evaluation  and  management  services 
have  been  undervalued  relative  to 
procedural  services,  it  can  be  inferred 
that  we  should  not  increase  the 
procedural  services  simply  because  we 
increased  the  work  RVUs  for  the 
evaluation  and  management  services.  In 
many  cases  the  work  RVUs  for  global 
services  have  been  reviewed,  either  as 
part  of  the  5-year  review  or  for  new  and 
revised  codes,  and  significant 
aberrations  of  the  work  in  the 
postoperative  oflice  visits  have  not  been 
obvious.  The  assumption  that  work 
RVUs  for  evaluation  ?nd  management 
services  are  directly  related  to  global 
surgical  services  has  not  been  validated. 

We  also  revised  the  work  RVUs  for 
the  evaluation  and  management  services 
in  recognition  of  the  increase  in 
preservice  and  postservice  work.  Many 
of  the  items  included  in  preservice  and 
postservice  work  are  not  of  equal 
magnitude  when  considering 
preoperative  and  f>ostoperative  visits. 
We  believe  that  the  preservice  and 
postservice  work  associated  with 
postoperative  visits  has  not  changed. 
The  arguments  about  increased  case 
management,  telephone  calls,  and 
documentation  that  supported  changes 
for  evaluation  and  management  services 
may  not  hold  true  for  visits  in  a  global 
surgical  period  where  many  elements 
may  be  duplicative.  For  example,  the 
documentation  requirements  are  much 
lower  for  a  surgical  follow-up  visit  than 
for  an  established  patient  office  visit 
because  individual  claims  subject  to 
audit  are  not  being  submitted.  The  visits 
also  all  fall  within  a  defined  time  limit 
(that  is,  0. 10,  or  90  days).  Regular  office 
visits  are  not  so  predictable,  increasing 
the  time  that  the  postservice  work  may 
cover. 

When  we  originally  valued  most  of 
the  global  surgical  packages,  we  did  not 
use  a  discreet  building  block  approach. 
We  acknowledged  the  need  to 
incorporate  evaluation  and  management 
equivalents  but  did  not  use  specific 
evaluation  and  management  services  as 
described  by  CPT.  For  all  these  reasons, 
we  believe  that  the  global  surgical 
packages  should  be  valued  solely  on 
their  own  merit  rather  than  in 
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UMI 


I onnwtioti  with  th"  evnluiition  iiiici 
m(lna^Hrl\eIlt  s«tvii  us 

VVn  filil  iiol  [>>(  BivH  (.oiiuiumts  that 
■iiixxustml  we  riiak»)  {  han^vs  to  the  work 
KVUs  assinnotl  to  i'VY  (  (kIi's  with  global 
periods  to  rtinw  t  (  haiix«s  in  the  work 
KVL's  for  the  nviilufitioii  ciiul 
niancixernent  servu.es  We  did  reoHive 
(  onimonts  to  review  m<inv  pr(x:e»lure 
( odt's  h»H  aiisf  of  (  han^es  in  ttxihiioloxv. 
work,  skill.  nl(    Uidiko  thu  comment.s 
rt'narding  ihti  netni  to  rvvicw  the 
evaluation  and  management  services, 
the  ( (iminents  on  snrxical  ctxles  did  not 
(list  iiss  any  change  in  the  post.servu.e 
work  ns-sociated  with  the  postoperative 
visits.  Additionally,  the  RUC]  did  not 
evprwss  an  opinion  on  this  issue 

i.iven  a  lack  of  evidence  that  the 
prwservKH  and  postservice  work 
asso<.iated  with  surxical  prot:edures  has 
changed,  we  are  not  adjusting  the  work 
RVlls  of  service.s  with  a  global  period 
We  have  no  plans  to  adjust  the  global 
surgical  packages  as  a  result  of  our 
increases  to  the  evaluation  and 
management  services.  If  the  physician 
community,  through  the  RUC;,  makes  a 
re<.ommendation  to  us  on  this  issue,  we 
will  c:onsider  reviewing  our  current 
policy  However,  until  we  receive 
compelling  evideni.e  to  make 
adjustments  to  the  global  surgii:ai 
packages,  we  will  make  no  across-the- 
board  adjustments  outside  of  our  regular 
review  of  work  RVUs 

4.  Future  Review 

Since  the  physic:ian  fee  schedule  was 
implemented  in  1992  we  have 
undertaken  significant  annual  revisions 
to  the  work  RVUs  for  large  numbers  of 
codes,  and  with  the  publication  of  a 
final  rule  later  this  year  we  will  have 
completed  the  first  5-vear  review.  We 
believe  that  through  these  extensive 
efforts  the  work  RVUs  are  now  largely 
correct.  We  believe  that  a  significant 
case  would  need  to  be  made  to  change 
the  work  RVUs  for  the  overwhelming 
bulk  of  procedures. 

For  the  future,  wu  are  considering 
periodic  review  of  the  physician  fee 
schedule  as  necessary   However,  there 
are  several  categories  of  codes  and 
issues  for  which  we  have  tentative  plans 
to  review  prior  to  the  next  5-year 
review:  Services  that  typically  require 
reporting  more  than  one  code  to 
describe  the  service  corref;tly;  the 
relationship  of  physician  work  between 
analogous  open  and  closed  procedures; 
radiation  oncology;  and  rank  order 
anomalies  within  families. 

5.  Nature  and  Format  of  Comments  on 
Work  Relative  Value  Units 

We  will  accept  comments  on  the 
proposed  work  RVUs  for  the  codes 


identified  in  the  Addendum  of  this 
noti(  o  We  will  also  accept  comments 
on  the  anesthesia  codes.  Comments 
should  discuss  how  the  work  associated 
with  a  given  CPT/HCPCS  code  is 
analogous  to  the  work  in  other  services 
or  dis<:uss  the  rationale  for  disagreeing 
with  the  RUC  recommendation.  We  are 
esp«<:iallv  interested  in  infonnation  or 
arguments  that  were  not  presented  in 
earlier  comments 

III.  Collection  of  Inforniation 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
bv  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  199.'5  (44 
use  3501  et  seq). 

IV.  Response  to  Conunents 

B«H;au.se  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Analysis 

A  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  we  prepare  a  regulatory  Hexibility 
analysis  unless  the  Secxetai7  certifies 
that  a  li'e  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  Regulatory  Flexibility  Act,  all 
physicians  are  considered  to  be  small 
entities. 

Although  the  changes  included  in  this 
proposed  notice  are  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
we  are  preparing  a  voluntary  regulatory 
flexibility  analysis.  The  provisions  of 
this  proposed  notice  would  have 
varying  effects  on  the  distribution  of 
Medicare  physician  payments  across 
specialties.  We  anticipate  that  virtually 
all  of  the  approximately  500,000 
physicians  who  furnish  covered  services 
to  Medicare  beneficiaries  would  be 
affec:ted  by  one  or  more  provisions  of 
this  notice.  In  addition,  physicians  who 
are  paid  by  private  insurers  for  non- 
Medicare  services  would  be  affected  to 
the  extent  that  they  are  paid  by  private 
insurers  that  choose  to  use  the  RVUs. 


However,  with  few  exceptions,  we 
expect  that  the  impact  on  individual 
medical  practitioners  would  be  limited. 

H  Effects  on  Physician  Payments 

1  Impact  Estimation  Methodology 

Physician  fee  schedule  impacts  were 
estimated  by  comparing  predicted 
physician  payments  under  a 
continuation  of  the  current  work  RVUs 
to  the  estimated  payments  under  the 
proposed  work  RVUs  resulting  from  the 
5  year  review.  The  impact  analysis  does 
not  incorporate  assumptions  about 
volume  and  intensity  responses. 

2.  Overall  Fee  Schedule  Impact 

Because  the  proposed  work  RVUs 
cause  an  increase  in  total  estimated 
payments  under  the  physician  fee 
schedule,  we  must  reduce  payments  in 
order  to  maintain  budget  neutrality  as 
required  by  section  1848(c)(2)(B)(ii)(Il) 
of  the  Act.  As  we  discussed  in  section 
II.D.l.  of  this  notice,  we  are  proposing 
to  make  the  budget  neutrality 
adjustment  on  the  physician  work 
component  on  the  physician  fee 
schedule.  In  the  discussion  below  of 
differential  impacts  by  sp>eciahy,  we 
have  incorporated  this  projected 
downward  adjustment  of  7.63  percent. 

3.  Specialty  Level  Effect 

Table  4,  "Five- Year  Review  Impact  on 
Medicare  Payments  by  Specialty," 
shows  the  estimated  percentage  change 
in  Medicare  physician  payment  from 
the  current  work  RVUs  to  the  proposed 
work  RVUs  by  specialty.  The  specialties 
are  ranked  according  to  the  impact  of 
the  work  RVU  change  on  Medicare 
payments.  The  magnitude  of  the  impact 
depends  on  the  mix  of  services  the 
specialty  provides.  In  general,  because 
of  the  proposed  changes  to  the 
evaluation  and  management  services, 
those  specialties  that  account  for  more 
visits  and  fewer  procedures  are 
expected  to  experience  larger  increases 
in  Medicare  payments  than 
procedurally  oriented  specialties, 
including  surgical  specialties. 

Because  the  budget  neutrality 
adjustment  reduces  payments  for 
services  with  work  RVUs  which  did  not 
experience  any  change  as  a  result  of  the 
5-year  review,  sp>ecialties  that  primarily 
perform  these  services  will  experience  a 
negative  impact.  For  example,  although 
the  one  code  that  chiropractors  can  bill 
under  Medicare,  HCPCS  code  A2000, 
was  unchanged,  chiropractors  are 
expected  to  experience  a  4.4  percent 
decrease  in  Medicare  payments.  This 
decrease  is  less  than  the  budget 
neutrality  adjustment  of  7.63  percent 
because  only  60  percent  of  payments  for 


HCPCS  code  A2000  are  attributable  to 
the  work  RVUs.  The  rest  of  the 
payments  are  attributable  to  the  practice 
expense  and  malpractice  expense  RVUs 
which  were  unaffected  by  the  budget 
neutrality  adjustment.  The  total  impact 
of  the  budget  neutrality  adjustment  will 
be  somewhat  mitigated  by  the 
anticipated  updates  to  the  conversion 
factors  for  1997. 

Table  4.— Five-Year  Review  Impact 
ON  Medicare  Payments  by  Spe- 
cialty 


Specialty 


Family  Practice  

Internal  Medicine  

Hematology  Oncokjgy 
Emergency  Medicine  .. 

Pulmonary  

General  Practice  

Rheumatology 

All  Ottier  Ptiysicians  ... 

Neurology 

OtJStetrics/Gynecology 

Clinics  

Cardiology 

Otolaryngology 

Vascular  Surgery  

Gastroenterology  

Neurosurgery  

Nephrology 

General  Surgery  

Orthopedic  Surgery 

Suppliers  

Urology 

Oral  Surgery  

Thoracic  Surgery  

Plastic  Surgery 

Psychiatry  

Cardiac  Surgery  

Radiology 

Podiatry 


Impact  ot 

work 

RVU 
change 
(percent) 


4.6 

4.2 

.3.9 

3.7 

3.6 

3.5 

3.4 

2.9 

2.6 

2.0 

1.2 

1.1 

0.9 

0.5 

0.2 

0.2 

-0.4 

-0.8 

-1.5 

-1.6 

-1.6 

-1.8 

-1.8 

-2.0 

-2.2 

-2.4 

-2.6 

-2.6 


Table  4.— Five-Year  Review  Impact 
ON  Medicare  Payments  by  Spe- 
cialty—Continued 


Specialty 


Raoiation  Oncology  

Ophthalmology 

Nonphyskrian  Practitioners 

Pathology 

Optometrist  

Chiropractor  

Anesthesiology 

Dermatology 

All  Physician  Specialties  .... 


Impact  of 

worV 

RVU 
change 
(percent) 


-3.1 
-3.8 
-4.1 
-4.2 
-4.5 
-4.6 
-4.7 
-6.2 
0.0 


C.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  Regulatory 
Flexibility  Act.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  proposed  notice  would  have 
little  direct  effect  on  payments  to  rural 
hospitals  since  this  notice  would  change 
only  payments  made  to  physicians  and 
certain  other  practitioners  under  Part  B 
of  the  Medicare  program  and  would  not 
change  payments  to  hospitals  under  Part 
A.  We  do  not  believe  the  changes  would 
have  a  major,  indirect  effect  on  rural 
hospitals. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 


since  we  have  determined,  and  the 
Secretary  certifies,  that  this  notice 
would  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1848(c)  of  the  Social 
Security  Act  (42  U.S.C.  1395w-4lc.)) 
(Catalog  of  Federal  Domestic  Assistanc-p 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated;  April  26,  1996. 
Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  April  26,  1996. 
Donna  E,  Shalala, 
Secretory. 

Addendum — Codes  Subfect  to  Comment 

This  addendum  lists  the  codes 
reviewed  during  the  5-year  review.  This 
addendum  includes  the  following 
information: 

•  CPT/HCPCS  (HCFA  Common 
Procedure  Coding  System)  code  This  is 
the  CPT  or  alphanumeric  HCPCS  code 
for  a  service. 

•  Modifier.  A  modifier  -26  is  shown  if 
the  work  RVUs  represent  the 
professional  component  of  the  service 

•  Description  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  Proposed  work  RVUs.  This  column 
contains  the  proposed  RVUs  for 
physician  work.  The  work  RVUs  shown 
have  not  been  adjusted  for  budget 
neutrality. 

BILLMG  CODE  4iaMI1-P 
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Ctnr/Hcpcs 
Co<w  » 

AJOOO 
MOlOl 
10040 
100«1 
10080 
10140 
11000 
11001 
11041 
11044 
lllOl 
11300 
11301 
11302 
11303 
11305 
11306 
11307 
11308 
11310 
11311 
11313 
11313 
11441 
11710 

inii 

11731 
11732 
1  1750 
11752 
117«2 
11901 
11960 
11971 
13131 
13132 
131S0 
13151 
13160 
13300 
14300 
15000 
15101 
15121 
15201 
15231 
15241 
15261 
1S570 
15S72 
15574 
15576 
15580 
15732 
15736 
15738 
15755 
15958 


Codes  Subject  to  Cooraent 


Mod  Description 


Propoa*d 
RVUa 


Chiropractor  Banlp  of  spine 
Cutting  or  reaoval  of  corns 
Acne  •ur9cry 
Dr«ins9«  of  skin  abscess 
Drainage  of  pilonidal  cyst 
Drainage  of  heaatoaa/f luid 
Surgical  cleansing  of  skin 
Additional  cleansing  cf  skin 
Cleansing  of  tissue/auscle 
Cleansing  tisaue/miscle/bone 
Biopsy,  each  added  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  akin  lesion 
Shave  skin  lesion 
Shave  akin  lesion 
Shave  skin  lesion 
Shave  skin  lesloo 
Shave  skin  lesion 
Removal  of  skin  lesion 
Scraping  of  1-5  nails 
Scraping  of  additional  nails 
Reaoval  of  second  nail  plate 
Reaove  additional  nail  plate 
Reaoval  of  nail  bed 
Reaove  nail  bed/finger  tip 
Reconstruction  of  nail  bed 
Added  skin  lesion  Injections 
Insert  tissue  expander (s) 
Reaove  tissue  expander (s) 
Repair  of  wound  or  lesion 
Repair  of  aound  or  lesion 
Repair  of  wound  or  lesion 
Repair  of  wound  or  lesion 
Late  closure  of  wound 
Repair  of  wound  or  lesion 
Skin  tissue  rearrangeasnt 
Skin  graft  procedure 
Skin  split  graft  procedure 
Skin  spilt  graft  procedure 
Skin  full  graft  procedure 
Skin  full  graft  procedure 
Skin  full  graft  procedure 
Skin  full  graft  procedure 
Pora  skin  pedicle  flap 
Pora  skin  padlcle  flap 
rora  skin  padlcle  flap 
Pora  skin  padlcle  flap 
Attach  skin  pedicls  graft 
Nuscla-skin  9ra(t,  bead/neck 
Nuscle-skln  graft,  sra 
Muscls-skln  graft,  leg 
Nlcrovssculaz  flap  graft 
Reaova  thigh  pressure  sore 


0.45 
0.37 
O.M 

a.M 

t.U 
1.4* 
•.M 
•.M 

i.n- 
2.3a 

0.41 
O.Sl 

o.os 

l.M 
1.34 
0.<7 
O.M 
1.14 
1.41 
0.73 
1.0S 
1.30 
l.M 
l.M 
0.33 
O.M 
0.t7 
O.BT 
l.M 
3.17 
3.04 
0.00 
0.00 

i.n 

3.74 
S.7S 

i-H 

4.40 
O.tl 

5.11 
10.76 
1.9S 
1.73 
3. 07 
l.M 
1.10 
1.00 
3.33 
3.70 
l.M 
3.00 
4.37 
3.30 

16.  sa 

1S.3C 
16.53 
34.33 

13.  it 


CPT/HCPCS 
Code  * 


16000 
16035 
17000 
17001 
17002 
17106 
17107 
17108 
17304 
19120 
19140 
19160 
19180 
19318 
1932S 
193S0 
20225 
2101S 
2102S 
21030 
21031 
21032 
31041 
31110 
31125 
21150 
21188 
21194 
31243 
21270 
21330 
21330 
21338 
21339 
21435 
31453 
31462 
21485 
21610 
21930 
23849 
33855 
33900 
33222 
23395 
23430 
33466 
33473 
33615 
33803 
33920 
34363 
34435 
34546 
35065 
35107 
35115 
35430 
35446 


Codes  Subject  to  Comment 


Mod  Descrlptioo 


Initial  treataent  of  bum(a) 
Incision  of  bum  scab 
Destroy  benlgn/preaal  lesion 
Destruction  of  add'l  lesions 
Destruction  of  add'l  lesions 
Destruction  of  skin  leslcms 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Cheaoeurgery  of  skin  lesion 
Reaoval  of  breast  lesion 
Reaoval  of  breast  tissue 
Reaoval  of  breast  tissue 
Reaoval  of  breast 
Reduction  of  large  breast 
Enlarge  breast  with  iaplant 
Breast  reconstruction 
Bone  biopsy,  trocar/needle 
Resection  of  facial  tuaor 
Bxclsion  of  bone,  lower  jaw 
Reaoval  of  face  bone  lesion 
Reaove  exostosis,  aandible 
Reaove  exostosis,  aaxilla 
Reaoval  of  jaw  bone  lesion 
Interdental  fixation 
Augaentation  lower  jaw  bone 
Reconstruct  aldface,  lefort 
Reconstruction  of  aldface 
Reconstruct  lower  jaw  bone 
Reconstruction  of  jaw  joint 
Augaentation  cheek  bone 
Treataent  of  nose  fracture 
Repair  of  nose  fracture 
Repair  nasoethaold  fracture 
Repair  nasoethaold  fracture 
Repair  craniofacial  fracture 
Treat  lower  jaw  fracture 
Repair  lower  jaw  fracture 
Reset  dislocated  jaw 
Partial  reaoval  of  rib 
Reaove  lesion,  back  or  flank 
Reinsert  spinal  flxati(» 
Reaove  spine  fixation  device 
Reaove  abdoainal  wall  lesion 
Partial  reaoval  of  huaerus 
Muscle  transfer, sboulder/ara 
Repair  of  shoulder 
Repair  shoulder  capsule 
Reconstruct  shoulder  joint 
Repair  huaerus  fracture 
Pus ion  of  shoulder  joint 
Aaputation  at  shoulder  joint 
Replace  elbow  joint 
Repair  huaerus  with  graft 
Repair  huaerus  fracture 
Biopsy  foreara  soft  tissues 
Reanve  wrist  joint  cartilage 
Reaove  wrist/foreara  lesion 
Repair/graft  radius  k   ulna 
Mrist  replaceaent 


Propoaed 
RVDs 


0.89 
4.53 

0.36 
0.14 
0.14 
4.54 

9.06 

13.10 

7.60 

5.35 

4.85 

5.75 

8.09 

15.00 

8.05 

8.52 

1.87 

4.94 

5.03 

6.04 

3.14 

3    14 

6.04 

5    03 

6.22 

24.41 

21.47 

18.81 

18.98 

12.  10 

1.82 

5.03 

6.04 

7.56 

16.12 

5.18 

9.15 

3.73 

13.66 

4.82 

17.55 

14.11 

5    13 

22.78 

16.00 

12.60 

13.65 

16.09 

8.38 

15.62 

13.60 

17.66 

12.19 

14.66 

1.94 

S.89 

8.00 

15.34 

15.52 


All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association 
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CPT/HCPCS 
Co*    • 


25110 
2«010 
2«t33 
26)S« 

2C449 

2tit2 

2T001 
27001 
.2  700* 
27040 
2704» 
270S2 
2707« 
270»0 
27114 
271  J7 
2713t 
27146 
271<7 
271S1 
271SS 
27iai 
27227 
27228 
27259 
2726S 
27266 
27284 
27286 
27323 
27339 
27365 
27397 
27428 
27429 
27415 
27454 
27457 
27486 
27487 
27481 
27S06 
27511 
2  '536 
27550 
;7580 
2  7t07 
277  I J 
27  724 
2  ;  725 
277S9 
;7g27 
27828 
27870 
2  7894 


Codes  Subject  to  Coooment 


Nod  Description 


Repair  fraccur*  radi.ua/ulna 
Repair  wrist  bone  fracture 
Pualon/graft  of  wrist  joint 
0raina9«  of  fingar  ab«c«sa 
Releaaa  pa  la  contractur* 
Repair  finger/hand  tendon 
Release  pale  k   finder  tendon 
Release  foreans/hand  tendon 
Revise  knuckle  with  l^lant 
Dralnaqe  of  bone  lesion 
Incision  of  hip  tendon 
Incision  of  hip  tendon 
Incision  of  hip  tendons 
Biopsy  of  soft  tissues 
Reaove  tuaor,  hip/pelvis 
Biopsy  of  hip  joint 
Extensive  hip  surgery 
Reaoval  of  hip  prosthesis 
Revise  hip  joint  replaceaent 
Revise  hip  joint  replace<aent 
Revise  hip  joint  replaceaent 
Inclelon  of  hip  bone 
Revision  of  hip  bone 
Incision  of  hip  bones 
Revision  of  hlv  bones 
Repair  slipped  epipltyala 
Treat  hip  fracture (s) 
Treat  hip  fracture (a) 
Repair  of  hip  dislocation 
Treataant  of  hip  dislocation 
Treataent  of  hip  dislocation 
Fusion  of  hip  joint 
Pusion  of  hip  joint 
Biopsy  thigh  soft  tissues 
Reaove  tuaor,  thl9h/knee 
extensive  leg  surgery 
Transplants  of  thigh  tendons 
Reconstruction,  knee 
Reconstruction,  knee 
Incision  of  knee  joint 
Realic,niBent  of  thigh  booe 
Realignsxnt  of  knee 
Revise  knee  joint  replace 
Revise  knee  joint  replace 
Reacrval  of  knee  proathesis 
Repair  of  thigh  fracture 
Treataent  of  thigh  fracture 
Repair  of  knee  fracture 
Treat  knee  dislocation 
Fusion  of  knee 
Treat  lower  leq  bone  lesion 
Realignnent  of  lower  leg 
Repair/graft  of  tibia 
Repair  of  lower  leg 
Repair  of  tibia  fracture 
Treat  lower  leg  fracture 
Treat  lower  leg  fracture 
Pusion  of  ankle  joint 
Decompression  of  leg 


Propossd 
RVUs 


9.47 
7.81 


79 
49 
64 
OS 
45 
39 
57 


12.30 

6.50 

6  62 

9.00 

2.71 

12.52 

5.45 

20  23 

10.34 

27.00 

20.00 

21.00 

16.55 

19.70 

21.50 

23.62 

13  80 

22  .00 

25.59 

20.50 

4.74 

6.96 

15  62 
15.65 

2  23 
13.00 
15.00 
10.53 
13.28 
14.67 

8.74 

16  55 
12.60 
18  00 
24.00 
14.48 
15.  93 
16.78 
14.51 

5.53 
IS. 30 

7.05 
13.20 
13.88 
14.50 
12.60 
12.95 
15.12 
13.00 

9.13 


CPT/HCPCS 
Code  * 


28002 
3S010 

2soao 

38113 
28114 
28116 
28120 
28130 
28190 
28200 
28202 
28208 
28230 
38222 
28225 
28226 
28230 
28232 
28234 
28238 
28261 
28262 
28270 
28272 
28285 
28288 
28292 
28293 
28299 
28309 
28341 
28344 
28415 
28476 
28496 
28S31 
28576 
28615 
286?6 
28666 
28705 
2871S 
28730 
28735 
28737 
2t740 
287S0 
2B7SS 
28760 
39700 
39705 
29840 
29843 
29844 
29845 
2984S 
29847 
29848 
2987C 


Codes  Subject  to 


Mod  De»crlption 


Treataent  of  foot  Infection 
Incision  of  toe  tendon 
Reaoval  of  foot  leeion 
Part  reaoval  of  aetatersal 
Reaoval  of  aetetarMl  head* 
Revision  of  foot 
Part  resDval  of  ankle/heel 
Reaoval  of  ankle  booe 
Reaoval  of  foot  foreign  body 
Repair  of  foot  tendon 
Repair/graft  of  foot  tendon 
Repair  of  foot  tendon 
Release  of  foot  terdcn 
Release  of  foot  tendons 
Release  of  foot  tendon 
Release  of  foot  tendons 
Incision  of  foot  tendon (s) 
Incision  of  toe  tendon 
Incision  of  foot  tendon 
Revision  of  foot  tendon 
Revision  of  foot  tendon 
Revision  of  foot  and  ankle 
Release  of  foot  contracture 
Release  of  toe  joint,  each 
Repair  of  heasKrtoe 
Partial  reaoval  of  foot  bone 
Correction  of  bunion 
Correction  of  bunion 
Correction  of  bunion 
Incision  of  aetatarsals 
Resect  enlarged  toe 
Repair  extra  toe(s> 
Repair  of  heel  fracture 
Repair  aetatarsal  fracture 
Repair  big  toe  fracture 
Treat  sesaaoid  bene  fracture 
Treat  foot  dislocation 
Repair  foot  dislocation 
Treat  toe  dislocation 
Treat  toe  dlalocation 
Fusion  of  foot  bones 
Fusion  of  foot  bones 
Fusion  of  foot  bones 
Fusion  of  foot  bones 
Revision  of  foot  bones 
Fusion  of  foot  bones 
Fusion  of  big  toe  joint 
Fusion  of  big  toe  joint 
Fusion  of  big  toe  joint 
Reaoval/revision  of  cast 
Reaoival/revislon  of  cast 
Wrist  arthroscopy 
Nrist  arthroscopy/surgery 
Nrist  arthroscopy /surgery 
Nrist  arthroscopy/sur^ery 
Wrist  arthroecopy/surgery 
Wrist  arthroscopy/surgery 
Wrist  arthroscopy/surgery 
Knee  arthroscopy/surgery 


KVQs 


76 
97 
18 

23 
16 
00 
81 
33 


1.91 
4.45 

6.38 

4.11 
4.27 
S.36 

3.42 
4.37 
4.00 
3.26 
3.19 
7.27 

10.95 

15.00 
4.58 
3.67 
4.41 
4.33 
C.34 
8.25 
8.46 

12.00 
7.86 
3.89 

15.00 
3.15 


18 
01 
75 
99 
67 
56 


14.23 
13.18 
9.91 
10.07 
8.89 
7.40 
6.90 
4.48 
7.00 
0.57 


76 
39 
86 
22 
34 
60 
93 
04 
51 
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CPT/HCPC3 

Code    • 

^9882 

24889 

iOOiO 
3054S 
J090J 
309OS 
3090S 
309iO 
31090 
3l2iS 
31230 
31290 
312''1 
3  Ul2 
312'»  J 
31294 
31  liO 
31360 
jl  )6S 
Ji  »t^ 
31  168 
31'70 
UJ80 
31  182 
31  190 
3  IJ9S 
314  JO 
<1',0-  . 
3  101! 
3;s:o 

31'i  U 
31S36 
J  IS*! 
31i»l 
31S71 
31^80 
3iS8' 
31600 
31601 
31603 
31610 
31611 
31614 
317  5  0 
Jl/80 
31000 
32020 
32100 
32440 
32480 
32S00 
32602 
33010 
33208 
3  3  2'- 4 
3342S 
33426 
33427 
33SIQ 


Codes   Subject    to   Coirment 


Mod  Deacripdoci 


Knee  arthro«copy/«urgery 
Kn#«  arthro«copy/»urgery 
Drainage  of  noae  lea  ion 
Repair  naaal  defect 
Control  of  noaebleed 
Ccntiol  of  noaebleed 
Rcpedr  control  o£  iK>aebleed 
Ligation  upper  jaw  artery 
Exploration  of  sinuaea 
Rcnoval  of  upper  jaw 
Removal  of  upper  ^aw 
Haaal/ainua  endoacopy,  aur^ 
Naaal/alnus  endoacopy,  surg 
Naaal/ainus  endoacopy   aurg 
Naaal/ainiis  endoacopy.  aurg 
Maaal/ainua  endoscopy,  aurg 
Diagnoat tc  incialon  larynx 
Removal  of  larynx 
Removal  cf  latyrx 
Partial  removal  of  larynx 
P.irtial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  rer«ov»l  of  larynx 
Removal  of  larynx  k   pharynx 
. .  Reconatruct  larynx  fc  pharynx 
Rev le ion  of  larynx 
Ci.ange  of  windpipe  airway 
Iniertion  into  vocal  cord 
Diagnoatic  ! aryngoaropy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoacopy 
Operative  laryngoacopy 
Laryngoacopy  with  injection 
Reviaion  of  larynx 
Reviaion  of  larynx 
Inclaion  of  windpipe 
Inciaion  of  windpipe 
Incision  of  windpipe 
Inciaion  of  windpipe 
Surgery/apeech  pruatheals 
Repair  windpipe  opening 
Repair  of  windpipe 
Reconatruct  windpipe 
Drainage  of  cheat 
Inaertion  of  cheat  tube 
Bxploration/biopay  of  cheat 
Removal  of  lung 
Partial  removal  of  lung 
Partial  remorval  of  lung 
nior acoacopy ,  diagnoatic 
Drainage  of  heart  sac 
Inaertion  of  heart  pacenaker 
Remove  generator 
Repair  of  nitral  valve 
Repair  of  mitral  valve 
Repair  of  mitral  valve 
CABG,  vein,  single 


Propoaed 

RVUa 

8. 

24 

14  . 

41 

1  . 

38 

10. 

89 

1. 

54 

1  . 

97 

2. 

45 

8 

79 

8 

65 

17 

',0 

20 

00 

16. 

05 

17. 

00 

13. 

83 

15 

15 

18. 

03 

4 

54 

15 

19 

2'. 

91 

IB. 

98 

21. 

72 

18. 

50 

18. 

SO 

18 

50 

25 

00 

28 

00 

9. 

06 

0. 

.cs 

3. 

.10 

3. 

s< 

3. 

.3* 

3. 

,1C 

4. 

.13 

S. 

.44 

3 

87 

11 

01 

10 

.00 

3 

62 

4 

.45 

4. 

.15 

7, 

.•7 

B 

.01 

C. 

.11 

11 

.73 

16 

.14 

X. 

.M 

3 

.»• 

10 

.07 

19 

.15 

IS 

.84 

13 

.10 

5 

.96 

a 

.M 

7 

.M 

• 

.34 

25 

.57 

29 

.43 

32 

.07 

33 

.29 

CPT/HCPCS 
Code  • 


Codes  Subject  to  Cement 


Hod  Deacrtptioo 


33511 

33513 

33513 

33514 

3351C 

33530 

33533 

33534 

33535 

33536 

33870 

33875 

33970 

33971 

34301 

3S081 

35083 

35091 

35102 

3S301 

35470 

3S471 

35473 

35473 

3S474 

35475 

3S476 

35490 

35491 

35493 

35493 

35494 

35495 

35556 

35566 

35583 

35585 

35654 

35656 

35681 

35875 

36010 

36215 

36318 

36345 

36248  ' 

36489 

36530 

36533 

36S34 

36630 

36831 

36830 

37301 

37305 

37306 

37730 

38330 

38730 


CKBO,  vain,  two 
CUa,   vein,  three 
CMM,  vein,  four 
CXBO,  vein,  five 
CUBO,  vein,  alx* 
Coronary  axtcry,  bypaea/reop 
OkBO,  arteriel,  aingle 
CUQ,  arterial,  two 
CMO,  arterial,  three 
CXBQ,  arterial,  four* 
Tranaverae  aortic  arch  graft 
Iboracic  aorta  graft 
Aortic  circulation  aaaiat 
Aortic  circnilation  aaaiat 
Beaoval  of  artery  clot 
Repair  defect  of  artery 
Repair  artery  rupture,  aorta 
Repair  defect  of  artery 
Repair  defect  of  artery 
Rechanneling  of  artery 
R^alr  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage 
Jtepair  arterial  blockage 
Repair  venoua  blockage 
Atherectoay,  percutaneoua 
Attoerectoay,  percutaneoua 
Atherectoay,  percutaneoua 
Atherectoay,  percutaneoua 
Atherectoev,  percutaneoua 
Atherectoay,  percutaneoua 
Artery  bypaaa  graft 
Artery  bypaaa  graft 
Vein  bypaaa  graft 
Vein  bypaaa  graft 
Artery  bypaaa  graft 
Artery  bypeaa  graft 
Artery  bypaaa  graft 
ReMoval  of  clot  in  graft 
Place  catheter  in  vein 
Place  catheter  in  artery 
Place  catheter  in  artery 
Place  catheter  in  artery 
Place  catheter  in  artery 
Inaertion  of  catheter,  vein 
Plaaat  and/or  cell  exchange 
Ina4lrtion  of  acceaa  port 
Reviaicn  of  acceaa  port 
InaertiOD  catheter,  artery 
Artery-vein  fusion 
Artery-vein  graft 
Tranacatheter  therapy  infuae 
Tranacatheter  atent 
Tranacatheter  atent 
Reaoval  of  leg  velna 
Bone  aarro*  collection 
Reaoval  of  ly^h  nodea,  neck 


n ■* 

rxapovea 

RVOa 

.57 

.84 

.13 

.39 

.66 

.86 

.00 

.99 

.98 

.96 

.74 

.33 

.05 

.04 

.04 

.33 

.20 

.16 

.80 

.79 

.63 

.07 

.91 

.04 

.36 

.49 

.04 

.06 

.61 

65 

.10 

.44 

49 

37 

45 

03 

92 

63 

84 

93 

19 

43 

68 

01 

68 

01 

33 

74 

00 

73 

15 

39 

25 

00 

38 

13 

63 

32 

39 
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Codes  Subject  to  O 


cpr/HCPCS 
Coda  * 


31734 

39400 

40«0« 

40l0t 

40830 

40143 

41000 

4100S 

41010 

41113 

41113 

41115 

41116 

41135 

41145 

41150 

41155 

41353 

4310C 

43130 

43145 

43113 

43300 

43310 

43360 

43305 

43330 

43340 

43415 

43436 

43500 

42505 

43507 

43508 

43730 

42735 

43809 

43815 

43830 

43880 

43961 

43963 

42972 

43200 

43235 

43239 

43260 

43363 

43430 

43456 

43610 

43750 

43830 

44010 

44020 

44140 

44141 

44143 

44144 


Mod  Daacrlptlon 


Reaoval  of  ly«ph  nodas, 
VlaualiMtlon  of  ctiaat 
Inclaloa  of  lip  fold 
Blopay  of  aouth  laaion 
Tr««taent  of  south  laaloo 
Racooatruction  of  south 
Draiaaga  of  aouth  laaloa 
Drainaga  of  aouth  laaion 
Inclalon  of  tongua  fold 
■xclaion  of  tongue  leaion 
■xciaion  of  tongue  leaion 
txclalon  of  tongue  fold 
■xciaion  of  south  laaion 
Ttingue  and  neck  auxgary 
Ttsogue  ranoval;  neck  eurgery 
Tongue,  south,  Jaw  aurgery 
Tongue,  jaw.  k   neck  aurgery 
Repair  tongue  laceration 
txclalon  leaion,  aouth  roof 
Seaowe  palata/leaion 
Repair , palate , pharynx/uvula 
Repair  palate 
Reconatruct  cleft  palate 
Reconatruct  cleft  palate 
Repair  noae  to  lip  fiatula 
Drainage  of  aalivary  gland 
Drainage  of  aalivary  gland 
Reaoval  of  aalivary  atone 
Rxciae  parotid  gland/leaion 
Ixciae  parotid  gland/leaion 
Repair  aalivary  duct 
Repair  aalivary  duct 
Parotid  duct  di vera ion 
Parotid  duct  divcraion 
Drainage  of  throat  abeceaa 
Drainage  of  throat  abeceaa 
Reaove  pharynx  foreign  body 
■xciaion  of  neck  cyat 
Reaove  tonaila  and  adenoida 
Bxciae  noae/throat  leaion 
Control  throat  bleeding 
Control  throat  bleeding 
Control  noae/throat  bleeding 
■aopbagua  endoacopy 
Opiwr  01  endoacopy,  diagnoaia 
Opper  01  endoacopy,  biopay 
■Ddoacopy,bile  duct/pancreaa 
Bndoacopy,bila  duct/pancreaa 
Repair  eaophagua  opening 
Dilate  eaophagua 
■xciaion  of  atoaach  laaion 
Place  gaatroatoay  tube 
Place  gaatroatoay  tube 
Inciaion  of  aaall  bowel 
Sxploration  of  aaall  bowel 
Partial  reaoval  of  colon 
Partial  reaoval  of  colon 
Partial  reaoval  of  colon 
Partial  reaoval  of  colon 


neck 


Propoaed 

RVDs 

13. 

33 

11 

31 

91 

33 

11. 

63 

35 

31 

01 

63 

09 

69 

36 

31. 

15 

37. 

58 

31. 

00 

35. 

60 

93 

05 

39 

04 

78 

11. 

35 

13. 

75 

18 

59 

3Q 

47 

16. 

13 

19. 

.88 

.06 

.93 

.96 

.64 

.53 

.50 

.76 

.75 

.59 

.01 

.18 

.64 

.55 

.59 

.39 

.69 

.96 

.39 

10 

.19 

.57 

10 

.11 

.37 

.53 

.34 

.69 

.97 

.36 

.36 

.97 

CPT/HCPCS 
Code  ♦ 


Codes  Subject  to  Conitnt 


Mod  Deacription 


44145 
441S3 
44160 
44333 
44388 
44389 
44390 
44391 
44393 
44393 
44394 
44950 
45110 
45303 
45378 
45380 
45550 
46040 
46355 
46360 
46361 
46363 
46900 
46945 
46946 
47130 
47435 
47600 
4760S 
47610 
48150 
49000 
49030 
49180 
49355 
49S0S 
49605 
4960C 
49900 
50010 
50030 
50040 
50081 
S0300 
50305 
50330 
50325 
50230 
50234 
50336 
50240 
50330 
50390 
50393 
50393 
5039S 
50590 
50684 
50715 


Partial  resoval  of  colon 
Reaoval  of  colon/ilaoatoay 
Reaoval  of  colon 
Coloatoay  with  biopaiea 
colon  Midoaccpy 
Coloooecopy  with  biopay 
Colonoscopy  for  foreign  body 
Colonoscopy  for  bleeding 
Colonosoc^  k  polypectoay 
Colonoscopy,  leaion  reaoval 
Colonoscopy  w/saare 
Appendectosy 
Reaoval  of  rectua 
Proctos  igaoidoscopy 
Diagnostic  colonoscopy 
Colonoscopy  and  biopsy 
Repair  rectus; reaove  sigaoid 
Inciaion  of  rectal  absceas 
Heaorrhoidectony 
lie  awrrhoidectosy 
Reaove  haaorrfaoida  k   fiaaure 
Reaove  heaorrhoida  k   fiatula 
Deatruction,  anal  lealon(a) 
Ligation  of  bsaorrtaoida 
Ligation  of  heaorrhoida 
Partial  reaoval  of  liver 
Inciaion  of  bile  duct 
Reaoval  of  gallbladder 
Reaoval  of  gallbladder 
Reaoval  of  gallbladder 
Partial  reaoval  of  pancreas 
■xplosation  of 
Drain  abdoainal 
Riopsy,  abdoainal  aass 
Reaoval  of  laatntiai 
Repair  inguinal  becnla 
Repair  umbilical  leaion 
Rapair  usbllical  lesion 
Repaid  of  abdoainal  wall 
Sxploration  of  kidney 
Drainage  of  kidney  abacesa 
Drainage  of  kidney 
Reaoval  of  kidney  stons 
Biopsy  of  kidney 
Biopsy  of  kidney 
Reaoval  of  kidney 
Reaoval  of  kidasy 
Reaoval  of  kidney 
Reaoval  of  kidney  fc  ureter 
Reaoval  of  Udney  k  ureter 
Partial  reaoval  of  kidney 
Reaoval  of  donor  kidney 
Drainage  of  klAiey  lesion 
Insert  kidney  drain 
Insert  ureteral  tube 
Create  paassge  to  kidney 
Pragaenting  of  kidney  atone 
Injection  for  ureter  x-ray 
Release  of  ureter 


Proposed 

Rvna 


31.39 
32.98 
14.09 
10.31 
2.82 


13 
83 
33 
■3 

84 

43 
3S 

31.68 

0.80 

3.70 

4.01 

16.97 

4.41 

4.95 

6.70 

7.63 

8.01 

1.81 

1.90 

3.76 

31.56 

14.79 

10.68 

11.53 

15.00 

40.35 

11.00 

9.06 

1.73 

10.35 

6.17 

31.93 

17.93 

9.40 

10.07 

13.41 

13.80 

30.58 

2.63 

10.50 

15.98 

18.93 

30.56 

31.11 

33.33 

30.34 

31.33 

1.96 

3.38 

4.16 

3.38 

7.13 

0.76 

17.60 


*  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association 
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UMI 


20056 


Federal  Register  /  Vol.  61.  No.  87  /  Friday,  May  3,  1996  /  Notices 


Codes  Subject  to  Cowent 


CPT/HCVCS 

Ctode  ♦ 

51010 
51597 
SltOO 
51S0S 
S1610 
S1700 
51720 
51725 
S172C 
517J6 
51741 
51772 
517B5 
51792 
51795 
51797 
52007 
52270 
52275 
5227C 
52277 
52340 
S2SO0 
52510 
S3fiOO 
53C30 
S3C40 
S4100 
54200 
54331 
54640 
SC300 
56305 
56307 

56309 

56313 

56315 

S6340 

56341 

56360 

56605 

56606 

56633 

57110 

57150 

57265 

57270 

57280 

57389 

57305 

57307 

57400 

57410 

57415 

57540 

57545 

S81?0 

58140 

58150 


Hod  D««crip 


It  Ion 


Oralnag*  of  bladder 
Raaoval  of  palvlc  atruccurca 
Injactlon  for  bladder  x-ray 
Praparatlon  for  bladder  xray 
Injection  for  bladder  x-ray 
Irrigation  of  bladder 
Treataent  of  bladder  lealon 
26   Siaple  cyetoaetrograa 
26   coaplax  cyatoMetrosran 
3<   Orine  flow  ■eaaureaent 
26   llectro-urofloMaetry,  firat 
26   Urethra  preaeure  profile 
26   Anal/urinary  auacle  atudy 
26   Urinary  reflex  atudy 
26   urine  voiding  preaaure  atudy 
26   Intraabdominal  preaaure  teat 
Cystoecopy  and  biopsy 
Cyatoacopy  t   reviae  urethra 
Cystoacopy  t  reviae  urethra 
Cyatoacopy  and  treataent 
Cyatoacopy  and  treataent 
Cyatoacopy  and  treataent 
Heviaion  of  bladder  neck 
Dilation  proatatic  urethra 
Dilate  urethra  atricture 
Dilate  urethra  atricture 
Kalieve  bladder  retention 
Biopsy  of  penla 
Treataent  of  penia  leaicn 
Dynaaic  cavemosoaatry 
Suapanaion  of  teatia 
Pelvis  laparoscopy,  dx 
Pelvic  laparoacopy;  biopay 
liaparescopy; 
Laparoscopy; 
LBparoaoopie  lyaphadenectoay 
Laparoacopie  appendectoay 
Laparoscopic  choleeystsctoaqr 
Laparoscopic  cbolecystectoay 
Peritoneoscopy 
Biopsy  of  vulva/perineua 
Blopey  of  vulva/perineua 
Bxtanalve  vulva  aurgery 
Reaoval  of  vagina 
Treat  vagina  infection 
Bxtenaive  repair  of  vagina 
Repair  of  bosel  pouch 
Suapenaion  of  vagina 
Bspalr  bladder  k  vagina 
Repair  reetua-vagina  fistula 
Piatula  repair  k   colostcay 
Dilation  of  vagina 
Pelvic  exaal nation 
Reaoval  vaginal  foreign  body 
Reaoval  of  realAial  cervix 
Reaova  cervix,  repair  pelvia 
Dilation  and  curettage  (D&C) 
Reaoval  of  uterus  lealon 
Total  hysterectoay 


Propoaed 
RVDa 
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CPT/HCPCS 
Code  • 


581*0 
58300 
58310 
58340 
58301 
SS333 
58410 
58520 
58S40 
58720 
58750 
58752 
58760 
58770 
S8S33 
58925 
56953 
58960 
59100 
59120 
59121 
59130 
59136 
59841 
60335 
60240 
60353 
60354 
61030 
61036 
61105 
61106 
61107 
61108 
61120 
61210 
61315 
61350 
61353 
61313 
61313 
61330 
61340 
61470 
61480 
61490 
61510 
61512 
61518 
61519 
61530 
61521 
61526 
61S31 
61533 
61536 
61538 
61539 
61543 


Codes  Subject  to  Coaawnt 


Mod  Deacription 


Partial  hysterectoay 
Bxtenaive  hyaterectoay 
Bxtenaive  hysterectoay 
Reaoval  of  pelvis  oontenta 
Reaove  intrauterine  device 
Spera  waahing 
Suapenaion  of  utcrua 
Repair  of  ruptured  uterua 
Revision  of  uterus 
Reaoval  of  ovary/tube(s) 
Repair  oviduct (a) 
Revise  ovarian  tube (a) 
Reaove  tubal  cbaeruction 
Create  new  tubal  opening 
Drainage  of  ovarian  abaceas 
Reaoval  of  ovarian  cyatts) 
Reaect  ovarian  aalignancy 
Bxploration  of  abdoawi 
Reaove  uterus  lesion 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Abortion 

Partial  reaoval  of  thyroid 
Reaoval  of  thyroid 
Reaoval  of  thyroid 
Bxtenaive  thyroid  aurgery 
Reaove  brain  cavity  fluid 
Injection  into  brain  canal 
Drill  akull  for  rraai nation 
Drill  akull  for  cxaa/aurgery 
Drill  akull  for  ii^lantation 
Drill  akull  for  drainage 
Pierce  akull  for  exaadnatlon 
Pierce  skull;  iaplant  device 
Inaert  brain- fluid  device 
Pierce  akull  k   explore 
Pierce  akull  k   explore 
Open  akull  for  drainage 
Open  akull  for  drainage 
Decoapress  eye  aocket 
Relieve  cranial  preaaure 
Inclae  akull  for  aurgery 
Incise  akull  for  surgery 
Incise  skull  for  surgery 
Reaoval  of  brain  lealon 
Reaove  brain  lining  lealon 
R^nval  of  brain  lealon 
Reaove  brain  lining  lesion 
Reaoval  of  brain  lesion 
Reaoval  of  brain  lealon 
Reaoval  of  brain  lealon 
Iaplant  brain  electrodea 
Iaplant  brain  electrodea 
Reaoval  of  brain  lealon 
Reaoval  of  brain  tissue 
Reaoval  of  brain  tissue 
Reaoval  of  brain  tisaue 


Proposed 
RVUe 


14.30 
20.34 
27.50 
35.27 

1.27 

0.23 
12.00 
11.11 
13.96 
10.68 
14.26 
14.26 
12.50 
13.34 

9.06 
10.68 
23.35 
13.66 
11.54 
10.68 
10.99 
13.49 
13.50 

4.80 
13.31 
15.66 
17  23 
22.50 

1.51 


69 
•  2 
62 
00 

.00 
00 
•4 
00 

.40 


11.27 
21.83 
22.50 
21.55 
17.33 
24.60 
25.03 
24.20 
26.77 
33.51 
35.59 
39.se 
52.98 
42.20 
50.59 
12.95 
18.05 
33.49 
35  09 
30.05 
39.05 
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CPT/BCPC8 
Coda  * 


C1S43 
C1S4S 

6157C 

sisao 

61SB3 
61(a4 

Sitae 

C1S90 
S1S93 
C1700 
C1703 
al720 
S173S 
61750 
£1751 
C17C0 
61770 
61791 
61793 

6iaso 
Class 

6ia60 
61f6S 
61870 
61875 
61885 
61888 
62180 
62194 
62200 
63201 
62223 
63268 
62269 
6327S 
63387 
62290 
62294 
63005 
63011 
63015 
63017 
63020 
63030 
63042 
63047 
63057 
63075 
63087 
6365S 
63740 
63741 
63744 
64443 
64633 
64718 
64721 
64734 
64736 


Codes  Subject  to  Oo—eint 


Mod  D»«cription 


■1  of  brain  ciaaua 
txcialon  of  brain  ttaaor 
Skull  baaa/bralnataa  aurgazy 
Intracraaial  vaaaal  aurgary 
Intracranial  vaaael  aurgary 
Intracranial  waael  aurgary 
Intracranial  v«aa«l  aurgary 
Intracranial  vaaaal  aurgary 
Intracranial  waaal  aurgary 
Innar  akull  vaaaal  aurgary 
Innar  akull  vaaaal  aurgary 
Inciaa  akull/brain  aurgary 
Inciaa  akull/brain  aurgary 
Inciae  akull;  brain  biopay 
Brain  biopay  with  cat  acan  • 
laplant  brain  elactrodaa 
Inciaa  akull  for  treataent 
Treat  trigaaiinal  tract 
Pocua  radiation  beaa 
laplant  nauroelactrodea 
li^lant  nauroalactrodea 
laplant  neuroalactrodaa 
laplant  neuroelectrodea 
laplant  neuroelectrodea 
laplant  neuroelectrodea 
laplant  neuroreceiver 
Raviae/reanve  neuroreceiver 
Batabliah  brain  cavity  ahunt 
Replace/ irrigate  catheter 
Batabliah  brain  cavity  ahunt 
Batabliah  brain  cavity  ahunt 
Batabliah  brain  cavity  ahunt 
Drain  apinal  cord  cyat 
Needle  biopay  apinal  cord 
Inject  apinal  aneathetic 
Percutanaoua  diakectoaiy 
Inject  for  apine  diak  x-ray 
Injection  into  apinal  artery 
Reaoval  of  apinal  laalna 
Reaoval  of  apinal  laaaoa 
Reaoval  of  apinal  lamina 
Reaoval  of  apinal  laaina 
Neck  apine  diak  aurgery 
Low  back  diak  aurgery 
Low  back  diak  aurgery 
Reaoval  of  apinal  laaina 
Decoavreaa  apinal  cord 
Heck  apine  diak  aurgery 
Reaoval  of  vertebral  body 
laplant  neuroelectrodea 
Inatall  apinal  ahunt 
Inatall  apinal  ahunt 
Reviaicn  of  apinal  ahunt 
Injection  for  nerve  block 
Injection  treataent  of  nerve 
Revlae  ulnar  nerve  at  elbow 
Carpal  tunnel  atirgery 
Inciaion  of  cheek  nerve 
Incision  of  chin  nerve 


RVDa 


37.33 

41.76 

50.  OS 

39.13 

59.47 

38.33 

63.08 

37.80 

49.74 

48.30 

46.31 

15.93 

18.73 

16.67 

16.66 

31.00 

19.78 

13.99 

16.70 

11.50 

13.50 

19.60 

21.70 

13.67 

13.79 

5.38 

4.67 

19.71 

4.50 

17.33 

13.54 

11.96 

4.74 

5.03 

1.79 

7.43 

3.00 

10.95 

13.88 

13.40 

17.77 

14.90 

13.77 

11.10 

16.56 

13.57 

5.36 

18.50 

33.91 

9.30 

10.37 

7.57 

7.34 

0.98 

0.99 

5. 48 

9.»» 

4.M 

4.40 


CPT/HCPCS 
Code  ♦ 


64763 
65101 
6510S 
65305 
65430 
65450 
65710 
65730 
65750 
6575S 
65830 
6S8bS 
66170 
66173 
66180 
66831 
66835 
66830 
66840 
66850 
66853 
66930 
66930 
66940 
66983 
66984 
66985 
66986 
67005 
67015 
67310 
67313 
67316 
67430 
67900 
67904 
C7911 
67934 
67966 
68730 
68745 
68750 
68825 
68830 
69100 
69110 
691S0 
691SS 
69330 
69530 
69535 
69554 
69605 
69660 
69661 
69662 
6972S 
69805 
69930 


Codes  Subject  to  Cooownt 


Mod  Deacription 


Inciae  hip/thigh  nerve 
ReiMval  of  eye 
Reaove  eye/attach  iaplant 
Reaove  foreign  body  froa  eye 
Corneal  aaaar 

Treataent  of  corneal  leaion 
Corneal  tranaplant 
Corneal  tranaplant 
Corneal  tranaplant 
Corneal  tranaplant 
Relieve  inner  eye  preaaure 
I<aaer  aurgary  of  eye 
aiaucoan  aurgery 
Inciaion  of  eye 
I^lant  eye  etaunt 
After  cataract  laaer  aurgery 
R^oaition  intraocular  lena 
Reaoval  of  lena  leaion 
Reaoval  of  lena  aaterial 
Reaoval  of  lena  aaterial 
Reaoval  of  l«ia  aaterial 
Bxtraction  of  lena 
Extract ion  of  lena 
Extraction  of  lena 
Reaove  cataract,  inaert  lena 
Reaove  cataract,  inaert  lena 
Inaert  lena  proatheaia 
Exchange  lena  proatheaia 
Partial  reaoval  of  eye  fluid 
Releaae  of  eye  fluid 
Treataent  of  retinal  leaion 
Reviae  two  eye  auaclea 
Revlae  two  eye  auaclea 
Explore /treat  eye  aocket 
Repair  brow  defect 
Repair  eyelid  defect 
Revlae  eyelid  defect 
Repair  eyelid  defect 
Reviaion  of  eyelid 
Create  tear  aac  drain 
Create  tear  duct  drain 
Create  tear  duct  drain 
Explore  tear  duct  ayatea 
Reopen  tear  duct -channel 
Biopay  of  external  ear 
Partial  reaoval  external  ear 
Ixtenaive  ear  canal  aurgery 
Extenalvc  ear/neck  aurgery 
Rebuild  outer  ear  canal 
Extensive  aaatoid  aurgery 
Reaove  part  of  teaporal  bone 
Reaove  ear  leaion 
Naatoid  aurgery  reviaion 
Reviae  aiddle  ear  bone 
Reviae  aiddle  ear  booe 
Reviae  aiddle  ear  bone 
Releaae  facial  uei»e 
Explore  inner  ear 
Implant  cochlear  device 


Propoaed 
RVDa 


6.63 

c.ia 

7.M 

•  .71 
1.4V 

3.91 
11.75 
13.50 
14.25 
14.35 

7.60 

4. If 
11.36 
13.63 
14.00 

3.15 

T.n 

7.M 
7.U 

t.cc 
».sa 

•  .4« 

*.71 

•  .4t 

•  .M 
».M 
7.M 

11.78 
5.50 
«.«• 
f.4« 

•  .!• 
9.3C 

19.00 
S.M 
S.M 
S.M 
«.«4 
<.3S 
B.M. 

•  .13 

•.ai 

l.U 

a.u 

•  .SI 
3.34 

13.01 
19.09 
16.60 
13.04 
34.50 
31.27 
18.04 
11.64 
15.32 
15.04 
24.01 
13.18 
16.13 


•  All  OPT  codes  and  descriptors  copyright  1995  American  Medical  Association 
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CPT/HCPCS 
Coda  * 


69950 

C99S& 

69960 

69970 

70030 

70100 

70110 

70120 

70130 

70140 

70150 

70160 

70170 

70210 

70220 

70250 

70260 

70300 

70310 

70320 

70328 

70330 

70332 

70336 

70350 

70355 

70360 

70380 

70390 

70450 

70460 

70470 

70480 

70481 

70482 

70486 

70487 

70488 

70490 

70491 

70492 

70540 

70551 

70552 

70553 

71010 

71015 

71020 

71021 

71022 

71035 

71040 

71060 

71100 

71101 

71110 

71111 

71120 

71130 


CcxleB  Subject  to  Coanent 


Nod  Description 


InciM  liuMr  ear  nerve 
Release  facial  nerve 
Releaae  inner  ear  canal 
ReMove  Inner  ear  lesion 

26  X-ray  eye  for  foreign  body 

26  X-r«y  exaa  of  jaw 

26  X-ray  exaa  of  jaw 

26  X-ray  exaa  of  aastoids 

26  X-ray  exaa  of  Mastoids 

26  x-ray  exaa  of  facial  bones 

26  X-ray  exaa  of  facial  bones 

26  x-ray  exaa  of  nasal  bones 

26  X-ray  exaa  of  tear  duct 

26  X-ray  exaa  of  sinuses 

26  X-ray  exaa  of  sinuses 

26  X-ray  exaa  of  skull 

26  X-ray  exaa  of  skull 

26  X-ray  exaa  of  teeth 

26  X-ray  exaa  of  teeth 

26  Full  aouth  x-ray  of  teeth 

26  X-ray  exaa  of  jaw  joint 

26  X-ray  exaa  of  jaw  joints 

26  X-ray  exaa  of  jaw  joint 

26  Magnetic  iaage  jaw  joint 

36  X-ray  head  for  orthodontia 

26  Panoraaic  x-ray  of  jaws 

26  X-ray  exaa  of  neck 

26  X-ray  exaa  of  salivary  gland 

26  X-ray  exaa  of  salivary  duct 

26  CAT  scan  of  head  or  brain 

26  Contrast  CAT  scan  of  head 

26  Contrast  CKT  scans  of  head 

26  CAT  scan  of  skull 

26  Contrast  CAT  scan  of  skull 

26  Contrast  CAT  scans  of  skull 

26  CAT  scan  of  face,  jaw 

26  Contrast  CAT  scan,  face/jaw 

26  Contrast  CAT  scans  face/jaw 

26  CAT  scan  of  neck  tissue 

26  Contrast  CAT  of  neck  tissue 

26  Contrast  CAT  of  neck  tissue 

26  Magnetic  iaage,  face,  neck 

26  Magnetic  iaage,  brain  (MRI) 

26  Magnetic  iaage,  brain  (MRI) 

26  Magnetic  iaage,  brain 

26  diest  x-ray 

26  X-ray  exaa  of  chest 
26   Chest  x-ray 
26   Chest  x-ray 
26   Chest  x-ray 
26   Chest  x-ray 
26   Contrast  x-ray  of  bronchi 
26   Contrast  x-ray  of  bronchi 
26   X-ray  exaa  of  ribs 
26   X-ray  exaa  of  ribs,  chest 
26   X-ray  exaa  of  ribs 
26   X-ray  exaa  of  ribs,  chest 
26   x-ray  exaa  of  breastbone 
26   X-ray  exaa  of  breastbone 


Proposed 

RVUS 

34. 

31 

35. 

54 

.   25. 

54 

28. 

54 

0. 

17 

0. 

18 

0. 

35 

0. 

18 

0. 

34 

0. 

19 

0. 

26 

0. 

17 

0. 

30 

0. 

17 

0. 

25 

0. 

24 

0. 

34 

0. 

10 

0. 

16 

0. 

32 

0. 

18 

0. 

24 

0. 

54 

1. 

48 

0. 

17 

0. 

20 

0. 

17 

0. 

17 

0. 

.38 

0. 

.85 

1 

.13 

1 

,37 

1 

.28 

1 

.38 

1 

.45 

1 

.14 

1 

.30 

1 

.42 

1 

.28 

1 

.38 

1 

.45 

1 

.48 

1 

.48 

1 

.78 

2 

.36 

0 

.18 

0 

.21 

0 

.33 

0 

.37 

0 

.31 

0 

.18 

0 

.58 

0 

.74 

0 

.33 

0 

.37 

0 

.27 

0 

1.33 

0 

1.30 

0 

1.33 

CPT/HCPC8 

Code  * 


Codes  8\ibject  to 


Mod   Description 


♦  All  OPT  codes  and  descriptors  copyright  1995  American  Medical  Association 


71350 

26 

71360 

36 

71370 

36 

71550 

26 

72030 

26 

73040 

26 

73050 

26 

73069 

26 

73070 

26 

73073 

36 

72074 

36 

73080 

26 

73090 

36 

73100 

26 

73110 

26 

73114 

36 

73130 

26 

73135 

36 

73136 

26 

73137 

26 

73138 

36 

73139 

36 

73130 

26 

73131 

26 

73133 

26 

73133 

26 

72141 

26 

73143 

26 

73146 

26 

73147 

26 

73148 

26 

73149 

26 

73156 

36 

73157 

36 

731S8 

36 

72170 

26 

73190 

36 

73193 

26 

73193 

26 

73194 

26 

73196 

26 

73300 

26 

73303 

26 

73320 

26 

72265 

26 

73000 

26 

73010 

26 

73020 

26 

73030 

26 

73040 

26 

73050 

73060 

73070 

73080 

73085 

73090 

73092 

73100 

73110 

Cat  scan  of  chest 
Contrast  CAT  scan  of  chest 
Contrast  CAT  scans  of  chest 
Magnetic  iaage,   cbest 
x-ray  exaa  of  spine 
X-ray  exaa  of  neck  spine         ^ 
X-ray  exaa  of  neck  spine 
X-ray  exaa  of  trunk  spine 
X-ray  exaa  of  thorax  spine 
X-ray  exaa  of  thoracic  spine 
X-ray  exaa  of  thoracic  ^ine 
X-ray  exaa  of  trunk  spine 
X-ray  exaa  of  trunk  spine 
X-ray  exaa  of  lower  spine 
X-ray  exaa  of   lower  spine 
X-ray  exaa  of  lower  spine 
X-ray  exaa  of  lower  spine 
CAT  scan  of  nedc  spine 
Contrast  CAT  scan  of  neck 
Contrast  CAT  scans  of  neck 
CAT  scan  of  tixn-ax  spine 
Contrast  CAT  scan  of  thorax 
Contrast  CAT  scans  of  tborax 
CAT  scan  of  lower  spine 
Contrast  CAT  of  lower  spine 
Contrast  CAT  scans, low  spine 
Magnetic  iaage,   neck  spine 
Magnetic  iaage,   neck  spine 
Magnetic  iaage,   chest  spine 
Magnetic  iaage,   chest  spine 
Magnetic  iaage,    luafcar  spine 
Magnetic  iaage,    lusbar  spine 
Magnetic  iaage,   neck  spine 
Magnetic  iaage,   chest  spine 
Magnetic  iaage,   liabar  spine 
X-ray  exaa  of  pelvis 
X-ray  exaa  of  pelvis 
CAT  scan  of  pelvia 
CoRtrast  CAT  scan  of  pelvis 
contrast  CAT  scans  of  pelvis 
Magnetic  iaage,   pelvis 
X-ray  exaa  sacroiliac  joints 
X-ray  exaa  sacroiliac  joints 
X-ray  exaa  of  tailbooe 
Contraat  x-ray  lower  spine 
X-ray  exaa  of  collarbone 
X-ray  exaa  of  shoulder  blade 
X-ray  exaa  of  shoulder 
X-ray  exaa  of  shoulder 
Contrast  x-ray  of  shoulder 
X-ray  exaa  of  shoulders 
X-ray  exaa  of  huaerus 
X-ray  exaa  of  elbow 
X-ray  exaa  of  elbow 
Contrast  x-ray  of  elbow 
X-ray  exaa  of   foreara 
X-ray  exaa  of  ara,    infant 
X-ray  exaa  of  wrist 
X-ray  exaa  of  wrist 


Propoaed 
RVDa 


16 
24 

38 

60 
IS 
22 
31 
22 


0.22 
0.32 
0.22 
0.22 
0.28 
0.22 
0.31 
0.36 
0.23 
1.16 


33 
.37 
.16 
33 
.37 
.16 
32 
27 
60 
92 
60 
92 
48 
78 
57 
.57 
36 


0.17 
0.21 
1.09 
1.16 
1.22 
1.60 
0.17 
0.19 
0.17 
0.83 
0.16 
0.17 
0.15 
0.18 
0.54 
0.20 
0.17 


15 
17 
54 
16 
16 
16 


0.17 


♦  All  OPT  codes  and  descriptors  copyright  1995  American  Medical  Association 
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20063 


Codes  Subject  to  Comment 


CPT/HCPCS 

code  • 


73115 

73120 

73130 

73140 

73200 

73201 

73302 

73220 

73221 

73225 

73500 

73510 

73520 

73525 

73530 

73540 

73550 

73560 

73S62 

73564 

73565 

73580 

73590 

73592 

73600 

73610 

73615 

73620 

73630 

73650 

73660 

73700 

73701 

73702 

73720 

73721 

74000 

74010 

74020 

74022 

74150 

74160 

74170 

74181 

74330 

74360 

74710 

7S552 

75553 

75554 

75555 

75556 

75630 

76066 

76090 

76091 

76093 

76094 

76098 


Codes  Subject  to  Comnent 


Mod  Da»criptioo 


26  Concraat  x-r«y  of  tnrist 

26  X-ray  exaa  of  hand 

26  X-ray  exam  of  hand 

26  X-ray  exaa  of  finger (a) 

26  CAT  acan  of  ara 

26  Contrast  CAT  acan  of  ara 

26  Contrast  CAT  scans  of  ara 

26  Magnetic  laage,  ara,  hand 

26  Magnetic  laage,  joint  of  ara 

26  Magnetic  laaging/iipper  (MRA) 

2C  X-ray  exaa  of  hip 

26  X-ray  exaa  of  hip 

26  X-ray  exaa  of  hips 

26  Contrast  x-ray  of  hip 

26  X-ray  exaa  of  hip 

26  x-ray  exaa  of  pelvis  fc  hips 

26  X-ray  exaa  of  thigh 

26  X-ray  exaa  of  knee 

26  X-ray  exaa  of  knee 

26  X-ray  exaa  of  knee 

26  X-ray  exaa  of  knee 

26  Contrast  x-ray  of  knee  Joint 

26  X-ray  exaa  of  lower  leg 

26  x-ray  exaa  of  leg.  Infant 

26  X-ray  exaa  of  ankle 

26  X-ray  exaa  of  ankle 

26  Contrast  x-ray  of  ankle 

26  X-ray  exaa  of  foot 

26  x-ray  exaa  of  foot 

26  X-ray  exaa  of  heel 

26  X-ray  exaa  of  toe(s) 

26  CAT  scan  of  leg 

26  Contrast  CAT  scan  of  leg 

26  Ccntraat  CAT  scana  of  leg 

26  Magnetic  laage,  leg,  foot 

26  Magnetic  laage,  joint  of  leg 

26  x-ray  exaa  of  abdoaan 

26  X-ray  exaa  of  abdoaan 

26  X-ray  exaa  of  abdoaen 

26  X-ray  exaa  aeries,  abdoaen 

26  CAT  scan  of  abdoaen 

26  Contrast  CAT  scan  of  abdoaen 

26  Contrast  CAT  scans,  abdoaen 

26  Magnetic  laage,  abdoaen  (MRI 

26  xray, bile/pancreas  endoscopy 

26  X-ray  guide,  01  dilation 

26  x-ray  aeaauraaent  of  pelvla 

26  Magnetic  laage,  ayocardiua 

26  Magnetic  laage,  ayocardiua 

26  Cardiac  Mil /function 

36  Cardiac  MRI/llaited  study 

Cardiac  Mil /flow  aapplng 

26  x-ray  aorta,  leg  arteries 

26  Joint (s)  survey,  single  flla 

26  Manaograa,  one  breast 

26  MaiiMograa,  both  breasts 

26  Magnetic  iaa^,  breast 

26  Magnetic  laage,  both  breasts 

26  x-ray  exaa,  breaat  speclaen 


Proposed 

RVDs 

0. 

54 

0. 

16 

0. 

17 

0. 

13 

1. 

09 

I. 

IS 

1. 

33 

1. 

48 

1. 

48 

1. 

73 

0. 

17 

0. 

21 

0. 

36 

0. 

54 

0. 

39 

0. 

30 

0. 

17 

0. 

17 

0. 

18 

0. 

33 

0. 

17 

0. 

54 

0. 

17 

0. 

16 

0. 

16 

0. 

17 

0. 

54 

0. 

16 

0. 

17 

0. 

16 

0. 

13 

1. 

09 

1. 

16 

1. 

33 

1. 

.48 

1 

.48 

0 

.18 

0 

.33 

0 

.37 

0 

.33 

1 

.19 

1 

.37 

1 

.40 

1 

.60 

0 

.90 

0 

.54 

0 

.34 

1 

.60 

2 

.00 

1 

.83 

1 

.74 

0 

.00 

1 

.79 

0 

.31 

0 

.58 

0 

.69 

1 

.63 

1 

.63 

0 

.16 

CPT/HCPCS 
Code  * 


76355 

76360 

76365 

76370 

76375 

76380 

76400 

76835 

77430 

77425 

77430 

77761 

78070 

78075 

78195 

78480 

78635 

78803 

78805 

78806 

83020 

83912 

84165 

84181 

84182 

85095 

85102 

85390 

85576 

86077 

86C79 

86255 

86256 

86320 

86325 

86327 

8.6334 

88170 

88171 

88172 

88173 

88180 

88182 

88311 

89060 

90801 

90820 

90825 

90835 

90842 

90843 

90844 

90845 

90846 

90847 

90853 

90855 

90857 

90862 


Mod  Description 
26 


36 
26 
26 
26 
26 
26 
26 


26 

26 
26 
26 
26 
26 
26 
26 
36 
36 
26 
26 
26 
26 


26 
2b 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 


CAT  scan  for  localisation 
CAT  scan  for  needle  biopsy 
CAT  scan  for  cyst  aspiration 
CAT  scan  for  therapy  guide 
CAT  scans,  other  planes 
CAT  scan  follow-up  atudy 
Magnetic  laage,  bone  aarrow 
Bcho  exaa  of  fetal  heart 
Weekly  radiation  therapy 
Weekly  radiation  therapy 
Weekly  radiation  therapy 
Radioeleaent  application 
Parathyroid  nuclear  iaaglng 
Adrenal  nuclear  laaging 
Lyaph  systea  iaaglng 
Heart  function,  (add-on) 
CSF  ventriculography 
Tuaor  iaaglng  (3D) 
Abscesa  iaaglng,  ltd  area 
Abscess  iaaglng,  whole  body 
Assay  heaoglobin 
Genetic  exaai nation 
Assay  serum  protelna 
Western  blot  test 
Protein,  western  blot  test 
Bone  aarrow  aspiration 
Bone  aarrow  biopsy 
Pibrinolysins  screen 
Blood  platelet  aggregation 
Physician  blood  bank  service 
Physician  blood  bank  service 
Fluorescent  antibody,-  screen 
Fluorescent  antibody;  titer 

Serua  1— electrophoresis 

Other  laaunoelectropboresis 
iBBunoelectrophoresis  assay 
iBBunofixation  proce<hire 
Fine  needle  aspiration 
Fine  needle  aspiration 
Evaluation  of  saear 
InterpretatioD  of  aaear 
Cell  aarker  atudy 
Cell  aarker  study  y 
Decalcify  tissue 
Bxaa, synovial  fluid  crystals 
Psychiatric  interview 
Diagnostic  interview 
Bvaluatioo  of  tests/records 
Special  Interview 
Psychotherapy,  75-80  ain 
Psychotherapy  20-30  ain. 
Psychotherapy  45-50  ain. 
Medical  psychoanalysis 
Special  faaily  therapy 
Special  faaily  therapy 
Special  group  therapy 
Individual  psychotherapy 
Special  group  therapy 
Medication  aanageaent 


Proposed 
RVUs 


1.31 
I.IC 
l.XC 
0.8f 
0.16 
O.M 
!.<« 
l.fJ 
l.Cl 
2.44 
9. CO 
3.M 

o.n 

0.74 
1.20 

•.«> 

O.Cl 
l.M 
0.73 
0.73 
•.ST 
•.37 
•.37 

•  .37 

•  .37 
».•• 
1.37 
0.37 
0.37 

•  .»4 

•  .M 

•  .37 

•  .37 
•.37 

•  .37 
•.37 
•.37 
1.27 
1.27 
•.«• 
l.^« 
•.M 

•  .T» 
•.«• 

•  .J7 
2.21 
2.27 
0.»7 
2.04 
2.7C 
1.11 
1.73 
1.79 

i.ai 

2.21 
0.43 
1.02 
0.4) 
0.»5 


All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association 


♦  All  CPT  codes  and  descriptors  copyright  1995  American  Medical  Association 
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20065 


CPT/HCPCS 
Co«le  • 


90*70 
90871 
90880 
90887 
90900 
90902 
90904 
9090S 
90908 
90910 
90911 
9091S 
91000 
91010 
91011 
91012 
91020 
91030 
91032 
91033 
910S2 
91055 
91065 
91122 
92002 
92004 
92012 
92014 
92018 
92019 
92020 
92060 
92065 
92070 
92225 
92226 
92260 
92275 
92283 
92284 
92506 
92507 
92508 
92512 
92541 
92542 
92543 
92544 
92545 
92546 
92585 
93000 
93010 
93278 
93307 
93312 
93320 
9ji503 

93505 

I 


Codes  Subject  to  Coonent 


Mod  D»»criptlon 


Codes  Subject  to  Ca— ent 


Biofa«dback, 
Biofeedback, 
Biofeedback, 
Biofeedback, 
Biofeedback, 


Blectroconvulaive  therapy 
Blectroccnvulalve  therapy 
Nedlcal  hypootherapy 
Oooaultatlon  with  faaily 
Biofeedback,  electronyograa 
nerve  lapulse 
blood  preaaure 
blood  flow 
brain  wavea 
oculogran 
Anorectal  biofeedback 
Biofeedback,  unapecifiid 
26   Baophageal  Intubation 
26   Bsoptaagua  aotillty  atudy 
26   Baophagua  ■otlllty  atudy 
26   Baophagua  aotillty  atudy 
26   Baophagogaatric  atudy 
26   Acid  perfuaion  of  eaophagua 
26   Baophagua,  acid  reflux  teat 
26   Prolonged  acid  reflux  teat 
26   Oaatric  analyaia  teat 
26   Oaatric  intubation  for  aaear 
26   Breath  hydrogen  teat 
26   Anal  preaaure  record 
Bye  exaa,  new  patient 
■  Bye  exaa,  new  patient 
Bye  exaa  eatabliahed  pt 
Bye  exaa  6  treataent 
New  eye  exaa  k   treataent 
Bye  exaa  6  treataent 
Special  eye  evaluation 
26   Special  eye  evaluation 
26   Orthoptic/pleoptic  training 
Pitting  of  contact  lena 
Special  eye  exaa.  Initial 
Special  eye  mxam,    aubaequent 
Ophthalaoacopy/dynaaoaetry 
26   Blectroretinography 
26   Color  vlalon  exaadnatlon 
26   Dark  adaptation  eye  exaa 

Speech  k   bearing  evaluation 
Speech/hearing  therapy 
Speech/hearing  therapy 
Nasal  function  studiea 
26   Spontaneoua  nyatagaus  test 
26   Poaitional  nyatagaua  teat 
26   Caloric  veatlbular  teat 
26   Optokinetic  nyatagaus  teat 
26   Oscillating  tracking  test 
26   Torsion  swing  recording 
26   Brainstea  evoked  audioaetry 
Blectrocardiograa,  coaplete 
Elect rocardiograa  report 
26   BCG/signal-averaged 
26   Echo  exaa  of  heart 
26   Echo  exaa  of  heart 
26   Doppler  «cho  exaa,  heart 

Insert/place  heart  catheter 
26   Biopsy  of  heart  lining 


Proposed 
RVOs 


1.88 

a. 7a 
a. It 

l.M 

O.M 
0.43 

0.43 
0.43 
0.43 
0.43 
0.«» 
0.09 
0.73 

i.as 

l.M 
1..4* 
1.44 

0.91 

i.ai 

1.30 
0.79 
0.94 
0.30 
1.77 
0.00 
1.34 
0.C7 
1.10 
l.Sl 

l.ll' 

0.37 
0.«9 
0.37 
0.70 
O.M 
O.M 
O.M 
1.01 
0.17 

o.a4 
o.oc 
o.sa 
o.a« 
o.ss 

0.40 
0.33 
0.30 

o.a« 

0.33 
0.39 
0.50 
0.17 
0.17 

o.as 

0.78 
1.90 
0.38 
2.43 
4.38 


CPT/HCPCS 
Code  • 


93510 

93S2C 

93527 

93529 

93539 

93544 

93545 

93561 

935C3 

93621 

93641 

93733 

93875 

938S0 

93882 

93922 

93923 

93924 

93925 

93926 

93930 

93931 

93965 

93970 

93971 

93980 

93981 

94060 

94150 

94160 

94240 

94350 

94360 

94375 

94400 

94720 

94725 

94770 

9S010 

95015 

95075 

95851 

95852 

95867 

95868 

95872 

95937 

95951 

96405 

96406 

96440 

96445 

96450 

97250 

97260 

97261 

97SO0 

97501 

97520 


Nod  Daacriptien 


2C 

3C 
2C 

36 


26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

26 


26 
26 
26 
26 
26 


Iieft  bsart  cattasterlsatlon 
Rt  fc  Lt  heart  catheters 
Kt  k  Lt   heart  cathsters 
Rt,  Lt  heart  cathatcrlsatioo 
Injectico,  cardiac  cath 
Injection  for  aortograpiiy 
injectico  for  corooary  zraya 
Cardiac  output  aeasureaant 
Cardiac  output  aaasuieaant 
Blectroptiyslology  evaluation 
Blectropbysiology  evaluation 
Telephone  analysia,paeaaak«r 
Bxtracranlal  study 
Bxtracranial  study 
Bxtracranlal  atudy 
Bxt realty  study 
Rxtreaity  study 
Bxtreaity  study 
liOwer  extremity  study 
Lower  extremity  study 
Upper  extreaity  study 
Opper  extremity  study 
Bxtreaity  study 
Bxtreaity  study 
Bxtreaity  study 
Penile  vascular  atudy 
Penile  vaacular  atudy 
Evaluation  of  <ri>eezing 
Vital  capacity  teat 
Vital  capacity  screening 
Residual  lung  capacity 
liung  nitrogen  waabout  curve 
Measure  airflow  resistance 
Respiratory  flow  voluae  loop 
C02  breathing  response  curve 
Monoxide  diffusing  capacity 
Meelirane  diffuaion  capacity 
Bxhaled  carbon  dioxide  test 
Sensitivity  akin  tests 
Sensitivity  akin  tests 
Ingestion  challenge  test 
Range  of  aotion  aeasureaents 
Range  of  aotion  aeasureaents 
Muscle  test,  head  or  neck 
Muscle  test,  head  or  neck 
Muscle  test,  one  fiber 
Neuromuscular  junction  teat 
BBG  aonitoring/videorecord 
Intraleaicoal  cheao  adain 
Intralesiooal  chean  a^iin 
Cheaotherapy,  intracavitary 
Cheaotherapy,  intracavitary 
Cheaotherapy,  Into  CMS 
Myofascial  release 
Regional  aanlpulation 
Supplemental  aanipulationa 
Orthotica  training 
Supplemental  tralniitg 
Proatbetic  training 


RVOa 
4.33 
5.99 

7.ao 

4.M 
0.40 

•.at 

•.M 

O.IC 

12.66 

5.93 

0.17 

o.aa 

O.M 
0.40 

o.as 

0.4S 

O.M 
O.M 
0.99 
0.4C 

0.31 

0.35 
0  68 
0.45 
1.25 
0.44 
0.31 
0.11 
0.18 
0.26 
0.26 
0.26 
0.31 
0.40 


26 
26 

15 
15 
15 
9S 
16 
11 
79 
18 
50 
65 
00 
52 
.80 
37 
20 
.89 
.45 
.19 
.12 
.31 
.17 
.37 


*  All  CPT  codes  euid  descriptors  copyright  1995  American  Medical  Association 
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C1>T/HCTC8 
Code  * 


97521 
9892S 
98926 
98927 
98928 
98929 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99217 
99218 
99219 
99220 
99221 
99222 
99223 
99231 
99232 
99233 
99238 
99239 
99241 
99242 
99243 
99244 
99245 
99251 
99252 
99253 
99254 
99255 
992S1 
99262 
99263 
99271 
99272 
99273 
99274 
99275 
93281 
99282 
99283 
99284 
99285 
99291 
99292 
99295 
99296 
99297 
99301 
99302 
99303 


Codes  Subject  to  CuuMW-nt 


Mod  Deacrlptiop 


Svipplt— ntal  tralDlog 
Oateopathlc  •anlpulation 
Osteopathic  ■anlpulation 
Osteopathic  aanipulation 
Osteopathic  ■anlpulation 
Osteopathic  Manipulation 
Otflce/outpetlent  visit,  new 
Office/outpatient  visit,  new 
Off ice /outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  est 
Office/outpatient  visit,  est 
Office/outpatient  visit,  est 
Of flee /outpatient  visit,  est 
Office/outpatient  visit,  est 
Observation  care  discharge 
Observation  care 
Observation  care 
Observation  care 
Initial  hospital  care 
Initial  hospital  care 
Initial  hospital  care 
Subsequent  hospital  care 
Subsequent  hospital  care 
Subsequent  hospital  care 
Hospital  discharge  day 
Hospital  discharge  day 
Office  consultation 
Office  consultation 
Office  consultation 
Office  consultation 
Office  consultation 
Initial  inpatient  consult 
Initial  inpatient  consult 
Initial  inpatient  consult 
Initial  inpatient  consult 
Initial  inpatient  consult 
Follow-up  inpatient  consult 
Pollow-up  inpatient  consult 
Pollow-up  Inpatient  consult 
Confinnatory  consultation 
Confiraatory  consultation 
Confimatory  consultation 
Confixaatory  consultation 
Confiraatory  consultation 
Baergency  dept  visit 
ttwrgency  dept  visit 
Baergency  dept  visit 
Baergency  dept  visit 
Baergeitcy  dept  visit 
Critical  care,  first  hour 
Critical  care,  addl  30  nln 
Neonatal  critical  care 
Neonatal  critical  care 
Neonatal  critical  care 
Nursing  facility  care 
Nursing  facility  care 
Nursing  facility  care 


Kmm 


0 

.22 

0 

.45 

0 

.65 

0 

.87 

1 

.03 

1 

.19 

0 

.45 

0 

.88 

1 

.34 

2 

.00 

2 

.67 

0 

.17 

0 

.45 

0 

.67 

1 

.10 

1 

.77 

1 

.38 

1 

.28 

2 

.14 

2 

.99 

1 

.38 

2 

.14 

2 

.99 

0 

.64 

1, 

.06 

1. 

.51 

1. 

.28 

1. 

.75 

0. 

,64 

1. 

28 

1. 

71 

2. 

56 

3. 

41 

0. 

66 

1. 

32 

1. 

82 

2. 

64 

3. 

65 

0. 

42 

0. 

85 

1. 

27 

0. 

45 

0. 

84 

1. 

19 

1. 

73 

2. 

31 

0. 

33 

0. 

55 

1. 

34 

1. 

95 

3. 

06 

4. 

00 

2. 

00 

16. 

00 

8. 

00 

4. 

00 

1. 

28 

1. 

71 

2 

14 

CPT/IKPCS 
Code   • 


Codes  Subject  to  Co— ent 


Mod  Description 


99311 

99313 

99313 

99341 

99343 

99343 

99351 

99352 

99353 

99354 

99355 

99356 

99357 

99375 

99381 

99362 

99383 

99384 

99385 

99386 

99387 

99391 

99392 

99393 

99394 

99395 

99396 

99397 

99401 

99402 

99403 

99404 

99411 

99412 

99431 

99432 

99433 

99435 

99440 


Proposed 
KVOs 


■urslng  facility  care.subseq 
Nursing  facility  care,subseq 
■urslng  facility  care,subssq 
visit,  new  patient 
new  patient 
new  patient 
estab  patient 
estab  patient 
estab  patient 
office 
office 


visit, 
HosK  visit, 

visit. 

visit, 

visit. 
Prolonged  service 
Prolonged  service 


Prolonged  service.  Inpatient 
Prolonged  service,  infwtient 
Care  plan  crversight/30-60 
Preventive  visit,  new,  infant 
Preventive  visit,  new,  age  1-4 
Preventive  visit,  new,  age  5-11 
Preventive  visit,  new,  age  13-17 
Preventive  visit,  new,  age  18-39 
Preventive  visit,  new,  age  40-64 
Preventive  visit,  new,  age  65  6  over 
Preventive  visit,  est,  infant 
Preventive  visit,  est,  age  1-4 
Preventive  visit,  est,  age  5-11 
Preventive  visit,  est,  age  13-17 
Preventive  visit,  est,  age  18-39 
Preventive  visit,  est,  age  40-64 
Preventive  visit,  est,  age  65  fc  over 
Preventive  counseling,  indiv 
Preventive  counseling,  indiv 
Preventive  counseling,  indiv 
Preventive  counseling,  indiv 
Preventive  counseling,  group 
Preventive  counseling,  group  • 
Initial  care,  noraal  ne«liom 
Seaborn  care  not  in  hospital 
■oraal  newborn  care,  hospital 
Hospital  MB  discharge  day 
newborn  resuscitation 


0.64 
l.M 
l.U 
l.M 
2.M 

a.cT 

l.M 

x.n 
t.n 

1.77 
1.71 
1.71 
1.73 

1.1» 

l.M 
l.M 
1.B3 

1.53 
1.88 
.06 
.03 
.19 
.19 
.36 
.36 
.53 
.71 
.48 
.98 
.46 
.95 


0.15 
0.25 
1.17 
1.26 
0.62 
1.50 
3.93 


All   CPT  codes  eind  descriptors  copyright   199S  American  Medical  Association 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  345 
RIN3220-AA79 

Employers'  Contrltwtions  and 
Contribution  Reports 

agency:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  hereby  revises  its  regulations 
under  the  Railroad  Unemployment 
Insurance  Act  in  order  to  implement 
amendments  to  that  Act  in  1988  to 
provide  for  employers  under  the  RUIA 
to  pay  unemployment  contributions  on 
the  basis  of  an  experience  rating  system. 
Prior  to  amendment,  all  employers  paid 
contributions  at  the  same  rate. 
EFFECTIVE  DATE:  May  3,  1996. 
ADCflESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board. 
Bureau  of  Law,  Chicago,  Illinois  60611; 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Benefits 
under  the  Railroad  Unemployment 
Instirance  Act  (RUIA)  are  funded  by 
contributions  paid  by  employers,  as 
defined  in  section  1(a)  of  the  RUIA  and 
part  301  of  this  chapter.  For  calendar 
years  through  1990,  all  employers,  with 
the  exception  of  conunuter  railroads, 
paid  contributions  at  the  same  rate.  Title 
Vn  of  Public  Law  100-647  amended 
section  8(a)  of  the  RUIA  to  provide  for 
a  contribution  rate  based  upon  an 
employer's  experience.  The  experience 
rating  system  provided  by  section  8(a)  of 
the  RUIA  is  phased  in  beginning  with 
calendar  year  1991.  For  1991  and  1992, 
a  transitional  rate  of  contribution 
applies  to  each  employer.  Effective 
January  1, 1993,  each  employer  will 
have  an  experience-based  rate  of 
contribution.  A  "new  employer"  rate  of 
contribution  will  be  computed  for  an 
employer  that  first  pays  compensation 
after  December  31, 1989. 

The  experience  rating  system  that 
goes  into  effect  January  1,  1993  is  based 
upon  recommendations  made  by  the 
Railroad  Unemployment  Compensation 
Conmiittee  (RUCC),  which  was 
established  by  Section  504  of  the 
Railroad  Retirement  Solvency  Act  of 
1983  (Public  Law  98-76).  The  RUCC 
was  required  to  review  all  aspects  of  the 
unemployment  insurance  system  under 
the  RUIA,  including  the  method  by 
which  benefit  costs  under  the  RUIA 
were  funded.  In  its  report  dated  )une  29, 
1984.  the  RUCC  recommended  that 


railroad  unemployment  insurance 
contributions  be  put  on  an  experience 
rating  system  utilizing  what  is  termed  a 
"reserve-benefit  ratio  method"  of 
measuring  experience.  The  methodology 
contemplates  that  each  employer  will 
pay  contributions  at  a  rate  consisting  of 
a  iMsic  rate,  plus  0.65  percent  to  cover 
the  administrative  expenses  incurred  by 
the  Railroad  Retirement  Board,  plus  the 
amount  of  any  surcharge  that  becomes 
applicable  when  the  balance  to  &e 
credit  of  the  railroad  imemployment 
insurance  account  declines  to  certain 
specified  levels. 

The  basic  rate  referred  to  above 
consists  of  three  components.  The  first 
component  is  the  allocated-experience 
rate  and  is  based  upon  benefit  payments 
that  are  charged  to  each  employer.  The 
purpose  of  this  rate  is  to  ensure  that 
each  employer  is  ultimately  responsible 
for  the  cost  of  benefits  paid  to  its  owm 
employees.  The  second  component  is 
the  unallocated-experience  element, 
which  covers  benefit  payments  that  are 
not  chargeable  to  any  employer.  Its 
purpose  is  to  ensure  that  res{>on8ibility 
for  benefit  charges  that,  by  law,  cannot 
be  allocated  to  a  single  employer  is 
fairly  shared.  The  third  component 
covers  risk-shared  benefit  payments, 
that  is,  benefits  that  are  chargeable  to  a 
base  year  employer  but  the 
contributions  to  cover  the  cost  of  those 
benefits  cannot  be  collected 
immediately  because  of  the  imposition 
of  a  maximimi  contribution  rate.  Risk- 
sharing  picks  up  the  income  that 
otherwise  would  be  lost  because  of  the 
maximum  rate  of  contribution. 
Eventually,  the  lost  income  will  be  paid 
by  the  employers  that  were  at  the 
maximum  rate  because  the  reserve-ratio 
component  assures  that,  over  time,  each 
employer  will  contribute  amounts  equal 
to  all  benefit  payments  charged  to  it. 

This  rule  consists  of  five  subparts. 
Subpart  A  contains  some  general 
provisions  and  definitions.  Subpart  B 
revises  part  345  as  it  read  prior  to  this 
revision  and  sets  forth  the  requirements 
for  filing  reports  of  contributions  and 
the  manner  in  which  contributions  are 
to  be  collected. 

Subpart  C  implements  the  provisions 
of  section  8(a)(17)  ond  (18)  of  the  RUIA, 
which  require  the  Board  to  establish 
individual  employer  records  and  to 
prescribe  regulations  relating  to  the 
establishment  and  discontinuance  of 
joint  employer  records.  Subpart  C  also 
prescribes  the  regulations  reqiiired  by 
section  8(a)(19)  of  the  RUIA,  relating  to 
the  establishment  of  employer  records 
in  the  event  of  mergers,  consolidations, 
or  other  changes  in  employer  identity, 
including  changes  resulting  from  a  sale 


or  transfer  of  assets,  reincorporation,  or 
abandonment. 

Subpart  D  explains  the  experience 
ratiqg  system  under  the  RUIA  and  the 
methods  that  the  Board  will  follow  in 
computing  each  employer's  rate  of 
contribution  under  the  experience  rating 
system.  This  subpart  also  explains  the 
computation  of  new  employer 
contribution  rates. 

Subpart  E  explains  how  the  Board 
will  charge  base  year  employers  with 
benefit  payments  made  under  the  RUIA, 
the  handling  of  adjustments  to  those 
charges,  and  the  process  for  notifying 
base  year  employers  of  the  charges. 

Section  By  Section  Analysis 

Subpart  A — General  Provisions  and 
Definitions 

Section  345.101  sets  forth  the  general 
requirement  that  employers  (except  for 
a  local  lodge  or  division  of  a  railway 
labor  organization)  covered  imder  the 
RUIA  must  pay  a  contribution  on 
compensation  paid  to  their  employees 
in  order  to  fund  unemployment  and 
sickness  benefits  payable  under  that 
statute.  It  revises  previous  §  345.1. 

Section  345.102  provides  that  where 
an  employee  is  employed  by  two  or 
more  employers  (other  than  a 
subordinate  imit  of  a  railway 
organization)  the  employers  may  prorate 
the  amount  of  contributions  due  based 
upon  the  amoimt  of  compensation  paid 
to  the  employee.  It  simplifies  the 
provisions  previously  found  in 
§  345.2(b). 

Section  345.103  provides  that  an 
employer's  rate  of  contributions  shall  be 
based  upon  his  "experience"  as  defined 
in  Subpart  D.  It  revises  the  present 
§  345.2(a). 

Section  345.105  is  a  new  section  and 
sets  forth  the  statutory  exception  that 
exempts  employee  representatives,  as 
defined  in  part  205  of  this  chapter,  bom 
paying  contributions  on  their  salaries.  It 
also  provides  that  contributions  are  the 
sole  obligation  of  the  employer  and  may 
not  be  deducted  from  the  employee's 
wages. 

Section  345.106  is  a  new  section  and 
contains  definitions  relevant  to  this 
part. 

Subpart  B — Reporting  and  Collecting 
Contributions 

Section  345.110  follows  §  345.4  of  the 
previous  regulation  and  provides  that 
the  reports  of  compensation  filed  under 
part  209  of  this  chapter  shall  be  used  to 
establish  an  employee's  comfiensation 
record  under  the  RUIA. 

Section  345.111  is  essentially  the 
same  as  previous  §  345.5  and  provides 
for  the  filing  of  quarterly  contribution 


reports  by  employers.  It  eliminates 
annual  reports  and  provides  that -an 
affiliated  group  of  employers  may  file  a 
consolidated  quarterly  contributian 
report 

Section  345.112  provides  that  an 
employer's  final  contribution  report 
shall  be  filed  within  60  days  after  the 
last  payment  of  wages.  It  is  essentially 
the  same  as  previous  §  345.6. 

Section  345.113  provides  that  the 
contribiition  report  must  be  filed  by  a 
lespcmsible  officer  of  the  employer.  It  is 
the  same  as  previous  $  345.7. 

Section  345.114  provides  that  the 
quarterly  omtribution  report  mtist  be 
filed  on  a  form  approved  by  the  Board 
unless  the  failure  to  use  such  form  was 
due  to  reasonable  cause  and  not  due  to 
willfiil  neglect.  It  follows  previous 
§345.8. 

Section  345.115  provides  that  an 
employer  shall  file  the  quarterly 
contributions  report  wiUi  the  Qiief 
Financial  Officer  on  or  before  the  last 
day  of  the  month  following  the  end  of 
the  quarter.  It  is  essentially  the  same  as 
the  present  §  345.9  except  that  the 
provisions  for  waiving  interest  or 
penalty  resulting  £rom  a  late  rep>ort  are 
found  in  §§  345.122  and  345.123, 
respectively. 

Section  345.116  simplifies  previous 
§  345.10  and  provides  that  payment  or 
deposit  of  contributions  due  shall  be  in 
accordance  with  instructions  provided 
by  the  Board. 

Section  345.117  permits  rounding  to 
the  nearest  cent  when  paying 
contributions.  It  reflects  a  provision 
found  in  the  RUIA  and  is  identical  to 
the  previous  §  345.11. 

Section  345.118  provides  that  an 
employer  who  imderpays  or  overpays 
his  contributions  may  take  an  interest 
bee  adjustment  on  the  contribution 
report  due  alter  discovery  of  the  error. 
It  is  essentially  the  same  as  previous 
§  345.12,  except  that  it  contains  a 
clarification  providing  that  if  an 
employer  fails  to  adjust  an 
underpayment  in  accordance  with  the 
section,  he  shall  be  liable  for  interest  on 
the  underpayment  bom  the  time  the 
adjustment  should  have  been  made 
until  the  underpayment  is  made. 

Section  345.119  provides  that  if  an 
employer  cannot  adjust  an  overpajrment 
of  contributions  as  provided  for  in 
§  345.118,  he  may  claim  a  refund  for  the 
overpayment.  No  claim  for  refund  shall 
be  honored  if  filed  more  than  three 
years  after  the  contribution  report 
containing  the  error  was  required  to  be 
filed,  or  more  than  two  years  after 
payment  of  the  erroneous  contribution, 
whichever  is  later.  This  section  follows 
previous  §  345.13,  but  clarifies  that  no 
interest  shall  be  paid  on  the  refund  and 


that  any  claim  for  refund  shall  be  ofint 
by  any  contributions  due  the  Board  by 
the  onployer  claiming  the  refund. 
However,  where  the  overpayment  of 
contributlau  is  the  result  of  Board  error 
in  computing  an  employer's 
contribution  rete  imder  Subpart  D.  the 
Board  will  pay  interest  in  accord  with 
section  6621  of  the  Internal  Revenue 
Code. 

Section  345.120  revises  previous 
§  345.14  and  provides  that  if  any 
contribution  is  not  paid  when  due,  the 
Board  may  assess  the  amount  due 
(whether  or  not  the  deficiency  is 
adjustable  as  an  imderpayment  imder 
§  345.118).  The  assessment  is  the 
creation  of  an  account  receivable  by  the 
Chief  Financial  Officer.  The  amount 
assessed  may  be  collected,  after  notice 
and  demand,  by  any  remedy  available 
under  law,  but  must  be  collected  within 
10  years  after  assessment.  In  collecting 
an  assessment,  the  Board  may  use  any 
remedy  available  imder  the  Internal 
Revenue  Code  for  collecting  railroad 
retirement  taxes. 

Secticm  345.121  is  the  same  as 
previous  §  345.15,  which  permits  the 
Board  to  make  an  assessment  of 
contributions  (jeopardy  assessment) 
before  the  return  of  contributions  is  due 
in  order  to  protect  the  interest  of  the 
United  States. 

Section  345.122  follows  previous 
§  345.15,  which  provides  that  interest  of 
one  percent  a  month,  or  fraction  thereof, 
shall  accrue  on  contributions  not  paid 
on  time  or  not  adjusted  in  a  timely 
manner  imder  §  345.118.  Because  the 
interest  provision  in  the  RUIA  is  really 
a  penalty  provision,  that  is,  it  assesses 
a  fixed  rate  regardless  of  the  maiket  rate 
of  interest,  a  new  provision  is  added 
that  permits  the  Qiief  Financial  Officer 
to  waive  interest  when  equity  warrants. 

Section  345.123  follows  previous 
§  345.19  and  provides  for  penalties  for 
delinquent  and  false  contribution 
reports. 

Section  345.124  is  a  new  section  and 
provides  that  an  employer  may  seek 
administrative  review  of  any 
determination  made  by  the  Chief 
Financial  Officer  with  regard  to 
amounts  due  under  this  part.  A  request 
for  review,  however,  does  not  stay  the 
employer's  obligation  to  make  or 
continue  to  file  reports  as  required 
under  this  part. 

Section  345.125  revises  previous 
§  345.24  to  alleviate  the  biutien  on 
employers  to  keep  supporting  records 
back  to  1939.  Under  the  regulation,  an 
employer  must  keep  records  that 
support  his  contribution  reports  for  five 
calendar  years  after  the  date  the  report 
was  required  to  be  filed. 


Section  345.128  is  identical  to 
previous  §  345.18  and  {wovidas  that  any 
amount  due  firam  an  employer  under 
this  part  is  a  lim  <m  the  employer's 
property  in  tnat  of  the  United  States. 

Subpart  C— Individual  Employer 
Records 

Section  345.201  provides  that 
e%ctive  January  1, 1990,  the  Board  vrill 
establish  a  "record"  bx  each  empIo3rer 
composed  of  the  onployer's 
contributicm  and  benefit  "experience" 
and  his  share  of  the  system 
"experience"  to  determine  the 
employer's  experience-based 
contribution  rate. 

Secti(m  345.202  provides  that  t%iro  or 
more  employers  under  common  contro' 
may  consolidate  their  respective 
employer  records  and  be  treated  as  one 
employer. 

Section  345.203  provides  that  in  the 
event  of  a  merger  of  two  employers,  the 
surviving  employer's  record  shall 
consist  of  the  combination  of  the 
individual  employer  records  of  the 
employers  participating  in  the  merger. 

Section  345.204  embodies  the  so- 
called  "successor  employer  rule"  and 
provides  that  in  the  case  of  sale  or 
transfer  of  assets  by  an  employer,  the 
record  of  the  sellii^  employer  shall  be 
transferred  to  the  purchaser.  If  less  than 
substantially  all  the  assets  are  sold  or 
transferred,  the  record  shall  be 
transferred  in  accordance  with  the 
agreement  of  sale,  subject  to  Board 
approval. 

Section  345.205  provides  that  a 
reorganization  that  does  not  involve  a 
merger  does  not  afiiect  the  employer 
records  of  the  entities  involved  in  the 
reorganization. 

Section  345.206  provides  that  an 
employer  who  first  pays  compensation 
after  December  31.  1989.  shall  continue 
to  maintain  an  employer  record  during 
the  period  of  inactivi^. 

Section  345.207  provides  that  in  the 
case  of  an  employer  who  permanently 
ceases  operations  (defunct  employer), 
that  employer's  net  cumulative 
contribution  balance  and  net  ciunulative 
benefit  balance  shall  be  transferred  to 
th?  system  unallocated  charge  balance, 
that  is.  the  employer's  "experience"  is 
spread  among  all  employers. 

Section  345.208  provides  that  the 
Board  shall  publish  annually  notice  of 
the  system  unallocated  charges  and 
credits. 

Subpart  D — Contribution  Rates 

Section  345. 301  provides  that 
effective  January  1, 1993,  each 
employer's  contribution  rate  will  be 
ccunputed  based  upon  his  benefit  and 
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contribution  experience  as  computed 
under  this  subpart. 

Section  345.302  defines  the  words 
and  phrases  used  in  computing 
experience-rated  contributions. 

Section  345.303  sets  forth  in  a  step- 
by-step  manner  the  computation  of  the 
experience  rate. 

Section  345.304  provides  that  new 
employers,  as  defined  therein,  shall 
have  a  phased-in  experience  rate  and 
sets  forth  the  computation  of  this  rate. 

Section  345.305  provides  that 
annually  the  Board  shall  notify  each 
employer  of  his  contribution  rate  as 
computed  under  this  subpart  and  of  the 
components  that  make  up  that  rate. 

Section  345.306  provides  that  upon 
request  the  Board  will  make  available  to 
each  employer  the  data  used  to 
determine  the  employer's  contribution 
rate. 

Section  345.307  provides  a  procedure 
under  which  an  employer  may  protest 
his  rate.  Such  procedure  may  include  a 
hearing,  and  any  final  decision  of  the 
Board  is  subject  to  judicial  review. 
During  pendency  of  the  appeal,  the 
employer  shall  pay  at  the  protested  rate. 
Should  the  employer  prevail  in  the 
protest,  he  will  be  refunded  the 
overpaid  contributions  or  may  take  a 
credit  in  the  amount  of  the  overpayment 
against  future  contributions  due  as 
provided  for  in  §  345.118  of  this  part. 

Subpart  E — Benefit  Charging 

Section  345.401  provides  that  all 
benefits  paid  to  an  employee  for  his  or 
her  days  of  unemployment  or  sickne^ss 
will  be  cheuged  to  the  base  year 
employer  of  the  employee. 

Section  345.402  provides  that 
unemployment  benefits  paid  for  days  of 
unemployment  resulting  from  a  strike  or 
work  stoppage  will  not  be  charged  to  the 
employee's  base  year  employer,  but 
shall  bie  charged  to  the  system 
unallocated  charge  balance. 

Section  345.403  explains  how  benefits 
paid  are  charged  if  the  employee  had 
more  than  one  base  year  employer. 

Section  345.404  provides  that  benefits 
previously  charged  shall  be  adjusted  if 
later  recovered  by  the  Board  because 
they  were  erroneously  paid.  However, 
no  adjustment  shall  be  made  where 
recovery  of  the  benefits  has  been 
waived,  or  to  the  extent  that  recovery  is 
not  made  because  the  debt  is 
determined  uncollectible  or  because  it 
was  compromised. 

Section  345.405  provides  that  the 
Board  will  notify  an  employer  when  a 
claim  for  ben'efits  is  made  and  when 
such  benefits  are  paid.  In  addition,  each 
quarter  the  Board  will  provide  each 
employer  with  a  report  of  its  cimiulative 
benefit  balance. 


Section  345.406  provides  that  the 
cumulative  benefit  balance  of  a  defunct 
employer  shall  be  added  to  the  system 
unallocated  charge  balance. 

On  August  Ih,  1995,  the  Board 
published  this  rule  as  a  proposed  rule 
(60  PR  43300),  inviting  comments  on  or 
before  October  17, 1995.  No  comments 
were  received. 

In  reviewing  the  proposed  rule  prior 
to  its  publication  as  a  final  nile, 
clarification  of  certain  provisions,  as 
enumerated  below,  was  found 
necessary. 

The  second  sentence  of  Step  1  of 
§  345.302(j),  which  explains  the 
computation  of  the  pooled  charge  ratio, 
was  changed  to  remove:  ",  345.304,  or 
345.308  *  *  *,  whichever  is  applicable". 
A  "pooled  charge"  is  added  only  to  the 
contribution  rate  computed  under 
§  345.303  and  is  not  added  to  a  new 
employer  rate  of  computation,  as 
computed  under  §  345.304,  except  to  the 
extent  that  a  new  employer  rate,  as 
phased  in,  reflects  its  experience  with 
respect  to  {>eriods  after  the  period 
during  which  it  has  an  initial 
contribution  rate,  as  computed  in 
§  345.304(b).  Also,  there  is  no  §  345.308. 

The  first  sentence  of  §  345.302(k), 
relating  to  computation  of  pooled 
credits,  was  amended  to  add  the 
language  ",  as  computed  under 
§  345.303  of  this  part,"  to  clarify  that  a 
new  employer  is  not  entitled  to  a  pooled 
credit  since  a  new  employer's  rate  is 
computed  under  the  special  provisions 
of  §  345.303(b)  and  not  under  the 
regular  formula  foimd  in  §  345.303(a), 
which  provides  for  the  application  of 
thepooled  credit  at  Step  3. 

The  first  sentence  of  §  345.302(n), 
relating  to  surcharge  rates,  was  amended 
to  add  the  language  ",  as  computed 
under  §  345.303  of  this  part,"  to  clarify 
that  a  surcharge  rate,  when  applicable, 
will  be  added  only  at  Step  6  of 
§  345.303(a)  and  not  to  the  rate,  if  any, 
as  computed  under  §  345.304(b). 

The  Labor  Member  of  the  Railroad 
Retirement  Board  does  not  support  the 
authority  contained  in  §  345.118(c)(3)  of 
the  regulation  for  the  payment  of 
interest,  under  certain  circiunstances,  to 
railroad  employers  who  have  overpaid 
their  contributions  due  under  the 
Railroad  Unemployment  Insiu-ance  Act. 
There  is  no  express  statutory  language 
in  the  Railroad  Unemployment 
Insurance  Act  authorizing  the  payment 
of  interest,  but  rather,  the  authority  is 
derived  from  a  provision  in  the  Internal 
Revenue  Code,  which  is  incorporated  by 
reference.  The  Labor  Member  is  of  the 
opinion  that  the  regulation  shoidd 
follow  the  current  regulation  of  the 
Railroad  Retirement  Board,  which  does 
not  provide  for  the  payment  of  interest. 


In  addition  to  the  lack  of  express 
statutory  authority  for  the  payment  of 
interest,  the  Labor  Member  believes  that 
it  is  inequitable  to  authorize  the 
payment  of  interest  to  railroad 
employers  who  have  overpaid  their 
contributions  when  there  is  no  authority 
for  the  Railroad  Retirement  Board  to  pay 
interest  to  beneficiaries  who  have  been 
underpaid  benefits  under  the  Railroad 
Retirement  and  Railroad  Unemployment 
Insurance  Acts. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
No.  12866;  therefore  no  regulatory 
impact  analysis  is  required.  The 
information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
3220-0008  and  3220-0012. 

List  of  Subiects  in  20  CFR  Part  345 

Railroad  employere.  Railroad  * 
unemployment  benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Ck)de 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Part  345  is  revised  to  read  as 
follows: 

PART  345— EMPLOYERS' 
CONTRIBUTIONS  AND 
CONTRIBUTION  REPORTS 

Subpart  A— Q«n«ral  Provisions  and 
Osflnitions 

345.101  Requirement  for  contribution. 

345.102  Multiple  employer  limitation. 

345.103  Rate  of  contribuUon. 

345.104  Employees  and  employee 
representatives  not  liable. 

345.105  Definitions. 

Subpart  &—nsport>ng  and  CoHading 
Contrtbutions 

345.110    Reports  of  compensation  of 

employees. 
345.  Ill    Contribution  reports. 

345.112  Final  coatribution  reports. 

345.113  Execution  of  contribution  reports. 

345.114  Prescribed  forms  for  contribution 
reports. 

345.115  Place  and  time  for  filing 
contribution  reports. 

345.116  Payment  of  contributions. 

345.117  When  fractional  part  of  cent  may 
be  disregarded. 

345.118  Adjustments. 

345.119  Refunds. 

345.120  Assessment  and  collection  of 
contributions  or  underpayments  of 
contributions. 

345.121  Jeopardy  assessment. 

345.122  Interest. 

345.123  Penalty  for  delinquent  or  false 
contribution  rep>orts. 

345.124  Right  to  appeal. 

345.125  Records. 

345.126  Liens. 


Subpart  C—lndlvfduai  Employar  RacoRls 

345.201  Individual  employer  record 
defined. 

345.202  Consolidated  employer  records. 

345.203  Merger  or  combination  of 
employers. 

345. 204  Sale  or  transfer  of  assets. 

345.205  Reincorporation. 

345.206  Abandonment. 

345.207  Defunct  employer. 

345.208  System  records. 

Subpart  D-€ontrlbution  Ralsa 

345.301  Introduction. 

345.302  Definition  of  terms  and  phrases 
used  in  experience-rating. 

345.303  CompuUtionofnte. 

345.304  New-employer  contribution  rates. 

345.305  Notification  and  proclamations. 

345.306  Availability  of  information. 

345.307  Rate  protest 

Subparts   Danam Charging 

345.401  General  rule. 

345.402  Strikes  or  work  stoppages. 

345.403  Multiple  base  year  employers. 

345.404  Adjustments. 

345.405  Notices  to  base  year  employers. 

345.406  Defunct  employer. 
Authority:  45  U.S.C  362(1). 

Subpart  A— Qanaral  ProvMona  and 
Daflnlllona 

1346.101    Raqulramant  for  contribution. 

Every  employer,  as  defined  in  part 
301  of  this  chapter,  shall  pay  to  the 
Railroad  Retirement  Board  a 
contribution  with  respect  to  the 
compensation  paid  to  an  employee  in 
any  calendar  month  for  service  by  such 
employee  (except  for  service  to  a  local 
lodge  or  division  of  a  railway  labor 
organization).  For  the  purposes  of  this 
part,  the  term  "compensation"  is 
defined  in  part  302  of  this  chapter.  The 
compensation  subject  to  contribution  is 
the  gross  amoimt  of  compensation  paid 
to  an  employee  for  service  in  any 
month,  not  to  exceed  the  amoimt  of  the 
monthly  compensation  base  (MCB),  as 
defined  in  part  302  of  this  chapter.  The 
amount  of  contribution  payable  by  each 
employer  is  to  be' computed  and  paid 
pursuant  to  the  provisions  of  this  part. 

1345.102    MuMplasiTipioysr  limitation. 

(a)  The  contributions  required  by  this 
part  shall  not  apply  to  any  amoimt  of 
the  aggregate  compensation  paid  to  such 
employee  by  all  such  employers  in  such 
calendar  month  which  is  in  excess  of 
the  MCB;  and 

(b)  Each  employer  (other  than  a 
subordinate  imit  of  a  national-railway- 
labor-organization  employer)  shall  be 
liable  for  that  portion  of  the 
contribution  with  respect  to  such 
compensation  paid  by  all  such 
employere  which  the  compensation 
paid  by  the  employer  to  such  employee 
bean  to  the  total  compensation  paid  in 


such  month  by  all  svich  employers  to 
such  employee. 

(c)  In  the  event  that  the  compensation 
paid  by  such  employers  to  the  employee 
in  such  month  is  less  than  the  MCB, 
each  subordinate  tmit  of  a  national- 
railway-labor-organization  employer 
shall  be  liable  for  such  portion  of  any 
additional  contribution  as  the 
compensation  paid  by  such  employer  to 
such  employee  in  such  month  bears  to 
the  total  compensation  paid  by  all 
national-railway-labor-organization 
employere  to  such  employee  in  such 
month. 

1346.103    RatsofoontrRMitton. 

(a)  Each  employer  will  have  an 
experience-rated  rate  of  contribution 
computed  by  the  Board  imder  the 
provisions  of  section  8(a)(1)(C)  of  the 
Railroad  Unemployment  Insurance  Act 
See  Subpart  D  of  this  part. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section  the  rate  of  contribution 
applicable  to  an  employer  that  first 
becomes  subject  to  this  part  after 
December  31, 1989,  will  be  computed 
by  the  Board  in  accordance  with  section 
8(a)(l)P)  of  the  Raihroad 
Unemployment  Insurance  Act  See 
Subpart  D  of  this  part. 

f  345.104    Emptoyaas  and  ampioyaa 
ropraasntsUvaa  not  UaMa. 

The  amoimt  of  contributions  for 
which  an  employer  is  liable  under  this 
part  shall  not  be  deducted  from  an 
employee's  compensation,  and  the 
Board  v«ll  not  recognize  any  agreement 
under  which  an  employee  assumes 
Uability  for  such  contributions. 
Employee  representatives  under  part 
205  of  this  chapter  are  not  employees 
for  purposes  of  the  Railroad 
Unemployment  Insurance  Act  and  are 
not  liable  for  payment  of  contributions 
under  this  part. 

{345.105    Oannltiona. 

(a)  Chief  Financial  Officer.  References 
in  this  part  to  the  Board's  Chief 
Financial  Officer  mean  the  Chief 
Financial  Officer,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611.  The  Chief  Financial 
Officer  shall  be  responsible  for 
assessing,  collecting,  and  depositing 
contributions  due  bora  employere  under 
this  part. 

(b)  Monthly  compensation  base.  For 
the  piuposes  of  this  part,  the  monthly 
compensation  base  (MCB)  is  the 
maximum  monthly  amount  of 
compensation  per  employee  that  is 
subject  to  contribution  pursuant  to  this 
part.  On  or  before  December  1  of  each 
year,  the  Board  will  compute  the 
amount  of  the  MCB  in  accordance  with 


section  l(i)  of  the  Railroad 
Unemployment  Insurance  Act  and  part 
302  of  this  chapter,  and  will  publish 
notice  of  the  amoimt  so  computed  in  the 
Federal  Ragister  within  10  days  after 
such  computation  has  been  made. 
Information  as  to  the  amount  of  the 
MCB  should  be  requested  from  the 
Board's  Chief  Financial  Officer. 
(c)  Month  defined.  (1)  For  the 
purposes  of  this  part,  if  the  d^e 
prescribed  for  filing  a  report  or  paying 
a  contribution  is  the  last  day  of  a 
calendar  month,  each  succeeding 
calendar  month  or  fraction  thereof 
during  which  the  failure  to  file  at  pay 
the  contribution  continues  shall 
constitute  a  mtmth. 

(2)  If  the  date  prescribed  for  filing  the 
report  or  paying  the  contribution  is  a 
date  oth«-  than  the  last  day  of  a  calendar 
month,  the  period  that  terminates  with 
the  date  numerically  corresponding 
thereto  in  the  succeeding  calendar 
month  and  each  such  successive  period 
shall  constitute  a  month.  If,  in  the 
month  of  February,  there  is  no  date 
corresponding  to  the  date  prescribed  for 
filing  the  report  or  paying,  the  period 
from  such  date  in  January  through  the 
last  day  of  February  shall  constitute  a 
month.  Thus,  if  a  report  is  due  on 
January  30,  the  first  month  shall  end  on 
February  28  (or  29  if  a  leap  year),  and 
the  succeeding  months  shall  end  on 
March  30,  April  30,  etc. 

(3)  If  a  report  is  not  timely  filed  or  a 
contribution  is  not  timely  paid,  the  fact 
that  the  date  prescribed  for  filing  the 
report  or  paying  the  contribution,  or  the 
corresponding  date  in  any  succeeding 
calendar  month,  &lls  on  a  Saturday, 
Sunday,  or  a  legal  holiday  is  immaterial 
in  determining  the  number  of  months. 

(d)  Reference  to  forms.  Any  reference 
in  this  part  to  any  prescribed  reporting 
or  other  form  of  the  Board  includes  a 
reference  to  any  other  form  of  the  Board 
prescribed  in  substitution  for  such 
prescribed  form. 

(e)  Showing  reasonable  cause.  For 
purposes  of  this  part  if  an  employer 
exercised  ordinary  business  care  and 
prudence  and  was  nevertheless  unable 
to  file  the  return  within  the  prescribed 
time,  then  the  delay  is  due  to  reasonable 
cause.  A  failure  to  pay  any  amount  due 
under  this  part  within  the  prescribed 
time  vriil  be  considered  to  be  due  to 
reasonable  cause  to  the  extent  that  the 
employer  has  made  a  satisfactory 
showing  that  he  exercised  ordinary 
business  care  and  prudence  in 
providing  for  payment  but  nevertheless 
was  unable  to  pay  on  time. 
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Subpart  B— Reporting  and  Collecting 
Contrtbutiona 

I34&110    Reports  of  compensation  01 


The  provisions  of  part  209  of  this 
chapter  shall  be  applicable  to  the 
reporting  of  compensation  under  the 
Railroad  Unemployment  Insurance  Act 
to  the  same  extent  and  in  the  same 
manner  as  they  are  applicable  to  the 
reporting  of  compensation  under  the 
Railroad  Retirement  Act. 

1345.111  Contribution  reports. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  every 
employer  shall,  for  each  calendar 
quarter  of  each  year,  prepare  a 
contribution  report,  in  duplicate,  on 
Form  DC-1. 

(2)  Contribution  reports  of  employers 
who  are  required  by  State  law  to  pay 
compensation  on  a  weekly  basis  shall 
include  with  respect  to  such 
compensation  all  payroll  weeks  in 
which  all  or  the  major  part  of  the 
compensation  falls  within  the  period  for 
which  the  reports  are  required. 

(b)  Compensation  to  be  reported  on 
Form  DC-1.  Employers  shall  entw  on 
the  employer's  quarterly  contribution 
report,  prior  to  any  additions  or 
subtractions,  the  amount  of  creditable 
compensation  appearing  on  payrolls  or 
other  disbursement  dociunents  for  the 
corresponding  quarter  as  the  amoimt  of 
creditable  compensation  from  which  the 
contribution  payable  for  that  quarter  is 
to  be  computed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012) 

1349.112  Final  contrtOutlon  repons. 

Upon  termination  of  employer  status, 
as  determined  under  part  301  of  this 
chapter,  the  last  contribution  report  of 
the  employer  shall  be  so  indicated  by 
checking  the  box  on  the  Form  DC-1 
entitled  "Final  Report".  Such 
contribution  report  shall  be  filed  with 
the  Board  on  or  before  the  sixtieth  day 
after  the  final  date  for  which  there  is 
payable  compensation  with  respect  to 
which  contribution  is  required.  The 
period  covered  by  each  such 
contribution  report  shall  be  plainly 
written  thereon,  indicating  the  final  date 
for  which  compensation  is  payable. 
There  shall  be  executed  as  part  of  each 
such  final  contribution  report  a 
statement  giving  the  address  at  which 
compensation  records  will  be  kept  and 
the  name  of  the  person  keeping  the 
records. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012) 


I34S.113    Execution  of  contribution 
reports. 

Each  contribution  report  on  Form  DC- 
1  shall  be  signed  by: 

(a)  The  individual,  if  the  employer  is 
an  individual: 

(b)  The  president,  vice  president,  or 
other  duly  authorized  officer,  if  the 
employer  is  a  corporation;  or 

(c)  A  responsible  and  duly  authorized 
member  or  officer  having  knowledge  of 
its  afiiairs  if  the  employer  is  a 
partnership  or  other  imincorporated 
organization. 

{345.114    Pteecrtbed  forms  for 
cornnouiion  repons. 

Each  employer's  contribution  report, 
together  with  any  prescribed  copies  and 
supporting  data,  shall  be  filled  out  in 
accordance  with  the  instructions  and 
regulations  applicable  thereto.  The 
prescribed  forms  may  be  obtained  from 
the  Board.  An  employer  will  not  be 
excused  from  making  a  contribution 
report  for  the  reason  that  no  form  has 
been  furnished  to  such  employer. 
Application  should  be  made  to  the 
Board  for  the  prescribed  forms  in  ample 
time  to  have  the  contribution  report 
prepared,  verified,  and  filed  with  the 
Boud  on  or  before  the  due  date. 
Contribution  reports  that  have  not  been 
so  prepared  wiU  not  be  accepted  and 
shall  not  be  considered  filed  for 
purposes  of  §345.115  of  this  part.  In 
case  the  prescribed  form  has  not  been 
obtained,  a  statement  made  by  the 
employer  disclosing  the  period  covered 
and  the  amount  of  compensation  with 
respect  to  which  the  contribution  is 
required  may  be  accepted  as  a  tentative 
contribution  report  if  accompanied  by 
the  amount  of  contribution  due.  If  filed 
within  the  prescribed  time,  the 
statements  so  made  will  relieve  the 
employer  from  liability  for  any  penalty 
imposed  uinder  this  part  for  the 
deUnquent  filing  of  the  contribution 
report  provided  that  the  feilure  to  file  a 
contribution  report  on  the  prescribed 
form  was  due  to  reasonable  cause  and 
not  due  to  willful  neglect,  and  provided 
further,  that  within  30  days  after  receipt 
of  the  tentative  report  such  tentative 
report  is  supplemented  by  a 
contribution  report  made  on  the  proper 
form. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012) 

1346.115    Place  and  time  for  filing 
contrllMitlon  reports. 

Each  employer  shall  file  its 
contribution  report  with  the  Chief 
Financial  Officer,  Railroad  Retirement 
Board.  844  North  Rush  Street,  Chicago, 
IlUnois,  60611.  The  employer's 
contribution  report  for  eadb  quarterly 


period  shall  be  filed  on  or  before  the  last 
day  of  the  calendar  month  following  the 
period  for  which  it  is  made.  If  such  last 
day  falls  on  Saturday,  Simday,  or  a 
national  legal  holiday,  the  report  may  be 
filed  on  the  next  following  business  day. 
If  mailed,  reports  must  be  postmarked 
on  or  before  the  date  on  which  the 
report  is  required  to  be  filed. 

5345.116  Payment  of  oontrlbutlona. 

(a)  The  contribution  required  to  be ' 
reported  on  an  employer's  contribution 
report  is  due  and  payable  to  the  Board 
without  assessment  or  notice,  at  the 
time  fixed  for  filing  the  contribution 
report  as  provided  for  in  §  345.115  of 
this  part. 

(b)  An  employer  shall  deposit  the 
contributions  required  under  this  part  in 
accord  with  instructions  issued  by  the 
Railroad  Retirement  Board.  At  the 
direction  of  the  Board,  the  Secretary  of 
the  Treasury  shall  credit  such 
contributions  to  the  Railroad 
Unemployment  Insurance  Accotmt  in 
accord  with  section  10  of  the  Railroad 
Unemployment  Insurance  Act  and  to 
the  Railroad  Unemployment  Insurance 
Administration  Fund  in  accord  with 
section  11  of  the  Railroad 
Unemployment  Insurance  Act 

1345.117  WtMnfrsctionei  pert  of  cent  mey 

e^^p  ^^a^^s  ^^■■^w  ^^^paa* 

In  the  payment  of  employers' 
contributions  to  the  Board  a  fractional 
part  of  a  cent  shall  be  disregarded 
unless  it  amotmts  to  one-half  cent  or 
more,  in  which  case  it  shall  be  increased 
to  one  cent. 


1346.118 

(a)  In  general.  If  more  or  less  than  the 
correct  amount  of  an  employer's 
contribution  is  paid  with  respect  to  any 
compensation,  proper  adjustments  with 
respect  to  the  contributions  shall  be 
made,  without  interest,  in  subsequent 
contribution  payments  by  the  same 
employer,  as  provided  for  in  this 
section. 

(b)  Compensation  adjustment.  A 
compensation  adjustment  is  the  amount 
of  any  adjustment  reported  by  an 
employer  on  Form  BA-4.  See  part  209 
of  tlxis  chapter. 

(c)  Adjustment  of  contributions.  (1) 
All  adjustments  of  contributions  based 
on  compensation  adjustments  shall  be 
accoimted  for  by  the  employer  on  the 
contribution  report  for  the  same  quarter 
in  which  the  Form  BA-4  reflecting  the 
compensation  adjustments  is  filed  with 
the  Board. 

(2)  If  less  than  the  correct  amoimt  of 
contributions  is  paid  for  any  previous 
calendar  quarter  or  calendar  year 
because  of  an  error  that  does  not 
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constitute  a  compensation  adjustment  as 
defined  in  paragraph  (b)  of  this  section, 
the  employer  shiall  adjust  the  error  by — 

(1)  Reporting  the  additional 
contribution  on  the  next  report  filed 
after  discovery  of  the  error,  and 

(ii)  Paying  the  amount  thereof  to  the 
Board  at  the  time  such  rep<»l  is  filed. 

(3)  If  more  than  the  correct  amoimt  of 
contributions  is  paid  for  any  previous 
calendar  quarter  or  calendar  year 
because  of  an  error  that  does  not 
constitute  a  compensation  adjustment  as 
defined  in  paragraph  (b)  of  this  section, 
the  employer  shall  adjtist  the  error  by 
applying  die  excess  payment  as  a  credit 
against  the  contribution  due  on  the  next 
report  filed  after  discovery  of  the  error. 
However,  if  the  overpayment  cannot  be 
adjusted  because  the  employer  is  no 
longer  required  to  file  a  report  or 
because  the  overpayment  to  be  adjusted 
exceeds  the  amount  of  contribution  due 
on  the  employer's  next  report,  the 
employer  may  file  for  a  refund  of  the 
amount  which  cannot  be  adjusted  as 
provided  for  in  this  section.  If  the 
overpayment  is  the  result  of  an  incorrect 
contribution  rate  as  determined  by  the 
Board,  the  employer  may  file  for  a 
refund  of  the  amount  of  overpajrment  or 
may  take  an  adjustment  as  provided  for 
in  this  section. 

(d)  Limitations  on  adjustments.  No 
overpayment  shall  be  adjusted  under 
this  section  after  the  expiration  of  three 
years  from  the  time  the  contribution 
report  was  required  to  be  filed,  or  two 
years  from  the  time  the  contribution  was 
paid,  whichever  of  such  periods  expires 
the  later,  or  if  no  contribution  report 
was  filed,  two  years  from  the  time  the 
contribution  was  paid.  Any 
under{>ayment  not  adjusted  within  the 
time  limits  as  set  forth  in  paragraph  (c) 
of  this  section  shall  be  adjusted  on  the 
employer's  next  contribution  report  or 
reported  immediately  on  a 
supplemental  return.  Interest  shall 
accrue  on  such  underpayment  as 
provided  for  in  §  345.122  of  this  part 
frtjm  the  time  the  adjustment  should 
have  been  made  under  paragraph  (c)  of 
this  section  to  date  of  payment. 
However,  no  underpayment  shall  be 
adjusted  under  this  section  after  the 
receipt  from  the  Board  of  formal  notice 
and  demand. 

§346.lia    Refunds. 

(a)  In  general.  If  more  than  the  correct 
amount  of  the  employer's  contribution 
is  paid  with  respect  to  any 
compensation  and  the  overpayment  may 
not  be  adjusted  in  accordance  with 
§  345.118  of  this  part,  the  amount  of  the 
overpayment  shall  be  refunded  in 
accordance  with  this  section. 


(b)  When  permitted.  A  claim  for 
refund  may  be  made  only  when  the 
overpayment  cannot  be  adjusted  in 
acocmlanoe  with  the  {m)ceduie  set  forth 
in  §345.118. 

(c)  Fonn  of  claim.  A  claim  for  refund 
shall  be  directed  to  the  Chief  Financial 
Officw  and  shall  set  forth  all  grounds  in 
detail  and  all  facts  alleged  in  support  of 
the  claim,  including  the  amount  and 
date  of  each  payment  to  the  Board  of  the 
contribution  to  the  Board,  and  the 
period  covered  by  the  contribution 
report  on  which  such  contribution  was 
reported. 

(d)  Claim  by  fiduciary.  If  an  executor, 
administrator,  guardian,  trustee,  or 
receiver  files  a  claim  for  refund, 
evidence  to  establish  the  legal  authority 
of  the  fiduciary  shall  be  annexed  to  the 
claim  filed  by  such  fiduciary  under  this 
section. 

(e)  Time  limit.  No  refund  shall  be 
allowed  after  the  expiration  of  three 
years  from  the  time  the  contribution 
report  was  required  to  be  filed  or  two 
years  bom  the  time  the  contribution  was 
paid,  whichever  of  such  periods  «xpires 
the  later,  or  if  no  contribution  report 
was  filed,  two  years  from  the  time  the 
contribution  was  paid. 

(f)  Interest.  Interest  shall  be  payable 
on  any  contribution  refunded  at  the 
overpayment  rate  provided  for  in 
section  6621  of  the  Internal  Revenue 
Code  of  1986  from  the  date  of  the 
overpayment  to  a  date  preceding  the 
date  of  the  refund  che<^  by  not  more 
than  30  days. 

(g)  Refunds  reduced  by 
underpayments.  Any  overpayment 
claimed  or  a  refund  under  this  section 
shall  be  reduced  by  the  amount  of  any 
amount  of  any  contributions  previously 
assessed  under  §  345.120  of  this  part, 
which  has  not  already  been  collected. 

1345.120    Aseessmsnt  end  coMectton  of 
conMbuHons  or  underpayments  of 
contributions. 

(a)  If  any  employer's  contribution  is 
not  paid  to  the  Board  when  due  or  is  not 
paid  in  full  when  due,  the  Board  may, 
as  the  circumstances  warrant,  assess  the 
contribution  or  the  deficiency  and  any 
interest  or  penalty  applicable  under  this 
part'  (whether  or  not  the  deficiency  is 
adjustable  as  an  underpayment  under 
§345.118  of  this  part). 

(b)  The  amount  of  any  such 
assessment  will  be  collected  in 
accordance  with  the  applicable 
provisions  of  law.  If  any  employer  liable 
to  pay  any  contribution  neglects  or 
refuses  to  pay  the  same  within  ten  days 
after  notice  and  demand,  the  Board  may 
collect  such  contribution  with  such 
interest  and  other  additional  amoimts  as 
are  required  by  law.  by  levy,  by 


administrative  oSwt  as  authoriaed  by  31 
U.S.C.  3716  and  in  acxxirdance  with  the 
procedures  set  forth  in  part  367  of  this 
chapter,  or  by  a  proceeding  in  court,  but 
only  if  the  levy  is  made  or  proceeding 
begun: 

(1)  Within  10  yeers  after  assessment  of 
the  contribution;  or 

(2)  Prior  to  the  expiration  of  any 
period,  including  extensi<m  thereot  for 
collection  agreed  upon  tiy  the  Chief 
Financial  Officer  and  the  employer. 

(c)  All  provisions  of  law,  including 
paulties,  applicable  with  respect  to  any 
tax  imposed  by  the  provisions  of  the 
Railroad  Retirement  Tax  Act  and  the 
regulations  thereunder,  insofar  as  not 
inconsistent  with  the  provisitms  in  this 
part,  shall  be  applicable  wdth  respect  to 
the  assessment  and  collection  of 
contributions  under  this  part. 

(a)  Whenever  in  the  qpinicm  of  the 
Board  it  becomes  necessary  to  protect 
the  interests  of  the  Government  by 
effecting  an  immediate  reporting  and 
collection  of  an  employer's 
contribution,  the  Board  will  assess  the 
contribution  whether  or  not  the  time 
othenvise  presoibed  by  law  for  filing 
the  contribution  report  and  paying  such 
contributicm  has  expired,  togedber  with 
all  penalties  and  interest  thereon.  Upon 
assessment,  such  contribution,  and  any 
penalty,  and  interest  provided  for  under 
this  part  shall  be  immediately  due  and 
payable,  and  the  Board  shall  thereupon 
issue  immediately  a  notice  and  demand 
for  payment  of  the  contributicm, 
penalty,  and  interest. 

(b)  'Ine  collection  of  the  whole  or  any 
part  of  the  amount  of  the  jeopardy 
assessment  may  be  stayed  by  filing  with 
the  Board  a  bond  in  an  amoimt  equal  to 
the  amount  with  respect  to  which  the 
stay  is  desired,  and  with  such  sureties 
as  the  Board  may  deem  necessary.  Such 
bond  shall  be  conditioned  upon  the 
payment  of  the  amount  (together  with 
interest  and  any  penalties  thereon)  the 
collection  of  which  is  stayed,  at  the  time 
at  which,  but  for  the  jeopardy 
assessment,  such  amount  would  be  due. 
In  lieu  of  surety  or  sureties  the  employer 
may  deposit  with  the  Board  bonds  or 
notes  of  the  United  States,  or  bonds  or 
notes  fully  guaranteed  by  the  United 
States  as  to  principal  and  interest, 
having  a  par  value  not  less  than  the 
amount  of  the  bond  required  to  be 
furnished,  together  with  an  agreement 
authorizing  the  Board  in  case  of  debult 
to  collect  or  sell  such  bonds  or  notes  so 
deposited. 


1345.122 

(a)  Rate.  If  the  employer's 
contribution  is  not  paid  to  the  Board 
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when  due  and  is  not  adjusted  under 
§  345.118  of  this  part,  interest  accrues  at 
the  rate  of  1  percent  per  month,  or 
fraction  of  a  month,  hiterest  on  past  due 
contributions  imm  the  due  date  thereof 
until  the  date  paid  will  be  assessed  after 
payment  of  the  contributions,  and 
notice  and  demand  made  upon  the 
employer  for  payment  thereof,  in  any 
case  in  which  payment  of  the 
contribution  is  made  before  assessment 
under  §345.120. 

(b)  Waiver  of  interest.  The  Chief 
Financial  OfBcer  may  waive,  in  whole 
or  in  part,  any  interest  imposed  by 
paragraph  (a)  of  this  section  if  in  his  or 
her  judgment — 

(1)  There  was  a  reasonable  cause  and 
not  willful  neglect  for  the  late  filing,  late 
payment  or  underpayment,  such  as:  the 
serious  illness  or  death  of  an  individual 
with  the  sole  authority  to  execute  the 
return  and  payment;  fire,  casualty,  or 
natiual  disaster  at  the  place  where  the 
railroad  unemployment  insvuance 
records  are  kept;  or  reasons  outside  the 
employer's  control,  such  as,  the  failiue 
of  the  employer's  bank  to  comply  with 
the  employer's  filing  and  payment 
instructions; 

(2)  The  amount  of  interest  attributed 
to  the  delinquency  is  totally 
disproportionate  to  the  period  of  the 
delay  and  the  amount  of  contributions 
paid:  and 

(3)  The  employer's  past  record  for 
timely  compliance  with  railroad 
unemployment  insurance  reporting  and 
payment  requirements  warrants  such 
action  considering  such  factors  as  the 
number  and  extent  of  delays  associated 
with  late  reports,  payments,  and 
underpayments. 

1345.123    PanattyfbriMlnqiMntorMM 
conttHMJUon  lepofta. 

(a)  Delinquent  reports.  Unless  waived 
imder  paragraph  (b)  of  this  section,  the 
failure  to  file  a  contribution  report  on  or 
before  the  due  date  shall  cause  a  penalty 
to  accrue  of  five  percent  of  the  amount 
of  such  contribution  if  the  failure  is  for 
not  more  than  one  month,  with  an 
additional  five  percent  for  each 
additional  month  or  fraction  thereof 
during  which  such  failure  continues, 
not  exceeding  25  percent  in  the 
aggregate. 

lb)  Waiver  of  penalty.  The  Chief 
Financial  Officer  may  waive  all  or  a 
portion  of  the  penalty  imposed  under 
paragraph  (a)  of  this  section  consistent 
with  the  criteria  applicable  to  waiver  of 
interest  as  provided  for  in  §  345.122(b) 
of  this  part. 

(c)  Penalty  on  net  amount.  For  the 
purpose  of  paragraph  (a)  of  this  section 
the  amount  of  contribution  required  to 
be  shown  on  Form  DC-1  shall  be 


reduced  by  the  amount  of  any  part  of 
the  contribution  that  is  paid  on  or  before 
the  date  prescribed  for  the  pa)rment  of 
the  contribution  and  by  the  amount  of 
any  credit  against  the  contribution  that 
may  be  claimed  upon  the  DC-1. 

(d)  False  reports.  If  a  fraudtilent 
contribution  report  is  made,  a  penalty 
equal  to  50  percent  of  the  amount  of  any 
underpayment  shall  be  imposed  on  the 
employer. 

§345.124    RIgM  to  appeal. 

(a)  Except  as  otherwise  provided,  an 
employer  may  seek  administrative 
review  of  any  determination  with 
respect  to  any  contribution,  interest,  or 
penalty  made  under  this  part  by  filing 
a  request  for  reconsideration  with  the 
Chief  Financial  Officer  within  30  days 
alter  the  mailing  of  notice  of  such 
determination.  An  employer  shall  have 
a  right  to  appeal  to  the  Board  bam  any 
reconsideration  decision  under  this 
section  by  filing  notice  of  appeal  to  the 
Secretary  to  the  Board  within  14  days 
after  the  mailing  of  the  decision  on 
reconsideration.  Upon  receipt  of  a 
notice  of  an  appeal  the  Board  may 
designate  one  of  its  officers  or 
employees  to  receive  evidence  and 
report  to  the  Board  imder  the 
procedures  set  forth  in  part  319  of  this 
chapter. 

(b)  Request  for  reconsideration.  Any 
appeal  filed  under  this  part  shall  not 
relieve  the  employer  from  filing  any 
reports  or  paying  any  contribution 
required  imder  this  part  nor  stay  the 
collection  thereof.  Upon  the  request  of 
an  employer,  the  Board  may  relieve  the 
employer  of  any  obligation  required 
under  this  part  pending  an  appeal. 
Unless  specifically  provided  by  the 
Board,  such  relief  shall  not  stay  the 
accrual  of  interest  on  any  disputed 
amount  as  provided  for  in  §  345.122  of 
this  part. 

{345.125    Records. 

Every  employer  subject  to  the 
payment  of  contributions  for  any 
calendar  quarter  shall,  with  respect  to 
each  such  quarter,  keep  such  permanent 
records  as  are  necessary  to  establish  the 
total  amount  of  compensation  payable 
to  its  employees,  for  a  period  of  at  least 
five  calendar  years  after  the  date  the 
contribution  report  to  which  the 
compensation  relates  was  required  to  be 
filed,  or  the  date  the  contribution  is 
paid,  whichever  is  later.  The  record 
should  be  in  such  form  as  to  contain  the 
information  required  to  be  shown  on  the 
quarterly  contribution  report.  All 
records  required  by  the  regulations  in 
this  part  shall  be  kept  at  a  safe  and 
convenient  location  accessible  to 
inspection  by  the  Board  or  any  of  its 


officers  or  employees,  or  by  the 
Inspector  General  of  the  Railroad 
Retiremoit  Board.  Such  records  shall  be 
at  all  times  open  for  inspection  by  such 
officers  or  employees. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012) 

S  346.126    Uens. 

If  any  employer,  after  demand, 
neglects  or  refuses  to  pay  a  contribution 
required  imder  this  part,  the  amount  of 
such  contribution  (including  any 
interest,  penalties,  additionsd  amount, 
or  additions  to  such  contribution, 
together  with  any  costs  that  may  accrue 
in  addition  thereto)  shall  be  a  lien  in 
favor  of  the  United  States  upon  all 
property  and  rights  to  property,  whether 
real  or  personal,  belonging  to  such 
employer. 

SubfMTt  C— Indlvfduai  Employar 
riacorda 

{346:201    Indlvidijalamp4eyer  record 


individual  employers  agree  to  an 
allocation  of  the  consolidated  employer 
ncotd  and  such  allocation  is  approved 
by  the  Director  of  Unemployment  and 
Sickness  Insurance. 

{346.203   Margar  or  combination  of 


Effective  January  1, 1990,  the  Board 
will  establish  and  maintain  a  record, 
hereinafter  known  as  an  Individual 
Employer  Record,  for  each  employer 
subject  to  this  part.  As  used  in  this 
subpart,  "Individual  Employer  Record" 
means  a  record  of  each  employer's 
benefit  ratio;  reserve  ratio;  1-year 
compensation  base;  3-year 
compensation  base;  unallocated  charge: 
reserve  balance;  net  cumulative 
contribution  balance;  and  cumulative 
benefit  balance.  See  §  345.302  of  this 
part  for  a  definition  of  these  terms. 
Whenever  a  new  employer  begins 
paying  compensation  with  respect  to 
which  contributions  are  payable  under 
this  part,  the  Board  will  establish  and 
maintain  an  individual  employer  record 
for  such  employer. 

{346.202    ConeoiicMad  employer  racorda. 

(a)  Establishing  a  consolidated 
employer  record.  Two  or  more 
employers  that  are  under  common 
ownership  or  control  may  request  the 
Board  to  consolidate  their  individual 
employer  records  into  a  joint  individual 
employer  record.  Such  joint  individual 
employer  record  shall  be  treated  as 
though  it  were  a  single  employer  record. 
A  request  for  such  consolidation  shall 
be  made  to  the  Director  of 
Unemployment  and  Sickness  Insurance, 
and  such  consolidation  shall  be 
effective  commencing  with  the  calendar 
year  following  the  year  of  the  request. 

(b)  Discontinuance  of  a  consolidated 
employer  record.  Two  or  more 
employers  that  have  established  and 
maintained  a  consolidated  employer 
record  will  be  permitted  to  discontinue 
such  consolidated  record  only  if  the 


In  the  event  of  a  merger  or 
combination  of  two  or  more  employers, 
or  an  employer  and  non-employer,  the 
individual  employer  record  of  the 
employer  surviving  the  merger  (or  any 
person  that  becomes  an  employer  as  die 
result  of  the  merger  or  combination) 
shall  consist  of  the  combination  of  the 
individual  employer  records  of  the 
entities  participating  in  the  merger. 


{346.204   Sale  or  transfer  of 

(a)  In  the  event  property  of  an 
employer  is  sold  or  transferred  to 
another  employer  (or  to  a  person  that 
becomes  an  employer  as  the  result  of  the 
sale  or  transfer)  or  is  partitioned  among 
two  or  more  employers  or  persons,  the 
individual  employer  record  of  such 
employer  shall  be  prorated  among  the 
employer  or  employers  that  receive  the 
property  (including  any  person  that 
becomes  an  employer  by  reason  of  such 
transaction  or  partition),  in  accordance 
with  any  agreement  among  the 
respective  parties  (including  an 
agreement  that  there  shall  be  no 
proration  of  the  employer  record).  Such 
agreement  shall  be  subject  to  the 
approval  of  the  Board. 

(b)  There  shall  be  no  transfer  of  the 
employer  record  where  an  employer 
abandons  a  line  of  track  in  accordance 
with  the  provisions  of  the  Interstate 
Commerce  Act  and  the  applicable 
regulations  thereunder,  and  a  new 
entity,  found  by  the  Board  to  be  an 
"employer"  under  part  301  of  this 
chapter,  is  formed  to  operate  or 
continue  service  over  such  line;  the 
Board  will  assign  to  such  entity  a  new- 
employer  contribution  rate  in 
accordance  with  section  8(a)(1)(D)  of  the 
RUIA  and  §  345.304  of  this  part. 

{345.206    RaincorpoFBtlon. 

The  cumulative  benefit  balance,  net 
cumulative  contribution  balance,  1-year 
compensation  base,  and  3-year 
compensation  base  of  an  employer  .that 
reincorporates  or  otherwise  alters  its 
corporate  identity  in  a  transaction  not 
involving  a  merger,  consolidation,  or 
unification  vtrill  attach  to  the 
reincorporated  or  altered  identity. 

{345.206    Abandonmant 

If  an  employer  abandons  property  or 
discontinues  servicebut  continues  to 
operate  as  an  employer,  the  employer's 
individual  employer  record  shall 
continue  to  be  calculated  as  provided  in 


this  subpart  without  retroactive 
adjustment. 

{34&207    Defunct  employer. 

If  the  Board  determines  that  an 
employer  has  permanently  ceased  to 
pay  compensation  with  respect  to  which 
contributions  are  payable  under  this 
part,  the  Board  will,  on  the  date  of  such 
determination,  transfer  the  employer's 
net  cumulative  contribution  balance  as 
a  subtraction  from,  and  the  cumulative 
benefit  balance  as  an  addition  to,  the 
system  unallocated  charge  balance  and 
vrill  cancel  all  other  accumulations  of 
the  employer.  The  Board's 
determination  that  an  employer  is 
defunct  will  be  based  on  evidence 
indicating  that  the  employer  has  ceased 
all  operations  as  an  employer  and  has 
terminated  its  status  as  an  employer.  In 
making  its  determination,  the  Board  will 
consider  evidence  as  described  in  part 
202  of  this  chapter  with  respect  to 
tennination  of  employer  status  under 
the  Railroad  Retirement  Act.  Mere 
failure  of  an  employer  to  pay 
contributions  due  under  this  part  does 
not  indicate  that  such  employer  is 
defunct. 

{346.206    SysiMn  racords. 

Effective  January  1, 1990,  the  Board 
will  establish  and  maintain  records 
necessary  to  determine  pooled  charges, 
pooled  credits,  and  unallocated  charges 
for  the  experience  rating  system  and 
will  publish  a  notice  with  respect 
thereto  no  later  than  October  IS  of  each 
year.  See  §  345.302  of  this  part  for  the 
definition  of  these  terms. 

Subpart  D— Contribution  Rates 

{345.301    introduction. 

(a)  General.  Effective  January  1, 1993, 
each  employer  that  is  subject  to  this  part 
will  have  an  experience-rated  rate  of 
contribution  computed  as  set  forth  in 
§345.303  of  this  part.  A  transitional  rate 
of  contribution  applies  to  each  such 
employer  for  1991  and  1992,  in 
accordance  with  section  8(a)(1)(B)  of  the 
RUIA.  An  employer  that  first  becomes 
subject  to  section  8  of  the  RUIA  after 
December  31, 1989  will  have  a  "new- 
employer"  contribution  rate  as 
computed  in  §  345.304  of  this  part.  An 
employer's  experience-rated 
contribution  rate  will  be  not  less  than 
0.65  percent  nor  more  than  12.5  percent. 
Not  later  than  October  15  of  each  year, 
the  Board  will  notify  each  employer  of 
its  experience-rated  contribution  rate  for 
the  following  calendar  year. 

(b)  Components  of  an  experience- 
rated  contribution  rate.  An  employer's 
experience-rated  contribution  rate  for 
each  calendar  year  beginning  vfith  1993 


will  be  based  upon  the  following 
charges: 

(1)  An  allocated  charge  based  upon 
the  amount  of  benefits  paid  to 
employees  of  such  employer,  this  charge 
is  explained  in  subpart  E  of  this  part; 

(2)  An  unallocated  charge  based  upon 
a  proportionate  share  of  the  system 
unallocated  charge  balance,  the 
computation  of  which  is  explained  in 

§  345.302(p)  of  this  part; 

(3)  A  pooled  charge,  also  referred  to 
as  risk-sharing,  to  cover  the  cost  of 
benefit  payments  that  are  chargeable  to 
a  base  year  employer  but  are  not 
captured  by  the  contribution  rate 
assigned  to  such  employer  because  it  is 
paying  contributions  at  the  maximiiiri 
rate  of  contribution;  the  formula  for 
computing  the  pooled  charge  is  set  forth 
in  §  345.302(i)  of  this  part; 

(4)  A  surcharge  of  1.5,  2.5.  or  3.5 
percent,  or  a  pooled  credit,  depending 
on  the  balance  to  the  credit  of  the 
Account  as  of  June  30  of  a  given  year; 
and 

(5)  An  addition  of  0.65  percent  to  the 
rate  of  contribution  to  cover  the 
expenses  incurred  by  the  Board  in 
administering  the  RUIA. 

(c)  Maximum  rate  of  contribution. 
Notwithstanding  any  provision  of  this 
part,  an  employer's  contribution  rate  for 
any  calendar  year  shall  be  limited  to  12 
percent,  except  when  a  surcharge  of  3.5 
percent  is  in  effect  with  respect  to  that 
calendar  year.  If  a  3.5  percent  surcharge 
is  in  effect,  the  maximum  contribution 
limit  with  respect  to  that  calendar  year 
is  12.5  percent.  The  surcharge  rate  for  a 
calendar  year  will  be  3.5  percent  when 
the  balance  to  the  credit  of  the  Account 
is  less  than  zero.  The  Board  will 
compute  the  surcharge  rate  in 
accordance  with  §  345.302(n)  of  this 
part. 

{346.302    Dcnnltlon  of  terms  and  pitraaes 
uaed  In  experience-rallng. 

(a)  Account.  The  Railroad 
Unemployment  Insurance  Account 
established  by  section  10  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA) 
and  maintained  by  the  Secretary  of  the 
Treasury  in  the  unemployment  trust 
fund  established  pursuant  to  section  904 
of  the  Social  Security  Act.  Benefits  paid 
under  the  RUIA  for  an  employee's  days 
of  unemployment  or  days  of  sickness 
are  paid  from  this  Account. 

(b)  Benefit  ratio.  This  ratio  is 
computed  for  each  employer  as  of  any 
given  June  30  by  dividing  all  benefits 
charged  to  the  employer  under  subpart 
E  of  this  part  during  the  12  calendar 
quarters  ending  on  such  June  30  by  the 
employer's  three- year  compensation 
base  as  of  such  June  30,  as  computed 
under  paragraph  (q)  of  this  section.  The 
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ratio  is  computed  to  four  decimal 
places. 

(c)  Benefits.  Benefits  are  money 
payments  paid  or  payable  by  the  Board 
to  a  qualified  employee  with  respect  to 
his  or  her  days  of  unemployment  or 
days  of  sickness,  as  provided  by  the 
RUIA. 

(d)  Compensation.  This  term  has  the 
meaning  given  in  part  302  of  this 
chapter. 

(ej  Contributions.  Contributions  are 
the  money  payments  paid  or  payable  by 
an  employer  subject  to  this  part  with 
respect  to  the  compensation  paid  or 
payable  to  employees  of  such  employer. 

(f)  Cumulative  oenefit  balance.  An 
employer's  amiulative  benefit  balance 
as  of  any  given  Jime  30  is  determined 
by  adding: 

(1)  The  net  amount  of  the  benefits 
charged  to  the  employer  under  subpart 
E  on  or  after  lanuary  1. 1990,  and 

(2)  The  cumulative  amount  of  the 
employer's  unallocated  charges  on  and 
after  January  1,  1990,  as  computed 
under  paragraph  (r)  of  this  section. 

(g)  Fund.  The  Railroad 
Unemployment  Insurance 
Administration  Fund  established  by 
section  1 1  of  the  RUIA  and  maintained 
by  the  Secretary  of  the  Treasury  in  the 
unemployment  trust  fund  established 
pursuant  to  section  904  of  the  Social 
Security  Act.  The  costs  incurred  by  the 
Board  in  administering  the  RUIA  are 
paid  from  the  Fund. 

(h)  Net  cumulative  contribution 
balance.  The  Board  will  determine  an 
employer's  net  cumulative  contribution 
balance  as  of  any  given  June  30,  as 
follows: 

(1)  Step  1.  Compute  the  siun  of  all 
contributions  paid  by  the  employer 
pursuant  to  this  part  after  December  31. 
1989;  add  that  portion  of  the  tax,  if  any, 
imposed  under  26  U.S.C.  3321(a)  that  is 
attributable  to  the  surtax  rate  under 
section  7106(b)  of  the  Railroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988 
(Pub.  L.  100-647)  and  any  repayment 
taxes  paid  by  the  employer  pursuant  to 
26  U.S.C.  33^1(a)  after  the  outstanding 
balance  of  loans  made  under  section 
10(d)  of  the  RUIA  before  October  1 . 
1985,  plus  interest,  has  been  paid; 

(2)  Step  2.  Subtract  an  amount  equal 
to  the  amount  of  such  contributions 
deposited,  pursuant  to  section  8(i)  of  the 
RUIA,  to  the  credit  of  the  Fund;  and 

(3)  Step  3.  Add  an  amount  equal  to 
the  aggregate  amount  by  which  such 
contributions  were  reduced  in  prior 
calendar  years  as  a  result  of  pooled 
credits,  if  any,  under  paragraph  (k)  of 
this  section. 

(i)  One-year  compensation  base.  An 
employer's  one- year  compensation  base 


is  the  aggregate  amount  of  compensation 
with  respect  to  which  the  employer  is 
Uable  for  contributions  tmder  th^  part 
in  the  four  calendar  quarters  ending  on 
such  June  30. 

(j)  Pooled  charge  ratio.  The  pooled 
charge  ratio,  when  appUcable,  is  a  pro- 
rata increase  in  the  rate  of  contribution 
assigned  to  each  employer  that  is  not 
already  paying  contributions  at  the 
maximum  rate.  A  pooled  charge  will 
become  applicable  to  each  such 
employer  during  a  calendar  year  when 
the  Account  loses  income  because  one 
or  more  other  employers  are  paying 
contributions  at  tne  maximum  rate  (12 
or  12.5  percent)  rather  than  at  the  higher 
experience-based  rate  that  their  benefit 
charges  would  otherwise  reqidre.  The 
pooled  charge  ratio  thus  picks  up  the 
cost  of  benefits  paid  to  employees  of 
employen  whose  rate  of  contribution  is 
capped  at  the  maximiun  rate.  The 
pooled  charge  ratio  for  a  calendar  year 
is  the  same  for  all  employen  whose  rate 
is  less  than  the  maximujn  and  is 
computed  as  follows: 

(1)  Step  I.  For  each  employer  paying 
contributions  at  the  maximum 
contribution  limit  under  §  345.301(c)  of 
this  part,  compute  the  amount  of 
contributions  that  such  employer  would 
have  paid  if  its  experience-based  rate 
were  applied  to  its  one-year 
compensation  base  as  of  the  preceding 
June  30  and  by  then  deducting  fit>m 
such  amount  the  amoimt  derived  by 
applying  the  maximum  contribution 
rate  to  the  same  one-year  compensation 
base.  For  the  purposes  of  this 
computation,  the  experience-based  rate 
is  the  rate  computed  for  such  employer 
under  §  345.303  of  this  part. 

(2)  Step  2.  After  the  amount  is 
computed  for  each  employer  in 
accordance  with  Step  1  of  this 
paragraph  (j),  add  the  amounts  for  all 
such  employers.  The  aggregate  amoimt 
so  computed  represents  the  amount  of 
contributions  not  collected  by  the 
Account  because  of  the  maximum 
contnbution  limit. 

(3)  Step  3.  For  each  employer  whose 
experience-based  rate  of  contribution,  as 
computed  at  Step  3  of  §  345.303(a)  of 
this  part,  is  less  than  zero,  the 
percentage  rate  by  which  the  employer's 
rate  was  raised  in  order  to  bring  that  rate 
to  the  minimum  rate  of  zero  is 
multiplied  by  the  employer's  1-year 
compensation  base.  The  total  of  the 
amounts  so  computed  is  subtracted  from 
the  aggregate  amount  computed  in  Step 
2  of  this  paragraph  ()). 

(4)  Step  4.  Divide  the  net  aggregate 
amount  computed  at  Step  3  of  this 
paragraph  (j)  by  the  system 
compensation  base  as  of  the  preceding 
June  30.  excluding  from  such  base  the 


one-year  compensation  base  of  each 
employer  whose  experience-based 
contribution  rate,  computed  at  Step  6  of 
§  34S.303(a)  of  this  part,  exceeds  the 
maximum  contribution  limit.  The  result 
is  the  pooled  charge  ratio  for  the  current 
calendar  year.  This  ratio  is  computed  to 
four  decimal  places. 

(k)  Pooled  credit  ratio.  Effective 
January  1, 1991.  and  on  the  first  of  each 
subsequent  calendar  year,  the  Board 
will  reduce  each  employer's  rate  of 
contribution,  as  computed  under 
§  345.303  of  this  part,  by  the  amount  of 
the  pooled  credit  ratio,  if  any, 
applicable  to  such  calendar  year.  This 
ratio  is  computed  by  reference  to  the 
accrual  balance  to  the  credit  of  the 
Account  as  of  the  preceding  Jtme  30. 
llie  Board  will  determine  the  amount  of 
the  pooled  credit  ratio,  as  follows: 

(1)  Step  1.  First,  the  Board  computes 
the  accrual  balance  to  the  credit  of  the 
Account  as  of  the  close  of  business  on 
the  preceding  Jime  30  in  the  same 
manner  as  under  Step  1  of  paragraph  (n) 
of  this  section.  There  will  be  a  pooled 
credit  ratio  for  the  calendar  year  if  that 
balance  is  in  excess  of  the  greater  of 
$250  million  or  of  the  amount  that  bears 
the  same  ratio  to  $250  million  as  the 
system  compensation  base  as  of  that 
June  30  bears  to  the  system 
compensation  base  as  of  June  30, 1991, 
as  computed  in  accordance  with 
paragraph  (o)  of  this  section. 

(2)  Step  2.  If  there  is  such  an  excess 
amount,  divide  that  excess  amount  by 
the  system  compensation  base  as  of  the 
June  30  preceding  the  calendar  year. 
The  result  is  the  pooled  credit  ratio 
applicable  to  each  employer  for  the 
calendar  year  involved  in  the 
computation.  This  ratio  is  computed  to 
four  decimal  places. 

(1)  Reserve  oalance.  An  employer's 
reserve  balance  is  computed  as  of  any 
given  Jime  30  by  subtracting  its 
cumulative  benefit  balance  as  of  such 
June  30  ^m  its  net  ciunulative 
contribution  balance  as  of  such  June  30. 
An  employer's  net  cumulative  benefit 
balance  is  computed  under  paragraph  (f) 
of  this  section  and  its  net  ctunulative 
contribution  balance  under  paragraph 
(h)  of  this  section.  An  employer's 
reserve  balance  may  be  either  positive 
or  negative,  depending  upon  whether  its 
net  cumulative  contribution  balance 
exceeds  its  cimiulative  benefit  balance. 

(m)  Reserve  ratio.  This  ratio  is 
computed  for  each  employer  as  of  any 
given  Jime  30  by  dividing  its  reserve 
balance  as  of  June  30  by  its  one-year 
compensation  base  as  of  such  June  30. 
An  employer's  reserve  balance  is 
computed  under  paragraph  (1)  of  this 
section  and  its  one- year  compensation 
base  under  paragraph  (i)  of  this  section. 
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This  ratio  is  computed  to  four  decimal 
places;  it  may  be  either  a  positive  or 
negative  figure,  depending  on  whether 
the  employer's  reserve  balance  is  a 
positive  or  negative  figure. 

(n)  Surcharge  rate.  Effective  January 
1. 1991,  and  on  the  first  of  each 
.  subsequent  calendar  year,  the  Board 
will  add  to  each  employer's  rate  of 
contribution,  as  computed  under 
§  345.303  of  this  part,  a  surcharge  rate 
of  1.5,  2.5,  or  3.5  percent  if  the  accrual 
balance  to  the  crwlit  of  the  Account,  as 
of  the  preceding  June  ^0,  falls  within 
the  range  of  balances  set  forth  in  Steps 
1  and  2  of  this  paragraph  (n).  The  Board 
will  determine  which  surcharge  rate,  if 
any.  is  in  effect  for  a  calendar  year  by 
means  of  the  following  computation: 

(1)  Step  1.  First,  the  Board  computes 
the  accrual  balance  to  the  credit  of  the 
Account  as  of  the  close  of  business  on 
the  preceding  June  30.  Such  balance 
will  include  any  amounts  in  the 
Account  attributable  to  loans  made 
under  section  10(d)  of  the  Act  before 
October  1. 1985,  but  not  the  obligation 
of  the  Account  to  repay  such  loans  with 
interest.  For  this  purpose,  the  Account 
will  be  deemed  to  include  any  balance 
to  the  credit  of  the  Fund  that  exceeds  $6 
million.  The  surcharge  rate,  as  specified 
in  Step  2  of  this  paragraph  (n),  will 
apply  if  that  balance  is  less  than  the 
greater  of  $100  million  or  of  the  amount 
that  bears  the  same  ratio  to  $100  million 
as  the  system  compensation  base  as  of 
that  June  30  bears  to  the  system 
compensation  base  as  of  June  30. 1991, 
as  computed  in  accordance  with 
paragraph  (o)  of  this  section. 

(2)  Step  2.  If  the  balance  to  the  credit 
of  the  Account  is  less  than  the  greater 
of  the  amounts  referred  to  in  the  last 
sentence  of  Step  1  of  this  paragraph  (n), 
but  is  equal  to  or  more  than  the  greater 
of  $50  milhon  or  of  the  amount  that 
bears  the  same  ratio  to  $50  million  as 
the  system  compensation  base  as  of  that 
June  30  bears  to  the  system 
compensation  base  as  of  June  30,  1991, 
then  the  surcharge  rate  for  the  calendar 
year  shall  be  1.5  percent.  If  the  balance 
to  the  credit  of  the  Account  is  less  than 
the  greater  of  the  amounts  referred  to  in 
this  Step  2,  but  greater  than  or  equal  to 
zero,  then  the  surcharge  rate  for  the 
calendar  year  shall  be  2.5  percent.  If  the 
balance  to  the  credit  of  the  Account  is 
less  than  zero,  the  surcharge  rate  for  the 
calendar  year  shall  be  3.5  percent. 

(o)  System  compensation  base.  The 
system  compensation  base  as  of  June  30 
of  each  year  is  the  total  of  the  amounts 
of  the  one-year  compensation  bases  of 
all  base  year  employers,  computed  in 
accordance  with  paragraph  (i)  of  this 
•section.  Not  later  than  October  15  of 
each  year,  the  Board  will  compute  the 


amount  of  the  system  compensation 
base  and  will  publish  notice  of  such 
amount  in  the  Fedwal  Register  as  soon 
as  practicable  thereafter. 

(p)  System  unallocated  charge 
balance.  This  balance,  as  computed 
initially  for  the  period  January  1 
through  June  30, 1990  and  updated  as 
of  June  30  of  each  subsequent  calendar 
year,  represents  the  net  amount  of 
expenditures  fi-om,  and  income  to,  the 
Account  that  cannot  be  allocated  as 
benefit  charges,  or  adjustments,  to  the 
cumulative  benefit  balances  of 
individual  base  year  employers.  The 
Board  computes  this  balance,  as  of  June 
30  of  each  year,  as  follows: 

(1)  Step  1.  Compute  the  aggregate 
amount  of  all  interest  paid  by  the 
Account  on  loans  from  the  Railroad 
Retirement  Account  after  September  30, 
1985,  pursuant  to  section  10(d]  of  the 
RUIA.  during  the  12-month  period 
endii^  on  June  30; 

(2)  Step  2.  Add  the  amount  of 
unemployment  benefits  paid  by  reason 
of  strikes  or  work  stoppages  growing  out 
of  labor  disputes  and  the  cumulative 
benefit  balance  of  any  defunct 

employer, 

(3)  Step  3.  Add  the  aggregate  amount 
of  any  other  benefit  payment  that  is  not 
chargeable  to  a  base  year  employer 
pursuant  to  subpart  E  of  this  part  and 
any  other  expenditure  not  chargeable  to 
the  Fund; 

(4)  Step  4.  Subtract  the  aggregate 
amount  of  income  to  the  Account 
received  as  a  proportionate  part  of  the 
earnings  of  the  unemployment  trust 
fund,  computed  in  accordance  with 
section  904(e)  of  the  Social  Security  Act, 
and  all  income  to  the  Account  received 
as  fines  or  penalties  collected  under  the 
RUIA: 

(5)  Step  5.  Subtract  the  aggregate 
amount  of  all  transfers  from  the  Fund  to 
the  Account  pursuemt  to  section  11(d)  of 
the  RUIA; 

(6)  Step  6.  Subtract  the  aggregate 
amount  of  any  other  cash  receipt  to  the 
Account  that  caimot  be  treated  as  an 
adjustment  to  the  benefit  charges  of  a 
base  year  employer; 

(7)  Step  7.  Subtract  the  net  cumulative 
contribution  balance  of  any  defunct 
employer,  calculated  as  of  the  date  on 
which  the  Board  determines  that  such 
employer  is  defunct.  After  the  Board  has 
computed  the  amount  of  the  system 
unallocated  charge  balance  as  of  June  30 
of  each  year,  the  Board  will  pubUsh 
notice  of  such  amount  in  the  Federal 
Register  on  or  before  October  15  of  such 
year. 

(q)  Three-year  compensation  base.  An 
employer's  three-year  compensation 
base  as  of  any  given  June  30  is  the 
aggregate  amount  of  compensation  with 


respect  to  which  the  employer  is  liable 
for  contributions  under  this  part  in  the 
12  calendar  quarters  ending  on  such 
June  30. 

(r)  Unallocated  charge.  An  employer's 
unallocated  charge  as  of  any  given  June 
30  is  the  amount  that,  as  of  such  June 
30.  bears  the  same  ratio  to  the  system 
unallocated  charge  balance  as  the 
employer's  1-year  compensation  base 
bears  to  the  system  compensation  base. 
The  system  unallocated  charge  balance 
is  computed  under  paragraph  (p)  of  this 
section  and  the  system  ccHnpensation 
base  under  paragraph  (o)  of  this  section. 


S34S.a09    ComputMlon  o( I 

(a)  With  respect  to  compensation  in  a 
calendar  year  that  begins  after  December 
31. 1992,  the  Board  will  compute,  by 
October  15, 1992,  and  by  October  15  of 
each  subsequent  year,  a  contribution 
rate  for  each  employer  (other  than  a  new 
employer)  in  accordance  with  the 
following  8-step  process: 

(1)  Step  1.  Compute  the  employer's 
benefit  ratio  as  of  the  precedins  June  30: 

(2)  Step  2.  Compute  the  employer's 
reserve  ratio  as  of  the  preceding  June  30 
and  subtract  it  frtxn  the  benefit  ratio; 

(3)  Step  3.  Subtract  the  pooled  credit 
ratio  (if  any)  for  the  calendar  year, 

(4)  Step  4.  Multiply  the  Step  3  result 
by  100,  in  order  to  obtain  a  percentage 
rate,  and  then  round  such  rate  to  the 
nearest  100th  of  one  percent.  If  the  rate 
so  computed  is  zero  or  less  than  zero, 
the  percentage  rate  will  be  deemed  zero 
at  this  point; 

(5)  Step  5.  Add  0.65  (the 
administrative  charge)  to  the  percentage 
rate  computed  through  Step  4. 

(6)  Step  6.  Add  the  surcharge  rate  (if 
any)  for  the  calendar  year: 

(7)  Step  7.  Add  the  pooled  charge 
ratio  (if  any)  for  the  calendar  year,  as 
computed  to  four  decimal  places  and 
multiplied  by  100; 

(8)  Step  8.  It  the  rate  computed 
through  Step  7  is  greater  than  12  percent 
(or  12.5  percent  if  a  surcharge  of  3.5 
percent  is  in  effect  for  the  calendar 
year),  reduce  the  percentage  rate  so 
computed  to  12  percent  or  12.5  percent, 
if  appropriate. 

(b)  The  percentage  rate  computed 
under  paragraph  (a)  of  this  section  is  the 
employer's  rate  of  contribution  for  the 
calendar  year  in  question. 

(c)(1)  Any  computation  that  is  to  be 
made  under  this  section  on  the  basis  of 
a  12-quarter  period  ending  on  a  given 
June  30  shall  be  made  on  the  basis  of  a 
period  beginning  on  January  1, 1990.  or 
cm  the  first  day  of  the  first  calendar 
quarter  that  begins  after  the  date  on 
which  the  employer  first  began  to  pay 
compensation  subject  to  this  part,  or  on 
July  1  of  the  third  calendar  year 
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preceding  that  June  30,  whichever  date 
is  later,  and  ending  on  that  June  30. 
(2)  The  amount  computed  under 
paragraph  (c)(1)  of  this  section  shall  be 
increased  to  an  amoimt  that  bears  the 
same  ratio  to  the  amount  so  computed 
as  12  bears  to  the  number  of  calendar 
quarters  on  which  the  computation  is 
based. 

1348.304    New-employer  contribution 


(a)  An  employer  whose  coverage 
under  the  RUIA  becomes  effective  after 
December  31,  1989,  is  considered  a 
"new  employer"  for  the  purposes  of  this 
part  and  will  be  assigned  a  contribution 
rate  as  computed  under  this  section. 
The  Board  shall  determine  where  an 
employer  is  a  new  employer  and,  if  so. 
the  effective  date  of  its  coverage  under 
the  RUIA  and  its  rate  of  contribution 
with  respect  to  compensation  paid  to 
employees  on  and  after  such  effective 
date. 

(b)  Initial  contribution  rate.  The  rate 
of  contribution  with  respect  to 
compensation  paid  in  calendar  months 
before  the  end  of  the  first  full  calendar 
year  that  the  employer  is  subject  to  this 
section  shall  be  the  average  contribution 
rate  paid  by  all  employers  during  the 
three  calendar  years  preceding  the 
calendar  year  before  the  calendar  year  in 
which  the  compensation  is  paid.  The 
Board  will  compute  the  average 
contribution  rate  by  dividing  the 
aggregate  contributions  paid  by  all 
employers  during  those  three  calendar 
years  by  the  aggregate  compensation 
with  respect  to  which  such 
contributions  were  paid  and  by  then 
multiplying  the  resulting  ratio,  as 
computed  to  four  decimal  points,  by 
100. 

(c)  Second  contribution  rate.  The  rate 
of  contribution  with  respect  to 
compensation  paid  in  months  in  the 
second  full  calendar  year  shall  be  the 
smaller  of  the  maximum  contribution 
limit  under  the  RUIA  or  the  percentage 
rate  computed  as  follows: 


R  = 


2(A2)+B 


(d)  Third  contribution  rate.  The  rate  of 
contribution  with  respect  to 
compensation  paid  in  months  in  the 
third  full  calendar  year  shall  be  the 
smaller  of  the  maximum  contribution 
limit  under  the  RUIA  or  the  percentage 
rate  computed  as  follows: 

„     A3+2C 
R  = 

3 

(e)  Subsequent  caJendaryears.  The 
rate  of  contribution  with  respect  to 
months  after  the  third  full  calendar  year 


shall  be  determined  imder  §  345.303  of 
this  part. 

(f)  Meaning  of  symbols.  For  the 
purpose  of  the  formulas  in  paragraphs 
(c)  and  (d)  of  this  section,  "R"  is  the 
applicable  contribution  rate  being 
computed;  "A2"  is  the  contribution  rate 
that  would  Lave  been  determined  under 
paragraph  (b)  of  this  section  if  the 
employer's  second  calendar  year  had 
been  its  first  full  calendar  year:  "A3"  is 
the  contribution  rate  that  would  have 
been  determined  under  paragraph  (b)  of 
this  section,  if  the  employer's  third 
calendar  year  had  been  such  employer's 
first  full  calendar  year;  "B"  is  the 
contribution  rate  for  the  employer  as 
determined  under  §  345.303  of  this  part 
for  the  employer's  second  full  calendar 
year;  and  "C"  is  the  contribution  rate  for 
the  employer  as  determined  under 

§  345.303  of  this  part  for  the  employer's 
third  full  calendar  year. 

(g)  Special  rule  for  certain 
computations.  For  purposes  of 
computing  "B"  and  "C"  in  the  formulas 
in  this  section,  the  percentage  rate 
computed  under  §  345.303  shall  not  be 
reduced  under  Step  8  of  that  section; 
and  any  computations  that,  under 

§  345.303,  are  to  be  made  on  the  basis 
of  a  4-quarter  or  12-quarter  period 
ending  on  a  given  June  30  shall  be  made 
on  the  basis  of  a  period  commencing 
with  the  first  day  of  the  first  calendar 
quarter  that  begins  after  the  date  on 
which  the  employer  first  began  paying 
compensation  subject  to  this  part  and 
ending  on  that  June  30,  and  the  amount 
so  computed  shall  be  increased  to  an 
amount  that  bears  the  same  ratio  to  the 
amount  so  computed  as  four  or  twelve, 
as  appropriate,  bears  to  the  number  of 
calendar  quarters  in  the  period  on 
which  the  computation  was  based. 

f34&306    NoWlcellon  end  prodemeUons. 

(a)  Quarterly  notifications  to 
employers.  Not  later  than  the  last  day  of 
any  calendar  quarter  that  begins  after 
March  31, 1990,  the  Board  will  notify 
each  employer  of  its  cumulative  benefit 
balance  and  its  net  cumulative 
contribution  balance  as  of  the  end  of  the 
preceding  calendar  quarter,  as 
computed  in  accordance  with 

§  345.302(fl  and  (h)  of  this  part  as  of  the 
last  day  of  such  preceding  calendar 
quarter  rather  than  as  of  a  given  Jiuie  30 
if  such  last  day  is  not  a  June  30. 

(b)  Annual  notifications  to  employers. 
Not  later  than  October  15, 1990,  and 
October  15  of  each  year  thereafter,  the 
Board  will  notify  each  employer  of  its 
benefit  ratio,  reserve  ratio,  one-year 
compensation  base,  three-year 
compensation  base,  imallocated  charge, 
and  reserve  balance  as  of  the  preceding 
June  30.  as  computed  in  accordance 


with  this  part,  and  of  the  contribution 
rate  applicable  to  the  employer  for  the 
following  calendar  year  as  computed 
imder  the  applicable  section  of  this  part. 

(c)  Proclamations.  Not  later  than 
October  15. 1990.  and  October  15  of 
each  year  thereafter,  the  Board  shall 
proclaim — 

(1)  The  balance  to  the  credit  of  the 
Account  as  of  the  preceding  June  30  for 
purposes  of  computing  the  pooled  credit 
ratio  and  the  surcharge  rate  of 
contribution; 

(2)  The  balance  of  any  advances  to  the 
Account  under  section  10(d)  of  the 
RUIA  after  September  30, 1985,  that  has 
not  been  repaid  with  interest  as 
provided  in  such  section  as  of 
September  30  of  that  year; 

(3)  The  system  compensation  base  as 
of  that  June  30; 

(4)  The  system  unallocated  charge 
balance  as  of  that  June  30;  and 

(5)  Tlie  pooled  credit  ratio,  the  pooled 
charge  ratio,  and  the  surcharge  rate  of 
contribution,  if  any.  applicable  in  the 
following  calendar  year. 

(d)  Publication  and  notice.  As  soon  as 
practical  after  the  Board  has  determined 
and  proclaimed  the  amounts  specified 
in  paragraph  (c)  of  this  section,  the 
Board  will  publish  notice  of  such 
amounts  in  the  Federal  Register.  The 
notifications  to  employers  under 
paragraphs  (a)  and  (b)  of  this  section 
will  be  sent  to  the  employer  official 
designated  to  receive  them. 

I34&306    AveHaMnty  of  Infonnellon. 

Upon  request  of  an  employer  subject 
to  this  part,  the  Board  will  make 
available  to  such  employer  any 
information  that  is  necessary  to  verify 
the  accuracy  of  its  rate  of  contribution, 
as  determined  by  the  Board,  including 
information  necessary  to  verify  the 
accuracy  of  the  data  maintained  by  the 
Board  in  the  employer's  individual 
employer  record. 

f34&307    Relsprotset 

(a)  Request  for  reconsideration.  An 
employer  may  appeal  a  determination  of 
a  contribution  rate  computed  \mder  this 
part  by  filing  a  request  for 
reconsideration  with  the  Director  of 
Unemployment  and  Sickness  Insurance 
within  90  days  after  the  date  on  which 
the  Board  notified  the  employer  of  its 
rate  of  contribution  for  the  next  ensuing 
calendar  year.  Within  45  days  of  the 
receipt  of  a  request  for  reconsideration 
the  Director  shall  issuer  decision  on  the 
protest. 

(b)  Appeal  to  the  Board.  An  employer 
aggrieved  by  the  decision  of  the  Director 
of  Unemployment  and  Sickness 
Insurance  vinder  paragraph  (a)  of  this 
section  may  appeal  to  the  Board.  Such 
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appeal  shall  be  filed  with  the  Secretary 
to  the  Board  within  30  days  after  the 
date  on  which  the  Director  notified  the 
employer  of  the  decision  on 
reconsideration.  The  Board  may  decide 
such  appeal  without  a  hearing  or,  in  its 
discretion,  may  refer  the  matter  to  a 
hearings  officer  pursuant  to  part  319  of 
this  chapter. 

(c)  Decision  of  the  Board  final.  Subject 
to  judicial  review  provided  for  in 
section  5(f)  of  the  RUIA,  the  decision  of 
the  Board  under  paragraph  (b)  of  this 
section  is  final  with  respect  to  all  issues 
determined  therein. 

(d)  Waiver  of  time  limits.  A  request  for 
reconsideration  or  appeal  imder  this 
section  shall  be  forfeited  if  the  request 
or  appeal  is  not  filed  within  the  time 
prescribed,  unless  reasonable  cause,  as 
defined  in  this  part;  for  failure  to  file 
timely  is  shown. 

(e)  Rate  pending  review.  Pending 
review  of  the  protested  rate,  the 
employer  shall  continue  to  pay 
contributions  at  such  rate.  Any 
adjustment  in  the  contributions  paid  at 
such  rate  as  the  result  of  an  appeal  shall 
be  in  accordance  with  §  345.118  of  this 
part. 

Subpart  E — Benefit  Charging 

f  345.401    General  rule. 

Effective  January  1,  1990,  all  benefits 
paid  to  an  employee  for  his  or  her  days 
of  imemployment  or  days  of  sickness 
will  be  charged  to  the  base  year 
employer  of  such  employee,  except  as 
hereinafter  provided  in  this  part.  The 
Board  will  make  the  charge  by  adding 
the  gross  amoimt  of  the  benefits  payable 
to  an  employee  on  the  basis  of  a  claim 
for  benefits  to  that  employee's  base  year 
employer's  ciunulative  benefit  balance. 
The  benefit  charge  does  not  depend  on 
whether  the  employee  receiving  the 
benefit  payment  is  a  current  employee 
of  the  base  year  employer. 

i  345.402    Strfkes  or  work  stoppages. 

If  benefits  are  payable  to  an  employee 
for  days  of  unemployment  resulting 
from  a  strike  or  work  stoppage  growing 
out  of  a  labor  dispute,  the  Board  will 
charge  the  benefit  payment  to  the 
system  unallocated  charge  balance,  not 
to  the  cumulative  benefit  balance  of  the 
employee's  base  year  employer.  For  the 
purposes  of  this  section,  the  phrase 
"strike  or  work  stoppage  growing  out  of 
a  labor  dispute"  does  not  include  an 
employee's  protected  refusal  to  work 
under  section  212(b)  of  the  Federal 
Raih-oad  Safety  Act  of  1970  (45  U.S.C. 
441(b)). 

S  345.403    Multiple  beee  yeer  employers. 

(a)  General  rules  for  benefit  charging. 
All  benefits  paid  to  an  employee  who 


had  more  than  one  base  year  employer 
shall  be  charged  to  the  cumulative 
benefit  balances  of  such  employere,  as 
follows: 

(1)  If  the  employer  at  the  time  of  the 
claim  is  the  same  as  the  last  employer 
in  the  base  year,  benefits  will  be  charged 
in  reverse  chronological  order,  but  the 
amount  charged  to  each  base  year 
employer  shall  not  exceed  the  amount 
of  compensation  paid  by  such  employer 
to  the  employee  in  the  base  year; 

(2)  In  au  other  cases,  benefits  will  be 
charged  in  the  same  ratio  as  the 
compensation  paid  to  such  employee  by 
the  employer  bears  to  the  total  of  such 
compensation  paid  to  such  employee  by 
all  such  employers  in  the  base  year; 
benefit  charging  in  accordance  with  this 
method  shall  apply  whether  the  base 
year  employment  was  with  successive 
employers  or  with  concurrent 
employers. 

(b)  Excess  benefit  payments.  If,  in 
applying  the  rule  in  paragraph  (a)(1)  of 
this  section,  there  remain  benefit 
payments,  in  whole  or  in  part,  that 
cannot  be  charged  to  any  base  year 
employer,  the  amount  of  benefits  paid 
in  excess  of  those  chargeable  under 
paragraph  (8)(1)  shall  be  charged  to  the 
system  unallocated  charge  balance. 

(c)  Board  records  as  basis  for  charging 
multiple  base  year  employers.  Where  an 
employee  has  more  than  one  base  year 
employer,  the  Board  will  use  records 
compiled  on  the  basis  of  employer 
reports  filed  under  §  345.110  of  this  part 
for  the  purpose  of  determining  whether 
the  employer  at  the  time  of  the  claim  for 
benefits  is  the  last  employer  in  the  base 
year  and  for  other  purposes  related  to 
benefit  charging  under  this  subpart.  If, 
in  a  particular  case,  such  records  do  not 
contain  all  the  data  necessary  to 
determine  the  charge,  the  Board  will 
request  the  necessary  data  from  the  base 
year  employers  who  may  be  liable  for 
the  charge. 

§345.404    Adjustments. 

(a)  Recovery  of  benefits  charged  to 
base  year  employer.  Where  the  Board 
recovers  a  benefit  payment  that  it  had 
previously  charged,  in  whole  or  in  part, 
to  one  or  more  base  year  employers,  the 
Board  will  subtract  the  amount  of  the 
recovery  fi^m  the  cumulative  benefit 
balances  of  the  employers  of  the 
employee  to  whom  such  amount  was 
paid  as  a  benefit  in  proportion  to  the 
amount  by  which  each  such  employer's 
cumulative  benefit  balance  was 
increased  as  a  result  of  the  payment  of 
the  benefit. 

(b)  Recovery  of  other  benefit 
payments.  Where  the  Board  recovers  a 
benefit  payment  that  was  not  charged, 
in  whole  or  in  part,  to  any  base  year 


employer,  or  was  made  before  January  1. 
1990.  the  Board  will  treat  the  amount  of 
the  recovery  as  a  subtraction  from  the 
system  unallocated  charge  balance. 

(c)  Payment  of  interest  or  other  debt 
collection-related  charges.  The  Board 
will  not  adjust  a  base  year  employer's 
cumulative  benefit  balance  to  reflect 
payment  by  a  debtor  of  int««st  or  other 
charges  assessed  by  the  Board  under 

§  200.7  of  this  chapter  virith  respect  to 
the  collection  of  a  debt  arising  from  a 
benefit  payment  charged  to  such 
employer  and  later  found  to  be 
recoverable  by  the  Board. 

(d)  Limitations.  The  Board  will  adjust 
a  base  year  employer's  cumulative 
benefit  balance  only  when  the  Board 
actually  recovers,  by  cash  payment  or 
setoff,  a  debt  that  represents  a  benefit 
payment  that  was  charged,  in  whole  or 
in  part,  to  such  employer.  No 
adjustment  shall  be  made — 

(1 )  If  the  Board  waives  recovery  of  a 
debt  in  accordance  with  part  340  of  this 
chapter,  or 

(2)  If  the  Board  finds  that  a  debt  is 
uncollectible,  or 

(3)  To  the  extent  of  the  amount  not 
recovered  by  the  Board  by  reason  of  a 
compromise  settlement  of  a  debt. 


§345.406    NottcMtol 

(a)  Prepayment  notification.  WhMi  the 
Board  receives  an  employee's  claim  for 
unemployment  or  sickness  benefits,  the 
Board  will  give  the  employee's  base  year 
employer  notice  of  the  claim  and  an 
opportunity  to  provide  information  to 
the  Board  with  respect  to  the 
employee's  eligibility  for  benefits  for  the 
period  of  time  covered  by  the  claim. 

(b)  Notice  of  claim  determination. 
After  the  base  year  employer  has  had  an 
opportunity  to  provide  information  in 
accordance  with  the  prepa>'ment 
notification  process  described  in 
paragraph  (a)  of  this  section,  the  office 
of  the  Board  that  is  adjudicating  the 
employee's  claim  for  benefits  will 
determine  whether  to  pay  or  to  deny 
benefits  on  the  claim.  Such  office  will 
send  notice  to  the  base  year  employer 
showing  what  determination  was  made 
on  the  claim.  If  benefits  are  found  to  be 
payable,  the  amount  of  the  pwyment  will 
be  charged  to  the  cumulative  benefit 
balance  of  the  base  year  employer  in 
accordance  with  the  provisions  of  this 
subpart.  If  the  base  year  employer 
disagrees  with  the  payment  of  benefits, 
it  may  request  reconsideration  in 
accordance  with  part  320  of  this 
chapter. 

(c)  Quarterly  notice  of  benefit  charges. 
As  soon  as  practical  following  the  end 
of  each  calendar  quarter,  the  Board  will 
send  to  each  employer  a  report  of  its 
cumulative  benefit  balance  computed  as 
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of  the  end  of  such  quarter.  The 
computation  of  such  balance  will  reflect 
the  following: 

(1)  The  total  amount  of 
unemployment  and  sickness  benefit 
payments  made  after  December  31, 
1989.  that  have  been  charged  to  the 
employer  as  the  base  year  employer  of 
the  employees  who  received  the 
benefits;  minus 

(2)  The  total  amount  realized  in 
recovery  of  such  benefits;  plus 


(3)  The  total  amount  of  the 
unallocated  charges  assigned  to  such 
base  year  employer  after  December  31. 
1989;  minus 

(4)  The  total  amount  realized  in 
recovery  of  such  unallocated  charges. 

§345.406    Defunct  wnployer. 

Whenever  the  Board  determines, 
pursuant  to  §  345.207  of  this  part,  that 
an  employer  is  defunct,  the  Board  will 
add  the  amount  of  such  employer's 


benefit  charges,  as  shown  in  its 
cumulative  benefit  balance,  to  the 
system  unallocated  charge  balance. 

Dated:  April  26. 1996. 

By  Authority  of  the  Board. 
For  The  Board. 
Beatrice  Ennld, 
Secretary  to  the  Board. 
[FR  Doc.  96-10983  Filed  5-2-96;  8:45  am] 
BHJJNQ  COOf  7M6-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  154  and  155 
[COD  94-032  and  94-048] 
RIN  2115-AE87  and  2115-AE88 

Tank  Vassal  and  Facility  Raaponss 
Plans,  and  Raaponss  Equipment  for 
Hazardous  Sutistancaa 

AOENCV:  Coast  Guard.  DOT. 
ACnON:  Advance  notice  of  proposed 
rulemaking. 

SUIMARY:  The  Coast  Guard  is  soliciting 
comments  relating  to  proposed 
regulations  requiring  response  plans  for: 
certain  tank  vessels  operating  on  the 
navigable  waters  of  the  United  States  or 
any  marine  transportation-related  (MTR) 
facility  that,  because  of  its  location, 
could  reasonably  be  expected  to  cause 
substantial  or  significant  and  substantial 
harm  to  the  environment  by  discharging 
a  hazardous  substance.  These 
regulations  are  mandated  by  the  Oil 
Pollution  Act  of  1990  (OPA  90).  which 
requires  the  President  to  issue 
regulations  requiring  the  preparation  of 
hazardous  sulMtance  response  plans. 
The  purpose  of  requiring  response  plans 
is  to  minimize  the  impact  of  a  discharge 
or  release  of  hazardous  substances  into 
the  navigable  waters  of  the  United 
States. 

DATES:  Comments  must  be  received  on 
or  before  September  3,  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2/34061  (CGD  94-032. 
94-048),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001,  or  may  be 
delivered  to  room  3406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Cliff  Thomas.  Standards  Evaluation 
and  Development  Division  (C-MES). 
(202) 267-1099. 

SUPPt-EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
early  stages  of  this  rulemaking  by 
submitting  written  data,  views,  or 
argiiments.  Persons  submitting 


comments  should  include  their  names 
and  addresses,  identify  this  specific 
advance  noUce  (CGD  94-032.  94-048). 
and  the  specific  section  of  the  action 
being  addressed  or  the  issue  to  which 
each  comment  applies,  and  give  the 
reason  for  each  comment.  Please  submit 
two  copies  of  all  conunents  and 
attachments  in  an  unbound  format,  no 
larger  than  8'/^  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consiaer  all 
comments  received  during  the  comment 
period.  All  comments  will  be 
considered  in  drafting  the  notice  of 
proposed  rulemaking.  - 

Ine  Coast  Guard  plans  to  hold  a 
public  meeting  in  Washington.  1X3 
regarding  this  proposed  rulemaking 
between  45  to  60  days  after  publication 
of  this  advance  notice  of  proposed 
rulemaking  (ANPRM).  This  meeting  will 
be  conducted  for  the  purpose  of 
receiving  views  on  what  should  be 
regulated  and  what  appropriate 
regulations  would  be.  The  date  and  time 
will  be  announced  by  a  later  notice  in 
the  Federal  Register.  Persons  may 
request  additional  public  meetings  by 
writing  to  the  Marine  Safety  Coxmcil  at 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  meeting  would  be  beneficial.  If  it 
determines  that  an  additional 
opporttinity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  another  public  meeting  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Information.  The  principal 
persons  involved  in  drai^iDg  this  document 
are  LT  Cliff  Thomas.  Standards  Evaluation 
Division.  (C-MES).  LCDR  Walter  (Bud)  Hiut. 
Response  Division.  (G-MRO),  and  )acqueline 
Sullivan.  Project  Counael.  Office  of  the  Chief 
Counsel. 

Background  and  Purpose 

1.  General 

Section  311(j)(5)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  [33 
U.S.C.  1321(j)(5)l,  as  amended  by 
section  4202(a)  of  OPA  90,  requires 
owners  or  operators  of  tank  vessels, 
offshore  faciUties,  and  onshore  facilities 
that  could  reasonably  by  expected  to 
cause  substantial  harm  to  the 
environment  to  prepMire  and  submit 
plans  for  responding,  to  the  maximum 
extent  practicable,  to  a  wont  case 
discharge^  or  a  substantial  threat  of  such 
a  discharge,  of  oil  or  a  hazardous 
substance.  Section  4202(b)(4)  of  OPA  90 
establishes  an  implementation  schedule 
for  these  requirements  with  regard  to 
oil.  Under  section  4202(b)(4),  an  owner 


or  operator  of  a  tank  vessel  or  facility  for 
which  a  response  plan  was  required 
under  33  U.S.C.  1321(j)(5)  and  which 
handled,  stored,  or  transported  oil  was 
required  to  be  operating  in  compliance 
with  an  approved  response  plan  by 
August  18,  1993.  However,  section 
4202(b)(4)  did  not  esUblish  a 
compliance  date  requiring  response 
plans  for  hazardous  substances.  For  the 
purposes  of  this  ANPRM,  discharge  and 
release  are  synonymous. 

2.  Oil  Response  Plan  Regulations 

The  Coast  Guard  issued  two  separate 
interim  final  rules  (IRS)  on  February  5. 
1993:  one  requiring  response  plans  for 
tank  vessels  carrying  oil  in  bulk  as  cargo 
(VRP  IFR)  (33  CFR  155]  and  another 
requiring  response  plans  for  MTR 
facilities  that  handle,  store,  or  transport 
oil  in  bulk  (FRP  IFR)  [33  CFR  154). 
These  IFRs  define  many  concepts  such 
as  "marine  transportation-related 
facility,"  "maximum  extent 
practicable,"  and  "worst  case 
discharge."  The  rules  also  provide  a 
specific  format  for  response  plans; 
however,  they  allow  for  deviations  from 
this  format  as  long  as  the  required 
information  is  included  and  there  is  a 
cross  reference  sheet  identifying  its 
location.  The  Coast  Guard  is  considering 
using  these  concepts  or  modifying  them 
as  necessary  in  the  regulations  for 
response  plans  for  hazardous 
substances. 

3.  Tank  Vessels 

The  VRP  EFR  for  oil  uses  the 
definition  of  "tank  vessel"  in  46  U.S.C. 
2101.  The  same  definition  applies  for 
purposes  of  implementing  the  OPA  90 
provisions  for  hazardous  substance 
response  plans.  This  definition  applies 
the  requirement  for  hazardous  substance 
response  plans  to  all  tank  vessels  that 
carry  hazardous  substances  in  bulk  as 
cargo.  Offshore  supply  vessels  (OSVs) 
and  certain  fishing  and  fish  tender 
vessels  are  exempt  from  the 
requirements  for  hazardous  substance 
response  plans  because,  in  accordance 
with  section  5209(b}  of  the  Coast  Guard 
Authorization  Act  of  1992  [Pub  L  102- 
587, 106  SUt.  5039  at  5076],  they  are  not 
considered  tank  vessels  for  the  purposes 
of  any  law. 

The  VRP  IFR  for  oil  establishes  three 
categories  for  tank  vessels:  manned 
vessels  carrying  oil  as  a  primary  cargo, 
unmanned  tank  barges  carrying  oil  as  a 
primary  cargo,  and  vessels  carrying  oil 
as  a  secondary  cargo.  The  Coast  Guard 
is  considering  applying  this  scheme  for 
categorizing  tank  vessels  to  regulations 
requiring  hazardous  substance  response 
plans. 
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4.  Marine  Tmnsportation  Related 
Facilities 

OPA  90  requires  hazardous  substance 
response  plans  for  any  o&hore  facility 
or  any  onshore  facility  that,  because  of 
its  location,  could  reasonably  be 
expected  to  cause  substantial  or 
significant  and  substantial  harm  to  the 
environment  by  discharging  a  hazardous 
substance.  In  Executive  Order  (E.O.) 
12777,  the  President  divided  the 
responsibility  for  implementing  the 
provisions  of  OPA  90  regarding 
hazardous  substance  respcmse  plans 
among  various  Federal  agencies. 
Through  a  series  of  delegations,  the 
Coast  Guard  was  granted  the  authority 
to  implement  haaardous  substance 
response  plan  requirements  for  fixed 
and  mobile  onshore  MTR  facilities  and 
for  deepwater  ports.  The  Enviroimiental 
Protection  Agency  (EPA)  was  granted 
the  authority  to  regulate  fixed  onshore 
non-transportation-related  facilities.  The 
Research  and  Special  Programs 
Administration  (RSPA)  was  granted  the 
authority  to  regulate  onshore  non- 
marine  transportation-related  facilities 
(i.e.,  pipelines,  motor  carriers,  and 
railways).  The  Department  of  Interior's 
Minerals  Management  Service  (MMS) 
was  granted  the  authorify  to  regulate 
offshore  bcilitles  and  associated 
pipelines,  other  than  deepwater  ports 
subject  to  the  Deepwater  Ports  Act  of 
1974. 

That  segment  of  the  MTR  facility  that 
is  over  water  is  considered  to  be  an 
"ofiishore  facility"  under  the  FWPCA. 
Under  E.0. 12777,  this  segment  is  undw 
the  purview  of  MMS.  A  memorandum 
of  understanding  (MOU)  between  the 
Department  of  Interior  (DOI), 
Department  of  Transportation  (DOT), 
and  the  EPA  esublisliing  Federal 
jurisdictional  boundaries  for  offshore 
facilities  became  effective  on  February 
3, 1994  [59  FR9494;  February  28, 1994). 
To  avoid  any  confusion  caused  by  the 
definition  of  "offshore  facility",  MMS 
coordinated  an  effort  to  establish 
jurisdictional  boundaries  for  oil  spill 
prevention  and  control,  response 
planning,  and  response  equipment 
inspection  activities.  The  Secretary  of 
the  Interior  redelegated  DOI's  functions 
under  section  2(i)  of  E.0. 12777  to  give 
the  EPA  jurisdicticHi  over  non- 
transportation-ralated  offshore  facilities 
landward  of  the  coast  line  and  to  give 
DOT  jurisdiction  over  transportation- 
reUted  offshore  facilities  located 
landward  of  the  coast  line.  Tliis  MOU 
does  not  include  jurisdictional 
boundaries  for  oil  spill-finandal 
responsibility.  ^^ 

The  FRP  IFR  for  oil  defines  an  MTR 
facility  as  any  onshore  facility. 


including  piping  and  structures  \ised  for 
the  transfer  or  oil  to  or  from  a  vessel  and 
any  deepwater  port  subject  to  regulation 
under  33  CFR  pait  150.  lliis  definition 
includes  not  only  large  fixed  onshore 
facilities  but  also  tank  trucks,  marinas, 
and  railroad  tank  cars  that  transfer  oil  to 
or  from  vessels  where  the  vessel  has  a 
capacity  of  250  barrels  of  oil  or  more. 
This  definition,  modified  by 
substituting  the  phrase  "hazardous 
substance"  for  the  word  "oil",  could  be 
applied  to  regufations  requiring 
hazardous  substance  response  plans. 

As  Coast  Guard-regulated  fixed 
onshore  MTR  facility  is  generally  a 
segment  of  a  larger  fadlify  or  complex. 
The  FRP  IFR  for  oil  describes  a  complex 
as  a  facility  that  contains  portions 
which  are  regulated  by  two  at  more 
Federal  agencies.  Onshore  non- 
transportation  rekted  fixed  facilities, 
which  can  be  part  of  a  complex,  are 
already  covered  by  a  web  of  existing 
statutes  and  regufations  at  the  Federal.  ' 
state,  and  local  levels  that  address 
preparedness  for,  and  response  to, 
hazardous  substance  releases.  One  of 
the  purposes  of  this  ANPRM  is  to 
address  any  potential  gaps  in  the 
coverage  of  these  facilities  and  to 
prevent  imposing  duplicative, 
overfapping,  or  conflicting  regulations. 

OPA  90  mokes  the  distinction 
between  onshore  facilities  that  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment 
(substantial  harm  fadlides)  and 
facilities  that  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  the  environment 
(significant  and  substantial  harm 
facilities).  Response  plans  must  be 
prepared  and  submitted  for  both  types 
of  MTR  facihties;  however,  response 
plans  for  significant  and  substantial 
harm  MTR  facilities  also  must  be 
reviewed  and  approved  by  the  Coast 
Guard. 

Under  the  FRP  IFR  for  oil,  all  MTR 
facilities,  induding  mc^ile  fadlities, 
that  are  capable  of  transferring  oil  in 
bulk  to  or  from  vessels  with  a  capadty 
of  250  barrels  or  more,  and  MTR 
fadlities  that  are  specifically  so 
designated  by  the  Coast  Guard  Captain 
of  the  Port  (COTP)  are  classified  as 
substantial  harm  fadlities.  However, 
within  this  set  of  substantial  harm 
fadlities.  there  is  a  subset  of  significant 
and  substantial  harm  fadlities. 
Significant  and  substantial  harm 
fadlities  are  fixed  onshore  MTR 
facilities,  capable  of  transferring  oil  in 
bulk  to  or  from  vessels  with  a  capadty 
of  250  baiiels  or  more,  deepwater  ports, 
or  fadlities  that  are  specifically  so 
designated  by  the  OOTP.  Mobile  MTR 
fadlities  are  not  considered  to  be 


significant  and  substantial  harm 
fadlities  unless  so  designated  by  the 
COTP. 

The  terms  substantial  harm  fadlity 
and  significant  and  substantial  harm 
facility,  as  defined  in  the  FRP  IFR  for 
oil,  could  be  used  in  the  FRP  response 
plan  regufations  for  hazardous 
substances  if  the  phrase  "hazardous 
substances"  were  substituted  for  the 
word  "oil"  in  the  definitions  of  those 
terms. 

The  Coast  Guard  considered 
developing  criteria  for  designation  of 
fadlities  that  handle,  store,  or  transport 
hazardous  substances  as  substantial 
harm  and  as  significant  and  substantial 
harm  fadlities  that  would  be  different 
from  those  criteria  used  in  the  oil  FRP 
IFR.  The  criteria  considered  wrould 
refled  the  prospect  that  discharges  of 
hazardous  substances  present  a  different 
type  and  degree  of  potential  damage  to 
human  health  and  the  environment  than 
oil  discharges. 

EPA  uses  the  concept  of  a  "reportable 
quantity"  to  set  the  amouint  of  a 
discharge  of  a  hazardous  substance 
which  requires  the  releaser  to  report  the 
discharge  to  the  govertunent  Section 
117.1  of  40  CFR  defines. "reportable 
quantity"  as  that  quantity  that  may  be 
harmful  and  is  a  viofation  of  section 
311(b)(3)  of  the  FWPCA  [33  U.S.C. 
1321(b)(3)]  when  discharged  into  or 
uprai  navigable  waters,  adjoining 
shorelines,  the  contiguous  zone,  or  in 
conjimction  with  activities  under  the 
Outer  Continental  Shelf  Lands  Act  [43 
U.S.C.  1331,  et  seq.]  or  Deepwater  Ports 
Art  of  1974  [33  U.S.C.  1501  through 
1524].  Table  117.3  of  40  CFR  lists  the 
reportable  quantities  of  substances 
designated  as  hazardous  substances 
imder  section  311(b)(4)  of  the  FWPCA 
[33  U.S.C.  1321(b)(4)l. 

One  criterion  considered  was  to 
designate  an  MTR  fadhty  that  handles, 
stores,  or  transports  a  hazardous 
substance  in  an  amount  exceeding  the 
reportable  quantity  of  that  hazardous 
substance  as  a  substantial  harm  fadlity. 
A  criterion  considered  in  designating 
significant  and  substantial  harm 
fadlities  was  to  identify  fadlities  that 
handle,  store,  or  transport  hazardous 
substances  above  10  times  the 
reportable  quantity.  Alternately, 
fadlities  could  be  designated  as 
significant  and  substantial  harm 
^ilities  if  they  handle,  store,  or 
transport  hazardous  substances  100 
times  above  the  reportable  quantity. 

Using  the  concept  of  a  reportable 
quantity  to  define  what  constitutes  a 
substantial  harm  fadlity,  and 
distinguishing  it  from  a  significant  and 
substantial  harm  facility  has  the 
advanta^  of  building  a  regulatory 
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structure  with  a  concept  that 
incorporates  quantifiable  values  that 
already  exist  and  are  based  on  rational 
decisions  through  the  rulemaking 
process.  The  added  advantage  is  that  the 
public,  industry,  and  Coast  Guard  are 
familiar  with  these  concepts.  However. 
it  may  also  result  in  selection  criteria 
that  are  unnecessarily  complicated  and 
that  are  not  consistent  with  those 
established  in  the  FRP  IFR  for  oil. 
Additionally,  the  reportable  quantity 
concept  may  not  be  applicable  to  non- 
FWPCA  hazardous  chemicals.  It  is  also 
not  clear  that  using  this  criteria  will 
appreciably  increase  the  likelihood  of 
predicting  the  harm  that  may  occur  to 
the  environment  in  the  event  of  a 
discharge  of  hazardous  substances  from 
the  MTR  portion  of  a  complex  facility. 
The  applicability  criteria  established 
in  33  CFR  154.1015  for  the  FRP  oil 
regulations  will  be  considered  in 
drafting  hazardous  substances  response 
planning  regulations.  These  criteria 
build  on  two  existing  regulatory  regimes 
which  include  pollution  prevention 
regulations  for  oil  and  hazardous 
substances  and  response  planning 
regulations  for  oil  spills. 

The  applicabihty  in  33  CFR  154.1015 
is  based  on  the  ability  of  a  facility  to 
transfer  to  or  from  a  vessel  with  a 
capacity  of  250  barrels  or  more.  The 
determination  of  substantial  harm  and 
significant  and  substantial  harm  is 
associated  with  the  capacity  of  an  MTR 
facility  and  its  proximity  to  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone  (EEZ),  as  well 
as  other  factors  such  as  a  facility's 
proximity  to  public  and  commercial 
water  supply  intakes  and  to  areas  of 
economic  importance  and 
environmental  sensitivity.  Such 
determining  factors  are  as  relevant  for 
hazardous  substances  as  they  were  for 
oils. 

Using  the  FRP  applicability  for  oil  for 
hazardous  substances  would  provide 
that  all  MTR  facilities  that  are  capable 
of  transferring  to  or  from  a  vessel  v/ith 
a  capacity  of  250  barrels  or  more  could 
reasonably  be  expected  to  experience  a 
release  of  a  hazardous  substance,  into  or 
on  the  navigable  waters,  adjoining 
shorelines,  or  EEZ,  which  would  result 
in  substantial  harm  to  the  environment. 
All  MTR  facilities  would  be  classified  as 
substantial  harm  facilities.  Fixed  MTR 
facilities  would  be  classified  as 
significant  and  substantial  harm 
facilities.  As  in  the  FRP  IFR,  the  COTP 
would  have  the  authority  to  upgrade  an 
MTR  facility  classification  to  substantial 
harm  or  significant  and  substantial 
harm.  An  owner  or  operator  of  an  MTR 
facility  who  does  not  agree  with  the 
initial  classification  would  be  provided 


with  a  process  to  request  review  of  the 
MTR  facility's  classification  by  the 
COTP  using  the  appeal  process 
estabhshed  in  33  CFR  154.1075. 

5.  Defining  Hazardous  Substances 
OPA  90  does  not  define  the  term 

"hazardous  substance."  but  relies  on  the 
existing  definition  of  hazardous 
substance  in  section  311(a)  of  the 
FWPCA  (33  U.S.C.  1321(a)|.  Section 
311(a)  defines  "hazardous  substance"  as 
"any  substance  designated  pursuant  to 
subsection  (b)(2)  (33  U.S.C.  1321(b)(2)) 
of  this  section."  Under  section  311(b)(2). 
the  EPA  Administrator  is  tasked  with 
developing,  issuing,  and  revising  a  list 
of  hazardous  substances  which  may 
affect  natural  resources  or  present 
imminent  and  substantial  danger  to 
public  health  or  welfare,  including  but 
not  limited  to  fish,  shellfish,  wildlife, 
shorelines,  and  beaches.  The  EPA 
Administrator  has  designated  296 
chemicals  as  hazardous  substances 
under  the  FWPCA.  The  Ust  of  hazardous 
substances  is  located  at  40  CFR  part  116. 

Section  1321(j)(5)  of  title  33  of  the 
U.S.C.  as  amended  by  section  4202(a)  of 
OPA  90.  requires  the  Coast  Guard  to 
issue  response  plan  regulations  for  those 
hazardous  substances  designated  under 
the  FWPCA.  The  Coast  Guard  notes  that 
a  number  of  dangerous  chemicals  other 
than  those  designated  as  hazardous 
substances  are  carried  in  bulk  as  cargo 
in  the  marine  environment. 

The  International  Maritime 
Organization  (IMO)  has  begun  to 
address  response  plan  requirements  for 
hazardous  chemicals.  Its  intention  is  to 
use  the  basic  guidelines  for  vessels 
contained  in  Regulation  26  of  Annex  I 
of  MARPOL  as  a  model  for  such 
requirements.  The  approach  proposed 
here  is  consistent  with  that  under 
consideration  by  IMO. 

6.  Maximum  Extent  Practicable  and 
Worst  Case  Discharge 

OPA  90  requires  vessels  and  facilities 
to  prepare  and  submit  plans  for 
responding,  "to  the  maximum  extent 
practicable,  to  a  worst  case  discharge, 
and  to  a  substantial  threat  of  such  a 
discharge."  For  regulatory  purposes, 
both  maximum  extent  practicable  and 
worst  case  discharge  are  defined  in  the 
VRP  and  FRP  regulations  for  oil.  These 
concepts  could  be  appUed  to  the 
requirements  for  response  plans  for 
hazardous  substances. 

For  vessels,  the  worst  case  discharge 
is  defined  at  33  CFR  155.1020  as  "a 
discharge  in  adverse  weather  conditions 
of  a  vessel's  entire  oil  cargo."  For 
facilities,  the  worst  case  discharge  is 
defined  to  mean  "in  the  case  of  an 
onshore  facility  and  deepwater  port,  the 


largest  foreseeable  discharge  [of  oil]  in 
adverse  weather  conditions  *  *  '"The 
FRP  IFR  provides  at  33  CFR  154.1029  a 
formula  for  calculating  the  worst  case 
discharge  for  each  facility.  By 
substituting  the  phrase  "hazardous 
substances,"  in  Ueu  of  "oil",  the 
definitions  of  worst  case  discharge  for 
vessels  and  facilities  could  be  applied  to 
the  hazardous  substance  regulations. 

For  vessels  and  facilities,  maximum 
extent  practicable  is  "the  planned 
capability  to  respond  to  a  worst  case 
discharge  in  adverse  weather." 
Maximiun  extent  practicable  is  tied  to  a 
quantity  of  eqtiipment  and  personnel 
needed  to  respond  to  a  worst  case 
discharge.  It  recognizes  the  limits  on 
available  current  technology  and  private 
response  capabilities  and  places  a  limit 
or  cap  on  the  worst  case  discharge 
volumes  for  which  an  owner  or  operator 
must  plan  to  respond.  However,  this  cap 
does  not  limit  the  amoimt  of  response 
resources  which  owners  or  operators 
may  have  to  provide  during  an  actual 
spill  response. 

For  oil,  planning  to  respond  to  the 
maximiun  extent  practicable  generally 
implies  planning  for  the  containment 
and  recovery  of  spilled  oil.  However, 
the  Coast  Guard  recognizes  that  the 
concept  of  containment  and  recovery 
does  not  apply  to  all  hazardous 
substances.  Some  hazardous  substances 
that  are  released  in  the  water  will  not  be 
recoverable.  For  the  hazardous 
substance  regulations,  plaiuing  to 
respond  to  the  maximum  extent 
practicable  will  require  planning  to 
protect  the  public  health  and  safety, 
facility  and  vessel  personnel, 
responders,  and  the  environment.  This 
protection  may  require  planning  for 
actions  other  than  contaiiunent  and 
recovery  of  discharged  hazardous 
substances.  Through  rulemaking,  the 
Coast  Guard  would  be  able  to  determine 
what  types  of  response  strategies  would 
be  required  to  address  releases  of  the 
various  types  of  hazardous  substances. 
The  Computer-Aided  Management  of 
Emergency  Operations  (CAMEO) 
appears  to  be  the  most  effective  method 
for  determining  the  appropriateness  of  a 
response  to  a  hazardous  substance 
release.  CAMEO  is  a  computer  program 
used  by  many  response  organizations  to 
properly  prepare  for  and  respond  to  a 
hazardous  substance  release.  It  was 
developed  by  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
EPA.  and  the  National  Safety  Council.  It 
is  kept  current  by  frequent  updates,  is 
vddely  used,  and  is  readily  available. 


7.  Average  Most  Probable  Discbarge  and 
Maximum  Most  Probable  Discharge 

Although  OPA  90  requires  the 
issuance  of  regulations  that  address  only 
the  worst  case  discharge  from  a  vessel 
or  a  facility,  the  VRP  and  FRP  IFRs  for 
oil  require  owners  or  operators  to  plan 
also  for  the  average  most  probable 
discharges  and  the  maximiun  most 
probable  discharges.  These  concepts 
were  developed  to  address  the  majority 
of  the  spills  that  occur  on  vessels  and 
at  facilities — spills  which  are 
significantly  lower  in  volume  than  the 
worst  case  discharge  volume  required  to 
be  addressed  in  response  plans  by  OPA 
90. 

In  the  VRP  IFR  for  oil,  the  average 
most  probable  discharge  is  defined  as  a 
discharge  of  50  barrels  of  oil  from  the 
vessel  during  transfer  operations.  The 
maximum  most  probable  discharge  is  a 
discharge  of  (1)  2,500  barrels  of  oil  for 
vessels  v«rith  an  oil  cargo  capacity  equal 
to  or  greater  than  25,000  barrels;  or  (2) 
10  percent  of  the  vessel  oil  cargo 
capacity  if  less  than  25,000  barrels. 

If  the  FRP  IFR  for  oil,  the  average 
most  probable  discharge  is  defined  as  a 
discharge  of  the  lesser  of  50  barrels  or 
1  percent  of  the  volume  of  a  worst  case 
discharge.  The  maximum  most  probable 
discharge  is  the  discharge  of  the  lesser 
of  1,200  barrels  or  10  percent  of  the 
volume  of  a  worst  case  discharge. 

The  concepts  for  the  average  and 
maximum  most  probable  discharge  in 
the  VRP  and  FRP  IFRs  for  oil  could  be 
applied  to  the  regulations  requiring 
response  plans  for  hazardous 
substances;  however,  the  definitions  of 
the  terms  may  need  to  be  modified  to 
specifically  address  the  differences 
inherent  in  hazardous  substances.  These 
definitions  in  the  oil  regulations  are 
based  on  historical  spill  data  of  the 
volumes  of  oil  discharged  into  the 
marine  environment.  For  hazardous 
substance  response  plan  regulations,  the 
definitions  may  need  to  be  modified  to 
reflect  the  historical  data  for  the 
volumes  of  hazardous  substances  that 
have  been  released  in  the  marine 
enviroiunent  provided  that  the  data  is 
reliable. 

8.  Other  Response  Plan  Requirements 

Section  4202(a)  of  OPA  90  requires 
both  oil  and  hazardous  substance 
response  plan  regulations  to  address 
issues  such  as  plan  review  and 
approval;  consistency  with  the  National 
Contingency  Plan  and  Area  Contingency 
Plans;  identification  of  the  qualified 
individual:  identification  by  contract  or 
other  approved  means  of  private 
response  resources;  description  of 
training,  equipment  testing,  dxills,  and 


responsibilities  of  vessel  and  &cility 
personnel;  periodic  updating  of  plans; 
and  resubmission  and  approval  after 
each  significant  change  of  a  plan.  These 
issues  and  others  (i.e..  plan  format)  are 
addressed  in  the  VRP  and  FRP  IFRs  for 
oil  and  could  be  handled  similarly  for 
the  hazardous  substance  response  plan 
regulations. 

9.  Developing  Effective  Response  Plans 

A  key  element  in  developing  effective 
response  plans  for  hazardous  substances 
is  the  development  of  an  approach  for 
addressing  the  different  types  of 
hazardous  chemicals.  In  addition  to  the 
296  hazardous  substances  regulated  by 
the  FWPCA,  there  are  a  number  of 
additional  hazardous  chemicals  that  are 
not  designated  as  hazardous  substances 
by  the  EPA  under  FWPCA  but  that  are 
transported  in  bulk  in  the  marine 
environment.  Effective  response 
planning  should  include  all  hazardous 
chemicals  carried  in  bulk,  not  just  those 
determined  as  hazardous  substances  by 
the  EPA.  The  Coast  Guard  is  interested 
in  the  views  of  the  regulated  community 
and  the  general  public  with  respect  to 
response  plans  for  hazardous  chemicals 
not  regulated  under  the  FWPCA. 

Discuwion  of  Areas  of  Regulation 
Under  Coiisideration 

Regulations  covering  the  following 
areas  are  being  considered  to  implement 
the  response  plan  requirements  of 
section  311(j)  of  the  FWPCA.  Comments 
and  suggestions  from  interested  parties 
are  invited. 

1.  Response  Plans 

(a)  Response  plans  for  MTR  fadUties 
would  be  submitted  to  the  cognizant 
Captain  of  the  Port  (COTP)  for  approval. 

(b)  Response  plans  for  vessels  would 
be  submitted  to  the  Commandant  (G- 
MEP),  U.S.  Coast  Guard  Headquarters, 
Washington,  DC  for  approval. 

(c)  Each  plan  may  be  required  to 
contain  the  follovnng  information: 

— ^Emei^ency  notification  procedures. 

— Vessel-specific  or  facility-specific 
information. 

— ^Name  of  qualified  individual. 

— ^List  and  location  of  release  response 
and  fire  extinguishing  equipment 
(including  equipment  on  board  the 
vessel  or  equipment  located  at  the 
facility). 

— Response  personnel,  job  descriptions 
for  key  positions,  and  their  training. 

—Cargo  or  commodity  hazard 
identification. 

— Emergency  response  guidelines  for 
each  hazardous  substance  (i.e., 
contaiiunent,  cleanup,  or  other 
appropriate  response  measures). 


— Emergency  response  guidelines  for 
different  scenarios  (i.e..  large  and 
small,  fires  and  e]q>lo8i(His,  collision, 
grounding,  salvage  operations,  piping 
failure,  releases  in  sensitive  or 
populated  areas,  o&hore  and 
shoreside  releases,  etc.). 

— Salvage  operations  (vessels  only). 

— Lightering  capabilities  (vessels  only). 

— Waste  disposal. 

—Worker  health  and  safety. 

— Threats  to  enviroiunent  or  public 
health  and  safety. 

— Identification  of  sensitive  areas  and 
resources  to  protect  sensitive  arses 
(facilities  only). 

(d)  Response  plans  would  be  required 
to  be  consistent  with  the  National 
Contingency  Plan  (NOP)  (40  CFR  part 
300],  as  required  by  33  U.S.C. 
1321(c)(2),  and  the  Area  Contingency 
Plan  (ACP)  as  required  by  section 
311(j)(4)  of  die  FWPCA  (33  U.S.C. 
1321(j)(4)],  as  amended  by  section 
4202(a)  of  OPA  90. 

All  plans  may  be  required  to  follow  a 
general  format.  Certain  aspects  of  the 
response  plan  for  vessels,  such  as  on 
board  emergency  response  procedures 
would  be  "generic"  in  form,  regardless 
of  the  vessel's  port  of  call.  These  generic 
aspects  would  form  the  main  "core"  of 
the  response  plan.  Information  that  is 
unique  to  a  port  of  call,  however,  such 
as  clean  up  contractors  or  local 
contracting  representatives,  would  be 
included  in  the  response  plan  as 
appendices. 

(e)  A  qualified  individual  would  have 
to  be  identified  in  the  response  plan.  A 
"qualified  individual"  is  a 
representative  of  a  vessel  or  facility  with 
written  authority  to  engage  in 
contracting  with  response  companies 
and  to  activate  necessary  funds  from  the 
owner  or  operator  to  carry  out  cleanup 
activities.  This  individual  should  have 
sufficient  training  to  direct  response 
contractors  pending  the  arrival  of  a 
company  representative.  The  qualified 
individual  must  have  the  means  for 
immediate  communication  with  the 
appropriate  Federal  official  and  the 
persons  providing  personnel  and 
equipment  for  release  response. 

(f)  A  communications  netwoik,  such 
as  a  release  response  telephone  list, 
would  be  required  to  identify  which 
parties  must  be  contacted  (i.e..  Federal 
agencies,  contractors,  a  call-up  tree)  and 
how  those  communications  would  be 
established. 

(g)  Vessel  and  facility  owners  or 
operators  would  be  required  to  identify 
and  ensure  by  contract  or  other 
approved  means,  the  availabiUty  of 
private  personnel  and  equipment 
necessary  to  respond  to  a  release.  When 
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appropriate,  the  Coast  Guard  would 
provide  guidelines  regarding  what  type 
and  amounts  of  equipment  are  required 
for  an  average  most  probable,  maximum 
most  probable,  and  worst  case 
discharge. 

The  Qsast  Guard  would  maintain  an 
oversight  and  enforcement  role  in 
verifying  the  contractual  availability  of 
equipment  and  personnel  between 
pollution  contractors  and  owners  or 
operators  of  tank  vessels  or  facilities. 
The  local  COTP  representative  would 
determine  that  local  contractors  possess 
the  necessary  qualifications  and 
resources  to  address  hazardous 
substance  releases  for  which  they  are 
contracted.  In  addition,  the  Coast  Guard 
could  review  the  contract  arrangements 
between  the  vessel  or  facility  and 
contractor  for  the  interim  period  when 
the  response  plans  are  submitted  but  not 
yet  approved. 

(h)  The  plan  would  be  required  to 
address  training,  equipment  testing, 
periodic  unannounced  drills,  and  the 
response  actions  of  vessel  or  facility 
persoiuiel.  The  regulations  would 
specify  criteria  describing  acceptable 
levels  for  approval.  For  vessels. 
response  actions  and  persons  assigned 
would  be  listed  in  the  ship's  station 
bills  and  muster  list,  which  is  currently 
required  under  46  CFR  subpart  35.10 — 
Fire  and  Emergency  Requirements. 

(i)  Response  plans  would  be 
submitted  for  initial  approval  as  well  as 
for  approval  of  each  significant  change. 
Significant  changes  would  include 
changes  in  a  vessel's  or  facility's 
configuration:  changes  in  hazardous 
substance  handled,  stored,  or 
transported;  changes  in  the  name  and 
authority  of  a  person  in  charge;  changes 
of  the  owners  or  operators  (depending 
on  who  received  approval  of  the  plan); 
or  changes  in  the  identification  of 
cleanup  operators. 

(j)  Response  plans  would  be  required 
to  be  updated  periodically. 

2  Response  Equipment 

The  response  planning  requirements 
for  the  response  equipment  would 
address  the  following  areas: 

(a)  The  type,  quantity,  and  capacity  of 
response  equipment  to  be  carried  on 
tank  vessels  or  staged  at  locations 
ashore. 

(b)  The  periodic  inspection  of 
response  equipment,  including  the 
standards  of  inspection. 

(c)  The  method  for  enforcement, 
whether  through  required  recordkeeping 
or  other  means. 

The  regulations  regarding  vessel  and 
facility  response  plans  for  discharges  of 
hazardous  substances  may  closely 
parallel  those  regulations  for  vessel  and 


facility  response  plans  for  discharges  of 
oil.  Because  the  physical  properties  of 
these  various  hazardous  substances  are 
different  from  those  of  oil.  alternative 
cleanup  measures  will  need  to  be 
considered. 

3.  Federal  Response  and  Contingency 
Plan  Requirements 

OPA  90  is  the  latest  of  a  series  of 
statutes  that  regulate  hazardous 
chemicals.  An  onshore  facility  is 
required  to  comply  with  numerous 
planning  requirements  associated  with 
the  handling,  storage,  transportation, 
and  manufacturing  of  various  hazardous 
chemicals.  The  following  discussion  is 
a  brief  summary  of  the  various  Federal 
planning  requirements  for  hazardous 
chemicals. 

Section  311(j)(5)(c)  of  the  FWPCA  [33 
use.  1321(j)(S)(c]],  as  amended  by  the 
Oil  PolluUon  Act  of  1990  (OPA  90),  sets 
forth  certain  minimiun  requirements  for 
vessel  and  facility  response  plans  for 
FWPCA  hazardous  substances.  The 
plans  must — 

— Be  consistent  with  the  requirements 
of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  (NCP)  and  Area  Contingency 
Plans  (ACPs); 
— Identify  the  quaUfied  individual 
having  full  authority  to  implement 
response  actions,  and  require 
immediate  communications  between 
that  individual  and  the  appropriate 
Federal  official  and  the  f)ersons 
providing  response  p>ersonnel  and 
equipment; 
— Identify  and  ensure  by  contract  or 
other  approved  means  the  availability 
of  private  personnel  and  equipment 
necessary  to  respond,  to  the 
maximum  extent  practicable,  to  a 
worst  case  discharge  (including  a 
discharge  resulting  from  fire  or 
explosion),  and  to  mitigate  or  prevent 
a  substantial  threat  of  such  a 
discharge; 
— Describe  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  response  actions  of  persons  at  the 
facility,  to  be  carried  out  under  the 
plan  to  ensure  the  safety  of  the  faciUty 
and  to  mitigate  or  prevent  a  discharge 
or  the  substantial  threat  of  a 
discharge; 
— Be  updated  periodically;  and 
— Be  resubmitted  for  approval  of  each 
significant  change. 
In  the  case  of  onshore  facilities,  the 
OPA  90  Conference  Report  recognizes 
that  a  "substantial  number  of  facilities 
that  handle,  store  or  transport  hazardous 
substances  are  subject  to  emergency 
planning  requirements  under  the  Solid 
Waste  Disposal  Act,  the  Comprehensive 


Environmental  Response, 
Compensation,  and  Liability  Act,  the 
Occupational  Safety  and  Health  Act, 
and  other  Federal  statutes."  [H.R.  Rep. 
No.  101-653. 101st  Cong.  2nd  Sess. 
1990  at  p.  151]  Additionally,  the 
Confisrence  Report  recognizes  that 
chemical  emergency  planning 
reqxiirements  are  in  effect  for 
communities  under  the  Emergency 
Planning  and  Community  Ri^t  to 
Know  Act  (EPCRA).  The  Report  also 
states  that  the  President  should  select 
onshore  fecility  response  plans  in  a 
manner  that  will  avoid  duplicative  or 
conflicting  response  plan  review 
requirements  and  should  ensure  that 
such  plans  are  coordinated  with  the 
community  emergency  planning  effort 
under  EPCRA. 

Resource  Conaenration  and  Recovery 
Act(RCRA) 

EPA  regulations  at  40  CFR  part  264, 
subpart  D  issued  under  RCRA  establish 
requirements  for  owners  and  operators 
of  hazardous  waste  facilities  to  use  in 
developing  facility-specific  contingency 
plans.  The  plans  must  include  response 
procedures;  a  list  of  all  persons 
qualified  to  act  as  a  facility  emergency 
coordinator:  a  list  of  all  emergency 
equipment  and,  when  required, 
decontamination  equipment  at  the 
facility;  evacuation  plans,  when 
evacuation  could  be  necessary;  and 
arrangements  upon  which  local  police 
departments,  fire  departments, 
hospitals,  contractors,  and  State  and 
local  emergency  response  teams  have 
agreed  to  coordinate  emergency 
services.  The  regulations  pertain  to 
facilities  that  treat,  store,  or  dispose  of 
hazardous  wastes  as  defined  in  40  CFR 
261.3.  Hazardous  wastes  include 
characteristics  wastes  (see  40  CFR  part 
261.  subpart  C)  and  listed  wastes  (see  40 
CFR  part  261.  subpart  D). 

EPCRA  or  Title  III  \if  the  Supeifiuid 
Amendments  and  Reauthorization  Act 
of  1986  (SARA) 

EPCRA  requires  Local  Emergency 
Plaiming  Committees  (LEPCs)  to 
develop  local  emergency  response  plans 
for  their  community  and  review  them  at 
least  aimually.  Under  EPCRA.  facilities 
are  required  to  notify  the  State 
Emergency  Response  Commission 
(SERC)  and  Local  Emergency  Plaiming 
Committee  (LEPC)  if  they  have 
"extremely  hazardous  substances"  (see 
40  CFR  part  355  for  a  list  of  the  360 
"extremely  hazardous  substances") 
present  above  threshold  plaiming 
quantities.  In  addition,  upon  request  of 
the  SERC  or  LEPC.  the  facility  is 
required  to  provide  the  LEPC  with  any 
information  necessary  to  develop  and 


implement  the  LEPC  plan.  Local 
emergency  response  plans  must  identify 
regulated  facilities;  describe  procedures, 
equipment,  and  personnel  to  respond  to 
releases;  and  include  evacuation  plans. 
Because  of  this  requirement  that  certain 
fiacilfties  participate  in  emergency 
planning  under  EPCRA,  it  is  likely  that 
some  overlap  may  exist  with  OPA  90 
response  plan  requirements.  In  addition, 
under  some  state  EPCRA  laws  facilities 
are  required  to  prepare  contingency 
plans. 

QeanAir  Act 

Under  section  112(r)  of  the  Clean  Air 
Act  (CAA),  as  amended,  owners  and 
operators  of  stationary  sources  with 
'regulated  substances"  above  specified 
thiMhold  quantities  will  be  required  to 
prepare  risk  management  plans  (RMPs). 
which  must  include  a  hazard 
assessment  (including,  among  other 
things,  an  evaluation  of  worst-case 
accidental  releases),  a  prevention 
program,  and  a  response  program. 
Owners  and  operators  are  to  provide  a 
copy  of  the  RMPs  to  the  State,  local 
planning  and  response  authorities,  and 
the  Chemical  Safety  and  Hazard 
Investigation  Board.  The  list  of 
"regulated  substances"  promulgated 
under  section  112(r)  authority  includes 
a  diverse  array  of  toxins  (77), 
flammables  (63),  and  high  explosives 
[see  59  FR  4493;  January  31. 1994). 

Section  112(r)(7)  of  the  CAA  requires 
that  the  hazard  assessment  evaluate 
worst  case  accidental  releases,  estimate 
potential  release  quantities,  and 
determine  downwind  effects  including 
potential  expostires  to  affetted 
populations.  Owners  or  operators  must 
also  develop  an  emergency  response 
program  that  includes  specific  actions  to 
be  taken  in  response  to  a  release 
including  proradures  for  notifying  the 
public  and  response  agencies, 
emergency  health  care,  and  employee 
training  measures.  EPA  is  currently 
developing  regulations  to  implement  the 
new  CAA  RMP  requirements.  In 
addition,  some  states  already  have  RMP 
rules  in  place  that  require  focilities  to 
develop  emergency  plans. 

In  addition,  section  112(r)(l)  of  the 
CAA,  as  amended,  indicates  that 
stationary  sources  have  a  general  duty 
in  the  same  manner  and  to  the  same 
extent  as  tmder  the  Occupational  Safety 
and  Health  Act  to— 
— Identify  hazards  that  may  result  from 

accidental  releases  of  regulated 

substances  or  other  extremely 

hazardous  substances; 
— Design  and  mwintwin  a  sale  facility, 

taking  such  steps  as  are  necessary  to 

prevent  releases;  and 


— ^Minimize  the  consequences  of 
accidental  releases  which  do  occur. 

Section  112(r)(l)  imposes  upon 
owners  and  operators  of  facilities 
emergency  response  duties  for  a  broad 
range  of  hazardous  chemicals  not 
restricted  to  a  named  list.  Also  under 
CAA  section  112(r)(9).  the  FpA 
Administrator  may  issue  an 
administrative  order  to  seek  such 
judicial  reUef  as  is  necessary  to  abate  an 
actual  or  threatened  accidental  release 
when  the  Administratis  determines 
there  may  be  an  imminent  and 
substantial  endangeiment  to  htiman 
health  or  the  environment. 

Occupational  Safisty  and  Health  Ad 
(OSHA) 

OSHA  has  several  sets  of  standards 
that  envision  some  form  of  emergency 
response  planning  for  facilities  that 
handle,  store,  or  transport  hazardous 
substances.  These  requirements  are 
directed  mostly  at  the  protection  of 
facility  employees  and  emergency 
responders.  The  OSHA  Process  Safety 
Management  Standard  (see  29  CFR 

1910.119)  requires  the  preparation  of 
emergency  response  plans  under  29  CFR 
1910.3B(a)  or  29  CFR  1910.120  for 
employers  to  prevent  or  minimize  the 
consequences  of  catastrophic  releases  of 
certain  chemicals  in  the  woricplace. 
Employers  must  develop  formal  process 
safety  management  program  for  facility 
processes  that  involve  a  listed  highly 
hazardous  substance  at  or  above  the 
threshold  quantity.  The  list  of  highfy 
hazardous  substances  (see  29  CFR 
191.119)  includes  125  toxic  and  reactive 
chemicals  as  well  as  several  mixtures. 
The  program  covers  employee 
participation,  process  safety 
information,  process  hazard  analysis, 
operating  procedures,  training, 
contractors,  pre-start  up  review, 
mechanical  integrity,  hot  work  permits, 
management  of  change,  incident 
investigation,  emergency  planning  and 
response,  and  compliance  audits. 

The  EPA/OSHA  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER)  Standard  (see  29  CFR 

1910.120)  establishes  requirements  for 
employers  and  organizations  to  protect 
the  safety  and  health  of  workers 
involved  in  such  operations.  The 
operations  covered  by  this  standard  are 
cleanups  at  uncontrolled  hazardous 
waste  sites,  corrective  actions  and 
routine  hazardous  waste  operations  at 
RCRA  treatment,  storage,  or  disposal 
(TSD)  facilities,  and  emergency 
response  operations  without  regard  to 
location.  Employers  must  implement  a 
written  safety  and  health  program  that 
includes  an  organizational  work  plan. 


site  evaluation  and  control,  information 
and  training,  personal  protective 
equipment,  monitoring,  medical 
surveillance,  decontamination 
prtxsedures,  and  an  emergency  response 
program.  The  HAZWOPER  Ust  of 
substances  is  broad  and  includes  all  296 
FWPCA  hazardous  substances. 

Coordination  of  Planning  RaquireBienta 

The  issue  of  coordinating  multiple 
contingency  planning  requirements  in 
an  attempt  to  miniTnirn  duplication  on 
the  regulated  community  is  a  focal  point 
of  the  recently  published  Presidential 
review  of  Federal  agency  authorities  and 
coordination  responsibilities  for  release 
prevention,  mitigation,  and  response 
required  by  section  112(r)(10)  of  CAA. 
EPA's  Chemical  Emergency 
Preparedness  and  Prevention  Office,  in 
cooperation  with  the  National  Response 
Team,  conducted  a  study  titled  A 
Review  of  Federal  Authorities  for 
Hazardous  Materials  Accident  Safety 
(EPA55(>-Jl-93-002)  to  fulfill  the 
Congressional  mandate.  The  review 
concludes  that,  while  achieving  its 
statutory  goals,  the  existing  regulatory 
scheme  is  both  complex  and  costly. 

With  respect  to  contingency  planning, 
the  report  notes  that  the  previously 
mentioned  statutes  were  enacted 
independently  of  one  another  resulting 
in  inconsistent  components  in  the 
regulatory  process.  Some  planning 
requirements  are  more  stringent  than 
others;  some  require  specific  technical 
features;  and  some  require  submission 
of  the  contingency  plans  for  Federal  or 
State  and  local  review.  Also,  because 
different  statutes  address  slightly 
different  hazards  using  different  lists  of 
substances,  the  number  and  type  of 
facilities  required  to  develop  these  plans 
varies.  Moreover,  there  is  seldom 
harmony  in  the  required  formats  or 
elements  of  particular  plans.  Although 
the  study  team  did  not  find  many  actual 
conflicts  among  planning  requirements, 
there  were  numerous  differences  in 
terminology  and  emphases:  these 
differences  have  resulted  in  facilities 
preparing  multiple  plans  to  ensure 
comphance. 

To  provide  relief  for  the  redundant 
and  overlapping  federal  response 
planning  requirements  faced  by  facility 
operators,  under  the  leadership  of  the 
Environmental  Protection  Agency 
(EPA),  the  National  Response  Team  is 
producing  guidance  on  an  integrated 
planning  approach  which  would 
ultimately  result  in  the  ability  to 
prepare  one  plan  to  cover  multiple 
federal  response  planning  requirements, 
thereby  reducing  burden  and  cost  for 
the  regulated  community.  The  "One 
Plan"  guidance  is  being  developed 
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through  a  cooperative  effort  among 
numerous  NRT  agencies,  state  and  local 
ofGcials,  and  industry  and  community 
representatives.  Response  plans 
developed  in  accordance  with  One  Plan 
guidance  will  be  acceptable  to  the 
federal  agencies  responsible  for 
reviewing  and/or  approving  response 
plans  developed  to  comply  with  the 
following  regulations: 

(a)  EPA  Oil  Pollution  Prevention 
Regulation  (Spill  Prevention.  Control 
and  Countermeasure  and  Facility 
Response  Plan  Requirements) — 40  CFR 
part  112; 

(b)  MMS  Facility  Responses  Plan 
Regulation— 30  CFR  part  254; 

(c)  RSPA  Pipeline  Response  Plan 
Regulation— 49  CFR  part  194; 

(d)  usee  Facility  Response  Plan 
Regulation— 33  CFR  part  154.  Subpart  F; 

(e)  EPA  Risk  Management  Programs 
Regulation — 40  CFR  part  68  (proposed); 

(f)  OSHA  Emergency  Action  Plan 
RegulaUon— 29  CFR  1910.38(a); 

^  OSHA  Process  Safety  Standard— 
29  CFR  1910.119; 

(h)  OSHA  HAZWOPER  Regulation— 
29  CFR  1910.120;  and 

(i)  EPA  Resource  Conservation  and 
Recovery  Act  Contingency  Planning 
Requirement — 40  CFR  part  264.  Subpart 
D.  40  CFR  p«rt  265.  Subpart  D.  and  40 
CFR  279.52. 

The  integrated  contingency  planning 
approach  is  an  effective  way  to  ensure 
response  procedures  are  coordinated 
throughout  the  facihty  and  to  avoid 
duplicative  and  potentially  conflicting 
plans.  The  One  Plan  format  does  not 
change  the  actual  planning 
requirements  imposed  by  federal 
statute.  The  Coast  Guard  fully  expects 
that  any  future  hazardous  substance 
response  planning  requirements 
resulting  from  this  ANPRM  will  be 
accommodated  within  a  facility's  "One 
Plan". 

Analysis  reveals  that  there  may  be  a 
significant  degree  of  overlap  between 
the  types  of  facilities  and  chemicals  that 
would  be  regulated  under  prospective 
OPA  90  requirements  and  those  under 
existing  response  planning 
requirements.  However,  the  specific 
intent  of  OPA  90,  with  respect  to 
hazardous  substances,  is  to  address  the 
discharge  or  substantial  threat  of  a 
discharge  of  a  limited  number  and  type 
of  substances  (i.e..  FWPCA  hazardous 
substances)  to  U.S.  surface  waters.  The 
other  regulatory  programs  discussed 
previously,  for  the  most  part,  have 
slightly  different  emphases  in  terms  of 
the  type  of  chemicals  covered,  the 
primary  media  considered  (e.g..  air, 
land,  water),  and  the  general  purpose  of 
the  regulation  (i.e..  protection  of  the 


environment,  protection  of  workers, 
etc.). 

The  existence  of  these  related 
plaiming  requirements  provide  an 
opportunity  for  the  promulgation  of 
regulations  which  allow  a  certain  degree 
of  flexibiUty  in  the  way  owners  or 
operators  meet  the  OPA  90  statutory 
requirements.  The  Coast  Guard  requests 
comment  on  specific  examples  of  how 
existing  Federal  and  State  planning 
requirements  can  be  shown  to  satisfy 
one  or  mora  of  the  OPA  90  mandates. 
The  Coast  Guard  also  requests  comment 
on  which  OPA  90  requirements  may  not 
be  adequately  addressed  in  existing 
plans  and  how  such  requirements  can 
be  implemented  in  the  least 
burdensome  manner.  For  example,  if  the 
Coast  Guard  accepted  a  plan  prepared  to 
meet  State  or  other  Federal 
requirements  (or  the  Federal  baseline 
standard  mentioned  previously)  as  long 
as  it  was  adopted  to  meet  OPA  90 
requirements  and  cross-referenced  in  an 
appropriate  manner,  would  owners  or 
operators  still  choose  to  develop  a 
separate  plan? 

The  Coast  Guard  will  provide  the 
responses  to  this  ANPRM  to  other 
Federal  agencies  so  that  these  agencies 
may  develop  options  to  satisfy  the  OPA 
90  mandate  while  minimizing  the 
burden  on  facility  owners  and  operators. 

Aaseaament 

At  this  early  stage  in  the  rulemaking 
process,  the  Coast  Guard  anticipates  that 
any  final  rule  may  be  considered  a 
significant  regulatory  action  under 
section  3(f)  under  E.O.  12866.  The  Coast 
Guard  anticipates  that  any  final  rule 
will  also  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  is 
significant  under  the  regulatory  jwlicies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11030;  February 
26.  1979). 

This  rulemaking  may  have  a 
substantial  effect  on  States  that  have  or 
are  developing  response  plan 
requirements.  It  may  also  aHect 
domestic  and  international  shipment  of 
hazardous  substances  *o  and  from  the 
United  States  and  may  generate 
substantial  public  interest  and 
controversy.  The  primary  economic 
impact  of  these  regulations  would  be  on 
those  tank  vessel  and  facility  owners 
that  would  have  to  comply  with  any 
new  requirements.  These  vessels  would 
include  approximately  270  tank  vessels 
and  540  tank  barges  carrying  hazardous 
materials:  these  figures  represent  the 
number  of  these  vessels  that  called  in 
United  States  waters  in  1990.  The  Coast 
Guard  estimates  that  this  regulation 
would  affect  300  MTR  facilities.  In 


addition,  these  regulations  may  also 
impact  private  hazardous  substance 
release  response  contractors  and  spill 
cooperatives. 

Several  alternative  methods  of 
implementing  the  rulemaking  for  vessel 
response  plans  have  been  identified. 
These  include  the  following:  (1) 
Requiring  response  plans  for  specific 
tank  vessels  based  on  factors  such  as 
vessel  route,  capacity,  or  product 
carried;  (2)  requiring  generic  response 
plans  for  all  taink  vessels,  with  port 
specific  appendices;  and  (3)  requiring 
Individualized  response  plans  for  each 
tank  vessel  and  each  facility. 

The  full  extent  of  the  economic  and 
operational  impact  cannot  be  quantified 
at  this  time.  A  primary  purpose  of  this 
advance  notice  is  to  help  the  Coast 
Guard  to  develop  the  rule  and 
determine  the  cost  of  any  new 
requirements,  to  the  extent  that  they 
exceed  current  legal  and  regulatory 
requirements  or  current  industry 
practice.  The  Coast  Guard  anticipates 
that  the  public  response  to  this  advance 
notice  will  assist  it  in  writing  proposed 
rule  and  a  draft  regulatory  impact 
analysis. 

Small  Endtiee 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  Small  business 
and  not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2] 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Because  specific  requirements  have 
not  yet  been  proposed,  the  Coast  Guard 
is  currently  unable  to  determine  the 
effect  of  regulations  upon  small  entities. 
Accordingly,  an  Initial  Regulatory 
Flexibility  Analysis  discussing  the 
impact  of  this  anticipated  rulemaking 
on  small  entities  has  not  been  prepared. 
However,  the  Coast  Guard  anticipates 
that  there  is  a  potential  significant 
impact  on  a  substantial  number  of  small 
businesses,  small  not-for-profit 
organizations,  and  State  and  local 
governments.  The  Coast  Guard  expects 
that  the  conunents  received  on  this 
advance  notice  will  assist  it  in 
determining  the  number  of  affected 
small  entities,  and  in  weighing  the 
impacts  of  various  regulatory 
alternatives  for  the  purpose  of  drafting 
these  regulations. 

CoUectiai  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 


Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
coUection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  CoUection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

The  Coast  Guard  caimot  yet  estimate 
the  paperwork  burden  associated  with 
this  rulemaking  because  no  regulations 
have  been  drafted.  However,  at  a  future 
stage,  the  Coast  Guard  may  require  that 
tank  vessel  and  facility  owners  and 
operators  maintain  records  of  response 
plan  approvals  and  equipment 
inspections  which  would  be  available 
upon  request  to  the  Coast  Guard  as  well 
as  developing  and  maintaining  response 
plans.  The  Coast  Guard  expects  that 
comments  received  on  this  advance 
notice  will  assist  it  in  estimating  the 
potential  paperwork  biuden,  as  required 
imder  the  Paperwork  Reduction  Act  (44 
U.S.Q  3501  et  seq.).  Once  estimated,  the 
Coast  Guard  will  submit  this  proposed 
recordkeeping  requirement  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval. 

Federalism 

This  advance  notice  of  proposed 
rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Based  on  the  information 
available  to  it  at  this  time,  the  Coast 
Guard  is  unable  to  determine  whether 
this  rulemaking  would  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
Some  standardization  of  vessel  response 
plan  requirements  is  necessary  because 
affected  vessels  move  from  port  to  port 
in  the  national  marketplace  and  separate 
regulations  and  plans  for  each  port 
would  be  economically  burdensome  and 
potentially  unsafe. 

Some  standardization  of  the  MTR 
facility  response  plans  may  also  be 
necessary.  MTR  facilities  may  be 
regulated  by  other  Federal  agencies,  and 
some  States  may  impose  their  own 
response  planning  requirements.  OPA 
90  prohibits  Federal  preemption.  Many 
focilities  operate  in  the  national 
marketplace  and  excessive  variation  in 
the  requirements  wotdd  be 
economically  burdensome  and 
potentially  unsafe.  The  Coast  Guard 
specifically  seeks  public  comment  on 
the  federalism  implications  of  this 
proposal. 

EnTironment 

The  Coast  Guard  considered  the 
enviroiunent  impact  of  this  anticipated 
rulemaking  and  expects  that  it  should 


have  a  positive  impact  on  the 
environment  by  ensuring  that  hazardous 
substance  response  planning  has  been 
conducted  by  owners  or  operators  of 
tank  vessels  and  facilities  for  the 
purpose  of  enhancing  preparedness  to 
contain  and  recover  releases  of  these 
products.  Before  a  proposed  rule  is 
published,  an  environment  analysis  will 
be  prepared  in  accordance  with  Coast 
Guard  requirements,  COMDTINST 
M1647S.1B.  That  document,  which  will 
describe  the  anticipated  environmental 
effects  of  the  proposed  rulonaking.  will 
be  placed  in  the  docket  for  inspection  or 
copying  at  a  location  indicated  in  the 
proposed  rule.  The  Coast  Guard  invites 
comments  addressing  possible  effects 
this  proposal  may  have  on  the  human 
environment,  or  on  potential 
inconsistencies  with  any  Federal,  State, 
or  local  law  or  administrative 
determinations  relating  to  the 
environment.  A  final  determination 
regarding  the  possible  need  for  an 
environmental  assessment  will  be  made 
after  receipt  of  relevant  written 
conmients. 

Questions 

To  adequately  address  the  issues 
discussed  in  this  advance  notice, 
additional  information  is  needed. 
Responses  to  the  following  questions 
would  be  particularly  useful  in 
developing  a  future  Notice  of  Proposed 
Rulemaking  (NPRM). 

Reponse  Plans 

1.  Are  there  any  historical  data 
existing  on  hazardous  substance 
discharges  in  the  marine  environment 
(e.g.,  causes  of  discharges,  resulting 
injuries  or  fatalities,  number  of 
hazardous  substances  discharged, 
volume  of  discharges,  need  to  evacuate, 
and  restdting  natural  resource  and 
property  damage?  If  so,  where  can  such 
data  be  found?  Are  there  any  restrictions 
on  the  accessibility  of  this  data? 

2.  Are  there  any  data  regarding  the 
effectiveness  of  hazardous  substance 
respcmse  planning  in  terms  of 
preventing  occunences  of  casualties  and 
incidents,  reducing  the  volume  of 
releases  after  the  occurrences  of 
casualties  and  incidents,  improving 
containment  and  recovery,  if  possible, 
and  avoiding  injtiries  and  fatalities)? 

3.  How  many  companies  operate  tank 
vessels  that  carry,  or  facilities  that  store 
or  transport  hazardous  substances?  On 
the  average,  how  many  vessels  or 

.  facilities  are  operated  by  a  single 
company? 

4.  How  should  response  plans  for 
non-FWPCA  hazardous  chemicals 
which  are  carried  in  bulk  (e.g.,  noxious 


liquid  substances  as  listed  in  Aimex  n 
of  MARPOL)  be  addressed? 

5.  How  many  different  types  of 
hazardous  substances  are  carried  during 
a  single  voyage?  How  many  diffierent 
types  of  haizardous  substances  are 
htmdled,  stored,  or  transported  by  a 
single  MTR  faciUty? 

6.  What  are  appropriate  hazardous 
substance  storage  and  throughout 
thresholds  for  selecting  facilities  that 
could  cause  substantial  harm  to  the 
environmem  and  for  selecting  the  subset 
of  those  facilities  that  coidd  reasonably 
be  expected  to  cause  significant  and 
substantial  harm  to  the  enviionmait? 
Should  the  Coast  Guard  use  the  capacity 
of  a  vessel  calling  at  an  MTR  facility  as 

a  means  of  selecting  Eadlities  that  could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment? 

7.  Should  the  CAMEO  program  be 
used  to  determine  the  appropriate 
response  strategies  for  the  various 
hazardous  substances  which  may  be 
involved  in  a  potential  release?  What 
alternative  guidance  is  available?  Would 
you  consider  it  more  appropriate?  If  so, 
why?        

8.  For  MTR  facilities  that  are  part  of 
an  onshore  non-transportation  related 
fixed  fodlity  complex,  are  there 
potential  conflicts  in  the  areas  of 
hazardous  substances  regiUated  and  the 
amount  of  a  worst  case  discharge? 

9.  Are  there  potential  gaps  in  existing 
Federal  regulatory  coverage  for 
hazardous  sul>stance  response  plans  for 
the  onshore  non-transportation  fiiced 
facility  portion  of  an  MTR  complex? 

10.  miat  information  should  oe 
required  in  the  tank  vessel  and  faciUty 
response  plans? 

11.  Should  the  information  provided 
in  response  plans  for  vessels  carrying 
hazardous  substances  and  for  facilities 
handling  hazardous  substances  vary 
depending  on  the  type  of  substances 
transported?  How  ^oidd  substances  be 
classified?  Should  each  class  of 
hazardous  substance  have  a  different 
plan?  Shoidd  vessel  owners  and  facility 
owners  have  a  separate  plan  for  each 
product  they  handle  or  shoiUd  they 
have  product  groups  within  the  plan? 
How  would  response  strategies  differ  for 
the  various  types  of  hazardous 
substances? 

12.  Should  all  FWPCA  hazardous 
substance  be  regulated  at  the  same 
threshold  or  should  thresholds  for 
individual  substances  be  set  based  upon 
the  specific  considerations  associated 
with  each  substance?  Should  the 
threshold  level  be  based  upon  the 
reportable  quantity  (i.e.,  quantities  of 
hazardous  substances  that  may  be 
harmful  as  set  forth  in  40  CFR  117.3,  the 
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dischATge  of  which  is  a  violation  of 
section  3n(b)(3)  of  the  FWPCA  (33 
use.  1321(b)(3)l  and  reqiiiras  notice  as 
set  forth  in  40  CFR  117.21  for  the 
substance)  or  a  multiple  of  the 
reportable  quantity?  What  would  be  an 
appropriate  multiplier  for  such  a 
determination? 

13.  How  should  the  concept  of 
"responding  to  the  maximum  extent 
practicable"  be  applied  for  purposes  of 
planning  the  response  to  a  worst  case 
discharge  of  a  hazardous  substance? 
Should  it  be  the  same  for  hazardous 
substances  as  it  is  for  oil  in  33  CFR  parts 
154  and  155? 

14.  How  many  U.S.  companies 
provide  response  services  for  hazardous 
substance  releases  and  in  what 
geographic  areas  would  these  services 
be  available?  What  response  capabilities 
do  these  services  have  in  terms  of 
amount  and  type  of  equipment  and 
fwrsonnel  available? 

15.  How  should  the  concept  of 
"contracts  or  other  approved  means"  be 
applied  for  the  purposes  of  planning  the 
response  to  a  worst  case  discharge  of  a 
hazardous  substance?  What  aspects  of 
hazardous  substance  spill  response  may 
warrant  treatment  different  form  oil 
spill  responses?  What  role  do  public 
responders  (e.g.,  local  Bre  department 
personnel)  play  in  response  to  releases 
of  FWPCA  hazardous  substances  and 
how  should  their  involvement  be 
reflected  in  the  planning  requirements? 

16.  What  format  should  be  used  for 
the  response  plans? 

17.  For  vessel  response  plans,  what 
informatic.  should  be  required  in  the 
"core  plans"  and  in  port  specific 
annexes? 

18.  How  often  should  the  response 
plans  be  reviewed  and  updated  by 
vessel  and  facility  owners  and  the  Coast 
Guard?  Should  there  be  any  other 
reviewing  entity?  Should  the  frequency 
of  review  be  dependent  on  the  type  of 
substance  transported? 

19.  Where  should  the  response  plans 
be  kept  on  an  unmanned  tank  barge  or 
a  tank  barge  that  is  at  anchor  or 
underway?  Should  the  plans  be  kept  on 
board  a  towboat  when  engaged  in 
towing  a  barge  with  a  hazardous 
substance  in  bulk  as  cargo? 

20.  Are  there  vessels  and  facilities 
which  have  voluntarily  prepared 
response  plans  addressing  a  potential 
release  of  a  hazardous  substance?  Are 
there  response  plans  for  hazardous 
substances  which  were  prepared  in 
response  to  other  U.S.  or  international 
regulations  or  policies? 

21.  Should  tne  owner  or  operator  of 
a  facility  that  has  already  prepared  an 
emergency  or  contingency  plan  under 
Title  111  of  the  Superfund  Amendments 


and  Reauthorization  Act  of  1986  (SARA) 
(Pub.  L  99-499, 100  Sut.  1613]  or  other 
applicable  statute  (EPCRA.  RCRA,  CAA, 
and  HAZWOPER)  be  permitted  to 
amend  that  plan  to  incorporate 
hazardous  substance  response  plan 
provisions  to  comply  with  the 
requirements  of  OPA  90? 

22.  If  requested,  the  owner  or  operator 
of  a  facility  must  submit  Tier  Two 
information  forms  to  local  authorities 
with  jurisdiction  over  the  facility  under 
Title  III  of  SARA.  Could  the  Title  ffl. 
Tier  Two  form  be  supplemented  to 
comply  with  the  requirements  of  OPA 
90  regulations? 

23.  Should  the  term  "qualified 
individual"  be  define  differently  from 
its  definition  in  oil  response  plan 
regulations?  If  so,  why? 

24.  In  addition  to  navigating  the 
vessel,  should  the  vessel  crew  be 
required  to  do  more  than  attempt  to 
control  or  stop  the  discharge  and  report 
it  to  the  proper  authorities? 

25.  Should  hazardous  substance 
response  contractors  listed  by  a  vessel 
or  a  fadUty  (as  a  condition  of  approval 
of  the  vessel's  or  facility's  plan)  be 
required  to  develop  a  local  response 
plan  consistent  with  the  Area 
Contingency  Plan? 

26.  How  should  worst  case  discharges 
be  determined  for  an  MTR  facility? 
Should  it  be  the  same  for  hazardous 
substances  as  it  is  for  oil?  If  not.  upon 
what  should  this  determination  be 
based?  Should  worst  case  discharge 
quantities  be  based  on  probable  accident 
or  incident  scenarios  and  resulting 
releases' 

27.  How  should  adverse  weather  be 
defined  and  considered  in  determining 
a  worst  case  discharge  of  a  FWPCA 
hazardous  substance?  How  might 
weather  concerns  differ  when 
responding  to  a  hazardous  substance 
discharge  versus  an  oil  discharge?  For 
example,  could  a  lack  of  wind,  rain,  and 
strong  currents  result  in  a  riskier 
situation  when  a  discharge  of  a 
hazardous  substance  is  involved 
because  of  the  potential  for  the 
substance  to  accumulate  due  to  lack  of 
dispersion? 

28.  What  should  the  definition  of 
average  most  probable  and  maximum 
most  probable  discharge  be  for  vessels 
and  facilities? 

29.  Do  discharges  that  are  smaller 
than  a  worst  case  discharge  dictate 
different  response  strategies  and 
resource  conunitments? 

30.  What  is  an  appropriate  response 
action  for  releases  of  hazardous 
substances  as  defined  in  the  National 
Contingency  Plan  (40  CFR  300.5]  as 
minor,  medium,  major,  or  catastrophic 
releases,  or  for  a  worst  case  discharge. 


as  defined  in  section  311(a)  of  the 
FWPCA  [33  U.S.C.  1321(a)],  as  amended 
by  section  4201  of  OPA  90?  How  would 
the  appropriate  response  action  be 
determined?  Would  it  be  measured  by 
distance  from  the  release,  distance  from 
the  closest  equipment  launching 
facility,  type  of  substance  discharged,  or 
by  another  means?  Should  response 
action  planning  requirements  reflect 
consideration  of  the  hazardous 
substance  properties  and  hazards? 

31.  Shomd  vessel  damage  stability 
and  general  arrangement  plans  be 
maintained  oEf  the  vessel  as  well  as  on 
board  for  salvage  and  firefighting 
purposes?  Where  should  they  be  located 
(i.e..  Coast  Guard  Marine  S«dety  Center, 
local  COTP,  classification  societies)? 
How  accessible  should  they  be? 

32.  Should  each  vessel  owner  be 
required  to  maintain  a  response  plan  for 
each  U.S.  port  of  call?  Should  the  vessel 
owner  or  agent  representative  in  each 
port  maintain  a  local  plan  which  would 
be  sufficient  for  the  vessels  calling 
luider  his  control? 

33.  What  involvement,  if  any,  should 
State  or  local  authorities  have  in  the 
review  or  approval  of  vessel  and  facility 
response  plans? 

34.  Using  the  definition  of  "tank 
vessel  "  in  46  U.S.C.  2101,  what  impact 
will  these  regulations  have  on  vessels 
that  carry  limited  quantities  of 
hazardous  substances  in  bulk  as  cargo  or 
cargo  residue  (passenger,  cargo,  or 
miscellaneous  vessels)?  Should  any 
vessels  be  exempt  &t)m  these 
requirements?  If  so,  what  types, 
tonnages,  and  capacities  should  these 
exemptions  cover  and  why? 

35.  For  certain  classes  of  materials 
should  the  response  plan  include 
evacuation  and  public  notification 
procedures  for  areas  affected  by  the 
release  as  appropriate?  How  should 
plans  address  threats  to  public  health 
and  safety,  including  bodies  of  water 
used  for  drinking  supplies?  How  should 
plans  address  threats  to  air  quality? 

36.  Should  a  facility  be  required  to 
plan  for  possible  releases  of  all 
hazardous  substances  carried  by  vessels 
calling  at  the  facility  even  if  the  facility 
does  not  typically  handle  those 
substances? 

37.  What  type  of  response  equipment 
should  be  required  at  facilities?  To  what 
size  discharge,  if  any,  should  the  facility 
be  prepared  to  respond? 

38.  Should  dispersion  modeling  (air 
and  water)  be  required?  Should  a 
minimum  standard  be  set?  What  models 
are  available  to  estimate  the  dispersion 
of  hazardous  substances  in  the  air  or 
water? 

39.  Following  an  incident,  what 
requirements  should  be  in  place  for 


taking  samples  of  the  water  and  the  air? 
Should  response  plans  include 
requirements  for  air  and  water 
sampling? 

Carriage  and  Inspection  of  Response 
and  Firefighting  Equipment 

40.  What  types  and  how  much    - 
hazardous  substance  response 
equipment  and  firefighting  equipment 
ciirrently  are  carried  on  board  tank 
vessels  or  located  at  facilities? 

41.  Should  all  vessels  required  to 
have  response  plans  also  be  required  to 
carry  response  equipment?  Should  some 
vessels  bie  exempt  from  equipment 
requirements? 

42.  What  firefighting  equipment 
would  be  necessary  to  have  on  board  a 
vessel  or  staged  at  a  facility  to  respond 
to  a  possible  fire  associated  with  the 
discharge  of  hazardous  substances? 
Would  the  type  of  equipment  needed 
vary  dependent  upon  the  type  of 
substance  dischaiged?  What  are  the 
various  firefighting  options? 

43.  What  equipment  other  than 
response  and  firefighting  equipment 
(e.g.,  transfer  equipment,  rescue 
equipment,  and  monitoring  equipment) 
shoiUd  be  addressed  in  response  plans 
to  prevent  or  mitigate  a  potential 
hazardous  substance  release? 

44.  What  response  equipment  is 
appropriate  for  vessels  or  manned  tank 
barges  to  carry,  if  any?  Would  the  type 
of  response  equipment  needed  vary 
dependent  upon  the  type  of  substances 
carried? 

45.  What  response  equipment  should 
be  carried  on  board  unmanned  tank 
barges,  if  any? 

46.  What  are  the  appropriate 
capabilities  of  the  equipment? 

47.  Should  MTR  facilities  be  required 
to  have  response  equipment  staged  at 
the  facility? 

48.  If  facilities  are  not  required  to 
stage  equipment  at  the  facility,  how 
much  time  should  be  allowed  to  bring 
response  resources  to  the  facility? 

49.  How  large  a  discharge  should  the 
response  equipment  be  capable  of 
handling? 

50.  What  equipment-inspection 
reqmrements  are  appropriate? 

51.  What  equipment  needs  to  be 
inspected? 

52.  Should  the  inspection  be  the 
responsibility  of  the  owner  or  operator 
and  who  should  be  required  to  maintain 
a  record  of  that  inspection? 

53.  Should  spot  inspections  oi  the 
e^uipinent  be  made  by  Coast  Guard 
personnel  as  part  of  th»:  vessel  and 
facility  inspection:' 

54.  Should  third-party  mspection  bo. 

U6«d? 


55.  What  action  should  be  taken  if 
required  equipment  is  missing  or  in 
disrepair? 

56.  What  inspection  requirements  are 
appropriate  for  equipment  maintained 
by  a  cooperative  or  an  independent 
organization? 

57.  Should  the  required  equipment  be 
approved  by  the  Coast  Guard? 

58.  Should  the  area  of  the  vessel's 
operation  or  the  regional  availability  of 
support  equipment  affect  the  on  board 
equipment-carriage  requirements? 

59.  Should  tank  barges  in  the  same 
tow  or  fleeting  area  be  permitted  to 
share  equipment? 

60.  How  should  response  equipment 
be  deployed  on  immanned  tank  barges? 
Who  should  deploy  the  response 
equipment? 

61.  If  containment  bomn  is  reqxiired, 
how  much  should  be  carried?  Should  it 
be  sufficient  to  completely  encircle  the 
vessel? 

62.  Should  plans  require  an 
assessment  of  a  local  port's  municipal 
capabilities  to  respond  to  a  hazardous 
substance  release,  including  firefighting 
capabilities? 

63.  What  involvement,  if  any,  should 
State  or  local  authorities  have  in  the 
approval  or  inspection  of  response 
equipment? 

64.  Are  there  methods  available  to 
rate  the  capabilities  of  the  response  and 
containment  equipment? 

65.  Should  finequency  of  inspections 
be  the  same  as  in  the  existing  oil 
response  planning  regulations? 

66.  How  would  compliance  with  this 
proposed  regulation  impact  compliance 
with  other  existing  hazardous  substance 
requirements? 

67.  Is  there  sufficient  response 
equipment  available  to  respond  to  a 
worse  case  discharge?  What,  if  any,  caps 
should  be  placed  on  equipment 
requirements? 

68.  Where  is  response  equipment 
currently  located?  How  should  required 
response  times  take  into  consideration 
the  location  of  the  equipment?  Are  the 
response  times  established  in  the  VRP 
and  FRF  IFRs  for  oil  appropriate  for 
hazardous  substance  response  planning 
in  rivers  and  canals,  inland,  nearshore, 
offshore,  ocean,  and  Great  Lakes  waters? 
If  not,  what  other  response  times  are 
appropriate? 

Training 

69.  At  the  present  time,  what  type  of 
training  do  vessel  and  facility  personnel 
receive  in  the  worker  safety  and 
response  aspects  to  hazardous  substance 
releases?  How  many  vessel  and  faciliiv 
personnel  receive  such  training? 

70.  What  training  in  the  use  of 
rf'sponse  eqiupment  should  be  required 
for  vesfe!  and  facility  persornel? 


71.  Should  the  Coast  Guard  or  another 
entity  certify  providers  of  this  training? 

72.  Who  should  be  required  to  have 
response  training  (i.e.,  licensed, 
unlicensed,  deck  or  engine  department 
personnel  on  board  vessels)  among  the 
vessel's  crew  and  the  facility's 
employees? 

73.  Should  mariners  be  required  to 
have  their  U  censes  or  merchant 
mariners'  docxmients  endorsed  to  show 
that  the  mariners  have  completed 
emergency  response  training? 

74.  How  can  mariners  and  facility 
persoimel  demonstrate  completion  of 
emergency  response  training? 

75.  What  training  in  the 
implementation  of  the  required 
response  plans  should  be  included? 

76.  What  speciahzed  firefighting 
training  should  be  required  for  the  crew 
of  vessels  carrying  hazardous  substances 
and  personnel  of  facilities  that  handle, 
store,  or  transport  hazardous 
substances?  How  will  the  training  vary 
dependent  upon  the  type  of  substances 
transported  by  the  vessel  or  handled, 
stored,  or  transported  by  the  facihty? 

77.  What  level  of  training  will  be 
required  for  qualified  individuals  and 
responders? 

78.  Shoidd  hazardous  substance 
response  contractors  be  separately 
classified  by  the  Coast  Guard?  if  yes, 
what  should  the  criterion  be? 

Drills 

79.  Should  drills  be  required  in 
accordance  with  existing  regulaUons. 
i.e.,  as  required  in  33  CFR  parts  154  and 
155? 

80.  Should  the  Coast  Guard  adopt  the 
National  Preparedness  for  Response 
Exercise  Program  (PREP'  guidelines  for 
hazardous  substances? 

81.  Should  there  be  a  requirement  to 
maintain  a  record  of  drills  condurteur 
Assuming  records  of  drills  wh  be 
required,  where  should  thev  t>e 
msiintained?  Should  they  be  niaintdinec 
on  board  vessels  and  at  facilities? 

82.  How  should  drill  performance  be 
measured!" 

83.  What  should  the  dr.Ii 
requirements  be  and  s-houid  tney  be 
different  for  different  c!as!»es  of 
sub-stances' 

84  How  sr.oulo  dr.U  performdnce  be 
measured'  What  sbuu;Q  be  considered 
acceptable  perforniijir?  (i.e.. 
notiCcaticn  urae  respoase  mobilizatiun 
tame,  etc.)' 

Frcrt'^mic  lssuf>> 

85.  V.hii  wju.d  he  tte  »»ro.nora!C 
impact  of  requiring  each  tarJc  \essfci  and 
facili»\  to  dpve'iup  aiici  rrip!emeni  a 
hazardous  siitstflni-f  rtieass  resf)onse 
plan?  How  would  ttiis  unpad  vary 
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lU-ptMuient  upon  th»'  tvp«  of  hazardfjii-^ 
'j'it'btaiH  es  transported  or  handled' 

86.  Mow  niurh  wouKi  it  c:ost  to 
develop  .:  hazardous  substance  response 
plan,  as  desrribed  in  this  .\N'PRM.  for 

single  ta:il  vessel  or  farili'v'  How 
woui^i  this  (  osf  varv  (1fp>nuiing  upon 
the  size  ami  t\pf  of  t.ir.k  vessel  or 
faiiiitv'  How  vvouhl  'hi.--  cost  vary  by 
tvpe  iif  hazardous  substance 
trai;sp(jrted.  hancileii.  or  stored' 

37    Would  the  pci  v^'ssei  ur  per 
tacilitv  cost  to  d^'\.e,op  a  respon,->e  plaii 
for  d  llei't  (ji-  tank  vessr'ls.  or  group  ot 
fa(.iiit;es  he  k>v\er  than  tn<'  (  ost  to 
prepare  i  response  plan  lo;  a  single 
V  essel  tir  tacilitv 

8fl  What  would  be  the  c  ost  to  owners 
and  operators  of  vesseis  and  fa(  ilities  to 
annuallv  rf'vii-w  am'  uncfate  n'sponse 
plans' 

89.  VVh.it  would  be  the  e<  ononiu 
impac.t  for  tank  vussel  or  f.icility  owners 
or  operators  of  nui)nt...a.:ig  on  board  or 


on  site  specialized  firefighting 
equipment ' 

90.  What  would  be  the  economic 
impact  on  tank  vessel  or  facility  owners 
or  operators  of  reviewing  and  updating 
hazardous  substance  release  response 
plans' 

yi.  What  woulu  be  the  ec:om)n<ic 
i.aipac  t  on  tank  vessel  or  facihtv  owners 
or  I  perators  of  maintaining  on  board  or 
un  site  hazardous  substance  release 
response  equipment.' 

'12.  What  would  be  the  econormc 
impact  of  these  '^uirements  on  small 
eiitities.  as  defined  by  section  b05fb)  of 
the  Ke^ulatorv  Flexibility  Act  [5  U.S.C. 
(.i)5(b)i:' 

93  What  would  l>e  the  economic 
impact  for  tank  vessel  and  facility 
ovvr'.ers  or  operators  of  maintaining 
(  ontracts  wuh  release  response 

(  onipanies  in  each  port  they  utilize? 

94  What  would  be  the  economic 
impart  on  tlie  cleanup  industry  of 
enhancing  hazardous  substance 
.-esponse  capabilities? 


95.  How  much  would  it  cost  annually 
for  a  facility  or  tank  vessel  to  retain  the 
services  of  a  hazardous  substance  spill 
response  contractor  to  address  its  worst 
case  discharge?  How  would  this  cost 
vary  by  size  and  type  of  facility  or 
vessel' 

9r).  What  would  be  the  economic 
impact  of  requiring  tank  vessel  aid 
facility  owners  or  operators  to  train  and 
drill  personnel  in  worker  safety  and 
release  response? 

Comments  are  not  limited  to  the 
precediiig  questions  and  are  invited  on 
any  aspect  of  implementing  tiie 
response  planning  requirements  for 
hazardous  substance  releases  and  the 
carriage  of  response  and  firefighting 
equipment. 

Dated:  April  24.  1996. 
Robert  E.  Krun«k, 

Admiral.  US.  Coast  Guard,  Commandant. 
iFR  Doc  9&-10997  Filed  5-2-96;  8:45  am) 
BILUNO  COOC  4«10-14-M 


Friday 
May  3,  1996 


Part  VII 


UMI 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Parts  101,  201,  369  et  al. 
Warning  Statements  for  Products 
Containing  or  Manufactured  With 
Chlorofluorocart>ons  and  Other  Ozone- 
Depieting  Sut)stances;  Interim  Rule 


20096 


Federal  Register  /  Vol.  61.  No.  87  /  Friday.  May  3,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  87  /  Friday.  May  3,  1996  /  Rules  and  Regulations 


20097 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101.  201.  369,  501.  740, 
and  801 

[Doclwt  No.  93N-0442] 

Warning  Stataments  for  Products 
Containing  or  Manufactured  WItti 
Chlorofluorocartwns  and  Ott>er  Ozone- 
Dapietlng  Substances 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  mie;  opportunity  for 

comment. 


UMI 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  interim 
regulations  governing  warning 
statements  for  products  containing  or 
manufactured  with  chlorofluorocarbons 
(CFC"s)  and  other  ozone-depleting 
substances.  The  amendments  prescribe 
specific  warning  statements  and 
additional  labeling  statements  for 
physicians  and  patients  These 
additional  statements  direct  patients  to 
consult  their  physicians  before 
discontinuing  use  of  a  prescription 
medical  product  because  of  concerns 
about  the  product's  effect  on  the 
•environment  and  public  health.  The 
interim  ruU;  also  provides  warning 
st.itements  for  over-the-counter  (OTC) 
dnig  and  device  products  and  directs 
patients  to  consult  their  physicians, 
health  professional,  or  suppliers  with 
questions  about  the  products.  In 
addition,  the  inteiini  rule  revises  certain 
regulations  concerning  foods,  cosmetics, 
and  animal  foods  in  a  self-pressurized 
container  with  a  CFC  propellanf  in 
order  to  be  consistent  with  current 
statut(jr\  rtiquiremenls.  FD.\  is  issuing 
these  regulations  as  an  interim  rule  with 
opportunity  for  public  comment. 
DATES:  Interim  rule  effective  May  17, 
1996,  romnients  by  August  1,  199b. 

ADDRESSES:  Submit  written  comments 
to  the  Do<;lk.ets  Management  Branch 
(HFA-305).  Food  and  Drug 
Adnunistraiifin,  rm   1-2J.  12420 
Parklawii  Dr  ,  Rorkvillo.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  \l.  Mitchell,  (".enter  for  Drug 
Evaluation  and  Research  (MFr>-7).  Fn.ul 
and  Drug  .Administration.  7500  Standish 
PI..  Rockville.  MD  20855.  301-594- 

1"4';1 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  11.  199:<  (58  FR  8136), 
the  Environmental  Protection  .Agency 
(EPA)  is'^ued  tinal  regulations  requiring, 


among  other  things,  a  warning  statement 
on  all  products  containing  or 
manufactured  with  specific  ozone- 
depleting  substances.  In  general,  the 
EPA  regulations  require  each  container 
or  product  containing  or  manufactured 
with  CFC's,  halons,  carbon 
tetrachloride,  and  methyl  chloroform  to 
bear  the  following  warning  statement 
(58  FR  8136  at  8165): 

Warning:  Contains  [or  Manufactxired  with, 
if  applicable]  {insert  name  of  substance],  a 
substance  which  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

EPA  issued  the  rule  under  section  611 
of  the  Clean  Air  Act  (42  U.S.C.  7671(j)), 
which  requires  the  warning  statements 
on  all  products  containing  or 
manufactured  with  CFC's  on  or  after 
May  15,  1993.  In  promulgating  the  rule, 
EPA  noted  that  several  comments  had 
argued  that  certain  prescription  medical 
products,  such  as  metered-dose 
inhalers,  should  be  exempt  from  the 
labeling  requirements  because  they  are 
essential  to  the  health  of  patients.  The 
comments  indicated  that  a  warning 
statement  might  lead  some  patients  to 
avoid  their  medication  because  of 
concerns  about  the  product's  effect  on 
the  environment  or  alarm  over  the 
words  "harms  public  health."  EPA 
stated  that  it  understood  the  importance 
of  such  products  to  patients  as  well  as 
the  need  to  "tailor  the  labeling 
requirement  to  avoid  unduly  alarming 
patients,"  but  also  stated  that  it  lacked 
the  authority  to  exempt  prescription 
medical  products  from  the  labeling 
requirement  (see  58  FR  8136  at  8155). 
Consequently.  EPA  indicated  that  the 
statutorily  required  warning  statement 
could  appear  on  supplemental  printed 
matt-rial  intended  for  physicians  rather 
than  patients,  provided  that  the 
supplemental  printed  material  intended 
for  patients  contain  similar  warning 
language  without  the  words  'warning" 
and  "harms  public  health  '  (see  58  FR 
8136  at  8156).  EFA  also  indicated  that 
manufacturers  of  prescription  medical 
products  could  supplement  this 
information  with  additional  information 
for  patients  EPA  anticipated  that  FDA 
would  provide  the  specific  additional 
language  (see  58  FR  8136  at  8156).  On 
June  29   1993  (58  FR  34812,  corrected 
on  )uiy  29.  1993,  58  FR  40656),  FDA 
published  a  notice  in  the  Federal 
Register  setting  out  alternative  labeling 
warning  hmguage  designed  not  to  cause 
undue  patient  •'larin    The  warnings  were 
osseniiaily  identical  to  the  warnings 
contained  in  this  interim  rule.  As  part 
of  th<:  notice,  FDA  requested  comments 
about  (,FC  warning  statements.  These 
comments  are  summarized  and 


responded  to  in  section  III  of  this 
preamble. 

Since  1977  (42  FR  22018.  April  29, 
1977),  FDA  has  required,  with  a  few 
exceptions,  that  OTC  human  drug  and 
nonrestricted  device  products 
containing  CFC  propellants  be  labeled 
with  a  warning  (21  CFR  369.21  and 
801.425).  In  addition,  FDA  established 
regulaUons  in  §§  101.17(c),  501.17(c), 
and  740.11(c)  (21  CFR  101.17(c). 
501.17(c).  and  740.11(c))  that  required 
that  the  package  of  a  food,  animal  food, 
or  cosmetic  in  a  self-pressurized 
container  in  which  the  propellant 
consists  in  whole  or  in  part  of  a  fully 
halogenated  CFC  bear  the  following 
warning  statement: 

Warning:  Contains  a  chlorofluorocarboa 
that  may  harm  the  public  health  and 
environment  by  reducing  ozone  in  the  upper 
atmosphere. 

These  regulations  also  provided 
requirements  for  placement  and 
conspicuousness  of  the  warning 
statement.  The  required  warning 
statement  applied  only  to  self- 
pressurized  containers  that  use  CFC  as 
a  propellant.  For  example,  for  foods,  the 
use  of  the  warning  statement  was  not 
required  when  the  CFC  was  used  as  a 
stabilizer  in  food  toppings  and  spreads 
(§101.17(c)(3n. 

Since  1978(43  FR  11301,  March  17, 
1978),  FDA  has  prohibited  the  use  of 
CFC  propellants  in  most  products  it 
regulates  (21  CFR  189.191,  300.100, 
500.49.  700.23,  and  801.417),  except 
those  listed  as  essential  uses  of  CFC's  in 
§2.125  (21  CFR  2.125).  Nonessential 
u.ses,  which  were  prohibited  by  the  1978 
final  rule,  included  CFC  use  ps  a 
propellant  in  self-pressurized  containers 
for  foods  and  cosmetics.  The 
prohibitions  against  nonessential  uses  of 
CFC's,  set  out  in  §  2.125(c).  provide  that 
"any  food,  drug,  device,  or  cosmetic  in 
a  self-pressurized  container  that 
contains  a  chlorofluorocarbon 
propellant  is  adulterated  and/or 
misbranded  in  violation  of  the  act 
•   •   *."  Section  2  125(e)  exempts 
certain  essential  uses  of  CFC's  from  the 
adulteration  and  misbranding 
provisions  of  §2. 125(c).  Further, 
§  2.125(f)  specifically  provides  for  the 
filing  of  a  petition  in  accordance  with 
?,1  CFR  part  10  lo  provide  for  the  listing 
of  additional  essential  uses  so  as  not  to 
subject  the  new  use  to  the  adulteration 
and  misbranding  provisions  in 
§2.125(c). 

FDA  notes  that  all  of  the  essenlial 
uses  of  CFC's  exempted  from  the 
adulteration  and  misbranding 
provisions  of  §  2.125  that  are  listed  in 
§  2.125(e)  apply  to  drug  products.  No 


essential  uses  of  CFC's  for  foods, 
cosmetics,  or  animal  foods  in  self- 
pressurized  containers  have  been 
identified. 

n.  Description  of  the  Interim  Rule 

This  interim  rule  describes  the 
warning  statements  that  should 
accompany  human  prescription  drug, 
biologic,  and  device  products,  and 
restricted  device  products  (hereafter 
referred  to  as  "prescription  human 
medical  products"),  OTC  drug  and 
device  products,  and  animal  drug 
products  that  contain  or  are 
manufactured  with  CFC's,  halons, 
carbon  tetrachloride,  methyl 
chloroform,  and  any  other  cla^  I  ozone- 
depleting  substance  designated  by  the 
EPA  Administrator.  (A  Ust  of  class  I 
ozone-depleting  substances  can  be 
found  in  40  CFR  part  82,  appendix  A  to 
subpart  A,  and  any  later  EPA 
rulemcJing  adding  other  ozone- 
depleting  substances.) 

"The  intt  rim  rule  provides  two  options 
for  labeling  prescription  human  medical 
products  and  OTC  drugs  and  devices. 
The  first  option  is  EPA's  warning 
statement: 

Warning:  Contains  [or  Manufactured  with, 
if  applicable]  [insert  name  of  substance],  a 
substance  which  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

The  second  option  for  prescription 
human  medical  products  contains 
FDA's  additional  language  for  the 
alternative  warning  statements.  These 
warning  statements  are  intended  for 
physician  labeling  and  patient  labeling. 

The  warning  for  the  physician 
package  insert  would  be  used  in 
conjunction  with  an  alternative  warning 
statement  that  would  appear  on  patient 
labeling  as  stated  in  the  EPA  final 
regulation  (58  FR  8136  at  8166).  These 
alternative  warning  statements  would  be 
written  so  that  patients  do  not  cease 
using  their  medications  because  of 
concerns  over  the  products'  effect  on  the 
environment  or  alarm  over  the  words 
"harms  public  health"  without  first 
consulting  their  physicians.  Instead, 
patients  would  be  able  to  discuss  their 
concerns  with  their  physicians  or.  in  the 
case  of  OTC  drug  or  device  products, 
another  health  professional  or  suppliers, 
and.  if  they  wish,  consider  the  use  of 
alternative  treatments.  Also,  physicians 
would  be  alerted  to  products  that 
contain  ozone-depleting  substances. 
FDA  believes  that  these  warning 
statements  will  enable  patients, 
physicians,  pharmacists,  other  health 
professionals,  and  suppliers  (in  the  case 
of  devices)  to  make  informed  decisions. 

Animal  drug  products  manufactured 
with  CFC's  or  other  ozone-depleting 


products  are  required  to  use  EPA's 
warning  statement  because  the  optimal 
alternative  labeling  statement  is 
restricted  to  human  medical  products. 

A.  Prescription  Human  Medical 
Proaucts 

For  prescription  human  drug 
products,  new  §  201. 320  (21  CFR 
201.320)  provides  both  the  EPA  warning 
statement  and  FDA's  alternative 
warning  statements.  New  §  801.443  (21 
CFR  801.443)  provides  the  same  two 
options  for  prescription  and  restricted 
devices.  A  biological  product  regulated 
as  a  drug  or  a  device  would  use 
whichever  labeling  applies  to  the 
particular  biological  product.  Under 
new  §§  201.320  and  801.443.  all 
prescription  drug  and  device  products 
and  restricted  devices  containing  or 
manufactured  with  CFC's,  halons, 
carbon  tetrachloride,  methyl 
chloroform,  or  any  other  class  I  ozone- 
depleting  substance  designated  by  the 
EPA  Administrator  shall  use  the  EPA 
warning  statement  or  specified 
alternative  warning  statements.  For  the 
first  option  for  a  warning  statement, 
new  §§  201.320(a)  and  801.443(a) 
provide  the  EPA  warning  statement 
quoted  earlier  in  this  preamble. 

Under  new  §§  201.320(a)(2)  and 
801.443(a)(2),  the  warning  statement 
shall  be  clearly  legible  and  conspicuous 
on  the  product,  its  inunediate  container, 
its  outer  packaging,  or  other  labeling, 
and  appear  with  such  prominence  and 
conspicuousness  as  to  render  it  Ukely  to 
be  read  and  understood  by  consumers 
under  normal  conditions  of  purchase. 

For  the  second  option,  new 
§§201.320(b)(lJ  and  801.443(b)(1) 
provide  FDA's  alternative  warning 
statements  for  supplemental  printed 
materials  intended  for  physicians  and 
for  patients.  For  patient  labeling,  the 
warning  statement  would  appear  on  the 
product,  its  packaging,  or  supplemental 
printed  material  intended  for  the  patient 
and  would  read  as  follows: 

Note:  The  indented  statement  below  is 
required  by  the  Federal  government's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocarbons 
(CFC's)  [or  name  of  other  class  I  substance, 
if  applicable). 

This  product  contains  [or  is  manufactured 
with,  if  applicable)  [insert  name  of 
substance],  a  substance  which  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

Your  physician  has  determined  that  this 
product  is  likely  to  help  your  jjersonal 
health.  USE  TTHIS  PRODUCT  AS  DIRECTED, 
UNLESS  INSTRUCTED  TO  DO  OTHER\\7SE 
BY  YOUR  PHYSICIAN.  If  you  have  any 
questions  a'tmut  alternatives,  consult  with 
your  physician. 


Thest  statements  are  designed  to 
explain  that  the  Clean  Air  Act  requires 
the  warning  statement,  but  that  patients 
should  continue  to  use  the  prescription 
medical  product  unless  instructed 
otherwise  by  their  physicians.  The 
labeling  for  the  physician  would  be 
placed  on  the  physician  package  insert 
after  the  "How  supphed"  section  on  the 
label  describing  the  special  handling 
and  storage  conditions. 

For  the  package  insert  for  the 
physician,  the  warning  statement  would 
state  that: 

Notr.  The  indented  statement  below  is 
required  by  the  Federal  government's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocartmns 
(CFC's)  \or  name  of  other  class  I  substance, 
if  applicable]. 

Warning:  Contains  |or  Manufactured  with, 
if  applicable]  [insert  name  of  substance],  a 
sutntance  Mhich  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upf>er  atmosphere. 

A  notice  similar  to  the  above  WAKN1NG 
has  been  placed  in  the  information  for  the 
patient  [or  patient  information  leaflet,  if 
applicable]  of  this  product  under 
Environmental  Protection  Agency  (EPA) 
regulations.  The  patient's  warning  states  that 
the  p£tient  should  consult  his  or  her 
physician  if  there  are  questions  about 
alternatives. 

For  the  second  option,  for  the 
alternative  placement  on  supplemental 
printed  material  described  in  new 
§§  201.320(b)  and  801.443(b).  the 
interim  rule  specifies  a  particular 
location  for  the  warning  statement 
intended  for  the  physician;  provided, 
however,  that  a  person  places  the 
statement  intended  for  the  patient  on 
the  product,  its  packaging,  or 
supplemental  printed  material  for  the 
patient.  The  warning  label  shall  be 
clearly  legible  and  conspicuous  on  the 
product,  its  immediate  container,  or 
other  labeling  as  to  render  it  likely  to  be 
read  and  imderstood  by  consumers 
under  normal  conditions  of  purchase 
FDA  further  advises  all  parties  that  new 
§§  201. 320  and  801.443  do  not  replace 
or  rebeve  a  partv  from  the  requirements 
under  40  CFR  part  82. 

FDA  notes  that  EPA  s  regulations  (58 
FR  8136  at  8166  (40  CFR  82.108(c))) 
state  that,  for  prescription  human 
medical  products  that  FD.'\  finds  to  be 
essential  for  patient  health,  the  warning 
statement  may  be  placed  in 
supplemental  printed  material  intended 
to  be  read  by  the  prescribing  physician, 
as  long  as  the  alternative  statement  is 
placed  on  the  product,  its  packaging,  or 
supplemental  printed  material  intended 
to  be  read  by  the  patient  at  time  of 
purchase.  The  agency  belie\  es  that  new 
§§201.320  and  801.443  are  consistent 
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with  these  EPA  requirements.  However, 
FDA  declines  at  this  time  to  determine 
which  products  are  essential  for  public 
health.  The  Clean  Air  Act  requires  that 
the  warning  labels  be  on  all  products 
containing  or  manufactured  with  CFC's 
on  or  after  May  15.  1993.  FDA  beUeves 
it  would  be  impractical  and  unnecessary 
to  engage  in  case-by-case  determinations 
of  which  medical  products  are  essential 
to  public  health  before  permitting 
alternative  warning  statements.  Thus, 
until  FDA  can  establish  criteria  and 
make  individualized  determinations  as 
to  whether  a  drug  is  essential  to  public 
health,  the  most  prudent  course  of 
action  is  to  presume,  for  purpose  of  the 
warning  statement,  that  all  prescription 
human  medical  products  are  essential  to 
public  health. 

B.  OTC  Drug  and  Device  Products 

This  interim  rule  also  removes  the 
existing  CFC  warning  statement  for  OTC 
drug  products  at  21  CFR  369.21  in  favor 
of  revised  warning  statements  at  new 
§  201.320  (a)  and  (c).  This  interim  rule 
also  removes  the  existing  warning 
statement  at  21  CFR  801.425  for 
nonrestricted  devices  in  favor  of  a 
revised  warning  statement  at  new 
§  801.63  (21  CFR  801.63).  Under  new 
§§  201.320  and  801.63.  an  OTC  drug  or 
device  product  that  contains  or  is 
manufactured  with  CFC's  or  other  class 
I  substances  may  use  the  EPA  warning 
statement  or,  as  an  alternative,  state: 

Note:  The  indented  statement  below  is 
required  by  the  Federal  ({oveninient's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocarbons 
(CFC's)  lor  other  class  I  substance,  if 
applicable]: 

Warning:  Contains  |or  Manufactured  with, 
if  applicable)  [insert  name  ofsubstancc],  a 
substance  which  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

CONSULT  WITH  YOCK  PHYSICIAN  OR 
HEALTH  PROFESSIONAL  IF  YOU  HAVE 
ANY  QUESTION  ABOIT  THE  USE  OF  THIS 
PRODl'CT 

For  OTC  devices,  the  sentence  of  the 
label  shall  state: 

CONSULT  WITH  YOUR  PHYSIQAN. 
HEALTH  PROFESSIONAL.  OR  SUPPLIER  IF 
YOL:  have  ANY  QUESTION  ABOUT  THE 
USE  OF  THIS  PRODUCT 

The  warning  statement  shall  appear 
on  the  product,  its  immediate  container, 
its  packaging,  or  other  labeling  on  or 
within  the  package  from  which  the  drug 
is  dispensed,  and  must  albo  be 
prominent  and  conspicuous  so  as  to 
render  it  likely  to  be  read  and 
understood  bv  consumers  under  norniai 
conditions  of  purchase.  This  statenu'tit 
also  tiuist  be  consistent  with  EP.\'s 
regulations  at  4U  CFR  part  82. 


The  agency  believes  that  these 
warning  statements  for  OTC  drug  and 
device  products,  like  those  for 
prescription  human  medical  products, 
enable  patients,  physicians,  and  other 
health  professionals  to  appreciate 
environmental  concerns  and  will  also 
avoid  unduly  alarming  patients. 

C.  Foods,  Cosmetics,  and  Animal  Foods 

As  noted  above,  no  essential  uses  of 
CFC's  for  foods,  cosmetics,  or  animal 
foods  have  been  identified.  Any  uses  of 
CFC's  or  of  other  class  I  substances 
deemed  to  be  appropriate  in  the 
manufacture  of  foods,  cosmetics,  and 
animal  foods,  or  the  indirect  use  of  such 
substances  as  additives  in  the 
manufacture  of  packaging  materials 
intended  to  be  used  for  foods  and 
animal  foods,  will  subject  the  foods, 
cosmetics,  and  food-packaging  materials 
to  the  labeling  requirements  established 
by  EPA  in  40  CFR  part  82.  Such  EPA 
warning  statement,  as  cited  above  in  the 
discussion  on  prescription  and  OTC 
medical  products,  must  be  prominent 
and  conspicuous  so  as  to  render  it  easily 
read  and  understood  by  consumers 
under  ordinarj'  conditions  of  purchase. 

Because  the  EPA  warning  statement  is 
applicable  to  all  products 
"manufactured  with"  or  "that  contain 
CFC's  or  other  class  I  substances,"  the 
current  exemption  for  CFC's  used  as  a 
stabilizer  in  food  toppings  and  spreads 
is  no  longer  appropriate  and  such  foods 
must  comply  with  the  applicable 
labeling  requirements  set  forth  in  40 
CFR  part  82.  Thus,  FDA  is  removing  the 
specific  requirement  for  the  CFC 
warning  statement  for  foods,  cosmetics, 
and  animal  foods  in  §§  101.17(c), 
740.11(c),  and  501.17  and  the 
exemption  for  toppings  and  spreads  in 
§  101.17(c)(3).  In  addition,  FDA  is 
revising  these  sections  to  reference  the 
EPA  labeling  requirements  designated 
for  CFC's  and  other  class  I  substances  in 
40  CFR  part  82. 

III.  Comments 

In  the  Federal  Register  of  June  29, 
1993  (58  FR  34812),  FDA  published  a 
notice  setting  out  alternative  labeling 
warnings,  designed  not  to  cause  undue 
patient  alarm,  that  comply  with  the  EPA 
regulation,  and  that  are  acceptable  to 
FDA.  As  part  of  the  notice.  FDA 
requested  comments  about  the  labeling 
warning  statements,  which  were  nearly 
identical  to  the  warnings  contained  in 
this  interim  rule  These  comments  are 
summarized  and  addressed  below. 

1  One  comment  suggested  that  use  of 
the  FDA  dllemative  warnings  be  made 
mandatory  The  comment  stated  that  if 
manuiac:turprs  did  not  (jpt  for  the  FDA 
alternative  warning,  and  used  the  EPA 


warning  instead,  this  could  cause  imdue 
concern  and  result  in  patients  stopping 
medication. 

FDA  believes  that  manufacturers 
should  have  the  option  of  using  the 
warning  statement  that  best  meets  their 
particular  needs.  FDA  does  not  believe 
that  a  manufacturer  will  use  the  EPA 
warning  if  there  is  any  real  likelihood 
that  the  warning's  use  will  cause  its 
customers  to  cease  using  the 
manufacturer's  product. 

2.  Two  conmients  said  that,  due  to  the 
small  size  of  some  containers  for 
products  with  CFC's,  any  labeling  rule 
should  allow  for  alternative  placement 
of  the  warning  on  outer  packaging  or 
other  labeling. 

FDA  considered  those  concerns 
during  the  drafting  of  this  iiiterim  rule, 
and  the  interim  rule  does  allow  such 
alternative  placement. 

3.  One  comment  suggested  tna  u.o 
phrase  in  the  patient  warning  un 
prescription  drug  labeling  "[iji  you  uave 
any  questions  about  alternatives  please 
consult  with  your  physician    was  too 
succinct  and  that  the  warning  should 
indicate  that  alternative  delivery 
systems  for  the  drug  product  may  be 
available  and  that  on  alternative  therapy 
may  not  be  necessar) . 

FDA  believes  that  patients  will 
understand  that  the  alternatives 
available  may  include  alternative 
delivery  systems  for  the  same  drug 
substance  and  that  any  need  for 
additional  clarity  is  outweighed  by  the 
necessity  of  keeping  this  general 
warning  concise. 

4.  Another  comment  suggested  that 
the  patient  warning  statement  was  not 
sufficiently  inclusive  in  directing 
patients  to  contact  their  physician  or 
pharmacist.  The  comment  suggested 
that  labeling  refer  to  "physician  or 
health  professional"  so  as  to  refer  to 
other  health  care  professionals,  such  as 
physician's  assistants  or  nurses,  who 
can  and  do  provide  patients  with 
information  on  drug  products  and 
medical  devices. 

FDA  agrees  with  this  comment  in 
regard  to  OTC  products.  Health  care 
professionals,  other  than  physicians  and 
pharmacists,  are  competent  to  advise 
patients  on  OTC  therapies.  However,  in 
regard  to  prescription  products.  FDA 
believes  that,  in  such  a  brief  warning, 
the  modification  may  cause  confusion 
and  may  cause  consumers  to  direct 
questions  to  health  care  professionals 
other  than  the  prescribing  physician  (or 
other  authorized  prescribing 
practitioner)  and  dispensing  pharmacist. 
In  such  event,  the  patient  could  receive 
inadequate  or  inappropriate  advice. 

5.  Several  comments  stated  that  the 
physician  package  insert  does  not  alert 


Federal  Register  /  Vol.  61,  No.  87  /  Friday,  May  3,  1996  /  Rules  and  Regulations 


20099 


the  physician  to  the  fact  that  patients 
have  been  instructed  to  consult  with 
their  physician  about  possible 
alternatives.  Two  comments  suggested 
that  the  warning  on  the  physician 
package  insert  contain  the  following 
additional  sentence:  "The  patient  has 
been  instructed  to  consult  with  you  if 
they  have  questions  about  alternatives." 

FT)A  agrees  with  the  comment  and 
has  reworded  the  warning  in  the 
physician  package  insert  with  language 
to  that  effect. 

Another  comment  suggested  that  the 
proposed  OTC  drug  product  warning 
was  unduly  worrisom?  to  consumers 
and  that  a  warning  similar  to  the 
alternative  warning  contained  in  patient 
labeling  for  prescription  products  be 
allowed  for  OTC  drug  products. 

EPA's  regulations  allow  an  exception 
to  the  general  rule  of  requiring  the  EPA 
warning  only  on  patient  labeling  for 
prescription  products  when  the  EPA 
warning  is  contained  in  the  physician 
labeling  for  the  product.  No  similar 
exception  is  provided  for  OTC  drug 
products;  therefore,  the  warning 
suggested  in  the  comment  would  not  be 
in  compliance  with  EPA  regulations. 

IV.  Implementation  Scheme 

FDA  advises  applicants  who  have  an 
approved  new  drug  application  (NDA) 
and  whose  products  contain  or  are 
manufactured  with  CFC's  or  other 
ozone-depleting  substances  to  use  the 
existing  procedures  in  21  CFR  314.70(c) 
(supplements  for  changes  that  may  be 
made  before  FDA  approval)  to  notify  the 
agency  of  any  labeling  changes  to  add  a 
CTC  warning  statement.  Applicants  who 
have  an  approved  abbreviated  new  drug 
appUcation  (ANDA)  should  follow  the 
same  procediues  (see  21  CFR  314.97). 

Applicants  who  have  submitted  either 
an  NDA  or  ANDA  but  have  not  received 
approval  should,  if  necessary,  amend 
their  applications  to  notify  FDA  about 
the  warning  statement(s)  tiiey  intend  to 
use.  Applicants  should  submit  such 
amenchnents  in  accordance  with  21  CFR 
314.60  or  314.96,  whichever  is 
appropriate. 

Applicants  who  hold  an  approved 
product  license  appUcation  (PLA)  and 
whose  products  contain  or  are 
manufactured  with  CFC's  or  other 
ozone-depleting  substances  are  to  follow 
the  guidance  offered  in  this  interim  rule. 
Revision  of  labeling  to  accommodate 
this  warning  statement  may  be 
implemented  writhout  preclearance  from 
the  Center  for  Biologies  Evaluation  and 
Research  (CBER)  and  submitted  to  the 
file  as  final  printed  labeling  provided 
that  the  placement  of  such  information 
does  not  interfere  with  or  render  less 
prominent  any  information  required  by 


biologies  labeling  regulations  (21  CFR 
610.60  through  610.65)). 

Applicants  who  have  submitted  a 
PLA  but  have  not  yet  received  approval 
should,  if  necessary,  amend  their 
appUcations  to  notify  CBER  about 
inclusion  of  the  required  warning 
statement(s)  they  intend  to  use.  Such 
amendments  should  be  submitted  under 
the  appUcable  reference  number. 

Applicants  who  have  submitted 
premarket  approval  applications 
(PMA's)  for  medical  devices  but  have 
not  received  approval  should,  if 
necessary,  amend  their  applications  to 
notify  FDA  about  the  warning 
statement(s)  they  intend  to  use. 
Applicants  should  submit  such 
amendments  in  accordance  with  21  CFR 
814.37.  With  respect  to  approved 
PMA's,  appUcants  should  use  the 
procedures  in  21  CFR  814.39  to  notify 
the  agency  of  any  labeling  changes  to 
add  a  CFC  warning.  Applicants  who 
have  received  premarket  clearance 
pursuant  to  21  U.S.C.  360(k)  C'SlOOt) 
clearance")  do  not  need  to  file  a  new 
510(k)  submission  requesting  new 
clearance  if  this  rule  only  results  in  the 
addition  of  the  warning  statement  to  the 
labeling. 

FDA  advises  appUcants  who  have  an 
approved  new  animal  drug  appUcation 
(NADA)  and  whose  products  contain  or 
are  manufactured  with  CFC's  or  other 
ozone-depleting  products  to  use  the 
existing  procedures  as  identified  in  21 
CFR  514.8(e)  (supplements  for  changes 
which  may  be  made  before  FDA 
approval)  to  notify  the  agency  of  any 
labeling  changes  made  to  add  the  CFC 
warning  statement.  FDA  advises 
appUcants  who  have  submitted  an 
NADA  but  have  not  received  approval 
should,  if  necessary,  amend  their 
applications  to  reflect  the  required  label 
warning.  No  notification  to  the  agency 
is  necessary  for  foods,  cosmetics,  or 
animal  foods. 

Manufacturers  who  amended  their 
labeling  to  conform  writh  the  June  29, 
1993,  notice  and  who  have  an  approved 
marketing  appUcation  for  their  product 
should  submit  a  supplemental 
appUcation  to  bring  their  labeling  into 
compliance  with  this  interim  rule.  Such 
manufacturers  may  continue  to  use  their 
current  stocks  of  labeling  that  comply 
with  the  June  29, 1993,  notice  until 
those  stocks  are  exhausted. 

V.  Effiective  Date  and  Opportunity  for 
Public  Comment 

For  the  reasons  described  in  this 
section,  FDA  is  issuing  these 
requirements  as  an  interim  rule  with  an 
opportunity  for  public  comment.  In 
view  of  the  May  15, 1993,  statutory 
warning  label  requirement,  the  agency  is 


issuing  these  reqiurements  at  this  time, 
but  FDA  wUl  consider  modifications  to 
the  regulations  based  on  issues  raised 
during  the  coounent  period  and 
experience  gained  under  the  interim 
rule. 

The  Administrative  Procedure  Act 
provides  an  exception  to  notice  and 
comment  rulemaking  when  an  agency, 
for  good  cause,  finds  that  the  notice  and 
comment  procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  pubUc 
interest  (see  5  U.S.C  553(b)(B)).  For  this 
interim  rule,  FD^  finds  that  notice  and 
comment  procedures  would  be 
impracticable  for  a  CFC  warning 
statement  requirement  because  the 
Clean  Air  Act  requires  such  warning 
statements  to  be  placed  on  products 
containing  or  manufactured  with  CFC's 
or  other  ozone-depleting  substances  by 
May  15. 1993. 

nDA  also  finds  that  notice  and 
comment  rulemaking  to  be  unnecessary 
and  contrary  to  the  pubUc  interest.  The 
interim  rule  permits  parties  to  use  the 
EPA  warning  statement  or  an  alternative 
FDA  statement.  FDA  has  no  authority  to 
change  or  modify  the  warning 
statements  established  in  EPA's 
regulations,  and,  in  this  interim  rule, 
offers,  but  does  not  require,  the  use  of 
an  alternative  statement.  ConsequenUy, 
because  one  warning  statement  is 
estabUshed  by  another  agency  and 
because  the  alternative  warning 
statement  is  optional,  FDA  beUeves  that 
notice  and  conunent  procedures  are 
unnecessary.  Furthermore,  FDA  beUeves 
that,  without  the  availabiUt)-  of  the 
alternative  warning  statement,  patients 
who  are  concerned  about  a  medical 
product's  impact  on  the  environment 
and  pubUc  health  might  inappropriately 
refrain  from  taking  their  medication. 
This  interim  rule  provides  an  alternative 
warning  statement  that  encourages 
patients  to  continue  taking  their 
medication  and  to  consult  their 
physicians,  pharmacists,  other  health 
professionals,  or,  in  the  case  of  de\'ices. 
their  suppliers,  concerning  the 
product's  effect  on  the  en\  ironment  or 
public  health.  It  would,  therefcre.  be 
contrary  to  the  pubUc  interest  to  delay 
the  implementation  of  this  rule  pending 
notice  and  comment  rulemaking. 

FDA  beUeves.  however,  that  it  should 
invite  and  consider  public  comment  on 
its  practices  and  procedures  for  these 
CFC  warning  statements.  Interested 
persons  may.  on  or  before  August  1, 
1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
comments  regarding  this  interim  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  ma\ 
submit  one  copy  Comments  are  to  be 
identified  with  the  docket  numoer 
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found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
interim  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  interim  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
interim  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  regulatory  impact  analysis 
(RIA)  (January  1993)  that  accompanied 
EPA's  rule  that  implemented  section 
611  of  the  Clean  Air  Act  specifically 
accounted  for  cost  increases  for 
"medical  aerosols,  including  metered- 
dose  inhalation  devices,  contraceptive 
foams,  topical  antibiotics,  and  local 
anesthetics"  (page  15  of  the  RIA).  A 
copy  of  this  RIA  is  available  for 
examination  under  Public  Docket  No. 
A-91-60  at  the  U.S.  Environmental 
Protection  Agency,  rm.  M-1500, 
Waterside  Mall  (Ground  Floor).  401  M 
St.  SW.,  Washington,  DC  20460.  Other 
FDA-regulated  products  are  accounted 
for  under  separate  industry 
subgroupings.  The  compliance  costs  for 
these  labeling  changes  have  thus  been 
accounted  for,  and  this  interim  rule 
adds  no  additional  burden  or  cost.  Thus, 
the  agency  certifies  that  the  interim  rule 
does  not  constitute  a  major  rule  as 
defined  in  Executive  Order  12866.  The    . 
agency  further  certifies  that  the  interim 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required 

VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR25.24(aj(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects 

21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  369 

Labeling,  Medical  devices.  Over-the- 
counter  drugs. 

21  CFR  Part  501 

Animal  foods.  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  740 

Cosmetics,  Labeling. 

21  CFR  Part  801 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  PubUc 
Health  Service  Act,  the  Fair  Packaging 
and  Labeling  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  parts  101.  201,  369, 
501,  740,  and  801  are  amended  as 
follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sacs.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455).  sees.  201.  301,  402,  403.  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331.  342,  343.  348,  371). 

2.  Section  101.17  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§101.17    Food  labeling  warning  and  notice 
statements. 


(c)  Food  containing  or  manufactured 
with  a  chlorofluorocarbon  or  other 
ozone-depleting  substance.  Labeling 
requirements  for  foods  that  contain  or 
are  manufactured  with  a 
chlorofluorocarbon  or  other  ozone- 
depleting  substance  designated  by  the 
Environmental  Protection  Agency  (EPA) 
are  set  forth  in  40  CFR  part  82. 

■  *  «  *  * 

PART  201— LABELING 

3.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees  201,  301.  .501.  502.  503, 
505.  506.  507.  508.  510,  512.  530-542.  701, 
704,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  .\ct  (21  U.S.C.  321,  331.  351,  352, 


353.  355,  356,  357,  358,  360,  360b.  360gg- 
360SS,  371,  374,  379e);  sees.  215,  301,  351, 
361  of  the  Public  Health  Service  Act  (42 
U.S.C.  216,241,262.264). 

4.  New  §  201.320  is  added  to  subpart 
G  to  read  as  follows: 

S  201.320    Warning  statements  for  drug 
products  containing  or  manufactured  wttli 
chlorofluorocartoona  or  otfter  oione- 
dapicting  substMtcss. 

(a)(1)  Ail  drug  products  containing  or 
manufactured  with  chlorofluorocarbons, 
halons,  carbon  tetrachloride,  methyl 
chloride,  or  any  other  class  I  substance 
designated  by  the  Environmental 
Protection  Agency  (EPA)  shall,  except  as 
provided  in  paragraph  (b)  or  (c)  of  this 
section,  bear  the  following  warning 
statement: 

WuniBg:  Contains  (or  Manu&ctured  with, 
if  applicable)  [insert  name  of  substance],  a 
substance  which  harms  public  health  and  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

(2)  The  warning  statement  shall  be 
clearly  legible  and  conspicuous  on  the 
product,  its  immediate  container,  its 
outer  packaging,  or  other  labeling  in 
accordance  with  the  requirements  of  40 
CFR  part  82  and  appear  with  such 
prominence  and  conspicuousness  as  to 
render  it  likely  to  be  read  and 
understood  by  consumers  imder  normal 
conditions  of  purchase. 

(b)(1)  For  prescription  drug  products 
for  human  use,  the  following  alternative 
warning  statement  may  be  used: 

Nota:  The  indented  statement  below  is 
required  by  the  Federal  government's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocvbons 
(CPC's)  [or  name  of  other  class  I  substance, 
if  applicable): 

This  product  contains  [or  is 
manufactured  with,  if  applicable]  [j'nserf 
name  of  substance],  a  substance  which 
harms  (he  environment  by  destroying 
ozone  in  the  upper  atmosphere. 

Your  physician  has  determined  that  this 
product  is  likely  to  help  your  personal 
health.  USE  THIS  PRODUCT  AS  DIRECTED, 
UNLESS  INSTRUCTED  TO  DO  OTHERWISE 
BY  YOUR  PHYSIQAN.  If  you  have  any 
questions  about  alternatives,  consult  with 
your  physician. 

(2)  The  warning  statement  shall  be 
clearly  legible  and  conspicuous  on  the 
product,  its  immediate  container,  its 
outer  packaging,  or  other  labeling  in 
accordance  with  the  requirements  of  40 
CFR  part  82  and  appear  with  such 
prominence  and  conspicuousness  as  to 
render  it  likely  to  be  read  and 
understood  by  consumers  imder  normal 
conditions  of  purchase. 

(3)  If  the  warning  statement  in 
paragraph  {b)(l)  of  this  section  is  used, 
the  following  warning  statement  must 
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be  placed  on  the  package  labeling 
intended  to  be  read  by  the  physician 
(physician  package  insert)  after  the 
"How  suppUed"  section,  which 
describes  special  handling  and  storage 
conditions  on  the  physician  labeling: 

Note:  The  indented  statement  below  is 
required  by  the  Federal  government's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocarbons 
(CFC's)  (or  name  of  other  class  I  substance, 
if  applicable]: 

Warning:  Contains  (or  Manufactured  with, 
if  applicable]  [insert  name  of  sui)stance],  a 
substance  which  harms  public  health  and  the 
environment  by  destroying  ozone  in  the 
up|)er  atmosphere. 

A  notice  similar  to  the  above  WARNING 
has  been  placed  in  the  information  for  the 
patient  [or  patient  information  leaflet,  if 
applicable]  of  this  product  under  the 
Environmental  Protection  Agency's  (EPA's) 
regulations.  The  patient's  warning  states  that 
the  patient  should  consult  his  or  her 
physician  if  there  are  questions  about 
alternatives. 

(c)(1)  For  over-the-counter  drug 
products  for  human  use,  the  following 
alternative  warning  statement  may  be 
used: 

Note:  The  indented  statement  below  is 
required  by  the  Federal  government's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocarbons 
(CFC's)  [or  other  class  I  substance,  if 
applicable): 

Warning:  Contains  [or  Manufactured  with, 
if  applicable)  [insert  name  of  substance],  a 
substance  which  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

CONSULT  WITH  YOUR  PHYSIQAN  OR 
HEALTH  PROFESSIONAL  IF  YOU  HAVE 
ANY  QUESTION  ABOUT  THE  USE  OF  THIS 
PRODUCT. 

(2)  The  warning  statement  shall  be 
clearly  legible  and  conspicuous  on  the 
product,  its  immediate  container,  its 
outer  packaging,  or  other  labeling  in 
accordance  with  the  requirements  of  40 
CFR  part  82  and  appear  with  such 
prominence  and  conspicuousness  as  to 
render  it  likely  to  be  read  and 
understood  by  consumers  under  normal 
conditions  of  purchase 

(d)  This  section  does  not  replace  or 
relieve  a  person  from  any  requirements 
imposed  under  40  CFR  part  82. 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

5.  The  auLhority  citati-oii  for  21  CFR 
part  369  continjes  to  r«ad  as  follows: 

.\uthority:  Sw.s  JOl.  301.  501,  5G2.  503, 
505   506.  50''.  701  of  llif  l-?di'rai  Food,  Drug, 
a.nd  Cosmetic  .Art  (21  ^   S.C.  .521,  331.  331, 
352.  353,  35.5,  356.  -li?.  371]. 


f  360.21    (Amandad] 

6.  Section  369.21  Drugs;  warning  and 
caution  statements  required  by 
regulations  is  amended  in  paragraph  (d) 
in  the  warning  section  for  "DRUGS  IN 
DISPENSERS  PRESSURIZED  BY 
GASEOUS PROPELLANTS  •   *  •"by 
removing  the  five  undesignated 
paragraphs  after  the  introductory  text  of 
paragraph  (d). 

PART  SOI-ANHMAL  FOOO  LABEUNQ 

7.  The  authority  citation  for  21  CFR 
part  501  continues  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453, 
1454,  1455);  sacs.  201,  301,  402,  403,  409, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342.  343.  348,  371). 

8.  Section  501.17  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1501.17    Animal  food  laballng  warning 
atalMnenta> 

*  •        •        •        • 

(c)  Animal  food  containing  or 
manufactured  with  a 
chlorofluorocarbon  or  other  ozone- 
depleting  substance.  Labeling 
requirements  for  animal  foods  that 
contain  or  are  manufactured  with  a 
chlorofluorocarbon  or  other  ozone- 
depleting  substance  designated  by  the 
Environmental  Protection  Agency  (EPA) 
are  set  forth  in  40  CFR  part  82. 

PART  740— COSMETIC  PRODUCT 
WARNING  STATEMENTS 

9.  The  authority  citation  for  21  CFR 
part  740  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  502,  505,  601. 
602,  701,  704  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331,  352,  355. 
361.  362,  371,  374). 

10.  Section  740.11  is  amended  by 
revising  paragraph  (c)  lo  read  as  follows: 

§  740.1 1    Cosmetics  In  setf-prassurlzed 
cental  nars. 

•  *        •        *    ,     • 

(c)  Labeling  requirements  for 
cosmetics  packaged  in  a  self- 
pressurized  container  containing  or 
manufactured  with  a  chlorofluorocarbon 
propellant  or  other  ozone-depleting 
substance  designated  by  the 
En^Tronmental  Protection  Agency  (EPA) 
are  set  forth  in  40  CFR  part  82. 

PART  801— LABELING 

11.  The  authcrit>  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Authority:  ^er.s  201.  301,  501,  5)i2.  SO". 
519.  5iO  701.  '04  o'"the  Fe.itral  Fotid,  DruP,, 
aiid  Ccswfciic  Ac:  fzi  U.S.C  321.  331.  3Sl. 
352,  :'^~.  J60',  36(>i.  3'1.  ?''4). 


oontiining  or 
cMorolHiorocflnona 


12.  New  §  801^3  is  added  to  subpart 
C  to  read  as  follows: 

■ft^^MI^MtlA  foe 

nianufactiifM 
othardaaal 

(a)  All  over-the-counter  devices 
containing  or  manufactured  with 
chlorofluorocarbons,  halons,  carbon 
tetrachloride,  methyl  chloride,  or  any 
other  class  I  substance  designated  by  the 
Environmental  Protection  Agency  (EPA) 
shall  carry  one  of  the  following 
warnings: 

(1)  The  EPA  warning  statem«it: 

Wamiog:  Contains  [w  Manufactured  with, 
if  applicable)  [insert  name  o/ substance],  a 
sutntance  which  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

(2)  The  alternative  statement: 

Note:  The  indented  statement  below  is 
required  by  the  Federal  government's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocarfoons 
(CFC's)  (or  other  class  I  substance,  if 
applicable): 

Warning:  Contains  [or  Manufactured  with, 
if  applicable]  [insert  name  of  substance],  a 
substance  which  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upper  atmosphere. 

CONSULT  WITH  YOLTR  PHYSIQAN. 
HEALTH  PROFESSIONAL.  OR  SLTPLIER  IF 
YOU  HAVE  ANY  QUESTION  ABOUT  THE 
USE  OF  THIS  PRODUCT 

(b)  The  warning  statement  shall  be 
clearly  legible  and  conspicuous  on  the 
product,  its  immediate  container,  its 
outer  packaging,  or  other  labeling  in 
accordance  with  the  requirements  cf  40 
CFR  part  82  and  appear  with  such 
prominence  and  conspicuousness  as  to 
render  it  likely  to  be  read  and 
understood  bv  consumers  under  normal 
conditions  of  purchase.  This  provision 
does  not  replace  or  relieve  a  person 
from  any  requirements  imposed  under 
40  CFR  part  82 

§801.425    [Removed] 

13.  Section  801.425  Ncnr^striC*pd 
devices  in  seif-pressahzed  containers 
\%ith  chhrofluorocarbon  propellents  is 
removed  from  subpart  H. 

14  New  §801.433  is  added  to  subpart 
H  to  read  as  ^oliows: 

§  801 .433    Warning  statements  for 
prescription  and  restricted  dev»ce  products 
containing  or  manufactured  with 
chlorofluorocart>ons  or  other  oione- 
deptetjr.g  substances. 

(a'lil )  Aii  nrfscripTiur.  ana  restncied 
device  pr'>tlu.cts<.ontainirg  or 
nidnufacture-l  Aiih  chlorofl'aoi-ocart>ons, 
halo.'it.  (.arbon  tetrachloncp  rr.etn>i 
chloride  (  r  any  other  cidsi  !  ^jb-itance 
designated  by  the  Enviroiur.ectal 
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Protection  Agency  tEJ'Atshall.  except  as 
provided  in  paragraph  (b)  of  this 
section.  b«  ar  the  fuUuwing  warning 
statement 

Warning:  Contains  ior  Manufactured  with. 
if  applicable!  [insert  naiiit  ul  subi^lancel.  a 
substance  whu  h  harms  pubiu;  hetiith  anil 
environment  by  destroying  o/>i;i>'  <v  thn 
upper  atmospheri* 

(2)  The  warning  statement  shall  tx; 
clearly  legible  and  conspuunus  on  the 
product,  its  immediate  container,  its 
outer  paci^aging,  or  other  labeling  in 
accordance  with  the  requirements  of  40 
rpR  part  82  and  appear  with  such 
prominence  and  conspicuousness  as  to 
render  it  likely  to  be  read  aiu! 
understood  by  consumers  under  normal 
conditions  of  purchase 

(b)(1)  For  prescription  ami  restricted 
device  products,  the  following 
alternative  warning  statement  tiia\  be 

used; 

Note:  Thf  indented  stafmt'nt  b«>Iow  is 
required  by  the  Federal  i;ovemnien('s  Clean 
,^l^  Ai  f  for  all  products  containing  or 
maniifartured  with  chlomfliuirtx  arbon<; 
iC"FC's)  lor  name  of  other  I  Uss  i  substance. 
if  appiicablel 


1  his  produt  t  contains  jor  is  manufactured 
.>irn   if  .ipplicable)  i insert  name  of 
suhitancp].  a  substance  which  harms  the 
en\  ironment  by  destroving  ozone  in  the 
upper  atmosphere. 

Your  physician  has  determined  that  this 
produi  t  IS  likely  to  help  your  personal 
health  USE  THIS  PRODUCT  AS  DIRECTED, 
INLKSS  INSTRUCTED  TO  DO  OTHERWISE 
BY  YOUR  PHYSICIAN  If  you  have  any 
q.:''itions  about  alternatives,  consult  with 
vtiur  fihvsician 

(2)  The  warning  statement  shall  be 
{ leariv  legible  and  conspicuous  on  the 
product,  its  immediate  container,  its 
o  iter  packaging,  or  other  labeling  in 
accordance  with  the  requirements  of  40 
C.VR  part  82  and  appear  with  such 
prominence  and  conspicuousness  as  to 
render  it  likely  to  be  read  and 
understood  by  consumers  under  normal 
'  onditions  of  purchase. 

(3 1  If  the  warning  statement  in 
paragraph  (b)(\)  of  this  section  is  used. 
the  following  wariung  statement  must 
be  placed  on  the  package  labeling 
intended  to  be  read  by  the  physician 
(physician  package  insert)  after  tlie 
How  supplied  '  section,  which 
drsc,nt>es  spedai  handling  and  storage 
(  onditions  on  the  physician  labeling; 


Nole:  The  indented  statement  below  is 
required  by  the  Federal  government's  Clean 
Air  Act  for  all  products  containing  or 
manufactured  with  chlorofluorocarbons 
(CFC's)  [or  name  of  other  class  I  substance, 
if  applicable): 

Warning:  Contains  [cr  Manufactured  with, 
if  appiicablel  iinsert  name  of  substance]  a 
substance  which  harms  public  health  and 
environment  by  destroying  ozone  in  th" 
upper  atmosphere. 

A  notice  similar  to  the  above  W,\RN'1NG 
has  been  placed  in  the  information  for  the 
patient  (or  patient  information  leaflet,  if 
applicable)  of  this  product  uiider 
Environmental  Protection  Agency  (LPA; 
r«jiulations.  The  patient's  warning  stales  tiiat 
the  patient  should  consult  his  or  her 
physician  if  there  are  questions  about 
alternatives. 

(c)  This  section  does  not  replace  or 
relieve  a  person  from  any  requirements 
imposed  under  40  CFR  part  82. 

Dated;  April  16,  1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination 

(FR  Doc  96-10961  Filed  5-2-96;  8  4'i  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  210  and  211 
[Doetot  No.  9SN-0362] 
MN  0r'ia-AA45 

Currant  Good  Manufacturing  Practtca; 
Propoaad  Amandmant  of  Cartain 
Raquiramants  for  Finlshad 
Ptiarmacautlcals 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  certain  requirements  of  the 
current  good  manufacturing  practice 
(CGMP)  regulations  for  finished 
pharmaceuticals.  These  amendments 
would  clarify  certain  manufacturing, 
quality  control,  and  documentation 
requirements  and  would  ensure  that  the 
regulations  more  accurately  encompass 
CGMP.  In  addition,  the  agency  is 
updating  the  requirements  for  process 
and  methods  validation  to  incorporate 
guidance  previously  issued  to  industry 
and  to  reflect  current  practice.  These 
proposed  amendments  are  intended  to 
enhance  the  integrity  of  the  drug 
manufacturing  process  and  the  safety  of 
drug  products. 

DATES:  Submit  written  comments  on  the 
proposed  rule  by  August  1,  1996. 
Submit  written  comments  on  the 
information  collection  requirements  by 
June  3.  1996.  FDA  proposes  that  any 
final  rule  that  may  issue  based  upon  this 
proposal  become  effective  90  days  after 
its  date  of  publication  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Farklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB.  New  Executive  Office  BIdg.,  725 
17lh  St.  N\V.,  rni   10235.  Washington. 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C  Kurhenberg.  Center  for 

Drug  Evaludtion  and  Rebearih 

(HFD-^)  Food  and  Drag 

.Administ.'-ation,  7500  Standish  Pi  , 

Rockvilie,  MD  20835,  301-594- 

1046:  or 
John  M.  Dietrick,  Center  .'^oi  Drug 

Evalu-ition  and  Research  (HFD- 

325  j.  Food  and  Drug 

.Administration,  7500  Standish  Fl  , 


Rockville.  MD  20855,  301-594- 

0098;  or 
William  G.  Mamane,  Center  for 

Veterinary  Medicine  (HFV-143). 

Food  and  Drug  Administration, 

7500  Standish  PI..  Rockville,  MD 

20855,  301-594-0678;  or 
Nancy  Roscioli,  Center  for  Biologies 

Evaluation  and  Research  (HFM- 

205],  Food  and  Drug 

Administration,  1401  Rockville 

Pike.  Rockville,  MD  20852-1448. 

301-827-3031. 
To  obtain  a  copy  of  this  document, 
contact  the  [)ivision  of  Congressional 
and  Pubhc  Affairs  (HFM-44),  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448.  Send  one  self-addressed  adhesive 
label  to  assist  that  office  in  processing 
your  requests. 

The  document  may  also  be  obtained 
by  mail  or  FAX  by  calling  the  Center  for 
Biologies  Evaluation  and  Research 
Voice  Information  System  at  1-800- 
835-4709. 

Persons  with  access  to  the  INTERNET 
may  obtain  the  document  in  several 
ways. 

Users  of  "Web  Browser"  software, 
may  obtain  this  document  via  the  World 
Wide  Web  by  using  the  following 
Uniform  Resource  Locators  (URL's): 
http://www.fda.gov/cber/cberftp.html  or 
ftp://ftp.fda.gov/CBER/ 

The  document  may  also  be  obtained 
via  File  Transfer  Protocol  (FTP). 
Requesters  should  connect  to  the  FDA 
FTP  Server, 

FTP.FDA.GOV(192. 73.61.21).  The 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  documents  are 
maintained  in  a  subdirectory  called 
"CBER"  on  the  server.  Logins  with  the 
user  name  of  anonymous  are  permitted, 
and  the  user's  e-mail  address  should  be 
sent  as  the  password. 

The  "READ.ME"  file  in  that 
subdirector>'  describes  the  available 
documents  which  may  be  available  as 
an  ASCII  text  file  C.TXT).  or  a 
WordPerfect  5.1  or  6.x  document 
(*.w51,wp6).  or  both. 

Finally,  the  document  can  be  obtained 
by  "bounce-back  e-mail".  A  message 
should  be  sent  to: 
■CG.MPeal.cber.fda.gov" 

SUPPLEMENTARY  INFORMATION: 

I.  History  of  the  CGMP  Regulations 

On  C3ctober  10.  1962,  Congress 
enacted  the. Drug  Amendments  of  1962 
(Pub.  L.  87-781).  The  amendments 
include  section  501(a)(2)(B)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S  C.  351(a)(2)(B)).  which 
deems  a  drug  to  be  adulterated  if: 


'  *  *  the  methods  used  in,  or  the  facilities 
or  controls  used  for,  its  manufacture, 
processing,  packing,  or  holding  do  not 
conform  to  or  are  not  operated  or 
administered  in  conformity  with  ctirrent 
good  manufecturing  practice  to  assure  that 
such  drug  meets  the  requirements  of  this  Act 
as  to  safety  and  has  the  identity  and  strength, 
and  meets  the  quality  and  purity 
characteristics,  which  it  purports  or  is 
represented  to  possess. 

In  the  Federal  Register  of  June  20, 
1963  (28  FR  6385),  FDA  published  the 
first  CGMP  regulations  (now  codified  as 
21  CFR  parts  210  through  226). 

FDA  has  amended  these  regulations 
several  times  since  1963  to  ensure  that 
they  reflect  the  level  of  control 
necessary  and  that  they  incorporate 
current  technology  to  the  extent  that  it 
influences  compliance  with  CGMP. 
Major  revisions  of  the  CGMP  regulations 
were  issued  in  the  Federal  Registers  of 
January  15, 1971  (36  FR  601),  September 
29.  1978  (43  FR  45014).  and  January  20, 
1995  (60  FR  4087).  The  latter  revision 
came  about  as  the  result  of  a 
comprehensive  assessment  of  the  CGMP 
regulations,  pursuant  to  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354).  During 
the  assessment,  the  agency  solicited 
comments  from  the  public  with  respect 
to  any  regulations  that  might  be 
perceived  as  being  unnecessarily  costly, 
burdensome,  or  lacking  public  benefit. 
The  revisions  that  became  final  in 
January  1995  were  based  on  the 
comments  that  FDA  received  as  well  as 
the  agency's  experience  in  applying 
those  regulations. 

II.  Background  of  the  Regulations 

Since  the  development  of  the  CGMP 
regulations,  FDA  has  balanced  the  need 
for  precise,  easily  understood  standards, 
which  ease  both  compliance  and 
enforcement  burdens,  with  the  need  to 
encourage  innovation  and  the 
development  of  improved 
meinufacturing  technologies.  The  agency 
continues  to  balance  such  issues  as  part 
of  the  regulatory  process,  and  to  choose 
the  means  of  regulation  most  suited  to 
any  particular  aspect  of  the 
manufacturing  process.  The  agency 
strives  to  provide  manufacturers  with 
the  discretion  on  how  to  achieve  the 
level  of  control  necessary  under  CGMP, 
recognizing  that  in  a  few  instances, 
more  direction  from  the  agency  is 
necessary  because  of  the  potential  for 
harm,  the  narrow  range  of  acceptable 
means  to  accomplish  a  particular  CGMP 
objective,  or  to  provide  a  uniform 
standard  to  the  entire  industry.  The 
CGMP  regulations  are  based  on 
fundamental  concepts  of  quality 
assurance:  (1)  Quality,  safety,  and 
effectiveness  must  be  designed  and  built 


into  a  product;  (2)  quality  cannot  be 
inspected  or  tested  into  a  finished 
product;  and  (3)  each  step  of  the 
manufacturing  process  must  be 
controlled  to  maximize  the  likelihood 
that  the  finished  product  will  be 
acceptable  (Ref.  1). 

To  accompUsh  these  objectives,  the 
agency  must  periodically  reassess  and 
revise  the  CGMP  regulations  to 
accommodate  advances  in  technology 
that  further  safeguard  the  drug 
manufacturing  process.  As  technology 
and  scientific  knowledge  evolve,  so 
does  understanding  of  the  critical 
material,  equipment,  and  process 
variables  that  must  be  defined  and 
controlled  to  ensure  end  product 
homogeneity  and  conformity  with 
appropriate  specifications.  The  CGMP 
regulations  would  not  achieve  their 
statutorily  mandated  purposes  if  they 
were  not  periodically  reassessed  to 
identify  and  eliminate  obsolete 
provisions  or  to  modify  provisions  that 
no  longer  reflect  the  level  of  quality 
control  that  current  technology  dictates 
and  that  the  majority  of  manufacturers 
have  adopted. 

Despite  the  agency's  historic 
•preference  for  a  general  regulatory 
approach  in  the  CGMP  regulations, 
experience  has  shown  that  additional 
specificity  is  warranted  in  certain  areas. 
In  addition,  FDA  regulatory  activities, 
and  particularly  its  enforcement 
activities,  have  demonstrated  a  need  for 
greater  uniformity  in  certain  procedtires 
to  protect  the  integrity  of  the  drug 
product.  When  experience  has 
demonstrated  that  the  acceptable 
choices  with  respect  to  any  given 
regulation  are  limited,  FDA  believes  that 
the  regulations  will  better  serve  the 
public  by  reflecting  the  actual  processes 
and  procedures  that  are  acceptable  to 
FDA.  In  those  relatively  few  instances 
where  such  specificity  has  been 
introduced  into  the  regulations,  FDA 
believes  industry  will  benefit  by  being 
able  to  focus  its  resources  on  activities 
and  processes  that  are  known  to  be 
appropriate,  rather  than  on  those  that 
may  eventually  be  found  to  be  deficient. 
FDA  has  determined  that  revisions  to 
the  CGMP  regulations  are  necessary  at 
this  time  for  a  number  of  reasons.  Rapid 
changes  in  technology  have  created 
situations  not  anticipated  when  the 
CGMP  regulations  were  originally 
written  or  last  revised.  The  agency's 
enforcement  and  litigation  experience 
has  revealed  persistent  lack  of 
understanding  among  a  limited  number 
of  manufacturers  with  respect  to  certain 
of  the  CGMP  regulations.  Some 
pharmaceutical  firms  have  not  subjected 
their  procedures  to  sufficient  scrutiny, 
while  others  have  failed  to  update  such 


procedures  to  accommodate  changes  or 
advances  in  the  manufecturing  process. 
In  some  cases,  manufacturers  may  be 
relying  on  methods  and  procedures  that 
were  acceptable  at  some  time  in  the 
past,  but  that  are  not  acceptable  in  light 
of  current  standards. 

In  addition,  FDA  investigators  have 
encountered  serious  validation 
deficiencies  at  a  number  of  firms.  FDA 
is  particularly  concerned  with 
validation  procedures  designed  to 
ensure  the  quaUty  of  the  manufacturing 
process.  Enforcement  and  compliance 
actions  have  also  revealed  a  need  for 
greater  clarity  and  specificity  in  some 
portions  of  the  regulations. 

These  proposed  revisions  would, 
therefore,  amend  certain  requirements, 
define  or  redefine  certain  terms,  and 
clarify  industry  obligations  with  respect 
to  several  p>ortions  of  the  regulations.  In 
addition,  Uie  agency  is  proposing  to 
revise  certain  laboratory  control  and 
cross-contamination  requirements  and 
to  clarify  proper  testii^  procedures. 

FDA  believes  that  the  procedures  that 
would  be  required  by  this  proposal 
reflect  practices  already  used  by  many 
manufacturers  and  represent  the 
prevailing  industry  standard.  The 
agency  emphasizes,  however,  that  for  a 
given  practice  to  be  considered  a  current 
-  good  manufacturing  practice  (or 
promulgated  as  sudi  in  the  regulations), 
it  is  not  a  prerequisite  that  the  practice 
actually  be  in  use  by  a  majority,  or  a 
specific  percentage  of,  the  industry. 

FDA  has  endeavored  to  ensure  that 
the  drug  manufacturing  process  will 
consistently  produce  products  that  are 
safe  and  have  the  quality  and  purity 
which  they  purport  to  hiave,  while 
recognizing  the  interests  of  firms  in 
retaining  some  discretion  in  achieving 
the  level  of  control  necessary  to  comply 
with  CGMP.  FDA  believes  that  the 
proposed  rule  successfully  addresses 
this  balance;  however,  FDA  invites 
comments  addressing  specific 
proposals. 

Other  organizations  have  developed 
standards  to  define  quaUty  in  the 
manufacturing  process.  One  such 
organization  is  the  International 
O^anization  of  Standardization  (ISO). 
The  purpose  of  the  ISO  9000  Standards 
is  to  provide  generic  guidance  on 
quality  in  manufocturing  processes  to 
both  industry  and  vendors  supplying 
industry.  Five  standards  (900O-9004) 
have  been  developed  by  the  ISO  Council 
and  are  intended  to  be  accepted 
worldwide.  These  standards  are 
applicable  to  any  industry  and  are  not 
specific  to  the  pharmaceutical  industry. 
Compliance  with  the  standards  is 
voluntary.  The  principles  and  practices 
elucidated  in  the  ISO  standards  are  not 


in  conflict  with  those  provided  by  the 
CGMP  regulations.  Indeed,  the 
volimtary  ISO  standards  share  common 
principles  with  FDA's  CX^fP 
requirements. 

m.  m^ilights  of  the  Proposed  Knle 

The  proposed  rule  would  amend  or 
revise  a  number  of  OGMP  provisions  as 
follows: 

A.  Process  Validation 

The  proposed  rule  would  define 
"process  validation."  Process  validation 
is  a  quality  assurance  function  that 
helps  to  ensvire  drug  product  quality  by 
providing  documented  evidence  that  the 
manufacturing  process  consistently  does 
what  it  purports  to  do.  Although  process 
vaUdation  is  widely  practiced  by 
industry,  FDA  continues  to  find  firms 
that  have  never  validated  manufacturing 
processes  for  some  finished  products. 

Manufwrturing  process  validation  is  a 
continuous  imdertaking  through  which 
the  process  performance  is  constantiy 
monitored  and  evaluated.  The 
complexities  of  modem  manufacturing 
processes  may  make  it  necessary  to 
adapt  or  alter  existing  parameters  while 
imexpected  variables  may  affect  the 
manufacturing  process  and  the  finished 
product.  For  example,  a  sUght  change  in 
the  physical  characteristics  of  an 
ingredient,  or  in  the  order  of  adding 
ingredients,  may  alter  the  bioavailability 
of  a  drug  product.  In  such  a  case,  a 
sample  of  the  finished  product  could 
meet  compendial  dissolution  criteria 
but  present  a  substantially  different 
dissolution  pattern  than  that  produced 
before  changes  were  made.  Because  of 
such  effects,  revalidation  may  be 
necessary  after  any  change  in  process  or 
product  characteristics  or  control 
procedures. 

Although  FDA  has  found  numerous 
instances  in  which  some  firms  have 
failed  to  revahdate  their  processes  for 
many  years,  the  agency  recognizes  that 
most  of  industry  estabUshes  and  follows 
process  validation  standards.  Moreover, 
most  in  industry  recognize  the  need  for 
revalidation  (Ref.  2): 

To  preserve  the  validated  status  of  a 
process,  measures  must  be  taken  that  will 
allow  any  significant  process  changes  to  be 
recognized  and  addressed  promptly  Such 
change  control  measures  can  apply  to 
equipment,  standard  operating  procedures, 
manufacturing  instructions,  environmental 
conditions,  or  any  other  aspect  of  the  process 
system  that  has  an  effect  on  its  state  of 
control,  and  therefore  on  the  stale  of 
validation. 

Accordingly,  the  agency  is  proposing 
to  add  new  §  2 11. 220  to  the  CGMP 
regulations  specifying  the  nature  and 
extent  of  validation  that  are  necessary  to 
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ensure  that  the  resulting  products  have 
the  identity,  strength,  quality,  and 
purity  characteristics  that  they  purport 
to  possess.  The  proposed  regulation  also 
clarifies  this  requirement  by  using  the 
term  "Validation"  for  those  elements  of 
the  manufacturing  process  under  the 
control  of  the  manufacturer,  while  the 
term  "verification"  is  used  for  those 
items  produced  by  a  person  other  than 
the  manufacturer  or  otherwise  not  under 
the  control  of  the  manufacturer. 

FDA  believes  that  the  proposed  rule 
reflects  current  industry  standards  and 
processes  that  are  implemented  by 
many  in  the  industry.  The  proposed  rule 
is  necessary  to:  (1)  Clarify  the 
requirement  to  those  firms  that  have  not 
implemented  or  properly  conducted 
validation;  (2)  ensure  that  all 
manufacturers  are  applying,  and  are 
evaluated  against,  the  same  standard; 
and  (3)  clarify  any  remaining  confusion 
about  the  importance  of  validation  in 
CGMP.  FDA  mvites  comments  on 
whether  this  proposal  adequately 
achieves  these  goals  in  a  manner 
consistent  with  current  industry 
practice. 

B.  Methods  Validation 

This  proposed  rule  would  also  define 
in  §  210.3  "methods  validation,"  which 
is  the  documented,  successful 
evaluation  of  an  analytical  method  that 
provides  a  high  level  of  assurance  that 
such  method  will  consistently  yield 
results  that  are  accurate  within 
previously  established  specifications. 
The  agency  is  proposing  to  move  the 
requirement  for  methods  validation 
from  §  211.165(e)  to  §211.222  for 
emphasis  and  to  change  the  word 
"established"  to  "validated"  for 
clarification.  Current  regulations  require 
regulated  firms  to  validate  all  analytical 
methods  that  vary  from  compendial 
methods.  The  suitability  of  a  chosen 
method  may  be  measured  by  such 
analytical  variables  as  precision, 
accuracy,  limit  of  detection,  limit  of 
quantitation,  selectivity,  range,  linearity, 
and  ruggedness.  Methods  validation  is 
intended  to  provide  a  high  level  of 
confidence  that  the  method  selected  is 
scientifically  sound  and  that  it  serves  its 
intended  analytical  purpose 

Methods  validation  is  central  to 
en.suring  the  reliability  of  all  evidence 
that  supports  a  product's  identity, 
strength,  quality,  and  purity  For  test 
results  to  be  useful,  significant,  and 
reliable,  the  methods  used  to  analyze 
the  data  in  such  test  results  must  also 
be  validated  In  other  words,  a  firm 
must  establish  that  the  analytical 
methods  it  uses  to  assess  or  evaluate  a 
manufacturing  process  accurately 


measure  variables  affecting  process 
control. 

FDA  recognizes  that  the  scientific 
soundness  of  most  of  the  methods  used 
by  firms  is  well  established. 
Compendial  methods,  for  example, 
reflect  years  of  experience  and 
evaluation  and,  in  most  cases,  do  not 
need  to  be  revalidated.  In  some 
instances,  however,  no  generally 
recogrtized  analytical  method  exists  or 
problems  may  develop  with  existing 
methods.  Product  modification  may  also 
lead  to  innovative  analytical  methods. 
FDA  inspections  have  revealed  that 
some  firms  use  methods  that  have 
become  outdated,  or  claim  to  use 
analytical  methods  that  bear  little 
relationship  to  those  actually  being 
used.  In  such  cases,  new  or  revised 
analytical  methods  must  be  established 
as  scientifically  sound  and 
reproducible.  FDA  invites  comments  on 
this  proposal  with  respect  to  alternative 
means,  if  any,  of  assuring  the  reliability 
of  analytical  methods. 

C.  Contamination 

Drug  products  can  become 
contaminated  in  a  variety  of  ways.  For 
example,  ineffective  cleaning 
procedures  may  leave  residues  of  the 
product  or  cleaning  agents  in  the 
equipment,  production  workers  may  fail 
to  take  proper  precautions  while 
transporting  a  substance  from  one  area 
to  another  diereby  introducing  a 
contaminant  to  the  second  production 
area,  or  particles  may  become  airborne 
and  travel  to  production  areas 
throughout  the  facihty.  Drug  products 
may  become  contaminated  by  a  number 
of  substances  such  as  dust,  dirt,  debris, 
toxic  substances,  infectious  agents,  or 
residue  of  other  drugs  or  drug 
components.  Most  contamination  can  be 
controlled  to  an  acceptable  level 
through  measures  such  as  proper 
planning  and  implementation  of 
cleaning  processes,  employee  training, 
gowning,  and  air  filtration.  Under 
CGMP,  a  manufacturer  will  set 
contamination  limits  on  a  substance-by- 
substance  basis,  according  to  both  the 
potency  of  the  substance  and  the  overall 
level  of  sensitivity  to  that  substance. 

However,  controlling  or  reducing  the 
likelihood  of  contamination  is 
inadequate  when  substances  are  present 
that  may  pose  a  serious  risk  to  humans 
or  animals  because  their  presence  in 
even  trace  amounts  may  render  toxic  an 
otherwise  safe  product.  This  is  of 
particular  concern  because  a  toxic 
reaction  resulting  from  cross- 
contamination  may  not  be  apparent  to  a 
health  professional  treating  a  patient 
suffering  from  such  a  reaction,  or  may 
be  impossible  to  trace  to  product 


contamination.  Penicillin,  for  example, 
is  a  substance  that  poses  an 
unacceptable  risk  of  contamination 
because  of  the  severe  reaction  some 
humans  have  to  it  even  at  very  low 
levels  of  exposure.  Penicillin  has  long 
been  subject  to  specific  CGMP     ' 
regulations  designed  to  reduce  the 
danger  of  cross-contamination.  Because 
other  substances,  such  as  cytotoxic 
agents  or  other  antibiotics,  pose  at  least 
as  great  a  risk  of  toxicity  due  to  cross- 
contamination,  FDA  is  proposing  to 
expand  the  contamination  control 
requirements  to  encompass  other 
sources  of  contamination. 

FDA  has  determined  that  substances 
posing  a  serious  threat  of 
contamination,  i.e.,  substances  to  which 
humans  or  animals  show  a  particular 
sensitivity  even  at  extremely  low  levels, 
should  be  controlled  throu^  dedicated 
production  processes.  For  example, 
dedicated  facilities,  air-handling 
equipment,  and  process  equipment  may 
be  necessary.  The  agency  has  refrained 
from  establishing  a  list  of  drugs  or  drug 
products  that  present  such  an 
unacceptable  risk,  because  such  a  Ust 
would  quickly  become  obsolete. 
Moreover,  the  agency  believes  that  most 
manufacturers  are  knowledgeable  about 
risks  that  are  associated  with  products 
that  they  produce,  as  well  as  with  the 
effective  means  to  prevent  cross- 
contamination.  FDA  stresses  that 
prevention  of  cross-contamination  of 
potentially  toxic  substances  is  the  goal 
of  this  proposed  rule.  Because,  in  even 
small  amounts,  those  drugs  may  be  toxic 
to  humans  or  animals,  FDA  expects 
manufacturers  to  identify  any  drugs  that 
they  produce  that  present  the  risk  of 
cross-contamination  and  to  implement 
measures  necessary  to  eliminate  that 
risk.  FDA  recognizes  that,  depending  on 
the  drug  product,  a  variety  of  measures 
may  be  acceptable  to  eliminate  cross- 
contamination;  there  may,  however,  be 
situations  in  which  nothing  short  of 
dedicated  facilities  or  equipment  will  be 
sufficient.  FDA  invites  comments  on 
this  proposal  especially  with  res(>ect  to 
any  alternative  means  of  addressing  and 
preventing  cross-contamination. 

D.  Testing 

FDA  has  concluded  through  its 
inspection  and  enforcement  activities 
that  many  manufacturers  are  not 
conducting  adequate  testing  procedures 
and  are  not  adequately  evaluating  test 
discrepancies  or  investigating  failures. 
Such  am  investigation  is  crucial  to 
ensure  that  the  manufacturing  process  is 
adequately  controlled. 

FDA  recognizes  the  need  to  clarify  the 
CGMP  requirements  in  this  area  so  that 
all  manufacturers  are  applying  the  same 
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minimtun  standards  and  so  that  all 
manu&cturers  are  thoroughly  assessing 
test  results  and  discrepancies  to  ensure 
that  all  drug  products  are  safe  and  of  the 
quality  and  purity  which  they  purport 
to  be.  This  proposed  rule  would  amend 
procedures  for  the  testing  of 
components,  calculation  of  jrield,  and 
blend  testing.  It  would  also  provide 
procedures  for  dealing  with  out-of- 
specification  results.  FDA  invites 
comments  on  alternate  means  of 
achieving  adequate  followup  of  testing 
discrepancies  or  failures. 

E.  Quality  Control 

To  further  ensure  that  validation 
procedures  are  current,  this  proposed 
rule  would  make  the  quality  control 
unit  responsible  for  reviewing  changes 
in  product,  process,  equipment,  or 
personnel,  and  for  determining  if  and 
when  revalidation  is  required.  The 
agency  believes  that  placing 
responsibility  for  oversight  of  validation 
procedures  in  quality  control  units 
emphasizes  the  importance  of  proper 
validation  to  quality  control.  Tliis 
proposed  rule  stresses  the  importance  of 
validation  by  ensuring  that  a 
manufiacturer  will  have  a  certain 
employee  or  employees  who  are 
responsible  for  and  accountable  for 
ensuring  that  the  firm  adequately 
evaluates  its  manufacturing  process, 
validates  the  processes  and  testing  that 
must  be  validated,  and  thoroughly 
assesses  any  discrepancies.  FDA 
believes  that  this  proposed  regulation 
will  enhance  compliance  with  CGMP 
through  a  means  acceptable  to  most 
manufacturers  while  providing  FDA  the 
ability  to  ensure  accountabihty  and 
compUance. 

IV.  Description  of  the  Proposed  Role 

In  general,  the  proposed  rule  would 
add  new  definitions  to  §  210.3  to  clarify 
existing  terms  in  the  CGMP  regulations 
and  to  reflect  proposed  changes  to  the 
CGMP  regulations  for  finished 
pharmaceuticals.  This  proposal  would 
also  revise  the  CGMP  regulations  for 
finished  pharmaceuticals  in  part  211  to 
incorporate  validation,  test,  and 
documentation  procedures  necessary  to 
protect  the  integrity  of  the  drug 
manufacturing  process.  Specific 
provisions  are  described  in  more  detail 
below. 

A.  Section  210.3— Definitions 

Current  §  210.3(b)  defines  various 
terins  that  are  used  in  the  CGMP 
regulations  in  parts  210  to  226. 

This  proposed  rule  would  amend 
§  210.3(b)  to  include  new  definitions  to 
clarify  existing  terminology  and  to 
define  new  terms  introduced  in  other 


provisions  of  this  proposal.  Under 
proposed  §  210.3(b)(23),  "validation 
protocol"  would  mean  a  vmtten  plan 
describing  the  process  to  be  validated, 
including  production  equipment  and 
how  validation  mil  be  conducted.  Such 
a  plan  would  address  obfective  test 
parameters,  product  and  process 
characteristics,  predetermined 
specifications,  and  factors  which  will 
deteimine  acceptable  results. 

Proposed  §  210.3(b)(24)  would  define 
"prtx:ess  validation"  as  establishing, 
through  documented  evidence,  a  high 
degree  of  assurance  that  a  specific 
process  will  consistently  produce  a 
product  that  meets  its  predetermined 
specifications  and  quality 
characteristics. 

This  proposal  would  define  "methods 
validation"  in  §  210.3(b)(25)  as 
establishing,  through  documented 
evidence,  a  high  degree  of  assiuance 
that  an  analytical  method  will 
consistently  yield  results  that  accurately 
reflect  the  qiiJality  characteristics  of  the 
product  tested. 

Proposed  §  210.3(b)(26)  would  define 
"equipment  sixitability"  as  the 
established  capacity  of  process 
equipment  and  ancillary  systems  to 
operate  consistently  within  established 
limits  and  tolerances. 

Under  proposed  §  210.3(b)(27), 
"process  suitability"  would  mean  the 
established  capacity  of  the 
manufacttuing  process  to  produce 
effective  and  reproducible  results 

consistently- 
Proposed  §  210.3(b)(28]  would  define 
"out-of-specification"  as  an 
examination,  measurement,  or  test 
result  that  does  not  comply  with 
preestablished  criteria.  This  definition 
would  be  consistent  with  §  211.160(b), 
which  requires  laboratory  controls  for 
finished  pharmaceuticals  to  include  the 
establishinent  of  scientifically  sound 
and  applicable  specifications,  standards, 
sampling  plans,  and  test  procedures 
designed  to  ensure  that  components, 
drug  product  containers,  closures,  in- 
process  materials,  labeling,  and  driig 
products  conform  to  appropriate 
standards  of  identity,  strength,  quality, 
and  purity. 

Proposed  §210.3(b)(29)  would  define 
"reprocessing"  as  a  system  of  reworking 
batches  that  do  not  conform  to 
standards  or  specifications,  including 
"the  steps  taken  to  ensure  that  the 
reprocessed  batches  will  conform  to  all 
established  standards,  specifications, 
and  characteristics."  Under  the 
proposal,  "reprocessing"  would  include 
a  step  or  steps  in  the  manufacturing 
process  that  are  out  of  the  normal 
processing  sequence  or  that  are  not 
specifically  provided  for  in  the  process. 


Under  proposed  §  210.3(b)(30). 
"manufacturing  process"  would  mean 
all  manufacturing  and  storage  steps  in 
the  creation  of  the  finished  product 
bom  the  weighing  of  components 
through  the  storing,  packaging,  and 
labeling  of  the  finisbMsd  product, 
including,  but  not  limited  to,  the 
following:  Mixing,  granulating,  milling, 
moldii^  formulating,  lyophilizing, 
tableting,  encapstilating.  coating, 
sterilizing,  and  filling. 

B.  Section  21U2^ResponsibiJities  of 
Quality  Control  Unit 

Current  §  211.22  describes  a  quality 
control  unit's  responsibilities.  These 
responsibilities  include  "the 
responsibility  and  authority  to  approve 
or  reject  all  components,  drug  product 
containers,  closures,  in-process 
materials,  packaging  material,  labeling, 
and  drug  products"  as  well  as  the 
authority  to  review  production  records 
to  determine  whether  errors  have 
occurred.  If  errors  have  occurred. 
§  211.22  also  gives  quafity  control  units 
the  authority  to  determine  whether  a 
firm  has  fully  investigated  the  error. 

Tlie  agency  understands  that  some 
manufacturers  would  prefer  that  the 
term  "quality  control"  be  replaced  with 
"quahty  assurance."  that  the  functions 
of  quality  control  and  quality  assurance 
be  somehow  differentiated,  or  that  a 
number  of  other  terms  be  incorporated 
into  the  regulation  to  reflect  the 
distribution  of  quality  oversight 
responsibiUties  in  various 
manufacturing  settings. 

FDA  does  not  believe  that  such 
changes  in  terminology  would  be  useful. 
The  difference  between  "quaUty 
assurance"  and  "quafity  control"  is 
recognized  to  be  operational.  The 
quality  control  unit  is  usually 
responsible  for  performing  the  testing  to 
assure  that  proper  specifications  and 
limits  are  adhered  to,  while  the  quality 
assurance  unit  is  responsible  for 
auditing  methods,  results,  systems,  and 
processes,  and  for  performing  trend 
analyses.  The  functions  described  in  the 
proposed  rule  as  the  responsibility  of 
the  quality  control  unit  are  designed  to 
be  implemented  by  all  manufacturers,  • 
regardless  of  size  or  organizational 
structure.  However,  such  procedures 
can  easily  be  accommodated  under 
organizational  structures  which  utilize 
quality  assurance  and  quality  control 
departments.  The  agency  stated  in  the 
preamble  to  the  1978  CGMP  regulation 
and  reiterates  here,  that  the  term  quality- 
control  "unit"  is  used  in  the  regulations 
"because  it  is  a  term  broadly  applicable 
to  any  group  within  a  manufacturing 
establishment  charged  with  the 
responsibility  of  quality  control.  The 
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Commissioner  is  not  concerned  about 
the  name  given  by  a  firm  to  its  own  unit 
that  is  responsible  for  quality  control 
functions"  (43  FR  45014  at  45032). 

Proposed  211.22(a}  would  require  that 
firms  be  accountable  with  respect  to 
validation  provisions  and  would  give 
quality  control  units  the  additional 
responsibility  of  reviewing  and 
approving  validation  protocols  to  assess 
their  adequacy.  Quality  control  units 
would  also  be  responsible  for  reviewing 
product,  process,  equipment,  or  other 
changes  to  determine  if  and  when 
revalidation  is  warranted.  This  change 
is  intended  to  make  the  quality  control 
unit  responsible  for  keeping  validation 
current  and  is  a  logical  extension  of  the 
quality  control  unit's  role  in  ensuring 
product  quality.  The  agency  beUeves 
that,  by  making  clear  such 
accountability,  compliance  with  the 
validation  provisions  will  be  more 
consistent  and  reliable. 

C.  Section  211.66— Automatic. 
Mechanical,  and  Electronic  Equipment 

Current  §21 1.68(b)  requires 
appropriate  controls  over  computer  or 
related  systems  to  ensure  that  only 
authorized  personnel  make  changes  in 
master  production  and  control  records 
or  other  records.  The  current  regulation 
also  requires  that  "A  backup  file  of  data 
entered  into  the  computer  or  related 
system  shall  be  maintained  except 
where  certain  data,  such  as  calculations 
performed  in  connection  with 
laboratory  analysis,  are  eliminated  by 
computerization  or  other  automated 
processes."  If  computerization  or  other 
automated  process  has  eliminated  such 
calculations,  "a  written  record  of  the 
program  shall  be  maintained  along  with 
appropriate  validation  data  " 

Proposed  §  211.68(b)  would  replace 
the  phrase  "appropriate  validation  data" 
with  "data  establishing  proper 
performance."  This  change  is  intended 
to  emphasize  that  the  manufacturer 
must  actually  establish  proper 
performance. 

D.  Section  211.82 — Receipt  and  Storage 
of  Untested  Components,  Drug  Product 
Containers,  and  Closures 

Section  211.82  governs  the  receipt 
and  storage  of  untested  components, 
drug  product  containers,  and  closures 
Section  211 .82(b)  currently  states,  in 
part,  that,  "Components,  drug  product 
containers,  and  closures  shall  be  stored 
under  quarantine  until  they  have  been 
tested  or  examined,  as  appropriate,  and 
released  "  This  provision  is  designed  to 
prevent  the  premature  release  of 
untested  components,  containers,  and 
closures  that  might  be  unsuitable  for  use 
m  the  manufacturing  process. 


The  proposal  would  remove  the 
words,  "as  appropriate,"  to  eliminate 
any  ambiguity  in  the  existing  regulation. 
Although  testing  or  examination  may 
vary  with  the  particular  component, 
drug  product  container,  or  closure,  the 
revision  would  also  emphasize  that  it  is, 
in  fact,  accepted  industry  practice  to 
conduct  some  testing  or  examination 
before  the  components,  drug  product 
containers,  or  closures  are  released  from 
quarantine. 

E.  Section  211.84— Testing  and 
Approval  or  Rejection  of  Components, 
Drug  Product  Containers,  and  Closures 

Section  211.84  pertains  to  the  testing 
and  approval  or  rejection  of 
components,  drug  product  containers, 
and  closures.  Under  current 
§  211.84(c)(1),  containers  of  components 
"shall  be  cleaned  where  necessary,  by 
appropriate  means." 

This  proposed  rule  would  replace  the 
phrases  "where  necessary"  and  "by 
appropriate  means"  with  "in  a  manner 
to  prevent  introduction  of  contaminants 
into  the  raw  material."  This  change  will 
clarify  that  the  act  of  cleaning 
component  containers  is  done  for  a 
particular  purpose,  to  prevent  the 
introduction  of  contaminants,  and  that 
purpose  must,  in  all  cases,  be  achieved. 

FDA  proposes  to  correct  a 
typographical  error  in  the  text  of 
§  21 1.84(c)(5)  which  requires  that 
sample  containers  be  identified  so  that, 
among  other  things,  the  date  on  which 
the  sample  was  taken  can  be 
determined.  The  current  regulation 
erroneously  states  "the  data  on  which 
the  sample  was  taken."  FDA  proposes  to 
correct  this  by  changing  "data"  to 
"date."  Additionally,  proposed 
§  211.84(d)(3)  would  make  two  editorial 
changes  by  replacing  the  word 
"conformance"  with  "conformity"  and 
"procedure"  with  "sf>ecifications." 

F.  Section  211.101— Charge-In  of 
Components 

Current  §211.101  requires  written 
production  and  control  procedures  to 
assure  that  drug  products  have  the 
identity,  strength,  quality,  and  purity 
they  purport  or  are  represented  to 
possess.  Section  211.101(c)  requires  that 
weighing,  measuring,  or  subdividing 
operations  be  adequately  supervised 
and  that  each  container  of  component 
dispensed  to  manufacturing  be 
examined  by  a  second  person  to  ensure 
that:  (1)  The  component  was  released  by 
the  quality  control  unit;  (2)  the  weight 
or  measure,  as  stated  in  batch 
production  records,  is  correct:  and  (3) 
the  containers  are  properly  identified. 

The  proposed  rule  would  add  a  fourth 
requirement  {§  211. 101  (c)(4))  that  drug 


ingredients  conform  to  the  quality 
specifications  for  the  intended  drug 
product.  Active  and  inactive  ingredients 
come  in  varying  grades  and  may  not  be 
interchangeable.  This  proposal  would 
require  examination  of  the  component 
by  competent  and  responsible 
individuals  to  ensure  that  the  correct 
material  is  used.  This  provision  would 
provide  additional  assurance  that  the 
raw  materials  used  are  appropriate  for 
the  intended  batch,  but  is  not  intended 
to  require  testing  in  addition  to  that 
required  under  subpart  E  of  part  211. 

G.  Section  211.103— Calculation  of 
Yield 

Section  211.100  currently  requires 
maintmance  of  written  procedures  for 
production  and  process  controls  to 
ensure  that  drug  products  have  the 
identity,  strength,  quality,  and  purity 
they  purport  or  are  represented  to 
possess.  Section  211.103  currently 
requires  that  actual  yields  and 
percentages  of  theoretical  yield  be 
determined  at  the  conclusion  of 
appropriate  phases  of  manufacturing, 
processing,  packaging,  or  holding  of  the 
drug  product.  These  calculations  are 
performed  by  one  person  and 
independently  verified  by  a  second 
person.  Section  211.182  currently 
requires  any  unexplained  discrepancy 
(including  a  percentage  of  theoretical 
yield  exceeding  the  maximum  or 
minimum  percentages  established  in 
master  production  and  control  records) 
to  be  thoroughly  investigated. 

This  proposed  rule  would  amend 
§  211.103  to  make  clear  that  there  must 
be  a  written  production  and  control 
procedure  that  will  require  an 
investigation  of  any  significant 
unexplained  discrepancies  between 
actual  yields  and  percentages  of 
theoretical  yield  of  the  drug  product. 
This  provision  would  help  ensure  that 
the  source  of  any  potential  problem  is 
quickly  and  accurately  identified  and 
addressed. 

H.  Section  211.11 0 — Sampling  and 
Testing  of  In-Process  Materials  and  Drug 
Products 

Current  §211.110  establishes  several 
requirements  for  the  sampling  and 
testing  of  in-process  materials  and  drug 
products.  For  example,  §  211.110(a) 
requires  written  procedures  for  in- 
process  controls  and  tests  or 
examinations  to  be  conducted  on 
appropriate  samples  of  in-process 
materials  of  each  batch,  whereas 
§  211.110(b)  states  that  valid  in-process 
specifications  shall  be  consistent  with 
drug  product  final  specifications  and 
shall  be  derived  from  previous 
acceptable  process  average  and  process 
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variability  estimates  where  possible  and 
determined  by  the  application  of 
suitable  statistical  procedures.  The 
regxilation  is  designed  to  protect  the 
integrity  of  the  manufacturing  process 
and  thus  the  safety  and  efficacy  of  the 
drug  product. 

Sampling  and  testing  techniques, 
however,  are  valid  only  insofar  as  they 
provide  a  realistic  representation  of  the 
material  being  sampled  or  tested.  Blend 
testing  is  important  because  it  increases 
the  likelihood  of  quickly  detecting 
uniformity  problems  that  may  produce 
inferior  batches.  A  large  sample  can 
mask  diffarences  that  may  be  significant 
in  individual  dosage  units.  Therefore, 
sample  size  must  approximate  dosage 
size  to  provide  an  acciuate 
representation  of  blend  uniformity.  This 
proposal  would  create  new  §  211.110(d) 
to  help  ensure  adequate  testing.  (The 
current  paragraph  (d)  would  be 
redesignated  as  paragraph  (e).)  Proposed 
§  211.110(d)  would  also  require  that 
sampling  be  demonstrated  through 
vahdation  to  be  representative  of  all 
portions  of  the  blend. 

This  proposal  would  also  require  in 
new  §  211.110(f)  that  validation  of 
manufacturing  processes  be  conducted 
in  accordance  with  process  vahdation 
requirements  in  proposed  §  211.220. 
Vahdation  of  these  processes  is 
intended,  among  other  things,  to  ensure 
that  the  sample  is  representative  of  all 
portions  of  the  blend.  For  example, 
firms  sampling  from  dnmis  containing 
the  finished  blend  must  demonstrate 
that  their  sampling  technique  produces 
samples  representative  of  the  entire 
batch. 

/.  Section  211.11 1 — Time  Limitations  on 
Production 

To  assure  the  quality  of  the  drug 
product,  §  211.111  currently  requires, 
when  appropriate,  time  limits  for  the 
completion  of  each  phase  of  production. 

This  proposed  rule  would  revise 
§211.111  to  require  for  time-sensitive 
procedures  that  manufacturers  establish 
and  vaUdate  maximum  time  for 
completion  of  such  procedures  as  part 
of  the  validation  required  under 
§  211.220.  FDA  expects  that  the 
validation  of  time-sensitive  pr(K:edures 
will  be  part  of  process  validation. 

/.  Section  211.11 3— Control  of 
Microbiological  Contamination 

Section  2 11.1 13(b)  requires  the 
establishment  of,  and  adherence  to, 
written  procedures  designed  to  prevent 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile.  The 
provision  also  requires  that  such 
procedures  include  "vahdation  of  any 
sterilization  process." 


This  proposed  rule  would  amend 
§  211.113(b)  to  refer  to  validation  of 
"any  sterilization  or  aseptic  process." 
This  change  is  intended  to  reflect  the 
fact  that  whether  pharmaceutical  firms 
use  aseptic  processing  techniques  or 
whether  they  use  terminal  sterilization, 
either  technique  must  be  validated. 

K.  Section  211.160— General 
Requirements 

Cuixently.  §  211.160(b)  requires  that 
laboratory  controls  include  the 
establishment  of  scientifically  sound 
and  appropriate  specifications, 
standards,  sampling  plans,  and  test 
procedures  designed  to  ensure  that 
components,  drug  product  containers, 
closures,  in-process  materials,  labeling, 
and  drug  products  conform  to 
appropriate  standards  of  identity, 
strength,  quality,  and  purity. 

This  proposal  would  specify  a 
requirement  for  the  estabhshment  of 
scientifically  sound  resampling, 
retesting,  and  data  interpretation 
procedures. 

Currently  under  §  211.160(b)(1), 
laboratory  controls  shall  include  a 
determination  of  conformance  to 
appropriate  written  specifications  for 
the  acceptance  of  each  lot  within  each 
shipment  of  components,  drug  product 
containers,  closures,  and  labeling  used 
in  the  manufacture,  processing,  packing, 
or  holding  of  drug  products. 

This  proposal  would  make  editorial 
changes,  replacing  "conformance"  with 
"conformity"  and  "appropriate"  with 
"apphcable." 

L.  Section  211.165 — Testing  and  Release 
for  Distribution 

Section  211.165(e)  requires  that  the 
accuracy,  sensitivity,  specificity,  and 
reproducibility  of  test  methods  used  by 
a  firm  be  established  and  documented. 
Because  other  revisions  in  this  proposal 
would  clarify  and  set  forth  this 
requirement,  the  proposal  would 
remove  §  211.165(e)  and  redesignate 
paragraph  (f)  as  paragraph  (e). 

M.  Section  211.166— Stability  Testing 

Currently,  §  211.166  requires  a  written 
stability  testing  program  and  provides 
the  elements  of  such  a  program.  The 
current  provision  requires  that  an 
adequate  number  of  batches  be  tested  to 
determine  an  appropriate  expiration 
date.  This  proposal  would  redesignate 
current  §21 1.166(c)  and  (d)  as 
§  211.166(d)  and  (e).  and  add  new 
§  211.166(c)  to  require  placing  at  least 
one  additional  batch  into  the  stabiUty 
testing  program  each  year. 

For  some  time,  requirements  for  new 
drug  and  abbreviated  new  drug 
applications  and  biological  products 


applications  have  included  as  a 
conditicm  for  approval  a  commitment  to 
place  the  initial  three  productioa 
batches  and  at  least  one  additional  batch 
annually  into  the  stability  testing 
program.  It  is  necessary  to  place  the 
three  initial  batches  in  the  stability 
testing  program  to  account  for  batch 
variability  and  to  confirm  the  previously 
established  expiration  date. 

There  are,  however,  variaticms  in  the 
production  process  during  the  Ufetime 
of  a  drug  product  such  as  changes  in 
personnel,  raw  materials  and  suppUers. 
manufacturing  envircnunent.  and 
equipment.  Because  a  dosage  form  is 
typically  a  complex  unit,  such  changes 
may  have  an  impact  on  drug  product 
StabiUty.  Because  of  this,  the  agency 
beUeves  it  is  imperative  that  ongoing 
production  be  periodically  monitored  to 
ensure  the  stability  of  the  product.  The 
agency  beUeves,  further,  that  the 
necessity  for  continued  stabiUty  testing 
is  recognized  by  the  industry  and  is  now 
standard  industry  practice.  The  agency 
invites  conunents  on  this  proposed 
provision. 

N.  Section  211.180— General 
Requirements 

Section  211.180(a)  requires  the 
retention  of  production,  control,  or 
distributicHi  records  spedficaUy 
associated  with  a  batdi  of  a  drug 
product,  for  at  least  1  year  after  the 
expiration  date  of  the  batch.  FDA 
believes  that  vaUdation  records, 
including  the  vaUdation  protocol, 
production  and  control  records,  data, 
and  the  study  report,  should  not  be 
discarded  after  the  vaUdation  batches 
expire.  They  should  be  retained  for  as 
long  as  the  vaUdated  process  is  used 
and  as  long  as  any  batdies  made  by  the 
validated  process  may  be  available  to 
consumers.  The  prof>osal  would 
therefore  amend  this  section  to  add  a 
requirement  that  the  vaUdation  records 
required  by  proposed  new  §211.220 
also  be  retained  for  at  least  1  year  after 
the  expiration  date  of  all  batches 
associated  with  that  vaUdated  process. 

O.  Section  211.192— Production  Record 
Review 

FDA's  experience  has  revealed  a 
variety  of  written  and  unwritten 
practices  and  procedures  under  which 
firms  have  disregarded  out-of- 
specification  laboratory  results,  after 
minimal  retesting.  resampling, 
inappropriate  averaging  of  results,  or 
inappropriate  outUer  testing.  Some 
firms  then  proceeded  to  release  a 
product  without  a  thorough 
investigation  or  an  adequate 
justification  for  disregarding  an  out-of- 
specification  result. 
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Out-of-specification  results  can  be 
caused  bv  laboratory  error,  nonprocess 
or  operator  error,  or  by  process-related 
error.  The  agency  recognizes  that 
laboratory  errors  occur  and  that  a 
thorough  investigation,  supported  by 
evidence  and  documentation,  may.  for 
instance,  indicate  an  out-of- 
specification  result  caused  by  laboratory 
personnel  errors  or  equipment  failures. 
However,  unless  and  until  an 
investigation  Indicates  that  this  is  the 
case  and  the  investigation  is  completed 
and  documented.  FDA  believes  that  the 
out-of-specification  result  should  not  be 
discarded  or  disregarded.  Moreover. 
FDA  emphasizes  that,  although  retesting 
may  be  an  appropriate  part  ofan 
investigation,  an  investigation 
consisting  solely  of  repeated  retesting  is 
clearly  inadequate.  If  quality  is  not  built 
into  a  drug  product,  retesting  cannot 
make  it  conform  to  specifications. 
FDA  recognizes  the  distinction 
between  the  limited  investigation  that 
may  be  necessary  to  identify  a 
laboratory  error  and  the  more  extensive 
investigation  and  testing  necessary 
when  out-of-specification  results  may  be 
attributed  to  another  cause.  The  agency 
also  recognizes  that  the  industry  may 
impose  additional  criteria  beyond  those 
required  to  ensure  identity,  strength, 
quality,  and  purity  under  CGMP 
regulations  or  as  required  by  a  drug 
application.  The  agency  encourages 
such  internal  controls.  Under  such 
circumstances,  a  manufacturer  could 
have  test  results  that  violate  internal 
standards  although  they  would  not  be 
out-of-specification,  as  defined  in  these 
regulations. 

FDA  believes,  however,  that  CGMP 
requires  written  procedures  to  be  in 
place  to  determine  the  cause  of  any 
apparent  failure,  discrepancy,  or  out-of- 
specification  result.  If  the  out-of- 
specification  result  cannot  be  clearly 
attributed  to  laboratory  error,  then  the 
quality  control  unit  should  ensure  that 
a  thorough  investigation  is  conducted 
and  supported  by  a  written  record. 
Certain  elements  and  procedures  are 
crucial  to  a  systematic  and  orderly 
investigation.  Consequently,  this 
proposed  rule  would  revise  the  section 
heading  of  §  211.192  to  read 
"Production,  control,  and  laboratory 
record  review  and  investigation  of 
discrepancies."  and  would  amend 
§211  192(b)  to  require  written 
procedures  including  the  following:  (1) 
Procedures  for  attempting  to  identify  the 
cause  of  the  failure  or  discrepancy;  (2) 
criteria  for  determining  whether  out-of- 
specification  results  were  cause*!  by 
sampling  or  laboratory  error;  (3) 
scientifically  sound  procedures  and 
criteria  for  the  exclusion  of  any  test  data 


found  to  be  invalid  due  to  laboratory  or 
sampling  error.  (4)  scientifically  sound 
procedures  and  criteria  for  additional 
sampling  and  testing,  if  necessary, 
during  the  investigation:  (5)  procedures 
and  criteriaJor  extending  the 
investigation  to  other  batches  or  other 
products;  (6)  procedures  for  review  and 
evaluation  of  the  investigation, 
including  all  test  results,  by  the  quality 
control  unit,  to  ensure  a  thorough 
investigation:  and  (7)  criteria  for  final 
approval  or  rejection  of  the  batch 
involved,  and  for  taking  action  on  other 
batches  and  products  if  indicated  by  the 
investigation. 

The  number  of  retests  performed 
before  a  firm  concludes  that  an 
unexplained  out-of-spedficaUon 
laboratory  result  is  invalid,  or  that  a 
product  is  unacceptable,  is  a  matter  of 
scientific  judgment.  FDA  does  not 
intend  to  issue  regulations  on  specific 
retesting  procedures.  Rather,  the 
proposed  rule  would  require  each  firm 
to  have  written  investigation  and 
retesting  procedures,  applying 
scientifically  soimd  criteria,  that  limit 
the  amount  of  retesting  permitted  and 
indicate  the  point  at  which  testing  ends 
and  the  product  is  evaluated. 

Proposed  S  21 1.192(c)  would  require 
written  records  of  the  investigation  to  be 
made  and  shall  include:  (1)  The  reason 
for  the  investigation:  (2)  a  description  of 
the  investigation  made,  including  all 
laboratory  tests;  (3)  the  results  of  the 
investigation  including  all  laboratory 
test  results  involved  in  the 
investigation:  (4)  scientifically  sound 
and  appropriate  justification  for 
excluding  any  out-of-specification 
laboratory  result  found  to  be  invalid:  (5) 
if  laboratory  results  are  found  to  be 
invalid,  the  subsequent  laboratory 
resuhs  supporting  the  final 
determination  of  the  tested  item's 
conformity  to  appropriate  specifications 
for  acceptance;  (6)  the  conclusions  and 
subsequent  actions  concerning  all 
batches  and  products  that  may  have 
been  associated  with  the  failure  or 
discrepancy;  (7)  the  signature(s)  and 
date{s)  of  the  person(s)  responsible  for 
approving  the  record  of  the 
investigation;  and  (8)  the  signature(s) 
and  date(s)  of  the  f)€rson(s)  responsible 
for  the  final  decision  on  disposition  of 
the  batch,  and  on  other  batches  and 
products  involved.  The  agency 
specifically  invites  comments  on  these 
proposed  requirements. 

P  Section  211.220— Process  Validation, 
and  Section  211.222— Methods 
Validation 

FDA  proposes  to  add  new  subpart  L 
to  part  211  entitled  "VaUdation."  The 
new  subpart  would  consist  of  two 


regulations:  §  211.220  for  "process 
validation"  (establishing  through 
documented  evidence  a  high  degree  of 
assurance  that  a  specific  process  will 
consistently  produce  a  product  that 
meets  predetermined  specifications  and 
quality  characteristics),  and  §  211.222 
for  'methods  validation"  (establishing 
through  documented  evidence  a  high 
degree  of  assurance  that  an  analytical 
method  will  consistently  yield  results 
that  accurately  reflect  the  quality 
characteristics  of  the  material  tested). 

These  proposed  regulations  are 
intended  to  clarify  the  reqxiiiements  for 
validation  and  to  provide  the  basic 
elements  of  an  acceptable  validation 
procedure.  FDA  believes,  in  general, 
that  scientific  knowledge  and  industry 
experience  have  defined  the  basic 
elements  of  a  sound  validation  system. 
Validation  has  proven  to  be  an  effective 
technique  for  protecting  the  integrity  of 
the  dnig  manufacturing  process. 

Although  the  particmar  requirements 
of  process  validation  will  vary 
according  to  such  factors  as  the  nature 
of  the  drug  product  (e.g.,  sterile  versus 
nonsterile)  and  the  complexity  of  the 
process,  the  requirements  of  the 
proposed  subpart  are  generally 
applicable  to  all  drug  products  and 
provide  a  foundation  for  building  a 
comprehensive  approach  to  process 
validation. 

Proposed  §  211.220(a)  would  require 
validation  of  all  drug  manufacturing 
processes  including,  but  not  limited  to, 
computerized  systems  involved  in  the 
manufacturing  process.  Under  the 
proposal,  the  manufacturing  process 
would  include  all  manufacturing  steps 
in  the  creation  of  the  finished  product, 
including,  but  not  limited  to.  cleaning, 
weighing,  measuring,  mixing,  blending, 
compressing,  filling,  packaging,  and 
labeling.  Time-sensitive  steps  in  the 
manufacturing  process  would  be 
validated.  Sudi  validation  ensures  that 
the  impact  of  any  interruption  in  the 
manufacturing  process  on  drug  product 
safety  and  efficacy  is  fully  understood 
by  the  manufacturer. 

Proposed  §  211.220(b)  would  establish 
requirements  for  a  validation  protocol. 
The  validation  protocol  is  the  blueprint 
of  the  validation  process  for  a  particular 
drug  product.  The  protocol  would 
specify  a  sufficient  number  of  replicate 
process  runs  to  demonstrate 
reproducibility  and  provide  an  accurate 
measure  of  variability  among  successive 
runs.  Validation  documentation  would 
include  evidence  of  the  suitability  of 
materials  and  the  proper  performance 
and  reliability  of  the  equipment  and 
systems  used  to  manufacture  a  drug 
product.  The  execution  of  the  protocol 
and  the  test  results  would  be 
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docimiented  and  the  manufacturer 
would  be  required  to  retain  such 
documentation 

Proposed  §  211.220  would  require 
that  equipment  and  processes  be 
designed  and  selected  to  be  consistently 
capable  of  achieving  product 
specifications.  Determining  equipment 
suitability  would  include  testing  to 
verify  whether  the  equipment  is  capable 
of  performing  adequately  within  the 
operating  limits  of  the  process.  A 
determination  of  process  suitability 
would  include  rigorous  testing  and 
documentation  to  demonstrate  that  the 
process  is  both  effective  and 
reproducible.  A  manufacturer  should 
test  those  parts  of  the  process  that  may 
affect  product  quality  or  may  cause 
variability. 

Proposed  §  211.220(d)  would  require 
a  quality  assurance  system  to  implement 
revalidation  procedures  whenever  there 
are  changes,  including  reprocessing, 
that  could  affect  product  effectiveness 
or  product  characteristics,  or  whenever 
changes  are  observed  in  product 
characteristics. 

Proposed  §  211.222.  "methods 
validation."  would  require  the 
manufacturer  to  establish  and  docimient 
the  accuracy,  sensitivity,  specificity, 
reproducibility,  and  any  other  attribute 
necessary  to  validate  test  methods.  The 
validation  would  be  required  to  meet 
the  existing  requirements  for  laboratory 
records  provided  at  §  211.194(a)(2). 
These  requirements  include  a 
"statement  of  each  method  used  in  the 
testing  of  the  sample,"  indicating  the 
location  of  the  data  that  establish  that 
the  methods  used  in  testing  the  sample 
meet  proper  standards  of  accuracy  and 
reliability  as  applied  to  the  tested 
product.  The  proposed  provision  is 
designed  to  ensure  that  testing  methods 
used  are  relevant  to  product  quality  and 
the  integrity  of  the  manufacturing 
process.  FDA  invites  comments  on  this 
proposal,  especially  on  alternative 
means,  if  any,  of  assuring  the  reliability 
of  manufacturing  processes  and 
analytical  methods. 

Q.  Section  21 1 .240— Control  of 
Chemical  and  Physical  Contaminants 

FDA's  experience  indicates  that  the 
potential  dangers  of  contamination  are 
more  extensive  and  varied  than  once 
believed:  for  example,  high  potency 
drugs,  such  as  penicillin, 
cephalosporins,  and  cjlotoxic 
anticancer  agents,  may  pose  health  risks 
even  at  low  levels  of  exposure.  Cross- 
contamination  may  result  in  the 
adulteration  of  other  drugs,  and  even 


minimal  amounts  could  have  serious 
adverse  effects  on  persons  who  are 
allergic  to  the  contaminant.  Moreover, 
because  the  identity  or  even  the 
presence  of  the  contaminant  may  be 
unknown,  health  care  professionals 
providing  care  to  a  patient  suffering 
fi-om  such  an  adverse  effect  may  be 
unable  to  provide  appropriate  medical 
intervention. 

FDA  is  thus  proposing  to  add  new 
subpart  M.  which  would  be  directed  to 
the  control  of  chemical  and  physical 
contaminants.  The  new  subpart, 
consisting  of  proposed  §  211.240.  would 
require  firms  to  anticipate  and  prevent 
specific  contamination  problems, 
including,  but  not  Umited  to,  those 
presented  by  penicillin.  As  a  result, 
FDA  is  also  proposing  to  remove 
§§  211.42(d)  and  211.176  regarding 
separate  facilities  for  manufacturing 
penicillin  and  penicillin  contamination 
and  to  incorporate  their  requirements  in 
§211.240. 

Proposed  §  211.240(a)  would  require 
the  implementation  of  written 
procedures  designed  to  prevent 
objectionable  chemical  and  physical 
contamination,  including  cross- 
contamination.  Section  211.240(b) 
would  require  dedicated  production, 
which  may  include  facilities,  air 
handling,  or  process  equipment,  in 
those  circumstances  in  which 
contaminants  pose  a  special  danger  to 
human  or  animal  health.  Such 
contaminants  include,  but  are  not 
limited  to,  penicillin,  cephalosporins, 
cytotoxic  anti-cancer  agents,  and 
infectious  agents  (e.g. .  spore-bearing 
organisms  and  live  viruses).  Dedicated 
production  would  also  be  required 
under  proposed  §  21 1.240(b)  if  there  are 
no  reasonable  methods  for  the  cleaning 
and  removal  of  a  drug  substance  or 
compound  residues  from  buildings, 
facilities,  and  equipment. 

If  there  is  a  reasonable  possibiUty  that 
a  drug  has  been  exposed  to  cross- 
contamination,  proposed  §  211.240(c) 
would  require  that  the  product  be  tested 
for  the  potential  contaminant.  It  would 
also  require  the  establishment  of  limits 
for  potential  contaminants,  and  prohibit 
the  release  of  a  product  for  distribution 
if  these  limits  are  exceeded. 

The  proposed  contamination 
provisions  are  designed  to  accommodate 
technological  changes.  For  example, 
under  the  proposed  rule,  a  manufactiuer 
might  develop  a  drug  product  of  high 
therapeutic  potential  that  also  poses  a 
high  risk  of  contamination.  If  this 
hypothetical  drug  product 
contamination  posed  a  special  danger  to 


human  health,  dedicated  facilities 
would  be  required.  If,  however, 
experience  demonstrated  that  the  drug 
product  did  not  pose  such  a  risk,  or  if 
changes  in  manufacturing  technology 
greatly  reduced  the  risk,  dedicated 
facilities  might  no  longer  be  required. 

V.  Environinental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(aj(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Paperwork  Redaction  Act  of  1995 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  The  title,  description, 
and  respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
and  recordkeeping  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Current  Good  Manufacturing 
Practice;  Proposed  Amendment  of 
Certain  Requirements  for  Finished 
Pharmaceuticals. 

Description:  FDA  is  proposing  to 
amend  its  CGMP  regulations  to  establish 
procedures  and  specifications  for 
testing,  sampling,  and  other  quality 
control  activities;  to  establish  criteria  for 
initiating  and  performing  out-of- 
specification  investigations;  and  to 
control  chemical  ar.d  physical 
contaminants.  These  amendments 
would  clarify  certain  manufacturing, 
quality  control,  and  documentation 
requirements  and  ensure  that  the 
regulations  more  accurately  encompass 
CGMP.  In  addition,  the  agency  is 
updating  the  requirements  for  process 
and  methods  validation  to  incorporate 
guidance  pre\'iously  issued  to  industry 
and  to  reflect  cvurent  practice.  Tliese 
proposed  changes  are  intended  to 
enhance  the  integrity  of  the  drug 
manufacturing  process  and  the  safety  of 
drug  products.  The  total  recordkeeping 
requirements  are  estimated  at  89,884 
hours,  as  a  one-time  reporting  burden. 

Description  of  Respondents: 
Businesses  or  other  for  profit  and  small 
businesses  or  organiz;»tions. 
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Estimated  Reporting  Burden ' 


CFR  Section 

Number  ol  Re- 
spondents 

Responses  per  Re- 
spondent 

Total  Annual  Re- 
sponses 

Hours  Per  Re- 
sponse 

Total  Hours 

211.160(b)  and  (b)(1) 

211.192(a) 

211.192(b) 

211  240 

Total 

1.077 
4.184 
4.184 
2,205 

1 
1 

1 

1 

1 
1 
1 

1 

&2 
8.7 
9jS 
8.3 

8.871 
28.060 
40,156 
12.797 
89.884 

'  Because  some  ol  the  numbers  underlying  these  estimates  t«ve  been  rounded,  figures  in  this  tabte  are  approximate.  There  are  no  mainte- 
narve  and  operation  costs  nor  start  up  and  capital  costs.  The  chart  represents  a  one  time  burden. 


As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  FDA 
has  submitted  a  copy  of  this  proposed 
rule  to  0MB  for  its  review  of  these 
previously  approved  information 
collection  requirements.  The  ageiK:y 
solicits  comments  on  the  information 
collection  requirements  in  order  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burdep 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  (Drganizations  and 
individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  rm.  10235,  725  17th  St  NW., 
Washington,  DC:  2050J.  Attention.  Desk 
Officer  for  FDA. 

VII.  Analysis  of  Impacts 

FDA  has  examined  the  impads  of  the 
proposed  rule  under  Exucutive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub  L  '»6-l54)  Executive  Order  12866 
directs  Hgencies  to  assess  all  costs  and 
tienefits  of  available  regulatory 
alternatives  .md.  when  regulation  is 
necessarv.  to  s«lect  reguldtorv 
approaches  that  niaxiinii*!  n>;t  benefits 
(ini:luding  potential  tH.ononm.. 
«nvironnientdl.  public  he.rith  and  saf»'t>, 
and  other  udvanta^es;  distnbutivu 
inipact'i  and  equity)  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 


philosophy  and  principles  identified  in 
the  Executive  Order.  The  detailed  data 
for  the  cost  analysis  were  developed  by 
Eastern  Research  Group,  Inc..  under 
contract  to  FDA.  and  their  full  report  is 
on  file  at  the  Dockets  Management 
Branch  (address  above). 

The  proposed  changes  to  the  CGMP 
regulations  virill  affect  manufacturers  of 
finished  human  and  veterinary 
phermaceuticals,  including  medical 
gases,  and  repackers  and  relabelers  of 
drug  products.  The  majority  of  the 
proposed  changes  clarify  existing 
manufacturing,  quality  control,  and 
documentation  requirements  and 
represent  current  industry  practice  for 
the  majority  of  firms.  As  such,  they  will 
have  little  or  no  economic  impact  on  the 
majority  of  the  industry.  Some  firms  are 
not,  however,  operating  in  conformance 
with  CXIMP  and  the  estimates  represent 
the  agency's  best  assessment  of  the 
incremental  increase  in  costs  that  these 
firms  would  incur  in  implementing  full 
compliance  with  the  proposed  changes. 
The  total  cost  is  estimated  to  be  a  one- 
time expenditure  of  $2,900,000  (SO. 7 
million  annualized  over  5  years  at  a  7 
percent  discount  rate).  These  costs 
would  be  generated  by  proposed 
changes  that  would  require  some 
manufacturers  to  revise  existing,  or 
develop  new.  standard  operating 
procedures. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  on  small  entities. 
Because  this  regulation  will  not  impose 
significant  new  costs  on  a  large  number 
of  drug  manufacturing  operations,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  The  agency  estimates  that,  to 
comply  with  the  proposal, 
fstablishinenls  will  incur  additional 
annualized  costs  ranging  from 
apprnximhiely  $60  to  $450  for 
establishments  with  fewer  than  100 
employees  and  from  approximately 
$175  to  $600  for  establishments  with 
250  or  more  employees.  For  individual 


establishments,  the  impact  of  the 
proposal  will  depend  on  numerous 
factors,  such  as  the  type  of 
establishment,  the  level  of  current 
conformance  with  the  proposed 
changes,  and  the  nimiber  and  nature  of 
products  produced.  Provisions  of  this 
proposal  represent  the  most  cost- 
effective  option  evaluated.  Several  of 
the  rejected  alternatives  considered 
(such  as  revisions  to  §  211.84(d)(2)  and 
(d)(3))  would  have  increased  total  costs 
by  $14  to  $27  million. 

As  a  result  of  its  analysis.  FDA  has 
determined  that  the  proposed  revision 
to  the  CGMP  regtilations  for  human  and 
veterinary  phainiaceubcals  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  that  the 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required, 

Vm.  Effective  Date 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  efiective  90  days  after  the  date 
of  its  publication  in  the  Federal 
Regiater. 

DC.  Request  For  Conimenta 

Interested  persons  may,  on  or  before 
August  1, 1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.  m.  and  4  p.m.. 
Monday  through  Friday. 

X.  References 

The  following  references,  which  have 
been  consulted  in  the  drafting  of  this 
proposed  rule,  are  readily  and  publicly 
available  in  a  variety  of  locations.  They 
have  also  been  placed  on  display  in  the 
Dockets  Management  Branch  (address 
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above)  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1.  ]uran.  Quality  Control  Handbook,  4th 
ed.,  McGraw-Hill,  1988. 

2.  Pharmaceutical  Manu&cturers 
Association's  (now  known  as  Pharmaceutical 
Research  and  Manufacturers  of  America] 
Validation  Advisory  Committee,  "Process 
validation  concepts  for  drug  prcxiucts," 
Pharmaceutical  Technology,  September 
1985,  p.  82. 

Listed  Subjects 

21  CFR  Part  210 

Drugs.  Packaging  and  containers. 
21  CFR  Part  211 

Drugs,  Labeling,  Laboratories, 
Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 
requirements.  Warehouses. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Coimnissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  210  and  211  be  amended 
as  follows. 

PART  210— CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PROCESSING, 
PACKING,  OR  HOLDING  OF  DRUGS; 
GENERAL 

1.  The  authority  citation  for  21  CFR 
part  210  continues  to  read  as  follows: 

Authority:  Sees.  201,  501.  502,  505,  506, 
507.  512,  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351.  352. 
355.  356,  357,  360b,  371.  374). 

2.  Section  210.3  is  amended  by 
adding  new  paragraphs  (b)(23)  through 
(b)(30)  to  read  as  follows: 

S  21 0.3    Dennitlorts. 

***** 

(23)  Validation  protocol  means  a 
wTitten  plan  describing  the  pr(x;ess  to  be 
validated,  including  production 
equipment,  and  how  validation  will  be 
conducted,  including  objective  lest 
parameters,  product  and.'or  process 
characteristics,  predetermined 
specifications,  and  factors  which  will 
determine  acceptable  results. 

(24)  Process  validation  means 
establishing,  through  documented 
evidence,  a  high  degree  of  assurance 
that  a  specific  process  will  con^stentiy 
produce  a  product  that  meets  its 
predetermined  specifications  and 
quality  characteristics. 

(25)  Methods  validation  means 
establishing,  through  documented 
evidence,  a  high  degree  of  assurance 
that, an  analytical  method  will 
consistently  yield  results  that  accurately 


reflect  the  quality  characteristics  of  the 
product  tested. 

(26)  Equipment  suitability  is  the 
established  capacity  of  process 
equipment  and  ancillary  systems  to 
operate  consistently  within  established 
limits  and  tolerances. 

(27)  Process  suitability  is  the 
established  capacity  of  the 
manu£acttiring  process  to  produce 
effective  and  reproducible  results 
consistently, 

(28)  Out-of-specification  means  an 
examination,  measurement,  or  test 
result  that  does  not  comply  with 
preestablished  criteria,  as  required  by 
§  211.160(b)  of  this  chapter. 

(29)  Reprocessing  is  a  system  of 
reworking  batches  that  do  not  conform 
to  standards  or  specifications.  It 
includes  the  steps  taken  to  ensure  that 
the  reprocessed  batches  will  conform  to 
all  established  standards,  specifications, 
and  characteristics.  It  includes  a  step  or 
steps  in  the  manufacturing  process  that 
are  out  of  the  normal  processing 
sequence  or  that  are  not  specifically 
provided  for  in  the  process. 

(30)  Manufacturing  process  means 
manufactiuing  and  storage  steps  in  the 
creation  of  the  finished  product  irom 
the  weighing  of  components  through  the 
storing,  packaging,  and  labeling  of  the 
finished  product.  Such  steps  include, 
but  are  not  limited  to,  the  following: 
Mixing,  granulating,  milling,  molding, 
formulating,  lyophilizing,  tableting, 
encapsulating,  coating,  sterilizing,  and 
filling. 

PART  211— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

3.  The  authority  citation  for  21  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502.  5C5.  506. 
507,  512,  701.  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351.  352, 
355,  356,  357,  360b,  371,  374). 

4.  Section  211.22  is  amended  by 
adding  a  sentence  at  the  end  of 
•paragraph  (a)  to  read  as  follows: 

§  2 1 1 .22    Responsibilities  of  quality  control 
unit 

la)  *  *  *  The  quality  control  unit  shall 
be  responsible  for  the  review  and 
approval  of  validation  protocols  and  for 
the  review  of  changes  in  product, 
process,  equipment,  or  other  changes  to 
determine  if  and  when  revalidation  is 
warranted. 


§211.42    [Amended] 

.=).  Soction  211.42  Design  and 
construction  features  is  amended  by 
removing  paragraph  (d). 


6.  Section  211.68  is  amended  by 
revising  the  fifth  sentence  La  paragraph 
(b)  to  read  as  follows: 


§  21 1 JB9    Automitic,  mectMnlcal, 
electrofMC  SQuipnMfiL 


(b)  *  *  *  In  such  instances,  a  written 
record  of  the  program  shall  be 
maintained  along  with  data  establishing 
proper  performance.  *  *  * 

7.  Section  211.82  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  to  r^d  as  follows: 


f211J2    Receipt  and  storao*  of  I 
cowponenta,  <lrug  product  contrtnera,  and 


(b)  Components,  drug  product 
containers,  and  closures  shall  be  stored 
under  quarantine  until  they  have  been 
tested  or  examined  and  released.  "  *  * 

8.  Section  211.84  is  amended  by 
revising  paragraph  (c)(1).  by  removing 
in  paragraph  (c)(5)  the  word  "data"  and 
adding  in  its  place  the  word  "date",  and 
by  removing  in  the  first  sentence  of 
paragraph  (d)(3)  the  word 
"conformance"  and  adding  in  its  place 
the  word  "conformity"  and  removing 
the  word  "procedures"  and  adding  in  its 
place  the  word  "specifications"  to  reaa 
as  follows: 

§211.84    Testing  and  approval  or  reiwtion 
of  components,  drug  product  containers, 
andelosuraa. 

*  •        *        *        « 

(c)  *  •  • 

(1)  The  containers  of  components 
selected  shall  be  cleaned  in  a  manner  to 
prevent  introduction  of  contaminants 
into  the  raw  material. 

a  *  *  *  * 

9.  Section  211.101  is  amended  by 
revising  paragraph  (c)(3)  and  by  adciiug 
new  paragraph  {c)(4]  to  read  as  fcUows: 

§211.101    Charge-In  of  components. 

*  *        «        *        • 

(c)  *  •  ' 

(3)  The  containers  are  properly 
identified:  and 

[4]  The  components  conform  to  the 
quality  specifications  for  the  intended 
drug  product. 

*  «         •         *        tt 

10  Section  211  103   s  amended  by 
adding  <*  new  sentence  to  the  end  of  the 
paragraph  to  r^pd  a'-  follows 

§  21 1 . 1 03    Calculation  of  yield. 

*  *  *  There  shall  also  tie  a  written 
produrrtiou  and  rontrol  proctdurf  fur 
investigatine  any  riisi'repancies  in  vield 
outside  the  maximum  or  minimum 
percentages  estab.'ished  in  master 
production  aiiJ  '  onlrui  records 
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1  i   .M'Ctioo  21 1  ll'J  iS  mieniifO  hv 
rf.l«si,?nat:ng  parsgiapK  (ri)  us 
p.iTii^ruih  [e]  and  bv  aiiHinR  nr\^ 
paraj^rai^hs  (li)  and  (f)  'o  re'id  as  toUows: 

}  21 1  110    Sampling  and  testing  of  In- 
procass  matafta(s  and  drug  products. 

•  •         •         ■         • 

Id)  When  blend  uniformity  testing  is 
needed  to  detormiiie  blend 
homogeneity,  the  sample  siz«  in  both 
validation  and  ordinary  production 
batches  should  approximate  the  dosage 
size  .Sampling  shall  be  demonstrated 
through  validation  to  be  representative 
of  all  portions  of  the  blend. 

•  •         •         •         • 

(fl  Validation  of  manufacturing 
processes  reqmrtKl  by  this  section  shall 
be  conducted  in  accordance  with 
§211.220. 

12  Section  211. Ill  is  amended  by 
revising  the  first  sentence  to  read  as 
follows 

§211.111    Tlma  llmltatlona  on  production. 
When  appropriate,  the  manufacturer 
shall  establish  and  validate  maximum 
lime  limits  for  each  pha.se  of  production 
as  part  of  validation  procedures 
required  under  §211.220.  *  '  * 

13.  Section  211.113  is  amended  by 
revising  the  last  sentence  in  paragraph 
Cb)  to  read  as  follows: 

§211.113    Control  of  microbloioglcal 
contamination. 

•  •         •         •         • 

(b)*  *  '  Such  procedures  shall 
include  validation  of  any  sterilization  or 
aseptic  process 

14.  Section  211.160  is  amended  by 
revising  the  first  sentence  in  the 
introductory  text  of  paragraph  (b)  and 
the  first  sentence  in  paragraph  fb)(l)  to 
read  as  follows: 

§211.100    Qafwral  raqulramant*. 

•  •         •         •         • 

(b)  Laboratory  control  shall  include 
the  establishment  of  scientifically  sound 
and  applu-able  written  specifications, 
standards,  sampling  plans,  and  test 
proceilures  including  resampling, 
retesting.  and  data  interpretation 
procedures  designed  to  ensure  that 
components,  drug  pro<iut.t  containers, 
closures,  in-pr(x:ess  materials,  lalwling, 
and  drug  pro<iucts  conform  to 
appropnate  standards  of  identity, 
strent^th.  quality,  and  [juritv    *  *  * 

ID  Determination  of  confoniuty  to 
applicable  written  sp)«'cific:atu)ns  for  the 
acjeptance  of  each  lot  within  nai.h 
shipment  of  components,  drug  pro<lu(  t 
containers,  closures,  and  lahtiling  used 
in  the  manufacture,  protjessinn,  packing. 
or  holding  of  drug  prcxlucts   *  '  * 


§211.166    [Amandad] 

l.S  Section  211  11.5  Testing  and 
release  for  liistnbutinn  is  amended  by 
removink^  paragraph  ,p.]  and 
redesignating  paragraph  (f)  as  paragraph 

(e). 

16  Se<:tion  211  166  is  amended  by 

redesignating  paragraphs  (c)  and  (d)  as 

paragraphs  (d)  and  (e).  respectively,  and 

bv  adding  new  paragraph  (c)  to  read  as 

follows: 

§211.160    Stability  tasting. 

•         ft        *         •         * 

(c)  After  the  expiration  date  has  been 
determined,  there  shall  be  an  ongoing 
testing  program  for  each  drug  product  to 
ensure  product  stability.  At  least  one 
batch  of  each  drug  product  shall  be 
added  to  the  stability  program  annually. 


§211.176    [Ramovad] 

17.  Section  211.176  Penicillin 
contamination  is  removed. 

18.  Section  211.180  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§211.180    Qanaral  raqulramanta. 

(a)  Any  production,  control, 
validation,  or  distribution  record  that  is 
required  to  be  maintained  in 
compliance  with  this  p&rt  and  is 
specifically  associated  with  a  batch  of  a 
drug  product  shall  be  retained  for  at 
least  1  year  after  the  expiration  date  of 
the  last  batch  produced  with  that 
validated  process  or.  in  the  case  of 
certain  OTC  drug  products  lacking 
expiration  dating  because  they  meet  the 
criteria  for  exemption  under  §211.137, 
3  years  after  distribution  of  the  batch. 
•         •         •         •         * 

19  Section  211.192  IS  revised  to  read 
as  follows: 

§211.192    Production,  control,  and 
laboratory  record  review  and  Invastigstlon 
of  diacrapanclas. 

(a)  Written  procedures  shall  be 
established  and  followed  requiring  the 
review  and  approval  by  the  quality 
control  unit  of  all  drug  product 
production,  control,  and  laboratory 
records,  including  packaging  and 
labeling,  to  determine  compliance  with 
all  established  and  approved  written 
procedures  .ind  specifications  before  a 
batch  is  released  o.  distributed. 

(b)  Written  procedures  shall  be 
established  and  followed  requiring  the 
thorough  investigation  of  any 
uni'xplnmed  discrepancy  (including  a 
pen.entagc  of  theoretical  yield 
t;,xc.t^!(iing  the  maximum  or  minimnifl 
p'Tt  entages  (established  in  master 
production  and  control  records)  or  the 
[.iilure  of  a  batch  or  any  of  its 

f  oinponenls  or  in-process  materials  to 


meot  any  of  its  specifit'.ations  (including 
ar.y  out-of-spec'fication  lest  result), 
whether  or  not  the  batch  has  already 
IweTi  distributed.  The  investigation  shall 
extend  to  other  batches  of  the  same  drug 
product  and  other  drug  products  that 
may  have  been  associated  with  the 
specific  failure  or  discrepancy.  Such 
procedures  shall  include: 

(1)  Procedures  for  attempting  to 
identify  the  cause  of  the  failure  or 
discrepancy. 

(2)  Criteria  for  determining  whether 
out-of-sj)ecification  results  were  caused 
by  sampling  or  laboratory  error. 

(3)  Scientifically  sound  procedures 
and  criteria  for  the  exclusion  of  any  test 
data  found  to  be  invalid  due  to 
laboratory  or  sampling  error. 

(4)  Scientifically  sound  procedures 
and  criteria  for  additional  sampling  and 
testing,  if  necessary,  during  the 
investigation. 

(5)  Procedures  and  criteria  for 
extending  the  investigation  to  other 
batches  or  other  products. 

(6)  Procedures  for  review  and 
evaluation  of  the  investigation, 
including  all  test  results,  by  the  quality 
control  unit,  to  ensure  a  thorough 
investigation. 

(7)  Criteria  for  final  approval  or 
rejection  of  the  batch  involved,  and  for 
taking  action  on  other  batches  and 
products  if  indicated  by  the 
investigation. 

(c)  A  written  record  of  the 
investigation  shall  be  made  and.shall 
include: 

(1)  The  reason  for  the  investigation. 

(2)  A  description  of  the  investigation 
made,  including  all  laboratory  tests. 

(3)  The  results  of  the  investigation, 
including  all  laboratory  test  results 
involved  in  the  investigation. 

(4)  Scientifically  sound  and 
appropriate  justification  for  excluding 
any  out-of-specification  laboratory 
result  found  to  be  invalid. 

(5)  If  laboratory  results  are  found  to  be 
invalid,  the  subsequent  laboratory 
results  supporting  the  final 
determination  ol  the  tested  item's 
conformity  to  all  appropriate 
specifications  for  acceptance. 

(6)  The  conclusions  and  subsequent 
actions  concerning  all  batches  and 
products  that  may  have  been  associated 
with  the  failure  or  discrepancy. 

(7)  The  signature(s)  and  date(s)  of  the 
person(s)  responsible  for  approving  the 
record  of  the  investigation. 

(8)  The  signature(s)  and  date(s)  of  the 
person(s)  responsible  for  the  final 
decision  on  disposition  of  the  batch, 
and  on  other  batches  and  products 
involved 

20.  New  subpart  L,  consisting  of 
§§211  220  and  211.222.  is  added  to  read 
as  follows: 


Subpart  L— Validation 

Sec. 

21 1  220  Process  validation. 

211  222  Muthods  validation 

Subpart  L— Validation 
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§  2 1 1 .220    Process  validation . 

(a)  The  manufacturer  shall  validate  all 
drug  product  manufacturing  processes 
including,  but  not  limited  to, 
computerized  systenis  that  monitor  and' 
or  control  the  manufat  iuring  process 
The  manufacturing  process  includes  all 
mariufacturing  steps  in  the  creation  of 
the  finished  product  including,  tiu*  not 
limited  to,  the  following  procedures: 
Cleaning,  weighing,  measuring,  mixing, 
blending,  compressing,  filling, 
packaging,  and  labeling, 

fb)  Validation  protocols  it:at  identify- 
the  product  ana  product  specillcations 
and  specify  the  procedures  f.rd 
acceptance  criteria  for  the  tests  to  be 
conducted  and  the  data  to  be  collected 
during  process  validation  shall  l)e 
developed  and  approved.  The  protocol 
shall  specify  a  sufficient  number  of 
replicate  process  runs  to  demonstrate 
reproducibilitv  of  ti"ie  process  and 
provide  an  accurate  measure  cf 
variability  among  successive  runs. 
Validation  documentation  shall  include 
evidence  of  the  suitability  of  matenais 
and  the  performance  and  reliability  of 
equipment  and  systems.  The 
manufacturer  shall  document  execution 
of  tlie  protocol  and  test  results. 

(c)  ihe  manufacturer  shall  design  or 
select  equipment  and  processes  to 
ensure  that  product  specifications  are 


consistently  achieved.  The 
manufacturer's  determination  of 
equipment  suitability  shall  include 
testing  to  verify  that  the  equipment  is 
capable  of  operating  satisfactorily 
within  the  operating  limits  required  bv 
the  process.  Process  suitability  shall 
include  documented  rigorous  testing  to 
demonstrate  the  effectiveness  and 
reproducibility  of  the  process.  Parts  of 
the  process  that  may  cause  variability  or 
otherwise  affect  product  quality  shall  be 
tested 

Iq]  There  shall  be  a  qualit;,  assurance 
svsteiu  ill  place  which  requires 
.'•evalidation  whenever  there  are  changes 
in  packaging,  component 
characteristics,  formiilation,  equipment, 
or  processes,  including  reprocessing, 
that  could  affect  product  effectiveness 
or  product  characteristics,  and 
whenever  changes  are  observed  in 
product  charac-teristics. 

§  21 1 .222    Methods  validation. 

The  accuracy,  sensitivity,  specificitv. 
and  reproducibility  of  test  metriods  used 
by  a  manufacturer  shall  be  validated 
and  documented.  Such  validation  and 
documentation  shall  be  accomplished  in 
accordance  u ith  §  211.194(a)(2). 

21.  New  subpart  M.  consisting  of 
§  211.240,  IS  added  to  read  as  follows 


Subpart  M— Contsmination 

Sec. 

211  240Contro.  of  ■  hemical  and  phv,:t.al 
Lontamin?.r.*5 

Subpart  M— Contamination 

21 1 .240    Control  of  chemical  and  physical 
contaminants. 

(a)  The  ma;ii..;crtuicr  shall  irr,p;ement 
written  proceaures  resigned  to  prevent 
objectionable  chemical  and  phvsu  al 
contamination,  incl^iding  cross- 
contamination 

(b;  Dedicated  production,  whjch  mav 
include  iRcilities,  air  handiirg 
equipnient  and/or  process  equipn;e"t. 
shall  be  employed  where  contaminants, 
such  as  penicillin,  pose  a  speciai  danger 
to  human  or  animal  health  or  if  there  are 
no  reasonable  methods  for  the  r;e,i.Ting 
and  removai  of  drug  substances,  and  or 
component  residues  from  buildings, 
facilities,  and  equipment 

(cj  Ka  reasonable  possibihtv  exis'b 
that  0  drug  has  been  exposed  to  cosa- 
contaminalion.  the  manufacturer  sha!! 
tes'  the  product  f:T  tfie  presence  o'  the 
potential  contaminant.  The 
manufacturer  shall  establish  app.-r^pnate 
limits  for  such  potential  contamnan'.s. 
Products  that  exceed  the  estabhsned 
limits  shall  not  be  released  for 
distribution. 

Da'ed   March  :9.  1996. 

WiUiam  K.  Hubbard. 

Associate  ComwsnoneT  forPoUcv 
Coordmal.c-r- 
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REMINDERS 

The  rutes  and  proposed  rules 
in  this  let  were  editorially 
competed  as  an  ax)  to  Federal 
Register  users,  inclusion  or 
exclusion  from  this  list  has  no 
legal  Significarx:e. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Sheep  promotion,  research, 
and  consumer  information; 
published  5-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

PesttcKJes:  tolerances  in  food, 
animal  feeds,  and  raw 
agricuttural  commodities: 

Cyromazioe;  published  5-3- 
96 

Lactofen;  published  5-3-96 
Tefluthnn;  published  5-3-96 
Xanthan  gum-modified; 
published  5-3-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Federally  qualified  health 
center  servtces;  coverage 
and  payment 

requirements;  published  4- 
3-96 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Oregon  Caves  National 
Monument,  OR;  age 
restriction  elimination; 
putHished  4-3-96 

LABOR  DEPARTMENT 
Employment  Standards 
Administration 

Organization,  functions,  and 
auttvjnty  delegations: 
Administrative  Review 

Board,  establishment  arx] 

review  procedures; 

putdished  5-3-96 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Organization,  functions,  and 
authority  delegations: 
Administrative  Review 

Board;  estatilishment  ar<j 

review  procedures; 

published  5-3-96 

LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 

Organization,  furx;tions,  and 
authority  delegations: 


Administrative  Review 
Board;  establishment  and 
review  procedures; 
■    published  5-3-96 
LABOR  DEPARTMENT 
Organization,  functions,  arxJ 
autfwnty  delegations: 
Administrative  Re-ziew 
Board;  establishment  arxJ 
review  proce<^res: 
published  5-3-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Organization,  functions,  arxJ 
authonty  delegations: 
Administrative  Review 
Board;  establishment  and 
review  procedures; 
putilished  5-3-96 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Organization,  functions   and 
authority  delegations: 
Administrative  Review 
Board;  establishment  and 
review  procedures; 
published  5-3-96 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Unemployment 
Insurance  Act; 

Employers'  corrtrilxitions  arxJ 
contrtxition  reports; 
put}<ished  5-3-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  published  4-3-96 
Airworthiness  starxlards; 
Special  conditions- 
Israel  Aircraft  Industries; 
Model  Galaxy,  high- 
intensity  radiated  fields; 
putillshed  4-3-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Civil  rights: 
Federal  euxJ  federal-aid 
construction  contracts 
(includir>g  supportive 
services);  equal 
employment  opportunity; 
report  requirements; 
putJiished  4-3-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 
Light  trucks;  1998  model 
year;  putilished  4-3-96 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 
Tariffs  and  schedules: 


Payment  of  discounts  by 
motor  earners  of  property 
K)  nonpayer  of  freight 
charges,  proceeding 
terminated;  pubksfied  5-3- 
96 

TREASURY  DEPARTMENT 
Customs  Service 

Articles  corxlitiorwliy  tree. 
subject  to  reduced  rate, 
etc.: 

North  American  Free  Trade 
Agreement  (NAFTA); 
implementation;  published 
5-3-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Speamr>irTt  oil  produced  in  Far 
West;  comments  due  t)y  5- 
9-96:  published  4-9-96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  arWnal 
products: 
Bird  quarantine  facilities, 

privately  owr>ed; 

screer>ing;  comments  due 

by  5-10-96;  putjlished  3- 

12-96 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Federal  regulatory  review; 

comment  period  reopening; 

comments  due  by  5-10-96, 

published  3-11-96 
Meat  and  poultry  inspection: 

Sut)stances  su{tat)le  for  use 
m  meat  and  poultry 
products  preparation: 
approval  procedures, 
comments  due  by  5-6-96; 
published  3-6-96 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics 
Softwood  luml>sr  from 
Canada;  province  of 
manufacture  information 
collection  for  Customs 
entry  records;  comments 
due  by  5-6-96;  putjiished 
4-9-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arx3 
management 

Atlantic  surt  c4am  and  ocean 
q'jahog;  comments  due 


by  5-10-96:  pubhshed  5-2 

96 
Atlantc  swordfish: 

comments  due  by  5^96 

published  4-5-96 
Gulf  of  Mexco  and  South 

Atlantic  spmy  totjster 

comments  due  by  5-9-96; 

published  3-25-96 
Gull  of  Mexco  stone  crab 

commerrts  due  by  5-9-96 

published  3-25-96 
Northern  anchovy; 

comments  due  by  5-i0- 

96:  published  3-26-96 
Salmon  fisheries  off  coast  o' 

AlasJ<a;  commerrts  due  t» 

5-10-96;  published  3-26- 

96 
South  Atlantic  shnnp. 

comments  oue  by  5-9-96: 

published  3-19-96 

DEFENSE  DEPARTMENT 
Army  Department 

Military  traffic  management: 
Freight  traffic  movement  tjy 
air  fonnrarders;  comments 
due  t>y  5-6-96;  published 
4^-96 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education 

Elementary  and  Secondary 
Education  Act 
inplementafion:  comments 
due  by  5-10-96;  puWishea 
3-26-96 

ENERGY  DEPARTMENT 

National  Envirorvnenta)  Policy 
Act  implementsng 
procedures: 

Federal  regulatory  review- 
Heanng  and  comment 
period  reopening, 
comments  due  by  5-i0- 
96;  published  4-19-96 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewat>le  Energy  OfTice 

Energy  conservation 
Home  energ>'  ratir»g  system, 
voluntary  guidelines 
comments  due  by  5-9-96: 
putHished  4-9-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  uit'lities  (Federal 
Power  Act): 
Merger  policy,  inquiry: 

comments  due  bv  5-7-96 

putJiished  2-7-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Aif  qiiaiity  inplementation 
plans:  approval  and 
promulgatior,:  va'-ious 
States 

Arizona,  comments  6ue  Dy 
5-9-95,  putilisried  4-9-96 
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Aruona,  correction, 

comments  due  by  S-6  96, 

pub(ist>ec)  4^  96 
Califofnia.  comments  due  by 

5-9-96,  puW-shed  4-9-96 
Illinois:  comments  due  bv  5- 

9-96:  published  4  9-96 
Indiana,  comments  due  by 

5-9-96,  published  4  9-96 

Oklahoma,  comments  due 
by  5-9-96:  published  4  9- 
96 
Pennsylvania,  comments 
due  by  5-9-96,  published 
4-9-96 
Rhode  Island;  comments 
due  by  5-6-96,  published 
4-4-96 
Wisconsin:  comments  due 
by  5-6^96:  published  4-4 
96 
Hazardous  waste: 
Treatment,  storage,  and 
disposal  facilities — 
Tanks,  surlace 
impoundments,  and 
containers;  organic  air 
emission  starxlards.. 
comments  due  by  5-7 
96;  published  4-23-96 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
1,1,1 ,2-Tetraf1uoroethane; 
comments  due  by  5-10- 
96:  published  4-10-96 
2-BrorTX)-2-nitro-1,3- 
propanediol;  comments 
due  by  5-10-96;  published 
4-10-96 
Potassium  citrate,  comments 
due  by  5-10-96:  published 
4-10-96 
Tnphenyttin  hydroxide: 
comments  due  by  5-6-96; 
published  3-6-96 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Age  Discnmination  in 
Employment  Act: 
Apprentcesh'p  programs 
coverage:  comments  due 
by  5-8-96,  putjiished  4-8- 
96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure 
Television  broadcast  signals 
and  multichannel 
multipoint  distribution 
services,  preemption  of 
restrictions  on  over  the- air 
reception  devices, 
comments  due  by  5-6  96; 
published  4-18-96 
Radio  services,  special: 
Maritime  and  aviation 
services- 

Dorr^stic  ship  and  aircraft 
radio  stations,  operation 


wittxjut  individual 
licenses,  comments  due 
by  5-10-96:  published 
4-24-96 
Television  broadcasting 
Cat)le  Television  Consumer 

Protection  and 

Competition  Act  of  1992- 

Rate  regulation, 
comments  due  by  5-7- 
96,  published  3-8-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Contractor  conflict  of  interests, 
comments  due  by  5-10-96, 
published  3-11-96 

FEDERAL  TRADE 
COMMISSION 

Textile  Fiber  Products 
Identification  Act: 

Federal  regulatory  review; 
comments  due  by  5-10- 
96;  published  2-12-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  pnoducts: 
Feed  amd  drinking  water  of 
animals- 

FormakJehyde;  comments 
due  by  5-9-96; 
published  4-9-96 
Food  additives: 
Polymers- 
Poly  (oxy- 1,2- 
ethar>ediyloxycart»nyl- 
2,6- 

naphthalenediytearbonyl) 
:  comments  due  by  5-6- 
96;  putdished  4-4-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Car*  Financing 
Administration 

Medicaid: 
Personal  care  services 
coverage;  comments  due 
by  5-7-96.  published  3-8- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 

Vaccine  injury  compensation: 
Vaccine  injury  table  revision, 
comments  due  by  5-6-96; 
published  11-8-95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Federal  regulatory  review 
Recreation  managefr^nl; 

comment  request: 

comments  due  by  5-9-96; 

published  4  9-96 
Recreation  programs, 

comment  request. 

comments  due  by  5-9-96: 

published  1  '^-96 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  b»rd  hunting: 
Nontoxic  shot  approval 
procedures  for  shot  and 
shot  coatings;  test 
protocol;  comments  due 
by  5-10-96;  published  4- 
29-96 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  Continental  Shelf;  oil. 
gas,  and  sulphur  operations: 
Surety  bond  coverage  lor 
leases;  commerrts  due  by 
5-6-96;  published  3-6-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abarxlor>ed  rmne  land 
reclamatKxi  plan 
submissions: 

Montana;  comments  due  t>y 
5-10-96;  published  4-10- 
96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
SecuntJes: 
Disctosure  of  accounting 
policies  tor  derivative 
financial  instruments,  etc.; 
comments  due  t>y  5-&-96; 
published  1-8-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Quard 

Regattas  and  marine  parades: 
Natkxial  Sweepstakes 
Regatta  et  al.;  event 
notification;  Federal 
Register  publication 
requirenoent  eliminated; 
comments  due  by  5-6-96; 
published  3-22-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  5- 

6-96;  published  3-28-96 
Boeing;  comments  due  by 

5-6-96;  published  3-13-96 
Fokker;  comments  due  by 

5-6-96;  published  3-28-96 
McDonnell  Douglas; 
comments  due  tjy  5-6-96; 
published  3-12-96 
Airworthiness  standards: 
Special  condltions- 
McDonnelt  Douglas  model 
DC9-10,  -20,  -30.  -40. 
-50  airplanes; 
comments  due  by  5-6- 
96;  published  4-8-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Federal  regulatory  review: 


Rules  of  procedure  lor 
invoking  sanctions  under 
the  1966  Highway  Safety 
Act;  comments  due  tsy  5- 
6-96.  published  3-22-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Federal  regulatory  review: 
Rules  of  procedure  for 
ir>voking  sanctions  under 
the  1966  Highway  Safety 
Act;  comments  due  by  5- 
6-96;  pii)lished  3-22-96 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  and  procedure: 
Licensing  arxj  related 
services;  user  fees; 
conrvnents  due  by  5-6-96; 
published  4-5-96 

Rail  rate  reasonableness  arxJ 
exemptkxVrevocation 
proceedings;  expedited 
procedures;  comments  due 
by  5-6-96;  published  3-22- 
96 


LIST  OF  PUBLIC  LAWS 

This  is  a  list  of  publk:  bills 
from  the  104th  Congress 
whch  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Putslk:  Laws  Update  Service) 
on  202-623-6641 .  The  text  of 
laws  is  not  published  in  the 
Federal  Register  but  may  be 
ordered  in  indivkjual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-2470). 

H.R.  25S/P.L  104-135 

To  designate  the  Federal 
Justk:e  Buikjing  in  Miami, 
Florida,  as  the  "James 
Lawrence  King  Federal  Justice 
BuiWing".  (Apr.  30,  1996;  110 
Stat.  1322) 

H.R.  86WP.L  104-136 

To  designate  ttie  Federal 
bulkjing  and  United  States 
courtfxjuse  located  at  125 
Mart<et  Street  in  Youngstown, 
Ohio,  as  the  'Thomas  D. 
Lamtxos  Federal  Buiklingand 
United  States  Courthouse". 
(Apr.  30.  1996;  110  Stat. 
1323) 
H.R.  1804/P.L.  104-137 

To  designate  ttie  United 
States  Post  Otfice-Ctourthouse 
located  at  South  6th  and 
Rogers  Avenue,  Fort  Smith, 


Arkansas,  as  the  "Judge  Isaac 
C.  Parker  Federal  BuikJing". 
(Apr.  30.  1996,  110  Stat. 
1324) 

H.R.  2415/P.L.  104-138 
To  designate  the  United 
States  Customs  Administrative 
BuikJing  at  the  Ysleta/ 
Zaragosa  Port  o(  Entry  kx^ted 
at  797  South  Zaragosa  Road 
in  El  Paso,  Texas,  as  the 
"Timothy  C.  McCaghren 
Customs  Administrative 
BuiWing".  (Apr.  30,  1996;  110 
Stat.  1325) 

H.R.  2556/P.L.  104-139 

To  redesignate  the  Federal 
txjikUng  located  at  345 
MkidlefieM  Road  in  Mento 
Park,  California,  and  known  as 
the  Earth  Sciences  and 
Library  BuikAng,  as  the 
"Vincent  E.  McKelvey  Federal 
BmWing".  (Apr,  30,  1996;  110 
Stat  1326) 
Last  List  April  30,  1996 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1 .  The  regulator}'  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sessions] 

WHEN:  May  14,  1996  at  9:00  am 

May  21,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room.  800  North  Capitol  Street.  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 
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Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Southeast,  20124-20125 
Onions  (sweet)  grown  in  Washington  and  Oregon,  20121- 

20122 
Potatoes  (Irish)  grown  in — 

Washington,  20119-20121 
Spearmint  oil  produced  in  Far  West,  20122-20124 
PROPOSED  RULES 
Onions  grown  in — 

Idaho  et  al.,  20188-20189 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  20209-20210 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Food  and  Consumer  Service 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses;  permanent  private  quarantine  facilities,  20169- 

20190 
Shipping  containers  and  other  means  of  conveyance; 
inspection  requirements 
Hearings,  20190-20191 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Camp  Roberts  Army  National  Guard  Training  Site,  CA; 
combined-forces  training  activities,  etc.,  20245 

Assassination  Records  Review  Board 

NOTICES 

Formal  determinations  on  records  release,  20211-20213 
Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health — 

Education  programs.  20252-20257 
Sexually  transmitted  diseases  faculty  expansion  program. 
20257-20260 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 
Kennewick,  Washington,  Columbia  Unlimited 
Hydroplane  Races,  20132-20133 
PROPOSED  RULES 

Regattas  and  marine  parades: 
Swim  Buzzards  Bay  Day,  20196-20197 

Commerce  Department 

See  Foreign-Trade  Zones  Board 


/See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request  20213- 
20214 

Commodity  Futures  Trading  Commission 

RULES 

Practice  and  procedure: 

Ethics  training  for  registrants,  20127-20132 
NOTICES 
Contract  market  prop>osals: 

MidAmerica  Commodity  Exchange — 
Mexican  peso,  20244-20245 

Comptroller  of  the  Currency 

RULES 

Practice  and  procedure: 

Uniform  and  local  rules,  20330-20338 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Meetings: 
Committee  of  Nine;  cancellation.  20210 

Copyright  Office,  Lit}rary  of  Congress 

PROPOSED  RULES 

Cable  compulsory  license: 
Open  video  systems  of  telephone  companies;  eligibility. 
20197-20199 

Defense  Department 

See  Army  Department 
See  Navy  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Orpharm  Inc..  20275 
Penick  Corp..  20275 

Research  Biochemicals,  L.P.,  20275-20276 
Roberts  Laboratories.  Inc..  20276 
Upjohn  Co..  20276 

Education  Department 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 

Special  studies  program.  20416-20418 
State  student  incentive  program.  20248-20249 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  20136-20139,  20145-20147 
Illinois,  20147-20149 
Ohio,  20139-20142 
Utah, 20142-20145 
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Clean  Air  Act: 

State  operating  permits  programs — 
Rhode  Island.  20150-20155 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  20199-20201 
Illinois,  20201-20202 
Ohio,  20200 
Utah,  20200-20201 
Clean  Air  Act: 

State  operating  permits  programs — 
Rhode  Island,  20202 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  20202-20206 

NOTICES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Urban  buses  (1993  and  earlier  model  years);  retrofit/ 
rebuild  requirements;  equipment  certification — 
Englehard  Corp.,  20249-20251 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 


Family  Support  Administration 

See  Refugee  Resettlement  Office 

Farm  Credit  Administration 

RULES 

Fann  credit  system: 
Loan  policies  and  operations — 
Loan  information  disclosure,  20125 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

AUiedSignal,  Inc.,  20127 

Maule  Aerospace  Technologies.  Inc.,  20125-20127 

Pratt  &  Whitney,  20125 
Restricted  areas,  20127 
PROPOSED  RULES 
Airworthiness  directives: 

Pratt  &  Whitney,  20192-20194 

Pratt  and  Whitney,  20194-20195 
NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  map — 
Albany  County  Airport,  NY,  20310-20311  ' 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  20311 

* 
Federal  Communications  Commission 

RULES 

Maritime  mobile  and  maritime  mobile-satellite  radio 

services;  accounting  authorities  administration,  20155- 
20170 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Mississippi,  20207 

Nebraska  et  al.,  20206 

Oklahoma,  20206-20207 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  20251 


Federal  Deposit  Insurance  Corporation 

RULES 

Practice  and  procedure: 

Uniform  rules,  20344-20350 
NOTICES 
Meetings;  Sunshine  Act,  20251 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  20251-20252 
Freight  forwarder  licenses: 
Export  Center  et  al..  20252 

Federal  Reserve  System 

RULES 

Practice  and  procedure: 

Uniform  rules.  20338-20344 
Securities  credit  transactions;  credit  by  brokers  and  dealers 

(Regulation  T),  20386-20398 
PROPOSED  RULES 
Securities  credit  transactions  (Regulations  G,  T.  and  U), 

20399-20404 

Food  and  Consumer  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  20210-20211 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama.  20214 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 
See  Refugee  Resettlement  Office 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  20260 

Housing  and  UrtMin  Development  Department 

PROPOSED  RULES 

Public  and  Indian  Housing: 
Public  housing  management  assessment  program.  20358- 
20383 

Information  Security  Oversight  Office 

NOTICES 
Meetings: 
National  Industrial  Security  Program  Policy  Advisory 
Committee,  20287 

Interior  Department  "  ^ 

See  Land  Management  Bureau 
NOTICES 

Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  20272- 
20273 

International  Trade  Administration 

NOTICES 
Antidumping: 
Brass  sheet  and  strip  from — 

Germany,  20214-20216 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  or  above  firom — 
Korea,  20216-20222 


Forged  stainless  steel  fianges  from — 

India,  20223  i 

High  power  microwave  Amplifiers  and  cop-.ponents 
from — 

Japan.  20223-20225 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from— 

United  Kingdom,  20225-20227 
Industrial  phosphoric  acid  from — 

Belgium,  20227-20230 

Israel,  20230-20231 
Pressure  sensitive  plastic  tape  from — 

Italy,  20231 
Shop  towels  from — 

Bangladesh,  20231-20233 
Steel  wire  rope  from — 

Korea,  20233-20236 
Sugar  from — 

France,  20236-20238 
Tapered  roller  bearings  and  parts,  finished  and 

unfinished;  and  tapered  roller  bearings,  four  inches 
or  less  in  outside  diameter,  and  components,  from — 

Japan,  20238 
Conmiittees;  establishment,  renewal,  termination,  etc.: 
U.S.-Korea  Committee  on  Business  Cooperation;  time 
period  extended,  20238 
Countervailing  duties: 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from — 

United  Kingdom,  20238-20242 
Standard  chrysanthemums  from — 

Netherlands,  20406-20414 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
American  Cyanamid  et  al.,  20274-20275 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 

Eastern  Washington  Resource  Advisory  Council,  20273 

Resource  advisory  councils — 
Upper  Snake  River  Districts.  20273 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  20273-20274 
Survey  plat  filings: 

Utah,  20274 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

flational  Archives  and  Records  Administration 

See  Information  Security  Oversight  Office 
NOTICES 
Meetings: 
Presidential  Libraries  Advisory  Committee,  20287 

National  Highway  Traffic  Safety  Adihinlstration 

RULES 

Motor  vehicle  safety  standards: 
Seat  belt  assemblies  and  child  restraint  systems — 

Colorfastness  requirements  removed,  20170-20172 
Wheel  nuts,  wheel  discs,  arid  hub  caps;  winged 

projections;  Federal  regulatory  review,  20172-20175 


NOTICES 

Fuel  economy  program,  automotive;  annual  report  to 

Congress,  20311-20326 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 

Importation  eligibility;  determinations,  20326 

National  Institute  for  Literacy 
NOTICES 
Meetings: 
Advisory  Board,  20287-20288 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Manufacturing  extension  partnership  program,  20242- 
20244 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Domestic  fisheries — 

Block  Island  Sound;  closed  to  fishing,  20175 
Ocean  salmon  oH  coasts  of  Washington,  Oregon,  and 
California,  20175-20187 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeast  multispecies,  Atlantic  sea  scallop,  and 
American  lobster,  20207-20208 
NOTICES 
Meetings: 
Hawaiian  Islands  Humpback  Whale  National  Marine 
Sanctuary  Advisory  Council,  20244 
Permits: 
Marine  mammals  and  endangered  and  threatened  species, 
20244 

Navy  Department 

NOTICES 

Base  realigimient  and  closure: 
Surplus  Federal  property — 
Naval  Air  Station,  South  Weymouth.  MA,  20245-20246 
Naval  Housing  Area,  Quincy,  MA,  20247-20248 
Naval  Undersea  Warfare  Center  Detachment,  New 
London.  CT,  20246-20247 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  20288- 
20291 
Export  and  import  license  applications  for  nuclear  facilities 
or  materials: 
Siemens  Power  Corp.,  20291 
Meetings:  • 

Reactor  Safeguards  Advisory  Committee,  20291-20293 
Sealed  source  and  device  evaluations;  regulatory  authority 

reassumption;  Iowa,  North  Dakota,  and  Utah,  20293 
Senior  Executive  Service: 
Performance  Review  Boards;  membership,  20293 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  and  Weltere  Benefits  AAninistration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Aultman  Retirement  Savings  Plan  et  al.,  20276-20278 
San  Diego  National  Bank  et  al.,  20278-20287 
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Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Refugee  resettlement  program — 

Refugees  in  local  areas  of  high  need,  20260-20268 
Refugee  social  services  funds;  State  allocations,  20268- 
20272 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Delta  Clearing  Corp..  20298-20299 
National  Association  of  Securities  Dealers,  Inc.,  20299- 

20302 
New  York  Stock  Exchange.  Inc.,  20302-20304 
Pacific  Stock  Exchange,  Inc.,  20304 
Participants  Trust  Co.,  20304-20306 
Applications,  hearings,  determinations,  etc.: 
Canadian  Dollar  Performance  Portfolio  L.P.,  20293-20294 
Cardinal  Corporate  Income  Trust  Series  101.  20294- 

20295 
Deutsche  Mark  Performance  Portfolio  L.P..  20295 
Managed  Currency  Portfolio  L.P..  20295-20296 
Manufacturers  Life  Insurance  Co.  of  America  et  al.. 

20296-20298 

Sentencing  Commission,  United  States 

See  United  Statos  Sentencing  Commission 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  size  standards: 
Nonmanufacturer  rule;  waivers — 
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This  section  of  the  FEDERAL  REGISTER 
cxjntains  regulatory  documents  having  general 
applicabilrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put}lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  bocMs  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


TENNESSEE  VALLEY  AUTHORITY 
5  CFR  Chapter  LXIX 

18  CFR  Part  1300 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Tennessee  Valley  Authority 

agency:  Tennessee  Valley  Authority 

(TV  A). 

ACTION:  Final  rule. 

SUMMARY:  The  Tennessee  Valley 
Authority,  with  the  concurrence  of  the 
Office  of  Government  Ethics  (OGE),  is 
issuing  regulations  for  employees  of 
TVA  that  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (Standards)  issued  by 
OGE  by  adding  a  requirement  to  obtain 
prior  approval  for  outside  employment. 
By  this  final  rule,  TVA  also  is  repealing 
those  sections  of  its  existing  conduct 
standards  that  are  superseded  by  the 
new  Standards  as  supplemented  by  this 
final  rule  and  by  the  executive  branch 
financial  disclosure  regulations 
inserting  in  their  place  a  cross-reference 
to  the  new  5  CFR  provisions,  and 
reissuing  those  provisions  in  the  TVA 
conduct  standards  which  have  not  been 
superseded. 

EFFECTIVE  DATE:  May  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Osteen,  Designated  Agency 
Ethics  Official,  423-632-4142,  FAX 
423-632-2422. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  7, 1992,  OGE  published 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067.  as 
corrected  at  57  FR  48557  and  57  FR 
52583,  with  additional  grace  period 
extensions  at  59  FR  4779-4780  and  60 
FR  6390-6391.  Codified  at  5  CFR  part 


2635,  the  new  standards  became 
effective  on  February'  3,  1993. 

With  the  concurrence  of  OGE.  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  that  are 
necessary  to  implement  their  respective 
ethics  programs.  TVA,  with  OGE's 
concurrence,  has  determined  that  the 
following  supplemental  rules,  being 
codified  in  new  chapter  LXIX  of  5  CFR. 
are  necessary  to  the  success  of  its  ethics 
program.  Simultaneously,  TVA  is 
repealing  superseded  provisions  of  18 
CFR  part  1300,  replacing  those 
provisions  with  a  section  that  provides 
cross-references  to  5  CFR  parts  2634  and 
2635  and  to  TVA's  new  supplemental 
regulations,  and  reissuing  existing 
provisions  of  18  CFR  part  1300  which 
have  not  been  superseded. 

II.  Analysis  of  the  Regulations 

Section  7901.101     General 

Section  7901.101  explains  that  these 
regulations  supplement  the  executive 
branch-wide  Standards  and  reminds 
TVA  employees  that  they  are  subject  to 
the  Standards  and  to  the  executive 
branch-wide  financial  disclosure 
regulations,  in  addition  to  these 
regulations. 

Section  7901 . 1 02    Prior  Approval  for 
Outside  Employment 

Where  it  is  determined  to  be 
necessary  or  desirable  for  the  purpose  of 
administering  its  ethics  program,  5  CFR 
2635.803  authorizes  an  individual 
agency  to  issue  supplemental 
regulations  requiring  agency  employees 
to  obtain  prior  approval  before  engaging 
in  outside  employment.  TVA  has  for 
many  years  had  a  prior  approval 
requirement,  expressed  partly  in  TVA 
conduct  standards  at  18  CFR  1300.735- 
13(b)  and  partly  in  uncodified 
instructions.  Based  on  its  findings  that 
this  requirement  has  helped  ensure  that 
employees'  outside  employment 
conforms  to  applicable  statutes  and 
regulations,  TVA  has  determined  that 
continuing  this  requirement  is  necessary 
for  the  purpose  of  its  ethics  prof/am. 
Paragraph  (a)  clarifies  that  the  outside 
employment,  except  for  Special 
Government  Employees,  must  be 
approved  by  the  employee's  supervising 
TVA  vice  president  or  designee.  The 
employee  is  required  to  request 
approval  in  writing,  describing  the 
organizations,  duties,  hours  of  work. 


and  remuneration  pertaining  to  the 
outside  employment.  Paragraph  (b) 
clarifies  the  standard  for  review  and 
approval.  To  ensure  that  §  7901.102  is 
not  in  itself  construed  as  authority  to 
totally  prohibit  outside  employment, 
§  7901.102(b)  states  that  approval  will 
be  granted  only  upon  a  determination 
that  the  prospective  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulations,  including  5  CFR  part  2635. 
Paragraph  (c)  is  intended  to  foster 
efficient  administration  by  allowing 
exclusion  from  the  approval 
requirement  for  classes  of  employees  as 
to  which  outside  employment  is 
unlikely  to  raise  issues  of  rompliance 
with  5  CFR  part  2635.  Paragraph  (d) 
adds  a  definition  of  employment  for 
purposes  of  applying  the  requirement 
for  prior  approval  set  forth  in  paragraph 
(a)  of  the  section. 

III.  Repeal  of  Supra-seded  TVA 
Standards  of  Conduct  Regulations 

The  Tennessee  Valley  .Authority  is 
repealing  those  sections  of  its  standards 
of  conduct  regulations  at  18  CFR  part 
1300  which  have  been  superseded  b> 
the  OGE  regulations  at  5  CFR  parts  2634 
or  2635  or  by  the  TVA"s  supplemental 
regulations  at  new  5  CFR  7901  made 
effective  bv  this  final  rule.  To  ensure 
that  employees  are  on  notice  of  the 
ethical  standards  to  which  they  are 
subject,  TVA  is  replacing  the 
superseded  standards  at  18  CFR  part 
1300  with  a  provision  that  cross- 
references  5  CFR  parts  2634,  2635.  and 
7901.  To  accommodate  the  removal  of 
superseded  provisions.  T\'A  is 
renumbering  and  reissuing  existmg 
sections  of  18  CP^R  part  1300  dealing 
with  gambling,  harassment,  and  conduct 
prejudicial  to  the  Government  which 
have  not  been  superseded.  The  Office  of 
Government  Ethics  (OGE)  concurs  in  the 
reissuance  of  these  regulations  oni\ 
insofar  as  it  has  determine i  that  the 
substance  of  new  18  CFR  1300.102- 
1300.107  need  not  be  issued  a*;  part  of 
T\'A's  supplemental  regulations  at  5    - 
CFR  part  7901.  Pursuant  to  5  CFR 
2635.402(d).  TVA  is  also  renumbering 
and  reissuing,  with  a  revised  heading, 
its  regulatory  waivers  at  18  CFR 
1300. 734-1 4(c)  which  were  issued 
under  the  authority  of  18  U.S.C. 
208(b)(2);  it  is  anticipated  that  these 
waivers  v\'ill  be  superseded  in  the  future 
by  new  OGE  regulations.  See  60  FR 
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4470B--t4709  (August  28,  1995)  and  60 
FR  47208-472.13  (September  11.  1995). 

IV.  Matters  of  Regulatory  Procedure 

Adminiatrative  Procedure  Act 

TVA  has  found  that  good  cause  exists 
under  5  LI.S.C.  553  (b)  and  (d)(3)  for 
waiving,  as  unnecessary  and  contrary  to 
the  public  interest,  the  general  notice  of 
proposed  rulemaking  and  the  30-day 
delay  in  effectiveness  as  to  these  rules 
and  repeals.  The  supplemental 
regulations  are  essentially  a  restatement 
of  rules  previously  contained  in  the 
standards  of  conduct,  and  TVA  believes 
that  it  is  important  to  a  smooth 
transition  from  TVA  standards  of 
conduct  to  the  Executive  branch 
standards  that  these  rules  become 
effective  as  soon  as  possible. 
^'urthermore,  this  rulemaking  is  related 
to  TVA  organization,  procedure,  and 
practice. 

Regulatory  Flexibility  Act 

TVA  has  determined  under  the 
Regulatory  Flexibility  Ac;t  (5  U.S.C. 
chapter  6)  that  these  regulations  will  not 
have  a  significant  impact  on  small 
business  entities  because  they  affect 
only  TVA  employees. 

Paperwork  Reduction  Act 

TVA  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impac:t  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources 

List  of  Subjects 

5CFR  Part  7901 

Conflict  of  interests,  Government 
employees. 

18CFR  Part  1300 

Government  employees. 

Dated:  April  5.  1996 
William  L.  Osteen, 

Associate  Cetwral  Hoitnsel  and  Designated 
Agency  Ethics  Official.  Tennessee  Valley 
Authority 

Approved:  April  12.  1996. 
Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 
For  the  reasons  set  forth  in  the 
preamble,  the  Tennessee  Valley 
Authority,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 


Regulations  and  title  18,  chapter  XIII  of 
the  Code  of  Federal  Regulations  as 
follows: 

TITLE  5-{AMENDEDl 

1.  A  new  chapter  LXIX,  consisting  of 
part  7901,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  LXIX— TENNESSEE  VALLEY 
AUTHORITY 

PART  7901— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
TENNESSEE  VALLEY  AUTHORITY 

Sec. 

7901  101     General. 
7901.102     Prior  approvdl  forout-side 
employment. 
Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  16  U.S.C.  831- 
831dd: E.O.  12674,  54  FR  15159. 3  CFR, 1989 
Comp.,  p.  215,  as  modified  by  E.G.  12731,  55 
FR  42547,  3  CFR.  1990  Comp..  p.  306;  5  CFR 
2635.105,  2635.803. 

§7901.101     QeneraL 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Tennessee  Valley 
Authority  (TVA)  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  In 
addition,  some  TVA  employees  are 
subject  to  the  executive  branch  financial 
dis<;losure  regulations  at  5  CFR  part 
2634. 

S  7901 . 1 02    Prior  approval  for  outside 
employmenL 

(a)  Before  engaging  in  outside 
employment,  with  or  without 
compensation,  an  employee,  other  than 
a  special  Government  employee,  must 
obtain  written  approval  from  the 
supervising  TVA  vice  president  or 
designee.  The  written  request  shall  be 
submitted  through  the  employee's 
supervisor  or  human  resource  office  and 
shall,  at  a  minimum,  identify  the 
employer  or  other  jjerson  for  whom  the 
services  are  to  be  provided,  as  well  as 
the  duties,  hours  of  work,  and 
compensation  involved  in  the  proposed 
outside  employment. 

(b)  Approval  under  paragraph  (a)  of 
this  section  shall  be  granted  only  upon 
a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635. 

(c)  Vice  presidents  or  other  officers  of 
TVA  may,  after  consultation  with  the 
Designated  Agency  Ethics  Official, 
exempt  specified  classes  of  employees 
from  this  section  based  upon  a 
determination  that  the  official  duties  of 
employees  in  the  class  are  such  that 


their  outside  employment  activities  are 
not  likely  to  raise  issues  of  compliance 
with  5  CFR  part  2635. 

(d)  For  purposes  of  this  section, 
employment  means  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
services  by  the  employee.  It  includes, 
but  is  not  limited  to,  personal  services 
as  an  officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher,  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not.  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  civic  organization,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  or  are  for 
compensation  other  than  reimbursement 
for  actual  expenses. 

18  CFR  CHAPTER  Xlil— TENNESSEE 
VALLEY  AUTHORITY 

2.  Part  1300  is  revised  to  read  as 
follows: 

PART  130<X-STANDARDS  OF 
CONDUCT  FOR  EMPLOYEES  OF 
TENNESSEE  VALLEY  AUTHORITY 

Sec. 

1300.101  Cross  reference  to  employee 
ethical  conduct  standards  and  other 
applicable  regulations. 

1300.102  Gambling,  betting,  and  lotteries. 

1300.103  General  conduct  prejudicial  to 
TVA. 

1300.104  Sexual  harassment. 

1300.105  National  origin  harassment. 

1300.106  Harassment  on  the  basis  of  race, 
color,  religion,  age,  or  disability. 

1300.107  Financial  interest  exemptions. 
Authority:  16  U.S.C.  831-831dd;  18  U.S.Q 

208(b)(2). 

%  1 300. 1 01    Cross  re(«renc«s  to  employes 
ettiical  conduct  standards  and  other 
applicable  regulations. 

Employees  of  the  Tennessee  Valley 
Authority  (TVA)  are  subject  to  the 
executive  branch-wide  standards  of 
ethical  conduct  at  5  CFR  part  2635  and 
to  the  TVA  regulations  at  5  CFR  part 
7901  which  supplement  the  executive 
branch-wide  standards.  In  addition, 
certain  TVA  employees  are  subject  to 
executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

S  1300.102    QambUng,  betting,  and 
lotteries. 

An  employee  shall  not  participate, 
while  on  Government-  or  TVA-owned  or 
leased  property  or  while  on  TVA  duty, 
in  any  gambling  activity  including  the 
operation  of  a  gambling  device,  in 
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conducting  a  lottery  or  pool,  in  a  game 
for  money  or  property,  or  in  selling  or 
purchasing  a  numbers  slip  or  ticket. 
However,  this  section  does  not  preclude 
activities: 

(a)  Necessitated  by  an  employee's  law 
enforcement  duties;  or 

(b)  Under  section  7  of  Executive  Order 
12353  (47  FR  12785,  3  CFR.  1982 
Comp.,  p.  139)  and  similar  TVA- 
approved  activities. 


§1300.103 
TVA. 


General  conduct  prejudicial  to 


An  employee  shall  not  engage  in 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct,  or 
other  conduct  prejudicial  to  TVA. 

§  1 300. 1 04    Sexual  iiarassment 

It  is  TVA  policy  that  all  TVA 
employees  are  responsible  for  assuring 
that  the  workplace  is  free  from  sexual 
harassment.  Accordingly,  all  employees 
must  avoid  any  action  or  conduct  which 
could  be  viewed  as  sexual  harassment 
including: 

(a)  Unwelcome  sexual  advances; 

(b)  Requests  for  sexual  favors;  and 

(c)  Other  verbal  or  physical  conduct 
of  a  sexual  nature  when: 

(1)  Submission  to  such  conduct  is 
made  either  explicitly  or  implicitly  a 
term  or  condition  of  an  individual's 
employment; 

(2)  Submission  to  or  rejection  of  such 
conduct  by  an  individual  is  used  as  the 
basis  for  employment  decisions 
affecting  such  individual;  or 

(3)  Such  conduct  has  the  purpose  or 
effect  of  unreasonably  interfering  with 
an  individual's  work  performance  or 
creating  an  intimidating,  hostile,  or 
offensive  working  environment. 

§  1 300. 1 05    National  origin  tiarassment 

It  is  TVA  policy  that  all  TVA 
employees  are  responsible  for  assuring 
that  the  workplace  is  free  from  national 
origin  harassment.  Accordingly,  all 
employees  must  avoid  any  action  or 
conduct  which  could  be  viewed  as 
national  origin  harassment,  including 
ethnic  slurs  and  other  verbal  or  physical 
conduct  relating  to  an  individual's 
national  origin  when  such  conduct: 

(a)  Has  the  purpose  or  affect  of 
creating  an  intimidating,  hostile,  or 
offensive  working  environment; 

(b)  Has  the  purpose  or  effect  of 
unreasonably  interfering  with  an 
individual's  work  performance;  or 

(c)  Otherwise  adversely  affects  an 
individual's  employment  opportunities. 

*§  1300.106    Harassnrtent  on  trie  basis  of 
race,  color,  religion,  age,  or  disability. 

It  is  TVA  policy  that  all  TVA 
employees  are  responsible  for  assuring 
that  the  workplace  is  free  from 


harassment  on  the  basis  of  race,  color, 
religion,  age,  or  disability.  Accordingly, 
all  employees  must  avoid  any  action  or 
conduct  which  could  be  viewed  as 
harassment  on  these  bases,  including 
any  verbal  or  physical  conduct  relating 
to  an  individual's  race,  color,  religion, 
age,  or  disability  when  such  conduct: 

(a)  Has  the  purpose  or  effect  of 
creating  an  intimidating,  hostile,  or 
offensive  working  envirorunent; 

(b)  Has  the  purpose  or  effect  of 
unreasonably  interfering  with  an 
individual's  work  performance;  or 

(c)  Otherwise  adversely  affects  an 
individual's  employment  opportunities. 

§  1 300. 1 07    Financial  Interest  exemptions. 

In  accordance  with  the  provisions  of 
18  U.S.C.  208(b)(2),  TVA  has  exempted 
the  following  financial  interests  of  its 
employees  from  the  requirements  of  18 
U.S.C.  208(a)  upon  the  ground  that  such 
interests  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
such  employees'  services.  When  any  of 
the  following  exemptions  applies  only 
to  a  limited  range  of  official  actions, 
rather  than  all  official  acts,  the  range  of 
actions  will  be  specified  within  the 
language  of  the  exemption. 

(a)  An  investment  in  a  business 
enterprise  in  the  form  of  ownership  of 
bonds,  notes,  and  other  evidences  of 
indebtness  which  are  not  convertible 
into  shares  of  preferred  or  common 
stock  and  have  no  warrants  attached 
entitling  the  holder  to  purchase  stock 
provided  that  the  estimated  market 
value  of  the  interest  does  not  exceed 
$5,000; 

(b)  An  investment  in  the  form  of 
shares  in  the  ownership  of  enterprises, 
including  preferred  and  common  stocks 
whether  voting  or  nonvoting,  or 
warrants  to  purchase  such  shares,  or 
evidences  of  indebtedness  convertible 
into  such  shares  provided  that  the 
estimated  market  value  of  the  interest 
does  not  exceed  $5,000  and  does  not 
exceed  1  percent  of  the  estimated 
market  value  of  all  the  outstanding 
shares  of  the  enterprise; 

(c)  Shares  or  investments  in  a  well- 
diversified  money  market  or  mutual 
fund; 

(d)  Vested  interests  in  a  pension  fund 
arising  out  of  former  employment  and  to 
which  no  further  contributions  are  being 
made  in  the  employee's  behalf, 
provided  that,  if  the  pension  plan  is  a 
defined  benefit  plan,  the  assets  of  the 
plan  are  diversified.  For  the  purpose  of 
this  provision,  payments  are  not 
considered  to  be  made  "in  the 
employee's  behalf  if  they  are  made 
solely  to  maintain  adequate  plan 
funding  rather  than  to  provide  specific 
benefits  for  the  employee;  or 


(e)  The  interest  an  employee  has  by 
virtue  of  his  or  her  personal  or  family 
use  of  electric  f)ower  or  through  his  or 
her  interests  in  an  organization  using 
electric  power  generated  or  distributed 
by  TVA,  for  purposes  of  his  or  her 
official  actions  at  TVA  in  the  process  of 
developing  or  approving  TVA  power 
rate  schedules. 

!FR  Doc.  96-10940  Filed  5-3-96:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Markefting  Service 

7  CFR  Part  946 

[Docket  No.  FV96-046-21FR] 

Irish  Potatoes  Grown  in  Washington; 
Assessment  Rate 

AGB4CY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
State  of  Washington  Potato  Committee 
(Committee)  under  Marketing  Order  No. 
946  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  Irish  potatoes  grown  in 
Washington.  Authorization  to  assess 
potato  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program. 

DATES:  Effective  on  July  1,  1996. 
Comments  received  by  June  5,  1996. 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456.  room  252.3-5. 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  dale  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  COffTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  FAX  202-720-5698,  or  Dennis  L 
West,  Northwest  Marketing  Field  Office. 
Fruit  and  Vegetable  Division.  AMS, 
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USDA,  Green-Wyatt  Federal  Building, 
room  369.  1220  Southwest  Third 
Avenue.  Portland.  OR  97204,  telephone 
503-326-2724.  FAX  503-326-7440. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  113  and  Order  No.  946.  both  as 
amended  (7  CFR  part  946)  regulating  the 
handling  of  Irish  potatoes  grown  in 
Washington,  hereinafter  referred  to  as 
the  "order."  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  lustir.e 
Reform.  Under  the  marketing  order  now 
in  effect.  Washington  potato  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
as.sessment  rate  as  issued  herein  will  be 
applicable  to  all  as.sessable  potatoes 
beginning  July  1,  1996.  and  continuing 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court,  b'nder 
section  608c(l.=j)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petitmn  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cjiuiection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  bt-  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  tho  petition.  .Vfter  the 
hearing  the  Secretary  wouki  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  )urisdi<:tion  to 
review  the  StMirelary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  (if  the 
entry  of  the  ruling. 

Pursuant  to  retiviirements  set  forth  in 
the  Regulatory  Flexibility  A<:t  (RFA).  the 
Agricultural  Marketing  Servic  e  (.^MS) 
has  considered  the  economic  impac  I  of 
this  mie  on  small  entities. 

The  purpose  of  the  Rf-A  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  su(  h  actions  in  order 
that  small  businesses  will  iu)t  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 


Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Washington  potatoes  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  5500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Washington  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  Washington  potato  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
as.sessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Washington  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
asses.sment  rate  is  formulated  and 
dis«:ussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  February  15, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $42,500  and  an 
a.ssessment  rate  of  $0,003  per 
hundredweight  of  potatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $42,300.  The 
assessment  rate  of  $0,003  is  the  same  as 
last  year's  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  year  include 
$17,400  for  an  agreement  with  the 
Washington  State  Potato  Commission  to 
provide  miscellaneous  services  to  the 
Committee  and  $6,000  for  compliance 
audits,  the  same  as  the  budgeted 
amounts  for  these  items  in  1995-96. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expe<:ted 
shipments  of  Washington  potatoes. 
Potato  shipments  for  the  year  are 
estimated  at  9,000.000  hundredweight 
which  should  provide  $27,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
funds  from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  remaining  in 


the  reserve  at  the  end  of  the  1996-97 
fiscal  period  should  be  about  $74,500. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Agricultural  Marketing  Service  has 
determined  that  this  rule  will  not  have" 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinifely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
1996-97  fiscal  period  begins  on  July  1.    ^ 
1996,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
potatoes  handled  during  such  fiscal 
period:  (3)  handlers  are  aware  of  this 
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action  which  was  unanimously 
recommended  by  the  Committee  at  a 
pubUc  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  946 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  946  is  amended  as 
follows: 

PART  946— 4RISH  POTATOES  GROWN 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  946  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  946.248  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§946.248    Assessment  rata. 

On  and  after  July  1, 1996,  an 
assessment  rate  of  $0,003  per 
hundredweight  is  established  for 
Washington  potatoes. 

Dated:  April  30,  1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[PR  Doc.  96-11151  Filed  5-3-96;  8:45  am] 
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7  CFR  Part  956 

[Docket  No.  FV96-05e-2IFR] 

Sweet  Onions  Grown  In  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Walla  Walla  Sweet  Onion  Committee 
(Committee)  under  Marketing  Order  No. 
956  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  Sweet  Onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 
Washington  and  Northeast  Oregon. 
Authorization  to  assess  onion  handlers 
enables  the  Committee  to  inculr 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 


DATES:  Effective  on  June  1, 1996. 
Comments  received  by  June  5, 1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  200^p--6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918.  FAX  202-720-5698,  or  Robert  J. 
Curry.  Northwest  Marketing  Field 
Office.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Green-Wyatt  Federal 
Building,  room  369,  1220  Southwest 
Third  Avenue,  Portland,  OR  97204, 
telephone  503-326-2724.  FAX  503- 
326-7440. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  956  (7  CFR  part  956) 
regulating  the  handling  of  Sweet  Onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Walla  Walla  Sweet  Onion 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  beginning  June  1 , 
1996,  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  nuist  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  oppurtunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruUng. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Adt  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  producers 
of  Walla  Walla  Sweet  Onions  in  the    . 
production  area  and  approximately  30 
h^dlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  Walla 
Walla  Sweet  Onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  Walla  Walla  Sweet  Onion 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  fix)m  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  VValla  Walla  Sweet  Onions.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  p>ersons  have  an 
opportunity  to  participiate  and  provide 
input. 
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The  Coinniittet)  niet  on  Mnn:h  12, 
199R.  and  uiiiiiiimou.sly  nx:ommende<i 
1996-97  e\p«nditiirHS  of  $114.(X)()  and 
an  assHSsnuMil  rate  of  $0  19  per  ."iO- 
pouiid  ban  or  equivalent  of  onions.  In 
comparison,  last  years  budgHte<l 
expenditures  were  $72,(K)0  The 
asses.snient  rate  of  $0.19  is  $0.07  higher 
than  last  year's  esfahlished  rate  Major 
expenditures  recommended  by  the 
Committee  for  the  :v>9t>-97  year  inriiide 
$34.1)00  for  .idministrative  expenst»s, 
$62, ()()()  lor  resean :h  and  promotion,  and 
$9,000  for  lompliaiK  e   Budgeted 
expenses  for  these  items  in  1995-96 
were  $28,000,  $22,000,  and  $9,000, 
respectively 

The  assessment  rate  re<:ommended  by 
the  CommilttH'  was  derived  by  dividing 
anticipated  expenses  by  expe<:ted 
shipments  of  Walla  Walla  Sweet 
Onions.  Onion  shipments  for  the  year 
are  estimated  at  tiOO,000  .SO- pound  bags 
which  shoidd  provide  $114,000  in 
a.ssessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  ill  the  reserve  at  the  beginning  of 
the  1996-97  fiscal  period  art?  estimated 
at  $27,000.  Funds  in  the  reserve  will  be 
kept  within  the  maximum  permitted  by 
the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Agricultural  Marketing  Service  has 
determined  that  this  rule  will  not  have 
a  signific:ant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  assessment  rate  established  in 
this  rule  will  continue  in  effe<;t 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Set:retary  upon  re<;ommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fist;al  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  ne<;essary.  The 


Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  tliis  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  .■)  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unne<:essary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effe<:t,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  af^er 
publication  in  the  Federal  Register 
iHMause:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
b«»gins  on  |une  1.  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  onions  handled  during 
such  fiscal  period;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  the  assessment  rate  action 
issued  last  year;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 


Dafod:  April  30.  1996. 
Robert  C.  Keeney. 

DirfH:tor.  Fniit  and  Vegetable  Division 

|FR  Doc.  96-11150  Filed  5-03-96.  8:45  ami 

aiLUNO  C00€  3410-a2-P 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  956  is  amended 
follows: 


as 


PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALU^  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

1.  The  authority  citation  for  7  CFR 
part  956  continues  to  read  as  follows: 

Autborily:  7  U  S.C.  601-674 

2.  A  new  §  956.202  is  added  to  read 
as  follows: 

Nole:  This  section  will  not  appear  in  the 
Annual  (]ode  of  Federal  Regulations. 

f  966.202  .  Asaessnwnt  rats. 

On  and  after  June  1,  1996.  an 
assessment  rate  of  $0.19  per  50  pound 
bag  or  equivalent  is  established  for 
Walla  Walla  Sweet  Onions. 


7  CFR  Part  985 

[Docket  No.  FV96-W6-2-IFR) 

Spearmint  Oil  Produced  in  the  Far 
West;  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
Spearmint  Oil  Administrative 
Committee  (Committee)  under 
Marketing  Order  No.  985  for  the  1996- 
97  and  subsequent  fiscal  periods.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of 
spearmint  oil  produced  in  the  Far  West. 
Authorization  to  assess  spearmint  oil 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
DATES:  Effective  on  June  1,  1996. 
Comments  received  by  June  5,  1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  P.O.  Box  96456,  room  2523-S. 
Washington.  DC  20090-6456.  FAX  (202) 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry.  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 
SW  Third  Avenue,  room  369.  Portland. 
Oregon  97204-2807;  telephone  (503) 
326-2724;  or  Tershirra  T.  Yeager. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  room  2525.  South 
Building.  P.O.  Box  96456,  Washington. 
D.C.  20090-6456;  telephone:  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 


Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order." 
The  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  Far  West  spearmint  oil 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  spearmint  oil  beginning  June 
1, 1996.  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  260 
producers  of  spearmint  oil  in  the 
production  area  and  8  handlers  subject 
to  regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
minority  of  spearmint  oil  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  s()earmint  oil  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  of  Far  West  spearmint  oil. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  February  27, 
1996,  and  unanimously  recommended 
1996-97  expenditures  of  $230,752  and 
an  assessment  rate  of  $0.10  per  pound 
of  spearmint  oil.  In  comparison,  last 
year's  budgeted  expenditures  were 
$233,272.  The  assessment  rate  of  $.10  is 
the  same  as  last  year's  established  rate. 
Major  expenditures  recommended  by 
the  Committee  for  1996-97  include 
$96,200  for  administrative  expenses. 
$113,552  for  salaries,  and  $21,000  for 
committee  travel.  Budgeted  expenses  for 
these  items  in  1995-96  were  $102,900. 
$107,372,  and  $23,009,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Far  West  spearmint  oil. 
Spearmint  oil  shipments  for  the  year  are 
estimated  at  2,081,610  pounds  which 
should  provide  $208,161  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1996-97 
fiscal  year  are  estimated  at  $162,923. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 


the  benefits  derived  by  the  operation  of 
the  marketing  order.  Ilierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  diuing  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
is  needed.  Fiulher  rulemaking  will  be 
undertaken  as  necessary,  llie 
Committee's  1996-97  budget  and  those 
for  subsequent  fiscal  years  will  be 
reviewed  and  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  .Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  info  effect,  and  that  good  cause 
exists  for  not  postponing  the  effe<:tive 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (l)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
begins  on  June  1,  1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  spearmint  oil  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years:  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
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received  will  he  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFK  Part  986 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  re<:ordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Fart  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows; 

Authority:  ^  H  SC  601-674 

2.  Section  985.141  is  added  to  read  as 
follows: 

§985.141     Assessment  rate. 

On  and  after  lune  1,  1996,  an 
assessment  rate  of  $0  10  per  pound  is 
established  for  Far  West  spearmint  oil. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  April  30,  1996 
Robert  C.  Keeney. 

Dxn^tot.  h'niit  and  Vf)(ftuhle  Division 
IFR  Dtx:  96-11 15J  Filed  V  J-96.  8.45  ami 

atLUNQ  COOC  M 10-02 -P 


7  CFR  Part  1007 

[Docket  No.  A(>-3««-A37;  OA-06-22] 

Milk  in  th«  Southaast  Marfcating  Area; 
Order  Amending  the  Order 

AGENCY:  Agrii:ultural  Marketing  Service. 

USDA. 

action:  Final  rule 


SUMMARY:  This  final  nile  amends  certain 
IcMiitioii  adjustments  uiui»!r  the 
Southeast  Federal  milk  iiuirkoliiig  order. 
The  amendments  are  tkised  upon 
industry  proposals  (.unsidered  at  a 
public  hearing  helii  on  .Septembtjr  19, 
1995.  The  aint'iidetl  order  was  approved 
bv  more  than  two-thirds  of  the 
pr()du<,ers  voting  in  the  sp«H:ifieii 
marketing  are<i. 
EFFECTIVE  DATE:  lulv  1.  199H. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Ni(  hnlds  Menioli.  Marketing  Sp««;ialist. 
Order  Formul.ition  Hranch.  USDA/ 
AM.S/Dairy  Ilivisiyn.  Room  2971,  South 
Building,  PC)   Hox  9f;4S»i,  Washington. 
rX;  2(K)9()-«45fi,  [21)2]  r,9()-19:i2 
SUPPt-EMENTARY  INFORMATION:   Ihis 
administrative  rule  is  governed  by  the 
provisions  of  sections  S'tfi  ami  557  ol 
Title  5  of  the  United  Sl.ites  Cotle  and, 
therefore,  isexchuied  from  Ihi- 
requirements  of  Fxe<:utive  Ordor  liHhfi 

The  Regulatory  Flexibilitv  .\i:t  (5 
U.S.U.  601-f)12)  rwjuires  the  Agency  to 


examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  e<,onomic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  order  will  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
use.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
(  onnection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  nio<lification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
S*K;retary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  thff  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
)urisdi(.1'on  in  equity  to  review  the 
.Se«:retarys  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing;  Issued  August  11. 
1995;  published  August  17.  1995  (60  PR 
42H15) 

Supplemental  Notice  of  Hearing: 
Issued  .Septembers.  1995;  published 
S«;pteml)er  U.  1995  (60  FR  47495). 

Recommended  Decision:  Issued 
UH.ember  18.  1995;  published 
I).'<:eml)er  27.  1995  (60  FR  66929). 

Final  IXM.ision:  Issued  March  18, 
1996.  published  March  22.  1996  (61  FR 
11756) 

Findings  and  Determinations 

The  findings  and  determinations 
htTeinatter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
Issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 


(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Southeast 
marketing  area.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  Fart  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  Southeast  order,  as  hereby 
amended,  and  all  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area.  The 
minimum  prices  specified  in  the  order, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  Southeast  order,  as  hereby 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk  which 
is  marketed  within  the  Southeast 
marketing  area  to  sign  a  proposed 
marketing  agreement  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act: 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy 
of  the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  as 
hereby  amended:  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  favored  by  at  least 
two-thirds  of  the  producers  who  during 
December  1995  were  engaged  in  the 
production  of  milk  for  sale  in  the 
Southeast  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 

Order  Relative  to  Handling 

//  ;.s  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
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handling  of  milk  in  the  Southeast 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  further  amended,  as 
follows: 

PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1007  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§1007.2    [Amended] 

2.  In  §  1007.2.  Zone  11,  under 
"Alabama  Counties"  the  words  "(more 
than  20  miles  from  the  Mobile  city 
hall)"  are  removed  following  the  word 
"Mobile"  and  under  "Louisiana 
Parishes"  the  words  "(north  of  State 
Highway  16)"  are  added  following  the 
word  "Tangipahoa". 

3.  In  §  1007.2.  Zone  12.  the  heading 
"Alabama  Counties"  and  the  entry 
under  it  are  removed  and  under 
"Louisiana  Parishes"  the  words 
"Tangipahoa  (south  of  State  Highway 
16)"  are  added  following  the  word  "St. 
Mary.". 

$1007.50    [Amended] 

4.  In  §  1007.50(d),  the  words  "value 
per  hundredweight  of  3.5  percent  milk 
and  rounded  to  the  nearest  cent,  and 
subject  to  the  adjustments  set  forth  in 
paragraph  (c)  of  this  section  for  the 
applicable  month"  are  removed  and  the 
words  "times  35  and  rounded  to  the 
nearest  cent"  are  added  in  their  place. 

§1007.92    [Amended] 

5.  In  the  introductory  text  of 

§  1007.92(c),  the  word  "four",  where  it 
appears  for  the  third  and  final  time,  is 
changed  to  read  "three". 

Dated:  April  29.  1996. 
Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 

Begulatory  Programs. 

[FR  Doc.  96-10992  Filed  5-3-96;  8:45  am) 

BILUNG  COOE  3410-02-P 


FARM  CREDIT  ADMINISTRATK>N 

12  CFR  Part  614 
RIN  3052-AB52 

Loan  Policies  and  Operations; 
Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  part  614  on  March  20, 
1996  (61  FR  11303).  The  final  regulation 


removes  the  requirement  that  Farm 
Credit  institutions  give  borrowers  10 
days  prior  notification  of  a  change  in  the 
interest  rate  on  their  variable  rate  loans 
and  replaces  it  with  a  10-day  post 
notification  for  interest  rate  changes  for 
administered  rate  loans  and  a  30-day 
notice  if  the  loan  is  tied  to  an  external 
index.  In  accordance  with  12  U.S.C. 
2252,  the  effective  date  of  the  final  rule 
is  30  days  from  the  date  of  publication 
in  the  Federal  Register  during  which 
either  or  both  Houses  Si  Congress  are  in 
session.  Based  on  the  records  of  the 
sessions  of  Congress,  the  effective  date 
of  the  regulations  is  May  3, 1996. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  614  published  on 
March  20. 1996  (61  FR  11303)  is 
effective  May  3, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Child,  Policy  Analyst,  Regulation 
Development.  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4498. 
TDD  (703)  883--1444. 

or 

Joy  E.  Strickland.  Senior  Attorney, 
Regulatory  Operations  Division. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 

(12  U.S.C.  2252(a)  (9)  and  (10)) 
Dated:  May  1,1996. 

Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 

(FR  Doc.  96-11225  Filed  5-03-96;  8:45  am) 

BILUNO  OOOE  (TOS-OI-P 

DEPARTMENT  OF  TRANSPORTATWN 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  95-ANE-68;  Amendment  3»- 
9461;  AD  95-26-03] 

Airworthiness  Directives;  Pratt  and 
Whitney  JT8D  Series  Turtwfan  Engines 

AGB4CY:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Final  rule;  correction. 


respects,  the  original  document  remains 
the  same. 

DATES:  Effective  May  6,  1996. 
SUPPLBie«rARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Pratt  &  Whitney  (PW)  JT8D  series 
turbofan  engines,  was  published  in  the 
Federal  Re^er  on  December  27, 1995 
(60  FR  66872).  The  following  correction 
is  needed: 

On  page  66874,  in  the  first  column,  in 
the  Compliance  Section,  in  the 
Applicability  paragraph,  in  the  second 
line,  "Models  JT8D-1,  -lA,  -IB,  -7. 
-7A,  -9,  -9A  "  should  read  "Models 
JT8D-1.  -lA.  -IB,  -7,  -7 A,  -7B.  -9. 
-9A." 

Issued  in  Burlington.  MA.  on  April  17. 
1996. 

)«y  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(PR  Doc.  9fr-11172  Filed  5-3-96:  8:45  am) 
BUJNQ  OOOf  4t1*-1S-U 


summary:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  95-26-03  applicable  to  Pratt  & 
Whitney  (PW)  JT8D  series  turbofan 
engines  that  was  published  in  the 
Federal  Register  on  December  27,  1995 
(60  FR  66872).  An  engine  model  was 
omitted  from  the  Applicability 
paragraph.  This  document  adds  the 
omitted  engine  model.  In  all  other 


14  CFR  Part  39 

[Docket  Na  96-CE-22-AD; 
9610;  AD  96-10-06] 

RIN2120-AA64 


AfiwnonMnt  99* 


Airworthiness  Directives;  Maule 
Aerospace  Technologies,  Inc. 
M-4-210  and  M-4-210C  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Maule  Aerosjjace 
Technologies,  Inc.  (Maule)  Models  M- 
4-210  and  M-4-210C  airplanes  that 
have  Dual  Exhaust  System  5230F 
installed.  This  action  requires  relocating 
the  gascolator  and  electric  fuel  pump 
away  from  the  dual  exhaust  system.  The 
Federal  Aviation  Administration  (FAA) 
recently  became  aware  that,  with  these 
dual  exhaust  systems  installed  on  the 
affected  airplanes,  the  left-hand  exhaust 
stack  is  routed  almost  directly  below  the 
fuel  gascolator.  The  close  proximity  of 
the  flammable  fuel  to  the  exhaust 
system  presents  an  unsafe  condition  and 
violates  current  regulations.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  airplane  engine  fire  caused 
by  the  close  proximity  of  the  fuel 
gascolator  and  electric  fuel  pump  to  the 
exhaust  system. 
DATES:  Effective  June  21, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  2 1 , 
1996. 
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AOOAESSES:  Service  infurmation  that 
applies  to  this  AD  may  be  obtained  from 
Maule  Aerospace  Technology,  Inc.,  Lake 
Maule,  Route  5,  Box  318,  Moultrie, 
Georgia  31768:  telephone  (912)  985- 
2045;  facsimile  (912)  890-2402.  This 
information  may  also  be  examined  at 
the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-22-AI).  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106:  or  at  the  Office  of  the 
Federal  Register,  800  North  Clapitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Craft-Lloyd,  Aerospace  Engineer, 
FAA,  Atlanta  Airt;raft  Certification 
Office,  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7373;  facsimile  (404)  30.5- 
7348. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  pari  39)  to 
include  an  AD  that  would  apply  to 
Maule  Mwlels  M-4-210  and  M^-21(K: 
airplanes  that  have  Dual  Exhau.st 
System  ,5230F  installed  was  published 
in  the  Federal  Register  on  June  12.  1995 
(60  FR  35877).  The  action  proposed  to 
require  relocating  the  gascolator  and 
electric  fuel  pump   Accomplishment  of 
the  profKJsed  action  would  be  in 
at:«:ordance  with  Maule  .Service  Bulletin 
No   10.  datetl  .September  16,  1994 

Interesteil  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment   No 
comments  were  re<ativ»)d  on  the 
proposed  rule  or  the  KAA's 
ileleniiination  of  the  msl  to  the  pubii«.. 

After  carHfui  review  of  all  available 
information  related  to  the  siib(»)«:t 
presented  alx)VH,  the  V.W  has 
deterniiiuHl  th.il  iiir  s«f«ttv  and  the 
public,  mteresi  rmjuirw  the  adoption  of 
the  rule  as  proposed  excnpt  for  minor 
editorial  inrre*  tions    lb*'  FAA  has 
(l»'ternime<i  th.it  thrs»?  minor  corn^tioiis 
will  not  (  hange  the  iiuNining  of  the  .M) 
and  will  not  inUi  ,iiiv  .ulditionf  I  biirdiMi 
upon  thf  piiblii  than  vv.is  .ilrt-adv 
propustHJ 

ilu^  h'AA  estimates  ttuit  \2'y  airiilanes 
in  the  US.  registrv  will  b«i  affw  ted  by 
this  .\1).  thill  it  will  takt'  .ipproxiiuatelv 
H  workhours  jn^r  iiirplane  to  ik  i  dinphsli 
th»'  nuiuireil  ai.Imn   itnA  ihat  the  average 
Litior  rale  is  approxmiati'lv  $bO  an  hour 
Parts  I  ost  approxiiiiatt'lv  $1.5H  ptir 
airpl.mf   Ha.s»?<i  on  itu-sf  figures,  the 
total  I  nst  impai  t  of  this  .\1)  on  U  S. 
operators  is  HStiiiiated  to  lie  $79,750 
This  rigwre  is  b.»sed  on  the  assumption 
that  no  nwner/operator  of  the  iJfectetl 
airplanes  has  relix  ated  the  gas*  olalor 
and  electric  fuel  pump 


Maule  has  informed  the  FAA  that 
enough  parts  have  been  distributed  to 
accomplish  the  relocation  on  two  of  the 
affecied  airplanes.  Assuming  that  each 
owner/operator  that  received  parts  has 
accomplished  the  relocation,  the  cost 
impact  upon  the  public  is  reduced  by 
$1,276  from  $79,750  to  $78,474. 

The  regulations  adopted  herein  will 
not  have  subsfantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"signific:ant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  It  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  A0ORE88E8. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
.Safetv 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Fe<leral  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
(  nntmiHfi  to  read  as  follows: 

Authonly:  4'»  I  SC  106(g).  4011  j.  44701 

139.13    [Amended] 

2  Section  39.13  is  amended  by 
adding  a  new  airworthiness  dire<  tive 
(AD)  to  read  as  follows: 

96-1 0-OS     Maule  ,\ertMpacc  Technologies. 

Inc.:  AiiU!niiment  .itJ-aClO.  Dcx  kfit  No. 

95-li;-22-AD 
Afifilii  <ihilit\    The  following  airplane 
iiKHlfls  .111(1  siTirtI  numbers.  ( prtificated  in 
,i(iv  <  aifxorv.  ttiat  have  Dual  Exhaust  .System 
^liOF  mitalleti 


Model 

Serial  numbers 

M-4-210 
M-4-210C 

1001  thmtigh  1045. 
lOOICttvough  1080C. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efloKCt  of  the  modification,  alteration,  or 
repMir  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  within  the  next  50 
hours  time- in-  service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  an  airplane  engine  fire  caused 
by  the  cloae  proximity  of  the  fuel  gascolator 
and  electric  fuel  pump  to  the  exhaust  system, 
accomplish  the  following: 

(a)  Relocate  the  gascolator  and  fuel  pump 
from  above  the  air  egress  to  the  left-side  of 
the  airplane  in  accordance  with  Maule 
Service  Bulletin  No.  10,  dated  September  16, 
1994. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
(certification  Office  (AGO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  b>e 
obtained  from  the  Atlanta  AGO. 

(d)  The  relixration  required  by  this  AD 
shall  be  done  in  accordanc-e  with  Maule 
Service  Bulletin  No.  10,  dated  September  16, 
1994  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  I.'  S.G.  552(a) 
and  1  GFR  pari  51   (^pies  may  be  obtained 
from  Maule  .Aerospace  Technology,  Inc.. 
Lalcp  Mauio.  Route  5.  Box  318,  Moultrie, 
(ieorgia  .11768.  (kipies  may  be  inspiected  at 
the  FAA.  Ontral  Region.  (Office  of  the 
.Assistant  C'hief  Qiunsel,  Room  1558,  601  E. 
12th  Street.  Kansas  (aty.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC: 

(e)  This  amendment  (39-9610)  becomes 
effective  on  June  21,  1996. 
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Issued  in  Kansas  City,  Missouri,  on  April 
30,  1996. 

Bobby  W.  Sexton. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  96-11167  Filed  5-3-96:  8:45  am] 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  Docket  No.  94-ANE-56; 
Amendment  39-9513;  AD  96-04-02] 

Airwortttiness  Directives;  AiiiedSignal 
Inc.  ALF502L  Series  Turtx>fan  Engine 

AOBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  96-04-02  applicable  to 
AiiiedSignal  Inc.  (formerly  Textron 
Lycoming)  ALF502L  series  turbofan 
engines  that  was  published  in  the 
Federal  Register  on  February  29.  1996 
(61  FR  7692).  The  AD  number  in  the 
compliance  section  is  incorrect.  This 
document  corrects  the  AD  number.  In 
all  other  respects,  the  original  document 
remains  the  same. 
DATES:  Effective  May  6,  1996. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  AiiiedSignal  Inc.  (formerly  Textron 
Lycoming)  ALF502L  engines,  was 
published  in  the  Federal  Register  on 
February  29.  1996  (61  FR  7692).  The 
following  correction  is  needed: 

On  page  7693.  in  the  middle  column, 
in  the  Compliance  Section  2..  in  the 
fourth  line.  "94-04-02"  should  read 
"96-04-02." 

Issued  in  Burlington.  MA,  on  April  22. 
1996. 

Jay ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  96-11173  Filed  5-3-96;  8:45  ami 
BIUJNO  CODE  4tie-13-U 


14  CFR  Part  73 

[Air^Mce  Dockst  No.  tS-ANE-TI] 

Ctiange  in  Using  Agency  for  Restricted 
Areas  R-4102A  and  B,  Fort  Devans; 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  for  Restricted  Areas  R-4102A 
and  B,  Fort  Devens,  MA,  from  "Director 
of  Plans,  Training  and  Security,  Fort 


Devens,  MA"  to  "Chief,  Reserve 
Component  Division,  Devens  Reserve 
Forces  Training  Area,  Ayer,  MA."  This 
is  an  administrative  change  resulting 
from  a  realignment  of  responsibilities 
within  the  Department  of  the  Army. 
There  are  no  changes  to  the  boundaries, 
designated  altitudes,  time  of 
designation,  or  activities  conducted 
within  these  restricted  areas. 

EFFECTIVE  DATE:  0901  UTC.  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division 
(ATA-400),  Office  of  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-3075. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  using  agency  for  Restricted  Areas  R- 
4102A  and  B,  Fort  Devens,  MA,  from 
"Director  of  Plans,  Training  and 
Security,  Fort  Devens,  MA"  to  "Chief. 
Reserve  Component  Division,  Devens 
Reserve  Forces  Training  Area,  Ayer. 
MA."  This  is  an  administrative  change 
to  reflect  oi^anizational  changes  within 
the  Department  of  the  Army.  There  are 
no  changes  to  the  dimensions,  time  of 
designation,  or  activities  conducted 
within  the  affected  restricted  areas. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary.  Section  73.41  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8C  dated  June  29, 1995. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX>T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


Environmental  Review 

This  action  changes  the  using  ^ency 
of  the  restricted  areas.  There  are  no 
changes  to  the  boundaries,  designated 
altitudes,  times  of  designation,  or 
activities  conducted  within  the  affecied 
restricted  areas.  Accordingly,  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  as  set  forth 
in  FAA  Order  1050.1D.  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts"  and  the 
National  Environmental  Policy  Act. 

List  ofSubiects  in  14  CFR  Pail  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73-{AMB4DED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963Comp,  p.  389. 

$73.41    [Amended] 

2.  Section  73.41  is  amended  as 
follows: 

R-4102A  Fort  Devens,  MA  (Amended) 

By  removing  "Using  agency.  Director  of 
Plans,  Training  and  Security,  Fort  Devens. 
MA."  and  substituting  the  following:  "Chief, 
Reserve  Component  Division.  Devens 
Reserve  Forces  Training  Area,  Ayer,  MA." 
R-4102B  Fort  Devens,  MA  (Amendedl 

By  removing  "Using  agency.  Director  of 
Plans.  Training  and  Security,  Fort  Devens, 
MA."  and  substituting  the  following:  "Chief, 
Reserve  Component  Division,  Devens 
Reserve  Forces  Training  Area,  Ayer.  MA." 
Issued  in  Washington,  DC.  on  April  16, 
1996. 

Nancy  B.  Kalinowski. 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  96-11252  Filed  5-3-96:  8:45  am] 

BiLUNG  OOK  M19-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 

Ethics  Training  for  Registrants 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Final  rules. 

SUMMARY:  On  December  14. 1995,  the 
Commodity  Futures  Trading 
Commission  (Commission  or  CFTC) 
published  for  comment  proposed 
amendments  to  §  3.34,  which  governs 
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Hthics  Irninin^  for  C.'onunissiuii 
registriiiils    rh«s«  ammulmoiit.s  rH<|iiir»^ 
ethi(  s  (raiimi^  provulurs,  who  hav«  not 
alrviiciv  bt»«'ii  authorized  by  the 
ComiHivsion  to  provide  etliKs  tniiiiin^. 
to  pass  the  S«n«^s  1  Fxaminalioii.  tho 
standard  Indiistrv  proTu  umh  v  test,  aiitl 
posMtss  thrtw  v»*nrs  ot  r«!lt«vaiil 
nx(H>ri«iu.n  Th»>  nili>  is  now  also 
applic  ahlf  lo  stnte-ac  innlilHd  ttntities, 
whu  h  in  lh«  past  wnr»' fxiimpt  from 
(  ertniii  r»'<iiiirHiiienls 
EFFECTIVE  DATE:  These  rule  amendments 
will  be<  oiTie  effe<.fivt'  |iint'  S.  19*)6 
However,  with  respei  t  lo  state- 
a(;t:r»*tiited  persons  or  entities  providutK 
ethics  trniiiin^  pursuant  to  *>  .1.14  as  of 
Man  h  J9,  l^Wfi.  the  applu  ahle  date 
shall  hf  .Aunusl  t^.  l')««. 
Fon  FurrrHER  iitf^oRMArKM  contact: 
[.awn'nre  B  Patent.  A.s.so«  late  Cihief 
(louiisol  or  Mvni  R  Silfxtrsfem. 
Att(iriu'vAdvist)r.  Division  of  Tnulmg 
ind  Markets.  llSfi  21st  Street.  NW  . 
VVashin^lon.  IX:  20.SHt   Telephone  [202] 
41H-54S() 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

.S«Htion  210  »f  the  Futures  Trading 
Practic  OS  Act  of  1992  ailded  a  new 
paragraph  (b)  to  .Seirtion  4p  of  the 
f Commodity  ExrhanRe  Ac  t  (Act)  to 
mandate  ethics  training  for  persons 
required  to  \w  registered  under  the  Act  ' 
On  April  fi.  1993.  the  C'oinmission 
adopted  Rule  3.34  to  implement  this 
Congrossional  mandate  •'  Rule  3.34 
requires  natural  persons  registered 
under  the  Act  to  attend  ethics  training 
to  ensure  that  they  understand  their 
responsibilities  to  the  public  under  the 
Act  The  required  training  must  afldress 
the  requirements  of  the  Act  and  relevant 
rviles  (  one  eniing  the  treatment  and 
handling  of  c:ustomer  orders  and 
business.  Issues  to  be  addressed  may 
include:  Honesty,  fairness  and  the 
interests  of  customers  and  the  integrity 
of  the  markets,  effw  five  supervisory 
systems  and  c:ontrols,  as.sessment  of 


'  Thu  proviiion  of  ih«  Art  u  ccxlifiBil  at  7  (I  SO 
ttplbl  ( 1<»>W)  ami  ttdlws  th.il 

1  hi'  (  (.mniimion  «hrfll  mini)'  r«>)(uiali<)ni  lo  mjiiir<> 
n«v¥  rpumrann.  within  fi  ^lllMlh^  after  rwPivmR 
mil  h  rH^miralum.  lo  .itlnml  a  !r.iiiiin«  w»ion.  .iml 
dlt  olhpr  rH^isrranls  ui  adtrul  fxtriodi*  traininf( 
ws.^itinH,  to  pn.^urn  that  rp){i«trHiUH  inderstand  their 
re.'t^xmsihiuiies  to  ihn  [jiiblu  uiul»>r  this  Atl. 
inclii'lin)^  rosp<)n.4if)ililiRfl  tti  ob^trrvn  lust  anil 
«]iiitable  principles  of  tr.ide   any  rule  or  regulation 
of  the  Commijuiion.  any  rule  of  any  appropriate 
ronlracl  market,  re^juloreii  lulures  a.ss(N:ialion.  or 
other  self  rexulatorv  orRaniAalion,  or  any  other 
appliidble  Kcileral  or  ilate  law.  rule  or  nmulalion 

'S«  KK  lis??,  I<lfsa4    l<tS87.  l<*^<»J-l't5<J4  (Apr 
15.  199)1   In  Seplemtier    I '»9 1,  the  Commission 
i.wuetl  a  Fedaral  R*)|isier  release  to  i  Unfy  the 
prtxe>lur«s  to  be  followed  tiv  pers<ins  seekinx  lo 
pniyide  ethits  training  pursuant  to  Kule  I  14    S«  KK 
478<»0  iSept    U.  199J) 


financial  cirtiumstances  and  investment 
MX|)erience  of  caistomers;  disclosure  of 
material  information;  and  avoidance  of 
c  onflicts  of  interest 

New  n»gistrants  must  attend  ethics 
training  within  six  months  of  being 
^rantt^d  r»?gistrati(in  and  every  three 
years  thereafter  The  initial  training  is 
required  to  be  at  least  four  hours  in 
duration:  subsecjuent  training  must  be  at 
least  one  hour  in  duration  Persons 
rwgislerffd  when  Rule  3  34  be<Jime 
effe<:tive  on  April  26,  1993  were  granted 
until  April  26.  19<)6  to  attend  an  initial 
training  session  of  at  least  two  hours  in 
duration  and  thereafter  to  attend  a  one- 
hour  session  every  three  years.  Ethics 
trainers  must  maintain  records  of 
materials  u.sed  in  such  training  and  of 
attendees  at  such  training 

In  r)«M  ember  1995.  the  Commission 
adopte<l  amendments  to  Rule  3.34  to 
enhance  the  operation  of  the  ethics 
training  program  and  furnish  additional 
guidance  with  respect  to  the  ac:tivities  of 
ethit:s  training  providers. '  These 
amendments,  which  became  effective  on 
January  12.  1996.  require,  among  other 
things,  that  a  person  seeking  to  provide 
othitjs  training  certify  that  he  is  not 
subject  to  a  statutory  disqualification 
fn)m  registration  under  the  Aci.*  barred 
from  servic;e  on  self-regulatory 
organization  (SRO)  governing  boards  or 
i:ommittees.'*  or  subject  to  a  pending 
pr(x:eeding  concerning  possible 
violations  of  the  Act  or  rules  or  orders 
promulgated  thereunder*  Also  in 
I)ecember  199.5,  the  Commission 
published  proposals  for  further 
amendments  to  Rule  3.34  which  would 
require  that  persons  who  seek  to 
provide  ethics  training:  (1)  present 
satisfactory  evidence  of  successful 
completion  of  proficiency  testing 


'  60  FR  6J907  (Dec.  1 3.  19951 

•7  1'  SC.  12a(2tand  (3)(1994l.  The  Ad  speciHes 
several  ffinindt  for  disqualincation  from 
fRKistralion  >;i<  ludinfi.  among  others,  a  prior 
reviKjition  of  re|}istration,  felony  conviction,  and  an 
iniunrtinn  relating  to  futures  ur  secunties  activities. 

'  No  ^>erson  may  serve  on  SRO  governing  boards 
or  committees  who.  among  other  things,  hat  been 
found  within  the  prior  three  years  to  have 
1  ommitteil  a   "disriplinary  offense"  or  entered  into 
a  settlement  agreement  with  respect  to  a  charge 
involving  a    disriplinarv  offense,"  is  currently 
suspeniled  from  trading  on  any  contract  market,  is 
suspemleii  <ir  expelled  from  membership  in  any 
.SKO.  nr  IS  (  iirrentlv  subject  to  an  agreement  with 
the  Commiiision  or  an  .SRO  not  to  apply  for 
regislratmn  or  membership   A   'disciplirvary 
offen.se  '  for  these  pur[X)»e»  means  any  violation  of 
'he  .Ai  t  or  the  rules  promulgated  thereunder  or  SRO 
rules  other  than  those  relating  In  (II  Decorum  or 
attire:  (2!  fiiwincial  requirements:  nr  (31  reporting  or 
re<  ordkeepiiig.  unless  resulting  in  fines  aggregating 
more  ilwn  S5.0flO  in  a  calendar  year,  provided  such 
SRO  rule  violations  did  not  involve  fraud,  deceit  or 
conversion,  or  result  m  a  suspension  or  expulsion. 
17f:KK  1  61(10951 

".SwCijmmission  Rule  3.34(b)(3).  60  FR  63907. 
61912 


requirements  established  by  a  registered 
futures  association;  and  (2)  possess  a 
minimum  of  three  years  of  relevant 
experience.  The  Commission  also 
proposed  to  amend  Rule  3.34  to 
eliminate  the  provision  permitting  state- 
accredited  entities  to  provide  ethics 
training  without  compliance  with  the 
requirements  applicable  to  other 
providers  under  the  rule.' 

The  Commission  received  five 
comment  letters  on  the  proposed  rule 
amendments.  The  commenters  included 
a  registered  futures  association,  an  SRO 
and  three  ethics  training  providers.  The 
commenters  generally  supported  the 
objectives  of  the  proposed  rule 
amendments,  but  some  commenters 
recommended  modifications  of  the 
proposals.  Comments  addressed  to 
specific  provisions  of  the  proposed  rule 
amendments  and  the  Commission's 
resolution  of  the  issues  raised  therein 
are  discussed  below  in  the  context  of 
the  relevant  rule  provision. 

Based  upon  its  review  of  the 
comments  received  and  in  light  of  its 
exp>enence  in  administering  this 
program,  the  Commission  has  adopted, 
substantially  in  the  form  proposed,  the 
amendments  to  Rule  3.34  regarding 
ethics  training  providers  published  in 
December  1995.  The  amendments 
adopted  herein  will  require  any  person 
other  than  an  SRO  seeking  to  provide 
ethics  training  to  meet  a  proficiency 
testing  requirement  and  possess  a 
minimum  of  three  years  of  relevant 
experience.  These  amendments  have 
been  adopted  generally  as  proposed, 
with  certain  clarifications  based  upon 
the  Commission's  review  of  the 
comments  received.  The  provisions  of 
the  rule  relating  to  the  topics  to  be 
covered  in  ethics  training  and  the 
minimum  requirements  for  attendance 
by  registrants  at  such  training  remain 
unchanged, 

II.  Amendments  to  Commiasion  Rule 
3.34 

A.  Proficiency  Testing  and  Minimum 
Experience  Requirements 

Currently.  Rule  3.34  requires  that  any 
person  seeking  to  provide  ethics 
training  to  registraints  under  Rule  3.34, 
other  than  an  SRO  or  a  state-accredited 
entity,  certify  to  a  registered  futures 
association  that  such  person,  any 
principals  thereof  (as  defined  in 
Commission  Rule  3.1(a))  *  and  any 
individuals  who,  on  behalf  of  such 
person,  present  ethics  training  or 
prepare  ethics  training  videotapes  or 
electronic  presentations  are  not  subject 


to:  (1)  Statutory  disqualification  from 
registration  under  Sections  8a  (2)  or  (3) 
of  the  Act;  (2)  a  bar  from  service  on  SRO 
governing  boards  or  committees  based 
upon  disciplinary  histories  pursuant  to 
Commission  Rule  1.63  or  any  SRO  rule 
adopted  thereunder;  and  (3)  a  pending 
adjudicatory  proceeding  under  Sections 
6(c),  6(d),  or  9  of  the  Act,  or  similar 
proceeding  under  Section  8a  of  the  Act. 
or  Commission  Rules  3.55.  3,56  or  3.60. 
If  the  person  intends  to  conduct  training 
via  videotape  or  electronic  presentation, 
he  must  also  certify  that  he  will 
maintain  documentation  reasonably 
designed  to  verify  attendance  of 
registrants  at  such  presentations  for  the 
minimum  time  required.  These 
certifications  are  continuous;  thus,  if 
circumstances  change  which  result  in 
the  certification  becoming  inaccurate, 
the  ethics  training  provider  must 
promptly  so  inform  the  registered 
futures  association  which,  upon  being 
so  notified,  shall  refuse  to  include  in.  or 
shall  remove  such  person  from,  the  list 
of  ethics  training  providers.** 

The  amendments  to  Rule  3.34 
proposed  in  December  1995  would 
require  any  person  seeking  to  provide 
ethics  training  (other  than  an  SRO)  to 
furnish  satisfactory  evidence  to  a 
registered  futures  association  that  he  has 
met  the  proficiency  testing  requirement 
established  by  a  registered  futures 
association  pursuant  to  Section  17(p)(l) 
of  the  Act  for  the  registration  of 
commodity  professionals '"  and 
possesses  three  years  of  relevant 
experience.  Currently,  the  National 
Commodity  Futures  Examination  (Series 
3  Exam)  is  the  proficiency  test  required 
to  be  completed  by  most  commodity 
professionals.  ■' 

The  proficiency  requirement,  coupled 
with  a  three-year  experience 
requirement,  provides  an  even-handed, 
objective  basis  for  assuring  a  minimum 
level  of  expertise.  Further,  such 
standards  are  compatible  with  the 
'  method  used  by  the  Commission  to  date 
in  reviewing  applications  from  potential 
offerors  of  ethics  training.  As  the 
Commission  noted  in  proposing  the 
original  Rule  3.34,  "pedagogical 
expertise  and  knowledge  of  futures  are 
factors  that  should  be  taken  into 
consideration  in  evaluating  potential 


'60FRA4132  (Dec.  14.  1995). 
•  17  CFR  3.1(a)  (1995). 


"Commission  Rule  3.34(b)(3),  60  FR  63907, 
63912. 

'"Section  17(p)(l)  of  the  Act,  7  U.S.C. 
21(p)(l)(1994),  provides,  in  part,  that  a  registered 
futures  association  must  establish  training 
standards  and  proficiency  testing  for  persons 
involved  in  the  solicitation  of  transactions  subject 
to  the  Act,  supervisors  of  such  persons,  and  all 
ptersons  for  whom  it  has  registration 
responsibilities. 

"  See  NFA  Registration  Rule  401. 


offerors  of  ethics  training,"  '^ 
Consequently,  in  reviewing  applications 
filed  under  Rule  3.34  by  persons  seeking 
to  provide  ethics  training,  the 
Commission  has  endeavored  to  assure 
that  such  providers  demonstrate 
pedagogic:al  experience  and  knowledge 
of  the  futures  markets. 

In  commenting  on  these  proposed 
amendments,  the  National  Futures 
Association  (NFA)  stated  that  it  fully 
supports  the  concept  of  requiring  ethics 
training  providers  to  meet  objective  and 
readily  measurable  standards  of 
proficiency.  NFA  reiterated  its  view, 
expressed  initially  in  commenting  upon 
the  amendments  to  Rule  3.34  in 
December  1995,  that  it  is  imperative  that 
these  standards  assure  that  ethics 
training  providers  possess  a  working 
knowledge  of  the  futures  industry  and 
relevant  regulations.  NFA  expressed  its 
belief  that  satisfactory  completion  of  the 
Series  3  Exam,  in  conjunction  with 
three  years  of  relevant  experience, 
generally  will  achieve  this  end. 

Two  commenters  suggested  that 
persons  having  certain  types  of 
experience,  e.g.,  former  CFTC 
Commissioners  or  non-compensated 
instructors,  should  be  automatically 
exempted  from  the  proficiency  testing 
requirement.  One  commenter  expressed 
concern  that  the  proposed  amendments 
would  exclude  attorneys  who  have 
practiced  extensively  in  this  field  but 
who  would  be  unwilling  to  incur  the 
time  and  expense  associated  with  taking 
the  Series  3  Exam.  This  commenter 
recommended  an  alternative  proficiency 
requirement  to  the  Series  3  Exam  based 
upon  representations  that  the  proposed 
provider  is  not  subject  to  a  statutory- 
disqualification,  is  a  member  in  good 
standing  of  a  state  bar  association  and: 
(1)  Was  a  CFTC  Commissioner  or  staff 
attorney  or  SRO  staff  attorney  for  at  least 
two  years;  (2)  has  taught  a  futures 
course  at  an  accredited  university  or  law- 
school  for  at  least  two  years;  or  (3)  has 
had  a  law  practice  consisting  of  at  least 
thirty  percent  futures  work  over  the 
previous  three  years.  A  second 
commenter  proposed  that  the 
Commission  exempt  from  the 
proficiency  testing  requirement 
experienced  new  instructors  who 
participate  in  ethics  training  programs 
previously  authorized  by  the 
Commission.  This  commenter  suggested 
that  such  an  exemption  could  be 
limited,  so  as  not  to  detract  from 
achievement  of  the  objective  of  assuring 
effective,  high  quality  ethics  training,  to 
instructors  who:  (1)  Co-instruct  with  at 
least  one  other  instructor  who  has 
passed  the  Series  3  Exam;  (2)  possess 


qualifications  similar  to  those 
instructors  previously  participating  as 
ethics  training  providers:  (3)  are  not 
compensated:  and  (4)  meet  minimum 
experience  requirements.  The 
commenter  supported  such  an 
exemption  as  a  means  of  assuring  a 
healthy  influx  of  additional  qualified 
instructors.  This  commenter  noted  that 
its  pro  bono  instructors  are  highly 
experienced  in-house  counsel  and 
compliance  officers  of  future 
commission  merchants,  commodity 
pool  operators  and  commodity  trading 
advisors  and  attorneys  s{>eciaiizing  in 
financial  services  law  and  regulation 
who  have  been  very  effective  instructors 
of  ethics  training. 

The  Commission  believes  that 
requiring  persons  who  seek  to  provide 
ethics  training  to  provide  proof  of 
satisfactory  completion  of  a  proficiency 
testing  requirement  and  of  three  years  of 
relevant  industry  or  pedagogical 
experience  provide  objective,  readily 
administered  standards  for  determining 
knowledge  of  relevant  matters, 
compliance  with  which  should  not  be 
unduly  burdensome."  Compliance  with 
the  proficiency  test  requirements 
applicable  to  registrants  is  an 
appropriate  bencJimark  for  a  minimum 
level  of  knowledge  of  relevant  statutory 
and  rule  requirements.'*  However,  the 
Commission  appreciates  that  the 
proficiency  requirement  may  be  unduly 
restricrtive  in  some  teases  and  believes 
that  this  requirement  can  be 
implemented  with  sufficient  flexibility 
to  permit  highly  qualified  instructors,  at 
least  those  providing  services  on  a  pro 
bono  basis,  to  participate  in  ethics 
training  programs  with  providers  who 


I2  58FR  19575.19586. 


"One  commenter  sugjjesteo  fhat  the  minimum 
experience  requirement  be  two  years  rather  than 
three,  bec^ause  t»o  years  corresponds  to  the 
minimum  experience  required  by  NF.A  before  .APs 
of  member  futures  coni.T.i&sion  merchants  and 
introducing  brokers  ore  permitted  to  exercist 
discretion  ove.'  accounts  See  NF.A  Ruie  2-81d) 
However,  the  Commission  believes  that  the  special 
responsibilities  of  ethics  training  instructors 
warrant  a  three-year  minimum  experience 
requirement. 

"The  Clommission  beileves  that  the  Series  3 
Exam  is  the  only  relevant  proficiency  test  currently 
available  for  et.hics  training  providers,  since  it  is  the 
proficiency  test  that  is  generally  applicable  to 
Commission  registrants  and  is  designee  tc  assi-re  a 
broad  working  knowledge  of  the  futures  industrv 
Although  the  Commission  recently  approved  an 
alternative  proficiency  testing  requirement  under 
which  general  securities  representatives  whose 
commodity  interest  activity  will  beJimited  to 
managed  accounts  or  commodity  pool  interests  may 
take  the  Futures  Managed  Funds  Examination 
(Series  31  Exam)  in  lieu  of  the  Series  3  Exam,  the 
Commission  believes  that  even  if  an  ethics  trair.inf; 
provider  wishes  to  instruct  only  commoditv  )x>oi 
operators,  commodity  trading  advisors  and  their 
associated  persons  (.APs).  the  more  comprehensive 
based  Series  3  Exam  is  the  appropriate  proficiency 
test. 
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have  passed  tha  Series  3  Exam.  Such 
service  is  itself  in  furtherance  of  the 
public  interest  and  established  ethical 
prf!t.opts,  and  the  Commission  believes 
that  alternative  indicia  of  experience 
can  be  relied  upon  in  such  cases. 

The  Commission  therefore  believes 
that  it  would  he  appropriate  for  NF"A,  in 
establishing  proficient;y  standards,  to 
create  either  on  a  i:ase-by-case  or  (generic 
basis,  a  waiver  of  the  proficiency  test 
requirement  in  appropriate  cases,  where 
the  proposed  m.structors  would  serve 
without  compen.sation  and  have 
qualifications  that  evidence  expertise  at 
least  comparable  to  that  provided  by 
successful  completion  of  the  Series  .1 
Exam.  Such  an  exception  might 
appropriately  be  granted  in 
( ircumstances  in  which  the  person:  (1) 
Co-instructs  with  at  least  one  other 
instrui;tor  who  has  passed  the  Series  3 
Exam;  (2)  meets  the  minimum 
experience  requirements  and  has 
experience  in  financial  services  law  and 
regulation:  and  (3)  is  acting  on  a  pro 
bono  basis,  i.e..  without  compensation 
other  than  reimbursement  for  travel 
t'xpeiKses.  The  Ciommission 
contemplates  that  NFA  may  grant  other 
exemptions  from  the  proficiency  test 
requirement  in  spe<:ial  circumstances, 
such  as  where  a  scheduled  instructor 
becomes  unavailable. '^ 

The  Commission  intends  that  the 
requirement  of  three  years  of  relevant 
experience  may  be  satisfied  not  only  by 
pedagogical  experience  but,  also,  by 
relevant  industry  experience.  For 
example,  such  industry  experience 
might  he  acquired  through  legal  practice 
ill  the  fields  of  future.s  or  stH::iirities  or 
employment  as  ,i  c  umphaiu.e  officer  or 
rislt  manager  at  a  brokerage  or  end-user 
firm.  NFA  suggests  in  its  comment  letter 
that  guidelines,  rather  than  an  itemized 
list  of  a<:(eptnble  positions.  Iw  provided 
to  address  the  types  of  experience  that 
would  be  acceptable  for  this  purpose 
Such  guidelines  could  iii<  hide  examples 
of  acceptable  r*'levaiit  experience,  such 
as  those  suggested  by  the  Commission, 
but  would  not  prt>clude  s<itisfa<  lion  of 
the  relevant  experieme  requirement  by 
other  means.  NFA  (or  the  (Commission 
if  It  c:hose  to  retain  that  responsibility) 
would  have  the  discretion  to  determine 
whether  a  potential  provider  had 
demonstrated  the  relevant  ex^wrienco.'*' 


NFA  expressed  its  willingness  to 
establish  experience  re-quirements  but 
requested  confirmation  that  the 
C;ommi.ssion  intends  that  it  do  so.  The 
Commission  believes  that  it  is 
appropriate  for  NFA  to  promulgate  rules 
establishing  experience  and  proficiency 
standards  for  ethics  training  providers, 
subject  to  the  general  standards  set  forth 
in  Rule  3.34."  The  Commission  hereby 
delegates  authority  to  NFA  to 
promulgate  rules  establishing 
experience  and  proficiency  standards 
for  ethic:s  training  providers.  Such 
standards  may  consist  of  guidelines 
consistent  with  the  views  set  forth 
herein.'" 

B.  Applirability  of  Certification, 
Proficiency  Testing  and  Experience 
Requirements 

Rule  3.34  requires  that  any  provider 
of  ethics  training,  other  than  an  SRO 
offering  ethics  training  to  its  members  or 
employees  or  an  entity  accredited  to 
conduct  continuing  education  programs 
by  a  state  professional  licensing 
authority  in  the  fields  of  law,  finance, 
accounting  or  economics,  file  the 
certification  referred  to  above  in  order  to 
be  included  on  a  list  of  ethics  training 
providers  maintained  by  a  registered 
futures  asso<:iation.  In  December  1995, 
the  Commission  proposed  to  amend 
Rule  3.34  to  eliminate  the  provision 
permitting  state-accredited  entities  to 
provide  ethics  training  without 
compliance  with  the  requirements 
applicable  to  other  providers  under  the 
rule. 

The  Commission  received  one 
comment  letter  addressing  this  aspect  of 
the  proposals.  The  commenter.  an  SRO, 
supported  the  proposal  to  impose 
proficiency  testing  and  experience 
requirements  upon  ethics  training 
providers  other  than  SROs.  even  if  they 
are  state-accredited  entities.  The  SRO 
staleil  that  until  now  almost  all 
exchange  members  received  their  ethics 
training  from  the  exchange  itself.  While 
the  SRO  believes  that  most  members 
will  continue  to  attend  ethics  training 
provided  by  the  exchange,  a  greater 
number  of  exchange  members  may 
ihoose  to  enroll  in  ethics  training 
programs  offered  by  providers  other 
than  the  SRO  as  a  result  of  the 
f3e(  ember  1995  amendments  to  Rule 


"NKA  Rulp  ■iOZ  perinitn  \l  .\\  \\ip  Hri'suloiil  iif 
Compliante  to  waivf  ihc  ({imht.iI  prnfii  leni  v 
reqiiiremenls  unilHr  (  in  uni.sl.ini  »•«  np^JfovHil  bv 
NKA  »  Boar<)  of  Din-i  l(irs   S«'t'  .il«)  NK.A  Iiili-rprntivc 
NotiiPS  undi-r  Rul.t  4()J  ,il  IWia.iiid  1'I02J 

'"N^■,^  nolrd  that  it  rnipluys  a  •iiiiiilar  apiiro.li  h 
tinder  \FA  Compliam  e  Kcile  J-8   Ruin  2  a  riinnrM!. 
NKA  avsocidfe*  who  Hxrri  ise  di.Ht  rftlnin  ovi»r 
customer  arcounls  lo  havt-  l>f»n  r»nisleri"<)  lor  two 
years.  NKA  may.  at  us  ilistrpuon,  waive  ihis 


rc<|uiri"mpni  if  the  a.H.'toriate  shows  thai  he  has 
wimvalent  exfwrionce  .Mthough  "equivalent 
e«p«!rieni;e  ■  is  not  (iefined  in  Ihe  rule.  NFA  ha.s 
encDunlered  no  difficulties  In  adininistering  this 
rule 

'  ».o  kkmi  ^2.fi^l3i 

'■of  (nil rip.  NK.A  s  rules  mu.it  be  submitled  to  the 
(ioininissinn  forrpview  pursuant  In  S«Ttion  17(j)of 
Ihe  Act.  whi(  h  governs  CummUssion  review  and 
approval  III  registered  futures  association  rules.  7 
U.S.C  ill))  119*1). 


3.34  which  may  increase  the  availability 
of  videotape  and  electronic  ethics 
training  programs.  Therefore,  the  SRO 
expressed  a  strong  interest  in  assuring 
that  non-SRO  providers  have  the 
necessary  knowledge  and  experience  to 
provide  such  training." 

The  Commission  is  adopting  as 
proposed  an  amendment  to  Rule  3.34  to 
require  that  state-accredited  entities  file 
with  the  NFA  the  certification  required 
under  Rule  3.34(b)(3)(iii)  and  comply 
with  the  other  relevant  provisions  of 
Rule  3.34,  including  proficiency  testing 
and  experience  requirements.  In  the 
absence  of  such  compliance  and  in  light 
of  the  potential  for  significant  variations 
among  state-accreditation  regimes,  the 
Commission  would  have  no  ready 
means  of  assuring  that  such  providers 
have  a  minimum  level  of  relevant 
knowledge  or  experience. ^° 

The  Commission  proposed  that  the 
proficiency  testing  and  minimum 
exf>erience  requirements  apply  to  the 
provider  or  sponsor  of  the  ethics 
training  program,  to  any  instructors  or 
presenters  employed  by  the  provider  of 
such  ethics  training,  and  to  those 
persons  who  prepare  ethics  training 
videotapes  or  electronic  presentations. 
NFA  expres.sed  concern  that  the  rule  as 
■proposed  appeared  to  require  that  the 
ethics  training  provider  itself,  which  in 
many  instances  would  be  a  corporate 


"The  SRO  comnienter  also  recommended  an 
additional  amendment  of  Rule  3.34(b)(4)  to  require 
that  ethics  training  providers  submit  records  of 
ethics  training  attendance  by  floor  traders  and  floor 
brokers  lo  the  contract  markets  that  have  granted 
them  trading  privileges  as  well  as  to  NFA.  The 
Commission  adopted  an  amendment  to  Rule 
3.34(b)(4)  in  December  1995  to  require  ethics 
training  providers  to  furnish  records  of  attendees  at 
such  training  to  a  registered  futures  association  but 
did  not  propose  further  amendments  to  this 
provision  60  FR  63907,  63911-63912.  While  ihe 
Commission  is  generally  supportive  of  contract 
markets  receiving  ethics  training  records  on  floor 
traders  and  floor  t>roker»  to  whom  thev  have 
granted  trading  privileges,  the  Commission  does  not 
believe  that  an  additional  amendment  to  Rule 
3.34(b)(4)  is  necessary  to  achieve  that  end.  Contract 
markets  may  encourage  or  require  their  own  floor 
trader  and  floor  broker  members  lo  provide 
satisfactory  proof  of  satisfactory  completion  of  the 
ethics  training  requirements.  Further,  jhe 
Commission  encourages  ethics  training  providers 
instructing  floor  traders  and  floor  brokers  lo  provide 
this  information  lo  Ihe  relevant  contract  markets. 

'"As  lo  whether  SROs  themselves  should  be 
subject  to  Ihe  requirements  applicable  to  other 
providers  under  3.34.  the  Commission  believes  that 
the  business  purposes  and  functions  of  SROs,  the 
statutory  and  regulatory  requirements  applicable  lo 
SROs,  and  the  Commission's  oversight  program  for 
assuring  compliance  by  SROs  with  their 
responsibilities  under  the  Act  and  Commission 
rules  provide  sufricient  assurance  of  the  expertise 
and  ntness  of  SROs  as  ethics  training  providers 
without  the  necessity  for  imposing  additional 
requirements.  Consequently,  the  Commission's 
proposals  with  respect  to  proficiency  training  and 
pedagogical  or  industry  experience  did  not  apply  to 
SROs  seeking  to  provide  ethics  training  lo  their 
members  or  employees.  60  FR  64132,  64134, 
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entity,  meet  the  proficiency  and 
experience  requirements.  NFA 
recommended  that  the  Commission 
clarify  this  aspect  of  the  rule  to  make 
clear  that  the  persons  who  will  be 
required  to  meet  these  standards 
include  the  principals  of  the  ethics 
training  provider,  any  instructors  or 
presenters  employed  by  the  provider 
and  persons  who  prepare  ethics  training 
materials,  including  videotaped  and 
electronic  presentations.  NFA  also 
recommended  that  only  those  principals 
of  registered  firms  that  offer  in-house 
ethics  training  who  are  directly 
involved  with  the  ethics  training 
process  be  required  to  meet  the 
proficiency  and  experience 
requirements,  noting  that  it  would  serve 
no  purpose  to  require  all  principals  of 
a  registered  firm  to  comply  with  these 
requirements. 

The  Commission  agrees  that 
clarification  of  the  applicability  of  the 
testing  and  experience  requirements  is 
desirable  and  that  these  requirements 
should  not  apply  to  all  principals  of 
registered  firms.  The  Commission 
believes  that  the  proficiency  testing  and 
experience  requirements  should  apply 
to  persons  who  are  direct  participants  in 
ethics  training,  whether  as  presenters  of 
such  programs,  preparers  of  course 
materials,  or  supervisors  of  such 
activities.  Consequently,  the 
Commission  believes  that  unlike  the 
required  representations  concerning 
fitness,  which  apply  to  all  principals  of 
the  ethics  training  provider,  the  testing 
and  experience  requirements  should  not 
apply  solely  by  virtue  of  status  as  a 
principal,  but,  rather,  should  be 
applicable  based  upon  involvement  in 
such  programs  as  instructors, 
developers,  supervisors  or  managers  of 
such  programs. 

A  person  who  is  currently  acting  as  an 
instructor  or  course  preparer  for  an 
ethics  training  provider  whose 
appUcation  to  provide  ethics  training 
has  previously  been  granted  by  the 
Commission  will  not  be  subject  to  the 
proficiency  testing  and  minimum 
relevant  experience  standards  of  Rule 
3.34,  However,  should  such  an  ethics 
training  provider  seek  to  add  a  new 
instructor  or  course  preparer,  such 
person  would  be  subject  to  the 
proficiency  testing  and  minimum 
relevant  experience  standards.  Persons 
acting  as  instructors  or  presenters  of  in- 
person  ethics  training  or  preparing 
videotapes  or  electronic  presentations 
on  behalf  of  a  state-accredited  entity 
must  meet  the  proficiency  and 
experience  requirements,  even  if  such 
persons  have  previously  been  operating 
under  Rule  3.34.  However,  for  existing 
ethics  training  providers  operating  as  of 


March  29. 1996  pursuant  to  the  former 
Rule  3.34  provision  permitting  certain 
state-accredited  entities  to  provide 
ethics  training  without  further 
authorization,  the  effective  date  for 
these  rule  amendments  will  be  deferred 
for  60  days  to  allow  adequate  time  for 
filing  the  requisite  certification  and  to 
take  and  pass  the  Series  3  Exam. 

III.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-611  (1994),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
discussed  herein  will  not  affect  SROs 
who  wish  to  provide  ethics  training  but 
would  affect  all  others  who  seek  to  be 
included  on  a  list  of  authorized  ethics 
training  providers,  including  entities 
accredited  to  conduct  continuing 
education  programs  by  state 
professional  licensing  authorities  in  the 
fields  of  law,  finance,  accounting  or 
economics.  The  impact  of  this  proposal 
on  persons  seeking  to  become  providers 
of  ethics  training  should  be  minimal.  At 
this  time,  a  one-time  processing  fee  for 
the  Series  3  Exam  offered  by  the  NFA 
is  $75.00.  This  should  not  constitute  an 
unduly  burdensome  entry  cost  for  ethics 
training  providers;  the  same  cost  is 
incurred  by  all  the  attendees  at  ethics 
training  as  a  cost  of  registration. 
Requiring  a  minimum  level  of 
experience  also  should  not  adversely 
impact  small  businesses  as  this 
requirement  should  not  impose 
additional  financial  cost  upon  such 
entities.  Further,  the  ethics  training 
requirement,  reflects  a  Congressional 
mandate  to  assure  that  registrants 
understand  their  responsibilities  to  the 
public  under  the  Act.  Therefore,  these 
rule  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  previously  submitted 
the  proposed  rule  and  its  associated 
information  collection  requirements  to 
the  Office  df  Management  and  Budget. 
While  the  amendments  proposed  herein 
have  no  burden.  Rule  3.34  is  a  part  of 
a  group  of  rules  which  has  the  following 
burden: 


Rules  3.16,  3.32  and  3.34  (3038-0023, 
approved  June  2, 1993): 

Avemge  Burden  Hours  Per  Response: 
1.13. 

Number  of  Respondents:  60,980. 

Frequency  of  Response:  On  Occasion 
and  Triennially. 

Persons  wishing  to  comment  on  the 
information  which  will  be  required  by 
these  rules  as  amended  should  contact 
Jeff  Hill,  Office  of  Management  and 
Budget,  Room  3228,  NEOB,  Washington, 
D.C.  20503,  (202)  395-7340.  Copies  of 
the  information  collection  submission  lo 
OMB  are.  available  from  Joe  F.  Mink, 
CFTC  Clearance  Officer,  1155  21st  St. 
NW,  Washington.  DC  20581,  (202)  418- 
5170. 

List  of  Subjects  in  17  CFR  Part  3 

Registration,  Ethics  Training. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  la.  4d,  4e,  4g,  4m, 
4p,  8a  and  17  thereof  (7  U.S.C.  la,  6d. 
6e,  6g,  6m,  6p.  12a  and  21  (1994), 
hereby  amends  Part  3  of  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  3— AEGISTRAT10N 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

AuttMrity:  7  U.S.C.  la,  2,  4.  4a,  6,  6b.  ed, 

6e.  6f.  6g.  6h.  6i.  6k.  6m.  6o.  6p.  8,  9.  9a,  1 2, 
12a.  13b.  13c.  16a.  18.  19.  21  and  23;  5  U.S.C 
552.  552b. 

2.  Section  3.34  is  amended  by 
removing  and  reserving  paragraph 
(b)(3)(ii)  and  revising  the  introductory 
text  of  paragraph  (b)(3)(iii)  and 
paragraph  (b)(3)(iii)(A){J)  to  read  as 
follows: 

§3.34    Mandatory etliics IraMng for 
laylstiaiita. 

(b)*  •  • 

(3)*  •  * 

(ii)  [Reserved] 

(iii)  A  person  included  on  a  list 
maintained  by  a  registered  futures 
association  who  has  presented 
satisfactory  evidence  to  the  registered 
futures  association  that  any  individuals, 
on  behalf  of  such  person,  who  present 
ethics  training,  prepare  an  ethics 
training  videotape  or  electronic 
presentation,  or  who  supervise  the 
foregoing,  have  taken  and  passed  the 
proficiency  testing  requirements  for  an 
ethics  training  provider,  as  established 
by  rules  of  a  registered  futures 
association  that  have  been  approved  by 
the  Commission,  and  possess  a 
minimum  of  three  years  of  relevant 
experience  for  an  ethics  training 
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provider,  as  established  by  rules  of  a 
registered  futures  association  that  have 
been  approved  by  the  Commission,  and 
who  certifies  that; 

(A) *    •    • 

(J)  A  pending  adjudicatory 
proceeding  under  .sections  6(c),  B(d).  Be. 
6d,  or  9  of  the  Act.  or  similar  pro<;eeding 
under  Section  8a  of  the  Act,  or  §§  3.55. 
.1  56,  or  3.60;  and 
*         •         «  *         • 

Issund  in  Washington.  DC]  on  April  25. 
19H6.  by  the  CAJininis.sion. 
fean  A.  Webb, 
St^Tftary  of  the  Commission 
IFR  Doc  %-107J0  Filed  5-3-96;  8:45  ami 
BILUNO  COM  (MI-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

(CG01>46-012] 

RtN2115-AE4« 

Special  Local  Regulations;  Annual 
Kennewick,  Washington,  Columbia 
Unlimited  Hydroplane  Races 

AGENCY:  Coast  Guard.  IXDT. 
ACTION:  Direct  final  rule. 


SUMMARY:  By  this  direct  final  niie.  the 
Coast  Guard  is  permanently  amending  a 
special  lo<;al  regulation  governing 
general  navigation  and  anchorage  in  the 
vicinity  of  the  Annual  Kennewick, 
Washington.  Columbia  Unlimited 
Hydroplane  Races.  Changes  made  to  this 
regulation  will  clarify  its  annual 
effective  date  and  will  revise  the 
boundaries  of  the  regulated  area  This 
change  is  intended  to  better  inform  the 
boating  public  and  to  improve  the  level 
of  safety  at  this  event. 
DATES:  This  rule  is  effective  on  July  22. 
1996,  unless  the  Coast  Guard  receives 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  lune  20.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
US  Coast  Guard  Group  Portland.  6767 
N.  Basin  Ave  ,  Portland.  OR  97217- 
3992.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspe«.:tion  and  copying 
at  the  above  address  in  the  St.  Helens 
Building.  Waterways  Management 
Section.  Normal  office  hours  are 
between  7  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Comments  may  also  be  hand-delivered 
at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  C.A.  Roskam, 
Waterways  Management  Section,  U.S. 


Coast  Guard  MSO/Group  Portland.  OR 
(Telephone:  (503)  240-9327). 

SUPP1.EMENTARY  INFORMATION: 

Request  for  Comments 

Any  comments  must  identify  the 
name  and  address  of  the  person 
submitting  the  comment,  specify  the 
rulemaking  docket  (CGDl3-96-4)12)  and 
the  sptH:ific  section  of  this  rule  to  which 
each  comment  applies,  and  give  the 
reason  for  each  specific  comment. 
Plea.se  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'/:j  by 
1 1  inches,  suitable  for  copying  and 
ele<  tronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Regulatory  Information 

The  Coast  Guard  is  publishing  a  direct 
final  rule,  the  procedures  of  which  are 
outlined  in  33  CFR  1.05-55,  because  no 
adverse  comments  are  anticipated.  If  no 
adverse  comments  or  any  written  notice 
of  intent  to  submit  adverse  comment  are 
received  within  the  specified  comment 
period,  this  rule  will  become  effective  as 
stated  in  the  DATES  section.  In  that  case, 
approximately  30  days  prior  to  the 
effective  date,  the  Coast  Guard  will 
publish  a  notice  in  the  Federal  Register 
stating  that  no  adverse  comment  was 
received  and  confirming  that  this  rule 
will  become  effec-tive  as  scheduled. 
However,  if  the  Coast  Guard  receives 
written  adverse  comment  or  written 
notice  of  intent  to  submit  adverse 
comment,  the  Coast  Guard  will  publish 
a  notice  in  the  final  rule  section  of  the 
Federal  Register  to  announce 
withdrawal  of  all  or  part  of  this  direct 
final  rule.  If  adverse  comments  apply  to 
only  part  of  this  rule,  and  it  is  possible 
to  remove  that  part  without  defeating 
the  purpose  of  this  rule,  the  Coast  Guard 
may  adopt  as  final  those  parts  of  this 
rule  on  which  no  adverse  comments 
were  received  The  part  of  this  rule  that 
was  the  subject  of  adverse  comment  will 
be  withdrawn  If  the  Coast  Guard 
decides  to  proceed  with  a  rulemaking 
following  receipt  of  adverse  comments, 
a  separate  Notice  of  Proposed 
Rulemaking  (NPRM)  will  be  published  a 
new  opportunity  for  comment  provided. 

A  comment  is  considered  '"adverse"  if 
the  comment  explains  why  this  rule 
would  be  inappropriate,  including  a 
challenge  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change. 

Background  and  Purpose 

Each  year,  during  the  last  week  in 
lulv.  the  Annual  Kennewick, 


Washington,  Columbia  Unlimited 
Hydroplane  Races  are  held  on  the 
waters  of  the  Columbia  River  between 
the  western  end  of  Hydro  Island  and  the 
western  end  of  Clover  Island.  Under 
current  Coast  Guard  regulations,  33  CFR 
100.1303,  a  special  local  regulation  is 
established  each  year  during  the  event 
to  provide  for  public  safety  by 
controlling  the  movement  of  spectators 
and  participants  in  the  area  of  the  race 
course. 

The  current  regulations  do  not  clearly 
state  the  days  and  times  each  year  when 
the  become  effective.  In  years  past,  the 
Coast  Guard  has  published  a  notice  of 
implementation  in  the  Federal  Register 
in  order  to  clearly  announce  the 
effective  dates  and  times  of  the 
regulations  for  a  given  year.  This  direct 
final  rule  will  permanently  amend  33 
CFR  100.1303.  making  the  regulation 
effective  each  year  on  the  last  Tuesday 
through  Sunday  in  July  from  8:30  a.m. 
local  time  until  the  last  race  is 
completed  each  day  at  approximately 
7:30  p.m.  local  time. 

In  recent  years,  the  number  of 
recreational  vessels  transiting  the  area 
near  the  race  course  and  the  number  of 
spectator  craft  anchoring  in  the  vicinity 
of  the  race  course  has  greatly  increased. 
The  majority  of  the  recreational  vessels 
drawn  to  this  event  congregate  in  the 
vicinity  of  the  upstream  end  of  the  race 
course.  Often,  spectator  craft  anchoring 
upstream  of  the  race  course  break  free 
of  their  anchorage  and  drift  downstream 
onto  the  race  course,  endangering  both 
themselves  and  race  participants. 

To  promote  the  safety  of  spectators 
and  participants,  the  boundaries  of  the 
regulated  navigation  area  created  by  this 
special  local  regulation  are  being 
revised.  This  revision  will  move  the 
upriver  boundan'  an  additional  400 
yards  upriver.  This  change  is  intended 
to  increase  the  distance  between  the 
upriver  boundary  of  the  regulated  area 
and  the  race  course,  therefore 
decreasing  the  likelihood  that  spectator 
boats  will  drift  downriver  into  the 
course.  At  the  same  time  the  downriver 
boundary  of  the  regulated  area  will  be 
moved  upriver  and  additional  1.000 
yards.  This  change  is  intended  to 
decrease  the  distance  between  the 
downriver  boundary  of  the  regulated 
area  and  the  race  course,  therefore 
encouraging  si)ectators  to  observe  the 
race  from  the  downriver  side  where 
there  is  little  danger  of  drifting  into  the 
course. 

Discussion  of  Rules 

The  Coast  Guard  is  permanently 
amending  33  CFR  100.1303 — Annual 
Kennewick,  Washington,  Columbia 
Unlimited  Hydroplane  Races. 
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The  annual  effective  dates  and  times 
of  the  regulation  are  amended  so  that 
the  regulation  becomes  effective  each 
year  on  the  last  Tuesday  through 
Sunday  in  July  from  8:30  a.m.  local  time 
until  the  last  race  is  completed  each  day 
at  approximately  7:30  p.m.  local  time. 

Tne  boundaries  of  the  regulated 
navigation  area  created  by  these 
regulations  are  also  amended.  The 
boundaries  of  the  current  regulated  area, 
as  defined  in  this  section,  include  all 
waters  of  the  Columbia  River  from  the 
western  end  of  Hydro  Island  to  the 
western  end  of  Clover  Island  at 
Kennewick.  Washington.  This 
amendment  will  change  the  boundaries 
of  this  regulated  area  to  include  all 
waters  of  the  Columbia  River  between  a 
point  400  yards  upriver  of  Hydro  Island 
and  a  point  1,000  yards  upriver  of 
Clover  Island.  As  amended,  the 
regulated  area  created  by  this  regulation 
will  include  all  waters  of  the  Columbia 
River  bounded  by  two  lines  drawn  from 
shore  to  shore.  The  first  line  will  run 
between  position  latitude  46''14'07"  N, 
longitude  119°10'42"  W  and  position 
latitude  46"'13'42"  N,  longitude 
IIQ'IO'SI"  W.  The  second  line  will  run 
between  position  latitude  46''13'35"  N, 
longitude  119'*07'34"  W  and  position 
latitude  46''13'10"  N,  longitude 
119''07'47"  W.  Within  these  boundaries, 
general  navigation  and  anchorage  will 
be  restricted  by  this  regulation  during 
the  hours  it  is  in  effect.  This  change  is 
intended  to  encourage  spectator  craft  to 
anchor  downriver  of  the  race  course, 
which  would  greatly  reduce  the  number 
of  vessels  congregating  upriver  of  the 
race  course  and  reduce  the  risk  of 
vessels  floating  downriver  onto  the  race 
course.  It  is  also  intended  to  reduce  the 
number  of  recreational  vessels  transiting 
from  one  end  of  the  race  course  to  the 
other  before  and  after  the  race,  thus 
reducing  congestion  in  the  vicinity  of 
the  event. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
only  minor  changes  are  being  made  to 


the  regulations  and  that  the  changes 
made  reduce  the  area  affected  by 
approximately  one  half  mile. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  regulated  navigation  area  created 
by  this  section  is  being  reduced  by  this 
direct  final  rule.  Moreover,  vessels 
desiring  to  transit  this  area  of  the 
Columbia  River  may  do  so  by 
scheduling  their  trips  in  the  evening 
when  the  restrictions  on  general 
navigation  imposed  by  this  section  will 
not  be  in  effect.  For  these  reasons,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection-of-Infonnation 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  prej)aration  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  Commandant 
^Instruction  M16475,1B,  (as  revised  by 
59  FR  38654,  July  29, 1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 

ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 


PART  100— [AMENDED] 

1,  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.Q  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.1303  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

$100.1303    Annual  KanoMvtek, 
Washington,  Cdumbia  UnNniilsd 
Hydroplane  Races. 

(a)  This  regulation  is  effective  each 
year  on  the  last  Tuesday  through 
Sunday  in  July  from  8:30  a.m.  local  time 
until  the  last  race  is  completed  each  day 
at  approximately  7:30  p.m.  local  time, 
unless  sooner  terminated  by  the  Patrol 
Commander. 

(b)  The  Coast  Guard  will  restrict 
general  navigation  and  anchorage  by 
this  regulation  during  the  hours  it  is  in 
effect  on  all  waters  of  the  Columbia 
River  bounded  by  two  lines  drawn  from 
shore  to  shore;  the  first  line  running 
between  position  latitude  46°14'07"  N, 
longitude  119°10'42"  W  and  position 
latitude  46"'13'42"  N,  longitude 
lig^lO'Sl"  W;  and  the  second  line 
running  between  position  latitude 
46°13'35"  N,  longitude  119»07'34"  W 
and  position  latitude  46''13'10"  N, 
longitude  119''07'47"  W.  [Datum:  NAD 

83] 

*         •         «         *         * 

Dated:  April  25, 1996. 
f.W.  Lockwood, 

Rear  Admiral,  US  Coast  Guard  District 
Commander 

[FR  Doc.  96-11236  Filed  5-3-96:  8:45  am) 
eaiMG  CODE  4I10-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 
RIN  2900-AH74 

Delegation  of  Authority  To  Order  Paid 
Advertisir>g  for  Use  in  Recruitment 

AGENCY:  Department  of  Veterans  Affairs. 
ACTKM:  Final  rule. 

summary:  This  document  amends 
regulations  concerning  delegations  of 
authority  to  order  paid  advertising  for 
use  in  recruitment.  Under  the  previous 
regulations,  the  authority  was  delegated 
to  heads  of  each  department;  to  the 
Director,  Office  of  Personnel  and  Labor 
Relations;  to  the  deputies  to  such 
officials;  and  to  field  facility  heads.  To 
reflect  current  organizational  structure 
and  titles,  and  to  ensure  that  delegations 
are  made  to  all  of  those  who  need 
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authority  to  order  paid  advertising  for 
use  in  recruitment,  the  regulations  are 
amended  to  delegate  such  authority  to 
Administration  Heads,  A.ssistant 
Secretaries,  Other  Key  Officials  (the 
General  Counsel:  the  Inspector  General; 
the  Chairman,  Board  of  Veterans' 
Appeals;  the  Chairman,  Board  of 
Contract  Appeals:  and  the  Director, 
Office  of  Small  and  Disadvantaged 
Business  Utilization).  Deputy  Assistant 
Secretaries,  to  the  deputies  of  such 
officials,  to  the  Deputy  Assistant 
Secretary  and  Associate  Deputy 
Assistant  Secretary  for  Human 
Resources  N4anagement,  and  to  fleld 
facility  Directors.  Also,  nonsubstantive 
changes  are  made  for  purposes  of 
clarity. 

EFFECTIVE  DATE:  May  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  C.  Oliver,  Chief,  Recruitment  and 
Examining  Division  (054E), 
Employment  and  Training  Service, 
Office  of  Human  Resources 
Management,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  N.W., 
Washington,  D.C.  20420,  (202)  565- 
8231. 

SUPP(.EMENTARY  INFORMATION:  This  final 
rule  consists  of  delegations  of  authority 
and  nonsubstantive  changes  and, 
therefore,  is  not  subject  to  the  notice 
and  comment  and  effective  date 
provisions  of  5  U.S.C.  553. 

The  Secretary  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  merely 
sets  forth  delegations  of  authority  and 
nonsubstantive  changes. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number 
for  this  regulation. 

List  of  Subjects  in  38  CFR  Part  2 

Authority  delegations  (government 
agencies). 

.Approved:  April  1.  1996. 
Jesse  Bro%vn, 
Secretary  of  Veterans  Affairs 

For  the  reasons  set  out  in  the 
preamble.  AH  C;FR  part  2  is  amended  as 
set  forth  below: 

PART  2— DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114.  38  i;  S.C.  501. 
unless  otherwise  noted. 

2.  Sw:tion  2.4  is  revised  to  read  as 
follows: 


S2.4    Deiegailon  o(  authority  to  ordir  paid 
advartMnQ  foe  uac  io  racrultiitaiiL 

Paid  advertisements  may  be  used  in 
recruitment  for  VA  competitive  and 
excepted  service  positions.  Authority  to 
order  such  advertisements  is  hereby 
delegated  to  Administration  Heads, 
Assistant  Secretaries,  Other  Key 
Officials  (the  General  Counsel;  the 
Inspector  General:  the  Chairman,  Board 
of  Veterans'  Appeals:  the  Chairman, 
Board  of  Contract  Appeals;  and  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization), 
Deputy  Assistant  Secretaries,  to  the 
deputies  of  such  officials,  to  the  Deputy 
Assistant  Secretary  and  Associate 
Deputy  Assistant  Secretary  for  Human 
Resources  Management,  and  to  field 
facility  Directors. 

(Authority:  5  U.S.C.  302(b)(2):  44  U.S.C 
3702) 

[PR  Doc.  96-11156  Filed  5-3-96;  8:45  am] 


38  CFR  Pan  9 
RIN290O-AH60 

Sarvlcaman'a  and  Valarana'  Group  Ufa 
Inauranca 

AGENCY:  Department  of  Veterans  Affoirs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
regulations  relating  to  Servicemen's  and 
Veterans'  Group  Life  Insurance  by 
eliminating  provisions  that  merely 
restate  statutory  provisions  or  that  no 
longer  apply  to  the  insurance  programs 
and  by  rewriting  other  provisions  for 
purposes  of  clarification. 
EFFECTIVE  DATE:  May  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Poole,  Chief,  Insurance  Program 
Administration,  Department  of  Veterans 
Affairs  Regional  Office  and  Insurance 
Center,  PO  Box  8079,  Philadelphia, 
Pennsylvania  19101,  (215)  951-5718. 
SUPPt.EMENTARY  INFORMATION:  The 
Insurance  Service  of  the  Veterans 
Benefits  Administration  has  determined 
that  it  is  no  longer  practicable  to  publish 
in  the  Federal  Register  provisions  that 
merely  restate  statutory  provisions.  This 
is  especially  evident  when  one 
considers  the  burden  involved  in 
keeping  such  regulatory  provisions 
current  with  statutory  changes.  As  an 
illustrative  example,  consider  the 
previous  38  CFR  9.4,  which  merely 
restated  the  provisions  of  38  U.S.C. 
1967(a)  as  they  pertain  to  the  amount  of 
life  insurance  coverage  allowable  under 
the  Servicemen's  Group  Life  Insurance 
(SGLI)  program.  When  Congress 


established  the  SOU  program  in  1965.  it 
set  the  maximum  coverage  available  at 
$10,000.  VA  promulgated  §  9.4  to  reflect 
this  maximum  coverage.  Section  9.4  was 
merely  informational,  but  added  no  real 
value  to  the  operation  of  the  SGLI 
program.  Since  then.  Congress  has 
increased  the  maximum  coverage  six 
times,  and  each  time  VA  has  haid  to 
amend  §  9.4  to  reflect  the  statutory 
change.  If  VA  had  not  initially 
promulgated  §9.4.  VA  would  have 
avoided  a  total  of  seven  regulatory 
submissions  and  their  resultant  costs. 

Accordingly,  all  or  portions  of  §§  9.1, 

9.4,  9.5.  9.6,  9.7.  9.8,  9.10.  9.12.  9.14. 
9.16,  9.17,  9.18.  9.24,  9.32.  9.34  and  9.36 
are  eliminated  because  they  merely 
restate  provisions  in  38  U.S.C.  Chapter 
19. 

Also,  provisions  set  forth  in  §§  9.2(a). 
9.2(d)(3),  9.3(a).  9.3(e).  9.5(d}.  9.24(8)(1). 
9.24(a)(2),  and  9.30(a)  concern  "sunset" 
requirements  that  no  longer  apply  to 
Servicemen's  or  Veterans'  Group  Life 
Insurance.  Consequently,  these 
provisions  are  eliminated. 

In  addition,  §§9.2  and  9.3  are 
combined  and  rewritten  to  eliminate 
redundant  text,  and  amendments  are 
made  to  other  sections  for  purposes  of 
clarification. 

This  final  rule  consists  of 
nonsubstantive  changes  and,  therefore, 
is  not  subject  to  the  notice-and- 
comment  and  effective-date  provisions 
of  5  U.S.C.  553.  Also,  this  final  rule  is 
not  a  significant  revision  as  defined  in 
FAR  1.501-1. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  since 
it  does  not  contain  any  substantive 
provisions.  This  final  rule  will  not 
significantly  affect  any  entity.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  for  these 
regulations  is  64.103. 

List  of  Subiects  in  38  CFR  Part  9 

Life  insurance.  Military  personnel. 
Veterans. 

Approved:  April  29,  1996. 
)esM  Brofvn, 

Secretary  of  Veterans  Affairs 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  9  is  amended  as 
set  forth  below: 
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PART  9— SERVICEMEN'S  GROUP  UFE 
INSURANCE  AND  VETERANS'  GROUP 
UFE  INSURANCE 

1.  The  authority  citation  for  part  9  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1965-1979, 
unless  otherwise  noted. 

2.  In  §  9.1,  paragraphs  (c).  (0.  (g),  (h). 
(j).  (k),  (1),  (o),  and  (s)  are  removed; 
paragraphs  (i),  (m),  (n),  (p),  (q),  and  (r) 
are  redesignated  as  paragraphs  (c).  (0. 
(g),  (h),  (i),  and  (j),  respectively;  and 
introductory  text  is  added,  and 
paragraphs  (a),  (b),  (d).  and  (e)  are 
revised  to  read  as  follows: 

§9.1    Definitions. 

The  following  definitions  are  in 
addition  to  those  definitions  in  38 
U.S.C.  101  and  1965: 

(a)  The  term  policy  means  Group 
PoUcy  No.  G-32000,  which  was 
effective  September  29, 1965,  purchased 
from  the  insurer  purauant  to  38  U.S.C. 
1966,  executed  and  attested  on 
December  30, 1965,  and  amended 
thereafter. 

(b)  The  term  administrative  office 
means  the  Office  of  Servicemembers' 
Group  Life  Insurance  located  at  213 
Washington  Street,  Newark,  NJ  07102. 
•        *        •        *        • 

(d)  The  term  reinsurer  means  any  life 
insurance  company  meeting  all  the 
criteria  set  forth  in  §9.10  which 
reinsures  a  portion  of  the  total  amount 
of  insurance  covered  by  the  policy  and 
issues  individual  life  insurance  policies 
to  members  under  the  provisions  of  38 
U.S.C.  1968(b)  and  1977(e). 

(e)  The  term  converter  means  any  life 
insurance  company  meeting  all  the 
criteria  set  forth  in  §9.10  which  issues 
individual  life  insurance  policies  to 
members  under  the  provisions  of  38 
U.S.C.  1968(b)  and  1977(e). 
***** 

3.  Section  9.2  is  revised  to  read  as 
follows: 

f9.2    Effective  date:  Applications. 

(a)  The  effective  date  of  Servicemen's 
Group  Life  Insurance  will  be  as  follows: 

(1)  For  members  who  qualify  for 
continuation  of  coverage  under  38 
U.S.C.  1967(a)(3),  the  effective  date  shall 
be  the  121st  day  after  termination  of 
duty.  An  application  and  the  initial 
premium  must  be  received  by  the 
administrative  office  within  120  days 
following  termination  of  duty. 

(2)  For  members  who  qualify  for 
coverage  under  38  U.S.C.  1967(a)(3)  and 
whose  coverage  is  extended  because  of 
total  disability,  the  effective  date  shall 
be  the  day  following  the  end  of  the  1- 
year  period  of  extended  coverage  or  the 


day  following  the  end  of  the  total 
disability,  whichever  is  the  earlier  date, 
but  in  no  event  before  the  121st  day 
following  termination  of  duty.  An 
application  and  the  initial  premium 
must  be  received  by  the  administrative 
office  within  1  year  following 
termination  of  duty. 

(b)  The  effective  date  of  Veterans' 
Group  Life  Insurance  will  be  as  follows: 

(1)  For  members  whose  Servicemen's 
Group  Life  Insurance  coverage  ceases 
under  38  U.S.C.  1968(a)(1)(A),  the 
effective  date  shall  be  the  121st  day  after 
termination  of  duty.  An  application  and 
the  initial  premium  must  be  received  by 
the  administrative  office  within  120 
days  following  termination  of  duty. 

(2)  For  members  whose  Servicemen's 
Group  Life  Insurance  coverage  was 
extended  because  of  total  disability,  the 
effiective  date  shall  be  the  day  following 
the  end  of  the  1-year  period  of  extended 
coverage  or  the  day  following  the  end  of 
the  total  disability,  whichever  is  the 
earlier  date,  but  in  no  event  before  the 
121st  day  following  termination  of  duty. 
An  application  and  the  initial  pmnium 
must  be  received  by  the  administrative 
office  within  1  year  following 
termination  of  duty. 

(3)  For  members  who  qualify  for 
coverage  under  38  U.S.C.  1967(b).  the 
effective  date  shall  be  the  121st  day  after 
termination  of  duty.  An  application,  the 
initial  premium,  and  proof  of  disability 
must  be  received  by  the  administrative 
office  within  120  days  following 
termination  of  duty. 

(4)  For  members  of  the  Individual 
Ready  Reserve  or  the  Inactive  National 
Guard,  the  elective  date  shall  be  the 
date  an  application  and  the  initial 
premium  are  received  by  the 
administrative  office.  The  application 
and  initial  premium  must  be  received 
by  the  administrative  office  within  120 
days  of  becoming  a  member  of  either 
organization. 

(Authority:  38  U.S.C.  1977(e)) 

(c)  If  either  an  application  or  the 
initial  premium  has  not  been  received 
by  the  administrative  office  within  the 
time  limits  set  forth  above.  Servicemen's 
Group  Life  Insurance  or  Veterans'  Group 
Life  Insurance  coverage  may  still  be 
granted  if  an  application,  the  initial 
premium,  and  evidence  of  insurability 
are  received  by  the  administrative  office 
within  1  year  and  120  days  following 
termination  of  duty. 

(d)  The  effective  date  for  Servicemen's 
Group  Life  Insurance  or  Veterans'  Group 
Life  Insurance  in  any  case  not  otherwise 
covered  under  this  section  or  under  38 
U.S.C.  1967(a)  shall  be  the  date  an 
application  and  the  initial  premium  are 
received  by  the  administrative  office. 


(e)  For  purposes  of  this  section,  an 
application,  an  initial  premium,  and  any 
evidence  necessary  to  effect 
Servicemen's  Group  Life  Insurance  or 
Veterans'  Group  Life  Insurance  coverage 
will  be  considered  to  have  been 
received  by  the  administrative  office  if: 

(1)  They  are  properly  addressed  to  the 
administrative  office,  and 

(2)  The  proper  postage  is  affixed,  and 

(3)  They  are  legibly  postmarked 
within  the  time  limit  required  for 
receipt  by  the  administrative  office. 

§9.3    [Ramowsd] 

4.  Section  9.3  is  removed. 


§9.6 


I  §9^ 


5.  Section  9.6  is  redesignated  as  §  9.3. 
In  newly  redesignated  §9.3,  paragraph 
(b)  is  removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b).  Newly 
redesignated  paragraph  (b)  is  amended 
by  removing  ".  §  9.5(b)(1)  or  (2)." 
wherever  it  appears:  and  paragraph 
(b)(3).  is  amended  by  removing 
"paragraph  (c)(2)"  and  adding,  in  its 
place,  "paragraph  (b)(2)",  and  by 
removing  "under  §  9.5(a)";  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

§9.3   Walwororraduelionofoowerags. 

(a)  Full-time  coverage  which  is  in 
effect  will  terminate  or  be  reduced  at 
midnight  of  the  last  day  of  the  month  a 
member's  written  nofice  requesting  such 
termination  or  reduction  is  received  by 
his  or  her  uniformed  service.  In  the  case 
of  a  member  paying  premiums  directly 
to  the  administrative  office,  full-time 
coverage  will  terminate  or  be  reduced  as 
of  the  last  day  of  the  month  for  which 
the  last  full  premium  was  paid. 
Termination  or  reduction  of  coverage  is 
effective  for  the  entire  remaining  period 
of  active  duty  unless  the  member 
reinstates  his  or  her  coverage  under  the 
provisions  of  38  U.S.C.  1967(c).  If, 
following  termination  of  duty,  a  member 
reenters  duty  (in  the  same  or  another 
uniformed  service),  a  waiver  or 
reduction  for  the  previous  period  of 
duty  will  not  apply  to  the  subsequent 
period  of  duty. 

§§  9.4, 9^  9.7, 9.9, 9.10. 9.12, 9.14, 9.17, 
9.34,  and  9.36    [rtomowMQ; 

§§9.16, 9.19, 9.20. 9.22, 9.24, 9.26, 9.27,  9.29, 
9.30  and  9.32    [ftodaaignalsd  as  §§  9.4 
through  9.13] 

6.  Sections  9.4,  9.5. 9.7,  9.8,  9.10, 
9.12,  9.14,  9.17,  9.34,  and  9.36  are 
removed,  and  §§9.16,  9.18.  9.20,  9.22, 
9.24,  9.26,  9.27,  9.28,  9.30,  and  9.32  are 
redesignated  as  §§9.4,  9.5.  9.6,  9.7,  9.8, 
9.9,  9.10,  9.11,  9.12,  and  9.13, 
respectively. 
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7.  In  newly  redesignated  §9.4, 
paragraphs  (a),  (c).  (d).  (f),  (h).  (i).  and 
(j)  are  removed;  paragraphs  (b),  (e),  and 
(g)  are  redesignated  as  paragraphs  (a), 
(b),  and  (c;),  respectively;  newly 
redesignated  paragraph  (c)  is  amended 
by  removing  "election  of  optional 
settlement"  and  adding,  in  its  place, 
"settlement  option  election"; 
introductory  text  is  added;  and  newly 
redesignated  paragraph  (a)  is  revised  to 
read  as  follows: 

S  9.4    B«nefictarles  and  options. 

Any  designation  of  beneficiary  or 
election  of  settlement  options  is  subject 
to  the  provisions  of  38  U.S.C.  1970  and 
1977  and  the  following  provisions: 

(a)  Any  designation  of  beneficiary  or 
settlement  option  election  made  by  any 
member  insured  under  Servicemen's 
Croup  Life  Insurance  for  full-time 
coverage  or  part-time  coverage  will 
remain  in  effect  until  properly  changed 
by  the  member  or  canceled 
automatically  for  any  of  the  following 
reasons: 

(1)  The  insurance  terminates 
following  separation  or  release  from  all 
duty  in  a  uniformed  service. 

(2)  The  member  enters  on  duty  in 
another  uniformed  service. 

(3)  The  member  reenters  on  duty  in 
the  same  uniformed  service  more  than 
1  calendar  day  after  separation  or 
release  from  all  duty  in  that  uniformed 
service. 


8.  In  newly  redesignated  §9.5, 
paragraphs  (a),  (b),  (c),  and  (e)  are 
removed;  paragraphs  (f),  (g),  and  (h)  are 
redesignated  as  paragraphs  (a),  (b),  and 
(c),  respectively;  introductory  text  is 
added,  and  paragraph  (d)  is  added  to 
read  as  follows: 

§  9.5    Payment  of  proceeds. 

Proceeds  shall  be  paid  in  accordance 
with  provisions  set  forth  in  38  U.S.C. 
1970  and  the  following  provisions: 

•         *        *         «         • 

(d)  If  a  member  whose  coverage  is 
extended  due  to  total  disability  converts 
the  group  insurance  to  an  individual 
policy  which  is  effective  before  he  or 
she  ceases  to  be  totally  disabled  or 
before  the  end  of  1  year  following 
termination  of  duty,  whichever  is 
earlier,  and  dies  while  group  insurance 
would  be  in  effect,  except  for  such 
conversion,  the  group  insurance  will  be 
payable,  provided  the  individual  policy 
is  surrendered  for  a  return  of  preniium£ 
and  without  further  claim.  When  there 
is  no  such  surrender,  any  amount  of 
group  insurance  in  excess  of  the  amount 
of  the  individual  policy  willlie  payable. 

(Authority:  38  U.S.C.  501) 


S9.7    [Amended] 

9.  In  newly  redesignated  §9.7, 
paragraph  (a)(1)  is  amended  by 
removing  "under  §  9.5(b)(3)"  and 
adding,  in  its  place,  "under  38  U.S.C. 
1967(b)",  and  by  removing  "under 

§  9.7(b)".  Paragraph  (a)(4)  is  amended  by 
removing  "and  §9.34".  Paragraph  (a)(5) 
is  amended  by  removing  "under  §9.7  (a) 
and  (b)"  and  adding,  in  its  place,  "under 
38  U.S.C.  1968".  Paragraph  (b)  is 
amended  by  removing  "in  §  9.34  of  this 
part"  and  adding,  in  its  place,  "under  38 
U.S.C.  1973",  and  by  removing  "as 
required  by  §  9.8(c)  of  this  part"  and 
adding,  in  its  place,  "as  required  under 
38  U.S.C.  1967(c)".  Paragraph  (d)  is 
amended  by  removing  "Chief  Benefits 
Director  and/or"  and  adding,  in  its 
place,  "Under  Secretary  for  Benefits 
and". 

10.  In  newly  redesignated  §9.8, 
paragraphs  (a),  (b),  (c),  (d),  and  (e)  are 
removed;  paragraphs  (f)  and  (g)  are 
redesignated  as  paragraphs  (a)  and  (b), 
respectively;  newly  redesignated 
paragraph  (a)  is  amended  by  removing 
"§9.34,";  and  newly  redesignated 
paragraph  (b)  is  amended  by  removing 
"under  §  9.1(a)(3)"  and  adding,  in  its 
place,  "under  38  U.S.C.  1968(a)(4)(B)"; 
and  introductory  text  is  added  to  read 
as  follows: 

§  9.8    Termination  of  coverage. 

Termination  of  coverage  will  be  in 
accordance  with  the  provisions  of  38 
U.S.C.  1968  and  §  9.3  of  this  part  and 
the  following  provisions: 

***** 

11.  In  newly  redesignated  §9.9, 
paragraphs  (a),  (a)(1).  (a)(3).  (b)(1).  (b)(2). 
(b)(3),  and  (d)  are  removed;  paragraph 
la)(2)  is  redesignated  as  paragraph  (a). 
Newly  redesignated  paragraph  (a)  is 
amended  by  removing  "§  9.7(b)"  and 
adding,  in  its  place,  "38  U.S.C.  1967(b) 
or  1968(a)";  and  by  removing  ".  in 
which  event  the  insurance  may  be 
converted  effective  the  day  after  the  end 
of  such  120-day  period"  and  adding  "." 
after  "duty";  and  paragraph  (b)  is 
revised  to  read  as  follows: 

$9.9    Conversion  privilege. 

***** 

(b)  The  individual  policy  of  life 
insurance  to  which  an  insured  may 
convert  under  38  U.S.C.  1968(b)  or 
1977(e)  shall  not  have  disability  or  other 
supplementary  benefits  and  shall  not  be 
term  insurance  or  any  policy  which 
does  not  provide  for  cash  values.  Term 
riders  providing  level  or  decreasing 
insurance  for  which  an  additional 
premium  is  charged  may  be  attached  to 
an  eligible  basic  convereion  policy,  but 
the  rider  will  be  excluded  firom  the 


conversion  pool  agreement  under  the 
policy. 

•        •        *        •        • 

12.  In  newly  redesignated  §9.12, 
paragraph  (a)  is  removed,  and 
paragraphs  (b),  (c),  and  (d)  are 
redesignated  as  paragraphs  (a),  (b),  and 
(c),  respectively.  Newly  redesignated 
paragraph  (a),  is  amended  by  removing 
"of  the  remaining  balance",  and  by 
removing  "on  December  31, 1964,"; 
newly  redesignated  paragraph  (b)  is 
amended  by  removing  "paragraph 
(b)"and  adding,  in  its  place,  "paragraph 
(a)";  newly  redesignated  paragraph  (c)  is 
amended  by  removing  "§  9.28"  and 
adding,  in  its  place,  "§9.11";  and  the 
introductory  text  is  revised  to  read  as 
follows: 

§  9. 1 2    Reinsurance  f omtula 

The  allocation  of  insurance  to  the 
insurer  and  each  reinsurer  will  be  based 
upon  the  following: 


{9.13    [Amended] 

12.  In  newly  redesignated  §9.13,  the 
first  sentence  is  removed. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  162-2-00028  FRL-S4«e-1] 

Approval  and  Promulgation  of 
Imptementation  Plana;  California  State 
Implemantation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Contiol  Dtstrict,  Santa  BartMra  County 
Air  Pollution  Control  District,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  talcing  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 
following  districts:  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD),  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD), 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 


(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  aerospace 
assembly  and  component  manufacturing, 
ofmrations,  motor  vehicle  and  mobile 
equipment  coating  operations,  crude  oil 
production  and  separation,  and  storage 
of  reactive  organic  compound  liquids 
(ROC).  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals  for  national  primary  and 
secondary  ambient  air  quality  standards 
and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  action  is  effective  on  July  5, 
1996  unless  adverse  or  critical 
comments  are  received  by  June  5, 1996. 
If  the  effective  date  is  delayed,  a  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 

Toxics  Division,  U.S.  Envirormiental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W.. 

Washington,  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  92123-1095. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1999 

Tuolumne  Street,  Suite  #200,  Fresno, 

CA  93721. 
Santa  Barbara  County  Air  Pollution 

Control  District.  26  Castilian  Drive.  B- 

23,  Goleta.CA  93117. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar.  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Liu.  Rulemaking  Section  (A-5-3). 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Havsrthome  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1199. 

SUPf>LEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  SJVUAPCD  Rule 
4602— Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations, 
SBCAPCD  Rule  325— Crude  Oil 
Production  and  Separation.  SBCAPCD 
Rule  326 — Storage  of  Reactive  Organic 
Compound  Liquids,  and  SCAQMD  Rule 


1124 — Aerospace  Assembly  and 
Component  Manufacturing  Operations. 

Background 

On  March  3. 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Joaquin  Valley  Area,  the  Santa 
Barbara  Area,  and  the  South  Coast  Air 
Basin.  43  FR  8964.  40  CFR  81.305.  On 
May  26. 1988.  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act.  that 
the  above  districts'  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SEP  he  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549. 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  s(>ecific  nonattainment 
areas.  The  San  Joaquin  Area  is  classified 
as  severe,  Santa  Barbara  Area  as 
moderate,  and  the  South  Coast  Air  Basin 
as  extreme;  ^  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15,  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP.  The  following 
table  includes  the  dates  of  when  the 
districts  adopted  the  rules,  the  dates 
that  California  submitted  them  to  EPA, 


and  the  dates  that  they  were  found  to  be 
complete  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  Appendix  V: ' 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post- 1987  ozone  and  carbon  monoxide  policv  that 
concern  RACT.  52  FR  45044  (November  24,  1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations,  Ciarirication  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability'  was 
published  in  the  Federal  Register  on  May  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

2 San  loaquin  Valley.  Santa  Barbara,  and  South 
Coast  retained  their  designation  of  nonattainment 
and  were  classiHed  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  See  55  FR  56694  (November 
6. 1991). 


Rule 

Adoption 

Siihmltal 

Gonv 
pielenass 

SJVUAP- 

CD 

4602... 

6/1 5«5 

10/13/95 

11/28«5 

S8APCD 

325 

1/25/94 

3/29/94 

6/3/94 

SBAPCD 

326 

12/14/93 

3/29/94 

6/3«4 

SCAQMD 

1124  ... 

1/1 3«5 

2/24/95 

3/lQ«6 

This  notice  addresses  EPA's  direct-final 
approval  action  for  the  above-mentioned 
rules. 

All  of  these  rules  control  VOC 
emissions  from  the  operations  listed 
above.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  by  SJVUAPCD,  SBAPCD,  and 
SCAQMD  as  part  of  an  effort  to  achieve 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and  in 
response  to  EPA's  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
final  action  for  these  rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action. 
apf>ears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationar\' 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  twsed  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 


"  EPA  adopted  the  completeness  criteria  on 
Febniary  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(.M  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216) 
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"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
some  of  these  rules  are  as  follows:  EPA- 
450/2-83-007,  "Control  of  Volatile 
Organic  Compound  Equipment  Leaks 
from  Natural  Gas/Gasoline  Processing 
Plants."  EPA^50/2-78-047,  "Control 
of  Volatile  Organic  Emissions  From 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks.  '  and  EPA-450/2- 
77-036.  "Control  of  Volatile  Organic 
Emissions  From  Storage  of  Petroleum 
Liquid  in  Fixed-Roof  Tanks."  Rules 
4602  and  1124  control  emissions  from 
source  categories  for  which  EPA  has  not 
yet  finalized  CTGs.  Accordingly,  these 
rules  were  evaluated  against  the 
interpretations  of  EPA  policy  found  in 
the  Blue  Book,  referred  to  in  footnote  1. 
and  against  other  EPA  policy.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SJVUAPCD's  submitted  Rule  4602— 
Motor  Vehicle  and  Mobile  Equipment 
Coating  Operations  includes  the 
following  major  provisions: 

•  Exempts  operations  involved  with 
touch-up  coating,  graphic  art.  and 
radiator  coating, 

•  Includes  the  maximum  allowable 
VOC  contents  for  Group  I  and  II 
vehicle  and  equipment  coatings. 

•  Specifies  the  requirements  for  using 
add-on  control  equipment, 

•  Includes  a  list  of  acceptable  methods 
to  apply  coatings. 

•  Limits  the  VOC  content  and  usage  of 
specialty  coatings. 

SBCAPCD's  submitted  Rule  325— 
Crude  Oil  Production  and  Separation 
includes  the  following  major  provisions: 

•  The  conditions  under  which  a  tank 
would  be  exempt  from  the  standards 
portion  of  this  rule. 

•  The  control  measures  required  for 
storage  tanks  and  any  produced  gas. 

•  The  test  methods  that  are  to  be  u.sed 
to  determine  compliance.  This 
includes  an  alternative  test  method 
that  is  to  be  used  to  measure  vapor 
pressure  of  an  oil  whose  API  gravity 
is  less  than  20  degrees. 

•  Details  as  to  how  an  inspection  will 
be  conducted. 

SBCAPCD's  submitted  Rule  326— 
Storage  of  Reactive  Organic  Compound 
Liquids  includes  the  following  major 
provisions: 

•  Exempts  storange  tanks  with  a 
capacity  of  less  than  5.000  gallons  and 
storage  tanks  containing  an  ROC 
liquid  having  a  vapor  pressure  less 
than  O.Spsia  from  requirements  of 
this  rule. 

•  Specifies  that  certain  control 
measures  must  be  in  place  on  the  tank 


in  order  to  control  emissions  or  that 
vapor  loss  control  devices  may  be 
installed, 

•  Lists  the  allowable  vapor  loss  control 
devices, 

•  Lists  the  criteria  for  the  closure  device 
on  any  external  or  internal  floating 
roof  tank, 

•  Lists  the  requirements  for  inspection 
and  reporting. 

SCAQMD's  submitted  Rule  1124— 
Aerospace  Assembly  and  Component 
Manufacturing  Operations  includes  the 
following  major  provisions: 

•  Includes  a  comprehensive  list  of 
coatings,  their  corresponding  VOC 
limits,  and  the  phase-in  compliance 
schedule  of  when  facilities  must  use 
coatings  that  meet  certain  VOC 
content  limits. 

•  Includes  solvent  use,  clean-up,  and 
stripping  requirements. 

•  Includes  a  list  of  the  different 
acceptable  methods  to  apply  coatings 
that  ensure  a  certain  level  of  transfer 
efficiency, 

•  If  control  equipment  is  used,  it  must 
have  a  destruction  efficiency  of  at 
least  95%  and  a  capture  efficiency  of 
at  least  90%. 

•  Prohibits  a  person  from  requiring  the 
use  of  any  non-compliant  coating, 

•  Requires  a  person  who  performs 
qualification  acceptance  testing  on 
coatings  to  submit  a  status  report 
describing  the  progress  toward  the 
development  of  coatings  that  satisfy 
future  compliance  dates, 

•  Lists  which  facilities  and  what 
coatings  are  exempt  from  this  rule. 
EPA  has  evaluated  the  submitted 

rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SJVUAPCD  4602— Motor  Vehicle  and 
Mobile  Equipment  Coating  Operations, 
SBCAPCD  326— Storage  of  Reactive 
Organic  Compound  Liquids,  and 
SCAQMD  1124— Aerospace  Assembly 
and  Component  Manufacturing 
Operations  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 


comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  5, 1996, 
unless,  by  June  5, 1996,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  July  5,  1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
population  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  afl^ected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unhanded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
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local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affiected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
I>erform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this 
direct-final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorjwration  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  April  18. 1996. 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52.  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c}(196)(i)(C)(2). 
(215)(i)(A)(5).  and  (225)(i)P]  to  read  as 
follows: 


§52.220    htonttflcatlon  of  Plan. 

***** 

(c)*  •  • 
(196) *   *   * 
(i)*  *  * 

(O*  •  • 

(2)  Rules  325  &  326,  adopted  on 
January  25, 1994  and  December  14, 

1993,  respectively. 

***** 

(215)*   *   * 
(i)*   *   • 
(A)*   •   • 

(5)  Rule  1124,  adopted  January  13, 
1995. 

***** 

(225) *    •    • 
(!)••• 

(D)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Rule  4602,  adopted  June  15,  1995. 

***** 

[PR  Doc.  96-11205  Filed  S-3-96:  8.45  am] 
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40  CFR  Part  52 

[OH93-1 -72908;  FRL-64e7-3] 

Approval  and  Promulgation  of 
Implententation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  the 
Particulate  Matter  contingency  measures 
State  implementation  plan  (SOP) 
revisions  submitted  by  the  State  of  Ohio 
on  July  17, 1995.  This  submittal 
addresses  the  Federal  Clean  Air  Act 
requirement  to  submit  contingency 
measures  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM)  for 
the  areas  designated  as  nonattainment 
for  the  PM  National  Ambient  Air 
Quality  Standards  (NAAQS).  In  Ohio. 
Cuyahoga  County  and  portions  of 
Jefferson  County  are  designated  as 
nonattainment  for  PM.  Contingency 
measures  are  emission  reductions  which 
are  to  be  implemented,  with  no  further 
action,  in  the  event  that  an  area  fails  to 
meet  air  quality  standards.  This 
submittal  would  result  in  an  emissions 
reduction  of  34  pounds  of  PM  per  hour 
in  Cuyahoga  County,  and  2.9  pounds  of 
PM  per  hour  in  Jefferson  County  if 
implementation  of  the  contingency 
measures  becomes  necessary. 
DATES:  This  action  is  effective  on  July  5, 
1996,  unless  EPA  receives  adverse  or 
critical  comments  by  June  5, 1996.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 


ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  David  Pohlman  at  (312) 
886-3299  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  MFORMATKM  CONTACT: 

David  Pohlman  (312)  886-3299. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  Ohio.  Cuyahoga  County  and 
portions  of  Jefferson  County  are 
designated  as  nonattaimnent  for  PM  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act.  See  56  FR  56694  (Nov.  6,  1991);  40 
CFR  81.336.  The  air  quality  planning 
requirements  for  moderate  PM 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D.  Title  I  of  the 
Clean  Air  Act.  The  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Clean  Air 
Act,  including  those  State  submittals 
containing  moderate  PM  nonattainment 
area  SIP  requirements  (see  generally  57 
FR  13498  (April  16. 1992)  and  57  FR 
18070  (April  28, 1992)).  Because  EPA  is 
describing  its  interpretations  here  only 
in  broad  terms,  the  reader  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  Title  I  advanced  in 
this  action  and  the  supporting  rationale. 

Those  States  containing  initial 
moderate  PM  nonattainment  areas  were 
required  to  submit  contingency 
measures  by  November  15,  1993  (see  57 
FR  13543).  This  contingency  plan 
supplements  the  attainment  plan,  and 
must  include  measures  that  become 
effective,  without  further  action  by  the 
State  or  EPA.  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
reasonable  further  progress  (RFP)  or  to 
attain  the  PM  NAAQS  by  the  applicable 
statutory  deadline.  See  section 
172(c)(9)of  the  Clean  Air  Act  and  57  FR 
13510-13512  and  13543-13544. 

n.  Anal3r8is  of  State  Submittal 

The  Ohio  Environmental  Protection 
Agency  (OEPA)  submitted  a  requested 
SIP  revision  to  the  EPA  with  a  letter 
dated  July  17, 1995.  The  submittal 
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contained  Findings  and  Orders  /or 
facilities  which  identified  reasonably 
available  PM  emissions  reductions  as 
contingency  measures  pursuant  to  Ohio 
Administrative  Code  Rule  3745-17-14. 
Specifically.  Findings  and  Orders  for 
the  following  facilities  were  included: 
Ford  Motor  Company.  Cleveland 
Casting  Plant.  T  &  B  Foundry  Company, 
International  Mill  Service,  Luria 
Brothers,  United  Ready  Mix. 

A.  Procedural  Requirements 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Se<;tion  110(al(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  mu.st  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  Also  section  172(c)(7)  of 
the  Act  requires  that  plan  provisions  for 
nonattainment  areas  meet  the  applicable 
provisions  of  section  110(a)(2). 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  Section  110(k)(l)  and  57 
FR  13565).  The  EPA's  confpleteness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V.  The  EPA 
attempts  to  make<;ompleleness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

The  State  of  Ohio,  after  providing 
adequate  notice,  held  a  public  hearing 
on  May  31.  1995,  regarding  the  PM 
contingency  measures.  Following  the 
public  hearing,  the  final  Findings  and 
Orders  were  signed  by  the  Director  of 
the  Ohio  Environmental  Protection 
.•\gency  (OEPA)  on  luly  10.  1995. 

The  submittal  was  reviewed  by  EPA 
to  determine  completeness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 
appendix  V.  The  submittal  was  found  to 
be  complete  and  a  letter  dated  July  20, 
1995.  was  sent  to  the  State  indicating 
the  completeness  of  the  submittals  and 
the  next  steps  to  be  take.i  in  the  review 
process. 

B  Contingency  Measures 

The  Clean  Air  Act  requires  States 
containing  PM  nonattainment  areas  to 
adopt  contingency  measures  that  will 
take  effect  without  further  action  by  the 
State  or  EPA  upon  a  determination  by 


EPA  that  an  area  failed  to  make  RFP  or 
to  timely  attain  the  applicable  NAAQS, 
as  described  in  section  172(c)(9).  See 
generally  57  FR  13510-13512  and 
13543-13544.  Pursuant  to  section 
172(b),  the  Administrator  has 
established  a  schedule  providing  that 
.states  containing  initial  moderate  PM 
nonattainment  areas  shall  submit  SIP 
revisions  containing  contingency 
measures  no  later  than  November  15. 
1993.  (See  57  FR  13543.  n.  3.) 

The  General  Preamble  further 
explains  that  contingency  measures  for 
PM  should  consist  of  other  available 
control  measures,  beyond  those 
necessary  to  meet  the  core  moderate 
area  control  requirements  to  implement 
reasonably  available  control  measures 
and  to  assure  attainment  (see  Clean  Air 
Act  sections  172(c)(1).  and  189(a)(1)  (A) 
and  (C).  Ba.sed  on  the  statutory 
.structure.  EPA  believes  that  contingency 
measures  must,  at  a  minimum,  provide 
for  continued  progress  toward  the 
attainment  goal  during  an  interim 
period  between  any  prospective 
determination  that  the  SIP  has  failed  to 
achieve  RFP  or  provide  for  timely 
attainment  of  the  NAAQS  and  the 
additional  formal  air  quality  planning 
following  the  determination  (57  FR 
13511).  PM  contingency  measures  are 
also  addressed  in  a  memo  from  the 
Acting  Chief  of  the  Sulfur  Dioxide/ 
Particulate  Matter  Programs  Branch.  Air 
Quality  Management  Division  to  the  Air 
Branch  Chiefs  of  EPA  Regions  1-10 
dated  August  20, 1991.  This  memo 
suggests  that  PM  contingency  emissions 
reductions  for  moderate  nonattainment 
areas  should  represent  one  year's  RFP. 
For  example,  reductions  equal  to  25 
percent  of  the  total  reduction  in  actual 
emissions  in  the  SIP  control  strategy 
would  be  appropriate  for  a  moderate 
nonattainment  area  since  the  control 
strategy  must  generally  be  implemented 
within  a  3  to  4-year  period  between  SIP 
development  and  the  attainment  date. 

Section  172(c)(9)  of  the  Act  specifies 
that  contingency  measures  shall  "take 
effect  *  •   •  without  further  action  by 
the  State,  or  the  (EPAj  Administrator." 
EPA  has  interpreted  this  requirement  (in 
the  General  Preamble  at  57  FR  13512)  to 
mean  that  no  further  rulemaking 
activities  by  the  State  or  EPA  would  be 
needed  to  implement  the  contingency 
measures.  In  general.  EPA  expects  all 
actions  needed  to  effect  full 
implementation  of  the  measures  to 
occur  within  60  days  after  EPA  notifies 
the  State  of  its  failure  to  attain  the 
standard  or  make  RFP. 

The  EPA  recognizes  that  certain 
actions,  such  as  notification  of  sources, 
modification  of  permits,  etc.,  may  be 
needed  before  some  measures  could  be 


implemented.  However,  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  administrative  action  on  their 
part  and  with  no  additional  rulemaking 
action  such  as  public  hearing  or 
legislative  review. 

Ohio  Administrative  Code  (OAC)  Rule 
3745-17-14  (approved  by  the  EPA  on 
May  27.  1994.  59  FR  27464)  requires 
principal  facilities  in  the  PM 
nonattainment  areas  to  submit  control 
strategies  and  compliance  schedules  to 
the  OEPA  which  would  reduce 
particulate  emissions  by  15  and  25 
percent.  OAC  Rule  3745-17-14  also 
requires  that  the  control  strategies  and 
compliance  schedules  be  approved  by 
the  Director  of  the  OEPA  (as  Findings 
and  Orders)  and  submitted  to  the  EPA 
as  a  revision  to  the  Ohio  PM  SIP.  The 
rule  further  specifies  that  the 
requirements  of  the  Findings  and  Orders 
are  to  be  implemented  by  each  facility 
upon  receipt  of  a  formal  determination 
and  notification  by  the  OEPA  or  the 
EPA  that  the  area  is  not  in  compliance 
with  the  NAAQS.  Whether  the  15 
percent  or  the  25  percent  control 
strategy  would  be  implemented  will 
depend  on  the  severity  of  any  actual 
violations 

The  OEPA  received  contingency  plans 
from  the  affected  facilities  and  worked 
with  them  to  finalize  those  plans.  The 
OEPA  found  various  situations  with 
respect  to  the  availability  of  additional 
particulate  emission  reductions  to  meet 
the  levels  required  in  OAC  Rule  3745- 
17-14.  Some  of  the  affected  facilities  do 
not  have  any  significant  reductions  of 
PM  emissions  available,  while  others 
have  some  available  reductions,  but  not 
enough  to  meet  the  required  levels  in 
OAC  Rule  3745-17-14.  Others  have 
sufficient  reductions  available  to  fully 
meet  the  requirements.  As  a  result,  some 
affected  facilities  are  not  being  required 
to  commit  to  any  contingency  measure 
reductions. 

The  facilities  which  fully  satisfy  Rule 
3745-17-14,  are  the  Ford  Motor 
Company's  Cleveland  Casting  Plant,  and 
the  T  &  B  Foundry  Company.  Ohio  has 
issued  Final  Findings  and  Orders  which 
incorporate  the  contingency  plans  for 
these  sources. 

The  facilities  which  have  some 
reductions  available,  but  not  enough  to 
fiilly  meet  the  required  levels  in  OAC 
Rule  3745-17-14  are  International  Mill 
Service.  Luria  Brothers,  and  United 
Ready  Mix  (formerly  Harval).  Ohio  has 
issued  Final  Findings  and  Orders  which 
incorporate  the  contingency  measures. 
Ohio  also  submitted  fact  sheets  for  these 
sources  which  explain  why  further 
reductions  are  not  available. 


The  facilities  which  have  no 
significant  particulate  emission 
reductions  that  are  reasonably  available 
are  Granger  Materials,  Boyas  Excavating, 
Cuyahoga  Foundry  Company, 
Drummond  Dolomite  (formerly 
Cleveland  Builders  Supply), 
Independence  Excavating.  Kenmore 
Asphalt  Products  (formerly  Lake  Erie 
Asphalt  Products).  Ohio  Aluminiun 
Industries,  Schloss  Paving  Company, 
Standard  Lafarge  Company  (formerly 
Standard  Slag  Company),  Stein, 
Wheeling-Pittsburgh  Steel  Corporation 
(2  facilities:  Mingo  Junction  and 
Steuben  ville). 

In  addition,  two  facilities.  Boyas 
Excavating,  and  Satralloy.  have  shut 
down.  LTV  Steel  Company  (East  Side 
and  West  Side)  will  have  rule  revisions 
that  require  no  actual  emi^ion 
reductions.  EPA  guidance  calls  for 
contingency  measures  only  in 
proportion  to  the  actual  reductions 
obtained  by  the  nonattainment  area. 
Because  LTV  has  zero  emissions 
reductions  associated  with  the  initial 
PM  attainment  plan,  it  was  not  required 
to  commit  to  any  contingency  measure 
reductions. 

While  Ohio's  Rule  3745-17-14 
requires  contingency  emission 
reductions  of  the  magnitude  called  for 
by  the  EPA  (25%  of  the  actual 
reductions  in  the  SIP  control  plan),  it 
was  found  that  some  sources  were  not 
able  to  reasonably  obtain  such 
reductions.  Ohio  carefully  analyzed  the 
facilities'  contingency  plans  to  ensure 
that  all  reasonably  available  measures 
are  included.  The  EPA  agrees  that  Ohio 
has  obtained  a  sufficient  level  of 
reductions  to  provide  for  a  reasonable 
level  of  continued  progress  toward  the 
attainment  goal  during  an  interim 
period  between  any  prospective 
determination  that  the  SIP  has  failed  to 
achieve  RFP  or  provide  for  timely 
attainment  of  the  NAAQS  and  the 
additional  formal  air  quality  planning 
following  the  determination.  Ohio's  PM 
contingency  plan  is.  therefore, 
approvable  by  the  EPA, 

C.  Enforceability 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  Sections  172(c)(6). 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541).  State 
implementation  plan  provisioQS  also 
must  contain  a  program  to  provide  for 
enforcement  of  control  measures  and 


other  elements  in  the  SIP  (see  section 
110(a)(2)(C)). 

The  Final  Findings  and  Ordns  issued 
by  OEPA  are  clearly  written,  and  are 
legally  enforceable  by  OEPA.  llie  Final 
Findings  and  Orders  will  be  enforoeable 
by  the  EPA  upon  their  approval  as  a  SIP 
revision.  The  EPA  believes  that  the 
State's  existing  air  enforcemoit  program 
will  be  adequate  to  enforce  PM 
contingency  plans. 

QI.  Final  Acti<Hi 

The  EPA  approves  Ohio's  PM 
contingency  measure  rules,  submitted 
by  OEPA  on  July  17, 1995.  This 
submittal  addressed  PM  contingency 
measure  plans  that  were  due  on 
November  15, 1993.  The  State's  PM 
contingency  measures  are  included  in 
Final  Findings  and  Orders  issued  by  the 
OEPA.  Previously  approved  OAC  Rule 
3745-17-14  requires  that  facilities 
implement  the  contingency  measures 
upon  receipt  of  a  formal  determination 
and  notification  by  the  OEPA  or  the 
EPA  that  the  area  is  not  in  compliance 
with  the  NAAQS. 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  EPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  EPA  is  publishing 
a  separate  document  in  this  Federal 
Register  publication,  which  constitutes 
a  "proposed  approval"  of  the  requested 
SIP  revision  and  clarifies  that  the 
rulemaking  will  not  be  deemed  final  if 
timely  adverse  or  critical  comments  are 
filed.  The  "direct  final"  approval  shall 
be  effective  on  July  5.  1996.  unless  EPA 
receives  adverse  or  critical  comments  by 
June  5. 1996.  If  EPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  EPA  will  withdraw 
this  approval  before  its  effective  date  by 
publishing  a  subsequent  Federal 
Register  document  which  withdraws 
this  final  action.  All  public  comments 
received  will  then  be  addressed  in 
subsequent  rulemaking.  Please  be  aware 
that  EPA  will  institute  another  comment 
period  on  this  action  only  if  warranted 
by  significant  revisions  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  today's  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  EPA 
hereby  advises  the  public  that  this 
action  will  be  effective  on  July  5,  1996. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  9. 1995. 
memorandum  from  Mary  D.  Nichols, 
Assistant  Administrator  for  Air  and 


Radiation.  The  Office  of  Managmnent 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Nothing  in  this  action  should  be 
construed  as  pennitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  milli<»i  or  more  in  any  one  year. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  the  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  EPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  EPA  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  EPA  is  not  required  to  develop 
a  plan  with  regard  to  small 
governments.  This  rule  only  approves 
the  incorporation  of  existing  state  rules 
into  the  SIP.  It  imposes  no  additional 
requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulator)-  flexibility  analysis 
assessing  the  impact  of  an\  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
im{>act  on  a  substantial  number  of  small 
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entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  signiHcant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  5, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Particulate  matter. 

Dated:  April  19.  1996. 
Valdas  V.  Adomkus, 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as/ollows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(109)  to  read  as 
follows: 

§  52.1870    Identification  of  plan. 

***** 


(109)  On  July  17, 1995.  Ohio 
submitted  a  Particulate  Matter  (PM) 
contingency  measures  State 
Implementation  Plan  (SIP)  revision 
request.  The  submittal  includes  Final 
Findings  and  Orders  for  5  companies. 
The  Findings  and  Orders  provide  PM 
emission  reductions  which  will  take 
effect  if  an  area  fails  to  attain  the 
National  Ambient  Air  Quality  Standards 
for  PM. 

(i)  Incorporation  by  reference. 

Director's  Final  Findings  and  Orders 
for  Ford  Motor  Company  (Cleveland 
Casting  Plant).  T&B  Foundry  Company. 
International  Mill  Service,  Luria 
Brothers,  and  United  Ready  Mix,  issued 
by  the  Ohio  Environmental  Protection 
Agency  on  July  10, 1995. 

(PR  Doc.  96-11200  Filed  5-3-96;  8:45  am] 
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40  CFR  Part  52 
[UT1S-1-6778a;  FRL-64e8-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  Utah; 
Emisaion  Statament  Regulation,  Ozone 
Nonattainment  Area  Deirignation, 
Definitiona 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  revision 
to  the  Utah  State  Implementation  Plan 
(SIP)  that  was  submitted  by  the 
Governor  of  Utah  on  November  12, 
1993,  for  the  purpose  of  implementing 
an  emission  statement  program  for 
stationary  sources  within  the  Salt  Lake 
and  Davis  Counties  (SLDC)  ozone 
nonattainment  area.  The  emission 
statement  inventory  regulation,  Utah  Air 
Conservation  Regulation  (UACR)  R307- 
1-3.5.4..  was  submitted  by  the  State  to 
satisfy  the  Clean  Air  Act  (CAA),  as 
amended  in  1990,  requirements  for  an 
emission  statement  program  to  be  part 
of  the  SIP  for  Utah.  EPA's  approval  will 
serve  to  make  the  emission  statement 
inventory  regulation  federally 
enforceable.  In  addition,  EPA  is 
approving  other  minor  changes 
involving  definitions  in  UACR  R307-1- 
1.  and  the  ozone  nonattainment  area 
designation  definition  in  UACR  R307- 
1-3.3.3. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  July  5,  1996,  unless  adverse 
comments  are  received  in  writing  on  or 
before  June  5, 1996.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  R.  Long, 


Director,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8.  999  18th  Street,  Suite 
500.  Denver.  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  8.  Air  Program,  999  18th  Street, 
Suite  500,  Denver.  Colorado  80202- 
2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ.  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8.  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 
Telephone  number:  (303)  312-6479. 
SUPPLBMENTARY  INFORMATION:  Section 
110(a)(2)(H)(i)  of  the  CAA  provides  the 
State  the  opportunity  to  update  its  SIP 
as  needed  or  to  address  new  statutory 
requirements.  The  State  is  utilizing  this 
authority  of  the  CAA  to  include  its 
emission  statement  inventory  regulation 
as  part  of  the  SIP.  to  revise  the  ozone 
nonattainment  area  designation 
definition,  and  perform  minor  definition 
changes. 

L  Background 

The  air  quality  planning  and  SEP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  II  of  Part  D  of  Title  I  of 
the  CAA.  EPA  previously  published  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA 
(refer  to  57  FR  13498.  dated  April  16, 
1992,  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
Rule",  57  FR  18070.  dated  April  28, 
1992,  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990; 
Supplemental;  Proposed  Rule",  and  57 
FR  55620.  dated  November  25. 1992, 
"Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990").  EPA 
also  issued  guidance  describing  the 
requirements  for  emission  statement 
programs,  as  discussed  in  this  action, 
entitled  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program",  dated  July.  1992. 

Section  182  of  the  CAA  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a) 
describes  requirements  applicable  to 
Marginal  Jionattainment  areas.  These 
requirements  are  also  made  applicable 
to  all  other  ozone  nonattainment  area 
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classifications  through  subsections  (b), 
(c),  (d),  and  (e)  of  section  182.  Among 
the  requirements  in  section  182(a)  is  a 
program,  described  in  paragraph  (3)  of 
that  subsection,  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx).  Section  182(a)(3)  required  States 
to  submit  to  EPA.  by  November  15, 
1992,  a  revision  to  their  SEP  establishing 
an  emission  statement  program. 

EPA's  document  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program",  dated  July.  1992, 
provided  that  whatever  minimum 
reporting  level  is  established  in  a  State 
emission  statement  program,  if  either 
VOC  or  NOx  is  emitted  at  or  above  the 
designated  level,  the  other  pollutant 
must  be  included  in  the  emission 
statement  even  if  it  is  emitted  at  levels 
below  the  specified  cutoffs. 

Section  182(a)(3)(B)(ii)  allows  States 
to  waive,  with  EPA  approval,  the 
requirement  for  an  emission  statement 
for  classes  or  categories  of  sources  with  ' 
less  than  25  tons  per  year  of  actual 
plant-wide  NOx  or  VOC  emissions  in 
nonattainment  areas  if:  (1.)  the  class  or 
category  is  included  in  the  base  year 
and  periodic  inventories,  and  (2.) 
emissions  are  calculated  using  emission 
factors  established  by  EPA  (such  as 
those  found  in  EPA's  publication  AP- 
42)  or  other  methods  acceptable  to  EPA. 

The  emission  statement  data  must 
include:  certification  of  data  accuracy; 
source  identification  information; 
operating  schedule;  emissions 
information  (to  include  annual  and 
typical  ozone  season  day  emissions); 
control  equipment  information;  and 
process  data.  EPA  developed  the 
emission  statements  data  elements  so  as 
to  be  consistent  with  other  source  and 
State  reporting  requirements.  This 
consistency  is  essential  to  assist  States 
with  quality  assurance  for  emission 
estimates  and  to  facilitate  consolidation 
of  all  EPA  reporting  requirements. 

In  addition  to  the  submission  of  the 
emission  statement  data  to  AIRS,  States 
must  provide  EPA  with  a  status  report 
that  outhnes  the  degree  of  compliance 
with  the  emissions  statement  program. 
States  must  report  quarterly  to  EPA  the 
total  number  of  sources  affected  by  the 
State's  emission  statement  provisions, 
the  niunber  that  have  complied  with  the 
provisions,  and  the  number  that  have 
not.  This  status  report  must  also  include 
the  total  annual  and  typical  ozone 
season  day  emissions  from  all  reporting 
sources,  both  corrected  and  non- 
corrected  for  rule-effectiveness  (RE). 
States  must  include  in  their  status 
report  a  list  of  sources  that  are 


delinquent  in  submitting  their  emission 
statement  and  that  emit  500  tpy  or  more 
of  VOC  or  2500  tpy  or  more  of  NOx. 
This  report  must  be  submitted  quarterly 
until  all  the  regulated  sources  have 
complied  for  the  reporting  year.  The 
suggested  submittal  dates  for  the 
quarterly  status  reports  are  July  1. 
October  1.  January  1,  and  April  1. 

II.  Analjrsis  of  Utah's  Emission 
Statement  Regulation 

EPA  is  approving  Utah's  rule,  UACR 
R307-1-3.5.4.  'Emission  Statement 
Inventory",  that  was  submined  by  the 
Governor  to  EPA  on  November  12, 1993. 
This  rule  provides  the  necessary 
requirements  for  an  emission  statement 
program  for  the  State  of  Utah  as 
stipulated  in  section  182(a)(3)  of  the 
CAA  and  in  EPA's  emission  statement 
guidance  document  entitled  "Guidance 
on  the  Implementation  of  an  Emission 
Statement  Program",  dated  July,  1992. 

1.  Administrative.  The  State  of  Utah 
held  a  public  hearing  on  August  4, 1993, 
for  its  Emission  Statement  Inventory 
regulation.  Following  the  public 
hearing,  the  Emission  Statement 
Inventory  regulation  was  adopted  by  the 
State  with  an  effective  date  of  November 
15, 1993.  This  new  regulation  was 
submitted  to  EPA  on  November  12. 
1993.  as  part  of  the  Ozone 
Redesignation  Request  and  Maintenance 
Plan  SIP  revisions.  The  State's  emission 
statement  inventory  regulation  was 
prepared  to  fulfill  one  of  the 
requirements  of  Section  182(b),  for 
Moderate  ozone  nonattainment  areas,  of 
the  CAA. 

The  Ozone  SIP  revisions  were 
reviewed  by  EPA  to  determine 
completeness,  in  accordance  with  the 
completeness  criteria  found  in  40  CFR 
Part  51  (as  amended  by  57  FR  42216  on 
August  26, 1991).  The  initial  November 

12. 1993,  submittal  was  found  to  be 
incomplete,  and  a  letter  dated  January 

19. 1994,  was  sent  to  the  Governor 
indicating  the  administrative  and 
technical  deficiencies.  The  State  of  Utah 
sued  EPA  on  March  18, 1994,  regarding 
EPA's  incompleteness  finding  (State  of 
Utah  V.  EPA,  Case  No.  94-9520).  As  part 
of  the  lawsuit  settlement.  EPA  agreed  to 
allow  the  State  to  repackage  its 
submittal  and  request  parallel 
processing  of  the  appropriate 
regulations  and  SIP  revisions  relating  to 
the  Ozone  Redesignation  Request  for 
Salt  Lake  and  Davis  Counties.  Therefore, 
on  June  27, 1994,  the  State  submitted: 
(1)  a  request  for  parallel  processing  of 
the  Ozone  Maintenance  Plan  and,  (2)  a 
reorganized  Ozone  Redesignation  SIP 
revision  and  Maintenance  Plan. 
Included  in  the  reorganized  Ozone 
Redesignation  SIP  revision  and 


Maintenance  Plan  was  the  Emission 
Statement  Inventory  regulation.  On  the 
basis  of  the  State's  June  27, 1994. 
submittal,  EPA  withdrew  the  January 
19, 1994.  finding  of  incompleteness  in 
a  letter  to  the  Governor  dated  July  7, 
1994.  The  July  7, 1994.  letter  deemed 
the  State  to  have  submitted  a  complete 
Ozone  Redesignation  Request,  including 
a  complete  Emission  Statement 
Inventory  regulation  submittal,  as  of 
November  12. 1993. 

2.  Components  of  an  Emission 
Statement  Regulation:  There  are  several 
components  of  an  acceptable  emission 
statement  regulation.  Specifically,  the 
State  must  submit  an  emission 
statement  regulation  as  a  revision  to  its 
SIP.  The  emission  statement  regulation 
must  meet  the  minimum  requirements 
for  reporting  by  the  sources  and  the 
State.  The  emission  statement  regulation 
must  include  provisions  for 
apphcabihty,  definitions,  compliance, 
and  s(>ecific  source  requirements 
detailed  below. 

a.  Sources  Covered.  Section 
182(a)(3)(B)  requires  that  States  with 
areas  designated  as  nonattainment  for 
ozone  require  emission  statement  data 
from  sources  of  volatile  organic 
compounds  (VOC)  or  oxides  of  nitrogen 
(NOx)  in  the  nonattainment  areas.  This 
requirement  applies  to  all  ozone 
nonattainment  areas,  regardless  of  the 
classification  (Marginal.  Moderate,  etc.) 
and  is  to  be  addressed  through  a  SIP 
revision.  This  requirement  is  fulfilled  by 
the  State  in  UACR  R307-1-3.5.4.A. 

b.  Regulation  Elements.  A  State's 
emission  statement  regulation  must 
include  provisions  covering 
applicability  of  the  regulation, 
definitions  for  key  terms  used  in  the 
regulation,  a  compUance  schedule  for 
sources  covered  by  the  regulation,  and 
the  specific  reporting  requirements  for 
sources.  The  emission  statement 
submitted  by  the  source  should  contain 
a  certification  that  the  information  is 
accurate  to  the  best  knowledge  of  the 
individual  certifying  the  statement, 
identification  information  (name, 
physical  location,  mailing  address  of  the 
facility,  latitude  and  longitude,  and  4- 
digit  Standard  Industrial  Classification 
(SIC)  code(s)),  operating  schedule 
information  (annual  throughput,  days 
per  week  on  the  normal  operating 
schedule,  hours  per  day  during  the 
normal  operating  schedule,  and  hours 
pmr  year  on  the  normal  operating 
schedule),  process  rate  data  (annual 
process  rate  (annual  throughput)  and 
peak  ozone  season  daily  process  rate), 
control  equipment  information  (current 
primary  and  secondary  control 
equipment  identification  codes  and 
current  combined  control  equipment 
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efficiency  (%)),  emissions  information 
(estimated  actual  VOC  and  NOx 
emissions  at  the  segment  level  (in  tons 
per  year  for  an  annual  emission  rat»  and 
pounds  per  day  for  a  typical  ozone 
season  day],  estimated  emissions 
method  code,  calendar  year  for  the 
emissions,  and  emission  factor  (if 
used)).  The  above  requirements  are 
fulfilled  by  the  State  in  UACR  R307-1- 
3.5.4.B..  UACR  R307-1-3.5.4.C.,  and 
UACR  R307-1-3.5.4.D. 

c.  Reporting  Requirements  for 
Sources.  Sources  covered  by  Utah's 
Emission  Statement  Inventory 
regulation  must  submit  the  data 
elements  described  under  Regulation 
Elements  in  section  2.b.  above.  The 
State  addressed  this  requirement  in 
UACR  R307-1-3.5.4. 

d.  Reporting  Requirements  for  State. 
States  must:  (1)  provide  to  EPA  the 
information  for  the  sources  covered  by 
the  emission  statement  regulation,  (2) 
provide  the  value  for  rule  effectiveness 
utilized  by  the  State  in  its  calculations, 
(3)  submit  quarterly  emission  statement 
status  reports.  The  quarterly  reports 
should  show  the  total  number  of 
facilities  that  met  the  State's  emission 
statement  regulation  requirements  and 
the  number  of  facilities  that  failed  to 
meet  the  requirements.  The  above  State 
reporting  requirements  were  not 
initially  addressed  in  the  State's 
submittal.  In  a  letter  dated  April  21, 
1995,  from  Douglas  Skie,  Chief,  Air 
Programs  Branch,  to  Russell  Roberts, 
Director,  Utah  Division  of  Air  Quality, 
EPA  requested  the  State  to  commit  to 
providing  the  above  information  in 
quarterly  status  reports.  The  necessary 
format  was  provided  in  this  letter.  In  a 
letter  dated  May  30,  1995.  fi-om  Russell 
Roberts,  Director,  Utah  Division  of  Air 
Quality  to  Douglas  Skie,  Chief,  Air 
Programs  Branch,  the  State  committed 
to  provide  the  requested  information. 

III.  Nonattaiiunent  Area  Designation 
and  Other  Minor  Definition  Clianges 

The  State  of  Utah  held  a  public 
hearing  on  September  1,  1993.  for, 
among  other  items,  the  ozone 
"nonattainment  area  designation" 
definition  change.  Following  the  public 
hearing,  the  ozone  "nonattainment  area 
designation"  definition  change  was 
adopted  by  the  State  with  an  effective 
date  of  November  13,  1993.  UACR 
R307-1-3.3.3C  was  changed  from 
"Ozone  Nonattainment  Areas"  to 
"Ozone  Nonattainment  Areas  and  Davis 
and  Salt  Lake  Counties".  The  other 
minor  changes  involved  several 
definitions  found  in  UACR  R307-1-1., 
'Forward  and  Definitions".  These  other 
minor  changes  were  administratively 
addressed  in  conjunction  with  the 


Emission  Statement  Inventory 
regulation  in  the  August  4, 1993,  public 
hearing  and  also  became  effective  on 
November  15, 1993. 

IV.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA.  Under  section  110(a)(2)(E)(iii) 
of  the  Act  the  State  must  provide  the 
necessary  assurances  that  the  State  has 
the  authority  to  implement  the  SIP.  The 
State  has  such  authority,  for  the 
implementation  of  the  emission 
statement  inventory  regulation,  UACR 
R307-1-3.5.4.,  revision  of  the  ozone 
nonattainment  area  designation 
definition,  UACR  R307-1-3.3.3C.  and 
other  minor  changes  to  definitions  in 
UACR  R307-1-1.,  as  found  in  the  Utah 
Air  Conservation  Act,  Chapter  2, 
Sections  19-2-101,  19-2-104,  and  19- 
2-109. 

Final  Action.  EPA  is  approving  the 
following  revision  to  Utah's  SIP  as  was 
submitted  by  the  Governor  on 
November  12, 1993:  Emission  Statement 
Inventory  regulation,  UACR  R307-1- 
3.5.4,  ozone  nonattainment  area 
designation  definition.  UACR  R307-1- 
3.3.3C,  and  the  following  definitions  in 
UACR  R307-1-1.;  "Control  Apparatus", 
"Emissions  Information",  "Peak  Ozone 
Season",  "Process  Level",  and  "Process 
Rate". 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  comments  be  filed.  This  action 
will  be  effective  July  5,  1996,  unless,  by 
June  5, 1996,  adverse  comments  are 
received. 

If  EPA  receives  adverse  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
Subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  significant 
impact  on  any  small  entities.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  5, 1996.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
for  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)  of  the  CAA). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
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require  the  private  sector  to  perform 
certain  duties.  The  rules  being  approved 
by  this  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  State 
law.  Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

"This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Agency  has  reviewed 
this  request  for  revision  of  the  federally- 
approved  SIP  for  conformance  with  the 
provisions  of  the  1990  Amendments  to 
the  Clean  Air  Act  enacted  on  November 
15,  1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements.  '^ 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control, -Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Oated:  September  29, 1995. 
Jack  W.  McGraw. 

Acting  Regional  Administrator. 

40  CFR  part  52,  Subpart  TT,  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut)part  TT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(34)  to  read  as 
follows: 

§52.2320    Identification  of  plan. 

*        *        •        •        • 

(c)*  •  * 

(34)  Revisions  to  the  Utah  State 
Implementation  Plan  for  the  Emission 
Statement  Inventory  regulation,  UACR 


R307-1-3.5.4.,  revision  of  the  ozone 
nonattainment  area  designation 
definition,  UACR  R307-1-3.3.3C,  and 
other  minor  changes  to  definitions  in 
UACR  R307-1-1.  were  submitted  by  the 
Governor  in  a  letter  dated  November  12. 
1993. 
(i)  Incorporation  by  reference. 

(A)  Emission  Statement  Inventory 
regulation,  UACR  R307-1-3.5.4.  ozone 
nonattainment  area  designation 
definition,  UACR  R307-1-3.3.3C.  and 
the  following  definitions  in  UACR 
R307-1-1.:  "Control  Apparatus", 
"Emissions  LTformation".  "Peak  Ozone 
Season",  "Process  Level",  and  "Process 
Rate".  All  were  adopted  on  August  4, 
1993,  and  became  effective  on 
November  15,  1993. 

(B)  A  letter  dated  May  30. 1995,  from 
Russell  Roberts,  Director,  Utah  Division 
of  Air  Quality  to  Douglas  Skie,  Chief, 
Air  Programs  Branch  for  Region  8. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
May  1.  1996. 

|FR  Doc.  96-11198  Filed  5-3-96;  8:45  am] 
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40  CFR  Part  52 

[CA  140-1 0-7261  a;  FRL-64S6-0] 

Approval  ar>d  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Poliution  Control  District 
and  Ventura  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  districts:  the  Placer  County 
Air  Pollution  Control  District  (PCAPCD) 
and  the  Ventura  County  Air  Pollution 
Control  District  (VCAPCD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  VOC 
emissions  from  the  storage  and  transfer 
of  organic  liquids  and  tank  degassing 
operations.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 


standards,  and  plan  requirements  for 

nonattainment  areas. 

DATES:  This  action  is  effective  on  July  5, 

1996  unless  adverse  or  critical 

comments  are  received  by  June  5,  1996. 

If  the  effective  date  is  delayed,  a  timely 

notice  will  be  published  in  the  Federal 

Register. 

ADDRESSES:  Copies  of  the  rules  and 

EPA's  evaluation  report  for  each  rule  are 

available  for  public  inspection  at  EPA's 

Region  IX  office  during  normal  business 

hours.  Copies  of  the  submitted  rules  are 

available  for  inspection  at  the  following 

locations: 

Rulemaking  Section  (A-5-3).  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne  Street. 
San  Francisco.  CA  94105. 

Environmental  Protection  Agency.  Air 
Docket  (6102),  401  "M"  Streel.'S.W.. 
Washington,  D.C  20460. 

California  Air  Resources  Board.  Stationary 
.Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street.  Sacramento.  CA  95814. 

Placer  County  Air  Pollution  Control  District. 
11464  B  Avenue  Auburn,  CA  95603 

Ventura  County  Air  Pollution  Control 
District,  Rule  Development  Section,  669 
County  Square  Drive,  Ventura,  CA  93003. 

FOR  FURTHER  INFORMATK3N  CONTACT: 

Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agenc>', 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1191.  email: 
James.  duane@epamai  1  .epa.gov . 

SUPPlfMENTARY  INFORMATKM: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  the  PCAPCDs 
Rule  212.  "Storage  of  Organic  Liquids," 
and  Rule  215,  "Transfer  of  Gasohne  into 
Tank  Trucks.  Trailers  and  Railroad  Tank 
Cars  at  Loading  Facilities,"  and  the 
VCAPCD's  Rule  74  26.  "Crude  Oil 
Storage  Tank  Degassmg  Operations." 
and  Rule  74.27,  "Gasoline  and  ROC 
Liquid  Storage  Tank  Degassing 
Operations."  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (ARB)  to  EPA  on 
Januar>'  24, 1995  (Rules  215.  74.26,  and 
74.27)  and  October  13, 1995  (Rule  212). 

Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included 
portions  of  Placer  County  in  the 
Sacramento  Metro  Area  and  the  Ventura 
County  Area.  43  FR  8964,  40  CFR 
81.305.  On  May  26.  1988.  EPA  notified 
the  Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
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the  above  districts'  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACF)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991,  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Sacramento  Metro  Area  and 
the  Ventura  County  Area  are  classified 
as  severe;  ^  therefore,  these  areas  were 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15.  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  January  24. 
1995.  and  October  13. 1995,  including 
the  rules  being  acted  on  in  this 
document.  The  PCAPCD  adopted  Rule 
212  on  June  8.  1995.  and  Rule  215  on 
November  3. 1994.  and  the  VCAPCD 
adopted  Rules  74.26  and  74.27  on 
November  8.  1994.  These  submitted 
rules  were  found  to  be  complete  on 
February  24.  1995  (Rules  215.  74.26. 
and  74.27)  and  November  28,  1995 
(Rule  212).  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V  ^  and  are 
being  finalized  for  approval  into  the  SP. 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Culpoinls. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  2S,  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

=  The  Sacramento  Metro  Area  was  reclassified 
from  serious  to  severe  on  )une  1.  1995.  See  60  FR 
20237  (April  25,  1995).  The  Ventura  County  Area 
retained  its  designation  of  nonattainment  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181  (a)  upon  the  date  of  enactment  of  the 
CAA.  See  55  FR  56694  (November  6,  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and,  pursuant  to 
section  110(li)(l)(Al  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


The  PCAPCD's  Rule  212  requires 
facilities  to  install  and  operate  vapor 
loss  control  devices  for  the  storage  of 
organic  liquids  with  vapor  pressures  of 
0.5  psia  or  higher,  and  Rule  215  requires 
vapor  collection  and  disposal  systems 
for  loading  gasoline  into  tank  trucks, 
trailers,  or  railroad  tank  cars.  The 
VCAPCD's  Rules  74.26  and  74.27  reduce 
emissions  of  VOCs  from  the  degassing  of 
crude  oil,  produced  water,  gasoline,  and 
VOC  liquid  storage  tanks.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of  the 
PCAPCD's  and  the  VCAPCD's  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
PCAPCD's  Rule  212  are  entitled 
"Control  of  Volatile  Organic  Emissions 
from  Storage  of  Petroleum  Liquids  in 
Fixed-Roof  Tanks  (EPA-^50/2-77-036)" 
and  "Control  of  Volatile  Organic 
Emissions  from  Petroleum  Liquid 
Storage  in  External  Floating  Roof  Tanks 
(EPA-450/2-78-047)."  The  CTGs 
applicable  to  PCAPCD's  Rule  215  are 
entitled,  "Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading  Terminals 
(EPA^50/2-77-026),"  "Control  of 


Volatile  Organic  Emissions  from  Bulk 
Gasoline  Plants  (EPA-450/2-77-035)." 
and  "Control  of  Volatile  Organic 
Compound  Leaks  from  Gasoline  Tank 
Trucks  and  Vapor  Collection  Systems 
(EPA-450/2-78-051)."  There  are  no 
CTGs  applicable  to  VCAPCD's  Rules 
74.26  and  74.27.  Further  interpretations 
of  EPA  policy  are  found  in  the  Blue 
Book,  referred  to  in  footnote  1.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  PCAPCD's  submitted  Rule  212, 
"Storage  of  Organic  Liquids,"  includes 
the  following  significant  changes  from 
the  current  SIP: 

•  The  Table  of  Content's  reference  to 
section  110  has  been  deleted  because 
that  section  was  deleted  in  the  previous 
version  of  the  rule. 

•  There  were  two  sections  503.1.  The 
second  was  renumbered  to  503.2. 

The  PCAPCD's  submitted  Rule  215, 
"Transfer  of  GasoKne  into  Tank  Trucks, 
Trailers  and  Railroad  Tank  Cars  at 
Loading  Facilities,"  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  rule's  applicability  was 

broadened. 

•  The  definitions  of  bulk  plant  and 
bulk  terminal  were  added  to  the  rule. 
The  definition  of  volatile  organic 
compound  (VOC)  was  updated  for 
consistency  with  40  CFR  51.100(s). 

•  An  emission  standard  of  0.6  pounds 
of  VOC  per  1000  gallons  of  gasoline 
transferred  was  added  for  bulk  plants. 

•  The  ARB's  Methods  202  and  203 
were  added  to  the  rule  for  equipment 
certifications. 

The  VCAPCD's  Rule  74.26,  "Crude 
Oil  Storage  Tank  Degassing 
Operations."  and  Rule  74.27,  "Gasoline 
and  ROC  Liquid  Storage  Tank  Degassing 
Operations,"  are  new  rules  that  reduce 
the  emissions  of  VOCs  from  the 
degassing  of  crude  oil,  produced  water, 
gasoline,  and  VOC  liquid  storage  tanks. 
The  rules  require  a  vapor  destruction 
and  removal  efficiency  of  at  least  95% 
until  the  vapor  concentration  in  the  tank 
is  10%  of  its  initial  concentration  or  less 
than  10,000  parts  per  million  volume 
(ppmv).  Records  of  the  inlet  and  outlet 
concentration  are  to  be  made  at  the 
beginning  of  and  throughout  the  test. 
Records  of  temperature  are  required 
when  refrigerated  condensers  are  used. 
All  records  must  be  maintained  for  two 
years  from  the  date  of  entry.  ASTM 
Methods  D  323-82,  D  2879-86  and  E 
260-91  and  EPA  Methods  2A,  21,  and 
25A  are  the  test  methods  used  for 
compliance  determinations.  A  more 
detailed  discussion  of  the  controls 
required  and  the  justification  for  why 
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these  controls  represent  RACT  can  be 
found  in  the  Technical  Support 
Documents  (TSDs)  for  Rules  74.26  and 
74.27,  dated  November  7. 1995. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  pohcy.  Therefore, 
the  PCAPCD's  Rule  212.  "Storage  of 
Organic  Liquids,"  and  Rule  215, 
"Transfer  of  Gasoline  into  Tank  Trucks, 
Trailers  and  Railroad  Tank  Cars  at 
Loading  Facilities,"  and  the  VCAPCD's 
Rule  74.26,  "Crude  Oil  Storage  Tank 
Degassing  Operations,"  and  Rule  74.27, 
"Gasoline  and  ROC  Liquid  Storage  Tank 
Degassing  Operations,"  are  being 
approved  under  section  110{k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  5,  1996, 
unless,  by  June  5,  1996,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  July  5, 1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 


enterprises  and  government  entities 
.  with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  afliected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 


regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subiects  in  40  CFR  Pari  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  impleroentation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1962. 

Dated:  March  11. 1996. 
Felkaa  MaroH, 
Regional  Administrator. 

Subpart  F  of  part  52.  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDEPl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Sectibn  52.220  is  amended  by 
adding  paragraphs  (c)(214)(i)(D)(2)  and 
(E)  and  (c)(225)(i)(B)(2)  to  read  as 
follows: 

§52.220    Idantmcation  of  plan. 

«  •  «  *  * 

(c)*  •  * 
(214)*   *   * 

(i)*   *   * 

(D)*   *   • 

[2]  Rule  74.26  and  Rule  74.27. 
adopted  on  November  8.  1994. 

(E)  Placer  County  Air  Pollution 
Control  District. 

(2)  Rule  215,  adopted  on  November  3. 
1994. 


(225) *    •    * 

(!)••* 

(B)*    •   * 

(2)  Rule  212.  adopted  on  June  8.  1995 
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40  CFR  Part  52 
[11129-1-70468;  FRL-6464-8] 

Approval  and  Promulgation  of 
Impiementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


SUMMARY:  On  March  14.  1995.  the 
Illinois  Environmental  Protection 
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Agency  (lEPA)  formally  submitted  three 
federally  enforceable  State  operating 
permits  (FESOPs)  to  the  United  States 
Environmental  Protection  Agency 
(USEPA).  These  permits  contained 
enforceable  sulfur  dioxide  (SO2) 
emission  limitations  for  three  industrial 
facilities  in  the  Granite  City  area  of 
Madison  County.  Illinois.  The 
limitations  are  intended  to  address 
modeled  violations  of  the  SO2  National 
Ambient  Air  Quality  Standards 
(NAAQS).  USEPA  has  determined  that 
the  three  FESOPs  are  adequate  as 
revisions  to  Illinois'  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  as  it  applies  to  Madison 
County,  and  as  such,  address  the 
previously  modeled  violations  of  the 
SO2  NAAQS. 

DATES:  This  action  will  be  effective  on 
July  5, 1996  unless  adverse  or  critical 
comments  not  previously  addressed  by 
the  State  or  USEPA  are  received  by  June 
5.  1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

AOORESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency.  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  and 
USEPA's  analysis  (Technical  Support 
Document)  are  available  for  inspection 
at  the  following  location:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Mary  Onischak  at  (312) 
353-5954  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Onischak  at  (312)  353-5954. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  September  22,  1992  (57  FR  43846), 
USEPA  proposed  to  designate  portions 
of  Madison  County.  Illinois,  including 
the  Granite  City  area  (Granite  City  and 
Nameoki  Townships)  as  nonattainment 
for  SO2.  This  proposed  designation  was 
based  on  modeled  violations  of  the  SO2 
NAAQS.  On  December  21,  1993  (58  FR 
67336),  USEPA  published  its  intent  to 
defer  the  final  SO2  designation  of 
Madison  County.  Illinois  while  the  State 
worked  to  revise  its  SO2  SIP.  On  March 
14,  1995.  Illinois  submitted  a  SO2  SIP 
revision  request  which  consisted  of  SO2 
emission  limitations  for  three  facilities 
in  Madison  County:  the  Nestle  Beverage 
Company  (Nestle).  Reilly  Industries 
(Reilly),  and  the  Granite  City  division  of 


the  National  Steel  Corporation  (Granite 
City  Steel).  Illinois'  submittal,  including 
background  information,  demonstration 
of  attainment,  and  enforceability  is 
discussed  further  in  the  technical 
support  document. 

II.  Emission  Limitations 

A.  Nestle  Beverage  Company 

Nestle's  FESOP  covers  three  sources: 
the  Nebraska  boiler.  Boiler  Number  5, 
and  the  tea  leaf  burner.  Both  boilers 
normally  use  natural  gas,  but  have  the 
capability  of  burning  fuel  oil  as  well. 
The  tea  leaf  burner  combusts  "spent" 
tea  leaves,  with  natural  gas  or  oil  as 
support  fuels.  The  FESOP  conditions 
require  that  Nestle's  fuels,  except  for  the 
tea  leaves,  must  all  meet  a;ftjel  quality 
rating  of  0.30  pounds  SO2  per  million 
British ;rhermal  Units  (Ib/MMBTU).  on 
an  hourly  basis.  The  SO2  and  particulate 
emissions  from  the  tea  leaf  burner  are 
controlled  by  a  flue  gas  desulfurization 
unit,  and  the  tea  leaf  burner's  SO2 
emissions  must  not  exceed  0.30  lb/ 
MMBTU.  regardless  of  the  fuel  burned. 
After  April  1, 1996,  the  SO2  emissions 
of  the  tea  leaf  burner  are  to  be  measured 
and  recorded  hourly,  using  a  continuous 
emissions  monitoring  (GEM)  system. 

B.  Reilly  Industries 

Reilly  Industries  emits  SO2  from 
seven  Stills.  The  facility  normally  uses 
natural  gas  at  these  Stills,  but  keeps  a 
supply  of  fuel  oil  as  a  backup  fuel.  The 
facility  originally  was  allowed  to  use 
residual  fuel  oil,  which  the  State  of 
Illinois  limits  to  1.0  Ib/MMBTU  of  SO2 
[35  LAC  214.161(a)).  Under  the  new 
FESOP  requirements,  the  facility  must 
bum  only  natural  gas  or  distillate  fuel 
oil,  resulting  in  SO2  emissions  of  no 
more  than  0.30  Ib/MMBTU.  Fuel  which 
would  lead  to  emissions  greater  than  0.3 
Ib/MMBTU  may  not  be  burned  by  the 
facility. 

C.  Granite  City  Steel 

While  most  combustion  units  at 
Granite  City  Steel  are  primarily  fueled 
by  natural  gas,  the  plant  maintains  the 
ability  to  use  several  different  fuels: 
natural  gas,  blast  furnace  gas,  fuel  oil, 
and  coke  oven  gas  (COG).  Natural  gas 
and  blast  furnace  gas  do  not  cause 
significant  emissions  of  SO2.  Fuel  oil, 
which  contains  sulfur,  is  primarily  used 
as  a  backup  fuel.  COG  is  produced  at  the 
facility  and  must  either  be  used  as  fuel 
or  destroyed  in  a  flare  because  it  cannot 
be  stored  at  the  site.  Granite  City  Steel 
requested  to  be  allowed  adequate 
flexibility  to  make  use  of  the  COG  it 
generates.  The  COG  contains  hydrogen 
sulfide  (H2S),  which  converts  to  SO2 
during  combustion. 


The  Granite  City  Steel  FESOP 
imposes  daily  and  annual  SO2  emission 
caps  on  certain  combustion  units  and 
unit  groups  at  the  facility,  with 
additional  3-hour  emission  caps  on 
some  units.  Although  certain  sources 
have  been  restricted  to  the  use  of  natural 
gas  alone,  or  have  been  prohibited  from 
using  fuel  oil,  the  SO2  emission  caps  are 
generally  independent  of  the  fuel  types 
used.  Granite  City  Steel  continuously 
monitors  its  COG  flow  and  COG  sulfur 
content  for  the  calculation  of  SO2 
emissions  for  compliance  purposes.  The 
Granite  City  Steel  FESOP  limits  were 
developed  based  on  modeling  which 
tested  both  the  company's  most  frequent 
fuel  routing  and  worst-case  fuel  routing. 

III.  Air  Quality  Analysis 

The  SO2  emission  limits  in  the 
FESOPs  for  the  three  Madison  County 
facilities  were  all  supported  by  air 
dispersion  modeling,  Illinois  used  the 
Industrial  Source  Complex  long-  and 
short-term  models  with  the  regulatory 
default  options.  The  Granite  City  area  is 
considered  rural,  so  rural  dispersion 
coefficients  were  used.  Other  nearby 
sources  were  explicitly  modeled  in 
addition  to  the  three  FESOP  sources. 
Worst-case  building  dimensions  were 
used  for  downwash  impacts.  A  reduced 
load  screening  analysis  was  performed 
to  determine  the  source  operating  rates 
that  resulted  in  maximum  ambient 
impact.  The  receptor  arrays  had  a 
resolution  of  100  meters  in  the  areas  of 
concern  and  at  the  fencelines,  and 
because  the  sources  are  near  the  border 
of  Illinois  and  Missouri,  interstate 
impacts  were  taken  into  account.  Five 
years  of  meteorological  data  from  St. 
Louis  were  used,  and  background 
concentrations  were  added  to  the  final 
ambient  SO2  concentration  predictions. 

The  dispersion  modeling  study  was 
used  as  a  tool  for  developing  the  SO2 
emission  limits  at  these  sources.  Setting 
and  modeling  the  emission  limits  for 
Nestle  and  Reilly  was  fairly 
straightforward,  but  setting  Granite  City 
Steel's  emission  limits  presented  a 
challenge.  Because  there  are  many 
different  emission  scenarios  possible  at 
Granite  City  Steel.  BEPA  considered  the 
relative  impacts  from  each  source  group 
separately.  Illinois  p)erformed  many 
modeling  tests  to  evaluate  the  different 
operating  scenarios.  Emission  limits 
were  placed  on  the  source  groups  so 
that  any  operation  scenario  used  at  the 
facility  could  be  expected  to  protect  the 
SO2  NAAQS.  The  final  3-hour.  24-hour, 
and  annual  modeling  runs,  which 
included  all  the  Granite  City  area  SO2 
sources  and  background  concentrations, 
showed  that  the  entire  Granite  City  area 
would  attain  the  NAAQS  for  SO2. 
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USEPA  has  reviewed  this  modeling  and 
determined  that  it  is  acceptable.  For 
further  documentation  of  the  dispersion 
modeling,  see  the  technical  support 
document. 

rv.  Enforceability 

Illinois  established  a  set  of  specific 
recordkeeping  and  reporting 
requirements  as  conditions  within  a 
federally  enforceable  operating  permit 
for  the  three  Granite  City  facilities.  On 
December  17, 1992  (57  FR  59928) 
Illinois'  operating  permit  program  was 
approved  by  USH'A  and  incorporated 
into  the  Illinois  SIP.  Permits  issued 
under  this  federally  enforceable  State 
operating  permit  program  may  serve  as 
part  of  the  SIP  and  may  be  used  to 
address  certain  SIP  deficiencies. 

The  FESOP  for  Nestle  (Application 
No.  94110119)  was  issued  on  March  8, 

1995.  The  FESOP  for  Reilly 
(Application  No.  94040131)  was  issued 
on  February  24, 1995.  The  Granite  City 
Steel  FESOP  (Application  No. 
94120017)  was  issued  on  March  7,  1995. 
The  permits  were  given  public  notice 
and  were  made  available  for  public 
comment.  The  conditions  of  the  permits 
effectively  limit  emissions  of  sulfur 
dioxide  from  the  affected  sources. 

V.  Final  Rulemaking  Action 

The  USEPA  has  determined  that 
Illinois'  March  14, 1995,  SO2  SIP 
revision  submittal  satisfies  section 
110(A)(2)  of  the  Clean  Air  Act  and  is 
fully  approvable.  The  FESOPs  for 
Nestle,  Reilly,  and  Granite  City  Steel  are 
expected  to  rectify  the  modeled  ambient 
air  quality  violations  identified 
previously.  USEPA's  September  22, 
1992  (57  FR  43846)  proposed 
redesignation  of  the  Granite  City  area  of 
Madison  County.  Illinois,  is  rendered 
moot  as  a  consequence  of  this  approval. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  the  rulemaking 
will  not  he  deemed  final  if  timely 
unaddressed  adverse  or  critical 
comments  are  filed.  The  "direct  final" 
approval  shall  be  effective  on  July  5, 

1996,  unless  USEPA  receives  such 
adverse  or  critical  comments  by  June  5, 
1996.  The  USEPA  is  now  soliciting 
public  comments  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  In  the 
proposed  rules  section  of  this  Federal 
Register,  USEPA  is  publishing  a 
separate  docimient  which  constitutes  a 
"proposed  approval"  of  the  requested 
SIP  revision.  If  warranted  by  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  which  have  not  been 


addressed  by  the  State  or  USEPA. 
USEPA  urill  publish  a  Federal  Register 
document  which  withdraws  the  final 
action.  The  USEPA  will  then  address 
public  comments  received  in  a 
subsequent  rulemaking  document  based 
on  the  proposed  approval. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  -"pprove  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  the  State 
action.  The  Clean  Air  Act  forbids 
USEPA  to  base  its  actions  concerning 
SIPs  on  such  grounds.  Union  Electric 
Co.  V.  USEPA,  427  U.S.  246.  256-66 
(S.Ct.  1976):  42  U.S.C.  7410(a)(2). 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  requires 
that  the  USEPA  prepare  a  budgetary- 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State. 


local,  and  tribal  govenunmts,  in 
aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  USEPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  USEPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  USEPA  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

This  rule  only  approves  the 
incorporation  of  existing  state  rules  into 
the  SIP.  It  imposes  no  additional 
requirements.  Because  this  final  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  or 
the  private  sector  of  less  then  $100 
million  in  any  one  year,  the  USEPA  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  USEPA  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  5,  1996 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  p>etition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  oection 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Sulfur  oxides. 

Authority:  42  L'.S  C  7401-7671  q. 
Dated  April  18.  1996. 
David  Kee. 

Acting  Regional  Administrator 
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40  CFR  Part  70 
[AD-FRL-6465-9] 


Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  State  of 
Rhode  Island 

AGENCY:  Environmental  Protection 

Agency  (EP.\). 

action:  Direct  final  rule. 

summary:  The  EPA  is  promulgating 
source  category-limited  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of 
Rhode  Island  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
DATES:  This  action  will  become  effective 
July  5,  1996  unless  notice  is  received  by 
June  5.  1996  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Ida  E.  Gagnon,  Air  Permits, 
CAP,  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Building. 
Boston,  MA  02203-2211. 

Copies  of  the  State's  submittal  and 
other  supporting  information  relevant  to 
this  action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  1.  One 
Congress  Street.  11th  floor.  Boston,  MA 
02203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Gagnon.  Air  Permits.  APO.  U.S. 
Environmental  Protection  Agency, 
Region  1,  JFK  Federal  Building.  Boston, 
MA  02203-2211.  (617)  565-3500. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  ("the 
Act")),  EPA  has  promulgated  rules 
which  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permits  programs  (see  57  FR  32250  (July 
21,  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  Title  V  requires  States  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 


The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15. 1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fiiUy.  meets  the 
requirements  of  Part  70,  and  where  a 
state  requests  source  category-limited 
interim  approval.  EPA  may  grant  the 
program  interim  approval  for  a  period  of 
up  to  2  years.  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  program  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication.  EPA  is 
proposing  source  category-limited 
interim  approval  of  the  Operating 
Permit  Program  submitted  by  the  State 
of  Rhode  Island  should  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  July  5, 1996  unless 
adverse  or  criTical  comments  are 
received  by  June  5, 1996. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  July  5, 1996. 


B.  Federal  Oversight 

When  EPA  promulgates  this  source 
category-limited  interim  approval,  it 
will  extend  for  two  years  following  the 
effective  date,  and  cannot  be  renewed. 
During  the  interim  approval  period,  the 
State  of  Rhode  Island  is  protected  from 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  the  State  of 
Rhode  Island.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70.  and  the 
state  will  permit  sources  based  on  the 
transition  schedule  submitted  with  the 
source  category- limited  interim 
approval  request.  This  schedule  may 
extend  for  no  more  than  five  years 
beyond  the  interim  approval  date. 


II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  the  State  of  Rhode 
Island  submitted  an  administratively 
complete  title  V  Operating  Permits 
Program  (PROGRAM)  on  June  20, 1995. 
EPA  deemed  the  PROGRAM 
administratively  complete  in  a  letter  to 
the  Governor  dated  on  July  28. 1995. 
The  PROGRAM  submittal  includes  a 
legal  opinion  from  the  Attorney  General 
of  Rhode  Island  stating  that  the  laws  of 
the  State  provide  adequate  authority  to 
carry  out  the  PROGRAM,  and  a 
description  of  how  the  State  intends  to 
implement  the  PROGRAM.  The 
submittal  additionally  contains 
evidence  of  proper  adoption  of  the 
PROGRAM  regulations,  permit 
application  forms,  a  data  management 
system  and  a  fee  adequacy 
demonstration. 

2.  Regulations  and  Program 
Implementation 

The  State  of  Rhode  Island  has 
submitted  Air  Pollution  Control 
Regulation  No.  29  entitled  "Operating 
Permits"  for  implementing  the  State 
part  70  program  as  required  by  40  CFR 
70.4(b)(2).  Sufficient  evidence  of 
procedurally  correct  adoption  is 
included  in  Section  IV  of  the  submittal. 

The  Rhode  Island  operating  permits 
regulations  follow  part  70  very  closely. 
The  following  requirements,  set  out  in 
EPA's  part  70  operating  permits 
program  review  are  addressed  in 
Section  IV  of  the  State's  submittal. 

The  Rhode  Island  PROGRAM. 
including  the  operating  permit 
regulations,  meet  the  requirements  of  40 
CFR  part  70.2  and  70.3  with  respect  to 
applicability;  parts  70.4.  70.5  and  70.6 
with  respect  to  permit  content  and 
operational  nexibility;  part  70.5  with 
respect  to  complete  application  forms 
and  criteria  which  define  insignificant 
activities:  part  70.7  and  70.8  with 
respect  to  public  participation,  minor 
permit  modifications  and  permit  review 
by  afl^ected  states  and  EPA;  and  70.11 
with  respect  to  requirements  for 
enforcement  authority. 

Part  70  of  the  operating  permits 
regulation  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  The  State 
of  Rhode  Island  has  not  defined 
"prompt"  in  its  program  with  respect  to 
reporting  of  deviations.  Although  the 
permit  program  regulations  should 
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define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  -a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  §  70.6(a)(3)(iii)(A). 
Rhode  Island  committed  in  their  rule  to 
define  "prompt"  in  the  individual 
permit.  See  Section  29.6.4(b)(2).  Where 
"prompt"  is  defined  in  the  individual 
■  permit  but  not  in  the  program 
regulations,  EPA  may  veto  permits  that 
do  not  contain  sufficiently  prompt 
reporting  of  deviations. 

In  connection  with  the  direct  final 
rulemaking  notice  promulgating  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the 
Commonwealth  of  Massachusetts.  EPA 
listed  the  definition  of  "prompt"  as  an 
issue.  On  March  4,  1996,  EPA  received 
a  comment  from  the  National 
Environmental  Development 
Association's  Clean  Air  Regulatory 
Project  (NEDA/CARP)  regarding  this 
definition.  NEDA/CARP  has  asked  that 
we  address  this  comment  on  record  for 
the  Rhode  Island  program  so  that  they 
need  not  resubmit  the  comment  to 
preserve  their  right  to  petition  for 
review  on  this  issue. 

NEDA/CARP  disagrees  with  EPA's 
statement  that  "prompt  reporting  [of 
deviations)  must  be  more  frequent  than 
the  semi-annual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  §  70.6(a)(3)(iii)(A)." 
NEDA/CARP  believes  there  is  no  legal 
basis  for  such  a  statement.  Therefore, 
NEDA/CARP  asserts  EPA  has  no  basis 
for  expecting  deviations  to  be  reported 
more  often  than  every  6  months. 

EPA  disagrees  that  there  is  no  legal 
basis  for  this  statement.  Section 
503(b)(2)  of  the  Act  requires  a  permittee 
"to  promptly  report  any  deviations  from 
permit  requirements  to  the  permitting 
authority."  This  requirement  to  report 
deviations  promptly  is  distinct  from 
section  504(a)  of  the  Act  which  requires 
the  results  of  all  monitoring  to  be 
submitted  no  less  often  than  every  six 
months.  The  Act  clearly  distinguishes 
between  the  routine  semi-annual 
reporting  of  all  monitoring,  whether  or 
not  deviations  have  occurred,  from  the 
requirement  to  report  deviations  that 


may  be  violations  of  the  Act  and  that  at 
least  provide  an  indication  of  potential 
compliance  problems.  It  makes  sense 
that  Congress  would  expect  permittees 
to  report  potential  Act  violations  more 
quickly  than  routine  monitoring  that 
confirms  compliance.  Additionally,  the 
statute  has  a  clear  requirement  for 
prompt  reporting  of  deviations,  and  EPA 
believes  that  six  months  is  not  prompt 
when  dealing  with  information  that  may 
document  a  violation  of  the  Clean  Air 
Act. 

Rhode  Island's  definition  of  "title  I 
modification"  does  not  include  changes 
reviewed  under  a  minor  source 
preconstructjon  review  program 
("minor  NSR  changes").  In  an  August 
29,  1994  rulemaking  proposal.  EPA 
explained  its  view  that  the  better 
reading  of  "title  I  modifications" 
includes  minor  NSR.  However,  the 
Agency  solicited  public  comment  on 
whether  the  phrase  should  be 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 
authority  review  under  regulations 
approved  or  promulgated  under  Title  I 
of  the  Act.  (59  FR  44572,  44573).  This 
would  include  State  preconstruction 
review  programs  approved  by  EPA  as 
part  of  the  State  Implementation  Plan 
under  section  110(a)(2)(C)  of  the  Clean 
Air  Act. 

The  EPA  has  not  yet  taken  final  action 
on  the  August  29, 1994  proposal. 
However,  in  response  to  public 
comment  on  that  proposal,  the  Agency 
has  decided  that  the  definition  of  "title 
I  modifications"  is  best  interpreted  as 
not  including  changes  reviewed  under 
minor  NSR  programs.  EPA  included  this 
interpretation  in  a  supplemental 
rulemaking  proposal  published  on 
August  31,  1995.  60  FR  45530.  545-546. 
Thus,  EPA  expects  to  confirm  that 
Rhode  Island's  definition  of  "title  I 
modification"  is  fully  consistent  with 
part  70. 

In  the  event  EPA  ultimately  changes 
the  position  proposed  on  August  31. 
1995,  EPA  expects  to  grant  Rhode  Island 
interim  approval  as  to  this  issue.  In  the 
August  29, 1994  proposal  (59  FR  44572) 
the  Agency  stated  that  if,  after 
considering  the  public  comments,  it 
determined  that  the  phrase  "title  I 
modifications"  should  be  interpreted  as 
including  minor  NSR  changes,  it  would 
revise  the  interim  approval  criteria  as 
needed  to  allow  states  with  a  narrower 
definition  to  be  eligible  for  interim 
approval.  If  EPA  should  conclude, 
during  this  rulemaking,  that  Title  I 
modifications  should  be  read  to  include 
minor  NSR,  it  will  identify  the  narrow 
definition  of  Title  I  modification  as  an 
interim  approval  condition  on  Rhode 
Island's  program. 


RI  DEM  defines  research  and 
development  (R&D)  in  a  manner  which 
allows  DEM  to  exclude  research  and 
development  operations  from  a  source 
when  determining  if  the  source  is  major. 
See  §  29.2.4.  EPA  has  recently 
announced  an  interpretation  of  its  Part 
70  regulation  which  would  allow  most 
R&D  facilities  to  be  considered 
separately  from  the  source,  and  has 
proposed  rule  changes  to  Part  70  to 
clarify  the  Agency's  intent.  See  60  FR 
45556-45558  (Aug.  31. 1995). 

This  interpretation  of  EPA's  rule  is 
generally  consistent  with  Rhode  Island's 
separation  of  R&D  activities  from  the 
source  in  Section  29.2.4.  In  section 
29.1.32,  Rhode  Island  includes  pilot 
plants  in  its  definition  of  R&D 
operations  in  a  manner  that  might 
appear  inconsistent  with  the  discussion 
of  pilot  plants  in  EPA's  recent  proposal. 
See  60  FR  45557.  However,  section    ■ 
29.1.32  specifically  states  that 
"Development  shall  not  include 
production  for  sale  of  established 
products  through  established  processes: 
nor  shall  it  include  production  for 
distribution  through  market  testing 
channels."  This  is  consistent  with  the 
discussion  of  pilot  plants  in  the  August 
31,  1995  proposal  since  production  for 
commerce  is  not  permitted  by  the  Rhode 
Island  regulation. 

RI  DEM  is  requesting  a  source- 
category  limited  interim  approval  of  its 
operating  permits  program.  The  EPA 
can  grant  source  category-limited 
interim  approval  to  states  whose 
programs  do  not  provide  for  permitting 
all  required  sources  if  the  state  makes  a 
showing  that  two  criteria  are  met:  (1) 
That  there  are  "compelling  reasons"  for 
the  exclusions  and  (2)  that  all  required 
sources  will  be  permitted  on  a  schedule 
that  "substantially  meets"  the 
requirements  of  part  70.  Rhode  Island 
intends  to  permit  all  subject  sources 
within  five  years  of  initial  program 
approval.  Over  70%  of  the  sources 
which  account  for  80%  of  the  emissions 
will  be  issued  permits  during  the  first 
three  years.  This  may  extend  beyond 
1999.  whfch  is  the  final  date  announced 
for  phase-ins  in  the  interim  approval 
guidance  dated  August  2. 1993,  entitled 
"Interim  Title  V  Program  Approvals.' 
This  cutoff  date  was  selected  because  it 
is  five  years  after  the  date  required  for 
EPA  final  action  on  a  timely-submitted, 
approvable  program.  Although  Rhode 
Island  will  not  have  permitted  all 
sources  by  this  date,  it  will  have  done 
so  by  2001,  five  years  from  EPA  program 
approval.  Additionally.  Rhode  Island 
will  have  permitted  over  70%  of  its 
sources  by  November,  1999.  EPA 
believes  this  schedule  substantially 
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meets  the  implementation  schedule  in 
section  503(c)  of  the  Act. 

Rhode  Island  identified  211  sources 
whose  emissions  based  on  1993 
inventory  total  13,171  tons.  This  is  an 
average  of  62  tons  per  source.  This  is  an 
extremely  small  inventory  to  provide 
the  funding  needed  to  develop, 
administer  and  enforce  an  operating 
permit  program.  The  DEM  initially 
estimates  that  the  dollar  per  ton  charge 
necessary  to  provide  funding  for  a  fully 
staffed  operating  permit  program  would 
be  $117.00.  substantially  higher  that  the 
presumptive  national  average  permitting 
fee  provided  for  in  title  V  and  Part  70. 
The  regulated  community  in  Rhode 
Island  has  argued  that  these 
disproportionately  higher  fees  put  them 
at  an  economic  disadvantage  with  their 
competitors  in  other  states.  A  source 
category-limited  interim  approval 
would  allow  Rhode  Island  a  longer 
period  of  time  to  build  up  to  full  staffing 
levels.  This  in  turn  translates  to  a  more 
gradual  increase  in  fees  and  allows  the 
source  population  additional  time  to 
budget  for  these  higher  fees.  EPA 
considers  the  above  reasons  to  be 
compelling  for  granting  this  type  of 
interim  approval. 

Additionally,  Rhode  Island 
demonstrates  that  all  sources  required  to 
be  permitted  under  Part  70  will  be 
permitted  on  a  5  year  schedule  that 
substantially  meets  the  requirements  of 

part  70. 

Because  of  this  5  year  schedule,  EPA 
is  granting  interim  approval  to  the 
Rhode  Island  program  rather  than  full 
approval.  Pursuant  to  section  502(g)  of 
the  Act,  Rhode  Island  would  be 
authorized  to  irhplement  the  program 
for  a  period  of  two  years  following 
EPA's  interim  approval  of  the  program. 
Normally,  with  interim  approval,  a  state 
must  submit  a  corrective  program  in 
order  to  receive  full  approval.  Rhode 
Island's  program  is  fully  approvable, 
however,  with  the  exception  that  they 
will  be  issuing  permits  within  a  five- 
year  schedule,  rather  than  the  3  year 
schedule  in  503(c)  of  the  Act.  Moreover, 
DEM  has  submitted  its  complete  5  year 
transition  plan  with  the  prograifi,  so 
there  is  no  corrective  action  for  DEM  to 
take  to  make  the  program  fully 
approvable.  Consequently,  Rhode 
Island's  program  will  automatically 
convert  to  full  approval  without  any 
further  rulemaking  from  EPA  as  long  as 
Rhode  Island  issues  permits  in  a  timely 
fashion  consistent  with  its  5  year 
transition  plan.  Section  502(g)  of  the  Act 
giving  interim  approvals  does  not  speak 
directly  to  this  situation,  and  appears  to 
assume  that  a  state  would  always  have 
to  cure  a  program  granted  interim 
approval.  On  the  other  hand,  the 


combination  of  sections  502(f)  and 
502(g)  allow  for  interim  approval  of 
partial  programs  that  issue  permits  on  a 
5  year  schedule.  Where  a  state  submits 
a  reasonable  5  year  schedule  with  an 
otherwise  fully  approvable  program. 
EPA  believes  it  would  be  a  futile 
exercise  to  require  some  further 
submission  from  the  state  or  action  from 
EPA  to  fully  approve  the  program.  EPA 
is  interpreting  this  gap  in  the  statutory 
structure  of  title  V  to  allow  for 
automatic  conversion  to  full  approval, 
and  asks  for  comments  from  any  party 
that  objects  to  this  rationale. 

The  complete  program  submittal  and 
the  TSD  dated  January  11, 1996  entitled 
"Technical  Support  Document — Rhode 
Island  Operating  Permits  Program"  are 
available  in  the  docket  for  review.  The 
TSD  includes  a  detailed  analysis, 
including  a  program  checklist,  of  how 
the  State's  program  and  regulations 
compare  with  EPA's  requirements  and 
regulations,  and  also  includes  an 
important  analysis  of  how  operational 
flexibility  and  permit  shield  provisions 
in  Section  29.11.1(c)  of  Rhode  Island's 
rule  operate  as  a  matter  of  federal  law. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permit  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  the  fees 
collected  exceed  $25  per  ton  of  actual 
emissions  per  year,  adjusted  from  the 
August,  1989  consumer  price  index.  The 
$25  per  ton  was  presumed  by  Congress 
to  cover  all  reasonable  direct  and 
indirect  costs  to  an  operating  permit 
program.  This  minimum  amount  is 
referred  to  as  the  "presumptive 
minimum." 

Rhode  Island  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  In  the  fee  regulation,  the 
State  proposes  an  emission  based  fee  for 
calculating  the  operating  permit 
program  fees  for  the  first  four  years  of 
the  program.  The  fee  structure  consists 
of  payment  of  a  fixed  fee  for  the  first 
eighteen  months  of  the  program.  The 
fixed  fee  shall  be  based  on  the  sources 
actual  emissions  for  the  1993  calendar 
year.  Beginning  in  July  1996,  annual 
emissions  fees  will  be  a  fixed  fee  for 
sources  with  actual  emissions  below  10 
tons  per  year  and  above  that  threshold 
fees  will  be  assessed  on  a  dollar  per  ton 
basis.  All  regulated  pollutants  will  be 
assessed  at  the  same  rate.  This  fee  is 
equivalent  to  at  least  the  part  70 
presumptive  minimum  fee  of  $25  per 


ton  of  regulated  air  pollutants,  adjusted 
per  the  consumer  price  index  (CPI). 
Using  Rhode  Island's  emission  based  fee 
approach,  the  State  will  collect  $35.00 
per  ton  for  the  period  of  January  1995 
through  December  1995  and  for  the 
State  fiscal  year  1996.  the  equivalent 
dollar  per  ton  charge  is  $48.09.  The 
projected  dollar  per  ton  charge  for  the 
fiscal  years  1997  through  2001  are 
$101.00,  $117.00.  $121.00,  $125.00.  and 
$132.00  respectively,  consistent  with 
the  schedule  for  phasing  in  the  full 
program,  as  described  above.  Rhode 
Island's  projected  rate  is  above  the 
presumptive  minimum  adjusted  by  the 
CPI.  The  fee  rate  will  be  reviewed  every 
year  and  adjusted  as  necessary  to  reflect 
staffing  and  resource  needs,  permit 
program  efficiency  and  cost 
requirements. 

Therefore.  Rhode  Island  has 
demonstrated  that  the  state  is  collecting 
sufficient  permit  fees  to  meet  EPA's 
presumptive  minimum  criteria.  For 
more  information,  see  Section  VIII  of 
Rhode  Island's  title  V  program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  Commitments  for 
Section  112  Implementation 

Rhode  Island  has  demonstrated  in  its 
title  V  program  submittal  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  requirements  through  the 
title  V  permit.  This  legal  authority  is 
contained  in  Rhode  Island's  enabling 
legislation  and  in  regulatory  provisions 
defining  "applicable  requirements"  and 
stating  that  the  permit  must  incorporate 
all  applicable  requirements.  EPA  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  Rhode  Island  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements  and  carry  out 
all  section  112  activities  at  permitted 
facilities. 

Therefore,  EPA  is  interpreting  the 
State  of  Rhode  Island's  legal  authority 
and  commitments  to  be  sufficient  to 
allow  the  State  to  issue  permits  that 
assure  compliance  with  all  section  112 
requirements,  and  to  carry  out  all 
section  112  activities  at  permitted 
facilities.  For  further  rationale  on  this 
interpretation,  please  refer  to  the 
Technical  Support  Document  referenced 
above  and  the  April  13. 1993  guidance 
memorandum  titled  "Title  V  Program 
Approval  Criteria  for  Section  112 
Activities."  signed  by  John  Seitz. 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards. 
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b.  Implementation  of  1 12(g)  Upon 
Program  Approval 

On  February  14, 1995  EPA  published 
an  interpretive  notice  (see  60  FR  8333) 
that  postpones  the  effective  date  of 
section  112(g)  until  after  EPA  has 
promulgated  a  rule  addressing  that 
provision.  The  section  112(g) 
interpretive  notice  explains  that  EPA  is 
still  considering  whether  the  effective 
date  of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
F^eral  rule  so  as  to  allow  states  time 
to  adopt  rules  implementing  the  Federal 
rule,  and  that  EPA  will  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  rulemaking.  Unless  and 
until  EPA  provides  for  such  an 
additional  postponement  of  section 
112(g)  Rhode  Island  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  adoption 
of  implementing  State  regulations.  EPA 
believes  that  Rhode  Island  can  utilize  its 
preconstruction  permitting  program  to 
serve  as  a  procedural  vehicle  for 
implementing  the  section  112(g)  rule 
and  making  these  requirements 
Federally  enforceable  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
implementing  State  regulations.  For  this 
reason,  EPA  is  approving  Rhode  Island's 
preconstruction  permitting  program 
found  in  Regulation  No.9  under  the 
authority  of  title  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
112(g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  State  rule  implementing  EPA's 
section  112(g)  regulations. 

Since  the  approval  would  be  for  the 
single  purpose  of  providing  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period,  the 
approval  would  be  without  effect  if  EPA 
decides  in  the  final  section  112(g)  rule 
that  sources  are  not  subject  to  the 
requirements  of  the  rule  until  State 
regulations  are  adopted.  Also,  since  the 
approval  would  be  for  the  limited 
purpose  of  allowing  the  State  sufficient 
time  to  adopt  regulations,  EPA  proposes 
to  limit  the  duration  of  the  approval  to 
18  months  following  promulgation  by 
EPA  of  its  section  112(g)  rule. 

c.  Program  for  Straight  Delegation  of 
Sections  111  and  112  Standards 

Requirements  for  operating  permit 
program  approval,  specified  in  40  CFR 
70.4(b).  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  General 
Provision  Subpart  A  ahd  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 


requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resoiirces 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  Therefore, 
the  EPA  is  also  granting  approval  of  the 
State's  program  under  section  112(1)(5) 
and  40  CFR  Parts  63.91  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated,  and  to 
delegate  existing  standards  under  40 
CFR  parts  61  and  63  as  indicated  in 
Table  1  as  they  apply  to  title  V  sources.' 
In  addition,  in  a  letter  dated  April  4, 
1996,  EPA  is  approving  a  Memorandum 
of  Agreement  (MOA)  granting  to  the 
DEM  delegation  of  authority  to 
administer  and  enforce  those  NSPS 
listed  in  Table  2  as  they  apply  to  title 

V  sources.^ 

Rhode  Island  in  Section  X  of  its  Title 

V  submittal  informed  EPA  that  it 
commits  to  adopt,  as  deemed  necessary 
by  EPA,  and  implement  through 
existing  state  law  and  regulations,  future 
requirements  of  section  112.  Therefore, 
as  required  by  EPA,  Rhode  Island 
Department  of  Environmental  Protection 
will  implement  Section  112  through 
their  existing  rules  and  adopt  new  rules 
as  necessary. 

Rhode  Island  has  informed  the  EPA 
that  it  intends  to  accept  future 
delegations  of  section  111  and  112 
standards  by  checking  the  appropriate 
boxes  on  a  standardized  checjdist.  The 
checklist  will  list  apphcable  regulations 
and  will  be  sent  by  the  EPA  Regional 
Office  to  Rhode  Island.  Rhode  Island 
will  accept  delegation  by  checking  the 
appropriate  box  and  returning  the 
checklist  to  EPA  Region  I.  The  details  of 
this  delegation  mechanism  have  been 
set  forth  in  an  agreement  between 
Rhode  Island  and  EPA  in  a  letter  dated 
April  4. 1996.  This  program  will  apply 
to  both  existing  and  future  standards  but 
is  limited  to  sources  covered  by  the  part 
70  program. 


'  The  radionuclide  National  Eniission  Standards 
for  Hazardous  Air  Pollutant  (NESHAP)  is  a  section 
112  regulation  and  therefore,  also  an  applicable 
requirement  under  the  State  operating  permits 
program  for  part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "ava)or"  for  radionuclide 
sources.  Therefore,  until  a  major  source  definition 
for  radionuclide  is  promulgated,  no  source  would 
be  a  major  section  112  source  solely  due  to  its 
radionuclide  emissions.  However,  a  radionuclide 
source  may.  in  the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus  requiring  a  part  70 
permit.  The  EPA  will  work  with  the  State  in  the 
development  of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely  manner. 

-  Please  note  that  federal  rule  making  is  not 
required  for  delegation  of  section  1 1 1  standards. 
EPA  is  publishing  this  table  for  informational 
purposes. 


d.  Commitment  To  Implement  Title  TV 
of  the  Act 

Rhode  Island  has  committed  to  take 
action,  following  promulgation  by  EPA 
of  regulations  implementing  section  407 
and  410  of  the  Act.  or  revisions  to  either 
part  72,  74,  or  76  or  the  regulations 
implementing  section  407  or  410.  to 
either  incorporate  by  reference  or 
submit,  for  EPA  approval,  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  regulations 
implementing  these  provisions. 

B.  Direct  Final  Actions 

The  EPA  is  promulgating  source 
category-limited  interim  approval  of  the 
operating  permits  program  submitted  to 
EPA  by  the  State  of  Rhode  Island  on 
June  20, 1995.  This  interim  approval, 
which  may  not  be  renewed,  extends  for 
a  period  of  up  to  2  years.  During  the 
interim  approval  period,  the  State  is 
protected  from  sanctions  for  failure  to 
have  a  program,  and  EPA  is  not 
obligated  to  promulgate  a  Federal 
permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  have  full  standing  with  respect 
to  Part  70.  and  the  state  will  permit 
sources  based  on  the  transition  schedule 
submitted  with  the  source  category  - 
limited  interim  approval.  As  discussed 
above,  this  interim  approval  will 
convert  to  a  full  approval  without 
further  action  by  EPA,  provided  Rhode 
Island  issues  permits  consistent  with 
their  transition  schedule. 

The  scope  of  the  State  of  Rhode 
Island's  part  70  program  that  EPA  is 
approving  in  this  notice  would  apply  to 
all  part  70  sources  (as  defined  in  the 
approved  program)  within  the  State  of 
lUiode  Island,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See.  e.g.,  59  FR  55813. 
55815-18  (Nov.  9,  1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
ab  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  of  the  CAA: 
see  also  59  FR  43956,  43962  (Aug.  25. 
1994):  58  FR  54364  (Oct.  21.  1993). 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  Part  70  sources.  Section 
112'(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
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schedule,  which  are  also  requirements 
under  Part  70.  Therefore,  the  EPA  is  also 
granting  approval  under  section 
112(1){5)  and  40  CFR  63.91  of  the  State's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  Part  70  program. 

m.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  final  rule.  Copies  of 
the  State's  submittal  and  other 
information  relied  upon  for  the  interim 
approval  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docliet  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by.  EPA  in  the  development  of  this 
interim  approval.  The  principal 
purposes  of  the  doclcet  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  June  5,  1996. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 


governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Table  I  to  the  Preamble— Delegation  of 
Parts  61  and  63  Standards  As  They 
Apply  to  Rhode  Island's  Title  V 
Operating  Permits  Program 

Part  61     Subpart  Categories 

C    BERYLLIUM 

D    BERYLUUM-ROCKET  MOTOR 

E    MERCURY 

F    VINYL  CHLORIDE 

J    EQUIP  LEAKS  OF  BEN2iENE 

L    BENZENE-COLE  BY-PRODUCT 

RECOVERY  PLANT 
N    ARSENIC-GLASS 

MANUFACTURING 

0  ARSENIC-PRIMARY  COPPER- 
SMELTERS 

P    ARSENIC-TRIOXIDE  AND 
METALUC 

V  EQUIP  LEAKS  (FUGITIVE 

EMISSION  SOURCES) 

Y  BENZENE  STORAGE  VESSELS 
BB     BENZENE  TRANSFER 

OPERATIONS 
FF    BENZENE  WASTE  OPERATION 

40  CFR  Part  63 

A    GENERAL  PROVISIONS 

H    ORGANIC  HAZARDOUS  AIR 

POLLUTANTS  FOR  EQUIPMENT 

LEAKS 

1  ORGANIC  HAZARDOUS  AIR 

POLLUTANTS  FOR  CERTAIN 
PROCESS  SUBJECT  TO  THE 
NEGOTIATED  REGULA'nON  FOR 
HAZARDOUS  LEAKS 

N    CHROMIUM  EMISSIONS  FROM 
HARD  AND  DECORATIVE 
CHROMIUM  ELECTROPLATING 

O    ETHYLENE  OXIDE  EMISSION 
STANDARDS  FOR 
STERIUZATION  FAQLITIES 

R    GASOUNE  DISTRIBUTION  (STAGE 

1) 
GG    AEROSPACE  MANUFACTURING 

AND  REWORK 
U    SHIPBUILDING  AND  SHIP  REPAIR 
(SURFACE  COATING) 

Table  II  to  the  Preamble 

Part  60    Subpart  Categories 

D    FOSSIL-FUEL  FIRED  STEAM 
GENERATORS 


Da    ELECTRIC  UTILITY  STEAM 

GENERATORS 
Db    INDUSTRL\L-COMMERCL\L- 

INSTTTUnONAL  STEAM 

GENERATING  UNITS 
Dc    SMALL  INDUSTRL\L 

COMMERCL\L  INSTITUTIONAL 

STEAM  GENERATING  UNITS 
E    INCINERATORS 
Ea    MUNICIPAL  WASTE 

COMBUSTORS 
F    PORTLAND  CEMENT  PLANTS 
G    NTTRIC  ACID  PLANTS 
H    SULFURIC  ACID  PLANTS 
I    ASPHALT  CONCRETE  PLANTS 
J    PETROLEUM  REFINERIES 
K    PETROLEUM  UQUID  STORAGE 

VESSELS 
Ka    PETROLEUM  UQUID  STORAGE 

VESSELS 
L    SECONDARY  LEAD  SMELTERS 
M    SECONDARY  BRASS  AND 

BRONZE  PRODUCTION  PLANTS 
N    BASIC  OXYGEN  PROCESS 

FURNACES  PRIMARY  EMISSIONS 
Na    BASIC  OXYGEN  PROCESS 

STEELMAKING-SECONDARY 

EMISSIONS 
O    SEWAGE  TREATMENT  PLANTS 
P    PRIMARY  COPPER  SMELTERS 
Q    PRIMARY  ZINC  SMELTERS 
R    PRIMARY  LEAD  SMELTERS 
S    PRIMARY  ALUMINUM 

REDUCTION 
T    PHOSPHATE  FERTIUZER  WET 

PROCESS 
U    PHOSPHATE  FERTILIZER- 

SUPERPHOSPHORIC  ACID 

V  PHOSPHATE  FERTILIZER- 
DL\MMONIUM  PHOSPHATE 

X    PHOSPHATE  FERTILIZER- 
GRANULAR  TRIPLE 
SUPERPHOSPHATE  STORAGE 

Y  COAL  PREPARATION  PLANTS 
Z    FERROALLOY  PRODUCTION 

FACILITIES 
AA     STEEL  PLANTS-ELECTRIC  ARC 

FURNACES 
CC    GLASS  MANUFACTURING 

PLANTS 
DD    GRAIN  ELEVATORS 
EE    SURFACE  COATING  OF  METAL 

FURNITURE 
GG    STATIONARY  GAS  TURBINES 
HH    LIME  MANUFACTURING 

PLANTS 
KK    LEAD-ACID  BATTERY 

MANUFACTURING 
LL    METALLIC  MINERAL 

PROCESSING  PLANTS 
MM    AUTOMOBILE  AND  UGHT 

DUTY  TRUCK  SURFACE  COATING 

OPERA'nONS 
NN    PHOSPHATE  ROCK  PLANTS 
PP    AMMONIUM  SULFATE 

MANUFACTURING 
QQ    GRAPHIC  ARTS-ROTOGRAVURE 

PRINTING 
RR    TAPE  AND  LABEL  SURFACE 

COATINGS 


SS    SURFACE  COATING:  LARGE 

APPLL\NCES 
TT    METAL  COIL  SURFACE  COATING 
UU    ASPHALT  PROCESSING 

ROOHNG 
W    EQUIPMENT  LEAKS  OF  VOC  IN 

SOCMI 
WW    BEVERAGE  CAN  SURFACE 

COATING 
XX    BULK  GASOLINE  TERMINALS 
BBB    RUBBER  TIRE 

MANUFACTURING 
DDD    VOC  EMISSIONS  FROM 

POLYMER  MANUFACTURING 

INDUSTRY 
FFF    FLEXIBLE  VINYL  AND 

URETHAN  COATING  AND 

PRINTING 
GGG    EQUIPMENT  LEAKS  OF  VOC  IN 

PETROLEUM  REHNERIES 
HHH     SYNTHETIC  FIBER 

PRODUCTION 
m    VOC  FROM  SOCMI  AIR 

OXIDATION  UNIT 
ni    PETROLEUM  DRY  CLEANERS 
NNN    VOC  FROM  SOCMI 

DISTILLATION 
OOO    NONMETALUC  MINERAL 

PLANTS 
PPP    WOOL  FIBERGLASS 

INSULATION 
QQQ    VOC  FROM  PETROLEUM 

REFINERY  WASTEWATER 

SYSTEMS 
SSS    MAGNETIC  TAPE  COATING 
TTT    SURFACE  COATING  OF 

PLASTIC  PARTS  FOR  BUSINESS 

MACHINES 
UUU    CALONERS  &  DRYERS  IN  THE 

MINERAL  INDUSTRY 
VW    POLYMERIC  COATING  OF 

SUPPORTING  SUBSTRATES 

List  of  Subjects  ia  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  19,  1996. 
John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Rhode  Island  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Rhode  Island 

(a)  Depdrtment  of  Environmental 
Management:  submitted  on  June  20, 
1995;  interim  approval  effective  on  July 
5, 1996;  interim  approval  expires  July  6, 
1998. 

(b)  (Reserved) 
***** 

[PR  Doc.  96-11081  Filed  5-03-96;  8:45  aip] 

BILLING  CODE  »560-S»-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  3 

[MD  Docket  No.  93-297;  FCC  96-110] 

Administration  of  U.S.  Certified 
Accounting  Authorities  in  Maritime 
Mobile  and  Maritime  Mobile-Satelltte 
Radio  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUIMMARY:  This  Report  and  Order 
establishes  final  rules  related  to  the 
administration  of  U.S.  certified 
accounting  authorities  in  the  maritime 
mobile  and  maritime  mobile-satellite 
radio  services  except  for  distress  and 
safety  communications.  The  rules  are 
required  in  order  to  ensure  adherence  to 
international  settlement  procedures. 
This  Report  and  Order  contains 
modified  information  collections 
requirements  subject  to  the  Paperwork 
Reductions  Act  of  1995. 

EFFECTIVE  DATE:  This  regulation  is 
effective  July  5.  1996  subject  to  the 
review  of  information  collection 
requirements  by  the  Office  of 
Management  and  Budget.  Upon 
approval  of  the  information  collections 
requirement  from  the  Office  of 
Management  and  Budget  (OMB).  The 
Commission  will  publish  a  public 
notice  to  notify  the  public  of  the 
effective  date. 

ADDRESSES:  Comments  on  the 
information  collections  contained  in 
this  Report  and  Order  should  be 
directed  to  Office  of  The  Secretan,-, 
Federal  Communications  Commission, 
1919  M  Street.  N.W.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  N.W..  Washington. 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer.  10236  NEOB,  725 


17th  Street,  N.W.,  Washington,  DC 
20503  or  via  the  Internet  to 

fain t©al.eop.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Shirley  F.  Wood.  Office  of  the  Managing 
Director,  Financial  Analysis  Branch, 
Telephone:  (202)  418-1990  or  via  the 
Internet  at  swood@fcc.gov. 

SUPPLEMENTARY  MFORMATION: 

Synopsis  of  Commission's  Report  and 
Order  Adopted  March  13, 1996  and 
Released  April  23, 1996 

1.  The  Federal  Communications 
Commission's  International 
Telecommunications  Settlements 
Section,  located  in  Gettysburg, 
Pennsylvania,  acts  as  a  national 
clearinghouse  for  the  settlement  of 
international  maritime  mobile  service 
and  maritime  mobile-satellite  service 
accounts.  In  this  capacity,  the  FCC  is 
known  as  an  accounting  authority  and 
settles  accounts  for  messages 
transmitted  or  received  by  U.S.  licensed 
vessels  via  foreign  coast  station 
facilities. 

2.  The  FCC  has  also  allowed  private 
entities  to  settle  accounts  with  foreign 
administrations.  By  approving  these 
additional  "accounting  authorities'",  the 
FCC  has,  in  effect,  delegated  a  portion 
of  its  traditional  responsibilities 
regarding  settlement  of  maritime 
accounts  to  private  enterprise,  at  least  in 
those  instances  where  the  accounting 
authority  is  settling  accounts  of  U.S. 
licensed  ship  stations. 

3.  The  FCC  is  issuing  final  rules 
regarding  the  approval  and/or 
operations  of  accounting  authorities. 
This  Report  and  Order  delineates  rules 
for  (a)  determining  the  eligibilit)  for 
granting/'revoking  certification  as  a  U.S. 
accounting  authority,  (b)  settlement 
operational  procedures  (c)  reporting 
requirements,  and  (d)  enforcement 
procedures. 

4.  Further,  the  Report  and  Order 
establishes  rules  to  ensure  compliance 
by  ship  station  licensees  to  make  proper 
and  timely  payments  and  declares  the 
ship  station  licensee  to  be  ultimately 
responsible  for  settlement  of  theu' 
accounts* 

5.  The  complete  te.xt  of  this 
rulemaking  may  tie  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc 
(202)  857-3800.  2100  M  Street.  N.W.. 
Suite  140,  Washington,  DC  20037. 

Paperwork  Reduction  Act 

The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
OMB  to  comment  on  the  information 
collections  contained  in  this  Report  and 
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Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  No.  104- 
13.  OMB  notification  of  action  is  due 
July  5,  1996;  public  and  agency 
comments  are  due  at  the  same  time. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0584. 

Title:  Administration  of  U.S.  certified 
accounting  authorities  in  maritime 
mobile  and  maritime  mobile-satellite 
radio  services. 

Form  No.:  FCC  Form  44  and  FCC 
Form  45. 

Type  of  Review:  Revision  to  an 
existing  collection  to  consolidate  three 
information  collection  requirements. 

Respondents:  Individuals  and 
households;  businesses  and  other  for- 
profit. 

Number  of  Respondents:  25. 

Estimated  Time  Per  Response:  Three 
hours  per  response  for  Application  for 
Certification  of  Accounting  Authority 
form;  one  hour  per  response  for  the 
Annual  Statistical  Report  of  Settlement 
Operations  form;  and  one  hour  per 
response  foi  the  Report  of  Additions/ 
Modifications/Deletions  to  Inventory. 

Needs  and  Uses:  The  Commission 
will  use  the  information  in  this 
information  collection  to  determine 
eligibility  of  applicant;  to  create  internal 
studies  and  to  ensure  compliance.  The 
Commission  will  also  use  the 
information  to  identify  the  accounting 
authorities  of  U.S.  licensed  vessels  and 
to  update  the  reporting  of  changes  in 
accounting  authority  functions  to  the 
International  Tele<;ommunication  Union 
for  inclusion  in  their  List  of  Ship 
Stations  Report.  The  Report  and  Order 
is  modified  to  reduce  a  monthly 
reporting  of  changes  to  the  inventory  of 
ships  for  which  the  accounting 
authority  performs  settlements  to  a 
semi-annual  requirement.  A 
requirement  for  this  information  was 
included  in  the  Notice  of  Proposed 
Rulemaking,  58  FR  24b,  December  27. 
1993.  however,  the  burden  of  the 
requirement  was  not  adequately 
addressed  at  that  time. 

Adopted:  March  13,  1996. 
Released  April  23,  1996. 
By  the  Commission. 
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I.  Introduction 

1.  By  this  Report  and  Order,  the 
Commission  adopts  rules  goveming.the 
administration  of  accounting  authorities 
in  the  maritime  mobile  and  the 
maritime  mobile-satellite  radio  services, 
3xcept  for  distress  and  safety 
communications.  The  Report  and  Order 
establishes  a  certification  process  and 
settlement  procedures  within  a 
regulatory  framework  that  is  flexible 
enough  to  invite  participation  by  many 
diverse  entities.  The  rules  clarify 
accounting  authority  responsibilities 
and  strengthen  the  settlement  process 
while  promoting  the  improvement  of 
standards  and  settlement  operations  in 
industry. 

2.  The  rules  we  adopt  below  establish 
an  application  and  approval  process  for 
becoming  an  accounting  authority  to 
ensure  that  only  qualified  applicants 
perform  this  function.  The  application 
process  and  procedural  rules  also  apply 
to  entities  currently  settling  accounts 
under  interim  Commission  certification. 
The  interim  certification  will  be 
cancelled  60  days  after  the  effective  date 
of  these  rules  if  these  entities  do  not 
follow  the  application  process.  The 
Report  and  Order  also  establishes 
standardized  operational  procedures 
and  reporting  requirements  that  will 
assist  the  FCC  in  monitoring  the  overall 
settlement  function.  The  rules  establish 
the  accounting  authority's  receipt  date 
of  accounts  for  purposes  of  determining 
the  appropriate  conversion  rate  for  the 
Special  Drawing  Rights  (SDRs)  and  sets 
forth  enforcement  procedures  for  both 
accounting  authorities  who  are  not 
operating  in  accordance  with  FCC  and 
established  inlemational  procedures 
and  for  ship  station  licensees  where  the 
licensee  fails  to  remit  proper  and  timely 
payment  for  public  correspondence 
communications  to  the  Commission  or 
to  another  accounting  authority.  Finally, 
the  rules  declare  that  the  ship  station 


licensee  is  ultimately  liable  for  proper 
and  timely  payment  of  accounts. 

II.  Background 

3.  International  telecommunications 
settlements  involve  the  collection  and 
payment  by  various  accounting  entities 
of  charges  due  foreign  administrations 
for  messages  transmitted  at  sea  by  or 
between  maritime  mobile  stations 
located  on  board  ships  subject  to  U.S. 
registry  and  utilizing  foreign  coast  and 
coast  earth  station  facilities.  The  United 
States  Government  has  performed 
accounting  settlements  for  maritime 
mobile  service  message  charges  since 
1913  and,  more  recently,  for  maritime 
mobile-satellite  service  messages. 

4.  On  June  10, 1934,  the  Federal  Radio 
Commission  was  absorbed  by  the 
Federal  Communications  Commission 
(FCC),  which  had  been  created  by  the 
Communications  Act  of  1934.  At  that 
time  the  international  radio  accounts 
were  transferred  to  the  jurisdiction  of 
the  FCC,  where  they  are  now 
maintained. 

5.  The  subjects  of  international 
telecommunications  accounting  and 
settlements  are  addressed  in  the 
International  Telecommunication 
Convention  (Nairobi,  1982),  in  the 
International  Telecommunication 
Regulations  (Melbourne,  1988)  (ITR),  in 
the  ITU  Radio  Regulations  and  in  the 
ITU-T  (formerly  CCITT) 
Recommendations.'  The  ITU-T 
develops  technical,  operational  and 
service  recommendations  applicable  to 
essentially  all  international 
telecommunications  services  via  wire 
and  radio.  Provisions  of  Conventions 
and  Regulations  have  treaty  status  and 
are  therefore  binding  on  the  parties 
thereto.  The  ITU-T  Recommendations 
do  not  have  treaty  status  and  are  not 
legally  binding.  However,  as  a  practical 
matter,  the  ITU-T  Recommendations  are 


'  "CCITT"  is  the  French  acronym  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  within  the  International 
Telecommunication  Union  (ITU).  'CCITT"  was. 
nevertheless,  the  recognized  acronym  used  in  most 
languages — including  English.  At  the  ITU 
Additional  Plenipotentiary  Conference  (APP)  in 
Geneva  (December  1992).  the  structure,  working 
methods,  and  construct  of  the  tiasic  ITU  treaty 
instrument  was  modified.  The  result  is  that  the 
names  of  the  sub-entities  of  the  ITU  have  changed 
(e.g.,  the  CCITT  has  become  the  Telecommunication 
Standardization  Sector— ITU-T  and  the  primary 
treaty  instruments  have  become  the  ITU 
Constitution  and  the  ITU  Convention  with 
consequential  renumbering  of  all  provisions).  We 
note  the  changes  coming  from  the  APP  were  placed 
into  provisional  effect  on  March  1.  1993,  v.'ith  the 
formal  entry  into  force  of  these  changes  being  July 
1,  1994  (as  between  those  ITU  Member  countries 
who  have  ratified  or  acceded  to  the  new 
instruments).  We  will,  subsequently,  refer  to  the 
new  nomenclatures  witliin  this  proceeding 
wherever  practicable. 
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effectively  the  standards  that  govern 
international  telecommunications. 

6.  The  World  Administrative  Radio 
Conference  (Geneva,  1979)  changed  the 
procedures  governing  accounting 
practices  in  the  maritime  mobile  and 
maritime  mobile-satellite  services, 
partly  in  response  to  the  p)erceived  need 
to  improve  the  efficiency  of  the 
international  telecommunication 
settlements  system.  The  Final  Acts  of 
the  Conference,  ratified  by  the  U.S. 
Senate  on  October  27, 1983,  revised 
Chapter  IX  of  the  international  Radio 
Regulations  by  establishing  a  new 
Article  66  which  set  forth  the  follovkring 
general  principles  to  govern  the 
international  accounting  for  public 
correspondence  in  the  maritime  mobile 
and  maritime  mobile-satellite  services: 

5086  §  2.  Charges  for 
radiocommunications  from  ship  to 
shore  shall  in  principle,  and  subject  to 
national  law  and  practice,  be 
collected  firom  the  maritime  mobile 
station  licensee: 

5087  (a)  by  the  administration  that  has 
issued  the  license;  or 

5088  (b)  by  a  recognized  private 
operating  agency;  or 

5089  (c)  by  any  other  entity  or  entities 
designated  for  this  purpose  by  the 
administration  referred  to  in  No. 
5087. 

7.  The  Mobile  World  Administrative 
Radio  Conference  in  1987  passed  a 
resolution  (contained  in  the  Regulations 
as  Resolution  No.  334)  providing  that 
the  provisions  of  Article  66  should 
merely  refer  to  the  International 
Telecommunication  Regulations  (FTR), 
assuming  that  the  World  Administrative 
Telegraph  and  Telephone  Conference 
(WATTC-88)  placed  the  substance  of 
the  Article  66  provisions  into  the  ITR. 
The  WATTC-88  did  incorporate  these 
provisions  into  the  ITR,  effective  July  1, 
1990  (ITR.  Appendix  2).  We  assume  a 
future  competent  Radiocommunication 
Conference  will  eventually  implement 
the  provisions  of  Resolution  No.  334. ^  In 
any  event,  both  the  current  Radio 
Regulations  and  the  ITR  provide  that  the 
ITU-T  Recommendations  are  to  be 
taken  into  account  when  applying  the 
international  regulatory  provisions.  As 
it  now  stands,  the  implementing 
recommendations  developed  by  the 
ITU-T  include:  (1)  Rec.  D.90  on 


'The  ITU  Voluntary  Group  of  Experts  (VGEl, 
charged  with  simplifying  the  Radio  Regulations  has, 
indeed,  made  such  a  recommendation.  Once 
adopted  by  a  competent  World 
Radiocommunication  Conference,  the  VGE 
recommendation  would  result  in  Article  66  simply 
staling  that:  "The  provisions  of  the  ITR,  taking  into 
account  ITU-T  Recommendations,  shall  apply  (to 
charging  and  accounting  for  Maritime 
Radiocommunications)." 


charging,  accounting  and  refunds;  (2) 
Rec.  D.195  on  settlement  of 
international  telecommunication 
balances  of  accounts;  (3)  Rec.  E.200  on 
operational  provisions  for  maritime 
mobile  services;  (4)  Rec.  F.lOO  on 
mobile  operational  provisions;  and  (5) 
the  newest  recommendation  adopted, 
Rec.  F.lll  on  principles  of  service  for 
mobile  systems. 

8.  The  organization  within  the  FCC 
responsible  for  the  settlement  of 
maritime  mobile  and  maritime  mobile- 
satellite  accounts  with  foreign 
administrations  is  the  International 
Telecommunications  Settiements  (ITS) 
Section  of  the  Financial  Operations 
Division,  Office  of  the  Managing 
Director.  The  settlement  operation 
basically  consists  of  examining  and 
processing  invoices  received  from 
foreign  administrations  to  ensure  the 
validity  of  the  charges  and,  in  turn, 
billing  U.S.  ship  station  licensees  for  the 
charges  due  the  foreign  country.  The 
accounts  generally  contain  the  ship  call 
sign  and  name,  the  date  the  message 
was  transmitted,  the  number  of  words  or 
minutes,  the  cost  per  word  or  minute  in 
gold  francs  or  Special  Drawing  Rights 
(SDRs)  and  the  amount  due  shown  in 
either  gold  francs  or  SDRs.  Collections 
are  then  processed  and  appropriate 
payments  made  to  the  foreign  countries 
or  their  agents  through  the  U.S. 
Treasury. 

The  settlement  clearinghouse  service 
was  performed  by  the  FCC  at  no  cost  to 
licensees  until  December  19, 1989  when 
Public  Law  101-239  established  a  $2.00 
per  line  item  administrative  fee 
applicable  to  all  ITS  billings. 

9.  The  FCC.  in  accordance  with 
international  procedures  described 
within  this  document,  has  also 
permitted  private  entities,  called 
"accounting  authorities",  to  settle 
accounts  between  U.S.  registered  ships 
and  foreign  administrations  just  as  ITS 
does.  (See  In  The  Matter  of  Accounting 
and  Operating  Procedures  in  the 
Maritime  Mobile  Service,  FCC  80-741, 
Mimeo  No.  28600  (released  December 
12,  1980).)  The  accounting  authority 
may  settle  accounts  of  foreign  licensed 
vessels  in  addition  to  settling  U.S. 
accounts.  Vessel  operators/licensees 
choosing  to  have  these  private  entities 
settle  their  accounts  are  generally  also 
charged  a  fee  under  a  contractual 
arrangement.  In  certain  cases,  the 
vessels  are  owned  and/or  operated  by 
the  same  company  that  is  acting  as  an 
accounting  authority. 

10.  Accounting  authorities  have  been 
established  or  certified  by  the  FCC  in 
accordance  with  the  procedures 
delineated  in  the  ITU-T 
Recommendations.  Those  procedures 


allow  administrations  to  establish  up  to 
25  accounting  authorities  per  country. 
Specifically,  accounting  authorities  are 
designated  by  the  assignment  of  an 
individual  Accounting  Authority 
Identification  Code  (AAIC).  This  code  is 
used  by  ships  and  foreign  coast  stations 
to  identify  where  charges  for  messages 
transmitted  through  foreign  facilities  are 
to  be  sent  for  collection.  All  accounting 
authorities  approved  by  the  PCC  to 
settle  maritime  accounts  for  U.S. 
licensed  vessels  are  assigned  a  discrete 
four-character  alpha-numeric  code. 
Accounting  authorities  operating  in  the 
U.S.  are  assigned  codes  with  a  "US" 
prefix.  Currently,  only  eight  codes 
beginning  with  the  prefix  "US"  are 
authoriz^,  including  USOl  which  is 
used  by  the  Commission's  ITS  Section 
in  its  settlement  activities.'  Foreign- 
based  accounting  authorities  may  also 
be  certified  to  settle  accounts  of  U.S. 
licensed  vessels.  If  approved,  they  use 
the  AAIC  originally  assigned  to  them  by 
their  country  of  origin.  The  Commission 
has  currently  certified  seven  foreign- 
based  accounting  authorities  *  to  settle 
accounts  for  U.S.  fiag  vessels.  Although 
all  certifications  have  technically  been 
interim  certifications,  fifteen  years  have 
elapsed  since  the  original  interim 
assignments. 

11.  There  are  currently  no  rules, 
formal  guidance  or  procedures  issued  by 
the  Commission  for  determining  who 
should  be  certified  as  an  accounting 
authority.  There  are  no  FCC  standards 
of  conduct  for  accounting  authorities 
nor  any  requirement  to  keep  the 
Commission  informed  of  their  activities. 
There  are  no  rules  to  ensure  that  the 
overall  United  States  settlement  activity 
is  conducted  uniformly  We  believe  that 
at  least  minimal  regulations  should  be 
in  place  to  assist  current  and  future 
accounting  authorities  in  adhering  to 
those  international  procedures  as  a 
matter  of  public  interest  and  in 
fulfillment  of  U.S.  treaty  interests. 

12.  On  November  9,  1993,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRMI  that 
invited  comment  on  our  proposed  rules 
governing  the  administration  of 


'  Besides  the  FCC.  the  accounting  authorities 
assigned  a  "US"  code  are  Mackay 
Communications.  Inc.:  Radio-Holland 
Communications.  Inc.;  SAIT  Communications.  Inc.; 
Mobile  Marine  Radio.  Inc.:  Exxon  Cximmunications 
Compiany;  Raytheon  Service  Company  and  Global 
Communications.  Inc. 

*The  following  forpign  companies  have  been 
approved  as  accounting  authorities;  Kelvin  Hugties. 
Ltd.  (England);  Peninsular  Electronics.  Ltd. 
(England);  STC  International  Marine.  Ltd. 
(England);  Marconi  International  Marine  Co..  Ltd 
(England);  E.B  Communications.  Ud   (England); 
International  Radio  Traffic  Services  (Ireland)  and 
AW)gate,  Ltd.  (Gibraltar). 
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accounting  authorities  (2FCC  Record, 
Volume  8.  No.  26.  December  13-23. 
1993).  The  NPRM  proposed  rules 
providing  for  (1)  a  certification  process. 
(2)  settlement  procedures,  (3) 
compliance  procedures,  and  (4) 
determining  responsibility  for  proper 
and  timely  settlement  of  accounts. 

III.  Issues  Analysis 

13.  The  NPRM  proposed  rules  and 
raised  many  issues  regarding  the 
administration  of  accounting 
authorities.  Comments  and  Reply 
Comments  were  received  from  eleven 
(11)  entities  and  are  discussed  in  the 
paragraphs  Iwlow  where  we  review  each 
of  the  categories  and  consider  the 
comments.  The  commenters  are  listed  in 
Appendix  2  of  the  Report  and  Order. 

A.  Eligibility 

14.  The  NPRM  proposed  no  U.S. 
citizenship  requirements,  but  did 
propose  certain  restrictions  regarding 
the  physical  location  of  settlement 
facilities  for  those  accounting 
authorities  wishing  to  be  assigned  an 
AAIC  with  a  "US"  prefix.  The  NPRM 
proposed  that  prior  experience  in 
.accounting  or  settlement  activities  will 
be  considered  but  is  not  a  prerequisite 
to  becoming  an  accounting  authority; 
and,  that  applicants  must  (1)  be  willing 
and  able  to  accept  clients  at  a  reasonable 
charge:  (2)  agree  to  accept  accounts  in 
both  gold  francs  and  Special  Drawing 
Rights  (SDRs)  and  to  u.se  the  conversion 
rate  as  directed  by  the  International 
Monetary  Fund;  and  (3)  agree  to 
conduct  operations  in  accordance  with 
applicable  FCC  policies  and  rules,  the 
International  Telecommunication 
Regulations  and  other  international 
rules,  regulations,  agreements,  and, 
where  appropriate,  ITU-T 
Recommendations.  Finally,  the  NPRM 
proposed  that  all  entities  intending  to 
settle  ac(  ounts  of  U.S.  licensed  vessels 
obtain  prior  Commission  authorization 
lu  do  so. 

1.5.  Cnmnwnts.  MacLiy 
Communications  (Mackay)  urged  that 
we  prohibit  the  Commission  from 
'operating  as  a  Recognized  Private 
Operating  Agency"  so  that  it  can  be 
neutral  and  enforce  compliance  of 
regulations  without  creating  potential 
conflicts  of  interest.  In  repiv  comments, 
COMSAT  Corporation  (COMSAT)  stated 
that  the  Commis.sion  can  still  be  an 
impartial  administrator  and  questioned 
Maf:kay"s  suggestion  that  the 
Commission  remove  itself  from  the 
accounting  authority  function. 

Response.  The  Commission  cannot 
operate  as  a  Recognized  Private 
Operating  Agency  because  (1)  we  are  a 
Federal  government  agency  and  (2)  we 


do  not  operate  telecommunications 
installations  nor  do  we  provide 
telecommunications  services.  However, 
we  believe  that  Mackay  meant 
"accounting  authority"  and  address  this 
response  in  that  context.  The 
Commission  has  a  dual  role  in  the 
administration  of  settlement  of  accounts 
for  international  telecommunications. 
First,  as  the  administration  responsible 
for  settlement  of  accounts  of  U.S.-flag 
vessels,  we  are  establishing  rules  for 
non-U. S.  governmental  accounting 
authorities.  Second,  the  Commission 
provides  a  valuable  function  in  that  ship 
station  licensees  who  do  not  select  an 
accounting  authority,  simply  "default" 
to  USOl,  the  AAIC  of  the  Commission's 
International  Telecommunications 
Settlements  Section  (ITS)  which 
performs  the  FCC's  accounting  authority 
function.  We  believe  that  the  hinrtions 
are  separate  and  can  be  administered 
without  any  conflict  of  interest. 

16.  Comments.  Mackay  urged  the 
Commission  to  consider  a  requirement 
that  the  applicant  must  offer  services  to 
all  U.S. -flagged  vessels — not  just  vessels 
owned  directly  or  indirectly  by  the 
applicant.  EXXON  Communications 
Company  (EXXON)  stated  their 
objection  to  any  proposal  that 
accounting  authorities  "be  required  to 
serve  as  common  carriers  offering 
service  indiscriminately  to  the  public." 
They  pointed  out  that  they  serve  as  an 
accounting  authority  for  their  vessels 
only,  they  are  not  a  revenue  generating 
endeavor  and,  "were  the  Commission  to 
require  EXXON  to  hold  itself  out  to  the 
general  public  indiscriminately,  it 
would  no  longer  be  in  a  position  to 
serve  as  an  accounting  authority."  In 
reply  comments,  the  American  Institute 
of  Merchant  Shipping  (AIMS)  agreed 
with  EXXON'S  proposal  that  accounting 
authorities  should  not  be  required  to  act 
as  a  common  carrier  and  COMSAT 
opposed  a  ban  on  accounting  authorities 
who  process  settlements  exclusively  for 
their  own  ve.ssels.  COMSAT  further 
stated  that  "the  Commission  may 
consider  imposing  conditions  on  the 
certifications  awarded  to  these  entities, 
e.g.,  the  Commission  may  wish  to 
reserve  the  right  to  require  such 
accounting  authorities  to  serve  all 
customers  or  relinquish  their  AAIC 
when  there  are  no  *   *   *.  codes 
available  and  there  is  a  demonstrable 
need  for  broader-based  services." 

Response.  We  believe  the  function  of 
accounting  authorities  should  be  such 
that  the  public's  best  interests  are  served 
by  the  organizations.  Such  is  not  the 
case  when  an  accounting  authority 
settles  accounts  for  themselves  only. 
Thus,  the  rules  we  have  adopted  require 
that  accounting  authorities  settle 


accounts  for  any  qualified  ship  station 
licensees  who  request  it.  Accounting 
authorities  may  require  credit  checks, 
and  clients  must  accept  the  terms  of 
settlement  charges,  deposits,  etc. 
However,  it  is  not  the  Commission's 
intent  in  establishing  these  rules  to 
place  additional  requirements  on  the 
interim  accounting  authorities  nor  to 
establish  a  requirement  in  the 
application  process  that  could  not  be 
overcome.  We  acknowledge  COMSAT's 
workable  suggestions  and  we  are 
waiving  this  requirement  for  accounting 
authorities  who  are  "grandfathered" 
with  the  provision  that,  should  all  25 
AAICs  be  assigned  and  the  need  for 
additional  codes  become  necessary, 
these  same  organizations  will  be 
required  to  extend  their  services  to  the 
public  or  to  relinquish  their 
certification.  Should  these 
grandfathered  accounting  authorities 
cease  their  settlement  activities,  the  new 
accounting  authorities  assigned  the 
AAICs  will  be  required  to  serve  the 
general  public.  47  CFR,  Part  3,  section 
3.10  is  amended  to  add  this  waiver 
information. 

17.  Comments.  Mobile  Marine  Radio, 
Inc.  (MMR)  requested  that  the 
Commission  impose  requirements  that 
accounting  authorities  verify  the 
creditability  of  its  clients  and  "another 
means  of  guarantee  for  the  provider 
could  be  a  requirement  that  the 
accounting  authority  *   *  •  share  in  a 
loss  should  it  occur."  COMSAT 
supported  the  recommendation  that 
accounting  authorities  be  required  to 
verify  the  credit  worthiness  of  their 
customers  and  that  accounting 
authorities  should  be  able  to  reject 
customers  they  determine  are  credit 
risks  and  further  suggest  a  rule  to 
require  a  deposit  from  customers  before 
contracting  to  settle  accounts. 

Response.  The  rules  we  are  adopting 
below  declare  that  the  ship  station 
licensee  is  ultimately  responsible  for  the 
proper  and  timely  payment  of  their 
accounts  (47  CFR  Part  3,  section  3.76). 
However,  this  in  no  way  relieves  the 
accounting  authority  from  performing 
their  settlement  activities  timely  and 
accurately.  We  have  purposely  left  out 
regulations  which  would  prevent 
accounting  authorities  from  verifying 
the  credit  standings  of  potential  clients 
or  requiring  deposits.  The  contractual 
agreement  between  accounting 
authorities  and  clients  should  be 
entered  into  mutually  without -further 
regulation.  Ship  station  licensees  who 
do  not  enter  into  such  an  arrangement 
will  default  to  USOl,  the  International 
Telecommunications  Settlement  Section 
at  Gettysburg,  Pennsylvania. 
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18.  Comments.  Mackay  raised  the 
issue  of  foreign  accounting  authorities 
settling  traffic  for  U.S.-flagged  vessels. 
Mackay  does  not  object,  provided  U.S.- 
flagged  vessels  of  foreign  accounting 
authorities  are  required  to  pay  the  same 
"federal  excise  taxes"  that  vessels 
represented  by  U.S.  accounting 
authorities  are  required  to  pay. 

Response.  This  subject  is  beyond  the 
scope  of  this  proceeding  and  is  not 
addressed  in  the  Report  and  Order. 

19.  Comments.  Mackay  urged 
considering  that  owners  of  coast  stations 
or  coast  earth  stations  not  be  allowed  as 
accounting  authorities.  In  reply 
comments,  EXXON  stated  that  Mackay 
has  no  rationale  for  their  suggestion  and 
COMSAT  opposes  any  limitation  on 
land  earth  station  operators  stating  the 
"operators  •  *  *  are  more  at  risk  to 
justify  their  involvement  •  *   •  than 
many  other  entities  •  •  *" 

Response.  Our  experience  has  been 
that  we  have  encountered  no  problems 
in  the  past  with  accounting  authorities 
who  are  also  owners  and/or  operators  of 
coast  stations  that  lead  us  to  believe 
there  is  a  potential  problem.  Thus,  the 
final  rule  will  not  ban  coast  stations, 
coast  earth  stations  or  any  other  entity 
from  becoming  accounting  authorities  as 
long  as  they  meet  the  eligibility 
requirements. 

20.  Comments.  Radio  Holland  USA 
B.V.  (Radio  Holland)  recommended  that 
prior  relevant  experience  be  a 
mandatory  requirement.  In  reply 
comments,  COMSAT  stated  that  prior 
experience  as  an  accounting  authority     - 
should  not  be  the  sole  determining 
factor  for  qualification. 

•Response.  The  Commission,  in  this 
final  rule,  has  purposely  declined  to 
adopt  regulations  requiring  specific 
prior  relevant  experience.  We  believe 
the  rule  at  Part  3.  section  3.10(c)  is  clear 
that  related  prior  experience  will  be 
reviewed  favorably,  however,  this 
experience  or  lack  of  experience  will 
not  be  the  sole  determinant  in  granting 
certification.  COMSAT  appears  to  be 
referring  to  the  "grandfathering"  process 
directed  toward  the  interim  accounting 
authorities.  In  that  case,  experience  will 
not  be  the  sole  determining  factor, 
either,  but  will  be  evaluated  along  with 
other  requirements. 

21.  Comments.  Mackay  urges  the 
Commission  to  consider  prohibiting 
"foreign-based  RPOAs"  from  settling  for 
U.S.-flagged  vessels  unless  their 
administration  has  a  reciprocal 
agreement  allowing  U.S.  accounting 
authorities  to  operate  in  their 
administration.  In  reply  comments, 
COMSAT  agreed  with  Mackay  that  the 
Commission  should  consider  whether 
foreign  administrations  permit  U.S. 


entities  to  apply  for  accounting 
authority  identification  codes  in  their 
country. 

Response.  Based  on  our  past 
experience  where  no  problems  of  this 
nature  have  occurred,  we  do  not  think 
it  is  necessary  to  adopt  a  policy  of 
reciprocity.  At  most,  only  ten  of  the 
AAICs  will  be  available  to  foreign-based 
organizations.  We  have  not  addressed 
this  issue  in  the  rules  adopted  below, 
however,  should  the  situation  change, 
the  Commission  could  revisit  the  issue. 

22.  Comments.  MMR  commented  that, 
in  the  case  of  assignment  of  a  U.S. 
accounting  authority  identification 
code,  all  settlements  should  be 
processed  and  made  from  the  physical 
location  of  the  accounting  authority 
from  its  U.S.  address.  COMSAT  sUted 
there  is  no  "rule  section  providing  the 
standard  of  evidence  for  establishing 
that  an  accounting  authority  will 
conduct  operations  in  the  United 
States"  and  recommended  the 
submission  of  partnership  or  corporate 
documents  demonstrating  where  the 
entity  intends  to  do  business.  COMSAT 
further  suggested  imposing  a 
jurisdictional  requirement  on  foreign- 
based  accounung  authorities  settling  for 
U.S.  vessels  requiring  the  accounting 
authorities  to  be  subject  to  the 
jurisdiction  of  the  U.S.  courts. 

Response.  We  will  assign  a  "US" 
AAIC  to  those  accounting  authorities 
who  demonstrate  they  are  operating 
from  a  physical  U.S.  location.  As  the 
administration  responsible,  the  FCC  will 
.^be  in  a  better  position  to  monitor 
operations  and  perform  audits,  as 
applicable.  Title  47  CFR,  Part  3,  section 
3.11(a)  is  revised  to  state  this  explicitly. 
Further,  we  believe  the  reporting 
requirements  will  assist  the  Commission 
in  assuring  the  accounting  authority  is 
continuing  to  settle  from  a  U.S.  location. 
We  do  not  think  it  is  necessary  to 
subject  foreign-based  accounting 
authorities  to  the  jurisdiction  of  the  U.S. 
courts.  We  have  concluded  that  such  a 
requirement  would  be  complex, 
unwdeldy,  and  time  consuming,  far 
beyond  the  regulatory  structure  we  are 
establishing.  At  this  time,  it  appears  that 
disputes  can  be  satisfactorily  resolved 
without  judicial  intervention. 

B.  Application  Procedures 

23.  The  NPRM  proposed  rules 
requiring  the  filing  of  an  original  FCC 
application  form  in  order  to  be 
considered  as  an  accounting  authority. 
The  A/PflAf  requested  only  basic 
information  identifying  the  applicant 
and  describing  the  applicant's  objectives 
and  capabilities  with  respect  to  the 
accounting  authority  function.  The 
NPRM  stated  our  intention  to  request 


that  any  relevant  experience  of  an 
applicant  be  detailed,  that  the 
applicant's  proposed  settlement  plans 
be  provided  and  documents 
demonstrating  financial  responsibility 
should  provide  an  adequate  basis  for 
determining  whether  to  issue  a 
certification.  We  intend  to  process 
applications  on  a  first-come,  first-served 
basis,  however,  we  proposed  to 
"grandfather"  cun^nt  accounting 
authorities  as  long  as  they  are  otherwise 
qualified  and  follow  the  procedures 
established  by  the  final  rule  [Report  and 
Order]  to  obtain  permanent  accounting 
authority  authorizations.  Existing 
accounting  authorities  are  not  exempt 
from  the  new  application  procedures 
and  would  be  required  to  apply  for 
permanent  accounting  authority 
certifications  within  60  days  of  the 
effective  date  of  these  rules  or  risk 
losing  their  statiis  as  accounting 
authorities.  The  NPRM  established  an 
FCC  policy  that  a  minimum  of  15  of  the 
available  25  Accounting  Authority 
Identification  Codes  (AAICs)  be 
reserved  for  use  by  accounting 
authorities  conducting  settlement 
operations  in  the  United  States. 
Accounting  authorities  conducting 
settlement  Of>erations  within  the  United 
States  will  be  assigned  a  "US  "  AAIC 
prefix  if  approved.  Certified  accounting 
authorities,  who  maintain  their 
settlement  operations  outside  the  U.S.. 
would  retain  the  AAIC  originally 
assigned  by  the  country  of  origin. 

24.  The  NPRM  included  language  in 
the  application  and  rules  which  would 
make  clear  to  applicants  the 
requirement  to  adhere  to  applicable  FCC 
policies  and  rules,  the  International 
Telecommunication  Regulations  (ITR). 
and  other  international  rules, 
regulations,  agreements,  and.  where 
appropriate,  ITU-T  Recommendations. 
We  invited  comment  as  to  the  types  of 
documents  acceptable  for  proving 
financial  responsibility  as  well  as  the 
specific  criteria  for  evaluation.  The 
NPRM  proposed  that,  although  the 
United  States  is  not  a  guarantor  of 
payments  by  its  citizens,  our  proposed 
rules  sought  to  minimize  potential 
financial  risks  that  might  be  present  if 
settlement  operations  are  p>erformed  by 
other  accounting  authorities.  Further, 
the  NPflM  documented  the  FCC  policy 
that  the  ship  station  licensee  has  final 
responsibility  for  settlement  should 
their  selected  accounting  authority  be 
unable  or  unwilling  to  make  valid 
payments  to  foreign  entities. 

25.  The  iVPi?Malso  detailed  the 
procedures  the  Commission  will  utilize 
to  obtain  public  comment  on 
applications  received  by  the 
Conunission.  Comments  received  during 
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the  informal  public  comment  period 
will  be  taken  into  consideration  in 
making  a  determination  as  to  whether  to 
approve  the  applicant  as  an  accounting 
iiuthority.  The  NPBM  further  states  that, 
if  the  applicant  is  found  to  be  qualified, 
the  Commission  will  inform  the 
applicant,  in  writing,  that  the 
application  has  been  approved. 

26.  Comments.  Mackay  stated  that 
they  encourage  the  proposed 
■grandfathering"  of  interim  accounting 
authorities.  EXXON  commented  that  the 
proposed  formal  application  process  is 
unnecessary  for  the  grandfathering 
process.  COMSAT  stated  they  do  not 
understand  how  the  grandfathered 
applications  will  participate  in  the 
licensing  prot:os.s,  that  the  grandfathered 
applications  will  limit  the  number  of 
new  entrants  to  ten  and  the  public 
interests  will  not  be  served  by  limiting 
the  number  of  new  applicants.  IDB 
Mobile  Communications,  Inc.  (IDB) 
agreed  with  COMSAT  that  "all 
applicants  should  be  considered  equally 
in  the  applicant  process  and  should  be 
subject  to  the  same  criteria  for 
approval."  In  reply  comments,  EXXON 
stated  that  all  applicants  do  have  an 
equal  opportunity  to  apply  and  "there  is 
no  shortage  of  available  accounting 
authority  identification  codes."  EXXON 
further  commented  it  is  only  fair  to 
allow  grandfathered  accounting 
authorities  to  retain  their  status  and 
"action  to  the  contrary  would  prove 
extremely  disruptive  to  existing 
accounting  procedures."  In  reply 
comments,  AIMS  stated  their  agreement 
with  EXXON'S  position,  but  COMSAT 
disagreed  with  commenters  who  would 
restrict  the  certification  process  by 
exempting  interim  accounting 
authorities  from  the  application  filing 
requirements. 

Response  The  Commission  does  not 
intend  to  hinder  the  current  operations 
of  interim  accounting  authorities  and 
the  final  rule  has  provided  for  the 
"grandfathering"  of  such  applicants, 
provided  they  nieet  the  eligibility 
requirements.  Applicants  will  be  subject 
to  the  same  criteria  and  considered 
equally.  It  should  be  noted  that, 
although  only  ten  accounting  authority 
identification  codes  will  be  available 
provided  all  interim  accounting 
authorities  are  approved,  this  is  not  a 
new  limitation.  Additionally,  the 
interim  rules  for  granting  certification 
did  not  provide  the  Commission  with 
the  same  information  requested  in  this 
rule,  and,  since  thbre  have  been  no 
reporting  requirements,  the  Ciommission 
has  little  information  about  the 
settlement  activities  of  the  interim 
accounting  authorities.  Inforniation 
provided  in  response  to  the  Report  and 


Order  should  assist  the  Commission  in 
its  role  as  administrator  of  accounting 
authorities. 

27.  Comments.  Mackay  urged  the 
Commission  to  give  "existing  U.S.-based 
RPOAs"  preference  in  order  of 
consideration  regardless  of  when  the 
application  was  received  in  relation  to 
other  applications.  In  reply  comments, 
COMSAT  opposed  any  ban  on  foreign- 
based  settlement  entities,  but  proposed 
that  the  Commission  reserve  the  right  to 
process  U.S.-based  accounting  authority 
applications  before  foreign-based 
applicants,  should  the  Commission 
receive  more  applications  than  the 
available  number  of  accounting 
authority  identification  codes. 

Response.  The  rules  we  are  adopting 
will  not  place  a  ban  on  foreign-based 
settlement  entities,  however,  it  should 
be  noted  that,  although  the  rule  states 
(47  CFR,  Part  3,  section  3.21(b))  that  a 
minimum  of  15  identification  codes  will 
be  retained  for  "US"  codes,  that  does 
not  mean  we  will  withhold  certification 
of  U.S.  entities  and  await  applications 
from  foreign-based  entities  until  a  quota 
often  is  certified.  In  cases  where  U.S. 
applicants  apply  and  no  foreign-based 
applications  are  on-hand,  the  U.S. 
applications  could  be  approved. 

28.  Comments.  Mackay  commented 
they  want  to  ensure  there  is  sufficient 
notification  to  enable  existing 
accounting  authorities  to  complete  the 
application  process.  COMSAT  stated 
there  is  no  mention  of  the  triggering 
date  for  filing. 

flesponse.  This  final  rule  establishes 
the  effective  date  of  the  rules,  which  is 
30  days  following  the  publication  of  the 
Report  and  Order  in  the  Federal 
Register.  Interim  accounting  authorities 
will  be  required  to  apply  for  permanent 
accounting  authority  certifications 
within  60  days  of  the  effective  date. 
Others  seeking  certification  may  submit 
their  applications  at  any  time  following 
the  release  date.  They  cannot  usurp 
those  requesting  "grandfathering"  but 
they  will  be  considered  on  a  first -come, 
first-served  basis  for  the  remaining 
codes. 

29.  Comments.  Radio  Holland 
recommended  the  retention  of  their 
existing  accounting  authority 
identification  code  for  interim 
accounting  authorities  approved  for  a 
permanent  "license."  Further,  Radio 
Holland  seeks  clarification  of  the  term 
"entity". 

Response.  The  Commission  believes 
the  implementation  of  these  rules 
should  make  little  disruption  to  the 
manner  in  which  interim  accounting 
authorities  are  currently  conducting 
business.  Title  47  CFR,  Part  3,  section 
3.22  is  amended  to  state  that  those 


interim  accounting  authorities  approved 
for  permanent  certification  will  retain 
their  existing  accounting  authority 
Identification  code. 

In  addressing  the  request  to  define 
"entity",  the  following  definition  is 
provided:  An  entity  is  an  individual  or 
a  business  that  is  self-contained, 
separate  and  independent  of  other 
organizations.  An  entity  may  exist 
within  or  be  a  part  of  an  overall,  widely 
diversified  organization. 

30.  Comments.  Radio  Holland  pointed 
out  their  perceived  consequences  if  an 
application  for  an  accounting  authority 
with  interim  certification  was  not 
approved.  They  pointed  out  that 
commimications  from/to  vessels  would 
cease  and  a  change  in  code  might 
involve  huge  costs.  Radio  Holland 
stated  that  certain  countries  mention  the 
accounting  authority  identification  code 
on  their  registrations  and  that,  changes 
can  cost  up  to  $500  per  vessel.  Radio 
Holland  proposed,  in  case  of  non- 
approval,  the  Commission  extend  the 
period  to  include  time  for  resolution  of 
problems  including  a  6-month  period  to 
satisfy  requirements.  SAIT 
Communications  (SAIT)  recommended 
a  procedure  for  resolution  of  problems 
before  a  final  decision.  In  reply 
comments,  EXXON  agreed  with  SAIT 
that  the  rules  should  provide 
procedures  for  appeal.  IDB  disagreed,  in 
reply  comments,  with  Radio  Holland's 
proposal  of  additional  time  to  meet  the 
requirements  and  proposed  "the 
Commission  only  consider  *  *  * 
applicants  which  meet  the  requirements 
at  the  time  of  application  and  that  the 
Commission  subject  every  applicant  to 
the  same  level  of  scrutiny."  In  reply 
comments,  COMSAT  Corporation 
agreed  with  commenters  requesting  a 
clarification  of  the  process  for 
evaluating  applications  and  the  appeal 
rights  of  applicants  denied  certification. 
Further,  COMSAT  proposed  a  "thirty- 
day  petition  to  deny  process  for 
reviewing  *  *  *.*' 

Response.  The  Commission 
recognizes  the  consequences  of  not 
approving  a  permanent  certification  to 
an  interim  accounting  authority. 
However,  we  anticipate  that  interim 
accounting  authorities  will  have  no 
problem  completing  the  application 
process.  Inasmuch  as  possible,  we 
propose  to  work  through  these 
situations  during  the  comment  period  to 
prevent  unusual  delays.  47  CFR,  Part  3, 
section  3.29  is  amended  in  the  Report 
and  Order  to  provide  procedures  for 
seeking  review  when  the  application  for 
certification  is  denied.  We  do 
emphasize,  however,  that  all  comments 
resulting  Erom  the  public  notice  will  be 
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considered  in  granting/denying 
certifications. 

31.  Comments.  Mackay  raised  the 
issue  of  continued  use  of  an  accounting 
authority  identification  code  if  a 
business  is  acquired,  merged  or  sold. 
Radio  Holland  proposed  that  codes  not 
be  canceled  automatically  in  case  of 
transfer  or  change  of  control  of  an 
accoynting  authority.  Radio  Holland  is 
concerned  that  the  new  application  of 
the  new  controlling  entity  might  not  be 
considered  due  to  the  "first  come-first 
served"  clause  and  the  Umitation  of 
total  codes.  In  reply  comments, 
COMSAT  supported  commenters  who 
propose  a  modification  of  the  rule  to 
permit  the  transfer  of  accounting 
authority  identification  codes  pursuant 
to  the  sale  or  transfer  of  control.  EXXON 
recommended  that  the  Commission 
develop  procedures  for  the  pro-forma 
transfer  of  control  of  accounting 
authorities. 

Response.  The  final  rules  adopted 
below  will  allow  the  continued  use  of 
accounting  authority  codes  in  these 
cases  provided  the  new  entity  can  meet 
the  eligibility  qualifications.  47  CFR 
Part  3,  section  3.51  is  amended  to 
require  the  transferee  to  comply  with 
the  same  application  process  including 
public  comment  and  Commission 
scrutiny  that  all  applicants  do.  The  rules 
also  require  the  transferee  to  certify  to 
the  Commission  that  all  accounts  are 
accepted  and  to  provide  a  list  of  the 
accounts.  In  the  case  of  a  merger  of 
accounting  authorities,  the  merged 
entity  will  be  allowed  to  decide  which 
AAIC  to  keep. 

32.  Comments.  Mackay  stated  the 
Commission  should  define  what 
constitutes  sound  financial  status  and 
how  the  status  will  be  monitored  in  the 
future.  Mackay  suggested  requiring  the 
applicant  to  be  a  business  with 
established  accounting  procedures  and 
formal  audited  statements.  Radio 
Holland  recommended  that  a  sound 
financial  track  record  be  made  a 
mandatory  requirement.  Marconi 
Marine  asks  if  a  copy  of  their  statutory 
accounts  would  be  acceptable  as 
evidence  of  financial  status.  COMSAT 
recommended  fairly  strict  financial 
requirements  and  offered  several 
options:  (1)  requiring  a  bond,  (2) 
requiring  accounting  authorities  to 
demonstrate  and  maintain  an  asset 
value  of  a  certain  percentage  in  relation 
to  outstanding  debts.  (3)  requiring 
accounting  authorities  to  put  deposits  in 
escrow.  (4)  dollar  requirements  for  cash- 
on-hand  amoiuits,  (5)  limits  on  the 
number  of  outstanding  loans  and  the 
amount  of  risk  undertaken,  and/or  (6) 
requiring  accounting  authorities  to  take 
deposits  from  customers  under  certain 


circumstances.  CXDMSAT  further 
recommended  the  rules  be  revised  to 
require  the  initial  (and  annual) 
submission  of  independently  "audited 
financial  statements"  and  dte 
requirements  in  the  rural  cellular  radio 
services  (47  CFR  22.917(c)(6)).  EXXON 
commented  that  a  formal  financial 
showing  should  not  be  required  of 
accounting  authorities  with  interim 
authority  during  the  "grandfathering" 
process  and,  in  reply  comments, 
EXXON  disagreed  with  COMSAT'S 
proposal  for  stricter  financial 
requirements  for  accounting  authorities. 
Global  Commimications  (Global) 
recommended  accounting  authorities 
require  a  deposit  from  vessels  to  be 
placed  in  an  escrow  account  to  assure 
some  company  reserve  in  case  of 
default. 

Response.  The  Commission  is 
interested  in  ensuring  that  accounting 
authorities  have  a  sound  financial 
background  with  a  reputation  for  good 
business  practices.  Any  comments 
received  following  the  public  notice 
announcing  the  appUcation  will  be 
carefully  considered.  However,  we 
believe  our  objective  can  be  met  by 
requiring  formal  financial  statements 
from  applicants  who  are  business 
entities  and  other  documents,  e.g.,  tax 
statements,  statements  proving  assets 
and  liabilities  from  individuals.  These, 
coupled  with  any  forthcoming 
comments,  will  provide  adequate 
information  for  making  a  sound 
decision.  Marconi  Marine's  statutory 
accounts  will  probably  be  adequate  to 
prove  financial  responsibility.  However, 
47  CFR,  section  3.24  is  amended  in  the 
final  rule  to  include  a  requirement  to 
provide  additional  information  to  the 
Commission,  as  required.  As  to  whether 
accounting  authorities  who  will  be 
grandfathered  should  provide  financial 
responsibility  evidence,  as  stated 
elsewhere,  the  interim  accounting 
authorities,  although  not  subject  to  any 
formal  FCC  rules  in  the  past,  must  now 
prove  their  eligibility  by  complying 
with  the  application  process. 

33.  Comments.  Mackay  asked  what 
method  will  be  used  to  obtain  public 
comment  and  who  will  evaluate  the 
comments.  Mackay  is  concerned  that 
significant  time  and  money  could  be 
spent  while  responding  to 
unsubstantiated  comments  or 
accusations.  COMSAT  requested  that 
applicants  "be  subject  to  petitions  to 
deny  filed  within  30  days  of  the  public 
notice  identifying  the  applicant.  Radio 
Holland  recommended  consideration  of 
consultation  with  selected  U.S.  coast 
stations  and  foreign  administrations 
involved  in  international 
telecommunication  settlements  in 


assessing  the  qualificatioas  and  actual 
performance  of  applicants.  In  reply 
comments,  COMSAT  supported  Radio 
Holland's  comment  "that  the 
Commission  consider  foreign-based 
applicant's  record  in  dealing  with  U.S. 
service  providers." 

Response.  The  public  notice/comment 
process  is  discussed  in  Part  3,  section 
3.29  of  the  final  rule.  The  comments  and 
application  will  be  evaluated  by 
Commission  employees  designated  by 
the  Managing  Director  and  including  the 
Accounting  Authority  Certification 
Officer.  As  to  whether  consultations 
with  U.S.  service  providers  will  be 
necessary,  these  organizations  will  have 
an  opportunity  to  comment  as  discussed 
in  the  same  rule  cite. 

C.  Settlement  Operations 

34.  The  NPRM  proposed  several 
operational  requirements  for  accounting 
authorities.  Basically,  the  operational 
requirements  parallel  applicable  ITR 
and  other  international  rules, 
regulations,  agreements,  and  applicable 
ITU-T  Recommendations  and  require 
adherence  to  established  international 
procedures.  The  !^RM  proposed  that 
accounting  authorities  be  allowed  a  full 
six  months  following  certification  as  an 
accounting  authority  to  commence 
settlement  operations.  The  NPRM  also 
proposed  a  settlement  period  within 
which  individual  settlements  must  be 
accomplished,  consistent  with  ITU 
procedures.  This  provision  requires 
accounting  authorities  to  make  timely 
payment  to  foreign  administrations  and 
to  accept  accounts  both  in  gold  francs 
and  in  Special  Drawing  Rights  (SDRs). 
The  proposed  rules  are  in  accord  with 
existing  international  procedure  and 
FCC  policy,  as  is  the  requirement  to 
settle  accounts  taking  into  consideration 
ITU-T  Recommendation  D.90.*  In 
addition,  the  NPRM  proposed  rules  to 
establish  the  requirement  that 
accounting  authorities  cooperate  fully 
with  the  Commission  concerning 
maritime  settlements  issues.  Since  the 
United  States  government  is  required, 
upon  request,  to  take  all  possible  steps, 
within  the  limits  of  applicable  national 
law,  to  ensure  settlement  of  the 
accounts  of  the  licensee.  (Radio 
Regulations.  Geneva  1979.  Article  66. 
Section  III  Accounting,  paragraph  10. 
number  5097;  and.  International 


"We  note  that  the  latest  (rrU-T  Study  Group  3. 
December  1994)  accepted  version  of  ITLi-T 
Reconunendation  D.90  provides  thai  bills  be  paid 
bv  the  accounting  authorit>-  without  delay  and 
within  3  months  of  receipt  or  within  4  months  after 
disfkatch.  whichever  is  the  shortest  period. 
However,  the  Revised  Rec  D  90  also  recognizes  thai 
the  ITR  period  of  6  months  after  dispatch  is 
controlling. 
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Telecommunication  Regulations, 
Melbourne  1988,  Appendix  2 — 
Additional  Provisions  Relating  to 
Maritime  Telecommunications, 
paragraph  4.2)  this  requirement  is 
intended  to  ensure  that  the  Commission 
is  kept  aware  of  potential  problems  or 
issues  which  could  affect  the  national 
interest  or  which  could  have  a 
significant  impact  on  overall  settlement 
operations.  The  proposed  rules  also 
made  accounting  authorities  subject  to 
audit  by  the  Commission  or  its 
representative. 

35.  Comments.  One  commenter. 
Global,  responded  both  as  an  accounting 
authority  and  a  radiotelephone  station. 
Global  recommended  providing  detailed 
requirements  for  the  day-to-day 
operation  of  accounting  authorities. 
They  commented  that  detailed  rules 
would  eliminate  confusion  in 
identifying  accounts,  promote  the 
dissemination  of  mutual  information 
and  the  timeliness  of  settlements  and 
produce  belter  records  and  internal 
accounting.  Global  recommended 
requiring  accounting  authorities  with 
more  than  100  vessels  to  maintain  an 
"800"  number  24  hours  a  day  that  coast 
stations  can  call  for  information.  They 
further  stated  that  accounting 
authorities  should  acknowledge  receipt 
of  invoices,  should  notify  coast  stations 
of  rejections  within  30  days  and  clearly 
identify  invoices  being  paid.  When 
invoices  are  paid  by  bank  draft,  a 
separate  notice  should  be  sent  to  coast 
stations  detailing  the  paid  invoices. 

Response.  Global's  recommendations 
are  good,  sound  business  practices 
which  we  hope  accounting  authorities 
will  consider.  However,  the  final  rules 
do  not  provide  detailed  requirements  for 
day-to-day  operation  because  the 
('ommission  believes  that  organizations 
should  not  be  limited  in  methodology  as 
long  as  they  achieve  timely  and  accurate 
settlements. 

36.  Comments.  Marconi  Marine 
referred  to  rules  in  the  jVPRM  stating 
that  payments  should  be  made  in  U.S. 
dollars.  They  stated  that  most  of  their 
payments  are  made  in  Sterling. 

Response.  The  final  rules,  Part  3, 
sections  3.46  and  3.47,  provide  for 
payment  in  other  currencies  However, 
it  should  be  noted  that,  although 
payments  can  be  made  in  currency  other 
than  II  .S.  dollars,  the  rules  require  a 
written  agreement  between  the  foreign 
administration(s)  and  the  accoimting 
authority  to  be  approved  by  the 
Commission.  This  agreement  can  be  a 
part  of  the  original  certification  process 
or  it  can  be  presented  to  the 
Commission  at  anytime. 

37.  Comments.  COMSAT  suggested 
the  consideration  of  permitting 


maritime  customers  to  select  direct 
billing  payment  methods  from  their 
service  providers.  COMSAT  further 
states  that,  although  Article  66  provides 
for  collection  of  charges  for 
radiocommunications  by  RPOAs,  that, 
"in  order  for  RPOAs  to  settle  accounts 
with  foreign  administrations  on  behalf 
of  their  customers,  the  Commission 
requires  that  the  service  provider  be 
certiHed  as  an  accounting  authority." 

Response.  There  is  no  legal  bar 
preventing  service  providers  from 
engaging  in  direct  billing.  (Radio 
Regulations,  Geneva  1979,  Article  66, 
Section  II,  Accounting  Authority,  para. 
2.  numbers  5086-5089;  see  also  ITR, 
Appendix  2)  Neither  do  we  believe  the 
adopted  rules  contain  language  that 
prevent  a  service  provider  from  entering 
into  contractual  agreements  with  their 
clients  to  include  direct  billing.  The 
issue  of  requiring  RPOAs  to  become 
accounting  authorities  arises  when  the 
RPOA  settles  debtor  accounts  for  their 
clients. 

38.  Comments.  Peninsular  Electronics 
(Peninsular)  commented  that  most  ship 
licensing  administrations  for  which  they 
are  an  accounting  authority  require 
them  to  confirm  acceptance  of  total 
accounting  responsibilities  before  they 
issue  the  Ship  Radio  Station  license. 
Their  services  cover  settlement  of  all 
communications  originated  by  clients. 
They  stated  that  the  proposed  rules  only 
refer  to  settlement  with  foreign 
administrations.  Peninsular  asks  if  U.S. 
settlements  are  also  covered  by  FCC 
regulations. 

Response.  These  rules  apply  to 
settlements  of  accounts  for  U.S.  flag 
vessels  for  messages  transmitted  via 
foreign  coast  and  coast  earth  station 
facilities  only.  The  final  rules  are 
amended,  at  3.1  to  explain  "[Accounting 
authorities]  settle  accounts  due  foreign 
administrations  for  messages 
transmitted  at  sea  by  or  between 
maritime  mobile  stations  located  on 
board  ships  subject  to  U.S.  registry  and 
utilizing  foreign  coast  and  coast  earth 
station  facilities." 

39.  Comments.  MMR  commented  that 
they  were  instrumental  in  establishing 
the  current  4-month  settlement  time 
frame,  they  are  a  strong  advocate  for 
reducing  the  settlement  time  frame  and 
they  suggest  that  settlements  not 
handled  within  the  allotted  time  frame 
should  have  interest  penalties  applied 
and  enforced.  COMSAT  Corporation 
urged  the  Commission  to  "consider 
expediting  the  settlement  procedures 
down  to  four  months,  or  shorter  *   •   •" 
In  reply  comments,  IDB  recommended  a 
three-month  settlement  period  and 
referred  to  the  NPRM  which  requires  a 
6-month  settlement  period.  In  reply 


comments,  COMSAT  a^^ed  with  MMR 
that  accounting  authorities  who  do  not 
make  timely  settlements  should  be 
assessed  an  interest  penalty  by  the 
Commission. 

Response.  The  Commission 
recognizes  that  many  organizations  have 
up-to-date  technology  and  can  effect 
settlements  well  ahead  of  the  6-month 
settlement  period.  This  can  be  an 
advantage  in  soliciting  clients;  however, 
it  is  not  our  intention  to  place 
additional  burdens  on  existing 
accounting  authorities  but  to  provide  a 
structure  within  which  they  can 
continue  to  function.  The  final  rules  do 
not  adopt  a  requirement  that  is  more 
stringent  than  Radio  Regulations, 
Article  66,  and  ITR,  Appendix  2  which 
require  a  6-month  settlement  period 
(See  note  to  paragraph  34,  above.).  As  to 
the  issue  of  interest  penalties,  we  will 
not  impose  such  a  rule;  however,  the 
rules  in  47  CFR,  Part  3  establish  a 
number  of  sanctions  including 
cancellation  of  their  certification  for 
those  accounting  authorities  who 
repeatedly  fail  to  settle  accounts  timely. 

40.  Comments.  Mackay  commented 
that  the  Commission  should  be  more 
specific  regarding  the  extent,  time  and 
scope  of  proposed  audits.  Marconi 
Marine  commented  that  they  do  not  see 
the  necessity  for  audit  since  they  are 
regularly  audited  internally  and 
externally.  COMSAT  requested 
clarification  of  audit  authority  to 
describe  events  that  could  "trigger  the 
audit  process." 

Response.  Routine  audits  are  not  a 
part  of  this  rulemaking,  rather,  an  audit 
would  normally  be  precipitated  only  in 
the  event  of  a  disagreement  as  to 
amounts  of  accounts,  late  payments,  etc. 
The  audits  will  be  strictly  related  to 
accounting  authority  activities. 

41.  Comments.  Peninsular  pointed  out 
that  the  NPflM states  that  ITU-T 
recommendations  are  not  legally 
binding,  but  it  is  indicated  they  must  be 
taken  into  account  together  with  FCC 
rules  and  regulations.  Peninsular  further 
commented  that  it  is  not  clear  whether 
compliance  with  D.90  is  an  FCC 
requirement  or  if  parallel  FCC  rules 
exist.  Marconi  Marine  expressed 
concern  about  references  regarding 
"abiding  by  FCC  rules"  and  commented 
that  "this  seems  somewhat  open  ended 
to  us,  as  we  do  not  know  what  rules  we 
would  be  agreeing  to  abide  by."  Marconi 
recommended  altering  the  wording  of 
the  text  to  reflect  agreement  to  abide  by 
rules  relating  to  accounting  authorities 
only. 

Response.  The  Commission  believes 
that  accounting  authorities  should 
follow  the  ITU-T  recommendations 
which  are  generally  considered  to 
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govern  international 
telecommunications,  and  they  should 
always  be  considered  in  technical, 
operational  and  service  decisions.  Any 
references  to  FCC  rules  within  this 
Report  and  Order  refer  to  47  CFR,  Part 
3,  the  new  rules  being  established  by 
this  proceeding  and  related  to  the 
oversight  and  administration  of 
accounting  authorities.  47  CFR,  Part  3, 
section  3.43(f)  is  amended  to  add  the 
CFR  reference. 

■12.  Comments.  MMR  commented 
there  are  presently  no  guidelines 
whereby  accounting  authorities  can 
enlist  assistance  from  its  administration 
"when  conflicts  arise  between  the 
provider  and  the  accounting  authority." 
In  reply  comments,  COMSAT  endorses 
MMR's  suggestion  for  enlisting  the 
Commission's  assistance  in  attempting 
to  resolve  bad  debt  *   *   *" 

Response.  The  Commission  believes 
that  each  administration  has  a 
responsibility  to  assist  in  resolving 
outstanding  issues  between  accounting 
authorities  and  clients  or  foreign 
administrations.  The  Commission 
proposes  to  respond  through  all 
available  methods  to  resolve  issues  and 
are  prepared  to  follow  through  by 
enforcing  applicable  rules  (Part  3, 
3.52(b).  3.70-3.76). 

43.  Comments.  COMSAT  commented 
that  the  rules  should  make  it  clear  that 
the  accounting  authority  is  a  guarantor 
of  payment. 

Response.  In  the  rules  adopted  below, 
the  non-governmental  accounting 
authorities,  by  virtue  of  their  contractual 
agreement  with  their  clients  and  their 
signed  application  wherein  they  agree  to 
perform  settlements  in  accordance  with 
47  CFR,  Part  3,  must  perform  their 
settlement  activities  properly  or  be 
subjected  to  a  number  of  sanctions  and/ 
or  cancellation  of  their  certification. 

However,  the  Report  and  Order  does 
not  state  that  any  accounting  authority 
is  a  guarantor  of  payment.  Rather,  at 
Part  3,  section  3.76,  the  ship  station 
licensee  is  declared  responsible  for  final 
payment  of  its  accounts.  Because  the 
ship  station  licensee  has  the  most  to 
lose  for  non-payment  of  accounts,  the 
Commission  believes  care  will  be  given 
to  the  selection  of  an  accounting 
authority. 

44.  Comments.  Marconi  Marine 
recommends  the  rules  define  more 
clearly  the  complaint/inquiry  resolution 
procedures  and  there  should  be  a  clearly 
defined  arbitration  procedure. 

Response.  These  rules,  section  3.52, 
are  purposely  presented  in  general 
terms  because  we  believe  complaints 
and  arguments  must  be  addressed  on  a 
case-by-case  basis.  By  leaving  these 
rules  "general"  in  tone,  the  Commission 


will  be  able  to  respond  to  issues  without 
restrictions.  We  think  this  approach  will 
be  an  advantage  to  applicants  and/or 
accounting  authorities.  Section  3.52(a) 
is  amended  in  the  final  rule  to  require 
that  a  copy  of  complaint/inquiry 
resolution  procedures  be  sent,  upon 
request,  to  the  Commission. 

D.  Reporting  Requirements 

45.  The  NPRM  proposed  several  new 
reporting  requirements  for  accounting 
authorities.  These  reports  should  enable 
the  Commission  to  monitor  accounting 
authority  operations  to  ensure 
adherence  to  the  adopted  rules  and  to 
appropriate  international  settlement 
procedures.  Currently,  the  Commission 
submits  monthly  reports  to  the  ITU  in 
Geneva  detailing  the  inventory  of  U.S. 
licensed  ship  stations  operating  in 
international  waters.  The  NPRM 
proposed  that  accounting  authorities 
provide  the  Commission  with  a  detailed 
report  of  additions,  deletions,  or 
modifications  to  their  inventory  of 
serviced  vessels  each  month.  The 
Commission  would  use  this  information 
to  maintain  the  ITU  database  and  to 
assure  efficient  settlement  operations. 
The  proposed  rules  also  required  an  end 
of  year  inventory  of  vessels  for  which 
the  accounting  authority  is  the 
settlement  entity  and  an  annual 
statistical  report  which  would  provide 
informatipn  to  the  Commission 
regarding  settlement  operations. 

Comments  will  be  addressed 
separately  for  each  of  the  reports,  as 
follows: 

Annual  Statistical  Report  of  Operations 

46.  Comments.  Peninsular  stated  that 
their  settlement  operation  does  not 
require  identifying  the  actual  number  of 
settlements  and  this  information  would 
not  be  readily  available.  They  asked  if 
the  necessity  for  this  information  could 
be  reexamined.  Marconi  Marine 
commented  they  would  have  difficulty 
providing  both  the  number  of  line  items 
and  payments  to  individual 
administrations.,  MMR  asked  what 
purpose  the  collection  of  monetary 
statistics  serves. 

Response.  The  Commission  is 
delegating  a  portion  of  its  settlement 
responsibility  to  the  certified  non- 
governmental accounting  authorities. 
Our  oversight  responsibilities  require 
that  we  ensure  that  settlements  for  U.S. 
licensees  are  being  performed  properly 
and  timely.  The  information  will  assist 
us  in  monitoring  the  volume  and  aging 
of  accounts:  We  have  reviewed 
statements  &x)m  foreign  administrations 
and  observe  the  billings  have  sufficient 
detail  (a  line-by-line  listing  of 
individual  calls  to  a  specific  ship  for  a 


specific  service)  to  comply  with  this 
requirement.  Therefore,  the  final  rule 
will  require  accounting  authorities  to 
comply  with  this  reporting  requirement. 

47.  Comments  COMSAT 
recommended  modifying  the  rules  to 
require  additional  evidence  of  financial 
responsibility  and  recommended 
quarterly  statistical  reports  filed  within 
one  month  of  the  end  of  each  quarter, 
showing  an  aging  of  liabilities.  In  reply 
comments,  EXXON  opposed  the 
proposals  to  require  the  annual  reports 
on  a  quarterly  basis.  EXXON  further 
commented  that  if  the  report  is  required, 
it  should  apply  to  accounting 
authorities  settling  for  unaffiliated 
entities  and  on  an  annual  basis  only.  In 
reply  comments,  AIMS  supported 
EXXON'S  proposal  that  the  reporting 
requirement  apply  only  to  accounting 
authorities  settling  accounts  for 
unaffiliated  entities.  In  reply  comments, 
COMSAT  supported  "the  adoption  of 
streamlined  reporting  requirements 
which  provide  the  Commission  and  the 
public  with  an  accurate  •  *   * 
mechanism  for  monitoring  the  aging  of 
accounts  and  assessing  the  financial 
jjerformance  of  accounting  authorities.  ' 
COMSAT  opposed  any  limitation  of  the 
annual  statistical  report  and  commented 
that  the  report  can  be  used  to  assess  the 
accounting  authority's  settlement 
performance,  determine  whether  the 
accounting  authority  is  meeting  its 
obligations  to  customers  and  service 
providers  •   *   *" 

Response.  The  Commission  will 
retain  the  reporting  requirement  and 
believes  the  usefulness  of  the 
information  outweighs  our  desire  to 
minimize  the  burden  of  reporting.  The 
NPRM.  Part  3,  3.60(d)  states  that  the 
information  will  provide  statistical  data 
for  Commission  use.  Subsequently,  we 
have  determined  that  the  data  can  be 
useful  in  determining  whether 
accounting  authorities  are  performing 
settlements,  the  volume  of  settlements 
and  the  timeliness  of  settlements.  The 
report,  FCC  Form  45  states  "provide 
statistical  information  to  the 
Commission  for  overall  program 
monitoring  purposes.  '  Lines  2,  3,  and  4 
referenced  by  Peninsular  address  the 
average  number  of  unprocessed 
settlements  on  hand,  the  number 
processed  to  completion  more  than  180 
days  after  dispatch  from  foreign 
administration  and  the  percent  of 
settlements  processed  to  completion 
more  than  180  days  after  dispatch.  This 
information  will  be  helpful  in 
determining  whether  settlements  are 
being  accomphshed  timely.  Rule  section 
3.60  (d)  is  amended  to  include  the 
additional  uses  of  the  report. 
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Inventory  of  Vessels 

48.  Comments.  MMR  questioned  the 
proposed  requirement  to  report  an 
inventory  of  vessels.  MMR  believes  this 
information  is  available  through  the 
Private  Radio  Bureau's  Licensing 
Division.  Global,  who  is  both  an 
accounting  authority  and  a  high-seas 
radiotelephone  station,  cited  the 
difficulty  in  using  ITU's  List  of  Ship 
Stations,  saying  it  is  published  once  a 
year  and  is  often  out  of  date  because  of 
delays  in  reporting  changes  to  ITU. 

Response.  As  background,  the 
Commission/rrS  has  a  responsibility  to 
provide  a  report  of  accounting  authority 
information  to  ITU.  ITS  has  experienced 
the  same  problems  that  Global  has  in 
identifying  the  accounting  authorities  of 
vessels.  This  reporting  is  accompli.shed 
in  the  following  manner:  The  Wireless 
Telecommunications  Bureau  maintains 
a  database  of  ships  in  the  maritime 
service.  That  database  is  used  to  prepare 
a  report  of  changes  in  accounting 
authority  functions  to  ITU,  however,  the 
datal)ase  can  only  be  updated  by  ITS 
when  current  information  becomes 
available.  By  requiring  accounting 
authorities  to  provide  the  initial 
inventory  of  vessels  and  the  end-of-year 
inventory,  the  List  of  Ship  Stations 
Report  will  provide  more  accurate,  up- 
to-date  information.  Additionally,  the 
title  of  Part  3.  section  3.60(a)  is  changed 
to  "Initial  Inventory  of  Vessels." 

Report  of  Additions/Modifications/ 
Deletions 

49.  Comments.  EXXON  stated  that 
they  settle  only  for  their  own  vessels 
and  their  inventory  remains  relatively 
constant  and  a  monthly  report  would 
serve  no  useful  purpose  and  be  unduly 
burdensome.  In  reply  comments,  AIMS 
agreed  with  commenters  who  feel  it  is 
unnecessary  to  require  monthly 
inventories  when  there  is  no  change. 
COMSAT  agreed  with  EXXON  regarding 
the  modification  of  inventory  reporting 
so  that  only  commercial  accounting 
authorities  are  required  to  submit 
monthly  inventory  reports.  Global 
recommended  that  accounting 
authorities  should  publish  lists  of  ships 
accepted  quarterly  or  monthly. 

Response.  We  have  considered  the 
requests  for  a  less  burdensome 
requirement.  Part  3,  section  3.B0(b)  is 
revised  to  require  a  semi-annual  report. 
However,  we  believe  there  is  merit  in 
requiring  a  "no-change"  report,  as 
applicable.  The  report  will  assure  a 
"status-quo"  in  inventory. 

50.  Comments.  Marconi  Marine  stated 
that  some  information  reported  would 
be  commercially  sensitive  and  should 
bo  kept  confidential. 


Response.  The  rules  adopted  below 
do  not  automatically  offer 
confidentiality  because  we  do  not 
believe  that  the  information  requested  is 
commercially  sensitive.  The  application 
form  states  that  "Information  requested 
by  this  form  will  be  available  to  the 
public."  Nonetheless,  any  entity 
submitting  information  to  the 
Commission  may  submit  a  request  that 
such  information  not  be  made  routinely 
available  for  public  inspection.  We  will 
consider  requests  as  discussed  in  47 
CFR,  section  0.459.  A  new  rule  section, 
Part  3,  section  3.62,  addresses  this  issue. 

E.  Enforcement 

51. The  NPflM  set  forth  the  procedures 
the  Commission  will  use  to  investigate 
and  to  resolve  complaints  or  infractions 
of  the  Commission's  rules  or  established 
international  settlement  procedures. 
The  proposed  rules  specified  grounds 
for  enforcement  sanctions,  including 
forfeiture,  and/or  cancellation  of  an 
accounting  authority's  certification  and 
also  specified  that  the  Commission  will 
afford  an  accounting  authority  notice 
and  an  opportunity  to  present  its  side  of 
any  issue  involving  cancellation  of  its 
accounting  authority  privilege.  The 
proposed  rules  also  provide  that  any 
ship  station  licensee  affected  by  the 
cancellation  of  an  accounting 
authority's  privilege  must  find  another 
accounting  authority  to  settle  ils 
accounts.  The  Commission  will  notify 
the  ship  stations,  via  a  Public  Notice,  of 
any  cancellations,  and.  inasmuch  as 
possible,  Ust  individual  shipowners 
.serviced  by  the  cancelled  accounting 
authority  as  identified  from  the  required 
reports  of  vessel  inventories.  Finally, 
the  proposed  rules  provided  for 
forfeiture  or  other  sanction  action, 
should  a  ship  operator  or  licensee  not 
remit  full  and  timely  payment  to  the 
Commission  or  to  an  approved 
accounting  authority  when  properly 
billed  or  in  the  event  that  the 
accounting  authority  fails  in  their 
responsibility  to  forward  payment  to  the 
foreign  entity.  The  Commission  reserves 
the  right  to  cooperate  with  foreign 
administrations  in  restricting  public 
correspondence  communications  to  and 
from  vessels  for  which  valid  payments 
have  not  been  received  or  made  as 
required  (Distress  and  safety 
c:ommunications  must  be  carried 
without  charge.)  and  to  utilize  available 
debt  collection  procedures  to  collect 
amounts  owed. 

52.  Comments.  Mackay  stated  that 
there  is  no  mention  of  a  procedure  to  be 
followed  or  the  opportunity  for  appeal 
if  the  Commission  denies  privilege.  Part 
.1,  section  3.28.  |and|  further,  Mackay 
commented  that  a  procedure  and  appeal 


process  should  be  available  under  a  rule 
section. 

Response.  Fart  3,  section  3.29  is 
amended  in  the  final  rule  to  provide 
time  frames  for  problems  encountered 
during  the  application  process.  Every 
effort  will  be  made  to  remedy  any 
problems  during  the  timeframes.  As  to 
any  format  for  appeal,  we  are  purposely 
presenting  this  rule  section  in  general 
terms  only  because  we  believe  these 
situations  would  need  to  be  addressed 
on  a  case-by-case  basis.  Part  3,  section 
3.72(b)  is  also  amended  in  the  final  rule 
to  include  timeframes  for  appeal  of 
sanctions  and  to  include  the  address  for 
filing  an  appeal. 

53.  Comments.  COMSAT  urged  the 
Commission  to  clarify  that  U.S. 
approved  accounting  authorities  may  be 
sanctioned  by  the  Commission  for 
failing  to  perform  settlement  operations 
here,  or  abroad,  involving  either  U.S.- 
registered  or  foreign  vessels. 

Response.  The  rules  adopted  below 
address  settlement  of  accounts  of  U.S. 
ship  station  licensees  and  do  not 
address  the  settlement  of  foreign 
vessels. 

F.  Conclusion 

54.  In  this  Report  and  Order,  we  are 
adopting  rules  that  establish  basic 
qualifications  and  requirements  for 
individuals  or  entities  who  may  wish  to 
serve  as  accounting  authorities  for  the 
settlement  of  international  radio 
maritime  accounts  involving  U.S. 
registered  vessels  operating  in  foreign  or 
international  waters.  These  rules  also 
establish  requirements  to  ensure  that 
accounting  authorities  operate  in 
accordance  with  established 
international  procedures.  There  are  few 
changes  in  this  final  rule  from  the 
related  Notice  of  Proposed  Rulemaking. 
All  comments  and  changes  are 
discussed  in  III,  Issues  Analysis, 
paragraphs  13-53. 

rv.  Procedural  Matters 

A.  Ex  Parte 

55.  This  is  a  non-restricted  Report  and 
Order  rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  Commission  rules.  See  generally  A7 
CFR  Sections  1.1202,  1.1203,  and 
1.1206(a). 

B.  Final  Regulatory  Analysis 

56.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  the 
Commission's  final  analysis  is  as 
follows: 

(a)  Purpose  of  this  action:  This  Report 
and  Order  sets  forth  the  final  rules 


concerning  the  administration  of 
accounting  authorities  in  the  maritime 
mobile  and  the  maritime  mobile- 
satellite  services  except  for  distress  and 
safety  communications. 

(b)  Summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  analysis: 
There  were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

(c)  Significant  alternatives  considered: 
The  Notice  of  Proposed  Rulemaking 
(November  9.  1993)  in  this  proceeding 
presented  standards  for  the  approval/ 
cancellation  of  accounting  authority 
certifications  and  set  forth  guidelines  for 
settlement  operations,  reporting 
requirements  and  enforcement.  The 
commenters  supported  the 
Commission's  intent  to  provide  an 
effective  regulatory  framework  which 
permits  markets  for  communications 
services  to  function  effectively  while 
eliminating  unnecessary  regulations. 
There  were  several  requests  for  more 
stringent  guidelines.  Upon  review,  we 
determined  the  public  interest  would  be 
better  served  by  allowing  accounting 
authorities  to  perform  settlements  in  an 
environment  that  allows  them  to  operate 
as  closely  as  possible  to  the  manner  in 
which  interim  accounting  authorities 
have  performed  in  previous  years. 
Because  the  system  has  worked 
relatively  trouble-free  with  no 
established  FCC  rules  in  the  past,  we 
intend  to  minimize  any  regulations/ 
additional  burden  on  accounting 
authorities  in  this  Order. 

v.  Ordering  Clauses 

57.  Accordingly,  it  is  ordered  that  the 
rules  specified  below  are  adopted. 

58.  It  is  further  ordered  that  the  rules 
herein  will  be  effective  immediately 
upon  approval  of  the  information 
collection  requirements  by  the  Office  of 
Management  and  Budget.  The 
Commission  will  publish  a  public 
notice  to  notify  the  public  of  the 
effective  date. 

List  of  Subjects  in  47  CFR  Part  3 

Accounting,  Administrative  practice 
and  procedure,  maritime  carriers, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  3  as  follows: 


PART  3— AUTHORIZATION  AND 
ADMINISTRATION  OF  ACCOUNTING 
AUTHORITIES  IN  MARITIME  AND 
MARITIME  MOWLE-SATELUTE  RADIO 
SERVICES 

General 

3.1  Scope,  basis,  purpose. 

3.2  Terms  and  definiUons. 

Eligibility 

3.10  Basic  qualifications. 

3.11  lx)cation  of  settlement  operaUon. 

Application  Procedures 

3.20  ApplicaUon  form. 

3.21  Order  of  consideration. 

3.22  Number  of  accounting  authority 
identification  codes  per  applicant 

3.23  Legal  applicant. 

3.24  Evidence  of  financial  responsibility. 

3.25  Number  of  copies. 

3.26  Where  application  is  to  be  mailed. 

3.27  Amended  application. 

3.28  Denial  of  privilege. 

3.29  Notifications. 

Settlement  Operations 

3.40  Operational  requirements. 

3.41  Amount  of  time  allowed  before  initial 
settlements. 

3.42  Location  of  processing  facility. 

3.43  Applicable  rules  and  regulations. 

3.44  Time  to  achieve  settlements. 

3.45  Amount  of  charges. 
3 .  46    Use  of  gold  francs. 

3.47  Use  of  SDKs. 

3.48  Cooperation  with  the  Commission. 

3.49  Agreement  to  be  audited. 

3.50  Retention  of  settlement  records. 

3.51  Cessation  of  operations. 

3.52  Complaint/inquiry  resolution 
procedures. 

3.53  FCC  notification  of  refusal  to  provide 
telecommunications  service  to  U.S. 
registered  vessel(s). 

3.54  Notification  of  change  in  address. 

Reporting  Requirements 

3.60  Reports. 

3.61  Reporting  address. 

3.62  Request  for  confidentiality. 

Enfbrconent 

3.70  Investigations. 

3.71  Warnings. 

3.72  Grounds  for  further  enforcement 
action. 

3.73  Waiting  period  after  cancellation. 

3.74  Ship  stations  affected  by  suspension, 
cancellation  or  relinquishment. 

3.75  Licensee's  failure  to  make  timely 
[>ayment. 

3.76  Licensee's  liability  for  payment 
Authority:  47  U.S.C.  154(i),  154(j)  and 

303{r). 

General 

§  3.1    Scope,  basis,  purpose. 

By  these  rules  the  Federal 
Communications  Commission  (FCC)  is 
delineating  its  responsibilities  in 
certifying  and  monitoring  accounting 
authorities  in  the  maritime  mobile  and 


maritime  mobile-satellite  radio  services. 
These  entities  settle  accounts  for  pubUc 
correspondence  due  to  foreign 
administrations  for  messages 
transmitted  at  sea  by  or  Iwtween 
maritime  mobile  stations  located  on 
Ixiard  ships  subject  to  U.S.  registry  and 
utilizing  foreign  coast  and  coast  earth 
station  facilities.  These  rules  are 
intended  to  ensure  that  ^ttlements  of 
accounts  for  U.S.  licensed  ship  radio 
stations  are  conducted  in  accordance 
with  the  International 
Telecommunication  Regulations  (ITR). 
taking  into  accoiuit  the  applicable  ITU- 
T  Recommendations. 

$3.2    Tenns and dsflnMons. 

(a)  Accounting  Authority.  The 
Administration  of  the  country  that  has 
issued  the  license  for  a  mobile  station  or 
the  recognized  operating  agency  or  other 
entity/entities  designated  by  the 
Administration  in  accordance  with  ITR. 
Appendix  2  and  ITU-T 
Recommendation  D.90  to  whom 
maritime  accounts  in  respect  of  mobile 
stations  licensed  by  that  country  may  be 
sent. 

(b)  Accounting  Authority  Certification 
Officer.  The  official  designated  by  the 
Managing  Director.  Federal 
Communications  Commission,  who  is 
responsible,  based  on  the  coordination 
and  review  of  information  related  to 
applicants,  for  granting  certification  as 
an  accounting  authority  in  the  maritime 
mobile  and  maritime  mobile-satellite 
radio  services.  The  Accounting 
Authority  Certification  Officer  may 
initiate  action  to  suspend  or  cancel  an 
accounting  authority  certification  if  it  is 
determined  to  be  in  the  public's  best 
interest. 

(c)  Accounting  Authority 
Identification  Codes  (AAICs).  The 
discrete  identification  code  of  an 
accounting  authority  responsible  for  the 
settlement  of  maritime  accounts  (Annex 
A  to  ITU-T  Recommendation  D.90). 

(d)  Administration.  Any  governmental 
department  or  service  responsible  for 
discharging  the  obligations  undertaken 
in  the  Convention  of  the  International 
Telecommunication  Union  and  the 
Radio  Regulations.  For  purposes  of 
these  rules.  "Administration"  refers  to  a 
foreign  government  or  the  U.S. 
Government,  and  more  specifically,  to 
the  Federal  Communications 
Commission. 

(e)  Authorization.  Approval  by  the 
Federal  Communications  Commission 
to  operate  as  an  accounting  authority. 
Synonymous  with  "certification". 

(f)  CCm.  The  internationally 
recognized  French  acronym  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee,  one  of  the 
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former  sub-entities  of  the  International 
Telecommunication  Union  (ITU).  The 
CCnr  (ITU-T)  >  is  responsible  for 
developing  international 
telecommunications  ret:ommendations 
relating  to  standardization  of 
international  telecommunications 
services  and  facilities,  including  matters 
related  to  international  charging  and 
accounting  principles  and  the 
settlement  of  international 
telecommunications  accounts. 

Such  recommendations  are, 
effectively,  the  detailed  implementation 
provisions  for  topics  addressed  in  the 
International  Tele<:ommunication 
Regulations  (ITR). 

(g)  Certification.  Approval  by  the  FCC 
to  operate  as  an  accounting  authority. 
Synonymous  with  "authorization". 

(h)  Coast  Earth  Station.  An  earth 
station  in  the  fixed-satellite  service  or, 
in  some  cases,  in  the  maritime  mobile- 
satellite  service.  lo<:ated  at  a  specified 
fixed  point  on  land  to  provide  a  feeder 
link  for  the  maritime  mobile-satellite 
service. 

(i)  Coast  Station.  A  land  station  in  the 
maritime  mobile  service. 

(j)  Commission.  The  Federal 
Communications  Commission.  The  FCC. 

(k)  Gold  Franc.  A  monetary  unit 
repre.senting  the  value  of  a  particular 
nation's  currency  to  a  gold  par  value. 
One  of  the  monetary  units  used  to  effect 
accounting  settlements  in  the  maritime 
mobile  and  the  maritime  mobile- 
satellite  services. 

(I)  International  Telecommunication 
Union  (ITUj.  One  of  the  United  Nations 
family  organizations  headquartered  in 
Geneva,  Switzerland  along  with  several 
other  United  Nations  (UN)  family 
organizations.  The  ITU  is  the  UN  agency 
responsible  for  all  matters  related  to 
international  teleiominiinications.  The 
ITU  has  over  180  Member  (Countries, 
including  the  United  .States,  and 
provides  an  international  forum  for 
dealing  with  all  aspects  of  international 
fBlacommuni<:ations.  including  radio, 
telecom  services  and  telecom  facilities. 

(m)  Linking  Coefficient.  The  ITU 
mandated  conversion  factor  used  to 
convert  gold  francs  to  Special  Drawing 
Rights  (SDRs).  Among  other  things,  it  is 
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changes  wen)  placet!  into  pmviMonal  effect  on 
Mdich  I.  1>W  I  with  Ihc  tcimial  luUrv  mlo  force  of 
these  I  hanges  being  lulv  1    I'l'H  We  will  refer  to 
the  new  nomem  latures  within  these  rules, 
wherever  praclicdble. 


used  to  perform  accounting  settlements 
in  the  maritime  mobile  and  the 
maritime  mobile-satellite  services. 

(n)  Maritime  Mobile  Service.  A  mobile 
service  between  coast  stations  and  ship 
stations,  or  between  ship  stations,  or 
between  associated  on-board 
communication  .stations.  Survival  craft 
stations  and  emergency  position- 
indicating  radiobeacon  stations  may 
also  participate  in  this  service. 

(o)  Maritime  Mobile-Satellite  Service. 
A  mobile-satellite  service  in  which 
mobile  earth  .stations  are  located  on 
board  ships.  Survival  crafl  stations  and 
emergency  position-indicating 
radiobeacon  stations  may  also 
participate  in  this  radio  service. 

(p)  Public  Correspondence.  Any 
telecommunication  which  the  offices 
and  stations  must,  by  reason  of  their 
being  at  the  disposal  of  the  public, 
accept  for  transmission.  This  usually 
applies  to  maritime  mobile  and 
maritime  mobile-satellite  stations. 

(q)  Recognized  Operating  Agencies 
IROAs).^  Individuals,  companies  or 
corporations,  other  than  governments  or 
agencies,  recognized  by  administrations, 
which  operate  telecommunications 
installations  or  provide 
telecommunications  services  intended 
for  international  use  or  which  are 
capable  of  causing  interference  to 
international  telecommunications. 
ROAs  which  settle  debtor  accounts  for 
public  correspondence  in  the  maritime 
mobile  and  maritime  mobile-satellite 
radio  services  must  be  certified  as 
accounting  authorities. 

(r)  Ship  Station.  A  mobile  station  in 
the  maritime  mobile  service  located  on 
board  a  vessel  which  is  not  permanently 
moored,  other  than  a  survival  craft 
station. 

(s)  Special  Drawing  Right  (SDR).  A 
monetary  unit  of  the  International 
Monetary  Fund  (IMF)  currently  based 
on  a  market  basket  of  exchange  rates  for 
the  United  States,  West  Germany,  Great 
Britain.  France  and  Japan  but  is  subject 
to  IMF's  definition.  One  of  the  monetary 
units  used  to  effect  accounting 
settlements  in  the  maritime  mobile  and 
maritime  mobile-satellite  services. 

(t)  United  States.  The  continental 
U.S.,  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  any  territory  or 
possession  of  the  United  States. 

Eligibility 

§3.10    Basic  qualifications. 

(a)  Applicants  must  meet  the 
requirements  and  conditions  contained 
in  these  ndes  in  order  to  be  certified  as 
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an  accounting  authority.  No  individual 
or  other  entity,  including  accounting 
authorities  approved  by  other 
administrations,  may  act  as  a  United 
States  accounting  authority  and  settle 
accounts  of  U.S.  licensed  vessels  in  the 
maritime  mobile  or  maritime  mobile- 
satellite  services  without  a  certification 
from  the  Federal  Communications 
Commission.  Accounting  authorities 
with  interim  certification  as  of  the 
effective  date  of  this  rule  must  submit 
to  the  application  process  discussed  in 
Section  3.20.  They  will  be 
"grandfathered",  i.e,  granted  permanent 
certification  provided  they  demonstrate 
their  eligibility  and  present  a  proper 
application. 

(b)  U.S.  citizenship  is  not  required  of 
individuals  in  order  to  receive 
certification  from  the  Commission  to  be 
an  accounting  authority.  Likewise,  joint 
ventures  need  not  be  organized  under 
the  laws  of  the  United  States  in  order  to 
be  eligible  to  perform  settlements  for 
U.S.  licensed  vessels.  See,  however. 
Section  3.11. 

(c)  Prior  experience  in  maritime 
accounting,  general  commercial 
accounting,  international  shipping  or 
any  other  related  endeavor  will  be  taken 
into  consideration  by  the  Commission 
in  certifying  accounting  authorities.  The 
lack  of  such  expertise,  however,  will  not 
automatically  disqualify  an  individual, 
partnership,  corporation  or  other  entity 
from  becoming  an  accounting  authority. 

(d)  Applicants  must  provicfe  formal 
financial  statements  or  documentation 
proving  all  assets,  liabilities,  income 
and  expenses. 

(e)  Applicants  must  be  willing  to  offer 
their  services  to  the  public  at  a 
reasonable  charge.  This  requirement 
will  be  waived  for  applicants  who  settle 
their  own  accounts  only  anA  are  eligible 
to  be  "grandfathered"  during  the  initial 
application  period.  However,  should  the 
need  for  additional  accounting 
authorities  be  proven,  these  accounting 
authorities  will  be  required  to  offer  their 
services  to  the  public  or  relinquish  their 
certification. 

§  3. 1 1    Location  of  settlement  operation. 

(a)  Within  the  United  States.  A 
certified  accounting  authority 
maintaining  all  settlement  operations,  as 
well  as  associated  documentation, 
within  the  United  States  will  be 
assigned  an  AAIC  with  a  "US"  prefix. 

(b)  Outside  the  United  States.  A 
certified  accounting  authority 
maintaining  settlement  operations 
outside  the  United  States  will  be 
assigned  the  same  AAIC  as  that 
originally  assigned  to  such  entity  by  the 
administration  of  the  country  of  origin. 
However,  in  no  case  will  an  entity  be 
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certified  as  an  accounting  authority  for 
settlement  of  U.S.  licensed  vessel 
accounts  unless  the  entity  is  requesting 
to  conduct  a  settlement  operation  in  the 
United  States  or  has  already  been  issued 
an  AAIC  by  another  administration. 

Application  Procedures 

§3.20    Application  fonn. 

Written  application  must  be  made  to 
the  Federal  Communications 
Commission  on  FCC  Form  44, 
"Application  For  Certification  As  An 
Accounting  Authority"  in  order  to  be 
considered  for  certification  as  an 
accounting  authority.  No  other 
application  form  may  be  used.  No 
consideration  will  be  given  to 
applicants  not  submitting  applications 
in  accordance  with  these  rules  or  in 
accordance  with  any  other  instructions 
the  Commission  may  issue.  FCC  Form 
44  may  be  obtained  from  the 
Commission  by  writing  to  the  address 
shown  in  Section  3.61. 

§  3.21    Order  of  consideration. 

(a)  Accounting  Authority  applications 
will  be  processed  on  a  first-come,  first- 
served  basis.  When  applications  are ' 
received  on  the  same  day,  the 
application  with  the  earliest  mailing 
date,  as  evidenced  by  the  postmark,  will 
be  processed  first.  Interim  accounting 
authorities  seeking  permanent 
certifications  through  the 
"grandfathering"  process  will  not 
compete  with  other  applicants  during 
the  first  60  days  following  the  effective 
date  of  these  rules  which  is  allowed  for 
submission  of  their  applications.  After 
the  "grandfathering"  process  is 
completed,  all  other  applicants  will  be 
processed  as  in  paragraph  (a)  of  this 
section. 

(b)  At  any  given  time,  there  will  be  no 
more  than  25  certified  accounting 
authorities  with  a  minimum  of  15  "US" 
AAICs  reserved  for  use  by  accounting 
authorities  conducting  settlement 
operations  within  the  United  States.  The 
Commission  wdll  retain  all  valid 
applications  received  after  the 
maximum  number  of  accounting 
authorities  have  been  approved  and  will 
inform  such  applicants  that  should  an 
AAIC  become  available  for  reassignment 
in  the  future,  the  Commission  will 
conditionally  certify  as  an  accounting 
authority  the  oldest  of  the  qualified 
pending  applicants,  as  determined  by 
the  order  of  receipt.  Final  certification 
would  be  conditional  upon  filing  of  an  ^ 
amended  application  (if  necessary).  The 
Commission  will  inform  the  applicant 
of  his/her  conditional  selection  in 
writing  to  confirm  the  applicant's 
continued  interest  in  becoming  an 
accounting  authority. 


§3.22    Number  of  accounting  auttiortty 
identification  codes  per  applicant 

(a)  No  entity  will  be  entitled  to  or 
assigned  more  than  one  AAIC. 

(b)  AAICs  may  not  be  reassigned, 
sold,  bartered  or  transferred  and  do  not 
convey  upon  sale  or  absorption  of  a 
company  or  firm  without  the  express 
written  approval  of  the  Commission. 
Only  the  FCC  may  certify  accounting 
authorities  and  assign  U.S.  AAICs  for 
entities  settling  accounts  of  U.S. 
licensed  vessels  in  the  maritime  mobile 
and  maritime  mobile-satellite  services. 

(c)  Accounting  authorities  who  are 
"grandfathered"  during  the  initial 
application  period  may  retain  their 
interim  AAIC. 

§  3.23    Legal  applicant 

The  application  shall  be  signed  by  the 
individual,  partner  or  primary  officer  of 
a  corporation  who  is  legally  able  to 
obligate  the  entity  for  which  he  or  she 
is  a  representative. 

§  3.24    Evidence  of  financial  responsiliility. 

All  applicants  must  provide  evidence 
of  sound  financial  status.  To  the  extent 
that  the  applicant  is  a  business,  formal 
financial  statements  will  be  required. 
Other  applicants  may  submit 
documentation  proving  all  assets, 
liabilities,  income  and  expenses  which 
supports  their  ability  to  meet  their 
personal  obligations.  Applicants  must 
provide  any  additional  information 
deemed  necessary  by  the  Commission. 

§  3.25    Numtwr  of  copies. 

One  original  and  one  copy  of  FCC 
Form  44,  "Application  For  Certification 
As  An  Accounting  Authority"  will  be 
required.  Only  applications  mailed  to 
the  Commission  on  official.  Commission 
approved  application  forms  will  be 
considered.  Applications  should  be 
mailed  at  least  90  days  prior  to  planned 
commencement  of  settlement  activities 
to  allow  time  for  the  Commission  to 
review  the  application  and  to  allow  for 
the  informal  public  comment  period. 

§3.26    Where  application  is  to  t>e  mailed. 

All  applications  shall  be  mailed  to  the 
Accounting  Authority  Certification 
Officer  in  Washington,  D.C.  The 
designated  address  will  be  provided  on 
the  FCC  Form  44,  "Application  for 
Certification  As  An  Accounting 
Authority". 

§3.27    Amended  applicatioa 

Changes  in  circumstances  that  cause 
information  previously  supplied  to  the 
FCC  to  be"  incorrect  or  incomplete  and 
that  could  affect  the  approval  process, 
require  the  submission  of  an  amended 
application.  The  amended  application 
should  be  mailed  to  the  Commission 


immediately  following  such  change.  See 
also  Sections  3.24  and  3.51. 

§3.28    Denial  of  privilegs. 

(a)  The  Commission,  in  its  sole 
discretion,  may  refuse  to  grant  an 
application  to  become  an  accounting 
authority  for  any  of  the  following 
reasons: 

(1)  Failure  to  provide  evidence  of 
acceptable  financial  responsibility, 

(2)  If  the  applicant,  in  the  opinion  of 
the  FCC  reviewing  official,  does  not 
possess  the  qualifications  necessary  to 
the  proper  functioning  of  an  accounting 
authority; 

(3)  Application  is  not  personally 
signed  by  the  proper  official(s); 

(4)  Applicant  does  not  provide 
evidence  that  accounting  operations 
will  take  place  in  the  United  States  or 
its  territories  and  the  applicant  does  not 
already  possess  an  AAIC  issued  by 
another  administration; 

(5)  Application  is  incomplete,  the 
applicant  fails  to  provide  additional 
information  requested  by  the 
Commission  or  the  applicant  indicates 
that  it  cannot  meet  a  particular 
provision;  or 

(6)  When  the  Commission  determines 
that  the  grant  of  an  authorization  is 
contrary  to  the  pubUc  interest. 

(b)  These  rules  provide  sufficient 
latitude  to  address  defects  in 
applications.  Entities  seeking  review 
should  follow  procedures  set  forth  in 
Sections  1.106  or  1  115  of  this  chapter 

§3.29    Notifications. 

(a)  The  Commission  will  publish  the 
name  of  an  applicant  in  a  Public  Notice 
before  granting  certification  and  will 
invite  informal  public  comment  on  the 
qualifications  of  the  applicant  from  any 
interested  parties.  Comments  received 
will  be  taken  into  consideration  by  the 
Commission  in  making  its 
determination  as  to  whether  to  approve 
an  applicant  as  an  accounting  authority. 
Thirty  days  will  be  allowed  for 
submission  of  comments. 

(b)  The  Commission  will  notify  each 
applicant  in  writing  as  to  whether  the 
applicant  has  been  approved  as  an 
accounting  authority.  If  the  application 
is  not  approved,  the  Commission  will 
provide  a  brief  statement  of  the  grounds 
for  denial. 

(c)  The  names  and  addresses  of  all 
newly  certified  accounting  authorities 
will  be  published  in  a  Public  Notice 
issued  by  the  Commission. 
Additioiially,  the  Commission  will 
notify  the  ITU  within  30  days  of  any 
changes  to  its  approved  list  of 
accounting  authorities. 
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Settlement  Operations 

§  3.40    Operational  requirements. 

All  accounting  authorities  must 
conduct  their  operations  in 
conlormancH  with  the  provisions 
contained  in  this  section  and  with 
relevant  rules  and  guidance  is.sued  from 
time  to  time  by  the  f!omniission. 

§  3.41     Amount  of  time  allowed  tMfore 
initial  settlements. 

An  accounting  authority  must  begin 
settling  accounts  no  later  than  six 
months  from  the  date  of  certification. 
Failure  to  commence  settlement 
operations  is  cause  for  suspension  or 
cancellation  of  an  accounting  authority 
certification. 

§  3.42    Location  of  processing  facility. 

Settlement  of  maritime  mobile  and 
maritime  mobile-satellite  service 
accounts  must  be  performed  within  the 
United  States  by  all  accounting 
authorities  possessing  the  "US"  prefix. 
Other  accounting  authorities  approved 
by  the  Commission  may  settle  accounts 
either  in  the  U.S.  or  elsewhere.  See  also 
Sections  3.11  and  3.21(b). 

§  3.43    Applicable  rules  and  regulations. 

Accounting  authority  operations  must 
be  conducted  in  accordance  with 
applicable  FC(]  rules  and  regulations, 
the  International  Telecommunication 
Regulations  (ITR),  and  other 
international  rules,  regulations, 
agreements,  and.  where  appropriate, 
ITU— T  Recommendations.  In  particular, 
the  following  mu.st  be  adhered  to  or 
taken  into  account  in  the  case  of  IT!  J- 
T. 

(a)  The  late.st  basic  treaty 
instrument(s)  of  the  International 
Telecommunication  Union  (ITU); 

(b)  Binding  agreements  contained  in 
the  Final  Acts  of  World  Administrative 
Radio  Conferences  and/or  World 
International  Telet;onimunication 
Conferences; 

(c)  ITU  Radio  Regulations; 

(d)  ITU  International 
Telecommunication  Regulations  (ITR); 

(e)  ITU-T  Recommendations 
(particularly  0.90  and  D.195);  and 

(f)  FCC  Rules  and  Regulations  (47  CFR 
Fart  3). 

§  3.44    Time  to  actiieve  settlements. 

All  maritime  telecommunications 
accounts  should  be  timely  paid  in 
accordance  with  applicable  ITU 
Regulations,  Article  66  and 
International  Telecommunication 
Regulations  (Melbourne,  1988). 
Accounting  authorities  are  deemed,  to  be 
responsible  for  remitting,  in  a  timely 
manner,  all  valid  amounts  due  to 
foreign  administrations  or  their  agents. 


$  3.45    Amount  of  charges. 

Accounting  Authorities  may  charge 
any  reasonable  fee  for  their  settlement 
.services.  Settlements  themselves, 
however,  must  adhere  to  the  standards 
set  forth  in  these  rules  and  must  be  in 
accordance  with  the  International 
Telecommunication  Regulations  (ITR) 
taking  into  account  the  applicable  ITU- 
T  Re«;ommendations  and  other  guidance 
issued  by  the  Commission. 

§  3.46    Use  of  gold  francs. 

An  accounting  authority  must  accept 
accounts  presented  to  it  from  foreign 
administrations  in  gold  francs.  These 
gold  francs  must  be  converted  on  the 
date  of  receipt  of  the  bill  to  the 
applicable  Special  Drawing  Right  (SDR) 
rate  (as  published  by  the  International 
Monetary  Fund)  on  that  date  utilizing 
the  linking  coefficient  of  3.061  gold 
francs  =  1  SDR.  An  equivalent  amount 
in  U.S.  dollars  must  be  paid  to  the 
foreign  administration.  Upon  written 
concurrence  by  the  FCC,  an  accounting 
authority  may  make  separate 
agreements,  in  writing,  with  foreign 
administrations  or  their  agents  for 
alternative  settlement  methods,  in 
accordance  with  ITU-T 
Recommendation  D.195. 

§  3.47    Use  of  SORs. 

An  accounting  authority  musi  accept 
accounts  presented  to  it  from  foreign 
administrations  in  Special  Drawing 
Rights  (SDRs).  These  SDRs  must  be 
converted  to  dollars  on  the  date  of 
receipt  by  the  accounting  authority  and 
an  equivalent  amount  in  US  dollars 
must  be  paid  to  the  foreign 
administration.  The  conversion  rate  will 
be  the  applicable  rate  published  by  the 
International  Monetary  Fund  (IMF)  for 
the  date  of  receipt  of  the  account  from 
the  foreign  administration.  Upon 
written  concurrence  by  the  FCC,  any 
accounting  authority  may  make  separate 
agreements,  in  writing,  with  foreign 
administrations  or  their  agents  for 
alternative  settlement  methods, 
provided  account  is  taken  of  ITU-T 
Recommendation  D.195. 

§  3.48    Cooperation  with  the  Commission. 

Accounting  authorities  must 
cooperate  fully  with  the  FCC  in  all 
respe<:ts  concerning  international 
maritime  settlements  issues,  including 
the  resolution  of  questions  of  fact  or 
other  issues  arising  as  a  result  of 
settlement  operations. 

§  3.49    Agreement  to  IM  audited. 

Accounting  authorities  accept  their 
certifications  on  condition  that  they  are 
subject  to  audit  of  their  settlement 
activities  by  the  Commission  or  its 


representative.  Additionally,  the 
Commission  reserves  the  right  to  verify 
any  statement(s)  made  or  any  materials 
submitted  to  the  Commission  under 
these  rules.  Verification  may  involve 
discussions  with  ship  owners  or  others 
as  well  as  the  requirement  to  submit 
additional  information  to  the 
Commission.  Failure  to  respond 
satisfactorily  to  any  audit  findings  is 
grounds  for  forfeiture  or  suspension  or 
cancellation  of  authority  to  act  as  an 
accounting  authority  for  U.S.  vessels. 

§  3.50    Retention  of  settlement  records. 

Accounting  authorities  must 
maintain,  for  the  purpose  of  compliance 
with  these  rules,  all  settlement  records 
for  a  period  of  at  least  seven  years 
following  settlement  of  an  account  with 
a  foreign  administration  or  agent. 

9  3.51    Cessation  of  operations. 

The  FCC  must  be  notified 
immediately  should  an  accounting 
authority  plan  to  relinquish  its 
certification  or  cease  to  perform 
settlements  as  authorized.  Additionally, 
the  Conunission  must  be  advised  in 
advance  of  any  proposed  transfer  of 
control  of  an  accounting  authority's  firm 
or  organization,  by  any  means,  to 
another  entity. 

(a)  When  an  accounting  authority  is 
transferred,  merged  or  sold,  the  new 
entity  must  apply  for  certification  in  its 
own  right  if  it  is  interested  in  becoming 
an  accounting  authority.  Provided  the 
new  applicant  is  eligible  and  completes 
the  application  process  satisfactorily, 
the  AAIC  will  be  transferred  to  the  new 
applicant.  In  the  case  of  a  merger  of  two 
accounting  authorities,  the  merged 
entity  must  decide  which  AAIC  to 
retain. 

(b)  Section  3.21(a)  will  be  waived  for 
these  applicants. 

(c)  The  applicant  must  comply  with 
application  process  including  public 
comment. 

(d)  The  applicant  must  certify 
acceptance  of  all  accounts  and  must 
furnish  a  list  of  the  accounts  to  the 
Commission  at  the  time  of  application. 

§  3.52    Complaint/inquiry  resolution 
procedures. 

(a)  Accounting  authorities  must 
maintain  procedures  for  resolving 
complaints  and/or  inquiries  from  its 
contractual  customers  (vessels  for  which 
it  performs  settlements),  the  FCC.  the 
ITU.  and  foreign  administrations  or 
their  agents.  These  procedures  must  be 
available  to  the  Commission  upon 
request. 

(b)  If  a  foreign  administration  requests 
assistance  in  collection  of  accounts  from 
ships  licensed  by  the  FCC,  the 


appropriate  accounting  authority  will 
provide  all  information  requested  by  the 
Commission  in  a  timely  manner  to. 
enable  the  Commission  to  determine  the 
cause  of  the  complaint  and  to  resolve 
the  issue.  If  accounts  are  in  dispute,  the 
Commission  will  determine  the  amount 
due  the  foreign  administration, 
accounting  authority  or  ROA,  and  may 
direct  the  accounting  authority  to  pay 
the  accounts  to  the  foreign 
administration.  If  the  accounting 
authority  does  not  pay  the  disputed 
accounts  within  a  reasonable  timeframe, 
the  Commission  may  take  action  to  levy 
a  forfeiture,  cancel  the  AAIC  privilege 
and/or  to  revoke  any  operating  authority 
or  licenses  held  by  that  accounting 
authority.  (See  also  Section  3.72). 

§  3.53    FCC  notification  of  refusal  to 
provide  telecommunications  service  to  U.S. 
registered  vessel(s). 

An  accounting  authority  must  inform 
the  FCC  immediately  should  it  receive 
notice  from  any  source  that  a  foreign 
administration  or  facility  is  refusing  or 
plans  to  refuse  legitimate  public 
correspondence  to  or  from  any  U.S, 
registered  vessel. 

S3.54    Notification  of  change  In  address. 

The  Commission  must  be  notified  in 
writing  within  15  days  of  any  change  in 
address  of  an  accounting  authority. 
Such  written  notification  should  be  sent 
to  the  address  shown  in  Section  3.61. 

Reporting  Requirements 

§  3.60    Reports. 

(a)  Initial  Inventory  of  Vessels.  Within 
60  days  after  receiving  final  approval 
from  the  FCC  to  be  an  accounting 
authority,  each  certified  accounting 
authority  must  provide  to  the  FCC  an 
initial  list  of  vessels  for  which  it  is 
performing  settlements.  This  list  should 
contain  only  U.S.  registered  vessels. 
Such  list  shall  be  typewritten  or 
computer  generated,  be  annotated  to 
indicate  it  is  the  initial  inventory  and  be 
in  the  general  format  of  the  following 
and  provide  the  information  shown: 


Vessel  Name 


Call  Sign 


(b)  Semi-Annual  Additions/ 
Modifications/Deletions  to  Vessel 
Inventory.  Beginning  with  the  period 
ending  on  the  last  day  of  March  or 
September  following  submission  of  an 
accounting  authority's  Initial  Inventory 
of  Vessels  (See  paragraph  (a)  of  this 
section.)  and  each  semi-annual  period 
thereafter,  each  accounting  authority  is 
required  to  submit  to  the  FCC  a  report 
on  additions,  modifications  or  deletions 
to  its  list  of  vessels  for  which  it  is 


performing  or  intending  to  perform 
settlements,  whether  or  not  settlements 
actually  have  taken  place.  The  list 
should  contain  only  U.S.  registered 
vessels.  The  report  shall  be  typewritten 
or  computer  generated  and  he  in  the 
following  general  format: 

ADDITIONS  TO  CURRENT  VESSEL 
INVENTORY 


Vessel  Name         Call  Sign 


Effective 
Date 


MODIFICATIONS  TO  CURRENT 
VESSEL  INVENTORY 


Pre- 


Pre- 


New         New        Effec- 


yious         vwus        y^gg^j         Call 


Vessel        Call 
Name        Sign 


live 


Name        Sign         Date 


DELETIONS  TO  CURRENT  VESSEL 
INVENTORY 


Vessel  Name         Call  Sign 


Effective 
Date 


The  preceding  report  must  be  received 
by  the  Commission  no  later  than  15 
days  following  the  end  of  the  period 
(March  or  September)  for  which  the 
report  pertains.  Modifications  refer  to 
changes  to  call  sign  or  ship  name  of 
vessels  for  which  the  accounting 
authority  settles  accounts  and  for  which 
basic  information  has  previously  been 
provided  to  the  Commission.  Reports 
are  to  be  submitted  even  if  there  have 
been  no  additions,  modifications  or 
deletions  to  vessel  inventories  since  the 
previous  report.  If  there  are  no  changes 
to  an  inventory,  this  should  be  indicated 
on  the  report. 

(c)  End  of  Year  Inventory.  By 
February  1st  of  each  year,  each 
accounting  authority  must  submit  an 
end-of-year  inventory  report  listing 
vessels  for  which  the  accounting 
authority  performed  settlements  as  of 
the  previous  December  31st.  The  list 
should  contain  only  U.S.  registered 
vessels.  The  report  must  be  typewritten 
or  computer  generated  and  prepared  in 
the  same  general  format  as  that  shown 
in  paragraph  (a)  of  this  section  except  it 
should  be  annotated  to  indicate  it  is  the 
End  of  Year  inventory. 

(d)  Annual  Statistical  Report  of 
Settlement  Operations.  By  February  1st 
of  each  year,  each  accounting  authority 
settling  accounts  for  U.S.  registered 
vessels  must  submit  to  the  FCC  an 
Annual  Statistical  Report,  FCC  Form  45. 
which  details  the  number  and  dollar 


amount  of  settlements,  by  foreign 
administration,  during  the  preceding 
twelve  months.  Information  contained 
in  this  report  provides  statistical  data 
that  will  enable  the  Commission  to 
monitor  operations  to  ensure  adherence 
to  these  rules  and  to  appropriate 
international  settlement  procedures. 
FCC  Form  45  can  be  obtained  by  writing 
to  the  address  in  3.61  of  these  rules. 

§  3.61    Reporting  address. 

All  reports  must  be  received  at  the 
following  address  no  later  than  the 
required  reporting  date: 

Accounting  Authority  Certification  Officer. 
Financi  1  Operations  Division,  Stop 
1110A,  Federal  Communications 
Commission,  1919  M  SU^et  NW.. 
Washington,  DC.  20554 

§3.62    Request  for  confidentiality. 

Applicants  should  comply  with 
Section  0.459  of  this  chapter  when 
requesting  confidentiality  and  cannot 
assume  that  it  will  be  offered 
automatically. 

Enforcement 

§3.70    Investigations. 

The  Commission  may  investigate  any 
complaints  made  against  accounting 
authorities  to  ensure  compliance  with 
the  Commission's  rules  and  with 
applicable  ITU  Regulations  and  other 
international  maritime  accounting 
procedures. 

§  3.71    Warnings. 

The  Commission  may  issue  written 
warnings  or  forfeitures  to  accounting 
authorities  which  are  found  not  to  be 
operating  in  accordance  with 
established  rules  and  regulations. 
Warnings  will  generally  be  issued  for 
violations  which  do  not  seriously  or 
immediately  affect  settlement  functions 
or  international  relations.  Continued  or 
unresolved  violations  may  lead  to 
further  enforcement  action  by  the 
Commission,  including  any  or  all  legally 
available  sanctions,  including  but  not 
limited  to,  forfeitures  (Communications 
Act  of  1934,  Sec.  503).  suspension  or 
cancellation  of  the  accounting  authority 
certification. 

§  3.72    Grounds  for  furtfier  enforcement 
action. 

(a)  The  Commission  may  take  further 
enforcement  action,  including  forfeiture, 
suspension  or  cancellation  of  an 
accounting  authority  certification,  if  it  is 
determined  that  the  public  interest  so 
requires.  Reasons  for  which  such  action 
may  be  taken  include,  inter  alia: 

(1)  Failure  to  initiate  settlements 
within  six  months  of  certification  or 
failure  to  perform  settlements  during 
any  subsequent  six  month  period; 
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(2)  Illegal  activity  or  fraud; 

(3)  Non-payment  or  late  payment  to  a 
foreign  administration  or  agent: 

(4)  Failure  to  follow  ITR  requirements 
and  procedures; 

(5)  Failure  to  take  into  account  ITU- 
T  Recommendations; 

(6)  Failure  to  follow  FCC  rules  and 
regulations; 

(7)  Bankruptcy:  or 

(8)  Providing  false  or  incomplete 
information  to  the  Commission  or 
failure  to  comply  with  or  respond  to 
requests  for  information. 

(h)  Prior  to  taking  any  of  the 
enforcement  actions  in  paragraph  (a)  of 
this  section,  the  Commission  will  give 
notice  of  its  intent  to  take  the  specified 
action  and  the  grounds  therefor,  and 
afford  a  30-day  period  for  a  response  in 
writing:  provided  that,  where  the  public 
interest  so  requires,  the  Commission 
may  temporarily  suspend  a  certification 
pending  completion  of  these 
procedures.  Respon.ses  must  be 
forwarded  to  the  Accounting  Authority 
Certification  Officer.  See  Section  3.61. 

§  3.73    Waiting  period  after  cancellation. 

An  accounting  authority  whose 
certification  has  been  cancelled  nui.sl 
wait  a  minimum  of  three  years  before 
reapplying  to  be  an  accounting 
authority. 

§  3.74    Ship  stations  aflected  by 
suspension,  cancellation  or  reilnquishmenL 

(a)  Whenever  the  accounting  authority 
privilege  has  been  suspended,  cancelled 
or  relinquished,  the  accounting 
authority  is  responsible  for  immediately 
notifying  all  US  ship  licensees  for 
which  it  was  perfoniiing  settlements  of 
the  <;in:umstances  and  informing  them 
of  the  requirement  contained  in 
paragraph  (b)  of  this  se<:tion. 

(b)  Those  ship  stations  utilizing  an 
accounting  authority's  AAIC  for  which 
the  subject  accounting  authority 
certification  has  been  suspended, 
cancelled  or  relinquished,  should  make 
t:ontrartual  arrangements  with  another 
properly  authorized  ac<:ounting 
authority  to  settle  its  accounts. 

(t;)  The  Commission  will  notify  the 
ITU  of  all  accounting  authority 
suspensions,  c:anr.ellations  and 
relinquishments,  and 

(d)  The  C'oniniissiun  will  publish  a 
Public  Notice  detailing  all  accounting 
authority  suspensions,  cancellations 
and  relinquishments. 

S  3.75    Licensee's  failure  lo  make  timely 
payment 

P'ailure  to  remit  projier  and  timely 
payment  to  the  (Commission  or  to  an 
accounting  authority  may  result  in  one 
or  more  of  the  following  actions  against 
the  licensee: 


(a)  Forfeiture  or  other  authorized 
sanction. 

(b)  The  refusal  by  foreign  countries  to 
accept  or  refer  public  correspondence 
communications  to  or  from  the  vessel  or 
vessels  owned,  operated  or  licensed  by 
the  person  or  entity  failing  to  make 
payment.  This  action  may  be  taken  at 
the  request  of  the  Commission  or 
independently  by  the  foreign  country  or 
coast  station  involved. 

(c)  Further  action  to  recover  amounts 
owed  utilizing  any  or  all  legally 
available  debt  collection  procedures. 

§  3.76    Licenaee's  liability  tor  payment 

The  U.S.  ship  station  licensee  bears 
ultimate  responsibility  for  final  payment 
of  its  accounts.  This  responsibility 
cannot  be  superseded  by  the  contractual 
agreement  between  the  ship  station 
licensee  and  the  accounting  authority. 
In  the  event  that  an  accounting 
authority  does  not  remit  proper  and 
timely  payments  on  behalf  of  the  ship 
station  licensee: 

(a)  The  ship  station  licensee  will 
make  arrangements  for  another 
accounting  authority  to  perform  future 
settlements,  and 

(b)  The  ship  station  licensee  will 
settle  any  outstanding  accounts  due  to 
foreign  entities. 

(c)  The  Commission  will,  upon 
request,  take  all  possible  steps  within 
the  limits  of  applicable  national  law,  to 
ensure  settlement  of  the  accounts  of  the 
ship  station  licensee.  As  circumstances 
warrant,  this  may  include  issuing 
warnings  to  ship  station  licensees  when 
it  becomes  apparent  that  an  accounting 
authority  is  failing  to  settle  accounts. 
See  also  Sections  3.70  through  3.74. 
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Adminiatration 

49  CFR  Part  571 

[Docket  No.  95-42;  Nottoe  2] 

RIN2127-AF67 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Belt  Assemblies; 
Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
.Safety  Administration  (NHTSA).  DOT. 

action:  Final  rule. 


SUMIMARY:  This  document  rescinds  the 
(olorfa.stness  requirements  for  seat  belt 
assemblies.  The  purpose  of  those 
requirements  is  to  ensure  that  motorists 


are  not  discouraged  from  using  safety 
belts  out  of  a  concern  that  the  belts  will 
transfer  their  coloring  to  the  motorists' 
clothing.  NHTSA  concludes  that 
manufacturer  concerns  about  public 
acceptance  are  sufficient  by  themselves 
to  ensure  that  manufacturers  will 
continue  to  make  their  belts  colorfast. 
Therefore,  retention  of  the  requirements 
is  not  necessary. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  June  20, 
1996. 

Applicability  Date:  Seat  belt 
assemblies  manufactured  after  June  20, 
1996  are  not  required  to  meet  the 
colorfastness  requirements. 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  June  20.  1996. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
SW.,  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW,  Washington, 
DC  20590: 

For  non-legal  issues:  Clarke  Harper, 
Office  of  Vehicle  Safety  Standards, 
NPS-12.  telephone  (202)  366-4916. 
facsimile  (202)  366-4329.  electronic 
mail  "chafper@nhtsa.dot.gov". 

For  legal  issues:  Mary  Versailles, 
Office  of  the  Chief  Counsel,  NCC-20. 
telephone  (202)  366-2992.  facsimile 
(202)  366-3820.  electronic  mail 
"raversailles@nhtsa.dot.gov". 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  the  March  4.  1995  directive. 
"Regulatory  Reinvention  Initiative." 
from  the  President  to  the  heads  of 
departments  and  agencies,  NHTSA 
undertook  a  review  of  all  its  regulations 
and  directives.  During  the  course  of  that 
review,  the  agency  identified  several 
requirements  and  regulations  as  being 
potential  candidates  for  rescission.  On 
June  19,  1995.  the  agency  published  an 
NPRM  proposing  the  rescission  of 
several  of  those  candidate  requirements, 
including  the  colorfastness 
requirements  in  Standard  No.  209,  "Seat 
Belt  Assemblies  '  (60  FR  31946). 

In  the  NPRM,  NHTSA  noted  that  it 
had  included  the  colorfastness 
requirements  in  Standard  No.  209  out  of 
concern  that  occupants  would  be  less 
likely  to  wear  their  seat  beh  if  a  lack  of 
colorfastness  of  the  webbing  damaged 
their  clothing.  Paragraphs  S4.2  (g)  and 
(h)  of  the  Standard  require  seat  belt 
webbing  to  resist  transferring  color  to  a 
wet  or  dry  crock  cloth  and  to  resist 


staining  (the  colorfastness 
requirements).  Test  procedures  for 
determining  compliance  with  the 
colorfastness  requirements  are  found  in 
S5.1  (gj  and  (h)  of  the  Standard. 

NHTSA  tentatively  concluded  in  the 
NPRM  that  market  forces  would  be 
sufficient,  in  the  absence  of  the  current 
requirements,  to  induce  seat  belt 
manufacturers  to  use  webbing  that  will 
not  stain  clothing.  The  agency  noted 
that  it  was  not  aware  of  any  basis  for 
believing  that  rescission  of  the 
colorfastness  requirements  would  lessen 
colorfastness  or  safety. 

Therefore.  NHTSA  proposed  to  delete 
the  colorfastness  requirements  from 
Standard  No.  209.  NHTSA  also 
proposed  to  delete  references  to  these 
requirements  in  Standard  No.  213, 
"Child  Restraint  Systems." 

The  agency  received  5  comments  in 
response  to  the  NPRM.  The  commenters 
were:  the  Industrial  Fabrics  Association 
International  (IFAI).  Chrysler, 
Volkswagen,  the  Automotive  Occupant 
Restraints  Council  (AORC),  and  Ford. 
Three  commenters  (IFAI.  Chrysler, 
and  Ford)  supported  the  proposal, 
indicating  that  the  colorfastness  would 
be  maintained  voluntarily.  Two 
commenters  (Volkswagen  and  AORC) 
opposed  rescission  of  the  requirements. 
Volkswagen  believed  that  rescission 
would  not  reduce  the  cost  burden  on 
manufacturers  as  they  would  have  to 
ensure  colorfastness  regardless.  AORC 
opposed  rescission  more  adamantly 
because  they  believed  that,  while  major 
manufacturers  would  continue  to 
comply,  smaller,  less  experienced 
manufacturers  might  use  non-colorfast 
webbing.  They  befieved  that  this  would 
result  in  increased  consumer 
dissatisfaction,  increased  non-use  of 
safety  belts,  and  increased  injuries. 

Because  the  comments  were  split,  the 
agency  contacted  four  additional 
sources  not  represented  by  the 
commenters:  a  safety  belt  manufacturer 
(Indiana  Mills  and  Manufacturing),  a 
child  seat  manufacturer  (Gerry  Baby 
Products  Company),  a  test  laboratory 
(Dayton  T.  Brown  Testing),  and  a 
webbing  manufacturer  (Narricot 
Industries).  Tne  first  three  agreed  that 
colorfastness  would  be  voluntarily 
maintained.  The  webbing  manufacturer 
expressed  concern  that  market  pressures 
could  require  it  to  reduce  colorfastness 
to  remain  cost  competitive. 

After  reviewing  tnis  information,  the 
agency  has  decided  to  rescind  the 
colorfastness  requirements.  The 
majority  of  the  manufacturers  who 
commented  or  were  contacted  indicated 
that  they  would  voluntarily  maintain 
colorfastness,  even  if  they  had  concerns 
that  some  others  might  not.  While 


NHTSA  understands  the  concern  that 
market  pressures  for  reducing  costs 
might  lead  to  a  lessening  of 
colorfastness,  the  agency  believes  that 
there  is  a  countervailing  market  force 
that  will  minimize  the  possibility  and 
extent  of  any  such  lessening  of 
colorfastness.  If  a  problem  with 
colorfastness  were  to  occur,  the  affected 
consumers  would  complain  to  the 
responsible  manufacturer  and  likely 
insist  on  having  the  belt  replaced,  rather 
than  forgoing  use  of  the  belt.  Further, 
this  countervailing  force  is  much  greater 
than  it  was  when  the  colorfastness 
requirements  were  originally  adopted. 
The  proportion  of  the  driving 
population  likely  to  notice  and 
complain  about  lack  of  colorfastness  has 
grown  substantially  since  the  1970's. 
Belt  use  has  increased  from  18  percent 
in  those  years  to  67  percent  today,  hi 
part,  this  increase  is  a  reflection  of 
consumers'  increased  interest  in  safety 
and  understanding  of  the  contribution 
that  seat  belt  use  makes  to  safety.  The 
increase  also  refiects  the  existence  now 
of  safety  belt  use  laws  in  49  states  and 
of  child  safety  seat  use  laws  in  all  50 
states.  Thus,  further  increases  in  belt 
use  are  anticipated. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  NHTSA  believes  that  there 
would  be  no  gain  or  loss  of  safety 
benefits  from  Standards  Nos.  209  and 
213  as  a  result  of  rescission  of  the 
colorfastness  requirements.  NHTSA  also 
believes  there  will  be  no  cost  increases 
or  savings  for  manufacturers. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  NHTSA  does  not 
anticipate  that  this  proposal  will 
significantly  economically  impact  small 
manufacturers,  or  small  entities  that 
purchase  safety  belts  or  vehicles. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  8 
Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 

vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  L'.S.C.  322.  30111.  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.209    [Amended] 

2.  Section  571.209  is  amended  by 
removing  S4.2(g),  S4.2(h),  S5.1(g)  and 

3.  Section  571.213  is  amended  by 
revising  S5.4.1(b)  to  read  as  follows: 

§571.213    Standard  No.  213;  CNId  reatraJnt 
systems. 
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S5.4.1  *  *   • 

(b)  Meet  the  requirements  of  S4.2  (e) 
and  (fl  of  FMVSS  No.  209  (§  571.209); 
and 

•         •        •        •        • 

,    Issued  on  April  29,  1996. 
Ricardo  Martinez, 

Administrator 

IFR  Doc.  9&-11026  Filed  5-3-96;  8;45  am] 
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49  CFR  Part  571 

[Docket  No.  95-48;  Notic*  2] 

RIN  2127-AF71 

Federal  Motor  Vehicle  Safety 
Standards;  Wheel  Nuts,  Wheel  Discs, 
and  Hub  Caps 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  this  Tinai  rule  document, 
NHTSA  rescinds  the  Federal  motor 
vehicle  safety  standard  on  wheel  nuts, 
wheel  discs,  and  hub  caps.  This  action 
is  part  of  the  agency's  efforts  to 
implement  the  President's  Regulatory 
Reinvention  Initiative  to  either 
eliminate  regulations,  if  determined  to 
be  unnecessary,  or  to  make  them  easier 
to  understand  and  to  apply.  The  agency 
takes  this  action  based  on  several 
conclusions.  It  concludes  that  there  is 
no  safety  problem.  Further,  the  standard 
is  unavoidably  overly  design-restrictive. 
Moreover,  to  the  extent  that  there  are 
any  safely  concerns  regarding  the 
practices  of  motorists  in  installing 
wheel  nuts,  wheel  discs,  and  hub  caps 
that  have  winged  projections,  the 
agency  believes  those  concerns  are  more 
appropriately  addressed  by  State  laws 
which  regulate  vehicle  use  than  by  a 
Federal  motor  vehicle  safety  standard, 
which  regulates  the  performance  of  new 
motor  vehicles  and  motor  vehicle 
equipment  as  manufactured. 
DATES:  Effective  Date:  This  final  rule  is 
effective  June  5.  1996. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  final 
rule  must  be  received  by  NHTSA  no 
later  than  )une  20.  1996. 

ADDRESSES:  Any  petition  for 
reconsideration  of  this  final  rule  should 
refer  to  the  docket  and  notice  number 
set  forth  in  the  heading  of  this  notice 
and  l)e  submitted  to;  Administrator. 
NHTSA.  400  Seventh  Street.  SVV.. 
Washington.  D.C.  20590 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Mr,  Clarke  Harper. 
Office  of  Crashworthmess,  NHTSA. 
telephone  (202)  366-4916.  FAX  number 


(202)  366-4329.  Mr.  Harper's  e-mail 
address  is  charper€>nhtsa. dot.gov. 

For  legal  issues:  Ms.  Dorothy  Nakama. 
Office  of  Chief  Counsel.  NCC-20. 
telephone  (202)  366-2992.  FAX  (202) 
366-3820. 

Both  may  be  reached  at  the  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  S.W.,  Washington. 
D.C.  20590.  Comments  should  not  be 
sent  or  faxed  to  these  persons,  but 
should  be  sent  to  the  Docket  Section. 

SUPPt.EMENTARY  INFORMATION: 

President's  Regulatory  Reinvention 
Initiative 

Pursuant  to  the  March  4, 1995 
directive  "Regulatory  Reinvention 
Initiative"  from  the  President  to  the 
heads  of  departments  and  agencies. 
NHTSA  undertook  a  review  of  its 
regulations  and  directives.  During  the 
course  of  this  review,  NHTSA  identified 
certain  regulations  that  could  be 
rescinded  as  unnecessary.  Among  these 
regulations  is  Federal  Motor  Vehicle 
Safety  Standard  No.  211,  Wheel  Nuts. 
Wheel  Discs,  and  Hub  Caps  (49  CFR 
§  571.21 1).  In  the  following  section. 
NHTSA  describes  how  it  reviewed  the 
background  of  the  standard,  and 
explains  why  it  came  to  the  conclusion 
that  the  safety  problem  is  a  minor  one, 
that  Standard  No.  211  is  unavoidably 
overly  design-restrictive,  and  that  wheel 
nuts,  wheel  discs,  and  hub  caps  having 
winged  projections  are  more 
appropriately  addressed  by  State  laws 
which  regulate  vehicle  use  than  by  a 
Federal  motor  vehicle  safety  standard, 
which  regulates  new  motor  vehicles  and 
motor  vehicle  equipment.  For  these 
reasons,  NHTSA  rescinds  Standard  No. 
211. 

Background 

Standard  No.  211  was  issued  in  1967 
(32  FR  2408)  as  one  of  the  initial  Federal 
Motor  Vehicle  Safety  Standards.  Since 
Standard  No.  211  applies  to  motor 
vehicles  and  motor  vehicle  equipment, 
both  vehicle  manufacturers  and 
manufacturers  of  motor  vehicle 
equipment  must  meet  the  requirements 
of  Standard  No.  211.  For  many  years. 
Standard  No.  211  prohibited  all  wheel 
nuts,  wheel  discs,  and  hub  caps 
(referred  to  genericAlly  hereafter  as  "hub 
caps")  that  incorporate  "winged 
projections."  based  on  a  concern  that 
such  projections  can  pose  a  hazard  to 
pedestrians  and  cyclists. 

On  Janviary  15.  1993.  NHTSA 
published  in  the  Federal  Register  (58 
FR  4582)  a  final  nile  amending  Standard 
No.  211  to  permit  "winged  projections" 
on  hub  caps  if.  when  the  hub  caps  are 
installed  on  a  wheel  rim,  the  projections 


do  not  extend  beyond  the  plane  of  the 
wheel  rim.  NHTSA  amended  Standard 
No.  211  after  concluding  that  "winged 
projections"  that  do  not  extend  beyond 
the  plane  of  the  wheel  do  not 
compromise  jDedestrian  or  cyclist  safety. 
Persons  who  are  interested  in  a  more 
detailed  explanation  for  that  conclusion 
are  referred  to  the  January  1993  final 
rule  and  the  preceding  notice  of 
proposed  rulemaking  (57  FR  24207. 
]une  8,  1992). 

The  January  1993  amendment  was  the 
culmination  of  a  rulemaking  proceeding 
initiated  in  response  to  a  petition  for 
rulemaking  submitted  by  several  hub 
cap  manufacturers.  After  the 
amendment  was  published,  however. 
NHTSA  received  information  from  John 
Russell  Deane  III.  an  attorney 
representing  the  petitioners,  indicating 
that  the  amendment  did  not  provide  the 
regulatory  relief  that  had  been  requested 
by  the  petitioners  and  anticipated  by  the 
agency  in  issuing  the  amendment. 

Mr.  Deane  stated  that  certain 
preambular  language  in  the  January 
1993  final  rule  suggested  that 
manufacturers  may  manufacture  and 
distribute  hub  caps  incorporating 
winged  projections  only  if  the 
manufacturer  is  sure  the  product  does 
not  fit  "any  other  combinations"  of 
axles  and  wheel  rims  which  would 
result  in  the  projections  extending 
beyond  the  plane  of  the  wheel.  He 
stated,  however,  that  a  typical 
decorative  hub  cap  incorporating 
winged  projections  has  a  standardized 
attachment  design  which  is  identical  to 
wingless  hexagonal  cap  attachment 
designs.  In  other  words,  the  method  of 
attaching  adapters  to  wheels  is 
essentially  standardized.  Thus,  the 
winged  hub  caps  could  be  installed  on 
any  wheels,  not  only  on  deep  wheels  on 
which  they  would  not  extend  beyond 
the  plane  of  the  wheel,  but  also 
shallower  wheels  on  which  the 
projections  would  protrude  beyond 
such  plane.  Mr.  Deane  therefore 
concluded  that  ensuring  compliance  of 
decorative  hub  caps  incorporating 
winged  projections  on  all  wheels  would 
be  virtually  impossible,  and  that  the 
practical  effect  of  the  amendment  is  to 
continue  to  prevent  the  manufacture 
and  distribution  of  hub  caps 
incorporating  winged  projections. 

After  reexamining  the  regulatory 
language.  NHTSA  concluded  Mr.  Deane 
was  correct.  The  regulatory  language 
requires  that  each  hub  cap  with  winged 
projections,  as  used  in  any  physically 
compatible  combination  of  axle  and 
wheel  rim,  may  not  extend  beyond  the 
plane  of  the  wheel.  NHTSA  determined 
the  dilemma  could  be  addressed  only  by 
amending  the  regulatory  language,  not. 


as  Mr.  Deane  suggested,  by  issuing  a 
letter  of  clarification.  (A  more  detailed 
explanation  of  the  issue  is  provided  in 
NHTSA's  June  19.  1995  notice  of 
proposed  rulemaking  (60  FR  31947).) 

Notice  of  Proposed  Rulemaking  To 
Rescind  Standard  No.  211 

In  reviewing  Standard  No.  211  under 
the  President's  directive.  NHTSA  was 
faced  with  a  regulation  that  had  the 
practical  effect  of  preventing  the 
manufacture  of  all  hubcaps  with  winged 
projections,  notwithstanding  the  fact 
that  the  agency  concluded  that  such 
hubcaps  only  pose  a  potential  safety 
concern  when  used  in  circumstances  in 
which  the  winged  projections  extend 
beyond  the  plane  of  the  wheel.  NHTSA 
strongly  believes  that  its  safety 
standards  should  not  be  overly  design- 
restrictive  and  therefore  considered 
whether  the  current  standard,  or  any 
safety  standard,  is  both  an  effective  and 
appropriate  means  of  addressing  the 
safety  of  winged  projections  that  extend 
beyond  the  plane  of  the  wheel. 

The  agency  tentatively  concluded  that 
the  language  of  Standard  No.  211  is  not 
an  appropriate  means  to  ensure  safe  use 
of  hub  caps  incorporating  winged 
projections.  Therefore,  on  June  19, 1S95 
(60  FR  31947),  NHTSA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
to  rescind  Standard  No.  211.  In  the 
NPRM,  NHTSA  tentatively  concluded 
that  the  potential  safety  concern 
primarily  relates  to  how  hub  caps  with 
winged  projections  are  installed,  rather 
than  how  they  are  manufactured,  and 
that  the  issue  is  therefore  more 
appropriately  addressed  by  the  States 
than  by  a  Federal  motor  vehicle  safety 
standard.  The  agency  therefore 
proposed  to  rescind  Standard  No.  211. 

First,  NHTSA  stated  its  belief  that, 
because  of  product  liability 
considerations,  it  is  in  the  interest  of 
vehicle  manufacturers  not  to  install 
unsafe  hub  caps,  such  as  those  with 
winged  projections  extending  beyond 
the  plane  of  the  wheel,  on  their  new 
vehicles.  Vehicle  manufacturers  can 
ensure  that  winged  hub  caps  are  not 
installed  in  unsafe  hub  cap/wheel 
combinations  since  they  can  control 
which  combinations  are  authorized.  The 
only  potential  safety  concern  therefore 
relates  to  the  availability  and 
installation  of  aflermarket  winged  hub 

caps. 

Second,  as  discussed  above,  the 
regulatory  dilemma  facing  NHTSA  is 
that  hub  caps  with  winged  projections 
that  are  safe  for  relatively  deep  wheels, 
since  the  projections  do  not  extend 
beyond  the  plane  of  those  wheels,  might 
be  unsafe  on  other,  shallower  wheels. 
While  the  agency  recognizes  that  a  total 


ban  on  hub  caps  with  winged 
projections  would  ensure  safety,  it 
would  also  be  overly  restrictive  on 
vehicle  and  hub  cap  design. 

The  agency  proposed  to  solve  this 
dilemma  by  ceasing  to  regulate  the 
manufacture  of  hub  caps  incorporating 
winged  projections  and  leaving  it  to  the 
States  to  regulate  the  installation  of  hub 
caps  incorporating  winged  projections. 
The  potential  safety  problem  is  not  how 
such  hub  caps  are  manufactured  but 
instead  how  they  are  installed;  i.e.. 
whether  they  are  installed  on  wheels 
shallow  enough  to  cause  the  winged 
projections  to  extend  beyond  the  plane 
of  the  wheel.  While  NHTSA  does  not 
have  the  authority  to  regulate  the  use  of 
vehicles,  the  States  do.  Moreover,  all 
States  already  regulate  the  use  of 
vehicles  and.  to  the  extent  that  the 
States  determine  that  regulations  are 
needed  in  this  area,  they  can  issue  ones 
which  are  not  unnecessarily  design- 
restrictive.  The  States  can  do  this  by 
simply  prohibiting  the  installation  or 
use  of  hub  caps  incorporating  winged 
projections  on  wheels  so  shallow  that 
the  projections  extend  beyond  the  plane 
of  the  wheel. 

Third.  NHTSA  stated  its  belief  that 
rescission  of  Standard  No.  211  would 
not  compromise  safety  since  the 
potential  safety  problem  addressed  by 
the  standard  has  always  been  virtually 
nonexistent.  Moreover,  the  agency 
stated  its  belief  that,  should  there  be  any 
significant  increase  in  the  installation  of 
hubcaps  witli  winged  projections  in  a 
manner  that  causes  injuries  to 
pedestrians,  the  States  could  address 
that  problem  through  their  motor 
vehicle  use  regulations. 

Public  Comments  on  the  NPRM  and 
NHTSA's  Response 

NHTSA  received  comments  from  the 
Insurance  Institute  for  Highway  Safety 
(IIHS),  the  Association  of  International 
Automobile  Manufacturers  (AIAM), 
Chrysler  Corporation,  the  State  of 
Connecticut  and  John  Russell  Deane  III, 
on  behalf  of  Consolidated  International 
Automotive,  Inc.,  Dayton  Wheel 
Products  and  Gorilla  Automotive 
Products.  Mr.  Deane  enclosed  copies  of 
letters  from  22  automotive  parts 
manufacturers,  wholesalers  and 
retailers,  all  of  which  expressed  support 
for  rescinding  Standard  No.  211. 

AIAM.  Chrysler,  Mr.  Deane  and  the 
wheel  industry  representatives  either 
favored  rescission  or  did  not  oppose 
rescission  of  Standard  No.  211.  AIAM 
stated  that  since  pedestrian  safety  is  also 
a  concern  in  Japan  and  Europe.  "[Ilf  the 
Standard  were  to  be  removed  AIAM 
member  companies  would  not  provide 
wheel  nuts,  wheel  discs,  or  hub  caps 


that  present  a  hazard."  Mr.  Deane 
agreed  with  NHTSA  that  product 
liability  concerns  will  induce  vehicle 
manufacturers  not  to  install  unsafe  hub 
caps  and  will  compel  aftermarket 
manufacturers  and  installers  to  inform 
consumers  of  the  "intended  use 
combinations"  and  to  install  the 
equipment  in  accordance  with  that 
information.  Mr.  Deane  did  not  specify 
what  he  meant  by  "intended  use 
combinations."  NHTSA  presumes  that 
Mr.  Deane  meant  limits  recommended 
by  hub  cap  manufacturers  on 
combinations  of  wheel  rims,  axle 
lengths,  and  wheel  depths,  that  are  to  be 
used  in  conjunction  with  a  given  hub 
cap  incorporating  winged  projections. 
The  automotive  parts  manufacturers  and 
distributors  did  not  provide  any 
sup|>orting  data  or  raise  any  issues. 

IIHS  and  Connecticut  opposed 
rescinding  Standard  No.  211  and 
provided  numerous  reasons  for  their 
opposition.  NHTSA  addresses  each  of 
IIHS'  and  Connecticut's  comments 
below. 

Should  NHTSA  Retain  Standard  No. 
21 1  and  Impose  More  Design 
Restrictions 

IIHS  asserts  that  the  way  to  protect 
the  public  from  "hazards  created  by  a 
design  that  is  safe  in  some 
configurations  but  not  in  others,  is  to 
limit  the  design  choices  to  the  safe 
ones."  IIHS  was  concerned  that  NHTSA 
balanced  the  manufacturers'  interests  in 
having  more  design  choices  for  hub  caps 
versus  public  safety  and  decided  in 
favor  of  the  manufacturers.  IIHS  argues 
that  no  'scintilla  '  of  evidence  supports 
NHTSA's  proposal.  SimilaHy. 
Connecticut  stated  it  would  be  "Imlore 
appropriate  to  relax  the  current  standard 
in  a  way  that  would  be  less  design 
restrictive." 

Neither  IIHS  nor  Connecticut 
provided  any  data  to  show  a  safety 
problem  associated  with  winged 
projections  on  wheels.  Additionally, 
neither  of  them  suggested  how  the 
agency  might  amend  Standard  No.  211 
to  make  it  less  design  restrictive  and 
"limit  the  design  choices  to  the  safe 
ones."  As  explained  in  the  background 
section,  NHTSA  has  attempted  to  find 
out  how  to  limit  design  choices  to  the 
"safe  ones"  for  the  past  three  years. 
Since  the  agency  has  not  been  able  to 
find  a  means  other  than  outright 
prohibition  of  the  hub  caps 
incorporating  winged  projections  and 
has  found  no  evidence  of  a  safety 
problem,  the  appropriate  course  of 
action  is  to  rescind  Standard  No.  211. 
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State  Law  Issues 

Two  state  law  issues  were  raised  in 
the  public  comments.  First,  the  IIHS 
stated:  "The  availability  of  potential 
state  regulatocy  action  and  possible 
product  liability  suits  to  replace  an 
existing  IFMVSS)  is  not  a  sufficient 
basis  to  justify  rescinding  the  standard." 

The  factors  mentioned  by  IIHS  are  not 
the  primary  basis  for  the  rescission,  but 
are  additional  considerations  that  weigh 
in  favor  of  rescission.  The  primary  issue 
is  safety.  IIHS  believes  that  there  is  a 
risk  to  safety  and  that  it  is  posed  by  the 
vehicle  or  equipment  design.  NHTSA 
believes  that  the  design  of  the  vehicle  or 
equipment  itself  would  not  inherently 
create  a  risk  to  pedestrian  or  cyclist 
safety.  It  is  the  particular  combination  of 
components  as  assembled  by  consumers 
that  determines  whether  a  risk  to  safety 
is  created. 

NHTSA  believes  that  Standard  No. 
211  as  originally  written  (i.e.. 
completely  banning  hub  caps 
incorporating  winged  projections  of  any 
design)  was  unduly  restrictive  and  that 
State  regulation  offers  a  less 
burdensome,  more  targeted  alternative 
for  achieving  the  same  end.  As  stated  in 
the  NPRM.  the  same  end  could  be 
achieved  by  States  placing  restrictions 
on  the  installation  of  winged  hub  caps 
on  shallow  wheels. 

The  second  state  law  issue  was  raised 
by  Connecticut.  Connecticut  stated  that 
in  the  absence  of  Standard  No.  211,  the 
States  would  have  to  regulate.  As  a 
result,  a  vehicle  manufacturer  may  have 
to  meet  as  many  as  .50  different  vSlate 
requirements. 

As  stated  in  the  NPRM  (see  60  FH  at 
31948).  NHTSA  believes  that  States  can 
issue  regulations  that  do  not  directly 
regulate  hub  cap  design  but  rather 
prohibit  inappropriate  installation  of 
any  wheel  devices  with  winged 
projet;tions.  e.g.,  installation  so  that  the 
projections  extend  beyond  the  plane  of 
the  wheel.  If  each  State  enacted  a 
similar  law  prohibiting  such 
installation,  there  would  not  be  '.50 
different  state  requirements." 

Product  Liability 

Connecticut  appears  to  state  that 
small  aftermarket  parts  inanufac:turers 
are  often  unaware  of  or  not  concerned 
with  product  liability  issues.  According 
to  the  commenter.  such  smalJ 
manufacturers  are  often  not  concerned 
about  product  liability  be<.ause  they  are 
not  aware  of  the  possibility  of  liability 
until  after  the  fact.  i.e..  until  after  they 
have  been  sued. 

As  NHTSA  already  noted  in  its 
response  to  IIHS,  product  liability 
factors  are  not  the  primary  twsis  for  this 


action.  Further,  the  agency  does  not 
believe  that  small  manufacturers  or 
other  small  businesses  are  unresponsive 
to  the  potential  product  liability 
implications  of  hub  caps  incorporating 
winged  projections  being  used  in  an 
unsafe  manner,  and  causing  injury.  The 
prospect  of  product  liability  lawsuits  is 
faced  by  any  company  doing  business  in 
the  United  States.  As  earlier  noted,  Mr. 
Deane,  who  represents  many  hub  cap 
manufacturers,  dealers,  and  suppliers, 
agreed  with  NHTSA  that  product 
liability  concerns  will  induce  vehicle 
manufacturers  not  to  make  any  unsafe 
installations  of  hub  caps  incorporating 
winged  projections  and  will  induce 
aftermarket  manufacturers  and  installers 
to  inform  consumers  of  suggested  safe 
combinations  and  to  install  the 
equipment  in  accordance  with  safe  use. 

Possibility  of  Reintroducing  a  Winged 
Hub  Cap  Problem 

IIHS  commented  that:  "NHTSA 's 
proposal  could  reintroduce  a  problem 
that  was  eliminated  by  the  original 
standard  almost  30  years  ago." 

NHTSA  does  not  agree  with  IIHS" 
concern.  IIHS  offers  no  evidence  to 
support  its  position.  Data  available  to 
NHTSA  indicate  that  a  "reintroduction" 
of  a  problem  is  unlikely,  because  it  has 
never  been  established  that  a  problem 
existed  in  the  first  instance.  In  the  1992 
NPRM  to  amend  Standard  No.  211, 
NHTSA  examined  various  data  sources 
to  determine  the  extent  of  injuries  from 
contact  by  pedestrians,  motorcyclists, 
and  bicyclists  with  wheels  and  hub 
caps,  and  to  assess  the  potential  for 
injuries  if  winged  projections  were 
incorporated  on  hub  caps.  NHTSA 
concluded:  "The  data  *   *   *  do  not 
indicate  that  since  1979,  significant 
injury  has  been  caused  to  pedestrians  or 
cyclists  as  a  result  of  accidental  contact 
with  wheels  or  hub  caps."  (57  FR  at 
24208).  NHTSA  has  received  no  data  or 
other  information  refuting  the 
conclusions  in  the  1992  NPRM.  No  data 
relevant  to  the  potential  injury  issue 
were  offered  in  response  to  the  June 
1995  NPRM. 

Effective  Date 

In  the  NPRM,  NHTSA  proposed  that 
if  a  final  rule  rescinding  Standard  No. 
21 1  is  published,  the  effective  date  for 
the  final  rule  be  45  days  after 
publication  in  the  Federal  Register.  The 
only  commenter  addressing  this  isssue. 
Mr.  Deane.  favored  the  final  rule  taking 
effect  .10  days  after  its  publication  in  the 
Federal  Register.  NHTSA  received  no 
comments  opposing  an  effective  date  30 
days  after  Federal  Register  publication. 
Thus,  the  agency  determines  that  there 
is  good  cause  shown  that  an  effective 


date  earlier  than  180  days  after  issuance 
is  in  the  public  interest. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  was  not  reviewed 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
rulemaking  action  and  determined  that 
it  is  not  "significant"  within  the  ~ 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  final  rule  does  not 
impose  any  costs  or  yield  any 
significant  savings.  It  instead  relieves  a 
restriction  and  thereby  provides  vehicle 
and  equipment  manufacturers  with 
greater  flexibility  in  the  design  and 
installation  of  wheel  nuts,  wheel  discs, 
and  hub  caps.  Moreover,  consumers  will 
likely  have  a  greater  choice  of  hub  cap 
styles.  The  impacts  will  be  so  minimal 
that  preparation  of  a  full  regulatory 
evaluation  is  not  warranted. 

2.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  the  rule  will  not 
impose  any  new  requirements  but  will 
relieve  a  restriction  for  hub  caps  with 
winged  projections.  The  final  rule  will 
likely  have  a  small  beneficial  effect  on 
small  manufacturers  and  dealers  of 
motor  vehicle  equipment,  since  they 
will  have  greater  flexibility  in  the  types 
of  hub  caps  they  may  manufacture  and 
sell.  Similarly,  persons  who  purchase 
aftermarket  hub  caps  will  likely  have  a 
greater  choice.  For  these  reasons,  small 
businesses,  small  organizations  and 
small  governmental  units  which 
purchase  motor  vehicles  will  not  be 
significantly  affected  by  the  final  rule. 
Accordingly,  a  final  regulatory 
fiexibility  analysis  has  not  been 
prepared. 

J.  Executive  Order  12612  (Federalism) 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

4.  National  Environmental  Policy  Act 

The  agency  also  has  analyzed  this 
final  rule  for  the  purpose  of  the  National 
Environmental  Policy  Act,  and 
determined  that  it  will  not  have  any 


significant  impact  on  the  quality  of  the 
human  environment. 

5.  Executive  Order  12778  {Civil  Justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  set  forth 
below: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.211    [Removed] 

2.  Section  571.211  is  removed  and 
reserved. 

Issued  on:  April  30, 1996. 
Ricardo  Martinez, 
Administrator. 
|FR  Doc.  96-11114  Filed  5-03-96;  8:45  am] 
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ACTION:  Emergency  interim  rule; 
extension. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  620 

[Docket  No.  96012601ft-6121-04;  1.0. 
042996F1 

General  Provisions  for  Domestic 
Fisheries;  Extension  of  Emerger>cy 
Fishing  Closure  in  Block  island  Sound 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


SUMMARY:  In  response  to  a  request  from 
the  State  of  Rhode  Island,  NMFS  is 
extending  the  emergency  interim  rule 
that  closed  a  portion  of  Federal  waters 
off  the  coast  of  the  State  of  Rhode 
Island,  in  Block  Island  Sound 
subsequent  to  an  oil  spill.  Fishing  for 
and  possession  of  lobsters  in  a  small 
area  east  and  north  of  Block  Island  will 
remain  prohibited. 

EFFECTIVE  DATE:  May  1,  1996,  through 
July  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Morris.  (508)  281-9388. 
SUPPLEMENTARY  INFORMATION:  On 
January  19, 1996,  an  oil  barge  grounded 
and  spilled  more  than  800,000  gallons 
(3.0  million  liters)  of  heating  oil  into  the 
waters  of  Block  Island  Sound,  RI.  On 
January  26.  1996,  NMFS,  at  the  request 
of  and  in  conjunction  with  the  State  of 
Rhode  Island,  prohibited  the  harvest  of 
seafood  from  an  area  of  approximately 
250  square  miles  (647  square  km)  in 
Block  Island  Sound.  The  original  area  of 
closure  was  announced  and  defined  in 
an  emergency  interim  rule  published  in 
the  Federal  Register  on  February  1, 
1996  (61  FR  3602). 

The  Federal  closure  has  been  twice 
amended,  effective  on  March  13,  1996 
(61  FR  11164,  March  19, 1996),  and 
April  9,  1996  (61  FR  16401,  April  15, 
1996).  The  latter  citation  describes  the 
current  closure. 

Following  the  oil  spill.  State  officials, 
in  consultation  with  Federal  agencies 
and  the  responsible  party,  developed  a 
protocol  for  reopening  fisheries  in  the 
affected  area.  The  protocol  sets 
sampling,  inspection,  and  analysis 
standards,  v/hich,  if  met,  would  ensure 
that  seafood  is  wholesome  and  would 
provide  a  basis  for  reopening  fisheries. 
In  the  most  recent  round  of  inspection, 
evidence  of  oil  adulteration  was  found 
in  lobster  samples  taken  from  the  closed 
Federal  waters.  Therefore,  the  closure  to 
fishing  for  and  possessing  lobsters  in  a 
small  area  east  and  north  of  Block  Island 
is  extended  by  90  days  or  until  the 
testing  protocol  is  satisfied. 
The  New  England  Fishery 
Management  Council  (Council)  has 
concurred  in  the  extension  of  this 
emergency  closure,  so  long  as  the 
extension  complements  the  State's 
regulations  and  is  implemented  at  the 
State's  request. 

Classification 

Extension  of  the  emergency  interim 
rule  is  intended  to  prevent  oil- 
adulterated  lobsters  from  reaching 
consumers.  Also,  the  extension  does  not 


change  existing  regulations.  On  these 
grounds,  NMFS  finds  good  cause  to 
extend  the  emergency  interim  rule  in 
accordance  with  section  305(c)(3)(B)  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  It 
would  be  contrary  to  public  interest  to 
provide  notice  and  opportunity  for 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  action  under 
authority  at  5  U.S.C.  553{bKB)  and 
(d)(3). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

"This  emergency  rule  extension  has 
been  determined  to  be  not  significant  for 
the  purposes  of  E.O.  12866. 

This  emergency  rule  extension  is 
exempt  from  the  procedures  of  the 
Regulatory  Flexibility  Act  because  this 
rule  is  not  required  to  be  issued  with 
prior  notice  and  opportunity  for  public 
comment. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  30. 1996. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Se^^ice. 
(FR  Doc.  96-11163  Filed  5-1-96: 10K)2  ami 
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50  CFR  Part  661 

[Docket  No.  960429120-6120-01;  I.D. 
042496C] 

RIN  0648-AI35 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California;  1996  Management 
Measures  and  Technical  Amer>dment 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Annual  management  measures 
for  the  ocean  salmon  fishery  and 
technical  amendment:  request  for 
comments. 


summary:  NMFS  establishes  fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 
Oregon,  and  California  for  1996  and  for 
those  salmon  seasons  opening  earlier 
than  May  1.  1997.  Specific  fishery 
management  measures  vary  by  fishery 
and  area.  The  measures  establish  fishing 
areas,  seasons,  quotas,  legal  gear, 
recreational  fishing  days  and  catch 
limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
salmon  taken  in  the  exclusive  economic 
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zone  (3-200  nautical  miles)  off 
Washington,  Oregon,  and  California. 
These  manngeinent  measures  are 
intended  to  prevent  overfishing  and  to 
apportion  the  o<;oan  harvest  etjuitahly 
among  treaty  Indian  and  non-treaty 
commerr.ial  and  recreational  fisheries 
The  measures  are  intended  to  allow  a 
portion  of  the  siilmon  runs  to  escape  the 
ocean  fisheries  to  provide  for  spawning 
est:apement  and  inside  fisheries.  This 
action  also  announ(  es  a  technical 
amendment  to  modify  the  spawning 
escapement  goal  for  Klamath  River  fall 
chinook  salmon 

DATES:  Kffeclive  from  0001  hours  Pacific 
Daylight  Time  (F  d  t  ).  May  1.  1996. 
until  the  effective  date  of  the  1997 
management  measures,  as  puhlisheii  in 
the  Federal  Register,  ext.ept  the 
amendment  to  the  appendix  to  part  661 
remains  in  effect  indefinitely. 
Comments  must  h«  received  hy  (una  5. 
1996. 

AOOftESSES:  C.onunents  on  the 
management  measures  mav  be  sent  to 
William  Stelle,  [r  .  Dinuitor,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  N.K  .  BIN 
C1.S700.  .Seattle,  VV,\  9811 5-0070;  or 
Hilda  Oiaz-.Soltero.  Director.  Southwest 
Region.  National  Marine  Fisheries 
Service,  501  West  Ot:ean  Boulevard. 
Suite  4200,  Long  Beach.  VJ<  90802- 
4213.  Do<:uments  cited  in  this  do<:ument 
are  available  on  request 
FOR  FURTHER  INFORIlUTION  CONTACT: 
William  I..  Robinson  at  20(i-52B-6140. 
or  Rodney  R  Mclnnis  at  110-980-4030. 

SUPPLBMENTARV  INFORMATION: 

Background 

The  o«:ean  salmon  fisheries  off 
Washington,  Oregon,  and  California  are 
managed  under  a  "framework"  fisherv 
management  plan  (FMPI  The 
framework  FMP  was  approved  in  1984 
and  has  be«;n  aiTiended  five  limes  (52  FR 
4146.  February  10,  1987;  53  FR  30285, 
August  11,  1988;  54  FR  19185,  May  4, 
1989;  56  FR  26774.  June  11,  1991;  59  FR 
2,3013,  May  4,  1994)   Regulations  at  50 
CFR  part  66 1  provide  the  met  hanism  for 
making  preseason  and  insea.son 
adju.stments  to  the  management 
measures,  within  limits  set  by  the  FMP. 
by  notification  in  the  Federal  Register 

These  management  measures  for  the 
1996  and  pr«-May  1997  o«:ean  salmon 
fisheries  were  recommende<l  by  the 
Pa(;ific  Fishery  Management  Council 
(Council)  at  its  April  S»-12.  1996 
meeting. 

Schedule  Used  to  Establish  1996 
Management  Measures 

In  accordance  with  the  FMP,  the 
Council's  Salmon  Technical  Team  (STT) 


and  staff  e<:onomi.st  prepared  several 
reports  for  the  Council,  its  advisors,  and 
the  public.  The  first  report.  "Review  of 
1995  Ocean  Salmon  Fisheries," 
summarizes  the  1995  ocean  salmon 
fisheries  and  assesses  how  well  the 
(Council's  management  objectives  were 
met  in  1995.  The  second  report, 
"Presea.son  Report  I  Stock  Abundance 
Analysis  for  1996  Ocean  Salmon 
Fisheries."  provides  the  1996  salmon 
stock  abundance  projections  and 
analyzes  the  impacts  on  the  stocks  and 
Council  management  goals  if  the  1995 
regulations  or  regulatory  procedures 
were  applied  to  the  1996  stock 
abundances. 

The  Council  met  on  March  12-15. 
1996.  in  Portland.  OR.  to  develop 
proposed  management  options  for  1996. 
Four  commercial  and  four  recreational 
fishery  management  options  were 
proposed  for  analysis  and  public 
comment.  These  options  presented 
various  combinations  of  management 
measures  designed  to  protet;t  numerous 
weak  stocks  of  coho  and  chinook 
salmon  and  provide  for  ocean  harvests 
of  more  abundant  stocks.  All  options 
provided  for  no  directed  harvest  of 
chinook  salmon  in  non-treaty  fisheries 
north  of  Cape  Falcon.  OR.  and  no 
directed  harvest  of  coho  salmon  south  of 
Cape  Falcon.  After  the  March  Council 
meeting,  the  STT  and  staff  economist 
prepared  a  third  report,  "Preseason 
Report  II  Analysis  of  Proposed 
Regulatory  Options  for  1996  Ocean 
Salmon  Fisheries."  which  analyzes  the 
effects  of  the  proposed  1996 
management  options.  This  report  also 
was  made  available  to  the  Council,  its 
advisors,  and  the  public. 

Public  hearings  on  the  proposed 
options  were  held  April  1-2.  1996,  in 
Westport.  WA;  Astoria  and  North  Bend. 
OR;  and  Eureka.  CA. 

The  Council  met  on  April  9-12.  1996, 
in  .South  San  Francisco.  CA.  to  adopt  its 
final  1996  recommendations.  Following 
the  April  Council  meeting,  the  STT  and 
staff  e«:onomist  prepared  a  fourth  report, 
'Presea.son  Report  III  Analysis  of 
Count;i I- Adopted  Management 
Measures  for  1996  Ocean  Salmon 
Fisheries,"  which  analyzes  the 
environmental  and  socio-economic 
effects  of  the  Council's  final 
recommendations.  This  report  also  was 
made  available  to  the  Council,  its 
advisors,  and  the  public. 

Resource  Status 

Some  salmon  runs  returning  to 
Washinf5ton,  Oregon,  and  California 
streams  in  1996  are  expected  to  be  larger 
than  in  1995.  Abundance  of  Klamath 
River  fall  chinook  is  estimated  to  be 
significantly  higher  than  was  projected 


in  recent  years,  but  lower  than  the 
actual  abundance  in  1995. 

Aside  from  salmon  species  listed  and 
proposed  for  listing  under  the 
Endangered  Species  Act  (ESA) 
discussed  below,  the  primary  resource 
concerns  are  for  lower  Columbia  River 
fall  chinook  stocks:  Oregon  Production 
Index  area  coho  stocks  destined  for  the 
Columbia  River  and  the  California  and 
Oregon  coasts,  particularly  Oregon 
coastal  natural  coho;  and  Washington 
coastal  and  Puget  Sound  natural  coho. 
(The  Oregon  Production  Index  (OPI)  is 
an  annual  index  of  coho  abundance 
from  Leadbetter  Point,  WA,  south 
through  California.)  Management  of  all 
of  these  stocks  is  affected  by 
interjurisdictional  agreements  among 
tribal,  state.  Federal,  and/or  Canadian 
managers. 

Chinook  Salmon  Stocks 

California  Central  Valley  stocks  are 
relatively  abundant  compared  to  other 
chinook  stocks  of  the  Pacific  coast.  The 
Central  Valley  Index  of  abundance  of 
combined  Central  Valley  chinook  stocks 
is  estimated  to  be  533,000  fish  for  1996, 
58  percent  below  the  postseason 
estimate  of  the  index  for  1995  and  27 
percent  below  the  average  of  the  index 
from  1986-1995.  The  spawning 
escapement  of  Sacramento  River  adult 
fall  chinook  was  267,800  adults  in  1995, 
nearly  twice  the  1994  escapement  and 
well  above  the  spawning  escapement 
goal  range  of  122.000  to  180.000  adult 
spawners. 

Winter  chinook  from  the  Sacramento 
River  are  listed  under  the  ESA  as  an 
endangered  species  (59  FR  440,  January 
4,  1994).  The  1995  spawning  run  size 
was  estimated  to  be  approximately 
1.300  adults.  Neither  preseason  nor 
postseason  estimates  of  ocean 
abundance  are  available  for  winter 
chinook,  but  the  run  is  expected  to 
remain  extremely  depressed  in  1996 
with  a  return  comparable  to  the  primary 
parent  year  of  1993  of  about  300  adults. 

Klamath  River  fall  chinook  ocean 
abundance  is  projected  to  be  454,700 
age-3  and  age-4  fish  at  the  beginning  of 
the  fishing  season.  Although  the 
abundance  forecast  is  25  percent  below 
the  1995  postseason  abundance 
estimate,  it  is  52  percent  above  the 
average  postseason  estimates  for  1985- 
95.  The  spawning  escapement  goal  for 
the  stock  is  33-34  percent  of  the 
potential  natural  adults  but  no  fewer 
than  35,000  natural  spawners  (fish  that 
spawn  outside  of  hatcheries).  The 
natural  spawning  escapement  in  1995 
was  150,600  adults,  well  above  the  1994 
escapement  of  32,300  and  the  highest  on 
record  since  1978  when  basinwide 
escapement  estimates  began. 


Oregon  coastal  chinook  stocks  include 
south-migrating  and  localized  stocks 
primarily  from  southern  Oregon 
streams,  and  north-migrating  chinook 
stocks  which  generally  originate  in 
central  and  northern  Oregon  streams. 
Abundance  of  south-migrating  and 
localized  stocks  is  expected  to  be  low 
and  similar  to  the  levels  observed  in 
1995.  These  stocks  are  important 
contributors  to  ocean  fisheries  off 
Oregon  and  northern  California.  The 
generalized  expectation  for  north- 
migrating  stocks  is  for  a  continuation  of 
average  to  above-average  abundance  as 
obseiA^ed  in  recent  years.  These  stocks 
contribute  primarily  to  ocean  fisheries 
off  British  Columbia  and  Alaska.  It  is 
expected  that  the  aggregate  Oregon 
coastal  chinook  spawning  escapement 
goal  of  150,000  to  200,000  naturally 
spawning  adults  will  be  met  in  1996. 

Estimates  of  Columbia  River  chinook 
abundance  vary  by  stock  as  follows. 

1.  Upper  Columbia  River  spring  and 
summer  c/iinooi.  Numbers  of  upriver 
spring  chinook  predicted  to  return  to 
the  river  in  1996  are  37,200  fish,  265 
percent  above  the  1995  record  low 
return  of  10,200  adult  fish,  and  34 
percent  below  the  1979-84  average  of 
56,600  fish.  The  1996  stock  status 
indicates  some  improvement  from 
returns  in  1994  and  1995  but  suggests 
continuation  of  the  depressed  status  of 
this  stock.  Recent  improvements  in 
1985-90  and  1992-93  from  the  poor 
returns  in  the  early  1980s  are  primarily 
the  result  of  increases  of  hatchery 
stocks.  The  natural  stock  component 
remains  severely  depressed.  Ocean 
escapement  is  expected  to  be 
significantly  below  the  goal  of  115,000 
adults  counted  at  Bonneville  Dam. 
Upriver  spring  chinook  are  affected  only 
slightly  by  ocean  harvests  in  Council 
area  fisheries,  with  the  contribution  of 
these  stocks  being  generally  1  percent  or 
less  of  the  total  chinook  catch  north  of 
Cape  Falcon,  OR.  Expected  ocean 
escapement  of  adult  upriver  summer 
chinook  is  16,800  fish,  the  third  lowest 
on  record.  The  1996  stock  status 
remains  extremely  depressed,  with 
ocean  escapement  being  only  21  percent 
of  the  lower  end  of  the  spawning 
escapement  goal  range  of  80,000  to 
90,000  adults  counted  at  Bonneville 
Dam.  Upriver  summer  chinook  migrate 
to  the  far  north  and  are  not  a  major 
contributor  to  ocean  fisheries  off 
Washington  and  Oregon.  Snake  River 
spring  and  summer  chinook  are  listed  as 
threatened  under  the  ESA  (57  FR  14653. 
April  22.  1992). 

2.  Willamette  River  spring  chinook. 
Willamette  River  spring  chinook  returns 
are  projected  to  be  38,700  fish,  5  percent 
below  the  observed  1995  run  of  40,900 


fish,  and  40  percent  below  the  1980-84 
average  return  of  eff.OOO  fish.  Lower 
Columbia  River  spring  chinook  stocks 
are  important  contributors  to  Council 
area  fishery  catches  north  of  Cape 
Falcon;  Willamette  River  spring  chinook 
stocks  generally  contribute  to  Canadian 
and  Alaskan  ocean  fisheries. 

3.  Columbia  River  fall  chinook. 
Abundance  estimates  are  made  for  five 
distinct  fall  chinook  stock  units,  as 
follows. 

a.  Upriver  bright  fall  chinook  ocean 
escapement  is  expected  to  be  88,900 
adults,  21  percent  below  the  1995  actual 
return  of  112,600  adults.  The 
escapement  goal  for  upriver  bright  fall 
chinook  is  40,000  adults  above  McNary 
Dam,  although  in  recent  years  the 
management  goal  has  been  set  higher. 
This  stock  has  a  northern  ocean 
migratory  pattern  and  constitutes  less 
than  10  percent  of  Council  area  fisheries 
north  of  Cape  Falcon. 

b.  Lower  river  natural  fall  chinook 
ocean  escapement  is  forecast  at  8,800 
adults,  44  percent  below  the  1995  run 
size  of  15,800  adults. 

c.  Lower  river  hatchery  fall  chinook 
ocean  escapement  is  forecast  at  a  new 
record  low  of  37,700  adults,  slightly 
above  the  1995  preseason  estimate  of 
35,800  adults  but  18  percent  below  the 
1995  observed  return  of  46,100  adults. 
This  stock  has  declined  sharply  since 
the  record  high  return  in  1987  to  a 
record  low  return  in  1995.  Lower 
Columbia  River  fall  chinook  stocks 
normally  account  for  more  than  half  the 
total  catch  in  Council  area  fisheries 
north  of  Cape  Falcon,  with  lower  river 
hatchery  fall  chinook  being  the  single 
largest  contributing  stock. 

d.  Spring  Creek  hatchery  fall  chinook 
ocean  escapement  is  projected  to  be 
26,700  adults,  19  percent  below  the 
1995  return  of  33,000  aduhs;  the  1986- 
90  average  ocean  escapement  was 
16,700  adults.  The  Spring  Creek 
hatchery  fall  chinook  stock  has  been 
rebuilding  slowly  since  the  record  low 
return  in  1987. 

e.  Mid-Columbia  bright  fall  chinook 
ocean  escapement  is  projected  to  be 
40,800  adults,  35  percent  above  the 
1995  return  of  30.300  adults.  These  fall 
chinook  are  returns  primarily  from 
hatchery  releases  of  bright  fall  chinook 
stock  in  the  area  below  McNary  Dam, 
although  some  natural  spawning  in 
tributaries  between  Bonneville  and 
McNary  dams  is  also  occurring. 

4.  Snake  River  wild  fall  chinook.  Also 
of  concern  are  Snake  River  wild  fall 
chinook.  which  are  listed  as  threatened 
under  the  ESA  (57  FR  14653.  April  22. 
1992).  Information  on  the  stock's  ocean 
distribution  and  fishery  impacts  is  not 
available.  Attempts  to  evaluate  fishery 


imp>acts  on  Snake  River  fall  chinook 
have  used  the  Lyons  Ferry  Hatchery 
stock  to  represent  Snake  River  wild  tall 
chinook.  The  Lyons  Ferry  stock  is 
widely  distributed  and  harvested  by 
ocean  fisheries  from  southern  California 
to  Alaska. 

Washington  coastal  and  Puget  Sound 
chinook  generally  migrate  to  the  far 
north  and  are  affected  insignificantly  by 
ocean  harvests  from  Cape  Falcon  to  the 
U.S.-Canada  border. 

Coho  Salmon  Stacks 

Coho  populations  in  California  have 
not  been  monitored  closely  nor  have 
they  been  a  controlling  factor  in 
establishing  ocean  salmon  management 
measures  in  the  past.  Although  no 
forecasts  of  the  ocean  abundance  of 
coho  originating  from  California  are 
available,  these  runs  have  been 
generally  at  low  abundance  levels  for 
several  years.  California  and  Oregon 
coastal  coho  are  proposed  for  listing  as 
threatened  under  the  ESA  (60  FR  38011. 
July  25.  1995). 

Oregon  coastal  and  Columbia  River 
coho  stocks  are  the  primary  components 
of  the  OPI.  Beginning  in  1988,  the 
Council  adopted  revised  estimation 
procedures  which  were  expected  to 
more  accurately  predict  abundance  of 
the  following  individual  OPI  area  stock 
components:  Public  hatchery,  private 
hatchery,  Oregon  coastal  natural  (OCN) 
for  rivers  and  lakes,  and  Salmon  Trout 
Enhancement  Program.  Prediction 
methodologies  are  described  in  the 
Council's  "Preseason  Report  I  Stock 
Abundance  Analysis  for,1988  Ocean 
Salmon  Fisheries."  In  response  to  the 
extremely  low  abundances  in  1994, 
some  changes  to  the  abundance 
predictors  were  implemented  as 
described  in  the  Council's  "Preseason 
Report  I  Stock  Abundance  Analysis  for 

1994  Ocean  Salmon  Fisheries."  The 
1996  OPI  is  forecast  to  be  372.800  coho, 
neariy  the  same  as  the  1995  preseason 
forecast  of  369,800  coho,  and  76  percent 
above  the  1995  observed  level  of 
212,300  coho.  The  1996  estimate  for 
OCN  is  63,200  coho,  5  percent  above  the 

1995  preseason  forecast  of  60,000  coho. 
and  4  percent  below  the  1995  observed 
level  of  65.800  coho.  The  1995 
spawning  escapement  of  the  OCN  stock 
was  131.300  fish. 

Most  Washington  coastal  natural  coho 
stocks  and  Puget  Sound  combined 
natural  coho  stocks  are  expected  to  be 
less  abundant  in  1996  than  forecast  in 
1995.  Abundances  for  Washington 
coastal  stocks  of  Hoh.  Queets.  and  Grays 
Harbor  natural  coho  are  projected  to  be 
38  percent  below.  31  percent  below,  and 
17  percent  above  the  1995  preseason 
predictions,  respectively.  Abundances 
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for  Puget  Sound  stocks  of  Skagit. 
Stillaguamish.  Hood  Canal,  and  Strait  of 
Juan  de  Fuca  natural  coho  are  projected 
to  be  below  the  1995  preseason 
predictions  by  31  percent.  27  percent. 
31  percent,  and  6  percent,  respectively. 
Many  natural  coho  run  sizes  are  forecast 
to  be  well  below  maximum  sustainable 
yield  (MSY)  spawning  escapement 
goals.  Abundance  fore<:asts  for  coho 
hatchery  production  are  well  above 
1995  expectations  for  most  Washington 
coastal  stocks  and  18  percent  above  the 
1995  forecast  for  Puget  Sound  combined 
stocks. 

Pink  Salmon  Stocks 

Major  pink  salmon  runs  return  to  the 
Fraser  River  and  Puget  Sound  only  in 
odd-numbered  years.  Consequently, 
pink  salmon  runs  are  not  of 
management  concern  in  1996. 

Management  Measures  for  1996 

The  Council  adopted  allowable  ocean 
harvest  levels  and  management 
measures  for  1996  that  are  designed  to 
apportion  the  burden  of  protecting  the 
weak  stocks  discussed  above  equitably 
among  ocean  fisheries  and  to  allow 
maximum  harvest  of  natural  and 
hatchery  runs  surplus  to  inside  fishery 
and  spawning  needs.  The  management 
measures  below  reflect  the  Council's 
recommendations.  NMFS  concurs  with 
these  recommendations  and  finds  them 
responsive  to  the  goals  of  the  F'MP,  the 
requirements  of  the  resource,  and  the 
socio-economic  factors  affecting 
resource  users.  The  management 
measures  are  consistent  with 
requirements  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnufion  Act)  and  other  applicable 
law.  including  U.S.  obligations  to  Indian 
tribes  with  Federally  recognized  fishing 
rights  and  the  ESA. 

A.  South  of  Cape  Falcon 

In  the  area  south  of  Cape  Falcon,  the 
management  measures  in  this  rule  are 
based  primarily  on  cone-ems  for 
Sacramento  River  winter  chinook,  and 
California  and  (XN  coho  stocks. 

In  a  Man:h  fl,  1996.  biological 
opinion.  NMFS  evaluated  the  potential 
effects  of  the  FMP  on  all  salmonids  that 
are  listed  under  the  ESA  and  that  occur 
within  the  management  area  of  the  FMP. 
NMFS  determined  that  the  fisheries 
conducted  under  the  FMP  are  likely  to 
jeopardize  the  continued  existence  of 
listed  salmon,  particularly  Sacramento 
River  winter  chinook  (discussed  in  this 
section)  and  Snake  River  fail  chinook 
(discussed  in  section  B.  North  of  C^pe 
Falcon).  The  conclusion  of  jeopardy 
resulted,  in  part,  because  the  FMP  does 
not  contain  specific  management 


objectives  designed  to  protect  and 
recover  listed  stocks. 

The  biological  opinion  identified  a 
Reasonable  and  Prudent  Alternative 
(RPA)  to  the  proposed  action  to  avoid 
jeopardy  to  the  stocks.  The  RPA  has 
three  parts.  First,  the  Council  must 
adopt  an  amendment  to  the  FMP  by 
October  of  1996,  and  NMFS  must 
implement  the  amendment  by  May  of 
1997,  to  include  management  objectives 
for  species  that  are  currently  listed 
under  the  ESA,  consistent  with 
immediate  conservation  needs  and  the 
long-term  recovery  of  listed  species. 
Second,  pending  completion  of  the  FMP 
amendment,  NMFS  must  reduce  all 
harvest-related  imfmcts  to  the 
Sacramento  River  winter  chinook 
salmon  population  by  a  level  that  would 
achieve  a  35  percent  increase  in 
spawner  escapement  from  current 
levels.  A  reduction  in  incidental  harvest 
impacts  of  approximately  50  percent  is 
estimated  to  be  necessary  to  achieve  the 
needed  increase  in  escapement.  The 
third  action  pertains  to  Snake  River  fall 
chinook.  which  is  discussed  in  section 
B,  North  of  Cape  Falcon. 

In  considering  how  best  to  reduce  the 
ocean  harvest  of  winter  chinook,  the 
STT  recommended  the  use  of  increased 
minimum  size  limits  in  conjunction 
with  restricted  seasons.  Because  winter 
chinook  are  significantly  smaller  than 
Central  Valley  fall  chinook.  an  increase 
in  the  minimum  size  is  expected  to 
result  in  relatively  larger  reductions  in 
harvest  impacts  on  winter  chinook 
compared  to  fall  chinook.  The  increases 
in  minimum  size  limits  (total  length)  off 
California  range  from  4  to  6  inches 
(10.2-15.2  cm)  in  the  recreational 
fishery  and  1  inch  (2.5  cm)  in  the 
commercial  fishery. 

In  addition  to  increased  minimum 
size  limits,  new  gear  restrictions  for 
recreational  fisheries  off  California  are 
being  implemented  that  ctre  intended  to 
reduce  hook-and-release  mortality  for 
fish  less  than  the  minimum  size  limit. 
Recreational  anglers  may  use  no  more 
than  one  rod  while  fishing  north  of 
Point  Conception,  which  is  the  same  as 
the  regulations  off  Oregon  and 
Washington.  Between  Horse  Mountain 
and  Point  Conception,  special 
restrictions  on  the  size,  number,  and 
placement  of  hooks  are  imposed  when 
anglers  are  using  the  mooching  instead 
of  the  trolling  technique. 

The  reductions  in  fishery  impacts  to 
Sacramento  River  winter  chinook, 
including  non-landed  mortality, 
necessary  to  achieve  the  35  percent 
increase  in  spawning  escapement 
required  by  the  biological  opinion  are 
estimated  using  a  Winter  Chinook 
Ocean  Harvest  Model.  The  model  was 


developed  by  the  California  Department 
of  Fish  and  Game  in  consultation  with 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Service. 

The  1996  preseason  abundance 
estimate  for  OCN  coho  is  63.200  fish,  a 
level  that  allows  up  to  a  20  percent 
incidental  exploitation  rate  under  the 
FMP  for  combined  ocean  and  inside 
fisheries.  A  20  percent  exploitation  rate 
would  be  expected  to  result  in  a 
spawner  escapement  of  29  adults  per 
mile  on  standard  index  surveys.  The 
1996  management  measures  result  in  a 
total  OCN  coho  exploitation  rate  of  11- 
13  percent.  The  projected  spawner 
escapement  for  1996  is  32  adults  per 
mile  on  standard  index  surveys.  The 
Council's  recommendations  include 
time  and  area  closures,  and  gear 
restrictions  intended  to  minimize 
incidental  fishing  contact  with  OCN 
coho  and  subsequent  hook-and-release 
mortality  while  allowing  access  to 
harvestable  stocks  of  chinook  salmon. 

Klamath  River  fall  chinook  are  ^ 

significantly  more  abundant,  allowing 
for  more  liberal  seasons  in  the  area 
between  Humbug  Mountain,  OR.  and 
Horse  Mountain.  CA.  termed  the 
Klamath  management  zone  (KMZ).  than 
in  recent  years.  The  Council's 
recommended  measures  provide  for 
equal  sharing  of  the  harvest  of  Klamath 
River  fall  chinook  between  the  Klamath 
River  Indian  Tribes  and  non-Indian 
fishermen. 

The  California  Fish  and  Game 
Commission  (Commission)  regulates 
sport  fishing  in  California  waters.  In  a 
March  11. 1996  letter,  the  Conunission 
notified  the  Council  that  it  is 
considering  a  higher  catch  level  for  the 
1996  in-river  sport  fishery  than  has 
existed  in  recent  years  and  requested 
the  Council  consider  an  increase  in  the 
allocation  for  the  in-river  sport  fishery 
from  the  current  12  percent  to  18 
percent  of  the  non-tribal  allocation.  The 
Commission  will  set  harvest  levels  for 
in-river  sport  fisheries  at  its  June  1996 
meeting.  The  Klamath  River  Fishery 
Management  Council  considered  in- 
river  sport  allocations  of  12, 15.  and  18 
percent  and  recommended  to  the 
Council  and  the  Commission  an  in-river 
sport  allocation  of  15  percent.  When  the 
Council  adopted  management  measures, 
it  was  not  clear  whether  in-river  sport 
fishery  impacts  were  being  modeled  at 
15  or  18  percent  of  the  non-tribal 
allocation.  Modeling  by  the  SIT 
subsequent  to  the  issuance  of  the 
Council's  recommendations  indicates 
that  the  Council's  recommended  ocean 
seasons,  in  conjunction  with  an  in-river 
sport  harvest  share  of  18  percent  and 
equal  sharing  between  tribal  and  non- 
tribal  fisheries,  would  not  achieve  the 


spawning  escapement  goal  for  Klamath 
River  fall  chinook.  An  in-river  sport 
harvest  allocation  of  15  percent  is 
predicted  to  achieve  the  spawning 
escap>ement  goal  and  provide  equal 
sharing  of  the  harvest  between  tribal 
and  non-tribal  fisheries.  NMFS  approval 
of  the  Council's  recommendations  is 
based  on  the  assumption  that  the 
Commission  will  set  an  in-river  sport 
harvest  at  15  percent  of  the  non-tribal 
allocation.  Should  the  Commission 
approve  an  allocation  higher  than  15 
percent,  NMFS  will  implement 
adjustments  to  ocean  fisheries  designed 
to  achieve  the  Klamath  River  fall 
chinook  spawning  escapement  goal  and 
provide  for  equal  sharing  between  tribal 
and  non-tribal  fisheries. 

Depending  on  the  management 
structure  for  ocean  salmon  fisheries 
north  of  Cape  Falcon,  the  Council 
recommended  that  inseason 
adjustments  be  considered  for  fisheries 
south  of  Cape  Falcon  consistent  with 
management  intent  for  stocks  of 
concern. 

Commercial  Troll  Fisheries 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  All  seasons  listed  below  are 
restricted  to  all  sahnon  species  except 
coho  salmon.  Minimum  size  limits  (total 
length)  for  chinook  salmon  are  as 
follows:  Off  Oregon,  26  inches  (66.0 
cm);  and  off  California.  26  inches  (66.0 
cm)  through  June  30  and  27  inches  (68.6 
cm)  thereafter. 

From  Point  Reyes.  CA.  to  the  U.S.- 
Mexican border,  the  commercial  fishery 
will  open  May  1  and  continue  through 
June  30.  then  reopen  July  3  and 
continue  through  September  15.  Gear  is 
restricted  to  no  more  than  six  lines  per 
vessel.  From  Bodega  Head  to  Point  San 
Pedro.  CA,  the  commercial  fishery  will 
be  open  September  16  through 
September  30.  Gear  is  restricted  to  no 
more  than  six  lines  per  vessel. 

From  Point  Arena  to  Point  Reyes,  CA, 
the  commercial  fishery  will  open  June  1 
and  continue  through  June  30,  then 
reopen  August  1  and  continue  through 
September  15.  Gear -is  restricted  to  no 
more  than  six  lines  per  vessel. 

From  Horse  Mountain  to  Point  Arena. 
CA,  the  commercial  fishery  will  open 
August  1  and  continue  through 
September  30.  Gear  is  restricted  to  no 
more  than  six  lines  per  vessel. 

From  the  Oregon-California  border  to 
Humboldt  South  Jetty.  CA,  the 
commercial  fishery  will  open  August  15 
and  continue  through  the  earlier  of 
August  31  or  attainment  of  the  2.500 
chinook  quota,  then  reopen  September  1 
and  continue  through  the  earlier  of 
September  15  or  attainment  of  the  6.000 


chinook  quota.  Gear  is  restricted  to  no 
more  than  six  lines  per  vessel.  Other 
restrictions  include  a  landing  limit  of  30 
fish  per  day  and  closure  of  the  Klamath 
Control  Zone. 

From  Cape  Arago,  OR,  to  the  Oregon- 
California  border,  the  commercial 
fishery  will  open  May  1  and  continue 
through  the  earlier  of  Jime  30  or 
attainment  of  the  5,300  chinook  quota. 
The  fishery  will  follow  a  cycle  of  4  days 
open  and  3  days  closed.  The  days  open 
may  be  adjusted  and  landing  limits  may 
be  instituted  inseason  if  necessary  to 
manage  the  fishery.  Gear  is  restricted  to 
no  more  than  foiu-  spreads  per  line. 

From  Sisters  Rocks  to  Mack  Arch,  OR, 
the  commercial  fishery  will  open 
August  3  and  continue  throu^  the 
earlier  of  August  31  or  attainment  of  the 
3.000  chinook  quota.  The  fishery  will 
follow  a  cycle  of  2  days  open  and  2  days 
closed.  The  days  open  may  be  adjusted 
and  landing  limits  may  be  instituted 
inseason  if  necessary  to  manage  the 
fishery.  Gear  is  restricted  to  no  more 
than  four  spreads  per  line,  with  the 
open  area  restricted  to  only  0-4  nautical 
miles  (7.4  km)  of  shore.  Participants 
must  register  by  August  1  with  the 
Oregon  Department  of  Fish  and 
Wildlife. 

From  Cape  Arago  to  Humbug 
Mountain.  OR,  the  commercial  fishery 
will  open  August  7  and  continue 
through  the  earlier  of  August  31  or 
attaimnent  of  the  8,800  chinook  quota, 
then  reopen  September  1  and  continue 
through  the  earlier  of  October  31  or 
attainment  of  the  10,000  chinook  quota. 
Gear  is  restricted  to  no  more  than  four 
spreads  per  line. 

From  Cape  Falcon  to  Cape  Arago,  OR. 
the  commercial  fishery  will  open  May  1 
and  continue  through  June  30.  then 
reopen  August  7  and  continue  through 
October  31.  Gear  is  restricted  to  no  more 
than  four  spreads  per  line. 

Recreational  Fisheries   . 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon.  Minimum  size  limits  (total 
length)  for  chinook  salmon  are  as 
follows:  Between  Cape  Falcon,  OR,  and 
Horse  Mountain,  CA,  20  inches  (50.8 
cm);  between  Horse  Mountain  and  Point 
Arena,  CA,  24  inches  (61.0  cm);  between 
Point  Arena  and  the  U.S.-Mexican 
border,  24  inches  (61.0  cm)  through  July 
1  and  26  inches  (66.0  cm)  thereafter.  Off 
California  north  of  Point  Conception, 
persons  fishing  for  sahnon  and  persons 
fishing  from  a  boat  with  sahnon  on 
board  are  restricted  to  no  more  than  one 
rod  per  angler.  From  Horse  Mountain  to 
Point  ConcepUon.  CA.  beginning  July  1 
the  following  restrictions  apply  when 
fishing  with  bait  and  any  combination 


of  weights  measuring  1  pound  or  less: 
No  more  than  2  hooks  may  be  used; 
when  using  2  hooks,  the  terminal 
(lower)  hook  must  be  no  less  than  5/0 
and  the  upper  hook  no  less  than  4/0.  the 
distance  between  the  2  hooks  must  not 
exceed  5  inches  (12.7  cm)  and  both 
hooks  must  be  permanently  tied  in 
place  (hard  tied);  if  using  a  single  hook,     • 
the  hook  size  cannot  be  less  than  5/0. 
Hook  size  restrictions  do  not  apply 
when  artificial  lures  are  used  or  when 
bait  is  attached  to  an  artificial  lure.  (An 
artificial  lure  is  a  man-made  lure 
designed  to  attract  fish,  not  including 
scented  or  flavored  artificial  baits.) 

From  Point  Arena.  CA,  to  the  U.S.- 
Mexican border,  the  recreational  fishery 
opened  on  March  2  (the  nearest 
Saturday  to  March  1)  for  all  salmon 
except  coho  (61  FR  8497,  March  5, 
1996).  Continuation  of  this  fishery  is 
provided  as  follows:  From  Point  San 
Pedro,  CA,  to  the  U.S.-Mexican  border, 
the  recreational  fishery  will  continue 
throng  August  25  with  a  two-fish  daily 
bag  hmit.  From  Point  Arena  to  Point 
San  Pedro.  CA,  the  recreational  fishery 
will  continue  through  October  14  with 
a  two-fish  daily  bag  limit. 

From  Horse  Mountain  to  Point  Arena. 
CA,  the  recreational  fishery  for  all 
salmon  except  coho  which  opened  on 
February  17  (the  nearest  Saturday  to 
February  15)  will  continue  through  July 
7  then  reopen  August  1  and  continue 
through  November  17  (the  nearest 
Sunday  to  November  15)  with  a  two-fish 
daily  bag  limit  for  both  seasons. 

From  Humbug  Mountain,  OR.  to 
Horse  Mountain,  CA,  the  recreational 
fishery  will  open  May  12  and  continue 
through  July  7.  then  reopen  August  18 
and  continue  through  September  21. 
Both  seasons  include  a  one-fish  daily 
bag  limit,  but  no  more  than  four  fish  in 
7  consecutive  days,  and  closure  of  the 
Klamath  Control  Zone. 

From  Cape  Falcon  to  Humbug 
Mountain,  OR.  the  recreational  fishery 
will  open  May  1  through  July  7,  then 
reopen  August  16  through  September 
30.  Both  seasons  include  a  two-fish 
daily  bag  limit,  but  no  more  than  six 
fish  in  7  consecutive  days.  Legal  gear  is 
limited  to  artificial  lures,  plugs,  or  bait 
no  less  than  6  inches  (15.2  cm)  long 
(excluding  hooks  and  swivels)  with  no 
more  than  two  single  point,  single  shank 
barbless  hooks;  flashers  and  divers  are 
prohibited. 

B.  North  of  Cape  Falcon 

From  the  U.S.-Canadian  border  to 
Cape  Falcon,  ocean  fisheries  are 
managed  to  protect  depressed  lower 
Columbia  River  fall  chinook  salmon. 
Snake  River  fall  chinook  salmon,  and 
Washington  coastal  and  Puget  Sound 
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natural  coho  salmon  stocks.  Ocean 
treaty  and  non-treaty  harvests  and 
management  measures  were  based  in 
part  on  negotiations  between 
Washington  State  fishery  managers. 
( ommercial  and  ret:reational  fishing 
groups,  and  the  Washington  coastal, 
Puget  Sound,  and  Columbia  River  treaty 
Indian  tribes  as  authorized  by  the  U.S. 
District  Court  in  U.S.  v.  Washington. 
U.S  V.  Oregon,  and  Hoh  Indian  Tribe  v. 
Baldrige. 

The  Council  recommended  that  all 
non-treaty  commercial  and  recreational 
fisheries  be  closed  north  of  Cape  Falcon, 
absent  an  agreement  between  the  United 
States  and  Canada  on  coho  salmon 
harvest  levels.  For  the  purposes  of 
modeling  impacts  and  escapements  for 
this  regime,  the  west  coast  of  Vancouver 
Island  (WCVI)  coho  harvest  was 
assumed  to  be  1.4B  million  coho.  a 
harvest  level  which  represents  recent 
year  average  harvest  rates  with  this 
year's  abundance  estimates.  Total 
allowable  harvest  levels  for  treaty 
Indian  troll  fisheries  would  be  11.000 
chinook  and  12,500  coho.  The  treaty 
Indian  coho  quota  could  be  modified 
under  inseason  management  provisions, 
not  to  exceed  20,000  coho,  upon 
agreement  of  relevant  state  and  tribal 
fishery  managers.  Because  there 
currently  is  no  assurance  that  the  WCVI 
harvest  will  be  below  1.46  million  coho, 
this  regime  is  the  one  implemented  in 
these  annual  management  measures. 

The  Council  also  re<:ommended  two 
alternate  management  regimes  for  non- 
treaty  and  treaty  Indian  fisheries  north 
of  Cape  Falcon  based  on  lower  catch 
expectations  in  the  Canadian  troll 
fishery  off  the  WCVI.  If  either  of  these 
regimes  is  to  be  implemented  inseason, 
NMFS  will  follow  the  inseason  notice 
procedures  des<:ribed  below.  Due  to  low 
abundance  of  lower  Columbia  River  fall 
chinook  stocks,  all  three  regimes 
prohibit  the  retention  of  chinook  in  non- 
treaty  commen;ial  and  recreational 
fisheries. 

1.  The  first  contingency  regime  is  if 
the  Canadian  harvest  is  anticipated  to  be 
in  the  range  of  1.1  million  to  1.3  million 
coho  off  WCVI,  the  total  allowable 
harvest  for  non-treaty  fisheries  would  be 
zero  chinook  and  75.000  coho  (18.800 
coho  to  the  commercial  fishery  and 
56.200  coho  to  the  recreational  fishery). 
For  the  purposes  of  modeling  impacts 
and  escapements  for  this  contingency, 
the  WCVI  coho  harvest  was  assumed  to 
be  1.2  million  coho,  the  midpoint  of  the 
range.  The  Regional  Director  would  use 
the  inseason  management  authority  and 
process  to  implement  the  season 
structure  recommended  by  the  Council. 
Total  allowable  harvest  levels  for  treaty 


Indian  troll  fisheries  would  be  11.000 
chinook  and  25.000  coho. 

2.  The  second  contingency  regimtj  is 
if  the  Canadian  harvest  is  anticipated  to 
be  less  than  1.1  million  coho  off  WCVI. 
the  Director,  Northwest  Region,  NMFS 
is  authorized  to  make  inseason 
adjustments  to  modify  the  ocean  quotas 
in  the  first  contingency  upon  the 
recommendation  of  the  States  of 
Washington  and  Oregon  and  the  treaty 
Indian  tribes. 

The  Council  recommended  additional 
provisions  to  protect  stocks  of 
management  concern  should  the  second 
contingency  regime  cause  coho  quotas 
to  be  increased  above  the  levels  in  the 
first  contingency  regime.  Estimated 
impacts  on  OCN  coho  cannot  be  higher 
than  those  modeled  for  the  season 
structure  to  be  implemented  for  the  first 
contingency,  and  at  least  50  percent  of 
any  savings  from  reductions  in. harvest 
below  1.2  million  coho  are  to  be 
allocated  to  spawning  escapement  of 
critical  coho  stocks. 

Since  it  is  not  known  when 
understandings  with  Canada  will  be 
reached  on  the  level  of  Canadian 
harvest,  it  is  possible  that  little  time 
could  be  available  to  implement  either 
contingency.  Therefore,  these  two 
contingencies  are  included  in  this 
action  in  order  to  simplify  the 
implementation  process  for  any 
inseason  action  and  inform  the  public  of 
the  range  of  possible  seasons. 

The  Council  analyzed  the  impacts  of 
the  proposed  seasons  and  contingencies 
on  Snake  River  spring/summer  and  fall 
chinook  stocks,  which  are  listed  as 
threatened  species  under  ESA.  For 
Snake  River  wild  spring  and  summer 
chinook,  the  available  information 
indicates  that  it  is  highly  unlikely  these 
fish  are  impacted  by  Council  area 
fisheries.  Pending  implementation  of  an 
amendment  to  the  FMP,  NMFS  and  the 
Council  must  manage  the  ocean  salmon 
fisheries  within  the  Council's 
jurisdiction  to  ensure  the  impacts  of  the 
annual  management  measures  on  Snake 
River  fall  chinook  meet  the 
requirements  of  the  March  8,  1996 
biological  opinion  and  RPA.  Impacts  of 
Council  area  fisheries  are  limited  to  no 
more  than  50  percent  of  the  1988-93 
average  exploitation  rate,  or  70  percent 
for  all  United  States  and  Canadian 
ocean  fisheries  combined.  The  STT 
estimated  that  under  the  Council's 
recommended  management  measures, 
impacts  on  Snake  River  fall  chinook 
would  be  63  percent  of  the  base  period 
average  for  all  ocean  fisheries,  thus 
meeting  the  standard  of  no  more  than  70 
percent. 


Commercial  Troll  Fisheries 

Non-treaty  commercial  troll  fisheries 
north  of  Cape  Falcon  ar^  closed  in  199b. 
Should  a  contingency  management 
regime  be  implemented  in^ason,  the 
commercial  fishery  for  all  salmon 
except  chinook  between  Xhp  U.S.- 
Canadian border  and  Leadbetter  Point. 
WA,  will  open  July  26  and  continue 
through  the  earlier  of  September  30  or 
attainment  of  the  18,800  coho  quota. 
The  fishery  will  follow  a  cycle  of  3  days 
open  and  4  days  closed,  with  a 
possession  and  landing  limit  of  75  coho 
per  opening.  The  days  open  and  the 
landing  limit  may  be  adjusted  inseason 
if  necessary  to  manage  the  fishery.  The 
minimum  size  limit  (total  length)  for 
coho  salmon  is  16.0  inches  (40.6  cm). 
The  commercial  troll  ocean  quota  for 
coho  may  be  adjusted  by  inseason 
action  if  the  Canadian  harvest  is 
anticipated  to  be  less  than  1.1  million 
coho  off  WCVI. 

RecreatioDal  Fisheries 

Recreational  fisheries  north  of  Cape 
Falcon  are  closed  in  1996.  Should  a 
contingency  management  regime  be 
implemented  inseason,  the  recreational 
fisheries  for  all  salmon  except  chinook 
will  be  divided  into  four  subareas. 
Opening  dates,  subarea  quotas,  bag 
limits,  and  area  restrictions  are 
described  below.  The  fisheries  in  all 
subareas  will  close  the  earlier  of 
September  26  or  on  attainment  of  the 
subarea  coho  salmon  quota.  The 
minimum  size  limit  (total  length)  for 
coho  salmon  is  16.0  inches  (40.6  cm). 
The  recreational  ocean  quotas  (overall 
and  subarea)  for  coho  may  be  adjusted 
by  inseason  action  if  the  Canadian 
harvest  is  anticipated  to  be  less  than  1.1 
million  coho  off  WCVI. 

From  the  Queets  River  to  Leadbetter 
Point,  WA.  and  from  Leadbetter  Point, 
WA,  to  Cape  Falcon,  OR,  the  fishery 
will  opwn  July  22  with  coho  subarea 
quotas  of  20,800  and  28,100. 
respectively.  Both  subareas  will  be  open 
Sunday  through  Thursday  only,  with  a 
two-fish  daily  bag  limit,  but  no  more 
than  four  fish  in  7  consecutive  days,  and 
closed  0-3  miles  (4.8  km)  of  shore  north 
of  the  Columbia  Control  Zone  and  in  the 
Columbia  Control  Zk)ne. 

From  Cape  Alava  to  the  Queets  River, 
WA,  the  fishery  will  open  August  5  with 
a  1 .500  coho  subarea  quota.  The  fishery 
will  be  open  7  days  per  week  with  a 
two-fish  daily  bag  limit,  and  closed  0- 
3  miles  (4.8  km)  of  shore. 

From  the  U.S.-Canadian  border  to 
Cape  Alava,  WA,  the  fishery  will  open 
August  5  with  a  5.800  cDho  subarea 
quota.  The  fishery  will  be  open  7  days 
per  week  with  a  two-fish  daily  bag  limit, 


and  closed  0-3  miles  (4.8  km)  of  shore 
south  of  Skagway  Rock. 

Treaty  Indian  Fisheries 

Ocean  salmon  management  measures 
proposed  by  the  treaty  Indian  tribes  are 
part  of  a  comprehensive  package  of 
treaty  Indian  and  non-treaty  salmon 
fisheries  in  the  ocean  and  inside  waters 
that  was  agreed  to  by  the  various 
parties.  Treaty  troll  seasons,  minimum 
length  restrictions,  and  gear  restrictions 
were  developed  by  the  tribes  and  agreed 
to  by  the  Council.  Treaty  Indian  troll 
fisheries  north  of  Cape  Falcon  are 
governed  by  a  chinook  quota  of  11,000 
fish  and  a  coho  quota  which  is 
dependent  on  the  level  of  Canadian 
coho  harvest  off  WCVI.  If  the  Canadian 
harvest  is  more  than  1.3  million  coho  off 
WCVI,  then  the  coho  quota  is  set  at 
12,500  fish;  upon  agreement  of  state  and 
tribal  managers,  the  Regional  Director 
will  implement  an  inseason  adjustment 
to  the  coho  quota  not  to  exceed  20,000 
fish.  At  a  Canadian  harvest  level 
between  1.1  and  1.3  million  coho  off 
WCVI.  the  Regional  Director  will  adjust 
the  coho  quota  to  25,000.  The  all- 
salmon-except-coho  seasons  will  open 
May  1  and  extend  through  June  30,  if 
the  overall  harvest  guideline  of  7,000 
chinook  is  not  reached.  The  all-salmon 
seasons  will  open  August  1  and  extend 
through  the  earliest  of  September  15  or 
attainment  of  the  chinook  or  coho 
quotas.  The  minimum  length 
restrictions  for  all  treaty  ocean  fisheries, 
excluding  ceremonial  and  subsistence 
harvest,  is  24  inches  (61.0  cm)  for 
chinook  and  16  inches  (40.6  cm)  for 
coho. 
The  1997  Fisheries 

The  timing  of  the  March  and  April 
Council  meetings  makes  it  impracticable 
for  the  Council  to  recommend  fishing 
seasons  that  begin  before  May  1  of  the 
same  year.  Therefore,  1997  fishing 
season  openings  earlier  than  May  1  also 
are  established  in  this  notification.  The 
Council  recommended,  and  NMFS 
concurs,  that  the  following  seasons  will 
open  off  California  in  1997.  From  Point 
Lopez  to  Point  Mugu,  a  commercial 
fishery  for  all  salmon  except  coho  will 
open  April  15  and  continue  through  the 
eariier  of  April  28  or  attainment  of  the 
10,000  chinook  quota.  This  fishery  is 
intended  to  evaluate  the  relative 
contribution  rates  of  Central  Valley, 
Klamath,  and  southern  Oregon  chinook 
stocks  to  catches  off  southern  California. 
The  following  recreational  seasons  have 
two-fish  daily  bag  limits  and  a 
minimum  size  limit  of  24  inches  (61.0 
cm)  for  chinook  salmon:  From  Pigeon 
Point  to  the  U.S.-Mexican  border,  a 
recreational  fishery  for  all  salmon  will 


open  on  March  15.  From  Point  Arena  to 
Pigeon  Point,  a  recreational  fishery  for 
all  salmon  will  open  on  March  29.  From 
Horse  Mountain  to  Point  Arena,  a 
recreational  fishery  for  all  salmon 
except  coho  will  open  on  February  15 
(the  nearest  Saturday  to  February  15).  If 
an  evaluation  indicates  low  coho 
abundance  is  anticipated  in  1997, 
inseason  action  may  be  taken  to  prohibit 
retention  of  coho  in  the  recreational 
fisheries  south  of  Point  Arena. 

At  its  March  1997  meeting,  the 
Council  will  consider  an  inseason 
recommendation  to  open  commercial 
and  recreational  seasons  for  all  salmon 
except  coho  on  April  15. 1997.  in  areas 
off  Oregon. 

The  following  tables  and  text  are  the 
management  measures  recommended  by 
the  Council  for  1996  and,  as  specified, 
for  1997. 

Table  1.  Commercial  Management 
Measures  for  1996  Ocean  Salmon 
Fisheries 

Note:  This  table  contains  important 
restrictions  in  parts  A,  B,  and  C  which  must 
be  followed  for  lawful  participation  in  the 
fishery. 

A.  Season  Descriptions 

North  of  Cape  Falcon 

Attention:  All  non-treaty  troll  and 
recreational  ocean  fisheries  north  of 
Cape  Falcon  are  closed  in  1996.  and  will 
remain  closed  all  season  unless  the 
conditions  allowing  the  contingency 
season  to  be  implemented  are  met.  If 
Canadian  harvest  of  coho  off  the  west 
coast  of  Vancouver  Island  (WCVI)  is 
determined  to  be  at  1.3  million  coho  or 
less,  a  contingency  season  described 
below  will  be  implemented  through  an 
inseason  adjustment  to  the  regulations. 
At  a  harvest  level  of  1.1  million  to  1.3 
million  coho  otf  the  WCVI,  the  non- 
treaty  ocean  total  allowable  catch  (TAC) 
will  be  set  at  75.000  coho;  the  troll 
fishery  will  be  limited  by  overall  catch 
quotas  of  zero  chinook  and  18.800  coho. 
At  a  harvest  level  of  less  than  1.1 
million  coho  off  the  WCVI.  the  non- 
treaty  coho  TAC  may  be  increased 
contingent  on:  Allocating  at  least  50 
percent  of  the  savings  from  harvest 
reductions  below  1.2  million  coho  to 
spawner  escapement  of  the  critical  coho 
stocks;  no  increase  in  estimated  Oregon 
coastal  natural  coho  impacts  above 
those  modeled  under  the  assumptions  of 
the  season  structure  presented  in  the 
contingency  season  for  an  assumed 
WCVI  harvest  of  1.2  million  coho;  and 
agreement  among  all  relevant  state  and 
tribal  fishery  managers.  The 
contingency  season,  if  it  is 
implemented,  and  any  adjustments  to 


the  non-treaty  coho  TAC  will  be 
implemented  by  inseason  management 

Season  Effective  h4ay  1,1996 

US-Canadian  Border  to  Cape  Falcon 

Closed. 
Contingency  Season 
U.S.-Canadian  Border  to  Leadbetter 
Point 

July  26  through  earlier  of  September 
30  or  18,800  coho  quota.  All  salmon 
except  chinook.  Season  to  follow  a  cycle 
of  3  days  open/4  days  closed.  The  open/ 
closure  cycle  may  be  modified  inseason 
as  necessary  to  manage  the  fishery.  Each 
vessel  may  possess,  land  and  deliver  no 
more  than  75  coho  per  open  period.  The 
landing  limit  may  be  modified  inseason 
as  necessary  to  utilize  the  available 
quota.  Following  any  closure,  vessels 
must  land  and  deliver  fish  in  the  area 
or  adjacent  closed  area  within  24  hours. 

South  of  Cape  Falcon 
Cape  Falcon  to  Cape  Arago 

May  1  through  June  30,  and  August  7 
through  October  31.  All  salmon  except 
coho.  No  more  than  4  spreads  per  line. 

Cape  Arago  to  Oregon-California  Border 

May  1  through  earlier  of  June  30  or 
5.300'chinook  quota.  All  salmon  except 
coho.  Season  to  follow  a  cycle  of  4  days 
open/3  days  closed.  The  open/closure 
cycle  may  be  modified  inseason  as 
necessary  to  manage  the  fishery.  No 
more  than  4  spreads  per  line.  Landing 
limits  may  be  instituted  inseason  as 
necessary  to  keep  the  fishery  within  the 
quota. 
Cape  Arago  to  Humbug  Mountain 

August  7  through  earlier  of  August  31 
or  8.800  chinook  quota,  and  September 

1  through  eariier  of  October  31  or  10,000 
chinook  quota.  All  salmon  except  coho. 
No  more  than  4  spreads  per  line. 

Sisters  Rocks  to  Mack  Arch 

August  3  through  earlier  of  August  31 
or  3,000  chinook  quota.  All  salmon 
except  coho.  Season  to  follow  a  cycle  of 

2  days  open/2  days  closed.  The  open/ 
closure  cycle  may  be  modified  inseason 
as  necessarv  to  manage  the  fisher> .  No 
more  than  4  spreads  per  Une.  Open  only 
0  to  4  nautical  miles  (7.4  km)  of  shore. 
All  salmon  caught  in  the  area  must  be 
landed  and  delivered  in  Port  Orford. 
Gold  Beach,  or  Brookings  within  24  • 
hours  of  each  closure.  Landings  limits 
mav  be  instituted  inseason  as  necessary 
to  keep  the  fishery-  within  the  quota. 
Vessel  registration  with  the  Oregon 
Department  of  Fish  and  Wildlife  is 
required  by  the  State  prior  to  August  1 
for  participants  in  this  fishery  in  order 
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to  accurately  sample  the  catch  to 
determine  the  river  of  origin  of  salmon 
landed  in  this  Fishery. 

Oregon-California  Border  to  Humboldt 
South  Jetty 

August  15  thru  earlier  of  August  31  or 
2,500  Chinook  quota,  and  September  1 
thru  earlier  of  September  15  or  6,000 
Chinook  quota.  All  salmon  except  coho. 
Landing  limit  of  30  fish  per  day. 
Chinook  minimum  size  limit  (total 
length)  of  27  inches.  Klamath  Control 
Zone  closed  (see  C.7.).  See  line 
restriction  (C.3.). 


Horse  Mountain  to  Point  Arena 

August  1  through  September  30.  All 
salmon  except  coho.  Chinook  minimum 
size  limit  (total  length)  of  27  inches.  See 
line  restriction  (C.3.). 

Point  Arena  to  Point  Reyes 

June  1  through  June  30,  and  August  1 
through  September  15.  All  salmon 
except  coho.  Chinook  minimum  size 
limits  (total  length)  of  26  inches  through 
June  30  and  27  inches  thereafter.  See 
line  restriction  (C.3.). 

Bodega  Head  to  Point  San  Pedro 

September  16  through  September  30. 
All  salmon  exqept  coho.  Chinook 

B.  Minimum  Size  Limits 

[Inches'] 


minimum  size  limit  (total  length)  of  27 
inches.  See  line  restriction  (C.3.). 

Point  Reyes  to  U.S.-Mexican  Border 

May  1  through  June  30,  and  July  3 
throc^  September  15.  All  salmon 
except  coho.  Chinook  minimum  size 
limit  (total  length)  of  26  inches  through 
June  30  and  27  inches  thereafter.  See 
line  restriction  (C.3.). 

Point  Lopez  to  Point  Mugu  in  1997 

April  15  through  earlier  of  April  28  or 
10,000  Chinook  quota.  All  salmon 
except  coho.  Chinook  minimum  size 
limit  (total  length)  of  26  inches.  All  fish 
must  be  landed  within  the  area.  See  line 
restriction  (C.3.). 


Area  (wt>en  open) 

Chinook 

Coho 

Pink 

Total  length 

Head-off 

Total  length 

Head^ff 

Noftti  of  Cape  Falcor   

16.0 

12.0 

None 

Cape  Falcon  to  Oregorv-Calrfomia  Border  

26.0 

26.0 

or  27.0 

19.5 
19.5 
20.25 

None 

Soutti  of  OegorvCalifomia  Border  (see  pan  A  tor  app<icat)(e  chmook  size 

None. 

limit). 

'  Metnc  equivalents  (or  chinook:  27.0  inches-68.6  cm.  26.0  inches-66.0  cm,  20.25  inches-51.4  cm,  19.5  inches-49.5  cm. 
Metric  equivalents  for  coho:  16.0  incf>es»40.6  cm,  12.0  inches>30.5  cm. 


C.  Spet;ial  Requirements.  Restrictions, 
and  Exceptions 

C.l.  Hooks — Single  point,  single 
shank  barbless  hooks  are  required. 

C.2.  Spread — A  single  leader 
connected  to  an  individual  lure  or  bait. 

C.3.  Line  Restriction — No  more  than  6 
lines  per  vessel  off  California. 

C.4.  Compliance  with  Minimum  Size 
or  Other  Special  Restrictions — All 
salmon  on  board  a  vessel  must  meet  the 
minimum  size  or  other  spe<nal 
requirements  for  the  area  being  fished 
and  the  area  in  which  they  are  landed 
if  that  area  is  open.  Salmon  may  be 
landed  in  an  area  that  is  closed  only  if 
they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in 
which  they  were  caught. 

C.5.  Transit  Through  Closed  Areas 
with  Salmon  on  Board — It  is  unlawful 
for  a  vessel  to  have  troll  gear  in  the 
water  while  transiting  any  area  closed  to 
salmon  fishing  while  possessing 
salmon. 

C.6.  Notification  When  Unsafe 
Conditions  Prevent  Compliance  with 
Regulations — A  vessel  is  exempt  from 
meeting  the  landing  requirements  for 
the  contingency  season  north  of 
Leadbetter  Point  if  if  is  prevented  by 
unsafe  weather  conditions  or 
mechanical  problems  from  meeting 
landing  restrictions,  and  it  complies 
with  the  State  of  Washington 


requirement  to  notify  the  U.S.  Coast 
Guard  and  receives  acknowledgement  of 
such  notification  prior  to  leaving  the 
irea  where  landing  is  required.  This 
notification  shall  include  the  name  of 
the  vessel,  port  where  delivery  will  be 
made,  approximate  amount  of  salmon 
(by  species)  on  board  and  the  estimated 
time  of  arrival. 

C.7.  Klamath  Control  Zone — The 
ocean  area  at  the  Klamath  River  mouth 
bounded  on  the  north  by  41°38'48"  N. 
lat.  (approximately  6  nautical  miles 
north  of  the  Klamath  River  mouth),  on 
the  west  by  124''23'00"  W.  long, 
(approximately  12  nautical  miles  of 
shore),  and  on  the  south  by  41''26'48"  N. 
lat.  (approximately  6  nautical  miles 
south  of  the  Klamath  River  mouth). 

C.8.  Inseason  Management — In 
addition  to  standard  inseason  actions  or 
inseason  modifications  already  noted 
under  the  season  description,  the 
following  inseason  guidance  is  provided 
to  NMFS: 

Transfers  of  5,000  fish  or  less  between 
subarea  quotas  north  of  Cape  Falcon 
shall  be  done  on  a  fish-for-fish  basis; 

NMFS  may  make  inseason 
adjustments  to  fisheries  north  and  south 
of  Cape  Falcon,  consistent  with  and 
complementary  to  Council  spawner 
escapement  objectives,  if  management 
agreements  or  understandings  with 
Canada  warrant  such  action; 


At  the  March  1997  meeting,  the 
Council  will  consider  an  inseason 
recommendation  to  open  commercial 
seasons  for  all  salmon  except  coho  on 
April  15  in  areas  off  Oregon. 

C.9.  Incidental  Halibut  Harvest — To 
land  Pacific  halibut  caught  incidentally 
in  Area  2A  (all  waters  off  the  States  of 
Washington,  Oregon,  and  California) 
while  trolling  for  salmon  during  troll 
seasons,  a  vessel  must  be  issued  an 
incidental  halibut  harvest  license  by  the 
International  Pacific  Halibut 
Commission  (phone  206-634-1838). 
License  applications  must  be 
postmarked  no  later  than  April  1,  1996. 
A  salmon  troller  may  participate  in  this 
fishery  or  in  the  directed  commercial 
fishery  targeting  halibut,  but  not  in  both. 
In  troll  fisheries  (except  in  July), 
incidentally  caught  halibut  may  be 
landed  under  the  following  restrictions: 
No  more  than  1  halibut  for  each  15 
chinook  landed,  except  1  halibut  may  be 
landed  without  meeting  the  ratio 
requirement,  and  no  more  than  20 
halibut  may  be  landed  per  trip.  Halibut 
retained  must  be  in  compliance  with  the 
minimum  size  limit  of  32  inches  (81.3 
cm).  The  Oregon  Department  of  Fish 
and  Wildlife  will  monitor  landings.  If 
landings  are  projected  to  exceed  the 
16,068-lb  (7.3-mt)  preseason  allocation 
or  the  entire  Area  2A  total  allowable 
catch  of  halibut.  NMFS  will  take 


inseason  action  to  close  the  incidental 
halibut  fishery  through  a  document 
published  in  the  Federal  Register. 

CIO.  Consistent  with  Council 
management  objectives,  the  State  of 
Oregon  may  establish  additional  late- 
season,  all-salmon-except-coho  fisheries 
in  state  waters. 

C.ll.  For  the  purposes  of  California 
Department  of  Fish  and  Game  Code, 
section  8232.5.  the  definition  of  the 
Klamath  management  zone  for  the  ocean 
salmon  season  shall  be  that  area  fi-om 
Humbug  Mountain,  OR,  to  Horse 
Mountain,  CA. 

Table  2.  Recreational  Management 
Measures  for  1996  Ocean  Salmon 
Fisheries 

Note:  This  table  contains  important 
restrictions  in  parts  A,  B.  and  C  which  must 
be  followed  for  lawful  participation  in  the 
fishery. 

A.  Season  Descriptions 
North  of  Cape  Falcon 

Attention:  All  non-treaty  troll  and 
recreational  ocean  fisheries  north  of 
Cape  Falcon  are  closed  in  1996,  and  will 
remain  closed  all  season  unless  the 
conditions  allowing  the  contingency 
season  to  be  implemented  are  met.  If 
Canadian  harvest  of  coho  off  the  west 
coast  of  Vancouver  Island  (WCVI)  is 
determined  to  be  at  1.3  million  coho  or 
less,  a  contingency  season  described 
below  will  be  implemented  through  an 
inseason  adjustment  to  the  regulations. 
At  a  harvest  level  of  1.1  million  to  1.3 
million  coho  off  the  WCVI,  the  non- 
treaty  ocean  total  allowable  catch  (TAC) 
will  be  set  at  75,000  coho;  the 
recreational  fishery  will  be  limited  by 
overall  catch  quotas  of  zero  chinook  and 
56.200  coho.  At  a  harvest  level  of  less 
than  1.1  million  coho  off  the  WCVI,  the 
non-treaty  coho  TAC  may  be  increased 
contingent  on:  allocating  at  least  50 
percent  of  the  savings  from  harvest 
reductions  below  1.2  million  coho  to 
spawner  escapement  of  the  critical  coho 
stocks;  no  increase  in  estimated  Oregon 
coastal  natural  coho  impacts  above 
those  modeled  under  the  assumptions  of 
the  season  structure  presented  in  the 
contingency  season  for  an  assumed 
WCVI  harvest  of  1.2  million  coho;  and 
agreement  among  all  relevant  state  and 
tribal  fishery  managers.  The 
contingency  season,  if  it  is 
implemented,  and  any  adjustments  to 
the  non-treaty  coho  TAC  will  be 
implemented  by  inseason  management. 

Season  Effective  May  1,  1996 
U.S. -Canadian  Border  to  Cape  Falcon 
Closed. 


Contingency  Season 
U.S.-Canadian  Border  to  Cape  Alava 

August  5  through  earlier  of  September 
26  or  5,800  coho  subarea  quota.  Open  7 
days  per  week.  All  saUnon  except 
chinook.  Two  fish  per  day.  Clo^  0  to 
3  miles  (4.8  km)  of  shore  south  of 
Skagway  Rock  (48°21'58"  N.  lat.). 
Inseason  management  may  be  used  to 
maintain  season  length. 

Cape  Alava  to  Queets  River 

August  5  through  earlier  of  September 
26  or  1,500  coho  subarea  quota.  Open  7 
days  per  week.  All  salmon  except 
chinook.  Two  fish  per  day.  Closed  0  to 
3  miles  (4.8  km)  of  shore.  Inseason 
management  may  be  used  to  maintain 
season  length. 

Queets  River  to  Leadbetter  Point 

July  22  through  earlier  of  September 
26  or  20,800  coho  subarea  quota.  Open 
Sunday  through  Thursday  only.  All 
salmon  except  chinook.  Two  fish  per 
day.  No  more  than  4  fish  in  7 
consecutive  days.  Closed  0  to  3  miles 
(4.8  km)  of  shore.  Inseason  management 
may  be  used  to  maintain  season  length. 

Leadbetter  Point  to  Cape  Falcon 

July  22  through  earlier  of  September 
26  or  28,100  coho  subarea  quota.  Open 
Sunday  through  Thursday  only.  All 
salmon  except  chinook.  Two  fish  per 
day.  No  more  than  4  fish  in  7 
consecutive  days.  Closed  0  to  3  miles 
(4.8  km)  of  shore  north  of  the  Columbia 
Control  Zone  and  in  the  Columbia 
Control  Zone  (see  C.5.  for  revised 
definition).  Inseason  management  may 
be  used  to  maintain  season  length. 

South  of  Cape  Falcon 

Cape  Falcon  to  Humbug  Mountain 

May  1  through  July  7,  and  August  16 
through  September  30.  All  salmon 
except  coho.  Two  fish  per  day.  No  more 
than  6  fish  in  7  consecutive  days.  Legal 
gear  limited  to:  Artificial  lures,  plugs  or 
bait  no  less  than  6  inches  (15.2  cm)  long 
(excluding  hooks  and  swivels)  with  no 
more  than  2  single  point,  single  shank 
barbless  hooks;  flashers  and  divers 
prohibited. 

Humbug  Mountain  to  Horse  Mountain 

May  12  through  July  7,  and  August  18 
through  Septejnber  21.  All  salmon 
except  coho.  1  fish  per  day.  No  more 
than  4  fish  in  7  consecutive  days. 
Klamaiii  Control  2^ne  closed  (see  C.6.). 
See  rod  restriction  (C.2.). 


Horse  Mountain  to  Point  Arena 

February  17  (nearest  Saturday  to 
February  15)  through  July  7.  and  August 
1  throu^  November  17  (nearest  Sunday 
to  November  15).  All  salmon  except 
coho.  Two  fish  per  day.  Chinook 
minimum  size  limit  of  24  inches.  See 
rod  and  gear  restrictions  (C.2.  and  C.3.). 

In  1997,  the  season  will  open 
February  15  (nearest  Saturday  to 
February  15)  through  April  30  for  all 
salmon  except  coho;  two  fish  per  day; 
chinook  minimum  size  limit  of  24 
inches. 

Point  Arena  to  Point  San  Pedro 

March  2  through  October  14.  All 
salmon  except  coho.  Two  fish  per  day. 
Chinook  minimum  size  limit  of  24 
inches  through  July  1  and  26  inches 
thereafter.  See  nxi  and  gear  restrictions 
(C.2.  and  C.3.). 

In  1997,  the  season  will  open  March 
29  through  April  30  for  all  salmon;  two 
fish  per  day;  chinook  minimum  size 
limit  of  24  inches.  If  evaluation 
indicates  low  coho  abundance  in  1997. 
inseason  action  may  prohibit  retention 
of  coho.  At  the  April  1997  meeting,  the 
Council  will  consider  measures  for  the 
remainder  of  the  season. 

Point  San  Pedro  to  Pigeon  Point 

March  2  through  August  25.  All 
salmon  except  coho.  Two  fish  per  day. 
Chinook  minimum  size  limit  of  24 
inches  through  July  1  and  26  inches 
thereafter.  See  rod  and  gear  restrictions 
(C.2.  and  C.3.). 

In  1997,  the  season  will  open  March 
29  through  April  30  for  all  salmon;  two 
fish  per  day;  chinook  minimum  size 
limit  of  24  inches.  If  evaluation 
indicates  low  coho  abundance  in  1997. 
inseason  action  may  prohibit  retention 
of  coho.  At  the  April  1997  meeting,  the 
Council  will  consider  measures  for  the 
remainder  of  the  season. 

Pigeon  Point  to  U.S.-Mexican  Border 

March  2  through  August  25.  All 
salmon  except  coho.  Two  fish  per  day. 
Chinook  minimum  size  limit  of  24 
inches  through  July  1  and  26  inches 
thereafter.  See  rod  and  gear  restrictions 
(C.2.  and  C.3.). 

In  1997,  the  season  will  open  March 
15  through  April  30  for  all  salmon;  two 
fish  per  day;  chinook  minimum  size 
limit  of  24  inches.  If  evaluation 
indicates  low  coho  abundance  in  1997. 
inseason  action  may  prohibit  retention 
of  coho.  At  the  April  1997  meeting,  the 
Council  will  consider  measures  for  the 
remainder  of  the  season. 
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B.  Minimum  Size  Limits 

[Total  length  in  inches'] 


Area  (when  open) 


North  of  Cape  Falcon  

Cape  Falcon  to  Horse  Mountain  

South  of  Horse  Mountain  (see  part  A  lor  applicable  chinook  size  limit) 


ChifKxik 


20.0 
24.0  or  26.0 


Coho 


16.0 


Pink 


None. 

None,  except  20.0  off  California. 

20.0. 


•Metric  equivalents  for  chinooK:  26  0  inches-66  0  cm.  24.0  inches=61.0  cm.  20.0  inches-50.8  cm. 
Metnc  equivalents  for  coho:  16.0  inches-40.6  cm. 
Metric  equivalents  for  pink:  20  0  inches=50.8  cm. 


C  Special  Reqiiii^ments,  Restrictions. 

and  E\c;uptions 

C.  1.  Hnoks — Single  point,  single 
shank  barbiess  hooks  are  retjiiired  for  ail 
fishing  gear  north  of  Point  Conception, 
CA  (34°27'0()"N.  lat.). 

C;.2.  Restriction  on  Miinibtr  of  Fishing 
Rods  Off  Calif ornm  North  of  Point 
Conception — No  person  fishing  for 
salmon,  and  no  person  fishing  from  a 
boat  with  salmon  on  board,  may  use 
more  than  one  rod  and  line. 

C.3.  Cear  Restrictions  Between  Horse 
Mountain  and  Point  Conception, 
Cahfornia.  Beginning  July  I,  199H — 
When  fishing  with  bait  and  any 
combination  of  weights  measuring  1  lb 
or  less,  the  following  restrictions  apply: 
no  more  than  2  hooks  may  be  u.sed; 
when  using  2  hooks,  the  terminal 
(lower)  hook  must  be  no  less  than  5/0 
and  the  upper  hook  no  less  than  4/0,  the 
distance  between  the  2  hooks  must  not 
exceed  5  inches  (12.7  cm)  and  both 
hooks  must  be  permanently  tied  in 
place  (hard  tied);  if  using  a  single  hook, 
the  hook  size  cannot  be  less  than  5/0. 
Hook  size  restrictions  do  not  apply 
when  artificial  lures  are  u.sed  or  when 
bait  is  attached  to  an  artificial  lure.  (An 
artificial  lure  is  a  man-made  lure 
designed  to  attract  fish,  not  including 
scented  or  flavored  artificial  baits.) 

C.4.  Compliance  with  Minimum  Size 
or  Other  Special  Restrictions — All 
salmon  on  board  a  ves.sel  must  meet  the 
minimum  size  or  other  spec;ial 


requirements  fOr  the  area  being  fished 
and  the  area  in  which  they  are  landed 
if  that  area  is  open.  Salmon  may  be 
landed  in  an  area  that  is  closed  only  if 
they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in 
which  they  were  caught. 

C.5.  Columbia  Control  Zone — The 
ocean  area  at  the  Columbia  River  mouth 
bounded  by  a  line  extending  for  6 
nauticat  miles  (11.1  km)  due  west  from 
North  Head  along  46°18'00"  N.  lat.  to 
124''13'18"  VV.  long.,  then  southerly  to 
46''13'24"  N.  lat.  and  124°11'00"  VV. 
long,  (green,  Columbia  River  Entrance 
Lighted  Bell  Buoy  #1).  then  southerly  to 
46°11'06"N.  lat.  and  124''11'00"  W. 
long,  (red,  Columbia  River  Approach 
Lighted  Whistle  Buoy),  then  northeast 
along  red  buoy  line  to  the  tip  of  the 
south  jetty. 

C.6.  Klamath  Control  Zone — The 
ocean  area  at  the  Klamath  River  mouth 
bounded  on  the  north  by  41''38'48"  N. 
lat.  (approximately  6  nautical  miles 
[111  km  1  north  of  the  Klamath  River 
mouth),  on  the  west  by  124'*23'00"  W. 
long,  (approximately  12  nautical  miles 
|22.2  kmj  of  shore),  and  on  the  south  by 
41°26'48"N.  lat.  (approximately  6 
nautical  miles  |11.1  km|  south  of  the 
Klamath  River  mouth). 

Cl.  Inseason  Management — To  meet 
preseason  management  objectives  such 
as  quotas,  harvest  guidelines  and  season 
duration,  certain  regulatory 
modifications  may  become  necessary 
inseason.  Actions  could  include 


modifications  to  bag  limits  or  days  open 
to  fishing,  and  extensions  or  reductions 
in  areas  open  to  fishing. 

For  1996,  the  Council  has  requested 
NMFS  to  make  inseason  adjustments  to 
fisheries  north  and  south  of  Cape 
Falcon,  consistent  with  and 
complementary  to  Council  spawner 
escapement  objectives,  in  the  event  that 
management  agreements  or 
understandings  with  Canada  warrant 
such  action. 

The  procedure  for  inseason  transfer  of 
coho  among  recreational  subareas  north 
of  Cape  Falcon  will  be  as  follows: 

After  conferring  with  representatives 
of  the  affected  ports  and  the  Salmon 
Advisory  Subpanel  recreational 
representatives  north  of  Cape  Falcon, 
NMFS  may  transfer  coho  inseason 
among  recreational  subareas  to  help 
meet  the  recreational  season  duration 
objectives  (for  each  subarea).  Any 
transfers  between  subarea  quotas  of 
5,000  fish  or  less  shall  be  done  on  a  fish- 
for-fish  basis. 

At  the  March  1997  meeting,  the 
Council  will  consider  an  inseason 
recommendation  to  open  seasons  for  all 
salmon  except  coho  on  April  15  in  areas 
off  Oregon. 

C.8.  Consistent  with  Council 
management  objectives,  the  States  of 
Washington  and  Oregon  may  establish 
limited  seasons  in  State  waters;  fisheries 
in  Oregon  State  waters  are  limited  to  all 
salmon  except  coho. 


Table  3.  Treaty  Indian  Management  Measures  for  1996  Ocean  Salmon  Fisheries. 

Note:   This   table  contains   impurlant   restrictions   in   parts   A,   B,   and  C  which   must   be   followed   for   lawful   participation   in   the 
fishery 

A.  Season  Descriptions 


TntM  and  area  boundaries 

Open  seasons 

Salmon  spe- 
cies 

Minimum  size 
limit  (inches') 

Special  restrictions  by  area 

Chinook 

Coho 

Makah — That  portion  of  the  Fishery  Man- 
agement Area  (FMA)  north  of  48°02  15" 
N.  tat.  (Norwegian  Memorial)  and  east  of 
125°44  OO"  W  long. 

May  1  through  earlier  of  June  30 
or  overall  7.000  Chinook  guide- 
line   1^  more  than  3,500  Chi- 
nook  may   be   taken   prior   to 
June  1 

All  except 
echo. 

24 

BartjJess  hooks.  No  more 
than  8  fixed  Nnes  per 
boat  or  no  more  than  4 
hand-hekj  lines  per  per- 
son. 

A.  Season  Description&— Continued 


Tribe  and  area  boundaries 


Open  seasons 


Quileut*— That  portion  of  the  FMA  be- 
tween 48°07'36"  N.  lat.  (Sand  Point)  and 
47°31'42"  N.  lat.  (Queets  River)  east  of 
125°44'00"  W.  tong. 


Hoh— That  portkjn  of  the  FMA  between 
47"'54'18"  N.  lat.  (Quillayute  River)  and 
47'21'00"  N.  lat.  (Quinault  River)  east  of 
125''44'00"  W.  tong. 


Quinault— That  portton  of  tt>e  FMA  be- 
tween 47''40'06"  N.  lat.  (Destnjction  Is- 
larxJ)  and  46»53'18"  N.  lat.  (Point  Che- 
halis)  east  of  125''44'00"  W.  tong. 


August  1  through  earliest  of  Sep- 
temt>er  15  or  chinook  or  coho 
quota. 

K/lay  1  through  earlier  of  June  30 
or  overaN  7,000  Chinook  guide- 
line. No  more  than  3.500  Chi- 
nook may  be  taken  prior  to 
June  1. 

August  1  through  earliest  of  Sep- 
tember 15  or  Chinook  or  coho 
quota. 

May  1  through  earlier  of  June  30 
or  overall  7,000  chinook  guide- 
line. No  more  than  3.500  Chi- 
nook may  be  taken  prior  to 
June  1. 

August  1  through  earliest  of  Sep- 
temt>er  15  or  chinook  or  coho 
quota. 

May  1  through  earlier  of  June  30 
or  overall  7,000  chinook  guide- 
line. No  more  than  3,500  Chi- 
nook may  be  taken  prtor  to 
June  1. 

August  1  through  earliest  of  Sep- 
tember 15  or  chirwok  or  coho 
quota. 


Salmon  spe- 
cies 


AH 


All  except 
coho. 


All 


All  except 
coho. 


AH 


Afl  except 
coho. 


All 


•Metric  equivalents:  24  inches-61.0  cm,  16  inches=40.6  cm. 


B.  Special  Requirements.  Restrictions, 
and  Exceptions 

B.l.  All  boundaries  may  be  changed 
to  include  such  other  areas  as  may 
hereafter  be  authorized  by  a  Federal 
court  for  that  tribe's  treaty  fishery. 

B.2.  Applicable  lengths,  in  inches,  for 
dressed,  head-off  salmon,  are  18  inches 
(45.7  cm)  for  chinook  and  12  inches 
(30.5  cm)  for  coho.  Minimum  size  and 
retention  limits  for  ceremonial  and 
subsistence  harvest  are  as  follows: 

Makah  Tribe— None. 

Quileute,  Hoh,  and  Quinault  tribes— 
Not  more  than  2  chinook  longer  than  24 
inches  in  total  length  may  be  retained 
per  day.  Chinook  less  than  24  inches 
total  length  may  be  retained. 

B.3.  The  areas  within  a  6-mile  (9.7- 
km)  radius  of  the  mouths  of  the  Queets 
River  (47''31'42"  N.  lat.)  and  the  Hoh 
River  (47'45'12"  N.  lat.)  will  be  closed 
to  commercial  fishing.  A  closure  within 
2  miles  (3.2  km)  of  the  mouth  of  the 
Quinault  River  (47''21'00"  N.  lat.)  may 
be  enacted  by  the  Quinault  Nation  and/ 
or  the  State  of  Washington  and  will  not 
adversely  affect  the  Secretary  of 
Commerce's  management  regime. 

C.  Quotas 

C.l.  The  overall  treaty  troll  ocean 
quotas  would  be  as  follows  under 
assumed  coho  harvest  levels  in  tlie 


Canadian  fishery  off  the  west  coast  of 
Vancouver  Island  (WCVI):  At  1.46 
million  coho.  11.000  chinook  and  from 
12,500  to  20.000  coho,  depending  on  the 
actual  WCVI  coho  harvest  target;  and  at 
1.2  million  coho,  11.000  chinook  and 
25,000  coho.  These  quotas  include  troll 
catches  by  the  Klallam  and  Makah  tribes 
in  Washington  State  Statistical  Area  4B 
from  May  1  through  September  30.  The 
all-salmon-except-coho  fishery  will  be 
limited  by  an  overall  harvest  guideline 
of  7.000  chinook  (3.500  chinook  in  May 
and  3.500  chinook  in  June).  The 
remainder  of  the  quota  will  be  available 
for  the  all-salmon  fishery  beginning  in 
August.  The  chinook  guidelines  for  May 
and  June  are  based  on  a  quota  of  20,000 
to  25,000  coho  and  may  be  modified  if 
the  final  coho  quota  is  less  than  20.000. 
The  coho  quota  is  set  in  these 
management  measures  at  12,500.  Upon 
agreement  of  state  and  tribal  managers, 
the  Regional  Director  will  implement  an 
inseason  adjustment  to  the  coho  quota 
not  to  exceed  20,000.  At  a  Canadian 
harvest  level  between  1.1  and  1.3 
million,  the  Regional  Director  will 
adjust  the  coho  quota  to  25,000. 

Halibut  Retention 

In  accordance  with  the  Northern 
Pacific  Halibut  Act.  regulations 
governing  the  Pacific  halibut  fishery 


Minimum  size 
limit  (inches') 


Chinook 


24 


24 


24 


24 


24 


24 


24 


Coho 


16 


16 


Special  restrictens  by  area 


Barbtess  hooks.  No  more 
than  8  fixed  lines  per 
boat 


16 


Barbiess  hooks.  No  more 
than  8  fixed  lines  per 
boat 


Bartiiess  hooks.  No  more 
than  8  fixed  ir>es  per 
boat 


16 


were  published  in  the  Federal  Register 
on  March  20. 1996  (61  FR  11337).  The 
regulations,  which  appear  under  50  CFR 
part  301.  state  that  operators  of  vessels 
participating  in  the  salmon  troll  fishery 
in  Area  2A  (all  waters  off  the  States  of 
Washington,  Oregon,  and  California), 
who  have  obtained  the  appropriate 
International  Pacific  Halibut 
Commission  (IPHC)  license,  may  retain 
halibut  caught  incidentally  during 
authorized  periods,  in  conformance 
with  provisions  announced  with  the 
annual  salmon  management  measures. 
As  provided  by  50  CFR  301.7(c)  and 
301.24(e),  the  following  measures  have 
been  approved.  The  operator  of  a  vessel 
that  has  been  issued  an  incidental 
halibut  harvest  license  by  the  IPHC 
(troUers  must  have  sent  license 
applications  to  IPHC  postmarked  no 
later  than  April  1)  may  retain  Pacific 
halibut  caught  incidentally  while 
trolling  for  salmon  during  troll  season*, 
except  in  July,  in  Area  2A.  A  salmon 
troller  may  participate  in  this  fishery  or 
in  the  directed  commercial  fishery 
targeting  halibut,  but  not  both.  In  troll 
fisheries,  incidentally  caught  halibut 
may  be  landed  only  under  the  follovdng 
restrictions:  No  more  than  1  halibut  for 
each  15  chinook  landed,  except  1 
halibut  may  be  landed  without  meeting 
the  ratio  requirement,  and  no  more  than 
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20  halibut  may  be  landed  per  trip.  Any  Skagway  Rock 48*21'58"  N.  lat.  escapement  in  order  to  achieve 

halibut  retained  must  be  in  compliance  ^^ap*  ^^^"^ 48'10'00"  N.  lat.  maximum  sustainable  yield  over  the 

with  the  minimum  size  limit  of  32  !t!f,!l»firPnin. *111'Vq"  N    a!'  '""^  '«™- 

inches  (81.3  cm).  The  Oregon  ^™  F^ic^n        Ts'lVw'  N  £  ^  October  4,  1993.  Solicitor  of  the 

Department  of  Fish  and  Wildlife  will  Cape  Arago  ..'.'..'. 43'18'20"  N.  lat.  Department  of  the  Interior  issued  an 

monitor  landings.  If  landings  are  Humbug  Mountain  42''40'30"  N.  lat.  opinion  on  the  fishing  rights  of  the 

projected  to  exceed  the  16,068-lb  (7.3-  Sisters  Rocks 42°35'45"  N.  lat  Hoopa  Valley  and  Yurok  Indian  Tribes 

mt)  preseason  commercial  troll  fishery  Mack  Arch  4213'40"  N.  lat.  on  the  Klamath  and  Trinity  Rivers.  In 

allocation  or  the  entire  Area  2A  total  Oregon-California  Bor-      42°OO'0O"  N.  lat.  that  opinion,  the  Solicitor  concluded 

allowable  catch  of  halibut.  NMFS  will  ^  ^^^.,,,  c     .k  i  »         ^no^ct,-  ki  i  ♦  *^«*  *^®  ^^^  *^®^®  ^  federally  protected 

take  inseason  action  to  close  the  Ho^  Mouni               Toilm"  N  hi  "^ht  to  the  fishery  resource  sufficient  to 

incidental  halibut  fishery  through  a  p^j^,  ^^„a         ■■;;;;;    38»57'30"  N.  lat  support  a  moderate  standard  of  living  or 

document  published  in  the  Federal  Bodega  Head  !"!!!!. 38*1 7'58"  N.  lat  50  percent  of  the  total  available  annual 

Register.  Point  Reyes 37'59'44"  N.  lat  harvest  of  Klamath-Trinity  basin 

.                         .    . "  Point  San  Pedro 37*35'40"  N.  lat  salmon,  whichever  is  less.  NMFS  issued 

Gear  Definitions  and  Rertnclions  Pigeon  Point  37°il'00"  N.  lat  a  final  rule  recognizing  the  federally 

In  addition  to  gear  restrictions  shown  fo>n*  Lop«z 36°Ol'i5"  N.  lat  reserved  fishing  rights  of  the  Yurok  and 

in  Tables  1,  2.  and  3  of  this  preamble,  Po)"'  Conception              1121'^',  !^  ,  j'  Hoopa  Valley  Tribes,  as  acknowledged 

the  following  gear  definitions  and  ^"'"^  '^"8"    ^^^^  "   n.  lat  ^^  quantified  by  the  Solicitor,  as 

restrictions  will  be  in  effect;  Inseason  Notice  Procedures  applicable  law  for  the  purposes  of  the 

Troll  Fishine  Gear                                             Actual  notice  of  inseason  '^?§""^™^*^*'  .   .      ^     j 

Troll  Fishmg  management  actions  will  be  provided  by  The  SIT  was  concerned  that  fixed 

Troll  fishmg  gear  for  the  fishery  ^  telephone  hotline  administered  by  the  rate  escapement  for  each  brood  of  fish 

management  area  (FMA)  is  defined  as  Northwest  Region.  NMFS.  206-526-  might  not  be  possible  under  variable 

one  or  more  lines  that  drag  hooks  6667  or  800-662^825  arid  bv  U  S  recruitment  levels  and  annual  50/50 

behind  a  moving  fishing  vessel.  Coast  Guard  Notice  to  Mariners  sharing  of  the  harvest  between  tribal 

In  that  portion  of  the  FMA  off  Oregon  broadcasts.  These  broadcasts  are  and  non-tribal  sectors.  Analysis  by  the 

and  Washington,  the  line  or  lines  must  announced  on  Channel  16  VHF-FM  and  Klamath  River  Technical  Advisory 

be  affixed  to  the  vessel  and  must  not  be  2132  kHz  at  frequent  intervals.  The  Team  indicated  that  under  annual  50/50 

intentionally  disengaged  from  the  vessel  announcements  designate  the  channel  sharing,  the  brood  rate  escapement  rate 

at  any  time  during  the  fishing  operation.  ^^  frequency  over  which  the  Notice  to  could  vary  from  the  tai^geted  33-34 

Recr«alional  Fishine  Gear  Mariners  will  be  immediately  broadcast,  percent  rate  by  approximately  2  percent 

Recreational    ..taing  Gear  ^^^^^  ^^^.^^^  ^^^  ^^^^  J^^^^  ^^^  ^^^                   brood,  but  over  the  long 

Recreational  fishing  gear  for  the  FMA  publication  with  the  Office  of  the  '^rm  the  brood  escapement  rate  would 

is  defined  as  angling  tackle  consisting  of  federal  Register  as  soon  as  practicable.  average  33-34  percent, 

a  line  with  not  more  than  one  artificial  Since  provisions  of  these  management  Under  the  procedures  contained  in  50 

lure  or  natural  bait  attached.  measures  may  be  altered  by  inseason  CFR  661.22.  NMFS  is  authorized  to 

In  that  portion  of  the  FMA  off  Oregon  actions,  fishermen  should  monitor  modify  an  escapement  goal  by 

and  Washington,  the  line  must  be  gi,her  the  telephone  hotline  or  Coast  publishing  a  notice  in  the  Federal 

attached  to  a  rod  and  reel  held  by  hand  Guard  broadcasts  for  current  Register  under  §  661.23  if:  "A 

or  closely  attended:  the  rod  and  reel  information  for  the  area  in  which  they  comprehensive  technical  review  of  the 

must  be  held  by  hand  while  playing  a  g^  fishinj?  ^'®*'  scientific  information  available 

hooked  fish.  No  person  may  use  more  provides  conclusive  evidence  which,  in 

than  one  rod  and  line  while  fishing  off  Technical  Amendment  the  view  of  the  Sahnon  Technical  Team 

Oregon  or  Washington.                                      Amendment  9  to  the  FMP  replaced  and  the  Council,  justifies  modification 

In  that  portion  of  the  FMA  off  the  long-term  spawning  escapement  of  an  escapement  goal."  In  addition, 

California,  the  line  must  be  attached  to  goal  and  interim  rebuilding  schedule  for  Amendment  9  states  that  the 

a  rod  and  reel  held  by  hand  or  closely  Klamath  River  fall  chinook  contained  in  escapement  rate  may  be  modified  upon 

attended  Weights  diretitly  attached  to  a  the  framework  FMP  with  fixed  annual  approval  of  the  STTand  the  Council  to 

line  may  not  exceed  4  lb  (1.8  kg).  While  spawning  escapement  and  harvest  rates,  meet  optimum  yield  (OY). 

fishing  off  California  north  of  Point  Under  this  approach,  known  as  harvest  At  the  April  1996  Council  meeting. 

Conception,  no  person  fishing  for  rale  management,  the  spawning  the  STT  advised  the  Council  that 

salmon,  and  no  person  fishing  from  a  est:apement  rate  is  held  constant  at  33—  revising  the  escapement  goal  from  a  33- 

boat  with  salmon  on  board,  may  u.se  34  percent  of  the  potential  adults  from  34  percent  escapement  rate  calculated 

more  than  one  rod  and  line.  each  brood  over  a  long  period  of  time  on  a  brood  year  basis  to  a  33-34  percent 

Fishing  includes  any  activity  that  can  while  the  magnitude  of  harvest  and  the  rate  calculated  over  the  long  term  would 

reasonably  be  expected  to  result  in  the  number  of  spawners  is  allowed  to  vary  not  constitute  a  significant  change.  The 

c:at(;hing.  taking,  or  harvesting  of  fish.  in  proportion  to  the  stock  abundance.  Council  then  recommended  to  NMFS 

„             K'     I  I      H        L  Variation  in  spawning  escapement  is  that  the  spawning  escapement  goal  be 

Geographical  Landmarks  subject  to  a  minimum  spawning  revised  to  allow  the  escapement  rate  to 

Wherever  the  words  "nautical  miles  escapement  fioor  of  35,000  naturally  vary  from  the  33-34  percent  in  order  to 

of  shore"  are  used  in  this  rule,  the  spawning  adults.  The  purpose  of  achieve  the  required  tribal/non-tribal 

distance  is  measured  from  the  baseline  shifting  to  a  harvest  rate  management  annual  allocation,  as  long  as  it  averages 

from  which  the  territorial  sea  is  approach  was  to  allow  for  natural  33-34  percent  over  the  long  term.  NMFS 

measured.  variation  in  the  spawning  escapement  has  approved  this  change  because  it 

Geographical  landmarks  referenced  in  and  to  obtain  information  on  the  meets  the  objectives  of  Amendment  9's 

this  do<;ument  are  at  the  fallowing  productivity  of  the  Klamath  River  Basin  long-term  escapement  rate  goal,  and  it 

locations:  to  ultimately  determine  the  optimum  allows  achievement  of  OY  by  allowing 
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achievement  of  both  the  escapement 
goal  and  the  50/50  sharing  requirement. 

Classification 

This  notification  of  annual 
management  measures  and  technical 
amendment  are  exempt  from  review 
under  E.0. 12866. 

Section  661.23  requires  NMFS  to 
publish  a  notice  establishing 
management  measures  for  ocean  salmon 
fisheries  each  year  and,  if  time  allows, 
invite  public  comments  prior  to  the 
effective  date.  Section  661.23  further 
states  that  if,  for  good  cause,  a  notice 
must  be  filed  wiAout  affording  a  prior 
opportunity  for  public  comment,  public 
comments  on  the  notice  must  be  invited 
and  received  for  a  minimum  of  15  days 
after  filing  the  notice  with  the  Office  of 
the  Federal  Register.  Under  §661.23. 
measures  are  effective  upon  filing, 
unless  otherwise  specified  in  the  notice. 
Because  many  ocean  salmon  seasons 
are  scheduled  to  start  May  1.  the 
management  measures  must  be  in  effect 
by  then.  Each  year  the  schedule  for 
establishing  the  annual  management 
measures  begins  in  February  with  the 
compilation  and  analysis  of  biological 
and  socio-economic  data  for  the 
previous  year's  fishery  and  salmon  stock 
abundance  estimates  for  the  current 
year.  These  documents  are  made 
available  and  distributed  to  the  public 
for  review  and  comment.  Two  meetings 
of  the  Coimcil  follow  in  March  and 
April.  These  meetings  are  open  to  the 
public  and  public  comment  on  the 
salmon  management  measures  is 
encouraged.  In  1996.  the  Council 
recommended  management  measures 
near  the  conclusion  of  its  meeting  on 
April  12.  which  resulted  in  a  short  time 
fi4me  for  implementation. 

In  some  areas,  the  season  started  on 
May  1  in  1995,  but  is  not  scheduled  to 
start  until  later  in  1996  (or  it  is 


scheduled  to  start  with  different 
management  restrictions  in  place).  The 
different  restrictions  are  put  in  place  to 
respond  to  the  needs  of  the  various 
stocks  in  1996.  A  delay  in 
implementation  of  the  management 
measures  would  allow  inappropriate 
openings  in  some  areas,  which  would 
cause  adverse  impacts  not  contemplated 
in  the  design  of  the  1996  management 
measures.  Therefore,  in  light  of  the 
limited  available  time  and  the  adverse 
effect  of  delay.  NMFS  has  determined 
that  good  cause  exists  to  waive  the 
requirements  of  50  CFR  661.23  and  5 
U.S.C.  553(b)  for  prior  notice  and 
opportunity  for  prior  public  comments 
on  that  notice  to  be  published  in  the 
Federal  Registo-.  For  the  same  reasons, 
NMFS  has  determined  that  good  cause 
exists  to  waive  the  30-day  delay  in 
effectiveness  under  5  U.S.C.  553(d).  The 
measures  are  effective  May  1. 1996.  For 
this  document.  NMFS  is  receiving 
public  comments  for  30  days  &x)m 
publication  of  the  document. 

The  public  had  opportunity  to 
comment  on  these  management 
measures  during  their  development.  The 
public  participated  in  the  Maix:h  and 
April  Council,  STT,  and  Salmon 
Advisory  Subpanel  meetings,  and  in 
public  hearings  held  in  Washington, 
Oregon,  and  California  in  early  April 
that  generated  the  management  actions 
recommended  by  the  Council  and 
approved  by  NMFS.  Written  public 
comments  were  invited  by  the  Coimcil 
between  the  March  and  April  Council 
meetings. 

On  March  8, 1996,  NMFS  issued  a 
biological  opinion  that  considered  the 
effects  of  the  FMP  on  all  listed  salmon 
species.  The  biological  opinion 
concluded  that  fisheries  conducted 
under  the  FMP  are  likely  to  jeopardize 
the  continued  existence  of  Sacramento 
River  winter  chinook  and  Snake  River 


fall  chinook,  but  provided  a  RPA  to 
avoid  jeopardy.  These  management 
measures  comply  with  the  W'A  as  vwU 
as  the  incidental  take  conditions 
contained  in  the  biological  opinion. 

The  biological  opinion  also  concluded 
that  fisheries  conducted  under  the  FMP 
are  not  likely  to  jeopardize  the 
continued  existence  of  other  listed 
salmon  species,  specifically  Snake  River 
wild  sockeye  salrnon  and  Snake  River 
wild  spring  and  summer  chinook. 

List  ofSiibiects  ia  50  CFR  Part  661 

Fisheries,  Fishing.  Indians.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  30, 1996. 
Gmry  M^tUtck, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  661  is  amended 
as  follows: 

PART  661-OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON.  AND 
CALIFORNIA 

1.  The  authority  citation  for  part  661 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

Appendix  to  Part  661  [Amended] 

2.  The  appendix  to  part  661  is 
amended  in  the  table  in  IV.A., 
"Summary  of  Specific  Management 
Goals  for  Stocks  in  the  Salmon 
Management  Unit."  by  revising  the 
entry  for  Klamath  Fall  Chinook  to  read 
as  follows: 


Summary  of  Specific  Management  Goals  for  Stocks  in  the 


Appendix 

«        *        •        •        • 

rv.  Escapement  Goals 
A.'   *   * 

Salmon  Management  Unit 


System 


Spawning^  escapement  goal 


Klamath  Fal 
Chinook. 


»  •  w  -  - 

Between  33  and  34  oereent  of  the  potential  adult  natural  spawners.  but  no  fewer  ttian  35.000  naturally  spawning  a<lu«s  •"  a^ 
^e^^^^SS!^^r3^  will  average  33  teTw  percent  over  the  kx>g  term.  The  escapement  rate  tor  each  brood 
may  vary'  froni  the  33  to  34  percent  in  order  to  achieve  the  required  tribal/non-tntal  annual  altocabon. 


'Represents  adutt  natural  spawning  escapement  goal  for  viable  natural  stocks  or  adult  hatchery  return  goal  for  stocks  managed  tor  artrtK:«i 
production. 
3The  minimum  esciement  ftoor  of  35.000  naturally  spawning  aduKs  may  be  modified  only  by  amendment  to  the  FMP. 
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DEPARTMENT  OF  AGRICULTURE 

AgrlcuHurai  Markcdng  S«rv<c« 

7  CFR  Part  058 
[FV96-e68-1PRl 

Onions  Qrowm  In  C«nain  DaalgnatwJ 
CountlM  In  Idaho,  and  Malhaur 
County,  Oragon,  and  hnportad  Onkma; 
Modtflcatlon  of  Slza  Raqukanianta 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
change  the  "repacker/prepacker"  si2» 
designations  for  all  varieties  of  onions 
except  white  or  red  varieties  by 
increasing  the  minimum  diameter  from 
1'/^  inches  to  IV*  inches,  and  the 
maximum  diameter  from  2*/^  inches  to 
2V4  inches  for  onions  in  this  size 
category.  Recent  trends  in  buyer 
preference  reflect  an  increasing  demand 
for  larger  size  onions  in  the  "npackerf 
prepacker"  category.  This  proposed  rule 
is  intended  to  benefit  producers  and 
handlers  by  increasing  their  flexibility 
and  efficiency  in  the  packaging  of 
"repacker/prepacker"  size  onions.  As 
provided  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  the  proposed  change  to  the 
minimum  size  requirement  would  also 
apply  to  all  imported  onions  except 
white  or  red  varieties. 
DATES:  Comments  must  be  received  by 
Jime  5.  1996. 

A00RES8CS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  room  2523.  South  Building.  P.O. 
Box  96456,  Washington.  DC.  2009O- 
6456;  Fax:  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  mdde  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTmR  llfORMATION  CONTACT: 
Robert ).  Curry.  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephona: 
(503)326-2724;  FAX:  (503)326-7440;  or 
Robert  F.  Matthews,  Maii^eting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523,  South  Building,  P.O.  Box  96456. 
Washington,  DC.  20090-6456: 
telephone:  (202)690-0464;  FAX: 
(202)720-5698. 
SUPfLEMBTTARY  aiFONMATION:  This 

proposed  rule  is  issued  under  Marketing 
Agreement  No.  130  and  Marketing 
Order  No.  958  (7  CFR  Part  958),  both  as 
amended,  regulating  the  handling  of 
onions  grown  in  certain  designated 
counties  in  Idaho  and  Malheur  County. 
Oregon.  The  marketing  agreement  and 
marketing  order  are  effective  under  the 
Agricultiiial  Markating  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  refierred  to  as  the  Act 

This  proposed  rule,  which  would  also 
affect  the  minimum  size  requirements 
for  all  varieties  of  imported  onions, 
except  white  or  red  varieties,  is  also 
issued  pursuant  to  section  8e  of  the  Act. 
The  provisions  of  section  8e  and  the 
onion  import  regulations  are  discussed 
later  in  this  proposed  rule. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
pariies  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 


district  court  of  the  United  States  in  any 
district  tn  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  i>etition.  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  import  regulations  issued 
under  section  Be  of  the  act 

Puifuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpoee  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordera  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Imfrart  regulations  issued  under  the  act 
are  based  on  those  established  under 
Federal  Marketing  Orders. 

There  are  currently  34  handlere 
subject  to  regulation  under  the 
marketing  order  and  approximately  550 
onion  producers  in  the  regulated 
production  area.  In  addition,  at  least  148 
importen  of  onions  are  subject  to 
import  regulations  and  would  be 
affected  by  this  proposed  rule. 

Small  agricultural  service  firms  have  <■ 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  Idaho-Eastern  Oregon  onions  may  be 
classified  as  small  entities.  The  majority 
of  importers  may  also  be  classified  as 
small  entities. 

Pursuant  to  authority  contained  in 
section  958.51  of  the  marketing  order, 
the  Idaho-Eastern  Oregon  Onion 
Committee  (Committee),  at  its 
November  16, 1995,  meeting, 
unanimously  recommended  changing 
the  minimum  and  maximum  sizes  set 
forth  in  section  958.328(a)(3)(ii)  of  the 
handling  regulation.  For  this  size 
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category,  the  Committee  recommended 
i'"r^;^ing  the  minimum  diameter  from 
IV^  inches  to  IV4  inches,  and  the 
maximum  diameter  from  2V2  indies  to 
2V4  inches  for  all  onions  except  white 
or  red  varieties  produced  and  handled 
in  the  production  area.  Yellow  onions 
are  the  major  group  produced  in  the 
regulated  production  area. 

This  proposed  rule  would  modify  a 
marketing  order  size  category  that  is 
recognized  by  the  onion  industry  as 
"repacker"  or  "prepacker"  size  onions. 
Onions  in  this  size  category  are 
generally  packed  and  sbipped  in  50- 
pound  sacks  for  later  repacking  into 
various  consumer  packs. 

The  U.S.  Standards  for  Grades  of 
Onions  were  recently  amended  to 
include  a  classification  for  "repacker/ 
prepacker"  size  onions  (60  PR  46976, 
September  8, 1995),  effective  October 
10, 1995.  Section  51.2836  of  the  U.S. 
Standards  defines  such  onions  as  those 
ranging  from  a  minimum  diameter  of 
1 V4  inches  to  a  maximimi  diameter  of  3 
inches.  The  U.S.  Standards  also  specify 
that  not  more  than  5  percent  of  the 
onions  in  a  lot  may  be  imderaized  and 
that  not  more  than  10  percent  may  be 
oversized. 

Recent  trends  in  buyer  preference 
reflect  an  increasing  demand  for  larger 
size  (uuons  in  the  "repacker/prepacker" 
category.  The  Committee  reports  that 
the  current  maximum  diameter  of  2V^ 
inches  for  this  size  category  is  too 
restrictive  and  has  resulted  in  a  high 
percentage  of  onions  being  packed  in  a 
difiierent  category  due  to  overeize.  This 
has  resulted  in  fewer  "repacker/ 
prepacker"  size  onions  being  available 
for  market.  With  an  increase  in  the 
maximum  allowable  diameter  to  2V4 
inches  for  "repacker/prepacker"  size 
onions,  the  Committee  expects  the 
quantity  of  such  onions  available  for 
market  to  increase.  The  Committee 
recommended  an  increase  to  2V4  inches 
rather  than  3  inches,  the  upper  limit  of 
the  size  range  specified  in  the  U.S. 
Standards,  because  the  smaller  size  is 
more  suitable  for  this  industry  and  its 
customen.  In  addition  to  the  proposed 
increase  in  the  maximum  diameter  for 
onions  in  this  category,  the  Committee 
recommended  that  the  minimum 
diameter  be  increased  from  IV^  inches 
to  1 V4  inches  to  be  the  same  as  the 
recently  amended  U.S.  Standards. 

Any  costs  to  handlers  and  producera 
attributable  to  this  proposed  regulation, 
if  adopted,  are  expected  to  be  offset  by 
the  bniefits  derived  from  improved 
returns.  The  proposed  modification 
would  increase  the  volimie  of  onions 
mari^eted  in  this  size  category,  and  is 
expected  to  result  in  higher  returns  for 
producen  and  handlere. 


Section  8e  of  the  Act  requires  that 
when  certain  domesticaUy  produced 
commodities,  including  onions,  are 
regulated  under  a  Fedcnral  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  at  maturity  requiranoits. 
Section  8e  also  provides  that  whenever 
two  or  more  mariceting  orda«  regulating 
the  same  commodity  produced  in 
different  areas  of  the  United  States  are 
concurrently  in  effect,  the  Secretary 
shall  detennine  which  of  the  areas 
produces  the  anomodity  in  more  direct 
competition  with  the  imported 
commodity.  Impmts  must  then  meet  the 
requirem«)ts  established  fOT  the 
particular  area. 

Grade,  size,  quality,  and  maturity 
regulations  have  been  issued  regularly 
tmder  both  Marketing  Order  958  and 
Marketing  Order  959,  which  regulates 
the  handling  of  onions  grown  in  South 
Texas.  The  current  import  regtilation  (7 
CFR  980.117)  specifies  that  import 
requirements  for  onions  are  to  be  based 
on  the  seasonal  categories  of  onions 
grown  in  both  marketing  order  areas. 
The  import  regulations  specify  that 
imported  onions  must  meet  the 
requirements  of  Marketing  Order  958 
during  the  June  16  throu^  March  9 
period  each  season  and  Marketing  Order 
959  through  the  remainder  of  the  year. 
Rulemaking  is  now  in  progress  that 
would,  if  approved,  change  the 
beginning  date  of  Maiketing  Order  958 
requirements  to  Jime  5  (61  FR  4941; 
February  9, 1996).  Current  import 
regulations  also  provide  that  all 
varieties  of  imported  onions,  except  for 
white  varieties,  mtist  be  a  minimum  of 
1 V^  inches  in  diameter.  This  proposal 
would  change  the  import  requiremoits 
for  the  period  Jtme  16  through  March  9 
each  marketing  year  to  provide  that  all 
varieties  of  onions  except  white  or  red 
varieties  shall  be  a  minimum  of  1 V4 
inches  in  diameter.  While  no  changes 
are  required  in  the  language  of  section 
980.117,  all  imported  onions  other  than 
white  or  red  varieties  would  be  required 
to  meet  the  minimum  size  requirement 
proposed  herein. 

Based  on  available  information,  the 
Agricultural  Marketing  Service  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  filial 
determination  is  made  on  this  matter. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 


Representative  has  amcuired  with  the 
isstiance  of  this  proposed  rule. 

Ual  orSobtects  in  7  CFR  Part  MS 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  nasans  set  forth  in  the 
preamble,  7  CFR  part  958  is  proposed  to 
be  amended  as  follows: 

PART  95B-OMON8  QROINN  M 
CERTAIN  DESIGNATED  COUNTIES  M 
IDAHO.  AND  MALHEUR  COUNTY. 
OREGON 

1.  The  authority  citation  Ux  7  CFR 
part  958  continues  to  read  as  follows: 

Anbority:  7  U.S.C  601-674. 

2.  Section  958.328  is  amended  by 
revising  paragraph  (a)(3)(ii)  to  read  as 
follows: 


1968.328   Handtag 


(a)*  •  • 
(3)'  •  • 

(ii)  U.S.  No.  1,  IV4  inches  minimum 
to  2V4  maximum  diameter,  or 


Dated:  April  30. 1996. 
KflfaertCKMMjr. 

Director,  Fntit  and  VegBtabk  Diviskm. 
(FR  Doc.  96-11154  Filed  S-3-96:  S:4S  un] 
SaiMQ  OOK  M1*-M-r 


Animal  and  Plant  HaaNh  Inapaelton 
Sarvioa 

9CFRPart02 

[Docket  Na  95-084-2) 

Pafinanant  Prlvata  QuaranHna 
FacHlttaaforHoraaa 

agency:  Animal  and  Plant  Health 
Insi>ection  Service,  USDA. 
ACTKM:  Notice  of  public  meeting; 
reopening  and  extension  of  commoit 
period. 

SUMMARY:  On  February  26, 1996,  we 
published  an  advance  notice  of 
proposed  rulemaking  requesting  public 
comment  on  the  need  for  and 
appropriate  standards  for  the 
establishment  of  permanent,  private 
quarantine  fadUties  for  horses  imported 
into  the  United  States.  To  provide 
additional  opportunity  for  public 
comment,  this  notice  announces  our 
intention  to  hold  a  public  meeting,  and 
to  reopen  and  extend  the  comment 
period  on  the  advance  notice.  We  are 
also  announcing  the  availability  of  a  risk 
assessment  related  to  the  establishment 
of  permanent,  private  quarantine 
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fiaciliti«s  for  horaas  imported  into  the 
United  States. 

DATC8:  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
5.  1996.  We  will  also  consider 
comments  made  at  a  public  meeting  to 
be  held  in  Riverdale.  MD.  on  Friday. 
May  17,  1996,  from  8  am  to  4  p.m. 
A0OAE8SE8:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-084-1.  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  Suite  3C03.  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  95-09S-1.  Comments  received 
may  be  inspected  at  USDA.  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  meeting  will  be  held  at  the 
USDA  Center.  4700  River  Road, 
Riverdale,  MD. 

FOR  FUfrmiR  MFOfWATION  CONTACT:  Dr. 
Joyce  Bowling.  Staff  Veterinarian. 
National  Center  for  Import  and  Export. 
VS.  APHIS.  4700  River  Road  Unit  39. 
Riverdale.  MD  20737-1231.  (301)  734- 
6479:  or  e-mail: 
Jbow  Ung0Bphis.usda.gov. 
8UPP(.Ei»rrAnY  mfomiation:  The 
regulations  in  9  CFR  part  92  (referred  to 
below  as  the  regulations)  govern  the 
importation  into  the  United  States  of 
specified  animals  and  animal  products 
in  order  to  prevent  the  introduction  into 
the  United  States  of  various 
communicable  diseases.  The  regulations 
require  that  certain  animals  be 
quarantined  upon  arrival  in  the  United 
States  as  a  condition  of  importation. 
There  are  two  types  of  quarantine 
facilities  for  animals  being  imported 
into  the  United  States:  government 
operated  facilities  and  privately 
operated  facilities.  The  regulations 
contain  requirements  for  the  approval  of 
temporary  private  quarantine  facilities 
for  horses;  however,  the  regulations  do 
not  provide  for  the  approval  of 
permanent  private  quarantine  facilities 
for  horses. 

In  an  advance  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  February  26.  1996  (61  FR 
7079.  Docket  No.  95-084-1).  we 
requested  public  comment  on  the  need 
for  and  appropriate  standards  for  the 
establishment  of  permanent  private 
quarantine  facilities  for  horses  imf>oried 
into  the  United  States. 

To  provide  additional  opportunity  for 
public  comment,  we  will  nold  a  public 


meeting  on  Friday.  May  17. 1996.  The 
meeting  tvill  be  held  from  8  ajn.  to  4 
p.m.  at  the  offices  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  4700  River  Road.  Riverdale. 
MD.  We  are  seeking  recommendations 
concerning  the  need  for  permanent, 
private  quarantine  facilities,  locations 
where  such  additional  faciUties  may  be 
needed,  potential  standards  for  building 
the  facilities,  and  regulatory  oversight. 
Copies  of  a  risk  assessment  related  to 
the  establishment  of  permanent,  private 
horse  quarantine  fadiities  wiU  be 
available  at  the  meeting,  or  may  be 
obtained  from  Dr.  Joyce  Bowling  (see 
FOA  FURTHER  MFOMIATION  CONTACT). 

The  meeting  will  be  divided  into 
three  sessions  dealing  with  the 
following  issues: 

1.  Equine  diseases  of  concern  to  the 
U.S.  Department  of  Agriculttire  (USDA). 

2.  Requirements  for  building  USDA 
owned  and  operated  facilities  and  the 
costs  involved. 

3.  The  risk  assessment. 

Each  session  will  start  with  a  short 
presentation  by  an  APHIS 
representative.  Afterward,  members  of 
the  public  will  be  provided  an 
opportunity  to  ask  questions  and  make 
comments  concerning  that  session.  It  is 
anticipated  that  90  minutes  will  be 
alotted  for  each  session. 

A  representative  of  APHIS  will 
preside  at  the  public  meeting.  The 
presiding  officer  may  limit  the  time  for 
each  presentation  so  that  everyone  is 
accommodated  and  all  interested 
persons  have  an  opportunity  to 
participate.  Any  written  statements 
submitted  will  be  made  part  of  the 
record.  A  transcript  will  be  made  of  the 
public  meeting  and  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
for  public  inspection. 

Any  persons  wishing  to  make 
presentations  longer  than  5  minutes,  or 
pres^tations  that  will  require 
audiovisual  equipment,  should  contact 
Dr.  Bowling  in  advance  of  the  meeting. 

APHIS  will  consider  the  comments 
and  reconmiendations  from  the  meeting 
in  making  a  decision  about  whether  to 
propose  approval  of  permanent,  private 
horse  quarantine  facilities  and.  if  so,  the 
standards  to  be  proposed.  Any  such 
proposal  would  be  published  in  the 
Federal  Register  for  public  comment 

Authority:  7  U.S.C  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105.  Ill,  114a.  134«.  134b, 
134c,  134d.  134f.  135. 136.  and  136a:  31 
use.  9701;  7  CFR  2.22.  2.80.  371.2(d). 


DoM  in  Washhigton.  DC,  this  1st  day  of 
MaylOM. 
Twi7L.Madky. 

Acting  Administrator,  Animal  and  Plant 
Heami  Inspection  Service. 
(FR  Doc  96-11212  Filed  5-3-96;  8:45  am] 
iUjHa  ooM  s«is-S4-p 

9  CFR  Parts  92, 93. 94. 9S,  96,  and  98 

[DodNl  No.  »4-10e-2] 

Importation  of  Animaia  and  Animal 
Products;  PuMic  Maarlnga 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  public  hearing. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  a  public 
hearing  on  the  proposed  rule  on  the 
importation  of  Anim«U  and  animal 
prodticts  that  was  published  in  the 
Fsdaral  Ragistar  on  April  18. 1996.  The 
hearing  wiU  provide  an  additional 
opportunity  for  the  public  to  comment 
on  the  proposal,  which  would  establish 
criteria  for  foreign  "regions"  based  on 
risk  class  levels.  The  criteria  would  be 
used  to  establish  importation 
requirements  for  particular  animals  and 
animal  products  from  difiierant  regions 
outside  the  United  States. 

DATES:  The  ptiblic  hearing  will  be  held 
in  Riverdale,  MD,  on  May  22  and,  if 
there  are  more  registered  speakers  than 
can  be  heard  in  one  day.  on  May  23, 
1996.  The  hearing  will  begin  at  9  a.m. 
and  is  scheduled  to  end  at  5  p.m  each 
day. 

A00NES8ES:  The  public  hearing  will  be 
held  at  the  USDA  Center  at  Riverside, 
Conference  Center,  4700  River  Road, 
Riverdale,  MD. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian. 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale.  MD  20737-1231,  (301)  734- 
8590. 

SUPPLEMENTARY  INFORMATION: 

Backgnnind 

A  public  hearing  will  be  held  on  the 
notice  of  proposed  rulemaking  on  the 
importation  of  animals  and  animal 
products,  published  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
in  the  Federal  Register  on  April  18, 
1996  (61  FR  16977-17105,  Docket  No. 
94-106-1).  The  public  hearing  will  be 
held  in  Riverdale,  MD,  on  May  22  and, 
if  there  are  more  registered  speakers 
than  can  be  heard  in  one  day,  on  May 
23.  1996. 


A  representative  of  APHIS  will 
preside  at  the  public  hearing.  Any 
interested  party  may  appear  and  be 
heard  in  person,  or  through  an  attorney 
or  other  representative.  We  are 
interested  in  obtaining  the  views  of  the 
public  on  all  aspects  of  the  proposed 
rule. 

Persons  who  wish  to  speak  at  the 
hearing  will  be  asked  to  provide  their 
names  and  affiliations.  Parties  wishing 
to  make  oral  presentations  may  register 
in  advance  by  either  (1)  Calling  the 
Regulatory  Analysis  and  Development 
voice  mail  at  (301)  734-4346  and 
leaving  a  message  stating  their  name, 
telephone  number,  and  organization, 
and  the  approximate  time  necessary  tm 
their  presentaticm;  or  (2)  providing  the 
above  information  by  electronic  mail  to 
dkaczmarskiOaphi8.usda.gov.  Parties 
responding  by  e-mail  may  wish  to  use 
the  electronic  response  registration  form 
available  at  the  APHIS  RegionaUzation 
Proposal  Web  Page.  A  list  of  persons 
registered  to  spe^  at  the  hearing  will 
also  be  posted  to  the  Web  page  ^orUy 
before  the  hearing.  The  Web  p^eURL 
is  http://www.apms.usda.gov/PPD/ 
region.  Registration  vtrill  a^  be  held  at 
the  hearing  site  on  May  22, 1996, 
between  8  a.m.  and  8:45  a.m.  Speakers 
will  be  scheduled  in  the  order  their 
registration  is  received.  Advance 
registrations  must  be  transmitted  to 
APHIS  no  later  than  9  a.m.,  d.s.t..  May 
20, 1996. 

The  hearing  will  begin  at  9  a.m.  on 
May  22, 1996.  The  hearing  dn  the 
second  day.  May  23, 1996,  will  be  held 
only  if  speakers  who  have  registered  for 
the  first  day  have  not  yet  had  a  chance 
to  speak.  The  hearing  is  schediUed  to 
end  at  5  p.m.  each  day  that  it  is  held, 
but  may  conclude  at  any  time  if  all 
persons  desiring  to  speak  have  been 
heard.  The  hearing  officer  may  limit  the 
time  for  each  presentation  so  that  all 
interested  persons  have  an  opportunity 
to  participate.  Attendees  who  wish  to 
speak  but  who  did  not  register  will  be 
provided  time  to  speak  only  after  all 
registered  speakers  have  been  heard. 

We  ask  that  anyone  who  reads  a 
written  statement  provide  two  copies  to 
the  presiding  officer  at  the  hearing.  A    - 
transcript  will  be  made  of  the  public 
hearing  and  the  transcript  will  be  placed 
in  the  rulemaking  record  and  will  be 
available  for  pubUc  inspection. 

The  purpose  of  the  public  hearing  is 
to  give  all  interested  parties  an 
opportunity  to  present  data,  views,  and 
information  to  the  Department 
concerning  this  proposed  rule. 
Questions  about  the  content  of  the 
proposal  may  be  part  of  a  commenter's 
oral  presentation.  However,  neither  the 
presiding  officer  nor  any  other 


representative  of  the  Department  will 
respond  to  the  comments  at  the  hearing, 
except  to  clarify  or  explain  the  proposed 
rule. 

APHIS  intends  to  schedule  additional 
hearings  on  the  proposed  rule  at  various 
locations  around  the  country  over  the 
next  several  months.  We  will  give  notice 
of  these  additional  hearings  in  the 
Federal  Register. 

Done  in  Washington,  DC  this  Ist  day  of 
May  1996. 
Terry  L.  Medlay. 

Acting  Administrator,  Animal  and  Mant 
HealOi  Inspection  Service. 
[FR  Doc  96-11238  Filed  5-3-96;  8:45  am] 
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SMALL  BUSMESS  ADMNISTRATION 

13  CFR  Part  121 

Small  Business  SIzs  Standards; 
Watvar  of  ttts  Nonmanufactufw  Ruia 

AOENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
nonmanufacturer  rule  for  purified 
terephthalic  add  ground  (PTAG)  and 
un-grotmd  (PTAU). 

summary:  The  Small  Business 
Administration  (SEA)  is  considering 
granting  a  waiver  of  the 
Nonmanufactiirer  Rule  for  PTAG  and 
PTAU.  The  basis  for  a  waiver  of  the 
Noimianu&cturer  Rule  for  these 
products  is  that  there  are  no  small 
business  manufacturers  or  processors 
available  to  supply  these  products  to  the 
Federal  Government.  The  effect  of  a 
waiver  would  be  to  allow  an  otherwise 
qualified  Nonmanufacturer  to  supply 
other  than  the  product  of  a  dom^tic 
small  business  manufacturer  or 
processor  on  a  Federal  contract  set  aside 
for  small  businesses  or  awarded  through 
the  SBA  8(a)  Program.  The  purpose  of 
this  notice  is  to  solicit  comments  and 
potential  source  information  frt)m 
interested  i>arties. 

DATES:  Comments  and  sources  must  be 
submitted  on  or  before  May  29, 1996. 
ADDRESSES:  David  Wm.  Loines, 
Procurement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
SW.,  Washington,  DC  20416,  Tel:(202) 
205-6475. 

SUPPLEMENTARY  INFORMATION:  PubUc  law 
100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  die  product  of  a  small 
business  manufaciiirer  or  processor,  if 


the  recipient  is  other  than  the  actual 
manufacturer  m  processor.  This 
requirement  is  commonly  reianed  to  as 
the  Nonmanu&cturer  Rule.  The  SBA 
regulations  imposing  this  raquirement 
are  found  a  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  i»t)oessors  in  the 
Federal  market  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
siibmitted  a  proposal  for  a  ctHitract 
solicitation  or  received  a  contract  from 
the  Federal  Government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  en  two  coding  s)rstems. 
The  first  is  the  Office  of  Management 
and  Budget  Standard  Industrial 
Classification  Manual.  The  second  is  the 
Product  and  Service  Code  estabUshed 
by  the  Fedoal  Procurement  Data 
System. 

The  Small  Business  Administration  is 
currenUy  processing  a  request  Im  a 
waiver  of  the  Nonmantifacturer  Rule  for 
Purified  Ta«phthalic  Add  Ground 
(PTAG)  and  Un-Ground  (PTAU)  (SIC 
2869,  PSC  6810)  and  invites  the  public 
to  comment  or  provide  information  on 
potential  small  business  manufacturers 
for  this  product. 

In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  the  Prociu«ment  Automated 
Source  System  (PASS)  and  Thomas 
Register,  and  the  SBA  will  publish  a 
notice  in  the  Commerce  Business  Daily. 
The  pubUc  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
Nonmanufacturer  Rule  for  this  dass  of 
products. 

Dated:  April  29.  1996. 
Judidi  A.  Rouasri, 

Associate  Administrator  for  Goverrm/ient 
Contracting. 
[FR  Doc  96-11240  Filed  5-3-96;  8:45  am] 


13  CFR  Part  121 

Small  Businass  Sine  Standards; 
Waivar  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
nonmanufacturer  rule  for  tabulating 
paper  (computer  forms,  manifold  or 
continuous). 

SUMMARY:  The  Small  Business 
Administration  <SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for  Tabulating 
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Paper.  The  basis  for  a  waiver  of  the 
Noninanufactiirer  Rule  for  these 
products  is  that  there  are  no  small 
business  manufactxirers  or  processofs 
available  to  supply  these  products  to  the 
Federal  Government.  The  effect  of  a 
waiver  would  be  to  allow  an  otherwise 
qualified  Nonmanufacturer  to  supply 
other  than  the  product  of  a  domestic 
small  business  manufacturer  or 
processor  on  a  Federal  contract  set  aside 
for  small  businesses  or  awarded  through 
the  SBA  8(a)  f*rogram.  The  purpose  of 
this  notice  is  to  solicit  comments  and 
potential  source  information  from 
interested  parties. 

DATf  8:  Comments  and  sources  must  be 
submitted  on  or  before  May  29,  1996. 

AOOMSSCS:  David  Wm.  Loines. 
Procurement  Analyst,  US.  Small 
Business  Administration.  409  3rd  Street 
SW  ,  Washington,  DC  20416.  Tel:  (202) 
205-6475 

SUPm.EMCNTAI«Y  mfOmtAVOH:  Public  la>2f 
100-656.  enacted  on  November  15, 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set -aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  small 
business  manufacturer  or  processor,  if 
the  recipient  is  other  than  the  actual 
manufacturer  or  processor  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule  The  SBA 
regulations  imposmg  this  requirement 
are  found  at  13  CFR  121  906(b)  and 
1211106(b)  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  fur 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market   To  be  considered 
available  to  participate  m  the  Federal 
market  on  thes«»  classes  of  prvxlucts.  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contraci 
>4olicitation  or  rwteived  a  contract  from 
the  Fetleral  (kivemnient  within  the  last 
24  months  The  .SBA  defines  "class  of 
products    based  on  two  coding  systems 
The  first  is  the  Office  of  Management 
and  Budget  Standard  hidustnal 
t;iassifi(  ation  Manual  The  setond  is  the 
Product  and  Service  C(xle  estabh.shed 
by  the  Fwleral  F*nx:uren)ont  Data 
System 

The  Small  Busines.s  .administration  is 
1  urrentlv  prtx  t?*.sing  a  rin^uest  for  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Tabulating  Paper  (computer  fonns. 
manifold  or  lontinuous)  (SK.  -761.  VSL. 
7530)  and  invites  the  public  to  comment 
or  provide  information  on  p<if»»nlial 
small  business  manufacturers  for  this 
product 


In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  the  Procurement  Automated 
Source  System  (PASS)  and  Thomas 
Register,  and  the  SBA  will  publish  a 
notice  in  the  Commerce  Business  Daily. 
The  public  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
Notunanufacturer  Rule  for  this  class  of 
products. 

Deled:  April  29. 1996. 
fudith  A.  Rouaari, 

Associate  Administrator  for  Covermnent 
Contracting. 

|FR  Doc.  96-11239  Rlad  5-3-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATKM 
Fadarai  Avtatlon  Admlnlatratton 
14  CFR  Part  39 


[Doclat  Na  96-^NE-a0| 


Atrworlhli 
Whitnay  Jr90 


PrattA 
Turtwfan  Enginaa 


aQCNCY:  Federal  Aviation 
Administration,  EXTT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM) 

SUMMAITY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  f^tt 
k  Whitney  )T9D  series  turbo&m  engines. 
This  proposal  would  require  initial  and 
repetitive  eddy  current  inspections  (ECI) 
of  14th  and  15th  stage  high  pressure 
compressor  (HPQ  disks  for  cracks,  and 
remova)  of  cracked  disks  and 
replacement  with  servioeable  parts.  This 
proposal  is  prompted  by  a  repKJrt  of  a 
14th  stage  HPC  disk  bore  found  cracked 
dunng  a  shop  inspection.  The  actions 
specified  by  the  prof)osed  AD  are 
intended  to  prevent  14th  and  15th  stage 
HPC  disk  rupture,  which  could  result  in 
an  uncontained  engine  failure  and 
damage  to  the  aircraft 
DATES:  Comments  must  be  received  by 
lulv  5.  1996 

A0ORCS8C8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
C;ounsel.  Attention   Rules  Docket  No. 
9S-ANE-69.  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299 
Oimrnents  may  also  be  submitted  to  the 
Rulw  Docket  by  using  the  following 
Internet  address  "epd- 
adc ommentsOmail  hq.faa  gov" 
Comments  may  be  inspected  at  this 
location  between  8  00  a.m.  and  430 


p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  refierenced  in 
the  propoaed  rule  may  be  obtained  firom 
Pratt  k  Whitney,  PubUcations 
Depaitment.  Supervisor  Technical 
Publications  Distribution.  M/S  132-30. 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700,  This 
infcnmation  may  be  examined  at  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
En^and  Executive  Park.  Burlington. 
MA. 

FOR  FUimCR  MFOmUTKM  COIfTACr. 
Daniel  Kerman.  Aerospace  Engineers. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
KngUnH  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617)  238-7130; 
fax  (617)  238-7199. 

•UPPUEMCNTARY  MFORMATION: 

CoouiMBta  lavitad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  propoaed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspecU  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summariring  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-69."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


ATaiUMUtyofNPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  IDocket  No.  95-ANE-69,  12  New 
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England  Executive  Park,  Burlington.  MA 
01803-5299. 

Disousion 

The  Federal  Aviation  Administration 
(FAA)  received  a  report  of  finding 
during  a  shop  inspection  a  cracked  14th 
stage  high  pressure  compressor  (HPC) 
disk  installed  on  a  Pratt  &  Whitney  (PW) 
Model  JT9D-7R4D  turbofan  engine.  The 
investigation  revealed  that  the  14th  and 
15th  stage  disk  bores  can  crack  due  to 
a  fatigue  strength  debit  associated  with 
large  unrecrystallized  grain 
microstructure.  This  material 
phenomenon  results  in  an  associated 
debit  to  the  14th  and  15th  stage  HPC 
disk  low  cycle  fatigue  life.  This 
condition,  if  not  corrected,  could  result 
in  14th  and  15th  stage  HPC  disk 
rupture,  which  could  result  in  an 
imcontained  engine  failure  and  damage 
to  the  aircraft. 

Th»FAA  has  reviewed  and  approved 
the  technical  contents  of  Non- 
Destructive  Inspection  Procedure  No. 
858  (NDIP-858).  dated  November  7. 

1995.  atUched  to  PW  Alert  Service 
Bulletin  (ASB)  No.  IT9D-7R4-A72-524. 
dated  December  13. 1995.  and  ASB  No. 
A6232.  Revision  1.  dated  January  11. 

1996.  That  NDIP  describes  procedures 
for  eddy  current  inspections  (EQ)  of 
14th  and  15th  stage  HPC  disks  for 
cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initial  and  repetitive  EQ  of  14th 
and  15th  stage  HPC  disks  for  cracks,  and 
removal  of  cracked  dislfss  and 
replacement  with  serviceable  parts.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
ASB's  described  previously. 

There  are  approximately  1,100 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
170  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  initial  and  repetitive 
ECI  would  take  place  during  regularly 
scheduled  maintenance,  and  would 
therefore  require  no  additional  costs  to 
perform  the  actions  required  by  this 
proposed  AD. 

Tne  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regiilation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  Docket  No.  95-ANE-69. 

Applicability:  Pratt  &  Whitaey  (PW)  Model 
JT9D-7R4  series.  -59A,  -70A,  -7Q,  and  -7Q3 
turiwfon  engines,  with  the  following  14th 
and  15th  stage  high  pressure  compressor 
(HPC)  disk  installed:  part  numbers  (P/N's) 
5000814-01,  790014,  789914,  790114, 
5000815-01,  5000815-021,  704315.  704315- 
001.  786215,  786215-001,  704314.  789814. 
and  790214.  These  engines  are  installed  on 
but  not  limited  to  Airbus  A300  and  A310 
series,  Boeing  747  and  767  series,  and 
McDonnell  Douglas  DC-10  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  appUcability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  sub)ect  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afiected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (f)  to 
request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 


this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addrMsed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicabiUty  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
acc(»nplished  previously. 

To  {nevent  14th  and  15th  stage  HPC  disk 
rupture,  which  could  result  in  an 
uncontained  engine  &ilure  and  damage  to 
the  aircraft,  accomplish  the  foIlo%ving 

(a)  Inspect  14th  stage  HPC  disks.  P/N 
5000814-01,  in  acon^ance  with  Non- 
Destructive  Inspection  Procedure  No.  858 
(NDIP-858),  dated  Novendier  7, 1995. 
attached  to  PW  Alert  Sravice  Bulletin  (ASB) 
No.  JT9D-7R4-A72-524,  dated  December  13. 
1995,  as  follows: 

(1)  Perform  an  initial  EQ  for  cracks  as 
follows: 

(i)  For  disks  with  7,000  or  more  cycles 
since  new  (CSN),  and  3.000  or  mwe  cycles 
in  service  (QS)  since  last  shop  visit,  on  the 
efiective  date  of  this  AD,  inspiect  within  the 
next  1 ,000  CIS  after  the  elective  date  of  this 
AD,  or  at  the  next  shop  visit,  whichevo- 
occurs  first 

(ii)  For  disks  with  7,000  «-  more  CSN.  and 
less  than  3,000  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  insfwct  within 
4,000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  oocura  first. 

(iii)  Far  disks  with  less  than  7.000  CSN  on 
the  efiective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  4,000  CIS  since  last 
shop  visit,  or  8,000  CSN,  whichever  occurs 
later. 

(iv)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD,  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  EQ  tor  cracks  at 
intervals  not  to  exceed  4,000  CIS  since  last 
EQ. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(b)  Inspect  14th  stage  HPC  disks,  P/N's 
790014,  789914.  790114.  and  15th  stage  HPC 
disks.  P/N's  5000815-01,  5000815-021. 
704315,  704315-001.  786215.  and  786215- 
001.  in  accordance  with  NDIP-858,  dated 
November  7, 1995.  attached  to  PW  ASB  No. 
JT9D-7R4-A72-524.  dated  December  13. 
1995,  or  PW  ASB  No.  A6232,  Revision  1, 
dated  January  11, 1996,  as  applicable,  as 
follows: 

(1)  Perform  an  initial  ECI  for  cracks  as 
follows: 

(i)  For  disks  with  6.500  or  more  CSN.  and 
3,000  or  more  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
the  next  1 ,000  QS  after  the  effective  date  of 
this  AD.  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  6.500  or  more  CSN,  and 
less  than  3,000  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspiect  within 
4,000  QS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(iii)  For  disks  with  less  than  6,500  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  4,000  QS  since  last 
shop  visit,  or  7,500  CSN,  whichever  occurs 
later. 
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(iv|  For  uniii*(*ll«d  disk*  on  or  after  the 
effectiv*  data  of  thi*  AD.  insp«c(  prior  to 
installation 

\l\  TharwiftBr.  pwrform  Et^  fur  cracks  at 
intarvals  not  lo  av(a«d  4.000  Q.S  «ince  last 
EC:] 

(3)  Prior  to  further  flight,  remove  rjacked 
disks  and  replate  with  tervicaable  parts. 

(c)  Inspect  J4th  ftaffe  HPC  disks.  P'Ns 
704314.  789014   and  790214.  m  accordance 
with  NDIP-«58,  dated  November  7.  l^WS 
attached  to  PW  .\SB  No   MlSl.  Revision  1, 
dated  lanuarv  1 1 .  I^)^.  *»  tolluws 

(1)  Pwrforrn  an  initial  EC3  for  ixacks  as 
follow* 

(il  For  disks  with  2.000  or  more  CSN,  and 
2. 000  or  mora  QS  since  last  shop  visit,  on 
the  affective  date  of  this  ,^0.  inspect  within 
the  next  1 .000  CIS  after  the  affei  tive  date  of 
this  AD.  or  at  the  next  shop  visit,  whichever 
occurs  firrt 

(ii)  For  disks  with  .',000  or  more  C»SN.  and 
less  than  2.000  QS  since  last  shop  visit,  on 
the  effective  date  of  this  .\D.  inspect  within 
J. 000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first 

lull  For  disks  with  2.000  or  more  CSN.  and 
no  previous  shop  visits,  inspect  withm  3,000 
CIS  after  the  effective  date  of  this  AD.  or  at 
the  next  shop  visit,  whichever  occurs  first 

(ivl  For  disks  with  less  than  2.0O0  CSN  on 
the  effective  date  of  this  AD.  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
.\D,  but  before  exceedinif  3.000  CSN 

|v)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD.  inspect  pnor  to 
installation 

(2)  Thereafter,  perform  EX!3  for  cracks  at 
intervals  not  to  axcetKi  3.000  CIS  since  last 
EQ 

(31  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts 

(d)  Within  30  days  of  inspection,  import 
inspection  results  on  the  form  labeled  "14th 
and  15th  Stage  HPC  Disk  Inspection  Report, 
attached  to  PW  NT)lP-»5«.  dated  November 
7    IWS   attached  to  PW  ASB  No  Afi232 
Revision  1.  dated  lanuarv  11    1996.  and  f^ 
ASB  No  n"9r)-7R4-A72-524.  dated 
December  13.  199S.  lo  the  ofTue  and  fox 
niimber  listed  on  that  form   Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  (ontml  number  2120-0056 

le)  For  the  purpose  of  this  ,\D,  a  »hop  visit 
is  defined  as  separation  of  thw    N  '  flange 

(f)  An  alternative  method  of  compliance  or 
ad|ustment  of  the  Lompliance  time  that 
provides  an  acceptable  lev<>l  of  safety  may  be 
used  if  approved  by  the  Manager  Engine 
Certification  Office    The  request  should  be 
forwarded  through  an  appropriate  F.^.^ 
Princ  ipal  Maintenance  Inspei  tor  who  may 
add  comments  and  then  send  it  to  the 
Manager  Engine  Ortification  Office 

Note:  Information  concerning  the  existenii; 
of  approved  alternative  methixls  of 
compliance  with  this  airworthiness  dirwctive, 
if  any   may  be  obtained  from  Ihv  Engine 
Ortification  Office 

IjO  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  1 14  CF'K 
21  197  and  21  199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 


Issued  in  Burlington.  Massachusetts,  oo 
April  18.  1996 
lay  J.  PanlM. 

\Aanafier.  Engine  and  Propelhr  DiTBCiorate. 
Aircraft  Certification  S^rvicm 
IFRDoc  96-11171  Filed  5-3-96.  8  45  ami 
MUJMO  COM  «1»-1S-U 

14  CFR  PwrX  39 
[Doctot  No.  M-ANE-OS] 


AlrworthiiwM  (MrvctlvM;  Pratt  A 
Whitney  JT8O-^200  Smrtm  Tuftetw 
Engln«« 

aOENCY:  Foderal  Aviation 

Admmistration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
superaedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Pratt  ft  Whitney  JT8D-200  series 
turbofan  engines,  that  currently  requires 
periodic  inspection  of  fan  blades  for 
locked  rotors  and  foreign  object  damage 
(FOD).  unlocking  of  shrouds  if 
necessary,  lubrication  of  fan  blade 
shrouds,  and  dimensional  restoration  of 
the  fan  blade  leading  edge.  This  action 
would  add  a  requirement  to  install 
improved  design  fan  blades  as 
terminating  action  for  the  inspections. 
This  proposal  is  prompted  by  the 
introduction  into  service  of  improved 
design  fan  blades.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  fan  blade  failure,  which  can 
result  in  damage  to  the  aircraft. 
OATIS:  Comments  must  be  received  by 
luly  5.  1996. 

AOORESSfS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Cxjunsel,  Attention:  Rules  Docket  No. 
96-ANE-02,  12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
(x>mments  may  be  inspected  at  this 
Icx-^tion  between  800  a.m.  and  4:30 
p  m  .  Monday  through  Friday,  except 
Federal  holidays 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  ft  VVhitnev.  400  Main  St.,  East 
Hartford.  CT  06108.  telephone  (860) 
565-6600.  fax  (860)  56S-4503  This 
information  may  be  examined  at  the 
F.AA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  BurUngtOD. 
MA 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Mark  A  Rumizen,  i^erospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 


England  Executive  Park,  Burlington.  MA 
01803-5299:  telephone  (617) 23»-7137, 
fax  (617)  238-7199. 

SURKJMBfTARY  MIFORMATKM: 

Coaunwita  laTitod 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  wlu  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eropoaals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regiilatory.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-02."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATaiUbUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  96-ANE-02.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Oiacuaaion 

On  ]une  5, 1995,  the  Federal  Aviation 
Administration  (FAA)  isstied 
airworthiness  directive  (AD)  95-12-19, 
Amendment  39-9270  (60  FR  31368, 
June  IS,  1995),  applicable  to  certain 
Pratt  k  Whitney  (PW)  )T8D-200  series 
tuibofan  engines,  to  require  a  periodic 
inspection  of  fan  blades  for  locked 
rotors  and  foreign  object  damage  (FOD), 
unlocking  of  shrouds  if  necessary, 
lubrication  of  the  fan  blade  shrouds,  and 
dimensional  restoration  of  the  fan  blade 
leading  edge.  That  action  was  prompted 
by  the  determination  that  fan  blades  can 
fail  due  to  high  crycle  fatigue  (HCF) 
cracking.  This  HCF  cracking  can  be 
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caused  by  FOD,  locked  shrouds,  which 
can  reduce  blade  vibratory  dampening, 
and  leading  edge  erosion,  which  can 
produce  blade  flutter.  That  condition,  if 
not  corrected,  could  result  in  fan  blade 
failure,  which  c»n  result  in  damage  to 
the  aircraft. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  introduced  into 
service  fan  blades  with  an  improved 
design  configuration  that  is  more 
resistant  to  HCF-induced  failures. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  A6241.  dated 
January  25, 1996,  that  describes 
procedures  for  inspection  of  tan.  blades 
for  locked  rotors  and  FOD,  unlocking  of 
shrouds  if  necessary,  lubrication  of  fan 
blade  shrouds,  and  dimensional 
restoration  of  the  fan  blade  leading  edge. 
This  ASB  also  provides  procedures  for 
modification  or  replacement  of  fan 
blades  with  an  improved  design 
configuration  that  is  more  resistant  to 
HCF-induced  failures. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  pnxlucts  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-12-19  to  continue  to 
require  the  inspection  and  maintenance 
requiiements  of  that  AD,  and  to  add  a 
requirement  to  modify  or  install  the 
improved  design  fan  blades  as 
terminating  action  for  those  inspections 
and  maintenance  requirements. 

The  FAA  estimates  that  1,100  engines 
installed  on  aircraft  of  U.S.  registry 
wotild  be  afCacted  by  this  proposed  AD, 
that  it  would  take  approximately  19 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
The  FAA  also  estimates  that  the  parts 
modification  would  cost  is  $2,720  per 
engine,  which  includes  a  manufacturer's 
discount  of  $1,700  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,246,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  alx)ve,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regtilatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  tinder  the  caption 
ADDRESSES. 

List  of  Snbiects  in  14  CFR  Fait  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  39)  as  follows: 

PART  39-AIRWORTHINES8 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8270  (60  FR 
31388,  June  15, 1995)  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

Pratt  ft  Whitney:  Docket  No.  96-ANE-02. 

Supersedes  AD  95-12-19,  Amendment 

39-9270. 
Applicability:  Pratt  ft  Whitney  (PW) 
Models  JT8D-209,  -217.  -217A.  -217C  and 
-219  turbofan  engines  that  have  not 
incorporated  PW  Service  Bulletin  (SB)  No. 
6193,  dated  October  31. 1994,  or  with  fan 
blade.  Part  Numbers  (P/N's)  798821,  798821- 
001,  808121.  808121-001.  809221.  811821. 
851121,  851121-001,  5000021-02,5000021- 
022.  and  5000021-032  installed.  These 
engines  are  installed  on  but  not  limited  to 
McDonnell  Douglas  MD-80  aircraft. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiscted.  the 
owner/operator  must  use  the  authority 
provided  in  paragraphs  (d)  and  (e)  to  request 
approval  horn  the  FAA.  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AO.  $uch  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafie  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


refiair  remove  any  engine  from  the 
appUcability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fen  blade  feilure.  which  can 
result  in  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  hispect  fen  blades  and  shrouds,  unlock 
fen  blade  shrouds,  lubricate  fen  blade 
shrouds,  restore  loading  edge  dimensions, 
and  modify  or  install  improved  design  fen 
blades  in  accordance  with  the  sdiedule  and 
procedures  described  in  Parts  1,  2,  and  3  of 
the  AcccKnplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  A6241, 
dated  January  25, 1996. 

(b)  Modification  of  fen  blades  to  the 
improved  design  configuration  or  installation 
of  improved  design  fan  blades  in  accordance 
with  Part  3  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6241 .  dated 
January  25, 1996,  constitutes  terminating 
action  to  the  inspections  and  maintenance 
actions  described  in  Parts  1  and  2  of  that 
ASB. 

(c)  For  the  purpose  of  this  AD.  the 
aconnplishment  effective  date  to  lie  used  for 
determination  of  ctmpliance  intervals,  as 
required  by  Section  2  of  PW  ASB  No.  A6241 , 
dated  January  25, 1996.  is  defined  as  the 
effective  date  of  this  AD. 

(d)  For  tlw  purpose  of  this  AD.  "repair"  as 
specified  in  Part  3,  Paragraph  A.(l)(b)  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6241,  dated  January  25. 1996.  is  defined  as 
the  refurbishment  of  fen  blades  in  accordance 
with  Part  3,  Par^raph  C  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6241.  dated  January  25. 1996. 

(e)  Alternative  methods  of  compliance  that 
have  been  approved  far  AD  95-12-19  are 
applicable  for  this  AD  and  additional 
approval  is  not  required. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
April  1, 1996. 
Jay  I.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Savice. 

[FR  Doc.  96-11168  Filed  5-3-96:  8:45  am) 
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Coast  Guard 

33  CFR  Part  100 

(COOO1-M-0191 

raN211»-^C4« 

Spaclal  Local  Regulation:  9mim 
Buzzarda  Bay  Day,  Naw  Badford.  MA 

AOfNCY:  Coast  Guard.  DOT 

ACTION:  Notice  of  propusmi  ^ul«^laklrl^ 

SUMBfUAV:  The  Coast  Guard  proposes  to 
establish  d  pennaiient  spec  lal  loc^al 
^»^ulallon  for  a  swimnunn  event  known 
as  Swim  Buzxards  Hav  [lav   The  event 
will  be  held  in  Buzxards  Bay. 
■\chushnel  River,  on  julv  ^H.  l**Wi.  and 
annually  thereafter  on  a  wttukend  in  |ulv 
that  has  favorable  tidal  conditions  This 
regulation  is  needed  to  protect  the 
fwrliiipants  from  vessel  trafrw.  during 
the  swimming  event 
0ATI8:  Comments  must  be  rmeiveil  on 
or  before  lune  21).  fJ^Wi 
AOOnCSMS:  Comments  should  Im 
mailed  to  Cxjmmander  lb).  First  Cxwst 
Ciuard  Distriit.  Captain  K'hn  Foster 
Williams  Federal  Buildinn.  408  .Mlantit 
.\ve  .  Boston.  MA  021  U)-  iJ^O,  or  mav 
be  hand  delivered  to  Kix)m  42H  at  the 
same  address,  between  H  a  m   and  4 
p  m  .  Monday  through  Friday,  except 
federal  holidays  Ciomments  will 
bet  ome  part  of  this  dcx.ket  and  will  be 
iivaildble  for  inspe«:tion  or  i  opvin^  at 
the  above  address 
FOn  fUHTHf  R  INPOIWATKM  CONTACT: 
I.iKutenant  Humor  C.radel  H  VI   .M^♦H) 
Chief.  B<4atin»5  .Affairs  Brant  h.  First 
(.;oa,st  Guard  Distri.  t   (6'.:')  221-Htn 

SUPPt-EMCNTARV  INFOmMATION: 

Requett  for  (k>iiunents 

The  Ctxast  C.uanl  em  ollnl^t^•> 
intereste*!  persons  to  part  in  pale  in  this 
rulemaking  h\  •iutmiitliiin  written  lial.i 
^  lews,  or  aryuments   Persons  sut)mitliii^ 
I  liniments  should  inilude  their  names 
.ind  addresses   identify  this  notue 
lCt;iX)l-^ltV-<)l=l)   the  sjHH  ifi<   SHition  of 
the  pro}.H)sal  to  wbit  h  eat  h  i  omment 
.ipplies,  ami  i{.ive  reasons  for  eai  h 
(  omment   The  C^oasl  Ciuard  requests  that 
all  comments  ani.i  atta«  fiments  b«' 
submitte<i  in  an  H'  j    •  11     unbouiul 
format  suitable  for  i  opyin^  and 
ele<:tronic  filing  if  that  is  not  praitital. 
a  se<:ond  copy  of  any  bound  material  is 
requested    Persons  requesting 
acknowledgment  of  rweipt  of  comments 
should  enclose  a  stampe<l.  self- 
addressed  postcard  or  envelope 

The  Coast  C.uard  will  consider  all 
<  omments  ret.eivetl  during  the  comment 
period   It  may  change  this  proposal  in 
view  of  the  comments  The  ixMsl  Guard 


plans  no  public  hearing.  Persona  may 
request  a  public  hearing  by  writing  to 
Commander  (b).  First  Coast  Guard 
District  at  the  addreas  under  AOOMMIt. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it  is 
determined  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking. 
the  Cioast  Guard  will  hold  a  public 
heanng  at  a  time  and  place  announcad 
by  a  later  notice  in  the  Fadcral  Register. 

Diacusaion  of  Propoacd  Amendments 

The  annual  Swim  Buzzards  Bay  Day 
IS  a  lof^l.  traditional  event  which  has 
been  held  for  the  previous  two  vears  on 
the  .\<  hushnet  River,  New  Bedford/ 
Fairhaven,  MA   In  the  past,  the  Coast 
Guard  has  promulgated  individual 
regulations  for  the  event   Given  the 
rw  umng  nature  of  the  event,  the  Coast 
(,uard  desires  to  establish  a  permanent 
regulation  The  proposed  regulation  will 
establish  a  regulated  area  in  the 
Ai  ushnet  River  for  the  1996  event  and 
will  establish  a  permanent  regulation  for 
following  years  This  proposal  restricts 
vessels  from  approaching  within  2CX) 
feet  of  participating  swimmers. 

The  event  will  consist  of 
approximately  SO  swimmers 
transversing  the  Acushnet  River  from 
Fort  Phoenix  Beach  in  Fairhaven.  MA. 
to  Billy  Woods  Wharf  in  New  Bedford. 
M.A   There  w>ll  be  one  rowing  skiff  per 
participant,  along  with  sponsor 
provided  vessels  on  scene  to  augment  a 
Ci>asl  Guard  patrol  to  alert  boating 
traffif  of  the  presence  of  the  swimmers 
The  time  fienod  for  the  event  is  dictated 
hy  titlal  (  onditions   Subject  to  Coast 
(tuard  approval,  the  sponsor  selects  a 
weekend  m  |uly  that  most  closely 
exhibits  low  tide  at  a  daytime  hour 
reasonable  for  holding  the  event. 
Spe<  tdlor  t  raft  are  authorized  to  watch 
the  rat  e  from  any  area  as  long  as  they 
remain  20<)  feet  away  from  any 
partK  ipating  swimmer  In  emergency 
situations,  provisions  may  be  made  to 
establish  safe  escort  by  a  Coast  Guard  or 
CtMst  t.uard  designated  vessel  for 
ves.sels  requiring  transit  within  200  feet 
of  participating  swimmers 

Regulatory  Evaiuaiion 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Kxe<.utive  Oder  12866.  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order   It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order  It  is  not 
significant  under  the  regulatory  policies 
and  pro<;edures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
Febniarv  26.  1979)  The  Coast  Guard 
expects  the  economic  impact  to  be  so 


minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT.  is  unnecessary.  This  conclusion  is 
baaed  on  the  limited  duration  of  the 
event,  the  extensive  advisories  that  will 
be  made  to  the  affected  maritime 
community,  and  the  minimal 
restrictions  which  the  regulation  places 
on  vessel  traffic. 

Small  Entitiaa 

Under  the  Regulatory  Flexibility  Act 
(55  U.S.C.  601  ei  seq).  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

CoUection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Pap>erwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Cx»ast  Guard  has  considered  the 
environmental  impacts  of  this  proposal 
and  concluded  that,  under  paragraph 
2  B.2  e  34(h)  of  COMDTINST  16475. IB. 
(as  revised  by  61  FR  13563.  March  27. 
1996)  this  proposal  is  a  special  local 
regulation  issued  in  conjunction  with  a 
regatta  or  marine  parade  and  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subiects  in  33  CFR  Part  1Q0 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposad  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

1  The  authority  citation  for  part  100 
continues  to  read  as  follows: 
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AvAoritf.  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2  A  permanent  section,  100.116,  Is 
added  to  read  as  follows: 


fioaiie 
Badfofd,  I 


Swton  Buzzards  Bay  Day,  Naw 


(a)  Regulated  area.  All  waters  of  the 
Acushnet  River  within  200  feet  of 
participating  swimmers. 

(b)  Special  local  regulations.  (1)  Tlie 
Coast  Guard  patrol  commander  may 
delay,  modify,  or  cancel  the  race  as 
conditions  or  circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  encountering  emergencies 
which  require  transit  through  the 
regulated  area  should  contact  the  coast 
Guard  f>atrol  commander  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard  designated  escort. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  on-scene  patrol 
commander.  On-scene  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  U.S.  Coast  Guard. 
Upon  hearing  five  or  more  short  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  proceed  as 
directed.  Members  of  the  Coast  Guard 
Auxiliary  may  also  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(c)  Effective  period.  This  section  is  in 
effect  from  10  a.m.  to  12  p.m.  on  July 
28, 1996,  and  each  year  thereafter  on  a 
date  and  times  published  in  the  Federal 
Register. 

Dated:  April  23, 1996. 
JX.  Linoon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Firtt  Coast  Guard  District. 
(FR  Doc.  96-11237  Filed  S-3-96;  8:45  am] 
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UBRARY  OFjCONQRESS 
Copyright  Offlca 

37  CFR  Ch.  H 

[Doctot  No.  96-^ 

Eligtbiltty  for  the  Cable  Compuleory 
Ucanse 

AOENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  inquiry. 


summary:  The  Copyright  Office  of  the 
Library  of  Omgress  is  opening  a 
nilemaking  proceeding  to  consider  the 
eligibility  for  the  cable  compulsory 
license  of  open  video  systons  of 
telephone  companies  which  retransmit 
broadcast  signals.  The  Office  requests 
interested  parties  to  sulHoit  comments 
as  to  whether,  and  what  extent,  open 
video  systems  may  make  use  of  the 
cable  compulsory  license. 
DATES:  Comments  should  be  received  on 
or  before  July  5, 1996.  Reply  comments 
are  due  on  or  before  June  5. 1996. 
ADDRESSES:  If  delivered  BY  MAIL, 
fifteen  copies  of  written  comments 
should  be  addressed  to  Office  of  the 
General  Counsel,  Copyright  GC/IftR,  PO 
Box  70400,  Southwest  Station, 
Washington,  DC  20024.  If  delivered  BY 
HAND,  fifteen  copies  of  written 
comments  should  be  brought  to:  Office 
of  the  General  Counsel,  Copyright 
Office,  James  Madison  Memorial 
Building,  Room  LM-407,  First  and 
Independence  Avenue,  SE., 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Coimsel,  or  William  Roberts,  Senior 
Attorney  for  Compulsory  Licensee, 
Telephone  (202)  707-8380  or  Telefax 
(202)  707-8366. 

SUPPLEMENTARY  MIFORMATION: 
Background 

Section  111  of  the  Copyright  Act,  17 
U.S.C,  grants  a  compulsory  copyright 
license  to  cable  television  systems  for 
the  retransmission  of  over-the-air 
broadcast  stations  to  their  subscribers. 
In  exchange  for  the  license,  cable 
operators  submit  royalty  pa)rments, 
along  with  statements  of  account 
detailing  their  retransmissions,  to  the 
Copyright  Office  on  a  semi-annual  basis, 
wbdch  deposits  the  royalties  with  the 
United  States  Treasury  in  interest 
bearing  accounts  for  later  distribution  to 
copyright  owners  of  non-network 
broadcast  programming. 

Cable  systems  determine  their  royalty 
payments  according  to  a  calculation 
formula  devised  by  Congress  in  1976.  17 
U.S.C.  111(d).  Payments  are  made  based 
upon  a  cable  system's  gross  receipts 
from  subscribers  for  the  retransmission 
of  broadcast  signals.  The  statute 
subdivides  cable  systems,  based  on  their 
gross  receipts  totals.  Into  three 
categories:  Small,  mediimi  and  large. 
Small  systems  pay  a  fixed  amoimt 
without  regard  to  the  ntmiber  of 
broadcast  signals  they  retransmit,  while 
mediimi-sized  systems  pay  a  royalty 
within  a  sfiecified  range,  with  a 
maximum  amount,  based  cm  the  number 
of  signals  they  retransmit. 


Large  cable  systems,  which  pay  over 
ninety  percent  of  royalties  sulnnittsd  by 
cable  systems,  calodate  their  royalties 
according  to  the  number  of  distant 
broadcast  signals  w^ch  they  retransmit 
to  their  subKribers.*  These  cable 
systems  pay  a  peroent^e  of  their  gross 
receipts  for  each  distant  signal  they 
retransmit,  and  difCarent  royalty  rates 
apply  to  different  signals,  diepending 
up<Hi  the  total  numbin'  of  distant  sisals 
carried.  Detramining  when  a  broadcast 
signal  is  distant,  what  rate  must  be 
apphed  to  it,  and  the  royalty  due  for  the 
si^ial  is,  for  the  most  part,  determined 
by  reference  to  the  rules  and  regulations 
of  the  Federal  Communications 
Commission  govoning  cable  systems 
that  were  in  effect  on  April  15, 1976. 
Copyright  payments  under  section  IM 
of  the  Copyright  Act  today  are, 
therefore,  depoidrait  upon  the  manner 
in  whidi  the  cable  television  industry 
was  regulated  in  1976. 

Sectitm  111(f)  defines  a  "cable 
system"  as  follows: 

A  "fcable  system"  is  a  £Knllty,  located  in 
any  State,  Temtcny,  Trust  Territcvy,  or 
Possession,  that  in  whole  or  in  part  receives 
signals  transmitted  or  programs  broadcast  by 
one  or  nx>re  television  broadcast  stations 
licensed  by  the  Federal  Communications 
Commissi(Hi,  and  makes  secondary 
transmissions  of  such  signals  or  programs  by 
wires,  cables,  microwave,  or  other 
communicaticHU  channels  to  suttscribing 
members  of  the  pubhc  who  pay  for  such 
service.  For  purposes  of  determining  the 
rojralty  fee  under  subsection  (d)(1).  two  or 
more  cable  systems  in  contiguous 
communities  under  common  ownership  or 
control  or  operating  bam  one  head-end  shall 
be  considered  as  one  system. 

17  U.S.C.  111(f). 

At  the  time  of  passage  of  the 
Copyright  Act,  the  only  type  of 
retransmission  system  serving 
subscribers  with  broadcast  programming 
was  traditional  wired  cable  systems 
regulated  as  such  by  the  FCC. 
Consequently,  it  was  generally  well 
understood  in  1976  what  was  meant  by 
"cable  system"  for  purposes  of  section 
111.  However,  beginning  in  the  early  to 
mid-1980's,  retransmission  services 
other  than  traditional  wired  cable 
systems  came  into  existence.  Like 
traditional  wired  cable  systems,  these 
other  services  were  capable  of 
delivering  broadcast  signals  to  their 
subscribers,  and  they  sought  eligibility 
for  the  section  111  license. 

The  addition  of  new  retransmission 
providers  significantly  altered  the 


'  For  large  cable  systems  wrfaich  retransmit  only 
local  broadcast  signals,  there  is  still  a  minimum 
royalty  iae  which  must  be  paid.  This  minimum  fee 
is  not  applied,  however,  once  the  cable  system 
carries  one  or  more  distant  aignals. 
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complexion  of  the  video  marketplace  as 
it  existed  at  the  time  of  passage  of  the 
Copyright  Act.  Not  only  did  new  faces 
appear,  but  the  FtX  of  the  late  70's  and 
early  80's  took  a  decidedly  deragulatory 
stance  with  respect  to  the  industry.  The 
Commission  li^ed  its  distant  signal  and 
syndicated  exclusivity  restrictions,  see 
Malrite  TV.  of  New  York.  Inc.  v.  FCC. 
652  F.2d  1140  (2d  Cir.  1981).  cert, 
denied  sub.  nam..  National  Football 
League.  Inc.  v.  FCC.  454  U.S.  1143 
(1982).  which  formed  the  bedrock  of 
determining  section  111  copyright  fees, 
and  the  Commission's  must -cany  rules 
fell  to  court  challenge.  See  Quincy  Cable 
T.V..  Inc.  v.  FCC.  768  F.2d  1434  P.C. 
Cir.  1985),  cert,  denied.  476  U.S.  1169 
(1986)  and  Century  Communications  v. 
FCC.  835  F.2d  292  (DC.  Qr.  1987),  cert, 
denied.  486  U.S.  1032  (1988).  Thus, 
three  sets  of  rules— distant  signal 
carriage,  syndicated  exclusivity  and 
must-carry — while  still  applicable  by 
statute  to  the  compulsory  license  royalty 
calculation,  no  longer  had  a  life  of  their 
own.  The  Copyright  Office  has  been 
attempting  to  deal  with  the 
consequences  of  these  eliminations  ever 
since. 

With  new  retransmission  providers 
seeking  to  use  17  U.S.C.  111.  the 
Copyright  Office  opened  a  rulemaking 
proceeding  to  consider  the  issue. 
Specifically,  the  OfRce  considered  the 
eligibility  of  wireless  cable  systems 
(MMDS  and  MDS),  satellite  master 
antenna  television  systems  (SMATVs), 
and  satellite  carriers.^  In  a  Notice  of 
Proposed  Rulemaking,  the  OfGce 
proposed  new  regulations  that  would 
govern  the  conditions  under  which 
SMATVs  would  qualify  for  compulsory 
licensing  under  section  111.  announced 
a  preliminary  decision  that  wireless 
cable  was  not  eligible,  and  a  policy 
decision  that  satellite  earners  were  not 
eligible  56  FR  31580  (July  11.  1991). 
The  Office  confirmed  that  wireless  cable 
and  satellite  carriers  were  not  eligible  in 
final  regulations  57  FR  3284  (January 
29.  1992)  '  The  decision,  with  respect  to 
satellite  carriers,  has  withstood  judicial 
challenge.  See  Satellite  Broadcasting 
Communications  Association  v  Oman. 
17  F  3d  344  (llth  Cir  ).  cert,  denied.  115 
set.  88  (1994) 

In  late  1994,  Congress  pa.ssed 
legislation  to  overturn  the  Office's  final 
regulations  with  respect  to  wireless 


'The  procaading  initully  considers<J  th« 
eligibililv  of  only  SMATVs  and  wirelsM  cable   51 
FR  36706  (October  15.  1986)   The  comment  period 
wa«  later  reopened  to  consider  satellite  carriers  52 
FR  28731  (August  J.  1987) 

'The  OfTice  ha*  vet  lu  isaue  final  regulations  for 
SMATVs.  but  has  made  a  preliminary  Finding  that 
they  are  eligible  for  17  U.S.C.  Ill  Sm  »6  FR  Jl»93 
duly  11,  IMl). 


cable.  The  Satellite  Home  Viewer  Act  of 
1994,  Pub.L.No.  103-369.  amended  the 
section  111(f)  definition  of  a  "cable 
system"  to  specifically  include  systems 
which  retransmit  broadcast 
programming  via  microwave.  It  is  now 
deaf  that  wireless  cable  systems  are 
ehgible  for  section  111.  Satellite 
carriers,  however,  still  do  not  qualify, 
and  must  use  the  license  found  in  17 
U.S.C.  119. 

TclecoBunimicatknu  Act 

The  Copyright  Office's  SMATV, 
wireless  cable  and  satellite  carrier 
rulemaking  proceeding  was  prompted 
by  a  video  marketplace  in  the  80's  that 
diniered  significantly  from  that  of  the 
70's.  It  is  readily  apparent  that  the  video 
marketplace  of  the  90's  and  the  future 
will  be  ever  more  different. 

In  February  1996.  Congress  enacted 
the  Telecommunications  Act.  Pub.L.No. 
104-104.  110  Stat.  56  (1996).  Among  the 
sweeping  reforms  and  actions  of  this 
legislation  is  recognition  and 
authorization  of  telephone  company 
entry  into  the  video  marketplace. 
Section  653  of  the  Communications  Act. 
as  amended,  now  provides  that  "|a| 
local  exchange  carrier  may  provide 
cable  service  to  its  cable  service 
subscribers  in  its  telephone  service  area 
through  an  open  video  system  that 
complies  with  this  section."  47  U.S.C. 
653(a)(1). 

Prior  to  passage  of  the 
Telecommunications  Act.  the  telephone 
companies  had  been  prohibited  from 
entering  the  cable  television  business 
within  their  own  service  areas.  The 
Federal  Communications  Commission 
was.  however,  considering  the 
possibility  of  authorizing  telephone 
companies  to  lease  channel  capacity 
over  its  phone  lines  to  third  parties  who 
would  provide  video  service  to  phone 
company  subscribers.  See  First  Report  & 
Order  in  Docket  No.  87-266,  56  FR 
65464  (December  17. 1991).  Known  as 
video  dialtone,  the  FCC  issued 
experimental  licenses  to  a  handful  of 
video  dialtone  operators,  several  of 
whom  have  already  begvm  service  to 
subscribers.  These  operators  provide 
original  and  source  licensed 
programming,  as  well  as  retransmission 
of  over-the-air  broadcast  signals. 

The  Telecommunications  Act  has 
terminated  the  FCC's  video  dialtone 
proceeding  by  expressly  allowing 
telephone  entry  into  cable  through 
"open  video  systems."  See  section 
302(b)(3);  Report  and  Order  in  Docket 
No.  96-46,  61  FR  10475  (March  14. 
1996)(eliminating  video  dialtone 
rulemaking  proceieding).  Under  the 
Telecommunications  Act's 
authorization,  telephone  companies  can 


act  not  only  as  common  carriers 
providing  the  pipeline  between  third 
party  program  providers  and 
subscribers,  but  can  offer  programming 
services  themselves.  This  creates  a 
possibility,  with  respect  to  broadcast 
retransmission,  of  several  program 
providers  using  the  same  CKulity  to 
provide  subscribers  with  broadcast 
siffoals. 

The  structure  and  appearance  of  open 
video  systems  remains  largely 
unresolved  at  this  time.  Private  industry 
is  still  very  much  in  the  planning  stage, 
while  the  FCC  is  conducting  a 
rulemaking  proceeding  to  determine  the 
amount  and  extent  of  regulation  that 
open  video  systems  will  require.  See 
Notice  of  Proposed  Rulemaking  in 
Docket  No.  96-46.  61  FR  10496  (March 
14, 1996).  The  Telecommunications  Act 
directs  the  Commission  to  apply  much 
of  its  cable  regulations  to  open  video 
systems,*  but  of  course  the  FCC's  cable 
rules  in  effect  in  1976  will  have  no 
application  to  such  systems. 

While  Congress  has  cleared  the  path 
for  telephone  entry  into  the  broadcast 
retransmission  business  for 
communications  law  purposes,  it  has 
not  taken  any  action  to  resolve  the 
copyright  licensing  aspects.  Section 
653(c)(4)  of  the  Communications  Act,  as 
amended,  provides  that  "(nlothing  in 
this  Act  precludes  a  video  programming 
provider  making  use  of  an  open  video 
system  from  being  treated  as  an  operator 
of  a  cable  system  for  purposes  of  section 
111  of  title  17.  United  States  Code." 
Some  have  argued  that  this  provision  is 
a  congressional  affirmation  that  open 
video  systems  are  eligible  for  section 
111  licensing.  The  plain  language  of  the 
provision,  however,  belies  that 
argument.  Section  653(c)(4)  simply 
states  that  nothing  in  the 
Telecommunications  Act,  by  itself,  shall 
be  construed  as  preventing  open  video 
systems  from  being  considered  as  a 
section  111  cable  system;  it  says  nothing 
about  whether  such  systems  canlie 
considered  cable  systems  under  the 
terms  of  section  1 1 1  of  the  Copyright 
Act.  It  mattere  littie  to  the  copyright 
inquiry  that  an  open  video  system  is  a 
cable  system  under  the 
Telecommunications  Act  if  it  is  not  a 
cable  system  under  the  Copyright  Act. 
Further,  there  is  not  any  legislative 
history  to  the  Telecommunications  Act 
that  demonstrates  congressional 
intention  to  amend  or  otherwise  clarify 
the  eligibility  of  open  video  systems  for 
section  111  imder  the  Copyright  Act.^ 


'ExamplM  an  the  tporti  excluaivity,  network 
i>on-duplication,  and  lyndicatad  excluiivity  ruin. 

'  Section  e53(c)(4j  comM  from  the  Senate  bill, 
which  (tated  "  jnlothing  in  this  Act  preclude*  • 
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Recent  Filings 

Although  telephone  entry  into  the 
cable  business  was  under  consideration 
at  the  FCC  for  some  time  before 
enactment  of  the  Telecommunications 
Act,  the  Copyright  Office  has  not 
considered  such  entry  in  terms  of  the 
cable  compulsory  licen^te.^  As  noted 
above,  through  agency  interpretation 
and  legislative  amendment,  the  section 
111  license  is  available  tor  traditional 
wired  cable  systems,  wireless  cable 
systems,  and  SMATV  systems.  The 
Office  now  must  consider  the  eligibility 
of  open  video  systems. 

For  the  second  accounting  period  of 
1995,  the  Copyright  Office  has  received 
statements  of  accoimt  and  royalty  filings 
from  three  systems  identifying 
themselves  as  video  dialtone  operators. 
Interface  Communications  Group,  Inc. 
identifies  itself  as  a  "video  dialtone 
system  being  conducted  by  U.S.  West 
Qjmmunications,  Inc.  in  Omaha, 
Nebraska."  California  Standard 
Television  Corp.  identifies  itself  as  a 
video  dialtone  programmer  whose 
"physical  facilities"  are  owned  by 
Pacific  Bell.  And  Anchor  Pacific  Corp. 
also  identifies  itself  as  a  video  dialtone 
programmer  whose  "physical  facilities" 
are  owned  by  Pacific  Bell. 

These  three  filings  represent  the  first 
claims  of  eligibility  under  17  U.S.C.  Ill 
by  an  open  video  system  (formerly 
known  as  video  dialtone).  The  Office 
expects  that  the  number  of  filings  for 
future  accounting  periods  will  increase, 
particularly  in  light  of  the 
Telecommunications  Act.  We,  therefore, 
feel  that  now  is  an  appropriate  time  to 
open  a  rulemaking  proceeding  to 
consider  the  eligibility  issue. 

Request  for  Comments 

The  threshold  issue  in  this 
rulemaking  proceeding  is  whether  open 
video  systems  are  cable  systems  within 
the  meaning  of  17  U.S.C.  111.  The 
initial  filings  we  have  received  api}ear 
to  be  from  independent  program 
providers  leasing  access  on  an  open    . 
video  system  created  by  a  telephone 
company.  The  Telecommimications  Act 
now  allows  telephone  companies  to  act 
as  program  providers  as  well.  We  solicit 
comment  on  whether  both  independent 
program  providers  and  telephone 
companies  should  be  eligible  for  section 


video  programming  provider  making  aae  of  a 
common  carrier  video  platform  from  being  treated 
as  an  operator  of  a  cabia  syatem  for  purpoaes  of 
fection  111  of  title  17.  United  States  Code." 

*  During  the  legislative  process  of  the 
Telecommunicatioiu  Act,  proposals  were 
considered  to  specifically  address  telephone 
company  eligibility  for  17  U.S.C  111.  Such 
amendments.  ho%*ever,  were  not  included  in  the 
Telecommunications  Act. 


Ill  and,  if  so,  under  what 
circumstances.  We  also  seek  comment 
as  to  whether  a  telephone  company 
providing  an  open  video  system,  and 
not  itself  engaged  in  retransmitting 
broadcast  programming,  is  eligible  for 
the  passive  carrier  exemption  of  section 
111(a)(3),  and  under  \«^t 
circumstances. 

In  addressing  the  threshold  eligibility 
issue,  we  request  that  the  commentators 
direct  their  resfKinses  to  a  consideration 
of  17  U.S.C.  Ill  as  a  whole,  as  opposed 
to  solely  the  section  111(f)  definition  of 
a  "cable  system."  In  the  wireless/ 
SMATV/satellite  carrier  rulemaking 
proceeding  some  commentators  focused 
on  the  section  111(f)  definitton,  and  did 
not  discuss  how  the  rest  of  section  111 
might  or  might  not  apply  to  a  particular 
system.  The  Office  stated  in  the  1992 
final  rules  that  section  111  must  be 
interpreted  as  a  whole  in  determining 
whether  a  particular  retransmission 
provider  is  eligible  for  compulsory 
licensing.  See  57  FR  3292  (1992) 
("[E]ach  part  of  a  section  should  be 
construed  in  connection  with  every 
other  part  or  section  so  as  to  produce  a 
harmonious  whole.  Thus,  it  is  not 
proper  to  confine  interpretation  to  the 
one  section  to  be  construed,"  citing  2A 
Sutherland,  Stat.  Const.  46.05  (Sth  ed. 
1992)).  Consequendy,  we  direct  the 
commentators'  attention  to  the 
particular  applicability  of  all  17  U.S.C. 
Ill  provisions,  particularly  the  royalty 
calculation  scheme.  In  particular,  we  are 
interested  in  how  the  1976  distant 
signal  carriage  and  syndicated 
exclusivity  rules  might  or  might  not  be 
applicable  to  open  video  systems.  We 
are  also  interested  in  how  an  open  video 
system  would  apply  the  1976  must- 
carry  rules,  plus  ADI,  to  determine 
local/distant  status,  particularly  where 
there  is  not  an  established  traditional 
wired  cable  system  operating  in  the 
same  service  area  as  the  op>en  video 
system.  And,  we  are  interested  in 
laiowing  how  the  "contiguous 
communities"  provision  of  the  section 
111(f)  cable  definition  might  or  might 
not  apply  to  open  video  systems. 

Aside  fit>m  the  threshold  eligibility 
question,  the  Office  directs  the 
commentators  to  practical  questions 
arising  bom  the  filing  of  statements  of 
account  and  payment  of  royalty  fees. 
Thus,  we  request  commentators  favoring 
17  U.S.C.  Ill  eligibility  of  open  video 
systems  to  detail  what  changes,  if  any, 
are  required  in  the  Copyright  Office 
statement  of  accoimt  forms  to 
accommodate  open  video  system  filings. 
We  are  especially  interested  in  a 
detailed  analysis  of  how  an  open  video 
system  would  calculate  its  gross 
receipts,  and  what  fees  and  charges 


would  be  included.  We  also  seek 
comment  as  to  whether  the  statement  of 
account  form  should  require  all  filers  to 
identify  what  type  of  cdble  system  they 
are  (SMATV,  wireless,  traditional  wired, 
etc.).  Finally,  we  seek  comment  as  to 
how  current  Office  policies  and 
practices,  sadi  as  application  of  the 
3.75%  rate,  non-allocation  among 
subscriber  groups,  and  the 
grandfethering  of  broadcast  signals 
would  apply. 

In  directing  interested  parties' 
attention  to  the  above-identified  issues, 
we  do  not  wish  to  limit  the  scope  or 
focus  of  the  comments  in  any  way.  We 
therefore  welcome  all  comments 
regarding  application  of  17  U.S.C.  Ill  to 
open  video  systems. 

Dated:  May  1,1996. 
Marylwln  Petcn, 
Register  of  Copyrights. 

Approved  by: 
James  a  BOli^^on. 
7?ie  Librarian  of  Confess. 
[FR  Doc  96-11226  Filed  5-3-96;  8:45  ami 
■UMQ  oooc  i4i»-as-r 


ENVIRONMENTAL  PROTECnON 
AGENCY 

40CFRPartS2 

[CA  162-2-0002t>:  FRL-646S-?] 

Approval  and  Promulgatton  of  Stale 
Implamantatlon  Plans;  Califomia  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unlflwj  Air  PolkiHon 
Control  District  Santa  BartMra  County 
Air  Pollution  Control  District,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
aerospace  assembly  and  component 
manufacturing  operations,  motor 
vehicle  and  mobile  equipment  coating 
operations,  crude  oil  production  and 
separation,  and  storage  of  reactive 
organic  compound  liquids  (ROC). 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
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revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  docimient.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  5, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Etaniel  A. 
Meer,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street  SW.. 

Washington,  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L  "  Street. 

Sacramento.  CA  92123-1095. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District.  1999 

Tuolumne  Street.  Suite  #200.  Fresno. 

CA  93721. 
Santa  Barbara  County  Air  Pollution 

Control  District.  26  Castilian  Drive.  B- 

23,  Goleta,CA  93117. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive. 

Diamond  Bar,  CA  91765^182. 
Califoniia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Liu.  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1199. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  following  rules 


San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
Rule  4602 — Motor  Vehicle  and  Mobile 
Equipment  Coating^Operations,  Santa 
Barbara  County  Air  Pollution  Control 
District  (SBCAPCD)  Rule  325 — Crude 
Oil  F^roduction  and  Separation, 
SBCAPCD  Rule  326— Storage  of 
Reactive  Organic  Compound  Liquids, 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1124 — Aerospace  Assembly  and 
Component  Manufacturing  Operations. 
California  Air  Resources  Board 
submitted  the  rules  to  EPA  on  the 
following  dates:  October  13. 1995, 
March  29. 1994,  March  29. 1994,  and 
February  24.. 1995,  respectively.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  April  18, 1996. 
Felicia  Marcus, 

Regional  Administrator. 

jFR  Doc.  96-11206  Filed  5-3-96;  8:45  am) 
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40CFRPart52 
[OM93-1-7290b;  FRL-5467-*] 

Approval  and  Promulgation  of 
Impiemantation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  Particulate  Matter  contingency 
measures  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
Ohio  on  July  17, 1995.  This  submittal 
addresses  the  Federal  Clean  Air  Act 
requirement  to  submit  contingency 
measures  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM)  for 
the  areas  designated  as  nonattainment 
for  the  PM  National  Ambient  Air 
Quality  Standards  (NAAQS). 
Contingency  measures  are  emission 
reductions  which  are  to  be 
implemented,  with  no  further  action,  in 
the  event  that  an  area  fails  to  meet  air 
quality  standards.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  this  action  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  Hnal 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 


in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  Rnal  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  dociunent  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  June  5, 
1996. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J). 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 
FOR  FURTHER  MFORMATXM  CONTACT: 
David  Pohlman,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  April  19. 1996. 
Valdaa  V.  Adamkui. 
Regional  Administrator. 
IFR  Doc.  96-11201  Filed  5-03-96;  8:45  am) 
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40  CFR  Part  52 
[UT18-1-6778b;  FRL-650&-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
^mission  Statement  Regulation,  Ozone 
Nonattainment  Area  Designation, 
Definitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  revision  to  the  Utah  State 
Implementation  Plan  (SIP)  that  was 
submitted  by  the  Governor  of  Utah  on 
November  12, 1993,  for  the  purpose  of 
implementing  an  emission  statement 
program  for  stationary  sources  within 
the  Salt  Lake  and  Davis  Counties  (SLE)C) 
ozone  nonattainment  area.  The  emission 
statement  inventory  regulation.  Utah  Air 
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Conservation  Regulation  (UACR)  R307- 
1-3.5.4..  was  submitted  by  the  State  to 
satisfy  the  Clean  Air  Act  (CAA),  as 
amended  in  1990,  requirements  for  an 
emission  statement  program  to  be  part 
of  the  SIP  for  Utah.  EPA's  approval  will 
serve  to  make  the  emission  statement 
inventory  regulation  federally 
enforceable.  In  addition,  EPA  is 
proposing  to  approve  other  minor 
changes  involving  definitions  in  UACR 
R307-1-1.  and  the  ozone  nonattainment 
area  designation  definition  in  UACR 
R307-1-3.3.3. 

In  the  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  5, 
1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  R.  Long, 
Director,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  8,  Air 
Program,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 

FOR  FURTHER  INFORMATKM  CONTACT:  Tim 
Russ,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466, 
Telephone  number  (303)  312-6479. 

SUPPI.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 


Dated:  September  29, 1995. 
Jack  W.  McGraw, 

Acting  Regional  Administrator. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
May  1, 1996. 

[FR  Doc.  96-11199  Filed  5-3-96;  8:45  am] 
MUMQ  CODE  aaao-ao-p 

40  CFR  Part  52 

[CA  140-1 0-7261  b;  FRL-6457-1] 

Approval  and  Promulgation  of  Stats 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 
and  Ventura  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP),  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  the 
storage  and  transfer  of  organic  liquids 
and  tank  degassing  operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
revision  amendments  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  these  rules.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  5, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Re^on  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  reports  of  the  rules  are 


available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board,  Stationary 
Source  Division.  Rule  Evaluaticm  Section. 
2020  "L"  Street  Sacramento,  CA  95814. 

Placer  County  Air  Pollution  Control  District. 
11464  B  Avenue.  Auburn.  CA  95603. 

Ventura  County  Air  Pollution  Control 
District,  Rule  Development  Section,  669 
County  Square  Drive.  Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  Telephone: 
(415)  744-1191,  email: 
james.duanedepamail.epa.gov. 

SUPPI.EMENTARY  MfORMATION:  This 
document  concerns  the  Placer  County 
Air  Pollution  Control  District's  Rule 
212,  "Storage  of  Organic  Liquids,"  and 
Rule  215,  "Transfer  of  Gasoline  into 
Tank  Trucks,  Trailers  and  Railroad  Tank 
Cars  at  Loading  Facilities,"  and  the 
Ventura  Coimty  Air  Pollution  Control 
District's  Rule  74.26,'**Crude  Oil  Storage 
Tank  Degassing  Operations,"  and  Rule 
74.27,  "Gasoline  and  ROC  Liquid 
Storage  Tank  Degassing  Operations." 
These  rules  were  submitted  to  EPA  on 
Januar-  24, 1995  (Rules  215.  74.26,  and 
74.27)  and  October  13. 1995  (Rule  212). 
by  the  California  Air  Resources  Board. 
For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Audwrity:  42  U.S.C  7401-7671q 

Dated:  March  11. 1996. 
Felicia  Marcus, 
Regional  Administrator 
[FR  Doc.  96-11195  Filed  5-03-96:  8:45  am] 
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40  CFR  Part  52 
PL129-1-7046b;  FRL-64S4-0] 

Approval  and  Promulgation  of 
Impiementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a  State 
revision  to  the  Illinois  sulfur  dioxide 
State  Implementation  Plan  {SCh  SIP), 
submitted  on  March  14.  1995.  This 
revision  revises  the  SO2  emission 
limitations  appUcable  to  Madison 
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County  through  three  Federally 
enforceable  State  operating  permits. 

In  the  final  rules  section  of  this 
Federal  Register,  the  USEPA  is 
publishing  a  full  approval  of  the  State's 
SIP  revision  request  as  a  direct  final  rule 
without  prior  proposal,  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  these  actions,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule. 

If  USEPA  receives  timely  comments 
adverse  to  or  critical  of  the  approval, 
which  have  not  been  addressed  by  the 
State  or  USEPA,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  June  5, 
1996.  • 

ADDRESSES:  Written  comments  shou'd 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at: 

Air  and  Radiation  Division,  Air 
Programs  Branch,  United  Slates 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Onischak,  Environmental 
Engineer.  Air  Programs  Branch.  (AR- 
IBJ).  United  States  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604,  (312)  353-5954. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated;  April  18.  1996. 
David  Kee. 

Acting  Regional  Administrator. 
IFR  Doc.  96-1 1197  Filed  5-6-96;  8:45  am] 
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40  CFR  Part  70 

[AO-FRL-6466-3] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  State  of 
Rhode  Island 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  source- 
category  limited  interim  approval  of  the 
Operating  Permit  Program  submitted  by 
the  State  Rhode  Island.  Rhode  Island's 
Operating  Permit  Program  was 
submitted  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  states  develop,  and  submit 
to  EPA.  programs  for  issuing  0{)erating 
permits  for  all  major  stationary  sources 
and  to  certain  other  sources.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  promulgating  source-category 
limited  interim  approval  of  the  Rhode 
Island  Operating  Permit  Program  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  submittal 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  June  5, 1996 
ADDRESSES:  Comments  should  be 
addressed  to  Ida  E.  Gagnon,  Air  Permits, 
CAP,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston,  MA  02203-2211.  Copies  of  the 
State's  submittal  and  other  supporting 
information  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency. 
Region  1,  One  Congress  Street,  11th 
Hoor,  Boston.  MA  02203. 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Gagnon,  Air  Permits,  CAP,  U.S. 
Environmental  Protection  Agency, 
Region  1,  JFK  Federal  Building,  Boston, 
MA  02203-2211,  (617)  565-3500. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 
Authority:  42  U.S.C.  7401-7671q. 


Dated:  April  19, 1996. 
lohn  P.  DeVillars, 

Regional  Administrator.  Region  I. 

IFR  Doc.  96-11082  Filed  5-3-96;  8:45  am] 
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40  CFR  Part  300 
[FRL-6467-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

aqency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 

Bio-Ecology  Systems  Superfund  Site 

from  the  National  Priorities  List  and 

Request  for  Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Bio-Ecology  Systems 
(Bio-Ecology)  Superfund  site  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  Part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  Texas  through  the  (Texas 
Natural  Resource  Conservation 
Commission)  (TNRCC)  have  determined 
that  all  appropriate  actions  under 
CERCLA  have  been  implemented  and 
that  no  further  cleanup  is  appropriate. 
Moreover,  EPA  and  the  State  have 
determined  that  response  activities 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  for  deletion  for 
thirty  (30)  days  after  publication  of  this 
notice  in  the  Federal  Register  and  a 
newspaper  of  record. 
ADDRESSES:  Comments  may  be  mailed 
to:  Ms.  Olivia  Rodriguez  Balandran, 
Community  Relations  Coofdinator,  U.S. 
EPA.  Region  6  (6SF-P),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 1- 
800-533-3508  or  (214)  665-6584. 

Information  Repositories: 
Comprehensive  information  on  this  site 
is  available  through  the  EPA,  Region  6, 
Public  Docket,  located  at  the  EPA, 
Region  6.  Library  Office  and  is  available 
for  viewing  from  8:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  excluding 
holidays.  The  Library  Office  address  is: 
U.S.  EPA.  Region  6,  Library,  12th  Floor, 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733,  Phone:  (214)  665-6424  or  665- 
6427. 
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Background  information  bom  the 
Regional  Public  Docket  is  available  for 
viewing  at  the  Bio-Ecology  Systems 
Superfund  Site  information  repositories 
located  at: 

Grand  Prairie  Qty  Hall,  317  College 
Street,  Grand  Prairie,  Texas  75050 
Grand  Prairie  Qty  Library,  901  Conover, 

Grand  Prairie,  Texas  75051 
U.S.  Environmental  Protection  Agency, 
Region  6,  Library,  12th  Floor,  1445 
Ross  Avenue,  Dallas,  Texas  75202- 
2733,  Phone:  (214)  665-6424  or  665- 
6427 
Texas  Natural  Resource  Conservation 
Commission,  12118  North  IH-35, 
Building  D,  Room  190,  Austin,  Texas 
78753.  Phone:  (512)  239-2920 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  R  Franke,  Remedial  Project 
Manager  (6SF-AT),  U.S.  Environmental 
Protection  Agency,  Rejgion  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
Phone:  (214)  665-8521. 

SUPPLEMENTARY  INFORMATION: 

Table  (rf  Contents 

I.  Introduction 

n.  National  Priorities  List  (NPL)  Deletion 

Criteria 
m.  Deletion  Procedures 
IV.  History  and  Basis  for  Intended  Site 

Deletion 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  6  annotmces  its 
intent  to  delete  the  Bio-Ecology  Systems 
Superfund  site,  Grand  Prairie,  Dallas 
County,  Texas,  from  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution' 
Contingency  Plan  (NCP),  Code  of 
Federal  Regulations,  Title  40  (40  CFR), 
Part  300,  and  requests  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fimd  (Fimd). 
Pursuant  to  Section  300.425(e)(3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

The  EPA  will  accept  comments 
concerning  this  proposal  for  thirty  (30) 
days  after  publication  of  this  notice  in 
the  Federd  Register  and  a  newspaper  of 
record. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procediues  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 


explains  how  the  site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e)(1),  sites  may  be  deleted  from 
or  recategohzed  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

Prior  to  deciding  to  delete  a  site  from 
the  NPL,  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  public  health,  welfare,  and 
the  environment. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fimd-financed  actions  if  future  site 
conditions  warrant  such  actions. 
Section  300.425(e)(3)  of  the  NCP  states 
that  Fund-financed  actions  may  be 
taken  at  sites  that  have  been  deleted 
from  the  NPL. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in 
§  300.425(e)(1)  has  been  met,  EPA  may 
formally  begin  deletion  procedures,  llie 
following  procedures  were  used  for  the 
intended  deletion  of  this  site: 

(1)  EPA  Region  6  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Texas  has  concurred 
with  the  deletion  decision. 

(3)  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
will  be  published  in  local  newspapers 
and  shall  be  distributed  to  appropriate 
federal,  state,  and  local  officials,  and 
other  interested  parties.  This  local 
notice  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  starts  two  weeks  from 
the  date  of  the  notice. 

(4)  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 


Office  and  local  site  and  State  of  Texas 
information  repositories. 

These  procedures  have  been 
completed  for  the  Bio-Ecology  Systems 
Superfund  site.  This  Federal  Registo- 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
site,  annoimce  the  initiation  of  a  30-day 
public  comment  period  and  the 
availability  for  review  of  the  Notice  of 
Intent  to  Delete.  The  public  is  asked  to 
comment  on  EPA's  intention  to  delete 
the  site  from  the  NPL;  all  critical 
docimients  needed  to  evaluate  EPA's 
decision  are  included  in  the  information 
repository  and  deletion  dodwt. 

Upon  completion  of  the  30-day  public 
comment  period,  EPA  Region  6  will 
evaluate  these  coounents  before  the 
final  decision  to  delete.  The  Region  will 
prepare  a  Responsiveness  Summary,  to 
address  concerns  raised  by  the 
comments  received  during  the  public 
comment  period.  The  Responsiveness 
Siunmary  will  be  made  available  to  the 
public  at  the  information  repositories. 
Members  of  the  public  are  welctHue  to 
contact  the  EPA  Regional  Office  to 
obtain  a  copy  of  the  Responsiveness 
Summary,  when  available.  If  EPA  still 
determines  that  deletion  from  the  NPL 
is  appropriate  after  receiving  public 
comments,  a  Final  Notice  of  Deletion 
will  be  published  in  the  Federal 
Register.  However,  it  is  not  imtil  a 
Notice  of  Deletion  is  pubUshed  in  the 
Federal  Register  that  the  site  would  be 
actually  deleted. 

rv.  History  and  Basis  for  Intended  Site 
Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  deleting  the  Bio- 
Ecolo^  Systems  Superfund  site  from 
the  NPL. 

The  Bio-Ecology  Systems  (Bio- 
Ecology)  site  is  an  11.2  acre  site  located 
at  4100  East  Jefferson  Avenue  in  Grand 
Prairie,  Dallas  County,  Texas.(Figure  1) 
It  is  approximately  5  miles  south  of 
Interstate  Highway  30  between  Fort 
Worth  {md  Dallas.  Bio-Ecology  is  a 
former  waste  disposal  facility  which 
occupied  a  majority  of  the  11.2  acre 
area.  Bio-Ecology  is  bounded  in  all 
directions  by  privately-held  property 
and  also  on  the  north,  east,  and  south 
by  Mountain  Creek.  Mountain  Creek 
Lake  and  the  Trinity  River  are  located 
approximately  V*  mile  southwest  and 
2'/2  miles  north  of  Bio-Ecology, 
respectively.  Bio-Ecology  is  located 
within  the  100-year  floodplain  of 
Mountain  Creek  (Trinity  River  Basin) 
and  has  been  extensively  Qooded  on  at 
least  two  occasions  during  facility 
operations  (June  1973  &  June  1974). 

Bio-Ecology  was  a  Class  I  industrial 
sohd  waste  management  facility. 
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originally  authorized  by  a  permit  issued 
by  the  Texas  Water  Quality  Board 
(TWQB)  on  April  24,  1972.  Permitted 
activities  included  the  following:  (1) 
incineration  of  combustible  liquids, 
slurries,  and  sludges  (subject  to  Texas 
Air  Control  Board  standards  for  odors 
and  emissions):  (2)  chemical  treatment 
of  adds,  caustics,  and  other  waste 
chemical  solutions,  including  those 
containing  heavy  metals;  (3)  biological 
oxidation  of  waste  waters  resulting  from 
separation  of  mud-water  and  oil-water 
mixtures  and  from  chemical  treatment 
of  other  wastes;  and  (4)  a  modified 
landfill  of  solids  resulting  from  the 
other  treatment  processes  (Figure  2). 
Bio-Ecology  was  actively  operated  from 
June  1972  through  June  1978. 
Operations  at  the  site  were 
characterized  by  frequent  litigation  filed 
by  the  Texas  Department  of  Water 
Resources  (TDWR)  and  its  predecessor 
agency,  the  Texas  Water  Quality  Board. 
Ek>th  agencies  had  attempted  to  force  the 
company  to  comply  with  permit 
standards  and  all  applicable  Federal  and 
State  laws  and  regulations.  During  the  6- 
year  operation  of  the  facility,  Bio- 
Ecology  was  cited  for  a  nxmiber  of  major 
violations  including  the  following:  (1) 
Construction  of  new  facilities  (i.e., 
retaining  basins)  without  proper 
authorization;  (2)  discharge  of 
wastewater  into  Mountain  Creek;  (3) 
allowing  liquid  levels  in  holding  basins 
to  reach  the  brink  without  any 
freeboard;  (4)  storage  of  drums,  several 
times  beyond  the  permit  maximum  (200 
drums);  and  (5)  several  incidents  of  oil 
spills. 

On  or  about  June  3-4,  1973, 
approximately  5  inches  of  rain  fell  on 
the  site  during  a  24-hour  period. 
Approximately  90  percent  of  the  facility 
was  inundated.  State  inspections  of  the 
site  observed  flooding  in  several  storage 
basins  and  wastewater  runoff  into 
Mountain  Creek.  The  site  was  to  have 
been  designed  to  adequately  protect 
against  a  24-hour.  25-year  rainfall. 
However,  the  rainfall  during  June  3—4, 
1973  was  of  less  than  a  25-year 
frequency.  Orders  were  issued  by  the 
Texas  courts  on  July  6,  1973,  and  March 
24,  1977,  requiring  Bio-Ecology  to 
comply  with  its  permit  and  remedy  the 
above  mentioned  violations.  On  June  13, 
1978.  Bio-Ecology  filed  for  bankniptcy 
under  the  provisions  of  Chapter  XI  of 
the  Bankruptcy  Act. 

After  payment  of  all  priority  creditors, 
the  TDWR  was  able  to  recover  $28,870 
from  Bio-Ecology  for  cleanup  activities. 
In  December  1979,  a  contract  was  made 
between  TDWR  and  the  Owner/ 
Operator  to  partially  close  the  site.  The 
contract  required  the  following:  (1)  all 
open  receiving  basins  and  pits  were 


drained:  (2)  all  containerized  wastes 
were  buried  on  site  and  covered  with  a 
pelletized  lime  blanket;  and  (3)  sludges 
in  various  lagoons  and  landfills  were 
moved  to  consohdate  them  on-site.  Due 
to  constraints  in  funding,  a  number  of 
metal  tanks  containing  oils,  solvents, 
and  paint  sludges  remained  at  the  site. 
Approximately  $34,000  (including  the 
$28,870  obtained  frtim  Bio-Ecology 
bankruptcy)  was  expended  during  the 
period  December  12, 1979,  throu^ 
February  15. 1980,  for  the  partial  site 
cleanujp. 

Bio-bcology  was  proposed  for  the 
National  Priorities  List  (NPL)  on 
December  30, 1982,  and  then 
promulgated  on  September  8, 1983, 
with  a  Hazard  Ranking  System  (HRS) 
score  of  35.06. 

Since  Bio-Ecology  was  proposed  for 
the  NPL,  it  became  eligible  for  funding 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  In  November  1981, 
an  application  for  a  Cooperative 
Agreement  (CA)  for  a  Remedial 
Investigation  (RJ)  and  Feasibility  Study 
(FS)  at  the  site  was  filed  by  TDWR.  The 
CA  between  EPA  and  the  State  of  Texas 
was  approved  on  April  12, 1982.  An 
award  in  the  amount  of  $328,000  was 
authorized  to  conduct  a  State-lead  RI/ 
FS.  The  State  of  Texas,  in  turn,  awarded 
a  contract  to  Woodward-Clyde 
Consultants  (WCC)  to  perform  the  RI/ 
FS.  The  RI  included  a  hydrologic 
analysis,  a  stratigraphic  analysis,  a 
hydrogeologic  analysis  and  a 
geochemical  analysis.  The  results  of 
these  analyses  are  as  follows. 

The  hydrologic  analysis  showed  the 
site  to  be  poorly  drained  and  subject  to 
surface  nm-off,  erosion,  and  flooding. 
Approximately  75  percent  of  the  site 
was  determined  to  be  within  the  100- 
year  floodplain. 

The  stratigraphic  analysis  identified 
four  subsurface  strata  within  the  upper 
60  feet  at  the  site.  The  uppermost 
stratum  from  the  surface  to  about  20  feet 
in  depth  consists  of  modem  alluvial 
deposits  from  the  meander  deposition  of 
Mountain  Creek  on  the  north,  east,  and 
south  of  the  site.  These  modem  alluvial 
deposits  are  {>ervious  deposits  capable 
of  transmitting  water  vertically  and 
laterally  and  are  thus  subject  to 
infiltration  by  rainfall  and  high  flood 
waters  of  Mountain  Creek.  Underlying 
the  modem  alluvial  deposits  are  older 
alluvial  deposits  from  flood  basin 
deposition  of  the  Mountain  Creek 
valley.  These  deposits  are  primarily 
high  plasticity  clays  with  occasional 
beds  of  low  plasticity  clays.  The  older 
flood  basin  soils  contain  fissures  and 
cracks  caused  by  cyclic  shrinkage  and 


swelling.  The  older  alluvial  deposits, 
therefore,  act  as  a  leaky  aquitanl  capable 
of  transmitting  fluids  vertically.  These 
deposits  vary  in  thickness  from  25—40 
feet  across  the  site.  Below  this  stratum 
is  about  a  five-foot  layer  of  remnant 
quaternary  gravel  deposits  which  is  the 
first  representative  water-bearing  aquifer 
encoimtered.  Beneath  the  gravel 
deposits  is  about  a  20(>-fbot  thick 
section  of  the  Eagle  Ford  shale.  This 
shale  is  for  all  practical  purposes, 
impervious,  and  overlies  the  Woodbine 
Aquifer.  The  Woodbine  Aquifer  is  used 
as  a  drinking  water  supply  for  the  Qty 
of  Grand  Prairie. 

The  groimdwater  flow,  at  the  time  of 
investigation,  was  generally  from 
northwest  to  southeast  across  the  site  in 
the  remnant  gravel  aquifer. 
Groimdwater  encoimtered  was  also 
under  an  artesian  head  of  about  15  feet 
(measured  from  the  older  alluvial 
deposits).  This  aquifer  was  slightly 
contaminated  in  the  vicinity  of  the  site 
and  was  subject  to  contamination  from 
wastes  at  the  site  migrating  through  the 
secondary  structure  of  older  alluvial 
deposits.  Groundwater  is  present  in  the 
upper  alluvial  deposits  at  water  levels 
below  the  level  of  surface  water  in  the 
adjacent  stream  channel  and  nearby 
pond  northwest  of  the  site.  These 
siuface  waters  are  recharging  the 
alluvium  at  the  site.  A  search  of 
drinking-water  well  records  was 
conducted  during  the  investigation  and 
did  not  reveal  anyone  using  the  shallow 
aquifer  as  a  drinking  water  source. 

The  geochemical  analysis  showed  that 
surface  contamination  at  the  site  was 
primarily  restricted  to  on-site  locations 
and  to  off-site  drainage  areas.  On-site 
surface  contamination  was  extensive  for 
metals,  cyanide,  and  organics. 
Composite  samples  from  the  site 
indicated  high  concentrations  of  lead 
(1,100  ppm),  arsenic  (210  ppm),  and 
cyanide  (1,030  ppm).  Analysis  also 
indicated  the  presence  of  many  organic 
contaminants  including  toluene  (19 
ppm),  trichloroethylene  (1000  ppm). 
benzene  (1.5  ppm),  methylene  chloride 
(.087  ppm),  and  naphthalene  (240  ppm). 
Off-site  contamination  did  not  appear  to 
be  severe  at  the  time  of  the  field 
investigation.  Likewise,  subsurface 
contamination  appeared  to  be  primarily 
restricted  to  waste  deposits  and  their 
vicinity. 

There  were  estimated  to  be 
approximately  40,000  cubic  yards  (CY) 
of  wastes  and  highly  contaminated  soils 
at  the  site  (Figure  3).  The  site  work  for 
the  investigation  was  completed  in 
January  1983.  More  detail  of  the  RI  may 
be  found  in  WCC's  Site  Investigation 
Report  dated  April  1983. 
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The  FS  began  in  February  1983.  The 
FS  conducted  by  WCC  developed  the 
following  objectives  based  on  the  results 
oftheRI. 

•  Remove  above  ground  structures, 
dispose  of  contents,  and  treat  the 
associated  northern  off-site 
contaminated  soil  area; 

•  Raise  the  site  above  the  100  year 
floodplain; 

•  novide  adequate  site  drainage; 

•  Treat  special  wastes  (PCB's  in  an 
on-site  tank,  buried  drums  and 
containers  including  medical  vials  and 
laboratory  chemicals,  areas  of  high 
arsenic  concentrations,  and  areas  of 
cyanide  presence);  and 

•  Control  of  off-site  migration  of 
wastes  by  surface  and  subsurface 
migration  pathways  to  siuface  and 
subsurface  waters  and  adjacent  land 
areas  in  order  to  mitigate  future  impacts 
on  these  target  receptors  (no  significant 
air  migration  problems  were  detected 
during  the  RI). 

More  details  of  the  FS  may  be  foimd 
in  WCC's  Remedial  Alternatives 
Analysis  Report  dated  July  1983. 

An  Initial  Remedial  Measure  (IRM) 
was  concluded  at  the  Bio-Ecology  site  in 
September  1983.  The  IRM  cleanup 
activities  included  the  following: 

1.  Remove  and  dispose  of 
approximately  80,000  gallons  of 
hazardous  liquids  and  sludges. 
(Organics,  PCB's,  Heavy  Metals) 

2.  Decontaminate  and  remove  the  15 
storage  tanks  and  other  siu-face 
structures. 

3.  Remove  and  dispose  of  about  35 
cubic  yards  of  contaminated  soil. 

4.  Surface  cleanup.  (Miscellaneous 
debris,  site  grading,  etc.) 

This  action  was  deemed  necessary  to 
comply  with  the  National  Contingency 
Plan  (NCP),  with  regard  to  hazardous 
substances  in  drums,  barrels,  tanks,  or 
other  bulk  storage  containers  above 
ground  and  contaminated  soils  at  or 
near  the  surface  whidi  posed  a  threat  to 
public  health  or  the  environment. 

The  Record  of  Decision  (ROD)  was 
signed  by  Lee  Thomas,  Assistant 
Administrator,  Office  of  Solid  Waste 
and  Emergency  Response  at  EPA 
Headquarters  on  June  6, 1984-  The 
description  of  the  selected  remedy  was: 

•  Raise  the  elevation  of  the  site  above 
the  100-year  flood  plain. 

•  Construct  an  on-site  disposal  cell 
with  synthetic  liner  and  a  leachate 
collection  systeih. 

•  Construct  a  final  cover  and  liner 
and  leachate  collection  and  removal 
system  in  accordance  with  standards 
promulgated  imder  40  CFR  Part  264 
(Resource  Conservation  and  Recovery 
Act)  and  applicable  guidance: 

•  Stabilize  the  waste  and  place  in  on- 
site  cell. 


•  Construct  a  fence  with  warning 
signs. 

•  Install  a  groundwater  monitoring 
system  in  accordance  with  standards 
promulgated  under  40  CFR  part  264. 

The  ROD  stated  that  the  groundwater 
monitoring  program  was  to  determine 
the  existence  of  any  present 
groundwater  contamination  outside  the 
containment  area;  however,  the  decision 
to  proceed  writh  the  cleanup  did  not 
encompass  remedial  action  with  respect 
to  any  groundwater  contamination  that 
might  be  discovered.  If  such  ground 
water  contamination  was  foimd, 
appropriate  remedial  response  wotild  be 
evaluated,  and  a  future  determination 
regarding  the  compliance  of  the 
response  with  Resource  Conservation 
and  Recovery  Act  (RCRA)  requirements 
would  be  made.  If  no  existing 
contamination  was  found,  the 
monitoring  program  was  to  ensure  the 
continued  effectiveness  of  the  selected 
containment  remedy.  The  State  of  Texas 
was  consulted  and  agreed  with  the 
remedy. 

A  Cooperative  Agreement  (CA).  i.e.,  a 
grant,  was  awarded  by  EPA  to  the  Texas 
Department  of  Water  Resources 
(TDWR),  now  known  as  the  Tejcas 
Natural  Resource  Conservation 
Commission  (TNRCC),  on  May  12. 1986, 
to  fund  the  Rnnedial  Action 
Construction  Contract  and  Oversight 
Engineer  Contract.  The  $4,143,790 
provided  to  TDWR  through  the  CA  was 
supplemented  by  $2,788,000  provided 
by  the  Air  Force  under  terms  of  an  Inter- 
Agency  Agreement  as  part  of  a 
settlement  with  EPA  to  pay  for  their 
contribution  of  wastes  to  the  site  when 
it  was  operating.  Bids  for  the 
construction  contract  were  solicited  and 
Rollins  Environmental  Services  (RES) 
was  awarded  the  contract  on  MaiY:h  16, 
1987  as  low  bidder  at  a  contract  cost  of 
$3,789,537.  WCC  was  retained  as 
TDWR's  oversight  engineer.  The  Notice 
to  Proceed  was  issued  to  RES  on  April 
30, 1987  and  the  contractor  mobilized  to 
the  site  on  May  4, 1987. 

Construction  work  proceeded  through 
the  spring  and  early  siunmer  of  1987 
with  excavation  and  temporary 
stockpiling  of  waste  materials  as  the 
RCRA  cell  was  being  constructed.  It  was 
soon  discovered  that  the  volume  of 
waste  originally  estimated  in  the 
contract  doctmient  (54.300  cubic  yards) 
would  be  exceeded  and  the  RCRA  cell 
needed  to  be  enlarged.  This  was 
accomplished  through  change  order  at  a 
cost  of  approximately  $294,000.  The 
final  volume  of  soil  placed  in  the  cell 
was  85,332  cubic  yards,  an  increase  of 
approximately  31,000  cubic  yards  more 
than  originally  anticipated.  "11118  57% 
increase  in  soil  to  be  excavated,  moved. 


stabilized,  and  placed  in  the  cell  (as 
well  as  increased  dewatering  costs) 
resulted  in  the  largest  change  order 
increase  in  the  project,  at  a  cost  of 
$1,227,000.  This  increase  is 
documented  in  dbangB  order  number  7 
and  more  details  about  these 
construction  activities  can  be  found  in 
WCX:'S  August  1988  Final  Constructiao 
Report  (pages  19  ft  20).  Five  other 
relatively  minra'  change  cnders  were 
approved  far  a  total  final  constrocti(Hi 
contract  cost  (original,  plus  seven 
change  orders)  of  $5,317,852  or  an 
increase  of  40%  beyond  the  original 
contract  cost.  The  RCRA  cell  was 
completed  and  closed  in  April  of  1988 
and  the  prefinal  inspection  of  the 
substantially  completed  work  was  held 
June  27, 1988. 

The  final  inspection  of  the  completed 
work  was  held  August  31, 1988,  and  a 
Certificate  of  Completion  was  issued. 

In  April  1993  a  Close  Out  Report  was 
prepared  in  which  EPA,  in  ctmsultatiao 
with  the  SUte  of  Texas  (TNRCC), 
determined  that  all  appropriate 
response  acticms  required  to  ensure  the 
protectiveness  of  human  health  and  the 
environment  at  the  Bio-Ecology  Systems 
Superfund  site  hadbem  implemmted. 

Pursuant  to  40  CFR  300.510  of  the 
NCP,  the  State  (TNRCC)  has  assumed  all 
responsibility  for  Opwation  and 
Maintenance  (OftM)  at  this  site.  The 
Operational  ft  Fimctional  (O&F)  period 
activities  from  1988  to  1993  are 
documented  in  Section  XI  of  the  April 
1993  Close  Out  Report  and  Section  VI 
of  the  Summary  of  the  OftM  Sampling 
Events  contained  in  the  Five- Year 
Review  dated  November  1994.  Tlie 
findings  of  both  the  Close  Out  Report 
and  the  Five- Year  Review  support  the 
determination  that  there  is  not  a  serious 
leak  of  the  top  or  bottom  liner  systems 
at  Bio-Ecology  and  that  the  site  is 
operaticmal  and  functional.  Significant 
contamination  has  not  been  found  in  the 
groundwater  at  the  site  to  date,  although 
there  have  been  a  few  sporadic  findings 
of  individual  constituents  in  various 
wells  at  levels  of  concern  that 
necessitate  continued  monitoring  and 
evaluation.  Continued  pumping  of 
leachate  from  the  vault  will  be  required 
throughout  the  OftM  period  imtil  the 
system  is  pumped  dry.  and  continued 
monitoring  of  the  groundwater  will  also 
biB  needed.  These  activities  are  required 
by  the  OftM  plan  being  implemented  by 
TNRCC. 

The  Agency  for  Toxic  SubstaAce  and 
Disease  Registry  (ATSDR)  issued  a  Site 
Review  and  Upidate  (SRU)  report  for  the 
Bio-Ecology  Systems  Superfund  Site  on 
March  3, 1993.  The  SRU  concluded  that, 
"The  waste  is  inaccessible;  it  is 
enclosed  in  a  hazardous  waste  land  filL 
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It  was  concluded  that  the  site  is  not  a 
public  health  threat  to  area  residents; 
the  area  residents  are  not  within  one- 
half  mile  of  the  site."  No  further  actions 
or  evaluations  were  recommended. 

Hazardous  substances  encapsulated  in 
the  cell  on  the  site,  however,  are  above 
health-based  levels  that  do  not  allow  for 
unlimited  use  of  and  unrestricted  access 
to  the  consolidation  cell  area.  Therefore, 
EPA  conducted  a  statutory  five-year 
review  in  November  of  1994,  and  the 
next  scheduled  review  will  be  in 
November  1999,  pursuant  to  OSWER 
Directive  9355.7-02,  "Structure  and 
Components  of  Five- Year  Reviews." 

Based  on  the  successful  encapsulation 
of  hazardous  substances  in  the 
consolidation  cell,  the  results  of  O&M 
monitoring  to  date,  and  ATSDR's 
review,  EPA  has  determined  that  the 
remedy  is  protective  and  no  further 
response  action  is  necessary.  This  is 
consistent  with  oirrent  EPA  policy  as 
discussed  on  page  66601  of  the 
December  24, 1991  Federal  Register.  40 
CFR  Part  300.  State-funded  O&M  and 
EPA-funded  Five- Year  Reviews  will 
continue  in  the  future,  but  site  deletion 
should  proceed  since  applicable 
deletion  criteria  have  been  satisfied. 

EPA,  with  the  concurrence  of  the 
State  of  Texas,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Bio-Ecology 
Systems  Superfund  Site  have  been 
completed,  and  that  no  further  cleanup 
by  responsible  parties  is  appropriate. 
Moreover,  EPA  and  the  State  of  Texas 
have  determined  that  remedial  actions 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

Dated:  April  9. 1996. 
lane  Saginaw, 
Regional  Administrator. 
[FR  Doc.  96-11208  Filed  5-3-96;  8:45  am) 
tfHlnq  COM  I 


FEDERAL  COMMUNICATIONS 

47  CFR  Part  73 

[MM  Doctot  No.  96-05,  RM-8787] 

Radio  Broadcasting  Servtcas; 
Ratlamoutt),  NE,  and  Osceola,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACmON:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Platte 
Broadcasting  Company,  Inc.,  seeking  the 
substitution  of  Channel  295C3  for 
Chsimel  295A  at  Plattsmouth.  NE.  and 


the  modification  of  Station  KCTTD-FM's 
license  to  specify  operation  on  the 
higher  class  channel.  To  accommodate 
the  allotment  at  Plattsmouth,  the 
Commission  also  proposes  to  substitute 
Channel  296C2  for  Channel  295C2  at 
Osceola.  LA.  and  the  modification  of 
Station  KJJC's  license  to  specify 
operation  on  the  alternate  Class  C2 
channel.  Channel  295C3  can  be  allotted 
to  Plattsmouth  in  compliance  with  the 
Commission's  miniTnnm  distance 
separation  requirements  with  a  site 
restriction  of  18.4  kilometers  (11.4 
miles)  northeast,  at  coordinates  41-09- 
22  NL;  95-47-03  WL.  to  avoid  a  short- 
spacing  to  Station  KTPK,  Channel  295C, 
Topeka,  Kansas,  and  to  accommodate 
petitioner's  desired  transmitter  site. 
Chaimel  296C2  can  be  allotted  to 
Osceola  and  used  at  Station  KJJC's 
presently  transmitter  site,  at  coordinates 
41-01-34  NL;  93-51-43  WL. 

DATES:  Comments  must  be  filed  on  or 
before  Jime  17, 1996,  and  reply 
comments  on  or  before  July  2, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
p>etitioner.  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes,  Jr.,  Esq., 
13809  Black  Meadow  Rrad,  Greenwood 
Plantation,  Spotsylvania,  Virginia  22553 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synofwis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-95.  adopted  April  8, 1996,  and 
released  April  25, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotmraits. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatioiu  Commission. 
Jolm  A.  Kareusos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  96-11130  Filed  5-3-96;  8:45  am] 
iajjNO  coot  snt-ei-p 


47  CFR  Part  73 

[MM  DockM  No.  96-94;  RM-STSQ) 

Radio  Broadeaating  Servlcea;  Eufaula, 
Wagoner  and  Warner.  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Tri-Mac 
Broadcasting  seeking  the  reallotment  of 
Channel  271A  from  Wagoner  to  Warner. 
Oklahoma,  and  the  modification  of 
Station  KRQZ-FM's  license  to  specify 
Warner  as  its  community  of  license.  We 
also  propose  the  substitution  of  Channel 
273C3  for  Channel  272A  at  Eufaula, 
Oklahoma,  and  the  modification  of 
Station  KCES'  license  to  specify 
operation  on  the  higher  class  channel. 
Channel  271A  can  be  allotted  to  Warner 
in  compliance  with  the  Commission's 
Tninimiim  distance  Separation 
requirements  with  a  site  restriction  of 
3.0  kilometers  (1.9  miles)  west,  at 
coordinates  35-29-16  NL;  95-20-15 
WL,  to  avoid  a  short-spacing  to  the 
reference  coordinates  for  Station  KEOK, 
Chaimel  269C3,  Tahlequah,  OK,  and 
Station  KENA-FM,  Channel  271C3, 
Mena.  AR.  Channel  273C3  can  be 
allotted  to  Eufaula  with  a  site  restriction 
of  18.2  kilometers  (11.3  miles)  south, 
which  is  the  transmitter  site  s{>ecified  in 
Station  KCES'  pending  application        | 
(BPH-9603igiD).  In  accordance  with 
Sections  1.420(i)  and  (g),  competing 
expressions  of  interest  in  the  use  of 
Channel  271A  at  Warner  or  Channel 
273C3  at  Eufaula  vrill  not  be  accepted. 
DATES:  Comments  must  be  filed  on  or 
before  Jime  17, 1996,  and  reply 
comments  on  or  before  July  2, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interesfed  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia,  Esq., 
Pepper  &  Corazzini,  L.L.P.,  1776  K 
Street.  NW.,  Suite  200,  Washington,  DC 
20006  (Counsel  to  petttioner). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-94,  adopted  April  8, 1996,  and 
released  April  25, 1996.  The  full  text  of 
this  Commission  decision  is  available 
for  insp>ection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  IDC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  96-11129  Filed  5-3-96;  8:45  am] 
MUMO  CODE  1712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  96-63,  RM-8788] 

Radio  Broadcasting  Services;  Oxford, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Angel 
Broadcasting  proposing  the  allotment  of 
Channel  286A  to  Oxford,  Mississippi,  as 
the  community's  fourth  local  FM 
service.  Channel  286A  can  be  allotted  to 
Oxford  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.2  kilometers  (6.9  miles) 
north  in  order  to  avoid  short-spacing 
conflicts  with  the  licensed  site  of 


Station  WBKJ(FM).  Channel  286C1, 
Kosciusko,  Mississippi,  and  with  a 
pending  application  at  Water  Valley, 
Mississippi,  for  Station  WYCG(FM). 
Channel  288 A.  The  coordinates  for 
Channel  286A  at  Oxford  are  34-28-06 
and  89-30-33. 

DATES:  Comments  must  be  filed  on  or 
before  June  17, 1996,  and  reply 
comments  on  or  before  July  2, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  tKe 
FCC,  interested  parties  should  serve  the 
p>etitioner,  or  its  counsel  or  consultant, 
as  follows:  Dan  J.  Alpert.  2120  N.  21st 
Road,  Suite  400,  Arlington,  Virginia 
22201  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-93,  adopted  April  10, 1996,  and 
released  April  25,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Crater  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  96-11128  Filed  5-3-96: 8:45  am] 
BiuMQ  cooc  sna-oi-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherfc 
Administration 

50  CFR  Parts  651. 650.  Md  649 
P.D.  042S96q 

New  England  Fishery  Management 
Council;  Public  Hearings 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Conunerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  four  public  hearings  on  measures 
to  reduce  gear  conflicts  in  the  Northeast 
and  Mid- Atlantic  regions  of  the 
exclusive  economic  zone.  The  Council 
proposes  to  amend  the  Northeast 
Multispecies.  Atlantic  Sea  Scallop,  and 
American  Lobster  Fishery  Management 
Plans  (FMPs)  to  include  a  framework 
adjustment  procedure  that  would  allow 
gear  conflict  disputes  to  be  resolved 
through  regulatory  action.  The  Council 
also  is  soliciting  written  comments  to 
accommodate  people  unable  to  ajlend  a 
hearing  or  wishing  to  provide  additional 
comments. 

DATES:  Written  comments  must  be 
received  on  or  before  May  30. 1996.  The 
hearings  are  scheduled  as  follows: 

1.  May  21. 1996,  7:30  p.m..  Warwick, 
RI. 

2.  May  22. 1996.  7  p.m..  Riverhead. 
NY. 

3.  May  23, 1996.  7:30  p.m..  Buzzards 
Bay.  MA. 

4.  May  28,  1996,  7:30  p.m.. 
Portsmouth,  NH. 

ADDRESSES:  Requests  for  copies  of  the 
proposal  and  written  comments  should 
be  sent  to  Douglas  C.  Marshall. 
Executive  Director.  New  England 
Fishery  Management  Council,  5 
Broadway.  Saugus,  MA  01906.  When 
sending  written  comments,  clearly  mark 
the  outside  of  the  envelope  "Gear 
Conflict  Amendment  Comments."  The 
bearings  will  be  held  at  the  following 
locations: 

1 .  Warwick — Holiday  Inn  at  the 
Crossings.  801  Greenwich  Avenue. 
Warwick,  RI 

2.  Riverhead — Ramada  Inn,  Long 
Island  Expressway  and  Route  25. 
Riverhead,  NY 

3.  Buzzards  Bay — Massachusetts 
Maritime  Academy,  101  Academy 
Drive,  Buzzards  Bay,  MA 

4.  Portsmouth — Urban  Forestry 
Center,  45  Elwyn  Road,  Portsmouth,  NH 
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FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  (617)  231-0422. 
SUPPLEMENTARY  INFORMATKM:  The 
Council  proposes  to  amend  the  FMPs  to 
include  a  framework  procedure  that 
would  provide  a  process  for  resolving 
gear  conflicts  involving  several  fisheries 
under  the  management  authority  of  the 
Council.  If  necessary,  the  Council  will 
modify  objectives  of  the  FMPs  to  make 
future  gear  conflict  regulations 
consistent  with  the  FMPs. 

The  measures  listed  below  and  any 
others  now  included  in  the  FMPs,  along 
with  a  public  process  for  development 
of  those  measures,  would  constitute  the 
framework  adjustment  procedure.  The 
preferred  alternative  includes  the 
following  generic  management  measures 
to  each  FMP:  (1)  Mandatory  monitoring 
of  a  radio  channel  by  fishing  vessels,  (2) 
fixed  gear  location  reporting  and 
plotting  requirements,  (3)  standards  of 
operation  when  gear  conflicts  occur,  (4) 


fixed  gear  marking  and  setting  practices, 
(5)  gear  restrictions  for  specific  areas 
(including  time  and  area  closures),  (6) 
vessel  monitoring  systems,  (7) 
restrictions  on  the  number  of  fishing 
vessels  or  amoimt  of  gear,  and  (8) 
special  permit  conditions. 

The  intent  of  the  framework 
procedure  is  to  allow  local  groups  of 
competing  types  of  fishermen  to  request 
management  assistance  and,  through  the 
Coimcil,  recommend  changes  to  the 
boundaries  or  rules  for  fishingin 
speaftt  gear  management  areas.  This 
procedure  would  enable  the  Council  to 
respond  quickly  to  gear  conflicts  by 
making  simiiltaneous  regulatory 
adjustments  to  one  or  more  of  the 
existing  plans. 

In  a  "no  action"  alternative,  the 
Council  would  continue  its  efforts  to 
facilitate  voluntary  compromises  and 
agreements  on  fishing  rules.  Recent 
efforts,  however,  have  been 
unsuccessful. 


Additionally,  the  Coimcil  proposes  to 
recommend  that  this  type  of  framework 
procedure  be  considered  by  the  Mid- 
Atlantic  Fishery  Management  Coimcil, 
the  Atlantic  States  Marine  Fisheries 
Commission,  and  other  agencies,  so  that 
gear  conflict  can  be  resolved  via 
regulations,  regardless  of  the 
management  authority  for  an  affected 
fishery. 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Douglas  G. 
Marshall  (see  ADDRESSES)  at  least  5  days 
prior  to  the  hearing  dates. 

Autfaartty:  16  U.S.C  1801  et  seq. 
Dated:  April  30, 1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-11134  Filed  5-3-96;  8:45  am] 
■LUNG  COM  Mie-a-f 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV9&-955-3] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  Collection:  Comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Agricultural 
Marketing  Service's  (AMS)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection  for  Vidalia  Onions  Grown  in 
Georgia,  Marketing  Order  No.  955. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  5,  1996  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

.  Tom  Tichenor,  Marketing  Order 
Administration  Branch,  F  &  V,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S. 
Washington,  D.C.,  20090-6456. 
Telephone  (202)- 720-6862  or  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION: 

Title:  Vidalia  Onions  Grown  in 
Georgia,  Marketing  Order  No.  955. 

OMB  Number:  0581-0160. 

Expiration  Date  of  Approval:  July  29, 
1996. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 


producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  U.S.C.  601-674), 
industries  enter  into  marketing  order 
programs.  The  Secretary  of  Agriculture 
is  authorized  to  oversee  the  order 
operations  emd  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  Vidalia  onion  marketing 
order  program,  which  has  been 
operating  since  1990.  The  order 
authorizes  production  and  marketing 
research  and  development  projects, 
including  paid  advertising.  The  research 
and  promotion  activities  are  paid  for  by 
assessments  levied  on  handlers  of 
Vidalia  onions. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Vidalia 
Onion  Committee  (Committee),  the 
agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  and  growers  to  submit  certain 
information.  Much  of  this  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  marketing 
decisions. 

The  Committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  Committee  relating 
to  onion  supplies,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  Act  and  order.  Vidalia 
onions  may  be  shipped  beginning  mid 
April  and  ending  in  mid  July,  and  these 
forms  are  utilized  accordingly.  A  USDA 
form  is  used  to  allow  growers  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  Vidalia 
onion  growers  and  grower/handlers  who 
are  nominated  by  their  peers  to  serve  as 
representatives  on  the  Committee  must 
file  nomination  forms  with  the 
Secretary. 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act  as  expressed 
in  the  order. 

The  size  of  the  Vidalia  onion  industry 
has  decreased  in  recent  years.  The 
Committee  estimates  that  there  are  195 


producers  and  109  handlers  of  Vidalia 
onions  currently  operating  in  the 
production  area.  These  numbers  are 
lower  than  those  used  in  the  previous 
(1993)  information  collection  burden 
and,  thus,  change  the  burden  for  all  but 
one  of  the  forms  subject  to  this 
information  collection.  All  of  the 
handlers  are  also  producers  of  Vidalia 
onions. 

The  burden  for  the  Vidalia  Onion 
Handler  Report  is  changed  in  this 
information  collection.  Under  the  order, 
handlers  are  responsible  for  reporting  to 
the  Committee  acquisitions  of  onions 
and  for  submitting  an  assessment 
payment  based  on  the  volume  of  onions 
shipped.  The  form  is  used  by  each 
handler  to  report  the  volume  of  onions 
acquired,  handled  and  shipped  by  the 
handler,  and  the  assessment  due  on  the 
onions  shipped.  The  Committee  uses 
this  information  to  verify  the  handler's 
assessment  obligation. 

The  information  requested  on  this 
form  was  increased  in  1993  to  include 
the  names  of  producers  and  other 
handlers  who  the  respondent  purchased 
onions  from,  sold  onions  to,  or  packed 
onions  for,  during  the  monthly  reporting 
period.  The  revised  form  also  asks  for 
the  location  and  quantity  of  any  onions 
placed  into  storage  during  the  reporting 
period.  This  additional  information  is 
needed  for  compliance  purposes,  and 
will  enable  the  Committee  to  better 
determine  who  is  responsible  for  paying 
assessments  on  any  p>articular  lot  of 
onions.  However  the  time  needed  to 
complete  the  form  was  not 
correspondingly  increased.  This 
information  collection  increases  the 
burden  from  5  minutes  to  20  minutes  to 
complete  the  form.  The  total 
information  collection  burden  has  been 
adjusted  accordingly. 

The  information  collected  is  used 
only  by  authorized  employees  of  the 
Committee  and  authorized 
representatives  of  the  USDA.  including 
AMS,  Fruit  and  Vegetable  Division 
regional  and  headquarters  staff. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .30  hours  (18 
minutes)  per  response. 

Respondents:  Vidalia  onion  growers 
and  handlers  and  two  public  members 


20210 


Federal  Register  /  Vol.  61,  No.  88  /  Monday.  May  6,  1996  /  Notices 


in  the  designated  production  area  in 
Georgia. 

Estimated  Number  of  Respondents: 
197  (195  growers/  handlers  and  1  public 
member  and  1  alternate  public  member). 

Estimated  Number  of  Responses  per 
Respondent:  2.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  496  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
Vidalia  onion  marketing  order  program; 

(2)  the  accuracy  of  the  collection  burden 
estimate  and  the  validity  of 
methodology  and  assumptions  used  in 
estimating  the  burden  of  respondents; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  requested; 
and  (4)  ways  to  minimize  the  burden, 
including  use  of  automated  electronic 
te<;hnologies. 

Comments  should  reference  OMB  No. 
0581-0160  and  Vidalia  Onion 
Marketing  Order  No.  955,  and  be  mailed 
to  the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington.  D.C.,  20090- 
6456.  Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
USDA  business  hours  at  14th  and 
Independence  Ave.  S.W.,  Washington, 
D.C.,  Room  2523  South  Building. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  also 
will  become  a  matter  of  public  record. 

Dated:  April  10.  1996. 
Robert  C.  Keeney. 

Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  96-11155  Filed  .5-3-96;  8:45  ami 

BILUNG  CODE  M10-02-P 


and  Extension  Service  announces 
cancellation  of  the  following  meeting: 

Name:  Committee  of  Nine. 

Date  and  Time: 
May  15,  1996,  8:30  a.m.-5:00  p.m. 
May  16,  1996,  8:30  a.m.-Noon. 

Place:  USDA,  C^SREES,  14th  &  Independence 
Avenue,  SW,  Room  3854  South  Building, 
Washington.  D.C.  20250. 

Action:  Thi.s  meeting  has  been  cancelled. 

Contact  person  for  more  information:  Dr. 
George  E.  Cooper,  Executive  Secretary, 
U.S.  Department  of  Agriculture, 
Cooperative  State  Research.  Education, 
and  Extension  Service,  14th  & 
Independence  Avenue,  SW.,  Room  3851, 
South  Building,  Washington,  DC.  20250, 
Telephone:  202-720-4088. 
Done  at  Washington,  D.C.  this  30th  day  of 

April  1996. 

B.  H.  Robinson. 

Administrator,  Cooperative  State  Research, 

Education,  and  Extension  Service. 

IFR  Doc.  96-11148  Filed  5-3-96;  8:45  ami 
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Food  and  Consumer  Service 

Agency  Infonnation  Collection 
Activities:  Proposed  collection; 
Comment  Request— Food  Stamp 
Program  Application  for  Stores 

agency:  Food  and  Consumer  Service. 

USDA. 

action:  Notice  and  request  for 

comments. 


Cooperative  State  Research, 
Education,  and  Extension  Service 

Committee  of  Nine  Meeting 
Cancellation 

Section  869  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104-127)  amends  Section  3(c)3 
of  the  Act  of  March  2,  1887  (Hatch  Act 
of  1887),  by  repealing  the  Committee  of 
Nine.  This  committee  represented  the 
directors  of  State  agricultural 
experiment  stations  in  providing 
recommendations  to  the  Secretary  of 
Agriculture  on  cooperative  regional 
research  projects  and  related  program 
policy  and  procedures.  Therefore,  as  a 
result  of  the  aforementioned  repeal. 
Cooperative  State  Research,  Education, 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Food  and 
Consumer  Service's  (FCS)  intention  to 
request  an  extension  of  a  previously 
approved  information  collection  in 
support  of  the  Food  Stamp  Program 
application  from  retail  food  stores  who 
wish  to  participate  in  the  program  and 
for  which  approval  expires  on  May  31. 
1996. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  5,  1996. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Suzanne  M.  Fecteau, 
Chief,  Redemption  Management  Branch. 
Benefit  Redemption  Division.  Food  and 
Consumer  Service.  U.S.  Department  of 
Agriculture,  310i  Park  Center  Drive, 
Alexandria.  VA  22302. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 


ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  Fecteau,  (703)  305-2419. 
SUPPLEMENTARY  INFORMATION: 

Title:  Food  Stamp  Program 
Application  For  Stores,  Form  FNS-252 
(9-93);  Food  Stamp  Program 
Application  For  Stores — 
Reauthorization.  Form  FCS-252R  (2- 
95);  Food  Stamp  Program  Application 
For  Stores — Supplement,  Form  FNS- 
252A  (8-94);  Food  and  Nutrition 
Service  Meal  Services.  Form  FNS  252- 
2  (10-79). 

OMB  Number:  0584-0008. 

Expiration  Date  of  Approval:  3  years 
from  date  of  approval. 

Type  of  Request:  Reinstatement,  with 
change  of  a  previously  approved 
collection  for  which  approval  expires  on 
May  31.  1996. 

Abstract:  The  Food  and  Consumer 
Service  (FCS)  of  the  U.S.  Department  of 
Agriculture  is  the  Federal  Agency 
responsible  for  the  Food  Stamp 
Program.  The  Food  Stamp  Act  of  1977. 
as  amended  (7  U.S.C.  2011  et  seq.), 
requires  that  the  Agency  determine  the 
eligibility  of  firms  and  certain  food 
service  organizations  to  accept  and 
redeem  food  stamp  benefits  and  to 
monitor  them  for  compliance  and 
continued  eligibility. 

Part  of  FCS'  responsibility  is  to  accept 
applications  from  retail  food  stores  and 
programs  that  wish  to  participate  in  the 
Food  Stamp  Program,  review  the 
applications  in  order  to  determine 
whether  or  not  applicants  meet 
eligibility  requirements,  and  make 
determinations  whether  to  grant  or  derty 
authorization  to  accept  and  redeem  food 
stamp  benefits.  FCS  is  also  responsible 
for  requiring  updates  to  application 
information  and  reviewing  that 
information  to  determine  whether  or  not 
the  firms  or  services  continue  to  meet 
eligibility  requirements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .29  hours  per 
response. 

Respondents:  Retail  food  stores  and 
State  or  local  governments. 

Estimated  Number  of  Respondents: 
112.023. 
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Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  of 
Respondents:  32.482  hours. 

Dated:  April  29,  1996. 
William  E.  Ludwig, 

Administrator,  Food  and  Consumer  Service. 
(FR  Doc.  96-11149  Filed  5-3-96;  8:45  am) 
BILLMG  CODE  3410-aO-P 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations,  Designation  of 
Assassination  Records,  and 
Reconsiderations 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice  of  formal  determinations, 

designation  of  assassination  records. 

and  reconsiderations. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  April  16-17,  1996, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
(JFK  Act).  By  issuing  this  notice,  the 
Review  Board  complies  with  the  section 
of  the  JFK  Act  that  requires  the  Review 
Board  to  publish  the  results  of  its 
decisions  on  a  document-by-docimient 
basis  in  the  Federal  Register  within  14 
days  of  the  date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn.  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis.  Assassination  Records  Review 
Board,  Second  Floor.  Washington,  D.C. 
20530.  (202)  724-0088,  fax  (202)  724- 
0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  §  2107.9(c)(4)(A)  (1992). 
On  April  16-17, 1996.  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

For  each  document,  the  number  of 
releases  of  previously  redacted 
information  immediately  follows  the 
record  identification  number,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and.  where  appropriate,  the 
date  the  document  is  scheduled  to  be 
released  or  re-reviewed. 


FBI  Documents:  Open  in  Full 
6;  0;  n/a 
7;  0;  n/a 
28;  0;  n/a 
58;  0;  n/a 
15;  0;  n/a 
3;  0;  n/a 
l;0;n/a 
2;  0;  n/a 
1;  0;  n/a 
14;  0;  n/a 
10;  0;  n/a 
1;  0;  n/a 
3;  0;  n/a 
1;  0;  n/a 
1;  0;  n/a 
21;  0;  n/a 
2:  0;  n/a 
1;  0;  n/a 
4;  0;  n/a 
11;  0;  n/a 
6;  0;  n/a 
l;0;n/a 
2;  0;  n/a 
2;  0;  n/a 
l;0:n/a 
1;0;  n/a 
2;  0;  n/a 
2;  0;  n/a 
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l;0;n/a 
2;  0;  n/a 
l;0;n/a 
1;  0;  n/a 
2;  0;  n/a 
l;0;n/a 
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2;  0;  n/a 
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3;  0;  n/a 
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l;0;n/a 
l;0;n/a 
2;  0;  n/a 
2;  0;  n/a 
16;  0;  n/a 
l;0:n/a 


124-10002-10377 

124-10005-10028 

124-10005-10346 

124-10005-10376 

124-10005-10378 

124-10005-10382 

124-10011-10498 

124-10018-10361 

124-10018-10377 

124-10018-10378 

124-10018-10379 

124-10018-10380 

124-10023-10230 

124-10023-10271 

124-10023-10308 

124-10027-10166 

124-10027-10414 

124-10028-10009 
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124-10035-10209 
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124-10175-10175 

124-10177-10255 

124-10187-10034 

124-10234-10174 

124-10235-10409 

124-10236-10042 

124-10244-10273 
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124-10245-10412 

124-10247-10105 

124-10250-10260 

124-10250-10389 

124-10035-10229 

124-10035-10230 

124-10035-10231 

124-10035-10245 

124-10035-10247 

124-10035-10251 

124-10035-10276 

124-10035-10278 

124-10035-10280 
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124-10035-10289 

124-10035-10293 

124-10035-10302 
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124-10035-10311 
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124-10037-10402; 
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124-10058-10076 

124-10059-10010 
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124-10073-10001 

124-10080-10123 

124-10083-10073 

124-10086-10388 

124-10094-10030 
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124-10124-10207 
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124-10176-10498 

124-10179-10025 
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124-10234-10185 

124-10235-10156 

124-10245-10214 

124-10246-10258 
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124-10247-10123;  2; 0; n/a 
124-10249-10197;  2; 0;  n/a 
124-10256-10386;  1; 0; n/a 

CIA  Documents:  Open  in  Full 
104-10002-10132;  8;  0;  n/a 
104-10007-10034;  9; 0; n/a 
104-10009-10020;  3;  0;  n/a 
104-10010-10066;  10;  0;  n/a 
104-10010-10207;  1; 0; n/a 
104-10010-10412;  1;  0; n/a 
104-10010-10413;  10;  0;  n/a 
104-10013-10162;  14;  0;  n/a 
104-10013-10164;  13;  0;  n/a 
104-10013-10214;  12:  0;  n/a 
104-10013-10231;  6: 0;  n/a 
104-10013-10304:  11;  0;  n/a 
104-10013-10312;  23;  0; n/a 
104-10021-10048;  15;  0;  n/a 

HSCA  Documents:  Open  in  Full 
180-10086-10437;  1;  0;  n/a 
180-10086-10438;  1: 0; n/a 

CIA  Documents:  Postponed  in  Part 
104-10003-10161: 6; 1; 05/1996 
104-10004-10063;  8; 10; 05/1996 
104-10004-10103:8:6:03/2006    . 
104-10004-10146:  2; 5; 05/1997 
104-10004-10214;  2; 3; 10/2017 
104-10004-10256;  6; 2; 10/2017 
104-10005-10014:  11:  3;  05/1997 
104-10005-10016; 10: 1; 05/1997 
104-10005-10206; 13: 1; 10/2017 
104-10005-10232;  3:  5;  05/1997 
104-10006-10015;  1; 2; 10/2017 
104-10019-10022; 9; 6; 05/1996 
104-10019-10023:  17:6:05/1996 
104-10020-10003;  17; 3: 04/2006 
104-10020-10019;  5; 1; 04/2006 
104-10020-10050; 4; 3; 04/2006 
104-10021-10004:  28; 11; 05/1996 
104-10021-10031;  14; 8; 12/1996 
104-10021-10107; 1; 2; 05/1996 


Additional  Releases:  After 

consultation  with  appropriate  Federal 

Agencies,  the  Review  Board  announces 

that  the  following  Federal  Bureau  of 

Investigation  records  are  now  being 

opened  in  hill:  124-10001-10473;  124- 

10005-10444;  124-10027-10206; 124- 

10027-10481; 124-10045-10314; 124- 

10055-10104;  124-10058-10005; 124- 

10058-10006:  124-10058-10255;  124- 

10058-10424; 124-10062-10325;  124- 

10063-10128;  124-10063-10147; 124- 

10063-10187;  124-10063-10256;  124- 

10063-10267;  124-10063-10440;  124- 

10063-10442;  124-10063-10463;  124- 

10063-10464;  124-10065-10091; 124- 

10065-10099;  124-10065-10106; 124- 

10065-10130;  124-10065-10215; 124- 

10065-10248;  124-10067-10193;  124- 

10068-10202; 124-10068-10362; 124- 

10068-10374;  124-10068-10376;  124- 

10068-10414; 124-10069-10444;  124- 

10069-10454;  124-10069-10461; 124- 

10071-10288;  124-10073-10326; 124- 

10073-10457; 124-10074-10227; 124- 

10074-10230;  124-10074-10231;  124- 

"10074-10297; 124-10075-10093; 124- 

10075-10103; 124-10075-10157; 124- 

10075-10227;  124-10075-10293; 124- 

10077-10192;  124-10078-10486; 124- 

10087-10006;  124-10087-10007;  124- 

10087-10385;  124-10099-10277; 124- 

10099-10279;  124-10099-10282; 124- 

10126-10039; 124-10126-10040;  124- 

10156-10433;  124-10159-10425; 124- 

10163-10403;  124-10169-10040; 124- 

10174-10092; 124-10175-10040;  124- 

10179-10392;  124-10182-10053;  124- 

10227-10122; 124-10234-10336; 124- 

10240-10288;  124-10244-10427; 124- 

10246-10084;  124-10248-10126; 124- 

10248-10151;  124-10249-10435;  124- 

10249-10444;  124-10263-10065;  124- 

10263-10073;  124-10270-10136;  124- 

10270-10167;  124-10270-10277; 124- 

10270-10359; 124-10273-10400; 124- 

10273-10403; 124-10273-10407; 124- 

10273-10438;  124-10273-10448;  124- 

10273-10455;  124-10275-10069; 124- 

10275-10150;  124-10275-10163. 

After  consultation  with  appropriate 
state  and  Federal  agencies,  the  Review 
Board  announces  that  the  following 
House  Select  Committee  on 
Assassination  records  are  being  opened 
in  full:  180-10065-10361;  180-10066- 
10441:  180-10070-10266;  180-10071- 
10155; 180-10075-10043; 180-10075- 
10273;  180-10076-10482;  180-10077- 


10414;  180-10078-10320;  180-10078- 
10412:  180-10081-10340;  180-10081- 
10341;  180-10081-10342;  180-10085- 
10159; 180-10086-10269;  180-10089- 
10028;  180-10091-10170;  180-10092- 
10468;  180-10093-10015;  180-10094- 
10289;  180-10094-10309;  180-10095- 
10073;  180-10096-10047;  180-10096- 
10173;  180-10101-10090;  180-10102- 
10452;  180-10105-10054;  180-10110- 
10073;  180-10110-10094;  180-10147- 
10268. 

Designation  of  Assassination  Records: 
The  following  United  States  Secret 
Service  records  from  the  files  of  Chief 
James  Rowley  are  designated 
"assassination  records:"  Twelve  news 
conference  transcripts  for  the  November 
21.  1963-November  26,  1963  period; 
Secret  Service  comments  on  William 
Manchester  book  manuscript;  6 
newsclips,  and  80  USSS  documents 
from  the  following  file  groups: 
Protective  Research/Investigative; 
Protective  Methods;  and  General.  Also 
included  are  374  public  suggestions 
from  the  Presidential  Protection  file  and 
the  President-General  file.  All  materials 
are  from  the  1963-1964  period.  On  April 
17, 1996.  by  unanimous  vote,  the 
Assassination  Records  Review  Board 
designated  the  above  listed  materials  as 
"assassination  records"  pursuant  to 
Sections  7(i)(2)(A)  and  9(c)(1)(A)  of  the 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act 
("the  JFK  Act")  and  §  1400.1  and 
§  1400.8  of  the  Guidance  for 
Interpretation  and  Implementation  of 
the  JFK  Act.  36  C.F.R.  §  1400  (1995).  In 
not  designating  some  USSS  Documents, 
letters  from  the  public,  and  some 
material  from  the  Protective  Research/ 
Investigative.  Protective  Methods,  and 
General  files  as  "assassination  records." 
the  Review  Board  relied  upon  the 
advice  of  its  staff,  which  conducted  a 
thorough  review  of  additional  materials 
in  each  of  the  above  listed  categories. 

Notice  of  Reconsideration:  On  April 
16-17.  1996,  the  CIA  provided 
additional  evidence  to  the  Review  Board 
regarding  8  records  that  previously  had 
been  the  subject  of  Review  Board 
determinations.  Upon  receiving  and 
evaluating  this  additional  evidence,  the 
Review  Board  voted  to  sustain 
postponements  as  follows: 
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Record  No. 


104-10001-10015 
104-10003-10064 


Numt)er 
of  original 
releases 


Numt>er 
of  original 
postpone- 
ments 


Number 
of  revised 
releases 


Number 
of  revised 
postpone- 
ments 


Date  of 
release 
or  re- 
review 


05/1997 
05/1997 
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From  Original  Federal  Register  Notice:  96-8526,  61  FR  15760— Continued 


Record  No. 

Number 
of  original 
releases 

Number 
of  original 
postpone- 
ments 

Number 
of  revised 
releases 

Number 
of  revised 
postpone- 
ments 

Date  of 

release 
orre- 
roview 

104-10003-10100 

104-10004-10124  

104-10005-10059  

6 

4 
1 
4 

4 
1 

1 
6 
0 
0 
0 
0 

4 
2 
0 
2 
2 
0 

3 
8 

1 
2 
2 
1 

05/1997 
03/2006 

05/1997 

104-10005-10169  „ 

06/1997 

104-10005-10182  

06/1997 

104-10021-10093  

05/1997 

Additional  Information:  The  Review 
Board,  at  its  March  18-19.  1996 
meeting,  voted  to  open  in  full  three 
assassination  records  from  the  HSCA 
files  that  the  National  Archives  and 
Records  Administration  had  referred  to 
the  Secret  Service.  At  its  April  16-17 
meeting,  the  Review  Board  voted  to 
suspend  the  opening  of  these  records  for 
60  days,  in  order  to  allow  the  Secret 
Service  further  time  to  provide  evidence 
in  support  of  certain  postponements 
that  the  Secret  Service  wishes  to  retain 
under  Section  6(3)  of  the  JFK  Act.  The 
records  affected  are:  180-10065-10379; 
180-10087-10302;  180-10103-10465. 

May  1.  1996. 
David  G.  Marwell, 

Executive  Director. 

IFR  Doc.  96-11177  Filed  5-03-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comnient  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Questionnaire  Pretesting 
Research. 

Form  Numberfs):  Various. 

Agency  Approval  Number:  0607- 
0725. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  12,000  hours. 

Number  of  Respondents:  12,000. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  In  1991,  the  Census 
Bureau  obtained  a  generic  clearance  on 
an  experimental  basis,  which  relaxed 
some  of  the  time  constraints  and 
enabled  the  Census  Bureau  to  begin 
conducting  extended  cognitive  and 
questionnaire  design  research  as  part  of 
testing  for  its  censuses  and  surveys.  The 
clearance  covered  data  collections  in  the 


demographic,  economic,  and  decennial 
areas  of  the  Census  Bureau,  and 
specifically  applied  to  research  that  is 
focused  on  questionnaire  design  and 
procedures  aimed  at  reducing 
measurement  errors  in  surveys.  Types  of 
research  include  field  testing, 
respondent  debriefings,  split  sample 
experiments,  cognitive  interviews,  and 
focus  groups.The  clearance  has  been  in 
place  since  that  time  and  the  Census 
Bureau  is  now  seeking  a  revision  of  the 
clearance.  We  are  requesting  an  increase 
of  7,500  burden  hours  annually  to 
conduct  quick  tests  in  the  decennial 
area  to  test  new  ideas  and  refine  or 
improve  upon  positive  or  unclear 
results  from  other  tests. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Farms. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  EXX;  Forms  Clearance  Officer, 
(202)  482-3272.  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  29. 1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

[FR  Doc.  96-11115  Filed  5-3-96;  8:45  am) 
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Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  the  following  information 
collection  requirement  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Competitive  Enhancement  and 
Defense  Needs  Assessment. 

Agency  Number:  None. 

OMB  Control  Number:  0694-0083. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  1,995  hours.  • 

Number  of  Respondents:  3.900. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  To  encourage 
defense  diversification  as  well  as 
increase  the  competitiveness  of  small- 
and  mediiun-size  firms  nationwide,  the 
Bureau  of  Export  Administration  will 
conduct  a  Needs  Assessment  Survey. 
The  purpose  of  this  program  is  to 
provide  information  on  existing  federal 
and  state  government  resources 
available  to  assist  firms  in  achieving 
their  growth  and  development 
objectives.  The  information  collected 
will  be  used  to  match  appropriate 
government  programs  with  the  needs  of 
firms  that  seek  to  diversify  their 
operations. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Victoria  Wassmer. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC's  Acting  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce.  Room  5327,  14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Wassmer.  OMB  Desk  Officer. 
Room  10202.  New  Executive  Office 
Building.  Washington.  D.C  20503. 
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Dated:  April  29,  1996. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 
|FR  Doc.  96-11116  Filed  5-3-96;  8:45  ami 
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Foreign-Trade  Zones  Board 
[Docket  34-«6] 

Proposed  Foreign-Trade  Zone- 
Montgomery,  AL;  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Montgomery  Area 
Chamber  of  Commerce  Inc.  (a  non-profit 
organization),  requesting  authority  to 
establish  a  general-purpose  foreign-trade 
zone  in  Montgomery,  Alabama,  adjacent 
to  the  Birmingham  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-61u).  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  April  24,  1996.  The 
applicant  is  authonzed  to  make  the 
proposal  under  Act  No.  498,  House  Bill 
1158,  Bound  Acts  of  Alabama,  1977. 

The  proposed  zone  would  be  the  third 
general-purpose  zone  in  the 
Birmingham  Customs  port  of  entry  area. 
The  existing  zones  are:  FTZ  98  in 
Birmingham  (Grantee:  City  of 
Birmingham;  Board  Order  247,  49  FR 
19367,  5/7/84);  and,  FTZ  211  in 
Anniston  (Grantee:  City  of  Anniston; 
Board  Order  788  (61  FR  5375,  2/12/96). 
The  proposed  zone  would  consists  of 
2  sites  (5,725  acres)  in  Montgomery:  Site 
I  (5.170  acres.  Airport  Site)-— located  on 
Interstate  65  on  the  south  side  of 
Montgomery;  and,  Site  2  (555  acres) — 
Gunter  Industrial  Park,  adjacent  to  the 
northern  Bypass,  Montgomery.  Site  1  is 
comprised  of  the  City's  Dannelly  Field 
Municipal  Airport  (1,968  acres),  the 
adjacent  Interstate  Enterprise  Zone 
industnal  development  area  (3,024 
acres)  owned  by  ALFA,  the  Industrial 
Development  Board  of  the  City  of 
Montgomery  and  the  privately-owned 
adjoining  Catoma  Industrial  Park  (178 
acres).  The  Chamber  will  be  responsible 
for  the  marketing  and  development  of 
the  zone  project. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Montgomery  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  such  items  as  electronic  equipment, 
corrugated  boxes,  telephone  equipment 
and  plastic  products.  Specific 
manufacturing  approvals  are  not  being 


sought  at  this  time.  Request  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  df  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  May  30, 1996, 1:00  p.m.. 
Montgomery  Area  Chamber  of 
Commerce.  41  Commerce  Street, 
Montgomery,  Alabama. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  5, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  22, 1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Montgomery  Area  Chamber  of 

Commerce  41  Commerce  Street 

Montgomery,  Alabama  36104 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue.  NW, 

Washington,  DC  20230. 

Dated:  April  25. 1996. 
Dennis  Pucdnelli. 
Acting  Executive  Secretary. 
[FR  Doc.  96-11120  Filed  5-3-96;  8:45  ami 
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International  Trade  Administration 

[A-428-602] 

Brass  Sheet  and  Strip  from  Germany; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  arKl  Notice 
of  Intent  To  Revoke  Order  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  to  Revoke 
Order  in  Part. 

SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  brass 
sheet  and  strip  from  Germany.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 


United  States,  Wieland-Werke  AG 
(Wieland).  The  period  covei-ed  is  March 
1, 1994  through  February  28, 1995.  As 
a  result  of  the  review,  the  Department 
has  preliminarily  determined  that  no 
dumping  margins  exist  for  this 
respondent.  We  intend  to  revoke  the 
order  with  respect  to  brass  sheet  and 
strip  from  Germany  manufiactured  by 
Wieland.  based  on  our  preliminary 
determination  that  Wieland  has  had  a 
three-year  period  of  no  or  de  minimis 
sales  at  less  than  foreign  market  value. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  suimmary  of  the 
argument. 

EFFECTIVE  DATE:  May  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington. 
DC  20230;  telephone:  (202)  482-2704  or 
'  482-0649.  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLBMENTARY  INFORMATION: 

Background 

On  March  6. 1987.  the  Department 
published  in  the  Federal  Register  (52 
FR  6997)  the  antidumping  duty  order  on 
brass  sheet  and  strip  from  Germany.  The 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1994- 
1995  period  on  March  7. 1995  (60  FR 
12540).  On  March  31. 1995,  we  received 
a  request  for  review  from  Wieland 
covering  the  period  March  1, 1994 
through  February  28. 1995.  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  April  14.  1995  (60  FR  19017). 

As  explained  in  the  memoranda  from 
the  Assistant  Secretary  for  Import 
Administration  dated  November  22. 
1995,  and  January  11, 1996,  all 
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deadlines  were  extended  to  take  into 
account  the  partial  shutdowns  of  the 
Federal  Government  from  November  15 
through  November  21, 1995  and 
December  15, 1995,  through  January  6, 
1996.  Therefore,  the  deadline  for  these 
preliminary  results  is  no  later  than  April 
29, 1996,  and  the  desdhne  for  the  final 
results  of  review  is  no  later  than  August 
27,  1996. 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
sales  or  entries  of  brass  sheet  and  strip, 
other  than  leaded  and  tinned  brass  sheet 
atid  strip.  The  chemical  composition  of 
the  products  under  review  is  currently 
defined  in  the  Copper  Development 
Association  (C.D.A.)  200  Series  or  the 
Unified  Numbering  System  (U.N.S.) 
C20000  series.  This  review  does  not 
cover  products  for  which  the  chemical 
compositions  are  defined  by  other 
C.D.A.  or  U.N.S.  series.  The 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7409.21.00  and 
7409.29.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  period  is  March  1,  1994 
through  February  28, 1995.  The  review 
involves  one  manufacturer/  exporter, 
Wieland. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  verified  information 
provided  by  the  respondent,  Wieland, 
by  using  our  standard  verification 
procedures,  including  the  examination 
of  relevant  sales  and  financial  records 
and  selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report. 

Intent  To  Revoke 

Wieland  submitted  a  request,  in 
accordance  with  19  C.F.R.  353.25(b),  to 
revoke  the  order  covering  brass  sheet 
and  strip  from  Germany  with  respect  to 
Wieland 's  sales  of  this  merchandise. 

In  accordance  with  19  C.F.R. 
353.25(a)(2)(iii),  this  request  was 
accompanied  by  certifications  from  the 
firm  that  it  had  not  sold  the  relevant 
class  or  kind  of  merchandise  at  less  than 
normal  value  (NV)  for  a  three-year 
period  including  this  review  period,  and 
would  not  do  so  in  the  future.  Wieland 
also  agreed  to  its  immediate 
reinstatement  in  the  relevant 
antidumping  duty  order,  as  long  as  any 
firm  is  subject  to  this  order,  if  the 


Department  concludes  under  19  C.F.R 
353.22(f)  that,  subsequent  to  revocation, 
it  sold  the  subject  merchandise  at  less 
thanNV. 

In  the  two  prior  reviews  of  this  order, 
we  determined  that  Wieland  did  not  sell 
brass  sheet  and  strip  from  Germany  at 
less  than  foreign  mariiet  value.  The 
Department  conducted  a  verification  of 
"Wieland's  response  for  this  period  of 
review.  In  this  review,  we  preliminarily 
determine  that  Wieland  has  not  sold 
brass  sheet  and  strip  from  Germany  at 
less  than  NV  in  the  United  States. 
Therefore,  we  intend  to  revoke  the  order 
with  respect  to  Wieland's  sales  of  this 
merchandise,  if  these  prelimmary 
findings  are  affirmed  in  our  final  results. 

United  States  Price  (U^) 

In  calculating  USP  for  Wieland,  we 
used  export  price  (EP),  as  defined  in 
section  772  of  the  Act,  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  because  no  other 
circumstances  indicated  that 
constructed  export  price  was 
appropriate.  We  calculated  EP  based  on 
prices  that  were  delivered  to  the 
customers'  premises.  In  accordance  with 
section  772(c)(1)  of  the  Act,  we  adjusted 
USP,  less  early  payment  discounts,  for 
brokerage  and  handling,  foreign  and 
U.S.  inland  freight,  and  customs  duty. 
We  did  not  adjust  for  packing  expense, 
which  was  included  in  reported  U.S. 
prices. 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

A.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis  . 
for  calculating  NV,  we  compared 
Wieland's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(B) 
of  the  Act.  Because  Wieland's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  Wieland. 

B.  Model-h4atching 

We  calculated  NV  using  prices  of 
sales  of  brass  sheet  having  the  same 
characteristics  as  to  form,  coat,  gauge, 
width,  and  alloy.  We  used  the  same 
gauge  and  width  groupings  and  the 
same  model-match  methodology  in  this 
review  as  in  the  last  completed 
administrative  reviews  (1990-1994). 


C.  Price-to-Price  Comparisons 

We  calculated  NV  using  monthly 
weighted-average  prices  of  brass  sheet 
and  strip  having  the  same 
characteristics  as  to  form,  coat,  gauge, 
width,  and  alloy.  We  based  NV  on  the 
price  at  which  the  foreign  like  product 
is  first  sold  for  consumption  in  the 
exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade,  and  at  the 
same  level  of  trade  as  the  export  price, 
as  defined  by  section  773(a)(l)(B)(i)  of 
the  Act. 

We  reduced  NV  for  eariy  payment 
discoimts  and  credit,  in  accordance 
with  section  773(a)(6)(C)(iii),  due  to 
differences  in  circumstances  of  sale.  We 
reduced  NV  for  movement  expenses,  in 
accordance  with  section  773(a)(6KB)(ii), 
and  for  packing  costs  incurred  in  the 
home  market,  in  accordance  with 
section  773(a)(6)(B)(i).  We  increased  NV 
for  export  packing  costs,  in  accordance 
with  section  773(a)(6)(A).  and  for  U.S. 
credit  expenses,  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act.  We 
added  to  NV  adjustments  for  physical 
differences  in  the  merchandise,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 

No  other  adjustments  to  NV  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
to  NV,  we  preliminarily  determine  that 
a  zero  dumping  margin  exists  for 
Wieland  for  the  period  3/1/94-2/28/95. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication  of  this 
notice.  Any  hearing  will  be  held  44  days 
afler  the  date  of  publication  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  publication  date  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  resuhs  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
at  a  hearing. 

The  following  deposit  requirements 
will  be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Wieland  will  be  the  rate 
estabUshed  in  the  final  results  of  this 
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review.  (2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period.  (3)  If  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise.  (4)  If  neither  the 
manufacturer  nor  the  exporter  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  8.87 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  §  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption.that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  seiction 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  April  26. 1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  96-11122  Filed  5-3-96;  8:45  am] 
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Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 


summary:  On  September  11, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
(PKAMS)  of  one  megabit  or  above  from 


the  Republic  of  Korea.  The  review 
covers  two  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  for  the  period  October  29. 1992 
through  April  30, 1994.  These 
manufacturers/exporters  are  LG 
Semicon  Co..  Ltd.  (LGS,  formerly 
Goldstar  Electron  Co.,  Ltd.)  and 
Hyundai  Electronics  Industries,  Inc. 
(HEI/Hyundai).  . 

As  a  result  of  comments  we  received, 
the  antidumping  margins  have  changed 
from  those  we  presented  in  our 
preliminary  results. 
EFFECTIVE  DATE:  May  6.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Futtner,  Office  of 
Antidumping  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230, 
telephone:  (202)  482-3814. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  September  11. 1995.  the 
Department  published  the  preliminary 
results  (60  FR  47149)  of  administrative 
review  of  the  antidumping  duty  order 
on  DRAMS  of  one  megabit  or  above 
from  the  Republic  of  Korea.  We  received 
timely  comments  horn  the  petitioner 
and  both  respondents.  At  the  request  of 
the  petitioner,  we  held  a  hearing  on 
October  26. 1995. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMS  of  one  megabit 
and  above  from  the  Republic  of  Korea 
(Korea).  For  purposes  of  this  review, 
DRAMS  are  all  one  megabit  and  above, 
whether  assembled  or  unassembled. 
Assembled  DRAMS  include  all  package 
types.  Unassembled  DRAMS  include 
processed  wafers,  uncut  die  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged,  or  assembled  into 
memory  modules  in  a  third  country,  are 
included  in  the  scope;  wafers  produced 
in  a  third  country  and  assembled  or 
packaged  in  Korea  are  not  included  in 
the  scope  of  this  review. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMS,  the  sole 
function  of  which  is  memory.  Modules 
include  single  in-line  processing 
modules  (SIPs),  single  in-line  memory 
-    modules  (SIMMs),  or  other  collections 
of  DRAMS,  whether  unmounted  or 
mounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 


other  than  memory,  such  as  video 
graphics  adapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 

The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (VRAMS).  as  well  as 
any  future  packaging  and  assembling  of 
DRAMS.  ,   _, 

The  scope  of  this  review  also  includes 
removable  memory  modules  placed  on 
motherboards,  with  or  without  a  central 
processing  unit  (CPU),  unless  the 
importer  of  motherboards  certifies  with 
the  Customs  Service  that  neither  it.  nor 
a  party  related  to  it  or  under  contract  to 
it,  will  remove  the  modules  from  the 
motherboards  after  importation.  The 
scope  of  this  review  does  not  include 
DRAMS  or  memory  modules  that  are 
reimported  for  repair  or  replacement. 

The  DRAMS  suDject  to  this  review  are 
classifiable  under  subheadings 
8542.11.0001,  8542.11.0024. 
8542.11.0026.  and  8542.11.0034  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Also  included 
in  the  scope  are  those  removable  Korean 
DRAMS  contained  on  or  within 
products  classifiable  imder  subheadings 
8471.91.0000  and  8473.30.4000  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provides  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  remains  dispositive. 

The  period  of  review  (POR)  covers 
from  October  29, 1992  through  April  30, 
1994  for  all  respondents. 

Applicable  Statute  and  Regulations 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Action 
1930,  as  amended  (the  Tariff  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  refer  to  the  provisions  as 
they  existed  on  December  31, 1994. 

United  States  Price 

We  calculated  U.S.  price  according  to 
the  methodology  described  in  our 
preliminary  results,  except  for  the 
adjustment  of  value-added  taxes  (VAT), 
as  described  below. 

In  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  v.  United 
States,  63  F.  3d  1572  (Fed.  Cir.  1995), 
the  Department  has  changed  its 
treatment  of  home  market  consumption 
taxes.  Where  merchandise  exported  to 
the  United  States  is  exempt  from  the 
consumption  tax,  the  Department  will 
add  to  the  U.S.  price  the  absolute 
amoimt  of  such  taxes  charged  on  the 
comparison  sales  in  the  home  market. 
This  is  the  same  methodology  that  the 
Department  adopted  following  the 
decision  of  the  Federal  Circuit  in  Zenith 


V.  United  States.  988  F.  2d  1573,  1582 
(1993),  and  which  was  suggested  by  that 
court  in  footnote  4  of  its  decision.  The 
Court  of  International  Trade  (CIT) 
overturned  this  methodology  in  Federal 
Mogul. \.  United  States,  8^4  F.  Supp. 
1391  (1993).  and  the  Department 
acquiesced  in  the  CIT's  decision.  The 
Department  then  followed  the  CIT's 
preferred  methodology,  which  was  to 
calculate  the  tax  to  be  added  to  U.S. 
price  by  multiplying  the  adjusted  U.S. 
price  by  the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  as.sessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  [i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  recognized,  Article 
VI  of  the  GATT  and  Article  2  of  the 
Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
GATT.  Secondly,  the  Uruguay  Round 
Agreements  Act  (URAA)  explicitly 
amended  the  antidumping  law  to 
remqve  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  U.S. 
price  rather  than  subtracted  from  home 


market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Foreign  Market  Value 

With  the  exception  noted  above  for 
VAT,  we  calculated  FMV  according  to 
the  methodology  described  in  our 
preliminary  results. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  At  the 
request  of  the  petitioner,  we  held  a 
public  hearing  on  October  26, 1995.  We 
received  timely  comments  horn  the 
petitioner  and  both  respondents. 

General  Comments 

Comment  1 :  The  petitioner  argues  that 
Hyundai  and  LGS  erred  in  preparing 
their  antidumping  questionnaire 
responses  by  misallocating  corporate 
indirect  selling  expenses.  Specifically, 
the  petitioner  argues  that  Hyundai's 
U.S.  subsidiary,  Hyundai  Electronics 
America,  Inc.  (HEA),  and  LGS  each 
mistakenly  allocated  corporate  U.S. 
indirect  selling  expenses  among  their 
various  manufacturing  divisions  on 
bases  other  than  relative  sales  value. 
The  petitioner  maintains  that  allocation 
on  the  basis  of  relative  sales  value  is  the 
standard  allocation  methodology  for  all 
indirect  selling  expenses.  The  petitioner 
argues  that  HEA  and  LGS's  allocation 
method  is  incorrect  because  both 
respondents  under-allocated  the  proper 
amount  of  administrative  expenses  to 
their  respective  semiconductor 
divisions. 

Hyundai  argues  that  the  Department's 
questionnaire  did  not  instruct  Hyundai 
to  allocate  indirect  selling  expenses  on 
the  basis  of  sales  value,  and  that  the 
Department  routinely  accepts  allocation 
bases  other  than  relative  sales  value, 
provided  that  the  methodology  is 
reasonable.  Hyundai  also  notes  that  the 
Department  verified  HEA's  allocation 
methodology  during  its  U.S.  sales 
verification  of  HEA. 

LGS  argues  that  the  current  allocation 
methodology  for  indirect  selling 
expenses  has  been  twice  verified  and 
accepted  by  the  Department.  Moreover, 
LGS  argues  that  it  has  been  the 
Department's  policy  to  accept 
reasonable,  verified  allocation 
methodologies  of  indirect  selling 
expenses. 

DOC  Position:  We  agree  with  Hyundai 
and  LGS.  It  is  not  our  policy  to  require 
allocation  of  indirect  selling  expenses 
based  upon  relative  sales  value  in  every 


instance  (see  Antifriction  Bearings 
(Other  Than  Tapered  Boiler  Bearings) 
and  Parts  Thereof  from  France,  et  al.. 
Final  Results  of  Antidumping  Duty 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders,  60 
FR  10900  (February  28,  1995)  (AFBs 
1995).  More  specifically,  in  the  final 
results  of  the  less-than-fair-value 
investigation  we  clearly  noted  that  we 
would  accept  an  allocation  basis  other 
than  relative  sales  value  provided  the 
methodology  was  reasonable.  See 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above,  from  the  Republic  of  Korea,  58 
FR  15467. 15477  (March  23, 1993) 
(DRAMS  LTFV  Final  1993). 

Moreover,  we  note  that  Hyundai  and 
LGS  used  three  separate  bases  of 
allocation  for  different  seUing  expenses, 
one  of  which  was  relative  sales  value.  In 
addition,  Hyundai  used  manpower 
hours  in  allocating  labor  expenses  and 
the  number  of  invoices  in  allocating 
accounting  department  expenses.  LGS 
used  a  similar  methodology  to  allocate 
its  indirect  selling  expenses  that  were 
not  identified  by  subdivision.  We 
believe  that  it  is  more  appropriate  to 
allocate  human  resource  and  accounting 
department  expenses  on  the  basis  of 
manpower  and  number  of  invoices  than 
on  the  basis  of  sales  value  because 
human  resource  expanse  is  a  function  of 
the  number  of  employees,  and 
accounting  department  expense  is  a 
function  of  the  volume  of  invoices 
prepared.  Thus,  we  believe  that  these 
allocation  bases  are  reasonable  and  have 
continued  to  accept  them  for  purposes 
of  these  final  results  of  review. 
Furthermore,  we  verified  HEA  and 
LGS's  allocation  bases  for  its  indirect 
selling  expenses  during  our  U.S.  sales 
verifications  and  found  no 
discrepancies  or  inaccuracies  in 
Hyundai  or  LGS's  allocation 
methodology.  See  Verification  Report  of 
Home  Market  Sales  Questionnaire 
Response  of  Hyundai  Electronic 
Industries,  hic,  April  27.  1995  (HEl 
Home  Market  Sales  Verification  Report) 
at  page  pp.  12-13,  and  Verification 
Report  of  Home  Market  Sales 
Questionnaire  Response  of  LG  Semicon. 
Ltd..  April  13,  1995  (LGS  Home  Market 
Verification  Report)  at  page  13. 

Comment  2.  LGS  maintains  that  the 
Department  should  not  include  research 
and  development  expenses  (R&D)  of 
non-DRAM  products  in  the  DRAM  R&D. 
LGS  alleges  that  the  product-specific 
R&D  expenses,  which  were  specifically 
identified  in  its  accounting  system,  were 
fully  quantified  and  verified  by 
Department  officials.  LGS  argues  that 
the  Department's  decision  to  include 
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non-DRAM  R&D  is  inconsistent  with  the 
decision  of  the  U.S.  Court  of 
International  Trade  regarding  the  LTFV 
investigation  which  remanded  the  final 
determination  back  to  the  Department, 
and,  in  part,  ordered  the  Department  to 
calculate  R&D  expense  on  a  product- 
specific  basis.  See  Micron  Technology. 
Inc.  V.  Unites  States.  893  F.  Supp.  21 
(CIT  1995)  (Micron  Technology). 

The  petitioner  argues  that  a  product 
specific  accounting  categorization  of 
projects  does  not  prove  that  R&D 
conducted  for  one  type  of 
semiconductor  cannot  benefit  the 
development  of  another  type  of 
semiconductor  (i.e..  cross-fertilization). 
Therefore,  the  petitioner  maintains  that 
the  Department's  treatment  of  R&D 
expenses  in  the  preliminary 
determination  was  appropriate. 

DOC  Position:  We  agree  with  the 
petitioner.  At  verification,  we  confirmed 
that  each  R&D  project  is  accounted  for 
separately  in  each  of  the  respondent's 
respective  books  and  records.  Separate 
accounting,  however,  does  not 
necessarily  mean  that  cross  fertilization 
of  scientific  ideas  does  not  occur. 
Moreover,  the  CIT  specifically  stated  in 
Micron  Technology  that  the  Department 
did  not  "direct  the  court  to  any  record 
evidence  of  R&D  cross-fertilization  in 
the  semiconductor  industry."  Micron 
Technology.  893  F.  Supp.,  at  27.  In  this 
review,  the  Department  has  provided 
such  information.  See  Memorandum 
from  Karen  Park  to  Holly  Kuga 
regarding  Cross  Fertilization  of  R&D  for 
DRAMS,  August  14,  1995  (cross 
fertilization  memo).  The  cross 
fertilization  memo  includes  pages  from 
verification  exhibits,  a  memorandum 
from  a  non-partisan  expert  from  the 
semiconductor  industry,  as  well  as 
information  from  certain  articles  widely 
read  by  experts  in  the  DRAM  R&D  field 
demonstrating  the  existence  of  cross- 
fertilization  of  R&D  in  the  DRAM 
industry. 

Coniment  3:  The  petitioner  argues  that 
the  fees  paid  by  HEI  and  LGS  for  the 
services  of  their  respective  trading 
companies  were  understated  in  their 
questionnaire  response  (QR).  The 
petitioner  maintains  that  the  fees 
reported  by  HEI  did  not  reflect  the  true 
cost  of  the  services  provided  by  HEI's 
trading  company.  The  petitioner  urges 
the  Department  to  quantify  the  real  cost 
of  the  services  provided  by  HEI's  trading 
company  by  resorting  to  best 
information  available  (BIA),  using  the 
petitioner's  estimate  of  the  trading 
company's  costs  as  derived  from  the 
public  information  of  another 
respondent  in  this  review. 

Hyundai  argues  that  the  Department 
should  reject  the  petitioner's  assertion 


because  the  trading  company  in 
question  is  unrelated  to  HEI  and  the 
Department  verified  the  fee  reported. 
Hyundai  states  that  the  fees  reported 
fully  reflect  the  services  provided  by  the 
trading  company  to  HEI. 

The  petitioner  alleges  that  despite  the 
number  of  services  provided  by  LGS' 
trading  company,  LGS  acknowledged  no 
costs  associated  with  these  services.  The 
petitioner  argues  that  a  circumstance  of 
sale  adjustment  should  be  made  to  U.S. 
price  to  capture  the  selling  expenses 
associated  with  this  trading  company. 
LGS  argues  that  the  Department  has 
verified  that  LGS  does  not  incur  any 
additional  expenses  through  the  use  of 
the  trading  company's  name  as  the 
exporter  of  record  for  some  of  LGS' 
exports  of  subject  merchandise  to  the 
United  States.  LGS  maintains  that  its 
trading  company  did  not  provide  any 
service  for  LGS  in  its  sales  transactions. 

DOC  Position:  We  agree  with  the 
respondents.  We  agree  that  the  trading 
companies  in  question  are  unrelated  to 
HEI  and  LGS.  We  verified  this  during 
our  home  market  sales  verification  in 
Korea.  See  HEI  Cost-of-Production/ 
Constructed  Value  (COP/CV) 
Verification  Report  at  page  5.  LGS  COP/ 
CV  Verification  Report  at  page  6. 
Furthermore,  we  examined  the  fees  paid 
to  HEI's  unrelated  trading  company  by 
HEI  and  found  no  discrepancies  in  the 
fee  amounts  reported.  (HEI  Home 
Market  Sales  Verification  Report,  p.  16). 
Despite  the  petitioner's  assertion  that 
these  fees  do  not  reflect  the  actual  cost 
of  services  provided  to  HEI,  there  is  no 
evidence  on  the  record  to  suggest  that 
this  is  the  case. 

We  also  examined  LGS's  relationship 
with  its  trading  company.  See  LGS 
Home  Market  Sales  Verification  Report, 
pp.  18-19.  We  verified  that  LGS  did  not 
incur  any  costs  for  the  use  of  its  trading 
company's  name.  Moreover,  we  verified 
that  this  trading  company  did  not 
provide  any  services  related  to  sales  of 
subject  merchandise  to  LGS. 

Comment  4:  The  petitioner  urges  the 
Department  to  impute  costs  for  loan  fees 
borne  by  certain  companies.  The 
petitioner  maintains  that  the  fees 
reported  by  Hyundai  and  LGS  do  not 
include  the  risk  and  cost  by  certain 
firms.  The  petitioner  urges  the 
Department  to  increase  HEI  and  LGS's 
financing  costs  by  a  percentage  derived 
from  HEI  and  LGS's  financial 
statements. 

Hyundai  counters  that  the  petitioner's 
argument  is  without  merit  because  the 
Department  thoroughly  verified  all 
financing  fees  incurred  by  HEI  during 
the  POR.  Hyundai  further  explains  that 
the  petitioner  ignored  the  evidence  on 
the  record  that  because  Hyundai's  fixed 


assets  are  used  as  loan  collateral,  that 
the  full  risk  and  cost  of  the  loans  were 
accurately  reported. 

LGS  argues  that  no  payment  was 
made  related  to  the  loan  guarantees. 
Moreover.  LGS  notes  that  the  Korean 
law  does  not  require  the  guarantor  to 
charge  for  related  party  guarantees 
unless  there  is  a  default. 

DOC  Position:  We  agree  with  Hyundai 
and  LGS.  During  our  COP  verification  of 
HEI  and  LGS,  we  examined  HEI's  and 
LGS's  financial  expenses  and 
specifically  addressed  the  issue  of  loan 
fees.  See  Report  on  the  Verification  of 
the  Cost  of  Production  Questionnaire 
Response  of  Hyundai  Electronic 
Industries,  Inc..  April  17. 1995  (HEI 
COP/CV  Verification  Report)  at  pp.  2&- 
27  and  Verification  of  the  Cost  of 
Production  Questionnaire  Response  of 
Goldstar  Electron  Company.  Ltd. 
(GSEN).  July  26,  1996.  (LGS  COP/CV 
Verification  Report),  at  page  9.  Because 
our  COP  verification  indicates  that  HEI 
and  LGS  accurately  reported  all  loan 
fees,  there  is  no  reason  to  impute  a  cost 
for  such  expenses. 

Company-Specific  Comments 

LGS 

Comment  5:  The  petitioner  alleges 
that  certain  royalty  agreements  require  a 
different  percentage  payment  of  royalty 
expenses  depending  on  whether  the 
covered  merchandise  is  sold  in  the  U.S. 
or  elsewhere.  Therefore,  the  royalty 
agreements  constitute  a  difference  in 
circumstance  of  sale,  directly  related  to 
sales.  LGS  claims  that  the  petitioner's 
allegation  is  factually  incorrect.  The 
royalty  agreements  in  question  require 
the  same  payment  for  merchandise  sold 
in  the  U.S.  or  elsewhere.  Moreover,  LGS 
claims  that  it  is  the  Department's 
standard  practice  to  treat  royalties  as  a 
cost  of  manufacturing. 

DOC  Position:  The  royalty  agreements 
in  question  do  not  require  a  different 
percentage  payment  depending  on 
whether  the  covered  merchandise  is 
sold  in  the  U.S.  or  elsewhere.  See  LGS's 
October  19. 1994  response  to  the 
Department's  supplemental  sales 
questionnaire.  The  petitioner  is 
referencing  information  that  was 
submitted  in  the  original  questionnaire 
response  which  was  later  revised  by  the 
respondent  in  its  supplemental 
questionnaire  response  to  the 
Department. 

Moreover,  it  has  been  the 
Department's  longstanding  practice  to 
treat  royalty  payments  for  production 
technology  as  cost  of  manufacturing, 
even  in  circumstances  where  the  royalty 
payments  were  based  on  sales  revenue. 
See  Extruded  Rubber  Thread  from 
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Malaysia,  57  FR  38465  (August  25, 
1992)  and  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  etc.  from  Canada, 
58  FR  37099.  37118  (July  9,  1993). 

Comment  6:  LGS  asserts  that  the 
Department  should  accept  amortization 
of  purchased  R&D  amounts  over  the 
relevant  contract  period.  LGS  argues 
that  the  Department's  decision  in  the 
preliminary  determination  to  expense 
purchased  R&D  in  the  year  incurred  is 
inconsistent  with  the  CIT  decision  in 
the  less-than-fair-value  investigation. 
See  Micron  Technology.  LGS  asserts  that 
the  Micron  decision  requires  the 
Department  to  amortize  R&D  expenses 
over  the  life  cycle  of  the  product. 

The  petitioner  argues  tnat  LGS's  own 
financial  statements  expensed  the 
purchased  R&D  in  the  year  incurred. 
Therefore,  all  payments  related  to  the 
purchased  R&D  should  be 
acknowledged  in  the  year  in  which  they 
were  incurred,  since  this  is  how  the 
expenses  were  recorded  in  the 
company's  books  and  records. 

DOC  Position:  We  agree  with  the 
petitioner  that  LGS's  purchased  R&D 
expenses  should  be  acknowledged  in 
the  year  in  which  they  were  incurred, 
since  this  is  how  the  expenses  were 
recorded  in  the  company's  books  and 
records.  See  LGS  COP/CV  Verification 
Report  of  July  26. 1995  at  page  8. 
Moreover,  the  Micron  decision  requires 
the  Department  to  allow  the  allocation 
of  R&D  expenses  over  time,  when  the 
allocation  is  made  in  accordance  with 
the  generally  accepted  accounting 
practices  in  effect  in  the  home  country, 
and  when  Commerce  is  satisfied  that 
those  principles  reasonably  reflect  all  of 
the  costs  associated  with  the  production 
of  the  subject  merchandise.  In  this  case, 
although  the  Korean  GAAP  may  allow 
LGS  to  amortize  its  purchased  R&D  over 
a  given  period,  LGS  did  not  do  so. 
Rather,  LGS  expensed  purchased  R&D 
for  its  financial  statements,  and 
amortized  it  over  a  longer  period  for  the 
antidumping  response.  In  these 
calculations,  the  Department  relied  on 
LGS's  accounting  system  to  determine 
the  total  R&D  figure  applicable  to  the 
analysis:  it  amortized  any  R&D  expenses 
that  LGS  amortized  in  its  own  books 
and  records  and  it  expensed  any  R&D 
expenses  that  LGS  expensed.  As  a 
result,  the  Department  is  not  taking  a 
position  contrary  to  the  CIT  decision, 
nor  is  it  rejecting  the  Korean  GAAP 
which  allows  parties  the  option  of 
expensing  or  allocating  such  costs.  Due 
to  the  proprietary  nature  of  LGS's 
internal  accounting  system,  see  the  LGS 
COP/CV  Verification  Report  for  further 
information. 

Comment  7:  LGS  noted  the  following 
clerical  errors  in  the  Department's 


computer  program:  (1)  LGS  notes  that 
the  Department  did  not  apply  the 
correct  exchange  rate  to 'the  home 
market  letter  of  credit  sales;  (2)  LGS 
notes  clerical  errors  for  duty  drawback 
adjustment;  (3)  LGS  argues  that  the 
computer  program  does  not  use  the 
actual  home  market  sales  quantity  in  the 
cost  test;  (4)  LGS  notes  that  the 
Department's  computer  program 
inadvertently  disregards  the  submitted 
data  in  the  model  matdh;  (5)  LGS  argues 
that  the  Department's  computer  program 
does  not  correctly  read  the  module  cost 
of  production  data;  and  (6)  LGS  noted 
that  the  Department's  computer  program 
reads  the  wrong  variable  in  the 
submitted  information  which  affects  the 
total  cost  of  production  calculation. 

DOC  Position:  We  agree  with  LGS  on 
each  of  these  points  and  have  revised 
our  calculations  accordingly. 

Hyundai 

Comment  8:  Hjrundai  maintains  that 
the  Department  made  a  clerical  error  in 
its  final  calculations  by  incorrectly 
comparing  all  of  its  further- 
manufactured  sales  of  memory  modules 
to  the  CV  of  the  imported  merchandise. 
Hyundai  argues  that  it  is  the 
Department's  practice  to  resort  to  CV 
only  in  instances  where  there  are 
insufficient  home  market  sales  above 
COP  or  insufficient  home  market  sales 
during  a  contemporaneous  period  to  be 
used  with  comparison  to  U.S.  sales. 
Hyundai  urges  the  Department  to  revise 
its  final  results  calculations  to  include 
price-to-price  comparisons  for  sales  of 
further-manufactured  products  and 
suggests  two  possible  methodologies  as 
discussed  below. 

The  petitioner  maintains  that  the 
E)epartment  was  correct  in  comparing 
respondents'  further-manufactured  U.S. 
sales  to  CV,  The  petitioner  argues  that 
the  complexity  of  determining  the  basis 
on  which  to  allocate  the  U.S.  module 
price  net  of  further-manufactured  costs 
to  the  different  types  of  DRAMS  in  the 
modules  made  CV  a  reasonable  choice 
of  comparison  methodology.  The 
petitioner  urges  the  Department  to 
adhere  to  its  comparison  methodology 
for  further-manufactured  U.S.  sales  as 
contained  in  its  preliminary  results  of 
review. 

DOC  Position:  We  agree  that  it  is 
generally  the  Department's  policy  to 
calculate  the  foreign  market  value  for 
the  U.S.  sales  of  further-processed 
merchandise  on  the  basis  of  products  in 
the  condition  as  imported,  not  as  in  the 
condition  sold. 

The  prices  for  the  further- 
manufactured  modules  were  an 
inadequate  basis  for  comparison 
b)ecause  there  are  no  comparable  home 


market  sales  for  U.S.  sales  of  memory 
modules  with  specific  collections  of 
different  types  of  DRAMS  assembled 
together  in  particular  configurations  for 
specific  applications.  The  configuration 
and  application  of  mixed  memory 
modules  are  critical  factors  in 
determining  the  foreign  market  value 
(FMV)  of  these  modules.  Thei«fore,  we 
resorted  to  CV  in  accordance  with 
section  1677b(a)(2)  of  the  Tariff  Act.  We 
calculated  the  FMV  for  the  modules 
sold  in  the  United  States  using  the 
Department's  traditional  methodology. 
To  obtain  the  FMV,  we  have  summed 
the  cost  of  production  for  each  DRAM 
included  on  each  type  of  module  to 
obtain  the  cost  of  all  the  imported 
components  included  on  the  module. 
We  then  developed  the  FMV  by 
applying  the  appropriate  selling,  general 
and  administrative  expenses,  and  home 
market  profit  to  arrive  at  the  CV  of  the 
imported  components  of  the  module. 
We  then  compared  the  CV  of  the 
imported  parts  to  the  USP  of  the  module 
sold  in  the  United  States,  less 
appropriate  amounts  for  selling 
expenses,  freight,  further  manufacturing 
and  profit.  We  believe  that  this  is  the 
most  reasonable  comparison 
methodology  for  these  types  of  sales 
given  the  circumstances  mentioned 
above.  We  disagree  that  in  this  instance 
either  proposed  method  would  lead  to 
an  accurate  determination  of  FMV 
because  both  would  require  adjustments 
to  the  USP  for  the  purposes  of  matching 
the  FMV  of  the  product  sold  in  the 
home  market. 

In  respondent's  first  proposed 
method,  the  Department  would  derive 
an  FMV  by  summing  the  FMVs  of 
DRAMS  sold  in  Korea  in  the  same 
number  and  combination  as  they  appear 
on  the  modules  sold  in  the  United 
States.  However,  we  note  that  this  new 
"bundled  FMV"  would  represent  an 
FMV  for  a  product  that  is  not  sold  in  the 
home  market,  and  as  such,  represents 
the  cost  of  a  hybrid  and  a  hypothetical 
product.  Furthermore,  there  is  no 
indication  that  the  resultant  "bundled 
FMV"  would  be  comparable  to  the  price 
of  the  product  sold  in  the  United  States. 

In  respondent's  second  proposed 
method,  the  Department  wouid  strip  the 
United  States  price  (USP)  of  the 
modules  sold  in  the  United  States  down 
to  the  price  of  each  of  its  component 
parts.  'Then  the  Department  would  make 
adjustments  for  the  total  number  of  the 
individual  DRAMS  sold  in  the  United 
States,  and  compare  the  results  with  the 
FMVs  otherwise  developed  for  home 
market  sales.  We  rejected  this 
methodology  because  it  would  require 
adjustments  to  the  USP  for  matching 
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purposes  and  would  not  guarantee  an 
accurate  comparison. 

Comment  9:  The  petitioner  maintains 
that  Hyundai  failed  to  provide  the 
Department  with  the  necessary  sales 
information  in  its  August  29,  1995, 
questionnaire  response  on  sales  of 
DRAMS  contained  in  personal 
computers  and  computer  workstations 
sold  by  HEA's  ISD  and  Axil  divisions. 
The  petitioner  urges  the  Department  to 
reject  Hyundai's  entire  questionnaire 
response  for  failure  to  report  complete 
information  on  sales  of  subject 
merchandise  during  the  POR  and  apply 
total  BIA.  Alternately,  if  the  Department 
decides  not  to  apply  total  BIA  to 
Hyundai's  entire  questionnaire 
response,  the  petitioner  urges  the 
Department  to  use  BIA  in  calculating 
the  U.S.  price  of  the  value-added 
products  in  accordance  with  the 
petitioner's  methodology  contained  in 
the  petitioner's  October  11.  1995  case 
brief. 

Hyundai  argues  that  it  reported 
complete  sales  information  on 
computers  and  workstations  which  were 
sold  with  the  memory  modules 
separately  invoiced  (option  sales)  and 
all  reasonably  available  information  on 
sales  of  computers  and  workstations 
which  were  sold  without  separately 
invoiced  memory  modules  (embedded 
sales).  Hyundai  maintains  that  it  would 
have  been  unreasonable  to  require 
complete  sales  information  on 
embedded  sales  by  ISD  and  Axil  due  to 
the  extreme  complexity  of  the  value- 
added  calculations.  According  to 
Hyundai,  this  type  of  calculation  would 
have  required  an  additional  complete 
COP  calculation  and  verification  for  all 
input  products  in  the  computers  and 
workstations  (e.g.,  computer  monitors). 
Hyundai  argues,  that  because  embedded 
sales  by  Axil  and  ISD  constituted  an 
extremely  small  portion  of  HEA's  U.S. 
sales  of  DRAMS,  it  would  have  been 
unreasonable  to  require  full  sales 
information  oi\  the  embedded  sales  of 
subject  merchandise. 

Hyundai  further  asserts  that  total  BIA 
is  unwarranted,  as  Hyundai  cooperated 
fully  with  the  Department  during  the 
course  of  the  first  administrative  review 
including  the  sales  and  COP 
verifications.  Hyundai  urges  the 
Department  to  calculate  the  dumping 
margins  on  embedded  sales  by  applying 
one  of  the  following  three  margins  to 
these  sales:  (1)  the  weighted-average 
margin  found  for  the  remainder  of 
HEA's  .sales,  (2)  the  margin  calculated 
for  Axil  and  ISD's  option  sales,  or  (3) 
the  weighted-average  margin  from  the 
original  LTFV  investigation. 

DOC  Position:  We  agree  with  the 
petitioner  that  Hyundai  should  have 


provided  complete  information  on 
embedded  sales  of  DRAMS  by  HEA's 
two  computer  divisions  during  the  POR. 
There  is  neither  a  statutory  nor  a 
regulatory  basis  for  excluding  any  U.S. 
sales  of  subject  merchandise  from 
review  regardless  of  the  complexity  of 
the  required  calculations.  See  AFBs 
1995.  The  statute  requires  the 
Department  to  analyze  all  U.S.  sales 
within  the  POR.  See  section  {a)(2)(A) 
(1994)  of  the  Tariff  Act. 

However,  we  disagree  that  total  BIA  is 
warranted  in  this  case.  In  cases  where 
the  respondent  has  substantially 
cooperated  with  the  Department,  as 
Hyundai  has  in  this  case,  we  do  not 
typically  apply  total  BIA,  but  rather 
apply  partial  BIA  to  the  particular 
deficiencies  in  a  respondent's 
questionnaire  response.  See  Industrial 
Nitrocellulose  from  the  United  Kingdo 
DOC  Position:  m.  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  59  PR  66902.  66903  (December 
28,  1994),  and  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof,  from  France,  et  ai. 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part.  58  FR  39729.  39739-^0  (July  26. 
1993). 

In  deciding  what  to  use  as  BIA,  the 
Department's  regulations  provide  that 
the  Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information  (19  CFR 
353.37(b)).  Thus,  the  Department 
determines,  on  a  case-by-case  basis, 
what  constitutes  BIA.  For  the  purposes 
of  these  final  results,  we  applied  the 
following  two-tier  BIA  analysis  where 
we  were  unable  to  use  a  company's 
response  for  purposes  of  determining  a 
dumping  margin  (see  Final  Results  of 
Antidumping  Duty  Administrative 
review  of  Antifriction  Bearings  and 
Parts  Thereof  from  France,  et  ai.  58  FR 
397.39,  July  26,  1993): 

1.  When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  these  proceedings,  we 
used  as  BIA  the  higher  of  (1)  the  highest  of 
the  rates  found  for  any  firm  for  the  same  class 
or  kind  of  merchandise  in  the  same  country 
of  origin  in  the  less  than  fair  value 
investigation  (LTFV)  or  prior  administrative 
reviews;  or  (2)  the  highest  rate  found  in  this 
review  for  any  firm  for  the  same  class  or  kind 
of  merchandise  in  the  same  country  of  origin. 

2.  When  a  company  substantially 
(iKiperates  with  our  requests  for  information 
and,  substantially  cooperates  in  verification, 
but  fails  to  provide  the  information  requested 
in  a  timely  manner  or  in  the  form  required 

or  was  unable  to  substantiate  it,  we  used  as 
BIA  the  higher  of  (1)  the  highest  rate  ever 
applicable  to  the  firm  for  the  same  class  or 
kind  of  merchandise  from  either  the  LTFV 
investigation  or  a  prior  administrative  review 


or  if  the  firm  has  never  before  been 
investigated  or  reviewed,  the  all  others  rate 
from  the  LTFV  investigation:  or  (2)  the 
highest  calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  for  any  firm 
from  the  same  country  of  origin. 

Hyundai,  although  it  failed  to  report  full 
cost  data  for  its  sales  of  embedded 
DRAMS  in  the  United  States, 
cooperated  substantially  with  our 
requests  for  information  and  our  sales 
and  cost  verifications.  Accordingly,  we 
applied  the  second-tier  BIA  rate  of  11.16 
percent  to  HEA's  sales  of  embedded 
DRAMS.  This  rate  represents  the  highest 
rate  ever  applicable  to  Hyundai. 

We  found  petitioner's  methodology  in 
calculating  partial  BIA  to  be 
inappropriate  because  it  recalculated 
prices  for  memory  modules  whose 
actual  prices  were  obtained  from  the 
separate  invoices  prepared  for  these 
products.  See  Mechanical  Transfer 
Presses  from  Japan.  55  FR  335,  337 
(January  4,  1990). 

Comment  10;  The  petitioner 
maintains  that,  based  upon  information 
contained  in  certain  U.S.  sales 
verification  exhibits,  there  are  large 
unaccounted  for  quantities  of  DRAMS 
transferred  from  HEA  to  its  computer 
divisions  ISD  and  Axil.  The  petitioner 
maintains  that  there  is  no  correlation 
between  the  total  quantity  of  DRAMS 
transferred  to  ISD  and  Axil  during  the 
POR  and  the  total  quantity  of  DRAMS 
sold  by  these  two  divisions  during  the 
POR.  The  petitioner  urges  the 
Department  to  account  for  the  alleged 
"loose"  DRAMS  by  assigning  a  USP  of 
zero  to  all  DRAMS  imported  by  HEA 
during  the  POR  and  including  them  in 
the  dumping  analysis. 

Hyundai  maintains  that  the  petitioner 
used  incorrect  numbers  in  making  the 
above  assertion  and  that  there  is  not 
necessarily  a  correlation  between  the 
quantity  of  DRAMS  transferred  to  ISD 
and  Axil  and  the  quantity  of  DRAMS 
sold  by  these  two  divisions  during  the 
POR.  Hyundai  argues  that  the  petitioner 
failed  to  consider  that  a  significant 
percentage  of  ISD  and  Axil  sales  were 
exported  and  that  the  Department  fully 
verified  total  quantity  and  value  of 
DRAMS  sold  in  the  United  States. 

DOC  Position:  We  agree  with 
Hyundai.  We  believe  that  the 
petitioner's  assertion  that  a  correlation 
must  exist  between  the  total  quantity  of 
DRAMS  imported  and  sold  during  the 
POR  is  unfounded.  The  petitioner 
ignores  the  number  of  DRAMS  and 
memory  modules  exported  to  third 
countries  and,  in  their  October  11, 1995 
Case  Brief,  base  part  of  their  argument 
on  an  assumption  that  computer 
assemblers  can  only  use  DRAMS 
mounted  on  SIMMs  boards.  There  is  no 
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evidence  on  the  record  of  this 
proceeding  to  support  such  an  assertion. 
In  addition,  we  thoroughly  verified  total 
quantity  and  value  of  all  U.S.  sales  of 
subject  merchandise  during  our  U.S. 
sales  verification  of  HEA.  including 
sales  by  ISD  and  Axil,  and  found  no 
discrepancies.  See  Verification  of  the 
U.S.  Sales  Questionnaire  Response  of 
Hyundai  Electronics  America.  Inc.  In 
the  First  Antidumping  Administrative 
Review  of  Dynamic  Random  Access 
Memory  Semiconductors  from  Korea, 
December  12-15. 1994.  HEA  U.S.  Sales 
Verification  Report,  pp.  4-10. 
Comment  1 1 :  The  petitioner 
maintains  that  Hyundai  misclassified  its 
reported  advertising  expenses  in  the 
home  and  U.S.  markets.  As  evidence  for 
this  assertion,  the  petitioner  points  out 
that  Hyundai  classified  a  trade  journal 
ad  in  the  home  market  for  future 
products  under  development  but  not 
commercially  available  as  direct  but 
classified  a  magazine  ad  for  an  existent 
product  in  the  United  States  as  indirect. 
The  petitioner  claims  that  it  is 
inconsistent  to  classify  an  existent 
product  as  indirect  while  classifying  a 
future  product  as  direct.  The  petitioner 
urges  the  Department  to  reclassify  all  of 
Hyundai's  U.S.  advertising  expenses  as 
direct  expenses  and  all  of  Hyundai's 
home  market  advertising  expenses  as 
indirect  expenses. 

Hyundai  argues  that  its  advertising 
classification  is  correct  and  that  the 
petitioner  ignores  the  type  of  customer 
to  which  the  advertisement  is  targeted 
and  the  type  of  publication  in  which  it- 
is  published.  Hyundai  maintains  that 
the  advertisements  for  future  generation 
products  were  printed  in  a  publication 
directed  at  end-users  of  Hyundai's 
DRAMS  and  is  properly  classified  as  a 
direct  expense.  Hyundai  also  argues  that 
advertising  expenses  for  future 
generation  products  are  not  inherently 
indirect  as  the  scope  of  the  review 
covers  future  generation  products. 
Finally.  Hyundai  maintains  that  the 
petitioner  ignored  the  fact  that  the 
majority  of  Hyundai's  home  market 
advertising  expenses  consisted  of 
television  advertisements,  which  are 
clearly  direct  expenses  since  they  are 
aimed  at  the  end-user. 

DOC  Position  We  agree  with  Hyundai. 
Hyundai's  classification  of  its  home 
market  and  U.S.  advertising  expenses  is 
consistent  with  our  policy.  As  stated  on 
page  V-13  of  our  instructions  in  our 
antidumping  questionnaire,  the 
classification  of  an  advertising  expense 
as  direct  or  indirect  depends  upon  to 
whom  the  advertisement  is  directed.  It 
is  our  policy  to  classify  advertising 
expenses  directed  to  a  respondent's  end- 
user  as  direct  while  advertising  directed 


toward  the  respondent's  intermediary's 
customers  as  indirect.  See  Antifriction 
(Other  Than  Tapered  Roller  Bearings) 
Bearings  from  the  France,  et.  AI.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews:  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10909  (February  28. 
1995)  and  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Republic  of 
Germany,  et  al.,  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  54  FR  18992. 19507  (May  3. 
1989).  For  the  one  sample  U.S. 
advertisement  mentioned  by  the 
petitioner,  it  is  clear  from  our  U.S.  sales 
verification  that  this  advertisement  was 
directed  to  original  equipment 
manufacturers  (OEMs),  not  the 
distributors'  customers.  Thus  the  U.S. 
magazine  ad  was  properly  classified  as 
an  indirect  expense.  See  HEA  U.S.  Sales 
Verification  Report.  Regarding  the  one 
home  market  advertisement  concerning 
a  product  under  development,  we  agree 
that  certain  costs  for  these  products  are 
properly  included  in  the  scope  of  this 
review.  See  DRAMS  LTFV  Final  1993. 
Finally,  we  do  not  believe  that  two 
advertisements  constitute  sufficient 
evidence  for  questioning  respondent's 
advertising  expenses,  especially  in  light 
of  the  thorough  home  market  and  U.S. 
sales  verifications  conducted  by  the 
Department.  See  Pure  and  Alloy 
Magnesium  from  Norway,  57  FR  30942 

(July  13, 1992). 

Comment  J  2.  The  petitioner  argues 
that  the  Department  should  revise 
Hyundai's  reported  U.S.  inventory 
carrying  costs  for  further-manufactured 
products  by  including  the  time  during 
which  the  further-manufactured 
products  are  undergoing  certain 
processing  to  the  time  the  product  was 
in  inventory. 

Hyundai  maintains  that  its  inventory 
carrying  cost  methodology  is  in 
accordance  with  previous  Departmental 
precedents,  including  the  final  results  of 
the  original  investigation.  Hyundai 
argues  that  the  Department  should  only 
make  an  inventory  carrying  cost 
adjustment  to  U.S.  price  for  finished, 
not  unfinished  merchandise  held  in 
inventory. 

DOC  Position:  We  agree  with  Hyundai 
that  an  inventory  carrying  cost 
adjustment  to  U.S.  price  should  only  be 
made  for  finished  goods  in  inventory 
and  should  not  include  unfinished 
goods,  because  unfinished  goods 
represent  production  expenses  rather 
than  U.S.  selling  expenses.  See  DRAMS 
LTFV  Final  1993  al  15476  (Comment  32) 
and  Roller  Chain,  Other  Than  Bicycle, 
from  Japan,  Final  Results  of 


Antidumping  Administrative  Review,  58 
FR  30769  (May  27,  1993). 

Comment  13:  The  petitioner 
maintains  that  Hyundai's  purchase  of 
construction  services  from  a  related 
company  may  not  be  at  arms-length.  As 
evidence  for  this  assertion,  the 
petitioner  cites  certain  COP  verification 
exhibits  which  the  petitioner  purports 
demonstrate  that  the  related 
construction  firm  earned  a  lower  profit 
on  sales  to  HEI  than  on  sales  to  other 
companies.  The  petitioner  maintains 
that  these  exhibits  also  show  that  sales 
of  construction  services  to  HEI  by  the 
related  party  were  made  at  prices  below 
COP.  The  petitioner  urges  the 
Department  to  presume  that  all 
construction  services  were  provided  to 
HEI  at  prices  below  COP  and  calculate 
a  BLA  rate  on  these  services  by 
increasing  the  acquisition  and 
depreciation  costs  claimed  by  HEI  to 
reflect  market-based  values. 

Hyundai  contends  that  the  record  of 
this  proceeding  does  not  support  the 
petitioner's  assertion  that  certain 
construction  services  purchased  by  HEI 
from  a  related  party  were  not  at  arms- 
length  prices.  Hyundai  argues  that  the 
petitioner  misread  the  related  party's 
financial  statements  contained  in  the 
COP  verification  exhibits  and  that  the 
services  were  provided  at  prices 
comparable  to  those  charged  other 
companies. 

DOC  Position:  We  agree  with 
Hyundai.  During  our  home  market  sales 
and  COP  verifications  of  Hyundai  in 
Korea,  we  examined  the  issue  of  related 
parties  to  determine  whether 
transactions  l)etween  these  parties  and 
HEI  were  at  arms-length.  We  specifically 
examined  the  transactions  between  HEI 
and  a  related  party  which  provided 
construction  services  during  the  POR. 
We  determined  that,  based  upon  prices 
charged  to  other  companies  for 
construction  ser\ices,  the  services 
purchased  by  HEI  were  at  arms-length. 
See  page  5  and  Exhibit  33  of  the  Report 
on  the  Verification  of  the  Cost  of 
Production  Questionnaire  Response  of 
Hyundai  Electronic  Industries,  Inc.. 
April  17.  1995  (HEI  COP/CV 
Verification  Report). 

Comment  74:  The  petitioner 
maintains  that  the  Department  made  a 
clerical  error  in  its  assignation  of  BIA  to 
certain  sales  due  to  an  incorrect  de<:imal 
point  in  the  BIA  rate  of  11.16  percent. 
The  petitioner  also  maintains  that  the 
Department  made  a  clerical  error  in  the 
final  calculations  by  failing  to  test  all  of 
HEI's  reported  profit  figures  to  check 
that  the  larger  of  the  actual  profit 
amount  or  the  statutory  eight  percent  is 
used  in  the  calculation  of  CV. 
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DOC  Position:  We  agree  with  the 
petitioner  and  have  revised  our  final 
calculations  accordingly. 

Comment  15:  Hyundai  maintains  that 
three  clerical  errors  are  contained  in  the 
Department's  model  matching  section  of 
the  preliminary  calculations.  Hyuindai 
argues  that  these  errors  are  as  follows: 
(1)  the  calculations  did  not  identify 
similar  products  where  there  was  not  an 
identical  home  market  match  for  a  U.S. 
sale.  (2)  the  model  matching 
calculations  fail  to  include  the  90/60 
day  rule  for  identifying 
contemporaneous  matches,  and  (3)  the 
calculations'  matching  hierarchy 
mistakenly  ranks  the  month  of  sale 
above  the  level  of  trade. 

DOC  Position:  We  agree  with  Hyundai 
and  have  corrected  the  model  matching 
of  our  calculations  accordingly  for  the 
final  results  of  review. 

Comment  16:  Hyundai  maintains  that 
the  Department's  preliminary 
calculations  mistakenly  double  count 
certain  U.S.  sales  due  to  a  clerical  error. 

DOC  Position:  We  agree  and  have 
revised  our  final  calculations 
accordingly. 

Comment  17:  Hyundai  maintains  that 
the  Department's  preliminary 
calculations  contained  a  clerical  error  in 
its  calculation  of  Hyundai's  ESP  offset 
cap.  Hyundai  maintains  that  the 
preliminary  calculations  failed  to 
include  U.S.  commissions  in  the  ESP 
offset  cap. 

DOC  Position:  We  agree  and  have 
revised  the  ESP  offset  cap  portion  of  our 
final  calculations  to  include  U.S. 
commissions. 

Comment  18:  Hyundai  and  the 
petitioner  maintain  that  the 
Department's  preliminary  calculations 
contained  a  clerical  error  in  its 
calculation  of  profit  forCV.  Hyundai 
argues  that  the  Department  failed  to 
re<:ompute  Hyundai's  profit  to  account 
for  the  revisions  the  Department  made 
to  Hyundai's  reported  COP  data  for  the 
preliminary  results  of  review.  The 
petitioner  argues  that  the  preliminary 
calculations  automatically  applied  the 
statutory  minimum  profit  percentage  of 
eight  percent  for  all  sales  of  DRAMS 
without  first  testing  to  determine 
whether  the  actual  profit  was  less  then 
eight  percent. 

DOC  Position:  We  agree  and  have 
recomputed  Hyundai's  profit  for  CV  in 
our  final  calculations  to  reflect  the 
increa.se  in  Hyundai's  COP.  We  also 
revised  the  preliminary  calculations  to 
compare  Hyundai's  actual  profit  to  the 
statutory  minimum  of  eight  percent  in 
calculating  CV  for  the  non-further 
manufactured  sales  where  this  did  not 
occur.  For  our  final  calculations,  we 
used  the  statutory  minimum  in  cases 


where  Hyundai's  actual  profit  was 
below  the  statutory  minimum. 

Comment  19:  Hyundai  maintains  that 
the  Department's  preliminary 
calculations  contained  a  clerical  error  in 
the  calculation  of  U.S.  price.  Hyundai 
argues  that  the  Department  failed  to  add 
duty  drawback  to  USP  in  its  net  price 
calculations. 

DOC  Position:  We  agree  and  have 
revised  our  final  results  calculations 
accordingly. 

Comment  20:  Hyundai  maintains  that 
the  Department's  preliminary  results 
calculations  contained  three  clerical 
errors  in  its  calculation  of  FMV. 
Hyundai  maintains  that  these  clerical 
errors  were  as  follows:  (1)  the 
calculations  failed  to  convert  home 
market  selling  expenses  incurred  in  U.S. 
dollars  into  Korean  won.  (2)  the 
Department  mistakenly  added  U.S. 
repacking  expense  to  HEI's  reported 
home  market  price,  and  (3)  the 
Department  failed  to  deduct  indirect 
selling  expenses  form  FMV  for  further- 
manufactured  sales. 

DOC  Position:  We  agree  and  have 
revised  our  final  results  calculations 
accordingly. 

Final  Results  of  Review 

Upon  review  of  the  comments 
submitted,  the  Department  has 
determined  that  the  following  margins 
exist  for  the  companies  for  the  period 
October  29.  1992  through  April  30. 
1994: 


Manufacturer/exporter 

Percent 
margin 

LG  Semicon  Co.,  Ltd  

Hyundai  Electronic  Industries, 
Inc 

0.00 
0.06 

The  Customs  Service  shall  assess  « 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firms  will  be  zero  percent;  (2)  for 
previously  reviewed  or  investigated 
companies  not  fisted  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 


not  a  firm  covered  in  this  review,  a  prior 
review,  or  in  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  3.85%,  the  all  others 
rate  established  in  the  LTFV 
investigation.  Samsung  Electronics  Co., 
Ltd.  (Samsung),  formerly  a  respondent 
in  this  administrative  review,  was 
excluded  firom  the  antidumping  duty 
order  on  DRAMS  from  Korea  on 
February  8, 1996.  See  Final  Court 
Decision  and  Partial  Amended  Final 
Determination:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  From  the  Republic 
of  Korea.  61  FR  4765  (February  8, 1996). 

These  deposit  requirements  shall 
remain  in  elTect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Date:  April  26.  1996. 
Susan  G.  Essennan. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  96-11246  Filed  5-3-96:  8:45  am) 
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[A-533-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  two  new  shipper 
administrative  reviews  of  an 
antidumping  duty  order  with  a  February 
anniversary  date.  In  accordance  with  the 
Department's  Interim  Regulations,  we 
are  initiating  these  administrative 
reviews. 

EFFECTIVE  DATE:  May  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-4837. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28  and  February  29, 
1996,  the  Department  received  timely 
requests,  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  section 
353.22(h)  of  the  Department's  Interim 
Regulations  (60  FR  25130,  25134  (May 
11,  1995))  for  new  shipper  reviews  of  an 
antidumping  duty  order  with  a  February 
anniversary  date. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act,  and  section 
353.22(h)  of  the  Department's  interim 
regulations,  we  are  initiating  new 
shipper  reviews  of  the  antidumping 
duty  order  on  certain  forged  stainless 
steel  fianges  from  India.  We  intend  to 
issue  the  final  results  of  these  reviews 
not  later  than  270  days  from  the  date  of 
publication  of  this  notice. 


Antidumping  duty  pro- 
ceeding 

Period  to  t>e  re- 
viewed 

India: 
Certain  Forged  Stain- 
less Steel  Flanges 
A-533-809  

9/1/95-2/29/96 

Pattieja  Forgings,  Ltd. 
Isit>ars,  Ltd. 

We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 


importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  in 
accordance  with  section  353.22(h)(4)  of 
the  Department's  interim  regulations. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  and  section  353.22(h)  of  the 
Department's  interim  regulations. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  96-11123  Filed  5-3-96;  8:45  am) 
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[A-588-005] 

High  Power  Microwave  Amplifiers  and 
Components  Thereof  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  MCL.  Inc.,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  high 
power  microwave  amplifiers  and 
components  thereof  (HPMAs)  from 
)apan.  This  review  covers  NEC 
Corporation  (NEC),  a  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  and  the  period  July  1, 
1994,  through  June  30,  1995.  The  firm 
failed  to  submit  a  response  to  our 
questionnaire.  As  a  result,  we  have 
preliminarily  determined  to  use  facts 
otherwise  available  for  cash  deposit  and 
appraisement  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  arguments:  (1)  a  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  May  6.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20230; 
telephone:  (202)  482-4733. 


SUPPLBMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  July  31,  1995.  the  petitioner.  MCL. 
Inc..  requested  in  accordance  with 
section  353.22(a)  of  the  Departments 
regulations  (19  CFR  353.22(a))  an 
administrative  review  of  the 
antidumping  duty  order  (47  FR  31413. 
July  20.  1982)  on  HPMAs  from  Japan 
with  respect  to  NEC,  a  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  and  covering  the  period 
July  1,  1994,  through  June  30.  1995.  We 
published  a  notice  of  initiation  of  the 
review  on  August  16,  1995  (60  FR 
42500).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  high  power  microwave  amplifiers 
and  components  thereof.  High  power 
microwave  amplifiers  are  radio- 
frequency  power  amplifier  assemblies, 
and  components  thereof,  specifically 
designed  for  uplink  transmission  in  C. 
X,  and  Ku  bands  from  fixed  earth 
stations  to  communications  satellites 
and  having  a  power  output  of  one 
kilowatt  or  more.  High  power 
microwave  amplifiers  may  be  imported 
in  subassembly  form,  as  complete 
amplifiers,  or  as  a  component  of  higher 
level  assemblies  (generally  earth 
stations).  This  merchandise  is  currently 
classifiable  under  item  8525.10.80  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  NEC  and  the 
period  July  1.  1994,  through  June  30, 
1995  (POR). 

Use  of  Facts  Otherwise  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(c)  of  the 
Act,  that  the  use  of  facts  available  is 
appropriate  for  NEC  because  it  did  not 
respond  to  the  Department's 
antidumping  questionnaire.  We  sent 
NEC  a  questionnaire  seeking 
information  necessary  to  conduct  a 
review  of  NEC's  sales  of  merchandise 
subject  to  this  review.  NEC  did  not 
respond  to  the  questionnaire.  Rather. 
NEC  submitted  a  letter  on  January  18, 
1996,  stating  that  unrelated  third  parties 
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outside  Japan  sold  subject  merchandise 
to  customers  in  the  United  States  during 
the  POR,  but  that  NEC  was  "not  in  a 
position  to  respond  to  the  questionnaire 
based  on  the  sales  of  subject 
merchandise  m.nde  by  unaffiliated  third 
parties  *   *   *."  On  February  15,  1996, 
the  Department  requested  NEC  to  clarify 
whether  NEC  knew,  or  had  reason  to 
know,  the  ultimate  destination  of 
subject  merchandise  sold  to  these 
unaffiliated  parties  and  requested  NEC 
to  report  its  sales  to  these  customers  as 
U.S.  sales.  NEC  submitted  a  letter  on 
F'ebruary  26,  1996,  stating  that,  at  the 
time  of  sale,  NEC  had.  or  had  reason  to 
have,  knowledge  that  the  ultimate 
destination  of  the  subject  merchandise 
would  be  the  United  States.  NEC 
asserted,  however,  that  it  was  neither 
feasible  nor  appropriate  for  NP'C  to 
respond  to  the  Department's 
questionnaire  based  upon  these  indirect 
sales.  NEC  again  referred  to  its  inability 
to  provide  information  c;oncerning  sales 
of  unaffiliated  parties,  but  did  not 
explain  why  it  is  not  feasible  to  report 
its  own  sales  of  subject  merchandise. 

Because  neces.sary  information  is  not 
available  on  the  ret:ord  for  the  1994-9.5 
FOR  as  a  result  of  NEC  withholding  the 
requested  information,  we  must  make 
our  preliminary  determination  based  on 
fac;ts  otherwise  available  (.section  776(a) 
of  the  Act). 

The  Department  finds  that,  in  not 
responding  to  the  questionnaire,  NEC 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information  from  the 
Department. 

Where  the  Department  must  ba.se  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  the  facts 
available  because  that  respondent  failed 
to  cooperate,  section  77fi(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  that 
respondent  in  choosing  the  facts 
available.  S<M;tion  776(b)  of  the  Act  also 
authorizes  the  I^'partment  to  use  as 
adverse  facts  availal)le  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  pl.iced  on  the  record. 
Because  information  from  prior 
segments  of  the  pro<:eeding  constitutes 
secondary  information,  sec:tion  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  that  sef:ondarv  infonnation 
from  independent  sources  reasonably  at 
its  disposal.  The  Statement  of 
.\dministrative  Action  (SAA)  provides 
that  "corroborate"  means  that  the 
Dt!partment  will  satisfy  itself  that  the 
secondary  mfomuition  to  b«!  used  has 


probative  value.  See  H,R,  DOC.  No.316. 
Vol.  1,  103d  Cong.,  2d  Sess,  870  (1994). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
.selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
ne<:essary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  to 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  [see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  PR  6812  (February  22.  1996) 
(the  Department  disregarded  the  highest 
margin  in  that  case  as  adverse  BIA 
be<:ause  the  margin  was  based  on 
another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin)). 

In  this  case,  the  highest  rate 
applicable  to  NEC  from  any  prior 
segment  of  the  proceeding  is  41.4 
percent.  This  is  a  margin  calculated  in 
tlu!  original  investigation  using 
information  provided  by  NEC.  We  have 
selected  41.4  percent  as  the  facts 
available  margin  for  this  POR.  To  the 
best  of  our  knowledge,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  adverse  facts 
available  [see  High  Power  Microwave 
Amplifiers  and  Components  From 
Japan:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  47  FR  22134  (May 
21.  1982)). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
41.4  percent  exists  for  NEC  for  the 
period  July  1,  1994.  through  June  30. 
199.'). 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publication,  or 
the  first  workday  thereafter.  Qrse  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 


later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  arguments: 
(1)  a  statement  of  the  issues  and  (2)  a 
brief  summary  of  the  arguments.  The 
Department  will  publish  the  final 
results  of  the  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of 
administrative  review  for  all  shipments 
of  HPMAs  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  the  cash  deposit  rate  for  the 
reviewed  company  will  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
manufacturers  and  exporters  not 
covered  in  this  review,  but  covered  in 
a  previous  review  or  the  original  less- 
than-fair-value  (LTFV)  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rates  for  all  other  manufacturers  or 
exporters  will  be  33.4  percent,  as 
explained  below. 

On  May  25,  1993,  the  Court  of 
International  Trade  (CIT)  in  Flora! 
Trade  Council  v.  United  States.  822  F. 
Supp.  76b  (CIT  1993),  and  Federal 
Mogul  Corporation  v.  United  States,  822 
F.  Supp.  782  (CIT  1993).  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  less-than-fair-value 
(LTFV)  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders  for  the  purposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews. 
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In  this  case,  the  Department 
established  two  "all  others"  rates  in  the 
final  determination  of  the  LTFV 
investigation  (47  FR  22134.  May  21, 
1982).  These  rates  were  25.4  percent  for 
imports  of  TWT  high  power  amplifiers 
and  parts  dedicated  exclusively  for  use 
in  TWT  high  power  amplifiers  and  41.4 
percent  for  imports  of  Klystron  high 
power  amplifiera  and  amplifiers 
components  not  dedicated  exclusively 
for  use  in  TWT  high  power  amplifiers. 
However,  antidumping  duty  orders 
pertain  to  individual  classes  or  kinds  of 
merchandise  [see,  e.g.,  Antidumping 
Duty  Orders:  Ball  Bearings,  Cylindrical 
Roller  Bearings,  and  Spherical  Plain 
Bearings,  and  Parts  Thereof  From  Japan, 
54  FR  20904  (May  15.1989),  and 
Antidumping  Duty  Orders:  Heavy 
Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles 
From  the  People's  Republic  of  China,  56 
FR  6622  (February  19. 1991))  and  the 
Department's  practice  is  to  calculate  a 
single  "all  others"  rate  for  each  class  or 
kind  of  merchandise.  There  is  no 
indication  that  this  proceeding  covers 
two  classes  or  kinds  of  merchandise. 
Accordingly,  we  have  calculated  a 
single  average  of  these  two  rates,  which 
is  33.4  percent,  as  the  "all  others"  rate 
for  imports  of  this  merchandise  in  a 
manner  consistent  with  the  CTT's 
decisions. 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  26, 1996. 
Susan  G.  Enennan 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  96-11127  Filed  5-3-96;  8:45  ami 
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[A-412-«10] 

Certain  Hot-Rolled  Lead  and  Bismuth 
CartMn  Steel  Products  From  the 
United  Kingdom;  Preliminary  Results 
of  Antkkinping  AdminMrative  Review 

AGB4CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  PreUminary  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom^ 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  in 
response  to  requests  by  respondent, 
United  Engineering  Steels  Limited 
(UES),  and  petitioner.  Inland  Steel  Bar 
Company.  This  review  covers  the  period 
March  1, 1994  through  February  28, 
1995. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  Parties  who  submit  comments 
are  requested  to  submit  with  each 
comment  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  comment. 
EFFECTIVE  DATE:  May  6. 1996. 
FOR  FURTHER  INFORMATKM  CONTACT:  G. 
Leon  McNeill  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W..  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tarifi^  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130), 

SUPPLEMENTAL  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  certain  hot-rolled  lead  and 
bismuth  cartxin  steel  products  from  the 
United  Kingdom  on  March  22,  1993  (58 
FR  15324).  On  March  7, 1995,  we 


published  in  the  Federal  Register  (60 
FR  12540)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
covering  the  period  March  1, 1994 
through  February  28, 1995. 

In  accordance  with  19  CFR 
353.22(a)(1).  UES  and  the  petitioner 
requested  that  we  conduct  an 
administrative  review  of  UES's  sales. 
We  published  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  on  April  14, 1995  (60  FR  19017). 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
of  bismuth,  in  coils  or  cut  lengths,  and 
in  numerous  shapes  and  sizes.  Excluded 
fix)m  the  scope  of  this  review  are  other 
alloy  steels  (as  defined  by  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  Chapter  72,  note 
1  (f)),  except  steels  classified  as  other 
alloy  steels  by  reason  of  containing  by 
weight  0.4  percent  or  more  of  lead,  or 
0.1  percent  or  more  of  bismuth, 
tellurium,  or  selenium.  Also  excluded 
are  semi-finished  steels  and  flat-rolled 
products.  Most  of  the  products  covered 
in  this  review  are  provided  for  under 
subheadings  7213.20.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
following  HTSUS  subheadings: 
7213.31.30.00,  60.00;  7213.39.00.30, 
00.60,  00.90;  7214.40.00.10,  00.30, 
00.50;  7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.00.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  order  remains  disjx>sitive. 

Tnis  review  covers  the  subject 
merchandise  manufactured  by  UES,  and 
the  period  March  1,  1994  through 
February  28, 1995. 

United  SUtes  Price 

We  used  export  price  (EP)  for  sales  to 
the  United  States,  as  defined  in  section 
772(a)  of  the  Act,  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation,  UES  reported  that  EP  was 
based  on  packed,  delivered  prices  to 
customers  in  the  United  States.  We 
made  deductions,  where  applicable,  for 
cash  discounts,  foreign  inland  freight, 
FOB  charges  in  the  United  Kingdom, 


20226 


Federal  Register  /  Vol.  61,  No.  88  /  Monday.  May  6,  1996  /  Notices 


UMI 


u<:ean  freight,  marine  insurance,  U.S. 
Cu.stom.s  duties,  brokerage  and  handling 
charges,  and  U.S.  inland  freight  charges. 
in  accordance  with  19  CFR  35.1.41(d). 
We  also  made  an  adjustment  for  invoice 
(:orre<;tioiis  (hilling  adjustments)  made 
after  shipment.  Be<;ause  there  is  a 
concurrent  review  of  the  countervailing 
duty  order  on  the  subject  morr:handise. 
final  assessments  for  LIKS  will  reflei;! 
the  final  results  of  the  countervailing 
duty  administrative  review  in 
accordance  with  19  CFR  ;j,'j;r41(d)(iv). 

UES's  sales  in  the  United  Kingdom 
and  to  the  United  States  were  made  in 
quantities  of  less  than  25  metric  tons 
and  more  than  25  metric  tons.  As  we 
have  done  in  all  prior  segments  of  the 
proceeding  [.wf  Final  Determination  of 
Sales  at  Less  Than  Value:  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products.  58  FR  6207,  January  27,  1993. 
and  Prelnninary  Results  of  Antidumping 
Duty  Administrative  Review;  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom.  50  FR  10063.  February  23, 
1995),  the  Department,  where  possible, 
matched  U.S.  and  U.K.  sales  within  two 
quantity  groups:  one  of  25  tons  or  more, 
and  one  of  less  than  25  tons. 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  UES's 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  men:handise.  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Because  UES's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  .sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  UFS.  pursuant  to  section 
773(a)(1)(B)  of  the  Act. 

Many  of  UE.S's  home  market  sales 
were  made  to  affiliated  original 
equipment  manufacturers  (OEMs).  It  is 
the  Department's  practice,  in  situations 
where  home  market  sales  are  made  to 
affiliated  parties,  to  determine  whether 
sales  to  affiliated  parties  might  be 
appropriate  to  u.se  as  the  basis  of  NV  by 
comparing  prices  of  those  sales  to  prices 
of  sales  to  unaffiliated  parties,  on  a 
model-by-mo<lel  basis.  Becau.se  UES 
made  home  market  sales  to  affiliated 
OEMs  during  the  POR,  we  tested  the.se 
OEM  sales  to  ensure  that,  on  average, 
the  affiliated-party  sales  were  made  at 
arm's  length.  To  conduct  this  test,  we 
compared  the  gross  unit  prices  of  sales 


to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct 
.selling  ex[)enses,  invoice  corrections, 
rebates  and  packing.  As  a  result  of  our 
arm's-length  test,  we  disregarded  sales 
to  the  affiliated  OEM  customers  in  the 
home  market.  We  did  not  require 
respondent  to  provide  downstream  sales 
by  these  customers  because  these 
customers  manufactured  the  subject 
mert:handise  into  merchandise  not 
comparable  to  the  merchandise  covered 
by  the  order.  UES  also  sold  through 
affiliated  resellers  to  unafTiliated 
customers  and  reported  these 
unaffiliated-customer  transactions.  We 
used  these  unaffiliated  transactions  in 
our  determination  of  NV. 

Cost  of  Production  Analysis 

In  the  prior  administrative  review  of 
UES,  we  disregarded  from  our 
(xilculations  UES's  home  market  sales 
found  to  be  below  the  cost  of  production 
(COP).  Therefore,  in  accordance  with 
section  773(h)(2)(A)(ii)  of  the  Act.  the 
Department  has  reasonable  grounds  to 
believe  or  suspet:t  that  sales  below  the 
COP  may  have  occurred  during  this 
review  period.  Thus,  pursuant  to  section 
773(b)  of  the  Act,  in  this  review  we 
initiated  a  COP  investigation  of  UES. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  UES's  cost  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  market  selling,  general,  and 
administrative  expenses  (SG&A)  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  relied 
on  the  home  market  sales  and  COP 
information  provided  by  UES  in  its 
questionnaire  responses. 

B.  Test  of  Home  Market  Prices 

After  calculating  COP.  we  tested 
whether  home  market  sales  of  lead  and 
bismuth  steel  were  made  at  prices  below 
COP  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  prices  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COP  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges,  rebates, 
and  direct  and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  .section  773(b)(2)(C). 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 


below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  period  of 
review  (POR)  were  at  prices  less  than 
the  COP,  we  disregarded  the  l)elow-cost 
sales  because  we  determined  that  the 
below-cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act.  and 
because  we  determined  that  the  below- 
cost  sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 
Act.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP. 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  constructed 
value  (CV).  in  accordance  with  section 
773(b)(1)  of  the  Act. 

Phce-to-Price  Comparisons 

Pursuant  to  section  777A(d)(2).  we 
compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product  where  there  were  sales  at  prices 
above  COP.  as  discussed  above.  We 
based  NV  on  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  in  accordance  with  section 
773(a)(6)  of  the  Act.  Where  applicable, 
we  made  adjustments  to  home  market 
price  for  invoice  corrections,  rebates, 
and  inland  freight.  We  also  made  a 
circumstance-of-sale  adjustment  for 
difTerences  in  credit  insurance  and 
product  liability  insurance  expenses 
pursuant  to  section  773{l)(6)(iii)  of  the 
Act.  Respondent  claimed  home  market 
credit  insurance  expenses  and  product 
liability  insurance  as  direct  adjustments 
to  normal  value.  However,  respondent 
did  not  identify,  as  the  Department's 
questionnaire  requested,  how  these 
expenses  were  directly  related  to  sales 
of  the  foreign  like  product.  Therefore, 
consistent  with  our  previous  decisions 
on  this  issue  (see  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom.  58  FR  6207,  January  27,  1993, 
and  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom.  60  FR  10063,  February  23. 
1995),  we  have  treated  these  home 
market  expenses  as  indirect  selling 
expenses.  Accordingly,  we  made  the 
circumstance-of-sale  adjustments  for 
indirect  expenses  by  adding  the 
amounts  of  credit  insurance  and  the 
product  liability  insurance  for  each  U.S. 
sale  to  the  NV.  In  order  to  adjust  for 


differences  in  packing  between  the  two 
markets,  we  increased  home  market 
price  by  U.S.  packing  costs  and  reduced 
it  by  home  market  packing  costs.  Prices 
were  reported  net  of  value  added  taxes 
(VAT)  and.  therefore,  no  deduction  for 
VAT  was  necessary.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  UES's  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  and  profit 
incurred  and  realized  in  connection 
with  production  and  sale  of  the  foreign 
like  product,  and  U.S.  packing  costs.  In 
accordance  with  section  773(e)(2)(A), 
we  based  SG&A  and  profit  on  the 
amounts  incurred  and  realized  by  UES 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
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consumption  in  the  foreign  country.  We 
used  the  costs  of  materials,  fabrication, 
and  general  and  administrative 
expenses  as  reported  in  the  CV  portion 
of  UES's  questionnaire  response.  We 
used  the  U.S.  packing  costs  as  reported 
in  the  U.S.  sales  portion  of  UES's 
questionnaire  response.  We  based 
selling  expenses  and  profit  on  the 
information  reported  in  the  home 
market  sales  portion  of  UES's 
questionnaire  response.  See  Certain 
Pasta  from  Italy;  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
DeterminaUon,  61  FR  1344,  1349 
(January  19, 1996).  For  selling  expenses, 
we  used  the  average  per-unit  home 
market  selling  expenses  of  above-cost 
sales  weighted  by  the  total  quantity 
sold.  For  actual  profit,  we  first 
calculated  the  difference  between  the 
home  market  sales  value  and  home 
market  COP,  for  all  above-cost  home 
market  sales,  and  divided  the  sum  of 
these  differences  by  the  total  home 
market  COP  for  these  sales.  We  then 


multiplied  this  percentage  by  the  COP 
for  each  U.S.  model  to  derive  an  actual 
profit. 

Commission  Offset 

Because  there  are  commissions  on 
U.S.  sales  and  not  on  home  market 
sales,  we  made  an  adjustment  for 
indirect  selling  expenses  in  the  home 
market  to  offset  the  U.S.  commissions. 
We  applied  the  offset  to  NV  or  CV.  as 
appropriate,  in  accordance  with  19  CFR 
353.56(b)(1). 

We  based  the  commission  ofEset 
amount  on  the  amount  of  the  home 
market  indirect  selling  expenses.  We 
limited  the  home  maritet  indirect  selling 
expense  deduction  by  the  amount  of  the 
commissions  incurred  on  sales  to  the 
United  States. 

Preliminary  Resulta  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  NV.  we  preliminarily  determine 
that  the  following  weighted-average 
dimiping  margin  exists: 


Manufacturer/Exporter 


United  Engineering  Steels.  Umited  (UES),  (now  British  Steel,  Engineering  Steete  Limited) 


Period 


3/^/94-2f^S/96 


Margin 
(percent) 


126 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  comments  are 
requested  to  submit  with  their 
comments  (1)  a  statement  of  the  issue 
and  (2)  a  brief  simmiary  of  the  comment. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
EP  and  NV  may  vary  from  the 
percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  Uie  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 


of  the  final  results  of  this  administrative 
review  for  all  shipments  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  fitjm  the  United  Kingdom 
entered,  or  writhdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original  less- 
than-fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  or  a  previous  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  25.82  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 


their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  ocairred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a))  and  19 
CFR  353.22. 

Dated:  April  26,  1996. 
Paul  L.  JoffiB, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-11248  Filed  5-3-96;  8:45  am) 
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Industrial  PtK>sphorfc  Acid  From 
Belgiuin;  Rnal  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 
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summary:  On  November  15.  1995,  the 
Departnienl  of  Commen;e  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  industrial  phosphoric 
acid  (IPA)  from  Belgium  (52  FR  31439; 
August  20.  1987).  The  review  covers  one 
manufacturer.  Societe  Chimique  Prayon- 
Rupel  (Prayon),  and  exports  of  the 
subject  merchandise  to  the  United 
States  during  the  period  August  1.  1993. 
through  luiy  31,  1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  Based  on 
our  analysis  of  the  comments  received, 
we  have  changed  our  analysis  for  the 
final  results  from  that  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  May  6.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cienovese  or  [oseph  Hanley, 
Office  of  Antidumping  Complian<.T3. 
Import  Administration.  Internatinnal 
Trade  Administration.  U.S.  Department 
of  Commerce.  1 4th  Street  and 
(Constitution  Avenue  NVV.,  Washington. 
D.C.  20230.  telephone:  (202)  482-5254. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31.  1994.  Prayon  requested 
an  administrative  review  of  the 
antidumping  duty  order  on  IPA  from 
Belgium.  The  Department  initiated  the 
review  on  September  16.  1994  (59  FR 
47609),  covering  the  period  August  1, 
1993.  through  July  31.  1994.  On 
November  15,  1995,  the  Department 
published  the  preliminary  results  of 
review  (60  FR  57398).  The  Department 
has  now  completed  this  review  in 
accordance  with  s«!ction  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  refereiu:es  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  shipments  of  IPA  fr«)m  Belgium. 
This  menihandise  is  current ly 
classifiable  under  the  Harnuinized  lariff 
S<;hedule  (UTS)  item  number  2809  20 
The  HTS  item  numbers  are  provided  for 
convenience  and  U.S.  Customs 
purposes.  The  written  des<:ription 
remains  dispositive. 

Analysis  ofConunenls  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  Prayon  and 
from  FMC  Corporation  and  Monsanto 


Company,  two  domestic  producers  of 
industrial  phosphoric  acid. 

Comment  1 

Prayon  argues  that  for  purchase  price 
(PP)  sales,  when  there  are  commissions 
in  the  U.S.  market  but  not  in  the  home 
market,  it  is  the  Department's  practice  to 
make  a  circumstance-of-sale  (COS) 
adjustment  by  first  adding  U.S. 
commissions  to  the  weighted-average 
foreign  market  value  (FMV).  Prayon 
asserts  that  FMV  is  then  reduced  (offset) 
by  the  lesser  of  the  home  market 
indirect  selling  expenses  or  U.S. 
commissions.  Prayon  argues  that  in  the 
preliminary  results  of  review,  the 
Department  deducted  U.S.  commissions 
from  the  United  States  price  rather  than 
add  those  commissions  to  the  FMV. 
Prayon  asserts  that  in  its  final 
determination,  the  Department  should 
add  U.S.  commission  to  the  weighted- 
average  FMV  and  then  reduce  FMV  by 
Prayon's  home  market  indirect  selling 
expen.ses  capped  by  U.S.  commissions. 

Department 's  Position 

We  agree  with  Prayon.  As  Prayon 
states,  in  PP  situations,  when  there  are 
commissions  in  the  U.S.  market  but  not 
in  the  home  market,  it  is  the 
Department's  practice  to  add  U.S. 
commissions  to  FMV  and  then  subtract 
from  FMV  home  market  indirect  selling 
expenses  capped  by  U.S.  commission 
expense.  See.  e.g..  Certain  Internal - 
(Combustion  Industrial  ForkJift  Trucks 
frnm  Japan,  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  59  FR  1,374  (January  10,  1994). 
Accordingly,  for  these  final  results,  we 
did  not  subtract  U.S.  commissions  from 
U.S.  price.  Rather,  we  added  U.S. 
commissions  to  FMV  and  then 
subtracted  from  FMV  home  market 
indirect  selling  expenses  capped  by  U.S. 
commission  expense. 

Comment  2 

Prayon  argues  that  in  calculating  the 
FMV  offset  for  U.S.  commissions,  the 
fX'partment  should  have  included 
inventory  carrying  costs  in  its  pool  of 
home  market  indirect  selling  expenses 
since  such  costs  are  indirect  selling 
expenses. 

Department's  Position 

We  agree  with  Prayon.  For  these  final 
results,  we  have  included  inventory 
carrying  costs  in  the  pool  of  home 
market  indirect  selling  expenses  when 
(iilculating  the  FMV  offset  for  U.S. 
commissions. 

(Aiminent  3 

Petitioners  argue  that  by  accepting 
Prayon's  reported  credit  expense,  the 


Department  has  based  the  date  of 
payment  on  the  dale  that  Prayon 
received  a  transfer  of  funds  from  its 
wholly-owned  subsidiary,  Prayon 
Services  et  Finance  S.A.  (Prayon 
Services).  Petitioners  contend  that  this 
approach  treats  a  transfer  of  funds 
between  a  parent  company  and  its 
wholly-owned  subsidiary  as  the 
equivalent  of  an  independent  payment 
for  the  merchandise  in  question. 

Petitioners  assert  that  in  accepting  the 
discounted  transaction  between  Prayon 
and  Prayon  Services,  the  Department 
appears  to  rely  on  Prayon's  allegation 
that  the  Belgian  tax  law  required  Prayon 
Services  to  use  a  market-based  discount 
rate.  Petitioners  assert  that  the  issue  of 
whether  Prayon  Services'  discount  rate 
is  acceptable  under  Belgian  tax  law  is 
irrelevant.  Rather,  the  central  issue  is 
when  payment  is  received  on  the  sale  of 
the  merchandise  in  question.  Petitioner 
argues  that  a  transfer  of  funds  between 
a  wholly-owned  subsidiary  and  its 
parent  is  simply  not,  as  a  matter  of 
economic  reality,  a  payment  in  the 
context  of  the  sale  of  this  merchandise. 

Petitioner  further  contends  that  for 
these  final  results,  the  Department, 
when  calculating  credit  expense,  should 
measure  the  time  period  in  which  credit 
is  extended  in  a  particular  transaction 
from  the  date  of  shipment  of  the 
merchandise  to  the  date  payment  is 
received  from  the  purchaser  of  such 
merchandise. 

Prayon  argues  that  the  amount  by 
which  accounts  receivables  are 
discounted  in  factoring  transactions  is 
an  appropriate  measure  of  credit  cost 
since  the  discount  accepted  by  Prayon 
is  Prayon's  cost  of  financing.'  Prayon 
asserts  that  there  is  no  merit  in 
Petitioners'  argument  that  credit  costs 
must  always  be  calculated  as  the  cost  of 
financing  the  resulting  accounts 
receivable  from  the  date  of  shipment  of 
the  merchandise  until  payment  is 
received  from  the  purchaser  of  such 
merchandise.  Moreover,  asserts  Prayon, 
where  a  factoring  transaction  has  taken 
place  and  payment  is  received  from  a 
third  party.  Petitioners'  calculation  of 


'  Pravon't  accounts  receivable  are  discounted 
through  a  factoring  transaction  with  Prayon 
Services,  a  wholly-owne<l.sub«idiary  established  in 
compliance  with  Belgian  law.  "Factoring  is  a  type 
of  Hnancial  service  whereby  a  nnn  {in  this  case 
Prayon)  sells  or  transfers  title  to  its  accounts 
receivable  to  a  factoring  company  {i.e..  the  factor. 
Prayon  Services),  which  then  acts  as  principal,  not 
as  an  agent.  The  receivables  are  sold  without 
recourse,  meaning  that  the  factor  {Prayon  Services) 
cannot  turn  to  the  seller  in  the  event  accounts  prove 
uncollectible."  Barron's  Financial  Guides. 
Chctionary  of  Finance  and  Invettment  Terms,  Third 
Edition.  1991.  at  page  136.  Prayon  engages  in 
discount  factoring  meaning  that  it  sells  its  accounts 
receivables  at  a  discount  from  face  value  and 
obtains  immediate  payment  from  Prayon  services.    ' 
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credit  cost  does  not  measure  the  seller's 
cost  of  financing  the  sale,  and 
consequently  its  use  would  be 
inappropriate. 

Furthermore,  Prayon  asserts  that  the 
anticipated  date  of  payment  of  the 
receivable  is  taken  into  account  in 
determining  the  amount  of  the  discount. 
Accordingly,  the  actual  date  on  which 
Prayon  Services  ultimately  receives 
payment  from  the  purchaser  has  no 
effect  on  Prayon's  return.  Prayon  argues 
that  the  Department  has  expressly 
recognized  this  in  an  analogous 
circumstance  where  a  seller  is  given  a 
promissory  note  in  exchange  for 
merchandise  and.  prior  to  the  stipulated 
payment  date,  sells  the  note  at  a 
discount  to  a  financial  institution. 
Prayon  cites  Lightweight  Polyester 
Filament  Fabrics  from  the  Republic  of 
Korea.  48  FR  49.679  (1983).  in  which 
the  Department  stated  that: 

By  imputing  an  interest  expense  from  the 
date  of  delivery  to  the  date  of  payment,  the 
expense  incurred  for  granting  credit  is 
recognized.  Further,  when  a  note  received  for 
payment  of  a  sale  is  discounted  prior  to  its 
maturity,  this  amount  represents  the  credit 
cost  and  we  recognize  this. 

Prayon  asserts  that  it  is  clear  that, 
where  the  seller  of  merchandise 
concerned  engages  in  a  bona  fide  sale  of 
a  purchaser's  debt  to  a  factor  or  other 
financing  entity,  the  seller's  credit  cost 
for  the  merchandise  sales  transaction  is 
the  discount  taken  by  the  purchaser  of 
the  receivable. 

With  regard  to  Prayon's  relationship 
to  Prayon  Services.  Prayon  argues  that 
the  amount  of  discount  taken  in  the  sale 
of  the  accounts  receivable  can  be  used 
since  the  record  shows  that  transactions 
between  the  two  companies  were 
conducted  on  an  arm's-length  basis. 
Prayon  states  that  it  sold  all  of  its 
receivables  at  a  discount  to  Prayon 
Services,  which  is  an  official 
coordination  center  certified  under 
Belgian  law.  Prayon,  citing  to  its 
supplemental  questionnaire  response  of 
April  27,  1995  (at  page  12),  states  that 
under  Belgian  law: 

The  statutory  requirement  is  that  the 
factoring  of  accounts  by  the  coordination 
center  be  conducted  on  arm's-length  terms. 
As  part  of  the  certification  process  and  on  an 
ongoing  basis.  Prayon  must  demonstrate  that 
the  rates  negotiated  between  Prayon  and 
Prayon  Services  et  Finance  do  not  exceed 
those  charged  between  independent  parties 
and  are  in  fact  comparable  to  those  charged 
by  independent  banks  and  other  financial 
institutions. 

Prayon  argues  that  the  antidumping 
law  does  not  contemplate,  and  it  is  not 
the  Department's  practice,  that  all 
related  party  transactions  are  to  be 
disregarded  regardless  of  their  terms 


and  circumstances.  As  an  example, 
Prayon  cites  to  the  antidumping 
regulations'  related  party  provision  (19 
C.F.R.  §  353.45(a))  which  states  that  the 
Department  will  calculate  foreign 
market  value  based  on  a  sale  by  a 
producer  or  reseller  to  a  related  party  if 
the  Department  is  satisfied  that  "the 
price  is  comparable  to  the  price  at 
which  the  producer  or  reseller  sold  such 
or  similar  merchandise  to  a  person  not 
related  to  the  seller."  Prayon  also  cites 
to  19  U.S.C.  §  1677b(e)(2)  which 
provides  that  the  Department  may 
disregard  related  party  transactions  in 
determining  any  element  of  value  in 
constructed  value  calculations,  if  "the 
amount  representing  that  element  does 
not  fairly  reflect  the  amount  usually 
reflected  in  sales  in  the  market  under 
consideration  of  merchandise  under 
consideration." 

Prayon,  citing  to  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Germany,  60  FR  65,264  (December  19. 
1995)  (hereinafter  Steel  Flat  Products 
from  Germany),  states  that  the 
Department  squarely  held  that  it  would 
use  related  party  transactions  in 
calculating  the  credit  cost  adjustment 
where  "information  on  the  record 
indicates  that  the  intracompany  loans  in 
question  were  made  at  what  could  be 
considered  market  rates."  Similarly,  in 
Fresh  Kiwifruit  from  New  Zealand,  57 
FR  13,695  (April  17.  1992).  the 
Department  rejected  an  effort  by  a 
respondent  to  disregard  a  related-party 
loan  on  the  ground  that  "there  was  no 
evidence  that  the  interest  rate  on  the 
related  party  loan  did  not  reflect  market 
interest  rates." 

Prayon  concludes  by  stating  that  the 
record  in  this  proceeding  affirmatively 
shows  that  the  sales  of  Prayon's 
accounts  receivable  to  the  coordination 
center  are  conducted  on  arm's-length 
tarms  and.  specifically,  that  the 
discount  rates  negotiated  between  the 
parties  are  comparable  to  those  charged 
by  independent  banks  and  other 
financial  institutions  in  Belgium. 
Accordingly.  Prayon  argues,  the 
Department's  preliminary  determination 
that  the  amount  of  discount  taken 
represents  Prayon's  actual  cost  of 
financing  is  appropriate  and  consistent 
with  the  law  and  the  Department's 
practice. 

Department's  Position 

When  determining  credit  expense  in 
the  home  market,  the  Department  is 
concerned  with  the  expense,  real  or 
imputed,  incurred  by  a  respondent 
when  it  sells  its  merchandise  on 
account.  Accordingly,  we  agree  with 
Prayon  that  since  factoring  is  a 
recognized  method  of  financing 


receivables,  the  discount  from  face 
value  can  be  used  to  establish  credit 
expense  if  the  factoring  transactions  are 
at  arm's-length  [i.e.,  the  discount  is 
representative  of  market  rates). 
Moreover,  if  the  payment  between 
Prayon  and  Prayon  Services  (i.e., 
between  a  p)arent  and  its  wholly-owned 
subsidiary)  is  determined  to  be  at  arm's- 
length,  it  is  the  Department's  policy  to 
recognize  this  payment  as  payment  for 
the  collection  services  in  question  rather 
than  as  an  intra-company  transfer  df 
funds.  See.  e.g.,  Steel  Flat  Products  from 
Germany  cited  by  the  respondent. 
However,  upon  a  further  examination  of 
the  record  in  this  review,  the 
Department  is  not  satisfied  that  the 
discount  rate  "charged"  by  Prayon 
Services,  when  factoring  Prayon's 
accounts  receivables,  is  representative 
of  market  rates. 

In  its  supplemental  questionnaire 
response  of  April  27,  1995  (at  page  14- 
15),  Prayon  calculated  a  weighted- 
average  credit  expense  for  its  home 
market  sales  to  each  customer  for  each 
month  during  the  POR  using  two 
different  methods,  one  which  calculates 
Prayon's  actual  cost  of  discounting  the 
invoices  to  the  coordination  center  and 
one  which  calculates  an  imputed  credit 
expense  based  on  the  date  of  payment 
by  the  customer  and  the  short-term 
interest  rate  for  loans  denominated  in 
Belgian  francs.  In  almost  all  home 
market  dbservations.  the  credit  expense 
calculated  using  the  discount  rate 
method  is  substantially  higher  than  the 
imputed  credit  expense  (i.e..  the  market 
rate)  Prayon  would  have  incurred  had  it 
not  sold  its  accounts  receivable  to 
Pravon  Services. 

Due  to  the  substantial  difference 
between  the  two  methodologies,  the 
Department  is  not  satisfied  that  the 
discount  rate  "charged"  by  Prayon 
Service  is  representative  of  market  rates. 
Moreover,  since  Prayon  sold  all  of  its 
accounts  receivable  to  Prayon  Services, 
the  Department  is  unable  to  compare  the 
discount  rate  charged  by  Prayon 
Services  with  a  discount  rate  charged  by 
an  unrelated  party  to  insure  that  the  rate 
is  comparable  to  market  rates. 

Additionally,  we  are  not  convinced 
that  Prayon  Ser\'ice's  legal  obligation 
under  Belgian  law  is  sufficient  proof 
that  Prayon  Services  actually  charged  an 
arm's-length  discount  rate  to  Prayon. 
Prayon  states  that  Prayon  Services  was 
established  under  Belgian  law.  which 
provides  certain  tax  benefits  for 
companies  organized  and  operated 
according  to  certain  specified 
requirements.  However,  the  requirement 
that  the  factoring  of  accounts  meet 
Belgian  law  requirements  in  order  to 
capture  certain  tax  benefits  may  not  be 
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a  reliable  benchmark  for  U.S. 
antidumping  purposes.  This  is 
supported  by  the  Department's 
determination  in  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan.  58  FR 
.37154.  ,17158  (July  9,  1993)  ("There  is 
no  requirement  that  U.S.  antidumping 
practice  confonn  to  Japanese  antitrust 
laws  or  practices  which  have  entirely 
different  purposes  and  standards"). 

Therefore,  necau.se  the  standard 
established  by  Belgian  law  is  not 
sufficiently  similar  to  that  established 
by  the  Department,  as  evidenced  by  the 
substantial  difference  between  Prayon's 
discount  rate  and  the  Department's  date 
of  payment  method,  we  cannot  rely  on 
Prayon's  complianc:e  with  that  law  as 
evidence  that  the  rate  charged  by  Prayon 
Services  to  Prayon  is  at  arm's-length.' 

Accordingly,  for  these  final  results, 
the  Department,  when  determining 
credit  expense  incurred  by  Prayon  on  its 
home  market  sales,  has  relied  upon 
Prayon's  reported  credit  expense  based 
upon  the  date  of  payment  by  Prayon's 
cu.stomer  to  Prayon  Services. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  rec:eived,  and  our  changes  to 
the  final  {;omputer  program,  we  have 
determined,  as  we  did  in  the 
preliminary  determination,  that  no 
antidumping  margin  exists  for  Prayon 
for  the  period  August  1.  1993  to  |uly  31. 
1994.  The  Department  will  issue 
appraisement  Instructions  directly  to 
the  U.S.  Customs  Service. 

Kurtheruuirt'.  the  following  deposit 
requirenuints  will  Ix'  effective  for  all 
shipments  of  the  subject  merchandise, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  thu 
publication  date  of  these  final  results  of 
administrative  review,  as  provide<l  by 
se<:tion  7.S  1(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  Pravon  will  be  zero 
percent.  (2)  for  merchandise  exported  by 
manufa<:turers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
review  or  the  original  less-thaii-fair- 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  ret;ent  final 
results  or  (ietf-nninalion  tor  which  the 
manufacturer  or  exporter  receivefi  a 
company-specific  rate:  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews.  {)r  the  original 


investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results  of 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  "all  others"  rate,  as 
established  in  the  original  investigation, 
will  be  14.67  percent. 

These  deposit  requirements,  when 
impo-sed.  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFH  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretai7's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

rhis  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (AfMDs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Diited:  April  26.  1996. 
Swan  G.  Esserman, 

Assistant  Setretary  for  Import 

Adininistmtion 
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[A-608-604] 

Industrial  Phosphoric  Acid  From 
Israel;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  February  8,  1996,  the 
Department  of  Commerce  (the 
[)epartment)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  industrial 


phosphoric  acid  ^m  Israel  (61  FR 
4766).  The  review  covers  one  exporter, 
Haifa  Chemicals,  Ltd.  (Haifa),  and  the 
period  August  1,  1994  through  July  31, 
1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  Because 
the  Department  received  no  comments, 
these  final  results  of  review  remain 
unchanged  from  the  preliminary  results 
of  review. 

EFFlCnVE  DATE:  May  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone  (202)  482-5253. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department — s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Background 

On  August  25,  1995,  FMC  Corporation 
and  Monsanto  Company,  two  domestic 
producers  of  industrial  phosphoric  acid, 
requested  an  administrative  review  of 
the  antidumping  duty  order  on 
industrial  phosphoric  acid  from  Israel. 
On  September  15,  1995,  the  Department 
published  the  initiation  of  its 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
phosphoric  acid  from  Israel,  covering 
one  exporter,  Haifa,  and  the  period 
August  1,  1994  through  July  31,  1995 
(60  FR  47930).  On 

February  8,  1996,  the  Department 
published  the  preliminary  results  of 
review.  In  the  preliminary  results  of 
review,  the  Department  preliminarily 
determined  that  there  were  no 
shipments  of  the  subject  merchandise 
during  the  period  of  review  and 
assigned  Haifa  the  rate  applicable  to  it 
from  its  most  recent  administrative 
review.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  industrial  phosphoric 
acid,  classifiable  under  item  number 


Federal  Register  /  Vol.  61,  No.  88  /  Monday.  May  6,  1996  /  Notices 


20231 


2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  HTS  item  numbers  are 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
description  remains  dispositive. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Because  the 
Department  received  no  comments,  we 
have  not  changed  the  rate  from  the 
preliminary  results.  Accordingly,  the 
following  deposit  requirement  will  be 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act;  (1)  The  cash  deposit  rate  for  Haifa 
will  be  6.82  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  depo.sif  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
any  review  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
*recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  1.77  percent,  the  — all  others —  rate 
from  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675  (a)(1))  and  19 
CFR  353.22. 

Dated:  April  26,  1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFRDoc.  96-11126  Filed  5-3-96;  8:45  ami 

WLUNG  CODE  3610-OS-P 


[A-475-059] 

Pressure  Sensitive  Plastic  Tape  From 
Italy;  Termination  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  16,  1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (60  FR  57573)  the  notice  of 
initiation  of  the  administrative  review  of 
the  antidumping  duty  finding  on 
pressure  sensitive  plastic  tape  from 
Italy.  We  are  terminating  this  review  as 
a  result  of  the  timely  withdrawal  by  the 
petitioner,  Minnesota  Mining  and 
Manufacturing  Company  (3M)  of  its 
request  for  the  review. 

EFFECTIVE  DATE:  May  6,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Peterson,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230,  telephone: 
(202)  482^195. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  30, 1995,  3M  requested  an 
administrative  review  for  3M  Italia 
S.p.A.  of  the  antidumping  duty  finding 
on  pressure  sensitive  plastic  tape  from 
Italy  for  the  period  October  1. 1994, 
through  September  30,  1995,  pursuant 
to  19  CFR  353.22(a)(2).  On  November 
16,  1995,  the  Department  published  in 
the  Federal  Register  (60  FR  57573)  the 
notice  of  initiation  of  that 
administrative  review.  3M  timely 
withdrew  its  request  for  a  review  on 
February  5,  1996,  pursuant  to  19  CFR 
353.22(a)(5).  As  a  resuh,  the  Department 
is  terminating  this  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  March  21, 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  96-11125  Filed  5-3-96;  8:45  am) 

BIUJNG  CODE  3S10-DS-M 


[A-638-602] 


Shop  Towels  From  Bangladesh; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review. 

AGBICY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioner,  Milliken  &  Company,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  shop  towels 
from  Bangladesh.  The  review  period  is 
March  1,  1994.  through  February  28. 
1995.  This  review  covers  six 
manufacturers/exporters.  The 
preliminary  results  of  this  review 
indicate  the  existence  of  dumping 
margins  for  several  manufacturers/ 
exporters  during  the  jieriod. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  a  statement.^  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  May  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Davina  Hashmi  or  Michael  Rill.  Office 
of  Antidumping  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  Washington,  D.C.  20230; 
telephone  (202)  482-4733. 

SUPPUaiENTARY  l>^ORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January-  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Aci  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  March  7, 1995.  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review  "  (60  FR  12540) 
of  the  antidumping  duty  order  on  shop 
towels  from  Bangladesh  (57  FR  9688. 
March  20. 1992)  for  the  period  March  1, 
1994,  through  February  28,  1995.  On 
March  27.  1995.  the  petitioner.  Milliken 
&  Company  (Milliken).  requested  an 
administrative  review  of  six 
manufacturers/exporters;  Eagle  Star 
Mills,  Ltd.  (Eagle  Star);  Greyfab 
(Bangladesh)  Ltd.  (Greyfab):  Hashem 
International  (Hashem);  Khaled  Textile 
Mills  Ltd.  (Khaled);  Shabnam  Textiles 
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(Shabnam);  and  Sonar  Cotton  Mills 
(Bangladesh)  Ltd.  (Sonar).  We  published 
a  notice  of  initiation  of  the  review  on 
April  14,  1995  (60  FR  19017).  The 
Department  is  now  conducting  a  review 
of  these  respondents  pursuant  to  section 
75 1  of  the  Act. 

Scope  of  the  Review 

The  product  t;overpd  by  this 
administrative  review  is  shop  towels. 
Shop  towels  are  absorbent  industrial 
wiping  iloths  made  from  a  loosely 
woven  fabric.  The  fabric  may  be  either 
100  pert.ent  cotton  or  a  blend  of 
materials.  Shop  towels  are  currently 
classifiable  under  item  number 
6307.10.2005  and  fi.J07. 10.2015  of  the 
Harmonized  Tariff  S<;hedules  (H TS). 
Although  UTS  subheadings  are 
provided  for  (.onvenience  and  customs 
purposes,  our  written  description  of  the 
s<;ope  of  this  pro<;eeding  remains 
di.spositive. 

This  review  covers  si.x  manufacturers/ 
exporter^.  The  periexl  of  review  (P()R)  is 
Man:h  1,  1994,  through  February  28, 
1995. 

Export  Price 

The  Department  used  export  price 
(EP).  as  defined  in  section  772(a)  of  the 
.Act,  forCreyfab,  Hashem.  Khaled. 
Shabnam,  and  Sonar  be<:ause  the  subject 
merchandise  was  sold  by  the 
manufa<:turer.  prior  to  importation,  to 
unaffiliated  pun:hasers  in  the  United 
States  and  the  consfructeil  export  price 
was  not  otherwise  warranted  based  on 
the  facts  of  ret.ord   For  fiach  of  the 
companies,  we  calculated  KF  based  on 
packed  C:aF.  CIF".  or  FOB  prices.  We 
made  deductions,  where  appropriate, 
for  forwarding  i  harges,  insurance 
expenses,  and  (Mean  freight  in 
accordance  with  section  772(c)(2)  of  the 
Act. 

Normal  Value 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constnii:ted  value 
(CV)  a.s  normal  value  (NV)  for  all  U.S. 
sales,  be<:ause  none  of  the  respondetits 
soUl  the  foreign  like  produit  in  the 
home  market  or  in  anv  third-country 
market  during  the  P()R.  We  calculated 
CV,  in  a<:cordant:e  with  se<;tion  773(e)  of 
the  Act,  as  the  sum  of  the  cost  of 
manufacturing  ((lOM)  of  the  produc  t 
sold  in  the  LInited  States,  general  and 
administrative  (SG&A)  expenstis,  and 
US.  packing  expenses.  The  COM  of  the 
product  sold  m  the  United  States  is  the 
sum  of  direct  material,  direct  labor,  and 
variable  and  fixed  factory  overhead 
expenses.  For  .SC,AA  expenstfs  and 
profit,  \%n  used  an  alternative  method 
under  se<;fion  77;Hel(2)(B)(iii)  of  the  Act. 
be<;3use  we  had  no  information  that 


would  permit  us  to  use  any  of  the  other 
alternatives  under  section  773(e)(2).  We 
could  not  calculate  the  "profit  cap" 
prescribed  by  section  773(e)(2)(B)(iii) 
based  on  sales  for  consumption  in  the 
"foreign  country"  of  merchandise  that  is 
in  the  same  general  category  of  products 
as  the  sub)e<;t  merchandise  because  we 
had  no  such  information.  Instead,  we 
applied  773(e)(2)(B)(iii)  on  the  basis  of 
the  facts  available  (se<;tion  776(b)  of  the 
Act).  For  each  of  the  five  responding 
companies,  the  only  facts  available  for 
these  preliminary  results  were  the 
amounts  for  SG&A  and  profit  incurred 
and  realized  by  the  respondent  as 
shown  in  the  company's  financial 
statements. 

In  accordance  with  sections 
773(a)(8)(C)(iii)  and  773(a)(8)  of  the  Act, 
we  made  a  circumstance-of-sale  (COS) 
adjustment  for  Khaled  for  sales 
commissions  by  deducting  commissions 
that  were  included  in  the  SG&A 
expenses  and  adding  U.S.  commissions 
to  CV.  In  addition,  we  made  a  COS 
adjustmen;  forGreyfab,  Hashem.  and 
Shabnam  for  inspection  fees  by 
deducting  these  fees  that  were  included 
in  the  SG&A  expenses  and  adding  U.S. 
inspection  fees  to  CV.  We  made  no  other 
adjustments. 

Facts  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act.  that  the  u.se  of  facts  available  is 
appropriate  for  Eagle  Star  because  it  did 
not  respond  to  the  Department's 
antidumping  questionnaire.  We  sent 
Eagle  Star  a  questionnaire  on  June  23, 
1995,  with  a  deadline  of  Septemt)er  22, 
1995,  for  Sections  A-D  of  the 
Departments  questionnaire.  We  did  not 
receive  a  response  to  any  section  of  the 
Department's  questionnaire.  We  find 
that  Eagle  Star  has  withheld 
"information  that  has  been  requested  by 
the  admini.stering  authority  "  Therefore, 
we  mu.st  make  our  preliminary 
determination  based  on  facts  otherwise 
available  pursuant  to  section  776(a)(2) 
of  the  Act. 

Moreover,  we  find  that  Eagle  Star  has 
not  acted  to  "the  best  of  its  ability"  to 
comply  with  our  requests  for 
information.  Section  776(b)  authorizes 
the  Department  in  such  situations  to  use 
an  inference  adverse  to  the  interests  of 
the  n  on -cooperating  party  in  choosing 
the  facts  available.  Seclion  776(b) 
authorizes  the  Department  to  use  as 
adv(!rse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. - 
Becau.se  information  from  prior 
segments  of  the  proceeding  constitutes 


secondary  information,  section  776(c) 
provides  that  the  Depailment  shall,  to 
the  extent  practicable,  corroborate  that 
secondary  information  from 
independent  sources  reasonably~at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where  ' 

circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  6812,  February  22.  1996), 
where  the  Department  disregarded  the 
highest  margin  in  that  case  as  adverse 
facts  available  because  the  margin  was 
based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 

In  this  case,  we  have  used  the  highest 
rate  from  any  prior  segment  of  the 
proceeding,  42.31  percent,  as  adverse 
facts  available.  This  rate  is  the  highest 
available  rate  and,  to  the  best  of  our 
knowledge,  there  are  no  circumstances 
that  indicate  that  the  selected  margin  is 
not  appropriate  as  facts  available. 

During  this  review,  we  requested 
additional  information  in  supplemental 
questionnaires  from  the  five  companies 
that  responded  to  the  Department's 
original  questionnaire.  Respondents 
requested  extensions  of  the  due  dates, 
which  we  granted,  but  the  due  dates  fell 
just  tjefore  the  statutory  due  date  for 
these  preliminary  results,  and  we  could 
not  incorporate  the  supplemental 
information  int  >  uu:  jalculationa.  We 
therefore  resorted  to  using  facts 
available  for  the  purpose  of  calculating 


certain  adjustments  to  EP.  We  also  used 
facts  available  for  certain  expenses  in 
the  calculation  of  CV.  However,  we. 
intend  to  take  into  consideration  timely 
responses  to  our  requests  for  additional 
information  for  the  final  results.  Please 
refer  to  the  respective  analysis 
memoranda  for  a  detailed  explanation  of 
the  facts  available  used  for  the  purpose 
of  calculating  dumping  margins  for  each 
respondent. 

Preliminary  Results  of  Review 

We  prebminarily  determine  that  the 
following  dumping  margins  exist: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Eagle  Star 
Textile  MHIs. 
Ltd 

3/1/94-2«8«5 

42.31 

Greyfab  (Ban- 
giadesti). 
Ltd 

3/1/94-2/28^5 

0.01 

Hashem  Inter- 
national   

3/1/94-2/28/95 

0.02 

Khaled  Textile 
Mills.  Ltd.  ... 

3/1/94-2/28«5 

0.01 

Shabnam  Tex- 
tiles   

3/1/94-2«8«5 
3/1/94-2«8«5 

0.03 

Sonar  Cotton 
(BD),  Lid.  ... 

0.00 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  each  argiunent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  he  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  conunents 
writhin  180  days  of  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  duty  assessment 


purposes,  we  calculated  an  importer- 
specific  assessment  rate  by  ag^egating 
the  dimiping  margins  calculated  for  all 
U.S.  sales  to  each  importer  and  dividing 
this  amount  by  the  total  quantity  of 
subject  merchandise  sold  to  eadi  of  the 
respective  importers.  This  specific  rate 
calculated  for  each  importer  will  be 
used  for  tha  assessment  of  antidumping 
duties  on  the  relevant  entries  of  subject 
merchandise  during  the  POR. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  shop  towels  from  Bangladesh  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rates  for  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  this  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  wrill 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the 
investigation  of  sales  at  Jess  than  fair 
value,  which  is  4.60  percent. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effiect  until  publication 
of  the  fmal  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  26. 1996. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-11245  Filed  5-3-96;  8:45  am) 
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SiMl  Wire  Ropo  from 
KofBo;  Praliinlnary 
Antidumping  Duty  A( 
Review 


AQBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Review. 


summary:  In  response  to  a  request  from 
the  petitioner,  the  Department  of 
Conunerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  steel 
wire  rope  from  Korea.  The  review 
covere  25  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States.  The  review  period  is  March  1, 
1994,  through  February  28, 1995  (the 
POR). 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  the  administrative  review,  we  Mrill 
instruct  U.S.  Customs  to  assess 
antidimiping  duties  equal  to  the 
difference  between  the  export  price  (EP) 
and  the  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
each  argument:  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  sununary  of  the 
arguments. 
EFFECTIVE  DATE:  May  6.  1996. 

FOR  FURTHER  MFORMATION  COHTACT: 
Thomas  O.  Barlow,  Matthew 
Rosenbaimi,  or  Michael  Rill.  Office  of 
Antidumping  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  Washington.  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLBKBfTARY  INFORMATION: 

The  Applicable  Statute 

Unl  ^ss  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulation  published  in  the 
Federal  Register  on  May  11, 1995 
(60  FR  25130). 
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Background 

On  March  26,  1993.  the  Department 
published  in  the  Federal  Register  (58 

FR  16398)  the  antidumping  duty  order 
on  steel  wire  rope  from  the  Republic  of 
Korea.  On  March  7,  1995.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (60  FR  12540) 
of  this  antidumping  duty  order  for  the 
period  March  1.  1994.  through  February 
28.  1995  On  Man:h  27.  1995.  the 
petitioner,  the  Committee  of  Domestic 
Steel  Wire  Rope  k  Spei:ialty  Cable 
Manufacturers,  requested  an 
admini-strative  review  for  25 
manufacturers/exporters  of  steel  wire 
rope  from  Korea.  We  published  a  noti(» 
of  initiation  of  the  review  on  April  14. 
1995  (60  FR  19017).  The  Department  is 
now  conducting  this  review  in 
accordance  with  section  7.51  of  the  Act. 

Unlocated  Companies 

We  were  unable  to  obtain  addresses 
for  Atlantic  &  Pacific,  Dae  Kyung  Metal, 
Dong-II  Metal.  Dong  Yong  Rope,  Korope 
Co.,  Kwang  Shin  Industrial,  Kwangshin 
Rope,  and  Seo  Hae  Industrial.  In 
accordance  with  our  practice  with 
respect  to  companies  to  which  we 
cannot  send  a  questionnaire,  we  are 
assigning  to  these  companies  the  "All 
Others"  rate  from  the  I  ess- than -fair- 
value  (LTFV)  investigation,  which  is 
1.51  percent.  See  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fiber  From 
Hong  Kong:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  59  FR  13926  (March  24.  1994). 

Non-Shippers 

Six  companies  notified  us  that  they 
did  not  have  shipments  uf  subje<:t 
merchandise  during  the  POR.  and  we 
confirmed  this  with  the  United  States 
Customs  Service.  One  company.  Yeon 
Sin  Metal  (Yeon  Sin),  did  not  serve  its 
submission  on  interested  parties,  but  its 
submission  was  timely  submitted  to  the 
public  file  and  provided  adequate 
opportunity  for  the  Department  to 
confirm  with  the  U.S.  Cu.stoms  Service 
that  Yeon  Sin  did  not  ship  steel  wire 
rope  to  the  United  States  during  the 
POR.  Because  we  were  able  to  confirm 
that  Yeon  Sin  had  no  shipments  and  its 
notification  of  no  shipments  was 
reasonably  available  to  interested 
parties,  we  have  accepted  Yeon  Sin's 
submi.ssion  and  are  treating  Yeon  Sin  as 
a  non-shipper  for  this  review. 

Sungsan  Spe<;ial  Steel  Pro<:essing  Inc. 
(Sungsan)  submitted  a  letter  stating  that 
it  did  not  produc:o  sub)e<:t  merchandise 
during  the  POR  and  made  only  one 
shipment  of  subject  merchandise 
produced  by  another  unrelated 


company.  We  sent  a  letter  to  Sungsan 
requesting  that  it  confirm  that  the 
manufacturer  of  this  mercliandise  was 
aware  that  the  merchandise  was 
destined  for  the  United  States.  Sungsan 
replied  by  confirming  that  the 
manufacturer  of  the  subject 
merchandise  which  it  shipped  during 
the  POR  was  aware  that  the  shipment 
was  destined  for  the  United  Sates.  It 
also  submitted  documentation 
confirming  this  assertion.  We  were  able 
to  confirm  with  the  U.S.  Customs 
Service  that  Sungsan  made  no 
shipments  of  subject  merchandise 
during  the  POR  other  than  those 
supplied  by  the  unrelated  manufacturer, 
as  mentioned  above.  Accordingly,  we 
are  treating  Sungsan  as  a  non-shipper 
for  this  review. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  rope 
encompasses  ropes,  cables,  and  cordage 
of  iron  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7312.10.9030.  7312.10.9060.  and 
7312.10.9090. 

Excluded  from  this  review  is  stainless 
steel  wire  rope,  i.e..  ropes,  cables  and 
cordage  other  than  stranded  wire,  of 
stainless  steel,  not  fitted  with  fittings  or 
made  up  into  articles,  which  is 
classifiable  under  HTS  subheading 
7312.10.6000.  Although  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
own  written  description  of  the  scope  of 
this  review  is  dispositive. 

Export  Price 

For  sales  to  the  United  States,  the 
Department  used  EP  as  defined  in 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unaffiliated  U.S.  purchasers  prior  to  the 
date  of  importation  and  the  use  of 
construc;ted  export  price  was  not 
indicated  by  the  facts  of  record. 

We  calculated  EP  based  on  ex-factory, 
f.o.b.  Korea,  f.o.b.  customer's  specific 
delivery  point,  c.i.f.,  c&f.  or  delivered 
prices  to  unrelated  purchasers  in.  or  for 
exportation  to,  the  United  States.  We 
adjusted  these  prices  for  billing 
adjustments,  where  applicable.  We 
made  adjustments,  where  applicable,  for 
domestic  brokerage  and  handling,  ocean 
freight,  marine  insurance,  terminal 
handling  charges,  stevedoring  charges, 
wharfage  expenses,  bill  of  lading  issuing 
fees,  export  license  fees,  export 
insurance,  domestic  inland  freight. 


containerization  expenses  and  container 
taxes,  container  freight  station  charges, 
and  shoring  charges  in  accordance  with 
section  772(c)(2)(A)  of  the  Act.  We  also 
added  duty  drawback,  where  applicable, 
for  Manho  Rope  and  Wire,  Ltd.  (Manho) 
and  Chun  Kee  Steel  &  Wire  Rope  Co., 
Ltd.  (Chun  Kee),  pursuant  to  section 
772(c)(1)(B)  of  the  Act.  We  did  not  malte 
any  duty  drawback  adjustments  for 
Chung  Woo  Rope  Co.,  Ltd.,  Inc.  (Chung 
Woo).  Kumho  Rope  (Kumho),  and  Ssang 
Yong  Steel  Wire  Co.,  Ltd.,  because  they 
were  unable  to  demonstrate  a 
connection  between  imports  for  which 
they  paid  duties  and  exports  of  steel 
wire  rope,  consistent  with  our  practice 
in  the  previous  review  [see  Steel  Wire 
Rope  From  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  60  FR  63499 
(December  11, 1995)  {Steel  Wire  Rope 
Final])- 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  each 
respondent  sold  in  the  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States,  pursuant  to  section  773(a)  of  the 
Act,  because  each  company  had  sales  in 
its  home  market  which  were  greater 
than  five  percent  of  the  U.  S.  market. 
Therefore,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  we  based  NV 
on  the  prices  at  which  the  foreign  like 
products  were  first  sold  for 
consumption  in  the  exporting  country. 

Because  the  Department  disregarded 
sales  below  the  cost  of  production  (COP) 
in  the  last  completed  review  for  Manho 
and  Chun  Kee  [see  Steel  Wire  Rope 
Final),  we  had  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  product  under  consideration  for 
the  determination  of  NV  in  this  review 
may  have  been  made  at  prices  below  the 
COP,  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  COP  investigations  of  sales 
by  Manho  and  Chun  Kee  in  the  home 
market. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general  and  administrative  expenses 
(SG&A)  and  the  cost  of  all  expenses 


incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment.  We  relied  on  the  home 
market  sales  and  COP  information 
provided  by  Manho  and  Chun  Kee  in 
their  questionnaire  responses. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  steel  wire 
rope  were  made  at  prices  below  COP 
within  an  extended  period  of  time  in 
substantial  quantities,  and  whether  such 
prices  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COP  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges,  rebates, 
and  direct  selling  expenses. 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act,  and 
because  we  determined  that  the  below- 
cost  sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 
Act.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  CV.  in 
accordance  with  section  773(b)(1)  of  the 
i\ct 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  compared  EP  sales  to  sales 
in  the  home  market  of  identical  or 
similar  merchandise. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities,  in 
the  ordinary  course  of  trade  and  at  the 
same  level  of  trade  as  the  EP.  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  We  made  adjustments,  where 
appropriate,  for  rebates.  We  increased 
home  market  price  by  the  amount  of 
U.S.  packing  costs  in  accordance  with 
section  773(a)(6)(A)  of  the  Act  and 
reduced  it  by  the  amount  of  home 
market  packing  costs  in  accordance  with 
section  773(a)(6)(B)  of  the  Act.  We 
adjusted  for  movement  expenses  in 
acamlance  with  sectim  773(a)(6)(B)(ii) 


of  the  Act.  We  also  made  adjustments, 
where  applicable,  for  difEarences  in  the 
physical  characteristics  of  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)oftheAct. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  353.56,  we  made 
circumstance-of-sale  (COS)  adjustments 
to  NV.  We  deducted  home  market  oedit 
expenses,  inspection  fees,  warranty  and 
servicing  expenses  and,  where 
appropriate,  added  U.S.  postage  fees, 
U.S.  letter  of  credit  fees,  U.S.  bank 
charges.  U.S.  credit  expenses,  U.S. 
inspection  fees,  U.S.  warranty  and 
servicing  expenses,  and  U.S.  product 
liability  insurance.  Prices  were  reported 
net  of  value-added  taxes  (VAT)  and, 
therefore,  no  adjustment  for  VAT  was 
necessary. 

In  accordance  with  section  773(a)(4) 
of  the  Act.  we  used  CV  as  NV  for  those 
U.S.  sales  for  which  we  could  not 
determine  the  NV  based  on  home 
market  sales  pursuant  to  section 
773(a)(1)  of  the  Act  either  because  there 
were  no  appropriate  sales  or  because  we 
disregarded  tielow-cost  sales  pursuant  to 
section  773(b)  of  the  Act.  We  calculated 
CV.  in  accocdance  with  section  773(e)  of 
the  Act.  as  the  sum  of  the  cost  of 
manufacturing  (COM)  of  the  product 
sold  in  the  United  States,  home  market 
selling,  general  and  administrative 
(SG&A)  expenses,  home  maiket  profit, 
and  U.S.  packing  expenses.  The  COM  of 
the  product  sold  in  the  United  States  is 
the  sum  of  direct  material,  direct  labor, 
and  variable  and  fixed  factory  overhead 
expenses.  For  home  market  SG&A 
expenses  and  profit,  we  used  the  actual 
amounts  incuned  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  covirse  of  trade, 
for  consumption  in  the  foreign  country, 
in  accordance  with  section  773(e)(2)(A) 
of  the  Act,  unless  these  actual  data  were 
not  available.  If  these  actual  data  were 
not  available,  we  used  the  actual 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale,  for  consumption  in 
the  foreign  coimtry,  of  merchandise  that 
is  in  the  same  general  category  of 
products  as  the  subject  merchandise,  in 
accordance  with  section  773(e){2)(B)(i) 
of  the  Act.  In  accordance  with  section 
773(a)(8)  of  the  Act,  we  made  COS 
adjustments  to  CV  by  deducting  home 
market  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses. 

No  other  adjustments  were  claimed  or 
allowed.  • 

Use  of  Facts  Otherwise  Available 

We  preUminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act,  that  the  use  of  facts  available  is 


appropriate  for  Boo  Koc^  Corp..  Dong- 
II  Steel  Mfy  Co.,  Ud.,  Hanboo  Rope, 
}inyai^  Wire  Rope  Inc.,  and  Seo  Jin 
Rope  because  they  did  not  respond  to 
our  antidumping  questionnaire.  We  find 
that  these  firms  have  withheld 
"information  that  has  be«i  requested  by 
the  administering  authority." 
Furthermore,  we  detratpine  that, 
pursuant  to  section  776(b)  of  the  Act.  it 
is  appropriate  to  make  an  infisfence 
adverse  to  the  interests  of  these 
companies  because  they  failed  to 
cooperate  by  not  responding  to  our 
questionnaire. 

Where  the  Department  must  base  the 
entire  dumping  maigin  for  a  respondent 
in  an  administrative  review  on  the  facts 
available  because  that  respondent  failed 
to  cooperate,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  that 
respondent  in  choosing  the  facts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  E)epartment  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  prior 
segments  of  the  proceeding  constitutes 
secondary  information,  section  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  that  secondary  information 
from  independent  sources  reasonably  at 
its  disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  (SeeH.R.  Doc.  316. 
Vol.  1, 103d  Cong.,  2d  sess.  870  (1994).) 
To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  fixim  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
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appropriate  margin  [st^.  eg.  Frrsh  Cut 
[•'lowers  fmm  Mfxiro:  Final  Htfsiilts  of 
Antidumping  Duty  Administrative 
Hevwwfi\  FR6ai2  (Feh  22.  1996) 
(where  the  I>tpartnienl  (iisreK«rd^  '^w 
highest  margin  as  adverse  BI.\  be<:au.se 
the  marxin  was  base<f  on  another 
coiupaiiv's  uncharactoristi*:  business 
expen.se  resulting  in  an  unusuallv  high 
marginj) 

In  this  case,  we  have  u.sed  the  highest 
rate  from  anv  prior  segment  of  the 
pro<:e«cling.  I  fil  percent,  as  adverse 
fa«  ts  available  This  rate  is  the  highest 
available  rate  and.  to  the  best  of  our 
knowledge,  there  are  no  cin.umstances 
(hat  indicate  that  the  s«le<  teii  margin  is 
not  appropriate  as  adverse  facts 
available. 

Preliminary  Results  of  Review 

.■\s  a  result  of  this  review,  we 
pniliminariiy  determine  that  the 
following  margins  exist  for  the  [M'ruxl 
March  1.  1094.  through  February  2H. 
1995 


Manufacturer/exportar 


Atlantic  &  Pacific       

Boo  Kook  Corp<xatK)o  

Ct)un  Km  Stee4  &  Wire  Rope 
Co.  Ltd  

Chung  Woo  Rope  Co  .  Ltd  

Dae  Heung  Industnai  Co    

Dae  Kyung  Metal 

Dong-ll  Metal 

Dong-ll  Steel  Manutactunng 
Co.,  Ltd „„ 

Dong  Young 

Hanboo  Wire  Rope.  Inc     

Jmyang  Wire  Rope,  Irx:  

Korea  Sangsa  Co     

Korope  Co „.. 

Kumho  Rope 

Kwang  Sbin  Ind  „.„..^...... 

Kwangshin  Rope 

Manho  Rope  &  Wire.  Lid 

Myung  Jin  Co  

Sec  Hae  ind  „ 

Sec  Jin  Rope    

Ssang  Yong  Steel  Wire  Co.. 
Ltd  

Sung  Jin  _ 

Sungsan  Special  Steel  Proc- 
essing Inc      

TSK  (Korea)  Co  .  Ltd 

Yeonsin  Metal    


Margin 

(percent) 


1.51 
1  51 

0.01 
004 

(') 
1  51 
1  51 

1  51 
151 
1  51 
1  51 

(') 
1  51 
001 
1  51 
1  51 
000 

(') 
1  51 
1  51 

006 
000 

(') 

(') 

^0.18 


UMI 


'  No  snpnnents  subject  to  this  review  The 
firm  tvas  no  irvjrvidual  rate  from  any  segment 
o<  this  proceeding 

'No  shipments  subfeci  to  this  review  Rale 
is  trom  the  last  rel**vant  segment  of  the  pro- 
ceeding in  which  the  lirm  had  shipments/sales 

Parties  to  the  procetfding  mav  request 
dis<:losure  within  fi  <iavs  of  the  date  of 
publication  of  this  notice   Any 
interested  party  may  retjuest  a  hearing 
within  in  days  of  publication.  Any 
hearing,  if  re<juested,  will  be  held  44 
days  aAer  the  publication  of  this  notice, 


or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issues, 
and  (2)  a  brief  summary  of  the 
arguments.  Rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
IX'partment  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  the  hearing, 
within  180  days  from  the  issuance  of 
those  preliminary  results. 

The  Department  shall  determine,  and 
the  (Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  in.structions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
as.sessment  of  antidumping  duti^  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
intimated  duties.  For  duty  assessment 
purposes,  we  calculated  an  impwrter- 
s(>e<:ific  assessment  rate  by  aggregating 
the  dumping  margins  calculated  for  ail 
VS.  sales  to  each  importer  and  dividing 
this  amount  by  the  total  quantity  of 
subject  merchandise  sold  to  each  of  the 
respective  importers.  This  specific  rate 
calculated  for  each  importer  will  be 
used  for  the  assessment  of  antidumping 
duties  on  the  relevant  entries  of  subject 
merchandise  during  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  steel  wire  rope  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  administrative  review:  (2)  for 
merchandi.se  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 


merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  1.51 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation  (58  PR  16398. 
March  26.  1993). 

This  notice  serves  as  a  preiiminai^ 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  26.  1996. 
Suaan  G.  rMtimaii. 

Assistant  Secretary  for  Import 

Administration 

|FR  Doc.  96-1 1 250  Filed  5-3-96;  8:45  am] 

■KJJNQ  OOM  lS10-Oa-r 

[A-427-07q 

Sugar  From  France:  Initiation  and 
Prelifninary  Raaults  of  Changed 
CIrcumetancaa  Antidumping  Duty 
Administrative  Review,  and  Intent  To 
Revoke  RndIng  in  Part 

AQOCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  finding  in  part. 

SUMMARY:  In  response  to  a  request  made 
on  March  12.  1996.  by  Boiron- 
Bomeman,  Inc.  (Boiron),  the 
Department  of  Commerce  (the 
Department)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  and  issuing  a 
preliminary  intent  to  revoke  in  part  the 
antidumping  duty  finding  on  sugar  from 
France,  the  scope  of  which  currently 
includes  sugar,  both  raw  and  refined, 
with  the  exception  of  specialty  sugars. 
See  Sugar  From  Belgium.  France,  and 
the  Federal  Republic  of  Germany; 
Finding  of  Dumping.  44  FR  33878  (June 
13.  1979),  and  Memorandum  For  Dick 
Moreland  From  Frank  R.  Brennan  (June 
1, 1982).  Based  on  the  fact  that  the 
Florida  Sugar  Marketing  and  Terminal 
Association,  Inc.,  (the  petitioner)  has 
expressed  no  interest  in  the  importation 


or  sale  of  homeopathic  sugar  pellets 
produced  in  France,  we  intend  to 
partially  revoke  this  finding. 
EFFECTIVE  DATE:  May  6, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  Blaskovich  or  Zev  Primor, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-5831/ 
4114. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  29, 1994,  Boiron 
requested  that  the  Department  issue  a 
scope  ruling,  finding  its  sugar  pellets 
outside  the  scope  of  the  finding.  On 
February  26,  1996,  the  petitioner 
informed  the  Department  in  writing  that 
it  does  not  object  to  a  changed 
circumstances  review  and  has  no 
interest  in  the  importation  or  sale  of 
homeopathic  sugar  pellets  produced  in 
France.  On  March  12. 1996.  Boiron 
requested  that  the  Department  conduct 
a  changed  circumstance  review. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (The  Act),  are  referenced  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA),  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  Review 

The  final  antidumping  finding  on 
sugar  from  France  covers  raw  and 
refined  sugar  (44  FR  8949  (February  12, 
1979)).  The  petition,  filed  by  the  Florida 
Sugar  Marketing  &  Terminal  Assn.,  Inc.. 
on  July  3, 1978.  states  that  "[tlhe 
product  being  imported  and  which  is 
the  subject  of  this  petition,  is  raw  and 
refined,  semi-refined  or  'ofT-white'  sugar 
produced  from  sugar  beets.  Raw  beet 
sugar  and  raw  cane  sugar  are  very 
similar  chemically  and  nutritionally, 
with  the  result  that  they  are 
interchangeable  in  terms  of  meeting 
refiners'  needs  for  raw  sugar."  See 
Petition  of  Florida  Sugar  Marketing  & 
Terminal  Assn..  Inc.,  July  3,  1978,  at  7. 
Excluded  from  the  finding  are  specialty 
sugars.  Imports  of  the  subject 
merchandise  are  currently  classifiable 
under  various  subprovisions  of  item 
number  1701.91  of  the  Harmonized 


Tariff  Schedule  of  the  United  States 
(HTS).  HTS  item  numbers  are  provided 
for  convenience  and  for  Customs 
purposes.  This  written  description 
remains  dispositive. 

The  merchandise  covered  by  this 
changed  circumstances  review  includes 
homeopathic  sugar  pellets  meeting  the 
following  criteria:  (1)  composed  of  85 
percent  sucrose  and  15  percent  lactose; 
(2)  have  a  polished,  matte  appearance, 
and  more  uniformly  porous  than 
domestic  sugar  cubes;  (3)  produced  in 
two  sizes  of  2  and  3.8  nun  in  diameter. 

The  finding  with  regard  to  imports  of 
other  sugar  products  is  not  affected  by 
this  request.  This  changed 
circumstances  administrative  review 
covers  homeopathic  sugar  pellets 
imported  from  France. 

Initation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Finding  in  Part 

Purusant  to  section  751(d)  of  the  Act, 
the  Department  may  partially  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
[i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  administrative 
review  to  be  conducted  ujwn  receipt  of 
a  request  containing  information 
concerning  changed  circumstances 
sufficient  to  warrant  a  review. 

The  Department's  regulations  at  19 
CFR  353.25(d)(2)  permit  the  Department 
to  conduct  a  changed  circumstances 
administrative  review  under  19  CFR 
353.22(f)  based  upon  an  affirmative 
statement  of  no  interest  from  the 
petitioner  in  the  proceeding.  Section 
782(h)  of  the  Act  and  Section 
353.25(d)(l)(i)  of  the  Department's 
regulations  further  provide  that  the 
Department  may  revoke  an  order  or 
revoke  an  order  in  part  if  it  determines 
that  the  order  under  review  is  no  longer 
of  interests  to  interested  parties.  In 
addition,  in  the  event  that  the 
De[>artment  concludes  that  expedited 
action  is  warranted,  section  353.22(f)(4) 
of  the  regulations  permits  the 
Department  to  combine  the  notices  of 
initiation  and  preliminary  results. 
Therefore,  in  accordance  with  sections 
751(d)  and  782(h)  of  the  Act  and  19  CFR 
353.25(d)  and  353.22(f),  based  on  an 
affirmative  statement  of  no  interest  in 
this  proceeding  by  petitioner,  we  are 
initiating  this  changed  circumstances 
administrative  review.  Based  on  the  fact 
that  no  other  interested  parties  have 
objected  to  the  position  taken  by 
petitioner  that  they  have  no  interest  in 
the  order  regarding  homeopathic  sugar 
pellets  from  France,  we  have 
determined  that  expedited  action  is 


warranted,  and  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  We  have  preliminarily 
determined  tat  there  are  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  the  finding  on 
sugar  from  France.  Therefore,  we  are 
hereby  notifying  the  public  of  our  intent 
to  revoke  in  part  the  antidumping  duty 
finding  as  it  relates  to  imports  of 
homeopathic  sugar  pellets  from  France. 

If  final  revocation  in  part  occurs,  we 
intend  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  end  the  suspension 
of  liquidation  of  homeopathic  sugar 
p>ellets  from  France  on  the  effective  date 
of  the  final  notice  of  partial  revocation 
and  to  refund  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  homeopathic 
sugar  pellets  made  on  or  after  June  1. 
1994.  in  accordance  with  19  C.F.R. 
353.25(d)(5).  We  will  also  instruct 
Customs  to  refund  interest  for  entries 
made  on  or  after  June  1.  1994,  in 
accordance  with  section  778  of  the  Act. 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
final  results  of  this  changed 
circumstances  review. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  28  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Case  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  Umited  to  the 
issues  raised  in  those  comments,  may  be 
filed  not  later  than  21  days  after  the  date 
of  publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordance  with  19  CFR  353.31(g). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  circumstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments. 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Act  and  sections 
353.22(f)  and  353.25(d)  of  the 
Department's  regulations. 
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Dated:  April  26.  1996 
Smaan  G.  EMarmaii, 

Assistant  Secretary  for  Import 

Administration. 

IFRDoc.  9&-U  124  Filed  5-3-96;  8:45  am) 

MLUNQ  OOOa  KtO-OC-M 


[A-888-064  and  A-888-004] 

Tapered  Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof  From 
Japan  and  Tapered  Roller  Bearings, 
Leas  TTian  Four  Inches  In  Outside 
Diameter,  and  Components  Thereof 
From  Japan,-^  Antidumping  Duty 
Administrative  Reviews;  Time  Limits 

AOOCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commert:e. 

ACTION:  Notice  of  Extension  of  Time 
Limits. 

SUMMARY:  The  Department  of  Commen:e 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  and  final 
results  of  the  1994-95  administrative 
reviews  of  the  antidumping  duty  order 
(A-588-604)  and  finding  (A-588-054) 
on  tapered  roller  bearings  from  |apan. 
These  reviews  cover  13  manufacturers/ 
exporters  and  resellers  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1,  1994.  through 
September  30.  199.S. 

EFFECTIVE  DATE:  May  6.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Turos<:y  or  Robert  )ames.  Office 
of  Antidumping  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW  .  Washington.  IX:  20230; 
telephone:  (202)  482-52.S3. 

SUPPt-EMENTARY  INFORMATION:  Be(3use  it 
is  not  practicable  to  complete  these 
reviews  within  the  normal  time  frame, 
the  Department  is  extending  the  time 
limits  for  completion  of  the  preliminarv 
results  until  Oc;tober  30.  1996.  in 
accordance  with  se«:tion  7.S1  (a)(3)(A)  of 
the  Tariff  Act  of  1930.  as  amended  by 
the  Uruguay  Round  Agreements  Act  of 
1994.  We  will  issue  our  final  results  for 
these  reviews  by  Febniary  28.  1997. 

These  extensions  are  in  ac:cordance 
with  section  751  (a)(3)(A)  of  the  Tariff 
Act  of  1930.  as  amended  (19  U.S.C.  1675 
(a)(3)(A)) 

Dated:  April  29,  1996. 
losepii  A.  Spetrini. 

Deputy  Assistant  Secretary  For  Compliance 
[PR  Doc.  96-11249  Filed  5-3-96;  845  ami 
■NJJNO  COM  M10-0«^ 


U.S.-Korsa  Committee  on  Business 
Cooperation 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION:  Extension  of  time  period  to  seek 
membership  on  U.S.-Korea  Committee 
on  Business  Cooperation. 

SUMMARY:  On  April  4.  1996.  the 
Department  of  Commerce  published  a 
notice  in  the  Federal  Register  (61  PR 
15041  (April  4.  1996))  seeking 
nominations  of  outstanding  individuals 
to  serve  on  the  U.S.  section  of  the  U.S.- 
Korea Committee  on  Business 
Cooperation  ("CBC").  The  purpose  of 
the  CBC  is  to  provide  a  forum  through 
which  the  U.S.  and  Korean  public  and 
private  sectors  can  cooperate  to 
exchange  information  on  commercial 
matters  and  to  encourage  discussions  on 
a  variety  of  issues  that  impact  their 
bilateral  commerce.  This  notice  extends 
the  time  for  requests  to  serve  on  the  U.S. 
section. 

OEAOUNE:  The  earlier  notice  provided 
that  requests  needed  to  be  received  by 
the  Department  of  Commerce  not  later 
than  May  3.  1996.  This  notice  extends 
the  period  for  the  receipt  of  requests  to 
serve  until  June  3.  1996. 
ADDRESSES:  Please  send  your  requests 
for  consideration  to  Susan  M.  Blackman. 
Director,  Office  of  Korea  and  Southeast 
Asia,  either  by  fax  on  (202)  482-4760  or 
by  mail  at  Room  3203,  U.S.  Department 
of  Commerce,  WashiDgton.  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Blackman.  Director.  Office  of 
Korea  and  Southeast  Asia,  either  by  fax 
on  (202)  482-4760  or  by  mail  at  Room 
3203.  U.S.  Department  of  Commerce. 
Washington.  DC.  20230. 

Authority:  Act  of  February  14. 1903.  c.  552, 
as  amonded.  15  U.S.C  1501  et  seq..  32  Stat. 
825;  Reorganization  Plan  No.  3  of  1979.  19 
use  2171  Note.  93  Stat.  1381. 

Dated:  April  26.  1996. 
Nancy  Linn  Patton. 

Deputy  Assistant  Secretary  for  Asia  Pacific 
|KR  Doc  9&-11159  Filed  5-3-96;  8:45  ami 
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Certain  Hot-ftolled  l.ead  and  Bismuth 
Cartx>n  Steel  Products  From  the 
United  Kingdom;  Preliminary  Results 
of  Countervailir>g  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Countervailing  Duty  Administrative 

Review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain  hot 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom.  We 
preliminarily  determine  the  net  subsidy 
to  be  1.69  percent  ad  valorem  for  United 
Engineering  Steels  Limited.  The  net 
subsidies  for  non-reviewed  companies 
are  20.33  percent  ad  valorem  for  Allied 
Steel  and  Wire  Limited  (ASW),  and  9.76 
percent  ad  valorem  for  all  other  non- 
reviewed  companies  for  the  period 
January  1,  1994  through  December  31, 
1994.  If  the  final  results  remain  the 
same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  indicated  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  May  6,  1996. 
FOR  FURTHER  INPORMATION  CONTACT: 
Melanie  Brown  or  Christopher  Cassel, 
Office  of  Countervailing  Compliance. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC.  20230;  telephone:  (202)  482-2786. 

SUPPLBUBirARY  INFORMATION: 

Background 

On  March  22.  1993.  the  Department 
published  in  the  Federal  Register  (58 
FR  15327)  the  countervailing  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  the  United 
Kingdom.  On  March  7, 1995.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (60  FR  12540) 
of  this  countervailing  duty  order.  We 
received  timely  requests  for  review  from 
United  Engineering  Steels  Limited. 
Inland  Steel  Bar  Co.  and  United  States/ 
Kobe  Steel  Co..  interested  parties  to  this 
administrative  review.  We  initiated  the 
review,  covering  the  period  January  1, 
1994  through  December  31, 1994,  on 
April  14.  1995  (60  FR  19018). 

In  accordance  with  section  355.22(a) 
of  the  Department's  Interim  Regulations, 
this  review  covers  only  those  producers 
or  exporters  for  which  a  review  was 
specifically  requested.  See  Antidumping 
and  Countervailing  Duties:  Interim 
Regulations;  Request  for  Comments,  60 
FR  25130  (May  11. 1995)  {Interim 
Regulations).  Accordingly,  this  review 
covers  United  Engineering  Steel  Limited 
and  British  Steel  pic.  British  Steel  pic. 
stated  that  it  did  not  produce  or  export 
the  subject  merchandise  during  the 
period  of  review  (POR).  Therefore, 


British  Steel  pic.  has  not  been  assigned 
an  individual  company  rate  for  this 
administrative  review. 

On  November  2.  1995.  we  extended 
the  period  for  completion  of  the 
preliminary  and  final  results  pursuant 
to  section  7Sl(a)(3)  of  the  Tariff  Act  of 
1930,  as  amended.  See  Extension  of  the 
Time  Limit  for  Certain  Countervailing 
Duty  Administrative  Reviews,  60  FR 
55699.  As  explained  in  the  memoranda 
for  the  record  from  the  Assistant 
Secretary  for  Import  Administration, 
dated  November  22. 1995,  and  January 
11. 1996,  all  deadlines  were  further 
extended  to  take  into  account  the  partial 
shutdowns  of  the  Federal  Government 
fttjm  November  15  through  November 
21.  1995.  and  December  15,  1995, 
through  January  6, 1996.  Therefore,  the 
deadline  for  these  preliminary  results  is 
no  later  than  April  30. 1996.  and  the 
deadline  for  the  final  results  of  this 
review  is  no  later  than  180  days  &t>m 
the  date  on  which  these  preliminary 
results  are  published  in  the  Federal 
Register. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  (URAA)  effective 
January  1.  1995  (the  Act).  The 
Departinent  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 
References  to  the  Countervailing  Duties: 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  {Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  Advance  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  60  FR  80  (January  3, 1995). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
hot-rolled  bars  and  rods  of  non-alloy  or 
other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 


by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Oiapter  72, 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  wei^t  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellarium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00,  60.00; 
7213.39.00.30,  00.60,  00.90; 
7214.40.00.10,  00.30,  00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30, 00.50;  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  Customs  purposes, 
our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Analysis  of  Progranu 

/.  Programs  Conferring  Subsidies 

Allocation  of  Subsidies  From  BSC  to 
UES 

UES  is  a  joint  venture  company 
formed  in  1986  by  British  Steel 
Corporation  (BSC)  and  Guest,  Keen  & 
Nettlefolds  (GKN).  In  return  for  shares 
in  UES,  BSC  contributed  a  major  portion 
of  its  Special  Steels  Business  and  GKN 
contributed  its  Brymbo  Steel  Works  and 
its  forging  business.  BSC  was  wholly 
owned  by  the  Government  of  the  United 
Kingdom  at  the  time  the  joint  venture 
was  formed;  BSC  was  privatized  in  1988 
and  now  bears  the  name  British  Steel 
pic  (BS  pic). 

In  the  investigation  and  first 
administrative  review  of  this  order,  the 
Department  found  that  BSC  had 
received  a  number  of  subsidies  prior  to 
the  1986  sale  of  its  Special  Steels 
Business  to  UES  (each  of  these  subsidies 
to  BSC  is  described  in  detail  in  Sections 
(1)  through  (4)  below).  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  the  United  Kingdom,  58  FR  6237, 
6243  (January  27, 1993)  {Lead  Bar)  and 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom:  Final  Results  of 
Administrative  Review,  60  FR  54841, 
54842  (October  26,  1995)  {Lead  Bar  ID- 
The  Department  determined  that  the 
sale  did  iwt  alter  the  benefit  frxim  these 
previously  bestowed  subsidies,  and  thus 
the  portion  of  BSC's  pre-1986  subsidies 
which  was  attributable  to  the  Special 
Steels  Business  productive  unit 
transferred  to  UES  {see  Lead  Bar,  58  FR 


at  6240).  The  Department  modified  the 
Lead  Bar  allocation  methodology  in  the 
subsequent  Remand  Determination  for 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom  which  was  based  on  the 
privatization  methodology  set  out  in  the 
General  Issues  Appendix  appended  to 
the  Final  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  58  FR  37217,  37225  (July 
9, 1993)  {Certain  Steel).  In  Certain  Steel, 
the  Department  stated  that  it  can  no 
longer  be  assumed  that  the  entire 
amoimt  of  subsidies  allocated  to  a 
certain  productive  unit  foUouvs  it  whm 
it  is  sold;  rather,  a  portion  of  the  sales 
price  of  the  productive  unit  represents 
the  repayment  of  prior  subsidies. 

To  calculate  a  rate  for  the  subsidies 
that  were  allocated  bam  BSC  to  UES. 
we  first  detornined  the  subsidies 
attributable  to  BSCs  Special  Steels 
Business  by  dividii^  the  asset  value  of  * 
BSC's  Special  Steels  Business  by  the 
total  asset  value  of  BSC  We  then 
applied  this  ratio  to  the  net  present 
value,  in  the  year  of  the  spin-ofi,  of  the 
future  benefit  streams  from  all  of  BSCs 
prior  subsidies  allocable  to  the  POR. 
The  future  benefit  streams  at  the  time  of 
UES'  creation  reflect  the  Departm«it's 
allocation  over  time  of  prior  sutisidies  to 
BSC  in  accordance  with  the  declining 
balance  methodology  {see  Proposed 
Regulations,  §  355.49),  as  well  as  the 
e^ct  of  prior  spin-ofk  of  BSC 
productive  units. 

We  next  estimated  the  portion  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies  by 
determining  the  portion  of  BSC's  net 
worth  that  was  accounted  for  by 
subsidies.  To  do  that,  we  divided  the 
face  value  of  the  allocable  subsidies 
received  by  BSC  in  each  year  from  fiscal 
year  1978/79  through  fiscal  year  1984/ 
85  (the  year  prior  to  the  creation  of  UES) 
by  BSC's  net  worth  in  the  same  year.  We 
calculated  a  simple  average  of  these 
ratios,  which  was  then  multiplied  by  the 
purchase  price  of  the  productive  unit. 
Thus,  we  determined  the  amount  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies.  This 
amount  was  subtracted  from  the 
subsidies  attributed  to  BSC's  Special 
Steels  Business  at  the  time  of  sale  to 
arrive  at  the  amount  of  subsidies 
allocated  to  UES  in  1986. 

Having  determined  the  amoimt  of 
BSC's  previously  bestowed  subsidies 
allocable  to  UES  with  the  Special  Steels 
Business  in  1986,  we  then  determined 
the  benefit  provided  to  UES  by  these 
subsidies  in  1994.  To  do  this,  we 
divided  the  subsidies  allocated  to  UES 
by  the  net  present  value  (in  the  year  of 
the  spin-ofT)  of  the  future  benefit 
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streams  from  subsidi»s  received  by  BSC 
prior  to  the  spin-off  and  allocable  to  the 
FOR.  The  resulting  percentage,  which 
represents  the  portion  of  BSC's  future 
beneHt  streams  to  be  apportioned  to 
UES.  was  then  multiplied  by  the  total 
benefit  amount  from  BSC's  previously 
bestowed  subsidies  that  would  have 
been  allocated  to  BSC  in  1994  absent 
any  spin-offs  or  privatization.  This 
provides  the  benefits  to  UES  in  1994. 
We  divided  these  benefit  amounts  by 
the  company's  total  sales  in  1994.  and 
preliminarily  determine  the  net  subsidy 
to  be  1.69  percent  ad  vnlomm  for  UES 
during  1994. 

In  determining  the  subsidies 
previously  bestowed  to  BSC  that  were 
allocated  to  UES.  we  examined  the 
following  programs:  equity  infusions, 
Regional  Development  Grants,  a 
National  Loan  Fund  loan  cancellation, 
and  loans  and  interest  rebates  under 
iCSC  Article  54. 

(1)  Equity  Infusions 

In  every  year  from  1978/79  through 
1985/86.  BSC  received  equity  capital 
from  the  Secretary  of  State  for  Trade  and 
Industry  pursuant  to  section  18(1)  of  the 
Iron  and  Steel  Acts  1975,  1981.  and 
1982.  According  to  section  18(1).  the 
Secretary  of  State  for  the  Department  of 
Trade  and  Industry  may  "pay  to  the 
Corporation  (BSC)  such  funds  as  he  sees 
fit."  The  Government  of  the  United 
Kingdom's  equity  investments  in  BSC 
were  made  pursuant  to  an  agreed 
external  financing  limit  which  was 
based  upon  medium-term  financial 
projections.  BSC's  performance  was 
monitored  by  the  Government  of  the 
United  Kingdom  on  an  ongoing  basis 
and  requests  for  capital  were  examined 
on  a  case-by-case  basis.  The  UK 
government  did  not  receive  any 
additional  ownership,  such  as  stock  or 
additional  rights,  in  return  for  the 
capital  provided  to  BSC  under  section 
18(1)  since  it  already  owned  100  percent 
of  the  company. 

In  Lead  Bar  (58  FR  at  6241).  the 
Department  found  BSC  to  be 
unequityworthy  from  78/79  through 
1985/86.  and  thus  determined  that  the 
Government  of  the  United  Kingdom's 
equity  infusions  were  inconsistent  with 
commenjial  considerations.  Although, 
prior  to  the  formation  of  UES.  BSC's 
section  18(1)  equity  capital  was  written 
off  in  two  stages  (£3.000  million  in  1981 
and  £1.000  million  in  1982)  as  part  of 
a  capital  reconstruction  of  BSC.  the 
Department  determined  that  BSC 
benefitted  from  these  equity  infusions, 
notwithstanding  the  subsequent  write- 
off of  equity  capital.  Therefore,  the 
Department  countervailed  the  equity 
investments  as  grants  given  in  the  years 


the  equity  capital  was  received.  No  new 
information  or  evidence  of  changed 
circumstances  was  presented  in  this 
review  to  warrant  a  reconsideration  of 
that  finding. 

Because  the  Department  determined 
in  Lead  Bar  that  the  infusions  are  non- 
recurring benefits,  we  have  allocated  the 
benefits  over  the  average  useful  life  of 
renewable  physical  assets  in  the  steel 
industry  (15  years)  in  accordance  with 
our  non-recurring  grant  methodology. 
See  Proposed  Regulations,  §  355.49;  see 
also  Certain  Steel,  58  FR  at  37230. 

To  c:alculate  the  benefit  from  these 
grants,  we  have  used  a  discount  rate 
which  includes  a  risk  premium.  See 
Proposed  Regulations,  §  355.44(b)(6)(iv). 
While  uncreditworthiness  was  not 
specifically  alleged  or  investigated 
during  the  investigation  on  lead  bar,  in 
the  Final  Countervailing  Duty 
Deterwinatiom  Certain  Steel  Pmducts 
from  the  United  Kingdom,  58  FR  37393 
(July  9.  1993)  [UK  Certain  Steel),  the 
Department  found  that  BSC  was 
uncreditworthy  from  1977/78  through 
1985/86.  No  new  Information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

After  calculating  the  1994  allocation 
of  subsidies  from  BSC  to  UES.  as 
described  above  (Allocation  of 
Subsidies  From  BSC  to  UES).  we 
divided  the  subsidies  allocated  to  UES 
by  the  company's  total  sales  of  all 
products  domestically  produced  during 
1994.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  for  this 
program  to  be  1.49  percent  ad  valorem 
in  1994. 

(2)  Regional  Development  Grant 
Program 

Regional  development  grants  were 
paid  to  BSC  under  the  Industry  Act  of 
1972  and  the  Industrial  Development 
Act  of  1982.  In  order  to  qualify  for 
assistance  under  these  two  Acts,  an 
applicant  had  to  be  engaged  in 
manufacturing  and  located  in  an 
assisted  area.  Assisted  areas  are  older, 
industrial  regions  identified  as  having 
deep-seated,  long-term  problems  such  as 
high  levels  of  unemployment, 
migration,  slow  economic  growth, 
derelict  land,  and  obsolete  factory 
buildings. 

Regional  development  grants  were 
given  for  the  purchase  of  specific  assets. 
According  to  the  Government  of  the 
United  Kingdom,  the  program  involved 
one-time  grants,  disbursed  sometimes 
over  several  years. 

BSC  received  regional  development 
grants  during  the  period  between  fiscal 
years  1978/79  and  1985/86.  The 
Department  found  this  program 


countervailable  in  Lead  Bar  (58  FR  at 
6242),  because  it  is  limited  to  specific 
regions.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

The  Government  of  the  United 
Kingdom  claimed  that  the  Regional 
Development  Grants  provided  to  BSC 
should  be  treated  as  non-countervailable 
green  light  subsidies,  in  accordance 
with  section  771(5)(B)  of  the  Act  and 
Article  8.2(b)  of  the  Uruguay  Round 
Agreement  on  Subsidies  and 
Countervailing  Measures.  To  be 
considered  a  non-countervailable  green 
light  subsidy,  the  Department  must 
determine  that  the  program  under 
which  the  subsidies  were  bestowed 
satisfied  all  of  the  criteria  set  forth  in  the 
Act.  Therefore,  we  requested  that  the 
UK  Government  submit  information  on 
the  Regional  Development  Grant 
program  in  light  of  these  criteria.  We 
determined  that  the  information 
submitted  by  the  UK  Government  it  its 
January  23,  1996  questionnaire  response 
was  insufficient  to  conduct  a  full 
analysis  of  the  program  in  view  of  the 
green  light  criteria,  and,  therefore, 
sought  additional  and  clarifying 
information  in  our  February  6,  1996, 
supplemental  questionnaire.  However, 
on  April  16,  1996,  the  UK  Government 
submitted  a  letter  indicating  that  the 
authorities  responsible  for  collecting  the 
information  had  concluded  that  the 
limited  existing  documentation  was 
inadequate  to  meet  the  Department's 
requests  for  information,  and  no 
additional  material  was  provided. 
Consequently,  for  the  purpose  of  this 
administrative  review,  we  continue  to 
find  the  Regional  Development  Grant 
program  countervailable  and  we  will 
not  make  a  determination  as  to  whether 
the  Regional  Development  Grant 
program  meets  the  green  light  criteria 
set  forth  in  section  771(5){B)  of  the  Act. 

In  Lead  Bar.  we  determined  that, 
since  each  grant  required  a  separate 
application,  these  grants  are  non- 
recurring. Accordingly,  we  have 
calculated  the  benefits  from  this 
program  by  allocating  the  benefits  over 
the  average  useful  life  of  renewable 
physical  assets  in  the  steel  industry  (15 
years)  in  accordance  with  our  non- 
recurring grant  methodology.  See 
Certain  Steel,  58  FR  at  37227;  see  also 
Proposed  Regulations,  §  355.49.  Since 
BSC  was  uncreditworthy  from  1978/79 
through  1985/86  (as  discussed  under 
Equity  Infusions),  we  have  used  a 
discount  rate  which  includes  a  risk 
premium  {see  Proposed  Regulations, 
§  355.44(b)(6)(iv))  to  calculate  the 
benefits  from  these  grants.  After 
calculating  the  1994  allocation  of 
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subsidies  from  BSC  to  UES,  described 
above  (Allocation  of  Subsidies  From 
BSC  to  UES),  we  divided  the  subsidies 
allocated  to  UES  by  the  company's  total 
sales  in- 1994  and  calculated  the  subsidy 
for  that  year.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.05  percent  ad 
valorem  for  UES  during  1994. 

{31  National  Loan  Funds  Loan 
Cancellation 

In  conjunction  with  the  1981/1982 
capital  reconstruction  of  BSC,  section 
3(1)  of  the  Iron  and  Steel  Act  of  1981 
extinguished  certain  National  Loans 
Fund  (NLF)  loans,  as  well  as  the 
accrued  interest  thereon,  at  the  end  of 
BSC's  1980/81  fiscal  year.  Because  this 
loan  cancellation  was  provided 
specifically  to  BSC,  the  Department 
determined  in  Lead  Bar  (58  FR  at  6242) 
that  it  provided  a  countervailable 
benefit.  No  new  information  or  evidence 
of  changed  circumstances  was  presented 
in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

We  calculated  the  benefit  for  this 
review  using  our  standard  methodology 
for  non-recurring  grants.  We  allocated 
the  benefits  from  this  loan  cancellation 
over  the  average  useful  life  of  renewable 
physical  assets  in  the  steel  industry  (15 
years)  [see  Proposed  Regulations, 
§  355.49;  see  also  Certain  Steel.  58  FR  at 
37230);  because  BSC  was  found  to  be 
uncreditworthy  in  1981/82  (as 
discussed  under  Equity  Infusions),  we 
have  used  a  discount  rate  which 
includes  a  risk  premium  (see  Proposed 
Regulations,  %  355.44(b)(6)(iv)).  After 
calculating  the  1994  allocation  of 
subsidies  from  BSC  to  UES,  described 
above  (Allocation  of  Subsidies  From 
BSC  to  UES),  we  divided  the  benefit 
allocated  to  UES  by  the  company's  total 
sales  in  1994  and  calculated  the  ad 
valorem  subsidy  for  that  year.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  for  this  program  to  be  0.16 
percent  ad  valorem  for  UES  during 
1994. 

(4)  European  Coal  and  Steel  Community 
(ECSC)  Article  54  Loans/Interest  Rebates 

The  European  Coal  and  Steel 
Community's  (ECSC)  Article  54 
Industrial  investment  loans  are  direct, 
long-term  loans  from  the  Commission  of 
the  European  Communities  to  be  used 
by  the  iron  and  steel  industry  for 
purchasing  new  equipment  or  financing 
modernization.  The  purpose  of  the 
program  is  to  facilitate  the  borrowing 
process  for  companies  in  the  ECSC, 
some  of  which  may  not  otherwise  be 
able  to  obtain  loans.  In  UK  Certain  Steel, 
the  Department  determined  that  this 
program  is  limited  to  the  iron  and  steel 


industry,  and  thus  is  countervailable  to 
the  extent  that  it  provides  loans  on 
terms  inconsistent  with  commercial 
considerations.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

In  addition,  interest  rebates  on  Article 
54  loans  were  granted  to  steel 
companies  during  the  restructuring  and 
modernization  of  the  industry  in  the 
early  1980s.  To  qualify  for  the  rebates, 
companies  had  to  meet  certain  criteria, 
such  as  being  in  the  process  of  reducing 
their  steel  production  capacity  or  of 
implementing  improvements  in 
processing  that  would  yield  energy 
savings  and  improved  efficiency. 

The  interest  rebates,  which  were 
limited  to  a  maximum  of  3  percent  of 
the  total  investment  over  a  period  of  five 
years,  were  funded  from  the  ECSC 
operational  budget.  While  levies 
imposed  on  ECSC  steel  companies  have 
provided  the  revenues  for  the 
operational  budget  since  1985, 
contributions  by  Member  States 
supplemented  the  budget  before  that 
time.  For  this  reason,  the  Department 
determined  in  UK  Certain  Steel  that  a 
portion  of  those  interest  rebates  was 
countervailable.  Following  the  same 
methodology  in  this  review  to 
determine  the  countervailable  portion, 
we  calculated  the  ratio  of  the 
contributions  by  Member  States  to  the 
ECSC's  total  available  funds  for  each 
year  in  which  the  rebates  were  given, 
and  then  multiplied  this  ratio  by  the 
rebate  amount. 

BSC  received  one  Article  54  loan  in 
fiscal  year  76/77  and  two  Article  54 
loans  in  fiscal  year  77/78,  all  of  which 
were  provided  in  U.S.  dollars  and  are 
still  outstanding.  BSC  also  received 
interest  rebates  during  the  first  five 
years  of  the  76/77  loan.  Because  BSC 
qualified  for  the  interest  rebate  at  the 
time  the  loan  was  granted,  we 
considered  the  rebate  to  constitute  a 
reduction  in  the  interest  rate  charged 
rather  than  a  grant. 

We  considered  the  loan  made  to  BSC 
during  its  creditworthy  period  (i.e..  in 
BSC's  76/77  fiscal  year)  separately  from 
the  two  loans  made  during  its 
uncreditworthy  period  [i.e.,  in  BSC's 
77/78  fiscal  year).  For  the  Article  54 
loan  provided  when  BSC  was 
creditworthy,  we  used  as  our 
benchmark  the  average  U.S.  long-term 
commercial  rate  for  1977.  We  used  this 
rate  because  we  did  not  have 
information  on  U.S.  dollar  loans 
borrowed  in  the  United  Kingdom  in 
1977.  To  calculate  the  benefit  from  this 
loan  we  employed  our  long-term  loan 
methodology.  See  Proposed 
flegu/afio/is.  §  355.49(c)(1).  We  then 


compared  the  amount  of  interest  that 
would  have  been  paid  on  the 
benchmark  loan  to  the  interest  paid  by 
BSC  (factoring  in  the  interest  r^te  as 
discussed  above)  and  found  that  BSC's 
interest  payments  were  higher  than 
those  it  would  have  made  on  the 
benchmark  loan.  Therefore,  we  find  that 
this  particular  loan  was  provided  on 
terms  consistent  with  commercial 
considerations. 

For  the  loans  provided  when  BSC  was 
uncreditworthy,  we  used  as  our 
benchmaii  the  highest  U.S.  lending  rate 
available  for  long-term  fixed  rate  loans 
at  the  time  the  loan  was  granted,  plus 
a  risk  premium  equal  to  12  percent  of 
the  U.S.  prime  rate  for  1977.  See,  Final 
Affirmative  Countervailing  Duty 
Determination:  New  Steel  Rail,  Except 
Light  Rail,  from  Canada,  54  FR  31991 
(August  3, 1989);  see  also.  Proposed 
Regulations,  §  355.44(b)(6)(iv).  Again, 
we  used  a  U.S.  interest  rate  because  we 
did  not  have  information  on  U.S.  dollar 
loans  borrowed  in  the  United  Kingdom 
in  1977.  We  Aen  compared  the  cost  of 
the  benchmark  financing  to  the  cost  of 
the  financing  that  BSC  received  under 
this  program  and  found  that  the  two 
Article  54  loans  to  BSC  during  its 
uncreditworthy  p)eriod  were  provided 
on  terms  inconsistent  with  commercial 
considerations. 

To  calculate  the  benefit  from  these 
loans  we  used  our  long-term  loan 
methodology.  See  Proposed 
Regulations,  §  355.49(c)(1).  Using  this 
methodology  and  a  benchmai  k  discount 
rate  which  includes  a  risk  premium  (see 
Proposed  Regulations, 
§  355.44(b)(6)(iv)),  we  calculated  the 
grant  equivalent  and  allocated  it  over 
the  life  of  the  loans.  Then  we  calculated 
the  1994  allocation  of  subsidies  from 
BSC  to  UES,  as  described  above 
(Allocation  of  Sutwidies  From  BSC  to 
UES).  We  then  divided  the  subsidies 
allocated  to  UES  by  the  company's  total 
sales  in  that  year  to  calculate  the  ad 
valorem  subsidy.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.0003  percent  ad 
valorem  for  UES  during  1994. 

//.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers  and/ or  exporters  of  the 
subject  merchandise  subject  to  this 
review  did  not  apply  for  or  receive 
benefits  under  these  programs  during 
the  FOR: 

(A)  New  Community  Instrument 
Loans 

(B)  ECSC  Article  54  Loan  Guarantees 

(C)  NLF  Loans 

(D)  ECSC  Conversion  Loans 
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(E)  European  Regional  Development 
Fund  Aid 

(F)  Article  56  Rebates 

(C)  Regional  Selec:tive  Assistance 
(H)  ECSC  Article  56(b)(2) 
Redeployment  Aid 
(I)  BRITE/EuRAM  II 
(J)  Inner  Urban  Areas  Act  of  1978 

Preliminary  Results  of  Review 

In  accordance  with  section 
355.22(c)(4)(ii)  of  the  Department's 
Interim  Regulations,  we  have  calculated 
an  individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  revitjw.  For  the  period 
lanuary  1,  1994  through  De<;ember  31, 
1994,  we  preliminarily  determine  the 
net  subsidy  for  United  Engineering 
Steels  pmited  to  be  1.69  percent  ad 
valorem.  If  the  final  results  of  this 
review  remain  the  same  as  these 
preliminary  results,  the  IDepartment 
intends  to  instruct  the  LI.S.  Customs 
Service  lo  assess  countervailing  duties 
for  United  Engineering  Steels  Limited  at 
1.69  percent  ad  valorem.  The 
Department  also  intends  to  instruct  the 
U.S.  Customs  Service  to  collect  a  cash 
deposit  of  1.69  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  United 
Engineering  Steels  Limited,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

The  URAA  replaced  the  general  rule 
in  favor  of  a  country-wide  rate  with  a 
general  rule  in  favor  of  individual  rates 
for  investigated  and  reviewed 
companies.  The  prot:edures  for 
countervailing  duty  cases  are  now 
essentially  the  same  as  those  in 
antidumping  ca.ses,  exc:ept  as  provided 
for  in  section  777A(e)(2)(B)  of  the  Act. 
Requests  for  administrative  reviews 
must  now  spe<:ify  the  companies  to  be 
reviewed.  See  §  355.22(a)  of  the  Interim 
Regulations.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  Pursuant  to  19 
C.F.R.  §  355.22(g).  for  all  companies  for 
which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federql- 
Mogul  Corporation  and  The  Tomngton 
Company  V.  United  States,  822  F.Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (CIT 
1993)  (interpreting  19  C.F.R.  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 


identical  to  19  C.F.R.  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review.  We  will  instruct  Customs 
to  continue  to  collect  cash  deposits  for 
non-reviewed  companies  at  the  most 
recent  company-specific  or  country- 
wide rate  applicable  to  the  company. 
Accordingly,  the  cash  deposit  rates 
that  will  be  applied  to  non-reviewed 
companies  covered  by  this  order  are 
20.33  pen;ent  ad  valorem  for  ASW  and 
9.76  percent  ad  valorem  for  all  other 
non-reviewed  companies,  which  are  the 
rates  calculated  in  the  most  recently 
completed  administrative  proceeding. 
See  Lead  Bar  II.  60  FR  at  54841.  These 
rates  shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1,  1994 
through  December  31,  1994,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
C.F.R.  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
C.F.R.  355.38.  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 


Dated:  April  29, 1996. 
Paul  L.  Joth, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-1 1 244  Filed  5-3-96;  8:45  am] 
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RIN  0699-XX08 

Manufacturing  Extension  Partnership 
Program 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  pf  availability  of  funds. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  proposals  from  qualified 
organizations  for  funding  projects  to 
provide  manufacturing  extension 
services  to  small-  and  medium-sized 
manufacturers  in  the  United  States. 
NIST  will  provide  assistance  for  the 
creation  and  support  of  manufacturing 
extension  centers  in  accordance  with 
the  provisions  of  Section  5121  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-418).  codified 
in  15  U.S.C.  278k.  and  final  rule  15  CFR 
part  290  published  September  17. 1990 
and  amendment  published  May  2, 1994. 
Manufacturing  extension  centers  must 
be  affiliated  with  a  U.S.-based  not-for- 
profit  institution  or  organization. 
Support  may  be  provided  for  a  period 
not  to  exceed  six  years.  Support  beyond 
the  initial  award  is  dependent  upon 
satisfactory  performance  and  the 
availability  of  funds.  Applicants  are 
required  to  provide  50%  or  more  of  the 
operating  costs  for  providing  these 
manufacturing  extension  services  in 
year  1  through  3  and  an  increasing 
percentage  in  years  4  through  6. 

DATES:  Proposals  from  qualified 
applicants  must  be  received  at  the 
address  below  by  5  p.m.  EDST,  July  8, 
1996.  Selection  of  awards'will  be  made 
in  September  1996. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  and  six  (6)  copies  of 
their  proposal  along  with  a  Standard 
Form  424.  424-A,  and  424-B  (Rev  4- 
92),  Form  CD-511  and  Form  SF-LLL  to 
the  Manufacturing  Extension 
Partnership,  Building  301,  Room  C121, 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899- 
0001.  Plainly  mark  on  the  outside  of  the 
package  that  it  contains  a  manufacturing 
extension  center  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 


For  information  regarding  this 
announcement,  contact  Roger  Kilmer  of 
the  Manufacturing  Extension 
Partnership  by  calling  (301)  975-5020; 
or  by  mailing  information  requests  to 
the  Manufiacturing  Extension 
Partnership,  Building  301.  Room  C121, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland, 
20899-0001.  Information  packets, 
which  include  background  materials  on 
MEP,  existing  centers  and  the  necessary 
application  forms,  should  be  requested 
via  a  one  page  fax  sent  to  (301)  963- 
6556.  Please  include  name, 
organization,  mailing  address,  telephone 
number,  and  fax  number  on  this  request. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Anistance 

Hie  catalog  number  for  the  award  of 
Manufacturing  Technology  Centers 
funds  in  the  Catalog  of  Federal  Domestic 
Assistance  is  11.611. 

Funding  AYsilability 

It  is  anticipated  that  approximately 
$20,000,000  will  be  available  to  support 
manufacturing  extension  centers  under 
their  program.  The  funding  level  for 
individual  awards  is  not  prescribed.  The 
funding  requested  by  the  applicant 
should  be  directly  related  to  the  level  of 
activity  of  the  center,  which  is  a 
function  of  the  number  of  manufacturers 
in  the  designated  service  region,  and  to 
the  availability  of  applicant-provided 
cash  and  in-kind  contributions  to  be 
used  as  cost  share. 

Award  Period 

The  projects  awarded  under  this 
program  will  have  an  initial 
performance  period  of  one  year.  These 
projects  are  renewable  on  an  annual 
basis  up  to  a  maximum  of  six  (6)  years 
subject  to  the  review  requirements 
described  in  15  CFR  290.8.  Renewal  of 
these  projects  shall  be  at  the  sole 
discretion  of  NIST  and  shall  be  based 
upon  satisfactory  performance,  priority 
of  the  need  for  the  service,  existing 
legislative  authority,  and  availability  of 
funds. 

Additional  Requimnents 

(a)  Federal  policies  and  procedures. 
Recipients  and  sub-recipients  are 
subject  to  all  Federal  laws  and  Federal 
and  NIST  policies,  regulations,  aiKi 
procedures  applicable  to  Federal 
financial  assistance  awards.  Applicants 
under  this  program  are  not  subject  to  the 
requirements  of  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs". 

Cb)  No  obligation  for  future  funding.  If 
an  application  is  selected  for  funding. 


the  Department  of  Commerce  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  to  extend  the  period  of 
performance  is  a  the  total  discretion  of 
the  Department  of  Commerce. 

(c)  Indirect  costs.  The  total  dollar 
amount  of  the  indirect  cost  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

(d)  Pre-award  activities  If  applicants 
incur  any  costs  prior  to  an  awaird  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Applicants  are  also  hereby 
notified  that  notwithstanding  any 
written  or  verbal  assurance  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  NIST  to  cover 
pre-award  costs. 

(e)  Delinquent  Federal  debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either 

(1)  The  delinquent  account  is  paid  in 
full: 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received;  or 

(3)  Other  arrangements  satisfactory  to 
NIST  are  made. 

(f)  Past  performance.  Unsatisfactory 
performance  under  prior  Federal  awards  may 
result  in  an  application  not  being  ooosidered 
for  funding. 

(g)  Name  check  review.  All  non-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intend«l  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

(h)  Primary  applicant  certification. 
All  primary  applicants  must  submit  a    ' 
completed  Form  CD-511, 
"Certifications  Hoarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  WoAplaoe 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided. 

(1)  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  Section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Susp«ulon"  and  the  related  section  of 


the  certification  form  prescribed  above 
applies; 

(2)  Drug-free  workplace.  Redpients 
(as  definml  at  15  CFR  part  26.  section 
605)  are  subject  to  IS  CFR  part  26. 
subpart  F,  "Govemmentwide 
Requirements  for  Drug-Frae  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies: 

(3)  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  part  28.  Section  105)  are 
subject  to  the  lobbying  provisicMis  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influenoe  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  sin^  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater,  and 

(4)  Anti-lobbying  disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(i)  Lower  tier  certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subomtracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  R^arding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Fwm  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NIST.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
NIST  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(j)  False  statements.  A  felse  statement 
on  an  application  is  groimds  for  denial 
or  termination  of  funds  and  groimds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 

1001. 

(k)  American-made  equipment  and 
products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipmrat  and 
products  with  the  funding  provided 
under  this  program  in  accordance  writh 
Congressional  intent. 
'     (I)  North  American  Free  Trade 
Agreement  Patent  Notification 
Procedures.  Pursuant  to  Executive  Order 
12889.  the  Department  of  Commerce 
(DoC)  is  required  to  notify  the  owner  of 
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any  valid  patent  covering  technology 
whenever  the  DoC  or  its  financial 
assistance  recipient,  without  making  a 
patent  search,  knows  (or  has 
demonstrable  reasonable  grounds  to 
know)  that  technology  covered  by  a 
valid  United  States  patent  has  been  or 
will  be  used  without  a  license  ht)m  the 
ov<rner.  Applicants  selected  for  awards 
under  this  program  are  required  to 
comply  with  this  executive  order. 

(m)  Paperwork  Reduction  Act.  This 
notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  which 
have  been  approved  by  the  OfRce  of 
Management  and  Budget  (0MB  Control 
Number  0693-0005,  034&-0043  and 
0348-0044).  Notwithstanding  any  other 
provision  of  the  law.  no  person  is 
required  to  respond  to.  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  April  30, 1996. 
Scmucl  Kramer, 
Associate  Director. 

[FR  Doc  9^-11247  Filed  5-3-96:  8:45  ami 
MLUNO  COOC  M1A-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Hawaiian  islands  Humptsack  Whale 
National  Marine  Sanctuary  Advisory 
Council;  Open  Meeting 

AGENCY:  Sanctuaries  and  Reserves 
division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce. 

ACTION:  Hawaiian  Islands  Humpback 
Whale  National  Marine  Sanctuary 
Advisory  Council  Open  Meeting. 

SUMMARY:  NOAA  will  conduct  a  meeting 
of  the  Sancturay  Advisory  Council 
(SAC)  for  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  on  May  8. 1996,  in  Honolulu. 
Hawaii.  The  SAC  was  established  to 
advise  NOAA's  Sanctuaries  and 
Reserves  Division  regarding  the 
development  and  management  of  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary.  The 
Advisory  Council  was  convened  under 
the  National  Marine  Sanctuaries  Act. 
TIME  AND  PLACE:  Wednesday,  May  8, 
1996,  from  9:30  AM  until  4:00  FM.  The 
meeting  will  be  held  at  the  Honolulu 


International  Airport — Interisland 
Terminal,  Ohia  Room  #1,  7th  floor, 

AGENDA:  General  issues  related  to  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  are  expected 
to  be  discussed,  including  discussions 
concerning  the  comments  received  on 
the  Sanctuary's  Draft  Environmental 
Impact  Statement  and  Management 
Plan,  the  SAC  Charter,  an  overview  of 
current  Sanctuary  programs,  and  the 
formation  of  issue-specific  working 
groups. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  torn  (808)  879-2818  or  Brady 
Phillips  at  (301)  713-3141,  ext.  169. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  May  1.1996. 
David  L.  Evant. 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

IFR  Doc.  96-11234  Filed  5-3-96;  8:45  am) 

BILUNQ  COOC  M1*-M-M 


p.D.  04229eq 

Marine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  modification  request 
for  scientific  research  permit  837  (P771 
#67);  request  for  comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory  has  applied  in  due  form  for 
a  modification  to  permit  837  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  June  5, 1996. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
^pointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director.  Alaska  Region,  NMFS  J».0. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221);  and 

Director.  Northwest  Region,  NMFS, 
7600  Point  Way  NE,  BIN  C15700, 
Building  1,  Seattle  WA  98115-07009 
(206/526-6150). 

Written  data  or  views,  or  requests  for 
a  public  bearing  on  this  request,  should 


be  submitted  to  the  Director,  Ofiice  of 
Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  is  requested  under 
the  aiithority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  et  seq.],  and  fur  seal 
regulations  at  50  CFR  part  215. 

The  modification  requests 
authorization  to  increase  numbers  of 
animals  incidentally  harassed  during 
censusing  and  other  activities;  increase 
numbers  of  allowable  captures  on 
Bogoslof  Island;  conduct  activities  using 
Time-Depth  Recorders;  and  increase 
numbers  of  animals  receiving  Time- Wet 
Recorders.  Concurrent  with  the 
publication  of  this  notice  in  the  Federal 
Registnr,  the  National  Marine  Fisheries 
Service  is  forwarding  copies  of  this 
modification  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  April  22. 1996. 
Ann  D.  Teriniali, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-11235  Filed  5-3-96;  8:45  am) 
BILUNO  COM  WIO-U-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

MklAmerica  Commodity  Exchange 
Proposed  Futures  Contract  in  the 
Mexican  Peso 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

summary:  The  MidAmerica  Commodity 
Exchange  (MidAm  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  Mexican  peso  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  Pivision)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 


Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  Jime  5, 1996. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Ufayette  Centre,  1155  21st  St.,  NW, 
Washington,  DC  20581.  Reference 
should  be  made  to  the  MidAmerica 
Commodity  Exchange  Mexican  peso 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW,  Washington,  DC 
20581,  telephone  202-418-5277. 

8UPPLBMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  St.,  NW.  Washington. 
D.C.  20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5097. 

Other  materials  submitted  by  the 
MidAm  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  acxordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argimients  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  MidAm,  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW,  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  April  30, 
1996. 

Blake  Imel, 
Acting  Director. 

(FR  Doc.  96-11135  Filed  5-3-96;  8:45  am] 
HUJNQ  COM  «W1-«1-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  Impact  Stalamsntf 
Environmental  Impact  Report  (OBSI 
DEIR)  for  Propossd  Combined-Forces 
Training  Activitiss.  New  Equipment 
Utilization,  and  Range  Modernization 
Program  at  Camp  Roberts  Aimy 
National  Guard  Training  Sits,  CA 

aqbcy:  Department  of  the  Army,  DOD. 
action:  Notice  of  Availability. 

summary:  The  purpose  of  this  project  \fi 
to  maximize  training  opportunities  for 
military  units  that  use  Camp  Roberts. 
Military  units  need  to  be  able  to 
maintain  a  high  level  of  training  and 
state  of  readiness  to  support  national 
defense  and  3tate  missions  in  times  of 
natural  disaster,  civil  unrest,and  other 
emergencies.  Adequate  training 
opportunities,  with  up-to-date 
equipment,  must  be  available  to  allow 
them  to  train  for  their  assigned 
missions. 

This  DEIS/DEIR  analyzes  the 
proposed  action,  two  alternatives,  and 
the  no-action  alternative.  The  proposed 
action  consists  of  three  components: 
combined-f(Ht»s  training  with  two 
brigades  of  personnel  and  associated 
equipment,  new  equipment  utilization, 
and  a  range  modernization  program. 

The  combined-forces  training 
component  would  consist  of  increasing 
the  intensity  of  training  from  a  typical 
maximum  of  approximately  5,300 
soldiers  to  approximately  10,600 
soldiers  during  an  annual  training 
period  at  Camp  Roberts.  Four  new  types^ 
of  equipment  would  be  introduced  at 
Camp  Roberts  as  part  of  the  proposed 
action:  the  Ml  Abrams  series  of  tanks 
would  replace  the  M60  series  tanks. 
Bradley  Fighting  Vehicles  would 
replace  the  Ml  13  series  armored 
personnel  carriers,  the  Multiple-Launch 
Rocket  System  would  replace  all  but 
two  of  the  MHO  8-inch  howitzers,  and 
the  AH-64  series  Apache  helicopters 
would  replace  the  Cobra  helicopters. 
The  range  modernization  program 
component  would  be  composed  of  both 
upgrading  existing  ranges  and 
constructing  new  ranges. 

In  addition  to  the  proposed  action,  the 
DEIS/DEIR  evaluates  three  oUier 
alternatives:  No- Action,  New  Equipment 
Utilization  and  Range  Modernization 
Program,  and  the  Peak  Training  Use  of 
Camp  Roberts/Fort  Hunter  Liggett. 

There  will  be  a  45-day  public  review 
and  comment  period  for  the  DEIS/DEIR. 
A  public  meeting  will  be  held  on  the 
DEIS/DEIR  not  less  than  15  days  after 
the  Notice  of  Availability  is  published. 


The  meetings  will  be  held  in  $an  Uiis 
Obsipo  and  Paso  Robles.  Several 
resources  tables  will  be  staffed  so  that 
citizens  will  have  the  opportunity  to 
voice  their  opinions  re^vding  ttn  JXiS/ 
DEIR  and  have  their  questions 
answered.  After  all  of  the  comments 
have  been  compiled  and  reviewed, 
responses  to  all  relevant  environmental 
issues  that  have  been  raised  will  be 
prepared.  These  responses  to  comments 
and/or  any  new  information  will  be 
incorporated  into  the  DEIS/DEIR  to 
constitute  the  Final  EIS/EIR. 
ADDRESSES:  Copies  of  the  DEIS/TKIR 
will  be  mailed  to  individuals  who 
participated  in  the  public  scoping 
process.  Copies  will  also  be  sent  to 
federal,  state,  regional,  and  local 
agencies;  interested  organizations  and 
agencies;  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  at  request. 
FOR  FURTHER  M^ORMATKM  CONTACT: 
LTC  William  R.  Parsonage,  EIS/EIR 
Project  Officer,  Camp  Roberts  Army 
National  Guard  Training  Site,  Camp 
Roberts,  CA,  93451-5000.  805/238- 
8207. 

Dated  AprU  29, 1996. 
RajrMMMl  |.  Fats. 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety,  and 
Occupational  Health)  OASA(a^E). 

(FR  Doc  96-11 175  Filed  5-5-96;  «;45  ami 
MJJIOCOMSnt 


Depanntem  Of  the  Nevy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildhigs  and 
Land  at  Military  Installations 
Designated  for  Clo«irR  Naval  Air 
Station,  South  Weymouth,  MA 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  t>een 
established  to  plan  the  reuse  of  the 
Naval  Air  Station.  South  Weymouth, 
Massachusetts  and  the  surplus  property 
that  is  located  at  that  base  closure  site. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  general  information,  contact 
John  J.  Kane,  Director.  Department  of 
the  Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street.  Alexandria.  VA  22332- 
2300,  telephone  (703)  325-0474.  or 
Marian  E.  DiGiamarino.  Special 
Assistant  for  Real  Estate,  Base  Closure 
Team,  Northern  Division,  Naval 
Facilities  Engineering  Command.  Lester, 
PA  19113-2090,  telephone  (610)  595- 
0762.  For  more  detailed  information 
regarding  particular  properties 
identified  in  this  Notice  (i.e.  acreage. 
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floorplan.  sanitary  facilities,  exact  street 
address,  etc.).  contact  Helen  McCabe, 
Realty  Specialist,  Base  Closure  Tea<n, 
Northern  Division,  Naval  Facilities 
Engineering  Command,  Lester,  PA 
19113--2090,  telephone  (610)  595-0549. 
8UPPI.af»(TARY  INFOflMATION:  In  1995. 
the  Naval  Air  Station,  South  Weymouth. 
Mas-sachusetts,  was  designated  for 
realignment  pursuant  to  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  on  28 
September  1995,  the  land  and  facilities 
at  this  installation  were  declared  excess 
to  the  Department  of  Navy  and  made 
available  for  use  by  other  federal  public 
agencies.  Approximately  62  acres  of 
improved  property  together  with  all  of 
Nomans  Island,  an  auxiliary  site  located 
near  Martha's  Vineyard,  Massachusetts, 
have  been  requested  by  other  federal 
agencies.  That  property  is  not  included 
in  this  notice. 

Notice  of  Surplus  Property:  Pursuant 
to  paragraph  (7)(B)  of  Section  2905(b)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  following 
information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Air  Station,  South 
Weymouth,  Massachusetts,  is  published 
in  the  Federal  Register. 

Redevelopment  Authority:  The 
redevelopment  authority  for  the  Naval 
Air  Station,  South  Weymouth, 
Massachusetts,  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  Naval 
Air  Station  Planning  Committee, 
chaired  by  Mary  S.  McElroy.  A  cross 
section  of  community  interests  is 
represented  on  the  Planning  Committee. 
For  further  information  contact  Mr. 
James  Clarke,  Director  of  Planning, 
Naval  Air  Station  Planning  Committee, 
Weymouth  Town  Hall,  South 
Weymouth,  Massachusetts  02189, 
telephone  (617)  335-2000  facsimile 
(617)682-2189. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  the  Naval  Air  Station,  South 
Weymouth.  Massachusetts  that  are 
declared  surplus  to  the  federal 
government. 

Land:  Approximately  1,382  acres  of 
improved  and  unimproved  fee  simple 
land  plus  flight  clearance  easements  at 
the  U.S.  Naval  Air  Station.  South 
Weymouth,  Massachusetts.  In  general, 
all  areas  will  be  available  upon  the 
closure  of  the  Air  Station,  anticipated 
for  September  1997. 


Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above  described  land  which  will  be 
available  when  the  Air  Station  closes  in 
September  1997,  unless  otherwise 
indicated.  Property  numbers  are 
available  on  request. 

Main  Station: 
Administrative/training  facilities  (16 
structures); 
Comments:  Approx.  74,242  square 
feet; 
— Aircraft  fuel  storage; 
Comments:  Approx.  600  million 
gallons; 
— Airfield  pavement; 
Comments:  Approx.  7,062  square 
yards; 
— Ammo  storage  facilities  (6  structures); 
Comments:  Approx.  5,212  square  feet. 
— Conununication  facilities  (3 
structures); 
Comments:  Approx.  2,092  square  feet; 
— Community  facilities  (24  structures); 
Comments:  Approx.  70,487  square 
feet; 
— Covered  storage  facilities  (6 
structures); 
Comments:  Approx.  47,224  square 
feet; 
— Dental/Dispensary  clinics  (3 
structures); 
Comments:  Approx.  12,657  square 
feet: 
— Electric  distribution  facilities; 
— Fire  protection — water; 

Comments:  Approx.  2,835  square  feet; 
— Fuel  storage  facilities  (5  structures); 

Comments:  Approx.  945,000  gallons; 
— Heat  plant  facility; 

Comments:  Approx.  5,543  square  feet; 
— Maintenance  aircraft  facilities  (11 
structures); 
Comments:  Approx.  148,629  square 
feet; 
— Maintenance  automobile  facilities  (3 
structures); 
Comments:  Approx.  10,948  square 
feet; 
— Maintenance  electric  communication 
facility; 
Comments:  Approx.  3,675  square  feet; 
— Operation  facilities  (4  structures); 
Comments:  Approx.  11,154  square 
feet; 
— Public  works  facilities  (11  structures); 
Comments:  Approx.  26,004  square 
feet; 
— Ship  operation  facilities  (4  structures); 
Comments:  Approx.  65,639  square 
feet; 
— Miscellaneous  facilities  (railroad 
trackage,  fencing,  retaining  wall, 
etc.) 
Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 


Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  T994,  State 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  the 
Naval  Air  Warfare  Station,  Siouth 
Weymouth,  Massachusetts  shall  submit 
to  said  redevelopment  authority  Naval 
Air  Station  Planning  Committee  a  notice 
of  interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  surplus  pro{)erty,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
said  Section  2905(b),  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
South  Weymouth,  Massachusetts,  the 
date  by  which  expressions  of  interest 
must  be  submitted. 

Dated:  April  19, 1996. 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 

Officer. 

[PR  Doc.  96-11190  Filed  &-3-96;  8:45  am] 

MUMQ  oooe  »1»-fF-P 


Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval 
Undersea  Warfare  Center  Detachmeitt, 
New  London,  CT 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Undersea  Warfare  Center 
Detachment,  New  London,  Connecticut, 
and  the  surplus  property  that  is  located 
at  that  base  closure  site. 

ADDRESSES:  For  further  general 
information,  contact  John  J.  Kane, 
Director,  Department  of  the  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command.  200  Stovall 
Street,  Alexandria,  VA  22332-2300, 
telephone  (703)  325-0474,  or  Marian  E. 
DiGiamarino,  Special  Assistant  for  Real 
Estate,  Base  Closure  Team,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  Lester,  PA  19113-2090, 
telephone  (610)  595-0762.  For  more 
detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floorplan,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Helen  McCabe,  Realty 
Specialist,  Base  Closure  Team,  Northern 
Division,  Naval  Facilities  Engineering 
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Command.  Lester.  PA  19113-2090. 
telephone  (610)  595-0549. 
SUPPI.BIENTARY  INFORMATION:  In  1995. 
the  Naval  Undersea  Warfare  Center 
Detachment,  New  London.  Connecticut, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510.  as  amended.  Pursuant  to  this 
designation,  on  28  September  1995.  the 
land  and  facilities  at  this  installation 
(except  for  those  directed  by  the 
Commission  to  be  retained  by  the  Coast 
Guard)  were  declared  excess  to  the 
Department  of  the  Navy  and  available 
for  use  by  other  federal  agencies.  No 
interest  has  been  expressed. 

Notice  of  Surplus  Property:  Pursuant 
to  paragraph  (7)(B)  of  Section  2905(b)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  following 
information  regarding  the 
redevelopment  authority  for  and  the 
surplus  property  at  the  Naval  Undersea 
Warfare  Center  Detachment.  New 
London.  Connecticut,  is  published  in 
the  Federal  Register. 

Redevelopment  Authority:  The 
redevelopment  authority  for  the  Naval 
Undersea  Warfare  Center  Detachment, 
New  London,  Connecticut  for  purposes 
of  implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  Naval 
Undersea  Warfare  Center 
Redevelopment  Authority  (NUWC 
RDA),  chaired  by  Mr.  Anthony  R. 
Basilica.  A  cross  section  of  community 
interests  is  represented  on  the 
Redevelopment  Authority.  For  further 
information  contact  Mr.  Richard  M. 
Brown,  City  Manager,  Naval  Undersea 
Warfare  Center,  Redevelopment 
Authority  (NUWC  RDA),  181  State 
Street.  New  London,  CT  06320, 
telephone  (203)  447-5201.  facsimile 
(203)  447-7971. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  the  Naval  Undersea  Warfare 
Center  Detachment,  New  London, 
Connecticut  that  are  surplus  to  the 
federal  government. 

Land:  Approximately  25  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Naval  Undersea  Warfare 
Center  Detachment,  New  London, 
Connecticut.  In  general,  all  areas  will  be 
available  upon  the  closure  of  the 
Undersea  Warfare  Center,  anticipated 
for  March  1997. 

Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above  described  land  which  will  be 
available  when  the  Air  Warfare  Center 


closes  in  March  1997,  unless  otherwise 
indicated.  Property  numbers  are 
available  on  request. 
— Administrative/facilities  (14 
structures); 
Comments:  Approx.  53.539  square 
feet; 
— Boat  and  diver  changing  facility  (2 
structures); 
Comments:  Approx.  1.786  square  feet; 
—Communication  facilities  (2 
structures); 
Con-ments:  Approx.  3.496  square  feet; 
—Community  facilities  (10  structures); 
Comments:  Approx.  83.943  square 
feet; 
— Covered  storage  facilities  (4 
structures); 
Comments:  Approx.  18.902  square 
feet; 
— Electronic  communication  equipment 
(19  structures); 
Comments:  Approx.  240,610  square 
feet; 
—Family  housing  dwellings  (4 
structures); 
Comments:  Approx.  21,270  square 
feet; 
— Heat  plant  (2  structures); 

Comments:  Approx.  5,284  square  feet; 
— Maintenance  garages  (2  structures); 

Comments:  Approx.  3.958  square  feet; 
—Miscellaneous  lab  facilities  (8 
structures); 
Comments:  Approx.  30,159  square 
feet; 
—Operations  fuel  storage  facilities  (3 
structures); 
Comments:  Approx.  63.000  gallons; 
—Photo  facility; 

Comments:  Approx.  5.431  square  feet 
— Piers  (3  structures); 

Comments:  Approx.  4,991  square  feet 
— Printing  plant; 

Comments:  Approx.  2,791  square  feet 
—Public  Works  maintenance  facilities 
(8  structures); 
Comments:  Approx.  15,447  square 
feet; 
—Science  labs  facility  (18  structures); 
Comments:  Approx.  79,436  square 
feet; 
—Ship/Marine  facility  (5  structures); 
Comments:  Approx.  76,233  square 
feet; 
— Tech  services  (2  structures); 
Comments:  Approx.  48.059  square 
feet; 
—Training  facilities  (3  structures); 

Comments:  Approx.  9,541  square  feet; 
— Weapon  systems  labs; 
Comments:  Approx.  4,710  square  feet. 
Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  State 


and  local  governments,  reprasentatives 
of  the  honwless.  and  other  interested 
parties  located  in  the  vicinity  of  the 
Naval  Undersea  Warfare  Cepter 
Detachment.  New  Lcmdon,  Connecticut, 
shall  submit  to  said  redevelopment 
authority  Naval  Undersea  Warfare 
Center  Redevelopment  Authcuity 
(NUWC  RDA)  a  notice  of  interest,  of 
such  governments,  representatives  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
said  Section  2905(b).  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  |wop«rty  fcir 
the  intended  use  and  publish  in  a 
newspaper  of  gimeral  circulation  in  the 
New  LcHidon.  Connecticut  area  the  date 
by  which  expressions  of  interest  must 
be  submitted. 
Dated:  April  19. 1996. 

LCDR.  JAGC.  USN.  Federal  Register  Liaiaon 

Officer. 

[FR  Doc  96-11191  Filed  5-3-96;  8:45  am) 


Community  Redevelopment  Autttortty 
and  Available  Surplus  Buildings  snd 
Land  at  MWIary  Installations 
Designated  for  Cloaure:  Naval  Housing 
Area,  Quincy,  Massachusetts  (OffsHs 
con^Mnent  of  Naval  Air  Station,  South 
Weymouth.  MA) 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Housing  Area,  Quincy, 
Massachusetts,  and  the  surplus  property 
that  is  located  at  that  base  closure  site. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  general  information,  contact 
John  J.  Kane,  Director,  Department  of 
the  Navy,  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2300.  telephone  (703)  325-0474,  or 
Marian  E.  DiGiamarino,  Special 
Assistant  for  Real  Estate.  Base  Closure 
Team,  Northern  Division,  Naval 
Facilities  Engineering  Command.  Lester. 
FA  19113-2090,  telephone  (610)  595- 
0762.  For  more  detailed  information 
regarding  particular  properties 
identified  in  this  Notice  (i.e.  acreage, 
floorplan,  sanitary  facilities,  exact  street 
address,  etc.).  contact  Helen  Mc  Cabe, 
Realty  Specialist,  Base  Closure  Team, 
Northern  Division,  Naval  Facilities 
Engineering  Command,  Lester,  PA 
19113-2090,  telephone  (610) 595-0549. 
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SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Naval  Housing  Area,  Quincy, 
Massachusetts,  was  designated  for 
closure  pursuant  to  the  Oefense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  on 
September  28, 1995,  the  land  and 
facilities  at  this  installation  were 
declared  excess  to  the  Department  of 
Defense,  and  made  available  for  use  by 
other  federal  public  agencies.  No 
interest  has  been  expressed. 

Notice  of  Surplus  Property:  Pursuant 
to  paragraph  (7)(B)  of  Section  2905(b)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  the  following 
information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Housing  Area, 
Quincy.  Massachusetts,  is  published  in 
the  Federal  Register. 

Redevelopment  Authority:  The 
redevelopment  authority  for  the  Naval 
Housing  Area,  Quincy.  Massachusetts, 
for  purposes  of  implementing  the 
provisions  of  the  E)efense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  City  of  Quincy.  chaired 
by  Mayor  James  A.  Sheets.  For  further 
information'contact  Bemice  Mader. 
Administrative  Assistant,  City  of 
Quincy,  City  Hall,  1305  Hancock  Street, 
Quincy,  Massachusetts  02169. 
telephone  (617)  376-1990  facsimile 
(617) 376-1995. 

Surplus  Property  Descriptions:  The 
following  is  a  listing  of  the  land  and 
facilities  at  the  Naval  Housing  Area. 
Quincy,  Massachusetts  which  consists 
of  two  housing  sites  known  as 
Squantum  Gardens  and  Naval  Terrace, 
that  are  surplus  to  the  federal 
government. 

Land:  Approximately  28  acres  of 
improved  and  unimproved  fee  simple 
land  at  the  Naval  Housing  Area,  Quincy, 
Massachusetts.  In  general,  all  areas  will 
be  available  upon  the  closure  of  the 
Naval  Housing  Area,  anticipated  for 
September  1997. 

Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above  described  land  which  will  be 
available  when  the  Naval  Housing 
closes  in  September  1997,  unless 
otherwise  indicated.  Property  numbers 
are  available  on  request: 
— Administrative  facility; 

Comments:  Approx.  1,703  square  feet, 
— Family  housing  dwellings  (36 
structures); 

Comments:  Approx:  135,962  square 
feet; 
—  Family  housing  garage/storage 
facilities  (17  structures); 


Comments:  Approx.  20,720  square 
feet; 
— Heat  plant  facilities  (9  structures); 

Comments:  Approx.  3,226  square  feet; 
— Public  Works  facility; 

Comments:  Approx.  7,039  square  feet. 

Expressions  of  Interest:  Pursuant  to 
paragraph  7(C)  of  Section  2905(b)  of  the 
E)efense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  by  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  State 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  the  . 
Naval  Housing  Area,  Quincy, 
Massachusetts,  shall  submit  to  said 
redevelopment  authority  City  of  Quincy 
a  notice  of  interest,  of  such 
governments,  representatives  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  paragraph  7(C)  of 
said  Section  2905(b).  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Quincy,  Massachusetts  the  date  by 
which  expressions  of  interest  must  be 
submitted. 

Dated:  April  19. 1996. 

M.A.  Waters. 

LCDR.  JAGC.  USN  Federal  Register  Liaison 
Officer. 

|FR  Doc.  96-11192  Filed  S-3-96;  8:45  am] 

BtLUNO  CODE  SSIO-FF-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
State  Student  Incentive  Grant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
receipt  of  state  applications  for  fiscal 
year  1996. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  gives  notice  of  the  closing 
date  for  receipt  of  State  applications  for 
fiscal  year  1996  funds  under  the  State 
Student  Incentive  Grant  (SSIG)  Program. 
This  program,  through  matching 
formula  grants  to  States  for  student 
awards,  provides  grants  to  students  with 
substantial  financial  need.  The  SSIG 
Program  supports  Goals  2000,  the 
President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  enhancing  opportunities  for 
postsecondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  students  graduate  from 


high  school  and  pursue  high  quality 
postsecondary  education. 

A  State  that  desires  to  receive  SSIG 
funds  for  this  fiscal  year  must  have  an 
agreement  with  the  Secretary  as 
provided  under  section  1203(a)  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  State  must  submit 
an  application  through  the  State  agency 
that  administered  its  SSIG  Program  as  of 
July  1, 1985,  unless  the  Governor  has 
subsequently  designated,  and  the 
Secretary  has  approved,  a  different  State 
agency. 

The  Secretary  is  authorized  to  accept 
applications  from  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Repubhc  of  Palau.  Authority  for  this 
program  is  contained  in  sections  41 5 A 
through  415E  of  the  HEA.  (20  U.S.C. 
1070C-1070C-4) 

Closing  Date  for  Transmittal  of 
Applications:  An  application  for  fiscal 
year  1996  SSIG  funds  must  be  mailed  or 
hand-delivered  by  June  6, 1996. 

Application  Form:  The  required 
application  form  for  receiving  SSIG 
funds  will  be  mailed  to  officials  of  the 
appropriate  State  agency  in  each  State  at 
least  30  days  before  the  closing  date. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the  HEA 
and  the  program  regulations  cited  in 
this  notice.  The  Secretary  strongly  urges 
that  applicants  only  submit  information 
that  is  requested. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to:  Mr.  Fred  Sellers,  Chief, 
Pell  and  State  Grant  Section,  Room 
3045.  ROB-3,  U.S.  Department  of 
Education,  Student  Financial  Assistance 
Programs,  600  Independence  Avenue, 
S.W.,  Washington,  D.C.  20202-5447. 

The  Secretary  will  accept  the 
following  proof  of  mailing:  (1)  A  legibly 
dated  U.S.  Postal  Service  postmark;  (2) 
a  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service;  (3)  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier;  or  (4)  any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
The  Department  of  Education 
encourages  applicants  to  use  certified  or 
at  least  first-class  mail. 

A  late  applicant  cannot  be  assured 
that  its  application  will  be  considered 
for  fiscal  year  1996  funding. 
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Applications  Delivered  by  Hand:  An 
application  that  is  haild-delivered  must 
be  taken  to  Mr.  Fred  Sellers,  U.S. 
Department  of  Education,  Student 
Financial  Assistance  Programs,  7th  and 
D  Streets,  S.W.,  Room  3045.  General 
Service  Administration  Regional  Office 
Building  #3,  Washington.  D.C.  Hand- 
deliverwi  applications  will  be  accepted 
between  8.00  a.m.  and  4:30  p.m.  daily 
(Eastern  time),  except  Saturdays, 
Sundays,  and  Federal  holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Information:  Section  415C(a) 
of  the  HEA  requires  that  an  annual 
application  be  submitted  for  a  State  to 
receive  SSIG  funds.  In  preparing  the 
application,  each  State  agency  should  be 
guided  by  the  table  of  allotments 
provided  in  the  application  package. 

State  allotments  are  determined 
according  to  the  statutorily  mandated 
formula  under  section  415B  of  the  HEA 
and  are  not  negotiable.  A  State  may  also 
request  its  share  of  reallotment.  in 
addition  to  its  basic  allotment,  which  is 
contingent  upon  the  availability  of  such 
additional  funds. 

In  fiscal  year  1995.  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Trust 
Territory  of  the  Pacific  Island  (Palau). 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  received  funds  under 
the  SSIG  Program. 

Applicable  Regulations:  The 
following  regulations  are  applicable  to 
the  SSIG  Program: 

(1)  The  SSIG  Program  regulations  m 
34  CFR  part  692. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  75.60  through 
75.62  (Ineligibility  of  Certain 
Individuals  to  Receive  Assistance),  part 

76  (State- Administered  Programs),  part 

77  (Definitions  that  Apply  to 
Department  Regulations),  part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  82  (New 
Restrictions  on  Lobbying),  part  85 

■    (Govemmentwide  Debaiment  and 
Suspension  (Nonprocurement),  and 

•    Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  part 
86  (Drug-Free  Schools  and  Campuses). 

(3)  The  regulations  in  34  CFR  part  604 
that  implement  section  1203  of  the  HEA 
(Federal-State  Relationship 

Agreements). 

(4)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 


FOR  FURTHER  WFORMATICM:  For  further 
information  contact  Mr.  Greg  Gerrans, 
Pell  and  State  Grant  Section.  U.S. 
Department  of  Education.  Student 
Financial  Assistance  Programs. 
Washington.  D.C.  20202-5447; 
telephone  (202)  708-4607.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday.  (20  U.S.C.  1070c-1070c-4) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.069,  State  Student  Incentive 
Grant  Program) 

Dated:  May  1,1996. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  96-11222  Filed  5-03-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6468-«l 

RetrofltfRebuild  Requirement*  for  1993 
and  Earllw^  Model  Year  UrtMn  Buses; 
PukHic  Review  of  a  Notification  of 
Intent  to  Certify  Equipment 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  45  day 

public  review  and  comment  period. 


SUMMARY:  Engelhard  Corporation 
(Engelhard)  has  submitted  to  the  Agency 
a  notification  of  intent  to  certify  urban 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  part  85,  subpart  O.  The 
notification  describes  equipment 
consisting  of  an  engine  rebuild  kit  (fuel 
injectors,  cylinder  kits,  camshafts, 
blower,  turbocharger,  cyUnder  heads, 
by-pass  valve,  exhaust  manifold  and 
associated  gaskets)  along  with  a 
catalytic  converter  muffler  that  replaces 
the  existing  muffler  in  the  exhaust 
stream.  Several  of  the  engine  rebuild 
components  will  have  a  proprietary 
coating  applied  to  the  surface. 
Engelhard  has  proposed  a  three-tiered 
supply  approach,  discussed  in  more 
detail  below,  intended  to  provide 
flexibility  to  transit  operators  using  this 
equipment.  Engelhard  intends  that  this 
equipment  be  certified  to  the  0.1  grams 
per  brake-horsepower-hour  (gA)hp-hr) 
particulate  matter  standard  for  1979- 
1990  model  year  Detroit  Diesel 
Corporation  (DDC)  6V92TA  engines 
having  mechanical  unit  injectors  (MUI). 
Pursuant  to  §  85.1407(a)(7),  today  s 


Federal  Register  notice  summarizes  the 
notification,  announces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  any  comments  it  receives,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urt)an  bus  engines. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  Category 
Xni  of  Public  Docket  A-93-42,  entitled 
"Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment".  This  docket  is 
located  at  the  address  listed  below. 
Today's  notice  initiates  a  45-d8y 
period  during  which  the  Agency  Mrill 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  the  addresses 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  20. 1996. 
ADDRESSES:  Submit  sef>arate  copies  of 
coiTunents  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency.  Public  Docket  A-93-42 
(Category  XID-A).  Room  M-1500.  401  M 
Street  S.W..  Washington,  DC  20460. 

2.  Tom  Strieker,  Engine  Comphance 
Programs  Group,  Engine  Programs  and 
Comphance  Division  (6403J).  U.S. 
Environmental  Protection  Agency.  401 
"M"  Street  SW.  Washington,  DC  20460. 

The  Engelhard  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from  8 
a.m.  until  5:30  p'm..  Monday  through 
Fridav.  As  provided  in  40  CFR  part  2. 
a  reasonable  fee  may  be  charged  by  the 
Agency  for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker,  Engine  Programs  and 
Compliance  Division  (6403J).  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW.  Washington,  D.C.  20460 
Telephone:  (202)  233-9322. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

On  April  21.  1993.  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359).  The  retrofit/ 
rebuild  program  is  intended  to  reduce 
the  ambient  levels  of  particulate  matter 
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(PM)  in  urban  areas  and  is  limited  to 
1993  and  earlier  model  year  (MY)  urban 
buses  operating  in  metropolitan  areas 
with  1980  populations  of  750.000  or 
more,  whose  engines  are  rebuilt  or 
replaced  after  January  1,  1995. 
Operators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1  sets 
particulate  matter  emissions 
requirements  for  each  urban  bus  engine 
in  an  operator's  fleet  which  is  rebuilt  or 
replaced:  Option  2  is  a  fleet  averaging 
program  that  sets  out  a  speciHc  annual 
target  level  for  average  PM  emissions 
from  urban  buses  in  an  operator's  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment 
which  has  been  certified  by  EPA. 
Emissions  requirements  under  either  of 
the  two  options  depend  on  the 
availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
model.  To  be  used  for  Option  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Option  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program. 

Under  Option  1.  additional 
information  regarding  cost  must  be 
submitted  in  the  application  for 
certification,  in  order  for  certification  of 
that  equipment  to  initiate  (or  trigger) 
program  requirements  for  a  particular 
engine  model.  In  order  for  the 
equipment  to  serve  as  a  trigger,  the 
certifier  must  guarantee  that  the 
equipment  will  be  offered  to  affected 
operators  for  $7,940  or  less  at  the  0.10 
g/bhp-hr  PM  level,  or  for  $2,000  or  less 
for  the  25  percent  or  greater  reduction 
in  PM.  Both  of  the  above  amounts  are 
based  on  1992  dollars  and  include  life 
cycle  costs  incremental  to  the  cost  of  a 
standard  rebuild. 

II.  Application  for  Certification 

'Engelhard  Corporation  has  applied  for 
certification  of  equipment  applicable  to 
1979-1990  model  year  Detroit  Diesel 
Corporation  (DDC)  6V92TA  diesel 
engines  with  mechanical  unit  injectors 
(MUI).  The  application  states  that  the 
candidate  equipment  achieves  a 
particulate  matter  (PM)  level  of  0.1 
g/bhp-hr.  Life  cycle  costs  for  operators 
are  stated  to  be  less  than  $7,940  (in  1992 
dollars)  for  all  affected  operators.  The 
use  of  the  equipment  by  transit 
operators  to  meet  program  requirements 
is  discussed  further  below. 


The  equipment  being  certified 
consists  of  an  engine  rebuild  kit  in 
conjunction  with  a  catalytic  converter 
muffler  that  takes  the  place  of  the 
original  muffler  installed  in  the  engine 
exhaust  system.  The  engine  rebuild  kit 
consists  of  two  separate  parts  kits.  One 
kit  contains  new  components  including 
cylinder  kits,  blower  by-pass  valve,  air 
inlet  hose,  and  gaskets.  The  other  parts 
kit  contains  remanufactured 
components  including  fuel  injectors, 
camshafts,  blower  assembly, 
turbocharger,  exhaust  manifold(s), 
turbocharger  Y-inlet  pipe,  and  cylinder 
head  assemblies.  (The  cylinder  head(s), 
valve  faces,  piston  crowns,  and  exhaust 
manifold(s),  and  turbo  Y-inlet  have  a 
proprietary  coating  applied  to  the 
surface).  One  of  each  type  of  kit  is 
required,  depending  on  the  horsepower 
rating  of  the  engine,  direction  of  engine 
rotation,  and  camshaft  mounting  gear 
type.  A  total  of  twelve  combinations  of 
these  two  kits  are  available.  The  specific 
catalytic  converter  part  to  be  used 
depends  on  the  type  of  coach  as  well  as 
the  type  of  engine. 

Engelhard  provides  a  table  listing  the 
various  catalytic  converter  kits  available 
for  different  engine/coach  combinations. 
The  Engelhard  catalytic  converter  used 
in  this  equipment  package  is  not  the 
same  as  the  Engelhard  catalytic 
converter  previously  certified  by  EPA 
(60  FR  28402,  May  31, 1995),  therefore, 
transit  operators  cannot  use  the 
previously  certified  converter  in  place 
of  the  new  converter  in  this  kit. 

Engelhard  states  its  intention  that 
certification  of  this  equipment  trigger 
program  requirements  for  the  0.1  g/bhp- 
hr  PM  standard  for  applicable  engines, 
and  provides  life  cycle  cost  information. 
The  life  cycle  cost  of  the  Engelhard  kit, 
in  1992  dollars,  is  stated  as  $13,502, 
which  includes  $10,686  for  the  engine 
rebuild  kit,  $2,600  for  the  catalytic 
converter  muffler,  and  $216  for 
installation  of  the  catalytic  converter 
muffler.  Engelhard  indicates  that  the  life 
cycle  cost  ($13,502)  is" $7,940 
incremental  to  the  cost  of  a  "standard" 
rebuild,  which  is  hsted  as  $5,562,  and 
therefore  meets  the  life  cycle  cost 
requirements.  Engelhard  uses  $5,562  as 
the  cost  a  "standard"  rebuild  because 
this  figure  is  the  purchase  price  (in  1992 
dollars)  quoted  by  Detroit  Diesel 
Corporation  for  its  upgrade  rebuild  kit 
(see  61  FR  8275,  March  4,  1996).  The 
labor  to  rebuild  an  engine  will  be  the 
same  for  a  "standard"  rebuild  and  the 
candidate  kit/ with  the  exception  of  the 
additional  labor  required  for  installation 
of  the  catalytic  converter  muffler. 
Engelhard  states  in  its  notification  that 
there  is  no  fuel  economy  penalty 
associated  with  the  candidate 


equipment.  EPA's  preliminary  review  of 
the  test  data  of  the  notification, 
however,  suggests  a  fuel  economy 
penalty  of  roughly  four  (4)  percent  with 
the  candidate  equipment,  and,  if  a  4 
percent  fuel  economy  penalty  exists,  it 
would  increase  life  cycle  costs  about 
$1,140  (in  1992  dollars).  At  this  point, 
EPA  has  not  determined  whether  a  fuel 
economy  penalty  exists,  and  requests 
comments  concerning  this  issue.  EPA 
will  use  information  gathered  through 
public  comment  and  from  the  certifier 
to  resolve  this  issue.  If  Engelhard  cannot 
show  that  its  equipment  will  be  offered 
to  all  operators  for  less  than  $7,940  (in 
1992  dollars),  incremental  to  the  cost  of 
a  standard  rebuild,  then  certification 
may  proceed  but  it  would  not  trigger  the 
0.1  g/bhp-hr  PM  standard. 

Engelhard  presents  data  from  testing  a 
1987  model  year  configuration  Detroit 
Diesel  6V92TA  MUI  engine  with  the 
Engelhard  upgrade  kit  and  converter  kit 
installed,  documenting  a  PM  emissions 
level  of  0.08  g/bhp-hr.  This  test  also 
showed  that  emissions  of  hydrocarbon 
(HC),  carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx).  and  smoke  were  within 
the  applicable  standards.  Engelhard  also 
presents  comparative  baseline  test  data 
ht)m  a  standard  1979  rebuilt  engine 
configuration.  These  data  document  PM 
emissions  of  0.33  g/bhp-hr  in  the 
standard  rebuild  configuration. 
Although  the  PM  level  of  the  standard 
1979  engine  rebuild  is  somewhat  low 
(0.33  g/bhp-hr),  EPA  believes  that 
engines  emitting  in  the  0.50  g/bhp-hr 
range  would  still  meet  the  0.1  g/bhp-hr 
PM  standard  with  the  Engelhard  kit 
installed  because  installation  of  the  kit 
results  in  the  replacement  of  all 
emissions  related  parts  with  a  specific 
set  of  parts,  the  combination  of  which 
results  in  a  documented  PM  level  of 
0.08  g/bhp-hr.  In  other  words,  the 
emission  level  of  the  original  engine, 
prior  to  installation  of  the  Engelhard  kit, 
may  be  irrelevant  since  all  emission 
related  parts  are  replaced  upon 
installation  of  the  kit.  EPA  requests 
comments  on  whether  or  not  all  engines 
for  which  certification  is  intended  will 
meet  the  0.1  g/bhp-hr  PM  standard. 

In  a  March  25, 1996  addendum  to  its 
notification  of  intent  to  certify, 
Engelhard  requested  approval  of  this  kit 
under  three  different  supply  scenarios 
described  below.  The  purpose  of  this 
proposal  was  to  provide  increased 
flexibility  to  operators  and  to  allow 
transits  to  make  use  of  existing  transit 
personnel  to  the  maximum  extent 
possible. 

Under  supply  option  1,  Engelhard 
would  provide  the  coated  engine 
components,  the  catalytic  converter 
muffler,  and  the  cylinder  kits.  The 


remaining  parts  (fuel  injectors, 
camshafts,  blower  and  turbocharger) 
could  be  purchased  or  supplied 
separately  as  long  as  such  parts  were 
Engelhard  specified  OEM  components 
or  their  equivalent. 

Under  supply  option  2,  Engelhard 
would  supply  all  components  in  the  kit 
as  described  in  the  notification  of  intent 
to  certify. 

Under  supply  option  3,  Engelhard 
would  supply  the  coated  engine 
components,  the  catalytic  converter, 
muffler,  and  the  new  engine 
components  (cylinder  kits,  blower  by- 
pass valve,  air  inlet  hose,  and  gaskets). 
The  remanufactured  components  (fuel 
injectors,  camshafts,  blower  assembly 
and  turbocharger)  would  be  required  to 
be  remanufactured  by  Engelhard 
Certified  Remanufactiirers.  Such 
"certified  remanufacturers"  would 
consist  of  transits  or  other  third  parties 
designated  by  Engelhard  as  capable  of 
lemanufocturing  these  components 
within  the  tolerances  prescribed  by 
Engelhard  v«th  proper  quality  control. 
Engelhard  proposed  to  provide  training 
to  those  interested  in  becoming  a 
certified  Engelhard  remanufactuier. 

EPA  expects  to  evaluate  each  of  these 
supply  options  and  their  impact  on  life 
cycle  costs.  Also,  EPA  will  evaluate 
whether  any  of  these  options  will 
compromise  the  ability  of  the  Engelhard 
kit  to  achieve  0.1  g/bhp-hr  PM  standard 
in  the  field. 

If  EPA  approves  the  request  for 
certification  of  this  equipment,  urban 
bus  operators  who  choose  to  comply 
with  compliance  Option  1  of  this 
regulation  wrill  be  required  to  use  this 
equipment  or  other  equipment  certified 
to  the  0.1  g/bhp-hr  standard  beginning 
six  months  after  certification  approval, 
when  applicable  engines  are  rebuilt  or 
replaced. 

If  EPA  approves  Engelhard's 
certification  request,  urban  bus 
operators  who  chose  to  comply  under 
compliance  Option  2  of  this  regulation 
may  also  use  the  Engelhard  equipment. 
If  certification  is  approved  by  EPA,  the 
emission  levels  of  the  Engelhard  rebuild 
kit  will  be  used  to  modify  the  Option  2 
post-rebuild  levels  in  July  1996. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  EPA  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  described 
in  this  application  should  be  certified. 
Interested  parties  are  encouraged  to 
review  this  application,  and  provide 
comments  related  to  whether  or  not  the 
equipment  described  in  it  should  be 
certified  pursuant  to  the  urban  bus 
retrofit/rebuild  program.  Comments 
should  be  provided  in  writing  to  the 


address  listed  under  the  Addresses 
section  of  this  notic». 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  the 
interested  parties,  and  attempt  to 
resolve  or  clarify  issues  as  necessary. 
During  the  review  process,  EPA  may 
add  additional  documents  to  the  docket 
as  a  resuh  of  the  review  process.  These 
documents  will  also  be  available  for 
public  review  and  comment  within  the 
45  day  period. 

Dated:  April  26, 1996. 
Rkhard  Wilson, 

Acting  Assistant  Administrator  for  Office  of 
Air  and  Radiation. 

IFR  Doc.  96-11077  Filed  5-3-96;  8:45  ami 
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1996;  Open  Video  Systems  (CS 

Docket  No.  96-46) 
Telephone  Company-Cable; 

Television  Cross-Ownership  Rules. 

Sections  63-54—61-58  (OC  Docket 

No.  87-266  (Terminated)) 
Number  of  Petitions  Filed:  1 

Federal  Communications  Comniisston. 

Williaa  F.  Cataa, 

Acting  Secretary. 

(FR  Doc  96-11176  Filed  5-»-96:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[RiportNa212q 

PetttkNW  for  Reconsideration  and 
Clariflcation  of  Actions  in  Rulamaldng 

Procosdings 

May  1. 1996. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street, 
N.W.,  Washington.  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
May  21. 1996.  See  Section  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  RepUes  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  of  the 

Commission's  Regulatory  Policies 
Governing  Domestic  Fixed 
Satellites  and  Separate  International 
Satellite  Systems.  (IB  Docket  No. 

95—41) 
Number  of  Petitions  Filed:  4 

Subject:  Preemption  of  Local  Zoning 
Regulation  of  Satellite  Earth 
StaUons  (IB  Docket  No.  95-59) 
Number  of  Petitions  Filed:  8 

Subject:  Streamlining  Broadcast  EEO 
Rules  and  Policies.  Vacating  the 
EEO  Forfeiture  Policy  Statement 
and  Amending  Section  1.80  of  the 
Commission's  Rules  to  Include  EEO 
Forfeiture  Guidelines  (MM  Docket 
No.  96-16) 
Number  of  Petitions  Filed:  1 

Subject:  Implementation  of  Section  302 
of  the  Telecommunications  Act  of 


FEDERAL  DEPOSIT  M8URANCE 
CORPORATION 

SunsWns  Act  MesUng 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  herrfjy  given  that 
at  3:33  p.m.  on  Tuesday.  April  30. 1996, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  supervisory 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Eugene  A.  Lud%vig  (Comptroller  of  the 
Currency),  Director  Jonathan  L.  Fiechter 
(Acting  Director,  Office  of  Thrift 
Supervision),  and  Chairman  Ridu 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
pubUc;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii)  of  the  'Government 
in  the  Sunshine  Act"  (5  U.S.C.  552b 
(c)(4),  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

"The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W..  Washington, 
DC. 

Dated:  May  1,1996. 
Fedwal  Deposit  Insurance  Ck)rporation 
Valerie  ].  Beat, 
Assistant  Executive  Secretary. 
[FR  Doc  96-11296  Filed  5-2-96;  2:09  pml 
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FEDERAL  MARITME  COMMISSION 
Notice  of  Agrsemant(s)  Fied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
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following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  OfBce  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
'Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  p>ending  agreement. 

Agreement  No:  202-002744-087 

Title:  West  Coast  of  South  America 
Agreement 

Parties: 
A.P.  Moller-Maersk  Line 
Compania  Chilena  de  Navigacion 

Interoceania,  S.A. 
Compania  Sud  Americana  de 

Vapores,  S.A. 
Crowley  American  Transport,  Inc. 
Sea-Land  Service,  Inc. 
South  Pacific  Shipping  Company  Ltd. 

Synopsis:  The  proposed  amendment 
revises  Article  14. (c)(1)  to  provide 
that  service  contracts  shall  be  for  a 
maximum  term  of  one  year  unless 
otherwise  unanimously  agreed  to  by 
the  Members.  It  also  restates  the 
Agreement. 

Agreement  No.:  202-010689-059 

Title:  Transpacific  Westbound  Rate 
Agreement 

Parties: 
American  President  Lines.  Ltd. 
Hapag-Lloyd  Aktiengesellschaft 
Kawasaki  Kisen  Kaisha,  Ltd. 
A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Nedlloyd  Lijnen  B.V. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Ltd. 
Orient  Overseas  Container  Line,  Inc. 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
modifies  the  Agreement  to  state  that 
all  voting  provisions  now  in  the 
various  sections  of  the  Agreement  will 
be  combined  into  a  single  concise 
statement  and  to  clarify  ambiguities 
that  reflects  existing  practice  and 
interpretation  of  the  Agreement.  In 
addition,  it  deletes  the  Voting  groups 
in  the  Agreement. 

Agreement  No.:  224-200985 

Title:  Port  of  Galveston/Wallenius  Lines 

North  America,  Inc.  Incentive 

Operating  Agreement 
Parties: 

Port  of  Galveston  ("Port") 


Wallenius  Lines  North  America,  Inc. 
("Wallenius") 
Synopsis:  The  proposed  Agreement 
authorizes  the  Port  to  refund  to 
Wallenius  6V2  percent  of  the 
applicable  Port  tariff  dockage  fees, 
provided  Wallenius  makes  a 
minimum  of  36  port  calls  during  the 
calendar  year. 

Dated:  April  30, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  96-11147  Filed  5-3-96:  8:45  am) 
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Ocean  Freight  Forwardar  Licanaa 
Applicanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573. 
Export  Center,  55  Farwell  Street  #1, 

Newton.  MA  02160-1006.  Nada  Saad. 

Sole  Proprietor 
Kasi  Renganathan.  4385  Pinewalk  Drive. 

Alpharetta,  GA  30202-7048,  Sole 

Proprietor 
Seko  Ocean  Forwarding,  Inc.,  790  Busse 

Road,  Elk  Grove  Village.  IL  60007. 

Officers:  Peter  Baker.  Chief  Executive 

Officer,  Daniel  Para,  President 

Dated:  April  30,  1996. 
Joseph  C.  Polking, 

Secretary. 

[PR  Doc.  96-11153  Filed  5-3-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disaasa  Control  and 
Prevention 

[Announcement  123] 

National  Institute  for  Occupational 
Safety  and  Health;  Grants  for 
Education  Programs  In  Occupational 
Safety  and  Health;  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 


applications  are  being  accepted  for 
fiscal  year  (FY)  1997  training  grants  in 
occupational  safety  and  health.  The 
purpose  of  these  grants  is  to  provide  an 
adequate  supply  of  qualified  personnel 
to  carry  out  the  purposes  of  the 
Occupational  Safety  and  Health  Act. 
This  announcement  includes  an 
expanded  emphasis  on  research  and 
research  training  and  an  emphasis  on 
establishing  new  and  innovative 
training  technologies  for  both 
Educational  Resource  Centers  (ERCs) 
and  Training  Project  Grants  (TPGs). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Occupational  Safety  and  Health. 
(For  ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  "WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.") 

Authority 

This  program  is  authorized  under 
section  21(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 
670(a)).  Regulations  applicable  to  this 
program  are  in  42  CFR  Part  86,  "Grants 
for  Education  Programs  in  Occupational 
Safety  and  Health." 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  or  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  field  and 
is  located  in  a  State,  the  District  of 
Columbia,  or  U.S.  Territory  is  eligible  to 
apply  for  a  training  grant. 

Availability  of  Funds  and  Types  of 
Training  Awards  and  Applicant 
Characteristics 

CDC  expects  approximately  » 
$11,500,000  to  be  available  in  FY  1997. 

A.  Approximately  $10,400,000  of  the 
total  funds  available  will  be  utilized  as 
follows: 

1.  To  award  approximately  eight  non- 
competing  continuation  and  six 
competing  continuation  or  new 
Occupational  Safety  and  ERC  training 
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grants  totaling  approximately 
$8,200,000  and  ranging  from 
approximately  $400,000  to  $800,000 
with  the  average  award  being 
approximately  $600,000.  An 
Occupational  Safety  and  Health 
Educational  Resource  Center  shall  be  an 
identifiable  organizational  unit  within 
the  sponsoring  organization  and  shall 
consist  of  the  following  characteristics: 

a.  Cooperative  arrangements  with  a 
medical  school  or  teaching  hospital 
(with  an  established  program  in 
preventive  or  occupational  medicine); 
with  a  school  of  nursing  or  its 
equivalent;  with  a  school  of  public 
health  or  its  equivalent;  or  with  a  school 
of  engineering  or  its  equivalent.  It  is 
expected  that  other  schools  or 
departments  with  relevant  disciplines 
and  resources  shall  be  represented  and 
shall  contribute  as  appropriate  to  the 
conduct  of  the  total  program,  e.g., 
epidemiology,  toxicology,  biostatistics. 
environmental  health,  law,  business 
administration,  and  education.  Specific 
mechanisms  to  implement  the 
cooperative  arrangements  between 
departments,  schools/colleges, 
universities,  etc..  shall  be  demonstrated 
in  order  to  assure  that  the  intended 
multidisciplinary  training  and 
education  will  be  engendered. 

b.  A  Center  Director  who  possesses  a 
demonstrated  capacity  for  sustained 
productivity  and  leadership  in 
occupational  health  and  safety 
education  and  training.  The  Director 
shall  oversee  the  general  operation  of 
the  Center  Program  and  shall,  to  the 
extent  possible,  directly  participate  in 
training  activities.  Provisions  shall  be 
made  to  employ  a  Deputy  Director  who 
shall  be  responsible  for  managing  the 
daily  administrative  duties  of  the  Center 
and  to  increase  the  Center  Director's 
availability  to  ERC  staff  and  to  the 
public.  At  least  one  full-time  equivalent 
effort  shall  be  demonstrated  between  the 
two  positions. 

c.  Program  Directors  who  are  full-time 
faculty  and  professional  staff 
representing  various  disciplines  and 
qualifications  relevant  to  occupational 
safety  and  health  who  are  capable  of 
planning,  establishing,  and  carrying  out 
or  administering  training  projects 
undertaken  by  tJhe  Center.  Each 
academic  program,  as  well  as  the 
continuing  education  and  outreach 
program  shall  have  a  Program  Director. 

d.  Faculty  and  staff  with 
demonstrated  training  and  research 
expertise,  appropriate  facilities  and 
ongoing  training  and  research  activities 
in  occupational  safety  and  health  areas. 

e.  A  program  for  conducting 
education  and  training  in  four  core 
disciplines:  occupational  physicians. 


occupational  health  nurses,  industrial 
hygienists,  and  occupational  safety 
personnel.  There  shall  be  a  minimum  of 
five  full-time  students  in  each  of  the 
core  programs,  with  a  goal  of  a 
minimum  of  30  full-time  students  (total 
in  all  of  core  programs  together). 
Although  it  is  desirable  for  a  Center  to 
have  the  full  range  of  core  programs,  a 
Center  with  a  minimum  of  tluee 
components  of  which  two  are  in  the 
core  disciplines  is  eligible  for  support 
providing  it  is  demonstrated  that 
students  will  be  exposed  to  the 
principles  and  issues  of  all  four  core 
disciplines.  In  order  to  maximize  the 
unique  strengths  and  capabilities  of 
institutions,  consideration  will  be  given 
to  the  development  of  new  and 
innovative  academic  programs  that  are 
relevant  to  the  occupational  safety  and 
health  field,  e.g.,  ergonomics,  industrial 
toxicology,  occupational  injury 
prevention,  and  occupational 
epidemiology.  Centers  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  Each 
core  program  curriculum  shall  include 
courses  from  non-core  categories  as  well 
as  appropriate  clinical  rotations  and 
field  experiences  with  public  health  and 
safety  agencies  and  with  labor- 
management  health  and  safety  groups. 
Where  possible,  field  experience  shall 
involve  students  representing  other 
disciplines  in  a  manner  similar  to  that 
used  in  team  surveys  and  other  team 
approaches. 

f.  A  specific  plan  describing  how 
trainees  will  be  exposed  to  the 
principles  of  all  other  occupational 
safety  and  health  core  and  allied 
disciplines.  Consortium  Centers 
generally  have  geographic,  policy  and 
other  barriers  to  achieving  this  Osnter 
characteristic  and,  therefore,  must  give 
special,  if  not  innovative,  attention  to 
thoroughly  describing  the  approach  for 
fulfilling  the  multidisciplinary 
interaction  between  students. 

g.  Demonstrated  impact  of  the  ERC  on 
the  curriculum  taught  by  relevant 
medical  specialties,  including  family 
practice,  internal  medicine, 
dermatology,  orthopedics,  pathology, 
radiology,  neurology,  perinatal 
medicine,  psychiatiy.  etc..  and  on  the 
curriculum  of  undergraduate,  graduate 
and  continuing  education  of  primary 
core  disciplines  as  well  as  relevant 
medical  specialities  and  the  curriculum 
of  other  schools  such  as  engineering, 
business,  and  law. 

h.  An  outreach  program  to  interact 
with  and  help  other  institutions  or 
agencies  located  within  the  region. 
Programs  shall  be  designed  to  address 


regional  needs  and  implement 
innovative  strategies  for  meeting  those 
needs.  Partnerships  and  collaborative 
relationships  shall  be  encouraged 
between  ERCs  and  Training  Project 
Grants.  Programs  to  address  the  under- 
representation  of  minorities  among 
occupational  safety  and  health 
professionals  shall  be  encouraged. 
Examples  of  outreach  activities  might 
include  activities  such  as:  Interaction 
with  other  colleges  and  schools  within 
the  ERC  and  with  other  imiversities  or 
institutions  in  the  region  to  integrate 
occupational  safety  and  health 
principles  and  concepts  within  existing 
curricula  (e.g..  Colleges  of  Business 
Administration,  Engineering, 
Architecture,  Law,  and  Arts  and 
Sciences);  exchange  of  occupational 
safety  and  health  feculty  among  regional 
educational  institutions;  providing 
curriculum  materials  and  consultation 
for  curriculum/course  development  in 
other  institutions;  use  of  a  visiting 
faculty  program  to  involve  labor  and 
management  leaders;  cooperative  and 
collaborative  arrangements  with 
professional  societies,  scientific 
associations,  and  boards  of 
accreditation,  certification,  or  licensure; 
and  presentation  of  awareness  seminars 
to  undergraduate  and  secondary' 
educational  institutions  (e.g.,  high 
school  science  fairs  and  career  days)  as 
well  as  to  labor,  management  and 
community  associations. 

i.  A  specific  plan  for  preparing, 
distributing  and  conducting  courses, 
seminars  and  workshops  to  provide 
short-term  and  continuing  education 
training  courses  for  physicians,  nurses, 
industrial  hygienists,  safety  engineers 
and  other  occupational  safety  and 
health  professionals,  paraprofessionals 
and  technicians,  including  personnel 
from  labor-management  health  and 
safety  committees,  in  the  geographical 
region  in  which  the  Center  is  located. 
The  goal  shall  be  that  the  training  be 
made  available  to  a  minimum  of  400 
trainees  per  year  representing  all  of  the 
above  categories  of  personnel,  on  an 
approximate  proportional  basis  with 
emphasis  given  to  providing 
occupational  safety  and  health  training 
to  physicians  in  family  practice,  as  well 
as  industrial  practice,  industrial  nurses, 
and  safety  engineers.  Priority  shall  be 
given  to  establishing  new  and 
innovative  training  technologies, 
including  distance  learning  programs 
and  to  short-term  programs  designed  to 
prepare  a  cadre  of  practitioners  in 
occupational  safety  and  health.  Where 
appropriate,  it  shall  be  professionally 
acceptable  that  Continuing  Education 
Units  (as  approved  by  appropriate 
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professional  associations)  may  be 
awarded.  These  courses  should  be 
structured  so  that  higher  educational 
institutions,  public  health  and  safety 
agencies,  professional  societies  or  other 
appropriate  agencies  can  utilize  them  to 
provide  training  at  the  local  level  to 
occupational  health  and  safety 
personnel  working  in  the  workplace. 
Further,  the  Center  shall  conduct 
periodic  training  needs  assessments, 
shall  develop  a  specific  plan  to  meet 
these  needs,  and  shall  have 
demonstrated  capability  for 
implementing  such  training  directly  and 
through  other  institutions  or  agencies  in 
the  region.  The  Center  should  establish 
and  maintain  cooperative  efforts  with 
labor  imions,  government  agencies,  and 
industry  trade  associations,  where 
appropriate,  thus  serving  as  a  regional 
resource  for  addressing  the  problems  of 
occupational  safety  and  health  that  are 
faced  by  State  and  local  governments, 
labor  and  management. 

j.  A  Board  of  Advisors  or  Consultants 
representing  the  user  and  affected 
population,  including  representatives  of 
labor,  industry,  government  agencies, 
academic  institutions  and  professional 
associations,  shall  be  established  by  the 
Center.  The  Board  shall  meet  regularly 
to  advise  a  Center  Executive  Committee 
and  to  provide  periodic  evaluation  of 
Center  activities.  The  Executive 
Committee  shall  be  composed  of  the 
Center  Director  and  Deputy  Director, 
academic  Program  Directors,  the 
Directors  for  Continuing  Education  and 
Outreach  and  others  whom  the  Center 
Director  may  appoint  to  assist  in 
governing  the  internal  affairs  of  the 
Center. 

k.  A  plan  to  incorporate  research 
training  into  all  asp)ects  of  training  and 
in  research  institutions,  as  documented 
by  on-going  funded  research  and  faculty 
publications,  a  defined  research  training 
plan  for  training  doctoral-level 
researchers  in  the  occupational  safety 
and  health  field.  The  plan  will  include 
how  the  Center  intends  to  strengthen 
existing  research  training  efforts,  how  it 
will  integrate  research  training  activities 
into  the  curriculum,  field  and  clinical 
experiences,  how  it  will  expand  these 
research  activities  to  have  an  impact  on 
other  primarily  clinically-oriented 
disciplines,  such  as  nursing  and 
medicine,  and  how  it  will  build  on  and 
utilize  existing  research  opportunities  in 
the  institution.  Each  ERC  is  required  to 
identify  or  develop  a  minimum  of  one, 
preferably  more,  areas  of  research  focus 
related  to  work  environment  problems. 
Consideration  shall  be  given  to  the  CDC/ 
NIOSH  priority  research  areas  identified 
in  the  National  Occupational  Health 
Research  Agenda  (NORA).  (This 


publication  may  be  obtained  from 
NIOSH).  In  addition  to  the  research  and 
research  training  components,  the  plan 
will  also  include  such  items  as  specific 
strategies  for  obtaining  student  and 
faculty  funding,  plans  for  renovating  or 
acquiring  facilities  and  equipment,  if 
appropriate,  and  a  plan  for  developing 
research-oriented  faculty. 

1.  Evidence  in  obtaining  support  from 
other  sources,  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  gcints  from 
foundations  and  corporate  endowments. 

chairs,  and  gifts. 

2.  Approximately  $250,000  of  the 
available  funds  as  specified  in  A.l.  will 
be  awarded  to  ERCs  to  support  the 
development  of  specialized  educational 
programs  in  agricultural  safety  and 
health  within  the  existing  core 
disciplines  of  industrial  hygiene, 
occupational  medicine,  occupational 
health  nursing,  and  occupational  safety. 
Program  support  is  available  for  feculty 
and  staff  salaries,  trainee  costs,  and 
other  costs  to  educate  professionals  in 
agricultiual  safety  and  health. 

3.  To  award  approximately  thirty-one. 
non-competing  continuation  and  eight 
competing  continuation  or  new  long- 
term  training  project  grants  (TPG) 
totaling  $2,200,000  and  ranging  from 
approximately  $10,000  to  $500,000. 
with  the  average  award  being  $56,000, 
to  support  academic  programs  in  the 
core  disciplines  (i.e..  industrial  hygiene, 
occupational  health  nursing, 
occupational/industrial  medicine,  and 
occupational  safety  and  ergonomics) 
and  relevant  components  (e.g., 
occupational  injury  prevention, 
industrial  toxicology,  ergonomics).  The 
awards  are  normally  for  training 
programs  of  1  academic  year.  They  are 
intended  to  augment  the  scope, 
enrolhnent.  and  quality  of  training 
programs  rather  than  to  replace  funds 
already  available  for  current  operations. 
They  must  also  document  that  the 
program  covers  an  occupational  safety 
and  health  discipline  in  critical  need  or 
meets  a  specific  regional  workforce 
need.  The  types  of  training  currently 
eligible  for  support  are: 

a.  Graduate  training  for  practice, 
teaching,  emd  research  careers  in 
occupational  safety  and  health.  Priority 
will  be  given  to  programs  producing 
graduates  in  areas  of  greatest 
occupational  safety  and  health  need. 
Strong  consideration  will  be  given  to  the 
establishment  of  innovative  training 
technologies  including  distance  learning 
programs. 

b.  Undergraduate  and  other  pre- 
baccalaureate  training  providing 
trainees  with  capabilities  for  positions 


in  occupational  safety  and  health 
professions. 

c.  Special  technical  or  other  programs 
for  long-term  training  of  occupational 
safety  and  health  technicians  or 
specialists. 

d.  Special  programs  for  development 
of  occupational  safety  and  health 
training  curricula  and'educational 
materids,  including  mechanisms  for 
effiectiveness  testing  and 
implementation. 

Awards  will  be  made  for  a  1-  to  5-year 
project  period  with  an  annual  budget 
period.  Funding  estimates  may  vaiy  and 
are  subject  to  change.  Non-competing 
continuation  awards  within  the 
approved  project  periods  will  be  made 
on  the  basis  of  satisfiactory  progress  and 
the  availability  of  funds. 

B.  Approximately  $1,100,000  of  the 
total  funds  available  will  be  awarded  to 
ERCs  to  support  the  development  and 
presentation  of  continuing  education 
and  short  courses  and  academic 
curricula  for  trainees  and  professionals 
engaged  in  the  management  of 
hazardous  substances.  These  funds  are 
provided  to  NIOSH/CDC  through  an 
Interagency  Agreement  with  the 
National  Institute  of  Environmental 
Health  Sciences  as  authorized  by  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA).  The 
hazardous  substance  training  (HST) 
funds  are  being  used  to  supplement 
previous  hazardous  substance 
continuing  education  grant  support 
provided  to  the  ERCs  in  FY  1984  and 
1985  under  the  authority  of  Title  III  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  of  1980  as  amended  by 
SARA  for  the  ERC  continuing  education 
program.  The  hazardous  substance 
academic  training  (HSAT)  funds  are 
being  used  to  supplement  continuing 
industrial  hygiene  core  program  support 
to  develop  and  offer  academic  curricula 
in  the  hazardous  substance  field 
primarily  for  industrial  hygiene 
trainees.  Program  support  is  available 
for  faculty  and  staff  salaries,  trainee 
costs,  and  other  costs  to  provide  training 
and  education  for  occupational  safety 
and  health  and  other  professional 
personnel  engaged  in  the  evaluation, 
management,  and  handling  of  hazardous 
substances.  The  policies  regarding 
project  periods  also  apply  to  these 
activities. 

Purpose 

The  objective  of  this  grant  program  is 
to  award  funds  to  eligible  institutions  or 
agencies  to  assist  in  providing  an 
adequate  supply  of  qualified 
professional  and  para-professional 
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occupational  safety  and  health 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act. 

Review  and  Evaluation  Criteria 

In  reviewing  ERC  grant  applications, 
consideration  will  be  given  to: 

1.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  Special 
consideration  should  be  given  to  the 
development  of  programs  addressing  the 
under-representation  of  minorities 
among  occupational  safety  and  health 
professionals.  Indicators  of  regional 
need  should  include  measures  utilized 
by  the  Center  such  as  previous  record  of 
training  and  placement  of  graduates. 
The  need  for  supporting  students  in 
allied  disciplines  must  be  specifically 
justified  in  terms  of  user  community 
requirements. 

2.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve 
Characteristics  of  an  Educational 
Resource  Center.  (See  A.l.a.-l.) 

3.  Extent  to  which  cvuriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  certificate  or  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

4.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
program,  the  placement  of  graduates, 
employment  history,  and  their  current 
location  by  type  of  institution 
(academic,  industry,  labor,  etc.). 
Previous  continuing  education  training 
in  each  discipline  and  outreach  activity 
and  assistance  to  groups  within  the  ERC 
region. 

5.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  outreach  including  the 
use  of  placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  innovative  strategies  for 
meeting  regional  needs,  critiques  from 
continuing  education  courses,  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

6.  Competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 


Directors  and  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

7.  Institutional  commitment  to  Center 
goals. 

8.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

9.  Appropriateness  of  the  bucket 
required  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  staffs  time  and  effort  in 
continuing  education  and  outreach. 

10.  Evidence  of  the  integration  of 
research  experience  into  the  curriculum, 
field  and  clinical  experiences.  In 
institutions  seeking  funds  for  doctoral 
and  post-doctoral  level  research  training 
(physician  training),  evidence  of  a  plan 
describing  the  research  and  research 
training  the  Center  proposes.  This  shall 
include  goals,  elements  of  the  program, 
research  faculty  and  amount  of  effort, 
support  faculty,  facilities  and 
equipment  available  and  needed,  and 
methods  for  implementing  and 
evaluating  the  program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

13.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  ERC  and  its 
programs  have  had  on  the  DHHS 
Region.  Examples  could  include  a 
continuing  education  needs  assessment, 
a  workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  the  impact  on  primary 
care  practice  and  training,  a  program 
graduate  data  base  to  track  the 
contributions  of  graduates  to  the 
occupational  safety  and  health  field, 
and  the  cost  effectiveness  of  the 
program. 

In  reviewing  long-term  TPG 
applications,  consideration  will  be 
given  to: 

1.  Need  for  training  in  the  program 
area  outlined  by  the  application.  This 
should  include  documentation  of  a  plan 
for  student  recruitment,  projected 
enrollment,  job  opportunities,  regional/ 
national  need  both  in  quality  and 
quantity,  and  for  programs  addressing 
the  under-representation  of  minorities 
in  the  profession  of  occupational  safety 
and  health. 

2.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
safety  and  health. 


3.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  sequence,  related  courses  open  to 
students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches.  There  should 
also  be  evidence  of  integration  of 
research  experience  into  the  curriculum, 
field  and  clinical  experiences. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  Degree  of  institutional 
commitment:  Is  grant  support  necessary 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assumed?  Is 
there  related  instruction  that  will  go  on 
with  or  without  the  grant? 

7.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  Comjjetence,  experience,  training, 
time  commitment  to  the  program  and 
availability  of  faculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
faculty  in  relation  to  the  typw  and  scope 
of  training  involved.  The  program 
director  must  be  a  full-time  faculty 
member. 

9.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards  and 
student  counseling  services. 

10.  Advisory  Committee: 
Membership,  industries  and  labor 
groups  represented;  how  often  they 
meet;  who  they  advise,  role  in  designing 
curriculum  and  establishing  program 
need. 

11.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  program  has  had  on 
the  region.  Examples  could  include  a 
workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  a  program  graduate 
data  base  to  track  the  contributions  of 
graduates  to  the  occupational  safety  and 
health  field,  and  the  cost  effectiveness 
of  the  program. 

Funding  Allocation  Criteria 

For  Educational  Resource  Center 
grants,  the  following  criteria  will  be 
considered  in  determining  funding 
allocations. 

1.  Academic  Core  Progmms 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel -related  costs.  Advanced 
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(doctoral  and  post-doctoral)  and 
specialty  (master's)  programs  will  be 
considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  distinctive  program 
contribution,  and  technical  merit. 

c.  Budget  to  support  students  based 
on  the  program  level  and  the  number  of 
students  supported. 

d.  Budget  to  support  research  training 
programs  to  establish  a  research  base 
within  core  disciplines  and  for  the 
training  of  researchers  in  occupational 
safety  and  health. 

2.  Center  Administration 

Budget  to  support  Center 
administration  to  assure:  coordination 
and  promotion  of  academic  programs; 
interdisciplinary  interaction;  meeting  of 
regional  workforce  needs;  and 
evaluation  of  impact. 

3.  Continuing  Education /Outreach 
Program 

Budget  to  support  outreach  and 
continuing  education  activities  to 
prepare,  distribute,  and  conduct  short 
courses,  seminars,  and  workshops. 

4.  Hazardous  Substance  Training 
Programs 

Budget  to  support  the  development 
and  presentation  of  continuing 
education  courses  for  professionals 
engaged  in  the  management  of 
hazardous  substances. 

5.  Hazardous  Substance  Academic 
Training  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  in  hazardous 
substance  management. 

6.  Agricultural  Safety  and  Health 
Academic  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  and  continuing 
education  courses  in  agricultural  safety 
and  health. 

For  Long-Term  Training  Project 
grants,  the  following  factors  will  be 
considered  in  determining  funding 
allocations. 

Academic  Core  Programs 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 
(doctoral  and  post-doctoral),  specialty 
(master's),  and  baccalaureate/associate 
programs  will  be  considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
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considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  regional  workforce 
needs,  evaluation  of  impact,  distinctive 
program  contribution,  interdisciplinary 
interaction,  and  technical  merit. 

c.  Budget  to  support  students  based 
on  the  program  level  and  the  number  of 
students  supported. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.263. 

Application  Submission  and  Deadline 

Applications  should  be  clearly 
identified  as  an  application  for  an 
Occupational  Safety  and  Health  Long- 
Term  Training  Project  Grant  or  ERC 
Training  Grant.  The  submission 
schedule  is  as  follows: 

New,  Competing  Continuation  and 
Supplemental  Receipt  Date:  July  1, 
1996. 

An  original  and  two  copies  of  new, 
competing  continuation  and 
supplemental  applications  (Form  CDC 
2.145A  ERC  or  TPG)  should  be 
submitted  to:  Ron  Van  Duyne  (Attn: 
Georgia  Jang),  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  321,  Mailstop  E-13,  Atlanta,  GA 
30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 


competition  and  will  be  returned  to  the 
applicant. 

Non-Competing  Continuation  Receipt 
Date:  November  15,  1996. 

An  original  and  two  copies  of  non- 
competing  continuation  applications 
(Form  CDC  2.145B  ERC  or  TPG)  should 
be  submitted  to:  Ron  Van  Duyne  (Attn: 
Georgia  Jang),  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Mailstop  E-13,  Atlanta,  GA 
30305. 


Where  to  Obtain  Additional 
Information 

To  receive  additional  written   ' 
information  call  (404)  332-4561.  You 
will  be  asked  your  name,  address,  and 
phone  number  and  will  need  to  refer  to 
Announcement  123.  In  addition,  this 
announcement  is  also  available  through 
the  CDC  Home  Page  on  the  Internet.  The 
address  for  the  CDC  Home  Page  is  http:/ 
/www.cdc.gov.  A  complete  program 
description  and  information  on 
application  procedures  are  contained  in 
the  application  package. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Georgia 
L.  Jang,  Grants  Management  Specialist, 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404)  842-6630,  or  by 
Internet,  glj2@opspgol  .em.cdc.gov. 
Programmatic  technical  assistance  may 
be  obtained  from  John  T.  Talty, 
Principal  Engineer,  Office  of  Extramural 
Coordination  and  Special  Projects, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4676 
Columbia  Parkway,  Mailstop  C-10, 
Cincinnati,  OH  45226.  telephone  (513) 
533-8241,  or  by  Internet, 
jtt2eniood2.em.cdc.gov. 

Please  refer  to  Announcement 
Number  123  when  requesting 
information  and  submitting  an 
application. 

There  may  be  delays  in  mail  delivery 
as  well  as  difficulty  in  reaching  the  CDC 
Atlanta  offices  during  the  1996  Summer 
Olympics  (July  19-August  4).  Therefore, 
CDC  suggests  the  following  for  more 
timely  responses  to  any  questions:  use 
Internet/email,  following  all 
instructions  in  this  announcement,  and 
leave  messages  on  the  contact  person's 
voice  mail. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
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Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  April  26. 1996. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[PR  Doc.  96-11144  Filed  5-03-96;  8:45  am] 

BILUNQ  CODE  41«»-1»-P 


[Announcement  Number  618] 

Sexually  Transmitted  Diseases  Faculty 
Expansion  Program 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
expected  availability  of  fiscal  year  (FY) 
1996  funds  for  a  cooperative  agreement 
program  to  provide  resources  to  support 
faculty  positions  specializing  in 
sexually  transmitted  diseases  (STD)  to 
schools  of  medicine  in  the  United 
States.  The  Department  of  Health  and 
Human  Services  (DHHS)  is  committed 
to  achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2000."  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
priority  area  of  STD  and  HIV  Infection. 
(For  ordering  a  copy  of  "Healthy  People 
2000."  see  the  section  WHERE  TO  OBTAIN 

AOOmONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
section  318  of  the  Public  Health  Service 
Act,  42  U.S.C.  247C-1.  as  amended. 
Regulations  governing  Grants  for  STD 
Research  Demonstrations  and  Public 
and  Professional  Education  are  codified 
in  Part  51b.  Subparts  A  and  F  of  Title 
42.  Code  of  Federal  Regulations. 

Smoke-Free  Workplace 

The  CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Competition  for  these  funds  is  limited 
to  clinical  departments  of  schools  of 
medicine  in  the  United  States  where 


CEX:  is  not  currently  funding  STD 
-Prevention/Training  Centers  or  where 
the  National  Institutes  of  Health  (NIH)  is 
not  currently  funding  Sexually 
Transmitted  Diseases  Cooperative 
Research  Centers  or  STD  institutional 
training  programs.  The  rationale  for  this 
limited  competition  is  that  those  areas 
where  STD  Prevention/Training  Centers 
and  NIH  STD  Cobperative  Research 
Centers  or  STD  Institutional  Training 
Programs  are  located  already  have 
expertise  in  STDs  and  have  established 
training  and  coUaboratirais  similar  to 
those  described  as  goals  of  this 
announcement. 

Availability  of  Funds 

Approximately  $650,000  is  expected 
to  be  available  in  FY  1996  to  fund 
approximately  five  awards  for  a  12- 
month  budget  period  within  a  5-year 
project  period.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  1996.  It  is  estimated  that 
the  average  award  (including  direct  and 
indirect  cost)  for  the  first  year  will  be 
$130,000,  ranging  between  $120,000 
and  $140,000.  Continuation  awards 
within  the  project  period  will  depend 
on  satisfactory  progress  and  the 
availability  of  funds.  It  is  anticipated 
that  the  awards  for  the  second  year  will 
be  level  with  those  of  the  first  year. 

In  the  third  year,  CDC  will  provide  50 
percent  of  the  original  award,  and  the 
remainder,  summing  to  at  least  the  same 
level  as  the  original  award,  will  be 
provided  as  a  guaranteed  salary  shared 
by  the  medical  school  and  the 
collaborating  health  department.  In  the 
fourth  and  fifth  years,  CDC  will 
contribute  a  maximum  of  25  percent  of 
the  original  award,  with  the  remainder 
of  the  funds  documented  through  a 
collaborating  effort  between  the  medical 
school  and  \he  health  department 
(which  cannot  be  reduced  below  the 
level  of  the  original  award). 
Computation  of  the  salary  should 
include  cost-of-living  and  merit 
increases,  if  applicable.  In-kind 
contributions,  such  as  space  and 
equipment  may  not  be  considered  in  the 
total  program  costs.  Total  program  costs 
for  the  purposes  of  determining 
contributions  consist  of  the  five  items 
listed  under  the  USE  OF  FUNDS  section. 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  support: 

•  The  salary  and  benefits  of  a  faculty 
member, 

•  Travel  to  three  project-related 
meetings  during  budget  period, 

•  Supplies  necessary  for  professional 
training  activities. 


•  Not  more  than  $15,000  aimually  to 
support  relevant  research  by  faculty 
member, 

•  Indirect  cost. 

Funds  may  not  be  used  to  lease  space: 
to  provide  diagnostic  and  treatment 
facilities  or  services;  or  to  pay  other 
expenses  normally  supported  by  the 
applicant  or  the  collaborating  health 
department.  Funds  may  not  be  used  for 
renovation  of  facilities.  Federal  funds 
may  not  be  used  to  replace  training 
support.  The  purpose  of  this  cooperative 
agreement  is  to  enable  the  school  of 
medicine  to  provide  STD  training  and 
education  by  establishing  a  faculty 
p>osition  in  sexually  transmitted 
diseases  in  a  clinical  def)artment  and 
not  to  supplant  existing  sources  of 
funding  for  a  ciurent  faculty  member. 

Any  materials  developed  in  whole  or 
in  part  with  CDC  funds  shall  be  subject 
to  a  nonexclusive,  irrevocable,  royaUy- 
free  license  to  the  government  to 
reproduce,  translate,  publish,  or 
otherwise  use  and  authorize  others  to 
use  for  government  purposes. 

Purpose 

The  general  purpose  of  this 
cooperative  agreement  is: 

1,  To  enable  the  awardee  institutions 
t»  provide  training  and  education  in 
STDs  by  developing  a  facuKy  position 
dedicated  to  the  area  of  sexually 
transmitted  diseases  in  schools  of 
medicine  where  such  clinical  and 
research  expertise  does  not  currently 
exist. 

2.  To  support  the  development  of 
linkages  between  health  departments 
and  medical  schools  in  the  area  of  STD 
prevention  through  jointly  appointed 
staff  who  strengthen  the  scientific  basis 
of  programmatic  activities  by 
undertaking  research,  clinical  care,  and 
teaching  responsibilities. 

Specifically,  the  recipient  supported 
under  the  STD  Faculty  Expansion 
Program  will  be  expected  to  establish  a 
faculty  member  to  provide  to  medical 
students,  house  staff,  and  fellows: 

1.  Preclinical,  didactic  instruction  in 
the  pathogenesis,  natural  histon,', 
epidemiology,  and  management  of  STDs 
sufficient  to  produce  a  sound 
educational  basis  for  subsequent  clinical 
instruction,  and 

2.  Clinical  instruction  in  the 
prevention,  diagnosis  and  treatment  of 

STDs. 

The  recipient  will  establish  a  faculty 
member  who  will  also  be  expected  to: 

1.  Care  for  STD  patients  at  one  or 
more  clinics  supported  by  the  State  or 
local  health  department,  and 

2.  Develop  STD  researc^h  programs, 
preferably  in  collaboration  with  local  or 
state  health  departments. 
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Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities),  as  listed  below: 

A.  Recipient  Activities 

1.  Establish  a  full-time  faculty 
p)Osition  in  STDs  in  a  clinical 
department  (e.g..  internal  medicine, 
pediatrics,  obstetrics  and  gynecology, 
preventive  or  community  medicine,  or 
family  practice)  with  the  authority  and 
responsibility  to  carry  out  the 
requirements  of  this  program. 

2.  Maintain  an  agreement  with  a  State 
or  local  health  department  and  the 
medical  school  for  a  jointly  appointed 
position  that  would  include  the 
potential  for  use  of  the  health 
department's  clinical  facilities  by  the 
faculty  member  for  clinical  teaching  and 
research  in  STDs.  The  faculty  member 
will  be  either  a  permanent,  part-time 
employee  or  a  contractor  of  the  health 
department. 

3.  Based  on  the  experiences  of  other 
successful  medical  school  programs, 
participating  schools  are  required  to 
modify  the  medical  school  curriculum 
to  include  a  minimum  of  4  hours  of 
lectures  on  clinical  and  epidemiologic 
aspects  of  STDs  during  the  2nd  year  and 
a  minimum  of  20  hours  of  lectures  and 
clinical  instruction  to  be  required  of  all 
medical  students  in  the  3rd  or  4th  year. 
A  minimum  of  25  hours  of  lectures  and 
clinical  instruction  must  be  provided  for 
all  residents  in  primary  care  specialties. 
Clinical  instruction  of  medical  students 
and  residents  will  take  place  at  the 
health  department  facility  described  in 
section  2,  above. 

4.  Provide  opportunities  for  the 
faculty  member  for  research  through  the 
medical  school,  the  health  department, 
or  both.  Clinical  or  prevention-oriented 
research  should  be  particularly 
encouraged.  The  research  involvement 
of  the  faculty  member  requires  the 
approval  of  CDC. 

5.  Structure  the  faculty  position  to 
maximize  the  likelihood  of  long-term 
fmancial  support  after  the  termination 
of  CDC  support. 

6.  Arrange  for  semiannual  meetings 
with  the  CDC  project  officer  during  the 
first  two  years  and  annual  meetings 
during  the  lasfthree  years  of  the  project 
period  to  review  progress,  observe 
training,  and  review  evaluation. 

7.  Develop  and  carry  out  an 
evaluation  of  the  effectiveness  of  the 
STD  Faculty  Expansion  Program 
through  analysis  and  interpretation  of 


data  on  medical  student  and  resident 
performance  and  on  the  overall  impact 
on  State  and  local  STD  prevention  goals, 
and  report  this  data  in  appropriate 
format  to  CDC. 

B.  CDC  Activities 

1.  Be  available  to  provide  technical 
assistance  to  fecilitate  the  planning  and 
implementation  of  curriculum  changes, 
the  linkages  with  local  or  State  health 
departments,  and  the- clinical  or 
prevention-oriented  research  program. 

2.  Be  available  to  provide  assistance 
in  the  design  of  an  evaluation  of  the 
effectiveness  of  the  STD  Faculty 
Expansion  Program  through  analysis 
and  interpretation  of  data  on  medical 
student  and  resident  performance  and 
the  overall  impact  on  state  and  local 
STD  prevention  goals. 

3.  Arrange  an  annual  meeting  of  CDC- 
supported  faculty  members  to  review 
accomplishments,  discuss  any  problems 
and  propose  modifications. 

Evaluation  Criteria 

The  apphcations  will  be  evaluated 
according  to  the  following  criteria: 

1.  The  need  for  faculty  expertise  in 
STDs  in  the  school  and  geographic  area: 
The  strength  of  the  documentation  of 
the  need  for  a  faculty  member  with 
clinical  and  research  expertise  in  STDs 
expertise  and  the  STD  prevalence  or 
incidence  in  the  area  where  the  medical 
school  is  located.  (20  points) 

2.  The  strength  of  the  agreement  with 
the  health  department:  The  quality  of 
the  documentation  of  a  commitment 
from  the  State  or  local  health 
department  to  provide  cUnical  facilities, 
part-time  employment  and  financial 
support  for  the  faculty  member  in  clinic 
facilities  that  routinely  examine  and 
treat  a  sufficient  number  of  STD  clients 
to  provide  adequate  training  for  medical 
students  and  members  of  the  house 
staff.  The  degree  to  which  the  applicant 
demonstrates  innovative  approaches  to 
the  medical  school/health  department 
collaboration  that  will  contribute  to 
locally  relevant  STD  prevention 
research  and  programmatic  activities. 
(20  points) 

3.  The  quality  of  the  assurances  to 
continue  support;  The  extent  to  which 
the  department  submitting  the 
application  demonstrates  a  commitment 
to  assuring  research  opportunities  and 
financial  support  for  the  faculty  member 
during  the  grant  period.  (15  points) 

4.  Tne  commitment  to  curriculum 
changes:  The  extent  to  which  the 
applicant  documents  commitments  from 
the  school  of  medicine  to  implement  the 
curriculum  changes  described  under 
program  requirements.  Consideration 
will  be  given  to  those  schools  which 


demonstrate  the  largest  commitment  of 
additional  hours  for  high  quality 
instruction  to  the  largest  percentage  of 
students  and  residents  over  the  life  of 
the  project.  Consideration  will  also  be 
given  to  institutions  that  propose  to 
collaborate  on  similar  training  with 
other  medical  schools  or  residency 
training  programs  in  their  geographic 
area.  (15  points) 

5.  Qualifications  for  faculty  member 
The  quality  of  the  documentation  of 
proposed  qualifications  for  the  faculty 
member,  including  infectious  disease 
training,  significant  clinical  experience 
with  STDs.  evidence  of  STD  research 
productivity,  and  training  in  public 
health  and/or  epidemiology.  A 
description  of  the  selection  or  search 
process,  including  a  proposed 
timeframe.  (15  points) 

6.  Evaluation  plan:  The  quality  of  the 

!)lan  for  evaluation  of  the  effectiveness 
cost)  and  usefulness  of  the  training  in 
terms  of  improved  services,  prevention 
research,  or  achievement  of  prevention 
goals.  (10  points) 

7.  Strong  commitment  and  assurances 
that  the  faculty  position  and  the  training 
will  be  continued  after  CDC  support  is 
diminished  and  terminated.  (5  points) 

8.  Budget:  The  budget  will  be 
evaluated  for  the  extent  to  which  it  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
funds.  The  level  of  support  will  depend 
on  the  availability  of  funds,  (not  scored) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applicadons.  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  effected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  send 
them  to  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centere  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room-300. 
Mailstop  E-14.  Atlanta,  GA  30305,  not 
later  than  60  days  after  due  date  for 
receipt  of  applications.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 


document.  CDC  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  must  be  provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  NumbMS  are  93.978, 
Sexually  Transmitted  Disease  Research, 
Demonstrations,  and  Public  Information 
and  Education  Grants,  and  93.941,  HIV 
Demonstration,  Research,  Public  and 
Professional  Education  Projects. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Confidentiality 

Applicants  must  have  in  place 
systems  to  ensure  the  confidentiality  of 
patient  records. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 


applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  he  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CEXH) 
and  the  Agency  for  Toxic  Substances 
and  Disease  R^stry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander. 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
the  subjects.  Further  guidance  to  this 
policy  is  contained  in  the  Federal 
Regi^r.  Vol.  60.  No.  179.  pages  47947- 
47951,  and  dated  Friday.  September  15, 
1995. 

HIV/ AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled.  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals.  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  State  health  department's  HTV/AIDS 
Prevention  Program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  also  be  an 
employee  (or  a  designated 
representative)  of  a  State  or  local  health 
department.  The  names  of  the  review 
panel  members  must  be  listed  on  the 
Assurance  of  Compliance  form  CDC 
0.1113.  which  is  also  included  in  the 
application  kit.  The  recipient  must 
submit  the  program  review  panel's 


report  that  indicates  all  materials  have 
beisn  reviewed  and  approved. 

Before  funds  can  be  used  to  develop 
HIV/AIDS-related  materials,  determine 
whether  suitable  materials  are  already 
available  at  the  CDC  National  AIDS 
Clearinghouse. 

Application  Submission  and  Deadline 

Applications  lacking  required 
documentation  as  requested  in  the 
Application  Content  section  of  the 
Program  Announcement  will  be 
considered  incomplete  and  returned 
without  review.  The  original  and  two 
copies  of  the  application  PHS  Form 
5161-1  (OMB  Number  0937-0189)  and 
one  electronic  copy  on  disk  must  be 
submitted  to  Van  Malone,  Grants 
Management  Officer,  Attention: 
Kimberly  Boyd.  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Center 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  300.  Mailstop  E-15,  Atlanta.  GA 
30305,  on  or  before  July  1, 1996. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are: 

A.  Received  on  or  before  the  deadline 

or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Privately  metered  postmarks 
will  not  be  acceptable  proof  of  timely 

mailing.) 

2.  Late  Applications:  Apphcations 
that  do  not  meet  the  criteria  in  l.A.  or 
l.B.  are  considered  late  apphcations  and 
will  not  be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Kimberly  Boyd,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease  i 
Control  and  Prevention  (CDC),  25^ East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-15,  Atlanta,  GA  30305, 
telephone  (404)  842-6592.  facsimile 
(404)  84  2-65 1 3 .  or  via  Internet 
<KPT0©OPSPGOl  .em.cdc.gov>. 
Programmatic  technical  assistance  may 
be  obtained  from  H.  Trent  MacKay. 
M.D.,  M.P.H.,  Medical  Epidemiologist. 
Training  and  Health  Communications 
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Branch.  Division  of  STD  Prevention. 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
1600  Clifton  Road,  NE..  Mailstop  E-02, 
Atlanta,  GA  30333.  telephone  (404) 
639-8370.  facsimile  (404)  639-8609,  or 
via  Internet 
<TXM3@CPSSTD1  .em  .cdc.gov>. 

Please  refer  to  Announcement  616 
"STD  Faculty  Expansion  Program" 
when  requesting  information  or 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report:  Stock  No.  017-001-00473-1) 
referenced  in  the  INTRODUCTION  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  April  30.  1996. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  (Jemtersfor  Disease  Control 
and  Prevention  (CDC). 
(FRDoc.  96-11214  Filed  5-3-96:  8:45  am) 
BUJJNa  cooe  4i«»-i8-p 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
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Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Proiects 

Scholarship  Program  for  Students  of 
Exceptional  Financial  Need  (EFN)  and 
Program  of  Financial  Assistance  for 
Disadvantaged  Health  Professions 
Students  (FADHPS):  Regulatory 
Requirements  (OMB  No.  0915-0028)— 
Revision  and  Extension — The  EFN 
Scholarship  Program,  authorized  by 


Regulatoty  section 


section  736  of  the  Public  Health  Service 
(PHS)  Act,  and  the  FADHPS  Program, 
authorized  by  section  740(a)(2)(F)  of  the 
PHS  Act.  provide  Financial  assistance  to 
schools  of  allopathic  and  osteopathic 
medicine  and  dentistry  for  awarding 
tuition  scholarships  to  health 
professions  students  who  are  of 
exceptional  financial  need.  To  be 
eligible  for  support  under  the  FADHPS 
Program,  a  student  must  also  be  hom  a 
disadvantaged  background.  In  return  for 
this  support,  students  of  allopathic  and 
osteopathic  medicine  must  agree  to 
complete  residency  training  in  primary 
care  and  practice  in  primary  care  for  5 
years  after  completing  residency 
training.  Students  of  dentistry  must 
agree  to  practice  in  general  dentistry  for 
5  years  after  completing  residency 
training. 

The  program  regulations  contain 
recordkeeping  requirements  designed  to 
ensure  that  schools  maintain  adequate 
records  for  the  government  to  monitor 
program  activity  and  that  funds  are 
spent  as  intended.  The  program 
application  has  been  dropped  from  this 
package  because  no  new  applications 
are  expected.  The  burden  estimates  for 
the  regulatory  requirements  are  as 
follows: 


57.2804(b)(3)  &  57.2904(b)(1)(ii)  Documentation  of  Cost  of  Attendance 
572809(b)  &  57.2909  (b)  Records  Requirements 


Numt>er  of 
recoftl- 
Keepefs 


200 
200 


Hours  per 
year 


0.167  hrs. 
(10  min.)  . 
0.167  hrs. 
(10  min.)  . 


Total  bur- 
den hours 


33.4 
33.4 


Note:  Estimated  total  annual  burden  Is  67  hours. 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  May  1,  1996. 
].  Henry  Montes, 

Associate  Administrator  for  Policy 

Coordination. 

(PR  Doc.  96-11256  Filed  l>-03-96;  8:45  ami 
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Administration  for  Cliildren  and 
Families 

Refugee  Resettlement  Program; 
Proposed  Availability  of  Formula 
Allocation  Funding  for  FY  1996 
Targeted  Assistance  Grants  for 
Services  to  Refugees  in  Local  Areas  of 
High  Need 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF.  HHS. 

ACTION:  Notice  of  proposed  availability 
of  formula  allocation  funding  for  FY 
1996  targeted  assistance  grants  to  States 


for  services  to  refugees '  in  local  areas  of 
high  need. 


<  In  addition  to  persons  who  nraet  all 
requirements  of  45  CFR  400.43,  "Requireineats  for 
documentation  of  refugee  status."  eligibility  for 
targeted  assistance  includes  Cuban  and  Haitian 
entrants,  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants,  and  certain 
Amerasians  from  Vietnam  who  are  U.S.  citizens. 
(See  section  n  of  this  notice  on  "Authorization.") 
The  term  "refugee",  used  in  this  notice  for 
convenience,  is  intended  to  encompass  such 
additional  persons  who  axe  eligible  to  participate  in 
refugee  program  services,  including  the  targeted 
assistance  program. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private^sector-initiative 
admissions  are  not  eligible  to  be  served  under  the 
targeted  assistance  program  (or  under  other 
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SUMMARY:  This  notice  announces  the 
proposed  availability  of  funds  and 
award  procedures  for  FY  1996  targeted 
assistance  grants  for  services  to  refugees 
under  the  Refugee  Resettlement  Program 
(RRP).  These  grants  are  for  service 
provision  in  localities  with  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  and  where  specific  needs 
exist  for  supplementation  of  currently 
available  resources.  This  notice  reflects 
the  final  rule  published  in  the  Federal 
Register  on  June  28, 1995  (60  FR  33584) 
which  was  effective  October  1. 1995. 
This  rule  established  a  new  subpart  L, 
providing  regulations  for  the  Targeted 
Assistance  Program  (TAP)  for  the  first 
time. 

This  notice  proposes  that  the 
qualification  of  counties  be  based  on 
refugee  and  entrant  arrivals  during  the 
5-year  period  fropi  FY  1991  through  FY 
1995,  in  keeping  with  ORR's  new 
regulation,  and  on  the  concentration  of 
refugees  and  entrants  as  a  percentage  of 
the  general  population.  Under  this 
proposal,  15  new  counties  would 
qualify  for  targeted  assistance  and  19 
counties  whidi  previously  received 
targeted  assistance  grants  would  no 
longer  qualify  for  targeted  assistance 
funding.  This  notice  also  proposes  a 
new  allocation  formula  to  reflect  the 
limitation  on  the  use  of  targeted 
assistance  funding  for  services  to 
refugees  who  have  resided  in  the  United 
States  5  years  or  less. 

In  addition,  this  notice  replaces  the 
schedule  of  allowable  administrative 
cost  amounts  for  local  administrative 
budgets  that  appeared  in  previous 
notices  with  an  allowable 
administrative  cost  amount  of  up  to 
15%  for  all  TAP  counties  for  the 
purpose  of  increasing  local  flexibility 
and  oversight. 

DATES:  Comments  on  this  notice  must  be 
received  before  June  5, 1996. 
ADDRESSES:  Address  wrritten  comments, 
in  duplicate,  to:  Toyo  A.  Biddle.  Office 
of  Refugee  Resettlement,  Administration 
for  Children  and  Families.  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447. 

APPLICATION  OEADUNE:  The  deadline  for 
applications  will  be  established  by  the 
final  notice;  applications  should  not  be 
sent  in  response  to  this  notice  of 
proposed  allocations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 

programs  supported  by  Federal  refugee  funds) 
during  their  period  of  coverage  under  their 
sponsoring  agency's  agreement  with  the  Department 
of  State — usually  two  years  from  their  date  of 
arrival,  or  until  they  obtain  permanent  resident 
alien  status,  whichever  comes  first. 


SUPPLEMENTARY  INFORMATION: 
L  Purpose  and  Scope 

This  notice  aimounces  the  proposed 
availability  of  funds  for  grants  for 
targeted  assistance  for  services  to 
refugees  in  counties  where,  because  of 
factore  such  as  unusually  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  there  exists  and  can  be 
demonstrated  a  specific  need  for 
supplementation  of  resources  for 
services  to  this  population. 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $55,397,000  in  FY 
1996  funds  for  the  targeted  assistance 
program  (TAP)  as  part  of  the  FY  1996 
appropriation  for  the  Department  of 
Health  and  Human  Services  (Pub.  L 

104-134). 

The  FY  1996  House  Appropriations 
Committee  Report  (H.R.  Rept.  No.  104- 
209)  reads  as  follows  with  respect  to 
targeted  assistance  funds: 

This  program  provides  grants  to  States 
for  counties  which  are  impacted  by  high 
concentrations  of  refugees  and  high 
dependency  rates.  The  Committee 
agrees  that  $19,000,000  is  available  for 
targeted  assistance  to  serve  communities 
affected  by  the  Cuban  and  Haitian 
entrants  and  refugees  whose  arrivals  in 
recent  years  have  increased.  The 
Committee  has  set-aside  20  percent  of 
these  funds  for  increased  support  to 
communities  with  large  concentrations 
of  refugees  whose  cultural  differences 
make  assimilation  especially  difficult 
justifying  a  more  intense  and  longer 
duration  level  of  Federal  assistance. 

The  Conference  Report  on 
Appropriations  (H.  Rept.  No.  104-    ) 
agrees  with  the  allocation  of  targeted 
assistance  contained  in  the  House 
Report. 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  proposes  to  use  the 
$55,397,000  appropriated  for  FY  1996 
targeted  assistance  as  follows: 

•  $25,317,600  will  be  allocated  under 
the  proposed  5-year  population  formula, 
as  set  forth  in  this  notice. 

•  $19,000,000  will  be  awarded  to 
serve  communities  most  heavily 
affected  by  recent  Cuban  and  Haitian 
entrant  arrivals. 

•  $11,079,400  (20%  of  the  total)  will 
be  awarded  under  a  discretionary  grant 
announcement  that  will  be  issued 
separately  setting  forth  application 
requirements  and  evaluation  criteria. 
These  funds  will  be  used  to  provide 
increased  support  to  communities  with 
large  concentrations  of  refugees  whose 
cultural  differences  make  assimilation 
especially  difficult,  in  accordance  with 
the  intent  of  Congress  as  reflected  in  the 


House  Appropriations  Committee 
Report. 

In  addition,  the  Office  of  Refugee 
Resettlement  will  have  available  an 
additional  $5,000,000  in  FY  1996  funds 
for  the  tainted  assistance  discretionary 
program  through  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1996  (Pub.  L.  104-107).  These  funds  are 
to  be  used  for  grants  to  localities  most 
heavily  impacted  by  the  influx  of 
refugees  such  as  Laotian  Hmong, 
Cambodians  and  Soviet  Pentecostals, 
and  will  be  awarded  under  a 
discretionary  grant  announcement 
which  will  be  issued  setting  forth 
application  requirements  and  evaluation 
criteria. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  through  a  process 
of  local  planning  and  implementation, 
direct  services  intended  to  result  in  the 
econcnnic  self-sufficiency  and  reduced 
welfare  dependency  of  refugees  through 
jobplacements. 

Tne  targeted  assistance  program 
reflects  the  requirements  of  section 
412(c)(2)(B)  of  the  Immigration  and 
Nationality  Act  (INA),  which  provides 
that  targeted  assistance  grants  shall  be 
made  available  "(i)  primarily  for  the 
purpose  of  facilitating  refugee 
employment  and  achievement  of  self- 
sufficiency,  (ii)  in  a  manner  that  does 
not  supplant  other  refugee  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amount  of  the  grant 
award  is  made  available  to  the  county 
or  other  local  entity." 

n.  Authorization 

Targeted  assistance  projects  are 
fund^  under  the  authority  of  section 
412(c)(2)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L.  99-605),  8  U.S.C.  1522(c): 
section  501(a)  of  the  Refugee  Education 
Assistance  Act  of  1980  (Pub.  L.  96-422), 
8  U.S.C.  1522  note,  insofar  as  it 
incorporates  by  reference  with  respect 
to  Cuban  and  Haitian  entrants  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA.  as  cited  above;  section 
584(c)  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1988.  as  included 
in  the  FY  1988  Ck)ntinuing  Resolution 
(Pub.  L.  100-202),  insofar  as  it 
incorporates  by  reference  with  respect 
to  certain  Amerasians  from  Vietnam  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA.  as  cited  above,  including 
certain  Amerasians  from  Vietnam  who 
are  U.S.  citizens,  as  provided  under  title 
n  of  the  Foreign  Operations,  Export 
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Financing,  and  Related  Programs 
Appropriations  Acts.  1989  (Pub.  l.  100- 
461),  1990  (Pub.  L.  101-167),  and  1991 
(Pub.  L.  101-513). 

in.  Client  and  Service  Priorities 

Targeted  assistance  funding  must  be 
used  to  assist  refugee  families  to  achieve 
economic  independence.  To  this  end, 
States  and  counties  are  required  to 
ensure  that  a  coherent  family  self- 
sufficiency  plan  is  developed  for  each 
eligible  family  that  addresses  the 
family's  needs  from  time  of  arrival  until 
attainment  of  economic  independence. 
(See  §§  400.79  and  400.156(g)  of  the 
final  rule.)  Each  family  self-sufficiency 
plan  should  address  a  family's  needs  for 
both  employment-related  services  and 
other  needed  social  services.  The  family 
self-sufficiency  plan  must  include:  (1)  A 
determination  of  tlie  income  level  a 
family  would  have  to  earn  to  exceed  its 
cash  grant  and  move  into  self-support 
without  suffering  a  monetary  penalty; 
(2)  a  strategy  and  timetable  for  obtaining 
that  level  of  family  income  through  the 
placement  in  emplojrment  of  sufficient 
numbers  of  employable  family  members 
at  sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family.  In 
local  jurisdictions  that  have  both 
targeted  assistance  and  refugee  social 
services  programs,  one  family  self- 
sufficiency  plan  may  be  developed  for  a 
family  that  incorporates  both  targeted 
assistance  and  refugee  social  services. 

Services  funded  uirough  the  targeted 
assistance  program  are  required  to  focus 
primarily  on  those  refugees  who,  either 
because  of  their  protracted  use  of  public 
assistance  or  difficulty  in  securing 
employment,  continue  to  need  services 
beyond  the  initial  years  of  resettlement. 
Effective  October  1,  1995,  under  new 
regulations  at  §  400.315(b)  published  in 
the  Federal  Register  on  June  28,  1995, 
(60  FR  33584),  States  may  not  provide 
services  funded  under  this  notice, 
except  for  referral  and  interpreter 
services,  to  refugees  who  have  been  in 
the  United  States  for  more  than  60 
months  (5  years).  States  may,  however, 
continue  to  provide  employability 
services  through  September  30,  1996,  or 
until  the  services  are  completed, 
whichever  occurs  first,  to  refugees  who 
have  been  in  the  U.S.  for  more  than  60 
months,  who  were  receiving 
employability  services,  as  defined  in 
§400.316,  as  of  September  30,  1995,  as 
part  of  an  employability  plan. 

In  accordance  with  §400.314,  States 
are  required  to  provide  targeted 
assistance  services  to  refugees  in  the 
following  order  of  priority,  except  in 
certain  individual  extreme 
circumstances:  (a)  Refugees  who  are 
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cash  assistance  recipients,  particularly 
long-term  recipients;  (b)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (c)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

In  addition  to  the  statutory 
requirement  that  TAP  funds  be  used 
"primarily  for  the  purpose  of  facilitating 
refugee  employment"  (section 
412(c)(2)(B)(i)),  funds  awarded  under 
this  program  are  intended  to  help  fulfill 
the  Congressional  intent  that 
"employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  (section 
412(a)(l)(B)(i)  of  the  INA).  Therefore,  in 
accordance  with  §  400.313,  targeted 
assistance  funds  must  be  used  primarily 
for  employability  services  designed  to 
enable  rehigees  to  obtain  jobs  with  less 
than  one  year's  participation  in  the 
targeted  assistance  program  in  order  to 
achieve  economic  self-sufficiency  as 
soon  as  possible.  Targeted  assistance 
services  may  continue  to  be  provided 
after  a  refugee  has  entered  a  job  to  help 
the  refugee  retain  employment  or  move 
to  a  better  job.  Targeted  assistance  funds 
may  not  be  used  for  long-term  training 
programs  such  as  vocational  training 
that  last  for  more  than  a  year  or 
educational  programs  that  are  not 
intended  to  lead  to  employment  within 
a  year. 

hi  accordance  with  §400.317,  if 
targeted  assistance  funds  are  used  for 
the  provision  of  English  language 
training,  such  training  must  be  provided 
in  a  concurrent,  rather  than  sequential, 
time  period  with  employment  or  with 
other  employment-related  activities. 

A  portion  of  a  local  area's  allocation 
may  be  used  for  services  which  are  not 
directed  toward  the  achievement  of  a 
specific  employment  objective  in  less 
than  one  year  but  which  are  essential  to 
the  adjustment  of  refugees  in  the 
community,  provided  such  needs  are 
clearly  demonstrated  and  such  use  is 
approved  by  the  State.  Allowable 
services  include  those  listed  under  45 
CFR  400.316. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  States  must  "insure  that 
women  have  the  same  opportunities  as 
men  to  participate  in  training  and 
instruction."  In  addition,  in  accordance 
with  §400.317,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
management  and  board  positions  in 
agencies  that  serve  refugees.  In  order  to 
facilitate  refugee  self-support,  the 


Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit.  States  and 
counties  are  expected  to  make  every 
effort  to  assure  availability  of  day  care 
services  for  children  in  order  to  allow 
women  with  children  the  opportimity  to 
participate  in  employment  services  or  to 
accept  or  retain  employment.  To 
accomplish  this,  day  care  may  be  treated 
as  a  priority  employment-related  service 
under  the  targeted  assistance  program. 
Refugees  who  are  participating  in  TAP- 
funded  or  social  services-funded 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  TAP-funded  day  care  should  be 
Umited  to  one  year  after  the  refugee 
becomes  employed.  States  and  counties, 
however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  encouraged  to  work  with  service 
providers  to  assure  maximum  access  to 
other  publicly  funded  resources  for  day 
care. 

In  accordance  with  §  400.317  in  the 
new  regulations,  targeted  assistance 
services  must  be  provided  in  a  manner 
that  is  culturally  and  linguistically 
compatible  with  a  refugee's  language 
and  cultural  backgroimd.  to  the 
maximum  extent  feasible.  In  light  of  the 
increasingly  diverse  population  of 
refugees  who  are  resettling  in  this 
country,  refugee  service  agencies  will 
need  to  develop  practical  ways  of 
providing  culturally  and  linguistically 
appropriate  services  to  a  changing 
ethnic  population.  Services  funded 
under  this  notice  must  be  refugee- 
specific  services  which  are  designed 
specifically  to  meet  refugee  needs  and 
are  in  keeping  with  the  rules  and 
objectives  of  the  refugee  program. 
Vocational  or  job-skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 

When  planning  targeted  assistance 
services.  States  must  take  into  account 
the  reception  and  placement  (R&P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative.  See  §  400.156(b). 

ORR  strongly  encourages  States  and 
counties  when  contracting  for  targeted 
assistance  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 
mutual  assistance  associations  (MAAs), 
whenever  contract  bidders  are  otherwise 
equally  qualified,  provided  that  the 
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MAA  has  the  capability  to  deliver 
services  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  the 
background  of  the  target  population  to 
be  served.  ORR  also  strongly  encourages 
MAAs  to  ensure  that  their  management 
and  board  composition  reflect  the  major 
target  populations  to  be  served. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

Finally,  in  order  to  provide  culturally 
and  linguistically  compitible  services  in 
as  cost-efficient  a  manner  as  possible  in 
a  time  of  limited  resources,  ORR 
strongly  encourages  States  and  counties 
to  promote  and  give  special 
consideration  to  the  provision  of 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs,  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

The  award  of  funds  to  States  under 
this  notice  will  be  contingent  upon  the 
completeness  of  a  State's  application  as 
described  in  section  IX,  below. 

IV.  [Reserved  for  Discussion  of 
Comments  in  the  Final  Notice] 

V.  Eligible  Grantees 

Eligible  grantees  are  those  agencies  of 
State  governments  that  are  responsible 
for  the  refugee  program  under  45  CFR 
400.5  in  States  containing  counties 
which  qualify  for  FY  1996  targeted 
assistance  awards. 

The  Director  of  ORR  proposes  to 
determine  the  eligibility  of  counties  for 
inclusion  in  the  FY  1996  targeted 
assistance  program  on  the  basis  of  the 
method  described  in  section  VI  of  this 
notice. 

The  use  of  targeted  assistance  funds 
for  services  to  Cuban  and  Haitian 
entrants  is  limited  to  States  which  have 
an  approved  State  plan  under  the 
Cuban/Haitian  Entrant  Program  (CHEP). 


The  State  agency  will  submit  a  single 
application  on  behalf  of  all  county 
governments  of  the  qualified  counties  in 
that  State.  Subsequent  to  the  approval  of 
the  State's  application  by  ORR,  local 
targeted  assistance  plans  will  he 
developed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State. 

A  State  with  more  than  one  qualified 
county  is  permitted,  but  not  required,  to 
determine  the  allocation  amount  for 
each  qualified  county  within  the  State. 
However,  if  a  State  chooses  to  determine 
county  allocations  differently  from 
those  set  forth  in  the  final  notice,  in 
accordance  with  §  400.319,  the  FY  1996 
allocations  proposed  by  the  State  must 
be  based  on  the  State's  population  of 
refugees  who  arrived  in  the  U.S.  during 
the  most  recent  5-year  period.  A  State 
may  use  welfare  data  as  an  additional 
factor  in  the  allocation  of  its  targeted 
assistance  funds  if  it  so  chooses; 
however,  a  State  may  not  assign  a 
greater  weight  to  welfare  data  than  it  has 
assigned  to  population  data  in  its 
allocation  formula.  In  addition,  if  a  State 
chooses  to  allocate  its  FY  1996  targeted 
assistance  funds  in  a  manner  different 
from  the  formula  set  forth  in  the  final 
notice,  the  FY  1996  allocations  and 
methodology  proposed  by  the  State 
must  be  included  in  the  State's 
application  for  ORR  review  and 
approval. 

Applications  submitted  in  response  to 
the  final  notice  are  not  subject  to  review 
by  State  and  areawide  clearinghouses 
under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

VI.  Qualification  and  Allocation 
Formulas 

Beginning  with  FY  1996,  ORR 
proposes  to  eliminate  the  formulas  used 
to  date  for  qualification  for,  and 
allocation  of,  targeted  assistance  funds 
and  replace  them  with  new  formulas  in 
keeping  with  §400.315  in  ORR's  final 
rule  which  limits  the  use  of  targeted 
assistance  funds  to  serving  refugees  who 
have  been  in  the  U.S.  5  years  or  less. 

A.  Qualifying  New  Counties 

In  order  to  qualify  for  application  for 
FY  1996  targeted  assistance  funds,  a 
county  (or  group  of  adjacent  counties 
with  the  same  Standard  Metropolitan 
Statistical  Area,  or  SMS  A)  or 
independent  city,  would  be  required  to 
rank  above  a  selected  cut-off  point  of 
jurisdictions  for  which  data  were 
reviewed,  based  on  two  criteria:  (1)  The 
number  of  refugee/entrant  arrivals 
placed  in  the  county  during  the  most 
recent  5-year  period  (FY  1991— FY 
1995);  and  (2)  the  5-year  refugee/entrant 


population  as  a  percent  of  the  county 
overall  population. 

Welfare  dependency  will  no  longer  be 
used  as  a  qualifying  criterion  since 
welfare  dependency  data  for  refugee 
AFDC  recipients  have  not  t)een  available 
at  the  national  level  since  FY  1989. 

Each  county  would  be  ranked  on  the 
basis  of  its  5-year  arrival  population  and 
its  concentration  of  refugees,  with  a 
relative  weighting  of  2  to  1  respectively, 
because  we  believe  that  large  numbers 
of  refugee/entrant  arrivals  into  a  county 
create  a  significant  impact,  regardless  of 
the  ratio  of  refugees  to  the  county 
general  population. 

Each  county  would  then  be  ranked  in 
terms  of  the  sum  of  a  county's  rank  on 
refugee  arrivals  and  its  rank  on 
concentration.  To  qualify  for  targeted 
assistance,  a  county  would  have  to  rank 
within  the  top  38  counties.  ORR  has 
decided  to  limit  the  numlier  of  qualified 
counties  to  the  top  38  counties  in  order 
to  target  a  sufficient  level  of  funding  to 
the  most  impacted  counties. 

ORR  has  screened  data  on  all  counties 
that  have  received  awards  for  targeted 
assistance  since  FY  1983  and  on  all 
other  counties  that  could  potentially 
qualify  for  TAP  funds  based  on  the 
criteria  proposed  in  this  notice. 
Analysis  of  these  data  indicates  that:  (1) 
23  counties  which  have  previously 
received  targeted  assistance  would 
continue  to  qualify;  (2)  19  counties 
which  have  previously  received  targeted 
assistance  would  no  longer  qualif>';  and 
(3)  15  new  counties  would  be  qualified. 
Table  1  provides  a  list  of  the  counties 
that  would  remain  qualified  and  the 
new  counties  that  would  qualify,  the 
number  of  refugee/entrant  arrivals  in 
those  counties  within  the  past  5  years, 
the  percent  that  the  5-year  arrival 
population  represents  of  the  overall 
county  population,  and  each  county's 
rank,  based  on  the  qualification  formula 
described  above.  Table  2  lists  the 
counties  that  have  previously  received 
targeted  assistance  which  would  no 
longer  qualify,  the  number  of  refugee/ 
entrant  arrivals  in  those  counties  within 
the  past  5  years,  the  percent  that  the  5- 
year  arrival  population  represents  of  the 
overall  county  population,  and  each 
county's  rank,  based  on  the  qualification 
formula. 

The  ORR  Director  proposes  to 
determine  qualification  of  counties  for 
targeted  assistance  funds  once  ever>' 
three  years.  Thus  the  proposed  counties 
listed  in  this  notice  as  qualified  to  apply 
for  FY  1996  TAP  funding  would  remain 
qualified  for  TAP  funding  through  FY 
1998.  ORR  does  not  plan  to  consider  the 
eligibility  of  additional  counties  for  TAP 
funding  until  FY  1999,  when  ORR  will 
again  review  data  on  all  counties  that 
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could  potentially  qualify  for  TAP  fiinds 
based  on  the  criteria  proposed  in  this 
notice.  We  believe  that  a  more  frequent 
redetermination  of  county  qualification 
for  targeted  assistance  would  not 
provide  qualifying  counties  a  sufficient 
period  of  time  within  a  stable  funding 
climate  to  adequately  address  the 
refugee  impact  in  their  counties,  while 
a  less  frequent  redetermination  of 
county  qualification  would  pose  the  risk 
of  not  considering  new  population 
impacts  in  a  timely  manner. 

B.  Allocation  Formula 

Of  the  funds  available  for  FY  1996  for 
targeted  assistance.  $25,317,600  would 
be  allocated  by  formula  to  States  for 
qualifying  counties  based  on  the  initial 
placements  of  refugees.  Amerasians,  and 
entrants  in  these  counties  during  the  5- 
year  period  from  FY  1991  through  FY 
1995  (October  1,  1990 — September  30. 
1995). 

At  this  time,  ORR  entrant  arrival  data 
do  not  include  Cuban  parolees  who 
came  to  the  U.S.  directly  from  Havana 
in  FY  1995  under  the  U.S.  Bilateral 


Agreement  with  Cuba.  Reliable  data  on 
these  parolees  are  difficult  to  obtain 
since  these  parolees  are  not  resettled 
through  sponsoring  agencies.  We  hope 
to  be  able  to  establish  a  method  for 
obtaining  reliable  arrival  data  on  these 
entrants  in  the  future.  States  that  wish 
to  receive  credit  for  its  Cuban  parolee 
population  that  came  directly  from 
Havana  in  FY  1995,  may  submit 
evidence  to  ORR  during  the  30-day 
comment  period  for  consideration. 
Evidence  should  include  the  parolee's 
name,  alien  number,  date  of  birth,  and 
date  of  arrival. 

In  the  final  notice,  allocation  amounts 
may  reflect  final  adjustments  in  FY  1995 
arrival  data  in  some  States. 

C.  Allocation  Formula  for  Communities 
Affected  by  Recent  Cuban/Haitian 
Arrivals 

Allocations  for  recent  Cuban  and 
Haitian  entrant  arrivals  are  based  on 
entrant  arrival  numbers  during  the  5- 
year  period  beginning  October  1, 1990 
through  September  30, 1995. 
Allocations  are  limited  to  targeted 


assistance  counties  that  received  900  or 
more  Cuban  and  Haitian  arrivals  during 
the  5-year  period.  We  have  limited 
allocations  to  counties  with  at  least  900 
entrants  to  target  these  resources  on  the 
most  impacted  counties. 

VII.  Allocations 

Table  3  lists  the  proposed  qualifying 
counties,  the  number  of  refugee/entrant 
arrivals  in  those  counties  during  the  5- 
year  period  from  October  1, 1990- 
September  30, 1995,  the  proposed 
amount  of  each  county's  allocation 
based  on  its  5-year  arrival  population, 
the  number  of  Cuban  and  Haitian 
entrant  arrivals  in  each  county  during 
FY  1991-FY  1995,  the  allocation 
amount  for  each  county  that  received 
900  or  more  entrants  during  the  5-year 
period,  and  the  total  proposed  FY  1996 
allocation  for  each  county. 

Table  4  provides  State  totals  for 
targeted  assistance  allocations. 

Table  5  indicates  the  areas  that  each 
proposed  qualified  county  represents. 


Table  1  .—Top  38  Counties  Eligible  for  Targeted  Assistance 

[Targeted  Assistance  Counties  Proposed  for  Continuation] 


County  and  state 


Alameda,  CA  

Fresno,  CA  

Merced,  CA  

Orange,  CA  

Saaamento.  CA  

San  Diego,  CA  

San  Francisco,  CA  

San  Joaquin,  CA  

Santa  Clara,  CA  

Los  Angeles,  CA  

Dade,  FL 

Palm  Beach,  FL 

Cook/Kane.  IL 

Sutldk,  MA  

Hennepin.  MN  

Ramsey,  MN 

New  York,  NY 

Multnomah,  OR  

Philadelphia,  PA  

Dallas/Tarrant,  TX  

Hams,  TX  

Fairlax,  VA 

King,  WA  

New  Counties  That  Would  Quality 

District  of  Columbia  

Duval,  FL  

De  Kalb,  GA  

Fulton,  GA  

Polk,  lA 

City  of  Baltimore,  MD  

Oakland,  Ml  

City  of  St  Louis,  MO 

Lancaster,  NE  

Bernalillo,  NM  

Broome,  NY 

Monroe,  NY  

Oneida,  NY 

Davidson,  TN  


5-year 

Concentra- 

Rank 

arrival  pop. 

tkxi  percent 

5,915 

0.4624 

24 

6.856 

1.0271 

7 

1.885 

1.0566 

37 

26,216 

1.0876 

4 

12,967 

1.2454 

5 

13,571 

0.5433 

14 

11,798 

0.7357 

11 

3,016 

0.6275 

28 

18,395 

12283 

3 

30,383 

0.3428 

20 

45.405 

2.3440 

1 

3.517 

0.4073 

35 

18.969 

0.3498 

1 

6.298 

0.9486 

13 

5.322 

0.5155 

22 

4.811 

0.9904 

15 

87.553 

1.1957 

2 

11.454 

0.8110 

9 

8.642 

0.5450 

16 

13,360 

0.4420 

17 

11,328 

0.4020 

23 

4.847 

0.5054 

25 

17.618 

0.8930 

6 

4.467 

0.7360 

18 

3.267 

0.4855 

33 

5.761 

1.0554 

1 

6.580 

1.0139 

10 

2.784 

0.8510 

7 

3.568 

0.4848 

29 

4.100 

0.3784 

38 

5.442 

1.3719 

8 

2.894 

1.3546 

19 

2.776 

0.5776 

36 

2,154 

1.0153 

34 

3.495 

0.4895 

30 

2.300 

0.9169 

43 

3,308 

0.6476 

26 
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Table  1  .—Top  38  Counties  Eligible  for  Targeted  Assistance— Continued 

[Targeted  Assistance  Counties  Proposed  for  Continuation] 


County  and  state 


Richmond,  VA 


5-year 
arrival  pop. 


2,165 


Concentra- 
tkxt  percent 


1.0662 


r 


Rar* 


31 


Table  2.— Targeted  Assistance  Counties  That  Would  Ho  Longer  Qualify 


County  and  state 


5-year 
arrival  pop. 


Contra  Costa.  CA 

Tulare.  CA  

Stanislaus.  CA 

Denver,  CO  

Broward.  FL 

Hillsborough,  FL  

Honolulu.  HI 

Sedgwick.  KS  

Orleans.  LA  

Montgomery/Prince  Georges,  MD 

Middlesex.  MA 

Jackson.  MO  

Essex.  NJ  

Hudson.  NJ 

Unk)n.  NJ 

Provklence.  Rl 

Salt  Lake.  UT  

Arlington.  VA  

Pierce.  WA  


CoTK^entra- 

tion  percent 


Rank 


1.748 

1.110 

1,258 

5,472  I 

3.356 

2,610 

1,363 

1.572 

1.257 

4.528 

3,114 

3,233 

2.088 

2.726 

1,218 

1,389 

2,957 

1.468 

2,825 


0.2175 

0.3559 

0.3395 

0.3061 

02673 

0.3129 

0.1630 

0.3894 

0.1330 

0.3047 

02227 

0.4066 

02683 

0.4929 

02466 

02329 

02511 

0.8588 

0.4819 


87 
85 
81 
39 
51 
56 

110 
67 

118 
48 
62 
41 
68 
45 

101 
96 
60 
53 
42 


Table  3.— Proposed  Targeted  Assistance  Allocations  by  County:  FY  1996 


County,  state 


Arrivals:  refu- 
gee +  entrant 
FY  1991-1995 


ALAMEDA.  CA  

FRESNO,  CA  

LOS  ANGELES,  CA 

MERCED,  CA  

ORANGE,  CA  

SACRAMENTO,  CA 

SAN  DIEGO.  CA  

SAN  FRANSCISCO,  CA 

SAN  JOAQUIN,  CA  

SANTA  CLARA,  CA  

DISTRICT  OF  COL  

DADE,  FL  

DUVAL,  FL  

PALM  BEACH,  FL  

DE  KALB,  GA  

FULTON.  GA  

COOK/KANE,  IL 

POLK.  lA  

BALTIMORE.  MD '  

SUFFOLK.  MA  

OAKLAND.  Ml  

HENNEPIN.  MN  

RAMSEY.  MN  

ST  LOUIS.  MO  ^ 

LANCASTER,  NE  

BERNALILLO,  NM  

BROOME,  NY 

MONROE,  NY  

NEW  YORK,  NY  

ONEIDA  NY  

MULTNOMAH.  OR   

PHILADELPHIA,  PA  .... 
DAVIDSON,  TN  


5,915 

6,856 

30,383 

1.855 

26218 

12.967 

13,571 

11,798 

3.016 

18.395 

4.467 

45,405 

3267 

3.517 

5,761 

6,580 

18.969 

2.784 

3.568 

6298 

4,100 

5.322 

4.811 

5,442 

2,894 

2,776 

2,154 

3,495 

87,553 

2,300 

11,454 

8,642 

3.308 


$25,317,600 

Proposed  FY 

1996  alkxa- 

tk)n 


Entrants  FY 
1991-1995 


Entrants:  more 
than  900 


$19,000,000 
Proposed  FY 
1996  C/H  avo- 
cation 


$44,317,600 
Total  pro- 
posed FY 

1996  atkxa- 

tKXl 


$352205 
408236 

1.809,136 
112241 

1.561.134 
772.112 
808.076 
702.504 
179.586 

1.095.318 
265.985 

2.703.61 1 
194,531 
209.417 
343.035 
391.802 

1.129,497 
165,771 
212,454 
375.010 
244,132 
316.895 
286.468 
324,040 
172.321 
165295 
128,259 
208.107 

5213286 
136,952 
682,021 
514,582 
196,973 


16 

0 

604 

0 

30 

3 

370 

187 

2 

12 

13 

33.701 

20 

2,757 

18 

164 

321 

0 

1 

270 

8 

0 

8 

1 

5 

950 

29 

403 

1.012 

1 

320 

65 

1 


33.701 


2.757 


$16.666294 


1.363.430 


950 


1.012 


469.807 


500.469 


$352205 
408236 

1,809,136 
112.241 

1,561.134 
772,112 
808.076 
702.504 
179.586 

1.096.318 

265,985 

19,369,905 

194,531 

1.572,847 
343,035 
391,802 

1,129,497 
165.771 
212,454 
375,010 
244,132 
316,895 
286,468 
324,040 
172,321 
635,102 
128,259 
208,107 

5.713.755 
136,952 
682.021 
514.582 
196,973 
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Table  3.— Proposed  Targeted  Assistance  Allocatjons  by  County:  FY  1996— Continued 


County,  state 


DALLAS/TARRANT.  TX  . 

HARRIS,  TX  

FAIRFAX.  VA  

RICHMOND.  VA   

KING/SNOHOMISH.  WA 

Total  


Arrivals:  refu- 
gee -f  entrant 
nn  991-1995 


13.360 

11.328 

4.847 

2.165 

17,618 


425,189 


$26,317,600 
Proposed  FY 
19»6  alloca- 
tion 


795,513 
674.518 
288,61 1 
128,914 
1,049,052 


25.317.600 


Entrants  FY 
1991-1995 


441 

93 

3 

82 

12 


41.923 


Entrants:  more 
than  900 


38.420 


$19,000,000 
Proposed  FY 
1996  C/H  allo- 
cation 


19,000.000 


$44,317,600 
Total  pro- 
posed FY 

1996  alloca- 
tion 


795,513 
674,518 
288,611 
128,914 
1,049,052 


44,317,600 


^  The  qualifying  local  jurisdiction  Is  the  Independent  City  of  Baltimore  and  the  Independent  City  of  St  Louis. 

Table  4.— Proposed  Targeted  Assistance  Allocations  by  State:  FY  1996 


State 


CALIFORNIA  

DISTRICT  OF  COL 

FLORIDA  

GEORGIA  

ILLINOIS  

IOWA  

MARYLAND  

MASSACHUSETTS 

MICHIGAN  

MINNESOTA  

MISSOURI  

NEBRASKA  

NEW  MEXICO  

NEW  YORK  

OREGON  

PENNSYLVANIA  ... 

TENNESSEE  

TEXAS  

VIRGINIA  

WASHINGTON  

Total  


Arrivals: 
Refugee  ••■  En- 
trant FY 
1991-1995 


31.004 

4.467 

52.189 

12,341 

18.969 

2.784 

3.568 

6,298 

4,100 

10.133 

5.442 

2,894 

2,776 

95,502 

11,454 

8.642 

3.308 

24,688 

7.012 

17.618 


425.189 


$25,317,600 
Proposed  FY 
1996  Alloca- 
tion 


$7,800,548 
265,985 

3.107.559 
734,837 

1.129,497 
165.771 
212.454 
375.010 
244.132 
603.363 
324.640 
172,321 
165^95 

5,686,604 
682,021 
514,582 
196.973 

1,470.031 
417.525 

1.049.052 


25.317,600 


$19,000,000 
Proposed  FY 
1996C/H  Allo- 
cation 


$18,029,724 


469.807 
500,469 


19,000,000 


$44,317,600 
Total  Pro- 
posed FY 

1996  Alloca- 
tion 


$7,800,548 

265.985 

21.137,283 

734.837 

1.129.497 
165.771 
212.454 
375.010 
244,132 
603.363 
324,040 
172.321 
635.102 

6.187.073 
682.021 
514.582 
196.973 

1,470.031 
417.525 

1,049.052 


44.317.600 


Table  5.— Targeted  Assistance  Areas 

State 

Targeted  assistance  area  ^ 

Definition 

CA  .... 

ALAMEDA 

CA  .... 

FRESNO 

CA  .... 

LOS  ANGELES 

. 

CA  .... 

MERCED 

« 

CA  .... 

ORANGE 

CA  .... 

SACRAMENTO 

CA  .... 

SAN  DIEGO 

CA  .... 

SAN  FRANCISCO 

MARIN,  SAN  FRANCISCO.  &  SAN  MATEO  COUNTIES 

CA  .... 

SAN  JOAQUIN 

CA  .... 

SANTA  CLARA 

1 

DC  .... 

DISTRICT  OF  COL. 

FL  

DADE 

1 

FL  

DUVAL 

^ 

FL  

PALM  BEACH 

GA  .... 

DEKALB 

GA  .... 

FULTON 

, 

IL  

COOK/KANE 

lA  

POLK 

■ 

MD  .... 

CITY  OF  BALTIMORE 

MA  .... 

SUFFOLK 

Ml   

OAKLAND 

• 

MN  .... 

HENNEPIN 

MN  .... 

RAMSEY 

. 
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Table  5.— Targeted  Assistance  Areas— Continued 


State 


Targeted  assistance  area  ^ 


MO....  CITY  OF  ST.  LOUIS 

NE  ....  LANCASTER 

NM  ....  BERNALILLO 

NY  ....  BROOME 

NY  ....  MONROE 

NY  ....  NEW  YORK 

NY ONEIDA 

OR  ....  MULTNOk«AH 

PA PHILADELPHIA 

TN DAVIDSON 

TX  DALLAS/TARRANT 

TX HARRIS 

VA FAIRFAX 


VA RICHMOND 

WA  ....     KING/SNOHOMISH 


Definition 


BRONX.  KINGS.  NEW  YORK.  QUEENS.  &  RICHMOND  COUNTIES. 

CLACKAMAS.  MULTNOMAH.  &  WASHINGTON  COUNTIES.  OR.  &  CLARK  COUNTY. 
WA. 


FAIRFAX  COUNTY  &  THE  INDEPENDENT  CITIES  OF  ALEXANDRIA,  FAIRFAX  AND 
FALLS  CHURCH. 


'  Consists  of  named  county/counties  unless  otherwise  defir>ed. 


Vin.  Application  and  Implementation 
Process 

Under  the  FY  1996  targeted  assistance 
program.  States  may  apply  for  and 
receive  grant  awards  on  behalf  of 
qualified  counties  in  the  State.  A  single 
allocation  will  be  made  to  each  State  by 
ORR  on  the  basis  of  an  approved  State 
application.  The  State  agency  will,  in 
turn,  receive,  review,  and  determine  the 
acceptability  of  individual  county 
targeted  assistance  plans. 

Pursuant  to  §  400.210(b).  FY  1996 
targeted  assistance  funds  must  be 
obligated  by  the  State  agency  no  later 
than  one  year  after  the  end  of  the 
Federal  fiscal  year  in  which  the 
Department  awarded  the  grant.  Funds 
must  be  liquidated  within  two  years 
after  the  end  of  the  Federal  fiscal  year 
in  which  the  Department  awarded  the 
grant.  A  State's  final  financial  report  on 
targeted  assistance  expenditures  must 
be  received  no  later  than  two  years  after 
the  end  of  the  Federal  fiscal  year  in 
which  the  Department  awarded  the 
grant.  If  final  reports  are  not  received  on 
time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations,  on  the  basis  of 
a  State's  last  filed  report. 

Although  additional  funding  for 
communities  affected  by  Cuban  and 
Haitian  entrants  and  refugees  whose 
arrivals  in  recent  years  have  increased  is 
part  of  the  appropriation  amoimt  for 
targeted  assistance,  the  scope  of 
activities  for  these  additional  funds  will 
be  administratively  determined. 
Applications  for  these  funds  are 
therefore  not  subject  to  provisions 
contained  in  this  notice  but  to  other 
requirements  which  will  be  conveyed 
separately.  Similarly,  the  requirements 
regarding  the  discretionary  portion  of 
the  targeted  assistance  appropriation 


will  be  addressed  separately  in  the  grant 
aiuiouncement  for  those  funds. 

K.  Application  Requirements 

In  applying  for  targeted  assistance 
funds,  a  State  agency  is  required  to 
provide  the  following: 

A.  Assurance  that  effective  October  1, 
1995,  targeted  assistance  funds  will  be 
used  in  accordance  with  the  new  ORR 
regulations  published  in  the  Federal 
Register  on  June  28. 1995. 

B.  Assiuance  that  targeted  assistance 
funds  will  be  used  primarily  for  the 
provision  of  services  which  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  States  must  indicate  what 
percentage  of  FY  1996  targeted 
assistance  formula  allocation  funds  that 
are  used  for  services  will  be  allocated 
for  employment  services. 

C.  Assurance  that  targeted  assistance 
funds  will  not  be  used  to  offset  funding 
otherwise  available  to  counties  or  local 
jurisdictions  from  the  State  agency  in  its 
administration  of  other  programs,  e.g. 
social  services,  cash  and  medical 
assistance,  etc. 

D.  Identification  of  the  local 
administering  agency. 

E.  The  amount  of  funds  to  be  awarded 
to  the  targeted  county  or  counties.  If  a 
State  with  more  than  one  quaUfying 
targeted  assistance  county  chooses  to 
allocate  its  targeted  assistance  funds 
differently  from  the  formula  allocation 
for  counties  presented  in  the  ORR 
targeted  assistance  notice  in  a  fiscal 
year,  its  allocations  must  be  based  on 
the  State's  population  of  refugees  who 
arrived  in  the  U.S.  during  the  most 
recent  5-year  period.  A  State  may  use 
welfare  data  as  an  additional  factor  in 
the  allocation  of  targeted  assistance 


funds  if  it  so  chooses;  however,  a  State 
may  not  assign  a  greater  weight  to 
welfare  data  than  it  has  assigned  to 
population  data  in  its  allocation 
formula.  The  appUcation  must  provide 
a  description  of.  and  supporting  data 
for.  the  State's  proposed  allocation  plan, 
the  data  to  be  used,  and  the  proposed 
allocation  for  each  county. 

In  instances  where  a  State  receives 
targeted  assistance  funding  for  impacted 
counties  contained  in  a  standard 
metropolitan  statistical  area  (SMSA) 
which  includes  a  county  or  counties 
located  in  a  neighboring  State,  the  State 
receiving  those  funds  must  provide  a 
description  of  coordination  and 
planning  activities  undertaken  with  the 
State  Refugee  Coordinator  of  the 
neighboring  State  in  which  the 
impacted  county  or  counties  are  located. 
Those  plaiming  and  coordination 
activities  should  result  in  a  proposed 
allocation  plan  for  the  equitable 
distribution  of  targeted  assistance  funds 
by  county  based  on  the  distribution  of 
the  eligible  population  by  county  within 
the  SMSA.  The  proposed  allocation 
plan  must  be  included  in  the  State's 
application  to  ORR. 

F.  A  description  of  the  State's 
guidelines  for  the  required  content  of 
county  targeted  assistance  plans  and  a 
description  of  the  State's  review/ 
approval  process  for  such  county  plans. 
Acceptable  county  plans  must 
minimally  include  the  following: 

1.  Assurance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  new  ORR  regulations  published  in 
the  Federal  Register  on  June  28. 1995. 
In  particular,  a  description  of  a  county's 
plan  to  carry  out  the  requirements  of  45 
CFR  400.156. 

2.  Procedures  for  carrying  out  a  local 
planning  process  for  determining 
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targeted  assistance  priorities  and  service 
strategies.  All  local  targeted  assistance 
plans  will  be  developed  through  a 
planning  process  that  involves,  in 
addition  to  the  State  Refugee 
Coordinator,  representatives  of  the 
private  sector  (for  example,  private 
employers,  private  industry  council, 
Chamber  of  Commerce,  etc.),  leaders  of 
refugee/entrant  community-based 
organizations,  voluntary  resettlement 
agencies,  refugees  from  the  impacted 
communities,  and  other  public  officials 
associated  with  social  services  and 
employment  agencies  that  serve 
refugees.  Counties  are  encouraged  to 
foster  coalition-building  among  these 
participating  organizations. 

3.  Identification  of  refugee/entrant 
populations  to  be  served  by  targeted 
assistance  projects!  including 
approximate  numbers  of  clients  to  be 
served,  and  a  description  of 
characteristics  and  needs  of  targeted 
populations.  (As  per  45  CFR  400.314) 

4.  Description  of  specific  strategies 
and  services  to  meet  the  needs  of 
targeted  populations.  These  should  be 
justified  where  possible  through 
analysis  of  strategies  and  outcomes  from 
projects  previously  implemented  under 
the  targeted  assistance  programs,  the 
regular  social  service  programs,  and  any 
other  services  available  to  the  refugee 
population. 

5.  The  relationship  of  targeted 
assistance  services  to  other  services 
available  to  refugees/entrants  in  the 
county  including  State-allocated  ORR 
social  services. 

6.  Analysis  of  available  employment 
opportunities  in  the  local  community. 
Examples  of  acceptable  analyses  of 
employment  opportunities  might 
include  surveys  of  employers  or 
potential  employers  of  refugee  clients, 
surveys  of  presently  effective 
employment  service  providers,  review 
of  studies  on  employment 
opportunities/forecasts  which  would  be 
appropriate  to  the  refugee  populations. 

7.  Description  of  the  monitoring  and 
oversight  responsibilities  to  be  carried 
out  by  the  county  or  qualifying  local 
jurisdiction. 

8.  Assurance  that  the  local 
administrative  budget  will  not  exceed 
15%  of  the  local  allocation.  Targeted 
assistance  grants  are  cost-based  awards. 
Neither  a  State  nor  a  county  is  entitled 
to  a  certain  amount  for  administrative 
costs.  Rather,  administrative  cost 
requests  should  be  based  on  projections 
of  actual  needs.  Beginning  with  FY  1996 
funds,  all  TAP  counties  will  be  allowed 
to  spend  up  to  15%  of  their  allocation 
on  TAP  administrative  costs,  as  need 
requires.  However,  States  and  counties 
are  strongly  encouraged  to  limit 


administrative  costs  to  the  extent 

f>ossible  to  maximize  available  funding 
or  services  to  clients. 

9.  For  any  State  that  administers  the 
program  directly  or  otherwise  provides 
direct  service  to  the  refugee/entrant 
population  (with  the  concurrence  of  the 
county),  the  State  must  provide  ORR 
with  the  same  information  required 
above  for  review  and  prior  approval. 

G.  All  applicants  must  establish 
targeted  assistance  proposed 
performance  goals  for  each  of  the  6  ORR 
performance  outcome  measures  for  each 
impacted  county's  proposed  service 
contract(s)  or  sub-grants  for  the  next 
contracting  cycle.  Proposed 
performance  goals  must  be  included  in 
the  application  for  each  performance 
measure.  The  6  ORR  performance 
measures  are:  entered  employments, 
cash  assistance  reductions  due  to 
employment,  cash  assistance 
terminations  due  to  employment,  90- 
day  employment  retentions,  average 
wage  at  placement,  and  job  placements 
with  available  health  benefits.  Targeted 
assistance  program  activity  and  progress 
achieved  toward  meeting  performance 
outcome  goals  are  to  be  reported 
quarterly  on  the  ORR-6,  the  "Quarterly 
Performance  Report." 

States  which  are  currently  grantees  for 
targeted  assistance  funds  should  base 
projected  annual  outcome  goals  on  past 
performance.  Current  grantees  should 
have  adequate  baseline  data  for  at  least 
3  of  the  6  ORR  performance  outcome 
measures  (entered  employments,  90  day 
retentions,  and  average  wage  at 
placement)  based  on  a  long  history  (in 
some  cases,  as  much  as  12  years)  of 
targeted  assistance  program  experience. 
Where  baseline  data  do  not  exist  for  a 
specific  performance  outcome  measure, 
current  grantees  should  use  available 
performance  data  from  the  current 
targeted  assistance  funding  cycle  to 
establish  reasonable  outcome  goals  for 
contractors  and  sub-grantees  on  all  6 
measures. 

States  identified  as  new  eligible 
targeted  assistance  grantees  are  also 
required  to  set  proposed  outcome  goals 
for  each  of  the  6  ORR  performance 
outcome  measures.  New  grantees  may 
use  baseline  data,  as  available,  and 
current  data  as  reported  on  the  ORR-6 
for  social  services  program  activity  to 
assist  them  in  the  goal-setting  process. 

Proposed  targeted  assistance  outcome 
goals  should  reflect  improvement  over 
past  performance  and  strive  for 
continuous  improvement  during  the 
project  period  from  one  year  to  another. 

H.  An  identification  of  the  contracting 
cycle  dates  for  targeted  assistance 
service  contracts  in  each  county.  States 
with  more  than  one  qualified  county  are 


encouraged  to  ensure  that  all  counties 
participating  in  TAP  in  the  State  use  the 
same  contracting  cycle  dates. 

I.  A  description  of  the  State's  plan  for 
conducting  fiscal  and  programmatic 
n^initoring  and  evaluations  of  the 
targeted  assistance  program,  including 
frequency  of  on-site  monitoring. 

).  Assurance  that  the  State  will  make 
available  to  the  county  or  designated 
local  entity  not  less  than  95%  of  the 
amount  of  its  formula  allocation  for 
piu-poses  of  implementing  the  activities 
proposed  in  its  plan,  except  in  the  case 
of  a  State  that  administers  the  program 
locally  as  described  in  item  F9  above. 

K.  A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
a  maximum  of  5%  of  the  total  award  to 
the  State.  Each  total  budget  period 
funding  amount  requested  must  be 
necessary,  reasonable,  and  allocable  to 
the  project.  States  that  administer  the 
program  locally  in  lieu  of  the  county, 
through  a  mutual  agreement  with  the 
qualifying  county,  may  add  up  to,  but 
not  exceed,  10%  of  the  county's  TAP 
allocation  to  the  State's  administrative 
budget. 

L.  Assurance  that  the  State  will  follow 
or  mandate  that  its  sub-recipients  will 
follow  appropriate  State  procurement 
and  contract  requirements  in  the 
acquisition,  administration,  and 
management  of  targeted  assistance 
service  contracts. 

X.  Reporting  Requirements 

Efl^ective  January  1,  1996,  States  will 
be  required  to  submit  quarterly  reports 
on  the  outcomes  of  the  targeted 
assistance  program,  using  Schedule  A 
and  Schedule  C  of  the  new  ORR-6 
Quarterly  Performance  Report  form 
which  was  sent  to  States  in  ORR  State 
Letter  95-35  on  November  6, 1995. 

Dated:  April  29. 1996. 
Lavinia  Limon, 

Director,  Office  of  Refugee  Resettlement 
[PR  Doc.  96-11145  Filed  5-03-96;  8:45  ami 
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Office  of  Refugee  Resettlement 

Refugee  Resettlemerit  Program: 
Proposed  Allocations  to  States  of  FY 
1996  Funds  for  Refugee  Social 
Services 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS. 

ACTION:  Notice  of  proposed  allocations 
to  States  of  FY  1996  funds  for  refugee  > 
social  services. 


SUMMARY:  This  notice  announces  the 
proposed  allocations  to  States  of  FY 
1996  funds  for  social  services  under  the 
Refugee  Resettlement  Program  (RRP).  In 
the  final  notice,  allocation  amounts 
could  be  adjusted  slightly  based  on  final 
adjustments  in  FY  1995  arrivals  in  some 
States.  This  notice  reflects  the  new 
social  service  provisions  in  the  final 
rule  published  in  the  Federal  Register 
on  June  28, 1995.  (60  FR  33584)  which 
became  effective  October  1, 1995.  This 
notice  discontinues  the  special 
discretionary  funds  set-aside  for 
services  to  former  political  prisoners 
from  Vietnam. 

EFFECTIVE  DATE:  Comments  on  the 
proposed  allocations  contained  in  this 
notice  must  be  received  by  June  5, 1996. 
ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Toyo  A.  Biddk,  Office 
of  Refugee  Resettlement,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade.  SW.,  Washington,  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 

8UPPLEMBITARY  INFORMATION: 

I.  Amounts  Proposed  For  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $80,802,000  in  FY 
1996  refugee  social  service  funds  as  part 
of  the  FY  1996  appropriation  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  104-134). 

Of  the  total  of  $80,802,000,  the 
Director  of  ORR  proposes  to  make 
available  to  States  $68,681,700  (85%) 
under  the  allocation  formula  set  out  in 
this  notice.  These  funds  would  be  made 
available  for  the  purpose  of  providing 
social  services  to  refugees.  We  are 
discontinuing  in  FY  1996  the  special 
$2,000,000  discretionary  funds  set-aside 


'  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43.  "Requirements  for 
documentation  of  refugee  status,"  eligibility  for 


refugee  social  service*  also  includes:  (1)  Culian  and 
Haitian  entrants,  undw  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  96-422)-, 
(2)  certain  Amerasians  from  Vietnam  who  are 
admined  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L  100-202):  and  (3)  certain  Ameraaians  from 
Vietnam,  including  U.S.  dtinns,  under  tide  II  of 
the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Acts,  1989  (Pub. 
L.  100-461),  1990  (Pub.  L  101-167).  and  1991  (Pub. 
L.  101-513).  For  convenience,  the  term  "refugee"  is 
used  in  this  notice  to  encompass  all  such  eli^le 
persons  unlesa  the  specific  context  indicates 
otherwise. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-aector-initiative 
admissions  are'not  digible  to  be  served  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
pmiod  of  coverage  under  their  sponsoring  agency's 
agreement  with  theOepartment  of  Suie— usually 
two  years  from  their  date  of  arrival  or  until  they 
obtain  permanent  resident  alien  sUtus,  whichever 
comas  first. 


for  services  to  former  political  prisoners 
from  Vietnam.  However,  ORR  expects 
States  to  address  the  special  needs  of 
former  political  prisoners  from  Vietnam 
through  their  regular  refugee  social 
service  funds  as  part  of  the  States'  5- 
year  eligible  service  population. 

Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
service  allocation  include  refugees, 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  served  through  fimds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  or 
indicate  in  its  refugee  program  State 
plan  that  Cuban/Haitian  entrants  will  be 
served  in  order  to  use  fimds  on  behalf 
of  entrants  as  well  as  refugees.) 

The  Director  proposes  to  allocate 
$68,681,700  to  States  on  the  basis  of 
each  State's  proportion  of  the  national 
population  of  refugees  who  had  been  in 
the  U.S.  3  years  or  less  as  of  October  1, 
1995  (including  a  floor  amount  for 
States  which  have  small  refugee 
populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contracts  (for  social 
services]  •  *  *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29. 1991,  section  I. 
"Allocation  Amounts"  (56  FR  42745).  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  is 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000,  then— 

(1)  a  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  for  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  at  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  <|^ve  SO  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
imder  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  State. 


ORR  has  consistmitly  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  Slates, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,300  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  is  expected  to  be  used  by  ORR 
on  a  discretionary  basis  to  provide 
funds  for  individual  project  intended 
to  contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  Grant  announcements  on 
discretionary  initiatives  wrill  be  issued 
separately. 

Population  to  be  Served 

Although  the  allocation  ffmnula  is 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  current 
requirements  of  45  CFR  Part  400 
Subpart  I— Refugee  Social  Services, 
States  are  not  required  to  limit  social 
service  programs  to  refugees  who  have 
been  in  the  U.S.  only  3  years.  However, 
effective  October  1, 1995.  under  new 
regulations  published  in  the  Federal 
R^pster  on  June  28, 1995.  (60  FR 
33584),  States  may  not  provide  services 
fimded  by  this  notice,  except  for  referral 
and  interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months  (5  years).  States  may. 
however,  continue  to  provide 
employability  services  through 
September  30, 1996.  or  until  the 
services  are  completed,  whichever 
occurs  first,  to  refugees  who  have  been 
in  the  U.S.  for  more  than  60  months, 
who  were  receiving  employabiUty 
services,  as  defined  in  §  400.154,  as  of 
September  30, 1995,  as  part  of  an 
employability  plan. 

In  accordance  with  §400.147,  States 
are  required  to  provide  services  to 
refugees  in  the  following  order  of 
priority,  except  in  certain  individual 
extreme  circumstances:  (a)  All  newly 
arriving  refugees  during  their  first  year 
in  the  U.S.,  who  apply  for  swioes:  (b) 
refugees  who  are  receiving  cash 
assistance;  (c)  imemployed  refugees 
who  are  not  receiving  cash  assistance; 
and  (d)  employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

ORR  funds  may  not  be  used  to 
provide  swvices  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authwizing  legislaticm,  with 
the  following  exceptions:  (1)  Under 
current  regulations  at  45  CFR  400.208. 
sMvices  may  be  provided  to  a  U.S.-bom 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or,  if  only  one 
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parent  is  present,  in  which  that  parent 
is  a  refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  100-461),  services  may  be 
provided  to  an  Amerasian  from  Vietnam 
who  is  a  U.S.  citizen  and  who  enters  the 
U.S.  after  October  1. 1988. 

Service  Priorities 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end.  States  are  required  to  ensure 
that  a  coherent  family  self-sufficiency 

f>lan  is  developed  for  each  eligible 
amily  that  addresses  the  family's  needs 
from  time  of  arrival  until  attainment  of 
economic  independence.  (See  §§400.79 
and  400.156(g).)  Each  family  self- 
sufficiency  plan  should  address  a 
family's  needs  for  both  employment- 
related  services  and  other  needed  social 
services.  The  family  self-sufficiency 
plan  must  include:  (1)  A  determination 
of  the  income  level  a  family  would  have 
to  earn  to  exceed  its  cash  grant  and 
move  into  self-support  without  suffering 
a  monetary  penalty:  (2)  a  strategy  and 
timetable  for  obtaining  that  level  of 
family  income  through  the  placement  in 
employment  of  sufficient  numbers  of 
employable  family  members  at 
sumcient  wage  levels;  and  (3) 
employability  plans  for  every 
eniployable  member  of  the  family. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  and  in  keeping  with  §400.145, 
States  must  ensure  that  women  have  the 
same  opportunities  as  men  to 
participate  in  all  services  funded  under 
this  notice,  including  job  placement 
services.  In  addition,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugoe  women  in 
management  and  board  positions  in 
agencies  that  serve  refugees.  In  order  to 
facilitate  refugee  self-support,  the 
Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  for 
children  in  order  to  allow  women  with 
children  the  opportunity  to  participate 
in  employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  services  program. 
Refugees  who  are  participating  in 


employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  day  care  funded  by  refugee 
social  service  dollars  should  be  limited 
to  one  year  after  the  refugee  becomes 
employed.  States  are  expected  to  use 
day  care  funding  from  other  publicly 
funded  mainstream  programs  as  a  prior 
resource  and  are  expected  to  work  with 
service  providers  to  assure  maximum 
access  to  other  publicly  funded 
resources  for  day  care. 

In  accordance  with  §  400.146  in  the 
new  regulations,  social  service  funds 
must  be  used  primarily  for 
employability  services  designed  to 
enable  refugees  to  obtain  jobs  within 
one  year  of  becoming  enrolled  in 
services  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Social  services  may  continue  to  be 
provided  after  a  refugee  has  entered  a 
job  to  help  the  refugee  retain 
employment  or  move  to  a  better  job. 
Social  service  funds  may  not  be  used  for 
long-term  training  programs  such  as 
vocational  training  that  last  for  more 
than  a  year  or  educational  programs  that 
are  not  intended  to  lead  to  employment 
within  a  year. 

In  accordance  with  §  400.156.  refugee 
social  services  must  be  provided,  to  the 
maximum  extent  feasible,  in  a  manner 
that  is  culturally  and  linguistically 
compatible  with  a  refugee's  language 
and  cultural  background.  In  light  of  the 
increasingly  diverse  population  of 
refugees  who  are  resettling  in  this 
country,  refugee  service  agencies  will 
need  to  develop  practical  ways  of 
providing  culturally  and  linguistically 
appropriate  services  to  a  changing 
ethnic  population. 

Services  funded  under  this  notice 
must  be  refugee-specific  services  which 
are  designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job  skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 

English  language  training  must  be 
provided  in  a  concurrent,  rather  than' 
sequential,  time  period  with 
employment  or  with  other  employment- 
related  activities. 

When  planning  State  refugee  services, 
States  must  take  into  account  the 
reception  and  placement  (R  &  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative. 

In  order  to  provide  culturally  and 
linguistically  compatible  services  in  as 


cost-efficient  a  manner  as  possible  in  a 
time  of  limited  resources.  ORR 
encourages  States  and  counties  to 
promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  mutual  assistance  associations 
(MAAs).  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  [of  HHS)  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  (sociall  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (60  FR  15766.  March  27.  1995). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amounts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

Funding  to  MAAs 

ORR  no  longer  provides  set-aside 
funds  to  refugee  mutual  assistance 
associations  as  a  separate  component 
under  the  social  service  notice;  instead 
we  have  folded  these  funds  into  the 
social  service  formula  allocation  to 
States.  Elimination  of  the  MAA  set- 
aside,  however,  does  not  represent  any 
reduction  in  ORR's  commitment  to 
MAAs  as  important  participants  in 


Federal  Regiater  /  Vol.  61.  No.  88  /  Monday.  May  6.  1996  /  Notices 


20271 


refugee  resettlement.  OtjfL  believes  that 
the  continued  and/w  increased 
utilization  of  qualified  refugee  mutual 
assistance  associations  in  the  delivery  of 
social  services  helps  to  ensure  the 
provision  of  culturally  and  linguistically 
appropriate  services  as  well  as 
increasing  the  effectiveness  of  the 
overall  service  system.  Therefore,  ORR 
expects  States  to  use  MAAs  as  service 
providers  to  the  maximum  extent 
possible.  ORR  strongly  encourages 
States  when  contracting  for  servioes, 
including  employment  services,  to  give 
consideration  to  the  special  strengths  of 
MAAs.  whenever  contract  bidden  are 
otherwise  equally  qualified,  provided 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  manner  that  is 
culturally  and  linguistically  compatible 
with  the  background  of  the  target 
population  to  be  served.  ORR  also 
strongly  encourages  MAAs  to  ensure 
that  their  management  and  board 
composition  reflect  the  major  target 
populations  to  be  served.  ORR  expects 
States  to  continue  to  assist  MAAs  in 
seeking  other  public  and/or  private 
funds  for  the  provision  of  services  to 
refugee  clients.  « 

States  may  use  a  portion  of  their 
social  service  grant,  either  through 
contracts  or  through  the  use  of  State/ 
coimty  staff,  to  provide  technical 
assistance  and  organizational  training  to 
strengthen  the  capability  of  MAAs  to 
provide  employment  services, 
particularly  in  States  where  MAA 
capability  is  weak  or  undeveloped. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

n.  [Reserved  for  Discussion  of 
Comments  In  Final  Notice] 

m.  Allocatitm  Formula 

Of  the  hmds  available  for  FY  1996  for 
social  services.  $68,681,700  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  below.  A 


State's  allowable  allocation  is  calculated 
as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Directs  to  be 
available  for  this  purpose:  divided  by— 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  «itrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Ameraaians  from 
Vietnam  eligible  for  refugee  social 
services,  as  showu  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amoimt  will  be  multiplied  by — 

3.  The  number  of  persons  m  item  2, 
above,  in  the  State  as  of  October  1, 1995. 
adjusted  for  estimated  secondary 
mioation. 

The  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  accotmt. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
proposed  allocation  of  funds  in  FY  1996 
are  based  on  data  on  refugee  arrivals 
from  the  ORR  Refugee  Data  System, 
adjusted  as  of  October  1, 1995.  for 
estimated  secondary  migration.  The  data 
base  includes  refugees  of  all 
nationalities.  Amerasians  from  Vietnam, 
and  Cuban  and  Haitian  entrants. 

For  fiscal  year  1996,  ORR's  proposed 
formula  allocations  fw  the  States  for 
social  services  are  based  on  the  numbers 
of  refugees  and  Amerasians  who 
arrived,  and  on  the  numbers  of  entrants 
who  arrived  or  were  resettled,  during 
the  preceding  three  fiscal  years:  1993, 
1994,  and  1995.  based  on  final  arrival 
data  by  State.  Therefore,  estimates  have 
been  developed  of  the  numbers  of 
refugees  and  entrants  with  aitival  or 
resettlement  dates  between  October  1, 
1992.  and  September  30, 1995.  who  are 
thought  to  be  living  in  each  State  as  of 
October  1, 1995.  Refugees  admitted 
imder  the  Federal  Government's  private- 
sector  initiative  are  not  included,  since 
their  assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  imder  an  agreement  with 
the  Department  of  State. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11  on 
secondary  migrants  who  have  resided  in 


the  U.S.  for  38  months  or  leas,  as  of 
September  30, 1995.  The  total  migration 
reported  by  each  State  was  summed, 
yielding  in-  and  out-migration  figures 
and  a  net  migration  figure  for  eedi  State. 
The  net  migratitm  figure  was  applied  to 
the  State's  total  arrival  figure,  resulting 
in  a  revised  population  estimate. 

Estimates  wwe  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
in  the  refugee  figures. 

If  a  State  does  not  agree  with  ORR's 
population  estimate  and  writes  ORR  to 
reconsider  its  population  estimate,  it 
should  submit  written  evidence  to  ORR, 
including  a  list  of  refugees  identified  by 
name,  alien  number,  date  of  birth,  and 
date  of  arrival.  Listings  of  refugees  who 
are  not  identified  by  their  ahen  numbers 
will  not  be  considoed.  Such  evidence 
should  be  submitted  separately  from 
comments  <m  the  proposed  allocation 
formula  no  latw  than  30  days  frnn  date 
of  publication  of  this  notice  and  should 
be  addressed  to:  Loren  Bussert,  Office  of 
Refugee  Resettlement,  370  L'Enlant 
Promenade.  S.W..  Washington.  DC 
20447.  TelephMie:  (202)  401-4732. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1995,  of  refugees  (col.  1).  entrants  (col. 
2).  and  total  refugees  and  entrants  (col. 
3);  the  formula  amounts  which  the 
population  estimates  yield  (col.  4);  and 
the  proposed  allocation  amounts  after 
allowing  for  the  minimum  amounts  (col. 

5). 

These  population  estimates  and 
proposed  allocation  amotmts  are 
intended  to  be  as  close  to  the  final 
figures  as  was  possible  at  the  time  they 
were  developed.  However,  revisions 
may  need  to  be  made  to  reflect  final 
adjustments  in  FY  1995  arrival  data  in 
some  States. 

V.  Pn^MMcd  Allocation  Amounts 

Fimding  will  be  contingent  upon  the 
submittal  and  approval  of  a  State  annual 
services  plan  that  is  developed  on  the 
basis  of  a  local  consultative  process,  as 
required  by  §400. 11(b)(2)  in  the  ORR 
regulations.  The  following  amounts  are 
proposed  for  allocation  for  refugee 
social  services  in  FY  1996: 


TABLE  1  -ESTIMATED  3-YEAR  REFUGEE/Er4TRANT  POPULATIONS  OF  STATES  PARTICIPATING  'N  JHE  REF^JGEE  PROGRAM 
AND  PROPOSED  SOCIAL  SERVICE  FORMULA  AMOUNTS  AND  ALLOCATIONS  FOR  FY  1996  


State 


AlatMma 
Alaska*  . 


Refugees 
(1) 


618 
0 


Entrants 


(2) 


62 

0 


Total  popu- 
lation 

(3) 


680 

0 


Formula 
amount 

(4) 


$125,354 
0 


Proposed 
alocation 

(5) 


$125,354 
0 
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Table  1  .—Estimated  3-Year  REFUGEE/ENTRArrr  Porjlatkdns  of  States  Participating  in  the  Refugee  Prcx3ram 
AND  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1996— Continued 


state 

Refugees 
(1) 

Entrants 
(2) 

Total  popu- 
lation 

(3) 

FomMjIa 
amount 

(4) 

Proposed 
allocation 

(5) 

Anzofifl                             

3.575 

317 

78.045 

3.808 

2.903 

89 

1.753 

13.823 

9.811 

758 

1.086 

12.644 

1.140 

3,461 

2,112 

2,301 

2,030 

724 

6,311 

10,009 

7,724 

9.846 

111 

4,998 

182 

1.847 

769 

686 

6.369 

948 

60.186 

3.221 

1.044 

5,094 

1,351 

5.149 

9.762 

656 

503 

658 

3.408 

15.885 

1.774 

720 

5.922 

19.075 

27 

5.096 

0 

416 

5 

947 

12 

206 

,1 

32.158 

192 

0 

4 

267 

12 

11 

164 

217 

1 

140 

164 

187 

20 

32 

22 

0 

6 

732 

1 

1.150 

889 

1.116 

20 

3 

20 

12 

273 

132 

3 

2 

0 

64 

920 

0 

0 

172 

20 

1 

13 

0 

3.991 

322 

78.992 

3.820 

3,109 

94 

1.763 

45.961 

10.003 

758 

1.090 

12.911 

1.152 

3.465 

2.123 

2.465 

2.247 

725 

6,451 

10,173 

7,911 

9,866 

143 

5.020 

182 

1.853 

1.501 

687 

7.519 

1.837 

61,302 

3.241 

1.047 

5.114 

1.363 

5.422 

9.894 

659 

505 

658 

3.472 

16.805 

1,774 

720 

6.094 

19.095 

128 

5.109 

0 

735.715 

59,359 

14.561,671 

704.193 

573.124 

17.328 

324.998 

8.476.304 

1.843.989 

139.732 

200.935 

2.380.060 

212.364 

638.751 

391,362 

454,407 

414,220 

133,649 

1,189.201 

1,875,328 

1,458,342 

1,818,734 

26,361 

925.405 

33.551 

341.589 

276.700 

126,644 

1,386,080 

338,639 

11,300,632 

597,458 

193,008 

942,733 

251,260 

999.511 

1.823.896 

121.482 

93.094 

121.298 

640.041 

3.097,895 

327.026 

132.727 

1.123.390 

3,520.041 

5.162 

941.812 

0 

735.715 

100,000 

nAlifnmia  ^                                               

14,561,671 

Cnlorado                          

704,193 

CnnnAriicLit 

573,124 

DAlawjirA 

75,000 

Dist  nf  Columbia                            

324,998 

Florida                                  

8,476,304 

Georaia            

1,843,989 

139,732 

Idaho             

200,935 

Illinois                                              

2.380,060 

InriiAna                                                    

212.364 

Iowa                       

638.751 

Kansas                                 

391.362 

Kentucky ':                                        

454,407 

414.220 

Maine                                    

133.649 

Marvland                  

1.189,201 

Massactiusetts      

1,875,328 

Mictiioan              

1,458,342 

1,818,734 

Mississioot               

75J)00 

Missouri                                          

925,405 

Montana                        

75,000 

Nebraska 

341.589 
276.700 

New  Hamosliire     

126.644 

1.386,080 

New  Mexico    

338.639 

11,300.632 

North  Carolina           

597,458 

193,008 

Ohio          

942,733 

Oklahoma 

Oregon  

Rhode  Island             

251,260 

999.511 

1.823.896 

121.482 

South  Carolina                   

100.000 

South  Dakota         «•■• 

121.298 

640.041 

Texas               

3.097.895 

327,026 

Vermont                       

132,727 

1,123,390 

Washinoton                                                    

3,520,041 

75,000 

Wisconsin                                                

941,812 

0 

330,329 

40.807 

371.136 

68.416.555 

68,681.700 

'Alaska  and  Wyoming  no  tonger  participate  in  the  Refugee  Program. 

^A  portion  of  the  California  allocation  is  expected  to  t>e  awarded  to  continue  a  Wilson/Fish  project  in  San  Diego. 

« The  alkxation  lor  Kentucky  and  Nevada  is  expected  to  be  awarded  to  continue  a  Wilson/Fish  project. 


VI.  Paperwork  Reductioa  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No 
93.566  Refugee  Assistance— -State 
Administered  Programs) 


Dated:  April  29,  1996. 
Lavinia  Limon, 

Director.  Office  of  Refugee  Resettlement. 
|FR  D<x:.  96-11146  Filed  5-3-96;  8:45  am) 

BILUNQ  COOC  41»M>1-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Vakiez  Oil  Spill  Public  Advisory 
Group 

agency:  Department  of  the  Interior. 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 
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summary:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 

DATES:  June  5. 1996,  at  9:00  a.m. 
ADDRESSES:  First  floor  conference  room, 
645  "G"  Street,  Anchorage,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPt-EMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.  A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
of  America  and  the  State  of  Alaska  on 
August  27. 1991,  and  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  in  settlement  of 
United  States  of  America  v.  State  of 
Alaska.  Qvil  Action  No.  A91-081  CV. 
The  agenda  will  include  a  review  of 
current  restoration  activities  and  plans 
for  the  fiscal  year  1997  restoration  work 
plan. 

Dated:  April  30, 1996. 
Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

IFR  Doc.  96-11232  Filed  5-3-96;  8:45  am] 

MLUMCOOC  4310-flO-M 


Bureau  of  Land  Management 
[OR-130-1020-00;  QP6-0143] 

Eastern  Washington  Resource 
Advtoory  Council;  Meeting 

AQBCY:  Bureau  of  Land  Management, 
Spokane  District. 

NOTICE:  Notice  of  Meeting  of  Standards 
for  Rangeland  Health  and  Livestock 
Grazing  Guidelines  Subgroup  of  the 
Eastern  Washington  Resource  Advisory 
Council. 

action:  Meeting  of  the  Standards  for 
Rangeland  Health  and  Livestock  Grazing 
Guidelines  Subgroup  of  the  Eastern 
Washington  Resource  Advisory  Council; 
May  21  and  22, 1996,  in  Palisades, 
Washington  and  Ephrata.  Washington. 

summary:  a  meeting  of  the  Standards 
for  Rangeland  Heal&  and  Livestock 
Grazing  Guidelines  Subgroup  of  the 
Eastern  Washington  Resource  Advisory 
Council  will  be  held  on  May  21  and  22, 
1996.  The  meeting  will  convene  at  12:00 
p.m.  (noon).  May  21, 1996,  at  the 
Palisades  Grange,  Palisades, 


Washii^cm,  98854.  A  tour  of  Bureau  of 
Land  Management  lands  in  the  area  will 
occur  until  5:00  p.m.  The  meeting  will 
reconvene  at  8:00  a.m..  May  22, 1996,  in 
Room  218,  Bureau  of  Reclamaticm 
Office.  32  "C"  Street  N.W..  Ephrata. 
Washington,  98823.  llie  meeiting  will 
continue  until  4:00  p.m.  or  until 
conclusion  business.  At  an  appropriate 
time,  the  meeting  will  recess  for 
approximately  one  hour  for  lunch. 
IHiblic  comments  will  be  received  trom 
10:00  a.m.  to  10:30  a.m.  on  May  22, 
1996.  The  topics  to  be  discussed  are 
Standards  for  Rangeland  Health  and 
Livestock  Grazing  Guidelines. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hubbard.  Bureau  of  Land 
Management.  Spokane  District  Office, 
1103  N.  Fancher  Road,  Spcd^ane, 
Washington.  99212;  or  call  509-536- 
1200. 

Dated  May  1.1996. 
Ann  B.  Aldridi, 
Acting  District  Manager. 
IFR  Doc.  96-11285  Filed  5-3-96;  8:45  am) 


PD-090-102(M>1] 

Resource  Advisory  Council  for  Upper 
Snake  River  Distrtots;  Masting 

AQBCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

Meeting  Locations  and  Times. 

SUMMARY:  bi  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  the  review  and 
consensus  of  the  draft  healthy  rangeland 
standards  and  guidelines.  All  meetings 
are  open  to  the  public.  The  public  may 
present  written  comments  to  the 
council.  Each  formal  council  meeting 
will  have  a  time  allocated  for  hearing 
public  comments.  The  public  comment 
pOTiod4br  the  council  meeting  is  listed 
below.  Depending  on  the  number  of 
persons  wishing  to  comment,  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meetings,  or  need 
speda)  assistance  such  as  sign  language 
intfflpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kovar  at  the  Sho^one  Resource  Area 
Office,  P.  O.  Box  2-B,  Shoshcme,  ID, 
83352,  (208)  886-7201. 


DATE  AND  1ME:  Date  is  May  14,  1996. 
starts  at  10.00  a.m.  at  the  Heehfa  and 
WeUaie  Regional  Office  in  Twin  Falls, 
Idaho.  Public  comments  from  10:00 
a.m.-10:30  a.m. 

.  SUPPLCMCWTAL  MPORMATKW:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM  on  a  variety  of  plannii^  and 
managonent  issues  associated  with  the 
management  of  the  public  lands. 
FOR  FURTHER  MF0RMAT10N:  Contact 
Debra  Kovar.  Shoshone  Resouroe  Area 
Office,  P.  O.  Box  2-B,  Shoshme,  ID 
83352,  (208)  886-7201. 

Dated:  April  29, 1996. 
}«e  Knayiahrink, 
Acting  District  Manager. 
(FR  Doc  96-11166  Pitod  5-06-96:  8:45  am) 


(NM-010-S700-77AQ01(MM-0203:  NMNM 
96807] 

Notice  of  Rsslty  Action.  Proposed 
Airport  Lease;  Htm  Mexico 


AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTXM:  Notice. 

summary:  On  January  31.  1996.  the  Cuba 
Regicmal  Economic  Development  Board 
(CREDB)  filed  an  application  for  an 
airport  lease  pursuant  to  the  Act  of  May 
24, 1928  (49  U.S.C.  211-214),  as 
amended,  for  127.82  acres  of  public  and 
acquired  land  located  in  Sandoval 
County,  New  Mexico.  On  October  25, 
1973.  a  previous  airjwrt  lease  (NMNM 
18702)  was  issued  for  approximately 
127.82  acres  which  also  encompassed 
the  proposed  lease  area.  The  land  had 
been  continuously  leased  for  airport 
purposes  until  October  25, 1993.  when 
the  lease  expired.  The  proposed  lease 
area  is  described  as  follows: 

New  Mexico  PriBcipal  Meridian 

Public  Land: 
T.  20  N..  R.  1  W., 

Sec  20.  E'/iSEV4NEV«  and 
SWV4SEV4NE»/«: 
Sec.  21,  E'ANW'ANW'A  and 

SWV4NWV4NWV«. 
Acquired  Land: 
T.  20  N.,  R.  1  W.. 

Sec  20.  lot  1; 

Sec  21,  N>/iSW»/4hfWV4. 
SWV4SWV4NWV4.  and 
^4WV4NWV4SWV4. 

The  area  described  contains  approximately 
127.82  acnis. 

SUPFLBCNTARY  INFORMATION:  The  land 
is  not  required  for  any  Federal  purposes. 
The  lease  is  consistent  with  current 
Biueau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  lease  when 
issued  wrill  be  subject  to  the  {Hovisions 
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of  the  Airport  Act  of  May  24. 1928.  and 
to  all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

DATES:  On  January  31.  1996.  the  date  the 
application  was  filed,  all  the  above 
described  lands  were  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws  (except  for  lease  under  the 
Airport  Act  of  May  24.  1928).  The 
public  lands  were  segregated  from  the 
operation  of  the  mining  laws  pending 
the  issuance  of  such  regulations  as  the 
Secretary  may  prescribe.  All  of  the 
above  described  lands  remain  open  to 
the  operation  of  the  mineral  leasing 
laws,  the  material  disposal  laws  and  the 
Ceothermal  Steam  Art. 


Until  June  20, 1996,  interested  parties 
may  submit  comments  to  Hector  A. 
Villalobos,  Area  Manager,  Rio  Puerco 
Resource  Area.  BLM  Albuquerque 
District  Office.  435  Montano  Road  NE.. 
Albuquerque,  New  Mexico  87107.  In  the 
absence  of  any  objections,  the  decision 
to  approve  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero,  Realty  Specialist,  BLM 
Rio  Puerco  Resource  Area,  435  Montano 
Road,  NE..  Albuquerque,  New  Mexico 
87107.  (505)  761-8787. 


Dated:  April  23, 1996. 
Micfaari  R.  Ford, 

District  Managw. 

IFR  Doc  96-11158  Filed  5-03  -96;  8:45  amj 

WUMOOOOC  431»-ra-P 

[UT-»49-1420-00-268Z] 

Filing  of  Plat  of  Survey 

aqSiICY:  Bureau  of  Land  Management. 

UT. 

action:  Notice. 

SUMMARY:  These  plats  of  survey  of  the 
following  described  land  have  been 
filed  in  the  Utah  State  Office,  Salt  lalce 
aty,  Utah: 


Group 

Tp. 

Rge. 

Meridian 

Approved 

Tipe 

0633                                                  

13  S. 
10  S. 
IIS. 
IIS. 
12  S. 
12  8. 
12  S. 
'23  S. 
30  S. 
16  8. 
19  8. 
08  S. 
39  8. 
15  8. 

02  E. 

01  E. 

14  E. 

15  E. 
14  E 

12  E. 

13  E. 
05  E. 

03  W. 

02  W. 
26  E. 
19  W. 
10  W. 

03  W. 

SIM 
SLM 
SIM 
SIM 
SLM 
SIM 
SLM 
SLM 
SLM 
SIM 
SLM 
SLM 
SLM 
SLM 

95/05/26 
95A)5/26 
95/09/28 
95A»/28 
95/09/28 
95A)9/28 
95/09/28 
95/09/28 
95/09/28 
95/09/28 
95A»/28 
95/09/28 
95A»/08 
95A)9/28 

Resurvey. 

0654                                       

Do. 

0750                                                   

Do. 

0750                                                     

Do. 

0750                                                  ' 

Do. 

0751                              

Do. 

0751                                  : 

Do. 

0759                             

Do. 

0760                                                      

Do. 

0761                                             " 

Do. 

0765                                                              

Do. 

0796                                              _  

Do. 

0822                                                                    

Do. 

S240   

Supplementai. 

Douglas  M.  Koza. 

Acting  State  Director. 

IFR  Doc.  96-11220  Filed  5-3-96:  8:45  ami 

BIUMQCOOC  4S10-OQ-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  tfie  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Amercian  Cyanamid,  et 
al..  Civil  Action  No.  2:93-0654 
(S.D.W.V.),  was  lodged  on  April  24, 
1996  with  the  United  States  District 
Court  for  the  Southern  District  of  West 
Virginia. 

In  the  consent  decree,  the  United 
States  settles  with  53  parties  and 
various  corporate  affiliates.  Those 
parties  will  reimburse  $19.26  million  of 
the  United  States'  past  costs  and 
perform  future  soil  and  groundwater 
clean-up  and  closure  of  an  old 
wastewater  treatment  plant  provided 
that  the  clean-ups  to  be  selected  are 
premised  upon  projected  future 
industrial  use  of  the  Site  and  ttiat  the 


estimates  of  future  costs  contained  in 
the  EPA  Records  of  Decision  not  exceed 
respective  thresholds  of  $45  million  for 
soil  and  groundwater  remediation,  and 
$14  million  for  the  clean-up  of  the 
wastewater  treatment  plant.  One 
defendant.  Chemical  Associates, 
separately  agrees  to  reimburse  $350,000 
of  the  United  States'  response  costs. 

Moreover,  in  the  consent  decree,  the 
claims  of  certain  defendants  in  this 
action  against  OHM  Remediation 
Services,  Corp.  are  released  and 
resolved.  The  United  States  also  releases 
its  claims  under  Sections  106  and  107 
of  CERCLA,  42  U.S.C.  §§9607  and  9606, 
and  Section  7003  of  RCRA,  42  U.S.C. 
§  6973,  against  OHM  at  the  Site.  OHM 
in  turn  releases  its  cost  recovery  claims 
and  covenants  not  to  sue  the  United 
States  for  claims  that  were  or  could  have 
been  asserted  in  this  action  by  any  party 
to  the  case  arising  from  response  actions 
at  the  Site. 

The  State  of  West  Virginia,  on  behalf 
of  the  West  Virginia  Department  of 
Environmental  Protection  ("State"),  also 
is  a  party  to  the  decree,  receiving 
$1,150,000  in  past  costs  over  five  years, 
future  oversight  costs  of  $30,000  per 
year,  and  $150,000  to  resolve  state 


claims  for  natural  resources  damages 
from  the  settling  parties. 

The  decree  also  resolves  the  liability 
of  the  United  States,  on  behalf  of  the 
Department  of  Defense,  in  the  case.  The 
United  States  will  pay  for  portions  of 
four  remedy  components  associated 
with  the  WWI  era.  for  a  projected  total 
United  States  payment  of  approximately 
$12  million,  depending  on  precise 
future  remedy  costs.  The  decree  resolves 
also  the  liability  of  Hercules,  the 
operator  of  the  WWI  plant,  which  will 
pay  $156,790  toward  future  clean-up  of 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resotuces  Division. 
Department  of  Justice.  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
V.  American  Cyanamid,  et  at  Gvil 
Action  No.  2:93-0654  (S.D.W.V.).  DOJ 
Ret  #90-11-3-706.  CoQunenters  may 
request  an  opp<Htumty  for  a  public 
meeting  in  the  aCbcted  area,  in 
accordance  with  Section  7003(d)  of 
RCRA. 


The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice.  Environment  and 
Natural  Resources  Division.  Consent 
Decree  Library,  1120  G  Street.  N.W..  4th 
Floor,  Washington.  D.C.  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor.  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  refier  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $40.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  partial  consent  decree  can 
be  obtained  for  the  additional  amount  of 
$31.00. 
JoolNLGroM, 

Chief  Environmental  Enforcement  Section. 
[FR  Doc.  96-11221  Filed  5-3-96;  8:45  am) 

SaJJNQ  OOOE  4410-«1-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  February  2, 1996,  and 
published  in  the  Federal  Register  on 
February  13. 1996,  (61  FR  5571), 
Orpharm  Inc.,  728  West  19th  Street, 
Houston.  Texas  77008,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnig 

Sdwduie 

methadone  (9250)     

II. 

Metttadone-intermediate  (9254) 
Levo^yphacetylmelhadol  (9648) 

II. 
II. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C.  §  823(a)  and 
determined  that  the  registration  of 
Orpharm  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §  823 
and  28  C.F.R.  §§  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  April  29, 1996. 
Gone  R.  Haislqi, 

Deputy  Assistant  Administrator,  Offlce  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
IFR  Doc  96-11254  Filed  5-3-96;  8:45  am) 


bnportallon  Of  ControHsd 
Node*  of  Application 

Pursuant  to  Secti<m  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attcmiey  General  shall,  prim  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufecturer  of  a  controlled 
substance  in  Sfihedule  I  or  n  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provTde 
manufecturers  holding  registrations  for 
the  bulk  manufecture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accwdanoe  with  Section 
1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  F^ruary  20. 1996.  Penick 
Corporation.  158  Mount  Olivet  Avenue. 
Newark,  New  Jersey  07114,  made 
apphcation,  which  was  received  for 
processing  on  April  10, 1996,  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pureuant  to  21 
U.S.C  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  April  30, 1996. 
GoBB  R.  Hiiuip. 

Deputy  Assistant  Administrator,  Offxe  o/ 
Diversion  Control,  Drug  Enforcement 
Administration. 
IFR  Doc.  96-11215  Filed  5-3-96:  8:45  am) 


Drug 

Schedule 

Coca  Laavas  (9040)        

II. 

Opium,  raw  (9600) 

Optum  poppy  (9650) 

Ojaium  Straw  Concentrate  (9670) 

II. 
II. 
II. 

The  firm  plans  to  import  the  listed 
controlled  substances  for  the 
manufacture  of  bulk  pharmaceutical 
controlled  substances. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactiirer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comm«its  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Wasliington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  (30  days  from  publication). 

lliis  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(Septembw  23, 1975),  all  applicants  for 
^registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 


Imponatton  of  Controlled  SulMtances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufactiirer  of  a  Qpntrolled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  im{>orUtion  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  27,  1996,  Research 
Biochemicals,  Limited  Partnership, 
Attn:  Richard  MiUus,  1-3  Strathmore 
Road,  Natick,  Massachusetts  01760, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Mottiaauaione  (2565)  

Ibogaine  (/260)  

Tetrahydrocannabinols  (7370) 

Bufotorane  (7433)              

Dimelhyltryptamine  (7435)  

Etorphine  (except  HO)  (9056)  .... 

Met»iy1p»>enidate  (1724) 

PontobaftJital  (2270)  

Etorphine  Hydrochloride  (9059) 
Dvhenoxylate  (9170)  

Methadonfi  ^9250)           

Fantanvl  (9801)         

The  firm  plans  to  import  small 
quantities  of  the  controlled  substances 
to  manufacture  laboratory  reference 
standards  and  neurochemicals. 

Any  manufecturer  holding,  or 
appljring  for,  registration  as  a  bulk 
manufecturer  of  these  basic  classes  of 
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controlled  substances  may  file  written 
comments  on  or  dbjections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  wit^  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23,  1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  II  are  and  wiircontinue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enfon;ement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  April  30,  1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  D(k:.  96- 11 21 7  Filed  .S-S-Oe:  8:45  am] 
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Importation  of  Controlled  Sut>stancas; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  lo  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  14.  1996.  Roberts 
Laboratories,  Inc.,  4  Industrial  Way 
West.  Eatontown.  New  Jersey  07724, 
made  application  to  the  Drug 
Enfon.ement  Administration  to  be 
registered  as  an  importer  of  propiram 


(9649)  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

The  firm  plans  to  import  the  propiram 
to  manufacture  in  bulk  for  product 
development. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
De(>artment  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  aad  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Admini.strator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (0 
are  satisfied. 

Dated:  April  30,  1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

jFR  Doc.  96-11216  Filed  5-3-96;  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  22,  1995, 
and  published  in  the  Federal  Register 
on  January  22,  1996.  (61  FR  1604), 
Upjohn  Company,  7171  Portage  Road, 
ML.  2000-^1-109,  Kalamazoo, 
Michigan  49001,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
2,5-Dimethoxyamphetamine  (7396),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C.  823(a)  and 


determined  that  this  registration  of  the 
Upjohn  Company  to  manufacture  the 
listed  controlled  substance  is  consistent 
with  the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistance  Administration,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  April  29, 1996. 
Gene  R.  Haialip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-11255  Filed  5-3-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[ProhUiited  Transaction  Exemption  96-30; 
Exemption  Application  Na  D-0M04,  et  al.] 

Grant  of  Individual  Exemptions; 
Aultman  Retirentent  Savings  Plan 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
containfKl  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Aultman  Retirement  Savings  Plan  (the 
Plan)  Located  in  Canton,  Ohio 

(Prohibited  Transaction  Exemption  96-30; 
Exemption  Application  No.  0-09904) 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
guarantee  (the  Guarantee)  by  Aultman 
Health  Services  Association  (the 
Employer),  the  sponsor  of  the  Plan,  of 
amounts  due  the  Plan  with  respect  to 
four  guaranteed  investment  contracts 
issued  by  Confederation  Life 
(Confederation  Life),  including  the 
Employer's  potential  cash  advances  to 
the  Plan  (the  Advances)  pursuant  to  the 
Guarantee  and  the  potential  repayment 
of  the  Advances  (the  Repa)rments); 
provided  that  the  following  conditions 
are  satisfied: 

(A)  All  terms  of  the  transactions  are 
no  less  fevorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Plan  does  not  incur  any 
expenses  or  pay  any  interest  with 
respect  to  the  transactions; 

(C)  The  Repayments,  if  any.  are 
restricted  to  (1)  excess  Advances  made 
by  the  Employer,  and  (2)  GIC  Proceeds, 
defined  as  all  amounts  actually  received 
by  the  Plan  with  respect  to  the  GICs 
from  Confedwation  Life,  any- 
conservator,  trustee  or  person 
performing  similar  functions  *vith 


respect  to  Confederation  Life  or  acting 
as  surety  or  insurer  with  respect  to 
Confederation  Life,  and/or  any  state 
guaranty  fiind  or  other  entity  paying  the 
obligations  of  Confederation  Lifie  with 
respect  to  the  GICs; 

(D)  The  Repayments  will  be  made 
only  after  the  Plan  has  recovered, 
through  the  Advances  plus  GIC 
Pnx^eeds.  the  amount  guaranteed  by  the 
Employer  with  respect  to  the  GICs;  and 

(E)  To  the  extent  the  Advances  exceed 
GIC  Proceeds,  repayment  of  the 
difference  will  be  waived. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  13,  1996  at  61  FR  5572. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

CCL.  Label,  Inc.  401(k)  Profit-Sharing 
Plan  (the  Plan)  Located  in  Grand 
Rapids,  Michigan 

(Prohibited  Transaction  Exemption  96-31; 
Exemption  Application  No.  D-10168) 


Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  by 
the  Plan  of  certain  publicly  traded 
limited  partnorship  interests  (the 
Interests)  to  CCL  Label,  Inc.  (CCL),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  pays  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (3)  the 
purchase  price  is  the  greater  of:  (a)  the 
fair  market  value  of  the  Interests  as  of 
the  date  of  the  sale,  or  (b)  the  original 
acquisition  cost  of  the  Interests. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  12. 1996  at  61  FR  10016. 

FOR  FURTHER  MFORMATION  CONTACT.  Ms. 
Karin  Weng  of  the  Department, 
telephone  (2Q2)  219-8881.  (This  is  not 
a  toll-free  number.) 


Coin  Acceptors,  Inc.  Savings  and 
Protection  Plan  (the  Plan)  Located  ia  SL 
Louis,  Missouri 

[Prohibited  Transaction  Exemption  96-32: 
Exemption  Application  No.  D-101831 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past  sale 
by  the  Plan  of  certain  publicly  traded 
securities  (the  Securities)  to  Coin 
Acceptors,  Inc.  (Coin  Acceptors),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
were  satisfied:  (1)  The  sale  was  a  one- 
time transaction  for  cash;  (2)  the  Plan 
paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  (3)  the 
piirchase  price  was  the  aggregate  feir 
mariiet  value  of  the  Securities  as  of  the 
date  of  the  sale,  as  determined  by  the 
Plan's  independent  investment  manager 
by  reference  to  the  closing  prices  for  the 
Securities  on  the  New  York  Stock 
Exchange  (hfYSE);  and  (4)  the  terms  of 
the  sale  were  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  September  29,  1995. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refier  to  the  notice  of 
proposed  exemption  published  on 
March  5, 1996  at  61  FR  8686. 
FOR  FURTHBt  MFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  21»-«881.  (This  is  not 
a  toll-free  number.) 

Gail  L.  Beh  Self  Employed  Retirenaent 
Plan  (the  Plan)  Located  in  Vienna, 
Virginia 

(Prohibited  Transaction  Exemption  96-33; 
Exemption  Application  No.  D-102191 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  of  a  parcel  of  real  property 
(the  Property)  by  the  Plan  to  Ms.  Gail  L 
Belt,  a  (^squalified  pOTSon  with  respect 
to  the  Plan  for  $115,000,  provided  the 
following  conditions  are  satisfied:  (a) 
The  sale  is  a  one-time  transaction  for 
cash;  (b)  the  Plan  pays  no  commissions 
or  expenses  in  connection  with  the 
transaction;  (c)  the  Plan  receives  not  less 
than  the  greater  of  the  fiair  marieet  value 
of  the  Property  or  its  cost  in  acquiring 
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the  Property:  (d)  the  fair  market  value  of 
the  Property  has  been  determined  by  a 
qualified,  independent  appraiser;  and 
(e)  Ms.  Beit  is  the  only  Plan  participant 
to  be  affected  by  the  transaction,  and 
she  desires  that  the  transaction  be 
consummated.* 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  22.  1996  at  61  FR  11895. 

FOR  FURTHER  mFOflMATION  COMTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-«881.  {This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


*  Since  Ms.  B«lt  is  the  sole  owner  of  (he  Plan 
sponsor  and  the  only  participant  in  the  Plan,  there 
is  no  jurisdiction  under  Title  I  of  the  Act  pursuant 
to  29CFR  2510.3-3(b).  However,  there  is 
jurisdiction  under  Title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


Signed  at  Washington.  D.C.  tliis  30th  day 
of  April.  1996. 
Ivan  Straafeld, 

Director  of  Exemption  Determination. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

(FRDoc.  96-11118  Filed  5-3-96;  8:45  am) 
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[Application  Na  D-10039.  at  al. 

PropoMd  Exemptions;  San  Diego 
National  Bank 

AOENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/ or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  th^  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPI-BiENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

San  Diego  National  Bank  Deferred 
Savings  Plan  (the  Plan) 

Located  in  San  Diego.  California 

lApplication  No.  D-10039) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10,  1990).  If 
the  exemption  is  granted  the  restrictions 
of  secUons  406(a),  406  (b)(1)  and  (b)(2). 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  The  past 
acquisition  by  the  Plan  of  certain  stock 
rights  (the  Rights)  pursuant  to  a  stock 
rights  offering  (the  Offering)  by  SDNB 
Financial  Corp..  a  California  corporation 
(the  Parent),  which  wholly-owns  and  is 
the  parent  company  of  the  San  Diego 
National  Bank  (the  Employer),  the 
sponsor  of  the  Plan  and  a  pwrty  in 
interest  with  respect  to  the  Plan;  (2)  the 


past  holding  of  the  Rights  during  the 
subscription  period  of  the  Offering;  and 
(3)  the  disposition  or  exercise  of  the 
Rights  by  the  Plan;  provided  the 
following  conditions  are  satisfied:  (a) 
The  acquisition  and  holding  of  the 
Rights  by  the  Plan  occurred  in 
connection  with  the  Offering  made 
available  to  all  shareholders  of  the 
common  stock  of  the  Parent;  (b)  all 
holders  of  the  common  stock  of  the 
Parent  were  treated  in  a  like  manner, 
with  respect  to  the  Offering,  including 
the  Plan;  and  (c)  all  decisions  regarding 
the  holding  and  disposition  of  the 
Rights  by  the  Plan  were  made  in 
accordance  writh  Plan  provisions  for 
individually-directed  investment  of 
participant  accounts  by  the  individual 
particip&nt  whose  account  in  the  Plan 
received  Rights  in  the  Offering,  and  if 
no  instructions  were  received  the  Rights 
were  sold. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  as  of  May  30, 1995. 

Summary  of  Facts  and  Representations 

1.  The  Parent  is  a  registered  bank 
holding  company,  incorjwrated  in  the 
State  of  California  in  1982,  with  its 
principal  executive  office  located  in  San 
Diego,  California.  The  principal 
subsidiary  of  the  parent  is  the  Employer, 
a  national  banking  association  located 
in  San  Diego,  California  and  organized 
in  1981,  with  deposits  that  are  insured 
up  to  the  applicable  limits  by  the 
Federal  Deposit  Insurance  Corporation. 
Through  the  Employer  the  Parent 
provides  general  banking  services.  As  of 
June  30, 1995,  the  Parent  had 
consolidated  assets  of  approximately 
$156  million,  consolidated  liabilities  of 
approximately  $145  million  (which 
includes  total  deposits  with  the 
Employer  of  approximately  $125 
million),  and  shareholders  equity  of 
approximately  $11  million. 

As  of  May  30, 1995,  the  opening  date 
of  the  Offering  by  the  parent,  there  were 
issued  and  outstanding  2,048,485  shares 
of  the  common  stock  of  the  Parent  (the 
Common  Stock)  held  by  approximately 
800  shareholders,  whidi  included  61 
participants  of  the  Plan  with  account 
balances  invested  in  the  Common  Stock. 

The  Common  Stock  is  publicly  traded 
on  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
National  Market  System  (the  NASDAQ). 
The  Rights  were  also  traded  on  the 
NASDAQ,  with  three  New  York  Qty 
trading  firms  making  a  market  in  the 
Rights. 

2.  The  Plan  is  a  defined  contribution 
plan  that's  intended  to  satisfy  the 
requirements  of  sections  4dl(a)  and 
401  (k)  of  the  Code.  The  Plan  had 


approximately  106  participants  and 
beneficiaries  and  toial  assets  of 
$1,291,916,  as  of  December  31. 1994. 
Sixty-one  of  the  participants  had  their 
individual  account  balances  in  the  Plan 
invested  in  83.485  shares  of  the 
Common  Stock,  valued  at  $231,331.79. 
as  of  Decembw  31, 1994.  and 
comprising  approximately  18  percent  of 
the  total  assets  in  the  Plan. 

The  Plan  permits  participants  to 
contribute  up  to  10  percent  of  their 
respective  annual  compensation  to  the 
Plan  and  the  Employer  may  match  on  a 
discretionary  basis  any  percentage  of 
each  contribution  by  a  participant  (the 
Matching  Contribution).  The  last 
previous'match  made  by  the  Employer 
was  for  the  plan  year  ended  December 
31, 1990.  Also,  the  employer  may  make 
annual-discretionary  profit  sharing 
contributions,  which  have  been  made  in 
varying  amoimts  for  each  Plan  year 
through  December  31, 1990. 

The  Plan  provides  that  funding 
contributions  received  from  Plan 
participants  are  immediately  vested; 
and  the  Matching  Contributions  and 
profit  sharing  contributions  from  the 
Employer  are  vested  according  to  a 
schedule  based  on  length  of  swvice  with 
the  Employer  by  the  respective 
participants.  The  proceeds  received 
from  the  sale  of  the  Rights  or  the 
Common  Stock  received  frum  exercising 
the  Rights  vested  acccnding  to  the 
vesting  schedule  of  the  Plan. 

In  connection  with  the  Offering,  the 
Board  of  Directors  of  the  Employer 
adopted  a  resolution  on  April  26.4995, 
authorizing  a  one-time  special  match  of 
contributions  by  the  Employer  fat 
participants  in  the  Plan  who  were  in  the 
employment  of  the  Employer  on  April 
30, 1995.  The  amoimt  of  the  special 
match  was  equal  to  50  percent  of  the 
amount  of  employee  contributions  made 
to  the  Plan  for  the  period  from  January 
1, 1995.  through  April  30, 1995.  The 
special  match  contributed  by  the 
Employer  totalled  $20,657  and  was  paid 
in  cash  and  made  available  for  the 
exercise  of  the  Rights:  or.  if  not  so  used, 
the  remaining  cash  was  to  be  invested 
in  the  Common  Stock. 

The  Plan  permits  its  participants  to 
direct  the  investments  of  their 
individual  accounts  among  four 
investment  funds  (the  Funds),  which 
includes  one  fund  primarily  invested  in 
shares  of  the  Common  Stodt  (the  Parent 
Stock  Fund),  and  three  other  funds 
holding  various  types  of  other  assets. 
Also,  the  Plan  allows  the  participants  to 
elect  to  establish  an  individually 
earmarked  account  if  the  participant 
pays  all  the  fees  and  other  expenses 
necessary  fat  the  establishment  and 
maintenance  of  such  account. 


As  to  investing  funding  contributions 
in  the  Plan,  the  participant  may  direct 
his  individual  account  with  respect  to 
(a)  the  volimtary  contributions  made  by 
the  participant  and  (b)  thoae  voluntary, 
discretionary  contributions  made  by  the 
Employw  from  its  annual  profits. 
However,  the  participant  may  not  direct 
the  Matching  Contributions  of  the 
Employer,  other  than  the  limited 
direction  of  the  one-time  special  match 
of  April  26. 1995.  because  the  Matching 
Contributions  of  the  Employer  must  be 
invested  in  the  Common  Stock. 

Participants  elect  their  investmmit 
options  on  written  forms  that  are 
delivered  to  the  Administrative 
Committee,  which  is  created  by  the 
Board  of  Directors  of  the  Employer  to 
administer  the  Plan  until  successors  are 
appointed.  Four  individuals  from  the 
officers  and  staff  of  the  Employer 
currently  make  up  the  Administrative 
Committee.  Among  their  duties  is 
included  the  selecting  of  the  trustee  of 
the  Plan  and  other  professional  and 
administrative  aids. 

The  trustee  of  the  Plan  is  the  Union 
Bank  (the  Trustee),  a  California 
corporaticHi,  located  in  San  Francisco, 
California,  and  which  is  a  subsidiary  of 
the  Bank  of  Tokyo,  a  Japanese 
corporation. '  The  Trustee  acts  as 
custodian  of  Plan  assets,  holding  legal 
title  to  the  assets,  and  executing 
investment  directions  received  frtMn  the 
Administrative  Committee  in 
accordance  with  the  participant's 
written  instructions.  The  Administrative 
Committee  reviews  the  investment 
option  forms  executed  by  the 
participants  for  possible  errors,  such  as 
the  feilure  of  the  participant  to  sign  or 
give  clear  instructions. 

3.  The  applicant  represents  that  the 
Offering  was  conceived  because  of  an 
agreement  entered  into  on  January  31, 
1995,  by  the  Parent  with  two  limited 
partnerships  of  which  WHR 
Management  Corp.  is  the  general  partner 
(collectively,  WHR).  The  agreement 
provided  that  WHR  was  to  purchase  by 
March  28, 1995,  24.9  percent  of  the 
Parent's  issued  and  outstanding 
Common  Stock.  The  purchase  was  made 
as  agi«ed  with  WHR  obtaining  a  total  of 
510,121  shares  of  Common  Stock  for 
$4.34  per  share  or  for  a  total  sum  of 
$2,213,925. 

Since  the  purchase  by  WHR  at  less 
than  the  then  current  book  value 
afforded  WHR  an  opportunity  to 
purchase  stock  at  a  price  that  was 
unavailable  to  the  existing  shareholders 


'  The  Trustee  is  expected  to  merge  in  April  1996 
with  the  Bank  of  California.  N.A..  located  in  San 
Francisco.  California,  and  a  subsidiary  of 
Mitsubishi  Bank,  a  lapanese  corporation. 
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through  the  pubhc  market,  the  Parent 
decided  to  make  the  Offering  to  all  the 
holders  of  the  Common  Stock,  with  the 
exception  of  WHR.  at  the  same  price  of 
$4.34  per  share  that  WHR  had  paid. 

However,  after  the  Offering  was 
completed  WHR.  in  order  to  maintain 
its  parity  of  24.9  percent  ownership  in 
the  Parent,  was  given  the  opportunity  to 
purchase  from  the  Parent  255,193  shares 
of  additional  Common  Stock  at  $4.34 
per  share  for  an  aggregate  purchase 
price  of  $1.107. 538. 

4.  After  filing  a  preliminary 
Registration  Statement  (S-3)  on  March 
31,  1995,  the  Parent  commenced  on  May 
30.  1995.  the  Offering  by  issuing 
transferable  subscription  Rights  to  the 
holders  of  the  Common  Stock,  as  of  the 
close  of  business  on  May  5,  1995.  (the 
Record  Date).^  One  Right  was  issued  for 
each  two  shares  of  Common  Slock  held 
by  the  shareholders,  and  the  number  of 
Rights  so  di.stributed  was  rounded  up  to 
the  nearest  whole  Right.  Each  Right 
conferred  upon  its  holder  an  entitlement 
(the  Basic  Privilege)  to  purchase  one 
share  of  the  Common  Stock  (an 
Additional  Share)  at  the  exertase  price 
of  $4.34  per  share.  Each  Right  also 
conferred  upon  its  holder  (other  than 
the  Plan)  a  second  privilege  (the 
Oversubscription  Privilege),  allowing 
the  Right  holder,  who  had  exercised  in 
full  the  Basic  Privilege,  to  subscribe  for 
Additional  Shares  not  previously 
subscribed  for  in  the  Basic  Privilege.  If 
there  were  an  insufficient  number  of 
shares  available  to  satisfy  the  demands 
of  the  Oversubscription  Privilege,  the 
available  shares  would  be  allocated  on 
a  pro  rata  basis  among  those  requesting 
the  Oversubscription  Privilege. 

When  exercising  the  Oversubscription 
Privilege  all  funds  submitted  by  the 
holder  of  the  Rights  were  deposited  in 
an  interest  bearing,  escrow  account  with 
the  Subscription  Agent,  the  American 
Transfer  &  Tru.st  Company.  All  the 
interest  earned  in  the  escrow  account 
was  paid  to  the  Parent.  Therefore,  the 
Plan  was  excluded  from  participation  in 
the  Oversubscription  Privilege  in  order 
to  avoid  the  prohibited  transactions 
under  the  Ad  arising  from  the  payment 
to  the  Parent  of  the  interest  earned  in 
the  escrow  account. 

In  anticipation  of  the  Offering,  the 
Board  of  Directors  of  the  Employer 
amended  the  Plan  on  May  24,  1995,  to 
permit  each  Plan  participant  who  had  a 
Plan  account  invested  in  the  Parent 
Stock  Fund  on  the  Record  Date  to  direct 
the  Trustee  to  either  exercise  or  sell  all 


'The  Department  note.<i  that  the  Rights  do  not 
constitute  qualifying  employer  securities  within  the 
meaning  of  section  407(d)(5)  of  the  Act. 


the  Rights  attributable  to  their  involved 
individual  account  in  the  Plan. 

Before  the  amendment  of  May  24, 
1995.  the  participants  of  the  Plan  that 
were  involved  in  the  Offering  had  no 
power  or  authority  under  the  Plan  to 
select  investments  of  the  Matching 
Contributions  of  the  Employer,  because 
these  contributions  were  required  to  be 
allocated  to  the  purchase  of  the 
Common  Stock.  With  the  amendment 
the  Employer  acted  to  permit  the 
involved  participants  to  elect  the 
disposition  of  all  Rights  allocated  to 
their  individual  accounts  in  the  Plan. 
This  decision  to  provide  pass-through 
elections  to  Plan  participants  was  to 
place  the  involved  participants  of  the 
Plan  in  a  like  position  with  other 
shareholders  of  the  Parent  who  were 
receiving  the  Rights.  If  involved 
participants  failed  to  make  an  election 
before  the  Election  Close-Out  Date,  or 
filed  an  invalid  election,  they  were 
deemed  to  have  elected  to  sell  their 
Rights  and  the  Committee  instructed  the 
Trustee  to  sell  those  Rights  in  the  open 
market. 

The  amendment  to  the  Plan  on  May 
24,  1995,  also  established  a  procedure 
for  the  participant  to  give  instructions 
with  respect  to  the  Offering,  and  also 
provided  for  the  one-time  special  match 
of  contributions  to  the  Plan  by  the 
Employer  on  behalf  of  participants 
employed  by  the  Employer  on  April  30, 
1995. 

In  the  initial  stages  of  the  Offering 
which  had  an  expiration  date  on  luly 
21,  199S,  a  participant  of  the  Plan  could 
elea  to  exercise  or  sell  a  Right  by 
instructing  the  Committee  to  instruct 
the  Trustee  at  any  time  until  July  12, 
1995,  (the  Election  Close-Out  Date).  The 
Election  Close-Out  Date  was  established 
to  permit  sufficient  time  for  the  Trustee 
to  liquidate  in  an  orderly  manner  the 
assets  in  the  Funds  so  that  the  necessary 
cash  would  be  available  to  exercise  the 
Rights  before  the  expiration  date  of  July 
21. 1995. 

Each  Plan  participant  involved  in  the 
Offering  obtained  his  funds  for  the  $4.34 
exercise  price  needed  to  acquire  the 
Common  Sto<:k  from  the  following  order 
of  priority:  (a)  First  from  the  one-time 
special  match  of  the  Employer  which 
was  based  on  salary  deferrals  from 
lanuary  1.  1995,  through  April  30.  1995; 
(b)  second  from  any  salary  deferrals  to 
the  Plan  by  Plan  participants;  and  (c) 
third  by  redeeming  investments  in  the 
Funds,  other  than  from  the  Parent  Stock 
Fund,  as  directed  by  the  participant. 
Amounts  that  were  redeemed  or 
realized  from  the  sale  of  assets  in  the 
Funds  prior  to  the  expiration  of  the 
Offering  were  invested  by  the  Trustee  in 
a  short-term  investment  account,  which 


retained  its  earnings,  pending  use  for 
the  payment  of  the  exercise  price  for 
Additional  Shares.  Thus.  Rights  were 
exercisable  by  Plan  participants  only  to 
the  extent  cash  was  available  from  their 
account  balances  in  the  Funds,  If  cash 
was  not  available  from  the  account 
balances  to  pay  the  exercise  price  for 
Additional  Shares,  the  Trustee  was 
instructed  to  sell  the  Rights  not 
exercised  with  the  proceeds  from  such 
sales  credited  to  the  account  balances  of 
the  respective  involved  participant. 

6.  AU  of  the  Rights  were  transferable, 
including  those  Rights  issued  in  the 
Oversubscription  Privilege;  and, 
although  the  Offering  did  not  guarantee 
that  a  market  would  develop  or  remain 
available  during  the  Offering,  the  Rights 
as  separate  securities  from  the  Common 
Stock,  could  be  traded  on  the  NASDAQ 
under  their  own  symbol,  SDNBR. 

Meetings  were  held  in  April  1995  by 
the  Employer  to  explain  to  the  Plan 
participants  the  Offering  and  its 
ramifications.  The  applicant  represents 
that  questions  from  participants 
generally  were  concerned  with  the 
following:  (a)  Why  the  cash  used  to 
exercise  the  Rights  was  to  come  only 
from  existing  assets  allocated  to 
involved  participants  individual 
accounts  in  the  Plan,  (b)  could  the 
Rights  held  by  participants'  individual 
accounfs  be  transferred  outside  of  the 
Plan  to  the  individual  participant;  and 
(c)  general  questions  about 
contributions  to  the  Plan. 

There  were  4  Post-Effective 
Amendments  filed  with  the  SEC  befoiie 
the  final  filing  was  made  effective  on 
September  8,  1995,  extending  the 
Offering  to  September  21.  1995.  The 
second  and  third  Post-Effective 
Amendments  provided,  inter  alia  for 
payment  to  registered,  securities  broker- 
dealers  a  commission  of  5  percent  of  the 
aggregate  subscription  price  of  the 
Rights  that  were  exercised  through  their 
facilities.  Post-Effective  Amendment 
number  4  provided,  inter  alia,  for  a  best- 
efforts  underwriting  agreement  between 
the  Parent  and  Torrey  Pines  Securities. 
Inc..  a  California  corporation  (To-rey 
Pines).  Torrey  Pines  agreed  to  act  on  its 
best -efforts  to  underwrite  the  Offering 
by  soliciting  the  exercise  of  the  Rights 
by  3rd  parties,  and  by  soliciting  the 
sales  of  any  unsubscribed  shares  of 
Common  Stock  involved  in  the  Offering 
at  a  sales  price  of  $4.34. 

With  the  extension  of  the  Offering  to 
September  21, 1995.  the  involved 
participants  were  notified  that  they  had 
a  new  Election  Close-Out  Date  of 
September  19. 1995. 

The  applicant  represents  that  at  the 
beginning  of  the  Offering  the  Plan  held 
a  total  of  42,322  Rights  of  which  1,634 
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were  unallocated  because  some 
participants  had  tenninated  and  were 
not  fully  vested  in  accordance  with  the 
vesting  schedule  set  forth  in  the  Plan.^ 
This  left  40,688  Rights  allocated  to  the 
individual  accounts  of  the  involved 
participants  in  the  Offering,  Four  of  the 
involved  participants  were  part  of  the 
management  of  the  Employer  and  57 
were  firom  non-management.  The 
management  participants  were  allocated 
30,512  Ri^ts  of  which  they  exercised 
12,786  Rights  at  the  exercise  price  of 
$4.34  for  the  total  sum  of  $55,491.24. 
The  non-management  involved 
participants  were  allocated  10,176 
Rights  of  which  26  exercised  3,975 
Rights  at  the  exercise  price  of  $4.34  for 
the  total  sum  of  $17,251.50.  All  of  the 
involved  participants  exercised  the  total 
of  16,761  Rights  at  the  exercise  price  of 
$4.34  for  a  total  sxmi  of  $72,742.74. 

The  4  involved  participants  from 
management  sold  17,726  Rights  and  38 
involved  participants  from  non- 
management  sold  6,201  Rights  at  an 
average  of  in  excess  of  $0.01  and  less 
than  $0.02  per  Right. 

The  Offering  resulted  in  all  the  Rights 
being  eventually  exercised  and  the 
Parent  receiving  approximately 
$3,339,986,  less  underwriting  discounts 
and  commissions,  for  the  769,582  Rights 
issued  in  the  Offering.  In  addition  WHR 
purchased  an  additional  255,193  shares 
of  common  Stock  for  $1,107,538.  Thus, 
the  Parent  received,  from  the  Offering 
and  the  additional  purchase  by  WHR, 
the  total  sum  of  approximately 
$4,447,524. 

The  Oversubscription  Privilege  was 
exercised  for  2,531  shares  by  two 
shareholders  who  were  unrelated  to  the 
Plan. 

7.  The  applicant  represents  that  the 
Offering  and  the  resulting  transactions 
were  in  the  best  interests  of  and 
beneficial  to  the  Plan  and  its 
participants  and  beneficiaries.  Also,  the 
applicant  represents  that  the  rights  of 
the  participants  and  beneficiaries  of  the 
plan  were  protected  in  the  Offering  and 
subsequent  transactions.  The  applicant 
demonstrates  that  all  involved 
participants  were  adequately  notified  in 
advance  of  the  Offering  of  the  procedure 
for  instructing  the  Trustee  of  the 
{>articipant's  desires  for  execution  under 
the  Offering,  and  all  instructions  given 
by  the  involved  participants  to  the 
Trustee  were  properly  executed. 
Accordingly,  the  applicant  represents 
all  actions  by  the  Trustee  with  respect 
to  the  Offering  were  made  pursuant  to 
expressed  instructions  except  when  the 


'  These  1 ,634  unallocated  Rights  were  then  sold, 
and  the  proceeds  from  their  sale  will  be  allocated 
at  the  end  of  the  Plan  year  a*  a  forfeiture. 


involved  participant  {ailed  to  act  or 
acted  in  violation  of  the  published 
procedures  and  the  Rights  were  sold  on 
behalf  of  the  involved  participant  These 
instructions  as  to  the  disposition  of  the 
Rights  upon  the  failure  of  the  involved 
participant  to  act  or  to  give  valid 
instructions  were  fully  disclosed  in  the 
procedural  instructions  given  to  the 
involved  participants.  The  applicant 
further  represents  that  such  instructions 
were  consistent  with  the  nature  of 
participant-directed  investments  under 
a  Plan. 

In  addition,  the  applicant  represents 
that  there  was  no  expense  incurred  by 
the  Plan  from  the  Offering,  and  there 
was  full  disclosure  of  the  Offering  in  the 
public  documents  filed  with  the  SEC. 

8.  In  summary  the  applicants 
represent  that  the  transactions  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 
The  acquisition  of  the  Rights  by  the  Plan 
resulted  from  an  independent  act  by  the 
Parent  as  a  corporate  act  and  all  holders 
of  the  Common  Stock  were  treated  in  a 
like  manner,  including  the  Plan;  (b)  all 
decisions  with  respect  to  the  Rights 
were  controlled  by  involved 
participants  accounts  pursuant  to  Plan 
provisions  for  individually-directed 
investments  of  such  accounts;  (c)  the 
Rights  and  the  Common  Stock  were 
both  traded  on  NASDAQ  from  which 
current  price  information  was  readily 
ascertainable  as  were  the  terms  and 
conditions  of  the  Offering  from  the 
public  docimients  distributed  to  the 
holders  of  the  Common  Stock  and  filed 
with  the  SEC;  and  (d)  there  were  no 
expenses  incurred  by  the  Plan  or  its 
participants  and  beneficiaries  from  the 
Offering  and  the  resulting  transactions; 
and  (e)  if  no  instructions  were  received, 
the  Rights  were  sold. 
R)R  FURTHER  mFORMATION  COMTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (Hus  is  not 
a  toll-free  number.) 

Fieldcrest  Cannon,  Inc.  Retirement 
Savings  Plan  for  Salaried  Employees, 
and  Fieldcrest  Cannon,  Inc.  Retirement 
Savings  Plan  for  Hourly  Employees  (the 
Plans)  Located  in  Eden,  North  Carolina 

lApplication  Nos.  D-10180  ft  D-IOI8II 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570.  Subpart  B 
(55  F.R.  32836,  32847.  August  10. 1990). 
If  the  exemption  is  granted  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 


resulting  firom  the  application  of  section 
4975  of  the  Code,  by  reason  of  secdon 
4975(c)(1)  (A)  throi^  (E)  of  the  Code. 
shall  not  apply  to  (1)  the  proposed 
guaranty  (the  Guaranty)  by  Fiekkaest 
Cannon,  Inc  (the  Employer),  the 
sponsor  of  the  Plans,  of  amounts  due  the 
Plans  with  respect  to  three  guaranteed 
investment  contracts  (the  CICs)  issued 
by  Confederation  Life  Insurance 
Company  (Confederation);  (2)  the 
potential  extensions  of  credit  (the 
Advances)  to  the  Plans  by  the  Employer 
pursuant  to  the  Guaranty;  (3)  the  Plans' 
potential  repayment  of  the  Advances; 
and  (4)  the  potential  purchase  of  the 
GICs  from  the  Plans  by  the  Employer  \m 
cash;  provided  the  following  conditions 
are  satisfied: 

(A)  All  terms  and  conditions  of  such 
transactions  are  no  less  fevorable  to  the 
Plans  than  those  which  the  Plans  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Plans  in  connection  with  the 
transactions; 

(C)  The  proceeds  of  the  Advances  are 
used  solely  in  lieu  of  payments  due 
from  Confederation  with  respect  to  the 
GICs; 

(D)  Repayment  of  the  Advances  will 
be  restricted  to  the  GIC  Proceeds, 
defined  as  the  cash  proceeds  obtained 
by  the  Plans  from  or  on  behalf  of 
Confederation  with  respect  to  the  GICs; 

(E)  Repayment  of  the  Advances  virill 
be  waived  to  the  extent  that  the 
Advances  exceed  the  GIC  Proceeds;  and 

(F)  hi  any  sale  of  a  GIC  to  the 
Employer,  the  Plans  will  receive  a 
purchase  price  which  is  no  less  than  the 
fair  mari^et  value  of  the  GIC  as  of  the 
sale  date,  and  no  less  than  the  GICs 
"Book  Value"  as  defined  below,  plus 
post-maturity  interest,  if  applicable,  at 
the  FIF  Rate  as  defined  below,  less  any 
Advances  made  pursuant  to  this 
exemption  and  any  GIC  Proceeds 
received  with  respect  to  the  GIC,  as  of 
the  sale  date. 

Summary  of  Facts  and  Representatioas 

Introduction:  The  Plans'  assets 
currently  include  three  guaranteed 
investment  contracts  (the  GICs)  issued 
by  Confederation  Life  Insurance 
Company  (Confederation). 
Confederation  has  been  placed  in 
receivership  and,  consequently, 
payments  and  withdrawals  with  respect 
to  the  GICs  are  prohibited.  The  Plans' 
sponsor.  Fieldcrest  Cannon.  Inc.  (the 
Employer),  proposes  to  guarantee  that  in 
the  eventual  resolution  of  the 
receivership  the  Plans  will  recover  fully 
its  investments  in  the  GICs.  including 
interest  guaranteed  under  the  GICs 
through  their  maturity  dates  and  interest 
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after  the  maturity  dates  at  a  rate 
described  below.  The  exemption 
proposed  herein  would  enable  this 
guaranty  under  the  terms  and 
conditions  described  below. 

1.  The  Plans  are  defined  contribution 
plans,  the  assets  of  which  are  held  in 
one  master  trust  (the  Trust),  of  which 
the  trustee  is  Harris  Trust  and  Savings 
Bank  (the  Trustee)  located  in  Chicago. 
Illinois.  Both  Plans  provide  for 
individual  participant  accounts  (the 
Accounts)  and  participant-directed 
investment  of  the  Accounts.  The  Plans 
are  sponsored  by  Fieldcrest  Cannon. 
Inc.  (the  Employer),  a  Delaware  public 
corporation  engaged  in  the  design, 
manufacture  and  marketing  of  a  broad 
range  of  household  textile  products, 
with  its  principal  executive  offices  in 
Eden,  North  Carolina.  The  Accounts  are 
invested  at  the  directions  of  individual 
Plan  participants  among  various 
investment  funds,  one  of  which  is  the 
Fixed  Income  Fund  (the  FI  Fund), 
which  is  invested  primarily  in 
guaranteed  investment  contracts  issued 
by  insurance  companies. 

2.  Among  the  assets  in  the  Fl  Fund  are 
three  guaranteed  investment  contracts 
(the  GICs)  issued  by  Confederation  Life 
Insurance  Company  (Confederation),  a 
Canadian  corporation  doing  business  in 
the  United  States  through  branches  in 
Michigan  and  Georgia.  The  GICs  are 
further  identified  as  follows:  (a) 
Contract  No.  62388  was  issued  to  the 
Plans  by  Confederation  effective  January 
18. 1991.  upon  an  initial  principal 
deposit  of  $2  million,  and  it  provides  for 
simple  annual  interest  at  the  rate  of  8.74 
percent,  with  a  maturity  date  of  January 
17.  1996;  (b)  Contract  No.  62499  was 
issued  to  the  Plans  by  Confederation 
effective  June  6.  1991,  upon  an  initial 
principal  deposit  of  $1  million  and  it 
provides  for  simple  annual  interest  at 
the  rate  of  8.18  percent,  with  a  maturity 
date  of  June  5.  1995;  and  (c)  Contract 
No.  62710  was  issued  to  the  Plans  by 
Confederation  effective  October  15, 
1992.  upon  an  initial  principal  deposit 
of  $1  million  and  it  provides  for  simple 
annual  interest  at  the  rate  of  6.21 
percent,  with  a  maturity  date  of  October 
14.  1997.  The  GICs  are  single-deposit 
contracts  which  permit  withdrawals 
(the  Withdrawals)  prior  to  maturity 
solely  for  purchasing  annuities  for 
retiring  Plan  participants  whose 
Accounts  are  invested  in  the  GICs.  The 
terms  of  the  GICs  provide  that  interest 
at  the  rates  guaranteed  by  each  GIC  (the 
Contract  Rates)  will  be  credited  to  the 
Plans  daily,  and  will  be  paid  annually 
(the  Interest  Payments)  on  the 
anniversary  of  a  date  specified  by  each 
GIC  for  such  Interest  Payments.  Upon 
each  CIC's  maturity  date,  Confederation 


is  obligated  to  make  a  final  cash 
payment  to  the  Plans  (the  Maturity 
Payment)  in  the  amount  of  the  GIC's 
principal  plus  interest  at  the  Contract 
Rate,  less  previous  Withdrawals  (the 
Maturity  Value).  The  Employer 
represents  that  through  July  1994.  all 
payments  due  under  the  GICs  had  been 
paid. 

3.  The  Employer  represents  that  on 
August  11. 1994.  the  Canadian 
insurance  regulatory  authorities  placed 
Confederation  into  a  liquidation  and 
winding-up  process,  and  on  August  12. 
1994.  the  insurance  authorities  of  the 
State  of  Michigan  commenced  legal 
action  to  place  the  U.S.  operations  of 
Confederation  into  a  rehai>ilitation 
proceeding.  As  a  result  of  these  actions, 
all  payments  and  withdrawals  with 
respect  to  the  GICs  have  been 
suspended.*  The  Employer  represents 
that  it  cannot  be  determined  accurately 
whether,  to  what  extent,  or  at  what  time 
the  Withdrawals  and  Interest  Payments 
will  be  resumed.  The  Employer  desires 
to  alleviate  the  Plans'  participants  of  the 
risks  associated  with  continued 
investment  in  the  GICs  and  to  prevent 
any  losses  of  the  FI  Fund's  investments 
in  the  GICs.  Accordingly,  the  Employer 
proposes  to  guarantee  that  the  Plans  will 
recover  all  amounts  due  under  the  GICs. 
plus  post-maturity  interest  at  a  rate 
described  below,  and  in  its  discretion  to 
make  advances  to  the  Plans,  and 
potentially  purchase  the  GICs,  pursuant 
to  this  guaranty.  The  Employer  requests 
an  exemption  for  these  transactions 
under  the  terms  and  conditions 
described  herein. 

4.  The  Guaranty:  The  Employer's 
proposed  guaranty,  including  the 
potential  advances,  repayments  of  the 
advances,  and  potential  purchase  of  the 
GICs.  will  be  embodied  in  a  written 
agreement  between  the  Trustee  and  the 
Employer  (the  Agreement).  Under  the 
Agreement,  the  Employer  undertakes  a 
guaranty  (the  Guaranty)  that  the  Plans 
will  recover  with  respect  to  each  GIC  no 
less  than  the  "Book  Value"  of  the  GIC 
through  its  Maturity  Date  plus  post- 
maturity interest.  The  Agreement 
defines  the  Book  Value  of  each  GIC  as 
(a)  The  principal  amount  invested  in  the 
GIC.  less  Withdrawals,  plus  (b)  interest 
thereon  through  the  Maturity  Date  at  the 
Contract  Rate,  plus  (c)  interest  on  any 
unpaid  interest  due  under  the  GIC 
(Interest-Payment  Interest),  from  the 


<  Tha  Daputnwnt  nota*  that  tfaa  dacUlons  to 
acquire  and  hq\6  tha  GCa  an  govarned  tvjr  tha 
Hdudary  raaponaibility  laquimaoti  of  Put  4. 
Sutxitla  B.  TItIa  I  of  tha  Act  In  thia  propoaad 
exemption,  tha  Oapanmaat  ta  ool  propoaing  relief 
for  any  violatloiia  of  Part  4  which  may  have  ariaan 
a*  •  reault  of  tha  acquialtion  and  holding  of  ttta 
GiCa. 


date  such  interest  payment  is  due 
through  the  Maturity  Date,  at  a  rate 
refiarred  to  and  defined  in  the 
Agreement  as  the  Fixed  Income  Fund 
Rate  (FIF  Rate  ').  The  total  amount  to 
which  the  Employer  becomes  obligated 
under  the  Agreement  (the  Guaranty 
Amoimt)  with  respect  to  each  GIC  is  the 
Book  Value  plus  post-maturity  interest 
on  the  Book  Value  at  the  FIF  Rate  from 
the  GIC's  Maturity  Date  until  (a)  The 
entry  of  a  final  rehabilitation, 
liquidation  or  other  similar  order  by  a 
court  of  competent  jiuisdiction 
regarding  Confederation's  assets  (the 
Final  Order),  and  (b)  the  Plans'  receipt 
of  the  Guaranty  Amount  from 
Confederation,  state  guaranty 
association  funds,  or  other  third  parties 
paying  recovery  on  the  GICs  (the  GIC 
Proceeds);  but  in  no  event  later  than 
December  31,  2004. 

Accordingly,  as  each  Interest  Payment 
and  each  Maturity  Payment  become  due 
under  each  GIC.  the  &nployer  becomes 
obligated  to  pay  the  Plans  (not 
necessarily  on  the  Maturity  Date,  but  in 
no  event  later  than  December  31,  2004, 
as  explained  below)  the  difference 
between  the  amount  of  such  payment 
then  due  and  the  amoimt  of  GIC 
Proceeds,  if  any.  actually  received  by 
the  Plans  with  respect  to  such  payment 
due  (the  Payment  Obligation).  After  an 
Interest  Payment  or  Maturity  Payment  is 
due,  the  amount  of  Payment  Obligation 
then  assumed  by  the  Employer  with 
respect  to  such  payment  earns  interest 
at  the  FIF  Rate  set  forth  in  the 
Agreement.  The  Agreement  requires  the 
Trustee  to  notify  the  Employer  of  the 
amount  of  the  Payment  Obligation  u{>on 
the  Plans'  failure  to  receive  in  full  any 
Interest  Payment  or  Maturity  Payment. 
As  described  below  in  the  discussion  of 
"Advances",  the  Employer  may  fitjm 
time  to  time  at  its  discretion  make 
payments  of  amoimts  due  the  Plans 
under  the  Agreement,  thereby  reducing 
the  amoimt  of  the  outstanding  Payment 
CH>ligation.  However,  the  Agreement 
requires  that  the  Plans  receive  the  total 
Payment  Obligation  no  later  than  final 
resolution  of  tixe  Receiverahip  and  in  no 
event  later  than  December  31.  2004.  If. 
by  that  date,  the  Plans  have  not 
recovered  all  of  the  GIC  Proceeds  which 
are  to  be  paid  with  respect  to  a  GIC,  the 
Employer  vnll  discharge  the  Payment 
Obligation  with  respect  to  that  GIC  by 
purchasing  the  GIC  from  the  Plans,  as 
described  below  in  the  discussion  of 
"Potential  Purchase". 


>  The  FIF  Rate  i«  defined  ea  a  varying  rata  equal 
to  tha  rata  earned  by  the  money  market  compoiient 
of  the  FI  Fund—  apecifically  excluding  the  OCa— 
man^Ml  by  QveStatea  Inveetment  Adriaata.  Inc.  or 
a  comparritle  rete  aa  delanninad  by  the  Trualee. 


The  Agreement  provides  that  the 
Employer's  Guaranty  obligation  with 
respect  to  each  GIC  will  continue  until, 
and  terminate  upon,  the  earlier  of  the 
following  events:  (a)  Payment  to  the 
Plans  of  the  Guaranty  Amount  with 
respect  to  the  GIC  by  Confederation  or 
other  third  parties;  (b)  the  Employer's 
satisfaction  of  its  Guaranty  obligations 
with  respect  to  the  GIC  under  the 
Agreement;  or  (c)  transfer  of  ownership 
of  the  GIC  to  the  Employer  pursuant  to 
a  purchase  of  the  GIC  from  the  Plans,  as 
described  below. 

5.  Advances:  The  Agreement  enables 
(but  doe$  not  obligate)  the  Employer  at 
any  time  to  make  cash  advances  to  the 
Plans  (the  Advances)  and  thereby 
reduce  the  balance  of  amoimts  the 
Employer  owes  the  Plans  under  the 
Guaranty.  The  Advances  are  treated 
under  the  Agreement  as  interest-free 
loans  of  amounts  guaranteed  by  the 
Employer  under  the  Agreement.  The 
Employer  represents  that  Advances  are 
anticipated  only  in  the  event  the  Plans 
encounter  unforeseen  liquidity 
problems. 

6.  Repayments:  Under  the  Agreement 
the  Trustee  takes  on  an  obligation  to 
make  repayment  of  the  Advances  (the 
Repayments)  only  in  the  event  the  Plans 
receive  GIC  Proceeds  plus  Advances  in 
excess  of  the  Guaranty  Amount.  The 
Repayments  will  be  made  only  from  the 
funds  received  by  the  Plans  as  GIC 
Proceeds,  and  the  Repayments  will  be 
limited  to  the  principal  amount  of  any 
Advances  made  by  the  Employer. 
However,  the  Trustee  will  have  ijo 
obligation  to  make  Repayments  of 
Advances  with  respect  to  any  GICs 
which  the  Employer  purchases,  as 
described  below.  In  such  case,  any 
Advances  made  with  respect  to  the 
purchased  GIC  will  be  credited  toward 
thepurchase  price. 

The  Trustee's  obligation  to  make 
Repayments  shall  not  apply  until  the 
entry  of  the  Final  Order  and  the  Plans* 
receipt  of  all  GIC  Proceeds  which  are  to 
be  paid.  Within  sixty  days  thereafter, 
the  total  Repayments  shall  be  made  to 
the  Employer  by  the  Trustee  in  a  lump 
sum  or  as  agreed  at  that  time  by  the 
parties.  Under  the  Agreement,  in  the 
event  the  amount  of  GIC  Proceeds  vidth 
res{>ect  to  a  GIC  exceeds  the  Guaranty 
Amount,  any  excess  amount  shall  be 
retained  as  earnings  of  the  Plans  and 
allocated  to  each  Plan  based  on  its 
proportionate  interest  in  the  GIC.  Under 
the  Agreement  the  Employer  waives 
Repayments  with  respect  to  a  GIC  to  the 
extent  the  the  total  GIC  Proceeds  is  less 
than  the  Repayments  due  under  the 
Agreement.  The  Employer  agrees  that 
the  GIC  Proceeds  shall  be  the  sole 
source  of  the  Repayments  and  that  it 


will  have  no  recourse  against  the 
Trustee,  the  Plans  or  their  participants 
or  beneficiaries  for  the  Repayments. 

7.  Potential  Purchase:  "Hie  Agreement 
provides  that  at  any  time  prior  to  the 
Plans'  recovery  of  GIC  Proceeds  totalUng 
an  amount  equal  to  the  Guaranty 
Amount,  but  in  no  event  later  than 
December  31,  2004,  the  Employer  may 
elect  to  purchase  one  or  more  of  the 
GICs  from  the  Plans.  The  Agreement 
further  provides  that  if  the  Plans  have 
not  received  full  and  final  recovery  of 
al!  GIC  Proceeds  which  are  to  be  paid 
with  respect  to  a  GIC  by  E)ecember  31, 
2004,  the  Employer  shall  be  required  to 
purchase  that  GIC  from  the  Plans.  The 
purchase  price  of  a  GIC  in  either  event 
will  he  calculated  as  of  the  purchase 
date  and  will  equal  the  GIC's  Book 
Value  plus  any  Post  Maturity  Interest  at 
the  FIF  Rate  through  the  purchase  date, 
less  GIC  Proceeds  and  any  Advances 
made  with  respect  to  that  GIC.  The 
Employer  may  exercise  its  purchase 
option  with  respect  to  each  GIC 
separately.  To  the  extent  necessary 
under  the  terms  of  the  GIC,  the 
Employer  must  obtain  written  approval 
of  the  transfer  from  Confederation  or  its 
successor. 

5.  In  summary,  the  Employer 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  The  transactions 
will  enable  the  Plans  to  recover  all 
amounts  due  under  the  terms  of  the 
GICs,  plus  post-maturity  interest:  (2) 
Repayment  of  the  Advances  will  be 
restricted  to  the  GIC  Proceeds  and  will 
be  limited  to  the  principal  amount  of 
the  Advances;  (3)  The  Repayments  will 
be  waived  to  the  extent  the  Advances 
exceed  the  GIC  Proceeds;  and  (4)  No 
interest  and/or  expwnses  will  be 
incurred  by  the  Plans  with  respect  to 
any  of  the  transactions. 
FOR  FimTHEft  MFORMA-nON  CONTACT:  Ron 
Willett  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

AmSouth  Bancorporation  Thrift  Plan 
(the  Flan)  Located  in  Birmingham, 
Alabama 

(Application  No.  D-10185J 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 


resulting  from  the  application  of  aectioD 
4975  of  the  Code,  by  reascm  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  xsaab 
sale  (the  Sale)  of  Guaranteed  Investment 
Contract  No.  62531  and  Guaranteed 
bivestment  Contract  No.  62651 
(collectively,  the  C^Cs),  both  issued  by 
Confederation  Life  Insurance  of  Atlanta, 
Georgia  (Confederation),  by  the  Plan  to 
AmS^uth  Bancorporation  (AmSouth),  a 
Delaware  corporation,  the  sponsor  of  the 
plan  and  a  party  in  interest  with  respect 
to  the  Plan;  provided  that  (1)  the  Sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  experiences  no  losses  nor  incurs 
any  expenses  from  the  Sale;  and  (3)  the 
Plan  receives  as  consideration  from  the 
Sale  an  amount,  as  expressed  below  in 
paragraph  No.  4,  that  is  equal  to  the 
total  amount  expended  by  the  Plan 
when  acquiring  the  GICs  plus  all 
interest  earnings  occurring  imder  the 
terms  of  the  GICs  until  the  date  of  the 
Sale. 

Summary  of  Facts  and  Repreaentatkia 

1.  AmSouth,  a  Delaware  corporation 
incorporated  in  1972.  is  a  bank  holding 
company  headquartered  in  Birmingham, 
Alabama  and  is  the  sponsor  of  the  Plan. 
The  issued  and  outstanding  common 
stock  of  AmSouth  is  listed  and  traded 
on  the  New  York  Exchange.  It  holds  five 
state  banks,  of  which  two  are 
incorporated  and  located  in  Alabama, 
and  the  remaining  three  are  located  and 
incorporated  in  Georgia,  Florida,  and 
Teimessee.  respectively.  Through  its 
five  wholly-owned  subsidiaries. 
AmSouth  offers  to  the  public  full 
commercial  banking  services  in  the  four 
respective  States. 

2.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  with  individual 
accounts  for  the  respective  participants 
that  utilizes  a  thrift  formula  and 
contains  a  cash  or  deferred  arrangement 
that  is  intended  to  satisfy  the 
qualification  requirements  of  sections 
401(a)  and  40.1  (k)  of  the  Code.  As  of 
September  30, 1995,  there  were  the 
5.748  participants  in  the  Plan,  and  the 
approximate  fair  market  value  of  the 
assets  in  the  Plan  was  $95,940,526.  The 
GICs  had  a  book  value  of  $2,687,290,  as 
of  September  30. 1995.  which  was 
approximately  2.8  percent  of  the  total 
Plan  assets. 

The  Plan  offers  the  participants  a 
choice  of  four  different  investment 
funds  (collectively,  the  Funds)  in  which 
they  can  direct  the  investment  of  the 
assets  held  in  their  respective 
individual  accounts.  The  Funds  consist 
of  (a)  the  Fixed  Fund  that  invests  in 
AmSouth  Bank  of  Alabama's  managed 
collective  investment  trust.  GICs.  notes, 
bills,  mortgages  or  other  non-equify 
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securities,  and  money-market  or  other 
debt  obligations;  (b)  the  Equity  Fund 
that  invests  in  common  stock  and  other 
equity  based  investments;  (c)  the 
Balanced  Fund  that  invests  in  shares  of 
mutual  hjhds  holding  a  combination  of 
stocks  and  bonds:  and  (d)  the  AmSouth 
Stock  Fund  that  invests  in  the  common 
stock  of  the  Employer. 

No  assets  of  the  plan  are  invested  in 
loans  to  the  Employer  or  property  leased 
to  the  Employer.  However,  as  of 
De<;ember  31.  1994.  approximately 
$13,444,564  or  16  4  percent  of  the  assets 
of  the  Plan  was  invested  in  common 
stock  of  the  Employer. 

The  trustee  of  the  plan  is  the  Trust 
Division  of  AmSouth  of  Alabama  (the 
Trustee],  one  of  the  wholly-owned 
subsidiaries  of  the  Employer,  whose 
officers  have  investment  discretion  over 
selecting  for  the  Plan  the  Funds  in 
which  the  partioipants  direct  the  assets 
of  their  respective  individual  accounts 
to  be  invested 

3.  The  Fixed  Fund  of  the  Plan  holds 
the  two  GICs.  which  were  issued  by 
Confederation  on  July  15,  1991,  and 
May  20.  1992,  respeciively.  and  which 
are  the  subjects  of  the  proposed 
exemption.*  With  respecl  to  the  GICs, 
Contract  No.  62531,  which  matures  on 
July  31,  1996,  has  a  guaranteed  annual 
interest  rate  of  8.59  percent,  and  a  book 
value,  as  of  September  30,  1995,  of 
approximately  $1,414,166.  Contract  No. 
62651,  which  matures  on  May  19,  1997. 
has  a  guaranteed  interest  rate  of  7.41 
percent,  and  a, book  value,  as  of 
September  30,  1995,  of  approximately 
$1,272,124. 

The  book  value  represents  the  total 
amount  deposited  under  the  terms  of 
the  GICs  plus  accrued  interest  as 
provided  by  the  GICs.  The  aggregated 
book  value  of  two  GICs  represents,  as  of 
September  30.  1995.  approximately  7.3 
percent  of  the  total  assets  in  the  Fixed 
Fund.  At  maturity  the  total  aggregate 
value  of  the  two  GICs  would  be 
$2,945,277. 

On  August  12.  1994,  the  Ingham 
Coujity  Circuit  Court.  I^nsing.  Michigan 
placed  Confederation  in  conservatorship 
and  rehabilitation,  causing 
Confederation  to  suspend  all  payments 
on  its  contracts,  including  the  GICs.  The 
applicant  represents  that  It  is  not  known 
whether,  when,  or  under  what 
circumstances  Confederation  will 
resume  payments  on  its  contracts, 
including  payment  of  the  interest  and 
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the  principal  on  the  GICs.  Based  upon 
estimates  received  with  regard  to  the 
final  settlement,  the  applicant  estimates 
that  a  settlement  of  both  GICs  might  pay 
the  Plan  between  $2,042,977  and 
$2,338,347.  If  these  estimates  are 
correct,  the  applicant  represents  that  the 
participants  invested  in  the  Fixed  Fund 
would  lose  between  $606,930  and 
$902,300:  and,  additional  losses  would 
be  experienced  because  of  missed 
investment  opportunities  if  settlement 
of  the  GICs  was  delayed  past  their 
respective  maturity  dates. 

4.  In  order  to  eliminate  the  risk 
associated  with  the  continued 
investment  in  the  GICs  by  the  Plan  and 
to  allow  the  Plan  to  distribute  or 
otherwise  invest  assets  currently 
invested  in  the  GICs.  the  Employer 
proposes  to  purchase  the  GICs  from  the 
Plan  for  cash  in  an  amount  equal  to 
their  book  value  on  the  date  of  the  Sale 
(i.e..  the  original  investment  plus  the 
accrued  interest  provided  for  by  the 
GICs  at  the  time  of  Sale).^  The  applicant 
represents  that  the  elimination  of  the 
risks  inherent  in  the  continued 
investment  in  the  GICs  by  the  Plan 
would  be  in  the  best  interests  of  the 
Plan  and  its  participants  and  would 
serve  to  protect  their  rights  under  the 
Flan.  The  Plan  will  incur  no  expenses 
or  losses  from  the  proposed  transaction. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  l)ecause 
(a)  the  Plan  will  receive  from  the 
Employer  in  a  one-time  transaction  cash 
equal  to  the  total  amount  expended  by 
the  Plan  in  acquiring  the  GICs  plus  all 
interest  accruing  under  the  terms  of  the 
GICs  until  the  date  of  the  Sale;  (b)  the 
proposed  transaction  will  enable  the 
Plan  and  its  participants  to  avoid  any 
risk  associated  with  the  continued 
holding  of  the  GICs;  (c)  the  Plan  will  not 
incur  any  losses  or  expenses  from  the 
proposed  transaction:  and  (d)  the 
Trustee  of  the  Plan  has  determined  that 
the  proposed  transaction  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  would  serve  to  protect  their  rights 
under  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


'*The  Department  notes  that  decisions  to  acquire 
and  hold  the  GICs  are  governed  by  fiduciary 
responsibility  provisions  ol  Part  4  of  Title  I  of  the 
Act.  In  this  regard,  the  Department  is  not  proposinj^ 
relief  for  any  violations  of  Part  4  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  GICs. 


^  The  applicant  represents  that  there  have  not 
been  any  withdrawals  from  the  GICs. 


The  Masters,  Mates  and  Pilots  Peiision 
Plan  (tlie  Pension  Plan)  and  Individual 
Retirament  Account  Plan  (the  IRAP; 
together,  the  Plans)  Located  in 
Linthicmn  Heights,  Maryland 

[Application  Nos.  D-10198  and  D-10199I 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the    " 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  lit)m  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
continued  holding  by  the  Plans  of  their 
shares  of  stock  (the  Stock)  in  American 
Heavy  Lift  Shipping  Company  (AHL). 
provided  that  (a)  the  Plans'  independent 
fiduciary  has  determined  that  the  Plans' 
holding  of  the  Stock  is  appropriate  for 
the  Plans  and  in  the  best  interests  of  the 
Plans'  participants  and  beneficiaries; 
and  (b)  the  Plans'  independent  fiduciary 
continues  to  monitor  the  Plans'  holding 
of  the  Stock  and  determines  at  all  times 
that  such  transaction  remains  in  the  best 
interests  of  the  Plans. 
TaiPORARY  NATURE  Of  EXByTTION:  If  the 
proposed  exemption  is  granted,  the 
exemption  will  be  effective  until  the 
later  of:  (1)  December  31. 1997.  or  (2) 
December  31,  1998  provided  another 
application  for  exemption  is  filed  with 
the  Department  prior  to  December  31, 
1997. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a  defined 
benefit  plan  that  currently  has 
approximately  5,800  participants.  As  of 
December  31, 1994.  the  Pension  Plan 
had  approximately  $597  million  in 
assets.  The  IRAP  is  a  defined 
contribution  plan  that  currently  has 
approximately  4,700  participants.  As  of 
December  31. 1994.  the  IRAP  had 
approximately  $86  million  in  assets. 
The  Plans  principally  cover  members  of 
the  International  Organization  of 
Masters.  Mates  and  Pilots  (the  Union). 

2.  Bear  Steams  Fiduciary  Services, 
Inc.  (BSFS)  is  a  registered  investment 
advisor  which  serves  as  the  Named 
Fiduciary  for  the  Special  Assets 
Portfolio  of  the  Plans.  The  Special 
Assets  Portfolio  consists  of  various 
venture  capital  and  other  non-liquid 
investments  which  were  made  by  a 
former  investment  manager  of  the  Plans, 
Tower  Asset  Management.  Inc.  (Tower), 


and  which  were  the  sub)ect  of 

Erotracted  litigation  (the  Litigation} 
etween  the  Etepartment,  Tower,  the 
Plans  and  certain  of  their  trustees,  and 
certain  plan  participants."  The 
Litigation  ultimately  was  settled 
pursuant  to  Court  Order  entered  by  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  (the 
Court). 

3.  In  the  course  of  the  Litigation, 
BSFS  was  appointed  Named  Fiduciary 
for  the  Plans'^pecial  Assets  Portfolio  by 
Court  Order  dated  September  18, 1990 
(the  Court  Order).  BSFS  assumed  its 
responsibilities  on  November  8, 1990. 
The  Court  Order  provided  that  the 
Named  Fiduciary,  rather  than  the  Plans' 
trustees,  has  the  "sole,  exclusive,  full 
and  complete  authority  and  discretion 
concerning  the  control,  management 
and  disposition  of  the  Special  Assets 
Portfolio". 

4.  Since  February  1987.  the  Plans 
have  each  owned  45  shares  of  the  Stock, 
which  Stock  represents  all  of  the 
outstanding  shares  of  AHL.  AHL  is  a 
Delaware  corporation,  headquartered  in 
Houston,  Texas,  that  is  engaged  in  the 
shipping  industry.  Its  principal  assets 
consist  of  four  single-hulled  tankers, 
built  in  the  1950's.  that  are  used 
primarily  for  the  transportation  of 
petroleum  products  in  the  Jones  Act 
trade  (i.e.,  American-flagged  tankers  in 
the  domestic  intra-coastal  trade).  The 
Plans'  Stock  can  be  traced  back  to 
certain  prior  investments  made  by 
Tower  and  is  held  in  the  Plans'  Special 
Assets  Portfolio,  along  with  the  Plans' 
other  remaining  Tower-  initiated 
investments. 

5.  Since  AHL  is  an  employer  of 
employees  covered  under  the  Plans,  the 
Stock  constitutes  employer  securities 
under  section  407(d)(1)  of  the  Act.  The 
applicants  represent  that  the  Stock 
constituted  qualifying  employer 
securities  within  the  meaning  of  section 
407(ti)(5)  of  the  Act  at  the  time  of  its 
acquisition,  but  as  of  January  1, 1993. 
the  Stock  ceased  to  be  a  qualifying 
employer  security  because  the  Stock  is 
wholly-owned  by  the  Plans  and  thus 
caimot  meet  the  requirements  of  section 
407(f)  of  the  Act.  However,  the  Plans' 
continued  holding  of  the  Stock  was 
exempt  bom  the  prohibited  transaction 
restrictions  of  the  Act  pursuant  to 
Prohibited  Transaction  Class  Exemption 
No.  79-15  as  a  result  of  a  court  order, 
dated  November  2. 1992,  entered  in  the 
Litigation  (the  PTE  79-15  Order).  Under 
the  terms  of  the  PTE  79- 15  Order,  this 
exemption  was  effective  until  the  later 
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of:  (a)  December  31. 1993;  or  b) 
December  31. 1994.  provided  the  Plans 
made  application  to  the  Department  for 
an  exemption  to  permit  the  continued 
holding  of  the  Stock.  The  Plans  did  file 
a  request  for  an  exempti<Mi  in  timely 
fashion,  and  thus  the  exemption 
provided  under  the  PTE  79-15  Order 
was  automatically  extended  to 
December  31, 1994.  On  December  19, 
1994,  the  Department  granted 
Prohibited  Transaction  Exemption  94- 
85  (PTE  94-85;  59  FR  65403),  which 
continued  the  exemption  for  the  holding 
of  the  Stock  by  the  Plans  until  the  later 
of:  (a)  December  31. 1995.  or  (b) 
December  31, 1996,  provided  another 
application  for  exemption  was  filed 
with  the  Department  prior  to  December 
31, 1995.  By  filing  the  request  which  is 
the  subject  of  the  exemption  proposed 
herein,  the  exemption  provided  under 
PTE  94-«5  has  been  automatically 
extended  to  December  31, 1996. 

6.  While  BSFS,  in  its  capacity  as 
Named  Fiduciary,  has  ultimate 
investment  management  responsibility 
for  the  Special  Assets  Portfolio,  it  does 
not  exercise  investment  management 
discretion  over  the  portfolio's  assets  on 
a  day-to-day  basis.  Rather,  as 
contemplated  by  the  Court  Order, 
responsibility  for  the  day-to-day 
management  and  supervision  of  the 
portfolio's  assets  has  been  delegated  at 
all  times  to  independent  investment 
managers  selected  by  BSFS.  With 
respect  to  the  Plans'  investment  in  the 
Stock,  such  responsibility  was  first 
delegated  to  Sunwestem  Advisors.  L.P. 
(Sunwestem),  which  served  as  the 
investment  manager  for  this  investment 
until  July  14.  1992.  Effective  that  date, 
Sunwestem's  responsibilities  were 
assumed  by  a  new  investment  manager. 
Potomac  Asset  Management,  Inc. 
(Potomac),  which  continues  to  serve  in 

that  capacity. 

7.  Potomac,  a  registered  investment 
adviser  founded  in  1978.  is  owned  by 
three  principals,  all  of  whom  are 
analysts  as  well  as  portfolio  managers. 
In  addition  to  the  principals,  Potomac 
has  an  experienced  fixed-income 
manager,  equity  manager,  and  corporate 
finance  consultant.  In  addition  to  its 
traditional  investment  management  of 
$165  million  in  bond  and  stock 
portfolios,  Potomac  maintains  a    » 
corporate  finance  business  consisting  of 
private  placement  consulting  and 
monitoring  for  pension  funds,  fair 
market  value  analysis  for  various 
clients,  restructiuing  and  financing  of 
private  companies  and  related  activities 
Potomac  has  had  experience  in 
managing  investments  by  multi- 
employer plans  in  privately-held 
companies,  similar  to  the  situation 


involving  the  Plans'  investment  in  the 
Stock. 

8.  Potomac  represents  that  aggressive 
efforts  were  made  by  Sunwestem  to  sell 
the  Plans'  Stock  in  1991  and  1992. 
However,  by  the  spring  of  199^.  the 
purchase  price  under  discussion  with 
interested  parties  had  fallen  to  levels 
near  the  scrap  value  of  AHL's  ships. 
This  was  the  result  of  a  number  of 
adverse  circumstances,  including  a 
marked  deterioration  in  the  market  for 
AHL's  services,  the  inability  of  AHL's 
then-current  management  to  obtain 
more  lucrative  term  (rather  than  spot) 
charters,  and  the  im(>act  of  the  Oil 
Pollution  Act  of  1990  (OPA  1990)  on 
AHL's  operations,  given  the  age  and 
single-hull  construction  of  AHL's 
ships.'  By  the  time  these  sales  efforts 
were  discontinued  in  mid-1992,  no  bona 
fide  offers  for  any  price  above 
essentially  scrap  value  had  materialized. 
When  it  became  apparent  that  AHL 
could  not  be  sold  in  the  short  term 
without  essentially  forfeiting  its  going- 
concern  value,  Sunwestem  and  AHL's 
Board  concluded  in  June.  1992  that  they 
should  discontinue  the  immediate  sales 
effort  and,  instead,  focus  their  attention 
on  improving  profitability  and  better 
positioning  the  company  for  a  future 
disposition. 

9.  Shortly  thereafter.  Sunwestem  was 
replaced  as  investment  manager  by 
Potomac.  After  conducting  its  own 
review  of  AHLs  assets  and  operations. 
Potomac  also  concluded  that  a  focus  in 
the  short  term  on  addressing  operational 
problems  offered  a  better  opportunity 
for  realizing  a  reasonable  return  on  the 
Plans'  investment.  Since  1992.  Potomac 
has  pursued  this  focus  on  improving  the 
profitability  of  AHL's  operations  (while    ' 
continuing  to  explore  the  possibility  of 
disposition).  These  efforts  resulted  in 
AHL's  retum  to  profitability  at  the  end 
of  1994.  As  of  the  end  of  1994.  Potomac 
was  of  the  opinion  that  a  sale  of  AHL 
on  terms  favorable  to  the  Plans  could 
not  be  achieved  at  that  time.  No  buyers 
for  AHL  had  appeared,  and  Potomac 
believed  that  a  significant  reason  for  the 
lack  of  buyer  interest  was  the  age  of 
AHL's  ships  and  the  impact  of  OPA  90. 
Accordingly.  Potomac  advised  BSFS 
that,  in  its  view,  any  sale  or  attempted 
sale  of  the  Plans'  AHL  investment  at 


»OPA  90  provides  that  petroleum  products  wil! 
eventually  be  transported  in  L'nited  Slates  intra 
coastal  trade  only  in  doubie-huUed  lani-er^ 
Beginning  in  1995  and  each  year  thereafter,  some 
single-hulled  vessels  will  be  phased  out  of  the 
domestic  petroleura  trade,  including  two  AHL 
vessels  in  1996.  Thus.  OPA  90  has  effectivelv 
legislated  AHL  out  of  the  petroleum  business  b> 
lanuary  1. 1997.  unless  AHL  builds  entirely  new 
ships  or  rebuilds  its  existing  fleet  to  conform  to  the 
new  specifications. 
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that  time  was  not  in  the  Plans'  financial 
interests. 

10.  However,  Potomac  and  the  AHL 
management  were  also  concerned  about 
the  impending  obsolescence  of  the  AHL 
single-nulled  tankers  (see  footnote  2, 
above).  Preliminary  analysis  suggested 
that  the  cost  of  building  a  new  double- 
bulled  vessel  to  comply  with  OPA  90 
requirements  was  approximately  $65-70 
million  and  it  was  unclear  that 
projected  charier  rates  could  justify 
such  a  capital  expenditure.  Based  on  a 
proposal  by  Avondale  Shipyard 
Division  of  Avondale  Industries,  Inc.  of 
New  Orleans.  Louisiana  (Avondale).  one 
of  the  nation's  leading  shipbuilding 
companies.  AHL's  Board  concluded  that 
it  would  be  more  cost  effective  to 
rebuild  the  single-hulled  tankers  by 
attaching  a  new,  double-hulled  cargo 
body  to  the  existing  vessels.  According 
to  Avondale,  this  would  cost 
approximately  50%  less  than 
constructing  new  ships.  Based  on  its 
review  of  the  decision  of  AHL's  Board 
and  its  own  independent  analysis. 
Potomac  believed  that  this  potential  cost 
saving  (in  the  range  of  $30-40  million 
per  ship)  represented  important 
potential  value  for  AHL's  existing 
vessels  that  far  exceeded  their  scrap 
value  and  would  be  attractive  to 
prospective  buyers  as  a  possible 
competitive  advantage. 

11.  Following  careful  consideration  of 
(i)  the  technical  and  Tmancial  feasibility 
of  the  rebuilding  process,  (ii)  the 
possibility  of  federally  guaranteed 
funding  by  the  Federal  Maritime 
Administration  (MARAD)  under  Title  XI 
of  the  Merchant  Marine  Act  of  1936.  and 
(iii)  the  absence  of  alternatives  other 

^  than  the  sale  of  the  vessels  for  their 
scrap  value.  Potomac  concluded  that  the 
rebuilding  project  was  in  the  financial 
interest  of  the  Plans.  MARAD  responded 
favorably  to  AHL's  initial  appUcation 
and  indicated  that  AHL  should  act 
promptly  for  the  guarantee  to  proceed. 
Potomac  considered  MARAD's  terms  to 
be  extremely  favorable  to  AHL,  far  more 
so  than  commercially  available 
guarantees,  and  believed  MARAD's 
guarantee  would  enhance  both  the 
projected  cashflow  and  marketability  of 
AHL.  MARAD  subsequently  issued  a 
commitment  to  AHL  to  provide  a  federal 
MARAD  guarantee  on  an  amount  up  to 
$139,364,000  of  financing  (out  of  a  total 
cost  of  $159,273,686)  to  be  obtained  by 
AHL  to  rebuild  the  four  ships.  The 
closing  of  the  MARAD  guarantee  and 
the  issuance  of  the  federally  guaranteed 
debt  occurred  in  May  1995.  Based  on 
the  closing  of  the  financing  agreements 
and  with  the  concurrence  of  Potomac, 
AHL  directed  Avondale  to  proceed  with 
the  rebuilding  project  and  entered  into 


a  construction  contract  on  May  12, 
1995.  Design  for  construction  on  the 
new  forebody  hulls  conunenced  at 
Avondale  shortly  thereafter  and 
fabrication  of  the  first  hull  began  in  late 
)une,  1995. 

12.  The  applicant  represents  that  the 
Plans  remain  committed  to  selling  their 
interest  in  AHL.  Potomac  believes  that 
the  contractual  commitment  that  AHL 
has  made  to  rebuild  the  ships  will 
enhance  the  long-term  value  of  the  AHL 
stock.  However!  even  though  the 
financial  position  of  AHL  has  been 
enhanced  by  significant  operational 
reorganization  and  the  potentially 
valuable  financing  and  construction 
contracts,  Potomac  has  concluded  that  a 
sale  of  AHL  at  the  present  time  is 
unlikely  to  gamer  the  potential  financial 
benefits  resulting  from  these  events. 
Potomac  is  of  the  view  that  a  sale  within 
the  forthcoming  year  is  unlikely  to  yield 
a  price  significantly  in  excess  of  the 
scrap  value  of  the  vessels,  perhaps 
including  a  small  premium  to  reflect  the 
valuable  contract  rights.  Accordingly,  it 
has  concluded  that  it  is  in  the  Plans' 
best  interests  to  continue  to  hold  the 
AHL  stock  until  the  rebuilding  process 
is  further  along.  '<> 

13.  Potomac  nas  based  this  conclusion 
on  several  factors.  First,  Potomac  is  of 
the  opinion  that  the  rebuilding  process 
is  at  a  significantly  sensitive  juncture, 
and  its  ultimate  success  subject  to 
enough  uncertainty,  that  AHL  could  not 
be  disposed  of  in  the  most  advantageous 
way  for  the  Plans  at  this  time.  The 
rebuilding  process  has  recently  begun 
and  is  not  expected  to  be  finished  before 
late  1997,  at  the  earliest.  Potomac 
believes  that  it  will  be  significantly 
easier  both  to  identify  f>otential  buyers 
for  the  Plans'  AHL  stock  and  to  obtain 
attractive  offers  for  that  stock  once  it 
becomes  clear  to  buyers  how  profitable 
AHL  will  be  with  the  rebuilt  vessels. 
Secondly  AHL  is  currently  in  the  midst 
of  labor  negotiations,  which  could 
impact  future  labor  costs.  The  removal 
of  uncertainties  over  these  costs  and 
other  expense  items  likewise  should 
place  AHL  in  a  better  sale  posture. 
Finally,  uncertainties  surrounding  such 
variables  as  charter  rates  and 
operational  expenses  should  be 
subst^tially  reduced  as  the  rebuilding 
process  moves  further  along,  and  as  the 
date  approaches  on  which  the  ships  can 
return  to  operational  status. 

14.  In  view  of  these  factors,  Potomac 
does  not  believe  it  would  be  in  the  best 
interests  of  the  Plans  to  liquidate  their 
AHL  holdings  precipitously.  Rather. 


'"  Nonelhclm*.  Potomac  continuet  to  ducuM 
disposition  of  the  Plans'  holdings  in  AHL  with 
pro»p«ciiv«  buyers,  including  ventura  capital  fund*. 


based  on  the  foregoing  considerations, 
Potomac  is  of  the  opinion  that  a 
disposition  should  not  be  commenced 
until  labor  costs  and  other  expense 
items  have  been  resolved.  This  will 
enable  prospective  buyers  to  determine 
how  profitable  AHL  will  be  and, 
therefore,  how  much  they  will  be  paying 
for  the  Plans'  stock.  While  it  is 
conceivable  that  this  could  occur  during 
1996,  Potomac  believes  that  there  is  a 
much  greater  likelihood  that  this  may 
not  occur  until  late  1997  or  even  1998, 
i.e..  the  time  at  which  the  rebuilding 
project  is  expected  to  have  been 
completed. 

15.  BSFS  represents  that  its 
obligations  under  the  Court  Order  to 
monitor  and  report  on  the  activities  of 
the  investment  managers  for  the  Special 
Assets  Portfolio  sharply  restrict 
Potomac's  opportunity  to  perpetuate 
unduly  the  Plans'  continued  ownership 
of  AHL.  Pursuant  to  the  investment 
management  agreement  with  Potomac 
that  BSFS  negotiated  on  behalf  of  the 
Plans,  Potomac  is  obligated  to  supply 
detailed  quarterly  reports  on  each  of  the 
Sf>ecial  Assets  it  manages  and  to  comply 
with  written  investment  guidelines. 
Those  guidelines  state  that  Potomac 
"shall  seek,  among  other  prudent 
objectives,  to:  (A)  Maximize  the  Plans' 
net,  long-term  investment  return  [and] 
(B)  Liquidate  each  such  investment 
when  and  insofar  as  prudent  •  •  *  " 
Furthermore,  the  guidelines  require 
Potomac  to  prepare  and  update  on  a 
quarterly  baisis  an  "action  plan"  for  each 
asset,  including  AHL.  The  action  plan 
requires  the  investment  manager  to  state 
the  timetable  for  achieving  a  sale  (if  sale 
is  intended)  or  for  achieving  any  other 
stated  objective.  In  short.  BSFS 
represents  that  significant  mechanisms 
are  in  place  to  prevent  Potomac  from 
improperly  seeking  to  continue 
indefinitely  to  manage  the  Plans'  Stock 
in  AHL.  BSFS  represents  that  in  its 
capacity  as  Named  Fiduciary,  it  has 
reviewed  in  depth  Potomac's  analysis  of 
the  various  options  available  and  has 
accepted  Potomac's  conclusion  that  the 
continued  ownership  of  the  Stock  is  in 
the  best  interests  of  the  Plans.  BSFS 
further  represents  that  the  applicant  has 
fulfilled,  or  continues  to  fulfill  all 
conditions  of  PTE  94-85.  Furthermore 
BSFS  confirms  that  the  Plans  have  not 
provided  any  further  investment  in 
AHL.  nor  guarantees  of  any  financial 
obligations  of  AHL  Finally,  the 
applicant  represents  that  the  Plans  will 
not  provide  any  such  investment  or 
guarantees  during  the  term  of  the 
exemption  propcned  herein,  or  any 
future  exemption. 

16.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
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satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The 
proposed  exemption  would  continue  for 
a  limited  period  of  time  a  transaction 
originally  permitted  by  the  PTE  79-15 
Order  and  currently  by  PTE  94-85;  (b) 
the  Plans'  independent  investment 
manager.  Potomac,  has  reviewed  the 
Plans'  holding  of  the  Stock  and  has 
determined  that  it  is  in  the  best  interest 
of  both  Flans  to  continue  holding  the 
Stock:  (c)  Potomac  will  cdntinue  to 
monitor  the  transaction  to  determine 
whether  it  remains  in  the  Plans'  best 
interests  to  retain  the  Stock;  (d)  BSFS, 
which  has  the  overall  responsibility  as 
Named  Fiduciary  over  the  Plans' 
investment  in  the  Stock,  has  reviewed 
Potomac's  findings  and  agrees  with 
Potomac's  determination  that  the  Plans' 
continued  holding  of  the  Stock  is  in  the 
best  interests  of  both  Plans;  and  (e)  the 
Plans  will  make  no  additional 
investment  in  AHL.  nor  will  they 
guarantee  any  financing  to  AHL.  for  the 
purpose  of  double-hulling  of  the  ships. 
NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  the  notice  to 
interested  persons  required  by  29  CFR 
2570.43  will  be  effected  by  publication 
of  a  copy  of  this  notice  of  proposed 
exemption  and  the  required 
supplemental  statement  in  The  Master. 
Mate  and  Pilot.  This  publication  is  a 
newspaper  published  by  the  Union  and 
is  received  by  participants  and 
beneficiaries  of  the  Plans,  including 
retirees.  The  notice  will  be  published 
within  30  days  of  the  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register.  Conmients  and 
requests  for  a  public  hearing  are  due 
within  60  days  of  the  publication  of  this 
notice  of  proposed  exemption  in  the 
Fed  wal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi«e  number.) 

General  InCnmiation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 


beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  aocordanoe  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  aSiect  the  reqiurement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employn  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
April.  1996. 
Ivan  StraaCsId, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
IFR  Doc  96-11119  Filed  5-03-96;  8:45  am) 
MLUNQ  OXX  461S-4S-P 


Purpoee:  To  discuss  Natkxial  industrial 
Security  ProgFun  policy  matters.  The  afanda 
will  include  a  discussion  oo  the  current 
status  of  the  program;  diacuasioa  and 
unendmsnt  to  the  NISPPAC  bylaws;  a  rapott 
on  the  implementation  of  Ae  Executive 
Older  12958  and  12968.  including  the  status 
of  the  financial  diadosure  fann;  an  update  oo 
reporting  on  security  costs;  and  an  update  on 
the  most  recent  draft  saioguanling  directive. 

This  meeting  wrill  be  open  to  tlw  public . 
However,  due  to  space  limitations  and  acoess 
procedures,  the  names  and  telephone 
numbers  of  individuals  planning  to  attend 
must  be  submitted  to  the  infonnation 
Security  Oversight  Office  (ISOO)  no  later 
than  May  IS,  1996.  Written  statements  from 
the  public  will  be  accepted  in  lieu  of  an 
opportunity  for  conunent 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steven  Garfinkel,  Director,  ISOO. 
NaticHial  Ardiives  Building.  700 
Pnmsylvania  Avenue.  NW..  Room  100. 
Washington.  DC  200408.  telephone 
(202)  219-5250. 

Dated:  May  2, 1996. 
foha  W.  Cailiii. 
Aivhivist  of  the  United  States. 
[FR  Doc  96-11308  Filed  5-3-96;  8:45  ami 
I  oooc  isis-ti-ai 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Infonnation  Security  Oversigm  omce 

National  mdualrlal  Security  Program 
Policy  Adviaory  Commltlae:  Nottoe  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  implementing  regulation  41  CFR 
101-6,  annoimcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  National  Industrial 
Security  Program  Policy- Advisory  committee 
(NISPPAC). 

Date  of  Meeting:  May  20, 1996. 

Time  of  Meeting:  2«)  pjn.  to  4.«)  pjn. 

Pface  of  Meeting:  Davis-Monthan  Air  Force 
Base.  Building  No.  2050  5555  B.  bonwood 
Street,  Tucson,  Arizona  85707. 


Advleory  CowmltHe  on  Pieaidential 


Notice  is  herdiy  given  that  the 
Advisory  Committee  on  Presidential 
Libraries  will  meet  on  Wednesday.  May 
15. 1996.  bom  1  p.m.  to  4  p.m.  at  the 
National  Archives  and  Records 
Administration.  7th  Street  and 
Pennsylvania  Avenue,  NW.  Room  105, 
Washington,  DC 

The  agenda  for  the  meeting  will  be 
foundation  activities. 

The  meeting  will  be  open  to  the 
public.  For  further  information,  call 
Lewis  J.  Bellardo  on  (301)  713-6410. 

"rhis  notice  is  published  less  than  15 
calendar  days  before  the  meeting 
because  of  scheduling  difficulties. 

Dated:  May  2, 1996. 
lohnW.Cariin, 

Archivist  of  the  United  States. 

[FR  Doc  96-11309  Filed  5-3-96;  8:45  am) 
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NATIONAL  ■•STTTUTE  FOR  UT^UCY 
Advleory  Boerd;  Meeting 

AQBICY:  National  Institute  for  Literacy 

Advisory  Board.  National  Institute  for 

Literacy. 

ACnOM:  Notice  of  meeting. 

summary:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
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Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advfsory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportxmity  to  attend  the  meeting. 
DATE  AND  TME:  May  29.  1996.  9:30  a.m. 
to  4:00  p.m. 

ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue.  NW.. 
Suite  200.  Washington.  DC  20006. 
FOn  FURTHER  INfORMATION  CONTACT: 
Carolyn  Staley.  Deputy  Director. 
National  Institute  for  Literacy,  800 
Connecticut  Avenue.  NW..  Suite  200. 
Washington.  DC  20006.  Telephone  (202) 
632-1526. 

SUPPt.EMENTARV  INFORMATION:  The  Board 
is  established  under  Section  384  of  the 
Adult  Education  Act.  as  amended  by 
Title  I  of  Public  Law  102-73,  the 
National  Literacy  Act  of  1991.  The 
Board  consists  of  ten  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Croup,  composed  of  the  Secretaries  of 
Education.  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board's  recommendations  in  planning 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  InteragenL7  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  will  meet  in 
Washington.  DC  on  May  29,  1996  from 
9:30  a.m.  to  4:00  p.m.  The  meeting  of 
the  Board  is  open  to  the  public.  The 
Agenda  includes  discussion  of  the 
Institute's  strategic  planning  process 
and  the  1996-97  spending  plan.  Records 
are  kept  of  all  Board  proceedings  and 
are  available  for  public  inspection  at  the 
National  Institute  for  Literacy.  800 
Connecticut  Avenue.  NW..  Suite  200. 
Washington.  DC  20006  from  8:30  a.m.  to 
5:00  p.m. 

Dated:  March  10.  1996 

Aadraw ).  Hartmaa. 

Executive  Director.  National  Institute  for 
Literacy 
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NUCLEAR  REGULATORY 
C0MMS8I0N 

Agency  Infonnation  Collection 
Activitiee:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  0MB  review  of 
infonnation  collection  and  solicitation 
of  public  comment. 

A 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
ijiforms  potential  respondents  that  an 
'agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  infonnation 
collection:  NRC  Form  241.  "Report  of 
Proposed  Activities  in  Non- Agreement 
States." 

3.  The  form  number  if  applicable: 
NRC  Form  241. 

4.  How  often  the  collection  is 
required:  NRC  Form  241  must  be 
submitted  each  time  an  Agreement  State 
licensee  wants  to  engage  in  or  revise  its 
activities  involving  the  use  of 
radioactive  byproduct  material  in  a  non- 
Agreement  State.  The  NRC  may  waive 
the  requirements  for  filing  additional 
copies  of  NRC  Form  241  during  the 
remainder  of  the  calendar  year 
following  receipt  of  the  initial  form  from 
a  person  engaging  in  activities  under  the 
general  license. 

5.  Who  will  be  required  or  asked  to 
report:  Any  persons  who  hold  a  specific 
license  from  an  Agreement  State  and 
want  to  conduct  the  same  activity  in 
non-Agreement  States  under  the  general 
license  in  lOCFR  150.20. 

6.  An  estimate  of  the  number  of 
responses:  The  NRC  annually  receives 
approximately  4.600  responses  from 
Agreement  States  associated  with  NRC 
Form  241.  These  responses  include  200 
initial  reciprocity  requests  on  NRC  Form 
241,  and  1,100  revisions  and  3,300 
clarifications  of  the  information 
submitted  on  the  forms. 

7.  The  estimated^number  of  annual 
respondents:  200  Agreement  State 
licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,200  hours  (16 
minutes  per  response) 


9.  An  indication  of  whether  section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  Under  the  reciprocity 
provisions  of  10  CFR  part  150,  any 
Agreement  State  licensee  who  engages 
in  activities  (use  of  radioactive 
byproduct  material)  in  non-Agreement 
States  ujider  the  general  license  in 
section  150.20  Is  required  to  file  4 
copies  of  NRC  Form  241,  "Report  of 
Proposed  Activities  in  Non-Agreement 
States."  and  4  copies  of  its  Agreement 
State  license  at  least  3  days  before 
engaging  in  each  such  activity.  This 
mandatory  notification  permits  NRC  to 
schedule  inspections  of  the  activities  to 
determine  whether  the  activities  are 
being  conducted  in  accordance  with 
requirements  for  protection  of  the 
public  health  and  safety. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  hfllC  Public 
Document  Room.  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorid.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC.  area  can 
dial  FedWorid,  1-800-303-9672,  or  use 
the  FedWorid  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorid  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington.  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OKffl  reviewer  by  June  5, 
1996:  Petar  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-4)013)  NEOB-10202.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 

Gwald  F.  Craaisni. 

Designated  Senior  Official  for  Information 
Resources  Management. 
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Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  infonnation  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

1.  Type  of  submission:  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  313,  "Application 
for  Material  License." 

3.  The  form  number:  NRC  Form  313. 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  5-year  resubmittal  of  the 
information  for  renewal  of  the  license. 

5.  Who  will  be  required  or  asked  to 
report:  All  applicants  requesting  a 
license  for  byproduct  or  source  material. 

6.  An  estimate  of  the  number  of 
responses:  2,669  licensing  actions  for 
NRC  licensees  and  6,922  licensing 
actions  for  Agreement  State  licensees. 
The  NRC  has  published  a  final  rule. 
"One-Time  Extension  of  Certain 
Byproduct.  Source,  and  Special  Nuclear 
Materials  Licenses"  on  January  16, 
1996,  with  an  effective  date  of  February 
15, 1996.  This  rule  implements,  on  a 
one-time  basis,  a  5-year  extension  of 
certain  byproduct,  source,  and  special 
nuclear  materials  licenses.  It  is  expected 
that  approximately  80  percent  of  NRC 
licenses  will  qualify  for  the  one  time 
extension.  An  80  percent  reduction  in 
the  number  of  anticipated  renewals 
during  the  OMB  clearance  period  was 
used  in  calculating  the  burdens. 

7.  The  estimated  number  of  annual 
respondents:  Approximately  6,200  NRC 
licensees  and  12,400  Agreement  State 
licensees.  This  is  the  total  number  of 
licensees  which  could  potentially 
submit  licensing  actions. 

8.  An  estimate  of  the  total  dumber  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  18,683  hours  for 
NRC  licensees  and  48,454  hours  for 
Agreement  State  licensees  (7  hours  per 
response). 


9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  Applicants  must  submit 
NRC  Form  313  to  obtain  a  specific 
license  to  possess,  use.  or  distribute 
byproduct  or  source  material.  The 
information  is  reviewed  by  the  NRC  to 
determine  whether  the  applicant  is 
qualified  by  training  and  experience. 
and  has  equipment,  facilities,  and 
procedures  which  are  adequate  to 
protect  the  public  health  and  safety  of 
the  public,  and  minimize  danger  to  life 
or  property. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW. 
(Lower  Level),  Washington.  DC. 
Members  of  the  public  who  are  in  the 
Washington.  DC.  area  can  access  the 
submittal  via  modem  on  the  PubHc 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorid.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorid,  1-800-303-9672.  or  use 
the  FedWorid  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorid  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Dociunent  Room,  nationally  at  1- 
800-397^209.  or  within  the 
Washington.  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  5, 
1996:  Peter  Francis.  Office  of 
Information  and  Regulatory  Affairs 
(3150-0120)  NEOB-10202.  Offige  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shehon,  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  CranfiDrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  96-11182  Filed  5-3-96;  8:45  ami 
BNJJNQ  CODE  7SM-01-P 


Agency  Infommtion  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (OMB) 
Review.  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 


ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment.         

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  infonnation  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  31.  "General 
Domestic  Licenses  for  Byproduct 

Material" 

3.  The  form  number:  Not  applicable. 

4.  How  often  the  collection  is 
required:  Reports  are  submitted  as 
events  occur.  Registration  certificates 
may  be  submitt^  at  any  time.  Changes 
to  the  informaticMi  on  the  registration 
certificate  are  submitted  as  they  occur. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  receiving,  possessing, 
using,  or  transferring  byproduct  material 
in  certain  items. 

6.  An  estimate  of  the  number  of 
responses:  170  reports  from  NRC 
licensees  and  340  reports  from 
Agreement  State  licensees. 

7.  TTie  estimated  number  of  annual 
respondents:  Approximately  10.126 
NRC  general  licensees  and  20.252 
Agreement  State  general  licensees. 

8.  An  estimate  of  the  total  number  of 
hours  need^  annually  to  complete  the 
requirement  or  request:  2.634  hours  for 
NRC  licensees  and  5.265  hours  for 
Agreement  State  licensees. 

9.  An  indication  of  whether  Section 
3507(d).  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  31 
establishes  general  licenses  for  the 
possession  and  use  of  byproduct 
material  in  certain  items  and  a  general 
license  for  ownership  of  byproduct 
material.  General  licensees  are  required 
to  keep  records  and  submit  reports 
identified  in  Part  31  in  order  for  NRC  to 
determine  with  reasonable  assurance 
that  devices  are  operated  safely  and 
without  radiological  hazard  to  users  or 
the  public.  The  revision  reflects  an 
overall  increase  in  burden.  There  has 
been  a  decrease  in  burden  for  NRC 
licensees,  due  to  a  smaller  number  of 
general  licensees  and  fewer  reports 
being  filed  by  general  licensees. 
However,  the  burden  for  Agreement 
State  licensees  was  not  included  in  the 
previous  burden. 

A  copy  of  the  submittal  may  be 
viewed  tree  of  charge  at  the  NRC  Public 
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Document  Room.  2120  L  Street.  I4W. 
(Lower  Level).  Washington,  DC. 
Members  of  the  pubUc  who  are  in  the 
Washington.  DC.  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  Fed  World.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld.  l-BOO-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  ht)m  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  5. 
1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  ARairs 
(3150-0016)  NEOB-10202.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shehon.  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  CranAinl. 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc.  96-1 1 183  Filed  5-3-96:  8:45  am) 
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Agency  Information  Collection 
ActivtHee:  Submission  for  Office  of 
Management  and  Budget  (OiMB) 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 
1.  Type  of  submission:  Revision. 


2.  The  title  of  the  information 
collection:  10  CFR  Part  33,  "Specific 
-Domestic  Licenses  of  Broad  Scope  for 
Byproduct  Material." 

3.  The  form  number:  Not  applicable. 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  5-year  resubmittal  of  the 
information  for  renewal  of  the  license. 

5.  Who  will  be  required  or  asked  to 
report:  All  applicants  requesting  a 
license  of  broad  scope  for  byproduct 
material  and  all  current  licensees 
requesting  renewal  of  a  broad  scope 
license. 

6.  An  estimate  of  the  number  of 
responses:  177  responses  from  f4RC 
broad  scope  licensees  and  354  responses 
from  Agreement  State  licensees. 

7.  The  estimated  number  of  annual 
respondents:  166  NRC  broad  scope 
licensees  and  332  Agreement  State 
licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  vmually  to  complete  the 
requirement  or  reauest:  4,425  hours  for 
NRC  licensees  ana  8,850  hours  for 
Agreement  State  licensees  (25  hours  per 
response). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  33  mandates 
requirements  for  the  issuance  of  a  broad 
scope  license  authorizing  the  use  of 
byproduct  material.  The  subparts  cover 
specific  requirements  for  obtaining  a 
license  of  broad  scope.  These 
requirements  include  equipment, 
facilities,  personnel,  and  procedures 
adequate  to  protect  health  and  minimize 
danger  to  life  or  property. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level).  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorid,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  docxunent 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington.  DC,  area  at  202-634-3273. 


Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  5, 
1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0015)  NEOB-10202.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  CruiBnl. 

Desipiated  Senior  Official  for  Information 
Resources  Ktanagement. 
(FR  Doc  96-11184  Filed  S-3-96;  8:45  am) 
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Documents  Containing  Reporting  or 
Recordkeeping  Requlrsments:  Ofllce 
of  Management  and  Bu<H|et  (OMB) 


AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


':  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Papmrwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  26,  "Fitness-for- 
Duty  Programs." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Once  per  year  and  on 
occasion. 

5.  Who  will  be  required  or  asked  to 
report:  All  licensees  authorized  to 
construct  or  operate  a  nuclear  power 
reactor  and  all  licensees  authorized  to 
possess,  use,  or  transport  unirradiated 
Category  1  nuclear  material. 

6.  An  estimate  of  the  number  of 
responses:  A  reduction  of  74  responses 
(semi-annual  to  annual  report). 

7.  The  estimated  number  of  annual 
respondents:  74. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  12,582  hours  of 
burden  reduction  (2,664  hours  of 
reporting  burden  and  9,918  hours  of 
recordkeeping  burden). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies: 
Applicable. 

10.  Abstract:  10  CFR  Part  26,  "Fitness- 
for-Duty  Program."  requires  licensees  to 
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implement  fitness-for-duty  programs  to 
assure  that  personnel  are  not  under  the 
influence  of  any  substance  or  mentally 
or  physically  impaired,  to  retain  certain 
records  associated  with  the  management 
or  these  programs,  and  to  provide 
reports  concerning  the  performance  of 
the  programs  and  certain  significant 
events.  Compliance  with  tliese 
requirements  is  mandatory  for  licensees 
subject  to  10  CFR  Part  26. 

A  proposed  revision  to  10  CFR  Part  26 
would  modify  the  information 
collection  requirements  to,  among  other 
less  significant  changes,  (1)  Extend 
coverage  to  certain  classes  of  fitness-for- 
duty  programs;  (2)  require  licensees  to 
revise  their  written  policy  and 
procedures  to  incorporate  minor 
administrative  procedures,  e.g.,  Medical 
Review  Officer  medical  review 
procedures  and  changes  to  various 
technical  guidelines  contained  in 
Appendix  A  of  10  CFR  Part  26;  (3) 
require  all  licensees  to  obtain 
information  in  addition  to  that  currently 
provided  in  written  form  from 
individuals  which  would  indicate 
whether  the  individual  has  a  history  of 
substance  abuse;  and  (4)  add  fitness-for- 
duty  persoimel  as  a  third  class  of  people 
whose  negative  acts  would  be  repwted. 

Submit  Dy  June  5, 1996,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  Mtimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

'  A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  this 
document  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library), 
NRC  subsystem  at  FedWorld,  703-321- 
3339.  Members  of  the  public  who  are 
located  outside  of  the  Washington,  DC, 
area  can  dial  FedWorld.  1-600-303- 
9672,  or  use  the  FedWorld  Internet 
address:  fedworld.gov  (Telnet).  The 
document  will  be  available  on  the 
bulletin  board  for  30  days  after  the 
signature  date  of  this  notice.  If 
assistance  is  needed  in  accessing  the 
document,  please  contact  the  FedWorld 
help  desk  at  703-487-4608.  Additional 
assistance  in  locating  the  document  is 
available  from  the  NRC  Public 
Docimient  Room,  nationally  at  1-800- 
397-4209,  or  within  the  Washington, 
DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  Jime  5, 
1996:  Peter  Francis,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0146)  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

NRC  ll^PORT  UCENSE  APPLICATION 


The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  30tfa  day 
of  April  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Craafard. 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc  96-11185  Filed  5-3-«6: 8:45  am) 


Application  for  a  Ucenae  To  import 


Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  import 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  PubUc  Document  Room 
located  at  2120  L  Street.  NW.. 
Washington,  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intwvene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  b«  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

The  information  concerning  the 
application  follows. 


Name  o(  applicant,  date  of 

Description  of  material 

Enduse 

Country  o<  ori$^) 

application,  date  received, 
apptnation  numt>er 

Material  type 

Total  quality 

Siemens  Power  Cocp.,  April 
2,  1996,  April  10,  1996, 
IW002. 

Comtxistible  material  con- 
taminated. 

1,200  kgs,  U  36  kgs,  LI-235, 
(5%  mca). 

Incinerated  into  ash.  Ash  wil 
be  sold  and  exported  tor 
uranium  recovery. 

Germany. 

For  the  Nuclear  Regulatory  Commission. 

Dated  this  29th  day  of  April  1996  at 
Rockville,  Maryland. 
Ronald  D.  Hauber. 
Director,  Division  of  Non proliferation. 
Exports  and  Multilateral  Relations.  Office  of 
International  Programs. 
[FR  Doc.  96-11187  Filed  5-3-96;  8:45  am) 
MUJNO  OOOC  7«M-ei-H 


Advisory  Conmiittee  on  Reactor 
Sataguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 


Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  May 
23-25, 1996,  in  Conference  Room  T- 
2B3, 11545  Rockville  Pike.  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Monday,  November  27, 
1995  (60  FR  58393). 

Thursday,  May  23. 1996 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  cranroent  briefly 


regarding  items  of  ciurent  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  a.m.-10:45  a.m.:  IPE  Insists 
Report  (Open)— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  its  consultants  regarding 
the  Individual  Plant  Examination  (IPE) 
Insights  Report  with  emphasis  on  issues 
pertaining  to  safety  coals. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

11 M)  a.m.-2:00  p.m.:  Proposed  Rule 
on  Shutdown  Operations  (Open)— The 
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Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  Rule  on 
Shutdown  Operations,  associated 
Regulatory  Guide,  and  results  of  the 
NRC  staff  study  of  shutdown  risk  at 
Surry  and  Grand  Gulf  nuclear  plants. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

2:00  p.m.-3:30  p.m.:  Digital 
Instrumentation  and  Control  Systems 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  its  consultants  regarding  proposed 
Standard  Review  Plan  Sections. 
Regulatory  Guides,  and  Branch 
Technical  Positions  associated  with 
digital  instrumentation  and  control 
systems. 

Representatives  of  the  nuclear 
industry  wt41  participate,  as  appropriate. 

3:45  p.m.-4:45  p.m.:  Regulatory 
Review  Group  Recommendations 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  status  of  resolution  and 
implementation  of  the  Regulatory 
Review  Group  Recommendations. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appro- 
priate. 

4:45  p.m.-6:15  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting 
as  well  as  proposed  ACRS  reports  on 
conformance  of  operating  plants  with 
safety  goals,  severe  accident  research, 
and  resolution  of  the  multiple  system 
respon.ses  program  (MSRP)  issues 

Friday,  May  24,  1996 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-9:l5  a.m.:  Preparation  for 
meeting  with  the  NRC  Commissioners 
(Open) — Discussion  of  items  of  mutual 
interest  for  meeting  with  the  NRC 
Commissioners,  including  the 
following: 

•  UseoflPEs  in  the  regulatory 
process,  PRA  framework  document, 
pilot  applications,  and  next  step  to 
expand  the  use  of  PRA  in  the  regulatory 
process. 

•  Fire  protection  issues,  including 
fire  PRA  models  and  PRA-based  scoping 
analysis  of  degraded  fire  barriers. 

•  Proposed  final  revisions  to  10  CFR 
Parts  50  and  100. 

•  Status  of  ACRS  review  of 
Regulatory  Guidance  documents  related 


to  digital  instrumentation  and  control 
systems. 

•  Status  of  ACRS  review  of  st|pdard 
plant  designs: 

— ABWR  and  system  80+  design 

certification  rules 
— AP600  design 
— Test  and  analysis  programs  associated 

with  the  AP600  and  SBWR  designs 

•  Status  of  ACRS  review  of 
conformance  of  operating  plants  with 
NRC  safety  goals. 

9:30  a.m.-l  1 :00  a.m.:  MeeUng  with 
the  NRC  Commissioners, 
Commissioners'  Conference  Room,  One 
White  Flint  North  (Open)— The 
Committee  will  meet  with  the  NRC 
Commissioners  to  discuss  items  of 
mutual  interest,  including  those  noted 
above. 

11:15  a.m.-12:00  Noon:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed)— The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff. 

A  portion  of  this  session  may  be 
closed  to  discuss  the  status  of 
appointment  of  members  to  the  ACRS, 
organizational  and  personnel  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee,  and  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

1:00  p.m.-l:30  p.m.:  Future  ACRS   , 
Activities  (Open)— The  Committee  will 
discuss  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 

1:30  p.m.-l:45  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports,  including  the  EDO 
response  related  to  the  ACRS  report  on 
fire  probabilistic  risk  assessment  reports 
by  Brookhaven  National  Laboratory  and 
certain  fire  barrier  issues. 

1:45  p.m.-7iX)  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting 
as  well  as  proposed  ACRS  reports  on 
conformance  of  operating  plants  with 
safiaty  goals,  severe  accident  research, 
and  resolution  of  the  multiple  system 
responses  program  (MSRP)  issues. 


Saturday,  May  23, 1996 

8:30  a.m.-ll:30  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  continue  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting  as  well  as  the 
proposed  reports  on  other  matters  noted 
above. 

1 1 :45  a.m.-l  .00  p.m. :  Strategic 
Planning  (Open) — The  Committee  will 
discuss  items  that  are  of  significant 
importance  to  NRC,  including 
rebaselining  of  the  Committee  activities 
for  FY  96-97. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Registo-  on 
September  27. 1995  (60  FR  49925).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  Hy 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy.  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience.  ^ 

In  accordance  with  Subsection  10(d) 
Public  Law  92-463. 1  have  determined 
that  the  portions  of  this  meeting  noted 
above  shall  be  closed  pursuant  to  5 
U.S.C.  552b(c)(2).  to  discuss  matters  that 
relate  solely  to  the  internal  personnel 
rules  and  practices  of  this  Advisory 
Committee,  and  pursuant  to  5  U.S.C. 
552b(c)(6),  to  discuss  mattere  the  release 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 

privacy- 
Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
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Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  a.m.  and  4:15  p.m.  EDT. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  April  30, 1996. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  96-11186  Filed  5-3-96;  8:45  am) 
BIUJNO  ooot  7Sfl*-oi-r 


Iowa,  North  Dakota  and  Utah; 
Relinquishinent  of  Sealed  Source  and 
Device  Evaluation  Authority  and 
Reassumption  by  the  Commiasion 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  reassumption  of  sealed 

source  and  device  evaluation  authority 

from  the  states  of  Iowa.  North  Dakota. 

and  Utah. 

summary:  Notice  is  hereby  given  that 
effective  June  1, 1996,  the  Nuclear 
Regulatory  Commission  will  reassume 
regulatory  authority  for  sealed  source 
and  device  evaluations  in  the 
Agreement  States  of  Iowa.  North  Dakota, 
and  Utah  in  response  to  requests  from 
those  States  to  relinquish  that  authority. 
EFFECTIVE  DATE:  lune  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Salomon.  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  Telephone:  (301)  415-2368. 
Internet:  SNS®NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  Currently. 
Iowa.  North  Dakota,  and  Utah  have 
agreements  with  the  Nuclear  Regulatory 
Commission  (NRC)  which  grant  these 
States  authority  to  regulate  specific 
categories  of  radioactive  materials 
formerly  regulated  by  NRC.  These 
agreements  have  been  entered  into 
pursuant  to  Section  274b  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 
Recently,  the  NRC  received  letters  from 
North  Dakota  Governor  Edward  T. 
Schafer  (September  25, 1995),  Iowa 
Governor  Terry  E.  Branstad  (January  22. 
1996),  and  Utah  Governor  Michael  O. 
Leavitt  (January  16,  1996),  each 
requesting  to  relinquish  his  State's 
authority  to  evaluate  sealed  sources  and 
devices,  and  that  the  NRC  reassume  this 
authority.  The  requested  NRC  action 
would  involve  reassertion  of  regulatory 
authority  by  NRC  over  activities 
currently  regulated  by  these  States 
pursuant  to  their  agreements  with  NRC. 


The  Governors  note  th«e  has  hem  little 
or  no  need  to  conduct  such  evaluations 
in  the  past  and  given  no  future 
prospects  tot  device  evaluations,  they 
do  not  believe  they  can  continue  to 
justify  the  costs  to  the  State  to  maintain 
this  authority. 

The  Commission  has  agreed  to  these 
requests  and  has  notified  these 
Agreement  States  that  effective  June  1, 
1996.  the  NRC  will  reassume  authority 
to  evaluate  and  approve  sealed  source 
and  device  applications  %vithin  these 
States.  Iowa,  North  Dakota,  and  Utah 
will  retain  authority  to  regulate  the 
manufacture  and  use  of  sealed  sources 
and  devices  within  the  respective  State 
in  accordance  with  its  Section  274b 
agreement  with  the  NRC 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Jolm  C  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  96-11188  Filed  5-3-96;  8:45  ami 
■ujNa  COM  7sa»-«i-p 


Appointmenta  to  Perfonnance  Review 
Boards  for  Senior  Executhre  Service 

AQBCY:  U.S.  Nuclear  Regulatory 

Conunission. 

ACTION:  Appointment  to  Perfonnance 

Review  Boards  for  Senior  Executive 

Service. 


summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  the  NRC 
Performance  Review  Boards. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Performance  Review  Board  (PRB) 
responsible  for  making 
recommendations  to  the  appointing  and 
awarding  authorities  on  performance 
appraisal  ratings  and  periformance 
awards  for  Senior  Executives: 


New  Appointf 

John  T.  Larkins.  Executive  Director. 

Advisory  Committee  on  Reactor 

Safeguards/ Advisory  Committee  on 

Nuclear  Waste 

In  addition  to  the  above  new 
appointments,  the  following  members 
are  continuing  on  the  PRB: 
Richard  L.  Bangart.  Director,  Office  of 

State  Programs 
James  L.  Blaha.  Assistant  for  Operations. 

Office  of  the  Executive  Director  for 

Operations 
Stephen  G.  Bums,  Associate  General 

Counsel.  Office  of  the  General 

Counsel 
Leonard  J.  Callan,  Regional 

Administrator,  Regicm  IV 


Lawrence  J.  Chandler,  Assistant  Geaarai 

Counsel,  Office  of  the  General 

Counsel 
Bill  M  Morris,  Director.  Division  of 

Regulatory  Applications,  Office  of 

Nuclear  Regulatory  Research 
Ronald  M  Scroggins,  Deputy  Chief 

Financial  Officer/Controller,  Office  of 

the  Controller 
Elizabeth  Q.  Ten  Eyck.  Deputy  Director. 

Division  of  Fuel  Cycle  Safety  and 

Safegtiards,  Office  of  Nuclear  Material 

Safety  and  Safeguards 
Ashok  Thadani,  Associate  Director  for 

Technical  Assessment,  Office  of 

Nuclear  Reactor  Regulation 

Appointments  to  Performance  Review 
Boards 

The  following  individuals  will 
continue  as  members  of  the  NRC  PRB 
Panel  that  was  established  to  review 
appraisals  and  make  recommendations 
to  the  appointing  and  awarding 
authorities  for  NRC  PRB  members: 
Hugh  L.  Thompson,  Jr..  Deputy 
Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and 
Operations  Support.  Office  of  the 
Executive  Director  few  Operations 
Karen  D.  Cyr,  Gmeral  Counsel.  Office  of 

the  General  Counsel 
James  L.  Milhoan.  Deputy  Executive 
Director  for  Nuclear  Reactor 
Operations,  Regulatory  Operations, 
and  Research.  Office  of  the  Executive 
Director  for  Operations 
All  appointments  are  made  pursuant 
to  Section  4314  of  Chapter  43  of  Title 
5  of  the  United  States  Code. 
EFFECTIVE  DATE:  May  6. 1996. 
FOR  PURTHBt  MFORMATKM  CONTACT: 
Carolyn  J.  Swanson,  Secretary. 
Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  (301)  415-7103. 
Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1996. 

For  the  US  Nuclear  Regulatory 
Commission. 
Carolyii  J.  Swanson, 
Secretary,  Executive  Resources  Board. 
(PR  Doc.  96-11180  Filed  5-3-96;  8:45  am] 
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Canadian  Dollar  Performance  Portfolio 
LP.;  Notice  of  Application 

April  29, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 
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ACTION:  Notice  of  application  for 
deregulation  under  the  Investment 
Company  Act  of  1940  {the  "Act"). 

APPIXANT:  Canadian  Dollar 
Performance  Portfolio  L.P. 
RELEVANT  ACT  SECTION  :  Section  8(f). 
SUMMARY  Of  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nUNQ  DATES:  The  application  was  Hied 
on  |uly  7.  1995  and  amended  on  April 
17,  1996. 

HEARMO  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24.  1996.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notiflcation  by 
writing  to  the  SEC's  Secretary 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W  .  Washington.  DC.  20549. 
Applicant.  388  Greenwich  Street,  New 
York.  New  York  10013 
FOR  FURTHER  MFORMATION  CONTACT: 
David  W.  Grim.  Staff  Attorney.  (202) 
942-0571,  or  Robert  A.  Robertson. 
Branch  Chief.  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATXM:  The 
following  IS  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Bron<  h 

Applicant's  Repreaentalions 

I   Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Delaware  limited 
partnership.  On  August  17.  1987, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  tu  register 
its  securities  under  the  5>ecurities  Act  of 
1933.  Applicant's  registration  statement 
was  declared  effective  on  November  9. 
1988.  and  its  initial  public  offenng 
commen(.ed  shortly  thereafter. 

2.  On  lanuary  7.  1992,  in  light  of 
applicant's  small  size  and  the  resulting 
unlikelihood  of  a<'.hieving  economies  of 
scale,  the  Individual  General  Partners  of 
applicant  unanimously  approved  a  Plan 
of  Dissolution.  Liquidation,  and 
Termination  (the  "Plan")  providing  for 
the  dissolutioo  of  applicant,  the 


liquidation  of  applicant's  aaaeto,  and  the 
distribution  of  tm  proceeds  from  such 
liquidation  to  applicant's  unitholders. 
Proxy  materials  relating  to  the  Flan  were 
filed  with  the  SEC  and  distributed  to 
unitholders  on  or  about  March  26, 1992. 
On  April  30,  1992.  a  majority  of 
applicant's  unitholders  approved  the 
Plan. 

3.  As  of  April  30, 1992,  applicant  bad 
200,205.41  units  of  partnership  interest 
outstanding,  with  a  net  asset  value  of 
$9.95  per  unit  and  an  aggregate  net  asset 
value  of  $1,992,053.80.  On  May  1. 1992. 
applicant's  assets  were  liquidated  and 
the  proceeds  of  such  liquidation,  less  an 
amount  retained  for  liabilities,  were 
distributed  to  applicant's  unitholders  in 
an  amount  baaed  upon  applicant's  per 
share  net  asset  value.  All  sales  of 
portfolio  securities  were  executed  in 
open  market  transactions  through 
brokers  or  dealers  not  affiliated  with 
applicant  or  its  investment  adviser. 

4.  The  expenses  applicable  to  the 
liquidation  amounted  to  approximately 
$70,824.57.  These  expenses,  which  were 
for  accounting,  printing,  administrative, 
and  legal  services,  were  borne  by 
applicant's  investment  adviser  and 
administrator.  In  addition,  prior  to 
distribution  of  applicant's  assets,  its 
adviser  and  administrator  contributed  to 
applicant's  assets  an  amount  equal  to 
applicant's  unamortized  organizational 
expenses. 

5.  At  the  time  of  filing  the  application, 
applicant  had  no  assets  or  liabilities. 
Applicant  has  no  unitholders  and  is  not 
a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  engaged  in,  and  does  not  propKMe  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs.  To  effeict  the  dissolution  of 
applicant  as  a  Delaware  limited 
partnership,  a  certificate  of  cancellation 
will  be  filed  with  the  Secretary  of  State 
of  the  State  of  Delaware. 

For  the  SEC.  t>y  the  Division  of  Investment 
Management,  under  delegated  authority. 

MwiarM  H.  McFartaad, 

Deputy  .Secnrtarv 

IFHDoc.  96-11138  Filed  5-3-96:  8.45  am) 

■LUNO  oooa  »1«-«1-M 


[inveetRiefif  Covnpany  Act 
21*25;  81 1-2Sa0] 


No. 


Csftflnal  Corporate  Inoonw  Trust 
SsrtM  101;  Nolic*  of  AppMcatlon 

Apnl  29.  1996 

AQBCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Cardinal  Corporate  Income 
Trust  Series  101. 

RBJVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

nUNQ  DATE:  The  application  was  filed 
on  October  27, 1993. 

HEARMQ  OR  NOTV1CATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
application  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


Secretary,  SEC.  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicant,  155  East  Broad  Street, 
Columbus.  Ohio  43215. 

FOR  FURTHER  MFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Kepraaentations 

1 .  According  to  SEC  records, 
apphcant  filed  Form  N-8A  and  N-8B  to 
register  under  the  Act  on  July  28, 1977. 
Applicant's  registration  statement  on 
Form  S-6  to  register  its  units  was 
declared  effiective  on  March  23, 1977. 

2.  On  January  7,  }991,  applicant 
terminated  its  legal  existence  under 
state  law,  and,  on  January  29, 1991, 
applicant  made  a  final  cash  distribution 
to  its  unit  holders. 

3.  Applicant  is  not  a  party  to  any 
litigaticHi  or  administrative  proceeding. 
Applicant  is  not  presently  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 
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For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  96-11139  Filed  5-3-96:  8:45  am) 
taUNQ  OOOf  MIS-OI-M 

[Rel.  Na  IC-«192e;  811-628q 

Deutsche  Mark  Performance  Portfolio 
LP.;  Motice  of  Application 

April  29, 1996. 

AQB4CY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act")^ 


APPUCANT:  Deutsche  Mark  Performance 
Portfolio  L.P. 

RB.EVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  ordei>-declaring  that  it  has 
ceased  to  be  an  investment  company. 
FMJNQ  DATES:  The  application  was  filed 
on  July  6, 1995  and  amended  on  April 
17, 1996. 

HEARMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on  • 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  388  Greenwich  Street,  New 
York.  New  York  10013. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  W.  Grim.  Staff  Attorney.  (202) 
942-0571.  or  Robert  A.  Robertson. 
Branch  Chief.  (202)  942-0564  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLBerTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  SapreaenUtioiis 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Delaware  limited 


partnership.  On  August  17. 1987. 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  to  register 
its  securities  under  the  Securities  Act  of 
1933.  Applicant's  registratitMi  statement 
was  declared  effective  cm  Novembm  9, 
1988,  and  its  initial  public  offered 
commenced  shortly  thereafter. 

2.  On  Jahuary  7, 1992,  in  light  of 
applicant's  small  size  and  the  resulting 
unlikelihood  of  achieving  economies  of 
scale,  the  Individual  General  Partners  of 
applicant  unanimously  approved  a  Plan 
EHssolution.  Liquidation,  and 
Termination  (the  "Plan")  providing  for 
the  dissolution  of  applicant,  the 
liquidation  of  applicant's  assets,  and  the 
distribution  of  the  proceeds  from  such 
liquidation  to  applicant's  unitholders. 
Proxy  materials  relating  to  the  Plan  were 
filed  with  the  SEC  and  distributed  to 
unitholders  on  or  about  March  26, 1992. 
On  April  30, 1992.  a  majority  of 
applicant's  unitholder  approved  the 
Plan. 

3.  As  of  April  30. 1992,  applicant  had 
464,696,91  units  of  partnership  interest 
outstanding,  with  a  net  asset  value  of 
$10.22  per  unit  and  an  aggregate  net 
asset  value  of  $4,749,213.20.  On  May  1. 
1992,  applicant's  assets  were  liquidated 
and  the  proceeds  of  such  liquidation, 
less  an  amount  retained  for  liabilities, 
were  distributed  to  applicant's 
unitholders  in  an  amount  based  up<m 
applicant's  per  share  net  asset  value.  All 
sales  of  portfolios  securities  were 
executed  in  open  market  transactions 
through  brokers  or  dealers  not  affiliated 
with  applicant  or  its  investment  adviser. 

4.  The  expenses  applicable  to  the 
liquidation  amoimted  to  approximately 
$24,486.31.  These  expenses,  which  were 
for  accounting,  printing,  administrative, 
and  legal  services,  were  borne  by 
applicant's  investment  adviser  and 
administrator.  In  addition,  prior  to 
distribution  of  applicant's  assets,  its 
adviser  and  adninistrator  contributed  to 
applicant's  assets  an  amoimt  equal  to 
applicant's  unamortized  organizational 
expenses. 

5.  At  the  time  of  filing  the  application, 
applicant  has  no  assets  or  liabilities. 
Applicant  has  no  imitholders  and  is  not 
a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  engaged  in.  and  does  not  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs.  To  effect  the  dissolutitMi  of 
applicant  as  a  Delaware  limited 
partnership,  a  certificate  of  cancellation 
will  be  filed  with  the  Secretary  of  State 
of  the  Stete  of  Delaware. 


For  the  SEC  by  the  Divisioa  of  Investment 
Man^ement,  under  delegated  authority. 
Mn^rel  H.  McFarlaMl. 
Deputy  Secretary. 
(FR  Doc  96-11 140  Filed  5-3-96;  8:45  ami 


PW.  Na  10-21923;  S11-S28q 

Managed  Curraney  Portfolio  l-P^ 
Notice  of  Applicaftlon 

April  29, 1996. 

AQBCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTKM:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


applicant:  Managed  Currency  Portfolio 
LJ». 

RELEVANT  ACT  SGCTION:  Section  8(0- 
SUMIARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
HLMQ  DATES:  The  appUcation  was  filed 
on  July  11, 1995  and  amended  on  April 
17, 1996. 

HEARMQ  OR  NOmCATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearii^  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  ^ould  stete  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES;  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant.  388  Greenwich  Street,  New 
York,  NY  10013. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  W.  Grim,  Staff  Attorney,  (202) 
942-0571,  or  Robert  A.  Robertson, 
Brandi  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Diviaon  of  Investment  Management). 
SUPPLBfENTARY  Sff^ORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

/^tpUcaat's  Represwitatinns 

1.  Applicant  is  an  (^len-end 
management  investment  company 
organized  as  a  Delaware  limited 
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partnenihip.  On  Au^u-^t  17.  1987, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  to  register 
its  s*N:unties  under  the  .Securities  Act  of 
1933   Apphcant's  registration  statement 
was  de<:iared  effective  on  November  9. 
198A.  and  its  initial  public  offiaring 
commencml  shortly  thereafter 

2.  On  January  7.  1992.  in  light  of 
applicant's  small  size  and  the  resulting 
unlikelihood  of  achieving  economies  of 
scale,  the  Individual  (^neral  Partners  of 
applicant  unanimously  approved  a  Plan 
of  Dissolution.  Liquidation,  and 
Termination  (the  "Plan  ")  providing  for 
the  dissolution  of  applicant,  the 
liquidation  uf  applicant's  assets,  and  the 
distnbution  of  the  proceeds  from  such 
liquidation  to  applicant's  unitholders. 
Proxy  matHnals  relating  to  the  Plan  were 
filed  with  the  StX'  and  distributed  to 
unitholders  on  or  about  March  26.  1992 
On  April  30,  1992.  a  majority  of 
applicant's  unitholders  approved  the 
Plan 

3.  As  of  April  30.  1992.  appluiint  had 
249,941  79  units  of  partnership  interest 
outstanding,  with  a  net  asael  value  of 
$10.38  per  unit  and  an  aggregate  net 
asset  value  uf  $2,594,406  15.  On  May  1, 
1992,  applicant's  assets  were  liquidated 
and  the  proceeds  of  such  liquidation, 
less  an  amount  retained  for  liabilities, 
were  distributed  (o  applicant'<i 
unitholders  in  an  amount  based  upon 
applicant's  per  share  net  asset  value  All 
sales  of  portfolio  securities  were 
exe<:uted  in  open  market  transa<:tiun.s 
through  brokers  or  dealers  not  afTiliated 
with  appli(uint  or  its  investment  adviser 

4  The  expenses  applic^blt*  to  the 
liquidation  dniounttHl  to  approximately 
$64,117  ()6  These  H\})ens«ts.  whu.h  were 
for  accounting,  printing,  adniinistrative. 
and  legal  stirvu.es,  werti  borne  by 
applicant's  invustiuunt  advisttr  and 
administrator   In  addition,  prior  to 
distnbtitiuii  o/ applicant  s  a.s.snt.s.  its 
adviser  and  administrator  i  ontnhuted  to 
applii  ant's  as.s«*t.s  an  aiiiDunI  equal  tu 
applicant's  unanioriizeil  urgdiiizational 
expenses 

5  At  lh»'  time  of  filing  the  applitjition. 
applicant  nad  no  assets  or  liabilities 
Applicjant  has  no  unitholders  and  is  not 
a  pariv  to  any  litigation  or 
administrative  pro<:ee<.iing.  Applu.ant  is 
not  engageti  In,  and  does  not  propose  to 
engage  in.  any  business  at.tivities  other 
than  thoMe  necessary  for  the  winding-up 
of  Its  affairs  To  effet.t  the  di.ssolution  of 
applicant  as  a  Delaware  limited 
parinership,  a  certificate  of  cancellation 
will  be  filed  with  the  .Secretary  of  .Stale 
of  the  Slate  of  Delaware. 


Fur  the  .SEC,  by  the  Division  of  Inveatment 
Management,  under  delegated  authority. 
Mar^nt  H.  McTariMd. 
Deputy  Sacntary 
|FK  Doc.  96-1 1 13V  Filed  S->-96;  8:45  amj 


(IW.  Na  IC-21M1;  FN*  Na  812-10100] 

Th«  Manufacturara  Ufa  Inauranca 
Company  of  Amartca,  at  aL 

April  10.  1996. 

aocncy:  .Securities  and  Exchange 
Commission  ("SEC"). 

AcnON:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APrtJCANTS:  The  Manufacturers  Life 
Insurance  Company  of  America. 
("Ckimpeny").  Separate  Account  Three 
of  The  Manufacturers  Life  Insurance 
Company  of  America  ("Account")  and 
ManEquity,  Inc.  ("ManEquity"). 

RCLCVANT  1*40  ACT  SCCnONt:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Section  27(a)(3)  of  the 
1940  Ad  and  Rule  6«-3(T)(b)(13)(ii) 
thereunder. 

SUMMAirr  OF  APnJCATION:  Applicants 
seek  an  order  to  permit  the  front-end 
sales  load  impoaed  under  certain 
flexible  premium  variable  life  insurance 
policies  (  "Policies  ")  to  be  eliminated  for 
payments  in  excess  of  one  Target 
Premium  in  any  Policy  year. 
FVJNQ  OATI:  The  application  was  Tiled 
on  Apnl  23,  1996.  Applicants  represent 
that  they  will  amend  the  application 
during  the  notice  period  to  conform  to 
the  representation  set  forth  herein. 
HCAMNQ  OM  NOrmCATION  OP  HCAMNO:  An 
order  granting  the  application  will  be 
i.ssued  unless  a  hearing  is  ordered. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail,  fieanng  requests  must  be 
rtH.eived  by  the  SEC  by  5;30  p.m.  on 
May  21.  1996  and  should  be 
at.t.ompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificjite  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  Lssues  contested. 
Persons  may  requeet  notification  of  the 
date  of  a  hearing  by  writing  to  the  SEC's 
.Secretary 

AOOfCSSCS:  Secretai>,  SEC.  450  Fifth 
Street.  N  W  .  Washington.  DC.  20549. 
Applicants.  The  Manufacturers  Life 
Insurance  Company  of  America.  200 
Bloor  Street  East.  Toronto.  Ontario. 
Canada  M4W  1E5. 


POn  RJRTMBI  MPOfMATION  CONTACT: 
Joyce  Marrick  Pickholz,  Senior  Counsel, 
or  Wendy  Finck  Friedlander.  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insuranca  Products.  Division  of 
Investment  Management. 

auPW-pgwrAWY  mpOimiation:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Refisrence  Branch. 

Applicants'  Rapresentations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Pennsylvania  on 
April  11, 1977  and  redomesticated 
under  the  laws  of  Michigan  on 
December  9. 1992.  The  Company  is  a 
wholly-owned  subsidiary  of  Manulife 
Reinsurance  Corp>oration  (U.S.A.), 
which  in  turn  is  a  wholly-owned 
subsidiary  of  Manufacturers  Life,  a 
mutual  life  insurance  company  based  in 
Toronto.  Canada.  The  Company  is 
authorized  to  do  business  in  the  District 
of  Columbia  and  in  all  states  of  the 
United  States  except  the  State  of  New 
York. 

2.  The  Account  was  established  under 
Pennsylvania  law  on  August  22,  1986. 
Since  Daoember  9, 1992,  the  Account 
has  been  operated  under  Michigan  law. 
The  assets  of  the  Account  fund  the 
Policies  and  certain  other  variable  life 
insurance  policies  issued  by  the 
Company.  The  Account  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust. 

3.  ManEquity.  an  indirect,  wholly- 
owned  subsidiary  of  Manulife 
Reinsurance  Corporation  (LI.S.A.),  is 
registered  with  the  Commission  as  a 
broker-dealer  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers.  Lqc.  ManEquity  is  the  principal 
underwriter  for  the  Policies  and  for 
other  variable  life  insurance  policies 
and  variable  annuity  contracts  issued  by 
the  Company. 

4.  The  Policies  are  flexible-premium 
survivorship  life  insurance  policies  that 
permit  accumulation  of  Policy  Values 
on  a  variable,  fixed,  or  combination  of 
variable  and  fixed  basis.  The  Company 
will  issue  a  Policy  with  a  face  amount 
of  at  least  $250,000,  and  will  generally 
issue  Policies  only  to  parsons  who  have 
not  attained  age  90. 

5.  A  Policy  owiiar  may  pay  premiums 
at  any  time  and  in  any  amount,  subject 
to  certain  limitations.  At  a  Policy's 
maturity.  Policy  Value,  minus  any 
outstanding  Policy  loans  and  unpaid 
interest  thereon,  is  paid  to  the  Policy 
owner. 

6.  Policy  Values  currently  may  ba 
allocated  among  sub-aocounta  of  the 
Account  ("Inveatmant  Accounts")  that 
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invest  in  nine  investment  company 
portfolios  of  Manulife  Series  Fund.  Inc. 
and  seven  portfolios  of  NASL  Series    - 
Trust,  or  may  be  allocated  to  a  fixed  rate 
(general  account)  option.  Policy  Values 
may  be  transferred  among  the 
Investment  Accounts  and  to  and  from 
the  fixed  rate  option,  subject  to  certain 
restrictions  described  in  the  prospectus 
for  the  Policies.  The  Policies  also  permit 
asset  allocation  rebalancing  and  dollar 
cost  averaging.  Policy  Values  may  be 
accessed  by  means  of  partial 
withdrawals  or  a  total  surrender  of  a 
Policy,  or  by  taking  a  Policy  loan. 

7.  The  Policies  offer  a  choice  of  two 
death  benefit  options.  Under  Option  1. 
the  death  benefit  is  the  face  amount  of 
the  Policy  or,  if  greater,  the  Policy  Value 
multiplied  by  the  corridor  percentage 
applicable  for  the  age  of  the  youngest 
insured  as  set  forth  in  the  "Corridor 
Percentage  Table"  which  is  contained  in 
the  prospectus.  Under  Option  2,  the 
death  benefit  is  the  face  amount  of  the 
Pohcy  plus  the  Policy  Value,  or,  if 
greater,  the  Policy  Value  multiplied  by 
the  corridor  percentage  applicable  for 
the  age  of  the  youngest  insured,  as  set 
forth  in  the  Corridor  Percentage  Table. 
If  the  Policy  is  in  force  at  the  time  of  the 
last  surviving  insured's  death,  the 
Company  will  pay.  upon  receipt  of  due 
proof  of  death,  an  insurance  benefit 
based  on  the  death  benefit  option 
selected  by  the  Policy  owner. 

8.  In  those  states  where  permitted,  the 
Policies  also  provide  for  certain 
guarantees  that  a  Policy  will  not  go  into 
default,  even  if  a  combination  of  Policy 
loans,  adverse  investment  experience  or 
other  factors  should  cause  the  Policy's 
net  cash  surrender  value  to  be 
insufficient  to  meet  the  monthly 
deductions  due  at  the  beginning  of  a 
Policy  month.  Depending  upon  the  type 
of  guarantee  selected,  for  additional 
monthly  premiums  set  forth  in  the 
Policy,  the  amounts  of  which  are  based 
upon  (1)  the  supplementary  benefits 
available  under  the  Policy  and  selected 
by  the  Policy  owner  and  (2)  the  risk 
classification  of  any  life  insured  under 
the  Policy,  the  Company  will  provide 
guarantees  against  lapse  if,  as  of  the 
beginning  of  the  Policy  month,  the  sum 
of  all  premiums  paid  to  date  less  any 
partial  withdrawals  and  less  any  Policy 
debt  is  greater  than  or  equal  to  tiie  sum 
of  the  premiums  due  for  the  guarantee 
elected  since  the  Policy  Date. 

9.  The  Company  deducts  a  charge  of 
2.35%  of  each  premium  payment  for 
state  and  local  taxes  and  a  charge  of 
1.25%  of  each  premjum  payment  to 
reimburse  the  Company  for  a  portion  of 
its  increased  federal  tax  liability  in 
connection  with  receipt  of  premiums 
under  the  Policies  under  Section  848  of 


the  Internal  Revenue  Code  of  1986,  as 
amended.  Tlie  Company  currently 
intends  to  cease  these  deductions  at  the 
end  of  the  tenth  Policy  year,  but 
reserves  the  right  to  continue  these 
deductions  beyond  the  tenth  Policy 

year. 

10.  The  Policies  have  a  firont-end  sales 
load  equal  to  5.5%  of  all  premiums  paid 
in  each  Policy  year  up  to  one  Target 
Premium; '  for  premium  payments  m 
excess  of  one  Target  Premium  in  a 
Policy  year  there  is  no  front-end  sales 
charge.  This  deduction  is  guaranteed  to 
cease  at  the  end  of  the  tenth  Policy  year, 
or  ten  years  after  a  face  amount  increase, 
as  applicable.  Payments  made  after  ten 
Policy  years,  (or,  if  there  has  been  a  face 
amount  increase,  ten  Policy  years  after 
that  increase)  are  not  subject  to  a  front- 
end  sales  charge. 

11.  In  addition,  the  Company  will 
assess  surrender  charges  upon  the 
surrender  of  a  Policy,  on  certain  partial 
withdrawals  under  a  Policy,  in  the  event 
of  a  decrease  in  the  face  amount  of  a 
Policy  or  a  cancellation  of  an  increase, 
and  in  the  event  that  a  Policy  lapses.  If 
applicable,  these  charges  will  be 
assessed  if  any  of  these  transactions 
occurs  within  the  applicable  surrender 
charge  period  as  set  forth  in  the  Policy. 
There  are  two  surrender  charges:  a 
deferred  underwriting  charge  ("DUC") 
and  a  contingent  deferred  sales  charge 
("CDSC"). 

12.  The  DUC  is  $4  for  each  $1,000  of 
face  amount  of  life  insurance  coverage 
initially  purchased  or  added  by 
increase.  This  charge  applies  only  to  the 
first  $1,000,000  efface  amount  initially 
or  the  first  $1,000,000  of  each 
subsequent  increase  in  face  amount.  The 
DUC  is  designed  to  cover  the 
administrative  expenses  associated  with 
underwriting  and  Policy  issuance. 

13.  The  maximum  CDSC  under  the 
Policies  is  equal  to  one  Target  Premium 
multiplied  by  percentages  shown  in 
Table  1  of  the  prospectus  for  the 
Policies,  which  percentage  grade  down 
over  fifteen  Policy  years  to  0%  (but  in 
no  event  will  the  sum  of  the  CDSC  and 
the  fit)nt-end  sales  charge  exceed  the 
amount  permitted  by  Section  27(a)(2)  of 
the  1940  Act).  Except  for  surrenders  to 
which  the  sales  charge  limitations 
provisions  described  below  apply, 
100%  of  the  CDSC  will  be  in  effect  for 
at  least  the  first  six  Policy  years  for  lives 
insured  with  either  an  average  issue  age 
(or  average  attained  age  at  the  time  of  a 
face  amount  increase)  of  0-75.  For 
average  ages  higher  than  75,  the  CDSC 


•  A  Target  Premium  if  a  measure  of  preniium 
speciried  in  a  policy  that  varie*  from  insuied  to 
insured  and  never  exceeds  a  Guideline  Annual 
Premium  (•'GAP").  a»  defined  in  Rule  6e-3(TMc)(8) 
undw  the  1M0  Act. 


will  grade  down  more  rapidly,  at  a  rate 
that  is  also  set  forth  in  Table  1  of  the 
prospectus. 

14.  In  order  to  determine  the  CDSC 
applicable  to  a  face  amount  increase,  the 
Com[>any  will  treat  a  portion  of  the 
Policy  Value  on  the  date  of  increase  as 

a  premium  attributable  to  the  increaae. 
In  addition,  a  [Mrtion  of  each  premium 
paid  on  or  subsequent  to  the  iiuTease 
will  be  attributed  to  the  increase,  hi 
each  case,  the  portion  attributable  to  the 
increase  will  be  the  ratio  of  the  GAP  for 
the  increase  to  the  sum  of  the  GAPs  for 
the  initial  face  amount  and  all  increases 
including  the  requested  increase. 

15.  If  a  Policy  is  surrendered  or 
lapsed,  or  a  faoB  amount  decrease  is 
requested  at  any  time  during  the  first 
two  years  after  issuance  (for  corporate 
owned  Policies)  or  alter  an  increase  in 
face  amount,  the  Ccnnpany  will  forego 
taking  that  part  of  the  CDSC  with 
respect  to  "premiums"  paid  for  the 
initial  face  amount  or  that  increase 
(including  the  portion  of  Policy  Value 
treated  as  premiums  for  the  increase,  as 
described  above),  whichever  is 
applicable,  which  exceeds  the  sum  of  (i) 
30%  of  the  premiums  paid  up  to  the 
lesser  of  one  GAP  or  the  cumulative 
premiums  paid  to  the  surrender  date, 
plus  (ii)  10%  of  the  premiums  paid  in 
excess  of  one  GAP,  up  to  the  lesser  of 
two  GAPs  or  the  cumulative  premiums 
paid  to  the  surrender  date,  plus  (iii)  9% 
of  the  premiums  paflJ  in  excess  of  two 
GAPs,  r«iuced  by  the  amount  of  all 
sales  charges  previously  taken. 

16.  Since  a  CDSC  is  deducted  when 
a  Policy  terminates  for  failure  to  make 
the  required  payment  following  a  Policy 
default,  the  sales  charge  limitation 
described  above  will  apply  if  the 
termination  occurs  during  the  two-year 
period  following  issuance  or  any 
increase  in  face  amount.  If  the  Policy 
terminates  during  the  two  years  after  a 
face  amount  increase,  the  limitation  will 
relate  only  to  the  CDSC  applicable  to  the 

increase. 

17.  A  monthly  charge  (at  a  minimum 
rate  of  $30  per  Policy  month  and  a 
maximum  rate  of  $60  per  month)  is 
deducted  from  the  Policy  Value  for 
administration  of  the  policies.  The 
monthly  administration  chai^  is  $.04 
per  $1,000  of  ace  amount  until  the  later 
of  the  youngest  living  life  insured's 
attained  age  55  or  the  end  of  the 
fifteenth  Policy  year.  Thereafter,  the 
charge  is  $0.  . 

18.  A  cost  of  insurance  charge  that  is 
guaranteed  to  he  no  more  than  that 
permitted  under  the  applicable  1980 
Commissioners  Standard  Ordinary 
Mortality  Table  is  deducted  from  Policy 
Value  each  month.  This  charge 
compensates  the  Company  for  the  death 
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benaflts  provided  under  the  Poiicias  and 
varies  from  insured  to  insured  baaed 
upon  iMue  a^.  gender  (except  where 
unisex  rates  are  mandated  by  law), 
smoking  status  and  risk  claaa.  Coat  of 
insurance  rates  on  amounts  added  by 
faca  I  ncraaae  are  baaed  on  the  same 
factors,  but  determined  baaed  upon  the 
lime  of  increase  instead  of  issue. 

19.  A  mortality  and  axpenae  risk 
charge  is  deducted  from  Policy  Value  at 
the  beginning  of  each  Policy  month,  at 

a  rate  of  .067%  through  the  later  of  the 
tenth  Policy  year  and  the  youngest  life 
insured's  attained  age  5b.  Currently,  it  is 
expected  that  this  charge  will  reduce  to 
0215  per  month  thereafter,  although  the 
Company  reserves  the  right  not  to 
reduce  this  charge. 

20.  Charges  will  be  impoeed  on 
certain  transfers  of  Policy  Values, 
including  a  .t35  charge  for  transfers  in 
any  Policy  month  after  the  first  tranafar. 
a  $15  charge  for  eaiJi  asset  allocation 
rebalancing  transfer  and  a  $5  charge  for 
each  dollar  coat  averaging  transfer  when 
Policy  Value  doee  not  exited  $15,000. 

AppUcaata'  Legal  Analyaia 

1  Section  27(a)(3)  of  the  1940  Act 
provides  that  the  amounf  of  sales  charge 
deducted  from  any  of  the  fist  twelve 
monthly  payments  of  a  periodic 
payment  plan  certiHcate  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  such  payment,  and  that 
the  amount  deducted  from  any 
subsequent  payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment 
This  prohibition  is  commonly  referred 
(o  as  the  "stair-step"  rule. 

2  Rule6e-.l(T)(t))(l.lMii)  provides  an 
exemption  from  Se<:tion  27(a)(3). 
provideil  that  the  proportionate  amount 
of  sales  charge  deducte<l  from  any 
payment  does  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment 

3  llnder  the  PuIicum  described 
herein,  a  Policy  owner  pavln^  premiums 
in  HxceH.s  of  the  Target  Premium  in  any 
of  the  fintt  ten  Policy  years  will  pay  a 
').')%  front-end  sales  load  on  the  portion 
of  the  premium  up  to  the  Target 
Premium,  but  will  pay  no  front-end 
sales  load  on  premiums  about  the  Target 
Premium  in  that  year  Applicants 
submit  that  this  sales  ioaii  strut  ture 
could  be  deemed  to  violate  .Soctiuii 
27(a)(3|   In  addition,  a  Folic. y  owner 
paying  more  than  a  rar><et  Premium  in 
any  of  the  Tirst  ten  Policy  yean  who 
subsequently  makes  a  premium 
payment  equal  to  the  Fargtvl  Pminuini 
will  pay  d  higher  frunl-encl  sales  in  thai 
subsequent  Polic:v  year  (ions*squenllv. 
the  exemption  provided  in  Rule  6«~ 
3(T)(b)(  131(11)  would  be  unavailable 


4.  According  to  the  Applicants. 
Saction  27  was  deaignea  to  protect 
Policy  o%imers  a^nst  sales  load 
structures  that  deducted  large  amounts 
of  front-end  sales  chargea  so  early  in  the 
life  of  a  Policy  that  little  of  the  Policy 
owner's  early  payments  were  actually 
invested,  or  if  an  owner  redeemed  in  the 
early  years  of  an  investment,  that 
investor  would  recoup  little  of  his  or  her 
investment  upon  redemption. 
Applicants  aaaart  that  the  front-end 
salea  load  structure  under  the  Policies 
doee  not  pieeent  these  concerns.  Rather, 
Applicants  state  that  they  expect  that  by 
impoaing  a  lowrer  front-end  sales  load 
on  premiums  in  exceas  of  the  Target 
Premium,  the  Company  wrill  lower  the 
aggregate  level  of  sales  load  paid  in  each 
oTihe  first  ten  Policy  jreara  (or  the  first 
ten  years  after  a  facm  amount  increese). 

5.  Applicanu  state  that  the 
Company's  front-end  salea  load 
structure  significantly  benefits  Policy 
owners  by  eliminating  salea  changes  on 
payments  in  excaaa  of  Target  Premiums 
in  any  Policy  year.  Accoroing  to  the 
Applicants,  the  Company  could  avoid 
the  sui^step  issue  praeented  by  Section 
27(a)(3)  and  Rule  e»^(D  simply  by 
impoaing  a  higher  front-end  load  on  the 
full  amount  of  premium  payments  in 
each  Policy  year,  including  amounts 
over  the  Target  Premium.  Under  this 
arrangement,  however,  a  Policy  owner 
would  pay  a  higher  overall  salea  load, 
and  would  be  left  with  a  smaller 
percentage  of  his  or  her  premium 
payment  for  investment  under  the 
Policy.  Further,  if  the  Company  were  to 
impoee  the  higher  saiea  charge  on 
premiums  about  the  Target  Premium,  it 
would  generate  more  revenue  from  the 
Policies  than  it  believea  neceasary  to 
support  the  distribution  costs  asaociated 
with  the  Policies. 

6  Rule  6e-3rTXbHl3Mii)  contains  an 
exception  to  its  policy  prohibiting 
incraasas  in  sales  load  that  allow 
insurance  companiea  to  charge  a  lower 
sales  charge  or  amounts  transferred  to  a 
flexible  premium  variable  life  insurance 
polic:y  from  another  plan  of  insuraruje. 
and  tnereaftar  to  impoae  a  full  sales 
charge  on  later  premium  payments. 
Applicants  contend  that  this  exception 
implic  itiv  recognizes  that  insurance 
companies  incur  lower  coats  on 
premium  payments  that  consist  of 
amounts  transferred  from  other  policies 
and  permits  insurance  companies  to 
pass  those  cuists  savings  through  to 
Polic:y  owners.  For  the  same  reason. 
Applicants  submit  that  the  Company 
should  be  permitted  to  pass  through  to 
Poiic:y  owners  its  reduced  ccMts  with 
respect  to  premiums  about  the  Target 
Premium  by  reducing  its  front-end  sales 
load  on  premiums  above  the  Target 


Premium  in  each  Policy  year  that  a 
froot-«nd  tales  load  applies. 


For  the  reasons  set  forth  above, 
Applicants  submit  that  the  requested 
exemptions  from  the  provisions  of 
Section  27(a)(3)  of  the  1040  Act  and 
Rule  6e-3rrKbMl3)(ii)  thereunder,  are 
in  accordance  with  the  standards  of 
Section  6(c)  of  the  1940  Act.  and  with 
the  protection  of  investors  and  the 
purpoeea  and  policiea  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Manaisment,  pursuant  to 
deiagsted  authority. 

aMcTarlMd. 


Deputy  Secr&tary. 

[FR  Doc  g»-11231  Filed  5-3-46:  S:45  am] 
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April  M.  1986. 

Pursuant  to  Section  19(b)(1)  of  the 
Securitiea  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
April  17. 1996.  Delta  Clearing  Corp. 
("IXX")  filed  with  the  Securities  and 
Exchange  Commiaaion  ("Commiaaion") 
the  propoeed  rule  change  as  described 
in  hems  I,  n.  and  in  below,  which  items 
have  been  prepared  primarily  by  DCC 
The  Commiaaion  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Setf-lagidalary  Otyniiatkwi's 
Statement  of  the  Term  of  Subatance  of 
tke  Piupueed  Rnle  Oiaage 

The  purpoee  of  the  proposed  rule 
change  is  to  revise  the  procedures  for 
DOC's  Over-Tbe-Counter  Options 
Trading  System  by  including  in  the 
definition  of  "RM)"  a  statement  that  all 
refarenoea  to  RM)  in  the  procedures 
shall  be  deemed  to  be  rararences  to  the 
broker  then  performing  the  duties  and 
responsibilities  of  RM)  under  the 
procedures. 

n.  Setf-Ragalatory  Orgaaizatloa's 
Sialeiaiit  of  the  Purpoee  of.  and 
Statatoiy  Baaia  for,  the  Propoead  Knie 


In  its  filing  with  the  Commission. 
DOC  included  statements  concerning 
the  purpoee  of  and  bisis  for  the 
propoaed  rule  change  and  discussed  any 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Through  its  options  clearing  system, 
DCC  clears  trades  in  over-the-coimter 
options  that  have  been  agreed  to 
through  the  facilities  of  RM)  Options 
Trading  Corp.  ("RM)").'  RM)  has 
informed  DCC  that  it  intends  to 
eliminate  its  options  trading  business, 
llie  purpose  of  the  proposed  rule 
change  is  to  allow  DCC  to  replace  RM) 
with  Euro  Broker  Maxcor  Inc.  The 
proposed  rule  change  amends  the 
definition  of  RM)  contained  in  Article  I 
of  the  DOC's  procedures  to  state  that  all 
references  to  RM)  in  the  procedures 
shall  be  deemed  references  to  the  broker 
then  performing  the  duties  and 
responsibilities  of  RM)  under  the 
pr<>cedure8. 

The  proposed  rule  change  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Theref(H«,  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  specifically. 
Section  17A  of  the  Act.  and  the  rules 
and  regulations  thereimder.'* 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Or^nization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
members,  Participants  or  Others 

Comments  were  neither  soUcited  nor 
received. 

m.  Date  of  ECEsctivenesa  of  the 
Propoeed  Rule  OiaiigB  and  Timing  for 
Commiaaion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
l9(b)(3)(A)(iii)  of  the  Act »  and  Rule 


19b-4(e)(4)  thereundOT"  in  that  the 
proposal  effiscts  a  change  in  an  existing 
service  of  a  registered  clearing  agency 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible  and 
does  not  significantly  afiisct  the 
respective  rights  or  obligations  of  the 
clearing  agency  or  persons  using  the 
service.  At  any  time  within  sixty  dajrs 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appeare 
to  the  Commissitm  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  fuithrnvnca  of  the 
purposes  of  the  Act. 

IV.  Strficttatioa  of  Commenti 

Interested  persons  are  invited  to 
submit  writtpn  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^at  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commissitm 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copjring  at 
DOC.  All  submissions  should  refer  to 
File  No.  SR-DCC-96-05  and  should  be 
submitted  by  May  28. 1996. 

For  the  Commission  by  the  Division  of 
Market  Reguiatioa,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariaMl, 
Deputy  Secntary. 

(FR  Doc  96-11141  Filed  S-3-96;  8:45  am) 
MLUNQ  OOOC  «ia-t1-« 


Na  94-47150;  F«e  No. 


W-14 


'The  CanmiMion  tiaa  awdlfiad  parts  of  Umm 
statwnanU. 

>  For  ■  csmplat*  dwoiption  of  tha  DOC's  optioiu 
clMTkiKa  lystam.  refv  to  Sacuritias  Bxrhangi  Act 
RalaaM  No.  26490  (January  18, 1969).  54  FR  2010 
(Ordar  panting  OCX:  tampocaiy  raglstiation  as  a 
dMrincafHK^). 

M5U.S.C7aci-l(1966). 

»  IS  U.S.C  78i(b)(3KA)(Hi)  11986). 


Of  FWng  Of  Propoeed  Rule  Change  by 
the  Nationei  Aaeodatfon  of  I 
Deelera,  Inc.  RetaUng  to  the 
Re(|ulrainentTlMC  Menibera  I 
InformeHon  to  Other  ReouMora  tor 


April  29, 1996. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exdiange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  tm 
April  4, 1996,  the  National  Assodatian 
of  Securities  Dealers,  Inc  ("NASD"  or 
"Association")  filed  mth  the  Securities 
and  Exchange  Cranmission 
("C(»nmi88ion")  the  propoaed  rale 
diange,'  as  described  in  Items  I.  U.  and 
m  below,  which  hems  have  been 
prepared  by  NASD.  The  QNnmiasion  is 
publishing  this  notioe  to  solicit 
commoits  on  the  propoaed  rafe  change 
from  interested  persons. 

•a 


L  Sdf-Segnlatory 

St^amentofteT 

the  Propoaed  Ink  ChaasB 

The  NASD  is  filing  a  (Ht>posed  rule 
change  to  ammd  NA^  Rules  8210  and 
8220.3  Xhe  NASD  is  propoang  to  amend 
Rule  8210  to  require  members  to 
provide  infmmation  to  domestic  and 
foreign  self-regulatory  otganizations, 
assodatitxis.  seciuities  at  contract 
markets  or  regulatore  with  which  the 
Association  has  entered  into 
infcMmation  sharing  agreements  for 
regulatory  purposes  and  to  the  NASD's 
Market  Surveillance  Committee. 
Pursuant  to  Amendment  No.  1,  the 
NASD  is  amending  Rule  8220  to 
authorize  any  Market  Surveillance 
Committee  to  require  any  member  to 
submit  a  report  in  writing  with  r^ard 
to  any  matter  oHmected  with  such 
member's  business  or  business 
practices,  and  to  inspect  the  books, 
records  and  accounts  of  any  member. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


•  17  CFR  24ai9t>-4(«)(4)  (1995). 
'  178  CFR  20a3O-3a(a)(12)  (1995). 


>  15  U.S.C  78a(b)(l). 

»On  April  19. 1996,  the  NASD  Gted  Amendment 
t>4o.  1  to  the  propoaed  nile  c:haage.  Letter  from 
Suzanne  E.  Rothwell.  Asaocsate  General  Counsel. 
NASD,  to  Mark  P.  Barracca.  Special  Counsel. 
Diviaion  of  Market  Regulation.  SEC,  dated  April  19. 
1996. 

'  Pursuant  to  a  new  nile  numbering  lystem  for  the 
NASD  It4anual  anticupated  to  be  eflec;tive  no  later 
than  May  1. 1996.  Sec:.  5  of  Art.  IV  and  the 
Resolution  of  tlie  Board  of  Governors  thereto  of  the 
Rules  of  Fair  Pracnic:e  that  are  the  subfact  of  this 
proposed  rule  change  will  become  Rule*  8210  and 
8220.  respectively.  Securities  Exchange  Act  Release 
No.  36698  Qui.  11. 1996),  61  FR  1419  Qan.  19. 
1996)  (order  approvii^  File  No.  SR-NASI>-95-51). 
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PHCXJiDilHAL  HllJiS 
8(XX)  COMPl-MNTS. 

invflstic;ati()ns  and  .sanctions 


H200  INVESTlCiAnONS 
8210   RDport.t  and  Insp«K:tii>n  uf  l^KiiL.t 
for  Purp<)s«  of  Investt^ting 
Complaint!! 

(a)  For  lh»)  purp<M«  uf  any 
inv9s(igati()n.  or  liMtumii nation  an  to 
niinK  of  a  (umplainl  or  anv  h«annK  of 
anv  I  umplainl  against  any  nitunbtir  of 
th«  .ViAut.iatiun  or  any  pttnon  asWKJialed 
with  a  memtwr  made  or  held  m 
dticoniant.e  with  the  Rule  9000  .Series. 
ur  niadf  or  held  by  unothtr  domtrstu  nr 
fonrifin  self  ntgulati)r\  aryfanixatton. 
assiK-iation.  aecuntit^  or  roittrait 
markft  or  regulator  of  such  markets. 
wtth  whom  the  Assixiation  has  entered 
into  an  agreement  providing  for  the 
exchange  of  information  and  other 
forms  of  material  assistance  solely  for 
market  surveillance,  investigative, 
enforcement  or  other  regulatory 
purposes,  any  Distnct  Business  (^ndu<.1 
Committee,  the  Market  Survedlance 
Committee,  nr  the  Hoard  of  (Uivemon. 
or  any  duly  authorized  member  or 
members  of  any  nuch  (iommittees  or 
Board  or  any  duly  authorized  af(ent  or 
agents  of  any  «u<:h  Committee  or  Board 
<hall  have  the  right 

(1)  to  require  any  member  of  the 
Association,  person  associated  with  a 
member,  or  person  no  longer  asnociated 
with  a  member  when  such  person  is 
subject  to  the  A.saociation's  jurisdiction 
to  report,  either  informally  or  on  the 
record,  orally  or  in  writing  with  regard 
to  any  matter  involved  in  any  sucAi 
investigation  or  hearing,  and 

(2)  to  investigate  the  books,  records 
and  at'.counis  of  any  such  member  or 
person  with  relation  to  any  matter 
involved  in  any  such  investigation  or 
hearing. 

(b)  No  such  member  or  person  shall 
fail  to  make  any  report  as  required  in 
this  Rule,  or  fail  to  permit  any 
inspection  of  books,  records  and 
accounts  as  may  be  validly  called  for 
under  this  Rule.  Any  notit»  requiring  an 
oral  or  written  report  or  calling  for  an 
inspection  of  books,  records  and 
accounts  pursuant  to  this  Rule  shall  be 
deemed  to  have  been  received  by  the 
member  or  person  to  whom  it  is 
directed  by  the  mailing  thereof  to  the 
last  known  address  of  such  member  or 
person  as  reflected  on  the  Association's 
records. 
8220.  Suspension  of  members  for 

Failure  to  Furnish  Information  CKily 

Requested 

(e)  It  is  essential  for  the  promotion  of 
the  Association's  welfare,  object  and 


I  Propo— d  Ral* 


purpoane  and  mora  particularly  for  the 
administration  and  enforcement  of  its 
Rules 

(1)  that  any  District  Business  Conduct 
Committee,  any  Silarket  Surveillance 
Committee,  or  anv  duly  authorized 
member  or  members  of  any  such 
C^ommittees.  or  any  duly  authorized 
agent  or  agents  of  any  s\n\\  Committees, 
or  anv  Association  examiner  duly 
authorized  by  the  President  shall  have 
the  right,  in  order  to  and  solely  for  the 
purpose  of  determining  whether  any 
member  is  complying  with  the  Rules  of 
the  Association 

(A)  to  require  any  such  member  to 
submit  a  report  in  wnttng  with  regard 
to  any  matter  connected  with  such 
member  s  business  or  business 
prat.tices.  and 

IB)  to  inspect  the  books,  records  and 
accounts  of  any  such  member;  and 

\2)  that  ajiy  such  Committee  or  any 
such  member  or  members  thereof,  or 
any  such  agent  or  agents  thereof,  or  any 
such  examiner,  be  and  hereby  is  granted 
such  rights 

II.  S«lf-R*gnial«7  Orfaoixatioa's 
SUtonMBi  of  thm  ParpoM  of.  aad 
StatuUxy  Basis  for,  IJm  Pr 
Change 

In  its  niing  with  the  Commission,  the 
NASD  included  statements  concaming 
the  purpoee  of  and  basis  for  the 
prt)posed  rule  change  and  discussad  any 
comments  it  received  on  the  propoaed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  tiie  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-HeguJatory Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

Currently.  Rule  8210  of  the  NASD's 
Procedural  Rules  provides  that  the 
NASD  may  require  members  and 
associated  persons  to  provide 
information,  and  may  investigate  a 
member's  books  and  records,  in 
c:onnection  with  investigations  or 
proceedings  conducted  by  the  NASD. 
The  NASD  periodically  receives 
requests  from  other  regulatory 
organizations  with  whom  the  NASD  has 
entered  into  agreements  to  share 
regulatory  information,  including  self- 
regulatory  organizations  ("SROs")  who 
participate  in  the  Intermarket 
Surveillance  Croup  ("ISG"),  *  for 


information  from  NASD  members  in 
connection  with  investigations  being 
conducted  by  these  regulators.  Rule 
8210,  however,  does  not  expressly 
permit  the  NASD  to  require  members  to 
provide  information  in  connection  with 
investigations  being  conducted  by  other 
regulatory  organizations,  or  to  bring 
disciplinary  action  against  a  member 
that  refuses  to  cooperate. 

While  the  NASD  believes  that  Rule 
8210  provides  adequate  authority  to 
require  members  and  associated  persons 
to  provide  information  to  other 
regulatory  organizations,  it  is  believed 
that  clarifying  this  provision  to 
expressly  provide  mt  such  information 
sharing  would  be  desirable.  Most  of  the 
other  ISC  participants  have  amended  or 
are  amending  their  rules  to  clarify  their 
investigatory  and  information  sharing 
authority. '  The  proposed  rule  change 


*  Tha  ISG  ia  an  otganixation  of  Mcuritia*  Induatry 
Mlf  raguUtory  orsuiatioM  ("ISG/SROi")  feraMd 
In  19S3  to  coordlaata  aiMl  davsiop  InlMinarkai 


lurvcilknc*  prapaBM  doaignad  to  idantify  and 
combat  fraudulant  and  manipulativa  acta  and 
ptsctioaa.  in  ofdar  to  ofomota  ita  purpoaaa. 
iiMiii^ia  agi«a  to  airnanga  auch  inionnatkM  aa  la 
naraaaarj  lor  ISG  inamhafa  lo  paifciiiii  Ihal/  mil- 
ragulatory  and  markat  aurraillaoca  functiona.  Tha 
NASD  haa  baao  a  maoifaar  of  tha  ISC  ainoa  ita 
fcmnation. 

Tha  ISG't  aalf-rafulaiory  organizatkn  mambara 
(ISG/SROa)  inclada  all  of  tha  ragiMarad  aacuritiaa 
airhanfaa  and  aaaorlaHnna:  Amarican  Stock 
Kxchai^  (AMKX).  Boaian  Stock  Bxchaii«a  (BSE), 
Chicago  Board  Opttooa  Kxchanga  K30B1.  Chicago 
Slock  twhanga  (CHX).  rinrlnnatl  Stock  bchai^ 
(CSE).  National  Aaaodatioa  of  Sacuritiaa  Oaalara. 
Inc  (NASD).  Nrw  York  Slock  Exchai^  (NYSF). 
Pacific  Stock  Kxdwi^  (PSE).  and  PhiladalphU 
Slock  Kwhanfa  (PHLX).  In  addition,  odiar  ^omaatic 
contract  markata  and  iaraign  SROa  hava  baan 
granlad  "afflllata"  mambarahip  In  tha  ISG:  Albarta 
Stock  Kxchanga  (ASE).  Amalardani  Slock  Exchanga 
(A)k«SZl.  Auatrallan  Slock  R»chaiy  (ASX).  Chicago 
Board  of  Trada  (CBOT).  Chicago  MarcanUla 
Kxchanga  (CMS).  London  Intarnational  Financial 
Futuiaa  and  Optioiu  Kxrhangi  (UFFE).  London 
Stock  E«rhanga  (LSE).  Montraal  Exchanga  (ME). 
Naw  York  Puturaa  Ewhanga  (NYFE).  Sacuritiaa  and 
Futuiaa  Authority  (SFA),  ToraUo  Slock  Exchanga 
(TSE).  and  tha  Vanoourar  Slock  Exchanga  (VSE). 
ISG/SROa  and  ISG  aflUiataa  ara  raferrad  lo  borain 
aa  "psrtidfwnta." 

>  Tha  CBOI  lacsntly  amaodad  Rula  1  S.9(b)  to 
raquira  ita  mamhaia  and  aaanriatad  paraona.  at  tha 
raquaal  of  tha  CBOE.  to  himlah  taatinony. 
dociunantary  aridanca  or  othar  infonnatlon  in 
oonnactioo  with  any  inquiry  by  a  domaatic  or 
faraign  aaif-ragulatory  orgaBixatton.  aaaodation, 
contract  markiNk  or  ragulalor  of  auch  markat  with 
whom  tha  CBOE  haa  antarad  into  an  agraamant 
providing  for  tha  ■''^""g"  of  inionDatlon  and  olhar 
nnna  of  matual  aaalatanra  far  markat  aurraillanoa, 
invwtigativa.  snforcamsnt  and  ragnlatory  purpoaaa. 
Sacuritiaa  Kxchaiy  Act  Raiaaaa  No.  3M03  (Fab.  22. 
19M).  M  FR  10M4  (Fab.  2a.  199S)  (ivdar  approving 
Flla  No.  SR-C80B-M-M).  Tha  PSE  raoantly 
amaodad  Rula  ia2(d)  to  raquira  PSE  mambara, 
mambar  arganlaationa,  paraona  aaaodalad  with  a 
mambar  or  mambai  organiiation.  and  othar  paraoiu 
or  aatltiaa  ovar  whom  tha  PSE  haa  juriadiction 
purauant  to  Rula  10.1(b)  to  taatify  tiafara  anothar 
SRO  and  to  fnmiah  Infarmatioa  In  oonnaction  «rith 
a  raguJataty  Inquiry,  liiiaatlgalinn  anamination,  or 
diadpUnary  prrwaadlng  raauMag  from  an 
agiaaiiiaiil  aatarad  into  bjr  tha  Pn  puisnant  to  Rula 
14.1.  Sacuritiaa  Exchai^  Act  Raiaaaa  Na  3SM« 
(Apr.  2S.  IMS),  60  FR  21227  (May  1, 1996)  (ordar 
approving  Fila  Na  SR-PSB-aS-03).  CurTantTy, 


would  permit  the  NASD  to  require 
members  and  associated  persons  to 
provide  information  to  any  other 
domestic  or  foi^ign  SROs,  associations, 
securities  or  contract  markets  or 
regulators  of  such  markets  with  whom 
the  Association  has  entered  into 
agreements  providing  for  the  exchange 
of  regulatory  information.  By  amending 
Rule  8210,  the  NASD  also  will  have 
explicit  authority  to  discipline  members 
and  associated  persons  who  fail  to 
provide  information  to  other  domestic 
or  foreign  SROs,  associations,  securities 
or  contract  markets  or  regulators  of  such 
markets  with  whom  the  NASD  has 
information  sharing  agreements. 

Finally,  the  NASD  is  proposing  to 
insert  the  phrase  "the  Market 
Surveillance  Committee"  in  that  part  of 
Subparagraph  (a)  of  Rule  8210  that 
references  the  District  Business  Conduct 
Committee  and  the  Board  of  Governors, 
and  the  phrase  "any  Market 
Surveillance  Ckimmittee,"  after  the 
phrase  "any  District  Business  Conduct 
Committee"  in  Subparagraph  (e)(1)  of 
Rule  8220.  The  change  conforms  Rules 
8210  and  8220  with  references  to  the 
Market  Surveillance  Committee  in  the 
definitions  and  relevant  titles  of  the 
Code  of  Procedure. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act."  which  require,  among  other 
things,  that  the  rules  of  the  Association 
be  designed  to  foster  cooperation  and 
ooordination  writh  persons  engaged  in 
regulating  securities  transactions.  The 
proposed  rule  change  is  consistent  with 
these  objectives  in  that  it  clarifies  that 
the  Association  has  the  authority  to 
require  members  to  provide  information 
to  other  domestic  or  foreign  self- 
regulatory  organizations,  associations, 
securities  or  contract  markets  or 
regulators  of  such  markets  for  regulatory 
purposes  and  to  discipline  those  . 


NYSE  Rule  476(aKll)  permits  the  NYSE  to  bring 
disciplinary  action  against  a  member,  member 
organization,  allied  member,  approved  person, 
registered  or  non-t«gi8ter«d  employee  for  failing  to 
comply  with  an  NYSE  request  to  submit  books  and 
records  to  the  NYSE  or  any  other  SRO  and  for 
failure  to  furnish  information  to  or  to  appear  or 
testify  before  the  NYSE  or  other  SRO.  The  NYSE 
has  proposed  an  amendment  lo  Rules  27, 
476(a)(ll).  and  477  to  require  persons  under 
Exchange  jurisdiction  to  comply  with  information 
requests  from  commodities  markets  and 
associations  and  foreign  self-regulatory 
organiMtions  and  associations.  Securities  Exchange 
Art  Release  No.  36831  (Feb.  12.  1996),  61  FR  6279 
(Feb.  16, 1996)  (notice  of  File  No.  SR-NYSE-95- 
43).  Currently,  Art.  V.  Sec.  4(a)  of  the  AMEX  Rules 
facilitates  examinations  being  conducted  by  another 
exchange. 
•15U.S.C.  780-3. 


membere  who  fail  or  refuse  to  provide 
such  informaticKi. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competiticm  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  vmtten  comments  were  either 
solicited  or  received. 

m.  Date  of  EffectiveneM  of  the 
Proposed  Rule  Oiaiige  and  Timing  for 
Commiaaion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Registar  or 
within  such  longer  period  (i)  as  the 
<:k>mmission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  Icmger 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUciUtion  of  Conunents 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASI>-96-14  and  should  be 
submitted  by  May  27, 1996. 


For  the  Commisaioa.  by  the  Division  of 
Market  Regulation,  pdrstitant  to  dslogalnd 
authority,  17  CFR  200.3O-3(aMl2). 
MaifBfel  a  McFariaiBd. 
Depaty  Secretary. 
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April  30, 1996. ' 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  <m  April  30, 1996,'  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "AssodaUon") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commissicm  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  intwested  persons. 

I  Sdf-Regnlatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pn^Mised  Rule  Change 

The  NASD  is  proposing  to 
temporarily  extend  the  effectiveness  of 
the  arbitration  Procedures  for  Large  and 
Complex  Cases,  Rule  10334  of  the  Code 
of  Arbitration  Procedure  ("Code '),^  to 
August  1, 1996.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics:  proposed 
deletions  are  in  brackets. 

Code  of  Arbitration  Procedure 


Procedures  for  Large  and  Complex  Clases 
Rule  10334 


•  The  NASD  originally  submitted  the  proposed 
rule  change  on  April  24.  1996.  Amendment  No  1. 
submitted  on  April  29.  1996.  states  that  the  Board 
of  Directors  of  NASD  Regulation.  Inc.  authonied 
the  Piling  of  the  proposed  rule  change  with  the 
Commission  on  April  26,  1996.  Amendment  No.  2 
submitted  on  April  30. 1996.  amends  Rule  10334(h) 
to  extend  the  effective  date  of  that  Rule  to  August 
1.  1996. 

'  Formerly  Section  46  of  the  Code  of  Arbitration 
Procedure.  NASD  Manual,  Code  of  .Arbitration 
Procedure.  Art.  ffl.  §  46  (CCH1 1 3746 
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Temporary  Effectiveness^ 

(h)  This  Section  46  shall  remain  in 
effect  (for  one  year  from  May  2,  1995) 
until  August  1,  1996  unless  modified  or 
extended  prior  thereto  by  the  Board  of 
Governors. 

U.  S«if-Regulalory  Oi^ganizalion's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Procedures  for  Large  and 
Complex  Cases,  adopted  effective  May 
2,  1995,  for  a  one-year  pilot  test  and 
codified  at  Rule  10334  of  the  Code 
(formerly  Section  46)  will  expire  on 
May  2,  1996.  Since  Rule  10334  became 
effective,  the  Rule  has  been  used  on 
occasion  by  parties  to  large  and  complex 
cases. 

In  addition,  the  NASD's  Arbitration 
Policy  Task  Force,  which  issued  its 
report  on  "Securities  Arbitration 
Reform"  in  January  1996,  has 
recommended  that  the  one-year  pilot 
test  of  Rule  10334  be  extended  in  order 
to  permit  the  NASD  to  gather  additional 
data  and  analyze  the  low  usage  rate  of 
the  procedures. 

The  NASD  believes  that  the  proposed 
rule  change  is  consi.stent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act '  because  it  permits  the  NASD  to 
continue  to  specify  procedures  in  the 
Code  for  large  and  complex  cases.  This 
serves  the  public  interest  by  enhancing 
the  satisfaction  and  perceived  fairness 
of  such  proceedings  by  the  parties  to 
such  proceedings.  To  the  extent  the 
parties  to  such  proceedings  express 
increased  satisfaction  with  the 
resolution  of  eligible  matters,  the  goal  of 
providing  the  investing  public  with  a 
fair,  efficient  and  cost-effective  forum 
for  the  resolution  of  disputes  is 
advanced. 


'  15  U.S.C  780-3. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beUeve  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  EffBctiveneas  of  the 
Proposed  Rule  Change  and  Timing  bx 
Commission  Action 

The  NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register.  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
15.\  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  filing 
thereof  in  that  accelerated  approval  will 
benefit  users  of  the  arbitration  process 
in  that  providing  a  temporary  extension 
of  the  procedures  for  large  and  complex 
cases  will  permit  arbitration 
participants  to  continue  to  use  the 
procedures  until  a  one-year  extension  is 
submitted  to  the  Commission  for 
approval. 

Rule  10334  expires  by  its  terms  on 
May  2,  1996.  The  NASD  is  asking  that 
the  effectiveness  of  the  Rule  be 
temporarily  extended  until  August  1, 
1996.  in  order  to  permit  the  NASD  to 
submit  a  proposed  rule  change  to  extend 
the  effectiveness  of  the  rule  for  one  year. 
In  addition,  the  application  of  the  Rule 
to  any  case  submitted  to  arbitration  is 
voluntary.  Thus,  extending  the 
effectiveness  of  the  Rule  will  not  have 
any  adverse  impact  on  the  investing 
public. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Conmiission.  and  ail  written 
communications  relating  to  the 
proiKMed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the    . 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
96-18  and  should  be  submitted  by  May 
27. 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act.  that  the 
proposed  rule  change  SR-^ASD-96-18 
be.  and  hereby  is.  approved  through 
August  1. 1996. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margarar  H.  McFarlaad, 
Deputy  Secretary. 
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April  29, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
rAct").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  April  19. 1996.  the 
New  York  Stock  Exchange,  Incorporated 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizations's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  for 
six  montlis  the  program  filed  as  a  pilot 
in  Securities  Exchange  Act  Release  Nos. 
36421  (October  26. 1995),  60  FR  55625 
(November  1, 1995)  (File  No.  SR-NYSE- 
95-35)  and  36489  (November  16. 1995). 
60  FR  58123  (November  24, 1995)  (File 


No.  SR-NYSE-95-37).  This  is  a  program 
to  calculate  and  display,  on  the 
execution  reports  sent  to  member  firms, 
the  dollar  amounts  realized  as  savings  to 
their  customers  as  a  result  of  price 
improvement  in  the  execution  of  their 
orders  on  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
SUtutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  ^If-regulatory  organization  h'\s 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  extend  for  six  months  a 
pilot  program  for  calculating  and 
displaying,  on  execution  reports  sent  to 
member  firms  entering  orders,  the  dollar 
value  saved  by  their  customers  as  a 
result  of  price  improvement  of  orders 
executed  on  the  Exchange.  The  program 
does  not  in  any  way  affect  the  actiial 
execution  of  orders.  The  Exchange  refers 
to  this  calculated  dollar  savings  as  the 
"NYSE  PRDvffisM." 

NYSE  PRIME  is  available  to  all 
member  OTganizations '  for  intra-day 
market  orders  entered  via  the 
Exchange's  SuperDGT  system  that  are 
not  tick-sensitive  and  are  entered  from 
off  the  Floor.2  in  calculating  the  dollar 
value  of  price  improvement,  NYSE 
PRIME  utilizes  the  Best  Pricing  Quote 


("BPQ")  as  approved  by  the 
Commission  in  connection  with  the 
Exchange's  pricing  of  odd-lot  or\lers.' 

Data  from  the  operation  of  the  pilot 
during  the  first  quarter  of  1996  show 
price  improvement  on  25.6%  of  the 
execution  reports  for  eligible  post- 
opening  market  orders  entered  on  the 
Exchange.  The  Exchange  believes  that 
the  NYSE  PRIME  enhances  the 
information  made  available  to  investors 
and  improves  their  understanding  of  the 
auction  market 

The  iniUal  NYSE  PRIME  pilot 
program  was  commenced  cm  October 
24. 1995  *  and  ran  until  April  24, 1996. 
The  proposed  rule  change  extends  the 
pilot  program  for  an  additional  six 
months,  to  October  24, 1996. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5) » that  an  exdiange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest.  This  proposed  rule 
change  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market  in 
that  it  enhances  the  information 
provided  to  investors  by  displaying  to 
them  the  dollar  value  of  the  price 
improvement  their  orders  may  have 
received  when  executed  on  the  NYSE. 

B.  Self-Regulatory  Orgaruzation's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 


sM^iYSE  PRIME  is  a  service  mark  of  tbe  New 
York  Stock  Bxchange,  Inc. 

>  The  CommiMion  doIm  that  memtiar 
organizations  electing  to  receive  NYSE  PRIME 
information  aie  raquired  to  enter  into  an  agreement 
with  the  Exchuige  regarding  the  use  of  NYSE 
PRIME  infonnation  and  the  NYSE  PRIME  aervice 
mark.  Among  other  thing*,  the  agreement  provides 
that  in  any  publication  or  use  of  NYSE  PRIME 
information  (unless  the  Exchange  otherwise  agrees), 
the  memlwr  otganization  must  employ  tbe  NYSE 
PRIME  service  maik. 

As  of  April  2S.  1996.  the  follo%»ing  NYSE  membw 
organisation  are  receiving  and  utilizing  NYSE 
PRIME  information:  Merrill  Lynch.  Pierce,  Fenner, 
and  Smith,  Inc.:  Charles  Schwab  k  Co..  Inc.;  and 
Kalb.  Voorhis  k  Co. 

2  Also  excluded  from  the  HYSX  HUME  foature  are 
booth  entered  or  booth  routed  orders,  booked 
ordvs.  combination  orders  (e^,  switch  orders)  and 
ordafs  diverted  to  sidacar. 


» See  Securities  Exchange  Act  Release  No.  27961 
(May  2, 1990).  55  FR  19407  (May  9, 1990)  (File  No. 
SR-NYSE-90-08).  The  BPQ  u  the  highest  bid  and 
lowest  offer,  respectively,  disseminatwl  by  the 
Exchange  or  another  market  center  participating  in 
the  Inlermarket  Trading  System  riTS")  at  the  time 
the  order  is  received  by  the  Exchange.  In  order  to 
protect  against  the  inclusion  <rf  incorrect  or  stale 
quoUUons  in  the  BPQ,  however,  the  Exchange 
includes  quotations  in  a  stock  from  other  markets 
only  if:  (1)  the  stock  is  included  in  ITS  in  that  oth« 
market;  (2)  the  quotation  size  is  for  more  than  100 
shares:  (3)  the  bid  or  oOer  is  not  more  than  one- 
quarter  point  away  from  tbe  NYSE's  bid  or  often  (4) 
the  quoUtion  cmfarms  to  NYSE  Rule  62  govwning 
minimum  variations:  (5)  the  quotation  (kies  not 
create  a  locked  or  croaaad  market:  (6)  tbe  marks* 
disseminating  the  quotation  is  not  eocperiencing 
operational  or  system  proUams  with  respect  to  the 
dissemination  of  quotation  infotmatioD;  and.  (7)  the 
quotation  is  "firm"  pursuant  to  Rule  llAcl-1 
under  the  Act,  17  CHI  240.1  lAcl-1,  and  the 
market's  rules. 

*  See  NYSE  Notice  to  Members  (November  17, 
1995). 

'  15  U.aC  78f(bXS). 


C.  Self-Regulatory  Organization '« 
Statement  on  Comments  on  the 
Propped  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  neitho-  solicited 
nor  received  any  written  comments  on 
the  proposed  rule  change. 

m.  Date  of  Efiectiveiieas  of  the 
Propoaed  Role  Change  and  Timing  far 

Commiarion  Action 

Because  the  forgoing  proposed  rule 
change:  (i)  does  not  significantly  afSeti 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  have  the  effect  of  limiting 
access  to  or  availability  of  any  Exdiange 
order  entry  or  trading  system,  the  NYSE 
PRIME  program  has  become  effective 
pursuant  to  Secti<m  19(b)(3MA)  of  the 
Act*  and  subpar^raph  (eMS)  of  Rule 
19b-4  thereunder.'  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  CommissioD  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
invest(»s,  or  otherwise  in  furtherance  <rf 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Intere^ed  persons  are  invited  to 
submit  writtwi  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frxHn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  sulnnissions 
should  refer  to  Fife  No.  SR-NYSE-96- 
10  and  should  be  submitted  by  May  28. 
1996. 


•15U.S.C.  78s(bK3KA). 
'17CFR240.19b-»(e)(5). 
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For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority. 

Mvgaral  H.  McFarlaad. 

Deputy  Secretary 

|FR  Doc.  96-11143  Filed  5-3-96;  8:45  am) 

MLUNa  COM  Mie-01-M 


(RatoM*  Na  34-37148;  FIto  Na  SR-PSE- 
96-02] 

S«if-Regulatofy  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
ttie  Pacifie  Stock  Exchange,  Inc., 
Relating  to  ttie  Composition  of  ttte 
Exchange's  Options  Listing  Committee 

April  29,  1996. 
I.  Introduction 

On  January  16. 1996,  the  Pacific  Slock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^  a 
proposal  to  amend  its  rules  relating  to 
the  composition  of  the  Options  Listing 
Committee  { "OLC").  On  March  11, 
1996,  the  PSE  amended  its  approval. ^ 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
March  25.  1996.*  No  comments  were 
received  on  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

Currently.  Commentary  .01  to  PSE 
Rule  11.10(d)  provides  that  the  OLC 
shall  be  comprised  of  (i)  four  fioor 


'  15  use.  78»(b)(l)(19«8). 

'  17  CFK  240  19t>-4  (1995) 

■On  March  11,  1996,  the  PSE  provided  additional 
infbnnation  concerning  the  purpom  uf  the  propoMJ. 
Specincally.  the  PSE  explained  that  the  proposal  is 
designed  to  make  Commentary  01  to  PSE  Rule 
11  10(d),  "Options  Listing  Committee."  easier  to 
follow  and  to  prevent  legal  appeals  of  Options 
Listing  Committee  ("OIXI")  decisions  on  the 
technical  argument  that  the  OLC  was  not  authorizad 
to  act  because  its  composition  did  not  conform  to 
the  rigid  requirements  of  PSE  Rule  11.10<d). 
Commentary  01  According  to  the  PSE,  such  an 
appeal  could  be  made  currently  if.  for  example,  a 
non-floor  broker  is  placed  in  one  of  the  floor  broker 
slots  on  the  OLC  because  of  a  shortage  of  floor 
brokers  willing  to  serve  on  the  OLC.  or  if  a  floor 
broker  on  the  OLC  becomes  a  market  maker  raid- 
year  and  the  OLC  decides  to  retain  thai  member  on 
the  OLC.  The  PSE  expects  thit.  under  the  propoaal, 
the  OLC  will  be  composed  as  specified  in 
Commentary  .01  under  virtually  all  circumstances. 
The  Exchange  represents  that  it  intends  to  comply 
with  the  spirit  of  the  Commentary  and  anticipates 
departures  from  this  general  rule  only  in 
exceptionally  rare  circumstances.  See  Letter  from 
Michael  D.  Pierson.  Senior  Attorney,  Market 
Regulation.  PSE,  to  Michael  Walinskas,  Branch 
Chief,  Options  Regulation.  Division  of  Market 
Regulation.  Commission,  dated  March  11.  1996 
("Amendment  No.  1") 

*  See  Securities  Exchange  Act  Release  No.  36984 
(March  18,  1996),  61  FR  12126. 


brokers;  (ii)  five  market  makers  or  lead 
market  makers;  and  (iii)  one  member  of 
the  PSE  or  a  general  partner  or  officer 
of  a  member  oi^nization,  or  any  other 
person  who  is  considered  to  be 
qualified.  The  PSE  proposes  to  amend 
PSE  Rule  11.10(d),  Commentary  .01,  to 
provide  that  the  Exchange  will  attempt, 
but  will  not  be  required,  to  maintain  the 
composition  of  the  OLC  as  provided 
currently  under  Commentary  .01, 
Specifically,  the  Exchange  proposes  to 
amend  Commentary  .01  by  eliminating 
the  phrase  "shall  be  composed  or'  and 
replacing  it  with  a  provision  stating  that 
"attempts  shall  be  made"  in  order  for 
the  OLC  to  have  a  composition  that 
includes  those  currently  specified  in 
subsections  (i)  through  (iii). 

The  Exchange  believes  that 
Commentary  .01  is  overly  restrictive  and 
that  the  proposal  is  appropriate  in  order 
to  allow  for  greater  flexibility  in  the 
committee  selection  procedure  and  the 
process  for  replacing  committee 
members  who  resign  or  change  their 
floor  status.  The  proposal  is  designed  to 
make  Commentary  .01  easier  to  follow 
and  to  prevent  members  from  appealing 
decisions  of  the  OLC  on  the  grounds 
that  the  OLC  was  not  authorized  to  act 
because  its  composition  did  not 
conform  to  the  requirements  of 
Commentary  .01.  The  PSE  represents 
that  the  Exchange  will  make  every  effort 
to  ensure  that  the  OLC  maintains  the 
composition  specified  in  Commentary 
.01.  The  Exchange  expects  that,  under 
the  proposal,  the  composition  of  the 
OLC  will  remain  as  specified  currently 
in  Commentary  .01  in  virtually  all 
circumstances.' 

III.  Diacuasion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  pvarticular,  with 
Section  6(b)(3)  of  the  Act,  in  that  the 
proposal  provides  for  a  fair 
representation  of  the  Exchange's 
members  in  the  administration  of  its 
affairs,  and  also  with  Section  6(b)(5)  of 
the  Act,  in  that  the  proposal  is  designed 
to  protect  investors  and  the  public 
interest." 

The  Commission  believes  that  the 
proposal  will  allow  greater  flexibility  in 
the  composition  of  the  OLC. 
Specifically,  the  proposal  provides  that 
the  Exchange  will  attempt,  but  will  not 
be  required,  to  maintain  the 
composition  of  the  OLC  as  provided 
currently  under  PSE  Rule  11.10(d). 


Commentary  .01.  The  PSE  expects  that 
the  OLC  will  continue  to  be  composed 
as  provided  currently  in  Commentary 
.01  in  virtually  all  circumstances,  and 
the  PSE  represents  that  the  Exchange 
will  attempt  to  ensure  that  the 
composition  of  the  OLC  remains  as 
specified  in  Commentary  .01.^ 
Accordingly,  the  Commission  believes 
that  the  proposal  will  provide  flexibility 
in  the  composition  of  the  OLC  while 
ensuring  that  diverse  interests  are 
represented  on  the  OLC.  In  addition,  the 
proposal  should  simplify  the  process  of 
replacing  a  member  who  resigns  from 
the  committee  and  allow  the  OLC  to 
retain  a  member  who  changes  his  status 
(e.g.,  a  floor  broker  who  becomes  a 
maker)  during  his  service  on  the 
committee. 

IV.  Conclosimi 

m 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.»  that  the 
proposed  rule  change  (SR-^SE-96-02) 
is  approved. 

For  the  Ck>mmi88ion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaral  R  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-11142  Filed  5-3-96;  8:45  am) 

■iua«  coot  wift-ei-M 


(fMeaea  No.  34-871S2;  Rle  Na  SR-PTC- 

M-oq 

Self-Ragulatory  Organiiations; 
Participants  Trust  Company;  Notice  of 
HNng  and  Order  Qranting  Acceiersted 
Approval  of  Propoaad  Rule  Change 
Establishing  on  a  Pannanant  Baals  the 
Margin  and  Pricing  MsUwdology  fbr 
CoHalaralizsd  Mortgage  OlMigations 

April  30, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  notice  is  hereby  given  that  on 
March  8, 1996,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Secimties  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-^TC-96-02)  as 
described  in  Items  I  and  D  below,  which 
Items  have  been  prepared  primarily  by 
PTC.  The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
frt)m  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 


'  See  Amendment  No.  1.  tupra  note  3. 
•  15  U.S.C  §§  78f[bM3)  and  (b)(5)  (1988). 


'  See  AflMndment  No.  1 ,  nipra  note  3. 
•15U.S.C.78«(bX2)(19a8). 
•17CFR  200.3O-3(aHl2)  (199S). 
<  IS  U.S.C  7B*(bKl)  (IMS). 


Fadod  Kagister  /  Vol  61.  No.  88  /  Monday.  May  6.  1996  /  Noticas 


L  Self-Ragiilatory  Oiganiiatien's 
Statement  oftke  Tenns  ofSahstaBce  of 
the  Proposed  Enle  Chaage 

The  proposed  rule  change  establishes 
on  a  permanent  basis  the  maisin  and 
pricing  methodology  utilized  oy  PTC  for 
Collateralized  mortgage  obligaticms 
("CMOs")  that  are  eligible  for  depositor 
that  may  become  eligible  for  deposit  at 
PTC 

-  n.  Sdf-Rsgnlatory  OiganiiatinB'a 
Statement  of  tlw  Pnrpoee  of,  and 
StatntiH7  Basis  fior.  Am  Propoeed  Role 


In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Summaries  of  the 
most  significant  aspects  of  such 
statements  are  set  forth  in  sections  A,  B, 
and  C  below.2 

A.  Self-Regulatory  Orgfwization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  pur{>ose  of  the  proposed  rule 
change  is  to  establish  a  permanent 
methodology  to  formulate  the 
percentage  (i.e.,  margin)  to  be  deducted 
from  the  maricet  value  of  CMOs  that  are 
eligible  for  deposit  or  that  may  become 
eligible  fw  deposit  at  PTC.*  The 
proposed  margin  and  pricing 
methodology  is  substantially  the  same 
as  the  current  margin  and  pricing 
methodology  except  for  one  variation 
that  is  proposed  as  a  result  of  PTC's 
research  and  analysis  of  additional  data 
compiled  in  the  period  since  the 
temporary  approval  was  granted. 

Margin  under  PTC's  Rules 

Under  PTC's  rules,  a  certain 
percentage  ("applicable  peroentage")  of 
the  market  value  of  securities  is 
included  in  the  computation  of 
participants'  Net  Free  Equity.*  Net  Free 


Equity  represents  PTCs  cakailrtion  of 
the  amount  of  excess  equity  ayriUjMe  in 
a  participant's  account  which  PTC  may 
borrow  against  or  liquidate  in  the  event 
a  participant's  debit  oalancs  is  not 
satisfied  at  the  end  of  the  day.  Net  Free 
Equity  of  zero  or  greater  is  required  to 
be  maintained  by  participants  in  eech  of 
its  agency,  pledge,  or  pn^rietary 
accounts  in  order  for  transactions  to  be 


By  including  only  a  porticm  of  the 
maricet  value  of  securities  in  Net  Free 
Equity,  PTC  attempts  to  limit  the  risk 
caused  by  fluctuations  in  the  maiket 
value  of  these  securities.  ¥m  example, 
for  Government  Natiimal  Mwtgi^ 
Association  ("GNMA*;)  single-class 
securities  other  than  construction, 
project,  and  mobile  home  securities, 
margin  is  set  at  five  percent,  which  is  a 
rate  that  exceeds  these  securities'  largest 
historic  consecutive  two-day  downward 
price  movement  GNMA  construction, 

groiect,  and  mobile  home  securities 
ave  a  higher  margin  to  reflect  their 
reduced  liquidity .• 

CMO  Margins 

CMOs  that  are  currenUy  eligible  for 
deposit  at  PTC  are  GNMA  REMICs, 
Department  of  Veterans  Affairs  ("VA") 
REMICs,  and  certain  Federal  Home  Loan 
Mortgage  Corporation  ("FHLMC")  and 
Federal  National  Mortgage  Association 
("FNMA")  REMICs.  Unlike  GNMA 
single-class  securities,  CMOs  are 
multiple<:la8s  mortgage  cash  flow 
securities  %vhich  reddroct  the  cash  flow 
from  an  underlying  standard  mcHlgage- 
backed  security,  such  as  a  QMMA 
security,  and  which  allow  the  CMO 
issuer  to  create  classes  or  tranches  with 
many  different  interest  rates,  average 
lives,  prepayment  sensitivities,  and  final 

maturities. 

To  estabUsh  margins  for  CMOs,  PTC 
uses  a  model  which  takes  into  account 


>Tbe  CammiHion  has  modified  the  text  of  the 
tunnnaries  prepared  fay  PTC. 

*  PTC's  cuirent  040  maigin  and  pricing 
methodology  was  approved  by  the  Commiaalon  on 
a  tempotaiy  basis  thnu^  April  30, 1996.  in  ord« 
to  allow  PTC  to  make  technical  anhanosoenU  that 
enabled  PTC  to  use  and  compaie  data  from  two 
pricing  vendofs  and  also  enabled  PTC  to  fiuthar 
•valuata  the  rasulu  of  the  CMO  pricing  and  mai^ 
methodology  as  enhanced.  Securtties  Btirhange  Ad 
Raleaaa  Na  3S641  (April  24. 199S).  ao  PR  21228 
(Pile  No.  SR-PTC-95-03J  (order  approving 
proposed  rule  change  on  an  accelerated  basU). 

«  As  set  fafth  in  PTC  Rules.  Article  IL  Rule  9.  Net 
Prae  Equity  is  calculated  as  the  sum  of  (a)  the  cash 
balance  in  the  account;  (b)  Uie  market  value  of 
securities  in  the  account  lass  the  applicable 
psnrentsgs:  (c)  tlia  vahie  of  the  optional  deposits  to 


the  ParticipanU  Pund  which  are  alkicated  to  that 
account  (optiimal  deposiU  to  the  Participants  Pund 
are  deposits  that  exceed  the  minimum  deposit 
required  pursuant  to  PTCs  rules  and  procedures): 
and  (d)  20%  of  the  mandatory  daposiU  to  the 
ParticipanU  Pund  for  the  master  account 
(mandatory  deposiU  to  the  ParticipanU  Fund  are 
p,inimiim  deposiU  required  to  be  deposited  into 
such  fund  pursuant  to  PTCs  rules  and  procedures) 
minus  (e)  "reserve  on  gain."  Reserve  on  gain  means 
(1)  ths  contract  value  credited  to  the  cash  balance 
of  a  delivering  participant  or  limited  purpose 
participant  over  the  market  value  of  aecurities 
oedited  to  the  Iransfar  aoommt  aasociatad  with  the 
account  of  the  receiving  participant  or  (2)  the 
mariost  value  of  securities  oedited  to  the  transfsr 
account  associated  with  the  account  of  a  receiving 
participant  over  the  contract  vahie  credited  to  the 
cash  balance  of  the  ddivarii^  participant  or  limited 
purpoee  pertidpanL 

*PTC  Rules.  Article  H,  Rule  13,  "Transhrs  of 
SecuriUes." 

•  Securities  Bxchsiwe  Ad  Reteaae  No.  33S40 
(March  31. 1994),  S8  PR  18672  |FUa  Na  PTC-«3- 
04)  (ordsr  approving  proposed  rule  change). 


the  unique  diaisctBristici  (rf  each 
tisnche  to  pndkX  its  polantial  mca 
movement  The  psrsmetan  of  u»  modri 
include  tlM  currmt  ptica  of  the  security, 
the  ^^^Mymsnt  sssumptioos,  snd  the 
oorrespoiding  Treesury  yield  curve. 
PTC  sublects  eech  CMO  trsnche  to  a 
stress  test  to  detarmine  its  response  to 
yield  changes  in  order  to  assign  eech 
trandie  an  appropriste  margin. 

Currantiy.  me»g»r»e  are  bued  aa  a  fifty 
basis  point  upward  movement  in  the 
yield  of  the  underlying  Tieesuiy 
securities  fior  CMO  trvodies  that  exhibit 
positive  efiiactive  duiation  (j.e..  tranches 
which  rise  in  value  with  idling  interest 
rates)  or  a  fifty  basis  pcant  domiward 
movement  in  the  yield  of  the  underlying 
Treesury  security  for  CMO  trendies  that 
exhibit  negative  effective  duration  (j>., 
tranches  which  decline  in  vahie  with 
falling.interest  rates).  CMO  trandies  that 
are  not  modded  by  PTCs  pricing 
vendors  are  margined  at  cme  himdred 
percent,  and  the  minimum  margin  tot 
any  CMO  tram^he  is  five  percent 

All  rnyrgine  are  reevaluated  at  leest 
qtiarterly.  In  addition,  margins  are 
reevaluated  any  time  there  is  a  shift  of 
one  hundred  basis  pcnnts  or  more  on 
any  point  of  the  Treasury  yield  curve  fat 
the  applicable  CMOs  and  for  any  CMOs 
that  experience  a  one-day  price  decrease 
in  excess  of  fifty  percmt  of  the  assigned 
margin. 

Proposed  New  Margin  Methodology 

Because  PTC  anticipates  that 
additional  issues  of  FHLMC  and  FNMA 
CMOs  may  become  eligible  for  deposit 
at  PTC.  it  has  extended  its  analysis  of 
historical  shifts  in.Treasury  yield 
decreases.  As  a  result  of  this  analysis, 
PTC  proposes  to  increase  the  basis 
points  used  for  margin  calculation  for 
CMOs  tiiat  exhibit  negative  effective 
duration  frotn  fifty  basis  points  to  one 
hundred  basis  points.'  Therefore,  PTC 
has  requested  permanent  approval  of  its 
methodology  to  estabUsh  maigins  for 
CMOs  based  upon  the  maximiun 
percentage  decrease  resulting  from  a 
fifty  basis  point  upvirard  movement  in 
the  yield  of  the  underlying  Treasury 
security  for  CMO  trandies  that  exhibit 
positive  effective  duration  or  a  one 
hundred  basis  point  downward 
movement  in  the  yield  of  the  imderlying 
Tieasury  security  for  CMO  trandies  that 
exhibit  negative  effective  duration. 


'  One  hundred  basis  poinU  corresponds  to  the 
laigesi  actual  ilmsMii  in  Trsasury  yields  ov«r  the 
most  current  ten  yeer  period.  The  largest  adusi 
decrease  in  Treesury  jrields  over  the  most  current 
ten  year  period  occtirred  when  the  two-yser 
Treasury  yiM  declined  99.S  besU  poinU  between 
the  days  befora  and  alter  the  stock  market  break  on 
Odober  19, 1987  (compering  Friday,  Odober  16, 
1967,  with  Tueeday.  Odober  20. 1967). 
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The  increase  in  the  basis  points  used 
for  CMOs  that  exhibit  negative  effective 
duration  does  not  affiect  the  margins  of 
the  CMOs  currently  on  deposit  at  PTC 
because  the  CMO  tranches  that  would 
decline  in  value  assuming  a  one 
hundred  basis  praint  decline  in  the  yield 
of  the  underlying  Treasury  security  are 
interest  only  ("lO")  tranches  or  tranches 
which  have  lO  like  characteristics. 
These  securities  are  not  currently  priced 
by  PTC's  pricing  vendors  and 
accordingly  are  assigned  a  value  of  zero 
on  PTC's  system.*  However,  PTC 
anticipates  that  as  additional  issues 
become  depository  eligible  at  PTC  and 
PT^'s  pricing  vendors  are  able  to 
provide  prices  for  such  issues,  some  of 
these  issues  may  include  tranches 
which  are  sensitive  to  a  one  hundred 
basispoint  decline. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
t7A(b)(3)(F)  of  the  Act"  and  the  rules 
and  regulations  thereunder  because  it 
fJBcilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  provides  for  the 
safaguarding  of  securities  and  funds  in 
PTC's  custody  or  control  or  for  which 
PTC  is  responsible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  discussed  the  proposed 
margin  methodology  with  its  Risk 
Management  Committee,  which  is 
comprised  of  participant 
representatives.  PTC  has  neither 
solicited  nor  received  written  comments 
from  participants  or  other  interested 
parties  on  this  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  far 
Cofflmisaion  Action 

SecUon  17A(b)(3)(F)  of  the  Act»o 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safegiiarding  of  securities  and  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible. 
The  Commission  believes  that  the 

*  Since  (emporary  approval  for  the  current  CMO 
margin  and  pricing  methodology  waj  granted.  PTC 
hat  completed  the  system  enhancements  necesiary 
to  use  and  compare  data  from  two  pricing  vendors. 
CMO  prices  are  established  by  defaulting  to  the 
lower  of  the  two  in  the  event  of  any  discrepancy. 

•  15  U.S.C  78q-l(b)CJMF)  (1988). 
«>  15  U.S.C  78q-l(bH3)(F)  (19S8). 


proposed  margin  and  pricing 
methodology  utilized  by  PTC  for  CMOi 
is  consistent  with  this  (^ligation. 

The  Commission  previously  approved 
PTC's  current  margin  and  pricing 
methodology  for  C^Os  on  a  temporary 
basis  in  order  to  allow  PTC  further  time 
to  evaluate  the  methodology  and  to  take 
steps  to  address  any  concerns  which 
existed  with  respect  to  the  methodology. 
During  the  temporary  approval  period, 
PTC  has  provided  information  to  the 
Commission  describing  the  steps  taken 
by  PTC  to  improve  the  margin  and 
pricing  methodology  inclumng 
finalizing  arrangements  vrith  a  second 
pricing  vendor  for  daily  pricing  and 
stress  test  analysis.  Because  PTC 
believes  it  has  made  all  the  changes  that 
its  research  and  analysis  conducted 
during  the  temporary  approval  period 
revealed  needed  to  be  made,  PTC  has 
decided  to  request  permanent  approval 
of  the  margin  and  pricing  methodology. 

PTC's  margin  and  pricmg 
methodology  helps  ensure  that  in 
establishing  CMO  margiiu,  PTC  takes 
into  account  the  unique  characteristics 
of  each  CMO  tranche.  Furthermore, 
PTC's  reliance  ontwo  pricing  sources 
should  provide  PTC  with  timely  and 
accurate  price  information.  The 
resulting  margins  established  for  CMOs 
that  are  eligible  for  deposit  or  that  may 
become  eligible  tot  deposit  at  PTC 
should  afford  PTC  sufficient  protection 
in  the  event  it  becomes  necessary  for 
PTC  to  borrow  against  or  liquidate  these 
assets  to  satisfy  a  participant's  debit 
balance  that  is  not  satisfied  at  the  end 
of  the  day.  In  addition,  increasing  the 
basis  points  used  in  calculating  margins 
for  CMOs  that  exhibit  negative  efiiactive 
duration  from  fifty  basis  points  to  one 
hundred  basis  points  should  result  in 
more  conservative  margins  for  these 
securities  and  thereby  should  help  to 
limit  PTC's  risk  resulting  from 
fluctuations  in  the  market  values  of 
these  securities. 

PTC  has  requested  that  the 
Commission  nnd  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  such  good  cause  for 
so  approving  the  proposed  rule  change 
because  accelerated  approval  will  allow 
PTC  to  continue  employing  its  margin 
and  pricing  methodology  without 
disruption  of  service  prior  to  the 
expiration  of  the  current  temporary 
approval  on  April  30, 1996. 
Furthermore,  die  Commission  did  not 
receive  any  comment  letters  during  the 
comment  period  before  it  granted 
temporary  approval  or  during  the 
temporary  approval  period  and  does  not 
expect  to  receive  any  during  the  present 


comment  period.  The  staff  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System  ("Board  of  Govwnors")  has 
concurred  with  the  Commission's 
granting  of  accelerated  approval." 

IV.  SoUdtatioii  ofCoaments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writt«i  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
oommimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PrC-96-02  and 
should  be  submitted  by  May  27, 1996. 

It  is  therefore  ordered,  pursuant  to 
Secticm  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-96-02)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auth(Rity.*' 

Msffani  H.  McFariand, 
Deputy  Seaetaiy. 

fPR  Doc.  96-11230  Filed  5-3-«6;  8:45  am] 
OOMMiS-et-M 


UNITED  STATES  SENTENCINQ 

AfiMndnMntB  to  tlw  SMitendnQ 
QuMeUnM  for  United  StatM  Courts 

AOBICY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  submission  to 

Congress  of  amendments  to  the 

sentencing  guidelines. 

•UMMARY:  Pursuant  to  its  authority 
under  section  994(p)  of  title  28.  United 
States  Code,  the  United  States 


> '  Telephone  conversation  batwem  John 
Rudolph.  Board  of  Govenior*,  and  Ari  Bnntain, 
Division  of  Market  RaguUtion,  Commiaaion  (April 
15.  IMS). 

"17  CFR.  2(K>.30-a(aMl2)  (1995). 
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Sentencing  Commission,  on  May  1, 
1996,  submitted  to  the  Congress 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
official  commentary  together  with 
reasons  for  the  amendments.  Pursuant 
to  28  U.S.C.  994(p),  the  Commission  has 
specified  an  effective  date  of  November 
.1. 1996.  for  these  amendments. 
ADOncsSCS:  Comments  should  be  sent 
to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE., 
Suite  2-500,  South  Lobby.  Washington, 
DC  20002-8002,  Attn:  Public 
Information. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Courlander,  Public  Information 
Specialist,  telephone:  (202)  273-4590. 
stJPPLBOir  ARY  information:  The 
United  States  Sentencing  Commission, 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government,  is 
empowered  by  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts.  The  statute  further  directs  the 
Commission  periodically  to  review  and 
revise  guidelines  previously 
promulgated  and  authorizes  it  to  submit 
guideline  amendments  to  the  Congress 
no  later  than  the  first  day  of  May  each 
year.  See  28  U.S.C.  994(o).  (p).  Absent 
action  of  Congress  to  the  contrary,  the 
amendments  become  effective  on  the 
date  specified  by  the  Commission  (i.e.. 
November  1, 1996)  by  operation  of  law. 

Notice  of  the  amendments  sulmiitted 
to  the  Congress  on  April  30, 1996,  was 
published  in  the  Federal  Registar  of 
February  23, 1996  (61  FR  7037)  and 
March  15, 1996  (61  FR  10835).  A  public 
hearing  on  the  proposed  amendments 
was  held  in  Washington.  DC,  on  March 
11, 1996.  After  review  of  the  hearing 
testimony  and  additional  public 
comment,  the  Commission  promulgated 
the  amendments  set  forth  below,  each 
having  been  approved  by  at  least  four 
voting  Commissioners. 

hi  connection  with  its  raigoing 
process  of  guideline  review,  the 
Commission  welcomes  comment  on  any 
aspect  of  the  sentencing  guidelines, 
policy  statements,  and  official 
commentary. 

Aelksritjr:  28  U.S.C  994  (a),  (o),  (p). 
EkhardP.CaMbey. 
Chairman. 

Amendments  to  the  Sentenciag 
Gf^deUeea 

Pursuant  to  section  994(p)  of  title  28. 
United  States  Code,  the  United  States 
Sentencing  Commission  herrtiy  submits 
to  the  Qmgress  the  foUownng 
amwidments  to  the  sentencing 
guidelines  and  the  reasons  therefor.  As 
authorised  by  such  secticm.  the 


Commission  specifies  an  effective  date 
of  November  1. 1996.  for  these 
amendments. 

Amendments  to  the  Sentencing 
Guidelines,  Policy  Statements,  and 
C^cial  Commentary 

1.  Amendment:  Section  2G2.1(a)  is 
amended  by  striking  "25"  and  inserting 
"27". 

Section  2G2.1(b)(l)  is  amended  to 
read  as  foUowrs: 

"(1)  If  the  ofiiense  involved  a  victim 
who  had  (A)  not  attained  the  age  of 
twelve  years,  increeae  by  4  levels:  or  (B) 
attained  the  age  of  twelve  yeers  but  not 
attained  the  age  of  sixteen  years, 
increase  by  2  levels.". 

Section  2G2.1(b)  is  amended  by 
adding  at  the  end  the  following: 

"(3)  If  a  computer  was  used  to  solicit 
participation  by  at  with  a  minor  in 
sexually  explicit  conduct  for  the 
purpose  of  producing  sexually  explicit 
material,  increase  by  2  levels.". 

The  Commentary  to  §  2G2.1  captioned 
"Statutory  ProvisicHis"  is  amended  by 
striking  "§  2251  (a),  (b).  (c)(1)(B)"  and 
inserting  "§§2251  (a),  (b).  (c)(1)(B).  2258 
(a).(b)". 

Section  2G2.2(a)  is  amended  by 
striking  "15"  and  inserting  "17". 

Section  2G2.2(b)  is  amended  by 
adding  at  the  end  the  foUowins: 

"(5)  If  a  computer  was  used  mt  the 
transmission  of  the  material  or  a  notice 
or  advertisement  of  the  material, 
increase  by  2  levels.". 

The  Commentary  to  §  2G2.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "2258  (a),  (b)"  after  "2252(a) 

(1H3)". 

The  Commentary  to  §  2G2.2  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  4  and  5;  and  by  am«)ding 
Notes  1  and  2  to  read  as  follows: 

"1.  For  purposes  of  this  guideline — 

"  'Distrioution'  includes  any  act 
related  to  distribution  for  pecuniary 
gain,  including  producticm, 
transportation,  and  possession  with 
intent  to  distribute. 

"  'Pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  a  minor' 
means  any  otHnbinaticxi  of  two  or  mcwe 
seperate  instances  of  the  sexual  abuse  or 
sexual  exploitati<m  of  a  minor  by  the 
defendant,  whether  or  not  the  abuse  ot 
exploitation  (A)  occurred  during  the 
course  of  the  ofiuise.  (B)  involved  the 
same  or  difinent  victims,  at  (C)  resulted 
in  a  conviction  for  such  conduct. 

"  'Sexual  d>uae  or  explc^tion'  means 
conduct  constituting  qpiidnal  sexual 
abuse  of  *a  rninw,  sexual  exploitation  of 
a  minor,  abusive  sexual  contact  of  a 
minor,  any  similar  offrase  under  state 
law,  or  an  attempt  or  conspiracy  to 
commit  any  of  the  above  oflimaes. 


'Sexual  abuse  or  exf^tatian'  does  not 
include  trafficking  in  material  relating 
to  the  sexual  abuse  or  exploitation  of  a 
minor. 

"  'Sexually  explicit  conduct'  has  the 
meaning  set  forth  in  18  U.S.C  §  2256. 

"2.  If  the  defendmt  engaged  in  the 
sexual  ^Mjae  or  expfoitMioo  of  a  minor 
at  any  time  (whether  or  not  such  abuse 
or  exploitation  oocuned  during  the 
course  erf  the  oflhnse  or  resulted  in  a 
conviction  for  such  conduct)  and 
subsection  (bX4)  does  not  apply,  an 
upward  depertuie  may  be  warranted  In 
addition,  and  upward  departure  may  be 
warranted  if  the  defendant  received  an 
enhanrement  under  subeection  (bM4) 
but  that  enhancsmiart  does  not 
adequately  reflect  the  seriousness  of  the 
sexual  abuse  or  explmtation  involved. 

"Prioi-  convictians  taken  into  account 
under  subeection  (bX4)  are  also  counted 
fat  purposes  of  defmining  criminal 
history  points  puisuurt  to  Chapter  Four, 
Part  A  (Criminal  Hutory).". 

Section  2G2.4(a)  is  amended  by 
strikinB  "13"  and  inserting  "15". 

Section  2G2.4(b)  is  unended  by 
adding  at  the  end  the  following: 

"(3)  If  the  defaindant's  possession  of 
the  material  resulted  from  the 
defendant's  use  <rf  a  computer,  increase 
by  2  levels.". 

Reason  for  Amendment 

This  amendment  implements  the 
congressional  directives  in  section  2  of 
the  Sex  Crimes  Against  Children 
Prevention  Act  of  1995,  Pub.  L  104-71, 
109  Stat.  774.  by  providing  a  two-level 
enhancement  ior  offenses  involving  the 
sexual  exploitati<Hi  of  minors  under 
sections  2251  and  2252  of  title  18. 
United  States  Code.  The  two-level 
enhancMoent  is  provided  in  the  base 
offense  levels  under  §§  2G2.1,  2G2.2, 
and  2G2.4. 

This  amendment  also  implements  the 
directive  in  section  3  of  sudi  Act  by 
providing  s  two-fevel  enhancement  for 
offenses  under  sections  2251(cMl)(A) 
and  2252  of  title  18,  United  States  Code, 
if  a  computer  was  used  to  transmit 
certain  notices  or  advertisements  of 
material  involving  min<»s  engaged  in 
sexually  explicit  conduct  or  to  transport 
or  ship  that  material.  The  enhancement 
in  §  2G2.2(bH5)  appBes  to  the 
transmission  of  the  material  or  of  the 
notice  or  advertisnnent  of  the  material. 
The  enhancement  in  §  2G2.4(b)(3) 
applies  only  if  the  defendant's 
posaession  of  die  material  resulted  from 
the  defendant's  use  of  a  computer.  In 
addition  to  theee  ocmgressionally 
directed  enhancements,  the  amendment 
adds  a  two-level  enhancement  under 
§  2G2.1(bN3)  if  a  computer  was  used  to 
sobcit  paiticipati<Hi  in  sexually  explicit 
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conduct  by  or  with  a  minor  for  the 
purpose  of  producing  sexually  explicit 
material,  in  violation  of  18  U.S.C. 
§  2251(c)(1)(B). 

This  amendment  also  addresses 
several  issues  in  respect  to  Application 
Notes  4  and  5  of  the  Commentary  to 
§2G2.2.  First,  the  amendment  revises 
the  definition  of  "pattern  of  activity 
involving  the  sexual  abuse  or 
exploitation  of  a  minor"  to  clarify  that 
"sexual  abuse  or  exploitation,"  for 
purposes  of  §  2G2. 2(b)(4),  requires  that 
the  defendant  personally  had 
participated  in  such  conduct.  The 
amendment  defines  "sexual  abuse  or 
exploitation"  to  mean  conduct 
constituting  criminal  sexual  abuse, 
sexual  exploitation,  or  abusive  sexual 
contact  and  to  exclude  trafficking  in 
child  pornography.  These  revisions  are 
consistent  with  United  States  v. 
Chapman,  60  F.3d  894  (1st  Cir.  1995) 
and  United  States  v.  Ketcham,  No.  95- 
5002.  1996  WL  141628  (3d  Cir.  Mar.  29, 
1996),  bqth  of  which  held  that  the 
defendant's  transportation  or 
distribution  of  child  pornography  is  not 
sexual  exploitation  within  the  meaning 
of  the  "pattern  of  activity"  enhancement 
in  §  2G2.2(b)(4).  Second,  the 
amendment  clariHes  that  the  "pattern  of 
activity"  may  include  acts  of  sexual 
abuse  or  exploitation  that  were  not 
committed  during  the  course  of  the 
offense  or  that  did  not  result  in  a 
conviction.  This  revision  responds  in 
part  to  the  holding  in  Chapman,  60  F.Sd 
at  901,  that  the  "pattern  of  activity" 
enhancement  is  inapplicable  to  past 
sexual  abuse  or  exploitation  unrelated 
to  the  offense  of  conviction.  The 
amended  language  provides  that 
conduct  involving  the  defendant's 
sexual  abuse  or  exploitation  of  a  minor 
may  be  considered  even  if  that  conduct 
did  not  occur  as  part  of  the  offense  of 
conviction.  Accordingly,  the  conduct 
considered  for  purposes  of  the  "pattern 
of  activity"  enhancement  is  broader 
than  the  scope  of  relevant  conduct 
typically  considered  under  §  lBl.3 
(Relevant  Conduct).  Third,  the 
amendment  revises  the  departure 
provision  of  Application  Note  5  to 
specify  that  an  upward  departure  may 
be  warranted  if  the  defendant  (1)  did  not 
engage  in  a  "pattern  of  activity"  but 
nevertheless  abused  a  minor  at  any 
time,  or  (2)  engaged  in  a  "pattern  of 
activity"  but  the  enhancement  does  not 
adequately  reflect  the  seriousness  of  the 
sexual  abuse  or  exploitation.  Fourth,  the 
amendment  clarifies  that  prior 
convictions  counted  as  part  of  the 
"pattern  of  activity"  also  may  be 
counted  as  part  of  the  defendant's 
criminal  history  under  Chapter  Four,  if 


those  convictions  meet  the  criteria  set 
forth  in  the  relevant  guidelines  of  that 
chapter. 

The  amendment  also  makes  the 
"Statutory  Provisions"  of  the 
Commentary  to  §§  202. 1  and  2G2.2 
more  comprehensive  by  adding  18 
U.S.C.  §  2258  (a)  and  (b)  to  the  list  of 
provisions  covered  by  those  guidelines. 

2.  Amendment:  Chapter  2,  Fart  G, 
Subpart  1  is  amended  by  striking 
§§2Gl.l  and  2G1.2  and  inserting  the 
following: 

"§2Gl.l.  Promoting  Prostitution  or 
Prohibited  Sexual  Conduct 

"(a)  Base  OH^ense  Level:  14 

"(b)  Specific  Offense  Characteristics 

"(1)  If  the  offense  involved  the  use  of 
physical  force,  or  coercion  by  threats  or 
drugs  or  in  any  manner,  increase  by  4 
levels. 

"(2)  If  the  offense  involved  a  victim 
who  had  (A)  not  attained  the  age  of 
twelve  years,  increase  by  9  levels:  (B) 
attained  the  age  of  twelve  years  but  not 
attained  the  age  of  sixteen  years, 
increase  by  7  levels;  or  (C)  attained  the 
age  of  sixteen  years  but  not  attained  the 
age  of  eighteen  years,  increase  by  5 
levels. 

"(3)  If  subsection  (b)(2)  applies,  and 
(A)  the  defendant  was  a  parent,  relative, 
or  legal  guardian  of  the  victim,  or  (B)  the 
victim  was  otherwise  in  the  custody, 
care,  or  supervisory  control  of  the 
defendant,  increase  by  2  levels. 
"(c)  Cross  References 

"(1)  If  the  offense  involved  causing, 
transporting,  permitting,  or  offering  or 
seeking  by  notice  or  advertisement,  a 
person  less  than  eighteen  years  of  age  to 
engage  in  sexually  explicit  conduct  for 
the  purpose  of  producing  a  visual 
depiction  of  such  conduct,  apply 
§  2G2.1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material;  Custodian 
Permitting  Minor  to  Engage  in  Sexually 
Explicit  Conduct;  Advertisement  for 
Minors  to  Engage  in  Production). 

"(2)  If  the  offense  involved  criminal 
sexual  abuse,  attempted  criminal  sexual 
abuse,  or  assault  with  intent  to  commit 
criminal  sexual  abuse,  apply  §  2A3.1 
(Criminal  Sexual  Abuse;  Attempt  or 
Assault  with  the  Intent  to  Commit 
Criminal  Sexual  Abuse). 

"(3)  If  the  offense  did  not  involve 
promoting  prostitution,  and  neither 
subsection  (c)(1)  nor  (c)(2)  is  applicable, 
use  the  offense  guideline  applicable  to 
the  underlying  prohibited  sexual 
conduct.  If  no  offense  guideline  is 
applicable  to  the  prohibited  sexual 
conduct,  apply  §2X5.1  (Other  Offenses). 
"(d)  Special  Instruction 

"(1)  If  the  offense  involved  more  than 
one  victim.  Chapter  Three.  Part  D 


(Multiple  Counts)  shall  be  applied  as  if 
the  promoting  of  prostitution  or 
prohibited  sexual  conduct  in  respect  to 
each  victim  had  been  contained  in  a 
separate  count  of  conviction. 

"Commentary 

"Statutory  Provisions:  8  U.S.C.  §  1328; 
18  U.S.C.  §§  2421,  2422.  2423(a). 
"Application  Notes: 

"1.  For  purposes  of  this  guideline — 

"  'Coercion  includes  any  form  of 
conduct  that  negates  the  voluntariness 
of  the  behavior  of  the  victim.  Coercion 
would  apply,  for  example,  where  the 
ability  of  the  victim  to  appraise  or 
control  conduct  was  substantially 
impaired  by  drugs  or  alcohol.  In  the 
case  of  an  adult  victim,  rather  than  a 
victim  less  than  eighteen  years  of  age, 
this  characteristic  generally  will  not 
apply  if  the  drug  or  alcohol  was 
voluntarily  taken. 

"  'Promoting  prostitution  or 
prohibited  sexaul  conduct'  means  (A) 
transporting  a  person  for  the  purpose  of 
prostitution  or  prohibited  sexual 
conduct,  or  (B)  persuading,  inducing, 
enticing,  or  coercing  a  person  to  engage 
in.  or  travel  for  the  propose  of  engaging 
in,  prostitution  or  prohibited  sexual 
conduct. 

"  'Sexually  explicit  conduct'  has  the 
meaning  set  forth  in  18  U.S.C.  §  2256. 

"  'Victim'  means  a  person  transported, 
persuaded,  induced,  enticed,  or  coerced 
to  engage  in,  or  travel  for  the  purpose  of 
engaging  in,  prostitution  or  prohibited 
sexual  conduct,  whether  or  not  the 
person  consented  to  the  prostitution  or 
prohibited  sexual  conduct. 

"(2).  The  enactment  for  physical 
force,  or  coercion,  anticipates  no  bodily 
injury.  If  bodily  injury  results,  an 
upward  departure  may  be  warranted. 
See  Chapter  Five,  part  K  (Departures). 

"3.  For  the  purposes  of  §  3B1.1 
(A^ravating  Role),  a  victim,  as  defined 
in  this  guideline,  is  considered  a 
participant  only  if  that  victim  assisted 
in  the  promoting  of  prostitution  or 
prohibited  sexual  conduct  in  respect  to 
another  victim. 

"4.  For  the  purposes  of  Chapter  Three, 
Part  D  (Multiple  Counts),  earJi  person 
transported,  persuaded,  induced, 
enticed,  or  coerced  to  engage  in,  or 
travel  to  engage  in,  prostitution  or 
prohibited  sexual  conduct  is  to  be 
treated  as  a  separate  victim. 
Consequently,  multiple  counts 
involving  more  than  one  victim  are  not 
to  be  grouped  together  under  §  3D1.2 
(Groups  of  Closely-Related  Counts).  In 
addition,  subsection  (d)(1)  directs  that  if 
the  relevant  conduct  of  an  offense  of 
conviction  includes  the  promoting  of 
prostitution  or  prohibited  sexual 
conduct  in  respect  to  more  than  one 


victim,  whether  specifically  cited  in  the 
count  of  conviction  or  not,  each  such 
victim  shall  be  treated  as  if  contained  in 
a  separate  count  of  conviction. 

"5.  Subsection  (b)(3)  is  intended  to 
have-broad  application  and  includes 
offenses  involving  a  victim  less  than 
eighteen  years  of  age  entrusted  to  the 
defendant,  whether  temporarily  or 
permanently.  For  example,  teachers,  day 
care  providers,  baby-sitters,  or  other 
temporary  caretakers  are  among  those 
who  would  be  subject  to  this 
enhancement.  In  determining  whether 
to  apply  this  adjustment,  the  court 
should  look  to  the  actual  relationship 
that  existed  between  the  defendant  and 
the  victim  and  not  simply  to  the  legal 
status  of  the  defendant-victim 
relationship. 

"6.  If  the  adjustment  in  subsection 
(b)(3)  applies,  do  not  apply  §  3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill). 

"7.  The  cross  reference  in  subsection 
(c)(1)  is  to  be  construed  broadly  to 
include  all  instances  where  the  offense 
involved  employing,  using,  persuading, 
inducing,  enticing,  coercing, 
transporting,  permitting,  or  offering  or 
seeking  by  notice  of  advertisement,  a 
person  less  than  eighteen  years  of  age  to 
engage  in  sexually  explicit  conduct  for 
the  purpose  of  producing  any  visual 
depiction  of  such  conduct. 

"8.  The  cross  reference  at  subsection 
(c)(3)  addresses  the  unusual  case  in 
which  the  offense  did  not  involve 
promoting  prostitution  and  neither 
subsection  (c)(1)  nor  (c)(2)  is  applicable. 
In  such  case,  the  guideline  for  the 
underlying  prohibited  sexual  conduct  is 
to  be  used;  e.g.,  §  2A3.2  (Criminal 
Sexual  Abuse  of  Minor  (Statutory  Rape) 
or  Attempt  to  Commit  Such  Acts)  or 
§  2A3.4  (Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual 
Contact).  If  three  is  no  offense  guideline 
for  the  underlying  prohibited  sexual 
conduct,  §  2X5.1  (Other  Offenses)  is  to 
be  used.". 

Chapter  1,  Part  A,  Subpart  4(b)  is 
amended  in  the  fourth  paragraph  by 
striking  the  third  sentence. 

Section  3D1.2(d)  is  amended  in  the 
third  paragraph  by  striking  "2G1.2,". 

Appendix  A  is  amended — 
in  the  line  referenced  to  8  U.S.C.  §  1328, 
by  striking  ".  2G1.2"; 
in  the  line  referenced  to  18  U.S.C. 
§2421,  by  striking  ",2G1.2"; 
in  the  line  referenced  to  18  U.S.C. 
§  2422,  by  striking  ",  2G1.2":  and 
in  the  line  referenced  to  18  U.S.C. 
§  2423(a),  by  striking  ".  2G1.2"  and 
inserting  "2G1.1". 


Reason  for  Amendment 

This  is  a  three-part  amwidmenL  First, 
this  amendment  implements  the 
congressional  directive  in  section  4  of 
the  Sex  Crimes  Against  Children 
Prevention  Act  of  1995.  Pub.  L  No. 
104-71, 109  Stat.  774,  by  providing  a 
three-level  enhancement  for  offenses 
involving  the  transportation  of  minors 
with  intent  to  engage  in  prostitution  or 
other  prohibited  sexual  conduct  under 
18  U.S.C.  §  2423(a).  The  three-level 
enhancement  is  provided  in  the  specific 
offiense  characteristic  in  subsection 
(b)(2)  related  to  the  aee  of  the  victim. 

Second,  this  amendment  addresses  18 
U;S.C  §  2422(b),  a  new  offense  created 
by  section  508  of  the 
Telecommunications  Act  of  1996,  Pub. 
L.  No.  104-104, 110  Stat.  56.  That 
offense  makes  it  unlawful,  in  interstate 
or  foreign  commerce,  including  through 
the  mail,  or  writhin  the  special  maritime 
or  territorial  jurisdiction  of  the  United 
States,  to  knowingly  persuade,  induce, 
entice,  or  coerce  an  individual  imder 
the  age  of  18  years  to  engi^  in 
prostitution  or  other  prohibited  sexual 
conduct.  The  amendment  brings  this 
new  offense  within  the  scope  of  the 
consolidated,  expanded  guideline.  As 
revised,  the  guideline  is  broadly 
applicable  to  offenses  that  involve 
"promoting  prostitution  or  prohibited 
sexual  conduct."  That  term  is  defined  to 
encompass  conduct  covered  by  the  new 
Telecommunications  Act  offense  as  well 
as  conduct  previously  covered  by  the 
guideline;  i.e.,  transporting  a  person,  or 
inducing  a  person  to  travel,  for  the 
purpose  of  prostitution  or  other 
prohibited  sexual  conduct. 

Third,  this  amendment  consolidates 
§§  2G1.1  (Transportation  for  the  Purpose 
of  prostitution  or  Prohibited  Sexual 
Conduct)  and  2G1.2  (Transportation  of  a 
Minor  for  the  Purpose  of  Prostitution  or 
Prohibited  Sexual  Conduct)  in 
furtherance  of  the  Commission's  goal  to 
simplify  the  operation  of  the  guidelines. 
Because  the  consolidated  guideline 
covers  both  offenses  involving  adult 
victims  and  those  involving  minors,  a 
two-level  increase  is  provided  in  the 
specific  offiense  characteristic  related  to 
the  age  of  the  victim  to  increase  the 
offense  level  when  a  minor  is  involved. 
The  two-level  increase  is  in  addition  to 
the  three- level  enhancement  directed  to 
be  made  by  the  Sex  Crimes  Against 
Children  Prevention  Act  of  1995.  In 
addition,  the  consolidated  guideUne 
defines  the  term  "victim"  and 
incorporates  the  cross  references  of 
§  2G1.2  into  the  consolidate  guideline. 
The  amendment  also  clarifies  that  the 
"Statutory  Provisions"  in  the 
Commentary  of  the  consolidated 


guideUne  cover  offenses  under  18  U.S.C 
§  2423(a  (but  not  §  2423b).  which  is 
referenced  in  Appendix  A  to  §§  2A3.1. 
2A3.2,  and  2A3.3). 
[FR  Doc.  96-11174  Filed  S-»-fl6;  8:45  am) 


SMALL  BUSINESS  AOMMBTRATION 

Data  Collection  Available  for  Public 
Comreenta  and  Recomniendationa 

action:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 

DATES:  Comments  should  be  submitted 
by  July  5, 1996. 

FOR  FURTHER  INPORMATKM  CONTACT: 

Curtis  B.  Rich,  Management  Analyst, 

Small  Business  Administration,  409  3rd 

Street,  SW.,  Suite  5000.  Washington, 

D.C.  20416.  Phone  Number:  202-205- 

6629. 

SUPPLEMENTARY  MPORMATION: 

Title:  "Evaluation  of  the  Small  Business 
Administration's  7(a)  and  504  Loan 
Programs" 
Type  of  Request:  New  Information 

Collection 
Description  of  Respondents:  Owners  of 
businesses  that  received  a  7(a)  or  504 
loan  during  fiscal  year  1990 
Annual  Responses:  1,000 
Annual  Burden:  1,450 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Allan  Mandel,  Chief.  Policy  Branch. 
Office  of  Borrower  and  Lender 
Servicing,  Small  Business 
Administration,  409  3rd  Street.  SW., 
Suite  8300  Washington.  DC.  20416. 
Phone  Number:  202-205-6488.  Send 
comments  regarding  whether  this 
information  collection  is  necessary  for 
the  proper  performance  of  the  function 
of  the  agency,  accuracy  of  burden 
estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality.  Copies  of  this 
collection  can  also  be  obtained  from 
Allan  Mandel. 
Jacqueline  White, 

Chief,  Administrative  Information  Bmnch. 
jFR  Doc.  9e-11241  Filed  5-3-96;  8:45  aiuj 
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COMMISSION  ON  UNITED  STATES- 
PACIFIC  TRADE  AND  INVESTMENT 
POLICY 

Office  of  the  U.S.  Trade  Repreeentetive 

Meeting  of  th«  Commieeion  on  United 
Statee  Pacific  Trade  and  InveeHnent 
Policy  and  Sutiaequent  Meeting  Datee 

AOENCY:  Commission  on  United  States- 
Pacific  Trade  and  Investment  Policy/ 
Office  of  the  United  States  Trade 
Representative. 

action:  Notice  that  the  May  14, 1996, 
meeting  of  the  Commission  on  United 
States  Pacific  Trade  and  Investment 
Policy  will  be  held  from  9  a.m.  to  6  p.m. 
The  meeting  will  be  closed  to  the  public 
from  11  a.m.  to  3  p.m.  The  meeting  vtrill 
be  open  to  the  public  from  9  a.m.  to  11 
a.m.  and  from  3  p.m.  to  5  p.m. 
Subsequent  meetings  tentatively  will  be 
held  on  |une  12,  June  26,  ]uly  18  and 
August  8. 1996. 

SUMMARY:  The  Commission  on  United 
States  Pacific  Trade  and  Investment 
Policy  will  hold  a  meeting  on  May  14, 
1996,  from  9  a.m.  to  6  p.m.  The  meeting 
will  be  closed  to  the  public  from  11  a.m. 
to  3  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
affecting  U.S.  trade  policy  with  Asia. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  the  USTR 
has  determined  that  this  portion  of  the 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  The  meeting  will  be 
open  to  the  public  and  press  from  9  to 
11  a.m.  and  from  3  to  5  p.m.  At  these 
times  the  Commission  will  continue  the 
study  phase  of  its  work  and  consider:  (1) 
Asian  perspectives  on  U.S.  trade  and 
investment  policies  and  on  the  region; 
(2)  APEC;  (3)  various  assessments  of  the 
effectiveness  and  nature  of  U.S.  trade 
and  investment  policies;  (4)  measures  of 
success  in  economic  and  trade  policy; 
and  (4)  the  application  of  game  theory 
to  international  economics.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  Commission  will 
not  be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 
May  14, 1996,  unless  otherwise  notified. 
Subsequent  meetings  will  be 
reconfirmed. 


ADDRESSES:  The  meeting  will  be  held  at 

the  Department  of  Commerce.  14th 

Street  and  Constitution  Avenue,  NW., 

Washington,  DC,  Room  6806,  unless 

otherwise  notified. 

FOR  FURTHER  MFORMATION  CONTACT: 

Nancy  Adams,  Executive  Director  of 

Commission  on  United  States  Pacific 

Trade  and  Investment  Policy.  Room  400. 

600  17th  Street,  NW.,  Washington,  DC. 

20508,  (202)  395-9679. 

Nanqr  AdaiM, 

Executive  Director,  Commission  on  United 

States-Pacific  Trade  and  Investment  Policy. 

QiarleiM  B«nlw&ky, 

Acting  United  States  Trade  Representative. 

[FR  Doc.  96-11227  Filed  5-3-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminiatFation 

Noiae  Expoaure  Map  Notice;  Receipt  of 
Nolae  Compatibility  Program  and 
Request  for  Review;  Albany  County 
Airport.  Albany.  New  York 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Albany  County 
Airport  Authority  for  the  Albany  County 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  appUcable  requirements,  llie  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Albany  County 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  maps,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  October  28, 
1996. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  April  30, 1996. 
The  public  comment  period  ends  July  1, 
1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Steven  Urlass,  Community  Planner, 
FAA — ^Eastern  Regional  Office, 
Fitzgerald  Federal  Building,  JFK 
International  Airport,  Jamaica,  New 
York  11430;  (718)  553-3353. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 


SUPPI.EMENTARY  MFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Albany  County  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150.  effective  April 
30. 1996. 

Further.  FAA  is  reviewing  a  proposed 
noise  compatibility  program  for  that 
airport  which  will  be  approved  or 
disapproved  on  or  before  October  28. 
1996.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposive  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  FAR  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Albany  County  Airport  Authority 
submitted  to  the  FAA  on  May  2, 1995, 
noise  exposure  maps,  descriptions  and 
other  documentation  which  were 
produced  during  an  airport  noise 
compatibility  planning  study.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
prooam  under  section  104(b)  of  the  Act. 

lie  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Albany 
County  Airport  Authority.  The  specific 
maps  under  consideration  are  the  noise 
exposure  maps:  Exhibit  1,  Existing 
(1995)  Noise  Exposure  Map  (first  page 
following  page  vi)  and  Exhibit  2,  Future 
(2000)  Noise  Exposure  Map  (second 
page  following  page  vi)  of  the  May  1995 
submission,  llie  FAA  has  determined 
that  these  maps  for  Albany  County 
Airport  are  in  compliance  with 


appUcable  requirements.  This 
determination  is  effective  on  April  30, 
1996.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

IT  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  the  noise  exposure  maps 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
maps  to  resolve  questions  concerning, 
for  example,  which  properties  should  be 
covered  by  the  provisions  of  section  107 
of  the  Act.  These  functions  are 
inseparable  ftum  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  part  150  or  through  FAA's 
review  of  noise  exposure  maps. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  writh  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator  under  §  150.21  of 
Part  150,  that  the  statutorily  required 
consultation  has  been  accomplished. 

The  FAA  formally  received  on  March 
15, 1996,  the  noise  compatibility 
program  for  Albany  County  Airport,  also 
effective  April  30, 1996.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to  the 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  to 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  October  28. 

1996. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  150.33.  The  primary  considerations 
in  the  evaluation  process  are  whether 
the  proposed  measures  may  reduce  the 
level  of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  non-compatible  land  uses  and 
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preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  Invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  the  fectois.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authcMities. 
will  be  considered  by  the  FAA  to  the 
extent  practical.  The  public  comment 
period  ends  July  1. 1996. 

Copies  of  the  noise  exposure  maps, 
the  FAA's  evaluation  of  the  maps,  and 
the  proposed  noise  compatibility 
program,  are  available  for  examination 
at  the  following  locations: 

FAA 

Eastern  Regional  Office,  Fitzgerald 

Federal  Building.  Airports  Division. 

Room  337.  JFK  International  Airport. 

Jamaica.  New  York  11430 

FAA 

New  York  Airports  District  Office.  600 
Old  Countiy  Road.  Suite  446.  Garden 
City.  New  York  11530 

Albany  County  Airport.  Airport 
Director's  Office.  Albany  County 
Airport  Authority,  ARFF  Building, 
2nd  Floor,  Albany,  New  York  12211 
Questions  may  be  directed  to  the 

individual  name  above  under  the 

heading  FOR  FURTHER  WPOBMATION 

COtfTACT. 
Issued  in  Jamaica,  New  York  on  April  30. 

1996 

Antlumy  P.  Spera, 

Acting  Manager,  Airports  Division.  Eastern 

Region. 

[FR  Doc.  96-11253  Filed  5-3-96;  8:45  am] 
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Executive  Committee  of  the  Aviation 
Rulemaldng  Advisory  Committee; 
Meeting 

AQBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUPPLEMENTARY  avORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  Is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  May  15. 1996. 
at  the  Regional  Airline  Association 
(RAA).  1101  Connecticut  Avenue.  Suite 
700.  Washington,  DC,  10  a.m.  The 
agenda  will  include: 

•  Digital  Infwmation  Working  Group 
briefing 

•  Review  of  open  action  items  since  the 
last  meeting 

•  Report  on  status  of  all  outstanding 
recommendations 

•  Notable  comments  on  specific  issues 

•  Other  business 

Attendance  Is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  May  10, 1996,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  WFORMATION 
CONTACT. 

Issued  in  Washington.  DC  on  April  30. 
1996. 

CSiris  A.  Chriatie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
IFR  Doc.  96-11251  Filed  5-3-96;  8:45  ami 
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SUMMfinY-  The  FAA  is  issuing  this  notice 
to  advire  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on  May 
15, 1996,  at  10  a.m.  Arrange  for  oral 
presentations  by  May  10, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Regional  Airline  Association  (RAA), 
1101  Coimecticut  Avenue.  Suite  700, 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Manuel  Vega,  Federal  Aviation 
Administration  (ARM-20)  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  telephone  (202) 
267-5575;  fax  (202)  267-5075. 


National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program 
Report  to  Congress 

The  attached  document.  Automotive 
Fuel  Economy  Program,  Twentieth 
Annual  Report  to  the  Congress,  was 
prepared  pursuant  to  49  U.S.C  32916 
which  requires  in  pertinent  part  that 
"the  Secretary  shall  submit  to  each 
House  of  Congress,  and  publish  in  the 
Federal  Register,  a  review  of  average 
fuel  economy  standards  under  this 
part." 
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Issued  on:  April  29. 1996. 

Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 

Automotive  Fuel  Economy  Program 
Twentieth  Annual  Rq>ort  to  Congress 

Calendar  Year  1995 

Table  of  Contenti 

Section  I:  Introduction 

Section  II:  Fuel  Economy  Improvement  by 

Manufacturers 
Section  III:  1995  Activities 

A.  Passenger  Car  CAFE  Standards 

B.  Light  Truck  CAFE  Standards 

C.  Low  Volume  Petitions 

D.  Enforcement 

E.  Partnership  for  a  New  Generation  of 
Vehicles 

F.  Advisory  Committee  on  Personal  Motor 
Vehicle  Greenhouse  Gas  Reductions 

G.  Contract  Activities 

Section  IV:  Use  of  Advanced  Technology 

A.  New  Models 

B.  Engine  and  Transmission  Technology 
C  Electronics 

D.  Materials 

E.  Summary  «■ 

Section  I:  Introduction 

The  Twentieth  Annual  Report  to 
Congress  on  the  Automotive  Fuel 


Economy  Program  summarizes  the 
activities  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
during  1995,  in  accordance  with  49 
U.S.C.  32916  et  seq.,  which  requires  the 
submission  of  a  report  each  year. 
Included  in  this  report  are  sections 
summarizing  rulemaking  activities 
during  1995  and  a  discussion  of  the  use 
of  advanced  automotive  technology  by 
the  industry  as  required  by  Section  305, 
Title  in,  of  the  Department  of  Energy 
Act  of  1978  (P.L.  95-238). 

The  Secretary  of  Transportation  is 
required  to  administer  a  program  for 
regulating  the  fuel  economy  of  new 
passenger  cars  and  light  trucks  in  the 
United  States  market.  The  authority  to 
administer  the  program  was  delegated 
by  the  Secretary  to  the  Administrator  of 
NHTSA.  49  C.F.R.  1.50(f). 

NHTSA's  responsibilities  in  the  fuel 
economy  area  include: 

(1)  Establishing  and  amending  average 
fuel  economy  standards  for 
manufacturers  of  passenger  cars  and 
light  trucks,  as  necessary; 

(2)  Promulgating  regulations 
concerning  procedures,  definitions,  and 


reports  necessary  to  support  the  fuel 
economy  standards; 

(3)  Considering  petitions  for 
exemption  from  established  fuel 
economy  standards  by  low  volume 
manufacturers  (those  producing  fewer 
than  10,000  passenger  cars  annually 
worldwide)  and  establishing  alternative 
standards  for  them; 

(4)  Preparing  reports  to  Congress 
annually  on  the  fuel  economy  program; 

(5)  EnfcHtdng  fuel  economy  standards 
and  regulations;  and 

(6)  Responding  to  petitions 
concerning  domestic  production  by 
foreign  manufacturers,  and  other 
matters. 

Passenger  car  fuel  economy  standards 
were  established  by  Congress  for  Model 
Year  (MY)  1985  and  thereafter  at  a  level 
of  27.5  miles  per  gallon  (mpg).  NHTSA 
is  authorized  to  amend  the  standard 
above  or  below  that  level.  Standards  for 
light  trucks  were  estabUshed  by  NHTSA 
for  MYs  1979  through  1997.  NHTSA  set 
a  combined  standard  of  20.7  mpg  for 
light  truck  fuel  economy  standard  for 
MYs  1996  and  1997.  All  current 
standards  are  listed  in  Table  I-l. 


Table  1-1.— Fuel  Economy  Standards  for  Passenger  Cars  and  Ught  Trucks  Model  Years  1978  Through 

1997  [IN  MPG] 


Model  year 


1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
199o 
1996 
1997 


Passenger 
cars 


M8.0 

*19.0 

*20.0 

22.0 

24.0 

26.0 

27.0 

*27.5 

■26.0 

•26.0 

•26.0 

'0  26.5 

*27.5 

*27.5 

*27.5 

*27.5 

*27.5 

*27£ 

*27.5 

<27.5 


Light  Trucks^ 


Two-wtwel 
drive 


17.2 
16.0 

•16.7 
18.0 
19.5 
20.3 

'19.7 
20.5 
21.0 
21.0 
21.5 
20.5 
20.7 


Four  wtwd 
drive 


15.8 
14.0 
15.0 
16.0 
17.5 
18.5 
M8.9 
19.5 
19.5 
19.5 
19.0 
19.0 
19.1 


Com- 

123 


17.5 
19.0 
20.0 
M9.5 
20.0 
20.5 
20.5 
20.5 
20.0 
20.2 
20.2 
20.4 
20.5 
20.6 
20.7 
20.7 


_l??^*iSl  *^  ^®^^  '"S**  •"***  **'®  estabfetied  lor  vehictes  with  a  gross  vehide  weight  rating  (GVWR)  of  6,000  pounds  or  less.  Sland- 
aids  for  MY  1980  and  beyond  are  for  light  tmcks  with  a  GVWR  of  8,500  pounds  or  less.  ,        ,       k— 

^ff?'  ^  !^'  l«gW.»nKk  rnanutacturers  could  cornpty  separaMy  with  standards  for  four-wheel  drive,  general  ulHity  vehicles  and  aM  other  light 
trucks,  or  con*«Temetr  trucks  iTTto  a  single  fleet  and  conipty  with  the  17.2  mpg  standard. 

3For  MYs  1982-1991,  manufacturers  couU  comply  with  the  two^vheel  and  four-wheel  drive  standards  or  couU  combine  sti  Mt*  tmcks  and 
cornply  with  ttw  combined  starxJard. 

*  Estabfished  by  Congress  in  Title  V  of  the  Act 

s  A  fnanufachjrer  whwe  Ijgfn  truck  fleet  was  powered  exclusively  by  basic  engines  whfch  were  not  also  used  in  passenger  cars  could  meet 
standardsof  14  mpg  and  14.5  mpg  in  MYs  1980  and  1981.  respectrvely. 

•Revised  in  June  1979  from  l8.0  mpg. 

'Revised  in  October  1984  from  21.6  mpg  for  two-wheel  drive.  19.0  mpg  for  four-wheel  <tive.  and  21.0  rmg  for  corrtjined. 
•Revised  in  October  1985  from  27.5  mpg.  '^ 

•Revised  in  October  1986  from  27.5  mpg. 
'0  Revised  in  September  1988  from  27.5  mpg.  ' 


Section  II:  Fuel  Economy  ImproveoiMit 
by  ManuCachiren 

The  fuel  econoOiy  achievements  for 
domMtic  and  foreign-based 
manufacturers  in  MY  1994  were 
updated  to  include  final  Environmental 
Protection  Agency  (EPA)  calculations, 
where  available,  since  the  publication  of 
the  Nineteenth  Annual  Report  to  the 
Congress.  These  fuel  economy 
achievements  and  current  projected  data 
for  MY  1995  are  listed  in  Tables  II-l 
and  II-2. 


Overall  fleet  fuel  ecraunny  for 
passenger  cars  vna  28.5  mpg  in  MY 
1995.  an  increase  of  0.3  mpg  from  the 
MY  1994  level  For  MY  1995.  Corporate 
Average  Fuel  Eamomy  (CAFE)  values 
increased  above  MY  1994  levels  for  16 
of  22  passenger  car  manufactifrers' 
fleets.  (See  Table  D-l.)  Tbese  16 
companies  accounted  for  over  57 
percent  of  the  total  MY  1995 
production.  Manufiacturers  continued  to 
introduce  new  technologies  and  more 
fuel-efficient  models,  as  well  as  some 


larger,  less  fuel-efficient  modMa.  For 
MY  1995.  the  ovwall  domestic 
manufarturers'  fleet  avetags  fuel 
eamomy  was  27.7  mpg.  For  MY  1995. 
Chrysler.  Fmd,  and  MaiEda  domestic 
passengw  car  CAFE  values  rose  2.4 
mpg.  0.1  mpg.  and  1.0  mpg. 
respectively,  frmn  their  1994  levels, 
while  Genoral  Motcna  remained  at  its 
MY  1994  level.  Overall,  the  domestic 
manufacturers'  combined  CAFE 
increased  0.4  mpg  above  MY  1994 
levels. 


Table  Il-1  .—Passenger  Car  Fuel  Economy  PERf=ORMANCE  by  Manufacturer*  Model  Years  1994  and  1995 


MafHjtacturer 


Domestk:: 
Chrysler 


Ford 


General  Motors 

Mazda  

Sales  Weighted  Average  (Domestk:) 
Import 


BMW 


Chrysler  Imports 

FBI  

Ford  Imports 

GM  Imports  

Honda  

Hyundai 

Kia 

Mazda  

Meroedes-Benz  . 

Mitsubishi  

Nissan  

Porsctte 

Subaru 

Suzuki  

Toyota 

Volvo  

Volkswagen 


Modal  year  csfto  (MPG) 


1994 


Sales  Weighted  Average  (Import) 
Total  Fleet  Average  


Fuel  Economy  Standards 


262 
27.6 
27.4 
29.1 
Z72 


25.1 
3U 
19J 
25.7 
24.6 
32.5 
32.5 
30.8 
31.2 
23.7 
28.9 
29.7 
22.0 
28.3 
43.8 
29.0 
25.7 
28.1 


1996 


28.6 
27.7 
27.4 
30.1 
27.7 

25.3 

30.4 
16.0 
33.9 
26.2 
31.7 
30.7 
31.3 
31.4 
24.6 
29.5 
30.0 
22.7 
28.6 
40.6 
30.3 
26.0 
28.5 


29.6 


282 


27.5 


29.9 


28.5 


27.5 


•Manufacturers  or  importers  of  fewer  than  1,000  passenger  cars  annually  are  notfetod.  /^w«»^  >*«  tn  ih»  use  ol  the 

Nole.-*tercedes-B«a's  MY  1994  CAFE  vakje  differs  from  that  used  in  the  Nmeteenth  Armuat  Report  to  the  Congress  *je  to  the  use  oi  me 

final  EPA  cakxjiatfon. 

Table  11-2.— Ught  Truck  Fuel  Economy  Performance  by  Manufacturer  Model  Years  1994  and  1995 ' 


Manufacturer 


Domestic: 

Chrysler 

Ford 

General  Motors 

UMC  

Sales  Weighted  Average  (Domestw) 
Import 

Isuzu — 

Land  Rover  

Mazda  

Mitsubishi 

Nissan  


Model  year  cate  (MPG) 


lyearcate( 
Combined 


1994 


20.5 
20.8 
19.9 
18.5 
20.4 

20.8 
16.4 
212 
22.0 
22.5 


1995 


20.1 
20.6 
19.8 

(') 
20.1 

20.6 
16.3 
20.9 
21.0 
22.5 
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Table  11-2.— Ijght  Truck  Fuel  Economy  Performance  by  Manufacturer  Mocel  Years  1994  and  1995— 
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Figure    II -1 


Manufacturer 


Subaru 

Suzuki  

Toyota  

Volkswagen 

Sales  Weighted  Average  (Import) „ 

Total  Fleet  Average 

Fuel  Economy  Standards 

'  Sut>aru  and  UMC  dkj  not  produce  light  trucks  lor  MY  1995. 


Model  year  cafe  (MPG) 
Combined 

1994 

1995 

29.6 

(') 

28.5 

262 

22.0 

21.2 

21.0 

19.6 

22.0 

21.6 

20.6 

20.4 

20.5 

20.6 

In  MY  1995,  the  fleet  average  fuel 
economy  for  import  passenger  cars 
increased  by  0.3  mpg  from  the  MY  1994 
CAFE  level  to  29.9  mpg.  Thirteen  of  the 
18  import  car  manufacturers  increased 
their  CAFE  values  between  MYs  1994 
and  1995,  including  six  of  the  nine 
Asian  manufacturers.  Figure  II-l 
illustrates  the  changes  in  total  new 
passenger  car  fleet  CAFE  from  MY  1978 
to  MY  1995. 

The  total  light  truck  fleet  CAFE 
decreased  0.2  mpg  below  the  MY  1994 


CAFE  level  of  20.6  mpg.  Figure  11-2 
illustrates  the  trends  in  total  light  truck 
fleet  CAFE  from  MY  1979  to  MY  1995. 
A  number  of  passenger  car  and  a  few 
light  truck  manufacturers  are  projected 
to  fail  to  achieve  the  levels  of  the  MY 
1995  CAFE  standards.  However, 
NHTSA  is  not  yet  able  to  determine 
which  of  these  manufacturers  may  be 
liable  for  civil  penalties  for  non- 
compliance. Some  MY  1995  CAFE 
values  may  change  when  final  figures 
are  provided  to  NHTSA  by  EPA,  in  mid- 


1996.  In  addition,  several  manufacturers 
are  not  expected  to  pay  civil  penalties 
because  the  credits  they  earned  by 
exceeding  the  fuel  economy  standards 
in  earlier  years  offset  later  shortfalls. 
Other  manufacturers  may  file  carryback 
plans  to  demonstrate  that  they 
anticipate  earning  credits  in  fiiture 
model  years  to  offset  current  deficits. 

INJJNQ  OOOC  4914-M-r 


CAFE  PERFORMANCE 

PASSENGER  CARS 


1978     1980     1982     1984     1988     1988     1990     1992     1994     1998 

MODEL  YEAR 


"^  STANDARD 


DOMESTIC 


IMPORT 


TOTAL  FLEET 


UMI 
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CAFE  PERFORMANCE 

LIGHT  TRUCKS 


1979      1981      1983     1986      1987      1989      1991      1993     1995 

MODEL  YEAR 


^  STANDARD 


DOMESTIC 


IMPORT 


TOUkL  FLEET 
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Fleet  average  fuel  economy  for  all  MY 
1995  passenger  cars  combined  exceeded 
the  level  of  the  MY  1995  standard  by  1.0 
mpg. 

Subaru  terminated  sales  of  its  light 
trucks  in  the  United  States  after  MY 
1994;  however,  the  manufacturer 
continues  to  sell  its  passenger  cars. 
Subaru  accumulated  substantial  CAFE 
credits  during  its  11 -year  marketing 
span  of  its  li^t  trucks  in  the  United 
States. 

The  characteristics  of  the  MY  1995 
passenger  car  fleet  reflect  a  continuing 


trend  toward  satisfying  consumer 
demand  for  higher  performance  cars. 
(See  Table  n-3.)  From  MY  1994  to  MY 
1995,  horsepower/100  pounds,  a 
measure  of  vehicle  performance, 
increased  from  4.84  to  4.91  for  domestic 
passenger  cars.  Howevw,  it  decreased 
slightly  fixjm  4.71  to  4.52  for  import 
passenger  cars.  The  total  fleet  average 
for  passenger  cars  decreased  slightly 
from  4.79  horsepower/100  pounds  in 
MY  1994  to  4.77  in  MY  1995.  Compared 
to  MY  1994,  the  average  curb  weight  for 


MY  1995  increased  by  28  pounds  for  the 
domestic  fleet  and  61  pounds  for  the 
import  fleet.  Tlie  total  new  passenger 
car  fleet  is  45  pounds  heavier  than  it 
was  in  MY  1994.  primarily  because  of 
the  larger  share  held  by  the  domestic 
fleet.  Average  engine  displacement 
decreased  from  188  to  186  cubic  inches 
for  domestic  passenger  cars,  and  bom 
137  to  135  cubic  incites  for  import 
passenger  cars,  tram  MY  1994  to  MY 
1995. 


Table  11-3.— Passenger  Car  Fleet  Characteristics  for  MYs  1994  and  1995 

Total  fleet 

Domestic  fleet 

Import  fleet 

Crtaractenstics 

1994 

1995 

1994 

1995 

1994 

1995 

Reet  Average  Fuel  Economy,  mpg 

Fleet  Average  Curb  Weight  lbs 

Fleet  Average  Engine  Displacement,  cu.  in 

Fleet  Average  Horsepower/Weight  ratio.  HP/100 
tos             

28.2 

3011 
169 

4.79 
100 

1.1 

0.4 

23.3 

34.4 

25.1 

15.7 

0.01 

0.3 

100 

84.7 

82.8 

95.2 

83.6 

28.5 
3056 

168 

4.77 
100 

0.8 

0.8 

16.0 

40.3 

27.9 

14.3 

0.05 

0.6 

100 

84.4 

83.3 

97.6 

87.4 

27.3 
3098 
188 

4.84 
61.7 

0.5 
0.00 
17.9 
29.5 
30.0 
22.1 
0.00 
0.4 
100 
85.0 
89.0 

95.2 

78.6 

27.7 
3126 
186 

4.91 

64.1 

0.4 
0.00 
10.3 
37.4 
31.3 
20.7 
0.00 
0.00 
100 
83.9 
88.9 

99.3 

84.5 

29.6 
2870 
137 

4.71 
38.3 

2.1 

1.1 

31.9 

42.2 

17.1 

5.5 

0.02 

1.7 

100 

84.3 

72.7 

95.1 

93.4 

1 

29.9 
2931 

135 

4.52 

%  of  Fleet      

35.9 

Segmentation  t>y  EPA  Size  Class,  % 

Two-Seater  

Minioompact 

Subcompacf 

Compact*  

Mid-Size* 

2.1 

26^ 
45.4 
21.8 

Large*  

Diesel  Enoines 

3.0 

Tmtio  or  Suoercharaed  Enoines  

1.8 

Fuel  Iniection  

100 

Front-Wtieel  Drive            

85  1 

Automatic  Transmissions               

73.2 

Automatic     Transmissions     witti      Lockup 
Clutches                 

940 

Automatic  Transmissions  with  Four  or  more 
Forward  Speeds 

93.7 

*  Includes  associated  station  wagons. 

The  0.4  mpg  fuel  economy 
improvement  for  the  MY  1995  domestic 
passenger  car  fleet  may  be  attributed  in 
part  to  mix  shifts  and  in  part  to 
technology  changes  in  several  areas:  a 
pronounced  increase  in  the  use  of  more 
automatic  transmissions  with  lockup 
torque  converters  and  more  automatic 
transmissions  with  four  speeds. 

The  size/class  breakdown  shows  an 
increased  trend  towards  minicompact, 
compact,  and  mid-size  passenger  cars 
and  a  decrease  in  two-seater, 
subcompact.  and  large  passenger  cars 
for  the  overall  fleet.  The  size/class  mix 
in  both  the  domestic  and  import  fleet 
shifted  from  subcompact  and  large 
passenger  cars  to  compact  and  mid-size 
passenger  cars.  The  import  share  of  the 
passenger  car  market  declined  slightly 
in  MY  1995. 


The  domestic  fleet  had  a  decrease  in 
share  of  turbocharged  and  supercharged 
engines.  Diesel  engines  rose  slightly  in 
share  in  MY  1995.  but  were  offered  only 
by  one  import  manufacturer. 

Passenger  car  fleet  average 
characteristics  have  changed 
significantly  since  MY  1978  (the  first 
year  of  fuel  economy  standards).  (See 
Table  II-4.)  After  substantial  initial 
weight  loss  (from  MY  1978  to  MY  1982, 
the  average  passenger  car  fleet  curb 
weight  decreased  from  3,349  to  2.808 
pounds),  then  stabilized  between  2,800 
and  3,000  pounds.  Table  II-4  shows  that 
the  My  1995  passenger  car  fleet  has 
nearly  equal  interior  volume  and  higher 
performance,  but  with  over  40  percent 
better  fuel  economy,  than  the  MY  1978 
fleet.  (See  Figure  II-3.) 


The  characteristics  of  the  MY  1995 
light  truck  fleet  are  shown  in  Table  II- 
5.  Since  light  truck  manufacturers  are 
not  required  to  divide  their  fleets  into 
domestic  and  import  fleets  based  on  the 
75-percent  domestic  content  threshold 
used  for  passenger  car  fleets,  the 
domestic  and  import  fleet 
characteristics  in  Table  II-5  are 
estimated,  based  mainly  on 
manufacturer  name.  The  agency 
assumed  that  all  products  of  foreign- 
based  manufacturers  would  not  meet 
the  domestic  content  threshold,  whether 
they  were  assembled  in  the  United 
States  or  Canada,  or  in  another  countn'. 
The  exception  to  this  is  the  assumption 
that  the  import-badged  products  of  a 
domestic  manufacturer's  assembly  plant 
were  "domestic"  (Mazda  B-Series 
pickup  and  Nissan  Quest). 
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Table  IM.— New  Passenger  Car  Fleet  Average  Characteristics 

[Model  Years  1978-1995] 


Model  year 

Fuel  econ- 
omy 
(mpg) 

Curb  weight 
(t>.) 

Interior 
space 
(can.) 

Engine  size 
(cam.) 

Horse- 
power/ 
wflMit 
(hp/100  to.) 

1978                                              

19.9 
20.3 
24.3 
25.9 
26.6 
26.4 
26.9 
27.6 
28.2 
28.5 
28.8 
28.4 
28.0 
28.4 
27.9 
28.4 
28.2 
28.5 

3349 
3180 
2867 
2883 
2808 
2908 
2878 
2867 
2821 
2806 
2831 
2879 
2908 
2934 
3007 
2971 
3011 
3066 

112 
110 
105 
108 
107 
109 
108 
108 
106 
109 
107 
109 
108 
108 
108 
109 
109 
110 

260 
238 
187 
182 
173 
182 
178 
177 
169 
162 
161 
163 
163 
164 
169 
164 
169 
168 

3.68 

1979                     

3.72 

1980          

3.51 

1981                                  

3.43 

1982 

3.47 

1983   

3.57 

1984                          

3.66 

1985                                                    

3.84 

1986        

3.89 

1987  

3.98 

1988       

4.11 

1989                                         

424 

1990  

1991  

1992  

1993   

4.53 
4.42 
4.56 
4.62 

1994         ...             

4.79 

1995  

4.77 

■■LUNOCOOC  4»ia-M-P 


1996 
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Figure    II -3 


PASSENGER  CAR  FLEET  AVERAGE 
CHARACTERISTICS 
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Table  11-5— Ught  Truck  Fleet  Characteristics  for  MYs  1994  and  1996 


Characteristics 


Fleet  Average  Fuel  Ecorxxny,  mpg  

Fleet  Average  Equivalent  Test  Weight,  bs  

Fleet  Average  Engine  Displacement,  cu.  in 

Fleet  Average  Horsepo«ver/  Weight  ratio.  HP/100 
bs 

7^   r  WW - 

Segmentation  by  Type,  %: 

Passenger  Van  Compact 

Large 

Cargo  Van  Compact 

Large 

Small  Pickup*  

Large  Pickup* 

Special  Purpose 

Diesel  Engines 

Fuel  Injection  

Automatic  Transmissions 

Automata     Transmissions     with     Lockup 

Clutches  

Automatic  Transmissions  with  Four  Forward 

Speeds  

4-Wheel  Drive  

*  Including  Cab  Ctiassis. 


Total  fleet 

Domestic  fleet 

Import  fleet 

1994 

1995 

1994 

1995 

1994 

1995 

20.6 
4274 
243 

20.4 
4338 
244 

20.4 
4340 
255 

20.1 
4409 
257 

22.0 
3832 
165 

21.6 
3938 

171 

3.86 
100 

3.87 
100 

3.89 
87.0 

3.93 
84.8 

3.65 
13.0 

3.54 
15.2 

18.0 
0.5 
1.5 
4.7 
6.6 
40.0 
28.7 

0.30 
99.7 
77.3 

19.6 
0.5 
1.7 
4.9 
7.7 
32.0 
33.6 

0.18 
99.6 
78.8 

19.7 
0.6 
1.7 
5.4 
5.3 

40.5 

26.7 

0.30 
100 

82.4 

22.3 
0.6 
2.0 
5.8 
5.7 

33.3 

30.6 
0.22 
100 

83.5 

6.3 

4.7 

14.8 
36.8 
422 

977" 
42.7 

20.2 
24.5 
50.6 

97.5 
52.3 

98.3 

99.0 

98.6 

99.3 

94.0 

95.4 

92.1 
36.1 

93.3 
38.0 

91.6 
34.1 

92.6 
35.5 

98.9 
50.6 

99.3 
52.2 

The  MY  1995  average  test  weight  of 
the  total  light  truck  fleet  increased  by  64 
pounds  over  that  for  MY  1994. 
bicreased  popularity  of  special  purpose 
vehicles,  heavier  trucks,  and  trucks  with 
4-wheel  drive  (4 WD)  lowered  the  fleet 
fuel  economy  in  MY  1995  but  was  offset 
slightly  by  an  increase  in  the  use  of 
automatic  transmissions  with  four 
forward  speeds  resulting  in  an  overall 
decline  of  0.2  mpg  to  20.4  mpg.  Diesel 
engine  usage  decreased  in  light  trucks  to 
0.18  percent  in  MY  1995  from  0.30 
percent  in  MY  1994.  The  share  of  the 
MY  1995  import  light  truck  fleet 
increased  to  15.2  percent. 

CAFE  levels  for  light  trucks  in  the  0- 
8,500  pounds  gross  vehicle  weight 
(GVW)  class  increased  from  18.5  mjjg  in 
MY  1980  to  21.7  mpg  in  MY  1987, 
before  declining  to  20.4  mpg  in  MY 
1995,  influenced  by  an  increase  in 


average  weight,  engine  size,  and 
performance.  Light  truck  production 
increased  from  1.9  million  in  MY  1980 
to  5.7  million  in  MY  1995.  Light  trucks 
comprised  38  percent  of  the  total  light 
duty  vehicle  fleet  production  in  MY 
1995,  more  than  triple  the  share  in  MY 
1980. 

Figure  11-4  illustrates  an  increase  in 
the  light  duty  fleet  (combined  passenger 
cars  and  light  trucks)  average  fuel 
economy  through  MY  1987,  followed  by 
a  gradual  decline.  (See  Table  11-6.) 
Passenger  car  average  fuel  economy 
remained  relatively  constant  for  MYs 
1987-1995.  The  overall  decline  in  fuel 
economy  illustrates  the  growing 
influence  of  light  trucks  and  their 
significant  impact  on  the  light  duty 
fleet. 

While  passenger  car  fleet  fuel 
economy  increased  from  MY  1994  to 


MY  1995  by  0.3  mpg  and  light  truck 
fleet  fuel  economy  decreased  by  0.2 
mpg,  the  total  fleet  fuel  economy  for  MY 
1995  increased  0.1  mpg  ovw  the  MY 
1994  level  (24.6  mpg  for  MY  1994  and 
24.7  mpg  for  MY  1995).  The  shift  to 
light  trucks  for  general  transportation  is 
an  important  trend  in  consumers' 
preference  and  has  a  significant  fleet 
fuel  consumption  effect. 

Domestic  and  import  passenger  car 
fleet  average  fuel  economies  have 
improved  since  MY  1978,  although  the 
increase  is  far  more  dramatic  for  the 
domestic Heet.  In  MY  1995,  both 
domestic  and  import  passenger  car  fleet 
average  fuel  economies  increased  from 
the  prior  year  to  27.7  mpg  and  29.9  mpg, 
respectively.  Compared  to  MY  1978, 
this  reflects  an  increase  of  9.0  mpg  for 
domestic  cars  and  2.6  mpg  for  import 
cars. 


Table  11-6.— Domestic  and  Import  Passenger  Car  and  Light  Truck  Fuel  Economy  Averages  for  Model  Years 

1978-1996 
(IN  MPG) 


UMI 


Domestic 

Import 

AH  cars 

All  light 
trudb 

Model  year 

Car 

Light 
tnjck 

Com- 
bined 

Car 

light 
truck 

Com- 
bined 

Total  fleet 

1978 

18.7 
19.3 
22.6 
24.2 
25.0 
24.4 
25.5 
26.3 
26.9 

27.3 
26.1 
29.6 
31.5 
31.1 
32.4 
32.0 
31.5 
31.6 

19.9 
20.3 
24.3 
25.9 
26.6 
26.4 
26.9 
27.6 
28.2 

1979 

17.7 
16.8 
18.3 
19.2 
19.6 
19.3 
19.6 
20.0 

19.1 
21.4 
22.9 
23.5 
23.0 
23.6 
24.0 
24.4 

20.8 
24.3 
27.4 
27.0 
27.1 
26.7 
26.5 
25.9 

25.5 
28.6 
30.7 
30.4 
31.5 
30.6 
30.3 
29.8 

18.2 
18.5 
20.1 
20.5 
20.7 
20.6 
20.7 
21.5 

20.1 

1980 

23.1 

1981  

24.6 

1982  

25.1 

1983 

24.8 

1984  

25.0 

1985  

25.4 

1986  

25.9 

Table  11-6.— Domestic  and  Import  Passenger  Car  and  ught  Truck  Fuel  Economy  Averages  for  Model  Years 

1 978-1 996— Continued 

(IN  MPG) 


Domestic 

Import 

AH  cars 

AlicN 
tnxics 

Model  year 

Car 

Light 
truck 

Com- 
bined 

Car 

Light 
tnick 

Com- 
bined 

Total  ftoet 

1987              

27.0 
27.4 
27.2 
26.9 
27.3 
27.0 
27.8 
27.3 
27.7 

20.5 
20.6 
20.4 
20.3 
20.9 
20.5 
20.7 
20.4 
20.1 

24.6 
24.5 
24.2 
23.9 
24.4 
23.8 
24.2 
23.5 
23.7 

31.2 
31.5 
30.8 
29.9 
30.1 
292 
29.6 
29.6 
29.9 

25.2 
24.6 
23.5 
23.0 
23.0 
22.7 
22.8 
22.0 
21.6 

29.6 
30.0 
292 
285 
28.4 
27.9 
28.1 
27.8 
27.6 

28.5 
28.8 
28.4 
28.0 
28.4 
27.9 
28.4 
282 
28.5 

21.7 
21.3 
20.9 
20.8 
21.3 
20.8 
21.0 
20.6 
20.4 

262 

1988 

26.0 

1989             

25.6 

1990        

25.4 

1991               

25.6 

1992           

25.1 

1993              

252 

1994  

24.6 

1995 

24.7 

Figure   I I -4 
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Since  MY  1980,  the  total  light  truck 
fleet  average  hiel  economy  and  the 
average  for  domestic  light  truck 
manufacturers  have  improved  overall, 
but  both  have  remained  below  the  fuel 
economy  level  for  the  imported  light 
truck  fleet.  The  imported  light  truck 
average  fuel  economy  has  decreased 
significantly  since  its  highest  level  of 
27.4  rapg  for  MY  1981  to  21.6  mpg  for 
MY  1995.  For  MY  1995,  the  domestic 
light  truck  fleet  has  an  average  fuel 
economy  level  of  20.1  rapg,  which  is  1.5 
mpg  lower  than  the  import  light  truck 
fleet.  For  MY  1995,  the  imported  light 
truck  fleet  fuel  economy  decreased  0.4 
mpg  below  the  MY  1994  level  to  21.6 
mpg.  The  domestic  manufacturers 
continued  to  dominate  the  light  truck 
market,  comprising  85  percent  of  the 
total  light  truck  fleet. 

The  disparity  between  the  average 
CAFEs  of  the  import  and  domestic 
manufacturers  has  declined  in  recent 
years  as  domestic  manufacturers 
maintain  relatively  stable  CAFE  values 
while  the  import  manufacturers  move  to 
larger,  higher  performance  vehicles,  and 
more  4-wheel  drive  light  trucks. 

Section  III:  1995  Activities 

A.  Passenger  Car  CAFE  Standards 

The  following  synopsis  describes 
recent  litigation  challenging  NHTSA 
actions  under  the  CAFE  program. 

Competitive  Enterprise  Institute  v. 
NHTSA,  D.C.  Cir.,  No.  93-1210 

This  case  involves  a  challenge  by  the 
Competitive  Enterprise  Institute  (CEI)  to 
NHTSA's  January  15,  1993,  decision  to 
again  terminate  rulemaking  the  agency 
commenced  to  consider  amending  the 
MY  1990  passenger  car  CAFE  standard. 
The  D.C.  Circuit  had  reversed  NHTSA's 
original  termination  decision  in  1992. 
Competitive  Enterprise  Institute  v. 
NHTSA.  956  F.2d  321,  (D.C.  Cir.  1992). 
On  February  3, 1995,  the  court  issued  a 
unanimous  decision  dismissing  the 
petition  for  review  and  upholding  the 
agency's  decision  not  to  amend  the  MY 
1990  passenger  car  CAFE  standard. 
Competitive  Enterprise  Institute  v. 
NHTSA.  45  F.3d  481.  (D.C.  Cir.  1995). 
CEI  filed  a  petition  for  rehearing  on 
March  20, 1995.  the  agency  filed  its 


response,  opposing  rehearing,  on  April 
24. 1995.  On  May  17, 1995.  the  Court 
denied  rehearing  and  rehearing  en  banc. 

B.  Light  Truck  CAFE  Standards 

The  agency  issued  an  advance  notice 
of  proposed  rulemaking  for  Light  Truck 
Average  Fuel  Economy  Standards  for 
MYs  1998-2006  (59  FR  16324;  April  6. 
1994).  The  agency  sought  information 
that  would  help  to  assess  the  extent  to 
which  manufacturers  can  improve  light 
truck  fuel  economy,  the  benefits  and 
costs  to  consumers  of  improved  fuel 
economy,  the  benefits  to  the  Nation  of 
reducing  fuel  consumption,  and  the 
number  of  model  years  that  should  be 
covered  by  the  proposal. 

The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1996.  P.L.  104-50. 
directed  the  agency  not  to  expend  funds 
"to  prepare,  propose,  or  promulgate  any 
regulations  *  *  •  prescribing  CAFE 
standards  for  automobiles,  as  defined  in 
such  title,  in  any  model  year  that  differs 
from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section."  The  Act  was  passed  while  the 
agency  was  considering  the  MY  1998 
Ught  truck  standard.  Subsequently,  the 
agency  issued  a  notice  of  proposed 
rulemaking  proposing  a  light  truck  fuel 
economy  standard  for  MY  1998  of  20.7 
mpg,  which  is  the  current  standard.  A 
final  rule  will  be  issued  early  in  1996. 

C.  Low  Volume  Petitions 

49  U.S.C.  32902(d)  provides  that  a 
low  volume  manufacturer  of  passenger 
cars  may  be  exempted  from  the 
generally  applicable  passenger  car  fuel 
economy  standards  if  these  standards 
are  more  stringent  than  the  maximum 
feasible  average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufacturer  at  its  maximum  feasible 
level.  A  low  volume  manufacturer  is 
one  that- manufactured  fewer  than 
10.000  passenger  cars  worldwide,  in  the 
model  year  for  which  the  exemption  is 
sought  (the  affected  model  year)  and  in 
the  second  model  year  preceding  that 
model  year. 

NHTSA  acted  on  four  low  volume 
petitions  in  1995.  which  were  filed  by 


Bugatti  International  Holding.  SA 
(Bugatti  International).  MedNet,  Inc., 
Rolls-Royce,  and  Lamborghini. 

Bugatti  International  filed  a  joint  low 
volume  petition  for  Bugatti  and  Lotus 
high  performance  vehicles.  Bugatti 
International  requested  alternative 
standards  for  its  passenger  cars  for  MYs 
1994. 1995.  and  1996.  Because  of  the 
financial  instability  of  Bugatti,  Lotus 
resubmitted  to  the  agency  its  own  low 
volume  petition.  The  agency  is 
reviewing  Lotus'  petition  and  will 
respond  in  early  1996. 

MedNet,  Inc.,  requested  an  alternative 
standard  for  its  recently  acquired 
Dutcher  PTV  vehicles  for  MYs  1995, 

1996,  and  1997.  NHTSA  established  an 
alternative  standard  of  17.0  mpg  for  the 
three  model  years  (60  FR  47877; 
September  15. 1995). 

Rolls-Royce  requested  an  alternative 
standard  for  its  passenger  cars  for  MY 

1997.  NHTSA  issued  a  proposed 
decision  to  grant  an  alternative  standard 
of  15.1  mpg  for  MY  1997  (60  FR  37861; 
July  24. 1995). 

Lamborghini  filed  a  joint  low  volume 
petition  for  Lamborghini  and  Vector 
high  performance  vehicles.  Lamborghini 
requested  alternative  standards  for  its 
passenger  cars  for  MYs  1995. 1996.  and 
1997.  NHTSA  is  reviewing  this  petition 
and  will  respond  in  early  1996. 

Rolls  Royce  filed  a  low  volume 
petition  for  MYs  1998  and  1999  in 
December  1995.  NHTSA  v>rill  respond  to 
this  petition  during  1996. 

D.  Enforcement 

49  U.S.C.  32912(b)  imposes  a  civil 
penalty  of  $5  for  each  tenth  of  a  mpg  by 
which  a  manufacturer's  CAFE  level  falls 
short  of  the  standard,  multiplied  by  the 
total  number  of  passenger  automobiles 
or  light  trucks  produced  by  the 
manufacturer  in  that  model  year.  Credits 
that  were  earned  for  exceeding  the 
standard  in  any  of  the  three  model  years 
immediately  prior  to  or  subsequent  to 
the  model  years  in  question  can  be  used 
to  o^et  the  penalty. 

Table  m-l  shows  the  most  recent 
CAFE  fines  paid  by  manufacturers. 
Final  CAFE  figures  for  MY  1994  were 
not  available  for  most  manufacturers. 


Table  lll-l.— Cafe  Fines  Collected  During  FY  1995— Continued 


Table  III-1.— Cafe  Fines  Collected  During  FY  1995 


Model  year 


1990 
1991 
1992 
1993 


Manufacturer 

Callaway  Cars,  Inc 

Consulier  Industries ~ ~ 

Maserati 

Consulier  Industries 

Mercedes-Benz 

Consulier  Industries 

Peugeot  

Porsche ■ 


Amount  fined 


($20,400) 

50 

1.600 

50 

18.122.440 

50 

910 

668.500 


Date  paid 


12/94 
01/95 
12/94 
01/95 
12/94 
01/95 
10/94 
10/94 


Model  year 


1994 
1995 


Manufacturer 


Mercedes-Benz 

Land  Rover 

AutokraftLtd  .... 

BMW  

Mercedes-Benz 
Mercedes-6eru 


Amomt  fined 


13,531,590 

1.094,660 

2,590 

7.427.160 

11,254,080 
7,498,995 


Dote  paid 


12/94 
01/95 
06/95 
09/95 
12/94 
12/94 


E.  Partnership  for  a  New  Generation  of 
Vehicles  (PNGV) 

The  agency  has  been  assisting,  within 
existing  resources,  the  PNGV 
participants  in  the  early  stages  of 
subsystem  development  and  systems 
analysis  in  support  of  the  objectives  of 
the  program.  In  addition  to  limited  staff 
participation  by  NHTSA  and  the  Volpe 
National  Transportation  Systems  Center 
(Volpe  Center)  in  selected  materials  and 
systems  analysis  activities,  the 
Department,  along  with  the  Department 
of  Commerce,  has  funded  the  National 
Research  Council's  annual  review  of  the 
PNGV  program. 

The  Joint  Conference  Report  on  the 
DOT  budget  for  FY  1996  removed  funds 
for  agency  support  of  PNGV  activities  in 
safety  and  infrastructiu«  analysis.  The 
reasoning  for  this  deletion  of  funds  was 
that  the  Congress  felt  that  the  agency 
did  not  need  funds  until  the  PNGV 
vehicles  were  further  defined. 
Nevertheless,  the  agency  will  continue 
to  make  its  staff  available  wherever  they 
can  be  of  use  in  the  PNGV  program. 

F.  Advisory  Committee  on  Personal 
Motor  Vehicle  Greenhouse  Gas 
Reductions 

As  part  of  the  Administration's 
"Climate  Change  Action  Plan,"  the 
White  House  formed  a  one-year 
advisory  committee  to  develop 
recommendations  to  reduce  greenhouse 
gas  emissions  by  light  vehicles  to  the 
year  1990  level.  The  committee 
comprised  29  members  representing 
environmental  and  public  interest 
groups,  automotive  manufacturers,  fuel 
suppliers,  vehicle  users,  and  state  and 
local  governments. 

The  goal  of  the  committee  was  to 
develop  policy  options  that  will  cost- 
effectively  reduce  greenhouse  gas 
emissions  from  the  use  of  light  vehicles 
(cars  and  light  trucks)  to  the  1990  level 
by  years  2005,  2015,  and  2025.  These 
policy  options  encompassed  reductions 
in  vehicle-miles-traveled  (VMT),  vehicle 
efficiency  enhancement,  and  alternative 
fuels.  The  committee  examined: 

•  vehicle  tcichnologies; 

•  fuels  with  lower  carbon  content; 

•  vehicle-based  regulatory  strategies 
such  as  CAFE; 


•  vehicle  taxes  and/or  rebates; 

•  market-based  actions  to  reduce  VMT 
(fuel  taxes,  congestion;  and  pricing, 
and  pay-at-the-pump  insurance) 

•  other  approaches  (e.g.,  changed  land- 
use  patterns,  increased  mass  transit, 
telecommuting.  Intelligent 
Transportation  Systems  (ITS),  and 
increased  carpooling). 

On  September  20, 1995.  the  advisory 
group  conducted  its  final  meeting  and 
failed  to  form  a  consensus  report  for  the 
Administration  on  the  recommendation 
to  reduce  light  vehicle  greenhouse  gas 
emissions. 

G.  Contract  Activities 

During  1995.  NHTSA  continued  to 
fund  the  maintenance  of  a  database  that 
details  the  finances,  products,  and 
production  capacities  of  North 
American  automobile  manufacturing 
plants.  This  program  is  administered  by 
the  Volpe  Center  with  annual  funding  of 
$60,000. 

In  response  to  a  request  in  the 
Conference  Report  on  the  FY  1995  DOT 
Appropriations  Act.  NHTSA  also 
initiated  a  study  of  the  unique 
capabilities,  uses,  and  utility 
requirements  of  light  trucks  that  result 
in  design  constraints  for  fuel  economy 
improvement.  This  study  is  also  being 
conducted  by  the  Volpe  Center,  using 
the  $300,000  appropriation  designated 
by  Congress  for  the  study.  The  final 
report  will  be  available  early  in  1996. 

Finally,  the  agency  has  awarded  a 
small  contract  of  $46,750  to  study  the 
potential  fuel  economy  improvements 
that  could  be  achieved  by  the 
application  of  variable  valve  timing  to 
conventional  engines.  This  study  will 
include  an  analysis  of  the  cost 
implications  of  the  technology.  The 
report  v«dll  be  published  in  1996. 

Section  IV:  Use  of  Advanced 
Technology 

This  section  fulfills  the  statutory 
requirement  of  Section  305  of  TiUe  III  of 
the  Department  of  Energy  Act  of  1978 
(P.L  95-238).  which  directs  the 
Secretary  of  Transportation  to  submit  an 
annual  report  to  Congress  on  the  use  of 
advanced  technologies  by  the 
automotive  industry  to  improve  motor 


vehicle  fuel  economy.  This  report 
focuses  on  the  introduction  of  new 
models,  advances  in  engine  and 
transmission  technology,  the 
application  of  materials  to  save  weight, 
and  the  advances  in  electronic 
technology  which  improved  fuel 
economy  in  MY  1995. 

A.  New  Models 

Domestic  auto  manufacturers 
introduced  a  number  of  significant  new 
products  and  made  major  changes  to 
several  existing  models  for  MY  1995. 
Chrysler  replaced  its  compact  Sundance 
and  Shadow  models  with  the  Neon 
which  has  a  lai^r  interior,  but  weighs 
about  100  lbs  less  and  achieves  an 
average  fuel  economy  of  over  34  mpg. 
5.5  mpg  higher  than  the  predecessor 
models.  Chrysler  also  replaced  the  mid- 
size Spirit  and  Acclaim  with  the  Dodge 
Stratus  and  Chrysler  Cirrus.  These 
models  weigh  about  the  same  as  their 
predecessors,  but  the  average  fuel 
economy  is  about  1  mpg  lower  due  to 
more  emphasis  on  higher  performance 
engine  options.  Chrysler  introduced  the 
Cluysler  Sebring  and  Dodge  Avenger 
sports  coupes  which  averaged  27.7  mpg. 
TTiey  replace  certain  Chrysler  LeBaron 
models  and  the  Dodge  Daytona  which 
had  been  previously  discontinued.  Both 
cars  are  produced  for  Chrysler  by 
Mitsubishi  at  its  Illinois  assembly  plant. 
Mitsubishi  also  produced  a  new  Eagle 
Talon  for  Chrysler  which  has  better 
performance  and  improved 
aerodynamics,  but  is  similar  to  the 
previous  model  in  fuel  economy. 

Ford  introduced  a  front-wheel  drive 
minivan,  the  Windstar,  supplementing 
the  Aerostar  rear-wheel  drive  model 
which  remains  in  producticm.  The 
Windstar  achieved  an  average  fuel 
economy  of  22.8  mptg,  1  mpg  better  than 
the  Aerostar.  The  Ford  Explorer  sport 
utiUty  was  restyled  for  MY  1995  and 
included  dual  airbags,  side  door  beams, 
and  redesigned  front  suspension.  Tlie 
new  Explorer  weighs  an  average  of 
about  250  lbs  more  than  its  predecesscv, 
but  achieves  about  the  same  fuel 
economy.  The  Ford  Tempo/Mercury 
Topaz  model  was  replaced  by  an 
entirely  new  model,  the  Ford  Contour/ 
Mercury  Mystique,  and  featured  new 
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engines  and  transmissions,  as  well.  This 
is  a  world  car  program  with  a  European 
counterpart  known  as  the  Ford  Mondeo. 
The  Contour/Mystique  is  over  200  lbs 
heavier  than  the  Tempo/Topaz,  but  fuel 
economy  is  better  by  about  2.5  mpg. 
Ford  also  redesigned  the  Lincoln 
Continental  which  becomes  the  first 
front-wheel  drive  Ford  product  to  use  a 
V-fl  engine.  The  engine  is  a  4-valve-per- 
cylinder  dual  overhead  cam  (DOHC) 
design.  The  Continental  has  dual 
airbags,  four-wheel  disc  brakes,  a  load 
leveling  suspension,  and  driver-selected 
modes  for  power  steering  effort  and  ride 
control.  The  new  model  weighs  about 
400  lbs  more  than  the  1994  model,  and 
the  fuel  economy  is  about  0.8  mpg 
lower. 

The  General  Motors  Blazer  and  Jimmy 
compact  sport  utilities  were  restyled  for 
improved  aerodynamics  and  featured 
better  ride  and  handling.  The  new 
models  achieved  about  the  same  fuel 
economy  as  the  1994  models.  A  4-door 
model  was  added  to  the  large  sport 
utility  models  of  the  Chevrolet  Tahoe 
and  GMC  Yukon.  This  4-door  model  is 
lighter  and  14  in.  shorter  than  the 
Suburban  and  is  also  available  with 
either  2WD  or  4WD.  The  subcompact 
Geo  Metro  was  redesigned  to  have  a 
larger  interior  and  a  4-cylinder  engine  in 
the  4-door  models.  The  weight  of  the 
new  models  increases  by  200  lbs.  and 
the  fuel  economy  declines  to  an  average 
of  44  mpg,  still  one  of  the  best  in  the 
industry.  T^e  compact  Chevrolet 
Cavalier  and  Pontiac  Sunfire  were 
completely  redesigned  for  the  Tirst  time 
since  their  introduction  in  1982.  The 
new  models  have  longer  wheelbases, 
but  shorter  overall  length,  offer  an 
optional  4-valve-per-cylinder  engine, 
and  have  an  average  fuel  economy  more 
than  1  mpg  higher  than  the  1994 
models.  Compared  to  the  original  1982 
models,  the  1995  Cavalier/Sunfire 
models  weigh  about  250  lbs  more  due 
to  a  higher  content  of  convenience, 
safety,  and  emissions  equipment  but 
still  deliver  about  1.8  mpg  more  in  fuel 
economy.  The  mid-size  Chevrolet 
Lumina  was  extensively  redesigned  and 
the  coupe  was  redesignated  as  the 
Monte  Carlo.  The  weight  remains  about 
the  same,  but  the  average  fuel  economy 
has  declined  by  about  0.5  mpg.  Finally, 
GM  introduced  entirely  new  mid-size 
Buick  Riviera  and  Oldsmobile  Aurora 
models.  These  replace  the  Riviera  and 
Toronado  models  that  were 
discontinued  after  MY  1993.  The 
Riviera  uses  a  significantly  redesigned 
version  of  the  pushrod  3.8  L  V-6  engine 
with  a  supercharger  option  while  the 
Aurora  uses  a  new  4  L  DOHC  V-8.  Both 


models  are  heavier  and  have  lower  fuel 
economies  than  their  predecessors. 

Among  the  import  manufacturers, 
BMW  redesigned  its  7-series  models  for 
greater  body  rigidity,  improved 
suspension,  longer  wheelbase,  and  dual 
airbags.  The  average  weight  of  the  series 
is  unchanged,  but  the  fuel  economy  has 
improved  by  about  0.6  mpg. 

Honda  introduced  its  first  minivan, 
the  Odyssey,  which  was  based  on  the 
Accord  platform.  It  has  3  rows  of  seats, 
accommodating  up  to  7  passengers  and 
an  average  fuel  economy  of  25.5  mpg. 

Hyundai  introduced  a  redesigned 
mid-size  Sonata  model  with  a  new 
platform,  interior,  suspension,  longer 
wheelbase,  and  dual  airbags.  Fuel 
economy  improved  by  about  0.8  mpg. 
Hyundai  also  replaced  its  subcompact 
Excel  with  a  compact  Accent  model. 
This  model  also  features  a  new 
suspension,  dual  airbags,  and  a  longer 
wheelbase.  Average  fuel  economy  is 
improved  by  about  1  mpg  to  36.9  mpg. 

Another  South  Korean  Manufacturer, 
Kia,  expanded  its  line  of  vehicles 
on'ered  for  sale  in  the  U.S.  by  adding  a 
compact  sports  utility  model,  the 
Sportage.  The  Sportage  is  available  in 
both  2WD  and  4WD  versions  and 
averaged  25.5  mpg  for  MY  1995. 

Mazda  introduced  a  redesigned 
compact  Protege  with  dual  airbags,  a 
larger  interior,  two  optional  EXDHC 
engines,  and  an  average  fuel  economy 
that,  at  35.5  mpg,  was  3  mpg  higher  than 
the  previous  model.  Mazda  also 
introduced  a  new  line  of  sedans  called 
the  Millenia.  One  of  the  engine  options 
on  the  Millenia  is  the  2.3  L,  4-valve-per- 
cylinder,  DOHC  Miller  cycle  V-6  with 
a  supercharger.  This  model  achieves 
about  1  mpg  better  fuel  economy  than 
the  conventional  2.5  L  standard  engine. 

As  a  companion  to  the  Eagle  Talon, 
Mitsubishi  introduced  a  redesigned 
Eclipse  sports  model.  It  was  over  100  lbs 
heavier  than  the  predecessor  model,  but 
achieved  about  the  same  fuel  economy. 

Nissan  introduced  major  redesigns  of 
three  passenger  car  lines  for  MY  1995: 
the  Sentra,  the  240SX,  and  the  Maxima. 
All  three  lines  now  include  dual 
airbags,  and  each  has  a  fuel  economy 
rating  of  about  2  mpg  higher  than  the 
previous  model  and  a  larger  interior 
volume.  The  Maxima  includes  a 
redesigned  3  L  DOHC  V-6  engine. 

Land  Rover  introduced  the  first  major 
redesign  in  25  years  of  its  luxury  sport 
utility,  the  Range  Rover  4.0  SE.  The  new 
model  has  better  ride  and  handling, 
dual  airbags.  and  somewhat  higher  fuel 
economy  with  the  redesigned  4  L  V-8 
engine. 

The  compact  Subaru  Legacy  was 
redesigned  to  include  greater  interior 
volume  and  dual  airbags.  Fuel  economy 


improved  by  over  1  mpg  on  both  the 
2WD  and  4WD  versions  of  this  model. 

The  subcompact  Suzuki  Swift  was 
redesigned  like  the  companion  Geo 
Metro  to  have  a  longer  wheelbase.  larger 
interior,  and  dual  airbags.  Average  fuel 
economy  increased  by  nearly  1  mpg  to 
44.4  mpg. 

Toyota's  new  models  for  MY  1995 
included  a  redesign  of  the  subcompact 
Tercel  to  include  dual  airbags  and  a  new 
1.5  L  4-  valve-per-cylinder  DOHC 
engine  that  yielded  an  average  fuel 
economy  of  39.5  mpg,  nearly  4  mpg 
higher  than  the  1994  model.  Toyota  also 
introduced  the  new  Avalon,  Toyota's 
first  large  car  with  6-passenger  seating. 
Its  fuel  economy  averaged  26.9  mpg,  one 
of  the  highest  values  for  a  large  car. 
Toyota's  Lexus  LS400  was  redesigned  to 
have  a  longer  wheelbase,  larger  interior, 
and  a  new  4  L  V-6.  The  LS400  is  lighter 
by  about  250  lbs  and  delivers  nearly  2 
mpg  higher  fiiel  economy  than  its 
predecessor.  Toyota's  compact  pickup 
line  was  redesigned  for  MY  1995  and 
renamed  the  Tacoma.  The  base  engine 
for  the  4 WD  models  was  enlarged  to  2.7 
L  and  the  optional  engine  on  both  lines 
is  a  new  3.4  L  DOHC  V-6.  The  4WD 
models  are  lighter  and  achieve  about  0,5 
mpg  higher  average  fuel  economy.  The 
2WD  models,  however,  weigh  about  the 
same  as  their  predecessors,  but  have 
about  1  mpg  lower  average  fuel 
economy. 

Volkswagen  redesigned  its  compact 
Passat  line  to  be  mid-size  without 
changing  the  average  weight  or  fuel 
economy  of  these  models.  The  Cabriolet 
model  was  replaced  after  a  year's 
absence  with  a  new,  larger  Cabrio  model 
that  weighed  about  300  lbs  more  but 
achieved  nearly  the  same  fuel  economy 
as  the  16-year  old  design. 

B.  Engine  and  Transmission  Technology 

Several  new  engine  designs  and  some 
significant  engine  redesigns  were 
introduced  on  light  vehicles  for  sale  in 
the  U.S.  for  MY  1995.  The  new  engines 
for  Chrysler  include  a  2  L,  4-valve-per- 
cylinder.  4-cylinder  engine  for  use  in 
the  Neon,  the  Stratus,  and  the  Talon  in 
various  versions.  It  is  produced  in 
single-overhead  camshaft  (SOHC)  and 
DOHC  configurations,  and  the  DOHC 
design  is  offered  in  naturally  aspirated 
and  turbocharged  versions.  Another 
new  Chrysler  engine  is  a  similar,  but 
larger,  2.4  L  DOHC,  4-valve,  4-cylinder 
engine  with  a  balance  shaft  for  die 
Cirrus  and  Stratus.  Chrysler  also 
introduced  a  2.5  L  SOHC,  4-valve  V-6 
for  the  Cirrus  and  Stratus.  All  of  these 
engines  use  cast  iron  blocks  with 
aluminum  cylinder  heads.  The  2  L 
DOHC  engine  has  the  highest  specific 
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output  of  any  naturally  aspirated  engine 
that  Chrysler  has  ever  produced. 

Ford  developed  two  new  engines  for 
its  new  Contour  and  Mystique  models — 
the  2  L  4-cylinder  "Zetec,"  and  the  2.5 
L  V-6  "Duratec."  Both  engines  use  4 
valves.per  cylinder.  The  Zetec  is  SOHC 
with  cast  iron  block  and  aluminum 
cylinder  head  while  the  Duratec  is 
DOHC  with  aluminum  block  and 
cylinder  heads.  Foird  claims  the  Duratec 
engine  is  the  smallest  and  lightest  V-6 
engine  in  the  world  for  its  displacement, 
and  Ford  has  established  a  100.000-mile 
interval  for  major  service  of  the  engine. 
A  significant  engine  modification  at 
Ford  was  the  adaptation  of  the  4.6  L 
DOHC  4-valve  V-8  for  a  transverse, 
FWD  installation  for  the  Lincoln 
Continental.  This  is  Ford's  first 
application  of  a  V-6  engine  in  a  FWD 
car.  This  engine  was  previously  used 
only  in  the  rear-wheel  drive  Mark  Vm. 

GM  introduced  a  4  L  version  of  its 
Premium  V  engine  family  for  the 
Oldsmobile  Aurora.  This  engine  is  a 
DOHC  V-8  with  4  valves  per  cylinder 
and  uses  an  aluminum  block  and 
cylinder  heads.  A  1.3  L  SOHC  4- 
cylinder  was  added  to  the  Geo  Metro 
line  to  augment  the  previous  1  L  3- 
cylinder  engine.  The  engine  has  an 
altmiinum  block  and  cylinder  head  and 
produces  40  percent  more  horsepower 
than  the  3-cylinder.  GM  also  refined  the 
2.3  L  Quad  4  engine  by  adding  two 
balance  shafts  to  reduce  the  engine 
vibration.  The  GM  3.8  L  V-6  received 
extensive  improvements  with  larger 
valves,  lighter  pushrod  valve  train,  and 
a  lower,  lighter  engine  block.  The 
redesigned  engine  produces  more 
power,  better  fuel  economy,  and  less 
emissions  than  its  predecessor. 

Mazda  introducra  a  modification  of 
the  conventional  spark  ignition  engine 
called  the  "Miller  cycle."  By  using  a  late 
closing  of  the  intake  valves  coupled 
with  a  supercharger,  the  Miller  cycle 
design  reduces  pumping  losses  while 
retaining  high  power  and  mid-range 
torque.  The  optional  2.3  L  DOHC  4- 
valve  V-6  Miller  cycle  engine  produces 
better  fuel  economy  and  better 
performance  in  the  Mazda  Millenia  than 
the  similar,  but  conventional  cycle,  2.5 
L  standard  engine.  Mazda  also  claims 
that  its  Miller  cycle  engine  will  have  1.3 
times  better  durability  than 
conventional  engines. 

Mercedes-Benz  introduced  a  4-valve- 
per-cylinder,  naturally  aspirated  diesel 
engine  with  a  catalytic  converter  that 
meets  50  state  emissions  standards.  The 
new  engine  is  an  indirect  injection 
design  with  a  variable  rdsonanoe  intake 
manifold  to  improve  the  torque 
performance.  It  was  offered  in  the  3,500- 
Ib  E300  sedan  where  it  achieved  an 


average  fuel  economy  of  34.2  mpg.  the 
highest  fuel  economy  of  any  car  of  over 
2.700  lbs  curb  weight. 

Nissan  developed  a  3  L  DOHC  V-6 
"VQ"  engine  with  aluminum  block  and 
cylinder  heads  for  vae  in  its  Maxima 
passenger  care.  The  engine  has  lower 
internal  fiiction  and  lifter  rotating 
parts  than  its  predecessor,  resultii^  in 
improved  performance  and  fuel 
economy  for  the  Maxima.  This  engine  is 
expected  to  be  produced  in  other  sizes 
in  the  future  for  other  Nissan  models. 

Saab  began  offering  its  "Light 
Pressure  Turbo  (LPT)"  2.3  L  engine  in 
U.S.  models  of  the  9000.  This  engine 
has  a  lower  turbocharger  boost  pressure 
that  achieves  better  fuel  economy  with 
smoother  power  flow  by  reducing  the 
typical  turbocharger  lag.  The  Saab  9000 
with  this  LPT  engine  had  the  best  fuel 
economy  of  any  large  car  in  MY  1995. 

New  transmissions  for  MY  1995 
include  the  Ford  4-speed  automatic  for 
the  Contour  and  Mystique  which 
featiires  a  belt-rather  than  gear-drive  to 
the  final  drive.  Ford  claims  this 
electronically  controlled  transmission  is 
the  most  compact  4-speed  automatic  for 
its  torque  capacity.  Ford  also  designed 
a  new  5-speed  manual  transmission  for 
these  models  that  has  low  fiiction 
bearings  and  is  synchronized  in  all 
gears.  GM  developed  its  first  4-speed 
transverse  automatic  transmission  for 
use  in  compact  cars. 

C.  Electronics 

As  electronic  devices  for  safety  and 
convenience  proliferate,  much  of  the 
improvements  in  electronics  are 
centered  on  further  integration  of  the 
control  systems.  MY  1995  saw  an 
increase  in  the  appUcation  of  anti-lock 
braking  systems,  traction  control,  anti- 
theft  devices,  and  remote  locking 
systems.  New  or  more  advanced 
electronic  systems  are  being  applied  to 
engine  diagnostics,  more  sophisticated 
air  bag  systems,  vehicle  stability 
controls,  and  navigation  systems.  The 
auto  industry  and  its  suppliers  are 
developing  computers,  integrated 
circuits,  and  multiplex  wiring  to 
simplify  and  improve  the  operation  of 
the  variety  of  electronic  systems 
contained  in  the  modem  vehicle. 

D.  Materials 

Although  the  average  weight  of  the 
new  passenger  car  and  light  truck  fleets 
incr^sed  for  MY  1995,  auto 
manufacturers  introduced  significant 
new  applications  of  lighter  or  stronger 
materials  that  precluded  greater  weight 
increases  on  some  models.  According  to 
information  included  in  Ward's 
Automotive  Yearbook  1995,  several 
materials  have  increased  their  share  of 


the  composition  of  the  typical  Camily 
vehicle  between  1990  and  1995.  These 
materials  include  high-  and  medium- 
strength  steel,  stainless  steel,  plastics 
and  plastic  composites,  aluminum, 
powder  metal  (I^.  magnesium,  and 
glass.  These  increases  have  been  at  the 
expense  of  several  of  the 'more 
traditional  automotive  materials:  r^ular 
steel,  cast  irtn.  copper  and  brass,  and 
zinc. 

Some  of  the  notable  applications  of 
lighter  or  stronger  materials  are 
discussed  in  the  followina  paragrai^ 

Examples  of  new  model  uses  of  nig^- 
and  medium-strength  steels  include 
medium-strength  steel  for  the  hood, 
door,  and  rear-hatch  outer  panels  of  the 
Eagle  Talon/Mitsubishi  Eclipse  and 
hi^-strength  steel  for  the  longitudinal 
fiame  rails.  The  fraat  door  inner  panels 
and  hinge  reinforcunaits  of  the  Dodge/ 
Plymouth  Neon  are  high-strength  steel. 
Ford  uses  bake-hardenable  medium- 
strength  steel  for  outer  body  panels  on 
the  Windstar  minivan  and  the  Contour 
and  Mystique  sedans. 

New  applications  for  plastics  for  MY 
1995  have  been  mainly  in  small  parts 
and  oxiversions  from  one  type  of  plastic 
to  another.  Some  of  the  notable 
applications  include  sheet  molding 
composite  (SMC)  hoods  for  the  Fcwd 
Windstar  and  hoods  and  front  fenders 
for  the  Lincoln  Contin«ital.  Plastic 
intake  manifolds  are  widely  used,  and 
new  applications  for  MY  1995  include 
the  Ford  2  L,  16- valve  engine,  the 
Cadillac  Northstar  and  Olds  Aurora 
V-8s.  and  the  Ford  Windstar  3.8  L  V- 
6. 

Much  of  the  growth  in  use  of 
aluminum  in  MY  1995  vehicles  can  be 
attributed  to  Ford  Motor  Company 
applications.  The  Duratec  V-6  engine 
for  the  Contour/Mystique  models  is  the 
first  U.S.-production  6-cylinder  engine 
with  both  the  block  and  heads  of 
aluminum.  The  new  Lincoln 
Continental  uses  the  Ford  modular  V-8 
for  the  first  time,  and  this  engine 
contains  about  70  ll>s  of  aluminum.  The 
restyled  Ford  Crown  Victoria  and 
Mercury  Grand  Marquis  use  aluminum 
deck  lids.  Aluminum  wheels  are 
standard  equipment  on  more  cars  fit>m 
all  manufacturers  and  are  also  popular 
options.  Also  of  note  is  the  Ford  test 
fleet  of  20  Mercury  Sables  designed 
with  aluminum  body  structures  and 
body  panels.  These  vehicles  weigh 
about  400  lbs  less  than  the  production 
Sable  and  are  being  evaluated 
extensively  in  a  42-month  program  with 
a  number  of  organizations  at  a  variety  of 
locations. 

PM  connecting  rods  are  approaching 
universal  application  in  U.S.  production 
spark  ignition  engines.  New  for  MY 
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1995  are  PM  connecting  rods  for  the 
Ford  Duratec  V-6.  3.8  L  V-6,  and  the 
modular  V-8  for  the  Lincobi 
Continental.  Chrysler  uses  PM  for  the 
connecting  rods  of  the  2  and  2.4  L 
engines,  and  CM  added  PM  rods  to  the 
Aurora  and  Northstar  Premium  V 
engines  which  completes  GM's 
conversion  to  PM  connecting  rods.  CM 
also  used  PM  gears  for  the  parking  hrake 
of  its  new  4-speed  automatic 
transmission  for  small  cars. 

The  CM  Aurora  V-8  engine  uses 
magnesium  camshaft  covers,  baffles, 
and  oil  filter  adapters  for  MY  1995.  Ford 
uses  magnesium  for  some  of  the  seat 
stanchions  for  the  Windstar  minivan. 
On  the  experimental  side,  Chrysler  built 
a  light-weight  version  of  the  Neon 
compact  car,  reducing  the  weight  by  600 
lbs.  This  vehicle  employs  an  aluminum 
body  and  engine  block  but  also  uses 
magnesium  for  seat  frames,  instrument 
panel  structiires,  and  parts  of  the 
steering  column. 

E.  Summary 

The  continued  availability  and  low 
cost  of  gasoline  has  encouraged  the 
production  and  sale  of  larger,  heavier 
passenger  cars  and  light  trucks.  The 
increased  popularity  of  light  trucks 
relative  to  passenger  cars  and  the 
popularity  of  accessories  that  add 
weight  and  draw  additional  power  from 
the  engine  have  reduced  the  fuel 
economy  of  the  vehicles.  Nevertheless, 
there  was  still  progress  in  improving 
fuel  economy  evident  in  many  new 
model  introductions.  Much  of  the 
improvement  was  due  to  innovations  in 
engine  technology,  but  there  was  also 
some  weight  reduction  accompUshed 
through  more  efficient  packaging  design 
and  the  u.se  of  lighter  or  stronger 
materials. 

IFR  Doc.  96-10963  Filed  5-3-96:  8:45  am) 

[Docket  No.  M-11;  Nottc*  2] 

Decision  that  Nonconfomiing  1990 
Porsche  944  S2  2-Ooor  Hatchbacli 
Passengef  Cars  srs  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990  Porsche  944 
S2  2-door  hatchback  p>assenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990  Porsche 
944  S2  2-door  hatchback  passenger  cars 
not  originally  manufactured  to  comply 
with  all  appUcable  Federal  motor 


vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1990 
Porsche  944  S2  2-door  hatchback),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 
DATES:  This  decision  is  effective  May  6, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  CompUance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
NaticHial  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
appUcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiuvrs  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  \be  Federal 
Register. 

LPC  of  New  York,  Inc.  of 
Ronkonkoma,  New  York  (Registered 
Importer  R-96-100)  petitioned  NHTSA 
to  decide  whether  1990  Porsche  944  S2 
2-door  hatchback  passenger  care  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  Febniary  22, 1996  (61  PR 
6891)  to  afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 


response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  fbr  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accomsanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eUgible  for  mitry.  VSP-152  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  f'WTSA  hereby  decides  that  a 
1990  Porsche  944  S2  2-door  hatchback 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  s^ety  standards  is  substantially 
similar  to  a  1990  Porsche  944  S2  2-door 
hatchback  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  49  U.S.C. 
30115,  and  is  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

ABtharitjr:  49  U.S.C  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  30, 1996. 

VUriijmelaoehs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  96-11112  Filed  5-3-96:  8:45  am] 


Surface  Trsnaportation  Board  ■ 
[Docket  No.  AS-67  (Sub-No.  33X)] 

8oo  Una  Railroad  Company— 
Abandonment  Examplion— in  the 
Countias  of  DaHrami,  Claatwalsr,  and 
Polk  Countiaa.  KM 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505.  the 
Board  exempts  from  the  reqviirements  of 


■  The  IOC  Tennination  Act  of  leSS,  Pub.  L.  Na 
1(M-8S,  109  Stat.  803  (the  Act),  wrhich  vnt  enacted 
on  December  29. 1095,  and  took  effect  on  January 
1. 19W,  aboliebed  the  Interatate  Coounerce 
Coouniaaitm  (IOC)  and  tnnafenvd  certain  function* 
and  proceedings  to  the  Surface  Transpurtation 
Boeid  (Boerd).  Section  204(bMl)  of  the  Act 
pnnridee,  in  general,  that  proceeding*  pending 
befan  the  ICC  on  the  efbctive  date  of  that 
lagUlation  ahall  be  decided  under  the  lew  in  efiect 
prior  to  lenuary  1, 1996,  Inaofar  at  they  involve 
ninction*  retained  by  the  Act.  Thi*  notice  relate*  to 
a  proceeding  that  wa*  pending  with  the  IOC  prior 
to  lenuary  1, 1906,  and  to  function*  that  are  lubfect 
to  Boerd  juriadiction  pursuant  to  49  U.S.C  10903. 
Therefore,  thi*  notice  applie*  the  law  in  aSect  prior 
to  the  Act,  and  citation*  are  to  the  fanner  tectiona 
of  the  ctatuta.  unlee*  otherwi*e  indiceted. 
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the  Soo  Line  Railroad  Company  of  40.39 
miles  of  rail  line  between  milepost 
410.70  near  Gully  and  milepost  370.31 
at  Bemidji,  MN,  subject  to:  (1)  standard 
labor  protection  conditions;  and  (2)  a 
public  use  condition. 

DATES:  The  exemption  will  be  effective 
June  5, 1996,  unless  stayed  or  a  formal 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  is  filed. 
Statements  of  intent  to  file  an  OFA  ^ 
under  49  CFR  1152.27(c)(2)  and  requests 
for  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  May  16, 1996;  petitions  to  stay 
must  be  fil^  by  May  21, 1996;  petitions 


'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.CC.2d  164  (1987). 


to  reopen  must  be  filed  by  May  31, 
1996. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  Docket  No. 
AB-57  (Sub-No.  33X)  must  be  filed 
with:  Office  of  the  Secntary,  Case 
Control  Branch.  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  D.C.  20423;  in  addition,  a 
copy  of  all  pleadings  must  be  served  on 
petitioner's  representative:  Larry  D. 
Stams,  Esq^  General  Attorney,  1000  Soo 
Line  Buildii^,  105  South  5th  Street, 
Minneapolis,  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPI.BNENTARY  INFORMATION: 
Additional  information  is  contained  in 


the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC,  Surface  Transportati(» 
Board,  1201  Constitution  Avenue,  N.W., 
Room  2229,  Washington,  DC  20423. 
Telephone:  (202)  289-^357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TCH3  services  (202) 
927-5721.1 

Decided:  April  16. 1996. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  CommissioDer 
Owen. 

Vemoo  A.  WUliuBS. 
Secretary. 
[FR  Doc.  96-11219  Filed  5-3-96:  8:45  ami 
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Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  19 

Federal  Reserve  System 

12  CFR  Part  263 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  308 

Department  of  the  Treasury 

Office  of  Thrift  Supervision 
12  CFR  Part  509 

Uniform  Rules  of  Practice  and  Procedure; 
Final  Rules 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  19 
[DockMNa  96-10] 
RIN  1S67-AB43 

Uniform  Rulee  of  Practice  and 
Procedure 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
regulatory  provisions  implementing  the 
Uniform  Rules  of  Practice  and 
Procedure  (Uniform  Rules)  and  the 
OCC's  agency-specific  rules  of 
administrative  practice  and  procedure 
(Local  Rules). 

The  final  rule  is  intended  to  clarify 
certain  provisions  and  to  increase  the 
efficiency  and  fairness  of  administrative 
hearings.  The  final  rule  is  another 
component  of  the  OCC's  Regulation 
Review  Program. 
EFFECTIVE  DATE:  June  5,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Stipano,  Director,  Enforcement 
and  Compliance  Division.  202-874- 
4800,  or  Daniel  Cooke,  Attorney, 
Legislative  and  Regulatory  Activities, 
Division.  202--8 7 4-5090.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.  Washington.  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73.  103  Stat.  183  (1989).  required 
the  OCC,  The  Office  of  Thrift 
Supervision  (OTS).  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (Board),  and  the  National  Credit 
Union  Administration  (NCUA) 
(agencies)  to  develop  uniform  rules  and 
procedures  for  administrative  hearings. 
The  agencies  each  adopted  final 
Uniform  Rules  in  August,  1991.'  Based 
on  their  experience  in  using  the  rules 
since  then,  the  agencies  have  identified 
sections  of  the  Uniform  Rules  that 
should  be  modified.  Accordingly,  the 


'  The  •gancia*  iMU«d  a  joint  notice  of  propoaad 
rulemaking  on.  |una  17.  1991  (5«  FR  27790).  The 
agencia*  iaaDBd  their  Rnal  rulea  on  iha  f'    owing 
dales:  CXX  on  Auguat  9.  1991  (56  FR  3«U^4);  Board 
on  Auguit  9.  1991  (56  FR  36052);  FDIC  on  August 
9,  1991  (56  FR  37975);  OTS  on  Auguil  12.  1991  (56 
FR  3S317):  and  NCUA  on  Auguat  8.  1991  (56  FR 
37767). 


agencies  proposed  amendments  to  the 
Uniform  Rules  on  Jime  23.  1995  (60  FR 
32882).  The  OCC  also  proposed 
amendments  to  its  Local  Rules. 

The  OCC  received  two  comments  on 
the  proposal.  Both  commenters 
generally  supported  the  proposal,  but 
each  suggested  improvements. 

The  final  rule  implements  the 
proposal  with  certain  changes, 
including  revisions  responsive  to  some 
of  the  concerns  expressed  by  the 
commenters.  The  following  section-by- 
section  analysis  summarizes  the  final 
rule  and  highlights  the  changes  from  the 
proposal  that  the  OCC  made  in  response 
to  the  commenters'  suggestions. 

The  OTS.  FDIC,  Board,  and  NCUA  are 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  OCC's 
final  rule. 

Section-by-S«ction  Summary  and 
Discussion  of  Amendments  to  the 
Uniform  Rules 

Section  19.1    Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI).  Pub.  L.  103-325. 108  Stat.  2160. 

The  first  provision.  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 
(31  U.S.C.  5321)  to  require  the  Secretary 
of  the  Treasury  to  delegate  authority  to 
the  Federal  banking  agencies  (as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  to 
impose  civil  money  penalties  for  BSA 
violations. 

The  second,  CDRI  section  525. 
amended  section  102  the  Flood  Disaster 
Protection  Act  of  1973  (FDPA)  (42 
use.  4012a).  Section  102  now  gives 
each  "Federal  entity  for  lending 
regulation"  authority  to  assess  civil 
money  penalties  against  a  regulated 
lending  institution  if  the  institution  has 
a  pattern  or  practice  of  committing 
violations  under  the  FDPA  or  the  notice 
requirements  of  the  National  Flood 
Insurance  Act  of  1968  (NFIA)  (42  U.S.C. 
4104a).  Under  the  FDPA.  the  term 
"Federal  entity  for  lending  regulation" 
includes  the  agencies  and  the  Farm 
Credit  Administration. 

CDRI  section  525  also  gave  the 
agencies  authority  to  require  a  regulated 
lending  institution  to  take  remedial 
actions  that,  are  necessary  to  ensure  that 
the  institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  the  institution 
has  engaged  in  a  pattern  and  practice  of 
noncompliance  with  regulations  issued 


pursuant  to  the  FDPA  and  NFIA;  and  (2) 
has  not  demonstrated  measurable 
improvement  in  compliance  despite  the 
assessment  of  civil  money  penalties. 
The  final  rule  adds  a  new  paragraph  to 
the  scope  section  that  reflects  this 
additional  authority. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.6    Appearance  and  Practice 
in  Adjudicatory  Proceedings 

The  proposal  permitted  the 
administrative  law  judge  (ALJ)  to 
require  counsel  who  withdraws  from 
representing  a  party  to  accept  service  of 
papers  for  that  party  imtil  either:  (1)  a 
new  counsel  has  filed  a  notice  of 
appearance;  or  (2)  the  party  indicates 
that  he  or  she  will  proceed  on  a  pro  se 
basis. 

The  OCC  received  one  comment  on 
this  section.  The  commenter  suggested 
that  the  proposal  did  not  adequately 
address  certain  sittiations:  for  example, 
when  counsel  withdraws  because  of  a 
lack  of  payment  of  legal  fees  that  is 
caused  by  an  agency  asset  freeze,  or 
withdraws  because  the  client  discharged 
him  or  her.  The  conunenter's 
implication  is  that  it  is  luifair  to  require 
counsel  to  continue  to  accept  service  in 
these  situations.  Moreover,  the 
commenter  expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  coimsel  when  the  ALJ  requires 
counsel  to  continue  to  accept  service 
after  a  client  discharges  counsel.  The 
cx>mmenter  suggested  that  the  rule 
should  reqtiire  that  service  be  given  to 
both  the  unreplaced  coimsel  and  the 

The  proposal  was  intended  to  ensiue 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  from  halting  the  administrative 
proceedings  simply  by  evading  service. 
The  regulatory  text  is  clear,  however, 
that  the  ALJ  has  the  discretion  whether 
to  require  former  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  factors  the  ALJ  would 
consider  in  exercising  this  discretion, 
and  the  OCC  therefore  believes  that  the 
provision  as  proposed  is  sufficiently 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

The  filnal  rule  changes  the  proposal's 
reference  from  "service  of  process"  to 
"service"  to  clarify  that  this  section 
applies  to  all  papers  that  the  party  is 
entitled  to  receive.  This  section  is 
otherwise  adopted  as  proposed. 

Section  19.8    Conflicts  of  Interest 

The  proposal  sought  to  improve  in 
two  ways  the  provisions  governing  the 


conflicts  of  interest  that  may  arise  when 
counsel  represents  multiple  persons 
connected  with  a  proceeding. 

First,  the  proposal  sought  to  protect 
the  interests  of  individuals  and  financial 
institutions  by  expanding  the 
circumstances  under  which  counsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  from  each  non-party  of  any 
potential  conflict  of  interest.  The  former 
rule  required  coimsel  to  obtain  waivers 
only  from  non-party  institutions  "to 
which  notice  of  the  proceedings  must  be 
given."  The  proposal  required  counsel 
to  obtain  waivers  from  all  parties  and 
non-parties  that  counsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-party 
individuals  and  institutions  are 
informed  of  potential  conflicts. 

Second,  the  proposal  simplified  this 
provision  by  eliminating  the 
requirement  for  counsel  to  certify  that 
each  client  has  asserted  that  there  are  no 
conflicts  of  interest.  The  OCC  believes 
that  the  former  provision  was 
superfluous  because  the  responsibility 
for  identifying  potential  conflicts 
resides  with  counsel. 

The  OCC  received  one  comment  on 
this  section.  The  commenter  noted  that 
the  proposal  may  inhibit  multiple 
representation  that  otherwise  complies 
with  applicable  ethics  rules.  'The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agencies. 

The  provision  does  not  limit  the  right 
of  any  party  to  representation  by 
counsel  of  the  party's  choice.  Rather,  it 
ensures  that  all  interested  persons  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflict  if  they 
choose.  In  the  OCC's  view,  it  is 
reasonable  to  establish  a  baseline 
standard  requiring  the  affirmative 
waiver  of  conflicts  by  all  affected 
persons  or  entities  in  order  to  ensure  the 
integrity  of  the  administrative 
adjudication  process.  State  rules  of 
professional  responsibility  that  impose 
more  stringent  ethical  standards  are 
unaffected  by  this  requirement. 

In  addition,  the  OOG  is  unpersuaded 
by  the  argiunent  that  the  conflicts 
provision  grants  the  agencies  significant 
advantage  in  a  proceeding.  Persons  and 
entities  may  be  well  and  vigorously 
represented  even  if  they  are  not  all 
represented  by  the  same  cx>unsel. 

Therefore,  the  OCC  adopts  this 
section  as  proposed. 

Section  19.11    Service  of  Papers 

The  proposal  changed  this  section  by 
permitting  parties,  the  Comptroller,  and 
ALJs  to  serve  a  subpoena  on  a  party  by 


delivering  it  to  a  person  of  suitable  age 
and  discretion  at  a  party's  place  of  %vork. 

llie  OCC  received  one  comment  on 
this  section.  The  commenter  supported 
the  intent  of  the  proposal,  but  asserted 
that  the  provision  permitting  service  at 
a  person's  place  of  worii;  was  too  broad 
to  be  effective,  particularly  where  a 
bank  has  numerous  branches. 

The  OCC  interpreted  the  phrase 
"person's  place  of  work"  as  used  in  the 
proposal  to  mean  the  physical  location 
at  which  an  individu^  works  and  not  as 
any  office  of  the  corporation  or 
association  that  employs  the  person.  To 
avoid  confusion,  the  OCC  has  added 
specific  reference  to  physical  location  to 
the  regulatory  text  In  addition,  the  final 
rule  states  expressly  that  only  an 
individual,  not  a  corporation  or 
association,  may  be  served  at  a 
residence  or  place  of  woric. 

The  same  comment  points  out, 
however,  that  the  former  Uniform  Rules 
did  not  expressly  permit  certain 
methods  of  service  that  are  useful  for 
serving  a  corporation  or  other 
association.  The  final  rule,  therefore, 
permits  service  on  a  party  corporation 
or  other  association  by  deUvery  of  a 
copy  of  a  notice  to  an  officer,  managing 
or  general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  of  process.  The  final  rule 
also  provides  that,  if  the  agent  is  one 
authorized  by  a  statute  to  receive  service 
and  the  statute  so  reqtiires,  the  serving 
party  must  also  mail  a  copy  to  the  party. 
The  final  rule  also  restructvnes  this 
provision  for  clarity. 

Section  19.12    Construction  of  Time 
Limits 

The  proposal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery 
service,  or  electronic  media 
transmission  under  §  19.12(c)  is  not 
included  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days.  The  proposal  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery,  or 
electronic  media  transmission  is 
counted  by  calendar  days  and,  therefore, 
a  party  must  count  Satiirdays,  Simdays, 
and  holidays  when  calculating  a  time 
deadline. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.20    Amended  Pleadings 

The  proposal  changed  this  section  to 
permit  a  party  to  amend  its  pleadings 
without  leave  of  the  ALJ  and  to  permit 
the  ALJ  to  admit  evidence  over  the 
objection  that  the  evidence  does  not  fall 


directly  within  the  scope  of  the  issues 
raised  by  a  notice  or  answer. 

The  OOC  received  one  comment  on 
this  section.  The  commenter  asserted 
that  the  change  could  unduly  prejudice 
a  party  if  a  notice  woe  amended  to  add 
or  delete  all^ations  inunediately  pricu- 
to  the  hearing.  The  commenter 
expressed  concern  that  the  amendment 
woiUd  give  a  {tarty  insufficient  time  to 
seek  additional  discovery  or  file  for 
summary  judgment. 

The  regidatory  text  gives  the  ALJ 
discretion  to  revise  the  hearing  schedule 
to  ensure  that  no  prejudice  results  from 
last  minute  amendments  to  a  notice. 
The  OCC  believes  this  approach  is 
adequate  to  avoid  prejudice  to  a  party 
and,  therefore,  the  OCC  adopts  this 
section  as  proposed. 

Section  19.24    Scope  of  Document 
Discovery 

Tlie  f-^rmer  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
from  using  interrogatories  on  grounds 
that  other  discovery  tools  are  more 
efficient  and  less  burdensome  and 
thoefore  more  appropriate  to 
administrative  adjudications. 

The  proposal  also  sought  to  focus 
dociunent  discovery  requests  so  that 
they  are  not  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  proposal  preserved 
the  former  rule's  limitation  on 
document  discovery  by  permitting 
discovery  only  of  documents  that  have 
material  relevance.  However,  the 
proposal  specifically  provided  that  a 
request  should  be  considered 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
justifiable  limitations  on  the  time  period 
covered  and  the  geographic  locations  to 
be  searched;  (2)  &e  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
documents  to  be  delivered  to  the 
requesting  party  and  fails  to  include  the 
requestor's  written  agreement  to  p>ay  in 
advance  for  the  copying,  in  accordance 
with  §19.25. 

Under  the  proposal,  the  scope  of 
permissible  document  discovery  is  not 
as  broad  as  that  allowed  under  Federal 
Rule  of  Qvil  Procedure  26(b)  (28  U.S.C. 
app.).  Historically,  given  the  speciaUzed 
nature  of  enforcement  prtxxedings  in 
regulated  industries,  discovery  in 
administrative  proceedings  has  not  been 
as  expansive  as  it  is  in  dvil  litigation. 

The  OCC  received  no  significant 
comments  on  this  section  and.  therefore, 
adopts  it  as  proposed. 
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Section  1 9.25    Request  for  Document 
Discovery  From  Parties 

The  CXX;  proposed  several  changes  to 
§  19.25.  First,  the  proposal  sought  to 
reduce  unnecessary  burden  by 
permitting  a  party  to:  (1)  respond  to 
document  discovery  either  by  producing 
documents  as  they  are  kept  in  the 
ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  document  request:  and 
(2)  identify  similar  documents  by 
category  when  they  are  voluminous  and 
are  protected  by  the  deliberative 
process,  attorney-client,  or  attorney 
work-product  privilege. 

The  proposal  also  amended  §  19.25  to 
permit  a  party  to  require  payment  in 
advance  for  the  costs  of  copying  emd 
shipping  requested  documents;  and 
clarified  that,  if  a  party  has  stated  its 
intention  to  file  a  timely  motion  for 
interlocutory  review,  the  ALJ  may  not 
release,  or  order  a  party  to  produce, 
docxunents  withheld  on  grounds  of 
privilege  until  the  motion  for 
interlocutory  review  has  been  decided. 
The  OCC  received  two  comments  on 
this  section.  One  commenter  sought 
guidance  on  when,  how,  and  to  whom 
a  party  must  express  an  "intention"  to 
file  a  timely  motion  for  interlocutory 
review. 

Because  it  is  the  ALJ  who  may  not 
release  or  order  a  party  to  produce 
documents,  it  was  implicit  in  the 
proposed-regulatory  text  that  a  party 
must  make  the  intention  to  seek 
interlocutory  review  known  to  the  ALJ. 
For  clarity,  the  final  rule  adds  language 
to  this  effect. 

Another  commenter  suggested  that  a 
request  for  interlocutory  review  should 
automatically  stay  the  proceeding. 
Under  §  19.28(d)  of  the  Uniform 
Rules,  a  party  may  request  that  a 
proceeding  be  stayed  during  the 
pendency  of  an  interlocutory  review, 
and  the  ALJ  has  the  discretion  to  decide 
whether  a  stay  is  appropriate.  The  OCC 
believes  that  this  procedure  adequately 
protects  the  parties.  For  this  reason  and 
to  avoid  adding  unnecessary  delays  in 
the  administrative  proceedings,  the  OCC 
declines  to  provide  for  an  automatic 
stay  whenever  a  party  requests 
interlocutory  review. 

One  commenter  asserted  that 
permitting  the  OCC  to  require  payment 
in  advance  for  document  copying  and 
shipping  costs  would  give  the  OCC  an 
advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  commenter 
does  not  assert  that  it  is  a  violation  of 
the  bankruptcy  laws  for  the  OCC  or  any 
other  creditor  to  require  prepayment  for 
products  or  services.  Moreover,  the  OCC 


believes  that  the  situations  causing  the 
commenter 's  concern  would  be  very 
rare.  Accordingly,  the  OCC  adopts  this 
section  as  proposed. 

Section  19.27    Deposition  of  Witness 
Unavailable  for  Hearing 

The  proposal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  unavailable  by  serving 
the  subpoena  on  the  witness's 
authorized  representative.  The  final  rule 
does  not  include  this  proposed  change 
because,  in  §  19.11(d).  the  final  rule 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  includes  delivery  to  an 
authorized  representative.  The  proposed 
change  to  §  19.27  would  be  redundant. 
The  OCC  received  no  comments  on  this 
section.  The  final  rule  does  not, 
therefore,  change  this  provision. 

Section  19.33    Public  Hearings 

The  prop>osal  changed  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the 
Comptroller,  and  not  the  ALJ.  but  must 
serve  the  AL)  with  a  copy  of  the  motion. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.34    Hearing  Subpoenas 

The  former  Uniform  Rules  did  not 
specifically  require  that  a  party  inform 
all  other  parties  when  a  subpoena  is 
issued  to  a  non-party.  The  proposal 
required  that,  after  a  hearing  subpoena 
is  issued  by  the  ALJ,  the  party  that 
applied  for  the  subpoena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  subpoena  and  must  serve 
the  motion  on  each  other  party. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.35    Conduct  of  Hearings 

The  proposal  limited  the  niunber  of 
counsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  from  the  court 
reporter.  The  former  Uniform  Rules 
were  silent  on  these  issues. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.37    Post-Hearing  Filings 

The  proposal  changed  the  title  of  this 
section  from  "Proposed  findings  and 
conclusions"  to  "Post-hearing  filings"  to 
describe  more  accurately  the  content  of 
the  section. 

The  proposal  also  moved,  from 
§  19.35(b)  to  §  19.37(a).  the  provision 
that  requires  the  ALJ  to  serve  each  party 


with  notice  of  the  filing  of  the  certified 
transcript  of  the  hearing  (including 
hearing  exhibits).  The  proposal  added  a 
requirement  that  the  ALJ  must  use  the 
same  method  of  service  for  this  notice 
for  each  recipient. 

Finally,  the  proposal  clarified  that  the 
ALJ  may,  when  appropriate,  permit 
parties  more  than  the  allotted  30  days  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law.  and  a  proposed 
order. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  with  a 
minor  technical  change. 

Section  19.38    Recommended  Decision 
and  Filing  of  Record 

Under  the  former  Uniform  Rules,  the 
ALJ  was  not  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Comptroller.  The  pro{>osal  added 
this  requirement  and  reorganized  this 
section  to  improve  its  clarity. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section-by-Section  Siunmary  and 
Discussion  of  Proposed  Amendments  to 
the  OCC's  Local  Rules 

Section  19.112    Informal  Hearing 

Section  19.112  governs  the  conduct  of 
Informal  hearings  requested  by  a  party 
who  is  the  subject  of  a  removal, 
suspension,  or  prohibition  when  a  crime 
is  charged  or  a  conviction  obtained. 

The  proposal  amended  §  19.112(b)  so 
that  the  District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Banking,  or  the 
E)eputy  Comptroller  or  Director  for 
Special  Supervision,  whoever  is 
appropriate,  fixes  the  date,  time,  and 
place  for  an  informal  hearing  and 
chooses  the  presiding  officer. 

The  proposal  amended  §  19.112(c):  (1) 
to  clarify  that,  if  a  petitioner  waives  the 
opportunity  to  present  an  oral  argument 
at  a  hearing,  the  OCC  may  file  written 
submissions  with  the  presiding  officer 
no  later  than  the  date  on  which  the 
hearing  was  to  be  held;  and  (2)  to 
require  a  petitioner  who  chooses  to 
waive  the  opportimity  to  present  oral 
argument  to  submit  that  waiver  at  the 
same  time  that  the  petitioner  requests  a 
hearing. 

Former  §  19.112(d)(3)  required  that 
copies  of  all  affidavits,  memoranda,  and 
other  written  material  to  be  presented  at 
the  hearing  be  provided  to  the  presiding 
officer  and  other  parties  ten  days  prior 
to  the  hearing.  The  final  rule  conforms 
<)  19.112(d)(3)  to  the  change  made  to 
§  19.112(c).  which  permits  the  OCC  to 
file  papers  on  the  day  of  the  hearing. 
Therefore,  as  amended.  §  19.112(d) 
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allows  the  OCC  an  additional  ten  days 
to  file  its  submissions  when  a  petitioner 
chooses  to  waive  its  right  to  an  oral 
hearing.  The  OCC  will  need  the 
additional  ten  days  to  prepare  its 
submissions  as  a  response  to  the 
petitioner's  submissions  because  the 
OCC  will  not  have  an  opportimity  to 
present  an  oral  argument. 

The  OCC  received  one  comment  on 
this  section.  The  commenter  sought 
clarification  of  whether  waiver  of  oral 
argument  results  in  a  waiver  of  the 
hearing. 

The  former  rule  and  the  proposal  used 
the  term  "hearing"  to  refer  to  both  an 
oral  hearing  and  a  hearing  based  solely 
on  documents.  A  waiver  of  an  oral 
argument  does  not  resiilt  in  a  waiver  of 
the  hearing  itself.  Therefore,  the  OCC 
beUeves  no  further  clarification  is 
necessary  and  adopts  this  section  with 
a  minor  technical  change. 

Section  19.113    Recommended  and 
Final  Decisions 

The  former  Local  Rules  stated  that  the 
Comptroller  must  issue  a  final  decision 
in  a  removal,  suspension,  or  prohibition 
case  within  60  days  of  the  hearing  or 
within  60  days  of  receiving  the 
petitioner's  written  submission.  Section 
8(g)(3)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1818(g)(3))  requires  the 
Comptroller  to  notify  a  petitioner  of  the 
Comptroller's  final  decision  within  60 
days  of  the  hearing.  Section  8(g)(3)  does 
not  state  that  the  Comptroller  may  use 
the  date  of  receipt  of  the  petitioner's 
written  submission  as  the  start  date  of 
the  60-day  time  limitation. 

The  proposal  clarified  that  the  Local 
Rules  conform  to  section  8(g)(3)  by 
requiring  the  Comptroller  to  issue  a 
final  decision  on  a  removal,  suspension, 
or  prohibition  case  within  60  days  of  the 
hearing,  regardless  of  when  the 
Comptroller  received  the  petitioner's 
written  submission. 

To  ensure  that  the  Comptroller  can 
meet  this  60-day  deadline,  the  proposal 
imposed  a  clear  time  deadline  cm  the 
presiding  officer  to  issue  a 
recommended  decision.  The  proposal 
required  the  presiding  officer  to  issue  a 
recommended  decision  within  20  days 
from  the  hearing. 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.160    Scope 

The  proposal  clarified  the  provision 
regarding  the  time  permitted  the  OCC  to 
communicate  to  the  proposed  acquiring 
party  (filer)  the  OCC's  disapprove  of  a 
change-in-control  notice. 

Former  §  19.160  suggests  that  the  OCC 
must  give  written  notice  to  a  filer  of  the 


OCC's  disapproval  within  three  day*  of 
the  decision.  Because  first  class  mail 
can  take  three  days,  the  proposal  stated 
that  the  OCC  must  mail  the  written 
notice  within  three  days  of  making  a 
disapproval  decision. 

The  OOC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  19.161    Notice  of  Disapproval 
and  Hearing  Initiation 

The  proposal  changed  the  title  of  this 
section  from  "Hearing  request  and 
answer"  to  "Notice  of  disapproval  and 
hearing  initiation"  in  order  to  describe 
more  accurately  the  content  of  the 
section. 

The  proposal  changed  the  initiation 
procedures  for  change-in-control 
proceedings.  Under  the  former  OCC 
Local  RuJe,  the  OCC's  notice  of 
disapproval  was  both  a  licensing 
communication  and  the  initial  pleading 
in  the  action. 

As  proposed,  the  notice  of 
disapproval  would  not  serve  as  the 
OCC's  initial  pleading.  Under  the 
proposal,  the  Comptroller  issues  a 
hearing  order  after  receiving  a  request 
for  a  hearing  in  response  to  a  notice  of 
disapproval.  The  hearing  order  serves  as 
the  OCC's  pleading  document  and  states 
the  legal  authority  for  the  proceeding, 
the  OCC's  jurisdiction  over  the 
proceeding,  and  the  matters  of  foct  or 
law  upon  which  the  disapproval  is 
based.  The  hearing  order  also  states  that 
a  filer  who  seeks  a  hearing  must  file  an 
answer  to  the  hearing  order  with  the 
Office  of  Financial  Institution 
Adjudication  (OFIA)  within  20  days 
after  service  of  the  order  on  the  filer. 

The  proposal  also  made  a  technical 
correction  by  removing  the  phrase  "in 
civil  money  penalty  proceedings"  fit>m 
the  heading  of  former  paragraph  (c)(2). 

The  OCC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed  with  minor  technical  changes. 

Section  19.170    Discovery  Depositions 

The  proposal  clarified  that  a  party 
may  have  the  court  reporter  record 
deposition  testimony  with  a  stenotype 
machine  or  an  electronic  sound 
recording  device.  The  proposal 
modified  the  former  rule  to  state 
expressly  that,  for  good  cause  and  with 
leave  of  the  ALJ  or  upon  agreement  of 
the  parties,  a  party  may  have  the  court 
reporter  use  any  other  metljod  to  record 
the  deposition  testimony. 

The  proposal  specified  that  a  written 
record  of  the  witness's  testimony  must 
be  made  unless  the  parties  agree 
otherwise,  that  all  parties  are  entitied  to 
receive  a  transcript  of  the  witness's 
testimony,  and  that  the  party  taking  the 


deposition  bears  the  cost  of  the 
recording  and  the  transcription  of  that 
recording. 

The  OOC  received  no  comments  on 
this  section,  wdiich  is  adopted  with  one 
clarifying  (iunge.  The  final  rule 
specifies  that  each  party  is  responsible 
for  the  cost  of  the  copy  of  the  transcript 
that  the  party  receives  and  that  the  cost 
of  these  additional  transcript  copies 
does  not  tall  on  the  party  that  requests 
the  deposition. 

Section  19.171  Deposition  Subpoenas 

The  proposal  added  to  the  permissible 
methods  of  serving  a  deposition 
subpoena  under  §  19.171  the  methods 
allowed  in  the  Uniform  Rules, 
§  19.11(d).  As  amended  by  this  final 
rule,  the  Uniform  Rules  permit  the 
following  methods  of  service:  by 
dehvery  to  an  agent,  by  delivery  to  a 
persoi^of  suitable  age  and  discretion  at 
the  subpoenaed  person's  residence  or 
place  of  work,  by  registered  or  certified 
mail  to  the  person's  last  known  address, 
or  in  such  other  maiuier  as  is  reasonably 
calculated  to  give  actual  notice. 

The  OCC  received  no  comments  on 
this  section.  Ihe  final  rule  conforms 
§  19.184  with  §  19.11(d).  as  adopted  in 
the  final  rule,  by  cross-referencing 
§  19.11(d). 

Section  19.184    Service  of  Subpoena 
and  Payment  of  Witness  Fees 

As  in  §  19.171,  the  proposal  adopted 
the  methods  of  service  used  in 
§  19.11(d).  The  OCC  also  received  no 
comments  on  this  section. 

The  final  rule  conforms  this  section, 
as  it  does  §  19.171,  to  §  19.11(d)  by 
cross-referencing  §  19.11(d). 

Technical  Changes 

The  final  rule  makes  several  technical 
changes  to  the  proposal  that  make  the 
final  rule  specific  to  the  OCC.  These 
changes  appear  throughout  the  rule  text. 
For  example,  bracketed  references  to  the 
"agency  head"  have  been  replaced  with 
"the  Comptroller"  and  the  blank  part 
designation  before  each  section  number 
has  been  filled  in  with  "19." 

Regulatory  Flexibility  Ad 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  OCC 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibiUty  analysis  is  not  required. 

This  final  rule  imposes  only 
procedural  requirements  in 
administrative  adjudications.  It  contains 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procedure  and  facilitates  the 
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orderly  determination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
burdens  on  regulated  institutions, 
parties  to  administrative  actions,  or 
counsel. 

ExacotiTe  Order  12866  SUtament 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

Unfunded  Mandatae  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  is  limited  in  application  to 
procedural  amendments  to  the  rules  of 
administrative  practice  before  the  OCC. 
The  OCC  has  therefore  determined  that 
the  final  rule  will  not  result  in 
expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
more  than  SlOO  million.  Accordingly, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  sp>ecifically 
addressed  the  regulatory  alternatives 
considered. 

EffBctive  Data 

Section  302  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  1994  delays  the 
effective  date  of  regulations 
promulgated  by  the  federal  banking 
agencies  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  to  the  first  date  of  the  first 
calendar  quarter  following  publication 
of  the  fin^  rule.  The  OCC  believes  that 
section  302  is  not  applicable  to  this  final 
rule,  because  the  regidation  does  not 
impose  any  additional  reporting  or  other 
raqtiirements  not  already  contained  in 
the  current  version  of  the  Uniform  Rules 
or  the  Local  Rules. 

List  of  Subiacta  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime,  Investigations, 
National  banks.  Penalties.  Securities. 


Authority  and  laauanca 

For  the  reasons  set  out  in  the 
preamble,  p€Ut  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  19-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  554-557;  12 
U.S.C  93(b).  154.  505.  1817.  1818,  1820. 
18310,  1972.  3102,  310e(a).  3909.  and  4717; 
15  U.S.C  78  (h)  and  (i).  78o-4(c).  78o-5. 
78q-l.  78u.  78u-2.  78u-3.  and  78w;  31 
U.S.C  330  and  S321;  and  42  U.S.C  4012a. 

Subpart  A— [Amended] 

2.  In  §  19.1,  paragraph  (e)(9)  is 
amended  by  removing  "and"  after  the 
semicolon,  new  paragraphs  (e)(ll)  and 
(e)(12)  are  added,  paragraph  (f)  is 
redesignated  as  paragraph  (g),  and  new 
paragraph  (f)  is  added  to  read  as  follows: 

§19.1    Scopa. 

•  •        •        •        • 

(e)'   •   • 

(11)  Any  provision  of  law  referenced 
in  section  102(f)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(f))  or  any  order  or  regulation 
issued  thereunder;  and 

(12)  Any  provision  of  law  referenced 
in  31  U.S.C.  5321  or  any  order  or 
regulation  issued  thereunder, 

(0  Remedial  action  under  section 
102(g)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4012a(g));  and 

*  •         •         *         * 

3.  In  §  19.6.  paragraph  (a)(3)  is  revised 
to  read  as  follows: 

1 19.6    Appaorance  and  practtoa  In 
at^udteatory  proceadlngi. 

(a)*   '   • 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Comptroller,  shall 
file  a  notice  of  appearance  with  OFIA  at 
or  before  the  time  that  the  individual 
submits  papers  or  otherwise  appears  on 
behalf  of  a  party  in  the  adjudicatory 
proceeding.  The  notice  of  appearance 
must  include  a  written  declaration  that 
the  individual  is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  and  is  authorized  to 
represent  the  particular  party.  By  filing 
a  notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
counsel  agrees  and  represents  that  he  or 
she  is  authorized  to  accept  service  on 
behalf  of  the  represented  party  and  that, 
in  the  event  of  withdrawal  from 
representation,  he  or  she  will,  if 
required  by  the  administrative  law 
judge,  continue  to  accept  service  until 


new  counsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 

•  •        •        *        • 

4.  In  §  19.8,  paragraph  fb)  is  revised  to 
read  as  follows: 

|19J   Conflicts  of  intaraet 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
prtx»eding  or  also  represents  a  non- 
party on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  19.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such 
party  and  non-party;  and 

(2)  That  each  such  party  and  non- 
party waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non- 
material  conflicts  of  interest  during  the 
course  of  the  proceeding. 

5.  In  §  19.11,  paragraphs  (c)(2)  and  (d) 
are  revised  to  read  as  follows: 

119.11    Servtca  of  papara. 

•  •        •        •        • 

(c)*  •  • 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  19.6, 
the  Comptroller  or  the  administrative 
law  judge  shall  make  service  by  any  of 
the  following  methods: 

(i)  By  personal  service; 

(ii)  If  tne  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
deUvery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service; 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent,  which,  in 
the  case  of  a  corporation  or  other 
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assodation.  is  delivery  to  an  officer,  - 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party; 

(4)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(5)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

•         •        •         •        • 

6.  In  §  19.12,  paragraphs  (a),  (c)(1), 
(c)(2),  and  (c)(3)  are  revised  to  read  as 
follows: 

f  19.12    Construction  of  tlma  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  unless  it  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday, 
Simday,  or  Federal  holiday,  the  period 
nms  imtil  the  end  of  the  next  day  that 
is  not  a  Satimlay,  Sunday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 
(c)  of  this  section,  intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  not  included. 
•         •         •         •         • 

(c)*   •  * 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  imless 
otherwdse  determined  by  the 
Comptroller  or  the  administrative  law 

■  ludge  in  the  case  of  filing,  or  by 
agreement  among  the  parties  in  the  case 
of  service. 

7.  Section  19.20  is  revised  to  read  as 
follows: 

§19.20    Amended  piaadlngs. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer. 


unless  the  Comptroller  or  administrative 
law  judge  orders  otherwise  fw  good 
cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  groimd 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  foils  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

8.  In  §  19.24,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

119.24    Scopa  of  document  diacovary. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 
(c),  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  documents. 
For  piuposes  of  a  request  to  produce 
documents,  the  term  "dociunents"  may 
be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  subpart  I  of  this  part. 

(3)  Discovery  by  use  of  interrogatories 
is  not  permitted. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
docvunents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  imduly 
burdensome,  or  rej)etitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope,  or 
unduly  burdensome  if,  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 


request  calls  for  copies  of  docimients  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor's  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  19.25. 
•        •        •        •        • 

9.  In  §  19.25,  paragraphs  (a),  (b).  (e). 
and  (g)  are  revised  to  read  as  follows: 

S19.2S    naquaat  for  docamant  diaceiwfy 


(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  The  request 
must  identify  the  documents  to  be 
produced  eithm  by  individual  item  or 
by  category,  and  must  describe  each 
item  and  category  with  reasonable 
particularity.  Docimients  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  for  the  copying  and  shipping 
charges.  Copying  charges  are  the  current 
per-page  copying  rate  imposed  by  12 
CFR  part  4  implementing  the  Freiedom 
of  Information  Act  (5  U.S.C.  552).  The 
party  to  whom  the  request  is  addressed 
may  require  payment  in  advance  before 
producing  the  documents. 

•  •         •         •         • 

(e)  Privilege.  At  the  time  other 
dociunents  are  produced,  the  producing 
party  must  reasonably  identify  jlII 
docimients  withheld  on  the  grounds  of 
privilege  and  niust  produce  a  statement 
of  the  basis  for  the  assertion  of  prix-ilege. 
When  similar  documents  that  are 
protected  by  deliberative  process, 
attorney  work-product,  or  attorney- 
client  privilege  are  voluminous,  these 
documents  may  be  identified  by 
category  instead  of  by  individual 
document.  The  administrative  law  judge 
retains  discretion  to  determme  when  the 
identification  by  categor>  is  insufficient. 

*  •        •        «        • 

(g)  Ruling  on  motions.  Atter  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
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law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  reauest,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  burdensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 
privileged  documents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  unless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  administrative 
law  judge  may  not  release,  or  order  a 
party  to  produce,  documents  withheld 
on  grounds  of  privilege  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intention  to  file  a  timely  motion  for 
interlocutory  review  of  the 
administrative  law  judge's  order  to 
produce  the  documents,  and  until  the 
motion  for  interlocutory  review  has 
been  decided. 


10.  In  §  19.33,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  19.33    Public  hewlngs. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the 
Comptroller,  in  the  Comptroller's 
discretion,  determines  that  holding  an 
open  hearing  would  be  contrary  to  the 
public  interest.  Within  20  days  of 
service  of  the  notice  or.  in  the  case  of 
change-in-control  proceedings  under 
section  7(j)(4)  of  the  FDL\  (12  U.S.C. 
1817(j)(4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Comptroller  a  request 
for  a  private  hearing,  and  any  party  may 
file  a  reply  to  such  a  request.  A  party 
must  serve  on  the  administrative  law 
judge  a  copy  of  any  request  or  reply  the 
party  files  with  the  Comptroller.  The 
form  of,  and  procedure  for,  these 
requests  and  replies  are  governed  by 
S  19.23.  A  party's  failure  to  file  a  request 
or  a  reply  constitutes  a  waiver  of  any 
objections  regarding  whether  the 
hearing  will  be  public  or  private. 
***** 

11.  In  §  19.34.  paragraphs  (a)  and 
Cb)(l)  are  revised  to  read  as  follows: 

119.34    Hearing  subpoMas. 

(a)  Issuance.  (1)  Upon  application  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 


the  hearing  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  The  application  for  a  hearing 
subpoena  must  also  contain  a  proposed 
subpoena  specifying  the  attendance  of  a 
witness  or  the  production  of  evidence 
firom  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 
law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
application  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  appUcation  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  p>erson  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 

12.  In  §  19.35,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(4),  a  new 
paragraph  (a)(3)  is  added,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

{ 1 9.35    Conduct  of  hearings. 

(a)  "  •  * 

(3)  Examination  of  witnesses.  Only 
one  counsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
counsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  counsel  conduct  the 
direct  examination  and  another  counsel 
conduct  re<direct  examination  of  a 


witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 


(b)  Tmnscript.  The  hearing  must  be 
recorded  and  tranacribed.  The  reporter 
will  make  the  transcript  available  to  any 
party  upon  payment  by  that  party  to  the 
reporter  of  the  cost  of  the  transcript.  The 
adjoiinistrative  law  judge  may  order  the 
record  corrected,  «ther  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upion 
the  administrative  law  judge's  own 
motion. 

13.  In  §  19.37,  the  section  heading  and 
paragraph  (a)(1)  are  revised  to  read  as 
follows: 

119.37    Poet  heering  WHnge. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed.  Any  party  may  file  with 
the  administrative  law  judge  proposed 
findings  of  fact,  proposed  conclusions  of 
law,  and  a  proposed  order  within  30 
days  following  service  of  this  notice  by 
the  administrative  law  judge  or  within 
such  longer  period  as  may  be  ordered  by 
the  administrative  law  judge. 
***** 

14.  Section  19.38  is  revised  to  read  as 
follows: 

S  19.38    Recorwmended  decision  and  filing 
of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  19.37(b),  the 
administrative  law  judge  shall  file  with 
and  certify  to  the  Comptroller,  for 
decision,  the  record  of  the  proceeding. 
The  record  must  include  the 
administrative  law  judge's 
recommended  decision,  recommended 
findings  of  fact,  reconmiended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  administrative 
law  judge  shall  serve  upon  each  party 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Comptroller  for  final 
determination  the  record  of  the 
proceeding,  the  administrative  law 
judge  shall  furnish  to  the  Comptroller  a 
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certified  index  of  the  entire  record  of  the 
proceeding.  The  certified  index  shall 
include,  at  a  minimiim,  an  entry  for 
each  paper,  docuntent  or  motion  filed 
with  the  administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  certified 
index  shall  also  include  an  exhibit 
index  containing,  at  a  ihinimum,  an 
entry  consisting  of  exhibit  number  and 
title  or  description  for  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

Subpart  B—[Am«KM] 

15.  Section  19.100  is  revised  to  read 
as  follows: 

119.100    Fmng  documents. 

All  materials  requir^  to  be  filed  with 
or  referred  to  the  Comptroller  or  the 
administrative  law  jud^  in  any 
proceeding  under  this  part  must  be  filed 
with  the  Hearing  Qerk,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 
Filings  to  be  made  with  the  Hearing 
Clerk  include  the  notice  and  answer, 
motions  and  responses  to  motions; 
briefe;  the  record  filed  by  the 
administrative  law  judge  after  the 
issuance  of  a  reccnnmended  decision; 
the  recommended  decision  filed  by  the 
administrative  law  )udge  folloMring  a 
motion  for  summary  disposition  (except 
that  in  removal  and  prohibition  cases 
the  administrative  law  judge  will  file 
the  record  and  the  recommended 
decision  with  the  Board  of  Govemcws  of 
the  Federal  Reserve  System);  referrals  by 
the  administrative  law  judge  of  motions 
for  interlocutory  review;  exceptions  and 
requests  for  oral  (ugument;  and  any 
other  papers  required  to  be  filed  with 
the  Comptroller  or  the  administrative 
law  judge  under  this  part. 

Subpart  C— [Amandad] 

16.  In  $  19.112.  paragraphs  (a),  (b).  (c) 
and  (d)(3)(i)  are  revised  to  read  as 
follows: 


f  19.112 

(a)  Issuance  of  hearing  order.  After 
receipt  of  a  request  for  hearing,  the 
District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Banking,  or  the 
Deputy  Comptroller  or  Director  for 
Special  Supervision,  as  appropriate, 
must  notify  the  petitions  requesting  the 


hearing,  the  OOC's  Enforcement  and 
Compliance  Division,  and  the 
appropriate  OOC  District  Coimsel  of  the 
date,  time,  and  place  fixed  fta  the 
hearing.  The  hearing  must  be  scheduled 
to  be  held  not  later  than  30  days  frcHn 
the  date  when  a  request  for  hearing  is 
received  unless  the  time  is  extended  in 
response  to  a  written  request  of  the 
petitioner.  The  District  Deputy 
Comptroller  or  AdministratOfr,  the 
Deputy  Comptroller  fat  Multinational 
Banking,  at  the  Deputy  Comptroller  or 
Director  fw  Special  Supervision,  as 
appropriate,  may  extoid  the  hearing 
date  only  for  a  specific  period  of  time 
and  must  take  appropriate  action  to 
ensure  that  the  hearing  is  not  imduly 
delayed. 

(bj  Appointment  of  presiding  officer. 
The  District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Banking,  or  the 
Deputy  Comptrollo'  or  Director  for 
Special  Supervision,  as  appropriate, 
must  appoint  one  or  more  OCC 
employees  as  the  presiding  officer  to 
conduct  the  hearing.  The  presiding 
officer(s)  may  not  have  been  involved  in 
the  proceeding,  a  foctually  related 
proceeding,  or  the  underlying 
enforcement  action  in  a  prosecutorial  or 
investigative  role. 

(c)  IvaivBr  o/oro/ hearing— (1) 
Petitioner.  When  the  petitioner  requests 
a  hearing,  the  petitioner  may  elect  to 
have  the  matter  determined  by  the 
presiding  officer  solely  on  the  basis  of 
written  submissions  by  serving  on  the 
District  Deputy  Comptroller -or 
Administrator,  the  Dieputy  Comptroller 
for  Multinational  Banking,  or  the 
Deputy  Comptrollw  or  Director  for 
Special  Supervision,  as  appropriate,  and 
aU  parties,  a  signed  document  waiving 
the  statutory  r^t  to  appear  and  make 
oral  argument.  The  petitiono'  must 
present  the  written  submissions  to  the 
presiding  officer,  and  serve  the  other 
parties,  not  later  than  ten  days  prior  to 
the  date  fixed  for  the  hearing,  or  within 
such  shorter  time  period  as  the 
presiding  officer  may  permit. 

(2)  OCC.  The  OCC  may  respond  to  the 
petitioner's  submissions  by  presenting 
the  presiding  officer  with  a  wnitten 
response,  and  by  serving  the  other 
parties,  not  later  than  the  date  fixed  for 
the  hearing,  or  within  such  other  time 
period  as  &e  presiding  officer  may 
require. 

(d)  •  *  • 

(3)  Presentation,  (i)  The  OCC  may 
appear  and  ^e  petitimer  may  appear 
personally  or  through  counsel  at  the 
hearing  to  present  relevant  written 
materials  and  oral  argument  Except  as 
permitted  in  paragraph  (c)  of  this 
section,  each  party,  including  the  OCC. 


must  file  a  copy  of  any  affidavit, 
memorandiun,  or  oiha  written  material 
to  be  presented  at  the  hearing  with  the 
presiding  officer  and  must  aww  the 
other  parties  not  later  than  ten  days 
prior  to  the  hearing  or  within  such 
shorter  time  period  as  permitted  by  the 
presiding  officer. 
•        •        •        •        • 

17.  In  §  19.113,  paragraphs  (a)  and  (b) 
are  revised,  paragr^h  (c),  (d),  and  (e) 
-are  ledesigDated  as  paiagraphs  (d),  (e), 
and  (f),  respectively,  and  new  paragraph 
(c)  is  added,  to  read  as  follows: 

{19.113 


(a)  The  presiding  officer  must  issue  a 
recommended  dedsicm  to  the 
Comptroller  within  20  days  of  the 
conclusion  of  the  hearing  or,  when  the 
petitioner  has  waived  an  oral  hearing, 
vrithin  20  days  of  the  date  fixed  for  the 
hearing  The  presiding  officer  must 
serve  prcnnptly  a  copy  of  the 
recommended  decision  on  the  parties  to 
the  proceeding.  The  decision  must 
include  a  summary  of  the  fads  and 
arguments  of  the  parties. 

(b)  Each  party  may,  within  ten  days  of 
being  served  vdth  the  presiding  officer's 
recommended  decision,  submit  to  the 
Comptroller  comments  on  the 
recommended  decision. 

(c)  Within  60  days  of  the  conclusicHi 
of  the  hearing  or,  when  the  petitioner 
has  waived  an  oral  hearing,  within  60 
days  from  the  date  fixed  ht  the  hearing, 
the  Comptroller  must  notify  the 
petitioner  by  registered  mail  vdiether 
the  suspension  or  removal  from  office, 
and  prohibition  from  participation  in 
any  manner  in  the  affairs  of  the  bank, 
will  be  affirmed,  terminated,  or 
modified.  The  Comptroller's  decision 
must  incliule  a  statement  of  reasons 
supporting  the  decision.  Ilie 
Comptroller's  decision  is  a  final  and 
unappealable  order. 


Subpart  H—{AfnandadI 

f  19.160    [Amawdedl 

18.  In  §  19.160,  paragraph  (a)  is 
amended  in  the  second  sentence  by 
revising  the  phrase  "notify  the  acquiring 
party  in  writing"  to  read  "mail  a  written 
notification  to  the  proposed  acquiring 
person". 

19.  Section  19.161  is  revised  to  read 
as  follows: 


{19.161    Nolioeof 


(a)  Notice  of  disapproval.  The  OCCs 
written  disapproval  of  a  proposed 
acquisition  of  control  of  a  national  bank 
must: 
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(1)  Contain  a  statement  of  the  basis  for 
the  disapproval:  and 

(2)  Indicate  that  the  filer  may  request 
a  hearing. 

(b)  Hearing  request.  Following  receipt 
of  a  notice  of  disapproval,  a  filer  may 
request  a  hearing  on  the  proposed 
acquisition.  A  hearing  request  must: 

(1)  Be  in  writing;  and 

(2)  Be  Sled  wi\h  the  Hearing  Clerk  of 
the  CXX;  within  ten  days  after  service  on 
the  filer  of  the  notice  of  disapproval.  If 

a  filer  fails  to  request  a  hearing  with  a 
timely  written  request,  the  notice  of 
disapproval  constitutes  a  final  and 
unappealable  order. 

(c)  Hearing  order.  Following  receipt  of 
a  hearing  request,  the  Comptroller  shall 
issue,  within  20  days,  an  order  that  sets 
forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  OCC's 
jurisdiction  over  the  proceeding; 

(2)  The  matters  of  fact  or  law  upon 
which  the  disapproval  is  based;  and 

(3)  The  requirement  for  filing  an 
answer  to  the  hearing  order  with  OFIA 
within  20  days  after  service  of  the 
hearing  order. 

(d)  /Answer  An  answer  to  a  hearing 
order  must  specifically  deny  those 
portions  of  the  order  that  are  disputed. 
Those  portions  of  the  order  that  the  filer 
does  not  specifically  deny  are  deemed 
admitted  by  the  filer.  Any  hearing  under 
this  subpart  is  limited  to  those  portions 
of  the  order  that  are  specifically  denied. 

(e)  Effect  of  failure  to  answer.  Failure 
of  a  filer  to  file  an  answer  within  20 
days  after  service  of  the  hearing  order 
constitutes  a  waiver  of  the  filer's  right 
to  appear  and  contest  the  allegations  in 
the  hearing  order.  If  a  filer  does  not  file 
a  timely  answer,  enforcement  counsel 
nuiy  file  a  motion  for  entry  of  an  order 
of  default.  Upon  a  finding  that  no  good 
cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  with  the  Comptroller 
a  recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
hearing  order.  Any  final  order  issued  by 
the  Comptroller  based  upon  a  filer's 
failure  to  answer  is  deemed  to  be  an 
order  issued  upon  consent  and  is  a  final 
and  unappealable  order. 

f  19.162    [Removed] 

20.  Section  19.162  is  removed. 

Subpart  I— {Amended] 

21.  In  §  19.170,  paragraph  (d)  is 
revised,  paragraphs  (e)  and  (f)  are 
redesignated  as  paragraphs  (0  and  (g), 
respectively,  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

{19.170    Discovery  depoeltions. 


(d)  Conduct  of  the  deposition.  The 
witness  must  be  duly  sworn,  and  each 
party  will  have  the  right  to  examine  the 
witness  with  respect  to  all  non- 
privileged,  relevant,  and  material 
matters  of  which  the  witness  has 
factual,  direct,  and  personal  knowledge. 
Objections  to  questions  or  exhibits  must 
be  in  short  form  and  must  state  the 
grounds  for  the  objection.  Failure  to 
object  to  questions  or  exhibits  is  not  a 
waiver  except  where  the  groimds  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented. 

(e)  Recording  the  testimony — (1) 
Generally.  The  party  taking  the 
deposition  must  have  a  certified  court 
reporter  record  the  witness's  testimony: 

(i)  By  stenotype  machine  or  electronic 
sound  recording  device; 

(ii)  Upon  agreement  of  the  parties,  by 
any  other  mediod;  or 

(iii)  For  good  cause  and  with  leave  of 
the  administrative  law  judge,  by  any 
other  method. 

(2)  Cost.  The  party  taking  the 
deposition  must  bear  the  cost  of  the 
recording  and  transcribing  the  witness's 
testimony. 

(3)  Transcript.  Unless  the  parties 
agree  that  a  transcription  is  not 
necessary,  the  court  reporter  must 
provide  a  transcript  of  the  witness's 
testimony  to  the  party  taking  the 
deposition  and  must  make  a  copy  of  the 
transcript  available  to  each  party  upon 
payment  by  that  party  of  the  cost  of  the 
copy. 

*  •         •         •         • 

22.  In  $  19.171.  paragraph  (b)  is 
revised  to  read  as  follows: 

f  19.171    Deposition  sulipoenas. 

•  *        •        •        • 

(b)  Service — (1)  Methods  of  service. 
The  party  requesting  the  subpoena  must 
serve  it  on  the  person  named  therein,  or 
on  that  person's  counsel,  by  any  of  the 
methods  identified  in  §  19.11(d). 

(2)  Proof  of  service.  "The  party  serving 
the  subpoena  must  file  proof  of  service 
with  the  administrative  law  judge. 


Subpart  J — [Amended] 

23.  Section  19.184  is  revised  to  read 
as  follows: 

$19,184    Service  of  subposna  and  payment 
of  wttness  expanses. 

(a)  Methods  of  service.  Service  of  a 
subpoena  may  be  made  by  any  of  the 
methods  identified  in  §  19.11(d). 

(b)  Expenses.  A  witness  who  is 
subpoenaed  will  be  paid  the  same 
expenses  in  the  same  manner  as 
witnesses  in  the  district  courts  of  the 
United  States.  The  expenses  need  not  be 


tendered  at  the  time  a  subpoena  is 
served. 

Dated:  April  2.  1996. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
[FR  Doc.  96-10331  Filed  S-3-96;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  263 
[Dodcst  No.  R-oe78] 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKM:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board),  as  a 
result  of  an  interagency  review 
conducted  by  the  Board,  the  Office  of 
the  Comptroller  of  the  Ciinency  (OCC), 
the  Office  of  Thrift  Supervision  (OTS). 
the  Federal  Deposit  Insurance 
Corporation  (FDIC),  and  the  National 
Credit  Union  Administration  (NCUA),  is 
amending  its  implementation  of  the 
Uniform  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
(Uniform  Rules).  The  Board's  review  of 
the  Uniform  Rules  was  conducted  in 
accordance  with  section  303  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
"The  final  rule  is  intended  to  clarify 
certain  provisions  and  to  increase  the 
efficiency  and  fairness  of  administrative 
hearings. 

EFFECTIVE  DATE:  June  5.  1996. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Katherine  H.  Wheatley.  Assistant 
General  Counsel.  Legal  Division  (202 
452-3779).  Douglas  B.  Jordan.  Senior 
Attorney.  Legal  Division,  (202  452- 
3787),  or  Ann  Marie  Kohlligian,  Senior 
Counsel,  Division  of  Banking 
Supervision  and  Regulation,  (202/452- 
3528). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73,  103  Stat.  183  (1989),  required 
the  Board,  OCC,  FDIC,  OTS,  and  NCUA 
(agencies)  to  develop  uniform  rules  and 
procedures  for  administrative  hearings. 
The  agencies  each  adopted  final 
Uniform  Rules  in  August,  1991.  ■  Based 


■  The  agcnciM  iuued  a  joint  notice  of  propoMd 
rulemalang  on  Monday,  |una  17,  IMl  (56  FR 
27790).  The  agenciea  promulgated  their  final  rulaa 
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on  their  experience  in  using  the  rules 
since  then,  the  agencies  have  identified 
sections  of  the  Uniform  Rules  that 
should  be  modified.  Accordingly,  the 
agencies  proposed  amendments  to  the 
Uniform  Rules  on  June  23, 1995  (60  FR 
32882). 

The  Board  received  two  comments  on 
the  proposal.  Both  commenters 
expressied  general  approval  of  the 
proposal,  and  one  suggested  specific 
improvements.  The  Board  has  also 
reviewed  the  comments  received  by  the 
other  ^encies. 

The  final  rule  implements  the 
proposal  with  minor  changes.  The 
following  section-by-section  analysis 
simimarizes  the  final  rule  and  hi^lights 
the  changes  bom  the  proposal  that  the 
Board  has  made  after  considering  the 
commenters'  suggestions. 

The  OTS.  FDIC,  OCC,  and  NCUA  are 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  Board's 
final  rule.  The  OTS.  FDIC,  and  OCC 
rules  appear  elsewhere  in  this  Federal 
Register.  The  process  of  amendment  of 
the  Uniform  Rules  and  their  adoption  in 
identical  form  by  the  agencies  also 
meets  the  reqiiirements  of  section  303  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 

B.  Section-by-Section  Summary  and 
Discussion  of  Amendments  to  Uie 
Uniform  Rules 

Section  263.1     Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  Pub.  L.  103-325.  108  Stat.  2160. 

The  first  provision.  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 
(31  U.S.C.  5321)  to  require  the  Secretary 
of  the  Treasury  to  delegate  authority  to 
the  Federal  banking  agencies  (as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  to 
impose  civil  money  penalties  for  BSA 
violations. 

The  second,  CDRI  section  525, 
amended  section  102  the  Flood  Disaster 
Protection  Act  of  1973  (FDPA)  (42 
U.S.C.  4012a)  to  give  each  "Federal 
entity  for  lending  regulation"  authority 
to  assess  civil  money  penalties  against 
a  regulated  lending  institution  if  the 
institution  has  a  pattern  of  committing 
violations  of  the  FDPA  or  the  notice 


on  the  following  data*:  OOC  on  August  9, 1991  (56 
FK  38024):  Board  on  August  9, 1991  (56  FK  38052); 
FDIC  on  August  9. 1991  (56  FR  37975):  OTS  on 
August  12, 1991  (56  FR  36317);  and  NCUA  on 
August  8. 1991  (56  FR  37767). 


requirements  of  the  National  Flood 
Insurance  Act  of  1968  (NFIA).  Under  the 
FDPA,  the  term  "Federal  entity  for 
lending  regulation"  includes  the 
agencies  and  the  Farm  Credit 
Administration. 

CDRI  section  525  also  gave  the 
agencies  authority  to  require  a  regulated 
lending  institution  to  take  remedial 
actions  that  are  necessary  to  ensure  that 
the  institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  The  institution 
has  engaged  in  a  pattern  and  practice  of 
noncompliance  with  regulations  issued 
pursuant  to  the  FDPA  and  NFIA;  and  (2) 
has  not  demonstrated  measurable 
improvement  in  compliance  despite  the 
assessment  of  dvil  money  penalties. 
The  final  rule  adds  a  new  paragraph  to 
the  scope  section  that  reflects  tiiis 
additional  authority. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.6    Appearance  and 
Practice  in  Adjudicatory  Proceedings 

The  proposal  permitted  the 
Administrative  Law  Judge  (ALJ)  to 
require  counsel  who  wididraws  after 
filing  a  notice  of  appearance  on  behalf 
of  a  party  to  accept  service  of  papers  for 
that  party  imtil  either:  (1)  A  new 
counsel  has  filed  a  notice  of  appearance; 
or  (2)  the  party  indicates  that  he  or  she 
will  proceed  on  a  pro  se  basis. 

The  Board  received  one  comment  on 
this  section.  The  commenter  suggested 
that  the  proposal  does  not  adequately 
address  certain  situations:  for  example, 
when  counsel  withdraws  because  of  a 
lack  of  payment  of  legal  fees  that  is 
caused  by  an  agency  asset  freeze,  or 
withdraws  because  the  client  discharged 
him  or  her.  The  comment«''s 
implication  is  that  it  is  unfair  to  require 
counsel  to  continue  to  accept  service  in 
these  situations.  The  commenter 
expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  counsel  when  the  ALJ  requires 
coimsel  to  continue  to  accept  service 
after  a  client  discharges  counsel.  The 
commenter  suggested  that  the  rule 
should  require  that  service  be  given  to 
both  the  unreplaced  counsel  and  the 

party- 

The  proposal  was  intended  to  ensure 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  from  halting  the  administrative 
proceedings  simply  by  evading  service. 
The  regulatory  text  is  clear,  however, 
that  the  ALJ  has  the  discretion  whether 
to  require  former  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  factors  that  ALJ  would 


consider  in  exercising  this  discretion, 
and  the  Board  therefore  betieves  that  the 
provision  as  proposed  is  sufficienUy 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

The  final  rule  changes  the  proposal's 
reference  from  "service  of  process"  to 
"service"  to  clarify  that  this  section 
appUes  to  all  papers  that  the  party  is 
entitled  to  reoeive.  This  section  is 
otherwise  adopted  as  proposed. 

Section  263.8    Conflicts  of  Interest 

The  proposal  sought  to  improve,  in 
two  vrays.  the  provisions  governing 
conflicts  of  interest  that  arise  %i^en 
counsel  represoits  multiple  perscHis 
connected  with  a  proceeding. 

First,  the  proposal  sou^t  to  protect 
the  interests  of  individuals  and  financial 
institutions  by  expanding  the 
circumstances  under  which  counsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  from  non-parties  of  any 
potential  conflict  of  interest  The  former 
rule  required  counsel  to  obtsin  waivers 
only  from  non-party  institutions  "to 
which  notice  of  the  proceedings  must  be 
given."  The  proposal  required  counsel 
to  obtain  waivers  frran  all  parties  and 
non-parties  that  counsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-party 
individuals  and  Institutions  are 
informed  of  potential  conflicts. 

Second,  the  proposal  simplified  this 
provision  by  eliminating  the 
requirement  that  counsel  certify  that 
each  client  has  asserted  that  there  are  no 
conflicts  of  interest,  llie  Board  believes 
that  the  former  provision  was 
superfluous  because  the  responsibility 
for  identifying  potential  conflicts 
resides  with  counsel. 

The  Board  received  one  comment  on 
this  section.  The  commenter  noted  that 
the  proposal  may  inhibit  multiple 
representation  that  otherwise  complies 
with  appUcable  ethics  rules.  The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agencies. 

The  provision  does  not  limit  the  right 
of  any  party  to  representation  by 
counsel  of  the  party's  choice.  Rather,  it 
ensures  that  all  interested  persons  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflict  if  they  . 
choose.  State  rules  of  professional 
responsibility  that  impose  more 
stringent  ethical  standards  are 
unaffected  by  this  requirement. 

In  addition,  the  Board  is  unpersuaded 
by  the  argument  that  the  provision 
grants  the  agencies  any  significant 
advantage  in  a  proceeding.  Persons  and 
institutions  may  be  well  and  vigorously 
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represented  even  if  they  are  not  all 
represented  by  the  same  counsel. 

Therefore,  the  Board  adopts  this 
section  as  proposed. 

Section  263. 1 1     Service  of  Papers 

The  proptosal  changed  this  section  by 
permitting  parties,  the  Board,  and  ALJs 
to  serve  a  subpoena  on  a  {>arty  by 
delivering  it  to  a  person  of  suitable  age 
and  discretion  at  a  party's  place  of  work. 

The  Board  received  one  comment  on 
this  section.  The  commenter  supported 
the  intent  of  the  proposal,  but  asserted 
that  permitting  service  at  a  person's 
place  of  work  was  too  broad  to  be 
effective,  particularly  where  a  bank  has 
numerous  branches. 

The  Board  interpreted  the  phrase 
"person's  place  of  work"  as  used  in  the 
proposal  to  mean  the  physical  location 
at  which  an  individual  works  and  not  as 
any  office  of  the  corporation  or 
association  at  which  a  person  works.  To 
avoid  confusion,  the  Board  has  added 
specific  reference  to  physical  location  in 
the  regulatory  text.  In  addition,  the  final 
rule  states  expressly  that  only  an 
individual,  not  a  corporation  or 
association,  may  be  served  at  a 
residence  or  place  of  work. 

The  comment  points  out.  however, 
that  the  former  Uniform  Rules  did  not 
permit  certain  methods  of  service  that 
are  useful  for  serving  a  corporation  or 
other  association  and  that  are  permitted 
under  the  Federal  Rules  of  Qvil 
Procedure.  The  final  rule,  therefore, 
permits  service  on  a  party  corporation 
or  other  association  by  delivery  of  a 
copy  of  a  notice  to  an  officer,  managing 
or  general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  of  process.  The  final  rule 
also  provides  that,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  the  serving 
party  must  also  mail  a  copy  to  the  party. 
The  final  rule  also  restructures  this 
provision  for  clarity. 

Section  263. 1 2    Construction  of  Time 
Limits 

The  proposal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery 
service,  or  electronic  media 
transmission  under  §  263.12(c]  is  not 
included  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days.  The  proposal  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery,  or 
electronic  media  transmission  is 
counted  by  calendar  days  and,  therefore, 
a  party  must  count  Saturdays,  Sundays, 
and  hoUdays  when  calculating  a  time 
deadline. 


The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.20    Amended  Pleadings 

The  proposal  changed  this  section  to 
permit  a  party  to  amend  its  pleadings 
without  leave  of  the  ALJ  and  to  permit 
the  ALJ  to  admit  evidence  over  the 
objection  that  the  evidence  does  not  fall 
directly  within  the  scope  of  the  issues 
raised  by  a  notice  or  answer. 

The  Board  received  one  comment  on 
this  section.  The  commenter  asserted 
that  the  change  could  unduly  prejudice 
a  party  if  a  notice  were  amended  to  add 
or  delete  allegations  immediately  prior 
to  the  hearing.  The  commenter 
expressed  concern  that  the  amendment 
would  give  a  party  insufficient  time  to 
seek  additional  discovery  or  file  for 
summary  judgment. 

The  regulatory  text  gives  the  ALJ 
discretion  to  revise  the  hearing  schedule 
to  ensure  that  no  prejudice  results  from 
last  minute  amendments  to  a  notice. 
The  Board  believes  this  approach  is 
adequate  to  avoid  prejudice  to  a  party 
and,  therefore,  adopts  this  section  as 
proposed. 

Section  263.24    Scope  of  Document 
Discovery 

The  former  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
from  using  interrogatories  on  groiuids 
that  other  discovery  tools  are  more 
efficient  and  less  burdensome,  and 
therefore  more  appropriate  to 
administrative  adjudications. 

The  proposal  also  sought  to  focus 
document  discovery  requests  so  that 
they  are  not  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  proposal  preserved 
the  former  rule's  limitation  by 
permitting  discovery  only  of  documents 
that  have  material  relevance.  However, 
the  proposal  specifically  provided  that  a 
request  should  be  considered 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
justifiable  limitations  on  the  Lime  period 
covered  and  the  geographic  locations  to 
be  searched;  (2)  the  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
documents  to  be  delivered  to  the 
requesting  party  and  fails  to  include  the 
requestor's  written  agreement  to  pay  in 
advance  for  the  copying,  in  accordance 
with  §263.25. 

Under  the  proposal,  the  scope  of 
permissible  document  discovery  is  not 
as  broad  as  that  allowed  under  Federal 
Rule  of  Civil  Procedure  26(b)  (28  U.S.C. 


app.).  Historically,  given  the  specialized 
natiue  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
a(kninistrative  proceedings  has  not  been 
as  expansive  as  it  is  in  dvil  litigation. 

The  Board  received  no  significant 
comments  on  this  section  and,  therefore, 
adopts  this  section  as  proposed. 

Section  263.25    Request  for  Document 
Discovery  From  Parties 

The  Board  proposed  several  changes 
to  §  263.25.  First,  the  proposal  sought  to 
reduce  unnecessary  burden  by 
permitting  a  i>arty  to:  (1)  respond  to 
document  discovery  either  by  producing 
documents  as  they  are  kept  in  the 
ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  docimient  request;  and 
(2)  identify  similar  docimients  by 
category  when  they  are  voluminous  and 
are  protected  by  the  deliberative 
process,  attorney-client,  or  attoraey- 
work-product  privilege. 

The  proposal  also  amended  section 
263.25  to  permit  a  party  to  require 
payment  in  advance  for  the  costs  of 
copying  and  shipping  requested 
documents,  and  clarified  that,  if  a  party 
has  stated  its  intention  to  file  a  timely 
motion  for  interlocutory  review,  the  ALJ 
may  not  release,  or  order  a  party  to 
produce,  documents  withheld  on 
grounds  of  privilege  until  the  motion  for 
interlocutory  review  has  been  decided. 

The  Board  received  two  comments  on 
this  section.  One  commenter  sought 
guidance  on  when,  how,  and  to  whom 
a  party  must  express  an  "intention"  to 
file  a  timely  motion  for  interlocutory 
review.  Because  it  is  the  ALJ  who  may 
not  release  or  order  a  party  to  produce 
documents,  it  was  implicit  in  the 
proposed  regulatory  text  that  a  party 
must  make  the  intention  to  seek 
interlocutory  review  known  to  the  ALJ. 
For  clarity's  sake,  the  final  rule  adds 
language  to  this  effect. 

/Uiother  commenter  suggested  that  a 
request  for  interlocutory  review  should 
automatically  stay  the  proceeding. 
Under  §  263.28(d)  of  the  Uniform  Rules, 
a  party  may  request  that  a  proceeding  be 
stayed  during  the  pendency  of  an 
interlocutory  review,  and  the  ALJ  has 
the  discretion  to  decide  whether  a  stay 
is  appropriate.  The  Board  believes  that 
this  procedure  adequately  protects  the 
parties.  For  this  reason  and  to  avoid 
unnecessary  delays  in  the 
administrative  proceedings,  the  Board 
declines  to  provide  for  an  automatic 
stay  whenever  a  party  requests 
interlocutory  review. 

One  commenter  asserted  that 
permitting  the  Board  to  require  payment 
in  advance  for  docvunent  copying  and 
shipping  costs  would  give  the  Board  an 
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advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  Board  finds 
that  this  situation  is  rare  and  therefore 
does  not  outweigh  the  Board's  need  to 
ensure  that  it  receives  payment. 
Moreover,  the  provision  does  not 
preclude  other  creditors  from  reqiiiring 
preoayment  for  products  or  services. 

lue  Board  adopts  this  section  as 
proposed. 

Section  263.27    Deposition  of  Witness 
Unavailable  for  Hearing 

The  proposal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  tmavailable  by  serving 
the  subpoena  on  the  witness's 
authorized  representative.  The  Board 
does  not  include  this  proposed  change 
because,  in  §  263.11(d),  the  final  rule 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  includes  delivery  to  an 
authorized  representative.  Therefore, 
the  proposed  change  to  §  263.27  would 
be  redundant 

The  Board  received  no  comments  on 
this  section,  and  makes  no  change  to  it. 

Section  263.33    Public  Hearings 

The  proposal  changed  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the  Board  and 
not  the  ALJ,  but  must  serve  the  ALJ  with 
a  copy  of  the  motion. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.34    Hearing  Subpoenas 

The  former  Uniform  Rules  did  not 
specifically  require  that  a  party  inform 
all  other  parties  when  a  subpoena  to  a 
non-party  is  issued.  The  proposal 
required  that,  after  a  hearing  subpoena 
is  issued  by  the  ALJ,  the  party  that 
applied  for  the  subpoena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  subpoena  and  must  serve 
the  motion  on  each  other  party. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.35    Conduct  of  Hearings 

The  proposal  limited  the  number  of 
counsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  firom  the  court 
reporter.  The  former  Uniform  Rules 
were  silent  on  these  issues. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  263.37    Post-Heanng  Filings 

The  proposal  changed  the  title  of  this 
section  from  "PropoMd  finHinga  and 


conclusions"  to  "Post-heaiing  filings"  to 
describe  more  accurately  the  content  of 
the  section. 

The  proposal  also  moved,  from 
§  263.35(b)  to  §  263.37(a).  the  provision 
that  requires  the  ALJ  to  serve  each  party 
with  notice  of  the  filing  of  the  certified 
transcript  of  the  hearing  (including 
hearing  exhibits).  The  proposal  added  a 
requirement  that  the  ALJ  must  use  the 
same  method  of  service  for  this  notice. 

Finally,  the  proposal  clarified  that  the 
ALJ  may,  when  appropriate,  permit 
parties  more  than  the  allotted  30  days  to 
file  proposed  findings  of  Esct,  proposed 
conclusions  of  law,  and  a  proposed 
.order. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  with  a 
minor  technical  change. 

Section  263.38    Recommended 
Decision  and  Filing  of  Record 

Under  the  former  Uniform  Rules,  the 
ALJ  was  not  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Board.  The  proposal  added  this 
requirement  and  reorganized  this 
section  to  improve  its  clarity. 

The  Board  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

C  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

This  final  rule  only  imposes 
procedural  requirements  in 
administrative  adjudications.  It  contains 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procedure  and  facilitates  the 
orderly  determination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
burdens  on  regiilated  institutions, 
parties  to  administrative  actions,  or 
coimsel. 

List  i^Sabjects  in  12  CFR  Part  283 

Administrative  practice  and 
procedure.  Claims,  Crime,  Equal  access 
to  justice,  Federal  Reserve  System, 
Lawyere,  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  263  is  amended 
as  set.forth  below: 

PART  263-RULES  OF  PRACTICE  FOR 
HEARINQS 

1.  The  authority  citation  for  part  263 
is  revised  to  read  as  follows: 


AvAaritjr.  5  U.SX1  S04,  554-S57;  12 
U.S.C  248.  324.  504.  SOS,  1817(p,  1818. 
1828(c),  1847(b),  1847(d),  1884(b),  1972(2KF). 
310S.  3107,  3108,  3907,  3909,  and  4717;  IS 
U.S.C  21,  78<M,  780-5,  and  78u-2;  31  U.S.C 
5321;  and  42  U.S.C  4012a. 

2.  In  §  263.1,  paragraph  (eM9)  is 
amended  by  removing  "and"  after  the 
semicolon,  new  paragraphs  (e)(ll)  and 
(e)(12)  are  added,  paragraph  (0  is 
redesignated  as  paragraph  (g)  and 
revised,  and  new  paragraph  (f)  is  added 
to  read  as  follows: 

1263.1    Scope. 

•        •        *        •        • 

(e)*  •  • 

(11)  Any  provision  of  law  referenced 
in  section  102(f)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C 
4012a(f))  or  any  wder  or  regulation 
issued  thereunder;  and 

(12)  Any  provision  of  law  referenced 
in  31  U.S.C.  5321  or  any  order  or 
regulation  issued  thereunder. 

(0  Remedial  action  imder  section 
102(g)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C  4012a(g));  and 

(g)  This  subpart  also  appties  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  tlw  recmd  after 
opportiuiity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
for  in  the  Local  Rules. 

3.  In  §  263.6,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


§283.6 

•diudteatory  prooeedlnga. 

(a)*  •  • 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Board,  shall  file 
a  notice  of  appearance  with  OFIA  at  or 
besfore  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf  of 
a  party  in  the  adjudicatcuy  proceeding. 
The  notice  of  appearance  must  include 
a  written  declaration  that  the  individual 
is  currentiy  quatified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filhig  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
agrees  and  represents  that  he  or  she  is 
authorized  to  accept  servics  on  behalf  of 
the  represented  party  and  that,  in  the 
event  of  withdrawal  frtan 
representation,  he  or  she  will,  if 
required  by  the  administrative  law 
judge,  continue  to  accept  service  until 
new  counsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 
•        •        •        •        • 

4.  In  §  263.8,  paragraph  (b)  is  revised 
to  read  as  follows: 
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(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  263.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such 
party  and  non-party;  and 

(2)  That  each  sudi  party  and  non- 
party waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non- 
material  conflicts  of  interest  during  the 
course  of  the  proceeding. 

5.  In  $  263.11.  paragraphs  (c)(2)  and 
(d)  are  tevised  to  read  as  follows: 

§263.11    Servtoe  o(  pepwB. 

«  •  •  *  * 

(c)*  •  • 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  263.6, 
the  Board  or  the  administrative  law 
judge  shall  make  service  by  any  of  the 
following  methods: 

(i)  By  personal  service; 

(ii)  If  tiie  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works: 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service: 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent,  which,  in 
the  case  of  a  corporation  or  other 
association,  is  deUvery  to  an  officer, 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party; 


(4)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(5)  By  any  other  method  as  is 
reasonably  calculated  to  give  actual 
notice. 

•  •        •        •        • 

6.  In  §  263.12.  paragraphs  (a),  (c)(1). 
(c)(2).  and  (c)(3)  are  revised  to  read  as 
follows: 

f  263.12    Construction  Of  tinwilmit*. 

(a)  Genera]  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  unless  it  is  a 
Saturday.  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday, 
Sunday,  or  Federal  holiday,  the  period 
runs  until  the  end  of  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 
(c)  of  this  section,  intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  not  included. 

•  •        •        •        • 

(c)«  •  • 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  orescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  deUvery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  ^unless 
otherwise  determined  by  the  Board  or 
the  administrative  law  judge  in  the  case 
of  filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

7.  Section  263.20  is  revised  to  read  as 
follows: 

%  263.20    AnMnoao  piooQlnQe> 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  or  administrative  law 
judge  orders  otherwise  for  good  cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  bem  raised  in  the 


notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

8.  In  §  263.24.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

1263.24    Scope  of  document  (lleoowery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 
(c).  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  documents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  "documents"  may 
be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  §  263.53  of  subpart  B  of  this 
part. 

(3)  Discovery  by  use  of  interrogatories 
is  not  pwmitted. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  imduly 
burdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope  or 
unduly  burdensome  if.  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  documents  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  reauestor's  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  263.25. 

•        •        *        •        • 

9.  In  §  263.25.  paragraphs  (a),  (b),  (e), 
and  (g)  are  revised  to  read  as  follows: 
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(a)  General  rule.  Any  party  mayTserve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  The  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or 
by  category,  and  must  describe  each 
item  and  category  with  reasonable 
porticiilarity.  Dociunents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
request. 

(b)  Production  or  copying.  The  request 
miist  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  dociunents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  for  the  copying  and  ^pping 
charges.  Copying  charges  are  the  current 
per-page  copying  rate  imposed  by  12 
CFR  Part  261  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  The  party  to  whom  the  request  is 
addressed  may  require  payment  in 
advance  before  producing  the 
documents. 

•  •        •        •        * 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  grounds  of 
privilege  and  must  produce  a  statement 
of  the  biasis  for  the  assertion  of  privilege. 
When  similar  documents  that  are 
protected  by  deliberative  process, 
attomey-work-product.  or  attorney- 
client  privilege  are  voluminous,  these 
documents  may  be  identified  by 
category  instead  of  by  individual 
document.  The  administrative  law  judge 
retains  discretion  to  determine  when  the 
identification  by  category  is  insufficient. 

*  •        •        *        * 
(g)  Ruling  on  motions.  After  the  time 

for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  burdensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 


privileged  documents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  imless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithrtanding  any  other 
provisicm  in  this  part,  the  admhiistrative 
law  )\xdgo  may  not  release,  on  order  a 
party  to  produce,  documents  withheld 
on  grounds  of  privilege  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intention  to  file  a  timely  motion  for 
interlocutory  review  of  the 
administrative  law  judge's  order  to 
produce  the  documents,  and  until  the 
motion  for  interlocutory  review  has 
been  decided. 
•        •        •        •        • 

10.  In  §  263.33,  paragraph  (a)  is 
revised  to  read  as  follows: 

1263.33    PuMie  heelings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the  Board,  in 
the  Board's  discretion,  determines  that 
holding  an  open  hearing  would  be 
contrary  to  the  public  interest.  Within 
20  days  of  service  of  the  notice  or,  in  the 
case  of  change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4)).  within  20  days  from 
service  of  the  hearing  order,  any 
respondent  may  file  with  the  Board  a 
request  for  a  private  hearing,  and  any 
party  may  file  a  reply  to  such  a  request. 
A  party  must  serve  on  the 
administrative  law  judge  a  copy  of  any 
request  or  reply  the  party  files  with  the 
Board.  The  form  of.  and  procedure  for. 
these  requests  and  replies  are  governed 
by  §  263.23.  A  party's  failxire  to  file  a 
request  or  a  reply  constitutes  a  waiver 
of  any  objections  regarding  whether  the 
hearing  will  be  public  or  private. 
•        *        »        •        • 

11.  In  §  283.34,  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 

S  263.34    Hearing  subpoenes. 

(a)  Issuance.  (1)  Upon  application  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  The  application  for  a  hearing 
subpoena  must  also  contain  a  proposed 
subpoena  specifying  the  attendance  of  a 
witness  or  the  production  of  evidence 
from  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 


law  at  any  designated  place  w^iere  the 
hearing  is  being  cmducted.  Hie  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
application  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoma 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
imreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 

•  «        •        •        • 

12.  In  §  263.35,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(4),  a  new 
paragraph  (a)(3)  is  addcKi,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

f263.35    Conduct ot  tieerlnga. 

(a)*  *  • 

(3)  Examination  of  witnesses.  Only 
one  coimsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
counsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  counsel  conduct  the 
direct  examination  and  another  counsel 
conduct  re-direct  examination  of  a 
witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 

•  *        •        •        • 

•  (b)  Transcript.  The  hearing  must  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
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party  upon  payment  by  that  party  to  the 
reporter  of  the  cost  of  the  transcript.  The 
administrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upon 
the  administrative  law  judge's  own 
motion. 

13.  In  §  263.37.  the  section  heading 
and  paragraph  (a)(1)  are  revised  to  read 
as  follows: 

§  263.^7    PosMiMfIng  flRnga. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party,  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  st  the 
hearing,  has  been  filed.  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  following  service 
of  this  notice  by  the  administrative  law 
judge  or  within  such  longer  period  as 
may  be  ordered  by  the  administrative 
law  judge. 

14.  Section  263.38  is  revised  to  read 
as  follows: 

|263.Jt    Reoommended  dectoion  and  filing 
ol  reoofd. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  263.37(b).  the 
administrative  law  judge  shall  file  with 
and  certify  to  the  Board,  for  decision, 
the  record  of  the  proceeding.  The  record 
must  include  the  administrative  law 
judge's  recommended  decision, 
recommended  findings  of  fact, 
recommended  conclusions  of  law.  and 
proposed  order;  all  prehearing  and 
hearing  transcripts,  exhibits,  and 
rulings:  and  the  motions,  briefs, 
memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Board  for  final 
determination  the  record  of  the 
proceeding,  the  administrative  law 
judge  shall  furnish  to  the  Board  a 
certified  index  of  the  entire  record  of  the 
proceeding.  The  certified  index  shall 
include,  at  a  minimum,  an  entry  for 
each  paper,  document  or  motion  filed 
with  the  administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  certified 


index  shall  also  include  ao  exhibit 
index  containing,  at  a  minimum,  an 
entry  consisting  of  exhibit  number  and 
title  or  description  for:  Each  exhibit 
Introduced  and  admitted  into  evidence 
at  the  hearing:  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing:  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing:  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

By  order  of  the  Board  of  Govemon  of  the 
Federal  Reserve  System.  April  26. 1996. 
Jwanihr  J.  Jvhamoa, 
Secretary  of  the  Board. 
(FR  Doc.  96-10890  Filed  0-:^-96;  8:45  am.) 
■LUNQ  coof  «ia-ai-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 
RtNlOX  AB4» 

Unlfonn  Rutoa  of  Practiea  and 
Procedure 

AQENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Federal  Dep>osit 
Insurance  Corporation  (FDIC)  is 
amending  its  regulatory  provisions 
implementing  the  Uniform  Rules  of 
Practice  and  Procedure  (Uniform  Rules). 
The  final  rule  is  intended  to  clarify 
certain  provisions  and  to  increase  the 
efficiency  and  fairness  of  administrative 
hearings. 
EFFECTIVE  DATE:  )une  5.  1996. 

FOR  FURTHER  MFORftUTXM  CONTACT: 
Andrea  Winkler.  Counsel.  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW..  Washington.  DC  20429; 
(202)  736-0762. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

Section  916  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989  (FIRREA).  Pub. 
L.  101-73.  103  Stat.  183  (1989).  required 
the  FDIC.  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Board  of  Governors 
of  the  Federal  Reserve  System  (Board), 
Office  of  Thrift  Supervision  (OTS).  and 
National  Credit  Union  Administration 
(NCUA)(collectively  agencies)  to 
develop  uniform  rules  and  procedures 
for  administrative  hearings.  The 
agencies  each  adopted  final  Uniform 


Rules  in  Ailgust  1991.  ■  Based  on  their 
experience,  the  agencies  have  identified 
sections  of  the  Unifonn  Rules  that 
should  be  modified.  Accordingly,  the 
agencies  proposed  amendments  to  the 
Uniform  Rules  on  June  23, 1995  (60  FR 
32882). 

The  FDIC  received  one  comment  on 
the  proposal.  The  commenter  generally 
supported  the  proposal,  but  suggested 
improvements.  The  FDIC  also 
considered  comments  received  by  the 
Other  uencies. 

The  final  rule  implements  the 

!)ropo8al  with  minor  changes.  The 
ollowing  section-by-section  analysis 
simimarizes  the  final  rule  and  highlights 
the  changes  bom  the  proposal  that  the 
FDIC  has  made  after  considering  the 
commenters'  su^estions. 

The  OTS,  OCC;  Board  and  NCUA  are 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  FDIC's 
final  rule.  The  OTS,  OCC,  and  Board 
rules  appear  elsewhere  in  this  Federal 
Register. 

B.  Section^iy-SectkHi  Summary  and 
DiacnsskNi  erf' Amendments  to  the 
Uniform  Rules 

Section  306.1     Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  Pub.  L.  103-325,  108  Stat.  2160. 

The  first  provision,  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 
(31  U.S.C.  5321),  to  require  the 
Secretary  of  the  Treasury  to  delegate 
authority  to  the  Federal  banking 
agencies  (as  defined  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813))  to  impose  civil  money 
penalties  for  BSA  violations. 

The  second,  CDRI  section  525, 
amended  section  102  of  the  Flood 
Disaster  Protection  Act  of  1973  (FDPA) 
(42  U.S.C.  4012a)  to  give  each  "Federal 
entity  for  lending  regulation"  authority 
to  assess  civil  money  penalties  against 
a  regulated  lending  institution  if  the 
institution  has  a  pattern  or  practice  of 
committing  violations  of  the  FDPA  or 
the  notice  requirements  of  the  National 
Flood  Insurance  Act  of  1968  (NFIA)  (42 
U.S.C.  4104a).  Under  the  FDPA,  the 
term  "Federal  entity  for  lending 


'  The  tganciM  iMued  ■  joint  notice  of  propoMd 
rulemaking  on  Monday.  luna  17. 1001  (56  FR 
27700).  The  agancief  promulgated  their  Tinal  rulaa 
on  the  following  dates:  OCC  on  Auguat  9.  1991  (SS 
FR  3a024):  Board  on  August  9,  1091  (SS  FR  3S0S2): 
FDIC  on  August  9.  1001  (56  FR  37075):  OTS  on 
Auguat  12.  1091  (56  FR  3S317):  and  NCUA  on 
Auguat  S.  1001  (56  FR  37767). 
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regulation"  includes  the  agencies  and 
the  Farm  Credit  Administration. 

Section  525  of  CDRI  also  gave  the 
agencies  authority  to  require  a  regulated 
lending  institution  to  take  remedial 
actions  that  are  necessary  to  ensure  that 
the  institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  The  institution 
has  engaged  in  a  pattern  or  practice  of 
noncompliai>ce  with  regulations  issued 
pursuant  to  the  FTO'A  and  NFIA;  and  (2) 
has  not  demcmstiated  measurable 
improvement  in  compliance  despite  the 
assessment  of  dvil  money  penalties. 
The  final  rule  adds  a  new  paragraph  to 
the  scope  section  that  reflects  this 
additional  authority. 

The  FDIC  received  no  comments  on 
this  section,  whidi  is  adopted  as 
proposed  with  the  addition  of  the 
aforementioned  paragraph  pertaining  to 
remedial  action. 

Section  308.6    Appearance  and 
Practice  in  Adjudicatory  Proceedings 

The  proposal  permitted  the 
administrative  law  judge  (ALJ)  to 
require  counsel  who  withdraws  from 
representing  a  party  to  accept  service  of 
papen  for  that  party  until  either  (1)  A 
new  counsel  hais  filed  a  notice  of 
appearance;  or  (2)  the  party  indicates 
that  he  or  she  will  proceed  on  a  pro  se 
basis. 

The  FDIC  received  one  ccnnment  on 
this  section.  The  commenter  suggested 
that  the  proposal  does  not  adequately 
address  certain  situations:  for  example, 
when  counsel  withdraws  because  of 
lack  of  payment  of  legal  fees  that  is 
caused  by  an  agency  asset  freeze,  or 
withdraws  because  the  client  discharged 
him  or  her.  The  commenter's 
implication  is  that  it  is  unfair  to  require 
counsel  to  continue  to  accept  service  in 
these  situations.  MoreovOT,  the 
commenter  expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  counsel  when  the  ALJ  requires 
counsel  to  continue  to  accept  service 
after  a  client  discharges  counsel.  The 
commenter  suggested  that  the  rule 
should  require  that  service  be  given  to 
both  the  unreplaced  cotmsel  and  the 

lue  proposal  was  intended  to  enstire 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  bora  halting  the  administrative 
proceedings  simply  by  evading  service. 
The  regulatory  text  is  clear,  however, 
that  the  AL]  has  discreticm  whether  to 
require  fonner  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  facton  the-ALJ  would 
consider  in  exerdaing  this  discretion, 
and  the  FDIC  therefore  believer,  that  the 


provision  as  proposed  is  sufficiently 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

The  filial  rule  changes  the  proposal's 
reference  from  "service  of  process"  to 
"service"  to  clarify  that  this  section 
applies  to  all  papen  that  the  party  is 
entitied  to  receive.  This  section  is 
otherwise  adopted  as  proposed. 

Section  308.8    Conflicts  of  Interest 

The  proposal  sought  to  improve  in 
two  ways  the  provisicms  governing 
conflicts  of  interest  that  arise  when 
counsel  represents  multiple  persons 
connected  with  a  proceeding. 

First,  the  proposal  sought  to  protect 
the  interests  of  individuals  and  financial 
institutions  by  expanding  the 
circumstances  under  which  counsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  from  non-parties  of  any 
potential  conflict  of  interest.  The  fonner 
riile  required  counsel  to  obtain  waivers 
only  from  non-perty  institutions  "to 
which  notice  of  the  proceedings  must  be 
given".  The  proposal  required  counsel 
to  obtain  waivers  from  all  parties  and 
non-parties  that  cotmsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-party 
individuals  and  institutions  are 
infcwmed  of  potential  conflicts. 

Second,  ma  proposal  simplified  this 
provision  by  eliminating  the 
requirement  for  counsel  to  certify  that 
each  client  has  asserted  that  there  are  no 
conflicts  of  interest.  The  FDIC  beUeves 
that  the  former  provision  i¥as 
superfluous  because  the  responsibility 
for  identifying  potential  conflicts 
resides  with  counsel. 

The  FDIC  received  cme  comment  on 
this  section.  The  commenter  noted  that 
the  proposal  may  inhibit  multiple 
representation  that  otho^se  complies 
with  applicable  ethics  rules.  The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agencies. 

The  provision  does  not  limit  the  right 
of  any  party  to  representation  by  the 
counsel  of  the  party's  choice.  Rathw,  it 
ensures  that  all  interested  perscms  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflict  if  they 
choose.  In  the  FDIC's  view,  it  is 
reasonable  to  establish  a  baseline 
standard  reqtiiring  the  affirmative 
waiver  of  conflicts  by  all  affected 
persons  or  entities  in  order  to  ensure  the 
integrity  of  the  administrative 
adjudication  process.  State  rules  of 
professional  responsibility  that  impose 
more  stringent  ethical  standards  are 
unaffiected  by  this  reouiramoit. 

In  addition,  the  FDIC  is  impersuaded 
by  the  argument  that  the  conflicts 


provision  grants  the  agencies  significant 
advant^e  in  a  proceeding.  Pmeons  and 
entities  may  be  well  and  vigorously 
represented  even  if  they  are  not  all 
reOTesented  by  the  same  counsel. 
Thoefcxe.  the  FIMC  adopts  this 
section  as  proposed. 

Section  308.1 1    Service  of  Papen 

The  proposal  changed  this  section  by 
pomitting  parties,  the  Board  of 
Directon,  aind  ALJs  to  ssrve  a  subpoeoa 
on  a  party  by  dehvering  it  to  a  person 
of  suitable  age  and  disoeticm  at  a 
party's  place  of  work.  One  comment  was 
received  by  the  agencies  (m  this  section. 
The  annmniter  suppwted  the  intent  of 
the  proposal,  but  asserted  that 
permitting  service  at  a  person's  place  of 
woric  was  too  broad  to  be  efisctive. 
particulaiiy  vihen  a  bank  has  numerous 
brandies. 

The  FDIC  interpreted  the  phrase 
"person's  plus  of  wcwk"  as  used  in  the 
proposal  to  mean  the  fiiyncal  kx:ation 
at  whidi  an  individual  woiks  and  not  as 
any  office  of  the  coiporation  or 
association  that  employ*  the  person.  To 
avoid  oonfusi<»,  the  FDK]  has  added 
specific  refnenoe  to  phjrsical  location  to 
the  regulatory  text.  In  addition,  the  final 
rule  states  expressly  that  only  an 
individual,  not  a  corporation  or 
assodatinn.  may  be  served  at  a 
residence  or  place  of  vfork. 

The  same  commmt  points  out, 
however,  that  the  former  Unifnm  Rules 
did  not  permit  cntain  methods  of 
service  that  are  useful  for  serving  a 
corporaticm  at  other  association.  The 
final  rule,  therefwe.  permits  service  on 
a  party,  coiporation  at  (Kher  association 
by  delivery  of  a  copy  of  a  notice  to  an 
officer,  managing  or  general  agent,  or  to 
any  other  agent  authorized  by 
appointment  or  by  law  to  receive  service 
of  process.  The  final  rule  also  provides 
that,  if  the  agent  is  cme  authorized  by 
statute  to  receive  service  and  the  statute 
so  requires,  the  serving  party  must  also 
mail  a  copy  to  the  party.  The  final  riile 
also  restnictiues  this  provision  for 
clarity. 

Section  308. 1 2    Construction  of  Tune 
Limits 

The  proposal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  deUv«y 
service,  or  electronic  media 
transmission  under  §  308.12(c)  is  not 
induded  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days.  The  prc^xisal  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  defivery,  or 
electronic  media  transmission  is 
coimted  by  calendar  days  and,  therefcne, 
a  party  must  count  Setiudays.  Sundays. 
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and  holidays  when  calculating  a  time 
deadline. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.20    Amended  Pleadings 

The  proposal  changed  this  section  to 
permit  a  party  to  amend  its  pleadings 
without  leave  of  the  AL)  and  to  permit 
the  AL)  to  admit  evidence  over  the 
objection  that  the  evidence  does  not  fall 
directly  within  the  scope  of  the  issues 
raised  by  a  notice  or  answer. 

The  FDIC  received  one  comment  on 
this  section.  The  commenter  asserted 
that  the  change  could  unduly  prejudice 
a  party  if  a  notice  were  amended  to  add 
or  delete  allegations  immediately  prior 
to  the  hearing.  The  commenter 
expressed  concern  that  the  amendment 
would  give  a  party  insufficient  time  to 
seek  additional  discovery  or  file  for 
summary  judgment. 

The  regulatory  text  gives  the  AL] 
discretion  to  revise  the  hearing  schedule 
to  ensure  that  no  prejudice  results  from 
last  minute  amendments  to  a  notice. 
The  FDIC  believes  this  approach  is 
adequate  to  avoid  prejudice  to  a  party 
and.  therefore,  adopts  this  section  as 
proposed. 

Section  308.24     Scope  of  Document 
Discovery 

The  former  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
from  using  interrogatories  on  the 
grounds  that  other  discovery  tools  are 
more  efficient  and  less  burdensome  and 
therefore  more  appropriate  to 
administrative  adjudications. 

The  proposal  also  sought  to  focus 
document  discovery  requests  so  that 
they  are  not  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  proposal  preserved 
the  former  rule's  limitation  on 
document  discovery  by  permitting 
discovery  only  of  documents  that  have 
material  relevance.  However,  the 
proposal  specifically  provided  that  a 
request  should  be  considered 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
justifiable  limitations  on  the  time  period 
covered  and  the  geographic  locations  to 
be  searched;  (2)  the  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
documents  to  be  delivered  to  the 
requesting  party  and  fails  to  include  the 
requestor's  written  agreement  to  pay  in 
advance  for  the  copying,  in  accordance 
with  §308.25 


Under  the  proposal,  the  scope  of 
permissible  document  discovery  is  not 
as  broad  as  that  allowed  under  Federal 
Rule  cf  Qvil  Procedure  26(b)  (28  U.S.C 
app.).  Historically,  given  the  specialized 
nature  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
administrative  proceedings  has  not  been 
as  expansive  as  it  is  in  dvil  litigation. 

The  agencies  received  no  significant 
comments  on  this  section  and,  therefore, 
the  FDIC  adopts  it  as  proposed. 

Section  308.25    Request  for  Document 
Discovery  From  Parties 

The  FDIC  proposed  several  changes  to 
§  308.25.  First,  tne  proposal  sought  to 
reduce  unnecessary  burden  by 
permitting  a  party  to:  (1)  respond  to 
dociunent  discovery  either  by  producing 
documents  as  they  are  kept  in  the 
ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  docimient  request;  and 
(2)  identify  similar  documents  by 
category  when  they  are  voluminous  and 
are  protected  by  the  deliberative 
process,  attorney -client,  or  attomey- 
work-product  privilege. 

The  proposal  also  amended  section 
308.25  to  permit  a  party  to  require 
payment  in  advance  for  the  costs  of 
copying  and  shipping  requested 
documents  and  clarified  that,  if  a  party 
has  stated  its  intention  to  file  a  timely 
motion  for  interlocutory  review,  the  AL) 
may  not  release,  or  order  a  party  to 
produce,  documents  withheld  on 
grounds  of  privilege  until  the  motion  for 
interlocutory  review  has  been  decided. 

The  FDIC  received  one  comment  on 
this  section,  and  one  other  comment 
was  received  by  the  agencies.  One 
commenter  sought  guidance  on  when, 
how.  and  to  whom  a  party  must  express 
an  "intention"  to  file  a  timely  motion 
for  interlocutory  review. 

Because  it  is  the  AL)  who  may  not 
release  or  order  a  party  to  produce 
documents,  it  was  implicit  in  the 
proposed  regulatory  text  that  a  party 
must  make  the  intention  to  seek 
interlocutory  review  knowrn  to  the  AL). 
For  clarity's  sake,  the  final  rule  adds 
language  to  this  effect. 

Another  commenter  suggested  that  a 
request  for  interlocutory  review  should 
stay  the  proceeding. 

Under  §  308.28(d)  of  the  Uniform 
Rules,  a  party  may  request  that  a 
proceeding  be  stayed  during  the 
pendency  of  an  interlocutory  review 
and  the  \L]  has  the  discretion  to  decide 
whether  a  stay  is  appropriate.  The  FDIC 
believes  that  this  procedure  adequately 
protects  the  parties.  For  this  reason  and 
to  avoid  adding  unnecessary  delays  in 
the  administrative  proceedings,  the 
FDIC  declines  to  provide  for  an 


automatic  stay  whenever  a  party 
requests  interlocutory  review. 

One  commenter  asserted  that 
permitting  the  FDIC  to  require  payment 
in  advance  for  document  copying  and 
shipping  costs  would  give  the  FDIC  an 
advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  FDIC  finds 
that  this  situation  is  rare  and  therefore 
does  not  outweigh  the  FDIC's  need  to 
ensure  that  it  receives  payment. 
Moreover,  the  provision  does  not 
preclude  other  creditors  from  requiring 
prepayment  for  products  or  services. 
Accordingly,  the  FDIC  adopts  this 
section  as  proposed. 

Section  308.27    Deposition  of  Witness 
Unavailable  for  Hearing 

The  proposal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  unavailable  by  serving 
the  subpoena  on  the  witness's 
authorized  representative.  The  FDIC 
does  not  include  this  proposed  change 
because  in  §  308.11(d),  the  final  rule 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  includes  delivery  to  an 
authorized  representative.  Therefore, 
the  proposed  change  to  §  308.27  would 
be  redundant. 

The  FDIC  received  no  comments  on 
this  section,  and  makes  no  change  to  it. 

Section  308.33    Public  Hearings 

The  proposal  changed  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the  Executive 
Secretary  and  not  the  AL)  but  must 
serve  the  AL)  with  a  copy  of  the  motion. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.34    Hearing  Subpoenas 

The  former  Uniform  Rules  did  not 
specifically  require  that  a  party  inform 
all  other  parties  when  a  subpoena  to  a 
non-party  is  issued.  The  proposal 
required  that,  after  a  hearing  subpoena 
is  issued  by  the  AL),  the  party  that 
applied  for  the  subpoena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  subpoena  and  must  serve 
the  motion  on  each  other  party. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.35    Conduct  of  Hearings 

The  proposal  limited  the  number  of 
counsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  from  the  court 
reporter.  The  former  Uniform  Rules 
were  silent  on  these  issues. 
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The  FDIC  received  no  conunents  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.37    Post-Hearing  Filings 

The  proposal  changed  the  title  of  this 
section  itom  "Proposed  findings  and 
conclusions"  to  "Post-hearing  filings"  to 
describe  more  accurately  the  content  of 
the  section. 

The  proposal  also  moved,  from 
§  308.35(b)  to  §  308.37(a),  the  provision 
that  requires  the  AL)  to  serve  each  party 
with  notice  of  the  filing  of  the  certified 
transcript  of  the  hearing  (including 
hearing  exhibits).  The  proposal  added  a 
requirement  that  the  AL)  must  use  the 
same  method  of  service  for  this  notice. 

Finally,  the  proposal  clarified  that  the 
AL)  may,  when  appropriate,  permit 
parties  more  than  the  allotted  30  days  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law.  and  a  proposed 
order. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  308.38    Recommended 
Decision  and  Filing  of  Record 

Under  the  former  Uniform  Rules,  the  i 
AL)  was  not  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Board  of  Directors.  The  proposal 
added  this  requirement  and  reorganized 
this  section  to  improve  its  clarity. 

The  FDIC  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

C  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  FDIC 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexifaality  analysis  is  not  required. 

This  final  rule  only  imposes 
procedural  requirements  in 
administrative  adjudications.  It  contains 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procedure  and  &cilitates  the 
orderly  determination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
burdens  on  regulated  institutions, 
parties  to  administrative  actions,  or 
coimsel. 

D.  EflRsctive  Date 

Section  302(b)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L.  103-325,  September  29, 1994) 
provides  that  new  regulations  and 
amendments  to  regulations  prescribed 


by  the  federal  banking  agencies  shall 
take  effect  on  the  first  day  of  a  calendar 
quarter  which  begins  on  or  after  the  date 
on  which  the  regulation  is  published  in 
final  fcHin.  unless  the  agency  determines 
for  good  cause  that  the  regulaticn 
should  become  effisctive  at  an  earlier 
date  or  the  regulation  is  required  to 
become  effective  at  some  other  date 
determined  by  law.  The  Administrative 
Procedure  Act  (5  U.S.C  551  et  seq.) 
provides  that  regulations  shall  become 
effective  thirty  days  after  their 
publication  in  the  Federal  Register.  5 
U.S.C.  553.  Thus,  this  amendment  to 
Part  308  of  the  FDIC's  regulations  shall 
become  effective  on  )une  5, 1996. 

List  of  Subiects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure,  Bank  deposit  insurance, 
Claims,  Crime,  Equal  access  to  justice. 
Investigations,  Lawyers,  Penalties. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  308  of  chapter  ID  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  308-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Audiority:  5  U.S.C.  504,  554-557;  12 
U.S.C  93(b),  164,  505,  1817. 1818. 1820. 
18310.  1972.  3102,  3108(a).  3909.  4717;  15 
U.S.C  78  (h)  and  (i).  78o-*(c),  78o-5.  78q- 
1,  78u,  78U-2,  78u-3.  and  78w;  31  U.S.C 
330.  5321;  42  U.S.C  4012a. 


unless  otherwise  specifically  provided 
for  in  the  Local  Rules. 

3.  In  $  308.6,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  308.6    Appearance  and  ptacUoe  In 


Subpart  A— (Amended] 

2.  In  §  308.1,  paragraph  (e)(8)  is 
amended  by  removing  "and"  after  the 
semicolon,  paragraphs  (e)(10)  and 
(e)(ll)  are  added,  paragraph  (f)  is 
redesignated  as  paragraph  (g)  and 
revised,  and  new  paragraph  (f)  is  added 
to  read  as  follows: 

f30e.1    Scope. 

•        •        •        •        • 

(e)*  *  • 

(10)  Any  provision  of  law  referenced 
in  section  102(f)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(f))  or  any  order  or  regulation 
issued  thereunder;  and 

(11)  Any  provision  of  law  referenced 
in  31  U.S.C  5321  or  any  order  or 
regulation  issued  thereimder; 

(f)  Remedial  action  imder  section 
102(g)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4012a(g));  and 

(g)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportimity  for  an  agency  bearing. 


(a)*  *  • 

(3)  Notice  of  appearance.  Any 
individual  arming  as  counsel  on  behalf  of 
a  party,  including  the  FDIC,  shall  file  a 
notice  of  appearance  with  OFIA  at  or 
before  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf  of 
a  party  in  the  adjudicatory  proceeding. 
The  notice  of  appearance  must  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (aK2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  fil^  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
agrees  and  represents  that  he  or  she  is 
authorized  to  accept  service  on  behalf  of 
the  represented  party  and  that,  in  the 
event  of  withdrawal  bom 
representation,  he  or  she  will,  if 
reqiured  by  the  administrative  law 
judge,  continue  to  accept  service  imtil 
new  counsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
pajty  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 

•  •        •        •        • 

4.  In  §  308.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

f30eJ   Conflicts  of  IntNeaL 

•  •        •        •        • 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  coimsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  308.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such 
party  and  non-party:  and 

(2)  That  each  sudi  part>'  and  non- 
party waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non- 
material  conflicts  of  interest  during  the 
course  of  the  proceeding. 

5.  In  §  308.11,  paragraphs  (c)  (2)  and 
(d)  are  revised  to  read  as  follows: 

f30e.11    Service  of  papers. 

•  •        •        •        • 

(c)*   *   * 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  308.6, 
the  Board  of  Directors  or  the 
a^ninistrative  law  judge  shall  make 
service  by  any  of  the  following  methods: 


20348 


Federal  Register  /  Vol.  61,  No.  88  /  Monday,  May  6,  1996  /  Rules  and  Regulations 


(i)  By  personal  service; 

(ii)  ii  me  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works: 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party: 

(iv)  By  registered  or  certified  mail 
addressed  to  the  party's  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service; 

(2)  U  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent  which,  in 
the  case  of  a  corporation  or  other 
association,  is  delivery  to  an  officer, 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party: 

(4)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address:  or 

(5]  In  such  other  manner  as  is 
reasonably  calculated  to  give  actual 
notice. 
*        •        •        «        * 

6.  In  §  308.12,  paragraphs  (a),  (c)(1). 
(c)(2),  and  (c)(3)  are  revised  to  read  as 
follows: 

§  308.12    Construction  of  thns  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  imless  it  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday, 
Sunday,  or  Federal  holiday,  the  period 
runs  until  the  end  of  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Sundays,  aiid  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 
(c)  of  this  section,  intermediate 


Saturdays,  Sundays,  and  Federal 
hoUdays  are  not  included. 

(c)*  •   • 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period: 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  unless 
otherwise  determined  by  the  Board  of 
Directors  or  the  administrative  law 
judge  in  the  case  of  filing,  or  by 
agreement  among  the  parties  in  the  case 
of  service. 

7.  Section  308.20  is  revised  to  read  as 
follows: 

{  308.20    AfiMfMsd  pisedinQS. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  of  Directors  or 
administrative  law  judge  orders 
otherwise  for  good  cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

8.  In  §  308.24,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

S  308.24    Scops  of  documsnt  discovery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 
(c).  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  documents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  "documents"  may 
be  defined  to  include  drawings,  graphs, 


charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  subpart  I  of  this  part. 

(3)  Discovery  by  use  of  interrogatories 
is  not  permitted. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  unduly 
burdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope  or 
unduly  burdensome  if,  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  documents  to 
be  dehvered  to  the  requesting  party  and 
fails  to  include  the  requestor's  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  308.25. 
•        •        •        *        • 

9.  In  §  308.25,  paragraphs  (a),  (b),  (e), 
and  (g)  are  revised  to  read  as  follows: 

1308.25    Rsqusst  for  documsnt  discovery 


(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  uix>n 
whom  the  request  is  served.  The  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or 
by  category,  and  must  describe  each 
item  and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
request. 

(d)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  Ueu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
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charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  for  the  copying  and  shipping 
charges.  Copying  charges  are  the  current 
per-page  copying  rate  imposed  by  12 
CFR  part  310  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  The  party  to  whom  the  request  is 
addressed  may  require  payment  in 
advance  before  producing  the 
documents. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  groimds  of 
privilege  and  must  produce  a  statement 
of  the  basis  for  the  assertion  of  privilege. 
When  similar  documents  that  are 
protected  by  deliberative  process, 
attomey-work-product,  or  attorney- 
client  privilege  are  voluminous,  these 
documents  may  be  identified  by 
category  instead  of  by  individual 
document.  The  administrative  law  judge 
retains  discretion  to  determine  when  the 
identification  by  category  is  insufficient. 
•        •        •        •        * 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  buidensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 
privileged  docinnents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upcHi  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  imless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  administrative 
law  judge  may  not  release,  or  order  a 
party  to  produce,  documents  withheld 
on  grounds  of  privilege  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intention  to  file  a  timely  motion  for 
interlocutory  review  of  die 
administrative  law  judge's  order  to 
produce  the  documents,  and  until  the 
motion  for  interlocutory  review  has 
been  decided. 


an  open  hearing  would  be  ctmtrary  to 
the  public  interest.  Within  20  days  of 
service  of  the  notice  or,  in  the  case  of 
change-in-control  proceedings  under 
section  7(j)(4)  of  the  FDIA  (12  U.S.C 
1817(j)(4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  writh  the  Executive  Secretary  a 
request  for  a  private  hearing,  and  any 
party  may  file  a  reply  to  sudb  a  request. 
A  party  must  serve  on  the 
administrative  law  judge  a  copy  of  any 
request  or  reply  the  party  files  with  the 
Executive  Secretary.  The  form  of,  and 
procedure  for,  these  requests  and  replies 
are  governed  by  §  308.23.  A  party's 
failure  to  file  a  request  or  a  reply 
constitutes  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  private. 
*        •        •        *        • 

11.  In  §  308.34.  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 


10.  In  §  308.33.  paragraph  (a)  is 
revised  to  read  as  follows: 

1308.33    PuMic  hserings. 

(a)  General  ni7erAll  hearings  shall  be 
open  to  the  public,  unless  the  FDIC,  in 
its  discretion,  determines  that  holding 


}308.34    hisertng 

(a)  Issuance.  (1)  Upon  application  of 
a  party  shov^g  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sou^t.  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  The  application  for  a  hearing 
subpoena  must  also  contain  a  proposed 
subpoena  specifying  the  attendance  of  a 
witness  or  die  production  of  evidence 
from  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 
law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
application  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 

judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse,  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistmt  with  this  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 


the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 
•        •        •        •        • 

12.  In  §  308.35,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(4),  a  new 
paragraph  (a)(3)  is  added,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

f308J5    Conduct  of  hsMlngs. 

(a)*  •  * 

(3)  Examination  of  witnesses.  Only 
one  counsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examinaticHi,  the  administrative  law 
judge  may  permit  more  than  one 
counsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  counsel  conduct  the 
direct  examination  and  another  counsel 
conduct  re-direct  examination  of  a 
witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 
•        •        •        •        • 

(b)  Transcript.  The  hearing  must  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
party  upon  payment  by  that  party  to  the 
reporter  of  the  cost  of  the  transcript.  The 
administrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upon 
the  administrative  law  judge's  own 
motion. 

13.  In  §  308.37,  the  section  heading 
and  paragraph  (a)(1)  are  revised  to  read 
as  follows: 

1308.37    Post-heering  fIRngs. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party,  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed.  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  prop>osed 
order  within  30  days  following  service 
of  this  notice  by  the  administrative  law 
judge  or  within  such  longer  period  as 
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may  be  ordered  by  the  administrative 
law  judge. 


14.  Section  308.38  is  revised  to  read 
as  follows: 

1306.38    ReconwTMftded  decision  and  flHng 
of  rscofd. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  ailer 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  308.37(b).  the 
administrative  law  judge  shall  file  with 
and  certify  to  the  Executive  Secretary, 
for  decision,  the  record  of  the 
proceeding.  The  record  must  include 
the  administrative  law  judge's 
recommended  decision,  reconunended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  administrative 
law  judge  shall  serve  upon  each  party 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Executive  Secretary 
for  final  determination  the  record  of  the 
proceeding,  the  administrative  law 
judge  shall  furnish  to  the  Executive 
Secretary  a  certified  index  of  the  entire 
record  of  the  proceeding.  The  certified 
index  shall  include,  at  a  minimum,  an 
entry  for  each  paper,  document  or 
motion  filed  with  the  administrative  law 
judge  in  the  proceeding,  the  date  of  the 
filing,  and  the  identity  of  the  filer.  The 
certified  index  shall  also  include  an 
exhibit  index  containing,  at  a  minimum, 
an  entry  consisting  of  exhibit  number 
and  title  or  description  for:  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
txearing:  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing:  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  alter  the  completion  of  the 
hearing. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C  this  3rd  day  of 
April  1996. 

Federal  Deposit  Insurance  Corporation. 
leny  L.  Laogley, 
Executive  Secretary. 

[FR  Doc.  96-10471  Filed  5-1-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  509 

(No.9»-^ 

RiN1S60^AA79 

Uniform  Rulos  of  PracUco  and 
Procedure 

AQENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTKM:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (GTS)  is  amending  its  Rules 
of  Practice  and  Procedure  in 
Adjudicatory  Proceedings.  The  final 
rule  is  intended  to  clarify  certain 
provisions  and  to  increase  the  efficiency 
and  fairness  of  administrative  hearings. 
EFFECTIVE  DATE:  June  5,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Osterloh,  Counsel  (Banking 
and  Finance),  Regulations  and 
Legislation  Division,  Chief  Counsel's 
Office,  (202)  906-6639,  or  Eliot 
Goldstein,  Counsel,  Division  of 
Enforcement,  Chief  Counsel's  Office, 
(202)  906-7162,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73.  103  SUt.  183  (1989),  required 
the  OTS.  the  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
National  Credit  Union  Administration 
(NCUA)  (agencies)  to  develop  uniform 
rules  and  procedures  for  adininistrative 
hearings.  The  agencies  each  adopted 
final  Uniform  Rules  in  August,  1991.' 
Based  on  their  experience  in  using  the 
rules  since  then,  the  agencies  have 
identified  sections  of  die  Unifwrn  Rules 
that  should  be  modified.  Accordingly, 
the  agencies  proposed  amendments  to 
the  Uniform  Rules  on  Jtme  23, 1995  (60 
FR  32882).  These  changes  affect  OTS 
Uniform  Rules  at  12  CFR  Part  509 
(Subpart  A).  The  OTS  also  proposed 
amendments  to  its  agency-specific 


'  The  igencies  iuued  ■  joint  notica  of  propoaad 
rulemaking  on  Monday,  June  17, 19S1  (56  Fit 
27790).  The  agenciM  promulgated  their  final  rules 
on  the  following  dates;  OCC  on  August  9. 1991  (SS 
PR  38024);  Board  on  August  9.  1991  (5«  FK  380S2): 
FDIC  on  August  9,  1991  (56  FR  37975):  OTS  on 
August  12.  1991  (5S  FR  38317);  and  NCUA  on 
August  a.  1991  (Se  FR  37767). 


procedural  rules  at  12  CFR  Part  509 
(Subpart  B)  (Local  Rules). 

The  OTS  received  one  comment 
which  expressed  general  approval  of  the 
proposal  and  suggested  specific 
improvements.  The  OTS  has  also 
considered  comments  submitted  to  the 
other  agencies  on  the  proposed  rule. 

The  final  rule  implements  the 
proposal  with  minor  changes.  The 
following  section-by-section  analysis 
summarizes  the  final  rule  and  hi^ilights 
the  changes  that  the  OTS  has  made  sJter 
considering  the  commenters' 
suggestions. 

TTbe  OCC.  FDIC,  Board  and  NCUA  are 
publishing  separate  final  rules  that  are 
substantively  identical  to  the  OTS's 
final  rule.  The  OCC,  FDIC.  and  Board 
rules  appear  elsewhere  in  this  Federal 
Register. 

B.  Section-by-SectioB  Snimnary  and    . 
Discussion  of  Amendments  to  the 
Unifbnn  Rules 

Section  509.1    Scope 

The  proposal  added  two  statutory 
provisions  to  the  list  of  dvil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  The  two 
provisions  Mrere  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  Pub.  L.  103-325, 108  Stat.  2160. 

The  first  provision,  CDRI  section  406, 
amended  the  Bank  Secrecy  Act  (BSA) 
(31  U.S.C.  5321)  to  require  the  Secretary 
of  the  Treasury  to  delegate  authority  to 
the  Federal  banking  agencdes  (as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  to 
impose  civil  money  penalties  for  BSA 
violations. 

The  second  provision,  CDRI  section 
525,  amended  section  102  of  the  Flood 
Disaster  Protection  Act  of  1973  (FDPA) 
(42  U.S.C  4012a)  to  give  each  "Federal 
entity  for  lending  regulation"  authority 
to  assess  dvil  money  penalties  against 
a  regulated  lending  institution  if  the 
institution  has  a  pattern  or  practice  of 
committing  violations  of  the  FDPA  or 
the  notice  requirements  of  the  National 
Flood  Insurance  Act  of  1968  (NFIA)  (42 
U.S.C  4104a).  Under  the  FDPA,  the 
term  "Federal  entity  for  lending 
regulation"  indudes  the  agendes  and 
the  Farm  Credit  Administration. 

CDRI  §  525  also  gave  the  agencies 
authority  to  require  a  regulated  lending 
institution  to  take  remedial  actions  that 
are  necessary  to  ensure  that  the 
institution  complies  with  the 
requirements  of  the  national  flood 
insurance  program  if:  (1)  the  institution 
has  engaged  in  a  pattern  and  practice  of 
noncompliance  with  regulations  issued 
pursuant  to  the  FDPA;  and  (2)  has  not 
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demonstrated  measurable  improvement 
in  compliance  despite  the  assessment  of 
dvil  money  penalties.  The  final  rule- 
adds  a  new  paragraph  to  the  scope 
section  that  reflects  this  additional 
authority. 

The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.6    Appearance  and 
Practice  in  Adjudicatory  Proceedings 

The  proposal  permitted  the 
administrative  law  judge  (ALJ)  to 
require  counsel  who  withdraws  from 
representing  a  party  to  accept  service  of 
papers  for  £at  party  until  either  (1)  a 
new  counsel  h^  filed  a  notice  of 
appearance;  or  (2)  the  party  indicates 
that  he  or  ^e  will  proceed  on  a  pro  se 
basis. 

One  commenter  suggested  that  the 
proposal  does  not  adequately  address 
certain  situations:  for  example,  when 
coimsel  withdraws  because  of  lack  of 
payment  of  legal  fees  or  withdraws 
because  the  client  discharged  him  or 
her.  The  commenter's  implication  is 
that  it  is  unfair  to  require  counsel  to 
continue  to  accept  service  in  these 
situations.  Mcneover,  the  commenter 
expressed  concern  that  the 
administrative  proceeding  may  become 
involved  in  a  dispute  between  the  client 
and  counsel  when  the  ALJ  requires 
counsel  to  continue  to  accept  service 
after  a  client  discharges  coimsel.  The 
commenter  suggested  that  the  rule 
should  require  service  be  given  to  both 
the  unreplaced  counsel  and  the  i>arty. 

The  proposal  was  intended  to  ensure 
that  a  lawyer  is  always  available  to 
receive  service  in  order  to  prevent  a 
party  from  halting  the  adsoinistrative 
process  simply  by  evading  service.  The 
regulatory  text  is  clear,  however,  that 
the  ALJ  has  the  discretion  whether  to 
require  former  counsel  to  continue  to 
accept  service.  Fairness  to  counsel  is 
among  the  factors  the  ALJ  would 
consider  in  exercising  this  discretion. 
The  OTS,  therefore,  believes  that  the 
provision  as  proposed  is  suffidently 
flexible  to  accommodate  the  concerns 
raised  by  the  commenter. 

The  final  rule  changes  the  proposal's 
reference  from  "service  of  process"  to 
"service"  to  clarify  that  this  section 
applies  to  all  papers  that  the  party  is  ^ 
entitled  to  receive.  The  section  is 
otherwise  adopted  as  proposed. 

Section  509.8    Conflicts  of  Interest 

The  proposal  sought  to  improve  in 
two  ways  the  provisions  governing 
conflicts  of  interest  that  arise  whra 
counsel  represents  multiple  posons 
connected  with  a  proceeding. 


First,  the  proposal  sought  to  protect 
the  interests  of  individuals  and  financial 
institutions  by  expanding  the 
circumstances  under  which  coimsel 
must  certify  that  he  or  she  has  obtained 
a  waiver  from  non-parties  of  any 
potential  conflid  of  interest  The  former 
rule  required  counsel  to  obtain  waivers 
only  from  non-party  institutims  "to 
which  notice  of  the  proceedings  must  be 
given."  The  proposal  required  counsel 
to  obtain  waivers  from  all  parties  and 
non-parties  that  counsel  represents  on  a 
matter  relevant  to  an  issue  in  the 
proceeding.  It  thus  ensured  that  all 
appropriate  party  and  non-paity 
individuals  and  institutions  are 
informed  of  potential  conflicts. 

Second,  the  proposal  simplified  this 
provision  by  eliminating  the 
requirement  for  counsel  to  certify  that 
each  client  has  asserted  that  there  are  no 
confbcts  of  interest  The  OTS  beUeves 
that  the  former  provision  was 
superfluous  because  the  responsibility 
for  identifying  potential  conflicts 
resides  with  counsel 

One  commenter  noted  that  the 
proposal  may  inhibit  multiple 
representation  that  otherwise  complies 
with  applicable  ethics  rules.  The 
commenter  suggested  that  the  proposal 
could  inappropriately  tilt  the 
proceeding  in  favor  of  the  agendes. 

The  provision  does  not  limit  the  right 
of  any  party  to  representation  by 
counsel  of  the  party's  choice.  Rather,  it 
ensures  that  all  interested  persons  are 
informed  of  potential  conflicts  so  that 
they  may  avoid  the  conflid  if  they 
choose.  In  the  OTS's  view,  it  is 
reasonable  to  establish  a  baseline 
standard  requiring  the  affirmative 
waiver  of  conflicts  by  all  affected 
persons  or  entities  in  order  to  ensure  the 
integrity  of  the  administrative 
adjudication  process.  State  rules  of 
professional  responsibility  that  impose 
more  stringent  ethical  standards  are 
unaffected  by  this  requirement. 

In  addition,  the  OtS  is  unpersuaded 
by  the  argument  that  the  conflicts 
provision  grants  the  agendes  significant 
advantage  in  a  proceeding.  Persons  and 
parties  may  be  well  and  vigorously 
represented  even  if  they  are  not  all 
represented  by  the  same  counsel. 

llierefbre,  the  OTS  adopts  this  section 
as  proposed. 

Section  509.11    Serrice  of  Papers 

"the  proposal  changed  this  section  by 
permitting  parties,  the  Diredor,  and 
ALJs  to  serve  a  subpoena  on  a  party  by 
delivering  it  to  a  person  of  suitable  age 
and  discretion  at  a  party's  place  of  work. 

One  commenter  supported  the  intent 
of  the  proposal,  but  asserted  that 
permitting  service  on  a  person  at  a 


person's  place  of  work  was  too  broad  to 
be  effective,  particularly  whne  an 
instituticm  has  nunMrous  Iwandies. 

The  OTS  interpreted  the  phrase 
"person's  place  of  work"  as  used  in  the 
proposal  to  mean  the  physical  Icxation 
at  v^ch  an  individuid  wcwks  and  not  as 
any  office  of  the  cxvporation  at 
asscxdation  that  employs  the  person.  To 
avoid  confusion,  the  OTS  has  added 
specific  referance  to  physical  Icxaticm  to 
the  regulatory  text  In  addition,  the  final 
rule  states  expmsly  that  only  an 
individual,  not  a  c»rporation  or 
asscxaatioo,  may  be  served  at  a 
residence  cr  place  of  work. 

The  same  cxunmenter  points  out, 
however,  that  the  former  Unifann  Rules 
do  not  pennit  certain  methods  of  servicx 
that  are  useful  fcff  serving  a  cxnponticm 
or  other  assodaticm.  The  final  rule, 
thnefcve,  pennits  service  on  a  party 
corporation  or  other  asscxsation  by 
delivery  of  a  cx>py  of  a  notica  to  an 
officer,  managing  or  gnieral  agent,  or  to 
any  other  agent  authorized  by 
appointment  or  by  law  to  recaive  snvica 
of  procass.  The  final  rule  also  provides 
that,  if  the  agent  is  one  authorized  by 
statute  to  receive  servica  and  the  statute 
so  requires,  the  serving  party  must  also 
mail  a  copy  to  the  party.  The  final  rule 
also  restrucrtures  this  provision  for 
clarity. 

Section  509. 1 2    Construction  of  Time 
Limits 

The  propcaal  clarified  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery 
servica,  or  elec:tronic  media 
transmission  under  §  509.12(c)  is  not 
induded  in  determining  whether  an  ad 
is  recjuired  to  be  performed  within  ten 
days.  The  proposal  also  clarified  that 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  dehvery,  ta 
electronic  media  transmission  is 
counted  by  calendar  days  and.  therefore, 
a  party  must  count  Satimlays.  Sundays, 
and  holidays  when  calcnilating  a  time 
deadline. 

The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.20    Amended  Pleadings 

The  proposal  c:hanged  this  section  to 
pennit  a  party  to  amend  its  pleadings 
without  leave  of  the  ALJ  and  to  permit 
the  ALJ  to  admit  evidence  over  the 
objection  that  the  evidence  does  not  fall 
diredly  within  the  scx>pe  of  the  issues 
raised  by  a  notice  or  answer. 

One  commenter  asserted  that  the 
change  could  unduly  prejudice  a  party 
if  a  notica  were  amended  to  add  m 
delete  allegations  immediately  prior  to 
the  hearing.  The  commenter  expressed 
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concern  that  the  amendment  would  give 
a  party  insufficient  time  to  aeek 
additional  discovery  or  file  for  summary 
judgment. 

Ine  regulatory  text  gives  the  AL) 
discretion  to  revise  the  hearing  schedule 
to  ensure  that  no  prejudice  results  from 
last  minute  amendments  to  a  notice. 
The  OTS  believes  this  approach  is 
adequate  to  avoid  prejudice  to  a  party 
and.  therefore,  adopts  this  section  as 
proposed. 

Section  509.24    Scope  of  Document 
Discovery 

The  former  Uniform  Rules  were  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibited  parties 
from  using  interrogatories  on  groimds 
that  other  discovery  tools  are  more 
efficient  and  less  burdensome  and, 
therefore,  more  appropriate  to 
administrative  adjudications. 

The  proposal  also  sought  to  focus 
document  discovery  requests  so  that 
they  are  not  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome  to  any  of  the  parties. 

Accordingly,  the  proposal  preserved 
the  former  rule's  limitation  on 
dociunent  discovery  by  permitting 
discovery  only  of  documents  that  have 
material  relevance.  However,  the 
proposal  specifically  provided  that  a 
request  should  be  considered 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  if,  among 
other  things:  (1)  it  fails  to  include 
justifiable  limitations  on  the  time  period 
covered  and  the  geographic  locations  to 
be  searched:  (2)  the  time  provided  to 
respond  in  the  request  is  inadequate;  or 
(3)  the  request  calls  for  copies  of 
documents  to  be  delivered  to  the 
requesting  party  and  Esils  to  include  the 
requestor's  written  agreement  to  pay  in 
advance  for  the  copying,  in  accordance 
with  §  509.25. 

Under  the  proposal,  the  scope  of 
permissible  document  discovery  is  not 
as  broad  as  that  allowed  under  Federal 
Rule  of  Qvil  Procedure  26(b)  (28  U.S.C. 
app.).  Historically,  given  the  specialized 
nature  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
administrative  proceedings  has  not  been 
as  expansive  as  it  is  in  civil  litigation. 

The  OTS  received  no  significant 
comments  on  this  section  and,  therefore, 
adopts  it  as  proposed. 

Section  509.25    Request  for  document 
discovery  from  parties 

The  OTS  proposed  several  changes  to 
§  509.25.  First,  the  proposal  sought  to 
reduce  unnecessary  burden  by 
permitting  a  party  to:  (1)  respond  to 
document  discovery  either  by  producing 
documents  as  they  are  kept  in  the 


ordinary  course  of  business  or  by 
organizing  them  to  correspond  to  the 
categories  in  a  document  request;  and 
(2)  identify  similar  documents  by 
category  when  they  are  voluminous  and 
are  protected  by  the  deliberative 
process,  attorney-client,  or  attorney 
work-product  privilege. 

The  proposal  also  amended  S  509.25 
to  permit  a  party  to  requiie  payment  in 
advance  for  the  costs  of  oopjring  and 
shipping  requested  documents;  and 
clarified  that,  if  a  party  has  stated  its 
intention  to  file  a  timely  motion  for 
interlocutory  review,  the  ALJ  may  not 
release,  or  order  a  party  to  produce, 
documents  withheld  on  grounds  of 
privilege  until  the  moti(xi  for 
interlocutory  review  hat  been  decided. 

The  agencies  received  two  comments 
on  this  section.  One  conunenter  sought 
guidance  on  when,  how,  and  to  whom 
a  party  must  express  an  "intention"  to 
file  a  timely  motion  far  interlocutory 
review. 

Because  the  AL)  may  not  release  or 
order  a  party  to  produce  documents,  it 
was  implicit  in  the  proposed  regulatory 
text  that  a  party  must  make  the 
intention  to  seek  interlocutory  review 
known  to  the  AL).  For  clarity's  sake,  the 
final  rxile  adds  language  to  this  effect. 

Another  commenter  suggested  that  a 
request  for  interlocutoty  review  should 
automatically  stay  the  proceeding. 

Under  §  509.28(d)  of  the  Uniform 
Rules,  a  {tarty  may  request  that  a 
proceeding  be  stayed  during  the 
pendency  of  an  interlocutory  review. 
The  AL)  has  the  discretion  to  decide 
whether  a  stay  is  appropriate.  The  OTS 
believes  that  this  procedure  adequately 
protects  the  parties.  For  this  reason  and 
to  avoid  adding  unnecessary  delays  in 
the  administrative  proceedings,  the  OTS 
declines  to  provide  for  an  autcnnatic 
stay  whenever  a  party  requests 
interlocutory  review. 

One  commenter  asserted  that 
permitting  the  OTS  to  req\iira  payment 
in  advance  for  document  copying  and 
shipping  costs  would  give  the  OTS  an 
advantage  over  other  creditors  if  the 
party  is  bankrupt  following  the 
administrative  hearing.  The  OTS  finds 
that  this  situation  is  rare  and  therefore 
does  not  outweigh  the  OTS's  need  to 
ensure  that  it  receives  payment. 
Moreover,  the  provision  does  not 
preclude  other  creditors  bom  requiring 
prepayment  for  products  or  services. 
Accordingly,  the  OTS  adopts  this 
section  as  proposed. 

Section  509.27    Deposition  of  witness 
unavailable  for  hearing 

The  proposal  clarified  that  a  party 
may  serve  a  deposition  subpoena  on  a 
witness  who  is  unavailable  by  serving 


the  subpoena  on  the  witness  or  the   . 
witness's  authorized  representative.  The 
OTS  received  no  comments  on  this 
section. 

As  amended,  section  50g.ll(d} 
expressly  permits  a  party  to  serve  a 
subpoena  by  delivering  the  subpoena  to 
an  agent,  which  would  include  delivery 
to  an  authorized  representative.  The 
proposed  change  to  section  509.27  is, 
therefore,  redundant  and  has  not  been 
included  in  the  final  rule. 

Section  509.33    Public  Hearingt 

The  proposal  changed  this  section  to 
specify  that  a  party  must  file  a  moticm 
kx  a  i^vate  hearing  with  the  Director 
and  not  the  ALJ,  but  must  serve  the  AL) 
with  a  copv  of  tiie  modon. 

Tlie  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.34    Hearing  Subpoenas 

The  fiormar  Uniform  Rules  did  not 
spedficaUy  require  that  a  party  inform 
all  other  parties  when  a  suopooia  to  a 
non-party  is  issued.  The  proposal 
required  that,  after  a  hAaring  nibpoena 
is  issued  by  the  AL).  the  party  that 
applied  for  the  subj>oena  must  serve  a 
copy  of  it  on  each  party.  Under  the 
proposal,  any  party  may  move  to  quash 
any  hearing  subpoena  and  must  serve 
the  motion  on  each  other  party. 

The  OTS  received  no  cooiments  on 
this  section,  which  is  adopted  as 
proposed. 

Section  509.35    Conduct  of  Hearings 

The  proposal  limited  the  number  of 
-  counsel  permitted  to  examine  a  witness 
and  clarified  that  hearing  transcripts 
may  be  obtained  only  from  the  court 
reporter.  The  former  Uniform  Rtiles 
were  silent  on  these  issues.  The  OTS 
received  no  comments  on  this  section, 
which  is  adopted  as  proposed. 

Section  509.37    Poet-Hearing  Filings 

The  proposal  changed  the  title  of  this 
section  frtnn  "Proposed  Wnrfinga  md 
conclusions"  to  "Post-hearing  filings"  to 
describe  more  accurately  the  content  of 
the  section. 

The  proposal  also  moved,  from 
§  509.35(b)  to  $  509.37(a).  the  provision 
that  requires  the  AL)  to  serve  eech  party 
with  notice  of  the  filing  of  the  certified 
transcript  of  the  heating  (including 
hearing  exhibits).  Tlie  proposal  added  a 
requirement  that  the  AL)  must  use  the 
same  method  of  service  for  this  notice. 

Finally,  the  proposal  clarified  that  the 
AL)  may,  when  appropriate,  permit 
parties  more  than  the  allotted  30  days  to 
file  proposed  findings  of  Csct.  pn^xieed 
concluslaas  of  law,  and  a  proposed 
order. 
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The  OTS  received  no  comments  on 
this  section,  which  is  adopted  %irith  a 
minor  technical  change. 

Section  509.38    Recommended 
decision  and  filing  of  record 

Under  OTS  Local  Rule  §  509.104(h). 
the  AL)  was  required  to  file  an  index  of 
the  record  when  he  filed  the  record  with 
the  Director.  The  proposal  added  this 
requirement  to  the  Uniform  Rules  at 
S  509.38.  and  reorganized  this  section  to 
improve  its  clarity. 

The  OTS  received  no  comments  on 
this  section,  which  is  adopted  as 
proposed. 

C  SedioB^-SecttoB  Snmmary  and 
Diacnaekw  ^Proposed  AmendmeBls  to 
the  OTS  Local  Roles 

Section  509.102    Discovery 

The  OTS  proposed  to  revise  its  local 
rule  at  §  509.102(g)(2)  which  governs  the 
serv  ice  of  discovery  deposition 
subpoenas.  The  current  rule  permits 
service  of  deposition  subpoenas  only  by 
personal  service,  certified  mail,  w 
overnight  delivery  service.  The 
proposed  rule,  however,  woidd  have 
p«mitted  parties  to  serve  depositicm 
subpoenas  by  any  of  the  methods  listed 
in  Uniform  Rule  §  509.11(d).  The  OTS 
received  no  comments  on  this  proposal. 
It  is  adopted  without  change. 

Ciinent  §  509.102(g)(2)  requires  a 
party  to  serve  a  deposition  subpoena  on 
"the  person  named  therein  and  a  copy 
on  that  person's  counsel,  or  on  that 
person's  counsel."  The  OTS  proposed  to 
revise  this  provision  to  require  a  party 
to  serve  a  deposition  subpoena  on  the 
person  namod  therein  or  on  that 
perscm's  counsel.  The  proposed  change 
would  conform  the  OTS  Local  Rule  to 
the  OCC  Local  Rule  at  12  CFR  19.171. 

One  commenter  suggested  that  the 
OTS  should  require  a  party  to  serve  both 
the  deponent  and  the  deponent's 
counsel.  The  OTS  rejects  this 
suggestion.  Initially,  a  party  may  not  be 
able  to  comply  with  the  commenter's 
proposed  requirement.  For  example. 
vihste  the  witness  to  be  deposed  is  a 
non-party,  the  party  issuing  the 
subpoena  may  not  know  whether  the 
witness  is  represented  by  counsel  and 
the  identity  of  counsel.  Where  a  party  is 
to  be  depMed.  however,  coimsel  of 
record  will  always  receive  notice  of  the 
deposition  under  §  50g.l02(a). 

This  commenter  suggests  that  it  may 
be  a  violation  of  an  attorney's  ethics  for 
cotmsel  to  serve  a  deponent,  but  not  the 
deponent's  attorney.  The  OTS  Local 
Rule  does  not  limit  the  ability  of  any 
party  to  make  service  upon  a  deponent's 
attorney  where  required  by  local  ethics 
rules.  State  rules  of  professional 


resptmsibility  that  impose  more 
stringent  ethical  standards  are 
unafCscted  by  this  Local  Rule. 

The  proposed  changes  to 
§  509.102(g)(2)  are  adopted  with  certain 
clarifying  changes. 


Section  509.104    Additional 
Procedures 

As  amended  today.  $  509.38 
incorporates  OTS  Local  Rule  at 
§  509.104(h).  Accordingly,  the  local  rule 
is  deleted. 

D.  Regulatory  FlexlUlity  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  OTS 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Aocradingly.  a  regulatory 
flexibility  analysis  is  not  required. 

This  final  rule  only  imposes 
procedural  requirements  in 
administrative  adjudications.  It  contains 
no  substantive  requirements.  It 
improves  the  Uniform  Rules  of  Practice 
and  Procedure  and  fscilitates  the 
orderly  detomination  of  administrative 
proceedings.  The  changes  in  this  final 
rule  are  primarily  clarifications  and 
impose  no  significant  additional 
burdens  on  regulated  institutions, 
parties  to  administrative  actions,  or 
counsel. 

E.  Executive  Order  12866 

The  OTS  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

F.  Unfimdad  MaadalBS  Act  of  199S 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required.  Section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promiilgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  is  limited  in  application  to 
procedural  amendments  to  the  rules  of 
administrative  practice  before  the  OTS. 
The  OTS  has  thereftwe  determined  that 
the  final  rule  will  not  result  in 
expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
mme  than  $100  million.  Accordingly, 
the  OTS  has  not  prepared  a  budgetary 


impact  statement  or  qwdfically 
addressed  the  regulatory  ahematives 
considered. 

G.  rHw  li>f  Pale 

Section  302  of  the  Riegle  Community 
Development  and  ReguliUary 
Improvement  Act  of  19M  delays  the 
effective  date  of  regulations 
promulgated  by  the  Federal  banking 
agencies  that  impoae  additicmal 
reporting,  disdoaure.  or  othm-  new 
requirements  to  the  first  day  of  the  first 
nilT»*<«f  quarter  following  publication 
of  the  final  rule.  The  OTS  believes  that 
secticxi  302  is  not  applicable  to  this  final 
rule,  because  the  regulatian  does  not 
impose  any  additional  repcxting  or  other 
requirements  not  already  cmtained  in 
the  current  versicm  olthe  Uniftxm  Rules 
or  the  Local  Rules. 

List  afSebjecis  in  12  Cn  Part  506 

Administrative  practice  and 
procedure.  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  part  509  of  chapter  V  erf  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  509-mJLES  OF  PRACTICE  AND 
PROCEDURE  M  ADJUDICATORY 


1.  The  authority  citation  for  part  509 
is  revised  to  read  as  follows: 

Aoberity:  5  U.S.C  504,  S54-S57: 12 
U.S.C  1464,  1467,  1467s,  1468.  181 7(j).  1818, 
3349,  4717;  15  U.S.C  78(1).  78o-5,  78u-2;  31 
U.S.C  5321;  42  U.S.C  4012a. 

Subpart  A— Unifonn  RulM  Of  Practtoe 
and  Procedure 

2.  Section  509.1  is  amended  in 
paragraph  (e)(7)  by  removing  the  word 
"and"  after  the  semicolon,  adding 
paragraphs  (e)(9)  and  (e)(10), 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  revising  it,  and  adding  new 
paragraph  (f)  read  as  follows: 

{508.1    Soope. 

•       •       •       •       • 

(e)*  •  * 

(9)  Any  provision  of  law  referenced  in 
section  102  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(f))  or  any  order  or  regulation 
issued  hereunder,  and  • 

(10)  Any  provision  of  law  referenced 
in  31  U.S.C  5321  or  any  order  or 
regulation  issued  thereunder. 

(f)  Remedial  action  under  section  102 
of  the  Flood  Disaster  Protection  Act  of 
1973  (42  U.S.C  4012a(g));  and 

(g)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing. 
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unless  otherwise  specifically  provided 
for  in  the  Local  Rules. 

3.  Section  509.6  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

fSMJ    Appearance  and  praetice  In 
adKidteatory  proceedings. 

(a)*  •   • 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Director,  shall  file 
a  notice  of  appearance  with  OFIA  at  or 
before  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf  of 
a  party  in  the  adjudicatory  proceeding. 
The  notice  of  appearance  must  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filing  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
agrees  and  represents  that  he  or  she  is 
authorized  to  accept  service  on  behalf  of 
the  represented  ptuty  and  that,  in  the 
event  of  withdrawal  from 
representation,  he  or  she  will,  if 
required  by  the  administrative  law 
fudge,  continue  to  accept  service  until 
new  counsel  has  filed  a  notice  of 
appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis. 

•  •         •         •         • 

4.  Section  509.8  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

I  SOe.8    Conflicts  of  Intsrest 

•  *         *         •         • 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  509.6(a): 

(1)  That  the  counsel  has  p>ersonally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such 
party  and  non-party;  and 

(2)  That  each  such  party  and  non- 
party waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non- 
material  conflicts  of  interest  during  the 
coiiHe  of  the  proceeding. 

5.  Section  509.11  is  amended  by 
revising  paragraphs  (c)(2)  and  (d)  to  read 
as  follows: 

}509.11    Service  of  papers. 

•  «        *        *        * 

(€)••• 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  509.6 
of  this  subpart,  the  Director  or  the 


administrative  law  judge  shall  make 
service  by  any  of  the  following  methods: 

(i)  By  personal  service; 

(ii)  If  tne  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and.  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made: 

(1)  By  personal  service; 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  By  delivery  to  an  agent,  which  in 
the  case  of  a  corporation  or  other 
association,  is  delivery  to  an  officer, 
managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment 
or  by  law  to  receive  service  and,  if  the 
agent  is  one  authorized  by  statute  to 
receive  service  and  the  statute  so 
requires,  by  also  mailing  a  copy  to  the 
party; 

(4)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(5)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

•        •        «        •        • 

6.  Section  509.12  is  amended  by 
revising  paragraphs  (a),  (c)(1),  (c)(2),  and 
(c)(3)  to  read  as  follows: 

S50e.12    Construction  of  Ume  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 
commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  imless  it  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Satvirday, 
Sunday,  or  Federal  holiday,  the  period 
runs  until  the  end  of  the  next  day  that 
is  not  a  Saturday,  Simday,  or  Federal 
holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  in  paragraph 


(c)  of  this  section,  intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  not  included. 

•        •        •        *        • 

(c)«  •  • 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period: 

(2)  If  service  is  made  by  express  mail 
or  Overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  tranunission,  add  one  calendar 
day  to  the  prescribed  period,  unless 
Otherwise  determined  by  the  Director  or 
the  administrative  law  judge  in  the  case 
of  filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

7.  Section  509.20  is  revised  to  read  as 
follows: 

%o09JalO    AnMnded  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Director  or  administrative 
law  judge  orders  otherwise  for  good 
cause. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

8.  Section  509.24  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

f  500.24   Scope  Of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 
(c),  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  dociunents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  "documents"  may 
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be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
fbim,  as  well  as  written  material  of  all 
kinds. 

(2)  IKscovery  by  use  of  deposition  is 
governed  by  %  509.102  of  this  part 

(3)  IXscoveiy  by  use  of  interrogatories 
is  not  permitted. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending   ' 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
miaterial,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  unduly 
burdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope  or 
imduly  burdensome  if.  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  documents  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor's  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  509.25  of 
th^  subpart. 
•        •        *        •        * 

9.  Section  509.25  is  amended  by 
revising  paragraphs  (a),  (b),  (e),  and  (g) 
to  read  as  follows: 

1600^    Raqueat  for  document  dtooovery 


(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documraits  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served,  llie  request 
must  identify  the  documents  to  be 

£  reduced  either  by  individual  it«n  or 
y  category,  and  must  describe  each 
item  and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
request. 

(o)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 


than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  ^laU 
bear  the  cost  of  copying  and  shipping 
duuges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  fat  the  copying  and  dbipping 
charges.  Copying  diarges  are  the  current 
per-page  copying  rate  impoeed  under  12 
CFR  502.7  bx  requests  under  the 
Freedmn  of  Informatian  Act  (5  U.S.C 
552).  The  party  to  whom  the  request  is 
addressed  may  require  paymmt  in 
advance  before  producing  the 
documents. 

•  •        •        •        • 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  grounds  of 
privilege  and  must  jHoduoe  a  statement 
of  the  basis  for  tlM  assertion  of  privilege. 
When  similar  documents  that  are 
protected  by  deliberative  process, 
attomey-work-product.  or  attorney- 
client  privilege  are  voluminous,  these 
documents  may  be  identified  by 
category  instead  of  by  individual 
documoit.  The  administrative  law  judge 
retains  discretion  to  determine  wdien  the 
identification  by  category  is  insufficient. 

*  *        •        •        • 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  exjnred.  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  burdensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 
privileged  documents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  ot  to  cconpel 
production  is  not  a  basis  for  stayii^  or 
continuing  the  proceeding,  imless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  admLoistrative 
law  judge  may  not  release,  or  order  a 
party  to  produce,  documents  withheld 
on  grounds  of  privil^e  if  the  party  has 
stated  to  the  administrative  law  judge  its 
intfflition  to  file  a  timely  motion  for 
interlocutory  review  of  the 
administrative  law  judge's  order  to 
produce  the  documents,  and  untU  the 
motion  for  interlocutory  review  has 
been  decided. 
•        •        •        •        • 

10.  Section  509.33  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


fSOMi    PuMcl 

(a)  Genera/ niie.  All  hearings  shall  be 
open  to  the  public,  unless  the  Diiactor. 
in  the  Director's  diacretioii.  detennines 
that  holding  an  open  hearing  «rould  be 
contrary  to  the  piiblic  interast  Within 
20  days  of  snvioe  of  the  notice  or.  in  the 
case  of  change-in-cmitrol  proceedings 
under  section  7(0(4)  of  the  FDIA  (12 
U.S.C  1817(iH4)).  within  20  days  from 
service  of  the  hearing  ofder.  any 
respondent  may  file  with  the  Director  a 
request  far  a  private  hearing,  and  any 
party  may  file  a  reply  to  such  a  request. 
A  party  must  serve  on  the 
administrative  law  )udge  a  copy  of  any 
request  or  reply  the  perty  files  with  the 
Directcv.  The  form  of.  and  procedure 
for,  these  requests  and  rroues  are 
governed  by  §  509.23  of  tliis  subpart.  A 
party's  fulure  to  file  a  request  or  a  reply 
constitutes  a  waiver  of  any  obfections 
regarding  whethw  the  heuing  will  be 
pi^lic  or  private. 
•        •        •        •        • 

11.  Section  509.34  is  amended  by 
revising  paragraphs  (a)  and  (bXl)  to  read 
as  follows: 


f80e.34   Heartngi 

(a)  Issuance.  (1)  Upon  applicaticn  of 
a  party  lowing  gennal  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  juc^  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  mtness  at 
the  heering  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  The  applicatioD  for  a  hearing 
subpoma  must  also  contain  a  propoaed 
subpoena  specifying  the  attendance  of  a 
witness  or  me  production  of  evidence 
from  any  state,  territcHy,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 
law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
n»4iVing  the  applicaticm  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
comm«icement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
appUcation  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  appUcation  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
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issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  Tne  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 
•        •        *        •        • 

12.  Section  509.35  is  amended  by 
redesignating  paragraph  (a)(3)  as 
paragraph  (aK4),  by  adding  a  new 
paragraph  (a)(3),  and  by  revising 
paragraph  (b)  to  read  as  follows: 

S  509.35    Conduct  of  rMertngs. 

(a)«  *  • 

(3)  Examination  of  witnesses.  Only 
one  counsel  for  each  party  may  conduct 
an  examination  of  a  witness,  except  that 
in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
counsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  counsel  conduct  the 
direct  examination  and  another  counsel 
conduct  re-direct  examination  of  a 
witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 


(b)  Transcript.  The  hearing  mu&t  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
party  upon  payment  by  that  party  to  the 
reporter  of  the  cost  of  the  transcript.  The 
administrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upon 


the  administrative  l^w  judge's  own 
motion. 

13.  Section  509.37  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(1)  to  read  as  follows: 

1500.37    PosMteMing  fUlnge. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party,  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed.  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  following  service 
of  this  notice  by  the  administrative  law 
judge  or  within  such  longer  period  as 
may  be  ordered  by  the  administrative 
law  judge. 
***** 

14.  Section  509.38  is  revised  to  read 
as  follows: 

f  509.38    Recommended  decision  and  flHng 
of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  509.37(b)  of  this 
subpart,  the  administrative  law  judge 
shall  file  with  and  certify  to  the 
EKrector,  for  decision,  the  record  of  the 
proceeding.  The  record  must  include 
the  administrative  law  judge's 
reconmiended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  coimection 
with  the  hearing.  The  administrative 
law  judge  shall  serve  upon  each  party 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  Director  for  final 
determination  the  record  of  the 


proceeding,  the  administratiye  law 
judge  shall  furnish  to  the  Director  a 
certified  index  of  the  entire  record  of  the 
proceeding.  The  certified  index  shaU 
include,  at  a  minimum,  an  entry  for 
each  paper,  document  or  motion  filed 
with  the  administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  certified 
index  shall  also  include  an  exhibit 
index  containing,  at  a  minimum,  an 
entry  consisting  of  exhibit  number  and 
title  or  description  for:  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

Subpart  B— Local  Rulaa 

15.  Section  509.102  is  amended  by 
revising  paragraph  (g)(2)  to  read  as 
follows: 

1509.102    Discovery. 


(2)  Service.  The  party  requesting  the 
subpoena  must  serve  it  on  the  person 
named  therein  or  upon  that  person's 
counsel,  by  any  of  the  methods 
identified  in  §  509.11(d)  of  this  part.  The 
party  serving  the  subpoena  must  file 
proof  of  service  with  the  administrative 
law  judge. 


f  509.104    [Amended] 

16.  Section  509.104  is  amended  by 
removing  f>aragraph  (h)  and  by 
redesignating  paragraph  (i)  as  paragraph 
(h). 

By  the  Office  of  Thrift  Supervision. 

Dated:  April  4, 1996. 
JoaathaB  L.  Fiechtar, 
Acting  Directs. 

IFR  Doc.  96-10342  Filed  5-3-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PART  901 
[Docket  No.  FR-3447-P-01] 
RIN2577-AB30 

Office  Of  the  Assistant  Secretary  for 
Pubnc  and  Indian  Housing;  Pubiic 
Housing  Management  Assessment 
Program 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 

SUHMARV:  This  rule  proposes  changes  to 
the  Public  Housing  Management 
Assessment  Program  (PHMAP).  PHMAP 
provides  policies  and  procedures  to 
identify  PHA  management  capabilities 
and  deficiencies,  and  assists  HUD  State/ 
Area  Offices  in  accountability 
monitoring  and  risk  management. 
PHMAP  also  establishes  procedures  for 
developing,  negotiating  and  executing 
memoranda  of  agreement  between  HUD 
and  troubled  agencies  and  agencies 
troubled  with  respect  to  the  program 
under  section  14  that  set  fortn  targets, 
strategies,  incentives  and  sanctions  for 
improving  performance.  Procedures  to 
follow  with  respect  to  housing 
administered  by  PHAs  that  substantially 
default  on  their  management 
responsibilities  are  included  in  PHMAP. 
PHMAP  applies  to  public  housing 
agencies  (PHAs)  and  resident 
management  corporations  (RMCs),  and 
any  other  entities  under  contract  to 
manage  public  housing,  but  does  not 
apply  to  Indian  housing  authorities,  nor 
to  the  Family  Self-Sufficiency  Program 
authorized  under  section  23. 
DATES:  Comment  due  date:  July  5, 1996. 


ADDRESSES:  IntwBsted  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Russ,  Deputy  Assistant 
Secretary  for  Public  and  Assisted 
Housing  Oi>erations.  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410,  telephone  (202)  708-1380.  A 
teleconununications  device  for  hearing 
or  speech  impaired  persons  (TTY)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Redaction  Act  Statement 

The  proposed  information  collection 
requirements  contained  at  %  901.100  of 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review,  under  section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 

(a)  In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information: 

(1)  Title  of  the  information  collection 
proposal: 

Public  Housing  Management 
Assessment  Pro-am  (PHMAP) 

(2)  Summary  of  the  collection  of 
information: 


PHAs  shall  be  required  to  certify  to 
seven  indicators  and  one  component 
because  information  regarding  these 
indicators/  component  is  not  presently 
reported  to  HUD  by  PHAs  on  any  form. 
The  use  of  Form  HUD-50072,  rather 
than  the  preparation  and  submission  of 
a  full  data  report,  was  judged  to  be  the 
least  intrusive  method  of  gathering  the 
information. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

Section  502  of  the  National  Affordable 
Housing  Act  of  1990  (NAHA) 
establishes  seven  specific  indicators  and 
directs  the  Secretary  to  develop  no  more 
than  five  other  factors  (indicators) 
deemed  appropriate  to  assess  the 
management  performance  of  public 
housing  agencies  (mAs)  in  all  major 
areas  of  management  operations.  The 
designation  of  PHAs  as  troubled  or  as 
troubled  with  respect  to  the  program 
imder  Section  14  (mod-troubled)  is 
based  upon  PHA  performance  under  the 
indicators.  The  proposed  information 
collection  will  be  used  by  HUD  to  assess 
annually  all  PHAs  at  the  beginning  of 
the  PHA  fiscal  year  to  allow  the 
Department  to  fulfill  this  mandate  of 
NAHA. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 

Respondents  will  be  PHAs.  The 
estimated  number  of  respondents  is 
included  in  paragraph  (5),  immediately 
below.  The  proposed  frequency  of 
responses  is  once  annually. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Reporting  Burden 

Reference 

Nuntwrof 
respuidents 

Freq.o( 
response 

Est.  avg. 
time  (hours) 

Est  annuai 

txjrden 

response 

(hfs.) 

1-99  Unit  PHAs : 

1,608 

1.274 

244 

102 

40 

2.25 
2.45 
3.45 
4.05 
4.85 

36180 

1 0(M99  Unit  PHAs 

500-1249  Unit  PHAs „ 

3,121.3 
841  8 

1250-3999  Unit  PHAs 

4000+ Unit  PHAs 

413.1 
194.0 

Total  reportng  Ixrden 

8.188.2 

Recordkeeping  Burden 

Recordkeepers 3.268.0 

Hours  per  recordkeeper 1.0 

Total  annual  responses  327.0 


Total  burden 


8,515.2 


(b)  In  accordance  with  5  CFR 
1320.8(d)(1).  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information: 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  fiorms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-3447)  and  must  be 
sent  to: 

Joseph  F.  Uckey.  Jr.,  HUD  Desk  Officer. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503 
and 
Reports  Liaison  Officer,  Office  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing,  Department  of 
Housing  and  Urban  Development. 
451— 7th  Street.  SW..  Room  4244, 
Washington.  DC  20410 


n.  Background 

The  Public  Housing  Management 
Assessment  Program  (PHMAP)  at  24 
CFR  part  901  has  been  established  in 
accordance  with  section  502  of  the 
National  Affordable  Housing  Act 
(NAHA)  (approved  November  28. 1990, 
Pub.  L.  101-625),  as  ammided  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development 
(HUD),  and  Independent  Agencies 
Appropriations  Act,  1992  (92  App.  Act) 
(approved  October  28, 1991,  Pub.  L. 
102-139)  and  the  Housing  and 
Commxmity  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28, 1992).  The  need 
to  identify  and  assist  troubled  PHAs  and 
PHAs  troubled  with  respect  to  section 
14  (mod-troubled),  and  to  provide  for 
consistently  high  quality  management  of 
PHAs  was  statutorily  recojgnized  in 
section  502  of  NAHA.  which  amended 
section  6(j)  of  the  1937  Act  (42  U.S.C. 
1437d(j)).  Section  502  requires  the 
Department  to  develop  indicators  to 
assess  the  management  performance  of 
PHAs.  A  PHA  assessed  as  troubled  or 
mod-troubled  must  enter  into  a 
memorandum  of  agreement  (MOA)  with 
HUD  that  sets  forth  targets,  strategies 
and  incentives  for  improving  its 
management  performance,  and  provides 
for  sanctions  if  improved  performance 
does  not  result  Section  502  also 
provides  that  if  a  PHA  substantially 
defaults  upon  its  agreement  or  with 
respect  to  other  covenants  or  conditions 


to  which  it  is  subject,  the  Department 
may  solicit  proposals  from  other  public 
housing  agencies  and  private  hoxising 
management  agoits  for  the  management 
of  the  housing  administered  by  the 
defaulted  PHA.  Alternatively,  following 
a  defeult,  the  Department  may  petition 
the  appropriate  State  or  Federal  tx)urt  to 
appoint  a  receiver  to  manage  the 
defaulted  PHA.  The  Department  may 
also  require  a  defaulting  PHA  to  make 
other  acceptable  arrangements  for 
managing  all  or  part  of  its  operation  in 
the  best  interests  of  the  residents. 

A  proposed  rule  to  implement  section 
502  as  the  Public  Housing  Management 
Assessment  Program  (PHUaP)  at  24 
CFR  part  901  was  published  in  the 
Federal  Rqiieter  on  April  17, 1991  (56 
FR 15712),  with  a  60-day  comment 
period.  The  Department  received  114 
comments  on  the  PHMAP  proposed 

The  92  App.  Act.  passed  after  the 
piiblication  of  the  pro-posed  rule, 
amended  NAHA  section  502  in  four 
ways:  The  number  of  factors  that  may  be 
used  to  assess  the  managemmt 
performance  of  PHAs  is  limited  (seven 
indicators  that  must  be  used  for 
assessment  purposes  were  listed  in 
section  502  of  NAHA,  and  the 
Department  was  authorized  by  the  92 
App.  Act  amendments  to  develop  five 
additional  indicators  as  it  deemod 
appropriate);  the  evaliution  of  PHAs 
must  be  administered  flejdbly  to  ensure 
that  they  are  not  penalized  for 
ciraunstances  beyond  their  control;  the 
weights  assigned  to  indicators  must 
reflect  the  differences  in  management 
difficulty  that  result  from  physical 
condition  and  neighborhood 
environment;  and  the  determination  of 
a  PHA's  status  as  "troubled  with  respect 
to  the  program  under  section  14"  is  to 
be  based  upon  Cactors  solely  related  to 
its  ability  to  carry  out  that  program.  In 
a  related  92  App.  Act  amendment  to 
section  14  of  the  1937  Act,  the 
determination  of  whether  a  PHA  is 
"troubled  with  respect  to  the 
modernization  program"  (the  equivalent 
of  mod-troubled)  is  to  consider  only  the 
PHA's  ability  to  carry  out  the 
modernization  program  effectively 
based  upon  the  PHA's  capacity  to 
accomplish  the  physical  work  with 
decent  quality;  in  a  timely  manner; 
imder  competent  contract 
administration;  and  with  adequate 
budget  controls. 

An  interim  rule  was  published  on 
January  17;  1992,  (57  FR  2160)  v>rith  a 
comment  period  of  120  days.  After  the 
publication  of  the  PHMAP  interim  rule, 
a  nxunber  of  statutory  changes  to 
PHMAP  were  made  by  section  113  of 
HCDA  1992.  Section  113(a)  requires  an 


on-site,  independent  assessment  of  a 
PHA  that  is  designated  as  mod-troubled 
and/or  troubled.  Paragraph  (b)  of  this 
section  provides  for  additional  remedies 
upon  the  occurrence  of  a  substantial 
default,  llie  Department  may.  under 
section  113(c).  make  available,  to 
housing  manageis  appointed  after  a 
substantial  default,  the  assistance 
necessary  to  remedy  the  substantial 
deterioratim  of  Hving  conditicms  in 
individual  public  housing 
developments  or  to  remedy  other  related 
emergencies  that  endanger  the  health, 
safety  and  welfere  of  the  residents. 
Annual  reporting  requirements  to 
Congress  that  only  affact  the  Department 
are  the  subject  of  section  113(d).  Secticm 
113(e)  makes  the  management 
assessment  provisions  of  PHMAP 
applicable  to  RMCs.  The 
implementation  of  these  sectitms  is 
discussed  below  in  this  preamble  under 
the  heading.  Summary  Of  Changes  To 
The  PHMAP  Interim  Rule. 

Subsequent  to  the  statutory  changes  to 
PHMAP  made  by  section  113  of  HCDA 
1992.  the  Department  established  a 
ccmsultation  group  and  held  a  series  of 
meetings  to  review  existing  PHMAP 
procedures  and  the  individual 
indicators.  The  group  consisted  of 
representatives  of  PHAs  of  all  sizes  fitim 
across  the  country  with  a  wide  range  of 
PHMAP  scores.  pubUc  housing  industry 
groups,  private  management  firms,  and 
HUD  field  staff.  Resident  groups  were 
solicited  for  their  recommendations  as 
well.  Revised  indicators  were  field 
tested  diiring  the  summer  of  1994  at  45 
PHAs  of  all  sizes  throughout  the 
country.  The  results  of  the  field  test 
were  siunmarized  and  analyzed,  which 
resulted  in  recommendations  for 
changes  to  the  indicators. 

The  Department  has  determined  that 
the  revised  PHMAP  should  be  issued  as 
a  proposed  rule  due  to  the  decree  of 
changes  to  the  individual  indicators  and 
the  program  itself.  For  example,  three 
indicators  have  been  eliminated,  four 
indicators  have  been  combined  into  two 
indicators,  and  other  indicators  have 
been  completely  revmtten.  The 
proposed  changes  are  the  result  of  a 
number  of  considerations,  including 
comments  received  on  the  interim  rule, 
inquiries  and  additional  conunents 
received  bom  the  field  and  the 
regulated  community,  the  field  test 
conducted  during  the  summer  of  1994. 
and  the  Department's  experience  in 
administering  the  program.  By  issumg  a 
proposed  rule,  the  Department  is 
providing  the  pubUc  an  additional 
opportunity  to  comment. 
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m.  Rsgulatory  Reinvention 

On  March  4. 199S.  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandiun,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  w^iich  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  PHMAP  can  be  improved 
and  streamlined  by  eliminating 
unnecessary  provisions. 

Several  provisions  in  the  regulations 
repeat  statutory  language  from  the  1937 
Act.  It  is  unnecessary  to  maintain 
statutory  requirements  in  the  Code  of 
Federal  Regulations  (CFR),  since  those 
requirements  are  otherwise  fully 
accessible  and  binding.  Furthermore,  if 
regiilations  contain  statutory  language, 
HUD  must  amend  the  regulations 
whenever  Congress  amends  the  statute. 
Therefore,  the  new  part  901  proposed 
hoe  does  not  repeat  any  statutory 
language,  but  only  implements 
requirements  that  are  necessary  to 
augment  and  implement  fully  section 
6(jTof  the  1937  Act,  which  provides  the 
statutory  authority  for  PHMAP.  This 
roposed  rule  further  reinvents  PHMAP 
y  reducing  the  number  of  indicators 
firom  twelve  to  eight:  eliminating  the 
designation  of  subparts,  which  are 
unnecessary;  and  rewriting  the  entire 
remaining  rule  text  to  promote  clarity. 

IV.  Summary  of  Changes  to  the  PHMAP 
Interim  Role 

Only  those  portions  of  the  current 
PHMAP  regulation  proposed  for 
revisions  are  addressed  below. 

HCDA  1992  Section  113  Amendments 

The  Department  determined,  in 
accordance  with  24  CFR  10.1.  that  prior 
public  notice  and  comment  were 
uimecessary  to  implement  paragraphs 
(a)  and  (c)  of  section  113,  because  these 
paragraphs  involve  the  exercise  of  little 
or  no  discretion  on  the  part  of  the 
Department.  Section  113(d)  applies  only 
to  the  Department  and  does  not  require 
a  rule.  Sections  113  (b)(1)  and  (e)  of 
HCDA  1992  do  require  elaboration  of 
the  statutory  language,  and  are  included 
in  this  proposed  rule. 

HCDA  1992  section  113(e)  requires 
the  assessment  of  RMCs,  and  makes  the 
provisions  under  paragraph  (j)(2)  of 
section  6  of  the  1937  Act  apply  to  RMCs 
as  well  as  to  PHAs.  Paragraph  (j)(2) 
contains  provisions  relating  to;  (1) 
Establishment  of  procedures  for 
designating  troubled  PHAs;  (2) 
commendation  of  exemplary  PHAs;  (3) 
PHA  appeal  of  designation  as  a  troubled 


agency;  (4)  agreements  between  HUD 
and  troi^led  and/or  mod-troubled 
PHAs;  and  (5)  new  provisions  added  by 
HCDA  1992  section  113(a)  that  require 
independent  assessments  of  PHAs  that 
are  designated  troubled  and/or  mod- 
troubled. 

The  Department  proposes  to 
implement  section  113(e)  by  adding  a 
definition  of  RMC  to  S  901.5  that  would 
refar  to  24  CFR  part  964.  the  regulation 
that  provides  for  resident  participation 
and  management  in  public  bousing  in 
accordance  with  section  20  of  the  1937 
Act.  This  proposed  rule  would  provide 
for  the  management  assessment  of  RMCs 
in  a  manner  consistent  with  the 
regulatory  framework  established  under 
section  20  and  24  CFR  part  964  fat  RMC 
management  of  a  development. 

The  management  assessment  of  an 
RMC  will  necessarily  differ  from  that  of 
a  PHA.  Because  an  RMC  enters  into  a 
contract  with  a  PHA  to  perform  specific 
management  functions  on  a 
developmoit-by-development  basis,  and 
because  the  scope  of  the  management 
that  is  undertaken  varies,  not  every 
indicator  that  applies  to  a  PHA  would 
be  applicable  to  each  RMC  An 
additional  significant  feature  of  RMC 
management  is  that  24  CFR  964.225(d), 
entitled,  h4anagement  contract,  and  24 
CFR  964.225(h),  entitled.  Prohibited 
activities,  provide  that  a  PHA  may  entw 
into  a  management  contract  with  a 
resident  management  corporation,  but  a 
PHA  may  not  contract  for  assiunption 
by  the  resident  management  corporation 
of  the  PHA's  underlying  resfKmsibilities 
to  the  Department  under  the  ACC. 

For  this  reason,  the  limited 
management  responsibility  of  RMCs  in 
terms  of  both:  (1)  The  areas  in  which 
they  perform  management  functions, 
and  (2)  the  fact  that  the  PHA  remains 
ultimately  responsible  to  HUD  under 
the  ACC,  this  proposed  rule  would 
implement  the  management  assessment 
of  RMCs  as  follows:  §901.100,  entitled, 
"Data  collection,"  would  be  amended  to 
provide  that  when  a  PHA  submits  its 
PHMAP  certification,  it  must  identify 
developments  managed  by  an  RMC  and 
the  management  functions  undertaken 
by  the  RMC  at  those  developments.  The 
PHA  would  be  responsible  tor  obtaining 
from  the  RMC  and  submitting  to  HUD, 
along  with  its  own  certification,  the 
PHMAP  certification  for  the 
management  functions  undertaken  by 
the  RMC  For  example,  if  an  RMC  were 
responsible  for  rent  collection  in  a 
particular  development,  the  PHA  would 
be  required  to  identify  in  its 
certification  the  development  and 
management  function  performed  by  the 
RMC,  and  obtain  from  the  RMC  a 
certification  of  the  percent  of  rents 


uncollected,  which  would  be  submitted 
to  HUD  along  with  the  PHA's 
certification.  Similarly,  for  those 
management  functions  ujidertaken  by 
an  RMC  for  which  no  certification  is 
necessary  (i.e.,  the  data  is  already 
available  to  HUD,  such  as  the  indicator 
for  modernization),  the  PHA  would  still 
be  required  to  identify  in  its 
certification  form  this  RMC-managed 
function  and  the  development  involved. 
The  applicable  indicators  for  the  RMC 
would  be  scored  by  the  Department,  and 
the  resulting  grades  would  be 
transmitted  to  the  PHA  as  a  part  of  the 
State/Area  Office  notification.  The  PHA 
would  be  required  to  forward  promptly 
the  RMCs  score. 

Sectton  901.105  of  the  rule,  entitled 
"Computing  assessment  score,"  requires 
no  amendment  to  provide  for  the 
assessment  of  an  RMCs  management. 
Those  indicatore  that  would  apply  to  an 
RMC.  based  on  the  management 
functions  assumed  by  the  RMC.  would 
be  graded  )ust  as  they  would  for  a  PHA. 
However,  because  of  the  limited  scope 
of  management  involved,  an  RMC 
would  not  receive  an  overall 
designation  of  high  performer,  standard, 
or  troubled,  but  only  a  grade  on  each 
applicable  indicator.  In  addition, 
because  the  PHA  and  not  the  RMC  is 
ultimately  responsible  to  the 
Department  under  the  ACC.  the  PHA's 
score  will  be  based  on  all  of  the 
developments  covered  by  the  ACC, 
including  those  with  management 
functions  assumed  by  an  RMC  RMC- 
managed  developments  would,  thus,  be 
assessed  to  measure  the  RMCs 
performance  on  an  indicator-by- 
indicator  basis,  and  as  a  part  of  the 
PHA's  overall  performance.  As 
discussed  above,  this  result  is  necessary 
because  of  the  limited  nature  of  an 
RMCs  management  functions  and  the 
regulatory  and  contractual  relationships  • 
among  HUD,  PHAs  and  RMCs.  A  new 
paragraph  (c)  is  added  to  §901.100. 
Data  collection,  to  provide  for  the 
assessment  of  RMOi. 

To  apprise  an  RMC  of  its  indicates 
grades.  §  901.120  would  be  amended  to 
provide  that  the  State/ Area  Office 
notification  to  the  PHA  would  include 
the  grades  of  the  RMC,  if  any.  and  that 
the  PHA  must  inunediatefy  notify  the 
RMC  in  wiitinB.  of  its  grades. 

Because  an  luvfC  would  be  assessed 
on  an  Indicator-by-indicator  basis,  and 
would  not  receive  an  overall 
designation  such  as  troubled,  most  of 
the  provisions  of  section  6(j)(2)  of  the 
1937  Act  could  not  apply  to  RMCs. 
since  most  of  those  provisions  (the 
establishment  of  procedures  for 
designating  troubled  PHAs;  appeals  of 
designation  as  a  troubled  agency; 


agreements  between  HUD  and  troubled 
PHAs;  and,  new  provisions  added  by 
HCDA  1992  section  113(a)  that  require 
independent  assessments  of  PHAs  that 
are  designated  troubled)  are  triggered  by 
a  designation  of  troubled. 

One  provision  of  section  6(j)(2)  that  is 
not  dependent  upon  a  designation  of 
troubled  and  that  may  appropriately  be 
applied  to  RMCs  pertains  to  the 
commendation  of  exemplary  PHAs. 
Even  though  RMCs  woiild  not  receive 
an  overall  designation  of  high- 
performer,  standard,  or  troubled, 
§901.130,  Incentives,  would  be 
amended  to  permit  an  RMC  that  scored 
a  grade  of  A  on  each  of  its  indicators  to 
receive  a  Certificate  of  Commendation 
from  the  Department  as  well  as  special 
public  recognition. 

With  respect  to  making  the  section 
6(j)(2)  provision  for  agreements  between 
HUD  and  troubled  PHAs  applicable  to 
RMCs.  since  an  RMC  would  not  be 
designated  troubled,  a  memorandimi  of 
agreement  under  §  901.140  would  not  be 
applicable.  HUD  has  determined, 
however,  that  it  would  be  appropriate  to 
provide  guidance  for  the  improvemoxt 
of  an  RMCs  management  functions,  and 
that  the  proper  tool  under  PHMAP  for 
this  purpose  would  be  an  improvement 
plan  imder  §  901.145.  An  improvement 
plan  is  negotiated  to  improve 
performance  under  those  individual 
indicators  that  are  the  relevant  measures 
of  management  performance  for  an 
RMC.  Section  901.145  would  be 
amended  to  permit  the  negotiation  of  an 
improvement  plan  that  would  include 
the  RMC,  the  PHA,  and  the  Department. 

Application  of  PHMAP  to  Alternative 
Management  Entities 

In  addition  to  extending  coverage  to 
RMCs,  this  proposed  rule  would  also 
extend  PHMAP  to  apply  to  any  other 
alternative  management/PHA 
relationship,  whether  the  alternative 
management  entity  (AME)  is  a  receiver, 
private  contractor,  private  manager,  or 
any  other  entity  that  is  under  contract 
with  a  PHA,  or  that  is  otherwise  duly 
appointed  or  contracted  (for  example, 
by  court  order  or  agency  action),  to 
manage  all  or  part  of  a  PHA's 
operations.  It  is  just  as  necessary  to 
assess  the  management  performance  of 
AMEs  as  it  is  to  assess  PHAs  or  RMCs, 
to  follow  the  expressed  policy  of  the 
1937  Act,  "to  remedy  the  unsafe  and 
\msanitary  housing  conditions  and  the 
acute  shortage  of  decent,  safe,  and 
sanitary  dwellings  for  families  of  lower 
income". 

AMEs  would  be  assessed  following 
the  procedures  used  for  PHAs  or  RMCs, 
depending  upon  the  extent  of  the 
management  responsibilities  assiuned. 


An  AME  that  assumes  all.  or 
substantially  aU.  of  a  PHA's 
management  responsibilities  [bx 
example,  under  court  order,  or 
following  a  substantial  default  and 
pursuant  to  an  award  under  a 
competitive  proposal)  would  also 
assume  the  PHA's  PHMAP 
responsibilities  and  would  be  assessed 
accordingly.  An  AME  that  was 
contracted  to  perform  a  limited  number 
of  management  functions  would  be 
assessed  following  the  procedure  used 
for  RMCs. 

Although  the  contractual  relationship 
under  the  ACC  is  between  the  PHA  and 
the  Department,  there  may  also  be  a 
contractiial  relationship  tetween  the 
AME  and  the  PHA,  or  HUD  and  the 
AME.  To  ensure  quality  management  in 
such  contractual  relationships. 
mininniin  performance  criteria  that 
relate  to  the  PHMAP  indicators,  as 
applicable,  should  be  included  in  the 
contract.  Failiue  to  meet  the 
performance  criteria  would  be  a  basis 
for  termination  of  the  contract.  The 
provisions  that  explicitly  address  AMEs 
and  establish  their  treatment  imder 
PHMAP  as  following  the  procedures  for 
either  PHAs  or  RMCs  are  found  at 
§§901.1  and  901.5. 

Definitions— §  901.5 

This  portion  of  the  regulation  is 
revised  to  include  new  definitions  and 
revised  definitions  as  a  result  of  the 
proposed  revisions  to  the  indicators. 
Definitions  that  no  longer  apply  have 
been  eliminated.  Some  definitions  have 
been  expanded  to  include  instructions 
for  calculation. 

Indicators— §§  901.10-901.40 

As  indicated  in  section  III, 
"Regulatory  Reinvention,"  above,  this 
rule  would  reduce  the  number  of 
PHMAP  indicatore  from  twelve  to  eight. 
A  proposed  sample  certification  for 
these  revised  indicators  is  included  as 
Appendix  3  of  this  preamble. 

Indicator  §1,  Vacancy  Percentage  and 
Unit  Turnaround 

The  vacancy  indicator  and  the  unit 
turnaround  indicator  of  the  current  part 
901  have  been  combined  in  proposed 
indicator  #1.  The  proposed  indicator  has 
two  components.  The  first  component 
(with  a  weight  of  x2)  measures  the 
vacancy  rate  and,  if  applicable,  the 
progress  a  PHA  has  made  in  reducing 
the  vacancy  rate.  The  second 
component  (with  a  weight  of  xl),  to  be 
used  only  when  a  PHA  scores  below  a 
C  on  the  first  component,  measures 
tumaroimd  time.  The  assumption  is  that 
if  vacancies  are  at  a  C  level  or  above,  the 


PHA  does  not  have  a  problem  writh 
turning  around  vacant  units. 

Because  the  vacancy  rate  is  a  clear 
manifestation  of  management  eCfort  and 
embodies  the  essence  of  a  PHA's 
mission,  it  is  weighted  more  heavily 
than  the  process-oriented  unit 
turnaround  component. 

The  Departmoit  is  proposing  to  use  a 
angle  me^od  to  calculate  the  actual 
and  adjusted  vacancy  rate.  Instead  of 
t<ilfing  a  "snapshot"  picture  of  the 
vacancy  rate  at  a  cratain  date,  or 
calculating  an  average  over  a  thirty  day 
poind,  the  vacancy  rate  will  be 
calculated  by  computing  the  ratio  of 
vacancy  days  to  unit  days  available  over 
the  fiscal  year.  The  adjiutod  vacancy 
rate  is  computed  the  same  way.  but  with 
eligible  exempticsis,  such  as  vacancy 
days  attributiAile  to  modernization.  The 
Department  believes  this  method  to  be 
the  most  accurate  depiction  of 
poformaiKX. 

If  a  PHA  elects  to  certify  to  the 
reduction  of  the  vacancy  rate  over  the 
previous  three  years,  the  PHA  shall 
retain  justifying  documentation  to 
support  its  oerdfication  for  HUD  post 
review. 

For  the  calcvdation  of  the  adjusted 
vacancy  rate  and  tum-aroimd  time,  the 
vacancy  days  for  units  in  the  following 
categories  (fully  defined  in  the  rule  at 
§  901.10)  shall  be  exempted: 

1.  Vacant  unit  imdetgoing 
modernization. 

2.  Vacant  units  in  an  approved 
demolition  at  disposition  program. 

3.  Vacant  units  that  are  documented 
to  be  uninhabitable  for  reasons  beyond 
the  PHA's  control. 

4.  Vacant  units  in  which  resident 
property  has  been  abandoned,  but  only 
if  State  law  requires  the  property  to  be 
left  in  the  unit  for  some  period  of  time, 
and  only  for  the  period  stated  in  the 
law. 

5.  Vacant  units  that  have  sustained 
casualty  damage,  but  only  until  the 
insurance  claim  is  adjusted,  i.e..  funds 
to  repair  the  unit  are  received. 

6.  Units  that  are  used  for  non- 
dwelling  purposes,  dwelling  units  that 
are  occupied  by  employees  of  the  PHA, 
and  units  that  are  used  for  resident 
services. 

7.  Vacant  units  required  to  remain 
vacant  because  of  fire/  police 
investigations,  coroner's  seal,  or  court 
order. 

8.  Units  kept  vacant  because  of  code 
violations  caused  for  reasons  beyond  the 
control  of  the  PHA,  rather  than  as  a 
result  of  management  and/or 
maintenance  failures  by  the  PHA. 

9.  Units  vacant  for  circumstances  and 
actions  beyond  the  PHA's  control. 
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Definitions  for  indicator  #1  are  as 
follows: 

1.  Actual  vacancy  rate:  This  is  the 
vacancy  rate  calculated  without  any 
adjustments.  This  is  calculated  by 
dividing  the  total  number  of  vacancy 
days  by  the  total  number  of  unit  days 
available  for  occupancy.  The  maximimi 
number  of  vacancy  days  for  any  unit  is 
the  number  of  days  in  the  year, 
regardless  of  the  total  amount  of  time 
the  unit  has  been  vacant.  An  example  of 
this  calculation  for  a  hypothetical  PHA 
with  100  units  available  for  occupancy 
follows.  Unit  days  are  calculated  by 
taking  the  total  number  of  units 
available  for  occupancy  and  multiplying 
by  the  number  of  days  in  the  year. 


Unit  days  available:  100  imitsx365  days 
per  year  =  36,500  act\ial  days 
available  for  occupancy 
Vacancy  days  are  calculated  by 
adding  the  total  number  of  days  vacant 
from  all  units  that  were  vacant  for  any 
reason  during  the  PHA's  fiscal  year.  For 
example: 


Unit  and  reason  for  vacancy 


Days 

Unit  and  reason  for  vacancy 

vacant 

during 

FY 

6 

Move-out 

21 

10* 

Down  for  modernization 

120 

12* 

Down  for  modernization 

140 

15* 

Down  for  modernization 

194 

10 

Lease  up  after  modernization 

10 

12 

l.ease  up  after  modernization 

10 

15 

Lease  up  after  modernization 

21 

32      Transfer 

81*    Fire 

81      Lease  after  insurance  ac^ust- 

ment  

96 

41 

39 

57 

61* 

22* 

61 

22 


Move-out  

Move^xil „.. 

Move-out - 

Mov»<xjt  

Down  for  modemizalion 

Down  for  modernization 

Laase  up  after  modemizatipn 
Lease  up  after  modernization 

Total  Actual  Vacancy  Days  


Days 

vacant 

during 

FY 


1,023 


The  actual  vacancy  rate  for  the  year  is: 


l,023total  actual  vacancy  days 
36.500  actual  days  under  the  ACC 


=.03  (an  actual  vacancy  rate  of  3%) 


The  asterisks  following  the  unit 
numbers  denote  vacancy  days  that  can 
be  exempted  in  computing  the  adjusted 
vacancy  rate. 

2.  Adjusted  vacancy  rate:  This  is  the 
vacancy  rate  calculated  after  excluding 
the  vacancy  days  that  are  exempted  for 
any  of  the  eligible  reasons  included 
here.  The  adjusted  vacancy  rate  for  the 
hypothetical  100  unit  PHA  would  be 
calculated  as  follows: 


Unit  and  reason  for  vacancy 


6  Move-out  

1 0  Lease  up  after  modernization 

12  Lease  up  after  modernization 

1 5  Lease  up  after  modernization 

32  Transfer  

81  Lease  after  insurance  adjust- 
ment  

96  Move-out  

41  Move-out  

39  Move-out  

57  Move-out  

61  Lease  up  after  modernization 


Adjusted 

days 

vacant 

during 

FY 


21 
10 
10 

21 

15 

23 

15 
28 
40 
18 
10 


Unit  and  reason  for  vacarx^ 

Ailiisted 

vacant 

during 

FY 

22    Lease  up  after  modernization 

3 

Total  Vacancy  Days,  as  Ad- 
justed  

214 

The  PHA  was  permitted  to  exempt 
809  of  the  vacancy  days  for  eligible 
reasons.  To  calculate  the  adjusted  rate, 
the  809  days  are  removed  fit>m  the  days 
vacant  (numerator).  The  adjusted 
vacancy  rate  for  the  year  is: 


1.023-809  =  214 
36.500 


=.0059  (an  adjusted  vacancy  rale  of  .6%) 


3.  Reduced  actual  vacancy  rate  in  the 
previous  three  years:  this  is  a 
comparison  of  the  vacancy  rate  in  the 
PHMAP  assessment  year  (immediate 
past  fiscal  year)  to  the  vacancy  rate 
during  the  first  year  of  the  previous 
three  year  period.  In  the  case  of  the 
hypothetical  PHA  discussed  earlier,  the 
assumption  is  made  that  the  actual 
vacancy  rate  during  the  first  year  of  the 
three  year  period  was  40  percentage 
points,  compared  to  the  assessment  year 
with  a  22  percentage  point  vacancy  rate. 
This  is  a  vacancy  rate  reduction  of  18 
percentage  points,  calculated  as  follows: 

Percentage  points  vacancy  rate  in  the 
earlier  year,  minus  40 


Percentage  points  vacancy  rate  in  the 
assessment  year,  equals  22 

Percentage  points  reduction  in  the  va- 
cancy rate  18 

4.  Average  unit  turnaround  time:  the 
annual  average  of  the  total  number  of 
tumaroimd  days  between  the  move-out 
date  and  the  date  a  new  lease  takes 
effect.  Each  time  an  individual  unit  is 
re-occupied  (turned  around)  during  the 
fiscal  year,  the  turnaround  days  for  that 
unit  shall  be  counted  in  the  turnaround 
time.  Unlike  vacancy  days,  which 
cannot  exceed  the  niunber  of  days  in  the 
fiscal  year,  turnaround  days  include  all 
the  days  between  the  last  move-out  and 
the  date  a  new  lease  takes  effect, 
including  any  turnaround  days  in  prior 
fiscal  years.  Only  units  that  are  re- 


occupied  during  the  fiscal  year  are 
included  in  the  tumaroimd  time 
calculation.  An  example  of  this 
calctilation  is  as  follows  for  a 
hjrpothetical  PHA  that  had  15  units 
turned  over  in  the  assessment  year: 


Unit 

Turn- 
around 
days 

Days  exempted 

Net 
days 

12 

14 
31 
36 

18 

6 

41 

59 

100 

10 
12 
96 

413 

4 

13 

74 

80  (modernization 

days). 

do 

do 

86  (modernization 

days). 

do 

do 

do 

60  (nrKXlemization 

days). 

20 

10 
12 
10 

413 
4 
13 
14 

Unit 


32 

96 

2 

4 

6 

13 

22 


Turn- 
around 
days 


2 

14 
60 

21 

8 

29 

19 


Days  exempted 


do 

40  (Dre  damaged 
unit). 

do 

do 

do 

do 


Net 
days 


Total  Turnaround  Days  During  the 
Fiscal  Year  (FY) 


2 

14 
20 

21 
8 
29 
19 

590 


Annual  average  vacant  unit 
turnaround  time  for  the  FY: 


190  total  tunuuound  days 
during  the  FY 


=  12.7  days 


IS  units  reoccupied 
during  die  FY 

5.  Approved,  funded,  on-schedule 
annual  modernization  program: 
Includes  any  modernization  program, 
funded  imder  the  Comprehensive  Grant 
Program  (CXJP),  the  Comprehensive 
Improvement  Assistance  Program 
(OAP),  Vacancy  Reduction  Program 
(VRP),  or  any  other  source,  if  a  PHA  is 
in  conformance  with  its  current 
implementation  schedule  as  approved 
by  the  PHA  Board  of  Commissioners 
and/or  HUD. 

6.  Ttimaround  days:  The  days 
between  the  last  move-out  and  the  date 
a  new  lease  takes  effect,  including  any 
tiumaroimd  days  in  prior  fiscal  years. 

7.  Vacancy  day:  A  day  when  a  unit  is 
not  imder  lease  by  an  eligible  low- 
income  resident,  unless  the  vacancy  day 
is  exempted  for  an  elisible  reason. 

8.  Vacant  imit:  Is  a  awelling  unit  that 
is  not  imder  lease  to  an  eligible  family. 
Units  under  lease  for  non-dwelling  uses 
should  not  be  included  in  the 
calculation  of  this  indicator. 

9.  Available  unit:  A  dwelling  unit 
(occupied  or  vacant)  under  the  PHA's 
ACC. 

This  proposed  combined  indicator 

has  a  weight  of  #2. 
Indicator  »2.  Modernization 

(This  indicator  is  automatically 
excluded  if  a  PHA  has  no  modernization 

T&s  proposed  indicator  was  changed 
very  little  with  the  original  five 
components  remaining  virtually  the 
same.  However,  the  weight  values  for 
component  #1,  expenditure  of  funds, 
and  component  *2,  obligation  of  funds, 
have  been  changed  so  that  greater 
emphasis  is  given  to  obligation  of  funds 
in  relation  to  expenditure  of  funds.  This 
is  exactly  the  opposite  of  the  current 
interim  rule,  where  the  emphasis  is 
placed  on  expenditure  of  funds.  This 


change  reo'ignizes  the  importance  of 
getting  projects  under  con&act.  while  at 
the  same  time  acknowledging  that  often 
it  is  necessary  to  hold  back  payments  to 
contractors  due  to  disputes  over  the 
quality  of  the  work  or  materials. 

A  new  feature  in  component  tl. 
expenditure  of  funds,  and  cainp<nient 
»2,  fund  obligation,  would  require,  for 
grade  A.  PHAs  that  are  not  on  schedule 
to  have  self-executed  a  time  extension 
within  30  calendar  days  after  the 
expenditure  or  obligation  deadline  with 
the  extension  to  be  based  on  reasons 
outside  of  their  control. 

For  component  #3.  contract 
administration,  and  component  #4, 
quality  of  the  physical  work,  the 
number  of  possible  grades  has  been 
reduced  from  six  to  three,  the  three 
being  A,  C  and  F.  "Significant  findings" 
for  these  two  components  will  be 
redefined  prior  to  the  effective  date  of 
any  changes  to  the  PHMAP.  CtMnponent 
#5,  budget  controls,  has  been  changed  to 
reflect  the  final  CGP  rule  which  permits 
agencies  to  move  work  items  between 
approved  CGP  annual  statements  and 
the  latest  approved  five-year  action 

plan. 
This  proposed  indicator  has  a  weight 

ofxl. 

Indicator  $3.  Rents  Uncollected 

The  method  for  calculating  the 
amount  of  rents  uncollected  for  this 
proposed  indicator  has  been  simplified 
to  a  basic  ratio  comparing  the  total 
amount  of  rents  billed  during  the 
assessment  year,  to  the  amount  of  rent 
collected  during  the  assessment  year.  In 
the  current  interim  PHMAP  rule,  PHAs 
are  instructed  to  include  the  accounts 
receivable  owed  at  the  beginning  of  the 
assessment  year  and  to  deduct  the  total 
amount  of  accounts  receivable  that  have 
been  written  off  dxuing  the  year  for 
residents  no  longer  in  possession.  Both 
of  these  adjustments  have  been 
eliminated  in  the  proposed  indicator  as 
not  being  directly  relevant  to  rent  billed 
and  collected  in  the  current  assessment 
period. 

The  percentage  of  rents  uncollected 
refers  to  the  proportion  of  current 
dwelling  rent  that  was  billed  during  the 
assessment  year,  but  not  collected 
during  the  assessment  year.  The 
calcu&tion  is  made  as  of  the  close  of 
business  on  the  last  business  day  of  the 
fiscal  year.  "Current  dwelling  rent" 
excludes  retroactive  rent  charges 
(including  those  identified  through  the 
Tenant  Integrity  Program),  maintenance 
charges,  excess  utility  charges,  late 
charges,  and  any  other  charges  not 
spedtically  identified  as  dwelling  rent. 
This  proposed  indicator  has  a  weight 
ofxl.5. 


Indicator  »4.  Work  Orders 

The  current  indicator  #4.  energy 
consumpti(Hi.  has  been  combined  with 
the  overall  measurement  of  financial 
performance,  which  is  now  indicator  it6. 

The  new  proposed  indicatw  #4.  woik 
orders,  ccmtinues  to  measure  PHA 
performance  in  the  handling  of  both 
emergency  and  non-emeigency  work 
orders,  but  under  this  propoaed  rule,  the 
measurement  will  be  in  two 
components  instead  of  one.  The 
proposed  indicator  grade  will  be  based 
on  the  average  number  of  day*  it  takes 
for  a  woik  order  to  be  ct»npleted  rather 
than  the  percentage  of  woix  ordera 
outstanding  at  the  end  of  a  PHA's  fiscal 

year. 

The  Departmoit  believes  that 
assessing  the  average  amount  of  time  it 
takes  to  complete  woric  orders  is  more 
equitable.  Consider  the  following 
scenario: 

Two  PHAs  have  a  fiscal  year-end  date 
of  June  30, 1995.  The  first  PHA  has  five 
work  orders  received  on  June  29, 1995, 
and  did  not  complete  thnn  until  July  2. 
1995.  The  second  PHA  has  five  woik 
orders  received  on  January  1, 1995.  and 
completed  them  on  Jime  29, 1995.  If 
both  PHAs  received  the  same  amount  of 
work  orders,  the  second  PHA  would 
receive  a  higher  grade  under  the  current 
method  of  grading  this  indicator,  even 
though  it  took  the  second  PHA  much 
lo^er  to  complete  the  work  orders. 

llie  first  component  measures 
emergency  woii  order  performance:  the 
second  component  measures  the  average 
amount  of  time  it  takes  to  complete  non- 
emergency work  ordere. 

TTie  proposed  indicator  includes  more 
definitions  and  makes  clear  the 
Department's  intention  that  all  work 
orders  si  ould  be  tracked,  except  those 
exempted  for  modernization,  issued  to 
prepare  a  vacant  unit  for  re-rental,  and 
issued  for  the  performance  of  cychcal 
maintenance.  Implicit  in  this  indicator 
is  the  adequacy  of  the  PHA's  work  ordw 
system  in  terms  of  how  a  PHA  accounts 
for  and  controls  its  work  orders,  and  its 
timeliness  in  preparing/issuing  work 
orders.  As  such,  the  adequacy  of  a 
PHA's  work  order  system  will  be  part  of 
the  confirmatory  review  of  this 
indicator. 

If  a  PHA  elects  to  certify  to  the 
reduction  in  time  it  takes  to  complete 
work  orders,  the  PHA  shall  retain 
justifying  documentation  to  support  its 
certification  for  HUD  post  review. 

This  proposed  indicator  has  a  weight 
ofxl.5. 

Indicator  #5,  Inspection  of  Units  and 
Systems 

This  proposed  indicator  has 
undergone  significant  changes.  Instead 
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of  having  four  components,  it  now  has 
only  two,  each  with  a  weight  of  xl. 
Component  #1  examines  the  percentage 
of  occupied  units,  out  of  all  of  a  PHA's 
units  (except  those  permitted  to  be 
exempted),  that  the  PHA  inspects  on  an 
annual  basis  in  order  to  determine 
short-term  maintenance  needs  (for 
which  work  orders  are  issued)  and  long- 
term  modernization  needs  (which  are 
referred  to  and  included  in  the  PHA's 
comprehensive  plan  for  modernization). 

Component  #2  examines  the 
effectiveness  of  a  PHA's  annual 
inspection  of  its  major  systems,  as 
systems  are  defined  herein,  and  the 
maintenance  of  those  systems  either  as 
part^of  the  inspection  process,  or 
through  the  issuance  of  a  work  order;  or, 
if  a  work  order  is  not  issued,  by 
inclusion  in  the  PHA's  comprehensive 
plan  for  modernization.  While  the 
current  indicator  assesses  the  repairs  to 
units  and  systems,  the  new  proposed 
indicator  makes  it  clear  that  work  orders 
that  are  generated  as  of  result  of 
components  #1  and  #2  are  measured 
primarily  under  indicator  #4, 
outstancUng  work  orders,  unless  the 
repair  is  completed  during  the 
inspection  or  deferred  to  the 
modernization  program. 

This  proposed  indicator  also  makes  it 
clear  that  PHAs  are  expected  to  inspect 
to  the  standard  specified  in  the  local 
housing/occupancy  code,  as  long  as  that 
code  is  at  least  equivalent  to  or  exceeds 
Section  8  Housing  Quality  Standards 
(HQS).  Implicit  in  this  indicator  is  the 
adequacy  of  the  PHA's  inspection 
program  in  terms  of  the  quality  of  a 
PHA's  inspections,  and  how  a  PHA 
tracks  both  inspections  and  needed 
repairs.  As  such,  the  adequacy  of  a 
PHA's  inspection  program  will  be  part 
of  the  confirmatory  review  of  this 
indicator. 

The  Department  has  more  clearly 
defined  the  units,  both  vacant  and 
occupied,  which  may  be  exempted  from 
an  annual  inspection. 

Units  in  the  following  categories 
(fully  defined  in  the  rule  at  §901.30)  are 
exempted  and  not  included  in  the 
calculation  of  the  total  niunber  of  imits, 
and  the  number  and  percentage  of  units 
inspected.  Systems  that  are  a  part  of 
individual  dwelling  units  that  are 
exempted,  or  in  part  of  buildings  where 
all  of  the  dwelling  units  in  the  building 
are  exempted,  are  also  exempted  from 
the  calculation  of  proposed  indicator  #5. 

1.  Occupied  units  where  the  PHA  has 
made  two  documented  attempts  to 
inspect. 

2.  Vacant  units  undergoing 
modernization. 

3.  Vacant  units  in  an  approved 
demolition  or  disposition  program. 


4.  Vacant  units  that  are  documented 
to  be  uninhabitable. 

5.  Vacant  units  vacant  for  the  full 
immediate  past  fiscal  year  that  have 
been  exempted  under  indicator  #1  for 
any  of  the  reasons  for  which  exemptions 
are  permitted  under  that  indicator 
(except  those  units  that  are  used  for 
non-dwelling  purposes  or  that  are 
occupied  by  employees  of  the  PHA  and 
units  that  are  used  for  resident  services). 

This  proposed  indicator  has  a  weight 
ofxl. 

Indicator  $6.  Financial  Management 

This  proposed  indicator  combines,  in 
two  components,  indicator  #4,  energy 
consumption;  and  indicator  #9, 
operating  reserves.  The  first  component 
assesses  the  amount  of  cash  reserves  in 
relation  to  total  actual  routine  expenses. 
The  second  component  is  required  only 
if  a  PHA  scores  below  a  grade  C  on 
component  #1.  The  Department  is 
offering  two  options  for  component  #2. 
Option  A  compares  energy  and  utility 
expenses  to  the  average  of  those 
expenses  computed  on  a  three  year 
rolling  base;  and  option  B  measures 
whether  or  not  a  PHA  has  conducted  an 
energy  audit  and  implemented  the 
improvements  recommended  as  a  result 
of  the  energy  audit.  PHAs  with  tenant- 
paid  utilities  in  all  their  units  will  not 
be  assessed  on  energy/utility 
consumption  even  if  they  score  below  a 
grade  C  in  cash  reserves.  The  rationale 
for  measuring  energy  consimiption  only 
if  a  PHA  scores  below  a  grade  C  in  the 
first  component  is  that  if  a  PHA  is  in 
good  financial  health,  the  Department 
can  reasonably  conclude  that  eneigy/ 
utility  usage  is  being  well-managed. 

A  PHA  mat  has  cash  reserves  equal  to 
or  greater  than  10%  of  total  actual 
routine  expenses  will  be  assessed  only 
on  the  cash  reserves  component.  This 
proposed  component  has  a  weight  of  x2. 

Tne  proposed  energy/utility 
component,  option  A,  is  substantially 
different  from  the  current  energy 
indicator  in  that  it  includes  water  and 
sewage  usage,  and  the  adjustment  for 
the  heating  degree  day  (HDD)  factor  has 
been  eliminated.  The  elimination  of  the 
HDD  factor  from  the  calculation  of  this 
component  is  in  accordance  with  Notice 
PIH  94-81.  dated  November  18, 1994. 
On  October  13. 1994,  a  final  rule  was 
published  in  the  Federal  Register  that 
eliminated  the  application  of  the  HDD 
factor  for  utility  consumption.  This  rule 
will  first  affect  PHAs  widi  fiscal  year 
ending  December  31, 1995. 

As  stated  previously,  option  B  for  the 
energy/utility  component  assesses  the 
conduct  of  an  energy  audit  and  the 
implementation  of  recommendations 
that  resulted  from  the  energy  audit.  The 


Department  is  particularly  Interested  in 
receiving  comments  regarding  the 
energy /utility  component  to  determine 
what  the  national  pzeference  is  for  this 
component.  PHAs  are  asked  to  indicate 
whether  they  prefer  option  A;  option  B; 
or  the  choice  of  being  able  to  use  either 
option  for  their  PHMAP  certification 
and  assessment. 

This  proposed  component  has  a 
weight  of  xl. 

A  sample  worksheet  for  computing 
component  #1  is  included  as  Appendix 
1  of  this  preamble;  and  two  sample 
woricsheets  for  computing  component 
*2  are  included  as  Appendix  2  of  this 
preamble. 

This  proposed  indicator  has  a  weight 
ofxl. 

Indicator  #7,  Resident  Involvement 

PHAs  with  100  units  or  less  shall  not 
be  assessed  under  this  indicator.  This 
indicator  reflects  the  Department's  new 
emphasis  on  Section  3  programs  to 
encourage  resident  employment  As  in 
the  current  resident  initiatives  indicator, 
this  indicator  assesses  a  PHA's  efforts  to 
involve  residents  to  improve  the 
community  in  which  they  live.  If  the 
PHA  is  participating  in  any  HUD  grants, 
such  as  the  Tenant  Opportunity 
Program,  Youth  Apprenticeship 
Program,  etc.,  this  component  assesses  a 
PHA's  success  in  implementing  these 
programs.  This  proposed  indicator  has  a 
we^tofxl. 

The  Department  believes  that 
consumer  satisfaction  is  critical  in 
public  housing,  and  is  in  the  process  of 
conducting  a  national  study  on  the 
issue.  The  Department  is  also  seriously 
considering  including  a  component 
under  this  indicator  that  assesses 
consumer  satisfaction.  Therefore,  HUD 
is  especially  interested  in  receiving 
comments  regarding  whether  or  not 
PHAs  should  be  required  to  conduct 
resident  stuveys  on  a  periodic  basis,  and 
whether  such  a  siu^ey  should  be 
standardized. 

Indicator  §8,  Security 

It  was  HUD's  intention  that  PHAs 
with  100  units  or  less  not  be  assessed 
under  this  indicator,  and  this  is  stated 
in  the  text  of  the  proposed  rule,  but 
HUD  is  specifically  soliciting  comments 
on  whether  this  indicator  should  apply 
to  such  PHAs.  Recognizing  that  many 
public  housing  communities  are  under 
siege  by  gangs,  violent  criminals  and 
drug  dealers  who  threatrai  the  safety  and 
welfare  of  decent,  res{>onsible  residents. 
President  Clinton  has  announced  a 
"One  Strike"  policy  in  which  people  in 
public  housing  who  engage  in  drug  and 
other  criminal  activity  will  be  barred 
from  admittance  to  public  housing  or 
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evicted,  as  appUcable.  This  policy  is  45  day  period  is  consistent  %vith  other  are  given  a  weight  of  two:  Vacancies  and 

supported  by  a  law  recenUy  passed  by  reporting  due  date  requirements,  such  rents  uncoUected.  Two  indi^MS  are 

CoMress  entiUed  the  Housing  as  the  submission  of  year-end  financial  given  a  weight  of  one  and  a  halfcWoi* 

Opportunity  Program  Extension  Act  of  statements  and  the  submission  of  the  orders  and  residmit  initiatives.  The 

19^  (the  Extension  Act)  (Pub.  L.  104-  CGP  annual  report.  A  PHA  that  does  not  remaining  indicators  are  given  a  we^t 

120,  approved  March  28, 1996).  The  submit  its  year-end  reports  in  a  timely  of  one:  Modernization,  mspection  of 

Extension  Act  expands  the  statutory  manner  may  receive  a  grade  of  F  for  the  units  and  systems,  and  financial 

authority  of  PHAs  to  keep  persons  applicable  indicators.  PHAs  will  no  managemoit 

engaged  in  illegal  activities  out  of  public  longer  be  allowed  to  submit  past  due  The  weight  of  each  indirator  and 

housing.  In  ftirtherance  of  President  reports  in  support  of  an  appeal  and  component  (diown  in  bradceU  11  for 

Clinton's  policy  and  the  Extension  Act,  expect  the  appeal  to  be  granted.  State/  components  only)  is  as  follows: 

the  Department  is  adding  a  new  Area  Offices  wiU  be  required  by  the  indicator  *l ,  vacuicy  percentage  and 

indicator  that  assesses  security.  The  Department  to  complete  the  PHMAP  unit  turnaround x2 

security  indicator  will  consider  a  PHA's  assessments  within  an  additional  45  Component  tl,  vacancy  percanttge 

ability  to  perform  such  activities  as:  days,  thereby  reducing  the  overall  time  and  progrws  in  reducing  vacancies 

Track  crime-related  problems  in  their  for  the  completion  of  a  PHMAP - •  " ''^' 

developments;  take  action  with  local  assessment  to  90  days  after  the  end  of  Component  #2,  unit  nimaiound  tmie     ^^^^ 

poUce  authorities  to  improve  law  a  PHA's  fiscal  year.               .    ,     „„.  lndi«ui»27ii^riiitj^"'."3^^^^^^ 

enforcement,  lease  enforcement  and               The  reportmg  requirements  for  PHAs  Component  #l .  unexpended  funds 

crime  prevention;  adopt  and  implement  where  management  functions  have  been  ^^  ^j^^^  F«ieial  fiscal  years 

tough  applicant  screening  and  resident  assumed  by  an  RMC  or  other  alternative  fPFYi)  old - (xil 

eviction  policies  and  procedures;  and  management  entity  have  been  included  Component  *2,  tinwlineas  of  fund 

meet  goals  under  any  HUD-funded  drug  in  the  regulation.  A  PHA's  certification  obligation Ix2) 

prevention  or  crime  reduction  program.  will  be  required  to  identify  the  Components,  adequacy  of  contract 

Although  appUcant  screening  and  development  and  management  administration ._  • .- 1x2) 

resident  eviction  poUdes  and  functions  assumed  by  the  RMC  or  AME.  Component  #4,  quality  of  the 

procedure  must  be  tough  the  proposed  and  the  PHA  will  be  reqinred  to  o^  cSS^SLrS  .i^ofbu^ 

rule  would  require  such  actions  to  be  a  certified  questionnaire  from  the  RMC  conOoU         TTZ      ..         .3.         Ixl) 

appropriately  taken.  By  using  the  term  or  AME  as  to  the  management  hmctions  indicator  #3"rents  iinOTUectii..........^^^^^^^^^^^^ 

"appropriately"  in  the  text  of  the  rule,  undertaken  by  the  RMC  or  AME.  The  indicator  »4.  vnxk  orden xl.5 

HUD  intends  to  preserve  PHAs*  ability  RMC's  or  AME's  certification  will  be  Component  »1 ,  emeigency  work 

to  act  consistently  with  the  provisions  required  to  be  approved  by  its  executive  orders  completed  in  24  hours  or 

of  24  CFR  966.4(5){i),  Eviction  for  director  or  chief  executive  officer  of  less ■■ UH 

criminal  activity— (i)  PHA  discretion  to  whatever  tide,  and  the  PHA  will  be  Component  #2,  average  numbw  of 

consider  circumstances.  This  proposed  required  to  submit  die  RMC's  or  AME's  days  for  non-emeipency  work 

indicator  has  a  weight  of  xl.  certified  questionnaire  along  with  its  ,  ,,  °  .    .1°  ^^,,!!^^nn{ 

With  respect  to  tS;  proposed  security  o^m  certification.  '"^'SSd^^  ^^ 

indicator,  HUD  is  particularly  interested        ^ny  alternative  management/PHA  cJS^^.fTannuaJ  iii.i>.^ton  of 

in  comments  regardmg  the  desirabiUty  relationship  is  assessed  under  the  ^^{^ [xi] 

of  holding  PHAs  responsible  for  PHMAP,  as  discussed  above  in  this  Component  #2.  annual  inspection  of 

demonstrating  systems  to  take  action  preamble,  whether  the  alternative  systems Ixll 

with  local  poUce  authorities  to  improve  management  is  an  RMC,  a  receiver.  Indicator  «6,  financial  management            xl 

law  enforcement,  lease  enforcement  and  novate  contractor,  private  manager,  or  Component  n,  cash  reserves 1x21 

crime  prevention.  HUD  believes  that  Juiy  other  entity  that  is  under  contiact  Component  #2,  annual  energy/utility 

such  cooperative  action  is  critical  to  ^^    pjj^  jq  manage  all  or  part  of  its  ,     consumpUon  .......      ----- •*;> 

residents^U-being,  but  some  have  ^uons  ^^•"'" "'  '^*'*™'^"T^™„; 

expressed  concern  whether  PHAs  °^SdSi  to  PHAs  legarding  how  to  Component  »1.  resident  involvement     ^^^^ 

should  be  held  accountable  for  calculate  each  appUcable  indicator  and  indicaitwi^  security xl 

obtaining  cooperation  bom  anothwr  component  will  be  issued  in  a  handbook  '                   _,  .,  .  ..^    .       . 

party  (the  poUce).  In  addition,  HUD  ^^y^^  guidebook.  Such  issuances  will  Physical  Condition  and  Neighborhood 

spedfically  invites  comments  regarding  coincide  with  the  effective  date  of  any  Environment 

the  reasonability  of  the  proposed  changes  to  the  PHMAP.  The  overall  PHMAP  score  of  a  PHA 

component  which  rates  PHAs  based  on                                            ^^ will  be  adjusted  by  adding  weighted 

the  percentage  of  goals  they  have  met  in     CompuUng  Assessment  Scon^  JJil^u  tSfreflect  die  di^rends  in  die 

crime  reduction-related  programs.               §901.105  difficulty  of  managing  developments 

Data  Collections  901.100  Indicator  and  Component  Weights  ^^^  result  from  the  physical  condition 

The  length  of  time  a  PHA  has  to                  The  weights  of  some  of  the  indicators  and/or  the  neighborhood  environment 

submit  its  form  HUD-S0072,  PHMAP         have  been  reduced  to  simpUfy  Uie  °^5^'\1,*7 te*"*!;.:^  th,t  (H 

Certification,  to  the  State/Area  Office          computation  of  a  PHA's  assessment  S«Aion  502.(,)(1)(D  "q«^  '^^^  (>) 

hasbeen  reduced  from  90  days  to  45           score.  The  total  weighte  for  each  die  Secretary  shaU  administer  the 

days  after  die  end  of  a  PHA's  fiscal  year,     indicator  are  based  on  a  ten-point  scale,  system  of  evaluating  pubhc  housmg 

Tltis  change  has  been  made  because            and  die  highest  score  a  PHA  can  receive  agenaes  fiexibly  to  ensiuj  that  ^ch 

m^y  conSnents  have  stated  diat  die           is  100.  Indicators  receive  a  higher  agency  are  °o»P«'«^.f  « '^f  °^. 

ove^ll  PHMAP  process  takes  too  long.       weight  primarily  if  diey  reflect  a  aroumstanc^  beyond  their  ^ntrol  and 

Under  die  cuneAt  program,  it  could^        management  aspect  closely.related  to  (u)  reflect  m  the  ^^^^^'S^^'^^l 

a  miSml  of  nine  mSX  before  a            die  k^areas  of  die  condition  of  PHA  various  indicators  die  differences  in  die 

PHA  knows  its  final  PHMAP  score  after      stock  and  dehvery  of  services  to  PHA  ^^^^^  ^^.'"^^f?*  "^.^"^"jLical 

going  dirough  die  appeal  process.  The        residents.  On  diis  basis,  two  indicators  projects  diat  result  from  dieir  physical 
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condition  and  neighbortiood 
environment. 

The  Department  believes  that  the 
current  PHMAP  regulation  contains 
substantial  provisions  to  ensure  that 
PHAs  are  not  penalized  for  conditions 
beyond  their  control: 

1.  A  PHA  may  request  a  modification 
of  any  indicator  and/or  component  to 
com{)ensate  for  conditions  beyond  its 
control. 

2.  A  PHA  may  request  the  exclusion 
of  an  indicator  and/or  component  for 
the  same  reason. 

3.  Without  requesting  a  modification, 
the  current  and  proposed  PHMAP 
regulation  allows  PHAs  to  modify  the 
scoring  calculations  for  certain 
indicators  by  exempting  certain  units. 

4.  There  is  a  two-stage  appeal  process 
available  if  the  PHA  fails  to  find  relief 
under  paragraphs  one,  two,  and  three, 
above. 

In  view  of  these  already  substantial 
considerations  which  protect  PHAs 
from  being  penalized  for  circumstances 
beyond  their  control,  the  Department  is 
proposing  to  respond  to  item  (ii),  above 
(requiring  the  Department  to  reflect  in 
the  weights  assigned  to  the  various 
indicators  the  diflierences  in  the 
difficulty  of  managing  individual 
developments  that  result  from  their 
physical  condition  and/or  their 
neighborhood  enviroiunent),  in  a  way 
that  will  fully  comply  with  the  statutory 
language,  but  will  not  make  PHMAP 
substantially  more  complicated,  nor 
place  inordinate  administrative  burdens 
on  PHAs  and  HUD  staff. 

The  Department  is  proposing  that  the 
legislative  provision  (requiring  the 
Department  to  reflect  in  the  weights 
assigned  to  the  various  indicators  the 
differences  in  the  difficulty  of  managing 
individual  developments  that  result 
from  their  physical  condition  and/or 
their  neighborhood  environment)  apply 
to  the  following  three  indicators  only. 

1.  Indicator  #1,  vacancy  percentage 
and  unit  turnaround; 

2.  Indicator  #4,  work  orders;  and 

3.  Indicator  #5,  annual  inspection  and 
condition  of  units  and  systems. 

The  definitions  of  physical  condition 
and  neighborhood  environment  are  kept 
as  simple  as  possible  and  meant  to  make 
it  relatively  easy  for  PHAs  to  document. 

1.  Physical  condition:  Refers  to  units 
located  in  developments  over  ten  years 
old  that  require  major  capital 
investment  in  order  to  meet  minimum 
HQS  standards  or  local  codes, 
whichever  is  applicable. 

2.  Neighborhood  environment:  Refers 
to  units  located  within  developments 
where  the  immediate  surrounding 
neighborhood  (that  is  a  majority  of  the 
census  tracts  on  all  sides  of  the 


development)  has  at  least  51%  of 
families  with  incomes  below  the 
poverty  rate  as  doctmiented  by  the  latest 
census  data. 

Any  PHA  with  5%  or  more  of  its  imits 
subject  tp  either  or  both  of  the  above 
conditions  shall,  if  they  so  choose,  be 
issued  a  weighted  PHMAP  score,  based 
solely  upon  the  certification  of  the  PHA, 
in  addition  to  the  regular  PHMAP  score. 
The  additional  weight  shall  be 
calculated  as  follows: 

Percent  of  Units  Subject  to  Phys- 
ical Condition  andJoT  Neighbor- 
hood Environnient:  Extra 

points 
At    least   5%    but    less   than 

10%  0.5 

At  least   10%  but  less  than 

20% .6 

At   least   20%   but   less  than 

30%  .7 

At  least  30%  but   less  than 

40%  .8 

At  least  40%  but  less  than 

50%  .9 

At  least  50%  1.0 

These  extra  points  will  be  added  to 
the  score  (grade)  of  the  indicator(s)  to 
which  these  conditions  may  apply.  A 
PHA  is  required  to  certify  on  form 
HUD-50072,  PHMAP  Certification,  the 
extent  to  which  the  conditions  apply, 
and  to  which  of  the  indicators  the  extra 
scoring  points  should  be  added.  For 
example,  a  PHA  certifying  that  (after 
removing  from  consideration  all  units 
previously  exempted)  15%  of  its  units 
are  subject  to  the  physical  conditions 
and/or  neighborhood  environment  as 
defined  above,  would  receive  an 
additional  .6  of  a  point  for  the  score  for 
indicator  #1.  If  a  PHA  receives  an 
unweighted  score  of  D  (5  points)  for  this 
indicator,  the  weighted  score  would  be 
5.6  points.  Indicator  #1  has  an  overall 
weight  of  x2,  therefore,  the  weighted 
score  for  the  indicator  would  be  11.2,  as 
opposed  to  the  unweighted  score  of  10. 

Developments  that  have  received 
comprehensive  modernization  within 
the  past  ten  years  are  not  eligible  to 
receive  additional  weight  for  the 
physical  condition  factor.  A  PHA  that 
receives  a  grade  of  A  under  indicators 
#4  and  #5  (without  additional  points) 
may  not  claim  the  additional  weight  for 
indicator  #1  since  the  physical 
condition  of  its  developments  is  not 
applicable.  None  of  the  weighted 
indicators  may  have  a  score  that  is  more 
than  its  total  weighted  points,  including 
the  additional  point,  or  fraction  thereof, 
awarded  for  weighting. 

PHAs  would  be  expected  to  maintain 
supporting  dociunentation  to  show  how 
they  arrived  at  the  number  and 
percentage  of  units  out  of  their  total 
inventory  that  are  subject  to  additional 


weighting.  If  the  basis  were 
neighborhood  environment,  the  PHA 
would  have  on  file  the  appropriate  maps 
showing  the  census  tracts  surrounding 
the  development(s)  in  question  with 
supporting  census  data  showing  the 
level  of  poverty.  Units  that  fall  into  this 
category  but  which  have  already  been 
removed  from  consideration  for  other 
reasons  (permitted  exemptions  and 
modifications  and/or  exclusions)  shall 
not  be  counted  in  this  calculation.  For 
example,  a  unit  that  has  been  removed 
from  the  adjusted  vacancy  calculation 
because  it  is  undergoing  modernization 
shall  not  also  be  coimted  as  a  unit 
subject  to  this  provision.  For  the 
physical  condition  factor,  a  PHA  would 
have  to  maintain  documentation 
showing  the  age  and  condition  of  the 
units  and  the  record  of  capital 
improvements,  indicating  that  these 
particular  units  have  not  received 
comprehensive  modernization.  They 
would  also  have  to  docimiient  that  in  all 
cases,  units  that  had  been  exempted  for 
other  reasons  were  not  included  in  the 
calculation. 

PHA  Score  and  Status— §  901.115 

This  section  has  been  revised  to  state 
that  a  PHA  shall  not  be  designated  as  a 
high  performer  if  it  scores  below  a  grade 
of  C  for  any  indicator. 

A  new  provision,  recommended  by 
the  Office  of  Management  and  Budget  in 
the  course  of  the  review  of  this 
proposed  rule  in  accordance  with 
Executive  Order  12866,  would  require 
each  PHA  to  post  a  notice  of  its  PHMAP 
score  and  status  in  appropriate 
conspicuous  and  accessible  locations  in 
its  offices  and  in  each  of  its 
developments  within  two  weeks  of 
receipt  of  the  score  and  status.  In 
addition,  HUD  would  publish  every 
PHA's  score  and  status  in  the  Feda«l 
Rflgiater. 

State/Area  Office  Functions— §  901.120 

Section  901.125,  Regional 
Administrator  functions,  has  been 
eliminated  from  this  proposed  rule  as  a 
result  of  the  reorganization  of  the 
Department  and  the  redelegation  of 
authority  to  State/ Area  Offices. 
Applicable  functions  have  been 
included  in  this  |X>rtion  of  the 
regulation. 

This  section  will  require  a  State/ Area, 
Office  to  notify  a  PHA  of  its  PHMAP 
score  and  the  grade  of  the  RMC  or  AME 
(if  any)  assimiing  management  functions 
at  any  of  the  PHA's  developments,  and 
will  require  a  PHA  to  notify  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  the  I^C  or 
AME  (if  any)  of  the  RMC/AME's  grades. 
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PHA  Right  of  Appeal— §  901.125 

Former  Regional  Administrator 
functions  that  are  applicable  have  been 
included  in  this  portion  of  the 
regulation. 

Incentives— §  901.130 

All  high-  and  standard-performing 
PHAs  have  been  afforded  substantial 
relief  by  the  Department  and  this 
section  of  the  regulation  has  been 
revised  to  reflect  the  available  relief. 
This  section  also  includes  recognition  of 
RMCs  that  receive  a  grade  of  A  on  each 
of  the  indicators  for  which  they  are 


Memorandum  of  Agreement — §901.140 

The  scope  of  the  Memorandum  of 
Agreement  (MOA)  may  vary  depending 
upon  the  extent  of  the  problems  present 
in  the  PHA,  and  now  provides  for  the 
inclusion  of  other  relevant  areas 
identified  as  problematic,  i.e.,  areas 
other  than  deficient  PHMAP  indicators. 
The  Department  believes  that  the  use  of 
one  dociunent  to  track  troubled  and 
mod-troubled  PHA  progress  is  in  the 
best  interest  of  PHAs  and  the 
Department. 

Upon  designation  of  a  large  PHA 
(1250  or  more  units  under  management) 
as  troubled,  the  State/ Area  Office  shall 
make  a  referral  to  HUD  Headquarters  for 
appropriate  recovery  intervention  and 
the  execution  of  an  MOA  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Improvement  Plan — §  901.145 

The  option  of  requiring  RMCs  or 
AMEs  to  develop  an  improvement  plan 
is  included  in  the  regulation.  As  with  a 
PHA,  if  an  RMC  or  AME  receives  a  D  or 
E  in  any  indicator,  the  State/ Area  Office 
may  reqiure  an  RMC  or  AME  to  develop 
an  improvement  plan.  If  an  RMC  or 
AME  receives  an  F  in  any  indicator,  the 
State/ Area  Office  shall  require  an  RMC 
or  AME  to  develop  an  improvement 
plan. 

Resident  Participation  in  Competitive 
Proposals  and  Resident  Petitions, 
§§901.220  and  901.225 

The  statutory  authority  for  the 
PHMAP  is  section  6(j)  of  the  1937  Act. 
Section  113  of  HCDA  1992  amends 
section  6(j)(3)(A)  of  the  1937  Act  (42 
U.S.C.  1437d(j)(3)(A)),  which  deals  with 
the  actions  that  may  be  taken  upon  the 
occurrence  of  a  substantial  default  by  a 
PHA 

Section  113(b)(1)  amends  1937  Act 
section  6(j)(3)(A)(i).  which  permits  the 
Department  to  solicit  competitive 
proposals  from  other  PHAs  and  private 
housing  management  agents  (which  may 
be  selected  by  existing  residents)  to 


manage  the  housing  administered  by  a 
PHA  in  substantial  default,  by  allowing 
residents  the  opportimity  to  participate 
in  the  selection  process  through 
administrative  procedures  established 
by  the  Department.  These 
administrative  procedures  are  being 
proposed  in  this  rule. 

This  proposed  rule  would  provide  in 
§  901.220  that  when  a  competitive 
proposal  to  man^e  the  housing  of  a 
PHA  in  substantia  default  is  solicited  in 
a  Request  for  Proposals  (RFP),  the  PHA 
would  be  required  to  post  a  notice  and 
a  copy  of  the  RFP  on  tiie  premises  of 
each  housing  development  subject  to 
new  management  under  the  RFP  for  the 
purposes  of  notifying  affected  residents. 
Residents  would  be  required  to  notify 
HUD  by  the  RFP's  application  due  date 
of  their  interest  in  participating  in  the 
selection  process.  In  order  to 
participate,  the  total  number  of 
residents  that  notify  HUD  must  equal  at 
least  five  percent  of  the  PHA's  residents, 
or  the  notification  of  interest  must  be 
from  an  organization  or  organizations  of 
residents  whose  membership  must 
equal  at  least  five  percent  of  the  PHA's 
residents.  Because  of  the  urgency  that  is 
appropriately  present  when  the 
extraordinary  measure  of  selecting  new 
management  for  a  PHA  in  substantial 
default  must  be  taken,  the  Department 
has  determined  that  this  minimal  five 
percent  showing  of  resident  concern  is 
necessary  to  justify  the  additional 
selection  procedures  required  by 
resident  participation. 

If  the  required  nimiber  of  interested 
residents  notify  HUD,  a  minimum  of 
one  resident  may  be  invited  to  serve  as 
an  advisory  member  on  the  evaluation 
panel  that  will  review  the  applications 
in  accordance  with  applicable 
procurement  procedures.  Resident 
advisory  member(s)  are  subject  to  all 
applicable  confidentiality  and 
disclosure  restrictions. 

Section  113(b)(5)  allows  the  residents 
of  a  PHA  designated  as  troubled  to 
petition  the  Department  to  take  any  of 
the  remedial  actions  listed  imder 
subparagraph  6(j)(3)(A)  of  the  1937  Act. 
The  Department  is  required  to  respond 
to  such  petitions  in  a  timely  manner 
with  a  written  description  of  the 
actions,  if  any,  the  Department  plans  to 
take,  and,  where  applicable,  explain 
why  such  actions  differ  frt)m  the  course 
proposed  by  the  residents.  As  with  the 
procedure  for  permitting  residents  to 
participate  in  the  selection  of 
management  agents,  the  proposed  rule 
would  require,  at  §  901.225,  that  tiie 
petition  has  the  support  of  at  least  five 
percent  of  the  troubled  PHA's  residents. 


Substantial  Default  and  Intervention 
Procedures.  §§901.200—901.215 

This  proposed  rtile  adds  language  that 
would  require  the  Department  to  take 
action  regarding  troubled  PHAs  or 
AMEs  that  have  not  improved  their 
management  performance  over  a 
specified  period  of  time.  The  current 
PHMAP  regulation  has  a  wde  variety  of 
options  for  dealing  with  troubled  PHAs 
subsequent  to  a  finding  of  substantial 
default.  What  the  current  regulation 
does  not  have  is  a  built-in  time  frame 
that  woidd  require  the  Department  to 
make  a  finding  of  substantial  breach  or 
default,  or  request  a  court-ordered 
receivership.  Therefore,  under 
§  901.200(c),  the  Department  will  be 
required  to  declare  a  troubled  PHA  or 
AME  in  substantial  breach  or  default  if 
a  PHA  does  not  show  significant 
improvement  (10  point  increase)  in  its 
PHMAP  score  within  one  year.  A  PHA 
or  AME  will  be  notified  of  such  action 
in  accordance  with  §  901.205(c). 

A  PHA  or  AME  may  waive,  in  writing, 
receipt  of  explicit  notice  from  HUD  as 
to  a  finding  of  substantial  default,  and 
volimtarily  consent  to  a  determination 
of  substantial  default.  The  PHA  or  AME 
would  conciu  on  the  existence  of 
substantial  default  conditions  which 
can  be  remedied  by  technical  assistance. 
At  that  time,  the  Department  would 
immediately  proceed  with  interventions 
as  provided  in  §  901.210,  including  the 
provision  of  technical  assistance 
necessary  to  address  identified 
deficiencies.  In  such  a  case,  the  PHA  or 
AME  shall  provide  the  Department  with 
written  assurances  that  all  deficiencies 
will  be  addressed  by  the  PHA  or  AME. 
The  affect  of  this  proposal  would  be 
that  chronically  troubled  PHAs  or  AMEs 
would  be  subject  to  immediate 
intervention  by  the  Department.  Section 
901.210(a)  of  the  current  PHMAP 
regulation  gives  a  PHA  an  opportimity 
to  initiate  corrective  action  to  resolve 
identified  deficiencies.  Section 
901.210(c)  of  the  current  PHMAP  rule 
requires  a  PHA  to  demonstrate  (in  no 
more  than  30  days)  that  the 
Department's  finding  of  substantial 
breach  or  default  is  incorrect.  The 
burden  of  proof  is  pfaced  upon  the  PHA. 
The  rationale  is  that  troubled  PHAs 
have  already  had  more  than  adequate 
time  to  implement  corrective  action,  or 
will  have  at  least  one  year  from  the  time 
of  initial  troubled  designation. 

This  approach  essentially  uses  the 
regulation  that  has  been  in  place  for 
years.  The  only  difference  is  that  the 
Department  would  be  required  to 
impose  the  existing  standard.  The  only 
new  performance  standard  rests  upon 
the  Department,  not  the  PHA  or  AME. 
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A  new  §901.235,  Technical 
assistance,  has  been  added  to  address 
situations  where  a  substantial  default  is 
likely  to  occur  if  deficiencies  are  not 
addressed,  and  to  ensure  that  a  PHA  or 
AME  that  has  just  been  removed  from 
troubled  status  will  not  become  troubled 
again  within  a  two  year  period. 


Request  for  ConuBeiits 

The  Department  recognizes  that 
PHMAP  scores  should  not  be 
interpreted  as  the  sole  determinant  of 
housing  agency  performance.  While 
PHMAP  is  an  important  yardstick  to 
measure  PHA  performance,  it  should 
not  be  the  sole  driving  force  behind 
PHA  actions.  Sometimes  a  PHA  should 
do  the  "right"  thing  and  receive  a  lower 
PHMAP  score.  For  example,  a  PHA 


decides  to  demolish  nonviable  units 
rather  than  to  program  these  nonviable 
units  for  modernization  in  quest  of  a 
better  PHMAP  score.  When  a  PHA 
makes  the  "right"  decision,  it  should  be 
commended,  not  punished.  Therefore, 
the  Department  is  particularly  interested 
in  receiving  comments  concerning  ways 
in  which  PHAs  can  receive  positive 
recognition  within  the  context  of  this 
regulation  for  making  the  right  decision. 


APPENDIX  1  .—Sample  Worksheet— Indicator  #6,  Cash  And  Operating  Expenses 

[Analysis  of  availatite  cash,  examination  of  operating  expensea/avalable  cash] 


To  estimate  cash  available  at  fiscal  year  end  for  routine  opefating  expenditurea. 


PHA  Name: 

Current  Assets 

1;  Balance  of  Cash  and  Investment  Accounts  at  fiscal  year  end.  Do  not  Inciuda  the  balance  of  cash  accounts  ttiat  are  re- 
stricted to  a  spedlic  purpose  and  are,  therefore,  not  availabie  for  routine  operating  expendRure  purpooes  (e.g.,  moderniza- 
tion acoounls,  security  deposit  aooourts,  escrow  accounts,  homabuyer  reserves,  tepiacement  reserves,  etc.). 

(a)  General  Fund  Account  1 1 1 1 .1 

(b)  Petty  Cash.  Account  1 1 17 

(c)  Investments,  Account  1 1 62 „ .-.- ~ 

(d)  Other  (descnbe) 

2.  Add  Accounts  Receivable  and  Advances  that  are  due  for  the  period  covered  and  can  be  coHectod  within  the  next  30  days. 

(a)  Tenants/homebuyers 

(b)  HUD  Contributions  receivable  for  Operating  Subsidy _ 

(c)  Interfund  accounts  receivat>le  due  from  other  ACCs  

(d)  Other  Receiv^)les  (describe)  „ 

3.  Total  Currertf  Assets  (add  items  1  and  2) -_ _ _ 

Current  Liabiities 

4.  LiatMlities  payable  within  30  days  after  fiscal  period  ends. 

(a)  Vendors/contractors.  Account  21 1 1  „ „ ^ ~ 

(b)  Payroa  deductions  and  contritxjtions.  Account  2117  ...„ 

(c)  Amounts  due  to  HUD  for  subsidy  ac^ustment.  residual  receipts,  Account  2118  

(d)  Accrued  Expenses  (e.g.,  utilities,  payroll,  PILOT) 

(c)  Interfund  accounts  payable  due  to  otfwr  ACCs  _ 

(d)  Otfier  current  obligations  (descritw)  

5.  Total  Current  Liabilities  (Add  items  4(a)  through  4(d)) 

6.  Availabie  Cash  (Deflcieticy)  (Line  3  Minus  Line  5) 

7.  Total  Routine  Expenses  (Line  520,  form  HUD-62599) ~ 

8.  CMh  Reserves  dMded  by  Total  Actual  Routine  Expenses  (Line  6  dMded  by  Une  7) _ 


FYE 


APPENDIX  2.— Sample  Worksheet — Indwator  #6,  Energy/Utility  (Consumption  Option  A 

(Annual  energy/utility  consumption,  as  compared  to  the  average  of  the  three  years'  roHirig  base  oorsumplion] 


PHA: 

1.  Total  energy/utility  cost  in  fiscal  year  for  which  adjustment  is  requested  (form  HUD-62722B,  line  13,  column  3):  

2.  Costs  of  estimated  energy/utility  consumption  at  average  rats  for  appropriate  PHA  fiscal  year  (form  HUD-62722B.  lirw  17, 
column  3):  

3.  Costs  of  actual  energy/utility  consumption  divided  by  costs  of  estimaled  energyAjtiKty  consumption  (line  1  dMded  by  line  2): 

4.  Sutitract  1 .00  from  line  3  and  multiply  the  remairxter  t>y  1 00  to  calculate  ttw  percentage  of  increase  or  decrease.  For  exam- 
ple:  

If  line  3  equals  .95,  then  .95  minus  l  .00  equals  -  .05  x  100  -  a  5%  decrease;  or. 
If  line  3  equals  1.15,  then  1.15  minus  1.00  equals  .15  x  100  «  a  15%  increase. 

Source:  Most  recent  form  HUD-52722B,  Adjustment  for  Utility  Consumption  and  Rates. 

Sample  Worksheet— Indicator  #6,  Energy  Consumptk)n  Option  B 

*  [Energy  audit  arxl  implementation  of  recommendations] 


FYE 


$ 
$ 


PHA: 


Grade 


Grade  A:  The  PHA  has  completed  its  energy  audit  and  has  ImplementBd  all  of  ttw  recommendation  determined  to  be  cost  effec- 
tive. 
Grade  C:  The  PHA  has  completed  its  energy  audK  and  is  in  the  process  of  implementing  all  of  ttie  recommendations. 
Grade  F:  The  PHA  has  not  completed  its  energy  audit,  or  has  not  implemented  an  of  the  recommendations. 


FYE 
Response 


Source:  PHA's  energy  audit  ancVor  maintenarx^e  plan. 
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APPENDIX  3.— PuBuc  Housing  Management  Assessment  Program  (PHMAP)  Certification 

[Instructions:  A  PHAmMC/AME's  responses  to  this  certiftaaBon  fonn  must  be  the  PHA/RMC/AMPs  actual  data;  e.g.,  prior  to  aiw  acfuMmsnts  tor 
modrfications  and^or  exclusion  requests  to  the  indteators.  Round  percentages  to  the  nearest  two  decimal  points.] 


PHA/RMC/AME  Name: 

For  FY  Endkig: 

Submission  Date: 

IndKator  1:  Vacancy  rate  and  unit  turnaround 


Unis 


Actual  vacancy  total  ... 
Vacancy  exemptions  ... 
Adjusted  vacancy  total 


Pen:ent  reduction  of  actual  vacancies  over  prior  three  years  (enter  percent  or  N/A) 

PHA/RMOAME  shaH  respond  to  the  question,  below,  if  it  scored  below  a  grade  of  C  on  the  vacancy  component 

Average  number  of  calender  days  for  vacant  unit  to  be  prepared  for  re-ranitf  and  for  a  new  lease  to  take  eMad  (unN  Usn- 

around) • - — - -"-•••• 

Additional  percentage  poinis  for  the  percent  of  units  subject  to  physical  condMon  andtor  nei(^«x)rhood  envwonment  (enter  .5:  .6: 

.7;  .8;  .9;  or  1  or  N/A) - - • • 

Indtoator  3:  Rents  uncolected 

Rents  t)iled - - ~ «.™. — ..— -.-..« ™ — .....— .~~™. 

Rents  collected  ...._ -- 

Rents  uncollected  » ~ 

Balance  of  rents  unooHected  as  a  percentage  of  total  rents  to  be  colected 

Indeator  4:  Worfc  orders 

Percent  of  emergency  items  correctecVabated  wUhin  24  hours — ~ ~- 

Average  nurnbet  of  calendar  days  tor  non-emergency  woric  orders  to  be  oompMsd  - ~ - 

Average  number  of  days  PHA/RMC/AME  has  reduced  the  time  it  takes  to  complete  norvemergency  work  orders  over  the  pa« 

three  years  (enter  average  number  of  days  or  N/A)  - - ••—-•• 

Additional  percentage  points  fcx  the  percent  of  units  subject  to  physical  oondtton  amVor  neifl^tertwod  enwonment  (enter  .5;  .6: 

.7;  .8;  .9;  or  1  or  N/A) ~ - — •- 

Indicator  5:  Annual  inspection  of  units  and  systems 

Percent  of  units  inspected  wmuelly  using  standards  that  were  at  least  equivaleflt  to  HQS 

Percent  of  units  meeting  HQS - ■••---■•••••-•»• 

PHA/RMC/AME  completed  all  repairs  where  necessary  for  code  compliance  either  during  ttw  mspeckon.  nsued  work  orders 

for  the  repairs,  or  referred  the  deficiency  to  the  current  year's  or  next  year's  modernization  program  (enter  Yes  or  No) 

Percent  of  buidings  and  sites,  accordvig  to  the  meirtenance  plan,  where  mejor  systems  were  mspecled 

AdditionBl  percentage  points  for  the  percent  of  units  subject  to  phystosi  concMon  and^or  neighborhood  environment  (erter  .5;  .6; 

.7;  .8;  .9;  or  1  or  N/A) - —■•■■■ ■- ~ 

Indfoator  6:  Financial  manegentert 

PHA/RMC/AME  has  cash  resen/es  of  $3  millton  or  more  (enter  Yes  or  No) - - — 

If  the  answer  is  Yes.  proceed  to  indfoator  #7;  if  the  answer  is  No.  continue  with  the  next  (^lestion 

Percent  of  cash  resents  to  total  actual  rot*ne  expenditures ~ ~ - ™:™™Tr™l" — 

PHA/RMC/AME  shal  respond  to  the  questions,  betow.  if  it  scored  betow  a  grade  of  C  on  Ihe  cash  reseo>es  component,  however. 
PHA/RMOAME  wUh  tenanhpeid  utiKUes  in  aM  their  units  wiH  not  be  assessed  on  energy/utiily  consunpeon  even  if  they  score 

betow  a  grade  of  C  on  the  cash  reser«  component  

PHA/RMC/AME  has  completed  Us  energy  audK  and  has  implementod  aH  of  the  reoommsndedions  that  were  cost  eneceve 

(enter  Yes  or  hto)  - : 

If  the  answer  is  Yes.  proceed  to  indtoator  #7;  if  the  answer  is  No,  continue  with  the  next  question  __ 

PHA/RMC/AME  has  completed  Us  energy  audH  and  is  in  fte  process  o*  implementing  al  of  the  recorrsnendttons  that  were 

cost  effective  (enter  Yes  or  No) - ~ - - 

H  the  answer  is  Yes.  proceed  to  indtoator  «7;  if  the  answer  is  No.  continue  with  the  next  question 

PHA/f«ylC/AME  hes  oompteted  Its  energy  audtt  (enter  Yes  or  No)  - — 

If  the  answer  is  No.  proceed  to  indcetor  #7  _^  _«_^ 

PHA/RMC/AME  has  completed  Us  energy  audtt,  but  has  not  implemented  al  of  the  recommendations  that  were  cost  efteceve 

(enter  Yes)  - - " - 

Indicator  7:  ReskJent  involvement  (applies  only  to  PHAs  with  100  units  or  less) 

PHA  Board,  by  resokJtion.  has  adopted  a  Section  3  program  (enter  Yes  or  No)  - •""-• 

PHA/RMC/AME  staff  monitors  progress  and  issues  reports  concerning  progress  under  the  program  (erter  YwerNo) 

At  each  fwnily  devetopment  site  where  a  resklent  cound  exists,  there  has  been  a  devetopment-wkte  election  of 
council  boerd  membera/offtoere  (enter  Yes  or  hto) •■• ■■" 

At  each  family  devetopment  site  where  a  reskJent  oouni  does  not  exist,  the  PHA/AME  during  the  pest  year  has  encnraged 
devekxxnent-wkle  etocttons  of  resklent  board  members/officers  (er*er  Yes  or  No  or  N/A) _ -; ■■ 

PHA  Board,  by  resototion,  has  adapted  mechanisms  to  ensure  that  resklenls  have  ample  opportunity  tor  sipu  irto  planrang 
and  goal  setting  tor  ongokig  rranagement  issues,  inckjdtog  capital  improvement  programs  (erter  Yes  or  No)  

PHA  Board  has  invited  resklents  to  pertidpate  in  planning  for  capital  improvement  programs  (erter  Yes  or  No  or  N/A)  •--••- 

If  the  PHA/RMC/AME  has  any  spec^  resklent  Initiative  program(s),  the  percent  of  goals  being  met  under  the  implemeraation 

plan  for  any  and  afl  programs  (enter  percent) 

Indkator  8:  Security 

PHA/RMC/AME  has  a  mechenism  for  tracking  cijme  related  problems  (enter  Yes  or  No)  •»•••••• :Z'""':'""';^Z""" 

PHA/RMC//VME  can  demonstrate  a  system  for  taking  action  with  tocai  pdee  aUhoribes  to  improve  law  enforcement,  lease 
enforcement  and  crime  prevention  (enter  Yes  or  Ho) y- .y........^y..---^-^--- 

PHA  Board,  by  resokition,  has  adopted  polkaes  that  screen  out  puUc  houskig  applkants  with  a  hetory  ofcriminrt  artrvrty  in- 
volving crimes  to  persons  or  property  and^or  other  criminal  ads  that  wouW  adversely  affect  the  health,  safety  or  weKare  ol 
other  resUems  (enter  Yes  or  No)  ~~ - 
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PHA/RMC/AME  has  implemented  procedures  and  can  document  that  it  appropriateiy  screens  out  and  denies  admission  to 
public  housing  applicanls  with  a  hUtoty  of  criminal  activity  involving  crimes  to  persons  or  property  and/or  other  criminal  acts 
that  would  adversely  affect  the  health,  safety  or  welfare  of  other  residents  (enter  Yes  or  No)  

PHA  Board,  by  resolution,  has  adopted  policies  that  appropriately  evict  a  public  housing  rAdent  who  engages  in  any  criminal 
activity  that  threatens  the  health,  safety,  or  right  to  peaceful  enjoyment  of  the  premises  by  other  residents;  engages  in  any 
drug-related  criminal  activity  (as  defined  at  section  6(1)  of  the  1937  Act  (42  U.S.C.  l437d(Q])  on  or  off  the  PHA's  property;  or 
who  the  PHA  has  reasonable  cause  to  believe  abuses  alcohol  in  such  a  way  that  may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the  premises  by  other  residents  (enter  Yes  or  tto) 

PHA/RMC/AME  has  implemented  procedures  and  can  document  that  it  appropriately  evicts  a  public  housing  resident  who  en- 
gages in  any  criminal  activity  that  threatens  the  health,  safety,  or  right  to  peaceful  enjoyment  of  ttie  premises  by  other  resi- 
dents: engages  in  any  drug^ted  criminal  activity  (as  defined  at  section  6(1)  of  the  1937  Act  [42  U.S.C.  1437d(l)D  on  or  off 
the  PHA's  property:  or  who  the  PHA  has  reasonable  cause  to  believe  abuses  alcohol  in  such  a  way  that  may  ir4erfere  with 
the  health,  safety,  or  right  to  peaceful  enjoyment  of  the  premises  by  other  residents  (enter  Yes  or  tto) 

If  the  PHA/RMC/AME  has  any  special  dn^  prevention  program  or  crime  reduction  program  funded  t>y  any  HUD  funds,  the 
percent  of  goals  being  met  under  the  implernentation  plan  for  any  and  al  programs  (enter  percent)  


V.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
hnpact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Regulatory  Planning  and  Review 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12866,  issued  by  the  President  on 
September  30. 1993  (58  FR  51735. 
October  4, 1993).  Any  changes  to  the 
proposed  rule  resulting  from  this  review 
are  available  for  public  Inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Regulatory  Flexibility  Act 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  establishes  management 
assessment  criteria  for  PHAs.  HUD  does 
not  anticipate  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  since  the  proposed  rule 
establishes  management  assessment 
criteria  which  will  be  utilized  by  State/ 
Area  Offices  for  monitoring  purposes 
and  the  provision  of  technical  assistance 
to  PHAs. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a]  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 


their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  proposed  rule 
is  intended  to  promote  good 
management  practices  by  including,  in 
HUD's  relationship  with  PHAs, 
continuing  review  of  PHAs'  compliance 
with  already  existing  requirements.  In 
addition,  the  proposed  rule  carries  out, 
as  unobtrusively  as  possible,  a  Federal 
statutory  mandate.  The  proposed  rule 
does  not  create  any  new  si^ficant 
requirements  of  its  own.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  imder  the  Order.  The 
proposed  rule  involves  requirements  for 
management  assessment  of  PHAs.  Any 
effect  on  the  family  would  be  indirect. 
To  the  extent  families  in  public  housing 
will  be  affected,  the  impact  of  the 
proposed  rule's  requirements  is 
expected  to  be  a  positive  one. 

List  of  Subjects  in  24  CFR  Part  901 

Administrative  practice  and 
procedures.  Public  housing,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  part  901  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  as  follows: 

PART  901— PUBLIC  HOUSING 
MANAGEMENT  ASSESSMENT 
PROGRAM 

Sec. 

901.1    Purpose  and  applicability. 

901.5     Definitions. 

901.10    Indicator  #1,  vacancy  rate  and  unit 

turnaround  time. 
901.15    Indicator  •2,  modernization. 


901.20    Indicator  *3,  rents  uncollected. 
901.25    Indicator  #4,  work  orders. 
901.30    IndicatOT  #5,  annual  inspection  of 

units  and  systems. 
901.35    Indicator  16.  financial  management. 
901.40    Indicator  *7,  mident  involvement. 
901.45    Indicator  f8.  security. 
901.100    Data  collection. 
901 .  105    Cranputing  assessment  score. 
901.110    PHA  request  for  exclusion  or 

modification  of  an  indicator  or 

component. 
901.115    PHA  score  and  status. 
901.120    State/ Area  Office  functions. 
901.125    PHA  right  of  appeal. 
901.130    Incentives. 
901.135    Memorandum  of  Agreement. 
901.140    Removal  from  troubled  status  and 

mod-tioubled  status. 
901.145    Improvement  Plan. 
901 . 1 50    PHAs  troubled  vrith  respect  to  the 

program  under  section  14  (mod-troubled 

PHAs). 
901 . 1 55    PHMAP  public  record. 
901.200    Events  or  conditions  that  constitute 

substantial  default. 
901.205    Notice  and  response. 
901.210    Interventions. 
901.215    Contracting  and  funding. 
901.220    Resident  participation  in 

competitive  proposals  to  manage  the 

housing  of  a  PHA. 
901.225    Resident  petitions  for  remedial 

action. 
901.230    Receivership. 
901.235    Technical  assistance. 
Authority:  42  U.S.C.  1437d(j)  and  3535(d). 

f  901 .1    PurpoM  and  appNcabilHy. 

(a)  Purpose.  This  part  establishes  the 
Public  Housing  Management 
Assessment  Program  (PHMAP)  to 
implement  and  augment  section  6(j)  of 
the  1937  Act  (42  U.S.C.  1437d).  PHMAP 
provides  policies  and  procedures  to 
identify  public  housing  agency  (PHA), 
resident  management  corporation 
(RMC).  and  alternative  management 
entity  (AME)  management  capabilities 
and  deficiencies,  recognize  high- 
performing  PHAs,  designate  criteria  for 
defining  troubled  PHAs  and  PHAs  that 
are  troubled  with  respect  to  the  program 
under  section  14  (Public  Housing 
Modernization  Program),  and  improve 
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the  management  practices  of  troubled 
PHAs  and  mod-troubled  PHAs. 
(b)  Applicability. 

(1)  Tb9  provisions  of  this  part  apply 
to  PHAs  and  RMCs  as  noted  in  the 
sections  of  this  part. 

(2)  When  a  PHA's  management 
functions  have  been  assumed  by  an 

AME: 

(i)  If  the  AME  assumes  only  a  portion 
of  the  PHA's  management  functions,  the 
provisions  of  this  part  that  apply  to 
RMCs  apply  to  the  AME;  or 

(11)  If  the  AME  assumes  all,  or 
substantially  all,  of  the  PHA's 
management  functions,  the  provisions 
of  this  part  that  apply  to  PHAs  apply  to 
the  AME. 

(3)  To  ensure  quality  management 
results  from  a  contract  between  an  AME 
and  a  PHA,  or  between  an  AME  and 
HUD,  minimum  performance  criteria 
that  relate  to  the  PHMAP  Indicators,  as 
applicable,  should.be  included  in  such 
contract.  Failure  to  meet  the 
performance  criteria  would  be  a  basis 
for  termination  of  the  contract. 
However,  even  in  the  absence  of  explicit 
contractual  provisions,  this  part  applies 
to  AMEs  in  accordance  with  paragraph 
(b)(2)  of  this  section. 

1901.5    Daflnttiona. 

Actual  vacancy  rate  is  the  vacancy 
rate  calculated  without  any  adjustments. 
It  is  calculated  by  dividing  the  total 
number  of  vacancy  days  in  the  fiscal 
year  by  the  total  number  of  imit  days 
available  in  the  fiscal  year. 

Adjusted  vacancy  rate  is  the  vacancy 
rate  calculated  after  excluding  the 
-  vacancy  days  that  are  exempted  for  any 
of  the  eligible  reasons.  It  is  calculated  by 
dividing  the  total  number  of  adjusted 
vacancy  days  in  the  fiscal  year  by  the 
total  number  of  unit  days  available  in 
the  fiscal  year. 

Alternative  management  entity  (AME) 
is  a  receiver,  private  contractor,  private 
manager,  or  any  other  entity  that  is 
imder  contract  with  a  PHA,  or  that  is 
otherwise  diUy  appointed  or  contracted 
(for  example,  by  court  order  or  agency 
action),  to  manage  aU  or  part  of  a  PHA's 
operations.  Depending  upon  the  scope 
of  PHA  management  functions  assumed 
by  the  AME,  in  accordance  with 
§  901.1(b)(2),  ihe  AME  is  treated  as  a 
PHA  or  an  RMC  for  purposes  of  this  part 
and,  as  appropriate,  the  terms  PHA  and 
RMC  include  AME. 

Annual  average  is  an  average 
computed  from  data  from  a  PHA's 
immediate  past  fiscal  year  for  applicable 
indicators. 

Approved  demolition  and/or 
disposition  program  exists  when  a 
PHA's  application  for  demolition  and/or 
disposition  of  low-rent  public  housing 


units  has  received  written  approval 
from  HUD. 

Approved  funded,  on-schedule 
annual  modernization  program  includes 
any  modernization  prt^ram.  funded  out 
of  the  Comprehensive  Ckant  Program 
(COP),  the  Comprehensive  Improvement 
Assistance  Pro-am  (CL\P).  the  Vacancy 
Reduction  Pro-am  (VRP).  the  Hope  VI 
Program,  or  any  other  source,  if  a  PHA 
is  in  conformanoe  with  its  current 
implementation  schedule  as  approved 
by  the  PHA  Board  of  Cconmisnoners 
and/or  HUD. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  of  the  Department. 
Available  unit  is  a  dwelling  unit 
(occupied  or  vacant)  under  a  PHA'a 
Annual  Contributions  Contract. 

Average  turnaround  time  is  the 
annual  average  of  the  total  number  of 
turnaround  days  between  the  move-out 
date  (whenever  that  occurred,  including 
in  some  previous  fiscal  year)  and  the 
date  a  new  lease  takes  effect.  Each  time 
an  individual  unit  is  re-occupied 
(turned  around)  during  the  fiscal  year, 
the  turnaround  days  for  that  unit  shall 
be  counted  in  the  turnaround  time. 
Average  tiunaround  time  is  calcidated 
by  dividing  the  total  tiunaroimd  days 
for  all  vmits  re-occupied  during  the 
fiscal  year  by  the  total  number  of  units 
re-occupied  during  the  immediate  past 
fiscal  year. 

Cash  reserves  is  cash  available  at  the 
end  of  an  annual  reporting  period  after 
all  necessary  expenses  of  a  PHA/ 
development  have  been  paid  or  funds 
have  been  set-aside  for  such  payment. 
The  cash  reserve  computation  takes  into 
consideration  both  short-term  accounts 
receivable  and  accounts  payable. 

Confirmatory  review  is  an  on-site 
review  for  the  purposes  of  State/ Area 
Office  verification  of  the  performance 
level  of  a  PHA,  the  accuracy  of  the  data 
certified  to  by  a  PHA,  and  tie  accuracy 
of  the  data  derived  from  State/ Area 
Office  files. 

Correct  means  to  improve 
performance  in  an  indicator  to  a  level  of 
grade  "C"  or  better. 

Current  dwelling  rent  charged  refers 
to  the  resident  dwelling  rent  charges 
reflected  in  the  monthly  rent  roll(s),  and 
excludes  retroactive  rent  charges, 
maintenance  charges,  excess  utility 
charges,  late  charges,  and  any  other 
charges  not  specifically  identified  as 
dwelling  rent. 

Cyclical  work  orders  are  work  orders 
issued  for  the  performance  of  routine 
maintenance  work  that  is  done  in  the 
same  way  at  regular  intervals.  Examples 
of  cyclical  work  include,  but  are  not 
limited  to,  mopping  hallways;  picking 
up  litter;  cleaning  a  trash  compactor. 


rbanging  U^t  buibi  in  an  entryway;  etc 
(Cyclical  work  orders  should  not  be 
confiued  with  preventive  maintenance 
work  orders.) 

Deficiency  means  any  grade  below 
"C"  in  an  indicator  or  componoit. 
Emergency  means  physical  work 
items  t^t  pose  an  immediate  threat  to 
life,  health,  safiefty.  or  property,  or  that 
are  related  to  fire  safety. 

Emergency  sUztus  abated  means  that 
an  onetgency  worii  order  is  either  fully 
completed,  or  the  emergency  condition 
is  temporarily  eliminated  and  no  longer 
poses  an  isunediate  threat.  If  the  woric 
cannot  be  completed,  emergency  status 
can  be  abated  by  transferring  the 
resident  away  from  the  emergency 
situation. 

Emergency  work  order  is  a  work 
order,  from  any  source,  that  involves  a 
circumstance  that  poaes  an  immediate 
threat  to  life,  heahh.  safety  or  property, 
or  that  is  related  to  fire  safety. 

HQS  means  Housing  Quality 
Standards  as  set  forth  at  24  CFR  882.109 
and  amended  by  the  Lead-Based  Paint 
regulation  at  24  CFR  part  35. 

Indicators  means  the  major  categories 
of  PHA  management  functions  that  are 
examined  under  this  program  for 
assessment  purposes.  The  Ust  of 
individual  mdicators  and  the  way  they 
are  graded  is  provided  in  §§  901.10 
through  901.45. 

Local  occupancy/housing  codes  are 
the  minimum  standards  for  human 
occupancy,  if  any.  as  defined  by  the 
local  ordlnance(s)  of  the  jurisdiction  in 
which  the  housing  is  located. 

Major  systems  include,  but  are  not 
limited  to.  structural/building  envelopes 
which  include  roofing,  walls,  windows, 
hardware,  flashings  and  caulking; 
mechanical  systems  which  iiu:lude 
heating,  ventilation,  air  conditioning, 
plumbing,  drainage,  underground 
utilities  (gas,  electrical  and  water),  and 
fuel  storage  tanks;  electrical  systems 
which  include  undergroimd  systems, 
above  ground  systems,  elevators, 
emergency  generators,  door  bells, 
electronic  security  devices,  fire  alarms, 
smoke  alarms,  outdoor  lighting,  and 
indoor  lighting  (halls,  stairwells.  pubUc 
areas  and  exit  signs);  and  transfonners. 
Memorandum  of  Agreement  (MOA)  is 
a  binding  contractual  agreement 
between  a  PHA  and  HUD,  required  for 
each  PHA  designated  as  troubled  and/or 
mod-troubled.  The  MOA  sets  forth 
target  dates,  strategies  and  incentives  for 
improving  management  performance; 
and  provides  sanctions  if  performance 
does  not  result. 

Non-emergency  work  order  is  any 
work  order  that  covers  a  situation  that 
is  not  an  immediate  threat  to  hfe. 
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health,  safety,  or  property,  or  that  is 
unrelated  to  fire  safety. 

Percentage  of  emergency  work  orders 
completed  within  24  hours  is  the  ratio 
of  emergency  work  orders  completed  in 
24  hours  to  the  total  number  of 
emergency  work  orders.  The  formula  for 
calculating  this  ratio  is:  total  emergency 
work  orders  completed  (or  emergency 
status  abated)  in  24  hours  or  less, 
divided  by  the  total  number  of 
emergency  work  orders. 

Percentage  of  rents  uncollected  is  the 
proportion  of  current  dwelling  rent  that 
was  billed  during  the  assessment  year, 
but  not  collected  during  the  assessment 
year.  The  calcidation  is  made  as  of  the 
close  of  business  on  the  last  business 
day  of  the  fiscal  year.  It  is  calculated  by 
subtracting  the  total  dwelling  rent 
collected  in  the  immediate  past  fiscal 
year  from  the  total  dwelling  rent  billed 
in  the  immediate  past  fiscal  year  to 
determine  the  amount  of  rents 
uncollected;  and  dividing  the  amoimt  of 
rents  uncollected  by  the  total  dwelling 
rent  billed. 

PHA  means  a  public  housing  agency. 
As  appropriate  in  accordance  with 
§  901.1(b)(2).  PHA  also  includes  AME. 

PHA-generated  work  order  is  any 
work  order  that  is  issued  in  response  to 
a  request  from  within  the  PHA 
administration. 

Preventive  maintenance  program  is  a 
program  imder  which  certain 
maintenance  procedures  are 
systematically  performed  at  regular 
intervals  to  prevent  premature 
deterioration  of  buildings  and  systems. 
The  program  is  developed  and  regularly 
updated  by  the  PHA.  and  fully 
docxmients  what  work  is  to  be 
performed  and  at  what  intervals.  The 
program  includes  a  system  for  tracking 
the  performance  of  preventive 
maintenance  work. 

Preventive  maintenance  work  order  is 
any  work  done  on  a  regularly  scheduled 
basis  in  order  to  prevent  deterioration  or 
breakdowns  in  individual  units  or  major 
systems. 

Reduced  actual  vacancy  rate  in  the 
previous  three  years  is  a  comparison  of 
the  vacancy  rate  in  the  PHMAP 
assessment  year  (the  immediate  past 
fiscal  year)  to  the  vacancy  rate  in  the 
first  year  of  the  previous  three  year 
period.  It  is  calculated  by  subtracting 
the  vacancy  rate  in  the  assessment  year 
from  the  vacancy  rate  in  the  earlier  year. 

Reduced  the  average  time  it  took  to 
complete  work  orders  over  the  previous 
three  years  is  a  comparison  of  the 
average  time  it  took  to  complete  work 
orders  in  the  PHMAP  assessment  year 
(the  immediate  past  fiscal  year)  to  the 
average  time  it  took  to  complete  work 
orders  in  the  first  year  of  the  previous 


three  year  period.  It  is  calculated  by 
subtracting  the  average  time  it  took  to 
complete  work  orders  in  the  PHMAP 
assessment  year  from  the  average  time  it 
took  to  complete  work  orders  in  the 
earlier  year. 

Rents  uncollected  means  unpaid 
resident  dwelling  rent  for  residents  in 
possession. 

Resident-generated  work  order  is  a 
work  order  issued  by  a  PHA  in  response 
to  a  request  fit)m  a  lease  holder  or 
family  member  of  a  lease  holder. 

Resident  management  corporation 
(RMC)  means  the  entity  that  proposes  to 
enter  into,  or  that  enters  into,  a 
management  contract  with  a  PHA  in 
accordance  with  24  CFR  964.120.  As 
appropriate  in  accordance  with 
§  901. 1(b)(2).  RMC  also  includes  AME. 

Routine  operating  expenses  are  all 
expenses  which  are  normal,  recurring 
fiscal  year  expenditures.  Routine 
expenses  exclude  those  expenditures 
that  are  not  normal  fiscal  year 
expenditures  and  those  that  clearly 
represent  work  of  such  a  substantial 
nature  that  the  expense  is  clearly  not  a 
routine  occturence. 

Standards  equivalent  to  HQS  are 
housing/ occupancy  inspection 
standards  that  are  equal  to  HUD's 
Section  8  HQS. 

Substantial  default  means  a  PHA  is 
determined  by  the  Department  to  be  in 
violation  of  statutory,  regulatory  or 
contractual  provisions  or  requirements, 
whether  or  not  these  violations  would 
constitute  a  substantial  default  or  a 
substantial  breach  under  explicit 
provisions  of  the  relevant  Annual 
Contributions  Contract  or  a 
Memorandum  of  Agreement. 

Turnaround  days  are  the  days 
between  the  last  move-out  and  the  date 
a  new  lease  takes  effect,  including  any 
turnaround  days  in  prior  fiscal  years. 

Vacancy  day  is  a  day  when  a  unit  is 
not  under  lease  by  an  eligible  low- 
income  resident,  unless  the  vacancy  day 
is  exempted  for  an  eligible  reason. 

Vacant  unit  is  a  dwelling  unit  that  is 
not  under  lease  to  an  eligible  family. 
Units  under  lease  for  police  substations, 
social  service  providers,  etc.,  are  treated 
the  same  as  units  imder  lease  to  eligible 
families. 

Vacant  unit  turnaround  work  order  is 
a  work  order  issued  that  directs  a  vacant 
unit  to  be  made  ready  to  lease  to  a  new 
resident  and  reflects  all  work  items  to 
prepare  the  unit  for  occupancy. 

Vacant  unit  undergoing 
modernization  is  a  vacant  unit  in  an 
otherwise  viable  development,  as 
defined  in  24  CFR  970.6,  when  the 
development  is  undergoing 
modernization  that  includes  work  that 
is  necessary  to  reoccupy  the  vacant  imit, 


and  in  which  either:  The  vacant  vmit  is 
under  construction  (i.e.,  the 
construction  contract  has  been  awarded 
or  force  account  work  has  started);  or 
the  treatment  of  the  vacant  unit  is 
included  in  a  HUD-approved 
modernization  budget  (e.g.,  an  approved 
Annual  Statement  for  the 
Comprehensive  Grant  Program  (CGP)  or 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  budget),  but 
the  time  period  for  placing  the  vacant 
units  under  construction  has  not  yet 
expired.  The  PHA  must  place  the  vacant 
units  under  construction  within  two 
Federal  fiscal  years  (FFYs)  after  the  FFY 
in  which  the  modernization  funds  are 
approved.  In  addition,  the  following 
apply  when  computing  time  periods  for 
a  vacant  unit  undergoing 
modernization: 

(1)  If  a  unit  is  vacant  prior  to  being 
included  in  the  construction  budget  of 
an  approved  funded  on-schedule  annual 
modernization  plan,  those  vacancy  days 
that  had  accumulated  prior  to  the  unit 
being  included  in  the  construction 
budget  of  an  annual  modernization  plan 
must  be  included  as  non-exempted 
vacancy  days  in  the  calculation. 

(2)  The  calculation  of  tumaroimd  time 
for  newly  modernized  imits  starts  when 
the  unit  is  turned  over  to  the  PHA  from 
the  contractor  and  ends  when  the  lease 
is  effective  for  the  new  or  returning 
resident.  Thus,  the  total  turnaround 
time  would  be  the  sum  of  the  pre- 
modemization  vacancy  time,  and  the 
post-modernization  vacancy  time. 

(3)  Unit-by-unit  documentation, 
showing  when  a  vacant  unit  was 
included  in  the  construction  budget  of 
a  modernization  plan,  when  it  was 
released -to  the  PHA  by  the  contractor, 
and  when  a  new  lease  is  effiective  for  the 
new  or  returning  resident,  must  be 
maintained  by  the  PHA. 

(4)  Units  remaining  vacant  more  than 
two  FFYs  after  the  FFY  in  which  the 
modernization  funds  are  approved,  may 
no  longer  be  exempted  bom  the 
calculation  of  the  adjusted  vacancy  rate 
if  the  construction  contract  has  not  been 
let.  These  units  may  be  exempted  again, 
but  only  after  a  contract  is  let. 

Work  order  is  a  directive,  containing 
one  or  more  tasks  issued  to  a  PHA 
employee  or  contractor  to  perform  one 
or  more  tasks  on  PHA  property.  This 
directive  describes  the  location  and  the 
type  of  work  to  be  performed;  the  date 
and  time  of  receipt;  date  and  time 
issued  to  the  person  or  entity 
performing  the  work:  the  date  and  time 
the  work  is  satisfactorily  completed;  the 
parts  used  to  complete  the  repairs  and 
the  cost  of  the  parts;  whether  the 
damage  was  caused  by  the  resident;  and 
the  charges  to  the  resident  for  resident- 
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caused  damage.  The  work  order  is 
entered  into  a  log  which  indicates  at  all 
times  the  status  of  all  work  orde^s  as  to 
type  (emergency,  routine,  etc.),  when 
issued,  and  when  completed. 

Work  order  completed  during  the 
immediate  past  fiscal  year  is  any  work 
order  that  is  completed  during  the 
PHA's  fiscal  year  regardless  of  when  it 
may  have  been  received. 

WorJc  order  deferred  for 
modernization  is  any  work  order  that  is 
combined  with  similar  work  orders  and 
completed  within  the  current  PHMAP 
assessment  year,  or  will  he  completed  in 
the  following  year,  under  the  PHA's 
modernization  program  or  other  PHA 
capital  improvements  program. 

S  901.10    Indicator  *1.  vacancy  rate  and 
unit  turnaround  time. 

This  indicator  examines  the  vacancy 
rate,  a  PHA's  progress  in  reducing 
vacancies,  and  unit  tumaroimd  time. 
This  indicator  has  a  weight  of  x2. 

(a)  For  the  calculation  of  the  adjusted 
vacancy  rate  and  turnaround  time,  the 
vacancy  days  for  units  in  the  following 
categories  shall  be  exempted: 

(1)  Vacant  unit  imdergoing 
modernization. 

(2)  Vacant  units  in  an  approved 
demolition  or  disposition  program  (not 
applicable  to  vacant  unit  turnaround). 

(3)  Vacant  units  that  are  docvunented 
to  be  uninhabitable  for  reasons  beyond 
the  PHA's  control: 

(i)  Due  to  high/unsafe  levels  of 
hazardous/toxic  material  (e.g.,  lead- 
based  paint  or  asbestos); 

(ii)  By  order  of  the  local  health 
department  or  directive  of  the 
Environmental  Protection  Agency, 
where  the  conditions  causing  the  order 
are  beyond  the  control  of  the  PHA;  and 

(iii)  That  are  structurally  unsoimd 
(e.g.,  buildings  damaged  by  shrinking/ 
swelling  subsoil  or  similar  situations,  or 
as  a  result  of  natiu«l  disasters). 

(4)  Vacant  units  in  which  resident 
property  has  been  abandoned,  but  only 
if  State  law  requires  the  property  to  be 
left  in  the  unit  for  some  (>eriod  of  time, 
and  only  for  the  period  stated  in  the 

law. 

(5)  Vacant  units  that  have  sustained 
casualty  damage,  but  only  until  the 
insurance  claim  is  adjusted,  i.e.,  funds 
to  repair  the  uiut  are  received. 

(6)  Units  that  are  used  for  non- 
dwelling  purposes  and  dwelling  imits 
that  are  occupied  by  employees  of  the 
PHA  and  imits  that  are  used  for  resident 
services. 

(7)  Vacant  units  required  to  remain 
vacant  because  of  fire/police 
investigations,  coroner's  seal,  or  court 

order. 

(8)  Units  kept  vacant  because  of  code 
violations  caused  for  reasons  beyond  the 


control  of  the  PHA,  rather  than  as  a 
result  of  management  and/or 
maintenance  failures  by  the  PHA. 

(9)  Units  vacant  for  circumstances  and 
actions  beyond  the  PHA's  control  that 
prevent  the  PHA  from  being  able  to 
occupy,  sell,  demolish,  rehabilitate, 
reconstruct,  consolidate,  or  modernize 
vacant  units.  Such  circumstances  and 
actions  may  include: 

(i)  Litigation,  such  as  a  court  order  or 
settlement  agreement  that  is  legally 
enforceable.  For  example,  imits  that  are 
being  held  vacant  as  part  of  a  court- 
ordered  or  HUD-approved  desegregation 
effort  would  be  exempted. 

(ii)  Federal  or,  when  not  preempted 
by  Federal  requirements.  State  law  of 
general  applicability  or  their 
implementing  regulations.  This  category 
does  not  include  imits  vacant  only 
because  they  do  not  meet  minimimi 
standards  established,  for  example,  in 
housing  and  building  codes. 

(iii)  Changing  market  conditions.  For 
example,  small  PHAs  that  are  located  in 
areas  experiencing  population  loss  or 
economic  dislocations  may  face  a  lack 
of  demand  in  the  foreseeable  future, 
even  after  aggressive  marketing  and 
outreach  measures  by  the  PHA  have 
been  undertaken.  Documentation  of 
marketing  efforts  must  be  maintained  by 
the  PHA. 
(iv)  Natural  disasters, 
(v)  Insufficient  funding  for  otherwise 
approvable  appUcations  made  for  CLAP 
funds  (only  PHAs  with  less  than  250 
units  are  eligible  to  apply  and  compete 
for  CIAP  funds).  This  definition  will 
cease  to  be  used  if  CIAP  is  replaced  by 
a  formula  grant. 

(vi)  Pending  resolution  of  insurance 
claims  or  settlements.  The  period 
between  a  casualty  loss  and  the  receipt 
of  funds  bom  an  insurer  to  cover  the 
loss  in  whole  or  in  part. 

(b)  Component  91,  vacancy 
percentage  and  progress  in  reducing 
vacancies.  A  PHA  may  choose  whether 
to  use  actual  or  adjusted  vacancy  rate. 
This  component  has  a  weight  of  x2. 

(1)  Grade  A:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  3%  or 
less;  or 

(ii)  An  adjusted  vacancy  rate  of  2%  or 
less. 

(2)  Grade  B:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  3%  and  less  than  or  equal  to  5%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  2%,  but  less  than  or  equal 
to  3%. 

(3)  Grade  C:  The  PHA  is  in  one  of  the 
following  categories: 


(i)  An  actual  vacancy  rate  of  greater 
than  5%  and  less  than  or  equal  to  7%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  3%  and  less  than  or  equal 
to  4%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  15  percentage 
points  over  the  past  three  years  and  has 
an  adjusted  vacancy  rate  of  greater  than 
4%  and  less  than  or  equal  to  5%. 

(4)  Grade  D:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  7%  and  less  than  or  equal  to  9%; 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  4%  and  less  than  or  equal 
to  5%;  or 

(iii)  "Hie  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  10  percentage 
points  over  the  past  three  years  and  has 
an  adjusted  vacancy  rate  of  greater  than 
5%  and  less  than  or  equal  to  6%. 

(5)  Grade  E:  The  PHA  is  in  one  of  the 
foUowing  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  9%  and  less  than  or  equal  to  10%; 
or 

(ii)  An  adjusted  annual  vacancy  rate 
of  greater  than  5%  and  less  than  or 
equal  to  6%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  five  percentage 
points  over  the  jjast  three  years  and  has 
an  adjusted  vacancy  rate  of  greater  than 
6%  and  less  than  or  equal  to  7%. 

(6)  Grade  F:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  10%;  or 

(ii)  An  adjusted  annual  vacancy  rate 
of  greater  than  6%. 

(c)  Component  $2,  unit  turnaround 
time.  This  component  is  to  be 
completed  only  by  PHAs  scoring  below 
a  grade  C  on  component  #1.  This 
component  has  a  weight  of  xl . 

(1)  Grade  A:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA's  immediate  past  fiscal  year,  is  less 
than  or  equal  to  20  calendar  days. 

(2)  Grade  B:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  20  calendar  days  and  less 
than  or  equal  to  25  calendar  days. 

(3)  Grade  C.  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  imits  re-occupied  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  25  calendar  days  and  less 
than  or  equal  to  30  calendar  days. 

(4)  Grade  D:  The  average  number  of 
calendar  days  between  the  time  when  a 
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unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  30  calendar  days  and  less 
than  or  equal  to  40  calendar  days. 

(5)  Grade  E:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  40  calendar  days  and  less 
than  or  equal  to  50  calendar  days. 

(6)  Gracfe  F:  The  average  nimiber  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  imits  re-occupied  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  50  calendar  days. 

§901.15    Indicator #2,  modernization. 

This  indicator  is  automatically 
excluded  if  a  PHA  does  not  have  a 
modernization  program.  This  indicator 
examines  the  amount  of  unexpended 
funds  over  three  years  old,  the 
timeliness  of  fund  obligation,  the 
adequacy  of  contract  administration,  the 
quality  of  the  physical  work,  and  the 
adequacy  of  budget  controls.  It  applies 
to  both  the  Comprehensive  Grant 
Program  (CGP)  and  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP).  This  indicator  has  a  weight  of 
xl. 

(a)  Component  Ml,  unexpended  funds 
over  three  Federal  Fiscal  Years  (FFYs) 
Old.  This  component  has  a  weight  of  xl. 

(1)  Grade  A:  The  PHA  has  no 
unexpended  funds  over  three  FFYs  old, 
or  is  able  to  demonstrate  one  of  the 
following: 

(i)  The  unexpended  funds  are  leftover 
funds  and  will  be  recaptured  after  audit; 
or 

(ii)  The  HUD-approved  original 
implementation  schedule  allows  longer 
than  three  FFYs  to  expend  all  funds;  or 

(iii)  The  PHA  has  self-executed  a  time 
extension  within  30  calendar  days  after 
the  expenditure  deadline  and  the 
extension  is  based  on  valid  reasons 
outside  of  the  PHA's  control,  such  as 
htigation,  material  shortages,  or  other 
institutional  delay. 

(2)  Grade  F:  The  PHA  has 
unexpended  funds  over  three  FFYs  old 
and  is  unable  to  demonstrate  any  of  the 
above  three  conditions;  or  the  PHA 
requests  HUD  approval  of  a  time 
extension  based  on  reasons  within  the 
PHA's  control. 

fb)  Component  92.  timeliness  of  fund 
obligation.  This  component  has  a  weight 
ofx2. 

(1)  Grade  A:  The  PHA  has  no 
unobligated  funds  over  two  FFYs  old  or 
is  able  to  demonstrate  one  of  the 
following: 


(i)  The  HUD-approved  original 
implementation  schedule  allows  longer 
than  two  FFYs  to  obligate  all  funds;  or 

(ii)  The  PHA  has  self-executed  a  time 
extension  within  30  calendar  days  after 
the  obligation  deadline  and  the 
extension  is  based  on  valid  reasons 
outside  of  the  PHA's  control,  such  as 
litigation,  material  shortages,  or  other 
institutional  delay. 

(2)  Grade  F:  The  PHA  has  unobligated 
funds  over  two  FFYs  old  and  is  unable 
to  demonstrate  any  of  the  above  two 
conditions;  or  the  PHA  requests  HUD 
approval  of  a  time  extension  based  on 
reasons  within  the  PHA's  control. 

(c)  Component  #J,  adequacy  of 
contract  administration.  This 
component  has  a  weight  of  xl.5. 

(1)  Grade  A:  Based  on  HUD's  latest 
on-site  inspection  and/or  audit,  there 
were  no  significant  findings  related  to 
contract  administration  or  the  PHA  has 
corrected  all  such  findings. 

(2)  Grade  C:  Based  on  HUD's  latest 
on-site  inspection  and/or  audit,  there 
were  significant  findings  related  to 
contract  administration  and  the  PHA  is 
in  the  process  of  correcting  all  such 
findings. 

(3)  Grade  F:  Based  on  HUD's  latest  on- 
site  inspection  and/or  audit,  there  were 
significant  findings  related  to  contract 
administration  and  the  PHA  has  failed 
to  initiate  corrective  actions  for  all  such 
findings  or  those  actions  which  have 
been  initiated  have  not  resulted  in 
progress  toward  remedying  all  of  the 
findings. 

(d)  Component  $4,  quality  of  the 
physical  work.  This  component  has  a 
weight  of  x3. 

(IJ  Grade  A:  Based  on  HUD's  latest 
on-site  inspection,  there  were  no 
significant  findings  related  to  the 
quality  of  the  physical  work  or  the  PHA 
has  corrected  all  such  findings. 

(2)  Grade  C:  Based  on  HUD's  latest 
on-site  inspection,  there  were 
significant  monitoring  findings  related 
to  the  quality  of  the  physical  wor'K  and 
the  PHA  is  in  the  process  of  correcting 
all  such  findings. 

(3)  Grade  F:  Based  on  HUD's  latest  on- 
site  inspection,  there  were  significant 
monitoring  findings  related  to  the 
quality  of  the  physical  work  and  the 
PHA  has  failed  to  initiate  corrective 
actions  for  all  such  findings  or  those 
actions  which  have  been  initiated  have 
not  resulted  in  progress  toward 
remedying  all  of  the  findings. 

(e)  Component  95,  adequacy  of  budget 
controls.  This  component  has  a  weight 
ofxl. 

(1)  Grade  A:  The  CGP  PHA  has 
expended  modernization  funds  only  on 
work  items  in  HUD-approved  CGP 
Annual  Statements/Five- Year  Action 


Plan  or  has  obtained  prior  HUD 
approval  for  required  budget  revisions. 
The  CIAP  PHA  has  expended 
modernization  funds  only  on  work 
items  in  HUD-approved  CLAP  budgets, 
or  within  the  HUD-established 
threshold  for  CIAP  budget  revisions,  or 
has  obtained  prior  HUD  approval  for 
required  budget  revisions. 

(2)  Grade  F:  The  CGP  PHA  has 
expended  modernization  funds  on  work 
items  that  were  not  in  HUD-approved 
CGP  Annual  Statements/Five- Year 
Action  Plan  and  did  not  obtain  prior 
HUD  approval  for  required  budget 
revisions.  The  CIAP  PHA  has  expended 
modernization  funds  on  work  items  that 
were  not  in  HUD-approved  CIAP 
budgets,  or  within  the  HUD-established 
threshold  for  CIAP  budget  revisions, 
and  did  not  obtain  prior  HUD  approval 
for  required  budget  revisions. 

1901.20    Indicator  «3,  rents  unoolleclwi. 

This  indicator  examines  the  PHA's 
ability  to  collect  rent  by  measuring  the 
percentage  of  dwelling  rent  it  failed  to 
collect  during  its  immediate  past  fiscal 
year.  This  indicator  has  a  weight  of  xl.5. 

(a)  Grade  A:  Percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  less  than  or  equal  to  2%  of  total 
rents  billed. 

(b)  Grade  B:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  2%  and  less  than  or 
equal  to  4%  of  total  rents  billed. 

(c)  Grade  C:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  4%  and  less  than  or 
equal  to  6%  of  total  rents  billed. 

(d)  Grade  D:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  6%  and  less  than  or 
equal  to  8%  of  total  rents  billed. 

(e)  Grade  E:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  8%  and  less  than  or 
equal  to  10%  of  total  rents  billed. 

(f)  Grade  F:  The  percent  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  10%  of  total  rents 
billed. 

1901.25    Indicator  «4.  work  orders. 

This  indicator  examines  the  average 
niunber  of  days  it  takes  for  a  work  order 
to  be  completed,  and  any  progress  a 
PHA  has  made  during  the  preceding 
three  years  to  reduce  the  period  of  time 
required  to  complete  maintenance  work 
orders.  This  indicator  has  a  weight  of 
xl.5. 

_   (a)  Component  #  1 ,  emergency  work 
orders  completed  within  24  hours  or 
less.  This  component  has  a  weight  of  xl. 

(1)  Grade  A:  At  least  99%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
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hours  or  less  during  the  PHA's 
immediate  past  fiscal  year. 

(2)  Grade  B:  At  least  98%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA's 
immediate  past  fiscal  year. 

(3)  Grade  C:  At  least  97%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA's 
immediate  past  fiscal  year. 

(4)  Grade  D:  At  least  96%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA's 
immediate  past  fiscal  year. 

(5)  Grade  E:  At  least  95%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  diuing  the  PHA's 
immediate  past  fiscal  year. 

(6)  Grade  F:  Less  than  95%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA's 
immediate  past  fiscal  year. 

(b)  Component  #2,  average  number  of 
days  for  non-emergency  work  orders  to 
be  completed.  All  work  orders  should 
be  tracked,  except  non-emergency  work 
orders  exempted  for  modernization, 
issued  to  prepare  a  vacant  unit  for  re- 
rental,  or  issued  for  the  performance  of 
cyclical  maintenance.  This  component 
has  a  weight  of  x2. 

(1)  Grade  A:  All  non-emergency  work 
orders  are  completed  within  an  average 
of  25  calendar  days. 

(2)  Grade  B:  All  non-emergency  work 
orders  are  completed  within  an  average 
of  greater  than  25  calendar  days  and  less 
than  or  equal  to  30  calendar  days. 

(3)  Grade  C:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  30  calendar  days  and  less  than  or 
equal  to  40  calendar  days:  or 

(ii)  Hie  PHA  has  reduced  the  average 
time  it  takes  to  complete  non-emergency 
work  orders  over  the  past  three  years  by 
at  least  30  days. 

(4)  Grade  D:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  40  calendar  days  and  less  than  or 
equal  to  50  calendar  days;  or 

(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  complete  non-emei^gency 
work  orders  over  the  past  three  years  by 
at  least  20  days. 

(5)  Grade  E:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  50  calendar  days  and  less  than  or 
equal  to  60  calendar  days;  or 


(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  complete  non-emergency 
work  orders  over  the  past  three  years  by 
at  least  10  days. 

(6)  Grade  F:  All  non-emergency  work 
orders  are  completed  within  an  average 
of  greater  than  60  calendar  days. 

S  901.30    Indicator  IS.  annuailnapaetton  of 
units  and  systems. 

This  indicator  examines  the 
percentage  of  imits  that  a  PHA  inspects 
on  an  annual  basis  in  order  to  determine 
short-term  maintenance  needs  and  long- 
term  modernization  needs.  This 
indicator  has  a  weight  of  xl. 

(a)  Units  in  the  following  categories 
are  exempted  and  not  included  in  the 
calculation  of  the  total  number  of  imits. 
and  the  number  and  percentage  of  units 
inspected.  Systems  that  are  a  part  of 
individual  dwelling  units  that  are 
exempted,  or  a  part  of  a  building  where 
all  of  the  dwelling  units  in  the  building 
are  exempted,  are  also  exempted  from 
the  calculation  of  this  indicator 

(1)  Occupied  units  where  the  PHA  has 
made  two  documented  attempts  to 
inspect,  but  only  if  the  PHA  can 
document  that  appropriate  legal  action 
(up  to  and  including  eviction  of  the 
legal  or  illegal  occupant(s)),  has  t)een 
taken  under  provisions  of  the  lease  to 
ensiue  that  the  unit  can  be  subsequently 
inspected. 

(2)  Vacant  unit  undei^oing 
modernization. 

(3)  Vacant  units  in  an  approved 
demolition  or  disposition  program. 

(4)  Vacant  units  that  are  doounented 
to  be  uninhabitable: 

(i)  Ehie  to  high/imsafe  levels  of 
hazardous/toxic  material  (e.g.,  lead- 
based  paint  or  asbestos); 

(ii)  By  order  of  the  local  health 
department  or  directive  of  the 
Environmental  Protection  Agency, 
where  the  conditions  causing  the  order 
are  beyond  the  control  of  the  PHA;  and 

(iii)  That  are  structurally  unsound 
(e.g.,  buildings  damaged  by  shrinking/ 
swelling  subsoil  or  similar  situations). 

(5)  Units  vacant  for  the  full  immediate 
past  fiscal  year  that  have  been  exempted 
under  indicator  #1,  at  §  901.10,  for  any 
of  the  reasons  for  which  exemptions  are 
permitted  under  that  indicator  (except 
those  units  that  are  used  for  non- 
dwelling  purposes  or  that  are  occupied 
by  employees  of  the  PHA  and  imits  that 
are  used  for  resident  services). 

(b)  Component  #1,  annual  inspection 
of  units.  This  component  refers  to  an 
Inspection  using  either  the  local 
housing/occupancy  code,  or  HUD  HQS 
if  there  is 'no  local  code  or  the  local  code 
is  less  stringent  that  HQS.  This 
component  has  a  weight  ofxl. 

(1 J  Grade  A:  The  PHA  inspected 
100%  of  its  units  and,  if  repairs  were 


necessary  for  code  compliance,  either 
completed  the  repairs  during  the 
inspection;  issued  work  orders  for  the 
repairs;  or  referred  the  deficiency  to  the 
current  year's  or  next  year's 
modernization  program. 

(2)  Grade  B:  The  PHA  inspected  less 
than  100%  but  at  least  97%  of  its  units 
and,  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspctction;  issued 
woik  orders  for  the  repairs:  or  referred 
the  deficiency  to  the  current  year's  or 
next  year's  modernization  program. 

(3)  Grade  C:  The  PHA  inspected  less 
than  97%  but  at  least  95%  of  ite  units 
and.  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs:  or  referred 
the  deficiency  to  the  current  year's  or 
next  year's  modernization  program. 

(4)  Grade  D:  The  PHA  inspected  less 
than  95%  but  at  least  93%  of  its  units 
and,  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs;  or  referred 
the  deficiency  to  the  current  year's  or 
next  year's  modernization  program. 

(5)  Grade  E:  The  PHA  inspected  less 
than  93%  but  at  least  90%  of  its  units 
and,  if  repairs  were  necessary  for  code 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs;  or  referred 
the  deficiency  to  the  current  year's  or 
next  year's  modernization  program. 

(6)  Grade  F:  The  PHA  has  failed  to 
inspect  at  least  90%  of  its  units;  or 
failed  to  correct  deficiencies  during  the 
inspection  or  issue  work  orders  for  the 
repairs:  or  failed  to  refer  deficiencies  to 
the  current  year's  or  next  year's 
modernization  plan. 

(c)  Component  #2,  annual  inspection 
of  systems.  TTils  component  examines 
the  inspection  of  buildings  and  sites 
according  to  the  PHA's  maintenance 
plan,  including  performing  the  required 
maintenance  on  structures  and  systems 
in  accordance  with  manufacturer's 
specifications  and  established  local/ 
PHA  standards,  or  issuing  work  orders 
for  future  maintenance/repairs,  or 
including  identified  deficiencies  in  the 
Comprehensive  Modernization  Plan. 
This  component  has  a  weight  of  xl. 

(1)  Grade  A:  At  100%  of  its  buildings 
and  sites,  according  to  its  maintenance 
plan,  the  PHA  inspected  all  major 
systems. 

(2)  Grade  B:  At  a  minimum  of  90% 
but  less  than  100%  of  its  buildings  and 
sites,  according  to  its  maintenance  plan, 
the  PHA  inspected  all  major  systems. 

(3)  Grade  C  At  a  minimum  of  80% 
but  less  than  90%  of  its  buildings  and 
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sites,  according  to  its  maintenance  plan, 
the  PHA  inspected  all  major  systems. 

(4)  Grade  D:  At  a  minimum  of  70% 
but  less  than  80%  of  its  buildings  and 
sites,  according  to  its  maintenance  plan, 
the  PHA  inspected  all  major  systems. 

(5)  Grade  E:  At  least  60%  bu^less 
than  70%  of  its  buildings  and  sites, 
according  to  its  maintenance  plan,  the 
PHA  inspected  all  major  systems. 

(6)  Grade  F:  The  PHA  failed  to  inspect 
at  lease  60%  of  its  buildings  and  sites, 
all  major  systems,  as  defined  herein, 
and  perform  the  required  maintenance 
on  these  systems  in  accordance  with 
manufacturers  specifications  and 
established  local/PHA  standards,  or 
issue  work  orders  for  future 
maintenance/repairs,  or  include 
identified  deficiencies  in  the 
Comprehensive  Modernization  Plan. 

1901.35    Indicator  le,  flnandal 


This  indicator  examines  the  amoimt 
of  cash  reserves  and,  for  PHAs  scoring 
below  a  grade  C  on  cash  reserves, 
energy/utility  consumption.  This 
indicator  has  a  weight  of  xl. 

(a)  Component  #1 ,  cash  reserves.  This 
component  has  a  weight  of  x2. 

(1)  Grade  A:  Cash  reserves  are  greater 
than  or  equal  to  15%  of  total  actual 
routine  expenditures,  or  the  PHA  has 
cash  reserves  of  $3  million  or  more. 

(2)  Grade  B:  Cash  reserves  are  greater 
than  or  equal  to  12.5%,  but  less  than 
15%  of  total  actual  routine 
expenditures. 

(3)  Grade  C:  Cash  reserves  are  greater 
than  or  equal  to  10%,  but  less  than 
12.5%  of  total  actual  routine 
expenditures. 

(4)  Grade  D:  Cash  reserves  are  greater 
than  or  equal  to  7.5%,  but  less  than  10% 
of  total  actual  routine  expenditures. 

(5)  Grade  E:  Cash  reserves  are  greater 
than  or  equal  to  5%,  but  less  than  7.5% 
of  total  actual  routine  expenditures. 

(6)  Grade  F:  Cash  reserves  are  less 
than  5%  of  total  actual  routine 
expenditures. 

Cb)  Component  #2,  energy/utility 
consumption.  Either  option  A  or  option 
B  of  this  component  is  to  be  completed 
only  by  PHAs  that  score  below  a  grade 
C  on  component  #1.  Regardless  of  a 
PHA's  score  on  component  #1,  it  will 
not  be  scored  on  component  #2  if  all  its 
units  have  tenant  paid  utilities.  Annual 
energy/utility  consumption  includes 
water  and  sewage  usage.  This 
component  has  a  weight  of  xl. 

(1)  Option  A,  Annual  Energy/Utility 
Consumption. — (i)  Grade  A:  Annual 
energy/utility  consumption,  as 
compared  to  the  average  of  the  three 
years'  rolling  base  consumption,  has  not 
increased. 


(ii)  Grade  B:  Annual  energy/utility 
consimiption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  has  not  increased  by  more 
than  3%. 

(iii)  Grade  C:  Annual  energy/utility 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  has  increased  by  more 
than  3%  and  less  than  or  equal  to  5%. 

(iv)  Grade  D:  Annual  energy/utility 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  has  increased  by  more 
than  5%  and  less  than  or  equal  to  7%. 

(v)  Grade  E:  Annual  energy/utiUty 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  has  increased  by  more 
than  7%  and  less  than  or  equal  to  9%. 

(vi)  Grade  F:  Annual  energy/utility 
consiunption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  has  increased  by  more 
than  9%. 

(2)  Component  #2,  option  B,  energy 
consumption. — (i)  Grade  A:  The  PHA 
has  completed  its  energy  audit  and  has 
implemented  all  of  the 
reconunendations  that  were  cost 
effective. 

(ii)  Grade  C:  The  PHA  has  completed 
its  energy  audit  and  is  in  the  process  of 
implementing  all  of  the 
recommendations  that  were  cost 
effective. 

(iii)  Grade  F:  The  PHA  has  not 
completed  its  energy  audit,  or  has  not 
implemented  all  of  the 
recommendations  that  were  cost 
effective. 

§901.40    Indicator  *7,  resident 
Involvement 

This  indicator  examines  the  PHA's 
efforts  to  encourage  partnerships  with 
residents  and  the  local  community  that 
help  improve  management  operations  at 
the  PHA:  to  encourage  programs  that 
develop  self-sufficiency,  individual 
responsibility  and  community 
involvement  among  residents;  and,  if 
applicable,  PHA  performance  imder  any 
special  HUD  grant(s).  PHAs  with  100 
units  or  less  will  not  be  assessed  imder 
this  indicator.  This  indicator  has  a 
weight  of  xl. 

(a)  Grade  A:  The  PHA  meets  each  of 
the  following  criteria: 

(1)  The  PHA  Board,  by  resolution,  has 
adopted  a  Section  3  program  and  the 
PHA  staff  monitors  progress  under  the 
program  and  issues  reports  concerning 
progress  under  the  program. 

(2)  The  PHA  has  documentation  that 
at  each  PHA  family  development  site 
where  a  resident  council  exists,  there 
has  been  a  development-wide  election 
of  resident  council  board  members  and/ 


or  officers,  and  where  no  resident 
council  exists,  the  PHA  has  encouraged 
the  formation  of  such  a  council. 

(3)  The  PHA  Board  has,  through 
resolution,  adopted  mechanisms  to 
ensure  that  residents  have  ample 
opportunity  for  input  into  plaiming  and 
goal  setting  for  ongoing  management 
issues,  as  well  as  for  capital 
improvements  programs  such  as  the 
Comprehensive  Grant  Program  and  the 
Comprehensive  Improvement 
Assistance  Program. 

(4)  If  the  PHA  has  any  special  resident 
initiative  program,  such  as  a  Technical 
Assistance  Grant  (TAG),  the  Tencmt 
Opportunity  Program  (TOP),  Family 
Investment  Center  (FIC],  Youth  Sports 
(YS),  Youth  Apprenticeship  Program 
(YAP),  or  Family  Self-Sufficiency  (FSS). 
the  PHA  can  docimient  that  it  is  meeting 
at  least  90%  of  its  goals  under  the 
implementation  plan  for  any  and  all  of 
these  programs. 

(b)  Grade  C:  The  PHA  meets  each  of 
the  following  criteria: 

(1)  The  PHA  Board,  by  resolution,  has 
adopted  a  Section  3  program. 

(2)  Attach  PHA  family  development 
site  where  a  resident  coimdl  does  not 
exist,  the  PHA  during  the  assessment 
year  has  encouraged  development-wide 
elections  of  resident  council  board 
members  and/or  officers. 

(3)  The  PHA  Board  has  invited 
residents  to  participate  in  planning  for 
capital  improvements. 

(4)  If  the  PHA  has  any  special  resident 
initiative  program,  such  as  TAG,  TOP, 
nC,  YS,  YAP,  or  FSS,  the  PHA  can 
document  that  it  is  meeting  at  least  60% 
of  its  goals  under  the  implementation 
plan  for  any  and  all  of  these  programs. 

(c)  Grade  F:  The  PHA  fails  to  meet  any 
one  of  the  following  criteria: 

(1)  The  PHA  Boarid,  by  resolution,  has 
adopted  a  Section  3  program. 

(2)  At  each  PHA  family  development 
site  where  a  resident  council  does  not 
exist,  the  PHA  during  the  assessment 
year  has  encouraged  development-wide 
elections  of  resident  council  board 
members  and/or  officers. 

(3)  The  PHA  Board  has  invited 
residents  to  participate  in  planning  for 
capital  improvements. 

(4)  If  the  PHA  has  any  special  resident 
initiative  program,  such  as  TAG,  TOP, 
FIC,  YS,  YAP.  or  FSS,  the  PHA  can 
document  that  it  is  meeting  at  least  60% 
of  its  goals  under  the  implementation 
plan  for  any  and  all  of  these  programs. 

1901.46    indicator  *8.  aaeurity. 

This  indicator  evaluates  the  PHAs 
performance  in  tracking  crime-related 
problems  in  their  developments, 
cooperating  with  local  law  enforcement 
and  local  courts,  the  adoption  and 
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implementation  of  tough  applicant 
screening  and  resident  eviction  policies 
and  procedures,  and,  as  applicable,  PHA 
performance  under  any  special  HUD 
grant(s).  PHAs  with  100  units  or  less 
will  not  be  assessed  under  this 
indicator.  This  indicator  has  a  weight  of 
xl. 

(a)  Grade  A:  The  PHA  meets  the 
following  criteria: 

(1)  The  PHA  has  a  mechanism  (such 
as  the  logging  of  serious  incidents  in  its 
various  developments)  for  tracking 
crime  related  problems  and  can 
demonstrate  a  system  for  taking  action 
with  local  police  authorities  to  improve 
law  enforcement,  lease  enforcement  and 
crime  prevention. 

(2)  "nie  PHA  Board,  by  resolution,  has 
adopted  policies  and  the  PHA  has 
implemented  procedures  and  can 
document  that  it  appropriately  screens 
out  and  deniaa  admission  to  a  public 
housing  applicant  who: 

(i)  Has  a  recent  history  of  criminal 
activity  involving  crimes  to  persons  or 
property  and/or  other  criminal  acts  that 
would  adversely  affect  the  health,  safety 
or  welfare  of  other  residents; 

(ii)  Was  evicted,  because  of  dnig- 
related  criminal  activity,  from  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937  within  three  years  of  the  projected 
date  of  admission,  unless  the  applicant 
has  successfully  completed,  since  the 
eviction,  a  rehabilitation  program 
approved  by  the  public  housing  agency;. 

Uii)  The  PHA  determines  is  illegally 
using  a  controlled  substance;  or 

(iv)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(3)  The  PHA  Board,  by  resolution,  has 
adopted  policies  and  the  PHA  has 
implemented  procedures  and  can 
document  that  it  appropriately  evicts  a 
public  housing  resident  who: 

(i)  Engages  in  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents; 

(ii)  Engages  in  any  drug-related 
criminal  activity  (as  defined  at  section 
6(1)  of  the  1937  Act  (42  U.S.C.  1437d(l)) 
on  or  off  the  PHA's  property;  or 

(iii)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  such  a  way 
that  may  interfere  with  the  health, 
safety,  or  ri^t  to  peaceful  enjoyment  of 
the  premises  by  other  residents. 

(4)  If  the  PHA  has  any  special  drug 
prevention  program  or  crime  reduction 
program  funded  by  any  HUD  funds,  the 
PHA  can  document  that  it  is  meeting  at 
least  90%  of  its  goals  under  the 
implementation  plan  for  any  and  all  of 
these  programs. 


(b)  Grade  C:  The  PHA  meets  the 
following  criteria: 

(1)  The  PHA  can  demonstrate  a 
system  for  taking  action  with  local 
poUce  authorities  to  improve  law 
enforcement,  lease  enforcement  and 
crime  prevention. 

(2)  "nie  PHA  Board,  by  resolution,  has 
adopted  policies  but  cannot  document 
results  in  appropriately  screening  out 
and  denying  admission  to  a  public 
housing  applicant  who: 

(i)  Has  a  recent  history  of  criminal 
activity  involving  crimes  to  persons  or 
property  and/or  other  criminal  acts  that 
would  adversely  affect  the  health,  safety 
or  welfare  of  other  residents; 

(ii)  Was  evicted,  because  of  drug- 
related  criminal  activity,  from  housing 
assisted  imder  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.)  wthin 
three  years  of  the  projected  date  of 
admission,  unless  the  applicant  has 
successfully  completed,  since  the 
eviction,  a  rehabilitation  program 
approved  by  the  public  housing  agency; 

Uii)  The  PHA  determines  is  illegally 
using  a  controlled  substance;  or 

(iv)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(3)  The  PHA  Board,  by  resolution,  has 
adopted  policies  but  cannot  docimient 
resiilts  in  appropriately  evicting  a 
public  housing  resident  who: 

(i)  Engages  in  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents; 

(ii)  Engages  in  any  drug-related 
criminal  activity  (as  defined  at  section 
6(1)  of  the  1937  Act  (42  U.S.C.  1437d(l)) 
on  or  off  the  PHA's  property;  or 

(iii)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  j>eaceful  enjoyment  of  the 
premises  by  other  residents. 

(4)  If  the  PHA  has  any  special  drug 
prevention  program  or  crime  reduction 
program  funded  by  any  HUD  funds,  the 
PHA  can  doctmient  that  it  is  meeting  at 
least  60%  of  its  goals  under  the 
implementation  plan  for  any  and  all  of 
these  programs. 

(c)  Grade  F:  The  PHA  meets  any  one 
the  following  criteria: 

(1)  The  PHA  is  not  cooperating  with 
local  police  authorities  in  an  effort  to 
provide  safe  and  seciire  environments  in 
its  public  housing  developments. 

(2)  The  PHA  has  not  adopted  policies 
or  procedures  that  result  in  screening 
out  and  denying  admission  to  a  public 
housing  applicant  who: 

(i)  Has  a  recent  history  of  criminal 
activity  involving  crimes  to  persons  or 


property  and/or  other  criminal  acts  that 
would  adversely  afEect  the  health,  safety 
or  welfare  of  other  residents; 

(ii)  Was  evicted,  because  of  drug- 
related  criminal  activity,  from  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937  within  three  years  of  the  projected 
date  of  admission,  unless  the  applicant 
has  successfully  completed,  since  the 
eviction,  a  rehabilitation  program 
approved  by  the  public  housing  agency; 

(iii)  The  PHA  determines  is  illegally 
using  a  controlled  substance;  or 

(iv)  The  PHA  has  reasonable  cause^to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(3)  The  PHA  has  not  adopted  poUcies 
or  procedures  that  document  results  in 
the  eviction  of  a  public  housing  resident 
who: 

(i)  Engages  in  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents; 

(ii)  Engages  in  any  drug-related 
criminal  activity  (as  defined  in  section 
60)  of  the  1937  Act  (42  U.S.C  1437d(l))) 
on  or  off  the  PHA's  property;  or 

(iii)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
may  interfere  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(4)  If  the  PHA  has  any  special  drug 
prevention  program  or  crime  reduction 
program  funded  by  any  HUD  funds,  the 
PHA  does  not  have  a  system  for 
documenting  or  cannot  document  that  it 
is  meeting  60%  or  more  of  its  goals 
under  the  implementation  plan  for  any 
and  all  of  these  programs. 

f  901.100    Datico«ec«ofi. 

(a)  InfcMToation  on  some  of  the 
indicators  will  be  derived  by  the  State/ 
Area  Office  from  existing  reporting  and 
data  forms. 

(b)  A  PHA  shall  provide  certification 
as  to  data  on  indicators  not  collected 
according  to  paragraph  (a)  of  this 
section,  by  submittiiig  a  certified 
questionnaire  within  45  calendar  days 
after  the  end  of  the  fiscal  year  covered 
by  the  certification: 

(1)  The  certification  shall  be  approved 
by  PHA  Board  resolution,  and  signed 
and  attested  to  by  the  Executive 
Director. 

(2)  PHAs  shall  maintain 
documentation  for  three  years  verif>ing 
all  certified  indicators  for  HUD  on-site 
review. 

(3)  A  PHA  may  include  in  its 
certification,  rather  than  through  an 
exclusion  or  modification  request,  any 
information  bearing  on  the  accuracy  or 
completeness  of  the  data  being  used  by 
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HUD  in  grading  an  indicator.  HUD  will 
consider  this  assertion  in  grading  the 
affected  indicator. 

(4)  If  a  PHA  does  not  submit  its 
certification,  or  submits  its  certification 
late,  appropriate  sanctions  may  be 
imposed,  including  a  presumptive 
rating  of  failure  in  all  of  the  PHMAP 
indicators,  which  may  result  in  troubled 
or  mod-troubled  designations. 

(5)  A  PHA's  certification  will  be  post- 
reviewed  by  HUD  during  the  next  on- 
site  review,  but  is  subject  to  verification 
at  agy  time.  Appropriate  sanctions  for 
intentional  false  certification  will  be 
imposed,  including  suspension  or 
debarment  of  the  signatories,  the  loss  of 
high  performer  designation,  a  lower 
grade  for  individual  indicators  and  a 
lower  PHMAP  total  weighted  score. 

(c)  For  those  developments  of  a  PHA 
where  management  functions  have  been 
assumed  by  an  RMC,  the  PHA's 
certification  shall  identify  the 
development  and  the  management 
functions  assumed  by  the  RMC.  The 
PHA  shall  obtain  a  certified 
questionnaire  from  the  RMC  as  to  the 
management  functions  undertaken  by 
the  RMC.  The  PHA  shall  submit  the 
RMC's  certified  questionnaire  along 
with  its  own.  The  RMC's  certification 
shall  be  approved  by  its  Executive 
Director  or  Chief  Executive  Officer  of 
whatever  title. 

f  901.105    Computing  assMWiwnt  aeon. 

(a)  Grades  within  indicators  and 
components  have  the  following  point 
values; 

(1)  Grade  A  =  10.0  points; 

(2)  Grade  B  =  8.5  points; 

(3)  Grade  C  =  7.0  points; 

(4)  Grade  D  =  5.0  points; 

(5)  Grade  E  =  3.0  point;  and 

(6)  Grade  F  =  0.0  points. 

(b)  If  indicators  or  components  are 
designated  as  having  additional  weight 
(e.g.,  xl.5  or  x2),  the  points  in  each 
grade  will  be  multiplied  times  the 
additional  weight. 

(c)  Indicators  will  be  graded 
individually.  Components  within  an 
indicator  will  be  graded  individually, 
and  then  will  be  used  to  determine  a 
single  grade  for  the  indicator,  by 
dividing  the  total  number  of  component 
points  by  the  total  number  of 
component  weights  and  rounding  off  to 
two  decimal  places.  The  total  number  of 
component  weights  for  this  purpose 
includes  a  one  for  components  that  are 
unweighted  (i.e..  they  are  weighted  xl, 
rather  than  xl.5  or  x2). 

(d)  Adjustment  for  physical  condition 
and  neighborhood  environment.  The 
overall  PHMAP  score  will  be  adjusted 
by  adding  weighted  points  that  reflect 
the  weight  to  be  given  to  the  differences 


in  the  difficulty  of  managing 
developments  that  result  from  physical 
condition  and  neighborhood 
environment: 

(1)  Weighting  shall  apply  to  the 
following  three  indicators  only: 

(i)  Indicator  ffl .  vacancy  rate  and  unit 

turnaround; 
(ii)  Indicator  #4,  work  orders;  and 
(iii)  Indicator  #5,  annual  inspection 

and  condition  of  units  and  systems. 

(2)  Definitions  of  physical  condition 
and  neighborhood  environment  are: 

(i)  Physical  condition:  refers  to  units 
located  iu  developments  over  ten  years 
old  that  require  major  capital 
investment  in  order  to  meet  minimum 
HQS  standards  or  local  codes, 
whichever  is  applicable.  This  excludes 
developments  that  have  been 
comprehensively  modernized. 

(ii)  Neighborhood  environment:  refers 
to  units  located  within  developments 
where  the  immediate  surrounding 
neighborhood  (that  is  a  majority  of  the 
census  tracts  on  all  sides  of  the 
development)  has  at  least  51%  of 
families  with  incomes  below  the 
poverty  rate  as  documented  by  the  latest 
census  data. 

(3)  Any  PHA  with  5%  or  more  of  its 
units  subject  to  either  or  both  of  the 
above  conditions  shall,  if  they  so 
choose,  be  issued  a  weighted  PHMAP 
score  in  addition  to  the  regular  score 
based  solely  upon  the  certification  of 
the  PHA.  The  weighted  score  shall  be 
calculated  as  follows: 


Percent  of  units  subiect  to  physical 
condHion  and^or  extra   nei^Pbor- 

hood  environment:  Extra 

points 

At  least  5%  but  less  thanlO% .5 

At  least  10%  but  less  than  20% .6 

At  least  20%  but  less  than  30%  .7 

At  least  30%  but  less  than  40% .8 

At  least  40%  but  less  than  50% .9 

At  least  50%  1.0 

(i)  These  extra  points  will  be  added  to 
the  score  (grade)  of  the  indicator(s)  to 
which  these  conditions  may  apply.  A 
PHA  is  required  to  certify  on  form 
HUD-50072,  PHMAP  Certification,  the 
extent  to  which  the  conditions  apply, 
and  to  which  of  the  indicators  the  extra 
scoring  points  should  be  added. 

(ii)  Developments  that  have  received 
comprehensive  modernization  within 
the  past  ten  years  are  not  eligible  for  a 
weighted  score  for  the  physical 
condition  factor. 

(iii)  A  PHA  that  receives  a  grade  of  A 
under  indicators  #4  and  #5  may  not 
claim  the  additional  weight  for  indicator 
#1  since  the  physical  condition  of  its 
developments  is  not  applicable. 


(iv)  None  of  the  weighted  indicators 
may  have  a  score  that  is  more  than  its 
total  weighted  points,  including  the 
additional  point,  or  fraction  thereof, 
awarded  for  weighting. 

(4)  PHAs  shall  maintain  supporting 
documentation  to  show  how  they 
arrived  at  the  number  and  percentage  of 
units  out  of  their  total  inventory  that  are 
subject  to  weighting. 

(i)  If  the  basis  was  neighboriiood 
environment,  the  PHA  shall  have  on  file 
the  appropriate  maps  showing  the 
census  tracts  siirroimding  the 
development(s)  in  question  with 
supporting  census  data  showing  the 
level  of  poverty.  Units  that  faU  into  this 
category  but  which  have  already  been 
removed  from  consideration  for  other 
reasons  (permitted  exemptions  and 
modifications  and/or  exclusions)  shall 
not  be  counted  in  this  calculation. 

(ii)  For  the  physical  condition  factor, 
a  PHA  would  have  to  maintain 
dociunentation  showing  the  age  and 
condition  of  the  units  and  the  record  of 
capital  improvements,  indicating  that 
these  particular  units  have  not  received 
modernization  funds. 

(iii)  PHAs  shall  also  docimient  that  in 
all  cases,  units  that  were  exempted  for 
other  reasons  were  not  included  in  the 
calculation. 

1901.110    PHAraqueetforwcdiMionor 
inodMcatkMi  of  an  indicator  or  component 

(a)  A  PHA  shall  have  the  right  to 
request  the  exclusion  or  modification  of 
any  indicator  or  component  in  its 
management  assessment,  thereby 
excluding  or  modifying  the  impact  of 
those  indicator's  or  component's  grades 
in  its  PHMAP  total  weighted  score. 

(b)  Exclusion  and  modification 
requests  shall  be  submitted  by  a  PHA  at 
the  time  of  its  PHMAP  certification 
submission  to  the  State/ Area  Office 
along  with  supporting  docimientary 
justification,  rather  than  during  the 
appeal  process. 

(c)  Requests  for  exclusions  and 
modifications  that  do  not  include 
supporting  documentary  justification 
will  not  be  considered. 

(d)  Indicator  *2,  modernization,  shall 
be  automatically  excluded  by  the  State/ 
Area  Office  if  a  PHA  does  not  have  an 
open  modernization  program. 

(e)  Indicator  #7,  resident  involvement, 
shall  be  automatically  excluded  by  the 
State/ Area  Office  for  PHAs  with  100  or 
fewer  units. 

§901.115    PHA  score  and  status. 

(a)  PHAs  that  achieve  a  total  weighted 
score  of  90%  or  greater  may  be 
designated  high  performers.  A  PHA 
shall  not  be  designated  as  a  high 
performer  if  it  scores  below  a  grade  of 
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C  for  any  indicator.  High  performers 
will  be  afforded  incentives  that  include 
substantial  relief  from  reporting  and 
other  leqiiirements.  as  described  in 
§901.130. 

(b)  PHAs  that  achieve  a  total  weighted 
score  of  90%  or  greater  on  indicator  #2, 
modernization,  may  be  designated  mod- 
high  performers. 

(c)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  90%  but  not  less  than 
60%  may  be  designated  standard. 
Standard  performers  will  be  afforded 
incentives  that  include  substantial  relief 
from  reporting  and  other  requirements, 
as  described  in  §  901.130. 

(d)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  60%  may  be 
designated  as  troubled. 

(efPHAs  with  more  than  100  units 
that  achieve  a  total  weighted  score  of 
less  than  60%  on  indicator  (2), 
modernization,  may  be  designated  as 
troubled  with  respect  to  the  program 
under  section  14. 

(0  Each  PHA  must  post  a  notice  of  its 
PHMAP  score  and  status  in  appropriate 
conspicuous  and  accessible  locations  in 
its  offices  and  in  each  of  its 
developments  within  two  weeks  of 
receipt  of  the  score  and  status.  In 
addition,  HUD  will  publish  every  PHA's 
score  and  status  in  the  Federal  Register. 

(g)  Even  though  a  PHA  has  satisfied 
all  of  the  indicators  for  high  or  standard 
performer  designation,  the  State/ Area 
Office  may  reinstate  any  review  as 
necessary  to  address  the  particular 
deficiencies,  deny  or  rescind  incentives 
or  high  performer  status,  as  described  in 
paragraphs  (a)  and  (b)  of  this  section  in 
the  case  of  a  PHA  that: 

(1)  Is  operating  under  a  special 
agreement  with  HUD; 

(2)  Is  involved  in  litigation  that  bears 
directly  upon  the  management  of  a 

PHA; 

(3)  Is  operating  imder  a  court  order; 

(4)  Demonstrates  substantial  evidence 
of  fraud  or  misconduct,  including 
evidence  that  the  PHA's  certification  of 
indicators  is  not  supported  by  the  facts, 
resulting  &t)m  such  sources  as  routine 
rep>orts  and  reviews,  an  Office  of 
Inspector  General  investigation/audit,  or 
an  investigation  by  any  appropriate 
legal  authority;  or 

(5)  Demonstrates  substantial 
noncompliance  in  one  or  more  areas 
(including  areas  not  assessed  by  the 
PHMAP).  Areas  of  substantial 
noncompliance  include,  but  are  not 
limited  to,  noncompliance  with  statutes 
(e.g..  Fair  Housing  and  Equal 
Opportunity  statutes);  regulations  (e.g., 
24  CFR  part  85):  or  the  Aimual 
Contributions  Contract  (ACC)  (e.g.,  the 
ACC,  form  HUD-53012A,  Section  4, 
Mission  of  the  PHA).  Substantial 


noncompliance  would  cast  doubt  on  the 
PHA's  capacity  to  preserve  and  protect 
its  public  housing  developments  and 
operate  them  consistent  with  Federal 
law  and  regulations. 

(h)  When  a  State/ Area  Office  Public 
Housing  Director  acts  for  any  of  the 
reasons  stated  in  paragraph  (e)  of  this 
section,  the  State/ Area  Office  will  send 
written  notification  to  the  PHA  with  a 
specific  explanation  of  the  reasons.  An 
information  copy  will  be  forwarded  to 
the  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(i)  A  PHA  may  appeal  denial  of  high 
p^ormer  status  in  accordance  with 
§901.125. 

S  901.120   StalefAfee  Office  funettona. 

(a)  The  State/ Area  Office  will  assess 
each  PHA  within  its  jurisdiction  on  an 
annual  basis: 

(1)  The  State/ Area  Office  will  make 
determinations  for  high-performing, 
standard,  troubled  PHAs,  and  troubled 
PHAs  with  respect  to  the  program  under 
section  14  (mod-troubled)  in  accordance 
with  a  PHA's  PHMAP  weighted  score. 

(2)  The  State/ Area  Office  will  also 
make  determinations  for  exclusion  and 
modification  requests. 

(b)  Each  State/ Area  Office  will  notify 
each  PHA  of  the  PHA's  grade  and  the 
grade  of  the  RMC  (if  any)  assxuning 
management  functions  at  any  of  the 
PHA's  developments,  in  each  indicator, 
the  PHA's  management  assessment  total 
weighted  score  and  status,  and  if 
applicable,  its  handicapped  score;  any 
determinations  concerning  exclusion 
and  modification  requests;  and  any 
deadline  date  by  which  appeals  must  be 
received.  PHA  notification  may  include 
offers  of  pertinent  technical  assistance 
in  problem  areas,  suggestions  for  means 
of  improving  problem  areas,  and  areas 
of  relief  and  incentives  as  a  result  of 
high  performer  status.  The  PHA  must 
notify  the  RMC  (if  any)  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  of  the  RMC's 


appropriate,  and  reissue  the  initial 
notification  letter  to  the  PHA. 

(2)  The  State/ Area  Office  shall 
conduct  a  confirmatory  review  of  a  PHA 
prior  to  the  removal  of  troubled  or  mod- 
troubled  designaticm. 

(d)  Determinations  on  appeals  and  on 
petitions  to  remove  troubled  or  mod- 
troubled  status  %vill  be  made  by  the 
State/ Area  Office. 

(e)  Determinations  of  intentional  false 
certifications  will  be  made  by  the  State/ 
Area  Office. 

(f)  The  State/Area  Office  may  deny  or 
rescind  a  PHA's  statiis  as  a  standard  or 
high  performer,  in  accordance  with 

§  901.115(e),  so  that  it  will  not  be 
entiUed  to  any  of  the  areas  of  relief  and 
incentives. 

(g)  The  State/ Area  Office  will 
maintain  PHMAP  files  for  public 
inspection  in  aoc(»tlanoe  with 
§901.155. 


(c)  An  on-site  confirmatory  review 
may  be  conducted  of  a  PHA  by  the 
State/ Area  Office.  The  purpose  of  the 
on-site  confirmatory  review  is  to  verify 
those  indicators  for  which  a  PHA 
provides  certification,  as  well  as  the 
accuracy  of  the  information  received  in 
the  State/ Area  Office  pertaining  to  the 
remaining  indicators. 

(1)  If,  in  an  exceptional  circumstance, 
a  confirmatory  review  is  conducted  after 
the  State/ Area  Office  issues  the  initial 
notification  letter,  the  State/ Area  Office 
should  explain  the  results  of  the 
confirmatory  review  in  writing,  correct 
the  PHAs  total  weighted  score,  if 


S901.129    PHArtgHtof) 

(a)  A  PHA  has  the  right  to  appeal  its 
PHMAP  score  to  the  Sute/Area  Office, 
including  a  troubled  designation  or 
designation  as  troubled  with  respect  to 
the  program  under  section  14.  A  PHA 
may  appeal  its  management  assessment 
rating  on  the  basis  of  data  errors,  the 
denial  of  exclusion  or  modification 
requests  when  their  denial  afiiects  a 
PHA's  total  weighted  score,  or  a 
determination  of  intentional  false 
certification: 

(1)  A  PHA  may  appeal  ite 
management  assessment  rating  to  the 
State/Area  Office  only  for  the  reasons 
stated  in  paragraph  (a)  of  this  section: 

(i)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  State/ Area  Office  unless  it 
has  submitted  its  certification  to  the 
State/Area  Office. 

(ii)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  State/ Area  Office  if  the 
reason  the  PHA  received  a  deficient 
grade  in  any  indicator  or  component 
was  due  to  the  fact  the  PHA  did  not 
submit  a  required  report  in  a  timely 
manner. 

(2)  The  appeal  shall  be  submitted  to 
the  State/Area  Office  and  shall  include 
supporting  documentary  justification  of 
the  reasons  for  the  appeal. 

(3)  The  Sute/Area  Office  will  make 
determinations  on  initial  appeals  and 
will  transmit  the  determination  of  the 
appeal  to  the  PHA  in  a  notification  letter 
that  will  also  include  the  date  and  place 
for  submitting  any  further  appeal. 

(4)  Appeals  submitted  to  the  State/ 
Area  Office  without  appropriate 
documentation  will  not  be  considered 
and  will  be  returned  to  the  PHA. 

(5)  A  PHA  may  not  appeal  its  PHMAP 
score  if  the  reason  the  PHA  received  a 
deficient  grade  in  any  indicator  or 
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component  was  due  to  the  foct  that  the 
PHA  did  not  submit  a  required  report(s) 
in  a  timely  manner. 

(6)  Appeals  of  rescission  of  high 
performer  designation  shall  be  made 
directly  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

(b)  A  PHA  may  appeal  the  denial  of 
an  initial  appeal  by  the  State/ Area 
Office  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing,  including 
initial  appeals  denying  high  performer 
designation,  designation  as  troubled  or 
designation  as  troubled  with  respect  to 
the  program  under  section  14,  the  denial 
of  an  appeal  of  a  determination  of 
intentional  false  certification,  and  the 
rescission  of  high  performer 
designation.  A  PHA  may  appeal  its 
management  assessment  rating  on  the 
basis  of  data  errors,  the  denial  of 
exclusion  or  modification  requests 
when  their  denial  afl'ects  a  PHA's  total 
weighted  score,  or  a  determination  of 
intentional  false  certification. 

(1)  A  PHA  may  appeal  its 
management  assessment  rating  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  only  for  the  reasons 
stated  in  paragraph  (b)  of  this  section. 

(2)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  Assistant  Secretary  unless  it 
has  submitted  its  certification  to  the 
State/ Area  Office. 

(3)  Appeals  submitted  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
without  appropriate  documentation  will 
not  be  considered  and  will  be  returned 
to  the  PHA. 

(c)  A  PHA  has  the  right  to  appeal  any 
refusal  of  a  petition  in  accordance  with 
§  901.140  to  remove  designation  of 
troubled  or  troubled  with  respect  to  the 
program  under  section  14  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

(d)  The  date  and  place  by  which  any 
appeal  must  be  submitted  will  be 
specified  in  the  letter  from  the  State/ 
Area  Office  notifying  the  PHA  of  any 
determination  or  action.  For  example, 
the  State/ Area  Office  initial  notification 
letter  or  denial  of  initial  appeal  letter 
will  specify  the  date  and  place  by  which 
appeals  must  be  received.  The  date 
specified  will  be  the  15th  calendar  day 
af^er  the  letter  is  mailed,  not  counting 
the  day  the  letter  is  mailed.  If  the  15th 
day  falls  on  a  weekend  or  holiday,  the 
date  specified  will  be  the  next  day  that 
is  not  on  a  weekend  or  a  holiday.  Any 
appeal  not  received  by  the  specified 
time  and  place  will  not  be  considered. 

f  901.130    IncantivM. 

(a)  A  PHA  that  is  designated  high 
f)erformer  or  standard  performer  will  be 
relieved  of  specific  HUD  requirements. 


effective  upon  notification  of  high  or 
standard  performer  designation. 

(b)  A  PHA  shall  not  be  designated  a 
mod-high  performer  and  be  entitled  to 
the  applicable  incentives  unless  it  has 
been  designated  an  overall  high 
performer. 

(c)  High-performing  PHAs  and  RMCs 
that  receive  a  grade  of  "A"  on  each  of 
the  indicators  for  which  they  are 
assessed  will  receive  a  Certificate  of 
Commendation  from  the  Department  as 
well  as  special  public  recognition. 

(d)  Representatives  of  high- 
performing  PHAs  may  be  requested  to 
serve  on  Departmental  working  groups 
that  will  advise  the  Department  in  such 
areas  as  troubled  PHAs  and  performance 
standards  for  all  PHAs. 

(e)  Relief  from  any  standard 
procedural  requirements  does  not  mean 
that  a  PHA  is  relieved  from  compliance 
with  the  provisions  of  Federal  law  and 
regulations  or  other  handbook 
requirements.  For  example,  although  a 
high  or  standard  performer  may  be 
relieved  of  requirements  for  prior  HUD 
approval  for  certain  types  of  contracts 
for  services,  it  must  still  comply  with  all 
other  Federal  and  State  requirements 
that  remain  in  effect,  such  as  those  for 
competitive  bidding  or  competitive 
negotiation  (see  24  CFR  85.36): 

U)  PHAs  will  still  be  subject  to 
regular  Independent  Auditor  (lA)  audits. 

(2)  Office  of  Inspector  General  (OIG) 
audits  Of  investigations  will  continue  to 
be  conducted  as  circumstances  may 
warrant. 

(f)  The  State/ Area  Office  will  have 
discretion  to  subject  a  PHA  to  any 
requirement  that  would  otherwise  be 
omitted  under  the  specified  relief,  in 
accordance  with  §901. 115(e). 

S  901.136    Mwnorandum  of  agrMnwnt 

(a)  After  consulting  the  independent 
assessment  team  and  reviewing  the 
reprart  identified  in  section  6(j)2(b)  of 
the  1937  Act,  a  Memorandum  of 
Agreement  (MOA),  a  binding 
contractual  agreement  between  HUD 
and  a  PHA,  shall  be  required  for  each 
PHA  designated  as  troubled  and  mod- 
troubled.  The  scope  of  the  MOA  may 
vary  depending  upon  the  extent  of  the 
problems  present  in  the  PHA,  but  shall 
include: 

(1)  Baseline  data,  which  should  be 
raw  data  but  may  be  the  PHA's  score  in 
each  of  the  indicators  identified  as  a 
problem,  or  other  relevant  areas 
identified  as  problematic; 

(2)  Annual  and  quarterly  performance 
targets,  which  may  be  the  attainment  of 
a  higher  grade  within  an  indicator  that 
is  a  problem,  or  the  description  of  a  goal 
to  be  achieved,  for  example,  the 
reduction  of  rents  uncollected  to  6%  or 


less  by  the  end  of  the  MOA  annual 
period; 

(3)  Strategies  to  be  used  by  the  PHA 
in  achieving  the  performance  targets 
within  the  time  period  of  the  MOA; 

(4)  Technical  assistance  to  the  PHA 
provided  or  facilitated  by  the 
Department,  for  example,  the  training  of 
PHA  employees  in  specific  management 
areas  or  assistance  in  the  resolution  of 
outstanding  HUD  monitoring  findings; 

(5)  The  PHA's  commitment  to  take  all 
actions  within  its  control  to  achieve  the 
targets; 

(6)  Incentives  for  meeting  such 
targets,  such  as  the  removal  of  troubled 
or  mod-troubled  designation,  fewer 
conditions  placed  on  grants,  and 
Departmental  recognition  for  the  most 
improved  PHAs; 

(7)  The  consequences  of  failing  to 
meet  the  targets,  including  such 
sanctions  as  the  imposition  of  budgetary 
limitations,  declaration  of  substantial 
default  and  subsequent  actions,  limited 
denial  of  participation,  suspension, 
debarment,  or  the  imposition  of 
operating  funding  and  modernization 
thresholds;  and 

(8)  A  description  of  the  involvement 
of  local  public  and  private  entities, 
including  PHA  resident  leaden,  In 
carrying  out  the  agreement  and 
rectifying  the  PHA's  problems.  A  PHA 
shall  have  primary  responsibility  for 
obtaining  active  local  public  and  private 
entity  participation,  including  the 
involvement  of  public  housing  resident 
leaders,  in  assisting  PHA  improvement 
efforts.  Local  public  and  private  entity 
participation  should  be  premised  upon 
the  participant's  knowledge  of  the  PHA, 
ability  to  contribute  technical  expertise 
with  regard  to  the  PHA's  specific 
problem  areas  and  authority  to  make 
preliminary/tentative  commitments  of 
support,  financial  or  otherwise. 

(b)  A  MOA  shall  be  executed  by: 

(1)  The  PHA  Board  Chairperson  and 
accompanied  by  a  Board  resolution,  or 
a  receiver  or  other  AME  acting  in  lieu 
ofthe  PHA  Board; 

(2)  The  PHA  Executive  Director,  or  a 
receiver-  or  other  AME-designated  Chief 
Executive  Officer; 

(3)  The  Director.  State/ Area  Office  of 
Public  Housing;  and 

(4)  The  appointing  authorities  of  the 
Board  of  Commissioners,  unless 
exempted  by  the  State/ Area  Office. 

(c)  The  E)epartment  encourages  the 
inclusion  of  the  resident  leadership  in 
MOA  negotiations  and  the  execution  of 
the  MOA. 

(d)  Upon  designation  of  a  large  PHA 
(1250  or  more  units  under  management) 
as  troubled,  the  State/ Area  Office  shall 
make  a  referral  to  HUD  Headquarters  for 
appropriate  recovery  intervention  and 
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the  execution  of  an  MOA  by  the 
Assistant  Secretary  of  Public  and  Indian 
Housing. 

(e)  A  PHA  will  monitor  MOA 
implementation  to  ensure  that 
performance  targets  are  met  in  terms  of 
quantity,  timeliness  and  quality. 

(f)  A  PHA  will  be  removed  from 
troubled  statiis  upon  a  determination  by 
the  State/ Area  Office  that  the  PHA's 
assessment  reflects  an  improvement  to  a 
level  sufficient  to  remove  the  PHA  from 
troubled  statxis,  or  mod-troubled,  i.e.,  a 
total  weighted  management  assessment 
score  of  60%  or  more. 

1901.140    Removal  from  1roiibi*d  status 
and  motf-troubM  status. 

(a)  A  PHA  has  the  right  to  petition  the 
State/ Area  Office  for  the  removal  of  a 
designation  as  troubled  or  mod- 
troubled. 

(b)  A  PHA  may  appeal  any  refusal  to 
remove  troubled  and  mod-troubled 
designation  to  the  Assistant  Secretary 
for  Public  and  Indian  Housing  in 
accordance  with  §  901.125. 

(c)  The  State/Area  Office  shall 
conduct  a  confirmatory  review  of  a  PHA 
prior  to  the  removal  of  troubled  or  mod- 
troubled  designation. 

}901.14S    Impravsmsnt  PIsn. 

(a)  After  receipt  of  the  State/ Area 
Office  notification  letter  in  accordance 
with  §  901 .120(b)  or  receipt  of  a  final 
resolution  of  an  appeal  in  accordance 
with  §  901.125  or,  in  the  case  of  an 
RMC,  notification  of  its  indicator  grades 
from  a  PHA,  a  PHA  or  RMC  shall  correct 
any  deficiency  indicated  in  its 
management  assessment  within  90 
calendar  days. 

(b)  A  PHA  shall  notify  the  State/ Area 
Office  of  its  action  to  correct  a 
deficiency.  A  PHA  shall  also  forward  to 
the  State/ Area  Office  an  RMCs  report  of 
its  action  to  correct  a  deficiency. 

(c)  If  the  State/ Area  Office  determines 
that  a  PHA  or  RMC  has  not  corrected  a 
deficiency  as  required  within  90 
calendar  days  after  receipt  of  its  final 
notification  letter,  the  State/ Area  Office 
may  require  a  PHA,  or  a  RMC  through 
the  PHA,  to  prepare  and  submit  to  the 
State/ Area  Office  an  Improvement  Plan 
within  an  additional  30  calendar  days: 

(1)  The  State/ Area  Office  shall  require 
a  PHA  or  RMC  to  submit  an 
Improvement  Plan,  which  includes  the 
information  stated  in  paragraph  (d)  of 
this  section,  for  each  indicator  that  a 
PHA  or  RMC  scored  a  grade  "F". 

(2)  The  State/ Area  Office  may  require, 
on  a  risk  management  basis,  a  PHA  or 
RMC  to  submit  an  Improvement  Plan, 
which  includes  the  information  stated 
in  paragraph  (d)  of  this  section,  for  each 
indicator  that  a  PHA  scored  a  grade  D 


or  E,  as  well  as  other  performance  and/ 
or  compliance  deficiencies  as  may  be 
identified  as  a  result  of  an  on-site 
review  of  the  PHA's  operations. 

(d)  An  Improvement  Plan  shall: 

(1)  Identify  baseline  data,  which 
should  be  raw  data  but  may  be  the 
PHA's  score  in  each  of  the  indicators 
identified  as  a  problem  in  a  PHA's  or 
RMCs  management  assessment,  or  other 
relevant  areas  identified  as  problematic; 

(2)  Describe  the  procedures  that  will 
be  followed  to  correct  each  deficiency; 
and 

(3)  Provide  a  timetable  for  the 
correction  of  each  deficiency. 

(e)  The  State/ Area  Office  will  approve 
or  deny  a  PHA's  or  RMCs  Improvement 
Plan,  and  notify  the  PHA  of  its  decision. 
A  PHA  must  notify  the  RMC  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  ofthe  State/ 
Area  Office  approval  or  denial  of  the 
RMCs  Improvement  Plan. 

(f)  An  Improvement  Plan  that  is  not 
approved  will  be  returned  to  the  PHA 
with  recommendations  from  the  State/ 
Area  Office  for  revising  the 
Improvement  Plan  to  obtain  approval  A 
revised  Improvement  Plan  shall  be 
resubmitted  by  the  PHA  or  RMC  within 
30  calendar  days  of  its  receipt  of  the 
State/ Area  Office  recommendations. 

(g)  If  a  PHA  or  RMC  fails  to  submit  an 
acceptable  Improvement  Plan,  or  to 
correct  deficiencies  within  the  time 
specified  in  an  Improvement  Plan  or 
such  extensions  as  may  be  granted  by 
HUD.  the  State/ Area  Office  will  notify 
the  PHA  of  its  or  the  RMCs 
noncompliance.  The  PHA,  or  the  RMC 
through  the  PHA,  will  provide  HUD  its 
reasons  for  lack  of  progress  in 
submitting  or  carrying  .out  the 
Improvement  Plan  within  30  calendar 
days  of  its  receipt  of  the  nonccMnpliance 
notification.  HUD  will  advise  the  PHA 
as  to  the  acceptability  of  its  reasons  for 
lack  of  progress  and.  if  unacceptable, 
will  notify  the  PHA  that  it  will  be 
subject  to  sanctions  provided  for  in  the 
Annual  Contributions  Contract  and 
HUD  regulations. 

§901.150    PHAstrout>l6dwl1hrMpsctto 
ttie  program  undsr  ssctlon  14  (mod- 
troubled  PHAs). 

(a)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  Q0%  on  indicator  (2), 
modernization,  may  be  designated  as 
mod-troubled. 

(b)  PHAs  designated  as  mod-troubled 
may  be  subject,  under  the 
Comprehensive  Grant  Program,  to  a 
reduction  of  formula  allocation  or  other 
sanctions  (24  CFR  part  968.  subpart  C) 
or  under  the  Comprehensive 
Improvement  Assistance  Program  to 


disapproval  of  new  funding  or  other 
sanctions  (24  CFR  part  968,  subpart  B). 

f  901.166    PHMAP  puMc  record. 

The  State/ Area  Office  will  maintain 
PHMAP  files,  including  certificatioDs,' 
the  records  of  exclusion  and 
modification  requests,  appeals,  and 
designations  of  status  bMed  on  physical 
condition  and  neighbtxfaood 
environment,  as  open  records,  available 
for  public  inspecticD  for  three  years  in 
accordance  with  any  procedures 
established  by  the  Field  Office  to 
minimize  disruption  of  nonnal  office 
opmatiCMis. 

|9Ol.a00    EventaoreondMonsttial 


(a)  The  Department  may  determine 
that  events  have  occurred  or  that 
conditions  exist  that  constitute  a 
substantial  default  if  a  PHA  is 
determined  to  be  in  violation  of  Federal 
statutes,  including  but  not  limited  to, 
the  1937  Act,  or  in  violation  of 
regulations  implementing  such  statutory 
requirements,  whether  or  not  such 
violations  would  constitute  a  substantial 
breach  or  default  under  provisims  of 
the  relevant  Annual  Contributions 
Contract  (ACC). 

(b)  Hie  Department  may  determine 
that  a  PHA's  failure  to  satisfy  the  terms 
of  a  Memorandum  of  Agreement  entered 
into  in  accordance  with  §  901.135  of  this 
part,  or  to  make  reas^Hiable  fvogress  to 
meet  time  frames  included  in  a 
Memorandum  of  Agreement,  are  events 
or  conditions  that  constitute  a 
substantial  default. 

(c)  The  Department  shall  determine 
that  a  PHA  that  has  been  designated  as 
troubled  and  does  not  show  significant 
improvement  (10  point  increase)  in  its 
PHMAP  score  within  one  year  are 
events  or  conditions  that  constitute  a 
substantial  default: 

(1)  A  PHA  shall  be  notified  of  such  a 
determination  in  accordance  with 

§  901.205(c). 

(2)  A  PHA  may  .vaive.  in  writing, 
receipt  of  explicit  notice  from  the 
Department  as  to  a  finding  of  substantial 
default,  and  voluntarily  consent  to  a 
determination  of  substantia]  default. 
The  PHA  must  concur  on  the  existence 
of  substantial  default  conditions  which 
can  be  remedied  by  technical  assistance, 
and  the  PHA  shall  provide  the 
Department  with  written  assurances  that 
all  deficiencies  vnll  be  addressed  by  the 
PHA.  The  Department  will  then 
immediately  proceed  with  interventions 
as  provided  in  §901.210. 

(d)  The  Department  may  declare  a 
substantial  breach  or  default  under  the 
ACC,  in  accordance  with  its  terms  and 
conditions. 
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(e)  The  Department  may  determine 
that  the  events  or  conditions 
constituting  a  substantial  default  are 
limited  to  a  portion  of  a  PHA's  public 
housing  operations,  designated  either  by 
program,  by  operational  area,  or  by 
development(s). 

§  901 .205    Notice  and  responM. 

(a)  If  information  from  an  annual 
assessment,  as  described  in  §  901.100,  a 
management  review  or  audit,  or  any 
other  credible  source  indicates  that 
there  may  exist  events  or  conditions 
constituting  a  substantial  breach  or 
default,  the  Department  shall  advise  a 
PHA  of  such  information.  The 
Department  is  authorized  to  protect  the 
confidentiality  of  the  source(s)  of  such 
information  in  appropriate  cases.  Before 
taking  further  action,  except  in  cases  of 
apparent  fraud  or  criminality,  and/or  in 
cases  where  emergency  conditions  exist 
posing  an  imminent  threat  to  the  life, 
health,  or  safety  of  residents,  the 
Department  shall  afford  the  PHA  a 
timely  opportiuiity  to  initiate  corrective 
action,  including  the  remedies  and 
procedures  available  to  PHAs 
designated  as  "troubled  PHAs,"  or  to 
demonstrate  that  the  information  is 
incorrect. 

(b)  In  any  situation  determined  to  be 
an  emergency,  or  in  any  case  where  the 
events  or  conditions  precipitating  the 
intervention  are  determined  to  be  the 
result  of  criminal  or  fraudulent  activity, 
the  Assistant  Secretary  is  authorized  to 
intercede  to  protect  the  residents'  and 
the  Department's  interests  by  causing 
the  proposed  interventions  to  be 
implemented  without  further  appeals  or 
delays. 

(c)  Upon  a  determination  or  finding 
that  events  have  occurred  or  that 
conditions  exist  that  constitute  a 
substantial  default,  the  Assistant 
Secretary  shall  provide  written 
notification  of  such  determination  or 
finding  to  the  affected  PHA.  Written 
notification  shall  include,  but  need  not 
necessarily  be  limited  to: 

(1)  Identification  of  the  specific 
covenants,  conditions,  and/or 
agreements  under  which  the  PHA  is 
determined  to  be  in  non-compliance; 

(2)  Identification  of  the  specific 
events,  occurrences,  or  conditions  that 
constitute  the  determined 
noncompliance; 

(3)  Citation  of  the  communications 
and  opportunities  to  effect  remedies 
afforded  pursuant  to  paragraph  (a)  of 
this  section; 

(4)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar  days,  except  in  cases  of 
apparent  fraud  or  other  criminal 
behavior,  and/or  under  emergency 


conditions  as  described  in  paragraph  (a) 
of  this  section,  nor  more  than  30 
calendar  days,  during  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
determination  or  finding  is  not 
substantively  accurate;  and 

(5)  Notification  to  the  PHA  that, 
absent  a  satisfactory  response  in 
accordance  with  paragraph  (d)  of  this 
section,  the  E)epartment  will  take 
control  of  the  PHA.  using  any  or  all  of 
the  Interventions  specified  in  §  901.210, 
and  determined  to  be  appropriate  to 
remedy  the  noncompliance,  citing 
§  901.210,  and  any  additional  authority 
for  such  action. 
>(d)  Upon  receipt  of  the  notification 
described  in  paragraph  (c)  of  this 
section,  the  PHA  must  demonstrate, 
within  the  time  period  permitted  in  the 
notification,  factual  error  in  the 
Department's  description  of  events, 
occurrences,  or  conditions,  or  show  that 
the  events,  occurrences,  or  conditions 
do  not  constitute  noncompliance  with 
the  statute,  regulation,  or  covenants  or 
conditions  to  which  the  PHA  is  cited  in 
the  notification. 

S  901 .210    Intarvention*. 

(a)  Interventions  under  this  part 
(including  an  assumption  of  operating 
responsibilities)  may  be  limited  to  one 
or  more  of  a  PHA's  specific  operational 
areas  (e.g..  maintenance,  modernization, 
occupancy,  or  financial  management  or 
to  a  single  development  or  a  group  of 
developments).  Under  this  limited 
intervention  procedure,  the  Department 
could  select,  or  participate  in  the 
selection  of,  an  AME  to  assume 
management  responsibility  for  a  specific 
development,  a  group  of  developments 
in  a  geographical  area,  or  a  specific 
operational  area,  while  permitting  the 
PHA  to  retain  responsibility  for  all 
programs.  of>erational  areas,  and 
developments  not  so  designated. 

(b)  Upon  determining  that  a 
substantial  default  exists  under  this 
part,  the  Department  may  initiate  any 
interventions  deemed  necessary  to 
maintain  decent,  safe,  and  sanitary 
dwellings  for  residents.  Such 
intervention  may  include: 

(1)  Providing  technical  assistance  for 
existing  PHA  management  staff; 

(2)  Selecting  or  participating  in  the 
selection  of  an  AME  to  provide 
technical  assistance  or  other  services  up 
to  and  including  contract  management 
of  all  or  any  part  of  the  public  housing 
developments  administered  by  a  PHA; 

(3)  Assuming  possession  and 
operational  responsibility  for  all  or  any 
part  of  the  public  housing  administered 
bv  a  PHA;  and 


(4)  The  provision  of  intervention  and 
assistance  necessary  to  remedy 
emergency  conditions. 

(c)  HUD  may  take  the  actions 
described  in  this  part  sequentially  or 
simultaneously  in  any  combination. 

1901.215    Contracting  and  funding. 

(a)  Upon  a  declaration  of  substantial 
default  or  breach,  and  subsequent 
assumption  of  possession  and 
operational  responsibility,  the 
E)e[>artment  may  enter  into  agreements, 
arrangements,  and/or  contracts  for  or  on 
behalf  of  a  PHA,  or  to  act  as  the  PHA, 
and  to  exp>end  or  authorize  expenditure 
of  PHA  funds,  irrespective  of  the  source 
of  such  funds,  to  remedy  the  events  or 
conditions  constituting  the  substantial 
default. 

(b)  In  entering  into  contracts  or  other 
agreements  for  or  on  behalf  of  a  PHA, 
the  Department  shall  comply  with 
requirements  for  competitive 
procurement  consistent  with  24  CFR 
85.36,  except  that,  upon  determination 
of  public  exigency  or  emergency  that 
will  not  permit  a  delay,  the  Dejiartment 
can  enter  into  contracts  or  agreements 
on  a  non-competitive  basis,  consistent 
with  the  standards  of  24  CFR 
85.36(d)(4). 

§901.220    Rasidant  participatfon  In 
compadtlva  propoaaia  to  manage  tfta 
houaing  of  a  PHA. 

(a)  When  a  competitive  proposal  to 
manage  the  housing  of  a  PHA  in 
substantial  default  is  solicited  in  a 
Request  for  Proposals  (RFP)  pursuant  to 
section  6(j)(3)(A)(i)  of  the  37  Act.  the 
RFP,  in  addition  to  publishing  the 
selection  criteria,  will: 

(1)  Include  a  requirement  for  residents 
to  notify  the  Department  if  they  want  to 
be  involved  in  the  selection  process; 
and 

(2)  Include  a  requirement  for  the  PHA 
that  is  the  subject  of  the  RFP  to  post  a 
notice  and  a  copy  of  the  RFP  in  a 
prominent  location  on  the  premises  of 
each  housing  development  that  would 
be  subject  to  the  management  chosen 
under  the  RFP.  for  the  purposes  of 
notifying  affected  residents  that 

(i)  Invites  residents  to  participate  in 
the  selection  process;  and 

(ii)  Provides  information,  to  be 
specified  in  the  RFP.  on  how  to  notify 
the  Department  of  their  interest. 

(b)  Residents  must  notify  the 
Department  by  the  RFP's  application 
due  date  of  their  interest  in  participating 
in  the  selection  process.  In  order  to 
participate,  the  total  number  of 
residents  that  notify  the  Department 
must  equal  at  least  five  percent  of  the 
residents,  or  the  notification  of  interest 
must  be  from  an  organization  or 
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organizationsjof  residents  whose 
memberehip  must  equal  at  least  five 
percent  of  the  PHA's  residents. 

(c)  If  the  required  percentage  of 
residents  notify  the  Department,  a 
minimum  of  one  resident  may  be 
invited  to  serve  as  an  advisory  member 
on  the  evaluation  panel  that  will  review 
the  applications  in  accordance  with 
applicable  procurement  procedures. 
Resident  advisory  members  are  subject 
to  all  applicable  co(ifidentiaUty  and 
disclosure  restrictions. 

f  901 .225    Raaldant  petitlona  for  remedial 
action. 

The  total  number  of  residents  that 
petition  the  Department  to  take  remedial 
action  pursuant  to  sections  6(j)(3)(A)(i) 
through  (iv)  of  the  1937  Act  must  equal 
at  least  five  percent  of  the  residents,  or 
the  petition  must  be  from  an 
organization  or  organizations  of 
residents  whose  membership  must 
equal  at  least  five  percent  of  the  PHA's 
residents. 

§901.230    Racaiverahip. 

(a)  Upon  a  determination  that  a 
substantial  default  has  occurred  and 
without  regard  to  the  availability  of 
alternate  remedies,  the  Department  may 
petition  the  court  for  the  appointment  of 


a  receiver  to  conduct  the  affairs  of  the 
PHA  in  a  manner  consistent  with 
statutory,  regulatory,  and  contractual 
obligations  of  the  PHA  and  in 
accordance  with  such  additional  terms 
and  conditions  that  the  court  may 
provide.  The  court  shall  have  authority 
to  grant  appropriate  temporary  or 
preliminary  relief  pending  final 
disposition  of  any  petition  by  HUD. 
(b)  The  appointment  of  a  receiver 
piu^uant  to  this  section  may  be 
terminated  upon  the  petition  to  the 
court  by  the  PHA.  the  receiver,  or  the 
Department,  and  upon  a  finding  by  the 
court  that  the  circumstances  or 
conditions  that  constituted  substantial 
default  by  the  PHA  no  longer  exist  and 
that  the  operations  of  the  PHA  will  be 
conducted  in  accordance  with 
applicable  statutes  and  regulations,  and 
contractual  covenants  and  conditions  to 
which  the  PHA  and  its  public  housing 
programs  are  subject. 

§901.235   Technical  aaaiatanca. 

(a)  The  Department  may  provide 
technical  assistance  to  a  PHA  that  is  in 
substantial  default. 

(b)  The  Department  may  provide 
technical  assistance  to  a  troubled  or 
non-troubled  PHA  if  the  assistance  will 
enable  the  PHA  to  achieve  satisfactory 


performance  on  any  PHMAP  indicator. 
The  Department  may  provide  such 
assistance  if  a  PHA  demonstrates  a 
commitment  to  undertake 
improvements  appropriate  with  the 
given  circumstances,  and  executes  an 
Improvement  Plan  in  accordance  with 
§901.145. 

(c)  The  Department  may  provide 
technical  assistance  to  a  PHA  if  without 
abatement  of  prevailing  or  chronic 
conditions,  the  PHA  can  be  projected  to 
be  designated  as  troubled  by  its  next 
PHMAP  assessment. 

(d)  The  Department  may  provide 
technical  assistance  to  a  PHA  that  is  in 
substantial  default  of  the  Annual 
Contributions  Contract. 

(e)  The  Department  may  provide 
technical  assistance  to  a  PHA  whose 
troubled  designation  has  been  removed 
and  where  such  assistance  is  necessary 
to  prevent  the  PHA  from  being 
designated  as  troubled  within  the  next 
two  years. 

Date:  February  26. 1996. 
Kevin  E.  Marcfaman. 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing. 

(FR  Doc.  96-10956  Filed  5-3-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

[Regulation  T;  Ooclwt  No.  R-0772] 

RIN  7100-AB28 

Securities  Credit  Transactions;  Review 
of  Regulation  T,  "Credit  by  Brokers 
and  Dealers" 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  adopting 
amendments  to  Regulation  T.  the 
regulation  that  covers  extensions  of 
credit  by  and  to  broker  and  dealers. 
These  amendments  reflect  consideration 
of  the  comments  submitted  in  response 
to  the  proposed  rule  issued  by  the  Board 
for  public  comment  on  June  29,  1995. 

Major  amendments  include 
eliminating  restrictions  on  the  ability  of 
broker-dealers  to  arrange  for  credit; 
increasing  the  type  and  number  of 
domestic  and  foreign  securities  that  may 
be  bought  on  margin  and  increasing  the 
loan  value  of  some  securities  that  are 
already  marginable;  deleting  Board  rules 
regarding  options  transactions  in  favor 
of  the  rules  of  the  options  exchanges: 
and  reducing  restrictions  on 
transactions  involving  foreign  persons, 
foreign  securities,  and  foreign  currency. 
In  addition,  technical  changes  are  being 
adopted  to  provide  clarification,  update 
references,  or  restore  language 
inadvertently  deleted.  The  Board  is  also 
soliciting  comments  on  the  possibiUty 
of  additional  Regulation  T  amendments 
in  a  separate  document  published 
elsewhere  in  today's  Federal  Register. 

EFFECTIVE  DATE:  [uly  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holz.  Senior  Attorney,  6r  Angela 
Desmond,  Senior  Counsel.  Division  of 
Banking  Supervision  and  Regulation 
(202)  452-2781;  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  [n  1992. 
the  Board  issued  an  Advance  Notice  of 
Proposed  Rulemaking  and  Request  for 
Comment  to  aid  in  its  periodic  review 
of  Regulation  T.'  In  1994.  the  Board 
proposed  and  adopted  amendments 
exempting  transactions  involving 
govenunent  securities  and  shortening 
the  time  period  within  which  customers 
must  deposit  margin  requirements  or 
make  payment  for  securities  in  light  of 
the  industry's  move  to  a  three-day 


settlement  period.^  In  June  1995.  the 
Board  published  proposed  amendments 
covering  additional  areas  of  Regulation 
T.^  Forty-six  comment  letters  were 
received  in  response  to  the  1995 
proposal.  The  review  of  Regulation  T 
predates  but  is  now  encompassed 
within  the  Board's  regulatory  review 
under  section  303  of  the  Riegle 
Community  Redevelopment  and 
Regulatory  Improvement  Act  of  1994. 

The  Board  is  now  adopting  a  final 
rule  which  covers  four  major  areas: 
arranging  for  credit,  loan  value  of 
securities,  options  transactions,  and 
international  transactions. 

In  the  arranging  area,  the  Board  is 
eliminating  all  restrictions  on  the  ability 
of  broker-dealers  to  arrange  for  credit 
that  does  not  otherwise  violate  the 
lending  provisions  of  the  Board's 
margin  regulations. 

Amendments  regarding  the  loan  value 
of  securities  include  changing  the  loan 
value  of  money  market  and  exempted 
securities  mutual  funds  from  50  percent 
to  "good  faith"  loan  value.  The  Board  is 
adopting  additional,  alternate  criteria 
for  unlisted  debt  securities  so  that  any 
debt  security  with  an  investment  grade 
rating  will  be  entitled  to  "good  faith" 
loan  value.  The  Board  is  also  adopting 
an  additional  method  for  foreign  stocks 
to  qualify  for  margin  treatment  that  will 
result  in  an  increase  in  the  number  of 
foreign  margin  stocks  from 
approximately  700  to  approximately 
1800  stocks.  "The  Board  is  extending 
loan  value  to  convertible  bonds  that  do 
not  meet  the  existing  margin  criteria  if 
the  underlying  security  is  already 
marginable.  Finally,  the  Board  is 
extending  loan  value  to  exchange-traded 
options,  which  will  be  entitled  to  the 
loan  value  deemed  appropriate  by  the 
exchange  that  trades  the  option,  subject 
to  the  approval  of  the  Securities  and 
Exchange  Commission  (SEC). 

In  addition  to  giving  loan  value  to 
exchange-traded  options,  other 
amendments  in  the  options  area  will 
increase  Regulation  T's  reliance  on  the 
margin  rules  of  the  exchange  where  the 
option  is  traded  for  customer  and 
specialist  transactions.  This  will  allow 
increased  flexibility  in  recognizing  the 
offsetting  nature  of  certain  transactions 
and  assets,  such  as  financial  futures. 
The  Board  is  retaining  the  current 
provisions  until  June  1,  1997  in 
response  to  requests  from  options 
exchanges  for  extra  time  to  develop 


exchange  rules  and  have  them  approved 
by  the  SEC. 

The  Board  is  reducing  Regulation  T 
restrictions  on  international  transactions 
involving  the  borrowing  and  lending  of 
foreign  securities  that  are  not  publicly 
traded  in  the  United  States  and  giving 
broker-dealers  greater  flexibility  to 
accept  foreign  currencies,  compute 
margin  requirements  using  foreign 
currencies,  and  deal  with  foreign 
broker-dealers  on  the  same  basis  as 
domestic  broker-dealers.  These  changes 
are  discussed  more  fully  below.  The 
amendments  are  discussed  in  the  order 
they  appear  in  the  regulation. 

Section  220.2    Definitions 

The  following  new  definitions  or 
amended  definitions  are  being  adopted 
as  proposed:  cash  equivalent,  exempted 
securities  mutual  fund,  foreign  person, 
in  the  money,  margin  security,  money 
market  mutual  fund,  non-U.S.  traded 
foreign  security,  and  OTC  margin  stock. 
As  proposed,  tixe  Board  will  delete  the 
definition  of  in  or  at  the  money,  but  this 
will  be  delayed  until  June  1, 1997,  when 
the  other  option-specific  rules  of 
Regulation  T  are  deleted.'*  The  effect  of 
the  definitions  is  described  below  under 
the  section  in  which  the  defined  term  is 
used.  E>efinitional  changes  that  have  the 
e^ect  of  increasing  the  types  and 
number  of  securities  that  are  marginable 
are  discussed  below  under  section 
220.18,  Supplement:  h4argin 
requirements. 

The  following  definitions  are  being 
amended  based  on  comments;  covered 
option  transaction,  escrow  agreement, 
OTC  margin  bond,  permitted  offset 
position,  short  call  or  short  put,  and 
underlying  security.  The  modifications 
are  technical  in  nature,  with  the 
exception  of  those  discussed  in  the 
following  two  paragraphs. 

The  Board  proposed  to  add  the  word 
"sold"  to  the  definition  of  short  call  or 
short  put  and  the  list  of  permissible 
transactions  in  the  cash  account  to 
mimic  rules  of  the  self-regulatory 
organizations  (SROs).  The  word  is  not 
being  added  in  Ught  of  comments 
pointing  out  that  the  Board's  proposal    • 
would  cover  transactions  that  are  not 
covered  by  SRO  rules,  which  was  not 
the  Board's  intent. 


I  S7  FR  37109  (August  18.  1992). 


'The  proposed  amendments  were  publUhad  at  59 
FB  3392}  ()uly  1.  1994)  and  the  flnal  rule  wu 
published  at  S9  FR  S356S  (October  25.  1994). 

'  60  FR  33763  (June  29,  1995).  The  conunent 
period  was  subsequently  extended  at  the  request  of 
commenters  (60  FR  43726.  Auguat  23.  1995). 


*  S«a  alao  the  definition  of  pennitted  offtei 
position  in  section  220.2,  section  220.4(b)(8), 
section  220.12(b)(6),  and  section  220.18(f).  Several 
optiona  exchanges  requested  a  delay  in 
effectiveneaa  of  Regulation  T  provisions  which 
replace  Board-specified  options  rules  with  refisrenca 
to  exchange  rules.  In  order  to  allow  the  exchanges 
to  develop  rules  in  these  areas  and  have  them 
approved  by  the  SEC.  the  Board  is  delaying  the 
effectiveness  of  the  new  options  provisions  in 
Regulation  T  until  June  1.  1997, 
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The  definition  of  underlying  security 
is  being  changed  to  underlying  asset  to 
account  for  the  fact  that  not  every  asset 
underlying  a  sectmties  option  is  a 
security.  A  conforming  change  has  also 
been  made  to  the  definition  of  in  the 
money.  The  definition  is  also  being 
changed  from  the  proposal  so  that 
customers  and  specialists  may  hold  less 
than  all  of  the  securities  in  an  index  as 
cover  for  a  short  option  position  if  SEC- 
approved  rules  of  the  SRO  where  the 
option  is  traded  allow  partial  baskets. 
Tlie  language  that  was  proposed 
required  that  all  securities  that  comprise 
an  index  be  held  in  the  same  proportion 
as  the  index. 

Section  220.3    General  Provisions 

The  Board  is  amending  section 
220.3(e)(4),  which  permits  what  the 
industry  refers  to  as  "cashless  exercise" 
of  employee  stock  options,  to  cover 
additional  types  of  securities  received 
by  customers  pursuant  to  an  employee 
benefit  plan  and  to  conform  with  SEC 
rules  that  determine  who  is  covered 
under  these  plans  and  therefore  who 
may  take  advantage  of  the  "cashless 
exercise"  procedure.  The  Board  is 
modifying  the  language  that  was 
proposed  to  accommodate  employee 
stock  award  plans. 

The  Board  is  also  adding  a  new 
paragraph  to  the  general  provisions  in 
section  220.3  to  make  clear  that  freely 
convertible  currency  can  be  accepted  by 
creditors  and  treated  at  its  U.S.  dollar 
equivalent  on  a  marked-to-market  basis 
for  all  purposes  under  Regulation  T. 
Marking  to  market  should  minimize 
currency  risk. 

Section  220.4    Margin  Account 

Consistent  with  the  amendment  to  the 
general  provisions  in  section  220.3  of 
Regulation  T  allowing  freely  convertible 
foreign  currency  to  be  accepted  for  all 
purposes  under  Regulation  T,  the  Board 
is  amending  Regulation  T  to  enhance 
the  ability  of  broker-dealers  to  extend 
credit  denominated  in  a  foreign 
currency  by  eliminating  the  restriction 
in  section  220.4(c)  that  prevents  an 
increase  in  one  foreign  cvirrency 
subaccoimt  from  offsetting  a  decrease  in 
another  foreign  currency  subaccoimt. 
The  Board  is  also  simplifying  the 
language  that  was  proposed  for  section 
220.4(b)(8)  to  allow  broker-dealers  to 
extend  credit  in  any  freely  convertible 
currency,  whether  or  not  a  security 
denominated  in  that  cumncy  is  (or  was) 
held  in  the  account. 

As  proposed,  the  Board  is  completing 
the  process  of  deferring  to  SRO  rules  for 
options  transactions  by  deleting  specific 
provisions  governing  cover  or  positions 
in  lieu  of  margin  found  in  section 


220.5(c)  in  favor  of  SRO  rules.  This 
change  will  become  effective  on  June  1 , 
1997.  The  margin  requirement  for  a 
customer  who  writes  an  over-the- 
counter  (OTC)  option  that  is  purchased 
by  its  broker-dealer  will  be  determined 
by  the  rules  of  the  broker-dealer's 
examining  authority. 

As  proposed,  the  margin  account 
exceptions  and  special  provisions  in 
section  220.5  have  been  incorporated 
into  section  220.4  so  that  each 
Regulation  T  account  is  described  in  a 
single  section'.  The  special 
memorandum  account  and  the 
govenunent  securities  aocoimt  are  being 
renumbered  as  section  220.5  and  220.6 
respectively.  No  substantive  change  is 
intended  by  this  renumbering. 

Section  220.8    Cash  Account 

The  Board  is  amending  the  cash 
account,  as  proposed,  to  recognize 
industry  practice  by  specifically 
allowing  the  purchase  of  nonsecurities 
on  a  cash  basis  in  the  cash  account. 
Because  this  change  includes  foreign 
ciurencies,  foreign  exchange 
transactions  can  be  effected  on  a  cash 
basis  in  the  account. 

The  Board  is  adding  money  market 
mutual  funds  to  the  definition  of  cash 
equivalent  as  prop>osed  to  allow  these 
mutual  fund  shares  to  be  used  to  cover 
puts  in  the  cash  account.  In  response  to 
commenters,  the  Board  has  added 
language  to  section  220.8(a)(4)  to  make 
clear  that  cash  equivalents  covering 
options  transactions  may  be  held  in  the 
account  via  an  escrow  agreement. 

The  specific  option  transactions 
formerly  permitted  in  the  cash  account 
pursuant  to  section  220.8(a)(3)  have 
been  incorporated  into  a  definition  for 
covered  option  transactions  along  with 
new  authority,  effective  Jime  1, 1997,  for 
the  SROs  to  permit  additional 
transactions  with  finite  risk  in  this 
accoimt.  The  proposed  language  has 
been  modified  to  permit  greater 
flexibility  for  the  SROs.  This  flexibility 
includes  covering  (1)  transactions  in 
which  a  customer's  risk  is  not  a  fixed 
dollar  amoimt  but  is  effectively  limited 
to  the  value  of  the  assets  securing  it.  (2) 
transactions  in  which  early  exercise  of 
any  aspect  of  the  transaction  results  in 
contemporaneous  exercise  of  all  aspects, 
and  (3)  OTC  options  transactions.  SROs 
may  designate  covered  transactions  by 
category  if  they  choose  to  do  so. 

The  Board  is  amending  section 
220.8(b)(l)(ii),  the  cash  accoimt 
provision  covering  the  purchase  of 
foreign  securities  with  extended 
settlement  periods,  as  proposed,  so  that 
a  broker-dealer  will  not  be  required  to 
sell  a  customer's  securities  for  failure  to 
make  payment  imtil  one  day  beyond  the 


foreign  settlement  date.  Currently,  a 
broker-dealer  must  receive  its 
customer's  payment  by  settlement  date. 
Tlie  extra  day  will  allow  the  iHt^er- 
dealer  to  verify  that  its  failure  to  receive 
the  customer's  payment  is  not  due  to 
time  zone  differences,  error,  or  other 
exceptional  circumstances. 

Section  220. 1 1    Broker-Dealer  Credit 
Account 

Two  substantive  changes  proposed  by 
the  Board  are  being  made  to  section 
220.11(a),  Permissible  transactions. 
First,  the  Board  is  amending  section 
220.11(a]  to  permit  foreign  broker- 
dealers  to  use  this  account  for  deUvery- 
versus-payment  transactions  with  U.S. 
broker-dealers.  Under  this  amendment 
foreign  broker-dealers  are  referred  to  as 
"persons  regulated  by  a  foreign 
securities  authority."  Regulation  T 
incorporates  the  definitions  from 
section  3(a)  of  the  Act,  which  defines  a 
"foreign  securities  authority"  to  include 
entities  "empowered  by  a  foreign 
government  to  administer  or  enforce 
laws  as  they  relate  to  securities 
matters."  Several  conunenters  stated 
that  the  Board's  proposal  may  not 
encompass  entities  such  as  universal 
banks  that  are  generally  recognized  as 
broker-dealers  but  are  regulated  by  a 
banking  regulator  that  is  also 
responsible  for  securities  regulation  in 
that  covmtry.  The  Board  beUeves  that 
the  phrase  "person  regulated  by  a 
foreign  securities  authority,"  is  broad 
enough  for  purposes  of  Regiilation  T  to 
cover  universal  banks. 

The  Board  is  also  amending  section 
220.11(a)  to  include  "prime  broker" 
arrangements  set  up  under  SEC 
guidelines '  in  the  list  of  permissible 
transactions.  This  will  permit  use  of  the 
broker-dealer  credit  accoimt  by 
executing  broker-dealers  so  that  a 
customer's  transactions  may  be 
consolidated  at  the  customer °s  prime 
broker. 

In  1995,  the  Board  prop>osed  an 
amendment  to  clarify  that  the  joint  back 
office  (JBO)  arrangements  established 
pursuant  to  section  220.11(a)(2).  which 
allow  participant  broker-dealers  to  he 
treated  as  if  they  were  self-clearing 
broker-dealers,  require  a  reasonable 
relationship  between  the  owners'  equity 
interests  and  the  amount  of  business 
transacted  through  the  JBO.  The  Board's 
intention  in  1983  in  first  permitting  the 
formation  of  JBOs  was  to  allow  for 
economies  of  scale  among  registered 
broker-dealers,  and  the  Board  beUeved  it 
was  unnecessary  to  explicitly  require  a 
specific  capital  structiu^  to  ensure 
equitable  treatment  among  participants. 


'  See.  Fed.  Sec  L.  Rep.  (OCH)  1 76.819. 
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Several  commenters  noted  that  the 
Board °s  1995  proposal  was  ambiguous: 
others  suggested  that  the  current 
language  could  be  interpreted  to  prevent 
unreasonable  arrangements  without  the 
need  for  amendment;  and  several 
commenters.  including  some  opposed  to 
the  Board's  proposal,  were  in  favor  of 
involving  SROs  in  this  process.  After 
considering  the  comments,  the  Board 
has  decided  not  to  incorporate  its 
understanding  into  the  regulation  and 
believes  it  is  appropriate  to  rely  on  the 
authority  of  the  JBOs  examining 
authority  (SRO)  to  ensure  the 
reasonableness  of  [BO  arrangements 
under  its  supervision. 

Section  220. 1 2    Market  Functions 
Account 

The  Board  proposed  two  substantive 
amendments  to  this  section  and  is 
adopting  both  of  them.  First,  the  Board 
is  amending  section  220.12(b), 
Specialists,  to  delete  the  specific 
"permitted  offset  positions"  established 
by  the  Board  in  favor  of  SEC-approved 
rules  of  the  SROs.  Permitted  offset 
positions  are  entitled  to  good  faith 
margin,  and  allowing  exchange  rules  to 
govern  these  transactions  is  consistent 
with  the  Board's  intention  to  allow 
margin  requirements  for  options 
transactions  and  margin  requirements 
for  specialists  to  be  determined  by  the 
appropriate  market,  subject  to  SEC 
approval.  This  change  will  be  effective 
June  1.  1997. 

Second,  the  Board  is  revising  the 
description  of  OTC  marketmakers  and 
third  marketmakers  to  respond  to 
questions  raised  about  the  coverage  of 
this  provision.  The  revision  concerning 
third  marketmakers  mirrors  the 
language  in  Regulation  U,  while  the 
revision  concerning  OTC  marketmakers 
ensures  that  the  exempt  credit  available 
to  OTC  marketmakers,  like  the  exempt 
credit  for  specialists,  is  in  return  for 
market-making  obligations  enforced  by 
the  regulatory  authority  for  that  market. 

Section  220. 1 3     Arranging  for  Loans  by 
Others 

The  Board  is  amending  section  220.13 
to  permit  creditors  to  arrange  for  any 
credit  transaction  so  long  as  they  do  not 
willfully  arrange  credit  that  otherwise 
violates  the  Board's  margin  regulations. 
Currently,  broker-dealers  cannot  arrange 
for  transactions  they  could  not  engage  in 
themselves  unless  covered  by  one  of  the 
exceptions  found  in  this  section. 

Section  7  of  the  Act  requires  broker- 
dealers  to  comply  with  Federal  Reserve 
margin  regulations  when  they  "extend 
or  maintain  credit  or  arrange  for  the 
extension  or  maintenance  of  credit." 
Since  1938,  Regulation  T  has  contained 


a  provision  addressing  the  "arranging" 
of  credit  by  broker-dealers.  This 
provision  remained  unaltered  until 
1975.  when  the  Board  began  to  adopt 
exceptions  to  *he  general  prohibition. 
Although  the  arranging  prohibition  was 
intended  to  prevent  a  broker-dealer  from 
circumventing  Regulation  T  by 
arranging  for  another  lender  to  extend 
credit  that  the  broker-dealer  was 
prevented  from  extending  itself,  the 
Board's  regulations  now  cover  most  U.S. 
margin  lenders  directly.* 

One  of  the  most  basic  and  frequently 
raised  trends  noted  in  the  comments 
received  since  the  Board  announced  its 
review  of  Regulation  T  is  the  erosion  of 
barriers  between  broker-dealers  and 
other  lenders,  including  globalization  of 
the  securities  markets  and  the 
increasing  overlap  in  the  businesses  of 
these  various  lenders.  Several  trade 
associations  and  broker-dealers 
responded  favorably  to  the  Board's 
request  for  comment  on  applying  the 
arranging  restriction  only  to  credit  that 
otherwise  violates  the  Board's  margin 
regulations. 

The  Board  has  concluded  that  broker- 
dealers  should  be  permitted  to  arrange 
for  any  credit  that  is  not  directly 
prohibited  by  a  Federal  Reserve  margin 
regulation.  Elecause  a  broker-dealer  may 
not  know  all  of  the  credit  terms  agreed 
to  between  its  customer  and  the  actual 
lender,  the  amended  language  prohibits 
a  broker-dealer  from  willfully  arranging 
credit  that  violates  one  of  the  Board's 
margin  regulations.  The  ability  of 
broker-dealers  to  arrange  for  credit  in 
connection  with  new  issues  of  securities 
will  still  be  constrained  by  section  11(d) 
of  the  Act  and  the  rules  of  the  SEC 
issued  thereunder.^ 

Section  220. 1 6    Borrowing  and  Lending 
Securities 

The  Board  proposed  two  changes  for 
this  section,  and  is  adopting  both  of 
them.  First,  the  Board  is  expanding  the 
types  of  permissible  collateral  for 
securities  lending  transactions  to 
include  marginable  foreign  sovereign 
debt  securities  and  any  other  collateral 
that  is  acceptable  to  the  SEC  when  a 


*The  Board  adopted  Rat;ulation  U  in  1936  to 
covsr  securities  credit  extended  by  banks.  In  19M 
the  Board  adopted  Regulation  G  to  cover  most  other 
margin  lenders  in  the  United  States,  and  in  1971  the 
Board  adopted  Regulation  X  to  cover  U.S.  borrowers 
obtaining  margin  credit  against  U.S.  securities 
abroad. 

'  Section  1  l|d|  of  the  Act  prohibits  a  broker- 
dftalar  from  extending  or  maintaining  or  arranging 
for  the  extension  or  maintenance  of  credit  on  any 
newly  issued  security  if  the  broker-dealer  has  been 
involved  in  the  distribution  of  that  security  within 
the  past  thirty  days.  The  section  is  aimed  at 
preventing  a  broker-dealer  from  inducing  its 
customer  to  buy  on  credit  securities  which  it  has 
undertaken  to  distribute  to  the  public 


broker-dealer  borrows  securities  from  its 
customer.* 

Second,  the  Board  is  adding  a  new 
subsection  220.16(b)  to  allow  U.S. 
broker-dealers  to  lend  foreign  securities 
that  are  not  publicly  traded  in  the 
United  States  to  a  foreign  person  for  any 
purpose,  and  against  any  collateral, 
legally  permitted  in  the  foreign  country. 
Although  several  commenters  stated 
their  preference  for  also  extending  this 
liberalized  treatment  to  foreign  stocks 
that  are  publicly  traded  in  the  United 
States,  other  commenters,  including 
U.S.  securities  exchanges,  stressed  the 
importance  of  equal  treatment  in  this 
area  for  all  securities  that  are  publicly 
traded  in  the  United  States.  The  Board 
is  confirming  several  clarifications  in 
this  area  requested  by  the  commenters: 
(1)  a  foreign  security  not  listed  on 
NASDAQ  or  a  U.S.  national  securities 
exchange  is  not  "U.S.  traded"  solely 
because  American  Depository  Receipts 
(ADRs)  on  the  foreign  security  are 
traded  in  the  United  States;  (2)  new 
section  220.16(b)  is  not  mandatory  and 
creditors  may  continue  to  borrow  and 
lend  foreign  securities  under  the 
existing  rule  in  section  220.16(a);  and 
(3)  coverage  of  the  term  "foreign  lender" 
is  determined  by  the  status  of  the 
beneficial  owner  of  an  accoiuit  and 
includes  a  non-U.S.  person  with  a  U.S. 
investment  adviser  or  other  fiduciary. 
The  Board  is  also  amending  the 
language  that  was  proposed  to  make 
clear  that  a  creditor  may  borrow  foreign 
securities  pursuant  to  section  220.16(b) 
for  the  purpose  of  relending  them  to  a 
foreign  person  (or  relending  them  to  a 
U.S.  person  as  long  as  the  ultimate 
borrower  is  a  foreign  person). 

The  Board  is  also  amending  section 
220.16  to  address  questions  regarding 
"pre-borrowing,"  that  is  the  borrowing 
of  securities  in  anticipation  of  a  short 
sale.  Currently,  securities  may  be 
borrowed  for  a  permitted  purpose  when 
the  transaction  has  been  effected  "or  is 
in  immediate  prospect"."  The  section 
will  now  provide  that  a  creditor  who 
reasonably  anticipates  a  short  sale  may 
borrow  securities  up  to  one  standard 
settlement  cycle  in  advance  of  the  trade 
date.  The  standard  settlement  cycle  is 
contained  in  SEC  Rule  15c6-l  *°  and  is 
ciurrently  three  business  days. 


'The  SEC  requirements  are  found  in  Rule 
15c3-3  (17  CFR  240.15cJ-3). 

•See  12  CFR  220.103.  a  Board  InterpreUtion 
reprinted  in  the  Federal  Reserve  Regulatory  Service 
at  5-»72. 

>oi7CFR240  15c6-l. 
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Section  220. 1 7    Requirements  for  the 
List  of  Marginable  OTC  Stocks  and  the 
List  of  Foreign  Margin  Stocks 

The  Board  is  adopting  additional, 
alternative  criteria  for  determining 
which  foreign  stocks  qualify  as  margin 
equity  securities.  The  Board  has 
published  a  List  of  Foreign  Margin  Stock 
(Foreign  List)  since  1990,  using  criteria 
modeled  on  those  for  OTC  margin 
stocks.  In  the  1995  proposal,  the  Board 
asked  for  comment  on  whether  foreign 
stocks  should  also  be  marginable  if  they 
meet  two  criteria:  (1)  the  SEC  or  CFTC 
has  approved  trading  in  the  United 
States  of  options,  warrants,  or  futures  on 
a  foreign  securities  index  that  contains 
the  foreign  stock  and  (2)  the  stock  is 
deemed  to  have  a  "ready  market"  for 
piuposes  of  the  SEC's  net  capital  rule.^^ 
The  SEC  has  issued  a  no-action  letter 
that  effectively  treats  all  stocks  on  the 
Financial  Times/Standard  &  Poor's 
World  Actuaries  Indices  as  having  a 
"ready  market"  for  capital  purposes, 
and  requested  comment  on  adopting 

Tilatory  langtiage  to  this  effect.  ^^ 
one  of  the  commenters  opposed  the 
Board's  proposal  to  enlarge  the  number 
of  foreign  margin  stocks,  but  many 
suggested  modification  of  the  proposed 
criteria.  Some  comi^ .  ^ers  asked  the 
Board  to  use  the  SEC's  capital  rule's 
"ready  market"  test  as  a  criterion  for 
determining  the  margin  status  of  foreign 
securities,  "rhe  Board  has  concluded 
that  a  determination  that  a  foreign  stock 
has  a  "ready  market"  for  purposes  of  the 
SEC's  net  capital  rule  is  a  more 
particularized  determination  about  the 
collateral  value  of  the  stock  than  SEC  or 
CFTC  approval  for  trading  in  the  United 
States  of  an  index  product  containing 
the  stock.  The  Board  is  therefore 
adopting  this  test  as  an  alternate  method 
by  whidb  stocks  will  be  included  on  the 
Foreign  List.  To  implement  this  change, 
stocks  on  the  Financial  Times/Standard 
&  Poor's  Actuaries  World  Indices  will  be 
added  to  the  Board's  Foreign  List  as 
soon  as  practical. 

Comments  were  few  and 
contradictory  concerning  how  a  new 
test  for  foreign  margin  stocks  should  be 
integrated  with  the  Board's  Foreign  List. 
The  Board  is  requesting  additional 
comment  regarchng  the  Foreign  List  in 
the  proposed  rule  published  elsewhere 
today  in  the  Federal  Register. 

Section  220. 1 8    Supplemen  t:  Margin 
Requirements 

The  Board  is  increasing  the  coverage 
of  the  definitions  of  margin  security  and 
OTC  margin  bond  and  is  allowing  loan 
value  for  exchange-traded  options  that 


are  currently  denied  loan  value.  >'  The 
Board  is  also  changing  the  loan  value  of 
mutual  funds  whose  portfoUos  consist 
of  exempted  securities  and  money 
maricet  mutual  funds.  These  mutiial 
funds  were  previously  subject  to  the 
margin  for  margin  equity  securities 
(currently  50  percent)  and  today's 
amendments  will  instead  allow  good 
faith  loan  value. 

The  Board  is  amending  the  definition 
of  margin  security  to  cover  a  debt 
security  convertible  into  a  margin 
security.  This  mirrors  the  treatment  of 
convertible  bonds  in  Regulations  G  and 
U,  as  well  as  Regulation  T's  treatment  of 
foreign  convertible  bonds. 

The  Board  is  also  amending  the 
definition  of  OTC  margin  bond  to 
include  any  nonconvertible  debt 
security  with  an  investment  grade 
rating.  Although  commenters  suggested 
a  variety  of  ways  to  expand  the 
categories  of  unlisted  debt  securities 
entitled  to  good  faith  margin  as  "OTC 
margin  bonds,"  at  a  minimum  there  was 
agreement  that  an  investment  grade 
rating  (i.e.  a  rating  in  one  of  the  top  four 
rating  categories  by  a  nationally 
reco^iized  statistical  rating 
organization)  should  be  sufficient  to 
make  a  debt  security  marginable.  The 
Board  has  successfully  used  rating 
criteria  for  unregistered  mortgage- 
related  securities  ^*  and  foreign  debt 
securities  and  believes  it  is  now 
appoQpriate  to  enlarge  the  number  of 
quaUfying  ratings  and  extend  this 
treatment  to  other  debt  securities. 

The  Board  is  permitting  loan  value  for 
exchange-traded  options,  but  has 
modified  its  1995  proposal  that  options 
be  given  the  same  fifty  percent  loan 
value  if  listed  on  a  national  securities 
exchange  as  other  exchange-traded 
equity  seciuities.  Commenters, 
including  some  of  the  options 
exchanges,  indicated  that  the  time  value 
of  options  may  make  it  appropriate  to 
have  higher  margin  requirements  for 
options  approaching  expiration  and 
expressed  support  for  use  of  SRO  rules 
in  this  area  generally.  Rather  than 
adopting  a  flat  50  percent  margin 
requirement,  the  Board  is  incorporating 
into  Regulation  T  the  margin 


"  See  SEC  Rule  15c3-l  (17  CFR  240.15c»-l). 
"S8  FB  44310.  August  20.  1993. 


>>  Although  most  customers  cannot  purchase 
exchange-traded  options  on  credit,  specialists  in 
these  options  and  the  underlying  securities  have 
been  able  to  obtain  good  &ith  credit  on  options  for 
some  time. 

''The  Board  first  used  a  rating  requirement  when 
it  fulfilled  Congress'  mandate  under  the  Secondary 
Mortgage  Market  Enhancement  Act  of  1984  by 
making  a  "mortgage-related  security"  marginable. 
The  Congressional  definition  of  "mortgage-related 
security"  included  a  requirement  that  the  security 
be  rated  in  one  of  the  top  two  rating  categories  by 
a  nationally  recognized  statistical  rating 
organiration. 


requirements  estabUshed  by  the 
exchange  that  trades  the  option.  This 
change  will  also  respond  to  commenters 
seeking  confirmation  that  the  Board 
intends  to  allow  loan  value  for  options 
on  non-equity  securities.  To  ensure 
comparabihty  with  exchange-traded 
warrants  on  securities  indexes  and 
warrants  on  foreign  currency,  these 
products  will  also  be  subjected  to 
exchange  maintenance  margin  rules  in 
heu  of  specific  Regulation  T 
requirements.  Margin  requirements  for 
short  OTC  options  will  continue  to  be 
subject  to  the  rules  of  the  examining 
authority  of  the  broker-dealer  involved. 

Board  Interpretatioiis 

The  Board  has  begun  to  review  its 
interpretations  of  Regulation  T,  and  is 
deleting  eleven  interpretations  as  a  first 
step.  These  interpretations  have  either 
been  incorporated  directly  into  the 
regulation  or  have  become  moot  due  to 
subsequent  amendments.  The  Board 
will  continue  its  review  to  cover  the 
remaining  interpretations. 

Regulatory  Flexibility  Act 

The  amendments  being  adopted  are 
intended  to  simplify  regulatory 
requirements  and  eliminate  restrictions 
currently  imposed  on  broker-dealers 
and  their  customers.  The  Board  is  also 
increasing  reUance  on  the  rules  of  the 
SEC  and  SROs  so  that  Regulation  T  will 
reflect  maii^et  developments  that  are 
subsequently  approved  by  regulators 
with  primary  responsibility  for  the 
securities  markets.  The  B<Muti  beheves 
that  these  benefits  will  be  shared  by  all 
broker-dealers  and  the  amendments  virill 
not  have  a  substemtial  adverse  effect  on 
a  significant  number  of  small  broker- 
dealers. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(b)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this  rule. 

List  of  Subjects  in  12  CFR  Part  220 

Banks,  banking.  Brokers,  Credit, 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  Part  220  is  amended 
as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78c,  78g,  78h,  78q, 
and  78w. 
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2.  Sections  220.1  through  220.18  are 
revised  to  read  as  follows: 

{  220:1    Authoflly,  purpoM,  and  Mopa. 

(a)  Authority  and  purpose.  Regulation 
T  (this  part)  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (the  Board)  pursuant  to  the 
Securities  Exchange  Act  of  1934  (the 
Act)  (15  U  S.C.  78a  et  seq).  Its  principal 
purpose  is  to  regulate  extensions  of 
credit  by  and  to  brokers  and  dealers;  it 
also  covers  related  transactions  within 
the  Board's  authority  under  the  Act.  It 
imposes,  among  other  obligations, 
initial  margin  requirements  and 
payment  rules  on  securities 
transactions. 

(b)  Scope.  (1)  This  part  provides  a 
margin  account  and  eight  special 
purpose  accounts  in  which  to  record  all 
Financial  relations  between  a  customer 
and  a  creditor  Any  transaction  not 
specifically  permitted  m  a  sf>ecial 
account  shall  be  recorded  in  a  margin 
account. 

(2)  This  part  does  not  preclude  any 
exchange,  national  securities 
ass(x:iation,  or  cretlitor  from  imposing 
additional  requirements  or  taking  action 
for  its  own  protection 

(3)  This  part  does  not  apply  to 
tran.sactions  between  a  customer  and  a 
broker  or  dealer  registered  only  under 
section  15C  of  the  Aci 

§220.2    Daflnlttona. 

The  terms  used  in  this  part  have  the 
meanings  given  th<fm  in  sac:tion  3(a)  of 
the  Act  or  as  definml  m  this  section. 

Cash  equivalent  means  secunties 
issued  or  guaranteed  bv  the  United 
States  or  its  agencies,  negotiable  bank 
certiric:ates  of  deposit,  hankers 
acceptances  issued  by  banking 
institutions  in  the  llnite<l  .States  and 
payahlti  in  the  I'nited  Stattnj,  or  money 
market  mutual  funds. 

Covered  option  transaction  means: 

( 1 )  In  the  case  of  a  short  call,  the 
underlvinn  asstrt  (or  a  secuntv 
immediately  convertible  into  the 
underlying  a.sset.  without  the  payment 
of  money)  is  held  in  or  punhased  for 
the  account  on  the  same  day,  and  the 
option  premium  is  held  in  the  account 
until  cash  payment  for  the  underlying 
dsset  or  convertible  se<:urity  is  received, 
or 

(2)  In  the  ca.se  of  a  short  put.  the 
creditor  obtains  cash  in  an  amount 
equal  to  the  exen  ise  pnce  or  holds  in 
the  account  cash  equivalents  with  a 
current  market  value  at  least  equal  to 
the  exen  ise  pnre  antl.  except  in  the 
case  of  monev  market  mutual  funds, 
with  one  year  or  less  to  maturity,  or 

(3)  In  the  case  of  a  short  put  or  short 
call,  the  creditor  verifies  that  the 


appropriate  escrow  agreement  will  be 
delivered  to  the  creditor  promptly  and 
the  option  premium  is  held  in  the 
account  until  such  delivery  is  made;  or 

(4)  Beginning  June  1.  1997.  any  other 
transaction  involving  options  or 
warrants  in  which  the  customer's  risk  is 
limited  and  all  elements  of  the 
transaction  are  subject  to 
contemporaneous  exercise  if: 

(i)  the  amount  at  risk  is  held  in  the 
account  in  cash,  cash  equivalents,  or  via 
an  escrow  receipt;  and 

(ii)  the  transaction  is  eligible  for  the 
cash  account  by  the  rules  of  the 
registered  national  securities  exchange 
authorized  to  trade  the  option  or 
warrant  or  by  the  rules  of  the  creditor's 
examining  authority  in  the  case  of  an 
unregistered  option,  provided  that  all 
such  rules  have  been  approved  or 
amended  by  the  SEC. 

Credit  balance  means  the  cash 
amount  due  the  customer  in  a  margin 
account  after  debiting  amounts 
transferred  to  the  special  memorandum 
account. 

Creditor  means  any  broker  or  dealer 
(as  deGned  in  sections  3(a)(4)  and 
3(a)(5)  of  the  Act),  any  member  of  a 
national  securities  exchange,  or  any 
person  associate^fwith  a  broker  or 
dealer  (as  defined  in  section  3(a)(18)  of 
the  Ad),  except  for  business  entities 
controlling  or  under  common  control 
with  the  creditor. 

Customer  includes:  ■• 

( 1 )  Any  f>erson  or  persons  acting 
)ointly: 

(i)  To  or  for  whom  a  creditor  extends, 
arranges,  or  maintains  any  credit;  or 

(ii)  who  would  be  considered  a 
customer  of  the  creditor  according  to  the 
ordinary  usage  of  the  trade; 

(2)  .^ny  partner  in  a  firm  who  would 
be  considered  a  customer  of  the  firm 
absent  the  partnership  relationship;  and 

(3)  Any  joint  venture  in  which  a 
creditor  participates  and  which  would 
be  considered  a  customer  of  the  creditor 
if  the  creditor  were  not  a  participant. 

Debit  balance  means  the  cash  amount 
owed  to  the  creditor  in  a  margin  account 
after  debiting  amounts  transferred  to  the 
spe<  lal  memorandum  account. 

Deliver,  against  payment.  Payment 
iiffuinst  delivery,  or  a  COD.  transaction 
refers  to  an  arrangement  under  which  a 
creflitor  and  a  customer  agree  that  the 
cre<iitor  will  deliver  to.  or  accept  from, 
the  customer,  or  the  customer's  agent,  a 
security  against  full  payment  of  the 
purchase  price 

Equity  means  the  total  current  market 
value  of  security  positions  held  in  the 
margin  account  plus  any  credit  balance 
lt>ss  the  debit  balance  in  the  margin 
account. 


Escrow  agreement  means  any 
agreement  issued  in  connection  with  a 
call  or  put  option  under  which  a  bank 
or  any  i^rson  designated  as  a  control 
location  under  paragraph  (c)  of  SEC 
Rule  15c3-3  (17  CFR  240.15c3-3(c)). 
holding  the  underlying  asset  or  required 
cash  or  cash  equivalents,  is  obligated  to 
deliver  to  the  creditor  (in  the  case  of  a 
call  option)  or  accept  from  the  creditor 
(in  the  case  of  a  put  option)  the 
underlying  asset  or  required  cash  or 
cash  equivalent  against  payment  of  the 
exercise  price  upon  exercise  of  the  call 
or  put. 

Examining  authority  means: 

(1)  The  national  securities  exchange 
or  national  securities  association  of 
which  a  creditor  is  a  member;  or 

(2)  If  a  member  of  more  than  one  self- 
regulatory  organization,  the  organization 
designated  by  the  SEC  as  the  examining 
authority  for  the  creditor. 

Exempted  securities  mutual  fund 
means  any  security  issued  by  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  use.  80a-8),  provided 
the  company  has  at  least  95  percent  of 
its  assets  continuously  invested  in 
exempted  securities  (as  defined  in 
section  3(a)(12)  of  the  Act). 

Foreign  margin  stock  means  a  foreign 
security  that  is  an  equity  security  and 
that  appears  on  the  Board's  periodically 
published  List  of  Foreign  Margin  Stocks. 

Foreign  person  means  a  person  other 
than  a  United  States  p>erson  as  defined 
in  section  7(f).  of  the  Act. 

Foreign  security  means  a  security 
issued  in  a  jurisdiction  other  than  the 
United  States. 

Good  faith  margin  means  the  amount 
of  margin  which  a  creditor.exercising 
sound  credit  judgment,  would 
customarily  require  for  a  specified 
security  position  and  which  is 
established  without  regard  to  the 
customer's  other  assets  or  secimties 
positions  held  in  connection  with 
unrelated  transactions. 

In  or  at  the  money  means,  until  June 
1.  1997,  the  current  market  price  of  the 
underlying  security  is  not  more  than 
one  standard  exercise  interval  below 
(with  respect  to  a  call  option)  or  above 
(with  respect  to  a  put  option)  the 
exercise  price  of  the  option. 

In  the  money  means  the  current 
market  price  of  the  underlying  asset  or 
index  is  not  below  (with  respect  to  a  call 
option)  or  above  (with  respect  to  a  put 
option)  the  exercise  price  of  the  option. 

Margin  call  means  a  demand  by  a 
creditor  to  a  customer  for  a  deposit  of 
additional  cash  or  securities  to 
eliminate  or  reduce  a  margin  deficiency 
as  required  under  this  part. 


Margin  deficiency  means  the  amount 
by  which  the  required  mai;gin  exceeds 
the  equity  in  the  margin  account. 

Margin  excess  means  the  amount  by 
which  the  equity  in  the  margin  account 
exceeds  the  required  margin.  When  the 
margin  excess  is  represented  by 
securities,  the  current  value  of  the 
secimties  is  subject  to  the  percentages 
set  forth  in  §  220.18  (the  Supplement). 

Margin  security  means: 

(1)  i^y  registered  security; 

(2)  Any  OTC  margin  stock; 

(3)  Any  OTC  margin  bond; 

(4)  Any  OTC  security  designated  as 
qualified  for  trading  in  the  National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (NMS  security); 

(5)  Any  security  issued  by  either  an 
open-end  investment  company  or  luiit 
investment  trust  which  is  registered 
under  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8); 

(6)  Any  foreign  margin  stock;  or 

(7)  Any  debt  secvirity  convertible  into 
a  margin  security. 

Money  market  mutitol  fund  means 
any  security  issued  by  an  investment 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-8)  that  is  considered  a 
money  market  fund  imder  SEC  Rule  2a- 
-7  (17  CFR  270.2a-7). 

Nonexempted  security  means  any 
security  other  than  an  exempted 
secxirity  (as  defined  in  section  3(a)(12) 
of  the  Act). 

Nonmember  bank  means  a  bank  that 
is  not  a  member  of  the  Federal  Reserve 
System. 

Non-U.  S.  traded  foreign  security 
means  a  foreign  security  that  is  neither 
a  registered  security  nor  one  listed  on 
NASDAQ. 

OTC  margin  bond  means: 

(1)  A  debt  security  not  traded  on  a 
national  securities  exchange  which 
meets  all  of  the  following  requirements: 

(i)  At  the  time  of  the  original  issue,  a 
principal  amoimt  of  not  less  than 
$25,000,000  of  the  issue  was 
outstanding; 

(ii)  The  issue  was  registered  under 
section  5  of  the  Securities  Act  of  1933 
(15  U.S.C.  77e)  and  the  issuer  either 
files  periodic  reports  piu^uant  to  section 
13(a)  or  15(d)  of  the  Act  or  is  an 
insurance  company  which  meets  all  of 
the  conditions  specified  in  section 
12(g)(2)(G)  of  the  Act;  and 

(iii)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  or 

(2)  A  private  pass-through  security 
(not  guaranteed  by  an  agency  of  the  U.S. 
government)  meeting  all  of  the 
following  requirements: 


(i)  An  aggregate  principal  amount  of 
not  less  than  $25,000,000  (which  may 
be  issued  in  series)  was  issued^ursuant 
to  a  registration  statement  filed  with  the 
SEC  imder  section  5  of  the  Securities 
Act  of  1933  (15  U.S.C.  77e); 

(ii)  Ciurent  reports  relating  to  the 
issue  have  been  filed  with  the  SEC;  and 

(iii)  At  the  time  of  the  credit 
extension,  the  creditor  has  a  reasonable 
basis  for  believing  that  mortgage 
interest,  principal  payments  and  other 
distributions  are  being  passed  through 
as  required  and  that  the  servicing  agent 
is  meeting  its  material  obligations  imder 
the  terms  of  the  offering;  or 

^3)  A  mortgage  related  security  as 
defined  in  section  3(a)(41)  of  the  Act;  or 

(4)  A  debt  security  issued  or 
guaranteed  as  a  general  obligation  by  the 
government  of  a  foreign  country,  its 
provinces,  states,  or  cities,  or  a 
supranational  entity,  if  at  the  time  of  the 
extension  of  credit  one  of  the  following 
is  rated  in  one  of  the  two  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization: 

(i)  The  issue; 

(ii)  The  issuer  or  guarantor 
(implicitly);  or 

(iii)  Other  outstanding  unsecured 
long-term  debt  securities  issued  or 
guaranteed  by  the  government  or  entity; 
or 

(5)  A  foreign  security  that  is  a 
nonconvertible  debt  security  that  meets 
all  of  the  following  requirements: 

(i)  At  the  time  oi  original  issue,  a 
principal  amount  of  at  least 
$100,000,000  was  outstanding; 

(ii)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  and 

(iii)  At  the  time  of  the  extension  of 
credit,  the  issue  is  rated  in  one  of  the 
two  highest  rating  categories  by  a 
nationally  recognized  statistical  rating 
organization;  or 

(6)  Any  nonconvertible  debt  security 
that  meets  all  of  the  following 
requirements: 

(i)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  and 

(ii)  At  the  time  of  the  extension  of 
credit,  the  issue  is  rated  in  one  of  the 
four  highest  rating  categories  by  a 
nationally  recognized  statistical  rating 
organization. 

OTC  margin  stock  means  any  equity 
security  traded  over-the-counter  that  the 
Board  has  determined  has  the  degree  of 
national  investor  interest,  the  depth  and 
breadth  of  market,  the  availability  of 
information  respecting  the  security  and 


its  issuer,  and  the  character  and 
permanence  of  the  issuer  to  warrant 
being  treated  like  an  equity  security 
traded  on  a  national  securities 
exchange.  An  OTC  stock  is  not 
considered  to  be  an  OTC  margin  stock 
unless  it  appears  on  the  Board's 
p>eriodically  published  list  of  OTC 
margin  stocks. 
Overiying  option  means: 

(1)  A  put  option  purchased  or  a  call 
option  written  against  a  long  position  in 
an  underlying  asset  in  the  specialist 
record  in  §  220.12(b);  or 

(2)  A  call  option  purchased  or  a  put 
option  written  against  a  short  position 
in  an  underlying  asset  in  the  specialist 
record  in  §  220.12(b). 

Payment  period  means  the  number  of 
business  days  in  the  standard  securities 
settlement  cycle  in  the  United  States,  as 
defined  in  paragraph  (a)  of  SEC  Rule 
15c6-l  (17  CFR  240.15c6-l(a)),  plus 
two  business  days. 

Permitted  offset  position  means,  in 
the  case  of  an  option  in  which  a 
specialist  makes  a  market,  a  position  in 
the  underlying  asset  or  other  related 
assets,  and  in  the  case  of  other  securities 
in  which  a  specialist  makes  a  market,  a 
position  in  options  overlying  the 
securities  in  which  a  speciahst  makes  a 
market,  provided  the  positions  qualify 
as  permitted  offsets  under  the  rules  of 
the  national  secimties  exchange  with 
which  the  specialist  is  registered,  and 
further  provided  all  such  rules  have 
been  approved  or  amended  by  the  SEC. 
Until  June  1. 1997,  permitted  offsets  are 
determined  by  reference  to  section 
220.12(b)(6). 

Purpose  credit  means  credit  for  the 
purpose  of: 

(1)  Buying,  carrying,  or  trading  in 
securities;  or 

(2)  Buying  or  carrying  any-part  of  an 
investment  contract  security  which 
shall  be  deemed  credit  for  the  purpose 
of  buying  or  carrying  the  entire  security. 

Registered  security  means  any 
security  that: 

(1)  Is  registered  on  a  national 
securities  exchange;  or 

(2)  Has  unlisted  trading  privileges  on 
a  national  securities  exchange. 

Short  call  or  short  put  means  a  call 
option  or  a  put  option  that  is  issued, 
endorsed,  or  guaranteed  in  or  for  an 
account. 

(1)  A  short  call  that  is  not  cash-settled 
obligates  the  customer  to  sell  the 
underlying  asset  at  the  exercise  price 
upon  receipt  of  a  valid  exercise  notice 
or  as  otherwise  required  by  the  option 
contract. 

(2)  A  short  put  that  is  not  cash-settled 
obligates  the  customer  to  purchase  the 
underlying  asset  at  the  exercise  price 
upon  receipt  of  a  valid  exercise  notice 
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or  as  otherwise  required  by  the  option 
contract 

(3)  A  short  call  or  a  short  put  that  i> 
cash-settled  obligates  the  customer  to 
pay  the  bolder  of  an  in  the  money  long 
put  or  long  call  who  has.  or  has  been 
deemed  to  have,  exercised  the  option 
the  cash  difference  between  the  exercise 
price  and  the  current  assigned  value  of 
the  option  as  established  by  the  option 
contract 

Specialist  joint  account  means  an 
account  whirii,  by  written  agreement, 
provides  for  the  commingling  of  the 
secuntv  positions  of  the  p>articipants 
and  a  sharing  of  profits  and  losses  from 
the  account  nn  some  predetermined 
ratio 

Underlying  asset  means: 

(1)  the  secuntv  or  other  asset  that  will 
be  delivered  upon  exercise  of  an  option: 
or 

(2)  In  the  case  of  a  cash -sett  led  option, 
the  securities  or  other  assets  which 
compnse  the  index  or  other  measure 
from  which  the  option's  value  is 
derived. 


|22a3 

(a)  Records  The  creditor  shall 
maintain  a  record  for  each  account 
showing  the  full  details  of  all 
transactions 

(b)  Separation  of  accounts  Except  as 
provided  for  in  the  margin  account  and 
the  special  memorandum  account,  the 
requirements  of  an  account  may  not  be 
met  by  considering  items  in  any  other 
account   If  withdrawals  of  cash  or 
secunties  are  permitted  under  the 
regulation,  written  entnes  shall  be  made 
when  cash  or  setninties  are  used  for 
purposes  of  meeting  requirements  in 
another  account 

(c)  Maintenance  nf  credit  Except  as 
prohibited  by  this  part,  any  (  rwdil 
initiallv  extended  in  compliance  with 
this  pari  may  be  maintained  regardless 
of 

( 1 )  Reductions  in  the  customer's 
equity  resulting  from  (iianges  in  market 
prices. 

(2)  Any  secuntv  in  an  aisrount  ceasing 
to  be  margin  or  exempte<l,  or 

(3)  .^ny  change  in  tno  margin 
requirements  pres<;nbetl  under  this  part 

(d)  (fiiuran/*^  o/^(j<re>unts   Nti 
guarantee  of  a  c  ustomer's  account  shall 
be  given  dnv  effe«  t  for  pur^x)ses  of  this 
part 

|t>)  Hetf'ipt  (if  funds  it  sfi-untifs   ( 1 ) 
.\  creditor,  acting  in  giMxl  faith,  may 
accept  as  immetiiate  payment 

(i)  ( j«-sh  or  any  chet  k.  liraf^.  or  <ird»«r 
payable  on  prt's»'iitalion.  or 

(ii)  Any  secuntv  with  sight  draft 
iittaiJied 

(2)  A  creilitor  may  treat  a  security. 
(-he<:k  or  draf^  as  r»<:eive«l  upon  wntlen 


notification  b-om  another  creditor  that 
the  specified  security,  check,  or  draft 
has  been  sent. 

(3)  Upon  notification  that  a  check, 
draft,  or  order  has  been  dishonored  or 
when  securities  have  not  been  received 
within  a  reasonable  time,  the  creditor 
shall  take  the  action  required  by  this 
pari  when  payment  or  securities  are  not 
received  on  time. 

(4)  To  temporarily  finance  a 
customer's  receipt  of  securities  pureuant 
to  an  employee  benefit  plan  registered 
on  SEC  Form  S-8  or  the  withholding 
taxes  for  an  employee  stock  award  plan, 
a  creditor  may  accept,  in  lieu  of  the 
securities,  a  properly  executed  exerdae 
notice,  where  applicable,  and 
instructions  to  the  issuer  to  deliver  the 
stock  to  the  creditor.  Prior  to 
ac(»ptance.  the  creditor  must  verify  that 
the  issuer  will  deliver  the  securities 
promptly  and  the  customer  must 
designate  the  account  into  which  the 
securities  are  to  be  deposited. 

(f)  Exchange  of  securities.  (1)  To 
enable  a  customer  to  participate  in  an 
offer  to  exchange  securities  which  is 
made  to  all  holden  of  an  issue  of 
securities,  a  creditor  may  submit  for 
exchange  any  securities  held  in  a 
margin  account,  without  regard  to  the 
other  provisions  of  this  part,  provided 
the  consideration  received  is  deposited 
into  the  account. 

(2)  If  a  nonmargin,  nonexempted 
security  is  acquired  in  exchange  for  a 
margin  security,  its  retention, 
withdrawal,  or  tale  within  60  days 
following  Its  acquisition  shall  be  treated 
as  if  the  security  is  a  margin  security 

(gj  Valuing  secunties.  The  current 
market  value  of  a  security  shall  be 
determined  as  follows: 

( 1 )  Throughout  the  day  of  the 
purchase  or  sale  of  a  security,  the 
creditor  shall  use  the  security's  total 

( ost  uf  purchase  or  the  net  proceeds  of 
Its  sale  including  any  commissions 
charged 

(2)  At  any  other  time,  the  creditor 
shall  use  the  closing  sale  price  of  the 
secunty  un  the  preceding  business  day. 
as  shown  by  any  regularly  published 
reporting  or  quotation  service.  If  there  is 
no  closing  pnce.  the  creditor  may  use 
any  reasonable  estimate  of  the  market 
value  of  the  secunty  as  of  the  close  of 
business  on  the  preceding  business  day. 

(h)  Inncxent  mistakes  If  any  failure  to 
(.(xnply  with  this  part  results  from  a 
mistake  made  in  good  faith  in  executing 
d  transaction  or  calculating  the  amount 
of  margin,  the  creditor  shall  not  be 
deemed  in  violation  of  this  part  if. 
prt)mptly  after  the  discovery  of  the 
mistake,  the  creditor  takes  appropnate 
corrective  action. 


(i)  Foreign  currency.  Freely 
convertible  foreign  currency  may  be 
treated  at  its  U.S.  dollar  equivalent, 
provided  the  currency  is  marked-to- 
market  daily. 

1 220.4    Margin  aooount 

(a)  Margin  transactions.  (1)  All 
transactions  not  specifically  authorized 
for  inclusion  in  another  account  shall  be 
recorded  in  the  margin  accoimt. 

(2)  A  creditor  may  establitb  separate 
margin  accounts  for  the  same  person  to: 

(i)  Clear  transactions  for  other 
creditora  where  the  transactions  are 
introduced  to  the  clearing  creditor  by 
separate  creditora:  or 

(ii)  Clear  transactions  through  other 
creditora  if  the  transactions  are  cleared 
by  separate  credittws;  or 

(iii)  Provide  one  or  more  accounts 
over  which  the  creditor  or  a  third  (>arty 
investment  adviser  has  investment 
discretion. 

(b)  Required  margirt—{\] 
Applicability.  The  required  margin  for 
each  long  or  short  position  in  securities 
is  set  for^  in  §  220.18  (the  Supplement) 
and  is  subject  to  the  following 
exceptions  and  special  provisions. 

(2)  Short  sale  against  the  box.  A  short 
sale  "against  the  box"  shall  be  treated  as 
a  long  sale  for  the  purpose  of  computing 
the  eouity  and  the  required  margin. 

(3)  When-issued  securities.  The 
required  margin  on  a  net  long  or  net 
short  commitment  in  a  when-issued 
security  is  the  margin  that  would  be 
required  if  the  security  were  an  issued 
margin  security,  plus  any  unrealized 
loss  on  the  commitment  or  less  any 
unrealized  gain. 

(4)  Stock  used  as  cover,  (i)  When  a 
short  p>osition  held  in  the  account  serves 
in  lieu  of  the  required  margin  for  a  short 
put.  the  amount  prescribed  by 
paragraph  (b)(1)  of  this  section  as  the 
amount  to  be  added  to  the  required 
margin  in  respect  of  short  sales  shall  be 
increased  by  any  unrealized  loss  on  the 
position. 

(ii)  When  a  security  held  in  the 
account  serves  in  Ueu  of  the  required 
margin  for  a  short  call,  the  security  shall 
be  valued  at  no  greater  than  the  exercise 
price  of  the  short  call. 

(5)  Accounts  of  partners.  If  a  partner 
of  the  creditor  has  a  margin  account 
with  the  creditor,  the  creditor  shall 
disregard  the  partner's  financial 
relations  with  the  firm  (as  shown  in  the 
partner's  capital  and  ordinary  drawing 
accounts)  in  calculating  the  margin  or 
equity  of  the  partner's  margin  account. 

(6)  Contribution  to  joint  venture.  If  a 
margin  account  is  the  account  of  a  joint 
venture  in  which  the  creditor 
participates,  any  interest  of  the  creditor 
in  the  joint  account  in  excess  of  the 
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interest  which  the  creditor  would  have 
on  the  basis  of  its  right  to  share  in  the 
profits  shall  be  treated  as  an  extension 
of  credit  to  the  joint  account  and  shall 
be  margined  as  such. 

(7)  Transfer  of  accounts,  (i)  A  margin 
account  that  is  transferred  from  one 
creditor  to  another  may  be  treated  as  if 
it  had  been  maintained  by  the  transferee 
from  the  date  of  its  origin,  if  the 
transferee  accepts,  in  good  faith,  a 
signed  statement  of  the  transferor  (or,  if 
that  is  not  practicable,  of  the  customer), 
that  any  margin  call  issued  under  this 
part  has  been  satisfied. 

(ii)  A  margin  accoimt  that  is 
transferred  from  one  customer  to 
another  as  part  of  a  transaction,  not 
undertaken  to  avoid  the  requirements  of 
this  part,  may  be  treated  as  if  it  had  been 
maintained  for  the  transferee  from  the 
date  of  its  origin,  if  the  creditor  accepts 
in  good  faith  and  keeps  vtrith  the 
transferee  account  a  signed  statement  of 
the  transferor  describing  the 
circumstances  for  the  transfer. 

(8)  Credit  denominated  in  foreign 
currency.  A  creditor  may  extend  credit 
denominated  in  any  freely  convertible 
foreign  currency. 

(9)  Options.  The  following  provisions 
are  in  force  imtil  June  1,  1997: 

(i)  Margin  or  cover  for  options  on 
exempted  debt  securities,  certificates  of 
deposit,  stock  indices,  or  secunties 
exchange  traded  options  on  foreign 
currencies.  The  required  margin  for 
each  transaction  involving  any  short  put 
or  short  call  on  an  exempted  debt 
security,  certificate  of  deposit,  stock 
index,  or  foreign  currency  (if  the  option 
is  traded  on  a  securities  exchange),  shall 
be  the  amount  or  position  in  lieu  of 
margin  set  forth  in  §  220.18  (the 
Supplement). 

(li)  Margin  for  options  on  equity 
securities.  The  required  margin  for  each 
transaction  involving  any  short  put  or 
short  call  on  an  equity  security  shall  be 
the  amount  set  forth  in  §  220.18  (the 
Supplement). 

(lii)  Cover  or  positions  in  lieu  of 
margin.  No  margin  is  required  for  an 
option  written  on  an  equity  security 
position  when  the  account  holds  any  of 
the  following: 

(A)  The  underlying  asset  in  the  case 
of  a  short  call,  or  a  short  position  in  the 
underlying  asset  in  the  case  of  a  short 
put; 

(B)  Securities  immediately  convertible 
into  or  exchangeable  for  the  underlying 
asset  without  the  payment  of  money  in 
the  case  of  a  short  call,  if  the  right  to 
convert  or  exchange  does  not  expire  on 
or  before  the  expiration  date  of  the  short 
call; 

(C)  An  escrow  agreement  for  the 
underlying  security  or  foreign  exchange 


(in  the  case  of  a  short  call)  or  cash  (in 
the  case  of  a  short  put); 

(D)  A  long  call  on  the  same  number 
of  shares  of  the  same  underlying  asset 
if  the  long  call  does  not  expire  before 
the  expiration  date  of  the  ^ort  call,  and 
if  the  amoimt  (if  any),  by  which  the 
exercise  price  of  the  long  call  exceeds 
the  exercise  price  of  the  short  call  is 
deposited  in  the  accoimt; 

(E)  A  long  put  on  the  same  number  of 
shares  of  the  same  underlying  asset  if 
the  long  put  does  not  expire  before  the 
expiration  date  of  the  short  put,  and  if 
the  amoimt  (if  any),  by  which  the 
exercise  price  of  the  siiort  put  exceeds 
the  exercise  price  of  the  long  put  is 
deposited  in  the  accoimt; 

(F)  A  warrant  to  purchase  the 
underlying  asset,  in  the  case  of  a  short 
call,  if  the  warrant  does  not  expire  on 
or  before  the  expiration  date  of  the  short 
call,  and  if  the  amount  (if  any),  by 
which  the  exercise  price  of  the  short  call 
is  deposited  in  the  accoimt.  A  warrant 
used  in  lieu  of  the  required  margin 
under  this  provision  shall  contribute  no 
equity  to  the  account. 

(iv)  Straddles.  When  both  a  short  put 
and  a  short  call  are  in  a  margin  account 
on  the  same  number  of  shares  of  the 
same  underlying  security,  the  required 
margin  shall  be  the  margin  on  either  the 
short  put  of  the  short  csll,  whichever  is 
greater,  plus  any  unrealized  loss  on  the 
other  option. 

(v)  Exclusive  designation.  The 
customer  may  designate  at  the  time  the 
option  order  is  entered  which  security 
position  held  in  the  account  is  to  serve 
in  lieu  of  the  required  margin,  if  such 
service  is  offered  by  the  creditor,  or  the 
customer  may  have  a  standing 
agreement  with  the  creditor  as  to  the 
method  to  be  used  for  determining  on 
any  given  day  which  security  position 
will  be  used  in  lieu  of  the  margin  to 
support  an  option  transaction.  Any 
security  held  in  the  account  which 
serves  in  lieu  of  the  required  margin  for 
a  short  put  or  a  short  call  shall  be 
unavailable  to  support  any  other  option 
transaction  in  the  account. 

(c)  When  additional  margin  is 
required — (1)  Computing  deficiency.  All 
transactions  on  the  same  day  shall  be 
combined  to  determine  whether 
additional  margin  is  required  by  the 
creditor.  For  the  purpose  of  computing 
equity  in  an  account,  security  positions 
are  established  or  eliminated  and  a 
credit  or  debit  created  on  the  trade  date 
of  a  security  transaction.  Additional 
margin  is  required  on  any  day  when  the 
dav's  transactions  create  or  increase  a 
margin  deficiencv  in  the  account  and 
shall  be  for  the  amount  of  the  margin 
deficiency  so  created  or  increased. 


(2)  Satisfaction  of  deficiency.  The 
additional  required  margin  may  be 
satisfied  by  a  transfer  from  the  special 
memorandum  accoimt  or  by  a  deposit  of 
cash,  margin  securities,  exempted 
securities,  or  any  combination  thereof 

(3)  Time  limits,  (i)  A  margin  call  shall 
be  satisfied  within  one  payment  period 
after  the  margin  deficiency  was  created 
or  increased. 

(ii)  The  payment  period  may  be 
extended  for  one  or  more  limited 
periods  upon  application  by  the  creditor 
to  its  examining  authority  unless  the 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action. 
Applications  shall  be  filed  and  acted 
upon  prior  to  the  end  of  the  payment 
period  or  the  expiration  of  any 
subsequent  extension. 

(4)  Satisfaction  restriction.  Any 
transaction,  position,  or  deposit  that  is 
used  to  satisfy  one  requirement  imd«' 
this  part  shall  be  unavailable  to  satisfy 
any  other  requirement. 

(d)  Liquidation  in  lieu  of  deposit.  If 
any  margin  call  is  not  met  in  full  within 
the  required  time,  the  creditor  shall 
liquidate  securities  sufficient  to  meet 
the  margin  call  or  to  eliminate  any 
margin  deficiency  existing  on  the  day 
such  liquidation  is  required,  whichever 
is  less.  If  the  margin  deficiency  created 
or  increased  is  $1000  or  less,  no  action 
need  be  taken  by  the  creditor. 

(e)  Withdrawals  of  cash  or  securities. 
(1)  Cash  or  securities  may  be  withdrawn 
from  an  account,  except  if: 

(i)  Additional  cash  or  securities  are 
required  to  be  deposited  into  the 
account  for  a  transaction  on  the  same  or 
a  previous  day;  or 

(ii)  The  withdrawal,  together  with 
other  transactions,  deposits,  and 
withdrawals  on  the  same  day.  would 
create  or  increase  a  margin  deficiency. 

(2)  Margin  excess  may  be  withdrawn 
or  may  be  transferred  to  the  special 
memorandum  account  (§220.5)  by 
making  a  single  entry  to  that  account 
which  will  represent  a  debit  to  the 
margin  account  ana  a  credit  to  the 
special  memorandum  account. 

(3)  If  a  creditor  does  not  receive  a 
distribution  of  cash  or  securities  which 
is  payable  with  respect  to  any  security 
in  a  margin  account  on  the  day  it  is 
payable  and  withdrawal  would  not  be 
permitted  under  paragraph  (e)  of  this 
section,  a  withdrawal  transaction  shall 
be  deemed  to  have  occurred  on  the  day 
the  distribution  is  payable. 

(f)  Interest,  service  charges,  etc.  (1) 
Without  regard  to  the  other  provisions 
of  this  section,  the  creditor,  in  its  usual 
practice,  may  debit  the  following  it«ns 
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to  n  margin  innninl  if  th«'v  arw 
con»iil«nHi  in  laic  iilntinn  the  fuilanin  nf 
«ur.h  a<;t:i)unl 

(i)  IntHtT^it  (  hdrxml  on  i.rvtlil 
inaintamml  in  th»'  margin  a<  i  oant 

(ill  Premium.H  on  "MHunti***  tH)rr«)w»t<l 
in  nmn«Htnin  with  short  <ial»'«  or  lo 
t'ffwt  ileliverv. 

(ml  Divi(l«n»l«.  int«irt»st.  or  other 
distributions  iluf  on  tKJrrovMwl 
s*»«:un  tit's, 

(iv)  (.Dmniunuation  or  shipping 
(■.hary»>*  with  rwip»Ht  to  transat  tions  m 
the  margin  a<  lount   ami 

(v)  Anv  other  "M^rviiii  (  hargfs  whi(  h 
thu  (  reditor  mav  impos*' 

(.;i  .\  (  rwiitor  mav  pt-niiil  inturnM. 
dividends,  or  other  distributions 
(  roiiitmi  to  a  margin  account  to  b« 
withdrawn  from  the  ati  ount  if 

(i)  The  withdrawal  do«s  not  cntate  or 
inr.rnasw  a  margin  deficieiu  v  in  the 
account,  or 

(ii)  The  current  market  value  uf  any 
securities  withdrawn  dmts  not  Bxx.e«Ml 
10  p«n:ent  of  the  currt'nt  market  value 
of  the  swuntv  with  rwsp«  t  to  which 
thev  were  distribute*! 

1 220.5    SpecM  nMmorandum  account 

|a|  ,\  spMH.ial  memorandum  account 
(SMAl  mav  b«  mainfainwi  in 
coniunction  with  a  margin  account   \ 
•ingle  entry  amount  mav  be  used  to 
rtfprwsent  both  a  credit  to  the  SMA  and 
a  debit  to  the  margin  account   \  transfer 
between  the  two  act  iiunts  may  \wi 
effecled  by  an  increase  or  reduiiion  in 
the  entry   When  computing  the  equity 
in  a  margin  account,  the  single  entry 
amount  shall  be  considered  as  a  debit  in 
the  margin  at:count   .^  payment  to  the 
customer  or  on  the  customer's  behalf  or 
a  transfer  to  anv  of  the  i  ustomers  other 
accounts  from  the  SM.A  reduces  the 
single  entry  amount 

(b)  The  SMA  may  contain  the 
following  entries 

1 11  Dividend  an»l  inl*»rest  payments. 

(2)  C^sh  not  rtHjuired  b\  this  part, 
including  cash  deposiletl  to  meet  a 
maintenani  e  margin  i  all  or  to  mmit  any 
rHquirement  of  a  selfrwgulatorv 
organisation  that  is  not  imposeti  by  this 
part. 

(3)  Proceeds  of  a  sale  of  wcuntms  or 
cash  no  longer  re<juire<i  on  anv  expire*! 
or  liquidated  sttcunty  position  that  may 
be  withdrawn  under  •♦  220  4(e|.  and 

(4)  Margin  excess  transferred  from  the 
margin  account  under  t»  220  4(e)(2l 

1 220.0    Oov«nHTwnt  aacurltlea  accounL 

In  a  government  set;urities  a<;counl.  a 
creditor  may  effect  and  finant  e 
transactions  involving  government 
securities.  providt»d  the  tran.sattion  is 
not  prohibited  by  s»h  tion  151".  of  the  .\i\ 
or  anv  rule  thereuiuler 


|22a7    ArMtrage  aooount 

In  an  arbitrage  account  a  creditor  may 
Hffe<  t  and  finance  for  any  customer  bona 
fide  arbitrage  transactions  For  the 
purpoae  of  this  swtion,  the  term   "bona 
fide  arbitrage  '  means 

la  I  \  purchase  or  sale  of  a  security  in 
on*'  market  together  with  an  ofTaetting 
vale  or  pun  hase  of  the  same  security  in 
a  different  market  at  as  nearly  the  same 
taiie  as  practicable  for  the  purpose  of 
taking  advantage  of  a  difference  in 
prices  in  the  two  markets,  or 

(b)  ,A  purchase  of  a  security  which  is. 
without  restriction  other  then  the 
payment  of  money,  exchangeable  or 
convertible  within  90  calendar  days  of 
the  purchase  into  a  second  security 
together  with  an  offsetting  sale  of  the 
setiind  secunty  at  or  about  the  same 
time,  for  the  purpose  of  taking 
idvantage  of  a  concurrent  disparity  in 
the  prices  of  the  two  securities 

|220.«    CMfi  account 

(a)  Permiisiblf  transactions  hi  a  cash 
account,  a  creditor,  may; 

( 1 )  Buy  for  or  sell  to  any  customer  any 
se<  unty  or  other  asset  if 

|i)  There  are  sufficient  funds  in  the 
account,  or 

(ii)  The  creditor  accepts  in  good  faith 
the  (  ustomer's  agreement  that  the 
I  ustomer  will  promptly  make  full  cash 
payment  for  the  security  or  asset  before 
srlling  It  and  does  not  contemplate 
selling  It  pnor  to  making  such  payment. 

(21  Buy  from  or  sell  for  any  customer 
any  security  or  other  asset  if 

(i)  The  secunty  is  held  in  the  account; 
or 

(u)  The  creditor  accepts  in  good  faith 
the  customer's  statement  that  the 
vK  unty  15  owned  by  the  customer  or  the 
customer  s  pnncipal.  and  that  it  will  be 
promptly  deposited  in  the  account. 

(.1)  Issue,  endorse,  or  guarantee,  or  sell 
dii  option  for  any  customer  as  part  of  a 
covered  option  transaction,  and 

(4)  I'se  an  escrow  agreement  m  Lieu 
of  the  cash,  cash  equivalents  or 
unilerlving  asset  position  if 

( 1 )  In  the  case  of  a  short  call  or  a  short 
put.  the  creditor  is  advised  by  the 
customer  that  the  required  securities. 
assets  or  cash  are  held  by  a  person 
duthorized  to  issue  an  escrow  agreement 
and  the  creditor  independently  venfies 
that  the  appropriate  escrow  agreement 
will  be  delivered  by  the  person 
promptly;  or 

(ill  In  the  case  of  a  call  issued, 
endorsed,  guaranteed,  or  sold  on  the 
same  day  the  underlying  asset  is 
punhased  in  the  account  and  the 
underlying  asset  is  to  be  delivered  to  a 
person  authorized  to  issue  an  escrow 
agreement,  the  creditor  venfies  that  the 


appropnate  escrow  agreement  will  be 
delivered  by  the  person  promptly. 

(b)  Time  penoSs  for  payment; 
cancellation  or  liquidation — (1)  Full 
cash  payment  A  creditor  shall  obtain 
full  cash  payment  for  customer 
purchases — 

(i)  Within  one  payment  penod  of  the 
date: 

(A)  Any  nonexempted  security  was 
purchased; 

(B)  Any  when-issued  security  was 
made  available  by  the  issuer  for  delivery 
to  purchasers; 

(C)  Any  "when  distributed"  security 
was  distnbuted  under  a  pubbshed  plan; 

(D)  A  security  owned  by  the  customer 
has  matured  or  has  been  redeemed  and 
a  new  refunding  security  of  the  same 
issuer  has  been  purchased  by  the 
customer,  provided: 

(1)  The  customer  purchased  the  new 
secunty  no  more  than  35  calendar  days 
prior  to  the  date  of  maturity  or 
redemption  of  the  old  security: 

{2)  The  customer  is  entitled  to  the 
proceeds  of  the  redemption;  and 

(J)  The  delayed  payment  does  not 
exceed  103  percent  of  the  proceeds  of 
the  old  security. 

(ii)  In  the  case  of  the  purchase  of  a 
foreign  seciirity.  within  one  payment 
period  of  the  trade  date  or  within  one 
day  after  the  date  on  which  settlement 
is  required  to  occur  by  the  rules  of  the 
foreign  securities  market,  provided  this 
p>enod  does  not  exceed  the  maximum 
time  permitted  by  this  part  for  delivery 
against  p>ayment  transactions. 

(2)  Delivery  against  payment.  If  a 
creditor  purchases  for  or  sells  to  a 
customer  a  security  in  a  delivery  against 
payment  transaction,  the  creditor  shall 
have  up  to  35  calendar  days  to  obtain 
payment  if  delivery  of  the  security  is 
delayed  due  to  the  mechanics  of  the 
transaction  and  is  not  related  to  the 
customer's  willingnaas  or  ability  to  pay. 

(3)  Shipment  of  securities,  extension. 
If  any  shipment  of  securities  is 
incidental  to  consummation  of  a 
transaction,  a  creditor  may  extend  the 
payment  period  by  the  number  of  days 
required  for  shipment,  but  not  by  more 
than  one  additional  payment  period. 

(4)  Cancellation;  liquidation; 
minimum  amount.  A  creditor  shall 
promptly  cancel  or  otherwise  liquidate 
a  transaction  or  any  part  of  a  transaction 
for  which  the  customer  has  not  made 
full  cash  payment  within  the  required 
time.  A  creditor  may.  at  its  option, 
disregard  any  sum  due  from  the 
customer  not  exceeding  $1000. 

(c)  90  day  freeze.  (1 )  If  a  nonexempted 
security  in  the  account  is  sold  or 
delivered  to  another  broker  or  dealer 
without  having  been  previously  paid  for 
in  full  by  the  customer,  the  privilege  of 


delaying  payment  beyond  the  trade  date 
shall  be  withdrawn  for  90  calendar  days 
following  the  date  of  sale  of  the  security. 
Cancellation  of  the  transaction  other 
than  to  correct  an  error  shall  constitute 
a  sale. 

(2)  The  90  day  freeze  shall  not  apply 
if: 

(i)  Within  the  period  specified  in 
paragraph  (b)(1)  of  this  section,  full 
payment  is  received  or  any  check  or 
draft  in  payment  has  cleared  and  the 
proceeds  from  the  sale  are  not 
withdrawn  prior  to  such  payment  or 
check  clearance:  or 

(ii)  The  purchased  security  was 
delivered  to  another  broker  or  dealer  for 
deposit  in  a  cash  account  which  holds 
sufficient  funds  to  pay  for  the  security. 
The  creditor  may  rely  on  a  written 
statement  accepted  in  good  faith  from 
the  other  broker  or  dealer  that  sufficient 
funds  are  held  in  the  other  cash 
account. 

(d)  Extension  of  time  periods: 
transfers.  (1)  Unless  the  creditor's 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action,  it 
may  upon  application  by  the  creditor: 

(i)  Extend  any  period  specified  in 
paragraph  (b)  of  this  section: 

(ii)  Authorize  transfer  to  another 
account  of  any  transaction  involving  the 
purchase  of  a  margin  or  exempted 
security:  or 

(iii)  Grant  a  waiver  from  the  90  day 
freeze. 

(2)  Afxplications  shall  be  filed  and 
acted  upon  prior  to  the  end  of  the 
payment  period,  or  in  the  case  of  the 
purchase  of  a  foreign  security  within  the 
period  sp>ecified  in  paragraph  (b)(l)(ii) 
of  this  section,  or  the  expiration  of  any 
subsequent  extension. 

f  22a9    Nonaacurttias  cradtt  and  amployaa 
stock  ownarshtp  account 

(a)  In  a  nonsecurities  credit  account  a 
creditor  may: 

(1)  Effect  and  carry  transactions  in 
commodities; 

(2)  Effect  and  carry  transactions  in 
foreign  exchange: 

(3)  Extend  and  maintain  secured  or 
unsecured  nonpurpose  credit,  subject  to 
the  requirements  of  paragraph  (b)  of  this 
section:  and 

(4]  Extend  and  maintain  credit  to 
employee  stock  ownership  plans 
vnthout  regard  to  the  other  sections  of 
this  part. 

(b)  Every  extension  of  credit,  except 
as  provided  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  shall  be  deemed  to 
be  purpose  credit  unless,  prior  to 
extending  the  credit,  the  creditor 


accepts  in  good  faith  from  the  customer 
a  written  statement  that  it  is  not  purpose 
credit.  The  statement  shall  conform  to 
the  requirements  established  by  the 
Board.  To  accept  the  customer's 
statement  in  good  faith,  the  creditor 
shall  be  aware  of  the  circumstances 
surrounding  the  extension  of  credit  and 
shall  be  satisfied  that  the  statement  is 
truthful. 

§  220. 1 0    Omnibus  account 

(a)  In  an  omnibus  accoimt,  a  creditor 
may  effect  and  finance  transactions  for 

a  broker  or  dealer  who  is  registered  with 
the  SEC  under  section  15  of  the  Act  and 
who  gives  the  creditor  written  notice 
that: 

(1)  All  securities  will  be  for  the 
account  of  customers  of  the  broker  or 
dealer:  and 

(2)  Any  short  sales  effected  will  be 
short  sales  made  on  behalf  of  the 
customers  of  the  broker  or  dealer  other 
than  partners. 

(b)  The  written  notice  required  by 
paragraph  (a)  of  this  section  shall 
conform  to  any  SEC  rule  on  the 
hypothecation  of  customers'  securities 
by  brokers  or  dealers. 

S22ai1    Brokar-daalar  cradlt  account 

(a)  Permissible  transactions.  In  a 
broker-dealer  credit  account,  a  creditor 
may: 

(1)  Purchase  any  security  from  or  sell 
any  security  to  another  creditor  or 
person  regulated  by  a  foreign  securities 
authority  under  a  good  faith  agreement 
to  promptly  deliver  the  security  against 
full  payment  of  the  purchase  price. 

(2)  Effect  or  finance  transactions  of 
any  of  its  owners  if  the  creditor  is  a 
clearing  and  servicing  broker  or  dealer 
owned  jointly  or  individually  by  other 
creditors. 

(3)  Extend  and  maintain  credit  to  any 
partner  or  stockholder  of  the  creditor  for 
the  purpose  of  making  a  capital 
contribution  to,  or  purchasing  stock  of, 
the  creditor,  affiliated  corporation  or 
another  creditor. 

(4)  Extend  and  maintain,  with  the 
approval  of  the  appropriate  examining 
authority: 

(i)  Credit  to  meet  the  emergency  needs 
of  any  creditor:  or 

(ii)  Subordinated  credit  to  another 
creditor  for  capital  purposes,  if  the  other 
creditor: 

(A)  Is  an  affiliated  corporation  or 
would  not  be  considered  a  customer  of 
the  lender  apart  from  the  subordinated 
loan;  or 

(B)  Will  not  use  the  proceeds  of  the 
loan  to  increase  the  amount  of  dealing 
in  securities  for  the  account  of  the 
creditor,  its  firm  or  corporation  or  an 
affiliated  corporation. 


(5)  Effect  transactions  for  a  customer 
as  part  of  a  "prime  broker"  arrangement 
in  conformity  with  SEC  guidelines. 

(b)  Affiliated  corporations.  For 
purposes  of  paragraphs  (a)(3)  and  (a)(4) 
of  this  section  "filiated  corpwation" 
means  a  corporation  all  the  common 
stock  of  which  is  owned  directly  or 
indirectly  by  the  firm  or  general 
partners  and  employees  of  the  firm,  or 
by  the  corporation  or  holders  of  the 
controlling  stock  and  employees  of  the 
corporation  and  the  affiUation  has  been 
approved  by  the  creditor's  examining 
authority. 

§22ai2    Martcat  functions  account 

(a)  Requirements.  In  a  market 
functions  account,  a  creditor  may  effect 
or  finance  the  transactions  of  m^et 
participants  in  accordance  %«rith  the 
following  provisions.  A  separate  record 
shall  be  kept  for  the  transactions 
specified  for  each  category  described  in 
paragraphs  (b)  through  (e)  of  this 
section.  Any  position  in  a  separate 
record  shall  not  be  used  to  meet  the 
requirements  of  any  other  category. 

(b)  Specialists. — (1)  Applicability.  A 
creditor  may  clear  or  finance  specialist 
transactions  and  permitted  offset 
positions  for  any  specialist,  or  any 
specialist  joint  account,  in  which  all 
participants,  or  all  participants  other 
than  the  creditor,  are  registered  as 
specialists  on  a  national  securities 
exchange  that  requires  regular  reports 
on  the  use  of  speciahst  credit  from  the 
registered  specialists. 

(2)  Required  margin.  The  required 
margin  for  a  specialist's  transactions 
shall  be: 

(i)  Good  faith  margin  for 

(A)  Any  long  or  short  position  in  a 
security  in  which  the  specialist  makes  a 
market: 

(B)  Any  wholly-owned  margin 
security  or  exempted  security:  or 

(C)  Any  permitted  offeet  position. 

(ii)  The  margin  prescribed  by  §  220.18 
(the  Supplement)  when  a  security 
purchased  or  sold  short  in  the  account 
does  not  qualify  as  a  specialist  or 
permitted  offset  position. 

(3)  Additional  margin;  restriction  on 
"five-riding."  (i)  Except  as  required  by 
paragraph  (b)(4)  of  this  section,  the 
creditor  shall  issue  a  margin  call  on  any 
day  when  additional  margin  is  required 
as  a  result  of  specialist  transactions,  llie 
creditor  may  allow  the  specialist  a 
maximum  of  one  payment  period  to 
satisfy  a  margin  call. 

(ii)  If    specialist  fails  to  satisfy  a 
margin  call  within  the  period  specified 
in  paragraph  (b)(3)  of  this  section  (and 
the  creditor  is  required  to  liquidate 
securities  to  satisfy  the  call),  the  creditor 
shall  be  prohibited  for  a  15  calendar  day 
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penod  from  extending  any  further  credit 
to  the  specialist  to  finance  transactioiis 
in  nonspectalty  secunties 

(ill)  Tne  re«tnction  on  "free-nding" 
shall  not  apply  to; 

(A)  Any  specialist  on  a  national 
secunties  exchange  that  has  an  SEC- 
approved  rule  on  'free-nding"  by 
sf>«cialists;  or 

(B)  the  acquisition  or  liquidation  of  a 
permitted  offset  position 

(4)  Deficit  status  On  anv  day  when  a 
specialist  s  separate  record  would 
liquidate  to  a  deficit,  the  creditor  shall 
not  extend  any  further  specialist  credit 
in  the  account  and  shall  issue  a  margin 
call  at  least  as  large  as  the  deficit  If  the 
call  is  not  met  by  ntnin  of  the  following 
business  dav,  the  creditor  shall  liquidate 
positions  in  the  specialist's  account 

(5)  Withdrawals.  Withdrawals  may  be 
permitted  to  the  extent  that  the  equity 
exceeds  the  margin  requirements 
specified  in  paragraph  (b)(2)  of  this 
section 

(6)  Permitted  offset  positions.  Until 
June  1.  1997.  a  specialist  in  options  may 
establish,  on  a  share- for-share  basis,  a 
long  or  short  position  in  the  securities 
underlying  the  options  in  which  the 
specialist  makes  a  market,  and  a 
specialist  in  secunties  other  than 
options  may  purchase  or  wnte  options 
overlying  the  securities  in  which  the 
specialist  makes  a  market,  if  the  account 
holds  the  following  permitted  offset 
positions: 

(i)  A  short  option  position  which  is 
"in  or  at  the  money"  and  is  not  offset 
by  a  long  or  short  option  position  for  an 
equal  or  greater  number  of  shares  of  the 
same  underlying  security  which  is  "in 
the  money". 

(ii)  A  long  option  position  which  is 
"in  or  at  the  money  '  and  is  not  offset 
by  a  long  or  short  option  position  for  an 
equal  or  greater  number  of  shares  of  the 
same  underlying  secunty  which  is  'in 
the  money"; 

(iii)  A  s^ort  option  position  against 
which  an  exercise  notice  was  tendered, 

(iv)  A  long  option  position  which  was 
exercised; 

(v)  A  net  long  position  in  a  security 
(other  than  an  option)  in  which  the 
specialist  makes  a  market;  or 

(vi)  A  net  short  position  in  a  security 
(other  than  an  option)  in  which  the 
specialist  makes  a  market. 

(c)  Underwriters  and  distributors.  A 
creditor  may  effect  or  finance  for  any 
dealer  or  group  of  dealers  transactions 
for  the  purpose  of  facilitating  the 
underwriting  or  distribution  of  all  or  a 
part  of  an  issue  of  securities  with  a  good 
faith  margin. 

(d)  OTC  marketmakers  and  third 
marketmakers.  (1)  A  creditor  may  clear 
or  finance  with  a  good  faith  margin. 


marketmaking  transactions  for  a  creditor 
who  IS  a  registered  NASDAQ 
marketmaker  or  a  qualified  third 
marketmaker  as  denned  in  SEC  Rule 
3b-^(17CFR240.3b-8). 

(2)  If  the  credit  extended  to  a 
marketmaker  ceases  to  be  for  the 
purpose  of  marketmaking.  or  the  dealer 
ceases  to  be  a  marketmaker  for  an  issue 
of  securities  for  which  credit  was 
extended,  the  credit  shall  t>e  subject  to 
the  margin  specified  in  $  220.18  (the 
Supplement). 

(e)  Odd-lot  dealers.  A  creditor  may 
clear  and  finance  odd-lot  transactions 
for  any  creditor  who  is  registered  as  an 
odd-lot  dealer  on  a  national  securities 
exchange  with  a  good  faith  margin. 

f22ai3    Arranging  tor  toene  by  others. 

A  creditor  may  arrange  for  the 
extension  or  maintenance  of  credit  to  or 
for  any  customer  by  any  person, 
provided  the  creditor  does  not  willfully 
arrange  credit  that  violates  parts  207, 
221 .  or  224  of  this  chapter 


1220.14 
and  futurea. 


of  aecurttlea,  options. 


(a)  Credit  for  clearance  of  securities. 
The  provisions  of  this  pari  shall  not 
apply  to  the  extension  or  maintenance 
of  any  credit  that  is  not  for  more  than 
one  day  if  it  is  incidental  to  the 
clearance  of  transactions  in  securities 
directly  between  members  of  a  national 
secunties  exchange  or  association  or 
through  any  clearing  agency  registered 
with  the  SEC. 

(b)  Deposit  of  securities  with  a 
clearing  agency.  The  provisions  of  this 
pari  shall  not  apply  to  the  deposit  of 
securities  with  an  options  or  futures 
clearing  agency  for  the  purpose  of 
meeting  the  deposit  requirements  of  the 
agency  if: 

(1)  The  clearing  agency: 

(i)  Issues,  guarantees  performance  on, 
or  clears  transactions  in,  any  security 
(including  options  on  any  security, 
ceriificate  of  deposit,  securities  index  or 
foreign  currency);  or 

(ii)  Guarantees  performance  of 
contracts  for  the  purchase  or  sale  of  a 
commodity  for  future  delivery  or 
options  on  such  contracts; 

(2)  The  clearing  agency  is  registered 
with  the  Securities  and  Exchange 
Commission  or  is  the  clearing  agency  for 
a  contract  market  regulated  by  the 
Commodity  Futures  Trading 
Commission;  and 

(3)  The  deposit  consists  of  any  margin 
security  and  complies  with  the  ruJes  of 
the  clearing  agency  that  have  been 
approved  by  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission. 


§220.19    Borrowtng  by  creditors. 

(a)  Restrictions  on  borrowing.  A 
creditor  may  not  borrow  in  the  ordinary 
course  of  business  as  a  broker  or  dealer 
using  as  collateral  any  registered 
nor\exempted  security,  except: 

(1)  From  or  through  a  member  bank  of 
the  Federal  Reserve  System;  or 

(2)  From  any  nonmember  bank  that 
has  filed  with  the  Board  an  agreement 
as  prescribed  in  paragraph  (b)  of  this 
section,  which  agreement  is  still  in 
effect;  or 

(3)  From  another  creditor  if  the  loan 
is  permissible  under  this  pari. 

(b)  Agreements  of  nonmember  banks. 
(1)  A  nonmember  bank  shall  &le  an 
agreement  that  conforms  to  the 
requirements  of  section  8(a]  of  the  Act 
(See  Form  FR  T-1.  T-2). 

(2)  Any  nonmember  liank  may 
terminate  its  agreement  if  it  obtains  the 
written  consent  of  the  Board. 

|22ai6    Borrowlftg  and  landing  securWea. 

(a)  Without  regard  to  the  other 
provisions  of  this  part,  a  creditor  may 
borrow  or  lend  securities  for  the 
purpose  of  making  delivery  of  the 
securities  in  the  case  of  short  sales, 
failure  to  receive  securities  required  to 
be  delivered,  or  other  similar  situations. 
Each  borrowing  shall  be  secured  by  a 
deposit  of  one  or  more  of  the  following: 
cash,  cash  equivalents,  foreign  sovereign 
nonconvertible  debt  securities  that  are 
margin  securities,  collateral  acceptable 
for  borrowings  of  securities  pursuant  to 
SEC  Rule  15c3-3  (17  CFR  240.15c3-3). 
or  irrevocable  letters  of  credit  issued  by 
a  bank  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  a  foreign  bank 
that  has  filed  an  agreement  with  the 
Board  on  Form  FR  T-1.  T-2.  Such 
deposit  made  with  the  lender  of  the 
securities  shall  have  at  all  times  a  value 
at  least  equal  to  100  percent  of  the 
market  value  of  the  securities  borrowed, 
computed  as  of  the  close  of  the 
preceding  business  day.  If  a  creditor 
reasonably  anticifMtes  a  short  sale,  such 
borrowing  may  be  made  up  to  one 
standard  settlement  cycle  in  advance  of 
trade  date. 

(b)  A  creditor  may  lend  non-U. S. 
traded  foreign  securities  to  a  foreign 
person  (or  borrow  such  securities  for  the 
purpose  of  relending  them  to  a  foreign 
person)  for  any  purpose  lawful  in  the 
country  in  which  they  are  to  be  used. 
Each  borrowing  shall  be  secured  with 
collateral  having  at  all  times  a  value  at 
least  equal  to  100  percent  of  the  market 
value  of  the  securities  borrowed, 
computed  as  of  the  close  of  the 
preceding  business  day. 
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§  220.1 7  Requlrementa  for  the  Hst  of 
marginabia  OTC  stocks  and  the  list  of 
foreign  margin  stocks. 

(a)  Requirements  for  inclusion  on  the 
list  of  marginable  OTC  stocks.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
OTC  margin  stock  shall  meet  the 
following  requirements: 

(1)  Four  or  more  dealers  stand  willing 
to,  and  do  in  fact,  make  a  market  in  such 
stock  and  regularly  submit  bona  fide 
bids  and  offers  to  an  automated 
quotations  system  for  th^ir  own 
accounts; 

(2)  The  minimum  average  bid  price  of 
such  stock,  as  determined  by  the  Board, 
is  at  least  $5  per  share; 

(3)  The  stock  is  registered  under 
section  1 2  of  the  Act,  is  issued  by  an 
insurance  company  subject  to  section 
12(g){2)(G]  of  the  Act.  is  issued  by  a 
closed-end  investment  management 
company  subject  to  registration 
pursuant  to  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8). 
is  an  American  Depository  Receipt 
(ADR)  of  a  foreign  issuer  whose 
securities  are  registered  under  section 

1 2  of  the  Act.  or  is  a  stock  of  an  issuer 
required  to  file  reports  under  section 
15(d)  of  the  Act; 

(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public; 

(5)  The  stock  has  been  publicly  traded 
for  at  least  six  months; 

(6)  The  issuer  has  at  least  $4  million 
of  capital,  surplus,  and  undivided 
profits; 

(7)  There  are  400,000  or  more  shares 
of  such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors  or  beneficial  owners  of  more 
than  10  percent  of  the  stock; 

(8)  There  are  1 ,200  or  mote  holders  of 
record,  as  defined  in  SEC  Rule  12g5-l 
(17  CFR  240.12g5-l),  of  the  stock  who 
are  not  officers,  directors  or  beneficial 
owners  of  10  percent  or  more  of  the 
stock,  or  the  average  daily  trading 
volume  of  such  stock  as  determined  by 
the  Board,  is  at  least  500  shares;  and 

(9)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at  least 
three  years. 

(b)  Requirements  for  continued 
inclusion  on  the  list  of  marginable  OTC 
stocks.  Except  as  provided  in  paragraph 
(fl  of  this  section,  OTC  margin  stock 
shall  meet  the  following  requirements: 

(1)  Three  or  more  dealers  stand 
willing  to.  and  do  in  fact,  make  a  market 
in  such  stock  and  regularly  submit  bona 
fide  bids  and  ofl^ers  to  an  automated 
quotations  system  for  their  own 
accounts; 


(2)  The  minimum  average  bid  price  of 
such  stocks,  as  detennined  by  the 
Board,  is  at  least  $2  per  share; 

(3)  The  stock  is  registered  as  specified 
in  paragraph  (a)(3)  of  this  section; 

(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public; 

(5)  The  issuer  has  at  least  Si  million 
of  capital,  surplus,  and  imdivided    « 
profits; 

(6]  There  are  300,000  or  more  shares 
of  such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  10  percent  of  the  stock;  and 

(7)  There  continue  to  be  800  or  more 
holders  of  record,  as  defined  in  SEC 
Rule  12g5-l  (17  CFR  240.12g5-l),  of  the 
stock  who  are  not  officers,  directors,  or 
beneficial  owners  of  10  percent  or  more 
of  the  stock,  or  the  average  daily  trading 
volume  of  such  stock,  as  determined  by 
the  Board,  is  at  least  300  shares. 

(c)  Requirements  for  inclusion  on  the 
list  of  foreign  margin  stocks.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
a  foreign  margin  stock  shall  be  a  foreign 
security  deemed  to  have  a  "ready 
market"  for  purposes  of  SEC  Rule  15c3- 
1  (17  CFR  240.15C3-1)  or  meet  the 
following  requirements: 

(1)  The  security  is  listed  for  trading  on 
or  through  the  facilities  of  a  Toreign 
securities  exchange  or  a  recognized 
foreign  securities  market  and  has  been 
trading  on  such  exchange  or  market  for 
at  least  six  months; 

(2)  Daily  quotations  for  both  bid  and 
asked  or  last  sale  prices  for  the  security 
provided  by  the  foreign  securities 
exchange  or  foreign  securities  market  on 
which  the  security  is  traded  are 
continuously  available  to  creditors  in 
the  United  States  pursuant  to  an 
elactronic  quotation  system; 

(3)  The  aggregate  market  value  of 
shares,  the  ownership  of  which  is 
unrestricted,  is  not  less  than  $1  billion; 

(4)  The  average  weekly  trading 
volume  of  such  security  during  the 
preceding  six  months  is  either  at  least 
200,000  shares  or  Si  million;  and 

(5)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at  least 
five  years. 

(dj  Requirements  for  continued 
inclusion  on  the  list  of  foreign  margin 
stocks.  Except  as  provided  in  paragraph 
(f)  of  this  section,  a  foreign  margin  stock 
shall  be  a  foreign  security  deemed  to 
have  a  "ready  market"  for  purposes  of 
SEC  Rule  15c3-l  (17  CFR  240.15c3-l) 
or  meet  the  following  requirements: 

(1)  The  security  continues  to  meet  the 
requirements  specified  in  paragraphs  (c) 
(1)  and  (2)  of  this  section; 


(2)  The  aggregate  market  value  of 
shares,  the  ownership  of  which  is 
unrestricted,  is  not  less  than  S500 
million;  and 

(3)  The  average  weekly  trading 
volume  of  such  security  during  the 
preceding  six  months  is  either  at  least 
100,000  shares  or  S500,000. 

(e)  Removal  from  the  lists.  The  Board 
shall  periodically  remove  from  the  lists 
any  stock  that: 

(1)  Ceases  to  exist  or  of  which  the 
issuer  ceases  to  exist;  or 

(2)  No  longer  substantially  meets  the 
provisions  of  paragraph  (b)  or  (d)  of  this 
section  or  the  definition  of  OTC  margin 
stock. 

(f)  Discretionary  authority  of  Board. 
Without  regard  to  other  paragraphs  of 
this  section,  the  Board  may  add  to,  or 
omit  or  remove  from  the  list  of 
marginable  OTC  stocks  and  the  list  of 
foreign  margin  stocks  and  equity 
security,  if  in  the  judgment  of  the  Board, 
such  action  is  necessary  or  appropriate 
in  the  public  interest. 

(g)  Unlawful  representations.  It  shall 
be  unlawful  for  any  creditor  to  make, or 
cause  to  be  made,  any  representation  to 
the  effect  that  the  inclusion  of  a  security 
on  the  list  of  marginable  OTC  stocks  or 
the  list  of  foreign  margin  stocks  is 
evidence  that  the  Board  or  the  SEC  has 
in  any  way  passed  upon  the  merits  of, 
or  given  approval  to,  such  security  or 
any  transactions  therein.  Any  statement 
in  an  advertisement  or  other  similar 
commimication  containing  a  reference 
to  the  Board  in  connection  with  the  lists 
or  stocks  on  those  lists  shall  be  an 
unlawful  representation. 

§220.18    Supplement  Margin 
requirements. 

The  required  margin  for  each  security 
position  held  in  a  margin  account  shall 
be  as  follows: 

(a)  Margin  equity  security,  except  for 
an  exempted  security,  money  market 
mutual  fund  or  exempted  securities 
mutual  fund,  warrant  on  a  securities 
index  or  foreign  currency  or  a  long 
position  in  an  option:  50  percent  of  the 
current  market  value  of  the  security  or 
the  percentage  set  by  the  regulatory 
authority  where  the  trade  occurs, 
whichever  is  greater. 

(b)  Exempted  security,  registered 
nonconvertible  debt  security.  OTC 
margin  bond,  money  market  mutual 
fund  or  exempted  securities  mutual 
fund:  The  margin  required  by  the 
creditor  in  good  faith  or  the  percentage 
set  bv  the  regulatory  authority  where  the 
trade  occurs,  whichever  is  greater. 

(c)  Short  sale  of  a  nonexempted 
security,  except  for  a  registered 
nonconvertible  debt  security  or  OTC 
margin  bond:  150  percent  of  the  current 
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market  value  of  the  security,  or  100 
percent  of  the  'airrent  market  value  if  a 
security  exchangeable  or  convertible 
within  90  calendar  davs  without 
restriction  other  than  the  payment  of 
money  into  the  security  sold  short  is 
held  in  the  account 

(d)  Short  sale  of  an  exempted  security, 
registered  nonconvertible  debt  security 
or  OTC  margin  bond:  100  percent  of  the 
current  market  value  of  the  security  plus 
the  margin  required  by  the  creditor  in 
good  faith. 

(e)  Nonmargin.  nonexempted  security: 
100  percent  of  the  current  market  value. 

(f)  Put  or  call  on  a  security,  certificate 
of  deposit,  securities  index  or  foreign 
currency  or  a  warrant  on  a  securities 
index  or  foreign  currency: 


( 1 1  In  the  case  of  puts  and  calls  issued 
by  a  registered  clearing  corporation  and 
listed  or  traded  on  a  registered  national 
securities  exchange  or  a  registered 
securities  association  and  registered 
warrants  on  a  securities  index  or  foreign 
currency,  the  amount,  or  other  position 
(except  in  the  case  of  an  option  on  an 
equity  security  until  June  1,  1997), 
specified  by  the  rules  of  the  registered 
national  securities  exchange  or  the 
registered  securities  association 
authonzed  to  trade  the  option  or 
warrant,  provided  that  all  such  rules 
have  been  approved  or  amended  by  the 
SEC;  or 

(2)  In  the  case  of  all  other  puts  and 
calls,  the  amount,  or  other  position, 
specified  by  the  maintenance  rules  of 
the  creditor's  examining  authority. 


|22ai0    [RwnovMl] 

3.  Section  220.19  is  removed. 

H  22ai06,  220.107,  220.100,  220.112, 
220.1 14-22ai  16,  220.120,  220.125,  220.129, 
220.130    [flemovd] 

Interpretations 

4.  The  following  sections  are  removed 
and  reserved:  220.106.  220.107.  220.109. 
220.112.  220.114.  220.115.  220.116. 
220.120.  220.12*.  220.129.  and  220.130. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  April  24,  1996. 
WiUiam  W.  Wilet. 
Secretary  of  the  Board. 
[FR  Doc.  96-10607  Filed  5-3-96;  8:45  am) 
MLLMQ  coof  •r»-ei-p 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220,  and  221 

[RagulattoiM  Q,  T,  and  U;  Doctot  No.  R- 
0023] 

Securities  Credit  Transactions 

AQB4CY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Proposed  rule. 

SUMMARY;  In  conjunction  with  a  flnal 
rule  printed  elsewhere  in  today's 
Federal  Register,  the  Board  is 
considering  fiulher  amendments  to  its 
margin  regulations.  Regulations  G,  T, 
and  U.  Regulation  T  covers  extensions 
of  credit  by  and  to  brokers  and  dealers; 
Regulation  U  covers  extensions  of  credit 
by  banks;  an^  Regulation  G  covers 
extensions  of  credit  by  all  other  U.S. 
lenders. 

The  Board  is  proposing  to:  allow  a 
broker-dealer  to  extend  "good  faith" 
credit  on  any  non-equity  security  rather 
than  only  those  currently  permitted  by 
Board  rules;  allow  lending  on  non- 
equity securities  to  occur  in  a  new 
"non-equity"  account,  absent  the 
restrictions  currently  imposed  in  the 
margin  account;  remove  restrictions  on 
the  ability  of  broker-dealers  to  calculate 
required  margin  for  non-equity 
securities  on  a  "portfolio"  basis;  ease  or 
eliminate  the  Board's  collateral 
requirements  for  the  borrowing  and 
lending  of  securities;  exempt  lending  to 
foreign  persons  on  foreign  securities  by 
foreign  branches  of  U.S.  broker  dealers; 
remove  a  Board  interpretation  that 
prevents  options  from  serving  as  cover 
in  lieu  of  margin  for  a  short  sale;  and 
allow  banks  to  lend  against  exchange- 
traded  options  to  the  extent  permitted 
by  the  exchange  listing  the  option. 

The  Board  is  also  seeking  comment  on 
whether  it  should  expand  the  number  of 
equity  securities  eligible  for  loan  value 
under  Regulation  T,  and  on  whether  it 
should  amend  Regulations  G  and  U  to 
modify  their  method  for  determining 
which  equity  securities  are  eligible  for 
loan  value. 

DATES:  Comments  should  be  received  on 
or  before  July  1,  1996. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0923,  and  may  be  mailed 
to  William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20551. 
Comments  also  may  he  delivered  to 
Room  B-222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 


C  Street  NW.)  at  any  time.  Comments 
received  will  be  available  for  inspection 
in  Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  12  CFR 
261.8  of  the  Board's  rules  regarding 
availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holz.  Senior  Attorney,  or  Angela 
Desmond,  Senior  Counsel,  Division  of 
Banking  Supervision  and  Regulation    - 
(202)  452-2781;  Oliver  Ireland, 
Associate  General  Counsel  (202)  452- 
3625  or  Gregory  Baer.  Managing  Senior 
Coimsel  (202)  452-3236,  Legal  Division; 
for  the  hearing  impaired  only, 
Telecommimications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202)  452- 
3544. 

SUPPLBIBITARV  INFORMATKM:  Regulation 
T  implements  the  Board's  authority  over 
securities  credit  extended  by  broker- 
dealers  under  section  7  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78g 
(the  Act).  Section  7  requires  the  Board 
to  regulate  the  amount  of  credit  that 
may  be  extended  on  securities  by  a 
broker-dealer,  requires  that  collateral  for 
seciuities  purchases  consist  of 
"exempted  securities"  (U.S.  government 
and  municipal  securities)  or  securities 
assigned  loan  value  by  the  Board,  and 
prohibits  a  broker-dealer  from  extending 
unsecured  credit  for  the  purpose  of 
purchasing  securities.  Regulation  T 
establishes  the  margin  that  a  customer 
of  a  broker-dealer  must  post  when 
engaging  in  a  securities  transaction  on 
credit.  The  "margin"  for  a  security  is  the 
converse  of  the  security's  "loan  value;" 
by  definition,  the  two  always  add  up  to 
100  percent. 

Sewction  7  also  authorizes  the  Board  to 
regulate  credit  extended  by  banks  and 
all  other  U.S.  lenders.  Regulation  U 
limits  credit  extended  by  banks  to 
finance  the  purchase  or  carrying  by 
customers  of  margin  equity  securities 
when  the  credit  is  collateralized  by  such 
securities.  12  CFR  Part  221.  Regulation 
G  limits  credit  extended  by  lenders 
other  than  broker-dealers  and  banks  to 
finance  the  purchase  or  carrying  of 
margin  equity  securities  when  the  credit 
is  collateralized  by  such  securities.  12 
CFR  Part  207.' 

In  1995.  the  Board  published  for 
comment  a  series  of  amendments  to 
Regulation  T  that  were  intended  to 
remove  constraints  that  were  hampering 
developing  trends  in  the  securities 
markets.  60  FR  33763.  June  29,  1995. 


I  Regulation  X  covers  U.S.  borrowers  obtaining 
credit  outside  the  United  States.  Because  Regulation 
X  incorporates  the  requirements  of  Regulation  T,  U, 
or  G  (depending  on  the  lender),  any  amendments 
to  those  regulations  automatically  pass  through  to 
Regulation  X.  Therefore,  no  amendments  to 
Regulation  X  are  being  proposed. 


These  trends  included  the  erosion  of 
barriers  between  broker-dealen  and 
other  lenders,  the  globalization  of 
securities  martlets,  the  increasing 
overlap  in  the  businesses  of  various 
lenders,  and  the  constant  devek^ment 
of  new  mechanisms  fen*  extending 
securities  credit  The  Board  also 
solicited  comment  on  broad«'  changes 
that  could  be  made  to  Regulation  T.  The 
recent  effort  to  modernize  Regulation  T 
predated  but  is  now  encompassed 
within  the  Board's  regulatory  review 
under  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325. 

Extensive  comment  was  received  on 
the  Board's  1995  proposal,  including 
voluminous  responses  from  the  mafor 
securities  trade  groups.  Commenters 
generally  supported  the  proposed 
amendments  to  Regulation  T,  but  also 
emphasized  the  need  for  more 
wholesale  reform. 

Today,  the  Board  is  elsewhere 
adopting  as  a  final  rule  many  of  the 
amendments  it  proposed  in  1995. 
However,  the  Board  is  also  proposing 
additional  amendments  to  Regulation  T. 
and  seeking  comment  on  provisions  of 
Regulations  G  and  U  as  well.^  In 
addition,  the  Board  seeks  comment  on 
any  other  steps  it  can  take  to  reduce  the 
burden  imposed  by  Regulation  T. 
including  any  steps  to  reduce  the 
accounting  and  recordkeeping  burdens 
of  the  regulation,  that  would  be 
consistent  with  the  purposes  and 
requirements  of  the  Act. 

1.  Good  Faith  Loan  Value  for  all  Non- 
Equity  Securities 

Regulation  T  gives  "good  faith"  loan 
value  to  many  but  not  all  debt 
securities.  Good  faith  loan  value  means 
that  a  broker-dealer  may  extend  credit 
on  a  particular  security  in  any  amount 
consistent  with  sound  credit  judgment. 
12  CFR  220.2.  Those  debt  securities  not 
eligible  for  good  faith  loan  value  receive 
no  loan  value  and  therefore  have  a 
margin  requirement  of  100  percent. 

With  the  adoption  of  today's  final 
rule,  the  Board  currently  assigns  a  debt 
security  good  faith  loan  value  if  it  is:  (1) 
listed  on  a  U.S.  securities  exchange.  (2) 
a  government  or  municipal  security,  (3) 
an  investment  grade  security;  or  (4)  a 
less-than-in vestment  grade  security  that 
is  registered  with  the  Securities  and 
Exchange  Commission  (SEC)  and  has  an 
original  principal  amount  of  not  less 
than  $25,000,000.  12  CFR  220.18(b). 


'  The  Board  is  also  continuing  to  review 
Regulations  G  and  U  as  part  of  its  ongoing  effort  to 
reduce  regulatory  burden,  as  mandated  by  section 
303  of  the  Riegle  Community  Devplopment  and 
Regulatory  Improvement  Act  of  1994. 
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Non-equity  securities  that  are  not 
registered,  are  not  government  or 
municipal  securities,  and  are  not 
investment  grade  generally  will 
continue  to  receive  no  loan  value  under 
Regulation  T. 

In  contrast,  the  Board's  Regulations  C 
and  U  do  not  impose  any  margin 
restrictions  on  non-broker-dealer 
lenders  (such  as  banks)  when  they  lend 
against  non-equity  securities,  even 
securities  that  receive  no  loan  value 
under  Regulation  T. '  Foreign  broker- 
dealers  and  other  foreign  lenders,  with 
whom  U.S.  broker  dealers  increasingly 
compete  worldwide,  are  generally  also 
unconstrained.  Thus,  customers  who 
wish  to  borrow  against  non-equity 
securities  that  receive  no  loan  value 
under  Regulation  T,  and  investors  who 
wish  to  engage  in  repo  or  forward 
transactions  in  such  securities,  may  go 
to  these  other  lenders. 

The  Board  proposes  to  grant  good 
faith  loan  value  to  ail  non-equity 
securities.  To  effectuate  this  change,  the 
Board  is  proposing  to  amend  revised 
section  220.13,  discussed  below,  and 
section  220.18  (b),  (c),  and  (d)  to  include 
all  non-equity  se<;urities  among  those 
securities  subject  to  good  faith  margin. 
A  new  deHnition  of  "non-equity 
security"  would  be  added  to  section 
220.2  to  include  any  security  that  is  not 
an  "equity  security"  for  purposes  of 
section  1(a)(ll)  of  the  Act.  This 
deHnition  of  non-equity  security  may 
include  certain  equity-linked  securities. 
The  Board  seeks  comment  on  whether  it 
should  modify  the  definition  of  non- 
equity security  to  exclude  equity-linked 
securities  and.  if  so,  what  securities 
should  be  excluded. 

In  a  conforming  change,  the  definition 
of  "OTC  margin  bond"  in  section  220.2 
would  be  deleted;  since  all  non-equity 
securities  would  receive  loan  value,  this 
definition  would  no  longer  be  re<juired. 
In  another  conforming  change,  the 
definition  of  "margin  set:uritv"  in 
section  220.2  would  be  revised  to 
include  any  "non-equity  se<:urity" 
instead  of  any  "OTC  rinaivin  bond." 

Expanding  the  types  of  non-equitv 
securities  eligible  for  good  faith  loan 
value  should  expand  broker-dealers' 
ability  to  lend  and  put  them  on  a  more 
equal  footing  with  other  lenders  under 
Regulations  (.',  and  U.  Broker-dealers 
should  be  no  less  competent  to 
determine  the  loan  value  of  non- 
investment  grade  debt  securities  than  a 
bank  or  other  lender  would  be.  Kinallv, 
any  remaining  regulatory  concerns 


'  Sotion  7(il)  of  th«  Ac\  prohibil.s  lh«'  Hfwrd  from 
eslablishinu  mdrRin  rtH|u]rnni«nl.s  nn  non  wjiiilv 
seruriliM  HI  hanW.s    ISi;SC  7Hn((l)  When 
Reguldlion  (i  was  jiiopfed  jri  1968.  it  was  modeleil 
nn  ReguUliun  1 1 


could  be  addressed  by  the  self- 
regulatory  organizations  (SROs),  which 
include  the  exchanges  and  the  National 
Association  of  Securities  Dealers,  who 
still  would  be  able  to  set  their  own 
margin  requirements  for  these 
transactions. 

2.  Establishment  of  Non-Equity  Account 

Other  restrictions  beyond  margin 
requirements  are  also  currently  placed 
on  transactions  involving  non-equity 
se<;urities.  Currently,  any  credit 
extended  by  a  broker-dealer  on  a  non- 
equity security  (other  than  a  security 
eligible  for  the  government  securities 
account)  must  be  recorded  in  the  margin 
account.  12  CFR  220.4.  These 
transactions  are  thus  subject  to  the  same 
restrictions  as  equity  securities  with 
respect  to  when  payments  must  be  made 
and  when  positions  must  be  liquidated. 
On  the  other  hand,  because  Regulations 
U  and  G  restrict  lending  only  on  equity 
securities,  banks  and  other  lenders  may 
lend  on  non-equity  securities  without 
such  Board-imposed  restrictions.  12 
CFR  221.3(a):  12  CFR  207.3(b). 

The  Board  proposes  to  allow  any 
transaction  involving  a  non-equity 
security  to  be  effected  in  a  new  "non- 
equity" account.  For  example,  a 
customer  could  effect  in  this  account: 
(1)  pun:hases  of  non-equity  securities  on 
credit:  (2)  repurchase  and  reverse 
repun:hase  agreements  with  broker- 
dealers  on  non-equity  securities:  and  (3) 
the  purf:hase  or  sale  of  options  on  non- 
equity securities.  All  transactions  in  the 
account  would  be  subject  to  good  faith 
margin.  In  order  to  ensure  that 
unse<:ured  credit  would  not  be  extended 
under  the  rubric  of  good  faith  margin, 
the  proposed  rule  would  prohibit  any 
transaction  or  withdrawal  that  would 
(uiuse  the  non-equity  account  to 
liquidate  to  a  deficit — that  is,  cause  the 
marked-to-market  value  of  the  securities 
held  in  the  account  to  be  less  than  the 
credit  outstanding. 

This  account  would  be  otherwise 
unregulated.  The  absence  of  restrictions 
on  the  terms  of  credit  for  non-equity 
securities  would  promote  equality  of 
treatment  between  broker-dealers  and 
banks  and  other  lenders,  who  face  no 
Federal  Reserve  regulation  when  they 
lend  on  non-equity  securities. 

The  Board  seeks  comment  on  whether 
the  creation  of  a  non-equity  account 
would  be  beneficial  and  whether  the 
account  could  be  better  named.  The 
Board  also  seeks  comment  on  whether 
this  account  could  be  merged  with  the 
government  securities  account  (12  CFR 
220.fi)  or  the  nonsecurities  credit 
account  (220.9)  or  both. 


3.  Portfolio  Margining 

A.  Amendment  to  definition  of  good 
faith  margin 

As  noted  above.  Regulation  T 
currently  allows  good  faith  margin  on 
some  non-equity  securities,  and  the 
Board  is  proposing  to  extend  this 
treatment  to  all  non-equity  securities. 
"Good  faith  margin"  is  defined  in 
Regulation  T  to  mean  "the  amount  of 
margin  which  a  creditor,  exercising 
sound  credit  judgment,  would 
customarily  require  for  a  specified 
security  position  and  which  is 
established  without  regard  to  the 
customer's  other  assets  or  securities 
positions  held  in  connection  with 
unrelated  transactions"  (emphasis 
added).  12  CFR  220.2. 

This  definition  limits  so-£alled 
"portfolio  margining" — allowing 
positions  to  be  evaluated  as  a  group  and 
determining  collateral  requirements 
based  upon  estimated  changes  in  the 
value  of  that  portfolio.  (It  would 
continue  to  do  so  even  if  the  proposed 
non-equity  account  were  adopted,  as  the 
definition  of  good  faith  applies 
regardless  of  where  the  transaction  is 
booked.)  Regulation  T  has  defined 
limited  positions  that  can  serve  as 
offsets  for  each  other,  but  any 
combination  of  positions  not 
specifically  permitted  by  the  regulation 
may  not  oftset  one  another.  Commenters 
have  for  some  time  requested  greater 
flexibility  to  engage  in  cross-margining 
(allowing  positions  in  financial  futures 
to  offset  the  margin  required  for  a  given 
securities  credit)  and  more  broadly  in 
"portfolio"  or  "risk-based"  margining. 

In  order  to  remove  an  impediment  to 
portfolio  margining,  the  Board  would 
amend  the  definition  of  "good  faith 
margin"  to  eliminate  the  requirement 
that  such  margin  be  calculated  "for  a 
specified  security  position  •    •   • 
without  regard  to  the  customer's  other 
assets  or  securities  positions  held  in 
connection  with  unrelated 
transactions."  Instead,  "good  faith 
margin"  would  be  defined  to  mean  "the 
amount  of  margin  the  creditor  would 
require  in  exercising  sound  credit 
judgment." 

Tne  Board  is  seeking  comment  on 
whether  this  definition  should:  (1) 
apply  only  in  the  proposed  non-equity 
account,  thereby  continuing  to  limit 
portfolio  margining  of  securities  eligible 
for  good  faith  margin  in  the  margin 
account  or  market  functions  account;  or 
(2)  apply  regardless  of  the  account — 
margin,  non-equity,  or  market 
functions — in  which  the  transactions  are 
booked.  In  addition,  the  Board  seeks 
comment  on  the  extent  to  which  this 
change  would  allow  SROs  and  broker- 
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dealers  greater  flexibility  to  develop 
portfolio  margining  systems.  The  Board 
also  seeks  comment  from  SROs  and 
othera  on  the  potential  benefits  and 
burdens  of  adopting  a  portfolio 
margining  system  in  addition  to  the 
existing  position-based  system,  and 
whether  changing  the  definition  of  good 
faith  margin  for  any  or  all  accounts  is 
consistent  with  section  7(b)  of  the  Act. 

B.  Separation  of  Accounts 

Section  7  of  the  Act  prohibits  a 
broker-dealer  from  extending  securities 
credit  on  any  collateral  other  than  a 
security.  Accordingly,  Regulation  T 
requires  that  futures  contracts  and  non- 
securities  be  accounted  for  in  their  own 
account,  and  section  220.3(b)  of 
Regulation  T  generally  prohibits  using 
items  in  one  account  (including  the 
nonsecurities  account)  from  being  used 
to  meet  the  margin  requirements  for 
items  in  another  account  (including  the 
margin  account).  However,  with 
adoption  of  today's  final  rule. 
Regulation  T  will  allow  financial  futures 
to  serve  in  lieu  of  margin  for  securities 
options  consistent  with  SRO  rules.  This 
treatment  is  consistent  with  Section  7 
because  the  broker-dealer  is  not 
extending  credit  on  the  futures  contract 
when  it  considers  a  futures  contract  in 
determining  the  amount  of  credit  it  can 
extend  in  good  faith  on  a  security. 

The  proposed  rule  would  amend 
section  220.3(b)  to  allow  explicitly 
commodities  and  foreign  exchange 
positions  in  the  nonsecurities  account  to 
be  considered  in  calculating  margin  for 
any  securities  transaction  in  the 
proposed  non-equity  account  or  the 
margin  account.  The  Board  would 
expect  that  these  positions  would  be 
valued  in  accordance  with  SRO  rules, 
where  applicable,  or  in  any  event  not  in 
excess  of  their  marked-to  market  value. 
The  proposed  rule  would  also  amend 
section  220.18  to  remove  a  requirement 
that  margin  be  held  for  "each  security 
position." 

The  Board  also  seeks  comment  on 
whether  further  amendments  to  sections 
220.3(b)  should  be  adopted  to  facilitate 
portfolio  margining — in  particular, 
whether  the  Board  should  modify  the 
general  prohibition  on  separation  of 
accounts  in  section  220.3(b).  Doing  so 
could  allow  any  excess  margin  in  one 
account  to  be  used  to  meet  a  margin 
deficiency  in  another  account.  To  the 
extent  that  such  a  change  were  adopted, 
the  Board  seeks  comment  on  the 
continuing  need  for  a  Special 
Memorandum  Account.  As  noted  above, 
the  Board  is  also  seeking  comment  on 
whether  the  government  securities 
account,  nonsecurities  account,  and 


proposed  non-equity  account  should  be 
combined. 

C.  Implementation 

The  Board  also  seeks  comment  on  any 
implementation  problems  that  might 
arise  with  a  partial  or  complete  move  to 
portfolio  margining,  including  the  need 
for  delaying  the  effective  date  of  any 
final  rule  in  order  to  allow  the  SROs 
time  to  amend  their  rules. 

4.  Borrowing  and  Lending  of  Securities 
by  Brokers-dtalers 

In  order  to  facilitate  short  sales  and 
the  curing  of  failures  to  deliver  a 
security  (bils).  Regulation  T  allows 
broker-dealers  to  borrow  and  lend 
securities  outside  of  the  normal  margin 
requirements  for  securities  purchases. 
To  qualify  for  this  treatment,  borrowing 
and  lending  transactions  must  not  only 
relate  to  a  short  sale  or  fail  but  also  be 
secured  by  cash  or  similarly  liquid 
collateral  equal  to  100  percent  of  the 
value  of  the  securities  lent.'*  Any 
borrowing  and  lending  of  securities  that 
does  not  meet  both  the  "purpose  test" 
and  the  "collateral  test"  is  usually  a 
financing,  is  not  considered  a  borrowing 
and  lending  of  securities  for  Regulation 
T  purposes,  and  therefore  is  conducted 
in  a  margin  account,  subject  to  the 
appropriate  margin  requirement  for  the 
underlying  seciirity. 

Requiring  100  percent  collateral 
(marked  to  market  daily)  to  secure  any 
stock  loan  reflects  industry  practice  and 
is,  the  Board  believes,  consistent  with 
prudent  securities  lending.  The  SEC 
imposes  similar  requirements  on  the 
types  and  amount  of  collateral  a  broker- 
dealer  must  post  when  it  borrows 
securities  frt)m  a  customer,  and  the 
Department  of  Labor  applies  similar 
requirements  to  an  ERISA  pension  plan 
when  it  lends  securities. 

Nonetheless,  the  Board  is  seeking 
comment  on  whether  the  Board's 
existing  collateral  requirements  are 
necessary  for  Regulation  T  purposes. 
Commenters  have  sought  an  expansion 
of  eligible  collateral  to  include  all 
securities  marginable  under  Regulation 
T.  Although  the  Board  has  expressed 
concern  that  Regulation  T  could  be 
evaded  by  structuring  a  financing 
transaction  as  a  borrowing  and  lending.-'' 


'With  the  adoption  of  today's  final  rule, 
permissible  types  of  collateral  include  cash, 
securities  issued  or  guaranteed  by  the  United  States 
or  its  agencies,  certain  negotiable  bank  certificates 
of  deposit  and  bankers  acceptances,  and  certain 
irrevocable  letters  of  credit  issued  by  banks, 
marginable  foreign  sovereign  debt  securities,  and 
any  collateral  acceptable  to  the  SEC  when  a  broker- 
dealer  borrows  secjirities  from  a  custorasr. 

'  For  example,  a  broker-dealer  prohibited  by 
Regulation  T  from  extending  a  customer  100 
percent  credit  on  a  security  could  instead  borrow 


the  purpose  test  may  be  adequate  to 
prevent  such  an  evasion.  The  purpose 
test  limits  the  exception  to  transactions 
that  have  a  clear  market  purpose  that  is 
verifiable  (as  any  evasion  becomes 
evident  within  a  few  days,  when  no 
short  sale  is  consummated  or  the  fail 
proves  illusory).  The  collateral  test 
addresses  the  evasicm  issue  only 
indirectly  by  imposing  collat««l 
arrangements  that  conform  to  industry 
practice.  * 

Accordingly,  the  Board  is  proposing 
to  amend  section  220.16  either  to  allow 
any  security  that  qualifies  for  loan  value 
to  serve  as  collatwal,  valued  at  its 
regulatory  loan  value,^  or  to  require  a 
bona  fide  posting  of  collateral  equal  to 
100  percent  of  the  value  of  the  securities 
borrowed,  without  requiring  any 
specific  type  of  collateral.  The  Board 
also  seeks  comment  on  whether  the 
collateral  requirement  of  section  220.16 
could  be  eliminated  altogether.  The 
Board  notes  that  even  if  the  collateral/ 
requirements  were  eliminated,  other 
concerns  might  m«it  continued  or 
further  regulation  by  the  SROs  or  the 
SEC. 

5.  Extensions  of  Credit  by  Foreign 
Branches  of  U.S.  Broker-Dealers 

Most  U.S.  broker-dealers  conduct 
their  overseas  operations  through 
separately  incorporated  subsidiaries  of 
their  holding  companies.  These 
subsidiaries  are  not  subject  to 
Regulation  T  or  SEC  regulations. 
However,  a  few  firms  maintain  foreign 
branches  that  are  subject  to  Regulation 
T.  The  Board  is  proposing  to  exclude 
these  foreign  branches  from  Regulation 
T  when  they  extend  credit  to  foreign 
persons  on  foreign  securities.  This 
would  be  analogous  to  the  exclusion 
from  Regulation  U  of  foreign  branches  of 
U.S.  banks  when  they  extend  securities 
credit. 

8.  Option  as  Cover  for  a  Short  Sale  of 
an  Equity  Security 

In  a  short  sale,  a  customer  generally 
sells  securities  it  does  not  own  and 
borrows  those  securities  from  a  broker- 
dealer  in  order  to  meet  its  delivery 
obligation.  The  customer  is  then 
obligated  to  redeliver  such  securities  to 
the  broker-dealer  at  some  time  in  the 
future,  but  hopes  to  obfain  those 
securities  for  less  than  the  sale  price  less 
financing  costs.  Regulation  T  currently 


the  security  from  me  customer  and  post  100  percent 
cash  collalerai;  the  customer  could  then  wthdraw 
the  cash,  evading  the  50  percent  initial  or  good  faith 
margin  requirement 

"  If  this  option  were  adopted,  "loan  value"  would 
be  defined  in  Regulation  T  to  mean  an  amount 
equal  to  "1  mmus  the  margin  requirement  for  :he 
security  under  this  part  " 
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requires  marxin  of  150  percent  for  n 
short  sale  of  an  equity  se<:urity.'  For 
example,  if  a  customer  sells  short  100 
shares  of  XYZ  Corp,  the  hroker-doaier 
retains  100  percent  of  the  proceeds  from 
the  sale  in  the  customer's  account,  and 
the  customer  is  required  to  post  an 
additional  50  percent  of  the  sale  price. 
(This  parallels  the  50  pen:ent  margin 
requirement  for  a  purcha.se  of  the  sto<:k; 
in  each  case,  the  customer's  stake  in  the 
transaction  must  be  50  percent  of  its 
price.)  However,  Regulation  T  requires 
margin  of  only  100  pen;ent — in  other 
words,  allows  retaining  of  the  proceeds 
of  the  sale  to  suffice — if  a  "security 
exchangeable  or  convertible  *   *    "into 
the  security  sold  short"  is  held  in  the 
customer's  a<:count  The  most  common 
example  of  such  a  security  is  a 
convertible  bond. 

Although  it  can  be  argued  that  both 
stock  warrants  and  c:all  options  qualify 
as  a  "security  exchangeable  or 
convertible  into  another  security."  the 
Board  has  only  permitted  the  fonner  to 
serve  in  lieu  of  the  additional  50  percent 
margin  for  short  sales  in  Regulation  T. 
See  Board  Interpretation  12  CFR 
220.126.  reprinted  in  the  Federal 
Reserve  Regulatory  Service  at  5-488. 
Some  commenters  have  criticized  this 
inequality  of  treatment,  and  some  have 
asked  that  a  call  option — in  the  above 
example,  a  call  option  for  100  shares  of 
XYZ  stot:k — be  allowed  to  serve  in  lieu 
of  the  additional  50  percent  margin 
requirement. 

The  Board  is  seeking  comment  on 
whether  to  allow  the  use  of  a  call  option 
to  offset  tht  short  sale  of  a  se<:urity  and 
whether  doing  so  would  bias  the  market 
in  favor  of  short  selling.  The  Board  has 
historically  sought  to  ensure  that  traders 
on  the  short  side  of  the  market  should 
not  be  in  a  position,  with  a  given 
amount  of  funds,  to  exert  greater 
influence  on  the  market  than  they  could 
with  the  same  amount  of  funds  if  they 
were  trading  on  the  long  side.  However, 
under  this  proposal,  a  customer  wishing 
to  purchase  100  shares  of  XYZ  would  lie 
required  to  come  up  with  50  percent  of 
the  purcha.se  price,  but  a  customer 
wishing  to  sell  100  shares  of  XYZ  short 
would  only  be  required  to  come  up  with 
the  premium  neces.sary  to  pur<:hase  a 
call  option  for  100  shares  of  XYZ,  a  far 
smaller  amount.  The  Hoard  seeks 
comment  on  whether  this  fact  argues 
against  adoption  of  the  proposed 
change. 


'If  d  marginable  M)l  seiairilv  is  V'l<i  short.  Ihfi 
margin  required  ia  100  [ion  eni  of  iht-  current 
markel  value  of  Ihe  sec  urity  plus  the  margin 
required  by  the  creditor  in  giXKl  faith. 


7,  Eligibility  of  Equity  Securities  for 
Credit  Under  Regulations  G,  T,  and  U 

hi  order  to  qualify  for  credit  under 
Regulation  T,  an  equity  security  must  be 
a  mutual  fund,  a  bond  convertible  into 
a  qualifying  equity  security,  or 
registered  on  a  national  securities 
exchange,  trade  in  NASDAQ's  National 
Market  System,  or  appear  on  the  Board's 
quarterly  li.sts  of  "marginable  OTC 
sto<;ks"  or  "foreign  margin  stocks." 
Stocks  qualify  for  inclusion  on  the 
Board's  lists  if  they  meet  Regulation  T's 
definition  of  "OTC  margin  stock"  or 
"foreign  margin  stock." 

A.  Foreign  Margin  Stocks  Under 
Regulation  T 

The  Board  is  adopting  as  a  final  rule 
an  amendment  to  Regulation  T  that 
includes  as  a  foreign  margin  stock  any 
foreign  stock  that  has  a  '"ready  market" 
for  purposes  of  the  SEC's  net  capital 
rule.  17  CFR  240.15c3-l(c)(ll)(i).  SEC 
staff  has  stated  that  they  will  take  no 
action  against  broker-dealers  that  treat 
any  foreign  stock  listed  on  the  Financial 
Times- Actuaries  World  Indices  as 
having  a  ready  market  for  purposes  of 
computing  a  broker-dealer's  net  capital. 
Thus,  these  stocks  will  be  added  to  the 
Board's  foreign  list. 

Although  there  is  considerable 
overlap  between  the  stocks  on  the 
Financial  Times  Indices  and  the  Board's 
list  of  foreign  margin  stocks,  the 
Financial  Times  list  contains 
substantially  more  foreign  stocks  than 
the  Board's  list,  and  there  are  also  a 
significant  number  of  foreign  stocks  that 
appear  on  the  Board's  list  but  not  the 
Financial  Times  list.  The  Board  did  not 
receive  comment  on  whether  its  current 
list  of,  and  test  for,  foreign  margin 
stot;ks  would  continue  to  be  necessary 
if  this  new  test  were  adopted. 
Accordingly,  the  Board  seeks  comment 
on  whether  it  should  rely  on  the  ready 
market  test  exclusively  and  phase  out 
the  Board's  own  test  and  list. 

B.  Domestic  Margin  Stocks 

The  Board  is  also  seeking  comment  on 
whether  it  should  supplement  or 
replace  the  current  criteria  for 
qualification  as  an  OTC  margin  stock  in 
section  220.17  of  Regulation  T  by 
allowing  a  broker-dealer  to  extend  credit 
on  any  stock  traded  on  a  national 
.securities  exchange,  quoted  on 
NASDAQ,  or  otherwise  having  a  "ready 
market"  for  purposes  of  the  SEC's  net 
capital  rule.  In  the  domestic  area,  SEC 
staff  has  taken  the  position  that  a  stock 
has  a  "ready  market"  if:  (1)  three  or 
more  market  makers  quote  its  prices 
through  the  so-called  "pink  sheets."  and 
(2)  the  broker-dealer  can  show  the 


existence  of  bona  fide  inter-dealer  trades 
within  five  business  days  before  or  after 
the  date  of  valuation  that  are  of 
sufficient  volume  to  justify  a  reasonable 
belief  that  the  price  used  would  support 
the  liquidation  of  the  entire  position  at 
or  near  that  price. 

This  proposal  would  make  1700 
NASDAQ  stocks,  as  many  as  5400 
stocks  quoted  on  the  NASD's  electronic 
bulletin  board,  and  an  unknown  number 
of  additional  "pink  sheet"  stocks 
eligible  for  broker-dealer  credit  for  the 
first  time.  Some  of  these  stocks  are 
thinly  traded  when  compared  to 
currently  marginable  stocks,  including 
those  that  qualify  as  OTC  margin  stocks. 
The  Board  seeks  comment  on  whether 
such  stocks  should  be  eligible  to  serve 
as  collateral  for  securities  credit. 

The  Board  particularly  seeks 
comment  on  whether  an  expansion  in 
the  number  of  OTC  margin  stocks 
should  be  made  only  for  pur|}oses  of 
Regulation  T,  or  for  purposes  of 
Regulations  G  and  U  as  well.  Although 
all  the  Board's  margin  regulations 
currently  contain  a  common  definition 
of  "OTC  margin  stock,"  this  common 
definition  does  not  result  in  common 
treatment  of  all  lenders.  Under 
Regulation  T.  a  broker-dealer  is 
prohibited  from  lending  on  any 
domestic  stock  that  does  not  qualify  as 
an  OTC  margin  stock;  conversely,  a 
bank  or  other  lender  is  unregulated  by 
Regulations  U  and  G  when  it  lends  on 
any  stock  that  does  not  qualify  as  an 
OTC  margin  stock.  Thus,  qualification 
of  a  stock  as  an  OTC  margin  stock 
increases  its  loan  value  under 
Regulation  T  from  zero  to  50  percent, 
but  subjects  it  for  the  first  time  to 
coverage  by  Regulations  G  and  U  and 
thereby  decreases  its  loan  value  to  the 
extent  that  banks  and  other  lenders  had 
previously  been  willing  to  give  the  stock 
loan  value  of  greater  than  50  percent. 
Conversely,  disqualification  of  a  stock 
as  an  OTC  margin  stock  eliminates  its 
loan  value  under  Regulation  T  and 
thereby  prevents  broker-dealers  from 
lending  on  it,  but  eliminates  its  coverage 
by  Regulations  G  and  U  and  allows 
banks  and  other  lenders  to  lend  as  much 
as  they  deem  appropriate.  * 

Thus,  using  tne  ready  market 
definition  for  purposes  of  Regulations  G 
and  U  would  impose  burdens  on  banks 
and  other  lenders.  Use  of  the  definition 
would  limit  the  amount  of  credit  that 
banks  could  extend  on  thousands  of 
additional  stocks  and  would  also 
require  banks  to  obtain  a  "purpose 
statement"  (PR  U-1)  whenever  they 
lend  more  than  $100,000  on  those 
stocks.  In  addition,  it  would  no  longer 
be  possible  for  the  Board  to  publish  a 
complete  "List  of  Marginable  OTC 
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Stocks"  (OTC  List),  as  the  stocks  that 
met  the  SEC's  ready  market  test  would 
be  ever  changing  and  outside  the 
Board's  control.  Banks  therefore  would 
be  responsible  for  determining  on  their 
own  whether  a  given  OTC  equity 
security  was  subject  to  Regulation  U. 
The  burden  imposed  on  Regulation  G 
lenders  would  be  similar.^  In  addition, 
the  number  of  lenders  potentially 
covered  by  Regulation  G  would  expand 
to  include  as  many  as  6600  additional 
companies  to  the  extent  that  those 
companies  extended  credit  to  their 
employees  secured  with  company 
stock.9  Although  the  Board  currently 
alerts  companies  with  OTC  margin  stock 
to  the  possibility  of  registration  under 
Regulation  G,  elimination  of  the  OTC 
list  would  prevent  the  Board  from 
continuing  this  practice. 

Accordingly,  the  Board  is  seeking 
comment  on  possible  solutions  to  the 
disparate  treatment  of  broker-dealers 
and  other  lenders,  and  the  resulting 
increase  in  burden  for  one  group 
whenever  burden  is  reduced  for  the 
other.  The  Board  seeks  comment  on 
whether  it  should  establish  separate 
regimes  for  determining  coverage  by 
Regulation  T  on  the  one  hand,  and 
Regulations  G  and  U  on  the  other,  for 
example,  any  domestic  stock  that  has  a 
ready  market  for  purposes  of  the  SEC's 
net  capital  rule  might  receive  loan  value 
*  under  Regulation  T,  while  only 
domestic  stocks  that  are  listed  on  an 
exchange  might  be  subject  to 
Regulations  G  and  U. 

8.  Options  Under  Regulation  U 

On  December  12,  1995.  the  Board 
published  proposed  amendments  to 
Regulation  U.  including  one  that 
concerned  the  treatment  of  exchange- 
traded  options.  The  proposal  mirrored 
the  treatment  proposed  by  the  Board  for 
broker-dealers  under  Regulation  T. 
Specifically,  the  Board  proposed  to 
allow  the  same  50  percent  loan  value  for 
long  positions  in  exchange-traded 
options  currently  permitted  for  other 
exchange-traded  equity  securities. 
Because  the  final  rule  under  Regulation 
T  ties  the  loan  value  of  these  securities 
to  the  rules  of  the  exchange  authorized 
to  trade  the  option,  the  Board  is 
proposing,  as  a  matter  of  parity  between 


<*  Regulation  G  does  not  contain  a  paperwork 
exemption  for  loans  of  $100,000  or  less,  so  all  loans 
secured  by  these  new  OTC  margin  stocks  would 
require  a  "purpose  statement"  (Form  FR  G-3). 

"Companies  that  extend  credit  to  employers  in 
connection  with  an  employee  tienefit  plan  adopted 
by  the  company  and  approved  by  its  stockholders 
are  not  subject  to  the  50  percent  requirement 
normally  imposed  on  loans  secured  by  margin 
stocL  12  CFR  207.5.  However,  these  companies 
must  register  with  the  Federal  Reserve  and  provide 
■nnual  reports  of  their  securities  credit  activities. 


Regulations  T  and  U,  to  amend 
Regulation  U  so  that  banks  can  lend 
against  exchange-traded  options  to  the 
extent  permitted  by  the  rules  of  the 
options  exchanges.  The  Board  seeks 
comment  on  the  practicaUty  of  requiring 
banks  to  comply  with  rules  of  SROs  of 
which  they  are  not^nembers. 

9.  Technical  Amendments 

The  Board  is  also  prescribing 
technical  amendments  to  Regulation  T 
that  are  intended  to  streamline  and 
rationalize  the  regulation  without 
altering  its  substance.  The  Board  is 
proposing  to  add  a  definition  of  "margin 
equity  security,"  a  term  currently  used 
but  not  defined  in  the  regulation.  The 
Board  is  seeking  comment  on  whether 
the  definition  of  "covered  option 
transaction"  can  be  shortened  to  include 
"any  transaction  eligible  for  the  cash 
account  under  the  rules  of  the  registered 
national  securities  exchange  authorized 
to  trade  the  option  or  warrant  or  the 
creditor's  examining  authority  in  the 
case  of  an  unregistered  option  provided 
that  all  such  rules  have  been  approved 
or  amended  by  the  SEC."  This  change 
could  not  take  effect  until  the  provision 
in  the  final  rule  delegating  authority 
over  options  to  the  SROs  became 
effective. 

Regulatory  Flexibility  Act 

The  Board  has  concluded  after 
reviewing  the  proposed  regulation  that, 
if  adopted,  it  would  not  impose  a 
significant  economic  hardship  on  small 
institutions.  The  proposal  does  not 
necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions;  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  The  proposal  is 
designed  to  reduce  the  complexity  and 
burden  of  Regulation  T.  The  Board 
therefore  certifies  pursuant  to  section 
605b  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605b)  that  the  proposal,  if 
adopted,  will  not  have  a  significantly 
adverse  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  {5  U.S.C.  601  et.  seq.). 

Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;*5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  Comments  on  the  collections  of 
information  shoidd  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Projects  7100-0001  (or  7100- 


0004),  Washington,  DC  20503.  with 
copies  of  such  comments  to  be  sent  to 
Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer,  Division  of 
Research  and  Statistics,  Mail  Stop  97, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

The  collection  of  information 
implications  of  the  proposal  to  amend 
this  regulation  are  found  in  12  CFR  part 
220.  This  information  is  required  to 
evidence  compliance  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C  78g).  The 
respondents  are  foi^profit  financial 
institutions  (7100-0001)  and  public 
corporations  (7100-0004). 

Implications  for  Reporting 

The  proposal  to  change  the  definiticxi 
of  "OTC  margin  stodc  by  allowing  a 
broker-dealer  to  extend  credit  on  any 
stock  traded  on  a  national  securities 
exchange,  quoted  on  NASDAQ,  or 
otherwise  having  a  'ready  market' 
*  *  *"  could  lead  loan  increase  in  the 
number  of  respondents  for  the  OTC 
Margin  Stock  Report  (FR  2048;  OMB  No. 
7100-0004)  because  of  the  increase  in 
the  number  of  firms  whose  stock  would 
be  marginable.  The  burden  per  response 
of  0.25  hours  would  not  change. 
However,  if  it  is  decided  that  the  stock 
of  any  firm  listed  on  the  NASD 
SmallCap  market  is  automatically 
marginable.  as  currently  is  the  case  for 
the  stocks  of  firms  listed  on  the  NASD 
National  Market  System,  the  FR  2048 
could  be  ehminated.  Currently,  the  FR 
2048  is  filed  by  approximately  75 
respondents  each  quarter.  The  current 
annual  burden  of  the  FR  2048  is 
estimated  to  be  75  hours.  Based  on  an 
hourly  cost  of  $20,  the  annual  cost  to 
the  public  is  estimated  to  be  SI, 500. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number. 

Comments  are  invited  on:  (a)  whether 
the  proposed  amendments  to  this 
collection  of  information  are  necessary 
for  the  proper  performance  of  the 
Federal  Reserve's  functions;  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
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List  of  Subiects 

12  CFR  Part  207 

Banks,  banking,  Credit.  Federal 
Reserve  System,  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Parts  220  and  221 

Banks,  banking.  Bonds,  Brokers, 
Credit,  Federal  Reserve  System,  Margin. 
Margin  requirements.  Investment 
companies.  Investments,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  220  as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78c.  78g,  78h.  78q. 
and  78w. 

2.  Section  220.2  is  amended  as 
follows: 

a.  By  adding  a  new  definition  of 
Margin  equity  security  in  alphabetical 
order; 

b.  By  revising  paragraph  (3)  in  the 
deRnition  of  Margin  security, 

c.  By  adding  a  new  definition  of  Non- 
equity security  in  alphabetical  order; 

d.  By  removing  the  definition  of  OTC 
margin  bond. 

The  additions  and  revisions  read  as 
follows: 

$220.2    Definitions. 

***** 

Margin  equity  security  means  a 
margin  security  that  is  an  equity 
security  (as  defined  in  section  3(a)(ll) 
of  the  Act.). 


Margin  security  •    *    * 

(3)  Any  non-equity  security; 

***** 

Non-equity  security  means  a  security 
that  is  not  an  equity  security  (as  defined 
in  section  3(a)(l  1)  of  the  Act). 

***** 

3.  Section  220.3(b)  is  revised  to  read 
as  follows: 

$  220.3    Gkmeral  provisions. 

***** 

(b)  Separation  of  accounts — (1)  In 
general.  The  requirements  of  one 
account  may  not  be  met  by  considering 
items  in  another  account.  If  withdrawals 
of  cash  or  securities  are  permitted  under 


the  regulation,  written  entries  shall  be 
made  when  cash  or  securities  are  used 
for  purposes  of  meeting  requirements  in 
another  account. 

(2)  Exceptions.  Notwithstanding 
paragraph  (b)  (1)  of  this  section — 

(i)  For  purposes  of  calculating  the 
required  margin  for  a  security  in  the 
non-equity  account  or  margin  account, 
assets  described  in  §  220.9(a)  (1)  or  (2) 
may  serve  in  lieu  of  margin; 

(li)  Transfers  may  be  effected  between 
the  margin  account  and  the  special 
memorandum  account  pursuant  to 
§§220.4  and  220.5. 


4.  Section  220.4(b)(1)  is  revised  to 
read  as  follows: 

$220.4    Dtargin  accounL 

(b)  Required  margin — (1) 
Applicability.  The  required  margin  for 
long  or  short  positions  in  securities  is 
set  forth  in  §  220.18  (the  Supplement) 
and  is  subject  to  the  following 
exceptions  and  special  provisions. 
***** 

5.  The  text  of  §  220.13  is  redesignated 
as  paragraph  (j)  of  §  220.3,  the  section 
heading  of  §  220.13  is  redesignated  as 
the  heading  of  newly  designated 
paragraph  (j)  of  §  220. 3,  and  §  220.13  is 
removed. 

6.  New  section  220.13  is  added  to 
read  as  follows: 

§220.13    Non-«quity  account 

(a)  Permissible  transactions.  In  a  non- 
equity account,  a  creditor  may  effect 
and  finance  any  transaction  involving 
any  non-equity  security.  No  transaction 
or  withdrawal  shall  be  allowed  if  it 
would  cause  the  account  to  liquidate  to 
a  deficit. 

(b)  Required  margin.  The  required 
margin  for  transactions  effected  in  the 
non-equity  account  is  set  forth  in 

§  220.18  (the  Supplement). 

7.  Section  220.16  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  and  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

$  220. 1 6    Borrowing  and  lending  securities. 

Option  1  for  Paragraph  (a) 

(a)  •   •   *  Each  borrowing  shall  be 
secured  by  a  deposit  of  one  or  more  of 
the  following:  cash,  cash  equivalents, 
foreign  sovereign  nonconvertible  debt 
securities  that  are  margin  securities, 
collateral  acceptable  for  borrowings  of 


securities  pursuant  to  SEC  Rule  15c3-3 
(17  CFR  240.15C3-3),  irrevocable  letters 
of  credit  issued  by  a  bank  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  a  foreign  bank  that  has  filed  an 
agreement  with  the  Board  on  Form  FR 
T-1,  T-2,  or  any  margin  security,  valued 
at  its  loan  value.*  *  * 

Option  2  for  Paragraph  (a) 

(a)  *  *  •  Each  borrowing  shall  be 
secured  by  a  bona  fide  deposit  of 
collateral  equal  to  at  least  100  percent 
of  the  market  value  of  the  securities 
borrowed.*  *  * 

(b)  *  *  *  Each  borrowing  shall  be 
secured  by  a  bona  fide  deposit  of 
collateral  equal  to  at  least  100  percent 
of  the  market  value  of  the  securities 
borrowed. 

8.  Section  220.18  is  amended  by 
revising  the  introductory  text  and 
[>aragraphs  (b)  through  (d)  to  read  as 
follows: 

f  220.18    Supplement  Margin 
reQuiramentSa 

The  required  margin  for  positions 
held  in  a  margin  account  shall  be  as 
follows: 

***** 

(b)  Exempted  security,  non-equity 
security,  money  market  mutual  fund,  or 
exempted  securities  mutual  fund:  the 
margin  required  by  the  creditor  in  good 
faith  or  the  percentage  set  by  the 
regulatory  authority  where  the  trade 
occurs,  whichever  is  greater. 

(c)  Short  sale  of  a  nonexempted 
security,  except  for  a  non-equity 
security:  150  percent  of  the  current 
market  value  of  the  security,  or  100 
percent  of  the  current  market  value  if  a 
security  exchangeable  or  convertible 
within  90  calendar  days  without 
restriction  other  than  the  payment  of 
money  into  the  security  sold  short  is 
held  in  the  account. 

(d)  Short  sale  of  an  exempted  security 
or  non-equity  security:  100  percent  of 
the  current  market  value  of  the  security 
plus  the  margin  required  by  the  creditor 
in  good  faith. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  April  24.  1996. 
WUiUm  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  96-10608  Filed  5-3-96;  8:45  am] 
BILUNQ  CODE  a210-01-P 
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DEPARTMENT  OF  COMMERCE 

Intsmatlonal  Trade  Adminiatration 
[C-421-601] 

Standard  Chrysanthaniuma  From  the 
Netharlands;  Preliminary  Resulta  of 
Countervailing  Duty  Admlniatrative 
RevlewfS 

AQENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

,    SUMMARY:  The  Department  of  Commerce 
(the  Department]  is  conducting  two 
administrative  reviews  of  the 
countervailing  duty  order  on  standard 
chrysanthemums  from  the  Netherlands. 
We  preliminarily  determine  the  net 
subsidy  to  be  0.43  percent  ad  valorem 
for  the  period  January  1,  1992,  through 
December  31, 1992,  and  0.80  percent  ad 
valorem  for  the  period  January  1,  1993, 
tiirough  December  31.  1993.  If  the  final 
results  of  these  reviews  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  6,  1996. 
FOn  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Richard  Herring, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14tb  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230.  telephone: 
(202) 482-2786. 

SUPPt.EMENTARY  INFORMATION: 
Background 

On  March  12, 1987,  the  Department 
published  in  the  Federal  Re^ster  (52 
PR  7646)  the  countervailing  duty  order 
on  standard  chrysanthemums  from  the 
Netherlands.  On  March  12,  1993.  and 
March  4,  1994,  the  Department 
published  notices  of  "Opportunity  to 
Request  Administrative  Review"  of  this 
coimtervailing  duty  order  (58  FR  13583) 
and  (59  FR  10368),  respectively.  We 
received  timely  requests  for  reviews  for 
the  1992  and  the  1993  review  periods 
from  petitioner.  Floral  Trade  Council. 

We  initiated  the  review  covering  the 
period  January  1,  1992  through 
December  31,  1992.  on  May  6,  1993  (58 
FR  26960).  We  initiated  the  review 
covering  the  period  January  1,  1993, 
through  December  31,  1993,  oh  April 
15. 1994  (59  FR  18099).  We  conducted 


a  verification  of  the  questionnaire 
responses  in  the  1992  administrative 
review  from  February  7  through  14, 
1994.  These  reviews  are  being 
conducted  on  an  aggregate  basis. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31,  1994.  However,  references  to  the 
Department's  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31. 1989)  (Proposed 
Regulations),  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  Uruguay  Round  Agreements  Act. 
See  60  FR  80  (Jan.  3. 1995). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  Dutch  standard 
chrysanthemums.  Such  merchandise  is 
classifiable  imder  item  number 
0603.10.70  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  the  Government  of  the  Netherlands. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  officials  and  examining 
relevant  original  source  documents.  Our 
verification  results  are  outlined  in  the 
pubUc  versions  of  the  verification 
report,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

We  calculated  the  net  subsidy  on  a 
ccuntry-wide  basis  by  first  calculating 
the  subsidy  rate  for  each  program.  We 
then  sununed  the  subsidy  rates  from  all 
programs  benefitting  exports  of  the 
subject  merchandise  to  the  United 
States. 


Analysis  of  Programs 

/.  Pmgrams  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Aids  for  the  Creation  of  Cooperative 
Organizations 

Under  European  Community  (EC) 
Regulation  355/77,  the  EC  has  provided 
grants  to  Dutch  auction  houses,  which 
are  flower  grower  cooperatives.  These 
funds  were  provided  by  the  EC  through 
the  Agricultural  Guidance  and 
Guarantee  Fund,  with  matching  grant 
contributions  from  EC  member  states. 
The  purpose  of  the  program  was  to 
improve  the  processing,  marketing  and 
distribution  of  agricultural  products  in 
member  states.  This  program  was 
terminated  on  January  1, 1986,  and  no 
grants  were  disbursed  after  1987. 

In  the  1986  and  1987  reviews,  the 
Department  determined  that  this  grant 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  in  the  Netherlands.  {See 
Standard  Chrysanthemums  From  The 
Netherlands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  43977,  43978;  October 
30, 1989)  and  Standard 
Chrysanthemums  From  the 
Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  462;  January  5, 1990) 
(1987  Preliminary  and  Final  Results)). 
Although  this  program  was  officially 
terminated  in  1986,  imder  our  grant 
methodology,  benefits  are  still  accruing 
from  this  program. 

To  calculate  the  benefit,  we  used  a 
declining  balance  grant  methodology,  as 
determined  in  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Cut  Flowers  From  the. 
Netherlands  (52  FR  3301;  February  3, 
1987)  (Netherland  Flowers).  We 
allocated  the  benefits  from  each  grant 
over  10  years,  the  average  useful  life  of 
renewable  physical  assets  in  the 
agricultural  sector  as  determined  under 
the  U.S.  Internal  Revenue  Service's 
Asset  Depreciation  Range  System.  This 
methodology  is  in  accordance  with  the 
Proposed  Regulations  (51  FR  23366, 
23385:  May  31, 1989).  We  used  the 
average  interest  rate  for  long-term 
commercial  loans  published  by  the 
Netherlands  Bank  (the  Central  Bank)  as 
the  discount  rate  for  each  year  in  which 
grants  were  provided.  We  divided  the 
sum  of  these  benefits  by  the  f.o.b.  value 
of  total  auction  sales  in  the  relevant 
review  period.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.07  percent  ad  valorem  for  1992 
and  0.04  p«rcent  ad  valorem  for  1993. 
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2.  Glasshouse  Enterprises  Program 

Under  the  Glasshouse  Enterprises 
Program,  the  Ministry  of  Agriculture, 
Nature  Management  and  Fisheries 
(MAF)  provided  grants  to  greenhoiise 
growers  to  stimulate  private  investment 
in  energy  saving  methods  in  the 
horticulture  industry.  This  program  was 
terminated  in  )ime  1985.  However, 
grants  approved  prior  to  the  termination 
were  did)ursed  through  1987. 

We  previously  detennined  that  this 
program  was  a  countervailable  domestic 
subsidy  because  it  was  available  only  to 
greenhouse  growers.  (See  1987 
Preliminary  and  Final  Result).  Although 
this  program  officially  terminated  in 
1985,  under  our  grant  methodology, 
benefits  are  still  accruing  from  this 
program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  divided  the  total  benefits 
from  these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  0.17 
percent  ad  valorem  for  the  period 
January  1, 1992,  through  December  31, 
1992,  and  0.09  percent  ad  valorem  for 
the  period  January  1, 1993  through, 
December  31, 1993. 

3.  Aids  for  the  Reduction  of  Glass 
Surface 

Under  the  Aids  for  the  Reduction  of 
Glass  Surface  program,  the  MAF 
provided  grants  to  greenhouse  growers 
for  the  purpose  of  increasing  the  enei^gy 
efficiency  of  greenhouses  by  replacing 
existing  glass  with  modem  energy- 
saving  gkss.  The  program  was 
terminated  in  November  1984.  However, 
grants  approved  prior  to  the  termination 
of  the  program  were  disbursed  through 
1987. 

We  previously  detennined  that  this 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  (See  1987  Preliminary  and 
Final  Results).  Although  this  program 
was  officially  terminated  in  1984,  under 
our  grant  methodology,  benefits  are  still 
accruing  under  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  divided  the  total  benefits 
from  these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1992.  through 
December  31, 1992.  and  less  than  0.005 
percent  ad  valorem  for  the  period 


January  1. 1993,  through  December  31, 
1993. 

4.  Steam  Drainage  Systems 

In  January  1981,  the  Government  of 
the  Netherlands  (GON)  banned  the  use 
of  methylbromide  as  a  means  of  soil 
disinfection  due  to  the  potential  health 
hazards  caused  by  the  rhwminal.  In 
December  of  that  year,  the  MAF 
establidied  a  prtgram  maldng  available 
cash  {(rants  to  «ux)urage  the  use  of 
steam  drakiage  as  an  alternative  method 
of  soil  disinfection  for  greenhouses.  The 
program  was  terminated  in  September 
1984.  However,  some  grants  were 
didiursml  through  1987. 

In  the  1990  administrative  review,  we 
detennined  that  this  program  was 
coimtervailable  because  it  was  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries.  (See 
Standard  Chrysanthemums  From  the 
Netheriands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  9539:  March  19. 1992) 
and  Standard  Chrysanthemums  From 
the  Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  24249;  June  8, 1992) 
( ]  990  Preliminary  and  Final  Results)). 
Although  this  program  was  officially 
terminated  in  1984.  imder  our  grant 
methodology,  benefits  are  still  accruing 
under  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  divided  the  benefits  from 
these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1992.  through 
December  31. 1992,  and  less  than  0.005 
percent  ad  valorem  fat  the  period 
January  1, 1993,  through  December  31, 
1993. 

B.  New  Program  Preliminarily  Found  to 
Confer  Subsidies 

Stimulation  for  the  Innovation  of 
Electric  Energy  (SES) 

The  SES  program  was  implemented  in 
1988  with  the  goal  of  stimulating  energy 
conservation.  Under  the  administration 
of  the  Ministry  of  Economic  Afiairs 
(MEA),  the  program  is  designed  to 
encourage  the  installation  of 
cogeneration  equipment  by  providing 
payments  of  up  to  25  percent  of  the 
equipment  cost,  with  a  cap  of  20  milUon 
guilders  per  project.  Cogeneration 
equipment  reduces  energy  consumption 
by  up  to  30  percent. 

At  verification,  we  found  that  this 
program  is  available  to  viriually  all 


industries.  Although  the  program  is 
neither  designed  nor  administered  «rith 
any  particular  industry  in  mind,  we 
were  told  by  MEA  officials  that 
greenhouse  growers  were  ideal 
candidates  for  the  program  due  to  their 
enormous  dnnand  for  energy.  See 
Verification  Report  of  the  Questionnaire 
Response  in  the  1 992  Administrative 
Review  (April  3, 1995)  (public 
document). 

We  examined  dirtnirsements  made 
under  the  program  on  an  industry- 
specific  basis  to  determine  whether 
horticulture  was  the  dcmiinant  user  or 
received  a  disprc^KirtioDate  share  of 
benefits  imder  this  program.  We  based 
our  analysis  on  payments  to  all 
horticulture  recipients  because 
information  is  not  available  on  a  plant- 
by-plant  basis.  Based  on  our  analysts, 
we  found  that  horticulture  accounted 
for  69  percent  of  all  grant  approvals  and 
received  36  percent  of  all 
disbursements.  Horticulture  was, 
therefore,  the  largest  recipient  of  grants 
under  this  program  compared  to  the 
share  of  benefits  to  other  recipients 
whose  disbursements  ranged  from  less 
than  0.01  percent  to  13.9  percent.  In 
prior  cases  where  the  Department  has 
found  disproportionality,  we  anal3nBed 
whether  a  program  provided  a 
disproportionate  share  of  benefits  by 
comparing  their  collective  or  individual 
share  of  benefits  provided  to  all  other 
users  of  the  program  in  question.  (See. 
e.g..  Final  Affirmative  CountervaiUng 
Duty  Determination:  Grain-Oriented 
Electrical  Steel  From  Italy  (59  FR  18357; 
April  18. 1994)  (Electrical  Steef)).  In 
Electrical  Steel,  steel  producers  received 
34  p>ercent  of  the  benefits  under  the 
examined  program.  In  that  case,  we 
found  that  steel  producers  received  a 
disproportionate  share  of  the  program 
being  considered.  Similarly,  in  this  case 
we  compared  the  share  of  benefits 
received  by  horticulture  to  the  collective 
share  of  boiefits  to  all  others.  On  this 
basis,  we  determine  that  the  SES 
program  provided  a  disproportionate 
share  of  benefits  to  horticulture.  Thus, 
we  preliminarily  determine  that  this 
program  provides  a  countervailable 
benefit  to  producers  of  the  subject 
merchandise. 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt  and  (2)  to  allocate  non- 
recurring grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  # 
particular  program  is  less  than  0.50 
percent  of  a  finn's  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grants  were  received. 
(See  section  355.49(a)  of  the  Proposed 
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Regulations  and  the  General  Issues 
Appendix,  at  37226,  which  is  attached 
to  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Ausiria  (58  FR  37217;  July  9, 1993) 
[General  Issues  Appendix)). 

For  the  1992  administrative  review, 
the  amount  of  grants  received  under  this 
program  was  not  less  than  0.50  percent 
of  greenhouse' sales.  Therefore,  we  must 
determine  whether  the  grants  provided 
under  the  SES  program  are  recurring  or 
nonrecurring  to  determine  whether  the 
grants  should  be  expended  in  the  year 
of  receipt  or  allocated  over  time.  For  the 
1993  administrative  review,  the  total 
amount  of  grants  provided  to 
greenhouses  under  the  SES  program  was 
less  than  0.50  percent  of  total 
greenhouse  sales.  Therefore,  the  total 
value  of  all  grants  provided  under  this 
program  in  1993  have  been  allocated  to 
that  year. 

The  Department  considers  that  a  grant 
is  nonrecurring  if  the  benefits  are 
exceptional,  the  recipient  cannot  expect 
to  receive  benefits  on  an  ongoing  basis 
from  year  to  year,  and/or  the  provision 
of  funds  by  the  government  must  be 
approved  every  year.  The  Department 
also  considers  that  grants  used  for  the 
purchase  of  fixed  assets  would  generally 
be  considered  nonrecurring.  (See 
General  Issues  Appendix,  at  37226).  We 
therefore  determine  that  benefits  from 
grants  provided  under  the  SES  program 
are  nonrecurring.  On  this  basis,  we 
allocated  the  benefit  from  the  grants 
provided  under  this  program  during 
1992  over  the  useful  life  of  assets. 

Grants  were  also  provided  to 
greenhouses  during  the  years  1988 
through  1991.  In  those  years,  the  grants 
provided  were  less  than  0.50  percent  of 
total  greenhouse  sales.  Therefore,  we 
would  have  allocated  all  grants 
provided  under  this  program  solely  to 
the  year  of  receipt. 

To  calculate  the  benefit  from  this 
program,  we  allocated  the  benefits  from 
grants  received  in  1992  using  the 
declining  balance  grant  methodology 
described  in  section  I.A.I,  above.  For 
1993.  the  benefit  is  the  total  value  of  all 
grants  provided  in  that  year,  plus  the 
benefits  from  the  1992  grants  that  were 
allocable  to  1993.  We  then  divided  the 
total  benefits  from  these  grants  by  the 
value  of  greenhouse  sales  for  the 
respective  review  period.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidy  to  be  0.18  percent  ad  valorem 
for  the  period  January  1.  1992,  through 
December  31,  1992,  and  0.66  percent  ad 
valorem  for  the  period  January  1,  1993, 
through  December  1.  1993. 


n.  Programs  PreliminarJly  Found  Not  to 
be  Countervailable 

1.  Arrangement  for  Stimulation  of 
Innovation  Pro)ect8 

Petitioner  alleged  that  floricultural 
products  benefitted  from  the 
Arrangement  for  Stimulati<xi  of 
Innovation  Projects.  This  program  was 
implemented  in  1991  as  the 
continuation  of  two  inn^ation 
programs  (the  Subsidy  Schone  for  Large 
Innovation  Projects  of  1989  and  the 
Grant  Scheme  for  Small  Innovation 
Projects  of  1984.)  Under  the  program, 
the  MAP  provided  funds  to  promote 
innovation  within  the  agriculture  sector, 
including  entities  engaged  in  flower 
production.  To  qualify  for  assistance, 
projects  must  have  an  innovative 
element  and  offer  new  technological 
and  economic  perspectives  that  have 
not  yet  been  in  practice.  In  addition,  the 
projects  must  be  such  that  the  results 
can  be  passed  on  to  other  firms  in  the 
Netherlands.  Project  applications  are 
assessed  yearly  by  technical  experts  in 
consultation  with  agribusiness. 
Approval  or  rejection  of  an  application 
is  not  based  on  the  type  of  agricultural 
production  engaged  by  the  applicant, 
but  rather  on  whether  the  project  meets 
the  criteria  outlined  above. 

The  GON  divides  agriciilture  into  four 
major  subsectors:  horticulture,  arable 
farming  (crops  grown  on  arable  land], 
livestock  farming  and  cattle  farming.  We 
found  that  grants  were  provided  to  all 
of  the  subsectors  within  agriculture.  We 
examined  at  verification  a  table  listing 
disbursement  of  funds,  by  industry, 
showing  cumulative  payments  made 
under  the  program  through  December 
1993.  We  verified  that  flowers 
accounted  for  only  0.59  p>ercent  of  total 
disbursements  under  this  prt^ram. 

Because  all  agricultural  subsectors  are 
eligible  for  and  used  the  Stimulation  of 
Iimovation  Projects  program,  and 
because  no  disproportionate  benefits 
were  provided  under  this  program,  we 
preliminarily  determine  this  program  is 
not  countervailable  because  it  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  thereof 

2.  Arrangement  for  Structural 
Improvement  and  the  Complementary 
Scheme  for  Investment  in  Agricultural 
Holdings 

Petitioner  alleged  that  floricultural 
products  received  benefits  from  this 
program.  The  Arrangement  for 
Structural  Improvement  (SVL)  was 
implemented  in  1985  as  a  result  of  the 
EC  Improvement  of  Efficiency  of 
Agriculture  Structures  Regulation, 
which  mandated  that  each  member  state 
develop  a  program  to  improve  efficiency 


within  the  agriodtural  sector,  Through 
the  provision  of  grants  to  cover  the 
interest  on  loans  for  farm  improvement 
projects,  the  arrangements  aim  to 
promote  a  more  rapid  adjustment  of 
businesses  to  environmental  and  animal 
welfare  requirements.  The  MAF 
provides  assistance  to  specified 
investments  which  must  benefit  certain 
environmental  and  animal  welfare 
policy  objectives.  Each  year  applications 
from  the  entire  agricultural  sector  are 
approved  by  the  MAF.  These  projects 
must  generate  a  return  but  cannot  lead 
to  an  exjMuision  of  production  capacity. 
Any  farmer  with  a  form  production 
income  between  15,155  and  43,300 
guilders  is  eligible  to  apply  for  SVL 
assistance.  There  are  no  restrictions  on 
the  types  of  agricultural  or  horticultural 
products  raised  or  produced  by  the 
elirable  farmer. 

The  EC  regulation  distinguishes 
between  two  types  of  investments,  real 
estate  and  non-real  estate,  and  allows 
funding  levels  of  up  to  35jpercent  and 
25  percent,  respectively,  liie  level  of 
funding  alloweid  by  the  Dutch 
regulations,  however,  is  lower  than  the 
EC  reg\ilation  levels.  According  to 
Ehitch  regulations,  funding  levels  range 
from  7.5  percent  to  25  percent, 
depending  upon  the  type  of  project. 

The  SVL  program  receives  co- 
financing  from  the  EC  in  the  amount  of 
25  percent  of  the  payments  made  by  the 
Dutch  government.  For  example, 
although  the  EC  regulation  allows 
funding  levels  up  to  35  percent  for  real 
estate  related  investments,  the  Dutch 
regulation  (SVL)  allows  only  7.5  percent 
funding.  Of  the  7.5  percent  that  is  paid 
by  the  Dutch  government,  the  EC 
reimburses  25  percent  of  the  payment. 

The  Complementary  Scheme  for 
Investment  in  Agricultural  Holdings 
(CRL)  was  implemented  in  1989  by  EC 
Regulation  2328/91.  Under  this  scheme, 
the  MAF  provides  assistance  to  farmers 
which  do  not  meet  the  farm  income 
requirement  for  SVL  grants. 

As  with  the  SVL  scneme,  the  CRL 
arrangement  aims  to  promote  a  more 
rapid  adjustment  of  businesses  to 
environmental  and  animal  welfare 
through  the  provision  of  grants  for  farm 
improvement  projects.  Grants  are  given 
for  specified  investments  which  must 
benefit  certain  environmental  and 
animal  welfare  policy  objectives.  These 
projects,  too,  must  generate  some  return 
but  must  not  lead  to  an  expansion  of 
production  capacity.  The  main 
eligibility  requirement  for  assistance 
under  the  CFJ.  is  that  the  agricultural 
holding  must  have  a  production 
capacity  of  a  one  man-work  unit.  In 
addition,  the  investment  cannot  have 
been  initiated  prior  to  applying  for  CRL 
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funds.  All  sectors  of  agriculture  are 
eligible  to  apply  for  assistance  imder  the 
CRL  scheme. 

The  CRL  provides  funds  for  p(rojects 
in  three  areas  of  investments: 
environmental  protection  and 
improvement,  quality  improvement,  and 
improvement  of  working  conditions. 
According  to  a  1992  MAF  Annual 
Report.  74  percent  of  the  approved 
investments  under  this  program  during 
that  year  were  in  the  area  of 
environmental  protection  and 
improvement.  The  GON  typically 
provides  funds  for  15  to  25  percent  of 
the  approved  projects.  The  application 
process  for  CSL  giants  is  the  same  as  for 
assistance  in  the  SVL. 

During  verification,  the  Department 
confirmed  that  grants  under  the  SVL 
and  CRL  schemes  were  provided  to  the 
entire  agricultural  community  and  that 
the  evaluation  criteria  for  approval  were 
not  product-based.  We  found  that,  in 
1992.  horticulture  accounted  for  11 
percent  of  total  applications  for  SVL 
assistance  and  3.2  percent  of  total 
investments  under  the  SVL. 

In  the  investigation,  the  Department 
reviewed  a  similar  program  which 
provided  funding  of  interest  on  loans  for 
die  modernization  of  agricultural 
ventures  imder  the  Decree  for  Structural 
Improvement  of  Agricultiiral 
Enterprises.  That  program  was  found 
not  countervailable,  since  there  was  no 
indication  that  the  program  was  targeted 
toward  flower  growers,  or  was  otherwise 
limited  to  a  specific  enterprise  or 
industry.  [See  Netherland  Flowers.) 

Because  all  agricultural  products  are 
eligible  for  and  used  SVL  and  CRL 
grants,  and  because  no  disproportionate 
of  benefits  were  provided  under  the  SVL 
and  CRL  program,  we  preliminarily 
determine  this  program  is  not  limited  to 
a  specific  enterprise  or  industry  or 
group  thereof. 

3.  Natural  Gas  Provided  at  Preferential 
Rates 

Natural  gas  in  the  Netherlands  is  sold 
directly  to  major  customers  by  the  N.V. 
Nederlandse  Gasimie  (Gasimie),  the 
utility  company.  The  Agricultural 
Industrial  Board,  or  "Landbouwschap," 
a  quasi-governmental  body  created 
under  the  Industrial  Organizations  Act. 
negotiates  with  Gasunie  prices  and 
general  terms  of  gas  delivery  for  Dutch 
greenhouse  growers.  The 
Landbouwschap  is  the  central 
consultative  and  cooperative 
organization  for  agriculture  in  the 
Netherlands.  Its  purpose  is  to  represent 
the  economic  and  political  interests  of 
the  agricultural  sector.  All  agriculturists 
are  required  to  be  members  of  the 
organization  and  pay  dues.  Gasunie  is 


40  percent  owned  by  DSM  Aardgas  (a 
company  wholly-owned  by  the  GON), 
10  percent  by  the  GON,  25  percent  by 
Shell  Nederland,  and  25  pevcent  by  Esso 
Nederland  N.V.  While  the  GON  does  not 
own  a  controlling  interest  in  Gasunie.  it 
plays  a  significant  role  in  setting  the 
price  of  natural  gas.  The  Minister  of 
Economic  Affairs  reserves  the  right  to 
approve  selling  prices  and  terms  of 
delivery  for  supplies  to  public 
distributes  in  the  Netherlands,  large 
export  contracts,  and  contracts  between 
Gasimie  and  the  Landbouwschap. 

Natural  gas  prices  are  based  on  levels 
of  consumption,  which  are  broken  down 
into  four  categories  or  "zones",  zones  a 
through  d.  Zone  a  consumers  use 
between  0  and  170,000  cubic  meters 
(m^)  of  gas  per  year,  zone  d  consimaers 
use  between  10  million  to  50  million  m^ 
of  gas  per  year.  Zcme  a  users  pay  the 
highest  price  per  m';  zone  d  the  lowest. 

In  the  October  1984  contract 
negotiated  with  Gasunie  by  the 
Landbouwschap  on  behalf  of 
greenhouse  growers,  a  maximum  ceiling 
price  was  estabUshed.  In  Netherlands 
Flowers,  we  determined  that  this 
contract  with  the  price  ceiling  provision 
was  countervailable.  Accordingly,  in 
Netherlands  Flowers,  we  determined 
that  the  benefit  to  greenhouse  growers 
was  the  difference  between  the  price  of 
gas  actually  paid  by  greenhouse  growers 
in  the  period  of  the  investigation  and 
the  zone  d  price  they  would  have  had 
to  pay  under  the  contract  absent  the 
price  ceiling  provision. 

In  the  1987  administrative  review  (54 
FR  43977,43978;  October  30, 1989),  a 
renegotiated  contract  was  in  effect 
Because  the  new  contract  did  not 
contain  a  provision  for  a  ceiling  price, 
we  determined  greenhouse  growers  did 
not  receive  natural  gas  at  preferential 
rates  and,  therefore,  the  program  did  not 
confer  a  countervailable  benefit.  This 
contract  expired  on  October  1, 1989. 

In  the  last  administrative  review,  we 
foimd  that  greenhouse  growers,  through 
the  Landbouwschap,  had  negotiated  a 
new  contract  with  Gasunie  for  the 
period  October  1, 1989  through  October 
1, 1994.  The  terms  of  the  new  contract 
were  basically  the  same  as  the  1987 
contract.  Therefore,  we  determined  that 
such  a  contract  did  not  confer  a 
coimtervailable  benefit.  (See  1990 
Preliminary  and  Final  Results). 

With  respect  to  the  pricing 
arrangement  imder  this  program,  we 
confinned  during  the  verification  of  the 
1992  administrative  review  that  the 
terms  of  the  contract  in  effect  during 
this  review  period,  which  were  still  in 
effect  during  the  subsequent  1993 
review  period,  had  not  changed  from 
the  previous  contract  found  not 


coimtervailable  in  the  1990 
administrative  review.  Therefore,  we 
continue  to  determine  that  the  contract 
rate  for  greenhouse  growers  does  not 
provide  a  countervailable  benefit  to 
producers  and  exporters  of  the  subject 
merchandise. 

However,  in  the  1992  administrative 
review,  petitioners  alleged  that  an 
additioiul  aspect  of  the  contract  may 
confer  a  countervailable  benefit  upon 
the  production  of  the  subject 
merchandise.  Petitioner  alleged  that  the 
contract  in  effect  during  the  1992  review 
period  contained  a  new  compensatian 
arrangement  for  "small"  consumption 
users  of  natural  gtt.  During  veiificaticm 
of  the  1992  administrative  review,  we 
found  that  this  compoisaticm 
arrangement  was  part  of  the  contract  in 
effiact  during  Octcwer  1989  through 
October  1994  (the  1989-1994  contract). 

Negotiated  by  the  Landbouwechap, 
that  contract  was  made  on  behalf  of  the 
horticulture  sector.  Gas  prices  in  the 
1989-1994  contract  were  based  on  two 
aimual  gas  consumption  levels:  Level  1, 
0-30,000  cubic  meters  (m');  and  Level  2, 
30,000  m3  and  ovot.  Since  gas  prices 
were  lowOT  for  Level  2  consumption, 
there  were  concerns  that  usere 
consmning  less  than  30,000  m^  of  gas 
might  waste  gas  in  order  to  qualify  for 
the  lower  rate.  Therefore, 
Landbouwschap  and  Gasunie 
estabUshed  a  compensation  arrangement 
which  provided  rebates  to  small  gas 
users  to  oBset  the  differraice  in  the 
consumption  prices.  The  purpose  of  this 
compensation  arrangement  was  twofold: 
to  ensure  energy  conservation  as  well  as 
to  protect  the  environment. 

According  to  the  provisions  of  the 
contract,  the  arrangement  was  funded 
through  monies  paid  by  those 
Landbouwschap  members  which  were 
large  gas  users.  The  fund,  administered 
by  Landbouwschap,  was  derived  from  a 
surcharge  built  into  the  price  of  gas  paid 
by  the  lai^e  gas  users  under  the  1989- 
1994  contract.  The  criteria  for  eligibiUty. 
as  outlined  in  the  contract,  were  that  the 
recipient  had  to  be  a  registered 
agriculturist  or  horticulturist  and  that 
the  gas  had  to  be  used  for  the  growring 
process  of  horticulture.  We  noted  at 
verification  that  virtually  all 
horticulturists  (95-98  percent)  fell 
under  Level  2  with  an  average 
consumption  of  450,000  m'  a  year;  these 
users  were  covered  by  the  1989-1994 
contract  between  the  Landbouwschap 
and  Gasunie.  The  remaining 
horticulturists  were  the  small  gas  users 
who  could  be  eligible  for  a  rebate. 

With  respect  to  the  separate  rebate 
program  for  small  growers,  we 
determine  that  the  program  does  not 
provide  a  countervailable  benefit.  This 
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rebate  program  was  established  under 
the  contract  between  Landbouwschap 
and  Gasunie,  and  the  funds  used  to 
provide  the  rebates  are  collected  firom 
the  large  growers  and  then  are 
distributed  to  the  small  growers  of  the 
cooperative.  The  utility  company 
received  the  full  rates  due  it  under  the 
contract  from  both  the  large  and  small 
grower-members  of  the  Luidbouwschap. 
Under  this  arrangement,  the  role  of 
Gasunie  is  to  collect  the  surcharge  from 
the  larger  members  of  the 
Landbouwschap.  These  funds  are  then 
returned  to  the  Landbouwschap.  which 
administers  the  program  and  provides 
the  rebates  to  the  small  growers.  In 
addition,  there  is  no  evidence  to 
indicate  that  the  Landbouwschap  was 
required  by  Government  of  the 
Netherlands  to  enter  into  this  specific 
contract  arrangement  with  Gasunie.  As 
such,  this  rebate  program  is  not 
countervailable. 

4.  Income  Tax  Deduction 

The  Income  Tax  Deduction  was 
established  in  January  1990  under 
Article  11  of  The  Netherlands  Tax  Code 
and  was  geared  towards  small 
businesses.  The  program  provides  for  a 
tax  allowance  on  investments  in 
tangible  assets.  Any  entrepreneur  is 
eligible  for  this  deduction  as  long  as  the 
business  reports  the  investments  on  the 
income  tax  form,  the  investment  amount 
does  not  exceed  471,000  guilders,  and 
the  investment  is  substantiated  by 
attaching  the  capital  improvement 
invoices  to  the  tax  form.  The  allowance 
ranges  from  2  percent  to  18  percent, 
depending  on  the  amount  of  the 
investment,  and  is  deducted  from  the 
profits  made  during  the  year  in  which 
the  investment  is  made.  The  legislation 
provides  that  all  industries  are  eligible 
to  claim  the  income  tax  deduction  if  the 
aggregate  annual  investments  are  at  least 
3,100  guilders,  but  not  more  than 
471,000  guilders.  As  the  investment 
amount  increases,  the  investment 
deduction  decreases.  For  example:  for 
an  investment  in  the  3.100-53,000 
guilder  range,  the  allowable  deduction 
is  18  percent  of  the  investment;  for 
investments  in  the  419,000-471,000 
guilder  range,  it  is  2  percent.  Companies 
exceeding  the  investment  cap  are  not 
eligible  for  a  deduction  under  this 
program. 

At  verification,  we  found  that  as  long 
as  any  entrepreneur  meets  the 
investment  criteria  the  receipt  of  the 
deduction  is  automatic  and  that  there  is 
no  formal  application  process  to  apply 
for  the  deduction.  We  also  found  that  no 
specific  government  approval  is 
required  prior  to  a  company  filling  its 
tax  form.  Therefore,  because  any 


business  in  the  Netherlands  who  makes 
an  investment  no  greater  than  471,000 
guilders  automatically  receives  the 
income  tax  deduction  under  this 
program  by  merely  claiming  it  in  its  tax 
return,  we  preliminarily  determine  this 
program  to  be  not  coimtervailable 
because  it  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  thereof. 

5.  Value  Added  Tax  (VAT)  Reduction  of 
6  Percent  for  Natiual  Gas  Users  and 
Partial  Restitution  of  VAT  for  Mineral 
Oils,  Fuels,  Bulk  or  Bottled  Gas 

Petitioner  alleged  that  the 
horticultiual  industry  benefits  fit>m  a 
reduced  VAT  on  natviral  gas  and  a 
partial  restitution  of  the  VAT  on 
piuchases  of  mineral  oils,  fuel  and  bulk 
or  bottled  gas  used  for  heating 
greenhouses.  The  VAT  system  was  first 
introduced  in  1960  by  the  EC.  The  VAT 
is  a  country-wide  internal  consumption 
tax  paid  by  consimiers.  As  a  commodity 
goes  through  various  processing  or 
production  stages,  each  downstream 
consumer  pays  a  tax  on  the  value  added 
portion  of  the  product.  The  seller 
subtracts  the  tax  already  paid  and 
forwards  the  VAT  owed  on  the 
"enhanced  or  improved  portion"  of  the 
commodity  to  the  Dutch  Internal 
Revenue  Service.  The  general  VAT  rate 
for  the  Netherlands  was  17.5  percent 
during  the  review  period. 

When  the  EC  first  introduced  the 
VAT,  it  decided  that  the  agricultural 
sector  could  be  exempted  from  the 
normal  VAT  system  because  the 
required  record  keeping  was  too 
burdensome.  Under  Article  25  of  the  EC 
Sixth  Coimcil  Directive  of  May  17, 1977 
(the  1977  Directive),  member  countries 
could  exclude  all  or  partial  sectors  of 
agriculture  and  establish  different  rates 
for  this  sector. 

Agricultiual  producers  in  the 
Netherlands  fall  under  a  flat-rate 
scheme  established  to  offset  the  VAT 
"expense"  included  in  the  price  of  the 
goods  and  services  they  provide.  Under 
this  scheme,  farmers  are  not  entitled  to 
deduct  the  VAT  they  have  already  paid 
when  purchasing  their  own  goods  and 
services,  but  instead  pass  it  along  in 
their  selling  price(8).  Commodities  sold 
by  farmers  to  individual  consumers 
incorporate  the  prior  stage  VAT, 
resulting  in  a  higher  price  to  the 
consumer. 

The  1977  Directive  and  the  Dutch 
National  Tax  Law  also  stipulate  a 
reduced  vAt  fate  of  6  percent  for 
virtually  all  goods  and  services 
purchased  or  used  by  flat-rate  farmers. 
Therefore,  during  this  review,  farmers 
(which  also  includes  all  greenhouse 
growers  and  horticulturists)  paid  only  a 


6  percent  VAT  rate  on  natural  gas 
purchased  for  heatlne  their  greenhouses. 

In  addition  to  the  flat-rete  scheme 
outlined  above,  farmers  are  eligible  for 
a  reduced  VAT  rate  of  6  percent,  as  per 
Article  34b  of  the  Dutch  National  Tax 
Law,  on  the  purchase  of  fuels,  mineral 
oils,  and  bulk  or  bottled  gas  used  for 
heating  their  greenhouses.  In  purchasing 
these  products,  fanners  paid  the 
standard  17.5  percent  VAT  rate  and 
then  applied  for  a  VAT  rebate  with  the 
MAF.  Tne  rebate  is  11.5  percent  of  the 
value  of  the  gas  or  oil  (not  including  the 
VAT).  The  rebate  represents  the 
difference  between  the  17.5  percent 
VAT  ahpeady  paid  and  the  6  percent 
VAT  the  farmers  are  entitled  to  pay 
under  the  Dutch  National  Tax  Law. 

We  verified  that  under  Article  17  of 
the  Dutch  National  Tax  Law  the  VAT 
rate  established  for  farmers  was  6 
percent.  We  also  found  that  the  Dutch 
Value  Added  Tax  Act  of  1968  provides 
a  6  percent  reduced  tax  rate  for  a  variety 
of  goods  and  services  used  in 
agriculture;  such  as,  foodstuffs,  cereals, 
seeds,  cattle,  sheep,  goats,  pigs,  horses, 
breeding  eggs,  veterinary  medicines, 
water,  gas  and  mineral  oil,  beetroot, 
agricultural  seeds,  fertilizer,  feed,  round 
wood,  flax,  wool,  agriculttiral  tools, 
bulbs,  plants,  and  services  to 
agricultiire,  such  as,  contracting,  repairs, 
breeding,  inspections,  accoimting, 
drying,  cooling,  cleaning  and  padcaging 
of  agricultural  products. 

To  receive  a  refund  of  the  VAT,  any 
taxpayer  entitled  to  the  reduced  tax  rate 
was  required  only  to  present  proof  of 
the  amount  of  VAT  tax  already  paid 
when  purchasing  the  goods  and 
services.  No  other  approval  process  was 
necessary.  With  respect  to  the  farmer, 
we  foimd  that  to  obtain  a  VAT  refund, 
he  merely  provided  proof  that  his 
purchases  of  natural  gas,  mineral  oils, 
and  bulk  and  bottled  gas  were  used  for 
heating  his  greenhouse  and  then 
received  the  reduced  rate  automatically. 
Therefore,  because  the  6  percent  VAT 
rate  charged  to  fanners  is  the  same  as 
the  6  percent  VAT  rate  paid  by  all 
farmers  on  virtually  all  their  purchases 
of  goods  and  services  under  the  Dutch 
Tax  Law,  and  because  no 
disproportionate  benefits  were  provided 
under  this  program,  we  preliminarily 
find  that  this  program  is  not  limited  to 
a  specific  enterprise  or  industry  or 
group  thereof.  . 

6.  Guarantee  Fimd  for  Agriculture 

The  Stichting  Borgstellingsfonds  voor 
de  Landbouw  (Foundation  Secxuity 
Fund  for  Agriculture,  or  "Fimd")  is 
used  to  guarantee  the  servicing  and 
repayment  of  loans  made  by  banks  to 
farmers.  The  Fimd  acts  as  an 
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institutional  guarantor,  not  as  a  lender 
itself,  providhig  guarantees  only  when 
the  security  o^red  by  the  £armer  is 
inadequate  for  the  total  loan  amount  A 
loan  applicaticm  may  be  made  to  the 
Fund  only  after  all  of  the  {aimer's  own 
securities  or  collateral  have  been 
provided  for  the  loan.  If  an  application 
is  approved  under  the  Fund,  the 
guarantee  applies  only  to  the  pratirai  of 
the  loan  not  originally  approved  by  the 
bank.  This  program  was  originally 
found  coimtervailable  in  the 
Netheriands  Flowers. 

In  the  1990  administrative  review,  we 
found  that  the  average  long-term  annual 
interest  rates  charged  on  loans  under 
this  Fund  were  consistent  with  the 
average  interest  rates  charged  on  Iraig- 
term  bank  loans,  as  reported  by  De 
Nederlandsche  Bank.  (See  1990 
Preliminary  and  Final  Results). 

Based  on  verification  of  the  1992 
review  and  tm  our  analysis  of 
information  provided  in  the  1993 
review,  we  again  determine  that  the 
average  long-term  annual  interest  rates 
charged  on  loans  under  this  Fund  were 
consistent  with  the  average  interest  rates 
charged  on  long-term  bank  loans.  On 
this  basis,  we  determine  that  this 
program  does  not  provide  a 
countervailable  benefit.  Because  this 
program  has  not  been  terminated,  we 
will  continue  to  review  it  in  subsequent 
administrative  reviews. 

m.  Pmgrams  Preliminarily  Found  Not  to 
be  Used 

We  determine  that  the  producers  or 
exporters  of  the  subject  merchandise  did 
not  apply  for  or  receive  countervailable 
benefits  under  these  programs  during 
these  review  periods: 

A.  Investment  Incentive  (WIR) — 
Regional  Program. 

B.  Loans  at  preferential  interest  rates. 

Preliminary  Results  of  Revie%vs 

For  the  period  January  1, 1992, 
through  December  31, 1992,  we 
preliminarily  determine  the  total  net 
subsidy  to  be  0.43  percent  ad  valorem. 
For  the  period  January  1, 1993  through 
December  31, 1993.  we  preliminarily 
determine  the  net  subsidy  to  be  0.80 
percent  ad  valorem. 

If  die  final  residts  of  these  revievtrs 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  0.43  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
the  subject  merchandise  exported  on  or 
after  Jantiary  1, 1992,  and  on  or  before 
December  31. 1992.  and  0.80  for  all 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1, 1993, 
and  on  or  before  December  31, 1993. 


The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  for  by  section 
751(a)(1)  of  the  Act.  of  0.80  percent  of 
the  £.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  the 
Netherlands  entered,  or  withdrawn  from 
warehouse,  for  consumpticm  on  or  after 
the  date  of  publicatioxi  of  the  final 
results  of  these  administrative  reviews. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  7  days 
after  the  time  limit  for  filing  the  case 
brief.  Parties  who  submit  written 
arguments  in  these  proceedings  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  siunmary  of  the  argiunent  Written 
arguments  that  are  intended  to  commoit 
on  the  preliminary  results  for  both  the 
1992  and  1993  reviews  miist  be 
submitted  to  the  file  for  each 
proceeding.  Any  hearing,  if  requested, 
will  be  held  7  days  after  the  scheduled 
date  for  submission  of  rebuttal  briefs. 
Copies  of  case  briefe  and  rebuttal  briefs 
must  be  served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosxue  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due.  The  Department 
will  publish  the  final  resiUts  of  these 
administrative  reviews  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  April  29, 1996. 
Susan  G.  Eneman. 
Assistant  Secretary  for  Impart 
Administration. 

(PR  Doc.  9fr-"ll242  Filed  5-3-96;  8:45  am) 
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agency:  Impact  Administntian. 

International  Trade  Administration, 

Department  of  Commerce. 

ACnON:  Notice  of  Preliminaiy  Results  of 

Countervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
cotmtervailing  duty  order  on  standard 
chrysanthemums  frtnn  the  Netherlands. 
We  preliminarily  determine  the  net 
sub^dy  to  be  de  minimis  for  all  exports 
of  the  subject  merdiandise  to  the  United 
States  for  the  period  January  1, 1994, 
through  December  31, 1994.  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  resvdts,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  coimtervailing  duties,  all 
shipments  of  the  subject  merchandise 
from  the  Netherlands  exported  on  or 
after  January  1, 1994,  and  on  or  before 
December  31, 1994.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  May  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Richard  Herring, 
Office  of  Coimtervailing  Compliance, 
Im(>ort  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  telephone: 
(202)>482-2786. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  March  12, 1987,  the  Department 
published  in  the  Federal  Re^er  (52 
FT?  7646)  the  couintervailing  duty  order 
on  standard  chrysanthemums  from  the 
Netherlands.  On  March  7, 1995.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (60  FR  12540)  of  this 
countervailing  duty  order.  We  received 
a  timely  request  for  review  from 
petitioner.  Floral  Trade  Coimcil,  and  we 
initiated  the  review,  covering  the  period 
January  1, 1994,  through  December  31, 
1994,  on  April  14, 1995  (60  FR  19018). 
On  November  2, 1995,  we  fully 
extended  the  period  for  completion  of 
the  preliminary  and  final  results. 
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pursuant  to  section  751(a)(3)  of  the 
Tariff  Act  of  1930,  as  amended  [see 
Extension  of  the  Time  Limit  for  Certain 
Countervailing  Duty  Administrative 
Reviews  (60  FR  55699).  As  explained  in 
tlie  memoranda  from  the  Assistant 
Secretary  for  Import  Administration 
dated  November  22, 1995,  and 
Januaryll,  1996,  all  deadlines  were 
further  extended  to  take  into  account 
the  partial  shutdowns  of  the  Federal 
Government  from  November  15  through 
November  21, 1995.  and  December  15. 
1995,  through  January  6,  1996. 
Therefore,  the  deadline  for  these 
preliminary  results  is  no  later  than  April 
30, 1996,  and  the  deadline  for  the  final 
results  of  this  review  is  no  later  than 
180  days  from  the  date  on  which  these 
preliminary  results  are  published.  This 
review  is  being  conducted  on  an 
aggregate  basis.  See  Preliminary  Results 
of  Review  section  of  this  notice. 

Applicable  Statute  and  Regulatioiu 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA),  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 
References  to  the  Countervailing  Duties; 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments  (54  FR 
23366:  May  31.  1989)  [Proposed 
Regulations)  are  provided  solely  for 
further  explanation  of  the  Department's 
coimtervailing  duty  practice.  Although 
the  Department  has  withdrawn  the 
particular  rulemaking  proceeding 
pursuant  to  which  the  Proposed 
Regulations  were  issued,  the  subject 
matter  of  these  regulations  is  being 
considered  in  connection  with  an 
ongoing  rulemaking  proceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  URAA.  See  60  FR  80  (January  3, 
1995). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Dutch  standard 
chrysanthemums.  Such  merchandise  is 
classifiable  under  item  number 
0603.10.70  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Subaidy  Calculatioiu  for  AsseMment 
and  Caiah  Deposit  Purposes 

Because  this  review  is  being 
conducted  on  an  aggregate  basis,  we 
calculated  the  net  subsidy  on  a  country- 


wide basis  by  first  calculating  the 
subsidy  rate  for  each  program.  We  then 
summed  the  subsidy  rates  from  all 
programs  benefitting  exports  of  the 
subject  merchandise  to  the  United 
States.  The  rate  will  be  applied  to  all 
exports  of  the  subject  merchandise  as 
discussed  in  the  Preliminary  Results  of 
Review  section  of  this  notice. 

Analysis  of  Prograins  ' 

/.  Programs  Conferring  Subsidies 

Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Aids  for  the  Creation  of  Cooperative 
Organizations 

Under  European  Community  (EC) 
Regulation  355/77,  the  EC  has  provided 
grants  to  Dutch  auction  houses,  which 
are  flower  grower  cooperatives.  These 
funds  were  provided  by  the  EC  through 
the  Agricultural  Guidance  and 
Guarantee  Fund,  with  matching  grant 
contributions  from  EC  member  states. 
The  purpose  of  the  program  was  to 
improve  the  processing,  marketing  and 
distribution  of  agricultiuvl  products  in 
member  states.  This  program  was 
terminated  on  January  1, 1986.  and  no 
grants  were  disbursed  after  1987. 

In  the  1986  and  1987  reviews,  the 
Department  determined  that  this  grant 
program  was  countervailable  because  it 
was  Umited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  in  the  Netherlands.  [See 
Standard  Chrysanthemums  From  the 
Netherlands:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (54  FR  43977.  43978;  October 
30, 1989)  and  Standard 
Chrysanthemums  From  the 
Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  462;  January  5, 1990) 
[1987  Preliminary  and  Final  Results)). 
We  have  received  no  new  information 
or  evidence  of  changed  circmnstances  to 
warrant  reconsideration  of  this  finding. 
Although  this  program  was  officially 
terminated  in  1986,  under  our  grant 
methodology,  benefits  are  still  accruing 
from  this  program. 

To  calculate  the  benefit,  we  used  a 
declining  balance  grant  methodology,  as 
determined  in  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Cut  Flowers  From  the 
Netherlands  (52  FR  3301;  February  3, 
1987)  [Netherlands  Flowers).  We 
allocated  the  benefits  from  each  grant 
over  10  years,  the  average  useful  life  of 
renewable  physical  assets  in  the 
agricultural  sector  as  determined  imder 
the  U.S.  Internal  Revenue  Service's 
Asset  Depreciation  Range  System.  This 
methodology  is  in  accordance  with  the 


Proposed  Regulations  (51  FR  at  23385). 
We  used  the  average  interest  rate  for 
long-term  commercial  loans  published 
by  the  Netherlands  Bank  (the  Central 
Bank)  as  the  discount  rate  for  each  year 
in  which  grants  were  provided.  We 
divided  the  sum  of  these  benefits  by  the 
f.o.b.  value  of  total  auction  sales  in  the 
relevant  review  period.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidy  to  be  0.03  percent  ad  valorem 
for  the  period  January  1, 1994,  through 
December  31, 1994. 

2.  Glasshouse  Enterprises  Program 

Under  the  Glasshouse  Enterprises 
Program,  the  Ministry  of  Agriodtiue. 
Nature  Management  and  Fisheries 
(MAF)  provided  grants  to  greenhouse 
growers  to  stimulate  private  investment 
in  energy  saving  methods  in  the 
horticulture  industry.  This  program  was 
terminated  in  June  1985.  However, 
grants  approved  prior  to  the  termination 
were  disbursed  through  1987. 

Because  this  program  was  available 
only  to  greenhouse  growers,  we 
previously  determined  that  this  program 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  provided  a 
countervailable  domestic  subsidy.  [See 
1 987  Preliminary  and  Final  Results).  We 
have  received  no  new  information  or 
evidence  of  changed  circtunstances  to 
warrant  reconsideration  of  this  finding. 
Although  this  program  officiaUy  was 
terminated  in  1985,  under  our  grant 
methodology,  benefits  are  still  accruing- 
ftom  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  divided  the  total  benefits 
from  these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  0.05 
percent  ad  valorem  for  the  period 
January  1, 1994,  through  December  31. 
1994. 

3.  Aids  for  the  Reduction  of  Glass 
Surface 

Under  the  Aids  for  the  Reduction  of 
Glass  Sur£eu:»  program,  the  MAF 
provided  grants  to  greenhouse  growers 
for  the  purpose  of  increasing  the  energy 
efficiency  of  greenhouses  by  replacing 
existing  glass  with  modem  energy- 
saving  glass.  The  program  was 
terminated  in  November  1984.  However, 
grants  approved  prior  to  the  termination 
of  the  program  were  disbursed  through 
1987. 

We  previously  determined  that  this 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
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industries.  [See  1987  Preliminary  and 
Final  Results).  We  have  received  no  new 
information  or  evidence  of  changed - 
circumstances  to  warrant 
reconsideration  of  this  finding. 
Although  this  program  was  officially 
terminated  in  1984.  imder  our  grant 
methodology,  benefits  are  still  accruing 
imder  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
meAodology  described  in  section  1. 
above.  We  divided  the  total  benefits 
from  these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
'  period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1994.  through 
December  31. 1994. 

4.  Steam  Drainage  Systems 

In  January  1981.  the  Government  of 
the  Netherlands  (GON)  banned  the  use 
of  methylbromide  as  a  means  of  soil 
disinfection  due  to  the  potential  health 
haztuds  caused  by  the  diemical.  In 
December  of  that  year,  the  MAF 
established  a  program  making  available 
cash  grants  to  encourage  the  use  of 
steam  drainage  as  an  alternative  method 
of  soil  disinfection  for  greenhouses.  The 
program  was  terminated  in  September 
1984.  However,  some  grants  were 
disbursed  through  1987. 

In  the  1990  administrative  review  of 
this  case,  we  determined  that  this 
program  was  countervailable  because  it 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  See  Standard 
Chrysanthemums  From  the 
Netherlands;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  9539;  March  19, 1992) 
and  Standard  Chrysanthemums  From 
the  Netherlands:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  24249;  June  8, 1992) 
[1990  Preliminary  and  Final  Results). 
We  have  received  no  new  information 
or  evidence  of  changed  circumstances  to 
warrant  reconsideration  of  this  finding. 
Although  this  program  was  officially 
terminated  in  1984,  under  our  grant 
methodology,  benefits  are  still  accruing 
imder  this  program. 

To  calculate  the  benefit  from  this 
program,  we  used  the  grant 
methodology  described  in  section  1. 
above.  We  divided  the  benefits  from 
these  grants  by  the  value  of  total 
greenhouse  sales  in  the  relevant  review 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  to  be  less 
than  0.005  percent  ad  valorem  for  the 
period  January  1, 1994,  through 
December  31, 1994. 


5.  Stimulation  for  the  Innovation  of 
Electric  Energy  (SES) 

The  SES  program  was  implemented  in 
1988  to  stimulate  «iergy  conservation. 
Under  the  administFatiim  of  the 
Ministry  of  Economic  AfEairs  (MEA),  the 
program  is  designed  to  encourage  the 
installation  of  cogeneration  equipment 
by  providing  paymoits  of  up  to  25 
percent  of  the  equipment  cost,  with  a 
cap  of  20  million  guilders  per  project 
Q^neration  equipment  reduces  enragy 
consumption  by  up  to  30  percmt 

The  Eteparbnent  preliminarily 
determined  that  this  program  is 
countervailable  in  Standard 
Chrysanthemums  From  the 
Netherlands;  Preliminary  Results  of 
Administrative  Review  for  the  1992  and 
1993  periods  [1992/93  Preliminary 
Results),  being  simultaneously 
published  with  this  notice,  because 
horticulture  received  a  disproportionate 
share  of  benefits  imder  this  program. 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt  and  (2)  to  allocate  non- 
recurring grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.50 
percent  of  a  finn's  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grants  were  received. 
See  section  35S.49(a)  of  the  Proposed 
Regulations  and  the  General  Issues 
Appendix,  at  37226.  whidi  is  attached 
to  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (58  FR  37217;  July  9,  1993) 
[General  Issues  Appendix). 

In  the  1992  review,  we  determined 
that  SES  grants  were  noiuecurring.  For 
the  1992  administrative  review,  we 
found  that  the  amount  of  grants  received 
under  this  program  was  not  less  than 
0.50  percent  of  greenhouse  sales. 
Following  our  grant  methodology,  we 
allocated  the  grants  over  the  average 
useful  life  of  assets  in  the  industry.  See 
1992/93  Preliminary  Results.  As  a 
result,  residual  benefits  from  the 
program  are  allocable  to  1994. 
Greenhouse  growers  also  received  SES 
grants  in  1994.  We  determine  that  the 
total  amount  of  SES  grants  received  was 
less  than  0.50  percent  of  greenhouse 
sales  in  1994.  Therefore,  following  our 
grant  methodology,  the  total  value  of  all 
grants  provided  under  this  program  in 
1994  has  been  allocated  to  that  year. 

To  calculate  the  benefit  for  1994,  we 
added  the  benefit  from  the  1992  grants 
that  were  allocable  to  1994  and  the  total 
value  of  grants  provided  in  1994.  We 
then  divided  the  results  by  the  value  of 
greenhouse  sales  in  1994.  On  this  basis, 


we  preliminarily  detennine  the  net 
sutwidy  to  be  0.35  percent  ad  valorem 
for  the  period  January  1, 1994,  through 
December  31, 1994. 

J7.  Prograutt  Preliminarily  Determined 
Not  to  Confer  Subsidies 

Guarantee  Fund  for  Agriculture  - 

The  Stichting  Boigstellingsfonds  voor 
de  Landbouw  foundation  Security 
Fund  f«  Agriculture,  or  "Fund")  is 
used  to  guarantee  the  servicing  and 
repayment  of  loans  made  by  banks  to 
farmers.  The  Fund  acts  as  an 
institutional  guarantor,  not  as  a  lender 
itself,  providing  guarantees  only  when 
the  security  o%red  by  the  farmer  is 
inadequate  for  the  totel  loan  amount  A 
loan  application  may  be  made  to  the 
Fund  only  after  all  of  the  farmer's  own 
securities  or  coIlat«al  have  been 
provided  for  the  loan.  If  an  applicaticm 
is  approved  under  the  Fund,  the 
guarantee  applies  only  to  the  portion  of 
tiie  loan  not  originally  appro^  by  the 
bank.  This  program  was  originally 
found  countervailable  in  fatherlands 
Flowers  because  it  was  administered  in 
such  a  way  as  to  confer  a  benefit  on  a 
specific  group  of  industries  [i.e., 
horticuthire). 

In  reviews  subsequent  to  Netherlands 
Flowers,  we  found  that  the  average  long- 
term  annual  interest  rates  charged  on 
loans  under  this  Fund  were  consistent 
with  the  average  interest  rates  charged 
on  long-term  bank  loans,  as  reported  by 
De  Nederlandsche  Bank.  See  1990 
Preliminary  and  Final  Results  and  1 992/ 
93  Preliminary  Results. 

Based  on  our  analysis  of  information 
provided  in  the  1994  review,  we  again 
determine  that  the  average  long-term 
aimual  interest  rates  chafed  on  loans 
under  this  Fund  were  ccmsistent  with 
the  average  interest  rates  charged  on 
long-term  bank  loans.  On  this  basis,  we 
detennine  that  this  program  does  not 
provide  a  counter\'ailable  benefit. 
Because  this  program  has  not  been 
terminated,  we  will  continue  to  review 
it  in  subsequent  administrative  reviews 
to  determine  whether  the  interest  rates 
on  these  loans  are  consistent  with  the 
interest  rates  on  comparable  commercial 
loans. 

III.  Programs  Preliminarily  Found  Not  to 
be  Countervailable 

We  examined  the  following  programs 
during  the  1992  review  [See  1992/93 
Preliminary  Results)  and  determined 
these  programs  not  to  be 
countervailable: 

A.  Arrangement  for  Stimulation  of 
Innovation  Projects 

B.  Arrangement  for  Structural 
Improvement  and  the  Complementary 
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Scheme  for  Investment  in  Agrioiltural 
Holdinss 
C  Natural  Gas  Provided  at  PrefBrential 
Rates 

D.  Income  Tax  Deduction 

E.  Value-Added  Tax  (VAT)  Reduction  of 
6  Percent  for  Natural  Gas  Users  and 
Partial  Restitution  of  VAT  for  Mineral 
Oils.  Fuels.  Bulk  or  Bottled  Gas. 

IV.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  &e 
producers  and/or  exporters  of  the 
subject  mnchandise  did  not  apply  for  or 
receive  benefits  imder  these  programs 
during  the  period  of  review: 

A.  Investment  Incentive  (WIR) — 
Regional  Prosram 

B.  L(Mms  at  preferential  interest  rates. 

Preliminary  Resuhs  of  Review 

For  the  period  January  1, 1994, 
through  December  31, 1994,  we 
preliminarily  determine  the  net 
subsidies  to  be  0.43  percent  ad  valorem. 
In  accordance  with  the  Act,  any  rate  less 
than  0.5  percent  ad  valorem  in  an 
administrative  review  is  de  minimis. 

The  URAA  replaced  the  general  rule 
in  favor  of  a  country-wide  rate  with  a 
general  rule  in  favor  of  individual  rates 
for  investigated  and  reviewed 
companies.  The  procedures  for 
countervailing  duty  cases  are  now 
essentially  the  same  as  those  in 
antidumping  cases,  except  as  provided 
for  in  section  777A(e)(2)(B)  of  the  Act. 
In  the  original  investigation  of  this 
order,  it  was  determined  that  there  were 


over  8,000  floww  growers  in  the 
Netherlands.  Therefore,  we  requested 
that  the  GON  provide  information  on  an 
aggregate  basis.  See  Netherlands 
Flowers.  Consistent  with  the  decision 
made  in  the  investigation, 
administrative  reviews  of  this  order 
have  been  conducted  on  an  aggregate 
basis.  In  accordance  with  section 
777A(e)(2)(B)  of  the  Act.  we  have  also 
conducted  this  administrative  review  on 
an  aggregate  basis  because  of  the  large 
number  of  producers  and  exporters,  and 
on  the  basis  of  the  aggregate  information 
submitted  by  the  GON,  we  have 
determined  a  single  country-wide 
subsidy  rate  to  be  applied  to  all 
producers  and  exporters  of  the  subject 
merchandise. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  the 
Netherlands  exported  on  or  after 
January  1, 1994,  and  on  or  before 
December  31, 1994.  Because  we 
preliminarily  determine  that  all  net 
subsidies  are  de  minimis  for  the  period 
January  1, 1994.  through  December  31, 
1994.  no  cash  deposit  will  be  reqiiired. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 


writtoi  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publicati(m.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  brieb,  may  be  submitted  seven 
days  aft«r  the  time  limit  for  filing  the 
case  InieCB.  Parties  who  submit  written 
arguments  in  these  proceedings  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  w^  ordinarily  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefis.  Copies 
of  case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38.  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  April  30, 1996. 
Susan  G.  Emrniin, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  9&-11243  Piled  &-3-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Reha(}ilitativ«  Services;  Special 
Studlee  Program 

agency:  Department  of  Education. 
action:  Notice  of  final  priorities. 

summary:  The  Secretary  announces  final 
priorities  for  the  Special  Studies 
Program.  The  Secretary  may  use  these 
priorities  in  Fiscal  Year  1996  and 
subsequent  years.  The  Secretary  takes 
this  action  to  focus  Federal  assistance 
on  identified  needs  to  improve  results 
for  children  with  disabilities.  These 
final  priorities  are  intended  to  ensure 
wide  and  effective  use  of  program 
funds. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  July  5. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
name,  address,  and  telephone  number  of 
the  person  at  the  Department  to  contact 
for  information  on  each  specific  priority 
is  listed  under  that  priority. 
SUPPLEMENTARY  INFORMATION:  The 
Special  Studies  Program,  authorized  by 
section  618  of  Part  B  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
as  amended,  supports  studies  to 
evaluate  the  impact  of  the  Act, 
including  efforts  to  provide  a  free 
appropriate  public  education  to 
children  and  youth  with  disabilities, 
and  early  intervention  services  to 
infants  and  toddlers  with  disabilities. 
The  results  of  these  studies  must  be 
included  in  the  annual  report  the 
Department  is  required  to  submit  to  the 
Congress. 

On  November  7, 1995,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (60  FR  56201-56202). 

These  priorities  support  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

The  publication  of  these  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 
Fimding  of  pculicular  projects  depends 
on  the  availability  of  funds,  and  the 
quality  of  the  applications  received. 
Further.  FY  1996  priorities  could  be 
affected  by  enactment  of  legislation 
reauthorizing  these  programs. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  the  Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 


competition  is  published  in  a  separate  notice 
in  this  issue  of  the  Federal  RagMer. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  six  parties  submitted 
comments.  An  analysis  of  the  conmients 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  imder  the  applicable 
statutory  authority — are  not  addressed. 

Priority— Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 

Comment:  One  commenter  noted  that 
the  priority  should  evaluate  the  vise  of 
the  PASS  Instrument  as  it  applies  to 
students  with  disabilities  at  the  different 
ages  for  which  transition  planning  is 
required  by  the  Individuals  with 
Disabilities  Education  Act  (IDEA).  The 
commenter  recommended  that  the 
appropriate  age/age  range  defined  by  the 
term  "transition"  assessed  by  the  PASS 
Instrument  should  include  students  ages 
14  to  exit,  not  just  students  at  the  age 
of  exit  (about  age  18). 

Discussion:  Tne  Secretary  agrees  with 
the  commenter,  but  notes  that  the 
priority  as  written  does  not  limit  the 
evaluation  of  the  PASS  Instrument  to 
any  specific  age.  Rather,  the  priority 
allows  projects  to  include  a  hill  range  of 
ages  as  appropriate  for  transition 
planning  under  IDEA. 

Changes:  None. 

Priority— Stat^-Federal  Administrative 
Information  Exchange 

Comment:  One  commenter  indicated 
that  importance  should  be  given  to  the 
development  of  the  information  before 
better  methods  to  exchange  information 
are  pursued. 

Discussion:  The  priority  as  written 
requires  the  project  to  identify,  analj^e, 
and  synthesize  information  relative  to 
emerging  issues;  and  provides  for  the 
convening  of  experts,  special  education 
administrators,  and  others  to  review, 
plan,  and  provide  leadership  in 
recommending  multi-level  actions  that 
respond  to  the  emerging  issues.  The 
Secretary  believes  that  the  commenter's 
concern  regarding  the  development  of 
information  is  addressed  in  other 
priorities  and  that  this  priority  serves  an 
important  purpose  in  developing 
methods  to  exchange  existing 
information.  . 

Changes:  None. 

Commenf:  Tour  commenters  stressed 
the  continuing  need  for  an  efficient 
information  exchange  between  State 
educational  agencies  and  the  Office  of 
Special  Education  Programs.  These  four 


commenters  pointed  to  the  fiscal 
benefits  of  using  existing  linkages  and 
communication  networks  where  they 
exist,  rather  than  expending  resources  to 
create  new  infrastructure,  lliese 
commenters  also  stressed  the  value  of 
building  on  the  knowledge  and 
experience  of  an  organization  and  staff 
that  is  presently  providing  services 
comparable  to  that  envisioned  under  the 
priority.  Three  of  the  commenters 
specifically  recommended  that  the 
applicants  have  extensive  experience  in 
special  education  and  administration  of 
the  IDEA. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  it  is  important  to 
stress  fiscal  efficiency  and 
responsibility.  The  Secretary  also  agrees 
that  the  utilization  of  experience  and 
knowledge  that  exist  among  State 
Directors  of  Special  Education  and  their 
own  communication  networks  with 
school  districts  and  service  providers  in 
their  States  should  be  stressed.  The 
Department  will  not  Umit  a  potential 
award  to  an  existing  provider.  However, 
the  Department  does  evaluate 
applications  on  the  basis  of  cost 
effectiveness,  quality  of  personnel, 
soundness  of  the  proposal,  and  how  the 
plan  of  operation  meets  the  purposes  of 
the  priority. 

Changes:  The  language  of  the  priority 
has  been  revised  to  read  as  follows: 
"The  project  must— *  *  *  (2)  Organize, 
synthesize,  interpret,  integrate,  and 
facilitate  dissemination  of  information 
needed  for  program  improvement  using 
already  existing  information  resources 
and  communication  networks;". 

Priority:  Under  34  CFR  75.105(g)(3)), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  any 
one  of  the  following  priorities.  The 
Secretary  wU  fund  under  these 
competitions  only  applications  that 
meet  any  one  of  these  absolute 
priorities: 

Absolute  Priority  1 — Testing  the  Use  of 
An  Instrument  to  Measure  Student 
Progress 

Background:  The  Office  of  Special 
Education  Programs  funded  the 
development  and  testing  of  the  PASS 
(Performance  Assessment  for  Self- 
Sufficiency)  system  to  respond  to  the 
needs  of  local.  State,  and  Federal 
agencies  for  information  on  the  post- 
school  services  required  by  students 
with  disabilities  as  they  make  the 
transition  to  adult  service  delivery 
systems.  The  field  test  of  PASS 
indicated  that  the  system  also  had  great 
potential  for  use  in  measuring  student 
results.  The  findings  from  the  field  test 
on  the  utility  of  the  PASS  system 
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indicate  that  PASS  may  be  useful  for  a 
wide  ranee  of  purposes  including: 

•  Developing  a  systematic  meuod  of 
estimating  the  post-school  needs  of 
exiting  students  with  disabilities. 

•  Developing  a  transition  planning 
tool  that  would  be  used  to  develop  and 
monitor  individualized  educatioii/ 
transition  plans  dEPs/FTPs),  to  track 
student  progress,  and  to  be  tised  for 
follow-up  purposes  after  exiting  school. 

•  Documenting  results,  identifying 
programs  and  curriculum  needs,  and 
evaluating  programs. 

•  Improving  interagency  coordination 
and  teamwork. 

•  Providing  a  common  database  for 
use  at  local.  State  and  national  levels. 

The  results  of  the  field  test,  however, 
lead  the  Office  of  Special  Education 
Programs  to  conclude  that  deployment 
of  the  PASS  at  this  time  is  premature 
and  an  investigation  of  the  feasibility 
and  utility  of  the  PASS  system  as  a  tool 
for  transition  planning,  and  for 
measuring  student  results,  should 
continue. 

The  PASS  System.  The  PASS  system    . 
has  two  main  components:  The  PASS 
Instrument,  and  the  PASS  Expert 
System.  The  PASS  instrument  obtains 
teachers'  assessments  of  four  major 
competency  areas  related  to  functional 
performance  skills  demanded  by  adult 
life.  First,  teachers  complete  the  PASS 
instrument  which  provides  ratings  of 
students  for  a  broad  array  of  functional 
performance  indicators  in  four  general 
domains:  Daily  Living,  Personal  and 
Social  Development,  Employment,  and 
Educational  Perfoimance.  The  specific 
skills  and  behaviors  targeted  on  the 
PASS  instrument  are  ones  that  are 
typically  required  for  adult  Ufe  and  that 
have  service  impUcations.  For  example, 
very  low  performance  ratings  on  several 
specific  indicators — such  as  "moves  self 
about  in  immediate  neighborhood"  (e.g.. 
walking,  bicycling),  "uses  public 
transportation  if  available"  (e.g.,  bus, 
taxi),  "uses  maps  and  bus  schedules 
when  appropriate",  etc. — suggest 
differing  needs  for  assistance  with 
mobility  and  transportation  aspects  of 
daily  living.  The  PASS  also  provides 
information  about  the  student's  training, 
education,  and  employment,  as  well  as 
major  problem  behaviors.  No  special 
assessment  is  required:  teachers 
complete  the  PASS  based  on  what  they 
already  know  about  the  student  from 
direct  observation  or  input  from 
colleagues  who  work  with  the  student. 
The  instrument  was  developed  in 
collaboration  with  well-known 
transition  experts,  and  involved 
considerable  interaction  with  State  and 
local  administrators  and  practitioners  in 
both  special  education  and  adult 


services.  It  has  been  produced  in  a 
machine^scaAable  format. 

The  second  component  is  the  PASS 
expert  system  which  is  a  micro- 
computer-based program  that  converts 
the  PASS  data  into  projected  service 
estimates  for  individuals  and  groups 
based  on  data  from  the  PASS 
questionnaire.  The  pnMotype  expert 
system,  which  incorporates  the 
knowledge  and  expertise  of  more  than 
30  special  education  and  adult  services 
practitioners  across  the  country,  was 
field  tested  in  over  100  school  districts 
in  10  States  to  test  the  feasibility  of 
administrative  procedures  for  collecting 
PASS  data  from  schools  and  to  guide 
refinement  of  the  PASS  instrument  and 
expert  system  prototype. 

The  American  Institutes  for  Research 
(AIR)  developed  the  rudimentary 
prototype  PASS  system  and  tested  its 
administrative  feasibility.  AIR 
developed  the  following  products, 
which  are  available  from  the  Office  of 
Special  Education  Programs:  Evaluation 
of  the  Utihty  of  the  PASS  System; 
Technical  Documentation  for  the  PASS 
Expert  System;  Technical  Manual  for 
the  PASS  Instrument;  User  Guide  to  the 
PASS  Expert  System;  Report  on  the 
Administrative  Feasibihty  of  the  PASS 
System;  Technical  Documentation  for 
the  PASS  Expert  System; 
Recommendations  and  Rationales  for 
Revisions  to  the  PASS  Instrument  and 
Instructions. 

Priority:  The  Secretary  estabUshes  an 
absolute  priority  for  a  project,  through  a 
cooperative  agreement,  to  assist  the 
Office  of  Special  Education  Programs  in 
evaluating  the  feasibility  and  utility  of 
the  PASS  system:  (a)  As  a  tool  for 
transition  planning,  across  all  disability 
categories  and  levels  of  severity;  and  (b) 
as  a  tool  for  measuring  student  results, 
across  all  disability  categories  and  levels 
of  severity.  Additionally,  the  project 
will  validate  the  expert  system's 
decision  rules. 

The  project  must: 

(a)  Oievelop  the  conceptual  framework 
for  the  study; 

(b)  Establish  a  stakeholder  group  that 
will  advise  the  project  on  the  study 
design; 

(c)  Develop  data  collection  methods 
and  instruments; 

(d)  Develop  methods  of  data  analysis; 

(e)  Carry  out  a  field  test; 

(f)  Provide  guidance  and  support  to 
States  participating  in  the  field  test; 

(g)  Analyze  the  results  of  the  field  test 
and  prepare  a  final  report  on  the 
findings  of  the  study;  and 

(h)  Budget  for  two  trips  to 
Washington,  D.C.  each  year.  One  trip  to 
meet  with  the  OSEP  Project  Officer  and 


one  trip  to  attend  the  annual  Project 
Director's  Meeting. 

For  Further  Information  Contact: 
Susan  Sanchez.  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W.,  Room  3524,  Switzsr  Building. 
Washington.  D.C  20202-2641. 
Telephone:  (202)  205-8998.  FAX:  (202) 
205-8105.  IndividuaU  who  use  a 
telecommunicati<ms  device  for  the  deef 
(nX))  may  call  the  TDD  number.  (202) 
205-8953.  Intonet: 
Susan^SanchezOed.gov 

Absolute  Priority  2 — State-Federal 
Administrative  Information  Exchange 

Background:  Information  for 
decisionmaking  and  policy 
development  to  ensure  appropriate  and 
effective  education  and  early 
intervention  for  all  infants,  toddlers, 
children  and  youth  with  disabiUties  is 
critically  important.  State  and  Federal 
decisionmakers  responsible  for  the 
implementation  of  the  Individuals  with 
DisabiUties  Education  Act  (IDEA)  must 
have  access  to  vaUd  statistics,  research 
findings,  and  policy  options,  as  well  as 
current  information  on  trends  in  the 
providing  of  special  education  and 
related  services. 

The  Office  of  Special  Education 
Programs  (OSEP)  within  the  U  S. 
Department  of  Education  has  the 
responsibility  for  Federal  administration 
of  IDEA.  State  education  agencies 
(SEAs),  or  other  designated  State 
agencies  under  Part  H  of  IDEA,  oversee 
the  administration  of  IDEA  at  State  and 
local  levels.  This  project  will  facilitate 
the  access  and  analysis  of 
administrative  and  policy  information 
to  and  from  the  States  and  other 
jurisdictions,  and  will  ensure  the  flow 
of  communication  between  the  Federal 
Government  and  administrators  of  IDEA 
at  State  and  local  levels. 

Priority:  The  Secretar>-  establishes  a 
priority  to  facilitate  communication 
between  the  U.S.  Department  of 
Education  and  State  and  local 
administrators  of  IDEA,  and  to 
synthesize  national  program 
information  that  will  improve  the 
management,  administration,  deliver), 
and  effectiveness  of  programs  and 
services  provided  under  IDEA.  The 
cooperative  agreement  funded  under 
this  priority  will  provide  the 
Department  with  a  mechanism  and 
resources  for  ana]\'zing  policies  and 
emerging  issues  that  are  of  significant 
national  concern 

The  project  must — 

(1)  laentify  national  and  State 
program  improvement  information  that 
is  needed  to  obtain  better  results  in 
education  and  pro\ide  early 
intervention  services  for  infants. 
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toddlers,  children,  and  youth  with 
disabilities; 

(2)  Organize,  synthesize,  interpret, 
integrate,  and  £aciUtate  dissemination  of 
information  needed  for  program 
improvement  using  already  existing 
information  resources  and 
commimication  networks; 

(3)  Analyze  emerging  policy  or 
program  issues  regarding  the 
adininistration  of  special  education, 
early  intervention,  and  related  services 
at  the  Federal,  State  and  local  levels; 
and 

(4)  Facilitate  the  use  of  information  at 
Federal,  State  and  local  levels  for 
program  improvement  for  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

The  project  must  organize,  coordinate, 
and  maintain  a  data  base  of  laws, 
policies,  and  regulations  that  govern 
special  education  within  the  States  and 
other  jurisdictions;  communicate,  on  a 
regular  basis,  with  State  educational 
agencies  to  identify  emerging  policy 
issues;  obtain,  analyze  and  synthesize 
information  relative  to  the  emerging 
issues;  and  convene  experts,  sp>ecial 
education  administrators,  and  others  to 
review,  plan,  and  provide  leadership  in 
recommending  multi-level  actions  that 
respond  to  the  emerging  issues.  The 
project  must  communicate  regularly 
with  the  Office  of  Special  Education 
Programs  to  ensure  the  continuing  flow 
and  development  of  information  that 
may  be  required  at  the  Federal  level  to 
facilitate  the  improvement  and 
efficiency  of  administration  of  IDEA  by 
the  U.S.  Department  of  Education. 

Upon  request  of  the  OSEP  project 
officer,  the  project  should  meet  with 
other  funded  projects  of  OSEP  for 
purposes  of  cross-project  collaboration 
and  information  exchange.  The  project 
must  also  budget  for  two  trips  annually 
to  Washington.  D.C.  for:  (1)  A  two-day 
Research  Project  Directors'  meeting;  and 
(2)  another  meeting  to  meet  and 
collaborate  with  the  OSEP  project 
officer. 

For  Further  Information  Contact:  Jane 
C.  Williams,  U.S.  Department  of 
Education,  600  Independence  Avenue 
S.W..  Room  3529.  Switzer  Building, 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-9039.  FAX:  (202) 
205-8105.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  TDD  number:  (202) 

205-8125.  Internet:  Jane 

WilliamsOed.gov  Applicable  Program 
Regulations:  34  CFR  part  327. 

Program  Authority:  20  U.S.C.  1418.- 

Dated:  April  26. 1996. 
Howard  R.  Moms, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.159,  Special  Studies  Program) 

[PR  Doc.  96-11223  Filed  5-3-96;  8:45  am) 
MLLMQ  COM  4oee-ei-p 

[CFDA  No.:  84.159H1 

Special  studies  Program;  Notice 
Inviting  Applicalions  for  New  Awards 
for  Fiscal  Year  (PQ 1M6 

Purpose  of  Program:  To  support 
studies  to  evaluate  the  impact  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  including  efforts  to  provide 
a  free  appropriate  public  education  to 
children  and  youth  with  disabilities, 
and  early  intervention  services  to 
infants  and  toddlers  with  disabilities. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Pubhc  or  private 
agencies,  institutions,  organizations, 
and  other  appropriate  parties. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  327. 

Priority: 

Absolute  Priority— Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 
(84.159H) 

The  priority  Testing  the  Use  of  An 
Instrument  to  Measure  Student  Progress 
in  the  notice  of  final  priorities  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  applies  to 
this  competition. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Deadline  for  Transmittal  of 
Applications:  June  24,  1996. 


Applications  Available:  May  7, 1996. 

Estimated  Number  of  Awards:  1, 

Project  Period:  Up  to  36  months. 

Available  Funds:  In  fiscal  year  1996, 
the  Department  proposes  to  allocate 
approximately  $300,000  to  support  one 
award  for  the  first  twelve  months  of  the 
project.  In  years  two  and  three,  the 
project  will  be  level  funded  unless  there 
are  increases  in  costs  attributable  to 
significant  changes  in  activity  level. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

For  Applications  and  General 
Information  Contact:  Claudette  Carey, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Switzer 
Building.  Room  3525,  Washington,  D.C. 
20202-2641.  Telephone  (202)  205-9864. 
FAX:  (202)  205-8105.  Internet: 
Claudette_Carey®ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number.  (202) 
205-8953.  Applications  are  available  in 
alternative  formats  upon  request. 

For  Technical  Information  Contact: 
Susan  Sanchez,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Switzer  Building,  Room  3528, 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-8998.  FAX:  (202) 
205-8105.  Internet:  Susan 
Sanchez@ed.gov 

Information  about  the  Department's 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Departaient's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Aimouncements,  Bulletins,  and  Press 
Releases):  or  on  the  World  Wide  Web  at 
http://www.ed.gov/money.html. 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority.  20  U.S.C.  1418. 

Dated:  April  26, 1996. 
Howard  R.  Moses. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  96-11290  Filed  5-3-96;  8:45  am] 
BILUNO  CODE  4M»-01-M 
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numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  MOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  oiu-  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301—713-6906 

FEDERAL  REGISTER  PAGES  AND  DATES.  MAY 

19155-19502 1 

19503-19804 2 

19805-201 16 3 

201 17-20418 6 


CFR  PARTS  AFFECTED  DURING  MAY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affiected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 


6889 19503 

6890 19803 

Aciiiiiirti  mhw  Ofdifi. 
Metnofandums: 

April  26,  1996 19505 

April  28,  1996 19507 

4CFR 

Proposed  Rulw: 

21 19205 

5CFR 

300 19509 

Oh.  LXIX .20117 

7  CFR 

28 19511 

53 19155 

54 19165 

272 19155 

273 19155 

915 19512 

916 19160 

917 19160 

946 .20119 

956 20121 

985 .20122 

1007 .20124 

1280 19514 


958 ^188 

1005 19861 

1007 19861 

1011 19861 

1046 19861 

8  CFR 

3 19976 

242 19976 


9  CFR 

78r. 


.19976 


92 20189,20190 

93 .20190 

94 .20190 

95 .20190 

96 20190 

98 „ 20190 

301 19564 

304 19578 

308 19578 

317 19564.  19578 

318 19564,  19578 

319 19578 

320 19564 

381 19564,  19578 


19 .20330 

20 19524 

28 19524 

205 19662,  19678 

220 20386 

250 „ 19805 

263 20338 

308 20344 

509 20350 

614 20125 

PropoMd  HuIm: 

207 20399 

215 19863 

220 20399 

221 20399 

13  CFR 


121 20191 

14  CFR 

39 19540,  19807,  19808, 

19809,  19811.  19813,  19815. 
20125,  20127 

43 19498 

71 19541.  19542,  19816, 

19817 

73 20127 

159 19784 

205 19164 

323 19164 

385 19166 


39 20192,20194 

71 19590.  19591,  19592. 

19593 


15  CFR 

902 


19171 

946 19594 

16  CFR 

1500 19818 

Proposed  Ririss: 


254. 


.1 


12  CFR 

5 


.19524 


17  CFR 

1 19177,  19830 

3 20127 

5 « 19830 

31 19830 

PrapoMd  RulM: 

1 19869 

156 19869 

18  CFR 

1300 20117 

Propoaad  RuIm: 

161 19211 

250 19211 

284 19211.  19832 
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346 19878 

19  CFR 

10 19834 

103 19835 

PropcMMl  Rutos: 

101 19834 

20  CFR 

345 .20070 

601 19982 

617 19982 

626 19982 

658 19982 

702 19982 

21  CFR 

101 20096 

201 20096 

369 20096 

500 19542 

501 20096 

582 19542 

589 19542 

740 20096 

801 20096 

PropoMd  Rulas: 

25 19476 

102 19220 

130 19220 

131 19220 

133 19220 

135 19220 

136 19220 

137 19220 

139 19220 

145 19220 

146 19220 

150 19220 

152 19220 

155.... 19220 

156 19220 

158 19220 

160 19220 

161 19220 

163 19220 

164 19220 

166 19220 

166 19220 

168 19220 

169 19220 

210 20104 

211 20104 

22  CFR 

126 19841 

24  CFR 

0 19187 

201 19788 

290 19188 

941 19708 

970 19708 

PropoMd  Rutos: 

901 20358 

25  CFR 

Proposed  Rules: 

250 ..19600 

26CFR 

1  19188.  19189,  19544, 

19546 

301 19189 

602 19189 


29  CFR 

1 19982 

2 19982 

4 19982 

5 19982 

6 19982 

7 19982 

8 19982 

22 19982 

24 19982 

32 19982 

96 19982 

504 19982 

507 19982 

508 19982 

530 19982 

1910 19647 

1978 19982 

PropoMdRulM: 

4 19770 

30  CFR 

Proposed  Rules: 

904 19881 

946 19885 

33  CFR 

100 19192,20132 

165 19192,  19841 

401 19548 

Proposed  Rules: 

100 20196 

154 20084 

155 20084 

36  CFR 

1228 19552 

Propossd  Rules: 

100 19220 

117 :....19223 

37  CFR 

Proposed  Rules: 

1 19224 

Ch.  II 20197 

38  CFR 

2 20133 

9 20134 

40  CFR 

52 19193.  19555,  20136, 

20139,  20142,  20145,  20147 

70 20150 

180 19842,  19845,  19847, 

19849,  19850.  19852,  19854. 
19855 
Proposed  Rules: 

51 19231 

52 19233.  19601,  20199, 

20200,20201 

63 19887 

70 20202 

81 19233 

180 19233 

170 19889 

300 19889,  20202 

Ch.  1 19432 

41  CFR 

50-203 -.19982 

60-1 19982 

60-30 19982 

60-250 19366,  19982 

60-741 19336,  19982 


42  CFR 

405 19722 

486 19722 

44  CFR 

61 19197 

64 19857 

206 19197 

46CFR 

10 19858 

15 19868 

47  CFR 

3 20155 

Proposed  Rules: 

1 19236 

2 19236 

21 19236 

73 19601 ,  20206.  20207 

94 19236 

48  CFR 

2401 19468 

2402 19468 

2404 19468 

2405 19468 

2406 19468 

2409 19468 

2411 19468 

2412 19468 

2413 19468 

2414 19468 

2415 19468 

2416 19468 

2417 19468 

2419 19468 

2420 19468 

2426 19468 

2428 19468 

2429 19468 

2432 19468 

2434 „ 19468 

2436 19468 

2437 19468 

2442 19468 

2452 19468 

2453 19468 

PropoMd  RulflK 

901 19891 

905 19891 

906 19891 

908 19891 

915 19891 

916 19891 

917 19891 

922 19891 

928 19891 

932 19891 

933 19891 

935 19891 

936 19891 

942 „ 19891 

945 19891 

952 19891 

971 19891 

49  CFR 

571 19201,  19202.  19560, 

19561,20170,20172 

604 19562 

609 19562 

1051 19859 

1053 19859 

1312 19869 

Propossd  Rules: 

571 19602 


1 1 00 19236 

1101 19236 

1102 19236 

1103 19236 

1104 19236 

1105 19236 

1106 19236 

1107 19236 

1108 19236 

1109 19236 

1110 19236 

1111 19236 

1112 19236 

1113 19236 

1114 19236 

1115 19236 

1116 19236 

1117 19236 

1118 19236 

1119 19236 

1120 19236 

1121 19236 

1122 19236 

1123 19236 

1124 19236 

1125 19236 

1126 19236 

1127 19236 

1128 19236 

1129 19236 

1130 19236 

1131 19236 

1132 Ife36 

1133 19236 

1134 19236 

1136 19236 

1136 19236 

1137 19236 

1138 19236 

1139 19236 

1140 19236 

1 141 19236 

1142 19236 

1143 19236 

1144 19236 

1145 19236 

1146 19236 

1147 19236 

1148 19236 

1149 19236 

1312 19902 

50  CFR 

253 19171 

255 19171 

620 20175 

661 20175 

672 19976 

675 19976 

ProposMi  Rutosc 

17 19237 

600 19390 

601 19390 

602 19390 

603 19390 

605 19390 

611 19390 

619 19390 

620 19390 

621 19390 

649 20207 

650 20207 

651 20207 

652 19604 

673 19902 
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REMINDERS 

The  rules  and  proposed  rules 
In  this  Kst  were  editoriaJly 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTK)N  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Kentucky;  published  3-6-96 
Hazardous  waste  program 
authorizations: 
Georgia;  published  3-7-96 
Pesticide  programs: 
Federal  Insecticide, 
Fungicide,  and 
Rodenticide  Act  container 
and  containment 
standards 

Exemptions;  put)Hshed  3- 
6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
MedKal  devices: 
Premarket  approval 
applkations;  temporary 
suspenskxi  of  approval; 
published  4^96 
HOUSINQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Conflict  of  interests;  published 
4-5-96 

Correctkm;  published  5-1-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Admlniatrstion 
Miscellaneous  amendments;  ■ 

published  3-7-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Health  benefits.  Federal 
empk>yees- 

Suits  brought  by  covered 
individuals  because  of 
health  benefit  denial; 
published  4-5-96 
Health  benefits.  Federal 
emptoyees: 

Disputed  claims  procedures 
and  court  actnns; 
published  4-5-96 
TENNESSEE  VALLEY 
AUTHORITY 
Conflict  of  interests;  pubfished 

6-6-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


AlliedSignal,  Inc.;  published 

6-6-96 
Beech;  published  4-4-96 
Boeing:  published  4-4-96 
Pratt  &  Whitney;  published 

6-6-96 

TRANSPORTATION 

DEPARTMENT 

Federal  Railroad 

Administration 

Railroad  kxxxnotive  safety 
standards: 

Locomotive  conspicuity; 
auxiliary  external  lights: 
minimum  standards; 
published  3-6-96 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Reflecting  surfaces; 
published  3-21-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Ad|udk»tk>n;  pensions, 
compensatkxi,  deperxlency, 
etc.; 
Life  insurance;  regulatory 

clarrfKation;  published  5-8- 

96 
Organization,  functxxis,  and 
authority  delegatk>ns: 
Recruitment  advertising; 

published  6-6-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Rural  UtHMas  Service 

Rural  devekjpment 
DistarKe  learning  arxj 
telemedKtr>e  grant 
program;  comments  due 
by  6-16-96;  published  4- 
16-96 

AGRICULTURE 
DEPARTMENT 

Administrative  regulatkxis: 

Claims  t>ased  on 
negligence,  wrongful  act. 
or  omission;  Federal 
regulatory  review; 
comments  due  t>y  5-13- 
96;  published  4-12-96 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementatran: 
Access^ity  guidelines- 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 


comments  due  by  5-13- 
96:  published  4-12-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Alinoaphsflc  A<toninlsbalion 

Fishery  conservatkm  and 
ntanagement 

Atlantk:  bkjefish;  comments 
due  by  5-13-96;  published 
3-28^ 
Limited  access  managenr«nt 
of  Federal  fisheries  in  and 
off  of  Alaska 

Gulf  of  Alaska  and  Bering 
Sea  arKl  Aleutian 
Islands  groundfish; 
comments  due  by  5-14- 
96;  published  3-20-96 

Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 
Islands  grourxjfish; 
comments  due  by  5-17- 
96;  published  4-2-96 
Norltieast  muKispecies; 

comments  due  t>y  6-15- 

96;  published  4-18-96 
Summer  flounder;  comments 

due  by  5-17-96;  published 

4-22-96 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
BaU  and  roller  bearings; 
comments  due  t>y  6-17- 
96:  published  3-18-96 
EDUCATION  DEPARTMENT 
Famiy  educatxxial  rights  and 
privacy: 

Regulatory  burden  reductkxi; 
comments  due  t>y  5-13- 
96:  published  3-14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Federal  regulatory  review; 
comments  due  by  6-13- 
96;  published  4-11-96 
Air  quality  implenrtentation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigrtalion  of 
areas: 

Kentucky;  comments  due  by 
6-17-96;  published  4-17- 
96 
Michigan;  comment  period 
extensk>n;  comments  due 
by  5-16-96;  published  5-1- 
96 
Clean  Air  Act: 
Acckjental  release 
preventkxi;  regulated 
substances  and  threshoMs 
Kst;  comments  due  by  5- 
16-96;  published  4-15-96 

Proposed  stay  of 
effectiveness;  comments 
due  by  5-15-96; 
published  4-15-96 
Fuel  and  fuel  additives- 


Federal  gasoine  Reid 
Vapor  Preasure  votatiily 
stwidwd  (1996  and 
1997);  reiaxainn: 
conTDonti  due  by  5-15- 
96:  pubiahed  4-16^6 
Hazardous  waste  program 
aulhonzabona: 

Louisiana;  oonvnents  due  t>y 
5-13-96;  published  3-28- 
96 
Pesticides;  toieranoes  in  food, 
animal  ieeds.  and  raw 
agricuMural  commodtties: 
DMubenzuron;  cuiiiiiie<<ii 
due  by  6-17-96;  published 
4-17-96 


Pentaerylhriloi 
comments  due  by  5-17- 
96;  published  4-17-96 
Proeulfefon:  commems  due 
by  6-17-96;  pubished  4- 
17-96 
Sodium  salt  of  acifluorfen; 
comments  due  t)y  6-i7- 
96;  published  4-17-96 
Superfund  program: 
National  oi  and  hazardous 
substarKss  contingency 
piarv- 

National  priorities  list 
update;  corrvnenis  due 
by  5-13-96;  published 
4-11-96 
hlabonal  phorities  list 
update;  comments  due 
by  5-13-96:  published 
4-12-96 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Ore  rranmg  and  dressing, 
comment  period 
extension;  comments  due 
by  5-13-96;  published  4- 
10-96 

FARM  CREOrr 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operattons- 

Loan  urxlerwribng:  Federal 
regulatory  review; 
comments  due  by  5-i5- 
96;  published  4-15-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Personal  communicatkxis 
services: 

MobHe-sateNite  services; 
aUocation  of  70  MHz 
range  satellites  operation 
use;  comment  peinod 
reopening;  comments  due 
by  5-17-96;  published  4- 
25-96 
Radio  txoadcasting: 
Broadcast  facilities;  minor 
changes  wTtfx>ut 
construction  permit; 
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oomments  due  by  5-16- 
96:  published  4-»-96 
Radk)  stations;  table  of 
assignments: 

Alaska:  comments  due  by 
5-13-96:  publistwd  3-29- 
96 
Colorado:  comments  due  by 
5-13-96;  published  3-29- 
96 
Hawai;  comments  due  by 
5-13-96;  published  3-29- 
96 
New  Mexico;  comments  due 
by  5-13-96;  publshed  3- 
29-96 
Tulocommunicatione  Act  of 
1996;  implementation: 
Local  competition  provisions; 
comments  due  by  5-16- 
96;  pubithed  4-25-96 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992- 
Leased  commerciai 
access:  comments  due 
by  5-15-96;  published 
4-15-96 
Television  stations;  table  of 
assignments: 

Wisconsin;  comments  due 
by  5-13-96;  published  3- 
29-96 
HEALTH  AND  HUMAN 
SERVICES  DEPAFTTMENT 

Food  artd  Drug 
Administration 

Human  drugs: 
Investigational  new  drugs: 
clinical  investigator 
disqualification;  comments 
due  t>y  5-16-96;  published 
2-16-96 
Labeling  of  drvig  products 
(OTC)- 

Phenylpropanolamine 
preparation  drug 
products;  warning  label; 
comments  due  by  5-14- 
96;  published  2-14-96 


Topical  antimicrobial  (tug 
products  for  over-the- 
counter  human  use- 
OTC  first  aid  antibiotic 

(tug  products:  final 
m(XK)graph:  oommenls 
due  by  5-14-96; 
published  2-14-96 

INTERIOR  DEPARTMENT 
Surleca  Mining  IWciamaMon 
and  Enforcament  Offlee 

Permanent  program  and 
abandoned  mine  larxl 
redamabon  plan 
submissions: 

Ohio;  comments  due  by  5- 
17-96:  published  4-17-96 

JUSTICE  DEPARTMENT 

Americans  with  DisabiWes 
Act:  implementation: 
Accessibility  guidelines 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
oomments  due  by  5-13- 
96;  published  4-12-96 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Federal  regulatory  reform:. 

Regattas  and  marine 
parades;  comments  due 
by  5-17-96;  published  4- 
17-96 
Regattas  and  marine  parades: 

Miami  Super  Boat  Race; 
comments  due  t>y  5-15- 
96;  published  3-26-96 

River  Race  Augusta; 
oxnments  due  t)y  5-15- 
96;  published  3-26-96 

TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 
A(x»ssibMlity  guidelines- 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 


rofloctino  pools; 
oommafts  due  by  5-13- 
96:  pubitfwd  4-12-96 
Omrabus  TranaportaHon 
Empioyee  Testing  Act  of 
1991: 

Drug  and  alcohol  tasting 
requiramants  for  foreign- 
basad  drivers  operating  in 
U.S.:  partidpation  by 
Canadtan  and  Mexican 


due  by  5-13-96;  publihed 

3-28-96 
TRANSPORTATION 
DEPARTMENT 


Adniinisb'aUon 

Airports: 
Passenger  facHty  chaigaa; 
(Ximmente  due  t>y  5-16- 
96;  published  4-16-96 
AioMXthiness  dvectives: 
Boeing:  comments  due  by 
5-14-96:  published  3-21- 
96 
Domien  comments  due  by 
5-15-96;  iMblished  4-4-96 

JanAero  Devices;  comments 
due  by  5-17-96;  pubiehed 
3-15-96 
McOonrwH  Douglas; 
comments  due  by  5-13- 
96;  published  3-18-96 
Airwtxthiness  standards: 
Transport  category 
airplanes- 

Refererx»  staU  speed; 
oomments  due  by  5-17- 
96:  published  1-18-96 

Class  E  airspace;  comments 
due  by  5-13-96;  published 
4-8-96 

TRANSPORTATION 
DEPARTMENT 

Federal  hUgtway 

Admlnlalfatlon 

Motor  carrier  safety  starxiaids: 

New  drivers;  safety 
pedormarwe  history; 


comments  due  by  5-13- 
96;  pubKshad  3-14-96 

TRANSPORTATION 
DEPARTMENT 


CFR  CHECKLIST 


Rairoad  wort(piace  safety: 
Roadway  wortcer  protection: 
oommenls  dueJ>y  5-13- 
96:  publshod  3-14-96 

TRANSPORTATION 
DEPARTMENT 

NaUonal  HIghwayTraffIc 
Safety  Adininiatfation 

Moior  vehicle  safety 
starKJards: 

Latrpa,  reflective  devices, 
and  associated 
equipmenl- 

Signal  lamps  geometric 
visUNty  TBquinimerti. 
and  rear  side  martcer 
color,  harmonization: 
oomments  due  by  5-16- 
96;  published  12-27-95 


LSI  OF  PUBLIC  LAWS 

This  is  a  list  of  public  bMs 
from  the  104th  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
cor^unction  with  "PLUS" 
(PubHc  Laws  Update  Service) 
on  202-623-6641.  The  text  of 
laws  is  not  pubfished  in  the 
Federal  Raglater  bU  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
SuperinterKfent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  2O40Q 
(phone,  202-612-2470). 

S.J.  Ree.  53/P.L  104-140 

Making  conectnns  to  PuUk: 
Law  104-134.  (May  2,  1996; 
110  SteL  1327) 

Last  List  May  2,  1996 


This  checklist,  prepared  by  the  Offk:e  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numtMrs,  prices,  and  revisk)n  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t>een  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Goverrvner^  Printing 

Office. 

A  checkfist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wfHch  is  revised  monthly. 

The  annual  rate  for  sutMcriptkHi  to  all  revised  volumes  is  $883.00 

domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Tltta  Stock  NumiMr  Price      RevtetonDaM 


UMI 


1,  2  (2  Resereed) {869-028-00001-1) $4.25 

3  (1994  Compitation 
and  Ports  100  and 
101) (869^126-00002-6) 

4 (869-028-00003-7) 

5  Parts: 

1-699  (869-026-00004-2) 

700-1199  (869-O28-00005-3) 

1200-End,  6  (6 

Resewed) (869-028-00006-1) 

0-26  ....". (869-026^)0007-7) 

27-45  (869-026-«)008-5) 

46-51   (869-028-00009-6) 

52  {869-028-0001(W)) 

5i-209 (869-028-0001 1-8) 

210-299 (869^)26-00012-3) 

300-399 (869-026-00013-1) 

400-699 (869-028-00014-2) 

700-899 (869-026-00015-8) 

900-^999 (86W)28-00016-9) 

1000-1059  (869-026-00017-^) 

1060-1 1 19  (869-026-00018-2) 

1120-1199  (869-026-00019-1) 

1200-1499  (869-026-00020-4) 

1500-1899  (869-O26-O0O21-2) 

•1900-1939 (869-028-0002O-7) 

1940-1949  (869-026-00023-^ 

•1950-1999 (869-028-00022-3) 

2000-End (869-02fr-00023-l) 

•8 (869-O28-00024-O) 

9  Parts: 

1-199  (869-026-00027-1) 

200-End  (869-026^)0028-0) 

10  Parte: 

0-50  (869-028-00027-4) 

51-199 (869-026-00030-1) 

200-399 (869-02W)0029-l) 

400-499 (869-028-00030-4) 

500-End  (869^)28-00031-2) 

11  (869-026-00034-4) 

12  Parte: 

1-199  (869-026-O0035-2) 

200-219 (869-026-00036-1) 

220-299 (869-028^)0035-5) 

300-499 (869-026-00038-7) 

500-599 (869-026-00039-5) 

•600-£nd (869-028-00038-0) 

13  (869-026-00041-7) 


$4.25 

Feb.  1,  1996 

40.00 

'Jan.  1,  1995 

550 

Jan.  1,  1996 

23jOO 

Jan.  1,  1995 

20.00 

Jan.  1.  1996 

25.00 

Jon.  1,  1996 

21.00 

Jan.  1.  1995 

14.00 

km.  1,  1995 

13.00 

Jon.  1,  1996 

5.00 

Jon.  1,  1996 

17.00 

Jan.  1,  1996 

34.00 

Jan.  1,  1995 

16.00 

Jon.  1,  1995 

22.W 

Jan.  1,  1996 

23.00 

Jon.  1,  1995 

30.00 

Jon.  1,  1996 

23X10 

Jon.  1,  1995 

15X)0 

Jon.  1,  1995 

12i30 

Jan.  1,  1995 

32.00 

Jan.  1,  1995 

35X10 

Jan.  1.  1995 

16X)0 

Jan.  1,  1996 

XJOO 

Jon.  1,  1995 

39X)0 

Jan.  1,  1996 

...1.  15X)0 

Jan.  1,  1996 

23.M 

Jan.  1.  1996 

30.W 

Jan.  1,  1995 

23.W 

Jan.  1,  1995 

30D0 

Jon.  1,  1996 

23.00 

Jon.  1,1995 

5.00 

Jan.  1.  1996 

21.00 

Jon.  1,  1996 

34.00 

Jon.  1,  1996 

14.W 

Jan.  1,  1995 

12.00 

Jon.  1,  1995 

16.00 

Jan.  1,  1995 

29.00 

Jan.  1,  1996 

23.00 

Jon.  1,  1995 

19.00 

Jon.  1,  1995 

31.00 

Jan.  1,  1996 

32.00 

Jon.  1,  1995 

TWe  Sloctc  NuniMr 

14Pvte: 

1-59 (869-026^)0042-5) 33Xn 

60-139  ..._ (869-026-00043-3) 27X)0 

140-199 (869-026-00044-1) 13X10 

200-1 199 (869-026-00045^)) 23X)0 

1200-€nd (869-026-00046-8) 16X)0 

15  Parte: 

0-299  (869-O28-00O45-2) 16X10 

•300-799  (869-028-00046-1) 26X10 

800-€nd  (869-028-00047-9) 18X10 

16  Parte: 

0-149  (869^^)28-00048-7) 650 

150-999 (869-O2W)0O49-5) 19X)0 

1000-€nd (869-026-00052-2) 25.00 

17  Parte: 

1-199  (869-026-00054-9) 20X10 

200-239 „ (869-026-00055-7) 24X)0 

240-End  (869-C2«)0056-5) 30.00 

18  Parte: 

1-149  (869-026-00057-3) 16.00 

150-279 (869-026-00058-1) 13.00 

280-399 (869-026-00059-0) 13X)0 

400-€nd  (869-026-00060-3) IIXX) 

19  Parte: 

1-140  (869-026-00061-1) 25X)0 

141-199 (869-026-00062-0) 21X)0 

20(Hnd  (869-026^)0063-8) \2J0O 

20  Parte: 

1-399  (869-026-00064-6) 20X10 

400-499 (869-026-00065-4) 34X10 

500*)d  (869-026-00066-2) 34X10 

21  Parte: 

1-99  (869-026-00067-1) 16X10 

100-169 (869-026-00068-9) 21.00 

170-199 (869-026-00069-7) 22.00 

200-299 (869-02W)0070-l) 7.00 

300-499 (869-026-00071-9) 39.00 

500-599 (869-026-00072-7) 22.00 

600-799 (869-026-00073-5) 9.50 

800-1299 (869-026-00074-3) 23X)0 

1300-€nd (869-026-00075-1) 13.00 

22  Parte: 

1-299  (86W)2i-00076-0) 33.W 

300-€nd  (869-O26-O0077-8) 24.00 

23  (869-O26-00078-6)  ..„..  22.00 

24  Parte: 

0-199  (869^)26-00079-4) 40.00 

200-219 (869-026-00080-8) 19.00 

220^99 (869-026-00081-6) 23.00 

500-699 (869-026-O0082-4) 20,00 

700-899 (869-026-00083-2) 24.00 

900-1699  (869-026-00084-1) 2AJO0 

1700-End (869-026-00085-9) 17.00 

25  (869-026-O0086-7) 32.00 

26  Parte: 

§§1.0-1-1.60  (869-026-00087-5) 21.00 

§§1.61-1.169 (869-026-00088-3) 34.00 

§§1.170-1.300 (869-826-00069-1) 24.00 

§§1.301-1.400 (869-026-00090-5) 17.00 

§§1.401-1.440  (869-026-00091-3) 30.00 

§§1A41-1.500  (869-026-00092-1)  22.00 

§§1.501-1.640 (869-026-00093-0) 21.00 

§§1.641-1.850 (869-026-00094-8) 25X)0 

§§1.851-1.907  (869-026-00095-6) 26.00 

§§1.908-1.1000  (869-02W)0096-4) 27.00 

§§1.1001-1.1400  (869-026-00097-2) 25.00 

§§1.1401-End  (869-026-00098-1) 33.00 

2-29  (869-026-00099-9) 25.00 

30-39  (869-026-00100-6) 18.00 

40-49  (869-026-00101-4) 1400 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jon.  1 
Jan.  1 

Jon.  1 
Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr  1 
Apr  1 
Apr,  1 

Apr.  1 
Apr.  1 
Apr.  1 

Ape.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr  1 

Apr  1 
Apr.  1 

Apr.  1 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Ap( 

Apr 


Apr 

Apf 

Apt 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr  1 

Apr.  1 


995 
995 
995 
995 
995 

996 
996 
996 

996 
996 
995 

995 
995 
995 

995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 
995 

995 
995 

995 

995 
995 
995 
995 
995 
995 
995 

995 

995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 


vi 
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Slock  Number 


Prtos       R#vteloo 


50-299 (869-026-00102-2) 14.00 

300-499 (869-026-00103-1) 24.00 

500-599 (869-026-00104-9) 6.00 

600-€nd  (869^)26-00105-7) 8.00 

27  Parts: 

1-199  (669-026-00106-5) 37.M 

200-€n<l  (869-026-00107-3) 13.00 


28 

1-42  (869-026-00108-1) 27.00 

43-end  (869-026-00109-0)  22.M 

29  Parts: 

0-99  (869-026-00110-3) 21.W 

9.50 
36.00 
17.00 


100^499 (869-026-00111-1) 

500-899 (869-026-00112-0) 

900-1899  (869-026-00113-8) 

1900-1910  (§§1901.1  to 

1910.999)  (869-026-001 14-6) 

1910  (§§1910.1000  to 

end)  (869-026-00115-4) 

1911-1925  (869-026-00116-2) 

1926  (869-026-00117-1) 

1927-€nd (869-026-00118-9) 


22.00 
27.00 
3500 
36.00 


30  Parts: 

1-199  (869-026-00119-7) 25.00 

200-699 (869-026-00120-1) 20.00 

700-€nd  (869-026-00 12 1-9) 30.00 

31  Psrts: 

0-199  (869-026-00122-7)  .. 

200-€nd  (869-026-00 12J-5)  .. 


15.00 
2S.0O 

32  Psrts: 

1-39,  Vol.  I 15.00 

1-39,  Vo)  II 19.00 

1-39,  Vd.  Ill 18.00 

1-190  (869-026-00124-3) 32.00 

191-399 (869-026-00125-1)  38.00 

400-629 (869-026-00126-0)  26.00 

630-699  (869-026-00127-8)  14.00 

700-799  (869-026-00128-6)  21.00 

800-€nd   (869-026-00129^)  22.00 

1-124 (869-026-00130-8) 20.00 

125-199  (869-026-00131-6)  27  00 

200-€nd    (869-026-00132-4) 24.00 

34  Parts: 

1-299   (869-026-00133-2)  .. 

300-399  (869-026-00134-1)   . 

400-€ncl   (869-^6-00135-9)  .. 

35  (869-026-00 136-7)  .. 

36  Parts 

1-199  (869-026-00137-5)  .. 

200-€nd  (869-026-00138-3)  . 

37  (869-026-00 139-1)  .. 

38  Parts: 

0-17  (869-026-00 140-5) 

18-End  (869-026-00141-3) 

39  (869-026-00142-1) 


40  Parts: 

1-51   (869-026-00143-0)  40.00 

52   (869-026-00144-8)  39.00 

53-59  (869-026-00 145-6)  11,00 

60  (869-026-00146-4)   36.00 

61-71    (869-026-00147-2)  3600 

72-85  (869-026-00 1 48-1)  41  00 

86   „ (869-026-00149-9)  40.00 

87-149 (869-026-00150-2)  41  00 

150-189 (869-026-001 5 1-1)  25.00 

190-259  (869-026-00152-9)    .  ..  17  00 

260-299  (869-026-001 53-7)  40.00 

300-399  (869-026-00154-5)  21  00 


Apf.  1.  1995 

Apf.  1,  1995 

«Apf.  1,  1990 

Apf.  1,  1995 

Apr.  1,  1995 
»Apr.  1,  1994 

July  1,  1995 
JuJy  1.  1995 

July  1,  1995 
July  1.  1995 
July  1,  1995 
July  1,  1995 


33.00        July  1,  1995 


July  1,  1995 

July  1,  1995 

July  1,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 
July  1.  1995 

July  1,  1995 
July  1,  1995 

'July  1.  1984 

2  July  1,  1984 

2July  1,  1984 

July  1,  1995 

July  1,  1995 

Mi  1,  1995 

»July  1,  1991 

July  1,  1995 

July  1,  1995 

July  1,  1995 
July  1,  1995 
July  1,  1995 


25.00  July  1,  1995 

21.M  July  1,  1995 

37  M  July  5,  1995 

12.M  July  1,  1995 

15.00  July  1,  1995 

37.00  July  1,  1995 

2000  July  1,  1995 

30.00  July  1,  1995 

3000  July  1,  1995 

17  00  July  1,  1995 


July  1 

July  1 

July  1 
July 


1995 
1995 
1995 
1995 


July  1,  1995 


1995 
1995 
1995 
995 
JuN  1,  1995 
July  1,  1995 
July  1,  1995 


July  1 

July  1 

July  1 
July 


1,  IS 


TNI* 


Prtos       nsvtalon  Dds 


40(M24 (84WI26-00155-3) 26.00 

425-699 (869-<J26-00156-l)  ....:.  30.00 

700-789 (86W>26-00157-<J) 25.00 

790-€nd  (86WI26-0015W) 15.00 

41Cha|>tsrs: 

1. 1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Rasarvad) 13A) 

>6 14J30 

7  6X)0 

8  4.50 

9  13J0 

10-17  - 9i0 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  ....: 13.00 

1-100  (86WJ26-00159-6) 950 

101  (86W)26-00160-0) 29J0 

102-200 (86W)26-00161-8) 15.00 

201-£nd  (869-026-00162-6) 13.00 

1-399  ..." (86W)26^16>4) 26.00 

400-429 (869-026-00164-2) 26.00 

430-€nd  (869-026-00165-1) 39.00 

43Parta: 

1-999  (869^126-00166-9) 23.00 

1000-3999  (869-026-00167-7) 31.00 

400(Knd (869-026-00168-5) 15.00 

44  (869-026-00169-3) 24.00 

45  Parta: 

1-199  (869-022-00170-7) 22.W 

200^*99 (869-026-00171-5) 14.00 

500-1 199 (869-026-00172-3) 23X)0 

1200-End (869-026^173-1) 26.00 

Alt  Dsffts* 

1-40  (869^)26-00174-0) 21D0 

41-69  (869-026-00175-8) 17.00 

70-89  (869-026-00176-6) 8.50 

90-139 (869-026-00177-^) 15.00 

140-155 (869-026-00178-2) 12.00 

156-165 (869-026-00179-1) 17.W 

166-199 (869-026-00180-4) 17.00 

200-499 (869-026-00181-2) 19.00 

500-€nd  (869-026-00182-1) 13.00 

47  Parta: 

0-19  (869^-026-00183-9) 25.M 

20-39  (869-026-00184-7) 21O0 

40-69  _..  (869^)26-00185-5) 14.00 

70-79  (869-026-00186-3) 24.00 

80-€nd  (869-026-00187-1) 30.00 

48  Cttaptars: 

1  (Ports  1-51)  (869-026-00188-0) 39.00 

1  (Ports  52-99)  (869-026-00189-8) 24.00 

2  (Ports  201-251) (869-026-00190-1) 17.00 

2  (Ports  252-299) (869-026-00191-0) 13.W 

3-6  (869-026-00192-8) 23.X 

7-14  (869-026-00193-6) 28.00 

15-28  (869-026-00194-4) 31.00 

29-€nd  (869-026-00195-2) 19.00 

49  Psrts: 

1-99  (869-026-00196-1) 25.00 

100-177  (869^)26-00197-9) 34.00 

178-199 (869-026-00198-7) 22.00 

200-399 (869-026-00199-5) 30.00 

400-999 (869-026-00200-2) 40.00 

1000-1199  (86W)26-00201-1) 16.00 

1200-€nd (869-026-00202-9) 15.00 

50  Psrts: 

1-199  (869-026-0020^7) 26.00 

200-599 (869-026-00204-5) 22.00 

600-€nd  (86W)26-00205-3) 27.00 


July  1,  1995 
July  1,  1995 
July  1,1995 
July  1,1995 

iJiiy  1,  1964 

iJuly  1,  1984 

sjuly  1,  1964 

sjuly  1. 1984 

'July  1,  1964 

'July  1, 1964 

'July  1,  1984 

'July  1,  1984 

'July  1,  1964 

'July  1,  1984 

'July  1,  1984 

July  1,  1995 

July  1.  1995 

July  1,  1995 

July  1,  1995 

(Dct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
Oct,  1.  1995 

Oct,  1,  1995 
Oct,  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
0:t  1,  1995 
Oct.  1,  1995 
Oct.  1.  1995 

Oct.  1,  1995 
Oct.  1.  1995 
Oct,  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct,  1,  1995 
Oct,  1,  1995 
Oct,  1,  1995 
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TNto  StockNumbcr 

CFB  Index  and  Findngs 

Aids (669-026-00053-1) 36.00        Jon.  1,  1995 

CoiTVteta  1996  ere  sat 863.00  1996 

Microfiche  Cre  Edition: 

Subscription  (moled  OS  issued)  264A)  1996 

Individual  copies \sa  1996 

Complefe  set  (one-time  rtKJling) 264.00  1995 

Complete  set  (one-time  maing)  244O0  1994 

Complete  set  (one-time  maing) 223.00  1993 

■  Because  Title  3  is  an  annuo!  compialion,  this  volume  and  ol  previous  volumes 
should  be  retained  as  a  permanent  reference  source, 

>The  July  1,  1965  edHion  of  32  CFR  Ports  1-189  contains  a  note  only  lor 
Pols  1-39  Inclusive.  Fa  the  tul  text  of  the  Defense  Acqulstlion  RegiAMons 
In  Parts  1-39,  consult  the  three  CFt  volumes  issued  as  of  July  1,  1984.  containng 
TnO90  ports. 

'Ihe  Jtiy  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
lor  Chapters  1  to  49  Inclusive.  For  the  tul  text  of  procuement  regiialions 
in  Chapters  1  to  49,  consult  the  eleven  CFB  vduntes  issued  as  of  JJy  1. 
1964  containing  those  chapteri 

*Ho  amendments  to  this  volume  were  promulgaled  during  the  period  Apr. 
1,  1990  to  Mar.  31,  199S,  The  CFR  volume  issued  AprI  1.  1990,  should  be 
retained. 

^No  amendments  to  this  volume  were  promulgaled  dirmg  the  period  Jiiy 
1.  1991  to  June  30,  1995.  The  CFR  volume  issued  July  1.  1991,  should  be  retained. 

•No  amendments  to  this  volume  were  promUgoted  dur»ig  the  period  April 
1,  1994  to  March  31.  1995.  The  CFR  volume  Issued  April  1,  1994,  should  be 
retaned. 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
fnd  announcernents.  It  contains  the 
full  text  of  ttie  President's  public 
speeches,  statements,  messages  to 
Confess,  news  conferences,  and  other 
Presidential  materials  released  t>y  the 
White  House 


The  Weekly  Compilation  carries  a 
Monday  datehr^e  and  covers  materials 
released  during  the  preceding  week. 
Each  Issue  irKludes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
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Presidential  Documents 


Proclamation  6891  May  3,  1996 
Labor  History  Month,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  the  early  1900s.  millions  of  Americans  left  their  farms  to  begin  new- 
lives  as  factory  workers.  Sadly,  many  of  these  citizens  found  neither  secure 
employment  nor  higher  wages  at  their  new  jobs,  and  the  inriustria!  economy 
brought  them  exploitation,  continued  poverty,  and  the  risk  of  miurv'  and 
death.  No  student  of  American  history  can  forget  the  images  of  filthy  children 
em.erging  from  mills  and  mines,  the  stories  of  terrible  fires  and  explosions, 
or  the  grim  legacy  of  the  slums  thft  grew  up  in  factory  towns. 

Although  child  labor,  sweatshops,  and  workplace  disasters  are  largely  horrors 
of  the  past,  efforts  to  eliminate  them,  began  to  succeed  only  after  workers 
organized  and  spoke  with  a  united,  independent  voice.  The  American  labor 
movem^ent  helped  the  first  generation  of  industrial  employees  to  express 
their  aspirations  and  insecurities,  empowering  them  with  the  necessan.-  tools 
to  define  the  terms  and  conditions  of  their  employment  and  to  expand 
the  role  of  labor  in  the  larger  society. 

As  we  approach  the  21st  century,  our  Nation's  economy  is  undergoing 
a  transformation  as  momentous  as  the  change  that  spurred  the  exodus  fron-; 
farms  to  factories  100  years  ago.  And  in  facing  the  challenges  posed  by 
global  competition  and  rapid  technological  advances,  the  workers  of  the 
Information  Age  need  the  same  effective  leadership  that  allowed  their  forbears 
to  succeed.  Each  new  generation  of  workers  m.us:  embrace  the  activism 
that  has  characterized  labor's  rich  historv',  and  all  Americans  should  recog- 
nize the  role  that  labor  has  played  in  the  continuing  progress  of  our  democ- 
racy. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  1996,  as  Labor 
History-  Month.  I  call  upon  Government  officials,  educators,  the  media,  and 
all  the  people  of  the  United  States  to  observe  this  month  with  cerem.onies. 
activities,  and  programs  that  encourage  reflection  on  the  labor  movement  s 
heritage  and  its  many  contributions  to  the  creation  and  maintenance  of 
a  just  America. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twentieth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatsility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putiJished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart130 
[Docket  No.  92-174-2] 
BIN  0579-AA67 

Import/Export  User  Fees 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Final  rule. 


UMI 


summary:  We  are  amending  user  fees  for 
certain  import-  and  export-related 
services  we  provide  for  live  animals  and 
birds,  animal  products,  organisms  and 
vectors,  and  germ  plasm  and  veterinary 
diagnostic  services.  We  are  also 
establishing  user  fees  for  certain  import- 
and  export-related  services  we  provide 
for  live  animals  and  birds,  and  animal 
products  and  byproducts.  We  are  also 
making  several  miscellaneous  changes, 
such  as  amending  the  definitions  of 
certain  words.  These  actions  are 
necessary  to  help  ensure  that  we  recover 
our  costs  and  to  simplify  and  clarify  the 
application  of  user  fees  for  the  public. 
TTiese  actions  are  taken  in  accordance 
with  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  as 
amended,  which  gives  us  the  authority 
to  set  and  collect  these  user  fees. 
EFFECTIVE  DATE:  June  6. 1996. 
FOR  FURTHER  4NFORMATK)N  CONTACT:  For 
information  concerning  services 
provided  for  live  animals  and  birds,  and 
germ  plasm,  contact  Dr.  Gary  S. 
Colgrove.  Chief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38. 
Riverdale,  MD  20737-1231;  (301)  734- 
3294. 

For  information  concerning  services 
provided  for  animal  products  and 
byproducts,  organisms  and  vectors, 
contact  Dr.  Kathleen  Akin,  Senior  Staff 


Veterinarian,  Import/Export  Products, 
VS,  APHIS,  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1231;  (301)  734- 
7830. 

For  information  concerning  services 
provided  for  veterinary  diagnostics, 
contact  Dr.  James  E.  Pearson,  Acting 
Director,  National  Veterinary  Services 
Laboratories,  P.O.  Box  844.  Ames,  lA 
50010;  (515)  239-8266. 

For  information  concerning  fees, 
contact  Ms.  Barbara  Thompson,  Chief, 
Financial  Systems  and  Services  Branch. 
Budget  and  Accounting  Division, 
APHIS,  4700  River  Road  Unit  54, 
Riverdale.  MD  20737-1232;  (301)  734- 
5901. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990,  as  amended 
(referred  to  below  as  the  Farm  Bill), 
authorizes  the  Secretarv  of  Agriculture, 
among  other  things,  to  prescribe  and 
collect  fees  to  reimburse  the  Secretary 
for  the  cost  of  carrying  out  the 
provisions  of  the  Federal  animal 
quarantine  laws  that  relate  to  the 
importation,  entry,  and  exportation  of 
animals,  articles,  or  means  of 
conveyance  (section  2509(c)(1)  of  the 
Farm  Bill).  The  Secretary  of  Agriculture 
is  also  authorized,  under  section 
2509(c)(2)  of  the  Farm  Bill,  to  prescribe 
and  collect  fees  to  recover  the  costs  of 
carrying  out  certain  veterinary 
diagnostics  services. 

The  user  fee  regulations  in  9  CFR  part 
130  (referred  to  below  as  the 
regulations)  prescribe  user  fees  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agricuhure  (USDA)  collects  for 
various  services  that  APHIS  provides. 
The  regulations  currently  include  user 
fees  for:  (1)  Providing  quarantine, 
importation,  and  entry  services  within 
the  United  States  for  imported  animals; 
(2)  conducting  certain  veterinary 
diagnostics  services;  (3)  endorsing 
export  health  certificates  for  animals;  (4) 
providing  certain  inspection  and 
super\ision  services  within  the  United 
States  for  animals  intended  for  export; 
and  (5)  conducting  certain  veterinary 
inspections  outside  the  United  States. 

Our  user  fees  are  calculated  to  recover 
the  full  cost  of  providing  the  service  for 
which  the  user  fee  is  charged.  The  cost 
of  providing  a  service  includes  direct 
labor  costs  and  a  pro  rata  share  of 


administrative  support,  agency 
overhead,  and  Departmental  charges. 

On  May  26,  1995.  we  published  in  the 
Federal  Register  (60  FR  27913-27924, 
Docket  No.  92-174-1)  a  proposal  to 
amend  the  regulations  by  revising  and 
adding  new  hourly,  minimum,  and  flat 
rate  user  fees  in  the  regulations.  We 
proposed  to  increase  most  of  the  hourly, 
minimum,  and  flat  rate  user  fees  for 
import-related  services  in  §§  130.2, 
130.3,  130.5.  130.6.  130.7,  and  130.9  of 
the  regulations  and  for  export-related 
services  in  §§  130.9  and  130.21  of  the 
regulations.  For  ser\ices  performed  on 
overtime,  we  proposed  to  add  new 
premium  hourly  rate  user  fees,  to 
replace  the  practice  of  charging  two 
separate  hourly  rates  (see  §§130.5, 
130.9  and  130.21  of  the  regulations).  We 
proposed  to  add  a  new  minimum  user 
fee  in  §  130.3  of  the  regulations.  We 
proposed  to  add  a  new  §  130.10  for 
hourly,  minimum,  and  flat  rate  user  fees 
for  pet  birds  We  proposed  to  add  new 
requirements  for  special  mail  handling 
to  be  paid  for  by  the  user  in  §§  130.14 
through  130.18  of  the  regulations.  We 
proposed  to  add  a  new  fee  for 
nonendorsed  export  health  certificates 
in  §  130.20  of  the  regulations 
Additionally,  we  proposed  to  accept 
credit  cards  in  certain  locations  as  an 
optional  payment  method.  We  also 
proposed  to  make  several  other  changes 
to  simplify  and  clarify  the  regulations. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  25. 
1995.  We  received  60  comments  by  that 
date.  They  were  from  veterinarians, 
representatives  of  agricultural 
industries,  exporters,  producers,  a  State 
department  of  livestock,  a  Member  of 
Congress,  and  other  interested  parties. 

Summary  of  Changes  Made  in  Response 
to  Comments 

We  are  making  the  following  changes 
in  response  to  the  comments  we 
received.  We  are  combining  the  services 
covered  under  §  130.4  with  the  services 
covered  under  §  130.5.  Section  130.4 
covers  inspection  services  at  privately 
operated  permanent  import-quarantine 
facilities.  Under  §  130.4.  a  flat  rate  user 
fee  is  charged  for  each  animal 
quarantined  at  the  facility.  Section  130.5 
covers  inspection  services  at  privately 
operated  temporary  import -quarantine 
facilities.  Under  §  130.5,  an  hourly  user 
fee  is  charged  for  animals  quarantined  at 
the  facility.  We  are  adding  quarter-hour 
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and  minimum  user  fee  rates  to  premium 
user  fees  added  in  §§  130.5. 130.9.  and 
130.21.  We  are  clarifying  §  130.20(a)  and 
§  130.20(b)(1)  to  specify  that  the  user 
fees  listed  in  §  130.20(b)(1)  for 
endorsing  export  health  certificates 
which  require  tests  or  vaccinations  are 
charged  for  endorsements  when  tests  or 
vaccinations  are  required.  We  are 
changing  "APHIS  veterinarian"  to 
"designated  APHIS  employee"  and 
changing  "requested"  to  "requested  and 
reviewed"  in  §  130.20(d)  of  this  final 
rule.  In  addition,  we  are  revising  the 
text  of  footnote  9  to  reflect  the 
availability  of  lists  for  APHIS  offices 
that  accept  cash  or  credit  cards. 
Footnotes  to  text  or  tables  in  §§130.7. 
130.8.  130.10.  130.14.  and  130.15  have 
been  revised  to  add  clarity.  The 
comments  and  responses  are  discussed 
below  by  topic. 

General  Comments 

One  commenter  opposed  the  entire 
proposed  rule.  All  of  the  other 
commenters  opposed  some  portion  of 
the  proposed  rule.  Twelve  commenters 
included  the  following  positive 
comments  concerning  user  fees  and  the 
services  APHIS  provides.  Several 
commenters  expressed  an 
understanding  of  our  need  to  increase 
user  fees  or  supported  user  fees  which 
cover  costs.  Several  expressed 
appreciation  for  the  services  APHIS 
provides,  such  as  APHIS"  role  in  disease 
control  and  maintenance  of  a  healthy 
and  robust  livestock  industry  in  the 
United  States,  helping  export  business 
in  the  United  States,  and  negotiating 
import-  and  export-related  issues  with 
foreign  countries.  One  commenter 
supported  modest  increases  in  certain 
user  fees  as  proposed. 

1.  Taxes  and  Budget  Deficit 

Nine  commenters  expressed  concerns 
about  taxes  and  the  budget  deficit.  Some 
commenters  expressed  more  than  one 
concern;  specific  concerns  follow. 

Two  commenters  stated  that  APHIS 
was  assessing  taxes  of  its  own  volition. 
Six  commenters  stated  that  the  APHIS 
user  fee  is  a  tax.  not  a  fee. 

A  tax  is  money  paid  to  support 
government  operations  that  benefit  the 
general  public.  A  user  fee  is  money 
collected  for  a  specific  service  provided 
to  a  readily  identifiable  recipient.  The 
1990  Farm  Bill  authorizes  USDA  to 
prescribe  and  collect  user  fees  to 
reimburse  the  cost  of  carrying  out 
certain  import-  and  export-related 
services  for  animals,  animal  products, 
and  veterinary  diagnostics.  The  Farm 
Bill  further  states  that  "Any  person  for 
whom  an  activity  related  to  the 
importation,  entry,  or  exportation  of  an 


animal,  article,  or  means  of  conveyance 
or  relating  to  veterinary  diagnostics,  is 
performed  pursuant  to  the  section,  shall 
be  liable  for  payment  of  fees  assessed." 
Generally  speaking,  no  one  is  required 
to  conduct  any  business  or  endeavor 
which  is  regulated  by  APHIS.  However, 
anyone  who  does  so  must  comply  with 
APHIS  requirements.  In  this  maimer,  all 
users  ask  for  service  from  APHIS.  The 
APHIS  user  fees  herein  are  designed  to 
recover  and  fund  the  cost  of  providing 
specific  services.  As  such,  the  APHIS 
user  fee  is  a  fee  for  specific  services 
provided  to  a  certain  portion  of  the 
public  and,  therefore,  is  not  a  tax. 

Three  commenters  stated  that  our 
services  are  already  paid  for  by  taxes, 
and  therefore,  we  should  not  charge  fees 
for  them.  One  commenter  suggested  that 
we  should  fund  increases  in  the  costs 
through  other  methods. 

After  the  passage  of  the  1990  Farm 
Bill,  Congress  reduced  APHIS' 
appropriations  (i.e.,  tax  revenue)  by  the 
estimated  costs  of  providing  these 
import-  and  export-related  services. 
Congress  authorized  APHIS  to  recover 
all  costs  associated  with  these  services 
by  establishing  and  charging  user  fees. 
Consequently,  any  increases  in  our  costs 
must  be  recovered  by  increasing  the 
user  fees  we  charge  Otherwise,  we 
would  have  to  reduce  or  discontinue  the 
service  or  use  funds  appropriated  for 
other  purposes,  to  the  detriment  of  the 
program  from  which  the  funds  were 
reallocated. 

One  commenter  stated  that  APHIS 
user  fees  should  not  be  used  for  general 
Federal  budget  deficit  reduction.  One 
commenter  questioned  what  will  be 
done  with  revenues. 

The  user  fees  are  not  being  used  for 
general  Federal  budget  deficit  reduction 
in  the  sense  that  the  revenue  does  not 
fund  or  offset  general  government 
operations.  The  user  fees  collected  pay 
for  the  actual  user  fee  services  provided 
and  will  allow  APHIS  to  continue 
providing  import-  and  export-related 
and  veterinary  diagnostic  services.  The 
user  fees  our  Agency  collects  for  these 
services  are  deposited  into  user  fee 
accounts,  and  the  salaries  of 
veterinarians,  animal  health 
technicians,  and  other  APHIS  personnel 
who  perform  these  services  are  paid 
from  this  account.  An  employee  who 
spends  a  portion  of  his  work  time  on 
user  fee  activities  and  a  portion  on  other 
activities  is  paid  the  appropriate 
percentage  of  his  salary  with  user  fee 
revenue.  In  addition,  a  pro  rata  share  of 
administrative  support,  agency 
overhead,  and  Departmental  charges  is 
paid  from  this  account. 

Two  commenters  questioned  user  fees 
as  they  relate  to  other  APHIS  services. 


One  conunenter  questioned  charging 
user  fees  for  certain  services  when  other 
services  are  provided  at  no  cost.  The 
commenter  referenced  free  rabies 
vaccination  clinics  on  reservations. 
The  Farm  Bill  identified  specific 
program  areas  for  the  implementation  of 
user  fees,  generally  related  to  the 
importation  and  exportation  of  animals 
and  animal  products.  APHIS  does  not 
have  the  authority  under  the  Farm  Bill 
to  charge  fees  for  other  services,  such  as 
rabies  vaccinations,  which  we  provide 
on  reservations  to  protect  public  health. 

2.  Fee  Calculations 

We  received  several  comments  related 
to  how  we  calculated  our  user  fees.  One 
commenter  was  concerned  about  the 
methods  used  to  calculate  the  fees  and 
the  possibihty  that  the  user  fees  are 
underwrriting  other  APHIS  services. 
Several  comments  questioned  whether 
we  should  include  certain  cost  factors, 
for  example,  agency  overhead  charges, 
in  calculating  user  fees.  Other 
comments  stated  that  we  would  recover 
more  money  from  our  proposed  user 
fees  than  it  costs  to  provide  APHIS 
services. 

As  described  in  the  proposal,  the  user 
fees  were  calculated  to  recover  the  full 
cost  of  providing  the  service  for  which 
the  fee  is  charged.  "Full  cost"  includes 
not  only  the  direct  labor  of  the 
veterinarian,  animal  health  technician, 
or  other  APHIS  persoimel  providing  the 
service,  but  a  pro  rata  share  of 
administrative  support,  agency 
overhead,  and  Departmental  charges. 
These  additional  indirect  and  overhead 
costs  are  included  as  directed  in  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-25,  User  Charges,  and 
in  accordance  with  generally  accepted 
cost  accounting  principles. 

Had  Congress  intended  for  APHIS  to 
recover  only  direct  labor  costs,  the 
authorizing  language  would  have 
specified  that  and  Congress  would  have 
continued  to  give  APHIS  appropriations 
to  fully  fund  all  indirect  and  overhead 
costs  associated  with  import-  and 
export-related  services.  The  comments 
that  we  may  be  underwriting  other 
services  and  that  we  will  recover  more 
money  than  it  costs  to  provide  the 
service  would  only  be  true  if  the  Farm 
Bill  authorized  us  to  only  recover  direct 
costs.  However,  because  we  are 
authorized  to  fully  recover  all  costs,  our 
fees  include  all  appropriate  direct, 
indirect,  and  overhead  costs. 

3.  Trade  Concerns 

Twenty-eight  commenters  expressed 
concern  about  the  increases  in  user  fees 
and  the  possible  subsequent  decrease  in 
exports. ,     , 
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We  realize  that  payment  of  the 
proposed  user  fees  will  increase  the  up- 
front cost  of  doing  business  for 
importers  and  exporters.  However, 
before  this  time,  users  have  been 
subsidized  by  the  taxpayers  in  general, 
in  that  those  who  receive  services  from 
APHIS  have  not  been  charged  the  full 
cost  for  services.  As  explained  above, 
appropriations  from  taxes  are  not 
available  to  fund  these  services.  To 
continue  providing  import-  and  export- 
related  and  veterinary  diagnostic 
services.  APHIS  must  charge  user  fees 
which  will  recover  the  costs  of 
providing  services.  We  attempt  to 
minimize  the  cost  of  our  services  to 
keep  APHIS  user  fees  at  the  lowest 
possible  level.  We  do  not  anticipate  that 
exports  Mill  decline  significantly  as  a 
result  of  these  increases  in  user  fees. 

Many  commenters  stated  that  our 
proposed  user  fees  would  make  it 
difficult  or  impossible  for  U.S.  products 
to  compete  in  the  international 
marketplace.  Examples  of  the  issues 
raised  included  the  following:  U.S. 
products  will  be  less  competitive,  the 
increased  user  fees  will  be  a  deterrent  to 
international  trade,  exportation  of 
animals  will  become  unprofitable,  and 
there  will  be  a  decrease  in  export 
activity.  Many  of  these  comments 
mentioned  trade  related  issues  with 
Canada. 

Although  some  countries  do  not 
currently  charge  for  import-  and  export- 
related  services,  user  fees  for  these 
services  are  being  adopted  by  more  and 
more  countries.  In  fact,  as  of  May  3, 
1995,  Canada  charges  user  fees  for 
certain  import-  and  export-related 
animal  health  services  (see  May  3, 1995, 
Canada  Gazette  Part  II,  Vol.  129,  No.  9, 
SOR/DORS/95-198).  Therefore,  we  do 
not  believe  that  U.S.  exporters  are  at  a 
competitive  disadvantage  compared 
v»rith  exporters  in  other  countries. 

4.  Other  Countries'  Requirements 

Two  commenters  raised  the  following 
concerns  related  to  the  requirements 
other  countries  impose  on  U.S.  exports. 
One  commenter  questioned  why  it  costs 
significantly  more  to  export  animals  to 
Canada  as  opposed  to  exporting  animals 
to  the  European  Union. 

APHIS  costs  for  export-related 
services  depend  on  the  importing 
countries'  requirements.  Canada  has 
significantly  different  paperwork 
requirements  than  most  other  coimtries 
in  the  world.  Often,  more  work  is 
requiied  on  the  part  of  APHIS 
employees  to  ensure  the  animals  being 
exported  have  met  all  of  Canada's 
paperwork  requirements.  In  those 
instances,  tlw  user  fees  for  animals 
bmng  ejqxnted  to  Canada  may  be  higher 


than  for  animals  exported  to  the  rest  of 
the  world. 

One  commenter  suggested  that  APHIS 
should  seek  elimination  of  import-  and 
export-related  testing  procedures  which 
are  not  science-  or  risk-based  and  which 
may  add  unnecessary  costs  to  import- 
and  export-related  procedures. 

According  to  the  World  Trade 
Organization  (WTO),  as  established  by 
the  Uruguay  Round  of  the  General 
Agreement  on  Tariffs  and  Tl^de,  and  the 
North  American  Free  Trade  Agreement 
(NAFTA),  effective  January  1995, 
import-  and  export-related  requirements 
must  be  science-  and  risk-based.  Along 
with  the  United  States,  many  countries 
are  revising  their  requirements  to 
comply  with  WTO  and  NAFTA.  In 
addition,  APHIS  continually  negotiates 
with  other  countries  to  achieve  less 
onerous  import  requirements  for  U.S. 
exporters.  Since  our  costs  vary 
depending  on  the  requirements  imposed 
by  the  importing  country,  when  other 
countries  lessen  their  import 
requirements,  our  user  fees  may 
decrease.  For  example,  if  a  country  were 
to  no  longer  require  tests  or  were  to 
allow  more  animals  on  a  single  export 
health  certificate,  the  average  amount  of 
Ume  it  would  take  to  provide 
endorsement  services  would  decrease 
and  the  user  fees  charged  could 
decrease. 

5.  Improve  Services  to  Lower  Costs 

Six  commenters  suggested  that  we 
lower  costs  and  simplify  paperwork 
requirements.  Five  commenters 
suggested  that  we  review  and  improve 
services.  Specific  suggestions  included 
privatizing  services,  automating 
services,  streamhning  tests,  increasing 
field  staff,  and  basing  user  fees  on  speed 
of  service. 

APHIS  continually  strives  to  improve 
efficiency  in  operations.  APHIS  seeks  to 
eliminate  duplication  of  services  and  to 
utihze  employees  better  without 
jeopardizing  the  quahty  of  our  work  in 
carrying  out  the  provisions  of  the 
Federal  animal  quarantine  laws.  Most 
paperwork  services  and  the  related  costs 
associated  with  imports  and  exports  are 
required  by  the  importing  country  and 
we  cannot  do  anything  directly  to 
change  those  requirements.  However,  as 
explained  above,  we  do  try  to  negotiate 
with  other  countries  to  make 
requiiements  less  onerous.  If  we 
propose  to  eliminate  a  service  for  which 
we  have  a  user  fee,  then  we  will  also 
propose  to  eliminate  the  user  fee. 
Likewise,  if  in  the  future  we  propose  to 
add  a  service,  then  we  may  also  propose 
to  add  a  user  fee  for  the  service.  If  we 
propose  in  the  future  to  substantially 
change  a  service  for  which  we  charge  a 


user  fee.  then  we  will  recalculate  the 
user  fee  for  the  service  to  reflect  those 
changes. 

6.  Economic  Analysis 

One  commenter  stated  that  we  should 
have  included  a  small  business  impact 
statement  in  the  proposed  rule. 

A  regulatory  flexibility  analysis, 
which  includes  a  small  business  impact 
statement,  was  included  in  the  proposed 
regulations  at  60  FR  27919-27920. 

One  commenter  stated  that  the  costs 
used  in  our  economic  analysis  did  not 
provide  an  accurate  picture  of  how 
importers  assess  costs  related  to 
importing  animals.  The  commenter 
specified  that  these  costs  are  generally 
broken  down  into  the  following  three 
areas:  the  purchase  price  of  the  animal, 
freight  charges,  and  importing  or 
exporting  expenses. 

The  costs  used  in  the  economic 
analysis  performed  for  the  regulatory 
flexibility  analysis  for  the  proposal 
included  all  of  these  expenses.  As  stated 
in  the  proposal,  the  figures  shown  in  the 
analysis  included  purchase  and  import 
costs,  including  freight.  Therefore,  we 
are  making  no  changes  as  a  result  of  this 
comment. 

7.  Effective  Date 

Three  commenters  suggested  that  we 
delay  the  effective  date  of  the  &nai  rule. 

We  understand  the  commenters' 
desire  to  make  business  plans  and  not 
have  business  affected  by  increases  in 
our  user  fees.  Our  proposal  signaled  our 
intention  to  revise  the  import-  and 
export-related  service  user  fees.  The 
proposal  was  pubUshed  in  the  Federal 
Reguter  on  May  25. 1995,  and  open  for 
public  comments  for  60  days.  This  rule 
will  not  take  eflect  until  30  days  after 
the  date  it  is  pubUshed  in  the  Federal 
Register.  This  delay  should  give  the 
commenters  and  others  adequate  time  to 
prepare. 

8.  Independent  Review' 

One  commenter  suggested  that  a 
review  team  should  be  estabUshed  to 
conduct  an  independent  user  fee 
review. 

APHIS  monitors  user  fees  regularly 
and  reviews  user  fees  at  least  annually 
to  ensure  that  they  continue  to 
correspond  vtdth  our  costs.  In  addition, 
outside  reviews  are  performed  by  the 
Office  of  the  Inspector  General  and  the 
General  Accounting  Office  (GAO). 

9.  Privately  Owned  Import  Quarantine 
Facilities  (§§130.4  and  130.5) 

One  commenter  pointed  out  that 
inspection  services  for  animals  provided 
for  privately  owned  pennanent  import 
quarantine  facihties  under  §  130.4  are 
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similar  to  those  provided  for  privately 
owned  temporary  import  queirantine 
facilities  under  §  130.5,  and  stated  that 
having  different  user  fees  for  similar 
services  is  unfair.  The  commenter  stated 
that  depending  on  the  number  of 
animals  being  imported,  the  user  fees 
could  be  less  for  ihe  services  provided 
under  §  130.5  during  the  regular  tour  of 
duty  and  on  overtime  than  the  user  fee 
for  the  same  services  if  provided  under 
§  130.4.  The  commenter  asked  if  APHIS 
is  recovering  all  the  import-related  costs 
from  the  hourly  user  fee  charged  under 
§  130.5:  and  if  so.  why  is  there  such  a 
difference  between  that  hourly  user  fee 
and  the  per  head  flat  rate  user  fee  plus 
reimbursable  overtime  proposed  under 
§  130.4  which  can  be  higher. 

The  commenter  is  correct  that 
depending  on  the  number  of  animals 
being  imported,  if  service  must  be 
provided  on  overtime,  then  the  per  head 
user  fees  charged  under  §  130.4  can  be 
higher  than  the  hourly  user  fees  charged 
under  §  130.5.  We  have  evaluated  this 
situation  and  have  determined  that 
based  on  the  similar  nature  of  the 
services  being  provided,  animals  that 
are  imported  into  a  permanent  facility 
should  be  charged  at  the  same  rate  as 
those  imported  into  a  temporary  facility. 
As  suggested  by  the  commenter,  we  are 
making  the  fees  the  same.  We  are 
making  this  change  by  ehminating 
§  130.4  and  including  privately  owned 
permanent  import  quarantine  faciUties 
under  §130.5. 

10.  Overtime  and  Premium  User  Fees 
(§§  130.5.  130.9.  and  130.21) 

One  commenter  stated  that  charging 
both  reimbursable  overtime  and  the  flat 
rate  user  fee  under  §  130.4  is  double 
charging  for  the  time  spent  by  USDA 
personnel. 

As  explained  above,  we  are 
eliminating  §  130.4  and  these  services 
will  now  be  covered  under  §  130.5. 
Under  §  130.5,  during  overtime,  only  the 
premium  rate  user  fee  will  be  charged. 

One  commenter  asked  if  there  are  any 
quarter-  or  half-hour  premium  user  fee 
rates  for  the  premium  hourly  user  fee. 
We  are  adding  quarter-hour  and 
minimum  rates  for  each  of  the  new 
premium  user  fees.  Not  listing  such 
rates  was  an  oversight  in  the  proposal. 
For  periods  of  less  than  an  hour,  the 
quarter-hour  premium  rate  will  be 
multiplied  by  2  or  3  for  half  and  three 
quarters  of  an  hour,  respectively. 
Therefore,  we  are  not  adding  half-hour 
premium  rates.  The  premium  user  fee 
will  become  the  new  hourly  overtime 
charge  for  import-  and  export-related 
services;  it  w\\\  apply  to  services 
provided  under  §§  130.5,  130.9,  and 
130.21  and  replace  our  previous  policy 


of  charging  a  user  fee  at  the  hourly  rate 
(per  9  CFR  part  130)  plus  reimbursable 
overtime  at  the  hourly  rate  (per  9  CFR 

part  97). 

One  commenter  protested  that  the 
proposed  premium  user  fee  is  an 
increase  over  the  current  overtime  rate. 

While  the  hourly  rate  for  the  premium 
user  fee  is  higher  than  the  hourly 
reimbursable  overtime  rate,  application 
of  the  premium  user  fee  will  decrease 
the  overall  user  fee  charges  because  the 
premium  user  fee  will  be  charged  in  lieu 
of  both  the  hourly  user  fee  and 
reimbursable  overtime.  Therefore,  we 
are  making  no  changes  based  on  this 
comment. 

One  commenter  questioned  how  the 
new  premium  user  fee  will  apply. 
Another  commenter,  stating  that  work 
for  which  the  user  fees  are  charged 
usually  takes  15  minutes,  protested  the 
minimum  time  charged  for  the  work 
during  overtime. 

For  clarification,  in  §§  130.5. 130.9. 
and  130.21  we  will  add  that  the 
procedures  for  applying  the  new 
premium  user  fee  rates  will  follow  the 
procediu^s  for  applying  reimbursable 
overtime  as  prescribed  under  9  CFR  part 
97  with  regard,  for  example,  to  call- 
backs, continuation,  commuted  travel 
time,  and  maximum  travel  times.  For 
example,  when  9  CFR  part  97  prescribes 
a  2  hoiu-  minimum,  that  2  hour 
minimum  will  be  charged  at  the 
premium  user  fee  rate.  This  is  consistent 
with  United  States  Code.  Title  5 
Government  Organizations  and 
Employees,  SulK:hapter  V  Premium  Pay. 
section  5542  (referenced  in  the  authority 
citation  for  this  final  rule),  which  states 
that  "unscheduled  overtime  work 
performed  by  an  employee  on  a  day 
when  work  was  not  scheduled  for  him, 
or  for  which  he  is  required  to  return  to 
his  place  of  employment,  is  deemed  at 
least  2  hours  in  duration."  Because 
employees  are  entitled  to  a  2  hour 
minimum  of  pay  in  these  drciunstances. 
we  must  charge  a  minimum  of  2  hours 
in  order  to  recover  the  cost  of  providing 
that  service  on  overtime. 

11.  Import  Fee  (§130.7) 

One  commenter  stated  that  the  user 
fee  charged  in  §  130.7  would  not  fully 
recover  costs  if  an  APHIS  veterinarian 
had  to  travel  to  a  port  to  perform  the 
inspections.  The  commenter  suggested 
that  we  change  this  flat  rate  user  fee  to 
an  hourly  user  fee  to  fully  recover  costs. 

The  commenter  is  correct  that,  as 
calculated,  the  user  fees  may  not  cover 
the  costs  of  providing  import  and  entry 
services  at  any  given  air  or  ocean  port. 
These  user  fees  were  calculated  based 
on  the  average  time  required  for  an 
APHIS  employee  to  provide  import  or 


entry  services  at  all  ports.  The 
occasional  inspections  which  require  an 
APHIS  veterinarian  to  travel  to  a  Umited 
port,  as  designated  in  9  CFR  part  92, 
were  one  of  the  many  factors  considered 
in  calculating  the  user  fees.  To  reflect 
past  experience,  the  calculation  for 
these  user  fees  included  2  hours  of 
travel  time  for  1  percent  of  the  estimated 
importations.  We  are  making  no  changes 
based  on  this  comment.  However,  we 
will  consider  this  for  hiture  revisions  to 
the  user  fees.  All  user  fee  changes  will 
be  published  in  the  Federal  Register  for 
public  comment. 

12.  Germ  Plasm  User  Fees  l§  130.8) 

One  commenter  questioned  the 
statement  in  the  proposal  that  empty 
germ  plasm  containers  that  have  been 
exported  are  presented  for  inspection 
when  returned  to  the  United  States.  The 
commenter  asked  if  there  was  a  protocol 
in  place  to  ensure  that  these  containers 
are  presented  for  inspection. 

APHIS  employees  review  ship 
manifests  to  determine  which  items 
need  to  be  held  for  inspection.  The 
empty  germ  plasm  containers  are  listed 
on  the  ship  manifests,  held,  and 
inspected. 

One  commenter  suggested  charging  an 
hourly  user  fee  for  import  germ  plasm 
inspections  because  the  time  spent 
performing  the  inspections  at  the  port  is 
usually  3  hours;  this  time  would  not  be 
covered  by  the  flat  rate  user  fee. 

The  calculation  for  the  user  fee  for 
imported  germ  plasm  considered 
inspection  at  all  ports.  These  user  fees 
were  calculated  on  the  average  direct 
labor  hours  required  for  the  inspections 
nationwide.  We  surveyed  APHIS 
employees  performing  the  inspections 
and  visited  ports  to  determine  the 
amoimt  of  tUrect  labor  required  for  the 
Inspections.  Therefore,  we  are  making 
no  changes  based  on  this  comment. 
However,  we  will  consider  this  for 
future  revisions.  All  user  fee  changes 
will  be  pubUshed  in  the  Federal 
Register  for  public  conunent. 

One  commenter  suggested  we  charge 
the  same  amount  for  endorsing  export 
health  certificates  for  each  group  of  five 
embryo  donor  pairs. 

We  have  determined  that  there  is  a 
marginal  cost  decrease  to  endorse 
additional  groups  of  donor  pairs  on  the 
same  export  health  certificate.  User  fees 
are  calculated  to  recover  only  the  cost 
of  services.  Therefore,  the  proposed 
tiered  user  fee  rate,  vrith  a  lower  fee  for 
additional  groups  of  donor  pairs  on  the 
same  certificate,  is  appropriate.  We  are 
making  no  changes  based  on  this 
comment. 
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13.  User  Fees  for  Endorsing  Export 
Health  Certificates  (§  1 30.20) 

The  May  26, 1995,  proposed  rule  also 
proposed  to  raise  user  fees  for  endorsing 
export  health  certificates  for  the 
exportation  of  animals  and  animal 
products.  APHIS  employees  endorse 
export  health  certificates  in  accordance 
with  the  regulations  in  9  CFR  part  91. 
An  APHIS  endorsement  certifies  that 
animals  and  animal  products  being 
exported  from  the  United  States  are  free 
from  communicable  diseases. 

Most  of  the  comments  we  received 
addressed  these  user  fees.  The 
commenters  were  opposed  to  any  fee 
increases.  The  comments  raised  the 
following  issues. 

User  Fee  Increases 

According  to  most  of  the  commenters. 
proposed  user  fees  for  endorsement  of 
export  health  certificates  are  too  high, 
and  the  increases  are  not  justified. 

We  understand  that  some  of  the 
proposed  user  fees  for  endorsement  of 
export  health  certificates  are 
significantly  higher  than  the  previous 
user  fees.  The  reason  is  that  the 
previous  user  fees  were  based  on 
estimates  and  were  set  too  low.  The 
original  user  fees  for  export  health 
certificates  implemented  in  January 
1992  were  calculated  using  the  best 
information  available  at  that  time.  Since 
that  time,  APHIS  has  separately 
identified,  through  our  accounting 
system,  costs  for  services  for  which  user 
fees  are  authorized.  Our  accounting  data 
and  a  deficit  of  over  $1  milUon  for  each 
fiscal  year  from  1992  through  1994  for 
export-related  user  fee  services  shows 
that  the  previous  user  fees  have  not 
been  recovering  our  costs.  Our  proposed 
user  fees  were  calculated  based  on  more 
accurate  information,  including  all  of 
the  costs  of  providing  our  services,  than 
was  available  when  we  calculated  our 
previous  user  fees. 

In  addition  to  our  accoimting  data,  we 
surveyed  APHIS  locations  nationwide 
where  export  health  certificates  are 
endorsed  to  identify  the  amount  of 
direct  labor  time  APHIS  employees 
spend  providing  these  services.  Direct 
labor  activities  may  include  the 
folloVving:  Telephone  time  for  providing 
information  about  the  export  health 
certification  process,  mailing 
information  to  customers,  protocol 
research,  review  of  paperwork  such  as 
health  certificates,  verification  of 
laboratory  test  results,  confirmation  that 
the  importing  country's  requirements 
have  been  met,  paperwork  completeness 
review,  certification  statements  review, 
endorsement/signing,  placing  an  official 
seal  on  docimients  if  needed,  and 


completing  APHIS  paperwork  related  to 
the  endorsement.  Many  of  the  activities 
Usted  above  must  be  {}erformed  to  make 
it  possible  for  APHIS  employees  to 
endorse  the  export  health  certificates. 
Some  endorsements  are  for  exportations 
which  are  routine  and  require  relatively 
httle  time.  Other  endorsements  require 
more  work  and  therefore  take  more 
time.  Further,  endorsements  cf  export 
health  certificates  of  the  same  certificate 
category  take  different  amounts  of  time 
because  import  requirements  differ  for 
each  importing  country.  On  average, 
when  no  tests  or  vaccinations  are 
required,  direct  labor  time  for  endorsing 
export  health  certificates  varies,  by 
category,  between  14  and  22  minutes, 
for  example,  endorsements  for  poultry 
take  18  minutes.  On  average,  when 
verification  of  tests  or  vaccinations  is 
required,  direct  labor  time  for  endorsing 
export  health  certificates  varies,  based 
on  the  number  of  tests,  between  45  and 
65  minutes  for  the  first  animal  on  the 
certificate. 

After  estimating  the  average  direct 
labor  time  involved  in  endorsing  export 
health  certificates,  direct  labor  costs 
were  calculated.  To  calculate  the  direct 
labor  costs,  we  used  the  actual  salary  of 
each  individual  that  provides  the 
services  and  weighted  these  costs 
according  to  the  number  of  export 
health  certificates  endorsed  at  each 
location  to  arrive  at  the  average  direct 
labor  rate  per  hour.  $34.06.  T^is 
includes  salary  and  benefits. 

The  average  number  of  minutes  per 
endorsement  is  multipUed  by  the 
average  direct  labor  rate  to  arrive  at  the 
total  direct  labor  cost  in  each  certificate 
category. 

User  fee  calculations  were  based  on 
the  direct  labor  costs  and  a  pro  rata 
share  of  support  costs,  agency  overhead, 
and  Departmental  charges.  Costs  were 
assigned  directly  to  a  service  only  when 
the  cost  was  directly  related  to 
providing  that  service.  Where  an 
expense  was  attributable  to  several  or  all 
categories  of  service,  it  was  pro-rated 
among  the  categories  based  on  historic 
direct  labor  staff  hours.  This  calculation 
provided  the  raw  fee. 

As  explained  in  the  proposal,  we 
rounded  the  raw  fees  up  to  the  nearest 
quarter.  We  rounded  them  off  to 
simplify  collection  and  accounting.  We 
rounded  our  user  fees  up,  rather  than 
down,  because  if  we  were  to  round 
down,  even  if  only  by  peimies,  the  user 
fees  would  not  fully  recover  our  costs. 
If  there  is  a  shortfall  for  a  service 
category,  we  cannot  recover  it  by 
charging  a  higher  user  fee  for  another 
service  category. 

We  compared  the  resulting  user  fees 
and  the  revenue  they  generate  to  the 


costs  of  these  activities  for 
reasonableness.  Adjustments  were  made 
for  anticipated  changes  in  volume, 
based  on  past  changes  and  other  factors 
such  as  current  market  and  economic 
conditions. 

We  put  as  much  of  our  supporting 
data  in  the  proposed  rulemaking  as 
possible.  However,  it  was  not  feasible  to 
include  all  the  materials  used  to 
develop  the  user  fees.  Therefore,  as 
stated  in  the  proposed  rulemaking,  we 
made  it  available  for  inspection  at  our 
headquarters  in  Riverdale.  MD. 

Many  of  the  comments  related  to  the 
proposed  increases  in  poultry  health 
certificates.  Therefore,  we  have 
included  an  example  of  the  calculation 
for  the  user  fee  for  endorsing  export 
health  certificates  for  poultry.  The 
average  amount  of  time  it  takes  to 
endorse  an  export  health  certificate  for 
poultry  is  18  minutes,  which  can 
include  any  of  the  direct  labor  activities 
listed  above.  Using  the  average  direct 
labor  rate  per  hour  of  $34.06,  the  direct 
labor  cost  for  18  minutes  is  $10.08.  As 
described  earUer.  the  following  costs  are 
the  pro  rata  share  for  endorsing  export 
health  certificates.  Administrative 
support  costs  are  added  at  about  $0.69 
for  each  $1  of  direct  labor  incurred, 
adding  $6.89.  Agency  overhead  and 
departmental  charges  are  added  at  $2.74 
and  $1.08.  respectively.  The  total  cost  is 
$20.79.  which  is  rounded  up  to  the 
nearest  quarter  to  $21.00.  Whrna 
factoring  in  all  of  the  costs  involved  in 
endorsing  an  export  health  certificate, 
the  fees  are  reasonable.  When 
comparing  the  proposed  user  fees  to  the       * 
previous  user  fees,  which  were  too  low, 
they  appear  high.  However,  we  could 
not  continue  to  provide  these  ser\ices  if 
we  did  not  increase  the  user  fees  to  fully 
recover  our  costs.  Therefore,  we  are 
making  no  changes  based  on  these 
comments. 

Objections  to  User  Fees  for  Endorsing 
Export  Health  Certificates 

Many  commenters  objected  in  general 
terms  to  user  fees  for  endorsing  export 
health  certificates. 

ExfMJrt  health  certificates  are  required 
by  the  country  importing  the  animal  or 
animal  product;  they  are  not  required  by 
APHIS,  USDA.  or  any  other  agenc>-  or 
organization  within  the  Federal 
Government.  Therefore,  we  are  unable 
to  eliminate  services  and  costs 
associated  with  the  endorsement  of 
export  health  certificates.  However,  we        ' 
do  attempt,  whenever  possible,  to 
negotiate  with  foreign  governments  to 
eliminate  export  health  certificate 
requirements  or  make  them  less  onerous 
to  U.S.  exporters.  We  are  continually 
negotiating  with  other  countries  to 
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eliminate  or  minimize  requirements. 
The  success  of  our  negotiations  can  be 
seen  in  the  following  changes  in  other 
country's  requirements.  Canadian  test 
requirements  for  blue  tongue  tests  on 
live  cattle  have  been  liberalized.  Chile 
has  dropped  test  requirements  for 
contagious  caprine  pleuropneumonia 
tests  on  U.S.  goats.  Argentina  has 
dropped  test  requirements  for 
contagious  equine  metritis  test 
requirements  for  horses.  In  addition, 
there  are  ongoing  negotiations  w^ith 
Mexico  to  eliminate  their  requirement 
that  breeding  swine  be  tested  for 
porcine  respiratory  and  reproductive 
syndrome,  and  with  Russia  to  sustain 
markets  for  U.S.  fresh  and  frozen 
poultry  meat.  We  will  continue  to  work 
for  improvements  in  these  and  other 
areas. 

Small  Business 

Many  commenters  maintained  the 
proposed  APHIS  user  fees  would  be 
detrimental  to  small  businesses  in 
general,  or  to  specific  industries,  such  as 
manufacturers  of  medical  diagnostic 
reagents.  Other  commenters  stated  that 
paying  the  user  fees  would  be  a 
hardship,  increase  their  cost  of  doing 
business,  or  have  other  detrimental 
effects.  Some  commenters  proposed  that 
we  exempt  certain  industries  or  classes 
of  users  from  the  proposed  user  fees  or 
charge  them  reduced  fees.  Among  those 
mentioned  were  members  of  the  poultry 
industry  involved  in  the  National 
Poultry  Improvement  Plan. 

We  realize  that  the  proposed  user  fees 
may  increase  the  up-front  cost  of  doing 
business.  APHIS  sympathizes  with  these 
conunenters  and  has  attempted  to 
minimize  the  cost  of  services  to  keep  the 
user  fees  at  the  lowest  possible  level  for 
all  users. 

However,  when  Congress  authorized 
APHIS  to  prescribe  and  collect  user  fees 
to  recover  the  costs  of  import-  and 
export-related  services  for  animals, 
birds,  and  animal  products,  it 
specifically  reduced  APHIS' 
appropriations  by  the  estimated  amount 
of  providing  such  services.  Currently. 
APHIS  is  not  appropriated  funds  to 
cover  the  cost  of  providing  these 
services.  Therefore.  APHIS  cannot 
ejcempt  certain  classes  of  users,  such  as 
small  businesses,  from  the  user  fees,  and 
cannot  charge  user  fees  which  recover 
less  than  the  hill  cost  of  pl-oviding  the 
service  without  using  funds 
appropriated  f6r  other  purposes.  We  are 
therefore  not  making  any  changes  based 
•  on  these  comments. 

Services  Provided 

Nine  commenters  addressed  the 
services  for  which  APHIS  charge.-;  user 


fees  to  endorse  export  health 
certificates.  Several  commenters  raised 
more  than  one  issue;  specific  issues 
follow. 

Five  commenters  took  exception  to 
the  perceived  duplication  of  services 
provided  by  local  veterinarians  and 
APHIS  veterinarians. 

Even  though  local  veterinarians  may 
be  federally  accredited,  importing 
countries  require  an  APHIS  veterinarian 
to  endorse  export  health  certificates. 

Several  commenters  objected  to  user 
fees  for  services  required  by  the 
regulations,  as  opposed  to  voluntary 
services. 

Our  authority  to  collect  user  fees  does 
not  distinguish  between  mandatory  and 
voluntary  services.  Fiulher,  we  do  not 
agree  with  the  commenters'  basic 
proposition  that  users  do  not  ask  for 
APHIS  services  if  they  are  complying 
with  a  regulatory  requirement.  As  stated 
in  §  130.20  of  the  regulations.  "An 
export  certificate  may  need  to  be 
endorsed  for  an  animal  being  exported 
from  the  United  States  if  the  country  to 
which  the  animal  is  being  shipped 
requires  one.  APHIS  endorses  export 
health  certificates  as  a  service."  No  one 
is  required  to  conduct  any  business  or 
endeavor  which  is  regulated  by  APHIS. 
However,  anyone  who  does  so  must 
comply  with  APHIS  requirements.  In 
this  manner,  all  users  ask  for  service 
froqi  APHIS. 

APHIS  services  are  provided  to 
enhance  U.S.  agriculture.  APHIS 
services  concerning  exportation  of 
animals  and  animal  products  are 
designed  either  to  provide  services  to 
exporters  which  they  need  in  order  to 
meet  requirements  of  the  importing 
country,  or  to  help  ensure  that  no 
infected  animals  or  animal  products  are 
exported  from  the  United  States.  This 
service  helps  protect  the  individual 
exporter  and  helps  foreign  markets  for 
American  animals  and  animal  products. 
Many  commenters  asserted  that  most 
of  the  work  is  performed  by  the 
exporters  and  local  veterinarians,  and 
that  APHIS  only  signs  the  forms. 

Even  though  in  some  instances  it  may 
appear  to  the  person  obtaining  the 
endorsement  for  the  export  health 
certificate  that  the  only  step  APHIS  does 
is  sign  the  certificates,  there  are  many 
other  steps  that  may  be  involved.  As 
explained  earlier  in  response  to  another 
comment,  direct  labor  activities  may 
include  the  following:  Telephone  time 
for  providing  information  about  the 
export  health  certification  process, 
mailing  information  to  customers, 
protocol  research,  review  of  paperwork 
such  as  health  certificates,  verification 
of  laboratory  test  results,  confirmation 
that  the  importing  country's 


requirements  have  been  met.  paperwork 
completeness  review,  certification 
statements  review,  endorsement/ 
signing,  placing  an  official  seal  on 
documents  if  needed,  and  completing 
APHIS  paperwork  related  to  the 
endorsement.  Many  of  the  activities 
listed  above  must  be  performed  to  make 
it  possible  for  APHIS  employees  to 
endorse  the  export  health  certificates. 

Multiple  Versus  Single  Export  Health 
Certificates 

Three  commenters  were  concerned 
about  whether  we  would  charge  for 
multiple  or  single  export  health 
certificates  in  situations  where  multiple 
export  health  certificates  are  required 
for  a  single  exportation  or  where 
multiple  similar  export  health 
certificates  are  required  in  a  limited 
time.  Examples  included  egg  shipments 
to  one  corporate  agent  who  then 
redistributes  the  eggs  to  various 
customers:  containers  of  export  product 
which  require  up  to  five  copies  of  the 
same  export  health  certificate,  each 
requiring  an  original  signature;  and 
hundreds  of  export  health  certificates 
per  month  where  the  commenter 
suggested  that  economies  of  scale  and 
time  management  could  be  realized  if 
numerous  certificates  are  signed  at  the 
same  time. 

Different  countries  have  different 
requirements  as  to  the  number  and 
kinds  of  tests  that  are  required  and  the 
number  of  animals,  birds,  or  animal 
products  which  can  be  covered  by  one 
export  health  certificate.  As  a  result,  the 
amount  of  time  required  to  endorse 
export  health  certificates  varies.  Since 
our  goal  is  to  fully  recover  our  costs,  we 
charge  the  user  fee  that  equals  the  work 
required  for  an  export  health  certificate 
going  from  one  consignee  to  one 
consignor.  If  the  APHIS  employee 
responsible  for  endorsing  the  export 
health  certificate  determines  that  the 
animals,  birds,  or  animal  products  are 
part  of  one  consigiunent.  originating 
from  one  farm  or  ranch  and  destined  for 
one  location,  the  user  is  charged  as 
though  all  of  the  animals,  birds,  or 
animal  products  are  on  one  export 
health  certificate.  If  this  is  not  the  case, 
more  work  may  be  required  for  the 
endorsement,  and  a  separate  fee  is 
assessed  for  each  endorsement.  For 
occasions  where  shipments  being 
exported  from  the  same  consignor  to  the 
same  consignee  are  presented  a  day 
apart,  a  separate  fee  is  charged  for  each 
endorsement. 

Nonendorsed  Export  Health  Certificates 

Seven  commenters  opposed  the  new 
user  fee  in  §  130.20(d)  for  nonendorsed 
export  health  certificates.  There 


appeared  to  be  confusion  about  the 
reasons  for  charging  the  user  fee  for 
noneftdorsed  export  health  certificates 
and  when  the  user  fee  would  be 
charged. 

To  clarify  our  intentions,  we  are  not 
charging  $16.50  for  blank  export  health 
certificates.  Rather,  the  user  fee  will  be 
assessed  after  the  APHIS  veterinarian 
has  received  the  export  health  certificate 
for  endorsement,  has  begun  to  review  it, 
and  subsequently  finds  a  problem 
which  prevents  him  or  her  from 
endorsing  the  export  health  certificate 
as  presented.  At  this  point  the  APHIS 
veterinarian  will  return  the 
nonendorsed  export  health  certificate  to 
the  exporter  for  corrective  action.  Since 
work  has  been  performed,  we  must 
charge  the  user  fee  to  recover  our  costs 
for  the  services.  To  clarify  this,  we  are 
revising  the  wording  proposed  in 
§  130.20(d)  to  specify  that  the  charge 
applies  to  export  health  certificates 
presented  for  endorsement  which  were 
reviewed,  but  not  endorsed. 

Nonslaughter  Horses  to  Canada 

One  conunenter  raised  concerns  about 
the  movement  of  race  horses  to  Canada. 
The  commenter  maintained  that  export 
health  certificates  and  inspections 
should  not  he  required  for  race  horses, 
and  stated  that  Canadian  race  tracks  are 
dropping  the  Coggins  test  requirement. 

As  explained  earlier,  we  are 
continually  negotiating  with  Canada 
and  other  countries  to  eliminate  or 
minimize  their  import  requirements. 
The  movement  of  race  horses  is  one  of 
the  items  under  discussion.  If  Canadian 
requirements  change,  or  if  a  service  is 
no  longer  required  because  Canada  has 
changed  its  import  requirements,  any 
corresponding  fee  changes  will  be 
published  in  the  Federal  Register  for 
public  conunent. 

Slaughter  Animals  to  Canada  or  Me.xico 

One  commenter  questioned  whether, 
for  slaughter  animals  going  to  Canada  or 
Mexico,  we  will  charge  the  flat  rate  user 
fee  in  §  130.20(a)  or  the  scaled  user  fee 
in  §  130.20(b)(1)  which  is  based  on  the 
number  of  tests  or  vaccinations  required 
for  the  animals  listed  on  the  export 
health  certificate.  This  question  was 
raised  because  all  cattle,  including 
slaughter  cattle,  are  required  to  be  tested 
for  tuberculosis  and  brucellosis  prior  to 
exportation. 

To  fully  recover  our  costs,  the  user 
fees  in  §  130.20(b)(1)  apply  whenever 
tests  or  vaccinations  are  required.  Costs 
associated  with  endorsing  export  health 
certificates  which  cover  individually 
identified  animals  requiring  tests  or 
vaccinations  are  higher  than  those 
which  cover  animals  as  a  group  which 


do  not  require  tests  or  vaccinations. 
This  is  because  APHIS  personnel  must 
verify  the  results  of  tests  or 
vaccinations.  The  greater  the  number  of 
animals,  and  the  larg^  the  number  of 
tests  or  vaccinations,  the  more  time 
consuming  it  is  for  APHIS  personnel  to 
perform  the  verifications  necessary  to 
endorse  export  health  certificates.  To 
clarify  which  fee  is  charged,  we  are 
revising  the  text  in  S  130.20(a)  and  (b)(1) 
to  indicate  that  §  130.20(b)(1)  applies 
when  tests  or  vaccinations  are  required 
and  §  130.20(a)  applies  when  tests  and 
vaccinations  are  nqt  required. 

Reconsider  User  Fee  Increases 

Three  commenters  suggested  that  we 
reconsider  the  user  fee  increases  for 
export  health  certificates  and  get  more 
input  from  industry. 

By  publishing  the  proposed  rule  and 
requesting  comments  for  60  days  we 
believe  that  we  have  provided  industry 
with  ample  opportimity  to  provide 
input  into  the  changes  in  the  export 
health  certificate  user  fees.  Therefore, 
we  are  making  no  changes  based  on 
these  comments. 

APHIS  veterinarian 

One  commenter  questioned  what 
would  happen  when  an  export  health 
certificate  for  an  tinimal  product  is  not 
endorsed  by  an  APHIS  veterinarian,  but 
by  another  APHIS  employee. 

Other  designated  APHIS  employees 
may  endorse  export  health  certificates 
for  animal  products.  Therefore,  in 
§  130.20(d).  we  are  changing  the  term 
"APHIS  veterinarian"  to  "designated 
APHIS  employee". 

14.  Payment  of  User  Fees  (§  130.50) 

One  commenter  suggested  that  we 
charge  user  fees  in  whole  dollar 
amounts  to  eliminate  the  need  for 
APHIS  offices  to  keep  and  make  change. 

APHIS  offices  should  rarely  need  to 
accept  cash,  as  we  also  accept  credit 
cards  and  checks  in  pa>Tnent  for  user 
fees.  The  regulations  explain  that  a  list 
of  the  APHIS  offices  which  accept  each 
form  of  payment  is  available  from 
APHIS  headquarters  in  Riverdale.  MD. 
The  slight  inconvenience  to  APHIS 
created  by  accepting  change  is  more 
than  offset  by  convenience  to  the  public. 
Therefore,  we  are  making  no  changes 
based  on  this  comment. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 


Execntive  Order  12866  and  EegnUtorjr 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and. 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  vnth  5  U.S.C.  601  et 
seq.,  we  have  performed  a  Final 
Regulatory  Flexibility  Analysis,  set  forth 
below,  regarding  the  economic  effect  of 
this  rule  on  sm^  entities. 
Need  and  ObiectiTe  of  This  Rule 

In  accordance  with  the  Farm  Bill  of 
1990,  the  Secretary  of  Agricultxue  is 
authorized  to  prescribe  and  collect  fees 
to  reimburse  the  Secretary  for  the  cost 
of  carrying  out  the  provisions  of  the 
Federal  animal  quarantine  laws  that 
relate  to  the  importation,  entry,  and 
exportation  of  animals,  articles,  or 
means  of  conveyance  (section  2509(c)(1) 
of  the  1990  Farm  Bill).  The  Secretary  of 
Agriculture  is  also  authorized,  under 
section  2509(c)(2)  of  the  Farm  Bill,  to 
prescribe  and  collect  fees  to  recover  the 
costs  of  carrying  out  certain  veterinary 
diagnostics  services.  As  a  result  of  this 
authority.  Congress  no  longer  allocates 
funds  to  APHIS  for  these  import-  and 
export-related  services  and  veterinary- 
diagnostics  services.  Therefore,  wre 
estabhshed  user  fees  which  were 
intended  to  recover  the  full  cost  of 
providing  these  services.  The  cost  of 
providing  these  services  includes  direct 
labor  costs  and  a  pro  rata  share  of 
administrative  support,  agency 
overhead,  and  Departmental  charges. 

When  we  established  our  original  user 
fees  on  February  9.  1992.  we  used  the 
best  estimates  we  had  available.  At  that 
time,  our  accounting  system  did  not 
track  costs  related  to  these  services 
separately  from  other  appropriation 
funded  activities.  When  a  service  has 
been  provided  to  the  users  free  of  charge 
for  years,  it  is  difficult  to  predict  the 
economic  decisions  people  will  make 
regarding  those  ser\  ices  after  a  user  fee 
is  established.  Therefore,  we  had  to 
estimate  the  costs  and  the  demand  for 
those  services  without  historical  data  for 
import-  and  export-related  services. 

Since  we  established  these  user  fees, 
our  accounting  system  has  tracked  the 
costs  associated  with  user  fees  b\ 
imports  and  exports  and  for  veterinarv 
diagnostics.  Therefore,  we  now  have 
actual  cost  and  usage  data  for  our 
calculations.  This  has  also  improved  the 
accuracy  of  our  estimates  for  other  user 
fees.  The  original  \iser  fees  established 
on  Februar>'  2. 1992.  were  primarily  for 
export-related  services  On  September  1, 
1993.  we  established  user  fees  for 
veterinarv'  diagnostics  serv  ices.  On 
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January  21,  1994,  we  established 
additional  user  fees  primarily  for 
import-related  services.  Annual  reviews 
of  our  user  fees,  based  on  our 
accounting  data  and  experience  with 
providing  these  services,  show  that 
while  many  of  the  estimates  resulted  in 
accurate  user  fees  which  require  only 
moderate  increases,  some  of  our  original 
user  fees  were  significantly  lower  than 
the  cost  of  providing  the  services. 
Because  these  user  fees  were  set  too 
low,  we  have  been  running  a  deficit  to 
provide  the  requested  services. 
Therefore,  these  user  fees  must  be 
increased  to  recover  the  costs  of 
providing  requested  services. 

Specifically,  we  reviewed  our  records 
of  u.ser  fees  collected  during  fiscal  years 
(FYs)  1992  through  1995,  The  original 
user  fees  established  on  February  9. 
1992,  are  ba.sed  on  FY  90  costs.  In  the 
5  years  since  then,  there  has  been  an 
overall  increase  in  all  costs  of  providing 
services,  due  to  inflation  and  changes  in 
general  economic  conditions. 
Additionally,  we  underestimated 
personnel  costs  when  we  set  the  user 
fees.  For  example,  in  addition  to 
anticipated  Federal  pay  increases  (4.2 
percent  in  FY  92  and  3.7  percent  in  FY 
93).  in  FY  94,  there  were  locality  pay 
and  cost  of  living  increases  of  3.09  to  8 
percent  for  employees  stationed  in 
different  parts  of  the  United  States.  We 
also  underestimated  support  costs,  such 
as  clerical  support,  office  rent, 
telephone,  etc.,  in  setting  our  current 
user  fees.  As  a  result,  the  costs  of 
endorsing  export  health  certificates,  for 
example,  for  which  we  established  user 


fees  on  February  9, 1992,  were 
drastically  underestimated.  In  addition, 
the  user  fees  established  on  January  21, 
1994,  lacked  the  pay  raises  and 
increased  costs  since  they  were 
calculated  in  1993  based  on  FY  92  costs. 

As  a  result  of  general  cost  increases 
and  the  inherent  difficulty  in  setting 
new  user  fees,  as  discussed  above,  we 
did  not  collect  enough  money  in  user 
fees  during  FYs  1992  through  1995  to 
recover  the  costs  of  providing  the 
services  for  which  we  charged  user  fees. 
In  fact,  for  each  of  those  fiscal  years,  we 
incurred  a  deficit  of  over  $1  million.  As 
our  user  fees  are  intended  to  recover  full 
cost,  it  is  apparent  that  our  user  fees  are 
too  low  and  must  be  raised  to  reflect 
changes  in  actual  costs  and  demand  for 
services. 

Changes  to  the  Regulations 

Consequently,  this  rule  updates 
certain  user  fees  related  to  import-  and 
export-related  inspection  and 
certification,  animal  quarantine,  and 
veterinary  diagnostics.  This  rule 
changes  user  fees  that  are  currently 
charged  for  eight  broad  categories  of 
services.  These  services  include  the 
inspection,  certification,  or 
authorization  of:  (1)  live  animal  imports 
at  animal  import  centers;  (2)  live  animal 
imports  at  the  Mexican  border;  (3)  live 
animal  imports  at  the  Canadian  border, 
airports,  and  ocean  ports;  (4)  other 
import  and  inspection  services  for  the 
importation  of  live  animals  and  animal 
products;  (5)  veterinary  diagnostics;  (6) 
the  endorsement  of  export  health 
certificates;  (7)  facility  rentals  at  APHIS' 


animal  import  centers  and  (8)  import 
and  export  hourly  user  fees.  New  user 
fees  are  also  being  established  for  the 
exclusive  use  of  additional  space  at  the 
Animal  Import  Center  in  Newburgh, 
NY,  for  the  endorsement  of  export 
health  certificates  for  animal  products, 
and  for  pet  birds  quarantined  in  an 
APHIS  owned  or  supervised  quarantine 
facility.  In  addition,  we  are  changing 
our  method  of  charging  hourly  user  fees 
when  import-  and  export-related 
services  are  performed  outside  of  an 
employee's  normal  tour  of  duty. 

Overall  Impact  of  Changes 

Table  1  summarizes  the  estimated 
changes  in  user  fees  that  are  necessary 
to  fully  recover  costs.  This  rule  will 
result  in  a  net  increase  in  agency 
collections  of  about  $3  million,  from  $8 
million  to  $11  million.  Approximately 
$1.1  million  of  this  increase  represents 
new  user  fees  and  $2  miUion  is 
attributed  to  changes  in  current 
collections  (revised  and  premium  user 
fees).  These  changes  will  shift  the 
burden  from  taxpayers  to  the  importers 
and  exporters  who  use  these  APHIS 
services.  Additional  tables  providing 
details  of  the  user  fee  changes 
summarized  in  Table  1  are  available  for 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  these  detailed  tables 
are  requested  to  call  ahead  on  (202) 
690-2817  to  facilitate  entry  into  the 
reading  room. 


Table  i  .—Summary  of  Estimated  Collections  for  Import-  and  Export-Related  Services  ^ 


Category 


New  User  Fees: 

Exclusive  use  of  space  at  ttie  Newtxjrgh,  NY  Animal  Import  Center  (9  CFR  §  130.3) 

Quarantine  for  pet  txrds  (9  CFR  §130.10)  

Endorsement  of  export  health  certificates  for  animal  products  (9  CFR  §  130.20)  


Total  New  User  Fees 


Revised  User  Fees: 

Animal  import  centers  (9  CFR  §  130.2)  

APHIS  animal  import  centers  and  hourly  user  fees  (9  CFR  §§130.3,  130,5, 

130,10,  and  130.21)  

Imports  at  the  Mexican  border  (9  CFR  §130.6) 

Imports  at  other  ports  of  entry  (9  CFR  §130.7)  

Import  and  inspection  services  (9  CFR  §  130.8)  

Vetennary  diagnostics  (9  CFR  §130.16)  

Endorsements  of  exporl  heatth  certificates  (9  CFR  §130.20)  


130.9, 


Total  Revised  User  Fees 


Premium  User  Fees  (9  CFR  §§130.5,  130.9,  and  130.21) 

Total  Revised  Collections  (Revised  and  Premium  User  Fees) 


Current 


2,168,468 

648,318 
1,047,184 
817,862 
944,087 
450,118 
798,260 


6,874,296 


990.900 


7,865,196 


Projected 


$157,109 
265,245 
645,000 


1,067,354 


2,461,334 

740,942 
1,214,532 
834,251 
970,072 
429,076 
2,195,111 


8,845,316 


1,033,319 
9.878,635 


Char>ge 


$157,109 
265,245 
645,000 


1,067,364 


292.865 

92,624 

167,349 

16,388 

25.986 

(21,042) 

1,396,851 


1 ,971 ,020 


42,419 
2,013,439 


TABLE  1.— Summary  of  Estimated  Collections  for  Import-  and  Export-Related  Services  i— Continued 


Category 


Current 


Projected  Total  (New  and  Revised) 


7,865.196 


Projected 


10,945,989 


Change 


3.080.783 


1  Projections  based  on  average  annual  volume  estimates  provided  by  the  Financtal  Systems  and  Services  Branch.  Budget  and  Aocou^ing  Di- 
vision. Management  and  Budget,  APHIS,  USDA.  NOTE:  Column  and  row  tcAals  may  not  be  exact  due  to  rounding. 


Summary  of  Comments,  Assessment  of 
Issues,  and  Resulting  Changes 

Due  to  the  nature  of  this  rule,  most  of 
the  comments  we  received  on  the 
proposed  rule  focused  on  economic 
issues;  several  took  exception  to  the 
results  of  our  economic  analysis.  The 
comments  raised  concerns  about 
potential  inequitable  charges  for 
permanent  and  temporary  privately 
owned  import  quarantine  facilities 
(§  130.4  and  §  130.5,  respectively), 
impacts  on  small  entities,  increases  in 
user  fees  for  the  endorsement  of  export 
health  certificates,  and  impact  on 
international  trade.  As  a  result  of  the 
issues  raised  about  inequitable  charges, 
we  combined  the  user  fee  regulations  for 
permanent  and  temporary  facilities 
under  §  130.5  and  removed  §  130.4  from 
the  regulations.  This  will  result  in  lower 
charges  for  economies  of  scale  where 
there  axe  multiple  animals  in  a  single 
shipment  than  those  previously 
assessed  luider  §  130.4  for  permanent 
facilities.  Assessments  of  the  other 
issues  raised  are  provided  in  the  more 
detailed  economic  analysis  below. 

Impact  on  Small  Entities 

User  fee  revisions  included  in  this 
rule  couJd  affect  some  importers  and 
exporters  of  live  animals,  importers  and 
exporters  of  animal  byproducts,  and 
firms  that  seek  APHIS'  veterinary 
diagnostic  services.  We  received 
comments  from  importers  and 
exporters,  many  of  whom  are  small 
entities.  The  Small  Business 
Administration's  definition  of  a  small 
entity  involved  in  these  activities  is  one 
whose  total  sales  is  less  than  $5  million 
annually.  The  niunber  of  entities  who 
are  importing  and  exporting  live 
animals  and  would  qualify  as  a  small 
entity  vmder  this  definition  caimot  be 
determined.  However,  except  possibly 
for  those  entities  who  deal  exclusively 
in  more  valuable  animals,  such  as 
breeding  or  registered  animals,  data 
from  the  1995  Bureau  of  the  Census 
indicates  that  the  majority  of 
agricultural  entities  who  deal  in  less 
valuable  animals,  such  as  feeding  or 


2  Information  on  profits  from  tales  by  small 
entities  is  proprietary  in  nature  and  was  not 
available  to  APHIS  for  this  analysis. 

'  The  measurement  of  supply  responsiveness 
would  provide  infonnation  on  the  likely  impact  on 


slaughter  animals,  can  be  considered 
small.  While  there  is  a  wide  range  in  the 
sizes  of  entities  who  use  our  import- 
and  export-related  services,  our 
experience  shows  that  as  many  as  50 
percent  may  be  considered  large. 

To  the  extent  that  changes  in  user  fees 
vdll  impact  operational  costs  or  profits, 
any  entity  who  utilizes  APHIS'S  services 
and  is  subject  to  user  fees  wdll  be 
impacted  by  this  rule.  The  degree  of  the 
impact  depends  on  the  entity's  market 
power,  or  the  ability  to  which  cost 
increases  can  be  either  absorbed  or 
passed  on  to  its  buyers.  Without 
information  on  either  profit  margins  and 
operational  expenses  of  the  affected 
entities,^  or  the  supply  responsiveness 
of  the  affected  industry,'  the  impacts 
caimot  be  precisely  predicted.  However, 
given  the  amount  oTthe  user  fee  changes 
(and  new  user  fees)  relative  to  the  value 
of  the  imported  or  exported  animals  and 
animal  products,  some  conclusions  on 
overall  impacts  to  domestic  and 
international  commerce  are  drawn 
below. 

Exports 

Many  conmients  addressed  the  impact 
these  user  fee  increases  will  have  on 
exports.  Most  of  these  comments 
objected  to  increases  in  the  user  fees  for 
the  endorsement  of  exf>ort  health 
certificates.  Many  of  the  comments  we 
received  focused  on  the  impact  on 
entities  in  the  poultry  and  horse 

industries. 

Most  of  the  conunenters  stated  that 
the  increase  in  the  user  fee  for  the 
endorsement  of  export  health 
certificates  for  poultry  and  hatching 
eggs  is  too  high.  As  explained  earlier, 
these  user  fees  were  based  on  FY  90 
costs  and  low  estimates  of  personnel 
costs.  The  user  fees  have  not  been 
increased  in  5  years,  and  the  original 
user  fees  were  drastically 
underestimated. 

Breeding  chicks  and  hatching  eggs, 
while  worth  only  fractions  of  a  dollar 
individually,  are  generally  exported  in 
batches  of  up  to  hundreds  of  diousands; 
the  total  value  of  these  shipments  could 
exceed  $10,000.  As  shown  in  Table  2, 


the  user  fee  for  the  endorsement  of 
export  health  certificates  for  poultry  and 
eggs  is  $21.00  (an  increase  of  $19.00 
frt)m  the  original  $2.00  user  fee).  The 
user  fee  is  less  than  0.5  percent  of  the 
estimated  value  of  a  shipment. 
Therefore,  while  the  increase  in  the  user 
fee  is  significant,  the  user  fee  is  still 
small  relative  to  the  total  value  of  the 
shipments.  Table  2:  Projected  User  Fee 
Collections  for  the  Endorsement  of 
Export  Health  Certificates  (9  CFR 
§130.20).* 


an  entity's  production  due  to  changes  in  operating 
costs. 

'Projections  based  on  average  annual  volume 
estimates  provided  by  the  Financial  Systems  and 
Services  Branch,  Budget  and  Accounting  Division. 


Management  and  Budget.  APHIS.  USDA,  Note 
Column  and  row  totals  may  not  be  exact  due  to 
rounding. 
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Annual  vot- 
ume 

User  fee 

CoUedions 

Categofy 

Current 

New 

Change 

Current 

Projected 

Per  Certificate  User  Fees; 

^laimhtAr  Animals  to  Canada  or  Mexico  ._ 

4,811 

27.275 

7,037 

7.036 

20.748 

2.656 
35.235 

3.950 

34.905 

421 

2.679 

$10.00 

10.00 

2.00 

2.00 

4.M 

38.00 
1.00 

41.50 
125 

44.00 
1.50 

$24.50 
26.25 
21.00 
21.00 

16.50 

52.50 
3.00 

64.75 
5.0O 

75.75 
6.00 

$14.50 
16.25 
19.00 
19.00 

12.50 

14.50 
2.00 
23.25 
3.754 
31.75 
4.50 

$48,110 

272.750 

14,074 

14.072 

82.992 

100.928 

35.235 

163.925 

3.631 

18.524 

4,019 

$117,870 

Non^Slaix^ter  Horses  to  Canada  

715,969 

PnultTV                          

147,777 

Hatchina  Eoos  -• 

147.756 

other: 

P  nrky^AfnAntfi                 

342,342 

Per  Head  User  Fees: 

Fxrwt  Animal    1-2  tests        

139,440 

Farh  arkfitinnal  animal     

105.705 

ExixMl  Animal  3-6  tests    

255.763 

Farh  arirlitianal  animal                

174,525 

Fxnoft  Animal   7  ♦  tests        

31.891 

Farh  arMitianal  animal         

16,074 

Prrtuw^oH  tntal^ 

798.260 

2.19f.111 

UMI 


Since  many  of  the  comments  related 
to  the  proposed  increases  in  user  fees 
for  the  endorsement  of  export  health 
certificates  concerned  poultry  and  egg 
exports,  we  will  show  how  this  user  fee 
is  calculated  by  using,  as  aa  example, 
the  endorsement  of  an  export  health 
certificate  for  poultry  The  calculation 
for  the  user  fees  for  endorsing  other 
export  health  certificates  varies  by  the 
amount  of  direct  labor  hours  required  to 
provide  the  endorsement  services.  The 
average  amount  of  time  it  takes  to 
endorse  an  export  health  certificate  for 
poultry  is  18  minutes.  The  direct  labor 
time  includes  phone  time,  paperwork 
review  time,  and  endorsement  time. 
Using  the  average  direct  labor  cost  per 
hour  of  $34.06.  the  direct  labor  cost  for 
18  minutes  is  $10.08.  As  described 
earlier,  the  following  costs  are  the  pro 
rata  share  for  endorsing  export  health 
certificates. 

Administrative  support  costs  are 
added  at  about  $0.69  for  each  $1.00  of 
direct  labor  incurred,  adding  $6.89. 
Administrative  support  costs  include 
local  clerical  and  administrative 
activities;  indirect  labor  hours 
(supervision  of  persoruiel  and  time 
spent  doing  work  that  is  not  directly 
connected  with  the  service  but  which  is 
nonetheless  necessary,  such  as  repairing 
equipment):  travel  and  transportation 
for  persormel;  supplies,  equipment,  and 
other  necessary  items;  training;  general 
supplies  for  offices,  washrooms, 
cleaning,  etc.;  contractual  services  (such 
as  guard  service,  maintenance,  trash 
pickup,  etc.);  grounds  maintenance; 
chemicals  and  glassware;  and  utilities 
(such  as  water,  telephone,  electricity, 
natural  and  propane  gas,  heating  and 
diesel  oil).  Some  administrative  support 
items  may  be  contractual  or  not, 
depending  on  local  circumstances.  For 
example,  trash  pickup  may  be  provided 
as  a  contractual  service  or  a  utility. 


However,  the  costs  are  all 
administrative  support. 

In  addition.  Agency  overhead  and 
departmental  charges  are  added  at  $2.74 
and  $1.08,  respectively.  The  total  cost  is 
$20.79,  which  is  rounded  up  to  the 
nearest  quarter  to  $21.00.  When 
factoring  in  all  of  the  costs  involved  in 
endorsing  an  export  health  certificates, 
the  user  fees  are  reasonable.  When 
comparing  the  proposed  user  fees  to  the 
previous  user  fees,  which  were  based  on 
FY  90  costs  and  were  too  low,  they 
appear  high.  However,  we  could  not 
continue  to  provide  these  services  if  we 
did  not  increase  the  user  fees  to  fully 
recover  our  costs. 

The  value  of  a  non-slaughter  horse 
could  range  between  $1,000  and 
$50,000  and  more.  As  shown  in  Table 
2,  the  user  fee  for  non-slaughter  horses 
to  Canada  is  $26.25  (an  increase  of 
$16.25  from  the  original  $10.00  user 
fee).  The  user  fee  is  less  than  3  percent 
of  the  lower  value  for  the  non-slaughter 
horse.  Therefore,  the  user  fee  is  small 
relative  to  the  total  value  of  the  horse. 

Many  commenters  stated  that  the  user 
fees  for  the  endorsement  of  export 
health  certificates  that  require  the 
verification  of  tests  are  too  high.  As 
shown  in  Table  2,  for  any  animal, 
endorsements  requiring  the  verification 
of  1  or  2  tests  increased  by  $14.50  per 
endorsement  (from  $38.00  to  $52.50). 
The  largest  increase  of  $31.75  per 
endorsement  (from  $44.00  to  $75.75) 
relates  to  the  endorsement  of  export 
health  certificates  that  require 
verification  of  7  or  more  tests  required 
by  the  importing  country.  Of  the  80,277 
certificates  endorsed  in  FY  94,  only  421 
certificates  (or  0.5  percent)  were  issued 
that  required  the  verification  of  7  or 
more  tests.  These  certificates  covered 
3,092  animals  for  an  average  charge  of 
$7.29  per  animal  ($44.00  for  the  first 
animal  and  $1.50  for  additional  animaU 


on  a  certificate).  The  new  user  fees  raise 
this  average  to  $15.50  per  animal 
($75.75  for  the  first  animal  and  $6.00  for 
additional  animals  on  a  certificate),  or  a 
difference  of  $8.21  per  animal. 
Certificates  that  are  issued  in  this 
category  are  endorsed  largely  for  the 
export  of  breeding  or  registered  animals 
whose  worth  could  be  over  $2,000  per 
animal.  It  is  therefore  expected  that 
these  user  fee  increases  will  not  have  a 
significant  impact  on  exporters,  given 
that  the  amount  of  the  increases  is  small 
in  comparison  to  the  value  of  the 
exported  animals. 

Impact  on  International  Trade 

Several  conunenters  suggested  that 
the  increases  in  user  fees  could  result  in 
a  decrease  in  international  trade.  Most 
of  the  commenters  specified  trade  in 
poultry,  aorses.  and  cattle  to  Canada.  As 
stated  above,  the  increases  in  the  user 
fees  are  small  in  relation  to  the  value  of 
the  exported  animals.  While  it  follows 
that  some  businesses  will  feel  the 
impact  of  these  increases,  overall,  the 
revised  user  fees  are  not  expected  to 
impede  commerce  and  international 
trade. 

Although  some  countries  do  not 
currently  charge  for  import-  and  export- 
reLited  services,  user  fees  for  these 
services  are  being  ad<^ted  by  more  and 
more  countries.  In  fact,  as  of  May  8. 
1995.  Canada  charges  user  fees  for 
certain  import-  and  export-related 
services  (see  May  3, 1995.  Canada 
Gazette  Part  U.  Vol.  129,  Na  9.  SOR/ 
DORS/95-198).  In  addition,  hirther 
supports  have  been  eliminated. 
Therefore,  we  do  not  believe  that  U.S. 
exporters  are  at  a  competitive 
disadvantage  compared  with  exporters 
in  other  countries. 


Imports 

While  most  comments  addressed 
exports,  several  objected  to  the  increases 
in  user  fees  for  import-related  services. 
For  import-related  services  for  animals 
at  all  ports  of  entry,  including  Canadian 
and  Mexican  borders,  and  animal 
import  centers,  increases  from  the 
previous  user  fees  range  from  $0.25  to 
$21.00.  Except  for  the  increases  of 
$12.75  to  $21.00  for  import  services  for 
equines  at  animal  import  centers,  the 
other  increases  are  all  $5.50  or  less, 
while  the  majority  of  these  user  fee 
increases  are  less  than  $1.00.  These 
changes  represent  modest  increases  and 
are  a  small  fraction  of  the  typical  cost 
of  purchasing  and  importing  a  breeding 
grade  animal  into  the  United  States, 
which  ranges  between  $1 .500  and 
$5,000  per  head.  Purchase  and  import 
costs  for  feeder  and  slaughter  animals 
are  often  significantly  lower  per  animal, 
but  can  easily  exceed  $1,500  per 
shipment  depending  on  the  number  and 
type  of  animals  in  the  shipment. 

The  increase  in  user  fees  for  other 
import  services  related  to  animal 
products  and  byproducts  range  from 
$0.50  for  an  application  for  a  permit 
renewal,  to  $10.25  for  the  inspection  of 
an  approved  establishment.  Because  the 
user  fees  charged  in  this  category  of 
service  are  based  on  either  a  per  load, 
inspection,  application,  or  certification 
basis,  the  amoimt  of  increase  is  small  in 
comparison  to  tlie  total  value  of  the 
animal  products  and  byproducts  for 
which  the  services  are  required.  The 
majority  of  the  increases  are  $1.50  or 
less.  The  $1.50  increase  per  permit  for 
the  importation  of  germ  plasm  (from 
$38.00  to  $39.50),  for  instance,  is  not 
expected  to  cause  a  significant 
economic  burden  to  importers,  given 
that  the  cost  of  importing  semen  could 
be  over  $100,000  per  permit  when 
imported  from  countries  with  foot-and- 
mouth  disease.  Although  the  breakdown 
of  entity  sizes  is  unknown,  as  slated 
above,  the  revised  user  fees  are  not 
expected  to  have  a  significant  impact  on 
either  large  or  «mall  importers  of  live 
animals  and  animal  products. 

Shift  From  Reimbursable  Overtime  to 
Premium  User  Fees 

This  rule  also  changes  the  way  in 
which  hourly  user  fees  for  import-  and 
export-related  services  conducted 
outside  an  employee's  normal  tour  of 
duty  will  be  charged.  While  revising  our 
user  fees,  we  took  many  factors  into 
account,  including  public  confusion 
about  the  way  we  charged  for  services 
provided  during  overtime.  As  a  result, 
we  changed  the  method  of  charging 
hourly  user  fees  for  import-  and  export- 


related  services  provided  outside  of  an 
employee's  normal  tour  of  duty.  Now, 
users  of  these  services,  previously 
charged  the  hourly  user  fee  plus 
reimbursable  overtime,  will  be  charged 
the  single  new  premiiun  user  fee.  This 
premium  user  fee  reflects  both  changes 
in  costs  and  a  change  in  the  structure  of 
the  user  fee.  The  intent  of  this  change 
is  to  avoid  any  confusion  and  the 
perception  of  double  charging  for 
services.  TTie  impact  is  to  lower  the 
average  hourly  user  fees  for  import-  and 
export-related  services  performed 
outside  of  an  employee's  normal  Xo\u  of 

duty. 

The  $1  million  projected  collection 
for  this  category  represents  a  modest 
increase,  approximately  $40,000.  to 
APHIS  collections.  All  of  the  projected 
calculations  are  not  considered  new 
user  fees  or  new  collections  for  APHIS 
for  the  following  reasons.  In  FY  95,  we 
collected  $990,900  for  import-  and 
export-related  services  that  involved  a 
combination  of  both  hourly  user  fees 
and  reimbursable  overtime.  Of  this. 
$398,425  was  collected  at  the  $50.00 
hourly  user  fee.  and  $592,475  was 
collected  at  the  reimbursable  overtime 
rates  specified  in  9  CFR  97  (for  example, 
$37.84  for  hohdays  and  overtime  other 
than  on  Simdays).  -As  explained  below, 
a  portion  of  the  $398,425  was  for 
services  that  began  during  the  regular 
tour  of  duty  and  for  which  the  hourly 
user  fee  will  still  be  charged. 

The  hourly  user  fee  charges 
($398,425)  include  the  costs  for  services 
which  may  have  begxm  during  the 
regular  tour  of  duty  but  were  completed 
on  overtime  in  addition  to  the  hourly 
user  fee  charge  for  the  services  provided 
during  overtime.  Oiu-  accounting  system 
tracks  user  fees  and  reimbursable 
overtime  separately.  While  we  can 
identif\'  total  hourly  user  fees  and  total 
reimbursable  overtime  hours  performed 
in  conjunction,  w^e  caimot  specifically 
identify  the  hours  of  services  which 
began  on  regular  time  and  continued 
into  overtime. 

Next,  reflecting  the  change  in  costs, 
we  estimated  FY  05  collections  using 
the  increased  FY  96  hoxnly  rate  of 
$56.00  plus  reimbursable  overtime. 
With  this  increase  in  the  hourly  user 
fee,  the  projected  FY  96  collections 
would  have  been  $1,040,298  ($447,823 
at  $56.00  per  hour  for  hourly  user  fees 
and  $592,475  at  the  reimbursable 
overtime  rates  as  described  above). 

Finally,  we  changed  the  method  of 
charging  user  fees  for  hourly  services 
performed  during  overtime  to  a  single 
premium  user  fee.  To  calculate  the 
projected  FY  96  collections  for  the 
premium  user  fee  ($1,033,319),  we  used 
the  total  FY  95  hours  multiplied  by  the 


average  premium  user  fee  (6  out  of  7 
days  at  $65.00  plus  1  out  of  7  days  at 
$74.00,  the  sum  divided  by  7  days  in  a 
week).  Our  historical  accounting  data 
for  reimbursable  overtime  confirms  this 
method  resulted  in  a  reasonable  split 
between  Sunday  and  other  overtime. 

These  calculations  show  an  estimated 
overall  increase  of  approximately 
$40,000.  While  this  is  a  modest  increase 
over  the  previous  charges  for  services 
performed  outside  employees'  normal 
tour  of  duty,  this  is  a  decrease  of 
approximately  $7,000  from  the  increases 
which  would  have  been  inairred  under 
the  old  method.  Therefore,  entities 
should  realize  a  long-term  economic 
benefit  from  the  lower  increase. 

Based  on  the  earlier  discussion  of  the 
regular  time,  which  is  included  in  the 
estimates  for  reimbursable  overtime,  it 
follows  that  the  premium  user  fee, 
which  was  estimated  for  the  same 
number  of  hours  as  the  reimbursable 
overtime  plus  hourly  user  fee,  is  an 
overestimate  of  charges,  as  some  of 
these  hours  will  remain  at  $56.00  per 
hour.  Therefore,  we  anticipate  that  the 
increase  will  be  lower  than  our  estimate 
shows. 

Summary 

In  summary-,  while  it  follows  thai,  if 
the  user  fees  cannot  be  passed  on,  the 
profit  margins  of  sume  entities  may 
decline  as  user  fees  for  endorsing  export 
health  certificates  are  increased 
However,  the  revised  user  fees  represent 
a  small  fraction  of  the  value  of  the 
imported  and  exported  animals  and  are 
not  generally  expected  to  reduce  prof'ts 
or  impede  exports.  Indeed,  the  full 
burden  of  the  user  fee  increases  are  not 
likelv  to  be  borne  entirely  by  the     . 
directly  affected  entities,  as  some  of  the 
cost  increases  are  expected  to  be  passed 
on  to  the  purchasers  of  these  exported 
animals. 

Alternatives 

One  alternative  to  this  rule  would  be 
to  take  no  action.  Another  alternative  to 
this  rule  would  be  to  establish  a 
different  user  fee  Ntructure  for  small 
businesses.  We  do  not  consider  taking 
no  action  a  reasonable  alternative, 
because  we  would  not  recover  the  full 
cost  of  providing  import-  and  export- 
related  services  and  would  continue  to 
incur  annual  deficits  of  over  $1  million 
We  also  do  not  consider  establishing  a 
different  user  fe^  structure  for  small 
businesses  a  viable  option.  As  stated 
above.  Congress  does  not  appropriate 
funds  to  APHIS  ior  these  services. 
Therefore.  APHIS  cannot  exempt  certain 
classes  of  users,  such  as  small 
businesses,  from  the  user  fees,  and 
cannot  charge  user  fees  that  recover  less 
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than  the  full  cost  of  providing  the 
service. 

Another  alternative  to  this  rule  would 
be  to  spread  the  increased  costs  over  all 
of  the  user  fees,  so  no  single  user  fee 
would  increase  significantly.  Otir  user 
fees  are  calculated  to  recover  the  costs 
of  the  service  for  which  each  user  fee  is 
charged.  To  spread  the  increases  would 
mean  that  some  entities  would 
subsidize  others.  The  intent  of  these 
user  fees  is  to  shift  the  burden  of  the 
cost  of  these  services  from  the  general 
taxpayer  to  the  entity  receiving  the 
service  Therefore,  .■'iPHIS  cannot  spread 
tlie  increases  evenly  over  all  of  the  user 
fees 

Executivp  Order  12778 

This  rule  has  been  reviewed  under 
E.xef  utive  Order  12778   Civil  justue 
Reform.  This  rule  (1)  Preempts  all  State 
and  lotal  laws  and  regulations  that  ire 
inconsistent  with  this  rule,  (2)  has  no 
retr'iartive  effect:  and  131  dix?s  not 
rvquirt'  administrative  proceedings 
befoie  parties  mav  file  suit  in  court 
(.hallenging  this  rule. 

Paperwork  Reduction  Act 

in  accordance  with  the  I'aperwdrk 
Reduction  \i\  of  iyt.5  (44  U  ,S  V.  .riOl 
et  sf(^.),  the  information  colU.ction  or 
re<  ordkeepmg  requirt  riu'nts  in(  luded  in 
thi-i  rule  have  lieen  .ijiproved  by  the 
Office  of  Managenu^n'  and  Budget 


(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  numbers  are  0579-0015,  0579- 
0040,  0579-0055,  and  0579-0094. 

List  of  Subjects  in  9  CFR  Part  130 

.\nimals.  Birds,  Diagnostic  reagents. 
Exports.  Imports,  Poultry,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Tests. 

Accordingly,  9  CFR  part  130  is 
amended  as  follows: 

PART  130— USER  FEES 

1  The  authority  citation  for  part  130 
is  rtjviscd  to  read  as  follows: 

Authority:  ■>  US  C   5542:  7  U  S  C.  1622;  19 
t'SC   1J06:  21  I'SC    102-105,  111.  114, 
114a,  134a.  134b.  134c.  1.34d,  134f,  135,  136, 
and  136d.  7  CFR  2  22.  2  HO,  and  371.2(d). 

2  In  t^  130  1.  Llie  definitions  for 
Gennphsin  and  Pet  bird  are  removed, 
the  definition  for  Load  is  revised;  and 
definitions  for  Orm  plasm.  Pet  birds. 
Te'it  and  United  States  are  added,  in 
alphabetical  order,  to  read  as  follows; 

$130.1     D«ftnltk>ns. 

•  •  •  •  • 

(rVrm  plasm.  Semen,  embryos,  or  ova. 

*         ■         •         *         * 

Load.  Those  animals,  birds,  or  animal 
germ  plasm,  presented  for  importation 
into  the  I'nited  States  in  a  single 
shipment,  that  originate  from  one 


address,  are  destined  for  one  address, 
and  require  one  entry  permit  or 
authorization. 

***** 

Pet  birds.  Birds,  except  ratites.  which 
are  imported  for  the  personal  pleasure 
of  their  individual  ownners  and  are  not 
intended  for  resale. 

***** 

Test.  A  single  analysis  performed  on 
a  single  specimen  from  an  animal, 
animal  product,  commercial  product,  or 
animal  feed. 

United  States.  The  several  States  of 
the  United  States,  the  District  of 
Coliunbia,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States,  and 
all  other  territories  emd  possessions  of 
the  United  States. 
***** 

3.  Section  130.2  is  amended  as 
follows;     . 

a.  By  revising  the  section  heading  and 
in  paragraph  (a),  the  table,  to  read  as  set 
forth  below. 

b.  By  adding  at  the  end  of  the  section 
the  OMB  control  number  as  set  forth 
below. 

§130.2    User  fees  tor  individual  animals 
and  certain  birds  quarantined  in  APHIS 
Animal  Import  Centers. 

(a)*    *    ' 


Animal  or  b«rc) 


Birds  Mncluding  zoo  txrds   but  excluding  ratites  anO  pet  birds  imported  in  accordance  with  part  92  ot  this  subchapter): 

0-260  grams 

2b  1-1. 000  grams  „ 

Over  1.000  gram"?,  and  anv  bird  'n  nonstandard  housing  or  receivirvj  rxxwtarxJard  care  ar>d  harxJIing  

Ratites 

Chicks  (less  than  3  months  o<  age)  

Jjveniles   3  months  through  iQ  months  ot  age)  

AJults  C  1  months  o(  age  and  older)    

Pouttr/  (including  zoo  poultry). 

Doves,  pigeons,  quail  

Chckens,  ducks,  grouse,  guinea  towl.  partndge.  pea  fowl,  pheasants  

Game  cocks,  geese,  swans.  turVeys.  any  pouttrv  housed  in  nonstandard  housing  or  recerving  nonstandard  care  and  handltng 
Equin«}S  (inciuding  zoo  equmes,  but  encluding  miniature  horses) 

'  St  through  3rc!  day  

4th  ttirough  'th  day      «„—».-...„»—„...,. - 

6th  and  later  days  _ „. 

Miniature  horses  

Zoo  animals  (except  equines,  tx.ds.  and  poultry)    

Domestic  animals 

Came^s,  cattle,  txson.  ^utl.ilo  » „ . 

Ail  others  „ 1 


SI  .00 
3.25 
7.50 

5.75 

8.00 

16.25 

200 
3.50 
8.25 

149.50 

10825 

91.75 

40.25 

32.25 

56.50 
15.00 


(.Apomsi'd  by  ih»-  Office  of  M.ir;di<»'m>"nt  .mii 
Hu(1i<fl  Miidfr  I  iiiit."i  '■,ii::',r)fr  Ot''»-  iKi'll 

4   Nh  tior;  1  U)   (  is  inieiulc'l  is 
follows 


a  in  paragraph  (aid),  bv  revising  the 
tMhlr  t')  read  as  set  f'lrth  below. 

b   H\  revising  paragraph  (c)(3i  to  read 
as  set  forth  btlow. 


c  By  revising  the  OMB  control 
numbers  at  the  end  of  the  section  as  set 
forth  below 

$  1 30.3    Uaar  tees  for  exclusive  use  of 
space  at  APHIS  Animal  Import  Centers. 

(a)(1)*   •    • 


Animal  import  cerrter 


Space  avati- 


Miamt,  FL 
South  Wing 


North  Wing 


6,952  sq.  ft  ... 
(645.9  sq.  m.) 
6,545  so.  n.  ... 
(608.1  sq.  m.) 


Monttify  user 
fee 


Newburgti,  NY; 

Space  A  j  5,904  sq.  ft  ... 

(548.5  sq.  m.) 

Space  B 9.742  sq  ft 

!  (905  sq.  m.) 


S30285.00 
29.377.00 


47.609.00 


78,555.00 


UMI 


•  •        *        *        *  §130.5    User  fees  for  services  at  privately  §130.6    User  toes  for  import  or  entry 
((.p    *   *  operated  permanent  and  temporary  imoort-  services  for  live  animals  at  lartd  border 
(3)If  the  importer  chooses  to  pay  for  quarantine  facilities.  ports  along  the  United  States-ltenco 

additional  services  on  an  hourly  basis,  .         .         »         *         «  Doroer. 

the  user  fees  for  each  employee  required  (c)  If  a  service  must  be  conducted  on           (g)  •   -   • 

to  perform  the  service  are:  a  Sunday  or  holiday  or  at  any  other  time , 

(i)  $56.00  per  hour:  outside  the  normal  tour  of  duty  of  the                                                                 '    ijser 

(ii)  $14, 00* per  quarter-hour;  employee,  then  the  premium  user  fee                         Type  of  irve  animai                '      *®® 

(iii)  With  a  minimum  of  $16.50,  r^e.  as  provided  for  m  9  CFR  part  97.                                                                 !   ^^ 

•  *         *         •        *  in  lieu  of  the  user  fee  listed  m  paragraph  , 

(Approved  by  the  Office  of  Management  and  (b)  of  this  section,  must  be  paid  for  each  Feeder i     Sv75 

Budget  under  control  numbers  0579-0040  employee  required  to  perform  each  Slaughter j       2.60 

and  0579-0094.)  service;  Horses,  other  than  slaughter  |     29  25 

..— ..    rn            J      J              J,  (H  565,00  per  hour  for  v.'eekdavs  and  in-borKi  or  in  t-ansrt     3  75 

§130.4    [Removed  and  reserved]  holidays;  Anv  ruminants  not  covered  above  .     -       6  CiO 

5.  Section  130.4  is  removed  and  (2)  S16.25  per  quarter-hour  for ' 

reserved.  weekdays  and  holidavs;  ..... 

6.  Section  130.5  is  amended  as  (3,  574.00  per  hour' for  Sundays;                   g.  Section  130  7  is  air.ended  as 
lollows:  (4)  $18  50  per  quarter-hour  for  f„ii„„.c 

a.  The  section  heading,  is  revised  to  Sundays;  loiiows. 

read  as  set  forth  below.  (5)  With  a  minimum  of  $16.50.                      «.  In  paragraph  (%],  by  removing 

b.  In  paraeraph  (a),  before  the  word  ,,      ,    „,^       ,^.                      ,  "$16  00"  and  adding '$16.50"  in -ts 

"  w.      -ij--„  .u„  .  .«.jr  Appro\ed  hv  the  Ctfir.e  of  Mar.aeement  and          , 

temporary  ,  bv  addmg  the  words  n  j    .      j'        .1         v     n^-n.  ^n^r , -^  place. 

^         -^    '    ,;               "  Budget  under  centre;  nunber  05, 9-0094  )  ' 

permanent  or  ,c     .        ,onc  ^    i  b.  In  paragraph  (al  bv  removing  the 

r    n  Daraeraoh  fb D.bv  removmc  7,  Section  130  6  is  amended  as  ,         „i     *    *^     -  _  j     7 

I..  Ill  paiagiapu  \,ui\,i.),uy  ;ciiio»iiig  phrase    live  aniinais  imported  into  or 

"$50"  and  adding  "$56"  in  its  place.  follows:  pnterinr  'he  I'n^ted  <^'ates  ■  and  add<re 

d.  m  paragraph  rb)(2.  by  removing  ..a-  In  paragraph  (a)^  oy  removing  ^^  ;"^^,;;\^  ^^^^^etfor  ^portati^n 
"$12,50"  and  adding  ••$14.00"m.ts  $16,00    and  adding    $16  oO    in  its  in,o  or  entniL  the  United  States    m 
place.  place.  .       , 

e.  In  paragraph  (b)(3),  by  removing  b.  In  paragraph  (a),  by  removing  the  ^^^  P'^'^^ 

"$16.00"  and  adding  "$16,50"  in  its  phrase  "live  animals  imported  into  or  c.  In  paragraph  ia).  by  revising  the 

place.  entering  the  United  States"  and  adding        table  to  read  as  set  forth  below: 

f.  By  adding  a  new  paragraph  (c)  to  "live  aninials  presented  for  importation         ^^^    ^^ ^^ ^^  ^ 

read  as  set  forth  below.  into  or  entry  into  the  United  States    in       l^r^^^  ,0,  ,i^  artmals  at  all  other  ^ 

g.  By  adding  at  the  end  of  the  section       its  place,  ^f  entry, 
the  OMB  control  number  as  set  forth               c.  In  paragraph  (a),  by  revising  the 

below.  table  to  read  as  set  forth  below,  (a)  *  '   ' 

Type  of  live  aninral  ■  Use'  fee 

Animals  t>eing  imported  Into  the  United  States;  j 

Horses,  other  than  slaughter  and  In  transit  $19  00  per  bead. 

Breeding  animals  (Grade  animals,  except  horses):  I 

Swine I  0.50  per  head. 

Sheep  and  goats |  0-^  P^  ^^^^ 

All  others  !  2-26  Pe^  f>ead. 

Registered  animals,  ail  types {  ^0°  P^  f**^ 

Cattle  (not  including  calves) ;  1  00  per  head 

Svivjne - 1  '^•25  P®^  ^**^ 

Sheep  a«i'cadves'"""Z"!"Z!.!"!!!!."!!"..-.! i  0-25  per  head. 

Slaughter  animals,  ail  types |  ^6.50  per  load. 

Poultry  (including  eggs),  imported  for  any  purpose j  33.00  per  toad 

Animals  transiting'  the  United  States; 

Cattle 1  TOO  per  head. 

g^ne  I  0.25  per  head 

Shm>'^90^'''"^^^^^^^  1025  per  hearf 
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Type  o*  live  ammai 


User  tee 


Hof5»*^  unO  all  olN»f  aninials 


4.50  per  >iead 


"'le  jser  (e«  m  t^ls  section  «vill  tx  ctiargad  lor  imransit  authorizanons  at  the  ocn  wtiere  the  authonzatior  servicas  are  perlomed.  For  addi- 
!i("'.ai  services  prcvKled  t'v  aphis  at  an-,  port,  the  apijiK^bie  hourty  user  lee  »*nil  appiv 

.  •  •  •  • 

^i   U.  s  1  »n  ."^    iiai.i^r  i('h  (al  is  Hir.wnilfd  bv  ffviaing  the  'able  tu  rcaa  3^  follows: 

}  130.8    Us*r  fees  for  ether  service*. 

la)  •      •      • 


Service 


User  fee 


'nspectjon  frr  approvtil  oi  Slaughter  ustabtiVunent 
initial  arjpfivai  » 


Ponewai 


S246.50  for  all  inspections 
required  during  the  year. 

213.50  for  aN  Inspections 
required  during  \he  year 


169.75  per  lot. 
71 25  per  lot. 

39.50  per  load. 
39  50  per  load 

33.50  per  certificate. 
54.75  per  certificate. 


Pet  (iiras.  except  pel  otTis  of  J  S   origin  entering  tlie  Unrteci  States  from  Canada 

Whicn  riave  beer  xrt  oi  Linrted  States  Tore  than  6C  days    „ 

^hich  have  jeer-  uut  jI  Jntted  Stales  60  day.  c  less   » 

Germ  Piasm  Being  imported: ' 

Sertien    „ .... — 

_  « 

Emtyyo  ..„ „ ~..~ — .-.- 

Gemi  Ptasm  Beir^  exported:' 

■^eTien * 

Errtxvo  (up  !o  5  vionor  pairs) 

Embryo  loach  additional  group  of  donor  pairs,  up  to  5  pa'fs  per  group,  on  the  same  certificate)  |.24.75  per  group  of  donor 

pairs. 

Processing  VS  form  'C-o,  'Appiicaticn  tor  Permit  to  imoort  ContrNled  Matenal/lrrport  or  Transport  Organisms  or  ' 
Vectors"  I 

Tor  permit  lo  import  tetai  txjvine  serurr  when  facility  inspection  is  required 208.50  per  application. 

For  alt  other  permits  27.50  per  application. 

Amended  application  11.50  per  amended  applica- 
tion. 
15  00  per  application. 
666.00  per  verification. 
24.00  per  release. 
24.00  per  release. 


Applicatioo  renewal 

Fetal  Bov;ne  Serum  sample  verificatioo „ 

Import  compliance  assijtance      

Release  frorr.  export  agricultural  hold 

Inspection  oi  approved  estatjiishmentt  warerwuses.  and  facilities  urxJei  9  CFR  parts  94  through  96: 

Approval  (Compliance  Agieement) 


Renewed  approval 


262.75  for  first  year  of  3- 
year  approval  (for  all  irv 
spections  required  during 
ttie  year). 

1 52.00  per  year  for  second 
arvj  third  years  of  3-year 
approval  (for  aM  inspec- 
tKxis  required  durir^  the 
year). 


'  For  inspection  o(  amph  containers  tjemg  imported  into  the  United  States,  ttw  applicable  hourly  user  fee  would  apply,  unless  a  user  fee  has 
taeen  assessed  under  7  CFR  part  354.3 

-'  This  user  fee  includes  a  single  inspection  and  resealing  of  the  container  at  tfie  APHIS  employee's  regular  tour  of  duty  station  or  at  a  limited 
port  For  each  sutjsequent  inspection  and  resealing  required,  ttie  applicable  hourty  user  fee  would  apply. 


in   Section  \i0.9  IS  aint'oiJed  as 
follows. 

d.  In  paragraph  (a),  introductoiA'  text, 
by  removing  "$50"  and  adding  "$56"  in 
its  place,  and  by  removing  "$12  5L)"  and 
adding  "$14.00"  in  its  place 

b  in  paragraph  (a).  inlroductor\'  text, 
by  removing  "$16  00"  and  .ulding 
"$16.50.  for  each  employee  required  to 
perform  the  service"  in  its  place 

c  By  revising  p<ira>yaph  (b)  to  read  as 
set  forth  below 


1130.9    UeerfMS 
or  entry  aervtcas. 


for  miscellaneous  Import 


UMI 


(b)  If  a  service  must  be  conducted  on 
a  Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  the  premium  user  fee 
rate,  as  provided  for  in  9  CFR  part  97. 
in  lieu  of  the  user  fee  listed  in  paragraph 
(a)  of  this  section,  must  be  paid  for  each 
employee  required  to  perform  each 
service: 

(1)  $65  00  per  hour  for  weekdays  and 
holiiiays; 

(2)  $16  25  per  quarter-hour  for 
weiikdays  and  hoUdays; 

(.j)  $74  00  per  hoar  for  Sundays;  . 

(4)  $18.50  per  quarter-hour  for 
Sunda>s. 


(5)  With  a  minimum  of  $16.50. 

***** 

11.  In  §  130.S0(b)(l),  footnote  8  and 
the  Inference  to  it  are  redesignated  as 
footnote  9.  and  in  §  130.20(a),  footnote 
7  and  the  reference  to  it,  are 
redesignated  as  footnote  8. 

12.  A  new  §  130.10  is  added  to  read 
as  follows: 

S  130.10    Ua«-feMforp*lblnJ« 
quarantined  «  APHIS'«wned  or  supervised 
quarantine  facilities. 

(a)  The  person  for  whom  the  sei^rice 
is  provided  and  the  p>erson  requesting 
the  service  are  jointly  and  severally 
liable  for  the  following  user  fees,  which 
include  standard  care,  fee<i,  and 


handling,  and  which  must  be  paid  for 
each  animal  or  bird  quarantined  in  an 
Animal  Import  Center''  or  other  APHIS 
owned  or  supervised  quarantine  facility: 


Number  of  birds  is  isdette 

Daily 
user 
fee 

1 - 

2  

$6.50 
7.75 

3 „ 

925 

4  

10.75 

5  

12.00 

(b)  Based  on  the  information  provided 
to  APHIS  personnel,  APHIS  personnel 
at  the  Animal  Import  Center  or  other 
APHIS  owned  or  supervised  quarantine 
facility  will  determine  the  appropriate 
number  of  birds  that  should  be  housed 
per  isolette. 

(c)  If  the  person  or  persons  for  whom 
the  service  is  provided  or  the  person  or 
persons  requesting  the  service  request 
additional  services  on  an  hourly  basis, 
the  user  fees  for  each  employee  required 
to  perform  the  service  are: 

(1)  $56.00  pel  hour; 

(2)  $14.00  per  quarter-hour; 

(3)  With  a  minimum  of  $16.50. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0094.) 

13.  Section  130.14  is  amended  as 
follows: 

a.  By  revising  the  section  heading  to 
read  as  set  forth  below. 

b.  In  paragraph  (a),  after  the  term 
"NVSL",  by  adding  the  phrase  "or  at 
authorized  import  sites  (excluding 
FADDD". 

c.  In  paragraph  (a),  by  revising  the  text 
of  footnote  1  to  the  table  to  read  as  set 
forth  below. 

d.  By  adding  a  new  paragraph  (c)  to 
read  as  set  forth  below. 

e.  By  adding  at  the  end  of  the  section 
the  OMB  control  numbers  as  set  forth 
below. 

§13ai4   User  fees  for  tastspsfformsd  by 
the  NVSL  or  at  authorlzsd  import  sites 
(excluding  FADDL). 

(a)*   •   * 

<  Tests  with  multiple  and  subsequent 
antigens  can  be  set  up  for  a  fraction  of  the 
cost  of  multiple  single-antigen  tests.  Tests 
subsequent  to  the  first  antigen  used  for  these 
assays  are  reduced  down  to  20%  of  the  cost 
of  using  the  first  antigen.  The  following  are 
examples  of  these  cost  savings:  complement 
fixation  (CF)  tests  for  equine 
encephalomyelitis  or  vesicular  stomatitis: 
hemagglutination  inhibition  (HI)  for  equine 
encephalomyelitis  or  equine  influenza;  virus 
neutraUzatioD  (VN)  tests  for  porcine 


'  APHIS  Animal  Import  Centers  are  located  in 
Honolulu,  HI.  Miami.  Fl.  and  Newburgh.  NTV.  The 
addresses  of  these  facilities  are  published  in  part  92 
of  this  chapter. 


respiratory  and  reproductive  syndrome.  For 
example,  for  CF  tests  for  eastern  equine 
encephalomyelitis  (EEE),  wettoD  equine 
encephalomyelitis  (WEE),  and  Venezuelan 
equine  encephalomyelitis  (VEE)  and  for  VN 
tests  for  the  New  Jersey  and  Indiana  serovars 
of  vesicular  stomatitis  (VS),  the  costs  are  as 
follows:  EEE-^9.00,  WEE  and  VEE— $2.00 
each;  VS  New  Jersey— $7.50,  VS  Indiana— 
$1.50.  The  total  of  these  five  assays  is  $22.00 
for  each  specimen  submitted. 

•         •         •         •         • 

(c)  The  tiser  fees  in  this  section  do  not 
include  any  costs  that  may  be  incurred 
due  to  special  mail  handling,  such  as 
express,  overnight,  or  foreign  mailing.  If 
a  test  requires  special  mail  handling,  all 
costs  inciured  must  be  paid  by  the  user 
as  specified  in  paragraph  (a)  of  this 
section,  in  addition  to  the  user  fee  listed 
in  paragraph  (a)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0579-0055 
and  0579-0094.) 

14.  Section  130.15  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  revising  the  text 
of  footnote  1  to  the  table  to  read  as  set 
forth  below. 

b.  By  adding  a  new  paragraph  (c)  to 
read  as  set  forth  below. 

c.  By  adding  at  the  end  of  the  section 
the  OMB  control  numbers  as  set  forth 
below. 

S130.15    User  fsss  for  tests  psrformed  at 
FADDL. 

(a)*   •   * 

^  Tests  with  multiple  and  subsequeAt 
antigens  can  be  set  up  for  a  fraction  of  the 
cost  of  multiple  single-antigen  tests.  Tests 
subsequent  to  the  first  antigen  used  for  these 
assays  are  reduced  down  to  20%  of  the  cost 
of  using  the  first  antigen.  The  followirig 
assays  are  examples  of  these  cost  savings: 
complement  fixation  (CF)  tests  for  foot-and- 
mouth  disease  or  vesicular  stomatitis:  virus 
neutralization  (VN)  tests  for  foot-and-mouth 
disease  or  vesicular  stomatitis.  For  example, 
for  CF  and  VN  tests  for  foot-and-mouth 
disease  A,  O,  and  C  antigens,  the  costs  are 
as  follows:  CF  A  antigen— $30.50, 0 
antigen— $6.25,  and  C  antigen— $6.25;  VN  A 
antigen— $22.00,  O  antigen— $4.50,  and  C 
antigen — $4.50.  The  total  of  these  six  assays 
is  $74.00  for  each  specimen  tested  for  these 
agents. 


(c)  The  user  fees  in  this  section  do  not 
include  any  costs  that  may  be  incurred 
due  to  special  mail  handling,  such  as 
express,  overnight,  or  foreign  mailing.  If 
a  test  requires  special  mail  handling,  all 
costs  incurred  must  be  paid  by  the  user 
as  specified  in  paragraph  (a)  of  this 
section  in  addition  to  the  user  fee  listed 
in  paragraph  (a)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0579-0055 
and  0579-0094.) 


15.  Section  130.16  is  amended  as 
follows: 

a.  In  paragraph  (a),  in  the  table,  by 
revising  the  entry  for  "Virus  isolation" 
and  by  adding  a  new  test  in  alphabetical 
order  to  read  as  set  forth  below. 

b.  By  adding  a  new  paragraph  (c)  to 
read  as  set  foi^  below. 

c.  By  adding  at  the  end  of  the  section 
the  OMB  control  numbers  as  set  forth 
below. 

fiaaie    user  teas  for  r««sr«no* 


(a)* 


Test 


(3)  Oltier  tests: 


Virus    isolation    (except 

disease  virus)  

Virus  isolation  tor  Newcaste  deease 

virus 


29.75 


14.00 


(c)  The  user  fees  in  this  section  do  not 
include  any  costs  that  may  be  incurred 
due  to  special  mail  handling,  such  as 
express,  overnight,  or  foreign  mailing.  If 
a  test  requires  special  mail  handling,  all 
costs  inciured  must  be  paid  by  the  user 
as  specified  in  para^ph  (a]  of  this 
section  in  addition  to  the  user  fee  listed 
in  paragraph  (a)  of  this  section. 
(Approved  by  the  Office  of  Management  and 
Buc^t  under  control  numbers  0579-0055 
and  0579-0094.) 

16.  Section  130.17  is  amended  as 
follows: 

a.  In  paragraph  (a),  in  the  table,  in  the 
entry  for  Johnin:  OT,  imder  the  Unit 
(ml.)  column,  by  removing  "10"  and 
adding  "2"  in  its  place. 

b.  By  adding  a  new  paragraph  (c)  to 
read  as  set  forth  below. 

c.  By  adding  at  the  end  of  the  section 
the  OMB  control  niunber  as  set  forth 
below. 

§130.17    User  faas  for  diagnostic  raaganta, 
slide  sets,  and  tissue  sets. 

»        •        •        •        • 

(c)  The  user  fees  m  this  section  do  not 
include  any  costs  that  may  be  incurred 
due  to  special  mail  handling,  such  as 
express,  overnight,  or  foreign  mailing.  If 
a  test  requires  special  mail  handling,  all 
costs  incurred  must  be  paid  by  the  user 
as  specified  in  paragraph  (a)  of  this 
section  in  addition  to  the  user  fee  listed 
in  paragraph  (a)  of  this  section. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0094.) 
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17  Section  130.18  is  amended  as 
follows: 

a.  By  redesignating  the  existing  text  as 
paragraph  (a). 

b  By  adding  a  new  paragraph  (b)  to 
read  as  set  forth  below 

c   By  adding  at  the  end  of  the  section 
the  OMB  control  number  as  set  forth 
below. 

§130.18    Umt  taM  for  •ttfUtzatton  by 
gwnina  ndtoUow. 

(a)  *    •    * 

(b)  The  user  fees  in  this  section  do  not 
include  any  costs  that  may  be  incurred 
due  to  special  mall  handling,  such  as 
express,  overnight,  or  foreign  mailing.  If 
a  test  requires  special  mail  handling,  all 
costs  incurred  must  be  paid  by  the  user 
as  speciHed  in  paragraph  (a)  of  this 
section  in  addition  to  the  user  fee  listed 
in  paragraph  (a)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt)«r  0579-0094  ) 

18.  Section  130.20  is  amended  as 
follows: 

a.  By  revising  paragraph  (a)  to  read  as 
set  forth  below. 

b.  By  revising  (b)(1)  to  read  as  set 
forth  below 

c.  In  paragraph  (c).  by  removing  the 
words  "it  is  endorsed"  and  by  adding 
the  phrase  "the  export  health  certificate 
is  prepared  for  endorsement  completely 
at  the  site  of  the  inspection"  in  their 
place 

d  In  paragraph  (c),  by  removing  the 
reference  "§  130.7"  and  adding 
"§  130.21"  in  its  place 

e  By  redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  set  forth  below. 

§  1 30.20    U»*r  t*«s  for  endorstng  export 
h««<tf>  c«rtlftcat»s. 

(a)  .Ml  user  fees  in  this  paragraph  are 
for  services  provided  for  the 
endorsement  of  export  health 
certificates  which  do  not  require  the 
verification  of  tests  or  vaccinations.  The 
person  for  whom  the  service  is  provided 
anil  the  person  re<}uestmg  the  service 
are  |oinlly  and  stiverally  liable  for 
paying  the  following  user  fees  for  each 
export  health  certificate  "  endorsed  for 
the  following  types  of  animals,  birds,  or 
animal  prociucts,  regardless  of  the 
number  of  animals,  birds,  or  animal 
products  covered  by  the  certificate 


Certificate  categories 


Slaughter  animals,  of  any  type,  mov- 
ir^  to  Canada  or  Mexico  


User 
lee 


$2450 


UMI 


'  \n  mpor!  h«4iith  ceriifiuilr  mav  need  to  t» 
Hiuliirvi;  for  *n  dPimai  bem^  fxpor'ml  frum  lh« 
I  r.ilrtl  ^^laIes  il  Ifte  iiiunlrv  'o  whii  h  fhr  inimai  is 
b»ip^  n.'itpfx'd  requifH*  one   APHIS  endurws  BXfHjrl 
health  crnifioilei  «.<  <i  service 


Certificate  categories 


Nonslaughter  horses  to  Canada 

Pouttry  

Hatching  eggs 

Anmnal  products  

Ottwr  arxtorsemerHs  or  certificationB 


User 


2625 

21.00 
21.00 
21.50 
16.50 


(b)(1)  All  user  fees  in  this  paragraph 
are  for  services  provided  for  the 
endorsement  of  export  health 
certificates  which  require  the 
verification  of  tests  or  vaccinations.  The 
person  for  whom  the  service  is  provided 
and  the  person  requesting  the  service 
are  jointly  and  severally  liable  for 
paying  the  following  user  fees  for  each 
export  health  certificate  endorsed  for 
animals  and  birds,  depending  on  the 
number  of  animals  covered  by  the 
certificate  and  the  number  of  tests 
required. 


Number  of 
testa/vac- 
oriations 


Nunnber  of  animals  or 
birds  on  certificate 


1-2 


3-6 


i- 


7  or  more 


First  animal  

Each  addrtioruil  ani- 
mal. 

First  animal  

Each  additional  ani- 
mal. 

First  arumal  

Each  addrtionaJ  ani- 
mal. 


User  tee 


$52.50 
3.00 

64.75 
5.00 

75.75 
6.00 


(d)  The  user  fees  prescribed  in  this 
section  will  not  apply  if  a  requested 
export  health  certificate  is  not  endorsed 
bv  a  designated  APHIS  employee.  The 
minimum  user  fee  of  $16.50  will  be 
charged  for  each  export  health 
certificate  that  is  requested  and 
reviewed,  but  not  endorsed. 
•         ft         •         •         • 

19  Section  130.21  is  amended  as 

follows: 

a.  By  revising  paragraphs  (a)(1) 
through  (d)(5)  to  read  as  set  forth  below. 

b  By  adding  new  paragraphs  (a)(6) 
and  (a)(7)  to  read  as  set  forth  below. 

c  In  paragraph  (b)  introductory  text, 
before  the  colon,  by  adding  the  phrase 
"charged  per  each  employee  required  to 
perform  the  service  " 

d.  In  paragraph  fb)(l),  by  removing 
"$50  '  and  adding  "$56"  in  its  place. 

e  In  paragraph  (b)(2),  by  removing  the 
figure  "$12.50"  and  adding  "$14.00"  in 
its  place. 

f  In  paragraph  (b)(3),  by  removing  the 
figure  $1(>.00"  and  adding  "$16.50"  in 
its  place. 

g  By  revising  paragraph  (c)  to  read  as 
set  forth  below. 


113021    Umt  fees  for  Inapectlon  and 
supervtaion  aarrtcea  provklad  wtthin  the 
United  StatM  for  export  animals,  birds,  and 
artlmal  products  and  byproducts. 

(a)*   •   • 

(1)  Inspecting  an  export  isolation 
facility  and  the  animals  in  it; 

(2)  Supervising  animal  or  bird  rest 
periods  prior  to  export; 

(3)  Su{)ervising  loading  or  unloading 
of  animals  or  birds  for  export  shipment; 

(4)  Inspecting  means  of  conveyance 
used  to  export  animals  or  birds; 

(5)  Conducting  inspections  under 
authority  of  part  156  of  this  chapter; 

(6)  Approving  or  inspecting  an 
embryo  or  semen  collection  center  or 
the  animals  in  it;  and 

(7)  Other  export  or  embarkation 
services  not  specified  elsewhere  in  this 
part. 

•  •        *        *        * 

(c)  If  a  service  must  be  conducted  on 
a  Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  the  premium  user  fee 
rate,  as  provided  for  in  9  CFR  part  97. 
in  lieu  of  the  user  fee  Usted  in  paragraph 
(b)  of  this  section,  must  be  paid  for  each 
employee  required  to  perform  each 
service: 

(1)  $65.00  per  hour  for  weekdays  and 
hoUdays; 

(2)  $16.25  per  quarter-hour  for 
weekdays  and  holidays; 

(3)  $74.00  per  hour  for  Sundays; 

(4)  $18.50  per  quarter-hoiu  for 
Sundays; 

(5)  With  a  minimum  of  $16.50. 

*  «        *        «        • 

20.  Section  130.50  is  amended  as 
follows: 

a.  In  paragraph  (b)(1),  newly 
designated  footnote  9  is  revised  to  read 
as  set  forth  below. 

b.  In  paragraph  (b)(2).  immediately 
before  the  semi-colon,  by  adding 

'drawn  on  a  U.S.  bank  in  U.S.  dollars 
and  made  payable  to  the  U.S. 
Department  of  Agriculture  or  USDA". 

c.  In  paragraph  (b)(3).  immediately 
before  the  semi -colon,  by  adding 
"drawn  on  a  U.S.  bank  in  U.S.  dollars 
and  made  payable  to  the  U.S. 
Department  of  Agriculture  or  USDA". 

d.  By  revising  paragraph  (b)(4)  to  read 
as  set  forth  below. 

§130.50    Payment  of  user  fees. 

•  *  *  *  • 

(b)'   *  • 

(4)  Credit  cards  (VISA^m  or 
MasterCard""^)  if  payment  is  made  at  an 
Animal  Import  Center  or  an  APHIS 
office  that  is  equipped  to  process  credit 
cards.' 


Done  in  Washington,  DC.  this  1st  day 
of  May  1996. 
Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  96-11211  Filed  5-6-96;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

agency:  United  States  Information 

Agency. 

ACTION:  Interim  rule;  partial  stay. 

SUMMARY:  The  Agency  hereby  stays  the 
effective  date  of  §  514.20(j)(2)(i).  This 
regulation  was  promulgated  pursuant  to 
inteiyn  rule  published  on  April  8. 1996 
(61  FR  15373).  This  stay  will  delay  by 
150  days,  the  requirement  that  program 
extension  requests  for  professor  or 
research  scholar  participants  be 
received  by  the  Agency  ninety  days 
prior  to  the  expiration  of  the 
participant's  program.  This  stay  will 
permit  a  transition  {>eriod  for  the 
requirement  set  forth  in  §  514.20(j)(2)(i]. 
This  stay  does  not  apply  to  any  other 
section  of  the  interim  rule  published  on 
April  8. 1996. 

DATES:  This  stay  is  effective  from  May 
7, 1996,  imtil  October  4.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin.Assistant  General 
Counsel,  United  States  Information 
Agency.  301  4th  Street,  SW.. 
Washington.  DC  20547;  telephone,  (202) 
619-4979. 

List  of  Subiects  in  22  CFR  Part  514 

Cultural  Exchange  Programs. 

Dated:  May  2, 1996. 
Lea  Jin, 
General  Counsel. 

Accordingly,  22  CFR  Part  514  is 
amended  as  follows: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  Part  514 
continues  to  read  as  follows: 

Authority:  8  U.S.Q  1101(a)(15)0).  1182, 
1258;  22  U.S.C  1431-1442,  2451-2460; 
Reorganization  Plan  No.  2  of  1977.  42  FR 
62461.  3  CFR.  1977  Comp.  p  200;  E.O.  12048. 
43  FR  13361.  3  CFR.  1978  Comp.  p  168.  USIA 
Delegation  order  No.  85-5  (50  FR  27393). 


•A  list  of  \nimal  Import  Canters  and  APHIS 
offices  that  accapt  cash  or  ciadit  cards  may  be 


ot>tained  from  the  Animal  and  Plant  Health 
Inspection  Service.  Veterinary  Services.  National 
Center  for  Import  and  Export.  4700  Rivu  Road  Unit 
38,  Riverdale.  MD  20737-1231. 


2.  Section  §  514.20  (j)(2)(i)  is  stayed 
from  May  7. 1996  until  October  4, 1996. 

[FR  Doc.  96-11351  Filed  5-6-96;  8:45  am] 
BILUNO  COOC  K30-01-M 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servica 

31  CFR  Part  361 

Claims  Pursuant  to  tha  Qovammant 
Losaes  in  Shipment  Act 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  31 
CFR  Part  361  to  reflect  the  change  of 
address  which  resulted  when  the 
Bureau  of  the  Public  Debt's  Division  of 
Financial  Management  was  moved  from 
Washington,  D.C.  to  Parkersburg,  West 
Virginia. 

EFFECTIVE  DATE:  May  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Yoke  Martin,  Attorney-Adviser,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt,  Parkersburg,  WV,  at  304- 
480-5197,  or  via  the  Internet  at 
lmartin@bpd.treas.gov,  or  Kila  Frank. 
CFO  Coordinator,  Division  of  Financial 
Management,  Bureau  of  the  PubUc  Debt, 
Parkersburg.  WV,  at  304-480-6201.  A 
copy  of  this  final  rule  has  been  made 
avjulable  for  downloading  bora  the 
Bureau  of  the  Public  Debt  home  page  at 
the  following  address:  http:// 
www.ustreas.gov/treasury/bureaus/ 
pubdebt/pubdebt.html 

SUPPLEIKNTARY  INFORMATION: 

Background 

The  Bureau  of  the  Public  Debt  has 
consolidated  many  of  its  functions  and 
offices,  including  its  Division  of 
Financial  Management,  into  its  offices 
in  Parkersburg,  West  Virginia. 
Accordingly,  reports  and  claims 
pursuant  to  the  Government  Losses  in 
Shipment  Act  should  now  be  sent 
directly  to  the  Division's  Paritersburg 
address. 

Procedural  Requirements 

This  final  rule  is  not  a  "significant 
regulatory  action"  pursuant  to  Executive 
Order  12866.  This  final  rule  merely 
reflects  the  change  of  address  which 
resulted  when  the  Bureau  of  the  Public 
Debt's  Division  of  Financial 
Management  was  moved  from 
Washington.  DC  to  Parkersburg.  WV. 
Accordingly,  notice  and  public 
procedure  thereon  is  imnecessary. 


Pursuant  to  5  U.S.C  553(d)(3),  good 
cause  is  found  for  making  this  rule 
effective  upaa  publication.  As  no  notice 
of  proposed  rulemakii^  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  do  not  apply. 
There  are  no  collections  of  information 
required  by  this  rule,  and,  therefore,  the 
Paperwork  ReducticHi  Act  does  not 
apply. 

List  of  SubiecU  in  31  CFR  Part  3S1 

Claims,  Common  carriers,  Fiscal 
Service,  Freight,  Government  property. 

Dated:  May  1. 1996. 
Richard  L.  Gregg, 

Commissiona-  of  the  Public  Mrt. 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Part  361  is  amended 
as  follows: 

PART  361— CLAIMS  PURSUANT  TO 
THE  GOVERNMENT  LOSSES  IN 
SHIPMENT  ACT 

1.  The  authority  citation  for  Part  361 
continues  to  read  as  follows: 

Authority:  Sec.  6.  SO  Stat.  480:  40  U.S.C 
728. 

2.  Paragraph  (a)  of  §  361 .7  is  amended 
by  revising  the  first  sentence  to  r«ad  as 
follows: 

§361.7    Report  of  loss,  deetniction  or 

(a)  If  a  consignor  receives  notice  that 
loss  or  destruction  of,  or  damage  to. 
valuables  shipped  in  accordance  with 
the  Act  has  occurred,  an  immediate 
written  report  shall  be  forwarded  by  the 
consignor  to  the  Secretary,  to  the 
attention  of  the  Bureau  of  the  Pubhc 
Debt.  Division  of  Financial 
Management.  Room  201,  P.  O.  Box  1328. 
Parkersburg.  WV  26106-1328.  *  *   * 
•         *         *         *         • 

3.  Section  361.8  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§361.8    Claim  for  replacenwnt 

Claim  for  replacement  shall  be  made 
in  writing  to  the  Secretary,  to  the 
attention  of  the  Bureau  of  the  Public 
Debt,  Division  of  Financial 
Management.  Room  210,  P.  O.  Box  1328. 
Parkersburg,  WV  26106-1328.  *   *   * 

(FR  Doc.  96-11282  Filed  S-6-96;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 

mN2«00-AK» 

Delegations  of  Auttiortty; 
Nonsubstantive  Miscellaneous 
Changes 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
delegation  of  authority  regulations  by 
removing  redundant  material  and  by 
removing  other  mformation  not  rt»quired 
to  be  published  in  the  Federal  Register 
EFFECTIVE  DATE:  May  7,  1996 

FOR  FURTHER  INFORMATION  CONTACT: 

Dawn  McGowan.  Chief,  Directives. 
Forms.  Records  Management, 
Headquarters  Health  Administration 
Service  (161A4).  Department  of 
Veterans  Affairs.  810  Vennont  Avenu«. 
NW..  Washington.  DC  20420.  (202)  565- 
7444.  (This  is  not  a  toll  free  number  ) 
SUPPt.EMENTARY  INFORMATION:  This  final 
rule  consists  of  nonsubstantive  t  hanges 
and.  therefore,  is  not  subject  to  the 
notice  and  comment  and  effective  dale 
provisions  of  5  LJ.S.C.  553. 

The  Secretary'  hereby  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  II.S.C.  601-612  This  rule  merelv 
consists  of  nonsubstantive  changes 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Number 

List  of  Subiects  in  38  CFR  Part  2 

Authority  delegations  (Government 
agencies) 

Approved:  April  29.  1996 
)eaaa  Brown. 

Secretary  of  Veterans  Affain 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  2  is  amended  as 
set  forth  below: 

PART  2— DELEGATIONS  OF 
AUTHORrTY 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Aulkority:  5  U.S.C  302.  38  U  S.C  501. 
512;  44  U.S  C.  3702. 

H2.3,  2.72.  2.73.  2.74.  2J1.  2.93,  ^M 
[Removedl 

2.  In  part  2.  S§2.3.  2.72.  2.73.  2.74. 
2.91.  2.93.  and  2.94  are  removed. 

IFR  Doc  96-11278  Filed  5-6-96;  S:4S  unl 


38  CFR  Part  3 

RIN2900-AHa7 

Removal  of  Referencee  to  "Vicious 
Habits" 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


UMI 


SUMMARY:  Certain  Department  of 
Veterans  Affairs  (VA)  regulations  state 
that  to  be  eligible  for  pension  a  veteran 
must  be  permanently  and  totally 
disabled  from  nonservice-connected 
disability  not  due  to  the  veteran's  own 
willful  misconduct  or  vicious  habits. 
The  statute  upon  which  these 
regulations  is  based  was  changed  in 
1978  to  delete  references  to  "vicious 
habits.  "  The  purpose  of  this  rule  is  to 
conform  the  regulations  to  the  statute. 
EFFECTIVE  DATE:  This  amendment  is 
effective  May  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge.  Consultant.  Regulations 
Staff.  Compensation  and  Pension 
.Service,  Veterans  Benefits 
.administration.  810  Vermont  Avenue, 
NW  .  Washington.  DC  20420.  telephone 
(202) 273-7210. 

SUPPLEMENTARY  INFORMATION:  Before 
1978,  the  statute  governing  entitlement 
to  pension  for  nonservice-connected 
disability  (now  38  US  C.  1521(a)) 
provided  that  VA  pension  was 
potentially  payable  to  a  veteran  who 
was  permanently  and  totally  disabled 
from  non-service-connected  disability 
not  the  result  of  the  veteran's  willful 
misconduct  or  vicious  habits.  In  1978 
the  Veterans'  and  Survivors'  Pension 
Improvement  .Act  of  1978,  Public  Law 
95—588.  deleted  the  words  "vicious 
habits"  from  the  pension  statute. 

In  1990  VA  amended  38  CFR  3.301(b) 
to  delete  the  reference  to  "vicious 
habits  '  (55  FR  13529).  38  CFR  3.301(b) 
now  states  simply  that  "disability 
pension  is  not  payable  for  any  condition 
due  to  the  veteran's  own  willful 
misconduct." 

There  are  additional  >eferences  to 
"vicious  habits"  in  38  CFR  sections 
3.314(b)(2).  and  3.323(b)  which 
apparently  were  overlooked  when  38 
CFR  3.301(b)  was  amended  in  1990. 
This  rule  deletes  those  references  and 
conforms  the  rules  to  the  current 
language  of  38  U.S.C.  1521(a). 

Since  these  amendments  are  in  the 
nature  of  a  technical  correction,  the 
Secretary  finds  that  notice  and  public 
procedure  thereon  are  imnecessary. 
Accordingly,  these  amendments  are 
promulgated  without  regard  to  the 
notice-and-comment  and  effective-date 
provisions  of  5  U.S.C.  553. 

Because  no  notice  of  propoeed 
nitemaking  was  requind  in  connection 


with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
use.  601-612).  Even  so.  the  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  This  amendment  will 
directly  affect  VA  beneficiaries  but  will 
not  affect  small  businesses. 

The  catalog  of  Federal  Domestic 
Assistance  program  number  is  64.104. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Health  care.  Pensions.  Veterans, 
Vietnam. 

Approved  April  19.  1996 
Jene  Brown, 
Secretary-  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the   ^ 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

S  3.314    Basic  pension  dstsrmlnations. 

2.  In  §  3.314(b)(2)  remove  the  words 
"or  vicious  habits". 

1 3.323    Comblnsd  rstlngt. 

3.  In  §  3.323(b)(1)  and  (b)(2)  remove 
the  words  "or  vicious  habits". 

(FR  Doc.  96-11280  Filed  5-6-96;  8:45  am) 
BILUNO  COOC  ■320-01-P 


38  CFR  Part  4 
RIN2900-AH05 

Schedule  for  Rating  Disabilities; 
Fibromyalgia 

AQENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  by 
adding  a  diagnostic  code  and  evaluation 
criteria  for  fibromyalgia.  The  intended 
effect  of  this  rule  is  to  ensure  that 
veterans  receive  consistent  evaluations 
for  this  condition. 
DATES:  This  interim  final  rule  is 
effective  May  7, 1996.  Comments  must 
be  received  on  or  before  July  8, 1996. 


ADDRESSES:  Mail  written  comments  to: 
EKrector,  Office  of  Regulations 
Management  (02D],  Department  of 
Veterans  Affairs,  810  Vennont  Ave., 
NW.,  Washington,  DC  20420  or  hand 
deliver  written  comments  to:  Office  of 
Regulations  Management,  Room  1176, 
801  Eye  St.,  NW.,  Washington,  DC 
20001.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AH05."  All  written  comments 
received  will  be  available  for  pubUc 
inspection  in  the  Office  of  Regulations 
Management,  Room  1176,  801  Eye  St., 
NW.,  Washington,  DC  20001  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
CaroU  McBrine,  M.D.,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  (202)  273-7210. 
SUPPt-EMENTARY  INFORMATION:  The  VA 
Schedule  for  Rating  Disabilities,  which 
constitutes  38  CFR  Part  4,  is  a  guide  for 
the  evaluation  of  disability  resulting 
from  diseases  or  injuries.  This 
document  adds  to  the  musculoskeletal 
section  of  the  Schedule.  §  4.71a.  a  new 
diagnostic  code,  5025,  for  fibromyalgia, 
also  called  fibrositis  or  primary 
fibromyalgia  syndrome,  and  establishes 
criteria  for  its  evaluation. 

Fibromyalgia  is  a  syndrome  of 
chronic,  widespread  musculoskeletal 
pain  associated  with  multiple  tender  or 
"trigger"  points,  and  often  with 
multiple  somatic  complaints.  Sleep 
disorders  are  present  in  mora  than  half 
of  the  patients.  Anxiety,  fatigue, 
headache,  and  irritable  bowel  symptoms 
are  also  common.  Some  patients 
complain  of  neurologic  symptoms  such 
as  numbness  and  weakness,  but 
objective  neurologic  abnormalities  are 
not  found.  Other  associated  findings 
include  depression,  Ravnaud's-like 
symptoms,  and  stiffness.  The  etiology  is 
unknown. 


Classification  criteria  for  fibromyalgia 
for  research  and  epidemiological 
purposes  were  established  by  the 
American  College  of  Rheumatology  in 
1990.  The  first  requirement  is  a  history 
of  widespread  pain,  which  means  pain 
in  both  the  left  and  right  sides  of  the 
body,  pain  both  above  and  below  the 
waist,  and  pain  in  both  the  axial 
(cervical  spine,  anterior  chest,  thoracic 
spine,  or  low  back)  and  peripheral 
(extremity)  skeleton.  The  second 
requirement  is  the  presence  of  pain  on 
digital  palpation  at  a  minimum  of  11  of 
the  following  18  tender  point  sites: 
occiput,  low  cervical,  trapezius, 
supraspinatus,  second  rib,  lateral 
epicondyle,  gluteal,  greater  trochanter, 
knee  (there  is  a  left  site  and  a  right  site 
at  each  location).  In  clinical  practice, 
the  diagnosis  is  often  made  on  less 
stringent  criteria,  with  fewer  tender 
points  required. 

We  are  providing  three  levels  of 
evaluation:  10,  20,  and  40  percent, 
consistent,  in  our  judgment,  with  the 
clinical  range  of  impairment  of  this 
condition.  While  patients  may  have 
numerous  symptoms  that  may  be 
chronic,  it  is  a  benign  disease  that  does 
not  result  in  loss  of  musculoskeletal 
function.  For  the  40  percent  level,  the 
requirements  are  that  the  widespread 
pain  and  multiple  tender  points,  with  or 
without  certain  associated  complaints, 
be  constant,  or  nearly  so,  and  refractory 
to  therapy.  For  the  20  percent  level,  the 
requirements  are  that  the  pain  and 
tender  points,  etc.,  be  episodic,  with 
exacerbations  often  precipitated  by 
environmental  or  emotional  stress  or  by 
overexertion,  but  present  more  than 
one-third  of  the  time.  For  the  10  percent 
level,  the  requirement  is  that  the  p>ain 
and  tender  points,  etc.,  require 
continuous  medication  for  control. 

It  is  necessary  to  make  this  rule 
effective  upon  publication.  Conditions 
not  listed  in  the  Schedule  may  be 
evaluated  under  a  closely  related 
condition  in  which  anatomical 
localization,  functions  affected,  and 
symptomatology  are  closely  analogous. 


(See  38  CFR  4.20.)  HovtrevCT,  because  of 
the  variety  of  analogous  conditions 
under  which  fibromyalgia  may  be 
evaluated,  it  is  necessary  to  estabUsh  a 
final  rule  immediately  in  order  to  avoid 
inconsistency  in  evaluations.  Comments 
are  being  solicited  for  60  days  after 
pubhcation  of  this  document.  VA  may 
modihr  the  rule  in  response  to 
comments,  if  appropriate. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  interim  final 
rule,  no  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
Further,  this  amendment  would  not 
directly  affect  any  small  entities  since  it 
would  affect  only  individuals. 

This  rule  has  been  reviewed  as  a 
"significant  regulatory  action"  under 
E.O.  12866  by  the  Office  of  Management 
and  Budget. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

List  of  Subiects  in  38  CFR  Part  4 

Disability  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  December  7.  1995. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
pre.amble,  38  CFR  part  4.  subpart  B  is 
amended  as  set  forth  below : 

PART  4— SCHEDULE  FOR  RATING 
DiSABILmES 

1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S  C  1155. 

Subpart  B — Disability  Ratings 

2.  In  §  4.71a,  diagnostic  code  5025  is 
added  immediately  after  the  sentence 
that  follows  diagnostic  code  5024,  to 
read  as  follows: 

§  4.71  a    Schedule  of  ratings— 
musculosltelet^  system. 


Ratmg 


5025    Fibromyalgia  (fibrositis,  primary  fitxomyalgia  syndrome) 

With  widespread  musculoskeletai  pain  and  tender  points,  with  or  without  associated  fatigue,  sleep  disturt>ance.  stiffness, 
paresthesias,  headache,  irritable  bowel  symptoms,  depression,  arwiety.  or  Raynaud's-like  symploms: 

That  are  constant,  or  nearly  so.  and  refractory  to  therapy  

That  are  episodic,  with  exacert)ations  often  precipitated  by  environmental  or  emotional  stress  or  by  overexertion,  but  that 

are  present  more  than  one-third  of  the  time  

That  require  continuous  medication  for  control 


40 

20 
10 


Note:  Widespread  pain  means  pain  in  both  the  left  and  right  sides  of  the  body,  that  is  both  above  and  below  the  waist,  and  that  affects  both 
the  axial  skeleton  (i.e.,  cervical  spme,  anterior  chest,  thoracic  spine,  or  low  iaack)  and  the  extremities. 
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38CFRPart4 
RIN  290O-AE41 

Schedule  for  Rating  DIsabllitiM; 
Endocrfn*  System  Di8at>iliti«s 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  that 
portion  of  the  Department  of  Veterans 
Affairs  (VA)  Schedule  for  Rating 
Disabilities  that  addresses  the  End(x:rine 
System.  The  effect  uf  this  action  is  to 
update  the  endocrine  portion  of  the 
rating  schedule  to  ensure  that  it  uses 
current  medical  terminology  and 
unambiguous  criteria,  and  that  it  reflects 
medical  advances  which  have  occurred 
since  the  last  review 

DATES:  This  amendment  is  effective  )une 
6. 1996 

FOfl  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D  .  Consultant. 
Regulations  .Staff  (21  IB),  Compensation 
and  Pension  Service.  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  NVV. 
Washington.  DC  20420.  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  first  comprehensive  review  of  the 
rating  schedule  sin(  e  1945,  VA 
published  a  proposal  to  amend  38  CFR 
4.119,  which  addresses  the  endocrine 
system,  in  the  Federal  Register  of 
lanuary  22,  1993  (58  FR  5691-95). 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
March  23.  1993.  We  received  comments 
from  The  American  Legion.  Disabled 
.\merican  Veterans.  Veterans  of  Foreign 
Wars.  Paralyzed  Veterans  of  ,\merica. 
and  VA  employees. 

There  were  a  number  of  general 
comments.  Two  commenters  requested 
that  we  establish  more  objective  criteria, 
especially  for  thyroid  disease, 
parathyroid  disease,  and  diabetes 
mellitus.  One  of  them  noted  that  a 
substantial  number  of  subjective 
descriptors  remained.  The  other 
recommended  that  we  remove 
ambiguous  and  undefined  terms.  One 
commenter  said  that  the  schedule 
should  eliminate,  as  much  as  possible, 
the  potential  for  inconsistency  and 
error.  Another  suggested  that  removing 
comparative  descriptions  such  as 
"severe,"  "moderate",  etc.,  would  not 
disturb  the  remaining  criteria  and 
would  result  in  more  uniform  rating 
decisions. 

Although  the  commenters  offered  no 
specific  alternatives  for  consideration. 


VA  agrees  that  objective  rating  criteria 
help  assure  consistency  of  evaluations. 
With  that  in  mind,  we  have  revised  the 
proposed  criteria.  In  some  cases  we 
have  simply  removed  subjective  terms 
such  as  "marked",  "increasingly 
severe",  and  "pronounced"  when  they 
did  not  substantively  explain  or  clarify 
the  evaluation  criteria.  In  other  cases, 
we  have  supplied  objective  definitions 
of  terms.  In  still  others,  establishing 
more  objective,  consistent,  and 
unambiguous  criteria  required  more 
detailed  modification  of  the  proposed 
criteria,  which  will  be  discussed  under 
the  affected  diagnostic  codes. 

One  commenter,  while  agreeing  with 
the  removal  of  ambiguous  words  such  as 
"severe."  urged  that  the  rules  not  be 
made  too  concrete  and  thus  sterile. 

We  believe  that  providing  clear  and 
objective  criteria  is  the  best  way  to 
assure  that  disabilities  will  be  evaluated 
fairly  and  consistently.  Judgment  and 
flexibility  are  required  in  the  evaluation 
process,  since  patients  do  not 
commonly  present  as  textbook  models 
of  disease,  and  those  evaluating 
disabilities  always  have  the  task  of 
assessing  which  evaluation  level  best 
represents  the  overall  picture.  (See  38 
CFR  4  7.) 

One  commenter  stated  that  it  would 
be  helpful  to  have  additional  notes, 
such  as  the  note  under  DC  7913  on  the 
evaluation  of  the  complications  of 
diabetes  mellitus.  discussing  pertinent 
clinical  and  nonclinical  factors  to  be 
considered  in  assigning  evaluations. 

In  general,  we  have  retained  or 
expanded  upon  such  notes.  Where  it 
seemed  more  appropriate,  we  have 
incorporated  the  content  of  notes  into 
the  evaluation  criteria.  We  have  not 
added  notes  containing  background 
material,  such  as  general  medical 
information  that  is  available  in  standard 
textbooks,  or  other  material  that  neither 
prescribes  VA  policy  nor  establishes 
procedures  a  rating  board  must  follow, 
because  such  material  is  not  appropriate 
in  a  regulation. 

We  nave  revised  hyperthyroidism.  DC 
7900.  in  response  to  the  comment 
suggesting  more  objectivity.  The 
proposed  criteria  required  "severe 
tachycardia"  at  the  100  percent  level 
and  "tachycardia"  at  all  other  levels. 
According  to  "The  Merck  Manual"  (463, 
16th  ed.  1992),  tachycardia  is  a  heart 
rate  greater  than  100  beats  per  minute, 
but  the  medical  literature  does  not 
define  "severe"  tachycardia.  Using  the 
word  "severe"  therefore  imposed  upon 
the  rater  the  burden  of  subjectively 
determining  its  meaning,  and  we  have 
removed  "severe"  at  the  100  percent 
level.  We  have  also  made  the  criteria 
more  objective  by  indicating  that 


tachycardia  means  more  than  100  beats 
per  minute. 

We  proposed  that  the  criteria  for 
hyperthyroidism  include  "marked 
sympathetic  nervous  system, 
cardiovascular,  or  gastrointestinal 
symptoms"  at  the  100  percent  level  and 
"marked  emotional  instability"  at  the  60 
percent  level.  In  both  cases,  we  have 
removed  the  inde^ite  word  "marked" 
because  it  does  not  substantively 
explain  or  clarify  the  evaluation  criteria, 
and  the  criteria  are  clear  without  it. 

One  commenter  suggested  that  we 
specify  the  symptoms  of  the 
sympathetic  nervous  system  proposed 
as  criteria  at  the  100  percent  level  of 
evaluation  under  DC  7900. 

VA  does  not  concur.  The  sympathetic 
nervous  system  innervates  thoracic, 
abdominal,  and  pelvic  viscera  as  well  as 
blood  vessel  walls.  Therefore, 
exaggerated  sympathetic  nervous  system 
activity  can  have  widespread 
manifestations  including,  but  not 
limited  to,  elevated  blood  pressure, 
increased  cardiac  output,  increased 
metabolic  rate,  sweating,  nervousness, 
weight  loss,  tachycardia,  palpitations, 
increased  frequency  of  bowel 
movements,  and  heat  intolerance. 
Certain  conditions,  hyperthyroidism 
among  them,  are  known  as 
sympathomimetic  conditions  because 
they  mimic  the  effects  of  increased 
activity  of  the  sympathetic  nervous 
system,  although  the  sympathetic 
nervous  system  itself  is  normal.  Since 
the  particular  signs  and  symptoms  that 
might  be  exhibited  vary  widely  from 
individual  to  individual,  limiting  the 
criteria  at  the  100  percent  level  to  a  few 
selected  symptoms  of  the  sympathetic 
nervous  system  would  be  inappropriate. 

We  proposed  that  increased  pulse 
pressure  be  one  of  the  criteria  for  the  60 
percent  and  30  percent  levels  of 
hyperthyroidism.  One  commenter 
questioned  the  use  of  pulse  pressure  as 
a  criterion,  stating  that  it  is  not  a 
diagnostic  marker  and  is  not  routinely 
recorded  on  an  examination  report. 

Pulse  pressure  is  the  difference 
between  the  systolic  and  diastolic  blood 
pressiu^s,  and  it  is  readily  available  for 
anyone  who  has  had  a  blood  pressure 
recorded.  Hyperthyroidism  is  one  of  a 
number  of  diseases  that  may  produce  an 
increased  (or  widened)  pulse  pressure, 
which  results  from  an  elevated  systolic 
blood  pressure  and  a  lowered  diastolic 
blood  pressure.  Because  increased  pulse 
pressure  is  a  common  sign  of 
hyperthyroidism,  it  is  an  appropriate 
criterion  to  use  in  evaluating 
hyperthyroidism. 

One  commenter  suggested  that  tremor 
(one  of  several  proposed  criteria  for 
hyperthyroidism  at  the  10  and  30 


percent  levels  of  evaluation)  be 
evaluated  as  a  secondary  condition  with 
a  minimum  evaluation  of  20  percent, 
even  for  involvement  of  only  one  hand, 
because  it  is  an  employment  handicap. 

VA  does  not  concur.  There  are  several 
types  of  tremors,  and  it  appears  that  the 
commenter  may  have  based  his 
suggestion  on  the  observation  of  an 
individual  with  a  tremor  other  than  the 
type  characteristic  of  hyperth>Toidism. 
The  tremor  of  hyperthyroidism  is  a  fine 
tremor  most  noticeable  in  the 
outstretched  hands  It  is  characterized 
as  a  physiologic  tremor,  i.e.,  one  thai  is 
an  exaggeration  of  the  normal 
physiologic  tremor  that  virtually 
everyone  experiences  at  times 
("Harrison's  Principles  of  Internal 
Medicine"  167  (Jean  D.  Wilson.  M.D.  et 
al.  eds..  12th  ed.  1991)),  and  is  not 
severely  disabling.  Including  tremor  as 
one  of  the  requirements  at  the  10  and  30 
percent  levels  of  evaluation  for 
hyperthyroidism  takes  into  account  the 
type  and  severity  of  the  characteristic 
hyperthyroid-induced  tremor.  In  our 
judgment,  the  presence  of  such  a  tremor 
would  not,  in  and  of  itself,  warrant  the 
20  percent  evaluation  the  commenter 
suggests 

One  commenter  suggested  that 
emotional  disorders  and  gastrointestinal 
and  cardiovascular  symptoms  due  to 
thyroid  conditions  (hyperthyroidism, 
DC  7900;  toxic  adenoma  of  thyroid 
gland,  DC  7901;  hypothyroidism,  DC 
7903)  be  evaluated  separately  rather 
than  being  part  of  the  evaluation  criteria 
for  thyroid  conditions. 

Severe  thyroid  disease  may  produce 
distinct  secondary  conditions,  including 
certain  mental  disorders,  and  such 
conditions  can  always  be  service- 
connected  and  separately  evaluated  (see 
38  CFR  3.310(a)).  Some  secondary 
conditions,  e.g.,  dementia  under 
hypothyroidism  (DC  7903),  are 
specifically  included  in  the  evaluation 
criteria  for  the  60-  or  100-percent  levels 
of  thyroid  disease.  This  does  not 
exclude  the  possibility  of  service- 
connecting  and  separately  evaluating 
the  secondary  condition,  but  provides 
an  alternative  means  of  evaluation  by 
allowing  the  secondary  condition  to  be 
used  to  support  the  60-  or  100-percent 
evaluation  level  of  thyroid  disease. 
However,  the  same  condition  cannot  be 
separately  evaluated  and  concurrently 
used  to  evaluate  the  primary  condition 
(DC's  7900.  7901.  or  7903).  (See  4.14  of 
this  part.)  This  is  comparable  to  the 
evaluation  of  diabetes  mellitus  (DC 
7913),  where  compensable 
complications  of  diabetes  may  be  either 
separately  evaluated  or  used  to  support 
a  100-percent  evaluation. 


The  request  for  separate  evaluation  of 
symptoms  is  a  different  issue.  Because 
of  the  widespread  effects  of  thyroid 
hormone,  the  symptoms  of  thyroid 
disease  are  diverse,  reflecting  effects  on 
multiple  body  systems.  However,  the 
presence  of  such  symptoms  (e.g., 
gastrointestinal  symptoms  under 
hyperthyToidism  (DC  7900))  can  be  an 
inherent  part  of  thyroid  disease  and 
does  not  ordinarily  indicate  that  a 
separate  and  distinct  secondary* 
condition  is  present.  Unless  they  are 
clearly  part  of  a  distinct  condition 
secondary  to  th>Toid  disease,  the 
symptoms  must  t>e  used  in  the  overall 
evaluation  criteria  for  the  thyroid 
condition.  The  evaluation  of  secondary 
conditions  is  discussed  in  the  preceding 
paragraph. 

In  the  previous  schedule,  nontoxic 
adenoma  of  the  thyroid  (DC  7902)  was 
evaluated  on  the  basis  of  pressure 
symptoms  or  marked  disfigurement.  We 
proposed  that  it  be  evaluated  at  the  20 
percent  level  if  there  is  "marked 
disfigurement  of  the  head  or  neck."  One 
commenter  suggested  that  nontoxic 
adenoma  of  the  thyroid  be  rated 
analogous  to  DC  7800  (scars,  disfiguring, 
head,  face  or  neck). 

We  do  not  concur.  Disfigurement  from 
a  nontoxic  adenoma  of  the  thyroid  is  not 
a  skin  phenomenon  but  an  enlargement 
of  the  thyroid  that  produces  an 
unsightly  neck  mass  through  sheer  bulk. 
Factors  that  are  used  to  evaluate  skin 
conditions,  such  as  discoloration  and 
color  contrast,  are  not  appropriate' for 
evaluating  that  type  of  disfigurement.  In 
response  to  the  general  request  for  more 
objective  criteria  previously  mentioned, 
we  have  removed  the  word  "marked", 
leaving  "with  disfigurement  of  the  head 
or  neck"  as  the  sole  criterion  for  a  20 
percent  evaluation.  In  our  judgment, 
any  adenoma  that  is  substantial  enough 
to  be  disfiguring  warrants  a  20  percent 
evaluation.  This  does  not  represent  a 
substantive  change  from  the  proposed 
criteria. 

The  proposed  note  under  DC  7902 
stated  to  rate  as  impairment  of  affected 
organ  if  a  higher  evaluation  is 
warranted.  For  the  sake  of  clarity,  we 
have  revised  the  note  to  state  that  if 
there  are  symptoms  due  to  pressure  on 
adjacent  organs  such  as  the  trachea, 
larynx,  or  esophagus,  nontoxic  adenoma 
of  the  thyroid  will  be  evaluated  under 
the  diagnostic  code  for  disability  of  that 
organ,  if  doing  so  would  result  in  a 
higher  evaluation.  This  does  not 
represent  a  substantive  change  bom  the 
proposed  note. 

We  proposed  to  delete  the  zero 
percent  level  of  evaluation  for  nontoxic 
adenoma  (DC  7902)  that  was  present  in 
the  previous  schedule.  However,  to 


clarify  that  not  all  nontoxic  adenomas 
are  considered  disfiguring,  we  have 
restored  the  zero  percent  level  for  those 
"writhout  disfigurement  of  the  head  or 
neck."  This  does  not  represent  a 
substantive  change. 

For  the  sake  of  clarity,  we  have  also 
removed  the  indefinite  word  "severe" 
before  "cold  intolerance"  in  the 
proposed  criteria  for  a  100  percent  ' 
evaluation  for  hypothyroidism  (DC 
7903)  and  revised  the  indefinite 
criterion  "slow  pulse"  to  the  more 
precise  medical  term  "bradycardia", 
which  is  defined  as  less  than  60  beats 
per  minute.  We  have  also  revised  the 
requirement  of  "mental  symptoms"  to 
"mental  disturbance."  since  some  of  the 
possible  manifestations  are  symptoms 
but  others  are  distinct  mental  disorders. 
These  are  not  substantive  changes. 

One  commenter,  stating  that  obesity  is 
such  a  pervasive  problem  in  Amencan 
society  that  weight  gain  is  not  a  true 
measure  or  mark  of  a  specific  disorder, 
felt  that  weight  gain  should  not  be 
included  in  the  criteria  for  the  60 
percent  evaluation  for  hypothyroidism 
(DC  7903). 

VA  does  not  concur.  There  are  special 
characteristics  of  the  weight  gain 
associated  with  hypothyroidism  mat 
distinguish  it  from  the  weight  gain  seen 
in  simple  obesity.  The  weight  gain  in 
hypothyroidism  is  largely  due  to  fluid 
retention,  whitii  appears  as  ascites, 
pleural  effusion,  edema  of  the 
extremities,  or  even  edema  of  the 
nervous  system  ("Williams  Textbook  of 
Endocrinology"  447-48  ()ean  D.  Wilson. 
M,D  and  Daniel  W.  Foster,  M.D.  eds  . 
8th  ed.  1992)).  This  type  of  weight  gain 
is  unlikely  to  be  confused  with  obesity. 
For  this  reason,  we  believe  that  weight 
gain  is  appropriate  as  part  of  the  overall 
criteria  for  the  evaluation  of 
hypothyroidism,  and  we  have  retained 
it  among  the  criteria  for  the  60  percent 
level. 

The  previous  schedule  included 
"sluggish  mentality  and  other 
indications  of  myxedema"  in  the  criteria 
for  the  30  percent  evaluation  level  of 
hypothyroidism  (DC  7903).  We 
proposed  to  retain  mental  sluggishness 
as  one  of  the  criteria,  but  to  delete  the 
term  myxedema.  A  commenter  objected 
to  the  removal  of  myxedema,  saying 
there  is  no  basis  for  our  contention  that 
myxedema  is  seldom  encountered 

The  term  myxedema  is  sometimes 
used  loosely  to  refer  to  hypothvToidism 
in  general,  but  in  its  stricter  meaning,  it 
is  full-blown  hypothyroidism  with  fluid 
retention.  Hypothyroidism  may  present 
at  any  level  of  severity,  including  a 
subclinical  form,  and  m>  xedema  in  the 
strict  sense  is  found  only  m  severe 
disease,  when  hypothyroidism  is 
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untreated  or  has  reached  an  advanced 
stage.  We  therefore  replaced  "sluggish 
mentahty  with  other  indications  of 
myxedema"  at  the  3tl  percent  level  with 
less  ambiguous  criteria:  fatigability, 
constipation,  and  mental  sluggishness. 

The  previous  schedule  assigned 
hyperthyroidism  (DC  "900)  and 
hypothyroidism  (DC  7903)  minimum 
ten  percent  evaluations  when 
continuous  medication  is  required  for 
control.  We  proposed  to  delete  the 
minimum  evaluations,  and  three 
commenturs  objet:ted. 

Upon  further  review,  V.\  agrees  that 
a  ten  percent  evaluation  is  appropriate 
when  continuous  medication  is  required 
for  control  of  these  conditions  because 
such  treatment  implies  both  the  need  for 
repeated  medical  ovaluations  and  the 
possibiUty  of  side  effects  that  may 
themselves  require  treatment.  We  have 
therefore  restored  the  ten  percent  ' 

evaluation  level  under  diagnostic  codes 
7900  and  7903  for  those  who  require 
continuous  medication.  For  the  sake  of 
consistency,  we  have  also  added  a  ten 

Eercent  evaluation  level  under 
yperparathyroidism  (DC  7904)  for 
those  who  require  continuous 
medication.  VVe  have  recast  the  note 
under  hypoparathyroidism  (DC  7905) 
establishing  a  minimum  evaluation  of 
ten  percent  when  continuous 
medication  is  required  as  ten  percent 
evaluation  criteri?  The  change  under 
DC  7905  is  editorial  in  nature  and  does 
not  represent  any  substantive  change  to 
the  criteria  as  proposed. 

"Decreased  levels  of  circulating 
thvToid  hormones  (T4  and/or  T3  by 
specific  assays)"  was  one  of  the  criteria 
for  a  100  percent  evaluation  for 
hypothyroidism  (DC  7903)  in  the 
previous  schedule.  We  proposed  a 
change  to  "undetectable  levels  of 
circulating  thyroid  hormones"  as  one  of 
the  criteria  for  the  100  percent  level. 
Two  commenters  felt  that  the  proposed 
change  made  the  criteria  too  stringent. 

VA  concurs.  Therapy  is  instituted  as 
soon  as  medical  personnel  learn  that 
there  are  no  detectable  levels  of 
hormone;  the  therapy  produces  a  rapid 
reversion  of  hormOTie  levels  toward 
normal  but  leaves  the  clinical  signs  of 
disease  to  resolve  more  slowly. 
Although  many  endocrine  conditions 
require  laboratory  confirmation  of 
hormone  levels  for  diagnosis,  the 
hormone  levels  may  not  correlate  with 
the  severity  of  the  clinical  findings,  and 
laboratory  findings  are  therefore  more 
useful  for  diagnosis  than  evaluation.  Fur 
these  reasons,  we  have  removed;  (1) 
"undetectable  levels  of  circulating 
thyroid  hormones"  from  the  criteria  for 
the  100  percent  level  of  hypothyroidism 
[DC  7903).  (2)  "decreased  levels  of 


circulating  thyroid  hormone"  from  the 
60  percent  and  30  percent  levels  of 
hypothyroidism.  (3)  "elevated  levels  of 
circulating  thyroid  hormones"  as  a 
requirement  for  the  100  and  60  percent 
levels  of  hyperthyroidism  (DC  7900;, 
and  (4l  "elevated  blood  and  urine 
calcium  levels"  as  a  requirement  for  the 
100  and  60  percent  levels  of 
hyperparathyroidism  (DC  7904). 

One  commenter  suggested  that  we 
quantify  weight  toss  by  indicating  a 
percentage  below  normal  weight  or 
similar  objective  measure  rather  than 
using  the  term  "marked  weight  loss"  for 
the  100  and  60  percent  levels  of 
hyperparathyroidism  (DC  7904). 

Ill  addition  to  removing  the  references 
to  laboratory  findings,  as  discussed 
above,  we  have  modified  the  criteria  for 
hyperparathyroidism  by  removing 
"marked  weight  loss"  from  the  criteria 
for  the  100  and  60  percent  levels.  Since 
severe  hyperparathyroidism  may 
manifest  itself  through  a  variety  of 
gastrointestinal  symptoms,  weight  loss 
being  only  one  (Williams,  1431).  we 
have  replaced  the  separate  requirement 
for  weight  loss  with  the  more  flexible 
requirement  for  "gastrointestinal 
symptoms  (nausea,  vomiting,  anorexia, 
constipation,  weight  loss,  or  peptic 
ulcer)"  at  the  100  and  60  percent  levels. 
This  change  recognizes  that 
gastrointestinal  symptoms  are  part  of  an 
overall  pattern  of  abnormalities,  but  that 
any  individual  symptom,  such  as  a 
specified  amount  of  weight  loss,  is  not 
required  for  either  level  of  severity.  This 
offers  more  flexibility  than  the  proposed 
requirement  for  marked  weight  loss. 

We  proposed  that  ocular  disturbances 
be  one  of  the  criteria  for  both  the  100 
percent  and  60  percent  levels  of 
evaluation  for  hypoparathyroidism  (DC 
7905).  One  commenter,  while  giving  no 
reason,  requested  that  ocular 
disturbances  be  removed  as  a  criterion. 

There  are  two  distinct  types  of  ocular 
disturbance  that  may  occur  in 
hypoparathyroidism^-cataracts  and 
papilledema  (Williams.  1456-57; 
Harrison,  1915-16).  Papilledema,  if 
present,  would  be  an  indication  of  the 
increased  intracranial  pressure  that 
sometimes  occurs  in 
hypoparathyroidism,  but  it  is  only  one 
possible  manifestation  of  increased 
intracranial  pressure.  Cataracts  are 
unrelated  to  increased  intracranial 
pressure.  For  the  sake  of  making  the 
criteria  clearer  and  more  objective,  we 
have  substituted  "cataract  or  evidence 
of  increased  intracranial  pressure  (such 
as  papilledema)"  for  "ocular 
disturbances". 

One  commenter  mentioned 
hypoparathyroidism  as  another  example 
of  a  condition  where  objective  criteria 


should  be  employed  in  place  of 
ambiguous  terms. 

Criteria  we  proposed  for  the  100 
percent  level  of  hypoparathyroidism,  in 
addition  to  ocular  disturbances,  were: 
seizures  or  convulsions,  muscular 
spasm  (tetany),  or  marked 
neiu-omuscular  excitability.  Since 
muscular  spasms  and  convulsions  are 
themselves  two  specific  manifestations 
of  marked  neuromuscular  excitability, 
for  more  clarity  and  to  eliminate 
redundancy,  we  have  retained  marked 
neuromuscular  excitability  as  one  of  the 
criteria,  giving  its  most  common 
manifestations — convulsions,  muscular 
spasms  (tetany),  and  laryngeal 
stridor — in  parentheses.  By  providing 
this  list  of  conditions,  we  have  made  the 
meaning  of  "marked"  definite  enough 
that  it  substantively  clarifies  the  degree 
of  neuromuscular  excitability  needed  to 
support  a  100  percent  evaluation. 

For  the  60  percent  level  of 
hypoparathyroidism,  the  proposed 
criteria  were:  marked  neuromuscular 
excitabihty,  ocular  disturbances,  and 
constipation  or  numbuess  and  tingling 
of  the  extremities.  VVe  have  revised  the 
proposed  criteria  by  providing  three 
alternative  sets  of  criteria:  marked 
neuromuscular  excitability,  a 
combination  of  paresthesias  (of  arms, 
legs,  or  circumoral  area)  and  cataract,  or 
a  combination  of  paresthesias  and 
increased  intracranial  pressure.  While 
this  represents  a  substantive  change,  it 
responds  to  the  general  comment  that 
we  eliminate,  as  much  as  possible,  the 
potential  for  inconsistency  and  error. 
The  proposed  criteria  appeared  to  be 
more  stringent  at  the  60  percent  level 
than  at  the  100  percent  level,  and  there 
also  could  have  been  confusion  about 
which  of  the  criteria  Usted  were 
required  and  which  were  alternatives. 
The  revision  eliminates  this  confusion, 
affords  more  flexibility,  and  provides  a 
clearer  difiisrentiation  between  the  100 
and  60  percent  levels. 

We  deleted  the  word  "marked", 
modifying  loss  of  muscle  strength,  at  the 
100  percent  level  of  Cushing's  syndrome 
(DC  7907).  This  is  more  objective 
because  the  rater  does  not  now  have  to 
estimate  whether  a  reported  loss  of 
muscle  strength  is  "marked."  The 
change  allows  any  reported  loss  of 
muscle  strength  to  serve  as  one  of  the 
requirements  at  the  100  percent  level. 

We  proposed  to  retain  100  and  60 
percent  levels  of  evaluation  for 
Cushing's  syndrome,  as  in  the  previous 
schedule.  One  commenter  stated  that 
the  condition  warrants  additional  levels 
of  evaluation,  especially  when  it  is 
secondary  to  medication 

VA  agrees.  Although  secondary 
Cushing's  syndrome  (due  to  steroid 


therapy)  has  physical  findings 
indistinguishable  from  primary 
Cushing's  syndrome  (Harrison.  1723). 
there  is  a  wide  range  of  severity 
depending  on  the  dosage  of  steroids 
used,  duration  of  therapy,  etc.  We  have 
therefore  added  a  30  percent  level  of 
Ctishing's  syndrome  for  those  with 
milder  manifestations:  striae,  obesity, 
moon  face,  glucose  intolerance,  and 
vascular  fragility. 

The  previous  schedule  required 
increased  intracranial  pressure, 
hypertension,  genital  decline  and 
atrophy,  hypotrichosis,  hypoglycemia, 
obesity,  and  asthenia  for  a  100  percent 
evaluation  of  acromegaly  (DC  7908).  We 
proposed  to  revise  the  criteria  by 
requiring  increased  intracranial 
pressure,  arthropathy,  glucose 
intolerance,  hypertension, 
cardiomegaly,  and  visual  impairment. 
One  individual  fielt  that  represents  a 
tightening  of  the  requirements  and 
recommended  that  cardiomegaly  not  be 
required  at  the  100  percent  level. 

Upon  further  consideration.  VA  has 
revised  the  proposed  criteria  for  the  100 
percent  level.  Cardiomegaly  is  present 
in  80  percent  of  acromegalics  and  may 
be  part  of  the  generalized  organomegaly 
that  is  sometimes  seen  (Williams,  272). 
H  is  therefore  seen  commonly  enough  to 
be  an  appropriate  criterion. 
Hypertension  occurs  in  approximately 
20-40  percent  of  acromegalics,  and 
overactivity  of  the  sympathetic  nervous 
system  has  been  suggested  as  a  possible 
etiology.  Hypertension  and 
cardiomegaly  are  thus  independent 
entities,  with  ap;>arently  difiierent 
etiologies  (although  they  may  be 
associated  when  hypertension  results  in 
cardiomegaly).  Because  either  may  be  a 
manifestation  of  acromegaly,  instead  of 
removing  cardiomegaly,  we  have  made 
cardiomegaly  an  alternative  criterion  to 
hypertension  at  the  100  percent  level,    . 
rather  than  requiring  both. 

The  previous  schedule  required 
intracranial  pressiu«  as  one  of  the 
criteria  for  the  100  percent  level  of 
acromegaly,  and  symptoms  of 
intracranial  pressure  in  the  optic  region 
for  the  60  percent  level.  We  proposed  to 
require  both  increased  intracranial 
pressiu«  and  visual  impairment  for  the 
100  percent  level.  One  commenter, 
noting  that  increased  intracranial 
pressure  specifically  impairs  p>eripheral 
vision,  stated  that  "visual  impairment" 
is  too  broad  a  term.  He  said  we  should 
distinguish  visual  field  loss  from  central 
visual  acuity  loss  and  other  visvial 
deficits. 

We  agree.  The  term  "visual 
impairment"  can  have  many  meanings, 
and  not  all  types  of  visual  impairment 
result  from  acromegaly.  Those  that  do 


occur  are  the  result  of  localized  or 
generalized  increased  intracranial 
pressure  because  acromegaly  is  almost 
always  due  to  a  pituitary  adenoma 
(Merck,  1064).  lliere  may.  for  example, 
be  a  visual  field  defect  when  the 
pituitary  tumor  presses  on  the  optic 
chiasm.  However,  it  is  increased 
intracranial  pressure  from  the  tumor 
that  is  the  imderlying  cause  of  any 
visual  impairment  tl^t  is  present,  and 
the  increased  pressure  is  at  times 
manifissted  only  by  findings  other  than 
visual  impairment.  We  have  therefore 
revised  the  criteria  by  deleting  the 
requirement  for  both  increased 
intracranial  pressure  and  visual 
impairment  in  favor  of  a  more  flexible, 
but  also  more  specific,  requirement  for 
evidence  of  increased  intracranial 
pressiue  "such  as  visual  field  defect." 
This  will  allow  other  pmsible 
manifestations  of  increased  intracranial 
pressure,  such  as  papilledema, 
headaches,  etc.,  to  satisfy  one  of  the 
requirements  for  a  100  percent  level  of 
evaluation  and  will  exclude  as  critma 
visual  impairments  that  have  no 
relationship  to  acromegaly. 

In  fiuther  response  to  the  geiMral 
request  for  more  objective  criteria,  we 
have  revised  the  proposed  criteria  for 
diabetes  insipidus  (DC  7909)  by 
removing  the  subjective  terms 
"excessive  thirst"  and  "severe  polyuria" 
wherever  they  occurred  in  favor  of  the 
more  objective  phrase  "polytuia  with 
near-continuous  thirst."  We  also  revised 
the  criteria  for  the  100  percent 
evaluation,  which  we  proposed  to  be: 
"excessive  thirst  and  severe  polyuria 
requiring  parenteral  hydration  therapy, 
episodes  of  syncope,  and  low  systoUc 
and  diastolic  blood  pressure"  to  a 
requirement  for  "polyuria  with  near- 
continuous  thirst,  and  more  than  two 
documented  episodes  of  dehydration 
requiring  parenteral  hydration  in  the 
past  year."  The  excretion  of  large 
quantities  of  very  dilute  urine  is  the 
imderlying  abnormality  in  this 
condition,  and  this  leads  to  dehydration 
and  hypovolemia.  Syncope  and  low 
blood  pressure  are  not  isolated  separate 
signs  but  are  common  efiiects  of 
dehydration,  said  these  criteria  therefore 
encompass  both  parenteral  hydration 
therapy,  used  to  treat  dehydration,  and 
two  of  the  signs  of  dehydration  (syncope 
and  low  blood  pressure). 

The  proposed  criteria  for  the  60 
percent  level  included  excessive  thirst, 
polyuria,  dehydration,  serum  osmolality 
greater  than  295  mOsm/kg.,  and  urine 
osmolality  less  than  38  mOsms/kg.  We 
revised  these  to  a  requirement  for  one  or 
two  documented  episodes  of 
dehydration  requiring  parenteral 
hydration  in  the  past  year,  in  addition 


to  the  basic  requirements  of  thirst  and 
poljruria.  Serum  and  urine  osmolality 
levels  are  objective  criteria,  but 
osmolality  levels  were  not  proposed  as 
criteria  for  the  20. 40.  or  100  percent 
levels.  The  change  in  fevm  of  specifying 
the  number  of  episodes  of  dehydration 
provides  criteria  that  are  more  parallel 
and  comparable  from  one  level  to  the 
next,  and  are  objective  enough  that  the 
additional  laboratory  tests  are  not 
needed  to  determine  a  60  percent  level 
of  severity.  Finally.  w«  have  changed 
the  propcMed  requirement  for  the  40 
percent  level  from  "polyuria,  excessive 
thirst,  and  dehydration"  to  "polyuria 
with  near-continuous  thirst  and  one  or 
mcHe  episodes  of  dehydration  in  the 
past  year  not  requiring  parenteral 
hydration." 

We  have  also  deleted  the  words 
"increasingly."  "severe," 
"pronounced,"  and  "marked"  whoever 
they  occurred  in  the  proposed 
evaluation  criteria  for  Addison's  disease 
(DC  7911).  These  words  did  not 
substantively  explain  or  clarify  the 
evaluation  criteria,  and  the  criteria  are 
clear  without  them. 

The  proposed  criteria  for  the  20 
percent  level  of  Addison's  disease 
required  either  corticosteroid  therapy  or 
a  combination  of  weakness  and 
fatigabiUty.  In  response  to  the 
commenter  who  said  that  the  schedule 
should  eliminate  the  potential  for 
inconsistency,  we  have  added 
alternative  criteria  for  the  20  percent 
level  that  are  parallel  to  the  higher 
levels.  These  criteria  require  one  or  two 
crises  or  two  to  four  episodes  diuing  the 
past  year,  which  assures  consistency  of 
evaluation  for  those  with  fewer  crises  or 
episodes.  For  further  clarity  of  the 
criteria,  we  added  two  notes  under  DC 
7911  that  define  Addisonian  "crises" 
and  Addisonian  "episodes." 

In  the  previous  schedule,  under 
diabetes  meUitus  (DC  7913).  regulation 
or  careful  regulation  of  activities 
(defined  as  avoidance  of  strenuous 
occupational  and  recreational  activities) 
was  one  of  the  criteria  at  the  100  percent 
and  40  percent  evaluation  levels.  We 
proposed  "regulation  of  activities."  not 
further  defined,  as  a  criterion  at  the  100, 
60,  and  40  percent  levels.  One 
commenter  feh  that  the  propKJsed 
change  in  language  made  the  meaning 
less  clear. 

We  agree  and  have  retained  the 
definition  used  in  the  previous  rating 
schedule,  "avoidance  of  strenuous 
occupational  and  recreational 
activities."  and  included  it  in  the 
evaluation  criteria  for  the  1 00  i>ercent 
level. 

The  same  commenter  said  that  it  is 
meaningless  to  include  limitation  of 
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activities  as  a  factor  in  evaluating 
diabetes  mellitus  since  information  of 
this  type  is  not  provided  in  a  VA 
examination. 

VA  disagrees.  VA's  Physician's  Guide 
for  Disability  Evaluation  Examinations 
is  meant  to  insure  that  all  necessary 
tests  are  p^ormed  and  that  all  findings 
are  provided  for  diagnosis  and/or 
evaluation  to  meet  the  specific 
requirements  of  the  Schedule  for  Rating 
Disabihties  and  related  programs.  It  is 
available  to  VA  and  fee-basis  examiners 
conducting  examinations  for  VA 
disability  benefits.  The  Guide  will  be 
revised  to  provide  detailed  guidelines 
for  examinations  reflecting  the  revised 
provisions  of  the  rating  schedule.  It  is 
incumbent  upon  the  rating  board  to 
retvim  to  the  examiner  reports  that  lack 
information  necessary  to  apply  the 
provisions  of  the  rating  schedule  (see 
§4.2of38CFR). 

The  proposed  100  percent  level  for 
diabetes  mellitus  required  "repeated" 
episodes  of  ketoacidosis  or 
hypoglycemic  reactions  requiring, 
among  other  things,  "frequent"  hospital 
or  physician  treatment.  We  received  one 
comment  requesting  that  we  clearly 
define  "frequent  treatment." 

We  concur  and  have  revised  that 
portion  of  the  criteria  to  require 
"episodes  of  ketoacidosis  or 
h3rpoglycemic  reactions  requiring  at 
least  three  hospitalizations  per  year  or 
weekly  visits  to  a  diabetic  care 
provider."  Similarly,  for  the  60  percent 
level  we  have  changed  the  requirement 
from  "occasional"  episodes  of 
ketoacidosis  or  hypoglycemic  reactions 
to  "episodes  of  ketoacidosis  or 
hypoglycemic  reactions  requiring  one  or 
two  hospitalizations  per  year  or  twice  a 
month  visits  to  a  diabetic  care 
provider."  The  change  from  a 
requirement  for  physician  treatment  to  a 
requirement  for  visits  to  a  diabetic  care 
provider  reflects  the  fact  that  diabetics 
are  usually  under  the  care  of  a 
multidisciplinary  diabetic  team,  and  at 
any  given  visit  may  see  a  nurse 
practitioner,  physician's  assistant,  etc. 

The  previous  schedule  required 
"severe  complications"  as  one  of  the 
alternative  criteria  for  the  100  percent 
level  of  diabetes  raeUitus  (DC  7913).  The 
proposed  revision  instead  required 
"severe  complications  such  as 
retinopathy  nephropathy, 
arteriosclerosis,  or  neuropathy"  as  one 
of  the  alternatives.  For  the  60  percent 
level  the  previous  schedul^  required 
"mild  complications,  such  as  pruritus 
ani,  mild  vascular  deficiejticies.  or 
beginning  diabetic  oculajl disturbances." 
The  proposed  revision  required  "mild 
comphcations  such  as  mild  vascular 


deficiencies  or  beginning  diabetic  ocular 
disturbances." 

A  commenter  stated  that  the  word 
"severe."  referring  to  comphcations  at 
the  100  percent  level  of  diabetes 
melhtus,  is  a  subjective  description  that 
should  be  changed. 

VA  agrees.  We  have  revised  the 
language  at  both  the  60  and  100  percent 
levels  to  make  it  more  objective, 
consistent  from  level  to  level,  and  more 
precise.  We  have  revised  the  100 
percent  criteria  to  require  comphcations 
that  would  be  compensable  if  separately 
evaluated  and  the  60  percent  criteria  to 
require  complications  that  would  not  be 
compensable  if  separately  evaluated. 
This  is  also  consistent  with  note  (1), 
following  DC  7913,  that  directs  that 
compensable  comphcations  of  diabetes 
melhtus  are  to  be  rated  separately 
unless  they  support  a  100  percent 
evaluation  and  that  noncompensable 
complications  are  considered  part  of  the 
diabetic  process  under  DC  7913. 

One  commenter  questioned  whether  a 
10  percent  evaluation  included  those 
with  Type  II  (adult  onset)  diabetes 
without  symptoms  and  not  following  a 
restricted  diet. 

The  criterion  we  proposed  for  the  10 
percent  level,  "controlled  by  restricted 
diet  only,"  refers  to  anyone  with 
diabetes  mellitus  mild  enough  not  to 
require  insulin  or  oral  hypoglycemics. 
For  the  sake  of  greater  clarity,  we  have 
revised  the  requirement  for  zero  percent 
to  "manageable  by  restricted  diet  only." 
This  does  not  represent  a  substantive 
change. 

A  proposed  note  under  diabetes 
melhtus  (EX:  7913)  stated  that  when 
diabetes  melhtus  has  been  definitely 
diagnosed,  a  glucose  tolerance  test  need 
not  be  ordered  solely  for  rating 
purposes.  A  commenter  said  that  the 
term  "definitely  diagnosed"  is  an 
entirely  subjective  descriptor. 

To  assure  that  there  is  no 
misunderstanding  about  the  meaning, 
we  have  changed  the  term  "definitely 
diagnosed"  to  "conclusively 
diagnosed."  The  intent  of  the  term 
"conclusively  diagnosed"  is  to  indicate 
those  individuals  who  have  a  diagnosis 
of  diabetes  mellitus  that  has  been 
established  through  the  usual  medical 
means,  both  qhnical  and  laboratory,  and 
to  exclude  those  with  insufficient 
evidence  to  support  a  clear  diagnosis. 

One  commenter  stated  that  the 
revision  should  address  the  basic 
concept  of  lost  earnings  due  to  time  lost 
from  work.  He  suggested  no  alternatives 

hi  our  judgment,  the  evaluation 
criteria  we  have  provided  are  clearly 
linked  to  lost  earnings  because  they 
include  such  things  as  periods  of 
hospitahzation,  episodes  of 


incapacitating  symptoms,  muscular 
weakness,  arthropathy,  fatigabihty,  etc., 
all  of  which  may  affect  the  abiUty  to 
work.  Furthermore,  we  have  provided 
criteria  for  the  100  percent  levels  that 
indicate  a  degree  of  severity  that  would 
render  the  average  person  completely 
unable  to  work.  Thus  the  proposed 
criteria  do  address  the  effects  of  time 
lost  from  work. 

An  additional  general  comment  was 
that  recently  disdiarged  veterans  would 
be  discriminated  against  by  being 
evaluated  under  the  revised  rating 
schedule,  which  he  said  is 
"deliberalized". 

VA  disagrees.  38  U.  S.  C.  gives  the 
Secretary  the  authority  to  readjust  the 
schedule  of  ratings  fitim  time  to  time  in 
accordance  with  experience.  The 
significant  medical  advances  that  have 
occurred  since  1943  form  part  of  the 
experience  that  must  be  taken  into 
account  in  revising  the  rating  schedule. 
In  order  to  assure  fair  and  consistent 
evaluations  for  veterans,  the  schedule 
must  reflect  actual  residuals  of  disease 
or  injuries,  not  what  residuals  might 
have  been  in  the  past.  Furthermore, 
Congress  foresaw  that  evaluations  might 
change  when  the  rating  schedule  is 
revised  and  amended  38  U.S.C.  1155  to 
prohibit  a  reduction  in  a  veteran's 
disabiUty  rating  because  of  a 
readjustment  of  the  rating  schedule 
unless  an  improvement  in  the  disability 
has  been  shown. 

The  previous  schedule  had  a  100 
percent  evaluation  for  one  year 
following  the  cessation  of  treatment  of 
malignancies.  We  proposed  that  the  100 
percent  evaluation  continue  indefinitely 
but  that  there  be  a  mandatory  VA 
examination  six  months  following  the 
cessation  of  treatment,  with  any  change 
in  evaluation  based  on  that  or  any 
subsequent  examination,  to  be 
implemented  under  the  provisions  of  38 
CFR  3.105(e).  Three  commenters 
recommended  that  VA  retain  the 
evaluation  criteria  from  the  previous 
schedule. 

We  do  not  concur.  An  examination 
six  months  following  the  cessation  of 
treatment  affords  sufficient  time  for 
convalescence  and  stabihzation  of 
residuals  because  the  rule  requires  an 
examination,  not  a  reduction,  six 
months  after  the  cessation  of  treatment. 
In  fact,  the  rule  precludes  a  reduction  at 
that  time  because  the  process  of  re- 
evaluation  does  not  begin  imtil  then. 

First,  there  must  be  a  VA  examination 
six  months  after  completion  of 
treatment.  If  the  results  of  that  or  any 
subsequent  examination  warrant  a 
reduction  in  evaluation,  the  reduction 
will  be  implemented  under  the 
provisions  of  38  CFR  3.1G5(e),  which 
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require  a  60  day  notice  before  VA 
reduces  an  evaluation  and  an  additional 
60  day  notice  before  the  reduced 
evaluation  takes  effect.  The  revision  not 
only  requires  a  current  examination  to 
assure  that  all  residuals  are 
documented,  but  also  offers  the  veteran 
more  contemporaneous  notice  of  any 
proposed  action  and  expands  the 
veteran's  opportimity  to  present 
evidence  showing  that  the  proposed 
action  should  not  be  taken.  In  our 
judgment,  this  method  will  better 
ensiure  that  actual  side-effects  and 
recuperation  times  are  taken  into 
account  because  they  will  be  noted  on 
the  required  VA  exam. 

Because  of  commenters'  concerns, 
however,  we  have  revised  the  note 
under  this  code  so  that  it  cannot  be 
misinterpreted  as  requiring  a  reduction 
six  months  after  treatment  is  terminated. 
We  have  also  added  to  the  note  a 
direction  to  rate  on  residuals,  if  there 
has  been  no  local  recurrence  or 
metastasis,  in  order  to  make  these 
provisions  consistent  with  those  we 
provided  for  maUgnancies  of  the  revised 
genitourinary  system.  This  is  not  a 
substantive  change,  but  has  been  made 
to  provide  further  clarity,  as  well  as 
internal  consistency  within  the  rating 
schedule. 

One  commenter  said  that  VA 
exceeded  its  mandate  by  proposing  the 
change  in  convalescence. 

VA  does  not  concur.  VA's  mandate 
arises  from  38  U.S.C.  1155,  which 
authorizes  the  Secretary  to  readjust  the 
rating  schedule  from  time  to  time  in 
accordance  with  experience. 

Another  commenter  objected  to  the 
change  in  convalescence,  saying  that  the 
average  person  would  require  at  least  12 
months  of  convalescence  for  brain 
surgery. 

VA  does  not  agree.  The  convalescent 
periods  adopted  in  this  change 
represent,  in  our  judgment,  based  on 
sound  medical  advice,  neither  the 
longest  nor  shortest  periods  that  any 
individual  patient  might  require  for 
recovery,  but  the  usual  or  normal 
periods  during  which  a  normal  patient, 
under  normal  circumstances,  would  be 
expected  to  recover  from  a  specific 
condition  or  surgical  procediu^. 
Furthermore,  these  convalescent  periods 
represent  the  point  at  which  the 
individual  patient's  condition  is  to  be 
evaluated  by  examination,  and  do  not 
preclude  an  extension  of  a  total 
evaluation,  if  appropriate,  based  on  the 
individual  patient's  condition. 

Another  commenter  said  that  the 
proposed  changes  in  convalescent 
periods  appear  to  be  purely 
economically  based. 


The  myriad  of  advances  in  medicine 
that  have  occurred  since  1945.  such  as 
early  ambulation,  better  surgical 
techniques,  new  anesthetics,  and  better 
control  of  infectious  diseases,  have  led 
to  strikingly  shorter  periods  of 
convalescence  after  both  medical  and 
s^u^ical  treatment.  The  revisions  were 
proposed  based  on  medical 
considerations;  no  cost  studies  or 
projections  were  conducted  in 
conjunction  with  this  review.  Cost 
cutting  was  therefore  not  an  issue. 

One  commenter  stated  that  applying 
§  3.105(e)  will  cause  significant 
problems  from  an  administrative 
standpoint  and  will  often  significantly 
lengthen  the  periods  for  which  a 
convalescent  rate  is  paid. 

VA  believes  that  the  changes  in 
convalescence  following  treatment  of 
malignemcy  where  §  3.105(e)  must  be 
applied  can  be  implemented  without 
serious  administrative  problems. 
Similar  changes  are  being  made  in  each 
body  system,  and  any  procedural 
changes  that  may  be  necessary  to 
implement  the  new  process  will  be 
made  as  needed.  We  have  included  the 
implementation  of  the  provisions  of 
§  3.105(e)  to  assure  that  veterans  are 
afforded  due  process  before 
convalescent  ratings  are  reduced,  and  if 
administrative  delays  do  occur  from 
time  to  time,  they  cannot  operate  to  the 
disadvantage  of  veterans.  Also,  since 
§  3.105(e)  apphes  only  to  reductions  in 
"compensation  payments  currently 
being  made,"  it  need  not  be  appUed  in 
cases  where  a  total  evaluation  will  be 
assigned  and  reduced  retroactively. 

One  commenter  urged  that  VA 
provide  zero  percent  evaluations  for  all 
diagnostic  codes. 

We  do  not  agree.  On  October  6. 1993 
VA  revised  its  regulation  addressing  the 
issue  of  zero  percent  evaluations  (38 
CFR  4.31)  to  authorize  assigiunent  of  a 
zero  percent  evaluation  for  any 
disability  in  the  rating  schedule  when 
minimum  requirements  for  a 
compensable  evaluation  are  not  met.  In 
general,  that  regulatory  provision 
precludes  the  need  for  zero  percent 
evaluation  criteria.  We  have  retained 
zero  percent  evaluation  criteria  only 
when  necessary  to  give  the  rater  clear 
and  unambiguous  instructions  on  rating 
where  it  might  otherwise  be  unclear 
whether  conunonly  occurring  minor 
findings  warrant  a  compensable 
evaluation. 

One  commenter  noted  that  veterans 
are  receiving  diagnoses  of 
hyperhpidemia,  elevated  triglycerides, 
and  elevated  cholesterol,  and  the 
commenter  asked  that  we  address  the 
handling  of  claims  for  these  findings. 


The  diagnoses  listed  by  the 
commenter  are  actually  laboratory  test 
results,  and  are  not,  in  and  of 
themselves,  disabilities.  They  are. 
therefore,  not  appropriate  entities  for 
the  rating  schedule  to  address.  In 
addition,  they  have  no  special 
relationship  to  the  endocrine  system. 

We  have  made  several  additional 
changes  based  on  our  own  review  of  the 
proposed  regulation.  For  example,  we 
edited  the  proposed  note  under 
mahgnant  neoplasm  (DC  7914)  by 
modifying  the  sentence  "Any  change  in 
evaluation  based  upon  that  examination 
shall  be  subject  to  the  provisions  of 
§  3.105(e)  of  this  chapter"  to  "Any 
change  in  evaluation  based  upon  that  or 
any  subsequent  examination  shall  be 
subject  to  the  provisions  of  §  3.105(e)  of 
this  chapter."  The  change  assures  that 
the  veteran  will  be  given  the  notices 
described  above  regardless  of  when  an 
examination  leading  to  a  proposed 
change  in  evaluation  is  done  and  is 
consistent  with  changes  we  have  made 
in  the  revision  of  other  portions  of  the 
rating  schedule.  This  represents  no 
substantive  change. 

The  previous  schedule  had  a  note 
under  DC  7900,  hyperthyroidism, 
addressing  the  issue  of  evaluating 
hyperthvToid  heart  disease  if  disease  of 
the  heart  predominates.  We  have 
expanded  the  note  for  clarity  by  adding 
"if  doing  so  would  result  in  a  higher 
evaluation  than  using  the  criteria 
above." 

We  also  made  a  nonsubstantive 
editorial  change  in  the  note  following 
pheochromocvtoma  (DC  7918)  from  the 
proposal  to  rate  hyperpituitarism, 
hyperaldosteronism  and 
pheochromocvtoma  as  malignant  or 
benign  neoplasm  under  DC  7914  or 
7915,  whichever  is  applicable,  to  a 
direction  to  evaluate  those  conditions 
under  benign  or  malignant  neoplasms  as 
appropriate. 

For  the  sake  of  greater  clarity  and  ease 
of  comparison,  we  rearranged  the  order 
of  the  criteria  for  diabetes  mellitus  (DC 
7913)  regarding  need  for  insulin  or  an 
oral  hypoglycemic  agent,  diet,  and 
regulation  of  activities,  putting  them  in 
the  same  order  at  all  levels  where  they 
appear.  This  does  not  represent  a 
substantive  change. 

We  proposed  that  constipation  be  one 
of  the  criteria  for  the  60  percent  level  of 
hypoparathyroidism  (DC  7905). 
However,  because  standard  medical 
textbooks  such  as  "The  Merck  Manual" 
and  "Williams  Textbook  of 
Endocrinology"  do  not  include  it  as  a 
characteristic  clinical  manifestation  of 
hypoparathyroidism,  we  have 
concluded  that  it  is  not  appropriate  as 
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part  of  VA's  evaluation  criteria,  and  we 
have,  therefore,  removed  it. 

We  proposed  that  DC  7901  (thyroid 
gland,  toxic  adenoma  of]  be  rated  as  DC 
7900  (hyperthyroidism).  For  the 
convenience  of  rating  specialists,  we 
have  instead  repeated  the  rating  criteria 
for  DC  7900  under  DC  7901.  For  the 
same  reason,  we  have  repeated  the  note 
under  DC  7914,  which  explains 
evaluation  of  malignant  neoplasms, 
under  C-cell  hyperplasia  of  the  thyroid 
(DC  7919).  rather  than  instructing  to  rate 
C-cell  hyperplasia  of  the  thyroid  as 
malignant  neoplasm,  as  we  proposed. 
These  changes  reduce  the  risk  of  error 
because  the  necessary  criteria  are 
closely  associated  with  the  diagnostic 
code  rather  than  on  another  page,  and 
they  also  save  time  for  the  rating 
specialist.  They  do  not  represent 
substantive  changes. 

We  have  made  additional 
nonsubstantive  editorial  changes  in 
language  by  substituting  "evaluate"  for 
"rate"  in  several  instances  and  by 
changing  "neoplasms"  to  "neoplasm"  in 
DC's  7914  and  7915.  for  internal 
consistency  in  the  rating  schedule. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  with  the 
amendments  noted  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulator\' 
Flexibihty  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30.  1993. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits,  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved.  December  5,  1995. 
JesM  Brown. 

Secretary  of  Veterans  Affairs 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  4.  subpart  B,  is 
amended  as  set  forth  below: 


PART  4— SCHEDULE  FOR  RATING 
DtSABILUIES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155. 

Subpart  B— Disability  Ratings 

2.  Section  4.119  is  revised  to  read  as 
follows: 

$  4. 1 1 9    Schedut*  of  ratings— «ndocr1n« 
system. 


7900  HyperttTyroidism 

Thyroid  enlargement,  tactiycarcfia 
(rTX)re  than  100  beats  per  minute), 
eye  invotvement  muscular  weak- 
ness, loss  of  weight,  and  sympa- 
ttietic  nervous  system,  cardio- 
vascular, or  astrotntestinal  symp- 
toms   

Emotional  instability,  tachycardia, 
fatigability,  arxl  increased  pulse 
pressure  or  t)lood  pressure  

Tachycardia,  trenwr,  and  increased 
pulse  pressure  or  blood  pressure 

Tachycardia,  which  may  be  intermit- 
tenl.  and  trerrxx.  or;  continuous 
medication  required  for  corrtrol 

Note  (1):  If  disease  of  the  heart  is 
the  predominant  finding,  evaluate 
as  hyperthyroid  heart  disease  (DC 
7006)  if  doing  so  would  result  in  a 
higher  evaluation  than  using  the 
criteria  above. 

NOTE  (2):  If  ophthalmopathy  is  the 
sole  finding,  evaluate  as  field  vi- 
sion, impairment  of  (DC  6080); 
diplopia  (DC  6090);  or  impairment 
of  central  visual  acuity  (DC  6061- 
6079). 

7901  Thyro<d  gland,  toxic  adenoma  of 
Thyroid     enlargement,     tachycardia 

(more  than  1CX)  beats  per  minute), 
eye  invotvemerrt,  muscular  weak- 
ness, toss  of  weight,  and  sympa- 
thetic nervous  system,  cardio- 
vascular, or  gastrointestinal  symp- 
toms   

Emotional  instatxilty.  tachycardia, 
fatigability,  and  increased  pulse 
pressure  or  tikxxj  pressure  

Tachycardia,  tremor,  arxj  increased 
pulse  pressure  or  plood  pressure 

Tachycardia,  which  may  be  intermit- 
tent, and  tremor,  or;  continuous 
medcation  required  for  control 

Note  (1):  If  disease  of  the  heart  is 
Vne  predominant  finding,  evaluate 
as  hyperthyroid  heart  disease  (IX^ 
7008)  if  doir^g  so  woukj  result  in  a 
higher  evaluation  tfuin  using  ttie 
criteria  above. 

Note  (2):  if  ophthalmopathy  is  the 
sole  finding,  evaluate  as  fiekj  vi- 
sion, impairment  of  (DC  6080); 
diplopia  (DC  6090);  or  impairment 
of  central  visual  acuity  (DC  6061- 
6079). 

7902  Thyroid    gland,    nontoxic    ade- 
noma of 


Rat- 
ing 


Rat- 
ing 


100 


60 


30 


10 


100 


60 


30 


10 


With  disfigurement  of  the  head  or 
neck  

Without  disfigurement  of  the  head  or 
neck 

note:  If  there  are  symptoms  due  to 
pressure  on  adjacent  organs  such 
as  ttie  trachea,  larynx,  or  esopha- 
gus, evahjate  urxJer  the  diagnostic 
code  for  disability  of  that  organ,  if 
doing  so  woukJ  resuK  in  a  higher 
evaluatton  than  using  this  diag- 
nostic code. 

7903  Hypothyroidism 

Cokj  intolerance,  muscular  weak- 
ness, cardiovascular  involvement, 
mental  disturtiance  (dementia, 
slowing  of  thought,  depresskxi). 
bradycardia  (less  ttian  60  beats 
per  minute),  and  sleepiness 

Muscular  weakness,  mental  disturt>- 
ance.  and  weight  gain 

Fatigability,  constipation,  and  mental 
sluggishness 

Fatigability,  or.  continuous  medica- 
tion required  for  control  

7904  Hyperparattryroidism 
Gerwralized  decak:ifk»tion  of  borws. 

kkjney  stones,  gastrointestinal 
symptoms  (nausea,  vomiting,  ano- 
rexia, constipation,  weight  toss,  or 
peptK  uk^r),  and  weakness 

Gastrointestinal  symptoms  and 
weakness 

Continuous  medicatton  required  for 
corrtrol 

NOTE:  Foltowing  surgery  or  treat- 
ment, evaluate  as  digestive,  skele- 
tal, renal,  or  cardk>vascular  residu- 
als or  as  endocrine  dysfunctton. 

7905  HypoparathyrokJism 

Marked  neuromuscular  excitatxiity 
(such  as  convulstons.  muscular 
spasms  (tetany),  or  laryngeal 
stridor)  plus  eittwr  cataract  or  evi- 
dence of  increased  intracranial 
pressure  (such  as  papilledema)  .... 

Marked  neuromuscular  excitability, 
or;  parestfiesias  (of  arms,  legs,  or 
circumoral  area)  plus  either  cata- 
ract or  evklence  of  increased 
intracranial  pressure 

Continuous  medk:ation  required  for 
control  

7907  Cushing's  syndrome 

As  active,  progressive  disease  irv 
cluding  toss  of  muscle  strength, 
areas  of  osteoporosis,  hyper- 
tenston,  weakness,  and  enlarge- 
ment of  pituitary  or  adrenal  gland 

Loss  of  muscle  strength  and  en- 
largement of  pituitary  or  adrenal 
gland 

With  striae,  obesity,  moon  face,  glu- 
cose intolerance,  and  vascular  fra- 
gility   

note:  With  recovery  or  control, 
evaluate  as  residuals  of  adrenal 
insufficiency  or  cardiovascular, 
psychiathc,  skin,  or  skeletal  conv 
pltoatkxis  under  appropriate  diag- 
nostKcode. 

7908  Acromegaly 


20 


100 


60 


30 


10 


100 


60 


10 


100 


60 


10 


100 


60 


30 


Evidence  of  increased  intracranial 
pressure  (such  as  visual  fieU  de- 
fect), arthropattiy,  glucose  intoler- 
ance, and  eittier  hypertenston  or 
cardiomegaly  

Arthropathy,  glucose  Intolerance, 
and  hypertenston 

Enlargement  of  acral  parts  or  over- 
growth of  tong  bones,  and  en- 
larged sella  turcica  

7909    Diat>etes  InsipkJus 

Polyuria  with  near-corrtinuous  thirst, 
and  more  than  two  documerrted 
episodes  of  dehydration  requiring 
parenteral  hydratton  in  the  past 
year 

Polyuria  with  near-continuous  thirst, 
and  one  or  two  documented  epi- 
sodes of  dehydration  requiring 
parenteral  hydration  in  the  past 
year 

Polyuria  with  near-continuous  thirst, 

.  and  one  or  more  episodes  of  de- 
hydratton  in  the  past  year  not  re- 
quiring parenteral  hydratton 

Polyuria  with  near-continuous  thirst 
7911    Addison's     disease     (Adrenal 

Corttoal  Hypofunctton) 

Four  or  nxire  crises  during  the  past 
year 

Three  crises  during  the  past  year,  or; 
five  or  more  episodes  during  ttie 
past  year 

One  or  two  crises  during  the  past 
year,  or;  two  to  four  episodes  dur- 
irtg  ttie  past  year.  or.  weakness 
and  fatigatxiity,  or;  corttoosteroid 
ttierapy  required  for  control 

Note  (1):  An  Addisonian  "crisis" 
consists  of  the  rapid  onset  of  pe- 
ripheral vascular  collapse  (with 
acute  hypotenston  and  shock), 
with  findings  ttiat  may  include: 
anorexia;  nausea;  vomiting;  detiy- 
dratton;  profourxj  weakness;  pain 
in  atxlomen,  legs,  and  t>ack;  fever; 
apathy,  and  depressed  mentation 
with  possible  progresston  to  coma, 
renal  shutdown,  and  death. 

Note  (2):  An  Addisonian  "episode." 
for  VA  purposes,  is  a  less  acute 
.  arvj  less  severe  event  than  an 
Addisonian  crisis  and  may  consist 
of  anorexia,  nausea,  vomiting,  dt- 
arrhea.  detiydratton.  weakness, 
malaise,  orthostatk:  hypotension, 
or  hypoglycemia,  but  no  peripheral 
vascular  collapse. 

Note  (3):  Tut)ercutous  Addison's  dis- 
ease will  be  evaluated  as  active  or 
inactive  tut)ercutosis.  If  inactive. 
these  evaluattohs  are  not  to  be 
combined  with  ttw  graduated  rat- 
ings of  50  percent  or  30  percent 
for  nor>-pulmonary  tut)ercutosis 
specified  under  §  4.88b.  Assign 
tfie  higtier  rating. 

7912  Pluriglandular  syndrome 
Evaluate  according  to  major  mani- 

festattons. 

7913  DiatMtes  mellitus 


100 


60 


30 


100 


60 


40 
20 


60 


40 


20 


Requiring  nwre  ttian  one  daily  injec- 
txm  of  insulin,  restricted  diet  and 
regulatton  of  activities  (avoidance 
of  strenuous  occupattonal  and  rec- 
reational activities)  with  episodes 
of  ketoackjosts  or  hypogtycemk: 
reactions  requiring  at  least  three 
hospitalizations  per  year  or  weekly 
visits  to  a  diatwtk:  care  provkJer. 
plus  either  progressive  toss  of 
weight  and  strer^  or  compiica- 
ttons  that  wouU  be  compensable  if 
separately  evakjated  

Requiring  insulin,  restricted  diet,  and 
regulation  of  activities  with  epi- 
sodes of  ketoackk>sis  or  hypo- 
glyctme  reacttons  requiring  one 
or  two  hospitaUzattons  per  year  or 
twtoe  a  month  visits  to  a  diatwtic 
care  provkJer.  plus  compik:attons 
that  woukJ  not  be  corrpensatiie  if 
separately  evakjated  

Requiring  insulin,  restricted  diet,  arxJ 
regulation  of  activities 

Requiring  insulin  arxJ  restricted  diet, 
or;  oral  hypoglycemic  agent  and 
restricted  diet 

Manageable  by  restricted  diet  only  ... 

Note  (1):  Evaluate  compensable 
complicattons  of  diabetes  sepa- 
rately unless  they  are  part  of  ttie 
criteria  used  to  support  a  100  per- 
cent evaluatKNi.  Noncompensat>le 
compltoattons  are  conskJered  part 
of  the  diabetx:  process  under  diag- 
nosttocode  7913. 

Note  (2):  When  diabetes  mellitus 
has  been  conclusively  duignosed, 
do  not  request  a  glucose  tolerance 
test  solely  for  rating  purposes. 

7914  Neoplasm,  malignant,  any  spec- 
ified part  of  Vne  endocrine  system  .... 
Note:  A  rating  of  100  percent  shall 

continue  beyond  the  cessatton  of 
any  surgtoal.  X-ray,  antineoplastk: 
chemottierapy  or  ottier  tfierapeutk: 
procedure.  Six  months  after  dis- 
continuance of  such  treatment,  ttie 
appropriate  disability  rating  shaN 
be  determined  t>y  mandatory  VA 
examinatton.  Any  change  in  eval- 
uation based  upon  that  or  any 
sut>sequent  examinatton  shall  be 
subject  to  ttie  provistons  of 
§3. 105(e)  of  this  chapter.  If  there 
has  been  no  tocal  recurrerx:e  or 
metastasis,  rate  on  reskiuals. 

7915  Neoplasm,  t>enign.  any  speci- 
fied part  of  the  endocrine  system 
rate  as  residuals  of  endocrine  dys- 
functton. 

7916  Hyperpituitarism  (prolactin  se- 
creting pituitary  dysfunctton) 

7917  HyperakJosteronism  (benign  or 
malignant) 

7918  Ptieoctiromocytoma  (l)enign  or 
malignant) 

Note:  Evahjate  diagnostk:  codes 
7916,  7917,  and  7918  as  malig- 
nant or  benign  neoplasm  as  ap- 
propriate. 

7919  C-cell  hyperplasia  of  the  thyroid 


100 


60 


40 


note:  a  rating  of  100  percent  shal 
continue  beyond  the  cessation  of 
any  surgtoal.  X-ray,  antineoplastic 
chemotherapy  or  ottier  therapeute 
procedure.  Six  months  after  dB- 
conbnuance  of  such  treatment,  ttie 
appropriate  d»abiity  rating  shaR 
be  determined  by  mandatory  VA 
examinatton.  Any  ctiange  in  eval- 
uatton  tiased  upon  ttiat  or  any 
sutxsequent  examinatton  shal  be 
subject  to  ttie  proNostons  oi 
§3.105<e)  of  this  chapter.  If  there 
has  been  no  tocal  recurrence  or 
metastasis,  rate  on  reskjuals. 
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Board  of  Veterans'  Appeals 

38  CFR  Parts  19  and  20 
RtN  2900-^H16 


20    Appeals  Regulations,  Rules  of 
10    Practice:  Single  Member  and  Panel 

Decisions;  Reconsiderations;  Order  of 

Consideration 

AGENCY:  Department  of  Veterans  .Affairs 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Appeals  Regulations  and  Rules  of 
Practice  of  the  Board  of  Veterans' ' 
Appeals.  The  amendments  incorporate 
recent  statutory  changes  (including 
provisions  to  allow  matters  to  be 
100    decided  by  individual  Board  members), 
set  forth  procedures  regarding 
reconsideration  of  decisions,  change 
office  names  and  designations  due  to 
administrative  changes  within  the 
Board,  and  make  other  nonsubstantive 
changes. 

DATES:  Effective  Date:  This  final  rule  is 
effective  May  7,  1996. 

Applicability  Dates:  The 
incorporation  of  statutory  provisions 
and  statutory  interpretations  contained 
in  this  final  rule  will  be  apphed 
retroactively  from  the  effective  dates  of 
the  statutory  provisions.  For  more 
information  concerning  the  application 
of  the  provisions  of  this  final  rule,  see 
the  SUPPLEMENTARY  INFORMATION  section 
FOR  FURTHER  mFOfUMATION  CONTACT: 
Steven  L.  Keller.  Chief  Counsel.  Board 
of  Veterans'  Appeals.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington,  DC  20420  (202-565- 
5978). 

SUPPI^MENTARY  INFORMATION:  This 
document  amends  the  Appeals 
Regulations.  38  CFR  Part  19.  and  the 
1 00    Rules  of  Practice,  38  CFR  Part  20,  of  the 
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Board  of  Veterans'  Appeals  (Board).  The 
Board  adjudicates  appeals  of  denials  of 
claims  for  veterans'  benefits. 

Public  Uw  103-271 

In  large  part,  the  amendments  made 
by  this  docimient  reflect  statutory 
changes  made  by  Public  Law  103-271 

Changes  are  made  to  §§  19.3.  19.9, 
19.11.  19.12.  19.76.  20.3.  20.102.  20.401. 
20.606.  20  700,  20.702  through  20.705, 
20.707  through  20  708,  20.711,  20.714 
through  20.717,  20.901.  20.1003.  and 
20.1100.  to  reflect  that,  under  Public 
Law  103-271.  the  Board's  Chairman 
may  assign  matters,  including  hearings, 
to  individual  Board  members  or  to 
panels  of  three  or  more  members. 

Changes  are  made  to  §§  19  3.  19.11, 
20.102,  20  608.  20  707,  20  711.  20.717. 
and  20  1304  to  reflect  that,  under  Public 
Law  103-271,  a  proceeding  may  not  be 
assigned  to  the  Chairman  as  an 
individual  member  but  that  the 
Chairman  may  participate  in  a 
proceeding  assigned  to  a  panel,  or  in  a 
reconsideration  assigned  to  a  panel,  and 
to  reflect  how  a  reconsideration  panel  is 
to  be  constituted. 

Changes  are  made  to  §§  19  11  and 
20.707  to  reflect  that,  under  Public  Law 
103-271.  reconsideration  of  a  matter 
heard  by  a  single  member  shall  bt; 
referred  to  a  panel  of  not  less  than  three 
Board  members,  that  reconsideration  of 
a  matter  heard  by  a  panel  of  members 
shall  be  referred  to  an  enlarged  panel, 
and  that  a  reconsideration  panel  may 
not  include  any  member  who  made  the 
decision  that  is  being  reconsidered. 

Changes  are  made  to  §^  19.75  and 
20  704  to  reflect  that,  under  Public  Law 
103-271,  hearings  at  a  facility  within 
the  area  served  by  a  VA  regional  office 
shall  be  scheduled  to  be  held  m  the 
order  in  which  rtjquested,  but  may  be 
scheduled  earlier  if  the  appellant  is 
seriously  ill  or  under  severe  financial 

hardship 

Changes  are  made  to  »j  20  3  to  refiet-t 
that,  under  Public  Law  103-271.  in  Ueu 
of  a  personal  hearing,  an  appellant  may 
participate  in  a  Board  hearing  through 
picture  or  through  voice  transmission, 
by  electronic  or  other  means,  with  the 
Board  member  or  members  at  the 
Board's  principal  location. 

Miscellaneous 

In  addition,  definitions  of  "elo<:troni( 
hearing  "  and  "presiding  member"  have 
been  added  to  §  20  3  to  reflei;t  the 
Board's  interpretation  of  Public  Law 
103-271  and,  in  §20  900,  paragraph  (b) 
has  been  revised  and  paragraph  (d) 
added  to  reflect  the  Board's 
interpretation  of  the  requirement, 
established  by  Public  Law  103-446, 
Section  302,  that  cases  remanded  by  the 


Court  of  Veterans  Appeals  be  treated 
expeditiously. 

Further,  §  19.11(b)  has  been  amended 
to  provide  that  reconsideration  panels 
are  to  be  enlarged  in  increments  of  three 
as  necessary  to  obtain  a  majority 
decision.  This  constitutes  the  policy  for 
the  Board  to  use  in  implementing  the 
provisions  of  Public  Law  103-271. 

Finally.  Parts  19  and  20  are  amended 
to  update  current  titles  and  designations 
within  the  Board,  and  to  make  other 
nonsubstantive  changes. 

This  final  rule  consists  of 
incorporation  of  statutory  provisions, 
interpretive  rules,  rules  of  agency 
procedure  or  practice,  and 
nonsubstantive  changes  and.  therefore, 
is  not  subject  to  the  notice  and  comment 
and  effective  date  provisions  of  5  U.S.C. 
553 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  use.  601-602.  since  it  does 
not  contain  any  substantive  provisions. 
This  final  rule  would  not  cause  a 
significant  effect  on  any  entities. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

incorporation  of  statutory  provisions 
and  statutory  interpretations  made  by 
this  final  rule  will  be  applied 
retroactively  from  the  effective  dates  of 
the  statutory  provisions.  The  dates  of 
application  for  such  changes  and  for 
certain  of  the  nonsubstantive  changes 
made  for  clarity,  to  correct 
typographical  errors,  or  to  reflect 
statutory  recodification  changes  are  as 
follows: 

July  1 ,  1994.  §§  19.3(a)  and  (b):  19.4; 
19.9. 19. 11;  19.12(b);  19.75;  19.76; 
20  3(h)  and  (n);  20.102(c)  and  (d); 
20, 401(b);  20.606(a).  (b),  and  (d); 
20  608(b)(2);  20.700(b)  and  (d); 
20  702(a),  (c).  (d).  and  (o);  20.704(a).  (c). 
(d),  (e),  and  (f);  20.705(b);  20.707; 
20  708;  20  711(e)  and  (h);  20.714(a)(4); 
20  715,  20.716;  20  717(d):  20.901(e); 
20.1003.  20  1100(a);  and  20.1304(b): 
November  2.  1994:  §20.90C(b)  and 
(d) 

List  of  Subjects 

38CFRPart  19 

,^dmlnlstrative  practice  and 
procedure.  Claims,  Veterans. 

38  CFH  Part  20 

.Administrative  practice  and 
procedure.  Claims,  Lawyers,  Legal 
services.  Veterans. 


Approved:  April  30.  1996. 
iMse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  title  38  of  the  Code  of  Federal 
Regulations,  parts  19  and  20.  are 
amended  under  the  authority  of  Public 
Law  103-271.  108  Stat.  740.  and  Public 
Law  103-446.  108  Stat.  4645.  as  set 
forth  below: 

PART  19— BOARD  OF  VETERANS' 
APPEALS:  APPEALS  REGULATIONS 

1.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  38  U.S  C.  501(a) 

Subpart  A— Operation  of  the  Board  of 
Veterans'  Appeals 

2.  Section  19.2  is  revised  to  read  as 
follows: 

f19.2    Composition  of  the  Board. 

The  Board  consists  of  a  Chairman, 
Vice  Chairman.  Deputy  Vice  Chairmen. 
Members  and  professional, 
administrative,  clerical  and 
stenographic  personnel.  Deputy  Vice 
Chairmen  are  Members  of  the  Board 
who  are  appointed  to  that  office  by  the 
Secretary  upon  the  recommendation  of 
the  Chairman. 
(Authority:  38  U.S.C.  501(a),  512.  7101(a)) 

3.  Section  19.3  is  revised  to  read  as 
follows: 

1 19.3  Assignmont  of  proceeding*. 

(a)  Assignment.  The  Chairman  may 
assign  a  proceeding  instituted  before  the 
Board,  including  any  motion,  to  an 
individual  Member  or  to  a  panel  of  three 
or  more  Members  for  adjudication  or 
other  appropriate  action.  The  Chairman 
may  participate  in  a  proceeding 
assigned  to  a  panel  of  Members. 
(Authority:  38  U.S.C.  7102) 

(b)  Inability  to  serve.  If  a  Member  is 
unable  to  participate  in  the  disposition 
of  a  proceeding  or  motion  to  which  the 
Member  has  been  assigned,  the 
Chairman  may  assign  the  proceeding  or 
motion  to  another  Member  or  substitute 
another  Member  (in  the  case  of  a 
proceeding  or  motion  assigned  to  a 
panel). 

Authority:  38  U  S.C  7101(a),  7102)     ■ 

1 19.4  [Amendod] 

In  §  19.4  the  authority  citation  is 
revised  to  read  as  follows: 
(Authority:  38  U.S.C.  7102.  7104,  7107) 

5.  Section  19.7  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

f19.7    The  decision. 
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(c)  A  decision  by  a  panel  of  Members 
will  be  by  a  majority  vote  of  the  panel 
Members. 

6.  Section  19.9  is  revised  to  read  as 
follows: 

§  19.9    Remand  for  furttter  development. 

When,  during  the  course  of  review,  it 
is  determined  that  further  evidence  or 
clarification  of  the  evidence  or 
correction  of  a  procedural  defect  is 
essential  for  a  proper  appellate  decision, 
a  Member  or  panel  of  Members  of  the 
Board  shall  remand  the  case  to  the 
agency  of  original  jurisdiction, 
specifying  the  action  to  be  undertaken. 

(Authority:  38  U.S.C.  7102.  7104(a)) 

7.  Section  19.11  is  revised  to  read  as 
follows: 

§  19.1 1    Reconsideration  panel. 

(a)  Assignment  of  Members.  When  a 
motion  for  reconsideration  is  allowed, 
the  Chairman  will  assign  a  panel  of 
three  or  more  Members  of  the  Board, 
which  may  include  the  Chairman,  to 
conduct  the  reconsideration. 

(b)  Number  of  Members  constituting  a 
reconsideration  panel.  In  the  case  of  a 
matter  originally  heard  by  a  single 
Member  of  the  Board,  the  case  shall  be 
referred  to  a  panel  of  three  Members  of 
the  Board.  In  the  case  of  a  matter 
originally  heard  by  a  panel  of  Members 
of  the  Board,  the  case  shall  be  referred 
to  an  enlarged  panel,  consisting  of  three 
or  more  Members  than  the  original 
panel.  In  order  to  obtain  a  majority 
opinion,  the  number  of  Members 
assigned  to  a  reconsideration  panel  may 
be  increased  in  successive  increments  of 
three. 

(c)  Members  included  in  the 
reconsideration  panel.  The 
reconsideration  panel  may  not  include 
any  Member  who  participated  in  the 
decision  that  is  being  reconsidered. 
Additional  Members  will  be  assigned  in 
accordance  with  paragraph  (b)  of  this 
section. 

(Authority:  38  U.S.C.  7102,  7103) 

8.  Section  19.12(b)  is  revised  to  read 
as  follows: 

§  1 9. 1 2    Disqualification  of  Ktombers. 


(b)  Appeal  on  same  issue  subsequent 
to  decision  on  administrative  appeal. 
Any  Member  of  the  Board  who  made  the 
decision  on  an  administrative  appeal 
will  disqualify  himself  or  herself  from 
acting  on  a  subsequent  appeal  by  the 
claimant  on  the  same  issue. 

(Authority:  38  U.S.C.  7102,  7104,  7106) 


Sut>part  B— Appeals  Processing  by 
Agency  of  Original  Jurisdiction 

§19.30    [Amended] 

9.  In  §  19.30  paragraph  (b).  is 
amended  by  removing  "VA  Form  1-9" 
and  adding,  in  its  place,  "VA  Form  9". 

§19.31    [Amended] 

10.  In  §  19.31,  the  last  sentence  is 
removed. 

§19.35    [Amended] 

11.  Section  19.35  is  amended  by 
removing  "VA  Form  1-8"  and  adding, 
in  its  place,  "VA  Form  8". 

Subpart  C— Administrative  Appeals 

12.  Section  19.51(a)(1)  is  revised  to 
read  as  follows: 

§19.51    Officials  authorized  to  file 
administratWe  appeals  and  time  limits  for 
filing. 

***** 

(a)  Central  Office— (I)  Officials.  The 
Under  Secretary  for  Benefits  or  a  service 
director  of  the  Veterans  Benefits 
Administration,  the  Under  Secretary  for 
Health  or  a  service  director  of  the 
Veterans  Health  Administration,  and  the 
General  Counsel. 


13.  The  heading  for  Subpart  D  is 
revised  to  read  as  follows: 

Subpart  D — Hearings  Before  the  Board 
of  Veterans'  Appeals  at  Department  of 
Veterans  Affairs  Field  Facilities 

14.  Section  19.75  is  revised  to  read  as 
follows: 

§19.75    Hearing  docket 

Hearings  on  appeal  held  at 
Department  of  Veterans  Affairs  field 
facilities  will  be  scheduled  for  each  area 
served  by  a  regional  office  in  the  order 
in  which  requests  for  such  hearings 
within  that  area  are  received  by  the 
Department  except  when  a  motion  to 
advance  the  case  on  the  hearing  docket 
is  granted  under  Rule  of  Practice  704(f) 
(38  CFR  20.704(f)). 

(Authority:  38  US  C.  7107) 

15.  Section  19.76  is  revised  to  read  as 
follows: 

§  19.76    Notice  of  time  and  place  of  hearing 
t>ef  ore  the  Board  of  Veterans'  Appeals  at 
Department  of  Veterans  Affairs  field 
facilities. 

The  agency  of  original  jurisdiction 
will  notify  the  appellant  and  his  or  her 
representative  of  the  place  and  time  of 
a  hearing  before  the  Board  of  Veterans' 
Appeals  at  a  Department  of  Veterans 
Affairs  field  facility  not  less  than  60 
days  prior  to  the  hearing  date.  This  time 
limitation  does  not  apply  to  hearings 


which  have  been  rescheduled  due  to  a 
postponement  requested  by  an 
appellant,  or  on  fads  or  her  behalf,  or  due 
to  the  prior  failure  of  an  appellant  to 
appear  at  a  scheduled  hearing  before  the 
Board  of  Veterans'  Appeals  at  a 
Department  of  Veterans  Affairs  field 
facility  with  good  cause.  The  right  to 
notice  at  least  60  days  in  advance  will 
be  deemed  to  have  been  waived  if  an 
appellant  accepts  an  earlier  hearing  date 
due  to  the  cancellation  of  another 
previously  scheduled  hearing. 
(Authmity:  38  U.S.C  7107) 

§  19.77    [Removed  and  revised] 

16.  Section  19.77  is  removed,  and 
revised. 

Subpart  E— Simultaneously  Contested 
Claims 

17.  Section  19.101  is  amended  by 
removing  "VA  Form  1-9"  and  adding, 
in  its  place,  "VA  Form  9". 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

18.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a) 
Sut>part  A — General 

19.  Section  20.3  is  amended  by 
redesignating  paragraphs  (h).  (i).  (j).  (k), 
(l).{m).and(n)as(i).  (j).(k).(l),  {m).(o). 
and  (p)  respectively,  and  adding  new- 
paragraphs  (h)  and  (n)  to  read  as 
follows: 

§20.3    Rule  3.  Definitions. 

•         *        *        »        • 

(h)  Electronic  hearing  means  a  hearing 
on  appeal  in  which  an  appellant  or  a 
representative  participates,  through 
voice  transmission  or  through  picture 
and  voice  transmission,  by  electronic  or 
other  means,  in  a  hearing  with  a 
Member  or  Members  sitting  at  the 
Board's  principal  location  in 
Washington.  I)C. 
***** 

(n)  Presiding  Member  means  that 
Member  of  the  Board  who  presides  over 
a  hearing,  whether  conducted  as  a  single 
Member  or  panel  hearing. 


Subpart  B — The  Board 

20.  In  §  20.102  paragraph  (d)  is 
removed,  and  paragraph  (c)  is  revised  to 
read  as  follows; 

§20.102.     Rule  102.  Delegation  of 
authority — Rules  of  Practice. 

***** 

(c)  The  authority  exercised  by  the 
Chairman  of  the  Board  of  Veterans" 


20450  Federal  Register  /  Vol.  61.  No.  89  /  Tuesday.  May  7.  1996  /  Rules  and  Regulations 


Appeals  described  in  Rules  2  and  606(e) 
(§§  20.2.  and  20.606(e)  of  this  part),  may 
also  be  exercised  by  the  Vice  Chairman 
of  the  Board;  by  Deputy  Vice  Chairmen 
of  the  Board;  and.  in  connection  with  a 
proceeding  or  motion  assigned  to  them 
by  the  Chairman,  by  a  Member  or 
Members  of  the  Board. 


Subpart  C — Commencement  and 
Perlaction  of  Appeal 

120.202    [AnwndMl] 

21.  Section  20.202  is  amended  by 
removing  "VA  Form  1-9"  and  adding, 
in  its  place,  "VA  Form  9". 

Subpart  E— Administrative  Appeals 

22.  In  §  20.401,  paragraph  (b)  is 
revised  to  read  as  follows 

S  20.401     Rule  401 .  Eftoct  of  itocision  on 
■dmtnistratlv*  or  margad  appMl  on 
cMmanft  appeltat*  rights. 
•        *         •         •         • 

fb)  Appeal  not  merged.  If  the  claimant 
does  not  authorize  merger,  normal 
appellate  rights  on  the  same  issue  are 
preserved,  and  the  Chairman  will  assign 
the  proceeding  to  a  Member  or  panel  of 
Members  of  the  Board  who  did  not 
make  the  decision  on  the  administrative 
appeal.  The  period  of  time  from  the  date 
of  notification  to  the  claimant  of  the 
administrative  appeal  to  the  date  of  the 
Board's  decision  on  the  administrative 
appeal  is  not  chargeable  to  the  claimant 
for  purposes  of  determining  the  time 
hmit  for  perfecting  his  or  her  separate 
appeal 


Subpart  &— Representation 

120.803    [AnMndad]    - 

23  Section  20.603(a)  is  amended  by 
removing  "VA  Form  2-22a"  and  adding, 
in  its  place.  "VA  Form  22a" 

§20.604    [Amen<tod] 

24  Section  20  604(a)  is  amended  by 
removing  "VA  Form  2-22a"  and  adding, 
in  its  place.  "VA  Form  22a  ' 

§20.606    [Anwntted] 

25  Section  20  605(c)  is  amended  by 
removing  "V.^  Form  2-22a "  and  adding, 
in  its  place.  'V,\  Form  22a". 

§20.606    (A(TMnd«d] 

26  In  §  20  606.  paragraph  (a)  is 
amended  by  removing  "iM-fore  traveling 
Sections  of  the  Board"   Paragraph  (h)  is 
amended  bv  removing    Chief,  Hearing 
Section  (014B)  '  and  adding,  .n  its  place, 
"Director,  .AilministrativH  SerMie 
(014)   .  and  by  removing    app«'als  l)efore 
traveling  Sections  of  the  Board"  and 
adding,  in  its  place,  "hearings  before  a 


Member  or  Members  of  the  Board  at 
Department  of  Veterans  field  facilities"; 
and  by  removing  "traveling  Section" 
and  adding,  in  its  place,  "hearing". 
Paragraph  (d)  is  amended  by  removing 
"Chief  of  Hearing  Section"  and  adding, 
in  its  place,  "Director  of  the 
Administrative  Service";  and  by 
removing  "proceedings  before  traveling 
Sections"  and  adding,  in  its  place, 
"hearings  before  a  Member  or 
Members";  and  by  revising  the  phrase 
"not  more  than  10  days  prior  to  the 
scheduled  hearing  date"  to  read,  "not 
less  than  10  days  prior  to  the  scheduled 
hearing  date,"  and  reinserting  it  directly 
after  the  first  appearance  of  "attomey-at- 
law"  in  thfi  second  sentence;  and 
removing  "traveling  Section"  in  the 
third  sentence  and  adding,  in  its  place, 
"hearing". 

§20.606    [Amended] 

27,  In  §  20.608.  paragraph  (b)(2).  the 
last  sentence  is  removed. 

28.  The  heading  for  Subpart  H  is 
revised  to  read  as  follows: 

Subpart  H— Hearings  on  Appeal 

29  In  §20,700,  paragraph  (b)  is 
amended  in  the  third  sentence  by 
removing  'f>ersonal ",  and  by  removing 
"of  the  hearing  panel  involved"  in  the 
last  sentence  and  adding,  in  its  place, 
"assigned  to  conduct  the  hearing"; 
paragraph  (d)  is  amended  in  the  second 
sentence  by  removing  "a  Board  of 
Veterans"  Appeals  hearing  panel"  and 
adding,  in  its  place,  "the  Board  of 
Veterans  Appeals",  and  by  removing 
"panel  members"  in  the  third  sentence 
and  adding,  in  its  place,  "Member  or 
Members  to  whom  the  appeal  has  been 
assigned  for  a  determination";  a  new 
paragraph  (e)  is  added;  and  the 
authority  citation  is  revised  to  read  as 
follows. 

§  20.700    Rule  700.  General. 
•         •         •         •         • 

(e)  Electronic  hearings.  When  suitable 
facilities  and  equipment  are  available, 
an  appellant  may  be  scheduled  for  an 
electronic  hearing.  Any  such  hearing 
will  be  in  lieu  of  a  hearing  held  by 
personally  appearing  before  a  Member 
or  panel  of  Members  of  the  Board  and 
shall  be  conducted  in  the  same  manner 
as.  and  considered  the  equivalent  of, 
such  a  hearing.  If  an  appellant  declines 
to  participate  in  an  electronic  hearing, 
the  appellant's  opportunity  to 
partK  ipatp  in  a  hearing  before  the  Board 
shall  not  be  affected 

(Authority:  18  L'  S  C  7102.  7105(a).  7107) 

§20.701    [Amandad] 

30  In  »»  20,701 ,  the  authority  citation 
is  revised  to  read  as  follows: 


(Authority:  38  U.S.C  7102,  7105,  7107) 

31.  Section  20.702  is  amended  by 
revising  the  last  sentence  in  paragraph 
(c)(1),  tJhe  last  two  sentences  in 
paragraph  (c)(2).  the  fourth  and  last 
sentences  in  paragraph  (d),  the  last 
sentence  in  paragraph  (e),  and  the 
authority  citations  for  paragraphs  (a) 
through  (e)  to  read  as  follows: 

§  2a702    Rule  702.  Scheduling  and  notice 
of  heertngs  conducted  by  the  Boerd  of 
Veterans'  Appeels  in  Washington,  DC. 

(a)*   *   • 

(Authority:  38  U.S.Q  7102.  7105(a),  7107) 


(b)*    *    • 
(Authority:  38  U.S.C.  7102.  7105(a).  7107) 

(c)  Requests  for  changes  in  hearing 
dates.  (1)  *  *   •  In  the  case  of  hearings 
to  be  conducted  by  the  Board  of 
Veterans'  Appeals  in  Washington.  DC. 
such  requests  for  a  new  hearing  date 
must  be  filed  with:  Director, 
Administrative  Service  (014).  Board  of 
Veterans'  Appeals.  810  Vermont 
Avenue.  NW..  Washington,  DC  20420. 

(2)  •   *   •  In  the  case  of  a  hearing 
conducted  by  the  Board  of  Veterans' 
Appeals  in  Washington.  DC.  whether 
good  cause  for  establishing  a  new 
hearing  date  has  been  shown  will  be 
determined  by  the  presiding  Member 
assigned  to  conduct  the  hearing.  In  the 
case  of  hearings  to  be  conducted  by  the 
Board  of  Veterans'  Appeals  in 
Washington,  DC,  the  motion  for  a  new 
hearing  date  must  be  filed  with: 
Director.  Administrative  Service  (014), 
Board  of  Veterans'  Appeals.  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420. 

(Authority:  38  U.S.C.  7102.  7105(a).  7105A. 

7107) 

(d)  Failure  to  appear  for  a  scheduled 
hearing.  '  *   *  In  the  case  of  hearings  to 
be  conducted  by  the  Board  of  Veterans' 
Appeals  in  Washington.  DC.  the  motion 
must  be  filed  with:  Director. 
Administrative  Service  (014).  Board  of 
Veterans'  Appeals.  810  Vermont 
Avenue.  NW.,  Washington,  DC  20420, 

*  *   •  In  the  case  of  hearings  before  the 
Board  of  Veterans'  Appeals  in 
Washington,  DC,  whether  good  cause  for 
such  failure  to  appear  has  been 
established  will  be  determined  by  the 
presiding  Member  assigned  to  conduct 
the  hearing. 

(Authority:  38  U.S.C  7102.  7105(a),  7105A, 

7107) 

(e)  Withdrawal  of  hearing  requests. 

*  *   •  In  the  case  of  hearings  to  be 
conducted  by  the  Board  of  Veterans' 
Appeals  in  Washington,  DC.  the  notice 
of  withdrawal  must  be  sent  to:  Director, 
Administrative  Service  (014),  Board  of 
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Veterans'  Appeals,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 

(Authority:  38  U.S.C  7102.  7105(a).  7107) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2900-0085) 

32.  Section  20.703  is  revised  to  read 
as  follows: 

f2a703    Rule  703.  When  rtght  arises  to 
hearing  before  the  Boerd  of  Veterans' 
Appeals  at  a  Deportment  of  Veterans  Affairs 
field  fadNty. 

A  hearing  before  the  Board  of 
Veterans'  Appeals  at  a  Department  of 
Veterans  Affairs  field  facility  is  a 
"hearing  on  appeal."  Accordingly,  there 
is  no  right  to  such  a  hearing  until  a 
Notice  of  Disagreement  has  been  filed. 
Any  request  for  such  a  hearing  filed 
with  a  Notice  of  Disagreement,  or  filed 
subsequent  to  the  filing  of  a  Notice  of 
Disagreement,  will  be  accepted  by  the 
agency  of  original  jurisdiction.  Requests 
for  such  hearings  filed  before  a  Notice 
of  Disagreement  has  been  filed,  or  after 
the  Boaid  has  entered  a  final  decision  in 
the  case  on  the  issue  (or  issues) 
appealed  will  be  rejected,  except  for 
requests  for  such  hearings  after  a  Notice 
of  Disagreement  has  been  filed 
appeaUng  a  denial  of  benefits  in  a 
reopened  claim  which  followed  a  prior 
Board  decision  or  after  a  motion  for 
reconsideration  of  a  prior  Board 
decision  has  been  granted. 

(Authority:  38  U.S.C  7105(a).  7107) 

33.  In  §  20.704,  the  section  heading; 
paragraphs  (a),  (c),  (d),  and  (e);  and  the 
authority  citation  are  revised  and 
paragraph  (f)  is  added  to  read  as  follows: 

§20.704    Rule  704.  Scheduling  and  notice 
of  heerlnge  conducted  by  the  Boerd  of 
Veterans'  Appeeie  at  Department  of 
Veterans  Affairs  field  fecHMes. 

(a)  General.  Hearings  are  conducted 
by  a  Member  or  Members  of  the  Board 
of  Veterans'  Appeals  during 
prescheduled  visits  to  Department  of 
Veterans  A%irs  facilities  having 
adequate  physical  resources  and 
personnel  for  the  support  of  such 
hearings.  The  hearings  will  be 
scheduled  in  the  order  in  which 
requests  for  such  hearings  within  that 
area  were  received  by  the  agency  of 
original  jurisdiction,  except  as  provided 
in  paragraph  (f).  Requests  for  such 
hearings  must  be  submitted  to  the 
agency  of  original  jurisdiction,  in 
writing,  and  should  not  be  submitted 
directly  to  the  Board  of  Veterans' 
Appeals. 
•        •        *        «        • 

(c)  Requests  for  changes  in  hearing 
dates.  Requests  for  a  change  in  a  hearing 
date  may  be  made  at  any  time  up  to  two 
weeks  prior  to  the  scheduled  date  of  the 


hearing  if  good  cause  is  shown.  Such 
requests  must  be  in  writing,  must 
explain  why  a  new  hearing  date  is 
necessary,  and  must  be  filed  with  the 
office  of  the  official  of  the  Department 
of  Veterans  Affairs  who  signeid  the 
notice  of  the  original  hearing  date. 
Examples  of  good  cause  include,  but  are 
not  limited  to,  illness  of  the  appellant 
and/or  representative,  difficulty  in 
obtaining  necessary  records,  and 
imavailability  of  a  necessary  witness.  If 
good  cause  is  shown,  the  hearing  will  be 
rescheduled  for  the  next  available 
hearing  date  after  the  appellant  or  his  or 
her  representative  gives  notice  that  the 
contingency  which  gave  rise  to  the 
request  for  postponement  has  been 
removed.  If  good  cause  is  not  shown, 
the  appellant  and  his  or  her 
representative  will  be  promptly  notified 
and  given  an  opportunity  to  appear  at 
the  hearing  as  previously  scheduled.  If 
the  appellant  elects  not  to  appear  at  the 
prescheduled  date,  the  request  for  a 
hearing  will  be  considered  to  have  been 
withdrawn.  In  such  cases,  however,  the 
record  will  be  submitted  for  review  by 
the  Member  who  would  have  presided 
over  the  hearing.  If  the  presiding 
Member  determines  that  good  cause  has 
been  shown,  the  bearing  will  be 
rescheduled  for  the  next  available 
hearing  date  after  the  contingency 
which  gave  rise  to  the  request  for 
postponement  has  been  removed. 

(d)  Failure  to  appear  for  a  scheduled 
hearing.  If  an  appellant  (or  when  a 
hearing  only  for  oral  argument  by  a 
representative  has  been  authorized,  the 
representative)  fails  to  appear  for  a 
scheduled  hearing  and  a  request  for 
postponement  has  not  been  received 
and  granted,  the  case  will  be  processed 
as  though  the  request  for  a  hearing  had 
been  withdrawn.  No  further  request  for 
a  hearing  will  be  granted  in  the  same 
appeal  unless  such  failure  to  appear  was 
with  good  cause  and  the  cause  for  the 
failure  to  appear  arose  imder  such 
circumstances  that  a  timely  request  for 
postponement  could  not  have  been 
submitted  prior  to  the  scheduled 
hearing  date.  A  motion  for  a  new 
hearing  date  following  a  failure  to 
appear  for  a  scheduled  hearing  must  be 
in  writing,  must  be  filed  within  15  days 
of  the  originally  scheduled  hearing  date, 
and  must  explain  why  the  appellant 
failed  to  appear  for  the  hearing  and  why 
a  timely  request  for  a  new  hearing  date 
could  not  have  been  submitted.  Such 
motions  must  be  filed  with:  Director, 
Administrative  Service  (014),  Board  of 
Veterans'  Appeals.  810  Vermont 
Avenue,  NW  ,  Washington,  DC  20420 
Whether  good  cause  for  such  failure  to 
appear  and  the  impossibility  of  timely 


requesting  postponement  have  been 
established  will  be  determined  by  the 
Member  who  would  have  presided  over 
the  hearing.  If  good  cause  and  the 
impossibility  of  timely  requesting 
postponement  are  shown,  the  hearing 
will  be  rescheduled  for  the  next 
available  hearing  date  at  the  same 
facility  after  the  appellant  or  his  or  her 
representative  gives  notice  that  the 
contingency  which  gave  rise  to  the 
failure  to  appear  has  been  removed. 

(e)  Witharawal  of  hearing  requests.  A 
request  for  a  hearing  may  tw  withdrawn 
by  an  appellant  at  any  time  befcwe  the 
date  of  the  hearing.  A  request  for  a 
hearing  may  not  be  withdrawrn  by  an 
appellant's  representative  without  the 
consent  of  the  appellant.  Notices  of 
withdrawal  must  be  submitted  to  the 
office  of  the  Department  of  Veterans 
Affairs  official  who  signed  the  notice  of 
the  hearing  date. 

(f)  Advancement  of  the  case  on  the 
hearing  docket.  A  hearing  may  be 
scheduled  at  a  time  earUer  than  would 
be  provided  for  under  paragraph  (a) 
upon  written  motion  of  the  appellant  or 
the  representative  showing  that  the 
appellant  is  seriously  ill  or  under  severe 
financial  hardship.  The  motion  must  be 
filed  with  the  Board  of  Veterans' 
Appeals,  810  Vermont  Avenue.  NW.. 
Washington.  DC  20420.  Hie  ruling  on 
the  motion  will  be  by  the  Member 
assigned  as  the  presiding  Member  for 
the  hearing. 

(Authority:  38  U.S.C  7107] 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  2900-0085) 

34.  Section  20.705(b)  and  the 
authority  citation  are  revised  to  read  as 
follows: 


§2a705    Rule 706.  Where 
conducted. 


(b)  At  a  Department  of  Veterans 
Affairs  faciUty  having  adequate  physical 
resources  and  persoimel  for  the  support 
of  such  hearings. 

(Authority:  38  U.S.C  7102.  7105(a).  7107) 

§20.706    [Amended] 

35.  In  §  20.706.  the  authority  citation 
is  revised  to  read  as  follows: 

(Authority:  38  U.SC  7102.  7105(a).  7107) 

36.  Section  20.707  is  revised  to  read 
as  follows: 

§20.707    Rule  707.  Designation  of  Man^MT 
or  Members  to  conduct  tfia  hearing. 

The  Member  or  panel  to  whom  a 
proceeding  is  assigned  under  §  19.3  of 
this  part  shall  conduct  any  hearing 
before  the  Board  in  connection  with  that 
proceeding.  Where  a  proceeding  has 
been  assigned  to  a  panel,  the  Chairman. 
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or  the  Chairman's  designee,  shall 
designate  one  of  the  Members  as  the 
presiding  Member  The  Member  or 
Members  who  conduct  the  hearing  shall 
participate  in  making  the  final 
determination  of  the  claim,  subject  to 
the  exception  m  §  19  n(c)  of  this  part 
(relating  to  reconsideration  of  a 
decision) 
(Authority:  38  l'  S.C.  7102,  71071 

37   Section  20  708  is  revisetl  to  read 
as  follows 

§  2a70a    Rut*  TOa.  Prchaanng  conlaranca. 

An  appellant's  authorized 
representative  may  request  a  prehearing 
conference  with  the  presiding  Member 
of  a  hearing  to  clarify  the  issues  to  be 
considered  at  a  hearing  on  appeal, 
obtain  rulings  on  the  admissibility  of 
evidence,  develop  stipulations  of  fact, 
establish  the  length  of  argument  which 
will  be  permitted,  or  take  other  steps 
which  will  make  the  heanng  itself  more 
efficient  and  pnxiuctive  With  rpspe<-t  to 
heanngs  to  be  held  before  the  Board  at 
Washington.  DC.  arrangements  for  a 
preheanng  conference  must  be  made 
through  Director.  Administrative 
Service  (014).  Board  of  Veterans' 
Appeals.  810  Vermont  Avenue.  NW  . 
Washington.  DC  20420   Requests  for 
preheanng  conferences  in  cases 
involving  hearings  to  be  held  before  the 
Board  at  Department  of  Veterans  Affairs 
field  facilities  must  \w  addressed  to  the 
office  of  the  Department  of  Veterans 
Affairs  t)fficial  who  signetl  the  letter 
giving  notice  of  the  time  and  place  of 
the  hearing 
(Aulhonty;  18  V  S  C   7102,  710M«t.  7107) 

120.709    [Anwnd«d] 

3a   Se<  tion  21)  70*J  is  amended  by 
revising  the  authonty  citation  to  read  as 
follows 
(Authority:  J«  IS  C  7io:.  ■'lO'S(a)  7i07) 

39  Section  20  710  is  amended  by 
revising  the  authority  i  italion  to  read  as 
follows 

}2a710    Ruf  710.  WItnw—  t  h— ringa. 

•  *  a  •  * 

lAuihontv    !rt  I    SC  7i02   'U)S(d)   '10') 

40  Section  20  711  is  amended  by 
revising  paragraphs  (»0  ami  ih)  and  iht- 
aii'horitv  (  italion  tu  read  as  follows 

§20.711     Rulo711   Subpoonas. 

(e)  Rulinfi  nn  motion  for  subpoena 
Where  the  Chdinnan  has  assignwl  the 
appeal  to  a  Membei    )r  pant'l.  the  ruling 
on  the  motion  will  b*'  niadr  by  thai 
Member  or  panel   Where  the  app*<al  has 
not  b«!«'n  assigned,  the  t  hairman  will 
assign  the  matter  for  the  purpose  of 


ruling  on  the  motion.  Where  the  moving 
party  seeks  production  of  documents  or 
other  tangible  evidence,  the  Member  or 
panel  may  condition  the  granting  of  the 
motion  upon  the  advancement  by  the 
moving  party  of  the  reasonable  cost  of 
producing  the  books,  paper,  documents, 
or  other  tangible  evidence  requested. 
•         •         •         •         * 

(h)  Motion  to  quash  or  modify 
subpoena  If  an  individual  served  with 
a  subpoena  considers  the  subfKiena  to 
be  unreasonable  or  oppressive,  he  or  she 
may  move  that  the  subpoena  be  auashed 
or  modified  Such  motions  must  be  in 
writing  and  must  explain  why  the 
subpoena  is  unreasonable  or  oppressive 
and  what  relief  is  sought   Such  motions 
must  be  filed  with  the  Board  not  more 
than  10  days  following  receipt  of  the 
subpoena   Rulings  on  such  motions  will 
be  made  by  the  Member  or  panel 
authonzing  the  subpoena,  who  will 
inform  all  interested  parties  of  the 
ruling  in  writing  The  quashing  of  any 
subpoena  will  be  conditional  upon  the 
return  of  the  check  for  fees  and  mileage 
to  the  party  on  whose  behalf  the 
subpoena  was  issued 

(Authority:  38  U  SC  5711.  7102(i).  7107) 

41    In  §  20  714.  paragraph  (a) 
intrtxiuctory  text  is  amended  by  revising 
the  first  sentence,  paragraph  (a)(1)  is 
amended  by  removing  "of  the  hearing 
panel     in  the  second  sentence,  and  by 
removing    Chief,  Heanng  Section 
(014B)"  in  the  last  sentence  and  adding, 
in  Its  place.   "Director,  Administrative 
Service  (014).  and  paragraph  (a)(4) 
introductory  text  and  the  authonty 
citation  at  the  end  of  the  section  are 
revised  to  read  as  follows: 

1 2a  714    Rule  714.  Record  o*  hearing. 

(a)  Board  of  Veterans'  Appeals  A 
heanng  before  a  Member  or  panel  of 
Memhxirs  of  the  Board,  whether  held  in 
Washington.  DC.  or  at  a  Department  of 
Veierans  Affairs  field  facility,  will  be 
rtH  orde<l  on  audio  tape   *  •  * 

a  •  ■  •  • 

(4)  With  respect  to  heanngs 
I  (inducted  by  a  Member  or  Members  of 
the  Bfiard  at  a  Department  of  Veterans 
Affairs  field  facility     *    '    * 

•  a  a  a  • 

(Authority:  38  1"  SC  7i02.  7105(a)   7107;, 
42   In  t»  20  715  the  last  two  sentences 
and  the  authonty  citation  are  revised  to 
Tvaci  as  follows. 

§  20.71 5    Rule  71 5.  Recording  of  hearing  by 
■ppotlant  or  r«prM«ntatlv*. 

•    *    *  In  the  case  of  heanngs  held 
Iwfore  the  Board  of  Veterans'  Appeals  in 
Wa.shington,  DC.  arrangements  must  be 
made  with  the  Director  of  the 
.administrative  Service  (014),  Board  of 


Veterans"  Appeals.  810  Vermont 
Avenue.  KW..  Washington.  DC  20420. 
In  the  case  of  hearings  held  before  the 
Board  at  Department  of  Veterans  Affairs 
Geld  facilities,  arrangements  must  be 
made  through  the  office  of  the 
Department  of  Veterans  Affairs  official 
who  signed  the  letter  giving  notification 
of  the  time  and  place  of  the  hearing. 

(Autfaority:  38  U.S.Q  7102.  7105U).  7107) 

43.  In  §  20.716  the  last  two  sentences 
and  the  authority  citation  are  revised  to 
read  as  follows: 

f2a7l6    Ruia  Tie.  Conactlon  of  hearing 
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•    *    •  In  the  case  of  bearings  held 
before  the  Board  of  Veterans'  Appeals, 
whether  in  Washington.  DC.  or  in  the 
field,  the  motion  must  be  filed  with  the 
Director.  Administrative  Service  (014), 
Board  of  Veterans'  Appeals.  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420.  The  ruling  on  the  motion  will  be 
made  by  the  presiding  Member  of  the 
hearing. 
(Authority:  38  U  S  C  7102,  7105(b),  7107) 

44  Section  20.717.  paragraph  (c)  is 
amended  by  removing  "Chief.  Hearing 
Section  (0141F)"  and  adding,  in  its 
place.  "Director,  Administrative  Service 
(014);  and  by  revising  paragraph  (d)  and 
the  authority  citation  to  read  as  follows: 


|2a717    Rula717.  Loaa  Of  hearing  tapaa 
or  trenacripta    motton  for  new  hearing. 


(d)  Ruling  on  motion  for  a  new 
heanng.  The  ruling  on  the  motion  for  a 
new  hearing  will  be  made  by  the 
Member  who  presided  over  the  hearing. 
If  the  presiding  Member  is  no  longer 
available,  the  ruling  on  the  motion  may 
be  made  by  the  Member  or  Members  to 
whom  the  case  has  been  assigned  for  a 
determination.  In  cases  in  which  a  final 
Board  of  Veterans'  Appeals  decision  has 
already  been  promulgated  with  respect 
to  the  appeal  in  question,  the  Chairman 
will  assign  the  matter  in  accordance 
with  §  19.3  of  this  title.  Factors  to  be 
considered  in  ruling  on  the  motion 
include,  but  will  not  be  limited  to.  the 
extent  of  the  loss  of  the  record  in  those 
cases  where  only  a  portion  of  a  hearing 
tape  is  unintelligible  or  only  a  portion 
of  a  transcript  has  been  lost  or 
destroyed,  and  the  extent  and 
reasonableness  of  any  delay  in  moving 
for  a  new  hearing.  If  a  new  hearing  is 
granted  in  a  case  in  which  a  final  Board 
of  Veterans'  Appeals  decision  has 
already  been  promulgated,  a 
supplemental  decision  will  be  issued. 

(Authority:  38  U.S.C.  7102.  7105(a).  7107) 


Subpart  J— Action  by  the  Board 

45.  Section  20.900  is  amended  by 
revising  paragraph  (b)  and  the  authority 
citation,  and  by  adding  a  new  paragraph 
(d)  to  read  as  follows: 

120.900    Rule  900.  Order  of  considaFBtlon 
ofappaaia. 


(b)  Appeals  considered  in  docket 
order.  Appeals  are  considered  in  the 
order  in  which  they  are  entered  on  the 
docket,  except  as  provided  in 
paragraphs  (c)  and  (d). 

•  •        *        •        • 

(d)  Consideration  of  appeals 
remanded  by  the  United  States  Court  of 
Vetemns  Appeals.  A  case  remanded  by 
the  United  States  Court  of  Veterans 
Appeals  for  additional  development  or 
other  appropriate  action  will  be  treated 
expeditiously  by  the  Board  without 
regard  to  its  place  on  the  Board's  docket. 

(Authority:  38  U.S.C  7107.  Pub.  Law  No. 
103-446  §302) 

46.  Section  20.901(e]  is  revised  to 
read  as  follows: 

§20.901    Rule  901.  Medical  opinions  and 
opinions  of  the  General  Counsel. 

•  •        •       .  •        • 

(e)  For  purposes  of  this  section,  the 
term  "the  Board"  includes  the 
Chairman,  the  Vice  Chairman,  any 
Deputy  Vice  Chairman,  and  any 
Member  of  the  Board  before  whom  a 
case  is  pending. 

(Authority:  38  U.S.C.  5107(a).  7104(c).  7109) 

Subpart  K— Reconsideration 

47.  Section  20.1003  is  revised  to  read 
as  follows: 

S20.1003    Rule  1003.  Hearings  oh 
raconaldaratlon. 

After  a  motion  for  reconsideration  has 
been  allowed,  a  hearing  will  be  granted 
if  an  appellant  requests  a  hearing  before 
the  Board.  The  hearing  will  be  held  by 
a  Member  or  Members  assigned  to  the 
reconsideration  panel.  A  hearing  will 
not  normally  be  scheduled  solely  for  the 
purpose  of  receiving  argument  by  a 
representative.  Such  argument  should 
be  submitted  in  the  form  of  a  written 
brief.  Oral  ai^gument  may  also  be 
submitted  on  audio  cassette  for 
transcription  for  the  record  in 
accordance  virith  Rule  700(d) 
(§  20.700(d)  of  this  part).  Requests  for 
app>earances  by  representatives  alone  to 
personally  present  argument  to  a 
Member  or  panel  of  Members  of  the 
Board  may  be  granted  if  good  cause  is 
shown.  Whether  good  cause  has  been 
shown  will  be  determined  by  the 
presiding  Member. 


(Autfaority:  38  U.S.C  7102,  7103,  7105(a)) 

Subpart  L— Finality 

48.  In  section  20.1100(a),  the  last 
sentence  is  amended  by  removing 
"Section"  and  adding,  in  its  place, 
"Panel";  and  the  first  sentence  is 
revised  to  read  as  follows: 

§20.1100    Rule  1100.  Finality  of  decisions 
of  the  Board. 

(a)  General.  All  decisions  of  the  Board 
will  be  stamped  with  the  date  of  mailing 
on  the  face  of  the  decision.  *  *  * 


Subpart  N— Miscellaneous 

§20.1304    [Amended] 

49.  In  §20.1304  paragraph  (b)  is 
amended  by  removing  the  next-to-the- 
last  sentence  reading  "The  ruling  on  the 
motion  will  be  by  the  Chairman.". 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  095-0008a;  FRL-5464-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Caiifomia  State 
Implementation  Plan  Revision,  Santa 
Bart)ara  County  Air  Pollution  Control 
District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  Caiifomia 
State  Lnplementation  Plan  (SIP).  The 
revision  concerns  a  new  rule  from  the 
Santa  Barbara  County  Air  Pollution 
Control  District  (SBCAPCD).  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  oxides  of 
nitrogen  (NOx),  oxides  of  sulfur  (SOx). 
and  volatile  organic  compounds  (VOCs). 
This  rule  controls  NOx,  SOx.  and  VOC 
emissions  from  flare  and  thermal 
oxidizer  stacks  at  oil  and  gas  production 
industries.  Thus.  EPA  is  finalizing  the 
approval  of  this  rule  into  the  Caiifomia 
SIP  under  provisions  of  the  Federal 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act)  regarding  EPA  action 
on  SIP  submittals. 

DATES:  This  action  is  effective  on  July  8, 
1996  unless  adverse  or  critical 
comments  are  received  by  June  6, 1996. 
If  the  effective  date  is  delayed,  a  timely 


notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  mle  and  EPA's 
evaluation  report  for  the  mle  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  mle  are 
available  for  inspection  at  the  following 
locations: 
Rulemaking  Section  (A-5-3).  Air  and 

Toxics  Division.  U.S.  Ennronmental 

Protection  Agency.  Region  IX,  75 

Hawthorne  Street,  San  Francisco.  CA 

94105 
Environmental  Protection  Agency.  Air 

Docket  (6102),  401  "M"  Street,' S.W.. 

Washington,  D.C.  20460 
Caiifomia  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento.  CA  95814 
Santa  Barbara  County  Air  Pollution 

Control  District,  26  Casitilian  Drive, 

B-23.Goleta,CA  93117 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
En\'ironmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rule  being  approved  into  the 
Caiifomia  SIP  is  SBCAPCD  Rule  359. 
Flares  and  Thermal  Oxidizers  This  mle 
was'submitted  by  the  Caiifomia  Air 
Resources  Board  (CARB)  to  EPA  on  lulv 
13.  1994. 

Backgroiud 

Rule  359  was  originally  adopted  as 
part  of  SBCAPCD's  1991  Air  Quality 
Attainment  Plan  in  response  to  the 
Caiifomia  Clean  Air  Act  and  is  not 
required  by  any  specific  provision  of  the 
CAA.  However.  SBCAPCD  Rule  359  is 
consistent  with  the  goals  of  the  CAA 
and  EPA  policy.  In  addition.  Rule  359 
furthers  the  goals  of  the  Act  by 
strengthening  the  SIP.  Sectiori  1 10(a)  of 
the  CAA  contains  general  requirements 
for  states  to  submit  enforceable 
emissions  limitations  and  other  control 
measures  as  may  be  necessary  or 
appropriate  to  achieve  the  goals  of  the 
Act.  Rule  359  meets  these  requirements 
by  controlling  NOx,  SOx,  and  VOC 
emissions  from  flare  and  thermal 
oxidizer  stacks  at  oil  and  gas  production 
facilities. 

The  State  of  Caiifomia  submitted 
many  rules  for  incorporation  into  its  SIP 
on  July  13.  1994.  including  the  mle 
being  acted  on  in  this  notice.  This 
notice  addresses  EPA's  direct-final 
action  for  SBCAPCD  Rule  359.  Flares 
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and  Thermal  Oxidizers  Santa  Barbara 
County  adopted  Rule  359  on  lune  28. 
1994  This  submitted  rule  was  found  to 
be  complete  on  September  12.  1994 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51. 
appendi.x  V  '  and  is  being  finalized  for 
approval  into  the  SIP 

The  following  is  EPAs  evaluation  and 
final  action  for  this  rule 

EPA  Evaluation  and  Action 

In  determining  the  approvabilitv  of 
this  rule.  EP.A  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  with  EPA  policy 

SBCAPCDs  submitted  Rule  359. 
Flares  and  Thermal  Oxidizers  includes 
the  following  requirements 

•  Fuel  sulfur  content  limits 

•  The  use  of  technology-based 
standards 

•  A  flare  minimization  plan  for  all 
planned  flaring  activities 

•  Emergency  events  dm  umentation 

•  Proposes  pollutant  emission  limits 
for  continuous,  planned  flaring  at 
thermal  cxidizers  and  enclosed  ground 
flares 

•  Source  testing 

•  Requires  monitoring, 
recordkeeping,  and  reporting 

For  a  detailed  evaluation  of  SBCAPCD 
Rule  359,  please  refer  to  the  tHt:hnical 
support  document  (TSD)  dated  March 
20.  1996. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  goals  of  the  .Act.  the 
requirements  of  110(a).  ajid  EPA  policy. 
Therefore.  SBCAPCX)  Rule  359.  Flares 
and  Thermal  Oxidizers  is  being 
approved  into  the  federally  approved 
SIP  because  of  its  beneficial  effect  on 
the  air  quality  in  the  Santa  Barbara 
County  area  and  its  strengthening  of  the 
SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 


'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  58301  and,  pursuant  to 
section  nO(k)(ll(AI  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  8.  1996, 
unless,  by  June  6.  1996,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments. 
this  action  will  be  withdrawn  before  the 
effective  date  by  pubUshing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  July  8,  1996. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  use.  600  et  seq..  EPA  must  prepare 
a  regulatorv'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  1 10  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
be<;ause  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
L'n;on  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (••Unhinded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

These  rules  may  bind  State,  local,  and 
tribal  governments  to  perform  certain 


actions  and  also  require  the  private 
sector  to  perform  certain  duties.  The 
rule  being  approved  by  this  action  will 
impose  no  new  requirements  because 
affected  sources  are  already  subject  to 
this  regulation  under  State  law. 
Therefore,  no  additional  costs  to  State, 
local,  or  tribal  governments  or  to  the 
private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  m6re  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  )anuary  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1, 1982. 

Dated:  April  18,  1996. 
Felicia  Marcus, 
Regional  Administrator 

Subpart  F  of  part  52,  Chapter  I,  title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


(2)  Rule  359,  adopted  on  June  28, 
1994. 


*  • 


PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(198)(i)(K)(2)  to 
read  as  follows: 

$52,220    Identification  of  plan. 


(198)  •   * 


*         •         • 

IFR  Doc  96-11204  Filed  S-6-96;  8:45  am] 
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40  CFR  Part  52 
PLia^7-7024a;  FRL-6436-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPAJ. 
ACTION:  Direct  final  rule. 

SUMMARY:  On  October  21.  1993,  the 
Illinois  Environmental  Protection  (lEPA) 
submitted  to  USEPA  volatile  organic 
compound  (VOC)  rules  that  were 
intended  to  satisfy  part  of  the 
requirements  of  section  182(b)(2)  of  the 
Clean  Air  Act  (Act)  amendments  of 
1990.  Rules  submitted  at  that  time 
include  control  requirements  for  certain 
major  sources  in  the  East  St.  Louis 
nonattainment  area  not  covered  by  a 
Control  Technique  Guideline  (CTG) 
document.  These  major  non-CTG  VOC 
rules  apply  to  sources  which  emit  (at 
maximum  capacity)  100  tons  of  VC)C  per 
year.  These  rules  provide  an 
environmental  benefit  due  to  the 
imposition  of  additional  control 
requirements.  This  rulemaking  action 
approves,  in  final,  Illinois'  rules  for 
major  non-CTG  sources  in  the  East  St. 
Louis  nonattainment  area.  The  rationale 
for  the  conditional  approval  is  set  forth 
in  this  final  rule;  additional  information 
is  available  at  the  address  indicated 
below.  Elsewhere  in  this  Federal 
Register,  USEPA  is  proposing  approval 
of  and  soliciting  public  comment  on  this 
requested  revision  to  the  Illinois  State 
Implementation  Plan  (SIP).  If  adverse 
comments  are  received  on  this  direct 
final  rule,  USEPA  will  withdraw  the 
final  rule  and  address  the  comments 
received  in  a  new  final  rule.  Unless  this 
final  rule  is  withdrawn,  no  further 
rulemaking  will  occur  on  this  requested 
SIP  revision. 

DATES:  This  final  rule  is  effective  July  8, 
1996  unless  adverse  comments  are 
received  by  June  6, 1996.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Air  and 
Radiation  Division,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 


address:  (It  is  recommended  that  you 
telephone  Steven  Rosenthal  at  (312) 
886-6052  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Air  Programs  Branch 
(AR-18J)  (312J  886-6052. 

SUPPLEMENTARY  INFORMATKM: 
Background 

Under  the  Act  as  amended  in  1977, 
ozone  nonattainment  areas  were 
required  to  adopt  reasonably  available 
control  technology  (RACT)  for  sources 
of  VOC  emissions.  USEPA  issued  three 
sets  of  control  technique  guidelines 
(CTGs)  documents,  establishing  a 
"presumptive  norm"  for  RACT  for 
various  categories  of  VOC  sources.  The 
three  sets  of  CTGs  were  (1)  Group  I — 
issued  before  January  1978  (15  CTGs); 
(2)  Group  II— issued 'in  1978  (9  CTGs); 
and  (3)  Group  UI — issued  in  the  early 
1980's  (5  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  USEPA  determined  that  the 
area's  SlP-approved  attainment  date 
established  which  RACT  rules  the  area 
needed  to  adopt  and  implement.  Those 
areas  (including  the  East  St.  Louis  area) 
that  sought  an  extension  of  the 
attainment  date  under  section  172(a)(2) 
to  as  late  as  December  31,  1987,  were 
required  to  adopt  RACT  for  all  CTG 
sources  and  for  all  major  (100  tons  per 
year  or  more  of  VOC  emissions)  non- 
CTG  sources. 

Section  182(b)(2)  of  the  Act  as 
amended  in  1990  (amended  Act) 
requires  States  to  adopt  reasonably 
available  control  technology  (RACT) 
rules  for  all  areas  desighated 
nonattainment  for  ozone  and  classified 
as  moderate  or  above.  There  are  three 
parts  to  the  section  182(b)(2)  RACT 
requirement:  (1)  RACT  for  sources 
covered  by  an  existing  CTG — i.e.,  a  CTG 
issued  prior  to  the  enactment  of  the 
amended  Act  of  1990;  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG;  and  (3)  RACT  for  all  major  sources 
not  covered  by  a  CTG.  These  section 
182(b)(2)  RACT  requirements  are 
referred  to  as  the  RACT  "catch-up" 
requirements. 

The  amended  Act  requires  USEPA  to 
issue  CTGs  for  13  source  categories  by 
November  15,  1993.  A  CTG  was 
published  by  this  date  for  two  source 
categories — Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Reactors  and  Distillation;  however,  the 
CTGs  for  the  remaining  source 
categories  have  not  been  completed.  The 
amended  Act  requires  States  to  submit 


rules  for  sources  covered  by  a  post- 
enactment  CTG  in  accordance  with  a 
schedule  specified  in  a  CTG  document. 
Accordingly,  States  must  submit  a 
RACT  rule  for  SOCMI  reactor  processes 
and  distillation  operations  before  March 
23,  1995.  Illinois  has  submitted  a  rule, 
covering  these  SOCMI  sources,  which 
will  be  the  subject  of  a  separate 
rulemaking  action. 

The  USEPA  developed  a  CTG 
document  as  Appendix  E  to  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990.  (57  FR  18070,  18077.  April  28, 
1992).  In  Appendix  E,  USEPA 
interpreted  the  Act  to  allow  a  State 
either  to  submit  a  non-CTG  rule  by 
November  15,  1992,  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  by  a  post-enactment  CTG,  based 
on  the  Ust  of  CTGs  USEPA  expected  to 
issue  to  meet  the  requirement  in  section 
183.  Appendix  E  states  that  if  USEPA 
fails  to  issue  a  CTG  by  November  15, 

1993  (which  it  did  for  11  source 
categories),  the  responsibility  shifts  to 
the  State  to  submit  a  non-CTG  RACT 
rule  for  those  sources  by  November  15. 
1994.  In  accordance  with  section 
182(b)(2),  implementation  of  that  RACT 
rule  should  occur  by  May  31.  1995. 
Most  of  these  1 1  categories  are  covered 
by  Illinois'  "generic"  major  non-CTG 
rules  that  are  the  subject  of  this 
document. 

On  October  21, 1993,  lEPA  submitted 
VOC  rules  for  the  East  St.  Louis  ozone 
moderate  nonattainment  area  ^  and  a 
revision  to  these  major  non-CTG  control 
requirements  was  submitted  to  USEPA 
on  May  26, 1995.  Most  of  those  rules, 
including  those  which  deal  writh  source 
categories  covered  by  CTGs,  (and  the 
related  test  methods,  definitions  and 
recordkeeping  requirements)  were 
approved  by  USEPA  on  September  9, 

1994  (59  FR  46562).  This  document 
deals  with  those  major  non-CTG  rules 
for  the  East  St.  Louis  area  which  are 
intended  to  largely  satisfy  the  major 
non-CTG  control  requirements  of 
sections  182(a)(2)(A)  and  182(b)(2). 
However,  this  October  21. 1993. 
submittal  exempts  bakeries  and  sewage 
treatment  plants  from  these  major  non- 
CTG  regulations.  Major  non-CTG 
regulations  are.  therefore,  required  for 
any  major  bakeries  and  industrial 
wastewater  treatment  plants  in  the  East 
St.  Louis  area. 


'  The  East  St.  Louis  moderate  ozone 
nonattainment  area  consists  of  Kladison.  Monroe, 
and  St.  Clair  counties. 
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Evaluation  of  Rules 

Subparts  PP.  QQ.  RR  and  TT  in  Part 
219  consist  of  "generic"  major  non-CTG 
rules  for  sources,  in  the  East  St.  Louis 
ozone  nonattainment  area,  not 
specifically  covered  by  another  rule. 
Compliance  with  these  rules  was 
required  by  May  15.  1992.  These  rules 
are  generally  consistent  with  the 
Chicago  Federal  Implementation  Plan 
that  was  promulgated  by  USEPA  on 
June  29.  1990  (55  FR  26818)  and 
codified  at  40  CFR  §  52.741 .  and/or 
USEPA  RACT  guidance.  The  discussion 
below  clarifies  certain  aspects  of  these 
non-CTG  rules,  including  parts  of  these 
rules  that  differ  from  previously 
approved  "generic"  non-CTG  VOC 
rules. 

Sections  926.  946.  966.  and  986 
specify  the  control  requirements  for  the 
rules.  Subsection  (a)  of  each  of  these 
Sections  requires  an  overall  81  percent 
reduction  from  each  emission  unit.  An 
(Illinois  Pollution  Control)  Board  Note 
has  been  added  to  each  subsection  to 
clarify  what  is  intended  by  the  term 
"emission  unit."  A  further  clarification 
of  the  Board  Note  has  been  provided  in 
a  June  16. 1993.  letter  from  Dennis 
Lawler,  lEPA. 

Subparts  PP.  QQ.  RR  and  TT  do  not 
apply  to  sources  that  are  not  major  (that 
is.  emit  less  than  100  tons  VOC  per  year 
at  maximum  capacity)  and  exempt 
emission  units  with  less  than  1  ton  VOC 
per  year  or  2.5  tons  VOC  per  year 
(depending  upon  the  subpart)  if  the  total 
emissions  from  such  emission  units  do 
not  exceed  5  tons  VOC  per  year.  Subpart 
UU  contains  the  recordkeeping  and 
reporting  requirements  for  the  non-CTG 
requirements  in  Subparts  PP,  QQ,  RR. 
and  TT  and  Section  219.990  (in  Subpart 
UU)  contains  the  recordkeeping  and 
reporting  requirements  for  exempt 
emission  units.  Although  Section 
219.990  refers  to  emission  units  which 
are  exempt,  it  should  be  noted  that  the 
owner  or  operator  of  an  emission  unit 
which  is  exempt  because  the  source  is 
not  major  would  need  to  submit  records 
for  the  entire  source  to  demonstrate  that 
maximum  theoretical  emissions  from  all 
non-CTG  and  unregulated  CTG 
operations  are  below  the  applicable 
cutoff.  In  those  cases  where  one  or  more 
(but  not  all)  emission  units  are  exempt 
(as  in  219.920(c),  219.940(c),  219.960(c), 
and  219.980(c)),  records  must  be 
submitted  documenting  that  each  such 
emission  unit  is  exempt. 

Ilhnois'  major  non-CTG  VOC  rules  in 
Subparts  PP,  QQ,  RR.  and  TT  require 
applicable  sources  to  comply  with  one 
of  the  following:  (1)  Emission  capture 
and  control  techniques  which  achieve 
an  overall  reduction  in  uncontrolled 


VOC  emissions  of  at  least  81  percent 
from  each  emission  unit,  or  (2)  For 
coating  lines,  the  daily-weighted 
average  VOC  content  shall  not  exceed 
3.5  pounds  (lbs)  VOC  per  gallon  (gal)  of 
coating,  or  (3)  an  equivalent  alternative 
control  plan  which  has  been  approved 
by  the  Agency  and  the  USEPA  in  a 
federally  enforceable  permit  or  as  a  SIP 
revision. 

On  December  17.  1992.  f57  FR  59928) 
USEPA  approved  Illinois'  existing 
Operating  Permit  program  as  satisfying 
USEPA's  June  28.  1989.  (54  FR  27274) 
five  criteria  regarding  Federal 
enforceability.  One  of  the  criteria  is  that 
permits  may  not  be  issued  that  make 
less  stringent  any  SIP  limitation  or 
requirement.  USEPA's  December  17, 
1992,  notice  states  that  operating 
permits  issued  by  Illinois  in 
conformance  with  the  five  criteria 
(including  the  prohibition  against  States 
issuing  operating  permit  limits  less 
stringent  than  the  regulations  in  the  SIP) 
discussed  in  this  notice  will  be 
considered  federally  enforceable.  This 
notice  also  states  Illinois'  operating 
permit  program  allows  USEPA  to  deem 
an  operating  permit  not  "federally 
enforceable." 

Onjuly  21,1992,  USEPA 
promulgated  a  new  part  70  of  chapter  1 
of  title  40  of  the  Code  of  Federal 
Regulations.  See  57  FR  32250.  Part  70 
contains  regulations,  required  by  Title  V 
of  the  Act.  Uiat  specify  the  minimum 
elements  of  State  operating  permit 
programs.  Part  70  is,  therefore,  an 
appropriate  basis  for  evaluating  the 
acceptabihty  of  Illinois'  use  of  federally 
enforceable  State  operating  permits 
(FESOP)  and  Title  V  permits  in  its  VOC 
rules. 
Section  70.6(a)(l)(iii)  states: 

If  an  applicable  implementation  plan 
allows  a  determination  of  an  alternative 
emission  limit  at  a  part  70  source,  equivalent 
to  that  contained  in  the  plan,  to  be  made  In 
the  permit  issuance,  renewal,  or  significant 
modification  process,  and  the  State  elects  to 
use  such  process,  any  permit  containing  such 
equivalency  determination  shall  contain 
provisions  to  ensure  that  any  resulting 
emissions  limit  has  been  demonstrated  to  be 
quantifiable,  accountable,  enforceable,  and 
based  on  replicable  procedures. 

USEPA  has  therefore  determined  that 
the  option  for  alternative  control  plans, 
submitted  on  October  21,  1993  (with  a 
revision  submitted  on  May  26,  1995).  in 
subsections  219.926(c).  219.946(b). 
219.966(b).  and  219.986(c).  is 
approvable  because  it  requires  that  any 
alternative  must  be  equivalent  to  the 
underlying  SIP  requirements  (consistent 
with  part  70)  and  USEPA  can  deem  a 
permit  containing  an  alternative  control 
plan  to  be  not  "federally  enforceable"  if 


it  determines  that  a  permit  is  not 
quantifiable  or  practically  enforceable  or 
a  permit  relaxes  the  SIP.  The  underlying 
SIP.  to  which  any  equivalent  alternative 
control  plan  would  be  compared,  has 
federally  enforceable  control 
requirements,  test  methods,  and 
recordkeeping  and  reporting 
requirements.  In  addition,  a  September 
13,  1995,  letter  from  lEPA  contains  the 
specific  procedures  for  USEPA  review 
and  approval. 

Subsections  219.620(a)(1)(B). 
219.920(a)(2),  219.940(a)(2). 
219.960(a)(2),  and  219.980(a)(2)  allow 
sources  to  avoid  the  applicabiUty  of 
specified  major  non-CTG  rules, 
provided  a  source  has  a  federally 
enforceable  permit  that  limits  emissions 
to  f>elow  the  applicable  cutoff  through 
capacity  or  production  limitations. 
These  subsections  are  approvable 
because  USEPA  can  deem  a  permit  to  be 
"not  federally  enforceable"  in  a  letter  to 
lEPA.  Upon  issuance  of  such  a  letter, 
the  source  is  no  longer  protected  by  the 
permit  referenced  in  the  subject 
subsections.  The  source  would  then  be 
subject  to  the  SIP  requirements  if  its 
emissions  exceed  the  applicable  cutoff. 
This  is  consistent  with  USEPA's 
December  17, 1992,  approval  of  Illinois' 
operating  permit  program  which  states: 
"In  approving  the  State  operating 
program  USEPA  is  determining  that 
Illinois'  program  allows  USEPA  to  deem 
an  operating  permit  not  'federally 
enforceable'  for  purposes  of  limiting 
potential  to  emit  and  to  offset 
creditability."  (57  FR  59928.  59930). 
lEPA  has  agreed  to  this  approach  and 
specified  the  applicable  procedures  in  a 
March  26,  1993,  letter  to  USEPA.  In 
summary,  these  subsections  are 
approvable  because  USEPA  can 
invalidate  the  protection  provided  by  an 
operating  permit  by  deeming  such 
operating  permit  to  be  "not  federally 
enforceable"  in  a  letter  to  lEPA. 

Final  Rulemaking  Action 

For  the  reasons  discussed  above. 
USEPA  approves  the  major  non-CTG 
VOC  RACT  rules  in  Part  219  (for  the 
East  St.  Louis  ozone  nonattainment 
area)  that  were  submitted  on  October  21, 
1993  and  May  26, 1995. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  wdthout  prior  proposal.  The 
action  will  become  effective  on  July  8, 
1996.  However,  if  we  receive  adverse 
comments  by  June  6, 1996.  then  USEPA 
will  publish  a  dociunent  that  withdraws 
this  final  action.  If  no  request  for  a 
public  hearing  has  been  received, 
USEPA  will  address  the  public 
comments  received  in  a  new  final  rule 
on  the  requested  SIP  revision  based  on 
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the  proposed  rule  located  in  the 
proposed  rules  section  of  this  Federal 
Re^ster.  If  a  public  hearing  is 
requested,  USEPA  will  publish  a 
document  announcing  a  public  hearing 
and  reopening  the  pubhc  comment 
period  until  30  days  after  the  public 
hearing.  At  the  conclusion  of  this 
additional  public  comment  period, 
USEPA  vdll  pubhsh  a  final  rule 
responding  to  the  public  comments 
received  and  annoimcing  final  action. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandiun  from  Michael  H.  Shapiro, 
former  Acting  Assistant  Administrator 
for  the  Office  of  Air  and  Radiation.  A 
July  10,  1995,  memorandum  from  Mary 
D.  Nichols,  Assistant  Administrator  for 
the  Office  of  Air  and  Radiation  explains 
that  the  authority  to  approve/disapprove 
SIPs  has  been  delegated  to  the  Regional 
Administrators  for  Table  3  actions.  The 
Office  of  Management  and  Budget  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SEP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  USEPA  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  USEPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  USEPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  USEPA  explains 
why  this  alternative  is  not  selected  or 


the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  then  $100  million  in  any 
one  year,  the  USEPA  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  USEPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  This  rule  only  approves 
the  incorporation  of  existing  state  rules 
into  the  SIP.  It  imposes  no  additional 
requirements. 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA., 
427  U.S.  246,  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  8.  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 


List  of  Subiects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocaifoons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  7.  1996. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  7671q. 

Subpart  O-lilinols 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(127)  to  read'as 
follows: 

$52,720    IdentiflcMion  of  plan. 

*  *  *  •  • 

(c)*  •   * 

(127)  On  October  21. 1993.  and  May 
26. 1995.  Illinois  submitted  volatile 
organic  compmuind  control  regulations 
for  incorporation  in  the  Illinois  State 
Implementation  Plan  for  ozone. 

(i)  Incorporation  by  reference. 

(A)  Illinois  Administrative  Code  Title 
35:  Environmental  Protection,  Subtitle 
B:  Air  Pollution.  Chapter  I:  Pollution 
Control  Board.  Subchapter  c:  Elmissions 
Standards  and  Limitations  for 
Stationary  Sources,  Part  219:  Organic 
Material  Emissions  Standards  and 
Limitations  for  Metro  East  Area,  .Subpart 
PP:  219.920,  219.923.  219.927.  219.928. 
Subpart  QQ:  219.940.  219.943.  219.947. 
219.948:  Subpart  RR:  219.960.  219.963. 
219.967.  219.968:  Subpart  TT:  219  980. 
219.983.  219.987,  219.988:  and  Subpart 
UU.  These  Subparts  were  adopted  on 
September  9.  1993.  Amended  at  17  III 
Reg.  16918.  effective  September  27. 
1993. 

(B)  Illinois  Administrative  Code  Title 
35:  EnWronmental  Protection.  Subtitle 
B:  .\iT  Pollution.  Chapter  I:  Pollution 
Control  Board.  Subchapter  c   Emissions 
Standards  and  Limitations  for 
Stationary  Sources.  Part  219:  On^anic 
Material  Emissions  Standards  and 
Limitations  for  Metro  East  Area.  Subpart 
PP:  219.926:  Subpart  QQ:  219.94b: 
Subpart  RR:  219.966;  and  Subpart  TT: 
219.986.  These  Subparts  were  adopted 
on  April  20.  1995,  Amended  at  19  Hi. 
Reg.  6958,  effective  May  9,  1995. 

|FR  Doc  95-11202  Filed  5-6-96.  8  45  am) 
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40  CPR  Parts  52  and  81 
[OH92-1  ft  OH79-3;  FRL-5458-8] 

Approval  and  Promulgation  of 
ImplenfMntation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule. 


summary:  The  USEPA  is  determining 
that  the  Cleveland-Akron-Lorain  (CAL) 
ozone  nonattainment  area  (which 
includes  the  Counties  of  Ashtabula. 
Cuyahoga,  Geauga,  Lake,  Lorain, 
Medina.  Portage  and  Summit)  has 
attained  the  public  health-based 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  This  determination 
is  based  upon  three  years  of  complete, 
quality-assured,  ambient  air  monitoring 
data  for  the  1993  to  1995  ozone  seasons 
that  demonstrate  that  the  ozone  NAAQS 
has  been  attained  in  each  of  these  areas. 
On  'he  basis  of  this  determination, 
USEPA  is  also  determining  that  certain 
reasonable- further-progress  (RFP)  and 
attaiimient  demonstration  requirements, 
along  with  certain  other  related 
requirements,  of  Part  D  of  Title  1  of  the 
Clean  Air  Act  (CAA)  are  not  applicable 
to  the  Cleveland-Akron-Lorain  area. 

In  another  part  of  this  rulemaking,  the 
USEPA  is  approving  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  request  to  revise  the  official 
designation  of  the  Cleveland-Akron- 
Lorain  (CAL)  area  as  an  area  that  is 
meeting  the  ozone  air  quality  standard. 
The  USEPA  is  also  approving  the  CAL 
area  maintenance  plan  as  a  revision  to 
Ohio's  State  Implementation  Plan  (SIP) 
for  ozone.  The  purpose  of  the 
maintenance  plan  is  to  provide  for 
continued  good  ozone  air  quality  levels 
in  the  area  over  the  next  10  years. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  7,  1996. 
ADDRESSES:  Copies  of  the  determination 
of  attainment,  redesignation  requests, 
public  comments  on  the  rulemaking, 
and  other  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  (It  is 
recommended  that  you  telephone 
William  Jones  at  (312)  88&-6058.  before 
visiting  the  Region  5  Office.)  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AR-18J),  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  ON  TVHS  ACTION 
CONTACT:  William  Jones,  Air  Programs 
Branch.  Regulation  Development 
Section  (AR-18J).  United  States 
Environmental  Protection  Agency, 


Region  5,  Chicago,  UUnois  60604.  (312) 
88&-6058. 

SUPPLEMENTARY  INFORMATION: 

Determination  of  Attainment 

/.  Background 

Subpart  2  of  Part  D  of  Title  I  of  the 
CAA  contains  various  air  quality 
planning  and  state  implementation  plan 
(SIP)  submission  requirements  for  ozone 
nonattainment  areas.  The  USEPA 
believes  it  is  reasonable  to  interpret 
provisions  regarding  RFP  and 
attainment  demonstrations,  along  with 
certain  other  related  provisions,  so  as 
not  to  require  SIP  submissions  if  an 
ozone  nonattainment  area  subject  to 
those  requirements  is  monitoring 
attainment  of  the  ozone  standard  (i.e.. 
attainment  of  the  NAAQS  demonstrated 
with  three  consecutive  years  of 
complete,  quality-assured,  air  quality 
monitoring  data).  As  described  below, 
USEPA  has  previously  interpreted  the 
general  provisions  of  subpart  1  of  part 
D  of  Title  I  (sections  171  and  172)  so  as 
not  to  require  the  submission  of  SEP 
revisions  concerning  RFP,  attainment 
demonstrations,  or  contingency 
measures.  As  explained  in  a 
memorandum  from  John  S.  Seltz, 
Ehrector,  Office  of  Air  Quality  Planning 
and  Standards,  entitled  "Reasonable 
Further  Progress.  Attainment 
E)eroonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard."  dated 
May  10, 1995.  USEPA  believes  it  is 
appropriate  to  interpret  the  more 
specific  RFP,  attainment  demonstration 
and  related  provisions  of  subpart  2  in 
the  same  manner. 

First,  with  respect  to  RFP,  section 
171(1)  of  the  CAA  states  that,  for 
purposes  of  part  D  of  Title  I,  RFP 
"means  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  this  part 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date."  Thus, 
whether  dealing  with  the  general  RFP 
requirement  of  section  172(c)(2).  or  the 
more  specific  RFP  requirements  of 
subpart  2  for  classified  ozone 
nonattainment  areas  (such  as  the  15 
percent  plan  requirement  of  section 
182(b)(1)),  the  stated  purpose  of  RFP  is 
to  ensure  attainment  by  the  applicable 
attainment  date. '  If  an  area  has  in  fact 


attained  the  standard,  the  stated 
purpose  of  the  RFP  requirement  will 
have  already  been  fulfilled  and  USEPA 
does  not  believe  that  the  area  need 
submit  revisions  providing  for  the 
further  emission  reductions  described  in 
the  RFP  provisions  of  section  182(b)(1). 

The  USEPA  notes  that  it  took  this 
view  with  respect  to  the  general  RFP 
requirement  of  section  172(c)(2)  in  the 
General  Preamble  for  the  Interpretation 
of  Title  I  of  the  Clean  Air  Act 
Amendments  of  1990  (57  FR  13498 
(April  16. 1992)).  and  it  is  now 
extending  that  interpretation  to  the 
specific  provisions  of  subpart  2.  In  the 
General  Preamble.  USEPA  stated,  in  the 
context  of  a  discussion  of  the 
requirements  applicable  to  the 
evaluation  of  requests  to  redesignate 
nonattainment  areas  to  attainment,  that 
the  "requirements  for  RFP  will  not 
apply  in  evaluating  a  request  for 
redesignation  to  attainment  since,  at  a 
minimum,  the  air  quality  data  for  the 
area  must  show  that  the  area  has  already 
attained.  Showing  that  the  State  will 
make  RFP  towards  attainment  will, 
therefore,  have  no  meaning  at  that 
point."  (See  57  FR  at  13564)  ^ 

Second,  with  respect  to  the 
attainment  demonstration  requirements 
of  Section  182(b)(1).  an  analogous 
rationale  leads  to  the  same  result. 
Section  182(b)(1)  requires  that  the  plan 
provide  for  "such  specific  annual 
reductions  in  emissions  *  *  *  as 
necessary  to  attain  the  national  primary 
ambient  air  quality  standard  by  the 
attainment  date  applicable  under  this 
Act."  As  with  the  RFP  requirements,  if 
an  area  has  in  fact  monitored  attainment 
of  the  standard.  USEPA  believes  there  is 
no  need  for  an  area  to  make  a  further 
submission  containing  additional 
measures  to  achieve  attainment.  This  is 
also  consistent  with  the  interpretation  of 
certain  section  172(c)  requirements 
provided  by  USEPA  in  the  General 
Preamble  to  Title  I.  As  USEPA  stated  in 
the  Preamble,  no  other  measures  to 
provide  for  attainment  would  be  needed 
by  areas  seeking  redesignation  to 
attainment  since  "attainment  will  have 
been  reached."  (57  FR  at  13564;  see  also 
September  1992  Calcagni  memorandum 


'  USEPA  notes  that  paragraph  (1)  of  subsection 
182(b)  is  entitled  "PLAN  PROVISIONS  FOR 
REASON.^BLE  FURTHER  PROGRESS"  and  that 
subparagraph  (B)  of  paragraph  lB2(c)(2)  is  entitled 
■REASONABLE  FURTHER  PROGRESS 
DEMONSTRATION."  thereby  making  it  clear  that 


both  the  15  percent  plan  requirement  of  section 
182(b)(1)  and  the  3  percent  per  year  requirement  of 
section  182(c)(2)  are  speciric  varieties  of  RFP 
requirements. 

'  See  also  "Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  from  John 
Calcagni.  Director,  Air  Quality  Management 
Division,  to  Regional  Air  Division  Directors, 
September  4, 1992,  at  page  6  (stating  that  the 
"requirements  for  reasonable  further  progress  •   *  • 
will  not  apply  for  redesignations  because  they  only 
have  meaning  for  areas  not  attaining  the  standard") 
(hereinafter  referred  to  as  "September  1992 
Calcagni  memorandum"). 
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at  page  6).  Upon  attainment  of  the 
NAAQS,  the  focus  of  state  planning 
efforts  shifts  to  the  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  Section  175A. 

Similar  reasoning  applies  to  other 
related  provisions  of  subpart  2.  The  first 
of  these  are  the  contingency  measure 
requirements  of  section  172(c)(9)  of  the 
Act.  The  USEPA  has  previously 
interpreted  the  contingency  measure 
requirement  of  section  172(c)(9)  as  no 
longer  being  applicable  once  an  area  has 
attained  the  standard  since  those 
"contingency  measures  are  directed  at 
ensuring  RFP  and  attainment  by  the 
applicable  date."  (57  FR  at  13564;  see 
also  September  1992  Calcagni 
memorandum  at  page  6). 

The  State  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
part  58,  to  verify  the  attainment  status 
of  the  area.  The  air  quality  data  refied 
upon  to  determine  that  the  area  is 
attaining  the  ozone  standard  must  be 
consistent  with  40  CFR  part  58 
requirements  and  other  relevant  USEPA 
guidance  and  recorded  in  USEPA's — 
Aerometric  Information  Retrieval 
System  (AIRS). 

The  determinations  made  in  this 
notice  do  not  shield  an  area  from  future 
USEPA  action  to  require  emissions 
reductions  from  sources  in  the  area 
where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  emissions  from  sources  in  the  area 
contribute  significantly  to 
nonattainment  in.  or  interfere  with 
maintenance  by.  any  other  States  with 
respect  to  the  NAAQS  (see  section 
110(a)(2)(D)).  The  USEPA  has  authority 
under  sections  110(a)(2)(A)  and 
110(a)(2)(D)  of  the  Act  to  require  such 
emission  reductions  if  necessary  and 
appropriate  to  deal  with  transport 
situations. 

Analysis  of  Air  Quality  Data 

The  USEPA  has  reviewed  the  ambient 
air  monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  part  58  and  recorded  in  AIRS)  for 
the  Cleveland-Akron-Lorain  ozone 
nonattainment  area  in  Ohio  fi-om  the 
1992  through  1995  ozone  seasons.  The 
following  ozone  exceedances  were 
recorded  for  the  period  from  1993  to 
1995  (and  the  average  number  of 
expected  exceedances  for  this  three-year 
period  is  also  presented): 

Cleveland-Akron-Lorain:  Medina 
County.  6364  Deerview  Lane  (1994) — 
0.127  parts  per  million  (ppm);  average 
expected  exceedances:  0.3.  Cuyahoga 
County,  891  E.  152  St.  (1993)— 0.126 
ppm,  (1994)  0.127  ppm  and  0.125  ppm; 
average  expected  exceedances:  1.0.  Data 


for  1995  shows  no  new  exceedances  of 
the  ozone  NAAQS  were  monitored  in 
the  Cleveland-Akron-Lorain  area. 

On  the  basis  of  this  review,  USEPA 
determines  that  the  area  has  attained  the 
ozone  standard  during  the  1993-95 
period,  which  is  the  most  recent  three- 
year  time  period  of  air  quality 
monitoring  data,  and  therefore  are  not 
required  to  submit  a  15%  emissions 
reduction  plan,  attainment 
demonstration,  and  a  section  172(c)(9) 
contingency  measure  plan.  See  the  June 
29, 1995,  proposed  rulemaking 
published  in  the  Federal  Register  at  60 
FR  31433. 

Public  Comment/USEPA  Response 

These  are  the  comments  and 
responses  that  relate  to  the 
determination  of  attainment  for  the 
Cleveland-Akron-Lorain  area. 
Comments  that  were  received  in  support 
of  the  determination  are  not 
summarized  below;  only  the  adverse 
comments  are  summarized  and 
responses  are  provided  to  these 
comments.  No  further  action  will  be 
taken  on  the  determination  of 
attainment  for  the  Dayton  and  Toledo 
areas  since  those  areas  have  already 
been  redesignated  to  attainment.  In  a 
later  part  of  this  rulemaking  comments 
and  res]>onses  are  provided  on  the 
ozone  redesignation  request  for  the  CAL 
area.  Because  of  the  potential  for 
overlap  of  comments  received  on  the 
issue  of  the  determination  of  attainment 
and  the  redesignation,  USEPA  hereby 
incorporates  by  reference  the  responses 
contained  in  the  section  below  on 
redesignation  to  the  extent  that  they 
bear  on  the  issues  involved  in  the 
determination  of  attainment,  and  vice 
versa.  To  the  extent  that  comments  can 
be  construed  to  bear  on  both  rulemaking 
actions,  responses  should  be  construed 
to  pertain  to  both. 

(1)  Comment:  The  determination 
action  has  been  inappropriately 
segregated  fix)m  the  section  110(a)(2)(D) 
petition  submitted  by  the  State  of  New 
York  which  requested  the  Federal 
government  to  assess  the 
implementation  plans  of  upwind  states 
to  determine  their  contribution  to 
nonattainment  in  the  State  of  New  York. 
Regional  Oxidant  Modeling  indicates 
that  areas  to  the  west  of  the  State  of  New 
York,  including  the  State  of  Ohio, 
contribute  to  violations  of  the  ozone 
NAAQS  in  the  northeast  United  States, 
including  the  State  of  New  York. 
Therefore  these  areas  should  continue  to 
meet  the  statutory  reasonable  further 
progress  requirements  set  forth  in  the 
Clean  Air  Act.  at  least  until  the  State  of 
New  York's  section  110(a)(2)(D)  request 
has  been  acted  on. 


(1)  Response:  Tlie  issue  of  transpcHted 
emissions  is  not  relevant  to  this 
rulemaking  action.  The  purpose  of  the 
requirements  of  section  182(b)(1) 
concerning  reasonable  further  progress 
and  attainment  demonstration  and  the 
contingency  measure  requirements  of 
section  172(c)(9)  as  they  apply  to  CAL 
is  not  to  address  emissions  from  that 
area  that  may  cause  or  contribute  to  air 
quality  problems  in  downwind  areas. 
The  purpose  of  those  requirements  as 
they  apply  to  CAL  is  to  achieve 
attainment  of  the  standard  in  that  area. 
The  issue  of  transported  emissions  is 
dealt  with  by  other  provisions  of  the 
Act,  provisions  that  are  not  the  subject 
of  this  rulemaking  action.  USEPA  has 
authority,  and  the  state  has  an 
obligation,  under  section  110(a)(2)(A) 
(in  the  case  of  intrastate  areas)  and 
section  110(a)(2)(D)  (in  the  case  of 
interstate  areas),  to  address  transported 
emissions  from  upwind  areas  that 
significantly  contribute  to  air  quality 
problems  in  downwind  areas.  The 
determination  being  made  in  this 
rulemaking  is  that,  as  CAL  has  attained 
the  ozone  standard,  certain  additional 
Act  requirements  whose  purpose  is  to 
achieve  attainment  in  the  area  do  not 
apply  to  them.  That  determination  does 
not  mean  that  the  area  might  not  have 
to  achieve  additional  reductions 
pursuant  to  other  provisions  of  the  Act 
if  it  is  determined  in  the  future  that  such 
reductions  are  necessary  to  deal  with 
transport  from  the  CAL  area  to 
downwind  areas. 

Currently,  the  issue  of  transported 
ozone  and  ozone  precursors  is  being 
addressed  by  the  Ozone  Transport 
Assessment  Group  (OTAG)  which  is 
composed  of  Industry.  Environmental 
Groups,  Federal  Government,  State 
Governments  (including  the  State  of 
Ohio),  and  Local  Governments  from  the 
Midwest  and  Eastern  Regions.  OTAG  is 
performing  ozone  modehng  to 
determine  how  ozone  transp>ort  can  be 
addressed  on  a  regional  basis.  After  this 
assessment  is  completed.  The  United 
States  Environmental  Protection  Agency 
(USEPA)  anticipates  using  its  authority 
under  sections  110(a)(2)(A)  and 
110(a)(2)(D)  of  the  Act  to  require 
emissions  reductions  where  appropriate 
based  on  this  assessment  and  any  other 
relevant  information. 

(2)  Comment:  The  determination  of 
attainment  fails  to  meet  the  purpose, 
intent  and  spirit  of  the  Clean- Air  Act  by 
not  protecting  and  enhancing  the 
quality  of  the  Nation's  air  resources  so 
as  to  promote  the  public  health  and 
welfare  and  the  productive  capacity  of 
its  population.  The  ozone  standard  has 
been  shown  to  be  inadequate  to  protect 
public  health.  The  American  Lung 
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Association  has  provided  ample 
evidence  and  new  studies  continue  to 
confirm  this.  It  is  very  clear  to  many 
people  living  here  that  the  air  is 
polluted  and  adversely  affecting 
people's  health.  Furthermore,  no  one 
has  demonstrated  that  the  bad  air  and 
high  pollution  levels  in  Ohio's 
nonattainment  areas  are  not  adversely 
affecting  the  health  of  those  downwind. 

(2)  Response:  The  determination  of 
attainment  is  based  on  ozone 
monitoring  data  collected  in  the 
Cleveland-Akron-Lorain  area.  These 
data  continue  to  show  that  the  area  has 
attained  the  standard.  In  a  separate  part 
of  this  rulemaking  the  ozone 
redesignation  request  is  discussed.  This 
request  contains  a  maintenance  plan 
which  will  provide  for  continued 
maintenance  of  the  standard  into  the 
future.  The  maintenance  plan  is 
unaffected  by  the  determination  of 
attainment  that  finds  that  the  15%  plan, 
attainment  demonstration,  and  section 
172(c)(9)  contingency  measures  are  no 
longer  required. 

USEPA  is  also  reviewing  the  current 
ozone  standard  to  see  whether  it  should 
be  revised  in  order  to  better  protect  the 
public  health.  Until  the  current  NAAQS 
is  revised,  the  ciurent  NAAQS  of  .12 
parts  per  million  is  the  appropriate 
standard  against  which  to  assess  plans 
and  measure  attainment. 

(3)  Comment:  The  piecemeal 
approach  which  USEPA  is  taking  to 
ozone  attainment  and  redesignation  is 
promoting  backsliding  and  encouraging 
doing  the  least  possible  to  protect  public 
health  and  actually  clean  up  the  air.  A 
hohstic  approach  to  solving 
environmental  problems  is  always 
needed.  This  is  no  exception.  Reviewing 
emissions  inventories  in  one 
rulemaking.  NOx  in  another,  the  SIP  in 
another,  Reasonable  Further  Progress  in 
another,  transportation  modeling  in 
another,  etc.  is  a  methodology  which 
effectively  puts  blinders  on  and 
prevents  complete  analysis  of 
interdependence  aspects  Furthermore 
this  piecemeal  approach  is  an  out-of- 
sequence,  illogical  process. 

USEPA  must  first  determine  if 
attainment  has  been  reached  in 
accordance  with  the  Clean  .-Mr  Act's 
redesignation  criteria  given  in  section 
107.  Without  ascertaining  that 
attainment  has  actually  been  reached  it 
is  premature  to  alleviate  the 
requirements  for  further  controls  or 
Reasonable  Further  Progress.  It  appears 
that  USEPA  is  only  applying  the  first 
redesignation  requirement  that  the  area 
has  attained  the  NAAQS  and  ignoring 
the  other  requirements  for  redesignation 
and  proceeding  to  relax  the  standards. 


(3)  Response:  Nothing  requires  that  all 
of  the  SIP  revisions  submitted  by  the 
State  be  reviewed  together.  The  CAA 
has  differing  submittal  dates  for  the  SIPs 
and  requires  USEPA  to  act  on  each 
within  a  specific  time  period  of  its 
submittal.  This  would  probably  not 
allow  adequate  time  for  USEPA  to 
process  all  of  the  submittals  at  once, 
given  that  some  of  the  submittals  were 
submitted  years  apart  from  each  other. 
Where  possible  USEPA  has  sought  to 
consolidate  responses  to  submittals  but 
the  CAA  is  not  always  conducive  to  this 
approach.  The  determination  of 
attainment  is  not  the  same  as  a 
redesignation  to  attaiimient,  and 
therefore  the  requirements  of  section 
107,  which  apply  to  redesignations  to 
attainment  are  not  applicable.  See  also 
the  response  to  comments  below.  The 
determination  of  attainment  is  only 
based  on  the  area's  ozone  monitoring 
data.  USEPA  has  decided  to  address  the 
determination  of  attainment  and  the 
State's  ozone  redesignation  request  for 
Cleveland-Akron-Lorain  together  in  this 
Federal  Register  action.  This 
rulemaking  does  not  circumvent  the 
redesignation  requirements.  See  the 
discussion  in  the  redesignation 
rulemaking,  below,  and  in  USEPA 's 
Responses  to  Comments  in  its 
Determination  of  Attainment  of  Ozone 
Standard  for  Salt  Lake  and  Davis 
Counties,  Utah  60  FR  36723  (July  18, 
1995).  USEPA  in  this  portion  of  the 
rulemaidng,  its  determination  of 
attainment,  is  simply  making  a  factual 
determination  that  since  CAL  is 
attaining  the  standard,  certain 
provisions  of  the  CAA,  whose  express 
purpose  is  to  achieve  attaiimient  of  the 
standard,  do  not  require  SIP  revisions. 
In  the  redesignation  portion  of  this 
rulemaking,  USEPA  explains  its  basis 
for  concluding  that  CAL  has  met  the 
requirements  of  section  107  for 
redesignation  to  attainment. 

With  respect  to  the  determination  of 
attainment.  USEPA  set  forth  in  the  June 
29,  1995  notices  on  CAL  its  basis  for 
interpreting  certain  CAA  requirements 
as  inapplicable  to  an  area  that  is 
attaining  the  ozone  standard. 

This  interpretation  is  consistent  with 
L'SEPA's  General  Preamble  for  the- 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  ("General 
Preamble").  57  FR  13,498  (April  16, 
1992).  which  directly  addressed 
requirements  for  redesignations.  Id.  at 
13,561-64.  USEPA  interpreted  the 
general  reasonable  further  progress 
requirement  and  contingency  measures 
as  not  applying  to  redesignation 
requests  because  an  area  must  have 
attained  the  standard  before  it  could  be 
redesignated  to  attainment,  making 


reasonable  further  progress  and 
contingency  measures,  unnecessary. 

USEPA's  May  10  memorandum  set 
forth  USEPA's  interpretation  of  the 
requirements  of  CAA  sections  172(c)(9) 
and  182(b)(1)(A),  with  respect  to  ozone 
nonattainment  areas  that  have  achieved 
the  ozone  NAAQS.  USEPA  explained 
that  because  the  purpose  of  those 
requirements  has  already  been  fulfilled 
for  areas  that  have  attained  the  standard, 
the  requirements  do  not  apply  to  those 
areas  for  as  long  as  they  stay  in 
attainment.  It  further  explained  that  this 
interpretation  is  consistent  with 
USEPA's  interpretation  of  the  general 
reasonable  further  progress 
requirements  and  section  172(c)(9) 
contingency  measure  requirements  with 
respect  to  redesignation  requests  as  set 
forth  in  its  General  Preamble,  and  with 
related  USEPA  guidance  on  the 
procedures  to  be  used  when  USEPA  is 
processing  redesignation  requests. 

USEPA  has  concluded  that  Congress 
included  the  15  percent  plan  as  a 
specification  of  "reasonable  further 
progress".  Section  182(b)(1)  is  entitled 
"Plan  provisions  for  reasonable  further 
progress."  The  heading's  reference  to 
"reasonable  further  progress"  indicates 
Congress'  overall  intent  in  enacting  the 
provision.  The  term  "reasonable  further 
progress"  is  defined  as  "such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  or  may  reasonably  be 
required  by  (USEPA)  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
(NAAQS)  by  the  applicable  date."  42 
U.S.C.  section  7501(1).  This  definition 
applies  for  "the  purposes  of  *   *   *  part" 
D  of  Title  I  of  the  CAA,  which  includes 
section  182(b).  Id.  Thus,  the  term 
"reasonable  further  progress"  requires 
only  such  reductions  in  emissions  as  are 
necessary  to  attain  the  NAAQS  by  the 
attainment  date  and  no  more.  42  U.S.C. 
section  7501(1).  Accordingly,  USEPA 
has  interpreted  section  182(b)(l)(A)(I) 
consistent  with  the  statutory  definition 
of  "reasonable  further  progress"  and 
with  section  182(b)(l)(A)(I)'s  express 
purpose  of  assuring  progress  to  bring 
violating  areas  into  attainment.  If  an 
area  has  in  fact  attained  the  standard, 
the  stated  purpose  of  the  RFP 
requirement  will  have  already  been 
fulfilled  and  USEPA  does  not  believe 
that  the  area  need  submit  revisions 
providing  for  the  further  emissions 
reductions  described  in  section 
182(b)(1). 

The  legislative  history  expressly 
supports  USEPA's  interpretation  of 
section  182(b)(l)(A)(I).  In  describing  the 
15  percent  plan,  the  House  Report 
stated: 


The  emissions  reductions  called  for  in  this 
subsection  •  •  •  provide  a  concrete 
translation  of  how  much  an  area  must  do  to 
achieve  "reasonable  further  progress"  toward 
attainment  of  the  standards,  as  required  in 
section  172  and  defined  in  section  171.  Areas 
that  fail,  as  determined  by  USEPA,  to  achieve 
rea^nable  further  progress  are  in  violation  of 
the  Act. 

H.R.  Rep.  no.  490. 101st  Cong..  2d  Sess.. 
pt.  1  (1990)  at  236.  Thus,  Congress 
contemplated  that  the  requirements  of 
section  182(b){l)(A)(I)  were  simply  a 
specification  of  the  more  general 
reasonable  further  progress 
requirements  of  the  Act,  with  the  same 
goals  and  definition. 

Moreover,  USEPA's  interpretation  of 
the  requirements  of  section 
182(b)(l)(A)(I)  is  consistent  with  its 
interpretation  of  the  general  reasonable 
further  progress  requirements  of  CAA 
section  172. 

USEPA  has  also  determined  that 
section  172  (c)(9),  42  U.S.C.  section 
7502(c)(9)  does  not  require  a 
contingency  measures  plan  for  an  area 
such  as  CAL,  which  has  attained  the 
standard.  The  contingency  measures 
plan  is  required  for  an  area  which  "fails 
to  make  reasonable  further  progress,  or 
to  attain  the  (NAAQS)  by  the  attainment 
date*   *  '"42  U.S.C.  section 
7502(c)(9).  If,  as  USEPA  has  determined 
with  respect  to  CAL,  an  area  has  already 
attained  the  standard,  then  by  definition 
such  an  area  is  not  one  to  which 
contingency  measures  apply.  There 
simply  is  no  failure  to  attain  or  make 
progress  for  which  additional  measures 
need  be  contingent.  However,  as  with 
secUon  182(b)(l)(A)(I),  USEPA 
interprets  section  172(c)(9)'s 
requirements  to  be  applicable  to  areas 
that  lapse  back  into  violation  prior  to 
redesignation,  and  which  therefore  need 
additional  progress  toward  attainment. 
Moreover,  USH'A's  interpretation  of 
172(c)(9)  is  consistent  with  its 
interpretation  of  these  requirements  in 
the  context  of  redesignation  requests.  57 
FR  13564.  USEPA's  interpretation  also 
vindicates  the  policy  objective  of 
reducing  the  burden  on  states  and 
soiures  of  adopting  and  implementing 
additional  control  measures  that  are  not 
necessary  to  attain  the  standard. 

(4)  Comment:  The  number  of  "close 
calls"  and  the  use  of  volimtary  measures 
to  reduce  ozone  raises  real  questions 
about  the  overall  air  quality.  Modeling 
would  answer  some  of  these  questions 
and  give  a  truer  picture  of  what  the  air 
is  really  like.  Some  initial  analysis  of 
the  weather  patterns  in  1995  indicates 
that  they  may  be  similar  to  1988,  a 
supposedly  "unusually  hot,  dry 
simuner"  when  numerous  exceedances 
were  recorded.  In  fact,  the  weather  in 


Ohio  in  1988  or  thus  far  in  1995  is  not 
all  that  unusual.  Even  higher 
temperature  have  been  recorded.  It  can 
be  expected  that  there  will  be  more 
exceedances,  unless  there  are  reductions 
in  ozone  precursor  emissions. 

USEPA  policy  (September  4, 1992. 
procedures  for  processing  requests  to 
redesignate  areas  to  attainment,  from 
John  Calcagni)  states  that  data  from  the 
monitors  be  from  areas  of  highest 
concentration  and  that  modeling  may  be 
necessary  to  determine  the 
representativeness  of  the  monitor  data. 

(4)  Response:  While  voluntary 
measures  were  used  in  Cleveland  during 
the  summer  of  1995  to  involve  the 
community  in  keeping  their  air  clean, 
the  Ohio  Environmental  Protection 
Agency  (OEPA)  did  not  claim  that  this 
measure  was  responsible  for  the 
Cleveland  area  attaining  the  NAAQS. 
Ohio's  request  claimed  that  the 
improvement  in  air  quality  was  due  to 
permanent  and  enforceable  measures, 
namely  the  Federal  Motor  Vehicle 
Emissions  Control  Program  and  the 
Federal  fuel  volatility  requirements  that 
reduced  the  emissions  from  gasoline.  In 
addition,  the  basic  automobile 
inspection  and  maintenance  program, 
required  as  a  part  of  the  carbon 
monoxide  SIP,  would  also  have 
provided  volatile  organic  compound 
(VOC),  and  oxide  of  nitrogen  (NOx) 
emissions  reductions  in  the  area,  as  a 
side  benefit.  These  measures  resulted  in 
the  area's  VOC  emissions  decreasing  by 
about  14  percent  from  1990  to  1994, 
enabling  the  area  to  reach  attainment  of 
the  ozone  NAAQS. 

USEPA  policy  on  the  determination  of 
attainment  is  provided  in  a  May  10, 
1995,  memorandum  fit)m  John  S.  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards.  This 
memorandum  sets  forth  USEPA's 
interpretation  of  certain  requirements  of 
subpart  2  of  part  D  of  title  I  of  the  Clean 
Air  Act  as  they  relate  to  ozone 
nonattainment  areas  that  are  meeting 
the  ozone  NAAQS.  The  USEPA  beheves 
it  is  reasonable  to  interpret  provisions 
regarding  RFP  and  attainment 
demonstrations,  along  with  the  related 
requirements,  so  as  not  to  require  SIP 
submissions  if  an  ozone  nonattaiiunent 
area  subject  to  those  requirements  is  in 
fact  attaining  the  ozone  standard  (i.e., 
attainment  of  the  NAAQS  is 
demonstrated  with  3  consecutive  years 
of  complete,  quality-assured  air  quality 
monitoring  data).  The  USEPA  has 
previously  interpreted  the  general 
provisions  of  subpart  1  of  part  D  of  title 
I  (section  171  and  172)  so  as  not  to 
require  the  submissions  of  SIP  revisions 
concerning  RFP,  attainment 
demonstrations,  or  contingency 


measures,  and  USEPA  believes  it  is 
appropriate  to  interpret  the  ozone- 
specific  provisions  of  subpart  2  in  the 
same  manner.  This  is  further  discussed 
under  section  I  covering  the  background 
on  the  determination  of  attainment. 

The  determination  of  attainment  is 
based  only  on  ozone'monitoring  data  for 
the  area.  Ilie  data  for  at  least  the  last 
four  years  show  that  the  area  has 
achieved  attaiimient.  We  believe  that 
the  monitoring  data  is  adequate  and 
representative  of  the  area  and  that 
modeling  is  not  necessary  to  show 
attainment.  These  data  show  that  the 
area  is  in  attainment  and  the  monitoring 
data  for  1995  show  that  no  exceedances 
were  monitored  in  the  entire  Cleveland- 
Akron-Lorain  area.  This  shows  that  the 
provisions  related  to  submitting  a  SIP 
revision  to  bring  an  area  into  attainment 
of  the  ozone  NAAQS,  such  as  the 
attainment  demonstration,  RFP,  and 
contingency  measures  requirements  are 
not  necessary  since  the  area  is  already 
in  attainment  of  the  ozone  NAAQS. 

The  weather  in  1995  was  more 
conducive  toward  forming  ozone  in 
many  ptarts  of  the  Country.  Even  though 
this  was  the  case  no  exceedances  were 
,  monitored  at  any  of  the  monitors  in  the 
CAL  area  showing  that  the  area  has 
reduced  its  emissions  to  a  level  that  has 
brought  the  CAL  area  into  attainment  of 
the  ozone  NAAQS. 

(5)  Comment:  TTie  Southwestern 
Pennsylvania  Growth  Alhance  (Growth 
Alliance)  is  concerned  that  the 
redesignation  of  the  Qeveland-Akron- 
Lorain  area  could  adversely  affect  both 
the  economy  and  air  quahty  in 
southwestern  Pennsylvania,  and  it  feels 
that  action  on  the  applications  fix>m 
these  regions  should  be  suspended  until 
a  more  comprehensive  national  solution 
to  interstate  transport  of  ozone  and 
ozone  precuirsors  is  developed  and 
implemented.  The  Growth  Alliance 
believes  that  Southwestern 
Pennsylvania  is  being  unfairly 
disadvantaged  compared  to  neighboring 
states  by  the  requirements  created  by 
the  Clean  Air  Act,  by  USEPA,  and  by 
the  Northeast  Ozone  Transport 
Commission. 

(5)  Response:  USEPA's  proposed 
action  to  determine  that  the  Cleveland- 
Akron-Lorain  area  has  reached 
attainment  and  that  it  is  not  necessary 
for  it  to  have  an  attainment 
demonstration,  15%  rate  of  reduction 
plan,  and  a  contingency  plan  is  different 
from  redesignating  the  Cleveland- 
Akron-Lorain  area  as  an  attainment  area 
for  ozone.  In  order  for  USEPA  to  make 
a  determination  concerning  the  15% 
plan  and  other  requirements,  it  is  only 
necessary  to  show  that  the  area  has 
attained  the  ozone  standard  through 
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monitoring  data.  In  order  to  be 
redesignated  from  nonattainment  to 
attainment  the  area  must  meet  the  five 
redesignation  requirements  of  section 
107  of  the  CAA.  One  of  the  five 
redesignation  requirements  is  that  the 
area  have  met  all  of  the  SIP 
requirements  applicable  to  the  area.  A 
determination  of  attainment  renders 
some  of  those  requirements  as 
inapplicable,  based  on  the  area  attaining 
the  standard,  but  the  area  would  still 
have  to  meet  the  remaining  applicable 
SIP  requirements  before  it  could  satisfy 
part  of  the  requirements  for 
redesignation.  The  ozone  redesignation 
request  for  Cleveland-Akron-Lorain  is 
being  addressed  in  a  separate  part  of 
this  same  Federal  Register  action.  A 
discussion  of  the  comments  and 
responses  received  on  the  redesignation 
is  given  in  that  part  of  this  action.  In 
order  for  the  CAL  area  to  be 
redesignated  from  nonattainment  to 
attainment  it  would  have  to  meet  all  of 
the  applicable  redesignation 
requirements.  If  an  area  meets  the 
criteria  for  redesignation  nothing  in  the 
CAA  suggests  that  redesignations 
should  be  delayed.  Any  issue  regarding 
transport  of  ozone  and  its  precursors 
can  and  is  expected  to  be  dealt  with 
through  the  Ozone  Transport  and 
Assessment  Group  (OTAG)  and 
USEPA's  authority  under  section  110 
(a)(2)(A)  and  (a)(iJ)(D)  of  the  Act.  See 
also  Response  to  comment  2. 

Determination  Conclusion 

The  USEPA  has  determined  that  the 
Cleveland-Akron-Lorain  (which 
includes  the  Counties  of  Ashtabula, 
Cuyahoga,  Geauga,  Lake,  Lorain, 
Medina,  Portage  and  Summit)  has 
attained  the  ozone  standard  and 
continues  to  attain  the  standard  at  this 
time. 

As  a  consequence  of  this 
determination  that  the  Cleveland- 
Akron-Lorain  ozone  nonattainment  area 


has  attained  the  ozone  standard,  the 
requirements  of  section  182(b)(1) 
concerning  the  submission  of  the  15 
percent  plan  and  ozone  attaiiunent 
demonstration  and  the  requirements  of 
section  172(c)(9)  concerning 
contingency  measures  are  not  applicable 
to  the  Cleveland-Akron-Lorain  area. 
Additionally  since  this  determination  is 
occurring  simultaneously  with  the 
ozone  redesignation  to  attainment,  the 
determination  will  not  be  revoked  in  the 
event  of  a  violation.  Rather,  in  the  event 
of  a  violation,  the  contingency  measures 
in  the  approved  maintenance  plan 
would  be  triggered  by  a  violation. 

Ozone  Redesignation  Request 

/.  Background 

On  November  14. 1994,  the  OEPA 
submitted  to  the  USEPA  a  request  for 
redesignation  to  attainment  for  ozone 
for  the  CAL  area  of  Lorain,  Cuyahoga, 
Lake.  Ashtabula,  Geauga,  Medina, 
Summit  and  Portage.  Additional 
information  on  the  State  public  hearing 
and  response  to  comments  was 
submitted  to  USEPA  on  February  22, 
1995.  The  redesignation  requests  were 
•  supported  by  technical  information 
demonstrating  that  the  requirements  of 
section  107(d)(3)(E)  of  the  Clean  Air  Act 
Amendments  (CAAA)  were  met.  On 
June  15, 1995,  a  notice  was  published  in 
the  Federal  Register  (60  FR  31433) 
which  proposed  approval  of  the 
redesignation  requests  to  attaiiunent  for 
ozone  and  the  maintenance  plans  for  the 
Ohio  CAL  moderate  ozone 
nonattainment  area  counties. 

//.  Summary  of  Proposed  Rulemaking 

The  proposed  rulemaking  detailed 
how  the  State  submittal  fulfilled  the 
redesignation  requirements  of  the 
CAAA.  Specifically,  section  107(d)(3)(E) 
provides  for  redesignation  if:  (i)  The 
Administrator  determines  that  the  area 
has  attained  the  National  Ambient  Air 

Summary  of  VOC  Emissions 
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Quahty  Standards  (NAAQS);  (ii)  The 
Administrator  has  fully  approved  the 
applicable  implementation  plan  for  the 
area  under  section  llO(k);  (iii)  The 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions;  (iv)  The  Administrator  has 
fully  approved  a  maintenance  plan  for 
the  area  as  meeting  the  requirements  of 
section  175(A);  and  (v)  the  State 
containing  such  area  has  met  all 
requirements  applicable  to  the  area 
under  section  110  and  Part  D. 

Included  in  the  State  submittal  was  a 
maintenance  plan.  A  component  of  the 
maintenance  plan  is  the  maintenance 
demonstration  which  shows  that  the 
level  of  emissions  projected  out  10  years 
will  not  exceed  the  attainment  year 
inventory.  The  proposed  rulemaking 
presented  summary  tables  of  Volatile 
Organic  Compounds  (VOC)  emissions, 
and  NOx  emissions  projections  for  the 
CAL  area  counties.  The  OEPA  has 
revised  the  base  year  and  projected  year 
inventories  numbers  in  response  to 
comments  made  by  Region  5.  The  VOC 
and  NOx  point  source  emissions 
projections  for  the  year  2000  were 
estimated  by  USEPA  based  on  an 
average  growth  rate  for  the  1996  to  2006 
period.  These  estimates  show  that  the 
total  emissions  in  the  area  are  expected 
to  remain  below  the  attainment  level  of 
emissions.  In  addition,  the  NOx  point 
source  emission  projections  do  not 
accoiuit  for  emission  reductions  due  to 
the  Title  IV  Acid  Rain  requirements  of 
the  CAA,  which  would  further  reduce 
NOx  emissions  in  the  area.  The  changes 
did  not  a^ect  the  State's  ability  to 
demonstrate  maintenance.  The  revised 
tables  are  presented  below. 


1990  base 

1993  attain 

1996  pro- 
jected 

2000  pro- 
jected 

2006  pro- 
jected 

Point 

82.22 

201.05 
248.4 
531.7 

75.75 

201.37 

181.4 

458.5 

78.55 

201.45 

131.2 

411.2 

82.44 

201.63 

78.4 

362.5 

88.63 

200.86 

48.8 

338.3 

Area  

Mobi\e  

Totals  

Summary  of  NOx  Emissions— Continued 
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1990  base 

1983  attain 

1996  pro- 
jacted 

2000  pro- 
jectod 

2006pro- 

Area     

80.46 
176.6 
502.6 

80.56 
159.9 
495.1 

80.51 
142.2 
486.6 

80.61 

95.5 

453.2 

80.18 

MobHe  -- 

75.4 

Totals  

- 

453.6 
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UMI 


» 

1990  base 

1993  attain 

1996  pro- 
jected 

2000  pro- 
jected 

2006  pro- 
jected 

Point 

245.59 

254.61 

263.91 

277.05 

298.00 

Additionally,  the  VOC  and  NOx 
emissions  projected  for  the  year  2006  in 
the  above  tables  are  considered 
emission  budgets  for  piuposes  of 
transportation  conformity. 

llie  proposal  stated  that  final 
approval  of  the  CAL  moderate 
nonattaiiunent  area  counties  was 
contingent  upon  final  approval  of  VOC 
reasonably  available  control  technology 
(RACT)  rules,  the  1990  Base-year 
inventory,  the  section  182(f)  NOx 
waiver  request,  the  182(b)(1)  reasonable 
further  progress  plan  (15%  plan),  the 
182(b)(4)  inspection  and  maintenance 
plan,  the  attainment  demonstration,  and 
the  172(c)(9)  contingency  measures.  All 
of  these  requirements  have  either  been 
met  through  full  approval  of  state 
submittals  or  have  been  determined  in 
this  rulemaking  to  be  no  longer 
applicable.  The  final  approval  of  most  of 
the  VOC  RACT  rules  were  published  on 
March  23, 1995  (60  FR  15235),  and 
became  effective  on  May  22, 1995.  Final 
approval  of  RACT  rules  for  major 
stationary  sources  not  specifically 
covered  by  a  USEPA  Control  Technique 
Guideline  for  RACT  became  effective  on 
October  31, 1995,  in  a  letter  notice 
action  from  Regional  Administrator 
Adamkus  to  the  individual  companies. 
A  formal  announcement  of  this  was 
made  in  the  Federal  Register.  The  Base- 
year  inventories  were  approved  on 
December  7, 1995  (60  FR  62737)  and 
effective  on  January  8,  1996.  The  NOx 
waiver  request  was  approved  on  July  13, 
1995  (60  FR  36051)  and  became 
effective  on  August  14, 1995.  The  I/M 
pltin  was  approved  on  April  4, 1995  (60 
FR  16989)  and  became  effective  on  Jime 
3. 1995. 

A  May  10, 1995,  memorandum  from 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards, 
entitled  "Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard",  states 
that  upon  a  determination  made  by 
USEPA  that  an  area  has  attained  the 
NAAQS  for  ozone,  that  area  need  not 
submit  SIP  revisions  concerning 
reasonable  further  progress  (15%)  plan, 
182(b)(l]  attainment  demonstrations, 
and  172(c)(9)  contingency  measures  for 


as  long  as  the  area  continues  to  meet  the 
standard.  Such  a  determination  is  made 
for  the  CAL  area  in  a  separate  part  of 
this  rulemaking.  Consequently,  final 
approval  of  the  redesignation  request  for 
the  CAL  coimties  of  Lorain,  Cuyahoga, 
Lake,  Ashtabula,  Geauga,  Medina, 
Summit,  and  Portage  is  no  longer 
dependent  upon  approval  of  the  15% 
plan,  attaiiunent  demonstration,  or 
section  172(c)(9)  contingency  measures. 

Public  Comment/USEPA  Response 

In  response  to  the  request  for  written 
comments  on  the  proposed  rulemaking, 
USEPA  received  about  50  comment 
letters.  Letters  were  received  from 
concerned  cidzens,  environmental 
groups,  and  industry.  Over  30  of  these 
letters  were  adverse  comments  on  the 
propose  rulemaking.  The  remaining 
comments  were  in  support  of  the 
proposed  rule.  The  following 
summarizes  the  adverse  comments 
received  and  responds  to  them.  The 
comments  in  support  of  the  rule  are  not 
summarized  below,  but  are  available  for 
public  review  in  USEPA's  docket.  In  an 
earlier  part  of  this  rulemaking 
comments  and  responses  are  provided 
on  the  determination  of  attainment  for 
the  CAL  area.  To  the  extent  that  any 
comments  under  the  determination 
section  also  apply  to  the  ozone 
redesignation  action  for  the  CAL  area 
they  are  also  incorporated  into  the 
comments/responses  under  this  section 
covering  the  ozone  redesignation  action 
for  the  CAL  area. 

(1)  Comment:  Many  of  the 
commenters  are  opposed  to  the 
redesignation  of  the  Cleveland-Akron- 
Lorain  area  to  attainment  on  the 
grounds  that  they  believe  that  more 
stringent  emission  control  requirements 
and  sanctions  are  needed  to  avoid 
unsafe  pollution  levels.  These 
commenters  believe  that  the  benefits  of 
health  and  environmental 
improvements  to  be  achieved  through 
stricter  standards  outweigh  the 
increased  costs  of  emission  controls  on 
industry  and  on  the  public.  Several 
commenters  state  that  the  ozone 
standard  itself  should  be  tightened, 
expressing  concerns  over  long  term 
health  impacts,  impacts  on  children  and 


the  elderly,  and  impacts  on  smog  levels 
still  visible  in  the  area. 

(1)  Response:  The  NAAQS  were 
established  to  protect  the  public's  health 
and  welfare  with  an  adequate  margin  of 
safety.  Although  additional  reductions 
in  VOCs  may  provide  further  health 
improvements,  it  is  noted  that  the  issue 
here  is  attainment  of  the  ozone 
standard.  The  State  of  Ohio  has  met  the 
requirements  for  the  redesignation  of 
the  Cleveland-Akron-Lorain  area  to 
attainment  of  the  ozone  standard, 
including  attainment  of  the  ozone 
NAAQS.  It  is  not  clear  that  further 
reduction  in  ozone  levels  will  provide 
significant  health  improvements. 

With  regard  to  a  revised  ozone 
standard,  it  should  be  noted  that  the 
USEPA  along  with  States  and  science 
advisors,  is  the  process  of  reconsidering 
the  ozone  standard.  If  the  ozone 
standard  is  revised  a  number  of  ozone 
attainment  and  nonattainment  areas 
may  be  affected.  A  redesignation  of 
Cleveland-Akron-Lorain  to  attainment  at 
this  time  will  not  prevent  this  area  from 
being  redesignated  to  nonattainment  if  it 
is  subsequently  foimd  to  be  in  violation 
of  a  revised  ozone  standard.  Until  the 
NAAQS  is  revised,  however,  the  0.12 
ppm  NAAQS  for  ozone  is  the  only 
appropriate  standard  against  which  to 
judge  attainment. 

(2)  Comment:  People  in  the 
Cleveland-Akron-Lorain  area  suffer  from 
sinus  problems,  and  increased 
occurrence  of  asthma  and  other  life- 
threatening  respiratory  ilhiesses  that  are 
directly  attributable  to  air  pollution.  The 
air  is  often  oppressive  and  really 
unbreathable.  especially  in  the  kind  of 
hot,  humid  weather  that  the  area  has 
experienced  this  summer.  Infants  and 
the  elderly  are  affected  by  the  higher 
tolerance  of  ozone  levels  now  in  force. 
We  see  people  who  become  ill  from 
polluted  air  whenever  the  ozone  level 
rises.  The  current  ozone  standard  is  not 
health  based.  We  want  to  breathe 
cleaner  air.  We  are  opposed  to  the 
redesignation  of  Cleveland-Akron- 
Lorain  because  of  the  asthma  epidemic 
and  increasing  number  of  asthma 
deaths.  The  pervasiveness  of  the  health 
threat  posed  far  outweighs  the 
inhibition  of  industrial  expansion  and 
limits  on  smokestack  pollution. 
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(2)  Response:  The  current  ozone 
standard  is  a  health  based  standard.  It 
was  recently  reviewed  and  reafBrmed. 
see  58  FR  13008  (March  9.  1995). 
However,  the  ozone  NAAQS  is  currently 
being  reviewed  to  see  if  the  standard 
should  be  changed  and  what  the  new 
standard  would  be.  see  59  FR  5164 
(February  3,  1994).  A  staff  report  was 
recently  released  that  discusses  this 
review  of  the  ozone  NAAQS.  But  unless 
and  until  the  ozone  NAAQS  is  changed 

-  it  remains  the  standard  to  use  for 
comparison  against  ozone  monitoring 
data  in  the  area.  Those  data  indicates 
attainment  of  the  ozone  standard. 

(3)  Comment:  In  Cleveland-Akxon- 
Lorain  the  air  smells.  There  are  also  foul 
odors  coming  from  factories  during  the 
early  morning  hours  that  are  waking  us 
up  and  making  us  nauseated. 

(3)  Response:  At  the  Federal  level  the 
Clean  Air  Act  (CAA)  does  not  provide 
specific  requirements  for  companies  to 
control  odors.  Odor  is  not  an  issue 
pertinent  to  the  ozone  standard  or  the 
attainment  of  that  standard.  We  have, 
however,  made  our  enforcement  group 
aware  of  these  complaints  to  see  what 
can  be  done.  Further,  existing  facilities 
must  continue  to  operate  existing  air 
pollution  control  equipment  in 
accordance  with  applicable  rules, 
regulations  and  permits,  and  sources 
that  are  problematic  in  terms  of  posing 
a  nuisance  to  area  residents  may  be 
referred  to  the  State  and  local 
environmental  enforcement  staff  for 
investigation. 

(4)  Comment:  Several  commenters 
expressed  concern  that  trucks  and  buses 
pollute  the  air  by  blowing  out  black 
smoke  and  that  cleaning  up  emissions 
from  cars  is  not  sufficient. 

(4)  Response:  The  USEPA  agrees  that 
cleaning  up  emissions  from  cars  is  not 
enough.  Trucks  and  buses  also  produce 
significant  pollution.  The  USEPA  has 
set  stringent  standards  for  new  heavy 
duty  diesel  engines  beginning  with  the 
1988  model  year,  with  additional 
improvements  to  be  made  with  the  1991 
and  1994  model  year  engines.  The  black 
smoke  from  diesel  trucks  and  buses  is 
particulate  matter  which  is  a  visible  air 
pollutant.  Trucks  and  buses  also 
contribute  to  ozone  air  pollution 
because  they  produce  hydrocarbons  and 
NOx-  The  NOx  emission  standard  has 
been  tightened  fi-om  10.7  grams  per 
brake  horsepower  per  houi  (g/bhp-hr)  in 
1985  to  6.0  in  1988  and  5.0  in  1991.  The 
hydrocarbon  emission  rate  for  diesel 
engines  is  set  at  1.3  g/bhp-hr.  Particulate 
emission  standards  have  been  tightened 
from  0.60  g/bhp-hr  in  1988  to  0.10  g/ 
bhp-hr  in  1994  for  all  new  heavy  duty 
engines.  As  the  older  trucks  and  buses 
are  replaced  by  the  newer,  cleaner 


engines  the  pollution  from  these 
vehicles  will  be  significantly  reduced. 

In  October  1993,  the  USEPA  required 
the  use  of  a  cleaner  diesel  fuel 
throughout  the  country.  Diesel  fuel  used 
in  on-highway  compression  ignition 
engines  contains  less  sulphur  than 
earlier  fuels.  Lower  sulphur  reduces  the 
amount  of  indirect  particulate  and 
improves  the  operation  of  new  diesel 
engines  using  particulate  trap  oxidizers 
to  control  direct  particulate  emissions.  It 
is  estimated  that  the  use  of  low-sulphur 
diesel  fuel  reduces  direct  and  indirect 
particulate  by  approximately  28  percent 
from  the  baseline  fuel.  Air  quality 
impacts  of  fuel  controls  are  projected  to 
reduce  particulate  by  2.3  to  8.3 
micrograms  per  cubic  meter  and 
sulphur  dioxide  by  7  to  16  micrograms 
per  cubic  meter  in  a  metropolitan  area 
the  size  of  Cleveland- Akron-Lorain. 

The  State  of  Ohio  will  implement  its 
inspection  and  maintenance  (I/M) 
program  beginning  in  1996.  The 
authorizing  State  legislation  for  the  I/M 
program  requires  the  testing  of  diesel 
powered  vehicles  up  to  10,000  pounds 
for  opacity  (smoke).  Buses  are  also 
required  to  meet  emission  standards  for 
smoke,  hydrocarbons  and  carbon 
monoxide. 

The  reductions  in  hydrocarbon,  and 
NOx  emissions  from  trucks  and  buses 
will  contribute  to  maintaining  the  ozone 
standard  and  protecting  the  public's 
health.  Particulate  issues  are  separate 
from  ozone  issues  and  are  not  relevant 
for  consideration  here.  While  the 
standards  for  particulate  emissions  will 
greatly  reduce  the  amount  of  smoke 
emitted  from  trucks  and  busses,  it  is  not 
expected  to  have  a  significant  effect  on 
ozone  levels  and  as  a  result  is  not 
pertinent  to  an  ozone  redesignation 
request. 

(5)  Comment:  Several  commenters 
have  expressed  confusion  over  the 
relationship  between  the  proposed 
redesignation  and  the  protection  of  the 
"ozone  layer."  One  commenter  in 
peuticular  requests  that  the  USEPA 
explain  the  "whole  ozone  picture." 

(5)  Response:  At  the  very  outset  of 
this  response,  it  must  be  noted  that 
"ozone"  referred  to  in  the  proposed 
redesignation  is  chemically  identical  to 
the  "ozone"  referred  to  in  the  term 
"ozone  layer."  In  both  situations  ozone 
refers  to  a  gas  composed  of  molecules 
with  three  oxycen  atoms  each. 

In  the  case  of  the  "ozone  layer",  one 
is  referring  to  the  layer  of  the  Earth's 
stratosphere  where  ozone  is  found  in 
relatively  high  concentrations.  Ozone  in 
this  layer  is  formed  through  the  reaction 
of  oxygen  molecules  (two  oxygen  atoms 
each)  and  high  energy  electromagnetic 
radiation  from  the  Sun.  Oxygen  atoms 


are  freed  when  oxygen  molecules  are 
impacted  by  the  high  energy  radiation. 
Some  of  these  freed  oxygen  atoms 
combine  with  oxygen  molecules  to  form 
ozone  molecules.  Within  this  layer  of 
the  atmosphere,  ozone  is  a  significant 
absorber  of  high  energy  ultraviolet 
radiation  from  the  Sun.  If  this 
ultraviolet  radiation  reached  the  surface 
of  the  earth  in  sufficient  intensity, 
significant,  undesirable  biological 
damage  could  result  to  surface 
organisms.  Concerns  over  p>otential 
damage  to  the  protective  ozone  layer  has 
led  to  efforts  to  reduce  the  emissions  of 
gasses  which  are  believed  to  directly  or 
indirectly  eliminate  ozone  molecules. 

In  the  case  of  the  proposed  of 
Cleveland-Akron-Lorain,  one  is  dealing 
with  ozone  found  in  the  lowest  levels  of 
the  atmosphere.  At  this  level  of  the 
atmosphere,  high  ozone  levels  are  not 
typically  found  (natural  processes  can 
lead  to  peak  ozone  levels  of  0.04  to  0.06 
parts  per  million,  well  below  the  ozone 
standard  of  0.12  parts  per  million).  Man- 
made  (anthropogenic)  emissions  of 
volatile  organic  compounds,  oxides  of 
nitrogen,  and  other  gases,  in  the 
presence  of  sunlight  and  relatively 
warm  temperatures,  can  lead  to  ozone 
formation  of  considerably  higher 
concentrations.  This  chemical  formation 
process  involves  himdreds  of  chemical 
reactions  and  differs  significantly  from 
the  process  that  forms  ozone  in  the 
stratosphere.  There  is  no  significant 
exchange  of  ozone  between  the  lower 
atmosphere,  where  high  ozone  levels  are 
undesirable,  and  the  stratosphere,  where 
high  ozone  levels  are  desirable  for  the 
protection  of  life  on  earth. 

Ozone  concentrations  in  excess  of  the 
ozone  standard  are  shown,  based  on 
numerous  health  studies  and  correlation 
of  health  data  and  monitored  ozone 
concentrations,  to  be  damaging  to 
human  health,  particularly  causing 
problems  with  the  human  respiratory 
system.  For  this  reason,  ozone  has  been 
listed  as  a  primary  pollutant  with  a 
defined  health-based  standard. 

(6)  Comment:  The  air  quality  in 
Cleveland-Akron-Lorain  is  lousy  and 
there  has  been  no  improvement  in  the 
quahty  of  our  air.  If  anything,  I  would 
say  things  are  worse. 

(6)  Response:  With  respect  to  ozone 
levels  in  the  CAL,  the  air  quality  has 
improved  significantly  since  the  late    - 
1980's.  During  1988  there  were  a 
number  of  monitored  readings  above 
.150  parts  per  million  in  the  area. 
During  the  last  four  years  the  highest 
concentration  monitored  was  .127  ppm. 
CAL  achieved  attainment  of  the  ozone 
standard  at  the  end  of  1994,  by 
monitoring  attaiiunent  of  the  ozone 
NAAQS  during  the  three  previous  years 
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(which  are  1992, 1993,  and  1994).  The 
area  continued  to  attain  the  standard 
since  that  time. 

Section  107(d)(3)(E)(iii)  requires  that, 
for  the  USEPA  to  approve  a 
redesignation,  it  must  determine  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions.  The  September  Calcagni 
memorandimi,  at  page  4,  clarifies  this 
requirement  by  stating  that 
"[a]ttainment  resulting  from  temporary  • 
reductions  in  emission  rates  (e.g., 
reduced  production  or  shutdown  due  to 
temporary  adverse  economic 
conditions)  or  unusually  favorable 
meteorology  would  not  qualify  as  an  air 
quality  improvement  due  to  permanent 
and  enforceable  emission  reductions." 
As  discussed  in  the  June  15, 1995 
Federal  Register  proposed  rulemaking, 
the  State  of  Ohio  demonstrated  that 
permanent  and  enforceable  emission 
reductions  are  responsible  for  the  recent 
improvement  in  air  quality.  This 
demonstration  was  accomplished 
through  an  estimate  of  the  reductions 
(from  1990  to  1993)  of  VOC  achieved 
through  Federal  measures  such  as  the 
Federal  Motor  Vehicle  Emissions 
Control  Program  (FMVECP)  and  fuel 
volatility  rules  implemented  from  1990- 
1993,  as  suggested  by  the  September 
Calcagni  memorandum. 

Volatile  Organic  Compound  (VOC) 
emissions  are  one  of  the  precursors  that 
help  to  form  ozone.  The  total  emission 
reductions  achieved  from  1990  to  1993 
were  65  tons  of  VOC  per  day.  This  is  a 
14  percent  reduction  in  VOCs,  which 
corresponds  to  the  drop  in  ozone 
concentrations  in  the  area.  These 
emission  reductions  were  primarily  the 
result  of  the  FMVECP,  Automobile 
Inspection  and  Maintenance  program, 
and  Gasoline  Reid  Vapor  Pressme  (RVP) 
reductions  from  10.5  pounds  per  square 
inch  (psi)  in  1989,  to  9.0  psi  in  1992. 
The  VOC  emissions  are  expected  to 
continue  to  decrease  in  the  future  due 
to  the  Federal  Motor  Vehicle  Emissions 
Control  Program,  Stage  n  vapor  recoveiy 
program,  and  the  Enhanced  Automobile 
Inspection  and  Maintenance  Program. 
The  NOx  emissions  are  also  expected  to 
decrease  in  the  future  due  to  the  Federal 
Motor  Vehicle  Emissions  Control 
Program  and  the  Enhanced  Automobile 
Inspection  and  Maintenance  Program. 

(7)  Comment:  I  am  sure  you  are  being 
bombarded  with  requests  to  change  the 
designation  to  attainment,  on  the 
grounds  that  the  region  will  be  hurt 
economically  if  this  is  not  done.  To  me, 
such  argimients  ignore  two  fundamental 
points.  First,  there  is  not  evidence  that 
stricter  environmental  regiUations  hurt 
the  economy.  A  clean  environment  does 
not  mean  less  jobs,  it  can  mean  more 


jobs.  In  bet,  there  is  evidence  that 
indicates  the  opposite.  Second,  even  if 
this  is  true,  we  would  be  selling  our 
health,  and  the  health  of  our  world  and 
our  children,  for  economic  benefit.  This 
does  not  seem  a  good  trade.  There  is 
entirely  too  much  emphasis  on  business 
economic  considerations  over  health 
considerations.  The  cost  to  industry 
may  be  high,  but  whatabout  the  cost  to 
pay  for  increased  health  problems?  Air 
pollution  results  in  hundreds  of 
thousands  of  dollars  worth  of  asthma 
illnesses  and  deaths  each  week.  This 
should  be  spent  on  pollution  controls 
instead. 

It  would  be  reprehensible  if  the 
agency  charged  with  the  protection  of 
health  and  the  environment  capitulated 
to  vested,  self-serving  interests  that 
place  the  almighty  dollar  ahead  of 
hiunan  health  and  welfare.  The 
redesignation  request  should  not  be 
approved. 

(7)  Response:  The  approval  of  the 
ozone  redesignation  request  for 
Cleveland-Akron-Lorain  is  based  on  the 
area  meeting  the  five  requirements  of 
section  107  of  the  CAA.  It  is  not  based 
on  economic  groimds.  The  first  of  the 
five  requirements  of  section  107  is  that 
the  area  has  attained  the  National 
Ambient  Air  Quality  Standard  for 
ozone,  which  it  has.  The  NAAQS  for 
ozone  is  set  at  a  level  designed  to 
protect  the  public's  health  and 
monitoring  data  show  that  the  area  is 
meeting  the  standard. 

(8)  Comment:  One  commenter, 
although  not  expressing  opposition  to 
the  proposed  redesignation,  does 
express  opposition  to  the  approach  used 
in  the  Cleveland-Akron-Lorain  area  of 
trying  to  get  the  public  to  reduce 
emissions  only  during  critical  high 
ozone  potential  periods.  The  commenter 
favors  a  permanent  curtailment  of 
emissions  so  that  people  with  related 
health  risks,  such  as  asthma,  will  not 
have  to  seek  the  shelter  of  air- 
conditioned  places  during  such  periods. 

(8)  Response:  It  is  agreed  that,  where 
possible,  permanent  emission  controls 
should  be  implemented  to  minimize 
ozone  levels  and  to  attain  the  ozone 
standard.  It  should  be  recognized  that 
many  permanent  emission  controls, 
such  as  reasonably  available  control 
technology,  transportation  control 
measures,  and  vehicle  inspection/ 
maintenance,  have  been  implemented  in 
the  Cleveland-Akron-Lorain  area.  The 
maintenance  plan  takes  into  accoimt 
that  these  emission  controls  will  be 
maintained  despite  the  redesignation  of 
the  area  as  an  area  in  attainment  of  the 
ozone  standard.  The  permanent  and 
enforceable  emissions  reductions  are 
discussed  under  comment  number  six. 


and  in  comment  4  in  the  determination 
of  attainment  section. 

(9)  Comment:  A  number  of 
commenters  believed  the  air  monitoring 
in  the  area  was  inadequate.  Several 
concerns  were  noted:  Commenters 
stated  that  there  is  presently  insufficient 
monitoring  both  in  terms  of  what  is 
monitored  and  the  number  of 
monitoring  stations  (specifically,  a  lack 
of  ozone  monitoring  in  Geauiga  County 
was  dted  by  several  commenters). 

(9)  Response:  The  requirements  for 
ambient  air  quality  monitoring  are 
detailed  in  40  CFR  part  58.  The  federal 
requirements  include:  The  use  of 
approved  air  monitoring  equipment; 
quality  assurance  of  monitoring  data; 
appropriate  network  design;  operating 
schedule:  and  siting  of  individual 
monitors.  In  determining  attainment  or 
nonattainment  status  of  an  area  for  the 
NAAQS  for  ozone,  only  air  monitors 
sampling  for  ozone  are  relevant. 
Monitoring  for  preoirsors  of  ozone 
(such  as  VOCs  and  NOx)  can  be 
beneficial  in  imderstanding  ozone 
formation.  For  determining  the  air 
quality  concentrations  of  ozone  in  an 
area  and  determining  attainment  of  the 
ozone  standard,  ambient  ozone  monitors 
are  considered. 

The  Cleveland-Akron-Lorain  ozone 
monitoring  network  consists  of  ten 
ambient  ozone  monitors:  three  in 
Cuyahoga  County,  two  in  Lake  County, 
and  one  each  in  Ashtabula,  Lorain. 
Medina,  Portage  and  Summit  Counties. 
The  monitoring  network  is  reviewed  by 
the  USEPA.  The  individual  monitoring 
sites  meet  the  federal  monitoring 
requirements.  The  commenters  are 
correct  in  noting  that  Geauga  County  is 
downwind  of  the  urban  area  and  in  s 
location  that  would  be  expected  to 
receive  high  ozone  concentrations. 
However,  the  USEPA  believes  that 
decisions  on  the  air  quality  can  be  made 
with  the  c\irrent  network  because  the 
monitors  cover  an  adequate  geographic 
area  to  be  representative  of  the 
nonattaiiunent  area.  Ozone  monitors  are 
located  in  every  county  that  is 
contiguous  to  Geauga  County.  All  of 
these  monitors  are  in  attainment  of  the 
ozone  NAAQS,  including  Lake  County 
which  is  also  downwind  of  the  main 
urban  area  and  would  be  expected  to 
have  similar  air  quality  to  Geauga 
County.  Based  on  this  USEPA  beUeves 
that  Geauga  County  is  also  in  attainment 
of  the  ozone  NAAQS. 

(10)  Comment:  One  commenter 
believed  that  the  original  readings  that 
brought  about  the  "bad  rating"  were 
taken  in  an  industrial  area  surrounded 
by  freeways  inundated  with  Cleveland 
Browns  fans.  The  commenter  beUeved 
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the  monitoring  readings  to  be 
unrepresentative. 

(10)  Response:  The  highest  ozone 
readings  are  not  typically  found  in 
industrial  areas  or  near  freeways. 
Industries  and  traffic  produce 
hydrocarbons  (also  called  volatile 
organic  compounds)  and  NOx  pollution 
that  react  in  the  presence  of  sunlight  to 
form  ozone.  This  reaction  takes  place 
over  a  period  of  several  hours  and  thus 
the  hi^est  ozone  concentrations  are 
typically  found  20  to  40  miles  in  the 
downwind  direction.  The  USEPA 
considers  all  valid,  quality  assured 
monitoring  data  in  the  area  in  assessing 
the  air  quahty.  The  moderate  ozone 
nonattainment  designation  was  based 
on  3  years  of  ozone  monitoring  data 
(1987-1989)  and  was  based  on  the 
foiuth  highest  reading  (.157  the  design 
value)  at  the  monitoring  site  in  Akron, 
Ohio.  Other  ozone  monitoring  sites  in 
the  area  also  had  ozone  concentrations 
in  the  range  of  a  moderate  classification. 
For  example,  the  site  at  Jeflerson 
Elementary  School  in  Eastlake,  Ohio 
had  a  design  value  of  .152  for  the  1987- 
1989  time  period.  The  ozone  monitoring 
data  now  shows  an  improvement  in  air 
quality  that  demonstrates  attainment  of 
the  health  based  ozone  standard.  All  air 
monitoring  data  is  available  to  the 
public  from  the  national  USEPA 
Aerometric  Information  and  Retrieval 
System  (AIRS)  data  bank. 

(11)  Conunent:  The  fact  that  this 
region  did  not  adopt  reformulated,  less 
ozone-producing  gasoline  with  fewer 
VOC's  for  summertime  use  clearly 
demonstrates  the  lack  of  commitment  to 
clean  air. 

(1 1)  Response:  While  the  Cleveland- 
Akron-Lorain  area  was  not  required  to 
adopted  reformulated  gasoline  in  order 
to  be  redesignated,  they  did  choose  an 
Enhanced  Automobile  Inspection  and 
Maintenance  program  (I/M)  as  a 
maintenance  measure  to  be 
implemented  in  the  area.  This  program 
was  chosen  as  the  most  cost  effective 
program  that  the  area  could  use  for 
maintaining  the  standard  while  still 
providing  room  for  growth  in  the  area. 

(12)  Comment:  Several  commenters 
expressed  dissatisfaction  with  the 
inspection  and  maintenance  program  for 
automobiles.  Some  were  concerned 
about  gaps  in  the  1/M  program  that 
reduced  the  effectiveness.  One 
commenter  suggested  other  pollution 
reduction  measures.  A  commenter 
believed  that  the  vehicle  inspection  and 
maintenance  program  was  not  effective. 
The  commenter  believed  that  the  I/M 
funds  would  be  better  spent  on 
enforcing  the  speed  limit,  getting  rid  of 
high  polluting  vehicles,  doing  more  on 
"Ozone  Action  Days"  or  making  these 


mandatory,  and  giving  incentives  for 
sharing  rides.  One  commenter  was 
against  the  more  stringent  I/M  program. 

(1 2)  Response:  The  I/M  program  for 
automobiles  is  a  very  cost-effective 
program  for  reducing  pollution.  Studies 
show  that  a  small  percentage  of  vehicles 
are  producing  a  large  portion  of  the 
pollution  in  a  metropolitan  area. 
Automobiles  that  are  not  well- 
maintained  or  that  have  pollution  , 
control  equipment  that  has  been 
disabled  emit  air  pollution  that  can 
increase  ozone  concentrations.  The  I/M 
program  will  identify  these  automobiles 
and  require  repairs.  Ckimpared  to  other 
forms  of  pollution  control,  the  I/M 
program  is  a  low-cost  alternative.  The 
enhanced  I/M  program  is  estimated  to 
cost  between  $500  to  $900  dollars  per 
ton  of  VOC  pollution  reduced.  This 
compares  to  a  cost  of  approximately 
$5,000  per  ton  for  a  basic  program, 
$5,000  to  $10,000  dollars  per  ton  of 
VOC  reduced  for  additional  stationary 
source  controls  beyond  the  ciurent 
RACT  required  in  the  Cleveland- Akron- 
Lorain  area.  The  USEPA  agrees  that  an 
effective  I/M  program  is  important.  The 
enhanced  I/M  program  adopted  by  Ohio 
and  which  began  in  January  1996,  is  the 
best  and  most  cost  effective  testing 
program  recommended  by  the  USEPA. 

An  additional  feature  of  the  State's 
enhanced  I/M  program,  designed  to 
improve  repair-effectiveness,  is  the 
requirement  that  automobile  technicians 
become  certified  to  repair  vehicles 
which  fail  the  test.  The  auto  technician 
training  program  requires  technicians  to 
undergo  a  training  program  to  ensure 
they  are  able  to  perform  repairs  on 
ourent  new-technology  vehicles  and 
vehicles  of  the  future.  Technicians  and 
repair  facilities  will  be  graded  on  the 
effectiveness  of  repairs  and  this 
information  will  be  available  to  the 
public  in  order  to  make  informed 
decisions  on  where  to  take  their  vehicle 
for  repaira.  This  technician  training  and 
certification  program  began 
implementation  in  October  1995,  and  is 
being  supyervised  by  the  OEPA. 

(13)  Comment:  A  commenter 
expresses  the  concern  that  control  of 
emissions  from  aircraft  as  they  travel 
over  the  area  (and  over  the  United  States 
in  general)  have  not  been  given  enough 
consideration.  The  commenter  believes 
aircraft  emissions  must  be  considered 
along  with  emissions  from  industries 
and  automobiles  in  the  control  of  air 
pollution. 

(13)  Response:  It  should  be  noted  that 
States,  under  the  requirements  of 
section  182(a)(1)  of  the  Clean  Air  Act, 
have  included  aircraft  emissions  in  a 
base  year  emissions  inventcsy  for  each 
ozone  nonattainment  area.  These 


aircraft  emissions  were  projected  to  the 
10-year  maintenance  period  in  Ohio's 
maintenance  plan  for  the  Cleveland- 
Akron-Lorain  area,  and  were  shown, 
along  with  emissions  from  other 
sources,  to  not  cause  a  projected 
violation  of  the  ozone  standard. 

(14)  Comment:  A  number  of 
commenters  were  concerned  that  the 
redesignation  would  affect 
transportation  choices  and 
transportation  planning  and  would 
contribute  to  more  pollution.  Concerns 
were  expressed  about:  The  need  for 
more  bike  paths,  the  need  for  improved 
public  transit,  the  need  to  discourage 
driving.  Specific  concern  was  expressed 
about  express  lanes  on  1-271  which 
would  impact  the  enviromnent.  Another 
commenter  had  concerns  about  a 
subway  being  dropped  from  the 
transportation  planning,  a  lack  of 
bicycle  facilities,  more  interchanges  and 
freeways  and  new  lane  additions.  There 
was  concern  about  a  tollway  from 
Toledo  to  Portsmouth  instead  of  light 
rail  that  would  be  upwind  of  the 
populated  ciurent  nonattainment  areas 
and  would  add  pollution  to  the  areas. 
The  commenter  wanted  pollution 
prevention  through  better  transportation 
choices. 

(14)  Response:  The  redesignation  to 
attaimnent  does  not  negate  the  need  for 
the  area  to  make  smart  transportation 
choices.  The  transportation  conformity 
requirements  still  apply  to  the  area  as  a 
maintenance  area.  The  area  will  need  to 
demonstrate  that  emissions  are  not 
exceeding  the  mobile  source  emission 
budget  in  the  maintenance  plan.  The 
Northeast  Ohio  Area  wide  Coordinating 
Agency  (NOACA)  is  the  local 
metropolitan  planning  organization  for 
the  Cleveland-Akron-Lorain  area  and 
performs  the  conformity  analysis  on  the 
transportation  plan.  Conformity  to  the 
emission  budget  is  desired  to  prevent 
the  area  from  increasing  mobile  soiuce 
emissions  to  the  point  where  the  air 
quahty  standards  are  exceeded. 
Conformity  will  also  provide  assurance 
that  a  project  will  not  be  done  if  it 
would  cause  or  contribute  to  a  violation 
of  the  ozone  NAAQS  in  the  CAL  area. 

The  commenters  are  correct  in  noting 
that  transportation  measures  such  as 
improvements  in  bicycle  paths  and 
facilities  and  improved  public  transit 
will  contribute  to  better  air  quality  by 
reducing  the  number  of  automobiles  and 
the  number  of  vehicle  miles  of  travel. 
The  commenters  are  also  correct  in  their 
concerns  about  increasing  freeway 
capacity  and  tollways,  as  these  types  of 
projects  will  encourage  additional 
vehicular  traffic.  The  USEPA  believes 
that  the  conformity  requirements  will 
allow  the  area  to  make  local  decisions 


on  transportation  plaiming  while 
assiuing  that  mobile  source  emissions 
will  not  increase.  Increases  to  the 
mobile  source  budget  are  only  allowed 
if  there  is  an  excess  in  the  total 
projected  emissions  for  the  area. 

Projects  such  as  tollways  that  are  built 
in  the  maintenance  area  would  also  be 
subject  to  conformity.  Tollways  that  are 
in  attainment  areas  are  not  currently 
required  to  meet  any  conformity  tests.  It 
is  possible  that  projects  of  this  type 
could  affect  air  quality  downwind; 
however,  the  USEPA  believes  that  the 
cleaner  vehicle  standards  will 
contribute  to  preventing  degradation  of 
the  air.  See  also  the  response  to 
comment  18. 

(15)  Comment:  Over  Lake  Erie  there  is 
a  gray  and  yellow  mass  of  pollution. 
There  is  also  a  trail  of  smoke  that  rises 
from  the  smoke  stacks  of  the  East  Lake 
Electric  Power  plant,  and  the  trucks  and 
buses  are  also  emitting  smoke.  When  I 
am  at  a  high  point  on  a  hill  looking 
down  at  downtown  Cleveland,  I  can 
barely  see  the  buildings.  It's  as  if  they 
are  behind  a  cloud  of  dirt,  smoke,  and 
other  pollution.  We  need  to  change  this. 

415)  Response:  USEPA  has  a  variety  of 
programs  addressing  the  commenter's 
concerns.  The  "trail  of  smoke"  bom  the 
East  Lake  power  plant  is  particulate 
matter,  which  is  regulated  both  by  limits 
on  the  mass  of  particulate  matter  and  by 
limits  on  the  opacity  of  the  pliune. 
Smoke  fit>m  trucks  and  buses  is  being 
limited  by  new  emissions  standards  that 
have  been  made  achievable  by  new 
limitations  on  the  sulfur  content  of 
diesel  fuel.  USEPA  is  updating  its 
visibihty  regulations  to  reduce  the 
impairment  of  visibihty  due  to  air 
pollution.  Nevertheless,  USEPA 
evaluates  attainment  of  the  air  quaUty 
standards  based  on  quantitative 
measurements  of  air  pollutant 
concentration.  Since  these 
measurements  indicate  that  the  ozone 
standard  is  being  attained,  USEPA  must 
conclude  that  this  criterion  for 
redesignation  is  satisfied. 

(16)  Comment:  Several  commenters 
are  opposed  to  the  redesignation 
because  they  believe  it  will  lead  to  less 
USEPA  oversight  of  existing  emission 
control  regulations  and,  therefore,  to 
increased  air  pollution. 

(1 6)  Response:  All  volatile  organic 
compound  emission  control  regulations 
in  place  at  the  time  of  the  redesignation 
of  the  Cleveland-Akron-Lorain  area  will 
remain  in  place  unless  it  is  ultimately 
shown  through  photochemical 
dispersion  modeling  that  such  control 
measures  are  not  necessary  for 
continued  attainment  of  the  ozone 
standard.  These  regulations  will 


continue  to  be  enforced  by  the  State  and 
will  remain  federally  enforceable. 
(1 7)  Comment:  One  commenter 
asserted  that  section  107(d)(e)CE)(v) 
requires  that  a  state  meet  all  appUt^le 
requirements  imder  section  110  and  Part 
D.  While  claiming  that  Cleveland 
satisfies  all  172(c]  requirements,  USEPA 
aclcnowledges  that  some  components 
have  not  yet  completed  regulatory 
review.  60  FR  31437. 

(1 7)  Response:  All  applicable 
components,  including  those  were 
referred  to  in  the  proposal  as  pending 
regulatory  review,  have  now  completed 
regulatory  review.  The  Clean  Air  Act 
requires  that  the  Cleveland-Akron- 
Lorain  area  meet  all  applicable 
requirements  before  the  area  is 
redesignated.  USEPA  approved  the  1990 
base  year  emissions  inventory  in  a  final 
rulemaking  pubUshed  on  December  7, 
1995  (60  FTl  62737).  The  remaining  VOC 
RACT  rules  for  the  area  were  approved 
in  letter  notice  rulemakings  dated 
October  31,  1995  and  announced  in  the 
Federal  Register.  In  a  separate  part  of 
this  final  nilemaking  USEPA 
determined  that  the  15%  plan  and 
contingency  measiues  requirements  are 
no  longer  applicable  to  the  Cleveland- 
Akron-Lorain  area.  USEPA's  rational  for 
this  action  is  contained  in  the 
rulemakings  dated  August  25,  1995  (60 
FR  44277),  June  29,  1995  (60  FR  33742, 
and  60  FR  33781),  and  this  final 
rulemaking.  As  a  result  of  these  actions 
the  Cleveland-Akron-Lorain  area  has 
met  all  of  the  fully  approved  SIP 
requirements.  These  requirements  were 
met  before  USEPA  published  this  final 
rulemaking  taking  action  on  the 
redesignation  requests. 

In  response  to  the  comment  on  the 
protection  of  the  public  health.  The 
pubhc's  health  is  protected  as 
evidenced  by  the  monitoring  data 
collected  in  the  area.  The  data  show  that 
the  air  quahty  levels  are  meeting  the 
NAAQS  for  ozone.  These  standards 
were  set  to  protect  the  public  health  and 
welfare. 

(18)  Comment:  By  this  proposed 
approval,  USEPA  claims  the 
redesignation  request  reUeves  Ohio  from 
submitting  SIP  revisions  providing 
transportation  and  general  conformity 
criteria  guidance. 

(18)  Response:  USEPA  in  this  notice 
does  not  relieve  Ohio  from  conformity 
requirements.  Rather,  USEPA  has 
determined  that  those  requirements  vnll 
continue  to  apply  after  the  area  is 
redesignated,  and  therefore  need  tiOt  be 
fulfilled  as  a  condition  of  redesignation. 
Section  1 76(c)  of  the  Act  requires  States 
to  revise  their  SIPs  to  establish  criteria 
and  procedures  to  ensure  that  Federal 
actions,  before  they  are  taken,  conform 


to  the  air  quality  planning  goals  in  the 
applicable  SIP.  The  requirement  to 
determine  conformity  appUes  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved 
under  Title  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
Federal  actions  ("general  conformity"). 
Section  176  further  provides  that  the 
conformity  revisions  to  be  submitted  by 
the  States  must  be  consistent  with 
Federal  conformity  regulations  that  the 
Act  required  the  USEPA  to  promulgate. 
Congress  provided  for  the  State 
revisions  to  be  submitted  one  year  after 
the  date  of  promulgation  of  final  USEPA 
conformityjegulations. 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24,  1993  (58  FR  62188),  and 
general  conformity  regulations  on 
November  30, 1993  (58  FR  63214). 
These  conformity  rules  require  that 
States  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  cm- 
subject  to  a  maintenance  plan  approved 
under  section  175 A  of  the  Act.  Pursuant 
to  40  CFR  51.396  of  the  transportation 
conformity  rule  and  40  CFR  51.851  of  ' 
the  general  conformity  rule,  the  State  of 
Ohio  is  required  to  submit  a  SIP 
revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  estabhshed  in  the 
Federal  rule  by  November  25, 1994.  and 
November  30, 1994.  respectively.  Ohio 
submitted  transportation  and  general 
conformity  SIP  revisions  on  August  17. 
1995.  The  USEPA  has  not  yet  approved 
the  transportation  conformity  rules  as 
part  of  the  SIP.  Final  rulemaking  on  the 
general  conformity  rules  is  expected 
soon. 

The  USEPA  believes  it  is  reasonable 
to  interpret  the  conformity  requirements 
as  not  being  apphcable  requirements  for 
purposes  of  evaluating  the  redesignation 
request  under  section  107(d).  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continue  to  apply  to  areas 
after  redesignation  to  attainment,  since 
such  areas  would  be  subject  to  a  section 
175 A  maintenance  plan.  Therefore,  the 
State  remains  obligated  to  adopt  the 
transportation  and  general  conformity 
rules  even  after  redesignation  and 
would  risk  sanctions  for  failure  to  do  so. 
While  redesignation  of  an  area  to 
attainment  enables  the  area  to  avoid 
further  compliance  with  most 
requirements  of  section  1 10  and  part  D, 
since  those  requirements  are  linked  to 
the  nonattaiiunent  status  of  an  area,  the 
conformity  requirements  apply  to  both 
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nonattainnient  and  maintenance  areas. 
Second,  USEPA's  federal  conformity 
rules  require  the  performance  of 
conformity  analyses  in  the  absence  of 
state-adopted  rules.  Therefore,  a  delay 
in  adopting  State  rules  does  not  relieve 
an  area  from  the  obUgation  to 
implement  conformity  requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  the  USEPA 
believes  it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

For  the  reasons  just  discussed,  the 
USEPA  believes  that  the  ozone 
redesignation  request  for  the  CAL  area 
may  be  approved  notwithstanding  the 
lack  of  fully  approved  State 
transportation  and  general  conformity 
rules.  This  policy  was  also  exercised  in 
the  Tampa,  Florida  ozone  redesignation 
finalized  on  December  7, 1995  (60  FR 
62748). 

(19)  Comments:  A  commenter  argued 
that  the  submission  is  defective  under 
section  107(d)(3)  because  of  the  absence 
of  a  complete  and  fully  approved 
implementation  plan.  The  commenter 
asserted  that  USEPA  cannot  excuse 
Ohio's  failure  to  submit  required  SIP 
revisions  coming  due  after  the 
November  15,  1994  filing  of  the 
redesignation  request.  The  commenter 
complained  that  USEPA  in  its  proposal 
was  illegally  attempting  to  rectify  gaps 
by  waiving  applicability  of  necessary 
SIP  requirements,  including  the 
requirements  of  15  percent  RFP, 
attainment  demonstration,  and 
contingency  measures.  Under  section 
107(d)(3)(E)(ii),  a  nonattainment  area 
may  be  redesignated  only  after  USEPA 
has  fully  approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k). 

Under  the  APA,  the  Administrator 
may  not  suspend  applicability  of  SIP 
requirements  except  by  redesignation 
pursuant  to  107(d)(e)(E).  This  can  be 
done  only  if  USEPA  has  fully  approved 
the  SIP  under  1 10(k).  See 
107(d)(3)(E)(iii).  Congress  allotted 
USEPA  no  discretion  in  determining 
what  constitutes  the  applicable  plan, 
but  directed  it  to  look  ^t  section  llO(k). 
which  does  not  give  the  Administrator 
authority  to  decide  what-constitutes  the 
"applicable  requirements  of  this  Act  " 
Under  section  107(d),  the  .administrator 
can  only  grant  a  request  to  redesignate 
to  attainment  if  the  state  has  met  all 
applicable  requirements  under  section 
110  and  Part  D.  and  after  the  state  has 


adopted  a  complete  implementation 
plan. 

(1 9)  Response:  USEPA  has  not 
suspended  or  granted  the  CAL  an 
exemption  from  any  applicable 
requirements.  Rather,  USEPA  has 
interpreted  the  requirements  of  section 
l82(b)(l)(A)(i)  and  172  (c)(9)  as  not  being 
applicable  once  an  area  has  attained  the 
standard,  as  long  as  it  continues  to  do 
so.  This  is  not  a  waiver  of  requirements 
that  by  their  terms  clearly  apply;  it  is  a 
determination  that  certain  requirements 
are  written  so  as  to  be  operative  only  if 
the  area  is  not  attaining  the  standard. 

The  May  10  Policy  was  clear  about 
the  consequences  of  the  policy  for 
redesignations.  First,  it  made  plain  that 
a  determination  of  attaiiunent  is  not 
tantamount  to  a  redesignation  of  an  area 
to  attainment.  Attainment  is  only  one  of 
the  criteria  set  forth  in  107(d)(3)(E).  To 
be  redesignated,  the  State  must  satisfy 
all  of  the  criteria  of  107(d)(3)(El, 
including  the  requirement  of  a 
demonstration  that  the  improvement  in 
the  area's  air  quafity  is  due  to 
permanent  and  enforceable  reductions, 
and  the  requirements  that  the  area  have 
a  fully-approved  SIP  which  meets  all  of 
the  applicable  section  110  and  part  D 
requirements,  and  a  fully  approved 
maintenance  plan. 

Upon  a  determination  of  attainment, 
however,  the  182(b)(l)(A)(i) 
requirements  of  RFP  and  attaiiunent 
plans,  and  the  172(c)(9)  requirement  of 
contingency  plans  are  no  longer 
considered  applicable  requirements 
under  section  107(d)(3)(E).  They  would 
no  longer  be  included  among  those 
measures  whose  approval  is  part  of  the 
requirement  of  having  a  fully  approved 
SIP. 

A  commenter  contended  that,  by 
relying  upon  its  determination  of 
attainment,  USEPA  is  avoiding  the 
redesignation  requirements  of  107(d). 
This  is  not  the  case.  What  USEPA  has 
done  is  make  a  determination  that  sinpe 
the  area  is  attaining  the  standard,  which 
is  a  factual  determination,  certain 
provisions  of  the  CAA,  whose  express 
purpose  is  to  achieve  attainment  of  the 
standard,  do  not  require  SIP  revisions  to 
be  made  by  the  State  for  so  long  as  the 
area  continues  to  attain  the  standard. 
This  has  long  been  USEPA's  policA'  with 
respect  to  the  section  172(c)(9) 
contingency  measures  and  section 
172(c)(2)  RFP  requirement.  See  general 
preamble  at  57  FR  13498.  USEPA  has 
also  made  determinations  regarding 
section  182(f)  NOx  waivers  at  or  before 
the  redesignation  of  an  area  and 
therefore  Tiot  required  NOx  RACT 
submissions  to  approve  such 
redesignations.  See  the  Bay  Area 
redesignation  at  59  FR  49361. 


USEPA  disagrees  with  the 
commentor's  analysis  of  the  language 
and  structure  of  the  CAA.  USEPA's 
statutory  analysis  was  explained  in 
detail  in  the  June  8, 1995  direct  final 
rule  and  in  the  May  10, 1995 
memorandum  from  John  Seitz.  USEPA 
further  elaborated  upon  this  analysis, 
and  responded  to  many  of  the  concerns 
raised  by  the  plaintiffs,  in  its  final 
determination  of  attainment  of  Ozone 
Standard  for  Salt  Lake  and  Davis 
Coiuities,  Utah,  and  Determination 
Regarding  Applicability  of  Certain 
Reasonable  Fiulher  Progress  and 
Attainment  Demonstration 
Requirements.  See  60  FR  36,723  (July 
18, 1995).  To  the  extent  here  pertinent, 
such  portions  of  that  notice,  including 
the  responses  to  comments,  are 
incorporated  herein  by  reference. 

Thus,  USEPA  disagrees  with  the 
commentors'  view  that  USEPA  is  not 
complying  with  all  the  redesignation 
requirements  of  107(d)(3)(E).  The  area 
has  a  fully  approved  plan  for  and  has 
met  all  applicable  requirements.  USEPA 
has  interpreted  SIP  submission 
requirements  of  section  182(b)(1) 
regarding  reasonable  further  progress 
and  attainment  demonstration  plans, 
and  of  section  172(c)(9)  regarding 
contingency  measures  to  be 
implemented  in  the  event  an  area  fails 
to  make  reasonable  further  progress  or 
attain  the  standard  by  the  attainment 
date,  not  to  apply  for  so  long  as  the  area 
continues  to  attain  the  standard.  Since 
they  are  not  applicable,  fulfillment  of 
these  requirements  is  not  necessary  to 
meet  the  redesignation  criteria  of 
107(d)(3)(E). 

The  commenter  challenges  USEPA's 
authority  to  determine  certain  SIP 
requirements  inapplicable,  and  then 
bootstraps  that  argiunent  to  complain 
that  since  CAL  has  not  met  these 
requirements,  the  redesignation  request 
only  partially  fijlfills  107(d)(E)(v).  The 
commenter  argues  that  this  is  because 
the  state  has  not  met  all  "applicable" 
requirements  under  section  110  and  Part 
D;  but  the  requirements  it  points  to  are 
the  very  ones  that  USEPA  has 
determined  are  inapplicable. 

USEPA  rejects  this  kind  of  circular 
argument.  Since  USEPA  has  determined 
that  the  statute  does  not  require  certain 
submissions  so  long  as  the  area  is  in 
attainment,  those  inapplicable 
requirements  caruiot  serve  as  the  basis 
for  concluding  that  the  redesignation 
request  is  defective.  Under  the  criteria 
of  section  107(d)(E)(3)  itself,  a  state  need 
only  meet  all  applicable  requirements, 
and  have  a  fully  approved  plan  that 
contains  all  required  elements.  Thus 
USEPA's  interpretation  is  fully 
consistent  with  the  criteria  of  section 


107(d)(3).  Since  USEPA  has  determined 
that  the  15%,  attainment  demonstration, 
and  contingency  plan  requirements  are 
not  applicable  to  CAL,  and  has  found 
the  SIP  to  be  fully  approvable  without 
them,  the  CAL  area  has  fairly  met  the 
criteria  of  section  107(d)(3).  Certainly 
USEPA,  after  determining  that  these 
requirements  are  inapplicable,  could  not 
in  good  faith  conclude  that  the 
redesignation  request  is  defective 
because  it  fails  to  meet  them. 

Thus  USEPA  concludes  that,  where  it 
has  made  a  determination  of  attainment 
that  results  in  the  suspension  of 
requirements,  it  may  rely  on  that 
determination  and  its  consequences  in 
considering  the  approvability  of  a 
redesignation  request. 

For  me  reasons  stated  above  and 
elsewhere  in  this  Notice,  in  the  June  29, 
1995  Federal  Register  notices  (60  FR 
3372,  33781),  in  the  May  10,  1995 
memorandum,  and  in  the  60  FR  36,723 
(July  18, 1995)  Utah  notice,  USEPA  does 
not  believe  that  the  rulemaking  violates 
any  section  of  the  CAA,  nor  does  it 
circumvent  the  redesignation 
requirements  under  section  107(d)(3)(E). 

[20)  Comment:  Citizens  Commissions 
for  Clean  Air  in  the  Lake  Michigan  Area 
stated  that  USEPA's  action  is  not  a 
reasonable  interpretation  of  USEPA's 
nondiscretionary  mandate  "to  protect 
and  enhance  the  quality  of  the  Nation's 
air  resources  so  as  to  promote  the  public 
health  and  welfare  and  the  productive 
capacity  of  its  population!. )}.  section 
101(b)(1). 

(20)  Response:  The  USEPA  disagrees 
with  the  commentor's  statement  that  its 
action  violates  section  101(b)(1).  Section 
101(b)(1)  does  not  establish  a 
nondiscretionary  duty;  it  is  a  statement 
of  purpose — a  purpose  that  USEPA  is 
not  disregarding  in  this  action,  the  area 
has  attained  the  primary  ozone 
standard,  a  standard  designed  to  protect 
public  health  with  an  adequate  margin 
of  safety,  (see  section  109(b)(1)). 
USEPA's  action  does  not  relax  any  of 
the  requirements  that  have  led  to  the 
attainment  of  the  standard.  Rather,  its 
action  has  the  effect  of  suspending 
requirements,  for  additional  pollution 
reductions,  above  and  beyond  those  that 
have  resulted  in  the  attainment  of  the 
health-based  standard. 

(21)  Comment:  A  commentor  asserts 
that  USEPA's  action  violates  the 
Administrative  Procedure  Act  and  the 
CAA  through  its  reliance  on 
unpublished  memoranda  of  John 
Calcagni  and  John  Seitz  and  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  57  FR  13498  (April  16, 1992). 
According  to  the  commentor,  reliance 
on  those  documents  is  inappropriate 


and  illegal  since  those  documents  were 
issued  without  opportunity  for  notice 
and  comment  and  are  not  enforceable 
regulations. 

(21)  Response:  USEPA's  reference  to 
and  reliance  on  those  documents,  all  of 
which  are  either  pubUshed  or  publicly 
available  and  a  part  of  the  record  of  this 
rulemaking,  is  in  no  way  illegal  under 
provisions  of  either  the  CAA  or  the 
Administrative  Procedures  Act.  (The 
commentor  cited  no  specific  provisions 
of  either  act).  USEPA  agrees  that  such 
documents  do  not  establish  enforceable 
regulations;  they  do  not  purport  to  be 
anything  but  guidance.  That  is  precisely 
why  USEPA  has  performed  this 
rulemaking — a  notice-and-commerst 
rulemaking  to  take  comment  on  its 
statutory  interpretations  and  factual 
determinations  in  order  to  make  a 
binding  and  enforceable  determination 
regarding  the  CAL  area.  The  June  29, 
1995  Federal  Register  notice  referred  to 
USEPA's  prior  poficy  memoranda  not  as 
binding  the  Agency  to  adopt  the 
interpretations  being  proposed  therein, 
but  rather  as  a  useful  description  of  the 
rationale  underlying  those  proposed 
interpretations.  USEPA  has  explained 
the  legal  and  factual  basis  for  its 
rulemaking  in  the  Juine  29. 1995  Federal 
Register  notice  and  afforded  the  public 
a  full  opportunity  to  comment  on 
USEPA's  proposed  interpretation  and 
determination  fully  consistent  with  the 
applicable  procedural  requirements  of 
the  Administrative  Procedures  Act.  (The 
procedural  requirements  of  section 
3d7(d)  of  the  CAA  do  not  apply  to  this 
rulemaking  since  it  is  not  among  the 
rulemakings  listed  in  section  307(d)(1).) 

(22)  Comment:  USEPA  claims  that,  in 
accordance  with  the  October  1994 
Nichols  memorandum,  "that  areas  being 
redesignated  need  not  comply  with  the 
requirement  that  a  NSR  program  be 
approved  prior  to  redesignation  so 
[long]  as  they  have  an  approved 
Prevention  of  Significant  Deterioration 
(PSD)  SIP  or  delegated  PSD  authority." 
60  FR  at  31439.  USEPA  apparently 
believes  it  can  replace  NSR  with  PSD, 
but  the  CAA  does  not  grant  the 
Administrator  such  discretion. 

(22)  Response:  The  USEPA  behaves 
that  the  CAL  area  may  be  redesignated 
to  attaiiunent  notwithstanding  the  lack 
of  a  fully-approved  NSR  program 
meeting  the  requirements  of  the  1990 
Act  amendments  and  the  absence  of 
such  an  NSR  program  from  the 
contingency  plan.  This  view,  while  a 
departxire  from  past  policy,  has  been  set 
forth  by  the  USEPA  as  its  new  policy  in 
a  memorandum  from  Mary  Nidiols, 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14, 1994, 
entitled  Part  D  New  Source  Review  (part 


D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment. 

The  USEPA  believes  that  its  decision 
not  to  insist  on  a  fully-approved  NSR 
program  as  a  prerequisite  to 
redesignation  is  justifiable  as  an 
exercise  of  the  Agency's  general 
authority  to  estabUsh  de  minimis 
exceptions  to  statutory  requirements. 
See  Alabama  Power  Co.  v.  Costle,  636 
F.2d  323,  360-61  (D.C.  Cir.  1979).  Under 
Alabama  Power  Co.  v.  Costle,  the 
USEPA  has  the  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements  where  the  appfication  of 
the  statutory  requirements  would  be  of 
trivial  or  no  value  environmentally. 

In  this  context,  the  issue  presented  is 
whether  the  USEPA  has  the  authority  to 
establish  an  exception  to  the 
requirements  of  section  107(d)(3)(E)  that 
the  USEPA  have  fully-approved  a  SIP 
meeting  all  of  the  requirements 
applicable  to  the  area  under  section  110 
and  part  D  of  title  I  of  the  Act.  Plainly, 
the  NSR  provisions  of  section  110  and 
part  D  are  requirements  that  were 
applicable  to  the  Ohio  area  seeking 
redesignation  at  the  time  of  the 
submission  of  the  request  for 
redesignation.  Thus,  on  its  face,  section 
107(d)(3)(E)  would  seem  to  require  that 
the  State  have  submitted  and  the 
USEPA  have  fully-approved  a  part  D 
NSR  program  meeting  the  requirements 
of  the  Act  before  the  areas  could  be 
redesignated  to  attaiiunent. 

Under  the  USEPA's  de  minimis 
authority,  however,  it  may  establish  an 
exception  to  an  otherwise  plain 
statutory  requirement  if  its  fulfillment 
would  be  of  little  or  no  environmental 
value.  In  this  context,  it  is  necessary  to 
determine  what  would  be  achieved  by 
insisting  that  there  be  a  fully-approved 
part  D  NSR  program  in  place  prior  to  the 
redesignation  of  the  CAL  area.  For  the 
followring  reasons,  the  USEPA  beUeves 
that  requiring  the  adoption  and  full- 
approval  of  a  part  D  NSR  program  prior 
to  redesignation  would  not  be  of 
significant  environmental  value  in  this 
case. 

Ohio  has  demonstrated  that 
maintenance  of  the  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS)  will  occur  even  if  the 
emission  reductions  expected  to  result 
from  the  part  D  NSR  program  do  not 
occur.  The  emission  projections  made 
by  Ohio  to  demonstrate  maintenance  of 
the  NAAQS  considered  growth  in  point 
source  emissions  (along  with  growth  for 
other  source  categories)  and  were 
premised  on  the  assumption  that  the 
Prevention  of  Significant  Deterioration 
(PSD)  program,  rather  than  the  part  D 
NSR,  would  be  in  effect,  during  the 
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maintenance  period.  Under  NSR, 
significant  point  source  emissions 
growth  would  not  occur.  Michigan 
assumed  that  NSR  would  not  apply  after 
redesignation  to  attainment,  and 
therefore,  assumed  source  growth 
factors  based  on  projected  growth  in  the 
economy  and  in  the  area's  population. 
(It  should  be  noted  that  the  growth 
factors  assumed  may  be  overestimates 
under  PSD,  which  would  restrain  source 
growth  through  the  application  of  best 
available  control  techniques.)  Thus, 
contrary  to  the  assertion  of  the 
commentor,  Ohio  has  demonstrated  that 
there  is  no  need  to  retain  the  part  D  NSR 
as  an  operative  program  in  the  SIP 
during  the  maintenance  period  in  order 
to  provide  for  continued  maintenance  of 
the  NAAQS.  (If  this  demonstration  had 
not  been  made,  NSR  would  have  had  to 
have  been  retained  in  the  SIP  as  an 
operative  program  since  it  would  have 
been  needed  to  maintain  the  ozone 
standard.) 

The  other  purpose  that  requiring  the 
full-approval  of  a  part  D  NSR  program 
might  serve  would  be  to  ensure  that 
NSR  would  become  a  contingency 
provision  in  the  maintenance  plan 
required  for  these  areas  by  section 
107(d){3)(E)(iv)  and  175A(d).  These 
provisions  require  that,  for  an  area  to  be 
redesignated  to  attainment,  it  must 
receive  full  approval  of  a  maintenance 
plan  containing  "such  contingency 
provisions  as  the  Administrator  deems 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
standard  which  occurs  after  the 
redesignation  of  the  area  as  an 
attainment  area.  Such  provisions  shall 
include  a  requirement  that  the  State  will 
implement  all  measures  with  respect  to 
the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the 
SIP  for  the  area  before  redesignation  of 
the  area  as  an  attainment  area."  Based 
on  this  language,  it  is  apparent  that 
whether  an  approved  NSR  program 
must  be  included  as  a  contingency 
provision  depends  on  whether  it  is  a 
"measure"  for  the  control  of  the 
pertinent  air  pollutants. 

As  the  USQ'A  noted  in  the  proposal 
regarding  this  redesignation  request,  the 
term  "measure"  is  not  defined  in 
section  175A(d)  and  Congress  utilized 
that  term  differently  in  different 
provisions  of  the  Act  with  respect  to  the 
PSD  and  NSR  permitting  programs.  For 
example,  in  section  110(a)(2)(A), 
Congress  required  that  SIPs  include 
"enforceable  emission  limitations  and 
other  control  measures,  means,  or 
techniques  ...  as  may  be  necessary  or 
appropriate  to  meet  the  applicable 
requirements  of  the  Act."  In  section 
110(a)(2)(C),  Congress  required  that  SIPs 


include  "a  program  to  provide  for  the 
enforcement  of  the  measures  described 
in  subparagraph  (A),  and  regulation  of 
the  modification  and  construction  of 
any  stationary  source  within  the  areas 
covered  by  the  plan  as  necessary  to 
assure  that  NAAQS  are  achieved, 
including  a  permit  program  as  required 
in  parts  C  and  D."  (Emphasis  added.)  If 
the  term  measures  as  used  in  section 
110  (a)(2)(A)  and  (c)  had  been  intended 
to  include  PSD  and  NSR  there  would 
have  been  no  point  to  requiring  that 
SIPs  include  both  measures  and 
preconstruction  review  under  parts  C 
and  D  (PSD  or  NSR).  Unless  "measures" 
referred  to  something  other  than 
preconstruction  review  imder  parts  C 
and  D,  the  reference  to  preconstruction 
review  programs  in  section  110(a)(2)(C) 
would  be  rendered  mere  surplusage. 
Thus,  in  section  110(a)(2)  (A)  and  (C),  it 
is  apparent  that  Congress  distinguished 
"measures"  from  preconstruction 
review.  On  the  other  hand,  in  other 
provisions  of  the  Act,  such  as  section 
161,  Congress  appeared  to  include  PSD 
within  the  scope  of  the  term 
"measures." 

The  USEPA  believes  that  the  fact  that 
Congress  used  the  undefined  term 
"measiu^"  differently  in  different 
sections  of  the  Act  is  germane.  This 
indicates  that  the  term  is  susceptible  to 
more  than  one  interpretation  and  that 
the  USEPA  has  the  discretion  to 
interpret  it  in  a  reasonable  manner  in 
the  context  of  section  175 A.  Inasmuch 
as  Congress  itself  has  used  the  term  in 
a  manner  that  excluded  PSD  and  NSR 
from  its  scope,  the  USEPA  believes  it  is 
reasonable  to  interpret  "measiu-e,"  as 
used  in  section  175A(d),  not  to  include 
NSR.  That  this  is  a  reasonable 
interpretation  is  further  supported  by 
the  fact  that  PSD,  a  program  that  is  the 
corollary  of  part  D  NSR  for  attainment 
areas,  goes  into  effect  in  lieu  of  part  D 
NSR.  3  This  distinguishes  NSR  fi-om 
other  required  programs  under  the  Act, 
such  as  inspection  and  maintenance  and 


'The  USEPA  is  not  suggesting  that  NSR  and  PSD 
are  equivalent,  but  merely  that  they  are  the  some 
type  of  program.  The  PSD  program  is  a  requirement 
in  attainment  areas  and  designed  to  allow  new 
source  permitting,  yet  contains  adequate  provisions 
to  protect  the  NAAQS.  If  any  information  including 
preconstruction  monitoring,  indicates  that  an  area 
is  not  continuing  to  meet  the  NAAQS  after 
redesignation  to  attainment,  40  CFR  part  SI 
appendix  S  (Interpretive  Offset  Rule)  or  a  40  CFR 
51.165(b)  program  would  apply.  The  USEPA 
believes  that  in  any  area  that  is  designated  or 
redesignated  as  attainment  under  section  107,  but 
experiences  violations  of  the  NAAQS.  these 
provisions  should  be  interpreted  as  requiring  major 
new  or  modified  sources  to  obtain  VOC  emission 
offsets  of  at  least  a  1:1  ratio,  and  as  presuming  that 
1:1  NOx  offsets  are  necessary.  See  October  14, 1994 
memorandum  from  Mary  Nichols  entitled  Part  D 
New  Source  Review  (part  D  NSR)  Requirements  for 
Areas  Requesting  Redesignation  to  Attainment. 


Reasonably  Available  Control 
Technology  (RACT)  programs,  which 
have  no  coroUeu^  for  attainment  areas. 
Moreover,  the  USEPA  believes  that 
those  other  required  programs  are 
clearly  within  the  scope  of  the  term 
"measiue."* 

The  USEPA's  logic  in  treating  part  D 
NSR  in  this  manner  does  not  mean  that 
other  applicable  part  D  requirements, 
including  those  that  have  been 
previously  met  and  previously  relied 
upon  in  demonstrating  attainment, 
could  be  eliminated  without  an  analysis 
demonstrating  that  maintenance  would 
be  protected.  As  noted  above,  Ohio  has 
demonstrated  that  maintenance  would 
be  protected  with  PSD  in  effect,  rather 
than  part  D  NSR.  Thus,  the  USEPA  is 
not  permitting  part  D  NSR  to  be 
removed  without  a  demonstration  that 
maintenance  of  the  standard  will  be 
achieved.  Moreover,  the  USEPA  has  not 
amended  its  policy  with  respect  to  the 
conversion  of  other  SIP  elements  to 
contingency  provisions,  which  is  that 
they  may  be  converted  to  contingency 
provisions  only  upon  a  showing  that 
maintenance  will  be  achieved  without 
them  being  in  effect.  Finally,  as  noted 
above,  die  USEPA  believes  that  the  NSR 
requirement  differs  fi'om  other 
requirements,  and  does  not  believe  that 
the  rationale  for  the  NSR  exception 
extends  to  other  required  programs. 

As  the  USEPA  has  recently  changed 
its  policy,  the  position  taken  in  this 
action  is  consistent  with  the  USEPA's 
current  national  policy.  That  policy 
permits  redesignation  to  proceed 
without  otherwise  required  NSR 
programs  having  been  fully  approved 
and  converted  to  contingency 
provisions  provided  that  the  area 
demonstrates,  as  has  been  done  in  this 
case,  that  maintenance  will  be  achieved 
with  the  application  of  PSD  rather  than 
part  D  NSR. 

(23)  Comment:  A  violation  does  not 
occtir  imtil  the  third  "exceedance",  this 
is  deceptive  and  doesn't  help  people  get 
information  that  the  air  Is  polluted. 
Even  though  .124  ppm  is  above  the 
"standard'.'  of  0.12  ppm;  because  of 
rounding  that  terrible  air  wouldn't  even 
be  counted  as  an  exceedances  or 
violation. 


<The  USEPA  also  notes  that  in  the  case  of  the 
Cleveland,  Ohio  area,  all  permits  to  install  for  major 
volatile  organic  compound  (VOC)  emission  sources 
and  major  VOC  emission  source  modifications 
issued  by  the  State  in  the  moderate  ozone 
nonattainment  areas  since  November  IS.  1992  have 
complied  with  the  1.15  to  1.0  VOC  emissions  offset 
ratio.  In  addition,  permits  to  install  cannot  be 
issued  under  the  Prevention  of  Significant 
Deterioration  (PSD)  program  unless  the  applicant 
can  demonstrate  that  the  increased  emissions  from 
the  new  or  modified  source  will  not  result  in  a 
violation  of  the  NAAQS. 


Cleveland- Akron-Lorain's  ozone 
monitors  are  not  on  all  year.  We  should 
be  monitoring  year-round.  We  get 
imusual  weather  in  northeast  Ohio. 
We've  had  temperatures  in  the  80's 
during  every  month  when  we  are  not 
required  by  law  to  monitor.  If  we  had 
a  violation  during  these  months  (we 
have  had  extreme  haze  then  and  lots  of 
emergency  room  visits  from  respiratory 
patients),  we  have  no  way  of  knowing, 
so  these  days  don't  count,  either.  I  am 
against  the  redesignation  of  Cleveland- 
Akron-Lorain  for  these  reasons. 

(23)  Response:  Published  guidance 
(Guideline  for  the  Interpretation  of 
Ozone  Air  Quality  Standards.  January 
1979,  EPA-450/4-79-003),  which  is 
part  of  the  ozone  standard  by  reference 
in  40  CFR  part  50,  appendix  H,  notes 
that  the  stated  level  of  the  standard  is 
determined  by  defining  the  number  of 
significant  figures  to  be  used  in 
comparison  with  the  standard.  For 
example,  a  standard  level  of  0.12  ppm 
means  that  measurements  are  to  be 
roimded  to  two  decimal  places  (0.005 
rounds  up),  and  therefore,  0.125  ppm  is 
the  smallest  three-decimal 
concentration  value  in  excess  of  the 
level  of  the  standard  that  is  considered 
an  exceedance. 

Since  ozone  levels  decrease 
significantly  in  the  colder  parts  of  the 
year  in  many  areas,  ozone  is  required  to 
be  monitored  at  monitors  only  during 
the  "ozone  season"  which  is  Usted  in 
Appendix  D  to  40  CFR  part  58  for  Ohio 
as  April  through  October.  This  seasonal 
definition  was  initially  set  in  1986 
based  on  temperature  data.  Months 
where  the  monthly  mean  daily 
maximum  temperature  is  less  than  55 
degrees  Fahrenheit  were  generally 
excluded  from  the  season.  In  Cleveland- 
Akron-Lorain,  this  occiws  from 
November  through  March.  In  different 
areas  of  the  country  where  months  are 
cooler  than  55  degrees  Fahrenheit, 
ozone  concentrations  greater  than  .08 
ppm  are  unlikely  to  occur.  In  addition 
actual  ozone  monitoring  data  for  the 
Cleveland-Akron-Lorain  area  collected 
from  1987  though  1994  for  the  months 
of  April  and  October  show  only  three 
recorded  concentrations  above  .100 
parts  per  million.  The  highest 
monitored  concentration  was  .109  parts 
per  million  diuing  October  1992.  TTie 
ozone  NAAQS  of  .12  ppm  was  not 
exceeded  in  the  Cleveland-Akron-Lorain 
area  for  the  months  of  April  and  October 
from  1987  though  1994.  Given  the 
generally  lower  temperatures  of  the 
other  winter  months  compared  to  April 
and  October,  it  is  expected  that  these 
months  would  not  have  monitored  an 
exceedance  of  the  ozone  NAAQS. 


(24)  Comment:  A  commenter  was 
concerned  that  because  of  the 
redesignation  to  attainment  the  area 
would  become  exempt  from  congestion 
mitigation  and  air  qiiality  (CMAQ) 
funds  which  local  transit  agencies  relied 
on  for  new  buses  and  expanded  service 
thus  increasing  airpollution. 

(24)  Response:  The  federal  CMAQ 
program  is  designed  to  give  additional 
money  for  air  quality  nonattainment 
areas  to  use  on  transportation  projects 
that  will  improve  the  air  quality  and 
bring  the  area  into  attainment  of  the  air 
quality  standards.  The  United  States 
Department  of  Transportation  (USDOT) 
revised  their  CMAQ  guidance  on  July 
13, 1995,  to  allow  redesignated  areas  to 
have  a  2  year  transition  [>eriod  to  insure 
continuity  in  CMAQ  funding  for 
projects  which  are  programmed  in  the 
first  2  years  of  the  transportation 
improvement  program  at  the  time  the 
area  is  redesignated  to  attainment. 
Although  Cleveland-Akron-Lorain  will 
lose  the  additional  CMAQ  funds  after 
the  2-year  transitional  period,  the 
projects  already  programmed  for 
funding  will  now  be  able  to  continue 
implementation.  Air  pollution  is  not 
expected  to  increase  because  the  stricter 
standards  for  new  cleaner  cars,  trucks 
and  buses  will  help  to  decrease 
pollutant  emissions.  The  USEPA 
believes  the  air  pollution  emissions  will 
thus  continue  to  decrease  or  at  least 
maintain  the  levels  that  have  brought 
the  area  into  attainment. 

(25)  Comment:  The  15%  plan 
approved  for  Greater  Cleveland-Akron- 
Lorain  fell  short  of  the  required 
reduction  because  the  area  did  not 
choose  to  do  reformulated  gasoline.  The 
area  has  not  met  this  requirement  and 
should  not  be  redesignated. 

(25)  Response:  USEPA  determined 
that,  based  on  USEPA's  determination 
of  attainment,  the  requirement  for  a 
15%  reduction  in  volatile  organic 
emissions  in  the  area  is  no  longer 
applicable.  See  the  final  action  also 
contained  in  this  final  rulemaking. 
Since  this  is  no  longer  an  appUcable 
requirement,  the  area  is  not  required  to 
meet  it  before  the  CAL  area  can  be 
redesignated.  The  15%  reduction  plan 
that  was  submitted  for  the  CAL  area  did 
not  rely  on  reformulated  gasoline  to 
achieve  the  emissions  reduction. 

(26)  Comment:  Several  commenters 
believed  there  was  a  potential  conflict  of 
interest  when  the  same  entity  (i.e.  the 
City  of  Cleveland)  does  the  monitoring 
and  also  appUes  for  redesignation. 

(26)  Response:  The  ambient  air  data 
collected  by  State  and  local  agencies  are 
required  to  meet  very  specific  quality 
assurance  measures  that  are  detailed  in 
40  CFR  58.10  and  appendix  A.  The 


USEPA  Quality  Assiuance  manual  gives 
mtxe  detailed  guidance  on  operation  of 
ambirait  air  monitors.  The  USEPA 
audits  the  State  and  local  agencies  on  a 
regular  basis  to  ascertain  that  the 
appropriate  quahty  assurance  measures 
are  being  implemented.  In  the  case  of 
the  Cleveland  local  agency,  the  State  air 
agency  (Ohio  Environmental  Protection 
Agency)  is  responsible  for  conducting 
accuracy  audits  on  the  air  monitoring 
equipment  being  operated  by  the 
Cleveland  local  agency.  In  addition,  the 
USEPA  conducts  audits  of  the  air 
monitoring  network.  Precision  and 
Accuracy  audits  are  reported  on  a 
regidar  basis  to  the  USEPA  and  recorded 
in  the  national  AIRS  data  bank.  This 
information  is  available  to  the  public. 
This  oversight  ensures  the  quality  of  the 
data  relied  upon  for  redesignation. 

m.  Rulemaking  Action 

On  June  29, 1995,  USEPA  proposed  to 
determine  that  the  15%  plan,  attainment 
demonstration,  and  contingency 
measures  plan  for  the  Cleveland-Akron- 
Lorain  area  are  no  longer  applicable 
requirements,  since  the  area  has 
attained  the  ozone  NAAQS.  The  USEPA 
received  several  comments  pertaining  to 
the  proposed  rulemaking.  These 
comments  were  considered  and 
responses  are  detailed  in  the  above 
section  of  the  rulemaking  on  the 
determination  of  attaiiunent.  USEPA 
believes  that  the  determination  of 
attainment  is  still  warranted  and  is 
taking  final  action  to  determine  that  the 
requirements  for  a  15%  emissions 
reduction  plan,  attainment 
demonstration,  and  contingency 
measures  plan  are  not  applicable  at  this 
time 

On  June  15,  1995,  USEPA  proposed  to 
approve  the  OEPA  request  for 
redesignation  to  attainment  and  the 
maintenance  plan  for  ozone  for  the  CAL 
moderate  nonattainment  area  coimties 
of  Lorain,  Cuyahoga,  Lake,  Ashtabula, 
Geauga.  Medina.  Summit,  and  Portage. 
The  USEPA  received  about  50  comment 
letters  pertaining  to  the  proposed 
rulemaidng.  The  comments  were 
considered  and  responses  are  detailed 
in  the  above  section  of  the  rulemaking 
on  the  ozone  redesignation  request.  The 
USEPA  believes  that  the  redesignation 
requirements  of  Section  107(d)  are 
satisfied  and  is  taking  final  action  to 
approve  the  requests  for  redesignation 
to  attainment  and  the  maintenance  plan 
for  the  CAL  counties  of  Lorain. 
Cuyahoga.  Lake,  Ashtabula.  Geauga, 
Medina,  Summit,  and  Portage. 

rv.  Boilerplate  Regulatory  Language 

USEPA  finds  that  there  is  good  cause 
for  this  redesignation,  SIP  revision,  and 
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determination  of  attainment  to  become 
effective  immediately  upon  publication 
because  a  delayed  effective  date  is 
unnecessary  due  to  the  nature  of  a 
redesignation  to  attfiinment, 
determination  of  attainment,  which 
exempts  the  areas  from  certain  Clean 
Air  Act  requirements  that  would  other 
wise  apply  to  it.  The  immediate 
effective  date  for  this  redesignation  is 
authorized  under  both  5  U.S.C. 
553(d)(1),  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22,  1995,  USEPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  the  state 
implementation  plan  or  plan  revisions 
approved  in  this  action,  the  State  and 
any  affected  local  or  tribal  governments 
have  elected  to  adopt  the  program 
provided  for  under  section  175 A  of  the 
Clean  Air  Act.  The  rules  and 
commitments  being  proposed  for 
approval  in  this  action  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
proposed  for  approval  by  this  action 
will  impose  or  lead  to  the  imposition  of 
any  mandate  upon  the  State,  local  or 
tribal  governments  either  as  the  owner 
or  operator  of  a  source  or  as  a  regulator, 
or  would  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
private  sector,  USEPA's  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
requirements  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi-om  this 
action.  The  USEPA  has  also  determined 
that  this  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  8,  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Nitrogen 
Oxides,  Ozone,  Volatile  organic 
compoimds. 

40  CFR  Part  81 

Air  pollution  control. 

Dated:  April  4.  1996. 
Valdas  V.  Adunkus, 

Regional  Administrator. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1885  is  amended  by 
adding  paragraphs  (b)(10)  and  (w)  to 
read  as  follows: 

§  52.1 885    Control  Strategy:  Ozone. 

***** 

(b)  *  *  * 
(9)  Lorain,  Cuyahoga,  Lake,  Ashtabula, 
Geauga,  Medina,  Summit,  and 
Portage  Counties. 

***** 

(w)  Determination — USEPA  is 
determining  that,  as  of  May  7, 1996,  the 
Cleveland-Akron-Lorain  ozone 
nonattainment  area  (which  includes  the 
Counties  of  Ashtabula,  Cuyahoga, 
Geauga,  Lake,  Lorain,  Medina,  Portage 
and  Summit)  have  attained  the  ozone 
standard  and  that  the  reasonable  further 
progress  and  attainment  demonstration 
requirements  of  section  182(b)(1)  and 
related  requirements  of  section  172(c)(9) 
of  the  Clean  Air  Act  do  not  apply  to  the 
area. 


PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES-OHIO 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.336  the  ozone  table  is 
amended  by  revising  the  entry  for  the 
Cleveland-Akron-Lorain  Area  to  read  as 
follows: 


§81.336    Ohio. 


•        •        •        •        • 


Ohio— Ozone 


Designated  area 


Designation 


Ctassification 


Date^ 


Type 


Type 


Cleveland-Akron-Lorain  Area 
Ashtabula  County 
Cuyahoga  County 
Geauga  County 
Lake  County 
■     Lorain  County 
Medina  County 
Portage  County 
Summit  County 


May  7, 1996 Attainment 


'  This  date  is  November  15,  1990  unless  otherwise  noted. 
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40CFRPart300 
[FRL-6468-7] 

National  Oil  and  Hazardous 
Sulwtancas  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the  East 

Bethel  Demolition  Landfill  Superfund 

Site  from  the  National  Priorities  List 

(NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  aimounces  the  deletion  of 
the  East  Bethel  Demolition  Landfill  site 
in  Anoka,  Minnesota  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  Minnesota  have  determined  that 
all  appropriate  Fund-financed  responses 
under  ChKCLA  have  been  implemented 
and  that  no  further  response  by 
responsible  parties  under  CERCLA  is 
appropriate. 

EFFECTIVE  DATE:  May  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gamer-Davis  at  (312)  886-2440, 
Associate  Remedial  Project  Manager, 
Superfund  EKvision,  U.S.  EPA — Region 
V.  77  West  Jackson  Blvd..  Chicago,  IL 
60604.  Information  on  the  site  is 


available  at:  EPA  Region  V  docket  room 
at  the  above  address  and  at  the  East 
Bethel  Gty  Hall  and  the  Minnesota 
Pollution  Control  Agency  Public 
Library,  520  Lafayette  RD.  St.  Paul,  MN 
55155-4194. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the  East 
Bethel  DemoUtion  Landfill  Site  in 
Anoka  Coimty,  Minnesota.  A  Notice  of 
Intent  to  Delete  was  published  March 
13,  1996,  (61  FR  10298)  for  this  site.  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  April  12, 1996. 
EPA  received  no  comments.     , 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fiuid-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
in  the  unlikely  event  that  conditions  at 
the  site  warrant  such  action.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
Waste,  Chemicals,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements,  Superfund, 
Water  pollution  control.  Water  supply. 


Dated:  April  22. 1996. 

DiTid  A.  Ullrich, 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aitfhority:  33  U.S.C.  1321(c)(2):  42  U.S.C 
9601-9657:  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.:  p.351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp.:  p.  193. 

Appendix  B— [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  East  Bethel 
Demolition  Landfill  Site,  East  Bethel 
Township,  Minnesota.P 

[FR  Doc.  96-11218  Filed  5-6-96;  8:45  am) 

BIUJNQ  CODE  WO  SO  P 


40  CFR  Part  355 

P>ocket  300  PO-R2;  FRL-646&-5] 

RIN2050-AD50 

Extremely  Hazardous  Sut>stances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Today,  EPA  is  implementing 
one  of  its  regulatory  reform 
commitments  set  forth  in  its  June  1 , 
1995,  Report  to  the  President.  EPA  is 
taking  final  action  on  two  proposed 
rules  that  modify  the  extremely 
hazardous  substances  (EHS)  list  and 
reportable  quantities  under  section  302 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
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(EPCRA),  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  EPA  is  raising  the  statutory 
reportable  quantities  (RQs)  for  202 
EHSs.  EPA  is  also  removing  four 
chemicals  that  do  not  meet  the  listing 
criteria  from  the  EHS  list.  Through  these 
actions,  the  Agency  is  reducing  the 
burden  of  reporting  for  facilities 
presently  required  to  report  certain 
releases  unnecessarily.  Protection  of 
human  health  and  the  environment  is 
maintained  while  better  focusing 
attention  on  releases  that  may  require  a 
response  by  state  and/ or  local 
authorities. 
EFFECTIVE  DATE:  July  8,  1996. 

addresses: 

Docket:  Copies  of  materials  relevant  to 
this  rulemaking  are  contained  in  the 


U.S.  Environmental  Protection  Agency 
CERCLA  Docket  Office,  Crystal  Gateway 
#1, 1st  Floor.  1235  Jefferson  Davis 
Highway,  Arlington,  VA  22202  [Docket 
Niunber  300  PQ-R21.  The  docket  is 
available  for  inspection  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
hoUdays.  Appointments  to  review  the 
docket  can  be  made  by  calling  703/603- 
9232.  The  public  may  copy  a  maximum 
of  266  pages  from  any  regulatory  docket 
at  no  cost.  If  the  niunber  of  pages  copied 
exceeds  266,  however,  an  administrative 
fee  of  $25  and  a  charge  of  $0.15  per  page 
for  each  page  after  page  266  will  be 
incurred.  The  docket  will  mail  copies  of 
materials  to  requestors  who  are  outside 
of  the  Washington,  DC  metropolitan 
area. 


FOR  FURTHER  INFORMATKM  CONTACT:  The 
RCRA/UST,  Superfund,  and  EPCRA 
Hotline  at  800/424-9346  (in  the 
Washington,  DC  metropolitan  area, 
contact  703/486-3323).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800/553-7672 
(in  the  Washington,  E)C  metropolitan 
area,  contact  703/412-9810);  or  John 
Ferris,  Qiemical  Engineer,  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (5101),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460, 
or  at  (202)  260-4043. 

SUPPLEMENTARY  INFORMATION: 

Regulated  entities.  Regulated 
categories  and  entities  include: 


Category 


Industry  

Federal  Government 
State  and  Local  Gov- 
emments. 


Regulated  entities 


All  facilities  handling  chemicals  on  the  extremely  hazardous  substances  list  may  be  subject  to  ttiis  regulation. 

Executive  Order  12856  requires  edi  federal  agericies  to  comply  with  sections  302  and  304  of  EPCRA. 

State  emergency  response  commissions  ani  local  emergency  planning  committees  receive  the  Information  provided 

urxJer  EPCRA  section  304.  State/local  government  facilities  harxMing  chemicals  on  the  extremely  hazardous  sut>- 

stances  list  may  be  sutjject  to  this  regulation. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provide  a  giiide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  yoiu-  facility  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  section 
355.40  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  appUcability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Contents:  The  contents  of  today's 
preamble  are  listed  in  the  following 
outUne: 

I.  Introduction 

a.  Statutory  Authority 

b.  Background 

c.  Today's  Rulemaking 

D.  RQ  Adjustment  Methodology 

a.  TPQ  methodology 

b.  CERCLA  RQ  methodology 

c.  Proposed  methodology 

d.  Alternative  chosen 

III.  Response  to  Comments  on  the  August  30, 

1989  Proposal 

a.  Reportable  Quantities  and  Threshold 
Planning  Quantities 

b.  Sulfur  Dioxide 

c.  Hydrogen  Chloride/Hydrochloric  Acid 

d.  Sulfur  Trioxide 

IV.  Lislin^Corrections 

V.  Response  to  Comments  on  the  October  12, 

1994  Proposal 

VI.  Regulatory  Analysis 

a.  Executive  Order  12866 

b.  Regulatory  Flexibility  Act 

c.  Paperwork  Reduction  Act 

d.  Unfunded  Mandates 


I.  Introduction 

a.  Statutory  Authority 

This  regulation  is  issued  imder 
sections  302,  304  and  328  of  the 
Emergency  Plaiuiing  and  Commiuiity 
Right-to-Know  Act  (EPCRA). 

b.  Background 

On  October  17, 1986,  the  President 
signed  into  law  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  Pub.  L.  99-^99  (1986). 
Title  III  of  SARA,  the  Emergency 
Plaiuiing  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  established 
a  program  designed  to  encoiuage  state 
and  local  planning  and  preparedness  for 
spills  or  releases  of  extremely  hazardous 
substances  and  to  provide  the  public 
and  local  governments  with  information 
concerning  chemical  releases  and  the 
potential  chemical  risks  in  their 
communities. 

Subtitle  A  of  the  Act  establishes  the 
framework  for  local  emergency 
planning.  Under  section  302,  a  facility 
which  has  present  an  extremely 
hazardous  substance  (EHS)  in  excess  of 
its  threshold  planning  quantity  (TPQ) 
must  notify  its  state  emergency  response 
commission  (SERC)  and  participate,  as 

planning  committee  (LEPC)  in  the  local 

emergency  planning  process. 

Section  302  directed  EPA  to  publish 
the  list  of  extremely  hazardous 
substances  as  an  interim  final  rule 
within  30  days  of  the  enactment  of 


EPCRA.  Section  302(a)(2)  required  that 
the  list  be  identical  to  the  list  compiled 
by  EPA  in  1985  as  part  of  EPA's 
Qiemical  Emergency  Preparedness 
Program.  Under  section  302(a)(4),  EPA 
is  authorized  to  revise  the  list,  but  in 
imdertaking  any  such  revision,  EPA 
must  take  into  account  the  "toxicity, 
reactivity,  volatility,  dispersibility, 
combustibility,  or  flammability  of  a 
substance."  The  term  "toxicity"  is 
defined  to  include  "any  short-  or  long- 
term  health  effects  which  may  result 
from  a  short-term  exposure  to  the 
substance." 

EPA  published  the  list  of  402 
extremely  hazardous  substances  on 
November  17, 1986  (51  FR  41570).  On 
the  same  day,  EPA  proposed  the 
deletion  of  40  substances  from  the  EHS 
list  on  the  basis  that  their  original  listing 
was  in  error.  On  April  22, 1987,  52  FR 
13388,  EPA  announced  that  it  was 
deferring  the  proposed  delisting  of  these 
substances,  pending  an  evaluation  of  the 
long-term  effects  from  short-term 
exposure  to  each  of  them.  This  deferral 
was  in  response  to  comments  from 
members  of  the  pubUc  who  argued  that 
the  proposed  rule  was  premature.  On 
November  23, 1987,  the  District  Court 
for  the  District  of  Columbia  in  A.L 

Protection  Agency  issued  an  order 

requiring  EPA  to  remove  several 
substances  from  the  EHS  list,  reasoning 
that  Congress  did  not  intend  to  include 
in  the  statutorily  designated  list 
substances  listed  due  to  "clerical  error." 


It  is  on  the  basis  of  this  ruling  that  EPA 
proposed  on  October  12,  1994  (59  FR 
51816),  the  removal  of  four  chemicals. 

Section  304  of  EPCRA  establishes 
requirements  for  immediate  reporting  of 
certain  releases  of  EHSs  and  hazardous 
substances  (HSs)  listed  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  (CERCLA)  to  SERCs  and  LEPCs, 
similar  to  the  release  reporting 
provisions  of  CERCLA  section  103. 
Although  similar,  CERCLA  section  103 
and  EPCRA  section  304  differ  somewhat 
in  purpose.  CERCLA  provides  generally 
for  federal  planning  and  coordination  of 
entities  and  for  federal  contingency 
plans.  CERCLA  section  103  requires 
federal  notification  for  any  release  of  a 
hazardous  substance  in  an  amoimt  equal 
to  or  in  excess  of  its  RQ.  EPCRA  is 
designed  to  protect  the  public  in  the 
event  of  dangerous  chemical  releases 
through  the  establishment  of  local  and 
state  emergency  response  capability. 
EPCRA  section  304  requires,  in  addition 
to  any  federal  notification,  notification 
to  state  and  local  authorities  for  any 
release  of  an  EHS  in  an  amount  equal 
to  or  in  excess  of  its  RQ.  The  potential 
hazards  posed  by  EHSs  make  state  and 
local  notification  critical  to  effective  and 
timely  emergency  response.  EHSs  are 
acutely  toxic  chemicals  which  cause 
both  severe  sort-  and  long-term  health 
effects  after  a  single,  brief  exposure.  In 
many  cases,  local  and  state  authorities 
may  be  the  first  and  only  responders  to 
the  release  of  an  EHS. 

Notifications  are  required  if  a  release 
of  an  EHS  or  HS  is  equal  to  or  alxjve  the 
reportable  quantity  (RQ).  Section  304(a) 
of  EPCRA  provides  that  chemicals  on 
the  EHS  list  which  do  not  have  an  RQ 
assigned  to  them  by  regulation,  will 
have  a  reportable  quantity  of  1  pound. 
Currentiy,  204  EHSs  have  the  statutory 
one-pound  RQ.  On  August  30,  1989  (54 
FR  35988),  EPA  proposed  to  modify  the 
statutory  RQs  for  232  EHSs  using  a 
proposed  modification  of  the  CEKCLA 
RQ  methodology. 

c.  Today's  Rulemaking 

EPA  is  today  taking  final  action  on  the 
two  proposed  rules  published  in  the 
Federal  Register  on  August  30, 1989 
and  October  12, 1994.  As  discussed 
below,  EPA  is  not  yet  taking  final  action 
on  some  aspects  of  the  proposed  rules. 
EPA  is  adjusting  the  reportable 
quantities  of  204  extremely  hazardous 
substances.*  This  rule  will  make  the 


'  Although  a  total  of  215  EHSs  have  one-pound 

statutory  RQs.  this  rula  is  adjusting  the  RQs  of  204 
of  these  EHSs.  The  remaining  1 1  EHS*  with  one- 
pound  statutory  RQs  were  designated  CERCLA 
hazardous  substances  in  a  February  9, 199S  final 

rule  (60  FR  7824);  the  Agency  is  currently 


reportable  quantities  for  these  chemicals 
the  same  as  their  threshold  planning 
quantities.  EPA  is  also  finalizing  the 
proposal  to  remove  phosphorus 
pentoxide,  diethylcarbamazine  citrate, 
fenitrothion  and  tellurium  from  the  EHS 
list. 

On  August  30,  1989,  EPA  proposed 
the  adjustment  of  the  TPQ  for 
isophorone  diisocyanate.  Today's  rule 
reflects  the  current  TPQ  for  isophorone 
diisocyanate.  However,  an  adjusted  TPQ 
and  RQ  will  be  published  in  a  future 
notice. 

n.  RQ  Adjustment  Methodologies 

a.  TPQ  Methodology 

EPA's  methodology  for  establishing 
threshold  planning  quantities  for  EHSs 
under  EPQIA  consists  of  initially 
determining  the  minimum  short  term 
exposure  concentration  in  air  that 
would  lead  to  serious  irreversible  health 
effects  in  the  general  population  when 
exposed  to  the  substance  for  relatively 
short  duration.  This  is  the  so-called 
"level  of  concern."  (See  the  Threshold 
Planning  Quantities  Technical  Support 
Document.  April  7, 1987.) 

There  are  two  ways  to  determine  a 
"level  of  concern."  If  it  is  available  for 
a  chemical,  EPA  may  use  one-tenth  of 
the  Immediately  Dangerous  to  Life  and 
Health  (IDLH)  level  established  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  The  IDLH  is 
the  maximum  concentration  of  a 
substance  in  air  to  which  a  healthy 
worker  can  be  exposed  for  30  minutes 
and  escape  without  suffering 
irreversible  health  effects  or  impairing 
symptoms.  If  the  IDLH  value  is  not 
available,  as  is  the  case  for  most  of  the 
EHSs,  EPA  determines  an  IDLH 
equivalent  value  using  available  toxicity 
data  with  an  adjustment  factor. 

The  level  of  concern  is  then  divided 
by  a  factor  "V"  which  represents  the 
extent  to  which  the  material  can 
volatilize  and  become  airborne  and 
dispersed.  This  approach  is  explained 
in  the  November  17,  1986  Federal 
Register  notice  (51  FR  41580).  Dividing 
the  level  of  concern  by  "V"  provides  the 
index  value  for  an  EHS. 

The  final  threshold  planning  quantity 
is  then  determined  by  a  relative  ranking 
of  the  index  values  for  all  of  the 
chemicals  on  the  EHS  list.  The  index 
values  and  their  corresponding 
threshold  planning  quantities  are  found 
in  the  Threshold  Planning  Quantity 

approach  is  generally  based  on  the 


developing  a  nilenuking  to  adjust  the  CERCLA  and 
EPCRA  one-pound  RQs  for  these  1 1  substances.  The 
substances  are  identified  in  40  CFR  Part  355  by  the 

footnote  "d." 


quantity  of  the  chemical  which  when 
released  will  generate  the  level  of 
concern  at  a  distance  of  100  meters. 

b.  CERCLA  RQ  Methodology 

The  CERCLA  RQ  methodology  uses  a 
two  step  process  to  determine  the 
possibility  of  harm  from  the  release  of 
a  hazardous  substance.  The 
methodology  begins  with  an  evaluation 
of  six  intrinsic  physical,  chemical,  and 
toxicological  properties  associated  with 
each  hazardous  substance.  These 
properties  are  known  as  the  "primary 
criteria."  Each  substance  is  evaluated 
according  to  the  appHcable  "primary 
criteria,"  and  an  RQ  value  is  determined 
for  each  applicable  criterion.  The 
"primary  criteria"  RQ  for  each 
hazardous  substance  is  the  lowest  value 
of  all  the  apphcable  criteria.  For 
example,  if  the  Agency  evaluates 
hazardous  substance  A  under  the  RQ 
adjustment  methodology,  identifies  both 
aquatic  toxicity  and  mammalian  toxicity 
data  on  the  substance,  and  sets  a 
tentative  RQ  of  100  pounds  on  the  basis 
of  aquatic  toxicity  and  1000  pounds  on 
the  basis  of  mammalian  toxicity,  the  100 
pound  value  will  be  the  apphcable 
"primary  criteria"  RQ.  Upon  completion 
of  the  evaluation  of  the  "primary 
criteria"  RQ,  secondary  adjustment 
criteria  based  on  the  natural  degradation 
processes  of  BHP  (biodegradation, 
hydrolysis,  and  photolysis)  are  assessed. 
If  a  hazardous  substance,  when  released 
into  the  environment,  degrades  (within 
5  days)  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its 
primary  criteria  RQ  is  raised  one  level; 
if  the  substance  degrades  to  a  more 
hazardous  form,  its  RQ  may  be  lowered. 

c.  Proposed  Methodology 

For  approximately  60  of  the  232 
chemicals  proposed  for  adjustment  on 
August  30,  1989,  the  CERCLA 
methodology  adjusted  RQs  that  were  too 
high  for  purposes  of  emergency 
notification  under  EPCRA.  The 
reportable  quantities  under  the  CERCLA 
methodology  in  these  cases  are  higher 
than  the  substances'  EPCRA  threshold 
planning  quantity.  To  rectify  this 
discrepancy,  the  August  30. 1989,  notice 
proposed  to  modify  the  CERCLA  RQ 
methodology  by  integrating  the  TPQ 
into  the  CERCLA  RQ  methodology.  As 
proposed,  after  the  two-step  CERCLA 
RQ  process  had  l)een  applied  to  the 

comparing  the  tentative  RQ  to  the 

substances'  TPQs  was  applied.  If  tiie 
TPQ  was  lower  than  the  tentative  RQ. 
the  RQ  would  be  adjusted  to  the  TPQ 

level  or  lower. 
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d.  Alternative  Chosen 

In  the  proposed  rule  of  August  30, 
1989,  the  Agency  was  seeking  conunent 
on  the  various  alternatives  that  could  be 
used  to  set  the  reportable  quantities.  At 
the  time  the  RQ  adjustments  were 
proposed,  the  Agency  anticipated  that 
the  EHSs  would  be  designated  CERCLA 
hazardous  substances  as  proposed  on 
January  23,  1989  (54  FR  3388).  The 
Agency,  however  is  not  finaliung  at  this 
time  the  proposal  to  designate  these 
chemicals  as  CERCLA  hazardous 
substances.  Today's  rule  does  not  a^ect 
any  CERCLA  hazardous  substances. 
Therefore,  the  Agency  is  not  utilizing  or 
modifying  the  CERCLA  RQ 
methodology  at  this  time.  Instead,  the 
Agency  has  decided  to  adjust  the  1 
poimd  EHS  RQs  to  the  same  level  as 
their  respective  TPQs.^ 

The  Agency  believes  that  it  is 
appropriate  to  rely  on  the  TPQ 
methodology  rather  than  the  CERCLA 
methodology  to  adjust  EHS  RQs  for 
several  reasons. 

First,  reporting  of  EHS  releases  is 
required  because  EHSs  are  acutely  toxic 
and  will  potentially  pose  an  immediate 
hazard  upon  release.  Thus,  EHS  RQs 
should  be  adjusted  based  on  substances' 
potential  for  immediate  effects.  The 
TPQ  methodology,  designed  specifically 
for  the  EHSs,  is  based  on  such  effects, 
utilizing  a  "level  of  concern"  based 
upon  short-term  exposure 
concentrations  that  could  lead  to  serious 
irreversible  health  effects. 

Second,  use  of  the  CERCLA  secondary 
criteria  of  BHP  is  inappropriate  for 
adjusting  EHS  RQs.  The  BHP  analysis  is 
used  to  increase  a  substance's  RQ  by 
taking  into  account  its  natural  chemical 
degradation.  EHSs  can  cause  severe 
health  effects  after  only  a  single,  brief 
exposure  which  may  occur  prior  to  any 
chemical  degradation.  The  BHP  analysis 
and  higher  RQs  based  on  chemical 
degradation  are  not  suitable  in  this 
context. 

Third,  as  with  RQs,  the  Agency 
adjusts  TPQs  based  on  the  possibility  of 
harm  from  the  release  of  a  specific 
substance.  In  the  Threshold  Planning 
Quantity  Technical  Support  Document 
to  the  proposed  rule  of  November  17, 
1986  (51  FR  41570)  to  adjust  TPQs,  EPA 
stated  that  the  TPQ  should  represent  a 
quantity  that  could  cause  serious  health 
consequences  if  an  accident  were  to 
occur  with  that  quantity.  Consistent 
with  this  statement,  EPA  modelled  a 
variety  of  release  scenarios  to  generate 
the  relative  ranking  of  each  EHS  and  to 


'  The  release  of  EHSs  which  are  already  CERCLA 
hazardous  jubstances  is  reportable  at  the  RQ  levels 
applicable  under  CERCLA.  (EPCRA  section  304 
(•)(!)). 


determine  the  six  TPQ  quantities  (1, 10, 
100,  500, 1,000,  and  10,000  pounds). 
Since  the  TPQ  methodology  is  based  on 
the  possibility  of  harm  from  release,  the 
Agency  believes  that  it  is  appropriate  to 
rely  on  it  to  adjust  RQs  as  well. 

Finally,  like  CERCLA  RQs,  EPCRA 
RQs  do  not  reflect  a  determination  that 
a  release  of  a  substance  will  always  be 
hazardous  at  the  RQ  level  and  never 
hazardous  below  that  level.  EPA  has  not 
attempted  to  make  such  a  determination 
because  the  actual  hazard  will  vary  with 
the  unique  circumstances  of  the  release. 
For  this  reason,  EPA  encourages  SERCs 
and  LEPCs  to  consider  the  RQ  during 
their  emergency  planning  process 
involving  facilities  with  extremely 
hazardous  substances. 

m.  Respoiue  to  Comments  on  August 
30, 1980  Proposal 

Many  of  the  comments  received  in 
response  to  the  Federal  Register  notice 
of  August  30, 1989,  are  not  addressed 
today  because  they  concerned  the 
designation  of  EHSs  as  CERCLA 
hazardous  substances  and  the 
adjustment  of  RQs  for  those  substances 
under  CERCLA.  As  stated  above,  the 
Agency  is  not  taking  action  on 
modifying  the  CERCLA  RQ 
methodology  or  listing  EHSs  as  CERCLA 
hazardous  substances  at  this  time.  For  a 
complete  list  of  comments  and  the 
Agency's  responses,  see  the  responses  to 
comments  docimient  in  the  Docket  of 
this  Federal  Register  notice. 

a.  Threshold  Planning  Quantity 
Methodology 

The  Agency  received  several 
comments  on  its  proposed  use  of  the 
TPQ  methodology  to  adjust  RQs.  These 
commenters  believed  that  the  use  of  the 
TPQ  methodology  was  inapprofyiate 
because  the  RQ  and  the  TPQ  address 
different  regulatory  requirements. 

EPA  believes  that  the  TPQ 
methodology  is  appropriate  for  these 
chemicals.  Although  the  RQs  and  TPQs 
trigger  two  distinct  notification 
requirements,  both  quantities  are 
adjusted  based  on  the  possibility  of 
harm  from  the  release  of  a  specific 
substance.  Thus,  even  though  TPQ 
(EPCRA  §  302)  notification  is  not 
triggered  by  an  actual  release,  the  TPQ 
is  based  upon  the  potential  harm  fi-om 
an  actual  release.  In  addition,  the 
particular  concern  with  EHSs  is  that 
they  will  potentially  pose  an  immediate 
hazard  upon  release.  Notification 
requirements  should  be  based  on  the 
potential  for  these  immediate  effects, 
and  the  TPQ  methodology  (developed 
specifically  for  the  EHS  list)  is  in  fact 
based  upon  the  potential  for  immediate 
effects.  For  these  reasons,  the  Agency 


beUeves  that  the  use  of  the  TPQ 
methodology  is  appropriate  to  set  RQs 
for  extremely  hazardous  substances. 
However,  because  these  chemicals  are 
not  being  added  to  the  CERCLA 
hazardous  substance  list,  modification 
of  the  CERCLA  RQ  methodology  is  not 
warranted  at  this  time. 

b.  Sulfur  Dioxide 

The  adjusted  RQ  for  sulfur  dioxide 
was  proposed  at  100-pounds.  Several 
commenters  from  the  [>etroleum 
industry  commented  that  the  100-poimd 
RQ  is  too  low  and  would  require 
needless  and  excessive  reporting  for  the 
petroleum  sector.  In  the  petroleum 
sector,  sulfur  dioxide  is  a  combustion 
product  created  when  hydrogen  sulfide 
fit)m  crude  oil  and  natural  gas  is  flared. 
The  commenters  referenced  the  Federal 
Clean  Air  Act  New  Source  Performance 
Standards  that  they  state  allow  coal 
fired  power  plants  to  emit  200,000 
pounds  per  day  of  sulfur  dioxide. 

The  proposed  RQ  for  sulfur  dioxide 
was  set  at  100-pounds  based  on  the 
proposed  modified  CERCLA  RQ 
methodology.  In  the  final  rule  of  April 
22.  1987  (52  FR  13378).  the  TPQ  for 
sulfur  dioxide  was  adjusted  to  500- 
pounds.  Because  there  is  no  500-pound 
CERCLA  RQ  level,  the  sulfur  dioxide 
RQ  was  proposed  at  lOO-poimds.  As 
stated  earlier  in  this  rule,  EPA  is  not 
modifying  the  CERCLA  RQ 
methodology  at  this  time,  but  is 
adjusting  RQs  to  the  TPQ  level.  The 
final  EPCRA  RQ  for  sulfur  dioxide  is 
SCO-pounds. 

EPA  does  not  agree  that  the  existence 
of  a  200,000  pounds  per  day  standard 
for  one  sector  means  that  the  EPCRA  RQ 
should  be  set  at  a  higher  RQ  level. 
Sulfur  dioxide  is  used  in  many 
industries  other  than  the  petroleum 
sector,  for  example,  sulfuric  acid 
production,  water  piuification  and  the 
pulp  and  paper  industry.  While  flares 
and  stacks  are  designed  to  lift  the  sulfur 
dioxide  into  the  atmosphere,  ground 
level  releases  of  sulfur  dioxide, 
including  releases  from  containers 
storing  sulfur  dioxide  may  be  more 
hazardous  to  the  conmiunity.  Since  EPA 
sets  one  RQ  to  incorporate  all  probable 
release  scenarios,  EPA  believes  that  the 
500  pound  RQ  based  on  the  substance's 
IDLH  value  provides  an  appropriate 
level. 

EPA  notes  that  the  release  reporting 
requirements  of  EPCRA  section  304 
work  in  conjunction  with  the  federally 
permitted  release  exemption  under 
CERCLA  section  101(10)  and  the 
continuous  release  reporting 
requirements  under  CERCLA  section 
103.  Releases  that  are  federally 
permitted  and  those  that  are  continuous 
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have  reduced  reporting  requirements 
under  EPCRA  section  304. 

c.  Hydrogen  Chloride 

Several  commenters  correctly  pointed 
out  that  the  phrase  "gas  only"  was 
omitted  from  the  hydrogen  chloride 
listing  in  the  tables  proposing  to  revise 
Appendices  A  and  B  to  40  CFR  part  355. 
In  today's  rule,  this  omission  is 
corrected. 

In  the  final  rule  published  in  the 
Federal  Register  December  27, 1989  (54 
FR  53057).  EPA  raised  the  reportable 
quantity  for  Hydrogen  chloride  (gas 
only)  to  5.000  pounds.  This  is  the  same 
as  the  reportable  quantity  for  hydrogen 
chloride  (a  synonym  of  hydrochloric 
acid)  under  CERCLA  section  103. 

d.  Sulfur  Trioxide 

Several  commenters  believed  that  a 
reportable  quantity  for  sulfur  trioxide 
above  100  pounds  is  warranted.  EPA, 
however,  disagrees.  The  100  pound  TPQ 
for  sulfur  Trioxide  is  based  upon  acute 
toxicity.  EPA  agrees  that  some  releases 
of  sulfur  trioxide  above  100-poimds  may 
not  be  hazardous  based  upon  the 
conditions  of  the  release  (e.g.  from  a 
flare  or  stack).  However,  100-pound 
releases  of  sulfur  trioxide  at  ground 
level  (e.g.  releases  during  sulfuric  acid 
and  explosive  manufactiuing)  may  pose 
a  hazard  to  the  community.  An  RQ 
incorporates  all  probable  release 
scenarios  so  that  persons  off-site  can 
determine  the  level  of  response 
necessary.  Therefore,  the  Agency 
believes  that  the  100-pound  RQ  for 
sulfur  trioxide  based  upon  its  acute 
toxicity  is  appropriate. 

IV.  Listing  Corrections 

EPA  is  making  final  a  rule  that  was 
originally  proposed  on  October  30, 
1994,  to  remove  phosphorus  pentoxide, 
diethylcarbamizine  citrate,  finitrothion 
and  tellurium  from  the  extremely 
hazardous  substances  list.^ 

Substances  are  listed  as  EHSs  based 
on  toxicity  criteria.  Substances  are 
screened  using  acute  animal  toxicity 
data  for  the  most  sensitive  mammalian 
species  and  are  placed  on  the  list  if  they 
meet  one  of  the  following  criteria: 

•  LC5o*<o.5mg/L 

•  Dermal  LDjo'S  50  mg/kg 

•  Oral  LDsi.  <  25  mg/kg 


5  On  October  30, 1994,  EPA  proposed  the 
adjustment  of  the  TPQ  for  isophorone  diisocyanate. 
The  final  rule  on  this  adjustment  will  be  published 
in  a  future  notice. 

*  "LCjo"  refers  to  that  concentration  of  a 
substance  in  the  air  that  is  expected  to  cause  the 
death  of  SO  percent  of  a  defined  experimental 
population. 

'  "LDjn"  refers  to  that  dose  of  a  substance 
expected  to  cause  the  death  of  50  percent  of  a 
defined  experimental  population. 


If  LCso  or  LDso  data  are  not  available, 
then  LClo  or  LDuj  data  are  used. 
Substances  that  meet  one  of  these 
criteria  have  the  potential  for  causing 
harm  if  accidently  released  and  are, 
therefore,  designated  as  EHSs. 

EPA  Usted  phosphorus  pentoxide 
based  on  information  presented  in  an 
abstract.  This  source  reported  an  LCjo  of 
0.061  mg/L  for  guinea  pigs  and  an  LCjo 
of  0.271  mg/L  for  mice  exposed  for  1 
hour  to  smoke  generated  from  biuning 
red  phosphorus.  A  significant  limitation 
of  this  study  is  that  the  toxic  effects 
cannot  be  directly  related  to  phosphorus 
pentoxide.  Therefore,  these  data  are 
insufficient  for  listing  phosphorus 
pentoxide  as  an  EHS.  In  addition,  the 
Elemental  Phosphorus  Ad  Hoc  Solid 
Waste  Group  submitted  a  study  that 
indicated  that  the  LCjo  for  rats  exposed 
to  phosphorus  pentoxide  for  4  hours  is 
greater  than  0.99  mg/L,  well  above  the 
.5  mg/L  listing  criteria.  Based  on  the 
insufficient  information  in  the  original 
study  and  the  information  of  the  more 
recent  study.  EPA  has  decided  to 
remove  phosphorus  pentoxide  from  the 
EHS  list. 

EPA  Usted  diethylcarbamazine  citrate 
based  on  information  presented  in  a 
Russian  data  compilation  that  listed  an 
LC50  for  rats  equal  to  0.309  mg/L  for  a 
4-hour  exposure.  Review  of  this 
information  indicated  that  the  toxicity 
values  presented  were  unverifiable 
because  the  study  details  were  i)ot 
available.  In  addition,  SmithKline 
Beechara  submitted  a  study  that 
reported  no  deaths  of  rats  from  exposure 
to  either  1.63  mg/L  or  2.38  mg/L  for  1 
hour.  Based  on  the  poor  quality  of  the 
original  study  and  the  additional 
information  received,  EPA  has  decided 
to  remove  diethvlcarbamazine  citrate 
from  the  EHS  list. 

EPA  hsted  fenitrothion  based  on  a 
study  that  reported  an  LC50  equal  to 
0.378  mg/L  for  a  4-hour  exposure.  EPA's 
review  of  this  study  concluded  that  a 
toxic  impurity  had  resulted  in  an 
erroneously  low  value  for  the  LC^.  In 
addition,  a  surfactant  was  present  that 
altered  the  permeability  of  the  skin  and 
cell  membranes  of  the  test  animals, 
making  them  more  susceptible  to 
fenitrothion's  toxic  effect.  Information 
submitted  by  Sumitomo  Chemical 
America,  Inc..  reported  an  LC50  greater 
than  2.210  mg/L.  Based  on  the  Agency's 
review  and  the  additional  information, 
fenitrothion  is  being  deleted  from  the 
EHS  list. 

EPA  listed  telliuium  metal  based  on 
a  study  that  reported  an  oral  LD50  of  20 
mg/kg.  Review  of  this  study  indicted 
that  sodium  tellurate,  which  is  listed  as 
an  EHS.  was  used  in  the  study  rather 
than  tellurium  metal.  The  Selenium 


Tellurium  Development  Association 
also  submitted  a  study  that  reported  an 
LDso  greater  than  5000  mg/kg  for 
telluriimi  metal.  Based  on  this 
information.  EPA  is  deleting  tellurium 
from  the  list  of  EHSs. 

V.  Response  to  Comments  on  October 
12, 1994,  Pn^MMal 

EPA  received  one  comment  from  the 
Clean  Water  Fund  of  North  Carolina 
objecting  to  the  removal  of  phosphorus 
pentoxide  from  the  EHS  Ust.  The  Clean 
Water  Fund  questions  the  validity  of  an 
unpublished  1987  toxicity  study 
showing  no  toxic  effects  in  exposed 
animals,  at  levels  up  to  .99  mg/L  of 
phosphorus  pentoxide  aeresol.  That 
study  however,  did  not  determine  the 
level  of  the  chemical  in  question  in  the 
chamber  atmosphere.  The  analytical 
method  determined  only  total 
phosphorus,  which  was  then  converted 
to  an  equivalent  concentration  of 
phosphorus  pentoxide  in  air.  The  Clean 
Water  Fund  argues,  therefore,  that  the 
pentoxide  should  remain  on  the  Ust 
because  the  1980  and  1982  combustion 
experiments  estabUshed  that  the 
p>entoxide  was  a  major  component  of  the 
smoke  and  "because  the  analytical 
techniques  employed  by  the  1980  study 
may  have  actually  srathesized  the 
pentoxide  from  other  (possibly  less 
dangerous)  phosphorus  compoimds 
actually  present  in  the  test  chamber.  " 
The  Agency  assumes  Clean  Water  Fund 
believes  that  because  the  pentoxide 
could  have  been  synthesized  from  less 
toxic  compounds,  the  f>entoxide 
presented  the  toxic  character  of  the  test 
chamber  gas. 

EPA  disagrees  The  1980  and  1982 
studies  show  that,  in  burning  the 
phosphorus,  there  is  a  potential  for  the 
production  of  several  oxides  of 
phosphorus.  Regardless  of  how 
pentoxide  was  formed  (as  noted  by  the 
Clean  Water  Fund)  or  whether  the 
various  oxide  compounds  are  more  or 
less  toxic,  the  fact  still  remains  that  the 
studies  did  not  distinguish  which  of  the 
various  oxides  caused  the  high  toxicity 
of  the  smoke.  While  the  1987  study 
showed  no  toxicity  of  phosphorus 
pentoxide.  it  also  is  not  conclusive 
because  it  did  not  indicate  a  direct 
measurement  of  phosphorus  pentoxide 
in  the  chamber  and  the  pentoxide  could 
have  hvdrolyzed  to  possibly  less  toxic 
constituents.  On  balance,  none  of  the 
studies  presented  show  that  phosphorus 
pentoxide  meets  the  toxicity  criteria. 
Accordingly.  EPA  is  removing  the 
chemical  itom  the  EHS  Ust. 
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VI.  Regulatory  Analjries 

a.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  PR 
51.735)  of  October  4. 1993.  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  p>olicy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

b.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
This  analysis  is  unnecessary,  however, 
if  the  agency's  administrator  certifies 
that  the  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

EPA  has  examined  this  rule's 
potential  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act.  It  has  determined  that  today's  final 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  overall  economic 
effect  of  this  regulation  has  been 
determined  to  equate  to  6.249  hours  of 
burden  reduction  (with  no  added 
burden]  at  a  total  cost  saving  of 
$355,628  per  year  to  all  regulated 
entities.  Therefore,  this  regulation  will 
have  a  cost  savings,  and  not  have  a 
significant  impact  on  small  businesses. 


c.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  and  have 
been  assigned  OMB  control  niunber 
2050-0092  (EPA  Information  Collection 
Request  No.  1395.2).  Copies  of  the 
information  collection  requests  may  be 
obtained  from  Sandy  Fanner,  OPPE 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency 
(2136),  401  M  Street,  SW.,  Washington. 
DC  20460  or  by  calling  (202)  260-2740. 

As  indicated  in  the  Section  I 
Introduction,  the  mandatory  reporting 
requirements  under  EPCRA  section  304 
serve  as  a  trigger  for  informing  state  and 
local  governments  of  a  release,  so  that 
state  and  local  personnel  can  evaluate 
the  need  for  any  necessary  action  in  a 
timely  fashion.  EPCRA  section  304  also 
requires  the  submittal  of  a  written 
foHow-up  notice  to  the  same  state  and 
local  entities. 

The  public  reporting  burden  for  the 
collection  of  information  pursuant  to 
EPCRA  section  304  is  estimated  to  take, 
on  average,  5  hours  per  response.  This 
estimate  includes  the  time  required  to 
make  the  call  and  to  develop  the  written 
follow-up  notice. 

Because  the  RQs  for  almost  all  of  the 
substances  included  in  today's  rule  are 
to  be  raised,  the  net  reporting  and 
recordkeeping  burden  associated  with 
reporting  releases  of  these  substances 
under  EPCRA  section  304  is  expected  to 
decrease.  As  demonstrated  in  an 
economic  impact  analysis  (EIA),  the 
Agency  estimates  that  the  total  burden 
reduction  for  notification  to  SERCs  and 
LEPCs,  and  notification  to  911  services 
in  transportation-related  incidents,  and 
the  completion  of  follow  up  reports  will 
equate  to  6,249  hours  at  a  total  cost 
savings  of  $355,628  per  year. 

Send  comments  on  the  ICR  to  the 
Director.  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2136),  401  M  Street.  SW.. 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW.. 
Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  ICR  number  1395.2  in  any 
correspondence. 

d.  Unfunded  Mandates  Reforw  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 


sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  biuridensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affiacted  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Because  the  RQs  for  almost  all  of  the 
substances  included  in  today's  rule  are 
to  be  raised,  the  net  reporting  and 
recordkeeping  burden  associated  with 
reporting  releases  of  these  substances 
under  EPCRA  section  304  is  expected  to 
decrease.  As  demonstrated  in  an 
economic  impact  analysis  (EIA),  the 
Agency  estimates  that  the  total  burden 
reduction  for  notification  to  SERCs  and 
LEPCs,  and  notification  to  911  services 
in  transportation-related  incidents,  and 
the  completion  of  follow  up  reports  will 
equate  to  6,249  hours  at  a  total  cost 
savings  of  $355,628  per  year.  Thus, 
today's  rtile  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 


small  governments.  Because  the  RQs  for 
almost  all  of  the  substances  included  in 
today's  rule  are  to  be  raised,  the  net 
reporting  and  recordkeeping  burden 
associated  with  reporting  releases  of 
these  substances  under  EPCRA  section 
304  is  expected  to  decrease.  Small 
governments  will  no  longer  receive 
notifications  and  written  follow-up 
reports  fi'om  facilities  that  have  releases 
of  extremely  hazardous  substances  less 
that  the  substances'  TPQ. 

List  of  Subjects  in  40  CFR  Part  355 

Air  pollution  control.  Chemical 
accident  prevention.  Chemical 
emergency  preparedness,  Chemicals, 


Community  emergency  response  plan. 
Community  right-to-know.  Contingency 
planning.  Disaster  assistance. 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
substances.  Intergovernmental  relations. 
Natural  resources.  Penalties,  Reportable 
quantity,  Reporting  and  recordkeeping 
requirements,  Superfund  Amendments 
and  Reauthorization  Act,  Threshold 
planning  quantity.  Water  pollution 
control.  Water  supply. 


Dated:  April  29, 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  1  of  the  Code 
of  Federal  Regulations  Is  amended  as 
follows: 

PART  355— EMERGENCY  PLANMNQ 
AND  NOTIFICATION 

1.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

Authority:  42  U.S.C  11002. 11004.  and 
11048. 

2.  Appendices  A  and  B  in  Part  355  are 
revised  to  read  as  follows: 


APPENDIX  A  TO  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities 
(Alphabetical  Order] 


CAS  No. 


75-86-5 

1752-30-3 

107-02-8 

79-06-1 

107-13-1 

,    814-68-6 

111-6&-3 

116-06-3 

309-00-2 

107-18-6 

107-11-9 

20859-73-8 

54-62-6 

78-53-5 

3734-97-2 

7664-41-7 

300-62-9 

62-53-3 

88-05-1 

7783-70-2 

1397-94-0 

86-88-4 

1303-28-2 

1327-53-3 

7784-34-1 

7784-42-1 

2642-71-9 

86-50-0 

98-87-3 

98-16-8 

100-14-1 

98-06-5 

3615-21-2 

98-07-7 

100-44-7 

140-29-4 

15271-41-7 

534-07-6 

4044-65-9 

10294-34-5 

7637-07-2 

353-42^ 
28772-56-7 
7726-95-6 
1306-19-0 
2223-93-0 
7778-44-1 


Notes 


Acetorw  Cyanohydrin 

Acetone  Thiosemicart>azide 

Acrolein 

Acrylamide 

Acrylonitrile 

Acrylyl  Chloride 

Adiponitrile 

AkJicarb 

Aldhn 

Al»yl  Alcohol 

Allylamine 

Aluminum  Phosphide 

Aminopterin 

Amiton 

Amiton  Oxalate 

Ammonia 

Amphetamine 

Aniline  

Aniline,  2,4,6-Tnmethyl- 

Antimony  Pentafluoride 

Antimycin  A 

ANTU  

Arsenic  Pentoxide 

Arsenous  Oxide  

Arsenous  Trichloride 

Arsine 

Azinphos-Ethyl  

Azinphos-Mettiyl  

Benzal  Chloride  ^ 

Benzenamine,  3-(Tnfluoromethyl)-  

Benzene,  1 -(Chloromethyl)-4-Nitro- 

Benzenearsonic  Acid 

Benzimidazole,  4,5-Dichloro-2-(Trifluoromethyl)-  

Benzotrichloride  

Benzyl  Chloride 

Benzyl  Cyanide 

Bicyclo(2.2.1]Heptane-2-Cartx}nitrile,  5-Chloro-6- 

((((Methylamino)Carbonyl)Oxy)lmino)-.  (ls-(1-alpha,2-beta,4-alpha,5-alpha,6E))- 

Bis(Chloromethyl)  Ketone 

Bitoscanate  

Boron  Trichloride  

Boron  Trifluoride 

Boron  Trifluoride  Compound  With  Metfiyl  Ether  (1:1) 

Bromadiolone 

Bromine 

Cadmium  Oxide  

Cadmium  Stearate 

Calcium  Arsenate  


Repoftabte   ; 

Threshold  plan- 

quantity' 
(pounds) 

ning  quantity 

(pounds) 

10 

1.000 

1,000 

1,000/10.000 

1                    1 

500 

5,000 

1.000/10,000 

100 

10,000 

100 

100 

1.000 

1,000 

1 

100/10.000 

1 

500/10,000 

100 

1,000 

500 

500 

100 

500 

500 

500/10.000 

500 

500 

100 

100/10,000 

100 

500 

1.000 

1,000 

5.000 

1.000 

500 

500 

500 

500 

1,000 

1.000/10.000 

100 

500/10.000 

1 

100/10.000 

1 

100/10.000 

1 

500 

100 

100 

100 

100/10,000 

1 

10/10.000 

5,000 

500 

500 

500 

500 

500/10,000 

10 

10/10.000 

SCO 

500 '^  0.000 

10 

100 

100 

500 

500 

500 

500 

500.10.000 

10- 

10/10.000 

500  . 

500/10.000 

500 

500 

500 

500 

1,000 

1,000 

100 

100/10.000 

500 

500 

100 

100/10,000 

1.000 

1,000/10,000 

1 

500/10,000 
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Appendix  A  to  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities— Continued 

(Alphabetical  Order] 


CAS  No. 


UMI 


8001-35-2 

56-25-7 

51-83-2 

26419-73-6 

1563-66-2 

75-15-0 

786-19-6 

57-74-9 

470-90-6 

7782-50-5 

24934-91-6 

999-81-5 

79-11-8 

107-07-3 

627-11-2 

67-66-3 

542-88-1 

107-30-2 

3691-35-8 

1982-47-4 

21923-23-9 

10025-73-7 

62207-76-5 

10210-68-1 

64-86-8 

56-72-4 

5836-29-3 

95-48-7 

535-89-7 

4170-30-3 

123-73-9 

506-68-3 

506-78-5 

2636-26-2 

675-14-9 

66-81-9 

108-91-8 

17702-41-9 

8065-48-3 

919-86-8 

10311-84-9 

19287-45-7 

111-44-4 

149-74-6 

62-73-7 

141-66-2 

1464-53-5 

814-49-3 

71-63-6 

2238-07-5 

20830-75-5 

115-26-4 

60-51-5 

2524-03-0 

77-78-1 

75-78-5 

57-14-7 

99-98-9 

644-64^ 

534-52-1 

86-65-7 

1420-07-1 

78-34-2 

82-66-6 

152-16-9 

296-04-4 

514-73-6 


Chemical  name 


(NitrilomethyiicJyne))    Bis(6-Fluorophenotato))(2-)- 


Camphechkx 

Cantharidin 

CartMChol  Chloride  

Carbamic  Acid.  Methyl-,  0-(((2,4-Dimethyl-1,  3-Oithioterv2-yl)Methylene)Amino)- 

Cartx)furan  

Cart»n  Disulfide  

Carbophenothion  

Chlordane 

Chlorlenvinfos  ._. 

Chlorine '. 

Chkxmephos 

Chkxmequat  Chlonde 

Chkxoacetic  Acid 

Chloroethanol 

Chloroethyl  Ghtorotomiate 

Chloroform  

CNoromethyl  Ether  

Chloromethyl  Methyl  Ether  

Chkxophacinone : 

Chloroxuron  

Chlorthiophos  

Chronnic  Chloride  

Cobalt.    ((2,2'-{1.2-Ethanediylbis 
N.N'.G.O. 

Cobalt  Cartxanyl  

Colchicine  

Coumaphos 

Coumatetralyl  

Cresd,  o-  

Crirmdine  

Crotonakjehyde 

Crotonaldehyde.  (E)-  

Cyanogen  Bromide  

Cyanogen  Iodide 

Cyanophos  

Cyanunc  Fluoride 

Cycloheximide 

Cyclohexylamine  

Decaborane(14)  

Demeton  

Demeton-S-Methyl  

Dialifor  

Diborane  

Dichloroethyl  ether    

Dichloromethylphenyisilane  

Oichlorvos  

Dicrotophos  

DiepoxytXJtane  

Diethyl  Chlorophosphate  

Digitoxin    

Digiycidyl  Ether  

Digoxin  

Dimetox     

Dimethoate 

Dimethyl  Phosphorochlondothioate 

Dimethyl  sulfate  

Dimethykjichlorosilane    

Dimethyl  hydrazine     

Dimethyl-p-Phenylenediamine  

Dimetilan  

Dimtrocresot  

Dinoseb  ™ 

Dirwterb  

Dioxathion  

Diphacinone  

Diphosphoramide.  Octamethyl-  

DisuMoton        

Dithiazanine  Iodide  


Reportable 

Threshold  pb 

Notes 

quantity* 
(pounos) 

ningquantit 
(pounds) 

1 

500/10,000 

100 

100/10,000 

500 

500/10.000 

d 

1 

100/10.000 

10 

10/10,000 

1 

100 

10.000 

500 

500 

1 

1,000 

500 

500 

10 

100 

500 

500 

h 

100 

100/10,000 

100 

100/10,000 

500 

500 

1.000 

1,000 

1 

10 

10,000 

h 

10 

100 

c 

10 

100 

100 

100/10,000 

500 

500/10,000 

h 

500 

500 

1 

1/10.000 

100 

100/10,000 

h 

10 

10/10,000 

h 

10 

10/10.000 

10 

100/10.000 

500 

500/10.000 

100 

1,000/10.000 

100 

100/10,000 

100 

1,000 

100 

1,000 

1,000 

500/10,000 

1.000 

1,000/10,000 

1.000 

1,000 

100 

100 

100 

100/10,000 

1 

10,000 

10.000 

500 

500/10.000 

500 

500 

500 

500 

100 

100/10.000 

100 

100 

10 

10.000 

1.000 

1.000 

10 

1,000 

100 

100 

10 

500 

h 

500 

500 

c 

100 

100/10.000 

1.000 

1,000 

h 

10 

10/10,000 

500 

500 

10 

500/10.000 

500 

500 

100 

500 

h 

500 

500 

10 

1.000 

10 

10/10.000 

d 

1 

500/10.000 

10 

10/10.000 

1,000 

100/10,000 

500 

500/10,000 

500 

500 

10 

10/10,000 

100 

100 

1 

500 

500 

500/10,000 
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APPENDIX  A  TO  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

QuANTmES— Continued 
[Alphabetical  Order] 


CAS  No. 


541-53-7 
316-42-7 
115-29-7 
2778-04-3 
72-20-8 
106-89-8 
2104-64-5 
50-14-6 
379-7»-3 
1622-32-8 
101 40-87-1 
563-12-2 
13194-48-4 
538-07-8 
371-62-0 
75-21-8 
107-15-3 
151-56-4 
542-90-5 
22224-92-6 
115-90-2 
4301-50-2 
7782-41-4 
640-19-7 
144-4^-0 
359-06-8 
51-21-8 
944-22-9 
50-OCM) 
107-16-4 
23422-53-9 
2540t82-1 
17702-57-7 
21548-32-3 
3878-19-1 
110-00-9 
13450-90-3 
77-47-4 
4835-11-4 
302-01-2 
74-90-8 
7647-01-0 
7664-39-3 
7722-84-1 
7783-07-5 
7783-06-4 
123-31-9 
13463-40-6 
297-78-9 
78-82-0 
102-36-3 
465-73-6 
55-91-4 
4098-71-9 
108-23-6 
119-38-0 
78-97-7 
21609-90-5 
541-25-3 
58-89-9 
7580-67-8 
109-77-3 
12108-13-3 
51-75-2 
950-10-7 
1600-27-7 
7487-94-7 
2190&-53-2 


Chemical  name 


Dithiobiuret 

Emetine,  Dihydrochloride _ 

Endosulfan 

Endothion 

Endrin 

Epichlorohydrin 

EPN 

Ergocalciferol  

Ergotamine  Tartrate 

EthanesuHonyl  Chloride,  2-Chloro- 

Ethanol,  1,2-Dichloro-,  Acetate 

Ethion _ 

Ethoprophos 

Ethylbis(2-Chloroethyl)Arnine  

Ethylene  Fluorohydrin 

Ethylene  Oxide  

Ethylenediamine  

Ethyleneimine  

Ethylthiocyanate 

Fenamiphos  

FensuKotNon  

RuenetH  

Fluorine 

Ruoroacetamide  

Fluoroacetic  Add  

Fluoroacetyl  Chloride 

Fluorouracil 

Fonofos 

Formaldehyde 

Formaldehyde  Cyanohydrin 

Formetanate  Hydrochloride  

Formothion 

Formparanate  

Fosthietan 

Fut)eridazole  

Furjin 

Gallium  Trichloride 

Hexachlorocyclopentadiene 

Hexamethylenediamine,  N,N'-Dibutyl- 

Hydrazine 

Hydrocyanic  Acid 

Hydrogen  Chloride  (gas  only) 

Hydrogen  Fluoride  

Hydrogen  Peroxide  (Cone  >  52%)  

Hydrogen  Selenide  _ 

Hydrogen  Sulfide  

Hydroquinone 

Iron.  Pentacaibonyl-  

lsot)enzan  

Isobutyronitrile 

Isocyanic  Acid.  3.4-Dichlorophenyl  Ester  

Isodrin  ~ 

Isofluorphate  

lsophoror>e  Diisocyanate  

Isopropyl  Chloroformate  

Isopropylmethylpyrazolyl  Dimethylcaibamate  .... 

Laclonitrile 

Leptophos  

Lewisite 

Lindane  

Lithium  Hydride 

Malononitrile 

Manganese.  Tricatbonyl  Methylcyclopentadienyl 

Mechlorethamine  

Mephosfolan  

Mercuric  Acetate 

Mercuric  Chloride 

Mercuric  Oxide 


h 
c.  h 

I 


h 
d.  h 


c.h 

b 

h 
c 


Threshotd  ptarv 

ning  quarMy 

(pnjnds) 


100 

1 

1 

500 

1 

100 

100 

1,000 

500 

500 

1,000 

10 

1,000 

500 

10 

10 

5.000 

1 

10,000 

10 

500 

100 

10 

100 

10 

10 

500 

500 

100 

1.000 

1 

100 

1 

500 

100 

100 

500 

10 

500 

1 

10 

5,000 

100 

1,000 

10 

100 

100 

100 

100 

1.000 

500 

1 

100 

100 

1,000 

1 

1.000 
500 
10 
1 

100 
1,000 
100 
10 
500 
500 
500 
i  500 


100/10,000 

1/10,000 

10/IOjOOO 

soon  0.000 

500/10,000 

1.000 

100/1 OXXX) 

1.000/10,000 

500/10,000 

500 

1,000 

1,000 

1,000 

500 

10 

1.000 

10.000 

500 

10,000 

10/10.000 

500 

100/10,000 

500 

100/10.000 

10/10.000 

10 

500/10.000 

500 

500 

1.000 

500/10,000 

100 

100/10.000 

500 

100/10,000 

500 

500/10.000 

100 

500 

1.000 

100 

500 

100 

1.000 

10 

500 

5oa'io.ooo 

100 

100/10.000 

1.000 

500/10.000 

100/10.000 

100 

100 

1,000 

500 

1,000 

500/10,000 

10 

1.000/10,000 

100 

500/10.000 

100 

10 

500 
!  500/10.000 

500/10.000 
i  500/10.000 
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Appendix  A  to  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities— Continued 

(Alphabetical  Order] 


CAS  No. 


Cherrical  name 


Repor^Ue 
quantity* 
(pourvte) 


Threshold  plan- 
ning quantity 
(pounds) 


10476-96-6 

760-93-0 

126-98-7 

920^6-7 

30674-80-7 

10265-92-6 

558-25-8 

960-37-8 

2032-«5-7 

16752-77-5 

151-38-2 

«)-€3-7 

74-83-9 

79-22-1 

60-34-^ 

624-83-9 

556-61-6 

74-93-1 

3736-23-7 

676-97-1 

566-64-9 

78-94-4 

502-39-6 

75-79-6 

1129-41-5 

7786-34-7 

315-18-4 

50-07-7 

6923-22-4 

2763-96-^ 

505-60-2 

13463-39-3 

54-11-5 

65-30-5 

7697-37-2 

10102-43-9 

98-95-3 

1122-60-7 

10102-44-0 

62-75-9 

991-42-^ 

0 

630-60-4 

23135-22-0 

78-71-7 

2497-07-6 

10028-15-6 

1910-42-5 

2074-50-2 

56-38-2 

298-00-0 

1 2002-03-8 

19624-22-7 

2570-26-5 

79-21-0 

594^2-3 

108-95-2 

4418-66-0 

64-00-6 

58-36-6 

696-28-6 

59-88-1 

62-38-4 

2097-19-0 

103-86-5 

298-02-2 

4104-14-7 

947-02-4 


Methacfoletn  Diacetate  

Methacryltc  Anhydride  

Methacrytomtnle  

Methacrytoyl  Chlonde 

Methacrytoyloxyethyl  Isocyanate  

Methamdophos    „ 

MethanesuMonyl  Ftuonde 

MetNdathion  

Methiocart)  

Methomyl   

MethoxyeViytmercuric  Acetate 

Methyl  2-Chtoroacrylate    

Methyl  Bfom6e         

MettTyl  Chkxoformate  

Mettryl  Hydrazine    

Methyl  Isocyanate   

Methyl  Isotfuocyanate 

Methyl  Mercaptan      

Methyl  Pttenkaptoo   

Methyl  Ptx»phonic  DicWonde  _ 

Meftiyl  Thiocyanate       „.... 

Metfiyl  Vinyl  Ketone  

Methylmercunc  Dcyanamide 

MethyltTx;hkxos4lane  „. ^_ 

Metolcart)  

Mevmphos    „ „ 

Mexacart>ate    

Mrtomycm  C       

MonoCTOtophos  „ 

Muscimol       __ 

Mustard  Gas      

Nickel  CartxMTyl 

Nicotine  „ 

Nicotine  Sulfate „ 

Nrtnc  Acid  

Nitnc  Oxide  

NitrotJen^ene    

Nitrocyclohexane  

Nitrogen  Dioxide  

Nrtrosodimethylamine  „ 

Noftxxmide  

Organofhodium  Complex  (PMN-82-147)  

Ouatvain  

Oxamyl  

Oxetane.  3.3-as(ChJoromethyl)-  

Oxydisulloton     

Ozone  

Paraquat  Dichlcnde    

Paraquat  Mettxwuttate ^ 

Parathion  __....„ 

Parathioo-Methyl  „.,.........^.. 

Pans  Green        „.„.„...„„„....... 

Pentaborane      _ 

Pentadecylamtne  

Peracetic  Acid  

Perchkxomethylmercaptan  

Phenol  

Pheno*.  2.2  -Thiob<s(4-Chloro-6-Methyl)- 
Phenol,  3-(i-Methylethyl)-.  Methyteartiamate 

Phenoxarsine.  iQ.iO-OxydH      

Phenyl  DchJoroarsine  „ 

Phenythydrazine  Hydrochkxide  

Ptienylmercury  Acetate   „ 

Phenylstlafrane   

Phenylthioorea  

Phorafe      

Phosacetim  

Phoslolan    „...„ 


1,000 
500 

1.000 

100 

100 

100 

1.000 

500 

10 

100 

500 

500 

1.000 

1.000 

10 

10 

500 

100 

500 

100 

10.000 

10 

500 

500 

1 

10 

1.000 

10 

10 

1,000 

500 

10 

100 

100 

1.000 

10 

1,000 

500 

10 

10 

100 

10 

100 

1 

500 

500 

100 

10 

10 

10 

100 

1 

500 

100 
500 
100 

1.000 
100 

1 

500 

1 

1.000 

100 

100 

100 

10 

100 

100 


1.000 
500 

500 

100 

100 

100/10.000 

1.000 

500/10.000 

500/10.000 

500/10.000 

500/10.000 

500 

1.000 

500 

500 

500 

500 

500 

500 

100 

10.000 

10 

500/10.000 

500 

100/10.000 

500 

500/10.000 

500/10.000 

10/10.000 

500/10.000 

500 

1 

100 

100/10.000 

1.000 

100 

10.000 

500 

100 

1,000 

100/10.000 

10/10,000 

100/10,000 

100/10,000 

500 

500 

100 

10/10,000 

10/10.000 

100 

100/10,000 

500/10,000 

500 

100/10,000 

500 

500 

500/10,000 

100/10.000 

500/10.000 

500/10.000 

500 

1,000/10.000 

500/10,000 

100/10,000 

100/10.000 

10 

100/10.000 

100/10.000 
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Appendix  A  to  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities— Continued 

[Alphabetical  Order] 


CAS  No. 


Chemical  name 


75-44-6 
732-11-6 
13171-21-6 
7803-51-2 
2703-13-1 
50782-6&-9 
2665-30-7 
3254-63-5 
2587-90-8 
7723-14-0 
10025-87-3 
1002^-13-8 
7719-12-2 
57-47-6 
57-64-7 
124-87-8 
110-89-4 
23505-41-1 
101 24-50-2 
151-50-8 
506-61-6 
2631-37-0 
106-96-7 
57-57-8 
107-12-0 
542-76-7 
70-69-9 
109-61-5 
75-56-9 
75-65-8 
2275-18-5 
129-00-0 
140-76-1 
504-24-6 
1124-33-0 
53558-25-1 
14167-18-1 
107-44-8 
7783-00-8 
7791-23-3 
563-41-7 
3037-72-7 
7631-89-2 
7784-46-5 
26628-22-8 
124-65-2 
143-33-9 
62-74-8 
13410-01-0 
10102-18-8 
101 02-20-2 
900-95-8 
57-24-9 
60-41-3 
3689-24-5 
3569-57-1 
7446-09-5 
7783-60-0 
7446-11-9 
7664-93-9 
77-81-6 
7783-80-4 
107-49-3 
13071-79-9 
78-00-2 
597-64-8 
75-74-1 
509-14-8 


Phosgene 


PtK)snfiet 

Phosphamidon 

PtK>sphine 

Phosphonothioic  Acid.  Methyl-,  O-Ethyl  0-(4-  (Methylthio)  Phenyl)  Ester  

Phosphonothioic  Acid,  Methyl-.  S-(2-(Bis(1-Methylethyl)Amino)EthyO  O-Ethyl  Ester 

Phosphonothioic  Acid,  Methyl-.  0-(4-Nltrophenyl)  0-Phenyl  Ester 

Phosphoric  Acid.  Dimethyl  4-(Methylthlo)Phenyl  Ester 

Phosphorothioic  Acid,  0.0-Dimethyl-S-(2-Methytthio)  Ethyl  Ester 

Phosphorus 

Phosjjhorus  Oxychkxide 

Phosphorus  Pentachkxide 

PtKJsphorus  Trichloride 

Physostigmine 

Physostigmine.  Salicylate  (1:1)  


Picrotoxin 

Piperidine i 

Pirimifos-Ethyl  

Potassium  Arsenite  .^ 

Potassium  Cyanide 

Potassium  Silver  Cyanide  .... 

Promecarb  

Propergyl  Bromide 

Propidactone,  Beta-  

Propionitrile 

Propionitrile.  3-Chloro-  

Propiophenone.  4-Amino-  .. 

Propyl  Chloroformate 

Propylene  Oxide  

Propyleneimine  

ProttK>ate  

Pyrene 

Pyridine.  2-Methyl-5-Vinyl- 

Pyridine.  4-Amino-  

Pyridine,  4-Nitro-,l-Oxide  .... 
PyriminH 


Salcomirie  

Sarin 

Selenious  Acid 

Selenium  Oxychkxide 

Semicartjazide  Hydrochloride 

Silane.  (4-Aminobutyl)Diethoxymethyt- 

Sodium  Arsenate  

Sodium  Arsenite  

Sodium  Azide  (Na(Nj))  

Sodium  Cacodylate 

Sodium  Cyanide  (Na(CN)) 

Sodium  Fluoroacetate 

Sodium  Selenate  

Sodium  Selenite 

Sodium  Tellurite 

Stannane.  Acetoxytriphenyl- 

Strychnine 

Strychnine  Sulfate 

Sulfotep 


Sulfoxide.  3-Chloropropyl  Octyl 

Sulfur  Dioxide  

Sulfur  Tetrafluoride  

Sulfur  Trioxide 

Sulfuric  Acid 

Tabun  

Tellurium  Hexafluoride 

TEPP 

Tertxjfos 

Tetraethyllead  

Tetraethyttin  

Tetramethyllead  

Tetranitromethane 


I   Reportable 
Notes    I    quantty* 
I     (pounds) 


c,  g 
b.h 


b 
b 


10 

10 

100 

100 

500 

100 

500 

500 

500 

1 

1.000 

500 

1,000 

1 

1 

500 

1,000 

1.000 

1 
10 

1 

1 

10 

10 

10 

1.000 

100 

500 

100 

1 

100 
15.000 
!  500 
j  1.000 
I  500 

!  100 

!  500 

,10 

;  10 

500 
1.000 
'  1,000 

;  1 

|1 
1,000 

:  100 

:  10 

'  10 
i  100 
.  100 

500 

500 

10 
:  10 

:  100 

500 
500 

100 

100 

1.000 

10 
I  100 
I  10 
I  100 
I  10 
I  100 
'  100 

10 


Threahold  plan- 
ning quantity 
(pounds) 


10 

10/10.000 
100 
500 

500 
100 
500 

500 
500 

100 

500 

500 

1,000 

100/10.000 

100/10.000 

500/10.000 

1,000 

1.000 

500/10.000 

100 

500 

500/10,000 

10 

500 

500 

1.000 

100/10.000 

500 

10.000 

10,000 

100/10.000 

I.OOO'1 0.000 
500 

500/10.000 
500/10.000 

100/10,000 

500/10.000 

10 

1,000/10.000 

500 

1.000/10.000 
I  1.000 

I  1.000/10.000 
'  500/10,000 

500 

100/10.000 

100 
i  10/10,000 

100/10.000 

lOO'l  0.000 

500/10.000 

500/10,000 

100/10.000 
'  100/10,000 

500 

500 

500 

100 

100 

1.000 

10 
I  100 
'  100 

100 

100 

100 

100 

500 
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Appendix  A  to  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities — Continued 

[Alphabeticai  Order] 


CAS  No 


Chemical  name 


ThreshoW  pterv 

ning  quantity 

(pounds) 


10O31-59-1 

6533-73-9 

7791-12-0 

2757-18-8 

7446-18-6 

2231-57-1 

39196-18-J 

297-97-2 

108-96-5 

7^19-6 

5344-82-1 

614-78-8 

7560-»5-0 

584-84-9 

91-08-7 

110-57-6 

1031-47-6 

24017-4  7-8 

76-02-8 

115-21-9 

327-98-0 

98-13-5 

l558-25-» 

27137-85-5 

998-30-1 

75-77-4 

824-11-3 

1066-^5-1 

639-58-7 

555-77-1 

2001-95-8 

1314-62-1 

108-05-^ 

81-81-2 

129-06-6 

28347-13-9 

58270-08-9 

1314-84-7 


Thallium  Sulfate       

ThaJlous  Cartxjnale  

Thalkxjs  Chlonde    

Thaitous  Makxiale    

ThalkxiS  Sutlate     

Thiocartjajride  

Thtofanox    „ „ „ 

Thwoa/in  

Thwp*^rx)l   

ThKJsemcarbazide  

Thiourea.  (2-Chlorophenyl)-    

Thiourea.  (2-Methylph«nyl)-     

Titanium  Telrachkxide      

Toluene  2,4-Oiisocyanate  

Totuefw  2.6-Oiisocyanate  

Trans- 1 ,4-Oichkxotx/tene  

Tnamiphos  „ . 

Tna/olos  

TrichJoroacetyl  Chloride  „ 

TncWoroettiylsilane  

Tnchloronate  _ ^.,„ „ 

Tnchlorophenylsilane  _..» 

Tnchloro<Ch*oromethyl)Silane  „ 

Tnchioro(Dcniorophenyl)  Stiane    

TneftX)xysilan«  

TrimethyfeWorosilane  

Tnmethylolpropane  Phospnite  : 

Trimeltiyltin  Chloride  

Triphenyltin  Chtortde         

Tns(2-Chloroethy1) Amine  

ValirxKTiycin    

Vanadium  Pentoxide 

Vinyl  Acetate  Monomer    „ _ 

Warlann  

Warlann  Sodium        _ 

Xylylene  Dichlonde  

Zinc,  Dichloro(4.4-  Dimethyt-5((((Methylamino)Cart)onyl)  Oxy)lmino)Pentanenitnle)-, 

(T-4)- 
Zinc  Phosphide  


100 

100 

100 

100 

100 

1,000 

100 

100 

100 

100 

100 

500 

1,000 

100 

100 

500 

500 

500 

500 

500 

500 

500 

100 

500 

500 

1,000 

100 

500 

500 

100 

1,000 

1,000 

5,000 

100 

100 

100 

100 

100 


100/10,000 

100/10.000 

100/10.000 

100/10.000 

100/10.000 

1,000/10.000 

100/10.000 

500 

500 

100/10.000 

100/10.000 

500/10.000 

100 

500 

100 

500 

500/10.000 

500 

500 

500 

500 

500 

100 

500 

500 

1.000 

100/10.000 

500/10.000 

500/10.000 

100 

1.000/10.000 

100/10.000 

1,000 

500/10,000 

100/10,000 

100/10,000 

100/10,000 

500 


■  Only  tfie  statutory  or  final  RQ  is  shown  For  more  information,  see  40  CFR  Tabte  302  4 
Notes 

a  This  chemical  does  not  meet  acute  toxicity  criteria  Its  TPQ  is  set  at  10,000  pounds 

b  This  matenal  is  a  reactive  solid  The  TPQ  does  not  default  to  1 0,000  pounds  for  norvpowder,  non-molten,  nonsotution  form. 
c  The  calculated  TPQ  changed  after  technical  review  as  desaibed  in  the  technical  support  document. 

d  Indicates  ttiat  tfie  RQ  is  subject  to  change  when  the  assessment  of  potential  carcirxjgenicity  arxl/or  ottier  toxicity  is  compteted. 
e  Statutory  reportaWe  quantrtv  for  purposes  of  notrficafion  under  SARA  sect  304(a)(2) 
(  [Reserved] 

a  New  chemicals  added  that  were  not  part  of  tfw  onginai  list  of  402  substarces 
n  Revised  TPQ  based  on  new  or  re-evaluated  toxicity  data 

I  TPQ  IS  revised  to  its  calculated  value  arxl  does  not  change  due  to  technical  review  as  in  proposed  rute. 
k  The  TPQ  was  revised  alter  proposal  due  to  calculation  error 

I  Chemicals  on  the  original  list  that  do  not  meet  toxicity  cntena  txrt  because  of  their  high  production  volume  and  recogntzed  toxicity  are  corTSid- 
ered  chemicals  of  concern  ("Gther  chemicals") 


Appendix  b  to  Part  355 — The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities 

[CAS  Number  Order] 


CAS  No 


Chemical  name 


0  ,  Organorhodium  Complex  (PMN-82-14  7) 

5O-0O-0  I  Formaldehyde  ^,..„ 

50-07-7     Mitomycin  C      

50-14-6  ''  Ergocalciferol    

51-21-8  i  Fluorouracil       „ 

51-75-2  I  Mechtorethaminec   


Notes 


Reportable 
quantity" 
(pourvB) 


Threshold  plan- 
ning quantity 
(pounds) 


10 

100 

10 

1,000 

500 

10 


10/10,000 

500 

500/10.000 

1.000/10.000 

500/10,000 

10 
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APPENDIX  B  TO  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities— Continued 

[CAS  Number  Order] 


CASf^. 


Chemical  name 


51-83-2 

54-11-5 

54-62-6 

55-91-4 

56-25-7 

56-38-2 

56-72-4 

57-14-7 

57-24-9 

57-47-6 

57-57-8 

57-64-7 

57-74-9 

58-36-6 

58-89-9 

59-88-1 

60-34-4 

60^1-3 

60-51-5 

62-38-4 

62-53-3 

62-73-7 

62-74-8 

62-75-9 

64-00-6 

64-86-8 

65-30-5 

66-81-9 

67-66-3 

70-69-9 

71-63-6 

72-20-8 

74-83-9 

74-90-8 

74-93-1 

75-15-0 

75-21-8 

75-44-5 

75-55-8 

75-56-9 

75-74-1 

75-77-4 

75-78-5 

75-79-6 

75-86-5 

76-02-8 

77-47-4 

77-78-1 

77-81-6 

78-00-2 

78-34-2 

78-53-5 

78-71-7 

78-82-0 

78-94-4 

78-97-7 

79-06-1 

79-11-8 

79-19-6 

7&-21-0 

79-22-1 

80-63-7 

81-81-2 

82-66-6 

86-50-0 

86-88-4 

88-06-1 

88-85-7 


Carbachol  Chloride 

Nicotine 

Aminopterin 

Isofluoirphate  

Cantharidin 

Parathion 


Coumaphos 

DimettTylhydrazine  

Stryctviine 

Ptiysostigmine 

Propidactone.  Beta-  

Physostigmine.  Salicylate  (1:1) 

Chkxdane  

Phencxarsine.  lO.IO'-Oxydi-  ... 
Lirxlane  


Notes 


Reportable 
quartitv' 
(pounds) 


Plienylhydrazine  Hydrochloride 

Iwtethyl  Hydrazine  

Strychnine  sulfate  

DImethoate 

Phenylmercury  Acetate 

Aniline  


Dichlorvos  

Sodium  Fluoroacetate 

Nitrosodimethylamine  

Phenol.  3-(1-Methylethyl)-, 

Colchicine  

Nicotine  sulfate  

Cycloheximide 

Chlorofonn  

Propiophenone,  4-Amino- 
Digitoxin  


Methylcart)amate 


Endrin 

Methyl  Bromide 

Hydrocyanic  Acid  

Methyl  Mercaptan  

Carton  Disulfide  

Ettiylene  Oxide  

Phosgene  

Propyleneimine  

Propylene  Oxide  

Tetramethyllead  

Trimethylchlorosilane  

Dimethyldichlorosilane  

Methyltnchlorosilane  

Acetone  Cyanohydrin  

Trichloroacetyl  Chloride  

Hexachlorocyclopentadiene 

Dimethyl  Sulfate 

Tabun  


TetraethyHead  

Dioxathion  

Amiton 

Oxetane,  3,3-Bis(Chloromethyl)- 

Isobutyronitrile 

Methyl  Vinyl  Ketone 

Lactonitrile 

Acrylamide  

Chloroacetic  Acid 

Thiosemicarbazide 

Peracetic  Acid 

Methyl  Chloroformate  

Methyl  2-Chloroacrylate 

Warfarin  

Diphacinone  

A2ir^)hos-Methyl  

ANTU  

Aniline.  2,4,6-Trimethyl- 

Dinoseb 


Threshold  plan- 
ning quantity 
(pounds) 


500 

500/10.000 

: 

100 

1W 

500                I 

500/10.000 

=           I 

100 

100 

1 

100 

100/10.000 

c           1 

10 

100 

i 

10       • 

100/10.000 

i 

10 

1,000 

c 

10 

100/10.000 

d 

1 

100/10.000 

10 

500 

d 

1 

100/10,000 

1              ^ 

1.000 

500 

500/10.000 

1 

1,000/10,000 

1.000 

1,000/10,000 

10 

500 

10 

100/10,000 

10 

500/10,000 

100 

500/10,000 

r 

5,000 

1.000 

10 

1.000 

10 

10/10,000 

h 

10 

1,000 

d 

1 

500/10.000 

h 

10 

10/10.000 

100 

100/10,000 

100 

100/10,000 

1 

10 

10,000 

g 

100 

lOO/i  0,000 

c 

100 

1 00/1 0,000 

1 

500M  0.000 

1 

1.000 

1,000 

10 

100 

1 

100 

500 

1 

100 

10.000 

1 

:  10 

1,000 

1 

10 

■0 

1 

10,000 

1 

100 

10,000 

c,  1 

100 

100 

1.000 

\000 

h 

500 

500 

h 

500 

500 

■0 

*,000 

500 

500 

h 

10 

100 

100 

500 

c.  h 

10 

10 

c 

10 

100 

500 

500 

500 

500 

500 

500 

h 

i  1.000 

1.000 

ho 

10 

■  1.000 

1.000 

1 

5.000 

I.OOO'iO.OOO 

100 

•  100  10.000 

100 

lOO'iO.OOO 

500 

500 

h 

1,000 

500 

50G 

500 

100 

500/10.000 

10 

lO'lO.OOO 

1 

lO'i  0.000 

100 

500  10.000 

500 

500 

1 

1,000 

100/10,000 
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[CAS  NunOer  Orde^ 
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CAS  No. 


UMI 


91-08-7 
96-4e-7 
98-05-6 
98-07-7 
98-13-5 
98-16-8 
9»-87-3 
96-96-3 

rwft  ftp  e\ 
1/V    JO    -J 

100-14-1 
100-44-7 
102-36-3 
103-86-6 
106-89-8 
106-96-7 
107-02-8 
107-07-3 
107-11-9 
107-1 2-0 
107-13-1 
107-15-3 
107-16-4 
107-18-6 
107-30-2 
107-44-8 
107-49-3 
108-05-4 
108-2^-6 
108-91-8 
108-96-2 
108-98-5 
10»-61-5 
109-77-3 
110-00-9 
110-57-6 
110-89-^ 
111-44-4 
111-69-3 
115-21-9 
115-26-4 
115-29-7 
115-90-2 
116-06-3 
119-36-0 
123-31-9 
123-73-9 
124-66-2 
124-87-8 
126-98-7 
129-00-0 
129-06-6 
140-29-4 
140-76-1 
141-66-2 
143-33-9 
144-49-0 
149-74-6 
151-38-2 
151-50-8 
151-56^ 
152-16-9 
297-78-9 
297-97-2 
298-00-0 
298-02-2 
298-04--t 
300-62-9 
302-01-2 


Chemical  name 


Toluene  2.6-Dtisocyanate  

Cresol.  o-  

Benzenearsomc  Acid 

Benzotnchkxide  

Trichlorophenylsilane  

Benzenamine.  3-(Trifluoromettiyl)-  

Benzal  Ohkxide  

Nitrobenzene 

Dimethyl-p-Phenylenediamine  

Benzene,  1 -(Chtoromethyt>-4-Nitro- 

Benzyl  Chtonde 

Isocyanic  Acid,  3,4-Dichlorophenyl  Ester 

Phenytttiiourea  

Epichiorohydrin  

Propargyl  Bromide 

Acrolein  

Chkxoethanol 

Allylamine 

Proptonrtrile  

Acrylonttrile  

Ethylenediamine  

Formaldehyde  Cyanohydhn 

Allyl  Alcohol  

Chkxomethyl  Methyl  Ether  

Sarin 

TEPP 

Vinyl  Acetate  Monomer  

Isopropyl  Chkxoformate  

Cyclohexylamine 

Phenol 

Thiophenol  

Propyl  Chloroformate 

Malononitrile 

Furan 

Trans-1 ,4-Dichlorobutene  

Piperidine  

Dtchloroettiyl  Ether  

Adiponitnle  

Trichloroethylsilane  

Dimefox  

Endosultan  

Fensuttothwn  

AWicarb  

Isopropylmethylpyrazolyl  Dimettiylcart)amate 

Hydroquinone 

Crotonaldehyde,  (E)-  

Sodium  Cacodylate 

Picrotoxin  

Mett^acrytonitrile 

Pyrene 

Warlarin  Sodium  

Benzyl  Cyanide 

Pyridine,  2-Methyl-5-Vjny^ 

Diaotophos 

Sodium  Cyanide  (Na(CN)) 

Fluoroacetic  Aad  

DichlororT>ethylphenylsilane  

Methoxyethylmercuric  Acetate 

Potassium  Cyanide  

Ethyleneimine  

Diphosphoramide,  Octamethyl- 

Isobenzan  

Thionazin  

Parathion-Methyl  

Phorate  

Disultoton  

Amphetamine 

Hydrazine 


Notes 


Reportable 
quam 
(pour 


100 

100 

10 

10 

500 

500 

5,000 

1.000 

10 

500 

100 

500 

100 

100 

10 

1 

500 

500 

10 

100 

5.000 

1.000 

100 

10 

10 

10 

5.000 

1.000 

10.000 

1.000 

100 

500 

1.000 

100 

500 

1,000 

10 

1,000 

500 

500 

1 

500 

1 

1 

100 

100 

100 

500 

1.000 

5.000 

100 

500 

500 

100 

10 

10 

1.000 

500 

10 

1 

100 

100 

100 

100 

10 

1 

1.000 
1 


TtvBshokJ  plarv 

ning  quar^ 

(pounds) 


100 

1.000/10.000 

10/10,000 

100 

500 

500 

500 

10,000 

10/10.000 

500/10,000 

500 

500/10,000 

100/10.000 

1,000 

10 

500 

500 

500 

500 

10.000 

10,000 

1,000 

1,000 

100 

10 

100 

1.000 

1.000 

10.000 

500/10.000 

500 

500 

500/10.000 

500 

500 

1.000 

10.000 

1.000 

500 

500 

10/10.000 

500 

100/10.000 

500 

500/10,000 

1,000 

100/10.000 

500/10,000 

500 

1,000/10.000 

100/10,000 

500 

500 

100 

100 

10/10,000 

1.000 

500/10,000 

100 

500 

100 

100/10.000 

500 

100/10.000 

10 

500 

1,000 

1,000 


Appendix  B  to  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities— Continued 

(CAS  Number  Ordeil 


CAS  No. 


309-00-2 
315-18-4 
316-42-7 
327-98-0 
353-42-4 
359-06-8 
371-62-0 
379-79-3 
465-73-6 
470-90-6 
502-39-6 
504-24-6 
506-60-2 
606-61-6 
506-68-3 
606-78-5 
509-14-8 
514-73-8 
534^7-€ 
534-52-1 
635-69-7 
538-07-8 
541-25-3 
541-63-7 
542-76-7 
542-88-1 
542-90-5 
556-77-1 
566-61-6 
556-64-9 
568-25-8 
563-12-2 
563-41-7 
584-84-9 
594-42-3 
597-64-8 
614-78-8 
624-8vV9 
627-11-2 
630-60-^ 
639-68-7 
640-19-7 
644-64-4 
676-14-9 
676-97-1 
696-28-6 
732-11-6 
760-93-0 
786-19-6 
814-49-3 
814-68-6 
824-11-3 
900-95-8 
919-86-8 
920-46-7 
944-22-9 
947-02-4 
950-10-7 
950-37-8 
991-42^ 
998-30-1 
999-81-5 
1031-47-6 
1066-45-1 
1122-60-7 
1124-33-0 
1129-41-5 
1303-28-2 


Chemical  name 


AWrin -. 

Mexacart>ate  

Emetine,  Dihydrochloride 

Trichloron3t6  

Boron  Trifluoride  Compound  With  Methyl  Ether  (1:1) 

Fluoroacetyl  Chloride 

Ethylene  Fluorohydrin  

Ergotamine  Tartrate 

Isodhn 


Chlorlenvintos 

Methylmercuric  Dicyanamide 

Pyridine,  4-Amino-  

Mustard  Gas  

Potassium  Silver  Cyanide 

Cyanogen  Bromide 

Cyarxjgen  Iodide 

Tetranitromettiane 

Dithnazanine  Iodide  

Bis(Chloromethyl)  Ketone 

Dinitrocresol  

Crimidine 


Notes 


Reportable 


Threshold  piarv 
rvig  quantity 

(pounds) 


Ethylbis(2-Chloroethyl)Amine 

Lewisite 

DIthiobiuret 

Propionrtrile.  3-Chloro- 

Chloronf>ethyl  Ether  

EthylthKicyanate 

Tris(2-Chloroethyl)Amine 

Methyl  Isothiocyanate 

Methyl  Thiocyanate 

MethanesuHonyl  Fluoride 

Ethion 


Semicartazide  Hydrochloride 

Toluene  2,4-Diisocyanate  

Perchloromethylmercaptan  .... 

Tetraethyttin  

Thiourea,  (2-Methylphenyl)-  ... 

Methyl  Isocyanate 

Chkxoethyl  Chloroformate 

Ouabain  


Triphenyltin  Chloride 

Fluoroacetamide  

Dimetilan 


Cyanuric  Fluoride 

Methyl  Phosphonic  Dichloride 

Phenyl  Dichloroarsine  

Phosmet 


Methacrylic  Anhydride  

Cartxjphenothion  

Diethyl  Chlorophosphate  

Acrytyl  Chloride 

Trimethylolpropane  Phosphite 
Stannane,  Acetoxytripheny^  ... 

DemetorvS-Methyl 

MethacryloyI  Chloride  

Fonofos 


Phosfolan 

Mephosfolan  

Methidathion  

Nortx>rmide  

Triethoxysilane 

Chkxmequat  Chloride 

Triamiphos  

Trimethyltin  Chloride 

Nitrocyclohexane  

Pyridine,  4-Nitro-.1 -Oxide 

Metotcarb 

Arsenic  Pentoxide 


1 

1 

500/10.000 

1 

1.000 

500/10.000 

h           1 

1 

1/10.000 

k 

500 

500 

1.000             1 

1.000 

c            1 

10 

10 

c,  h        ; 

10 

10 

500 

500/10,000 

1                      j 

100/10.000 

500 

500 

i 

1 

500 

500/10,000 

h          ! 

1,000 

500/10.000 

h 

500 

500 

b           i 

1 

500 

1 

1,000             i 

500/10,000 

1,000 

1,000/10,000 

10 

500 

500                1 

500/10,000 

10 

10/10,000 

10                1 

10/10,000 

100 

100/10,000 

h 

500 

500 

c,  h 

10 

10 

100                 ' 

100/10.000 

i 

1.000 

1,000 

h 

10 

100 

! 

10,000 

10,000 

h 

100 

100 

b 

500 

500 

10,000 

10.000 

1.000 

1,000 

10 

1,000 

1,000 

1.000/10,000 

^00 

500 

100 

500 

c 

100 

100 

500 

500/10.000 

10 

500 

1,000 

1.000 

c 

100 

100/10.000 

500 

500/10,000 

j 

100 

100/10.000 

d 

1 

SOO'iO.OOC 

100 

100 

b 

100 

100 

h 

1 

500 

10 

10/10.000 

500 

500 

500 

500 

h 

500 

500 

h 

100 

100 

h 

100 

100/10.000 

g 

500 

5oa'i  0,000 

500 

500 

100 

100 

500 

500 

100 

100/10,000 

500 

500 

500 

500' 10.000 

100 

100/10,000 

500 

500 

h 

100 

100/10.000 

500 

500/^0,000 

500 

500/10.000 

500 

500 

1500 

500/10,000 

d 

1  1 

lOO'l  0.000 

1  1 

100/10.000 
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Appendix  B  to  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities— Continued 

[CAS  Number  Ordef] 


CAS  No 


1306-19-0 

1314-62-1 

1314-64-7 

1327-53-3 

1397-94-0 

1420-07-1 

1464-53-5 

1558-25-^ 

1563-66-2 

1600-27-7 

1622-32-6 

1752-30-3 

1910-42-5 

1982-47^ 

2001-95-8 

2032-65-7 

2074-50-2 

2097-19-0 

2104-64-5 

2223-93-0 

2231-57-4 

2236-07-5 

2275-18-5 

2497-07-6 

2524-03-0 

2540-82-1 

2570-26-5 

2587-90-8 

2631-37-0 

2636-26-2 

2642-71-9 

2665-30-7 

2703-13-1 

2757-18-8 

2763-96-4 

2778-04-3 

3037-72-7 

3254-63-5 

3569-57-1 

3615-21-2 

3689-24-5 

3691-35-8 

3734-97-2 

3735-23-7 

3878-19-1 

4044-65-9 

4098-71-9 

4104-14-7 

4170-30-3 

4301-50-2 

4418-66-0 

4836-11-4 

5344-82-1 

5836-29-3 

6633-73-9 

6923-22-4 

7446-09-5 

7446-11-9 

7446-18-6 

7487-94-7 

7550-45-0 

7580-67-8 

7631-89-2 

7637-07-2 

7647-01-0 

7664-39-3 

7664-41-7 

7664-93-9 


Chemical  name 


Cadmium  Oxide  .• 

Vanadium  Pentoxide 

Zinc  Phosphide  

Arsenous  Oxide  

Antimycin  A  

Dinotert)  

Diepoxytxjtane  

Tnchloro(Cnloromethyl)Silane  

Cartwfuran  

Mercunc  Acetate 

Ethanesurtonyl  Chtoride.  2-ChlofO- 

Acetone  Thiosemicartjazide  

Paraquat  Dichloride  

Chkxoxuron  

Valinomycin 

Methiocarb  

Paraquat  Methosulfate 

Phenylsilatrane  * 

EPN ".ZZZZ 

Cadmium  Stearate 

ThiocartDazide  

Diglycidyl  Ether  

Prothoate  

Oxydisurtoton  

Dimethyl  Ptxjsphorochlondothicate  

Forrrxjthion  

PentadecylafTMne  

Phosphorothioic  Acid.  0.0-Dlmethy^S-(2-MethylthlO)  Ethyl  Ester  

Promecartj  

Cyarxiphos  

A/inphos- Ethyl  

Phosphonothioc  Acid,  Methyl-,  0-(4-Nitrophenyl)  O-Phenyl  Ester  

Phosphonottiioc  Acid,  Methyl-,  O-Ethyl  0-(4-(Methyfthio)Phenyl)  Ester 

Thallous  Malonate  

MuSCIfTX)!  

ErxJothion  

Silane,  (4-AmirK»butyl)Diethoxymethyi- _ 

Phosphonc  Acid,  Dimethyl  4-(Methytthio)Phenyl  Ester 

Sulfoxide,  3-Chloropfopyl  Octyl  

Beazimida20le,  4,5-Dichtoro-2-{Tntluoromethyl)-  

SuHotep 

Chkxophacinone 

Amiton  Oxalate  

Methyl  Phenkapton  

Fuberidazole  

Bitoscar^te  

Isophorone  Diisocyanate  

Phosacetim  

CrotonakJehyde 

Fluenetil  

Phenol,  2,2'-Thiobis(4-Chloro-6-Methyl)- ".I!"'!!"."!^II 

Hexamethylenediamine,  N,N'-Dibutyl- 

Thiourea,  (2-Chlorophenyl)- 

Coumatetralyl 

Thallous  Cartionate  

Morxx:rotophos  

Sulfur  Dioxide  _ 

Sulfur  TrioxKJe 

Thallous  Sulfate  !!..".""!.".!!!!."."! 

Mercunc  Chloride 

Titanium  Tetrachloride  

Lithium  Hydride  

Sodium  Arsenate  

Boron  Trifluoride  

Hydrogen  Chloride  (gas  only) 

Hydrogen  Fluonde  

Ammonia  

SutturK  Acid 


Notes 


c.  S 

d.  h 


c,  h 


c.  h 


Reportable 
quantity* 
(pouncsf 


Threshold  Plan- 
ning quaritity 
(pounds) 


100 

1,000 

100 

1 

1.000 

500 

10 

100 

10 

500 

500 

1.000 

10 

500 

1,000 

10 

10 

100 

100 

1.000 

1.000 

1.000 

100 

500 

500 

100 

100 

500 

1 

1,000 

100 

500 

500 

100 

1.000 

500 

1.000 

500 

500 

500 

100 

100 

100 

500 

100 

500 

100 

100 

100 

100 

100 

500 

100 

500 

100 

10 

500 

100 

100 

500 

1.000 

100 

1 

500 

5.000 

100 

100 

1.000 


100/10,000 

100/10.000 

500 

100/10.000 

1.000/10.000 

500/10.000 

500 

100 

10/10.000 

500/10.000 

500 

1.000/10.000 

10/10.000 

500/10.000 

1.000/10.000 

500/10.000 

10/10,000 

100/10.000 

100/10.000 

1.000/10.000 

1,000/10.000 

1,000 

100/10.000 

500 

500 

100 

100/10,000 

500 

500/10,000 

1.000 

100/10,000 

500 

500 
100/10,000 

500/10,000 

500/10,000 
1,000 

500 

500 

500/10,000 

500 

100/10,000 

100/10,000 

500 

100/10,000 

500/10,000 

100 

100/10,000 

1,000 

100/10,000 

100/10,000 

500 

100/10,000 

500/10,000 

100/10,000 

10/10.000 

500 

100 

100/10.000 

500/10.000 

100 

100 

1.000/10,000 

500 

500 

100 

500 

1,000 
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Appendix  B  to  Part  355— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

QuANTmES— Continued 

[CAS  Number  Order] 


CAS  No. 


Chemical  rtame 


7697-37-2 

771^12-2 

7722-84-1 

7723-14-0 

7726-95-6 

7778-^*4-1 

7782-41-4 

7782-50-5 

7783-00-8 

7783-06-4 

7783-07-6 

7783-60-0 

7783-70-2 

7783-60-4 

7784-34-1 

7784-42-1 

7784-46-6 

7786-34-7 

7791-12-0 

7791-23-3 

7803-51-2 

8001-35-2 

8065-48-3 

10025-73-7 

10025-87-3 

10026-13-8 

10028-15-6 

10031-59-1 

10102-18-8 

10102-2O-2 

10102-43-9 

101 02-44-0 

10124-60-2 

10140-87-1 

10210-66-1 

10265-92-6 

10294-34-5 

10311-84-9 

10476-95-6 

12002-03-8 

12108-13-3 

13071-79-9 

13171-21-6 

13194-46-4 

13410-01-0 

13450-90-3 

13463-39-3 

13463-40-6 

14167-18-1 

15271-41-7 

16752-77-5 
17702-41-« 
17702-57-7 
19287-45-7 
19624-22-7 
20830-75-5 
20859-73-6 
21548-32-3 
2160»-90-6 
21906-53-2 
21923-23-9 
22224-92-6 
23135-22-0 
23422-53-9 
23505-41-1 
24017-47-6 
24934-91-6 


Nitric  Add 

Ptxwphofus  Trichloride 

Hydrogen  Peroxide  (Cone  >  52%) 

P^josi^horus 

Bromine 


Calcium  Arsenate 
Fluorine 


Chlorine 

Selenious  Acid 

Hydrogen  Sulfide  

Hydrogen  Selenide 

Sulfur  Tetrafluoride  

Antimony  Pentafluoride 
Tellurium  Hexafluoride  . 
Arsenous  Trichloride  .... 
Arsine 


Notes 


b.  h 


Sodkjm  Arsenite  

Mevinphos 

Thallous  Chloride 

Seleniinn  Oxychloride 

Ptx)sphine 

Camphechlor 

Demeton 


Chromic  Chloride 

Ptx)sphorus  Oxychloride  ... 
Phosphorus  Pentachkxide 
Ozone  


Thallium  Sulfate 

Sodium  Selenite 

Sodium  Tellurite 

Nitric  Oxide  

Nitrogen  Dioxide  

Potassium  Arsenite 

Ethand,  1 .2-Dichloro-.  Acetate 

Cobalt  Cartxxiyi 

Methamidophos  

Boron  Trichloride  

Dialifor 


c.  h 


Methacrolein  Diacetate 

Paris  Green 

Manganese.  Tricarbonyl  Methylcyclopentadienyl 

Tertjufosh 

Ptx>sphamidon 

Ethoprophos 

Sodium  Selenate  

Gallium  Trichloride 

Nickel  (3art)onyl 

Iron,  Pentacartxwyl-  

Salcomine  

Bicyclo[2.2. 1  ]Heptane-2-Carbonitrile, 
((((Methylamino)Cafbonyl)Oxy)lmino)-,  (1  s-(l -alpha^-beta,4-alpha,5-alpha,6E))-. 

Metttomyl  

Decaborane(l4) 

Formparanated 

Diborane  

Pentatnrane  • 

Digoxin 


5-Chloro«- 


Aluminum  Ptwsphide 

FostNetan  

Leptophos  

Mercuric  Oxide 

Chlorthiophos 

Fenamiphos 

Qxamyl „ 

Formetanate  Hydrochloride 

Pirimifos-Ettiyl 

Triazotos  

(Jhlormephos 


d 
d,  h 


Raportflbte 
quantty- 
(pounds) 


Threshold  ptarv- 

ningquanliiy 

(pounds) 


1.000 

1.000 

1.000 

1,000 

1,000 

1,000 

1 

100 

500 

500 

1 

500^10.000 

10 

500 

10 

100 

10 

1.000/10.000 

100 

500 

10 

10 

100 

100 

500 

500 

100 

100 

1 

500 

100 

100 

1 

500/10.000 

10 

500 

100 

100/10.000 

500 

500 

1W 

500 

1 

500/10.000 

500 

500 

1                   1 

1/10.000 

1,000 

500 

500 

500 

100 

100 

100 

100/10,000 

100 

100/10.000 

500 

500/10.000 

10 

100 

10 

100 

1 

500/10.000 

1.000 

1.000 

10 

10/10,000 

100 

100/10,000 

500 

500 

100 

100/10,000 

1.000 

1,000 

1 

500/10,000 

1M 

100 

100 

100 

100 

100 

1.000 

1,000 

100 

100/10.000 

500 

500/10,000 

10 

1 

100 

100 

500 

500-'10,000 

500 

5oai  0.000 

100 

500  10,000 

500 

500/10,000 

1 

100/10,000 

100 

100 

500 

i  500 

10 

ia'i  0.000 

1M 

500 

500 

500 

500 

500/10,000 

500 

500/10.000 

500 

500 

10 

10/10,000 

1 

j  lOO'l  0,000 

1 

500/10.000 

1.000 

1.000 

500 

!500 

1500 

1500 
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Appendix  B  to  Part  366— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

QuANTrriES— Continued 

[CAS  Nun«>er  Ordsr] 


CAS  No. 


Chemicai  name 


Notes 


naponaoie 
qusHiMy* 
(pounat) 


Threshold  plan- 
ning quantity 
(pounds) 


26419-73-8 
26628-22-8 
27137-6S-6 
28347-13-9 
28772-66-7 
30674-80-7 
39196-18-4 
50782-69-9 
53558-25-1 
58270-08-9 

62207-76-5 


Cartarnc  Acid.  Methyl-.  0-(((2.4-Dimethyt-l.  3-0ilhiolan-2-yl)Methytene)Amino>-  

Sodium  Azide  (Na{N,))  

Tnchioro(Dichlorophenyl)Silane 

Xytylene  Dichlonde  

Bromadioione 

Methacryloytoxyethyl  Isocyanateh  

Thiofanox  

Phosphonothioc  Acid,  Methyl-.  S-(2-(Bis(l-MethytethyOAniino)Ethyt)  O-Ethyl  Ester .... 

Pynminil  

Zinc,    Dichtoro<4.4-Dimethyl-5<(((Methylamino)    Cartxyiyl)Oxy)lmino)Pentanenitrite)-. 

(T^)-. 
CobaK.   ((2.2'-(1.2-Ethanediyt)is   (Nitnlomethylidyne))   Bis<6-Fluorophenolato))   (2-)- 

N.N-.O.O-. 


1 

1,000 

500 

100 
100 
100 
100 
100 
100 
1W 

100 


100/10.000 

500 

500 

100/10.000 

100/10,000 

100 

100/10.000 

100 

100/10,000 

100/10.000 

100/10,000 


'Only  the  statutory  or  finaJ  RQ  is  shown.  For  more  information,  see  40  CFR  Table  302.4. 
NOTES: 

a.  This  chemical  does  not  meet  acute  toxcity  cnteria.  Its  TPO  is  set  at  10.000  pounds. 

b.  This  material  is  a  reactive  solid.  The  TPQ  does  not  deteult  to  10.000  pourxto  tor  norvpowder,  norvmolten,  norvsolution  term. 

c.  The  caiculaied  TPQ  changed  after  technical  review  as  described  m  the  technical  support  document. 

d.  Indicates  ttiat  ttie  RQ  is  subfect  to  change  wtten  the  assessment  of  potential  carcMvigenicity  anchor  other  toxicity  Is  completed. 

e.  Statutory  reportable  quantity  (or  purpoees  of  notification  under  SARA  sect  304(a)(2). 

f.  [Resen/«d] 

g.  New  chemcaJs  added  that  were  not  part  of  the  original  list  of  402  substances, 
h.  Revised  TPQ  based  on  new  or  re-evaluated  toxicity  data. 

|.  TPO  IS  revised  to  its  calculated  value  arxj  does  not  change  due  to  technical  review  as  m  proposed  rule, 
k.  The  TPO  was  revised  alter  proposal  due  to  calculation  error. 

I.  Chemicals  on  the  original  list  ttiat  do  not  meet  toxicity  critena  but  because  of  ttwir  high  production  volume  arvl  recognized  toxicity  are  consid- 
ered ctwrncals  of  concern  fOttier  chemicals"). 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-61;  RM-84641 

Radio  Broadcaating  Servicaa; 
Qarbarville  and  Hydaavllle,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTIOM:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
231C1  to  Hvdesville.  California.  This 
document  also  dismisses  a  proposal  by 
Brett  E.  Miller  to  reallot  Channel  279C1 
from  Garberville,  California,  to 
Hydesville.  California.  See  59  PR  35081, 
July  8,  1996.  The  reference  coordinates 
for  Channel  231C1  are  40-27-58  and 
124-04-28.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  June  14. 1996.  The 
window  period  for  filing  applications 
will  open  on  }une  14, 1996,  and  close 
on  July  15,  1996. 

FOn  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau. 
(202)418-2177. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  (Commission's  Report 
and  Order  in  MM  Docket  No.  94-61. 
adopted  April  16. 1996.  and  released 
April  30.  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
Inc..  (202)  857-3800,  1919  M  Street. 
NW.,  Room  246.  or  2100  M  Street.  NW., 
Suite  140,  Washington.  EXZ  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U  S.C.  154,  as  amended. 

973.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Hydesville,  Channel 
231C1. 


Federal  Communications  Commission. 

lohn  A  Karouaos. 

Chief,  Allocations  Branch,  Policy  and  Bales 

Division.  Mass  Media  Bureau. 

IFR  Doc.  96-11325  Filed  5-6-96;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  91-137,  RM-74M] 

Radk)  Broadcaating  Sarvicaa;  Saltvllla, 
VA  and  Jaffaridn,  NO 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial  of 

reconsideration. 

SUMMARY:  The  Chief,  Policy  and  Rules 
Division  denied  the  petition  for 
reconsideration,  filed  by  Smith 
Commimications,  Inc.,  of  the  Report  and 
Order  in  this  proceeding,  56  FR  23260, 
published  May  21, 1991.  The  Chief  also 
affirmed  the  Report  and  Order  and  its 
use  of  the  Commission's  standard 
propagation  prediction  methodology. 
The  Report  and  Order  had  granted  the 
petition  (RM-7494)  of  106.1,  Inc.  to 
upgrade  the  construction  permit  at 
Saltville  horn  Channel  291A  to  Channel 
291C3,  to  reallot  it  to  Jefferson,  and  to 
modify  its  permit  to  specify  Jefferson  as 
the  new  community  of  license.  With 
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this  action,  the  proceeding  is 

terminated. 

EFFECTIVE  DATE:  May  7. 1996. 

FOR  FURT>«R  mFORMATION  CONTACT:  J. 

Bertron  Withers,  Jr.,  Mass  Media 

Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synof>sis  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  91-137,  adopted  April  19. 
1996  and  released  April  30, 1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037, 
(202) 857-3800. 

Federal  Communications  Commission. 

Deuglas  W.  WeUunk. 

Chief.  Policy  and  Pules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  96-11326  Filed  5-6-96;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  801. 803. 804. 805. 806. 
808. 810,  812. 813. 815.  816. 820. 822, 
828. 833. 834. 836, 837.  and  846 

RIN2900-AI0i 

VA  Acquisition  Regulationa: 
Miacailanaous  Amandmants 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
Acquisition  Regulations  (VAAR)  to 
eliminate  restatements  of  the  Federal 
Acquisition  Regulation  (FAR),  to 
eliminate  provisions  duplicative  of 
other  provisions  in  the  VAAR,  to 
eliminate  internal  procedures  not 
required  to  be  included  in  regulations, 
to  eliminate  provisions  that  refer  to 
activities  that  no  longer  can  occtir  (such 
as  regulations  concerning  VA  depots 
which  no  longer  exist),  to  make 
corrections,  and  to  make  clarifications. 
EFFECTIVE  DATE:  May  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Fatten  for  parts  801,  803,  804, 
805,  834,  836  and  837;  Don  Kaliher  for 
parts  806,  808,  810,  812.  828  and  833; 
Wanza  Lewis  for  parts  813,  815,  816, 
820  and  822;  and  Ramona  Jones  for  part 
846;  Acquisition  Policy  Division  (95A), 
Office  of  Acquisition  and  Materiel 


Management,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  565-4424. 
SUPPLEMENTARY  MFORMATION:  This  final 
rule  consists  of  nonsubstantive  changes 
and,  therefore,  is  not  subject  to  the 
notice  and  comment  and  effective  date 
provisions  of  5  U.S.C.  553.  Also,  this 
final  rule  is  not  a  significant  revision  as 
defined  in  FAR  1.501-1. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substant^ 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-602.  This  final  rule 
would  not  cause  a  significant  effect  on 
any  entities  since  it  does  not  contain 
any  substantive  provisions.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

List  of  Subjects 

48  CFR  Parts  801  and  836 

Government  procurement.  Reporting 
and  recordkeeping  requirements. 

48  CFR  Part  803 

Antitrust,  Conflict  of  interest. 
Government  procurement. 

48  CFR  Parts  804.  805.  806.  810,  812. 
813.  815,  816. ,  834.  837  and  846. 

Government  procurement. 
48  CFR  Part  808 

Government  procurement,  Utilities. 
48  CFR  Parts  820  and  822 

Government  procurement,  Labor. 

48  CFR  Part  828 

Government  procurement.  Insurance, 
Surety  bonds. 

48  CFR  Part  833 

Administrative  practice  and 
procedure.  Government  procurement. 

Approved:  April  29. 1996. 
Jene  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  48  CFR  Chapter  8  is  amended 
as  follows: 

PART  801-VETERANS  AFFAIRS 
ACQUiSrnON  regulations  SYSTEM 

1.  The  authority  citation  for  parts  801. 
803,  804,  805,  806, 808, 810, 812,  813, 
815,  816,  822,  828.  833. 836, 837, and 
846  is  revised  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C 
486(c). 

801.104    [Removed] 

2.  Section  801.104  is  removed. 


•01.104-1    [Rimowed] 

3.  Section  801.104-1  is  mnovad. 

801.104-3    [Removed] 

4.  Section  801.104-3  is  removed 

801.201    [Remove^ 

5.  Sectitm  801.201  is  removed. 

801J01    [Amended) 

6.  In  §  801.301,  paragraph  (c)  is 
removed. 

801.403    [Amended] 

7.  In  §  801.403,  paragraph  (b)  is 
amended  by  removing  the  last  smtence. 

801.470    [Removed] 

8.  Section  801.470  is  removed. 

•01.002-72    [Amended! 

9.  ta  §801.602-72.  paragraph  (e)(5)  is 
amendMl  by  removing  "806.303"  and 
adding,  in  its  place.  "FAR  6.303". 

•0U70-6    [Removed] 

10.  Section  801.670-6  is  removed. 


PART 

PRACTICES  AND  PERSONAL 

CONFLICTS  OF  INTEREST 

803.101-3    [Amended] 

11.  In  §803.101-3.  paragraph  (a)  is 
amended  by  removing  the  second  and 
third  sentences:  paragraph  (c)  is 
removed;  and  paragraph  (d)  is 
redesignated  as  a  new  paragraph  (c). 

803.104-6    [Removed] 

12.  Section  803.104-5  is  removed. 

803.104-0    [Removed] 

13.  Section  803.104-9  is  removed. 

803.104-11    [Removed] 

14.  Section  803.104-11  is  removed. 

803.104-12    [Removed] 

15.  Section  803.104-12  is  removed. 

803.3    [Amended] 

16.  In  subpart  803.3,  the  subpart 
heading  is  amended  by  removing 
"IDENTICAL  BIDS  AND". 

803.301    [Removed] 

17.  Section  803.301  is  removed. 

803.408  [Removed] 

18.  Section  803.408  is  removed. 

803.408-1    [Removed] 

19.  Section  803.408-1  is  removed. 

803.409  [Amended] 

20.  In  §  803.409,  paragraph  (a)  is 
removed  and  the  paragraph  designation 
"(b)"  is  removed. 

803.603    [Removed] 

21.  Subpart  803.6  consisting  of 
§803.603  is  removed. 
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PART  804— ADMINISTRATIVE 
MATTERS 

804.101    [Aimndwl] 

22.  In  §  804.101.  paragraph  (a)  is 
removed  and  the  paragraph  designation 
"(b)"  is  removed. 

PART  805— PUBUCIZINQ  CONTRACT 
ACTIONS 

806JM2    [AnwfKtod] 

23.  Section  305.202  is  amended  by 
removing  the  second  and  third 
sentences. 

806.207    [Amended] 

24.  In  §805.207.  paragraphs  (a),  (b)(1), 
(b)(2)  and  (b)(3)  are  removed  and  the 
paragraph  designation  "(b)"  is  removed. 

PART  806-COMPETrTION 
REQUIREMENTS 

806.302-3    [AmeiKtodl 

25.  Section  806.302-3  is  amended  by 
removing  "sections  806.303  and"  and 
adding,  in  its  place.  "FAR  6.303  and  48 
CFR". 

806.302-6    [Amended] 

26.  Section  806.302-5  is  amended  by 
removing  "806.303"  each  of  the  three 
times  it  appears  and  adding,  in  its  place, 
each  time  "FAR  6.303". 

806.302-7    [Amended] 

27.  Section  806.302-7(b)  is  amended 
by  removing  "806.303"  and  adding,  in 
its  place.  "FAR  6.303". 

806.303  [Removed] 

28.  Section  806.303  is  removed. 

806.303-1    [Removed] 

29.  Section  806.303-1  is  removed. 

806.304  [Amended] 

30.  In  §  806.304,  paragraph  (a)  is 
amended  by  removing  "6.303  and 
806.303"  and  adding,  in  its  place. 
"6.303, '. 

806.502    [Amended] 

31.  Section  806.502  is  amended  by 
removing  paragraphs  (d)  and  (e). 

806.570    [Amended] 

32.  In  §806.570,  paragraphs  (a)  and 
(c)  are  removed,  the  paragraph 
designation  "(b)"  is  removed,  and 
paragraphs  (b)  (1)  through  (5)  are 
redesignated  as  paragraphs  (a)  through 
(e).  respectively. 

PART  808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

808.001    [Amended] 

33.  In  §808.001,  paragraph  (a)(2)  is 
removed  and  paragraphs  (a)(3)  through 


(a)(10)  are  redesignated  as  paragraphs 
(a)(2)  through  (a)(9).  respectively. 

806.304-1-808.304-6. 806^07-2. 806.304- 
70    [Removed] 

34.  Subpart  808.3  consisting  of 
§§808.304-1  through  808.304-5, 

§  808.307-2  and  §  808,304-70  are  is 
removed. 

806.406-6    [Removed] 

35.  Section  808.405-5  is  removed. 

PART  810— SPECIFICATIONS, 
STANDARDS.  AND  PURCHASE 
ORDER  DESCRIPTIONS 

1810.007    [Amended] 

36.  In  §  810.007,  paragraph  (a)(2)(i)  is 
removed,  paragraph  (a)(2)(ii)  is 
amended  by  removing  "When  the 
deviation  s^ified  in  paragraph  (a)(2)(i) 
of  this  section  is  for  an  item  that  is  not 
being  purchased  for  depot  stock, 
document"  and  adding,  in  its  place. 
"Document";  and  paragraphs  (a)(2)(ii) 
and  (a)(2)(iii)  are  redesignated  as 
paragraphs  (a)(2)(i)  and  (a)(2)(ii), 
respectively. 

PART  812— CONTRACT  DELIVERY  OR 
PERFORMANCE 

§812.503    [Removed] 

37.  Subpart  812.5  consisting  of 
§  812.503  is  removed. 

PART  813— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

$813,103    [Removed] 

38.  Subpart  813.1  consisting  of 
§813.103  is  removed. 

PART  815-CONTRACTING  BY 
NEGOTIATION 

§815.502    [Removed] 

39.  Section  815.502  is  removed. 

§815.800    [Removed] 

40.  Section  815.800  is  removed. 

§815.7001-815.7002    [Removed] 

41.  Subpart  815.70  consisting  of 
§§815.7001  through  815.7002  is 
removed. 

PART  816— TYPES  OF  CONTRACTS 

§816.102    [Amended] 

42.  In  §816.102.  paragraphs  (a)  and 
(c)  are  removed,  paragraph  (b)  is 
amended  by  removing  "of  the  type 
specified  in  paragraph  (a)(3)  of  this 
section  '■,  paragraphs  (b).  (d).  and  (e)  are 
redesignated  as  paragraphs  (a),  (b),  and 
(c),  respectively,  and  the  new 
redesignated  paragraph  (c)  is  amended 
by  removing  the  reference  to  paragraph 
"(d)"  and  adding,  in  its  place,  "(b)". 


§816.306    [Removed] 

43.  Subpart  816.3  consisting  of 
§  816.606  is  removed. 

§816.603    [Removed] 

44.  Subpart  816.6  consisting  uf 
§  816.603  is  removed. 

PART820-{REMOVE0] 

45.  Part  820  is  removed. 

PART  822-APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

§822.471    [Removed] 

46.  Section  822.471  is  removed. 

PART  82fr-BONDS  AND  INSURANCE 

§828.307-1    [Removed] 

47.  Section  828.307-1  is  removed. 

PART  833— PROTESTS,  DISPUTES, 
APPEALS 

§833.103    [Amended] 

48.  In  §833.103,  paragraphs  (a),  (b)(1), 
(b)(4),  and  (b)(7)(vii)  are  removed; 
paragraph  (b)  is  redesignated  as 
paragraph  (a),  the  new  designated 
paragraphs  (a)(2).  {a)(3).  (a)(5).  (a)(6)  and 
{a)(7)  are  redesignated  as  paragraphs 
(a)(1)  through  (a)(5).  respectively;  the 
new  designated  paragraphs  (a)(5)(viii) 
through  (a)(5)(x)  are  redesignated  as 
paragraphs  (a)(5)(vii)  through  (a)(5)(ix), 
respectively;  and  paragraphs  (c).  (d),  (e), 
and  (f)  are  redesignated  as  paragraphs 
(b),  (c).  (d).  and  (e).  respectively. 

§833.211    [Amended]   . 

49.  In  §833.211,  paragraphs  (d)  and 
(e)  are  removed. 

PART  834— {REMOVED! 

50.  Part  834  is  removed. 

PART  836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

§836.202    [Amended] 

51.  In  §836.202.  paragraph  (a)  is 
removed  and  the  introductory  text  is 
redesignated  as  new  paragraph  (a). 

§836.211    [Amended] 

52.  In  §836.211.  paragraphs  (a),  (b). 
and  (d)  are  removed,  and  the  paragraph 
designation  "(c)"  is  removed. 

§836.371     [Amended] 

53.* In  §836.371,  paragraph  (a)  is 
amended  by  removing  the  second  and 
third  sentences. 

§836.601    [Renwved] 

54.  Section  836.601  is  removed. 
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§836.602-1    [Amended] 

55.  In  §836.602-1.  paragraph  (c)  is 
removed  and  paragraph  (d)  is 
redesignated  as  new  paragraph  (c). 

§836.602-3    [Removed] 

56.  Section  836.602-3  is  removed. 
§836.606-70    [Amended] 

57.  In  §836.606-70.  the  first  5 
sentences  are  removed. 

§836.606-71    [Amended] 

58.  In  §  836.606-71,  the  second  and 
fourth  sentences  are  removed. 

§836.606-73    [Amended] 

59.  In  §  836.606-73.  paragraph  (a)  is 
amended  by  removing  "fee  limitation  on 
architect  or  engineer  services  set  forth  in 
section  304(b)  of  the  Federal  Property 
and  Administration  Services  Act  of 
1949.  as  amended,  and  referred  to  in 
FAR  15.903(d)(l)(ii).  applies  to  those 
services  generally  required  in  preparing 
working  drawings  and  specifications 
which  form  the  basis  for  bidding  and  for 
the  award  of  construction  contract.  The 
fixed". 

PART  837-SERVICE  CONTRACTING 
§837.104    [Amended] 

60.  In  §837.104.  paragraph  (a)  is 
amended  by  removing  ".  except  to  the 
extent  indicated  in  815.204  and  subpart 
837.2.". 

§837.200    [Removed] 

61.  Section  837.200  is  removed. 
§837.204    [Removed] 

62.  Section  837.204  is  removed. 
§837.205    [Removed] 

63.  Section  837.205  is  removed. 
§837.271-6    [Amended] 

64.  Section  837.271-5  and 
Appendices  A  tmd  B  to  subpart  837.2 
are  removed. 

§837.7002-7002    [Amended] 

65.  In  §837.7002,  the  last  sentence  is 
removed. 

PART  846-QUALITY  ASSURANCE 
§846.302    [Removed] 

66.  Section  846.302  is  removed. 

§846.403    [Removed] 

67.  Section  846.403  is  removed. 

§846.406-72    [Removed] 

68.  Section  846.408-72  is  removed. 

[PR  Doc.  96-11276  Filed  5-6-96;  8:45  am] 
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48  CFR  Part  871 

RIN  2900^065 

VA  Aequiaition  Ragulatlona:  Loan 
Guaranty  and  Vocational  Rahabilitatfon 
and  Counaeling  Programa 

AGENCY:  Department  of  Veterans  ASairs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  adopts  as  a 
final  rule  without  substantive  change 
the  provisions  of  a  proposed  rule  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  acquisition  regulations 
(VAAR).  This  final  rule  increases  to 
$500  the  blanket  advance  authority  of 
management  brokers  to  incur  routine 
charges  in  cormection  with  the 
management  of  properties  acquired  by 
VA  imder  VA's  bousing  and  small 
business  loan  programs  (38  U.S.C. 
Chapter  37).  It  also  increases  to  $500  the 
property  holders'  emergency  repair 
threshold.  In  addition.  Regional  Office 
Directors,  Loan  Guaranty  Officers,  and 
Assistant  Loan  Guaranty  Officers  are 
authorized  to  approve  repair  jxttgrams 
where  the  estimated  cost  (i.e.,  the 
aggregate  amount  of  the  proposed 
contracts  to  purchase  supplies  and 
services  as  contemplated  in  a  property 
analysis  by  the  Lo^  Guaranty  activity) 
does  not  exceed  $25,000.  Further, 
nonsubstantive  changes  are  made  for 
purposes  of  clarity  and  to  reflect 
organizational  changes.  These  changes 
are  intended  to  promote  the  efficient 
management  of  VA's  acquired  property 
inventory. 

EFFECTIVE  DATE:  May  7. 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Wanza  E.  Lewis,  Acquisition  Policy 
Division  (95A),  Office  of  Acquisition 
and  Materiel  Management,  Etepartment 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(202) 565-4424. 

SUPPLEMENTARY  INFORMATION:  On 
February  14. 1994,  we  published  in  the 
Federal  Register  (59  FR  6942)  a 
proposal  to  amend  provisions  of  the 
VAAR  captioned  "LOAN  GUARANTY 
AND  VOCATIONAL  REHABILITATION 
AND  COUNSELING  PROGRAMS".  We 
solicited  comments  concerning  the 
proposal  for  60  days  ending  April  15. 
1994.  We  did  not  receive  any  comments. 
The  information  presented  in  the 
proposal  still  provides  a  basis  for  this 
final  rule.  We  are  making  several 
nonsubstantive  changes,  but  otherwise, 
based  on  the  rationale  set  forth  in  the 
proposal,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule  without  change. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C  601-612.  This  final  rule 
would  not  cause  a  significant  effect  on 
any  entities.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
§§603  and  604. 

This  document  is  made  effective  on 
the  date  of  pubUcation.  It  rebates 
statutory  provisions  and  relieves 
restrictions. 

List  of  Sobiects  in  48  CFR  Part  871 

Government  procurement.  Loan 
programs-sodal  programs.  Loan 
programs-veterans,  Re{>orting  and 
recordkeeping  requirements.  Vocational 
rehabilitation. 

Approved:  March  18. 1996. 
Jene  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  48  CFR  part  871  is  amended 
as  set  forth  below: 

PART  871— LOAN  GUARANTY  AND 
VOCATIONAL  REHABILITATION  AND 
COUNSELING  PROGRAMS 

1.  The  authority  citation  for  part  871 
is  revised  to  read  as  follows: 

Autfaority:  10  U.S.C.  ch.  106, 107.  1606:  38 
U.S.C  501.  ch.  30.  31.  32,  35,  36,  37;  40 
U.S.C  486(c). 

Sut)pwt  871.1— Loan  Guaranty 
Program 

2.  Section  871.1   1  is  revised  to  read 
as  follows: 

871.101  Policy. 

All  acquisitions  for  the  repair  and 
maintenance  of  VA  property  acquired 
under  38  U.S.C.  Chapter  37'shall  be 
made  in  accordance  with  FAR  Parts  14. 
15,  and  16;  (VAAR)  48  CFR  Parts  814, 
815,  and  816;  and  (VAAR)  48  CFR 
subpart  871.1. 

(Authority:  10  U.S.C.  ch   106,  107,  1606;  38 
U.S.C  501,  ch.  37;  40  U.S.C  486(c)) 

871.102  [Amended] 

3.  In  §  871.102,  paragraph  (a)  is 
amended  by  adding  ",  Loan  Guaranty 
Officers,  and  Assistant  Loan  Guaranty 
Officers"  after  "Directors";  by  removing 
"purchase  supplies  and  services  for  the 
rep>air  to"  and  adding,  in  its  place, 
"approve  a  repair  program  for";  and  by 
removing  "$5,000  on  any  single 
transaction"  and  adding  in  its  place 
"$25,000.  A  repair  program  means  the 
aggregate  amount  of  the  proposed 
contracts  which  are  contemplated  in  a 
property  analysis  by  the  Loan  Guaranty 
activity". 
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4.  In  §  871.102,  paragraph  (b)  is 
amended  bv  removing  "$5,000"  and 
adding  in  it's  place  "$25,000"  and  by 
removing  "Chief  Benefits  Director"  and 
adding  in  its  place  "Under  Secretary  for 
Benefits". 

5.  In  §  871.102.  in  paragraph  (c)  the 
second  sentence  is  amended  by 
removing  "Chief  Benefits  Director"  and 
adding  in  its  place  "Under  Secretary  for 
Benefits". 

6.  In  §871.102,  paragraph  (d)  is 
amended  by  removing  "$200"  and 
adding  in  its  place  "$500". 

7.  In  §  871.102.  in  paragraph  (e)  the 
first  sentence  is  amended  by  removing 
"listed  with  him/her"  and  adding  in  its 
place  "assigned":  the  second  sentence  is 
amended  by  removing  "$200"  and 
adding  in  its  place  "$500"  and  by 
removing  "his/her"  and  adding  in  its 
place  "the";  and  the  third  sentence  is 
amended  by  removing  "$200"  and 
adding  in  its  place  "$500". 

871.103    [Rafnovcd] 

8.  Section  871.103  is  removed. 

871.106    [Removed] 

9.  Section  871.105  is  removed. 

871.106    [Amended] 

10.  In  §871.106,  in  paragraph  (b)  the 
second  sentence  is  amended  by 
removing  "or  material  men"  and  is 
amended  by  removing  "his/her"  and 
adding  in  its  place  'the 
subcontractor's". 

Subpart  871.2— Vocational 
Rehabilitation  and  Counseling 
Program 

11.  Section  871.200  is  revised  to  read 
as  follows: 

871.200    Scope  of  subpart 

This  subpart  establishes  policy  and 
procedures  for  the  vocational 
rehabilitation  and  counseling  program 
as  it  pertains  to  contracts  for  training 
and  rehabilitation  services,  approval  of 
institutions  (including  rehabilitation 
facilities),  training  establishments,  and 
employers  under  38  U  S.C.  Chapter  31, 
and  contracts  for  counseling  services 
under  38  U.S.C.  Chapters  30,  31,  32,  35, 
and  36  and  10  U.S.C.  Chapters  106,  107, 
and  1606. 

(Authority;  10  U.S.C.  ch.  106,  107,  1606;  38 
U.S.C  501,  ch.  30,  31,  32,  35.  36:  40  U.S.C. 
486(c)) 

871.201-3    [Amended] 

12.  Section  871.201-3  is  amended  by 
removing  "Veterans  Health  Services  and 
Research  Administration"  and  adding  in 
its  place  "Veterans  Health 
Administration". 


871.207    [Amended] 

13.  In  §871.207.  paragraph  (b)(2)  is 
amended  by  removing  "Veterans 
Administration"  and  adding  in  its  place 
"Department  of  Veterans  Affairs". 

iFR  Doc.  96-11277  Filed  5-6-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  228 

Decision  of  the  United  States  Supreme 
Court  Concerning  an  Agency 
Interpretation  of  the  Federal  Hours  of 
Service  Laws;  Change  in  Agency 
Interpretation;  Enforcement  Policy 
Regarding  Violations  of  Laws  as 
Previously  Interpreted 

AGENCY:  Federal  Railroad 

Administration  (FRA),  Department  of 

Transportation  (DOT). 

ACTION:  Statement  of  agency  poUcy  and 

interpretation. 


SUMMARY:  Notice  is  hereby  given  that,  in 
accordance  with  the  decision  of  the 
United  States  Supreme  Court  in 
Brotherhood  of  Locomotive  Engineers  v. 
Atchison,  Topeka  and  Santa  Fe  R.R.,  all 
time  spent  awaiting  the  arrival  of  a 
deadhead  vehicb  for  transportation  to 
the  point  of  final  release,  when  no 
additional  services  are  required  of 
railroad  carrier  employees,  shall  be 
treated  by  FRA  as  time  neither  on  nor 
off  duty  for  purposes  of  the  Federal 
hours  of  service  laws  ("HSL"). 
throughout  the  entire  nation.  FRA  is 
amending  its  current  interpretive 
statement  to  reflect  this^  Supreme  Court 
decision. 

EFFECTIVE  DATE:  January  8, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  English,  Director.  Office  of 
Safety  Assurance  and  Compliance. 
Office  of  Safety.  FRA.  400  Seventh 
Street.  S.W..  Washington.  D.C.  20590 
(telephone:  202-366-9252);  or  David  H. 
Kasminoff,  Trial  Attorney.  Office  of 
Chief  Counsel,  FRA.  400  Seventh  Street. 
S.W..  Washington.  D.C.  20590 
(telephone:  202-366-0628). 

SUPPLEMENTARY  INFORMATION: 

Public  Participation 

In  this  notice  FRA  is  announcing  that 
it  has  changed  its  interpretation  of  the 
HSL  (49  U.S.C.  20102.  21101-21108. 
21303,  and  21304).  consistent  with  a 
unanimous  decision  of  the  United  States 
Supreme  Court,  concerning  the 
treatment  of  time  spent  awaiting  the 
arrival  of  deadhead  transportation  to  the 


point  of  final  release.  Notice  and 
comment  procedures  are  unnecessary 
with  regard  to  the  general  statement  of 
policy  and  interpretation  issued  by  this 
notice  because  such  a  statement  is 
excepted  from  notice  and  comment 
procediu«  by  virtue  of  5  U.S.C. 
553(b)(3)(A).  Statements  of  policy  are 
also  an  exception  to  the  general 
requirement  of  publication  at  least  30 
days  prior  to  the  effective  date.  See  5 
U.S.C.  553(d)(2). 

Effiect  of  this  Notice 

On  January  8, 1996.  the  United  States 
Supreme  Court  issued  its  decision  in  the 
case  of  Brotherhood  of  Locomotive 
Engineers  v.  Atchison,  Topeka  and 

Santa  Fe  R.R U.S. 116  S.Ct. 

595.  affirming  the  decision  of  the  United 
States  Court  of  Appeals  for  the  Seventh 
Circuit  iii  the  case  of  Atchison.  Topeka, 
and  Santa  Fe  Railway  Co.  v.  Pena.  44 
F.Sd  437  (1994).  Both  cases  concern 
FRA's  interpretation  of  the  HSL  as  they 
'   pertain  to  the  status  of  train 
crewmembers  waiting  for  the  arrival  of 
deadhead  transportation  to  their  point 
of  final  release.  The  Supreme  Court 
unanimously  held  that  such  time,  when 
no  additional  services  are  required  of 
railroad  carrier  employees,  should  be 
classified  as  limbo  time  (i.e..  neither  on- 
nor  off-duty  time)  for  HSL  piirposes. 

The  Supreme  Court's  holding 
coincided  with  the  position  that  FRA 
had  traditionally  taken  until  the  agency 
changed  its  interpretation  of  the  HSL  in 
late  1992.  Prior  to  that  change,  FRA  had 
considered  an  employee  to  be  on  duty 
during  the  time  spent  waiting  for  the 
arrival  of  deadhead  transportation  to  the 
employee's  point  of  final  release  only  if 
the  employee  actually  had  duties  to 
perform.  If  the  railroad  carrier  had 
relieved  the  employee  of  all 
responsibility.  FRA  had  considered 
such  time  spent  merely  waiting  for  the 
deadhead  vehicle  to  arrive  as  limbo 

time. 

However,  on  September  22. 1992,  in 
response  to  lawsuits  filed  by  the  United 
Transportatiori  Union  and  the 
Brotherhood  of  Locomotive  Engineers,  a 
three-judge  panel  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
held  that  such  time  spent  waiting  for 
transportation  was  to  be  considered  on- 
duty  time.  United  Transportation  Union 
V.  Skinner,  975  F.2d  1421  (9th  Cir. 
1992).  The  Ninth  Circuit  includes 
Alaska.  Arizona,  California,  Guam, 
Hawaii.  Idaho,  Montana.  Nevada. 
Oregon,  and  Washington.  Although  FRA 
disagreed  with  the  Ninth  Circuit's  legal 
rationale.  FRA  recognized  both  the 
ambiguity  of  the  HSL's  pertinent 
provisions  and  the  reasonableness  of  the 
court's  ultimate  conclusion  as  to  the 


proper  reading  of  those  provisions. 
Accordingly,  in  the  interest  of  uniform 
application  of  the  HSL  and  to  promote 
the  safety  of  railroad  operations,  FRA 
decided  to  treat  the  Ninth's  Circuit 
opinion  as  binding  throughout  the 
entire  nation.  That  shift  in  agency 
policy  was  announced  in  an  October  28, 
1992  letter  to  the  Association  of 
American  Railroads  (AAR),  and  was 
later  published  in  the  Federal  Register. 
58  Fed.  Rm.  18.193  (1993). 

FRA  haaalways  believed  that  both 
the  Ninth  Circuit's  interpretation  of  the 
relevant  HSL  provisions,  and  what 
became  the  Seventh  Qrcuit's 
interpretation,  were  reasonable.  While 
FRA  adopted  the  Ninth  Circuit's 
interpretation  in  1992  primarily  to 
achieve  national  uniformity,  the 
contrary  decision  of  the  Seventh  Circuit 
in  1994  made  that  goal  impossible  to 
achieve  until  the  Supreme  Court  finally 
resolved  the  split  between  the  circuit 
courts.  Moreover,  upon  review  of  the 
Seventh  Circuit's  unanimous,  en  banc 
decision,  FRA  concluded  that  the 
Seventh  Circuit's  reading  of  the 
pertinent  HSL  provisions  was  better 
reasoned  than  the  decision  of  the  Ninth 
Circuit,  Accordingly,  FRA  stated  in  a 
March  1, 1995  letter  to  AAR  that, 
effective  March  6, 1995,  with  respect  to 
locations  outside  of  the  territory  of  the 
Ninth  Circuit,  FRA  would  revert  to  its 
prior  view  that  all  time  spent  merely 
waiting  on  a  train  for  the  arrival  of 
deadhead  transportation  to  the 
employee's  point  of  final  release  would 
be  treated  as  limbo  time. 

Now  that  the  Supreme  Court  has 
resolved  the  split  in  the  circuits,  this 
means  that  effective  January  8, 1996, 
FRA  treats  an  employee  merely  required 
to  remain  on  a  train — at  a  location  in 
any  state  in  the  nation — while  awaiting 
the  arrival  of  deadhead  transportation  to 
the  employee's  point  of  final  release,  as 
neither  on  nor  off  duty;  the  employee's 
status  inost  closely  resembles,  and  is 
part  and  parcel  of,  deadheading  from 
duty. 

However,  as  FRA  has  long 
maintained,  if  an  employee  is  required 
to  perform  service  of  any  kind  during 
that  perio^(e.g.,  protecting  the  train 
against  vandalism,  observing  passing 
trains  for  any  defects  or  unsafe 
conditions,  flagging,  shutting  down 
locomotives,  checking  fluid  levels,  or 
communicating  train  consist 
information  via  radio),  he  or  she  will  be 
considered  as  on  duty  until  all  such 
service  is  completed.  Moreover,  the 
Supreme  Court's  decision  addressed  the 
situation  in  which  a  crew  that  has 
expired  under  the  laws  is  called  upon 
to  perform  nonoperational  duties  (i.e., 
commingled  duties)  while  it  waits  for 


the  arrival  of  the  deadhead  vehicle  after 
the  expiration  of  the  maximum  12 
hours.  The  Court  made  clear  that  the 
laws  accoimt  for  that  circumstance  by 
treating  such  time  as  time  on  duty 
pursuant  to  49  U.S.C.  21103(b)(3) 
(commingled  service  provision).  Of 
course,  where  a  railroad  earner's 
operating  rules  clearly  relieve  an 
employee  of  all  duties  during  the 
waiting  period  and  no  duties  are 
specifically  assigned,  the  employee's 
waiting  time  will  be  considered  limbo 
time. 

Consistent  with  the  Supreme  Court's 
holding,  FRA  is  ceasing  aH  enforcement 
activity  concerning  alleged  violations  of 
the  HSL  and  houra  of  duty  records  and 
reporting  regulations  (49  CFR  Part  228, 
Subpart  B)  occurring  anywhere  in  the 
United  States  involving  only  the 
awaiting  deadhead  issue.  Allegations  of 
excess  service  involving  only  this  issue 
are  no  longer  being  investigated  by  FRA. 
Moreover,  all  case  files  containing 
violation  reports  involving  only  this 
issue,  regardless  of  the  location  or  the 
date  of  the  alleged  violation,  will  soon 
be  terminated.  FRA's  Office  of  Chief 
Counsel  will  provide  the  legal 
department  of  each  railroad  impacted  by 
the  Supreme  Court's  decision  with  a 
complete  list  of  the  case  files  that  are 
affected  by  this  policy  change. 

Although  time  spent  awaiting  the 
•arrival  of  deadhead  transportation  to  the 
employee's  point  of  final  release  will 
now  constitute  limbo  time  and  FRA  will 
enforce  the  laws  accordingly.  FRA 
remains  concerned  about  instances  in 
which  employees  are  held  on  trains  for 
long  periods  of  time  while  awaiting  the 
arrival  of  deadhead  transportation  in  the 
absence  of  any  valid  emergency  that 
might  explain  such  an  occurrence.  To 
the  extent  that  the  waiting  periods  are 
extremely  lengthy,  current  scientific 
information  concerning  sleep  cycles  and 
the  effects  of  fatigue  on  safety-sensitive 
performance  indicates  that  the  waiting 
periods  could  contribute  to  the 
cumulative  exhaustion  of  the  employee. 
This  ciunulative  exhaustion  could  occur 
even  though  the  employee  receives  the 
legally  required  rest  period  upon  arrival 
at  the  point  of  final  release. 
Accordingly,  it  is  FRA's  expectation  that 
the  railroad  carriers  will  volimtarily 
employ  their  best  efforts  to  minimize 
the  time  that  employees  spend  waiting 
for  the  arrival  of  deadhead 
transportation.  FRA  also  urges  the 
railroad  carriers  to  devise  pilot  projects 
under  the  laws,  pureuant  to  49  U.S.C. 
21108,  that  might  reduce  the  awaiting- 
deadhead  time  in  return  for  flexibihty 
on  other  hours  of  service  issues. 

FRA  is  amending  its  current 
interpretive  statement  in  Appendix  A  to 


49  CFR  Part  228  to  reflect  the  fact  that, 
in  addition  to  computing  time  spent  in 
deadhead  transportation  from  the  final 
duty  assignment  of  the  work  tour  to  the 
point  of  final  release  as  limbo  time  (time 
neither  on-  nor  off-  duty),  all  time  spent 
awaiting  the  arrival  of  a  deadhead 
vehicle  for  transportation  to  the  point  of 
final  release,  whm  no  additional 
services  are  required  of  the  railroad 
employee,  shall  also  be  treated  by  FRA 
as  limbo  time  for  purposes  of  the  laws. 

List  of  Snl^ects  in  49  CFl  Part  228 

Penalties,  Railroad  employees, 
Reporting  and  recordke^ing 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  228  is  amended  as  follows: 

PART  228-{AMENDEO] 

1 .  The  authority  citation  for  49  CFR 
Part  228  is  revised  to  read  as  follows: 

Audioritjr:  49  U.S.C  20102-20103.  20107- 
20108.  20111.  20112.  21101-21108.  21303- 
21304,  as  amended:  49  U.S.C.  App.  16S5(e), 
as  amended:  49  CFR  1.49(d).  (m). 

2.  Appendix  A  to  Part  228  is 
amended:  By  revising  the  second 
ptaragraph  of  Deadheading,  under  the 
undesignated  centeriieading  "Train  and 
Engine  Service,"  to  read  as  follows: 

Appendix  A  to  Part  228— Aequlrwnwrts 
of  the  Hours  of  Service  Act  Statement 
of  Agency  Policy  and  Interpretation 


Train  and  Engine  Service 


Deadheading.  *  *  * 


All  time  spent  awaiting  the  arrival  of 
a  deadhead  vehicle  for  transportation 
from  the  final  duty  assigiunent  of  the 
work  tour  to  the  point  of  final  release  is 
considered  limbo  time,  i.e.,  neither  time 
on  duty  nor  time  off  duty,  provided  that 
the  employee  is  given  no  specific 
responsibiUties  to  perform  during  this 
time.  However,  if  an  employee  is 
required  to  perform  service  of  any  kind 
during  that  period  (e.g.,  protecting  the 
train  against  vandalism,  observing 
passing  trains  for  any  defects  or  unsafe 
conditions,  flagging,  shutting  down 
locomotives,  checking  fluid  levels,  or 
communicating  train  consist 
information  via  radio),  he  or  she  will  be 
considered  as  on  duty  until  all  such 
service  is  completed.  Of  course,  where 
a  railroad  carrier's  operating  rules 
clearly  reUeve  the  employee  of  all  duties 
during  the  waiting  period  and  no  duties 
are  specifically  assigned,  the  waiting 
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time  is  not  computed  as  either  time  on 
duty  or  time  off  duty. 

*        •        *        *        • 

Jolene  M.  Molitoris, 

Federal  Railroad  Administrator. 

(FR  Doc.  96-11224  Filed  5-«-96;  8:45  am) 

MLUNQ  COM  4»10-0«-P 


Federal  Highway  Administration 

49  CFR  Part  397 
RIN  212S-AD90 

Transportation  of  Hazardous  Materials 
Regulations;  Technical  Amendment 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule;  technical 
amendment. 


summary:  This  document  makes  a 
technical  amendment  to  correct  the 
authority  citation  for  49  CFR  part  397. 
A  citation  which  was  erroneously 
deleted  will  be  reinserted,  and  other 
specific  references  will  be  added  to 
update  this  authority  citation. 
EFFECTIVE  DATE:  May  7.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Nathan  C.  Root,  Office  of  Motor  Carrier 
Research  and  Standards.  (202)  366-4009 
or  Raymond  W.  Cuprill,  Office  of  Chief 
Counsel,  (202)  366-0834.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1988,  in  the  course  of  making  other 
changes  to  part  397,  the  Federal 
Highway  Administration  (FHWA) 
inadvertently  eliminated  from  the 
authority  citation  the  reference  to 
section  204  of  the  Interstate  Commerce 
Act,  as  amended  (formerly  found  at  49 
U.S.C.  304).  The  FHWA  did  not  intend 
to  eliminate  this  reference,  and  with  this 
rulemaking,  the  FHWA  is  simply 
reinserting  into  the  authority  citation 
this  reference  (now  codified  at  49  U.S.C. 
31502).  The  FHWA  is  also  adding  to  the 
authority  a  reference  to  49  U.S.C.  31136 
(formerly  section  206  of  the  Motor 
Carrier  Safety  Act  of  1984).  This  citation 
refers  to  the  authority  of  the  Secretary 
of  Transportation  to  prescribe 
regulations  on  commercial  motor 
vehicle  safety.  In  addition,  the  FHWA  is 
amending  in  the  authority  section  the 
current  reference  to  49  U  S.C.  5101  et 
seq.  in  order  to  reflect  the  specific 
sections  of  the  law— 49  U.S.C.  5112  and 
5125— that  provide  the  authority  for  the 
regulations  found  in  subparts  C  through 
E  of  49  CFR  part  397. 


Rulemaking  Analyses  and  Notices 

This  final  rule  simply  revises  the 
authority  citation  for  the  FHWA's 
Transportation  of  Hazardous  Materials 
regulations  to  remove  an  incorrect 
reference  and  to  insert  several 
references,  one  of  which  was  used 
previously  but  was  then  erroneously 
removed.  Thus,  the  FHWA  believes  that 
prior  notice  and  opportunity  for 
comment  are  unnecessary  under  5 
U.S.C.  553(b)(3)(B),  Similarly,  due  to  the 
editorial  nature  of  this  final  rule,  the 
FHWA  has  determined  that  prior  notice 
and  opportxmity  for  comment  are  not 
required  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  It  is  not  anticipated  that 
provision  of  a  comment  period  would 
result  in  the  receipt  of  useful 
information.  In  this  final  rule,  the 
FHWA  is  not  exercising  discretion  in  a 
way  that  could  be  meaningfully  affected 
by  public  comment. 

In  addition,  the  FHWA  finds  that 
good  cause  exists  to  dispense  with  the 
30-day  delay  in  the  effective  date 
required  by  5  U.S.C.  553(d)  due  to  the 
minor  and  technical  nature  of  these 
amendments.  Thus,  the  FHWA  is 
proceeding  directly  with  a  final  rule 
which  will  be  effective  on  its  date  of 
publication. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

Because  this  rule  simply  makes 
minor,  technical  corrections  to  the 
authority  citation  for  49  CFR  part  397, 
this  rulemaking  is  not  Ukely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  It  is  also  not  expected 
to  cause  an  adverse  effect  on  any  sector 
of  the  economy.  In  addition,  no  serious 
inconsistency  or  interference  with 
another  agency's  actions  or  plans  will 
result.  Thus,  the  FHWA  has  determined 
that  this  action  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Neither  is  it  a  significant 
rulemaking  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  because  it  also  does  not 
concern  a  matter  about  which  there  is 
substantial  public  interest  or 
controversy;  it  will  not  have  a 
substantial  effect  on  State  and  local 
governments  or  raise  a  major 
transportation  safety  problem;  in 
addition,  it  will  not  initiate  a  substantial 
regulatory  program  or  change  in  policy. 
Therefore,  a  full  regulatory  evaluation  is 
not  warranted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 


FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  upon  this 
evaluation,  the  FHWA  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

The  FHWA  has  reviewed  this  action 
to  ensure  its  compliance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  rulemaking  does 
not  raise  stifficient  federalism  issues  to 
warrant  the  preparation  of  a  separate 
Federalism  Assessment.  This£nal  rule 
will  not  preempt  any  State  law  or  State 
regulation,  and  no  additional  costs  or 
biudens  will  be  imposed  on  the  States. 
In  addition,  this  rule  will  have  no  effect 
on  the  States'  ability  to  discharge 
traditional  State  governmental 
functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Niunber  20.217,  Motor 
Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  reviewed  this  action 
to  ensure  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  will  have  no  effect  on 
the  quality  of  the  environment.  Thus,  an 
environmental  impact  statement  is  not 
required. 

Regulation  Identifif:ation  Number 

A  regulation  identificationtiumber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  pubUshes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  397 

Hazardous  materials  transportation, 
Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  safety. 


bsued  on:  April  29. 1996. 
Rodney  E.  Slater. 
Federal  Midway  Administrator. 

The  FHWA  hereby  amends  49  CFR 
part  397  by  revising  the  authority 
citation  to  read  as  follows: 

PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERIALS;  DRIVING 
AND  PARKING  RULES— {AMENDED] 

Authority:  49  U.S.C.  322;  49  CFR  1.48. 
Subpart  A  also  issued  under  49  U.S.C.  31136, 
31502.  Subparts  C,  D.  and  E  also  issued 
under  49  U.S.C  5112.  5125. 

(FR  Doc.  96-11373  Filed  5-6-96;  8:45  am] 
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National  Highway  Traffic  Safaty 
Administration 

49  CFR  Parts  564  and  571 
[Docket  No.  95-47;  Notice  2] 
mN  2127-AF6S 

Raplaoaabto  Light  Source  Information: 
Fadaral  Motor  Vahlcia  Safety 
Standards  Lamps,  Rsflectiva  Davlcas, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY;  This  docimient  amends  the 
Federal  motor  vehicle  safety  standard 
on  lighting  to  allow  high  intensity 
dischieirge  (HID)  light  sources  to  be  used 
in  replaceable  bulb  headlamp  systems, 
in  addition  to  their  presently  allowed 
use  in  integral  beam  headlamp  systems. 
Adoption  of  this  amendment  requires 
corresponding  amendments  to  part  564, 
the  regulation  imder  which  Do^et  No. 
93-11  was  established  as  a  depository 
for  replaceable  Ught  source  information. 
However,  if  the  life  of  the  light  source 
approaches  that  of  the  vehicle,  as  is  the 
case  with  HIDs,  interchangeabihty  will 
no  longer  be  so  important.  Therefore, 
NHTSA  is  adding  Appendix  B  to  part 
564  which  allows  a  manufacturer  to 
submit  fewer  items  of  dimensional 
information  if  it  can  demonstrate  that 
the  rated  laboratory  Ufe  of  its  light 
source  is  not  less  than  2,000  hours. 
DATES:  Effective  Date:  The  amendments 
to  the  Code  of  Federal  Regulations,  and 
the  requirements  of  the  amendments, 
are  effective  June  6, 1996. 

Petition  Date:  Petitions  for 
reconsideration  must  be  received  not 
later  than  June  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  O.  Hardie,  Office  of 
Rulemaking  (202-366-6987). 
SUPPI^MENTARY  INFORMATION:  On  June 
19. 1995,  NHTSA  published  a  notice  in 


the  Federal  Register  to  initiate 
rulemaking  that  would  amend  Standard 
No.  108  so  as  to  allow  replaceable  bulb 
headlamps  to  incorporate  short  arc 
dischar^ge  light  sources  (60  FR  31939). 

As  NHTSA  noted  in  the  NPRM.  short 
arc  discharge  headlamp  systems  are 
conunonly  referred  to  as  "high  intensity 
discharge"  (HID)  systems.  PresenUy,  the 
only  HID  application  in  production  for 
lamps  covered  by  Standard  No.  108  is 
in  headlamps,  and  the  only  vray  HID 
headlamps  can  be  used  under  Standard 
No.  108  is  in  an  "integral  beam 
headlighting  system"  (Section  S7.4). 
Thus,  today,  HID  headlamps  are 
comprised  of  a  headlamp  body 
(including  reflector  and  lens),  a  small 
transparent  envelope  containing  a 
specific  mixture  of  gases  imder  high 
pressure  (the  discharge  bulb),  and  an 
electronic  ballast  to  convert  low  voltage 
direct  current  to  a  controlled  output 
high  voltage  direct  or  alternating  ciurent 
to  drive  the  discharge  bulb. 

However,  by  definition  (S4),  an 
integral  beam  headlamp  (including 
those  with  HID  light  sources)  is  one 
with  an  "integral  and  indivisible  optical 
assembly",  and  a  headlamp  that  is  "not 
a  replaceable  bulb  headlamp  *   *   "."In 
the  event  of  damage  to  one  component, 
such  as  the  lens,  the  entire  imit,  ballast 
and  all.  must  be  replaced.  The  cost  to 
replace  an  integral  beam  HID  headlamp 
is  substantially  higher  than  the  cost  of 
replacing  a  more  conventional 
headlamp.  The  initial  HID  headlamp 
permitted  (as  a  result  of  NHTSA- 
initiated  amendments  to  Standard  No. 
108  to  faciUtate  their  introduction)  was 
an  integral-type  design.  At  the  time,  it 
was  unknown  how  to  define  HID 
sources  as  replaceable  bulb  Ught 
sources.  The  agency  is  now  fiuthering 
HID  headlamp  technology  by  defining 
HID's  as  "replaceable  light  sources",  so 
that  headlamp  components  may  be 
individually  replaced.  This  amendment 
to  Standard  No.  108  means  that  a 
vehicle  manufiacturer  wishing  to  offer 
HID  headlamps  now  has  a  choice 
between  two  types,  integral  and 
replaceable  light  soiuce. 

Comments  in  support  of  the  NPRM 
were  received  from  the  American 
Automobile  Manufacturers  Association 
(AAMA).  Ford  Motor  Co..  Hella.  Inc.. 
Koito  Manufacturing  Co.  Ltd.,  OSRAM 
Sylvania,  Inc.  (OSI),  and  Stanley 
Electronic  Co.,  Inc.  Comments  opposing 
the  proposal  were  received  from  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  and  Advocates  for  Highway  and 
Auto  Safety  (Advocates). 


Proposed  AmeBdowBts  to  Standard  No. 

loa 

S4    Definitions.  NHTSA  proposed  to 
add  a  definition  of  "filament"  to  read: 

Filament  means  that  part  of  the  liglit 
sourca  or  light  anitting  element(s),  such  as 
a  resistive  element,  the  excited  pcxtion  of  a 
specific  mixture  of  gases  under  pressure,  or 
any  part  of  other  energy  cxmvenion  sources, 
that  generates  radiant  eneigy  which  can  be 
seen. 

No  comments  were  received  on  this 
issue  and  the  proposed  definition  is 
adopted. 

Paragraph  S7.7(i).  The*NPRM 
proposed  amendments  to  psiagraph 
S7.7(i).  Under  the  final  rule  published 
on  November  28, 1995  (60  FR  58522). 
transferring  HB  type  lig^t  sources  to 
part  564,  paragraph  S7.7(i)  became 
paragraph  S7.7(b).  Under  the  final  rule 
published  today,  paragraph  S7.7(b) 
becomes  S7.7(d).  The  following 
summary  of  the  proposal  adopts  the 
nomenclature  of  the  final  rule,  which 
does  not  significantly  differ  from  the 
proposal. 

Paragraph  S7.7(d)  discusses  the 
procedures  for  measuring  maximum 
power  and  liuninous  flux.  This  is 
followed  by  two  new  subparagraphs,  the 
first  of  which.  S7.7(d)(l).  appUes 
specifically  to  seasoning  requirements 
for  light  sources  with  resistive  element 
type  filaments  and  luminous  flux 
measurement  requirements  for  HB  Type 
bulbs.  The  second,  S7. 7(d)(2).  applies  to 
seasoning  requirements  for  Ught  sources 
using  excited  gas  mixtures  as  filaments 
or  discharge  arcs  and  associated 
liuninous  flux  measurement.  As  for 
seasoning  of  Ught  sources  using  other 
energy  conversion  sources,  NHTSA  will 
address  this  issue  when  industry  has 
identified  such  sources. 

OSI  recommended  that  the  seasoning 
for  resistive  and  excited-gas  Ught 
sources  (including  ballasts)  should  be 
one  percent  of  rated  Ufe.  as  set  forth  in 
SAE  Recommended  Practice  J2009 
FEB93  Discharge  Forward  Lighting 
Systems  (hereafter  "SAE  J2009 ").  Ford 
also  recommended  that  seasoning  for 
excited  gas  Ught  sources  (including 
ballast)  be  in  accordance  with  SAE 
J2009.  Additionally.  Ford  recommended 
that  seasoning  for  resistive  element  tvpe 
filaments  be  in  accordance  with  SAE 
J1383  APR85.  NHTSA  notes  that  its 
proposed  amendments  alRecting 
"seasoning"  are  consistent  with  the  OSI 
and  Ford  recommendations. 

Ford  found  proposed  paragraph 
S7.7(i)  confusing  and  it  suggested 
changes  which  it  felt  would  clarihr 
NHTSA's  intent.  NHTSA  concurs^  and 
has  rewritten  the  provision  as  S7.7(b) 
(In  addition  to  recommending  si>ecific 
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requirements  for  the  measurement  of 
iuminous  flux  for  a  light  source  with  a 
resistive  element  type  filament.  Ford 
did  not  object  to  the  NHTSA  proposal 
to  specifically  cite  seasoning 
requirements  for  light  sources  using  an 
excited  eas  mixture). 

Regarding  proposed  paragraph 
S7.7(l)(7)  which  would  require  the  date 
of  manufactiire  to  be  placed  on  the  light 
source,  Ford  ask3d  that  it  not  be 
adopted  as  it  provides  no  safety  benefit 
and  because  Standard  No.  lOa  does  not 
require  date  of  manufacture  marking  for 
any  other  lamps  or  lighting  equipment. 
NHTSA  concurs,  and  the  proposal  is  not 
adopted. 

Readers  should  note  that  proposed 
new  paragraph  S7.7(l)  is  adopted  as 
paragraph  S7.7(e).  New  section  S7.7(f)  is 
added  to  state  that,  for  light  sources  that 
use  light  generated  by  gaseous  discharge 
lighting  sources,  seasoning  shall  be  in 
accordance  with  section  4.0,  and  the 
"rated  laboratory  Ufe"  shall  be 
determined  in  accordance  with  sections 
4.3  and  4.9  of  SAE  )2009. 

S8    Tests  and  Procedures  for  Inte^til 
Seam  and  Replaceable  Bulb 
Headlig^ting  Systems.  In  the  NPRM, 
NHTSA  proposed  adding  "specific  gas 
mixture"  type  light  sources  in  the  tests 
specified  in  S8  to  replace  "non-filament 
type."  There  was  no  objection  and  S8  is 
amended  as  proposed. 

Other  Issues  Associated  wi/h  Short 
Arc  Discharge  Lighting  Systems.  The 
only  regulatory  requirement  that 
NHTSA  proposed  that  addressed  the 
issue  of  electrical  shock  was  the 
marking  of  the  ballast  with  an 
appropriate  warning.  Stanley 
recommended  the  adoption  of  a 
universally  agreed  upon  marking  system 
such  as  specified  by  the  International 
Standards  Organization  (ISO).  However, 
NHTSA  wishes  to  allow  manufacturers 
wide  latitude  in  choosing  their  warnings 
regarding  electrical  shock  and  has  not 
followed  Stanley's  suggestion  in  the 
final  rule. 

Proposed  Amendments  to  Part  564 

General.  Ford  \yould  replace  all 
references  to  "filament"  with  "filament 
or  discharge  arc."  NHTSA  agrees,  and 
this  has  been  done  when  the  text  could 
specifically  refer  to  either.  Also  as 
indicated  previously,  the  definition  of 
"filament"  that  was  proposed  to  be 
added  to  Standard  No.  108.  and  it 
applies  to  part  564  by  virtue  of  Section 
564.4  which  incorporates  definitions 
used  in  other  NHTSA  regulations. 

Section  564.2    Purpose.  Ford 
recommended  that  this  section  not  be 
revised  because  both  Appendix  A  and 
Appendix  B  have  a  common  purpose; 
"they  merely  accomplish  it  by  requiring 


varying  degrees  of  information  detail 
dependent  upon  the  rated  laboratory  life 
of  the  light  source."  NHTSA  disagrees; 
the  intended  purposes  of  Appendix  A 
and  Appendix  B  are  different.  One 
purpose  of  the  former  is  to  assure  that 
replacement  Ught  sources  are  available 
and  interchangeable.  This  is  not  a 
purpose  of  Appendix  B  because  long- 
life  Ught  sources  need  not  be 
manufactured  for  interchangeability 
purposes  by  many  different  aftennarket 
suppUers.  Because  light  sources  with 
specifications  filed  under  Appendix  B 
are  expected  to  last  the  life  of  the 
vehicle,  component  replacement  would 
be  necessitated  primarily  by  damage. 
Thus  it  is  unlikely  that  the  low  demand 
for  replacement  components  would  be 
met  by  other  than  manufacttirers  of  the 
original  equipment  devices.  This 
distinction  ft-om  Appendix  A  requires 
two  different  statements  of  regulatory 
purposes  in  section  564.2. 

Finally,  Appendix  B  allows 
manufacturers  to  retain  ballast  design 
parameters  that  may  include  proprietary 
manufacturing  specifications,  whereas 
Appendix  A  requires  disclosure  of  such 
aspects  as  they  relate  to 
interchangeability. 

Parag^ph  564.5(a).  Under  the 
proposal,  relevant  manufacturers  must 
"furnish  the  information  specified  in 
appendix  A  or  appendix  B."  Ford 
suggested  that  this  implied  that 
manufacturers  could  file  under  either 
Appendix  when  fiUng  under  Appendix 
B  is  allowable  only  for  long-life  Ught 
sources.  NHTSA  has  made  an  editorial 
change  to  clarify  that  Appendix  B  is 
available  only  for  long-Ufe  Ught  sources, 
while  both  Appendices  are  available  for 
long-  Ufe  light  source  information. 

Appendix  B.  Commenters  concurred 
with  NHTSA's  proposed  benchmark 
that  not  less  than  2,000  hours  of  rated 
laboratory  Ufe  is  a  suitable  designation 
of  a  long-Ufe  light  source.  In  accordance 
with  the  proposal,  in  the  final  rule  the 
manufacturer  of  such  a  Ught  source  may 
provide  the  lesser  amoimt  of 
information  that  will  be  required  by 
Appendix  B,  but,  at  its  option,  can  make 
its  submission  under  Appendix  A.  In 
either  event,  a  replaceable  Ught  source 
which  is  the  subject  of  information 
submitted  to  Docket  No.  93-11  is 
required  to  comply  with  Standard  No. 
108. 

Stanley  commented  that  a  clear 
definition  of  "Ufe"  was  not  provided  in 
the  NPRM,  and  recommended  that 
"life"  of  a  light  source  be  defined  in 
terms  of  luminous  flux  maintenance. 
NHTSA  concurs  that  an  explanation  is 
desirable,  since  Standard  No.  108  and 
Part  564  both  indicate  that 
manufacturers  may  optionally  furnish 


the  information  specified  in  Appendix 
B.  if  the  "rated  average  laboratory  Ufe" 
is  not  less  than  2.000  hours.  The  SAE 
has  addressed  this  issue  in  sections  4.3 
and  4.9  of  SAE  )2009.  These  sections 
specify  procedures  and  tests  to 
determine  Ufe  of  the  total  HID  system 
measured  in  both  hours  and  starting 
cycles.  NHTSA  is  adopting  the  term 
used  there,  "rated  laboratory  Ufe."  In  so 
doing,  it  also  examined  the  definition  of 
"rated  average  laboratory  Ufe"  which 
appears  in  SAE  Standard  J1383  JUN90. 
It  found  that  SAE  J1383  JUNQO  was 
smtable  for  incandescent  Ught  sources 
where  lumen  drop  off  occiu^  at  a 
relatively  steady  rate  over  life,  but  that 
HID  system  liunens  drop  rapidly  during 
the  initial  burning  hours  and  then,  later. ' 
tend  toward  a  more  level  rate  of  drop. 
In  Koito's  view.  Appendix  B  is  not 
necessary.  It  beUeves  that  all  Ught 
source  submittals  to  part  564.  including 
HIDs.  and  regardless  of  the  rated 
laboratory  Ufe.  should  contain  the 
information  required  in  Appendix  A.  It 
indicated  that  the  life  in  hours  of  an  HID 
Ught  source  will  vary  with  the  ballasts 
combined  with  it.  Therefore,  Ufe  in 
hours  for  an  HID  Ught  source  is 
essentially  meaningless  if  the  original 
ballast  is  changed  to  another  type  of 
baUast.  NHTSA  understands  this.  It  is 
for  this  reason  that  NHTSA  is  adopting 
the  language  proposed  in  the  NPRM  that 
Item  in  of  Appendix  B  specifies  the 
rated  laboratory  Ufe  of  the  Ught  source/ 
baUast  combination  instead  of  that  of 
the  Ught  source  alone.  Item  IV  of 
Appendix  B  of  this  final  rule  reflects 
this  requirement.  Appendix  B  was 
specifically  intended  to  accommodate 
all  ballasts  that  are  functionally 
interchangeable  with  a  Ught  source  but 
different  in  design.  New  paragraph 
S7.7(e)(4)  of  Standard  No.  108,  adopted 
in  this  final  rule,  requires  that  each 
baUast  filed  with  a  Ught  source  bear 
permanent  markings  that  indicate  the 
rated  laboratory  Ufe  of  the  combination. 
Any  part  564  submittal  for  a  Ught  source 
requiring  ballasts  for  operation  must 
include  information  that  specifically 
identifies  all  baUasts  that  will  be  used 
with  the  light  source.  Substitution  of  a 
ballast  other  than  that  identified  with 
the  light  source  in  part  564  is  not 
permitted. 

It  is  important  that  ballast  information 
be  submitted.  NHTSA  considers  the 
electronic  ballast  along  with  the 
transparent  envelope  containing  a 
specific  mixture  of  gases  under  pressure 
(the  discharge  bulb)  to  be  an  integral 
part  of  the  light  soiut»  system,  although 
the  bulb  and  ballast  may  be  separate 
components.  Furthermore,  in 
determining  compliance  with  Standard 
No.  108,  testing  of  the  light  source 


without  a  designated  ballast  would  be 
difficult  if  not  impossible. 

NHTSA  has  decided  not  to  act  upon 
Koito's  recommendation  that  aU  Ught 
source  submittals  (including  HID)  be 
required  to  fulfill  all  informational 
requirements  of  Appendix  A.  The  intent 
of  Appendix  A  is  to  ensure  that 
sufficient  technical  information  is 
available  to  replacement  Ught  source 
manufacturera  so  that  they  may 
manufacture  identical  replacement  Ught 
sources.  NHTSA  has  decided  that 
requiring  the  Appendix  B  submitter  to 
provide  all  the  information  required  in 
Appendix  A  is  unnecessary  if  the 
manu&cturer  provides  rated  laboratory 
Ufe  data  supporting  a  Ught  source  and 
ballast  Ufe  of  2.000  hours  or  more. 

Ford  recommended  that  Section  I  of 
Appendix  A  be  added  to  Appendix  B 
("Filament  Position  Dimensions  and 
Tolerances  Using  Either  Direct  Filament 
Dimensions  or  the  Three  Dimensional 
Filament  Tolerance  Box").  Ford  also 
recommended  that  Appendix  B  require 
specification  of  the  electrode  position 
dimensions  and  tolerances  for  Ught 
sources  using  excited  gas  mixtiues  as 
filaments.  Ford  stated  that  the  mid-point 
of  the  electrode  separation  distance 
would  provide  a  comparable  dimension 
"A"  of  Figure  8  to  be  utiUzed  in 
Standard  No.  108's  section  S9  Deflection 
test  for  replaceable  lig^t  sources. 
NHTSA  concurs  virith  this 
recommendation  since,  as  Ford  stated, 
the  mid-point  of  the  electrode 
separation  distance  would  provide  a 
comparable  dimension  "A"  which  is 
required  to  support  the  bulb  deflection 
test  for  replaceable  Ught  sources  (S9). 
NHTSA  bias  accordingly  amended 
Section  I  of  Appendix  B  as  adopted. 

Finally,  the  reader  should  note  that 
the  conforming  amendments  to 
paragraphs  564.5(a)  and  (c)  reflect  the 
agency's  recent  amendment  of 
paragraph  S7.7  of  Standard  No.  108  and 
564.5(a)  and  (c)  to  transfer  HB  type 
replaceable  Ught  sources  to  Docket  No. 
93-11  (November  28.  1995;  60  FR 
58522). 

Comments  in  Opposition 

nHS  opposed  the  rulemaking  action 
because  HID  light  soiuces  are  more 
expensive  to  replace  than  other  Ught 
sources  and  recommended  that  the 
agency  not  permit  the  use  of 
increasingly  expensive  Ughting  systems 
on  motor  vehicles  without  conducting  a 
parallel  rulemaking  to  reinstate  a  no- 
damage  5  mph  bumper  standard. 
Advocates,  too,  beUeved  that  the 
replacement  cost  for  HID  headlamp 
systems  ought  to  be  a  central 
consideration  of  this  rulemaking. 
NHTSA  notes  that  HID  Ught  sources  are 


permitted  in  integral  beam  lighting 
systems,  and  will  continue  to  be  so  used 
even  if  they  are  not  permitted  in 
replaceable  bulb  systems.  However,  the 
proposal  to  allow  them  in  such  systems 
is  being  adopted  because  there  are  no 
safety  disbenefits  in  aUowing  them.  The 
use  of  replaceable  Ught  source  HID 
Ughting  systems  as  an  alternative  to 
non-replaceable  ones  or  to  resistive 
element  type  filament  Ughting  systems 
is  an  issue  of  the  marketplace,  not  of 
safety. 

Advocates  disagreed  with  NHTSA 
that  this  rulemaking  would  reduce  costs 
both  to  manufacturera  and  ccHisimaera. 
In  its  view.  NHTSA's  rationale  for  cost 
reduction  is  based  upon  the  fact  that 
HID  headlamps  might  not  have  to  be 
replaced  for  the  Ufe  of  the  vehicle  and 
consequentiy  is  not  an  adequate 
evaluation  of  the  costs  and  benefits 
accruing  to  consumers  fit>m  the 
institution  of  HID  headlamp  systems. 

NHTSA's  rationale  for  cost  reduction 
is  intended  in  the  context  of  HID 
headlamp  systems.  In  an  integral  beam 
system  using  HIDs,  aU  headlamp  parts 
must  be  replaced  when  a  component 
fails  or  is  damaged,  even  for  something 
as  simple  as  a  cracked  lens.  Allowing 
HID's  to  be  used  in  replaceable  bulb 
headlamp  systems  would  permit 
separabiUty  and  the  replat^ment  of 
individual  components  at  significant 
cost  savings  to  ihe  constuner.  Repair 
costs  for  damaged  HID  headlamps  ought 
to  be  significantiy  reduced  if  lamp 
bodies,  discharge  bulbs  and  ballasts  can 
be  individually  serviced,  instead  of 
being  replaced  as  part  of  a  headlamp 
assembly.  In  addition,  it  is  probable  that 
minor  damage  woiUd  be  repaired  (such 
as  a  cracked  lens)  that  could  degrade 
headlamp  performance  if  there  is  an 
economic  incentive  not  to  defer 
correction  until  required  to  do  so,  either 
by  faiUng  performance  or  state  motor 
vehicle  inspection. 

Advocates  also  argued  that  the 
rulemaking  was  mischaracterized  as 
"non-significant."  The  rulemaking  is 
properly  characterized  under  DOT 
poUcies  and  procedures.  The  final  rule 
prescribes  an  alternative,  optional, 
headUghting  system,  and  results  in  no 
additional  costs  or  burdens  upon  any 
regulated  person  or  upon  the  pubUc. 

Finally,  Advocates  disagreed  with  the 
agency's  decision  not  to  regulate 
ultraviolet  radiation  (UV)  and  electric 
shock,  and  recommended  that  a 
supplementary  NPRM  be  issued 
addressing  the  possible  threat  to  human 
health  and  safety  through  UV  emissions 
and  high  voltages. 

There  appears  to  be  no  current  need 
to  do  so.  other  than  requiring  a  warning 
maiiung  on  the  ballast.  NHTSA 


addressed  these  concerns  in  the 
preamble  to  the  proposal  (see  60  FR  at 
31942).  In  that  discussion.  NHTSA 
noted  that  SAE  J2009  recognizes  UV 
radiation  and  electric  shock  as  potential 
safety  hazards.  To  addre»  the  hazard  of 
UV  radiation,  the  lighting  community 
has  developed  HID  bulbs  that  include 
an  additional  transparent  envelope 
which  is  a  UV  filter.  Other  innovative 
design  solutions  are  being  considered  to 
prevent  UV  emissions.  The  need  for 
high  voltage  shock  safety  is  also 
recognized  by  the  SAE  document.  These 
are  design  and  testing  issues  for  the 
manufe^\irer.  NHTSA  wiU  monitor 
them  and  propose  rulemaking  if  it 
appears  to  be  required  for  health  and 
safety. 

Effective  Dale 

Since  the  final  rule  does  not  impose 
any  additional  burden  and  is  intended 
to  afford  an  alternative  to  existing 
requirements,  it  is  hereby  foimd  that  an 
effective  date  earUer  than  180  days  after 
issuance  of  the  final  rule  is  in  the  pubUc 
interest.  The  final  rule  (i.e.,  the 
amendments  to  the  Code  of  Federal 
Regulations  and  the  requirements 
specified  therein)  is  effective  30  days 
after  its  pubUcation  in  the  Federal 
Register. 

Rulemaking  Anafyaes 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  has  not  been 
reviewed  under  Executive  Order  12866. 
It  has  been  determined  that  the 
rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  poUcies  and  procedures.  The 
effect  of  the  rulemaking  action  is  to 
allow  an  alternative  headUghting 
system.  It  will  not  impose  any 
additional  burden  upon  any  person.  The 
final  rule  will  reduce  costs  both  to 
manufacturers  and  consumers.  Because 
baUasts  will  no  longer  have  to  be 
integral  with  the  Ught  source, 
manufactxuers  may  use  a  simpler,  less 
expensive  connector.  Consumers  may 
replace  separate  elements  of  an  HID- 
replaceable  Ught  source  headlamp 
system  as  compared  with  the  present 
regulation  which  requires  replacement 
of  the  whole  unit.  Impacts  of  the  rule 
are,  therefore,  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  FlexibiUty 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
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effect  upon  a  substantial  number  of 
small  entities.  Motor  vehicle  and 
lighting  equipment  manufacturers  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  as  the  price  of  new  motor 
vehicles  will  noi  be  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalisitl) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federalism."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  PoUcy  Act.  The 
rulemaking  action  will  not  have  a 
significant  effect  upon  the  environment 
as  it  does  not  affect  the  present  method 
of  manufacturing  motor  vehicle  lighting 
equipment. 

Civil  Justice  Reform 

This  rulemaking  action  will  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Under  49  U.S.C. 
30163,  a  procedure  is  set  forth  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Paperwork  Reduction  Act 

The  reporting  and  record  keeping 
requirement  associated  with  part  564 
have  been  approved  by  the  Office  and 
Management  and  Budget  in  accordance 
with  44  U.S.C.  chapter  35.  The  OMB 
control  number  is  2127-  0563. 

List  of  Subjects  in  49  CFR  Parts  564  and 
571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  parts  564  and  571  are  amended  as 
follows: 


PART  564— REPLACEABLE  UQHT 
SOURCE  INFORMATION 

1.  The  authority  citation  for  part  564 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30166;  delegation  of  authority  at  49 
CFR  1.50. 

2.  Section  564.1  is  revised  to  read  as 
set  forth  below. 

§564.1    Scope. 

This  part  requires  the  submission  of 
dimensional,  electrical  specification, 
and  marking/designation  information, 
as  specified  in  Appendix  A  and 
Appendix  B  of  this  part,  for  original 
equipment  replaceable  light  sources 
used  in  motor  vehicle  headlighting 
systems. 

3.  Section  564.2  is  revised  to  read  as 
set  forth  below. 

§564.2    Purposes. 

The  purposes  of  this  part  are  achieved 
through  its  Appendices: 

(a)  The  purposes  of  Appendix  A  of 
this  part  are  to  ensvire 

(1)  The  availabiUty  to  replacement 
light  source  manufacturers  of  the 
manufacturing  specifications  of  original 
equipment  li^t  sources  so  that 
replacement  Ught  sources  are 
interchangeable  with  original 
equipment  Ught  sources  and  provide 
equivalent  performance,  and 

(2)  That  redesigned  or  newly 
developed  light  sources  are  designated 
as  distinct,  different,  and 
noninterchangeable  with  previously 
existing  light  sources. 

(b)  The  purposes  of  Appendix  B  of 
this  part  are  to  ensure 

(1)  That  original  equipment  light 
sources  are  replaceable  and  that 
replacement  light  sources  provide 
equivalent  performance,  and 

(2)  That  redesignated  or  newly 
developed  light  sources  are  designated 
as  distinct,  different,  and 
noninterchangeable  with  previously 
existing  light  sources. 

4.  Section  564.5  (a),  (b),  (c).  (d) 
introductory  text  and  (d)(1)  are  revised 
to  read  as  set  forth  below. 

§  564.5    Information  filing;  agency 
processing  of  filings. 

(a)  Each  manufacturer  of  a  motor 
vehicle,  original  equipment  headlamp, 
or  original  equipment  headlamp 
replaceable  light  source,  which  intends 
to  manufacture  a  replaceable  light 
source  as  original  equipment  or  to 
incorporate  a  replaceable  light  source  in 
its  headlamps  or  motor  vehicles,  shall 
furnish  the  information  specified  in 
Appendix  A.  If  the  rated  laboratory  life 
of  the  light  source  is  not  less  than  2.000 


hours,  the  manufacturer  shall  furnish 
the  information  specified  in  either 
Appendix  A  or  Appendix  B  of  this  part. 
Information  e^all  be  furnished  to: 
Associate  Administrator  for  Safety 
Performance  Standards.  National 
Hi^way  Traffic  Safety  Administration, 
400  Seventh  Street  SW,  Washington. 
DC.  20590.  Attn:  Replaceable Li^t 
Source  Information  Docket  No.  93-11 
(unless  the  agency  has  already  filed 
such  information  in  Docket  No.  93-11). 

(b)  The  manufacturer  shall  submit 
such  information  not  later  than  60  days 
before  it  intends  to  begin  the 
manufacture  of  the  replaceable  light 
source  to  which  the  information  applies, 
or  to  incorporate  the  light  source  into  a 
headlamp  or  motor  vehicle  of  its 
manufacture.  Each  submission  shall 
consist  of  one  original  set  of  information 
and  10  legible  reproduced  copies,  all  on 
8  V2  by  1 1  -inch  paper. 

(c)  The  Associate  Administrator 
promptly  reviews  each  submission  and 
informs  the  manufacturer  not  later  than 
30  days  after  its  receipt  whether  the 
submission  has  been  accepted.  Upon 
acceptance,  the  Associate  Administrator 
files  the  information  in  Docket  No.  93- 
11.  The  Associate  Administrator  does 
not  accept  any  submission  that  does  not 
contain  all  the  information  specified  in 
Appendix  A  or  Appendix  B  of  this  part, 
or  whose  accompanying  information 
indicates  that  any  new  light  soiure 
which  is  the  subject  of  a  submission  is 
interchangeable  with  any  replaceable 
light  source  for  which  the  agency  has 
previously  filed  information  in  Docket 
No.  93-11. 

(d)  A  manufacturer  may  request 
modification  of  a  light  source  for  which 
information  has  previously  been  filed  in 
Docket  No.  93-11,  and  the  submission 
shall  be  processed  in  the  manner 
provided  by  §  564, 5(c).  A  request  for 
modification  shall  contain  the 
following: 

(1)  All  the  information  specified  in 
Appendix  A  or  Appendix  B  of  this  part 
that  is  relevant  to  the  modification 
jequested, 
•        «        •        *        * 

5.  Part  564  is  amended  by  revising  the 
heading  for  section  I  and  adding 
Paragraph  D  to  Section  I  of  Appendix  A 
to  read  as  set  forth  below. 

Appendix  A — Information  to  be 
Submitted  for  Replaceable  Light 
Sources 

I.  Filament  or  Discharge  Arc  Position 
Dimensions  and  Tolerances  Using 
Either  Direct  Filament  or  Discharge  Arc 
Dimensions  or  the  Three  Dimensional 
Filament  or  Discharge  Arc  Tolerance 
Box. 


D.  For  a  light  source  using  excited  gas 
mixtures  as  a  filament,  necessary 
fiducial  information  and  specifications 
including  electrode  position  dimensions 
and  tolerance  information  that  provide 
similar  location  and  characteristics 
information  required  by  paragraphs  A, 
B.  and  C  of  this  section  I  for  light 
sources  using  a  resistive  type  filament. 

*  •        •        *        » 

6.  Part  564  is  amended  by  revising 
Section  K  of  Appendix  A  to  read  as  set 
forth  below. 

Appendix  A — Information  to  be 
Submitted  For  Replaceable  Light 
Sources 

*  *        *        *        » 

IX.  All  other  information,  dimensions 
or  performance  specifications  necessary 
for  interchangeability,  replaceability,  or 
system  test  purposes  not  listed  in 
sections  I  thuough  VIII.  If  a  ballast  is 
required  for  operation,  a  complete 
listing  of  the  requirements  and 
parameters  between  the  Ught  source  and 
ballast,  and  ballast  and  the  vehicle  shall 
also  be  provided. 

7.  Part  564  is  amended  by  adding 
Appendix  B  to  read  as  set  forth  below. 

Appendix  B — Information  to  be 
Sulmiitted  for  Long  Life  Rqilaceable 
Light  Sources  of  Limited  Definition 

I.  Filament  or  Discharge  Arc  Position 
Dimensions  and  Tolerances  Using 
Either  Direct  Filament  or  Discharge  Arc 
Dimensions  or  the  Three  Dimensional 
Filament  Discharge  Arc  Tolerance  Box. 

A.  Lower  beam  filament  or  discharge 
arc  dimensions  or  filament  or  discharge 
arc  tolerance  box  dimensions  and 
relation  of  these  to  the  bulb  base 
reference  plane  and  centerline. 

1.  Axial  location  of  the  filament  or 
discharge  arc  centerline  or  the  filament 
or  discharge  arc  tolerance  box  relative  to 
the  bulb  base  reference  plane. 

2.  Vertical  location  ofme  filament  or 
discharge  arc  centerline  or  the  filament 
or  discharge  arc  tolerance  box  relative  to 
the  bulb  base  centerline. 

3.  Transverse  location  of  the  filament 
or  discharge  arc  centerline  or  the 
filament  or  discharge  arc  tolerance  box 
relative  to  the  bulb  base  centerline. 

4.  Filament  or  discharge  arc  tolerance 
box  dimensions,  if  used. 

B.  Upper  beam  filament  or  discharge 
arc  dimensions  or  the  filament  or 
discharge  arc  tolerance  box  dimensions 
and  relation  of  these  to  the  bulb  base 
reference  plane  and  centerline. 

1.  Axial  location  of  the  filament  or 
discharge  arc  centerUne  or  the  filament 
or  discharge  arc  tolerance  box  relative  to 
the  bulb  base  reference  plane. 

2.  Vertical  location  of^e  filament  or 
discharge  arc  centerline  or  the  filament 


or  discharge  jux:  tolerance  box  relative  to 
the  bulb  base  centerline. 

3.  Transverse  location  of  the  filament 
or  discharge  arc  centerline  or  the 
filament  or  discharge  arc  tolerance  box 
relative  to  the  bulb  base  centerline. 

4.  Filament  or  discharge  arc  tolerance 
box  dimensions,  if  used. 

C.  If  the  replaceable  light  source  has 
both  a  lower  beam  and  upper  beam 
filament  or  discharge  arc.  the 
dimensional  relationship  between  the 
two  filament  or  discharge  arc 
centerlines  or  the  filament  or  discharge 
arc  tolerance  boxes  may  be  provided 
instead  of  referencing  the  upper  beam 
filament  or  discharge  arc  centerline  or 
filament  or  discharge  arc  tolerance  box 
to  the  bulb  base  centerline  or  reference 
plane. 

D.  For  a  Ught  source  using  excited  gas 
mixtures  as  a  filament,  necessary 
fiducial  information  and  specifications 
including  electrode  position 
dimensions,  and  tolerance  information 
that  provide  similar  location  and 
characteristics  information  required  by 
paragraphs  A,  B,  and  C  of  this  section 

!  for  Ught  sources  using  a  resistive  type 
filament 

II.  Bulb  Base  Interchangeability 
Dimensions  and  Tolerance. 

A.  Angular  locations,  diameters,  key/ 
keyway  sizes,  and  any  other 
interchangeabiUty  dimensions  for 
indexing  the  bulb  base  in  the  bulb 
holder. 

B.  Diameter,  width,  depth,  and 
surface  finish  of  seal  groove,  surface,  or 
other  pertinent  sealing  features. 

C.  Diameter  of  the  bulb  base  at  the 
interface  of  the  base  and  its 
perpendicular  reference  surface. 

D.  Dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb 
holder  such  as  tabs,  keys,  keyways, 
siu-face,  etc 

ni.  Bulb  Holder  InterchangeabiUty 
Dimensions  and  Tolerances. 

A.  Mating  angular  locations, 
diameters,  key/keyway  sizes,  any  other 
interchangeabiUty  dimensions  for 
indexing  the  bulb  base  in  the  bulb 
holder. 

B.  Mating  diameter,  wridth,  depth,  and 
surface,  or  other  pertinent  sealing 
features. 

C.  Mating  diameter  of  the  bulb  holder 
at  the  interface  of  the  bulb  base  aperture 
and  its  perpendicular  reference  surface. 

D.  Mating  dimensions  of  features 
related  to  retention  of  the  bulb  base  in 
the  bulb  holder  such  as  tabs,  keys, 
kejrways,  surface,  or  any  other 
characteristics  necessary  for  mating 
dimensions. 

rv.  Electrical  Specifications  for  Each 
Light  Source  that  Operates  With  a 


BaUast  and  Rated  Life  of  the  Light 
Source/Ballast  Combination. 

A.  Maximum  power  (in  watts). 

B.  Limiinous  Flux  (in  lumens). 

C.  Rated  laboratory  Ufe  of  the  light 
source/baUast  combination  (not  less 
than  2,000  hours). 

V.  AppUcable  to  Light  Sources  that 
Operate  With  a  Source  Voltage  Other 
Than  12.8  Volts  Direct  Current,  and 
Vfhen  a  Proprietary  Ballast  Must  Be 
Used  With  the  Light  Source. 

A.  Manufacturer's  part  number  for  the 
ballast. 

B.  Any  other  characteristics  necessary 
for  system  operation. 

VI.  Bulb  Markings/Designation— ANSI 
Number,  ECE  Identifier.  Manufacturer's 
Part  Number,  Individual  or  in  Any 
Combination. 

Vn.  All  other  identification, 
dimensions  or  performance 
specifications  necessary  for 
replaceabiUty  or  systems  test  not  Usted 
in  sections  I  through  VI. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  i>art  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117.  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.108  is  amended  by: 

(a)  adding  a  definition  of  "Filament" 
in  alphabetical  order  to  section  S4, 
deleting  the  definition  of  "Seasoning" 
in  Section  S4,  and  revising  the 
definition  of  "Replaceable  Ught  source" 
in  section  S4  to  read  as  set  forth  below, 

(b)  revising  paragraph  S7.7  (a),  (b),  (c), 
and  (d),  and  adding  new  paragraphs 
S7.7  (e).  (f).  and  (g)  to  read  as  set  forth 
below,  and 

(c)  revising  section  S8  to  read  as  set 
forth  below: 

§571.106    Motor  Vehicle  Safety  StMKted 
No.  106  l^mps,  RenecUve  Devices,  and 
Assodatsd  Equipment 

•        •        •        •        * 

54.  •   *   • 

Filament  means  that  part  of  the  Ught 
source  or  light  emitting  element(s).  such 
as  a  resistive  element,  the  excited 
portion  of  a  specific  mixtiue  of  gases 
under  pressure,  or  any  part  of  other 
energy  conversion  sources,  that 
generates  radiant  energy  which  can  be 
seen. 


Replaceable  light  source  means  an 
assembly  of  a  capsule,  base,  and 
terminals  that  is  designed  to  conform  to 
the  requirements  of  Appendix  A  or 
Appendix  B  of  part  564  Replaceable 
Light  Source  Information  of  this 
Chapter. 
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S7.7*   *   * 

(a)  If  other  than  an  HB  Type,  the  light 
source  shall  be  marked  with  the  bulb 
marking  designation  specified  for  it  in 
comphance  with  Appendix  A  or 
Appendix  B  of  part  564  of  this  chapter. 
The  base  of  each  HB  Type  shall  be 
marked  with  its  HB  Type  designation. 
Each  replaceable  light  source  shall  also 
be  marked  with  the  symbol  DOT  and 
with  a  name  or  trademark  in  accordance 
with  paragraph  S7.2. 

(b)  The  measurement  of  maximum 
power  and  luminous  flux  that  is 
submitted  in  compliance  with 
Appendix  A  or  Appendix  B  of  part  564 
of  this  chapter  shall  be  made  in 
accordance  with  this  paragraph.  The 
filament  or  discharge  arc  shall  be 
seasoned  before  measurement  of  either. 
Measurement  shall  be  made  with  the 
direct  current  test  voltage  regulated 
within  one  quarter  of  one  percent.  The 
test  voltage  shall  be  12. 8v.  The 
measurement  of  luminous  flux  shall  be 
in  accordance  with  the  Illuminating 
Engineering  Society  of  North  America. 
LM-45,  lES  Approved  Method  for 
Electrical  and  Photometric 
Measurements  of  General  Service 
Incandescent  Filament  Lamps  (April 
1980);  shall  be  made  with  the  black  cap 
installed  on  Type  HBl.  Type  HB2.  Type 
HB4.  and  Type  HB5,  and  on  any  other 
replaceable  light  source  so  designed; 
and  shall  be  made  with  the  electrical 
conductor  and  light  source  base 
shrouded  with  an  opaque  white  cover, 
except  for  the  portion  normally  located 
within  the  interior  of  the  lamp  housing. 
The  measurement  of  luminous  flux  for 
the  Types  HB3  and  HB4  shall  be  made 
with  the  base  covered  with  a  white 
cover  as  shown  in  the  drawings  for 
Types  HB3  and  HB4  filed  in  Docket  No. 
93-11.  (The  white  cover  is  used  to 
eliminate  the  likelihood  of  incorrect 
lumen  measurement  that  will  occur 
should  the  reflectance  of  the  light 
source  base  and  electrical  connector  be 
low). 

(c)  The  capsule,  lead  wires  and/or 
terminals,  and  seal  on  each  Type  HBl, 
Type  HB3,  Type  HB4.  and  Type  HB5 
light  source,  and  on  any  other 
replaceable  light  source  which  uses  a 
seal,  shall  be  installed  in  a  pressure 
chamber  as  shown  in  Figure  25  so  as  to 
, provide  an  airtight  seal.  The  diameter  of 
the  aperture  in  Figure  25  on  a 
replaceable  light  source  (other  than  an 
HB  Type)  shall  be  that  dimension 
furnished  for  such  light  source  in 
compliance  with  Appendix  A  or 


Appendix  B  of  part  564  of  this  chapter. 
An  airtight  seal  exists  when  no  air 
bubbles  appear  on  the  low  pressure 
(connector)  side  after  the  light  source 
has  been  immersed  in  water  for  one 
minute  while  inserted  in  a  cylindrical 
apertiu*  specified  for  the  lig^t  source, 
and  subjected  to  an  air  pressure  of 
70kPa  (10  P.S.I.G.)  on  the  glass  capsule 
side. 

(d)  The  measurement  of  maximum 
power  and  luminous  flux  that  is 
submitted  in  compliance  with  section 
VII  of  Appendix  A  of  part  564  of  this 
chapter,  or  section  IV  of  Appendix  B  of 
part  564  of  this  chapter,  shall  be  made 
with  the  direct  current  test  voltage 
regulated  within  one  quarter  of  one 
percent.  The  test  voltage  shall  be  12.8v. 
The  measurement  of  luminous  flux  shall 
be  in  accordance  with  the  Illuminating 
Engineering  Society  of  North  America, 
LM  45;  IBS  Approved  Method  for 
Electrical  and  Photometric 
Measurements  of  General  Service 
Incandescent  Filament  Lamps  (April 
1980).  The  filament  of  a  replaceable 
Ught  source  shall  be  seasoned  before 
such  measurement.  The  white  covers 
are  used  to  eliminate  the  likelihood  of 
incorrect  lumens  measurement  that  will 
occur  should  the  reflectance  of  the  hght 
source  base  and  electrical  connector  be 
low. 

(1)  For  a  Ught  source  with  a  resistive 
element  type  filament,  seasoning  of  the 
light  source  shall  be  made  in  accordance 
with  section  2.9  of  SAE  Standard  )1383 
APR85  Performance  Requirements  for 
Motor  Vehicle  Headlamps.  The 
measurement  of  luminous  flux  shall  be 
made  with  the  black  cap  installed  on 
Type  HBl,  Type  HB2,  Type  HB4.  and 
Type  HB5  light  sources,  and  on  any 
other  replaceable  Ught  source  so 
designed,  and  shall  be  made  with  the 
electrical  conductor  and  light  source 
base  shrouded  with  an  opaque  white 
colored  cover,  except  for  the  portion 
normally  located  within  the  interior  of 
the  lamp  housing.  The  measurement  of 
luminous  flux  for  Type  HB3  and  Type 
HB4  shall  be  made  with  the  base 
covered  with  the  white  cover  showrn  in 
the  drawings  for  Types  HB3  and  HB4 
filed  in  Docket  No.  93-11. 

(2)  For  a  light  source  using  excited  gas 
mixtures  as  a  filament  or  discharge  arc, 
seasoning  of  the  light  source  system, 
including  any  ballast  required  for  its 
operation,  shall  be  made  in  accordance 
with  section  4.0  of  SAE  Recommended 
Practice  J2009  FEB93  Discharge 
Forward  Lighting  Systems.  With  the  test 


voltage  applied  to  the  ballast  input 
terminals,  the  measurement  of  luminous 
flux  shall  be  made  with  the  black  cap 
installed,  if  so  designed,  and  shall  be 
made  with  an  opaque  white  colored 
cover,  except  for  the  portion  normally 
located  within  the  interior  of  the  lamp 
housing. 

(e)  If  a  ballast  is  required  for 
operation,  each  ballast  shall  bear  the 
following  permanent  markings: 

(1)  Name  or  logo  of  ballast 
manufacturer; 

(2)  Ballast  part  number  or  unique 
identification; 

(3)  Part  number  or  other  unique 
identification  of  the  light  source  for 
which  the  ballast  is  designed; 

(4)  Rated  laboratory  life  of  the  light 
source/ballast  combination,  if  the 
information  for  the  light  soiuce  has  been 
filed  in  Appendix  B  of  part  564  of  this 
chapter; 

(5)  A  warning  that  ballast  output 
voltage  presents  the  potential  for  severe 
electrical  shock  that  could  lead  to 
permanent  injury  or  death; 

(6)  Ballast  output  power  in  watts  and 
output  voltage  in  rms  volts  AC  or  DC; 
and 

(7)  The  symbol  'DOT'." 

(f)  For  light  sources  that  use  excited 
gas  mixtures  as  a  filament  or  discharge 
arc.  the  "rated  laboratory  Ufe"  shall  be 
determined  in  accordance  with  sections 
4.3  and  4.9  of  SAE  Recommended 
Practice  J2009  FEB93  Forward 
Discharge  Lighting  Systems. 

(g)  After  the  force  deflection  test 
conducted  in  accordance  with  S9.  the 
permanent  deflection  of  the  glass 
envelope  shall  not  exceed  0.13  mm  in 
the  direction  of  the  applied  force. 

•        *        •        •        * 

S8     Tesfs  and  Procedures  for  Integral 
Beam  and  Replaceable  Bulb 
Headlighting  Systems.  When  tested  in 
accordance  with  the  following 
procedures,  each  integral  beam 
headlamp  shall  meet  the  requirements 
of  paragraph  37. 4,  and  each  replaceable 
bulb  headlamp  shall  meet  the 
requirements  of  paragraph  S7.5.  Ballasts 
required  to  operate  specific  gas  mixture 
light  sources  shall  be  included  in  the 
tests  specified  in  paragraphs  88.1  and 
S8.4  though  S8.7. 
***** 

Issued  on:  April  25. 1996. 
Ricardo  Martinez. 
Administrator. 
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mle  making  prior  to  the  adoption  of  the  final 
njies. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1210 

Petition  CP  96-1  RequesUng  a  Cliild- 
Resistance  Standard  for  Multi-Purpoae 
Ugliters 

AGB4CY:  Consumer  Product  Safiety 
Commission. 

ACTION:  Petition  for  rulemaking. 

summary:  Judy  L.  Carr  has  petitioned 
the  Commission  to  begin  a  rulemaking 
proceeding  to  amend  the  Safety 
Standard  for  Cigarette  Lighters,  16  CFR 
part  1210,  so  it  would  apply  to  a  "multi- 
purpose" lighter.  The  Commission 
solicits  written  comments  concerning 
the  petition  frnm  all  interested  parties. 

DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  July  8, 1996. 

ADDRESSES:  Comments  on  the  petition 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207, 
telephone  (301)  504-0800,  or  delivered 
to  the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  room  502, 
4330  East-West  Highway,  Bethesda 
Maryland  20814.  Comments  should  be 
captioned  "Petition  CP  96-1  for  Child- 
Resistant  Multi-Purpose  Lighters." 
Copies  of  the  petition  are  available  by 
writing  or  calling  the  Office  of  the 
Secretary. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Rockelle  S.  Hammond,  Docket  Control 
Specialist,  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission, 
Washington.  DC  20207;  telephone:  (301) 
504-0800  ext.  1232. 

SUPPLBMBfTARY  INFORMATION:  The 
Commission  has  docketed 
correspondence  ftt>m  Judy  L.  Carr  as  a 
petition  for  rulemaking  under  the 
Consumer  Product  Safety  Act  ("CPSA"). 
Ms.  Carr  asks  that  the  Commission  begin 
a  rulemaking  proceeding  to  amend  the 
Safety  Standard  for  Cigarette  Lighters, 
16  C.F.R  §  1210.  so  that  the  standard 


would  apply  to  a  particular  "multi- 
purpose" lighter. 

lliis  type  of  product  is  commonly 
purchased  for  lighting  charcoal  or  gas 
grills  and  fireplaces.  The  particular 
product  referred  to  by  the  petiti<Hier  is 
a  butane-fueled  lighter  with  a  handle,  a 
trigger  for  actuating  the  lighting 
mechanism  and  fiiel  flow,  and  a  long 
nose  from  which  the  flame  extends.  The 
device  has  a  "safety"  that  can  be 
manually  moved  to  the  "off"  position  to 
block  actuation  of  the  trigger.  If  the 
Commission  grants  the  petition,  the 
rulemaking  would  develop  a  generic 
description  of  the  product  to  be 
regulated,  in  order  to  cover  similar 
products  made  by  others.  For  the 
purposes  of  this  notice,  the  product 
category  will  be  referred  to  as  "multi- 
purpose lighters." 

The  cigarette  lighter  safety  standard 
requires  that  lighters  sub)ect  to  the 
standard  have  child-resistant  features  to 
prevent  operation  by  most  children 
under  age  5.  The  child-resistant 
mechanism  must  reset  itself 
automatically  after  each  operation  of  the 
lighter's  ignition  mechanism.  16  CFR 
1210.3(b)(1).  However,  multi-purpose 
lighters  are  clUTgntly  excluded  from  the 
cigarette  lighter  regulation.  See  16  CFR 
1210.2(c). 

The  petition  sets  forth  facts  in  the 
form  of  petitioner's  personal  luiowledge 
of  an  incident  involving  her  children. 
Petitioner  asserts  that  her  children 
started  a  Are  while  playing  with  the 
lighter,  resulting  in  bums  to  a  4-year-old 
girl  on  over  60%  of  her  body.  The 
petition  also  contains  information 
concerning  other  incidents  where  young 
children  started  fires  using  a  multi- 
purpose lighter.  That  information  was 
obtained  by  the  petitioner  through 
discovery  in  litigation  with  the 
product's  manufacturer. 

The  Commission  solicits  comments 
on  the  issues  raised  by  the  petition.  The 
Commission  is  particularly  interested  in 
comments  on  the  following  topics: 

1.  The  types  and  numbers  of  multi- 
purpose lighters  currently  sold  to 
consumers; 

2.  The  manufacturers  and  distributors 
of  the  product; 

3.  The  number  of  persons  injured  or 
killed  in  fires  started  by  children  under 
the  age  of  5  years  using  multi-purpose 
lighters:  • 

4.  The  drcimistances  under  which 
these  injuries  and  deaths  occur. 


including  the  ages  of  the  children  who 
started  the  fires,  the  ages  of  the  victims, 
the  locations  firom  which  the  diildren 
ol^ined  the  lighters,  and  (diysical 
descriptions  of  the  products  involved 
(including  identification  of  the 
manufacturers  and  models,  if  available): 

5.  Ways  in  which  the  products  oould 
be  modified  to  be  child  resistant; 

6.  Characteristics  of  the  product  that 
could  or  should  not  be  used  to  define 
which  products  might  be  subject  to  the 
requested  rule; 

7.  Other  information  on  the  potential 
costs  and  benefits  of  the  requested  rule; 
and 

8.  Steps  that  have  been  taken  by 
industry  or  others  to  reduce  tlie  risk  of 
injuries  from  the  product. 

Comments  on  the  petition  should  be 
received  in  the  Commission's  Office  of 
the  Secretary  by  July  8, 1996.  Comments 
should  be  captioned  "Petition  CP  96-1 
for  Child-Resistant  Multi-Purpose 
Lighters." 

Interested  f>arties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  PubUc  Reading  Room, 
room  502.  4330  East- West  Highway. 
Bethesda  Maryland  20814. 

Dated:  April  29, 1996. 

Sayde  E.  Dunn, 

Secretary  of  the  Commission. 

[FR  Doc.  96-11121  Filed  5-6-96;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  ReveiHM  Service 
26  CFR  Parts  1  and  301 

[IA-41-9q 
RIN  1546-AS04 

Automatic  Extension  of  Time  for  Filing 
Individual  Income  Tax  Returns; 
Hearing  Cancellation 

AGBICY:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
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hearing  on  proposed  regulations  that 
reflect  the  new  procedures  for  obtaining 
an  automatic  extension  of  time  to  file  an 
individual  income  tax  return. 
DATES:  The  public  hearing  originally 
scheduled  for  May  8. 1996.  beginning  at 
10:00  a.m.  is  cancelled. 
F0«  FURTHER  INFORMATION  CONTACT: 
Michael  Slaughter  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPt-EMEMTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  6081  and 
6651  of  the  Internal  Revenue  Code.  A 
notice  of  proposed  rulemaking  by  cross 
reference  to  temporary  regulations  and 
notice  of  public  hearing  appearing  in 
the  Federal  Register  for  Thursday. 
January  4, 1996  (61  FR  338).  announced 
that  a  pubic  hearing  on  the  proposed 
regulations  would  be  held  on 
Wednesday,  May  8. 1996.  beginning  at 
10:00  a.m..  in  the  IRS  Auditorium.  7400 
Corridor.  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW.. 
Washington.  D.C. 

The  public  hearing  scheduled  for 
Wednesday.  May  8, 1996.  is  cancelled. 
Cynthia  E.  Grigsby. 

Chief.  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

IFR  Doc.  96-11404  Filed  S-3-96;  8:45  ami 
BILUNG  CODE  4«30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  095-0008b;  FRL-6464-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
Bart>ara  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.  


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  volatile  organic 
compound  (VCX)  emissions,  oxides  of 
nitrogen  (NOx).  and  oxides  of  sulfur 
(SOx)  from  flare  and  thermal  oxidizers. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOC.  NOx.  and  SOx  in 
accordance  with  the  goals  of  the  Clean 
Air  Act,  as  amended  in  1990  (CAA  or 
the  Act).  In  the  Final  Rules  Section  of 
this  Federal  Register,  the  EPA  is 
approving  the  state's  SIP  revision  as  a 


direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  6, 
1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
Santa  Barbara  County  Aft-  Pollution 
Control  District.  26  Castilian  Drive,  B- 
23,  Goleta,CA  93117 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento.  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1197. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Santa  Barbara 
County  Air  Pollution  Control  District 
Rule  359.  Flare  and  Thermal  Oxidizers, 
submitted  to  EPA  on  July  13. 1994  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 
Authority:  42  U.S.C.  7401-7671q. 
Dated;  April  18, 1996. 
Felicia  Marcus, 
Heffional  Administrator. 
(FR  Dcjc.  96-11207  Filed  5-6-96;  8:45  ami 
BILUNG  COOE  a6«>-S0-P 


40  CFR  Part  52 
PL-18-7-7024b;  FRL-64a6-ai 

Approval  and  Promulgation  of 
implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  On  October  21, 1993,  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  submitted  to  the  USEPA 
volatile  organic  compound  (VOC)  rules 
that  were  intended  to  satisfy  part  of  the 
requirements  of  section  182(b)(2)  of  the 
Clean  Air  Act  (Act)  amendments  of 
1990.  Specifically,  these  rules  provide 
control  requirements  for  certain  major 
sources  not  covered  by  a  Control 
Technique  Guideline  (CTG)  document. 
These  non-CTG  VOC  rules  apply  to 
sources  in  the  East  St.  Louis  ozone 
nonattainment  area  which  emit  (at 
maximum  capacity)  100  tons  of  VOC  per 
year.  These  rules  therefore  provide  an 
environmental  benefit  due  to  the 
imposition  of  control  requirements  on 
sources  emitting  greater  than  100  tons  of 
VOC  per  year  that  beloqg  to  certain 
source  categories.  The  USEPA  proposes 
to  approve  these  VOC  rules  for  major 
non-CTG  sources.  This  action  lists  the 
State  implementation  plan  revision  that 
USEPA  is  proposing  to  approve  and 
provides  an  opportunity  for  public 
comment.  A  rationale  for  approving  this 
request  is  presented  in  the  final  rules 
section  of  this  Federal  Register,  where 
USEPA  is  approving  the  revision 
request  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments  the  direct 
final  rule  will  be  withdrawn.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time.  The 
final  rule  on  this  proposed  action  will 
address  all  comments  received. 
DATES:  Comments  on  this  document 
must  be  received  by  June  6. 1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer.  Chief, 
Regulatory  Development  Section,  Air 
Programs  Branch  (AR-18J). 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 


Section,  Air  Programs  Branch  (AR-18J) 
Environmental  F^titection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATK3N  CONTACT: 

Steven  Rosenthal,  Air  Programs  Branch, 
U.S.  Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  Chicago 
address  indicated  above. 
SUPPI^MENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  February  7. 1996. 
David  A.  IJlIricli, 
Acting.  Regional  Administrator. 
(FR  Doc.  96-11203  Filed  5-6-96;  8:45  ami 
BIUJNG  COOE  a6a»-s»-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CC  DodcM  Na  92-237;  DA  96-67q 

Carrier  Identification  Codes 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  On  April  30, 1996,  the 
Commission  released  a  public  notice 
seeking  further  comments  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  (Administration  of  the 
North  American  Numbering  Plan),  CC 
Docket  No.  92-237  spedfically  on  the 
issue  of  the  appropriate  length  of  the 
transition  period  for  the  expansion  of 
carrier  identification  codes  (CICs)  from 
three  to  four  digits.  The  intended  effect 
of  this  action  is  to  seek  further 
comments  because  the  record  on  the 
NPRM  is  two  years  old,  and  significant 
events  have  occurred  since  the  record 
closed. 

DATES:  Comments  must  be  filed  on  or 
before  May  21, 1996,  and  reply 
comments  must  be  filed  on  or  before 
May  28, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Ward,  (202)  41&-2336,  Efizabeth 
Nightingale.  (202)  418-2352,  or  Mary 
DeLuca,  (202)  418-2334,  all  of  the 
Common  Carrier  Bureau,  Network 
Services  Division. 
SUPPLEMBfTARY  INFORMATION: 
Released:  April  30, 1996. 

1.  On  April  4, 1994,  the  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  (CC  Docket  No.  92-237) 


addressing  various  issues  relating  to 
administration  of  the  North  American 
Numbering  Plan  and  tentatively 
concluding,  regarding  cairier 
identification  codes  (QCs),  that  the 
industry's  plan  to  expand  Feature  Group 
D  (FGD)  CICs  from  three  to  four  digits, 
in  the  event  of  exhaust  of  the  three  digit 
codes,  was  reasonable  to  ensure  that  the 
demand  for  QCs  could  be  met. 
Administration  of  the  North  American 
Numbering  Plan,  Notice  of  Proposed 
Rulemaking,  9  FCC  Red  2068  (1994) 
(NPRM)(59  FR  24103  (05/10/94)).  The 
NPRM  also  tentatively  concluded  that 
the  transition  or  permissive  dialing 
period  for  the  expansion,  during  which 
both  three  and  four  digit  QCs  would  be 
recognized,  should  last  six  years.  The 
pleading  cycle  in  response  to  the  NPRM 
closed  on  June  30, 1994. 

2.  The  record  on  the  NPRM  is  two 
years  old,  and  significant  events  have 
occurred  since  the  record  closed:  (1) 
The  assignment  of  exclusively  four  digit 
FGD  QQ  has  begun,  and  in  turn  the 
transition  period  has  begun;  (2)  there 
has  been  an  unexpected  increase  in  the 
demand  for  QCs,  due  to  new  uses  for 
the  codes  recently  discovered  by  the 
industry;  (3)  we  now  expect  an  even 
greater  demand  for  QCs,  with  the 
anticipated  increase  in  carriers  entering 
the  market  as  a  result  of  the 
Telecommunications  Act  of  1996, 
Pub.L.  104-104,  110  Stat.  56  (1996) 
(1996  Act);  and  (4)  the  local  exchange 
carriers  are  now  obligated  to  provide 
dialing  parity  under  Section  251  of  the 
1996  Act,  see  47  U.S.C.  251(b)(3). 

3.  We  seek,  therefore,  to  refresh  the 
record  in  CC  Docket  No.  92-237 
specifically  on  the  issue  of  the 
appropriate  length  of  the  transition 
period.  Commenters  should  limit  their 
comments  to  updated  factual 
information  in  light  of  the  recent  events 
described  above.  We  ask  that  parties 
neither  simply  reiterate  their  previous 
comments  nor  raise  any  new  issues,  but 
confine  their  discussion  to  how  the 
length  of  the  transition  period  has  been 
affected,  if  at  all. 

4.  Comments  and  reply  comments  in 
response  to  this  Notice  ^ould  be  no 
more  than  10  pages,  and  otherwise  in 
compliance  with  Sections  1.415  and 
1.419  of  the  Commission's  rules. 
Comments  must  be  filed  on  or  before 
May  21, 1996,  and  reply  comments  must 
be  filed  on  or  before  May  28, 1996. 
Comments  and  reply  comments  must  be 
sent  to  the  Office  of  the  Secretary,  FCC, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  Two  copies  should  also  be  sent 
to  the  Network  Services  Division. 
Common  Carrier  Bureau,  FOC,  Room 
235,  2000  M  Stiwt,  N.W.,  Washington. 
D.C.  20554.  One  copy  should  also  be 


sent  to  the  Commission's  contractor  for 
public  service  records  duplication:  ITS, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FOC  Raference 
Center,  Room  239, 1919  M  Street.  N.W., 
Washington,  D.C.  20554.  Copies  can 
also  be  d)tained  from  ITS  at  (202)  857- 
3800. 

5.  We  will  continue  to  treat  this 
proceeding  as  non-restricted  for 
purposes  of  the  Commission's  ex  parte 
rules.  See  generally  47  CFR  §§  1.1200- 
1.1216.  Far  further  information  contact, 
David  Ward  (202/418-2336).  Elizabeth 
Nightingale  (202/418-2352).  or  Mary 
DeLuca  (202/418-2334)  of  the  Network 
Services  Division,  Common  Carrier 
Bureau. 

Federal  Communications  Commission 

Geraldine  Matke, 

Chief,  Network  Services  Division,  Common 

Carrier  Bureau. 

IFR  Doc.  96-11438  Filed  5-6-96:  8:45  ami 
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47  CFR  Part  73 

PMI  Doetol  No.  96-100;  RM-OTSq 

Radio  Brosdcasting  Sarvicss;  AmiMrst 
and  Lynchburg,  VA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Greater 
Lynchburg  Stereo  Broadcasters 
proposing  the  allotment  of  Charmel 
294A  to  Amherst,  Virginia,  and  the 
allotment  Channel  229A  to  Lynchburg, 
Virginia.  Channels  294A  and  229A  can 
be  allotted  to  Amherst  and  Lynchburg, 
respectively,  in  compliance  %vith  the 
Commission's  minimum  distance 
separation  requirements.  Channel  294A 
can  be  allotted  to  Amherst  with  a  site 
restriction  of  12.8  kilometers  (8.0  miles) 
northeast  to  avoid  short-spacing 
conflicts  with  the  licensed  site  of 
Station  WLQE(FM).  Channel  295A. 
Bedford.  Virginia,  and  with  Station 
WPXX(FM)'s  construction  permit  for 
Channel  294A  at  Semora.  North 
Carolina.  The  coordinates  for  Channel 
294A  are  37-40-36  and  78-57-19 
Channel  229A  can  be  allotted  to 
Lynchburg  without  a  site  restriction. 
The  coordinates  for  Channel  229A  at 
Lynchburg  are  37-24-49  and  79-0»-33. 
DATES:  Comments  must  be  filed  on  or 
before  June  24,  1996.  and  reply 
comments  on  or  before  July  9, 1996. 
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ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  jjarties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia.  Pepper  & 
Corazzini.  L.L.P..  1776  K  Street.  NW., 
Suite  200.  Washington,  DC  20006 
(Counsel  for  petitioner). 
FOB  FURTHER  INFORMATJON  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-100,  adopted  April  22.  1996,  and 
released  May  1. 1996.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  hic,  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  96-11327  Filed  5-6-96;  8:45  am) 
BILUNO  CODE  6712-01-F 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

p.D.  042696A] 

Summer  Flounder  and  Soup  Fishery; 
Notice  of  Availability  of  Amendment  8 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


summary:  NMFS  issues  this  document 
to  advise  that  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  8  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  and  Scup  Fisheries  (FMP)  for 
Secretarial  review  and  is  requesting 
comments  from  the  public.  Amendment 
8  would  initiate  management  measures 
for  the  scup  fishery. 
DATES:  Comments  must  be  received  on 
or  before  June  24, 1996. 
ADDRESSES:  Send  comments  to  Dr. 
Andrew  A.  Rosenberg.  Regional 
Director,  National  Marine  Fisheries 
Service.  Northeast  Regional  Office.  One 
Blackburn  Drive,  Gloucester.  MA  01930- 
3799.  Mark  the  outside  of  the  envelope 
"Comments  on  Summer  Flounder  and 
Scup  Plan." 

Copies  of  proposed  Amendment  8.  its 
Regulatory  hnpact  Review  (RIR)  and  the 
Initial  Regulatory  Flexibility  Analysis 
contained  within  the  RIR.  and  the  Final 
Environmental  Impact  Statement  are 
available  from  David  R.  Keifer. 
Executive  Director.  Mid-Atlantic 
Fishery  Management  Coimcil,  Room 
2115  Federal  Building.  300  S.  New 
Street,  Dover,  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 
SUPPI.EMENTARY  INF0RMATK3N:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  requires  that  each 
regional  fishery  management  council 
submit  any  fishery  management  plan  or 
amendment  it  prepares  to  NMFS  for 
review.  The  Magnuson  Act  also  requires 
that  NMFS,  upon  receiving  the  plan  or 
amendment  for  review,  immediately 
make  a  preliminary  evaluation  of 
whether  the  amendment  is  sufficient  to 
warrant  continued  review,  and  publish 
a  document  that  the  plan  or  amendment 
is  available  for  public  review  and 
comment.  NMFS  will  consider  the 
public  comments  received  during  the 
comment  period  in  determining 
whether  to  approve  the  plan  or 
amendment. 

Amendment  8.  if  approved,  would 
revise  the  Summer  Flounder  FMP  to 
institute  management  measures  that 
would  allow  the  scup  [Stenotomus 
chrysops]  resource  to  rebuild  over  a  7- 
year  period.  Scup  are  currently 
overexploit'.d  and  at  a  low  biomass 
level. 


Proposed  management  measures  for 
scup  in  Year  1  of  management  include: 
Dealer,  charter/ party  (dp)  vessel,  and 
operator  permits;  moratorium  vessel 
permits  for  the  directed  commercial 
fishery;  a  requirement  that  permitted 
vessels  may  sell  only  to  permitted 
dealers;  mandatory  reporting  for 
permitted  vessels  and  dealers;  escape 
vents  on  scup  pots  or  traps;  degradable 
hinges  and  fasteners  in  scup  pots  or 
traps;  and  maximum  size  for  rollers 
used  in  roller  rig  trawl  gear;  minimum 
fish  sizes  for  the  commercial  and 
recreational  fisheries;  and  minimum 
codend  mesh  requirements  when 
possessing  more  than  a  threshold  level 
of  scup  on  board.  In  Year  2  and  beyond, 
a  coastwide  quota  would  also  be 
implemented  with  Federal  commercial 
permit  holders  being  prohibited  from    , 
landing  after  the  quota  had  been 
attained,  as  well  as  a  framework  to 
allow  time/area  closures  in  order  to 
reduce  bycatch  and  prevent  quota 
overruns.  The  proposed  amendment 
also  includes  a  framework  measure  to 
allow  future  adjustments  to  minimum 
fish  sizes,  mesh  size,  and  the  threshold 
level  of  fish  on  board  that  triggers  the 
mesh  size,  and  to  implement  a 
recreational  possession  limit  and 
season. 

•     NMFS  disapproved  six  measures  in 
Amendment  8  before  publishing  this 
notice  of  availability  as  authorized 
under  section  304(a)(1)(A)  of  the 
Magnuson  Act.  These  disapproved 
measures  would:  (1)  Confer  moratorium 
permit  eligibility  upon  vessels  that  were 
re-rigging  on  January  26, 1993,  and  land 
scup  prior  to  the  implementation  of  the 
FMP;  (2)  require  vessels  to  keep  scup 
catches  of  less  than  4.000  lb  (1.814  kg) 
(the  level  at  which  the  minimum  mesh 
requirement  is  triggered)  in  100-lb 
boxes  to  enhance  enforcement;  (3) 
accept  state  dealer  permits  in  lieu  of  the 
required  Federal  permit;  (4)  deny  access 
to  the  exclusive  economic  zone  to 
vessels  fit)m  states  that  do  not 
implement  recreational  measures 
equivalent  to  those  specified  in  the 
Federal  plan;  (5)  use  state  regulations  to 
define  scup  pots  for  the  residents  of  that 
state;  and  (6)  establish  annual 
recreational  harvest  limits  and  deduct 
catches  in  excess  of  those  limits  from 
the  limits  for  the  following  year. 

Day  1  for  this  amendment  is  April  26, 
1996.  Proposed  regulations  to 
implement  this  amendment  are 
scheduled  to  be  published  within  15 
days  of  this  date. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  May  1, 1996. 
Kidiitfd  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-11271  Filed  5-2-96;  11:10  am] 
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Notices 


Fedaral  EogHtar 

Vol.  61.  No.  89 
Tuesday,  May  7.  1996 


TWs  seetioo  ol  the  FEDERAL  REGISTER 
contains  documents  other  than  njies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ot  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9»-022-l] 

National  Animal  Damage  Control 
Advisory  Committee;  Meeting 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Notice  of  meeting. 


Please  refer  to  Docket  No.  96-022-1 
when  submitting  your  statements. 

This  notice  ofmeeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

Done  in  Washington,  DC,  this  2nd  day  of 
May  1996. 
Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 
HealSi  Inspection  Service. 
IFR  Doc.  9&-11354  Filed  5-6-96;  8:45  ami 
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summary:  We  are  giving  notice  of  a 
meeting  of  the  National  Animal  Damage 
Control  Advisory  Committee. 
W>CE,  DATES,  AND  TIME  OF  MEEnNQ:  The 
meeting  will  be  held  at  the  Holiday  Inn, 
3836  East  Mulberry,  Fort  Collins,  CO, 
(970)  484—4660.  The  Committee  will 
meet  on  May  22, 1996,  from  8  a.m.  to 
5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Clay,  Director.  Operational 
Support  Staff,  ADC.  APHIS,  Suite  6B02, 
4700  River  Road  Unit  87,  Riverdale.  MD 
20737-1234. (301)  734-7921. 
SUPPLEMENTARY  INFORMATION:  The 
National  Animal  Damage  Control 
Advisory  Committee  (Committee) 
advises  the  Secretary  of  Agriculture 
concerning  policies,  program  issues, 
and  research  needed  to  conduct  the 
Animal  Damage  Control  (ADC)  program. 
The  Committee  also  serves  as  a  public 
forum  enabling  those  affected  by  the 
ADC  program  to  have  a  voice  in  the 
program's  policies. 

The  meeting  will  focus  on  research 
and  research  priorities  and  will  be  open 
to  the  public.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions.  Written 
statements  concerning  meeting  topics 
may  be  filed  with  the  Committee  before 
or  after  the  meeting  by  sending  them  to 
Mr.  William  Clay  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT,  or  may  be  filed  at  the  meeting 


Economic  Reseerch  Service 

Notice  of  Intent  To  Extend  a  Currently 
Approved  Information  Collection 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwoi-i  Reduction  Act  of  1995.  this 
notice  announces  the  Economic 
Research  Service's  (ERS)  intention  to 
extend  a  currently  approved 
information  collection  in  support  of  the 
annual  ERS  report  on  cotton  ginning 
charges,  harvesting  practices,  and 
selected  marketing  costs. 
DATES:  Comments  on  this  notice  must  be 
received  by  no  later  than  July  11. 1996. 
ADOmONAL  INFORMATION  OH  C0MMBIT8: 
Contact  Fred  Hoff,  Associate  Director, 
Information  Services  Division. 
Economic  Research  Service.  U.S. 
Department  of  Agriculture.  1301  New 
York  Avenue.  NW..  Washington.  DC 
20005^.788.  (202)  219-0511. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cotton  Ginning  Charges.  ■ 
Harvesting  Practices  and  Selected 
Marketing  Costs. 

OMB  Number:  0536-0001. 

Expiration  Date  of  Approval:  August 
31   1996. 

Type  of  Request:  hitent  to  extend 
currently  approved  information 
collection. 

Abstract:  Information  on  cotton 
ginning  charges  and  harvesting  practices 
has  been  collected  annually  from  U.S. 
cotton  gins  by  the  United  States 
Department  of  Agriculture  (USDA)  since 
1957.  This  information  is  used  by  the 
USDA  and  cotton  industry  participants 
as  a  primary  source  of  data  for  planning 
and  analysis,  and  is  not  available  in  any 
form  elsewhere.  Results  are  shown  for 
each  cotton  growing  state  detailing 


charges  paid  by  producers  for  ginning 
services,  the  proportion  of  the  crop 
harvested  by  different  harvesting 
technologies,  and  the  average  volume  of 
seed  cotton  needed  to  yield  a  standard 
480-pound  net-weight  bale.  Also, 
information  is  provided  on  the  methods 
of  temporary  seed  cotton  storage  used  in 
each  state.  All  required  information  is 
collected  from  cotton  gins  on  a  simple 
one-page  questionnaire  with  a  postage- 
paid  return  envelope  enclosed. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response. 

Respondents:  Private  ovmed  or 
cooperative  cotton  girming  facilities 
located  in  14  states. 

Estimated  Number  of  Respondents: 
1.300. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  217  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Edward  H.  Glade, 
Jr..  Commercial  Agriculture  Division. 
ERS.  (202)  219-1286. 

Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Fred  Hoff,  Associate  Director. 
Information  Services  Division. 
Economic  Research  Service.  U.S. 
Department  of  Agriculture,  1301  New 
York  Avenue.  NW..  Washington.  DC 
20005-4788.  (202)  21»-0511. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 


Signed  at  Washington.  DC,  April  18. 1996. 

SuMBOflutt, 

Administrator,  Economic  Reaearch  Service. 
(PR  Doc  96-11298  Filed  Sh-fr-96: 8:45  am] 
HLLMQ  COOK  M1»-ia-ll 

Food  Safety  and  kiapecMon  Service 

[DoetotNa96-C12N] 

Interstate  Shipment  of  Stale-inapectad 
Meet  and  Poultry  Products 

AQENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Notice;  request  for  public 

comments. 

SUMMARY:  The  1996  Farm  Bill  requires 
the  Secretary  of  Agriculture  to  submit  to 
Congress,  by  July  3. 1996. 
recommendations  concerning  the  steps 
necessary  to  achieve  interstate  shipment 
of  State-inspected  meat  and  poult^ 
products.  Under  the  Federal  Meet 
Inspection  Act  (FMIA)  and  the  Poultry 
Products  Inspection  Act  (PPIA). 
products  inspected  under  State 
programs  "at  least  equal  to"  the  Federal 
inspection  program  may  be  distributed 
only  within  State  boundaries.  FSIS  is 
requesting  comment  bom  the  public  on 
which  issues  need  to  be  addressed  in 
responding  to  the  Congressional 
directive  to  make  recommendations 
concwning  the  interstate  shipment  of 
State-inspected  products.  Possible 
issues  include,  but  are  not  limited  to: 
the  safety,  wholesomeness,  and  labeling 
of  State-inspected  products;  recall 
responsibilities;  the  administration  of 
State  programs;  the  funding  of  Federal 
oversight  of  State  inspection  programs; 
the  funding  of  Federal  assistance  to 
State  inspection  programs;  jiuisdictional 
complications;  eligibility  of  such 
products  for  export;  and  economic 
efiiacts.  The  Agency  plans  to  use  these 
comments  in  formulating  its 
recommendations  to  Congress 
concerning  State-inspected  meat  and 
poultry  products. 

DATES:  Comments  must  be  received  on 
or  before  June  6. 1996. 
ADDRESSES:  Please  send  an  original  and 
two  copies  of  written  comments  to 
Policy.  Evaluation  and  Planning  Staff, 
Attn:  FSIS  Docket  Clerk.  DOCKET  No. 
96-012N,  Room  4352  South  Building. 
Food  Safety  and  Inspection  Service. 
U.S.  Department  of  Agriculture. 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Patrick  Clerkin,  Office  of  the 
Administrator.  Food  Safety  and 
Inspection  Service.  U.S.  £)epartment  of 
Agricuhure.  Washington,  IX:  20250; 
Code  (202)  205-0700. 


suppuammun 
1996  Fann  Bill 
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Secticm  gi8(b)  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (PL  104-127;  known  as  the 
1996  Farm  Bill),  which  was  signed  into 
law  April  4, 1996,  requires  that,  not 
later  than  90  days  after  enactment  of  the 
Farm  Bill,  or  by  July  3, 1996,  the 
Secretary  of  Agriculture  submit  a  report 
to  Congress  conoeming  the  steps 
necessary  to  adiieva  interstate  shipmmt 
of  meat  and  poultry  products  inspected 
under  State  programs  that  are  "at  least 
equal  to"  the  Federal  inspection 
programs.  Under  the  currmt  Federal 
meat  and  poultry  inspection  laws,  such 
products  may  be  distributed  solely 
within  the  States  in  which  they  are 
prepared. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIA;  21  U.S.C.  601  et  seq.)  and 
the  Poultry  Products  Inspection  Act 
(PPIA;  21  U.S.C.  451  et  seq.].  FSIS  is 
responsible  for  ensuring  that  meat,  meat 
food,  and  poultry  products  distributed 
in  interstate  and  foreign  commerce  are 
safe,  wholesome,  not  adultorated,  and 
properly  mariced,  labeled,  and  packaged. 

FSIS  currently  conducts  antemc»tem 
and  postmortem  inspection  of  livestock 
and  poultry  at  slau^tering 
estabUshments,  inspects  further- 
processed  meat  and  poultry  products, 
inspects  the  sanitary  conditirais  of 
facilities  where  meat  and  poultry 
products  are  produced,  and  certifies 
U.S.  products  for  export  to  foreign 
coimtries.  FSIS  investigates  violations  of 
the  inspection  laws  and  violative 
products  are  controlled  through 
detentions,  dvil  seizures  and  voluntary 
recalls. 

FSIS  inspection  is  supported  by 
laboratory  services  in  the  fields  of 
chemistry,  microbiology,  serology,  and 
pathology.  An  important  laboratory- 
supported  fimcticm  is  the  National 
Residue  Program,  which  is  designed  to 
help  prevent  the  distribution  in 
commerce  of  products  containing  illegal 
concentrations  of  drugs,  pesticides,  and 
other  chemicals.  FSIS  also  carries  out 
microbiological  surveys  to  determine 
pathogen  levels  in  raw  meat  and  poultry 
and  special  microbiological  studies  and 
surveillance  of  raw  and  processed 
products.  An  example  of  this  is  the 
testing  of  raw  ground  beef  for  the 
presence  of  E.  coli  Oi57:H7. 

FSIS  operates  a  compliance  program 
aimed  at  ensuring  that  meat  and  poultry 
products  in  commerce  are  not 
adulterated  or  misbranded.  Through  this 
program,  the  Agency  exercises 
regulatory  authority  over  businesses  that 


transport,  stme.  or  distribute  meat  and 
poulby  products  in  interstate  commerce 
after  tooee  products  leave  federally 
inspected  establishments.  The  Agency 
also  registers  meat  or  poultry  brokers, 
renderers,  manufectuiers,  or 
wholesalers,  or  others  dealing  in  meat  or 
poultry  products  that  are  not  intended 
fw  human  consumptim. 

FSIS  also  maintams  a  comprriiensive 
import  inspection  system.  That  system 
involves  two  major  activities,  the  first 
being  oversight  to  ensure  that  exporting 
countries  have  in  place  appropriate 
controls  over  their  meat  and  poultry 
inspection  systnns.  Such  countries  (1) 
must  undergo  a  rigorous  review  process 
before  they  can  become  ehgibfe  to 
e^qxxt  meet  and  poultry  to  the  United 
States  and  (2)  must  receive  periodic 
reviews  by  FSIS  to  maintain  such 
eligibility.  Only  plants  operating  under 
FSIS  approved  national  inspection 
programs  may  qualify  to  e>q>ort  meat 
and  poultry  products  into  the  United 
States.  Meat  and  poultry  products 
inspected  uoder  regional  or  provincial 
(i.e.,  state)  inspection  programs  in 
foreign  countries  are  not  eligible  for 
export  to  the  United  States. 

The  second  part  of  our  import  control 
program  is  reinspection  at  the  port  of 
entry,  on  a  sample  basis,  of  meat  and 
poultry  products  as  they  enter  the 
United  States.  Reinspection  is  a  check  to 
make  sure  that  the  foreign  country's 
inspection  system  is  working.  Seventy- 
four  import  inspection  personnel  cany 
out  import  reinspection  at 
approximately  160  official  import 
establish  mwits. 

The  program  for  determining  the 
eligibility  of  a  foreign  country  to  export 
to  the  United  States  is  based  on  a 
systems  approach.  FSIS  focuses  on  a 
country's  overall  inspection  system  as  a 
means  of  ensuring  consumer  protection. 
For  instance,  the  Agency  examines 
whether  the  country  has  the  legal 
authority  to  impose  requirements 
equivalent  to  those  of  the  United  States 
in  areas  such  as  sanitation  and 
antemortem  and  postmortem  inspection. 
We  examine  the  organizational  structure 
and  staffing  of  its  inspection  program. 
We  also  conduct  on-site  reviews  of  the 
country's  inspection  operations  to 
evaluate  the  effectiveness  of  all  aspects 
of  the  country's  program. 

Once  a  country  b«:omes  eligible,  FSIS 
conducts  on-site  reviews  of  its 
inspection  system — usually  one  or  more 
times  a  year.  The  frequency  of  the 
reviews  is  determined  by  a  country's 
performance  history,  including  previous 
plant  reviews  as  well  as  product 
reinspection  at  United  States  ports-of- 
entry.  If  a  country  does  not  continue  to 
operate  an  inspection  system  that 
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complies  with  all  FSIS  requirements,  it 
is  removed  from  the  list  of  countries 
eligible  to  export  to  the  United  States. 

FSIS  port-of-entry  inspection  is  a 
further  check  on  the  effectiveness  of  the 
foreign  country's  inspection  system.  It 
should  be  emphasized  that  reinspection 
is  carried  out  on  products  that  have 
already  passed  the  forei^  country's 
inspection  and  been  certified  as  meeting 
all  U.S.  requirements  by  the  exporting 
country. 

USDA  import  inspectors,  using  an 
automated  system,  examine  each  lot  of 
product  for  general  condition,  proper 
labeling,  and  proper  certification  that 
the  products  comply  with  all  U.S. 
regulatory  requirements.  In  addition, 
based  on  a  plant's  history  of  compliance 
with  inspection  requirements,  the 
nature  of  the  product,  and  the  size  of  the 
shipment,  the  automated  system 
generates  an  inspection  plan  for  each 
shipment  that  may  identify  additional 
inspection  tasks.  The  system  applies  a 
statistical  sampling  plan  to  each  lot  of 
product  presented  for  reinspection. 
Selected  reinspection  tasks  could 
include  detailed  product  examination; 
net  weight  verification;  container 
condition  review;  product  label 
examination;  species  testing;  and 
laboratory  analyses  for  food  chemistry, 
residues,  and  microbial  contamination. 
In  addition,  import  inspectors  can  take 
additional  samples  whenever  they 
suspect  a  problem.  Daily  reinspection 
results  from  all  ports-of-entry  are 
entered  and  stored  in  the  system, 
continuously  updating  the  compliance 
histories  for  every  foreign  establishment 
exporting  to  the  United  States. 

The  FMIA  (at  7  U.S.C.  661)  and  the 
PPIA  (at  7  U.S.C.  454)  authorize  the 
Secretary  of  Agriculture  to  cooperate 
with  the  States  in  their  development 
and  administration  of  meat  and  poultry 
inspection  programs  that  impose 
requirements  for  mandatory  antemortem 
and  postmortem  inspection  and 
establishment  sanitation,  and 
requirements  governing  the  preparation 
of  further- processed  products,  that  are 
"at  least  equal  to"  the  corresponding 
Federal  requirements.  Products 
produced  for  human  food  and  inspected 
under  "equal-to"  State  programs  are 
limited  by  Federal  law  to  intrastate 
distribution.  The  Acts  further  authorize 
the  Secretary  to  cooperate  with  the 
States  in  administering  compliance 
programs  under  authorities  that  are  "at 
least  equal  to"  those  provided  by  Title 
n  of  the  FMIA  (21  U.S.C.  641-645)  or 
Section  11  of  the  PPIA  (21  U.S.C.  460). 

FSIS  has  signed  State-Federal 
cooperative  agreements  with  States  that 
have  chosen  to  operate  their  own 
inspection  programs;  with  separate 


agreements  on  compliance-related 
mattera.  Under  these  agreements.  FSIS 
provides  advice  and  technical  assistance 
to  the  States  and  funds  up  to  50  percent 
of  the  cost  of  operating  the  State 
programs.  Technical  assistance 
activities  include  providing  routine 
training  of  State  inspection  personnel  at 
the  FSIS  training  center,  providing 
special  training  when  new  inspection 
systems  are  introduced,  arid  helping 
State  laboratories  with  problems 
requiring  specialized  expertise.  Federal 
and  State  compliance  personnel  are 
trained  together  at  the  Federal  Law 
Enforcement  Training  Center. 

If.  for  any  reason,  a  State  fails  to 
develop  or  maintain  and  enforce 
effective  inspection  requirements  that 
are  "at  least  equal  to"  those  of  the 
Federal  program.  USDA  is  required  to 
designate  the  State  for  Federal 
inspection.  In  designated  States,  all 
establishments  wishing  to  engage  in 
commercial  activities  requiring 
inspection  must  apply  to,  and  be 
approved  by,  FSIS  for  Federal 
inspection.  Designation  may  also  be 
applied  to  individual  establishments, 
the  meat  portion  of  a  State  program,  the 
poultrypOTtion,  or  the  entire  program. 
The  FnDA  and  PPIA  provisions  for 
"equal-to"  State  inspection  programs 
were  introduced  by  the  1967 
Wholesome  Meat  Act  (WMA)  and  the 
1968  Wholesome  Poultry  Products  Act 
(WPPA),  which  provided  numerous 
amendments  to  the  Meat  Inspection  Act 
of  1906  and  the  Poultry  Products 
Inspection  Act  of  1957.  The 
amendments  relating  to  State  programs 
were  prompted  mainly  by  concern  over 
the  potential  for  distribution  to  the 
consimier  of  unwholesome  or 
adulterated  meat  and  poultry  products 
because  of  the  absence  of  mandatory 
inspection  for  products  produced  and 
sold  within  States  and  localities.  The 
original  inspection  laws  had  provided 
for  mandatory  Federal  inspection  of 
products  in  interstate  commerce  but  not 
of  products  distributed  solisly  within  a 
State.  At  the  time  the  WMA  and  WPPA 
were  passed,  up  to  25  percent  of  meat 
food  products  and  13  percent  of  poultry 
products  were  produced  without 
Federal  inspection  coverage  and.  if 
inspected  at  all.  were  subject  to  widely 
varying  State  and  local  standards, 
the  WMA  and  WPPA  extended 
inspection  coverage  to  thousands  of 
{)stablishments  that  had  not  been 
previously  subject  to  Federal  standards 
or  "equal-to"  State  standards.  Many  of 
the  establishments  affected  were  smaller 
facilities,  some  located  in  remote  areas, 
which  produced  small  quantities  of 
meat,  meat  food,  or  poultry  products.  In 
presenting  the  WMA  to  the  Senate,  the 


Senate  Committee  on  Agriculture  and 
Forestry  (Senate  Report  No.  799.  Nov. 
21, 1967)  expressed  the  view  that  some 
of  the  FMieral  standards  for  plant 
construction  were  unrealistic  for  some 
small  facilities,  and  encouraged  USDA 
to  consider  basing  the  eligibility  of  an 
establishment  for  inspection  on  a 
combined  evaluation  of  the  operating 
procedures  used  by  the  estabfishment 
and  the  building  construction  and 
physical  facilities  rather  than  upon  a 
separate  evaluation  of  these  factors.  If 
the  operating  procedures  were  patterned 
so  as  to  ensure  the  sanitary  handling  of 
products  within  the  establishment  and 
result  in  wholesome  food,  the 
establishment  could  be  declared  eligible 
for  Federal  inspection.  However,  the 
Senate  report  emphasized  that  State 
requirements  concerning 
wholesomeness,  additives,  labeling,  and 
other  regulations  were  not  to  be 
compromised  and  had  to  be  at  least 
equal  to  Federal  standards.  The  WPPA 
accommodated  «mall  establishments  by 
authorizing  USDA  to  exempt  from 
inspection  establishments  handling 
20.000  or  fewer  birds  per  year  to  be 
distributed  solely  within  a  State  and  by 
providing  other  exemptions. 

Growth  and  Development  of  the  State- 
Federal  Cooperative  Inspection 
Program 

Following  the  enactment  of  the  WMA 
and  the  WPPA,  many  States  opted  for 
designation  rather  than  fund  the 
necessary  improvements  to  meet  the 
"equal-to"  provisions  of  the  Acts.  From 
1971  to  1981,  23  States  and  four 
Territories  were  designated,  primarily 
because  of  an  inability  to  fund  the 
programs.  Four  States  chose  to  designate 
the  poultry  inspection  branches  of  their 
programs,  but  retained  the  meat 
inspection  branches.  USDA  monitored 
and  reviewed  the  remaining  27  meat  or 
meet  and  poultry  inspection  programs, 
and  issued  annual  certifications  that  the 
programs  were  meeting  the  "equal-to" 
requirements,  as  provided  in  the  Acts. 
At  present,  26  States  have  active 
programs,  24  covering  both  meat  and 
poultry  inspection  and  2  covering  meat 
only. 

During  the  1970'8  and  1980's,  the 
Federal  approach  to  oversight  of  State 
programs  dianged.  Initially,  FSIS 
provided  training  and  guidance  to  assist 
the  States  in  applying  the  national 
standards.  Once  the  various  State 
programs  were  able  to  demonstrate  their 
ability  to  administer  and  maintain 
"equal-to"  programs  without  Federal 
guidance,  FSIS  changed  its  overeight 
approach  to  one  of  monitoring  and 
verification. 
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In  exercising  its  oversight  function, 
FSIS  conducts  a  system  review  of  each 
State's  program.  A  system  review 
involves  a  combined  evaluation  of  the 
State's  requirements,  operations,  arid 
enforcement  of  its  meat  and  poultry 
inspection  laws.  Each  State  maintaining 
an  inspection  program  must  keep  on  file 
with  USDA  an  up-to-date  State 
Performance  Plan  (SPP) '.  The  SPP, 
which  is  required  by  an  FSIS  directive 
and  not  by  regulation,  docimients  the 
existence  of  State  laws,  regulations, 
funding,  workforce,  laboratories,  and 
other  resources  necessary  for  the  State 
to  operate  an  "equal-to"  program.  The 
SPP  also  describes  operations  and 
enforcement  and  how  the  State's 
program  works  in  the  particular 
environment  of  the  State  to  ensure  the 
integrity  of  meat  and  poultry  products 
intended  for  intrastate  sale, 
transportation,  and  use.  The  head  of 
each  State  program' must  certify 
annually,  in  writing,  that  the  program 
meets  "equal-to"  requirements. 

Teams  of  subject  matter  experts  from 
FSIS  conduct  comprehensive  reviews  of 
each  State  program  every  three-to-five 
years  to  verify  adherence  to  SPP's. 
These  reviews  include  random  sampling 
of  in-plant  records  and  conditions.  On 
a  continuing  basis,  FSIS  field  officials 
work  directly  with  State  officials 
providing  advice  and  assistance.  When 
information  from  Federal  officials  in  the 
field  or  frt>m  other  sources  leads  FSIS  to 
suspect  deficiencies  in  State  programs, 
FSIS  conducts  special  reviews. 

FSIS  also  exercises  oversight  of  State 
compliance  programs  covering  intrastate 
commerce  in  meat  and  poultry  products 
intended  for  human  food  or  other 
purposes  to  ensure  that  these  programs 
are  "at  least  equal  to"  the  Federal 
compliance  program.  FSIS  verifies  that 
the  laws  and  regulations  covering 
compliance-related  matters  provide  the 
State  with  authorities  "at  least  equal  to" 
those  provided  FSIS  under  the  FMIA 
and  PPIA.  FSIS  also  ensures  that  State 
agencies  have  resources  adequate  to 
carry  out  effective  compliance 
programs,  including  qualified  personnel 
and  adequate  funding.  State  compliance 
programs  must  be  effective  in 
controlling  products  that  are  suspected 
of  being  adulterated  or  misbranded;  in 
enforcing  recordkeeping  requirements 
and  providing  for  necessary  access  to 
establishment  facilities,  records,  and 
inventory;  and  in  ensuring  proper 
registration  of  meat  or  poultry  brokers, 
renderers,  manufacturers,  wholesalers, 


or  others  dealing  in  meat  or  poultry 
products  not  intended  for  himian 
consumption. 

In  addition,  FSIS  reviews  State 
procedures  for  reporting  violations  of 
State  meat  and  poultry  inspecticm  laws, 
initiating  civil  or  criminal  proceedings, 
documenting  breakdowns  in  the  State 
inspection  system,  and  ensuring  that  the 
requirements  for  products  not  to  be  used 
for  human  food  are  observed. 

External  Reviews  <rf  FSIS  Overaight  of 
State  Programs 

The  efficacy  of  FSIS  reviews  of  State 
"equal-to"  status  has  been  questioned 
periodically  by  external  reviewers.  In 
1983,  the  General  Accounting  Office 
(GAO)  audited  USDA's  State  oversight 
procedures  to  determine  whether  FSIS 
certification  of  State  "equal-to"  status 
conformed  to  the  authorizing 
legislation.  At  the  time,  FSIS  was  basing 
its  certificati(Mi  on  a  quarterly  review 
and  rating  of  individual  State-inspected 
establishments.  GAO  reported  that 
USDA's  procedures  were  reasonable, 
but  that  the  certification  process  lacked 
uniformity  across  regions.^  GAO  also 
noted  that  FSIS's  internal  reviews  did 
not  include  regular  assessments  of  State 
program  oversight. 

In  response  to  the  GAO  Report,  FSIS 
adopted  a  systems  approach  to 
reviewing  and  evaluating  State 
inspection  programs.  This  change 
resulted  in  the  SPP  requirement  and  the 
comprehensive  reviews  described 
above.  FSIS  chose  this  approach 
because  it  provided  for  long-range 
improvement,  allowed  States  to  assume 
more  responsibility  for  program 
controls,  broadened  the  scope  of  Federal 
oversight,  and  reduced  Federal  costs. 

In  January  1994,  the  Department's 
Office  of  Inspector  General  (OIG) 
reported,  among  other  findings,  that  the 
Agency's  comprehensive  reviews  did 
not  address  State  program  weaknesses 
in  a  number  of  areas,  including 
establishment  sanitation,  inspection 
scheduling,  and  procedures  for 
obtaining  and  handling  laboratory 
samples.^  OIG  also  questioned  the 
consistency  of  FSIS  reviews  6t)m  region 
to  region  and  the  adequacy  of  follow- 
ups  to  verify  that  State  corrective  action 
plans  resulting  from  FSIS 
comprehensive  reviews  were  carried 
out.  FSIS  has  taken  some  steps  to 
address  the  deficiencies  noted  in  the 


CHG  report  and  continues  to  wmk  on 
improvements. 

The  lateritate : 


■  Members  of  the  public  who  are  interested  in 
reviewing  a  Slate's  SPP  may  contact  Dr.  Robert 
Fetzner.  Director,  Federal-State  Relations  Staff,  at 
(202)  72P-6313,  to  arrange  an  appointment. 


'  A  copy  of  the  GAO  report  is  on  file  in  the  FSIS 
Docket  Room.  Room  43S2  South  Agriculture 
Building.  Washington  DC  20250. 

>  A  copy  of  the  OIG  report  is  on  file  in  the  FSIS 
Docket  Room.  Room  4352  South  Agriculture 
Building,  Washington.  K  20250. 


As  stated  above,  the  FKflA  and  PPIA, 
as  amended  by  the  WMA  and  the 
WPPA.  permit  State-inspected  products 
to  be  shipped  only  in  intrastate 
commerce.  The  Acts  would  have  to  be 
amended  before  State-inspected 
products  could  be  distributed  in 
interstate  commerce. 

In  1968,  when  Congress  was 
deliberating  on  the  WPPA,  the  issue  of 
interstate  shipment  of  State  pouhry 
products  was  debated  at  length. 
Congress  rejected  the  proposal  at  that 
time.  One  reason  was  that  allowing 
interstate  shipment  of  State  inspected 
poultry  but  not  of  red  meat  would  create 
an  unacceptable  disparity  between  the 
red  meat  and  poultry  inspection 
programs.  Congress  left  open  the 
possibility  of  future  consideration  of  the 
interstate  shipment  issue  alter  State 
meat  and  poultry  inspection  programs 
had  been  firmly  established.  Congress 
has  considered  amending  the  Acts  to 
aUoyi/  the  interstate  shipmmit  of  State- 
inspected  products  on  a  number  of 
occasions  since  that  time. 

laanes  to  be  AddresMd 

FSIS  is  requesting  comments  to  be 
used  in  preparing  its  report  to  Congress 
on  the  interstate  shipment  issue  as 
required  by  the  1996  Farm  Bill.  FSIS  is, 
regrettably,  setting  a  short  time  limit  for 
submitting  comments  on  this  issue. 
However,  the  Farm  Bill  has  set  a  90-day 
timeframe  within  which  the  Agency 
must  submit  its  recommendations  to 
Congress. 

In  the  view  of  FSIS,  reporting  on  "the 
steps  necessary  to  achieve  interstate 
shipment"  of  State-inspected  meat  and 
poultry  products,  means,  in  part, 
addressing  any  issues  arising  from  the 
States'  Performance  Plans.  Concerning 
these  issues,  commenters  should 
identify  the  factors  that  might  weigh  for 
or  against  permitting  State-inspected 
products  into  interstate  commerce  and 
what  steps  would  be  necessary  to 
address  those  factors.  Commenters 
should  specify  whether  such  factors  are 
generic  to  all  establishment  types  or 
specific  to  slaughter  establishments  or 
to  processing  establishments.  Some 
specific  aspects  of  the  current  SPP's  that 
may  warrant  focus  include: 

•  Food  safety 

•  Laboratory  services  and  sampling 

•  Facility  and  equipment 
requirements 

•  Labeling 

•  Recall  procedures 
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Food  Safety  Issues:  Current  Inspection 
System 

•  What  additional  steps,  if  any, 
should  be  taken  to  provide  full 
assurance  to  the  Nation's  consumers 
that  State-inspected  products  produced 
under  the  current  system  of  inspection 
meet  the  same  standards  of  food  safety 
and  wholesomeness  as  Federal  or 
foreign-inspected  products? 

•  What  modifications  to  the  SPP's 
would  be  necessary  to  provide  for  the 
monitoring  of  each  State's  product  in 
interstate  commerce  and  for  feedback  to 
the  State  program? 

Laboratory  Services 

•  What  improvements,  if  any.  need  to 
be  made  in  State  laboratory  standards, 
sampling  programs,  or  performance? 

Establishment  facility  and  equipment 
requirements 

•  What  issues  relating  to 
establishments'  faciUties.  equipment, 
and  sanitation  need  to  be  considered, 
and  how? 

Marking  and  Labeling;  Product 
Identification 

•  How  should  State-inspected 
product  be  identified  in  commerce? 
Should  special  marking  or  labeling 
requirements  be  imposed? 

•  What  effect  would  permitting 
interstate  shipment  of  State-inspected 
product  have  on  the  consumer's  ability 
to  determine  whether  a  product  or  its 
ingredients  had  been  inspected  and 
would  consumer  confidence  in  the 
safety  and  quality  of  meat  and  poultry 
products  be  in  any  way  affected? 

Recall  Procedures 

•  Which  agency  or  agencies  should 
exercise  jxorisdiction  in  cases  involving 
the  recall  of  a  State-inspected  product 
that  may  have  been  distributed  to 
several  other  States? 

•  Could  confusion  over  jurisdiction 
arise  that  could  impede  timely  action  to 
prevent  the  consumption  of  unsafe, 
adulterated  products? 

In  addition  to  the  issues  arising  from 
the  SPP's,  FSIS  welcomes  comments  on 
other  issues  that  could  have  a  bearing 
on  interstate  shipment  of  State- 
inspected  products.  These  issues 
include  State  implementation  of 
HA CCP -based  inspection,  interstate 
relations  (including  the  refusal  of  one 
State  to  accept  the  products  of  another 
State),  acceptance  of  product  inspected 
under  equivalent  systems,  the  export  of 
State- inspected  product,  economic 
effects,  and  the  availability  of  resources 
for  Federal  assistance  and  oversight. 


Administration  of  State  Programs; 
HACCP 

Commenters  are  invited  to  consider 
what  additional  challenges  might  arise 
with  the  adoption  and  implementation 
of  "Pathogen  Reduction;  HACXP" 
regulations  proposed  by  the  Agency. 

♦  Should  interstate  shipment  of  State- 
inspected  products  be  authorized  prior 
to  the  States'  implementation  of  the 
HACCP  and  pathogen  reduction 
regulations? 

♦  Should  interstate  shipment  of 
State-inspected  products  be  authorized 
prior  to  FSIS's  evaluation  of  States' 
operations  under  these  adopted 
regulations? 

♦  Is  implementation  of  HACCP  by 
the  States  a  factor  that  should  even  be 
considered? 

Interstate  Relations 

♦  What  potential  exists  for  States 
with  conflicting  standards  to  bring 
actions  in  Federal  courts  against  firms 
located  in  other  States  or  against  the 
States  in  which  such  firms  are  located? 

♦  If  interstate  shipment  of  State- 
inspected  meat  and  poultry  products  is 
allowed,  should  there  be  some  provision 
for  all  consumers  in  the  States  and 
Territories  to  participate  in  the 
rulemaking  proceedings  in  any  one  of 
the  States  concerning  such  products? 

♦  Should  a  State  be  able  to  refuse 
acceptance  of  another  State's  products? 
If  so.  under  what  conditions?  What 
avenues  of  recourse  are  available  to  the 
State  whose  products  are  refused?  What 
should  be  the  FSIS  role  in  such  matters? 

Acceptance  of  Product  Inspected  Under 
Equivalent  Systems 

Meat  and  poultry  products  prepared 
under  foreign  inspection  systems  that 
are  equivalent  to  the  Federal  inspection 
system  are  allowed  in  interstate 
commerce.  Foreign  products  that  are 
shipped  to  the  United  States  have  been 
inspected  and  passed  by  a  national 
inspection  program  that  meets  standards 
equivalent  to  those  of  this  coimtry's 
Federal  program.  These  programs  are 
subject  to  regular  systems  reviews  by 
FSIS  officials  and.  in  addition,  products 
imported  to  this  country  are  subject  to 
FSIS  reinspection  at  points  of  entry 
before  they  are  shipped  in  interstate 
commerce.  Reinspection  is  a 
performance-based  system;  foreign 
estabhshments  with  better  compliance 
histories  have  their  products 
reinspected  less  frequently. 

♦  Should  the  FSIS  reinspection 
system  for  imported  products  be 
considered  to  provide  the  same  level  of 
assurance  to  the  public  that  foreign- 
inspected  products  receive? 


♦  If  State-inspected  products  are 
allowed  in  interstate  commerce  without 
reinspection.  should  any  other  measures 
be  considered? 

♦  What  resources  would  be  necessary 

to  carry  out  this  inspection  and  from 
what  source  or  sources  should  they  be 
obtained? 

Export  of  State-inspected  Product 

♦  Should  State-inspected  product  be 
considered  eligible  for  export?  Why  or 
why  not?  Under  what  conditions  should 
export  of  State-inspected  product  be 
permitted? 

♦  How  would  technical  problems 
and  trade  issues  be  addressed?  By 
whom  would  these  problems  and  issues 
be  addressed? 

♦  How  would  costs  be  addressed? 

♦  How  would  permitting  the 
interstate  shipment  of  State-inspected 
product  affect  the  acceptability  to 
foreign  coimtries  and  importers  of  U.S.- 
export  products  generally? 

♦  What  agency  or  agencies  would  be 
responsible  for  certifying  exports? 

Economic  Effects 

The  number  of  meat  and  poultry 
establishments  under  State  inspection 
has  been  declining  steadily  in  recent 
years.  For  example,  in  1986.  3.707  meat 
or  poultry  establishments  were 
operating  under  State  inspection  in  27 
States,  but  by  1994  there  were  2,904 
such  establishments  in  the  same  number 
of  States. 

Permitting  interstate  sale  and 
distribution  of  State-inspected  products 
could  eliminate  the  incentives  for 
holding  a  Federal  grant  of  inspection 
rather  than  a  State  grant.  This  change 
could  affect  the  economies  of  the 
Federal  and  State  programs  if  it  resulted 
in  significant  shifts  of  establishments 
between  the  Federal  and  State  systems. 

♦  Should  the  ability  of  an 
establishment  to  choose  between 
Federal  and  State  inspection  be 
restricted  in  any  way?  Why? 

♦  Would  States  be  induced  to 
compete  with  one  another  by  marketing 
their  inspection  programs  so  as  to 
influence  company  decisions  on  where 
to  locate  new  or  relocate  existing  meat 
and  poultry  establishments?  If  so.  what 
would  be  the  consequences  for  the 
States,  for  workers,  for  consumers? 

♦  What  would  be  the  imphcations  or 
consequences  of  allowing  sales  of  State- 
inspected  product  to  Federal 
establishments  for  further  processing? 
Would  this  affect  decisions  by  domestic 
or  foreign  buyers? 

♦  What  effect  should  permitting  the 
interstate  shipment  of  State-inspected 
product  have  on  establishments  where 
Federal  inspection  is  performed  by  State 
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employees  under  Federal-State 
cooperative  agreements,  pursuant  to  the 
Tabnadge-Aiken  Act  (7  U.S.C.  450)? 

Availability  of  Resources  for  Federal 
Oversight  of  and  Assistance  to  State 
Programs 

A  perennial  question  to  be  addressed 
is  the  availability  of  resources  for 
appropriate  Federal  oversight  of  State 
programs  to  ensure  that  they  are  "at 
least  equal  to"  the  Federal  program.  The 
resource  question  is  sometimes 
highlighted  when  the  Agency's 
oversight  of  State  programs  undergoes 
external  evaluation  by  GAO  or  OIG,  as 
discussed  above.  Nevertheless,  the 
ability  of  the  Agency  to  meet  the  need 
for  oversight  of  State  programs  will 
continue  to  be  challenged  by  a  scarcity 
of  resources.  This  challenge  is  likely  to 
be  far  greater  than  it  is  at  present  if 
State-inspected  products  are  permitted 
to  be  shipped  in  interstate  commerce, 
for  the  volimie  and  geographical 
distribution  of  State-inspected  products 
could  be  greater  than  they  are  now.  and 
the  handling  of  the  products  more 
complicated. 

^  What  is  the  best  way  to  ensure  the 
continued  provision  of  resources 
necessary  for  Federal  oversight  of  State 
programs? 

^  What  would  be  the  effect  on  State 
resources  of  allowing  interstate 
shipment  of  State-inspected  product, 
especially  if  large  numbers  of 
establishments  switch  from  Federal  to 
State  inspection? 

^  In  addition,  how  should  the 
financing  of  State  programs  be 
accomplished?  Should  USDA  continue 
to  pay  up  to  half  the  cost  of  operating 
a  State  program? 

^  If  a  wider  market  were  opened  to 
State-inspected  products,  would  sales 
volumes  rise  and  would  State 
economies  be  better  able  to  support  a 
larger  share  of  program  operations? 

The  foregoing  list  of  issues  is  not 
intended  to  be  inclusive;  FSIS 
recognizes  that  commenters  may  suggest 
other  issues  and  provide  comments 
regarding  them.  FSIS  welcomes 
comments  on  other  issues  related  to 
interstate  shipment  of  meat  and  poultry 
from  State-inspected  establishments. 

Done,  at  Washington.  D.Q.  on:  May  3, 
1996. 

Midiael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[PR  Doc  96-11456  Filed  5-3-96;  1:40  pm] 
HUMO  COM  3Bie-1»-M 


DEPARTMEMT  OF  COMMERCE 

Submission  For  0MB  Rsvisw; 
Commont  Requost 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

A^ncy:  Bureau  of  the  Census. 

Title:  Survey  of  Public  Attitudes 
Toward  Administrative  Records  Use. 

Form  Number(s):  None  —  Computer 
assisted  telephone  interview. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  300  hours. 

Number  of  Respondents:  1,200. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
is  testing  the  use  of  administrative 
records  in  the  Census  2000  to  estimate 
the  characteristics  of  nonresponding 
households,  supplement  data  for 
respondents  that  return  incomplete 
forms,  and  estimate  the  number  of 
persons  missed  within  households.  To 
enhance  the  usability  of  administrative 
record  information,  the  Census  Bureau 
is  also  considering  asking  respondents 
in  the  Census  2000  to  provide  their 
Social  Security  number  (SSN).  This 
survey  asks  respondents  to  rate  their 
feeUngs  and  attitudes  towtuxi  our  use  of 
administrative  records  and  collecting 
SSN  in  the  census.  Knowledge  about  the 
public's  feelings  and  attitudes  will  help 
the  Census  Bureau  form  privacy  policy, 
achieve  effective  promotion  and 
outreach,  and  determine  language  for 
public  use  forms. 

Affected  Public:  Individuals. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engetmeier, 
Acting  DOC  Forms  Clearance  Officer. 
(202)  482-3272,  Department  of 
Commerce.  Room  5312. 14th  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer.  Room  10201.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  April  29. 1996. 
i.imla  Ensdniner. 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc.  9&-11259  Filed  5-6-96;  8:45  am] 
HUMG  COOf  WIO-Or-F 


ftoliofMi  Inatltuts  Of  SiMidsrdB  and 
Tschnology 

(DoekM  No.  9«M0S101-«101-<q 

RIN0M3-XX17 

Request  To  MsntWyBodtoslnlarsatid 
in  European  Union  |EU)  Confonnity 
Assessment  Actlvtties 

AQENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Request  for  public  comment. 

SUMMARY:  This  is  to  advise  the  pubUc 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  is  seddng  input 
regarding  the  identification  of  bodies 
which  can  perform  confonnity 
assessment  of  products  that  virill 
ultimately  be  entered  into  commerce  in 
the  European  union  (EU).  This 
informati(ni  is  requested  in  support  of 
ongoing  negotiations  between  the 
United  States  and  the  EU  for  mutual 
recognition  of  product  approvals 
pursuant  to  regulatory  requirements.  At 
the  present  time,  we  %vish  to  identify 
and  report  to  the  EU  those  U.S. 
organizations  that  believe  that  they  are 
qualified  and  are  interested  in  certifying 
products  as  being  in  ccunpliance  with 
mandatory  EU  product  s^ty 
requirements,  that  is.  U.S.-based 
organizations  that  desire  to  be 
recognized  as  equivalent  to  notified  or 
competent  body  status  under  a  U.S.-EU 
mutual  recognition  agreement  (MRA).  as 
specified  in  the  EU  directives  covering 
telecommunications  terminal 
equipment  (TTE)  (EEC  89/263). 
electromagnetic  compatibility  (EMC) 
(89/336),  low  voltage  electrical 
equipment  (LVD)  (EEC  73/23).  and 
recreational  craft  (EEC  94/25).  The  areas 
of  present  interest  are  the  following:  (1) 
Product  testing  and  quality  assessment; 
(2)  quality  system  registration;  (3) 
evaluation  of  technical  construction 
files  (specific  to  the  EMC  directive);  and 
(4)  product  certification.  Copies  of  the 
pertinent  EU  directives  and  related  lists 
of  reference  standards  are  available  at 
the  U.S.  Department  of  Commerce, 
Room  3042,  Herbert  C.  Hoover  Building. 
14th  and  Constitution  Avenue. 
Washington,  D.C..  or  NIST.  building 
820.  Room  164.  Gaithersburg,  Maryland. 

Organizations  are  invited  to  inform 
NIST  of  their  interest  in  carrying  out 
any  of  the  activities  listed  above  under 
specific  EU  directives,  indicating  the 
scope  of  their  claimed  competence  and 
identifying  specific  standards,  test 
methods,  etc.  Organizations  should  note 
current  accreditation  by  a  recognized 
national,  regional  or  international 
accreditation  body  to  a  recognized  or 
international  standard  and,  if  possible. 
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provide  information  demonstrating  that 
they  actively  engaged  in  conformity 
assessment  procedures  related  to 
relevant  EU  directives.  This  may 
include  subcontractor  relationships 
with  EU  notified  or  competent  bodies. 

Based  on  responses  to  this  notice, 
NIST  will  compile  a  list  of  interested 
organizations.  This  list  will  be  provided 
to  European  Commission  officials  to 
illustrate  the  types  of  organizations  that 
may  be  qualified  and  subsequently 
considered  for  U.S.  designated 
conformity  assessment  body  status.  It  is 
emphasized  that  organizations  do  not 
automatically  qualify  as  designated 
conformity  assessment  bodies  simply  by 
responding  to  this  notice.  Formal 
application  and  processing  under 
NVCASE  or  equivalent  program  will  be 
required  before  designated  status  can  be 
granted.  (OMB  Control  No.  0693-0019). 
DATES:  Comments  on  this  request  must 
be  received  by  June  6.  1996. 
AOOAESSES:  Comments  should  be 
submitted  in  writing  to  Dr.  Belinda  L. 
Collins.  Director.  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology,  Building  820,  room 
282,  Gaithersburg,  Maryland  20899,  by 
fax  at  301-963-2871  or  by  e-mail  to 
belinda.collins©nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Belinda  L.  Collins,  in  writing  at 
NIST,  Building  820,  room  282, 
Gaithersburg,  Maryland  20899,  by 
telephone  at  301-975^000,  by  fax  at 
301-963-2871  or  by  e-mail  to 
belinda.cQllins®nist.gov. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Government  is  currently  engaged  in 
negotiations  with  the  EU  for  the  purpose 
of  entering  into  a  Mutual  Recognition 
Agreement  (MRA)  regarding  the 
acceptance  of  each  other's  testing  and 
certification  programs  in  regulated 
product  areas.  Under  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (P.L.  104-113),  signed 
March  7,  1996.  NIST  is  designated  as 
the  federal  agency  with  responsibility 
for  coordinating  accreditation  activities. 
NIST  also  operates  the  National 
voluntary  Conformity  Assessment 
System  Evaluation  (NVCASE)  program 
as  a  means  of  providing  U.S.  domestic 
entities  with  a  U.S.  Government 
"assurance  of  competency"  to  facilitate 
the  acceptance  of  lest  data  or  product 
certifications  issued  in  this  country  by 
governments  of  other  countries  on  the 
same  basis  as  test  data  or  product 
certification  issueH  in  the  other  country. 
This  notice  is  a  solicitation  of  interest 
on  the  part  of  U.S.  conformity 
assessment  entities  in  obtaining  U.S. 
government  recognition  of  their 


technical  competence  pursuant  to  a 
U.S.-EU  MRA. 

Interested  persons  should  respond  in 
writing  to  the  above  address.  All 
comments  submitted  in  response  to  this 
notice  will  become  part  of  the  public 
record  and  will  be  available  for 
inspection  and  copying  at  the  U.S. 
Department  of  Commerce  Central 
Reference  and  Records  and  Inspection 
Facility,  Room  6020.  Herbert  C.  Hoover 
Building,  14th  and  Constitution 
Avenue.  Washington.  D.C.  20230. 

Dated:  April  30. 1M6. 
Samuel  Kramar. 
Associate  Director. 
IFR  Doc.  96-11288  Filed  5-6-96:  8:45  am) 

BSJJNQ  COM  «1«-1S-H 


National  Oceanic  and  Atmoapharic 
Admhiiatration 

p.D.  0429060) 

Endangered  Spaciaa;  Panntts 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  CX:eanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  an  application  for 

modification  4  to  scientific  research/ 

monitoring  permit  822  (P500B). 


SUMMARY:  Notice  is  hereby  given  that 

the  Fish  Passage  Center  at  Portland.  OR 

(FPC)  has  applied  in  due  form  for  a 

modification  to  a  j>ennit  to  take 

endangered  and  threatened  species  for 

the  purpose  of  scientific  researchy 

monitoring. 

DATES:  Written  comments  or  requests  for 

a  public  hearing  on  this  application 

must  be  received  on  or  before  June  6, 

1996. 

ADDRESSES:  The  application  and  related 

documents  are  available  for  review  in 

the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR8, 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street.  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources. 
SUPPt-EMEMTARY  INFORMATION:  FPC 
requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA- listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 


FPC  (P500B)  requests  modification  4 
to  permit  822  for  an  increase  in  their 
annual  take  of  ESA- listed  species 
associated  with  an  additional  scientific 
research/monitoring  activity,  an 
increase  in  the  number  of  outmigrating 
juvenile  salmonids  in  1996,  and 
recognition  of  an  ESA-listed  adult 
salmon  incidental  take.  Permit  822 
authorizes  an  annual  take  of  juvenile, 
threatened,  naturally-produced  and 
artificially-propagated.  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha);  juvenile, 
threatened.  Snake  River  fell  chinook 
salmon  (Oncoiitynchus  tsha¥fytschay, 
and  juvenile,  endangered.  Snake  River 
sockeye  salmon  [Oncorhynchus  nerka) 
associated  with  scientific  research/ 
monitoring  activities  at  upstream 
locations  and  at  the  hydropower  dams 
on  the  Snake  and  Columbia  Rivers  in 
the  Pacific  Northwest. 

FPC  requests  an  increase  in  the 
number  of  juvenile.  ESA-listed. 
naturally-produced  and  artificially- 
propagated.  Snake  River  spring/summer 
chinook  salmon  associated  with  the 
operation  of  a  second  airlift  sampler  at 
John  Day  Dam  during  the  1996  juvenile 
outmigration.  FPC  requests  an  increase 
in  the  number  of  juvenile.  ESA-listed, 
Snake  River  sockeye  salmon  to  be 
captured  and  handled,  and  an  increase 
in  the  resulting  indirect  mortality  of 
these  fish,  associated  with  an  increase 
in  the  estimate  of  the  number  of  ESA- 
listed  salmon  juveniles  expected  to 
outmigrate  in  1996.  In  addition,  FPC 
requests  an  incidental  take  of  adult  and 
jack.  ESA-listed.  Snake  River  spring/ 
summer  chinook  salmon  associated 
with  fallbacks  through  the  juvenile 
bypass  systems  at  Bonneville  and  John 
Day  Dams  on  the  Columbia  River.  FPC 
also  requests  a  modification  of  their 
sampling  protocol  for  monitoring 
juvenile  salmonids  for  symptoms  of  gas 
bubble  trauma  (GBT).  An  additional 
take  of  ESA-listed  species  is  not 
requested  for  the  modified  GBT 
sampling  protocol.  Modification  4  is 
requested  for  the  duration  of  the  permit. 
Permit  822  expires  on  December  31, 
1997. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 


Dated:  April  29, 1996. 
Margafal  Lanu, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Senmx. 
[FR  Doc.  96-11264  Filed  5-6-96;  8:45  am] 
I  CODE  M1*4S-F 


p.D.042996q 

Endangarad  Spaciaa;  PawnWa 

AQBICY:  National  Marine  Fisheries  ' 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  5  to 
permit  817  (P45K),  modification  1  to 
permit  956  (P45S).  and  receipt  of  a 
notification  of  withdrawal  of  the  request 
for  modification  3  to  permit  849  (P510). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  modifications  to 
permits  that  authorize  takes  of 
Endangered  Species  Act-listed  species 
for  the  purpose  of  scientific  research, 
subject  to  certain  conditions  set  forth 
therein,  to  the  National  Biological 
Service  at  Cook.  WA  (NBS)  and  has 
received  notification  of  the  withdrawal 
of  a  modification  request  from  the 
Shoshone-Bannock  Tribes  at  Fort  Hall. 
ID  (SBT). 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 
Office  of  Protected  Resources.  F/FR8, 

NMFS.  1315  East-West  Highway. 
.   Silver  Spring.  MD  20910-3226  (301- 

713-1401):  and 
Environmental  and  Technical  Services 

Division,  525  NE  Oregon  Street.  Suite 

500,  Portland,  OR  97232-^169  (503- 

230-5400). 
SUPPLBMBfTARY  INFORMATION:  Hie 
modifications  to  permits  were  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildhfe  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  February  29, 
1996  (61  FR  7776)  that  an  application 
had  been  filed  by  NBS  (P45K)  for 
modification  5  to  scientific  research 
permit  817.  Modification  5  to  permit 
817  was  issued  on  April  16, 1996. 
Permit  817  authorizes  a  direct  take  of 
juvenile,  threatened.  Snake  River  fell 
chinook  salmon  {Oncorhynchus 
tshawytscha)  and  an  indirect  take  of 
juvenile,  threatened,  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  scientific  research  on  the 


spawning,  rearing,  and  migratory 
requirements  of  fell  chinook  salmon  in 
the  Columbia  River  Basin.  Modification 
5  authorizes  an  increase  in  the  annual 
take  of  ESA-listed  species  in  association 
with  three  additional  scientific  researdi 
activities.  NBS  will  evaluate  the  extent, 
seasonality,  and  size  selectivity  of 
predati(Hi  on  subyearling  fall  diinook 
salmon;  estimate  food  avaifebility  and 
growth  of  subyearling  fell  chinot^ 
salmon  in  nearshore  rearing  habitats  for 
eventual  use  in  a  bioeneigetics  model; 
and  relate  juvenile  fell  chinook  salmon 
survival  to  physiological  development. 
Modification  5  is  valid  for  the  duration 
of  the  permit.  Permit  817  expires  on 
December  31. 1996. 

Notice  was  published  on  February  29, 
1996  (61  FR  7776)  that  an  application 
had  been  filed  by  NBS  (P45S)  for 
modification  1  to  scientific  research 
permit  956.  Modification  1  to  permit 
956  was  issued  on  April  23, 1996. 
Permit  956  authorizes  a  take  of  juvenile, 
ESA-listed.  Snake  River  spring/summer 
chinook  salmon  [Oncorhynchus 
tshawytscha]  associated  with  a  study 
designed  to  provide  managers  with  data 
on  the  distribution,  abundance, 
movement,  and  habitat  use  of 
anadromous  fish  that  migrate  through 
Lower  Oanite  Reservoir  on  the  Snake 
River  in  WA.  For  modification  1,  NBS 
is  authorized  to  collect  juvenile  fish,  a 
portion  of  which  will  be  ESA-listed 
juveniles,  with  a  purse  seine  in  Lower 
Granite  pool  to  obtain  the  maximum 
sample  size  needed  for  annual  radio  tag 
transmitter  research.  NBS  will  apply 
radio  transmitter  tags  by  surgical 
implantation  and  transport  the  ESA- 
listed  juvenile  fish  from  the  point  of 
acquisition  to  an  upstream  release  site. 
NBS  will  use  radio-tagged  fish  to 
evaluate  the  operation  of  a  surlace 
collector  prototype  in  the  forebay  of 
Lower  Granite  Dam.  Also.  NBS  will 
capture,  handle,  and  release  ESA-listed 
juvenile  fish  while  using  a  mid-water 
trawl  for  species  verification  of 
hydroacoustic  surveys.  Modification  1  is 
valid  for  the  duration  of  the  permit. 
Permit  956  expires  on  September  30, 
1999. 

Notice  was  published  on  March  5, 
1996  (61  FR  8568)  that  an  application 
had  been  filed  by  SBT  (P510)  for 
modification  3  to  scientific  research 
permit  849.  Permit  849  authorizes  a  take 
of  adult  and  juvenile,  threatened.  Snake 
River  spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  stock  assessment  and  fish 
condition  surveys  in  the  Salmon  River 
subbasin  and  the  pond  series  of  Yankee 
Fork.  Sahnon  River  in  Idaho.  For 
modification  3.  SBT  requested  to 
expand  the  area  of  their  electrofishing 


researdi  to  include  the  Salmcm  River 
subbasin.  an  area  previously 
unspecified  far  this  reseercfa  activity. 
Notification  has  been  received  that  SBT 
would  like  to  withdraw  the  request  for 
modific^on  3  to  permit  849.  Since  the 
target  ^lecies  of  the  fmipoaed  expanded 
reseerch  area  is  bull  trout,  a  non-listed 
species,  and  there  is  a  possibility  of  an 
incidental  take  of  an  ESA-listed  species 
associated  with  the  research,  SBT  will 
sulnnit  an  incidental  take  permit 
application. 

Issuance  of  the  modifications,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  actimis:  (1)  Were 
reque^d  in  good  feith.  (2)  will  not 
opmate  to  the  disadvantage  of  the  ESA- 
listed  species  that  are  the  subject  of  the 
permits,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regufetions  governing  ESA-listed 
species  permits. 

Dated  April  29, 1996. 
Margarai  Laraao, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Besources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-11265  Filed  5-6-96;  8:45  am] 
■UMOCOOI  «l«-2>-P 


COMMOOmr  FUTURES  TRADMG 


Propoaad  CoMaclion;  Coimwant 
nequaat  for  Ertwialon  of  Two 
Currently  Appiovad  kifCMiiiatton 
CoHactions;  3038-0021  and  303^-0023 

AGBCY:  Commodity  Futures  Trading 

Commission. 

AcnON:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  (Pub. 
L.  104-13)  this  notice  announces  that 
the  Commodity  Futures  Trading 
Commission  intends  to  submit  to  the 
Office  of  Management  and  Budget 
requests  for  the  extension  of  two 
currentiy  approved  information 
collections  which  expire  on  June  30, 
1996.  These  collections  are: 

3038-0021 — Regulations  Governing 
Bankruptcies  of  Commodity  Brokers 

3036-0023— Regulations  and  Fomis  Relating 
to  Registration  with  the  Commission 

addresses:  Persons  wishing  to 
conunent  on  these  information 
collections  should  contact  Jeff  Hill, 
Office  of  Management  and  Budget, 
Room  3228,  NEOB,  Washington,  DC 
20502,  (202)  395-7340.  Copies  of  the 
submission  are  available  from  Joe  F. 
Mink,  Agency  Clearance  Officer,  (202) 
418-5170. 
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Title:  Regulations  Governing 
Bankruptcies  of  Commodity  Brokers. 
Control  Number:  3038-0021. 


Action:  Extension. 


Estimated  Annual  Burden:  801  total 


Respondents:  Futures  Commission  hours. 

Merchants. 


Respondents 


Futures  Commission  Merchants 


Estimated 
numtMT  of  re- 
spondents 


802 


Annual  re- 
sponses 


16.002 


Est.  avg. 
hours  per  re- 
sponse 


0.35 


Title:  Regulations  and  Forms  Relating 
to  Registration  with  the  Commission. 


Control  Number:  3038-0023. 
Action:  Extension. 
Respondents:  Registrants. 


Estimated  Annual  Burden:  18,975 
hours. 


Respondents 


Registrants 


Issued  in  Washington.  DC  on  May  2, 1996. 
leu  A.  WoUt. 

Secretary  to  the  Commission. 
|FR  Doc.  96-11301  Filed  5-€-96;  8:45  ami 

MLUNO  coot  MSI-tl-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tlM  Army 

Draft  Environmental  Impact  Statement 
(EIS)  on  the  DIapoeai  and  Reuae  of  ttie 
Evans  Sulipost  Fort  Monmouth.  NJ 

AQB«CY:  Department  of  the  Army,  IX)D. 
ACTION:  Notice  of  availability. 


UMI 


SUMMARY:  The  proposed  action 
evaluated  by  this  EIS  is  the  disposal  of 
the  Evans  Subpost  Fort  Monmouth.  New 
Jersey,  in  accordance  with  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990.  PubUc  Law  101-510.  The  Draft 
EIS  addresses  the  environmental 
consequences  of  the  disposal  and 
subsequent  reuse  of  the  215  acres.  Three 
alternative  methods  of  disposal  are 
analyzed:  Encumbered  Disposal, 
Unencumbered  Disposal  and  retention 
of  the  property  in  a  caretaker  status  (i.e.. 
the  No  Action  Alternative).  The 
Encumbered  Disposal  Alternative 
addresses  natural  or  man-made 
encumbrances  to  the  future  reuse.  The 
Unencumbered  Disposal  Ahemative 
evaluates  the  potential  to  remove 
encumbrances,  thereby  allowing  the 
property  to  be  disposed  of  with  fewer  or 
no  Army  imposed  restrictions  on  future 
use.  The  impacts  of  reuse  are  evaluated 
in  terms  of  land  use  intensities. 

A  scoping  meeting  was  held  at  the 
theater  located  on  the  Main  Post  of  Fort 
Monmouth  on  December  8. 1994.  Public 
notices  requesting  input  and  comments 
from  the  public  were  issued  in  the 


regional  area  surrounding  the  Evans 
Subpost. 

DATES:  The  Army  will  hold  a  public 
review  meeting  for  this  Draft  EIS.  The 
location  and  date  of  the  meeting,  to  be 
scheduled  during  May  1996,  will  be 
announced  in  local  news  media.  Copies 
of  the  DEIS  are  available  for  review  at 
the  Wall  Township  Public  Library.  2700 
Allaire  Road.  Wall.  New  Jersey  07719. 
Oral  and  written  comments  may  be 
presented  at  the  public  meeting. 
Comments  and  suggestions  received 
within  45  days  of  the  publication  of  the 
Environmental  Protection  Agency's 
Notice  of  Availability  for  this  action  will 
be  addressed  in  the  Final  Environmental 
Impact  Statement. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  Dr.  Susan  Rees, 
U.S.  Army  Engineer  District,  ATTN: 
CESAM-PD-E.  P.O.  Box  2288,  Mobile, 
Alabama  36628-0001  or  by  telephone  at 
(334)  694-4141  or  telefax  (334)  690- 
2424. 

Dated:  April  30. 1996. 
Raymond  J.  Falz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army,  (Environmental,  Safety,  and 
Occupational  Health)  OASA  (IL»E). 
|FR  Doc.  96-11312  Filed  5-6-96;  8:45  ami 
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Corps  of  Engineers 

Notice  of  Availability  of  Surplus  Land 
and  Buildings  aa  Praacrtbed  by  Public 
Law  101-610  and  Required  by  Public 
Law  100-626,  Located  at  Rio  Vista 
Army  Reserve  Facility,  Rio  Vista.  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  availability. 


Estimated 
number  of  re- 
spondents 


60,980 


Annual  re- 
sponses 


Est.  avg. 
hours  per  re- 
sponse 


1.13 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Sacramento  District,  on 
behalf  of  the  Department  of  the  Army 
identifies  as  surplus  the  real  property 
located  at  Rio  Vista  Army  Reserve 
Facility.  Rio  Vista.  California.  Rio  Vista 
Army  Reserve  Facility  is  located  in 
Sonoma  County,  on  the  Sacramento 
River  approximately  20  miles  southeast 
of  Travis  Air  Force  Base,  between  Lodi 
and  Fairfield.  Califomia.  The  Facility  is 
comprised  of  27.8  acres  and  includes  22 
temporary  wood-firame  buildings  and 
miscellaneous  improvements.  The 
property  is  being  conveyed  to  the  City 
of  Rio  Vista  as  authorized  by  the 
National  Defense  Authorizations  Act  of 
1995,  Section  2834. 
FOR  RJRTHER  INFORMATION  CONTACT: 

Ms.  Karen  Fisbeck,  Army  Corps  of 
Engineers,  Real  Estate  Division,  1325  ) 
Street,  Sacramento,  CA  91814-2922, 
telephone  (916)  557-6644,  fox  (916) 
557-7855;  or  Mr.  Norman  Repanich, 
City  Hall.  P.O.  Box  745.  Rio  Vista.  CA 
94571.  telephone  (707)  374-6451. 
8UPn.aCNTARY  INFORMATION:  None. 
Gngarj  D.  Showalter. 
Army  Federal  Register  Liaison  Officer 
[FR  Doc  96-11286  Filed  5-6-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AQBCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  May  17, 1996.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
July  8, 1996. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Ofiice  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Etepartment  of  Educa'tion,  7th  & 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washii^on,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB®ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLBMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Group,  publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 


Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  May  1,1996. 
Arthur  F.  Chantker, 

Acting  Director,  Information  Resources 
Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program,  Closed  School  Loan 
Discharge  Application  Documents. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2,200 

Burden  Hours:  1,100 

Abstract:  These  forms  will  serve  as 
the  means  of  collecting  the  information 
that  the  Department  of  Education 
requires  in  order  to  determine  whether 
a  direct  loan  borrower  qualifies  for  a 
loan  discharge  based  on  school  closure. 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Director, 
Information  Resources  Group,  invites 
comments  on  the  proposed  information 


collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  oa  or  before  June  6, 
1996. 


\:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  far  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Re^onal  Office  Building  3. 
Washington,  DC  20202-4651. 

FOR  FURTMER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Ea^em  time. 
Monday  through  Friday. 

SUPPI3»ITARY  information:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfiere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 
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Dated.  May  1.  t996. 
Arthur  F.  Chantker. 

Acting  Director.  Information  Resources 
Group. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Randolph-Sheppard 
Vending  Facility  Procram. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Federal  Government;  State,  local  or 
Tribal  Govt.  SEAs  or  LEAs. 

Ai}nual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  51 

Burden  Hours;  739 

Abstmct:  The  information  is  needed 
to  evaluate  the  effectiveness  of  the 
program  and  to  promote  growth.  The 


information  is  transmitted  to  State 
agencies  to  assist  in  the  conduct  and 
expansion  of  the  program  at  the  State 
level.  Respondents  are  the  designated 
vocational  rehabiliation  agencies. 

|FR  Doc.  96-11263  Filed  5-6-96;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Offlce  of  Fossil  Energy 

[FE  Dociwt  No*.  06-02-MG:  9»-03-NQ,  9»- 
1»-NG.  M-12-NG.  9ft-10-NQ.  96-14-Na] 

Eastern  Energy  Marketing^  Inc.,  et  al.; 
Orders  Granting  Auttwrization  To 
Import  and/or  Export  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  These  Orders  are 
summarized  in  the  attached  Appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3^056. 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  on  April  25, 
1996. 
Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 


Appendix— Import/Export  Authorizations  Granted 

(DOE/FE  Authority] 


Order  No. 


1151 
1152 
1153 
1154 
1156 
1157 


Date  is- 
sued 


03/27/96 
03/27/96 
03/27/96 
03/27/96 
03/29/96 
04/03/96 


Impofter/expofter  FE  docket  No. 


Eastern  Energy  Marketing,  (96-2-NG) 

Eastern  Energy  Marketing.  Inc.  (96-3-NG) 

Norstar  Energy  Limrted  Partnership  (96-1 3-NG) 

Murphy  Gas  Gathering  Corrpany  (96-1 2-NG) 

ProGas  U.S.A.,  Inc.  (96-1 0-NG) 

Westcoast  Gas  Services  (96-1 4-NG) 


Import  voJ- 
unrte 


2,877  Mel/ 

day. 
2.826  Met/ 

day. 
73Bcf«- 

year  term. 
73  Bcf/2- 

year  term. 
15,000  Md/ 

day. 
1.000  Bcl/2- 

year  term. 


Export  vo^ 
ume 


73Bc</2- 
year. 


1,000  Bc1/2- 
year  term. 


Comments 


Long-term  for  20  years, 

from  Canada. 
Long-terrti  for  20  years, 

from  Canada. 
Short-term  for  2  years. 

from  arxl  to  Canada. 
Short-term  for  2  years, 

from  and  to  Canada, 
ijwig-term  ending  10/31/ 

2000,  from  Canada. 
Short-term  for  2  years. 

from  and  to  Canada. 
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Tenneco  Gas  Marketing  Company; 
Order  Granting  Blanket  Authorization 
To  Export  Natural  Gas  to  Canada  and 
Mexico 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tenneco  Gas  Marketing  Company 
authorization  to  export  up  to  200  Bcf  of 
natural  gas  to  Canada  and  to  export  up 
to  200  Bcf  of  natural  gas  to  Mexico  over 
a  two-year  term  beginning  the  date  of 
first  export  delivery  after  May  10.  1996. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 


Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  April  19,  1996. 
Clifford  P.  Tomaszewski 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

IFR  Doc.  96-11300  Filed  5-6-96;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

CNG  Transmission  Corporation;  Notice 
of  Report  of  Refunds 

pocket  No.  RP94-9ft-019] 

May  1,  1996. 

Take  notice  that  on  April  29.  1996. 
CNG  Transmission  Corporation  (CNG). 
tendered  for  filing  its  report  of  refunds 
attributable  to  the  resolution  of  the 
captioned  proceedings.  CNG  states  that 
the  reported  refunds  reflect  CNG 


implementation  of  the  rates  contained 
in  the  Commission-approved 
Stipulation  and  Agreement  filed  on  June 
28.  1995  (the  June  28  Stipulation). 

CNG  states  that  the  purpose  of  this 
filing  is  to  report  refunds  and  associated 
interest  that  CNG  paid  to  its  customers 
on  March  29, 1996.  CNG  further  states 
that  these  refunds  were  made  as  a  result 
of  CNG  implementation  of  settlement 
rates,  which  were  approved  by 
Commission  order  dated  December  7. 
1995.  in  Docket  Nos.  RP94-96,  et  al..  73 
FERC  1  61,289  (1995).  As  detailed  in 
Attachment  A  to  the  filing,  CNG  states 
that  the  total  refund  obligation  in  these 
proceedings  as  of  March  29,  1996, 
consisted  of  a  principal  amoimt  of 
$81,340,394.26.  plus  interest  of 
$7,372,157.20,  for  a  total  refund 
obligation  of  $88,712,551.46.  The 
workpapers  included  in  Attachment  B 
to  the  filing,  provide  detailed  support 
for  CNG  computation  of  this  refund 


principal  and  associated  interest,  as 
allocated  by  rate  schedule,  by  customer, 
and  by  invoice  group. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  affected  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE..  Washington,  DC, 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  8, 1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  96-11267  Filed  5-«-%;  8:45  am] 
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[Docket  No.  RPS1-47-017] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

May  1. 1996. 

fake  notice  that  on  April  26,  1996. 
National  Fuel  Gas  Supply  Corporation 
(National)  notified  the  Commission  that 
it  made  Billing  Adjustments  to  its 
former  RQ  and  CD  customers,  in 
accordance  with  Section  20(f)  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

Under  Section  20,  National  is 
required  to  make  any  Billing 
Adjustments  caused  by  the  reallocation 
of  take-or-pay  (TOP)  charges  under  the 
Winter  Requirement  Quantity  allocation 
method  within  sixty  (60)  days  of  a  final 
Commission  Order.  National  states  that 
this  Billing  Adjustment  reflects  charges 
or  refunds  caused  by  the  reallocation  of 
TOP  charges  from  Columbia  Gas 
Transmission  Corporation. 

National  states  that  copies  of  the  letter 
and  the  attached  worksheets  were  sent 
to  each  of  National's  former  RQ  and  CD 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211.  All  such 
protests  must  be  filed  on  or  before  May 
8, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  96-11266  Filed  5-6-96;  8:45  am) 
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[Docket  No.  ER96-163S-000,  et  at.] 

IndecK  Pepperell  Power  Assoicates, 
Inc.,  et  al.  Electric  Rate  and  Corporate 
Regulation  Filings 

April  30,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Indeck  Pepperell  Power  Assofdates, 
Inc. 

IDocket  No.  ER96-1 63 5-000] 

Take  notice  that  on  April  25,  1996, 
Indeck  Pepperell  Power  Associates.  Inc. 
(Indeck  Pepperell)  submitted  for  filing 
the  Electric  Power  Service  Agreement 
between  Indeck  Pepperell  and 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWEC)  setting 
forth  the  terms  and  conditions  for 
Indeck  Pepperell's  provision  of  electric 
capacity,  energy  and  services  to 
MMWEC  under  Indeck  Pepperell's  Rate 
Schedule  FERC  No.  1. 

Indeck  Pepperell  states  that  its  filing 
is  in  accordance  with  Part  35  of  the 
Commission's  Regulations.  Indeck 
Pepperell  requests  a  waiver  of  the 
Commission's  notice  requirements  so 
that  its  revised  rate  schedule  may 
become  effective  on  May  1, 1996. 

Comment  date:  May  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER96-1 636-000] 

Take  notice  that  on  April  25. 1996, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  April  4, 1996,  between 
KCPL  and  Commonwealth  Edison 
Company  (ComEd).  KCPL  proposes  an 
effective  date  of  April  4,  1996,  and 
requests  waiver  of  the  Commissions 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  ComEd. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  which  were  conditionally 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER94-1045-O0a 


Comment  date:  May  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consumen  Power  Company 

(Docket  No  ER96-1637-000) 

Take  notice  that  on  April  25, 1996, 
Consumers  Power  Company 
(Consumers),  tendered  for  filing  a 
revision  to  the  annual  charge  rate  for 
charges  due  Consumers  from  Northern 
Indiana  Fhiblic  Service  Company 
(Northern),  under  the  terms  of  the 
Barton  Lake-Batavia  Interconnection 
Facilities  Agreement  (designated 
Consumers  Power  Company  Electric 
Rate  Schedule  FERC  No.  44). 

The  revised  charge  is  provided  for  in 
Subsection  1.043  of  the  Agreement, 
which  provides  that  the  annual  charge 
rate  may  be  redetermined  effective  May 
1, 1996  using  year-end  1995  data  with 
a  new  annual  charge  rate.  As  a  result  of 
the  redetermination,  the  monthly 
charges  to  be  paid  by  Northern  were 
increased  fi^m  $1 7,082.00  to 
$17,693.00.  Consumers  requests  an 
effective  date  of  May  1. 1996,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
Northern,  the  Michigan  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  May  14,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Madison  Gas  and  Electric  Company 

IDocket  No.  ER96-1638-000I 

Take  notice  that  on  April  25.  1996. 
Madison  Gas  and  Electric  Company 
(MGE).  tendered  for  filing  a  service 
agreement  with  Delhi  Energy  Sen'ices, 
Inc.,  under  MGE's  Power  Sales  Tariff. 
MGE  requests  an  effective  date  60  days 
from  the  filing  date. 

Comment  date:  May  14,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Electric  and  Gas 
Company 

IDocket  No  ER96-1 639-000] 

Take  notice  that  on  April  25.  1996, 
Public  Service  Electric  and  Gas 
Company  (PSE&G).  tendered  for  filing 
an  initial  rate  schedule  to  provide  fully 
interruptible  transmission  ser\'ice  to 
PECO  Energy  Company,  for  deliver^'  of 
non-firm  wholesale  electrical  power  and 
associated  energ>'  output  utilizing  the 
PSE&G  bulk  power  transmission  system 

Comment  date:  May  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  PECO  Energy  Company 

(Docket  No.  ER96-1 640-000) 

Take  notice  that  on  April  25.  1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  April  17,  1996, 
with  Nor  Am  Energy  Services.  Inc. 
(NORAM)  under  PECO"s  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  NORAM  as 
a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
April  17.  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NORAM  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  14,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 

(Docket  No.  ER96-1&41-000I 

Take  notice  that  on  April  25,  1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  April  17, 1996. 
with  South  Carolina  Public  Service 
Authority  (SANTEE  COOPER)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  SANTEE  COOPER  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
April  17,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  SANTEE 
COOPER  and  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  May  14,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Virginia  Electric  and  Power  Co. 

(Docket  No.  ER96-1 64 2-000) 

Take  notice  tliat  on  April  25,  1996. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Maine 
Pubiic  Service  Company  and  Virginia 
Power,  dated  Apri)  17.  1996,  under  the 
Power  Sa)es  Tariff  to  E)igib)e  Purchasers 
dated  May  27,  1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  servic:es  to  Maine 
Pub)ic  Service  Company  under  the 
rates,  terms  and  conditions  of  the  Power 
Sa)es  Tariff  as  agreed  by  the  parties 
pursuant  to  the  terms  of  the  appiicable 
Service  Schedu)es  inciuded  in  the 
Power  Sales  Tariff. 

Copies  of  the  fi)ing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utiiities  Commission,  and  the  Maine 
Public  Utilities  Commission. 


Comment  date:  May  14.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Serrice  Company 

(Docket  No.  ER96-1644-000I 

Take  notice  that  on  April  25. 1996, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
under  APS-FERC  Electric  Tariff  Original 
Volume  No.  1  (APS  Tariff)  with  the 
following  entity: 

Federal  Energy  Sales  Inc.  ^  • 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  party  and  the 
Arizona  Corporation  Commission. 

Comment  date:  May  14.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-1646-0001 

Take  notice  that  on  April  24. 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Purchase 
and  Sales  Agreement  between  LG&E  and 
Rainbow  Energy  Marketing  Corporation 
under  Rate  Schedule  GSS — Generation 
Sales  Service. 

A  copy  of  the  filing  has  been  mailed 
to  the  Kentucky  Public  Service 
Commission. 

Comment  date:  May  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER96-1647-000I 

Take  notice  that  on  April  26, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Purchase 
and  Sales  Agreement  between  LG&E  and 
Intercoast  Power  Marketing  Company, 
under  Rate  Schedule  GSS — Generation 
Sales  Service. 

A  copy  of  the  filing  has  been  mailed 
to  the  Kentucky  Public  Service 
Commission. 

Comment  date:  May  14,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER96-1648-0001 

Take  notice  that  on  April  26,  1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Purchase 
and  Sales  Agreement  between  LG&E  and 
Industrial  Energy  Applications,  Inc. 
under  Rate  Schedule  GSS — Generation 
Sales  Service. 

A  copy  of  the  filing  has  been  mailed 
to  the  Kentucky  Public  Service 
Commission. 


Comment  date:  May  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  East  Texas  Electric  Cooperative  Inc. 

(Docket  No.  ES96-24-000I 

Take  notice  that  on  April  26, 1996, 
East  Texas  Electric  Cooperative,  Inc. 
filed  an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  assume  a  long-term 
secured  loan.  The  loan  will  be  extended 
by  the  National  Rural  Utilities 
Cooperative  Finance  Corporation  in  an 
amount  up  to  S6,073,276  and  will 
mature  in  7  years. 

Comment  date:  May  14, 1996,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.Q 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  96-11268  Filed  5-6-96:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6468-0] 

Request  for  Comments:  The  Pesticides 
Enforcement  and  Applicator 
Certification  Cooperative  Agreements 
Output  Projectlon/Quafterty 
Accomplishments  Reporting  Fonn; 
Agency  Information  Collection 
Activities  up  for  Renetwal  (0MB  Control 
Number  2070-0113) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.  S.  C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 


listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB),  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  8,  1996. 
ADDRESSES:  United  States 
Environmental  Protection  Agency; 
Office  of  Enforcement  and  Compliance 
Assiuance;  Enforcement  Capacity  and 
Outreach  Office  (2201A);  401  M  Street, 
SW..  Washington.  D.  C.  20460. 
Interested  persons  can  obtain  a  copy  of 
this  ICR,  without  charge,  by  vmting  to 
the  following  address:  Ms.  Sandy 
Fanner;  United  States  Environmental 
Protection  Agency;  OPPE  Regulatory 
Information  Division  (2136);  401  M 
Street.  SW..  Washington.  DC;  EPA  ICR 
Number  1547/OMB  Control  No.  2070- 
0113. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Neylan  III,  Telephone  number  (202) 
564-5033;  facsimile  number  (202)  564- 
0034;  E-mail 
(NEYLAN.JOHN©epamail.epa.gov). 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Entities  affected  by 
this  action  are  those  States,  Territories, 
and  Indian  Tribes  which  have  entered 
into  cooj)erative  agreements  with  the 
Agency  for  pesticide  enforcement  and/ 
or  for  certification  and  training 
activities. 

Title:  Pesticides  Enforcement  and 
Applicator  Certification  Cooperative 
Agreement  Output  Projections/ 
Quarterly  Accomplishments  Reporting 
Form;  (OMB  Control  No.  2070-0113); 
EPA  ICR  No.  1547;  Expires  August  31, 
1996.  This  is  a  request  for  an  extension 
of  a  currently  approved  collection. 

Abstract:  This  information  collection 
request  is  for  EPA  Form  5700-33H,  the 
Pesticides  Enforcement  and  Applicator 
Certification  Cooperative  Agreement 
Output  Projections/Quarterly 
Accomplishments  Reporting  Form.  This 
reporting  form  is  required  from  States, 
Territories,  and  Tribes  (States)  that  have 
cooperative  agreements  (grants)  with  the 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA)  and/or  the  Office  of 
Prevention,  Pesticides,  and  Toxic 
Substances  (OPPTS)  imder  the  authority 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  sections  23(a)(1) 
and  (2),  26(a),  and  11(a)(2)(D).  The 
reporting  form  is  used  by  grantees  to 
report:  a)  the  niunber  and  type  of 
inspections  projected  and  completed, 
the  number  and  type  of  samples 
expected  to  be  taken  and  actually 
collected,  the  number  and  type  of 
enforcement  actions  taken;  and  b)  the 
niunber  and  type  of  applicators 


projected  to  be  trained,  certified,  and 
recertified  and  the  number  and  type 
actually  trained,  certified,  and 
recertified  during  a  specific  period  of 
time  and  according  to  recertification 
periods. 

States  submit  the  completed  forms  to 
their  EPA  Regional  Office,  where  it  is 
entered  into  a  data  base.  The 
information  is  used  to  evaluate  whether 
plaimed  activities  are  actually 
accomplished,  whether  the  activities 
undertaken  are  commensiuate  with 
grant  funding  levels,  to  ensure  that 
adequate  coverage  is  given  to  the  entire, 
broad  scope  of  compliance  and 
enforcement  activities,  and  to  provide  a 
basis  for  adjusting  enforcement  plans 
throughout  the  year,  dependent  on 
emerging  situations.  Additionally  the 
training,  certification,  and 
recertification  information  is  also  used 
to  determine  if  funding  levels  are 
adequate,  to  determine  if  a  State's 
Certification  Plan  is  being  implemented, 
and  to  afford  a  basis  for  adjustment  as 
needed. 

The  information  collected  under  this 
ICR  is  not  confidential  and  will  be 
provided  upon  request  by  writing  to  the 
address  listed  above.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

The  Agency  needs  to  obtain  the 
information  required  by  this 
information  collection  in  order  to 
determine  (1)  if  the  activities  planned 
are  commensurate  with  the  proposed 
funding  level,  (2)  if  the  planned 
activities  adequately  cover  the  scope  of 
enforcement  and  certification  and 
training  activities  that  correspond  to  a 
strong  pesticide  program,  (3)  if  planned 
activities  are  actually  implemented,  and 
4)  if  planned  activities  need  to  be 
adjusted  to  fit  changing  circumstances. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfortnance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  the  information  on  those 


who  respond,  including  through  the  use 
of  appropriate  automated  electronic, 
medianical.  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.  g.,  permitting 
electronic  submission  of  responses. 

Estimating  tlie  Burden  and  Cost  of  the 
Collectiaa 

Estimating  Respondent  Burden 

The  estimates  for  developing  and 
providing  to  EPA  the  information  found 
in  Form  570O-33H  are  based  upon 
discussions  with  State  pesticide 
regulatory  officials.  The  information 
collection  involves  two  groups  of 
respondents:  70  respondents  complete 
projections  and  report  enforcement 
accomplishments  (Group  A);  and  55 
respondents  complete  certification  and 
training  reports  (Group  B).  The  type  of 
information  being  collected  and 
reported  on  5700-33H  is  that  which  a 
State  Pesticide  Agency  would  already  be 
maintaining  as  a  part  of  the  State's 
competent  management  of  a  Federally- 
funded  grant  program.  Completion  of 
the  enforcement/certification  and 
training  activities  projection  report  is 
estimated  to  take  four  hours.  The  total 
number  of  hours  to  complete  the 
quarterly  enforcement  accomplishment 
reports  is  20  hours,  while  it  takes  six 
hoiKS  to  execute  the  certification 
accomplishments  report  and  three  hours 
to  document  annually  the  total  number 
of  certified  applicators  by  category. 

Estimating  Respondent  Cost 

The  cost  to  respondents  to  provide  the 
information  collected  under  this  ICR  is 
estimated  to  be  minor.  The  Agency  did 
not  have  approximate  hourly  rates  for 
State  employees  and  therefore  in 
calculating  costs  EPA  substituted  hourly 
labor  rates  for  Federal  managers 
($76.00),  Technical  ($55.00),  and 
clerical  support  ($25.00). 

Estimating  Agency  Burden  Cost 

The  costs  to  the  Government  to 
process,  analyze,  and  maintaiii  the 
information  requested  in  Form  5700- 
33H  is  based  on  four  work  hours  per 
report  received  [five  reports  from  each 
respondent  in  Group  A,  and  three 
reports  from  each  respondent  in  Group 
B  annually],  and  ten  hours  of 
Headquarters  personnel  at  an  average 
GS-9  Step  4  grade  plus  10.4%  estimated 
oveiiiead  costs.  Other  direct  costs  are 
limited  to  printing  costs  for  the 
reporting  form.  The  number  of 
respondents  is  based  upon  the  number 
of  States,  Tribes  and  Territories  that 
have  entered  into  cooperative 
agreements  with  the  Agency. 
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Bottom  Line  Burden  Hours  and  Costs 

The  estimates  of  costs  for  Form  5700- 
33H  are  discussed  below.  The  annual 
burden  costs  for  resf>ondents  consist  of 
reading  instructions,  compiling 
information,  completing  forms,  and 
filing  the  forms  with  EPA.  The  total 
time  associated  with  providing  the 
enforcement  activity  projections  and 
quarterly  accomplishments  reports  is  24 
hours,  times  70  respondents,  which 
equals  1680  hours  at  an  annual  cost  of 
$25,200.00.  The  total  time  associated 
with  providing  the  certiHcation  and 
training  activities  projections  and 
semiannual  accomplishment  reports  is 
nine  hours,  times  55  respondents, 
which  equals  495  hours  at  an  annual 
cost  of  $7425.00.  The  entire  annual  cost 
of  this  collection  is  $32,625.00. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  April  24.  1996. 
Elaine  G.  Stwiley. 

Director.  Office  of  Compliance.  Office  of 
Enforcement  and  Compliance  Assurance. 

(FR  Doc.  96-11335  Filed  5-6-96;  8:45  am) 

BiLUNQ  COM  two  M  P 

[FRL-54«8-3] 

Gulf  of  Mexico  Program  Joint 
Management  Committee  and  Policy 
Review  Board  Committee  Meeting 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Joint 
Management  Committee  and  Policy 
Review  Board  Committee  of  the  Gulf  of 
Mexico  Program. 


UMI 


SUMMARY:  The  Gulf  of  Mexico  Programs 
Joint  Management  Committee  and 
Policy  Review  Board  Committee  will 
hold  a  meeting  at  the  Omni  Royal 
Orleans  Hotel,  621  St.  Louis  Street,  New 
Orleans,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Giatlina.  Director,  Gulf  of 
Mexico  Program  Office.  Building  1103. 
Room  202.  John  C.  Stennis  Space 
Center,  Stennis  Space  Center.  MS 
39529-6000. at  (601)  688-3726. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Management  Committee  and 
Policy  Review  Board  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held 
May  29-30.  1996.  at  the  Omni  Royal 
Orleans  Hotel,  621  St.  Louis  Street.  New 
Orleans,  Louisiana.  The  committee  will 
meet  from  10:00  a.m.  to  4:30  p.m.  on 
May  29  and  from  8:30  a.m.  to  3:00  p.m. 


on  May  30.  Agenda  items  will  include: 
Program  Assessments:  Mission; 
Function;  Organization;  FY96-97 
Priorities;  and  Incomplete  Business 
Items. 

The  meeting  is  open  to  the  public. 
Bryan  Griffith, 
Acting  Director.  Gulf  of  Mexico  Program. 

Draft  Agenda  Joint  PRB/MC  Meeting, 
May  29-30, 1996 

Wednesday,  May  29 

10:00  am 
Welcome  &  Introduction  of 

Participants 
Program  Status  (CMP  Director's 

Update) 

Program  Assessments 

10:30  am 
Mission  (Who/What  is  the  Gulf 

Program?) 
— External  Perceptions  (Clients/ 

Constituents) 
— Internal  Perceptions  (Partners) 
— Recommended  Adjustments  (GMP 

Director) 
— PRB/MC  Discussion/Decision 
1:00  pm 
Function  (What  are  the  appropriate 

functional  approaches  &  objectives 

for  the  Gulf  Program?) 
— External  Perceptions  (Clients/ 

Constituents) 
— Internal  Perceptions  (Partners) 
— Recommended  Adjustments  (GMP 

Director) 
— PRB/MC  Discussion/Decision 
3:00  pm 
Organization  (What  structure  is 

needed  to  carry  out  the  Program?) 
— External  Perceptions  (Clients/ 

Constituents) 
— Internal  Perceptions  (Partners) 
— Recommended  Adjustments  (GMP 

Director) 
— PRB/MC  Discussion/Decision 

4:30  pm  Meeting  adjourned  for  the  day 

*   *   • 

Thursday,  May  30 

8:30  am 
Organization  (continued  *   *   *) 
— PRB/MC  Discussion/Decision 
10:00  am 
Priorities  FY  1996-1997  (Where  do 

we  need  to  focus  limited  resources 

for  the  greatest  return?) 
— Internal  Perception  (Partners) 
— PRB/MC  Discussion/Decision 
Incomplete  Business  Items  (PRB  & 

MC) 

Meeting  Summary 

2:00  pm 

Agreements/ Decisions: 
— Mission 
— Function 


— Organization 
— Priorities 

— Incomplete  Business  Items 
3:00  pm 
Meeting  Adjourned  •  *   • 

IFR  Doc.  96-11336  Filed  5-6-96;  8:45  am) 
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[FRL-5501-41 

Air  Quality  Crttaria  for  Particulate 


AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  AvailabiUty. 

SUMMARY:  This  notice  announces  the 
availability  of  a  final  report  titled.  Air 
Quality  Criteria  for  Particulate  Matter 
(EPA/600/P-95/001aF-cF).  prepared  by 
the  U.S.  Environmental  Protection 
Agency's  (EPA)  Office  of  Research  and 
Development  (ORD).  This  docimient 
evaluates  the  latest  scientific 
information  pertaining  to  health  and 
environmental  effects  associated  with 
airborne  particulate  matter  (PM). 
DATES:  On  April  12,  1996  ORD 
transmitted  to  the  EPA  Office  of  Air  and 
Radiation  final  versions  of  all  thirteen 
chapters  of  the  document.  Air  Quality 
Criteria  for  Particulate  Matter.  After 
duplication  of  tliis  large  final  report, 
bound  copies  of  the  PM  Air  Quality 
Criteria  Document  will  be  available  for 
wide  pubUc  distribution  on  or  about 
May  15, 1996.  Until  duplication  is 
completed,  interested  parties  can  access 
the  Executive  Summary  of  the  PM  Air 
Quality  Criteria  Document  via  the 
Internet  on  the  ORD  Home  Page  (http:/ 
/www.epa.gov/ORD).  In  addition,  the 
entire  PM  Air  Quality  Criteria 
Document  is  available  electronically  on 
the  Agency's  Office  of  Air  Quality 
Planning  and  Standards'  (OAQPS) 
Technology  Transfer  Network  (TTN) 
Bulletin  Board  System  (BBS).  The 
telephone  number  for  the  TTN  BBS  is 
(919)  541-5742.  To  access  the  bulletin 
board  a  modem  and  communications 
software  are  necessary.  The  following 
parameters  on  the  communications 
software  are  required:  Data  Bits — 8; 
Parity— N;  and  Stop  Bits— l.The 
document  will  be  located  on  the  Clean 
Air  Act  Amendments  BBS,  under  Title 
I,  Policy/Guidance  Documents.  If 
assistance  is  needed  in  accessing  the 
system,  call  the  help  desk  at  (919)  541- 
5384  in  Research  Triangle  Park,  NC. 
Also,  a  copy  of  the  completed  report  is 
available  for  public  inspection  at  the 
EPA  Air  Docket  and  at  the  EPA  Library, 
both  at  EPA  Headquarters,  Waterside 
Mall,  401  M  Street,  SW,  Washington. 
D.C.  EPA  Air  Docket  hours,  in  Room 


M1500  of  Waterside  Mall,  are  8:00  a.m. 
to  5:30  p.m..  Monday  through  Friday, 
excluding  holidays.  EPA  Library  hours 
are  from  10:00  a.m.  until  2:00  p.m.. 
excluding  holidays. 

ADDRESSES:  On  or  about  May  15, 1996. 
interested  parties  can  obtain  a  single 
copy  of  the  final  PM  Air  Quality  Criteria 
Document  by  contacting:  ORD 
Publications  Office,  Technology 
Transfer  Division,  National  Risk 
Management  Research  Laboratory,  U.S. 
Environmental  Protection  Agency.  26 
W.  Martin  Luther  King  Drive. 
Qncinnati,  OH  45268:  telephone  (513) 
569-7562;  facsimile:  (513)  569-7566. 
Please  provide  your  name  and  mailing 
address,  and  request  the  three-volume 
document  by  the  title  and  EPA 
document  number  (EPA/600/P-95/ 
OOlaF-cF).  There  will  be  a  limited 
number  of  paper  copies  available  fitjm 
the  above  source.  Requests  will  be  filled 
on  a  first-come-first-served  basis.  After 
the  supply  is  exhausted,  copies  of  the 
PM  Air  Quality  Criteria  Document  can 
be  purchased  from  the  National 
Technical  Information  Service  (NTIS)  by 
calling  (703)  487-4650  or  sending  a 
facsimile  to  (703)  321-8547.  The  NTIS 
order  numbers  for  the  Air  Quality 
Criteria  for  Particulate  Matter  are:  Vol. 
I  of  in  (PB96-168232),  Vol.  H  of  HI 
(PB96-168240).  Vol.  ffl  of  IB  (PB96- 
168257),  and  for  the  three  volume  set 
(PB96-168224). 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  H.  Ray,  National  Center  for 
Environmental  Assessment  (MD-52), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone:  (919)  541-3637;  facsimile: 
(919) 541-1818. 

SUPPLEMENTARY  INFORMATION:  Sections 
108  to  109  of  the  Clean  Air  Act  (CAA) 
govern  the  establishment,  review,  and 
revision  of  National  Ambient  Air 
Quality  Standards  (NAAQS).  Section 
108  directs  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  list  pollutants  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare  and  to  issue  air  quality  criteria 
for  them.  The  air  quality  criteria  are  to 
reflect  the  latest  scientific  information 
useful  in  indicating  the  kind  and  extent 
of  all  effects  on  public  health  and 
welfare  that  may  be  expected  ftx)m  the 
presence  of  the  pollutant  in  ambient  air. 
In  keeping  with  these  CAA  mandates, 
this  document  evaluates  the  latest 
scientific  information  useful  in  deriving 
criteria  to  form  scientific  bases  for 
decisions  regarding  possible  revision  of 
current  PM  NAAQS. 


Dated:  May  1,1996. 
Joseph  K.  Alexander. 

Deputy  Assistant  Administrator  for  Research 
and  Development. 

(FR  Doc  96-11334  Filed  5-6-«6;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TME:  The  rerular  meeting  of 
the  Board  wili  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  May  9. 1996,  fit)m 
10:00  a.m.  until  such  time  as  the  Board 
concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  psLrts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
Regulations 

1.  Flood  Insurance  Regulations  Update  Il2 
CFR  Part  614]  (Final) 

2.  Disclosure  to  Shareholders  (12  CFR  Part 
6201  (Proposed) 

3.  Other  Financing  Institutions  i  12  CFR 
Part  614)  (ANPRM) 

C.  Report 

Ref)ort  on  Regulations  for  the  Federal 
Agricultural  Mortgage  Corporation 

Closed  Session* 

D.  Report 
OSMO  Quarterly 


*  Session  Closed — Exempt  pursuant  to  5 
U.S.C.  552b(c)  (8)  and  (9). 


Dated:  May  3. 1996. 
Floyd  Fithian, 

Secretary.  Farm  Credit  Administration  Board. 
IFR  Doc  96-11466  Filed  5-3-96:  3:14  pm] 
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FEDERAL  COMMUNICATIONS 
COMMHiSION 

Sunahine  Act  Meeting;  FCC  To  Hold 
Open  Commlaaion  Meeting  Thursday 
May  9. 1996 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  May  9, 1996,  which  is 
scheduled  to  commence  at  2:00  p.m..  in 
Room  856,  at  1919  M  Street,  NW.. 
Washington.  DC. 

Item  No.,  Bureau,  Subject 

1 — Mass  Media— Title:  Advanced 
Television  Systems  and  Their  Impact 
upon  the  Existing  Television 
Broadcast  Service  (MM  Docket  No. 
87-268).  Summary:  The  Commission 
wrill  consider  action  concerning 
technical  standards  for  digital 
television. 

2 — Office  of  Engineering  and 
Teclmology — ^Title:  Amendment  of 
Parts  2  and  15  of  the  Commission's 
Rules  to  Deregulate  the  Equipment 
Authorization  Requirements  for 
Digital  Devices  (ET  EVocket  No.  95- 
19).  Summary:  The  Commission  will 
consider  action  concerning  new- 
equipment  authorization  procedures 
for  personal  computers  and  peripheral 
devices,  accreditation  of  testing 
laboratories,  and  the  authorization  of 
CPU  boards  and  power  supplies  to 
facilitate  modular  construction. 

3 — International — Title:  Motion  of 
.     AT&T  Corp.,  to  be  Declared  Non- 
Dominant  for  International  Services. 
Summary:  The  Commission  will 
consider  a  request  from  AT&T  that  it 
be  reclassified  as  a  non-dominant 
carrier  in  the  provision  of 
international  services. 

4 — International— Title:  Amendment  of 
the  Commission's  Regulator)'  Policies 
to  Allow  Non-U. S.-  licensed  Space 
Stations  to  Provide  Domestic  and 
International  Satellite  Ser\'ice  in  the 
United  States  and  Amendment  of 
Section  25.131  of  the  Commission's 
Rules  and  Regulations  to  Eliminate 
the  Licensing  Requirement  for  Certain 
International  Receive-Only  Earth 
Stations  (CC  Docket  No.  93-23.  RM- 
7931).  Summan.-:  The  Commission 
will  consider  action  concerning  a 
uniform  framework  to  evaluate 
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applications  by  users  in  the  United 
States  for  authority  to  operate  with 
satellites  licensed  by  other  countries. 
Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen. Peratino. 
OfRce  of  Public  Affairs,  telephone 
number  (202)  41ft-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
rcC's  duplicating  contractor, 
International  Transcription  Services, 
Inc.  at  (202)  857-3800.  Audio  and  video 
tapes  of  this  meeting  can  be  purchased 
bom  Telspan  International  at  (301)  731- 
5355. 
Dated  May  2. 1996. 

Federal  Coimnunications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  96-11528  Filed  5-J-96;  3:14  pm| 

MLLMQ  OOOe  (712-01-F 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-1111-OR] 

Arkansas;  Major  Disastsr  and 
Determinalicns 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1111-DR),  dated  April  23,  1996, 
and  related  determinations. 
EFFECTIVE  DATE:  April  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
23.  1996,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Aricansas 
resulting  ^m  severe  storms  and  tornadoes 
on  April  21-22. 1996,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  individual 
Assistance  in  the  designated  areas.  Further, 
you  are  authorized  to  provide  reimbursement 
for  debris  removal  and  emergency  protective 
measures  under  the  Public  Assistance 
program.  Other  assistance  under  Public 
Assistance  or  Hazard  Mitigation  may  be 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  coats. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Graham  Nance  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfRcOT  for  tliis  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Crawford  and  Sebastian  Counties  for 
Individual  Assistance  and  reimbursement  for 
debris  removal  and  emergency  protective 
measures  under  the  Public  Assistance 
program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

IFR  Doc  96-11320  Filed  5-6-96:  8:45  am) 
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[FEMA-1111-OR] 

Arkansas;  Amandmont  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1111-DR).  dated 
April  23. 1996,  and  related 
determinations. 
EFFECTIVE  DATE:  April  26,  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLBIENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 


affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  23. 1996: 

The  counties  of  Crawford  and  Sebastian  for 
Hazard  Mitigation  Assistance.  (Already 
designated  for  Individual  Assistance  and 
Public  Assistance.) 

The  counties  of  Franklin,  Madison, 
Marion,  and  Washington  bx  Hazard 
Mitigation.  (Already  designated  for 
Individual  Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dennk  H.  Kwiatkowaki, 
Deputy  Associate  Director,  Hesponse  and 
Becovery  Directorate. 
[FR  Doc.  96-11321  Filed  5-6-96:  8:45  am) 
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[FEMA-1111-DR] 

ArfcansM;  Amandmant  to  Notica  of  a 
Major  Dtoaatar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  (FEMA-1111-DR),  dated 
April  23, 1996.  and  related 
determinations. 
EFFECTIVE  DATE:  April  30.  1996. 
FOR  FURTHBt  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
8UPPLaie«TARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arlcansas.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  23, 1996: 

The  counties  of  Franklin  and  Madison  for 
Public  Assistance.  (Already  designated  for 
Individual  Assistance  and  Hazard  Mitigation 
Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 

Willian  C.  TidbaU. 

Associate  Director,  Response  and  Recovery 

Directorate. 

IFR  Doc  96-11322  Filed  5-6-96;  8:45  am] 
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[FEMA-mO-DR] 

lllinoia;  Major  Diaaater  and  Ralatad 
Datanninationa 

AQBCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois  (FEMA- 
1110-DR).  dated  April  23. 1996.  and 
related  determinations. 
EFFECTIVE  DATE:  April  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
23, 1996,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Illinois,  resulting 
frt>m  severe  storms  and  tornadoes  on  April 
18-19, 1996.  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
ftercent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ron  Sherman  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfHcer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  been 
affected  adversely  by  this  declared 
major  disaster:  *- 

Champaign  and  Macon  Counties  for 
Individual  Assistance,  Public  Assistance  and 
Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt. 
Director. 

[FR  Doc  96-11323  Filed  5-6-96: 8:45  am] 
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[FEMA-1110-DR] 

Illinois;  Amandniant  to  Notica  of  a 
Major  Diaaster  Declaration 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-1110-DR),  dated  April 
23,  1996,  and  related  determinations. 
EFFECTIVE  DATE:  April  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  23, 1996: 

The  Counties  of  Henry,  Lake,  and  Marion 
for  Individual  Assistance,  Public  Assistance 
and  Hazard  Mitigation  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
William  C.  Tidball. 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  96-11324  Filed  5-6-96;  8:45  am] 
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[FEMA-1109-OR] 

Indiana;  Amendment  to  Notica  of  a 
Major  Disaster  Declaration 

AQBilCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  (FEMA-1109-DR).  dated  April 
2, 1996,  and  related  determinations. 
EFFECTIVE  DATE:  April  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLBIENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  is  hereby  amended  to  include 
the  follqwing  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  2. 1996: 

The  counties  of  Clay,  Franklin,  Parke, 
Perry,  Montgomery,  and  Switzerland  for 
reimbursement  for  the  costs  of  equipment. 


contracts,  and  personnel  overtime  that  are 
required  to  clear  one  lane  in  each  direction 
along  snow  emergency  routes  (or  select 
primary  roads  in  those  communities  without 
such  designated  road%ra)rs),  and  routes 
necessary  to  alfow  the  passage  of  emergency 
vehicles  to  hospitals,  nursing  homes,  and 
other  critical  facilities. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dennis  H.  Kwiatkowaki, 
Deputy  Associate  Director,  Response  and 
Recovay  Directorate. 

IFR  Doc.  96-11319  Filed  5-6-96:  8:45  ami 
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[FEMA-1086-OR] 

New  York;  Amendment  to  Notloe  of  a 
Major  Disaster  Dadaralion 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

StaMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York,  (FEMA-1095-DR).  dated  January 
24,  1996.  and  related  determinations. 
bFHsCIIVE  DATE:  April  25,  1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
StJPPLafENTARY  aiFORMATKW:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  24, 1996: 

Onondaga  and  St.  Lawrence  Counties  for 
Hazard  Mitigation  Assistance  (already 
designated  for  Public  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Dennis  U.  Kwiatkowaki, 
Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 
IFR  Doc.  96-11318  Filed  5-6-96;  8:45  ami 
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[FEMA-1107-DR] 

Oregon;  Antendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGSICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Ch^on,  (FEMA-1107-DR),  dated  March 
19,  1996,  and  related  determinations. 
ffFECnVE  date:  April  24.  1996. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPP1.EMENTARY  MFORMATK3N:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affe<:ted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  19,  1996: 

Clatsop  and  Washington  Counties  for 
Public  Assistance  and  Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Dennia  H.  KwiatkowBki, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate 

(FKDoc  96-11317  Filed  5-6-96;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
as.sets  or  the  ownership  of.  control  of.  or 
the  power  to  vole  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspe<:tion  at  the  Federal  Reserve  Bank 
indicated  Once  the  applic:ation  has 
been  a<:cepted  for  prrx:«ssing.  it  will  also 
be  available  for  inspe<:tion  at  the  offices 
of  the  BoarJl  of  (Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
theBH(:Act(12US.(;    lft42(i;)).  If  the 
prop<')sal  nlso  involves  the  acquisition  of 
a  nonbanning  companv,  the  review  also 
include*  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC^  Act. 
including  whether  the  acquisition  of  the 
nonbankmg  company  can  "reasonably 
be  expe<:ted  to  produ(.e  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiencv.  that  outweigh  possible 
adverse  effe<:is.  such  as  undue 
concentration  of  resoun:es.  de<:n»ase<l  or 
unfair  cnmjwtition.  conflicts  of 


interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  31,  1996. 

A.  Federal  Reserre  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  Rowan  Bancorp,  Inc.,  China  Grove, 
North  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Rowan 
Savings  Bank.  SSB,  Inc.,  China  Grove, 
North  Carolina. 

B.  Federal  Reaenre  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

J.  Brookwood  Group,  Inc.,  Columbia, 
Tennessee:  to  become  a  bank  holding 
company  by  acquiring  30.8  percent  of 
the  voting  shares  of  Brookwood  Group. 
L.P..  Columbia,  Tennessee,  and  thereby 
indire<:tly  acquire  The  Middle 
Tennessee  Bank,  Columbia.  Tennessee. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(l^ndall  C.  Sumner.  Vice  President)  411 
Lo<:ust  Street,  St.  Louis.  Missouri  63166: 

I.  F.  Gilbert  Bickel,  111,  L.C.,  St.  Louis, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  86.3  percent  of 
the  voting  shares  of  St.  Johns 
Bancshares,  Inc.,  St.  Louis,  Missouri, 
and  thereby  indirectly  acquire  St.  Johns 
Bank  and  Trust  Company.  St.  Louis, 
Missouri. 

Boiird  of  {k)vernors  of  the  Federal  Reserve 
.Systimi.  May  1.  1996 
lennifer  |.  ]obBaoa, 
Deputy  Sfcretary  of  the  Board 
|FKI>cx    '>6-n269  Filed  5-6-96.  8:45  ami 
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Change  in  Bank  Control  Notices; 
Acquisitiorts  of  Shares  of  Banks  or 
Bank  Holding  ComfMnles 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
22.S  41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  Of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  21.  1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  F.  Gilbert  Bickel,  III  and  Martha  W. 
Bickel,  of  St.  Louis.  Missouri;  to  acquire 
an  additional  31.52  percent,  for  a  total 
of  35.61  percent  of  the  voting  shares  of 
St.  Johns  Bancshares,  Inc..  St.  Louis. 
Missouri,  and  thereby  indirectly  acquire 
St.  Johns  Bank  &  Trust  Company.  St. 
Louis.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  1,  1996. 
laBnifcr  J.  Joluuoa, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  96-1 1 270  Filed  5-«-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantsrs  for  Di: 
Prevention 


Control  and 


The  National  Canter  for  Health 
Statistics  (NCHS),  Canters  for  Diseaae 
Control  arKi  Prevention  (CDC), 
Announces  the  Following  Meeting 

Name:  ICD-9-CM  Coordination  and 
Maintenance  Committee. 

Time  and  Date:  9  a.m.-5  p.m.,  June  6, 
1996. 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW. 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  ICD-9-CM  Coordination  and 
Maintenance  Committee  will  be  holding  its 
first  meeting  of  the  year.  This  meeting  is  a 
public  forum  for  the  presentation  of  profX)scd 
modifications  to  the  International 
Classification  of  Diseases,  ninth-revision, 
cl^ical  modification. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  into  the  Hut>ert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  either  t)etwe^  8:30 
and  9  a.m.  or  12:30  and  1  p.m.  so  they  can 
be  escorted  to  the  meeting  room.  Entrance  to 
the  meeting  at  other  times  during  the  day 
cannot  be  assured. 


Contact  Person  for  More  Information: 
Substantive  program  information  may  be 
obtained  from  Donna  Pickett,  Co-chair,  ICD- 
9-CM  Coordination  and  Maintenance 
Committee,  NCHS,  CDC,  Room  1100. 
Presidential  Building.  6525  Belcrest  Road. 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050,  extension  142. 

Dated:  April  30, 1996. 
Carolyn  T-  RuneU. 

Director,  Management  Analysist  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc  96-11 284  Filed  5-6-96;  8:45  am) 
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National  Committaa  on  VHal  and  Health 
Statistics  (NCVHS)  Subcommittaaon 
Haatth  Statistics  for  Minority  and  other 
Special  Populations:  Meeting 

Pursuant  to  Pub.  L.  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 

Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  Date:  1  p.m.-4  p.m.,  June  3. 
1996. 

Place:  Room  503A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW, 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  will  discuss 
topics  such  as  race  and  ethnicity  data  for 
Imth  Medicare  and  Medicaid  managed  care 
populations.  State  multiracial  legislation, 
Asian/Pacific  Islander  Summit  data,  and  an 
update  on  the  review  of  Federal  standards  for 
race  and  ethnicity  data. 

Notice:  In  the  interest  of  security,  ^e 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
govenunent  identification  card  should  plan 
to  arrive  at  the  building  between  12:30  and 
1  p.m.  so  they  can  be  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
the  day  caniiot  be  assured. 

Contact  Persons  for  More  Information: 
Sul>8tantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  he  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road. 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  April  30, 1996. 
Carolyn  J.  RumoU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pivvention  (CDC). 

[FR  Doc.  96-11283  Filed  5-6-96;  8:45  ami 
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Food  and  Drug  Administration 
Advisory  Comnrtttaa;  Notica  of  Masting 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACnOM;  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisOTy  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  '5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotiine  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETMQ:  The  following  advisory 
committee  meeting  is  aimounced: 

Orthopedic  and  Rehabilitation  Davlcas 
Panel  of  the  Medical  Davlcas  Advisory 
Committaa 

Date,  time,  and  place.  May  22, 1996, 
3  p.m.,  and  May  23, 1996,  7:30  a.m., 
Holiday  Inn — Gaithersburg,  Ballroom, 
Two  Montgomery  Village  Ave.. 
Gaithersburg,  MD.  A  limited  number  of 
overnight  accommodations  have  tieen 
reserved  at  the  hotel.  Attendees 
requiring  overnight  accommodations 
may  contact  the  hotel  at  301-948-8900 
or  1-800-465-4329,  and  reference  the 
FDA  Panel  meeting  block.  Reservations 
will  be  confirmed  at  the  group  rate 
based  on  availability.  Attendees  with  a 
disability  requiring  special 
accommodations  should  contact  John 
Sellman,  Sociometrics,  Inc.,  8300 
Colesville  Rd.,  suite  550,  Silver  Spring. 
MD  20910.  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assured 
imless  prior  notification  is  received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations.  May 
22, 1996,  3  p.m.  to  5  p.m.;  open  public 


hearing.  May  23, 1996,  7:30  a.m.  to  9 
a.m.,  unless  pubhc  participation  does 
not  last  that  long;  open  committee 
disctission,  9  a.m.  to  S  p.m.;  Andrew 
Novicic,  Center  for  Devices  and 
Radiological  Health  (HFZ-410).  Food 
and  Drug  Administration.  92(K) 
Corporate  Blvd.,  Rodcville,  MD  20850, 
301-594-1296,  ot  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Orthopedic  and 
Rehabilitation  Devices  Panel,  code 
12521.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

Genera}  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  eRectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
informaticm,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  15, 1996.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  May 
23. 1996,  the  committee  will  discuss 
and  vote  on  two  premarket  approval 
applications  for  intervertebral  body 
fusion  devices. 

Closed  committee  deliberations.  On 
May  22. 1996.  FDA  staff  will  present  to 
the  committee  trade  secret  and/^r 
confidential  commercial  informatten 
regarding  present  and  future  FDA 
issues.  TTiis  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  bearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  conunittee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  WheUier  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
foCthe  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  bearing  represents  a 
minimum  rather  than  a  maximum  time 
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for  public  participation,  and  an  open 

f)ublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairpersons  dis<:retion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  «;ommiltee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35).  Koo<l  and  Drug 
Administration.  .56<K)  Fishers  l,ane.  nn 
12A-16.  Ro<:kville.  MD  20H57, 
appro.xiiiia(elv  l.S  working  days  after  the 
meeting,  ut  a  cost  of  lU  (.ents  per  page 
The  Irariscnpt  may  he  viewed  at  the 
Dtx-ketH  MaiiageniHiit  Hraiich  (UFA- 
305).  Fcxm)  aiul  I)r»in  Adiniiitslration. 
12420  Parklnwri  I)r  .  mi    \    Z^. 
Ro«:kville,  MI)  2(M157.  approwmnlely  !.•) 
working  days  after  the  mtieting,  between 
the  hours  of  ^)  a  mi   and  4  p  in  .  Monday 
through  Friday   .Summary  iniiiiiles  of 
the  open  portion  of  the  meeting  niuy  1mi 
nf()uestH<l  in  writing  fn>ni  the  Freeiloni 
of  infonnation  ()ffi<.n  (addres-s  alKive) 
lieginning  appruxiindtely  SH)  days  after 
the  meeting 

The  ComiiioisioivHr  has  (let«<riiiin»Kt  for 
the  rtta.Hoiis  slaltul  thai  ttiosti  portion.s  of 
the  atlviHory  <.onimilte»t  innetings  so 
dtisignated  in  this  noti<.t(  shall  he  (.lose<l 
The  Federal  Advi.s«jry  Cxiinniiltoe  Art 


(FACA)  (5  U.S.Q  app.  2,  10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  ho«vever.  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
infonnation  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  wouM  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  ragulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
rec:ords  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Kxamples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
nut  he  c:losed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  pro(;edures  for  a  class  of  drugs  or 
devices,  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
piihlu.  distlosure  pursuant  to  the  FACA, 
as  amended,  and.  deliberation  to 
fonnulate  advi(»  and  recommendations 
to  the  agency  on  matters  that  do  not 
indH()«ndently  justify  closing 

rhis  notice  is  issued  under  section 
l()(a)(l)  and  (2)  of  the  Federal  Advisory 
(committee  Act  (5  U.S.C  app.  2).  and 
FDA  s  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dsted:  May  2, 1906. 
Mk^Ml  A.  Frisdaaa. 
Deputy  Conunistioner  for  Operations. 
IFR  Doc  96-1 143S  Piled  »-6-W;  8:45  am) 

I  0008  41S»-S(-r 


Heslth  Cm  Flnsncino  Adinh itob  ■Uon 
Prtvacy  Act  of  1074;  System  of 


AQENCY:  Department  of  Health  and 
Human  Services  (HHS).  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  proposal  to  alter  an 
existing  system  of  records  by: 
Expanding  the  purpose  of  the  system, 
changing  the  name  of  the  system, 
changing  the  name  of  the  "Unique 
Physician  Identification  Number 
(UPIN)"  to  the  "Unique  Physician/ 
Practitioner  Identification  Number," 
changing  the  structure  of  the  UPIN. 
adding  tax  identification  numbers  to  the 
data  fields,  and  adding  a  new  routine 
use  (number  10)  to  the  system  of  records 
for  the  release  of  data  to  Federal  and 
state  agencies. 


r:  HCFA  is  proposing  to  revise 
the  systems  notice  for  the  "Medicare 
Physician  Identification  and  Eligibility 
System  (MPIES).  "  System  No.  09-70- 
0525.  The  following  alterations  will  be 
made  to  this  system  of  records: 

1 .  The  purpose  statement  for  the 
system  will  be  revised  to  better  reflect 
the  system's  expanded  function.  The 
new  purpose  of  this  system  of  records 
will  read  as  follows:  "to  maintain 
unique  identification  of  each  physician, 
practitioner,  and  medical  group  practice 
requesting  and/or  receiving  Medicare 
reimbursement." 

2.  The  name  of  the  system  will  be 
changed  from  the  "Medicare  Physician 
Identification  and  Eligibility  System 
(MPIES),"  to  the  'Unique  Physician/ 
Practitioner  Identification  Number 
(UPIN)  System." 

3.  The  name  of  the  "Unique  Physician 
Identification  Number  (UPIN)"  will  be 
changed  to  the  "Unique  Physician/ 
Practitioner  Identification  Number." 
Despite  this  amendment,  the  acronym 
UPIN  will  not  be  changed  because 
Federal  and  state  agencies  and  private 
and  public  insurance  entities  are 
familiar  with  the  use  of  this  acronym. 

4.  The  structure  of  the  UPIN  identifier 
is  being  changed  from  a  6-digit 
identifier  to  a  10-digit  identifier  so  as  to 
uniquely  identify  all  physicians, 
practitioners  and  medical  group 
practices,  and  to  rectify  current 
problems  with  existing  individualized 
identification  systems. 

5.  Tax  identification  numbers  will  be 
collected  and  added  to  the  data  fields 


maintained  on  all  physicians, 
practitioners,  and  medical  group 
practices  in  this  system. 

6.  HCFA  is  also  proposing  to  add  a 
new  routine  use  (number  10)  to  this 
system  notice  for  the  release  of  data  to 
other  Federal  and  state  agencies. 
INFECTIVE  DATE:  HCFA  filed  a  new 
system  report  with  the  Chairman  of  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB)  on  May  1, 1996.  To 
ensure  that  all  parties  have  adequate 
time  in  which  to  comment,  the  revised 
system  of  records,  including  routine 
uses,  will  become  effective  40  days  from 
the  publication  of  this  notice  or  from  the 
date  it  is  submitted  to  OMB  and  the 
Congress,  whichever  is  later,  unless 
HCFA  receives  comments  which  require 
alterations  to  this  notice. 
ADDRESS:  Please  address  comments  to: 
Richard  A.  DeMeo.  HCFA  Privacy  Act 
Officer.  Freedom  of  Information  and 
Privacy  Office.  Associate  Administrator 
for  External  Affairs  (AAEA).  Health  Care 
Financing  Administration,  Room  C2- 
26-21,  7500  Security  Boulevard. 
Baltimore.  Maryland  21244-1850. 
Comments  received  will  be  available  for 
examination  at  this  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Wright,  Provider  Enrollment 
Unit.  Office  of  Program  Requirements. 
Bureau  of  Program  Operations.  Health 
Care  Financing  Administration,  Room 
Si-04-20.  7500  Security  Boulevard. 
Baltimore.  Maryland  21244-1850.  His 
telephone  number  is  (410)  786-5798. 
SUPPI.EMENTARY  INFORMATION:  In  1988. 
HCFA  established  a  new  system  of 
records,  under  the  authority  of  section 
1842(r)  of  the  Social  Security  Act  Pub. 
L.  101-508,  42  U.S.C.  1395u(r)),  to 
maintain  a  UPIN  for  each  physician  who 
provides  services  for  which  payment  is 
made  under  Medicare.  Notice  of  this 
system,  the  "Medicare  Physician 
Identification  and  Eligibility  System 
(MPIES),"  HHS/HCFA/BPO.  no.  09-70- 
0525,  was  most  recently  published  on 
June  10,  1989  in  the  Federal  Register. 
This  system  contains  records  of  all 
physicians,  as  defined  by  §  1861(r)  of 
Title  XVIII  of  the  Social  Security  Act. 
who  provide  services  for  which 
payment  is  made  under  Medicare. 

At  this  time.  HCFA  is  proposing  to 
expand  the  purpose  of  this  system  of 
records:  "to  maintain  unique 
identification  of  each  physician, 
practitioner,  and  medical  group  practice 
requesting  and/or  receiving  Medicare 


reimbursement."  Expanding  the 
purpose  to  include  other  health  care 
professionals  and  practitioners  will 
assist  HCFA  in  identifying  billers  and  in 
determining  the  appropriate  amoimt  to 
pay  for  Medicare  services. 

A  practitioner  includes,  but  is  not 
limited  to,  a  physical  therapist,  certified 
registered  nurse  anesthetist,  colified 
registered  nurse  midwife,  physician 
assistant,  occupational  therapist, 
audiologist,  family  nurse  practitioner, 
anesthesia  assistant,  mammography 
screening  center,  ambulance  service 
supplier,  portable  x-ray  supplier, 
independent  physiological  laboratory, 
clinical  social  worker,  psychologist, 
nurse  practitioner,  certified  clinical 
nurse  specialist  or  any  other  practitioner 
as  may  be  specified  by  the  Secretary  as 
defined  in  Social  Security  Act  sections 
1861(r)  and  1877(h)(4). 

A  medical  group  practice  is  defined  as 
a  group  of  two  or  more  physicians 
legally  organized  as  a  partnership, 
professional  corporation,  foundation, 
not-for-profit  corporation,  {acuity 
practice  plan,  or  similar  association  (A) 
In  which  each  physician  who  is  a 
member  of  the  group  provides 
substantially  the  full  range  of  services 
which  the  physician  routinely  provides 
(including  medical  care,  consultation, 
diagnosis,  or  treatment)  through  the 
joint  use  of  shared  office  space, 
facilities,  equipment,  and  personnel;  (B) 
for  which  substantially  all  of  the 
services  of  the  physicians  who  are 
members  of  the  group  are  provided 
through  the  group  and  are  billed  in  the 
name  of  the  group  and  amounts  so 
received  are  treated  as  receipts  of  the 
group;  (C)  in  which  overhead  expenses 
of,  and  the  income  fixjm  the'practice  are 
distributed  in  accordance  with  methods 
previously  determined  by  members  of 
the  group;  and  (D)  which  meets  other 
standards  such  as  the  Secretary  may 
impose  by  regulation  to  implement 
section  1877(h)(4)  of  the  Social  Security 
Act ' 

Section  1871(a)(1)  of  the  Act  provides 
that  the  Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  to  carry 
out  the  administration  of  the  insurance 
program  under  this  title  (XVni).  Section 
1833(d)  of  the  Act  prohibits  making 
payment  imder  part  B  for  services 
which  are  payable  under  Part  A.  By 
uniquely  identifying  Part  B  health 
professionals,  practitioners,  and  groups 
we  believe  we  will  eliminate  the 
possibility  of  duplicate  payments. 

Medicare  carriers  currently  identify 
physicians,  practitioners,  and  groups 
using  their  own  systems  of  assigned 
numbers.  These  individualized  systems 
allow  for  Physician  Identification 
Numbers  (PINs)  ranging  from  four  to  16 


alphabetic  and/or  numeric  characters. 
Some  carriers  assign  separate  PINs  to 
the  same  physician  providing  medical 
services  in  more  than  one  loodity,  office 
or  practice,  and  lack  the  capability  to 
cross-reference  the  PINs  and  related 
physician  data  (e.g.,  group  affiliation). 
Other  carriers  maintain  a  single  PIN 
or  cross-referenced  PINs  for  each 
physician  practicing  within  the  carrier's 
geographic  area  of  responsibility.  Since 
physicians,  groups,  and  practitioners 
can  furnish  medical  services  as  well  as 
bill  for  these  services  from  several 
locations  or  states  which  are  in  different 
carrier  jurisdictions,  the  independent 
providers  who  have  been  found  to  be 
ineligible  for  Medicare  payments  in  one 
area,  location  or  state  could  move  to  a 
different  location  or  state  in  order  to 
receive  inappropriate  or  illegal 
payment. 

In  order  to  rectify  the  problems 
inherent  in  these  individualized 
identification  systems,  HCFA  proposes 
to  expand  the  national  registry  of 
physicians  under  Congressional 
mandate,  (section  1842(r)  of  the  Social 
Security  Act.  (42  U.S.C.  1395u(r)))  so  as 
to  identify  physicians.  practiti(mers  and 
medical  group  practices  deemed  eligible 
for  Medicare  payments  and  to  maintain 
more  comprehensive  data  on  provider 
credentials. 

This  initiative  will  also  support  the 
Medicare  Transaction  System  (MTS) 
development  effort.  MTS  is  a  single, 
national,  government  owned,  standard, 
integrated  claims  processing  system  that 
yyill  perform  automated  claims 
processing  functions  for  Part  A  and  Part 
B  Medicare  claims.  HCFA  must, 
therefore,  build  a  national  Medicare 
database  of  provider  information,  to  be 
known  as  the  MTS  Provider  File,  in 
order  to  support  all  MTS  hinctions. 

The  MTS  Provider  File  would  retain 
all  provider  information  in  a  standard 
format  so  as  to  facilitate  Medicare 
functions,  both  internal  and  external  to 
MTS. 

The  Medicare  Provider  Database 
would  uniquely  identify  and  enumerate 
all  Medicare  providers  and  would 
provide  summary  information  to 
support  MTS  functions.  In  order  to 
develop  that  capability,  HCFA  is 
projwsing  to  expand  the  UPIN  system  to 
provide  identifying  numbers  for 
physicians,  practitioners  and  medical 
group  practices. 

At  this  time,  HCFA  is  also  proposing 
to  change  the  name  of  this  system  to 
better  reflect  the  system's  expanded 
purpose.  We  are  proposing  to  change 
the  name  of  this  system  from  the 
"Medicare  Physician  Identification  and 
Eligibility  System  (MPIES)."  System  No. 
09-70-0525,  to  the  "Unique  Physician/ 
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Pra<:tition«r  id«n(in<:atiun  Numb«r 
(IIPIN)  System."  This  syttvni  will  now 
he  referred  to  as  the  UPIN  system 

HCP'A  IS  proposing  (o  change  the 
name  and  slru<:ture  of  the  unique 
identifier  from  "Unique  Physician 
Idem  I  Heat  I  on  Numbers  (UPIN)"  to 
"Unique  Physician/Practitioner 
IdentiHcalion  Numbers  "  HCh'A  will 
continue  to  use  the  a<:ronym  UPIN 
because  Federal  and  stale  a((enciea.  as 
well  as  private  and  public  insurance 
entities  are  familiar  with  its  use. 

The  structure  of  the  UPIN  will  be 
changed  from  a  B-digil  alphanumeric 
identifier  to  a  10-digit  alphanumeric 
identifier  It  will  have  a  B-digit  base 
(who)  identifier  along  with  a  4-digit 
location  (where)  identifier 

These  (iianges  will  enable  M(IFA  to 
determine  the  l<M:ation  where  the 
service  was  rendered  and  to  decide 
whether  a  physician,  practitioner  and 
group  practu:e  whose  services  are  billed 
to  the  program,  is  entitled  to  Medicare 
reimbursement.  The  4-digit  locjition 
identifier  for  physicians  and  the  10-digit 
UPINs  assigned  to  practitioners  and 
medical  groups  will  be  use<l  by 
Medicare  only  for  internal  use — to  link 
locally  assigneii  providers  to  a  national 
provider  identifier 

Gamers  will  continue  (o  use  their 
loc:allv  assigned  provider  numbers  in 
claims  processing.  Practitioners  and 
group  practices  will  not  need  tu  use 
their  UPINs  for  claim.s  raimbursement 
Physicians,  suppliers,  diid  laboratories 
will  continue  to  report  the  physicians' 
base  6-digit  identifier  for  urdenng  and 
refemngreauirements 

The  iTPIN  expansion  will  increase 
system  standartlization.  identify 
providers  across  lines.  fai:ilitale 
development  of  provider  data  to  support 
MTS.  and  pennit  HOA  to  respond 
timely  to  and  Feiieral  initiative  to 
implement  standard,  universal  health 
care  provider  identifiers 

.S«K:tion  41f»4  (c)  of  the  Omnibus 
Budget  Rei.onciliation  Act  (OHKA)  of 
l*i*H)  requires  HCiFA  tu  "publi.Hh  a 
direi:tory  of  the  unique  physician 
identification  numbers  (UPIN)  of  all 
physicians  pro'iding  services  for  which 
payment  may  \m  made  under  Part  H  of 
Title  ,XV11I  of  the  S<x:ial  Security  Act 
and  shall  include  in  such  direi:tory  the 
names,  provider  numbers,  and  business 
addresses  of  all  li.sted  physicians  "  The 
modification  and  expansion  of  the  UPIN 
System  will  enable  HFXIA  to  exe«;ute 
regulations  found  at  42  (lode  of  Federal 
Regulations  [CFR]  421  2(M)  et  seq.,  as 
well  as  the  provisions  of  MH.Iion  6204(b) 
of  OBRA  1989  (se<.1ion  lH3.1(q)  of  the 
Act)  which  help  HC'J-A  identify 
utilization  patterns  that  deviate  from 
professionally  established  norms,  both 


in  the  performance  of  services  and  in 
the  referral  of  patients  for  other  services 
or  ordenng  of  other  services  or 
suppliers.  This  requires  laboratories  and 
durable  medical  equipment  (DME) 
suppliers,  as  well  as  consulting 
physicians,  to  show  on  the  Medicare 
claim  form  the  UPIN  of  the  ordering  or 
referring  physician. 

HCFA  will  continue  to  publish  an 
annual  hard  copy  directory  of  UPINs  for 
physicians  which  will  aaaist  in  the 
identification  of  an  ordering  or  referring 
physician  The  directory  will  include 
the  names,  credentials,  state  licensed  in. 
zip  code,  provider  numbers,  specialty, 
and  business  addresses  of  all  fisted 
physicians.  HCFA  will  publish  only  the 
A-digit  base  number  in  the  directory  at 
this  time.  The  UPINs  of  practitioners 
and  medical  groups  as  well  as  the  4- 
digit  location  identifiers  will  not  be 
published  in  the  annual  hard  copy  of 
the  UPIN  directory  because  these 
numbers  will  not  be  used  for  claims 
processing,  are  temporary,  transitional 
intemal<x>ntrol  numbers  to  assist  HCFA 
to  transfer  locslly-assisned  carrier 
numbers  to  the  MTS  claims  processing 
system,  will  not  fit  on  existing  billing 
forms,  and  may  cause  confusion  as  to 
which  numbers  should  be  noted  on  the 
claim  form.  The  lO-digit  UPINs  of 
physician,  practitioners  and  medical 
groups  will  be  published  annually  in  an 
electronic  version  of  the  UPIN  directory. 

F.nrollment  information  will  be 
obtained  from  data  currently  available 
in  carrier  systems.  The  data  will  be 
researtJied.  verified,  and  complied  by 
carriers  before  submission  to  HCFA  for 
assignment  of  UPINs.  Duplicate  data  for 
two  or  more  providers  will  be 
investigated  by  the  carrier  to  determine 
if  the  identified  providers  are  the  same 
or  different  individuals.  Once  assured 
that  no  duplication  exists,  HCFA  will 
notify  each  carrier  of  the  assigned 
UPINs  The  carriers  will  issue  the  UPINs 
to  physicians,  practitioners,  and  group 
practices. 

HCFA  is  also  proposing  to  add  the 
collection  of  tax  identification  numbers 
to  the  data  maintained  on  physicians, 
practitioners,  and  medical  group 
praciices  in  this  system.  Carriers  will  be 
required  to  provide  tax  identification 
numbers  (e.g..  social  security  or 
employee  identification  number)  for  all 
physicians,  practitioners,  and  groups  to 
the  UPIN  system.  Tax  identification 
numbers  are  needed  to  assure  accurate 
identification  of  carriers'  physician, 
practitioner,  and  group  records. 

The  tax  identification  number 
provided  by  a  carrier  should  be  the  one 
reported  to  the  Internal  Revenue  Service 
and  used  an  HCFA's  1099  program. 
Gamers  are  currently  collecting  this 


information.  Records  will  not  be 
retrieved  by  tax  identification  numbers. 
Records  are  retrieved  alphabetically  by 
an  individual's  or  group's  name  or 
UPIN.  Any  uses  of  social  security 
numbers  in  data  identification,  retrieval, 
and  analysis  are  in  full  compliance  with 
section  7  of  the  Privacy  Act.  Data 
identification  at  the  individual  level  is 
necessary  to  link  information  collected 
by  HCFA  to  other  data  records  in  order 
to  further  the  operation  and 
effisctiveness  ot  the  Medicare  program. 

Also  at  this  time,  HCFA  is  proposing 
to  add  a  new  routine  use  (number  10) 
to  this  systems  notice  for  the  release  of 
data  to  other  Federal  and  state  agencies. 
The  Privacy  Act  (5  U.S.C.  552a)  permits 
us  to  disclose  information  about  an 
individual  without  consent  of  the 
individual  for  "routine  uses,"  that  is, 
disclosure  is  permitted  for  purposes  that 
are  compatible  with  the  purpose  for 
which  we  have  collected  the 
information. 

The  new  proposed  routine  use  would 
permit  release  of  data  to  other  Federal 
and  to  state  agencies.  This  routine  use 
has  two  purpoees:  First,  disclosure 
would  be  pwmitted  to  other  Federal  and 
to  state  agencies  to  enhance  the 
accuracy  of  Medicare's  payment  of 
health  benefits  through  improved 
coordination  of  benefits  and  second, 
disclosure  would  be  permitted  to  enable 
other  Federal  and  state  agencies  to 
fulfill  their  own  Medicare-related 
processing  procedures. 

HCFA  has  recently  received  a  number 
of  reauests  bxjm  other  Federal  agencies, 
e.g.,  tne  Department  of  Labor,  Veterans 
ARairs  (Office  of  Qvilian  Health  and 
Medical  Programs  of  the  Uniformed 
Services),  and  from  state  Medicaid 
agencies,  asking  for  help  in  coordinating 
benefits  and  fulfilling  their  own 
Medicare-related  processing  procedures. 
To  fulfill  these  requests  requires  the 
release  of  data  from  the  UPIN  system.  A 
primary  purpose  of  the  Medicare 
program,  for  which  this  system  of 
records  was  established,  is  to  assure 
high  quality  and  effective  health  care  to 
Medicare  beneficiaries.  We  believe  that 
this  purpose  can  be  better  accomplished 
through  coordination  of  provider  data 
betwoen  and  among  other  Federal  and 
state  agencies.  The  proposed  new 
routine  use  in  the  revised  system  meets 
the  compatibility  criteria,  inasmuch  as 
the  information  is  collected  for 
administering  payments  to  providers  in 
accordance  with  Title  XVm  of  the 
Social  Security  Act.  We  anticipate  that 
disclosure  under  the  routine  use  will 
not  result  in  any  unwarranted  adverse 
effects  on  personal  privacy. 

The  routine  use  will  be  numbered  (10) 
and  will  read  as  follows: 


(10)  To  another  Federal  or  a  state 
agency  to:  (1)  Contribute  to  the  accuracy 
of  HCFA's  proper  payment  of  Medicare 
health  benefits,  or  (2)  enable  such 
agency  to  administer  a  Federal  or  state 
health  benefits  program,  or  as  necessary 
to  enable  such  agency  to  fulfill  a 
requirement  of  a  Federal  or  state  statute 
or  regulation,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  be  made  cannot 
reasonably  be  accomplished  unless  the 
data  are  provided  in  individually 
identifiable  form; 

c  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
enacting  the  health  or  safety  of  any 
individual; 

(b)  For  use  on  another  project  under 
the  same  conditions  and  with  written 
authorization  hom  HCFA;  and 

(c)  When  required  by  law; 

(d)  Secures  a  written  statement 
attesting  to  the  next  recipient's 
understanding  of,  and  willingness  to 
abide  by  the  following  provisions: 

(1)  Not  to  use  the  data  for  purposes 
other  than  those  for  which  the  data  were 
disclosed; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
individuals  could  be  identified  (i.e.,  the 
data  must  not  be  individual-specific  and 
must  be  aggregated  to  a  level  where  no 
data  cells  have  10  or  fewer  individuals); 
and 

(3)  Not  to  publish  any  aggregation  of 
the  data  without  HCFA's  approval. 

The  proposed  new  routine  use  for  the 
MPIES  (hereafter  UPIN)  system  is 
consistent  with  the  Privacy  Act.  5  U.S.C. 
552a(a)(7),  since  it  is  compatible  with 
the  purpose  for  which  the  data  were 
collected.  We  are  publishing  the  notice 
in  its  entirety  below  for  the  convenience 
of  the  reader. 

Dated:  April  30, 1996. 
Bmoe  C  Vladeck, 

Administrator,  Health  Care  Financing 

Adminittration. 

(PR  Doc.  96-11260  Piled  &-6-96:  8:45  am) 

411 


Haalth  ResourcM  and  8«rvioM 
Administration 

Advisory  Council;  Notlcs  of  Masting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  June  1996. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Tune:  June  6-7, 9:00  am-5:(X) 
p.m. 

Place:  Parklawn  Building.  ConCBTence 
Rooms  G  ft  H,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

The  meeting  is  open  to  the  public 

Agenda:  The  hill  Commission  will  meet  on 
Thursday,  June  6  frran  9:00  a.m.  to  5KK)  p.m. 
and  Fridiay,  June  7  from  9:00  am.  to  12O0 
noon.  Agenda  items  will  include,  but  not  be 
limited  to:  a  r^x>rt  on  the  Nationel  Vaccine 
Program;  a  report  on  the  Advisory  CcHnmittee 
on  Immunization  Practices'  (AdP)  Polio 
Vaccine  Policy;  a  report  on  the  Acellular 
Pertussis  Vaccines  Symposium;  a  report  on 
Vaccine-Associated  Paralytic  Poliomeyelitis: 
an  update  on  the  Centers  of  Disease  Control 
and  Prevention  and  Food  and  Drug 
Administration's  Vaccine  Safety  Activities; 
report  of  the  Vaccine  Saiisty  Subcommittee; 
and  routine  Program  reports. 

Public  comment  will  be  permitted  beCme 
noon  and/or  at  the  end  of  the  Commission 
meeting,  as  time  permits.  Oral  presentations 
will  be  limited  to  5  minutes  per  public 
speaker. 

Persons  interested  in  providing  an  oral 
presentation  should  submit  a  written  request, 
along  with  a  copy  of  their  presentation  to  Mr. 
Jerry  Anderson,  Principal  Staff  Liaison, 
Division  of  Vaccine  Injury  Compensation. 
Bureau  of  Health  Professions,  (tealth 
Resources  and  Services  Administration, 
Room  8A-35,  5600  Fishers  Lane,  Rockville, 
MD  20852:  Telephone  (301)  443-6593. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 
fior  presentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Room 
G  and  H  before  10:00  on  June  6-7.  These 
persons  will  be  allocated  time  as  time 
permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Mr. 
Anderson,  Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  8A-35,  5600  Fishers 
L^ane,  Rockville,  Maryland  20852;  Telephone 
(301)  443-6593. 

Name:  National  Advisory  Committee  on 
Rural  Health. 


Date  and  Time:  June  9-12, 1996:  3K)0  p.m. 

Place:  Tamarron  Hilton.  40290  U.S. 
Highway  550  North,  Duiango,  CO  81301 
(970)  259-2000  FAX  (970)  259-0745 

The  meeting  is  open  to  the  public 

Agenda:  The  meeting  %rill  begin  on 
Sunday,  June  9,  with  a  working  session  far 
the  Health  Care  Financing  and  Educatioa  and 
Health  Services  Woik  Groups  and  a 
legislative  update.  The  plenary  seasion  will 
begin  at  8:30  a.m.  on  Monday,  June  10,  with 
tidies  including  a  discussion  of  Employee 
Retirement  Income  Security  Act,  Medicaid, 
and  the  Colorado  Rural  Panpective.  On 
Tuesday,  June  11,  there  vrill  be  a  site  visit  to 
Shiprock,  NM,  with  transportation  provided. 
Individuak  intnested  in  paiticipetiiag  in  the 
site  visit  should  contact  Arlene  Grandertoo 
at  (301)  443-0613. 

The  meeting  will  convene  at  8:30  a.m.  on 
Wednesday,  June  12.  Adjournment  is 
anticipetad  b^  12:30  p.m. 

Anyone  requiring  infannatkn  ragording 
the  subject  Committee  should  coDtact  Dena 
S.  Puskin,  Executive  Secretary,  National 
Advisory  Committee  on  Rural  Health,  Health 
Resources  and  Services  Admini^ration, 
Room  9-05,  Paridawn  Building.  5600  Fishers 
Lane,  Rockville.  Maryland  20657,  Telephone 
(301)  443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Arlene 
Grandenon  or  Lisa  Shelton,  Office  of  Rural 
Health  Pol.cy,  Health  Resources  and  Sovices 
Administration.  Telephone  (301)  443-0635. 

Mune:  Material  and  Child  Health  Research 
Grants  Review  Committee. 

Date  and  Time:  June  12-14, 1996. 9tt)  a.m. 

Wace;  Conference  Room  "O",  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open  on  June  12, 1996, 9:00  a.m.— 10:00 
a.m. 

Closed  for  remainder  of  meeting 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarks  by  the  Director, 
Division  of  Science,  Education  and  Analsrsis. 
Maternal  and  Oiild  Health  Bureau,  who  will 
report  on  program  issues,  congressional 
activities  and  other  topics  of  interest  to  the 
field  of  maternal  and  child  health.  The 
meeting  will  be  cloeed  to  the  public  on  June 
12  at  lOKK)  a.m.  for  the  remainder  of  the 
meeting  hx  the  review  of  grant  applications. 
The  closing  is  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(6), 
Title  5  U.S.C  and  the  Determination  by  the 
Associate  Administrator  for  Policy 
Coordination,  Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  requiring  infcKmation  regarding 
the  subject  Council  should  contact  Gontran 
Lambeily,  Dr.P.H..  Executive  Secretary. 
Maternal  and  Child  Health  Research  Grants 
Review  Committee.  Room  18A-55,  Parklawn 
Building,  5600  Fishers  l^ane,  Rockville, 
Maryland  20857.  Telephone  (301)  443-2190. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  May  2. 1996. 
Jackie  E.  Baum. 

Advisory  Committee  S4anagement  Officer. 
URSA. 
(FR  Doc.  96-11305  Filed  5-€-96:  8:45  am] 
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National  Inaittulae  of  HaaNh 

SubmlaakNi  for  0MB  Ravlaw; 
Comment  Requeat;  Effect  of  Chronic 
Occupational  Eipoaure  to  Paaticldaa 
on  Meurologkel  Function  In 
Farmworfcara  (Worliara'  Haaflh  Stucfy) 


f:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS).  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Bud((et 
lOMB)  a  request  to  review  and  approve 
the  information  collection  listed  below 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  November  .1.  1995,  pages 
5584!V-55B4fi,  and  allowed  60-day»  for 
public  comment   No  public  comments 
were  re«;eived  The  purpose  of  this 


notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995.  unless  it  displays  a 
currently  valid  OMB  control  number. 
PfK)PO<C0  COUIcnON:  Title:  Effect  of 
Chronic  Occupational  Exposure  to 
Pesticides  on  Neurological  Function  in 
Farmworkers  (Workers'  Health  Study). 
Type  of  Information  Collection  Request. 
NFW  Need  and  Use  of  Information 
Collection:  This  is  a  cross-sectional 
study  of  125  farmworkers  exposed  to 
pesticides  and  125  unexposed  control 
subjects  with  other  jobs  matched  for  age. 
sex.  and  ethnicity.  There  are  few  studies 
which  document  an  association  of 
subclinical  neurological  effects  with 
chronic  exposure  The  information 


collected  will  be  used  to  further 
understanding  of  the  effects  of  chronic 
occupational  exposure  to  pesticides  on 
neurological  function  and  in  the 
assessment  of  public  health  concerns  to 
occupational  groups  and  the  public 
Frequently  of  Response:  One  time. 
Affected  Public:  Individuals  or 
households:  Farms.  Type  of 
Respondents:  Male  and  Female  adult 
farmworkers  and  control  subjects.  The 
annual  reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents:  326 
Estimated  Number  of  Responses  per 
Respondent:  1.92:  Average  Burden 
Hours  Per  Response:  1.11;  and 
Estimated  Total  Annual  Burden  Hours 
Requested:  692.  The  annualized  cost  to 
respondents  is  estimated  at:  S6.920.00. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 


Type  of  respondents 


Estimatod 

number  of 


Esimaled 

number  ol 

responses 

per  re- 


Average 

burden 

hotfs  per 

response 


Eatimaled 
totsi  annual 

burden 
hours  re- 


Eipoeed  tarmworkers 
Control  (ubtects  ..>».. 


147 
179 


2.0204 
1.8379 


1.1515 
1.0639 


Total 


326 


342 
350 

692 


REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  fro>n  the 
public  and  affeiled  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practic:al  utility: 

(2)  The  ac(  ura<:v  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  {^)  Ways  to  enhance 
the  quality,  utility,  and  i  larity  of  the 
information  to  be  collw  ted,  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic. 
me<:hanical,  or  other  technological 
collection  te<.hniques  or  other  forms  of 
information  technology 

OtRECT  COMMENTS  TO  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s}  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building.  Room  10235. 
Washington.  DC.  20503.  Attention: 


Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
tu  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr.  Freja 
Kamel.  Senior  Staff  Fellow,  DIR.  EBMP. 
Epidemiology  Branch,  NIEHS.  BIdg. 
101.  Room  A357,  Research  Triangle 
Park,  NC  27709.  or  call  non-toll  free 
number  (919)  541-1581. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  June  6,  1996. 

Dated   Apnl  5.  1996. 
Charles  L— ure. 

Associate  Director  for  Management.  NIEHS 
IFR  Doc  96-11352  Filed  5-6-96;  8:45  am) 
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Public  Haallti  SarvicM 

National  Inatltutaa  of  Haaltti  (NIH); 
Notice  of  tha  Maatlng  of  tha  National 
Adviaory  Eya  Council 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council  (NAEC) 
on  lune  6.  1996,  Executive  Plaza  North. 
Conference  Room  C.  6130  Executive 
Boulevard.  Bethesda,  Maryland. 


The  NAEC  meeting  will  be  open  to 
the  public  on  June  6  from  8:30  a.m.  until 
approximately  11:30  a.m.  Following 
opening  remarks  by  the  Director,  NEI, 
there  will  be  presentations  by  the  staff 
of  t^e  Institute  and  discussions 
concerning  Institute  programs  and 
policies.  Attendance  by  the  public  at  the 
open  session  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  Sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C  and  Sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  NAEC 
will  be  closed  to  the  public  on  June  6 
from  approximately  11:30  a.m.  until 
adjournment  at  approximately  5:00  p.m. 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  OS  ftatentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNinno,  Council  Assistant, 
National  Eye  Institute,  EPS,  Suit  350. 
6120  Executive  Boulevard,  MSC-7164, 
Bethesda,  Maryland  20892-7164,  (301) 
496-9110,  will  provide  a  summary  of 
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the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
DeNinno  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867.  Vision  Research: 
National  Institutes  of  Health) 

Dated:  May  1.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  96-1 1 356  Filed  5-6-96;  8:45  am] 
BILUNO  OOOC  4140-ei-M 


National  Institutae  of  Healttt 

National  Canter  for  Raaearch 
Raaourcaa;  Notlca  of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
National  Center  for  Research  Resources 
Initial  Review  Group  and  the  Scientific 
and  Technical  Review  Board  on 
Biomedical  and  Behavioral  Research 
Facilities,  National  Center  for  Research 
Resources  (NCRR)  for  June  1996.  These 
meetings  will  be  open  to  the  public  as 
indicated  below,  to  discuss  program 
planning;  program  accomplishments; 
administrative  matters  such  as  previous 
meeting  minutes;  the  report  of  the 
Director,  NCRR;  review  of  budget  and 
legislative  updates;  and  special  reports 
or  other  issues  relating  to  committee 
business.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reVeal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Maureen  Mylander.  Public  Affairs 
Officer.  NCRR,  National  Institutes  of 
Health.  1  Rockledge  Center.  Room  5146, 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  Maiyiand  20892-7965,  (301) 
435-0888,  will  provide  summaries  of 
meetings  and  rosters  of  committee 
membws.  other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 


as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  below,  in  advance 
of  the  meeting. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Croup — 
Comf>arative  Medicine  Review  Committee. 

Dates  of  Meeting:  June  2-4, 1996. 

Place  of  Meeting:  One  Washington  Circle, 
Conference  Center,  One  Washington  Qrcle, 
NW.,  Washington.  DC  20037,  (202)  872-1680. 

Closed:  June  2,  6:30  p.m. — Until  recess. 

Open:  June  3,  8:30  a.m.— 10:00  a.m. 

Closed:  ]une  3, 10:00  a.m. — until 
adjournment. 

Scientific  Review  Administrator.  Dr. 
Raymond  O'Neill,  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  6018, 6705 
Rockledge  Drive.  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  (301)  435-0820. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group — 
Research  Centers  in  Minority  Institutions 
Review  Committee. 

Date  of  Meeting:  June  3, 1996. 

Place  of  Meeting:  Doubletree  Hotel,  Alpine 
Room.  1750  Rockville  Pike,  Rockville,  MD 
20852,(301)468-1100. 

Open:  June  3,  8:30  a.m. — 10:30  a.m. 

Qosed:  June  3. 10:30  a.m. — until 
adjournment. 

Scientific  Review  Administrator:  Dr.  John 
Lymangrover,  National  Institutes  of  Health,  1 
Rockledge  Center,  Room  6018, 6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  (301)  435-0820. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Dates  of  Meeting:  June  18-19. 1996. 

Place  of  Meeting:  Holiday  Inn,  Georgia 
Room,  8120  Wisconsin  Avenue.  Bethesda, 
MD  20814,  (301)  562-2000. 

Open:  June  18,  8:00  a.m. — 8:30  a.m. 

Closed:  June  18,  8:30  a.m.— until 
adjournment. 

Scientific  Review  Administrator:  Dr.  Jill 
Carrington,  National  Institutes  of  Health,  1 
Rockledge  Center,  Room  6018,  6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  Telephone:  (301)  435-0822. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group — 
General  Clinical  Research  Centers  Review 
Committee. 

Dates  o/ Meeting;  June  19-20, 1996. 

Place  of  Meeting:  Holiday  Inn,  Pallidian 
East,  5520  Wisconsin  Avenue,  Chevy  Chase, 
MD  20815,  (301)  65S-1500. 

Open:  June  19,  8:00  a.m. — 9:00  a.m. 

Cfosed:  June  19,  9:00  a.m.— until 
adjournment. 

Scientific  Review  Administrator:  Dr.  Bela  J. 
Gulyas,  National  Institutes  of  Health,  1 
Rockledge  Center,  Room  6018, 6705 
Rockledge  Drive,  MSC  7965.  Bethesda.  MD 
20892-7965.  Telephone:  (301)  435-0818. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  Research;  93.389,  Research  Ceaters 
in  Minority  Institutions;  93.167.  Research 
Facilities  Improvement  Program;  93.214 


Extramural  Research  Facilities  Construction 
Projects,  National  Institutes  of  Health) 

Dated:  May  1, 1996. 
Susan  K.  Fcfafaaaa, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  96-11359  Filed  &-fr-96:  8:45  ami 
BMJJNO  OOOC  414S-«1-« 

National  Cantar  for  Human  Qanoma 
HMMafcn;  AnMnoaa  NOfica  of  aMaiing 
oftha  National  Adviaory  Council  for 
Human  Ganoma  Raaaarch 

Notice  is  hereby  given  of  a  change  in 
the  open  session  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research.  Holiday  bm, 
Washington/Chevy  Chase.  Palladian 
East/Center.  5520  Wisconsin  Avenue, 
Chevy  Chase,  Maryland,  notice  of  which 
was  published  in  die  Federal  Rcgistar 
(61  PR  18397)  on  April  25, 1996. 

This  meeting  was  scheduled  to  be 
open  to  the  public  on  Monday,  May  20. 
£rom  8:30  a.m.  to  11:30.  The  open 
session  will  now  begin  at  9:30  a.m.  to 
approximately  12  noon. 

Dated:  May  1.  1996. 
Sosan  K.  Feldiaan, 

Committee  Management  Officer.  NIH. 
IFR  Doc.  96-11367  Filed  S-6-96:  8:45  am) 

OOOC  414e-«1-M 


National  Haart,  Lung,  and  Blood 
Instituta;  Notica  of  Mating  of  Board  of 
Scientific  Cotmaalora 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Heart, 
Lung,  and  Blood  Institute  at  8:30  a.m. 
on  June  &-7, 1996.  National  Institutes  of 
Health,  9000  Rockville  Pike.  Building 
10,  Room  7S235,  Bethesda,  Maryland 
20892. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5,  U.S.C. 
and  sec  10(d)  of  Pub.  L.  92-463.  the 
entire  meeting  will  be  closed  to  the 
public  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
priva<:y. 

Dr.  Edward  D.  Kom,  Executive 
Secretary  and  Director.  Division  of 
Intramural  Research.  NHLBI.  NIH, 
Building  10,  Room  7N214.  (301)  496- 
2116.  will  fUmish  substantive  program 
infbrmaticm. 
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Dated:  May  I,  1996. 
SuMui  K.  Feidman. 
Committer  Management  Officer.  NIH. 
|FR  I>x-..  96-11355  Filed  5-6-96;  8:45  ami 
MUJNQ  COM  414»-01-M 


National  Haart,  Lung,  and  Blood 
Institute;  Notica  of  Closed  Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as  • 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRC)  meeting: 

Name  of  IBG:  Clinical  Trials  Review 
(^minittfle. 

Date:  June  23-24. 1996. 

Time  7:00  pm. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase,  Maryland 
208  IS. 

Contact  Person:  Dr.  David  M.  Monsees. 
6701  Rockledge  Drive.  Rm  7178.  Bethesda. 
Maryland  20892.  (301)  435-O270 

Purpose/ Agenda :  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  clewed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cK4)  and  552b<c)(6).  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  propwrty  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diabases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  May  1.  1996 
Susan  K.  FeidMan. 
Committee  Management  Officer,  NIH. 
jFR  Doc.  96-1 1363  Filed  5-6-96;  8:45  ami 

■LUNQ  OOM  414a-ai-«l 


UMI 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closad  Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meeting: 

Name  of  IRG:  Heart.  Lung,  and  Biocxl 
Program  Pniject  Review  Committee. 

Date:  |une  20.  1996 

Time  8:00  am 

Piace  Holiday  Inn  Chevy  C^ase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  Maryland 
20615 

Contact  Person:  Dr  Jeffrey  H.  Hurst.  6701 
Rockledge  Drive,  Rm.  7208.  Bethesda. 
Maryland  20892,  (301)  435-U303. 

Purpose/ Agenda:  To  review  and  evaluate 
program  project  grant  applications. 

The  meeting  will  be  f:lo8ed  in  accordance 
with  the  provisions  set  fo:th  in  sees. 


552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  May  1,  1996. 
Susan  K.  FaldHan. 
Committee  Management  Officer,  NIH. 
|FR  Dec.  96-11364  Filed  5-6-96;  8:45  am] 
■LLMO  COOK  4140-tt-« 


Natiorwl  Heart,  Lung,  and  Blood 
inatltme;  Notice  of  Meetings 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Persons  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Pediatric  Cardiovascular 
Disease. 

Dotes  of  Meeting:  June  6. 1996. 

Time  of  Meeting:  9:00  a.m. 

Place  of  Meeting:  Wood  Club  Room  B. 
Wood  Building.  Children's  Hospital  of 
Philadelphia.  South  34th  Street, 
Philadelphia.  Pennsylvania. 

Agenda:  Identify  important  areas  of 
research  to  be  included  in  the  next 
solicitation  for  SCORs  in  pediatric 
cardiovascular  disease. 

Contact  Person:  Constance  Weinstein. 
Ph  D.  NIH/NHLBI/DHVD.  Rocliledge  Center 
Two,  Room  9144.  6701  Rocldedge  Drive, 
Bethesda.  Maryland  20692-7940.  (301)  435- 
0510. 

Name  of  Panel:  Lung  Biology  Disease. 

Dates  of  Meeting:  June  10-11. 1996. 

Time  of  Meeting:  7:30  p.m. 

Place  of  Meeting:  fune  lO-Ramada  Ina. 
1775  Rockville  Pike.  Rockville.  Maryland 
20852   |une  11  (8:00  am.) — Prospect 
Associates.  1801  Rockville  Pike,  Suite  500. 
Rockville,  Maryland  206S2. 

Agenda:  To  identify  current  issues  in  basic 
and  clinical  topics  related  to  several 
programs  in  the  Division  of  Lung  Disease's 
Lung  Biology  and  Disease  Ptogram  for  future 
NHLBI-supported  research 

Contact  Penon:  Dorothy  B.  Gail.  Ph.D. 
NIH/NHLBI/DLD.  Rockledge  Center  Two. 
Room.  1(H)18,  6701  Rockledge  Drive. 
Bethesda.  Maryland  20892.  (301)  43fr-0222. 


(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  May  1,  1996. 
Susan  iC.  Feldnan. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  >u6-1 1365  Filed  5-6-96;  8:45  am] 

MUJNQ  coos  414S-01-H 


National  Institute  of  Allergy  and 
Infisctious  Diseases;  Notice  of  Meeting: 
Microbioiogy  and  Infectioos  Diseases 
Rssesrch  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
June  6-7, 1996,  at  the  Holiday  Inn 
Gaithersburg,  Washingtonian  Room,  2 
Montgomery  Village  Avenue,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  9  a.m.  on  |une  6, 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will 
be  limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(cM6),  Title 
5,  U.S.C.  and  sec.  10(d)  of  Pub.  L  92- 
463,  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9  a.m.  until  recess  on  June  6,  and 
bt>m  8  a.m.  until  adjournment  on  June 
7.  These  applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Gary  Madonna.  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee, 


NIAID,  NIH,  Solar  Building.  Room 
4C21,  Rockville,  Maryland  20892. 
telephone  301-496-3528,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856,  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health) 

Dated:  May  1, 1996. 
Susan  IL  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  96-11357  Filed  5-6-96:  8:45  am) 

SSJJMQ  coot  414»41-« 


Nationallnstituta  of  Child  Health  and 
Human  Development;  Notica  of 
Maating  of  the  National  Adviaory  Child 
Health  and  Human  Davalopmant 
Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Child  Health  and 
Human  Development  Council  on  June 
3-4. 1996.  Hie  meeting  will  be  held  in 
Buildii^  31,  Conference  Room  10, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  of  the 
Subcommittee  on  Planning  will  be  open 
on  June  3.  The  Subcommittee  meeting 
will  held  in  Building  31,  Room  2A03, 
from  8:00  a.m.  to  10:00  a.m.  to  discuss 
program  plans  and  the  agenda  for  the 
next  Council  meeting.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  Coimcil  meeting  will  be  open  to 
the  public  on  June  3  from  10:00  a.m. 
until  5:00  p.m.  The  agenda  includes  a 
report  by  the  Director,  NICHD,  a  report 
by  the  Human  Learning  and  Behavior 
Branch,  and  a  presentation  on  the 
Interactive  Research  Project  Grants 
Mechanism.  The  meeting  will  be  open 
on  June  4  upon  completion  of 
applications  at  approximately  12:30 
p.m.  to  adjotimment  if  any  policy  issues 
are  raised  which  need  further 
discussion. 

In  accordance  with  the  provisions  set 
forth  in  sections  552(c)(4),  and  552(c)(6), 
Title  5,  United  States  Code  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  full  Council  will  be  closed  to  the 
public  on  June  4  boxn  8:00  a.m.  to 
approximately  12:30  p.m.  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


Ms.  Mary  Plummer,  Executive 
Secretary,  NICHD,  6100  Executive 
Boulevard.  Room  5E03.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892-7510.  Area  Code  301. 496-1485. 
will  provide  a  summary  of  the  meeting 
and  a  roster  of.Coundl  members  as  well 
as  substantive  program  information. 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  asMStance. 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer. 

(Catalog  of  Federal  Domestic 
Assistance  Program  Nos.  93.864, 
Population  Research,  and  93.865. 
Research  for  Mothers  and  Children, 
National  Institutes  of  Health) 

Dated  May  1,1996. 
Susan  Ki  Feldaun, 
Committee  Management  Officer  NIH. 
(PR  Doc  96-11358  Filed  5-6-96: 8:45  am] 
BMJJNO  oooe  4i4e-ei-M 


National  Institute  of  Allergy  and 
Infectious  DisaMaa;  Notica  of  Maating: 
Board  of  Scientific  Counaalors 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  Jime  17-19. 1996.  The 
meeting  will  be  held  in  the  4th  Floor 
Conference  Room.  Building  4.  National 
Institutes  of  Health.  9000  Rockville 
Pike.  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  on  June  17  from  11  a.m.  to  11:45 
a.m.  and  frt>m  1  p.m.  to  recess.  On  June 
18  the  meeting  will  be  open  from  9:30 
a.m.  until  12  p.m.  During  the  open 
sessions,  the  permanent  staff  of  the 
Laboratory  of  Cellular  and  Molecular 
Immunology  will  present  and  discuss 
their  immediate,  past  and  present 
research  activities. 

In  accordance  with  the  provisions  set 
forth  in  Sec.  552b(c)(6).  Title  5,  U.S.C. 
and  Sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public  on 
June  17  bom  8:30  a.m.  imtil  11  a.m.. 
and  from  11:45  a.m.  until  1  p.m.:  on 
Jime  18  from  8:30  a.m.  until  9:30  a.m., 
and  fit>m  12  p.m.  until  recess;  and  on 
June  19  from  8:30  a.m.  until 
adjournment,  for  the  review,  discussion, 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Alleigy  and 
Infectious  Diseases,  including 
consideration  of  personal  qualifications 
and  performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  Claudia  Goad.  Committee 
Management  Officer,  Naticmal  Institute 
of  Alleigy  and  Infectious  Diseases.  Solar 
Building.  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-7601,  will  provide  a 
stunmary  of  the  meeting  and  a  roster  of 
committee  members  up<Hi  request. 
Individuab  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 

I>r7lnomas  J.  Kindt.  Executive 
Secretary,  Boaid  of  Scientific 
Coimselors.  NIAID.  National  Institutes 
of  Health.  Buildii^  10,  Room  4A31. 
telephone  301-496-3006.  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-3C1,  National  Institutes  of 
Health) 

Dated:  May  1.1996. 
Susan  K.  FddBan. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-11361  Filed  5-6-96:  8:45  am) 
aaxaiQ  oooe  4i4«-ai-M 


National  kwtttuta  of  AHargy  and 
Infectious  DUiasit;  Notica  of  Maating: 
Allergy,  Immunology,  and 
Tranaplantation  Raeaarch  Commltlea 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy,  Immunology,  and 
Transplantaticm  Research  Committee  on 
Jime  17-18. 1996,  at  the  Georgetown 
Holiday  Inn,  2101  Wisconsin  Avenue. 
N.W..  Washington,  D.C 

The  meeting  will  be  open  to  the 
public  fit>m  8:30  a.m.  to  9:45  a.m.  on 
June  17  to  discuss  administrative  details 
relating  to  committee  business  and 
program  review,  and  for  a  report  from 
the  Director,  Division  of  Extramural 
Activities  which  will  include  a 
discussion  of  budgetary  matters. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluaticm  of  individual  grant 
applications  and  contract  proposals 
from  9:45  a.m.  until  recess  on  June  17, 
and  from  8:30  a.m.  until  adjournment 
on  June  18.  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  {>atentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
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clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad.  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Building.  Room  3C26.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  301-496-7601.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Kevin  M.  Callahan,  Scientific 
Review  Administrator,  Allergy. 
Immunology  and  Transplantation 
Research  Committee,  NLAID,  NIH.  Solar 
Building,  Room  4C20,  Bethesda. 
Maryland  20892.  telephone  301-496- 
A424.  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Aasiatance 
Program  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health) 

Dated:  May  1.  1996. 
Suaan  K.  Feldaaan. 
Committee  Management  Officer.  NIH. 
(FR  Doc.  96-11362  Filed  S-6-«6;  8:45  am] 
iRJJNQ  COM  4140-*1-M 


National  Instltuta  of  Mental  Haalth; 
Notica  of  Cloaad  MaaUnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  application. 

Committee  Name:  Violence  and  Traumatic 
Street  Review  Committee. 

Date  June  3-|une  4.  1996. 

Time  8:30  a.m. 

Place:  One  Washington  Circle.  One 
Washington  Qrcle.  NW  .  Washington.  DC 
20037 

Contact  Person:  Sheri  L  Schwartzback. 
Parklawn  Building.  Room  9C-26.  5600 
Fishers  Lane,  Rociville.  MD  20857. 
Telephone:  301.  443-«843. 

Commiffee  Name:  (^ild  Psychopafhology 
and  Treatment  Review  (A>mmittee. 

Date:  )une  4-)une  5,  1996 

Time:  9  a.m. 

Place:  Bethesda  Ramada  Inn.  8400 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Contact  Person:  Angela  L.  Rediingshafer, 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
RockviUe.  MD  20857.  Telephone:  301. 443- 
1367 

Committee  Name:  Clinical  Neurosc:ience 
and  Biological  Psychopathology  Review 
Committee. 

Date:  June  5-|une  7.  1996. 


Time:  9  a.m. 

Place:  Hampshire  Hotel,  1310  New 
Hampshire  Ave..  NW.,  Washington,  DC 
20036. 

Contact  Person:  Maureeo  L  Bister, 
Parklawn  Building,  Room  9-101,  S600 
Fishers  Lane,  RockviUe,  MD  20857, 
Telephone:  301.  443-3936.      « 

Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Dote:  June  e-)une  7.  1996. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Jean  Speas,  Parklawn. 
Room  9C-18,  5600  Fishers  Lane.  RockviUe. 
MD  20857,  Telephone:  301  443-1340. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Date:  June  6-)une  7.  1996. 

rime:  9  a.m. 

Place:  Barcelo  Washington.  Hotel.  2121  P 
Street,  NW..  Washington,  DC  20037. 

Contact  Person:  W.  Gregory  Zinunerman. 
Parklawn  Building.  Room  9C-18,  5600 
Fishers  Lane.  RockviUe.  MD  20857, 
Telephone:  301.  443-1340. 

Committee  Name:  Clinical  Centers  and 
Special  Projects  Review  Committee. 

Date;  )une  6-Iune  7. 1996. 

Time:  9  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chose.  MD  20815. 

Contact  Person:  Phyllis  L  Zusman, 
Parklawn  Building.  Room  9C-18,  5600 
Fishers  Lane.  RockviUe.  MD  20857. 
Telephone:  301,  443-1340. 

Committee  Name:  Services  Research 
Review  ConuniUee. 

Date:  June  ll-)une  12, 1996. 

Time:  9  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20615. 

Contact  Person:  Angela  L.  Redlingshafer, 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
RockviUe.  MD  20657.  Telephone:  301. 443- 
1367. 

Committee  Name:  Neuropharmacology  and 
Neurocheraistry  Review  Cammittee. 

Date:  )une  12-)une  14. 1996. 

Time:  8  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Shirley  H.  Maltx. 
Parklawn.  Room  9-101.  5600  Fishers  Lane. 
Kockville.  MD  20857.  Telephone:  301.  443- 
3367. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Date:  June  13-June  14.  1996. 

Tinie:  8:30  a.m. 

Place:  Bethesda  Ramada  Inn.  8400 
Wisconsin  Avenue.  Bethesda.  MD  20614. 

Contact  Person:  Phyllis  L  Zusman. 
Parklawn  Building.  Room  9C-1B.  5600 
Fishers  Lane.  RockviUe.  MD  20857. 
Telephone:  301.443-1340. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Date:  June  13-|une  14.  1996. 

Time:  9  a.m. 

Place:  Holiday  Inn.  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  RehaiM  A.  Chowdhury. 
Parklawn  Buildii^  Room  9C-26.  5600 


Fishers  Lane.  RockviUe,  MD  20857, 
Telephone:  301,  443-64 7a 

Committae  Name:  Child/ Adolescent 
Development,  Risk,  and  Prevention  Review 
Committee. 

Date:  June  13-}une  14, 1996. 

Time:  9  a.m. 

Place:  The  Latham  Hotel.  3000  M  Street. 
N.W.,  Washington.  DC  20007-3701. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn 
Building.  Room  9C-26.  5600  Fishers  Lane, 
RockviUe,  MO  20857,  Telephone  Number 
301.  443-6470. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Date:  June  13-June  14. 1996. 

Time:  9  a.ni. 

Place:  Embassy  Suites  Hotel.  4300  Military 
Rood.  N.W..  Washii^ton.  DC  20015. 

Contact  Person:  Monica  P.  Woodfork. 
Parkiawm  BuildiiH.  Room  9C-26.  5600 
Fishers  Lane.  RockviUe.  MD  20657. 
Telephone:  301 .  443-4843. 

Committee  Name:  Psychobiology, 
Behavior,  and  Neuroecience  Review 
Committee. 

Date:  June  14-June  15, 1996. 

Tune:  9  a.m. 

Place:  Double  Tree  Hotel,  1750  RockviUe 
Pike,  RockviUe,  MD  20652. 

Contact  Person:  WilUam  H.  Radcliffe, 
Parklawn  Building.  Room  9-101,  5600 
Fishers  Lane,  RockviUe,  MD  20657. 
Telephone:  301. 443-3936. 

Committee  Nome:  Molecular.  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Date:  June  17-June  18. 1996. 

Time:  8  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MO  20815. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101.  5600  Fishers  Lane.  RockvUle. 
MO  20857.  Telephone:  301. 443-3936. 

Committee  Name:  Epidemiology  and 
Genetics  Review  Committee. 

Date:  June  17-June  19. 1996. 

Time:  9  a.m. 

Place:  Double  Tree  Hotel.  1750  RockviUe 
PUus.  RockvUle.  MO  20652. 

Contact  Person:  Shirley  Williams. 
Parklawn,  Rotun  9C-18.  5600  Fishers  Lane. 
RockviUe.  MD  20857.  Telephone:  301, 443- 
1367 

Committee  Name:  Cognitive  Functional 
Neurosdenoe  Review  Committee. 

Date:  June  20-June  21. 1996. 

Time:  9  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Shirley  H.  Maltz. 
Parklawn.  Room  9-101,  5600  Fishers  Lane, 
RockviUe,  MD  20857.  Telephone:  301. 443- 
3367. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Date:  June  20-June  21. 1996. 

Time:  9  a.m. 

Place:  The  Latham  Hotel  Georgetewm.  3000 
M  Street.  N.W..  Washington.  DC  20007. 

Contact  Person:  Regina  M.  Thomas. 
Parklawn  Building.  Room  9C-26.  5600 
Fishers  Lane.  RockvUle.  MD  206S7. 
Telephone:  301. 443-6470. 


Committee  Name:  Mental  Health  AIDS  and 
Immunology  Review  Committee — 1. 

Date:  June  24-June  27, 1996. 

Time:  9:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Regina  M.  Thomas. 
Parklawn  Building.  Room  9C-26,  5600 
Fishers  Lane,  RockviUe,  MD  20857. 
Telephone:  301,  443-6470. 

Committee  Name:  Mental  Health  AIDS  and 
Immunology  Review  Committee — 2. 

Date:  July  1-July  2, 1996. 

Time:  8:30  a.m. 

Place:  One  Washington  Circle.  One 
Washington  Circle,  N.W.,  Washington.  DC 
20037. 

Contact  Person:  Rehana  A.  Chowdhury. 
Parklawn  Building.  Room  9C-26.  5600 
Fishers  Lane.  RockviUe.  MD  20857. 
Telephone:  301.  443-6470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cJ(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  conRdential  trade 
secrets  or  commercial  prof>erty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281.  93.282) 

Dated:  May  1.  1996. 
Susan  K.  Feldman. 
Committee  Management  Office.  NIH. 
(FR  Doc.  96-11366  Filed  5-6-96;  8:45  am) 

BILLMQ  CODE  414»-ei-M 


National  Inatitiita  of  Allergy  and 
Infactioua  Diaaaaa;  Notica  of  Cloaad 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Research  Training  Grant 
Applications  in  Allergy  and  Immunology. 

Dote:  May  13.  1996. 

Time:  4:00  p.m. 

Place:  Teleconference,  Solar  Bldg..  Room 
3C40. 6003  Executive  Blvd..  Bethesda.  MD 
20892.  (301)  402-4988. 

Contact  Person:  Dr.  Dianne  E.  Tingley. 
Scientific  Review  Adm..  6003  Executive 
Boulevard,  Solar  Bldg..  Room  4C07. 
Betiiesda.  MD  20892-7610.  (301)  496-0818. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 


applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  April  30. 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  96-11369  Filed  5-6-96;  8:45  am] 

BOJJNQ  OOOe  4140-01-M 


National  Ubrary  of  Madicina;  Notica  of 
Maating  of  tlw  Utaratura  Salaction 
Tectinical  Raviaw  Committaa 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee,  National  Library  of 
Medicine,  on  June  13-14, 1996. 
convening  at  9  a.m.  on  June  13  and  at 
8:30  a.m.  on  June  14  in  the  Board  Room 
of  the  National  Library  of  Medicine, 
Building  38,  8600  RockviUe  Pike, 
Bethesda,  Maryland. 

The  meeting  on  June  13  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Lois  Ann  Colaianni  at  301- 
496-6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c}(9)(B),  Title  5, 
U.S.C,  Pub.  L.  92-463,  the  meeting  will 
be  closed  on  June  13  firom  10:30  a.m.  to 
approximately  5  p.m.  and  on  June  14 
from  8:30  a.m.  to  adjournment  for  the 
review  and  discussion  of  individual 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine. 

The  presence  of  individuals 
associated  with  these  publications  could 
hinder  fair  and  open  discussion  and 
evaluation  of  individual  journals  by  the 
Committee  members. 

Mrs.  Lois  Ann  Colaianni,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations,  National  Library  of 
Medicine,  8600  RockviUe  Pike. 
Bethesda.  Maryland  20894,  telephone 
number:  301-496-6921,  will  provide  a 
summary  of  the  meeting,  rostera  of  the 
committee  membere,  and  other 
information  pertaining  to  the  meeting. 


Dated:  May  1.1996. 
Sasan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  96-11353  Filed  5-6-96:  8:45  am) 

BRXMO  COM  4t4S-«1-H 


Nationai  Library  Of 
Meeting  of  tha 
Raviaw  CofnmMaa 


Notica  of 
Ubrary 


Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  June  19-20,  1996,  convening  at  8:30 
a.m.  in  the  Boerd  Room  of  the  National 
Library  of  Medicine,  Building  38, 8600 
RockviUe  Pike,  Bethesda,  Maryland. 

The  meeting  on  June  19  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  rejaorts  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  at  other 
reasonable  acccMnmodations.  should 
contact  Dr.  Roger  W.  Dahlen  at  301- 
496—4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C,  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  on  June  19  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  from  11  a.m.  to 
approximately  5  p.m.,  and  on  June  20 
from  8:30  a.m.  to  adjournment.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  RockviUe 
Pike,  Bethesda,  Maryland  20894, 
telephone  number:  301-496-4221,  will  ' 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  May  1. 1996. 
Snsaa  K.  FeUBOB. 
Committee  htonagement  Officer.  NIH. 
[FR  Doc  96-11360  Filed  5-6-96;  8:45  am] 
HUJNQ  OOOC  414a-«1-ll 
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Division  of  R«s««rch  Grants;  Notic*  of 
Closad  MMtings 

Pursuant  to  section  10(d)  of  the 
KedernI  Advisory  Committee  Act.  as 


amended  (5  (J  S.C.  Appendix  2).  notice 
IS  hereby  j^iven  of  the  following 
meetings  that  are  being  held  to  review 
grant  applications: 


Study  saction/contact  person 


AIDS  and  Reiated  Researc^  Initial  Review  Group 

AIDS  &  Retated  Research  1.  Of  Sami  Mayyaai.  301-436-1216 

AIDS  &  Related  Research  2.  Of  Git)en  Meter.  301-435-1219  

AIDS  &  Related  Research  3.  Df  Marce<  Pons.  301-435-1217    . 
AIDS  &  Reiated  Research  4.  Dr    Moii«ndar  Poorvan.  301-435- 

1218 
AIDS  &  Reiated  Research  5,  Dr    Mohtr>dar  Poonian.  301-436- 

1218 

AIDS  &  Related  Reeearch  6.  Or  Qtbair  lytewr.  301-436-1219  

AIDS  &  Related  Research  7,  Or  Qit>en  Mewr,  301-436-1219  

BtobeiwvKxal  and  Sociai  Soerx^es  Initiai  Review  Group 

Behavioral  Med»ne.  Ms  Carol  Campbell,  301-436-1257   

Bto-Psychoiogy.  Dr  Git)en  Meier.  301-435-1219  

Human  Development  &  Agmg-I.  Or    AmU  M«er  Sostatc.  301- 

435-1260 
Human   Development   &   Agvig-2.   Or    Rotwrt   WeNer,   301-436- 

1261 
Human  Development  &  Agw>g-3.  Or    Anita  M<Mer  Soslak.  301- 

435-1260 
Social  Sciences  &  Population.  Or  RotMrt  Wetar.  301-436-1261 

Biochemical  ScterKes  Initial  Review  Group: 

Bnchemistry.  Or.  Chhwida  Ganguly.  301-435-1738  


May^Juiy  1996 
meetings 


MedM:al  Biochemistry.  Or  Alexarxler  Liacouras,  301-435-1740 
Pathcbwchemistry.  Or  Zakir  Bengah,  301-435-1742  


PttyswIogKal  Chemistry.  Or  Donald  Schneider.  301-435-1165  

Biophysical  and  Chemical  Somnces  Inittal  Review  Group 

BK>Organic  &  l^tural  Products  Chemistry.   Dr    Harold  Radka. 

301-435-1728 
Biophysical  Chemistry,  Or  John  Beisler.  301-435-1727  


Medicinal  Chemistry.  Or  Ronald  Dubois.  301-436-1722 
MetaHobiochemistry,  Or   Asher  Hyatt,  301-435-1751    


UMI 


Molecular  &  Cellutar  Biophysics.  Dr  Nancy  (.amontagrw.  301- 
436-1726. 

Physical  Biochemistry.  Or  Gopa  Rakhit.  301-435-1721  

CardK>vasajlar  Sciences  Initial  Review  Group: 

Cardwvascular.  Or  Gordon  Johnson.  301-435-1212  

Cardiovascular  &  Renal,  Or  Anthony  Chung,  301-436-1213 

Expenmental  Cardiovascular  SaerKes.  Or  Anshumali  Chaudhan, 
301-436-1210 

Hematology-1,  Dr.  Clark  Lum.  301-435-1196  

Hematology-2.  Dr.  JerroW  Fned,  301-435-1777  

Pharmacology,  Or  Jeanne  Ketley,  301-436-1789  

Cell  Development  and  FunctKXi  Initial  Review  Group: 

Biological  Sciences-2.  Or  Camilla  Day.  301-436-1024  

Cellular  Biology  and  Physiology- 1   Or    Gerald  Greenhouse.  301- 

435-1023 
Cellular  Biology  and  Physiok>gy-2.  Or  Gerhard  Ehrenspecfc,  301- 

435-1022. 
Human  Emlxyology  &  Oevelopment-2.  Or    Sherry  Dupere.  301- 

435-1021 
International  &  Cooperative  Pro)ects.  Or.  G.  B.  Warren,  301-435- 

1019 
Molecular  Biology,  Or  Robert  Su.  301-435-1025  

Molecular  Cytology,  Or  Ramesh  Nayak.  301-435-1026  

Endocrinology  and  Repr3ductive  ScterKes  Initial  Review  Group: 

Biochemical  Endocrinology.  Dr  Mict)ael  Knecht.  301-435-1046  .... 

Endocnnology,  Or  Syed  Amir,  301-436-1043  


July  6-7  .... 

July  19  

July  27-28 
July  12-13 

July  14  


July  1 
July  12 


June  26-27 
June  13-14 
June  13-14 

June  18-19 

June  17-18 

June  13-14 

June  12-14 

June  20-21 

June  6-7  ... 

June  20-21 

June  20-21 

June  13-15 

June  5-7  .... 
June  27-28 

June  13-14 

June  17-18 

June  5-7  .... 
June  17-19 
June  10-11 

June  6-7  .... 
June  13-14 
June  19-20 

June  18-19 

Jurw  5-6  .... 

June  10-11 

June  27-28 

July  18-19  . 

June  27-29 

June  6-7  .... 

June  5-6  .... 

June  10-11 


T«Tie 


8:00  a.m. 
8:00  a.m. 
8:00  am. 
8:30  am. 

8:30  a.m. 

8:00  a.m. 
8:00  a.m. 

8:30  a.m. 
9:00  ain. 
9:00  ain. 

8:30  a.m. 

9:00  a.m. 

8:00  ajn. 

8:30  a.m. 

8:30  a.m. 

8:30  a.m. 

8:30  a.m. 

9:00  am. 

8:30  a.m. 

8:30  a.m. 
8:30  a.m. 

8:30  am. 

8:30  a.m. 

8:00  a.m. 
8:30  am. 
8:00  a.m. 

8:00  a.m. 
8:30  a.m. 
8:00  a.m. 

8:30  a.m. 

8:30  a.m. 

8:30  a.m. 

8:00  a.m. 

8:00  am. 

8:30  a.m. 

8:00  a.m. 

8:30  a.m. 

8:30  a.m 


Location 


Seattle  Marriott  Hotel.  Seattle.  WA. 
HoMay  Inn,  Chevy  Chase.  MO. 
Hoiday  Inn,  Chevy  Chase,  MO. 
Htton  Hotel,  BeNevue.  WA. 

HMon  Hotel,  Betevue,  WA. 

HoiKlay  Inn.  Chevy  Chase,  MO. 
Holiday  mn.  Chevy  Chase,  MO. 

St  James  Hotel.  Washington,  DC. 

Doubtatree  Hotel,  Rockvito.  MO. 

Embassy  Sutes  Hotel,  Chevy 
Chase  Paviion,  Washington,  DC. 

HyaR  Regency  Hotel.  Bethesda, 
MO. 

Embassy  SuMes  Hotel,  Chevy 
Ctiase  Paviion.  Washington,  DC. 

Washington  Vista  Hotel,  Washing- 
ton. 00. 

Georgetown  HoSday  Inn.  Washing- 
ton, 00. 

One  Washington  Circle  Hotel, 
Washington,  DC. 

Georgetown  Holktay  Inn.  Washing- 
ton, DC. 

Holiday  Inn,  Chevy  Chase.  MO. 

Marwr  on  Golden  Pond, 
Holdemess,  NH. 

One  Washington  Circle  Hotel. 
Wastiington.  DC. 

Hotktay  Inn.  Qievy  Chase.  MO. 

Georgetown  Holktay  Inn.  Washing- 
ton. DC. 

Holiday  Inn,  Chevy  Chase,  MO. 

Doubletree  Hotel,  Rockville,  MO. 

Doubletree  Hotel.  Aleaandna,  VA. 
HoMay  Inn,  Chevy  Chase,  MO. 
Doubletree  Hotel.  RocfcviMe,  MO. 

Doubletree  Hotel.  Rockvile.  MO. 
Holktay  Inn,  Bethesda.  MO. 
Amencan  Inn,  Bethesda.  MD. 

The  Georgetown  Inn,  Washington, 

DC. 
Hyatt  Fair  Lakes,  Fairlax,  VA. 

HoMay  Inn,  Chevy  Chase.  MD. 

HoMay  inn,  Chevy  Chase,  MO. 

Embassy  Suites  Hotel,  Chevy 
Chase  Paviikm,  Washington,  DC. 

The  Georgetown  inn,  Washington, 
DC. 

HoMay  Inn.  Chevy  Chase,  MD. 

Embassy  Suites  Hotel,  Chevy 
Chase  PaviMn,  Washington,  DC. 

The  King  George  Hotel,  San  Fran- 
dsoo.  CA. 


Study  sectkxVcontact  person 


Human  Embryotogy  &  Devetopment-1,  Dr.  Mchael  Knecht,  301- 
435-1046. 

Reproductive  Bk)togy,  Or.  Dennis  Leszczynski,  301-435-1044  

Reproductive  Endocrinok)gy,  Dr.  Abubakar  Shaikh,  301-435-1042 
GenetK  Sciences  Initial  Review  Group: 

Biotogkal  Sciences-1,  Dr.  Nancy  Pearson,  301-435-1047 

Genetka,  Dr.  Davkj  Remondini,  301-435-1038  

Genome,  Or.  Cheryl  Corsaro,  301-435-1045 

Mammalian  Genetws,  Dr.  Jerry  Roberts,  301-435-1037  

Health  Promotkxi  and  Disease  Preventwn  Initiai  Review  Group: 

Epidenmtogy  &  Disease  Control-1,  Dr.  Scott  Osborne,  301-435- 

1782. 
Epktamntogy  &  Disease  Control-2,  Dr.  J.  Terrell  HoffeM,  301- 

435-1781. 

Nursing  Research,  Or.  Gertrude  McFartand,  301-435-1784  .._ 

ImmunotogKal  Sciences  Initial  Review  Group: 

Allergy  &  Immunotogy,  Dr.  Gene  Zimmerman,  301-435-1220  ....... 

Experimental  Immunology,  Dr.  Calt>ert  Laing.  301-435-1221  

Immunobotogy.  Dr.  Betty  Hayden,  301-43&-1223 

immunotogical  Sciences,  Or.  Anita  Gorman  Wetnblatt.  301-435- 

1224. 
Immunotogy,  Virotogy  &  Pathotogy,  Dr.  Lynwood  Jones.  301-435- 

1153. 
Infecttous  Diseases  and  MKrot)totogy  Initial  Review  Group: 

Bactertotogy  &  Mycotogy-1,  Dr.  Timothy  Henry,  301-435-1147 

Bacteriotogy  &  Mycotogy-2,  Or.  William  Branche,  Jr.,  301-436- 

1148. 

Experimental  Virotogy.  Dr.  Garrett  Keefer,  301-435-1152 

MKTObial  Physiotogy  &  Genetk»-1.  Dr.  Martin  Slater,  301-435- 

1149. 
Mwrot)ial  Phystotogy  &  Genetics-2,  Dr.  Gerato  Uddel,  301-435- 

1150. 
Troptoal  Medkane  &  Parasitotogy,  Or.  Jean  Hwkman,  301-435- 

1146. 

Virotogy,  Dr.  Rita  Anand.  301-435-1151  

Muscutoskeletal  and  Dental  Sciences  Initial  Review  Group: 

General  Medkane  A-1,  Dr.  HaroW  Davkteon,  301-435-1776  

General  Medkane  B,  Dr.  Shirtey  Hikten,  301-435-1198 

Oral  Btotogy  &  Medkane-I,  Dr.  Prisdila  Chen,  301-435-1787 


May-July  1996 
meetings 


Oral  Btotogy  &  Medtoine-2,  Dr.  PrisdHa  Chen,  301-436-1787 


Orthopedtos  &  Muscutoskeletal,  Dr.  Daniel  McDonakl,  301-435- 
1215. 
Neurotogtoai  Scierwes  Initial  Review  Group: 

fieurotogkal  Sdences-I,  Or.  Carl  Banner,  301-435-1251  

Neurotogtoai  Sciences-2,  Or.  Kathleen  Mtohels,  301-435-1250  

Neurotogy  B-1,  Dr.  LiHian  Pubols,  301-435-1255 


Neurotogy  B-2,  Dr.  Herman  Teitebaum,  301-435-1254 
Neurotogy  C,  Dr.  Kenneth  Newrock.  301-435-1252  


NUTRITIONAL    AND    METABOLIC    SCIENCES    INITIAL    REVIEW 
GROUP: 

General  Medkane  A-2,  Dr.  Mushtaq  Khan,  301-435-1778 

Metabolism,  Dr.  Krish  Krishnan,  301-435-1779 


Nutritton,  Dr.  Sooia  Kim,  301-435-1780 

ONCOLOGICAL  SCIENCES  REVIEW  GROUP: 

Chemtoal  Pathotogy,  Dr.  Edmund  Copetand,  301-435-1715 

Experimental  Therapeuttos-1 ,  Or.  Phiip  Peridns,  301-435-1718  .. 
Experimental  Therai}eutks-2,  Or.  Marda  Litwack.  301-435-1719 


Metabolk:  Pathotogy,  Dr.  Marcelina  Powers.  301-435-1720 

Pathotogy  A,  Dr.  Lairy  Pinkus,  301-435-1214  

Pathotogy  B.  Dr.  Martto  Padarathsingh,  301-435-1717 


Radntton.  Dr.  Paul  Strudler,  301-435-1716  .. 
Pathophystotogtoal  Sciences  Initial  Review  Group: 


June  20-21 

June  17-18 
July  1-2 


June  17-19 
June  27-28 

June  18-20 

June  24-26 

June  20-21 

June  17-18 
June  17-18 
May  29-30.. 
June  12-14  . 

Jiine  19-21  . 

June  17-18  . 
June  19-21  . 


June  20-21 
June  20-21 
June  20-21 
June  2-4  .... 


June  3-4  .... 
June  24-25 

June  10-11 

June  19-20 


June  5-7  .... 
June  10-12 
June  4-6  .... 


June  23-25 
June  26-28 


June  24-26 
July  2-3 


June  24-25 

June  19^1 
June  27-28 
June  26-28 

June  18-20 
June  11-13. 
June  18-20  . 

June  3-6 


June  23-30 
June  6-8  .... 


June  24-25  .._.. 
June  19-21  


Time 


8:00  a.m 

8:00  a.m 
8:00  a.m. 

8:30  a.m 
9:00  ajn. 

9:00  ajn 
8:30  am 

8:30  a.m 

8:00  am 

8:30  a.m. 

8:30  am. 
8:30  am. 
8:30  am. 
8:30  am. 

8:30  ani. 

8:30  am. 

8:30  am. 

8:30  am. 
8:30  am. 

8:30  am. 

8:00  am. 

8:30  a.m. 

7:00  p.m. 

8:00  am. 
8:30  am. 

8:30  a.m. 

8:00  am. 


8:30  a.m. 
8:00  am. 
8:30  am. 

7:00  p.m. 
8:30  am. 


8:30  a.m. 
8:00  a.m. 

8:30  a.m. 

8:00  a.m. 
8:30  am. 
8:30  am. 

8:30  am. 
8:30  £fh. 
8:00  a.m. 

8:30  am. 


Locatton 


Doubletree  Hotel,  Rockvile.  MD. 

Doublelree  Hotel,  RockvMe.  MO. 
Doubletree  Hotel,  Rockvile,  MO. 

SL  James  Hotel,  Washington.  DC. 
Qeorgetoom  Hoiday  Inn,  Washing- 
ton, DC. 
SL  James  Hotel,  Washington,  DC. 
Hoiday  Inn,  Chevy  Chase,  MD. 

Marriott  Resktonce  Inn,  Bethesda 

MD. 
Hoiday  Inn.  Chevy  Chase,  MO. 

Hoiday  Inn,  Bethesda  MO. 

Hoiday  km.  Chevy  Chase.  MO. 
Hoiday  kwi,  Chevy  Chase.  MO. 
Hoiday  Inn.  Chevy  Chase.  MO. 
Hoiday  km.  Chevy  Chase.  MO. 

Hoiday  km.  Chevy  Chase.  MD. 


Mamolt  Residence  kw 

MO. 
Hoiday  kwi.  Chevy  Ctwse,  MO. 

Hoiday  Inn,  Chevy  Cttase,  MO. 
Hoiday    km.    Governor^    House. 

Washington.  DC. 
Ramada  Inn,  RockvMe,  MD. 

Hoiday  km,  Bethesda  MO. 

Doubletree  Hotel.  Rockvile.  MD. 

Mamott  Hotel,  Pooks  Hil,  Be- 
thesda MO. 

Hoiday  km.  Chevy  Chase,  MO. 

Hoiday  km  OW  Town,  Alexandria, 
VA 

Hoiday  Inn  OW  Town,  Alexandna 
VA 

Hoiday  inn,  Gaithersburg,  MO. 


Hoiday  Inn.  Bethesda.  MD. 

Hoiday  Inn,  Chevy  Chase,  MO. 

Onmi  Shoreham  Hotel.  Washing- 
ton. DC. 

Hoiday  Inn,  Chevy  Chase.  MD. 

RadBson'Baroeto  Hotel.  Washmg- 
ton,  DC. 


Doubletree  Hotel,  Rockvile,  MD. 
Georgetown  Hoiday  Inn,  Washing- 
ton, DC. 
Doublelree  Hotel,  Rockvile,  MO. 

Hoiday  km.  Chevy  Chase,  MD. 
Hyatt  Hotel,  Aritogton,  VA 
Emt>assy    Suites     Hotel.     Chevy 

Chase  Pavtton,  Washington.  DC. 
Hoiday  km,  Bethesda  MO. 
Hoiday  km.  Chevy  Chase,  MO. 
Georgetown,  Hoiday  Irm,  Washng- 

ton,  DC. 
Embassy     Suites    Hotel,     Chevy 

Ctnse  Paviion,  Washmglon,  DC. 
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Lung  Biotogy  &  Pathology,  Dr.  Anne  ClarV,  301-435-1017  

Physiology.  Dr.  Michael  Lang.  301-436-1015  

Respiratory  &  Apphed  Physiology,  Dr.  Everett  Smnett,  301-435- 
1016. 
Sensory  Soences  Initial  Review  Group: 

Heanng  Research.  Dr  Joseph  Kimm.  301-435-1249  

Sensory  Disorders  &  Language.  Dr  Jane  Hu.  301-435-1245 

Visual  Sciences  A,  Dr.  Luigi  Giacometti,  301-435-1246  

Visual  Soences  B,  Dr  Leonard  Jakubczak,  301-435-1247  

Visual  Sciences  C.  Dr  Carote  Jelsema.  301-435-1248  

Surgery,  Radiotogy  and  Bioengineering  Initial  Review  Group: 

Diagnostic  Radwtogy,  Dr.  Eileen  Bradley.  301-435-1178 

Surgery  &  Bioengmeenng.  Dr.  Paul  Parakkal.  301-435-1172  

Surgery.  Anesthesiology  4  Trauma,  Dr.  GeraW  Becker.  301-435- 
1750. 


May-Ouly  1996 
meetings 


June  12-13 
June  13-14 

June  18-19 

June  10-12 

June  12-14 

June  12-14 
June  19-21 

June  12-14 

Juoe  19-20 
June  24-25 
June  19-20 


Time 


8:00  a.m. 
8:30  a.m. 

8:30  a.m. 


8:30  a.m. 

8:30  a.m. 

8:30  a.m. 
8:30  a.m. 

8:00  a.m. 

8:00  a.m. 
8:00  a.m. 
1:00  p.m. 


Location 


St.  James  Hotel,  Washington.  DC. 
Embassy     Suites     Hotel,     Chevy 
Chase  Pavilion,  Washington,  DC. 
HoMay  Inn,  Chevy  Chase,  MD. 


Radisson  Barceto  Hotel,  Washing- 
ton, DC. 

Capitol  Holiday  Inn,  Washington, 
DC. 

Ramada  Inn,  Rockville,  MD. 

1lie  Latham  Hotel,  Washington, 
DC. 

Omni  Shoreham  Hotel,  Washing- 
ton, DC. 

The  Georgetown  Inn,  Washington, 
DC. 

Georgetown  Holiday  Inn,  Washing- 
ton, DC. 

HoNday  Inn,  Bethesda,  MD. 


The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  9.1.306.  93.33J.  93.337,  93.39.3- 
93.396.  93  837-93  844.  93  846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  May  01.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH 
jFR  Doc.  96-1 1  368  Filed  5-6-96,  8:45  am] 

MLUNQ  COOC  4140-41-M 


DEPARTHENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  May  31,  1996.  ^■ 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 


with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  Commission  members  will 
convene  at  Headquarters,  Marconi 
Station  at  10  a.m.  for  a  field  trip  to  the 
Bog  House. 

The  commission  members  will  then 
meet  at  1  p.m.  at  Park  Headquarters, 
Marconi  Station  for  their  regular 
business  meeting  which  will  be  held  for 
the  following  reasons: 

I.  Adoption  of  Agenda. 

2  Approval  of  Minutes  of  Previous 
Meeting. 

3.  Reports  of  Officers. 

4.  Old  Business. 

5.  Dune  Shack  Policy— R.  Philbrick. 

6.  Report  of  Superintendent:  GMP  Update. 
Lighthouses.  Provincetown  Airport-Terminal 
Design. 

7.  Use  ft  Occupancy  Sukx;ommittee — W. 
Hammatt. 

8.  New  Business. 

9  Agenda  for  next  meeting. 
10.  Date  for  next  meeting. 

II.  Public  comment. 
12.  Adjournment. 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  onlJ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 


National  Seashore,  So.  Wellfleet,  MA 
02663. 

Dated:  April  30,  1996. 
Maria  Buriu, 
Superintendent. 

|FR  Doc.  96-11303  Filed  5-6-96;  8:45  am] 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  27, 1996.  Piirsuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Flegister  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127.  Written 
comments  should  be  submitted  by  May 
22,  1996. 
Carol  D.  ShuU. 
Keeper  of  the  National  Register. 

FLORmA 

Monrae  County 

USS  ALLIGATOR.  Address  Restricted, 
Iilarooranda  vicinity,  96000581 

GEORGIA 

McDuffie  County 

Pine  Top  Fmn,  )ct.  of  US  78  and  US  278,  2 
mi.  E  of  Thomson,  Thomson  vicinity, 
96000582 
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KANSAS 

Sodgwick  County 

Monioe— Mahan  House,  1357  S.  Broadway, 
WichiU.  96000583 

NEVADA 

Whit*  Pine  County 

Oaceola  [East)  Ditch,  Starting  .5  mi.  E  of 
Grouse  Canyon  and  running  approximately 
18  mi.  SE  to  Lehman  Cr.,  Great  Basin 
National  Park,  Baker  vicinity,  96000584 

NEWYOKK 

Now  York  County 

Mount  Morris  Park  Historic  District 
(Boundary  Increase),  Roughly  botmded  by 
Adam  Clayton  Powell,  )r.  Blvd.  and  Mt. 
Morris  Park  W.  from  W.  118th  to  W.  124th 
Sts.,  New  York,  96000585 

TEXAS 

Bexar  County 

Calcasieu  Building,  202-214  Broadway,  San 
Antonio,  96000588 

Dallas  County 

Titche— Goettinger  Department  Store,  1901 
Main  St.,  Dallas,  96000586 

Harris  County 

Lewis  Apxartment  Building,  2815-2817  Smith 
St.,  Houston,  96000587 

UTAH 

CacheCounty 

Richmond  Relief  Society  Hall  (Mormon 
Church  Buildings  in  Utah  MPS).  15  E. 
Main  St.,  Richmond,  96000589 

Sanqwte  County 

Moroni  Opera  House,  )ct.  of  UT  132  and  W. 
Main  St.  Moroni.  96000589 

VDtGINIA 

Franldin  County 

Cahas  Mountain  Rural  Historic  District,  )ct. 
of  VA  613  and  US  220,  Peak  of  Cahas  Mt. 
to  near  Roanoke  Co.  line,  Boones  Mill, 
96000593 

Rockbridge  County 

Kennedy — Lunsfbrd  Farm,  Approximately  .5 
mi.  S  of  VA  606,  near  jet.  with  VA  604, 
Raphine,  96000592 

Salem  Independent  County 

Downtown  Salem  Historic  District,  Roughly, 
Main  St.  from  Broad  St.  to  College  Ave., 
Salem,  96000591 

The  following  property  was  omitted 
from  a  previous  Notification  of  Pending 
Nominations  list: 

OWEGON 

Lane  County 

Amazon  Family  Housing  Complex,  )ct.  of 
Patterson  St.  and  22nd  Ave.,  Eugene, 
95000090 

IFR  Doc.  96-11302  Filed  5-6-96;  8:45  am] 


INTERNATIONAL  TRADE 
COMMSSION 

Sunshine  Act  Meedng 

[USITC  SE-96-081 

AGENCY  HOUNNQ  THE  MEETWQ:  United 

States  International  Trade  Commission. 
TME  AND  DATE:  May  16. 1996  at  11:00 
a.m. 

PLACE:  Room  101,  SOO  E  Street  S.W. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDEREO: 

1.  Agenda  for  hituie  meeting 

2.  Minutes 

3.  Ratification  List 

4.  tav.  No.  731-TA-747  (Preliminary)  (Fresh 

Tomatoes  from  Mexico) — briefing  and 
vote. 

5.  Outstanding  action  jackets: 

1.  ID-96-006,  Request  fw  reprat  approval 
in  Inv.  No.  332-237  (Production  Sharing: 
Use  of  U.S.  Components  and  Materials  in 
Foreign  Assembly  Operations). 

2.  ID-96-007, 1996  Annual  report  in  Inv. 
No.  332-345  (U.S.  Trade  Shifts  in 
Selected  Industries). 

In  acconiance  with  Commission 
policy,  subject  matter  listed  above,  not 
disp<»ed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Conmiission. 

Issued:  May  3, 1996 
Donna  R.  Koelmke, 
Secretary. 
[FR  Doc.  96-11534  Filed  5-3-96;  3:36  pm] 
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Sunshine  Act  Meeting 

(USITC  SE-9fr-09] 

AGENCY  HOLOINQ  THE  MEETMG:  United 

States  International  Trade  Commission. 

TME  AND  DATE:  May  29, 1996  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-731  (Final)  (Bicycles 

from  the  People's  Republic  of  Qiina) — 
briefing  and  vote. 

5.  Outstanding  action  jackets: 

1.  ID-96-008,  Initiation  of  an  investigation 
under  section  332  of  the  Tariff  Act  of 
1930  on  South  American  trading 
partners'  schedules  of  commitments. 

2.  O/TATA-96-004,  Report  on  S. 
1550  (2-Amino-3-chlorobenzoic  acid, 
methyl  ester). 

In  accordance  with  Cbminission 
policy,  subject  matter  listed  above,  not 


disposed  of  at  the  sdieduled  mesting. 
may  be  carried  over  to  the  agmda  of  the 
following  meeting. 

By  order  pf  the  Commission. 
Issued:  May  3, 1996. 
Donna  R.I 


Secivtaiy. 

[FR  Doc  96-11535  Filed  5-3-96:  3:40  pmi 


DEPARTMENT  OF  JUSTICE 

urug  cfiforceniefn  auiimnbvmmmi 

MwMifaclurar  of  ConlraMad 
TTuiialaiiiss.  Nolioe  of  Raaislrsllon 

By  Notice  dated  December  22. 1995, 
and  published  in  the  Federal  ] 
on  January  22, 1996,  (61  FR  1603), 
Organix  Inc.,  65  Cummings  Park. 
Wc^um,  Massachusetts  01801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

TetranyOocannabnols  (7370) 

Morphine  (9300)  

1. 
II. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C  823(a)  and 
determined  that  the  registration  of 
Organix  Inc.  to  manufacture  the  Usted 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  C.F.R.  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  April  29. 1996. 
Gene  R.  Haklip, 

Deputy  Assistant  Administrator,  Office  c^ 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  96-11310  Filed  5-6-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

May  2. 1996. 

The  Department  of  Lalwr  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICIR)  to 
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UMI 


the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13.  44 
U.S.C.  Chapter  35).  A  copy  of  this 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer.  Theresa  M.  O'Mallay  ({202} 
219-5095).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  {202}  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time.  Monday  through  Friday. 

Comments  shouldbe  sent  to  Office  of 
Information  and  Regulatory  AfEairs. 
Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration, 
Office  of  Management  and  Budget. 
Room  10235,  Washington.  DC  20503 
({202}  395-7316).  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  RMister. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  %vill  have 
practical  utility; 

*  evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

TMe:  Application  for  Authority  to 
Employ  Full-Time  Students  at 
Subminimum  Wages  in  Retail  or  Service 
Establishments  or  Agriculture. 

OMB  Number:  1215-0032. 

Agency  Number:  WH-200-M1S. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-Profit  institutions;  Farms. 

Number  of  Respondents:  5,000. 

Estimatea  Time  Per  Respondent:  \0- 
30  minutes. 

Total  Burden  Hours:  1,100. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services^;  $1,750. 


Description:  This  collection  of 
information  is  used  to  determine 
whether  a  retail  or  service  or 
agricultural  employer  should  be 
authorized  to  pay  subminimum  wages 
to  full-time  students  pursuant  to  the 
provisions  of  section  14(b)  of  the  Fair 
Labor  Standards  Act. 

TiMnM  M.  OlMaUqr. 

Acting  Departmental  Qearance  Offkar. 
|FR  Doc.  96-11346  Filed  5-6-96;  8:45  am] 
■auNO  0001  «i«-(r-4i 


Emptoymant  and  Training 
Administration 

Propoead  mionwation  Coliaction 
Raquaat  SulMnitlad  for  Public 
Comment  and  Racommandationa; 
Exlmaion  of  ttia  Unamploymant 
mauTMioa  (UO  Rtvanua  QuaHty  Control 
Program  (IM2C);  Nodca 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  Tliis 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  coUecticm 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  and 
extension  of  the  Ul  RQC  Program.  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  8,  1996. 

Written  comments  should: 
— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wdll  have 
practical  utility; 
—Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g.. 
permitting  electronic  submission  of 
responses. 
ADCWCISBS.  Eve  MacDonald, 
Unemployment  Insurance  Service. 
Employment  and  Training 
Administration,  Department  of  Labor, 
Romn  C  4514.  200  Constitution  Ave, 
N.W.,  Washington.  D.C..  20210;  202 
219-^309  (this  is  not  a  toll-free 
number). 

SUPPLBMBITARV  MFORMATION: 

LBackgroand 

Since  1987,  all  State  Employment 
Security  Agencies  (SESAs)  except  the 
Virgin  islands  have  been  required  by 
regulation  at  20  CFR  602  to  operate  a 
Quality  Control  program  to  assess  their 
Unemployment  Insurance  tax  and 
benefit  programs.  Revenue  Quality 
Control  (RQC)  developed  new  measures 
for  tax  performance  to  replace  those 
previously  gathered  under  the  Quality 
Appraisal  (QA)  system.  RQC  is  designed 
to  assess  the  major  internal  UI  tax 
functions  by  utilizing  three 
methodologies:  (1)  Computed  Measures 
are  indicators  of  timeliness  and 
completeness  based  on  data 
automatically  generated  via  the  existing 
ET  581  automated  report.  (2)  Program 
Reviews  assess  accuracy  throu^  a  two- 
fold examination:  (a)  "Systems 
Reviews"  examine  tax  systems  for  the 
existence  of  internal  controls;  (b)  small 
"Acceptance  Samples"  of  those  systems' 
transactions  are  then  examined  to  verify 
the  effectiveness  of  those  controls.  (3) 
Through  the  use  of  non-evaluative 
surveys,  RQC  dociunents  the  methods 
and  procedures  the  SESA  uses  to 
manage  its  tax  operation.  Best  practioes 
are  identified  and  this  information  is 
shared  with  other  SESAs. 

The  last  tax  function  to  be  covered  by 
RQC,  Cashiering,  has  recenUy  been 
developed  and  transmitted  to  all  States. 
As  with  the  other  sections  of  RQC,  the 
Cashiering  section  will  include  a.. 
Systems  Review.  Since  the  quality  of 
payment  applications  will  be  evident 
through  the  Acceptance  Samples  of 
other  sections  of  RQC.  there  will  be  no 
Acceptance  Sample  specific  to 
Cashiering.  Instead,  a  measure  is  in 
place  to  identlly  timeliness  of  deposit  of 
employer  payments  into  the  clearing 
account.  Dsposit  activities  dictate  thiat 
the  measurement  be  conducted 
manually;  therefore,  an  Estimation 
Sample  (ES)  review,  similar  in  form  to 


the  Quality  Appraisal  review  for  deposit 
promptness,  has  been  developed. 

n.  Current  Actions 

This  is  a  request  for  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  use  3506  (c)(2)(A))  of  an 
extension  to  an  existing  collection  of 
information  previously  approved  and 
assigned  OMB  control  No.  1205-0332.  A 
revision  is  also  proposed  to  substitute 
the  RQC  design  for  measuring 
cashiering  timeliness  for  the  Quality 
Appraisal  design.  The  proposed  revision 
should  have  little  or  no  impact  on  total 
burden  hours  because  it  replaces  the 
sample  used  in  the  Quality  Appraisal 
cashiering  review  and  no  longer 
includes  an  additional  Acceptance 
Sample  of  60  to  test  for  accuracy  in 
posting. 

The  overall  approach  used  in  RQC 
sampling  is  similar  in  function  to  the 
QA  sampling  approadi  for  Cashiering. 
There  are,  however,  some  differences  in 
estimation  sampling  that  enhance  the 
RQC  review  approach: 

•  Deposit  timeliness  will  be  measured 
during  the  second  quarter  report  period 
instead  of  the  third  quarter  report  period 
measured  by  QA.  More  payments  are 
typically  received  for  the  second 
quarter,  providing  a  more  accurate 
reading  of  the  SESAs'  effectiveness; 

•  States  have  the  flexibility  to  choose 
the  period  during  which  the  ES  will  be 
selected  (the  QA  time  period  was  the 
same  for  all  States).  This  should  allow 
States  to  draw  the  sample  bom  the  most 
representative  flow  of  ranittances; 

•  A  standard  sample  size  has  been 
established,  to  give  all  States'  estimates 
similar  precision; 

•  A  less  cumbersome,  more  direct 
method  of  calculating  timeliness  has 
been  developed  for  the  ES  than  the  one 
used  in  the  QA; 

•  The  ES  includes  a  review  of  the 
Cashiering  activities  performed  by 
agents  of  the  SESAs  previously 
excluded  from  QA;  and 

•  The  new  timeliness  measure  now 
reflects  timeliness  of  electronically 
transferred  payments. 

AGENCY:  Employment  and  Training 
Administration,  Department  of  Labor. 

Title:  Unemployment  Insurance 
Revenue  Quality  Control  Program. 

OMB  Number:  1205-0332. 

Affected  Public:  State  governments 
(State  Employment  Security  Agencies). 

Total  Respondents:  Fifty  two  State 
governments. 

Frequency:  Annually. 

Total  Responses:  Fifty  two. 

i4verage  Time  Per  Response:  1750 
hours. 

Estimated  Total  Burden  Hours:  91.000 
hours  for  52  States. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  1, 1996. 
Maiy  Ann  Wyfscli, 

Director,  Unemployment  Insurance  Service. 
(PR  Doc.  96-11345  Filed  5-6-W;  8:45  am) 


MIna  Safety  and  HaaWi  Administration 
Patitiona  for  ModMcalion 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  West  End  Coal  CoaqMny,  Deep  Mine 

(Docket  No.  M-96-24-CI 

West  End  Coal  Company,  Deep  Mine, 
525  Pine  Street,  Lykens,  Pennsylvania 
17048  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  no(ati<nis,  revisions,  and 
supplemmts)  to  its  Last  Chance  Slope 
(I.D.  No.  36-07859)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  annually 
instead  of  every  6  months,  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  West  End  Coal  Coo^Mny,  Deep  Mine 

(Docket  No.  M-96-25-CI 

West  End  Coal  Company,  Deep  Mine, 
525  Pine  Street,  Lykens,  Pennsylvania 
17048  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  Last  Chance  Slope 
(I.D.  No.  36-^7859)  located  in 
Schuylkill  County,  Peimsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  lines  through  the 
intake  slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at 
1,000-fbot  intervals  of  advance  fitHn  the 
intake  slope  and  to  limit  the  required 
mapping  of  the  mine  workings  above 
and  below  to  those  present  within  100 
feet  of  the  veins  being  mined  except 
when  veins  are  interconnected  to  other 
veins  beyond  the  100-foot  limit  through 
rock  tunnel.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


3.  WeM  End  Coal  Conpaay,  Deep  ^G■e 

(Docket  No.  M-96-26-CI 

West  End  Coal  Company,  Deep  Niline, 
525  Pine  Street.  Lykens.  Pennsylvania 
17048  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1).  (4), 
and  (5)  (weekly  examination)  to  its  Last 
Chance  Slope  (I.D.  No.  36-07859) 
located  in  Sdiuylkill  County, 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  haulage  slope  and  primary 
escapeway  cannot  be  traveled  safely. 
The  petitioner  proposes  to  examine 
these  areas  frtHO  the  gunboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thcmnighly  examine 
these  areas  for  hazardous  ccmditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  West  End  Coal  Ceiyy.  Dmf  MIm 

(Docket  No.  M-96-27-CI 

West  End  Coal  Company,  Deep  Mine, 
525  Pine  Street,  Lykens.  Pnuisyivania 
17048  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Last  Chance  Slope 
(I.D.  No.  36-07859)  located  in 
Schuylkill  County,  Peimsylvania.  The 
petitioner  proposes  to  visually  examine 
eadi  seal  for  physical  damage  frtxn  the 
slope  gunboat  during  the  preshifi 
examination  after  an  air  quality  reading 
is  takwi  in  by  the  intake  pwtal  and  to 
test  for  the  quantity  and  quality  of  air  at 
the  intake  air  split  locations  off  the 
slope  in  the  gangway  portion  of  the 
working  section.  The  petitioner 
proposes  to  physically  examine  the 
entire  length  of  the  slope  once  a  month. 
The  petitioner  asserts  tiiat  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  West  End  Coal  Company.  Deep  Mim 

[Docket  No.  M-96-2&-CI 

West  End  Coal  Company,  Deep  Mine, 
525  Pine  Street,  Lykens,  Pennsylvania 
17048  has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.335 
(construction  of  seals)  to  its  Last  Chance 
Slope  (I.D.  No.  36-07859)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  f>si 
range;  and  to  permit  the  water  trap  to  be 
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installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  West  End  Coal  Company,  Deep  N4ine 

IDocket  No.  M-9fr-29-<:| 

West  End  Coal  Company,  Deep  Mine. 
525  Pine  Street,  Lykens.  Pennsylvania 
17048  has  Tiled  a  petition  to  modify  the 
application  of  30  CFR  75.1100  (quantity 
and  location  of  firefighting  equipment) 
to  its  Last  Chance  Slope  (l.D.  No.  36- 
07859)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water  . 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Amax  Coal  Company 

IDocket  No.  M-96-30-C1 

Amax  Coal  Company,  One  Oxford 
Centre.  301  Grant  Street,  20th  Floor, 
Pittsburgh.  Pennsylvania  15219-1410 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Wabash  Mine  (l.D. 
No.  11-00877)  located  in  Wabash 
County.  Illinois.  The  petitioner  proposes 
to  extend  the  length  of  portable  trailing 
cables  to  825  feet.  These  cables  would 
carry  electrical  power  from  the  working 
face  transformer  to  the  mobile  roof 
supports.  The  trailing  cables  connecting 
the  working  section  transformer  to  the 
mobile  roof  supports  are  No.  4  3/C  G- 
GC.  The  petitioner  is  conducting  second 
mining  in  certain  areas  of  its  mine 
where  Voest-Alpine  mobile  roof 
supports  are  used  and  asserts  that  a 
safer  mining  process  and  more  effective 
roof  control  is  provided  during  second 
mining  than  if  timbers  and  other  types 
of  support  are  used.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Eighty-Four  Mining  Company 

IDocket  No.  M-96-31-C1 

Eighty-Four  Mining  Company,  655 
Church  Street,  Indiana,  Pennsylvania 
15701  has  filed  a  petition  to  modify  the 
applicaUon  of  30  CFR  75.1100-2(e) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Mine  84  (l.D.  No.  36- 
00958)  located  in  Washington  County, 
Pennsylvania.  The  petitioner  proposes 


to  provide  two  portable  fire 
extinguishers  or  one  portable  fire 
extinguisher  with  twice  the  required 
capacity  at  each  temporary  electrical 
installation  instead  of  providing  one 
extinguisher  and  rock  dust  at  temporary 
electrical  installations.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  Pittsburg  ft  Midway  Coal  Mining 
Company 

IDocket  No.  M-96-32-C1 

Pittsburg  ft  Midway  Coal  Mining 
Company,  P.O.  Box  6518.  Englewood. 
Colorado  80155-6518  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.325(b)  (air  quantity)  to  its  Sebree 
No.  1  Mine  (l.D.  No.  15-17044)  located 
in  Webster  County.  Kentucky.  The 
petitioner  proposes  to  provide  positive 
ventilation  by  using  the  stopping  line 
constructed  to  separate  the  intake  and 
return  air  courses  in  the  rooms 
previously  developed  on  the  same 
panel.  The  petitioner  states  that  the 
stopping  line  would  be  constructed  and 
maintained  in  accordance  with  the 
requirements  in  30  CFR  75.333;  that 
permanent  stopping  lines  would  be 
constructed  when  rooms  are  driven 
more  than  600  feet  deep  and  temporary 
stopping  lines  would  be  used  when 
rooms  are  driven  600  feet  deep  or  less, 
as  measured  from  the  centerline  of  the 
panel  from  which  the  rooms  are  driven; 
and  that  air  flow  volumes  would  be 
measured  in  accordance  with  30  CFR 
75.360(c)(1)  and  75.362(c)(1).  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners;  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Pittsburg  ft  Midway  Coal  Mining 
Company 

[Docket  No.  M-96-33-C) 

Pittsburg  ft  Midway  Coal  Mining 
Company,  P.O.  Box  6518.  Englewood, 
Colorado  80155-6518  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360(c)(1)  (preshift  examination) 
to  its  Sebree  No.  1  Mine  (I.D.  Na  15- 
17044)  located  in  Webster  County, 
Kentucky.  The  petitioner  proposes  to 
provide  positive  venti4ation  by  using  the 
stopping  line  constructed  to  separate  the 
intake  and  return  air  courses  in  the 
rooms  previously  developed  on  the 
same  panel.  The  petitioner  states  that 
the  stopping  line  would  be  constructed 
and  maintained  in  accordance  with  the 
requirements  in  30  CFR  75.333;  that 


permanent  stopping  lines  would  be 
constructed  when  rooms  are  driven 
more  than  600  feet  deep  and  temporary 
stopping  lines  would  be  used  when 
rooms  are  driven  600  faet  deep  or  less, 
as  measured  from  the  centeiline  of  the 
panel  from  which  the  rooms  are  driven; 
and  that  air  flow  volumes  would  be 
measured  in  accordance  with  30  CFR 
75.360(c)(1)  and  75.362(c)(1).  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners;  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  Pittsburg  ft  Midway  Coal  Mining 
Company 

IDocket  No.  M-96-34-CI 

Pittsburg  ft  Midway  Coal  Mining 
Company,  P.O.  Box  6518,  Englewood, 
Colorado  80155-6518  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.362(c)(1)  (on-shifl  examination) 
to  its  Sebree  No.  1  Mine  (l.D.  No.  15- 
17044)  located  in  Webster  County, 
Kentucky.  The  petitioner  proposes  to 
provide  positive  ventilation  by  using  the 
stopping  line  constructed  to  separate  the 
intake  and  return  air  courses  in  the 
rooms  previously  developed  on  the 
same  panel.  The  petitioner  states  that 
the  stopping  line  would  be  constructed 
and  maintained  in  accordance  with  the 
requirements  in  30  CFR  75.333;  that 
I>ennanent  stopping  lines  would  be 
constructed  when  rooms  are  driven 
more  than  600  feet  deep  and  temporary 
stopping  lines  would  be  used  when 
rooms  are  driven  600  feet  deep  or  less, 
as  measured  frx>m  the  centerline  of  the 
panel  from  which  the  rooms  are  driven; 
and  that  air  flow  voliunes  would  be 
measiued  in  accordance  with  30  CFR 
75.360(c)(1)  and  75.362(c)(1).  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners:  and  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

12.  Pittslmrg  ft  Midway  Coal  Mining 
Campany 

[Docket  hki.  M-96-35-C) 

Pittsburg  ft  Midway  Coal  Mining 
Company,  P.O.  Box  6518,  Englewood 
80155-6518  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1700  (oil  and  gas  wells)  to  its  Sebree 
No.  1  Mine  (LD.  No.  15-17044)  located 
in  Webster  County,  Kentucky.  The 
petitioner  proposes  to  mine  through  oil 
and  gas  wells.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
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provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Rsqneat  fiw  Coaments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
commmits  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administratimi,  Room  627, 4015  Wilscm 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
6, 1996.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  April  30, 1996. 
Patrida  W.  SU«ey. 

Director,  Office  of  Standards.  Aegu/atfoiM, 
and  Variances. 
[PR  Doc  96-11273  Filed  S-6-96: 8:45  am] 


NATIONAL  MSTmrre  FOR  LITERACY 

PfopoMd  AQsncy  Infonnetion 
CollecUon  ActivWee 

agency:  National  Institute  for  Literacy. 
ACTKM:  Notice  and  request  for 
comments. 

Correction 

In  notice  doounent  96-10329 
appearing  on  page  17326  in  the  issue  of 
Friday,  April  19, 1996,  in  the  first 
column.  Notice  96-10146  appearing  on 
page  18162,  in  the  issue  of  Wednesday, 
April  24. 1996.  in  the  third  column. 
Notice  96-10329  appearing  on  page 
18446  in  the  issue  of  Thuraday.  April 
25, 1996,  in  the  second  column,  and 
Notice  96-10328  appearing  on  page 
18446  in  the  issue  of  Thursday,  April 
25, 1996,  in  the  third  column,  alter 
Frequency  of  Collection  insert  the 
following  correction: 

Request  for  Comments 

NIFL  solicits  comments  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility.  (2)  Evaluation  the 
accuracy  of  the  agency's  estimates  of  the 
burden  of  the  propmal  collection  of 
information.  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  (4)  Minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated  or 
electronic  collection  technologies  of 
other  forms  of  information  tedbnology. 


e.g.,  permitting  electronic  8ubmiad<m  of 
responses. 

Director.  National  biMute  for  Literacy. 
IFR  Doc  96-11439  Filed  5-6-46;  8:45  amj 


Htunanities  and  the  Nrtional  Scknce 
Foundati(m. 


CORPORATION 

SunoMne  Act  Meedno:  Raoular 
MseiMiQ  or  Hie  mmrioi  miwpIins 


AND  date:  2KN)  pjn.,  Monday,  May 
17, 1996. 

PLACE:  Neighbmbood  Reinvestment 
Corpraation,  1325  G  Straat,  N.W.,  Suite 
800,  Board  Room,  Washington,  D.C. 
20005. 

STATUS:  Open/Closed. 
CONTACT  PERSON  RM  MORE  MPOMMTION: 
Jeffrey  T.  Biyson,  General  Counsel/ 
SecRtory  202/376-2441. 


L  Call  to  Order 

n.  Approval  of  Minuter. 

Mardi  4, 1996,  Regular  Meeting 
m.  Committee  Appointments: 

a  Audit  Committee 

b.  Budget  Committee 

c.  Personnel  Committee 

IV.  Election  of  Officers 

V.  Board  Appointments 

VI.  TrBemrer's  Rspott 

Vn.  Executive  Director'a  Quarterly 

Management  Report 
Vm.  Personnel  Matters  (Ckwed  Meeting) 
DC  Adjourn 

Jeffrey  T.  Bfysas, 

Geneiny  Counad/Secretary. 

(PR  Doc  96-11452  Filed  5-3-96: 1KM  pm] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

InetHuteof  lliiaeuni  SeratQee: 
Raasereh  in  Leemina  InMueeuiiw. 
Reoueet  for  Propoeais 

AOGNCY:  Institute  of  Museum  Services, 

NFAR 

ACTION:  Notice  of  Availability  of  Funds 

fw  Cooperative  Agreement  to  Support 

Research  in  Learning  in  Museums. 

summary:  This  announcement  applies  to 
a  request  for  proposals  to  support, 
through  a  cooperative  agreenient(s).  a 
collaborative  team(s)  w^ch  will  design 
and  conduct  a  program  of  thecnetical 
and  applied  research  aa  learning  in 
musetuns.  It  is  intended  that  support  for 
this  Request  for  Proposals  is  provided 
from  the  Institute  of  Museum  Services, 
the  National  Endowment  for  the  Arts, 
the  National  Endowment  for  the 


DEAOUNE  DATE  TOR  TRANSHnTAL  or 
PROROSAtS:  Proposals  most  be  receivwl 
by  Friday,  Augiut  2, 1996. 

PROROSAU  OEUYBCD  Snr  MMU  A 
I»oposal  sent  by  mail  must  be  iddreased 
to  the  Institute  of  Museum  Sarvioas. 
1100  Pennsylvania  Avnnis.  NW,  Room 
609,  Washington.  DC  20506. 
PROROSAtS  DELIVERED  BV  HAND: 
Proposals  that  aie  hand-delivarad  must 
be  taken  to  the  institute  of  Musenm 
Services,  1100  Pennsylvania  Avenue. 
NW,  Room  609.  Washington.  DC  20S0S. 
Hand-deliverad  af^Ucatioos  will  be 
aooepled  bet%reen  9  am.  and  4:30  pan. 
(Washington  DC  time)  daily,  axospt 
Saturdays,  Sundays,  and  Federal 
holidays.  An  applicatkm  thrt  is  hand- 
delivered  will  not  be  aooepted  after  4:30 
p  jn.  on  the  deadline  date. 
AOOREBSEB:  Institute  of  Museum 
Services.  1100  Pennsylvoua  Avenue. 
NW.  Washington.  DC  20506. 


TOR  RIRTNER  SIPORHATION  CONTACTS 
Rebecca  Denvers.  Program  Director, 
(202)  606-«539.  Deef  and  hearing 
impaired  individuals  may  call  tbm  TDD 
Line.  (202)  606-8636. 


r  ART  SfORMATION.  The  issue 
of  learning  in  a  museum  setting  is 
complex.  H«e.  leeming  is  viewed  both 
as  a  process  (involving  perception  and 
memory  as  shaped  by  pritx  experimce 
to  develop  neurological  structures)  and 
as  a  product  (including  a  range  of  idees, 
feelings  and  sensations).  This  view 
mandates  a  broad  conception  in 
considering  museum  learning. 

As  defined  h«e,  museums  include 
art,  history,  natural  history,  and  sdenoe 
museums;  art,  nature  and  sdmoe 
centers;  historic  houses  and  sites; 
children's  museums  planetariums. 
arboretums  and  botanical  gardms,  coos 
and  aquariums  and  g«ieial  and 
specialized  museums.  They  provide  a 
wride  range  of  omtent  to  a  virtually 
unlimited  variety  of  audiences.  Thus  the 
issues  of  museum  leeinii^  ciits  across  a 
broad  spectriun  of  contexts  and 
contents. 

Museums  share  many  of  the 
characteristics  of  other  educational 
oiganizations  both  in  their  educational 
missions  and  in  their  conduct  of 
educational  jvactice.  However,  museum 
based  leamii^  has  impcHtant 
dimmisions  wrfaidi  may  afford  unique 
experiences  fw  learners: 

Museums  leeming  is  inherently 
sensory,  experiential  and  ccmtextual. 
Much  of  what  a  visitor  lesrns  in  a 
museum  is  subfect  specific,  generally 
based  on  that  museum's  role  as  a 
repository  of  cultural  artihcts,  but  much 
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of  it  is  not.  Museum  learning  is  often 
"object-centered"  and  activity 
centered."  but  visitors  also  perceive  and 
remember  the  other  facets  of  a  museum 
experience  including  the  rich  social, 
physical  and  personal  contexts. 

Museum  learning  provides 
opportunities  for  active  learning  and 
provides  for  multiple  points  of  entry 
into  the  learning  experience.  Because  a 
museum  visit  may  offier  varied 
experiences,  including  the  potential  for 
discovery  learning  and  for  self-directed 
and  self-paced  inquiry,  museums  may 
provide  learning  experiences  for  a 
variety  of  learners  with  differing 
characteristics,  needs  expectations  and 
learning  styles. 

Althougn  museum  learning 
experiences  include  formal,  nonformal. 
and  informal  modes,  they  often  differ 
from  or  transcend  the  typical  offerings 
of  formal,  sequential  instruction  tied  to 
specified  goals  with  clearly  identified 
populations  which  are  found  in  other 
educational  organizations. 
AVAILABtE  FUNDS:  An  award(s)  is 
expected  to  be  no  greater  than 
$1,000,000  and  may  be  less,  depending 
on  the  availability  of  funds  and  the 
quality  of  proposals.  The  supporting 
funding  agencies  reserve  the  right  to 
make  one.  multiple  or  no  awards  as  a 
result  of  this  request  for  proposals.  The 
coordinating  agency,  the  Institute  of 
Museum  Services,  reserves  the  right  to 
negotiate  with  the  applicant  to  ensure 
that  the  goals  of  this  request  for 
proposals  are  met. 
APPUCATION  FCMM8:  Applicants  may 
obtain  application  packets  for  Research 
in  Learning  in  Museums.  Request  for 
Proposals,  by  contacting  the  Institute  of 
Museum  Services.  1100  Pennsylvania 
Avenue.  NW.  Room  609.  Washington. 
DC  20506.  (202)  606-8539.  TDD  Line— 
(202)  606-8636.  or  e-mail  at 
imsinfoOims.fed.u8. 
APPUCA8LE  REQULATION8:  In  addition  to 
statutes  and  regulations  referenced  in 
the  Statement  of  Assurances,  these 
OfRce  of  Management  and  Budget 
Circulars  may  apply  to  the  management 
of  project  activities  by  the  cooperative 
team(s).  depending  on  the 
organizational  structure  of  the  official 
applicant(s):  A-21  Cost  Principles  for 
Educational  Institutions:  A-87  Cost 
Principles  for  State  and  Local 
Governments;  A-102  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments;  A-110  Uniform 
Administrative  Requirement  for  Grants 
and  Other  Agreements  to  Non-Profit 
Organizations;  A-122  Cost  Principles 
for  Non-Profit  Organizations;  A-128 
Audits  of  Institutions  of  Higher 


Education  and  Other  Non-Profit 
Institutions:  A-133  Audits  of  State  and 
Local  Governments. 

(Catdogue  of  Fadenl  Daniestic  Assistance 
Na  45.301.  Institute  of  Museum  Services) 

Dated:  May  1.1996. 
OiaiM  B.  Frankel. 
Dinctor. 
IFR  Doc  96-11261  Filed  S-6-96;  8:45  ami 
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NUCLEAR  REQULATORY 


Agency  hiluimtion  Colleclion 
ActMUee:  Submleelon  for  0MB 
Review:  Comment  Request 

AQBCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  0MB  review  of 
informatitm  collection  and  solicitation 
of  public  comment.        

BtJilAHY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
numbers. 

1.  Type  of  submission  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  informatim 
collection:  10  CFR  81,  Standard 
Specifications  for  Granting  of  Patent 
Licenses. 

3.  The  form  number  if  applicable: 

4.  How  often  the  collection  is 
required:  Application  for  Ufsnses  are 
submitted  once.  Other  reports  are 
submitted  annually  or  as  other  events 
require. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  and  holders  of 
NRC  licenses  to  NRC  inventions. 

6.  An  estimated  number  of  annual 
respondents:  0. 

7.  The  estimated  nmnber  of  annual 
respondents:  0. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annuslly  to  complete  the 
requirement  or  request:  35  hours: 
however,  no  applications  are 
anticipated  diuing  the  next  three  years. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable.  

10.  Abstract:  10  CFR  Part  81 
establishes  the  standard  specifications 
for  the  issuance  of  licenses  to  rights  in 
inventions  covered  by  patents  or  patent 


applications  invested  in  the  United 
States,  as  represented  by  or  in  the 
custody  of  the  Commission  and  other 
patents  in  which  the  Commission  has 
legal  rights. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street.  NW 
(Lower  Level,  Washington,  DC 
Members  of  the  public  who  are  in  the 
Washin^on.  DC.  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library)  NRC 
subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington.  DC.  area  can 
dial  FedWorld.  1-600-303-4672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  dscument 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington.  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June  6. 
1996.  Peter  Francis,  Office  of 
Information  and  Regulatory  A£hira 
(3150-0121),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  st  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

DatMl  at  RockviUe,  Maryland  this  1st  day 
of  May  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gsnld  F.  Oaidwd, 

Deaignatsd  Senior  Official  for  Infonnation 
Betouroet  h4anageamtt 
IFR  Doc  96-11204  Filed  S-«-96: 8:45  am) 


Jeffereon  Proving  Ground  (U.8.  Amiy), 


(Doekst  No.  OMMMSSq 
AOCNCY:  Nuclear  Regulatory 
Commission. 

action:  Finding  of  no  significant  impact 
associated  «vith  amendment  to  Materials 
License  SUB-1435  for  Release  of  Area 
South  of  Firing  Line  for  Unrestricted 
Use.  U.S.  Army  Jefferson  Proving 
Ground,  Madison.  IN. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuing  an 
amendment  to  Material  License  No. 
SUB-143S,  to  release,  for  unrestricted 
use,  that  portion  of  the  U.S.  Army 


Je^rson  Proving  Ground  QPG). 
Madison.  IN,  located  south  of  the  firing 
line,  in  response  to  a  license 
amendment  application  dated 
September  29. 1995. 

Sammary  of  EBviroaneBtal  AaaaaMaent 

Background 

The  U.S.  Army  (the  licensee)  holds 
NRC  Material  License  No.  SUB-1435  to 
use.  store,  and  test  depleted  uranium 
(DU)  munitions  at  the  JPG,  Madison. 
Indiana.  In  aooordanoe  with  the  Defense 
Authorization  Amendments  and  Base 
Raalignmrait  and  Closure  Act  of  1988 
(Public  Law  100-526).  the  licensee  was 
required  to  close  the  JPG  base  on 
Sei^ember  30. 1995. 

The  JPG  site  has  been  divided  into 
two  parts,  separated  along  a  line  (firing 
line)  connecting  Gate  19  (west)  with 
Gate  lA  (east).  The  two  areas  have  been 
designated  "the  area  north  of  the  firing 
line"  and  "the  area  south  of  the  firing 
line." 

The  aree  north  of  the  firing  line 
contains  the  DU  impact  area  and 
consists  of  approximately  12,000,000 
m  2  (3.000  acres)  located  in  the  south- 
central  portion  of  the  8it&  The  area 
located  south  of  the  firing  line  contains 
buildings  and  fedlities  that  were  used 
for  storage  of  DU  material  and  is  the 
area  that  the  licensee  has  requested  be 
released  for  unrestricted  use. 

Identification  of  the  Proposed  Action 

In  a  letter  dated  September  29. 1995, 
the  licensee  referenced  previous 
briefings  and  correspondence  as  the 
bases  for  undmtaking  the  following 
proposed  actions:  (1)  Transferring  the 
ucanse  (SUB-1435)  to  Heedquartere, 
U.S.  Army  Test  and  Evaluation 
Command  (ITOC^,  until  license 
temunation  and  defining  the  DU  impact 
aree  north  of  the  firing  line  as  the  area 
that  would  be  covered  by  the  license 
(SUB-1435)  transferred  to  TECOM;  and 
(2)  informing  NRC  of  the  completion  of 
the  decommissioning  of  the  area  south 
of  the  firii»  line  and  the  proposed 
release  of  ue  area  for  uiuestricted  use. 

The  Need  /or  the  Proposed  Action 

In  accordance  with  the  requirements 
of  the  Defense  Authorization 
Amendment  and  Realignment  Act  of 
1988  (Public  Law  100-526),  the  licensee 
was  required  to  close  the  JPG  site  on 
September  30, 1995.  Upon  base  closure 
the  JPG  Army  Command  which 
managed  the  licensed  material  at  the 
site  was  eliminated.  On  elimination  of 
the  JPG  Army  Command,  responsibility 
fbr  the  licensed  material  at  the  JPG  site 
was  effectively  transferred  from  the  JPG 
Command  (subordinate  command)  to 
TECOM. 


The  portion  of  the  JPG  site  located 
south  of  the  firing  line  has  be«a 
remediated  to  levels  in  oompliance  with 
the  current  NRC  deoanuniaaioaina 
criteria  for  umestricted  raleaae.  The 
licensee  submitted  a  Final  Survey 
Report  (FSR)  to  NRC  by  letter  dated 
Much  8, 1995.  The  staJEf  reviewed  the 
licensee's  FSR  and  cooducted  a 
Confirmatory  Radiological  Survey  (CRS) 
on  June  6-8. 1995.  Based  on  the  FSR 
and  CRS  data,  the  staff  concluded  that 
the  area  south  of  the  firing  line  meets 
NRC  criteria  for  unrestricted  release  and 
can  be  removed  from  License  SUB- 
1435. 

Environmenta]  Impact  of  the  Proposed 
Action 

The  actual  oversight  of  the  licensee's 
licensed  activities  at  JPG  was  eOsctively 
transferred  from  the  JPG  Army 
Command  to  TEOC^.  on  closure  of  the 
JPG  fedlity.  Hie  overall  effects  of  base 
closure,  on  the  JPG  license  oversight, 
were  the  elimination  of  a  lower  level  of 
management  and  the  transfer  of 
responsibility  to  a  hi^w  level  of 
management  within  the  same 
organization.  The  practical  impact  of  the 
transfer  is  a  change  in  the  radiation 
protection  officos  and  their  locations. 

The  staff,  based  on  its  review  of  the 
licensee's  organization,  has  detennined 
that  it  is  acceptable  for  the  licensee  to 
transfer  licensing  respcmsibility  for  the 
area  north  of  the  firing  line  to  what 
amoimts  to  a  highm  level  of 
managemmit  within  the  same 
organization.  The  reassignment  of  the 
JPG  licensing  responsibility  to  this 
higher  level  of  management  (TECC^) 
will  not  have  an  adverse  impact  cm  the 
environment  nor  on  the  health  and 
safety  of  the  public. 

The  licensee's  submittals  indicate  that 
the  residual  contamination  levels 
comply  with  NRC's  criteria  fbr 
unrestricted  release  established  in  "The 
Action  Plan  to  Ensure  Timely 
Decommissioning  of  Site 
Decommissioning  Management  Plan 
Sites"  (57  FR 13391)  of  April  16, 1992. 
A  confirmatory  radiological  survey 
conducted  by  NRC  provided  the  staff 
with  confidence  in  the  accuracy  and 
reliability  of  the  licensee's  final  siu-vey 
results.  To  alleviate  concerns  regarding 
potential  inadvertent  intrusion,  from  the 
area  south  of  the  firing  line,  into  the  DU 
impact  area  north  of  the  firing  line,  the 
licensee  has  recently  completed 
installation  of  a  fence  that  will  separate 
the  area  south  of  the  firing  line  from  the 
area  north  of  the  firing  line.  The  NRC 
finds  that  because  thme  criteria  have 
been  met  and  the  fence  has  been 
installed,  there  is  no  significant  impact 
on  the  Mivironment  and  the  area  south 


of  the  firing  line  can  be  lelaaaed  for 
unrestricted  use. 

Ahematives  to  the  Proposed  Action 


Alternatives  to  the  proposed  i 
include: 

(a)  Transferring  the  Licaose  to  i 
Aimy  Command: 

(b)  Postponing  release  of  the  I 
south  of  the  firing  line  until  final 
dispontion  of  the  was  north  of  the  filing 
line  is  detannined;  and 

(c)  Taking  no  actton. 

The  JPG  Anny  Command  is  a 
Kubodinata  conunand  toTEOQM.  Hie 
technical  capiArilities  ofTEOQM  exceed 
those  (rf  the  JPG  Command.  The  Amy 
had  the  mrtimi  of  selecting  other 
oommancu  with  equivalent  or  grselar 
capability  upon  elimination  of  the  JPG 
Command  up«i  base  closure.  The 
licensee's  dedsiiui  to  transfer  the 
license  responsibility  to  s  hi^ier  level 
Command  (TECOM)  with  greater 
technical  cqiability  is  acceptable. 

Postponing  releese  of  the  area  south  of 
the  firing  line  is  ncrt  consistent  with  the 
timeliness  requiranents  of  10  CFR 
40.42(gKl)  or  the  licensing  provisions  of 
$40.42(1).  Therefore,  timely  release  of 
the  mniediated  JPG  porticm  south  of  the 
firing  line  is  consistent  with  NRC 
regulations.  In  additicxi.  postponing  its 
release  would  hinder  the  licensee's 
plans  to  use  the  land  and  fedlities  for 
other  useful  purposes. 

Hie  "no  action  ahemative"  is 
unacceptable  for  the  same  reasons  as 
postponed  releese. 

Agencies  and  Persotts  CormiHed 

NRC  has  consulted  vrith  the  Indiana 
State  Department  of  Health.  Division  of 
hidoor  and  Radiological  Heelth 
concerning  this  environmental 
assessment.  This  agency  has  concurred 
with  the  NRC's  assessment  that  the  area 
south  of  the  firing  line  at  JPG  can  be 
releesed  for  unrestricted  use. 

Finding  of  No  Sipiificaat  Imped 

Based  en  the  environmental 
assessmmit,  the  Commission  coicludes 
that  the  issuance  of  the  license 
amendment  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

The  environmental  assessment  and 
the  documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  copying  at  NRC's  Public 
Document  Room.  2120  L  Street,  N.W.. 
Washington,  DC  20555. 

Dated  at  RockviUe.  Maryland  this  day  of 
April.  1996. 


"> 
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For  the  Nuclear  Regulatory  Commiuion. 
Robert  A.  Nelson. 

Acting  Chief,  Low-Level  Waste  and 
Decommissioning  Projects  Branch,  Division 
of  Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
IFR  Doc.  96-1 1 293  Filed  5-6-96;  8:45  am) 
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Environmental  Assessment  Finding  of 
No  Significant  Impact  Related  to 
Amendment  to  Materials  License  No. 
SUB-808  BP  Chemicals,  Inc..  Lima.  OH 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuing  an 
amendment  to  Materials  License  No. 
SUB-908.  held  by  BP  Chemicals,  Inc. 
(BPC),  to  authorize  the  remediation, 
decommissioning  and  construction  of 
the  mixed  waste  pond  closure  project  at 
its  facility  in  Lima,  Ohio. 

On  November  19,  1991.  NRG 
published  a  notice  of  Consideration  of 
Amendment  to  BPC's  License  and 
Opportunity  for  Hearing  (56  FR  58406). 
There  was  no  response  to  that  notice. 

Environmental  Assessment  Summary 

Proposed  Action 

The  proposed  action  is  as  proposed  by 
the  licensee  in  a  second  revised 
application  dated  February  7, 1994, 
which  supplemented  the  initial 
application  dated  August  15, 1991.  and 
the  first  revision  dated  February  28, 
1992.  In  this  action,  BPC  is  proposing  to 
use  onsite  disposal,  under  10  CFR  Part 
20.2002,  at  its  facility  in  Lima,  Ohio,  to 
dispose  of  the  mixed  waste  with 
concentrations  up  to  the  Option  2  limit 
in  NRC's  1981  Branch  Technical 
Position  (1981  BTP)  on  "Disposal  or 
Onsite  Storage  of  Thorium  or  Uranium 
Wastes  from  Past  Operations"  (46  FR 
52061).  Materials  to  be  disposed  of  are 
currently  located  in  surface 
impoundments,  hereinafter  called 
ponds,  that  contain  sludges 
contaminated  with  mixed  wastes.  The 
disposal  will  be  in  up  to  three  lined 
closure  cells  designed  and  constructed 
according  to  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  criteria. 

Need  for  Proposed  Action: 

The  proposed  action  is  necessary  to 
remediate  the  existing  depleted  uranium 
contamination  and  to  decommission  the 
ponds  containing  the  radioactive 
wastes.  Onsite  disposal  is  proposed  to 
accomplish  the  objectives  of  the 
remediation  and  decommissioning. 
Based  on  the  advantages  and 
disadvantages  of  the  Hve  other 
alternatives  investigated,  BPC 
concluded  that  the  10  CFR  Part  20.2002 
disposal  option  is  the  preferred  choice. 


Environmental  Impacts  of  the  Proposed 
Action: 

The  NRC  staff  reviewed  the  levels  of 
contamination,  the  proposed 
remediation  and  decommissioning 
methods,  BPC's  preferred  disposal 
option,  and  the  radiological  and 
environmental  controls  that  will  be  used 
during  the  remediation  and 
decommissioning.  These  controls 
include  the  as  low  as  is  reasonably 
achievable  (ALARA)  program,  worker 
dosimetry,  a  bioassay  program  for 
workers,  air  monitoring,  routine 
surveys,  and  routine  monitoring  of  both 
airborne  and  liquid  effluent  releases  to 
meet  10  CFR  Part  20  radiation 
protection  requirements.  Worker  and 
public  doses  will  be  limited  so  that 
exposures  will  not  exceed  10  CFR  Part 
20  requirements. 

BPC  proposed  to  remediate  the 
contaminated  sludge  ponds  in 
accordance  with  "Guidelines  for 
Decontamination  of  Facilities  and 
Equipment  Prior  to  Release  for 
Unrestricted  Use  or  Termination  of 
Licenses  for  Byproduct,  Source,  and 
Special  Nuclear  Materials,"  dated 
August  1987.  BPC  also  proi)osed  to 
dispose  of  the  depleted  uranium- 
contaminated  mixed  wastes  in  the 
RCRA-designed  onsite  closure  cells,  in 
accordance  with  the  1981  BTP.  Based 
on  uranium  solubility  testing  of  the 
mixed  wastes,  the  maximum  depleted 
uranium  concentration  that  is 
acceptable  for  disposal  in  the  closure 
cells  is  11.1  Bq/gm  (300  pCi/gm)  total 
depleted  uranium. 

The  staff  also  analyzed  the 
radiological  impacts  to  the  public  from 
the  disposal  of  depleted  uranium- 
contaminated  sludges  and  soils  in  the 
proposed  on-site  closure  cells. 
Radiological  impacts  on  members  of  the 
public  could  result  from  inhalation  and 
ingestion  of  releases  of  radioactivity  in 
air  and  in  water  during  the  remediation 
operations,  and  direct  exposure  to 
radiation  from  radioactive  materials  at 
the  site  during  remediation  operations. 
The  public  will  also  be  exposied  to 
radiation  as  a  result  of  the  on-site 
disposals  in  the  closure  cells. 
Decommissioning  workers  will  receive 
doses  primarily  by  ingestion,  inhalation 
and  direct  exposure  during  the 
remediation  activities.  In  addition  to 
impacts  from  routine  operations,  the 
potential  radiological  consequences  of 
accidents  were  considered. 

The  BPC  provided  an  estimate!  of  the 
dose  to  the  public  from  airborne 
effluents  to  be  generated  during  the 
remediation  activities  associated  with 
the  pond  closure  project.  During  normal 
operations,  the  licensee  expects  airborne 


concentratiohs  to  be  minimal,  because 
the  sludges  and  soils  will  be  handled  in 
a  wet  state.  NRC  staff  agrees  with  this 
assessment. 

Liquids  discharged  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
permitted  deep  well  injection  system 
will  have  concentrations  less  than  the 
EPA  proposed  drinking  water  limits  for 
uranium,  and  will  result  in  doses  less 
than  0.057  mSv/yr  (5.7  mrem/yr)  to 
individuals  bypothetically.  consuming 
this  water. 

The  BPC  performed  dose  assessments 
for  two  of  the  three  closure  cells  using 
RESRAD  computer  code.  Version  5.05. 
The  RESRAD  computer  code  estimates 
radiation  dose  impacts  assuming  a 
resident-farmer  scenario,  where  an 
individual  would  live  in  a  residence  on 
the  site,  grow  food,  and  consume  all 
drinking  water  from  a  water  well.  The 
NRC  staff  verified  BPC's  analyses  and 
obtained  similar  results  to  BPC's.  These 
dose  assessments  include  the  worst-case 
scenarios,  with  the  proposed  cover  over 
the  closure  cells  assumed  to  have  been 
removed.  The  predicted  doses  are  less 
than  NRC's  limit  of  1  mSv/yr  (100 
mrem/yr)  for  radiation  doses  to  the 
public  in  10  CFR  Part  20.  NRC  staff 
considers  that,  if  a  third  closure  cell  is 
constructed,  the  dose  assessment  results 
of  the  two  closure  cells  will  envelope 
the  dose  impacts  of  the  third  closure 
cell. 

During  the  remediation  of  the  waste 
from  the  ponds  and  placement  of  the 
waste  into  the  closure  cells,  workers 
will  receive  doses  from  direct  exposure 
and  from  the  inhalation  of  airborne 
depleted  uranium.  The  maximum 
estimated  direct  exposure  is  for  workers 
standing  on  the  contaminated  soil  from 
the  ponds.  The  estimated  exposure  is 
4.0E-05  mSv/hr  (4.0E-O3  mrem/hr). 
Assuming  a  2000-hour  work  year,  the 
maximally  exposed  worker  would 
receive  an  annual  dose  of  0.08  mSv/yr 
(8  mrem/yr).  The  resulting  dose  is  a 
small  fraction  of  the  50  mSv/yr  (5000 
mrem/yr)  limit  for  workers  (routine 
occupational  exposure)  in  10  CFR  Part 
20. 

Based  on  the  above  evaluations, 
radiation  exposures,  of  persons  living  or 
traveling  near  the  site,  caused  by  onsite 
operations,  will  be  well  within  limits 
contained  in  NRC's  regulations  and  will 
be  small  in  comparison  to  natural 
background  radiation.  The  licensee  has 
a  radiation  protection  program  that  will 
maintain  radiation  exposures  and   . 
effluent  releases  within  the  limits  of  10 
CFR  Part  20,  and  will  maintain 
exposures  ALARA. 

§PC  and  the  NRC  staff  also  evaluated 
the  radiological  impacts  from  potential 
accidents.  The  predicted  maximum 


exposure  to  a  member  of  the  public 
(BPC  employee  not  involved  in  the 
remediation  project)  from  an  accident 
scenario  would  be  0.07  mSv  (7  miem) 
internal  exposure.  This  potential 
exposure  would  result  when  a  truck, 
transporting  contaminated  soil,  tipped 
over,  spread  fuel  over  the  spilled  soil, 
and  caught  fire.  The  exposed  individual 
was  assumed  to  be  standing  dowmwind 
of  the  accident  at  the  controlled  access 
area  boundary.  The  calculated  dose  is  a 
small  fraction  of  the  annual  dose  limit 
to  the  public  of  1.0  mSv/yr  (100  mrem/ 
yr)  in  10  CFR  Part  20.  The  NRC  staff 
verified  these  calculations  used  by  the 
Ucensee. 

Toe  predicted  maximum  exposiue  to 
a  worker  from  an  accident  scenario, 
other  than  the  above  truck  accident, 
would  be  7.7E-04  mSv  (7.7E-02  mrem). 
This  is  based  on  an  explosion  of  the  pug 
mill  mixer,  where  the  worker  was 
immersed  in  a  "contaminated"  cloud  of 
suspended  sludge  for  10  seconds  while 
leaving  the  immediate  area  of  the 
explosion.  This  resultant  exposure  is  a 
small  fraction  of  the  50  mSv/yr  (5000 
mrem/yr)  annual  exposure  limit  for 
radiation  woiicera  and  would  not 
significantly  add  to  the  worker's  annual 
exposiue.  "Die  NRC  staff  verified 
calculations  used  by  the  licensee. 

Because  no  wastes  are  expected  to  be 
shipped  ofiisite  to  a  licensed  low-level 
waste  disposal  site,  there  are  no 
expected  impacts  fit>m  the 
transportation  or  oSsite  disposal  of 
radioactive  materials. 

The  NRC  staff  also  considered 
nonradiological  impacts  and  concluded 
that  all  sudk  impacts  are  negUgible. 

The  NRC  staff  examined  the 
distribution  of  minority  and  low-income 
conmiunities  near  the  BPC  site.  Based 
on  the  data,  there  is  no  potential  for 
environmental  justice  issues  because  of 
race,  because  no  minority  exceeds  20 
percent  of  the  total  population.  Because 
the  site  represents  an  insignificant  risk 
to  the  puUic  health  and  safety,  and  the 
human  environment,  any  residual 
radioactivity  left  at  the  site  is  not  ■ 
expected  to  disproportionately  impact 
minority  or  low  income  populations 
near  the  BPC  site.  The  staff  concludes 
that  no  enviromnental  justice  potential 
occurs  at  the  BPC  site. 

Alternatives  to  the  Proposed  Action 

Six  attematives  were  investigated  that 
resulted  in  the  selection  of  onsite 
disposal  as  the  recommended  and 
preferred  option  by  BPC  They  are: 

•  No  action; 

•  Pond  water  treatment  only; 

•  Disposal  at  an  existing  commercial 
low-level  radioactive  waste  disposal 
site; 


•  On-site  temporary  storage  followed 
by  off-site  permanent  disposal  at  a 
future,  conunerdal  low-level  radioactive 
waste  disposal  site; 

•  Treatment  of  the  mixed  waste  to 
remove  the  hazardous  con^tuents  and 
disposal  of  the  remaining  low-level 
racUoactive  waste  at  a  ocmmerdal  low- 
level  radioactive  waste  disposal  rite; 

•  On-site  disposal  under  10  CFR  Part 
20.2002  (BPC's  prefnred  option). 

The  advantages  and  disadvantages  of 
these  alternatives,  are  described  in  the 
EA. 

Condnsioiii 

The  onsite  permanent  disposal  under 
10  CFR  Part  20.2002  (the  BPC's 
preferred  option)  consists  of  removing 
and  stabilizing  the  contaminated 
material,  and  disposing  of  the  wastes  in 
up  to  three  closure  cells  designed  and 
constructed  according  to  the  RCRA 
criteria.  This  disposal  option  compUes 
with  the  provisionis  of  10  CFR  Part 
20.2002. 

The  environmental  and  pubUc  health 
impacts  would  be  minimized  to  ALARA 
standards.  No  additional  lands  are 
required.  There  will  be  no  adverse 
impacts  caused  by  off-site  waste 
transportation  because  no  off-site  waste 
transport  is  involved.  Also, 
occupational  exposures  will  be 
minimized.  The  estimated  cost  for  the 
mixed  waste  pond  closure  project  is  $6 
million,  plus  a  contingency  fector  of  25 
percent. 

"Hie  NRC  staff  concludes  that  there  are 
no  reasonably  available  alternatives,  to 
the  BPC's  preferred  action,  that  are 
obviously  superior. 

Agencies  and  Peraons  Consulted,  and 
SouroesUsed 

This  EA  was  prepared  en&ely  by 
NRC's  Office  of  Nuclear  Material  Safety 
and  Safeguards  staff  in  Rockville, 
Maryland,  and  Region  ED  staff  in  Lisle, 
Illinois.  Review  comments  were 
solicited  on  the  draft  EA  bom  the  Ohio 
Department  of  Health,  the  Ohio 
Environmental  Protection  Agoicy,  and 
the  Allen  County  Combined  Health 
District,  Lima,  Ohio. 

Finding  of  No  Siginficant  Impad 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment.  Accordingly  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

Additional  Infonnation 

For  further  details  with  respect  to  the 
proposed  action,  see:  (1)  BPC's  license 


amendment  application  suhmittals 
dated  August  15, 1991,  February  28, 
1902,  and  February  7, 1904;  and  (2)  the 
complete  Environmental  Assessmeot 
The  documents  are  available  for  public 
inspection  at  the  Commiarion's  Public 
Document  Room,  2120  L  Street,  N.W., 
Washington.  DC  20555. 

Dated  at  Rockville.  Maryland,  this  lit  day 
of  May  1996. 
For  the  Nuclear  Regulatory  Gomminion. 

Acting  Chief,  Law-Levd  Waste  and 
Decommissioning  Pmfects  Branch,  Division 
of  Waste  Management,  Offkx  ofNudear 
Material  Safety  and  Saf^uards. 
(FR  Doc  96-11291  Piled  5-6-96:  8:45  ami 


AOBICY  HOLOMQ  THE  MEETMQ:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  May  6. 13,  20,  and  27. 

1996. 

pmCE:  Commission«s'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

8TATU8:  Public  and  Closed. 


MATTERS  TO  BE 
Weaker  May  6 

Friday,  May  10 


10:00) 

Briefing  aa  Severe  Accident  Master 
Integration  Flan  (Public  Meeting) 
(Contact:  Tbemis  Speis.  301-415-6802) 
11:30  a.m. 
Affinnation  Session  (Public  Meeting)  (if 
needed) 

Week  af  May  13— Tairtaliv* 

Monday,  May  13 

2:00  p.m. 
Briefing  by  CommcMiwealth  Ediaon  (Public 
Meeting) 

Weditesday.  May  15 

2KX)  p  jn. 
Briefing  on  Psriormanoe  AsaesBment 
Prtigrain  in  HLW,  LLW,  and  SDMP 
(Public  Meeting) 
(Contact-  Nonnan  Eiaenbeig,  301-415- 
7285) 
3:30p.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  af  May  20— TeBtadre 

Wednesday,  May  22 

10:00  a^n. 
Briefing  on  Status  of  NRC  Operator 
Licensing  Initial  Examination  Pilot 
Process  (Public  Meeting) 
(Contact:  Stuart  Richards,  301-415-1031) 
11:30  8.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 
2KX)  p.m. 
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Briefing  by  International  Programs 
(Qosed— Ex.  1) 

Friday.  May  24 

9:30  a.m. 
Meeting  with  Advisory  Committee  on 

Reactor  Safeguards  (ACRS)  (Public 

Meeting) 
(Contact:  John  Larkins.  301-415-7360) 

Week  of  May  27— Tentative 

Thursday.  May  30 

2:00  p.m. 
Briefing  on  Status  of  Dry  Cask  Storage 

Issues  (Public  Meeting) 
(Contact:  William  Travers.  301-415-8500) 

Friday,  May  31 

10:00  a.m. 
Briefing  on  NRC  Inspection  Activities 
(Public  Meeting) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
COHTACT  PERSON  FOR  MORE  INFORMAHON: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers:  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  tp  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  D.C 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb9nrc.gov  orgkt9nrc.gov. 
*  •         •         •  * 

Dated:  May  3.  1996. 
Andrew  L.  Bates, 

Senior  Level  Advisor,  Office  of  the  Secretary. 
|FR  Doc  96-11529  Filed  5-3-96;  3:51  pml 
BIUJNQCOOC  7SM-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Charter  Renewal 

AGENCY:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACTION:  Notice  of  charter  renewal.  » 

summary:  The  charter  for  the  National 
Motor  Carrier  Advisory  Committee  (the 
Committee)  has  been  renewed  for  a  two- 
year  period  of  time  ^m  1996  through 
1998,  effective  on  January  29. 1996.  The 
Committee  acts  in  an  advisory  capacity 
to  the  Federal  Highway  Administrator. 
It  makes  recommendations  intended  to 
improve  the  safety  and  productivity  of 
the  motor  carrier  industry  and  the 


effectiveness  of  the  FHWA's  programs 
and  policies.  The  Committee  reviews 
research  projects,  regulations,  and 
programs  including  those  involving 
commercial  motor  vehicle  licensing  and 
taxation,  uniformity,  and  safety. 
Meetings  of  the  Committee  are  open  to 
the  public  and  must  be  announced  in 
the  Federal  Regiater.  Copies  of  the 
Committee's  charter  are  available  upon 
request. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Jill  L.  Hochman,  HIA-20,  Room  3104, 
400  Seventh  Street,  SW.,  Washington 
20590,  (202)  36&-1B61.  OfBce  hours  are 
from  7:45  a.m.  to  4:15  p.m.  e.t.,  Monday 
through  Friday,  except  for  Federal 
holidays. 

(23  U.S.C.  315;  49  CFK  1.48) 
Issued  on:  April  29, 1996. 
RodiMy  E.  Slatar, 
Federal  Highway  Administrator. 
[PR  Doc.  96-11371  Filed^5-6-96;  8:45  am] 
BHJJNQ  OOOC  4«10-a-P 


Surface  Tranaportation  Board  > 

[STB  Finwioe  Doetot  Na  32867] 

Burlington  Northern  Raitooad 
Company— Loaae  Exemption—  Union 
Pacific  Railroad  Company 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Board  exempts  under  49 
U.S.C.  10502  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25  the 
lease  by  Burlington  Northern  Railroad 
Com[>any  of  Union  Pacific  Railroad 
Company's  1.0-mile  line  of  railroad 
firom  milepost  32.0  to  milepost  33.0,  at 
Valmont,  CO,  subject  to  standard 
employee  protective  conditions. 

DATES:  This  exemption  is  efiiective  on 
June  6. 1996.  Petitions  to  stay  must  be 
filed  by  May  17, 1996.  Petitions  to 
reopen  must  be  filed  by  May  28, 1996. 

'addresses:  Send  pleadings  referring  to 
STB  Finance  Docket  No.  32857  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue.  N.W., 
Washington,  DC  20423;  and  (2)  Michael 
E.  Roper,  3800  (kintinental  Plaza,  777 
Main  SXieei.  Fort  Worth,  TX  76102- 
5384. 


'  The  ICC  Temjinalion  Act  of  1995,  Pub.  L.  No. 
l04-«8. 109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29, 1995,  and  took  effect  on  )anuary 
1. 1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  function*  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C  11323. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
supplembitary  information: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA.  INC.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  April  23, 1996. 

By  the  Board,  Chaimian  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vanum  A.  Willianu, 
Secretary. 

[PR  Doc.  96-11315  Filed  5-6-96;  8:45  am] 
WLUNQ  0008  4*1  t-Oa-P 

(STB  Finance  Docket  Na  328M] 

OwenavMIe  Terminal  Company,  Inc.— 
Acquisition  and  Operation 
Exemption— PoaayvUle  A  Owensville 
Railroad  Company,  Inc.  [M23] 

Owensville  Terminal  Company,  Inc. 
(OTC),  a  noncarrier,  filed  a  notice  of 
exemption  to  acquire  from  Poseyville  & 
Owensville  Railroad  Company.  Inc. 
(P&O),  and  operate  approximately  11.2 
miles  of  rail  branch  line  in  Gibson  and 
Posey  Counties,  IN,  between  milepost 
271.0  in  Poseyville  and  milepost  282.2 
in  Owensville.^  The  transaction  was  to 
be  consummated  on  or  after  April  19, 
1996.' 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 


■  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88, 109  Stat.  80a,  which  was  enacted  on 
Oecamber  29, 1995,  and  took  effect  on  lanuary  1, 
1996,  aboliahed  the  Interstate  Comnwcce 
Commisaion  and  transfened  certain  functions  to  the 
Surface  TransporUtion  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10901. 

>PM)  owns  the  line  and  operates  it  as  a  branch 
line,  using  equipment  and  labor  supplied  under 
contract  by  Garden  Spot  k  Ohio  Railroad  (GSaO). 
The  line  connecU  with  GSAO  at  Poaeyville. 

>  PkO  was  placed  intonceivership  by  the  Gibson 
County  Superior  Court,  Gibeon  County.  IN.  in  Cause 
No.  26001-930a-CP-O010.  On  March  19, 1993,  the 
court  appointed  Robert  W.  Musgrave  (Muigrave) 
receiver  for  PftO.  Pursuant  to  a  March  26, 1096 
court  order,  Musgrave  agreed  to  sell  the  line  (real 
esute,  leases  and  licenses,  track,  ties,  and  other 
track  materials)  to  RailAmerica.  Inc.  (RailAmerica). 
a  Delaware  coqiaration.  RailAmerica.  in  torn,  will 
assign  its  rights  and  interests  in  the  line  to  OTC, 
and  Huron  and  Eastern  Railway  Company.  Inc. 
(Huron),  will  supply  the  labor  and  equipment,  as 
needed,  for  OTC  to  operate  the  line.  OTC  and 
Huron  are  Michigan  corporations  and  RailAmerica 
subsidiaries. 


proceeding  to  revoke  the  exemptim 
under  49  U.S.C.  10502(d)  (formerly 
section  10505(d)]  may  be  filed  at  any 
time.  The  filing  of  a  petition  to  reopen 
will  not  automatically  stay  the 
transaction.  An  original  and  10  copies  of 
all  pleedisq^,  reCerring  to  STB  Finance 
Docket  No.  32899,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Coirtrol  Branch. 
1201  Constitution  Ave.,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Robert  P.  vom  Eigen,  Esq.,  Hopkins  & 
Sutter,  888  16th  St.,  N.W..  Washington. 
D.C  20006. 

Decided:  April  29, 1996. 

By  the  Board.  David  M.  KonschBik, 
Director,  Office  of  Proceedings. 
VanMaA-WilUaiH, 
Secntary. 
[FR  Doc  96-11314  Filed  5-6-96: 8:45  am) 


PTB  FInanoe  DodMt  Na  3290q 
PHtabufg  A  Shawimit  Railroad,  Inc.— 


Examplion-RaU  Unaa  ControHad  by 
ArttNir  T.  WaHwr  Eatata  Coiporalion 
(The  PHMNiig  A  Shavmmt  RaUroad 


ComfMny  and  Mountain  Laurai 
nailioad  Company)  195441 

Pittsburg  ft  Shawmut  Railroad,  Inc. 
(PftS).  a  noncarrier.  has  filed  a  verified 
notioe  of  eicemption  under  49  CFR 
1150.31  to  acquire  and  operate  all  of  the 
lines  of  railroad  controlled  by  Arthur  T. 
Walker  Estate  Corpmation  (ATWEC).' 
viz..  the  lines  owned  by  The  Pittsburg  ft 
Shawmut  Railroad  Company 
(Shawmut),  Mountain  Laurol  Railroad 


■The  IGCTwmination  Act  of  1995.  Pnh.  L.  Na 
104-a8. 100  Stat.  803.  which  «ras  enacted  on 
December  29. 1905.  and  took  efiict  on  January  1. 
1096.  aboUshed  the  Interstate  Commerce 
Commisaion  QCC)  and  tranafaied  certain  fanctions 
to  the  Sur&ca  TranqxirUtiaci  Board  (Board).  This 
nodca  relatsB  to  functions  llkt  are  sidiisct  to  Board 
juria«liction  pursuant  to  40  U.S.C  lOOOl. 

iPkS  iwiwfiM,  and  we  agree,  that  this 
transaction  falla  under  49  U.S.C  10901.  Because 
pas,  a  noncarriar.  is  acquiring  all  rail  aaseU  of  three 
separate  carrier*.  H  could  be  argued  that  the 
transaction  is  subfact  to  40  U.S.C  11323(aX4). 
However,  although  Shawmut.  Mountain  Lauralted 
Rad  Bank  are  now  eeparate.  sufaatantial  cocporate 
entities,  together  they  compriae  the  single  rail 
syatem  of  ATWEC  PkS  %rill  acquire  and  commence 
operation  of  the  thrae  rail  linaa  simuhaneously,  and 
operate  them  as  a  single  carrier.  Aa  a  practical 
matter,  the  only  efiict  of  praoasaing  this  transaction 
under  section  10001.  aa  oppoeed  to  section  11323, 
is  that  the  daaa  esamptioa  at  49  CFR  1150.31  is 
available  far  sectioa  10001  tianaactioaa  involving 
the  creation  of  a  daas  ID  carrier.  Because  this 
transaction  only  invohrea  Class  m  caniers,  it  is 
immaterial,  tot  purpoees  of  employee  protective 
arrai^ements.  wliedMr  the  transection  falls  under 
section  lOaOl  or  section  11323.  See  49  U.&C 
10001(c)  and  11328(c). 


Company  (Mountain  Laurel),  and  Rod 
Bank  Railroad  Company  (Red  Bank).^ 
All  of  the  lines  to  be  acquired  and 
operated  by  PftS  are  in  tne  State  of 
Prainsylvania  and  are  bom:  (1) 
Shawmut,  being  96.747  miles  of  line  (a) 
between  Brodcway  Yard.  Brockway 
(milepost  0.0)  and  Reeport  (milepoet 
88.027),  a  distance  of  88.027  miles,  (b) 
between  milepoet  0.98  of  the  main  line 
at  Snyder  Township  (aA:/a  milepoet  0.0) 
and  the  axmection  with  BftP  (milepost 
0.37).  a  distance  of  .37  miles,  (c) 
between  Brookville  Yard  (mil^KMt 
20.89)  and  the  connection  with 
Mountain  Laurel  (milepoet  0.30).  a 
distance  of  .30  miles,  (d)  between 
milepost  24.29  of  the  main  line  at  Knox 
Township  (a/k/a  milepoet  0.0)  to  the 
end  of  trade  (milepost  3.65).  a  distance 
of  3.65  miles,  (e)  between  milepost 
60.42  of  the  main  line  at  Madiatm  (a/k/ 
a  milepost  0.0)  and  the  end  of  track 
(milepost  3.12),  a  distanoe  of  3.12  miles, 
and  (0  between  Milepoet  69.86  of  the 
main  line  in  East  Franklin  (a/k/a 
milepost  0.0)  and  the  connectitm  with 
B&P  (milepost  1.28).  a  distance  of  1.28 
miles;  (2)  Mountain  Laurel.^  being  127.7 
miles  of  line  (a)  between  Lawsonham 
(milepost  6.0)  and  Driftwood  (milepost 
110.0)  a  distance  of  104  miles,  and  (b) 
between  Rose  (Brookville)  (milepost  0.0) 
and  Piney  (milepost  23.7).  a  distance  of 
23.7  miles;  and  (3)  Red  Bank's  12.5 
miles  of  leased  line,  being  (a)  between 
Lawsonham  (milepost  0.0)  and  Sligo 
(milepost  10.5).  a  distance  of  10.5  miles, 
and  (b)  between  the  and  of  track 
(milepost  4.0)  and  Lawsonham         ^ 
(mil^ost  6.0).  a  distanoe  of  2.0  miles, 
for  a  total  mileage  of  236.947. 

Consummation  was  expected  to  be  on 
or  about  April  25. 1996. 

This  proceeding  is  related  to  Genesee 
6"  Wyoming  Inc.— Continuance  in 
Control  Exemption— Pittsburg  B" 
Shawmut  Railroad.  Inc..  STB  Finance 
Dodcet  No.  32904.  wherein  Genesee  ft 
Wytuning.  Inc  has  concurrently  filed  a 
petition  for  exemption  to  continue  in 


iRad  Bank  i^Mfalaa,  with  SlMnaon  Transport, 
Inc.  (Shannon),  iU  rail  linaa  uodsr  a  leeae  and 
opacatii^  agreement  antborisd  in  nnance  Docket 
No.  3170S,  Shonnan  TtansfMft  Aic  and  Awf  Boni: 
Railroad  Company— Acqaisitioa  and  Operation 
Exemption— CoimMalad  Rail  Coqxxation. 
Shannon  has  indicated  that  it  will  provide  its 
vrrittenconaat  to  thaaesignment  of  that  agreement 
to  Pas  at  tb4  dosing  of  the  tianeaction  prior  to  the 
commencement  o(  operatians  by  pas. 

'The  IOC  approved  Mountain  Lanrai's  acquisition 
of  thaee  lines  in  Finaaoe  Docket  Na  31074, 
Mbuiitain  Loiiraf  AoifaoM/ Casa|Min)>-^V9^iisitian 
an<f  Opantion  Bxmnption    CtMUolidahid  Rail 
Corptmtion.  By  petition  filed  Dacamber  28, 1003. 
the  Brotherhood  of  MaialaoaDoa  of  Way  Employaas 
seeks  to  revoke  the  aMBiptkm.  This  matter  is 
pending  beface  the  Boeid.  and.  aa  a  reeuh,  PkS's 
aoquiaition  of  Mountain  Laorai  is  8iib|ecl  to  final 
Board  action  in  Finance  Docket  Na  31974. 


control  of  PftS  togother  with  the  olbv 
railroads  in  its  systsos  after  PftS 
becomes  a  Class  ID  rail  carrier. 

If  the  verified  notioo  contains  false  at 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transactian.  An  original  and  10  copies  of 
all  pleedings.  refariing  to  STB  Finanoe 
Dodcet  No.  32903,  miMt  be  filed  writh 
the  Siufaoe  Transpartation  Boerd,  Office 
of  the  Seaetaiy.  Case  Control  Brandi. 
1201  ConstitutlOD  Avenue,  N.W., 
Washington,  DC  20423.  In  additian.  a 
copy  of  each  pleedUng  must  be  served  on 
Eric  M.  Hocky,  Esquire,  Gollatc,  Griffin 
ft  Ewing.  P.C.  213  West  Miner  Street, 
P.O.  Box  796.  West  Chester.  PA  19381- 
0796. 

Dadded:  May  1,1996. 

By  the  Board,  David  M.  Kooachiiik, 
Kredor,  Office  of  Pnoaadinga. 

Secretary. 

(FR  Doc  9»-11316  Filed  5-6-96;  6:45  ami 


OfUca  of 'ttia 
Cunancy 


OFTHETTIEASURY 
or  the 


AOPCY;  OfBce  of  the  Comptroller  of  the 
Currmcy  (OOC),  Troesury. 
ACTION:  Notioe  and  request  for 
comments. 

summary:  The  OOC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  oppcwtunity  to 
comment  on  proposed  and/or 
continuing  informaticm  coUections,  as 
required  by  the  Papwwork  Reducticm 
Act  of  1995.  Currently,  the  OOC  U 
solidting  comments  concerning  an 
information  collection  titled  Interpretive 
Rulings  (12  CFR  7). 
DATES:  Writtoi  comments  should  be 
submitted  by  )tme  6, 1996. 
ADDRESSES:  Direat  all  written  comments 
to  the  Communications  Division, 
Attraition:  1557-0204,  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street  SW., 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electrtmic  mail  to 
REGS.COMMENTS«OCCTREAS.GOV. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  or  a  copy  of  the 
collection  may  be  obtained  by 
contacting  Jessie  Gates  or  Dionne  Walsh. 
(202)  874-5090,  L^slative  and 
Regulatory  Activities  Divi^.ion  (1557- 
0204),  Office  of  the  Comptroller  of  the 
Currency.  250  E  Street  SW., 
Washington,  DC  20219. 
SUPPI.EMENTARY  INFORMATION: 

Title:  Interpretive  Rulings  (12  CFR  7). 

OMB  Number:  1557-0204. 

Form  Number:  None. 

Abstract:  This  information  collection 
covers  various  recordkeeping 
requirements  in  the  interpretive  rulings 
in  12  CFR  Part  7.  National  banks  need 
these  records  to  insure  their  compliance 
with  applicable  banking  law  and 
regulatory  requirements.  The  (XIC  uses 
these  records  as  an  audit  tool  to  verify 
bank  compliance. 

Type  of  Review:  Renewal  of  OMB 
approval  without  change. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  2,430. 

Total  Annual  Responses:  2,430. 

Frequency  of  Response: 
Recordkeeping. 

Total  Annual  Burden  Hours:  4,156. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
f)erformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Dated:  April  30, 1996. 
Karen  Solomon, 

Director,  Legislative  fr  Regulatory  Activities 

Division. 

(FR  Doc.  96-11376  Filed  V-Oe-ge;  8:45  ami 

BILUNQCOOf  aiO-33-P 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8697 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8697.  Interest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts. 

DATES:  Written  comments  should  be 
received  on  or  before  July  8,  1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPI.EMENTARY  INFORMATION: 

Title:  Interest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts. 

OMB  Number:  1545-1031. 

Form  Number:  Form  8697.    - 

Abstract:  Taxpayers  required  to 
account  for  all  or  part  of  any  long-term 
contract  entered  into  after  February  28, 
1986,  under  the  percentage  of 
completion  method  must  use  Form  8697 
to  compute  and  report  interest  due  or  to 
be  refunded  under  Internal  Revenue 
Code  section  460(b)(3).  The  IRS  uses 
Form  8697  to  determine  if  the  interest 
has  been  figured  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  businesses  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  per  Respondent:  12 
hr.  39  min. 

Estimated  Total  Annual  Burden 
Hours:  63,270. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accxiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  29, 1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  96-11347  Filed  5-6-96;  8:45  am] 

atUJNO  COOC  4«30-01-U 


Proposed  Collection;  Comment 
Request  for  Form  MSR  E-665 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
MSR  E-665  (formerly  SWR  E-665). 
Deduction  for  Depletion  on  Ground 
Water  Used  for  Irrigation. 
DATES:  Written  comments  should  be 
received  on  or  before  July  8, 1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  MSR  E-665.  Deduction  for 
Depletion  on  Ground  Water  Used  for 
Irrigation. 

OMB  Number:  1545-0520. 

Fonn  Number:  Form  MSR  E-665. 

Abstract:  This  form  provides  a 
standard  method  of  computing  and 
reporting  water  depletion  deductions  by 
taxpayers  who  extract  ground  water 
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from  the  Ogallala  geological  formation. 
The  DtS  uses  the  information  to 
determine  if  the  depletion  deduction 
has  been  computed  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  (^Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Farms,  individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.000. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  4,000  hours. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biirden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  29, 1996. 
GuTkk  R.  Shear, 
IBS  Reports  Qearance  Officer. 
(FR  Doc  9fr-11348  Filed  5-6-96;  8:45  am] 
■LUNO  COM  4n»-01-U 


Proposed  Coilectton;  Comment 
Request  for  Form  1041^ 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continiiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
1041-A.  U.S.  Information  Retiun— Trust 
Accumulation  of  Charitable  Amounts. 


DATES:  Written  comments  should  be 
received  on  or  before  ]uly  8, 1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTMER  MFOMIATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fbnn(s]  and  instnictions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPt-EMBITARY  WTOmiATIOM: 

Title:  U.S.  Information  Return— Trust 
Accumulation  of  Charitable  Amounts 

OMB  Number:  1545-0094 

Form  Number:  Form  1041-A 

Abstract;  Form  1041-A  is  used  to 
report  the  information  required  in 
Internal  Revenue  Code  section  6034 
concerning  accumulation  and 
distribution  of  charitable  amounts.  The 
data  is  used  to  verify  that  amounts  for 
which  a  charitable  deduction  was 
allowed  are  used  for  charitable 
purposes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currmitiy  approved  collection. 

Affect  Public:  Business  or  other  for- 
profit  organizaticms  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
18,000 

Estimated  Time  per  Respondent:  37  hr 
21  min. 

Estimated  Total  Annual  Burden 
Hours:  672,300 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  die 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
vrays  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  25, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  96-11349  Filed  5-6-96;  8:45  ami 
HUMQ  coot  4aao-oi-u 


Proposed  CoMecttonj  Oomment 
RsquMt  for  Fonn  4603 

AOBICV:  Internal  Revenue  Service  (IRS). 

'neasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  tlM 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respond«it 
burden,  invites  die  general  public  and 
other  federal  agencies  to  take  this 
opportimity  to  oomment  on  proposed 
and/or  continuing  information 
collections,  as  raqxiiaad  by  the 
Paperw(Hk  Reducticm  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currendy,  the  IRS  is 
soliciting  comments  concerning  Form 
4563.  Occlusion  of  Inccmie  for  Bona  Fide 
Residents  of  American  Samoa. 
DATES:  Written  commraits  should  be 
received  on  or  before  July  8. 1996  to  be 
assured  of  omsideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Wasfaingtcm.  DC  20224. 
FOR  FURTMER  WrORMATICW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571.  ill  1  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMOTTARY  MFOMIATION: 

Title:  Exclusion  of  Income  for  Bona 
Fide  Residents  of  American  Samoa. 

OMB  Number:  1545-0173. 

Form  Number  Form  4563. 

Abstract:  This  form  is  used  by  bona 
fide  residents  of  American  Samoa  to 
exclude  income  from  sources  within 
American  Samoa,  Guam,  and  the 
Commonwmlth  of  the  Northern  Mariana 
Islands  to  the  extent  specified  in 
Internal  Revenue  Code  section  931.  This 
information  is  used  by  the  Service  to 
determine  if  an  in(Hvidual  is  eligible  to 
exclude  possession  source  income. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currendy  approved  collection. 

Affect  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  per  Respondent:  1  hr. 
21  min. 

Estimated  Total  Annual  Burden 
Hours:  135. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  iwtice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
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public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  • 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  29, 1996. 
Ganick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  96-11350  Filed  5-6-96;  8:45  ami 
BILUNGOOOe  4no-oi-u 


Proposed  Collection;  Comment 
Request  for  Form  8848 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8848,  Consent  To  Extend  the  Time  To 
Assess  the  Branch  Profits  Tax  Under 
Regulation^  Sections  1.884-2T  (a)  and 
(c). 

DATES:  Written  comments  should  be 
received  on  or  before  July  8,  1996  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fomi(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Consent  To  Extend  the  Time  To 
Assess  the  Branch  Profits  Tax  Under 
Regulations  Sections  1.884-2T  (a)  and 

(c). 

OMB  Number:  1545-1407. 
Form  Number:  Form  8848. 


Abstract:  Form  8848  is  used  by  (a) 
foreign  corporations  that  have 
completely  terminated  all  of  their  U.S. 
trade  or  business  within  the  meaning  of 
Regulations  section  1.884-2T(a)  during 
the  tax  year  or  (b)  domestic  corporations 
to  whom  a  foreign  corporation  has 
transferred  its  U.S.  assets  in  a 
transaction  described  in  Internal 
Revenue  Code  section  381(a),  if  the 
foreign  corporation  was  engaged  in  a 
U.S.  trade  or  business  at  that  time. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  per  Respondent:  5hr. 
34  min. 

Estimated  Total  Annual  Burden 
Hours:  27,800 

REQUEST  FOR  C0MMCKT8;  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utihty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  30, 1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  96-11377  Filed  5-6-96;  8:45  am] 

BILUNO  CODE  M30-01-U 


Proposed  Collection;  Comment 
Request  for  Form  8842 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8842,  Election  To  Use  Different 
Annualization  Periods  for  Corporate 
Estimated  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  July  8. 1996  to  be 
assured  of  consideration. 
A00RESSE8:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFOfWATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPt-BCNTARY  INFORMATION: 

Title:  Election  To  Use  Different 
Annualization  Periods  for  Corporate 
Estimated  Tax. 

Oh4B  Number:  1545-1409. 

Form  Number:  Form  8842. 

Abstract:  Form  8842  is  a  form  used  by 
corporations,  tax-  exempt  organizations 
subject  to  the  unrelated  business  income 
tax,  and  private  foundations  to  annually 
elect  the  use  of  an  annualization  period 
under  Internal  Revenue  Code  section 
6655(e)(2)(C)  (i)  or  (ii)  for  purposes  of 
figuring  the  corporation's  estimated  tax 
payments  under  the  annualized  income 
installment  method. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  per  Respondent:  2hr. 
21  min. 

Estimated  Total  Annual  Burden 
Hours:  4,700. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
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of  automated  coUection  techniques  or 
other  forms  of  information  technology. 

Approved:  April  30, 1996. 
Garrick  R.  Shear, 
ntSRepmts  Clearance  Officer. 
|FR  Doc  96-11378  Filed  &-6-96;  8:45  am] 
MUJNO  OOM  4Ma-01-U 


UMTED  STATES  INFORMATION 
AGENCY 

Culturally  SignMcant  Ob|ects  Imponsd 
for  ExWbltlon;  DelsnnlnaUon 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359.  March  29. 
1978).  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  PR  27393.  July  2. 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit. 
"Afirica:  The  Art  of  a  Continent"  (See 
list»),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Solomon  R. 
Guggenheim  Museum  from  on  or  about 
June  4. 1996,  through  September  29, 
1996,  is  in  the  national  interest.  Public 


Notice  of  this  deteimination  is  ordwed 
to  be  published  in  the  Federal  KegiBter. 

Dated:  May  2, 1996. 
Laajiii. 

General  Countel. 
(PR  Doc  96-11416  Filed  5-2-06;  4:38  pm] 


>  A  copy  of  this  lUt  may  be  oblalMd  by 
contacting  Ms.  Neiia  Sbaahan.  AstisUnt  Gmeral 
Counsel,  at  202/619-5030,  and  the  address  Is  Room 
700,  U.S.  Infonnation  Agency,  301  4th  Street  SW., 
Washington,  D.C  20947-0001. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Persian  Qutf  Expert  SctanlMe 
CommHtaa;  Nottca  of  Mealing 

The  Department  of  Veterans  Affairs 
(VA).  in  accordance  with  P.L  92-463. 
gives  notice  that  a  meeting  of  the  VA 
Persian  Gulf  Expert  Scientific 
Committee  will  be  held  on: 

Monday,  June  3, 1996,  at  9K)0  ajn.-SK)0  pan. 
Tuesday,  )une  4, 1996,  at  94»  a.ni.-1201 
p.m. 

The  location  of  the  meeting  will  be 
810  Vermont  Avenue.  NW.. 
Washington,  D.C,  Room  230. 

llie  Committee's  objectives  are  to 
advise  the  Under  Secretary  for  Health 
about  medical  findings  affecting  Persian 
Gulf  era  veterans. 

At  this  meeting  the  Committee  will 
review  all  aspects  of  patient  care  and 
medical  diagnoses  and  will  provide 
professional  consultation  as  needed. 
The  Committee  may  advise  on  other 
areas  involving  research  and 
development,  veterans  benefits  and/or 
training  aspects  for  patients  and  staff. 

All  iXNtions  of  the  meeting  will  be 
open  to  the  public  except  &t>m  4:00  p.m. 
until  5:00  p.m.  on  June  3  and  from  11:00 
a.m.  to  12:00  noon  on  June  4, 1996. 


During  these  execotive  i 
diacussioas  and  recwnmendatiena  will 
deal  with  medical  records  of  specific 
patients  and  individually  identifiable 
patient  medical  histories.  The 
disclosure  of  this  informaticMi  is  dearly 
an  un«vamnted  invasioa  (rf  personal 
privacy.  Closure  of  this  portion  of  the 
meeting  is  in  aoooidanoe  with 
scAsection  10(d)  of  P.L  92-463,  as 
amended  by  P.L.  94-409.  and  as  dted  in 
S  U.S.C  552b(cX6). 

The  agmda  fat  June  3  will  begin  with 
an  update  on  recent  events,  followed  by 
responses  from  Committee  members. 
The  first  day's  agmda  will  also  cover 
reports  on  activities  of  the  Persian  Gulf 
Spouses  and  Children  Exam  and  the 
Directions  for  Researdi  and 
Development  in  Veterans  Affairs,  as 
well  as  fitodbeciL  frtMn  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  Interim  Rep(Rt. 

On  June  4  the  Committee  will  hear 
updates  from  the  Persian  Gulf  Veterans' 
Ilkiesses  Investigative  Team  as  well  as 
activities  from  England's  Persian  Gulf 
Studies. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Executive  Secretary.  Office  of  PubUc 
Health  k  Environmratal  Hazards,  810 
Vermont  Avenue  NW.,  Washington, 
D.C.  20420. 

Dated:  April  22. 1996. 

By  Direction  of  the  Secretary. 
Hayward  Baimialar, 
Committee  h4anagement  Officer. 
[FR  Doc  96-11274  Filed  5-6-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  htotice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2128] 

Petitions  for  Reconsideration, 
Clarification  and  Stay  of  Actions  in 
Rulemaking  Proceedings 

Correction 

In  notice  document  96-9746 
appearing  on  page  19295,  in  the  issue  of 
Wednesday,  May  1,  1996,  malce  the 
following  correction: 

On  page  19295,  in  the  1st  column,  in 
the  13th  line,  "May  7, 1996."  should 
read  'May  16, 1996.". 

BILLMG  COOe  1S06-01-O 


UMI 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  114. 116, 117, 118, 119, 
120, 121, 122, 170, 173, 175, 176. 177, 
178, 179. 180, 181, 182, 183, 185 

[CGD  86-080] 
RIN2115-AC22 

Small  Passenger  Vessel  Inspection 
and  Certification 

Correction 

In  rule  document  96-213  beginning 
on  page  864  in  the  issue  of  Wednesday, 
January  10,  1996,  make  the  following 
corrections: 

§114.400    [Corrected] 

1.  On  page  887,  in  the  third  column, 
in  §1 14.400(b).  in  the  definition  High 
Speed  Craft,  in  the  last  line,  the 
equation  should  read: 
"V=3.7xDispl  "66^". 

2.  On  page  888,  in  the  first  column, 
in  the  same  section,  in  the  definition 
Length,  in  the  second  line,  "sprints" 
should  read  "sprits". 

§116.300    [Correctsd] 

3.  On  page  901,  in  the  third  column, 
the  section  heading  "§  116.300  Sailing 


vessels."  should  read  "§116.330  Sailing 
vessels." 

§116.415    [Corrected] 

4.  On  page  903,  in  §1 16.415(b),  in  the 
table,  in  column  12,  "'C"  and  "^C" 
should  read  "'C"  and  "^C". 
respectively. 

5.  On  the  same  page,  in  §116. 415(c), 
in  the  table,  in  columns  4  and  12,  "C" 
should  read  "'C'". 

6.  On  the  same  page,  in  the  same 
table,  in  column  13.  in  the  12th  entry, 
"A-O"  should  read  "'A-0". 

§116.438    [Corrected] 

7.  On  page  907,  in  the  first  column, 
in  §116.438(m)(3).  in  the  last  line,  "oP" 
should  read  "if. 

§  116.500    [Corrected] 

8.  On  page  908.  in  the  second  column, 
in  §116.500(o)(2).  "designated"  should 
read  "designed". 

§117.64    [Corrected] 

9.  On  page  912,  in  the  second  column, 
in  §117.64,  in  the  second  line, 
"operators"  should  read  "operates". 

§118.300    [Corrected] 

10.  On  page  917,  in  the  third  column, 
in  §1 18.300(e).  in  the  first  line,  "most" 
should  read  "must". 

§118.410    [Correcled] 

11.  On  page  919.  in  the  second 
column,  in  §118.410(d).  the  second 
"(1)"  should  read  "(4)". 

§1^9.115    [Correcled] 

12.  On  page  922.  in  the  second 
column,  in  §119.1 15(b).  in  the  second 
line  from  the  bottom,  "no"  should  read 
"not". 

§119.445    [Corrected] 

13.  On  page  925,  in  the  third  column, 
in  §1 19.445(d).  in  the  first  line.  "Full" 
should  read  "Fill". 

§119.465    [Corrected] 

14.  On  page  926.  in  the  second 
column,  in  §119.455(a)(l)(ii),  in  the  last 
line,  "lest"  should  read  "least". 

15.  On  the  same  page,  in  the  same 
column,  in  §119.455(b)(3),  in  the  11th 
line,  "dock"  should  read  "deck". 

§119.530    [Corrected] 

16.  On  page  927,  in  the  second 
column,  in  §119.530(a),  in  the  second 
line,  "alarms"  should  read  "alarm". 


§120.330    [Corrected] 

17.  On  page  929,  in  the  third  column, 
in  §120.330.  the  second  "(g)"  should 
read  "(h)". 

§120.340    [Corrected] 

18.  On  page  931.  in  the  first  column, 
in  §120.340(p).  in  the  eighth  line, 
"=10.75  ohms/mil-foot  (english)" 
should  not  have  appeared. 

§120.380    [Corrected] 

19.  On  page  932,  in  the  first  column, 
in  §120.380(h)(2).  in  the  fifth  line, 
"responsible"  should  read 
"responsive". 

§121.704    [Corrected] 

20.  On  page  935.  in  the  third  column, 
in  §121.704,  in  the  last  line.  "3  CFR  Part 
159"  should  read  "33  CFR  Part  159". 

§122.604    [Corrected] 

21.  On  page  942.  in  the  first  column, 
in  §122.604(h),  in  the  seventh  line. 
"March  11, 1995"  should  read  "March 
11,  1996". 

22.  On  the  same  page,  in  the  same 
column,  in  §122.604(1),  in  the  first  line, 
insert  "and"  after  "boat". 

§122.702    [Corrected] 

23.  On  the  same  page,  in  the  third 
column,  in  §122. 702(a),  in  the  second 
line,  "inboard"  should  read  "onboard". 

§122.704    [Corrected] 

24.  On  the  same  page,  in  the  third 
column,  in  §122.704(a),  in  the  first  line, 
"fail"  should  read  "fall". 

§122.900    [Corrected] 

25.  On  page  943,  in  the  third  column, 
in  §122.900,  in  the  second  line,  insert 
"will  subject"  after  "subchapter". 

§170.170    [Corrected] 

26.  On  page  944,  in  the  first  column, 
in  §170.170(a),  in  the  second  line, 
"T=cither:"  should  read  "T=either:". 

Sf  173.069, 173.060, 173.061, 173.062 
[Corrected] 

27.  On  page  946,  in  the  second 
column,  in  the  table,  in  column  2.  the 
second  entry  should  read  "Or  §179.360 
in  subchapter  T  of  this  chapter.". 

SUBCHAPTER  T— (CORRECTED] 

28.  On  the  same  page,  in  the  third 
column,  in  the  table  of  contents  for 
Subchapter  T.  in  the  third  line  from  the 
bottom.  "Electrical"  was  misspelled. 


1175.110    [Corrected] 

29.  On  page  947.  in  §175.110(d).  in 
the  table  heading,  "Subchapter  K'" 
should  read  "Subchapter  'K'". 

f17S.400    [Corrected] 

30.  On  page  948,  in  the  first  column, 
in  §175.400,  in  the  definition  Cargo 
space,  in  the  second  line,  remove  "(1) 
Cargo  space  means  a:". 

31.  On  the  same  page,  in  the  same 
column,  in  §175.400,  in  the  definition 
Consideration,  in  the  third  line, 
"according"  should  read  "accruing"; 
and  beginning  with  the  fourth  line, 
remove  "but  not  including  a  pecuniary 
payment  accruing  to  an  individual, 
person,  or  entity,". 

32.  On  the  same  page,  in  the  second 
column,  in  §175.400,  the  definition 
"Dripproof  was  misspelled. 

33.  On  page  949,  in  the  first  column, 
in  §175.400,  in  the  definition  Hig/i 
Speed  Craft,  in  the  second  paragraph,  in 
the  second  line,  the  equation  should 
read:  "V=3.7xDispl '«''". 

34.  On  the  same  page,  in  the  same 
colimm,  in  the  definition  Lakes,  bays, 
and  sounds,  in  the  third  line,  "lack" 
should  read  "lake". 

§176.100    [Corrected] 

35.  On  page  954,  in  the  first  column, 
in  §176.1000)),  in  the  fifth  line, 
"abroad"  should  read  "aboard". 

§176.105    [Corrected] 

36.  On  the  same  page,  in  the  second 
column,  in  §176.105(d),  in  the  first  line, 
"Certification"  should  read 
"Certificate". 

37.  On  the  same  page,  in  the  same 
column,  in  §176.105(e),  in  the  fourth 
line,  "Certification"  should  read 
"Certificate". 

§176.107    [Corrected] 

38.  On  the  same  page,  in  the  same 
column,  in  §176. 107(a)  and  (b).  in  the 
first  lines.  "Certification"  should  read 
"Certificate". 

§176.110    [Corrected] 

39.  On  the  same  page,  in  the  same 
column,  in  §176.110(a)  and  (b),  in  the 
fifth  and  fourth  lines  respectively  and 
the  second  line  of  the  third  column, 
"Certification  of  Inspection"  should 
read  "Cerfiticate  of  Inspection". 

§176.310    [Correctad] 

40.  On  page  956,  in  the  second 
column  Jn  §176.310(a),  in  the  first  line, 
"Certificate"  should  read 
"Certification". 

41.  On  the  same  page,  in  the  same 
column,  in  §1 76.310(b),  in  the  fourth 
line,  "Certificate"  should  read 
"Certification". 


§176.400    [Corrected] 

42.  On  the  same  page,  in  the  same 
column,  the  section  heading  "§176.000 
General."  should  read  "§176.400 
General." 

§176.404    [Corrected] 

43.  On  page  957,  in  the  first  column, 
in  §176.404,  in  the  fifth  line  from  the 
bottom,  "conducting"  should  read 
"conducted". 

§176.802    [Corrected] 

44.  On  page  959,  in  the  first  colimm, 
in  §176.802(c),  the  last  line  should  read 
"hull  can  be  observed." 

§176.810    [Coneeted] 

45.  On  page  960,  in  §176.810(b)(2),  in 
the  table  heading,  "1786.810(b)"  should 
read  "176.810(b)". 

§176.920    [Corrected] 

46.  On  page  961,  in  the  firs^colimin. 
the  section  heading  "§176.970 
Exemptions."  should  read  "§176.920 
Exemptions." 

§177.1010    [Corrected] 

47.  On  page  966,  in  the  second 
column,  in  §177.1010,  in  the  first  line, 
"Class"  should  read  "Glass". 

§178.320    [Coneeted] 

48.  On  page  967,  in  the  third  column, 
in  §l,78.320(d),  in  the  last  line, 
"leading"  should  read  "loading". 

§178.330   {Corrected] 

49.  On  page  968,  in  the  third  column, 
in  §178.330(d)(3)(i),  the  second  line 
should  read:  "i=f(2L-1.5L')/4L". 

50.  On  the  same  page,  in  the  same 
column,  in-§178.330(d)(3)(ii).  the  third 
line  should  read:  "i=f(2L-L')/4L". 

51.  On  the  same  page,  in  the  same 
column,  in  §178.330(d)(3)(ii),  in  the 
10th  line,  "L'"  should  read  "L"'. 

§178.450    [Corrected] 

52.  On  page  971,  in  the  first  column, 
in  §178.450(a),  under  Recess  Ration=LR/ 
Lc.  insert  "Lc=2/3  vesel  length  (LOD)." 
under  "LR=the  length  of  the  recess  in 
the  after  2/3  vessel  length  (LOD)." 

§179.220    [Corrected] 

53.  On  page  972,  in  the  third  column, 
in  §1 79.220(a),  in  NOTE  1  appearing 
after  the  table,  in  the  second  line. 
"midOpoint"  should  read  "midpoint". 

§180.68    [Corrected] 

54.  On  page  976,  in  the  third  column, 
in  §180.68(c)(l),  in  the  seventh  line, 
insert  "or  (b)"  after  "(a)". 

§180.70    [Corrected] 

55.  On  page  977,  in  the  second 
column,  in  §180.70(d)(l),  in  the  second 


line,  "§160.010"  should  read 
"§161.010". 

§180.130    [Corrected] 

56.  On  page  978.  in  the  second 
column,  in  §180.137(e).  in  the  first  line, 
"carried"  should  read  "carries". 

§180.204    [CorrecM] 

57.  On  page  980.  in  the  second 
column,  the  section  heading  "§180.304 
SnnriTal  craft— Tt  well  operatiiig  i» 
coastwise  routes."  should  read 
"§180.204  SunriTal  craft— ▼esaeb 
operating  on  coastwise  routes." 

§181.320    [Correcled] 

58.  On  page  983,  in  the  first  column. ' 
in  §181.320(c)(3).  in  the  fourth  through 
the  sixth  lines,  "and  an  outer  cover  of 
rubber  tube.  pUes  of  braided  fabric 
reinforcement.  "  should  be  removed. 

59.  On  p>age  984.  in  the  first  column, 
in  §181.4100))(2).  in  the  last  line,  "tow" 
should  read  "two". 

§182.320    [Corrected] 

60.  On  page  987.  in  the  third  column, 
in  §182.320(a).  in  the  second  line,  "53" 
should  read  "52". 

§182.425    [Corrected] 

61.  On  page  989,  in  the  first  column, 
in  §182.425(b)(6],  in  the  second  line, 
"new"  should  read  "raw". 

§182.430    [Coneeted] 

62.  On  the  same  page,  in  the  third 
column,  in  §182.430,  in  the  last 
paragraph,  "(1)"  should  read  "(I)". 

§182.520    [Corrected] 

63.  On  page  995,  in  the  second 
column,  in  §182.520(j)(l).  in  the  first 
line,  "On"  should  read  "One". 

PART  183-{CORRECTED] 

64.  On  page  997,  in  the  second 
column,  under  the  heading  Subpart  A. 
"183.000"  should  read  ■183.100". 

§183.130    [Corrected] 

65.  On  the  same  page,  in  the  third 
column,  in  §183. 130(a),  in  the  second 
line,  "or"  should  read  "of. 

§183.330    [Corrected] 

66.  On  page  1000,  in  the  first  column, 
in  §183.330(p),  the  seventh  line  should 
read:  "=10.75  ohm/mil-foot  (english)". 

§183.350    [Corrected] 

67.  On  the  same  jjage,  in  the  same 
column,  in  §183. 350(d),  in  the  third 
line,  "slips"  should  read  "clips". 

§185.506    [Corrected] 

68.  On  page  1008,  in  the  second 
column,  in  §185. 506(b)(1).  insert 
"through"  in  lieu  of  the  first  "and". 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43CFRPart11 

RIN  1090-AA21  A  10M)-AA23 

Natural  Resource  Damage 
Assessments— Type  A  Procedures 

agency:  Department  of  the  Interior. 
ACTION:  Final  nile. 

SUMMARY:  This  flnal  rule  amends  the 
regulations  for  assessing  natural 
resource  damages  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  Federal,  State,  and  Indian  tribe 
natural  resource  trustees  may  use  these 
regulations  to  obtain  compensation  from 
potentially  responsible  parties  for 
natural  resource  injuries  resulting  from 
hazardous  substance  releases.  Trustees 
obtain  a  rebuttable  presumption  in 
litigation  for  damages,  up  to  $100,000, 
calculated  in  accordance  with  this  rule. 
The  rule  does  not  change  the  overall 
administrative  process  for  conducting 
assessments  but  simply  revises  an 
existing  "type  A"  procedure  for 
assessing  natural  resource  damages  in 
coastal  and  marine  environments  and 
establishes  a  new  type  A  procedure  for 
the  Great  Lakes. 

EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule' is  June  6, 1996.  The 
incorporation  by  reference  of  certain 
documents  listed  in  this  rule  was 
approved  by  the  Director  of  the  Federal 
Register  and  is  effective  June  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Morton  at  (202)  208-3302  (for 
questions  about  the  rule  language)  or 
David  Rosenberger  at  (202)  208-3811 
(for  questions  about  the  computer 
models).  Interested  parties  may  obtain 
copies  of  the  computer  models  and 
supporting  documentation  free  of  charge 
from  the  Department  through  July  31, 
1996.  and  thereafter  for  a  fee  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  SpringHeld,  VA 
22161,  ph:  (703)  487-4650.  The  models 
are  also  on  the  Internet  at  http:// 
www.usgs.gov/doi/oepc/ 
oepchome.html. 

SUPPLEMENTARY  INFORMATION:  This 
preamble  is  organized  as  follows: 

I.  Bacicground 

A.  Statutory  Provisions 

B.  History  of  this  Rulemaliing 
C  Oil  Pollution  Act  Regulations 

II.  Relationship  of  Today's  Final  Rule  to  the 

Existing  Regulations 

A.  Preassessment  Phase 

B.  Assessment  Plan  Phase 
C  Assessment  Phase 


D.  Post-Assessment  Phase 

III.  Nature  of  Type  A  Procedures 

IV.  Workings  of  the  NRDAM/CME  and 

NRDAM/GLE 

A.  Overview 

B.  Data  Inputs  and  Modifications 
C  Geographic  Information  System 

D.  Submodels 

V.  Use  of  the  NRDAM/CME  and  NRDAM/ 

GLE  in  Other  Contexts 

VI.  Summary  of  Major  Changes  from  the 

Proposed  Rules 

A.  Rule  Language 

B.  NRDAM/CME  and  NRDAM/GLE 

VII.  Response  to  Conunents 

A.  General  Comments 

B.  Technical  Documents 

C.  Selection  of  Assessment  Procedures 
Q.  User-Supplied  Information 

E.  Physical  Fates 

F.  Species  Distribution  and  Abundance 

G.  Toxicity  and  Mortality 
H.  Loss  of  Production 

I.  Catch  and  Bag  Losses 

).  Habitat  Restoration 

K.  Assimilative  Capacity  Restoration 

L.  Restocking 

M.  Consideration  of  Costs  and  Benefits  of 

Active  Restoration 
N.  Damages  for  Fishing  and  Hunting  Losses 
O.  Damages  for  Lost  Wildlife  Viewing 
P.  Damages  for  Beach  and  Boating  Closures 
Q.  Judicial  Review  and  the  Rebuttable 

Presumption 

I.  Background 

A.  Statutory  Pmvisions 

The  Department  of  the  Interior  (the 
Department)  is  amending  the 
regulations  for  assessing  natural 
resource  damages  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et  seq.) 
(CERCLA).  CERCLA  provides  that 
certain  categories  of  persons,  known  as 
potentially  responsible  parties  (PRPs), 
are  liable  for  natural  resoiuce  damages 
resulting  from  a  release  of  a  hazardous 
substance.  CERCLA  sec.  107(a).  Natural 
resoivce  damages  are  monetary 
compensation  for  injury  to,  destruction 
of,  or  loss  of  natural  resources.  CERCLA 
sec.  107(a)(4)(C). 

Only  those  Federal,  State,  and  Indian 
tribe  officials  designated  as  natural 
resource  trustees  may  recover  natiual 
resource  damages.  CERCLA  defines 
"State"  to  include: 

The  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  United  States  Virgin 
Islands,  the  Commonwealth  of  the  Northern 
Marianas,  and  any  other  territory  or 
possession  over  which  the  United  States  has 
jurisdiction.  CERCLA  sec.  101(27). 

Trustees  must  use  all  siuns  they 
recover  in  compensation  for  natural 
resource  injuries  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
injured  natural  resources.  CERCLA  sec 
107(f)(1).  Trustee  officials  may  also 


recover  the  reasonable  costs  of  assessing 
natural  resoiuY»  damages.  Natural 
resource  damages  are  distinct  from 
response  costs.  Response  costs  are  the 
costs  of  actions  taken  under  the 
National  Contingency  Plan  (40  CFR  part 
300)  to  remove  tlireats  to  human  health 
and  the  environment  caused  by 
hazardous  substance  releases.  Today's 
final  rule  addresses  only  the  assessment 
of  natural  resource  damages  and  is  not 
intended  for  use  in  connection  with 
response-related  activities,  such  as 
setting  cleanup  priorities. 

CERCLA  requires  the  President  to 
promulgate  regulations  for  the 
assessment  of  natural  resource  damages 
resulting  from  hazardous  substance 
releases.  CERCLA  sec.  301(c).  The 
President  delegated  the  responsibility 
for  promulgating  these  regulations  to  the 
Department.  E.0. 12316,  as  amended  by 
E.0. 12580.  The  regulations  must 
identify  the  "best  available"  procedures 
for  assessing  natural  resource  damages. 
CERCLA  sec.  301(c)(2).  CERCLA 
requires  that  the  natural  resource 
damage  assessment  regulations  include 
two  types  of  assessment  procedures. 
"Type  A"  procedures  are  "standard 
procedures  for  simplified  assessments 
requiring  minimal  field  observation." 
CERCLA  sec.  301(c)(2)(A).  "Type  B" 
procedures  are  "alternative  protocols  for 
conducting  assessments  in  individual 
cases."  CEROiA  sec.  301(c)(2)(B). 
Federal  and  State  trustees  who  perform 
assessments  in  accordance  with  these 
regulations  receive  a  rebuttable 
presumption  in  court.  CERCLA  sec. 
107(f)(2)(C).  The  Department  must 
review  the  regulations,  and  revise  them 
as  appropriate,  every  two  years. 
CERCLA  sec.  301(c)(3). 

B.  History  of  this  Rulemaking 

On  March  20, 1987,  the  Department 
published  a  final  rule  establishing  a 
type  A  procedure  for  coastal  and  marine 
environments  that  incorporated  a 
computer  model,  known  as  the  Natiu^l 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
(NRDAM/CME).  52  FR  9041.  The 
Department  indicated  that  it  would 
consider  developing  additional  type  A 
procedures  as  experience  was  gained 
with  the  type  A  procedure  for  coastal 
and  marine  environments.  Id.  at  9057. 
On  June  2, 1988,  the  Department 
published  an  advance  notice  of 
proposed  rulemaking  soliciting 
comment  on  the  development  of  a  type 
A  procedure  for  Great  Lakes 
environments  that  would  incorporate  a 
computer  model  called  the  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments  (NRDAM/ 
GLE).  53  FR  20143.  A  few  months  later. 
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the  Department  published  an  advance 
notice  of  proposed  rulemaking 
announcing  me  commencement  of  the 
statutorily  required  biennial  review  of 
the  type  A  procedtue  for  coastal  and 
marine  environments.  54  FR  5093  (Feb. 
1, 1989). 

On  July  14. 1989.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circtiit  issued  two  decisions  that 
affected  these  two  pending  type  A 
rulonakings.  The  Department  had 
issued  type  B  procedmes  on  August  1. 
1986.  51  FR  27674.  SUte.  industry,  and 
environmental  group  petitioners 
challenged  those  procedures  in  State  of 
Ohio  v.  United  States  Department  of  the 
Interior  {Ohio  v.  Interior).  880  F.2d  432 
(D.C.  Cir.  1989).  The  court  in  Ohio  v. 
Interior  upheld  various  aspects  of  the 
type  B  procedtues  but  ordered  the 
Department  to  revise  the  type  B 
procediu^s  to  reflect  the  statutory 
prefiarence  for  using  restoration  costs  as 
the  measure  of  natilral  resource 
damages.  The  court  used  the  term 
"restoratitm  costs"  to  encompass  the 
cost  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  the 
equivalent  of  the  injiued  natiual 
resources.  The  court  also  ordered  the 
Department  to  revise  the  type  B 
procedures  to  allow  for  the  recovery  of 
all  reliably  calculated  values  lost  to  the 
public  as  a  result  of  the  injury  to  natural 
resources. 

State,  industry,  and  environmental 
group  petitioners  also  challenged  the 
original  type  A  procedure  for  coastal 
and  marine  environments  in  State  of 
Colorado  v.  United  States  Departnwnt  of 
the  Interior  (Colorado  v.  Interior),  880 
F.2d  481  (D.C  Cir.  1989).  The  court  in 
Colorado  v.  /nterior  upheld  the 
Department's  sequential  approach  to 
developing  type  A  procedures  but  urged 
the  Department  to  develop  additional 
type  A  procedures  to  address  as  many 
diffarant  cases  as  possible.  The  court 
also  remanded  the  type  A  procediue  for 
coastal  and  marine  environments,  based 
on  the  reasoning  in  the  Ohio  v.  Interior 
decision,  to  pwmit  the  Department  to 
allow  for  die  calculation  of  restoration 
costs.  The  original  type  A  procedure  for 
coastal  and  marine  raviromnents 
calculated  damages  based  solely  on 
certain  lost  public  uses  of  the  injured 
resoiuties. 

On  September  22. 1989,  the 
Department  published  an  advance 
notice  of  proposed  rulemaking  stating 
that  it  would  revise  the  type  A 
procedtue  for  coastal  and  marine 
environments  in  compliance  with  Ohio 
V.  /nterior  and  Colorado  v.  Interior 
during  the  ongoing  biennial  review.  54 
FR  39013.  The  Department  also 
annotmced  that  it  would  modify  the 


development  of  the  type  A  procedure 
for  Great  Lakes  mvironments  to 
conform  with  (^io  v.  Interior  and 
Colorado  v.  Interior:  54  FR  39015  (Sept 
22, 1989). 

The  Department  published  a  notice  of 
□roposed  rulemaking  for  the  type  A 
^rocediu«  for  Great  Lakes  oivironments 
on  August  8. 1994.  59  FR  40319.  The 
August  8, 1994.  Fedafal  lagiMar  notice 
also  contained  two  pn^weed 
amendments  to  die  natural  resource 
damage  assessment  regulations  that 
would  aSiact  all  type  A  procedures.  The 
Department  propoeed  to  reviae  the 
conditions  undw  which  both  type  A 
and  type  B  procedures  could  be  used  in 
the  same  assesranent.  and  to  make 
explicit  the  scope  of  judicial  review  of 
assessm«its  performed  using  type  A 
procedures.  The  Department  later 
extended  the  comment  period  on  the 
August  8. 1994.  propoeed  rule  through 
F^ruary  6, 1995.  59  FR  54877  (Nov.  2. 
1994). 

On  Oecerabw  8. 1994.  the  Department 
issued  a  notice  of  propoeed  rulnnaking 
for  the  modified  type  A  procedure  for 
coastal  and  marine  envirmunents.  59  FR 
63300.  On  February  7. 1995.  the 
Department  extended  the  commmit 
periods  on  bo^  the  proposed  Great 
Lakes  type  A  rule  and  the  proposed 
coastal  and  marine  type  A  rule  through 
July  6. 1995.  60  FR  7155  and  7156.  The 
Department  noted  that,  in  light  of  the 
similarities  between  the  two  proposed 
rules,  it  would  consider  the  public 
comments  on  the  two  rules 
concurrently.  Id.  at  7156  and  7157. 
Today's  final  rule  covers  both  the  type 
A  pnxsdure  for  coastal  and  marine 
environments  and  the  type  A  im>oedure 
for  Great  Lakes  envirtmments. 

C.  Oil  Pollution  Act  Regulations 

Originally,  triistees  could  use  the 
Department's  regulations  to  assess 
nattual  resouroe  damages  resulting  from 
either  a  hazardous  substance  relerae 
tmder  CERCLA  or  an  oil  at  hazardous 
substance  discharge  into  navigable 
waters  undm  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.].  However,  the  Oil 
Pollution  Act  of  1990  (OPA)  amended 
the  natural  resouroe  damage  provisions 
of  the  Qean  Water  Act.  See  33  U.S.C 
1321,  2702(b)(2).  and  2706(a).  OPA 
authorized  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  to 
develop  new  natural  resouroe  damage 
assessment  regulations  for  assessing 
natural  resouroe  damages  resulting  from 
discharges,  (x  threats  of  discharges,  of 
oil  into  navigable  waten  that,  once 
final,  would  supvsede  the  provisions  of 
the  Department's  regulations  addressing 
oil.  33  U.S.C  2706(eKl)  and  2751(b). 


NOAA  published  a  final  OPA  rule  on 
January  5. 1996. 61  FR  439. 

The  Department  began  developing  the 
type  A  procedures  bdbre  the  enactment 
of  C^A  and.  thus.  originaUy  included 
both  hazvdous  substances  and  oil  in 
die  NRDAM/CME  and  NRDAM/GLE 
algcmthms  and  databases.  The 
Dqiertment  has  worked  doaely  with 
NOAA  during  the  devek^Mnent  of  the 
type  A  procedures.  During  its 
rulemaking.  NOAA  indicitod  it  would 
allow  use  of  the  Department's  type  A 
prooedines  under  the  OPA  regulations. 
See  59  FR  1062. 1124-25  Qan.  7, 1994); 
and  60  FR  39603.  39631  (Ai^  3. 1995). 

NOAA's  final  rule  states  that  trustees 
may  use  "(mjodel-besed  prooeduras. 
including  type  A  prooBdures  identified 
in  43  CFR  part  11.  subpart  D,"  provided 
that  any  stidi  procedure  meets  the 
following  conditi(ms: 

(1)  The  pcocedun  muat  be  capable  of 
providing  aaessmaot  infonnation  of  use  in 
detanninii^  the  type  ami  scale  of  restoration 
appropriate  far  a  particular  injury; 

(2)  The  additioiMl  cost  of  a  more  complex 
prooBdure  must  bs  r— oaibly  related  to  the 
expected  iiicr— se  in  the  quantity  and/or 
quality  of  rrievant  infarawtiao  provided  t>y 
the  more  complex  prooadnra:  and 

(3)  The  proceduTB  must  be  raliatile  and 
valid  far  the  particular  incidflat  61  FR  at  503 
(15  CFR  990.27). 

Therefore,  the  Department  has 
retained  compcments  relating  to  oil  in 
the  final  versions  <rf  the  NRDAM/CME 
and  NRDAM/GLE.  while  recognizing 
that  these  compon«its  are  widiout  any 
direct  regulatory  effect  The  Department 
is  also  providing  responses  to  conunents 
it  received  on  the  oil-related 
components  of  the  tjrpe  A  models. 
Howev«r.  the  Department  wishes  to 
emphasise  that  its  regulations  do  not 
govon  the  assessment  of  natural 
resource  damages  for  oil  disdiarges 
imder  CX>A.  Trustees  who  wish  to  use 
the  type  A  procedures  and  obtain  a 
rebuttable  prestunption  Uit  assessments 
of  oil  discharges  must  follow  the 
process  Mtablished  by  NOAA's 
regulations. 

Further,  some  of  the  language  in  the 
CERCLA  rule  varies  from  diat  in  the 
OPA  rule.  For  example,  today's  final 
rule  incorporates  the  exirting  definition 
of  "reasonable  cost"  at  43  CFR  11.14, 
from  which  the  definition  in  the  CffA 
rule  difiers.  See  61  FR  at  504  (15  CFR 
990.30).  Section  11.35(b)  of  today's  final 
rule,  whidi  requires  trustees  to  conduct 
type  B  procedures  if  the  PRPs  advance 
the  reasonable  costs  of  using  such 
procedures,  differs  from  the  OPA  rule 
conditicMis  governing  PRP  requests  for 
ahemative  assessment  procedures.  See 
61  FR  at  501  (15  CFR  990.14(b)(6)). 
Also,  §  11.44(f)  of  today's  final  rule 
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provides  that  if  the  models  calculate 
damages  in  excess  of  $100,000.  then 
trustees  who  wish  to  obtain  a  rebuttable 
presumption  must  either:  (1)  liakit  the 
portion  of  their  claim  calculated  with 
the  type  A  procedure  to  $100,000:  or  (2) 
compute  all  damages  using  type  B 
procedures.  The  OPA  rule,  on  the  other 
hand,  contains  no  dollar  cut-off  for  use 
of  specific  procedures.  Because  use  of 
the  type  A  procedures  for  oil  discharges 
is  governed  by  the  OPA  rule,  the 
Department  defers  to  NOAA  on  how 
such  differences  are  to  be  resolved  when 
the  NRDAM/CME  and  NRDAM/GLE  are 
used  for  assessments  of  oil  discharges. 

II.  Relatioiuhip  of  Today's  Final  Rule 
to  the  Existing  Regulations 

The  existing  regulations  establish  an 
administrative  process  for  conducting 
assessments.  See  43  CFR  part  11.  The 
administrative  process  covers  all  the 
steps  trustees  need  to  follow  if  they 
wish  to  obtain  a  rebuttable  presumption 
in  litigation  of  their  claim.  However, 
trustees  have  the  authority  to  settle  their 
damage  claims  at  any  time  during  the 
administrative  process  and  the 
Department  continues  to  encourage 
trustees  and  PRPs  to  pursue  settlement. 
Furthermore,  trustees  are  not  required  to 
follow  the  regulations.  If,  however, 
trustees  and  PRPs  fail  to  reach  a 
settlement  and  the  case  is  litigated, 
trustees  will  only  obtain  a  rebuttable 
presumption  if  they  performed  their 
assessment  in  accordance  with  the 
regulations. 

The  same  general  administrative 
process  applies  regardless  of  whether 
type  A  or  type  B  procedures  are  used. 
The  process  has  four  phases: 
Preassessment,  Assessment  Plan. 
Assessment,  and  Post-Assessment. 
During  the  Assessment  Phase,  trustees 
use  type  A  and/or  type  B  procedures  to 
perform  the  technical  work  needed  for 
the  actual  determination  of  damages. 

Today's  final  rule  does  not  change 
this  overall  administrative  process.  The 
rule  simply  revises  the  type  A 
procedures  available  for  use  during  the 
Assessment  Phase  and  modifies  the 
standards  for  using  both  type  A  and 
type  B  procedures  for  the  same  release. 

A.  Preassessment  Phase 

Today's  final  rule  does  not  affect  the 
Preassessment  Phase.  The 
Preassessment  Phase  consists  of  the 
activities  that  precede  the  actual 
assessment.  For  example,  upon 
detecting  or  receiving  notification  of  a 
release,  trustees  decide,  based  on  a 
number  of  criteria,  whether  further 
assessment  actions  are  warranted. 
Trustees  document  this  decision  in  the 
Preassessment  Screen  Determination. 


For  more  information  on  the 
Preassessment  Phase,  see  subpart  B  of 
43  CFR  part  11. 

B.  Assessment  Plan  Phase 

If  trustees  determine  that  additional 
assessment  woiic  is  warranted,  they 
begin  the  Assessment  Plan  Phase.  The    . 
Assessment  Plan  Phase  includes  the 
preparation  of  a  written  Assessment 
Plan  describing  the  procedures  trustees 
intend  to  use  to  determine  damages.  The 
trustees  must  make  the  draft  Assessment 
Plan  available  for  public  review  and 
comment. 

The  regulations  provide  two  types  of 
assessment  procedures:  type  A  and  type 
B.  Type  A  procedures,  such  as  those 
contained  in  today's  final  rule,  are 
simplified  procedures  requiring 
minimal  field  observation.  Type  B 
procedures  involve  more  detailed  field 
studies.  The  Assessment  Plan 
documents  whether  trustees  plan  to  use 
a  type  A  procedure,  type  B  procediues. 
or  both.  Today's  final  rule  revises  the    . 
standards  that  trustees  must  follow 
when  selecting  assessment  procedures  . 

Section  11.34  of  today's  final  rule 
identifies  several  conditions  that  must 
be  met  before  trustees  can  use  a  type  A 
procedure  and  obtain  a  rebuttable 
presumption.  If  the  conditions  are  not 
met.  then  trustees  who  elect  to  follow 
the  regulations  must  use  type  B 
procedures  to  assess  all  damages.  If  the 
conditions  are  met,  then  trustees  must 
decide  whether  to  use  a  type  A 
procedure,  type  B  procedures,  or  both. 
This  decision  is  baised  on  whether  the 
benefits  of  the  increased  accuracy 
provided  by  type  B  procedures  would 
offset  the  anticipated  additional  cost  of 
using  type  B  procedures,  and  whether 
the  anticipated  damages  would  exceed 
the  anticipated  cost  of  using  type  B 
procedures. 

Trustees  may  use  both  type  A  and 
type  B  procedures  for  the  same  release 
if:  (1)  The  type  B  procedures  are  cost- 
effective  and  can  be  performed  at  a 
reasonable  cost;  (2)  the  type  B 
procedures  are  used  only  to  determine 
damages  for  injuries  or  economic  values 
of  a  type  not  addressed  by  the  type  A 
procedure;  and  (3)  there  is  no  double 
recovery.  Section  11.36  of  the  final  rule 
lists  the  categories  of  damages  that  are 
included  in  the  type  A  models  and  for 
which  trustees  may  not  conduct 
supplemental  type  B  studies.  Trustees 
must  document  in  the  Assessment  Plan 
how  they  intend  to  prevent  double 
recovery  when  they  use  both  type  A  and 
type  B  procedures. 

Today's  final  rule  also  maintains  the 
requirement  that  trustees  use  type  B 
procedures,  even  if  they  determine  that 
use  of  a  type  A  procedure  would  be 


appropriate,  whenever  a  FRP  submits  a 
written  request  and  justification  for  use 
of  type  B  prooedures  and  advances  all 
reasonab'e  costs  of  using  ^pe  B 
procedures  within  a  time  frame 
acceptable  to  the  trustees. 

For  more  information  on  the 
Assessment  Plan  Phase,  see  §§  11.30 
through  11.37  of  today's  final  rule  and 
subpart  C  of  43  CFR  part  11. 

C.  Assessment  Phase 

During  the  Assessment  Phase,  trustees 
conduct  the  woric  described  in  the 
Assessment  Plan.  The  work  consists  of 
three  steps:  Injury  Determination; 
Quantification;  and  Damage 
Determination.  In  Injury  Determination, 
trustees  determine  whether  any  natural 
resources  have  been  injured.  If  trustees 
determine  that  resources  have  been 
injured,  they  proceed  to  Quantification, 
in  whidi  they  quantify  the  resulting 
change  in  baseline  conditions. 
"Baseline"  conditions  are  the 
conditions  that  would  have  existed  had 
the  release  not  occurred.  Finally,  in 
Damage  Determination,  trustees 
calculate  the  monetary  compensation  to 
be  sought  as  damages  for  the  natural 
resoitfce  injuries.  Damages  include  two 
components:  (1)  The  cost  of  restoring, 
rehaoilitating,  replacing,  and/or 
acquiring  the  equivalent  of  the  injured 
natural  resources;  and  (2)  the  economic 
value  lost  by  the  public  pending 
recovery  of  the  resources  (compensable 
value). 

When  trustees  use  type  B  procedures, 
they  perform  Injury  Determination, 
Quantification,  and  Damage 
Determination  through  labisratory  and 
field  studies.  The  regulations  provide  a 
range  of  alternative  type  B  scientific  and 
economic  methodologies  for  conducting 
such  studies.  For  more  information  on 
use  of  type  B  procedures  during  the 
Assessment  Phase,  see  subpart  E  of  43 
CFR  part  11. 

When  trustees  use  a  type  A 
procedure,  they  perform  Injury 
Etetermination.  Quantification,  and 
E)amage  Determination  through  a 
computer  model.  Today's  type  A 
procedure  for  coastal  and  marine 
environments  incorporates  Version  2.4 
of  the  NRDAM/CME.  Today's  type  A 
procedure  for  Great  Lakes  environments 
incorporates  Version  1 .4  of  the  NRDAM/ 
CLE. 

Trustees  must  supply  a  number  of 
data  inputs  to  operate  the  NRDAM/CME 
and  the  NRDAM/GLE.  The  rule  also 
requires  trustees  to  modify  certain  data 
contained  in  the  models  if  they  have 
more  reliable  information.  Section  11.41 
and  Appendices  II  and  III  of  the  final 
rule  describe  the  required  data  inputs 
and  modifications.  After  trustees  supply 


the  data  inputs  and  modifications,  the 
models  themselves  perform  the 
remaining  calculations  necessary  to 
establish  if  there  has  been  an  injury, 
quantify  the  extent  of  injury,  select 
appropriate  restoration  actions,  and 
val^e  economic  losses.  With  the 
availability  of  these  computer  models, 
trustees  will  now  be  able  to  pursue 
compensation  for  cases  in  which  the 
cost  of  detailed  type  B  studies  is 
prohibitive. 

Trustees  may  not  implement  type  B 
procedures  until  after  the  public  review 
period  on  the  Assessment  Plan. 
However,  today's  final  rule  provides 
that  trustees  who  use  a  type  A 
procedure  must  perform  a  preliminary 
application  of  the  model  before  issuing 
the  Assessment  Plan  and  then  include 
the  data  inputs  and  the  results  of  the 
preliminary  application  in  the  publicly 
reviewed  Plan.  This  requirement  should 
provide  PRPs  and  other  members  of  the 
public  with  a  more  meaningful 
opportimity  for  comment.  Peifonnanoe 
of  a  preliminary  application  of  the 
models  will  also  allow  trustees  to 
determine  if  type  B  procedures  are 
warranted  in  light  of  a  new  cap  on  the 
damages  that  can  be  claimed  through 
use  of  a  type  A  procedure. 

The  rule  now  provides  that  if  the 
preliminary  application  indicates 
damages  in  excess  of  $100,000.  then 
trustees  who  wish  to  obtain  a  rebuttable 
presumption  must  decide  whether  to: 
(1)  limit  the  portion  of  their  claim 
calculated  with  the  type  A  procedure  to 
$100,000;  or  (2)  compute  all  damages 
using  type  B  procedures.  The  $100,000 
limit  applies  only  to  damages  calculated 
by  a  type  A  procedure  and  does  not 
limit  damages  calculated  through 
supplemental  type  B  studies,  ll^is  dollar 
cut-off  is  based  on  the  fairness  of 
allowing  trustees  to  receive  a  rebuttable 
presumption  for  damages  calculated  by 
the  NRDAM/CME  or  NRDAM/GLE 
given  the  current  level  of  experience 
with  these  models.  Tlie  cut-off  is  not 
based  on  reliability.  The  Department 
believes  the  NRDAM/CME  and 
NRDAM/GLE  are  capable  of  generating 
reliable  damage  estimates  at  levels 
above  $100,000.  Therefore,  although 
trustees  cannot  use  the  models  and 
obtain  a  rebuttable  presumption  above 
$100,000,  the  Department  believes  the 
models  are  appropriate  for  use  in  other 
contexts,  such  as  settlement 
negotiations  and  litigation  without  the 
rebuttable  presumption. 

After  the  close  of  the  comment  period 
on  the  Assessment  Plan,  trustees  must 
carefully  review  and  substantively 
respond  to  all  comments  they  receive 
and  must  decide  whether  to  continue 
using  the  type  A  procedure.  If  they  do 


decide  to  continue  using  the  type  A 
procedure,  they  must  make  any 
necessary  revisions  to  the  user  inputs, 
and  perform  a  final  application  of  Jie 
model. 

For  more  information  on  the 
Assessment  Phase,  see  §§  11.40  through 
11.44  of  the  final  rule.  For  more 
information  on  how  the  NRDAM/CME 
and  the  NRDAM/GL£  perform  Injury 
Determination,  Quantification,  and 
Damage  Determination,  see  Section  IV 
of  this  preamble. 

D.  Post-Assessment  Phase 

Once  the  Assessment  Phase  is 
completed,  trustees  enter  the  Post- 
Assessment  Phase.  Today's  final  rule 
does  not  substantively  modify  the  Post- 
Assessment  Phase. 

Ehuing  the  Post-Assessment  Phase, 
trustees  prepare  a  Report  of  Assessment 
detailing  the  results  of  the  Assessment 
Phase.  When  trustees  use  a  type  A 
procedure,  the  Report  will  include  the 
printed  output  of  ^e  final  model 
application.  If  a  trustee  is  aware  of 
reliable  evidence  that  a  private  party  has 
recovered  damages  for  commercial 
harvests  lost  as  a  result  of  the  release, 
the  trustee  must  eliminate  from  the 
claim  any  damages  for  such  lost 
harvests  includMi  in  the  lost  economic 
rent  calculated  by  the  model.  If  a  trustee 
is  aware  of  reliable  evidence  that  the 
model  application  covers  resources 
beyond  his  or  her  trustee  jurisdiction, 
the  trustee  must  either  (1)  have  the 
other  trustees  who  do  have  jurisdiction 
over  those  resources  join  in  the  type  A 
assessment;  or  (2j  eliminate  any 
damages  for  those  resources  from  the 
claim. 

Trustees  present  the  Report  of 
Assessment  to  the  PRPs  along  with  a 
demand  for  damages  and  assessment 
costs.  If  a  PRP  does  not  agree  to  pay 
within  60  days,  the  trustees  may  file 
suit.  Federal  and  State  trustees  receive 
a  rebuttable  presumption  of  correctness 
if  they  performed  their  assessments  in 
accordance  with  the  Preassessment 
Phase.  Assessment  Plan  Phase, 
Assessment  Phase,  and  Post-Assessment 
Phase  requirements  set  forth  in  the 
regulations.  Once  a  court  awards 
damages  or  the  trustees  and  PRPs  have 
reached  a  settlement,  trustees  establish 
an  account  to  hold  the  recovered 
damages  pending  preparation  of  a 
Restoration  Plan  describing  how  they 
intend  to  use  the  funds. 

When  trustees  use  a  type  A 
procedure,  they  are  not  restricted  to 
implementing  the  general  restoration 
methods  used  by  the  model  to  calculate 
the  restoration  cost  component  of  the 
damage  claim.  Instead,  trustees  have  the 
discretion  to  spend  recovered  sums  on 


other  actions  to  restore,  rehabilitate, 
replace,  and/or  acquire  the  equivalent  of 
the  injured  resouioes. 

Also,  existing  43  CFR  11.93(d),  which 
was  not  a  subject  of  this  rulemaking, 
provides  that  trustees  may  apply  several 
type  A  recoveries  to  a  single  Restoration 
Plan,  so  long  as  the  Plan  is  intended  to 
address  the  same  or  similar  injuries  as 
those  identified  in  each  application  of 
the  type  A  procedure. 

For  mare  information  on  the  Post- 
Assessment  Phase,  see  subpart  F  of  43 
CFR  part  11. 

m.  Nature  of  Type  A  Procedwcs 

The  Department  believes  it  is 
important  that  tr\istees.  PRPs.  and  the 
public  clearly  understand  what  the  type 
A  procedures  are.  as  well  as  what  they 
are  not.  intended  to  provide.  The 
NRDAM/CME  and  the  NRDAM/GLE  are 
sophisticated  computer  models.  These 
models  incorporate  a  significant  level  of 
site-specific  detail  about  actual  physical 
and  biological  conditions  in  the 
geographic  areas  they  moompass.  Hie 
language  and  legislative  history  of 
CERCLA  suggest  that  Congress 
envisioned  type  A  procedures  as  look- 
up tables  based  on  dollars  per  gallon  or 
unit  of  affected  area.  See.  e.g..  S.  Rep. 
No.  96-848. 96th  Cong.  2d  Sess.  86  (July 
11. 1980).  In  requiring  the  development 
of  two  types  of  assessment  procedures — 
one  simplified  and  the  other  more 
complex  and  site-specific — Congress 
made  a  policy  chcHce  that  trustees  be 
provided  with  a  simplified,  inexpensive 
mechanism  for  obtaining  recoveries  in 
smaller  cases.  By  envisioning  a 
mechanism  such  as  a  look-up  table. 
Congress  obviously  recognized  that 
trustees  who  use  type  A  procedures 
should  not  be  required  to  develop — or 
be  prejudiced  for  not  developing— the 
same  degree  of  site-specific  accuracy  as 
might  be  achieved  using  more  expensive 
type  B  procedures.  Nevertheless,  in 
order  to  increase  accuracy,  the 
Department  has  developed  computer 
models  that  enable  the  consideration  of 
site-specific  factors.  For  example,  the 
NRDAM/CME  and  NRDAM/GLE  take 
into  account  physical  variations  among 
geographic  areas,  differences  in  the 
toxicity  and  physical  characteristics  of 
hazardous  substances,  seasonal  and 
temperature  effects,  and  differences  in 
the  biological  productivity  of  the  spill 
site.  The  DejMrtment  believes  that  when 
applied  correctly  using  reliable  input 
data,  the  NRDAM/CME  and  NRDAM/ 
GLE  are  powerful,  reliable  tools  for 
assessing  the  injuries  and  compensable 
values  they  address. 

However,  as  sophisticated  and 
reliable  as  they  are,  the  NRDAM/CME 
and  NRDAM/GLE  do  not,  and  were 
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never  intended  to.  constitute  automated 
type  B  procedures.  The  NRDAM/CME 
and  NRDAM/GLE  are,  after  all.  only 
models  of  selected  aspects  of  reality 
and,  like  all  models,  they  are  incapable 
of  precisely  capturing  reality  in  every 
case.  Modeling  always  necessitates 
some  simplifying  assumptions,  and  the 
modeling  of  something  as  complex  as 
the  effects  of  hazardous  substance  spills 
on  natural  resources  necessitates 
numerous  simpli^ing  assumptions. 

Section  11.34  of  the  final  rule 
identifies  a  number  of  assumptions  the 
Department  made  during  the 
development  of  the  NRDAM/CME  and 
NRDAM/GLE.  If  these  assumptions  are 
not  reasonable  in  a  particular  case, 
trustees  may  not  use  the  models  and 
obtain  a  rebuttable  presumption.  But 
even  when  these  assumptions  are 
reasonable,  the  models'  damage 
estimates  will  difHar  from  the  damages 
that  type  B  procedures  would  produce. 
However,  Congress  explicitly  authorized 
the  development  of  simplified  type  A 
procedures  that  required  less  field  work 
than  type  B  procedures  and  then 
explicitly  granted  a  rebuttable 
presumption  to  assessments  performed 
using  these  type  A  procedures  just  as  it 
granted  a  rebuttable  presimiiption  to 
assessments  performed  using  tjrpe  B 
procedures.  Finally,  the  Department  has 
retained  in  today's  final  rule  the  safiety 
valve  that  always  allows  PRPs  to  require 
trustees  to  use  type  B  procedures  rather 
than  a  type  A  procedure  if  they  advance 
all  reasonable  costs  of  using  such  type 
B  procedures  within  an  acceptable  time 
frame. 

The  standard  for  evaluating  the 
results  of  the  NRDAM/CME  or  the 
NRDAM/GLE  in  a  particular  case  is  not 
whether  the  model  projections  conform 
precisely  to  field  observations.  Rather, 
the  standard  is  whether  the  overall 
damage  figure  calculated  by  the  models 
is  fair  and  reasonable  in  light  of  the 
feasibility  and  cost  of  developing  more 
specific  information  using  type  B 
procedures.  For  example,  if  a  spill 
occurs  in  an  area  where  biological 
conditions  are  relatively  uniform  over  a 
wide  area,  the  fact  that  the  NRDAM/ 
CME  or  NRDAM/GLE  project  that  the 
surface  trajectory  would  turn  to  the  right 
when  in  fact  it  turned  to  the  left  is  not 
necessarily  adequate  grounds  to  reject 
wholesale  the  results  of  the  model. 

IV.  Workings  of  the  NRDAMAC3ME  and 
NRDAM/GLE 

A.  Overview 

The  NRDAM/CME  and  the  NRDAM/ 
GLE  consist  of  integrated  submodels 
and  databases  that  calculate  natural 
resource  damages  based  on  certain  types 


of  estimated  restoration  costs  and 
compensable  values.  The  NRDAM/CME 
and  the  NRDAM/GLE  are  complex 
computer  models;  however,  their  use  is 
not  restricted  to  computer  specialists. 

The  NRDAM/CME  was  developed 
under  contract  to  the  Depaitment  by 
Applied  Science  Associates.  Inc.,  A.T. 
Kearney,  Inc..  and  Ha^r  Bailly 
Consulting.  Inc.  The  NRDAM/GLE  was 
developed  under  contract  to  the 
Department  by  Applied  Science 
Associates,  Inc.,  and  Hagler  Bailly 
Consulting,  Inc. 

"CERCLA  Type  A  Natural  Resource 
Damage  Assessment  Model  for  Coastal 
and  Marine  Environments  Technical 
Dociunentation,"  dated  April  1996  (the 
NRDAM/CME  technical  document) 
describes  the  NRDAM/CME.  Volume  I 
of  the  NRDAM/CME  technical 
document  discusses  the  content  and 
derivation  of  the  NRDAM/CME 
submodels  and  databases.  Volume  n  is 
a  user's  manual.  Volume  in  is  a 
compilation  of  the  chemical  and 
enviroiunental  databases  used  by  the 
NRDAM/CME.  Volume  IV  contains  the 
biological  databases  on  the  species  lifie 
histories,  species  abiudanoes,  and 
trophic- level  production  rates  used  by 
the  NRDAM/CME.  Volume  V  is  a 
compilation  of  the  compensable  values 
and  restoration  costs  used  by  the 
NRDAM/CME.  Volume  VI  is  a  listing  of 
the  active  source  code  for  the  NRDAM/ 
CME. 

"CERCLA  Type  A  Natural  Resource 
Damage  Assessment  Model  for  Great 
Lakes  Environments  Technical 
Documentation."  dated  April  1996  (the 
NRDAM/GLE  technical  document) 
describes  the  NRDAM/GLE.  Volimie  I  of 
the  NRDAM/GLE  technical  document 
discusses  the  content  and  derivation  of 
the  NRDAM/GLE  submodels  and 
databases.  Volume  II  is  a  user's  manual. 
Volume  m  is  a  compilation  of  all  the 
databases  used  by  the  NRDAM/GLE. 
Volume  IV  is  a  listing  of  the  active 
source  code  for  the  NRDAM/GLE. 

Today's  final  rule  incorporates  by 
reference  the  NRDAM/CME.  the 
NRDAM/CME  technical  document,  the 
NRDAM/GLE,  and  the  NRDAM/GLE 
technical  document.  Anyone  can  obtain 
computer  diskettes  containing  the 
models  and  technical  documents  from 
the  National  Technical  Information 
Service  for  a  fee.  The  technical 
documents  supplied  on  diskette  are 
formatted  in  WordPerfBct*  5.1.  Some 
databases  are  formatted  in  QuatioPro*. 
Hard-bound  copies  of  the  technical 
documents  are  also  available.  Also,  to 
facilitate  prompt  distribution  of  the 
models,  the  Department  will  be 
providing  diskettes  of  the  models  and 


technical  documents  free  of  charge  until 
July  31. 1996. 

'The  models  have  a  menu-driven 
graphic  display  to  assist  users.  The 
minimum  computer  configuration 
required  to  iise  the  models  is: 

•  IBM*-Cf)mpatible  personal 
computer  (PC)  using  MS-DOS*  3.3  or 
higher: 

•  80386  processor  or  better  with  math 
co-processor, 

•  1.4  megabyte  3.5  inch  floppy  disk 
drive; 

•  4  megabytes  of  RAM  with  540 
kilobytes  available; 

•  Hard  disk  with  75  megabytes  of 
available  space; 

•  VGA  monitor;  and 

•  Micro8oft*-Gompatible  mouse  and 
mouse  driver  software.  For  further 
information  on  installation  of  the 
models,  see  Section  2,  Volume  II  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  documents. 

B.  Data  Inputs  and  Modifications 

The  models'  databases  include  most 
of  the  data  used  by  the  models  to 
determine  injury  and  damages. 
However,  the  final  rule  requires  trustees 
to  provitk  certain  data  inputs.  The  rule 
also  requires  trustees  to  modify  certain 
data  contained  in  the  models  if  they 
have  more  reliable  information.  The 
required  data  inputs  and  modifications 
are  described  in  §  11.41  and  Appendices 
nandm. 

Trustees  may  have  direct  knowledge 
of  some  of  the  required  data  inputs. 
Additional  information  may  be  available 
from  the  On-Scene  Coordinator  (OSC), 
who  is  responsible  for  managing 
response  actions  following  a  release, 
llie  U.S.  Coast  Guard  will  normally  be 
the  OSC  for  releases  in  coastal  or  marine 
environments  or  the  Great  Lakes. 
However,  trustees  remain  responsible 
for  ensuring  that  all  data  inputs  are 
reliable. 

C.  Geographic  Information  System 

The  models  incorporate  a  geographic 
infwmation  system  (GIS)  that  supplies 
geographically  distributed  information 
to  the  submodels.  The  submodels  divide 
space  into  series  of  rectangular  grids.  In 
the  NRDAM/CME,  each  grid  contains 
10.000  cells  (100  X 100).  In  the  NRDAM/ 
GLE.  each  grid  contains  2.500  cells  (50 
X  50).  The  size  of  a  specific  grid  and. 
therefore,  the  interior  cells,  varies  based 
on  the  physical  geometry  of  and  the 
availability  of  natural  resource 
information  about  the  particular 
geographic  area.  For  example,  the  GIS 
uses  smaller  grids  for  neaishore  areas 
than  fen'  oQshore  areas.  Hie  models 
assign  a  habitat  type  to  each  grid  cell. 
The  GIS  draws  the  necessary 
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environmental  and  biotic  data  from  the 
appropriate  databases.  The  models 
assume  that  conditions  are  uniform 
throughout  a  particular  grid  cell. 

For  further  information  about  the  GIS 
and  grid  system,  see  Section  2,  Volume 
I  of  the  NRDAM/CME  technical 
document:  and  Section  3.15,  Volume  I 
of  the  NRDAM/GLE  technical 
document. 

D.  Submodels 

Both  models  include  four  linked 
submodels:  a  physical  fates  submodel,  a 
biological  effects  submodel,  a 
restoration  submodel,  and  a 
compensable  value  submodel.  The 
NRDAM/GLE  also  has  a  hydrodynamics 
submodel. 

1.  Physical  Fates  Submodel 

The  physical  fates  submodel  estimates 
the  distribution  of  the  released 
substance  on  the  water  surface,  along 
shorelines,  in  the  water  column,  and  in 
sediments  over  time.  The  submodel  uses 
an  array  of  computational  "particles"  to 
represent  the  released  substance.  A 
variable  fraction  of  the  released 
substance  is  associated  with  each 
particle.  The  submodel  tracks  the 
distribution  of  the  particles  in  both  time 
and  space  as  they  move  across  a  three- 
dimensional  ^dded  envirormient. 

Modeled  wind  and  current  effects 
drive  the  movement  of  the  particles  on 
the  water  surface  and  in  the  water 
column.  In  the  NRDAM/GLE.  the 
hydrodynamics  submodel  simulates  the 
wind-driven  currents  occurring  in  the 
water  column.  In  the  NRDAM/CME,  the 
physical  fates  submodel  simulates 
wind-driven  currents  in  the  upper  water 
column  and  employs  user-supplied  data 
inputs  on  background  and  tidal  currents 
to  simulate  movement  in  the  upper  and 
lower  water  column. 

IDrawing  data  about  the  physical  and 
chemical  properties  of  the  released 
substance  from  the  chemical  and 
toxicological  database,  the  submodel 
continues  simulating  the  transport  and 
fate  of  the  substance  until  all 
environmental  exposure  levels  are 
below  a  specified  concentration  (the 
acute  toxicity  threshold).  The  acute 
toxicity  threshold  serves  as  a  switch  to 
turn  off  the  physical  fates  submodel  and 
activate  the  biological  effects  submodel. 
The  submodel  creates  a  time-series  file 
of  surface  slick  coverage,  shoreline 
coverage,  and  substance  concentration 
levels  in  the  water  column  and  in 
bottom  sediments  that  is  used  by  the 
biological  effiects  submodel. 

For  further  information  on  the 
physical  fates  submodel,  see  Section  3, 
Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents.  For 


further  information  on  the  chemical  and 
toxicological  database,  see  Section  7, 
Volume  I,  and  Section  2,  Volume  m  of 
the  NRD/VM/CME  and  NRDAM/GLE 
technical  documents. 

2.  Biological  Effects  Submodel 

The  biological  effects  submodel 
determines  whether  certain  types  of 
natural  resource  injuries  have  resulted 
from  the  release  and,  if  so,  quantifies 
those  injuries.  The  biological  effects 
submodel  determines  and  quantifies  the. 
following  types  of  injury:  (1)  Direct 
mortality  resulting  from  short-term 
exposure  to  the  released  substance;  (2) 
direct  loss  of  production  resulting  from 
short-term  exposure  to  the  released 
substance;  (3)  indirect  mortality 
resulting  from  food  web  losses;  and  (4) 
indirect  loss  of  production  resulting 
from  food  web  losses.  The  biological 
database  supplies  data  on  habitat  tyfw 
and  species  biomass  to  the  biological 
effects  submodel. 

The  biological  effiects  submodel 
determines  direct  mortality  of  fish, 
shellfish,  and  wildlife  and  direct  loss  of 
production  for  plants  and  invertebrates 
by  calculating  exposure  of  different 
species  to  the  released  substance.  When 
performing  these  calculations,  the 
biological  effects  submodel  uses  the 
time  series  data  generated  by  the 
physical  fates  submodel  concerning  the 
distribution  and  concentration  of  the 
released  substance. 

The  biological  effects  submodel 
determines  direct  mortality  of  fish  and 
shellfish  through  use  of  an  array  of 
computational  "particles"  that  move 
through  the  gridded  environment.  Each 
particle  represents  a  portion  of  the  fish 
or  shellfish  populations  potentially 
exposed  to  the  release.  Each  time  a 
particle  enters  an  area  with  dissolved 
water  or  sediment  concentrations  of  the 
spilled  substance,  the  submodel 
calculates  the  percentage  mortality  of 
the  fish  or  shellfish  population 
represented  by  the  particle.  These 
calculations  continue  until 
concentrations  of  the  released  substance 
fall  below  acute  toxicity  thresholds. 

The  biological  effects  submodel  uses 
similar  procedures  to  determine  direct 
mortality  of  birds  and  mammals. 
However,  the  submodel  only  determines 
direct  mortality  of  birds  and  mammals 
when  the  released  substance  forms  a 
surface  slick. 

The  biological  effiects  submodel 
determines  direct  mortality  of  fish  and 
shellfish  eggs  and  larvae  through  use  of 
particle  arrays  that  move  with  the 
currents,  as  biologically  appropriate.  For 
plants  and  invert^rates,  the  submodel 
determines  direct  loss  of  production 
based  on  the  assumption  that  such  biota 


are  uniformly  distributed  throughout  a 
particular  habitat  type  within  the  model 
grids  rather  than  through  use  of  particle 
arrays. 

Once  the  biological  effects  submodel 
determines  direct  mortality  and  direct 
loss  of  producticHi ,  the  submodel  thmi 
calculates  indirect  mortality  and 
indirect  loss  of  production  for  fish, 
shellfish,  and  wildlife  resulting  from 
reductions  in  food  resources.  "The 
submodel  uses  a  generalized  food  web 
model  to  determine  the  efliect  that  direct 
loss  of  plant  production,  invertebrates, 
and  noncommercial  fish  and  mammals 
have  on  higher  trophic-level  fish, 
shellfish,  and  wildlife. 

After  determining  injuries  from  both 
direct  exposure  and  food  web  losses,  the 
biological  effects  submodel  quantifies 
those  injuries  both  in  terms  of  lost 
populations  over  time  and,  in  the  case 
of  fish,  shellfish,  and  wildlife,  fishing 
and  hunting  losses.  The  submodel  also 
computes  fishing  and  hunting  losses 
resulting  from  closures.  The 
compensable  value  submodel  uses  this 
information  to  determine  compensable 
value. 

For  further  information  on  the 
biological  effects  submodel,  see  Section 
4,  Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents.  For 
further  information  on  the  biological 
database,  see  Section  6,  Volume  I,  and 
Volume  IV  of  the  NRDAM/CME 
technical  document;  and  Section  8, 
Volume  1,  and  Section  3,  Volume  III  of 
the  NRDAM/GLE  technical  document. 

3.  Restoration  Submodel 

The  restoration  submodel  estimates 
the  cost,  if  any,  of  restoring  the  injured 
resources.  The  submodel  first  evaluates 
possible  habitat  restoration  and 
restocking  actions.  The  submodel 
analyzes  the  costs  and  benefits  of  any 
possible  habitat  restoration  and 
restocking  actions  to  determine  whether 
these  forms  of  active  restoration  or 
natural  recovery  should  be  assumed  for 
purposes  of  the  models'  damage 
calculations.  In  some  cases,  the 
submodel  also  determines  the  cost  of 
restoring  lost  assimilative  capacity.  The 
active  restoration  costs,  if  any, 
computed  by  the  restoration  submodel 
comprise  one  component  of  the  damage 
figure;  the  other  component, 
compensable  value,  is  calculated  by  the 
compensable  value  submodel. 

For  certain  types  of  habitats,  the 
restoration  submodel  evaluates  habitat 
restoration  action.  The  submodel 
identifies  those  habitats  for  which 
human  intervention  may  potentially 
facilitate  recovery.  For  each  such  habitat 
in  each  affected  area,  the  restoration 
submodel  evaluates  the  effiect  that  a 
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particular  active  restoration  alternative 
would  have  on  the  compensable  value 
calculated  by  the  model.  If  the  relevant 
active  habitat  restoration  alternative 
would  result  in  a  lower  total 
compensable  value  for  a  particular  grid 
cell  than  reliance  upon  natural  recovery, 
then  the  restoration  submodel  computes 
the  cost  of  performing  that  alternative 
for  that  grid  cell.  The  restoration  cost 
database  supplies  information  on  unit 
restoration  costs  to  the  restoration 
submodel.  The  biological  effects  and 
compensable  value  submodels  supply 
information  to  the  restoration  submodel 
concerning  the  extent  of  injury  and 
compensable  value  with  and  without 
active  habitat  restoration.  If  the  active 
habHat  restoration  alternative  would  not 
result  in  a  lower  total  compensable 
value  than  reliance  upon  natural 
recovery,  then  the  restoration  submodel 
does  not  compute  any  habitat 
restoration  costs. 

The  restoration  submodel  evaluates 
the  following  types  of  active  habitat 
restoration  alternatives  against  natural 
recovery: 

For  open  water  sediments:  dredging  and 
refilling  witii  clean  material  (shallow  water); 
or  capping  (deep  water); 

For  wetlands,  macroalgal  beds,  and 
seagrass  beds:  replacement  of  contaminated 
substrate  and  replanting  (if  sediments  are 
toxic);  or  replanting  (if  sediments  are  not 
toxic  but  mortality  tias  occurred); 

For  invertebrate  reefs  (coral  and  mollusk): 
replacement  of  contaminated  substrate  and 
reseeding  (if  sediments  are  toxic);  or 
reseeding  (if  sediments  are  not  toxic  but 
mortality  has  occurred);  and 

For  shorelines  in  coastal  or  marine 
environments:  washing  of  sand  and  gravel; 
replacement  of  mud;  and  chemical  washing 
of  rocky  shoreline. 

The  restoration  submodel  then 
considers  restocking  of  fish  and 
wildlife.  If  stocks  of  the  same  age  as  the 
injured  Bsh  and  wildlife  are  available 
through  captive  breeding  programs,  then 
the  submodel  computes  the  cost  of 
restocking  those  species  after  the  habitat 
has  recovered,  either  through  natural 
recovery  or  active  habitat  restoration. 
The  restoration  cost  submodel  supplies 
data  on  the  availability  and  cost  of 
stocks  to  the  restoration  submodel. 

If  the  relevant  active  habitat 
restoration  alternative  would  reduce 
compensable  value  or  if  restocking  is 
possible,  then  the  submodel  performs  a 
cost-benefit  test  of  these  forms  of  active 
restoration.  The  submodel  compares  the 
total  costs  of  active  habitat  restoration 
and  restocking  against  the  measured 
benefits  of  such  restoration  (i.e., 
compensable  value  assuming  natural 
recovery  minus  compensable  value 
assuming  active  habitat  restoration  and 
restocking).  If  the  costs  exceed  ten  times 


the  measured  benefits,  then  the 
submodel  assumes,  for  purposes  of 
generating  a  damage  figure,  that  natural 
recovery,  rather  than  active  restoration, 
will  be  used  to  reestablish  baseline 
conditions.  If  the  costs  do  not  exceed 
the  measured  benefits  by  ten  times,  then 
the  submodel  assiunes,  for  purposes  of 
generating  a  damage  figure,  that  habitat 
restoration  and  restocking  actions  will 
be  implemented. 

Finally,  for  releases  that  generate  a 
damage  figure  related  to  mortality  and 
loss  of  prmiuctivity.  the  restoration 
submodel  also  calculates  the  cost  of 
restoring  the  water's  baseline  ability  to 
absorb  pollutants  (assimilative 
capacity).  In  the  case  of  such  releases, 
the  restoration  submodel  determines  the 
amount  of  the  released  substance  that 
would  remain  in  the  enviitnunant  after 
enviroimiental  exposure  levels  are 
below  acute  toxicity  thresholds  and 
after  any  habitat  restoration  actions  are 
completed.  The  submodel  then 
computes  the  cost  of  removing  a 
contaminant  mass  with  toxicity 
equivalent  to  the  remaining  non-acutely 
toxic  dispersed  mass  of  the  released 
substance  Crom  other  identified 
contaminated  sites.  When  determining 
the  amount  of  contaminant  mass  to 
remove,  the  submodel  adjusts  for  the 
relative  degradability  of  that 
contaminant  compared  to  that  of  the 
spilled  substance.  The  restoration  cost 
database  supplies  data  on  unit  costs  to 
the  restoration  submodel. 

The  restoration  submodel  sums  the 
costs  of  any  selected  types  of  active 
restoration.  The  models  combine  this 
figure  with  the  compensable  value 
figure  computed  by  the  compensable 
value  submodel  to  form  the  final 
damage  figure. 

For  further  information  on  the 
restoration  submodel,  see  Section  5, 
Volume  I  of  Uie  NRDAM/CME  and 
NRDAM/GLE  technical  documents.  For 
further  information  on  the  restoration 
cost  database,  see  Sections  S,  12,  and  13, 
Volume  I,  and  Sections  5  through  7, 
Volume  V  of  the  NRDAM/CME 
technical  document;  and  Section  9, 
Volume  I  and  Section  5.  Volume  ED  of 
the  NRDAM/GLE  technical  document. 

4.  Compensable  Value  Submodel 

Compensable  value,  as  cc»nputed  by 
the  compensable  value  submodel,  is  the 
sum  of  certain  economic  use  values  lost 
to  the  public  pending  the 
reestablishment  of  baseline  conditions 
through  either  natural  recovery  or  active 
restoration,  as  determined  by  the 
restoration  submodel.  Only  public 
losses  are  included  in  compensable 
value. 


The  sutunodel  computes  the  following 
types  of  compensable  values: 

Lost  economic  rent  for  lost  commercial 
harvests  resulting  from  any  closures  specified 
by  the  authorized  official  and/or  from 
population  losses; 

Lost  recreational  harvests  resulting  from 
any  closures  specified  by  the  trustee  and/or 
from  population  losses; 

In  me  NRDAM/CME.  lost  wildlife  viewing, 
resulting  from  population  losses,  t^  residents 
of  the  States  lx>rdering  the  provinces  in 
which  the  population  losses  occurred; 

In  the  NROAM/GLE,  lost  wildlife  viewing, 
resulting  from  population  looses,  by  residents 
of  local  areas  bordering  the  provinces  in 
whicih  the  population  losses  occurred;  Lost 
beach  visitation  due  to  closure:  and 

In  the  NRDAM/GLE.  lost  boating  due  to 
closure. 

The  submodel  calculates  compensable 
value  for  lost  economic  rent  by 
multiplying  the  total  lost  harvest  of  the 
species,  as  computed  by  the  biological 
emcts  submodel,  by  the  commercial 
price  per  unit  of  harvest,  as  supplied  by 
the  compensable  value  database.  The 
rule  provides  that  if  a  trustee  is  aware 
of  reuable  evidence  that  a  private  party 
has  recovered  damages  for  commercial 
harvests  lost  as  a  residt  of  the  release, 
the  trustee  must  eliminate  from  the 
claim  any  damages  for  such  lost 
harvests  included  in  the  lost  economic 
rent  calculated  by  the  model. 

The  submodel  calculates  compensable 
value  for  lost  recreational  harvests  by 
multiplying  the  total  lost  recreational 
harvest  of  Uie  species,  as  computed  by 
the  biological  effects  submodel,  by  the 
marginal  value  of  harvesting  an 
additional  animal,  as  supplied  by  the 
compensable  value  database.  The 
submodel  computes  damages  only  for 
harvests  lost  due  to  populations  losses 
or  closures.  The  submodel  does  not 
compute  damages  for  lost  quality  of 
recreational  fi^ng  luuelated  to  lost 
harvests  or  for  lost  trips  due  to  de  facto 
closiues. 

The  compensable  value  submodel 
computes  compensable  value  for  a 
specific  range  of  lost  wildlife  viewing. 
First,  the  submodel  only  calcxdates 
wildlife  viewing  damages  resulting  from 
population  losses  and  does  not  address 
damages  resulting  from  closures. 
Second,  the  submodel  only  calculates 
losses  incurred  by  certain  segments  of 
the  wildlife  viewing  pubUc.  The  models 
divide  geographic  areas  into  provinces. 
The  NRDAM/CME  computes  lost 
wildlife  viewing  only  for  residents  of 
States  bordering  the  provinces  in  which 
the  population  loss  occiured.  The 
NRDAM/GLE  computes  lost  wildlife 
viewing  only  for  residents  of  local  areas 
bordering  the  provinces  in  which  the 
population  loss  occurred.  The  submodel 
calculates  damages  by  multiplying  the 
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number  of  viewing  trips  affected  by  the 
release  by  the  per-animal  marginal 
viewing  value  for  the  animals  killed. 

The  compensable  value  submodel 
computes  compensable  value  for  lost 
beach  visitation  only  if  trustees  specify 
that  there  has  been  a  closure  of  a  beach. 
The  submodel  does  not  calculate 
damages  for  lost  quality  of  beach 
visitation  or  for  lost  beach  visitation  due 
to  de  facto  closures.  If  a  closure  is 
specified,  the  compensable  value 
submodel  calculates  compensable  value 
by  multiplying  the  length  of  beach 
closed  per  day  and  the  number  of  days 
closed,  as  supplied  by  trustees,  by  the 
per-day  value  of  trips  to  the  closed 
length.  The  compensable  value  database 
supplies  data  on  the  per-unit  value  of 
lost  beach  visitation. 

The  NRDAM/GLE  computes 
compensable  value  for  lost  boating  only 
if  trustees  specify  that  there  has  been  a 
closure  of  a  boating  area.  The  model 
does  not  calculate  damages  for  lost 
quality  of  boating  or  for  lost  boating 
trips  due  to  de  facto  closures.  If  a 
closure  is  specified,  the  compensable 
value  submodel  calculates  compensable 
value  by  multiplying  the  geographic 
area  closed  per  day  and  the  number  of 
days  closed,  as  supplied  by  trustees,  by 
the  per-day  value  of  trips  to  the  closed 
area.  The  compensable  value  database 
supplies  data  on  the  per-unit  value  of 
lost  boating.  The  NRDAM/CME  does  not 
compute  compensable  value  for  lost 
boating. 

The  per-unit  values  in  the 
compensable  value  database  are  stated 
in  1991  dollars  for  the  NRDAM/CME 
and  1990  dollars  for  the  NRDAM/GLE. 
The  compensable  value  submodel  uses 
the  Gross  National  Product  Implicit 
Price  Deflator,  as  supplied  by  trustees, 
to  adjust  per-unit  values  to  current 
dollars.  The  compensable  value 
submodel  discounts  the  value  of  future 
losses  using  a  three  percent  discount 
rate. 

After  applying  the  Gross  National 
Product  Implicit  Price  Deflator  and  the 
discount  rate,  the  compensable  value 
submodel  sums  the  lost  values  to 
calculate  a  compensable  value  figure. 
This  figure  is  added  to  the  restoration 
costs,  if  any,  computed  by  the 
restoration  submodel  to  form  the  final 
damage  figure  calculated  by  the  models. 

The  rule  provides  that  if  a  trustee  is 
aware  of  reliable  evidence  that  the 
model  application  covers  resources 
beyond  his  or  her  jurisdiction,  the 
trustee  must  either:  (1)  Have  the  other 
trustees  who  do  have  jurisdiction  over 
those  resources  join  in  the  type  A 
assessment;  or  (2)  eliminate  any 
damages  for  those  resources  from  the 
claim.  Further,  the  rule  provides  that  if 


the  model  output  indicates  damages  in 
excess  of  $100,000,  then  trustees  who 
wish  to  obtain  a  rebuttable  presumption 
must  either:  (1)  Limit  the  portion  of 
their  claim  calculated  with  the  type  A 
procedure  to  $100,000;  or  (2)  compute 
all  damages  using  type  B  procedures. 

For  further  information  on  the 
compensable  value  submodel,  see 
Sections  8  through  11,  Volume  I  of  the 
NRDAM/CME  technical  dociunent;  and 
Section  6,  Volume  I  of  Uie  NRDAM/GLE 
technical  document.  For  further 
information  on  the  compensable  value 
database,  see  Sections  8  through  11, 
Volume  I,  and  Sections  1  through  4, 
Volume  V  of  the  NRDAM/CME 
technical  document;  and  Section  6, 
Volume  I,  and  Section  4,  Volume  QI  of 
the  NRDAM/GLE  technical  document. 

V.  Use  of  the  NRDAM/CME  and 
NRDAM/GLE  in  Other  Contexts 

The  Department  is  issuing  today's 
final  rule  in  compliance  with  the 
statutory  requirement  to  develop 
procedures  for  conducting  simplified 
assessments  that  are  entitled  to  a 
rebuttable  presumption.  The  standards 
in  today's  final  rule  apply  only  when 
trustees  use  the  type  A  models  to 
develop  a  damage  figure  and  intend  to 
obtain  a  rebuttable  presumption  for  that 
figure  in  litigation.  Trustees  who  use  the 
models  in  other  contexts,  such  as 
settlement  negotiations  or  litigation 
without  the  benefit  of  the  rebuttable 
presumption,r  are  not  subject  to  the  rule 
standards.  In  these  other  contexts, 
trustees  are  free  to  make  modifications 
to  the  model  databases  beyond  those 
permitted  under  the  rule  and  to  use 
some,  but  not  all,  of  the  components  of 
the  models. 

For  example,  trustees  may  wish  to  use 
the  models  to  develop  a  benchmark 
damage  figure  for  settlement 
negotiations  but  may  have  more  up-to- 
date  or  more  site-specific  information 
on  recreational  fishing  values.  In  that 
case,  trustees  may  choose  to  apply  the 
models  using  modified  recreational 
fishing  values,  notwithstanding  the  rule 
provisions  concerning  modification  of 
the  model  databases.  In  other  situations, 
trustees  may  choose  to  rely  on  the 
models'  predictions  of  injury  but 
perform  their  own  analyses  of 
restoration  alternatives  and 
compensable  values.  Trustees  may  also 
choose  to  rely  on  the  models'  damage 
calculations  for  some  resources  but  for 
other  resources  substitute  their  own 
damage  calculations  for  other  resources 
covered  by  the  models.  The  Department 
believes  that  although  use  of  the  type  A 
models  in  these  ways  would  not  be 
covered  by  today's  rule  and,  therefore, 
would  not  be  entitled  to  a  rebuttable 


presumption,  such  use  can  produce 
reliable  damage  estimates  if  done 
properly. 

VI.  Sunuaary  of  Major  Changes  finm 
the  Proposed  Ruks 

The  Department  has  made  numerous 
changes  in  the  rule  language  and  models 
based  on  the  commmits  received.  The 
Department  discusses  its  rationale  for 
these  changes  in  Section  VD  of  this 
preamble. 

A.  Bule  Language 

The  Department  has  made  several 
major  substantive  changes  to  the 
proposed  rule  language.  With  regard  to 
the  applicability  of  the  type  A 
procedures,  the  Department  has 
modified  the  conditicMis  that  must  be 
met  before  a  trustee  can  use  a  tjrpe  A 
procedure  to  obtain  a  rebuttable 
presumption  and  has  eliminated  the 
provision  that  would  have  required 
trustees  to  use  the  type  A  procedures  in 
some  circumstances.  Instead  of 
delineating  "primary"  and  "secondary" 
conditions  for  use  as  the  proposed  rule 
did,  the  final  rule  now  provides  that  if 
the  conditions  for  use  of  the  models 
listed  in  §  11.34  are  met,  then  trustees 
decide  whether  to  use  type  A  or  type  B 
procedures  based  on  an  evaluation  of 
the  averaged  data  and  simplifying 
assumptions  listed  in  the  NRDAM/CME 
and  NRDAM/GLE  technical  documents. 
TTie  Departm«it  has  also  more  clearly 
delineated  the  conditions  under  which 
trustees  can  use  type  B  procedures  to 
supplement  a  type  A  procedure  and  the 
process  for  doing  so. 

With  regard  to  operation  of  the 
NRDAM/CME  and  Uie  NRDAM/GLE, 
the  rule  now  allows  trustees  to  modify 
the  habitat  designations  in  the  models 
and  still  obtain  a  rebuttable 
presumption.  The  rule  also  requires 
trustees  to  perform  a  preliminary 
application  of  the  NRDAM/CME  or 
NRDAM/GLE  and  make  the  results 
available  for  public  review  before 
performing  a  final  application  and 
presenting  a  demand  to  the  PRP. 

The  final  rule  contains  three  new 
provisions  that  require  trustees  in  some 
cases  to  adjust  the  damage  figure 
calculated  by  the  models  before 
presenting  a  demand.  First,  the  rule  now 
provides  that  if  trustees  are  presented 
with  evidence  that  private  parties  have 
obtained  recoveries  for  lost  commercial 
harvests,  they  must  eliminate  any 
damages  for  such  lost  harvests  included 
in  the  lost  economic  rent  calculated  by 
the  model.  Second,  the  rule  provides 
that  if  a  trustee  is  aware  of  reliable 
evidence  that  the  model  application 
covers  resources  beyond  his  or  her 
trustee  jurisdiction,  the  trustee  must 
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either:  (1)  Have  the  other  trustees  who 
do  have  jurisdiction  over  those 
resources  join  in  the  type  A  assessment; 
or  (2)  eliminate  any  damages  for  those 
resources  from  the  type  A  damage 
calculation.  Third,  the  rule  provides 
that  if  the  model  output  indicates 
damages  in  excess  of  SIOO.OOO.  then 
trustees  who  wish  to  obtain  a  rebuttable 
presumption  must  either:  (1)  Limit  the 
portion  of  their  claim  calculated  with 
the  type  A  procedure  to  $100,000;  or  (2) 
compute  all  damages  using  type  B 
procedures. 

The  Department  has  also  eliminated 
the  proposed  clarification  of  the  scope 
of  review  of  a  type  A  assessment  in  a 
natural  resource  damage  case. 

Finally,  as  part  of  its  regulatory 
reform  efforts,  the  Department  has 
rewritten  the  final  rule  in  plain  English. 
The  Department  believes  this  revision 
has  made  the  rule  significantly  clearer 
and  easier  to  read. 

The  following  is  a  section-by-section 
analysis  of  the  final  rule: 

Subpart  A — Introduction 

Section  11.15    What  Damages  May  a 
Trustee  Recover? 

The  Department  has  rewritten  the 
heading  of  this  section  to  make  it  easier 
to  understand.  The  final  rule  language 
revising  subsection  (a)(1)  is  unchanged 
from  the  August  1994  proposed  rule. 
The  final  rule  eliminates  the  separate 
subsections  referring  to  type  A 
procedures,  type  B  procediues.  or  a 
combination  of  type  A  and  B  procedures 
in  the  same  assessment.  Sections  11.34 
through  11.36  include  the  criteria  and 
standards  for  selecting  type  A 
procedures,  type  B  procedures,  or  a 
combination,  making  additional  detail 
in  this  introductory  section 
unnecessary. 

Section  11.18    Incorporation  by 
Reference 

The  final  rule  slightly  revises  and 
updates  the  proposed  rule  language 
incorporating  by  reference  the  NRDAM/ 
CME  technical  document,  and  adding 
language  incorporating  by  reference  the 
NRDAMyCLE  technical  document. 

Section  11.19    Information  Collection 

The  final  rule  retains  the  December 
1994  proposed  rule  language  to  remove 
and  reserve  this  section. 

Subpart  C— -Aaaessment  Plan  Phase 

Section  11.30    What  Does  the 
Authorized  Official  do  if  an  A  ssesstnent 
is  Warranted? 

The  final  rule  makes  several  revisions 
to  this  section  that  were  not  included  in 
the  proposed  rules,  but  which  are 


necessary  to  conform  to  other  provisions 
in  today's  final  rule.  Existing  subsection 
(a),  which  applied  to  both  type  A  and 
type  B  procedures,  did  not  authorize 
performance  of  any  assessment 
methodologies  until  after  the  period  of 
public  review  and  comment  for  the 
Assessment  Flan.  Section  11.42  of 
today's  final  rule  requires  trustees  to 
perform  a  preliminary  application  of  the 
NRDAM/CME  or  NRDAM/GLE  before 
releasing  the  Assessment  Plan  for  public 
review  and  comment.  Trustees  who  use 
type  B  procedures,  however,  must  still 
make  the  Assessment  Plan  available  for 
public  review  and  comment  before 
performing  any  of  the  procedures 
contained  in  the  Plan.  See  §11. 32(c)  of 
today's  final  rule.  The  Department  has 
revised  the  heading  of  the  section  and 
the  language  of  subsection  (a)  to  make 
them  easier  to  understand  and  to  make 
this  conforming  change.  The 
Department  has  also  mooified 
subsection  (c)(l)(vi)  to  make  a  necessary 
conforming  change  cross-referencing 
other  rule  provisions. 

Section  11.31    What  Does  the 
Assessment  Plan  Include? 

The  final  rule  revises  the  heading  and 
rule  language  to  make  the  section  easier 
to  understand.  Subsection  (a)(1)  adopts 
as  final  the  language  in  the  August  1994 
proposed  rule. 

The  Department  has  revised 
subsection  (b)  from  the  August  1994 
proposed  rule  to  make  it  dear  that  the 
Assessment  Plan  must  include  a 
detailed  explanation  of  how  the 
trustee's  decision  to  use  a  type  A 
procedure,  type  B  procedures,  or  a 
combination,  satisfies  the  decisional 
standards  contained  in  the  rule. 

Subsection  (c)  clarifies  and  corrects 
existing  rule  language,  which  was 
garbled  in  1988.  Compare  53  FR  5174 
(Frfj.  22, 1988)  with  51  FR  at  27731. 
Although  this  language  was  not  in  the 
proposed  rules,  it  is  a  nonsubstantive 
change.  Subsection  (c)(1)  has  been 
modified  to  make  a  necessary 
conforming  change  cross-referencing 
redesignated  §  11.37. 

Subsection  (d)  revises  the  existing 
rule  language  to  make  it  easier  to 
understand.  Subpart  D  contains  the 
requirements  concerning  identification 
and  documentation  of  information,  and 
therefore  it  is  unnecessary  to  repeat 
them  in  subsection  (d). 

Section  1 1 .32    How  Does  the 
Authorized  Official  Develop  the 
Assessment  Plan? 

The  Department  has  revised  the 
heading  of  this  section  to  make  it  easier 
to  understand. 


The  final  rule  revises  subsection  (c)  to 
make  it  easier  to  understand  and  to 
make  the  same  necessary  conforming 
change  described  in  the  discussion  of 
§11.30. 

The  final  rule  language  revising 
subsection  (f)  is  slig^tiy  reworded,  but 
substantively  the  same  as,  the  language 
in  the  August  1994  proposed  rule.  As 
explained  in  the  August  1994  notice  of 
proposed  rulemaking,  this  provision 
clarifies  that  the  confirmation  of 
exposure  requirement  applies  to  type  B, 
but  not  type  A,  procedures.  Original 
§§  11.34(a)(1),  11.31(c)(1),  and 
11.33(b)(4)  already  established  this 
distinction.  Tttlay's  final  rule  language 
merely  makes  the  rule  easier  to 
understand. 

Section  1 1 .33    What  Types  of 
Assessment  Procedures  Are  Available? 

Today's  final  rule  revises  §  11.33  to 
limit  this  section  to  providing  a  brief 
description  of  the  di^rence  between 
type  A  and  type  B  procedures. 

Section  1 1 .34    When  May  the 
Authorized  Official  Use  a  Type  A 
Procedure? 

New  §  11.34  combines  and  revises 
changes  that  were  proposed  for  §  11.33 
in  the  August  1994  and  December  1994 
proposed  rules.  This  section  now  states 
the  threshold  conditions  that  must  be 
present  before  a  trustee  may  use  a  type 
A  procedure,  many  of  whidi  were 
included  among  the  "primary" 
conditions  in  the  proposed  rules. 

Section  il.35    How  Does  the 
Authorized  Official  Decide  Whether  to 
Use  Type  A  or  Type  B  Procedures? 

New  §  11.35  fiirther  revises  changes 
that  were  proposed  for  §  11.33.  The 
section  provides  decisional  criteria  for 
the  determination  whether  to  use  type  A 
or  type  B  procedures,  assiuning  that  the 
conditions  in  §  11.34  are  met.  The  final 
rule  language  requires  trustees  to  base 
the  decision  whether  to  use  type  A  or 
type  B  procedures  on  an  evaluation  of 
the  data  and  assumptions  in  the  type  A 
procedures,  as  described  in  the 
NRDAM/CME  and  NRDAM/GLE 
technical  documents.  These 
assumptions  include  many  of  the 
"secondary  conditions"  omtained  in 
the  propoaad  rules. 

Section  1 1 .36    May  the  Authorized 
Official  Use  Both  Type  A  and  Type  B 
Procedures  for  the  slame  Release? 

tievt  §  11.36  provides  standards  for 
when  trustees  may  use  both  a  type  A 
procedures  and  type  B  procedures  for 
the  same  release.  The  August  and 
December  1994  proposed  revisions  to 
§  11.33  included  similar  modifications. 


Today's  final  rule  language  provides 
clearer,  more  specific  criteria,  and 
specifically  identifies  the  categories  of 
injury  and  compensable  value 
addressed  by  the  type  A  procedures. 

Subsection  (d)  addresses  the  issue  of 
which  type  B  procedures  must  be 
followed  when  a  trustee  decides  to 
combine  a  type  A  and  type  B  procedures 
in  a  single  assessment. 

Section  11.37    Must  the  Authorized 
Official  Confirm  Exposure  Before 
Implementing  the  Assessment  Plan? 

The  Department  has  revised  the 
heading  of  this  section  (formerly 
§  11.34)  and  has  modified  subsection  (a) 
from  the  proposed  rule  to  make  it  easier 
to  read.  Subsection  (a)  clarifies  the 
intent  of  the  existing  rule  that  the 
confirmation  of  exposure  requirement 
applies  only  to  type  B  procedures. 
Although  former  §  11.34(a)  did  not 
expressly  distinguish  between  type  B 
and  type  A  procedures,  former 
§§  11.31(c)(1)  and  11.33(b)(4)  limited 
the  confirmation  of  exposure 
requirement  to  type  B  procedures. 

Subpart  D — ^Type  A  Procedures 

Section  11.40    What  Are  Type  A 
Procedures? 

The  Department  has  revised  the 
heading  of  this  section  and  the  language 
of  subsection  (a)  to  make  them  easier  to 
read,  to  add  references  to  the  type  A 
procedures  for  Great  Lakes 
environments,  to  provide  additional 
information  about  both  type  A 
procedures,  and  to  incorporate  the 
requirement  that  a  trustee  must  follow 
the  procedures  in  §§  11.41  through 
11.44  when  using  either  of  the  two  type 
A  procedures.  Today's  final  rule 
provides  a  more  detailed  description  of 
type  A  procedures  than  was  contained 
in  the  August  1994  proposed  revision  to 
§11.40. 

Section  11.41     What  Data  Must  the 
Authorized  Official  Supply? 

This  section  identifies  the  data  inputs 
and  modifications  that  the  trustee  must 
supply  to  use  the  NRDAM/CME  or 
NRDAM/GLE.  Today's  final  rule 
modifies  and  simplifies  proposed 
§  11.42  (c)  and  (d)  in  the  August  1994 
proposed  rule,  and  proposed  revisions 
to  §  11.41  in  the  December  1994 
proposed  rule.  The  final  rule  language 
for  §  11.41  is  considerably  shorter  than 
that  in  the  proposed  rules,  because  the 
format  for  data  inputs  and  modifications 
is  now  contained  in  two  new 
appendices  to  the  rule.  The  final  rule 
now  requires  trustees  to  make  certain 
modifications  to  the  model  databases, 
including  the  habitat  designations,  if 


they  have  reliable  evidence  that  the 
databases  are  incorrect. 

Section  11.42    How  Does  the 
Authorized  Official  Apply  the  NRDAM/ 
CME  and  NRDAM/GLE? 

This  section  contains  a  new 
procedure  requiring  trustees  to  perform 
a  preliminary  application  of  the 
NRDAM/CME  or  NRDAM/GLE  as  part 
of  the  process  for  deciding  whether  to 
use  a  type  A  procedure.  If  the  trustee 
decides  to  continue  with  a  type  A 
procedure,  then  the  data  inputs, 
modifications,  and  results  of  the 
preliminary  application  become  part  of 
the  Assessment  Plan. 

Section  11.43  Can  Interested  Parties 
Review  the  Results  of  the  Preliminary 
Application? 

This  section  requires  trustees  who 
decide  to  continue  with  a  type  A 
procedure  to  develop  an  Assessment 
Plan,  which  must  include  the  data 
inputs,  modifications,  and  results  of  the 
preliminary  application.  The  trustee 
must  make  the  Assessment  Plan 
available  for  public  review  and 
comment. 

Section  11.44    What  Does  the 
Authorized  Official  do  After  the  Close  of 
the  Comment  Period? 

Subsections  (a)  through  (c)  of  this 
section  state  the  procedural  and 
substantive  requirements  following 
public  comment  on  the  Assessment 
Plan,  which  include  performing  a  final 
application  of  the  NRDAM/CME  or 
NRDAM/GLE  and  preparing  a  Report  of 
Assessment.  Subsection  (d)  includes 
specific  criteria  to  preclude  double 
recovery  for  economic  rent  for  lost 
commercial  harvests  if  a  private  party 
has  already  recovered  for  the  same 
damages.  Subsection  (e)  resolves  a 
potential  problem  arising  when  trustees 
have  not  agreed  in  advance  to  use  a  type 
A  procedure  jointly.  Subsection  (f) 
Umits  the  damages  that  may  be 
recovered  by  trustees  who  use  the 
NRDAM/CME  or  NRDAM/GLE  and 
intend  to  obtain  a  rebuttable 
presumption. 

Sul^Mrt  E— Type  B  Procedures 

Section  11.73  Quantification  Phase- 
Resource  Recoverability  Analysis 

The  Department  has  revised 
subsection  (a)  to  make  a  necessary 
conforming  change  to  cross-reference 
redesignated  §  11.35  (now  §  11.38). 


Sut^art  F-^*ost-AaecMment  Phase 

Section  11.90  What  Documentation 
Must  the  Authorized  Official  Prepare 
After  Completing  the  Assessment? 

The  Department  has  revised  the  final 
rule  from  the  August  1994  proposed 
rule  to  make  the  heading  and  rule 
language  simpler  and  easier  to 
understand.  The  substantive  effect  of 
this  provision  is  the  same  as  existing 
§11.90. 

Section  1 1.91    How  Does  the 
Authorized  Official  Seek  Recovery  of  the 
Assessed  Damages  From  the  Potentially 
Responsible  Party? 

Today's  final  rule  revises  the  heading 
of  the  section  and  the  first  sentence  of 
subsection  (a)  to  make  the  rule'language 
simpler  and  easier  to  understand.  The 
substantive  effect  of  this  provision  is  the 
same  as  existing  §  1 1 .91 . 

Appendices 

The  Department  has  added  two  new 
appendices  to  the  rule.  These 
appendices  specify  the  format  for  data 
inputs  and  modifications  for  the 
NRDAM/CME  and  NRDAM/GLE. 

B.  NRDAM/CME  and  NRDAM/GLE 

The  Department  has  made  several 
major  substantive  changes  to  the 
NRDAM/CME  and  NRDAM/GLE 
computer  code  and  databases.  The 
Department  has  revised  the  chemical 
database  for  botii  Uie  NRDAM/CME  and 
NRDAM/GLE  to  incorporate  an 
additional  24  oils  and  petroleum 
products.  The  Environment  Canada 
publication.  "A  Catalogue  of  Crude  Oil 
and  Oil  Product  Properties,"  and 
NOAA's  ADIOS  (Automated  Data 
Inquiry  for  Oil  Spills)  database  provided 
the  principal  sources  of  information  ftVr 
revision  of  the  databases.  The 
Department  also  deleted  the  following 
hazardous  substances  from  the  database: 
pure  metals,  nontoxic  substances,  and 
substances  for  which  the  toxicity 
threshold  was  less  than  the  water 
solubility.  The  Department  deleted  a 
total  of  31  hazardous  substances  from 
the  NRDAM/CME  database  and  32 
hazardous  substances  from  the  NRDAM/ 
GLE  database. 

The  Department  has  included  an 
additive  toxicity  model  for  oil  and 
petroleum  products  in  the  biological 
effects  submodel  to  address  the  additive 
toxicity  of  the  multiple  substances  in  oil 
and  petroleum  products,  llie  additive 
toxicity  model  also  addresses  the  eRiects 
of  oil  weathering. 

The  Department  has  updated  the 
wildlife  viewing  values  contained  in 
both  the  NRDAM/CME  and  NRDAM/ 
GLE  economic  databases  based  on 
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recent  infomiation  available  from  the 
1994  addendum  to  the  1991  National 
Survey  of  Fishing,  Hunting,  and 
Wildlife^ Associated  Recreation 
developed  by  the  U.S.  Fish  and  WildUfe 
Service  (FWS).  Also,  in  the  NRDAM/ 
CME.  the  Department  revised  the 
wildlifa  viewing  values  to  reflect  the 
total  population  of  the  respective  coastal 
states. 

In  the  NRDAM/CME,  the  Department 
has  modified  the  habitat  grids  to 
provide  a  finer  scale  resolution.  The 
Department  changed  the  scale  from  a  50 
X  50  grid  to  a  100  x  100  grid.  The 
Department  has  also  upgraded  the 
Microsoft*  compiler  to  allow  for  use  of 
32-bit  processing  and  additional  random 
access  memory  (RAM). 

The  Department  has  revised  the  east 
coast  wetland  habitats  represented  in 
the  NRDAM/CME  grids  for  provinces 
11.  12.  and  13  (New  York  and  New 
Jersey)  to  incorporate  more  site-specific 
data  provided  by  commenters.  See 
Section  3.4,  Volvune  m  of  the  NRDAM/ 
CME  technical  document. 

In  the  NRDAM/CME.  the  Department 
has  substantially  revised  wildlife 
abundance  data  for  provinces  40 
through  51  (west  coast  and  the  Gulf  of 
Alaska)  based  on  additional  information 
and  data  provided  by  public 
commenters. 

The  Department  has  added  a  habitat 
editor  to  the  NRDAM/GLE  user  interface 
consistent  with  that  provided  in  the 
proposed  NRDAM/CME. 

The  Department  has  included 
intertidal  seagrass  as  an  additional 
habitat  type  in  the  NRDAM/CME.  The 
intertidal  seagrass  habitat  includes  those 
common  habitats  for  tropical  seagrass 
and  eelgrass. 

The  Department  has  disaggregated  the 
model  output  files  for  the  injury  and 
damage  calculations  resulting  from 
direct  kills  versus  food  web  and  habitat 
losses,  and  from  commercial  versus 
recreational  fishing  losses. 

The  Department  has  revised  the  active 
habitat  restoration  alternatives 
evaluated  for  structured  habitats  (i.e., 
wetlands,  seagrass  beds,  macroalgal 
beds,  and  invertebrate  reefs)  to  include 
not  only  sediment  replacement  with 
replanting  but  also  replanting  alone. 

The  Department  has  eliminated  the 
calculation  of  compensable  value  for 
lost  boating  and  subsistence  losses  from 
the  NRDAM/CME. 

The  Department  has  revised  the 
restoration  submodel  to  include  a  cost- 
benefit  test  for  determining  whether  the 
measured  benefits  of  active  habitat 
restoration  and  restocking,  as  compared 
to  natural  recovery,  are  worth  the 
additional  costs. 


Finally,  the  Department  has  revised 
the  calculation  of  assimilative  capacity 
restoration  costs  to  correct  for  the 
demadation  rate  of  the  spilled  substance 
and  to  limit  the  calculation  of 
assimilative  capacity  restoration  costs  to 
cases  where  biological  injury  has 
oocurred  and  produces  compensable 
value. 

Vn.  ReqMwae  to  ComineBts 

The  Department  received  numerous 
public  comments  on  the  proposed  type 
A  procedures.  The  Department  and 
NOAA  also  asked  several  independent 
technical  reviewers  to  examine  the 
propcNsed  NRDAM/CME.  The 
Department  made  the  comments  of 
these  independent  technical  reviewers 
available  to  the  public  and  included 
them  in  the  administrative  record  for 
this  rulemaking.  See  60  FR  28773  (Jime 
2, 1995).  The  Department  provides 
responses  to  both  the  public  comments 
and  the  comments  of  the  independent 
technical  reviewers  below. 

In  addition  to  the  issues  discussed 
below,  commenters  addressed  a  number 
of  issues  beyond  the  scope  of  this 
rulemaking.  The  Department  explidUy 
limited  this  rulemaking  to  four  issues: 
the  revision  of  the  existing  type  A 
procediue  for  coastal  and  marine 
environments;  the  development  of  a 
new  type  A  procedure  for  Great  Lakes 
environments;  the  conditions  for 
combined  use  of  type  A  and  type  B 
procedures;  and  the  scope  of  judicial 
review  of  assessments  performed  using 
type  A  procedures.  See  59  FR  at  40319- 
20,  63300,  and  63302.  Nevertheless, 
some  commenters  raised  additional 
issues,  including:  whether  trustees 
should  be  allowed  to  pool  natural 
resource  damage  recoveries  to 
implement  regional  restoration  plans; 
the  permissibility  of  using  type  A  and 
type  B  procedures  for  the  same  release; 
and  whether  lost  economic  rent  and  the 
cost  of  restoring  lost  assimilative 
capacity  are  legally  permissible 
categories  of  damages.  The  Department 
has  not  evaluated,  and  is  not  providing 
substantive  responses  to,  comments  on 
these  issues  in  this  rulemaking. 

Section  11.93(d)  of  the  existing 
regulations,  which  was  promulgated  in 
1987,  allows  pooling  of  multiple  type  A 
recoveries  to  implement  a  single 
restoration  plan,  so  long  as  the  plan  is 
intended  to  address  the  same  or  similar 
injuries  as  those  identified  in  each 
application  of  the  type  A  procedure.  See 
52  FR  at  9100.  The  Department  neither 
reproposed,  revisited,  nor  solicited 
comment  on  §  11.93(d)  and  merely  cited 
it  in  the  preambles  to  the  proposed  rules 
by  way  of  background.  59  FR  at  40324 
and  63305. 


Sectiixi  11.15(a)(l)(iii)  of  the  original 
type  A  rule,  which  was  promulgated  in 
1987.  established  that  trustees  could  use 
both  type  A  and  type  B  procedures  for 
the  same  release  under  certain 
circumstances.  See  52  FR  at  9095.  The 
Department  did  not  repropose,  revisit, 
or  solicit  comment  on  whether  CERCLA 
allows  trustees  to  combine  type  A  and 
type  B  procedures.  The  only  issue  raised 
and  addressed  in  this  rulemaking  was 
whether  the  Department  should  expand 
the  auUiorization  for  combined  use  of 
type  A  and  type  B  procedures. 

Finally,  tfaie  Department  did  not 
repropose.  revisit,  or  solicit  comment  on 
its  long-standing  positicms  on  the 
reooverability  of  damages  for  lost 
economic  rent  and  lost  assimilative 
capacity.  Both  the  original  type  B  rule 
and  the  original  type  A  rule  explicitly 
allowed  for  the  recovery  of  lost 
ectmomic  rent.  See  43  CFR  11.83(cKl): 
51  FR  at  27749:  and  52  FR  at  9047.  The 
Department  has  recognized  the  loss  of 
assimilative  capacity  as  a  legitimate 
category  of  natural  resource  damages 
since  the  promulgation  of  the  original 
type  B  procedures  in  1986.  51  FR  at 
27716;  see  also  59  FR  at  14273.  The 
Department  has  begun  a  biennial  review 
of  the  type  B  procediues  and  %vill  be 
considering  the  issues  of  lost  economic 
rent  and  lost  assimilative  capacity  in 
that  context.  See  59  FR  62749  (Oct  19. 
1994). 

A.  General  Comments 

Comment:  Some  commenters 
supported  the  concept  of  a  reliable, 
accurate,  automated  damage  assessment 
procedure  that  would  eliminate  the 
need  for  expensive  tailor-made  studies. 
However,  other  commenters  objected  to 
the  calculation  of  damages  through  what 
they  considered  to  be  abstract 
application  of  theoretical,  generic 
models.  Some  of  these  commenters 
thought  that  many  of  the  calculations  of 
the  NRDAM/CME  and  NRDAM/GLE 
were  based  on  unsubstantiated 
assumptions. 

A  number  of  commenters,  including 
some  of  the  independent  technical 
reviewers,  questioned  the  Department's 
use  of  "grand  averages"  to  extrapolate 
data  for  a  specific  species,  substance,  or 
location,  to  different  species, 
substances,  and  locations.  Commenters 
were  particularly  concerned  about  the 
extrapolation  of  economic  values  made 
in  the  compensable  value  submodel.  For 
example,  commenters  noted  that  some 
of  the  studies  used  to  value  recreational 
fishing  in  the  NRDAM/CME  were  based 
on  freshwater  fishing  and  commercial 
fishing.  Commenters  also  stated  that 
many  of  the  studies  used  outdated  data 
and  outdated  or  uiueliable 


methodologies.  For  example, 
commenters  noted  that  recreational 
hunting  values  were  derived  from  a  20- 
year  old  contingent  valuation  study. 
Some  commenters  suggested  specific 
criteria  that  they  thought  should  be  met 
when  performing  benefits  transfer  (i.e., 
the  extrapolation  of  economic  values 
derived  from  studies  of  one  situation  to 
another  situation). 

Response:  CERCLA  requires  that  type 
A  procedures  involve  "minimal  field 
observation"  and  authorizes  type  A 
procedures  to  be  based  on  "units  of 
discharge  or  units  of  affected  area." 
CERCLA  sec.  301(c)(2)(A).  The  Senate 
Report  that  accompanied  the 
predecessor  bill  to  CERCLA  provides 
the  following  indication  of  Congress' 
intent: 

Natural  resource  damage  assessments 
based  on  this  type  of  regulation  (type  A] 
should  require  as  little  fieldwork  as  possible, 
and  rely  on  a  combination  of  habitat  values, 
tables  of  values  for  individual  species,  and 
previously  conducted  surveys  and  laboratory 
studies,  related  to  units  of  discharge  or  units 
of  affected  area.  S.  Rep.  No.  96-848  at  86. 

This  language  indicates  that  Congress 
envisioned  the  development  of  type  A 
procedures  that  do  not  require  the 
performance  of  any  new  studies  but 
instead  use  existing  studies  to  provide 
generalized  values  that  can  be  applied 
in  specific  cases.  Inherent  in  the 
concept  of  developing  unit  values  from 
existing  studies  is  the  notion  of  making 
assumptions  in  the  absence  of  empirical 
data  and  applying  average  values  across 
a  range  of  nonidentical  items.  Therefore, 
the  Department  believes  that  CERCLA 
authorizes  it  to  make  appropriate 
extrapolations  from  existing  data. 

The  science  of  natural  resource 
damage  assessment  is  still  evolving.  The 
universe  of  relevant  studies  is  still  very 
small  for  many  crucial  aspects  of 
damage  assessment.  Existing  data  are 
particularly  limited  as  to  the  effects  of 
small  spills.  Even  when  addressing  the 
limited  range  of  scenarios  covered  by 
the  NRDAM/CME  and  the  NRDAM/ 
GLE,  the  Department  faced  significant 
challenges  in  bridging  data  gaps. 
Although  Congress  did  authorize  the 
Department  to  make  extrapolations  from 
existing  data,  the  Department  recognizes 
that  any  such  extrapolations  must  be 
reasonable.  Thus,  when  developing  the 
models,  the  Department  tried  to  make 
use  of  the  most  reliable  information 
available  based  on  extensive  reviews  of 
published  and  unpublished  information 
and  data;  make  only  those  assumptions 
that  are  necessary;  ensure  that  any 
assumptions  that  are  made  are 
reasonable;  and  identify  clearly  all 
assumptions  that  were  required  for  the 
development  of  simplified  procedures. 


With  regard  to  the  compensable  value 
submodel,  the  Department  did  apply 
specific  criteria  during  its  selecti<Hi  of 
studies  to  use  for  benefits  transfer.  The 
Department  used  only  studies  that:  (1) 
Were  based  on  an  extensive  Uterature 
review  and  consultations  with  relevant 
governmental  agencies;  (2)  reasonably 
represented  the  natural  resource  and 
public  use  under  investigation;  (3) 
contributed  to  a  reasonable 
representation  of  the  different  regions 
included  in  the  models;  (4)  were 
conducted  by  a  recognized  university- 
associated  researcher  or  established 
consulting  firm;  and  (5)  used 
appropriate  valuation  methodologies. 
The  Department  believes  that  these 
criteria  adequately  address  all  the 
concerns  that  the  commenters' 
suggested  criteria  are  intended  to 
address.  The  first  three  criteria  assure 
that  the  resources  considered  in  the 
selected  studies  are  as  similar  as 
possible  to  the  resoiux:es  to  be  valued  in 
the  models.  The  fourth  criterion  assures 
that  the  selected  studies  are 
scientifically  sound.  The  fifth  criterion 
assures  that  the  selected  studies  use 
appropriate  valuation  methodologies. 

Comment:  One  commenter  suggested 
that  the  Department  had  developed  the 
models  by  selecting  values  from  a  few 
studies  while  ignoring  others.  The 
commenter  argued  that  the  Department 
had  failed  to  provide  adequate 
justification  for  the  values  it  selected. 

Response:  The  Department  conducted 
extensive  searches  for  available 
information.  Some  data  the  Department 
identified  were  not  used  because  better 
or  more  applicable  data  were  available. 
However,  none  of  the  identified  data 
was  ignored.  The  Department  believes 
that  the  NRDAM/CME  and  NRDAM/ 
GLE  technical  documents  adequately 
explain  and  justify  the  values  in  the 
models. 

Comment:  Some  commenters  thought 
that  the  proposed  type  A  models  were 
so  technically  flawed  that  they  did  not 
meet  the  statutory  standard  of  "best 
available  procedures"  and,  therefore, 
trustees  should  not  obtain  a  rebuttable 
presiunption  if  they  use  the  models. 
These  commenters  urged  the 
Department  to  abandon  the  models 
noting  that  Colorado  v.  Interior  does  not 
require  or  authorize  the  Department  to 
issue  a  model  that  is  unreliable.  One 
commenter  acknowledged  that  the 
proposed  revised  NRDAM/CME 
appeared  to  be  an  improvement  over  the 
original  NRDAM/CME  Version  1.2 
issued  in  1987.  However,  the 
commenter  thought  the  proposed 
revised  model  still  contained  too  many 
flaws  to  accomplish  its  intended 
purpose.  Another  commenter  stated  that 


the  damage  figures  produced  by  the 
models  are  nothing  more  than  sheer 
speculation  and  are  not  l^ally 
sufficient  due  to  the  compounding  of 
errors,  uncertainties,  biases,  and 
overestimates. 

Response:  As  discussed  in  more  detail 
below,  the  Department  has  carefully 
reviewed  all  comments  it  received  on 
the  proposed  models  and  rule  language. 
Based  on  this  review,  the  Department 
has  made  numerous  modifications  to 
the  models  and  the  rule  language. 
Where  the  Department  concluded  that 
no  changes  were  needed,  the 
Departm^it  has  explained  its  reasoning. 
The  Department  believes  that  the  final 
type  A  models,  as  revised  in  response  to 
comments,  are  best  available  procedures 
when  used  in  accordance  with  the 
standards  and  process  set  forth  in 
today's  final  rule.  The  models,  with 
their  state-of-the-art  modeUng  and 
extensive  databases,  represent  a 
significant  advancement  beyond  the 
original  NRDAM/CME  issued  in  1987. 
The  filial  type  A  procedures  provide  for 
reliable,  cost-effective,  simplified 
assessments  that  are  entitled  to  a 
rebuttable  presumption. 

Comment:  Several  commenters 
thought  the  Department  had  been  overly 
ambitious  in  attempting  to  develop 
models  like  tiie  NRDAM/GLE  and  the 
NRDAM/CME.  Specifically,  these 
commenters  stated  that  the  biological 
effects  submodel  attempted  to  perform  a 
task  that  is  beyond  the  current  state  of 
ecological  modeling.  The  commenters 
contended  that  state-of-the-art 
ecological  modeling  is  not  yet  capable  of 
producing  accurate  quantitative 
determinations  and  is  primarily  useful 
only  for  making  qualitative  predictions. 
The  commenters  also  thought  that  the 
multiple  iterative  calculations 
performed  by  the  biological  effects 
submodel  did  not  alleviate  the  problem 
but  simply  amounted  to  averaging  of 
nonsense. 

Response:  The  Department  agrees  that 
ecological  models  should  generally  be 
used  only  for  qualitative  predictions. 
However,  the  biological  effects 
submodel  in  the  NRDAM/GLE  and  the 
NRDAM/CME  is  not  a  true  ecological 
model  in  the  sense  suggested  by 
commenters.  Ecological  models  evaluate 
the  changes  in  ecosystem  structure  and 
function  resulting  from  disturbances. 
The  biological  effects  submodel,  on  the 
other  hand,  is  a  toxicological  effects 
model.  The  biological  effects  submodel 
simply  calculates  acute  mortality  and 
lost  production  and  projects  these 
injuries  forward  as  biota  not  present  or 
used  in  future  years.  The  submodel 
need  not,  and  does  not  attempt  to, 
address  the  higher-order  ecological 
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changes  in  the  structure  and  functions 
of  biological  systems  as  true  ecological 
models  do. 

The  Department  believes  that  the 
NRDAM/C3y4E  and  NRDAM/GLE  are 
reasonable  tools  for  assessing  the 
injuries  and  compensable  values  that 
they  address  and  do  not  generate 
"nonsense."  Further,  the  use  of  iterative 
calculations  is  designed  to,  and  does, 
enhance  the  reliability  of  damage 
estimates  in  particular  cases.  The 
biological  effects  submodel  uses  several 
randomized  algorithms  for  processes, 
such  as  swimming  by  fish,  that  are 
considered  random  at  the  relevant 
spatial  and  temporal  scales.  For  each 
spill  modeled,  the  submodel  performs 
multiple  iterative  runs  and  then  selects 
the  mean  result.  This  approach  is  a 
generally  accepted  method  of  modeling 
tho  most  probable  biological  effects  for 
events  that  have  an  element  of 
randomness. 

Comment:  Some  commenters  thought 
the  proposed  models  were 
fundamentally  flawed  because  they 
used  overly  simplistic  simulations  of 
movement  of  biota  within  a  population. 
The  commenters  stated  that  these 
simulations  could  not  be  improved 
because  of  the  lack  of  basic  data  on 
population  movement. 

Response:  The  Department  believes 
that  the  NRDAM/CME  and  the  NRDAM/ 
CLE  use  the  best  available  procedure  for 
simulating  the  movement  of  biota  and 
that  this  procedure  is  reliable  for  the 
purposes  of  a  simplified  damage 
assessment.  The  Department 
acknowledges  that  the  directed 
movement  of  biota  is  not  well 
understood  quantitatively.  However,  at 
the  smallest  scale,  there  is  a  random 
component  to  the  movements  of  animals 
within  the  habitats  they  occupy,  and  the 
NRDAM/CME  and  NRDAM/GLE  can 
and  do  model  this  component.  The 
models  do  not  simulate  within-season, 
between-habitat  movements,  except 
where  currents  carry  organisms  across 
boundaries.  However,  the  seasonal  and 
habitat-specific  abundances  included  in 
the  database  do  account  for  inter-habitat 
movement  between  seasons. 

Comment:  Some  commenters, 
including  some  of  the  independent 
technical  reviewers,  thought  that  the 
Department  should  validate  the  models 
against  real-world  data  and  perform 
sensitivity  analyses.  A  few  commenters 
also  thought  the  Department  should 
calibrate  the  models. 

Response:  The  Dep>artment  has 
conducted  extensive  sensitivity  studies 
of  both  the  NRDAM/CME  and  NRDAM/ 
CLE.  It  is  difficult  to  conduct  conclusive 
validation  studies  of  the  models  due  to 
the  extreme  lack  of  data  on  the  natiu^l 


resource  effects  of  small  spills.  In  feet, 
although  more  data  exist  for  large  spills, 
even  those  data  are  limited. 
Nonetheless,  the  Department  has  used 
the  data  that  are  available  to  conduct 
validation  studies  of  the  NRDAM/CME 
physical  fates  and  biological  effects 
submodels  and  believes  that  these 
studies  suggest  that  the  submodels 
provide  reasonable  estimates  of  the 
actual  physical  fates  and  biological 
effects  of  spills.  Even  less  data  exist  for 
spills  in  the  Great  Lakes  than  for  spills 
in  coastal  and  marine  enviitniments. 
However,  since  the  NRDAM/GLE 
contains  the  same  algorithms  as  the 
NRDAM/CME.  the  Department  believes 
the  results  of  the  validation  studies  of 
the  NRDAM/CME  also  support  the 
NRDAM/GLE. 

Because  of  the  cost  involved  in 
performing  site-specific  type  B  studies, 
trustees  have  rarely  pursued  damage 
claims  for  minor  releases.  Therefore, 
virtually  no  data  exist  with  which  to 
validate  the  re8torati(ni  and 
compensable  value  submodels  or 
determine  the  need  for  calibrating  the 
damage  estimates  produced  by  the 
models.  In  the  absence  of  such  data,  the 
Department  has  relied  primarily  on 
careful  reviews  of  the  accuracy  and 
reasonableness  of  the  data  and 
algorithms  used  in  the  models.  The 
Department  believes  that  these  reviews 
of  the  scientific  underpiimings  of  the 
models  provide  adequate  support  for  the 
reliability  of  the  damage  estimates 
produced  by  the  models. 

The  Department  further  believes  that 
fhe  models  are  consistent  with 
congressional  intent  imderlying  the 
directive  to  produce  procedures  for 
simplified  assessments.  The  models  are 
best  available  simplified  procedures. 
They  produce  reliable,  fair,  and 
reasonable  results  when  used  for  their 
intended  purpose.  The  Department  has 
clearly  identified  the  capabilities  and 
limitations  of  the  models  and  has 
allowed  trustees  to  select  between  type 
A  and  type  B  procedures  based  on 
specified  criteria.  Finally,  the 
Department  has  retained  the  provision 
allowing  PRPs  to  require  trustees  to  use 
type  B  procedures  if  they  advance  the 
reasonable  cost  of  using  such 
procedures  within  an  acceptable  time 
frame. 

Comment:  One  commenter  stated  that 
the  NRDAM/GLE  should  be  peer 
reviewed  in  an  open  forum  prior  to 
promulgation. 

Response:  The  Department  believes 
that  the  NRDAM/GLE  has  been 
adequately  reviewed.  The  proposed 
model  was  made  available  for  public 
review  and  comment  for  eleven  months. 
Also,  the  review  of  the  proposed 


NRDAMJCME  by  independent  technical 
reviewers  was  directly  relevant  for  the 
NRDAM/GLE  because  the  NRDAM/GLE 
incorporates  the  same  basic  modeling  as 
the  NRDAM/CME. 

Comment:  Some  of  the  independent 
technical  reviewers  claimed  that  the 
proposed  NRDAM/CME  underestimated 
damages.  In  support  of  this  claim,  these 
reviewers  noted  that  when  used  to 
calculate  damages  for  certain  actual 
releases,  the  model  generated  damage 
figures  that  were  usually  at  least  an 
order  of  magnitude  less  than  the  figure 
for  which  theparties  settled. 

Response:  Ine  Department  believes 
that  when  the  oonditicnis  set  forth  in 
§  11.34  are  met.  the  models  «vill 
generate  reasonable  and  appropriate 
damage  figures  for  the  injuries  and 
losses  these  simplified  procedures 
address.  The  Department  does  not 
believe  that  historical  settlements 
provide  an  accurate  or  meaningful 
standard  against  which  to  judge  the 
reliability  of  damage  figures  generated 
by  the  NRDAM/GLE  and  the  NRDAM/ 
CME.  Although  leal-lifiB  case  data  on 
physical  fiates  and  biological  efflscts  can. 
in  some  instances,  provide  useful 
comparisons  when  evaluating  the 
physical  fotes  and  biological  efEacts 
submodels,  bottom-line  settlement 
figures  may  differ  bom  model  damage 
figures  for  a  number  of  reasons  that  have 
nothing  to  do  with  reliability. 

First,  because  of  the  cost  involved  in 
performing  site-specific  type  B  studies, 
trustees  have  rarely  pursued  damage 
claims  for  minor  releases.  Therefore, 
historical  natural  resource  damage 
settlements  usually  involve  large  spills. 
The  type  A  models  were  designed  for 
minor  releases  and  are  based  on  various 
assumptions  that  often  are  not 
reasonable  in  the  case  of  large  spills. 
Therefore,  the  restoration  and 
compensable  value  submodels  would 
not  have  been  applicable  to  the  cases  in 
which  nat\u«l  resource  damage 
settlements  have  been  reached. 

Second,  it  is  difficult  to  determine  the 
appropriate  uam  inputs  for  some  of  the 
actual  cases,  many  of  which  are  several 
years  old.  For  example,  user-supplied 
inf(mnation  on  beach,  and  fisheries 
closures  can  significantly  affsct  the  total 
damage  figure,  yet  data  on  the  actual 
extent  of  such  closures  are  in  some 
cases  no  longer  available. 

Third,  the  models  do  not  purport  to 
capture  all.  or  even  most,  of  the  "real 
world"  or  "actual"  damages  that  could 
be  determined  if  the  costs  of  a  full  on- 
site  assessment  were  not  a 
consideration.  Instead,  the  models  use 
averaged  values  to  calculate  a  specific 
subset  of  the  damages  resulting  from  a 
release.  When  used  for  the  minor 
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releases  for  which  they  are  intended,  the 
models  yield  reliable  and  appropriate 
damage  figures  that  are  calculated  at  a 
reasonable  cost.  Past  natural  resource 
damage  settlement  agreements  have 
generally  identified  a  single  damage 
figure  that  is  not  broken  down  by 
component.  In  fact,  most  settlement 
agreements  to  date  have  not  even  listed 
which  types  of  injuries  and  losses  the 
agreement  is  intended  to  address, 
"nierefore,  it  is  usually  impossible  to 
determine  if  the  model  is  even 
calculating  the  same  type  of  damages  as 
those  covered  by  the  settlement,  let 
alone  whether  the  calculation  produces 
a  damage  figure  that  matches  the 
settlement  figure.  The  larger — and  more 
complicated — the  release,  the  greater  the 
likelihood  of  a  divergence  between  the 
type  A  damage  figures  and  the  more 
site-specific  damages  that  might  be 
calculated  using  type  B  procedures.  The 
fact  that  such  divergence  occurs,  and 
even  at  times  might  appear  "extreme," 
does  not  suggest  unreliability  or  an 
inappropriate  "underestimation"  of 
damages  by  the  type  A  models.  Rather, 
it  only  serves  to  illustrate  the  limited 
function  these  procedures  are  intended 
to  serve,  and  the  reason  they  are 
designed  to  be  used  for  minor  releases, 
for  which  the  costs  of  type  B  procedures 
cannot  be  justified  when  compared  to 
the  anticipated  level  of  damages. 

Finally,  settlements  are  the  result  of 
negotiation.  The  negotiation  process 
usually  begins  before  either  party  has 
completed  its  assessment  work. 
Settlement  negotiations  are  influenced 
by  both  parties'  perception  of  several 
factors  extraneous  to  die  assessment 
process.  These  factors  include:  the 
transaction  costs  associated  with 
delaying  settlement  or  terminating 
negotiations  and  litigating  the  case;  the 
strength  of  the  liability  portion  of  the 
case;  the  PRP's  financial  condition;  and 
the  trustee's  ability  to  fund  a  complete 
assessment.  In  light  of  the  influence  of 
these  factors  in  settlement  negotiations 
and  the  other  difficulties  in  comparing 
settlement  figures  against  model 
calculations,  the  Departnient  does  not 
believe  that  variances  between  model 
damage  figures  and  historical 
settlements  indicates  anything  about  the 
reliability  of  the  models,  when  used  as 
intended. 

Comment:  One  of  the  independent 
technical  reviewers  questioned  why  the 
damages  calculated  by  the  proposed 
NRDAM/CME  do  not  agree  with  those 
calculated  by  the  original  NRDAM/CME 
for  the  same  spill. 

Response:  The  new  NRDAM/CME 
differs  significantly  frtim  the  1987 
version  of  the  model  due  to 
modifications  made  in  compliance  with 


the  Colorado  v.  Interior  remand  as  well 
as  modeling  and  database  improvements 
made  as  a  result  of  the  biennial  review. 
Among  the  most  significant  differences, 
the  original  model  assumed  a  generic 
study  area  defined  by  the  user  with 
uniform  depth,  habitat,  and 
environmental  conditions.  Today's  final 
NRDAM/CME  allows  for  geographic 
resolution  of  multiple  habitats,  depths, 
coastline,  shore  type",  currents,  ice  cover 
and  other  environmental  condition.  The 
new  NRDAM/CME  contains  much  larger 
biological  and  economic  databases, 
resolving  many  more  species  categories 
and  geographic  regions.  Also,  the  new 
NRDAM/CME  contains  a  restoration 
submodel  and  restoration  cost  database. 
The  Department  believes  that  these  and 
other  changes  have  resulted  in 
significant  improvements  in  the 
reliability  of  the  calculations  of  the 
model. 

Comment:  One  commenter  stated  that 
the  models  were  unreliable  because 
NOAA  used  them  to  develop  proposed 
OPA  compensation  formulas  that 
generated  unrealistic  damage  figures. 

Response:  The  Department  does  not 
believe  that  damage  figures  produced  by 
NOAA's  proposed  OPA  compensation 
formulas  are  relevant  to  the  evaluation 
of  either  the  proposed  or  final  versions 
of  the  NRDAM/GLE  and  NRDAM/CME. 
On  January  7, 1994,  NOAA  proposed 
compensation  formulas  for  determining 
natural  resource  damages  under'OPA. 
59  FR  at  1176-77.  These  formulas  were 
based  on  early  developmental  drafts  of 
the  NRDAM/GLE  and  the  NRDAM/CME 
that  the  Department  made  available  to 
NO/VA  in  1991.  The  Department  has 
extensively  modified  both  the  NRDAM/ 
CME  and  NRDAM/GLE  since  1991.  For 
example,  the  Department  has  revised 
the  algorithms  contained  in  the  physical 
fates  and  biological  effects  submodels: 
expanded  and  updated  the  biological 
databases;  and  revised  the  chemical  and 
economic  databases.  Section  VI.B  of  this 
preamble  identifies  other  major  changes 
that  the  Department  made  to  the 
NRDAM/CME  and  NRDAM/GLE  as  a 
result  of  public  comments. 

Comment:  One  commenter  stated  that 
the  proposed  NRDAM/CME 
dramatically  underestimated  damages  as 
compared  to  the  compensation  table 
developed  by  the  State  of  Washington 
under  its  natural  resource  damage  laws. 
The  commenter  expressed  concern  that 
PRPs  may  use  the  NRDAM/CME  to  seek 
reductions  in  the  State  compensation 
table. 

Response:  The  Department  does  not 
believe  it  is  appropriate  or  relevant  to 
compare  the  results  of  type  A  model 
runs  against  the  figures  in  Washington's 
compensation  table,  because  the  type  A 


models  and  the  State  table  are  based  on 
different  approaches  to  damage 
assessment.  The  Washington  table 
establishes  a  pre-set.  per-gallon  scale  of 
damages.  The  type  A  models,  on  the 
other  hand,  estimate  the  actual  effects  of 
the  release  and  then  generate  a  site- 
specific  damage  figiue  based  on  the  cost 
of  restoring  injured  resources  plus 
selected  public  economic  values  lost 
pending  recovery. 

With  regard  to  PRPs'  potential  use  of 
the  type  A  models  to  undermine  the 
Washington  table,  the  Department 
would  like  to  emphasize  that  the  type  A 
models  were  developed  specifically  for 
use  under  Federal  law.  State  or  tribal 
simplified  procedures  may  take  into 
account  costs,  economic  values,  or  other 
considerations  not  reflected  in  the  type 
A  models.  As  such,  the  damages 
produced  by  the  type  A  models  are  not 
an  appropriate  point  of  comparison  for 
evaluating  State  or  tribal  procedures. 
The  type  A  models  in  no  way  preempt 
State  or  tribal  procedures  that  are 
authorized  under  and  designed  to 
enforce  non-Federal  laws. 

Comment:  Several  commenters 
questioned  the  disparity  between  the 
levels  of  sophistication  of  different 
components  of  the  models.  Some  of  the 
independent  technical  reviewers  noted 
that  the  compensable  value  submodel, 
unlike  the  relatively  complex  physical 
fates  and  biological  effects  submodels, 
essentially  amounted  to  a  look-up  table. 
These  reviewers  thou^t  that  the 
Department  should  develop  a  more 
dynamic  economics  model.  Other 
commenters  thought  that  significant 
disparities  in  complexity  existed  even 
within  the  physical  fates  and  biological 
effects  submodels. 

Response:  The  Department  has 
attempted  to  incorporate  the  best 
available  procedures  for  modeling  all 
components  of  the  type  A  models.  The 
Department  acknowledges  that  the 
levels  of  intricacy  vary  throughout  the 
models.  These  variances  reflect  the 
differing  degrees  of  current  technology 
and  scientific  knowledge.  Economic 
science  has  not  progressed  to  the  point 
where  there  are  general  models  of 
recreational  demand  that  can  be  readily 
applied  to  specific  recreational  activities 
at  specific  locations.  This  is  in  distinct 
contrast  to  the  biological  and  physical 
sciences.  The  physical  fates  and 
biological  effects  submodels  are  based 
on  parameterizations  of  known  and 
generally  accepted  models  of  physical 
and  biological  processes. 

Comment:  One  of  the  independent 
technical  reviewers  stated  that  the 
models  incorporate  some  biases  that 
will  result  in  underestimates  of  damages 
and  other  biases  that  will  result  in 
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overestimates.  The  technical  reviewer 
suggested  that  the  models  provide  a 
range  of  damage  estimates  that  reflect 
consistent  use  of  conservative 
assumptions  on  one  end  and  consistent 
use  of  liberal  assimiptions  at  the  other 
end.  Another  independent  technical 
reviewer  suggested  that  the  models  be 
modified  to  perform  an  uncertainty 
analysis  for  each  r\m. 

Response:  The  Department  believes  it 
has  adequately  and  appropriately 
addressed  the  potential  for  bias  in  the 
NRDAM/CME  and  NRDAM/GLE.  The 
type  A  procedures  are  principally 
designed  to  establish  a  process  for 
trustees  to  follow  if  they  wish  to  pursue 
a  natural  resource  damage  claim  and 
obtain  a  rebuttable  presiunption  in 
court.  In  a  suit  for  damages,  trustees  will 
need  to  identify  a  specific  claim. 
Therefore,  the  Department  has 
developed  type  A  models  that  generate 
a  single  damage  figure  rather  than  a 
range  of  possibilities. 

Moreover,  where  commenters,  or  the 
Department  itself,  identified  specific 
potential  biases  in  the  proposed  models, 
the  Department  modified  the  models  to 
correct  for  such  biases  to  the  extent 
possible.  Where  the  Department  could 
not  eliminate  the  potential  for  bias,  it 
identified  the  simplifying  assumptions 
made  in  the  models  that  produce  that 
potential.  As  discussed  further  below, 
those  assumptions  that  could  result  in 
significant  overestimates  of  damages  if 
they  are  not  reasonable  in  a  particular 
case  are  listed  in  $  11.34  as  conditions 
that  must  be  met  if  the  trustees  expect 
to  obtain  a  rebuttable  presumption. 
Those  assimiptions  that  are  not  likely  to 
result  in  significant  overestimates  of 
damages  if  they  are  not  reasonable  in  a 
particular  case,  and,  in  fact,  may  result 
in  underestimates,  are  explicitly 
identified  in  Section  1 ,  Volume  I  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  doc\unents.  Section  11.35(a) 
provides  that  if  a  type  A  procedure  is 
applicable,  trustees  must  determine 
whether  to  use  type  A  or  type  B 
procedures  based  on  an  evaluation  of 
those  model  a<'3umptions. 

As  discussed  in  Section  ni  of  this 
preamble,  the  type  A  models  are  neither 
expected  nor  intended  to  produce 
damage  estimates  that  "match"  the 
results  of  more  complex  site-specific 
assessment  procedures.  Therefore,  the 
Department  has  concluded  that  a 
traditional  uncertainty  analysis  is  not 
needed. 

Comment:  Several  commenters 
thought  the  scope  and  complexity  of  the 
proposed  NRDAM/GLE  and  NRDAM/ 
CME  were  too  great.  A  few  commenters 
thought  the  models  were  so  complex 
and  diflicult  to  use  that  operating  them 


was  beyond  the  ability  of  untrained 
users.  One  commentw  thought  the 
technical  documents  should  clearly 
state  the  required  user  qiialifications. 
Several  commenters,  including  some  of 
the  independent  technical  reviewers, 
suggested  improved  user  interfiaces. 
Some  of  the  independent  technical 
reviewers  thought  that  additional  iiser 
guidance  was  needed;  one  suggested 
that  the  Department  develop  an 
animated  tutorial. 

Response:  While  the  Department 
acknowledges  that  the  NRDAM/CME 
and  NRDAM/GLE  are  functionally  very 
complex,  it  does  not  believe  that  they 
require  an  undue  level  of  expertise  to 
operate.  Users  must  simply  be  able  to: 
(1)  Understand  the  conditions  few  use  in 
§  11.34;  (2)  evaluate  the  models' 
simplifying  assumptions  listed  in  of 
Section  1,  Volume  I  the  technical 
documents;  (3)  evaluate  the  averaged 
data  included  in  the  models  as 
described  in  Volumes  ID  through  IV  of 
the  NRDAM/CME  technical  document 
and  Volume  in  of  the  NRDAM/GLE 
technical  document;  and  (4)  enter 
correctly  the  required  user-supplied 
data  as  described  in  Appendices  II  and 
QI  of  the  rule.  Usera  who  meet  these 
standards  will  obtain  reliable  results 
regardless  of  whether  they  have  a  full 
underatanding  of  all  the  models' 
components. 

As  discussed  further  below,  the 
Department  has  revised  the  regulatory 
conditions  for  use  of  the  models  to 
clarify  a  number  of  points  of  confusion. 
Section  1 ,  Volume  1  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 
documents  now  contains  a  clearer, 
simpler  discussion  of  all  the  major 
model  assiunptions  of  which  users 
should  be  aware  when  determining 
whether  to  use  type  A  or  type  B 
procediu^s.  The  Department  has  also 
rewritten  the  regulatory  discussion  of 
the  user-supplied  information  and 
moved  that  discussion  into  appendices 
in  an  attempt  to  make  it  easier  to  read. 
Voliune  n  of  the  technical  documents 
includes  a  revised  discussion  of  how  to 
develop  and  input  the  user-supplied 
data.  Finally,  the  models  provide  a 
graphic  user  interface  that  has  been 
revised  to  further  simplify  the  task  of 
the  user.  While  additional  guidance 
might  be  helpful  and  may  be  developed 
in  the  futiire,  the  Department  believes 
that  the  current  level  of  guidance  is 
adequate  to  allow  non-expert  users  to 
operate  the  model  correctly. 

Comment:  Some  of  the  independent 
technical  reviewers  questioned  why  the 
user  interface  was  not  consistent  with 
Windows*  software. 

Response:  The  Department  chose  to 
develop  the  user  interface  as  a  stand- 


alone product  that  would  not  require 
licensing  a  copyrighted  product  such  as 
Windows*  software. 

Comment:  A  few  commenters 
complained  about  the  speed  of  the 
proposed  models.  Some  commenters 
called  upon  the  Department  to  upgrade 
the  computer  platform  required  to  run 
the  models.  The  commenters  thought 
that  such  an  upgrade  would  enable 
users  to  complete  model  runs  in  hours 
rather  than  days  and  would  allow  the 
models  to  use  more  detailed  databases, 
thus  increasing  accuracy. 

Response:  In  developmg  the  type  A 
models,  the  Department  had  to  sdike  a 
balance  between  the  desire  for  the  speed 
afforded  by  high-powered  computer 
equipment  and  the  need  to  ensure  that 
any  type  A  procedure  developed  is 
readily  accessible  to  a  wide  array  of 
potential  users.  The  Department 
believes  it  has  struck  the  appropriate 
balance  in  the  PC  environment. 

It  is  evident  from  even  a  ctusory 
review  of  the  technical  docxunents  that 
the  models  are  very  complex  and 
perform  millions  of  individual 
calculations  during  a  run.  The 
Department  has  made  every  effort  to 
optimize  the  models  for  speed  without 
compromising  their  accuracy  or 
applicability.  Obviously,  there  continue 
to  be  advances  in  PC  technology.  For  the 
development  of  the  type  A  models,  it 
was  necessary  for  the  Department  to 
settle  on  a  widely-available  computer 
platform  and  finalize  the  rule.  While 
more  recent  technological  developments 
will  allow  these  models  to  nm  Caster  on 
improved  computer  platforms,  the 
Department  decided  that  maintaining 
the  models  for  use  on  386  PCs  would 
not  compromise  their  function  or 
purpose  and  would  keep  them  readily 
accessible  to  potential  usera. 

Model  nm  times  are  afiected  by  the 
complexity  of  the  spill  (e.g..  amount 
spilled,  duration  of  the  spill,  and 
degradation  rate  of  the  spiUed 
substance)  as  much  as  the  computer 
platform  utilized.  Nonetheless,  for 
minor  spills,  most  nms  are  executed  in 
a  matter  of  minutes  rather  than  hours  or 
days  even  on  a  386  PC  The  models  will 
take  significantly  less  time  to  run  on  a 
486  PC  or  a  Pentium*  PC.  but  the  user 
is  not  precluded  fivm  using  an  older 
model  of  computer. 

Since  the  issuance  of  the  proposed 
rule,  the  NRDAM/CME  has  been  moved 
to  a  32-bit  FORTRAN*  compiler.  This 
move  allowed  the  Department  to 
subdivide  the  habitat  grids  by  a  factor  of 
four  and  increase  the  nimiber  of 
computational  particles  used  to 
represent  spilled  material  and  biota. 
These  changes  should  improve  the 
accuracy  of  the  model.  The  area 


modeled  in  the  NRDAM/GLE  is  much 
smaller  than  that  modeled  in  the 
NRDAM/CME.  Therefore,  the 
Department  concluded  that  these 
changes  were  not  needed  in  the 
NRDAM/GLE  to  increase  speed  or 
accuracy. 

Comment:  One  of  the  independent 
technical  reviewers  stated  that  when  he 
attempted  to  replicate  test  runs  on  the 
proposed  NRDAM/CME  he  obtained 
different  results. 

Response:  Users  will  obtain  identical 
results  if,  but  only  if,  they  use  identical 
inputs.  The  Department  designed  the 
type  A  models  so  that  they  will  produce 
identical  results,  regardless  of  the  make 
or  model  of  PC  used,  if  the  user- 
supplied  inputs  are  identical.  To 
accomplish  this  result,  the  Department 
built  a  table  of  random  numbers  into  the 
models'  code  rather  than  have  the 
models  use  the  random  number 
generating  featiu«s  of  the 
microprocessor. 

Comment:  Several  commenters, 
including  some  of  the  independent 
technical  reviewera,  suggested  that  the 
Department  include  additional 
categories  of  damages  in  the  type  A 
models.  Commenters  recommended  that 
the  Department  add  the  following  losses 
to  the  models:  sublethal  biological 
effects;  chronic  biological  effects; 
wetland  losses;  nonuse  losses  (i.e., 
economic  values  that  are  not  dependent 
on  use  of  a  resource,  such  as  the  value 
of  knowing  a  resource  exists);  de  facto 
beach,  boating,  and  fisheries  closures; 
reductions  in  the  quality  of  boating  and 
beach  recreation  in  the  absence  of 
closures;  reductions  in  the  quality  of 
recreational  fishing  uiu«lated  to 
mortality  or  closures;  and  ecosystem 
functional  losses  such  as  reductions  in 
filtration,  mineral  recycling,  and 
decomposition.  These  commenters 
expressed  concern  that  if  the  models  are 
not  expanded  to  cover  additional  losses, 
then  type  A  assessments  will 
consistently  underestimate  damages. 
They  noted  that  Ohio  v.  Interior  and 
Colorado  v.  Interior  instructed  the 
Department  to  allow  for  the  recovery  of 
all  reliably  calculated  losses. 
Commenters  also  thought  that,  in  light 
of  the  cost  of  type  B  procedures,  it  was 
disingenuous  of  the  Department  to  state 
that  trustees  could  simply  use  type  B 
procedures  to  calculate  damages  for 
losses  not  included  in  the  models. 

Response:  The  Department  has 
attempted  to  include  in  the  models  all 
categories  of  loss  and  injury  for  which 
adequate,  reliable  information  exists  in 
a  format  that  enables  the  calculation  of 
damages  for  the  wide  range  of 
substances,  resources,  and  geographic 
areas  covered  by  the  modeb.  Tlie 


Department  acknowledges  that  the  type 
A  models  do  not  address  all  potential 
losses  and  injuries  that  might  result 
from  a  release  and  that,  in  some  cases, 
losses  not  included  in  the  models  may 
be  significant.  The  Department  further 
acknowledges  that  Ohio  v.  Interior  and 
Colorado  v.  Interior  instructed  the 
Department  to  allow  for  the  recovery  of 
all  reliably  calculated  values.  The  issue, 
then,  is  reliability.  The  exclusion  of 
certain  categories  of  injury  and  loss 
from  the  models  was  based  on  the 
Department's  evaluation  of  whether 
there  was  adequate  reliable  information 
to  support  their  inclusion. 

For  example,  the  Department  has 
considered  the  comments  suggesting  the 
addition  of  nonuse  losses,  but  continues 
to  believe  that  the  addition  of  such 
values  is  not  feasible  at  this  time.  As 
discussed  in  the  proposed  NRDAM/ 
CME  technical  doctunent,  most  studies 
of  nonuse  values  do  not  report  meuginal 
nonuse  values  that  would  be  required 
for  the  type  A  models  as  they  are 
presently  designed.  See  Section  8.5.2, 
Volimie  I  of  the  proposed  l^RDAM/CME 
technical  document.  Furthermore,  these 
studies  have  tended  to  focus  on  the 
nonuse  values  of  threatened  or 
endangered  species.  As  a  consequence, 
the  buBc  of  available  studies  are  not 
directly  applicable  to  the  estimation  of 
nonuse  values  that  would  be  lost  as  a 
result  of  the  small  spills  addressed  by 
the  type  A  models. 

Furthermore,  the  final  rule  explicitly 
provides  that  where  trustees  expect 
losses  that  are  not  addressed  by  the 
models,  they  may  consider  using  type  B 
procedures  in  addition  to  a  type  A 
procedure,  provided  that  type  B 
procedures  are  cost-effective,  can  be 
performed  at  a  reasonable  cost,  and  do 
not  result  in  double  recovery.  The 
Department  recognizes  that  type  B 
procedures  are  likely  to  be  significantly 
more  costly  than  type  A  procedures  and, 
in  some  cases,  trustees  may  not  be  able 
to  perform  type  B  procedures  and  still 
satisfy  the  rule's  reasonable  cost 
standard.  Nevertheless,  the  E>epartment 
does  not  believe  that  the  cost  of 
performing  type  B  procedures  justifies 
the  inclusion  in  the  models  of  losses  for 
which  there  is  an  inadequate  basis  to 
determine  damages.  During  future 
biennial  reviews,  the  Department  will 
reevaluate  whether  additional 
information  has  become  avmlable  that 
supports  expansion  of  the  categories  of 
losses  and  injuries  included  in  the 
models. 

Comment:  One  of  the  independent 
technical  reviewers  stated  that 
additional  detail  should  only  be  added 
to  the  models  if  it  influences  the  final 
damage  figure. 


Response:  The  ultimate  purpose  of  all 
the  calculations  made  by  the  type  A 
models  is  the  determination  of  a  reliable 
damage  figure.  Therefore,  while 
reviewing  the  comments  and  deciding 
which  changes  to  make  to  the  models, 
the  Department  has  focused  on  whether 
the  suggested  changes  would 
significantly  improve  the  reliability  of 
the  final  damage  figure. 

Comment:  Ctee  commenter  suggested 
that  trustees  be  allowed  to  use 
simplified  procedures  developed  by 
States  and  receive  a  rebuttable 
presiunption  under  the  CERCLA 
regulations.  Another  commenter 
requested  that  the  Department  develop 
compensation  tables  for  commonly 
released  hazardous  substances. 

Response:  Some  simplified  State  or 
tribal  procedures  may  well  be 
appropriate  for  use  under  CERCLA. 
However,  only  a  handful  of  coastal 
States  have  developed  such  procedures. 
Further,  these  State  procedures  have 
been  developed  under  State  laws,  which 
may  establish  somewhat  different 
objectives  and  standards  than  CERCLA. 
The  E)epartment  believes  it  would  need 
to  evaluate  carefully  any  particular  State 
or  tribal  procedure  to  determine  its 
consistency  with  CERCLA 's  regulatory 
mandate  before  allowing  it  to  be  used 
and  accorded  a  rebuttable  presumption 
under  these  regulations.  Therefore,  the 
Department  decided  it  was  more 
appropriate  to  develop  its  own 
simplified  procedures  for  the  coastal 
and  marine  and  Great  L.akes 
environments. 

The  primary  advantage  of 
compensation  tables  appears  to  be  their 
ease  of  use.  The  Department  believes 
that  the  NRDAM/CME  and  NRDAM/ 
GLE  are  simple  enough  to  operate  that 
compensation  tables  are  not  necessary- 
Further,  the  Department  believes  that 
the  models  will  provide  a  level  of  site- 
specific  accuracy  beyond  that  which  a 
compensation  table  could  offer. 

Although  the  Department  has  decided 
not  to  incorporate  compensation  tables 
or  simplified  State  or  tribal  procedures 
in  this  rulemaking,  the  Department  has 
begim  to  evaluate  the  need  for.  and 
feasibiUty  of,  additional  type  A 
procedures.  See  60  FR  24604  (May  9, 
1995).  The  Department  will  further 
consider  the  use  of  simplified  State 
procedures  and  the  development  of 
compensation  tables  in  that  context. 

B.  Technical  Documents 

Comment:  Some  commenters  stated 
that  the  Department  had  failed  to 
provide  adequate  documentation 
explaining  how  the  proposed  models 
operated  and  why  the  I>epartment  made 
the  choices  it  did  when  developing 
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different  components  of  the  proposed 
models.  One  commenter  stated  that  the 
scope  and  complexity  of  the  models 
were  too  great  and  suggested  that  a 
revised  program  be  developed  and 
accompanied  by  a  simplified  synopsis 
of  the  technical  assumptions  and 
formulas  presented  in  a  format  more 
amenable  to  comment.  Conmienters 
cited  case  law  requiring  agencies  to 
provide  a  complete  explanation  and 
defense  of  models  used  in  the 
development  of  regulations.  The 
commenters  noted  that  the  Department's 
obligation  to  provide  a  full  discussion  of 
the  type  A  models  was  even  greater 
because  the  models  are  used  to 
determine  monetary  liability  of 
.  particular  parties. 

Response:  The  Department 
acknowledges  its  duty  to  provide  an 
adequate  explanation  and  justification 
of  the  models  and  to  provide  the  public 
with  a  meaningful  opportunity  to 
review  and  comment  on  the  proposed 
models.  The  Department  believes  it  has 
fulfilled  this  duty. 

The  proposed  models  were 
accompanied  by  lengthy  and  detailed 
technical  documents  describing  the 
content,  workings,  and  development  of 
the  models.  The  proposed  NRDAM/ 
CME  technical  document  exceeded 
2,400  pages  in  length:  the  proposed 
NRDAM/GLE  technical  dociunent  was 
almost  1,500  pages  in  length.  Also,  the 
preambles  to  the  proposed  rules 
provided  a  roadmap  to  the  technical 
documents,  highlighting  areas  of 
potential  concern  and  identifying  where 
various  issues  were  discussed  in  the 
technical  documents.  The  Department 
made  the  proposed  models  and 
technical  documents  available  on 
diskette  free  of  charge  to  anyone  who 
requested  them. 

To  assist  commenters  in  reviewing  the 
models,  the  Department  equipped  the 
proposed  models  with  a  user  interface 
that  included  pull-down  menus,  "help" 
screens,  and  graphic  displays  of  the 
physical  environments  and  user- 
generated  nms  of  the  physical  fates 
submodel.  The  Department  also 
incorporated  pertinent  calculations  from 
the  physical  fates,  biological  effects, 
restoration,  and  compensable  value 
submodels  intfl  the  printed  model 
output  to  enable  reviewers  to  evaluate 
the  reliability  of  the  models  for 
incident-specific  model  applications. 

The  Department  notes  tiiat  the  goal  of 
developing  models  that  calculate 
compensatory  damages  for  spills 
throughout  the  Great  Lakes  and  coastal 
and  marine  environments  has 
necessitated  a  relatively  high  level  of 
complexity  in  modeling.  The 
Department  recognizes  that  with  models 


as  complex  as  the  NRDAM/CME  and 
NRDAM/GLE  some  reviewers  will 
always  want  more  information  on 
specific  elements  while  others  will  be 
overwhelmed  as  the  documentation 
becomes  more  extensive.  Although  the 
Department  never  deliberately  omitted 
any  discussion  it  thought  woidd  be  of 
interest  to  reviewers,  the  Department 
did  recognize  that  providing  too  much 
information  can  be  just  as  problematic 
as  providing  too  Uttle.  The  Department 
has  tried  to  be  sensitive  to  the  risk  that 
important  information  can  become 
buried  in  a  mountain  of  detail. 

The  Department  extended  the  public 
comment  period  on  the  proposed 
NRDAM/CME  once  and  on  the  proposed 
NRDAM/GLE  twice.  The  total  comment 
periods  were  seven  months  for  the 
proposed  NRDAM/CME  and  eleven 
months  for  the  proposed  NRDAM/GLE. 
Those  reviewers  left  with  questions  after 
reviewing  the  models  and  technical 
documents  were  free  to  contact 
Departmental  staff  at  any  time  diuring 
the  comment  period. 

Finally,  the  Department  has  provided 
additional  discussion  of  specific  model 
aspects  in  the  final  versions  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  documents  and  in  this 
preamble  as  a  result  of  specific  public 
comments. 

Comment:  Several  commenters, 
including  some  of  the  independent 
technical  reviewers,  said  that  the 
technical  dociunents  were  either 
unclear  or  difficult  to  use.  Others  noted 
confusing  table  captions  and  headings, 
inconsistencies,  incorrect  citations,  and 
typographical  errora.  One  commenter 
suggested  that  major  assumptions  for 
each  submodel  be  placed  in  bold  print 
at  the  beginning  of  each  section.  One 
commenter  recommended  that  the 
technical  documents  be  amended  to 
give  examples  of  when  the  models 
might  underestimate  or  overestimate 
damages. 

Response:  The  Department  has 
reviewed  and  revised  the  NRDAM/CME 
and  NRDAM/GLE  technical  doc\mients 
to  further  clarify  algorithms, 
assumptions,  and  data  sources.  The 
Department  has  also  checked  the 
documents  for  consistency,  particularly 
with  regard  to  terminology  and  has 
fixed  the  noted  typographical  errors  and 
incorrect  citations.  Section  1 ,  Volume  I 
of  the  NRDAM/CME  and  NRD/^M/GLE 
technical  doomients  now  more  clearly 
identifies  all  the  major  assumptions  of 
which  trustees  should  be  aware  when 
deciding  whether  to  use  the  models  and 
describes  the  likely  results  if  the 
assumptions  are  not  reasonable  in  a 
particular  case.  Further,  the  discussion 
of  each  submodel  in  Volume  I  of  the 


technical  documents  now  starts  with  a 
list  of  the  assumptions  relevant  to  that 
submodel. 

C.  Selection  of  Assessment  Procedures 

Conunent:  The  Department  received 
numerous  comments  on  the  proposed 
conditions  for  use  of  the  type  A  models. 
The  proposed  nUes  identified  a  set  of 
primary  conditions  and  a  set  of 
secondary  conditions.  Under  the 
proposed  rules,  if  any  primary  condition 
were  not  met,  trustees  would  not  have 
been  allowed  to  use  the  type  A 
procedure.  If  all  primary  and  all 
secondary  conditions  were  met,  trustees 
would  have  been  required  to  use  the 
type  A  procedure  for  all  damages.  If  all 
primary  conditions  but  only  some 
secondary  conditions  were  met.  trustees 
could  have  used  a  combination  of  type 
A  and  type  B  procedures. 

Some  commenters  thought  the 
proposed  ndes  were  overly  prescriptive 
in  dictating  which  type  of  assessment 
procedures  trustees  may  use.  These 
commenters  argued  that  trustees  should 
have  greater  discretion  to  determine 
which  procedures,  type  A,  type  B.  or  a 
combination,  are  appropriate  in  a 
particular  case.  Commenters  expressed 
concern  that  the  conditions  regarding 
use  of  the  type  A  procedures  were 
vaguely  defined  and  would  invite 
confrt}ntation  and  litigation  if  they  were 
imposed  as  requirements.  These 
commenters  supported  expansion  of  the 
authority  to  use  type  A  and  type  B 
procedures  in  combination,  but  thought 
the  proposed  rules  still  did  not  provide 
adequate  flexibility.  These  commenters 
also  stated  that  the  type  A  procedures 
were  particularly  useful  when  used  with 
selective  site-specific  studies  of  impacts 
not  addressed  in  the  type  A  modeb. 

Other  commenters,  including  one  of 
the  independent  technical  reviewers, 
thought  that  the  proposed  rules  gave 
trustees  too  much  discretion  in  selecting 
assessment  procedures.  Some  of  these 
commenters  thought  that  the  conditions 
regarding  use  of  the  type  A  procedures 
should  be  clearer  and  stricter.  One  of 
the  independent  technical  reviewers 
suggested  that  the  Department 
recharacterize  the  assumptions  made  by 
the  models  as  limits  of  applicability. 
One  commenter  argued  that  trustees  be 
required  to  use  a  type  A  procediue 
unless  they  provide  scientific 
justification  for  using  type  B 
procedures.  On  the  other  hand,  some 
commenters  expressed  concern  that  the 
proposed  rules  would  allow  excessive 
use  of  the  type  A  procedures  and 
suggested  making  the  primary 
conditions  more  restrictive. 

Several  commentera  objected  to  the 
proposed  provision  allowing  combined 


use  of  type  A  and  type  B  procedures. 
The  commenters  argued  that  Congress 
intended  the  type  A  and  type  B 
procedures  to  be  mutually  exclusive. 
These  commenters  also  thought  that 
combined  use  of  type  A  and  type  B 
procedures  would  pose  significant  risks 
of  double  recovery  of  damages  and  that 
the  proposed  rules  failed  to  provide  any 
guidance  on  how  to  prevent  such 
double  recovery.  One  commenter  stated 
that  combined  use  of  type  A  and  type 
B  procedures  was  inconsistent  with  the 
"average"  values  justification  for 
simplified  procedures,  since  type  B 
procedures  would  be  used  to  offset  type 
A  underestimates  without  any 
corresponding  offset  of  tyi>e  A 
overestimates.  Another  commenter 
expressed  concern  that  if  allowed  to 
supplement  type  A  assessments, 
trustees  would  spend  enormous  siuns 
assessing  nonuse  values  for  small 
releases  even  though  such  releases  are 
unlikely  to  produce  any  meaningful 
nonuse  losses.  Some  commenters  stated 
that  if  the  final  rule  allowed  use  of  type 
B  procedures  to  supplement  a  type  A 
assessment,  then  such  use  should  be 
limited  to  resources  not  included  in  the 
type  A  procedure. 

Response:  The  type  A  models  are 
powerful  tools  for  completing 
assessments  and  begiiming  restoration 
as  quickly  and  cost-effectively  as 
possible.  The  Department  has  sought  to 
balance  the  utility  of  making  these  tools 
available  in  the  widest  possible  range  of 
cases  against  the  potential  dangers  that 
they  may  produce  unreliable  results 
when  stretched  beyond  their  limits  or 
that  they  may  result  in  double  recovery 
when  inappropriately  combined  with 
type  B  procedures. 

The  Department  has  carefully 
reexamined  both  the  proposed 
conditions  regarding  use  of  the  models 
as  well  as  the  additional  major 
simplifying  assumptions  incorporated 
into  the  models  and  described  in  the 
technical  documents.  The  £)epartment 
has  concluded  that  the  conditicHis  for 
use  of  the  models  should  recognize  two 
different  categories  of  assumptions  built 
into  the  models.  The  first  category 
encompasses  those  assiunptions  that 
could  result  in  significant  overestimates 
of  damages  if  they  are  not.  reasonable  in 
a  particular  case.  The  second  category 
encompasses  those  assumptions  that  are 
not  likely  to  result  in  significant 
overestimates  of  damages  if  they  are  not 
reasonable  in  a  particular  case  and  that 
may  well  result  in  underestimates. 

The  Department  believes  it  is 
inappropriate  to  grant  a  rebuttable 
presumption  to  an  assessment 
performed  using  the  NRDAM/CME  or 
NRDAM/GLE  if  one  of  the  assumptions 


in  the  first  category  is  not  reasonable  in 
the  particular  case.  If  an  assumption  in 
the  second  category  is  not  reasonable  in 
a  particular  case,  it  may  be  appropriate 
for  trustees  to  use  type  B  procedures  to 
ensure  that  the  public  receives  full 
compensation  for  its  losses.  However, 
the  Department  believes  trustees  in 
those  cases  should  have  the  option  of 
using  the  type  A  models  when  the  costs 
of  type  B  procedures  are  not  reasonable. 
The  appropriateness  of  the  models  in 
these  cases  will  depend  on  site-specific 
factors.  The  Department  has  concluded 
that  it  is  more  appropriate  to  allow 
trustees  to  analyze  these  factors  in  the 
context  of  a  particular  case  than  to 
establish  inflexible,  overly  rigid 
standards. 

Therefore,  the  E)epartment  has 
identified  all  the  major  model 
assumptions  and  for  each  one 
determined  into  which  of  the  two 
categories  they  fall.  Those  assumptions 
in  the  first  category  are  identified  in 
§  11.34  of  the  final  rule  as  conditions 
that  must  be  met  if  trustees  intend  to 
use  the  NRDAM/CME  or  NRDAM/GLE 
and  obtain  a  rebuttable  presimiption. 
These  assumptions  include  most  of  the 
primary  conditions  in  the  proposed 
rules. 

The  Department  has  identified  the 
assimiptions  in  the  second  category  and 
listed  them,  along  with  the  other 
assumptions,  in  Section  1,  Volume  I  of 
the  NRDAM/CME  and  NRDAM/GLE 
technical  documents.  These 
assumptions  include  many  of  the 
secondary  conditions  in  the  proposed 
rule.  Section  11..15(a)  provides  that  if 
the  conditions  for  use  of  a  type  A 
procedure  are  met,  the  trustee  must 
decide  whether  to  use  that  procedure  or 
use  tjrpe  B  procedures  by  weighing  the 
difficulty  of  collecting  site-specific  data 
against  the  suitability  of  these 
additional  assumptions  as  well  as  of  the 
averaged  data  described  in  Volumes  m 
through  rv  of  the  NRD/^M/CME 
technical  document,  and  in  Voliune  III 
of  the  NRDAM/GLE  technical 
document. 

The  Department  has  eliminated  the 
proposed  provision  that  would  have 
required  trustees  to  use  a  type  A 
procediue  in  some  cases.  That 
requirement  was  originally  motivated 
out  of  concern  over  potential  misuse  of 
imnecessarily  expensive  and  time- 
consuming  type  B  procediues.  59  FR  at 
40322.  Although  the  models  are  cost- 
effective,  reliable  tools  where 
applicable,  the  Department  has 
concluded  that  trustees  should  not  be 
prevented  from  conducting  site-specific 
work  if  they  can  do  so  at  a  reasonable 
cost  and  if  the  additional  costs  of 
performing  type  B  procedures  are 


warranted  in  light  of  the  degree  of 
additional  precision  and  accuracy  that 
such  procedures  will  provide. 

The  issue  of  the  legal  permissibihty  of 
allowing  trustees  to  use  both  type  A  and 
type  B  procedures  for  the  same  release 
is  one  that  the  Department  decided  and 
resolved  in  1987  and  is  beyond  the 
scop>e  of  this  r\ilemaking.  Today's  final 
rule  merely  expands  the  use  of 
supplemental  type  B  studies  beyond 
resources  not  addressed  by  the  type  A 
procedure  to  include  compensable 
values  and  injuries  of  a  type  not 
addressed  by  the  type  A  procedure. 

The  Department  acknowlec^es  that 
combined  use  of  type  A  and  type  B 
procedures  can,  in  some  instances,  pose 
potential  double  counting  problems. 
However,  trustees  should  not  be  forced 
to  choose  between  forgoing 
compensation  for  a  pubUc  loss  not 
addressed  by  the' type  A  model  on  the 
one  hand  and  funding  a  full-scale,  time- 
consuming,  labor-intensive  type  B 
assessment  of  all  injuries  on  the  other 
hand.  Instead,  the  potential  problems 
with  combined  use  of  type  A  and  type 
B  procediues  should  be  addressed 
through  limitations  designed  to  protect 
against  double  recovery. 

The  final  rule  provides  that  trustees 
who  use  a  type  A  procedure  may 
perform  additional  type  B  studies  only 
for  injuries  or  compensable  values  of  a 
type  not  addressed  by  the  type  A 
procedure.  The  secondary  conditions  in 
the  proposed  rules  have  been  recast  to 
identify  explicitly  the  injuries  and 
compensable  values  that  are  addressed 
in  the  type  A  models  and.  therefore, 
may  not  be  supplemented  with  type  B 
procedures. 

Given  the  vast  range  of  potential 
scenarios,  it  is  infeasible  to  develop  a 
single,  uniform  formula  for  preventing 
double  recovery.  Instead,  §  11.15(d)  of 
the  existing  regulations  prohibits  double 
recovery  of  damages.  Also.  §  11.36(a)(2) 
of  today's  final  rule  provides  that 
trustees  may  only  perform  supplemental 
type  B  procedures  if  such  procedures 
will  not  result  in  double  recovery. 
Further,  §  11.36(c)  requires  trustees  to 
provide  an  explanation  iu  the 
Assessment  Plan  of  how  they  intend  to 
avoid  any  double  recovery  in  the  case  of 
combined  use  of  type  A  and  type  B 
procedures.  PRPs  and  the  public  will 
have  an  opportunity  to  review  the 
trustees'  strategy  for  preventing  double 
recovery  when  the  Assessment  Plan  is 
made  available  for  pubUc  conmient. 

"  The  Department  agrees  with  the 
comment  that  the  type  A  procedures  can 
be  particularly  useful  when  combined 
with  selective  studies  of  impacts  not 
addressed  by  the  models.  The 
Department  would  like  to  ensure  that 
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where  combined  use  of  type  A  and  type 
B  procedures  is  wrarranted.  trustees  are 
freed  firom  conducting  duplicative 
assessment  procedures.  Therefore,  the 
Department  hat  modified  the  final  rule 
to  clarify  that  when  using  type  B 
procedures  for  oMnpaisable  values  that 
are  not  included  in  a  type  A  procedure, 
but  that  result  from  injuries  addressed 
by  the  type  A  procedure,  trustees  need 
not  conduct  injury  determination  and 
quantification  all  over  again  using  type 
B  procedures.  Instead,  trustees  may  rely 
on  the  injury  projections  of  the  type  A 
model  and  simply  use  one  of  the  type 
B  valuation  methodologies  authorized 
by  $  11.83  (a)  and  (c)  to  compute 
compensable  value. 

With  regard  to  the  concern  about 
unwarranted  type  B  studies  of  nonuse 
values,  aside  from  the  implausibility  of 
the  scenario  suggested  by  the 
commenter,  the  Department  notes  that 
calculation  of  nonuse  values  using  type 
B  procedures  is  under  examination  in  a 
separate  rulemaking.  See  50  FR  23097 
(May  4. 1904).  Therefore,  this 
rulemaking  need  not  address  this  issue. 
Finally,  the  Departmoit  believes  it  is 
appropriate  to  revise  the  existing  rule  to 
allow  supplemental  use  of  type  B 
procediues  beyond  resources  not 
addressed  in  the  type  A  models.  The 
pubUc  can  experience  significant  and 
distinct  losses  associated  with  the  same 
resource.  Ohio  v.  Interior  emphasized 
that  the  regulations  should  allow  for  the 
recovery  of  all  reliably  calculated  lost 
values.  432  F.2d  at  464.  The  Department 
sees  no  reason  to  impose  an  arbitrary 
distinction  between  losses  associated 
with  different  resources  and  losses 
associated  with  the  same  resource  so 
long  as  there  is  no  double  recovery. 

Osmment:  One  commenter  suggested 
that  trustees  be  allowed  to  use 
supplemental  type  B  procedures  to 
determine  damages  for  habitats  that  are 
not  accwately  represented  in  the 
models. 

Response:  In  cases  where  the  models 
assign  an  incorrect  habitat  designation 
for  a  specific  area,  trustees  have  the 
ability  to  correct  that  designation  and 
would  not  need  to  conduct 
supplemental  type  B  studies.  In  cases 
where  releases  afiect  habitats  beyond 
the  models'  level  of  spatial  detail, 
trustees  may  perform  supplemental  type 
B  studies  so  long  as  such  studies  do  not 
address  injuries  or  compensable  values 
in  the  categories  listed  in  §  11.36(b)  of 
the  final  rule.  The  Department  does  not 
believe  it  is  appropriate  to  expand  tiiis 
authority  to  conduct  supplemental  type 
B  studies  and  still  obtain  a  rebuttable 
presumption.  When  such  small  habitats 
are  ofiiected.  the  models  will 
nonetheless  determine  injury  and 


damages  for  the  gsographic  area  in 
which  those  habitats  are  located.  If  a 
trustee  were  to  use  one  of  the  models 
and  then  conduct  supplemental  type  B 
studies  of  such  a  habitat,  the  trustees 
would  need  to  adjust  the  type  A  damage 
figure  to  eliminate  any  damages 
calculated  for  the  area  over  which  the 
habitat  is  located.  The  Department  has 
concluded  that  in  the  context  of  a 
simplified  assessment,  trustees  who 
wish  to  obtain  a  rebuttable  presumption 
should  be  limited  to  ccmdupting  tyjw  B 
studies  for  the  purposes  of  addre«ring 
additional  injuries  and  ccnnpensable 
values  that  are  not  included  in  the 
model  rather  than  substituting  for 
damages  already  calculated  by  the 
model. 

Conunent:  A  ntmiber  of  commenters 
thought  that  trustees  should  be 
prohibited  from  using  type  A 
procedures  unless  all  interested  triistees 
agree  to  a  single  joint  asaessment.  These 
commenters  stated  that  such  a  provision 
was  necessary  to  avoid  the  problems  of 
double  recovery  and  improper 
allocation  of  damages  among  trustees. 
These  commenters  thought  that  these 
problems  were  more  significant  for  type 
A  assessments  than  for  type  B 
assessments  because  the  type  A  models 
provide  less  detail  than  t^M  B 
procedures  on  the  type  and  location  of 
injured  resources  and  the  damages 
associated  with  those  resources. 

Response:  The  Department 
acknowledges  that  the  type  A  models 
pose  a  unique  problem  when  triistees  do 
not  act  jointly.  The  type  A  models 
generate  a  total  damage  figure  for  all 
affected  resources.  Therefore,  if  a  trustee 
acts  independently  and  applies  a  type  A 
model,  the  total  damage  figure  generated 
by  the  model  might  include  damages  for 
resources  that  are  not  under  that 
trustee's  jurisdiction. 

To  address  this  problem.  $  11.42  now 
requires  a  trustee  to  perform  a 
preliminary  application  of  the  model 
before  making  the  draft  Assessment  Plan 
available  for  public  review  and 
comment.  The  trustee  must  include  a 
summary  of  the  model  application  in 
the  draft  Assessment  Flan  and  make 
available  a  copy  of  the  model  output. 
The  output  of  the  model  does  in  fact 
identify  the  type  and  location  of  injured 
resources.  Section  11.31(8)(2)  of  the 
existing  regulations  requires  trustees  to 
include  in  the  Assessment  Plan  a 
statement  of  authority  for  asserting 
trusteeship  for  those  resources 
addressed  in  the  Plan.  Therefore,  PRPs 
and  other  Interested  members  of  the 
public  will  have  an  opportimity  to 
comment  on  whether  any  of  the  injured 
resoiutxs  identified  in  the  model  output 


are  beyond  the  scope  of  the  trustee's 
jurisdiction. 

Also,  §  11.44(e)  provides  that  if  a 
trustee  is  aware  of  reliable  evidence  that 
a  type  A  application  oovars  resources 
beyond  his  or  her  trustee  {urisdicdon, 
the  trustee  must  either  (1)  Have  the 
other  trustees  who  do  have  jurisdiction 
over  those  rasouroes  join  in  the  type  A 
assessment;  or  (2)  eliminate  any 
damages  for  thoee  resources  bam  the 
claim  few  damages. 

Furthermore,  the  Department  strongly 
encouragee  trustees  to  work  together  to 
ensure  that  natural  reaouroe  damage 
assessments  remain  focused  on  restoring 
the  injured  resources  rather  than 
debating  over  whidi  trustee  has 
jurisdiction  over  them.  As  noted  by 
some  of  the  commenteis,  §  11.32(a)(1)  of 
the  existing  rraulations  requires  a 
tr\istee  to  notify  all  other  interested 
trustees  before  beginning  an  assessment 
and  encourages  aU  trustees  to  cooperate 
and  coordinate.  Also,  S  11.15(d)  of  the 
ffxIsHng  regulatioDS  pn^bits  double 
recovery  of  damages. 

The  issue  of  inter-trustee  coordination 
•xtMids  beyond  this  rulemaking  to  the 
ovwall  administrative  process  for 
omducting  all  assessments.  The 
potential  tea  overlapping  claims  exists 
whenever  trustees  conduct  seperate 
assessments,  regardless  of  whether  type 
A  or  type  B  procediues  are  used.  The 
Department  nas  initiated  a  biennial 
review  of  the  administrative  process  for 
conducting  assessments.  The 
Department  will  be  further  examining 
the  issue  of  inter-trustee  coordinaticm 
during  that  review.  50  FR  at  52752. 

Comanent:  A  few  commenters  stated 
that  PRPs  should  be  ensured  a 
meaningful  opportiuiity  to  participate  in 
the  selection  of  assessment  procedures. 
These  commenters  requested  that  PRPs 
be  given  a  chance  to  review  trustees' 
assiunptions  and  reasoning. 
Commentera  also  expressed  support  for 
cooperative  trustee-PRP  assessments. 

Response:  The  Department  agrees  that 
PRPs  should  have  an  opportimity  to 
participate  in  selection  of  assessment 
procedures.  Section  11.32(a)(2)(iii)(A)  of 
the  existing  regulations  already  requires 
trustees  to  invite  PRPs  to  participate  in 
the  development  of  the  type  and  scope 
of  the  assessment  as  well  as  the 
performance  of  the  assessment 
procedures.  Today's  final  rule  does  not 
change  that  requirement.  Section 
11.32(c)  requires  triistees  to  make  their 
Assessment  Plans  available  for  public 
review  and  comment.  The  proposed  rule 
required  trustees  to  include  in  their 
Assessment  Plans  documentation  of 
their  decision  whether  to  use  s  type  A 
pnx»dure,  type  B  procedures,  or  both. 
Section  11.31(b)  of  today's  final  rule 


now  makes  more  explicit  the  trustees' 
duty  to  provide  a  detailed  explanation 
of  their  rationale  for  using  a  type  A 
procedure,  type  B  procedures,  or  both. 
Also.  §  11.35(d)  now  clarifies  that 
trustees  may  change  their  decisions 
about  the  types  of  procedures  they  use 
based  on  public  comments. 

Conanent:  Many  commenters 
addressed  specific  proposed  conditions 
for  use  of  this  models.  Some  commenters 
questioned  the  condition  regarding 
whether  the  data  in  the  modeb 
reasonably  represented  the  spatial  and 
temporal  distribution  of  affected 
biological  resources.  One  commenter 
suggested  that  this  condition  was 
inconsistent  with  the  habitat  editor. 
Another  commenter  requested 
clarification  of  the  term  "reasonably 
represented."  ll^s  commenter 
expressed  concern  that  the  condition 
seemed  to  require  trustees  to  collect 
baseline  data,  which  would  defeat  the 
intent  of  requiring  minimal  field 
observation  in  type  A  procedtires. 
Response:  The  Depairtment  has 
reexamined  this  proposed  condition 
regarding  use  of  the  models.  The 
condition  addressed  two  different 
model  assumptions.  First,  the  condition 
addressed  the  assimiption  that  the 
release  did  not  affect  any  small  but 
important  environments  beyond  the 
level  of  spatial  detail  of  the  model. 
Second,  the  condition  addressed  the 
assumption  that  species  biomass  is 
averaged  spatially  and  temporally.  The 
Department  has  concluded  that  if  the 
first  assumption  is  not  reasonable  in  a 
particular  case,  then  the  model  wiU 
most  likely  underestimate,  rather  than 
overestimate,  damages.  Therefore,  the 
Department  has  eliminated  this 
assumption  from  the  conditions  for  use 
listed  in  §  11 .34  of  the  final  rule. 
Instead,  the  Department  has  identified 
the  assumption  in  the  NRDAM/CME 
and  NRDAM/GLE  technical  documents 
as  one  of  the  factors  for  trustees  to 
consider  when  deciding  whether  to  use 
type  A  or  type  B  procedures,  once  they 
'  have  established  that  the  conditions  set 
forth  in  §  11.34  are  met.  See  Section  1, 
Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  dociunents.  The 
Department  has  clarified  the  second 
assumption,  concerning  species 
biomass,  and  included  it  in  §  11.34  as  a 
condition  that  must  be  met  if  trustees 
intend  to  use  the  models  and  obtain  a 
rebuttable  presiunption. 

The  habitat  editor  does  not  conflict 
with  either  of  these  assimiptions.  The 
final  rule  allows  trustees  to  change  the 
habitat  designation  for  an  entire  existing 
grid  cell.  However,  the  rule  does  not 
allow  trustees  to  redraw  the  boundaries 
of  the  grid  cells  or  modify  the  species 


biomass  for  a  particular  habitaL  Evan 
with  correct  habitat  deaignation,  edited 
or  through  the  built-in  designation,  the 
models  may  not  reflect  sm^  habitats  or 
populations  with  densities  that  diffor 
from  the  seasonal  average. 

The  Department  adcnowledges  the 
confusion  generated  by  the  tenn 
"reasonably  represented."  The  term  was 
not  intended  to  require  trustees  to 
conduct  field  surveys  to  collect  baseline 
data.  Instead,  it  was  designed  to  address 
cases  where  information  already  existed 
about  baseline  conditions  and  such  pre- 
existing information  differed 
significantiy  from  the  data  in  the  model. 
Section  11.34(e)  now  simply  provides 
that  a  tnistee  may  not  use  the  models  if 
he  or  she  is  aware  of  reliable  evidence 
that,  for  species  expected  to  represent  a 
significant  portirai  of  the  claim,  the 
species  biomass  is  significantiy  lower 
than  the  species  biomass  assigoed  by 
the  models. 

Cbnunenf :  A  few  comment«s  noted 
that  the  models  may  significantiy 
underestimate  dam^es  when  the 
released  substance  causes  chronic  or 
sublethal  effects,  when  sensitive 
habitats  or  life  stages  are  affected,  when 
jinimalij  aggregate  for  feeding  or 
reproduction,  or  when  long-term  effects, 
such  as  reproductive  impairment  or 
changes  in  food  web  structure,  are 
expected. 

Response:  The  Department 
acknowledges  that  the  tjV^  ^  models 
may  not  acciirately  calculate  total 
damages  in  the  situations  identified  by 
the  commenters.  However,  the 
Department  has  included  provisions  in 
the  final  rule  to  address  these  situations. 
Section  11.35(a)  provides  that  if  a  type 
A  procedure  is  applicable,  trustees  must 
determine  whether  to  use  type  A  or  type 
B  procedures  based  on  an  evaluation  of 
the  model  assumptions  listed  in  Section 
1,  Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents.  One 
of  the  listed  assimiptions  is  that  there 
are  no  affected  environments  beyond 
the  spatial  detail  of  the  models.  This 
assumption  will  alert  trustees  to  the 
potential  for  underestimating  damages 
where  sensitive  habitats  are  affected. 
Another  listed  assumption  is  that 
si>ecies  biomass  is  averaged  spatially 
and  temporally.  This  assumption  will 
alert  trustees  to  the  potential  for 
imderestimating  damages  when  animals 
aggregate.  Finally,  the  rule  explidtiy 
identifies  the  injuries  addressed  by  the 
type  A  models;  therefore,  trustees  will 
have  notice  that  they  will  need  to 
perform  supplemental  type  B 
procedures  ii  they  wish  to  address 
chronic  or  sublethal  biological  injuries. 
Conanent:  Some  commenters  thought 
that  trustees  should  be  allowed  to  use 


the  models  only  if  the  release  is  s  single 
event  These  commenters  expressed 
conosm  that  in  the  absence  of  such  a 
requirement,  trustees  could  use  a  type  A 
procedure  to  assess  one  release  in  a 
midti-refeaae  incident  and  use  type  B 
procedures  to  assess  the  other  releases. 
The  commenters  thought  that  such  a 
practice  would  result  in  double 
counting  because  some  of  the  injuries 
predicted  for  one  release  would  already 
be  accounted  for  in  the  assessment  of 
another  releese.  These  oommenten  also 
thought  thai  the  rule  should  be 
rewritten  to  clarify  that  the  type  A 
models  can  be  applied  only  to  releases 
of  a  single  subetance.  The  commenters 
noted  that  without  this  change,  similar 
doubfe  counting  problems  oculd  arise 
from  multiple  applications  of  the 
models. 

Response:  The  Department  has 
concluded  that  the  model  assumption 
that  the  release  is  a  single  event  need 
not  be  made  a  condition  for  use  of  the 
models.  Instead,  Section  1.  Volume  I  of 
the  technical  dociunents  notes  that  the 
models  assume  that  each  spill  is  an 
independent,  short-term  event. 

Section  11.15(d)  of  the  existing 
regulations  already  prohibits  double 
recovery  of  damages.  In  the  case  of  a 
multi-release  incident,  if  triistees  choose 
to  use  a  type  A  model  for  one  release 
and  then  conduct  type  B  studies  for  the 
other  releases,  they  will  be  required  to 
ensure  that  the  type  B  procedures  do  not 
result  in  double  recovery.  The 
Department  acknowledges  that  in  some 
cases'  it  may  be  difficult  for  trustees  to 
satisfy  this  requirement.  However,  the 
Department  believes  that  in  those  multi- 
release  cases  where  trustees  can  tailor 
their  type  B  studies  to  address  only  the 
effects  of  the  releases  not  assessed  by 
the  type  A  model,  they  should  have  the 
opportunity  to  do  so. 

With  regard  to  releases  of  multiple 
substances,  the  rule  now  provides  that 
trustees  must  select  and  assess  only  one 
of  the  substances  that  was  released.  See 
Appendices  II  and  HI.  This  requirement 
will  eliminate  double  counting 
problems.  In  fact,  toxicity  of  mixtures 
has  been  foimd  to  be  additive  or 
synergistic  in  aquatic  environments  for 
a  wide  variety  of  substances.  See 
Section  4.  Volume  I  of  the  NRDAM/ 
CDvlE  technical  document.  Thus,  this 
requirement  may  actually  result  in 
underestimates  of  damages.  However, 
the  Department  believes  that  in  cases  of 
mixtures  when  the  cost  of  using  type  B 
procedures  is  not  reasonable,  trustees 
should  have  the  option  of  using  a  type 
A  procedure  rather  than  forgoing  all 
compensation. 

Conunent:  A  few  commenters 
addressed  the  use  of  the  models  for 
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substances  not  specifically  identified  in 
the  database.  Some  commenters 
supported  giving  trustees  flexibility  to 
use  the  models  for  such  substances 
provided  that  they  identlRed  a  proxy 
that  was  included  in  the  database  and 
documented  the  reasons  why  the  use  of 
that  proxy  was  appropriate.  Other 
conunenters  expressed  concern  that 
allowing  use  of  proxies  would  add  a 
significant  range  of  discretion  given  the 
number  of  different  physical  and 
chemical  attributes  that  must  be 
considered  when  identifying  a  proxy. 
Some  commenters,  including  one  of  the 
independent  technical  reviewers, 
suggested  that  the  Department  expand 
the  oil  database. 

Response:  The  Department  has 
concluded  that  allowing  the  use  of 
proxies  for  hazardous  substances 
without  significant  guidance  on 
selection  of  such  proxies  would  raise 
serious  concerns  about  the  uniformity 
and  reliability  of  the  type  A  model 
results.  Moreover,  developing  guidance 
on  selection  of  proxies  would  be 
impractical  given  the  extremely  wide 
range  of  hazardous  substances  and  the 
diversity  of  their  relevant  attributes. 
Therefore,  for  chemical  releases, 
trustees  may  only  use  the  models  if  the 
released  material  is  one  of  the  specific 
chemicals  listed  in  the  database. 

As  discussed  in  Section  I.C.  of  this 
preamble,  use  of  the  models  for  oil 
discharges  is  governed  by  NOAA's  OPA 
rule  rather  than  by  today's  final  rule. 
However,  the  Department  notes  that  it 
has  expanded  the  database  to  include  33 
types  of  oils  that  cover  a  broad  range  of 
chemical  and  physical  characteristics. 

Comment:  Some  commenters  stated 
that  trustees  should  be  allowed  to  use 
the  type  A  models  and  obtain  a 
rebuttable  presumption  for  releases  that 
did  not  originate  m,  but  later  migrated 
into,  a  coastal  or  marine  or  Great  Lakes 
environment.  These  commenters  argued 
that  the  type  A  models  could 
accommodate  such  releases.  On  the 
other  hand,  one  commenter  thought  that 
such  use  should  not  be  allowed  because 
there  are  no  data  on  conditions  outside 
the  boundaries  of  the  type  A  models. 

Response:  The  Department  has 
concluded  that  the  type  A  models  can 
produce  reliable  damage  figures  for 
releases  that  do  not  originate  in,  but  do 
migrate  within,  the  boundaries  of  the 
models  provided  that  the  user  supplies 
appropriate  data  inputs  So  long  as  the 
user  supplies  data  inputs  that  reflect 
conditions  at  the  point  that  the 
substance  enters  the  model  boundaries, 
the  models  are  |ust  as  capable  of 
computing  reliable  damages  as  they 
would  be  if  the  release  had  actually 
staried  at  that  point.  In  such  cases,  the 


models  will  start  their  simulations  at  the 
point  that  the  released  substance  enters 
water  within  a  geographic  region 
represented  in  the  models.  The  only 
potential  problem  is  that  the  models 
will  not  account  for  the  effects  produced 
before  the  release  entered  the  model 
boundaries,  a  consideration  that  may 
support  use  of  type  B  procedures  in 
some  cases.  However,  the  Department 
t)elieves  trustees  should  have  the  option 
of  using  the  models  to  assess  such 
releases  when  the  cost  of  performing 
type  B  procedures  to  develop  a  more 
complete  damage  hguie  is  not 
reasonable. 

Therefore,  the  rule  allows  trustees  to 
use  the  models  for  releases  that  occur 
outside  the  boundaries  of  the  models  so 
long  as  the  user-supplied  inputs 
appropriately  reflect  conditions  at  the 
point  that  the  substance  entered  such 
waters  rather  than  the  point  of  the 
original  release.  Appendices  II  and  III 
specify  that  when  using  the  models  for 
releases  that  originate  on  land  or  outside 
the  model  databases,  trustees  must 
adjust  the  data  inputs. 

Comment:  One  commenter  said  that 
the  definition  of  "minor"  was  vague,  but 
supported  the  Department's  discussion 
of  it  and  the  proposal  to  allow  trustees 
discretion  to  de^ne  "minor"  on  a  case- 
by-case  basis.  Other  commenters, 
including  one  of  the  independent 
technical  reviewers,  thought  that  the 
Department  should  define  "minor."  One 
commenter  suggested  that  the  rule 
require  trustees  to  justify  their 
determination  of  whether  a  release  is 
minor  with  scientific  documentation. 
Another  comment  recommended  the 
Department  define  "minor"  based  on 
spill  size,  prediction  of  affected  area,  or 
resulting  damase  estimates. 

Response:  In  light  of  Congressional 
intent  to  restrict  use  of  type  A 
procedures  to  minor  releases  and  after 
considerable  analysis  and  deliberation, 
the  Department  has  decided  to  impose 
a  specific  dollar  cut-off  for  use  of  the 
models  to  obtain  a  rebuttable 
presumption.  The  final  rule  provides 
that  if  the  model  output  indicates 
damages  in  excess  of  $100,000,  then 
trustees  who  wish  to  obtain  a  rebuttable 
presumption  must  either:  (1)  limit  the 
portion  of  their  claim  calculated  with 
the  type  A  procedure  to  $100,000;  or  (2) 
compute  all  damages  using  type  B 
procedures.  The  Department  believes 
this  provision  establishes  an  appropriate 
standard  of  fairness  for  allowing  trustees 
to  receive  a  rebuttable  presumption  for 
damages  calculated  by  the  NRDAM/ 
CME  or  NRDAM/GLE  given  the  current 
level  L>f  experience  with  these  models. 

The  language  and  legislative  history 
of  CERCLA  indicate  that  Congress 


intended  the  type  A  procedures  as  a  tool . 
for  obtaining  a  rebuttable  presumption 
in  cases  of  minor  releases.  Thus,  the 
Department  included  a  provision  in  the 
proposed  rules  that  prohibited  trustees 
from  using  the  models  to  obtain  a 
rebuttable  presumption  unless  the 
release  was  minor.  The  proposed  rule 
provided  no  definition  of  "minor."  and 
the  Department  indicated  in  the 
preamble  to  the  proposed  rules  that  it 
had  been  unable  to  develop  a  uniform 
standard  for  all  substances  and  areas 
encompassed  by  the  models.  See  59  PR 
at  40330  and  63313.  However,  after 
reviewing  the  comments,  the 
Department  has  concluded  that  given 
the  significance  of  this  term  and  the  fact 
that  type  A  procedures  were  intended  as 
simplified  procedures  requiring  limited 
analysis  by  trustees,  it  is  appropriate  to 
provide  clear  giiidance. 

The  Department  evaluated  a  number 
of  different  approaches  to  defining 
"minor."  First,  the  Deptutment 
reviewed  the  language  and  legislative 
history  of  CERCLA.  The  Senate  Report 
that  accompanied  the  predecessor  bill  to 
CERCLA  states: 

[A]  •implifled  type  of  regulaUon  is 
necessary  to  efiisctively  deal  with  damage 
assessment  in  most  "minor"  releases  of 
hazardous  materials  *  *  *.  The  other  type  of 
regulations  [type  B]  would  be  employed  in 
large  or  unusually  damaging  releases  and 
would  be  used  to  guide  the  site-speciflc 
damage  assessment.  S.  Rep.  No.  96-848  at  86, 

However,  nothing  in  the  legislative 
history  indicates  what  Congress  meant 
by  "minor." 

Next,  the  Department  considered 
basing  the  definition  on  the  technical 
limitations  of  the  NRDAM/CME  and  the 
NRDAM/GLE  for  modeling  large  or 
highly  toxic  spills.  However,  sensitivity 
analyses  of  the  models  failed  to  reveal 
any  clear  stages  at  which  the  model 
assimiptions  became  invalid. 

The  uepartment  then  considered 
relying  upon  existing  standards 
developed  in  other  contexts  of 
environmental  law.  The  U.S.  Coast 
Guard  has  developed  a  volume-based 
system  for  classifying  oil  spills  for 
purposes  of  spill  response.  See  40  CFR 
300.5  (minor  discharge  of  oil  is  one  of 
less  than  1,000  gallons  to  inland  waters 
or  10,000  gallons  to  coastal  waters).  The 
U.S.  Enviroiunental  Protection  Agency 
(EPA)  is  responsible  for  developing  a 
parallel  rating  system  for  hazardous 
substance  spill  response.  While  EPA  has 
developed  a  qualitative  system,  this 
system  does  not  provide  the  type  of 
clear,  quantitative  limits  that  the 
Department  believes  are  needed  in  this 
context.  See  40  CFR  300.5  (minor 
release  of  hazardous  substance  is  one 
that  poses  minimal  threat  to  public 


health  or  welfare  of  the  U.S.  or  the 
environment). 

Next,  the  £>epartment  considered 
basing  a  definition  of  minor  on  the  point 
at  which  type  B  procedures  can  no 
longer  be  performed  at  a  reasonable 
cost.  However,  because  trustees  have 
rarely  pursued  damage  claims  for 
smaller  spills,  the  Department  was 
unable  to  develop  reliable  estimates  of 
the  cost  of  conducting  type  B 
procedures  in  such  cases. 

Therefore,  the  Department  was  left  to 
make  this  policy  decision  about  the 
upper  limit  on  applicability  of  type  A 
procedures  without  the  benefit  of  clear 
empirical  standards  or  legal  precedents. 
The  Department  has  chosen  to  base  this 
limit  on  its  sense  of  when  it  is  no  longer 
"fair"  to  allow  trustees  to  obtain  a 
rebuttable  presumption  using  the 
NRDAM/CME  or  NRDAM/GLE  as 
opposed  to  performing  type  B 
pnxiedures.  The  Department  believes 
that,  given  the  current  level  of 
experience  with  these  models,  $100,000 
represents  a  reasonable  cut-off  for  their 
use.  As  more  experience  is  gained  with 
these  models,  the  Department  will 
reconsider  this  cut-off  in  future  biennial 
reviews.  Further,  because  this  regulatory 
cut-off  is  based  on  considerations  of 
fairness  rather  than  the  inherent 
reliability  of  the  models,  the  Department 
wishes  to  emphasize  that  although  use 
of  the  models  to  calculate  damages 
above  $100,000  is  not  entitled  to  a 
rebuttable  presumption,  such  use  may 
nonetheless  be  appropriate  in  other 
contexts,  such  as  settlement 
negotiations  or  litigation  without  the 
benefit  of  the  rebuttable  presumption. 

Finally,  the  Department  recognizes 
that  in  some  instances  the  models  may 
project  damages  in  excess  of  $100,000. 
yet  it  may  not  be  reasonable  to  perform 
type  B  procedures.  The  Department 
believes  that  trustees  should  he  allowed 
the  option  of  claiming  damages  up  to 
$100,000  in  such  cases  instead  of 
forgoing  all  compensation.  Therefore, 
the  Department  has  eliminated  the 
proposed  rule  condition  that  type  A 
procedures  only  be  used  for  minor 
releases  and  instead  imposed  a  cap  on 
the  level  of  damages  that  trustees  can 
claim  through  use  of  a  type  A  procedure 
and  still  obtain  a  rebuttable 
presumption. 

Comment:  Several  commenters 
thought  that  the  proposed  condition 
requiring  uniform  subsurface  currents 
would  render  the  NRDAM/CME 
inapplicable  to  all  spills  in 
Massachusetts,  New  Hampshire,  and 
Maine. 

Response:  The  Department 
acknowledges  that  the  condition 
regarding  subsurface  ciurents  may  limit 


the  applicability  of  the  NRDAM/CME  in 
some  drcumstanoes  but  notes  that  it 
does  not  render  the  model  inapplicable 
to  all  locations  where  subsurface 
currents  are  not  uniform.  The  models 
use  vertically  averaged  currents  and 
assume  that  the  speed  and  direction  of 
horizontal  transport  is  imiform  over 
depth  at  a  specific  latitude  and 
longitude.  "The  models  do  include 
randomized  motion  in  the  vertical 
dimension,  but  not  directed  motion.  The 
vertically  averaged  current  is  essentially 
a  current  that  provides  the  correct  net 
transport  averaged  vertically.  If  the 
transport  of  the  released  substance 
caimot  be  reasonably  represented  by  a 
vertically  averaged  current,  then  the 
NRDAM/CME's  projections  may  not  be 
reliable.  For  example,  substances  with 
high  densities,  such  as  sulfuric  acid, 
may  sink  rapidly  through  the  water 
column  so  that  the  principal  mass  is 
trans{>orted  in  the  direction  of  the 
subsurface  current.  However,  in  many 
cases,  such  as  when  a  substance  remains 
at  or  near  the  surface  or  sinks  slowly, 
subsurface  currents  will  not  affect  the 
fate  of  the  spilled  substance.  In  these 
cases  the  model  can  reliably  predict 
damages.  Therefore,  the  rule  allows 
trustees  to  use  the  NRDAM/CME.  even 
if  subsiu'face  currents  are  not  uniform, 
so  long  as  they  are  not  expected  to 
significantly  affect  the  level  and  extent 
of  injuries. 

D.  User-Supplied  Information 

Comment:  Several  commenters 
suggested  changes  to  the  proposed 
models  and  rules  that  would  require 
trustees  to  confirm  injury.  These 
commenters  asserted  that  the  proposed 
models  merely  assvune  injury  and  that 
the  proposed  rules  inappropriately 
failed  to  require  field  verification  of  this 
assumption.  The  commenters  noted  that 
CERCLA  limits  recovery  to  damages  that 
"result  from"  a  release.  These 
commenters  argued  that  this  limitation 
requires  that  trustees  conduct  field 
studies  that  prove  that  an  injury  actually 
occurred  and  that  it  was  caused  by  the 
release  in  question. 

A  number  of  commenters  thought  that 
Congress  intended  traditional  tort  law 
standards  of  causation  to  apply  to 
natural  resoiut»  damage  cases  and  cited 
case  law  in  support  of  this  position. 
Some  commenters  noted  that  Ohio  v. 
Interior  rejected  a  challenge  to  the 
Department's  strict  acceptance  criteria 
for  determining  injury  under  the  type  B 
procedures  and  upheld  the 
Department's  interpretation  that 
CERCLA  adopted  traditional  causation 
standards.  880  F.2d  at  471.  The 
commenters  stated  that  CERCLA  does 
not  create  a  different  standard  of  proof 


of  causation  when  type  A  procedures,  as 
opposed  to  type  B  procedures,  are  used. 

Several  commenters  observed  that 
CERCLA  calls  for  type  A  procedures 
that  involve  "minimal"  rather  than  "no" 
field  observation.  The  commenters 
thought  that  the  Department  was 
engaging  in  she«'  speculation  when  it 
asserted  in  the  Augtist  8, 1994,  notice  of 
proposed  rulemaking  that  requiring 
confirmation  of  injury  in  type  A 
assessments  would  be  unduly 
burdensome.  Finally,  the  commenters 
stated  that  none  of  the  steps  that 
trustees  must  take  before  applying  a 
type  A  model,  including  the 
Preassessment  Screen  Determination, 
satisfy  the  required  standard  of 
causation. 

Response:  The  type  A  models  do  not 
"assiune"  that  injury  occurs.  Using  both 
the  information  provided  by  the  trustees 
and  the  biological  and  environmental 
information  about  the  spill  site 
contained  in  the  model  databases,  the 
models  perform  millions  of  calculations 
to  determine  whether  or  not  the  release 
has  caused  an  injury.  The  models 
project  the  distribution  of  the  released 
substance  over  space  and  time,  track  the 
changing  toxicity  of  the  substance  over 
that  space  and  time,  and  simulate  the 
movements  of  biota  throughout  the  area 
around  the  release.  The  models  only 
conclude  that  injury  has  occurred  if 
biota  are  exposed  to  the  released 
substance  at  concentrations  and 
durations  that  exceed  acute  toxicity 
thresholds.  If  such  thresholds  have  not 
been  exceeded,  the  models  conclude 
that  there  has  been  no  injur\'.  The 
models  can  and  have  projected  that  no 
injury  resulted  from  particular  releases. 
In  such  cases,  the  models  determine  that 
damages  equal  zero. 

The  issue  is  not  whether  the 
Department  is  attempting  to  excuse 
trustees  from  their  legal  requirement  to 
prove  causation:  the  Department  agrees 
that  trustees  must  demonstrate  that 
injury  resulted  from  a  release.  Rather, 
the  issue  is  whether  trustees  should  be 
allowed  to  use  the  type  A  models  to 
make  that  demonstration.  The 
Department  believes  that  it  is 
appropriate  to  allow  trustees  to  use  a 
type  A  model  to  demonstrate  injury 
without  on-site  verification  of  the  model 
projections. 

There  is  a  tension  Ijetween  the 
statutory  provision  requiring  trustees  to 
demonstrate  that  injury  "resulted  from" 
a  release  and  the  provision  requiring  the 
development  of  simplified  assessment 
procedures  that  involve  "minimal  field 
observation."  As  noted  in  the  cases 
cited  by  commenters,  the  requirement 
that  trustees  demonstrate  that  injury 
resulted  from  the  release  indicates  that 
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Congress  intended  that  natural  resource 
damage  liabilitv  be  compensatory  PRPs 
are  to  be  held  liable  not  just  because 
they  are  responsible  for  a  release  but 
because  they  are  responsible  for  a 
release  that  caused  an  adverse  effect.  On 
the  other  hand,  by  requiring  the 
development  of  type  A  procedures. 
Congress  recognized  that  assessment 
work  can  be  expensive  and  time- 
consuming.  In  the  case  of  minor 
releases,  it  is  often  not  cost-effective  or 
feasible  to  conduct  more  than  minimal 
field  observations.  The  Department  has 
struggled  to  resolve  the  tension  between 
these  two  statutory  requirements  by 
developing  type  A  procedures  that  rely 
on  computer  models  to  predict  actual 
site-specific  effects  to  the  maximum 
extent  practicable  but  do  not  require  on- 
site  verification  of  the  models'  injury 
predictions. 

Although  the  regulations  do  not 
require  trustees  to  verify  the  injury 
projections  of  the  type  A  models,  they 
do  require  trustees  who  use  a  type  A 
model  to  make  several  determinations 
that  require  field  observations.  Before 
trustees  can  proceed  with  a  type  A 
procedure,  they  must  perform  a 
Preassessment  Screen  Determination  in 
which  they  establish  if  assessment  work 
is  warranted.  Existing  §  11.23(e)  requires 
trustees  to  make  a  preliminary 
determination  that  the  following 
conditions  have  been  met: 

A  release  of  a  hazardous  substance  has 
occurred;  Natural  resources  under  their 
trusteeship  have  been  or  are  likely  to  have 
been  adversely  affected; 

The  quantity  and  concentration  of  the 
released  substance  is  sufficient  to  potentially 
cause  injury; 

Data  sufficient  to  pursue  an  assessment  can 
be  obtained  at  a  reasonable  cost;  and 

Response  actions  will  not  sufficiently 
remedy  the  injury. 

If  the  trustees  determine  that  these 
conditions  are  met.  they  must  then 
demonstrate  that  the  released  substance 
entered  the  water,  which  is  the  only 
pathway  considered  by  the  models. 
Trustees  must  develop  information  on 
ambient  environmental  conditions  at 
the  site  of  the  release  and  on  the  extent 
of  response  actions.  Also,  trustees  must 
evaluate  whether  potentially  affected 
resources  are  addressed  by  the  model. 

The  Department  agrees  that  these 
determinations  in  and  of  themselves  do 
not  establish  causation.  They  are  not 
intended  to  do  so;  causation  is 
demonstrated  by  the  models.  However, 
these  determinations  do  fulfill  the 
standard  of  minimal  field  observations. 
The  Department  notes  that  Congress 
chose  to  use  the  word  "observations" 
rather  than  "studies,"  "surveys,"  or 
"analyses."  Therefore,  the  Department 


interprets  minimal  field  observations" 
to  be  information  that  is  readily  or 
routinely  collected  following  a  release. 
The  Departmerlt  rejects  the  argument 
that  the  language  of  CERCLA  requires 
on-site  verification  of  causation,  since 
observations  would  often  be  inadequate 
to  determine  causation.  For  example, 
the  released  substance  may  sink  or 
disperse  into  the  water  column, 
precluding  visual  methods  for 
documenting  pathways  and  exposure. 
Furthermore,  the  potentially  exposed 
resources  may  be  difficult  and  costly  to 
sample  (e.g.,  endangered  species, 
marine  mammals,  or  subtidal 
organisms).  In  other  instances,  the 
persistence  of  the  substance,  or  the 
remote  location  of  the  release,  may 
prevent  trustee  scientists  from  reaching 
the  spill  site  in  a  timely  manner  to 
conduct  assessment  work. 

Moreover,  today's  final  rule  does  not 
establish  a  new  standard  for  proof  of 
causation.  The  regulations  did  not 
require  trustees  to  verify  the  injury 
projections  of  the  original  NRDAM/ 
CME.  The  existing  regulations  require 
trustees  to  confirm  exposure  before 
implementing  type  B  studies,  but  not 
type  A  procedures.  Today's  final  rule 
does  include  language  in  §  11.31(c)(1) 
clarifying  that  the  confirmation  of 
exposure  requirement  only  applies  to 
type  B  procedures.  The  original  type  A 
rule  contained  the  same  substantive 
provision,  only  worded  differently.  See 
52  FR  at  9064.  This  final  rule  simply 
rewords  and  relocates  the  existing 
provision. 

Even  when  trustees  use  type  B 
procedures,  there  are  some 
circumstances  under  which  the  existing 
regulations  allow  them  to  use  models  to 
determine  injury  to  surface  water, 
groundwater,  and  air.  See  43  CFR 
11.64(b)(6),  11.64(c)(8).  and  11.64  (d)(2). 
The  existing  regulations  also  allow 
trustees  who  perform  type  B  procedures 
to  use  models  to  demonstrate  that  a 
groundwater  or  air  pathway  exists 
between  the  site  of  the  release  and 
injured  biological  resources.  .See  43  CFR 
11.63(c)(5)(ii)(C)  and  11.63(d)(4). 
Demonstration  of  a  pathway  is  an 
integral  part  of  establishing  causation. 

The  Department  acknowledges  that 
the  existing  regulations  do  not  explicitly 
allow  trustees  who  use  type  B 
procedures  to  demonstrate  biological 
injury  based  on  models  alone.  However, 
as  Ohio  V.  Interior  recognized,  the 
language  and  legislative  history  of 
CERCLA  are  ambiguous  as  to  the 
standard  of  proof  of  causation.  880  F.2d 
at  470.  Nothing  in  the  statutory  language 
prohibits  the  Department  from 
establishing  different  standards  of  proof 
of  causation  under  type  A  and  type  B 


prot:edures.  and  the  Department 
believes  that  in  light  of  the  statutory 
description  of  type  A  procedures, 
different  standards  are  warranted.  In 
fact,  as  discussed  above,  the  legislative 
history  of  CERCLA  suggests  that  the 
Department  would  have  been  justified 
in  developing  a  look-up  table  or 
compensation  formula  as  a  type 
Aprocedure.  Instead,  the  type  A  models 
use  both  site-specific  information 
provided  by  the  trustees  and  biological 
and  environmental  information  about 
the  spill  site  contained  in  the  databases 
to  approximate  more  precisely  the 
actual  effects  of  the  release. 

Finally,  the  Department  notes  that  the 
final  rule  has  been  revised  to  require 
trustees  to  perform  a  preliminary 
application  of  the  model  and  make  the 
results  available  for  public  comment 
before  presenting  a  damage  claim. 
Therefore,  PRPs  will  have  an 
opportunity  to  evaluate  the  injury 
projections.  They  can  then  decide 
whether  they  have  information  that 
indicates  that  the  projections  are  wrong 
and  that  the  user  inputs  need  to  be 
modified  or  that  type  B  procedures 
should  be  used. 

Comment:  The  Department  received 
several  comments  on  the  wind  inputs. 
Some  commenters  expressed  concern 
about  the  adequacy  of  the  proposed  rule 
language  allowing  trustees  to  supply 
one  set  of  wind  data  for  a  30-day  period. 
These  commenters  noted  that  wind  data 
were  critical  to  correct  functioning  of 
the  models  and  requested  that  trustees 
be  required  to  supply  actual  hourly 
data.  One  commenter  noted  that  such 
data  are  readily  available  from  the 
National  Climatic  Data  Center.  These 
commenters  also  thought  that  actual 
wind  data  should  be  supplied  for  the 
entire  duration  of  the  model  application 
because  of  gross  oversimplifications  in 
the  data  supplied  by  the  models  when 
the  user-supplied  wind  data  run  out. 
One  of  the  independent  technical 
reviewers  suggested  that  users  be 
allowed  to  enter  wind  data  in  their 
choice  of  units. 

Response:  The  Department  agrees  that 
one  set  of  wind  data  for  an  entire  30-day 
period  may  not  be  adequate  in  all  cases. 
Trustees  are  free  to  supply  hourly  wind 
data;  however,  the  Department  also 
believes  that  requiring  trustees  to  do  so 
in  all  cases  would  be  onerous. 
Therefore,  the  Department  has  modified 
the  final  rule  to  require  trustees  to 
supply  data  on  prevedling  wind 
conditions  for  each  day  of  the  30-day 
period.  Recognizing  that  the  type  A 
procedures  were  intended  to  provide 
simplified  procedures  requiring 
minimal  analysis  by  trustees,  the 
Department  has  concluded  that  it  is 


appropriate  to  establish  a  uniform  time 
frame  for  entry  of  wind  data.  Wind 
speed  and  direction  are  most  relevant  to 
the  simulation  of  the  surface  trajectory. 
Released  substances  will  generally  only 
float  for  a  few  days  or  weeks  before  they 
sink  or  go  ashore.  Therefore,  the 
Department  believes  that  30  days  is  an 
appropriate  time  frame  for  the  vast 
majority  of  releases  to  which  the  type  A 
models  will  be  appUed.  Users  are  free  to 
supply  more  than  30  days  worth  of 
wind  data  if  they  choose  but  are  not 
required  to  do  so.  If  a  simulation 
continues  past  30  days  and  the  user  has 
only  supplied  30  days  worth  of  data,  the 
models  will  supply  climatological  wind 
data.  With  regard  to  the  units  of 
measiuement  for  wind  data,  the 
Department  notes  that  users  are  allowed 
to  enter  wind  data  meastu«d  either  in 
knots  or  in  meters  per  second.  The 
Department  believes  this  provides  users 
with  appropriate  flexibility. 

Conunent:  Several  commenters 
addressed  the  currents  inputs  to  the 
proposed  NRDAM/CME.  Some 
commenters,  including  a  few  of  the 
independent  technical  reviewers,  found 
it  difficult  to  enter  currents  data  and 
suggested  that  default  values  be  made 
available.  On  the  other  hand,  one 
commenter  thought  that  the  tool  for 
supplying  currents  data  in  the  proposed 
NRDAM/CME  was  already  too 
simplistic.  One  of  the  independent 
teclmical  reviewers  noted  a  "bug"  in  the 
program. 

Response:  Currents  have  a  profoimd 
impact  on  the  physical  fate  of  spilled 
substances  and  are  highly  variable. 
Provision  by  the  model  of  a  single  set 
of  default  values  for  currents  would 
adversely  affect  the  reliabihty  of  the 
model.  TTierefore.  the  Department 
believes  it  is  appropriate  to  require 
users  to  supply  some  level  of  site- 
specific  data  on  currents.  However,  the 
Department  is  also  committed  to 
ensuring  that  the  NRDAM/CME  remain 
accessible  to  a  wide  range  of  potential 
users  and,  thus,  recognizes  the  need  to 
avoid  excessively  complicated  user 
inputs.  The  Department  has  revised  the 
currents  entry  tool  to  make  it  easier  to 
use  and  to  correct  the  "bug."  The 
Department  has  also  provided 
additional  guidanpe  on  developing  and 
entering  currents  files  in  Volume  II  of 
the  NRDAM/CME  technical  document. 

Comment:  Some  commenters  objected 
to  the  proposed  provision  allowing 
trustees  to  decide  whether  or  not  to 
have  the  models  consider  ice  cover. 
These  commenters  stated  that  the  rule 
should  require  trustees  to  have  the 
models  consider  ice  cover  if  ice  is 
present  during  or  after  the  release. 


Response:  The  Department  beUeves 
that  the  ice  model  contained  in  the 
NRDAM/CME  and  NRDAM/GLE 
reasonably  reflects  average  ice 
conditions.  However,  the  Department 
has  modified  the  final  rule  to  provide 
that  when  trustees  have  reliable 
evidence  that  ice  was  not  present  at  the 
spill  site,  they  must  disable  the  ice 
modeling  function. 

Conunent:  A  few  commenters 
addressed  the  data  inputs  for  response 
actions.  One  commenter  thought  that 
the  models  should  take  into  account  the 
effects  of  spill  prevention  and 
containment  measures  required  under 
OPA  and  other  laws.  Some  commenters 
stated  that  trustees  should  only  be 
required  to  supply  the  volume  of  the 
released  substance  that  was  removed 
diiring  the  first  24  hours  after  the 
release.  These  commenters  noted  that 
the  types  of  acute  effects  considered  by 
the  models  should  have  occurred  witMn 
that  first  24-hour  period. 

Some  commenters  thought  that 
limiting  the  data  inputs  to  the  first  24 
hours  would  also  alleviate  the  problem 
with  the  NRDAM/CME  identified  in  the 
December  8, 1994,  preamble.  In  that 
preamble,  the  Department  noted  that 
there  may  be  cases  where  the  proposed 
NRDAM/CME  would  not  subtract  the 
full  volume  removed  even  though  users 
had  provided  full  and  accurate 
information  about  removal  actions.  This 
problem  arose  because  the  proposed 
model  required  users  to  specify  the 
location  and  time  frame  of  the  removal. 
The  proposed  model  then  subtracted  the 
mass  removed  at  the  time  and  location 
specified  by  the  user.  If  the  user 
specified  that  mass  was  removed  from  a 
location  before  the  time  that  the  model 
projected  the  sidistance  would  reach 
that  location,  then  the  model  was 
unable  to  subtract  any  removed  mass. 
See  59  FR  at  63307-08.  Another 
commenter  expressed  concern  about 
this  problem  and  suggested  modifying 
the  NRDAM/CME  so  that  in  such  a 
situation  the  volume  of  the  released 
substance  actually  removed  would  be 
subtracted  from  the  nearest  location 
where  the  model  predicted  that  an 
equivalent  volvime  of  the  substance 
could  be  foxmd  at  that  time. 

Response:  The  final  rule  and  models 
do  account  for  the  effects  of  successful 
spill  prevention  and  containment 
measures.  The  models  calculate 
damages  only  for  the  volume  of 
substance  that  entered  the  water,  was 
not  removed,  and  caused  injury. 
Therefore,  any  material  prevented  from 
entering  the  water  as  a  result  of 
voluntary  or  mandatory  spill  prevention 
or  containment  measures  would  not  be 
considered  by  the  models. 


With  regard  to  entry  of  data  on 
removal  that  occurred  more  than  24 
hours  after  the  initial  release,  the  final 
rule  requires  trustees  to  specify  the  time 
of  the  removal.  TherefcM«,  even  for 
injiuies  that  do  occur  within  the  first  24 
hours,  entry  of  the  total  volume 
removed  would  not  resuh  in  an 
underestimate  of  damages  because  the 
models  will  take  into  consideration  that 
the  ranoval  did  not  occur  entirely 
within  the  first  24  hours.  The 
Department  assumes  that  the 
commenter's  concern  is  that  the  models 
will  imderestimate  damages  if  they 
subtract  the  entire  volume  removed 
because  only  the  removal  during  the 
first  24  hours  would  reduce  the 
likelihood  of  acute  injury.  However,  not 
all  direct  effects  consid«ed  by  the 
models  will  occur  within  the  first  24 
hours  after  the  release. 

To  address  the  problem  identified  in 
the  December  1994  preamble,  the 
Department  has  modified  the  final  rule 
language  addressing  the  required  data 
input  for  response  actions.  Appendix  n 
now  states  that  when  developing  the 
data  input  on  response  actions,  trustees 
must  specify  a  geographic  area  that 
encompasses  the  entire  stirface  water 
and  shoreline  area  over  which  the 
spilled  substance  was  likely  to  have 
spread.  This  requirement  should  ensure 
that  the  NRDAM/CME  will  subtract  the 
full  voliune  of  spilled  material  that  was 
removed  during  response. 

Comment:  Numerous  commenters 
addressed  whether  users  should  be 
allowed  to  modify  the  model  databases. 
One  commenter  suggested  that  the 
models  would  be  too  labor-intensive  if 
trustees  were  expected  to  edit  numerous 
databases.  However,  most  commenters 
supported  retaining  the  habitat  editor  in 
the  final  version  of  the  models,  noting 
the  prevalence  of  default  values  in  the 
habitat  database.  Some  commenters. 
including  one  of  the  independent 
technical  reviewers,  stated  that  the 
Department  should  continuously  update 
the  model  databases  to  ensure  that  they 
reflect  current  information.  Other 
commenters  expressed  doubt  that  the 
Department  could  conduct  such  updates 
in  a  timely  manner.  These  commenters 
thought  that  model  accuracy  would  be 
increased  if  trustees  were  allowed  to 
edit  not  only  the  habitat  designations 
but  also  other  data  such  as  species 
biomass,  baseline  fishing  mortality 
rates,  commercial  fish  prices,  and 
restoration  costs.  These  commenters 
noted  that  PRPs  would  be  protected 
from  potential  misuse  of  the  editing 

feature  by  trustees  because  the  input 
data  would  be  subject  to  challenge. 

Some  commenters  recommended 
various  mechanisms  for  allowing  users 
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to  substitute  more  precise  or  up-to-date 
site-specific  information.  For  example, 
one  commenter  suggested  creating  an 
administrative  process  for  obtaining 
variances  from  the  model  parameters  or 
data. 

Response:  The  Department 
acknowledges  that  allowing  users  to 
revise  the  models'  databases  would 
enable  fine-tuning  to  better  reflect  site- 
specific  conditions.  On  the  other  hand. 
Congress  specifically  mandated  the 
development  of  type  A  procedures  to 
simplify  assessments  and  minimize 
fieldwork.  The  more  trustees  are 
expected  to  edit  the  model  databases, 
the  less  the  type  A  procedures  fulfill 
this  mandate  and  the  closer  such 
procedures  approach  the  data-gathering 
requirements  of  type  B  procedures. 

Therefore,  the  Department  has 
decided  to  allow  trustees  to  modify, 
under  some  circumstances,  the  models' 
default  values  for  water  temperature, 
total  suspended  sediment 
concentrations,  mean  settling  velocity  of 
suspended  solids,  air  temperature,  and 
habitat  type.  However,  trustees  may  not 
make  any  additional  modifications  to 
the  databases  if  they  intend  to  obtain  a 
rebuttable  presumption. 

The  proposed  rules  included 
provisions  allowing  trustees  to  supply 
site-specific  values  for  water 
temperature,  total  suspended  sediment 
concentrations,  mean  settling  velocity  of 
suspended  solids,  and  air  temperature. 
The  Department  continues  to  believe 
that  these  parameters  are  highly  variable 
and  can  profoundly  affect  the  physical 
fate  of  released  substances.  Therefore, 
trustees  should  be  allowed  to  change  the 
default  values  for  these  parameters  if 
thev  have  more  accurate  data. 

The  Department  has  also  concluded 
that  retention  of  the  habitat  editor  is 
appropriate  given  the  importance  of 
habitat  designations  to  the  total  damage 
figure  and  the  prevalence  of  default 
habitat  designations  in  the  models. 
Also,  despite  specific  solicitations  in 
both  notices  of  proposed  rulemaking, 
relativelv  few  commenters  supplied 
revised  habitat  information  to  the 
Department  and  some  State  commenters 
specifically  stated  that  they  had  been 
unable  to  review  the  habitat 
designations. 

The  Department  does  not  believe  that 
the  habitat  editor  requires  excessive 
effort  to  operate.  First,  trustees  are  not 
required  to  edit  habitat  designations. 
Second,  while  the  task  could  be 
substantial  if  a  single  user  attempted  to 
edit  the  large  regions  covered  by  the 
models,  it  is  not  so  labor  intensive  for 
the  area  actually  affected  by  any  single 
spill  The  Department  also  notes  that 
trustees  often  perform  habitat  mapping 


as  part  of  pre-spill  planning,  which 
should  further  expedite  habitat  editing. 
Once  edited,  the  revised  habitat 
designations  may  be  saved  within  the 
models  and  used  again  for  future  model 
applications.  However,  trustees  who 
save  such  redesignations  would  still 
need  to  justify  those  redesignations  in 
any  future  Assessment  Plans. 

with  regard  to  other  model  databases, 
the  Department  beUeves  that  allowing 
additional  editing  would  undermine 
Congress'  intent  for  developing  type  A 
procedures.  Allowing  other  edits  would 
require  users  to  make  additional 
conforming  changes  that  would 
complicate  use  of  the  models.  For 
example,  changing  the  fisheries  biomass 
or  parameters  would  require 
recalculation  of  egg  and  larval 
abundance  using  the  model  equations. 
Changing  wildlife  abundances  would 
require  recalculation  of  lost  wildlife 
viewing  values. 

The  final  rule  no  longer  requires  use 
of  the  type  A  models.  TTierefore,  when 
trustees  have,  or  are  provided  with, 
evidence  that  the  model  databases  are 
inaccurate  for  a  specific  incident,  they 
are  free  to  use  type  B  procedures, 
provided  they  can  do  so  at  a  reasonable 
cost.  When  trustees  or  PRPs  already 
have  site-specific  information  indicating 
that  model  data  are  inaccurate,  the  cost 
and  effort  associated  with  conducting 
type  B  procedures,  and  in  turn  the  need 
for  a  type  A  procedure,  should  be 
reduced. 

The  Department  does  not  have  the 
resources  available  to  support  an 
administrative  process  for  reviewing 
petitions  for  variances  from  the 
computer  model  parameters  or 
databases.  However,  the  Department  is 
statutorily  required  to  review  and 
update  the  models  every  two  years  and. 
thus,  will  be  incorporating  more  up-to- 
date  information  as  it  becomes 
available.  Also,  the  Department  notes 
that  the  models  already  update  the 
compensable  value  and  restoration  cost 
databases  to  account  for  inflationary 
effects  through  application  of  the 
implicit  price  deflator.  Finally,  the 
Department  notes  that  while  the  results 
of  model  runs  made  with  customized 
changes  beyond  those  identified  in  the 
rule  would  not  receive  the  rebuttable 
presumption  for  damage  claims  made 
under  CERCI^,  they  may  nonetheless 
be  reliable  and  useful  in  other  contexts, 
such  as  settlement  negotiations  or 
litigation  without  the  benefit  of  the 
rebuttable  presumption. 

Comment:  A  few  commenters 
addressed  the  implicit  price  deflator 
data  input.  In  response  to  the 
Department's  solicitation  of  comment 
on  whether  the  proposed  rules  should 


be  modified  to  require  trustees  to  supply 
the  implicit  price  deflator  for  the  Gross 
Domestic  Product  (GDP)  instead  of  that 
for  the  Gross  National  Product  (GNP), 
one  commenter  indicated  that  use  of  the 
implicit  price  deflator  for  the  GNP 
should  be  retained.  Another  commenter 
stated  that  the  Department  should 
change  the  base  year  from  1987  to  1992. 

Response:  The  Department  has 
decided  to  retain  the  GNP  implicit  price 
deflator  as  the  index  with  which  to 
adjust  past  dollar  amounts  to  current 
dollar  equivalents.  Because  GNP  refers 
to  income  that  is  available  to  U.S. 
residents,  it  is  appropriate  for  analyses 
that  are  related  to  the  use  of  that 
income,  such  as  expenditxu«s  for 
environmental  restoration.  GDP,  on  the 
other  hand,  refers  to  income  that  is 
derived  from  production  within  the 
U.S.,  regardless  of  whether  that  income 
is  available  to  U.S.  residents  or  accrues 
to  non-U. S.  residents.  For  more 
information  regarding  GNP  and  GDP, 
readers  are  referred  to  the  August  1991 
issue  of  the  Survey  of  Current  Business 
available  from  the  Bureau  of  Economic 
Analysis,  U.S.  Department  of 
Commert^e.  Also,  the  Department  has 
updated  the  index  numbers  in  the 
models  to  accommodate  the  change  in 
base  year  from  1987  to  1992. 

Comment:  One  of  the  independent 
technical  reviewers  questioned  the  user 
inputs  to  the  proposed  NRDAM/CME 
concerning  boat  closures.  The  technical 
reviewer  thought  that  it  might  be 
difficult  for  trustees  to  estimate  the 
number  of  boats  affected  by  the  closure. 

Response:  As  discussed  in  Section 
VII. P  of  this  preamble,  the  Department 
has  eliminated  the  calculation  of 
damages  for  lost  boating  from  the 
NRDAM/CME. 

Comment:  A  few  commenters 
responded  to  the  Department's 
solicitation  of  comment  on  whether 
users  should  be  allowed  to  supply  a 
site-specific  discount  rate  and,  if  so, 
how  they  should  determine  the  correct 
rate.  These  commenters  stated  that  the 
models  should  use  a  fixed  discount  rate 
but  that  the  fixed  rate  should  be  three 
percent  rather  than  the  seven  percent 
rate  included  in  the  proposed  models. 

Response:  The  [Department  believes 
that  the  appropriate  discount  rate  is  the 
consumer's  rate  of  time  preference  for 
natural  resource  services.  This  is  the 
rate  at  which  individuals  are  willing  to 
trade  natural  resource  services  today  for 
similar  natural  resource  services  in  the 
future.  The  Department  further  believes 
that  the  real  (inflation-adjusted)  rate  of 
return  on  U.S.  Treasury  bills  is  a 
reasonable  proxy  for  this  rate  of  time 
preference.  An  analysis  of  real  rates  of 
return  on  U.S.  Treasury  bills  reveals  an 
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indicated  annual  discount  rate  of  three 
percent.  Therefore,  the  Department 
agrees  with  the  commenters  that  future 
lost  use  values  should  be  discounted  at 
a  three  percent  rate.  This  discount  rate 
has  been  incorporated  in  the  models. 

The  Department  believes  that  use  of  a 
fixed  discoimt  rate  is  appropriate  in  the 
context  of  a  simplified  procedure. 
Further,  the  Department  believes  it  is 
unlikely  that  the  rate  will  change 
significantly  over  the  next  two  years. 
During  the  biennial  review,  the 
Department  will  reexamine  this  issue. 

E.  Physical  Fates 

Comment:  Several  commenters, 
including  some  of  the  independent 
technical  reviewers,  thought  the 
physical  Gates  submodel  was  well 
developed  and  well  tested.  Another 
commenter  stated  that  the  proposed 
models  produced  spill  trajectories  that 
resembled  actual  spill  events. 
Conversely,  one  commenter  experienced 
difficulty  with  the  models'  trajectory 
component  noting  that,  during  some 
trial  runs,  the  spill  did  not  move. 

Response:  The  Department 
acknowledges  and  appreciates  the 
supportive  comments  concerning  the 
physical  fates  submodel.  Physical  fates 
moideling  is  a  technical  discipline  that 
has  received  extensive  study.  In  reply  to 
the  trajectory  difficulty,  the  Department 
notes  that  the  model's  spill  trajectory  is 
dependent  upon  the  user's  entry  of 
wind  and  current  data.  Spilled  material 
does  not  move  during  simulations  if  the 
user  does  not  supply  wind  and  current 

data. 

Comment:  Several  commenters, 
including  some  of  the  independent 
technical  reviewers,  were  disappointed 
by  coarse  resolution  of  most  habitat 
grids  in  the  NRDAM/CME.  These 
commenters  complained  that  the 
limited  resolution  results  in  the  loss  of 
consideration  of  critical  shoreline 
habitats. 

Response:  The  Department  has 
improved  the  resolution  in  the  NRDAM/ 
CME  by  a  factor  of  four  through  use  of 
a  new  compiler  and  additional  memory. 

Comment:  Several  commenters 
claimed  the  proposed  models  used 
inadequate  and  nonrepresentative  data 
on  the  physical  and  chemical  properties 
of  hazardous  substances  and  oil  and 
provided  references  to  additional  data 
sources.  The  commenters  stated  that  the 
chemical  and  physical  data  on  gasoline 
and  diesel  oil,  particularly  the  sulfur 
content  in  diesel  oil  and  vapor  pressures 
in  gasoline,  do  not  accurately  represent 
the  products  in  use  today.  One  of  the 
independent  technical  reviewers  stated 
that  the  relative  toxicities  used  in  the 
models  for  No.  6,  No.  2.  and  crude  oils 


do  not  agree  writh  experiment  results 
repKJrted  in  the  literature.  Several 
conunenters  also  concluded  the 
Department  inappropriately  applied  the 
same  degradation  rates  to  the  nine  oils 
included  in  the  models  (except  for  No. 
2  diesel  oil).  They  could  not 
substantiate  the  model  degradation 
rates,  and  concluded  they  were  invalid. 
One  of  the  independent  technical 
reviewers  suggested  that  the  Department 
update  the  putrametera  for  oils.  Some 
commenters  also  thought  that  the 
models  relied  on  overly  simplistic  and 
outdated  modeling  techniques. 

Response:  The  Department  foimd  the 
physical  and  chemical  parameters 
included  in  the  models  for  hazardous 
substances  to  be  in  agreement  with 
commenters'  independent  literature 
search,  except  with  regard  to  the 
partition  coefficient  for 
epichlorohydrin.  After  reviewing  the 
literature,  the  Department  has  decided 
to  substitute  the  proposed  parameter  for 
this  substance. 

The  Department  has  also  increased 
the  nimiber  of  oils  and  petroleum 
products  included  in  the  models  to  a 
total  of  33  and  has  revised  the  physical 
and  chemical  parameters  for  oils  based 
on  the  most  recent  literature.  The 
degradation  rates  for  oils  in  the  models 
apply  to  acutely  toxic  low  molecular 
wei^t  components.  Thus,  they  are 
consistent  for  all  oils.  The  Department 
reviewed  the  acciu^cy  of  these  data  and 
documented  all  sources  in  the  technical 
docimients  when  revising  the  oil 
database.  For  further  information,  see 
Section  2,  Volume  III  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 
doounents. 

The  Department  does  not  agree  that 
the  modeling  techniques  used  are  either 
outdated  or  overly  simplistic.  The 
Department  has  never  intended  the 
physical  fates  submodel,  or  any  of  the 
other  submodels,  to  provide  a 
comprehensive  treatment  of  all  known 
physical,  chemical,  and  biological 
processes  occurring  in  aquatic 
environments,  nor  is  such  treatment 
necessary  for  the  limited  purposes  of  the 
type  A  procedures.  Instead,  the 
modeling  techniques  employed  are 
intended  to  reasonably  approximate  the 
most  relevant  processes  pertaining  to 
the  fates  and  effects  of  spills  that  occur 
in  aquatic  environments  based  on 
readily  available  user  input  data. 

Comment:  One  commenter  thought 
that  the  models  overstated  wildlife 
injuries  by  inappropriately  treating 
chemicals  less  dense  than  water  as 
slicks.  The  commenter  also  stated  that 
the  proposed  models'  predictions  of  oil 
^d  chemical  slicks  failed  to  account  for 


many  of  the  physical  processes  that 
affect  the  size  of  the  surface  sUcks. 

Response:  The  models  do  treat  all 
chemicals  that  are  lighter  than  water  as 
"slicks."  However,  chemicals  that  are 
very  soluble,  such  as  ethanol  and 
ammonia,  will  very  quickly  mix  into  the 
water  column.  Thus,  chemicals  that  are 
highly  soluble  do  not  remain  on  the 
surface  long  enough  to  have  any  direct 
effect  on  wildlife  at  the  water  surface. 

The  Department  disagrees  that  the 
models  do  not  adequately  account  for 
the  physical  processes  affecting  surface 
slicks.  The  major  processes  affecting  the 
size  of  siuiaoe  slicks  are  spreading, 
evaporation,  and  entrainment,  all  of 
whidi  are  simulated  in  the  models.  For 
further  discussion,  see  Sections  3.3 
through  3.5,  Volvune  I  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 

documents. 

Comment:  One  commenter  referred 
the  Department  to  the  Ohio  spill 
database  as  an  additional  source  of 
information. 

Response:  The  Department  took  this 

database  into  consideration  when 

determining  the  types  of  spills  to  use  for 

the  sensitivity  analysis  of  the  NRDAM/ 

CLE. 

Comment:  One  commenter  questioned 

whether  the  use  of  varying  grid  sizes 

makes  the  NRDAM/GLE  less  accurate 

for  spills  in  areas  of  large  grid  size. 

Response:  The  Department  designed 
the  grid  sizes  to  represent  the  Great 
Lakes  habitats  at  a  resolution  required 
by  the  local  spatial  variabiUty.  Areas 
with  more  spatial  variability  have 
smaller  grids  and  higher  resolution.  The 
areas  with  large  grid  sizes  are  the  open 
lakes  where  fUie  detail  is  not  necessary. 
Thus,  the  NRDAM/GLE  is  not  less 
accurate  in  the  areas  where  grids  are 
largest. 

Comment:  One  commenter  questioned 
why  the  Department  did  not  incorporate 
the  U.S.  Army  Lake  Survey  grid  in  the 
NRDAM/GLE. 

Response:  Development  of  the 
NRD/^M/GLZ  grid  required  the 
representation  of  spatially  varying 
habitats  and  depths  as  well  as  the 
contours  of  the  connecting  channels 
withiA  regular  rectangular  grid  system. 
The  U.S.  /Vrmy  Lake  Survey  grid  does 
not  consistently  meet  this  requirement. 
Moreover,  the  Department  has  no  reason 
to  believe  that  use  of  the  U.S.  Army 
Lake  Survey  grid  would  significantly 
improve  the  reUabihty  of  the  NRDAM/ 

GLE. 

Comment:  A  few  commenters. 
including  one  of  the  independent 
technical  reviewers,  thought  that  the 
Department  should  use  three- 
dimensional  hydrodynamics  models. 
Several  commenters  thought  the 
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proposed  type  A  models  unrealistically 
assumed  that  currents  were  uniform 
with  depth:  unjustiRablv  failed  to 
mcurpurate  three-dimensional  currents 
modeling:  and  inappropriately  failed  to 
account  for  the  effects  of  wind-driven 
turbulence  mixing  processes  that 
increase  mixing  as  high  winds  make  the 
water  surface  rough.  One  commenter 
stated  that  a  three-dimensional 
hydrodynamics  model  was  needed  to 
account  for  the  effects  of  seiches  (i.e.. 
occasional  and  sudden  oscillations  of 
the  water  of  lakes,  bays,  or  estuaries 
caused  by  wind  or  changes  in 
barometric  pressure). 

Response:  The  NRDAM/CME  and 
NRDAM/GLE  use  a  three-dimensional 
transport  model.  The  transport  model 
assumes  that  currents  are  uniform 
vertically  at  each  horizontally  defined 
location.  If  the  Department  did  include 
a  three-dimensional  current  dynamics 
model  in  the  NRDAM/CME  and 
NRDAM/GLE,  then  users  would  need 
the  assistance  of  expert  hydrodynamic 
modelers  to  operate  the  type  A  models. 
For  example,  three-dimensional  current 
dynamics  models  are  dependent  on 
physical  forces  at  the  boundaries  of  the 
modeled  area,  which  the  user  would  be 
required  to  enter.  The  Department 
believes  that  imposing  such  complex 
modeling  requirements  would  conflict 
with  the  statutory  directive  to  develop 
simplified  assessment  procedures. 

Tne  models  utilize  vertically  averaged 
currents  with  the  assumption  that 
horizontal  transport  i3  uniform  in  speed 
and  direction  over  depth  at  a  given 
location  in  horizontal  space  (i.e  .  at  a 
given  latitude  and  longitude).  One  of  the 
conditions  for  use  of  the  models  is  that 
subsurface  currents  either  are  not 
expected  to  significantly  affect  the  level 
and  extent  of  injuries  or  are  reasonably 
uniform  with  depth  in  the  area  of  the 
spill.  The  models  also  include 
randomized  motion  in  the  vertical 
dimension,  but  not  directed  motion  in 
the  vertical  Thus,  the  currents  carrying 
spilled  matenal  must  be  representable 
in  a  marmer  consistent  with  this 
assumption  of  the  models. 

The  vertically  averaged  current_^ 
essentially  a  current  that  provide^he 
correct  net  transport,  averaged 
vertically  If  the  transport  of  spilled 
material  cannot  be  reasonably 
represented  by  a  vertically  averaged 
current,  the  condition  for  use  would  not 
be  met  and  the  model  would  not  be 
applicable.  However  in  many  cases, 
three-dimensional  representation  of 
current  dynamics  would  not 
significantly  change  the  damages 
calculated  by  the  models.  For  example, 
for  substances  of  low  density,  such  as 
toluene,  that  remain  at  or  near  the 


surface,  the  present  current  dynamics 
model  adequately  addresses  physical 
fates. 

rnu  DepdrtJiient  recognizes  mat 
seiches  occur  in  the  Great  Lakes.  The 
Department  has  not.  however,  included 
such  processes  in  the  NRDAM/GLE 
because  these  processes  are  not  a 
significant  transport  process  for 
determining  the  physical  fate  of  Spilled 
substance  in  the  Great  Lakes.  Further, 
any  change  in  the  location  of  a  shoreline 
brought  about  by  a  seiche  is  likely  to  be 
small  and  should  not  have  a  significant 
effect  on  the  injuries  calculated  by  the 
model. 

Comment:  One  commenter  thought 
that  the  models  should  not  include 
liquid  asphalt.  The  commenter  noted 
that  liquid  asphalt  hardens  and  sinks  to 
the  bottom  quickly,  and  can  be 
completely  removed  by  dredging. 

Response:  The  Department  agrees  that 
the  models  are  not  designed  to  estimate 
damages  for  substances  such  as  liquid 
asphalt.  The  models  assume  that  oils 
and  petroleum  products  float  initially, 
although  they  may  subsequently 
entrain,  adsorb  to  particles,  and  sink. 
Liquid  asphalt  does  not  act  in  this 
manner  and.  thus,  has  not  been 
included  in  the  databases. 

Comment:  One  commenter  criticized 
the  NRDAM/CME's  treatment  of  ice. 
stating  that  the  model  inappropriately 
assumes  that  ice  is  always  a  solid  mass. 

Response:  The  model  does  not  assiune 
that  ice  is  always  a  solid  mass.  For  a 
discussion  of  how  the  models  treat  ice, 
see  Section  3.11.  Volume  1  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  documents. 

Comment:  Some  commenters  thought 
a  smooth  function  relating  requisite 
thickness  to  spillet  diameter  would  be 
more  realistic  than  the  step  fimction 
proposed  in  the  models. 

Response:  Not  enough  quantitative 
information  is  available  to  develop  a 
smooth  function.  Available  data  are,  in 
fact,  in  the  form  of  a  step  function. 
Further,  given  the  available  data  and  the 
steepness  of  the  relationship  between 
mortality  and  dose  in  the  pertinent 
range,  the  form  of  the  function  would 
not  significantly  affect  the  reliability  of 
the  model  calculations. 

Comment:  One  of  the  independent 
technical  reviewers  noted  that  the 
proposed  NRDAM/CME  treated 
wetlands  as  water  cells  and  questioned 
why  they  were  not  oiled  as  other 
shorelines. 

Response:  Wetlands  are  either 
fringing  or  extensive  in  the  model. 
"Fringing"  wetlands  are  those  which 
form  narrow  wetlands  along  shorelines 
"Extensive"  wetlands,  on  the  other 
hand,  are  those  sufficiently  large  to         • 


encompass  a  majority  of  the  grid  cell. 
For  fringing  wetlands,  oiling  occius  in 
the  same  manner  as  for  other  shorelines. 
For  extensive  wetlands,  shcks  keep 
moving  across  the  area,  as  they  do  in 
water,  but  they  can  oil  wetland  biota  in 
the  same  way  as  they  do  in  fringing 
wetlands.  Oil  may  accumulate  in 
sediments  in  all  cells,  by  partitioning 
onto  suspended  sediments  and  sinking. 

F.  Species  Distribution  and  Abundance 

Comment:  Several  cormnenters 
thought  the  default  habitat  designations 
in  the  NRDAM/CME  generally  provided 
an  inadequate  representation  of  coastal 
and  marine  habitats.  Others 
recommended  specific  changes  such  as 
including  habitat  data  available  in 
existing  or  upcoming  studies.  One 
commenter  provided  specific  habitat 
data  for  New  York  and  New  Jersey. 
Another  commenter  requested  that  the 
I>epartment  use  inTormation  that  would 
be  available  from  the  upcoming  Texas 
Natural  Resource  Inventory. 

Response:  As  stated  in  the  notices  of 
proposed  rulemaking,  the  Department 
recognized  the  shortcomings  of  the 
default  habitat  designations  and 
specifically  solicited  comment  on  those 
designations.  See  59  FR  at  40330  and 
63314.  The  notices  also  provided 
technical  instructions  on  transmitting 
information  to  the  Department  about 
suggested  changes  to  the  default  habitat 
designations.  The  Department  has 
reviewed  and  revised  the  habitat 
designations  in  the  NRDAM/CME  based 
on  technical  data  provided  to  the 
Department  for  the  coastal  and  marine 
waters  of  New  York  and  New  Jersey. 
The  Department  did  not  receive  other 
specific  recommendations  for  changing 
the  default  habitat  designations  witLin 
the  format  requested. 

The  Department  recognizes  that 
additional  habitat  data  are  continually 
becoming  available.  However,  the 
Department  needed  to  finalize  the  data 
in  the  models  and  chose  not  to  delay 
issuance  of  the  models  to  incorporate 
recent  or  upcoming  studies,  such  as  the 
Texas  inventory.  During  future  biennial 
reviews,  the  Department  will  update  the 
habitat  designations  to  reflect  newer 
information.  Meanwhile,  today's  final 
rule  allows  trustees  to  change  the 
default  habitat  designations.  As  further 
studies  provide  better  data,  trustees  may 
substitute  such  data  for  the  default 
values  included  in  the  models  using  the 
habitat  editor  function. 

Comment:  One  commenter  stated  that 
shoreline  types  in  the  NRDAM/GLE 
should  include  a  cohesive  (clay) 
component.  The  commenter  also 
thought  that  rocky  shoreline  should  be 


changed  to  either  rocky  bluff  or  cobble 
beach. 

Response:  The  Department  does  not 
believe  that  changes  to  the  shoreline 
types  are  necessary.  The  suggested 
dianges  would  have  little  impact  on  the 
reliability  of  the  damage  figure  since 
biological  injuries  are  not  calculated 
based  on  shoreline  designations.  The 
models  use  shoreline  type  to 
approximate  the  oil  retention  on 
shorelines.  Further,  the  distinct  holding 
capacities  for  these  shoreline  types  are 
unavailable  but  coiUd  be  expected  to  fall 
within  the  holding  capacities  of  the 
shoreline  types  already  represented 
within  the  NRDAM/GLE. 

Comment:  One  commenter  provided 
maps  of  habitat  types  for  Michigan  and 
suggested  that  wetlands  in  the 
connecting  waterways  be  hand-edUed. 
Response:  Although  the  Department 
appreciates  the  effort  provided  by  the 
commenter,  the  grid  scale  of  the 
information  was  of  a  much  smaller 
resolution  than  that  contained  in  the 
NRDAlvI/GLE  and  could  not  be  directly 
^  applied  to  revisions  of  the  habitat  grids. 
The  Department  beUeves  the  NRDAM/ 
GLE  habitat  designations  are  consistent 
with  the  maps  provided,  were  such 
information  consoUdated  at  the  larger 
NRDAM/GLE  grid  scale.  As  a  result,  the 
defaidt  habitat  designations  were  not 
revised  in  the  NRDAM/GLE,  and  the 
Department  has  not  hand-edited  the 
habitat  maps  of  the  connecting 
waterMrays. 

Comment:  Some  commenters, 
including  one  of  the  independent 
technical  reviewers,  thought  that  the 
models  should  map  the  location  of 
critical  habitats,  such  as  bird  colonies  or 
rare  communities  and  plants. 

Response:  The  Department  does  not 
believe  it  is  appropriate,  in  the  context 
.    of  developing  simplified  type  A 
procedures,  to  attempt  to  map  all 
critical  habitats  and  rare  communities 
throughout  the  entire  geographic  region 
■  covered  by  the  models.  The  models 
were  developed  based  on  an  assumed 
average  abundance  of  biota  by  habitat 
within  a  biological  province.  The 
Department  believes  that  if  a  release  is 
expected  to  affect  a  critical  habitat  or 
rare  community  that  is  not  adequately 
represented  by  the  models,  then  use  of 
type  B  procedures  should  be 
considered. 

Comment:  A  number  of  commenters, 
including  some  of  the  independent 
technical  reviewers,  identified  and 
suggested  the  Department  fill  data  gaps 
in  fish  abundance.  Several  commenters 
believed  the  fish  abundance  data  in  the 
models  were  based  on  commercial  catch 
data  that  were  not  generated  with  sound 
scientific  methods  and  are  known  to 


have  low  accuracy.  The  commenters 
stated  that  the  abundance  data  were 
inconsistent  with  catch  data  provided 
by  Federal  and  State  fisheries  agencies 
and,  thus,  did  not  account  for  variabihty 
in  fish  populations.  The  commenters 
questioned  the  level  of  care  and  effort 
that  had  gone  into  estimating  total  lake 
fish  stock  data  in  the  NRDAM/GLE. 

Response:  The  Department  notes  that 
fishery  statistics  are  collected  to  fulfill 
a  variety  of  different  research  and 
management  needs.  For  the  purposes  of 
these  models,  fish  biomass  abimdance 
was  required.  However,  such  data  were 
not  uniformly  available  for  all  species 
and  all  geographic  regions  covered  by 
the  models.  As  a  result,  the  Department 
drew  upon  available  data  from  State  and 
Federal  fishery  management  and 
research  organizations  and  extrapolated 
where  needed  to  fill  gaps.  The  criteria 
used  for  the  selection  and  use  of 
available  data  are  outlined  in  Section 
6.3,  Volume  I  of  the  NRDAM/CME 
technical  document.  For  all  stocks 
where  the  National  Marine  Fisheries 
Service  (NMFS)  or  State  agencies  have 
performed  a  stock  assessment,  these 
stock  sizes  were  used.  The  Department 
used  biomass  siuveys  if  stock 
assessments  were  not  available.  The 
Department  used  catch  data  only  if 
these  other  data  sources  were 
unavailable.  Thus,  the  data  are 
consistent  with  that  collected  by  Federal 
and  State  agencies  and  represent  the 
best  available  data  for  eadi  species 
included.  Since  the  most  valuable 
species  in  terms  of  total  catch  are  also 
the  most  studied,  data  are  likely  to  be 
more  accurate  for  valuable  species. 
Damages  resulting  from  less  significant 
species  in  the  catch  are  typically 
insignificant. 

where  the  Department  had  to  use 
catch  data  to  estimate  biomass,  it  used 
both  commercial  and  recreational  catch 
data  compiled  by  NMFS,  the  Federal 
agency  charged  with  assessing  and 
regulating  fisheries  stock.  These  catch 
data  are  the  best  available  source  of 
information.  The  Department  used 
commercial  catch  data  as  the  sole  source 
of  information  only  where  there  was  not 
a  significant  recreational  fishery. 
Tlie  Department  did  attempt  to 
account  for  variability  in  fish 
populations.  The  areal  extent  of  a 
s]>ecies  and  its  seasonal  movements  are 
based  on  life-history  information  for 
that  species.  Some  species  do  not  in  fact 
move  seasonally.  Those  that  do  are 
indicated  in  the  database.  In  some  cases, 
catch  from  large  areas  is  represented  in 
smaller  areas  if  the  life  history  warrants. 
In  other  cases,  the  data  are  not 
supportive  of  regicmal  specificity.  Also, 
some  stocks  do  vary  annually  to  a 


significant  degree.  For  stocks  where  data 
were  available,  averages  for  the  most 
recent  three  years  wne  used.  The 
models  are  designed  to  represent  an 
average  year. 

Considerable  care  and  effort  went  into 
estimating  total  lake  fish  stock  data  in 
the  NRDAM/GLE,  as  documented  in 
Section  3,  Volume  m  of  the  NRDAM/ 
GLE  technical  doamient  The 
Department  considered  both  the  data 
available  and  the  species  behavior  in 
terms  of  habitats  utilized  by  season. 

Comment:  Some  conmienters, 
including  a  few  of  the  independent 
technical  reviewers,  questioned  the 
wildlife  abundance  data  sources  used 
for  determining  himting  and  trapping 
losses.  One  commenter  thought  that 
some  abundance  data  from  one  area 
were  used  inappropriately  to  represent 
abundances  in  other  areas.  For  example, 
the  commenter  noted  that  the  study  by 
Onuf  (1987)  was  used  inappropriately  to 
extrapolate  bird  abundances  over  the 
entire  west  coast;  and  that  the  study  by 
Breuggeman  (1989)  was  used 
inappropriately  to  extrapolate  marine 
mammal  abundances  to  both  the 
CaUfomia  coast  and  to  Galveston  Bay. 
Another  commenter  questioned  the 
references  to  Bellrose  (1980). 
sp>ecifically  as  appUed  to  trumpeter 
swans  in  Prince  WilUam  Sound. 
Response:  The  Department  has 
obtained  additional  sources  of  bird 
abundance  data  for  the  west  coast  and 
has  incorporated  those  data  into  the 
wildhfe  abundance  database  of  the 
NRDAM/CME.  Also,  the  Department  has 
revised  the  abundance  data  for 
Galveston  Bay  to  include  more  recent 
data  on  dolphins.  The  Department  has 
included  additional  osprey  data  and 
updated  the  eagle  emd  harbor  seal  data. 
Further,  the  Department  has  deleted 
data  for  mysticetes  (baleen  whales)  for 
provinces  4,  5,  and  7.  The  Department 
apphed  data  in  Bellrose  (1980)  only 
where  no  other  data  were  available.  The 
Department  has  now  replaced  most 
references  to  Belhose  (1980)  with  more 
recent  data.  In  particular,  the 
Department  has  updated  data  for  Prince 
William  Sound  based  on  a  1990  to  1995 
waterbird  survey.  For  further 
information,  see  Section  5.  Volume  IV  of 
the  NRDAM/CME  technical  document. 

Comment:  One  of  the  independent 
technical  reviewers  thought  that  the 
definition  of  subtidal  wetland  was 
unclear  and  recommended  that 
intertidal  seagrass  be  added  as  a  habitat 

type. 

'  Response:  Subtidal  wetlands  are  the 
subtidal  shallow  waters  in  and  around 
extensive  wetlands.  The  Department  has 
amended  the  NRDAM/CME  technical 
document  to  include  this  more  precise 
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definition  of  subtidal  wetlands.  See 
Table  4.4.  Volume  I.  of  the  NRDAM/ 
CME  technical  document.  The 
Department  has  also  included  intertidal 
seagrass  as  an  additional  habitat  type. 

Comment:  A  number  of  commenters. 
including  one  of  the  independent 
technical  reviewers,  thought  that  use  of 
province-wide  abundance  figures  was 
inappropriate  given  the  sizes  of  the 
provinces.  An  independent  technical 
reviewer  suggested  that  provinces  be 
subdivided.  Another  commenter  stated 
that  grid-specific  wildUfe  abundances 
should  be  used  where  such  data  are 
available. 

For  west  coast  wildUfe  densities,  one 
commenter  noted  that  the  NRDAM/ 
CME's  provinces  are  not  consistent  with 
spatial  strata  within  which  seasonal 
densities  of  a  species  are  relatively 
uniform.  The  commenter  noted  that  this 
can  result  in  wildlife  densities  that  are 
orders  of  magnitude  too  high  in  some 
cases  or  too  low  in  others. 

Another  commenter  pointed  out  that 
the  estimates  of  wildlife  seasonal 
densities  for  the  west  coast  were 
uniformly  high  and  the  numbers 
generated  by  extrapolation  of  density 
may  exceed  entire  world  population  for 
many  species.  The  commenter  provided 
recent  survey  density  data  for  birds  and 
mammals.  C^e  of  the  independent 
technical  reviewers  suggested  that  the 
Department  update  data  on  west  coast 
bird  abundances. 

Response:  The  wildlife  data  for  the 
west  coast  and  Gulf  of  Alaska  were 
completely  revised  with  more  recent 
and  actual  survey  data  provided  by  one 
commenter.  Wildlife  data  for  other 
provinces  were  also  updated  with  more 
recent  information.  These  corrections 
have  eliminated  the  extrapolation  errors 
noted.  The  Department  believes  the 
revisions  made  to  the  database  have 
sufficiently  addressed  the  possible  need 
for  subdividing  province-wide 
abundances.  For  further  information, 
see  Section  5,  Volume  FV  of  the 
NRDAM/CME  technical  document. 

Comment:  One  commenter  thought 
the  way  east  coast  province-wide 
wildlife  abundances  were  distributed  to 
the  available  individual  habitats  within 
NRDAM/CME  grids  resulted  in  an 
underrepresentation  of  wildlife 
abundances  within  the  habitat  grids. 
The  commenter  noted  that  individual 
habitat  grids  cannot  hold  enough  habitat 
area  to  add  up  to  the  assumed 
provincial  totals.  The  commenter 
suggested  adding  a  multiplication  factor 
to  correct  for  the  underrepresentation  of 
habitat  area,  and  resulting  proportionate 
underrepresentation  of  wildlife 
abundances. 


Response:  The  habitat  grid  will,  by 
the  fact  that  it  is  rectangular,  never 
precisely  represent  actual  shore  length, 
which  is  curved.  However,  the 
Department  notes  that  the  NRDAM/ 
CME's  grid  resolution  has  been 
increased  by  a  factor  of  four  and  the 
habitat  data  for  the  area  in  question 
(provinces  11  through  13)  have  been 
revised  based  on  information  provided 
to  the  Department.  These  revisions  have 
significantly  improved  the  precision  of 
the  shore  length  estimate.  The 
Department  considered  the  commenter's 
suggestion  of  using  a  multiplication 
factor  to  correct  shore  width.  However, 
such  a  multiplier  would  affect  the 
manner  in  which  the  physical  fates 
submodel  addresses  the  oiling  of 
shorelines  and  induce  additional  error 
into  the  calculations  performed  by  the 
model.  Thus,  the  multiplication  factor 
method  was  not  employed. 

Comment:  A  few  commenters, 
including  some  of  the  independent 
technical  reviewers,  suggested  that 
monthly  rather  than  seasonal  averages 
be  used  where  such  data  are  available. 
Commenters  noted  that  use  of  monthly 
averages  was  particularly  important  for 
migratory  species. 

Response:  Adequate  data  do  not  exist 
at  this  Ume  for  most  species  to 
incorporate  monthly  averages.  As  more 
data  become  available,  the  Department 
will  consider  incorporating  monthly 
averages  in  the  models  during  future 
biennial  reviews. 

Comment:  One  commenter  questioned 
the  reliability  of  the  abundance  data  in 
the  proposed  NRDAM/CME  and  offered 
different  data  from  State  wildlife 
agencies  and  available  literature.  The 
commenter  recommended  the  following 
changes  to  the  databases:  modification 
of  data  for  pigeon  guillemots  and 
kingfishers  in  Puget  Sound  and  the 
Straits  of  Juan  de  Fuca  (province  51) 
based  on  1994  census  data  by 
Washington  State;  deletion  of  data  on 
puffins  along  the  New  Hampshire  coast; 
modification  of  data  on  bald  eagles  and 
osprey  in  Maryland  based  on 
Maryland's  1994  census;  modification  of 
data  on  pelicans  and  bald  eagles  in 
Florida  based  on  the  Florida  Natural 
Resource  Department's  estimates;  and 
addition  of  data  on  Loggerhead  and 
Kemp's  Ridley  turtles  for  the  Gulf  of 
Mexico  and  Galveston  Bay. 

Response:  The  Department 
acknowledges  that  some  errors  occurred 
during  the  compilation  of  the  wildlife 
abundance  database,  and  additional 
information  and  data  sources  have  been 
identified  as  a  result  of  the  public's 
review  of  these  models.  In  fact,  the 
Department  specifically  sought  the 
assistance  of  the  public  on  the  wildlife 


abundance  data.  See  59  PR  at  40330  and 
63314.  The  Department  has  made  a 
number  of  changes  to  the  databases  as 
a  result  of  the  public  comments  and 
now  believes  that  the  abundance  data 
are  more  reliable. 

In  response  to  the  specific  data 
comparisons  made  by  the  commenter, 
the  Department  has  updated  the  data  for 
province  51  and  revised  seabird 
abundances  for  the  northeast.  Puffins 
are  no  longer  included  in  province  2, 
but  are  present  in  province  3,  offshore 
New  Hampshire  and  Maine.  The  State  of 
Maryland's  1994  census  data  are  more 
recent  and  have  been  used.  The  Florida 
Natural  Resource  Department's  1994 
estimates  for  pehcan  and  bald  eagles  are 
more  recent  and  have  been  used.  The 
Department  has  not  included  the  data 
for  Loggerhead  and  Kemp's  Ridley 
turtles  in  the  offishore  Gulf  of  Mexico 
since  these  species  are  not  found  in 
watere  greater  than  200  meters  deep 
(NOAA  1985).  Also,  no  data 
dociunenting  abundances  of  these 
turtles  in  Galveston  Bay  are  available. 
For  further  information,  see  Section  5,      ' 
Volume  IV  of  the  NRDAM/CME 
technical  document. 

Comment:  A  commenter  thought  the 
wildlife  abimdance  data  were  generally 
biased. 

Response:  The  Department  believes 
that  the  data  used  in  the  models 
represent  the  best  available  information 
collected  by  independent  scientists  and 
government  agencies. 

Comment:  One  commenter  noted  that 
the  assiunption  of  even  distribution  and 
random  movement  of  biota  may  not  be 
true.  For  example,  the  commenter  noted 
that  fish  eggs  and  larvae  are  not 
randomly  distributed. 

Response:  Although  some  biological 
populations  may  not  be  evenly 
distributed  and  may  not  move  randomly 
across  large  areas  encompassing 
multiple  habitat  types,  the  Department 
believes  that,  for  purposes  of  these 
models,  it  is  reasonable  to  assume  that 
populations  are  randomly  distributed 
within  a  single  habitat  type. 

Comment:  Several  commenters  noted 
that  the  proposed  wildlife  mortality 
model  assumed  that  a  wildlife  species 
redistributes  itself  uniformly  over  its 
habitat  each  and  every  day.  The 
commenters  thought  this  assumption 
was  not  justifiable  and  would  tend  to 
overstate  wildlife  mortality. 

Response:  The  Department  believes 
that,  for  purposes  of  these  models,  it  is 
reasonable  to  assume  that  a  wildlife 
species  redistributes  itself  uniformly 
over  its  habitat  each  day.  Habitat  area 
within  the  models  is  of  a  size  on  the 
order  of  an  individual's  actual  home 
range.  Each  individual  does  tend  to 


cover  its  home  range  each  day,  either  for 
feeding  or  territorial  purposes.  Thus, 
populations  do  redistribute  themselves 
daily. 

Comment:  A  commenter  noted  that 
the  models'  assumption  that  the  density 
of  a  species  in  its  designated  habitat  is 
constant  throughout  a  given  province 
could  result  in  overestimates  of  actual 
mortalities  for  those  provinces  with 
multiple  grids. 

Response:  The  Department  does  not 
believe  that  this  assumption  leads  to 
overestimates  for  provinces  with 
multiple  grids.  The  biological  database 
assigns  the  densities  of  species  on  all 
appropriate  designated  habitats 
regardless  of  the  number  of  grids 
contained  in  the  province.  However, 
losses  occurring  in  one  grid  are  not 
distributed  across  grid  boundaries  and, 
thus  would  not  overestimate  losses. 

Comment:  A  commenter  thought  the 
NRDAM/GLE  technical  document 
should  specify  the  time  frame  duration 
for  all  assimiptions  about  species 
density. 
»      Response:  The  model  assumes  that 
species  densities  are  uniform  by  season. 
The  abundance  tables  clearly  specify 
that  density  figures  are  provided  on  a 
seasonal  basis.  See  Tables  III.3.17 
through  III.3.27  and  III.3.40  through 
III.3.50,  Volume  III  of  the  NRDAM/GLE 
technical  doounent. 

Comment:  A  commenter  noted  that 
several  of  the  groups  of  marine  birds 
and  mammals  used  in  the  NRDAM/CME 
could  be  eliminated,  based  on 
doc\imentation  of  relative  lack  of 
vulnerability  to  oil  spills. 

Response:  The  Department 
acknowledges  that  some  groups  of 
marine  bird^  and  mammals  are  not  as 
sensitive  as  others  to  the  effects  of  oil 
spills.  However,  the  model  also 
evaluates  indirect  effects  (e.g.,  via  the 
food  web)  for  both  oil  and  chemical 
spills,  which  could  be  significant  in 
certain  scenarios. 

Comment:  One  conunenter  stated  that 
the  species  contained  in  the  NRDAM/ 
CME  should  be  limited  to  those  for 
which  reliable  abundance  data  exist,  or 
those  that  are  threatened  or  endangered. 

Response:  The  NRDAM/CME  is 
limitehd  to  those  species  for  which 
reliable  abundance  estimates  were 
available.  Section  6,  Voliune  I  of  the 
NRDAM/CME  technical  docmnent 
explains  the  criteria  the  Department 
used  to  establish  the  estimates.  The 
Department  included  threatened  or 
endangered  species  where  data  were 
available.  However,  in  light  of  the 
limited  range  of  injuries  and 
compensable  values  considered  by  the 
models,  if  injuries  to  these  species  are 
significant,  trustees  should  consider 


using  type  B  procedures  instead  of  a 
type  A  procedure. 

Comment:  One  commenter  addressed 
species  abundance  in  New  York  Harbor, 
llie  commenter  was  unable  to  match  the 
species  abimdance  data  for  New  York 
Harbor  with  that  of  the  Erwin  and 
Korschger  (1979)  reference  dted.  The 
commenter  also  stated  that  inaccuracies 
in  abundance  data  resulted  from  a 
failiue  to  adequately  identify  habitat 
types. 

Response:  The  Department  has 
rechecked  the  data  and  made  revisions, 
as  appropriate,  using  the  Erwin  and 
Korschger  (1979)  source  and  other  more 
recent  sources.  "The  results  of  the 
retabulated  data  are  contained  in 
Section  5,  Volume  IV  of  the  NRDAM/ 
CME  tedmical  document. 

The  wildlife  abundance  data 
contained  in  the  databases  are  province- 
wide  abundances  and,  thus,  are 
independent  of  the  habitat  grids  and  the 
habitat  types  assigned  to  the  grid  cells. 
Table  6.4.  Volume  I  of  the  NRDAM/CME 
technical  document  contains  the  areas 
of  habitat  used  for  all  calculations  of 
wildUfe  abimdances.  Further,  the 
habitat  grids  for  New  York  Harbor  have 
been  revised  based  on  comments 
submitted  by  the  States  of  New  York 
and  New  Jersey. 

Comment:  Another  commenter  stated 
that  Great  Lakes  wildlife  abundances 
should  be  based  on  a  more  thorough 
review  of  the  literature  and  thought  that 
Burt  (1976)  was  an  inappropriate  soiuce 
of  data.  The  commenter  recommended 
that  the  models  incorporate  site-specific 
data  wherever  they  are  available  instead 
of  applying  average  values  for  several 
provinces. 

Response:  The  Department  has 
incorporated  site-specific  information 
into  each  of  the  lake  provinces..  The 
Department  used  Biul  (1976)  only  if 
more  province-specific  data  were  not 
available.  Public  commenters  supplied 
no  additional  data  on  wildlife 
abundances  in  the  Great  Lakes.  Further, 
the  Department  conducted  a  thorough 
search  for  pubUshed  and  unpubUshed 
data  and  located  no  additional  sources 
of  data.  When  abundances  were  highly 
variable  among  lake  province-specific 
sources  of  equal  validity,  the 
Department  averaged  available  data  to 
reduce  the  error  associated  with  the 
estimates.  Professional  judgment,  based 
on  life  history  information  for  the 
species  in  question,  was  used  to 
determine  how  available  data  would  be 
applied. 

Comment:  Some  commenters 
disagreed  with  the  statement  in  the 
proposed  NRDAM/CME  technical 
document  that  oysters  are  one  of  the 


most  important  species  in  southern 
Maine  and  New  Hampshire. 

Response:  The  commenter  appears  to 
have  misinterpreted  the  data  contained 
in  the  proposed  technical  doctunent. 
The  Department  acknowledges  that 
NMFS  does  not  list  commercial  oyster 
fisheries  in  northern  New  England: 
however,  there  is  a  small  recreational 
fishery  for  oysters.  Thus,  they  are  not 
commercially  important  but  do  have 
recreational  significance. 

Comment:  Oae  commenter  asserted 
that  shrimp  is  by  far  the  most  significant 
catch  in  South  Carolina.  The  commenter 
also  thought  that  roughtail  rays,  orange 
filefish,  and  scad  were  overly  abimdant 
in  the  database  relative  to  shrimp. 

Response:  The  Department  could  not 
find  any  Federal  or  State  stock 
assessments  cr  biomass  surveys  for 
shrimp,  roughtail  rays,  oran^  filefish. 
or  scad  in  South  Carolina.  Therefore,  the 
Department  based  the  abimdance  data 
for  these  species  on  NMFS  commercial 
catch  statistics.  The  NMFS  catch  data  do 
not  support  the  statement  that  shrimp 
are  the  most  significant  catch  in  South 
Carolina.  Shrimp  are  a  significant  part 
of  the  inshore  catch  for  many  of  the 
reporting  areas,  but  are  not  common  in 
ofiishore  areas.  The  database  includes  all 
species  for  which  NMFS  catch  data 
were  available.  Roughtail  rays  do  form 
a  large  percentage  of  the  catch  by 
wei^t;  however,  they  are  not  as 
significant  economically  as  shrimp  and. 
thus,  are  not  as  highly  valued  in  the 
model.  Orange  filefish  and  scad  are  not 
major  portions  of  the  catch  and  the 
model  accurately  reflects  that. 

Comment:  One  commenter  questioned 
why  the  NRDAM/CME  did  not  include 
lobster  in  New  York  Harbor. 

Response:  The  Department  could  not 
find  any  Federal  or  State  stock 
assessments  or  biomass  surveys  of 
lobster  in  New  York  Hartwr;  therefore, 
the  Department  relied  on  NMFS 
commercial  catch  statistics.  The  NMFS 
commercial  catch  statistics  do  not  show 
any  catch  for  lobster  in  New  York 
Harbor. 

Comment:  One  commenter  sought 
clarification  of  several  aspects  of  the 
discussion  of  young-of-the-year 
modeUng  in  the  NRDAM/CME  technical 
docimient.  The  commenter  questioned 
the  meaning  of  the  term  "stable 
distribution;"  the  connection  between 
young-of-the-year  and  the  adult  stocks; 
and  the  meaning  of  the  term  "monthly 
mean."  since  no  monthly  mean 
abundances  are  present  in  the  yoimg-of- 
the-year  database. 

Response:  The  term  "stable"  means 
constant  in  time.  The  Department  has 
clarified  the  NRDAM/CME  technical 
document  on  this  point.  See  Section 
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4.3.2.  Volume  I  of  the  NRDAM/CME 
technical  document.  The  Department 
has  also  expanded  the  NRDAM/CME 
technical  document  to  explain  the 
connection  between  adult  stock  and 
voung-of-the-year.  See  Section  6.5, 
Volume  I  of  the  NRDAM/CME  technical 
document.  The  Department  has 
modified  the  derivation  of  young-of-the- 
year  abundance  estimates  so  that  such 
abundances  are  estimated  on  a  daily 
basis  for  the  first  year  of  life  and 
averaged  for  each  month.  See  Section 
6.5.  Volume  I.  and  Section  3.  Volume  IV 
of  the  NRDAM/CME  technical 
document. 

Comment:  One  commenter  questioned 
how  the  NRDAM/CME  could  determine 
the  young-of-the-year  surviving  the  first 
year  of  hfe  under  equilibrium 
conditions  without  knowing  the  first 
year  natural  mortality  rate. 

Response:  The  NRDAM/CME 
calculates  the  numt)er  of  one-year-old 
individuals  needed  to  replace  the  fished 
stock,  assuming  equilibrium 
populations.  Thus,  the  actual  numbers 
of  eggs  and  larvae  are  not  calculated  or 
needed.  The  model  is  calculating  the 
percentage  of  one-year-old  animals  lost 
because  of  the  spill. 

Comment:  Given  that  the  abundance 
of  a  species  may  be  seasonal,  one 
commenter  questioned  how  it  was 
possible  that  the  natural  mortality  rate 
and  the  fishing  mortality  rate  are 
constant  for  members  of  a  species  group 
within  and  across  years,  as  the  equation 
for  young-of-the-year  requires. 

Response:  The  natural  mortality  rates 
and  the  fishing  mortality  rates  apply  to 
the  species  population  (stock)  regardless 
of  location  and  abundance.  Stock 
abundances  apply  on  a  province- wide 
basis.  The  abundances  in  a  specific 
province  may  vary  by  season  due  to 
migration  of  stock  in  and  out  of  different 
provinces.  Therefore,  there  is  no 
inconsistency  between  using  a  constant 
mortality  rate  over  time  and  using 
abundance  figures  that  vary  by  season. 
For  further  discussion,  see  Section  6.5, 
Volume  I  of  the  NRDAM/CME  technical 
document. 

Comment:  One  commenter  thought 
the  young-of-the-year  database  in  the 
NRDAM/CME  was  incomplete,  noting 
that  there  are  several  species  groups  in 
the  adult  database  that  are  absent  in  the 
young-of-the-year  database. 

flesponse:  Certain  species,  such  as 
anadromous  fish,  do  not  spawn  in 
marine  habitats.  Thus,  there  may  be 
adults  present  in  a  given  province 
without  young-of-the-year  present. 

Comment:  One  commenter  questioned 
whether  forage  fish  production  was 
nonexistent  outside  of  structured 


habitats  as  assumed  in  the  database  for 
California  provinces  40  through  47. 

Response:  The  NRDAM/CME  does  not 
assume  that  forage  fish  production  is 
nonexistent  outside  of  structured 
habitats.  The  food  web  model  includes 
forage  fish,  in  particular  planktivorous 
forage  fish,  in  open  water  habitats. 

Comment:  One  commenter  questioned 
the  inclusion  of  goldfish  as 
representative  herbivorous  forage  fish  in 
wetlands  in  the  proposed  NRDAM/GLE 
technical  document. 

Response:  The  Department  used 
goldfish  in  the  table  to  which  the 
commenter  refers  simply  as  an  example, 
because  it  is  one  of  the  few  truly 
herbivorous  fish.  Most  forage  fish 
feeding  on  the  bottom  are  omnivorous. 

Comment:  One  commenter  thought 
the  proposed  NRDAM/CME  technical 
document  was  unclear  how  zooplankton 
production  was  determined  since  no 
zooplankton  production  values  were 
presented  in  the  biological  database. 

Response:  The  NRDAM/CME 
calculates  zooplankton  production 
based  on  a  percentage  of  phytoplankton 
production.  The  technical  document  has 
been  clarified.  See  Section  4.4,  Volume 
I  of  the  NRDAM/CME  technical 
document. 

Comment:  A  commenter  noted  that 
the  rates  of  production  for  planktivorous 
forage  fish  were  not  provided  in  the 
NRDAM/CME  biological  database  and 
questioned  how  primary  production  for 
these  fish  was  calculated. 

Response:  The  NRD/^M/CME 
calculates  planktivorous  forage  fish 
production  based  on  a  percentage  of 
zooplankton  production.  The  technical 
document  has  been  clarified.  See 
Section  4.4,  Volume  I  of  the  NRDAM/ 
CME  technical  document. 

Comment:  One  of  the  independent 
technical  reviewers  questioned  why 
several  bait  fish  species  were  not 
included  in  the  models. 

Response:  The  Department  did  not 
include  such  species  because  it  could 
find  no  quantitative  data  for  such 
species. 

G.  Toxicity  and  Mortality 

Comment:  Some  of  the  independent 
technical  reviewers  stated  that  the 
biological  effects  submodel  was  logical 
and  well  conceived  for  assessing  the 
effects  of  minor  spills.  However,  other 
commenters  asserted  that  the  submodel 
suffered  from  an  overall  lack  of 
supporting  data  and  questioned  the 
methods  used  for  calculation  of 
mortality  and  toxicity  data.  One 
commenter  noted  that  bioassay  studies 
measuring  the  lethality  of  oil  and 
petroleum  mixtures  directly  were 
preferable  to  the  oil  toxicity 


assumptions  used  in  the  models  and 
thought  such  information  must  surely 
be  available.  Another  commenter 
asserted  that  laboratory  bioassays 
overestimate  metals  toxicity  and  that  the 
Department  should  consult  EPA's  Water 
Effects  Ratio  studies  on  binding  capacity 
in  natural  waters.  A  few  commenters 
thought  that  the  models'  treatment  of 
metals  speciation  was  overly  simplistic. 
Another  commenter  maintained  that  the 
proposed  toxicity  values  were  too  high 
compared  with  EPA  water  quality 
criteria.  Further,  the  commenter 
suggested  the  Department  refer  to  EPA 
sediment  quality  criteria  for  benthic 
organisms. 

Response:  The  Department  believes 
that  the  biological  effects  submodel 
incorporates  the  best  available  mortality 
and  toxicity  data.  The  Department  has 
not  been  able  to  locate  bioassay  data  on 
the  toxicity  of  hydrocarbon  products 
that  have  been  developed  under 
carefully  controlled  conditions,  with 
constant  aromatic  concentrations  in  the 
water.  Also,  oil  and  petroleimi  products 
are  highly  variable  in  their  percent 
composition  and  bioassay  results.  Very 
few  studies  have  addressed  oil  toxicity 
and,  therefore,  the  Department  has  not 
used  direct  bioassay  data  on  oils  in  the 
models.  See  Section  4.2.3,  Volume  I  of 
the  NRDAM/CME  and  NRD/VM/GLE 
technical  documents. 

Laboratory  bioassays  more  closely 
correspond  to  dissolved  metal 
concentration  toxicity  than  total  metal 
concentration  in  the  water.  The  models 
estimate  dissolved  metal  concentrations, 
and  these  are  the  concentrations 
assumed  to  be  causing  the  injuries. 
Thus,  the  models  address  metal 
speciation  to  the  extent  p>ossible, 
without  incorporating  a  complex 
speciation  model.  Further,  even  such  a 
complex  speciation  model  could  not  be 
coupled  to  appropriate  toxicity  data  at 
the  present  time,  as  is  well  noted  in  EPA 
and  other  literature. 

EPA's  water  quality  criteria  would  not 
be  an  appropriate  basis  for  the  models' 
toxicity  calculations.  The  toxicity  data 
in  the  models  are  mean  values  for  acute 
response.  Water  quality  criteria  are 
designed  to  be  lower  than  any 
concentration  found  to  have  either  an 
acute  or  chronic  response  for  even  the 
most  sensitive  species.  Thus,  the  water 
quaUty  criteria  should  be  lower  than  the 
models'  toxicity  data.  EPA  sediment 
quality  criteria  are  evaluated  in  Section 
4.2.1,  Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents. 

Comment:  One  commenter  provided  a 
highly  technical  review  of  the  proposed 
toxicity  model.  The  commenter  noted 
that  it  was  the  commonly  accepted 
toxicity  model  currently  used  in 
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environmental  toxicology.  The 
commenter  encouraged  the  Department 
to  apply  chemical-  and  species-specific 
values  to  the  alpha  and  gamma  terms  in 
the  toxicity  dsorithm. 

Response:  Tae  Department 
appreciates  the  in-depth  review  of  the 
toxicity  model  provided  by  the 
commenter;  however,  instiffident  data 
exist  at  this  time  to  make  the 
recommended  changes.  To  the  extent 
possible,  the  Department  has  used 
gamma  values  that  are  chemical-specific 
and  alpha  values  that  vary  by  class  of 
chemicals.  See  Section  4.2.1.  Volume  I 
of  the  NRDAM/CME  and  NRDAM/GLE 
technical  documents. 

Comment:  One  commenter  questioned 
the  accuracy  of  the  toxicity  calculations 
of  the  proposed  NRDAM/GLE. 
particularly  with  regard  to  releases  of 
metals.  The  commenter  provided 
information  on  a  series  of  test  cases  in 
the  Niagara  River  that  the  commenter 
ran  using  the  proposed  NRDAM/GLE. 
Response:  Based  on  the  information 
provided,  the  Department  believes  the 
test  cases  run  by  the  commenter  may 
not  provide  an  appropriate  basis  for 
evaluating  the  NRDAM/GLE.  The 
NRDAM/GLE  was  not  designed  to 
address  midtiple  releases  from  various 
sources  over  a  number  of  years.  It 
appears  that  the  commenter  may  have 
run  the  cases  vylth  the  acciunulated 
mass  of  contaminants  as  if  that  mass 
had  resulted  from  single  event  spills  of 
short  duration.  Also.  Sie  model  was  not 
designed  to  evaluate  long-term  chronic 
exposures  to  hazardous  substances. 

The  Department  does  agree,  however, 
that  pxiie  metals  are  not  correctly 
modeled  by  the  NRDAM/CME  and 
NRDAM/GLE.  The  toxicity  data  for 
these  metals  are  based  on  bioassay 
studies  that  measiued  the  dissolved 
metal  ion  concentrations  in  water.  Such 
toxicity  data  are  not  representative  of 
■  the  chemical  state  of  the  metal  that 
would  occur  imder  natural 
environmental  conditions.  As  a  result, 
the  Department  has  deleted  all  pure 
metals  from  the  chemical  databases. 

Comment:  Some  commenters, 
including  one  of  the  independent 
technical  reviewers,  expressed  concern 
about  the  models'  fiailure  to  account  for 
the  additive  toxicity  of  aromatics  in  oils. 

Response:  The  Department  has 
modified  the  NRDAM/CME  and 
NRDAM/GLE  to  include  an  additive 
toxicity  model  that  accounts  for  the 
combined  lethality  of  similar  acting 
aromatics  in  oils.  The  Department  used 
the  information  identified  by  one  of  the 
commenters  to  construct  this  additive 
toxicity  model.  See  Section  4.2.  Volume 
I  of  the  NRDAM/CME  and  NRDAM/GLE 
technical  documents  for  the  specific 


algorithm  used  and  further  clarification 
of  the  changes  made. 

Comment:  Several  commmters  noted 
examples,  primarily  for  metals,  where 
the  proposed  NRDAM/CME  used 
toxicity  thresholds  that  were  lower  than 
naturally  occurring  water  solubilities. 
The  commenters  suggested  these  errors 
were  due  to  the  Department's 
inappropriate  use  of  freshwater  toxicity 
data  in  saltwatw  environments. 

Respcmse:  Comparisosi  of  the  salt-  and 
freshwater  databases  for  those  diemicals 
where  data  existed  showed  no 
significant  differences  in  toxicity  values 
given  the  variahility  of  such  data. 
However,  the  Department  has  deleted 
those  chemicals  where  a  difiiorence 
would  be  expected  (i.e..  those  making 
up  salinity  such  as  sodium). 

The  toxic  thresholds  in  the  models  are 
only  used  as  switches  to  end  the 
calculations  of  the  physical  fates 
submodeL  When  the  physical  btes 
submodel  determines  that 
concentrations  are  below  this  level  in  all 
locations,  it  stops  running.  The 
threshold  is  the  concentration  that 
would  cause  one  percent  mortality  at  30 
degrees  Cebius  after  96  or  more  hours 
of  expostire  for  the  most  sensitive 
species  group.  The  biological  effects 
submodel  calculates  the  actual  mortality 
for  each  species  group  based  on 
duration  of  expostue  and  temperatiue. 
The  proposed  technical  documents 
contained  an  incorrect  list  of  the  toxic 
thresholds  actually  used  by  the  models. 
The  documents  have  been  corrected. 
See  Table  IIL2.1.  Volume  ffl  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  docmnents. 

The  toxicity  data  in  the  database, 
including  the  threshold  values,  apply  to 
dissolved  concentrations,  not  total 
concentrations.  For  chemicals  that  are 
highly  partitioned,  such  as  metals  and 
nonpolar  organics,  the  dissolved 
concentrations  will  be  a  small  fraction 
of  the  total.  The  physical  fates  submodel 
partitions  chemicals  in  both  the  water 
colimm  and  the  sediments.  Only 
dissolved  chemical  in  the  water  coliunn 
or  in  the  sediment  pore  water  causes 
toxicity  in  the  models.  Thus,  the 
toxicity  values  should  not  be  compared 
to  total  concentrations  in  water,  but 
rather  to  the  dissolved  portion  only. 
This  accounts  for  the  discrepancies 
fjerceived  by  the  commenter  when 
comparing  thresholds  to  total  metal 
background  concentrations.  The 
Department  has  eliminated  all 
chemicals  with  a  solubility  below  the 
toxic  threshold. 

Comment:  One  of  the  independent 
technical  reviewers  thought  that  the  use 
of  toxicity  values  based  on  acute 
toxicity  laboratory  tests  could 


underestimate  toxic  eSects,  baoauae  in 
acute  tests  involving  up  to  96  hours  of 
exposure.  »iiim«U  ue  typically  not  isd. 
Thus  effects  result  from  watar-bome 
exposure  only.  The  technical  reviewer 
concluded  that  the  models  may  be 
inappropriate  for  spills'df  h3Klrophabic 
oiganic  compounds  where  most  of  the 
exposure  would  be  throuf^ 
contaminated  food. 

Response:  The  Department  agrees  that 
the  models  may  not  fully  capture  the 
efilBcts  of  a  spill  that  ctrntaminates  food 
sources.  The  Department  has  revised  the 
technical  documents  to  clarify  this 
point  See  Section  4.2.1.  Volume  I  of  the 
NRDAM/CME  and  URDAiAJClE 
technical  documents. 

Comment:  One  of  the  independent 
technical  reviewers  thought  that  the 
models  should  account  for  the 
incremental  effects  of  spills  on  existing 
levels  of  contamination. 

Response:  The  Department  did 
consider  inclusion  of  background 
contamination  data  in  the  models. 
However,  data  sources  were  insufficient 
to  include  such  infcmnation  for  the 
entire  area  covered  by  the  models.  As  a 
practical  matter,  background 
contamination  present  at  the  spill  site 
before  a  spill  wotdd  lower  the  threshold 
for  effects  by  the  spilL  Thus,  not 
including  background  contamination  in 
the  models  is  lU^ely  to  underestimate 
injuries.  However,  the  Department 
believes  that  in  cases  wh«e  background 
contamination  is  significant  but  the  cost 
of  using  type  B  procedures  is  not 
reasonable,  trustees  should  still  have  the 
option  of  using  a  type  A  procedure. 

Cbmnient7S)mm«iters  suggested  that 
rather  than  use  average  exposure 
concentrations  in  the  plimie,  the  models 
should  evaluate  mortalities  that  accrue 
from  the  actual  cxmiulative  exposure. 
One  of  the  independent  technical 
reviewers  thou^t  that  it  was  not 
meaningful  to  estimate  fractions  of 
npimiils  killed  and  recommended  that 
the  models  round  up  fractional 
mortaUties  to  total  animals  killed. 

Response:  Inadequate  data  currently 
exist  to  estimate  effects  of  cumulative 
exposure.  Further,  the  computational 
complexities  and  the  potential  size  of 
the  internal,  intermediate  data  files  are 
effectively  beyond  the  capacity  of 
currently  available  PCs.  Instead,  the 
biological  effects  submodel  performs 
multiple  iterative  runs,  using  different 
randomized  algorithms,  and  then 
averages  the  results  of  these  nms  to 
avoid  anomalous  model  outputs  and 
increase  reliability.  See  Section  4.3.1, 
Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents. 
The  model  is  intended  to  generate 
valid  mortality  estimates  for  portions  of 
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populations  rather  than  discrete  deaths 
of  individual  animals.  Therefore, 
fractional  mortality  figiues  are 
appropriate. 

Comment:  One  commenter  thought 
the  portions  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents 
pertaining  to  the  use  of  particles  to 
represent  biological  populations  were 
unclear.  The  commenter  sought 
clarification  of  bow  the  models  operate 
when  the  particles  bit  a  physical 
boundary  within  the  models.  The 
commenter  also  sought  clahncation  of 
the  fate  of  particles  and  their  exposure 
history  during  a  change  of  seasons.  The 
commenter  believed  there  should  be 
exposure  memory  for  particles 
representing  those  species  whose 
density  is  constant  across  seasons.  The 
commenter  further  supported  the  use  of 
multiple  iterative  runs  to  minimize  the 
variability  error  caused  by  using  a  finite 
number  of  particles  to  represent  a 
population  and  by  limiting  particle 
movements  on  a  daily  basis. 

Response:  Particles  may  be 
transported  out  of  a  grid  at  the 
downstream  edge  and  "created"  as 
previously  unexposed  particles  at  the 
upstream  edge.  Particles  intersecting 
land  are  reflected  back  into  the  water. 
At  the  change  in  seasons,  the  models 
assume  that  new  individuals  are  present 
(at  pre-spill  abundances)  and  do  not 
carry  over  the  exposure  history  from  the 
past  season.  The  past  season's  injuries 
are  tabulated  and  the  exposure  history 
for  the  new  season  is  set  at  zero. 
Therefore,  in  a  case  where  exposure 
extends  across  the  seasonal  boundary, 
the  time  of  exposure  would  be 
underestimated.  The  technical 
documents  have  been  clarified  on  these 
points.  See  Section  4.3.  Volume  I  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  documents.  The  Department 
agrees  that  multiple  runs  of  the  same 
scenario  will  give  a  better  prediction  of 
damages  than  a  single  run.  Thus  the 
models'  internal  procedures  average 
multiple  runs  to  arrive  at  a  damage 
figure. 

Comment:  Several  commenters 
generally  criticized  the  proposed 
models'  wildlife  mortality  calculations. 
Some  commenters  maintained  that  the 
models  fail  to  adequately  distinguish 
among  effects  of  different  types  of 
compounds  and  questioned  the 
application  of  wildlife  mortality 
probabilities  to  substances  other  than 
crude  oil  since  the  only  supporting  data 
sources  were  for  crude  oil. 

Response:  The  Department  considers 
the  wrildlife  mortality  model  to  be 
reasonable,  scientifically  justified  and 
consistent  with  experience  in  actual 
spill  events.  The  probabilities  of 


wildlife  mortality  used  by  the  models 
are  based  on  data  obtained  from 
observations  of  real  spills.  Some 
modifications  have  been  made  to  the 
probability  values  based  on  more  recent 
information. 

The  Department  acknowledges  that 
the  supporting  data  sources  for  wildlife 
mortality  do  address  crude  oil. 
However,  the  Department.beUeves  that 
the  models  adequately  accoimt  for  the 
differences  between  crude  oil  and  other 
petroleum  products  by  calculating 
vdldlife  exposure  dose  based  on  the  oil 
thickness  and  slick  size.  The  mortality 
threshold  is  based  on  the  exposure  dose 
that  is  sufficient  to  cause  an  observable 
effect  in  experimental  studies.  If  the 
exposure  level  exceeds  the  threshold, 
then  wildlife  mortality  is  assiuned.  For 
example,  petroleum  products  that 
spread  to  sheen  quickly,  entrain,  and/or 
evaporate  have  much  less  effect  on 
wildlife  in  the  models  than  thick,  long- 
lasting  oils,  such  as  crude  oil.  Thus,  the 
models  accoimt  for  differences  among 
hydrocarbon-based  oils  and  products 
through  the  physical  fates  submodel  and 
the  exposure  algorithm.  This  algorithm 
is  further  explained  in  Section  4.3.4, 
Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents. 

Comment:  Some  commenters 
contended  that  no  data  were  available  to 
support  mortality  rates  for  raptors. 
Commenters  also  questioned  the 
extrapolation  of  sea  otter  mortality 
probabilities  to  polar  bears. 

Response:  The  Department  considers 
the  eagle  mortality  rates  to  be 
appropriate  for  raptors  in  general. 
Mortality  of  eagles  and  other  raptors  as 
calculated  by  the  models  generally 
results  from  contact  with  slicks  in 
shallow  waters  and  along  shorelines, 
and  both  eagles  and  other  raptors 
occupy  such  areas  to  similar  degrees. 
The  eagle  mortality  rates  used  in  the 
models  are  also  supported  by  evidence 
from  the  Exxon  Valdez  spill.  Further, 
osprey  behave  very  much  like  eagles. 
Thus,  the  Department  believes  it  is 
reasonable  to  use  the  same  mortality 
rate  for  eagles  and  osprey. 

The  Department  recognizes  that  no 
explicit  data  are  available  on  the 
probability  of  polar  bears  dying  from 
spills.  However,  the  Department 
believes  that  it  is  appropriate  to  use  the 
same  probability  for  all  furbearers 
because  the  mechanisms  of  exposure 
and  toxicity,  namely  ingestion  of  oil 
through  grooming,  are  similar. 

Comment:  One  commenter  thought 
that  the  NRDAM/GLE  should  use  a  90 
to  95  percent  mortality  rate  for  ducks 
contacting  heavy  oil,  as  the  proposed 
NRDAM/CME  did. 


Response:  The  Department  has 
modified  the  NRDAM/GLE  to  include 
duck  mortality  rates  that  are  consistent 
with  those  in  the  NRDAM/CME.  Based 
on  recent  information,  the  Department 
has  incorporated  a  99  percent  mortality 
rate  in  both  models  for  those  ducks  that 
are  exposed  to  a  spill  over  the  threshold 
dose.  See  Section  4.3.4,  Volume  I  of  the 
NRDAM/GLE  technical  dociunent. 

Comment:  Commenters  noted  an 
apparent  lack  of  correspondence 
between  numbers  of  marine  birds  the 
models  estimated  to  be  killed,  and 
niunbers  killed  based  on  actual  wildlife 
recoveries  and  detailed  damage 
assessments.  One  commenter  believed 
that  the  mortality  coimts  for  birds 
impacted  by  oil  spills  in  Florida 
appeared  low  in  almost  all  cases. 
Commenters  suggested  an  alternative 
hindcast  model  for  wildlife  mortality 
estimation  that  was  used  for  the  T/V 
Puerto  Rican,  Apex  Houston,  Nestucca, 
and  Exxon  Valdez  oil  spills. 

Response:  The  Department  believes 
that  the  apparently  low  mortalities 
observed  by  the  commenter  were  due  to 
the  low  abundance  data  for  certain  bird 
species  contained  in  the  proposed 
biological  database  for  the  Florida  coast. 
The  Department  has  revised  the  wildlife 
database  for  the  Florida  coast  based  on 
additional  information  provided  by 
commenters.  Model  runs  conducted 
with  the  revised  wildlife  abundance 
database  no  longer  reveal  large 
discrepancies.  See  Section  5,  Volume  IV 
of  the  NRDAM/CME  technical 
document. 

Also,  the  Department  has  revised  the 
probability  of  mortality  for  aerial  divers 
using  hindcasts,  as  suggested.  See 
Section  4.3.4,  Volume  I  of  the  NRDAM/ 
CME  technical  dociunent. 

Comment:  Several  commenters, 
including  one  of  the  independent 
technical  reviewers,  generally 
questioned  the  oil  mortality 
probabilities  and  suggested  that  they  be 
calibrated  to  data  from  actual  spills, 
noting  that  the  wildlife  mortality 
probabilities  in  the  proposed  models 
were  inconsistent  with  experience  in 
the  Exxon  Valdez  spill. 

Response:  The  mortality  probabilities 
included  in  the  models  are  based  in  part 
on  data  from  actual  spills.  Very  little 
data  exist  on  the  natural  resource  effects 
of  small  spills  of  the  type  addressed  by 
the  type  A  models.  Therefore,  it  is 
impossible  to  determine  the  need  for 
calibration.  Nonetheless,  the 
Department  did  consider  data  on 
physical  fates  and  biological  effects 
collected  after  the  Exxon  Valdez  spill 
when  evaluating  the  NRDAM/CME's 
mortality  predictions.  Pird  and  marine 
mammal  injuries  estimated  by  the 
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model  provide  reasonable  agreement 
with  estimated  kills  caused  by  the  spill. 

.\lso,  the  commenters  may  not  have 
correctly  interpreted  how  the  model 
calculates  wildlife  mortality.  The 
conunenters  inferred  that  the  wildlife 
mortality  probabilities  are  multiplied 
times  all  animals  at  risk,  and  include 
populations  for  all  of  the  northern  Gulf 
of  Alaska  in  the  total  population  at  risk. 
Instead,  the  model  only  multiplies  the 
probabilities  times  the  animals  actually 
encountering  oil  and  receiving  a  dose 
above  the  threshold  value.  Thus,  the 
population  "at  risk"  in  this  sense  is 
orders  of  magnitude  lower  than  the 
commenter's  suggested  value. 

Comment:  Several  commenters 
asserted  that  the  models  overestimate 
wildlife  injuries  by  failing  to  account  fat 
weathering  of  oil,  the  effect  of 
temperature,  and  the  fact  that  light 
products  like  gasoline  and  other  floating 
chemicals  would  be  readily  washed 
from  the  coats  of  furbearers. 

Response:  The  physical  fates 
submodel  does  account  for  weathering. 
Evaporation,  degradation,  and 
entrainment  reduce  the  area  and 
thickness  of  slicks,  which  in  turn 
reduces  the  frequency  with  which 
wildlife  will  be  exposed  to  oil  doses 
large  enough  to  induce  effects.  See 
Section  3.5,  Volume  I  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 
documents.  For  example,  extremely 
volatile  compounds  evaporate  so 
quickly  that  their  surface  slicks  have 
essentially  no  effect  on  wildlife. 

The  Department  does  not  think  that 
temperature  is  likely  to  have  a 
significant  effect  on  mortality  rates. 
While  one  effect  of  oiling  is  a  decrease 
in  thermal  conductance  of  fur  and 
feathers,  it  is  generally  thought  that  the 
predominant  toxic  effects  result  fitjm 
ingestion  of  oil  during  grooming.  See 
Section  4.3.4,  Volume  I  of  the  NRDAM/ 
CME  technical  document.  Also,  animals 
are  adapted  to  the  climate  in  which  they 
live.  Thus,  a  tropical  species  suffers 
from  hypothermia  at  a  higher 
temperature  than  subpolar  species. 

_Fmally,  the  Ught  products  and 
chemicals  contained  in  crude  oil  are 
widely  recognized  to  be  the  more  toxic 
components.  The  light  products  and 
chemicals  are  hydrophobic,  and  so 
would  not  be  washed  from  fur  by 
seawater.  Given  the  same  dose,  in  terms 
of  mass  of  hydrocarbons,  these  products 
are  expected  to  have  similar  effects  to 
crude  oils. 

Comment:  One  commenter  thought 
that  the  proposed  10  percent  mortality 
rate  for  terrestrial  mammals  was  too 

Response:  The  Department  agrees  that 
the  proposed  mortality  rate  of  10 


percent  was  too  high  and  has  reduced 
it  to  0.1  percent.  The  Department 
considers  this  revised  rate  to  be 
reasonable  as  compared  to  the  mortality 
rate  for  seals.  The  NRDAM/CME 
assumes  a  seal  mortality  rate  of  1.0 
percent  based  on  hindcast  projections 
using  Exxon  Valdez  data.  Seals 
continuously  inhabit  open  waters  and 
shorelines,  whereas  terrestrial  wildlife 
inhabit  shorelines  only  a  portion  of  the 
time.  Therefore,  terrestrial  mammals 
would  be  expected  to  have  lower  rates 
of  encountering  spills  and,  thus,  lower 
mortality  rates. 

Comment:  Commenters  suggested  the 
models  grossly  overestimate  fish 
mortality  bom  oil  spills  by 
overestimating  dissolved  hydrocarbon 
concentrations.  These  commenters 
particularly  took  issue  with  the 
Department's  assumption  that  total 
aromatic  hydrocarbon  content  of  a  spill 
remains  the  same  by  percentage  before 
and  after  the  spill.  These  ccMnmenters 
dted  studies  showing  that  weathering 
results  in  little  of  the  hydrocarbon 
content  enterinp  the  water  column. 

Response:  The  Department  does  not 
think  that  the  models  overestimate  fish 
mortality  resulting  from  oil  spills. 
Aromatics  in  oils  are  known  to  cause 
the  most  acute  toxicity.  See  Section 
4.2.3,  Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents.  The 
physical  fates  submodel  separately 
tracks  dissolved  aromatics  of  two 
molecular  weight  size  classes:  (1) 
monoaromatic  benzenes  and  (2) 
diaromatic  compounds.  These  aromatics 
do  volatilize  rapidly  in  the  models. 
Thus,  relatively  little  of  these  aromatics 
end  up  in  the  water  column  and  cause 
toxicity.  See  Section  3.5,  Volume  I  of 
the  NRDAM/CME  and  NRDAM/GLE 
technical  dociunents. 

Also,  the  models  do  not  assume  that 
the  percent  composition  of  total 
aromatic  hydrocarbons  remains  constant 
in  the  spilled  substance.  The 
Department  has  clarified  the  text  of  the 
technical  documents  on  this  point.  See 
Section  4.2.3,  Volume  I  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 
docimients. 

Comment:  Commenters  asserted  that 
it  is  too  simplistic  to  use  a  mean  LC50 
(the  concentration  at  which  50  percent 
of  test  organisms  die  within  a  defined 
time  period)  for  the  whole  taxonomic 
class  of  fish  or  for  all  plants,  algae,  or 
angiosperms.  Further,  commenters 
maintained  that  the  Department  failed 
to  provide  information  sufficient  to 
evaluate  the  statistical  relationships 
involved. 

Response:  The  NRDAM/CME  and 
NRDAM/GLE  technical  documents 
contain  detailed  descriptions  of  the 


process  the  Department  used  to  derive 
aver^  toxicity  parameters.  Researchers 
have  foimd  that  the  LC50  for  one 
species  is  a  reasonable  predictor  of 
toxicity  for  othCT  species  within  the 
same  family  and  that,  in  many  cases, 
cross-family  correlations  are  also 
significant.  See  Sections  4  and  7, 
Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents. 
Also,  the  administrative  record  for  this 
nUemaking  includes  additional  material 
on  the  derivation  of  average  toxicity 
parameters. 

Available  information  is  insufficient 
to  disaggregate  further  the  toxicity 
values  used  in  the  models. 
Disaggregation  of  the  few  data  available 
would  increase  the  error  in  the  model 
result  because  of  the  uncertainties 
associated  with  individual  data  points. 
For  plants,  algae,  or  angiosperms, 
available  data  in  EPA's  AQUIRE 
database  support  the  use  of  a  mean 
LC50  value.  There  are  insufficient  data 
to  quantify  differing  values  by  plant 
group.  The  Department  does  not  believe 
that  use  of  more  specific  plant  values 
would  significanUy  improve  the 
reliability  of  the  model  damage  figure 
because  the  model  damage  figures  are 
not  sensitive  to  the  value  assumed, 
within  the  range  of  observed  data  for  a 
given  chemical. 

Comment;  A  few  commenters 
generally  criticized  the  Department's 
approach  to  assessing  fish  mortahty 
from  toxicity  data  using  statistically 
averaged  values,  asserting  that 
information  necessary  to  review  the 
adequacy  of  such  an  approach  was  not 
included  in  the  proposed  technical 
documents.  One  of  the  commenters 
noted  apparent  inconsistencies  between 
the  values  used  in  the  models  and  the 
values  in  the  AQUIRE  database.  Another 
conunenter  asserted  that  unless  the 
Department  could  demonstrate  that  the 
oil  toxicity  algorithms  in  the  revised 
NRD/^M/CME  were  more  accurate  than 
those  in  the  original  NRDAM/CME 
issued  in  1987,  the  Department  should 
return  to  the  original  algorithms. 

Response:  The  Department  believes  it 
has  provided  sufficient  information  and 
opportimity  to  review  the  approaches 
used  to  calculate  fish  mortality  and  to 
derive  the  toxicity  data  contained  in  the 
databases.  Section  4.  Volume  1  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  documents  explains  how  the 
models  calculate  fish  mortality.  Section 
2.  Volume  ffl  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents 
provides  toxicity  values  for.  each 
substance  contained  in  the  chemical 
databases  and  the  source  of  information 
used  to  derive  those  values.  Due  to  the 
volume  of  material,  the  Department  has 
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not  included  in  the  technical  documents 
ail  of  the  raw  data  and  statistical 
analyses  that  were  compiled  for  each 
iUAiuii^  value.  Huwcivei,  the  souTue:*  uf 
the  raw  data,  such  as  AQUIRE,  are 
available  to  the  public.  Also  the 
methods  used  to  derive  the  statistically 
averaged  toxicity  values  are  consistent 
with  those  commonly  used  in  aquatic 
toxicology.  The  toxicity  values  used  in 
the  model  are  based  on  all  literature  in 
the  AQUIRE  database  as  of  November 
1991.  The  AQUIRE  database  has  not 
been  updated  since  that  time.  The 
commenter  appears  to  have  reviewed 
only  a  limited  range  of  data  in  the 
AQUIRE  database. 

Finally,  the  Department  believes  that 
the  revised  NRDAM/CME  is  an 
improvement  over  the  original  NRDAM/ 
^GME  and  more  accurately  calculates  oil 
toxicity.  The  technical  documents 
explain  all  oil  toxicity  values  used  in 
the  models.  See  Section  4.2.3,  Volume 
I,  and  Section  2,  Volume  III  of  the 
NRDAM/CME  and  NRDAMGLE 
technical  documents.  The  toxicity 
parameters  are  for  dissolved  aromatic 
hydrocarbons  of  less  than  200  molecular 
weight,  which  is  what  the  models 
calculate  as  the  toxic  material. 
Literature  estimates  are  for  whole  oil, 
total  petroleum  hydrocarbons,  or  water 
soluble  fractions,  and  thus  are 
inapplicable  to  and  higher  than  those 
for  the  dissolved  low  molecular  weight 
fraction. 

Comment:  One  commenter  noted  that 
the  susceptibility  of  developing  fish 
eggs  and  larvae  to  toxic  substances 
changes  over  time  and  sought 
clarification  whether  the  models 
account  for  seasonal  variations  in 
toxicity. 

Response:  The  Department  recognizes 
that  the  susceptibility  of  fish  eggs  and 
larvae  to  toxic  substances  may  change 
with  age.  However,  the  Department  does 
not  think  that  sufficient  research  data 
have  been  compiled  to  quantify  a 
change  in  toxicity  by  age  of  eggs  and 
larvae  for  all  the  species  groups  and 
chemical  substances  contained  in  the 
chemical  database.  Therefore,  the 
models  have  not  been  revised  to  account 
for  this  potential  effect. 

Comment:  Some  commenters, 
including  one  of  the  independent 
technical  reviewers,  criticized  the 
models  for  failing  to  account  for  the 
effects  of  avoidance  of  a  spill  by  fish. 

Response:  The  Department 
acknowledges  that  some  portion  of  fish 
populations  may  avoid  spills  of  some 
types  of  chemicals.  However,  the 
Department  was  unable  to  identify 
adequate  quantitative  data  on  this 
phenomenon  to  include  it  in  the  models 
at  this  time. 


Comment:  One  of  the  indef>endent 
technical  reviewers  thought  the 
NRDAM/CME  should  account  for  the 
fad  ihat  tiah  aiid  niduroinverteOidteb 
may  be  exposed  to  intertidal 
contamination  when  the  tide  is  in. 

Response:  The  model  does  account  for 
tidal  inundation  in  its  calculation  of  the 
water  column  plume.  Contamination  in 
the  water  may  move  into  intertidal  areas 
when  water  is  present  over  them.  When 
the  Ude  goes  out,  the  plume  is 
transported  out  as  well. 

Comment:  One  of  the  independent 
technical  reviewers  thought  the  fish 
swimming  speeds  used  in  the  proposed 
models  were  extremely  low. 

Response:  The  Department  believes 
that  the  swimming  speeds  incorporated 
in  the  models  are  appropriate  for  the 
time  step  involved.  The  models  use 
these  speeds  as  distance  moved  in  a 
single  direction  in  an  individual  time 
step.  Direction  is  randomized,  so  that 
after  many  time  steps,  motion  is 
random.  The  rates  are  low  because  of 
the  time  step  used.  Otherwise,  there  is 
too  much  migration  of  fish  in  the 
models.  For  further  discussion,  see 
Section  4.3.1,  Volume  I  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 
documents. 

Comment:  One  commenter  questioned 
the  accuracy  of  the  statement  in  the 
proposed  NRDAM/GLE  technical 
document  that  short  duration 
disturbances  of  biota  are  not  evaluated 
in  light  of  the  fact  that  the  model 
specifically  focuses  on  acute  injury. 

Response:  The  statement  in  tne 
technical  document  to  which  the 
commenter  refers  simply  addresses  the 
model  assumption  that  seasonal 
biological  abundances  do  not  change  for 
reasons  other  than  the  spill.  See  Section 
4.1.2.  Volume  I  of  the  NRDAM/GLE 
technical  document. 

Comment:  One  commenter  stated  that 
the  Department  had  made  an 
unsubstantiated  assumption  that,  for 
wildlife,  death  of  parent  euiimals  will 
necessarily  lead  to  death  of  immature 
animals.  However,  other  commenters 
stated  that,  according  to  the  equations  in 
the  proposed  technical  documents,  the 
models  fail  to  account  for  lost  future 
harvest  of  young  that  are  killed  as  a 
result  of  the  death  of  their  parents.  A 
few  commenters  thought  the  models 
assumed  that  the  spill  occurred  at  the 
time  of  Hedging  and  that  the  time  of 
fledging  is  constant  for  all  species.  Some 
commenters  also  thought  that  the 
hatching  and  fledging  times  presented 
in  the  database  were  excessive. 

Response:  The  models  assume  that  if 
adult  birds  or  mammals  are  killed  while 
their  young  are  dependent  upon  them, 
then  the  young  will  be  lost  as  well.  See 


Section  4.5.2,  Volume  I  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 
documents.  The  models  do  not  assume 
thdt  tne  «piil  occurs  at  ine  ume  of 
fledging  or  that  the  time  of  fledging  is 
constant  for  all  species.  The  wildlife  life 
history  parameters  used  by  the  models 
include  the  age  (in  months)  at  which 
young  are  fledged  or  weaned,  not  the 
month  of  the  year  in  which  they  are 
fledged  or  weaned.  The  fledging  and 
weaning  ages  in  the  database  are  the 
ages  at  which  young  become 
independent.  See  Section  4,  Volume  IV 
of  the  NRDAM/CME  technical 
document,  and  Section  3.6,  Volume  10 
of  the  NRDAM/GLE  technical 
document. 

A  substantial  volume  of  literature 
addresses  the  parental  care  of  young 
birds  and  mammals  and  the  inability  of 
those  young  to  survive  without  parents. 
See  Section  4,  Volume  IV  of  the 
NRDAM/CME  technical  document,  and 
Section  3.8.4,  Volume  III  of  the 
NRDAM/GLE  technical  document.  The 
Department  believes  it  has  provided 
ample  doctmientation  to  substantiate 
that  the  death  of  parent  animals  does 
result  in  the  death  of  young  that  are 
dependent  on  them. 

H.  Loss  of  Production 

Comment:  One  of  the  independent 
technical  reviewers  stated  that  direct 
oiling  can  kill  seagrass  and  thereby 
reduce  habitat  function.  The  technical 
reviewer  suggested  that  the  models 
account  for  the  effect  of  oiling  on 
submerged  macrophytes  such  as 
seagrass  and  kelp. 

Response:  The  NRDAM/CME 
calculates  the  sublethal  loss  of 
production  and  the  acute  lethal  effects 
to  subtidal  seagrasses  and  other 
submerged  macrophytes  exposed  to 
concentrations  of  dissolved  oil  in  the 
water.  However,  evidence  of  oil  coating 
and  smothering  macrophytes  that  are 
under  water  or  in  floating  beds,  does  not 
appear  to  be  available.  The  Department 
does  not  consider  smothering  of 
subtidal  seagrass  to  be  likely  given  that 
oil  slicks  float  on  the  water  surface  and 
wave  action  would  flush  the  oil  from   ~ 
floating  beds.  Therefore,  the  Department 
has  not  included  the  coating  and 
smothering  of  subtidal  macrophytes  as 
an  injury  calculated  by  the  model. 

Intertidal  seagrass  habitats  have  been 
added  to  the  NRDAM/CME  as  a  new 
habitat  type.  The  Department  recognizes 
that  intertidal  seagrass  can  be  coated  by 
oil  and  smothered.  Research  studies 
have  shown  saltmarsh  plant  mortalities 
to  occiu-  from  exposure  to  oil 
thicknesses  of  14  milhmeters.  As  a 
result,  oiling  of  intertidal  seagrass  beds 
over  a  threshold  thickness  of  14 
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millimeters  Is  considered  lethal  to 
seagrass,  which  is  consistent  with  the 
model's  treatment  of  oiling  effects  on 
othei  mtertidal  habitat  lypes.  See 
Section  4.3.3.2,  Volume  I  of  the 
NRDAM/CME  technical  document. 

Comment:  One  commenter  thought 
that  the  proposed  method  of  estimating 
post-spill  recovery  of  macrophyte 
primary  production  was  adequate  for 
the  purposes  of  the  NRDAM/CME. 
However,  the  commenter  suggested  that 
the  Department  consider  adjusting  the 
sigmoldal  function  used  to  estimate  the 
rate  of  blomass  production  so  that  the 
maximum  rate  of  production  occurs  at 
one-half  of  the  pre-spill  blomass  level. 

Response:  The  Department 
acknowledges  the  limitations  of 
available  data  to  specifically  define  the 
shape  of  the  recovery  curve  for 
macrophyte  production.  However,  the 
model  results  are  not  sensitive  to  the 
sp>ecific  shape  of  the  recovery  curve; 
therefore,  further  effort  to  refine  the 
curve  is  not  likely  to  result  in 
significantly  improved  reliability. 

Comment:  A  few  commenters, 
including  one  of  the  independent 
technical  reviewers,  thought  the  models 
should  consider  the  effects  of 
compensatory  growth  (i.e.,  enhanced 
production  due  to  the  removal  of  inter- 
and  intra-species  density-dependent 
growth-limiting  factors).  These 
commenters  stated  that  the  models 
would  overestimate  production  losses 
imless  compensatory  growth  were 
considered.  The  commenter  also 
suggested  that,  for  lower  trophic  levels, 
the  models  should  use  the  upper  75th 
percentile  of  the  available  LC50  or  EC50 
(i.e.,  the  concentration  at  which  grov^ 
is  reduced  by  50  percent]  values  rather 
than  the  mean  of  the  LC50  and  EC50 
values. 

Response:  The  Department 
acknowledges  that  compensatory 
grovtrth  is  not  addressed  within  the 
models.  However,  the  Department  does 
not  believe  that  production  losses  are 
overestimated  as  a  result.  For  the  small 
spills  for  which  the  models  were 
designed,  density-dependent  growth 
and  survival  effects  are  likely  to  be 
insignificant.  Further,  density- 
dependent  effects  of  large  changes  in 
fish  population  sizes  have  been  difficult 
to  queuitify  because  of  large  natural 
variations  and  other  ecological  forces. 
The  known  disturbances  that  enhance 
productivity  in  ecosystems  are  natural 
events  to  which  the  ecosystem  adapts 
rather  than  hazardous  substance  spills. 

The  selection  of  only  the  upper  75th 
percentile  of  the  LC50  and  EC50  data 
would  arbitrarily  exclude  toxicity  data 
that  may  be  representative  of  all  . 
sensitive  and  nonsensitive  organisms  in 


the  field.  Instead,  the  use  of  only  the 
higher  LC50  data  would  likely  be 
representative  of  only  the  direct 
mortality  lu  xiou^casitive  organi&mb. 

Comment:  One  of  the  Independent 
technical  reviewers  recommended  that 
the  Department  adopt  a  habitat-based 
approach  to  calculating  the  loss  of 
production.  Under  this  approach,  each 
grid  would  have  an  associated  blomass 
per  unit  area,  and  if  that  grid  were  oiled, 
an  assumed  percent  of  yield  would  be 
lost. 

Response:  The  models  do  use  a 
habitat-based  approach  in  the 
calculation  of  lost  production.  Each 
contiguous  grid  cell  of  the  same  habitat 
type  within  the  grid  has  an  associated 
blomass  per  unit  area.  The  models 
calculate  a  percentage  loss  of  blomass 
for  the  defined  habitat  type  based  on 
concentration  and  time  of  exposure. 
Biomass  losses  are  summed  and 
multiplied  times  the  fishing  mortality 
rate  within  the  habitat  type  to  calculate 
the  lost  yield.  See  Sections  4.3  and  6.2, 
Volume  I  of  the  NRDAM/CME  technical 
doctmient,  and  Sections  4.3  and  8.2.2, 
Volume  I  of  the  NRDAM/GLE  technical 
document. 

Comment:  Several  commenters  stated 
that  the  models  rely  on  assumptions 
about  ecological  and  exposiu^  processes 
thfit  are  inconsistent  with  actual 
environmental  conditions  and  could 
result  in  inflated  damage  estimates. 
Some  commenters  thought  that  the 
models  inappropriately  assume  that 
ecological  communities  are  evenly 
distributed  both  temporally  and 
spatially.  Several  commenters  disagreed 
with  the  model  assumption  that  all 
demersal  young-of-the-year  are  attached 
to  the  bottom  and  thought  that  this 
assumption  would  overestimate  injury. 
Some  commenters  stated  that  the 
assumption  that  the  depth  of 
bioturbation  is  always  10  centimeters 
would  also  lead  to  overestimates  of 
injuries.  One  of  the  independent 
technical  reviewers  thought  that  the 
models  should  account  for  vertical 
migration. 

Response:  Ecosystems  have  the 
resilience  to  adapt  to  a  number  of 
impredictable  distiu"bances.  Fiuther, 
most  small  spills  do  not  appear  to 
significantly  alter  ecosystem  structure  or 
the  temporal  distribution  of 
populations.  The  purpose  of  the  models 
is  to  evaliiate  effects  of  spills  small 
enough  that  they  do  not  significantly 
alter  ecosystem  structure  and  dynamics. 
The  Department  believes  it  is  reasonable 
to  assume  stable  temporal  distributions 
and  that  such  an  assumption  is  not 
inconsistent  with  actual  environmental 
conditions  during  small  spills. 
Therefore,  the  models  continue  to 


assume  temporal  distribution  is 
constant  by  season  for  fish  and  shellfish 
and  by  month  for  yoimg-of-the-year. 

The  models  do  not  assume  even 
spatial  distributions  of  ecological 
communities.  The  abundance  data 
contained  in  the  biological  database 
were  developed  assuming  evenly 
distributed  species  abundances  within  a 
particular  habitat  and  biological 
province  occupied  by  the  species,  and 
within  a  given  season  or  month.  The 
species  abundance  data  are  assigned  to 
the  models'  biological  computational 
particles.  Abunduices  of  yoimg-of-the 
year  change  monthly  between  habitats, 
provinces,  and  portions  of  the  water 
column  ({lelagic,  demersal  or  benthic), 
as  appropriate  to  the  species'  life 
history.  Therefore,  the  particles  do  not 
represent  abundances  tixat  are  evenly 
distributed  spatially. 

The  Department  acknowledges  that  a 
small  portion  of  demersal  young-of-the- 
year  are  potentially  carried  by  currents. 
However,  for  the  purposes  of  these 
models,  the  De|}artment  believes  it  is 
reasonable  to  assume  that  all  demersal 
young-of-the-year  are  attached  to  the 
bottom.  See  Section  4.3.2,  Volume  I  of 
the  NRDAM/CME  and  NRDAM/GLE 
technical  documents.  If  any  demersal 
yoimg-of-the-year  did  in  fact  drift  with 
the  current,  they  would  likely  be  more 
exposed  to  the  released  substance, 
which  would  also  be  moving  with  the 
ciirrent.  Therefore,  if  the  assumption 
that  all  demersal  young-of-the-year  are 
attached  to  the  bottom  is  not  reasonable 
in  a  particular  case,  the  models  are 
likely  to  underestimate  rather  than 
overestimate  damages. 

Also,  simulation  of  vertical  migration 
would  require  substantial  additional 
modeling.  The  Department  does  not 
believe  that  adding  such  complexity 
would  substantially  improve  the 
reliability  of  the  final  damage  figure. 

In  some  contaminated,  and  thus 
ecologically  stressed,  habitats,  the  depth 
of  bioturbation  may  be  less  than  10 
centimeters.  However,  for  most  regions 
covered  by  the  models,  the  Department 
believes  it  is  reasonable  to  assume  a 
depth  of  10  centimeters,  since  most 
estuarine  and  marine  sediments  are 
relatively  uncontaminated.  Contrary'  to 
the  commenters'  assertion  that  this 
assumption  may  cause  an  overestimate 
in  pore  water  concentrations  in  areas 
where  bioturbation  is  small,  the  dilution 
of  contaminants  over  the  assumed  depth 
of  10  centimeters  could  underestimate 
pore  water  concentrations  and  injuries. 

Comment:  Some  of  the  commenters, 
including  one  of  the  independent 
technical  reviewers,  thought  the  food 
web  model  was  crude  For  example,  the 
Independent  technical  reviewer 
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questioned  the  assumption  that  all  biota 
are  equivalent  as  food  sources.  Another 
commenter  stated  that  the  model 
provided  only  a  rough  approximation  of 
upper  trophic-level  production  losses 
attributable  to  spill-related  reductions  in 
primary  productivity. 

Response:  The  Etepartment 
acknowledges  that  the  food  web  model 
is  generalirad  for  all  aquatic  habitats, 
but  believes  it  is  reasonable  for  the 
purposes  of  the  NRDAM/GLE  and 
NRDAM/CME.  The  food  web  model 
provides  a  reliable  approximation  of 
spill-related  upper  trophic-level 
production  losses  due  to  lost  primary 
productivity.  The  Department  believes 
that  development  of  a  more 
sophisticated,  geographic-specific  food 
web  model  would  not  significantly 
improve  the  reliability  of  the  final 
damage  figure. 

Comment:  One  of  the  independent 
technical  reviewers  thought  that  the 
consumption  rate  parameters  contained 
in  the  food  web  model  should  vary 
seasonally. 

Response:  Seasonal  changes  in  lower 
trophic-level  production  rates  and  in 
temperature  already  partially  provide  a 
seasonal  effect  in  the  models.  The 
IDepartment  does  not  beheve  that  further 
refinement  would  significantly  improve 
the  reliability  of  the  final  damage  figure. 

/.  Catch  and  Bag  Losses 

Comment:  Several  commenters 
addressed  the  methods  used  to  translate 
fish  mortahty  and  wildlife  mortality 
into  reductions  in  catch  and  bag. 
Commenters  noted  that  a  correct 
translation  was  needed  because 
mortality  is  not  a  sufficient  basis  for 
damages  if  it  does  not  result  in  a 
quantifiable  reduction  in  the  services 
provided  by  the  resources.  Some 
commenters  thought  the  proposed 
single-species  approach  to  modeling 
fishery  complexes  and  ecosystems  was 
simplistic  but  adequate  for  the  purposes 
of  the  type  A  models.  Other  commenters 
argued  that  predictions  of  catch  and  bag 
losses  were  wholly  imreliable  and 
resulted  in  inflated  estimates  of  service 

losses. 

Some  conunenters  stated  that  the 
models  sometimes  predict  a  catch  loss 
that  exceeds  the  prediction  of  total 
mortality.  These  commenters  asserted 
that  inaccurately  high  fishing  rates  in 
the  proposed  NRDAM/GLE  lead  to  the 
estimation  that  50  to  70  percent  of  some 
fish  species  would  be  caught  in  a  single 
year.  Commenters  complained  that  lost 
wildlife  bag  predictions  failed  to 
account  for  regional  differences.  Some 
commenters  thought  that  failure  to 
consider  hunting  regulations  would 
inappropriately  result  in  the  calculation 


of  losses  even  when  himting  is 
prohibited.  Commenters  also  criticized 
the  use  of  uniform  annual  himting 
mortality  rates  that  do  not  assume  any 
particvilar  underlying  daily  patterns  that 
would  produce  such  rates. 

Response:  The  type  A  models 
calctdate  lost  catch  cased  on  a  standard 
fisheries  model.  See  Section  4.5.1. 
Volume  1  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  doomients. 
Fishing  mortality  is  an  instantaneous 
rate,  the  coefficient  of  an  eimonential. 
first-order  "decay"  curve.  The  nature  of 
this  equation  is  that  an  instantaneous 
fishing  mortality  rate  of  one  corresponds 
to  an  annual  harvest  of  63  percent  of  the 
standing  stock  abundance  present  at  the 
beginning  of  the  year.  The  models 
accoimt  for  growth  of  animals  over  the 
year  they  are  harvested.  Thus,  the 
harvest  may  exceed  the  standing  stock 
biomass  present  at  any  given  time  if  the 
growth  rate  of  the  species  is  high.  An 
annual  harvest  rate  of  63  percent  of 
standing  stock  abundance  at  the 
beginning  of  the  year  is  not  equivalent 
to  a  63  percent  catch  of  all  the  fish 
species  stock  cumulatively  available 
throughout  the  yetu'.  The  fishing 
mortality  rates  assimied  in  the  database 
are  based  on  best  available  fisheries 
statistics  estimated  by  NMFS  and  State^ 
fisheries  management  agencies. 

The  models  apply  htmUng  mortality 
rates  to  a  population,  i.e..  a  stock  or 
group  of  interbreeding  animals.  See 
Section  4.5.3.  Volume  I  of  the  NRDAM/ 
CME  and  NRDAM/GLE  technical 
documents.  The  hunting  mortality  rate 
in  the  models  is  simply  the  probability 
of  being  hunted  successfully  at  some 
time  and  place  over  one  year  of  life. 
Therefore,  the  models  need  not  consider 
exactly  where  or  when  the  animals  are 
actually  taken  during  a  given  year  or 
whether  hunting  seasons  are  open  or 
closed  at  the  spill  site.  The  Department 
derived  the  hunting  mortality  rates  from 
tagging  studies.  A  considerable  amoimt 
of  literature  shows  that  birds  and 
manmials  have  similar  hunting 
mortality  rates  per  animal  (or  per  100 
animals)  throughout  North  American 
populations  due  to  migratory  behavior 
and  biological  limits  on  productivity. 
See  Section  4,  Volume  IV  of  the 
NRDAM/CME  technical  docvunent. 
Therefore,  the  models  use  per-animal 
rates  that  are  justifiably  constant  in  time 
and  space. 

Comment:  Some  commenters  thought 
it  was  inconsistent  for  the  models  to 
assume  that  a  fish  species  may  be 
present  or  absent  in  certain  seasons 
while  also  assuming  that  fishing  and 
natural  mortality  rates  are  constant  and 
act  continuously  on  the  population 
throughout  the  year. 


Response:  The  models  include  fishing 
and  natural  mortality  rates  that  apply  to 
stocks,  which  may  move  seasonally.  The 
rates  apply  to  the  entire  population  of 
fish  within  the  provinces  occupied  by  a 
^ven  stock  no  matter  whether  they  are 

firesent  or  absent  from  particular 
ocations  at  different  times  of  the  year. 

Comment:  One  commenter  thought 
that  the  fish  biomass  figures  used  in  the 
calculation  of  predation  rates  should 
reflect  the  entire  stock,  not  just  the 
exploitable  stock  biomass. 

Response.  The  models  do,  in  fact,  use 
the  total  stock  biomass  in  these 
calculations. 

Comment:  A  few  commentera  noted 
that  the  yield  model  asstmies  that  the 
biomass  of  each  fish  species  is 
uniformly  distributed  over  the  entire 
province  in  -which  it  is  found,  while  the 
figures  in  the  database  reflect  the  actual 
distribution  of  the  stock.  The 
commenters  further  noted  that  if  a 
spedes  did  not  extend  throughout  the 
entire  province,  then  this  assimiption 
would  lead  to  an  overestimate  of  loss  of 
yield. 

Response:  The  Department  chose 
province  boundaries  to  minimize  this 
source  of  error  in  the  models. 
Additionally,  there  are  three  sub-areas 
(habitats)  within  each  province  with 
unique  fishery  biomasses.  See  Section 
6.3.  Volume  I  of  the  NRDAM/CME 
technical  document. 

Comment:  A  few  commenters  raised 
questions  about  the  interplay  between 
the  user-supplied  information  on 
closures  and  the  models'  spill-related 
mortality  predictions.  The  commenters 
noted  that  the  models  do  not  adjust 
fishing  mortality  rates  when  there  is  a 
closure.  Commentera  suggested  that 
users  be  allowed  to  make  such  an 
adjustment  to  avoid  underestimating 

recovery  periods. 

Response:  The  Department  believes 
the  assumption  of  a  constant  fishing 
mortahty  rate  is  reasonable  for  purposes 
of  calculating  recovery  periods  after 
minor  spills.  Only  very  large  changes  in 
fishing  would  be  measurable  in  the 
population  over  the  long  term.  For 
minor  releases,  it  is  unlikely  that 
extended  closures  will  occur. 

Comment:  One  commenter  questioned 
the  yield  formulas  in  the  proposed 
NRDAM/CME  technical  document  and 
offered  alternative  formulas.  The 
commenter  noted  that  the  proposed 
equations  appeared  to  be  missing  the 
final  year's  contribution  to  yield. 

Response:  The  Department  has 
reviewed  the  alternative  formtilas 
offered  by  the  commenter  and  has 
concluded  that  they  are  more  precise. 
The  Department  has  modified  the  final 
veraions  of  the  models  accordingly.  The 
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models  continue  to  calculate  losses 
through  the  last  year  after  the  spill 
effects  where  killed  individuals  would 
have  lived  and  died  naturally.  The 
Department  has  clarified  the  language  of 
the  technical  documents  on  this  point. 
See  Section  4.5.1.  Volume  I  of  the 
NRDAM/CME  and  NRDAM/GLE 
technical  documents. 

/.  Habitat  Restoration 

Comment:  Several  commentera 
thought  that  the  proposed  methodology 
for  calculating  habitat  restoration  costs 
was  so  flawed  that  the  Department  - 
should  eliminate  such  damages  from  the 
models.  These  conunenters  identified 
four  major  fiaws  in  the  methodology 
that,  taken  together,  render  it  invalid:  (1) 
The  models'  acute  toxic  threshold  is 
unrealistically  low,  leading  the  models 
to  overestimate  the  size  of  the  areas 
needing  restoration;  (2)  the  models  often 
overestimate  the  time  necessary  for 
natural  recovery;  (3)  the  models  select 
specific  physical  restoration  measures 
without  regard  to  their  feasibility;  and 
(4)  the  Department  overestimated  the 
fixed  costs  for  small  spills. 

Response:  As  discussed  in  more  detail 
below,  the  Department  beUeves  that  the 
met|)odology  for  calculating  habitat 
restoration  costs  is  reliable.  Therefore, 
the  Department  has  retained  the 
methodology  in  the  final  versions  of  the 
NRDAM/CME  and  the  NRDAM/GLE 
subject  to  the  revisions  described  in 
Section  VI.B  of  this  preamble. 

Comment:  Several  commenters  said 
the  Department  had  failed  to  consider 
adequately  the  feasibility  or  the  cost- 
effectiveness  of  the  specific  restoration 
actions  included  in  the  models.  For 
example,  commentera  argued  that 
sediment  capping  in  deep  water  is  not 
a  proven  technique  and  that  the  cost  of 
such  capping  is  highly  siterspecific. 
Therefore,  these  commenters  thought 
that  deep-water  capping  should  be 
eliminated  from  the  models. 
Commentera  also  thought  that  the 
Department  had  failed  to  substantiate  its 
claim  that  the  types  of  habitat 
restoration  actions  considered  by  the 
models  are  in  fact  the  most  cost- 
effective.  Some  commenters,  including 
one  of  the  independent  technical 
reviewera,  thought  the  Department  had 
unduly  limited  the  range  of  restoration 
actions  the  models  consider,  and  should 
have  included  off-site  restoration, 
partial  rehabilitation,  and  other 
mitigating  actions. 

Response:  The  Department  has 
concluded,  based  on  an  extensive 
literatiu^  review,  that  all  restoration 
options  considered  by  the  models  are 
technically  feasible.  For  additional 
discussion  see  Sections  5  and  12, 


Volume  I  of  the  NRDAM/CME  technical 
document,  and  Sections  5  and  9, 
Volume  I  of  the  NRDAM/GLE  technical 
document. 

Sediment  capping  in  deep  water  is 
technically  possible.  The  models 
calculate  damages  based  on  the  cost  of 
capping  only  if  toxicity  in  sediments  of 
an  entire  grid  cell  is  so  pereistent  that 
recovery  following  capping  would  be 
faster  than  nattual  recovery.  The 
Department  beUeves  that  in  such  cases, 
sediment  capping  is  appropriate.  The 
Department  has  attempted  to  account 
for  site-specific  factora  relating  to 
offshore  capping  by  including  cost 
figures  that  take  into  consideration  the 
different  distances  that  equipment  and 
sediments  must  be  transported. 

The  Department  also  carefully 
evaluated  a  wide  range  of  possible 
habitat  restoration  actions,  including 
replacement  of  the  affected  resources 
with  other  resources,  acquisition  of 
equivalent  resources,  natural  recovery, 
and  other  technologies.  Based  on  this 
evaluation,  the  Department  believes  that 
it  has  identified  the  most  cost-effective 
types  of  habitat  restoration  that  can 
reasonably  be  included  in  models  of  this 

With  regard  to  off-site  restoration,  the 
Department  acknowledges  that  after 
recovering  damages  through  the  use  of 
a  type  A  procedure,  trustees  may  well 
decide  that  the  recoveries  are  best  spent 
on  off-site  actions,  such  as  the  purchase 
and  enhancement  of  nearby  property  to 
provide  equivalent  habitat  to  that  lost. 
However,  the  availabiUty  of  nearby  land 
of  the  same  habitat  type  as  that  injured, 
the  cost  of  any  available  land,  and  the 
need  for  and  feasibility  of  any  actions  to 
make  the  land  equivalent  in  quahty  to 
that  lost  are  all  highly  site-specific 
factora.  The  Department  does  not 
beheve  that  adequate  data  are  currently 
available  to  include  off-site  restoration 
among  the  list  of  restoration  actions 
evaluated  by  the  models.  With  legard  to 
partial  rehabifitation,  the  Department 
has  improved  the  resolution  of  the 
NRDAM/CME  by  a  factor  of  four,  which 
allows  the  restoration  submodel  to 
consider  restoration  of  much  smaller 
geographic  areas. 

Comment:  One  commenter  noted  that 
techniques  for  reestabUshing  freshwater 
macrophyte  beds  of  wild  celery  have 
been  well  demonstrated  and  should  be 
separately  included  in  the  NRDAM/ 
GLE. 

Response:  The  NRDAM/GLE  does 
evaluate  actions  to  restore  wild  celery 
beds  but  does  so  through  consideration 
of  a  single  type  of  restoration  action  for 
all  aquatic  bed  habitats.  The  Department 
does  not  think  the  differences  between 
the  techniques  for  restoring  various 


types  of  aquatic  beds  necessitate  the 
development  of  distinct  per-unit 
restoration  costs  for  each  type. 

Comment:  Several  commenters  said     , 
that  the  models  grossly  overestimate  the 
size  of  the  areas  to  be  restored  because 
they  use  imreaUstically  low  toxicity 
thresholds.  To  illustrate  this  point, 
commentera  noted  that  the  models 
assign  a  toxicity  threshold  to  cupric 
chloride  that  is  less  than  l/40th  its 
normal  concentration  in  saltwater. 
These  commentera  argued  that  a  spill  of 
cupric  chloride  would  have  to  spread 
over  a  huge  area  before  it  would 
dissipate  below  the  toxic  threshold, 
which  would  then  necessitate 
restoration  over  a  similarly  huge  area. 

Response:  The  toxicity  threwolds 
included  in  the  models  merely  serve  as 
switches  to  end  a  model  run.  When  the 
physical  fates  submodel  determines  that 
concentrations  of  the  released  substance 
are  below  the  threshold  level  for  that 
substance  in  all  locations,  it  stops 
nmning.  The  threshold  is  the 
concentration  that  would  cause  one 
percent  mortahty  at  30  degrees  Celsius 
after  96  or  more  houra  of  exposure  in 
the  most  sensitive  species  group.  When 
calculating  habitat  restoration  costs,  the 
restoration  submodel  will  examine  all 
areas  over  which  the  spill  has  spread 
but  will  only  calculate  the  cost  of  active 
restoration  if  it  would  result  in  lower 
compensable  value  than  natural 
recovery.  Compensable  value  is 
generated  only  when  there  is  mortality 
or  loss  of  production.  The  biological 
effects  submodel  calculates  mortahty 
and  loss  of  production  not  on  the  basis 
of  the  toxicity  thresholds  but  rather  on 
the  basis  of  mean  LC50  and  EC50 
values.  Therefore,  the  toxicity 
thresholds  do  not  determine  the  extent 
of  habitat  restoration.  Further,  the 
models  will  only  include  the  cost  of 
active  restoration  in  the  final  damage 
figure  if  such  active  restoration  passes 
the  cost-benefit  test  disaissed  below. 

Comment:  There  were  several 
comments  concerning  the  models' 
predictions  of  recovery  times.  One  of 
the  independent  technical  reviewera 
suggested  that  the  recovery  times  be 
modified.  Another  commenter  qoted 
that  recovery  times  are  very  uncertain 
and  that  relatively  small  adjustments 
can  have  significant  effects  on  estimates 
of  total  losses.  Several  commentera  said 
the  proposed  restoration  submodel 
generally  overestimated  the  time 
required  for  natural  recovery.  Some 
commentera  stated  that  the  NRDAM/ 
CME  appeared  to  incorporate  recovery 
times  for  seagrass  t>eds  and  coral  reefs 
that  exceeded  the  literature  values  fisted 
in  the  proposed  NRDAM/CME  technical 
document.  Other  commentera 
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questioned  the  lack  of  data  for  saltmareh 
wetlands  and  mudflats  and  criticized 
the  Department's  use  of  identical 
•recovery  times  for  mudflats  and  sandy 
beaches. 

Response:  The  Department  believes 
that  the  scientific  literature  supports  the 
recovery  times  for  seagrass  beds,  coral 
reefs,  saltmarsh  wetlands,  and  mudflats 
contained  in  the  NRDAM/CME.  Further, 
the  recovery  periods  included  in  the 
NRDAM/CME  for  seagrass  beds  and 
coral  reef  are  consistent  with  the 
literature  cited  in  the  technical 
document.  See  Section  4.3.3.2,  Volume 
1  of  the  NRDAM/CME  technical 
document. 

Comment:  One  comraenter  questioned 
the  Department's  assumption  that 
ref>roduction  of  fish  and  wildlife  species 
resumes  normal  levels  as  soon  as 
toxicity  is  no  longer  present. 

Response:  The  Department  recognizes 
that  substances  may  cause  sublethal  or 
chronic  injiuies  that  affect  reproduction 
after  concentrations  have  dropped 
below  acutely  toxic  levels.  However,  the 
models  do  not  attempt  to  address  the 
efiiects  of  such  sublethal  or  chronic 
injuries.  If  trustees  believe  such  injuries 
are  likely  to  be  significant,  tney  should 
consider  conducting  type  B  studies 
instead  of,  or  in  addition  to.  a  type  A 
procedure. 

Comment:  There  were  a  few 
comments  about  the  inclusion  of  fixed 
restoration  costs  in  the  models.  Some 
commenters.  including  some  of  the 
independent  technical  reviewers, 
thought  that  the  fixed  cost  figure  was 
too  low;  other  commenters  thought  it 
was  too  high.  One  of  the  independent 
technical  reviewers  thought  different 
fixed  costs  should  be  applied  depending 
on  the  type  of  habitat  affected. 

Response:  Trustees  who  use  a  type  A 
procedure  will  have  to  develop  a 
restoration  plan  once  they  obtain 
com(>ensation  for  the  natural  resource 
injuries.  See  43  CFR  11.93(a).  The 
proposed  models  included  a  fixed  cost 
of  $18,300  to  cover  restoration  planning 
costs.  The  Department  recognizes  that 
the  extent  of  the  restoration  plaiming 
costs  for  each  particular  case  may  vary 
dramatically.  Such  costs  depend  on 
whether  the  trustees  intend  to 
implement  the  restoration  actions 
chosen  by  the  model  or  develop  other 
restoration  actions.  The  costs  also  vary 
depending  on  the  complexity  of  the 
selected  restoration  actions.  In  light  of 
the  highly  site-specific  nature  of 
restoration  planning  costs,  the 
Department  has  chosen  to  eliminate 
them  from  the  models. 

Nevertheless.  §  11.15(a)(3)  of  the 
regulations,  which  is  not  changed  by 
this  rulemaking,  allows  trustees  to 


recover  the  reasonable  and  necessary 
costs  of  an  assessment.  These  costs 
include  "(ajdministrative  costs  and 
expenses  necessary  for,  and  incidental 
to  *   *   *  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  planning."  43  CFR 
11.15(a)(3)(ii).  Therefore,  trustees  who 
use  a  type  A  procedure  and  wish  to 
recover  restoration  planning  costs  may 
develop  their  own  estimates  of  such 
costs  and  include  them  as  assessment 
costs  in  the  demand  presented  to  the 
PRPs  imder  revised  §  11.91(a). 

Comment:  One  conunenter  was 
generally  concerned  about  the  quality  of 
the  Department's  information-gathering 
efforts  on  habitat  restoration  techniques, 
noting  the  lack  of  current  references  in 
the  technical  documents.  The 
independent  technical  reviewers 
recommended  that  the  Department 
update  the  per-unit  restoration  cost  data 
included  in  the  models. 

Response:  NOAA  conducted  an 
extensive  literature  search  on  natural 
resource  restoration  while  developing 
giiidance  documents  in  connection  with 
its  natural  resource  damage  assessment 
rulemaking  under  OPA.  llie  Department 
has  updated  the  per-imit  restoration 
costs  included  in  the  models  baaed  on 
information  compiled  through  this 
NOAA  effort  as  well  as  other  recent 
information.  Also,  as  discussed  below, 
the  Department  has  revised  the  habitat 
restoration  actions  evaluated  for 
structured  habitats  (i.e..  wetlands, 
seagrass,  macroalgal.  coral,  mollusk,  and 
reeO. 

Comment:  A  few  commenters  thought 
that  the  costs  of  upland  disposal  of 
sediments  in  the  proposed  NRDAM/GLE 
inappropriately  &iled  to  factor  in  long- 
term  operation  and  maintenance. 

Response:  The  model  includes  the 
per-unit  costs  that  a  commercial  facility 
would  charge  to  accept  sediment  for 
disposal.  These  costs  are  one-time  costs 
charged  by  the  commercial  facility  and, 
thus,  should  include  the  faciUty's 
anticipated  long-term  operation  and 
maintenance  costs.  Trustees  would  not 
incur  any  additional  long-term  costs. 

Comment:  Some  of  the  independent 
technical  reviewers  thought  that  the 
NRDAM/CME  incorrectly  assiuned  that 
seagrass  replanting  and  oyster  reef 
seeding  would  entail  destruction  and 
subsequent  reestablishment  of  the  entire 
habitat.  These  technical  reviewers  als^ 
thought  this  assumption  would  produpe 
a  bias  against  invoking  habitat 
restoration  because  habitat  restoration  of 
this  nature  will  generally  result  in 
compensable  value  in  excess  of  that 
which  would  occur  under  natural 
recovery. 


Response:  The  Department  has 
reevaluated  the  habitat  restoration 
actions  included  for  seagrass  beds, 
invertebrate  reefs,  and  other  structured 
habitats  and  decided  that  in  certain 
circumstances  it  would  be  technically 
feasible  and  more  cost-effective  to 
perform  restoration  actions  that  are  less 
invasive  than  replacement  of  substrate. 
Therefore,  the  Department  has  revised 
the  NRDAM/CME  to  include  two 
potential  restoration  actions  for  such 
habitats.  Where  the  sediments  are 
suffieiently  contaminated,  the 
restoration  submodel  evaluates  substrate 
replacement  or  capping  followed  by 

or  reseeding  of  the  vegetation 


or  invertebrate  structure.  Where 
sediments  are  not  contaminated  but 
mortality  of  the  structural  habitat  has 
occurred,  the  submodel  evaltiates 
replanting  or  reseeding  alone.  The 
submodel  evaluates  each  affected  grid 
cell.  See  Section  12.2,  Volume  I  of  the 
NRDAM/CME  technical  doctunent. 

Comment:  One  commenter  thought 
that  the  Department  had  inappropriately 
based  freshwater  wetland  restoration 
ahematives  for  hazardous  substance 
releases  on  oil-related  experiences. 

Response:  The  Department  did  not 
base  freshwater  wetland  restoration  for 
hazardous  substance  releases  on  data 
relating  to  oil  spills.  In  fact,  data  on 
freshwater  wetUnd  restoration  arises 
almost  entirely  out  of  non-oil 
experiences.  See  Section  5.7,  Volume  I 
of  the  NRDAM/GLE  technical 
document. 

Comment:  One  conunenter  noted  that 
removal  and  replacement  of  soils  and 
vegetation  is  subject  to  failure  and.  even 
if  "successful,"  results  in  different 
habitat. 

Response:  The  Department  agrees  that 
removal  of  substrate  and  replanting  can 
result  in  feilures  and  the  emergence  of 
different  habitats.  The  Department 
developed  recovery  rates  and  per-tmit 
restoration  costs  that  account  tfx  such 
risks. 

Comment:  One  commenter  objected  to 
the  inclusion  of  vvashing  and  steam 
cleaning  as  restoration  alternatives, 
noting  diat  such  actions  caused  injury 
during  the  Exxon  Valdez  response. 

Response:  llie  Department  has 
retained  washing  and  steam  cleaning  as 
a  potential  shoreline  habitat  restoration 
alternative  in  the  NRDAM/CME.  The 
Department  agrees  that  washing  and 
steam  cleaning  cause  injtiry  but  believes 
that  inclusion  of  such  ailtematives  in  the 
model  is  appropriate  subject  to  the 
decision  criteria  used  by  the  models. 
When  the  model  evaluates  these 
alternatives,  it  assiunes  that  the  actions 
will  destroy  the  habitat.  The  model  will 
only  select  these  alternatives  if, 


notwithstanding  their  deleterious 
effects,  they  nonetheless  result  in  lower 
compensable  value  than  natural 
recovery.  In  coastal  and  marine 
enviroiunents,  the  tidal  flux  creates  a 
distinct  shoreline  habitat  that  is  not 
present  in  the  Great  Lakes.  Therefore, 
the  NRDAM/GLE  does  not  include 
shoreline  washing  and  steaming. 

Comment:  One  commenter  disagreed 
Mdth  the  statement  in  the  proposed 
NRDAM/GLE  technical  document  that 
fish  production  is  not  negatively 
affected  by  dredging. 

Response:  The  Department 
acknowledges,  and  the  models 
recognize,  that  dredging  of  a  habitat 
reduces  egg  and  larval  fish  production 
in  the  dredged  habitat  to  zero  initially, 
and  then  production  follows  vegetative 
and  benthic  recovery.  The  models 
simply  assiune  that  adult  fish 
production  is  imaffected. 

K.  Assimilative  Capacity  Restoration 

Comment:  Several  commenters  argued 
that  assimilative  capacity  restoration 
costs  are  not  legally  recoverable.  A 
number  of  commenters  thought  that 
inclusion  of  damages  for  lost 
assimilative  capacity  was  overly 
speculative.  These  commenters  stated 
that  the  presence  of  a  spilled  substance 
only  causes  a  meaningful  reduction  in 
assimilative  capacity  if  the  resource  will 
be  required  to  assimilate  more  of  a 
similar  substance  in  the  same  area 
before  the  spilled  substance  degrades. 
The  commenters  argued  that  the  type  A 
models  merely  assiune  that  assimilative 
capacity  has  been  reduced.  Some  of 
these  commenters  thought  that  the 
assumption  of  an  actual  reduction  in 
assimilative  capacity  is  particularly 
troubling  in  the  case  of  minor  spills. 
The  commenters  noted  that  if  type  B 
procedures  are  used,  trustees  would  be 
required  to  demonstrate  an  actual 
reduction  in  assimilative  capacity.  One 
commenter  noted  that  Ohio  v.  Interior 
had  stated  that  a  procediue  that 
permitted  unduly  speculative 
assessments  would  not  constitute  a  best 
available  procedure  imder  CERCLA.  889 
F.2d  at  462. 

Response:  The  issue  of  whether  lost 
assimilative  capacity  is  a  legally 
permissible  category  of  damages  was 
decided  and  resolved  by  the  Department 
in  1986  and  is  beyond  die  scope  of  this 
rulemaking.  The  only  issues  that  the 
Department  is  considering  in  this 
rulemaking  are:  whether  the  type  A 
models  adequately  demonstrate  a  loss  of 
assimilative  capacity;  and,  if  so, 
whether  the  models  acctuately  compute 
the  costs  for  restoring  that  loss.  The 
Department  believes  that  the 
assimilative  capacity  restoration  costs 


computed  by  the  final  NRDAM/CME 
and  the  NRDAM/GLE  are  based  on 
demonstrable,  rather  than  speculative, 
losses. 

Assimilative  capacity  is  an 
ecosystem's  ability  to  repair  itself  by 
digesting,  degrading,  transforming, 
absorbing,  or  otherwise  eliminating  the 
pollutants  placed  in  it.  The  Department 
recognizes  that  there  are  contrasting 
views  of  the  nature  of  assimilative 
capacity.  The  purist  position  is  that  no 
materials  placed  in  aquatic 
environments  will  ever  simply 
disappear.  Some  substances  cannot  be 
broken  down  and  will  reenter  and 
recycle  through  the  ecosystem  even  if 
they  have  no  detrimental  effects.  Other 
substances  may  be  completely  digested 
in  the  ecosystem  and  transformed  into 
harmless  or  natiually  occurring 
elements.  This  digestion,  however,  will 
consume  some  of  the  ecosystem's 
resources  (e.g.,  dissolved  oxygen)  at  the 
expense  of  natural  processes  and 
components  of  the  system.  Thus, 
following  this  purist  approach,  all 
additions  to  a  water  body  will  change  it 
to  a  greater  or  lesser  degree,  and  the 
only  way  to  ensure  restoration  of  the 
equilibrium  in  the  ecosystem  is  to 
eliminate  or  remove  all  introduced 
material. 

Recognizing,  however,  that  absolute 
removal  of  a  discrete  spilled  substance 
can  be  impractical,  if  not  impossible, 
some  experis  have  adopted  a  more 
pragmatic  approach.  Under  this 
approach,  the  assimilative  capacity  of  a 
water  body  is  usually  viewed  in  relation 
to  some  water  quality  standard  or  level 
of  service.  In  other  words,  assimilative 
capacity  is  the  ability  of  a  water  body  to 
absorb  a  particular  pollutant  up  to  the 
point  where  certain  detrimental  effects 
are  realized. 

The  Department  carefully  considered 
both  the  purist  and  pragmatic 
approaches  to  assimilative  capacity. 
Based  on  this  consideration,  the 
Department  included  in  the  proposed 
type  A  models  a  methodology  for 
computing  assimilative  capacity 
restoration.  After  reviewing  the  public 
comments,  the  Department  has  modified 
that  methodology  to  ensiue  that  the 
models  more  accurately  quantify 
assimilative  capacity  losses.  The 
Department  believes  that  the  modified 
methodology  is  appropriate  for 
inclusion  in  the  models. 

The  Department  does  not  believe  that 
recovery  of  damages  for  lost  assimilative 
capacity  using  the  type  A  models  is 
speculative.  "lYustees  are  authorized  to 
recover  damages  to  restore  injured 
resoiu-ces  to  their  baseline  conditions. 
Baseline  is  measured  in  terms  of  the 
services  that  the  injured  resources 


would  have  provided  in  the  absence  of 
the  release.  See  43  CFR  11.70(a).  The 
assimilation  of  pollutants  is  a  real 
service  provided  by  natural  resources 
and  is  well-founded  in  scientific 
literature.  Assimilative  capacity  will  be 
reduced  whenever  a  release  occurs. 
Releases  use  some  of  the  assimilative 
capacity  of  aquatic  environments  and  so 
long  as  the  pollutants  remain  in  the 
enviromnent,  some  portion  of 
assimilative  capacity — a  service 
provided  by  the  natural  resource — is 
lost.  The  Department  does  not  agree  that 
reduction  in  assimilative  capacity  is 
dependent  on  a  subsequent  tetease  of 
the  exact  same  substance  in  the  exact 
same  area.  A  release  reduces 
assimilative  capacity  regardless  of 
subsequent  spill  events. 

Nevertheless,  the  Department 
recognizes  that  there  are  practical 
limitations  on  measuring  and 
addressing  assimilative  cap>acity  loss, 
particularly  in  the  context  of  a 
standardized  procediue  for  minor 
releases.  The  issue,  then,  is  not  whether 
there  is  a  reduction  in  assimilative 
capacity  but,  rather,  the  extent  of  the 
reduction  and  the  type  of  actions  that 
are  appropriate  to  restore  the  lost 
assimilative  capacity.  As  discussed 
above,  assimilative  capacity  can  be  seen 
as  the  ability  to  absorb  pollutants  up  to 
a  threshold  where  detrimental  effects 
occur.  The  type  A  models  focus  on 
injury  to  biological  resources.  Therefore, 
the  threshold  for  meaningful  loss  of 
assimilative  capacity  now  built  into  the 
models  is  mortality  or  loss  of 
production  resulting  in  compensable 
value.  Releases  that  generate 
compensable  value  related  to  mortality 
or  loss  of  production  have,  by 
definition,  exceeded  the  as.similative 
capacity  of  the  ecosystem.  In  the  case  of 
such  releases,  the  models  estimate  the 
cost  of  restoring  assimilative  capacity. 
The  cost  is  based  on  the  removal  of  a 
mass  equivalent  in  toxicity  to  the 
amoimt  of  the  spilled  substance  that 
remains  after  concentrations  have  fallen 
beloyv  acute  toxicity  thresholds  and 
after  any  habitat  restoration  actions  are 
completed.  Such  removal  will  return  the 
aquatic  system  to  a  state  that  is 
functionally  equivalent  to  its  baseUne 
condition.  When  there  has  been  no 
acute  mortality  or  loss  of  productivity, 
the  models  do  not  calculate  any 
assimilative  capacity  restoration  costs. 

Comment:  Some  commenters  asserted 
that  the  models  fail  to  take  into  account 
how  spatial,  temporal,  and  chemical 
factors  affect  the  assimilative  capacity 
and  function  of  a  resource. 

Response:  The  Department  has 
modified  the  models  to  account  more 
fully  for  the  factors  affecting 
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assimilative  capacity.  The  extent  of 
assimilative  capacity  reduction  depends 
on  how  long  a  substance  remains  in  the 
environment.  The  proposed  versions  of 
the  type  A  models  did  not  consider 
degradation  rates  when  computing  lost 
assimilative  capacity.  The  Department 
has  modified  the  models  to  correct  for 
the  degradation  rate  of  the  released 
substance  relative  to  the  degradation 
rates  of  the  contaminants  found  in  the 
sediment  at  the  sites  at  which  dredging 
is  presumed  to  occur.  See  Section  5.4.4, 
Volume  I  of  the  NRDAM/CME  and 
NRDAM/GLE  technical  documents.  The 
Department  believes  that  this 
modification,  along  with  the  models' 
methodology  for  ensuring  that  the 
removed  mass  is  equivalent  in  toxicity 
to  the  released  substance,  adequately 
account  for  the  different  factors  affecting 
assimilative  capacity. 

Comment:  Several  commenters 
objected  to  basing  assimilative  capacity 
restoration  costs  on  the  cost  of  dredging 
projects  outside  the  area  affected  by  the 
release.  The  commenters  complained 
that  there  was  no  relationship  between 
these  dredging  projects  and  the  injured 
resources.  One  commenter  asserted  that 
inclusion  of  these  damages  was 
motivated  by  a  desire  to  circumvent  the 
normal  appropriations  process  for 
funding  dredging  projects  unrelated  to 
the  spiU.  Commenters.  including  one  of 
the  independent  technical  reviewers, 
observed  that  at  dredging  sites  with 
heavy  contamination,  less  material 
would  have  to  be  dredged  than  at  sites 
with  lower  levels  of  contamination. 
These  commenters  noted  that  this 
method  generates  dramatically  different 
figures  for  different  geographic  areas 
and  that  such  differences  were  unfair 
because  they  were  unrelated  to  the  spill. 
A  few  commenters  stated  that  since  the 
Department  seems  to  believe  that 
assimilative  capacity  is  affected  over 
extremely  large  areas,  the  models 
should  base  damages  on  the  lowest 
dredging  cost  for  any  of  the  provinces. 

Some  commenters.  including  one  of 
the  independent  technical  reviewers, 
also  argued  that  it  would  be  more  cost- 
effective  to  calculate  damages  based  on 
prevention  of  wastewater  discharges 
from  point  sources,  such  as  publicly 
owned  treatment  works  (POTWs). 
Another  commenter  suggested  that  the 
rule  allow  PRPs  the  option  of 
determining  and  implementing  more 
cost-effective  methods  of  restoring  lost 
assimilative  capacity  rather  than  paying 
the  damages  calculated  by  the  models. 

Response:  The  Department  agrees  that 
the  method  for  restoring  lost 
assimilative  capacity  should  be 
reasonably  related  to  the  actual  release 
and  cost-effective.  The  Department 


believes  that  the  methodology  included 
in  the  final  type  A  models  meets  both 
these  standards.  Biota  are  potentially 
exposed  to  the  released  substance 
throughout  an  entire  biological 
province;  therefore,  the  Department 
evaluated  potential  dredge  sites  on  a 
province-wide  basis.  Within  each 
province,  the  Department  focused  on 
National  SUtus  and  Trends  (NST)  sites 
and  bitenutional  Joint  Commission  (I]C) 
areas  of  concern  because  there  are 
considerable  data  available  on  the  sites 
and  because  they  are  heavily 
contaminated,  llie  higher  the  toxic  mass 
per  volume  at  a  site  is,  the  cheaper  is 
the  cost  of  dredging  sediment  equal  in 
toxicity  to  the  remainder  of  the  released 
substance.  Therefore,  for  each  province, 
the  Department  determined  which  NTS 
site  or  IJC  area  of  concern  had  the 
highest  toxic  mass  per  volume  and  used 
that  site  to  develop  assimilative  capwdty 
restoration  costs.  See  Section  13, 
Volume  I  of  the  NRDAM/CME  technical 
document,  and  Section  9.4,  Volume  I  of 
the  NRDAM/GLE  technical  document. 

Had  the  Department  restricted 
dredging  to  areas  closer  to  the  site  of  the 
release,  the  costs  would  likely  have 
increased  significantly,  because  the 
levels  of  contamination  in  those  areas 
would  be  lower  than  at  NST  sites  and 
IJC  areas  of  concern.  On  the  other  hand, 
had  the  Department  considered  NST 
sites  and  IJC  areas  of  concern  well 
beyond  the  boundaries  of  the  province 
in  which  the  release  occurred,  the 
dredging  would  be  less  clearly  related  to 
the  actual  release. 

The  Department  considered  using  the 
cost  of  preventing  discharges  from  point 
sources,  such  as  POTWs,  as  a  possible 
basis  for  assimilative  capacity 
restoration  costs.  However,  the 
Department  was  unable  to  locate 
adequate  data  on  point  source 
discharges  for  toxic  chemicals. 
Commenters  presented  no  additional 
information  that  would  enable  the 
Department  to  develop  assimilative 
capacity  restoration  costs  based  on 
reducing  point  source  discharges. 

With  regard  to  allowing  PRPs  to 
develop  alternative  methods  of  restoring 
lost  assimilative  capacity,  the  objective 
of  the  type  A  models  is  to  provide  a  sum 
certain  on  an  inexpensive,  expedited 
basis.  Allowing  PRPs  to  develop 
alternative  restoration  methods, 
providing  trustees  with  an  appropriate 
opportunity  to  evaluate  the  feasibility 
and  adequacy  of  the  PRPs'  proposal,  and 
giving  the  public  a  chance  to  review  the 
proposal  could  undermine  this 
objective.  Where  the  models  predict 
significant  assimilative  capacity 
restoration  costs,  PRPs  who  beheve  that 
they  could  restore  lost  assimilative 


capacity  in  a  more  cost-eKective  manner 
than  that  predicted  by  the  type  A 
models  would  have  the  option  of 
funding  type  B  procedures  or  pursuing 
an  appropriate  settlement  with  the 
trustees. 

Conunent:  One  commenter  thought 
that  loss  of  assimilative  capacity  was  a 
legitimate  basis  for  recovery  but  stated 
that  damages  for  the  loss  should  be 
characterized  as  compensable  value 
rather  than  restoration  costs. 

Response:  The  Department  believes 
that  the  damages  for  lost  assimilative 
capacity  are  correctly  categorized  as 
restoration  costs  rather  than 
compensable  value.  Under  the  existing 
regulations,  compensable  value  is  the 
economic  value  that  the  public  loses 
until  the  injured  resoiuces  recover.  See 
43  CFR  11.83(c)(1).  The  type  A  models 
calculate  damages  for  lost  assimilative 
capacity  based  not  on  economic  value 
lost  to  the  public  but  rather  the  cost  of 
restoring  baseline  services. 

Comment:  One  commenter  noted  that 
the  proposed  NRDAM/CME  in  some 
cases  predicts  that  more  of  the 
substance  will  remain  in  the 
environment  than  was  spilled  in  the 
first  place. 

Response:  This  result  was  caused  by 
a  coding  error  that  the  Department  has 
corrected  in  the  final  veraion  of  the 
NRDAM/CME. 

Comment:  Commenters  noted  that, 
contrary  to  assertions  in  the  August  8, 
1994.  and  the  December  8, 1994;  notices 
of  proposed  rulemaking,  the  models  do 
compute  habitat  restoration  costs  and 
assimilative  capacity  restoration  costs 
for  the  same  release. 

Response:  The  models  compute 
assimilative  capacity  restoration  costs 
for  any  toxic  mass  that  remains  in  the 
environment  either  because  no  habitat 
restoration  action  is  taken  or  because 
habitat  restoration  does  not  fully  remove 
the  toxic  mass.  The  preamble  and 
technical  documents  have  been 
clarified.  See  Section  5.4.4,  Volume  I  of 
the  NRDAM/CME  and  NRDAM/GLE 
technical  doctunents. 

Comment:  One  commenter  noted  that 
there  are  now  43,  not  42,  IJC  areas  of 
concern  in  the  Great  Lakes. 

Response:  At  the  time  that  the 
propc«ed  NRDAM/GLE  was  being 
developed,  there  were  only  42  IJC  areas 
of  concern.  As  more  IJC  areas  of  concern 
and  NST  sites  are  identified,  the 
Department  will  consider  updating  the 
models  in  future  biennial  reviews. 
However,  it  was  not  feasible  for  the 
Department  to  revise  the  NRDAM/GLE 
to  account  for  this  one  additional  site 
within  the  available  time  fiame. 

Comment:  One  commenter  questioned 
the  use  of  standardized  sediment  LC50s 


based  solely  on  bulk  sediment 
concentrations. 

Response:  The  LCSOs  used  in  the 
models  are  for  pore  water 
concentrations,  not  bulk  sediment 
concentrations. 

Conunent-  One  commenter  stated  that 
the  proposed  NRDAM/GLE  generated 
inappropriately  high  assimilative 
capacity  restoration  costs  for  releases  of 
metals.  The  commenter  thought  these 
inappropriate  costs  resulted  from 
underestimating  the  rate  at  which 
metals  attenuate  in  the  Niagara  River 
and  Lake  Ontario.  The  commenter 
stated  that  metals  fall  to  the  bottom,  are 
buried,  and  pos3  no  toxicity  threat. 

Response:  As  discussed  in  Section 
Vn.G  of  this  preamble,  the  Department 
has  eliminated  all  pure  metals  from  the 
chemical  database.  For  metal 
compounds,  the  Department  believes 
that  the  NRDAM/GLE  adequately 
accounts  for  attenuation,  llie  model 
calculates  the  fate  of  the  released 
substance  by  partitioning  the  dissolved 
fiaction  from  the  particulate  fraction  in 
both  the  water  and  the  sediments.  The 
LCSOs  used  in  the  model  for 
assimilative  capacity  calculations  are 
limited  to  those  for  dissolved  chemicals. 

L  Restocking 

Comment:  Several  commenters 
questioned  the  reasonableness  of  the 
methodology  for  invoking  and 
calculating  restocking  costs.  A  few 
commentera  thought  that  the  proposed 
NRDAM/CME  should  not  include 
restocking  costs  for  species,  such  as 
dolphins,  polar  bears,  eagles,  and 
alligatora,  that  have  never  been  and  are 
unlikely  to  be  restocked  after  a  spill. 
These  commenters  stated  that  including 
restocking  costs  for  such  species  was 
particularly  troubling  in  light  of  the 
weakness  of  the  model's  underlying 
estimates  of  mortality  for  these  species. 
Further,  the  commenters  thought  the 
Department's  restocking  cost  estimates 
for  captive  breeding  programs,  in  some 
cases,  came  from  unpubUshed  sources 
and  lacked  real-world  precedent.  The 
commentera  noted,  for  example,  that 
there  was  no  reason  to  assume  that 
osprey  and  raptors  cost  the  same  to 
restock  as  eagles.  Finally,  another 
commenter  considered  the  salmon 
restocking  costs  included  in  the 
proposed  NRDAM/CME  to  be 
imrealistically  hi^. 

Response:  The  Department  agrees  that 
it  is  highly  unlikely  that  trustees  would 
restock  polar  bears  and,  thus,  has 
deleted  polar  bear  restocking  costs  from 
the  NRDAM/CME.  The  Department  has 
limited  the  rest  of  the  restocking 
component  to  those  species  that  are 
actually  available  from  hatcheries  or 


conunercial  suppliers  and  used  the 
actual  market  prices  of  acquiring  such 
species.  The  Department  believes  that 
this  approach  adequately  ensures  that 
the  restoration  costs  in  the  model  are 
realistic  and  reasonable.  The 
Department  has  added  Table  12.7  to 
Volume  I  of  the  NRDAM/CME  technical 
document  to  present  the  data  obtained 
from  the  International  Animal 
Exchange,  Inc. 

Bald  eagles  and  other  raptora  have 
been  restored  by  hand-rearing 
hatchlings  in  a  number  of  States.  The 
models  use  the  same  costs  for  all  raptors 
because  the  activities  and  effort  required 
are  similar  for  all  species.  The  eagle 
restocking  cost  may  be  considered  a 
general  figure  for  all  raptors. 

The  Department  has  revised  the 
calculatioas  for  fish  restocking  costs  in 
the  NRDAM/CME.  The  proposed 
NRDAM/CME  used  an  average  size  for 
all  salmon  species.  The  final  model  uses 
species-specific  parametere  for  salmon 
in  each  of  the  three  applicable 
provinces.  See  Table  12.6,  Volume  I  of 
the  NRDAM/CME  technical  document. 

Comment:  One  commenter  questioned 
the  assumed  source  of  restocked 
animals,  noting  that  simply  moving 
animals  from  one  location  in  the  wild  to 
another  wotild  still  leave  the  public 
with  a  net  loss. 

Response:  The  Department  believes 
that  translocation  of  animals  in  the  wild 
may,  under  some  circumstances,  be  an 
appropriate  restoration  action.  However, 
for  purposes  of  the  type  A  procedures, 
the  Department  chose  to  consider  only 
restocking  of  captive-bred  animals,  the 
cost  of  which  is  generally  lower  than  the 
cost  of  translocation  in  the  wild.  See 
Table  12.7,  Volume  I  of  the  NRDAM/ 
CME  technical  document. 

Comment:  One  commenter  thought 
that  it  would  be  more  appropriate  to 
consider  predator  control  than 
restocking  for  canvasback  and  redhead 
ducks  in  the  Great  Lakes. 

Response:  After  recovering  damages 
through  the  use  of  a  type  A  procedure, 
trustees  may  well  decide  that  the 
recoveries  are  better  spent  on  predator 
control  rather  than  restocking.  However, 
the  feasibility,  effectiveness,  and 
methods  of  predator  control-are  highly 
site-specific.  Tlie  Department  does  not 
beUeve  that  adequate  data  are  currenUy 
available  to  include  predator  control 
among  the  Ust  of  restoration  actions 
evaluated  by  the  models. 

Comment:  One  of  the  indepenttent 
technical  reviewers  thought  tiie 
restocking  scenario  described  in  the 
proposed  NRDAM/CME  technical 
document  would  result  in  a  net  loss  of 
fish  and  wildlife. 


^Response:  The  scenario  does  not 
result  in  a  net  loss  of  fish  and  wildlife 
because  the  model  calculates  a  Iocs  and 
allows  only  one4o-one  rmjlacement, 
with  correction  for  restocking  survival, 
of  missing  individuals.  The  Department 
has  clarified  the  technical  document. 
See  Section  5.4.3,  Voliune  I  of  the 
NRDAM/CME  technical  document. 

Comment:  One  of  the  independent 
teclmical  reviewers  noted  that  the 
proposed  NRDAM/CME  technical 
document  stated  that  only  fish  that 
would  be  caught  are  restocked  in  the 
model.  The  technical  reviewer  thought 
that  all  fish  killed  should  be  restocked, 
not  just  those  ultimately  caught. 

Response:  The  models  assiune  that  all 
fish  and  shellfish  killed  are  restodced,  if 
stocks  are  available.  The  technical 
document  has  been  clarified.  See 
Section  5.4.3,  Volume  I  of  the  NRDAM/ 
CME  technical  document. 

Comment:  One  of  the  independent 
technical  reviewere  thought  that  the 
models  should  grant  habitat  restoration 
priority  over  restoddns. 

Response:  The  models  dedde  whether 
to  invc^e  habitat  restoration 
independently  from  the  decision 
whetiier  to  restock.  Therefore, 
prioritization  is  not  necessary. 

M.  Consideration  of  Costs  and  Benefits 
of  Active  Restoration 

Comment:  Ntimerous  commentera, 
including  some  of  the  independent 
technical  reviewere,  criticized  the 
models  for  failing  to  consider  whethw 
the  various  active  restoration 
alternatives  were  warranted  in  light  of 
the  relationship  between  the  benefits  of 
those  actions  and  the  costs  of  the 
alternatives.  Some  commenters  offered 
examples  where  the  models  computed 
restoration  costs  that  were  miUions  of 
dollars  or  hundreds  of  times  greater 
than  estimated  compensable  values. 
Many  commenters  thought  that  the 
models  should  incorporate  a  decision 
rule  to  screen  out  restoration  actions 
that  would  impose  grossly 
disproportionate  costs. 

Response:  As  it  indicated  in  the 
March  25. 1994,  type  B  rulemaking,  the 
Department  beUeves  that  the 
relationship  between  costs  and  benefits 
is  an  important  factor  in  selecting  an 
appropriate  restoration  action.  See  59 
FR  at  14271.  The  Department 
acknowledges  that  the  proposed  rules 
and  models  did  not  explicitly  address 
this  factor.  After  careful  consideration, 
the  Department  has  revised  the  models 
to  perform  a  cost-benefit  analysis  of 
habitat  restoration  and  restocking 
actions. 

If  the  relevant  active  habitat 
restoration  alternative  would  reduce 
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compensable  value  or  if  restocking  is 
possible,  then  the  submodel  performs  a 
cost-benefit  test  of  these  forms  of  active 
restoration.  The  submodel  compares  the 
total  costs  of  active  habitat  restoration 
and  restocking  against  the  measured 
benefits  of  such  restoration  (i.e.. 
com{>ensable  value  assimilng  natural 
recovery  minus  compensable  value 
assuming  active  restoration).  If  the  costs 
exceed  ten  times  the  measured  benefits, 
then  the  submodel  assumes,  for 
purposes  of  generating  a  damage  figiue. 
ihat  natural  recovery,  rather  than  active 
restoration,  will  be  used  to  reestablish 
baseline  conditions.  If  the  costs  do  not 
exceed  the  measured  benefits  by  ten 
times,  then  the  submodel  assumes,  for 
purposes  of  generating  a  damage  figure, 
that  habitat  restoratioq  and  restocking 
will  be  implemented. 

The  Department  determined  in  the 
March  25,  1994,  rulemaking  that 
although  cost-benefit  considerations  are 
an  important  factor  in  selecting  an 
appropriate  restoration  action  when  a 
trustee  uses  type  B  procedures,  the  exact 
determination  of  how  to  evaluate  this 
factor  should  be  resolved  on  a  case-by- 
case  basis.  Therefore,  43  CFR  11.82(d) 
lists  the  relationship  between  costs  and 
benefits  as  one  of  several  factors  that 
trustees  must  evaluate  before  selecting  a 
restoration  action  when  using  type  B 
procedures.  The  Department  continues 
to  believe  that  this  is  the  most 
appropriate  approach  in  the  type  B 
context.  However,  in  the  type  A  context, 
where  a  model,  rather  than  the  trustees, 
determine  the  range  and  type  of 
restoration  actions  on  which  to  base  the 
damage  claim,  and  where  the  intent  is 
to  minimize  the  level  of  analysis  that 
trustees  must  conduct,  the  Department 
believes  it  is  appropriate  to  impose  a 
bnght-line  standard. 

ine  Department  has  concluded  that 
the  evaluation  of  the  costs  and  benefits 
of  active  habitat  restoration  and 
restocking  versus  natural  recovery 
should  focus  on  incremental  costs  and 
benefits.  Therefore,  the  models  compare 
the  total  costs  of  active  habitat 
restoration  and  restocking  against 
compensable  value  assuming  natural 
recovery  minus  compensable  value 
assuming  active  restoration. 

When  determining  what  an 
appropriate  cost-benefit  ratio  would  be 
in  the  type  A  context,  the  Department 
considered  the  dicta  in  Ohio  v.  Interior 
suggesting  three-to-one  as  a  possible 
ratio.  See  880  F.2d  at  443-44.  n.  7. 
However,  the  NRDAM/CME  and 
NRDAM/GLE  quantify  only  a  very 
narrow  range  of  compensable  values. 
Thus,  the  IDepartment  does  not  believe 
that  a  three-to-one  ratio  is  appropriate. 
Therefore,  the  Department  was  left  to 


make  this  pohcy  determination  without 
the  benefit  of  clear  empirical  standards 
or  legal  precedents.  The  Department  has 
selected  a  ratio  of  ten-to-one  based  on 
its  sense  of  fairness  and  reasonableness. 

Although  the  models  do  impose  a 
uniform  standard,  the  Department 
continues  to  believe  that  a  truly 
"correct"  cost-benefit  ratio  depends  on 
site-specific  factors.  The  standard 
contained  in  today's  models  is  not 
intended  to  suggest  that  a  similar  ratio 
is  appropriate  in  a  type  B  context  but 
rather  has  been  included  in  recognition 
of  the  unique  nature  of  the  type  A 
procedures.  Even  when  trustees  use 
type  A  proc8diu«s.  if  the  ratio  is 
exceeded,  they  may  nevertheless 
conclude  that  compensable  values 
assuming  natural  recovery  as 
determined  by  the  models  will  not 
provide  adequate  funding  for  necessary 
restoration  actions.  In  such  cases, 
trustees  are  free  to  calculate  damages 
using  type  B  procedures. 

Finally,  the  Department  has  chosen 
not  to  apply  the  cost-benefit  test  to 
assimilative  capacity  restoration.  The 
Department  believes  that  assimilative 
capacity  does  have  an  economic  value. 
However,  the  Department  is  unaware  of 
any  economic  study  that  calculates  the 
consumer  surplus  or  economic  rent 
associated  with  assimilative  capacity. 
Accordingly,  the  Department  has  not 
included  assimilative  capacity  in  the 
cost-benefit  test  since  its  inclusion  does 
not  affect  the  calculation  of 
compensable  values. 

N.  Damages  for  Fishing  and  Hunting 
Losses 

Comment:  Some  of  the  independent 
technical  reviewers  noted  that  closures 
to  recreational  fishing  represent  a 
change  in  access  rather  than  in  catch 
rate.  These  technical  reviewers  thought 
that  random  utility  models  (RUMs) 
should  be  used  to  value  both  the 
changes  in  catch  rates  and  in  access, 
noting  that  RUMs  are  designed  to 
capture  substitution  across  sites. 

nesponse:  The  Department 
acknowledges  that  recently  evolved 
techniques  for  resource  valuation  could 
potentially  improve  the  calculation  of 
damages  in  the  models.  However, 
inclusion  of  such  techniques  would 
require  considerable  additional  work, 
including  the  development  of  a  RUM 
describing  recreational  choices  across 
the  broad  geographic  regions  covered  by 
the  models  and  a  database  containing 
the  panmeters  required  as  inputs  to  the 
RUM.  The  Department  has  concluded 
that  such  additional  work  is  not  feasible 
at  this  time.  The  Department  may 
reconsider  this  issue  in  future  biennial 
reviews  of  the  models. 


Comment:  Commenters  objected  to 
the  calculation  of  damages  for  lost 
recreational  fishing  on  me  grounds  that 
the  Department  had  failed  to  link  the 
injury  to  a  reduction  in  services  by 
using  trip  values  rather  than  mar^nal 
(per  fish)  values.  Other  ccnnmenters, 
including  some  of  the  independent 
technical  reviewers,  noted  that  all 
species  are  assigned  to  a  single  mode  of 
recreational  fishing.  They  stated  that 
data  are  available  on  percentage  caught 
by  each  mode,  and  recommended  these 
data  be  included  in  the  models  to 
weight  the  recreational  fishing  values. 

Response:  Though  not  fully  explained 
in  the  proposed  NRDAM/CME  and 
NRDAM/GLE  technical  documents,  the 
Department  established  the  link 
be^een  the  injiuy  and  a  reduction  in 
services  by  calculating  average  trip 
values  (dollars  of  trip  value  per 
kilogram  of  fish  caught)  and  then 
adjusting  these  values  by  applying  ratios 
of  average  trip  values  to  marginal  values 
(additional  trip  value  per  fish  caught) 
that  were  obtained  from  studies  that 
have  compared  these  values.  The 
Department  has  revised  the  technical 
documenU.  See  Section  9.3.4.  Volume  I 
of  the  NRDAM/CME  technical 
doctunent.  and  Section  6.3.  Volume  I  of 
the  NRDAM/GLE  technical  dociunent. 
The  Department  acknowledges  that 
additional  data  on  percentage  of  fish 
caught  by  different  modes  of  fishing  are 
becoming  available.  However,  due  to  the 
fact  that  the  majority  of  species  in  a 
particular  area  tend  to  be  caught  by  a 
dominant  mode  of  fishing  and  that  there 
are  not  always  major  differences 
between  values  in  the  various  modes  of 
fishing,  the  Department  does  not  believe 
that  weighting  recreational  fishing 
values  using  data  on  percentages  caught 
by  each  fishing  mode  would 
significantly  improve  the  rehability  of 
the  final  damage  figure.  As  additional 
data  become  available,  the  Department 
will  reconsider  this  issue  in  futiu« 
biennial  reviews. 

Comment:  One  commenter  noted  that, 
in  an  attempt  to  maximize  total  utility, 
anglers  tend  to  reduce  the  number  of 
fishing  trips  they  take  as  the  marginal 
utility  from  fishing  falls  in  response  to 
a  reduction  in  the  catch  rate.  This 
commenter  argued  that  the  models 
should,  therefore,  account  for 
reductions  in  participation  in  addition 
to  reductions  in  catch.  The  commenter 
suggested  that  the  models  estimate 
reductions  in  participation  for  spills 
that  exceed  some  given  threshold 
voliune. 

Response:  The  Department  believes 
that,  while  participation  in  fishing 
activities  may  be  affected  by  moderate 
or  large-scale  spills,  small  spills  are 
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likely  to  affect  primarily  the  quality  of 
such  activities.  Specifically,  the 
Department  believes  that  the  principal 
effect  oi  bmah  spills  on  recreatioiiai 
anglers  is  a  reduction  in  catch  rather 
than  a  reduction  in  fishing  trips.  The 
commenter  appears  to  agree  with  this 
position  by  suggesting  that  the  models 
accotmt  for  reductions  in  participation 
for  spills. over  a  given  threwhold  size. 
However,  where  participation  is 
reduced,  trustees  may  conduct 
supplemental  type  B  studies. 

Comment:  One  commenter  thought 
that  the  models  inappropriately 
assumed  that  species  that  lacked  catch 
data  had  no  recreational  value. 

Response:  The  Department  recognizes 
that  there  may  be  species  for  which 
catch  data  are  not  available  that 
nevertheless  have  recreational  value. 
However,  the  only  fish-related 
compensable  value  that  the  models 
compute  is  for  lost  harvests.  Without 
catch  data,  the  models  cannot  determine 
lost  harvests  and,  thus,  cannot  compute 
compensable  value.  If  an  injured  fi^ 
species  has  values  unrelated  to  harvest, 
then  trustees  may  conduct  supplemental 
type  B  studies  to  captuire  those  values. 

Comment:  A  few  commenters. 
including  some  of  the  independent 
technical  reviewers,  thought  that  the 
lost  recreational  fishing  and  himting 
values  used  in  the  models  were 
outdated. 

Response:  The  Department  has  not 
updated  the  recreational  fishing  and 
hunting  values  in  the  modeb.  The 
Department  will  revisit  this  issue  during 
the  next  biennial  review. 

Comment:  One  of  the  independent 
technical  reviewers  questioned  why  the 
hunting  values  included  in  the 
proposed  models  did  not  account  for  the 
effects  of  changes  in  effort. 

Response:  The  Department  is  not 
aware  of  any  evidence  that  effort 
changes  in  cases  of  minor  spills. 

Comment:  Some  of  the  independent 
technical  reviewers  recommended  that 
the  Department  include  habitat 
equivalency  analysis  (HEA)  in  the 
models. 

Response:  HEA  is  a  method  of 
determining  damages  for  interim  losses 
that  does  not  require  the  explicit 
calculation  of  the  economic  value  lost 
by  the  public.  Instead,  HEA  bases 
damages  on  the  cost  of  obtaining  or 
creating  additional  acreage  that  would 
provide  the  same  habitat  services  as  that 
lost  pending  recovery  of  the  injured 
resources.  While  HEA  has  merit,  the 
Department  has  elected  not  to  pursue  its 
inclusion  in  the  type  A  models  at  this 
time.  The  use  of  HEA  to  compute 
compensation  for  interim  losses  is  an 
issue  that  extends  beyond  this 


rulemaking.  HEA  is  currently  not  listed 
as  one  of  the  type  B  methodologies  for 
calculating  compensable  value, 
aitnough  tht:  regulaUoiis  do  allow  use  of 
additional  unlisted  methodologies  if 
they  meet  certain  criteria.  The 
Department  is  conductiag  a  biennial 
review  of  the  type  B  methodologies  and 
wiU  be  examining  the  use  of  HEA  in 
that  context.  The  Department  believes 
that  inclusion  of  HEA  In  a  type  A 
procedure  should  await  the  resolution 
of  the  biennial  review  of  the  type  B 
procedures.  Also,  the  availability  and 
cost  of  obtaining  habitat  equivalent  to 
that  injured  is  highly  site-specific.  The 
Department  currently  does  not  have 
adequate  data  to  incorporate  HEA  into 
the  models. 

Comment:  Commenters  objected  to 
the  method  used  to  value  lost 
subsistence  fishing.  The  commenters 
stated  that  the  proposed  NRDAM/CME 
does  not  clearly  define  subsistence 
anglers  and  inappropriately  assumes 
that  the  full  value  of  the  subsistence 
resource  is  lost  without  considering 
substitutes.  In  addition,  the  commenters 
argued  that  the  proposed  NRDAM/CME 
measures  subsistence  loss  by  the  gross 
cost  of  an  alternate  food  supply  (rather 
than  considering  net  subsistence  losses) 
and  adjusts  the  costs  to  accoimt  for 
supposed  differences  in  protein  between 
store-bought  and  wild-harvested  fish 
based  on  a  study  of  birds,  not  fish. 
Several  commentere  thought  that 
inclusion  of  damages  for  lost 
subsistence  fishing  was  legally 
impermissible.  On  the  other  hand,  one 
of  the  independent  technical  reviewers 
noted  that  subsistence  himting,  not  only 
subsistence  fishing,  is  significant  in 
Alaska  and  should  be  included  in  the 
model. 

Response:  The  Department 
acknowledges  that  the  proposed 
NRDAM/CME  failed  to  clearly  define 
subsistence  anglers,  failed  to  consider 
substitutes,  and  inappropriately 
measured  subsistence  loss  as  the  gross 
cost  of  an  alternate  food  supply.  All  of 
these  shortcoming  raise  significant 
questions  about  the  reliability  of  the 
model's  calculation  of  compensable 
value  for  subsistence  loss.  Data  are 
unavailable  at  this  time  to  correct  these 
problems.  Therefore,  the  Department 
has  decided  to  delete  subsistence  losses 
irom  the  NRDAM/CME.  Because  the 
(Department  has  decided  to  delete 
subsistence  losses  for  technical  reasons, 
it  is  not  necessary  for  the  Department  to 
address  the  legal  permissibility  of 
trustees  recovering  natural  resource 
damages  for  subsistence  losses. 

Comment:  Some  commenters. 
including  some  of  the  independent 
technical  reviewers,  objected  to  the 


inclusion  in  the  models  of  damages  fot 
loss  of  commercially  harvested  ^h  and 
furbearera.  These  commenters  rejected 
die  explaiuduon  ihat  utCHtSiou  ot 
damages  for  such  loeses  was  designed  to 
compensate  the  public  for  loet  economic 
rent.  The  commenters  noted  that  the 
government  does  not  in  fact  cfaaige-rent 
for  commercial  harvests  and  concluded 
that  the  public,  therefore,  does  not  incur 
any  loss  of  eccmomic  rent  Commenters 
argued  that  the  models  were  not 
capturing  the  public's  lost  economic 
rent  but  rather  were  inappropriately 
calculating  the  commercial  users' 
private  losses,  which  are  not  recoverable 
as  natural  resource  damages  under 
CERCLA.  The  commenters  cited  Satsky 
v.  Paramount  Communications,  Inc.  for 
the  proposition  that  trustees  may  only 
bring  claims  "for  injuries  to  interests 
which  all  citizens  hold  in  common."  7 
F.3d  1464, 1470  (10th  Cir.  1993).  The 
commenters  argued  that  private 
economic  interests,  such  as  commercial 
losses,  are  not  interests  that  all  citizens 
hold  in  common.  Qting  various  floor 
debates  on  the  Superfund  Amendments 
and  Reauthorization  Act,  the 
commentere  argued  that  Congress 
intended  the  double  recovery 
prohibition  to  bar  natural  resource 
damage  claims  for  losses  that  are  subject 
to  private  recovery.  Commenters  also 
noted  that  if  damages  for  such  losses  are 
retained  in  the  models,  then  serious 
double  recovery  problems  arise  because 
commercial  users  will  assert 
overlapping  claims. 

Response:  The  type  A  models  include 
damages  for  lost  commercial  harvests  in 
order  to  capture  lost  economic  rent.  The 
issue  of  whether  lost  economic  rent  is 
a  legally  permissible  category  of 
damages  was  decided  and  resolved  by 
the  Department  in  1986  and  is  beyond 
the  scope  of  this  rulemaking.  The  only 
issues  that  the  Department  is 
considering  in  this  rulemaking  are: 
whether  economic  rent  is,  in  fact, 
generated  by  commercially  harvested 
species;  if  so,  whether  the  type  A 
models  correctly  calculate  any  loss  of 
that  economic  rent  resulting  from 
releases  covered  by  the  models;  and 
whether  the  rule  adequately  protects 
against  double  recover\'. 

In  the  preamble  to  the  original  t^i^  B 
rule,  economic  rent  is  defined  as  "the 
excess  of  total  earnings  of  a  producer  of 
a  good  or  service  over  the  payment 
required  to  induce  that  producer  to 
supply  the  same  quantity  currently 
being  supplied."  51  FR  at  27691.  In 
other  words,  economic  rent  for 
commercially  harvested  resources  is  the 
fee  that  commercial  harvesters  could 
pay  to  the  government  and  still  find 
harvesting  economically  feasible. 
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Conunerdal  harvesters  invest  capital 
in  equipment  (e.g..  gear,  trafw,  and 
boats).  This  capital  could  have  been 
liquidated  and  put  to  another  use.  such 
as  investment  in  a  bank.  Therefore, 
commercial  harvesting  is  worthwhile 
only  if  the  harvester  receives  a  price  for 
the  harvest  that  both  covers  labor  and 
fuel  costs  as  well  as  provides  a 
reasonable  return  on  capital.  To  the 
extent  that  the  harvester  receives  a  price 
that  exceeds  costs  plus  a  reasonable 
return  on  capital,  the  government  could 
charge  a  fee  and  the  harvester  would 
continue  to  engage  in  harvesting.  Thus 
economic  rent  is  generated. 

The  Department  believes  that 
economic  rent  is  being  generated  by 
commercially  harvested  fish  and 
wildlife.  The  one  situation  in  which 
economic  rent  is  clearly  eliminated  Is 
when  natural  resources  are  exploited  to 
the  point  that  all  profits,  including 
economic  rent,  have  been  competed 
away.  This  situation  arises  when 
commercial  harvests  are  not  regulated 
and.  thus,  harvesters  have  free  and 
unlimited  access.  Economic  theory 
predicts  that  in  such  cases  harvesters 
will  ignore  both  the  value  of  the 
resources  for  future  use  as  well  as  the 
costs  of  crowding.  Fisher,  A.C., 
Resource  and  Environmental 
Economics.  New  York;  Cambridge  Univ. 
Press,  19ai 

One  way  of  preventing  this  situation 
and  generating  economic  rent,  is  to 
charge  fees  Currently,  resource 
managers  do  not  generally  charge  fees 
except  to  cover  aoministrative  costs  of 
processing  permits.  See.  e.g..  Magnuson 
Act,  16  U.S  C.  1854(d)  However, 
resource  managers  do  regulate 
commercial  harvesting  through  limits 
on  the  gear  that  may  be  used,  limits  on 
the  length  of  the  harvest  season,  catch 
restrictions.  Iradeable  permits  for 
limited  entry  or  individual  catch  quotas, 
and  other  programs  For  example, 
NMFS  has  recently  established  a  pilot 
program  to  buy  back  fishing  permits  to 
restore  stocks  of  cod.  haddock,  and 
flounder  in  the  Atlantic  Ocean  These 
programs  are  designed  to  protect  the 
resources  for  future  use.  The 
Department  believes  that  these  programs 
do  in  fact  curb  overexploitation  of 
stocks  and  thus  prevent  profits 
(including  economic  rent)  from  being 
dnven  down  to  zert)  For  example. 
Alaska  salmon  and  herring  fisheries  are 
regulated  with  Iradeable  entry  permits 
The  aggregate  value  in  1988  of  all 
permits  in  the  salmon,  hfrnng.  and 
hernnu  roe  fishenes  was  $925  million 

Market  pnces  are  largely  set  on  a 
national  or  international  basis 
Therefore,  in  the  case  of  minor  spills,  it 
IS  unlikely  that  market  pnces  will 


change.  Also,  total  biomass  efiiscts 
should  be  limited  for  minor  spills,  thus 
it  is  unlikely  that  there  will  be  long-term 
effects  on  the  catchability  of  resources. 
Finally,  the  Department  believes  it  is 
reasonable  to  assume  for  minor  spills 
that  the  same  number  of  commercial 
harvesters  will  continue  to  expend  the 
same  amount  of  ecooomic  resources  to 
conduct  harvests  and  that  the  markets 
for  the  necessary  labor  and  capital 
inputs  to  commercial  fishing  are 
competitive.  Therefore,  the  type  A 
models  compute  damages  based  on  the 
harvesters'  forgone  revenue,  which  is 
the  market  price  the  harvesters  could 
have  received  at  the  time  the  resources 
would  have  been  harvested.  The 
DeparUnent  believes  that  this  figure  will 
capture  lost  economic  rent. 

With  regard  to  potential  double 
recovery,  the  Department  acknowledges 
that  in  some  cases  commercial 
harvesters  may  bring  private  causes  of 
action  that  include  economic  rent.  As 
noted  above,  resource  managers 
generally  do  not  charge  fees  to  capture 
economic  rent:  therefore,  when 
commercial  harvesters  sell  their 
harvests  they  obtain  a  profit  that 
includes  economic  rent.  Under  OPA, 
commercial  harvesters  have  a  specific 
private  cause  of  action.  CERCLA  does 
not  grant  commercial  harvesters  a 
private  cause  of  action.  However,  some 
commercial  harvesters,  such  as 
commercial  fishermen  in  coastal  waters, 
probably  do  have  private  causes  of 
action  for  hazardous  substance-related 
injuries  under  State  law  or  common 
law.  When  commercial  harvesters  bring 
a  claim  for  lost  profit  it  will  most  likely 
include  economic  rent.  Therefore,  if 
trustees  also  bring  a  claim  for  lost 
economic  rent  there  will  be  a  potential 
double  recovery  problem. 

The  governmental  regulation  of 
commercial  fish  and  wildlife  harvest 
implies  a  public  concern  that  these 
resources  be  managed  in  order  to 
sustain  their  contribution  to  economic 
productivity  The  public's  value  for 
commercial  harvesting  is  further 
reflected  in  express  poUcy  statements 
that  the  government  is  committed  to 
promoting  resources'  contribution  to 
economic  productivity  See.  e.g..  Fish 
and  Wildlife  Act  of  1956,  16  U  S.C. 
742a  Therefore,  when  there  are 
reductions  of  commercial  harvests,  the 
public  suffers  a  loss. 

If  commeraal  harvesters  can  and  do 
bnng  a  private  cause  of  action,  then  the 
harvesters  may  be  fully  compensated 
and  the  public's  interest  in  promoting 
(  ommercial  harvests  may  be  satisfied.  If 
harvesters  are  comp)ensated  for  full 
social  losses,  then  trustees  should  not 
recover  separate  damages  for  lost 


economic  rent.  However,  in  some  cases 
commercial  harvesters  may  not  have  a 
private  cause  of  action  or  their 
recoveries  may  be  subject  to  geographic 
or  temporal  limitations.  For  example, 
commercial  harvesters  may  be  limited  to 
recovering  damages  inctirred  diuing  the 
period  of  formal  closure,  or  incurred  in 
the  area  dosed  or  in  the  area  in  which 
fish  were  directly  exposed  to  the 
released  substance.  See.  e.g.,  Golnoy 
Barge  Co.  v.  M/T  Shinouua,  Qv.  No.  H- 
90-2414, 1993  WL  735038  (S.D.  Tex. 
Aug.  17, 1993).  In  other  cases, 
commercial  harvesters  may  choose  not 
to  bring  private  causes  of  action.  If 
commercial  harvesters  do  not  obtain 
direct  full  compensation,  then  the 
public's  Interest  is  not  satisfied  and  the 
trustees  may  bring  a  claim  for  lost 
economic  rent. 

For  minor  releases  when  damages 
may  be  relatively  low  and  data 
establishing  injury  and  causation  may 
be  dlffictdt  to  obtain,  the  Department 
beUeves  that  it  is  unlikely  that 
commercial  harvesters  will  go  to  the 
expense  and  trouble  to  pursue  a  legal 
claim.  Therefore,  the  Department  has 
retained  the  calctilation  of  lost 
economic  rent  in  the  models.  However, 
to  jnevent  double  recovery.  %  11.44(d) 
provides  that  if  the  trustee  is  SMrare  of 
reliable  evidence  that  a  private  party  has 
recovered  damages  for  commercial 
harvests  lost  as  a  result  of  the  release, 
the  trustee  must  eliminate  fit>m  his  or 
her  claim  any  damages  for  such  lost 
harvest  that  are  included  in  the  lost 
economic  rent  calculated  by  the  model. 
When  the  Assessment  Plan  is  made 
available  for  public  review  and 
comment.  PRPs  and  commercial 
harvesters  will  have  an  opportunity  to 
alert  trustees  to  any  private  actions  for 
lost  commercial  harvests. 

Conunent:  A  few  commenters. 
including  some  of  the  independent 
technical  reviewers,  thought  that  the 
prices  used  to  calculate  damages  for  lost 
commercial  harvests  were  invalid 
because  they  did  not  account  for 
seasonal  and  regional  variations. 
Commenters  also  stated  that  the  data 
used  were  from  1984  through  1988  and 
should  be  updated. 

Response:  The  models  account  for 
seasonal  and  regional  differences  in 
commercial  prices  to  the  extent  possible 
given  available  daU.  In  the  Great  Lakes, 
pelt  prices  were  available  on  a  State-by- 
State  basis.  The  Department  used  these 
prices  to  develop  average  prices  for  each 
of  the  Great  Lakes.  In  the  coastal  areas, 
pelt  prices  were  available  only  on  a 
regional  basis. 

At  the  time  the  Department  performed 
the  bulk  of  the  work  on  the  commercial 
fisheries  component,  1984  through  1988 
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was  the  most  recent  5-year  period  for 
which  final  statistics  were  available  for 
the  o&hore  zone  in  which  the  catch 
occurred  (rather  than  ports  where 
harvest  was  taken).  The  Department 
decided  to  average  the  figures  over  a 
five-year  period  to  eliminate  short-term 
variabiUty.  The  Department  believes 
that  the  commercial  fishing  statistics 
currently  incorporated  in  the  models  are 
reliable.  However,  as  additional  data 
become  available,  the  Department  will 
consider  updatmg  the  models  during 
future  biennial  reviews. 

O.  Damages  for  Lost  Wildlife  Viewing 

Conunent:  One  commenter  supported 
the  proposed  approach  for  calculating 
damages  for  lost  wildlife  viewing  as 
reliable  and  reasonable.  However,  most 
commenters  criticized  the  approach. 
Commenters  noted  that  the  Department 
itself  appeared  to  have  serious 
reservations  about  the  approach.  A 
number  of  conunenters  thought  that  the 
approach  would  consistently 
underestimate  damages;  others  thought 
that  damages  would  be  overestimated. 
Some  commenters  stated  that  the 
Department's  methodology  for 
calculating  wildlife  viewing  losses  was 
so  unreliable  that  such  losses  should  be 
deleted  from  the  models. 

Several  conunenters  thought  it  was 
incorrect  to  assume  that  a  given 
reduction  in  wildlife  population  would 
produce  a  comparable  reduction  in  the 
wildlife  seen.  Thus,  the  commenters 
concluded  that  the  Department  was 
unable  to  link  the  injury  to  a  reduction 
in  services.  The  commenters  further 
stated  that  the  calcuiation  used 
inappropriate  assumptions  and  studies 
to  calculate  the  value  of  a  wildlife 
viewing  trip  on  a  per-anlmal  basis. 

A  few  conunenters  thought  the  values 
appear  arbitrary  since  they  vary  so 
widely  by  province.  One  commenter 
suggested  that  the  wide  variations  in 
province  values  be  eliminated  either 
through  the  use  of  uniform  average 
values  or  through  the  deletion  of 
extreme  values.  On  the  other  hand, 
some  commenters  thought  the  models 
did  not  adequately  account  for  the 
variable  characteristics  of  affected  sites. 

Response:  In  the  notices  of  proposed 
rulemaking,  the  Department  solicited 
comment  on  a  number  of  aspects  of  the 
proposed  methodology  for  determining 
damages  for  lost  wildlife  viewing.  59  FR 
at  40328-29  and  63311-12.  Based  on  its 
careful  consideration  of  the  comments  it 
received,  as  well  as  its  own 
reexamination  of  the  models,  the 
Department  has  modified  the 
methodology  and  believes  that  it  is 
sound. 


Wildlife  viewing  is  one  of  the  most 
significant  direct  use  services  that 
wildlife  provide  to  hiunans.  Inclusion  of 
lost  wildlife  viewing  damages  in  the 
type  A  models  necessitated  that  the 
Department  draw  conclusions  about  the 
relationship  between  changes  in 
wildlife  populations  and  changes  in  the 
perceptions  of  wildlife  by  viewing 
participants.  There  is  no  known 
empirical  research  that  indicates  how 
participants  perceive  changes  in 
wildlife  populations.  The  proposed 
models  assumed  that  a  given  percentage 
reduction  in  wildlife  populations  results 
in  the  same  percentage  reduction  in  the 
urildllfe  seen  by  participants. 

The  Department  has  determined  that 
percentage  reductions  in  wildlife 
viewing  i>erception  could  be  lower  or 
higher  than  the  percentage  reduction  in 
wildlife  populations.  For  example,  a 
wildlife  population  may  consist  of  100 
animals  yet  the  public  may  only 
perceive,  on  average,  50  of  those 
animals.  If  a  spill  were  to  kill  50  percent 
of  the  population,  then  the  public's 
perception  of  the  population  would  be 
redu(^  by  20  percent  if  the  50  killed 
animals  Included  only  10  of  the  animals 
the  public  normally  sees.  However,  if 
the  50  killed  individuals  included  30  of 
the  animals  the  pubhc  normally  sees, 
then  the  change  in  perception  would  be 
60  percent.  Therefore,  in  the  absence  of 
empirical  evidence  on  the  subject,  the 
Department  has  decided  to  assume  that 
percentage  reductions  In  wildlife 
viewing  perception  are  equal  to 
percentage  reductions  in  wildlife 
populations. 

When  determining  how  a  given 
reduction  in  the  niunber  of  animals 
viewed  affects  the  value  the  public 
derives  from  viewing,  the  Department 
relied  on  the  only  available  studies  that 
identified  a  marginal  value,  for  wildlife 
viewing  (Loomls  et  al.  (1989)  and 
Cooper  and  Loomis  (1991)).  The 
Department  believes  that  these  studies 
are  reUable.  The  Department 
acknowledges  that  one  of  the  studies 
dealt  with  trips  that  were  not  taken 
primarily  for  the  purpose  of  wildlife 
viewing.  However,  contrary  to  the 
assertions  of  some  commenters,  the 
studies  specifically  examined  how 
changes  in  the  number  of  animals  seen 
affected  the  value  of  the  trips.  Therefore, 
the  wildlife  viewing  values  used  in  the 
type  A  models  do  not  reflect  any  other 
non-viewing  aspects  of  recreational 
trij^. 

The  biological  effects  submodel 
quantifies  wildlife  mortality  in  terms  of 
the  number  of  animals  killed.  Therefore, 
the  Department  needed  to  develop  per- 
animal  viewing  values.  The  Department 
developed  sudi  per-anlmal  values  by 


using  Loomis  et  al.  (1989)  and  Cooper 
and  Loomis  (1991)  to  establish  the 
relationship  between  changes  in 
wildlife  seen  and  changes  in  value  and 
by  using  FWS'  National  Survey  of 
Fishing,  Hunting,  and  Wildlife- 
Associated  Recreation  to  estabUsh  total 
viewing  values  for  particular  species. 
The  Department  first  estimated  the  total 
value  of  wlldUfe  viewing  at  ocean-  or 
lake-side  for  an  entire  State.  Then  the 
Department  allocated  this  total  value 
among  species  and  wildUfe  individuals 
within  species  that  reside  along  the 
State's  ocean-  or  lake-side.  For  further 
discussion  of  this  methodology,  see 
Section  8.4,  Voliune  1  of  the  NRDAM/ 
CME  technical  document,  and  Section 
6.4.1,  Volimie  I  of  the  NRDAM/GLE 
technical  document. 

The  Department  recognizes  that  the 
per-anlmal  viewing  values  assigned  by 
the  models  for  some  species  vary  widely 
by  province.  However,  the  Department 
has  concluded  that  these  variances  are 
not  errors  that  need  to  be  corrected  but. 
rather,  reflect  actual  and  relevant 
regional  differences.  The  value  that  the 
public  derives  from  viewing  a  particular 
animal  in  a  particular  area  depends  on 
how  many  people  engage  in  wildlife 
viewing  in  that  area  and  how  many 
animals  of  that  type  there  are  to  view  in 
that  area.  Therefore,  the  models 
appropriately  contain  relatively  low  per- 
animaJ  values  for  species  that  are 
abundant  and  for  areas  with  low 
participation  in  wildlife  viewring. 
Conversely,  the  models  contain  higher 
per-anlmal  values  for  less  abundant 
species  and  for  areas  with  higher 
v^ldhfe  viewing  participation. 

Not  only  are  me  regional  variances  in 
per-anlmal  values  appropriate,  but  also, 
such  variances  do  not  lead  to  uiu^ealistic 
differences  in  the  damage  figures 
calculated  by  the  models  for  particular 
releases.  When  determining  damages  for 
a  particular  release,  the  models 
calculate  damages  for  lost  wildlife 
viewing  based  on  the  probability  that 
the  release  will  kill  wildlife.  The 
probability  that  an  animal  will  come 
into  contact  v^rith,  and  be  killed  by.  a 
release  is  directly  related  to  the  wildlife 
abundance  in  the  area  affected  by  the 
release.  In  areas  with  low  wildlife 
abundance,  minor  releases  would  have 
a  low  probability  of  killing  wildlife. 
Therefore,  although  the  per-animal 
values  in  these  areas  may  be 
significantly  higher  than  in  areas  of  high 
abimdance.  the  actual  damage  figure 
may  not  be. 

Comment:  Some  commenters 
contended  that  the  methodology  for 
calculating  viewing  damages  relies  on 
assumptions  that  overstate  the  number 
of  wildlife  viewing  trips  to  affected 
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ar«as.  Some  commenters  also  claimed 
that  th«  Department  had  used  unreliable 
survey  data  to  derive  per-animal 
viewing  values.  Several  commenters 
thought  the  models  used  outdated  data. 

Response:  The  Department  has 
revised  the  wildlife  viewing  damage 
component  of  the  models  to  reflect  more 
recent  data.  When  developing  the 
proposed  models,  the  Department  used 
FWS"  1985  National  Survey  of  Fishing. 
Hunting,  and  Wildlife-Associated 
Recreation.  This  survey  was  updated  in 
1991.  The  Department  has  revised  the 
final  models  to  reflect  this  update.  FWS 
has  conducted  wildlife-related 
recreation  surveys  roughly  every  5  years 
since  1955  The  results  of  these  surveys 
are  widely  disseminated  and  are  relied 
upon  both  by  governments  and  by 
private  individuals  for  a  range  of 
purposes.  The  Department  believes  it  is 
appropriate  to  use  these  surveys  to 
determine  participation  rates  for 
wildlife  viewing  as  well  as  the  value  of 
wildlife  viewing  trips. 

Conunent:  A  lew  commenters, 
including  some  of  the  independent 
technical  reviewers,  suggested  that  the 
proposed  models  be  expanded  to 
account  for  viewing  losses  incurred  by 
individuals  other  than  residents  of 
coastal  counties.  One  commenter  stated 
that  in  Michigan,  regional  populations 
are  not  concentrated  either  in  lake  shore 
counties  or  at  substantial  distances 
inland  and  suggested  that  the  NRDAM/ 
CLE  incorporate  lost  wildhfe  viewing 
on  a  two-county  deep  basis.  One  of  ibe 
mdependent  technical  reviewers  noted 
that  the  absence  of  damages  for  lost 
vievying  by  out-of-State  tounsts  was  a 
significant  problem  in  Alaska 

Response  The  Department  has 
revised  the  NRDAM/CME  to  account  for 
impacts  on  the  populations  of  coastal 
States  rather  than  |ust  coasUl  counties. 
See  Jiection  8  4.  Volume  I  of  the 
NRDAM/CME  technical  document 
Wildlife  viewing  damage  calcufations  in 
the  NRDAM/CME  rely  on  State-level 
estimates  of  participation  rates  for 
wildlife  viewing  at  the  ocean.  The 
Department  believes  that  it  is  more 
appropriate  to  appiv  these  State- level 
participation  rates  to  Stale  populations 
than  to  county  populations  in  the 
UY(DAM/CME 

The  Department  has  not  applied  the 
participation  rates  in  the  final  NRDAM/ 
CLE  to  the  entire  State  population  due 
to  the  existence  of  alternative  recreation 
sites  in  other  parts  of  the  Great  Lakes 
States.  Instead,  the  Deportment  has 
generally  limited  the  participation  rate 
to  the  populations  of  lake-side  counties 
in  the  NRDAM/GLE.  In  a  few  instances 
involving  verv  narrow  counties,  the 
Department  has  gone  beyond  the  lake- 


side county  to  include  r«sidents  of 
within  an  average  one-way  trip  distance 
from  the  provinces  where  injury 
occurred.  Sutevdde  average 
participation  rates  were  used  in  the 
NRDAMyCLE  due  to  a  lack  of  reliable 
data  at  the  county  level. 

The  Department  recog^nizes  that  out-of 
State  visitors  may  experience  viewing 
losses:  however,  adequate  data  are  not 
currently  available  to  incorporate  such 
losses  into  models.  As  mora  data 
become  available,  the  Department  may 
reconsider  this  issue  in  future  biennial 
reviews.  Meanwhile,  the  rule  allows 
trustees  to  conduct  supplemental  type  B 
studies  to  assess  damages  for  such 
losses. 

Comment:  Some  commenters, 
including  a  few  of  the  independent 
technical  reviewers,  suggested  including 
viev«ring  losses  incunedby  individuals 
under  me  age  of  18.  One  commenter 
noted  that  the  Department  had  relied  on 
wildlife  participation  survey  data 
supplied  by  Individuals  16  years  or 
older  but  used  population  data  that  only 
included  individiials  18  years  or  older. 

Rnponte:  The  Department  has 
revised  the  models  to  include  viewing 
losses  experienced  by  individuals  16 
years  of  age  and  older. 

Comment:  Some  commenters, 
including  a  few  of  the  independent 
technical  reviewers,  thought  that  spills 
could  affect  not  only  the  quality  of  the 
midlife  vieviring  trips  but  also  the 
number  of  trips  taken.  These 
commenten  thought  the  models  should 
account  for  this  efi^ect. 

Response:  Adequate  data  are  not 
currently  available  to  incorporate 
damages  for  lost  participation  in 
wildlife  viewing.  Further,  while 
participation  in  wildlife  viewing  may  be 
affected  by  moderate  or  large-scale 
releases,  minor  releases,  for  which  the 
type  A  models  are  designed,  ore  likely 
to  affect  primarily  the  quaUty  of  such 
activity  As  more  data  become  available, 
the  Department  may  reconsider  this 
issue  in  future  biennial  reviews. 

Comment  A  few  commenters  thought 
the  models  did  not  account  for  all 
species  that  had  viewing  value. 

Response  The  Department  beUeves 
that  the  species  addressed  by  the 
models  account  for  the  vast  majority  of 
viewing  values. 

Comment:  One  commenter  noted  that 
the  deaths  of  migratory  species  could 
result  in  viewing  losses  in  locations 
b«v»nd  the  spill  site  and  thought  that 
the  models  should  account  for  such 
losses 

Response  The  Department 
acknowledges  that  releases  can  resuh  in 
off-site  viewing  losses:  however, 
adequate  data  are  not  currently  available 


to  incorporate  such  loseoi  into  models. 
As  more  data  become  available,  the 
Department  may  reconsider  this  issue  in 
future  biennial  reviews.  Meanwhile,  the 
rule  allows  trustees  to  conduct 
supplemental  type  B  studies  to  assess 
damages  for  such  losses. 

Conanent:  Some  commenten  asked 
whether  the  models  considered  the 
effect  of  clostires  on  wildlife  viewing 
losses. 

Remonse:  The  models  do  not  address 
the  e%ct  of  closures  on  wildlife 
viewing.  The  models  only  compute 
mortality-related  wildlife  viewing 
li 


P.  Damagn  for  Beach  and  Boating 
Ciotuna 

Comment:  The  Department  received 
several  comments  on  the  proposed 
NRDAM/CME's  methodology  for 
ralfiiUtiTig  damages  for  beach  closiues. 
A  few  commenters  thought  that  the 
Department  had  made  unsubstantiated 
and  questionable  assiunptions  in 
estimating  beach  visitation.  Some 
commenters,  including  one  of  the 
independent  technical  reviewara, 
claimed  that  the  Department  had  failed 
to  accoimt  adequately  for  differences  in 
visitations  and  values  associated  with 
different  beach  types  and  difiiBrent 
seasons.  One  independent  technical 
reviewer  stated  that  beach  visitation  is 
highly  variable  within  provinces,  and 
that  more  localized  visitation  data  could 
be  mapped  in  a  GIS  from  survey  data. 

Response:  The  Department  could  not 
locate  adequate  data  to  develop  separate 
par-person  values  for  visiting  Federal 
beacjies  vereus  non-Federal  beadies. 
However,  the  Department  believes  the 
NRDAM/CME  adequately  accounts  for 
differences  between  the  two  types  of 
beaches  through  the  use  of  different 
visitation  figures.  A  sample  of  monthly 
visitation  data  was  taken  from 
representative  beaches  in  each 
economic  province.  This  sampling  was 
designed  to  account  for  differences  in 
visitation  that  exist  between  economic 
provinces.  The  Department  also 
collected  separate  visitation  data  for 
National  Seashores  and  other  public 
beaches.  The  user  is  required  to  enter 
the  type  of  beach  affected  (National 
Seashore  or  other  public  beach)  as  an 
input  to  the  NRDAM/CME.  Further, 
before  the  compensable  value  submodel 
applies  an  average  beach  use  value  to 
the  estimated  loss  in  beach  use,  the 
submodel  adjusts  the  value  to  account 
for  seasonal  variations.  The  NRDAM/ 
CME  uses  seasonal  variations  in  the 
duration  of  beach  visits  as  s  reasonable 
spproximation  of  the  seasonal  variations 
in  beach  use  values.  Data  on  the 
duration  of  beach  visits  were  available 


for  National  Seashores,  but  not  for  other 
public  beaches.  Therefore,  the 
Department  applied  the  National 
Seashore  diuation  data  to  other  public 
beaches.  For  further  discussion,  see 
Section  10,  Voliune  1  of  the  NRDAM/ 
CME  technical  dociunent. 

Comment:  Several  commenters  raised 
concerns  about  valuation  of  beach 
closiu^s  in  the  proposed  NRDAM/GLE. 
Some  commenters  criticized  the  use  of 
studies  of  saltwater  beaches  to  value 
Great  Lakes  beach  use.  A  few 
commenters  stated  that  the  studies  the 
Department  used  to  value  Great  Lakes 
beach  use  were  outdated.  Other 
conunenters  complained  that  the 
NRDAM/GLE  used  the  same  values  for 
Federal  and  non-Federal  beaches. 

Response:  In  the  NRDAM/GLE.  the 
per-day  value  of  beach  recreation  is 
based  on  the  average  of  several  values 
reported  for  general  beach  recreation. 
The  Department  acknowledges  that 
basing  beach-related  recreation  values 
on  studies  carried  out  exclusively  at 
Great  Lakes  locations  would  have  been 
ideal.  However,  no  such  studies  were 
available.  Intuitively,  beach  recreation 
on  the  Great  Lakes  combines  some 
aspects  of  seashore  beach  recreation 
with  some  aspects  of  freshwater  beach 
recreation.  Therefore,  the  Department 
used  a  range  of  studies,  including  both 
studies  of  saltwater  beach  recreation  as 
well  as  studies  of  freshwater  beach 
recreation. 

The  Department  believes  that  the  data 
used  are  still  the  best  available.  If 
additional  data  on  the  value  of  beach- 
related  recreation  in  the  Great  Lakes 
become  available,  the  Department  will 
consider  incorporating  such  data  in  the 
NRDAM/GLE  during  future  biennial 
reviews. 

Data  limitations  required  that  the 
Department  make  assumptions 
concerning  the  distribution  of  monthly 
trips  to  non-Federal  lake  shores.  The 
NRDAM/GLE  assumes  that  the 
distribution  is  identical  to  the 
distribution  of  monthly  trips  to  National 
Lake  shores.  See  Section  6.4.2,  Volume 
I  of  the  NRDAM/GLE  technical 
document. 

The  Department  could  not  locate 
adequate  data  to  develop  separate  per- 
person  values  for  visiting  Federal 
beaches  versus  non-Federal  beaches. 
However,  the  Department  believes  the 
NRDAM/GLE  adequately  accoimts  for 
differences  between  the  two  types  of 
beaches  because  the  per-person  values 
translate  into  different  per-meter  values 
for  Federal  and  non-Federal  beaches. 

Comment:  Some  of  the  independent 
technical  reviewers  were  confused  by 
the  discussion  in  the  proposed  technical 
documents  on  consideration  of 


substitutes  when  valuing  beaches.  They 
recommended  that  values  from ' 
appropriate  studies  be  selected  based  on 
an  understanding  of  the  welfare 
economics  of  substitutes.  Specifically, 
they  expressed  concern  over  the 
Department's  use  of  studies  of  loss  of 
beach  use  over  large  regions.  The 
technical  reviewers  thought  that  such 
studies  would  not  accoimt  for 
individuals'  ability  to  substitute  one 
beach  for  another  v«rithin  a  given  region 
and,  thus,  would  not  correctly  capture 
the  value  of  particular  beaches. 

Response:  The  Department  did  use 
studies  that  accoimt  for  the  effect  of 
substitution.  See  Section  10.3.2,  Volume 
1  of  the  NRDAM/CME  technical 
document. 

Comment:  One  of  the  independent 
technical  reviewers  suggested  that 
losses  on  private  beaches  should  be 
included. 

Response:  CERCLA  authorizes 
trustees  to  pursue  claims  only  for 
injuries  to  public  resources,  namely 
those  resources  "belonging  to,  managed 
by,  held  in  trust  by,  appertaining  to  or 
otherwise  controlled  by"  the  United 
States,  a  State,  or  an  Indian  tribe. 
CERCLA  sec.  101(16).  Private  beaches 
vfiW  generally  not  constitute  public 
resources.  Therefore,  the  rule  only 
allows  trustees  to  use  the  type  A  models 
for  public  beaches. 

Comment:  One  of  the  independent 
technical  reviewers  stated  that  the 
NRDAM/CME  should  be  modified  to 
allow  for  the  recovery  of  damages  for 
lost  use  of  rocky  shoreline. 

Response:  The  Department  was 
unable  to  identify  sufficient  data  on  the 
relative  value  of  recreation  on  different 
shoreline  types  in  coastal  and  marine 
environments  to  permit  distinctions 
between  rocky  and  sandy  shorelines. 
Therefore,  the  models  compute  damages 
for  lost  use  of  all  types  of  closed  Federal 
or  State  beaches:  however,  the  models 
assign  the  same  values  regardless  of 
habitat  type.  The  Department  believes 
that  this  approach  is  reasonable  in  light 
of  the  geographic  breadth  of  the  studies 
used  to  develop  the  beach  values  in  the 
models.  Further,  although  the  August 
1994  proposed  rule  required  trustees 
who  used  the  NRDAM/GLE  to  specify 
whether  a  closed  beach  was  rocky  or 
sandy,  the  model  itself  did  not  assign 
different  values  based  on  that 
designation.  Tlierefore,  the  Department 
has  revised  the  final  rule  to  remove  the 
requirement. 

Comment:  Several  commenters 
thought  the  models  used  unreliable 
boating  area  coefficients  that  were  likely 
biased  upward.  The  commenters 
complained  about  the  use  of  freshwater 
boating  studies  to  determine  a  boating 


value  for  ci  >astal  and  marine  waters  in 
the  proposed  NRDAM/CME.  The 
commenters  stated  that  marine  boating 
is  different  from  freshwater  boating. 
Some  commenters,  including  some  of 
the  independent  technical  reviewers, 
thought  that  the  coastal  regions  of  the 
United  States  were  so  heterogenous  that 
applying  one  boating  value  to  the  entire 
coastline  of  the  United  States  was  not 
appropriate. 

Further,  the  commenters  stated  that 
the  proposed  NRDAM/GLE 
inappropriately  assumed  that  all  boat 
trips  were  evenly  distributed  along  the 
Great  Lakes  shoreline,  which  would 
result  in  an  overestimate  of  damages. 
These  conunenters  also  thought  the 
studies  used  to  derive  boating  value  in 
the  NRDAM/GLE  were  unpublished  and 
outdated,  and  inappropriate  for  the 
transfer  of  values. 

Response:  The  Department  %vas 
unable  to  establish  the  similarity  of 
marine  boating  to  freshwater  boating  for 
the  NRDAM/CME.  Therefore,  the 
Department  has  eliminated  the 
calculation  of  lost  boating  values  from 
the  NRDAM/CME. 

As  to  the  NRDAM/GLE,  the  density  of 
recreational  boating  is  higher  near  ports. 
Tlius.  due  to  the  greater  likelihood  of 
spills  occurring  near  port  fecilities.  the 
Department  believes  the  even  allocation 
of  boating  trips  used  in  the  model  could 
tend  to  underestimate  the  number  of 
boating  trips  that  would  be  affected  by 
a  small  spill  rather  than  overestimate 
the  value. 

The  Department  does  not  agree  that 
the  models  calculate  only  upwardly 
biased  boating  damages.  In  the  NRDAM/ 
GLE,  lost  trips  are  estimated  using  a 
formula  that  distributes  the  estimated 
number  of  trips  across  the  total  area  of 
water  covered  by  the  near  shore 
forecast.  In  some  areas  this  may  result 
in  underestimates  of  the  number  of 
affected  boating  trips.  For  example, 
areas  near  major  ports  or  marina 
facilities  are  likely  to  have  a  higher 
density  of  boating  trips  than  is  assumed 
in  the  NRDAM/GLE.  Nevertheless,  the 
Dep>artment  believes  that  in  those  areas 
when  type  B  procedures  cannot  be 
performed  at  a  reasonable  cost,  trustees 
should  have  the  option  of  using  the 
NRDAM/GLE. 

Q.  Judicial  Review  and  the  Rebuttable 
Presumption 

Comment:  Some  commenters 
supported  proposed  §  11.91(c)(2),  and 
the  Department's  related  statements 
regarding  which  elements  of  a  type  A 
damage  assessment  can  be  challenged 
following  application  of  the  NRDAM/ 
CME  or  NRDAM/GLE  in  a  specific  case, 
and  which  aspects  of  the  rule  (which 
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incorporates  the  models)  must  be 
challenged  within  90  days  of 
promulgation,  as  provided  by  section 
n3(a)  of  CERCLA   Proposed 
$  11  91(c)(2)  states  that  judicial  review 
of  a  type  A  damage  assessment  shall  be 
limited  to  the  trustees  decision  to  use 
the  type  A  procedure  and  the  incident- 
specific  data  supplied  by  the  trustee  It 
further  states  that  the  decision  to  use  the 
type  A  procedure  and  the  incident - 
specific  data  collected  by  the  trustee 
receive  CERCLA's  rebuttable 
presumption.  The  commenters 
supporting  this  proposetl  provision 
suggested  that  it  would  reduce  the 
potential  for  litigation  and  attendant 
delays  to  restoration,  although  they 
conditioned  their  support  on  how  the 
Department  responded  to  their  other 
comments 

Numerous  other  commenters  strongly 
obiected  to  proposed  tj  1 1  91(c)(2).  as 
beyond  the  Department  s  authority  and 
as  contrary  to  liie  two  provisions  in 
CERCLA  interpreted  and  applied  in 
proposed  §  11  91(c)(2)  These 
commenters  asserted  that  proposed 
§  11  91(c)(2)  IS  outside  of  the 
rulemaking  authority  provided  by 
section  301(c)(1)  of  CERCLA.  and 
therefore  beyond  the  Department's  legal 
authonty  These  commenters  stated  that 
while  the  Department  has  authority  to 
promulgate  regulations  for  assessments, 
it  does  not  have  authority  to  presfinbe 
what  effect  those  assessnitmts  will  have 
in  future  judicial  prot;eedings 

These  commenters  also  asserted  that 
the  Department  s  proposed  rule 
language  that  judicial  review  of  a  type 
A  assessment  in  a  specific  case  would 
be  limited  to  the  tnistoe's  detasion  to 
use  the  type  A  procedure  an«l  the 
incident-specific;  data  supplied  by  the 
trustee  is  contrary  to  sin.tions  1 1 3  and 
107(f)(2)(C)  of  CERCLA  and  the 
Administrative  Procedure  .\i:t  (5  U  S  C 
551  cf  $«;  )  These  commenters  stated 
that  bet-aust>  ('ERCI.-A  provides  a 
rebuttable  presumption  to  assessments 
performed  in  accordance  with  the 
regulations.  C:EKCL.\  allows  a  PR?  to 
introduce  any  relevant  evidence  that 
may  rebut  the  presumption  In  the  view 
of  these  c  ommenters.  proposinl 
»»  1 1  91(c)(2)  would  deny  PRJ's  anv 
meanmgfiil  opportunity  to  rebut  the 
rebuttabU*  presumption,  ♦•ffeitively 
rendenng  th«'  presumption  irrebuttable 
These  commenters  interpreted  section 
1 13(a)  of  CERC'LA  as  only  t>amng  future 
tuditial  review  of  wheth»>r  the 
reijjulations  arv  vdiul  iiid  inet-t  statutory 
requirements  5>«Htiim  1  l.Ma)  dof's  not. 
<u  i.onimg  to  these  i  oniiuenters, 
pre*  lude  judicial  consideration  of  all 
relevant  evidenie  in  iin  assessnieiil  not 
perfonned  nt  the  tune  the  rt^ulalions 


are  revievmd— «.g..  evidence  in  a 
particular  case  that  the  computer  model 
grossly  overstates  the  number  of  sftiBCted 
hsh  and  wildlife.  Some  commenters 
suggested  that  application  of  proposed 
§  11.91(c)(2)  would  raise  constituticmal 
due  process  questions. 

Finally,  some  of  these  commenters 
ob)ected  to  the  provisions  in  proposed 
^  11.91(c)(2)  that  therebutuble 
presumption  applies  to  the  trustee's 
decision  to  use  the  type  A  procedure 
and  the  data  inputs.  These  commenters 
stated  that  CERCLA's  rebuttable 
presumption  is  granted  only  to  the  final 
results  of  an  assessment,  not  to 
intermediate  steps  such  as  the  decision 
to  use  the  type  A  procedures  and  the 
data  input  selections.  These 
commenters  also  asserted  that  the 
Department  had  provided  no  criteria  for 
ensuring  the  accuracy  and  reliability  of 
site-specific  data  inputs,  and  that  absent 
such  regulatory  criteria,  the  inputs 
would  not  be  entitled  to  the  reouttable 
presumption.  The  commenters  cited  the 
absence  of  a  rebuttable  presumption  for 
the  statement  of  trusteeship  as  an 
example  where  the  Department 
concluded  that  the  abMnce  of  guidance 
resulted  in  the  absence  of  a  rebuttable 
presumption. 

Response:  The  Department  has  given 
this  issue  careful  consideration,  and 
decided  not  to  include  proposed 
^  11.91(c)(2)  in  today's  final  rule. 
Whether  or  not  a  court  ultimately  would 
uphold  the  authority  of  the  Department 
to  promulgate  propxased  S  11.91(c)(2). 
and  the  interpretation  of  CERCLA 
reflected  in  it.  the  Department  has 
concluded  that  there  is  sufficient 
uncertainty  about  the  precise  effect  of 
sections  107(f)(2)(C)  and  113(a)  of 
CERCLA.  as  applied  in  a  specific  case, 
to  warrant  leaving  proposed 
*i  11  91(c)(2)  out  of  the  rule  at  this  time. 

The  Department  recognizes  that  there 
are  numerous  scenarios  giving  rise  to 
natural  resource  damage  claims. 
Whether  or  not  proposed  §  11  91(c)(2)  as 
applied  would  be  overly  broad  could 
depend  on  the  sf)ecific  circumstances  of 
a  given  case  Aside  from  whether  the 
commenters  ob)€cting  to  this  provision 
are  legally  correct,  the  questions  raised 
have  convinced  the  Department  that  this 
issue  is  best  addressed  outside  the 
rulemaiiing  context,  at  least  until 
additional  experience  has  been  gained 
through  case-specific  application  of 
these  simplified  procedures  Therefore. 
the  Department  has  concluded  for  now 
that  the  precise  delineation  of 
CERCLA's  preclusive  review  and 
rebuttable  presumption  provisions  to 
type  A  damage  assessments  is  best  left 
to  specific  cases  .As  a  result,  the 
Department  need  not  address  whether  it 


has  the  legal  authority  under  section 
301(c)(2)  to  promulgate  proposed 
§  11.91(c)(2),  nor  whether  that  section 
acc\irately  interprets  CERCLA. 

The  [)epartment  does  note  that  some 
of  the  comments  interpreting  CERCLA's 
rebuttable  presumption  provision 
appear  largely  to  read  CERCLA's 
preclusive  review  provision  out  of  the 
statute.  Undoubtedly,  Congress 
intended  that  PRPs  have  a  meaningful 
opportunity  to  rebut  specific  aspects  of 
a  trustee's  case,  but  not  if  it  is  a  "matter 
with  respect  to  which  review  could 
have  been  obtained"  in  a  challenge  to 
the  regulations.  CERCLA  sec.  113(a).  In 
the  case  of  the  type  A  rules,  the  validity 
of  the  regulations  themselves  is  closely 
related  to  the  content  and  workings  of 
the  incorporated  computer  models.  The 
Department  believes  that  section  113(a) 
of  CERCLA  requires  that  challenges  to 
aspects  of  the  rule  that  are  clearly 
discernible  from  the  rule  language,  the 
models,  the  incorporated  technical 
documentation,  and  this  Federal 
Register  notice  be  brought  within  90 
days  after  promulgation.  Sections 
107(f)(2)(A)  and  113(a)  of  CERCLA 
should  be  read  in  harmony  with  one 
another. 

Also,  contrary  to  the  view  of  some 
conunenters.  the  statutory  language  of 
CERCLA  does  not  limit  the  effect  of  the 
rebuttable  presumption  to  the  "final 
results"  of  an  assessment.  Rather, 
section  107(f)(2)(C)  of  CERCLA  provides 
that  "(ajny  determination  or  assessment 
of  damages  •  •  •  made  *  *  *  in 
accordance  with  the  regulations  •   •   • 
shall  have  the  force  and  effect  of  a 
rebuttable  presumption."  Although  the 
Department  has  decided  not  to 
promulgate  regulatory  language 
delineating  the  scope  of  the  rebuttable 
presumption,  the  statute  appears  to  be 
worded  more  broadly  than  was 
recognized  by  these  commenters. 
Furthermore,  the  rule  does  provide 
procedures  requiring  trustees  to  include 
data  inputs  in  the  Assessment  Plan, 
which  is  subject  to  public  review  and 
comment.  As  such,  the  rule  does 
contain  procedural  criteria  to  ensure  the 
accuracy  and  reliability  of  data  inputs 
through  a  public  review  and  comment 
process.  The  commenters  also  failed  to 
recognize  a  primary  reason  for  the 
Department  declining  to  afford  the 
rebuttable  presumption  to  the  statement 
of  trusteeship.  Unlike  a  statement  of 
trusteeship,  which  is  in  essence  a 
legally-founded  assertion,  data  inputs 
are  factual  in  nature  and  can  be 
checked,  reviewed,  and  verified  through 
the  public  comment  process. 


National  EnTironmental  Policy  Act, 
Regulatory  Flexibility  Act,  Paperwork 
Redaction  Act,  and  Executive  Orders 
12866, 12630. 12778,  and  12612 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment. 
'Therefore,  the  Department  has  not 
prepared  any  further  analysis  pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (43  U.S.Q 
4332(2)(C)). 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.).  The  rule 
provides  technical  procedural  guidance 
for  the  assessment  of  damages  to  natural 
resources.  It  does  not  directly  impose 
any  additional  cost.  As  the  rule  applies 
to  natural  resoiut»  trustees,  it  is  not 
expected  to  have  an  effect  on  a 
substantial  niunber  of  small  entities. 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

OMB  has  reviewed  this  rule  under 
Executive  Order  12866.  This  rule  does 
not  have  taldngs  implications  under 
Executive  Order  12630.  The  Department 
has  certified  to  OMB  that  this  rule  meets 
the  applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  This  rule  does  not  have 
federalism  implications  under  Executive 
Order  12612. 

List  of  Subjects  in  43  CFR  Part  11 

Coastal  zone.  Environmental 
protection.  Fish,  Hazardous  substances, 
Incorporation  by  reference,  Indian 
lands.  Marine  resources.  National 
forests.  National  parks.  Natural 
resources.  Public  lands.  Recreation 
areas,  Sea  shores.  Wildlife,  Wildlife 
refuges. 

For  the  reasons  set  out  in  the 
preamble.  Title  43,  Subtitle  A  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  11— NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  9651(c).  as  amended. 

Subpart  A— introduction 

2.  Section  11.15  is  amended  by 
revising  the  heading  and  paragraph 
(a)(1)  to  read  as  ioUows: 


fll.15   WItat  damagas  may  a  tnwiss 


(a)  '  •  • 

(1)  Damages  as  determined  in 
accordance  with  this  part  and  calculated 
based  on  injuries  occurring  from  the 
onset  of  the  release  through  the  recovery 
period,  less  any  mitigation  of  those 
injuries  by  response  actions  taken  or 
anticipated,  pliis  any  increase  in 
injuries  that  are  reasonably  unavoidable 
as  a  resvdt  of  response  actions  taken  or 
anticipated; 

•  •        •        •        • 

3.  Section  11.18  is  amended  by 
revising  paragraph  (a)(4)  and  adding  a 
new  paragraph  (a)(5)  to  read  as  follows: 

§11.18    htcorporsUon  l)y  rsfarsnoa. 

(a)  *  •  • 

(4)  The  CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments, 
Technical  Doctunentation,  Volumes  I- 
VI,  dated  April  1996,  prepared  for  the 
U.S.  Department  of  the  Interior  by 
Applied  Science  Associates,  Inc.,  A.T. 
Kearney,  Inc.,  and  Hagler  Bailly 
Consulting,  Inc.  (NRDAM/CME 
technical  document).  Interested  parties 
may  obtain  a  copy  of  this  docimient 
bom  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161;  PB96-501788; 
ph:  (703)  487^1650.  Sections  11.34  (a) 
(b)  and  (e),  11.35(a),  11.36(b),  11.40(a], 
and  11.42(a),  and  Appendix  II  refer  to 
this  document. 

(5)  The  CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments,  Technical 
Dociunentation,  Voliunes  I-IV,  dated 
April  1996,  prepared  for  the  U.S. 
Department  of  the  Interior  by  Applied 
Science  Associates,  Inc.,  and  Hagler 
Bailly  Consulting,  Inc.  (NRDAM/GLE 
technical  document).  Interested  parties 
may  obtain  a  copy  of  this  document 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161;  PB96-501770; 
ph:  (703)  487-4650.  Sections  11.34  (a) 
(b)  and  (e),  11.35(a),  11.36(b),  11.40(a), 
and  11.42(a),  and  Appendix  III  refer  to 
this  document. 

•  •        *  .     •        • 

4.  Section  11.19  is  removed  and 
reserved. 

Subpart  C— Assessment  Plan  Phase 

5.  Section  11.30  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (c)(l)(vi)  to  read  as  follows: 

§11.30    What  does  the  authorized  official 
do  If  an  asaessntent  Is  warrsnted? 

(a)  If  the  authorized  official 
determines  during  the  Preassessment 


Phase  that  an  assessment  is  warranted, 
the  authorized  official  must  develop  a 
plan  for  the  assessment  of  natural 
resource  damages. 

•  t        •        •        • 

(c)*  •  • 

(!)•*• 

(vi)  Any  other  Assessment  Plan  costs 
for  activities  authorized  by  §§  11.30 
through  11.38. 

6.  Section  11.31  is  amended  by 
revising  the  heading  and  paragraphs 
(a)(1).  (b),  (c)  introductory  text,  (c)(1), 
and  (d)  to  read  as  follows: 

§11.31    What  dOMttwAssMsmsnt  Plan    . 
ineiuds? 

(a)  General  content  and  level  of  detail. 
(1)  'The  Assessment  Plan  must  identify 
and  doctunent  the  use  of  all  of  the  type 
A  and/or  type  B  procedures  that  will  be 
performed. 

(b)  Identification  of  types  of 
assessment  procedures.  The  Assessment 
Plan  must  identify  whether  the 
authorized  official  plans  to  use  a  type  A 
procedure,  type  B  procedures,  or  a 
combination.  Sections  11.34  through 
11.36  contain  standards  for  deciding 
which  types  of  procedures  to  use.  Tlie 
Assessment  Plan  must  include  a 
detailed  discussion  of  how  these 
standards  are  met. 

(c)  Specific  requirements  for  type  B 
procedures.  If  the  authorized  official 
plans  to  use  type  B  procedures,  the 
Assessment  Plan  must  also  include  the 
following: 

(1)  The  results  of  the  confirmation  of 
exposure  performed  under  §  11.37; 

•  •        •        •        • 

(d)  Specific  requirements  for  type  A 
procedures.  If  the  authorized  official 
plans  to  use  a  type  A  procedure,  the 
Assessment  Plan  must  also  contain  the 
information  described  in  subpart  D. 

7.  Section  11.32  is  amended  by 
revising  the  heading  and  paragraph 
(c)(1)  and  adding  a  new  paragraph  (f)(3) 
to  read  as  follows: 

§11.32    How  does  the  authorized  ofllcisi 
develop  the  Assessnient  Plan? 

ft        *        *        *        * 

(c)  Public  involvement  in  the 
Assessment  Plan.  (1)  The  authorized 
official  must  make  the  Assessment  Plan 
available  for  review  by  any  identified 
potentially  responsible  parties,  other 
natural  resource  trustees,  other  affected 
Federal  or  State  agencies  or  Indian 
tribes,  and  any  other  interested  member 
of  the  public  for  a  period  of  at  least  30 
calendar  days,  with  reasonable 
extensions  granted  as  appropriate.  The 
authorized  official  may  not  perform  any 
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tvp«  B  procedunw  deacnbed  in  the 
Asa^suTient  Plan  until  tfter  this  review 
pencid 

(fl  •    •    • 

(1)  Paragraphs  (0(1)  and  (0(2)  of  this 
»e<  tion  do  nt>t  applv  to  the  use  of  a  type 
A  prutedure 

8   Seition  11   His  rwvisod  to  read  as 
tollows 


f  11.33    WhsttypMOf 

procaduraa  art  avaMabtoT 

There  are  two  types  of  aaseasinent 
procodurvs 

(a|  Tvp««  .-V  proce<lures  are  simplified 
procedure!!  that  requir»t  minimal  field 
obaervation   Subpart  I)  de*< :nbe«  the 
type  .\  priH-etiures  There  are  two  type 
.^  protevlures   d  protwlure  for  coaAtal  or 
marine  environnienti.  which 
inrorjxirates  the  Natural  Restiurte 
Damage  .^<we««lnent  Motlel  for  {U>a$tal 
an<l  Marine  Lnvironnn^iit*.  Version  2  4 
INRIIAM  C^ME).  and  <i  pnKwlure  fur 
Creat  l^ikes  envirimnients.  whu.h 
incorporates  the  Natural  Ka«t>une 
Hamage  .\saesamMnt  Model  for  C.mat 
l,dkes  Environments.  Version  I  4 
tNRD.AM/XilJ-;) 

(bl  Type  B  prtx;mlur«9  require  more 
t'xtensive  field  observation  than  the  type 
A  pnitmlures   Subpart  K  dera  rilies  the 
type  H  pnMetlure* 

1   Set  turns  1 1  ^4  tind  1 1  35  are 
redesignated  a.s  SH  H    17  and  1 1  J8  and 
nt^w  >S  1 1  J4  throunh  1 1   tb  are  adde<l  to 
reail  as  follow* 

§11.34    Whan  may  tha  autftormd  omcM 
uaa  ■  typa  A  procadura? 

The  authorized  nffu  lal  may  use  a  tvp«' 
A  procoilure  only  if 

(a)  The  r»'lea.H»Ml  snl>slani  »•  (nitereil  an 
area  i  ovcrtMl  by  thi-  NKn.\.M  CMP.  or 
NRI).\M  til.F   S^Htion  t  4,  Volume  111  of 
the  NRn.\M,  C'MF  te<  hiucal  dm  uinenl 
(incorporated  bv  refenMne.  M-e  ^11  18) 
identifies  the  trees  thai  the  NKI).\M, 
('ML  (  overs    S«>«  tion  h  J.  Volume  III  of 
the  NRD.AM, Cli;  te<  hnical  dotviment 
(incorporated  bv  r»'feren(  e   *«>e  »»  1 1  181 
des<rit)»»s  the  areas  that  the  NRI).\M/ 
r.l.fc  c  overs. 

lb)  The  NR1)AM  (MK  or  NRDAM, 
CLE  cover  the  rele«s«Kl  substance   Table 
^  1    Volume  1  of  the  NRDA.M  C^^K 
technical  din  ument  iisis  the  substaiues 
,  that  the  NR1).\M/(:MF.  ( overs   Table  r  i 
'  Volume  1  of  the  NRDAM  tdi:  let  hnual 
document  lists  the  substances  that  the 
NRDAM  (.LF  (overs 

(c)  The  releasetl  sul*ttance  entervd 
water  at  or  near  the  surface, 

(d)  M  the  time  of  the  relea.se.  winds 
did  not  vary  spatially  over  the  area 
affected  by  the  relea.se  in  a  wa>  that 
would  signifiiantlv  affeit  the  level  or 
extent  of  iniunes. 


(e)  The  aulhonxad  official  is  not 
aware  of  any  reliable  evidence  that,  fof 
species  that  are  likely  to  repraaent  a 
significant  portion  of  the  claim,  the 
species  biomasa  ii  significantly  lower 
than  the  speciea  biomasa  asatgned  by 
the  NRDAM/CME  or  the  NRDAM/GLE 
Tables  rV  2  1  through  IV.2.n5and 
IV  5  !  through  rV  5  77.  Volume  III  of  the 
NRDAM/CME  technical  document  list 
the  species  biomasaes  m  the  NRDAMV 
CME  Tables  III.3  17  through  II1.3.27  and 
III  3  40  through  III  3  50.  Volume  III  of 
the  NRDAM/GLE  technical  document 
list  the  species  biomasaes  in  the 
NRDAM/GLE  ;  and 

in  Subsurface  currents  either  are  not 
expected  to  significantly  affect  the  level 
or  extent  of  infunas:  or  are  reasonably 
uniform  with  depth  over  the  water 
column  In  the  area  affected  by  the 
release 


§11.36    How( 

dacMa  whatfiar  to  uaa  type  A  or  lypa  B 

prooaduraaT 

(a)  If  the  autborlzad  offiaal 
determines  under  §  11  34  that  a  type  A 
procedure  is  available,  the  authorized 
official  must  then  decide  whether  to  use 
that  procedure  or  use  type  B  procedures. 
The  authorized  official  must  make  this 
decision  by  weighing  the  difficulty  of 

(  ollecting  site-specific  data  against  the 
suitability  of  the  averaged  data  and 
simplifying  assumptions  in  the  type  A 
procedure  for  the  release  being  assessed. 
The  authonzed  official  may  use  type  B 
prtx^edures  if  they  can  be  performed  at 
a  reasonable  coat  and  if  the  increase  in 
«<  curacy  provided  by  those  procedures 
outweighs  the  increase  in  assessment 
I  osts  .Section  1.  Volume  I  of  the 
NRD.^MyCME  technical  document 
iini  orporated  by  reference,  see  §  11.18) 
lists  the  simplifying  assumptions  made 
in  the  NRDAM.'CME   Volumes  III 
thn.ugh  IV  of  the  NRDAM/CME 
tixhnifal  document  list  the  data  in  the 
NRDAM/CME  Section  1,  Volume  I  of 
the  N'RD.\.MyGLE  tet.hnical  document 
(intorporated  by  reference,  see  §  1118) 
lists  the  simplifying  assumptions  made 
in  the  NRDAMv'GLE  Volume  III  of  the 
NRDAM/GIX  technical  document  lists 
the  data  in  the  NRD.AMyGLE 

(b)  The  authonzed  official  must  use 
t\  pe  B  procedures  rather  than  a  type  A 
procedure  whenever  a  potentially 
responsible  party 

1 1 )  Submits  a  written  request  for  use 
of  type  B  procedures  along  with 
documentation  of  the  reasons 
suppcjrting  the  request   and 

U]  .\dvances  all  reasonable  costs  of 
using  type  B  procedures  wuhm  a  time 
frame  acceptable  to  the  authonzed 
official 


(c)  If  there  is  no  available  type  A 
procedure,  the  authorized  official  must 
use  typ«  B  procedures  to  calculate  all 
damages. 

(d)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  authorized  official 
may  change  the  type  of  procedure  used 
in  light  of  comments  received  on  the 
Assessment  Plan  |S«e  §  11.32(e)(2)  to 
determiiM  if  the  authorized  official  must 
provide  for  additional  public  review.] 
However,  if  the  authorized  official 
decides  to  use  type  B  procedures  in  lieu 
of  a  type  A  procedure,  and  cannot 
confirm  exposure  imder  $  11.37.  the 
authohaed  official  may  not  than  use  a 
type  A  procedure. 

§11.M    May  Via  authoflad  offloW  uaa 
bo«t  type  A  and  type  B  procaduraa  tor  ttM 


(a)  The  authorized  official  may  use 
both  a  type  A  procedure  and  type  B 
procedures  for  the  same  release  if: 

(1 )  The  type  B  procedures  are  cost- 
affective  and  can  be  f>erformed  at  a 
reasonable  cost; 

(2)  There  is  no  double  recovery;  and 

(3)  Tbe  type  B  procedures  are  used 
only  to  determine  damages  for  injuries 
or  compensable  values  that  do  not  fall 
into  the  categories  addressed  by  the  type 
A  procedure.  [Sections  11.14(v)  and 

11  62  define  "injury."  Section 
11.83(c)(1)  defines  "compensable 
value") 

(b)  The  type  A  procedures  address  the 
following  categories  of  injury  and 
compensable  value: 

(1)  Direct  mortality  of  species  covered 
by  the  NRDAM/CME  or  NRDAM/GLE 
resulting  from  short-term  exposure  to 
the  released  substance.  Volume  IV  of  the 
NRDAM/CME  technical  dociunent 
(incorporated  by  reference,  see  §11.18) 
lists  the  species' that  the  NRDAM/CME 
covers  Section  3.  Volume  III  of  the 
NRDAM/GLE  technical  document 
(incorporated  by  reference,  see  §  11.18) 
lists  the  species  that  the  NRDAM/GLE 
covers; 

(2)  Direct  loss  of  production  of  species 
covered  by  the  NRDAM/CME  or 
NRDAM/GLE  resulting  from  short-term 
exposure  to  the  released  substance: 

(3)  Indirect  mortality  of  species 
covered  by  the  NRDAM/CME  or 
NRDAM/GLE  resulting  from  disruption 
of  the  food  web  by  direct  mortality  or 
direct  loss  of  production; 

(4)  indirect  loss  of  production  of 
species  covered  by  the  NRDAM/CME  or 
NRDAM/GLE  resulting  from  disruption 
of  the  food  web  by  direct  mortality  or 
direct  loss  of  production; 

(5)  Lost  assimilative  capacity  of  water 
column  and  sediments: 

(6)  Lost  economic  rent  for  lost 
commercial  harvests  resulting  from  any 


closures  specified  by  the  authorized 
official  and/or  from  population  losses; 

(7)  Lost  recreational  narvests  resulting 
from  any  closures  specified  by  the 
authorized  offidai  and/or  from 
population  losses: 

(8)  For  the  type  A  procedure  for 
coastal  and  marine  environments,  lost 
wildlife  viewing,  resulting  from 
population  losses,  by  residents  of  the 
States  bordering  the  provinces  in  which 
the  population  losses  occurred.  I A 
province  is  one  of  the  geographic  areas 
delineated  in  Table  6.1,  Volume  I  of  the 
NRDAM/CME  technical  document.]  For 
the  type  A  procedure  for  Great  Lakes 
enviroiunents,  lost  wildlife  vieMring, 
restating  from  population  losses,  by 
residents  of  local  areas  bordering  the 
provinces  in  which  the  population 
losses  occurred.  [A  province  is  one  of 
the  geographic  areas  delineated  in  Table 
8.1,  Volume  I  of  the  NRDAM/GLE 
technical  document.]; 

(9)  Lost  beach  visitation  due  to 
closure;  and 

(10)  For  the  type  A  procedure  for 
Great  Lakes  environments,  lost  boating 
due  to  closure. 

(c)  If  the  authorized  official  uses  both 
type  A  and  type  B  procedures,  be  or  she 
must  explain  in  the  Assessment  Plan 
how  he  or  she  intends  to  prevent  double 
recovery. 

(d)  Wnen  the  authorized  official  uses 
type  B  procedures  for  injuries  not 
addressed  in  a  type  A  procediuv,  he  or 
she  must  follow  all  of  subpart  E  (which 
contains  standards  for  determining  and 
quantifying  injury  as  well  as 
determining  damages),  §  11.31(c) 
(which  addresses  content  of  the 
Assessment  Plan),  and  §  11.37  (which 
addresses  confirmation  of  exposure). 
When  the  authorized  official  uses  type 
B  procedures  for  com(>ensable  values 
that  are  not  included  in  a  type  A 
procedure  but  that  result  from  injuries 
that  aie  addressed  in  the  type  A 
procedure,  he  or  she  need  not  follow  all 
of  subpart  E,  §  11.31(c),  and  §  11.37. 
Instead,  the  authorized  official  may  rely 
on  the  injury  predictions  of  the  type  A 
procedure  and  simply  use  the  valuation 
methodologies  authorized  by  §  11.83(c) 
to  calculate  compensable  value.  When 
using  valuation  methodologies,  the 
authorized  official  must  comply  with 
§11.84. 

10.  Newly  designated  §  11.37  is 
amended  by  revising  the  heading  and 
paragraph  (a)  to  read  as  follows: 

fll.37    Must  the  auttwrizadofndal 
cofifinn  exposure  bstora  knplaniantlnQ  ttw 
Asssssmsnt  Plan? 

(a)  Before  including  any  type  B 
methodologies  in  the  Assessment  Plan, 
the  authorized  official  must  confirm  that 


at  least  one  of  the  natural  resources 
identified  as  potentially  injured  in  the 
preassessment  screen  has  in  fact  been 
exposed  to  the  released  substance. 

•        •        •        •        • 

11.  The  heading  of  subpart  D  is 
revised  to  read  as  follows: 

Subpart  D— Typ*  A  ProcwJurM 

12.  Section  11.40  is  amended  by 
revising  the  heading  and  paragraph  (a), 
removing  paragraph  (b),  removing  the 
heading  fitnn  paragraph  (c),  and 
redesignating  paragraph  (c)  as  paragraph 
(b)  to  read  as  follows: 

§11.40    WhatsrstypaAproeadiifss? 

(a)  A  type  A  procedure  is  a 
standardized  methodology  for 
performing  Injury  Detennination.  - 
Quantification,  aind  Damage 
Eietermination  that  requires  minimal 
field  observation.  There  are  two  type  A 
procedures:  the  type  A  procedure  for 
coastal  and  marine  environments;  and 
the  typ>e  A  procedure  for  Great  Lakes 
environments.  The  type  A  procedure  for 
coastal  and  marine  environments 
incorporates  a  computer  model  called 
the  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Environments  Version  2.4 
(NRDAM/CME).  The  NRDAM/CME 
technical  doctunent  (incorporated  by 
reference,  see  §  11.18)  includes  and 
explains  the  NRDAM/CME.  The  type  A 
procedure  for  Great  Lakes  environments 
incorporates  a  computer  model  called 
the  Natural  Resource  Damage 
Assessment  Model  for  Great  Lakes 
Environments  Version  1.4  (NRDAM/ 
GLE).  The  NRDAM/GLE  technical 
document  (incorporated  by  reference, 
see  §  11.18)  includes  and  explains  the 
NRDAM/GLE.  The  authorized  official 
must  follow  §§11.41  through  11.44 
when  using  the  type  A  procedures. 

(b)*   •  * 

13.  Section  11.41  is  revised  to  read  as 
follows: 

§11.41    What  data  must  the  auttwrtxad 
official  supply? 

(a)  The  NRD/^VI/CME  and  the 
NRDAM/GLE  require  several  data 
inputs  to  operate.  The  authorized 
offidai  must  develop  the  following  data 
inputs: 

(1)  The  identity  of  the  released 
substance; 

(2)  The  mass  or  volume  of  the 
identified  substance  that  was  released; 

(3)  The  duration  of  the  release; 

(4)  Tlie  time  of  the  release; 

(5)  The  location  of  the  release: 

(6)  The  wind  conditions: 

(7)  The  extent  of  response  actions: 

(8)  The  extent  of  any  closures: 

(9)  The  implicit  price  deflator;  and 


(10)  For  the  f^RDAM/CME,  the 
condition  of  the  currents  and  tides. 

(b)  The  authorized  offidai  must 
change  the  data  in  the  NRDAM/CME 
and  the  NRDAM/CU^  for  the  following 
parameters  if  he  or  she  is  aware  of  more 
acciunte  data: 

(1)  Air  temperatvire: 

(2)  Water  temperattire  at  the  surface; 

(3)  Total  suspended  sediment 
concentration: 

(4)  Mean  settling  velodty  of 
stispended  solids;  and 

(5)  Habitat  type. 

(c)(1)  If  the  release  occurred  in  Alaska 
and  the  authorized  official  is  not  aware 
of  any  reliable  evidence  that  ice  was 
abtent  from  the  site  of  the  release,  then 
he  or  she  must  turn  on  the  ice  modeling 
function.  Otherwise,  the  authorized 
official  must  leave  the  ice  modeling 
function  off. 

(2)  If  the  release  occurred  in  the  Great 
Lakes  and  the  authorized  official  is 
aware  of  reliable  evidence  that  ice  was 
absent  frtim  the  site  of  the  release,  then 
he  or  she  must  turn  off  the  ice  modeling 
function. 

(d)  The  authorized  offidai  must 
develop  the  data  inputs  and 
modifications  and  indude  them  in  the 
Assessment  Plan  in  the  format  spedfied 
in  Appendix  II  (for  the  NRDAM/CME) 
or  Appendix  III  (for  the  NRDAM/GLE). 

14.  New  §§  11.42  through  11.44  are 
added  to  subpart  D  to  read  as  follows: 


§11.42    How« 

apply  the  NRDAftVCME  or  NRDAftVQLE? 

(a)  The  authorized  offidai  must 
perform  a  preliminary  appUcation  of  the 
NRDAM/CME  or  NRDAM/GLE  writh  the 
data  inputs  and  modifications 
developed  imder  §  11.41.  Volume  U  of 
the  NRDAM/CME  technical  document 
(incorporated  by  reference,  see  §  11.18) 
describes  how  to  apply  the  NRDAM/ 
CME.  Volume  U  of  the  NRDAM/GLE 
technical  docimient  (incorporated  by 
reference,  see  §  11.18)  describes  how  to 
apply  the  NRDAM/GLE.  For  cases 
involving  releases  of  two  or  more 
substances  or  a  release  of  a  mixture  of 
substances,  the  authorized  official  may 
only  apply  the  NRDAM/CME  or 
NRDAM/GLE  once  using  only  one  of  the 
substances. 

(b)  If  the  preliminary  appUcation  of 
the  NRDAM/CME  or  NRDAM/GLE 
indicates  damages  in  excess  of 
$100,000.  then  the  authorized  official 
must  dedde  whether  to: 

(1 )  Limit  the  portion  of  his  or  her 
claim  calculated  with  the  ty  p>e  A 
procedure  to  $100,000;  or 

(2)  Compute  all  damages  using  type  B 
procedures. 


§11.43    CanI 

I  o(  ttM  praHmlnary  appHcalion? 


111.91 

\  fSCO'WBfy  Of  VM 


After  completing  the  preliminAry 
application  of  the  NRDA>4yCME  or 
NRDAM/GLE.  if  the  authonzed  official 
decides  to  continue  with  the  type  A 
procedure,  he  or  she  must  issue  an 
Assessment  Plan  for  public  comment  as 
described  in  «» 1 1  32  The  Asaeaament 
Plan  must  include  the  information 
described  in  ^  1 1  3 1 .  the  data  inputs  and 
modifications  developed  under  §  11  41. 
and  a  summary  of  the  results  of  the 
preliminary  application  The 
Assessment  Plan  must  alst)  identify  a 
contact  from  whom  a  complete  copy  of 
the  printout  of  the  preliminary 
application  can  be  obtained 
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(f)  If  the  final  apphcation  of  the 
^fRDAM/CME  or  NRDAM/GLE.  adjusted 
as  needed  under  paragraphs  (d)  and  (e), 
calculates  damages  in  excess  of 
$100,000.  then  the  authorized  official 
must  limit  the  portion  of  his  or  her 
claim  calculated  with  the  type  A 
procedure  to  $100,000 

(g)  After  preparing  the  Repwrt  of 
Assessment,  the  authorized  official  must 
follow  the  steps  described  in  subpart  F. 

15.  The  heading  of  subpart  E  is 
revised  to  read  as  follows: 

Subpart  E— Typ«  B  ProcadurM 

16  Section  11.73  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

fil.Tj   QuanWtetton  ph— a  reaourca 
recovaratXWty  anatyata 

(a)  •   •   *  The  time  estimated  for 
recovery  or  any  lesser  f)eriod  of  time  as 
determined  in  the  Assessment  Flan 
must  be  used  as  the  recovery  period  for 
purposes  of  §  11.38  and  the  Damage 
Determination  phase.  §§11.80  through 
1184. 

•  •  •  •  • 

SubfMTt  F— Post-AsMsamant  Phaaa 

17.  Section  11.90  is  amended  by 
revising  the  heading,  paragraphs  (a)  and 
(b).  and  the  first  sentence  of  paragraph 
(c)  as  follows: 

f  11.90    What  (k>e«imantallon  muat  the 
authorlxad  oMctai  prapara  aflar  complating 

(a)  At  the  conclusion  of  an 
assessment,  the  authorized  official  must 
prepare  a  Report  of  Assessment  that 
consists  of  the  Preassessment  Screen 
Determination,  the  Assessment  Plan, 
and  the  information  specified  in 
paragraphs  (b)  and  (c)  of  this  section  as 
applicable 

(b)  When  the  authorized  official  has 
used  a  type  A  procedure,  the  Report  of 
.Assessment  must  include  the 
information  specified  in  subp>art  D. 

(c)  When  the  authorized  official  has 
used  type  B  procedures,  the  Report  of 
Assessment  must  include  all 
documentation  supporting  the 
determinations  required  in  the  Injury 
Determination  phase,  the  Quantification 
phase,  and  the  Damage  Determination 
pha.se,  and  specifically  including  the 
test  results  of  any  and  all  methodologies 
pttrformed  in  these  phases.  •   •   • 

18  Section  11  91  is  amended  by 
revising  the  heading  and  by  removing 
the  first  sentence  of  paragraph  (a)  and 
inserting  three  new  sentences  in  its 
place  to  read  as  follows: 


Federal  Register  /  Vol.  61,  No.  89  /  Tuesday,  May  7,  1996  /  Rules  and  Regulations 


20613 


111.44    What  doaa  tha  aulhodzad  offlcM 
do  aflar  ttta  doaa  of  the  oommant  period? 

(a)  The  authorized  official  must 
carefully  review  all  comments  received 
on  the  Assessment  Plan,  provide 
substantive  responses  to  all  comments, 
and  modify  the  Plan  as  appropnate.  [See 
§  11.32(e)(2)  to  determine  if  the 
authorized  official  must  provide  for 
additional  public  review  1 

(b)  If.  after  reviewing  the  public 
comments,  the  authorized  official 
decides  to  continue  with  the  type  A 
procedure,  he  or  she  must  then  perform 
a  final  application  of  the  NRDAM/CME 
or  NRDAM/GLE.  using  final  data  inputs 
and  modifications  based  on  §  11.41  and 
any  reliable  information  received  during 
the  public  review  and  comment  period 

(c)  After  completing  the  final 
application  of  the  NRDAM/CME  or 
NRDAM/GLE.  the  authorized  official 
must  prepare  a  Report  of  Assessment 
The  Report  of  Assessment  must  include 
the  printed  output  from  the  final 
application  as  well  as  the  Preassessment 
Screen  Determination  and  the 
.Assessment  Plan 

(d)  If  the  authorized  official  is  aware 
of  reliable  evidence  that  a  private  party 
has  re<;overed  damages  for  commercial 
harvests  lost  as  a  result  of  the  release, 
the  authonzed  official  must  eliminate 
from  the  claim  any  damages  for  such 
lost  harvests  that  are  included  m  the 
lost  economic  rent  calculated  by  the 
NRDAM/CME  or  NRDAM/GLE 

(e)  If  the  authonzed  official  is  aware 
of  rehable  evidence  that  the  NRDAM/ 
CME  or  NRDAM/GLE  application  covers 
resources  beyond  his  or  her  trustet? 
jurisdiction,  the  authorized  official  must 
either 

(1)  Have  the  other  authonze<i 
official(s)  who  do  have  trusteti 
jurisdiction  over  those  resources  )oin  in 
the  type  A  assessment,  or 

(2)  Eliminate  anv  damages  for  those 
resources  from  the  claim  for  damages. 


party? 

(a)  At  the  coDclusion  of  the 
assessment,  the  authorized  official  must 
present  to  the  potentially  responsible 
party  a  demand  in  writing  for  the 
damages  determined  in  accordance  with 
this  part  and  the  reasonable  cost  of  the 
assessment.  [See  §  11.92(b)  to  determine 
how  the  authorized  official  must  adjust 
damages  if  he  or  she  plans  to  place 
recovered  funds  in  a  non-interest- 
bearing  account.)  The  authorized  official 
must  deliver  the  demand  in  a  manner 
that  establishes  the  date  of  receipt. 


19.  New  Appendices  II  and  m  are 
added  to  read  as  follows: 

Appendix  11  to  Part  11— Fonnat  far 
Data  Inputs  and  Modifications  to  the 
NRDAM/CME 

This  appendix  sf>ecifies  the  format  for  data 
input!  and  modifications  to  the  NRDAM/ 
CME  under  $11.41.  Consult  the  back  of  this 
appendix  for  definitions. 

Starting  Point  for  the  NRDAM/CME 

The  NRDAM/CME  begins  iu  calculations 
at  the  point  that  the  released  substance 
entered  water  in  an  area  represented  by  its 
geographic  database.  Any  water  within  the 
geographic  boundaries  of  the  NRDAM/CME 
is  a  "coastal  or  marine  environment."  The 
authorized  official  must  determine  all  data 
inputs  and  modifications  as  of  the  time  and 
location  that  the  released  substance  entered 
a  coastal  or  marine  environment.  In  the  case 
of  a  release  that  began  in  water  in  an  area 
within  the  boundaries  of  the  NRDAM/CME, 
this  point  will  be  the  same  as  the  point  of  the 
release.  However,  for  releases  that  begin  on 
land  or  that  begin  outside  the  boundaries  of 
the  NRDAM/CME,  this  point  will  not  be  the 
point  of  the  release  but  rather  the  point  at 
which  the  released  substance  migrates  into  a 
coastal  or  marine  environment. 

Required  Data  Inputs 

Documentation  of  the  source  of  the  data 
inputs:  and 

Identity  of  Substance 

For  release  of  single  substance: 

Name  of  the  substance  that  entered  a 
coastal  or  marine  environment  as  it  appears 
in  Table  7.1,  Volume  I  of  the  NRDAM/CME 
technical  document  (incorporated  by 
reference,  see  $  11.18). 

For  releases  of  two  or  more  substances  or 
a  release  of  a  mixture  of  two  or  more 
substances: 

Name  of  only  one  of  the  substances  that 
entered  a  coastal  or  marine  environment  as 
it  appears  in  Table  7.1.  Volume  I  of  the 
NRDAM/CME  technical  document. 

Mass  or  Volume 

For  release  of  single  substance: 
Mass  or  volume  of  identified  substance 
that  entered  a  coastal  or  marine  environment 


stated  in  tonnes,  barrels,  gallons,  liters, 
pounds,  or  kilograms. 

For  releases  of  two  or  more  substances  or 
a  release  of  a  mixture  of  two  or  more 
substances: 

Mass  or  volume  of  the  one  identified 
substance  (rather  than  total  mass)  that 
entered  a  coastal  or  marine  enviroimient 
stated  in  tonnes,  barrels,  gallons,  liters, 
pounds,  or  kilograms. 

DuratJOTJ 

Length  of  time  over  which  the  identified 
substance  entered  a  coastal  or  marine 
environment  stated  in  hours. 

Time 

Year,  month,  day,  and  hour  when  the 
identified  sulwtance  first  entered  a  coastal  or 
marine  environment. 

Location 

Latitude  and  longitude,  stated  in  degrees 
and  decimal  minutes,  where  the  identified 
substance  entered  a  coastal  or  marine 
environment. 

Winds 

At  least  one  set  of  data  on  prevailing  wind 
conditions  for  each  day  of  the  30-day  period 
beginning  24  hours  before  the  identified 
substance  entered  a  coastal  or  marine 
environment.  Each  set  must  include: 

Wind  velocity  stated  in  knots  or  meters  per 
second;  and 

Corresponding  wind  direction  stated  in  the 
degree  angle  of  the  wind's  origin. 
(One  possible  source  of  information  is  the 
National  Climatic  Data  Center,  Asheville,  NC 
(703)  271-4800.) 

Response  Actions 

If  removed  from  water  surface: 

A  rectangular  geographic  area 
encompassing  the  surface  water  area  over 
which  the  released  substance  was  likely  to 
have  spread,  stated  in  terms  of  the  northem- 
and  southern-most  latitude,  and  the  eastem- 
and  western-most  longitude; 

One  or  more  time  frames  for  removal  stated 
in  terms  of  the  number  of  days  and  hours 
after  the  identified  substance  entered  a 
coastal  or  marine  environment  that  removal 
began  and  ended;  and 

For  each  time  frame,  volume  of  the 
identified  substance  removed  from  the  water 
surface  (not  the  total  volume  of  contaminated 
water  or  sediments  removed)  stated  in 
barrels,  gallons,  or  cubic  meters. 

If  removed  from  shoreline: 

A  rectangular  geographic  area 
encompiassing  the  shoreline  area  over  which 
the  released  substance  was  likely  to  have 
spread,  stated  in  terms  of  the  northern-  and 
southern-most  latitude,  and  the  eastern-  and 
western-most  longitude; 

One  or  more  time  frames  for  removal  stated 
in  terms  of  the  number  of  days  and  hours 
after  the  identified  substance  entered  a 
coastal  or  marine  environment  that  removal 
began  and  ended;  and 

For  each  time  frame,  volume  of  the 
identified  substance  removed  (not  the  total 
volume  of  contaminated  water  or  sediments 
removed)  stated  in  barrels,  gallons,  or  cubic 
meters. 


Closures 

Documentation  that  the  closure  was 
ordered  by  an  appropriate  agency  as  a  result 
of  the  release; 

Province(s)  in  which  closure  occurred;  and 

For  beaches: 

Whether  the  beach  was  Federal  or  State 
(including  municipal  or  county); 

Number  of  days  of  closure  stated  by 
calendar  month;  and 

Length  of  shoreline  closed,  stated  in 
kilometers,  for  each  month  in  which  closure 
occurred. 

For  fisheries  and  shellfish  harvest  areas: 

Whether  area  closed  was  seaward  open 
water,  landward  open  water,  or  structured; 

Number  of  days  of  closure;  and 

Area  closed  stated  in  square  kilometers. 

For  furbearer  hunting  or  trapping  areas  and 
waterfowl  hunting  areas: 

Number  of  days  of  closure;  and 

Area  closed  stated  in  square  kilometers. 

Implicit  Price  Deflator 

Quarterly  implicit  price  deflator  for  the 
Gross  National  Product  (base  year  1992)  for 
the  quarter  in  which  the  identified  substance 
entered  a  coastal  or  marine  environment. 
ISee  the  Survey  of  Current  Business, 
published  by  the  U.S.  Department  of 
Commerce/Bureau  of  Economic  Analysis, 
1441  L  Street,  NW,  Washington.  D.C,  20230, 
(202)  50&-9900.1 

Currents 

For  a  rectangular  geographic  area 
encompassing  the  area  affected  by  the  release 
stated  in  terms  of  the  northern-  and  southern- 
most latitude,  and  the  eastern-  and  western- 
most longitude: 

At  least  one  set  of  data  concerning 
background  (mean)  cxirrent  consisting  of — 

An  east-west  (U)  velocity  stated  in 
centimeters  per  second  or  knots: 

A  north-south  (V)  velocity  stated  in 
centimeters  per  second  or  knots;  and 

Latitude  and  longitude  of  the  origin  of  the 
U  and  V  velocity  components. 

At  least  one  set  of  data  concerning  tidal 
current  at  time  of  flood  stage  (i.e.,  rising  tide] 
consisting  of — 

An  east-west  (U)  velocity  stated  in 
centimeters  per  second  or  knots; 

A  north-south  (V)  velocity  stated  in 
centimeters  per  second  or  knots:  and 

Latitude  and  longitude  of  the  origin  of  the 
U  and  V  velocit>'  components. 
[Possible  sources  of  information  are:  the 
National  Ocean  Service,  U.S.  Department  of 
Commerce,  Riverdale,  MD  (310)  436-6990; 
and  the  Eldridge  Tide  and  Pilot  Book,  Robert 
Eldridge  White  Publisher,  Boston,  MA  (617) 
742-3045.) 

Tides 

Hour  of  high  tide  on  the  day  that  the 
identified  substance  entered  a  coastal  or 
marine  environment; 

Tidal  range  at  point  that  the  identified 
substance  entered  a  coastal  or  marine 
environment  stated  in  meters;  and 

Whether  the  tide  in  the  area  affected  by  the 
release  is  diurnal  (i.e.,  completes  one  full 
cycle  every  day)  or  semi-diurnal  (i.e., 
completes  two  full  cycles  every  day). 


Modifications  to  the  NRDAM/CME  Databases 
(if  Any) 

Documentation  of  the  source  of  the 
modification;  and 

For  air  temperature: 

Air  temperature,  stated  in  degrees  Celsius, 
assigned  by  the  NRDAM/CME  at  the  point 
that  the  identified  substance  entered  a  coastal 
or  marine  environment  (see  Table  111.3.2, 
Volume  m  of  the  NRDAM/CME  technical 
document);  and 

Substitute  air  temperature  stated  in  degrees 
Celsius. 

For  water  temperature  at  the  surfoce: 

Water  temperature  at  the  surface,  stated  in 
degrees  Celsius,  assigned  by  the  NRDAM/ 
CME  at  the  point  that  the  identified 
substance  entered  a  coastal  or  marine 
environment  (see  Table  III. 3. 3.  Volume  III  of 
the  NRDAM/CME  technical  document);  and 

Substitute  water  temperature  stated  in 
degrees  Celsius. 

For  total  suspended  sediment 
concentration: 

Total  suspended  sediment  concentration, 
stated  in  milligrams  f>er  liter,  assigned  by  the 
NRDAM/CME  at  the  point  that  the  identified 
substance  entered  a  coastal  or  marine 
environment  (see  Section  3,  Volume  I  of  the 
NRDAM/CME  technical  document):  and 

Substitute  suspended  sediment 
concentration  stated  in  milligrams  per  liter. 

For  mean  settling  velocity  of  suspended 
solids: 

Mean  settling  velocity  of  suspended 
sediments,  stated  in  meters  per  day.  assigned 
by  the  NRDAM/CME  at  the  point  that  the 
identified  substance  entered  a  coastal  or 
marine  environment  (see  Section  3.  Volume 
I  of  the  NRD/lM/CME  technical  document); 
and 

Substitute  suspended  sediment 
concentration  stated  in  milligrams  per  liter. 

For  habitat  type: 

Latitude  and  longitude  bounds  of  area  for 
which  the  habitat  type  is  being  modified; 

Habitat  type  assigned  by  the  NRDAM/CME 
(see  Section  3.4,  Volume  in  of  the  NRDAM/ 
CME  technical  document);  and 

Substitute  habitat  type. 

For  releases  in  Alaska,  if  the  authorized 
official  leaves  the  ice  modeling  funciion  ofi. 
he  or  she  must  provide  documentation  that  . 
ice  was  absent  at  the  site  of  the  release. 

Definitions 

Background  Imean)  current — net  long-term 
current  flow  (i.e..  one  direction  only), 
attributable  to  forces  such  as  winds,  river 
flow,  water  density,  and  tides,  that  remains 
when  all  the  oscillatory  (tidal)  components 
have  been  removed  either  mathematically  or 
by  measurement  techniques. 

Landward  open  water — a  t)ody  of  water 
that  does  not  contain  vegetation  (e.g.. 
wetland,  seagrass,  or  kelp)  or  invertebrate 
reef  (e.g.,  coral  reef)  and  is  classified  as 
"landward"  in  Table  6.2.  Volume  I  of  the 
NRDAM/CME  technical  document. 

Province — one  of  the  geographic  areas 
delineated  in  Table  6.1,  Volume  I  of  the 
NRDAM/CME  technical  dociunent. 

Seaward  open  water — a  body  of  water  that 
does  not  contain  vegetation  (e.g.,  wetlands, 
seagrass.  or  kelp)  or  invertebrate  reef  (e.g., 
coral  reefi  and  is  classified  as  "seaward"  m 
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Table  6  2.  Volume  1  of  the  NRDAM/CME 
technical  document. 

Structured — in  an  area  that  contains 
vegetation  (e.f^..  wetlands,  seagrass.  or  kelp) 
or  invertebrate  reef  (eg,,  coral  reefl 

Tidal  current — currents  caused  by 
alternating  rise  and  fall  of  the  sea  level  due 
to  the  gravitational  forces  between  the  earth, 
moon,  and  sun 

Tidal  range — difference  between  the 
highest  and  lowest  height  of  the  tide 

Appendix  III  to  Part  11— Fonnat  for 
Data  Inputs  and  Modifications  to  the 
NRDAM/GLE 

This  appendix  specifies  the  format  for  data 
inputs  and  modifications  to  the  NRDAM/GLE 
under  §  U  41.  Consult  the  back  of  this 
appendix  for  definitions. 

Point  of  Analysis 

The  NRDAM/GLE  begins  its  calculations  at 
the  point  that  the  released  substance  entered 
water  in  an  area  represented  by  its 
geographic  database.  Any  water  within  the 
gec^raphic  boundaries  of  the  NRDAM/GLE  is 
a  "Great  Lakes  environment."  The  authorized 
official  must  determine  all  data  inputs  and 
modifications  as  of  the  time  and  location  that 
the  released  substance  entered  a  Great  Lakes 
environment.  In  the  case  of  a  release  that 
began  in  water  in  an  area  within  the 
boundaries  of  the  NRDAM/GLE,  this  point 
will  be  the  same  as  the  point  of  the  release 
However,  for  releases  that  l)egin  on  land  or 
that  begin  outside  the  boundaries  of  the 
NRDAM/GLE.  this  point  will  not  be  the  point 
of  the  release  but  rather  the  point  at  which 
the  released  substance  migrates  into  a  Great 
Lakes  environment. 

Required  Data  Inputs 

Documentation  of  source  of  data  inputs; 
and 

Identity  of  Substance 

For  release  of  single  substance: 

Name  of  the  released  substance  that 
entered  a  Great  Lakes  environment  as  it 
app>ears  in  Table  7  1,  Volume  I  of  the 
NRDAM/GLE  technical  document 
(incorporated  by  reference,  see  §  11.18). 

For  releases  of  two  or  more  substances  or 
a  release  of  a  mixture  of  two  or  more 
substances: 

Name  of  only  one  of  the  released 
substances  that  entered  a  Great  Lakes 
environment  as  it  appears  in  Table  7  1. 
Volume  I  of  the  NRDAM/GLE  technical 
document. 

Mass  or  Volume 

For  releases  of  single  substance: 

Mass  or  volume  of  identified  substance 
that  entered  a  Great  Lakes  environment 
stated  in  tonnes,  barrels,  gallons,  liters. 
p>ounds,  or  kilograms. 

For  releases  of  two  or  more  substances  or 
a  release  of  a  mixture  of  two  or  more 
substances: 

Mass  or  volume  of  the  one  identified 
substance  (rather  than  total  mass)  that 
entered  a  Great  Lakes  environment  stated  in 
tonnes,  barrels,  gallons,  liters,  pounds,  or 
kilograms. 


Duration 

Length  of  time  over  which  the  identified 
substance  entered  a  Great  Lakes  environment 
stated  in  hours. 

Time 

Year,  month,  day,  and  hour  when  the 
identified  substance  first  entered  a  Great 
Lakes  environment. 

Location 

Latitude  and  longitude,  stated  in  degrees 
and  decimal  minutes,  where  the  identified 
substance  entered  a  Great  Lakes 
environment. 

Wmds 

At  least  one  set  of  data  on  prevailing  wind 
conditions  for  each  day  of  the  30-day  period 
beginning  24  hours  before  the  identified 
substance  entered  a  Great  Lakes 
environment.  Each  set  must  include: 

Wind  velocity  sUted  in  knots  or  meters  per 
second;  and  Corresponding  wind  direction 
stated  in  the  degree  angle  of  the  wind's 
origin. 

[One  possible  source  of  information  is  the 
National  Climatic  Data  Center.  Asheville,  NC 
(703)  271-4800.) 

Response  Actions 

Percentage  of  identified  substance  removed 
from  water  surface,  bottom  sediments,  and 
shoreline;  and 

For  each  medium  »;leaned  (water  surface, 
bottom  sediments,  or  shoreline),  the  number 
of  days  after  the  identified  substance  entered 
a  Great  Lakes  environment  that  removal 
began  and  ended. 

Closures 

Documentation  that  the  closure  was 
ordered  by  an  appropriate  agency  as  a  result 
of  the  release;  and 

For  boating  areas: 

Number  of  weekend  days  of  closure  stated 
by  calendar  month; 

Number  of  weekday  days  of  closure  stated 
by  calendar  month;  and 

Area  closed  stated  in  square  kilometers. 

For  beaches: 

Whether  the  beach  *v«s  Federal  or  State 
(including  municipal  or  county); 

Number  of  days  of  closure  stated  by 
calendar  month;  and 

Length  of  shoreline  closed  stated  in  meters. 

For  fisheries: 

Whether  area  closed  was  an  offshore, 
nearshore,  or  wetland  fishery; 

Number  of  days  of  closure;  and 

Area  closed  stated  in  square  kilometers. 

For  furbearer  hunting  or  trapping  areas  and 
waterfowl  hunting  areas: 

Number  of  days  of  closure;  and 

Area  closed  stated  in  square  kilometers. 

Implicit  Price  Deflator 

Quarterly  implicit  price  deflator  for  the 
Gross  National  Product  (base  year  1992)  for 
the  quarter  in  which  the  identified  substance 
entered  a  Great  Lakes  environment.  (See  the 
Survey  of  Current  Business,  published  by  the 
L'  S  Department  of  Commerce/Bureau  of 
Economic  Analysis,  1441  L  Street.  NW, 
Washington,  DC.  20230.  (202)  606-9900.) 


ModificatioDS  to  tiw  NRDAM/GLE  Databases 
(If  Any) 

Documentation  of  the  source  of  the 
modifications;  and 

For  air  temperature: 

Air  temperature,  stated  in  degrees  Celsius, 
assigned  by  the  NRDAM/GLE  at  the  point 
that  the  identified  substance  entered  a  Great 
Lakes  environment  (see  Table  III.6.1,  Volume 
III  of  the  NRDAM/GLE  technical  document); 
and 

Substitute  air  temperature  stated  in  degrees 
Celsius. 

For  water  temperature  at  the  sur&ce: 

Water  temperature  at  the  surface,  stated  in 
degrees  Celsius,  assigned  by  the  NRDAM/ 
GLE  at  the  point  that  the  identified  substance 
entered  a  Great  Lakes  environment  (see  Table 
ra.8.2.6.  Volume  lU  of  the  NRDAM/GLE 
technical  document);  and 

Substitute  water  temperature  stated  in 
degrees  Celsius. 

For  total  suspended  sediment 
concentration: 

Total  suspended  sediment  concentration, 
stated  in  milligrams  per  liter,  assigned  by  the 
NRDAM/GLE  at  the  point  that  the  identified 
substance  entered  a  Great  Lakes  environment 
(see  Section  3.  Volume  I  of  the  NRDAM/GLE 
technical  document);  and 

Substitute  suspended  sediment 
concentration  stated  in  milligrams  per  liter. 

For  mean  settling  velocity  of  suspended 
solids: 

Mean  settling  velocity  of  suspended 
sediments,  stated  in  meters  per  day.  assigned 
by  the  NRDAM/GLE  at  the  point  that  the 
identified  substance  entered  a  Great  Lakes 
environment  (see  Section  3.  Volume  I  of  the 
NRDAMyCLE  technical  document);  and 

Substitute  suspended  sediment 
concentration  stated  in  milligrams  per  liter. 

For  habitat  type: 

Latitude  and  longitude  bounds  of  area  for 
which  the  habitat  typ>e  is  being  modified: 

Habitat  type  assigned  by  the  NRDAM/GLE 
(see  Section  6.2.  Volume  ID  of  the  NRDAM/ 
GLE  technical  document):  and 

Substitute  habitat  type. 

If  the  authorized  official  turns  off  the  ice 
modeling  function,  then  he  or  she  must 
provide  documentation  that  ice  was  absent 
from  the  site  of  the  release. 


Definitions 

Nearshore  fishery— Tishery  in  an  open 
water  area  that  is  less  than  30  feet  in  depth 
or  is  in  a  coimecting  channel. 

Offshore  fishery— Rshery  in  an  open  water 
area  that  is  30  feet  or  more  in  depth. 

Wetland  fishery— hahery  that  is  not  in  an 
open  water  area. 

Dated:  April  25. 1996. 
Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management, 
and  Budget. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  96-CE-01-AD;  Amandinent  39- 
9687;  AD96-0»-11] 

RIN  2120-AA64 

Airworttilness  Directives;  de  Havilland, 
Inc.  DHC-4  Series  Airplanes 

AOBCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  nile. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  de  Havilland  DHC-6  series 
airplanes.  This  action  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for.  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment. 


and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

EFFECTIVE  DATE:  June  11.  1996. 
ADDRESSES:  Information  that  relates  to 
this  AD  may  be  exammed  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-Ol-AD,  Room  1558.  601  E.  12th 
Street.  Kansas  Qty,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Dow,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate.  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPLBIBfrARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  de 
Havilland  DHC-6  series  airplanes  was 
published  in  the  Federal  Register  on 


January  25, 1996  (61  FR  2175).  The 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for.  and  procedures  for  exiting 
from,  severe  icing  conditions. 

Disposition  of  Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

In  addition  to  the  proposed  rule 
described  previously,  in  January  1996, 
the  FAA  issued  17  other  similar 
proposals  that  address  the  subject 
unsafe  condition  on  various  airplane 
models  (see  below  for  a  listing  of  all  18 
propcKsed  rules).  These  17  proposals  also 
were  published  in  the  Federal  Register 
on  January  25. 1996.  This  final  rule 
contains  the  FAA's  responses  to  all 
public  comments  received  for  each  of 
these  proposed  rules. 


Dodtet  1^. 


96-CE-01-AD 

96-CE-02-AD 

96-CE-03-AD 

96-CE-04-AD 

96-CE-05-AD 

96-CE-06-AD 

96-CE-07-AD 

96-NM-13-AD 

96-NM-14-AD 

96-NI^15-AD 

96-NM-16-AD 

96-NM-17-AD 

96-NM-18-AD 

96-NM-19-AD 

96-NM-20-AO 

96-NM-21-AD 

96-NM-22-AD 

95-NM-146-AD 


Manufacturer/airplane  model 


de  HavWIand  DHC-6  Series  

EMBRAER  EMB-110P1/EMB-110P2  

Beech  99/200/1900  Senes  

Dcmet  228  Series  

Cessna  208/2088 

Fairchitd  Airaaft  SA226/SA227  Series  

Jetstream  3101/3201  - 

Jetstream  BAe  ATP 

Jetstream  4101  

British  Aerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series  

CASA  C-212/Cr4-235  Series 

Domier  328-100  Series  

EMBRAER  EMB-120  Senes 

de  HaviHand  DHC-7/OHC-8  Series 

Fokker  F27  Mark  100/200/300/400/500/600/700/050  Series 

Short  Brothers  SD3-3a/S03-60/SD3-SHERPA  Series  

Aerospatiale  ATR-42/ATR-72  Senes  


Federal  Register  cita- 
tion 


61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 
61 


FR  2175 
FR2183 
FR2180 
FR2172 
FR2178 
FR2189 
FR2186 
FR2144 
FR  2142 
FR2139 
FR2169 
FR2166 
FR  2157 
FR2163 
FR2154 
FR2160 
FR  2151 
FR  2147 


UMI 


Comment  1  Support  for  the  Proposals 

Numerous  commenters  support  the 
FAA's  intent  to  minimize  the  potential 
hazards  associated  with  operating 
airplanes  of  any  type  design  in  severe 
icing  conditions.  One  commenter  states 
that  the  limitation  prohibiting  the  use  of 
Jlaps  while  enroute  and  during  holding 
in  icing  conditions  will  be  a  positive 
contribution  to  safety.  Additionally, 
several  commenters  support  the 
requirement  of  the  proposed  AD  for 
Aerospatiale  airplanes  for  installation  of 
modified  deicing  boots  on  the  outer 
leading  edges  of  the  wings.  One  of  these 
commenters  states  that  the 


incorporation  of  AFM  procedures,  in 
addition  to  installation  of  the  modified 
boots,  provide  a  substantial  margin  of 
safety  for  the  Aerospatiale  fleet. 

Comment  2.  Requests  Concerning 
References  to  "Freezing  Rain/Freezing 
Drizzle" 

Raytheon  requests  that  references  to  a 
class  of  meteorological  conditions  in  the 
limitations  described  as  "freezing  rain 
or  freezing  drizzle"  should  be  removed 
from  the  proposed  rules.  Raytheon 
contends  that  instructions  for  the  flight 
crew  should  be  restricted  to  hazardous 
conditions  that  are  defined  by  the 


accumulation  of  ice.  The  commenter 
states  that  the  term  "severe  icing"  has 
a  specific  meaning  as  defined  in  the 
Aeronautical  Information  Manual:  "The 
rate  cf  accumulation  is  such  that  the 
icing/anti-icing  equipment  fails  to 
reduce  or  control  the  hazard.  Immediate 
diversion  is  necessary."  The  commenter 
states  that,  although  freezing  rain  or 
freezing  drizzle  may  involve  drops 
larger  than  those  specified  in  Appendix 
C  of  part  25  ("Airworthiness  Standards: 
Transport  Category  Airplanes")  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  flight  into  those  conditions 
does  not  always  result  in  accumulation 


of  ice  beyond  the  capability  of  the 
aircraft  nor  is  severe  icing  always  the 
result  of  freezing  rain  or  freezing 
drizzle.  Raytheon  concludes  that  the 
limitation  specified  in  paragraph  (a)(1) 
of  the  proposals  which  reads.  "Flight  in 
meteorological  conditions  described  as 
freezing  rain  or  freezing  drizzle,  as 
determined  by  the  following  visual 
cues,  is  prohibited,"  is  an  inference  or 
conclusion  that  does  not  follow  from  the 
premises. 

The  European  Regional  Airlines 
(ERA)  Association  states  that  the 
proposals  define  visual  cues  to  be  used 
to  identify  "freezing  rain"  and  "freezing 
drizzle."  but  these  criteria  are 
inconsistent  with  the  criteria  defined  by 
the  International  Civil  Aviation 
Organization  (ICAO)  and  used  by 
weather  observers  in  aviation 
meteorological  support  services.  The 
FAA  infers  from  this  remark  that  ERA 
requests  the  use  of  ICAO  terminology 
associated  writh  the  visual  cues. 

The  FAA  concurs  partially.  The  FAA 
concurs  that  most  of  the  references  to 
"freezing  rain/freezing  drizzle"  can  be 
removed  from  the  final  rules.  The  FAA 
has  revised  the  final  rules  to  replace 
certain  references  to  freezing  rain 'and 
freezing  drizzle  with  the  words  "severe 
icing."  The  FAA  finds  that  since  the 
visual  cues  contained  in  paragraph 
(a)(1)  of  these  final  rules  indicate  that 
icing  conditions  have  exceeded  the 
limits  of  the  ice  protection  equipment, 
the  use  of  the  terminology  "severe 
icing"  is  appropriate.  As  stated  by  one 
commenter.  "severe  icing"  is 
terminology  used  to  describe  icing 
conditions  that  exceed  the  capabilities 
of  the  ice  protection  equipment.  The 
terminology  "severe  icing"  is  commonly 
used  and  understood  within  the 
aviation  community.  Additionally,  there 
should  be  no  confusion  over  the  use  of 
this  term  in  the  final  rules  because  the 
AFM  revisions  required  by  these  AD's 
define  the  terminology  "severe  icing"  by 
specifying  the  visual  cues  that  indicate 
when  the  capabilities  of  the  ice 
protection  equipment  have  been 
exceeded.  However,  the  FAA  would 
consider  a  request  for  approval  of  an 
alternative  method  of  compliance  to  use 
terminology  other  than  "severe  icing"  in 
an  AFM,  in  accordance  with  the 
provisions  of  these  AD's.  provided  that 
adequate  justification  is  presented  to 
support  such  a  request. 

Any  inconsistencies  that  may  exist 
between  the  criteria  used  by  weather 
specialists  to  define  "severe  icing"  and 
the  criteria  stated  in  these  final  rules  are 
not  relevant  for  these  AD's  because 
these  AD's  do  not  require  the  flight  crew 
to  take  any  action  based  on  information 
provided  by  a  weather  observer.  For 


these  AD's,  the  flight  crew  must  only 
take  action  if  certain  visual  cues  are 
present  on  the  airplana. 

The  FAA  has  determined  that 
reference  to  freezing  rain  and  freezing 
drizzle  should  not  be  removed  from  the 
text  of  the  "Caution"  that  appears  in 
paragraph  (a)(2)  of  the  proposals.  [Note: 
The  "Caution"  appears  as  the 
"Warning"  in  paragraph  (a)(1)  of  the 
final  rules.  An  explanation  of  this 
change  is  contained  in  the  disposition  of 
Conunent  49  of  these  final  rules.] 
Reference  to  freezing  rain  and  freezing 
-  drizzle  in  that  portion  of  text  is  made 
simply  to  provide  a  description  of 
conditions  that  may  result  in  ice  build- 
up that  exceeds  the  capabilities  of  the 
ice  protection  system. 

Comment  3.  Request  for  Review  of 
"Severe  Icing"  Terminology 

One  commenter,  the  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  requests  that  use  of  the 
terminology  "severe  icing"  be  reviewed. 
The  CAA  does  not  believe  it  is 
appropriate  that  this  terminology 
becomes  accepted  for  supercooled  large 
droplet  (SLD)  conditions.  The  CAA 
indicates  that  a  common  interpretation 
for  "severe  icing"  is  that  beyond  the 
limit  specified  in  Appendix  C  of  part  25 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  25),  which  is  at  or  just  over  the 
capability  of  the  ice  protection  system. 

The  FAA  has  reviewed  the  use  of  the 
terminology  "severe  icing"  as  related  to 
SLD.  The  FAA  finds  that  ice  resulting 
from  SLD  conditions  may  not  always 
meet  the  criterion  specified  in  the 
common  interpretation  of  "severe 
icing,"  as  described  by  the  commenter. 
The  FAA  notes  that  while  SLD 
conditions  may  result  in  the  formation 
of  severe  icing,  severe  icing  also  may 
accrue  in  conditions  such  as  liquid 
water  content,  temperature,  or  extent  of 
cloud,  when  those  conditions  exceed 
the  limits  specified  in  Appendix  C  of 
part  25  of  the  Federal  Avialion 
RegulaUons  (14  CFR  part  25).  As 
explained  previously,  most  references  to 
frcMBzing  rain  and  freezing  drizzle  have 
been  replaced  with  the  terminology 
"severe  icing."  Additionally,  the  AFM's 
for  the  affected  airplanes  include  a 
definition  of  severe  icing. 

Comment  4.  Request  To  Withdraw  the 
Proposals:  Significant  Economic  Impact 
on  Operating  Community 

A  number  of  commenters  request  that 
the  proposals  be  withdrawn  because  the 
effect  of  these  proposed  AD's  will 
produce  a  significant  economic  imjiact 
on  the  operating  community.  The 
commenters  indicate  that  many  flights 


would  need  to  be  canceled  in  order  to 
make  all  reasonable  efforts  to  avoid 
encoimters  with  freezing  rain/freezing 
drizzle  conditions — i.e.,  vthen  these 
conditions  are  forecast,  airplanes  will  be 
prohibited  from  Hight  into  those 
conditions.  Chie  commenter  remarks 
that,  based  on  the  actual  weather  in 
January  1996.  nearly  75  percent  of  its 
scheduled  flights  would  have  been 
canceled  due  to  forecast  or  actual 
freezing  rain  or  freeong  drizzle 
conditions  if  the  AD's  bad  been  in 
effect.  The  commenters  do  not  believe 
that  the  FAA  has  considered  the 
economic  factors  affected  by  the 
proposed  actions,  such  as  the  number  of 
flights  lost  per  day,  crew  costs, 
passenger  compensation,  misconnected 
baegage.  etc. 

Wthe  FAA  does  not  withdraw  the 
proposals,  one  ccnnmenter  stales  that 
the  prohibition  of  flight  in  freezing  rain 
or  freezing  drizzle,  as  specified  in 
paragraph  (a)(1)  of  the  proposals,  should 
be  revised.  The  commenter  suggests  the 
following:  "The  aircraft  should  be 
immediately  flown  clear  of  icing 
condititms  if  ice  is  seen  forming  on  the 
upper  surface  of  the  wing  behind  the 
leading  edge  deice  boots."  The 
commenter  believes  that  the  current 
wording  in  the  proposals  would  cause 
flight  crews  to  cancel  or  delay  departure 
not  only  when  freezing  rain  or  freezing 
drizzle  exists,  but  also  when  those 
conditions  are  forecast 

The  FAA  concurs  partially.  The  FAA 
finds  that  some  misunderstanding  exists 
among  the  commenters  concerning  the 
intent  of  these  AD's.  Many  of  the 
commenters  beheve  that  the  AD's  will 
prevent  affected  airplanes  from  flight  in 
forecast  freezing  rain  and  freezing 
drizzle.  This  is  not  the  case.  The  FAA 
agrees  that  certain  language  contained 
in  the  AD's  must  be  clarified  to  reflect 
its  intent.  The  FAA  has  evaluated  the 
wording  proposed  by  one  of  the 
commenters  and  agrees  with  it  in 
principal.  However,  the  FAA  has 
determined  that  the  first  limitation  in 
paragraph  (a;(l)  of  the  final  rules  must 
be  revised  in  order  to  accommodate 
visual  cues  other  than  that  specified  by 
the  commenter,  to  incorporate 
terminology  familiar  to  the  flight  crew, 
and  to  emphasize  that  these  AD's 
address  only  in-flight  icing  encounters. 
Additionally,  in  order  to  ensure  that 
appropriate  coordination  with  Air 
Traffic  Control  is  accomplished,  the 
FAA  has  revised  the  instruction 
following  the  visual  cues  in  paragraph 
(a)(1),  and  has  moved  that  instruction  to 
the  end  of  the  first  limitation  in 
paragraph  (a)(1)  of  the  final  rules.  The 
entire  limitation  reads  as  follows: 
"During  flight,  severe  icing  conditions 
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that  exceed  those  for  which  the  airplane 
is  certificated  shall  be  determined  by 
the  following  visual  cues.  If  one  or  more 
of  these  visual  cues  exists,  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  facilitate  a  route  or  an 
altitude  change  to  exit  the  icing 
conditions."  {Operators  should  note 
that,  in  the  final  rule  for  Aerospatiale 
airplanes,  only  one  visual  cue  is 
specified.  That  cue  involves  ice  on  the 
side  window  of  the  airplane.) 

Several  commenters  question  certain 
issues  related  to  dispatch  of  the  airplane 
in  severe  icing  conditions.  One 
commenter  states  that  the  procedures 
specified  in  the  proposed  AD's  fail  to 
address  the  conditions  that  would 
prohibit  takeoff  in  freezing  rain  and 
freezing  drizzle.  The  commenter 
believes  the  visual  cues  provided  in  the 
proposals  would  only  appear  on  en 
airplane  during  flight.  Thus,  allowable 
conditions  for  takeoff  during  times  of 
forecast  freezing  rain  or  freezing  drizzle 
are  left  to  the  individual  operator's 
interpretation.  Another  commenter 
believes  that  the  FAA  has  not 
established  a  basis  for  prohibiting  flight 
in  all  reported  freezing  drizzle.  The 
commenter  contends  that  takeoff  in 
freezing  rain  should  always  be 
prevented,  but  takeoff  in  freezing  drizzle 
should  be  possible  after  applying 
appropriate  deicing  or  anti-icing 
treatments.  One  commenter  requests 
that  the  FAA  clarify  how  the  procedures 
for  exiting  freezing  rain/freezing  drizzle 
conditions  would  apply  to  takeoff  and 
landing.  The  commenter  states  that 
landing  during  those  conditions  might, 
in  many  cases,  be  the  most  expeditious 
method  of  avoiding  a  hazardous 
condition.  Another  commenter  suggests 
that  the  AFM  for  Aerospatiale  airplanes 
should  be  revised  to  reflect  standard 
dispatch  rules;  however,  the  commenter 
provides  no  justification  for  this  request. 
The  FAA  concurs  that  visual  cues  that 
would  prohibit  takeoff  in  freezing  rain 
or  freezing  drizzle  were  not  provided 
because  the  FAAs  intent  is  that  these 
AD's  address  only  in-flight  icing 
encounters.  These  AD's  do  not  affect 
any  existing  regulations  or  FAA- 
approved  operating  procedures  related 
to  takeoff,  dispatch,  or  release  of  an 
airplane  in  icing  conditions.  These  AD's 
only  prohibit  remaining  in  icing 
conditions  when  certain  visual  cues  are 
present  on  the  airplane;  ttiese  AD's  do 
not  prohibit  flight  into  forecast  or 
reported  freezing  drizzle.  Operators 
must  comply  with  existing  rules  that 
require  an  airplane  to  be  free  of  ice  prior 
to  takeoff  Further,  the  FAA  finds  no 
need  to  revise  the  AFM  for  Aerospatiale 
airplanes  to  reflet.t  standard  dispatch 
rules.  The  FAA  also  considers  that 


landing  the  airplane  when  freezing  rain/ 
freezing  drizzle  conditions  are 
encountered  would,  in  many  cases,  be 
the  most  expeditious  method  of  exiting 
the  conditions.  Such  landing  would  be 
in  compliance  with  the  limitation  that 
requires  the  flight  crew  to  exit  the 
severe  icing  conditions. 

Two  commenters  indicate  that  the 
first  note  that  appears  in  paragraph 
(a)(1)  of  the  proposed  rules  could  be 
interpreted  to  mean  that  if  freezing  rain 
or  freezing  drizzle  is  forecast  anywhere 
along  the  route  of  flight,  the  airplane 
could  not  be  dispatched.  One  of  the 
commenters  concludes  that  forecasting 
methodologies  are  inadequate  and 
would  need  to  be  improved.  The  other 
commenter  suggests  that  the  FAA 
remove  the  word  "purely"  from  the 
note.  The  same  commenter  requests  that 
the  FAA  clarify  that  the  airplane  may  be 
dispatched  if  the  forecast  may  indicate 
freezing  rain/lreezing  drizzle 
conditions.  Another  commenter 
indicates  that  the  wording  of  the  same 
note  is  unclear  as  to  how  the  FAA 
defines  a  "purely"  inadvertent 
encounter.  The  commenter  states  that 
examples  of  such  purely  inadvertent 
encounters  would  be  helpful. 

One  commenter  asks  the  following 
questions  in  regard  to  the  same  note: 
— What  are  "reasonable  efforts?" 
— What  does  "immediately  exit"  mean? 
Are  the  procedures  for  immediately 
exiting  listed  in  the  Air  Traffic 
Controller's  Handbook  or  the 
Airman's  Information  Manual?  Can  a 
pilot  operating  the  airplane  in  a 
holding  pattern  decide  on  his/her 
own  to  immediately  descend  below 
the  freezing  level  without  regard  to 
other  traffic? 

One  commenter  states  that  the  note 
should  be  placed  in  the  Normal 
Procedures  Section  of  the  AFM.  rather 
than  in  the  Limitations  Section.  The 
commenter  provides  no  justification  for 
this  request. 

The  FAA  concurs  that  clarification  of 
this  note  is  necessary.  The  FAA 
originally  included  the  note  in  the  AD's 
to  clarify  the  intent  of  the  rules.  Since 
the  first  instruction  and  the  limitation 
that  follows  have  been  revised  in  these 
final  rules,  the  FAA  finds  that  inclusion 
of  the  clarifying  note  is  no  longer 
necessary.  In  order  to  avoid  any  possible 
misinterpretation  of  the  intent  of  the 
limitation  on  flight  in  freezing  rain  or 
freezing  drizzle,  the  FAA  has  removed 
the  first  note  that  appeared  in  paragraph 
(aid)  of  the  proposals.  These  AD's  do 
not  prohibit  flightjnto  forecast  or 
reported  freezing  rain  or  freezing 
drizzle.  This  means  that  the  aircraft  is 
not  prohibited  from  takeoff,  dispatch,  or 


release  simply  because  the  forecast  may 
indicate  freezing  rain  or  freezing  drizzle, 
but  is  prohibited  bom  continued  flight 
in  severe  icing  conditions. 

Comment  5.  Request  To  Withdmw  the 
Proposals:  No  Unsafe  Condition  Has 
Been  Established 

Several  commenters  request  that  the 
proposals  be  withdrawn  because  no 
unsafe  condition  has  been  established 
with  respect  to  airplane  handling 
characteristics  in  severe  icing 
conditions.  One  commenter  states  that 
•  the  preamble  of  the  proposals  does  not 
provide  data  that  establish  an  unsafe 
condition;  the  preamble  only  indicates 
that  there  are  inadequate  data  to 
represent  all  possible  conditions. 
Another  commenter  remarks  that  the 
FAA's  dismissal  of  the  significance  of 
the  test  results  with  the  specious 
comment,  "such  airplanes  could 
develop  ice  shapes  other  than  those 
tested,"  is  wholly  speculative,  and  is  an 
invalid  basis  on  which  to  issue  an  AD 
under  the  provisions  of  part  39 
("Airworthiness  Directives")  of  the 
Federal  Aviation  Regulations  (14  CFR 

part  39). 

The  FAA  does  not  concur  that  these 
AD's  should  be  withdrawn.  As  stated  in 
the  preamble  to  the  proposals,  the  FAA 
has  not  required  that  airplanes  be 
shown  to  be  capable  of  operating  safely 
in  icing  conditions  outside  the  icing 
certification  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25). 
This  means  that  any  time  an  airplane  is 
flown  in  icing  conditions  for  which  it  is 
not  certificated,  there  is  a  potential  for 
an  unsafe  condiSon  to  exist  or  develop 
and  the  flight  crew  must  take  steps  to 
exit  those  conditions  expeditiously. 
Further,  the  FAA  has  determined  that 
flight  crews  are  not  currently  provided 
with  adequate  information  necessary  to 
determine  when  an  airplane  is  operating 
in  icing  conditions  for  which  it  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered.  The 
absence  of  this  information  presents  an 
unsafe  condition  because  without  that 
information,  a  pilot  may  remain  in  icing 
conditions  for  which  the  airplane  has 
not  been  proven  to  be  safe.  "These  AD's 
correct  the  unsafe  condition  by 
requiring  AFM  revisions  that  provide 
the  flight  crews  with  visual  cues  to 
determine  when  icing  conditions  have 
been  encountered  for  which  the  airplane 
is  not  certificated,  and  by  providing 
procedures  to  safely  exit  those 
conditions. 

•     Additionally,  in  the  preamble  to  the 
proposed  rules,  the  FAA  discussed  the 
investigation  of  roll  control  anomalies  to 
explain  that  this  investigation  was  not  a 
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complete  certification  program.  The 
testing  was  designed  to  examine  only 
the  roll  handling  characteristics  of  the 
airplane  in  certain  droplets  the  size  of 
freezing  drizzle.  The  testing  was  not  a 
certification  test  to  approve  the  airplane 
for  flight  into  freezing  drizzle.  The 
results  of  the  tests  were  not  used  to 
determine  if  these  final  rules  were 
required,  but  rather  to  determine  if 
design  changes  were  needed  to  prevent 
.a  catastrophic  roll  upset.  The  roll 
control  testing  and  the  AD's  must  be 
viewed  as  two  unrelated  actions. 

Comment  6.  Request  To  Withdraw  the 
Proposals:  Unsafe  Condition  Is  Outside 
Certification  Limits 

One  commenter  states  that  the 
proposed  AD's  should  be  withdrawn 
because  the  issuance  of  AD's  to  address 
the  problems  of  icing  encounters 
outside  of  the  limits  for  which  the 
airplane  is  certificated  is  a  completely 
inappropriate  application  of  part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39).  Another  commenter 
contends  that  since  the  Aerospatiale 
aircraft  passed  all  present  certification 
testing,  what  transpired  beyond  the 
limits  of  certification  should  not  be  held 
against  that  aircraft. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn  on  the  basis 
that  the  unsafe  condition  is  outside  the 
icing  certification  envelope.  FHght  in 
icing  conditions  that  are  outside  the 
icing  certification  envelope  occurs 
during  the  normal  service  life  of  an 
airplane.  Apart  from  the  visual  cues 
provided  in  these  final  rules,  there  is  no 
existing  method  provided  to  the  flight 
crews  to  identify  when  the  airplane  is 
in  a  condition  that  exceeds  the  icing 
certification  envelope.  The  appropriate 
vehicle  for  providing  this  method  of 
identification  is  through  issuance  of  an 
AD.  The  FAA  acknowledges  that  the 
Aerospatiale  airplane  has  been  shown  to 
comply  with  existing  certification  rules; 
however,  no  airplane  is  certificated  for 
flight  in  icing  conditions  outside  of 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25). 

Comment  7.  Request  To  Withdraw  the 
Proposals:  Proposals  Unfairly 
Discriminate  Against  Turbopropeller- 
Powered  Aircraft 

Several  commenters  state  that  the 
proposed  AD's  should  be  withdrawn 
because  the  AD's  unfairly  discriminate 
against  turbopropeller-powered  aircraft. 
The  commenters  contend  that  by  issuing 
these  proposed  rules,  the  FAA  is 
creating  a  public  perception  that 
turbopropeller-powered  aircraft  are  less 
safe  than  other  aircraft. 


Numerous  commenters  oppose  the 
statement  contained  in  the  preamble  of 
the  proposals  which  indicates  that  since 
turbopropeller-powered  airplanes  are 
more  likely  to  operate  at  low  altitudes 
and  to  make  more  frequent  landings, 
they  are  more  likely  to  encounter  icing 
conditions  that  are  outside  the  icing 
envelope.  One  commenter  states  that  the 
mere  fact  that  turbopropeller-powered 
airplanes  make  more  frequent  landings 
is  irrelevant  for  the  following  reasons: 
— Every  flight  encounters  the  same 
atmospheric  conditions  after  takeoff 
and  priOT  to  landing,  whether  the 
airplane  is  powered  by  a 
tuibopropeller  or  turbojet  engine; 
— There  are  numerous  airplanes 
powered  by  turbojet  engines  that 
operate  on  segments  equal  in  duration 
to  those  operated  by  many 
turbopropeller-powered  aircraft; 
numerous  airplanes  powered  by 
turbojet  engines  make  just  as  frequent 
landings;  and 
— Even  if  turbopropeller-powered 
aircraft  do  make  more  frequent 
landings,  there  is  no  negative 
inference  to  be  drawn  from  that  fact; 
more  opportunities  are  available  to 
ensure  that  ice  has  not  formed  on  the 
aircraft  if  the  aircraft  lands  more 
frequently. 

One  commenter  states  that  the 
altitudes  where  SLD  conditions  exist  are 
the  same  altitudes  at  which  jets  would 
encounter  those  conditions  during  the 
departure  and  arrival  phases  of  flight. 
Flight  in  SLD  conditions  that  would 
have  a  negative  effiect  on  a 
turboprop)eller-powered  airplane  would 
have  the  same  effect  on  a  jet,  since  both 
are  certificated  under  the  same  rules 
with  regard  to  flight  into  adverse 
weather,  and  both  fly  at  about  the  same 
speeds  during  the  departure  and  arrival 
phases  of  fli^t.  Additionally,  another 
commenter  adds  that  no  airplane, 
whether  it  is  powered  by  a 
turbopropeller.  turbojet,  or  turbofan 
engine,  is  certificated  for  operation  in 
SLD  conditions. 

Another  commenter  indicates  that 
icing  encounters  take  place  at  altitudes 
below  the  cruising  altitudes  of  most 
turbopropeller-powered  aircraft  used  in 
scheduled  service;  this  also  occurs  on 
airplanes  powered  by  turtxjjet  engines. 
Icing  encounters  occur  during  takeoff, 
climb,  descent,  holding,  and  larding 
phases  of  flight  on  both  types  of  aircraft. 
The  commenter  adds  that  operating  the 
airplane  in  a  holding  pattern  for  a 
prolonged  period  in  severe  idng 
conditions  is  hazardous  for  both  turbojet 
and  turbopropeller-powered  aircraft. 
The  commenter  explains  that,  although 
the  exposure  time  per  flight  hour  of  a 


long-haul  jet  aircraft  is  less,  the 
exposure  on  a  per  flight  basis  is  exactly 
the  same.  The  commenter  states  that, 
like  landing  gear  life  limits,  the  proper 
measure  of  exposure  to  freezing  rain/ 
freezing  drizzle  should  be  the  number  of 
flights,  not  the  number  of  flight  hours. 

Another  commenter,  Saab,  states  that 
Saab  Model  SAAB  2000  series  airplanes 
have  a  unique  power-to- weight  ratio, 
which  makes  it  comparable  with 
airplanes  of  the  same  size  and.  in  some 
relevant  areas  such  as  climb 
performance  and  single  engine  ceiling, 
even  far  superior.  Operators  of  those 
airplanes  can  operate  tke  aircraft  over- 
the-weather  at  flight  level  (PL)  310.  This 
means  that  these  Saab  airplanes  operate 
on  jet  profiles  and,  therefore,  are  not 
exposed  to  the  idng  conditions  that  are 
outside  the  icing  envelope  any  more 
than  the  airplanes  that  are  excluded 
frtim  the  proposals. 

The  FAA  aoes  not  concur  that  the 
proposals  should  be  withdrawn.  The 
FAA  does  not  intend  to  imply  through 
issuance  of  these  AD's  that 
turbopropeller-powered  airplanes  are 
less  safe  than  airplanes  having  other 
types  of  propulsion  systems.  As  stated 
in  the  preamble  of  the  proposals,  the 
FAA  addressed  certain  airplanes  as  a 
higher  priority  for  two  reasons: 
— Turbopropeller-powered  airplanes  are 
more  likely  to  operate  at  low  altitudes 
and  to  make  more  frequent  landings; 
therefore,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope  specified 

in  Appendix  C  of  part  25  of  the     

Federal  Aviation  Regulations  (14  CFR 
part  25);  and 
— The  flight  crew  of  an  airplane  having 
an  unpowered  roll  control  system 
must  rely  solely  on  physical  strength 
to  counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a 
powered  roll  control  system  need  not 
be  offset  directly  by  the  flight  crew. 
Since  the  issuance  of  the  proposed 
rules,  the  FAA  has  reconsidered  this 
reasoning.  The  FAA  acknowledges  that 
simply  because  an  airplane  is 
turtxjpropeller-powered  and  has  a 
particular  flight  profile,  that  airplane 
should  not  be  addressed  as  a  higher 
priority.  However,  this  does  not 
diminish  the  significance  of  the 
necessity  of  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  to  rely  on  physical 
strength  to  counteract  roll  control 
anomalies.  The  subject  airplanes  all 
have  pneumatic  deicing  boots  and 
unpowered  aileron  controls,  which  have 
been  common  denominators  in  the 
acddent  and  inddent  history 
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concerning  flight  in  icing  conditions 
and.  in  particular,  during  conditions 
when  SLD  was  believed  to  be  present. 
Therefore,  airplanes  having  those  design 
features  are  of  immediate  concern  to  the 
FAA  and  were  addressed  as  a  higher 
priority.  Additionally,  these  AD's 
primarily  address  airplanes  used  in 
regularly  scheduled  passenger  service  in 
the  United  States. 

The  FAA  finds  that  the  comment 
indicating  that  more  frequent  landings 
provides  more  opportunity  to  verify  that 
ice  has  not  formed  is  irrelevant.  It  also 
could  be  said  that  more  frequent 
landings  gives  more  opportunity  for  ice 
to  form.  The  FAA  agrees  with  the 
statement  that  holding  for  prolonged 
periods  in  severe  icing  conditions  is 
hazardous  for  all  aircraft  types.  The 
FAA  is  considering  initiating  an 
assessment  of  the  need  to  prohibit  all 
aircraft  from  continued  flight  in  severe 
icing  conditions  as  defined  in  these 
AD's. 

Although  Transport  Canada  Aviation 
does  not  request  that  the  proposed  AD's 
be  withdrawn,  the  commenter  indicates 
that  roll  control  anomalies  could  exist 
for  all  aircraft  whether  they  have 
powered  or  unpowered  roll  control 
systems.  Transport  Canada  Aviation 
adds  that  some  jet-powered  aircraft  have 
unpowered  ailerons. 

The  FAA  concurs  that  roll  anomalies 
could  exist  for  all  aircraft  whether  they 
have  powered  or  unpowered  roll  control 
systems.  However,  these  AD's  address 
airplanes  having  both  deicing  boots  and 
unpowered  aileron  controls.  The  FAA 
acknowledges  that  other  airplanes  that 
have  powered  ailerons  may  be  subject  to 
roll  problems  in  severe  icing  conditions 
due  to  loss  of  lift.  However,  the  FAA  is 
not  aware  of  a  mechanism  that  would 
allow  ice  to  produce  an  uncommanded 
control  deflection  on  airplanes  having 
powered  flight  control  systems.  In 
addition,  airplanes  having  powered  roll 
control  systems  do  not  have  direct 
feedback  of  aerodynamic  forces  to  the 
pilot.  However,  the  FAA  is  considering 
initiating  an  assessment  of  the  need  to 
apply  similar  limitations  to  other 
aircraft  types. 

Comment  8.  Request  To  Withdraw  the 
Proposals:  Affected  Airplanes  Are  Not 
Same  Type  Design  as  Accident  Airplane 

Several  commenters  contend  that  the 
proposals  should  be  withdrawn  because 
the  FAA  has  not  established  clearly  that 
the  airplanes  addressed  in  the  proposed 
rules  have  the  same  type  design  as  the 
Aerospatiale  Model  ATR-72  series 
airplane  that  was  involved  in  an 
accident  in  October  1994  that  occurred 
in  severe  icing  conditions. 


One  commenter  questions  the  words 
"same  type  design."  and  asks  if  those 
words  refer  to  high  wing,  low  wing.  T- 
tail.  or  aircraft  of  another  tjrpe  design. 

Three  commenters  provide 
justification  in  support  of  a  request  that 
certain  airplanes  be  exempt  from  these 

AD's: 

•  de  Havilland  Model  DHC-7  and 
DHC-8  series  airplanes:  De  Havilland 
states  that  the  airplanes  it  manufactures 
share  a  conservative  aerodynamic 
design  philosophy  that  yields 
exceptional  low-speed  handling 
qualities  and  demonstrated  benign 
handling  qualities  in  icing  conditions. 
De  Havilland  adds  that  two-thirds  of  the 
roll  control  authority  of  these  airplanes 
is  provided  by  hydraulically  powered 
roll  spoilers.  A  second  commenter  adds 
that  increased  testing  has  been 
conducted  on  these  airplanes. 

•  Fokker  F27  Mark  100,  200,  300, 
400,  500,  600,  700.  and  050  series 
airplanes:  Fokker  states  that  the  leading 
edge  boots  on  Fokker  Model  F27  series 
airplanes  and  Model  F27  Mark  050 
series  airplanes  extend  to  a  chord  wise 
position.  12.5  percent  wing  chord, 
which  precludes  all  but  the  very  largest 
droplets  impinging  on  the  unprotected 
surfaces.  Fokker  adds  that  since  the 
accident  airplane  has  unshielded  horn 
balances  and  the  affected  Fokker 
airplanes  do  not  have  these  unshielded 
horn  balances,  Fokker  airplanes  will  not 
experience  roll  upset  problems.  Fokker 
indicates  that  aerodynamically 
balancing  the  control  surfaces  by  means 
of  unshielded  horn  balances  was  not 
applied  because  of  the  bad  service 
experience  of  the  Vickers  Viking  aircraft 

in  1946. 

•  Beech  Model  200  and  200C 

airplanes:  Raytheon  states  that  these 
particular  airplane  models  are  not 
normally  considered  to  be  commuter 
aircraft,  and  that  issuance  of  an  AD 
would  be  contrary  to  the  stated  purpose 
of  the  proposals  because  most  of  these 
airplanes  are  used  in  non-revenue 
service.  Raytheon  states  that  these 
airplanes  are  all  low  wing  aircraft. 
Aerospatiale  Model  ATR-72  series 
airplanes  (the  accident  airplane)  is  50 
percent  larger  and  carries  over  twice  the 
number  of  passengers  as  these  Beech 
aircraft.  For  these  reasons,  as  well  as 
other  differences  in  the  geometry  of  the 
airplanes  (i.e..  relative  aileron  span), 
Raytheon  states  that  the  supposition  of 
an  icing  hazard  in  these  aircraft  is 
purely  speculative. 

The  FAA  does  not  concur  that  any  of 
the  addressed  airplanes  should  be 
exempt  from  these  AD's.  The  FAA  has 
examined  the  accident  and  incident 
history  in  icing  conditions  and.  in 
particular,  those  events  believed  to 


involve  SLD  conditions.  Results  of  this 
examination  revealed  that  the  type 
design  characteristics  that  appear  to  be 
common  in  these  events  are  pneumatic 
deicing  boots  and  unpowered  aileron 
controls.  Airplanes  having  those  type 
design  characteristics  appear  to  be  more 
susceptible  to  control  problems  in 
severe  icing  conditions.  In  response  to 
Fokker's  remark  that  its  airplanes  will 
not  experience  roll  control  problems 
since  those  airplanes  do  not  have 
unshielded  horn  balances,  the  FAA  has   • 
determined  that  horn  balances.on  the 
accident  airplane  were  not  the  source  of 
the  uncommanded  aileron  motion. 
Design  similarities  of  the  wing,  tail,  or 
ailerons  do  not  appear  to  be  a  common 
denominator  among  airplanes  involved 
in  accidents  or  incidents  where  SLD 
conditions  may  have  been  present. 

Saab  asks  for  removal  of  the  sentence 
that  reads,  "Since  an  unsafe  condition 
has  been  identified  that  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  *  *  *."  Saab  states 
that  this  sentence  implies  that  Saab 
Model  SF340A  and  SAAB  340B  series 
airplanes  have  a  problem  and  that  this 
problem  is  "likely  to  develop  on  other 
airplanes  of  the  same  type  design."  Yet. 
there  have  been  no  reported  problems 
on  those  airplanes,  which  are  not  of  the 
same  type  design  as  all  other 
turbopropeller-powered  airplanes. 
Transport  Canada  Aviation  does  not 
request  that  the  proposals  be 
withdrawn;  however,  the  commenter 
requests  that  the  FAA  revise  the  same 
phrase  discussed  by  Saab.  Transport 
Canada  Aviation  requests  that  the 
phrase  be  reworded  as  follows:  "Since 
an  unsafe  condition  has  been  identified 
where  aircraft  icing  certification  is  not 
adequate  to  address  the  conditions  that 
are  outside  of  Appendix  C  of  FAR  part 

25  *  •  •." 

The  FAA  does  not  concur  with  Saab's 
request.  The  FAA  acknowledges  that 
there  have  been  no  reported  problems 
involving  severe  icing  conditions  on 
Saab  airplanes.  However,  Saab  Model 
SF340A  and  SAAB  340B  series 
airplanes  have  pneumatic  deicing  boots 
and  unpowered  aileron  controls,  which 
have  been  determined  to  be  the  common 
denominators  among  the  airplanes 
involved  in  accidents  and  incidents  in 
severe  icing  conditions.  Therefore,  the 
FAA  has  determined  that  when  severe 
icing  conditions  are  encountered  on 
these  Saab  airplanes,  those  conditions 
must  be  exited. 

Although  the  FAA  has  no  technical 
objection  to  the  revised  wording 
proposed  by  Transport  Canada  Aviation, 
this  sentence  does  not  reappear  in  the 
final  rules.  Therefore,  no  change  to  the 
final  rule  is  necessary. 
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Comment  9.  Request  for  Explanation  of 
the  Applicability  of  the  AD's 

One  commenter  requests  an 
explanation  of  the  methodology  used  by 
the  FAA  to  determine  that  AD's  should 
not  be  issued  for  Cessna  and  Piper 
multi-engine  aircraft.  The  commenter 
also  asks  if  an  AD  similar  to  the 
proposed  rules  exists  for  Boeing  Model 
737  series  airplanes.  The  commenter 
indicates  that  Model  737  series 
airplanes  have  demonstrated  abnormal 
and  unexplained  roll  tendencies. 

The  FAA  provides  the  following 
clarification  for  this  commenter.  No 
AD's  have  been  issued  for  Piper 
airplanes  or  Boeing  Model  737  series 
airplanes.  However,  as  reflected  in  the 
table  above,  the  FAA  has  issued  an  AD 
for  Cessna  Model  208  and  208B 
airplanes. 

Most  of  the  aircraft  affected  by  these 
final  rules  are  used  primarily  in 
regularly  scheduled  passenger  service  in 
the  United  States.  However,  there  are 
some  airplanes  affected  by  the  final 
rules  that  are  not  used  in  regularly 
scheduled  passenger  service.  Two  of 
these  are  Cessna  Model  208  and  208B 
airplanes.  Those  airplanes  were 
included  in  the  final  rules  because  of 
their  accident  and  incident  history  in 
icing  conditions.  The  FAA  is 
considering  ^  assessment  of  the  need 
to  prohibit  all  aircraft  from  continued 
flight  in  severe  icing  conditions. 

Comment  10.  Request  To  Withdraw  the 
Proposals:  Service  Experience  of 
Affected  Airplanes  Is  Satisfactory 

Several  commenters  indicate  that  the 
FAA  should  withdraw  the  proposed 
AD's  in  light  of  the  satisfactory  service 
experience  of  the  airplanes  addressed  in 
the  proposals.  The  commenters  believe 
that  the  FAA  is  singling  out 
turbopropeller-powered  aircraft  without 
any  regard  for  the  operational  record  of 
those  aircraft. 

Several  commenters  provide 
justification  in  support  of  this  request: 

•  One  commenter  states  that  de 
Havilland  airplanes  have  been 
successfully  operated  for  over  30  years 
without  one  instance  of  roll  upset  or 
flight  control  problems. 

•  De  Havilland  indicates  that  de 
Havilland  Model  DHC-8  series 
airplanes  have  been  in  service  for  11 
years  and  have  accumulated  6  million 
flights  and  5  million  flight  hours 
without  any  incidents  due  to  icing. 

•  De  Havilland  adds  that  de 
Havilland  Model  DHC-7  series 
airplane^  have  been  in  service  for  18 
years  and  have  accumulated  3.7  million 
flights  and  2.7  million  flight  hours 
without  any  incidents  due  to  icing. 


•  Another  commenter  has  not 
experienced  any  icing  related  upsets  or 
control  irregularities  in  its  fleet  of  de 
Havilland  Model  DHC-8  series 
airplanes  and  Beech  Model  1900  series 
airplanes. 

•  One  commenter  operates  21  Beech 
Model  1900D  airplanes,  32  EMBRAER 
Model  EMB-120  series  airplanes,  and 
41  Aerospatiale  Model  ATR-42  and 
ATR-72  series  airplanes;  none  of  these 
airplanes  have  experienced  any  icing 
incidents  this  season. 

•  One  commenter  indicates  that 
airplanes  produced  by  Beech. 
EMBRAER.  and  Jetstream  Aircraft 
Limited  (JAL)  have  no  record  of 
uncommanded  roll  due  to  asymmetrical 
build-up  of  ice  on  siu^aces  beyond  the 
deicing  boots. 

•  One  commenter  notes  that  it  has  not 
experienced  any  unusual  icing 
characteristics  on  its  fleet  of  EMBRAER 
Model  EMB-120  series  airplanes  and 
Aerospatiale  Model  ATR-72  series 
airplanes. 

•  Fairchild  notes  that  in  over  26  years 
and  15,000.000  flight  hours  in  passenger 
service,  there  has  never  been  a  reported 
incident  where  the  controllability  of 
Fairchild  Aircraft  SA226  and  SA227 
series  airplanes  were  in  jeopardy  as  a 
result  of  any  icing  encounters  (including 
SLD  icing  encounters). 

•  The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
states  that  no  ice  build-up  behind  the 
wing  boots  has  ever  been  reported  on 
Saab  Model  SF340A,  SAAB  340B,  or 
SAAB  2000  series  airplanes. 
Additionally,  the  leading  edge  on  these 
airplanes  can  be  inspected  easily  during 
flight. 

•  Saab  remarks  that  no  roll  anomaly 
problems  in  icing  conditions  have 
occurred  during  the  extensive  service 
experience  of  Saab  Model  SF340A  and 
SAAB  340B  series  airplanes. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn.  The  fact  that 
an  airplane  has  a  perfect  safety  record 
in  icing  does  not  negate  the  fact  that  no 
airplane  has  been  certificated  for  flight 
into  SLD.  The  FAA  has  determined  that 
a  need  exists  to  provide  the  flight  crew 
with  useful  safety-related  information 
regarding  the  limitations  of  the  airplane 
concerning  flight  in  severe  icing 
conditions.  The  purpose  of  issuing  these 
final  rules  is  to  provide  the  flight  crew 
with  such  information. 

One  commenter.  Transport  Canada 
Aviation,  requests  that  the  proposals 
apply  only  to  those  airplanes  that  have 
a  demonstrated  history  of  in-service 
problems  as  a  priority.  The  commenter 
states  that  the  hazards  relating  to 
operation  in  icing-cenditions  exist  for 
all  types  of  aircraft.  (The  commenter 


does  not  request  that  the  proposed  rules 
be  withdrawn.) 

The  FAA  does  not  concur  with  this 
request.  As  explained  previously,  the 
FAA  has  issued  AD's  for  airplanes 
having  pneumatic  deicing  boots  and 
unpowered  aileron  controls  as  a 
priority.  Airplanes  having  these  design 
features  are  of  immediate  concern  to  the 
FAA  because  these  features  have  been 
common  denominators  in  the  accident 
and  incident  history  concerning  flight  in 
icing  conditions  and,  in  particular, 
during  conditions  when  SLD  was 
believed  to  be  present.  The  FAA  is 
considering  the  need  for  rulemaking  to 
impose  similar  limitations  on  other 
aircraft 

Comment  11.  Request  To  Withdraw  the 
Proposals:  Extensive  Testing  Revealed 
So  Icing  Problems 

Several  commenters  request  that  the 
proposals  be  withdrawn  because 
extensive  testing  revealed  no  icing 
problems  on  many  different 
turbopropeller-powered  airplanes,  even 
though  those  tests  likely  exceeded  any 
icing  certification  tests  ever  performed 
on  other  civil  aircraft  types,  including 
large  jet-powered  transport  category 
airplanes.  Fokker  states  that  Fokker 
Model  F27  series  airplanes  do  not 
demonstrate  unacceptable  roll  control 
characteristics  in  severe  icing 
conditions;  however.  Fokker  submits  no 
data  to  substantiate  this  statement. 

The  FAA  does  not  concur.  The  FAA 
finds  that  successful  completion  of  the 
roll  upset  evaluation  is  not  a  valid 
reason  for  withdrawing  the  AD's.  On  the 
contrar\',  if  the  evaluation  had 
demonstrated  anomalies,  the  FAA  may 
have  concluded  that  action  beyond  that 
required  by  these  AD's  was  necessary  to 
address  the  demonstrated  unsafe 
condition.  The  testing  was  designed  to 
examine  only  the  roll  handling 
characteristics  of  the  airplane  in  certain 
droplets  the  size  of  freezing  drizzle  to 
determine  if  any  design  changes  are 
necessary  to  prevent  catastrophic 
control  surface  deflection.  The  testing 
was  not  a  certification  test  to  approve 
the  airplane  for  flight  into  freezing 
drizzle  since  many  of  the  components 
and  their  functions  were  not  tested  (e.g., 
pitch  control,  engine  and  propeller, 
performance,  stall  warning,  windshield, 
air  data  sensors  and  fuel  system  vents). 
Further,  freezing  rain  was  not  tested. 
Satisfactory  demonstration  of  those  tests 
does  not  remove  the  FAA's 
responsibility  to  provide  a  safe 
operating  environment  for  the 
passengers  and  crew. 

JAL  comments  that  its  airplanes  are 
not  subject  to  the  addressed  unsafe 
condition,  and  that  the  FAA  had 
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concurred  with  this  contention.  JAL 
states  that  the  FAA  agreed  that,  by  the 
controllabiHty  evaluation  process,  all 
Jetstream  aircraft  types  had  been 
demonstrated  to  be  not  susceptible  to 
roll  control  anomalies  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  does  not  concur  with  JAL's 
position  concerning  its  airplanes.  All 
Jetstream  airplanes  affected  by  these 
AD's  successfully  completed  the  roll 
Hpset  evaluation.  However,  as  stated 
previously,  no  airplanes  were  tested  in 
freezing  rain  conditions.  The  roll  upset 
evaluation  only  addressed  conditions 
that  were  believed  to  have  existed 
during  an  accident  involving  a  transport 
category  airplane  that  occurred  in 
October  1994.  Therefore,  since  no 
airplane  has  been  tested  in  all  freezing 
rain  and  freezing  drizzle  conditions,  no 
airplane  has  been  demonstrated  to  be 
safe  for  continued  flight  in  these 
conditions. 

Comment  12.  Request  To  Withdraw  the 
Proposals:  Publish  Advisory  Materials 
and  Require  Training 

Several  commenters  request  that,  in 
lieu  of  issuing  the  proposed  rules,  the 
FAA  publish  appropriate  advisory 
materials  and  require  training  for 
recognition,  avoidance,  and  exit  from 
severe  icing  encounters  as  part  of  the 
required  severe  weather  training  for 
pilots  and  dispatchers.  Two  commenters 
suggest  that  the  FAA  include  such 
requirements  in  the  operating  rules 
specified  in  part  121  ("Certification  and 
Operations:  Domestic,  Flag,  and 
Supplemental  Air  Carriers  and 
Commercial  Operators  of  Large 
Aircraft")  of  the  Federal  Aviation 
Regulations  (14  CFR  part  121).  Another 
commenter  indicates  that,  since  jets  and 
piston-engine  aircraft  also  could 
develop  ice  shapes  other  than  those 
tested,  training  should  not  be  provided 
only  to  pilots  of  turbopropeller-powered 
airplanes,  but  to  pilots  of  all  aircraft. 
Some  commenters  also  suggest  that  the 
FAA  has  successfully  addressed  other 
issues  through  increased  awareness  and 
training  requirements,  rather  than  by 
issuing  AD's  against  every  airplane  type 
design  to  require  revising  the 
Limitations  Section  of  the  AFM.  The 
commenters  cite  windshear,  ground 
deicing,  and  clear  air  turbulence  as 
examples  of  such  issues.  The 
commenters  contend  that,  except  where 
configuration  changes  are  needed,  such 
as  in  the  case  of  windshear  detection 
devices,  improved  awareness  and 
training  programs — not  AD's — have 
been  highly  effective  in  achieving 
needed  safety  improvements. 

The  FAA  does  not  concur.  The  FAA 
considers  that  substituting  advisory 


material  and  mandatory  training  for 
issuance  of  an  AD  is  not  appropriate, 
nor  would  this  adequately  address  the 
unsafe  condition.  The  FAA  fully 
supports  the  development  of  advisory 
materials  and  training.  Fart  121 
("Certification  and  Operations: 
Domestic,  Flag,  and  Supplemental  Air 
Carriers  and  Commercial  Operators  of 
Urge  Aircraft")  and  part  135  ("Air  Taxi 
Operators  and  Commercial  Operators") 
of  the  Federal  Aviation  Regulations  (14 
CFR  parts  121  and  135)  require  that 
appropriate  training  concerning 
limitations  such  as  those  contained  in 
these  AD's  be  incorporated  into  air 
carriers'  training  programs.  However, 
the  FAA's  position  is  that  the 
development  and  use  of  such  advisory 
materials  and  training  alone  are  not 
adequate  to  address  the  subject  unsafe 
condition.  Currently,  the  AFM's  specify 
that  the  affected  airplanes  are 
certificated  for  flight  in  icing  conditions; 
however,  the  AFM's  do  not  specify  a 
method  of  determining  whether  the 
certification  limits  for  those  conditions 
have  been  exceeded.  Consequently,  the 
FAA  finds  that  these  AFM's  must  be 
revised  to  provide  limitations  for  flight 
in  icing  conditions  and  to  provide  the 
flight  crew  with  a  method  of 
determining  when  those  limitations 
have  been  exceeded. 

The  FAA  does  not  concur  that 
amending  part  121  of  the  Federal 
Aviation  Regulations  (14  CFR  part  121) 
in  lieu  of  issuing  these  AD's  is 
appropriate.  The  FAA's  position  is  that 
the  appropriate  place  to  inform  the 
flight  crew  of  the  limitations  of  the 
airplane  is  in  the  AFM.  The  appropriate 
vehicle  for  mandating  such  AFM 
revisions  is  through  issuance  of  an  AD. 
In  addition,  an  AD  will  ensure  that  the 
incorporation  of  such  AFM  revisions  is 
not  left  to  each  operator's  individual 
discretion  and  that  flight  crews  receive 
pertinent  information.  The  FAA  may 
consider  an  assessment  of  the  need  to 
provide  training  to  pilots  of  all  aircraft 
tyf)es  for  flight  in  severe  icing 
conditions. 

The  commenters  reference  windshear 
as  an  example  of  an  issue  that  was 
handled  successfully  without  issuance 
of  an  AD  to  revise  the  AFM's.  In  this 
case,  the  AFM's  for  all  airplanes  having 
an  onboard  windshear  system  were 
revised  to  provide  the  flight  crew  with 
procedures  for  responding  when  the 
system  gives  an  alert.  Although  no  AD 
was  issued  to  mandate  these  AFM 
revisions,  without  revising  the  AFM. 
operators  could  not  comply  with  the 
section  of  part  121  of  the  Federal 
Aviation  Regulations  (14  CFR  part  121) 
that  requires  installation  of  the 
windshear  detection  devices.  In 


conclusion,  although  AFM  revisions 
were  not  required  by  an  AD,  AFM 
changes  were  mandated  indirectly  by  a 
new  part  121  regulation. 

The  commenters  also  reference 
ground  deicing.  Part  91  ("General 
Operating  and  Flight  Rules")  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  91)  prohibits  takeoff  of  an  airplane 
unless  the  airft'ame  is  clear  of  ice; 
therefore,  there  is  no  need  to  provide 
additional  limitations  concerning  the 
amount  of  ice  that  would  be  acceptable 
for  takeoff.  However,  in  the  case  of 
severe  icing  conditions  addressed  by 
these  final  rules,  the  AFM's  currently 
allow  flight  in  icing,  but  the  AFM  does 
not  define  when  the  limits  of  the 
*  certificated  icing  operation  envelope 
have  been  exceeded. 

Concerning  the  issue  of  clear  air 
turbulence,  issuance  of  an  AD  was  not 
required  because  an  airspeed  limitation 
associated  with  turbulent  air 
penetration  was  already  in  the  AFM's. 
Therefore,  in  this  case,  the  issue  was 
addressed  in  the  AFM  as  well  as 
through  awareness  and  training. 

Comment  13.  Request  To  Withdraw  the 
Proposals:  Incorporate  Operational 
Issues  Into  a  Training  Curriculum 

Two  commenters  request  that  the 
proposals  be  withdrawn  because  the 
proposed  AD's  address  an  operational 
issue  that  should  be  incorporated  into 
an  operator's  training  curriculum.  One 
commenter  states  that  pilots  must  be 
made  aware  of  the  hazards  of  icing  and 
that  extended  operation  of  an  airplane 
in  any  icing  encounter  that  results  in 
significant  airframe  accretion  of  ice  is 
unacceptable. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn  based  on  the 
commenters'  request.  The  FAA 
acknowledges  that  these  AD's  address 
an  operational  issue.  When  the 
requirements  of  these  AD's  are 
accomplished  and  the  AFM  limitations 
are  revised,  this  material  will  be 
incorporated  necessarily,  as  explained 
previously,  into  the  training  curriculum 
for  the  flight  crews  and  dispatchers,  if 
applicable,  in  the  operator's  approved 
training  program.  In  this  manner,  pilots 
and  dispatchers,  if  applicable,  will  be 
informed  of  the  hazards  of  icing  and 
that  continued  operation  of  an  airplane 
in  certain  icing  conditions  is  prohibited. 

Comment  14.  Request  To  Withdraw  the 
Proposals:  Require  Training  for  Air 
Traffic  Controllers  and  Weather 
Specialists 

Two  commenters  request  that  the 
FAA  implement  additional  poUcy  to 
require  training  for  air  traffic  controllers 
and  weather  specialists  in  the 
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recognition,  avoidance,  and  procedures 
to  exit  severe  icing  conditions. 

The  FAA  does  not  concur  that  these 
AD's  should  be  withdrawn.  However, 
the  FAA  acknowledges  that 
implementation  of  these  AD's  may 
necessitate  additional  training  beyond 
that  which  is  already  required  for  air 
traffic  controllers  aJid  weather 
specialists.  The  FAA  may  consider  the 
need  to  provide  training  concerning 
recognition,  avoidance,  and  procedures 
for  exiting  severe  icing  conditions. 
However,  the  intent  of  these  AD's  is  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  The 
appropriate  vehicle  for  requiring  that 
such  information  be  included  in  the 
AFM's  is  through  issuance  of  an  AD. 

Comment  15.  Request  To  Withdraw  the 
Proposals:  Add  a  Caution  to  the  AFM 

One  commenter  requests  that,  in  lieu 
of  issuing  the  proposed  AD's,  a 
"Caution"  should  be  added  to  the  AFM 
to  inform  pilots  to  exit  icing  conditions 
if  ice  was  observed  to  be  forming  aft  of 
the  protected  surfaces  of  the  wings.  The 
commenter  states  that  information 
regarding  the  use  of  flaps  and  the 
autopilot  in  icing  conditions  could  also 
be  incorporated  into  the  AFM.  The 
commenter  does.not  indicate  which 
section  of  the  AFM  should  include  this 
material. 

The  FAA  does  not  concur.  The  FAA 
finds  that  the  requirement  to  exit  severe 
icing  conditions  and  information 
concerning  use  of  the  autopilot  during 
flight  in  those  conditions  must  be 
included  in  the  Limitations  Section  of 
the  AFM.  Additionally,  information 
concerning  use  of  the  flaps  during  those 
conditions  should  be  included  in  the 
Procedures  Section  of  the  AFM.  The 
appropriate  vehicle  for  requiring  these 
changes  to  the  AFM  is  through  issuance 
of  an  AD. 

Comment  16.  Request  To  Withdraw  the 
Proposals:  Require  Alternative  AFM 
Limitation 

One  commenter  requests  that,  in  lieu 
of  an  AD,  the  FAA  require  an  alternative 
AFM  limitation  that  reads  as  follows: 
"This  aircraft  is  certified  for  flight  into 
icing  conditions  as  specified  by 
Appendix  C  of  Part  25.  Actual  icing 
encountered  may  be  greater  than 
Appendix  C  requirements." 

The  FAA  does  not  concur.  The 
suggested  limitation  does  not  provide 
guidance  as  to  how  a  pilot  can  identify 
and  safely  exit  icing  conditions  that 
have  exceeded  those  specified  in  the 
icing  envelope  in  Appendix  C  of  part  25 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  25).  These  AD's  are  intended 


to  provide  the  flight  crew  with  visual 
cues  which  indicate  that  icing 
conditions  have  exceeded  the 
capabilities  of  the  ice  protection 
equipment,  and  with  procedures  to 
safely  exit  those  conditions.  No  change 
to  the  AD's  is  necessary. 

Comment  1 7.  Request  To  Withdraw  the 
Proposals:  AFM  Revisions  Already  Are 
Required 

One  commenter  requests  that  the 
proposals  be  withdrawn  because  section 
121.133  ("Manual  Requirements: 
'Preparation* ")  of  the  Federal  Aviation 
Regulations  (14  CFR  121.133)  afready 
requires  that  operators  incorporate 
revisions  into  the  AFM's;  therefore, 
issuance  of  the  proposed  AD's  is    . 
unnecessary. 

The  FAA  does  not  concur.  Section 
121.133  of  the  Federal  Aviation 
Regulations  (14  CFR  121.133)  does  not 
specifically  require  that  AFM's  be 
updated  to  current  revisions.  Section 
121.141  ("Airplane  or  Rotorcraft  Flight 
Manual")  of  the  Federal  Aviation 
Regulations  (14  CFR  121.141)  requires 
that  the  current  AFM  be  carried  on  the 
aircraft,  but  does  not  require 
incorporation  of  the  most  current 
revisions.  Additionally,  the  commenter 
does  not  address  the  need  to  change  the 
AFM's  for  airplanes  that  operate  under 
parts  135  ("Air  Taxi  Operators  and 
Commercial  Operators")  and  91 
("General  Operating  and  Flight  Rules") 
of  the  Federal  Aviation  Regulations  (14 
CFR  parts  135  and  91).  The  appropriate 
vehicle  for  ensuring  that  the  Limitations 
Section  of  the  AFM's  is  changed  is 
through  issuance  of  an  AD. 

Comment  18.  Request  To  Withdraw  the 
Proposals:  Use  Existing  AFM  Revisions 

The  General  Aviation  Manufacturers 
Association  (GAMA),  on  behalf  of  its 
members,  states  that  some  of  the 
affected  manufacturers  have  prepared 
FAA-approved  revisions  for  the  AFM's 
for  their  products.  GAMA  indicates  that 
those  revisions  incorporate  specific 
information  regarding  cues  for 
recognizing  severe  icing  conditions  and 
procedures  for  exiting  such  conditions, 
if  encountered.  Therefore,  if  the 
proposed  AD's  are  adopted,  the 
requirements  of  the  AD's  would 
supersede  the  information  operators 
have  already  incorporated  into  the 
AFM's  with  less  appropriate 
information  that  is  not  type  design 
specific. 

One  commenter,  JAL,  requests  that 
certain  existing  AFM  revisions  for  the 
affected  Jetstream  airplanes  be  cited  in 
the  proposed  AD's  for  those  airplanes  in 
lieu  of  the  content  of  the  proposed  AD's. 
(However,  JAL  does  not  request  that  the 


proposals  be  withdrawn  for  this 
particular  reason.)  JAL  indicates  that  the 
existing  AFM  revisions  have  already 
been  FAA-approved. 

The  FAA  does  not  concur  with  the 
commenters'  requests.  The  FAA 
acknowledges  that  the  AFM  revisions 
required  by  these  final  rules  will 
supersede  previously  approved  AFM 
revisions.  However,  the  FAA  is  unaware 
of  any  AFM  that  addresses  all  of  the 
provisions  specified  in  these  final  rules, 
nor  of  any  AFM  that  contains  specific 
visual  cues  that  the  FAA  has  not 
included  in  the  final  rules.  Even  if  AFM 
material  currently  exists  that  does 
contain  all  of  the  provisions  of  the  final 
rules,  the  FAA  finds  that  issuance  of  an 
AD  would  still  be  necessary  to  mandate 
the  provisions  of  the  AFM  revisions. 
However,  the  FAA  would  consider  a 
request  for  approval  of  an  ahemative 
method  of  compliance,  in  accordance 
with  the  provisions  of  this  AD,  for  those 
operators  having  AFM's  that  already 
contain  all  of  the  provisions  of  the  final 
rules. 

Another  commenter  requests  that  the 
FAA  withdraw  the  propKJsal  that  applies 
to  Fairchild  Model  SA226  and  SA227 
series  airplanes.  The  commenter  states 
that  the  AFM  for  those  airplanes 
currently  contains  visual  cues  to  aid  the 
flight  crew  in  recognition  of  weather 
conditions  conducive  to  SLD.  This  AFM 
also  provides  procedures  for  avoidance 
of  such  conditions.  The  commenter 
adds  that  these  AFM  procedures  resuh 
in  additional  opterating  limitations  on 
the  aircraft  with  regard  to  severe 
weather  conditions.  The  commenter 
believes  these  AFM  procedures  address 
all  current  FAA  requirements. 

The  FAA  does  not  concur  that  the 
AFM  for  Fairchild  Model  SA226  and 
SA227  series  airplanes  addresses  all  of 
the  proposed  requirements  of  the 
proposed  rule.  For  example,  the 
Limitations  section  of  the  AFM  for  those 
airplanes  does  not  require  the  flight 
crew  to  exit  severe  icing  conditions.  For 
this  reason,  the  FAA  does  not  consider 
the  AFM  for  Fairchild  Model  SA226  and 
SA227  series  airplanes  to  be  equivalent 
to  the  information  specified  in  these 
AD's. 

Comment  19.  Request  To  Withdraw  the 
Proposals:  Develop  Rulemaking  To 
Address  Airplane  Certification  Outside 
of  Appendix  C 

Three  commenters  suggest  that 
instead  of  arbitrarily  prohibiting 
operation  of  the  airplane,  the  FAA 
should  undertake  a  well-designed 
research  program  and.  if  warranted, 
devise  a  rulemaking  plan  for 
certification  of  airplanes  outside  of 
Appendix  C  of  part  25  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  25). 
One  commenter  also  suggests  possible 
retroactive  implementation  of  a  new 
Appendix  C. 

The  FAA  does  not  concur  because  of 
the  length  of  time  that  would  be 
required  to  implement  the  commenters' 
suggestion.  The  FAA  finds  that  action  is 
required  prior  to  the  commencement  of 
the  next  icing  season  to  prohibit  the 
continued  flight  of  airplanes  in  icing 
conditions  that  have  been  shown  lo  be 
unsafe  and  for  which  the  airplanes  have 
not  been  certificated.  However,  the  FAA 
is  currently  considering  initiating  an 
assessment  of  the  need  to  revise 
Appendix  C  and  the  possibility  of  its 
retroactive  implementation. 

Transport  Canada  Aviation  states  that 
the  FAA  has  determined  that  there  may 
be  a  problem  with  the  certification 
requirements  for  icing  on  de  Havilland 
Model  DHC-6.  DHC-7.  and  DHC-8 
series  airplanes,  but  not  the  specific 
approval  or  design  features  of  those 
airplanes.  However,  the  commenter 
does  not  specifically  request  that  the 
proposals  be  withdrawn. 

Tne  FAA  does  not  concur  with  the 
commenler's  statement.  The  FAA  has 
only  determined  that  no  adequate 
means  exists  for  the  flight  crew  to 
determine  when  the  icing  certification 
limits  have  been  exceeded.  The  purpose 
of  these  AD's  is  to  provide  more  clearly 
defined  procedures  and  limitations 
associated  with  severe  icing  conditions. 
This  does  not  imply  that  the 
certification  requirements  for  icing  are 
inadequate. 

Comment  20.  Request  To  Withdraw  the 
Proposals:  Issue  a  "General  AD"  for  All 
Airplane  Types 

One  commenter  requests  that  a 
"gieneral  AD"  be  issued  to  prohibit  all 
airplane  types  from  inadvertent  flight 
into  hazardous  SID  conditions.  Another 
commenter  adds  that  if  encounters  with 
freezing  rain/ freezing  drizzle  conditions 
must  be  reported  to  Air  Traffic  Control, 
such  reporting  also  should  apply  to 
flight  crews  of  all  airplane  types. 

The  FAA  does  not  concur  with  the 
commenter's  request.  For  the  reasons 
discussed  earlier  in  the  preamble  of  this 
AD,  the  FAA  has  determined  that 
airplanes  having  pneumatic  deicing 
boots  and  unpowered  aileron  controls 
are  of  immediate  concern  and  have  been 
addressed  as  a  higher  priority.  The  FAA 
finds  that  action  is  required  prior  to  the 
commencement  of  the  next  icing  season 
to  prohibit  the  operation  of  these 
airplanes  in  icing  conditions  that  have 
been  shown  to  be  unsafe  and  for  which 
the  airplanes  have  not  been  certificated. 
However,  the  FAA  is  currently 
considering  initiating  an  assessment  of 


the  potential  adverse  effects  of  SLD  on 
all  airplane  types. 

Comment  21.  Request  To  Withdmw  the 
Proposals:  Establish  a  Detailed 
Reporting  System 

One  commenter  requests  that  the  FAA 
establish  a  detailed  reporting  system  for 
inadvertent  encounters  with  severe  SLD. 
The  commenter  envisions  a  system  that 
would  provide  a  database  for  better 
identification  of  controllability  issues 
and  visual  indications  related  to  these 
encounters. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  has  been 
advised  that  the  Regional  Airline 
Association  (RAA)  has  already 
established  an  "Unusual  Icing  Reporting 
Program"  for  the  purpose  described  by 
the  commenter;  therefore,  establishing 
another  reporting  program  would 
duplicate  this  benefit. 

Comment  22.  Request  To  Withdraw  the 
Proposals:  Revise  the  Master  hdinimum 
Equipment  List  (MMEL) 

Two  commenters  request  that,  instead 
of  addressing  an  MMEL  item  in  an  AD 
[i.e.,  the  icing  detection  lights 
referenced  in  paragraph  (a)(1)  of  the 
proposals),  the  FAA  should  require  that 
the  MMEL  be  revised.  A  third 
commenter  adds  that  the  decision  to 
change  the  MMEL  should  be  made  by 
FAA  Operations  Inspectors  based  on 
local  conditions.  One  conunenter  states 
that  the  prohibition  of  dispatch  with 
any  inoperative  ice  detection  lights 
would  preclude  any  efforts  by  an 
operator  to  enhance  safety  by  installing 
a  second  set  of  bulbs.  The  commenter 
adds  that  under  this  proposed  rule,  this 
type  of  action  would  be  penalized  by 
simply  doubling  the  chances  of  a 
burned  out  bulb  grounding  the  aircraft. 
In  practice,  if  one  were  to  add  a  fully 
redundant  set  of  bulbs,  it  would 
enhance  safety  by  allowing  the 
equivalent  of  the  current  illumination 
level  even  with  a  bulb  burned  out. 

The  FAA  does  not  concur  with  these 
requests.  FAA  Operations  Inspectors  are 
not  authorized  to  make  MMEL 
revisions.  The  FAA  has  determined  that 
it  is  prudent  to  address  the  icing 
detection  lights  in  these  final  rules  to 
ensure  uniform  and  immediate 
application  of  the  requirements  of  the 
AD's.  Concerning  the  example  provided 
by  one  of  the  commenters,  if  an  operator 
chooses  to  add  a  fully  redundant  set  of 
bulbs,  that  operator  should  request 
approval  of  an  alternative  method  of 
compliance  in  accordance  with  the 
provisions  of  this  final  rule. 

Although  Transport  Canada  Aviation 
does  not  request  that  the  proposals  be 
withdrawn,  it  requests  a  revision  to  the 


requirement  that  all  icing  detection 
lights  must  be  operative.  For  de 
Havilland  Model  DHC-7  and  DHC-8 
series  airplanes,  the  commenter  requests 
that  the  requirement  be  changed  to 
mandate  that  at  least  one  outboard  and 
one  inboard  inspection  light  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  Since 
the  MMEL  contains  a  provision  that  a 
suitable  lamp/light  of  adequate  capacity 
be  available,  this  is  considered 
acceptable  in  conjunction  with  other 
indications  of  freezing  rain  or  freezing 
drizzle.  Similarly,  for  de  Havilland 
DHC-6  series  airplanes,  the  requirement 
should  be  revised  to  require  a  suitable 
lamp/light  for  dispatch  at  night  with 
one  wing  inspection  light  inoperative. 
The  FAA  does  not  concur.  The  FAA 
has  determined  that  the  justification 
provided  by  the  commenter  is  not 
adequate  to  enable  the  FAA  to 
determine  if  the  proposed  changes  are 
acceptable.  During  severe  icing 
conditions,  the  flight  crew's  workload 
may  be  high,  and  there  may  be  no 
opportunity  to  use  the  portable  lamp/ 
light,  which,  in  itself,  may  create 
disorientation  in  the  cockpit  due  to 
adverse  reflections  firom  the  glass.  The 
FAA's  intent  in  having  all  inspection 
lights  be  operative  at  night  is  to  provide 
the  flight  crew  the  best  possible 
visibility  of  the  airframe.  However,  the 
FAA  would  consider  a  request  for 
approval  of  an  alternative  method  of 
compliance,  in  accordance  with  the 
provisions  of  these  AD's,  provided  that 
adequate  justification  is  presented  to 
support  such  a  request. 

Comment  23.  Request  To  Withdraw  the 
Proposals:  Certify  Airplanes  for  Flight  in 
Conditions  Outside  Appendix  C 

One  commenter  implies  that  the 
airplanes  affected  by  the  proposed  rules 
must  be  rectified  to  a  level  beyond  the 
present  certification  requirements  for 
flight  in  icing. 

The  FAA  does  not  concur.  The  final 
rules  do  not  require  certification  of  the 
airplane  beyond  the  current  certification 
requirements  for  flight  in  icing  specified 
in  Appendix  C.  These  AD's  simply 
provide  the  flight  crew  with  visual  cues 
which  indicate  that  icing  conditions 
have  exceeded  the  capabilities  of  the  ice 
protection  equipment,  and  with 
procedures  to  safely  exit  those 
conditions. 

One  commenter  requests  that  the 
proposal  for  de  Havilland  DHC-6  series 
airplanes  be  withdrawn  because  this 
airplane  model  is  type  certificated  in 
Canada,  which  is  a  country  with  a 
higher  standard  than  the  United  States 
for  operating  in  icing  conditions. 
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The  FAA  does  not  concur.  This 
commenter  did  not  submit  data  to  the 
FAA  to  substantiate  that  the  airplane 
has  been  shown  to  be  safe  for  flight 
outside  the  icing  certification  envelope 
specified  in  Appendix  C.  Additionally, 
the  FAA  is  unaware  of  any  foreign  civil 
aviation  authority  having  certification 
requirements  for  idng  conditions  that 
are  outside  of  the  icing  certification 
envelope  used  in  the  United  States. 

Comment  24.  Request  To  Withdraw  the 
Proposals:  Proposals  Prohibit  Takeoff  or 
Approach  in  "Light  Freezing  Drizzle" 
Conditions 

One  commenter  requests  the 
proposals  be  withdrawn  because  the 
proposed  limitation  would  prohibit 
takeoff  or  approach  when  "light  freezing 
drizzle"  conditions  that  are  caused  by 
light  precipitation  falling  through  a  thin 
kyer  of  cold  surface  air  below  warmer 
air  above  are  reported  on  the  surface. 
The  commenter  maintains  that  with 
accomplishment  of  the  appropriate 
ground  deicing  precautions  prior  to 
takeoff,  no  hazard  to  the  operation  of  the 
airplane  is  posed. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn  for  this 
reason.  These  AD's  do  not  affect  any 
existing  regulations  or  FAA-approved 
operating  procedures  related  to  takeoff, 
dispatch,  or  release  of  an  airplane  in 
icing  conditions,  nor  do  these  AD's 
prohibit  operation  in  specific 
meteorological  conditions.  These  AD's 
only  prohibit  remaining  in  icing 
conditions  when  certain  visual  cues  are 
present  on  the  airplane.  Operators  must 
comply  with  existing  rules  that  require 
an  airplane  to  be  free  of  ice  prior  to 
takeoff.  Therefore,  takeoff  in  "light 
freezing  drizzle"  would  only  be 
prohibited  by  existing  regulations  or 
FAA-approved  operating  procedures, 
not  by  these  AD's.  As  explained 
previously,  the  FAA  considers  that 
landing  the  airplane  when  freezing  rain/ 
freezing  drizzle  conditions  are 
encountered  would,  in  many  cases,  be 
the  most  expeditious  method  of  exiting 
the  conditions.  Such  landing  would  be 
in  compliance  with  the  limitation  that 
requires  the  flight  crew  to  exit  the 
severe  icing  conditions. 

Comment  25.  Request  To  Withdraw  the 
Proposals:  Proposals  Leave  Unanswered 
Questions 

One  commenter  contends  that  the 
proposals  leave  unanswered  questions. 
The  commenter  alleges  that  without  the 
answers  to  those  questions,  affected 
parties  are  deprived  of  the  ability  to 
provide  informed  comments  and. 
thereby,  are  "denied  their  rights  under 
the  Administrative  Procedures  Act 


(APA)  to  comment  on  the  proposed 

rules."  Specifically,  the  conunenter 

asks: 

— What  is  unusual  icing? 

—Does  the  pilot,  Air  Traffic  Control, 

dispatch,  or  the  FAA  determine  when 

the  conditions  exist? 
—What  is  splatter  effect? 
— Where  are  the  operating  instructions 

incorporated — in  the  AFM,  training 

manuals,  or  some  other  document? 
The  FAA  infers  from  the  commenter's 
remarks  that  the  commenter  requests  the 
proposed  AD's  be  withdrawn  because 
informed  comments  could  not  be 
provided. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn  on  this  basis. 
The  FAA  does  not  agree  that  the  public 
has  been  deprived  of  the  ability  to 
provide  informed  comments,  as 
required  by  the  APA.  In  general,  the 
APA  requires  that  notice  of  the  terms  or 
substance  of  a  proposed  rule  be 
published  in  the  Federal  Register.  The 
purpose  of  this  requirement  is  to  ensure 
that  federal  agencies  thoroughly 
consider  all  information  and  opinions 
submitted  by  the  public  before  any 
requirements  are  imposed.  Notice  is 
intended  to  improve  both  the  quality  of 
the  regulations  and  their  acceptability  to 
the  public.  The  FAA  finds  that  none  of 
the  questions  raised  by  the  commenter 
identify  areas  in  which  the  commenter 
has  not  been  provided  a  reasonable 
opportunity  to  comment.  The  fact  that 
the  commenter  raises  questions  suggests 
that  the  commenter  considers  a  need  for 
further  clarification.  Even  if  the 
commenter  is  correct  in  that  these 
questions  require  clarification,  that  fact 
in  itself  is  a  comment  that  can  be 
addressed  properly  by  simply  clarifying 
terms.  The  fact  that  clarification  is 
necessary  does  not  mean  that  the  public 
has  been  denied  reasonable  opportimity 
to  comment. 

In  response  to  the  commenters 
questions,  the  FAA  provides  the 
following  clarification.  The  term 
"unusual  icing"  did  not  appear  in  the 
proposed  rules.  However,  the  phrase 
"unusually  extensive  ice"  is  referenced 
in  paragraph  (a)(1)  of  the  final  rules. 
[This  reference  appears  in  paragraph 
{a)(2)  of  the  final  rule  for  Aerospatiale 
airplanes.]  "Unusually  extensive  ice" 
accrued  on  the  airframe  in  areas  not 
normally  observed  to  collect  ice  is  a 
visual  cue  that  is  subject  to 
interpretation  by  the  flight  crew; 
therefore,  a  specific  definition  of 
"unusually  extensive  ice"  cannot  be 
provided. 

These  AD's  address  changes  to  AFM 
limitations,  which  pertain  to  the  pilot 
since  the  pilot  is  responsible  to  look  for 


the  visual  cues  defined  in  the  AD's. 
Therefore,  the  pilot  determines  when 
severe  icing  conditions  exist. 

The  terminology  "splatter  effect"  did 
not  appear  in  the  proposed  rules.  The 
FAA  infers  from  the  commenter's 
question  that  the  commenter  is 
referencing  terminology  used  in 
paragraph  (a)(2)  of  the  proposed  AD's. 
"Ehtiplets  that  splash  or  splatter  on 
impact  at  temperatures  below  -f  5 
degrees  Celsius  OAT"  is  a  visual  cue 
that  was  included  in  the  proposed  AD's 
as  a  method  of  identifying  severe  icing 
conditions. 

Concerning  incorporation  of  operating 
instructions,  these  final  rules  specify 
that  the  AFM's  be  revised.  The  AD's  do 
not  specify  that  any  other  manuals  or 
documents  be  revised.  However, 
information  that  is  included  in  the  AFM 
as  a  limitation  is  necessarily  included  in 
the  training  program. 

Comment  26.  Request  To  Clarify  Scope 
of  Icing  Conditions  Addressed 

Transport  Canada  Aviation  suggests 
that  the  proposals,  which  address  only 
freezing  rain/freezing  drizzle 
conditions,  are  not  adequate  to  cover  all 
hazards  related  to  operation  of  aircraft 
in  icing  conditions.  The  commenter 
makes  no  specific  reouest. 

The  FAA  concurs  that  these  AD's  do 
not  address  all  icing  related  hazards. 
The  FAA's  intent  is  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  idng 
conditions  by  providing  the  flight  crews 
with  more  clearly  defined  procedures 
and  limitations  associated  with  such 
conditions.  However,  no  change  to  the 
final  rules  is  necessary. 

Comment  27.  Request  To  Expand  the 
Applicability  of  the  AD's 

One  commenter,  the  CAA.  suggests 
that  the  "coverage"  of  the  proposals 
should  be  stated  clearly.  The  CAA 
believes  that  a  restriction  to  those 
operations  in  "regularly  scheduled 
passenger  service"  is  not  warranted  for 
a  safety  issue  as  it  does  not  cover  cargo, 
charter,  or  private  operations.  The 
commenter  does  not  specify  which 
airplane  models  should  be  addressed. 
The  FAA  infers  from  the  commenters 
remarks  that  it  requests  that  the 
proposed  AD's  be  applicable  to  other 
airplane  models  that  are  used  in  cargo, 
charter  or  private  operations  that  may 
have  been  excluded  from  the 
applicability  of  these  ADs. 

The  FAA  does  not  concur  that  the 
applicability  of  these  ADs  should  be 
expanded  to  include  additional  airplane 
models  used  primarily  in  cargo,  charter, 
or  private  operation.  The  FAA  is 
currently  considering  the  need  for 
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additional  rulemaking  to  address  other 
airplane  models  having  pneumatic 
deicing  boots  and  unpowered  aileron 
controls  that  are  used  in  these  types  of 
service  that  were  not  addressed  by  these 
AD'S.  Additionally,  the  applicability  of 
these  final  rules  indicates  that  the  AD's 
apply  to  "all"  of  the  airplane  models 
identified,  certificated  in  any  category. 
This  means  that  the  AD's  apply  to  all  of 
the  affected  airplanes,  regardless  of  how 
those  airplanes  are  operated  (including 
passenger  service,  cargo,  charter,  or 
private  operation). 

Comment  28.  Request  for  Design 
Changes  to  the  Airplanes 

One  commenter  requests  that  the  FAA 
require  design  changes  to  the  airplanes, 
which,  when  accomplished,  will  allow 
elimination  of  the  AFM  limitations.  The 
commenter  states  that  abnormal  roll 
control  anomalies  could  be  eliminated 
by  design  changes  that  prevent  any  ice 
shapes  from  forming  by  using 
supplemental  ice  protection  added  to 
existing  pneumatic  boots  or  other  ice 
protection  installations.  The  commenter 
concludes  that,  given  this  added 
protection,  restricting  flight  in  freezing 
drizzle  could  be  reduced  to  allow 
exposure  to  these  atmospheric 
conditions  for  a  reasonable  time  and 
would  not  require  immediately  exiting 
these  conditions  when  encountered  as 
presently  stipulated. 

The  FAA  does  not  concur  that  it 
should  require  design  changes  to 
airplanes  in  these  AD's.  Currently,  the 
FAA  is  unaware  of  any  design  changes 
that  would  allow  elimination  or 
reduction  of  the  AFM  limitations 
specified  in  these  AD's.  However,  if 
such  design  changes  are  developed, 
approved,  and  become  available,  the 
FAA  would  consider  additional 
rulemaking  to  require  such  changes.  The 
FAA  finds  that  even  if  the  ice  protection 
system  prevented  the  formation  of  ice 
shapes  in  front  of  the  ailerons  when  the 
airframe  is  exposed  to  certain  freezing 
drizzle  conditions,  other  meteorological 
conditions  still  exist  (e.g.,  freezing  rain) 
for  which  the  airplane  would  not  be 
certificated. 

Comment  29.  Request  for  More  Specific 
Visual  Cues 

One  commenter  requests  that  the  FAA 
provide  more  specific  visual  cues  for 
identification  of  freezing  rain  or  freezing 
drizzle  conditions.  The  commenter 
states  that  the  generic  visual  cues 
provided  in  the  proposed  AD's  are  not 
adequate  for  aircraft  types  that 
frequently  operate  in  and  encounter 
SLD  conditions.  For  example,  ice  could 
be  forming  on  the  upper  wing  and  not 
the  lower  wing;  therefore,  looking  at  the 


lower  wing  would  not  be  a  reliable 
visual  cue.  Two  commenters  suggest 
that  specific  visual  cues  be  provided  for 
each  airplane  model.  One  of  these 
commenters  states  that  subjective  cues 
may  be  of  limited  benefit  if  the  pilot's 
experience  with  icing  is  inadequate.  The 
other  commenter  adds  that  subjective 
visual  cues  will  result  in  varying 
interpretations  (i.e.,  some  unnecessary 
course  changes  in  altitudes  or  service 
interruptions  caused  by  overly 
conservative  interpretations).  Transport 
Canada  Aviation  does  not  request  more 
specific  visual  cues;  but  states  that 
"unusually  extensive  ice,"  "normally 
observed,"  and  "farther  back  than 
normally  observed"  are  all  variable 
terms  that  are  largely  dependent  on 
flight  crew  experience.  The  commenter 
contends  that  limitations  and 
procedures  described  using  these  terms 
will  not  be  consistently  interpreted.  In 
addition,  Transport  Canada  Aviation 
states  that  ice  on  the  lower  wing  siuface 
aft  of  the  protected  area,  by  itself,  is 
unlikely  to  cause  a  hazard.  Moreover, 
the  presence  or  absence  of  such  ice 
cannot  be  used  as  an  indication  of  any 
hazardous  accumidation  on  the  upper 
wing  surface  or  on  the  horizontal 
stabilizer. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  provide  more 
specific  (or  airplane-specific)  visual 
cues.  The  FAA  agrees  with  the 
commenters'  assertion  that,  under 
certain  circumstances,  examination  of 
the  undersurface  of  a  high  wing  may  not 
be  reliable.  The  FAA  also  agrees  that 
other  cues,  such  as  unusually  extensive 
ice  accrued  on  the  airframe  in  areas  not 
normally  observed  to  collect  ice  and 
accumulation  of  ice  on  the  propeller 
spinner  farther  aft  then  normally 
observed,  are  subjective  and  that 
reliance  on  pilot  judgment  and 
experience  is  necessary  in  such  cases. 
Additionally,  the  FAA  fully  supports 
the  development  and  use  of  airplane- 
specific  cues  by  operators  and 
manufacturers.  Unfortunately,  no 
commenter  provided  airplane-specific 
cues  during  this  comment  period. 

In  simimary,  the  FAA  finds  that  the 
combined  use  of  the  generic  cues 
provided  and  the  effect  of  the  final  rules 
in  increasing  the  awareness  of  pilots 
concerning  the  hazard  of  operating 
outside  of  the  certification  icing 
envelope  will  provide  an  acceptable 
level  of  safety.  However,  for  those 
operators  that  elect  to  identify  airplane- 
specific  visual  cues,  the  FAA  would 
consider  a  request  for  approval  of  an 
alternative  method  of  compliance,  in 
accordance  with  the  provisions  of  this 
AD. 


Transport  Canada  Aviation  states  that 
the  term  "protected  area"  may  not  be 
readily  recognizable  by  the  flight  crew; 
for  example,  not  all  of  a  deicing  boot 
surface  is  "protected  area."  [This 
terminology  appears  in  the  second 
visual  cue  (in  the  proposals  for 
airplanes  other  than  Aerospatiale 
airplanes)  and  in  the  autopilot 
limitation  in  paragraph  (a)(1)  of  the 
proposals.  For  Aerospatiale  airplanes, 
this  terminology  appears  In  the 
secondary  indications  in  paragraph 
(a)(1)  of  the  proposal.)  The  FAA  infers 
that  the  conmrnenter  requests  that  more 
specific  language  than  "protected  area" 
be  used. 

The  FAA  does  not  concur  that  this 
terminology  should  be  revised.  The 
FAA  considers  that  a  pilot  understands 
that  a  portion  of  the  deicing  boot  would 
be  considered  to  be  unprotected. 
Therefore,  no  additional  clarification  or 
definition  of  the  term  "protected  area" 
is  necessary. 

Comment  30.  Request  To  Reference 
Clear  Icing  Conditions  and  Clear 
Component  of  Mixed  Icing  Conditions 

One  commenter  also  asks  that  all 
references  to  freezing  rain  and  freezing 
drizzle  environments  and  visual  cue 
identification  reference  clear  icing 
conditions  and  the  clear  component  of 
mixed  icing  conditions.  According  to 
the  commenter,  mixed  icing  conditions 
can  contain  areas  of  freezing  rain  and/ 
or  freezing  drizzle.  The  commenter 
notes  that  mixed  icing  has  taken  on  two 
different  definitions  within  the  aviation 
comraimity — the  "engineering" 
definition  (which  is  defined  in  an  FAA 
icing  handbook)  and  the  definition 
pilots  use  (which  includes  areas  of  clear 
and  rime  ice).  The  commenter  states 
that  a  clear  definition  of  these 
conditions  is  needed.  The  commenter 
adds  that  only  pilot  reports  can  show 
that  freezing  rain/freezing  drizzle  exists 
because  forecasting  of  these  conditions 
is  inadequate.  The  commenter  indicates 
that  while  the  Aerospatiale  airplanes 
have  side  window  cues  that  will 
accurately  identify  freezing  rain  or 
freezing  drizzle,  pilots  of  other  airplanes 
without  such  a  sophisticated  cue  may 
erroneously  repjort  mixed  icing. 

The  FAA  does  not  concnr.  The  FAA 
acknowledges  that  freezing  rain  and 
freezing  drizzle  may  be  reported  as 
clear/mixed  icing  conditions.  However, 
the  flight  crew  must  exit  icing 
conditions  that  produce  the  visual  cues 
specified  in  the  final  rules.  Exiting  the 
icing  conditions  is  not  dependent  upon 
the  terminology  used  to  describe  the 
conditions.  Therefore,  the  FAA  has 
determined  that  it  is  not  necessary  to 
.  include  references  to  clear  icing 


conditions  and  the  clear  component  of 
mixed  icing  conditions.  In  addition,  the 
FAA  has  determined  that  including  a 
discussion  in  these  AD's  of  the 
phenomenon  of  mixed  icing  conditions 
as  it  relates  to  the  current  state-of-the-art 
weather  forecasting  would  be  premature 
because  no  clear  definition  of  this 
phenomenon  has  been  agreed  upon 
among  the  aviation  community.  The 
FAA  is  currently  considering  an 
assessment  during  which  various  icing- 
related  subjects,  including  mixed  icing 
conditions,  would  be  addressed. 

Comment  31.  Request  for  Research  and 
Use  of  Wing-Mounted  Ice  Detectors 

One  commenter  requests  that  wing- 
mounted  ice  detectors,  which  provide 
real-time  icing  severity  information  (or 
immediate  feedback)  to  flight  crews, 
continue  to  be  researched  and  used 
throughout  the  fleet.  The  FAA  infers 
from  this  commenter's  request  that  the 
commenter  asks  that  installation  of 
these  ice  detectors  be  mandated  by  the 

FAA 

While  the  FAA  supports  the 
development  of  such  ice  detectors,  the 
FAA  does  not  concur  that  installation  of 
these  ice  detectors  should  be  required. 
The  specifications  for  automatic 
detectors  having  the  capabilities  to 
differentiate  among  freezing  rain, 
freezing  drizzle,  and  other  icing 
conditions  have  not  been  determined. 
However,  if  such  ice  detectors  are 
developed,  approved,  and  become 
available,  the  FAA  may  consider  further 
rulemaking  action  to  require  installation 
of  such  equipment. 

Comment  32.  Request  to  Limit  the 
Applicability  of  the  AD's 

One  commenter  requests  that  the 
applicability  of  the  proposals  be  limited 
to  airplanes  having  NACA  430xx 
airfoils.  The  commenter  asserts  that  the 
unusual  pressure  peak  on  the  NACA 
430XX  airfoils  at  9  percent  chord  caused 
the  ice  ridge  to  form  at  that  point,  which 
resulted  in  the  accident  involving  a 
Aerospatiale  Model  ATR-72  series 
airplane.  The  commenter  states  that 
"the  accident  was  caused  by  the  poorly 
designed,  unusual,  and  fortunately 
rarely  used  NACA  430xx  airfoils  used 
on  this  airplane." 

The  FAA  does  not  concur  with  the 
commenter's  request  to  limit  the 
applicability  of  the  AD's.  First,  the 
National  Transportation  Safety  Board 
(NTSB)  has  not  yet  made  an  official 
finding  of  the  probable  cause  of  the 
accident  referenced  by  the  commenter. 
Therefore,  the  FAA  cannot  assume  that 
airplanes  having  NACA  430xx  airfoils 
are  more  susceptible  to  the  addressed 
unsafe  condition  than  those  airplanes 


that  do  not  have  this  type  of  airfoil. 
Second,  the  FAA  has  examined  the  data 
submitted  by  the  commenter.  and 
disagrees  with  the  commenter's 
assertion  concerning  the  formation  of 
ice  ridges.  The  formation  of  ice  ridges 
depends  on  many  factors.  Ice  ridges 
have  been  observed  to  form  in  areas 
where  there  is  no  pressure  (commonly, 
"suction")  peak.  However,  the 
impingement  location  of  large  droplets 
is  more  relevant  to  the  development  of 
ice  ridges  than  the  particular  pressure 
distribution.  The  commenter  does  not 
address  the  fact  that,  regardless  of  the 
type  of  airfoil  on  an  airplane,  a 
substantial  sharp  edge  protuberance  in 
the  vicinity  of  the  suction  peak  can  have 
adverse  consequences  to  the 
aerodynamic  performance  of  the  airfoil. 
Regardless  of  the  cause  of  location  of  ice 
formations,  prevention  or  removal  of  the 
ice  is  certainly  an  acceptable  remedy  for 
such  conditions,  should  those 
conditions  occur.  For  example, 
Aerospatiale  extended  the  deicing  boots 
to  prevent  the  formation  of  adverse  ice 
ridges. 

Comment  33.  Request  for  Approval  of 
Improved  Deicing  Equipment  for 
Aerospatiale  Airplanes 

ATR  requests  that  paragraph  (b)  of  the 
proposed  rule  for  Aerospatiale  airplanes 
be  revised  to  indicate  that  installation  of 
any  improved  version  of  deicing 
equipment  that  is  approved  by  the  FAA 
is  acceptable  for  compliance  with  the 
requirements  of  that  paragraph.  The 
commenter  provides  no  justification  for 
its  request. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the  AD. 
However,  if  an  improved  version  of 
deicing  equipment  is  developed, 
approved,  and  available,  the  FAA  would 
consider  a  request  for  approval  of  an 
alternative  method  of  compliance,  in 
accordance  with  the  provisions  of  the 
AD. 

Comment  34.  Request  for  Re-Evaluation 
of  Modified  Deicing  Boots  on 
Aerospatiale  Airplanes 

In  response  to  the  proposal  for 
Aerospatiale  airplanes,  one  commenter 
requests  that  the  new,  enlarged  deicing 
boots  that  are  required  to  be  installed  on 
these  airplanes  must  be  re-evaluated 
before  total  confidence  in  the  modified 
boots  is  warranted.  The  commenter 
asserts  that  no  test  data  exist  to  show 
that  the  modified  boots  will  preclude 
the  problem  of  large  droplets  outside  of 
Appendix  C.  The  area  of  exposure 
outside  of  Appendix  C  is  essentially 
open-ended,  and  only  limited  testing 
within  a  narrow  range  of  droplet 
diameters  was  conducted.  Additionally, 


the  test  conditions  that  existed  during 
the  tanker  testing  conducted  at  Edwards 
Air  Force  Base,  which  was  intended  to 
be  a  "before  modification/after 
modification"  validation  program,  were 
not  identical.  The  commenter  adds  that 
no  modification  will  ensure  that  any 
airplane  is  safe  while  flying  in  icing 
conditions  outside  those  specified  in 
Appendix  C. 

The  FAA  does  not  concur  with  the 
commenter's  request  for  a  re-«valuation 
of  the  modified  deicing  boots.  The 
modified  deicing  boots  for  these 
ai^lanes  were  subjected  to  an  extensive 
certification  program  by  both  the  FAA 
and  the  Direction  Generate  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France.  FAA 
approval  of  the  modified  boots  was 
based  on  engineering  analyses,  wind 
tunnel  testing,  flight  testing  in  natural 
icing  conditions,  and  a  validation 
program  involving  a  United  States  Air 
Force  icing  tanker.  This  testing  verified 
that  the  modified  boots  continue  to 
perform  the  intended  function  within 
the  Appendix  C  idng  envelope.  In 
addition,  the  extended  deicing  boots 
were  shown  to  adequately  protect  the 
airplane  from  the  larger,  supercooled 
water  droplets  that  are  t)eheved  to  have 
existed  in  the  area  at  the  time  of  the 
accident  in  October  1994. 

It  should  be  noted,  however,  that  it  is 
not  intended  that  the  modified  boots 
provide  protection  in  all  possible  idng 
conditions,  including  freezing  rain/ 
freezing  drizzle.  However,  the  FAA 
considers  that  the  combination  of  the 
enlarged  deicing  boots,  the  AFM 
operational  procedures  and  restrictions, 
and  the  visual  cues  which  indicate  entry 
into  fipeezing  rain/freezing  drizzle 
conditions  provides  for  an  enhanced 
level  of  safety  during  inadvertent  flight 
in  these  conditions. 

Comment  35.  Request  for  Formal 
Weather  Forecasting  System  for 
Freezing  Rain/Freezing  Drizzle 

One  commenter  supports  a 
requirement  to  estabUsh  a  formal  system 
to  provide  forecasts  of  freezing  rain/ 
freezing  drizzle  conditions,  as  proposed 
in  paragraphs  (b)  and  (c)  of  the  original 
proposed  rule  for  Aerospatiale 
airplanes.  (This  proposed  requirement 
was  removed  from  the  subsequent 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  issued  for  these 
airplanes  in  January  1996.1  The 
commenter  states  that  such  a 
requirement  should  remain  in  effect 
until  forecasting  tools  are  developed  or 
detection  methods  are  established  to 
prevent  dispatch  or  operations  in 
conditions  outside  those  specified  in 
Appendix  C.  The  commenter  states  that 
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the  efficacy  of  the  deicing  boots  has  not 
been  shown  completely  nor 
documented:  therefore,  avoidance  of 
freezing  rain/ freezing  drizzle  is 
paramount  to  safety  of  flight. 

The  FAA  does  not  concur  that  such  a 
requirement  is  necessary.  The  FAA 
agrees  that  such  a  system  would 
enhance  the  safety  of  flight  operations. 
However,  there  is  no  evidence  that  lack 
of  a  system  with  such  specialized 
features  would  lead  to  an  unsafe 
condition.  Forecasts  of  freezing  rain/ 
freezing  drizzle  are  a  normal  part  of  p^ 
flight  weather  briefings.  The  FAA  is 
aware,  however,  of  serious  limitations 
for  such  a  system  to  provide  accurate 
and  timely  forecasts  of  these  conditions 
during  flight  in  areas  that  are  removed 
firam  weather  reporting  stations.  Quite 
often,  the  only  indication  of  the 
existence  of  severe  icing  conditions  is 
from  pilot  reports  or  other  direct 
observations. 

Research  is  underway  currently  in 
industry  and  the  academic  community 
to  address  shortcomings  in  the 
forecasting  of  severe  icing  conditions. 
The  FAA  may  consider  further 
rulemaking  if  advancements  in  weather 
forecasting  provide  for  a  reliable  method 
to  predict  the  occurrence  of  freezing 
rain/ freezing  drizzle  conditions  during 
flight  or  in  areas  removed  from  direct 
observations. 

Comment  36.  Request  To  Approve 
Earlier  Service  Bulletin  Revisions 

One  commenter  to  the  proposed  rule 
for  Aerospatiale  airplanes  requests  that 
the  proposed  AD  be  revised  to  specify 
that  earlier  revisions  of  service  bulletins 
are  acceptable  for  compliance  with  the 
requirements  of  the  proposed  rule.  The 
commenter  makes  this  request  so  as  to 
eliminate  the  need  to  apply  for  approval 
of  alternative  methods  of  compliance 
when  accomplishing  service  bulletin 
revisions  other  than  those  specified  in 
the  proposed  rule. 

The  FAA  does  not  concur  that  earlier 
revisions  of  the  referem:ed  service 
bulletins  should  be  cited  in  the  final 
rule  for  Aerospatiale  airplanes. 
However,  the  FAA  would  considers 
request  for  approval  of  an  alternative 
method  of  compliance,  in  accordance 
with  the  provisions  of  the  AD,  provided 
that  adequate  justification  is  presented 
to  support  such  a  request. 

Additionally,  the  FAA  has  revised  the 
revision  levels  .specified  for  certain 
service  bulletins  because  those  revision 
levels  were  omitted  inadvertently  from 
paragraph  (b)  of  the  proposed  rule  for 
Aerospatiale  airplanes.  That  final  rule 
has  been  revised  to  indicate  that  certain 
modifications  are  to  be  accomplished  in 
accordance  with  Revision  1  of 


Aerospatiale  Service  Bulletins  ATR42- 
57-0043,  ATR72-57-1015,  and  ATR72- 
57-1016.  The  correct  date  for  Revision 
1  of  those  service  bulletins  (April  10, 
1995)  was  specified  in  the  proposal  for 
the  affected  airplanes. 

Comment  37.  Request  To  Revise 
Referenced  Service  Bulletins 

One  commenter  to  the  proposal  for 
Aerospatiale  airplanes  suggests  that 
service  bulletin  revisions  should 
contain  a  statement  indicating  that  the 
revision  has  no  effect  on  previously 
modified  airplanes.  The  commenter 
provides  no  justification  for  this  request. 

The  FAA  acknowledges  that  many 
service  bulletins  do  contain  the 
suggested  phrase  as  an  aid  to  operators 
that  may  already  have  accomplished  an 
earlier  service  bulletin  revision.  In  fact, 
if  a  particular  service  bulletin  is 
specified  in  an  AD  and  that  service 
bulletin  is  revised,  the  FAA  routinely 
determines  whether  the  service  bulletin 
revision  adequately  addresses  the 
unsafe  condition  specified  in  the  AD;  if 
necessary,  the  FAA  amends  the  AD  to 
cite  the  later  service  bulletin  revision. 

Comment  38.  Request  To  Revise  Visual 
Cue:  Ice  on  Side  Window 

One  commenter  suggests  revised 
wording  for  the  first  visual  cue  specified 
in  paragraph  (a)(1)  of  the  proposed  rule 
for  Aerospatiale  airplanes,  as  follows: 
"Freezing  rain  and  fi^ezing  drizzle  are 
characterized  by  ice  covering  all  or  a 
substantial  part  of  the  unheated  portion 
of  either  forward  side  window  and/or 
water  splashing  or  streaming  on  the 
windshield  or  the  side  window  when  in 
freezing  or  near  freezing  temperatures." 
The  commenter  states  that  the  present 
wording  implies  that  ice  will  always 
appear  on  the  side  window;  however, 
this  is  not  the  case. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  commenter's 
revised  wording  suggests  that  water 
splashing  or  streaming  on  the 
windshield  or  the  side  window  would 
be  a  primary  cue  used  to  determine 
when  severe  icing  conditions  are 
present.  The  FAA  does  not  concur  that 
water  splashing  or  streaming  on  the 
windshield  or  the  side  window  would 
be  a  reliable  cue  in  itself.  However,  this 
cue  may  be  used  as  a  supplemental  cue 
to  the  primary  cue  of  ice  accruing  on  the 
side  window.  No  change  to  the  final 
rule  for  Aerospatiale  airplanes  is 
necessary. 

Comment  39.  Request  To  Remove  Visual 
Cue:  Unusually  Extensive  Ice  Accretion 

One  commenter,  Saab,  requests  that  if 
the  FAA  does  not  withdraw  the 
proposed  AD's,  paragraph  (a)(1)  of  the 


proposal  for  Saab  SF340A  and  S/WVB 
340B  series  airplanes  should  be  revised. 
The  commenter  suggests  that  the  first 
visual  cue  that  appears  in  that 
paragraph,  which  relates  to  unusually 
extensive  ice  accretion,  be  removed 
frt)m  the  proposal  for  those  airplanes. 
Saab  indicates  that  critical  ice  is 
believed  to  be  ice  that  builds  up  beyond 
the  protected  surfaces  on  the  wing.  On 
Saab  Model  SF340A  and  SAAB  340B 
series  airplanes,  the  pilot  has  a  good 
view  of  the  outer  wing  and  the  propeller 
spinner.  Unusually  extensive  ice  in 
other  areas  may  or  may  not  be 
significant  in  determining  whether 
freezing  rain  or  fi«ezing  drizzle  is 
present;  however,  the  primary  visual 
cue  for  these  airplanes  is  ice  on  the 
spinner/outer  wing. 

In  light  of  Saab's  remarks,  the  FAA 
concurs  that  the  visual  cue  addressed  by 
the  commenter  should  be  removed  from 
the  final  rule  for  Saab  Model  SF340A 
and  SAAB  340B  series  airplanes.  (That 
visual  cue  remains  in  place  for  Saab 
Model  SAAB  2000  series  airplanes.) 
Paragraph  (a)(1)  of  that  final  rule  has 
been  revised  accordingly. 

A  second  commenter,  Raytheon, 
requests  that  the  same  visual  cue  be 
removed  from  the  proposal  for  Beech 
airplanes.  Raytheon  indicates  that  it 
does  not  believe  that  observation  of  this 
visual  cue  indicates  that  the  airplane 
has  exceeded  the  Appendix  C  icing 
envelope  with  respect  to  Beech 
airplanes.  Therefore,  the  cue  specified 
in  the  proposal  would  be  irrelevant  in 
an  AFM  for  these  airplanes. 

The  FAA  does  not  concur  with 
Raytheon's  request.  The  commenter  has 
not  submitted  data  to  warrant  removal 
of  the  visual  cue.  No  change  to  the  final 
rule  for  Beech  airplanes  has  been  made. 

Comment  40.  Request  To  Remove  Visual 
Cue:  Accumulation  of  Ice  on  Wing 
Surfaces 

JAL  requests  that  the  FAA  remove  the 
generic  information  contained  in  the 
visual  cue  concerning  accumulation  of 
ice  on  the  wing  surfaces  from  the 
proposals  for  Jetstream  airplanes.  JAL 
indicates  that,  for  its  airplanes,  the 
appropriate  visual  cue  is  the  accretion 
of  ice  behind  the  protected  area  of  the 
wing  upper  surface  (not  the  wing  lower 
surface). 

The  FAA  concurs  partially.  The  FAA 
does  not  agree*  that  the  visual  cue 
should  be  removed  from  the  final  rules 
for  Jetstream  airplanes.  However,  the 
F/\A  finds  that  this  particular  visual  cue 
should  be  airplane-specific.  Therefore, 
the  FAA  has  customized  paragraph 
(a)(1)  of  the  final  rules  for  all  affected 
airplanes  to  specify  whether 
accumulation  of  ice  is  observed  on  the 


upper  or  lower  surface  of  the  wing, 
depending  upon  whether  the  airplane  is 
a  high-  or  low-wing  airplane.  (Operators 
should  note  that,  for  Aerospatiale 
airplanes,  the  cue  was  customized  in 
paragraph  (a)(2)  of  the  final  rule.] 

Comment  41.  Request  To  Revise  Visual 
Cue:  Accumulation  of  Ice  on  Propeller 
Spinner 

One  commenter  requests  that  the  FAA 
revise  the  visual  cue  concerning 
accumulation  of  ice  on  the  propeller 
spinner,  as  specified  in  paragraph  (a)(1) 
of  the  proposals.  For  consistency,  the 
commenter  requests  that  the  word 
"back"  be  replaced  with  "aft." 

The  FAA  concurs  with  the 
commenter's  request.  The  final  rules 
have  been  revised  to  change  the  visual 
cue  to  read  as  follows:  "Accumulation 
of  ice  on  the  propeller  spinner  farther 
aft  than  normally  observed."  [Operators 
should  note  that,  for  Aerospatiale 
airplanes,  this  change  appears  in 
paragraph  (a)(2)  of  the  final  rule.] 

Comment  42.  Request  To  Remove  Visual 
Cue:  Accumulation  of  Ice  on  Propeller 
Spinner 

One  commenter,  JAL,  requests  that 
the  FAA  remove  the  visual  cue 
concerning  accumulation  of  ice  on  the 
propeller  spinner  from  the  proposals  for 
Jetstream  airplanes.  JAL  indicates  that 
on  Jetstream  Model  ATP  airplanes  and 
Model  748  series  airplanes,  the 
propeller  spinner  is  not  visible  from  the 
flight  deck.  On  Jetstream  Models  3101, 
3201,  and  4101  airplanes,  the  propeller 
spinner  is  visible  from  the  flight  deck, 
but  flight  test  experience  indicates  that 
there  is  no  unique  correlation  between 
the  extent  of  spinner  ice  accretion  and 
the  existence  of  freezing  rain/freezing 
drizzle  conditions. 

The  F/VA  concurs  partially.  The  FAA 
concurs  that  since  the  propeller  spinner 
is  not  visible  from  the  flight  deck  on 
Jetstream  Model  ATP  airplanes  and 
Model  748  series  airplanes,  the  visual 
cue  can  be  removed  from  paragraph 
(a)(1)  of  the  final  rules  for  these  models. 
The  FAA  does  not  concur  that  this 
visual  cue  should  be  removed  from  the 
AD's  for  Jetstream  Models  3101,  3201, 
and  4101  airplanes.  The  commenter  did 
not  submit  data  to  substantiate  its 
assertion  that  flight  test  experience 
indicates  there  is  no  unique  correlation 
between  the  extent  of  spinner  ice 
accretion  and  the  existence  of  freezing 
rain/freezing  drizzle  conditions. 
Therefore,  it  is  uncertain  if  the  . 
commenter's  flight  test  airplane  was 
equipped  with  instrumentation  that 
would  allow  the  detection  and/or 
measurement  of  droplets  outside  the 
Appendix  C  conditions,  and  if  the 


airplane  had  flovrn  into  icing  conditions 
containing  freezing  rain  or  freezing 
drizzle. 

Comment  43.  Request  To  Remove 
Limitation  to  Immediately  Exit  Freezing 
Rain/Freezing  Drizzle 

Saab  requests  that  the  FAA  remove  a 
sentence  from  paragraph  (a)(1)  of  ffce 
proposals  that  requires  the  pilot  to 
immediately  exit  freezing  rain  or 
freezing  drizzle  conditions  by  changing 
altitude  or  course.  This  commenter 
points  out  that  the  first  limitation 
contained  in  the  proposal  for  Saab 
airplanes  ("Flight  in  meteorological 
conditions  described  as  freezing  rain  or 
freezing  drizzle,  as  determined  by  the 
following  visual  cues,  is 
prohibited  .  .  .")  already  prohibits 
flight  in  these  conditions,  and  the  pilot 
should  respond  accordingly.  Raytheon 
believes  a  conflict  exists  between  using 
observations  of  ice  accretion,  as 
required  by  paragraph  (a)(1)  of  the 
proposed  rules,  and  the 
"determination"  of  certain 
meteorological  conditions. 

The  FAA  concurs  partially.  The  FAA 
does  not  agree  that  the  sentence 
discussed  by  Saab  should  be  removed 
from  paragraph  (a)(1)  of  the  final  rules. 
As  explained  previously,  the  first 
limitation  in  paragraph  (a)(1)  of  the  final 
rules  has  been  revised  to  read:  "During 
flight,  severe  icing  conditions  that 
exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of 
these  visual  cues  exist,  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  facilitate  a  route  or  an 
altitude  change  to  exit  the  idng 
conditions."  (This  wording  is  slightly 
different  in  the  final  rule  for 
Aerospatiale  airplanes  because  only  one 
visual  cue  is  provided.)  The  FAA  finds 
that  this  revision  to  the  final  rules 
addresses  the  commenters'  concerns 
with  regard  to  the  proposed  limitations. 

One  commenter  poses  various 
questions  concerning  the  last  sentence 
of  the  first  instruction  listed  in  the 
procedures  for  exiting  the  freezing  rain/ 
freezing  drizzle  environment  in 
paragraph  (a)(2)  of  the  proposals.  (That 
sentence  reads  as  follows:  "Asking  for 
priority  to  leave  the  area  is  fully 
justified  under  these  conditions.") 
—What  does  the  term  "priority"  provide 
a  pilot  when  asking  for  priority  to 
leave  icing  conditions? 
— ^What  if  there  were  three  simultaneous 

requests  for  "priority?" 
—What  Air  Traffic  Control  procedures 
exist  for  treating  an  immediate  request 
for  "priority?" 
—Where  is  the  term  "priority"  defined? 


The  commenter  states  that  confusion 
over  terms  that  have  not  been  defined 
clearly  by  the  FAA  has  partially  resulted 
in  accidents  and  incidents.  However, 
the  commenter  does  not  cite  a  specific 
case  in  which  this  occurred. 

The  FAA  has  re-examined  the  last 
sentence  of  the  first  instruction  listed  in 
the  procedxires  for  exiting  the  freezing 
rain/freezing  drizzle  environment  in 
paragraph  (a)(2)  of  the  proposals.  The 
FAA  has  reconsidered  use  of  the  term 
"priority."  The  FAA  finds  that  more 
appropriate  language  that  would  be 
understood  clearly  by  the  flight  crew 
and  Mt  Traffic  Controllers  ^ould  be 
used  in  that  instruction.  Existing 
training  for  flight  crews  and  Air  Traffic 
Controllers  addresses  priority  handling 
of  airplanes.  However,  the  FAA  will 
issue  additional  information  for  Air 
Traffic  Controllers  to  further  clarify 
priority  handling  of  airplanes  in  severe 
idng  conditions.  The  FAA  finds  that  the 
limitations  specified  in  paragraph  (a)(1) 
of  the  final  rules  will  result  in  the  pilot 
taking  appropriate  steps  to  exit  the  idng 
conditions.  Therefore,  the  FAA  finds 
that  the  sentence  questioned  by  the 
commenter  may  be  removed  from  the 
final  rules  without  affecting  safety. 
Accordingly,  the  FAA  has  removed  that 
sentence  bom  the  final  rules. 

Additionally,  in  order  to  use 
terminology  in  the  procedures  for 
exiting  the  severe  idng  environment 
that  is  consistent  with  the  terminology 
used  in  the  revised  limitation  and  to 
simpUfy  certain  language,  the  FAA  has 
revised  the  first  instruction  of  the 
procedures.  The  revised  instruction 
reads  as  follows:  "Immediately  request 
priority  handling  from  Air  Traffic 
Control  to  facilitate  a  route  or  an 
altitude  change  to  exit  the  idng 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more 

severe  than  those  for  which  the  airplane 

has  been  certificated." 

Comment  44.  Request  To  Change  the 
Note  Concerning  the  Autopilot 

One  commenter,  ATR,  requests  that 
the  FAA  revise  the  second  note  in 
paragraph  (a)(1)  of  the  proposal  for 
Aerospatiale  airplanes.  As  proposed, 
ATR  believes  the  last  sentence  of  the 
note  is  too  restrirtive.  ATR  proposes  the 
following:  "The  autopilot  may  mask 
tactile  cues  . . .  characteristics. 
Therefore,  when  any  ice  is  visible  on  the 
airplane,  the  pilot  should  consider 
flying  manually  for  short  periods  in 
order  to  check  the  absence  of  any 

anomaly." 

Two  commenters  request  that  the 
F/WV  remove  a  similar  note  concerning 
the  autopilot  from  the  proposals  for 
airplanes  other  than  Aerospatiale 
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mcxlels.  One  of  the  commenters,  JAL, 
states  that  the  note  contains  advisory 
information  and  should  not  appear  in 
the  Limitations  Section  of  an  AFM. 

The  FAA  concurs  with  ATR's 
comment  that  the  last  sentence  of  the 
note  is  too  restrictive;  that  sentence  has 
been  removed  from  the  final  rules  for  all 
airplanes.  However,  the  FAA  does  not 
agree  with  JAL's  contention  that  the 
explanation  of  the  relationship  between 
the  autopilot  and  the  masking  of  tactile 
cues  is  inappropriate  for  insertion  in  the 
Limitations  Section  of  an  AFM.  On  the 
contrary,  the  FAA  finds  that  inclusion 
of  such  information  will  increase  the 
level  of  understanding  and, 
consequently,  will  increase  the  level  of 
safety. 

In  light  of  this,  the  FAA  finds  that  the 
note  may  be  removed  from  paragraph 
(a)(1)  of  the  final  rules  for  all  airplanes; 
however,  the  information  contained  in 
the  first  sentence  of  that  note  has  been 
combined  with  the  autopilot  limitation 
in  paragraph  (a)(1)  of  the  final  rules.  The 
final  rules  have  been  revised 
accordingly. 

Comment  45.  Requests  To  Remove 
Autopilot  Limitation 

Saab  requests  that  the  FAA  revise  the 
second  limitation  that  appears  in 
paragraph  (a)(1)  of  the  proposal  for  Saab 
airplanes.  As  proposed,  this  limitation 
indicates  that  use  of  the  autopilot  is 
prohibited  when  any  ice  is  observed 
forming  aft  of  the  protected  surfaces  of 
the  wing,  or  when  unusual  lateral  trim 
requirements  or  autopilot  trim  warnings 
are  encountered.  Saab  asks  that  this 
autopilot  limitation  be  modified  to  take 
into  consideration  the  autopilot  system 
design  on  these  airplanes,  which 
provides  out-of-trim  warnings; 
therefore,  the  autopilot  can  be  used  up 
to  the  point  where  a  warning  is 
triggered.  Saab  adds  that  the  triggering 
point  is  early  enough  for  the  warning  to 
be  taken,  should  the  reason  be  ice  build- 
up beyond  the  protected  surfaces. 
Additionally,  there  is  no  automatic 
disconnect  if  the  autopilot  servo  reaches 
its  limit  torque,  which  would  prevent 
any  surprise  to  the  pilot  during  an  out- 
of-trim  condition. 

Another  commenter,  EMBRAER, 
requests  that  use  of  the  autopilot  not  be 
limited  for  EMBRAER  Model  EMB-120 
series  airplanes.  The  commenter  states 
that  night  tests  have  demonstrated  the 
safe  ability  of  these  airplanes  to  depart 
a  fieezing  rain/freezing  drizzle 
condition  with  the  autopilot  on. 

Raytheon  also  objects  to  the  autopilot 
limitation.  Raytheon  suggests  that  a 
better  approach  is  to  inform  the  pilots 
of  the  nature  of  ice  accretion,  and  then 
let  the  pilots  decide  when  to  use  the 


autopilot.  The  commenter  believes  that 
prohibiting  use  of  the  autopilot  when 
any  ice  is  observed  aft  of  the  protected 
surfaces  of  the  wing  is  a  rigid 
requirement  that  takes  away  a  valuable 
aid  to  the  flight  crew  when  it  may  be 
needed  most.  Raytheon  states  that  there 
is  no>vidence  that  the  autopilots  on 
Beech  aircraft  would  mask  an  icing 
related  control  problem.  The  commenter 
points  out  that  tests  on  those  aircraft 
disclosed  no  icing  related  control 
problem  to  mask.  The  commenter  adds 
that  trying  to  anticipate  every  situation 
with  an  absolute  prohibition  may  lead 
to  other  unsafe  conditions. 

The  FAA  does  not  concur  that  the 
autopilot  limitation  should  be  modified 
or  removed  from  the  AD's  for  any  of  the 
affected  airplanes.  The  limited  amount 
of  time  the  pilot  is  using  manual 
controls  instead  of  the  autopilot  would 
not  result  in  an  unsafe  condition.  In 
normal  operational  environments  and 
conditions,  the  autopilot  is  a  valuable 
aid  that  reduces  the  workload  of  the 
flight  crew.  However,  under  abnormal 
conditions  (ice  aft  of  the  protected 
surfaces,  unusual  lateral  trim,  or 
autopilot  trim  warnings),  the  autopilot 
will  mask  the  build-up  of  large  or 
unusual  control  forces  in  one  or  more 
axes.  Therefore,  for  the  short  period  of 
time  necessary  to  exit  severe  icing 
conditions,  the  safest  course  of  action 
would  be  manual  pilot  control.  Even  if 
an  autopilot  does  not  automatically 
disconnect,  the  pilot  may  choose  to 
disconnect  the  autopilot  and  could  then 
be  faced  unexfiectedly  with  unusual 
control  forces.  These  reasons  also  still 
hold  true  with  airplanes  that  have  been 
flight  tested  with  the  ice  shapes. 

Since  the  issuance  of  the  proposed 
rules,  the  FAA  has  re-examined  the 
autopilot  limitation  specified  in 
paragraph  (a)(1)  of  the  proposals.  The 
FAA  recognizes  that  clarification  is 
necessary  with  regard  to  its  intent 
concerning  that  limitation.  That 
limitation,  as  specified  in  the  proposals, 
states  that  use  of  the  autopilot  is 
prohibited  when  any  ice  is  observed 
forming  aft  of  the  protected  surfaces  of 
the  wing,  or  when  unusual  lateral  trim 
requirements  or  autopilot  trim  warnings 
are  encountered.  However,  the  FAA's 
intent  concerning  that  limitation  is  that 
the  autopilot  be  disconnected  when  the 
flight  crew  observes  any  of  the  visual 
cues  identified  in  paragraph  (a)(1)  of  the 
AD's.  The  need  to  disconnect  the 
autopilot  arises  when  an  amount  of  ice 
accumulates  that  indicates  the  limits  of 
the  ice  protection  equipment  have  been 
exceeded,  regardless  of  the  means  by 
which  the  flight  crew  becomes  aware  of 
the  accumulation  of  ice. 


Additionally,  the  FAA  acknowledges 
that  the  autopilot  limitation,  as 
proposed,  could  be  misinterpreted  to 
mean  that  the  autopilot  must  be 
disengaged  when  unusual  lateral  trim  or 
autopilot  trim  warnings  are 
encountered,  regardless  of  whether  the 
airplane  is  in  icing  conditions. 
However,  the  FAA  only  intended  that 
the  autopilot  limitation  apply  while  the 
airplane  is  in  icing  conditions. 

In  light  of  this,  the  FAA  has 
determined  that  the  autopilot  limitation 
contained  in  paragraph  (a)(1)  of  the  final 
rules  must  be  revised.  The  FAA  has 
changed  that  limitation  to  read  as 
follows:  "Since  the  autopilot  may  mask 
tactile  cues  that  indicate  adverse 
changes  in  handling  characteristics,  use 
of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist, 
or  when  imusual  lateral  trim 
requirements  or  autopilot  trim  warnings 
are  encountered  while  the  airplane  is  in 
icing  conditions."  (This  wording  is 
slightly  diflierent  in  the  final  rule  for 
Aerospatiale  airplanes  because  only  one 
visual  cue  is  provided.)  This  revision 
more  accurately  reflects  the  FAA's 
intent  and  is,  therefore,  a  logical 
outgrowth  of  the  proposed  rules. 

Comment  46.  Request  To  Insert 
Procedures  in  Limitations  or  Abnormal 
Procedures  Section  of  AFM 

One  commenter  suggests  that 
operations  in  icing  conditions  that 
exceed  the  capability  of  the  airplane 
should  be  described  in  the  Limitations 
or  Abnormal  Procedures  Section  of  the 
AFM,  rather  than  in  the  Normal 
Procedures  Section,  as  specified  in 
paragraph  (a)(2)  of  the  proposals. 

The  FAA  concurs  partially.  The  FAA 
agrees  that  the  Abnormal  Procedures 
Section  may  be  an  appropriate  location 
for  the  procedures  for  exiting  severe 
icing  conditions.  However,  the  FAA 
does  not  agree  that  such  operational 
procedures  should  appear  in  the 
Limitations  Section  of  the  AFM  since 
such  procedures  are  npt  limitations. 
Additionally,  upon  further  review,  the 
FAA  finds  that  AFM's  may  have  neither 
an  Abnormal  Procedures  nor  a  Normal 
Procediues  Section.  Consequently,  to 
provide  operators  with  flexibility  as  to 
where  the  procedures  specified  in 
paragraph  (a)(2)  should  be  incorporated 
in  the  AFM,  that  paragraph  has  been 
revised  to  require  that  the  "Procedures" 
Section  of  the  AFM  be  revised.  This 
means  that  the  procedures  may  be 
inserted  in  the  "Normal  Procedures," 
"Abnormal  Procedures,"  or  other 
"Procedures"  Section  of  the  AFM,  as 
appropriate. 


Comment  47.  Request  To  Remove 
Duplicate  Visual  Cues 

Two  commenters  indicate  that  certain 
visual  cues  specified  in  paragraph  (a)(2) 
of  the  proposals  are  duplicated  in  the 
"Warning"  that  is  also  contained  in  that 
paragraph.  One  commenter  states  that 
the  duplication  of  text  reduces  the 
impact  of  the  message.  Another 
commenter  questions  whether  the  visual 
cues  and  procedures  for  exiting  the 
icing  environment  are  intended  to  be 
part  of  the  AFM  material.  The  FAA 
infers  from  these  remarks  that  the 
commenters  request  that  duplicate  text 
be  removed. 

Transport  Canada  Aviation  requests 
that  the  "Warning"  be  removed  because 
indications  of  the  possible  hazard  are 
progressive  and  may  not  necessarily 
require  immediate  action  from  the  pilot. 
The  commenter  suggests  that  renaming 
this  as  a  "Caution"  may  be  more 
appropriate. 

The  FAA  concurs  partially.  The  FAA 
agrees  that  duplicate  text  should  be 
removed  from  the  "Warning"  section 
that  appeared  in  the  proposals.  The 
FAA  finds  that  only  one  unique 
instruction  appears  in  the  "Warning"  in 
paragraph  (a)(2)  of  the  proposals:  "If  the 
flaps  are  extended,  do  not  retract  them 
until  the  airframe  is  clear  of  ice." 
Therefore,  the  FAA  has  added  that 
instruction  to  the  procedures  for  exiting 
the  severe  icing  environment  in 
paragraph  (a)(2)  of  the  AD's.  The 
remainder  of  the  "Warning"  section  that 
appeared  in  the  proposals  has  been 
removed  from  the  final  rules. 

Comment  48.  Request  for  Revision  to 
Instruction  for  Flaps  Extension 

Saab  requests  that  the  FAA  revise  an 
instruction  contained  in  the  procedures 
for  exiting  the  freezing  rain/ freezing 
drizzle  environment  in  paragraph  (a)(2) 
of  the  proposals.  That  instruction 
indicates  to  "Avoid  extending  flaps 
during  extended  operation  in  icing 
conditions  *  *   *."  Saab  suggests  the 
following:  "Do  not  extend  flaps  when 
holding  in  conditions  where  ice  is 
accreting  on  the  airframe."  Further,  the 
commenter  asks  that  this  instruction  be 
inserted  as  a  "caution"  in  the 
Limitations  Section  of  the  AFM,  rather 
than  into  the  Normal  Procedures 
Section,  as  specified  in  the  proposed 
rule.  Saab  believes  that  it  is  imperative 
that  the  flaps  not  be  extended  in  such 
cases.  Inserting  the  instruction  into  the 
Limitations  Section,  rather  than  the 
Normal  Procedures  Section,  would  add 
strength  to  the  requirement. 

Another  commenter  states  that  this 
same  instruction  appears  to  be  in 
conflict  with  previously  approved  AFM 


revisions  which  state.  "Sustained  flight 
in  icing  conditions  is  prohibited  with 
flaps  extended."  However,  the 
commenter  does  not  provide  a 
suggestion  for  rewording  this 
instruction. 

The  FAA  concurs  that  the  procedures 
related  to  extension  of  the  flaps  can  be 
reworded  somewhat.  For  clarification 
purposes,  the  FAA  has  replaced  the 
word  "avoid"  with  "do  not"  in  that 
procedure  in  paragraph  (a)(2)  of  the 
final  rules.  This  revision  eliminates  the 
conflict  discussed  by  the  second 
commenter.  However,  the  FAA  does  not 
agree  that  revising  the  remainder  of  the 
instruction,  as  suggested  by  Saab, 
provides  any  additional  clarification. 

The  FAA  agrees  that  inserting  the 
revised  wording  in  the  Limitations 
Section  of  the  AFM,  rather  than  in  the 
Normal  Procedures  Section,  would  be 
acceptable;  however,  this  would  expand 
the  scope  of  the  originally  proposed 
rules  and  would  necessitate  reopening 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment.  In  light  of  the  time  required 
to  complete  the  rulemaking  process  in 
advance  of  the  upcoming  icing  season 
and  in  consideration  of  the  safety  issues 
addressed  by  these  final  rules,  the  FAA 
finds  that  the  AD's  should  be  issued 
without  additional  delay.  However,  the 
FAA  would  consider  a  request  for 
approval  of  an  alternative  method  of 
compliance,  in  accordance  with  the 
provisions  of  this  AD,  to  include  this 
information  in  the  Limitations  Section 
of  an  operator's  AFM. 

Transport  Canada  Aviation  requests 
that  this  instruction  be  revised  to  read 
as  follows:  "Do  not  extend  flaps  during 
operation  in  icing  conditions,  except  for 
approach  and  landing.  Operation  with 
flaps  extended  will  result  in  a  reduced 
wingangle-of-attack  with  the  possibility 
of  ice  forming  on  the  upper  surface 
further  aft  on  the  wing  than  normal, 
possibly  aft  of  the  protected  area." 

The  FAA  conciu^  partially.  The  FAA 
does  not  concur  with  the  commenter's 
suggested  rewording  to  limit  use  of  the 
flaps  in  all  operation  in  icing  conditions 
except  approach  and  landing.  The 
wording  proposed  in  the  AD's  would 
affect  use  of  the  flaps  only  during 
extended  operation  in  icing  conditions. 
The  FAA  finds  that  an  amount  of  ice 
sufficient  to  cause  control  problems  is 
more  likely  to  acciunulate  during 
prolonged  operations  in  icing 
conditions.  Further,  the  FAA  does  not 
concur  that  the  words  "operation  of  the 
flaps  can  result  in  a  reduced  angle-of- 
attack  •  •  *"  should  be  changed  to 
"operation  of  the  flaps  will  result  in  a 
reduced  angle-of-attack  *  *  *"  in  this 
instruction.  Operation  with  flaps 


extended  does  not  always  result  in  a 
reduced  angle-of-attack.  For  instance, 
during  extension  of  the  flaps  while  the 
airplane  is  slowing,  the  angle-of-attack 
will  increase. 

The  FAA  concurs  with  the  suggestion 
to  include  the  words  "the  possibility  of 
ice  forming  on  the  upper  surface  further 
aft  *  *   •"  The  FAA  acknowledges  that 
under  certain  conditions  the  droplets 
will  not  impinge  further  aft  with  a 
reduced  angle-of-attack.  The  final  rules  . 
have  been  revised  to  add  the  words 
suggested  by  the  commenter  to  the  sixth 
instruction  specified  in  the  procedures 
for  exiting  the  severe  icing  environment 
contained  in  paragraph  (a)(2)  of  the 
AD's.  That  revised  instruction  reads  as 
follows:  "Do  not  extend  flaps  •  •  • 
with  the  possibility  of  ice  forming  on 
the  upper  surface  *  *  *" 

Comment  49.  Requests  To  Revise 
"Caution  "  Paragraph 

One  commenter  asks  that  the  heading, 
"Caution,"  which  appears  in  paragraph 
(a)(2)  of  the  proposals,  be  renamed 
"Warning"  because  this  section  is 
intended  to  prevent  loss  of  life  or  injury. 
Transport  Canada  Aviation  requests  that 
the  "Caution"  section  be  changed  to  a 
note.  The  commenter  provides  no 
justification. 

The  FAA  concurs  partially.  The  FAA 
does  not  concur  that  the  "Caution" 
should  be  changed  to  a  note  because 
this  section  is  intended  to  prevent  loss 
of  life  or  injury.  In  light  of  this,  the  FAA 
concurs  with  the  commenter's  request  to 
rename  the  "Caution"  section 
"Warning."  The  FAA  finds  that 
"Warning"  is  a  stronger  term  and  would 
be  a  more  appropriate  heading  for  the 
paragraph  in  question.  Additionally,  the 
FAA  finds  that  the  "Warning  "  provides 
advisory  information  that  should 
precede  the  first  limitation  in  paragraph 
(a)(1)  of  the  AD's.  Accordingly,  the  FAA 
has  revised  the  heading  "Caution"  to 
"Warning"  in  the  final  rules.  In 
addition,  the  "Warning"  has  been 
placed  at  the  beginning  of  {paragraph 
(a)(1)  of  the  final  rules.  The  FAA  has 
determined  that  including  this 
information  in  the  Limitations  Section 
of  the  AFM  will  not  impose  an 
additional  burden  on  any  operator, 
since  it  is  informational  only  and  does 
not  necessitate  providing  an  additional 
opportimity  for  public  comment. 

Additionally,  the  commenter  notes 
that  an  undefined  term,  "extreme."  is 
used  in  a  sentence  in  the  "Caution" 
paragraph  of  the  proposals,  as  follows: 
"Fhght  in  freezing  rain,  freezing  drizzle, 
or  mixed  icing  conditions  (supercooled 
liquid  water  and  ice  cr'stals)  may  result 
in  extreme  ice  build-up  on  protected 
surfaces  •  •  *"  The  FAA  infers  from 
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thi.s  remark  that  the  commenter asks 
that  the  word  "extreme"  be  removed 
from  the  "Caution"  paragraph. 

The  FAA  concurs.  The  FAA  finds  that 
removing  the  word  "extreme"  would 
not  change  the  intent  of  the  sentence 
and  may  eliminate  confusion.  The  word 
"extreme"  has  been  removed  from  this 
section  of  the  final  rule.  In  addition,  for 
clarification  purposes,  the  FAA  has 
revised  the  first  sentence  of  the 
.proposed  "Caution"  from  "Severe  icing 
comprises  environmental  conditions 
*   *  *"  to  "Severe  icing  may  result  from 
environmental  conditions  *   *   *" 

Comment  50.  Request  To  Remove  Visual 
Cues:  Identification  of  Freezing  Rain/ 
Freezing  Drizzle 

One  commenter  indicates  that  the 
cues  provided  in  paragraph  (a)(2)  of  the 
proposals  for  identifying  freezing  rain/ 
freezing  drizzle  conditions  are 
duplicated  in  material  that  appears  in 
paragraph  (a)(1)  of  the  proposals.  The 
FAA  infers  from  this  remark  that  the 
commenter  requests  that  duplicative 
wording  be  removed  from  paragraph 
(a)(2)  of  the  proposed  rules. 
,    The  FAA  concurs.  The  FAA  finds  that 
the  section  entitled  "The  following  shall 
be  used  to  identify  freezing  rain/freezing 
drizzle  icing  conditions"  is  duplicated 
in  material  that  appears  in  paragraph 
(a)(1),  and  does  not  enhance  the 
effectiveness  of  the  AD's.  Therefore,  that 
section  has  been  removed  from 
paragraph  (a)(2)  of  the  final  rules  for  all 
airplanes  other  than  Aerospatiale  Model 
ATR-42  and  ATR-72  series  airplanes. 

Paragraph  (a)(1)  of  the  proposals  for 
Aerospatiale  airplanes  specified 
secondary  indications  for  identifying 
possible  freezing  rain/freezing  drizzle 
conditions.  The  FAA  recognizes  that  the 
flight  crew  could  have  interpreted  that 
paragraph  to  mean  that  if  the  secondary 
indicators  were  observed,  the  airplane 
must  be  flown  clear  of  the  severe  icing 
conditions.  However,  the  FAA's  intent 
is  that  the  flight  crew  must  immediately 
request  priority  handling  to  exit  the 
icing  conditions  only  when  the  visual 
cue  (ice  on  the  side  window)  specified 
in  paragraph  (a)(1)  of  the  AD  is 
observed. 

Accordingly,  the  FAA  has  deleted  the 
secondary  indications  of  possible  severe 
icing  conditions  from  paragraph  (a)(1)  of 
the  final  rule  for  Aerospatiale  airplanes. 
In  addition,  the  FAA  has  removed  the 
visual  cue  (ice  on  the  side  window) 
from  paragraph  (a)(2)  of  the  final  rule. 
The  FAA  has  retitled  the  section 
containing  the  secondary  indications  of 
possible  severe  icing  as  follows:  "The 
following  may  be  used  as  secondary 
indications  of  severe  icing  conditions." 
Further,  the  last  two  secondary 


indicators  contained  in  that  section  are 
specified  in  the  final  rule  in  a  section 
titled:  "The  following  weather 
conditions  may  be  conducive  to  severe 
in-flight  icing."  (This  change  is 
explained  further  in  Comment  51 
below.) 

Comment  51.  Request  To  Remove  Visual 
Cues:  Identification  of  Possible  Freezing 
Rain/Freezing  Drizzle 

One  commenter  states  that  the  word 
"may"  in  the  following  title,  which 
appears  in  paragraph  (a)(2)  of  the 
proposals,  is  confusing:  "The  following 
may  be  used  to  identify  possible 
freezing  rain/iireezing  drizzle 
conditions."  The  commenter  indicates 
that  AFM  procedures  should  provide  a 
clear  sequence  of  steps  that  must  be 
followed  and  that  such  procedures 
should  be  explicit;  general  advice, 
regardless  of  how  prudent,  should  be 
published  elsewhere.  The  FAA  infers 
from  this  remark  that  the  commenter 
asks  that  the  cues  that  appear  under  this 
section  be  deleted. 

The  FAA  does  not  concur  that  this 
section  should  be  removed.  The  cues 
provided  for  identification  of  possible 
severe  icing  conditions  will  alert  the 
pilot  to  the  possibility  that  unusual  ice 
accretion  may  develop.  The  FAA  finds 
that  the  level  of  detail  provided  in  the 
final  rules  will  increase  the  level  of  pilot 
awareness  and.  consequently,  will 
increase  the  level  of  safety  over  that 
which  exists  currently.  Therefore,  the 
FAA  has  determined  that  it  is 
appropriate  to  incorporate  this  section 
in  the  AFM. 

However,  the  FAA  finds  that 
clarification  is  necessary  with  regard  to 
the  title  of  this  section.  The  FAA  finds 
that  operators  may  misinterpret  that 
title.-as  proposed,  to  mean  that  this 
section  contains  visual  cues  that  should 
be  used  to  identify  possible  severe  icing 
conditions  prior  to  takeoff,  dispatch,  or 
release  while  the  airplane  is  on  the 
ground.  Additionally,  the  FAA  finds 
that  confusion  could  result  in 
differentiating  between  the  weather 
conditions  specified  in  this  section  and 
the  visual  cues  provided  in  paragraph 
(a)(1)  of  the  AD's.  For  clarification 
purposes,  the  FAA  has  revised  the  title 
of  this  section  to  read  as  follows:  "The 
following  weather  conditions  may  be 
conducive  to  severe  in-flight  icing." 

Comment  52.  Request  To  Revise  Air 
Temperature  References 

Transport  Canada  Aviation  states  that 
ambient  temperature  is  indicated  as 
static  air  temperature  (SAT),  rather  than 
outside  air  temperature  (OAT),  for  de 
Havilland  Model  DHC-8  series 
airplanes.  The  FAA  infers  from  this 


remark  the  commenter  requests  that  the 
ambient  temperature  that  appears  in  the 
weather  conditions  specified  in 
paragraph  (a)(2)  of  the  proposals  be 
expressed  as  SAT  for  those  airplanes. 

The  FAA  does  not  concur.  The  FAA 
does  not  intend  to  specify  which 
specific  indicator  in  the  cockpit  a  pilot 
should  use  to  determine  the  ambient  air 
temperature.  The  FAA  intends  that  the 
pilot  use  whatever  means  necessary  to 
determine  ambient  air  temperature. 

However,  since  airplanes  may  have 
indicators  other  than  OAT,  the  FAA  has 
replaced  the  words  "outside  air 
temperature"  with  "ambient  air 
temperature"  in  the  weather  conditions, 
and  in  the  procedures  for  exiting  the 
severe  icing  environment,  specified  in 
paragraph  (a)(2)  of  these  final  rules  to 
eliminate  confusion  concerning  the 
need  for  a  specific  type  of  indicator. 

In  addition,  the  FAA  has  re-examined 
the  ambient  temperature  of  +5  degrees 
Celsius  that  is  specified  in  paragraph 
(a)(2)  of  the  proposals.  The  FAA  has 
determined  that  this  temperature  is  too 
high  to  be  used  as  a  reliable  indication 
of  whether  severe  icing  conditions  may 
exist  during  flight.  The  FAA  finds  that 
0  degrees  Celsius  is  a  more  appropriate 
indication.  The  FAA  has  revised 
paragraph  (a)(2)  of  the  final  rules  for  all 
airplanes  accordingly. 

Comment  53.  Request  To  Replace 
Reference  to  Droplets  that  Splash  or 
Splatter 

JAL  requests  that  the  weather 
condition  that  pertains  to  "droplets  that 
splash  or  splatter"  be  removed  from 
paragraph  (a)(2)  of  the  proposals.  JAL 
believes  that  this  weather  condition 
places  too  much  emphasis  on  subjective 
judgment.  JAL  states  that  normal  rain 
conditions  will  contain  droplets  that 
splash  or  splatter  upon  impact  with  the 
windshield.  JAL  indicates  that 
information  included  in  its  existing 
AFM  revisions,  specified  as  follows, 
adequately  addresses  the  issue: 
"Prolonged  operation  in  altitude  bands 
where  temperatures  are  near  freezing 
and  heavy  moisture  is  visible  on  the 
windscreen  should  be  avoided." 

The  FAA  does  not  concur  that  this 
weather  condition  should  be  removed 
from  the  AD's.  This  weather  condition 
must  be  used  in  conjunction  with  the 
temperature  specified  as  a  means  of 
identifying  severe  in-flight  icing 
conditions.  The  weather  condition  also 
will  alert  the  pilot  to  the  possibility  that 
unusual  ice  accretion  may  develop.  The 
FAA  finds  that  the  AFM  information 
submitted  by  JAL  does  not  provide  an 
equivalent  alert  to  the  pilot. 


Comment  54.  Request  To  Revise 
Procedures  for  Exiting  Freezing  Rain/ 
Freezing  Drizzle 

JAL  requests  that  the  procedures  for 
exiting  freezing  rain/ freezing  drizzle 
specified  in  paragraph  (a)(2)  of  the 
proposals  be  restricted  to  essential 
instructions  that  the  flight  crew  must 
follow.  JAL  contends  that  the 
procedures  contained  in  the  proposals 
are  not  written  in  the  appropriate  format 
for  AFM  procedures,  but  are  more 
representative  of  advisory  material.  JAL 
also  states  that  the  current  FAA- 
approved  AFM  procedures  for  exiting 
fi-eezing  rain/freezing  drizzle  already 
provide  this  essential  information  and 
conform  to  the  existing  style  of  the 
AFM's.  Transport  Canada  Aviation 
requests  that  Uie  first  instruction  in 
these  procedures  be  revised  to  state 
only:  "Exit  the  freezing  rain  or  freezing 
drizzle  conditions  immediately."  The 
commenter  also  requests  clarification  of 
the  terms  "extended  exposure,"  as  used 
in  that  instruction. 

The  FAA  concurs  partially.  The  FAA 
has  reviewed  the  procedures  for  exiting 
the  severe  icing  environment  and  finds 
that  two  of  the  instructions  contained  in 
those  procedures  do  not  require  the 
level  of  detail  provided  in  the  proposed 
rules.  The  FAA  finds  that  the 
information  concerning  masking  of 
control  system  forces  is  already 
provided  in  the  Limitations  Section  of 
the  AFM.  Therefore,  the  FAA  has 
revised  the  third  instruction  of  those 
procedures  to  read  as  follows:  "Do  not 
engage  the  autopilot."  Additionally,  the 
FAA  has  determined  that  the  flight  crew 
need  not  be  provided  with  instructions 
for  reducing  the  angle-of-attack  because 
instructions  such  as  this  are  considered 
to  be  basic  airmanship.  Accordingly,  the 
FAA  has  revised  the  fifth  instruction  in 
the  procedures  for  exiting  the  severe 
icing  environment  to  specify  only 
information  that  is  essential  for  the 
flight  crew.  The  revised  instruction 
reads  as  follows:  "If  an  imusual  roll 
response  . . .  reduce  the  angle-of-attack." 
The  FAA  finds  that,  for  the  remainder 
of  the  procedures  for  exiting,  the 
additional  level  of  details  provided  in 
the  final  rules  will  increase  the  level  of 
understanding  and,  consequently,  will 
increase  the  level  of  safety  over  that 
which  exists  currently.  The  FAA  finds 
that  these  procedures  are  appropriate  for 
insertion  in  the  AFM's. 

Regarding  the  terms  "extended 
exposure,"  the  intent  of  that  instruction 
is  to  advise  the  flight  crew  that  exiting 
the  severe  icing  conditions  will 
minimize  the  exposure  to  flight 
conditions  outside  those  for  which  the 
airplane  has  been  certificated.  The  FAA 


finds  that  remaining  in  such  conditions 
for  a  prolonged  period  may  result  in 
accumulating  an  amount  of  ice 
sufficient  to  cause  control  problems. 
The  phrase  "to  avoid  extended 
exposure*  is  only  intended  to  explain  to 
the  flight  crew  why  severe  icing 
conditions  should  be  exited 
immediately. 

Raytheon  questions  the  necessity  to 
tell  a  commercial  pilot  not  to  make  any 
abrupt  or  excessive  maneuvers  if  the 
aircraft  is  in  the  position  of  having 
control  difficulties.  This  instruction 
appears  under  the  heading  "Procedures 
for  exiting  the  freezing  rain/freezing 
drizzle  environment,"  which  appears  in 
paragraph  (a)(2)  of  the  proposals.  The 
commenter  contends  that  this  is  a 
training  issue  and  is  not  appropriate  for 
AFM  procedures.  The  FAA  infers  from 
the  commenter's  remark  that  the 
commenter  requests  that  these 
instructions  be  eliminated  from  the 
proposed  rules. 

Tne  FAA  does  not  concur.  The  FAA 
has  determined  that  such  instructions 
provide  beneficial  guidance  to  the  flight 
crew,  which  will  enhance  the  safety  of 
the  aircraft. 

Saab  requests  that  the  FAA  revise  one 
of  the  instructions  specified  in  the 
procedures  for  exiting  freezing  rain/ 
freezing  drizzle  specified  in  the 
proposals.  The  instruction  states  that  if 
an  unusual  roll  response  or 
uncommanded  control  moffement  is 
observed,  the  angle-of-attack  should  be 
reduced  by  increasing  the  airspeed  or 
rolling  the  wings  level  (if  in  a  turn),  and 
applying  additional  power,  if  needed. 
Saab  suggests  that  this  instruction  be 
revised  to  include  the  word  "aileron"  in 
the  reference  to  uncommanded  control 
movement.  Saab  states  further  that  in 
the  case  of  wing  ice  beyond  the 
protected  surfaces,  the  application  of 
power  may  be  appropriate  to  increase 
airspeed/improve  airflow.  However,  if 
ice  has  accrued  on  the  wings  beyond  the 
protected  surfaces,  there  is  a  possibility 
that  there  also  is  ice  on  the  horizontal 
stabilizers.  In  this  case,  a  sudden  burst 
of  power  may  be  detrimental.  An 
uncommanded  pitch  control  movement 
is  indicative  of  tail  ice.  which  normally 
calls  for  a  different  action,  tmth 
concerning  power  as  well  as  the 
handling  of  flaps,  if  extended.  Another 
commenter,  Transport  Canada  Aviation, 
requests  that  the  same  instruction  he 
revised  to  include  the  word  "lateral"  in 
reference  to  "uncommanded  control 
movement,"  and  to  change  the  phrase 
"or  rolling  wings  level"  to  "and  rolling 
wings  level." 

The  FAA  concurs  partially.  The  FAA 
agrees  that  the  correct  procedures  for 
reducing  the  angle-of-attack  is  to 


increase  the  airspeed  and  roll  the  wings 
level,  if  in  a  turn.  However,  as  explained 
previously,  this  portion  of  the  procedure 
has  been  removed  from  the  final  rules. 
The  FAA  does  not  agree  that  either 
"lateral"  or  "aileron"  should  be  used  to 
specify  the  type  of  uncommanded 
control  movement.  The  FAA  finds  that 
use  of  the  term  "lateral"  may  not  be 
understood  by  the  flight  crew.  The  FAA 
finds  that  including  Ae  word  "aileron" 
may  clarify  which  control  surface  is  of 
concern;  however,  the  FAA  has 
determined  that  use  of  a  more  general 
term,  "roll"  will  correctly  specify  the 
type  of  unconunanded  control 
movement  that  is  of  concern.  The  FAA 
has  revised  the  fifth  instruction  in  the 
procedures  for  exiting  the  severe  icing 
environment  in  paragraph  (a)(2)  of  the 
final  rules  accordingly.  The  revised 
instruction  reads  as  follows:  "If  an 
unusual  roll  response  or  uncommanded 
roll  control  movement  is  observed, 
reduce  the  angle-of-attack." 

In  addition,  the  procedures  for  exiting 
the  freezing  rain/freezing  drizzle 
environment  contained  in  the  proposals 
did  not  specify  to  use  "a  sudden  burst 
of  power"  when  reducing  the  angle-of- 
attack.  Rather,  the  proposed  procedure 
indicates  to  apply  additional  povirer,  if 
needed,  to  provide  the  desired  flight 
path.  However,  as  discussed  previously, 
the  FAA  has  removed  this  reference 
from  the  final  rules.  In  addition,  as 
explained  previously,  the  FAA  has 
revised  the  final  rules  to  add  the  werd 
"roll"  to  describe  the  type  of 
uncommanded  control  movement.  This 
revised  wording  addresses  Saab's 
concern  regarding  increasing  power  for 
a  pitch  anomaly. 

Saab  also  notes  that  this  instruction 
recommends  a  reduction  in  the  angle-of- 
attack  and  application  of  power,  if 
needed.  However,  the  next  instruction 
of  the  procedures  indicates  that 
reducing  the  angle-of-attack  may  cause 
ice  to  build  up  bieyond  the  protected 
areas  of  the  wing.  Saab  concludes  that 
there  is  a  conflict  in  that  the  proposed 
AD  would  require  that  the  angle-of- 
attack  not  be  reduced  or  ice  will  collect 
beyond  the  protected  surfaces;  however, 
the  angle-of-attack  must  be  reduced  if 
there  is  an  unusual  roll  response  or 
uncommanded  control  movement. 

The  FAA  does  not  concur  with  the 
commenter's  contention  that  there  is  a 
conflict  in  the  AD's.  Reducing  the  angle- 
of-attack  by  increasing  airspeed  or 
rolling  the  v/ings  level  (if  in  a  turn),  and 
applying  additional  power,  if  needed,  is 
a  procedure  used  to  exit  severe  icing 
conditions  following  an  unusual  roll 
response  or  uncommanded  roll  control 
movement;  whereas  the  instruction  that 
involves  not  extending  the  flaps  during 
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extended  operation  in  icing  conditions 
is  intended  to  prevent  ice  build-up 
beyond  the  unprotected  surfaces. 

Raytheon  asKS  for  removal  of  the 
instruction  to  reduce  the  angle-of-attack 
and  apply  additional  power,  if  needed, 
in  response  to  an  unusual  roll  response 
or  uncoramanded  control  movement. 
The  commenter  states  that  these  are 
normal  instructions  with  respect  to 
wing  stall  and  are  inappropriate  for 
inclusion  in  an  AFM. 

The  FAA  concurs  partially.  There 
may  not  be  a  stall  warning  associated 
with  uncommanded  control  movements 
in  the  case  of  encounters  with  severe 
icing  conditions.  Since  this  is  not  a 
"normal"  stall,  the  flight  crew  may  not 
recognize  that  normal  stall  recovery 
procedures  should  be  used.  However,  as 
stated  previously,  the  instruction 
referenced  by  the  commenter  has  been 
deleted,  in  part,  from  the  final  rules. 

Raytheon  also  states  that  it  is  not 
appropriate  to  require  contact  with  Air 
Traffic  Control  as  part  of  an  AFM 
procedure  since  this  is  already 
addressed  in  the  Aeronautical 
Information  Manual  and  in  section 
91.183  of  the  Federal  Aviation 
Regulations  (14  CFR  91.183).  The  FAA 
infers  from  this  statement  that  the 
commenter  requests  that  the  instruction 
to  contact  Air  Traffic  Control  should  be 
removed  from  the  procedures  for  exiting 
severe  icing  conditions. 

The  FAA  does  not  concur.  The  FAA 
is  aware  that  this  instruction  is 
contained  in  the  references  provided  by 
the  commenter.  However,  the  FAA  finds 
that  the  importance  of  timely 
dissemination  of  this  instruction 
warrants  its  inclusion  in  the  final  rules. 
Inclusion  of  instructions  of  this  type  is 
not  without  precedent;  for  example, 
similar  information  also  is  specified  in 
certain  AFM's  where  the  forward  look 
windshear  system  is  addressed. 

Comment  55.  Request  To  Revise 
Procedures  for  Exiting  the  Severe  Icing 
Environment:  Include  Airplane-  Specific 
Instructions 

One  commenter  suggests  that  any 
action  that  might  be  necessary  to 
optimize  aircraft  performance  and 
control  in  conditions  of  exceptional 
icing,  and  exit  from  those  conditions, 
should  be  determined  separately  with 
each  manufacturer;  such  procedures 
should  be  contained  in  the  AFM  for 
each  airplane  model.  The  FAA  infers 
from  this  remark  that  the  commenter 
requests  that  the  FAA  revise  the 
procedures  for  exiting  the  severe  icing 
environment  in  each  final  rule  to 
include  airplane-specific  instructions. 

The  FAA  agrees  that  procedures 
obtained  from  each  individual 


manufacturer  should  be  considered  and 
included  in  the  final  rules,  if 
appropriate.  All  manufacturers  have 
been  provided  with  an  opportunity  to 
submit  such  procedures  in  response  to 
the  proposed  rules.  Some  manOfacturers 
requested  changes  to  the  final  rules.  The 
FAJ\  has  revised  the  final  rules  for  those 
requests  that  were  substantiated 
adequately.  Following  issuance  of  the 
final  rules,  the  FAA  would  consider  a 
request  to  include  additional  changes  to 
the  AFM  revisions,  in  accordance  with 
the  provisions  of  these  AO's,  provided 
that  adequate  justification  is  presented 
to  support  such  a  request. 

Comment  56.  Revision  of  Procedures  for 
Exiting  the  Severe  Icing  Environment 

The  FAA  has  re-examined  the  section 
titled  "Procedures  for  exiting  the  severe 
icing  environment"  in  paragraph  (a)(2) 
of  the  proposals.  As  proposed,  that 
section  states  that  if  the  visual  cues  used 
for  identifying  "possible"  freezing  rain 
or  freezing  drizzle  conditions  are 
observed,  the  flight  crew  should  follow 
the  procedures  specified  for  exiting 
those  conditions.  The  FAA  did  not 
intend  that  the  flight  crew  use  the 
procedures  for  exiting  the  severe  icing 
environment  when  the  weather 
conditions  specified  in  paragraph  (a)(2) 
of  these  AD's  are  observed.  The  FAA's 
intent  is  that  the  flight  crew  use  those 
procedures  only  when  the  visual  cues 
identified  inihe  Limitations  Section  of 
the  AFM  are  observed. 

In  order  to  eliminate  any  confusion, 
the  FAA  has  revised  the  last  sentence  of 
the  first  paragraph  in  the  procedures  for 
exiting  the  severe  icing  environment. 
The  FAA  has  removed  the  word 
"possible"  from  that  sentence,  and  has 
added  clarification  that  the  visual  cues 
are  specified  in  the  Limitations  Section 
of  the  AFM.  The  revised  sentence  reads 
as  follows:  "If  the  visual  cues  specified 
in  the  Limitations  Section  of  the  AFM 
for  identifying  severe  icing  conditions 
are  observed,  accomplish  the 
following."  (Operators  should  note  that, 
for  Aerospatiale  airplanes,  the  final  rule 
specifies  only  one  visual  cue,  which 
involves  ice  on  the  side  window.) 

Comment  57.  Request  to  Revise  Cost 
Estimate 

Transport  Canada  requests  that  the 
FAA  provide  an  operational  cost 
estimate  in  the  proposed  AD's. 

The  FAA  acknowledges  the  concern 
of  the  commenter.  The  FAA  recognizes 
that,  in  accomplishing  the  requirements 
of  any  AO,  operators  may  incur  other 
costs  in  addition  to  the  "direct"  costs 
that  are  reflected  in  the  cost  analysis 
presented  in  the  AD  preamble. 
However,  the  cost  analysis  in  AD 


rulemaking  actions  typically  only 
includes  such  direct  costs.  In  the  case  of 
these  AD's,  for  example,  the 
requirements  are  to  revise  the  AFM  to 
include  certain  information.  How 
operators  actually  "implement"  that 
information  thereafter  (once  it  is  placed 
in  the  AFM)  may  vary  greatly  among 
them. 

Further,  because  AD's  require  specific 
actions  to  address  specific  unsafe 
conditions,  they  appear  to  impose  costs 
that  would  not  othenvise  be  borne  by 
operators.  However,  because  of  the 
general  obligation  of  operators  to 
maintain  and  operate  aircraft  in  an 
airworthy  condition,  this  appearance  is 
deceptive.  Attributing  those  costs  solely 
to  the  issuance  of  this  AD  is  unrealistic 
because,  in  the  interest  of  maintaining 
and  operating  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD.  In  any  case, 
the  FAA  has  determined  that  direct  and 
incidental  costs  are  still  outweighed  by 
the  safety  benefits  of  the  AD. 

The  FAA  points  out  that  it  is  not 
required  to  do  a  full  cost-benefit 
analysis  for  each  AD.  AD^s  were 
explicitly  exempted  from  the  Office  of 
Management  and  Budget  (OMB) 
coordination  process  described  in 
Section  6  of  that  Executive  Order.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA  later  makes  a 
finding  of  an  unsafe  condition  in  an 
aircraft  and  issues  an  AD,  it  means  that 
the  original  cost  beneficial  level  of 
safety  is  no  longer  being  achieved  and 
that  the  required  actions  are  necessary 
to  restore  that  level  of  safety.  Because 
this  level  of  safety  has  already  been 
determined  to  be  cost  beneficial,  and 
because  the  AD  does  not  add  an 
additional  regulatory  requirement  that 
increases  the  level  of  safety  beyond 
what  has  been  established  by  the  type 
design,  a  full  cost-benefit  analysis  for 
each  AD  would  be  redundant  and 
unnecessary. 

Comment  58.  Requests  to  Delay 
Issuance  of  the  Final  Rules 

Three  commenters  request  that  the 
FAA  extend  the  comment  period  for  the 
proposed  rules  by  90  days.  Each  of  the 
commenters  request  the  extension  in 
order  to  complete  a  comprehensive 


analysis  of  this  issue.  The  commenters 
state  their  involvement  in  focusing  on 
".  .  .  ther  recent  rulemaking  activity, 
including  the  Commuter  Rule,  flight 
crev\miember  training  requirements,  and 
proposed  rules  covering  flight  crew 
flight,  duty  and  test  requirements  .  .  ." 
as  a  reason  that  did  not  allow  complete 
analysis  of  the  proposed  AD's. 

One  commenter  requests  that 
implementation  of  the  AD's  be  deferred 
until  further  discission  with  industry 
has  been  undertaken. 

The  FAA  has  reviewed  these  requests 
and,  in  consideration  of  the  importance 
and  need  for  dissemination  of  this 
important  information  to  the  aviation 
community,  does  not  concur  that  the 
comment  period  should  be  extended  or 
issuance  of  the  final  rules  be  deferred 
until  a  later  date.  Issuing  the  final  rules 
will  ensure  that  the  information  is 
available,  understood,  and  implemented 
by  the  aviation  community  before  the 
next  icing  season.  For  these  reasons,  the 
FAA  has  determined  that  it  is 
imperative  that  the  information  and 
actions  contained  in  these  final  rules  be 
incorporated  into  the  operators'  AFM's 
immediately. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Since  an  owmer/operator  who  holds  at 
least  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
required  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  AFM 
revisions. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  cannot 
be  determined.  Nevertheless,  because  of 
the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 


continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I " 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-11     De  HavilluMl:  Amendment  3»- 
9587;  Docket  No.  96-<I-01-AD. 

Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200,  and  DHC-&-300  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (aKD  and  (a)(2)  of  this  AD, 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA -approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 


"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

of  the  wing  aft  of  the  protected  area. 
—Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  |NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).i" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
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Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

'THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUdVB  TO 
SEVERE  IN-FLIGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temjjeratures  below  0  degrees  Celsius 
ambient  air  temp>erature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 

These  procedures  are  applicable  to  all 

flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  speciRed  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  if  an  unusual  roll  response  or 
unconunanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  suriface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certifiLato  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
■13.7),  and  must  bt;  entered  into  the  aircraft 
records  showing  rompliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
dctordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  aci.umplished. 

(d)  An  alternati^^e  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 


appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

effective  on  June  11, 1996. 

Issued  in  Kansas  City,  Missouri,  on  April 
24,  1996. 

Heni^  A.  Annstrong, 

Acting  \f onager,  Smal]  Airplane  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  96-10728  Filed  5-1-96;  3:23  pmj 
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14  CFR  Part  39 

[Docket  No.  96-CE-02-AD;  Amendment  3»- 
9588;  AD9ft-09-121 

RiN2120-AA64 

Airworttiiness  Directives;  Empreaa 
Brasileiro  de  Aeronautico,  S.A.  Models 
EMB-110P1  and  EMB-110P2  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SLNMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Empresa  Brasileiro  de 
Aeronautico,  S.A.  (EMBRAER)  Models 
EMB-llOPl  and  EMB-110P2  airplanes. 
This  action  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  a.ssociated  with  such 
conditions. 
EFFECTIVE  date:  June  11,  1996. 

ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  96- 


CE-02-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Dow,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPLEIMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (rt  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
EMBRAER  Models  EMB-llOPl  and 

EMB-110P2  airplanes  was  published  in 
the  Federal  Re^ster  on  January  25, 
1996  (61  FR  2183).  The  action  proposed 
to  require  revising  the  Airplane  Flight 

Manual  (AFM)  to  specify  procedures 

that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
96-CE-Ol;  Amendment  39-9587;  AD 
96-09-11,  Airworthiness  Directives;  de 
Havilland,  Inc.  DHC-6  Series  Airplanes, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Since  an  owner/operator  who  holds  at 
least  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
required  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  AFM 
revisions. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 


because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  cannot 
be  determined.  Nevertheless,  because  of 
the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  reflations  ado^eted  herein  will 
nol  have  substantial  direct  effects  on  the 

States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  USC  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-12    EmpreM  Braxiieira  de 
Aeronautica,  S.A.  (EMBRAERh 

Amendment  39-9588;  Docket  No.  96- 
CE-02-AD. 
Applicability:  Models  EMB-llOPl  and 
EMB-110P2  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whtrfher  "rt"tias~l)een 
modified,  altered,  or  repaired  in  the  arwa 

subject  to  the  requirements  of  this  AD.  For 

airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
t)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following; 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  he  accomplished  by  inserting 
a  copy  of  this  AD  in  tije  AFM. 

"WARNING 

Severe  icing  may  result  from 
enviroimiental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  bx  which  the  airplane  is 
certificated  shall  l>e  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 
—Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
—Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 


— Accumulation  of  ice  on  the  propeller 
spinner  farther  afl  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  alxwe  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE.  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipnjent 

(2]  Revise  the  FAA-approved  AFM  by 

incorporating  the  folloi«ring  into  the 
Procedures  Section  of  the  AFM.  This  may  tie 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


"THE  FOLLOWING  WEATHER 
GONDTTIONS  MAY  BE  CONDUCIVE  TO 
SEVEKE IN-FUGHT  KING: 

•  Visible  rain  at  temperatures  tielow  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  tliat  splash  or  splatter  on  impact 
at  temperatures  Iwlow  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  ot»served,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
unconunanded  roll  control  movement  is 
otwerved.  reduce  the  angle-of-attack 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  the  possibility  of  ice 
forming  on  the  upper  suriface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
prtrtected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
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43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Small 
Airplane  Directorate,  FA  A,  1201  Walnut, 
suite  900.  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Ihe  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(f)  This  amendment  (39-9588)  becomes 
effective  on  June  11,  1996. 

Issued  in  Kansas  City,  Missouri,  on  April 
24,  1996. 

Henry  A.  Armatrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  96-10725  Filed  5-1-96;  3:23  pm| 
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14  CFR  Part  39 

(Docfcat  No.  96-CE-03-AD;  Amendment  3»- 
9589;  AD9»-09-13] 

[RIN  2120-AA64] 

Airwcrttiiness  Directives;  Beech 
Aircraft  Corporation  Models  99.  99A, 
A99A,  B99,  C99,  B200,  B200C,  1900, 
1900C,  and  1900D  Airplanes 

agency:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Beech  Aircraft  Corporation 
(Beech)  Models  99.  99A,  A99A.  B99, 
C99,  B200,  B200C,  1900. 1900C, and 
1900D  airplanes.  This  action  retjuires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions, 
and  to  limit  or  prohibit  the  use  of 
various  flight  control  devices.  This 
amendment  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 


icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  the 
airplane  in  freezing  rain  or  freezing 
drizzle  conditions  by  providing  more 
clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

EFFECTIVE  DATE:  June  11, 1996, 
ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-03-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Dow,  Aerosp>ace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Models  99,  99A,  A99A,  B99,  C99,  B200, 
B200C.  1900,  1900C.  and  1900D 
airplanes  was  published  in  the  Federal 
Register  on  January  25,  1996  (61  FR 
2180).  The  action  proposed  to  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  fi^m,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
96-CE-Ol;  Amendment  39-9587;  AD 
96-09-11,  Airworthiness  Directives;  de 
Havilland,  Inc.  DHC-6  Series  Airplanes, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 


this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Since  an  owner/operator  who  holds  at 
least  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
required  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  AFM 
revisions. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  im()ose  operational, costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  cannot 
be  determined.  Nevertheless,  l)ecause  of 
the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-0ft-13    Beech  AircrafI  Corporation: 
Amendment  39-9589;  Docket  No.  9fr- 
CE-03-AD. 

ApplicabUity:  Models  99,  99A V^99A,  B99. 
C99,  B200,  B200C,  1900,  1900C.  and  1900D 
airplanes  (all  serial  numbers),  certificated  in. 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 


certificated  shall  be  determined  tiy  the 
following  visual  cues.  If  one  or  more  of  ttiese 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
fecilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 
— tJnusuaily  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  otwerved  to 

collect  ice. 
—Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
—Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  tiie  AFM. 


"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXTFING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  &x)m  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
fr«m  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  t)een 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot, 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
unconunanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  the  possibility  of  ice 
forming  on  the  upper  surfece  further  aft  on 


the  wing  than  normal,  ponibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  esctended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  pcrfonned  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authoriMd  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulatioas  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  cwnpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  witii  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Centi^l  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(f)  This  amendment  (39-9589)  becomes 
effective  on  )une  11. 1996. 

Issued  in  Kansas  City.  Missouri,  on  April 
24,  1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  96-10723  FUed  5-1-96;  3:23  pmj 
eajJNG  oooE  4ai»-i»-p 


14  CFR  Part  39 

[Dodwt  No.  96-CE-04-AD;  Amendment  39- 
9690-,  AD  96-09- 14] 

RIN  2120-AA64 

Airworttilness  Directhres;  Domter  228 
Series  Airplanes 

AOQICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Domier  228  series 
airplanes.  This  action  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  rectjgnition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
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limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

EFFECTIVE  DATE:  June  11, 1996. 

ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-04-AD.  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Dow,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Domier  228  series  airplanes  was 
published  in  the  Federal  Register  on 
January  25,  1996  (61  FR  2172).  The 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  fiight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
96-CE-Ol;  Amendment  39-9587;  AD 
96-09-11,  Airworthiness  Directives:  de 
Havilland,  Inc.  DHC-6  Series  Airplanes, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Since  an  owner/operator  who  holds  at 
least  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
required  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  AFM 
revisions. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  cannot 
be  determined.  Nevertheless,  because  of 
the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  vtrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-14    Domier  Amendment  39-9590; 
Docket  No.  96-  CE-04-AD.  Applicability: 
Models  228-100.  228-101,  228-200,  228- 
201.  228-202.  and  228-212  airplanes  (all 
serial  numbers),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  b)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(l]  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  Ereezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
pertormance  and  controllability  of  the 
airplane. 


•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

—Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
—Accumulation  of  ice  on  the  upper  surface 

of  the  wing  aft  of  the  protected  area. 
—Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  otwerved,  accomplish  the 
following: 

•  Immediately  request  priority  handlmg 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusuql  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 


angle-of-attack.  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  ma^hbe  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  Ijy  section  43.7 
of  the  Federal  AvwUon  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  l>e  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA.  1201  Walnut, 
suite  900.  Kansas  City.  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
cximpliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA.  Central  R^ion.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(f)  This  amendment  (39-9590)  becomes 
effiective  on  June  11, 1996. 

Issued  in  Kansas  City,  Missouri,  on  April 
24,1996. 


Henry  A.  Annstrong, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  96-10722  Filed  5-1-96;  3:24  am) 

BHJJN6  CODE  4t10-13-P 


14  CFR  Part  39 


[Docket  No.  oe-CE-OS-AD;  Amendment  39- 
9591:AD9ft-0»-15] 

RIN  212fr-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Co«npany  Models  208  and 
208B  Airplanes 

AGB4CY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule 


StMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Cessna  Aircraft  Company 
(Cessna)  Models  208  and  208B 
airplanes.  This  action  requires  revising 


the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognitioa 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  Tliis  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environm«»t. 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

EFFECTIVE  DATE:  June  11. 1996. 
ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  C2iief 
Coiinsel.  Attention:  Rules  Docket  96- 
CE-05-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City.  Missouri  64106. 
FOR  FURTHB*  INFORMATION  CONTACT.  Mr. 
John  Dow,  Aerospace  Engineer,  FAA. 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPt^aiENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Cessna  Models  208  and  208B  airplanes 
was  published  in  the  Federal  Register 
on  January  25.  1996  (61  FR  2178).  The 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
-    cues  for.  and  procedures  for  exiting 
from,  severe  icing  conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
96-CE-Ol;  Amendment  39-9587:  AD 
96-09-11.  Airworthiness  Directives;  de 
Havilland,  Inc.  DHC-6  Series  Airplanes, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
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neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  S60  an  hour. 
Since  an  owner/operator  who  holds  at 
least  a  private  pilot's  certiflcate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
required  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  AFM 
revisions. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occiurence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  carmot 
be  determined.  Nevertheless,  because  of 
the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26,  1979):  and  (3) 
will  not  have  a  significant  e<;onomi(: 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Do«:ket  at  the  lo<;ation  provided 
under  the  caption  ADDRESSES. 

List  of  Subiecis  in  14  CFR  Part  39 

Air  transportation,  .Airt:raft.  .Aviation 
safety.  Incorporation  by  reference. 
Safely. 


Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g],  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-15    Ceana  Aircraft  Company: 

Amendment  39-9591 ;  Docket  No.  96- 
CE-OS-AD. 

Applicability:  Models  208  and  20SB 
airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Nota  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  lieen  modified,  altered,  or 
repaired  so  that  the  f>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
t>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

(kimpliance:  Required  as  indicated,  unless 
accomplished  previously. 

Tn  minimize  the  potential  hazards 
associated  with  op)eratiDg  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
assiK.iated  with  such  conditions,  accomplish 
th(!  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accumplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM  This  may  he  accomplished  by  inserting 
a  ropy  of  this  AD  in  the  AFM. 

"WARNING 

.S«;vnrf  .t  ing  may  result  from 
•tnvironmnntal  r.onditions  outride  of  those  for 
whi(  h  the  airplane  is  certificated  Flight  in 
froezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
<.rv"<tal.«)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ire  prote<.tion  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  he  shed  using  the  ice  protection 


systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determmed  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
ncilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions, 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surfece 

of  the  wing  aft  of  the  protected  area, 
— Accumulation  of  ice  on  the  propeller 

spinner  hrther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).I" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  tempwrature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temf>eratures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
bom  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacert)ate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engagqfi,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  respmnse  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 
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•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  AviaUon  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished, 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106,  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(f)  This  amendment  (39-9591)  becomes 
effective  on  June  11,  1996. 

Issued  in  Kansas  City,  Missouri,  on  April 
24, 1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Serx'ice. 
[FR  Doc.  96-10729  Filed  5-1-96:  3:24  pm] 
BIUJNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  9ft-CE-06-AD;  Antendment  39- 
9592;  AD  96-09-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes    -> 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Fairchild  Aircraft  SA226 


and  SA227  series  airplanes.  This  action 
requires  revising  the  Airplane  Flight 
Manual  (AFM)  to  provide  the  fli^t 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions,  and  to  limit  or  prohibit  the 
use  of  various  flight  control  devices. 
This  amendment  is  prompted  by  results 
of  a  review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  the 
airplane  in  freezing  rain  or  freezing 
drizzle  conditions  by  providing  more 
clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

EFFECTIVE  DATE:  June  11, 1996. 
ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-Oe-AD,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Dow,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone  (816) 426-6934; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Fairchild  Aircraft  SA226  and  SA227 
series  airplanes  was  published  in  the 
Federal  Register  on  January  25, 1996 
(61  FR  2189).  The  action  proposed  to 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Conmients 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No, 
96-CE-Ol;  Amendment  39-9587;  AD 
96-09-11,  Airworthiness  Directives;  de 
Havilland,  Inc.  DHC-6  Series  Airplanes, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Since  an  owner/operator  who  holds  at 
least  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
required  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affiected  airplane  owner/ 
operators  to  incorporate  the  AFM 
revisions. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  cannot 
be  determined.  Nevertheless,  because  of 
the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
respyonsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
■'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  ecoaomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADORBSES. 
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UMI 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC:  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-09-18    Fairchild  Aircraft:  Amendment 
39-9592;  Docket  No.  96-CE-06-AD 

Applicability  Models  SA226-T,  SA226- 
KB),  SA22&-AT,  SA226-T(:,  SA227-TT, 
SA227-AT,  SA227-AC,  SA227-B(:,  SA227- 
CX:.  and  SA227-DC  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  prei:eding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  t)een  modified,  altered,  or 
re(>aired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effec-t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  il. 

Compliance  Required  as  indii;ated,  unless 
accomplished  previously  To  minimize  the 
potential  hazards  as.sociated  with  operating 
the  airplane  in  severe  icmg  conditions  by 
providing  more  clearly  defined  procedures 
and  limitations  ass(x:iated  with  such 
conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1|  and  (a)(2)  of  this  AD 

Not*  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmemtiers 
are  apprised  of  this  change 

( 1 )  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM  This  may  be  aixomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

.Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 


crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  siufaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Ck>ntrol  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

—Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
—Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
—Accumulation  of  ice  on  the  propeller 

spinner  brther  ah  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHEK 
CONDmONS  MAY  BE  CONIHM3VE  TO 
SEVERE  DSI-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  tieen 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Du  not  engage  the  autopilot 


•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  nrmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  the  possibility  of  ice 
forming  on  the  upper  surfiace  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  araa. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of^this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA.  1201  Walnut, 
suite  900.  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(f)  This  amendment  (39-9592)  becomes 
effective  on  )une  11,  1996. 

Issued  in  Kansas  City,  Missouri,  on  April 
24, 1996. 

Henrjr  A.  Annatrong, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-10724  Filed  5-1-96;  3:25  pml 
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14  CFR  Part  39 

[DodMt  Na  96-CE-07-AD;  Anwndment  30- 
9693;  AD  96-09-17] 

BIN  2120-AA64 

AlrworthinMS  DIractivM;  JatstTMin 
Aircraft  Umitad  Jetstraatn  Models  3101 
and  3201  Airplanaa 

AQBICY:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Jetstream  Aircraft  Limited 
(JAL)  Jetstream  Models  3101  and  3201 
airplanes.  This  action  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certiflcation  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

EFFECTIVE  DATE:  June  1 1 ,  1996. 

ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-07-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Dow.  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816) 426-6934; 
facsimile  (816)  426-2169. 

SUPPLBNENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  JAL 
Jetstream  Models  3101  and  3201 
airplanes  was  published  in  the  Federal 
Register  on  January  25,  1996  (61  FR 
2186).  The  action  proj)osed  to  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specif  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
96-CE-Ol;  Amendment  39-9587;  AD 
96-09-11,  Airworthiness  Directives;  de 
Havilland,  Inc.  DHC-6  Series  Airplanes, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approxiniately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Since  an  owner/operator  who  holds  at 
least  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
required  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  ttie  AFM 
revisions. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  cannot 
be  determined.  Nevertheless,  because  of 
the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  Ihe  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


List  of  Subject*  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reiiereDoe. 
Safety. 

Adoptioa  of  the  AmendnMBt 

Accordingly,  pursuant  to  the 
authority  delated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  followrs: 

PART  aO-AlRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authwity:  49  USC  106(g),  40113.  44701. 
f  38.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 


96-09-17    letstraaai  Aircraft  I 

Amendment  39-9593;  Docket  Ha.  96- 
CE-07-AD. 

Applicability:  letstream  Models  3101  and 
3201  airplanes  (all  serial  numbers), 
certificated  in  any  catego^. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilit>- 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  urtsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  minimize  the 
potential  hazards  associated  with  operating 
the  airplane  in  severe  icing  conditions  by 
providing  more  clearly  defined  procedures 
and  limitations  associated  with  such 
conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  bv  incorporatmg  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 
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UMI 


"WARNING 

Severe  icing  may  result  from 
enviroomental  conditions  outside  of  thoae  for 
which  the  airplane  i«  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfKes  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  nut  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane 

•  During  flight,  severe  icing  conditions 
that  exceed  thoae  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
hicilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  Ice  accreted  on  the 

airframe  m  areas  nut  normally  observed  to 

collect  ice. 
— Aa:umulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  Ice  on  the  propeller 

spinner  farther  aft  than  normally  observed 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
IS  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE  This  supersedes  any  relief 
pnivided  by  the  Master  Minimum  (equipment 
LisKMMEL).!" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Prtjcedures  .Section  of  the  .\FM  This  may  be 
dccomplishtHl  by  inserting  a  (.opv  of  this  AD 
in  the  AFM 

THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  (XJNDUOVE  TO 
SEVERE  IN-FLIGHT  ICING: 

•  Visible  rain  at  temperntures  l)elow  0 
degrees  Olsuis  ambient  air  temperature 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  b»Wt)w  0  degrees  (lelsius 
ambient  air  tem(>«Tature 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  priH  ediires  atv  applitablt;  to  all 
flight  phases  from  takt-nff  to  landing  Monitiir 
the  ambient  air  tKm[»Taturf   While  severe 
u  ing  may  fonii  at  lem^ieratures  as  cold  as 
-  18  degrees  Celsius,  mcrea.setl  vigilance  is 
warranteil  at  tem^wratures  around  freezing 
with  visible  moisture  present    If  the  visual 
cues  sp«><  ified  in  the  l.iniitations  .Se<:ti<)n  of 
the  .\FM  fur  identifying  seven!  u  ing 
conditions  arr-  observed,  accomplish  the 
following 

•  Immwliately  request  priority  handling 
from  .Air  TrHtfu  ( ^nitrol  to  fa«  ilitate  a  route 
ur  an  altitiitie  i  haiige  to  exit  the  s«-vere  i<  ing 
I  nnditioiis  III  order  to  avoul  extended 
exposure  to  tlighl  <  oiulilioiis  more  severe 
than  those  (or  which  the  airplane  has  btfn 
certifii  ated 


•  Avoid  abrupt  and  excmsive 
maneuvering  that  may  exacariMte  control 
dlfBcultiea. 

•  Do  not  engaga  the  autopilot 

•  If  the  autopilot  is  eogagad.  hold  the 
control  wheel  firmly  and  diaeiigage  the 
autopilot. 

•  If  an  unusual  roll  rMponse  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attacic 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  sur&ce  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retrsct 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  perfbnned  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43  7).  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  saliety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City.  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  InsfMCtor. 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA.  Central  Region.  Office  of  the 
.Assistant  Chief  (kiunsel.  Room  1558,601  E. 
12th  Stnret.  Kansas  City,  Missouri  64106 

(f)  This  amendment  (39-9593)  becomes 
effe<:tive  on  lune  11,  1996 

Issued  in  Kansas  City,  Missouri,  on  April 
24    1»»96 

Henry  A.  Armstrtrng. 

At  ting  Manager.  Small  Airplane  Directorate, 
Ainmft  CertifUation  Service 
|KKI>K    ^ifi- 10727  Filed  5-1-96;  3:25  pm) 
BM.UNQ  coca  4Sie-t3-r 


14  CFR  Part  39 

[DoolMt  No>  96— NM— 14S-AD;  Anwndnwnt 
3»-M04;  AO  96-(»-2q 

RIN2120-AAM 

AInworthlnaae  Dtractlvae;  Aaroapatiale 
Modal  ATR-42  and  ATR-72  Sartaa 


AOSCY:  Federal  Aviation 
Administration,  DOT. 
action:  Pinal  rule. 


SUMIARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR-42  and  ATR-72  series  airplanes. 
Unless  modifications  are  accomplished 
or  alternative  procedures  and  training 
are  adopted,  that  AD  currently  prohibits 
operation  of  the  airplane  in  certain  idng 
conditions,  and  requires  restrictions  on 
the  use  of  the  autopilot  in  certain 
conditions.  That  \D  was  prompted  by 
an  FAA  determination  that,  during 
flight,  in  certain  icing  conditions,  and 
with  the  airplane  in  a  specific  flight 
configuration,  a  ridge  of  ice  can  form  on 
the  wing  and  cause  an  interruption  in 
the  airflow  over  the  ailerons,  aileron 
deflection,  and  resultant  lateral  control 
forces.  The  actions  specified  by  that  AD 
are  intended  to  prevent  a  roll  upset  fitim 
which  the  flight  crew  may  be  unable  to 
recover.  This  action  adds  requirements 
for  modification  of  the  deicing  boots  on 
the  leading  edge  of  the  wing  and  various 
foliow-on  actions.  This  action  also 
removes  certain  limitations  and 
procedures. 
DATES:  Efiiective  June  11,  1996. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  11, 
1996. 

The  incorporation  by  reference  of 
Aerospatiale  Service  Bulletin  ATR72- 
27-1039,  dated  January  12, 1995,  listed 
in  the  regulations  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  March  8, 1995  (60  FR 
9616.  February  21,  1995). 
AOORESaES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 


FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1149. 
•UPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-02-51, 
amendment  39-9152  (60  FR  9616. 
February  21, 1995),  which  is  applicable 
to  all  Aerospatiale  Model  ATR-42  and 
ATR-72  series  airplanes,  was  published 
as  a  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  January  25, 1996  (61  FR 
2147).  The  action  proposed  to  prohibit 


operation  of  the  airplane  in  certain  idng 
conditions  unless  modifications  are 
accomplished  or  alternatives  procedures 
and  training  are  adopted,  and  to  require 
restrictions  on  the  use  of  the  autopilot 
in  certain  conditions.  The  action  also 
proposed  to  add  requirements  for 
modification  of  the  deicing  boots  on  the 
leading  edge  of  the  wing  and  various 
follow-on  actions.  In  addition,  the 
action  proposed  to  remove  certain 
limitations  and  procedures. 

Disposition  of  Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

In  addition  to  the  proposed  rule 
described  previously,  in  January  1996, 
the  FAA  issued  17  other  similar 
proposals  that  address  the  subject 
unsafe  condition  on  various  airplane 
models  (see  below  for  a  listing  of  all  18 
proposed  rules).  These  17  proposals  also 
were  published  in  the  Federal  Register 
on  January  25, 1996.  This  final  rule 
contains  the  FAA's  responses  to  all 
pubUc  comments  received  for  each  of 
these  proposed  rules. 


Docket  No. 


96-CE-01-AD 

96-CE-02-AD 

96-CE-03-AD 

96-CE-04-AD 

96-CE-05-AD 

96-CE-06-AD 

96-CE-07-AO 

96-NM-13-AD 

96-NM-14-AD 

96-NM-15-AD 

96-NH*-16-AD 

96-NHA-17-AD 

96-NK»-18-AD 

96-NM-19-AD 

96-NM-20-AD 

96-NM-21-AD 

96-NM-22-AD 

95-NM-146-AD 


Manufacturer/aifptane  nmdel 


Feobml  Register 
citation 


de  Havinand  DHC-6  Series  - 

EMBFtAEREMB-110P1/EMB-110P2  - 

Beecti99C00/i  900  Series - 

Oomier  228  Series 

Cessna  206C08B — •• 

Fairchild  Aircraft  SA226/SA227  Series  -• 

Jetstream  3101/3201  - - 

Jetstream  BAe  ATP - 

Jetstream  4101  - 

British  Aerospace  HS  748  Series 

Saab  SF340A/SAAB  340B/SAAB  2000  Series 

CASA  C-212/CN-235  Series 

Domier  328-100  Series  

EMBRAER  EMB-120  Series 

de  Havilland  DHC-7/DHC-8  Series 61 

Fokker  F27  Maik  100/200«00/400/500«00/700A)50  Series 61 

Short  Brothers  SD3-30/SD3-60/SD3-SHERPA  Series  - ]  61 

Aerospatiale  ATR-42/ATR-72  Series -.• |  61 


FR2175 
FR2183 
FR2180 
FR2172 
FR2178 
FR2188 
FR2186 
FR2144 
FR2142 
FR2139 
FR2169 
FR2166 
FR2157 
FR2163 
FR2154 
FR2160 
FR2151 
FR  2147 


Comment  1 .  Support  for  the  Proposals 

Numerous  commenters  support  the 
FAA's  intent  to  minimize  the  potential 
hazards  associated  with  operating 
airplanes  of  any  type  design  in  severe 
icing  conditions.  One  commenter  states 
that  the  limitation  prohibiting  the  use  of 
flaps  while  enroute  and  during  holding 
in  icing  conditions  will  be  a  positive 
contribution  to  safety.  Additionally, 
several  commenters  support  the 
requirement  of  the  proposed  AD  for 
Aerospatiale  airplanes  for  installation  of 
modified  deicing  boots  on  the  outer 
leading  edges  of  the  wings.  One  of  these 
commenters  states  that  the 
incorporation  of  AFM  procedures,  in 
addition  to  installation  of  the  modified 
boots,  provide  a  substantial  margin  of 
safety  for  the  Aerospatiale  fleet. 

Comment  2.  Requests  Concerning 
References  to  "Freezing  Rain/Freezing 
Drizzle" 

Raytheon  requests  that  references  to  a 
class  of  meteorological  conditions  in  the 
Umitations  described  as  "fieezing  rain 
or  freezing  drizzle"  should  be  removed 
from  the  proposed  rules.  Raytheon 
contends  that  instructions  for  the  flight 


crew  should  be  restricted  to  hazardous 
conditions  that  are  defined  by  the 
accumulation  of  ice.  The  commenter 
states  that  the  term  "severe  icing"  has 
a  specific  meaning  as  defined  in  the 
Aeronautical  Information  Manual:  "The 
rate  of  accumulation  is  such  that  the 
icing/ anti-icing  equipment  fails  to 
reduce  or  control  the  hazard.  Immediate 
diversion  is  necessary."  The  commenter 
states  that,  although  freezing  rain  or 
freezing  drizzle  may  involve  drops 
larger  than  those  specified  in  Appendix 
C  of  part  25  ("Airworthiness  Standards: 
Transport  Category  Airplanes")  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25),  flight  into  ^ose  conditions 
does  not  always  result  in  accumulation 
of  ice  beyond  the  capabiUty  of  the 
aircraft  nor  is  severe  icing  always  the 
result  of  freezing  rain  or  freezing 
drizzle.  Raytheon  concludes  that  the 
limitation  specified  in  paragraph  (a)(1) 
of  the  proposals  which  reads,  "Fhght  in 
meteorological  conditions  described  as 
freezing  rain  or  fieezing  drizzle,  as 
determined  by  the  following  visual 
cues,  is  prohibited,"  is  an  inference  or 
conclusion  that  does  not  follow  from  the 
premises. 


The  European  Regional  Airlines 
(ERA)  Association  states  that  the 
proposals  define  visual  cues  to  be  used 
to  identify  "freezing  rain"  and  "freezing 
drizzle,"  but  these  criteria  are 
inconsistent  with  the  criteria  defined  by 
the  International  Civil  Aviation 
Organization  (ICAO)  and  used  by 
weather  observers  in  aviation 
meteorological  support  services.  The 
FAA  infers  from  this  remark  that  ER.^ 
requests  the  use  of  ICAO  terminology 
associated  with  the  visual  cues. 

The  FAA  concurs  partially.  The  FAA 
concurs  that  most  of  the  references  to 
"freezing  rain/freezing  drizzle"  can  be 
removed  from  the  final  rules.  The  FAA 
has  revised  the  final  rules  to  replace 
certain  references  to  freezing  rain  and 
freezing  drizzle  with  the  words  "severe 
icing."  The  FAA  finds  that  since  the 
visual  cues  contained  in  paragraph 
(a)(1)  of  these  final  rules  indicate  that 
idng  conditions  have  exceeded  the 
limits  of  the  ice  protection  equipment, 
the  use  of  the  terminology  "severe 
idng"  is  appropriate.  As  stated  by  one 
commenter.  "severe  idng"  is 
terminology  used  to  describe  icing 
conditions  that  exceed  the  capabilities 
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of  the  lie  protwtion  tHjiiipnmnt    rh« 
lnriiunoUiyv  "s«verH  iriiiK "  is  (  niiimonlv 
usMcl  ami  uiulerstiKxl  within  the 
aviation  lommunitv  Ailditioiially,  thwrw 
should  \w  MO  I onfuimii  over  the  usm  of 
this  lemi  in  lh«  final  rules  b»H:aii.stt  the 
\FM  r»jvisu)iis  rwjuinni  by  thes«  AU's 
define  the  tHrnuMoloj<v     st'vere  icnin"  by 
sfMKifyinx  the  visual  <  uos  that  iiidi(ate 
whiMi  the  (.apabililies  of  the  u.»> 
prote<:tion  wjiiipnieiU  have  btten 
ex«.e«de<l   However,  the  V,\A  would 
( (insider  a  rwjuest  for  approval  of  an 
alternative  niethml  of  <  oniplianc  e  to  us«t 
tornunoloxv  other  than  "sevent  n  inx"  m 
an  AFM,  in  a«:(C)rdan(e  with  the 
provisions  of  these  .M)  s.  provide<l  that 
adequate  lustificatioii  is  prvstmled  to 
support  su(  h  a  rtniuest 

Anv  nuonsistent  les  that  may  exist 
between  the  criteria  us«hI  by  weather 
spwia lists  to  define    severe  u  m^■'  and 
the  criteria  sfatetl  in  thew  final  rules  arv 
not  relevant  for  thttse  .M)  s  Innaiise 
those  .\IVs  do  not  nwjuire  the  flight  crew 
to  take  any  action  bas*>d  on  information 
provided  by  a  weather  observer  For 
these  AD's.  the  flight  i  rew  must  only 
take  action  if  certain  visual  cii»»s  are 
present  on  the  airplane 

The  FAA  has  determined  that 
reference  to  freer.in^;  rain  and  freezing 
drizzle  should  not  b»»  nMnovtnl  from  the 
text  of  the  "(jution  '  that  appears  in 
paragraph  la)(2)  of  the  proposals.  (Note 
The  "(".aution"  appears  as  the 
■■Warning"  in  paragraph  |a](l)  of  the 
final  rules    .\i\  explanation  of  this 
change  is  contained  in  the  disposition  of 
Comment  4^  of  these  final  rules  I 
Referen<:e  to  freezing  rain  and  fre«(zing 
drizzle  in  that  portion  of  text  is  made 
simply  to  provide  a  description  of 
conditions  that  may  result  in  ice  build 
up  that  exceeds  the  capabilities  of  the 
i<:e  protection  system 

Comment  J  Request  for  Htrvicw  of 
"Severe  Inn^"  Tcnninolofiy 

()iio  commonter.  the  Civil  Aviation 
Authority  (C.\A).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  requests  that  use  of  the 
terminology  'severe  icing^^  lie  reviewed. 
The  C:AA  does  not  believe  it  is 
appropriate  that  this  terminology 
be<:omes  acceptetl  for  supen;»x)leti  large 
droplet  (SIJ))  conditions  The  CAA 
indicates  that  a  common  interpietalion 
for    severe  iting"  is  that  beyond  the 
limit  specified  in  Appendix  C  of  part  2.S 
of  the  Federal  Aviation  Regulations  (14 
CP'R  part  25).  which  is  at  or  )ust  over  the 
capability  of  the  ice  protB<:tion  system 

The  FAa  has  reviewed  the  use  of  the 
terminology  "severe  icing  "  as  related  to 
SLX)  The  FAA  finds  that  ice  resulting 
from  SLD  conditions  may  not  always 
meet  the  criterion  specified  in  the 


(  ommon  interpretation  of  "severe 
King."  as  destTibed  by  the  commenter 
The  FAA  notes  that  while  SIJ) 
conditions  may  result  in  the  formation 
of  severe  icing,  severe  icing  al.so  may 
.iccrue  in  conditions  such  as  liquid 
water  (ontent.  temperature,  or  extent  of 
cloud,  when  those  conditions  exceed 
the  limits  spw.ified  in  Appendix  C  of 
p^irt  2")  of  the  Federal  Aviation 
Regulations  (14  CFR  pari  25).  As 
Hxplainml  previously,  most  references  to 
fnwzing  rnin  and  freezing  drizzle  have 
l>e«»fi  replaced  with  the  terminology 

severe  icing."  Additionally,  the  AF'M's 
for  the  affe<:ted  airplanes  include  a 
<lefinition  of  severe  icing. 

Commfnt  4  Request  To  Withdraw  the 
Prrifyosals  Significant  Economic  Impact 
on  OfHTtiting  (Aimmunity 

A  number  of  commenters  request  that 
the  proposals  be  withdrawn  because  the 
effe<;t  of  these  proposed  AD's  will 
pro<luce  a  significant  economic  impact 
on  the  operating  community  The 
commenters  indicate  that  many  flights 
would  need  to  be  canceled  in  order  to 
make  all  reasonable  efforts  to  avoid 
encounters  with  freezing  rain/freezing 
drizzle  conditions — i.e  .  when  these 
(  onditions  are  fore<:ast.  airplanes  will  be 
prohibited  from  flight  into  those 
conditions  (3ne  commenter  remarks 
that,  based  on  the  actual  weather  in 
lanuary  1996.  nearly  75  percent  of  its 
s<:he<luled  flights  would  have  been 
canceled  due  to  forecast  or  actual 
fnwzing  rain  or  freezing  drizzle 
conditions  if  the  AD's  had  been  in 
effect.  The  commenters  do  not  believe 
that  the  FAA  has  considered  the 
tH.onomic  factors  affected  by  the 
proposed  actions,  such  as  the  number  of 
flights  lost  per  day.  crew  costs, 
passenger  compen.sation.  misconnected 
baggage,  etc. 

Ifthe  FAA  does  not  withdraw  the 
proposals,  one  commenter  states  that 
the  pmhibition  of  flight  in  freezing  rain 
or  freezing  drizzle,  as  specified  in 
paragraph  (a)(1)  of  the  proposals,  should 
be  revised  The  commenter  suggests  the 
following:  ■The  airtTaf^  should  be 
immediately  flown  clear  of  icing 
t  onditions  if  ice  is  seen  forming  on  the 
upper  surface  of  the  wing  behind  the 
leading  edge  deice  boots."  The 
(ommenter  believes  that  the  cuirent 
wording  in  the  proposals  would  cause 
flight  crews  to  cancel  or  delay  departure 
not  only  when  freezing  rain  or  freezing 
drizzle  exists,  but  also  when  those 
conditions  are  forecast. 

The  FAA  concurs  partially.  The  FAA 
finds  that  some  misunderstanding  exists 
among  the  commenters  concerning  the 
intent  of  these  AD's.  Many  of  the 
commenters  believe  that  the  AD's  will 


prevent  affected  airplanes  from  flight  in 
forecast  freezing  rain  and  freezing 
drizzle.  This  is  not  the  case.  The  FAA 
agrees  that  certain  language  contained 
in  the  AD's  must  be  clarified  to  reflect  • 
its  intent.  The  FAA  has  evaluated  the 
wording  proposed  by  one  of  the 
commerrters  and  agrees  with  it  in 
principal.  However,  the  FAA  has 
determined  that  the  first  limitation  in 
paragraph  (a)(1)  of  the  final  rules  must 
be  revised  in  order  to  accommodate 
visual  cues  other  than  that  specified  by 
the  commenter.  to  incorporate 
terminology  familiar  to  the  flight  crew, 
and  to  emphasize  that  these  AD's 
address  only  in-flight  icing  encounters. 
Additionally,  in  order  to  ensure  that 
appropriate  coordination  with  Air 
Traffic  Control  is  accomplished,  the 
FAA  has  revised  the  instruction 
following  the  visual  cues  in  paragraph 
(a)(1).  and  has  moved  that  instruction  to 
the  end  of  the  first  limitation  in 
paragraph  (a)(1)  of  the  final  rules.  The 
entire  limitation  reads  as  follows: 
"During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane 
is  certificated  shall  be  determined  by 
the  following  visual  cues.  If  one  or  more 
of  these  visual  cues  exists,  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  facilitate  a  route  or  an 
altitude  change  to  exit  the  icing 
conditions."  (Operators  should  note 
that,  in  the  final  rule  for  Aerospatiale 
airplanes,  only  one  visual  cue  is 
specified.  That  cue  involves  ice  on  the 
side  window  of  the  airplane.) 

Several  commenters  question  certain 
issues  related  to  dispatch  of  the  airplane 
in  severe  icing  conditions.  One 
commenter  states  that  the  procedures 
specified  in  the  proposed  AD's  fail  to 
address  the  conditions  that  would 
prohibit  takeoff  in  freezing  rain  and 
freezing  drizzle.  The  commenter 
believes  the  visual  cues  provided  in  the 
proposals  would  only  appear  on  an 
airplane  during  flight.  Thus,  allowable 
conditions  for  takeoff  during  times  of 
forecast  freezing  rain  or  freezing  drizzle 
are  lef^  to  the  individual  operator's 
interpretation.  Another  commenter 
believes  that  the  FAA  has  not 
established  a  basis  for  prohibiting  flight 
in  all  reported  freezing  drizzle.  The 
commenter  contends  that  takeoff  in 
freezing  rain  should  always  be 
prevented,  but  takeoff  in  freezing  drizzle 
should  be  possible  after  applying 
appropriate  deicing  or  anti-icing 
treatments.  One  commenter  requests 
that  the  FAA  clarify  how  the  procedures 
for  exiting  freezing  rain/freezing  drizzle 
conditions  would  apply  to  takeoff  and 
landing.  The  commenter  states  that 
landing  during  those  conditions  might, 


in  many  cases,  be  the  most  expeditious 
method  of  avoiding  a  hazardous 
condition.  Another  commenter  suggests 
that  the  AFM  for  Aerospatiale  airplanes 
should  be  revised  to  reflect  standard 
dispatch  rules;  however,  the  commenter 
provides  no  justification  for  this  request. 
The  FAA  concurs  that  visual  cues  that 
would  prohibit  takeoff  in  freezing  rain 
or  freezing  drizzle  were  not  provided 
because  the  FAA's  intent  is  that  these 
AD's  address  only  in-flight  icing 
encounters.  These  AD's  do  not  affect 
any  existing  regulations  or  FAA- 
approved  operating  procedures  related 
to  takeoff,  dispatch,  or  release  of  an 
airplane  in  icing  conditions.  These  AD's 
only  prohibit  remaining  in  icing 
conditions  when  certain  visual  cues  are 
present  on  the  airplane;  these  AD's  do 
not  prohibit  flight  into  forecast  or 
reported  freezing  drizzle.  Operators 
must  comply  with  existing  rules  that 
require  an  airplane  to  be  free  of  ice  prior 
to  takeoff.  Further,  the  FAA  finds  no 
need  to  revise  the  AFM  for  Aerospatiale 
airplanes  to  reflect  standard  dispatch 
rules.  The  FAA  also  considers  that 
landing  the  airplane  when  freezing  rain/ 
freezing  drizzle  conditions  are 
encountered  would,  in  many  cases,  be 
the  most  expeditious  method  of  exiting 
the  conditions.  Such  landing  would  be 
in  compliance  with  the  limitation  that 
requires  the  flight  crew  to  exit  the 
severe  icing  conditions. 

Two  commentere  indicate  that  the 
first  note  that  appears  in  paragraph 
(a)(1)  of  the  proposed  rules  could  be 
interpreted  to  mean  that  if  freezing  rain 
or  freezing  drizzle  is  forecast  anywhere 
along  the  route  of  flight,  the  airplane 
could  not  be  dispatched.  One  of  the 
commenters  concludes  that  forecasting 
methodologies  are  inadequate  and 
would  need  to  be  improved.  The  other 
commenter  suggests  that  the  FAA 
remove  the  word  "purely"  &x)m  the 
note.  The  same  commenter  requests  that 
the  FAA  clarify  that  the  airplane  may  be 
dispatched  if  the  forecast  may  indicate 
freezing  rain/freezing  drizzle 
conditions.  Another  commenter 
indicates  that  the  wording  of  the  same 
note  is  unclear  as  to  how  the  FAA 
defines  a  "purely"  inadvertent 
encounter.  The  commenter  states  that 
examples  of  such  purely  inadvertent 
encounters  would  be  helpful. 

One  commenter  asks  the  following 
questions  in  regard  to  the  same  note: 
— What  are  "reasonable  efforts?" 
—What  does  "immediately  exit"  mean? 
Are  the  procedures  for  immediately 
exiting  listed  in  the  Air  Traffic 
Controller's  Handbook  or  the 
Airman's  Information  Manual?  Can  a 
pilot  operating  the  airplane  in  a 


holding  pattern  decide  on  his/her 
own  to  immediately  descend  below 
the  freezing  level  without  regard  to 
other  traffic? 

One  commenter  states  that  the  note 
should  be  placed  in  the  Normal 
Procedures  Section  of  the  AFM,  rather 
than  in  the  Limitations  Section.  The 
commenter  provides  no  justification  for 
this  request. 

The  FAA  concurs  that  clarification  of 
this  note  is  necessary.  The  FAA 
originally  included  die  note  in  the  AD's 
to  clarify  the  intent  of  the  rules.  Since 
the  first  instruction  and  the  limitation 
that  follows  have  been  revised  in  these 
final  rules,  the  FAA  finds  that  inclusion 
of  the  clarifying  note  is  no  longer 
necessary.  In  order  to  avoid  any  possible 
misinterpretation  of  the  intent  of  the 
limitation  on  flight  in  freezing  rain  or 
freezing  drizzle,  the  FAA  has  removed 
the  first  note  that  appeared  in  paragraph 
(aid)  of  the  proposals.  These  AD's  do 
not  prohibit  fli^t  into  forecast  or 
reported  freezing  rain  or  freezing 
drizzle.  This  means  that  the  aircraft  is 
not  prohibited  from  takeoff,  dispatch,  or 
release  simply  because  the  forecast  may 
indicate  freezing  rain  or  freezing  drizzle, 
but  is  prohibited  bom  continued  flight 
in  severe  icing  conditions. 

Comment  5.  Request  To  Withdmw  the 
Proposals:  No  Unsafe  Condition  Has 
Been  Established 

Several  commenters  request  that  the 
proposals  be  withdrawn  because  no 
unsafe  condition  has  been  established 
with  respect  to  airplane  handling 
characteristics  in  severe  icing 
conditions.  One  commenter  states  that 
the  preamble  of  the  proposals  does  not 
provide  data  that  establish  an  unsafe 
condition;  the  preamble  only  indicates 
that  there  are  inadequate  data  to 
represent  all  possible  conditions. 
Another  commenter  remarks  that  the 
FAA's  dismissal  of  the  significance  of 
the  test  results  with  the  specious 
comment,  "such  airplanes  could 
develop  ice  shapes  other  than  those 
tested,"  is  wholly  speculative,  and  is  an 
invalid  basis  on  which  to  issue  an  AD 
under  the  provisions  of  part  39 
("Airworthiness  Directives")  of  the 
Federal  Aviation  Regulations  (14  CFR 

part  39).  ^      ^ 

The  FAA  does  not  concur  that  these 
AD's  should  be  withdrawn.  As  stated  in 
the  preamble  to  the  proposals,  the  FAA 
has  not  required  that  airplanes  be 
shown  to  be  capable  of  operating  safely 
in  icing  conditions  outside  the  icing 
certification  envelope  specified  in 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25). 
This  means  that  any  time  an  airplane  is 
flown  in  icing  conditions  for  which  it  is 


not  CMtificated.  thme  is  a  potential  for 
an  imsaiiB  canditicm  to  exist  or  develop 
and  the  flight  crew  must  take  steps  to 
exit  those  conditions  expeditiously. 
Further,  the  FAA  has  determined  that 
flight  crews  are  not  cunentiy  provided 
with  adequate  information  necessary  to 
determine  when  an  airplane  is  operating 
in  icing  conditions  fat  which  it  is  not 
certificated  or  what  action  to  take  when 
such  conditi(ms  are  mcountoed.  The 
absence  of  this  information  presents  an 
unsafe  condition  because  without  that 
information,  a  pilot  may  remain  in  idng 
conditioiis  fm  which  tbe  airplane  has 
not  been  proven  to  be  safe.  These  AD's 
correct  the  imsafe  condition  by 
requiring  AFM  revisions  that  provide 
the  flight  crews  mth  visual  cues  to 
determine  when  icing  conditions  have 
been  encoimteaed  for  which  the  airplane 
is  not  certificated,  and  by  providing 
procedures  to  safely  exit  those 
conditi(His. 

Additionally,  in  the  preamble  to  the 
proposed  rules,  the  FAA  discussed  the 
investigation  of  roll  control  anomalies  to 
explain  that  this  investigation  was  not  a 
complete  certification  program.  The 
testing  was  designed  to  examine  only 
the  roll  handling  characteristics  of  the 
airplane  in  certain  droplets  the  size  of 
freezing  drizzle.  The  testing  was  not  a 
certification  test  to  approve  the  airplane 
for  flight  into  freezing  drizzle.  The 
results  of  the  tests  were  not  used  to 
determine  if  these  final  rules  were 
required,  but  rather  to  determine  if 
design  changes  were  needed  to  prevent 
a  catastrophic  roll  upset.  The  roll 
control  testing  and  the  AD's  must  be 
viewed  as  two  unrelated  actions. 

Comment  6.  Request  To  Withdraw  the 
Proposals:  Unsafe  Condition  is  Outside 
Certification  Umits 

One  commenter  states  that  the 
proposed  AD's  should  be  withdrawn 
because  the  issuance  of  AD's  to  address 
the  problems  of  icing  encounters 
outside  of  the  limits  for  which  the 
airplane  is  certificated  is  a  completely 
inappropriate  application  of  part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39).  Another  commenter 
contends  that  since  the  Aerospatiale 
aircraft  passed  all  present  certification 
testing,  what  transpired  beyond  the 
limits  of  certification  should  not  be  held 
against  that  aircraft. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn  on  the  basis 
that  the  unsafe  condition  is  outside  the 
icing  certification  envelope.  Flight  in 
icing  conditions  that  are  outside  the 
icing  certification  envelope  occurs 
during  the  normal  service  life  of  an 
airplane.  Apart  from  the  visual  cues 
provided  in  these  final  rules,  there  is  no 
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existing  method  provided  to  the  flight 
crews  to  identify  when  the  airplane  is 
in  a  condition  that  exceeds  the  icing 
certification  envelope.  The  appropriate 
vehicle  for  providing  this  method  of 
identification  is  through  issuance  of  an 
AD.  The  FAA  acknowledges  that  the 
Aerospatiale  airplane  has  been  shown  to 
comply  with  existing  (»rtification  rules; 
however,  no  airplane  is  certificated  for 
Right  in  icing  conditions  outside  of 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25). 

Comment  7.  Request  To  Withdraw  the 
Proposals:  Proposals  Unfairly 
Discriminate  Against  Turbopropeiler- 
Powered  Aircraft 

Several  commenters  state  that  the 
proposed  AD's  should  be  withdrawn 
because  the  AD's  unfairly  discriminate 
against  turbopropeller-powered  air<:rafl. 
The  commenters  contend  that  by  issuing 
these  proposed  rules,  the  FAA  is 
creating  a  public  perception  that 
turbopropeller-powered  aircraft  are  less 
safe  than  other  aircraft. 

Numerous  commenters  oppose  the 
statement  contained  in  the  preamble  of 
the  proposals  which  indicates  that  since 
turbopropeller-powered  airplanes  are 
more  likely  to  operate  at  low  altitudes 
and  to  make  more  frequent  landings, 
they  are  more  likely  to  encounter  icing 
conditions  that  are  outside  the  icing 
envelope.  One  commenter  states  that  the 
mere  fact  that  turbopropeller-powered 
airplanes  make  more  frequent  landings 
is  irrelevant  for  the  following  reasons: 
— Every  fiight  encounters  the  same 
atmospheric  conditions  after  takeoff 
and  prior  to  landing,  whether  the 
airplane  is  powered  by  a 
turbopropeiler  or  turbojet  engine; 
— There  are  numerous  airplanes 
powered  by  turbojet  engines  that 
operate  on  segments  equal  in  duration 
to  those  operated  by  many 
turbopropeller-powered  aircraft; 
numerous  airplanes  powered  by 
turbojet  engines  make  just  as  frequent 
landings;  and 
— Even  if  turbopropeller-powered 
aircraft  do  make  more  frequent 
landings,  there  is  no  negative 
inference  to  be  drawn  from  that  fact; 
more  opportunities  are  available  to 
ensure  that  ice  has  not  formed  on  the 
aircraft  if  the  aircraft  lands  more 
frequently. 

One  commenter  states  that  the 
altitudes  where  SLD  conditions  exist  are 
the  same  altitudes  at  which  jets  would 
encounter  those  conditions  during  the 
departure  and  arrival  phases  of  flight. 
Flight  in  SLD  conditions  that  would 
have  a  negative  effect  on  a 
turbopropeller-powered  airplane  would 


have  the  same  effect  on  a  jet,  since  both 
are  certificated  under  the  same  rules 
with  regard  to  flight  into  adverse 
weather,  and  both  fly  at  about  the  same 
speeds  during  the  departure  and  arrival 
phases  of  flight.  Additionally,  another 
commenter  adds  that  no  airplane, 
whether  it  is  powered  by  a 
turtxjpropeller.  turbojet,  or  turbofan 
engine,  is  certificated  for  operation  in 
SLD  conditions. 

Another  commenter  indicates  that 
icing  encounters  take  place  at  altitudes 
below  the  cruising  altitudes  of  most 
turtwpropeller-powered  aircraft  used  in 
scheduled  service;  this  also  occurs  on 
airplanes  powered  by  turbojet  engines. 
Icing  encounters  occur  during  takeoff, 
climb,  descent,  holding,  and  landing 
phases  of  flight  on  both  types  of  aircraft. 
The  commenter  adds  that  operating  the 
airplane  in  a  holding  pattern  for  a 
prolonged  period  in  severe  icing 
conditions  is  hazardous  for  both  turbojet 
and  turtx)propeller-powered  aircraft. 
The  commenter  explains  that,  although 
the  exposure  time  per  flight  hour  of  a 
long-haul  jet  aircraft  is  less,  the 
exposure  on  a  per  flight  basis  is  exactly 
the  same.  The  commenter  states  that, 
like  landing  gear  life  Umits,  the  proper 
measure  of  exposure  to  freezing  rain/ 
freezing  drizzle  should  be  the  number  of 
flights,  not  the  number  of  flight  hours. 

Another  commenter.  Saab,  states  that 
Saab  Model  SAAB  2000  series  airplanes 
have  a  unique  power-to- weight  ratio, 
which  makes  it  comparable  with 
airplanes  of  the  same  size  and,  in  some 
relevant  areas  such  as  climb 
performance  and  single  engine  ceiling, 
even  far  superior.  Operators  of  those 
airplanes  can  operate  the  aircraft  over- 
the- weather  at  flight  level  (FL)  310.  This 
means  that  these  Saab  airplanes  operate 
on  jet  profiles  and.  therefore,  are  not 
exposed  to  the  icing  conditions  that  are 
outside  the  icing  envelope  any  more 
than  the  airplanes  that  are  excluded 
from  the  proposals. 

The  FAA  does  not  concur  that  the 
proposals  should  be  withdrawn.  The 
FAA  does  not  intend  to  imply  through 
issuance  of  these  AD's  that 
turtxjpropeller-powered  airplanes  are 
less  safe  than  airplanes  having  other 
types  of  propulsion  systems.  As  stated 
in  the  preamble  of  the  proposals,  the 
FAA  addressed  certain  airplanes  as  a 
higher  priority  for  two  reasons: 

— Turbopropeller-powered  airplanes  are 
more  likely  to  operate  at  low  altitudes 
and  to  make  more  frequent  landings; 
therefore,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope  specified 
in  Appendix  C  of  part  25  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  25);  and 
— The  flight  crew  of  an  airplane  having 
an  unpowered  roll  control  system 
must  rely  solely  on  physical  strength 
to  counteract  roll  control  anomalies, 
whereas  a  roll  control  anomaly  that 
occurs  on  an  airplane  having  a 
powered  roll  control  system  need  not 
be  offset  directly  by  the  flight  crew. 
Since  the  issuance  of  the  proposed 
rules,  the  FAA  has  reconsidered  this 
reasoning.  The  FAA  acknowledges  that 
simply  because  an  airplane  is 
turbopropeller-powered  and  has  a 
particular  flight  profile,  that  airplane 
should  not  be  addressed  as  a  higher 
priority.  However,  this  does  not 
diminish  the  significance  of  the 
necessity  of  the  flight  crew  of  an 
airplane  having  an  unpowered  roil 
control  system  to  rely  on  physical 
strength  to  counteract  roll  control 
anomalies.  The  subject  airplanes  all 
have  pneumatic  deicing  boots  and 
unpowered  aileron  controls,  which  have 
been  common  denominators  in  the 
accident  and  incident  history 
concerning  flight  in  icing  conditions 
and,  in  particular,  during  conditions 
when  SLD  was  believed  to  be  present. 
Therefore,  airplanes  having  those  design 
features  are  of  immediate  concern  to  the 
FAA  and  were  addressed  as  a  higher 
priority.  Additionally,  these  AD's 
primarily  address  airplanes  used  in 
regularly  scheduled  passenger  service  in 
the  United  States. 

The  FAA  finds  that  the  comment 
indicating  that  more  frequent  landings 
provides  more  opportunity  to  verify  that 
ice  has  not  formed  is  irrelevant.  It  also 
could  be  said  that  more  frequent 
landings  gives  more  opportunity  for  ice 
to  form.  The  FAA  agrees  with  the 
statement  that  holding  for  prolonged 
periods  in  severe  icing  conditions  is 
hazardous  for  all  aircraft  types.  The 
FAA  is^ considering  initiating  an 
assessment  of  the  need  to  prohibit  all 
aircraft  from  continued  flight  in  severe 
icing  conditions  as  defined  in  these 
AD's. 

Although  Transport  Canada  Aviation 
does  not  request  that  the  proposed  AD's 
be  withdrawn,  the  commenter  indicates 
that  roll  control  anomalies  could  exist 
for  all  aircraft  whether  they  have 
powered  or  unpowered  roll  control 
systems.  Transport  Canada  Aviation 
adds  that  some  jet-powered  aircraft  have 
unpowered  ailerons. 

The  FAA  concurs  that  roll  anomalies 
could  exist  for  all  aircraft  whether  they 
have  powered  or  unpowered  roll  control 
systems.  However,  these  AD's  address 
airplanes  having  both  deicing  boots  and 
unpowered  aileron  controls.  The  FAA 
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acknowledges  that  other  airplanes  that 
have  powered  ailerons  may  be  subject  to 
roll  problems  in  severe  icing  conditions 
due  to  loss  of  lift.  However,  the  FAA  is 
not  aware  of  a  mechanism  that  would 
allow  ice  to  produce  an  uncommanded 
control  deflection  on  airplanes  having 
powered  flight  control  systems.  In 
addition,  airplanes  having  powered  roll 
control  systems  do  not  have  direct 
feedback  of  aerodynamic  forces  to  the 
pilot.  However,  the  FAA  is  considering 
initiating  an  assessment  of  the  need  to 
apply  similar  limitations  to  other 
aircraft  types. 

Comment  8.  Request  To  Withdraw  the 
Proposals:  Affected  Airplanes  Are  Not 
Same  Type  Design  as  Accident  Airplane 

Several  commenters  contend  that  the 
proposals  should  be  withdrawn  because 
the  FAA  has  not  established  clearly  that 
the  airplanes  addressed  in  the  proposed 
rules  have  the  same  type  design  as  the 
Aerospatiale  Model  ATR-72  series 
airplane  that  was  involved  in  an 
accident  in  October  1994  that  occurred 
in  severe  icing  conditions. 

One  commenter  questions  the  words 
"same  type  design,"  and  asks  if  those 
words  refer  to  high  wing,  low  wing,  T- 
tail,  or  aircraft  of  another  type  design. 

Three  commenters  provide 
justification  in  support  of  a  request  that 
certain  airplanes  be  exempt  from  these 
AD's: 

•  de  Havilland  Model  DHC-7  and 
DHC-6  series  airplanes:  De  Havilland 
states  that  the  airplanes  it  manufactures 
share  a  conservative  aerodynamic 
design  philosophy  that  yields 
exceptional  low-speed  handling 
qualities  and  demonstrated  benign 
handling  qualities  in  icing  conditions. 
De  Havilland  adds  that  two-thirds  of  the 
roll  control  authority  of  these  airplanes 
is  provided  by  hydraulically  powered 
roll  spwilers.  A  second  commenter  adds 
that  increased  testing  has  been 
conducted  on  these  airplanes. 

•  Fokker  F27  Mark  100,  200,  300. 
400,  500, 600,  700,  and  050  series 
airplanes:  Fokker  states  that  the  leading 
edge  boots  on  Fokker  Model  F27  series 
airplanes  and  Model  F27  Mark  050 
series  airplanes  extend  to  a  chord  wise 
position,  12.5  percent  wing  chord, 
which  precludes  all  but  the  very  largest 
droplets  impinging  on  the  unprotected 
surfaces.  Fokker  adds  that  since  the 
accident  airplane  has  unshielded  horn 
balances  and  the  affected  Fokker 
airplanes  do  not  have  these  unshielded 
horn-balances,  Fokker  airplanes  will  not 
experience  roll  upset  problems.  Fokker 
indicates  that  aerodynamically 
balancing  the  control  surfaces  by  means 
of  unshielded  horn  balances  was  not 
applied  because  of  the  bad  service 


experience  of  the  Vickers  Viking  aircraft 

in  1946. 
•  Beech  Model  200  and  200C 

airplanes:  Raytheon  states  that  these 
particular  airplane  models  are  not 
normally  considered  to  be  commuter 
aircraft,  and  that  issuance  of  an  AD 
would  be  contrary  to  the  stated  purpose 
of  the  proposals  because  most  of  these 
airplanes  are  used  in  non-revenue 
service.  Raytheon  states  that  these 
airplanes  are  all  low  wing  aircraft. 
Aerospatiale  Model  ATR-72  series 
airplanes  (the  accident  airplane)  is  50 
percent  larger  and  carries  over  twice  the 
number  of  passengers  as  these  Beech 
aircraft.  For  these  reasons,  as  well  as 
other  differences  in  the  geometry  of  the 
airplanes  (i.e.,  relative  aileron  span), 
Raytheon  states  that  the  supposition  of 
an  icing  hazard  in  these  aircraft  is 
purely  speculative. 

The  FAA  does  not  concur  that  any  of 
the  addressed  airplanes  should  be 
exempt  from  these  AD's.  The  FAA  has 
examined  the  accident  and  incident 
history  in  icing  conditions  and,  in 
particular,  those  events  believed  to 
involve  SLD  conditions.  Results  of  this 
examination  revealed  that  the  type 
design  characteristics  that  appear  to  be 
common  in  these  events  are  pneumatic 
deicing  boots  and  unpowered  aileron 
controls.  Airplanes  having  those  type 
design  characteristics  appear  to  be  more 
susceptible  to  control  problems  in 
severe  icing  conditions.  In  response  to 
Fokker's  remaric  that  its  airplanes  will 
not  experience  roll  control  problems 
since  those  airplanes  do  not  have 
unshielded  horn  balances,  the  FAA  has 
determined  that  horn  balances  on  the 
accident  airplane  were  not  the  source  of 
the  uncommanded  aileron  motion. 
Design  similaritiea  of  the  wing,  tail,  or 
ailerons  do  not  appear  to  be  a  common 
denominator  among  airplanes  involved 
in  accidents  or  incidents  where  SLD 
conditions  may  have  been  present. 

Saab  asks  for  removal  of  the  sentence 
that  reads.  "Since  an  unsafe  condition 
has  been  identified  that  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  .  *  *  *"  Saab  states 
that  this  sentence  implies  that  Saab 
Model  SF340A  and  SAAB  340B  series 
airplanes  have  a  problem  and  that  this 
problem  is  "likely  to  develop  on  other 
airplanes  of  the  same  type  design."  Yet, 
there  have  been  no  reported  problems 
on  those  airplanes,  which  are  not  of  the 
same  type  design  as  all  other 
turbopropeller-powered  airplanes. 
Transport  Canada  Aviation  does  not 
request  that  the  proposals  be 
withdrawn;  however,  the  commenter 
requests  that  the  FAA  revise  the  same 
phrase  discussed  by  Saab.  Transport 
Canada  Aviation  requests  that  the 


phrase  be  reworded  as  follows:  "Since 
an  unsafe  condition  has  been  identified 
where  aircraft  icing  certification  is  not 
adequate  to  address  the  conditions  that 
are  outside  of  Appendix  C  of  FAR  part 
25  .  .  . ." 

The  FAA  does  not  concur  with  Saab's 
request.  The  FAA  acknowledges  that 
there  have  been  no  reported  problems 
involving  severe  icing  conditions  on 
Saal)  airplanes.  However.  Saab  Model 
SF340A  and  SAAB  340B  series 
airplanes  have  pneumatic  deicing  txwts 
and  unpowered  aileron  controls,  which 
have  been  determined  to  be  the  common 
denominators  among  the  airplanes 
involved  in  accidents  and  incidents  in 
severe  icing  conditions.  Therefore,  the 
FAA  has  determined  that  when  severe 
icing  conditions  are  encountei^  on 
these  Saab  airplanes,  those  conditions 
must  be  exited. 

Although  the  FAA  has  no  technical 
objection  to  the  revised  wording 
proposed  by  Transport  Canada  Aviation, 
this  sentence  does  not  reappear  in  the 
final  rules.  Therefore,  no  change  to  the 
final  rule  is  necessary. 

Comment  9.  Request  for  Explanation  of 
the  Applicability  of  the  AD's 

One  commenter  requests  an 
explanation  of  the  methodology  used  by 
the  FAA  to  determine  that  AD's  should 
not  be  issued  for  Cessna  and  Piper 
multi-engine  aircraft.  The  commenter 
also  asks  if  an  AD  similar  to  the 
proposed  rules  exists  for  Boeing  Model 
737  series  airplanes.  The  commenter 
indicates  that  Model  737  series 
airplanes  have  demonstrated  abnormal 
and  unexplained  roll  tendencies. 

The  FAA  provides  the  following 
clarification  for  this  commenter.  No 
AD's  have  been  issued  for  Piper 
airplanes  or  Boeing  Model  737  series 
airplanes.  However,  as  inflected  in  the 
table  above,  the  FAA  has  issued  an  AD 
for  Cessna  Model  208  and  208B 
airplanes. 

Most  of  the  aircraft  affected  by  these 
final  rules  are  used  primarily  in 
regularly  scheduled  passenger  service  in 
the  United  States.  However,  there  are 
some  airplanes  affected  by  the  final 
rules  that  are  not  used  in  regularly 
scheduled  passenger  service.  Two  of 
these  are  Cessna  Model  208  and  208B 
airplanes.  Those  airplanes  were 
included  in  the  final  rules  because  of 
their  accident  and  incident  history'  in 
icing  conditions.  The  FAA  is 
considering  an  assessment  of  the  need 
to  prohibit  all  aircraft  from  continued 
flight  in  severe  icing  conditions. 
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Comment  10  Request  To  Withdraw  the 
Proposals:  Service  Experience  of 
Affected  Airplanes  is  Satisfactory 

Several  commenters  indicate  that  the 
FAA  should  withdraw  the  proposed 
AD's  in  light  of  the  satisfactory  service 
experience  of  the  airplanes  addressed  in 
the  proposals.  The  commenters  believe 
that  the  FAA  is  singling  out 
turbopropeller- powered  aircraft  without 
any  regard  for  the  operational  record  of 
those  aircraft. 

Several  commenters  provide 
justification  in  support  of  this  request: 

•  One  commenter  states  that  de 
Havilland  airplanes  have  been 
successfully  operated  for  over  30  years 
without  one  instance  of  roll  upset  or 
flight  control  problems. 

•  De  Havilland  indicates  that  de 
Havilland  Model  DHC-8  series 
airplanes  have  been  in  service  for  11 
years  and  have  accumulated  6  million 
flights  and  5  million  flight  hours 
without  any  incidents  due  to  icing. 

•  De  Havilland  adds  that  de 
Havilland  Model  DHC-7  series 
airplanes  have  been  in  service  for  18 
years  and  have  accumulated  3.7  million 
flights  and  2.7  million  flight  hours 
without  any  incidents  due  to  icing. 

•  Another  commenter  has  not 
experienced  any  icing  related  upsets  or 
control  irregularities  in  its  fleet  of  de 
Havilland  Model  DHC-«  seges 
airplanes  and  Beech  Model  1900  series 
airplanes. 

•  One  commenter  operates  21  Beech 
Model  1900D  airplanes,  32  EMBRAER 
Model  EMB-120  series  airplanes,  and 
41  Aerospatiale  Model  ATR-42  and 
ATR-72  series  airplanes;  none  of  these 
airplanes  have  experienced  any  icing 
incidents  this  season 

•  One  commenter  indicates  that 
airplanes  produc;ed  by  Beech, 
EMBRAF.R,  and  Jetstream  Aircraft 
Limited  (JAI.)  have  no  re<:ord  of 
uncommanded  roll  due  to  asymmetru:al 
buildup  of  ice  on  surfaces  beyond  the 
deicing  boots 

•  One  commenter  notes  that  it  has  not 
experienced  any  unusual  icing 
characteristics  on  its  fleet  of  KMBRAER 
Model  KMB-120  series  airplanes  and 
Aerospatiale  Model  ATR-72  series 
airplanes 

•  Fairchild  notes  that  m  over  26  years 
and  IS.OOO.OCK)  flight  hours  in  passenger 
service,  there  has  never  been  a  rejHirted 
incident  where  the  controllability  of 
Fain:hild  Aircraft  SA226  and  SA227 
series  airplanes  were  in  (eopardy  as  a 
result  of  any  icing  encounters  (including 
SLD  icing  en<;ounters). 

•  The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
slates  that  no  ii»  build-up  behind  the 


wing  boots  has  ever  been  reported  on 
Saab  Model  SF340A.  SAAB  340B.  or 
SAAB  2000  series  airplanes. 
Additionally,  the  leading  edge  on  these 
airplanes  can  be  inspected  easily  during 
flight. 

•  Saab  remarks  that  no  roll  anomaly 
problems  in  icing  conditions  have 
occurred  during  the  extensive  service 
experience  of  Saab  Model  SF340A  and 
SAAB  340B  series  airplanes. 

•  The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn.  The  fact  that 
an  airplane  has  a  perfect  safety  record 

in  icing  does  not  negate  the  fact  that  no 
airplane  has  been  certificated  for  flight 
into  SLD.  The  FAA  has  determined  that 
a  need  exists  to  provide  the  flight  crew 
with  useful  safety-related  information 
regarding  the  limitations  of  the  airplane 
concerning  flight  in  severe  icing 
conditions.  The  purpose  of  issuing  these 
final  rules  is  to  provide  the  flight  crew 
with  such  information. 

One  commenter.  Transport  Canada 
Aviation,  requests  that  the  proposals 
apply  only  to  those  airplanes  that  have 
a  demonstrated  history  of  in-service 
problems  as  a  priority.  The  commenter 
states  that  the  hazards  relating  to 
operation  in  icing  conditions  exist  for 
all  types  of  aircraft.  (The  commenter 
does  not  request  that  the  prop>osed  rules 
be  withdrawn.) 

The  FAA  does  not  concur  with  this 
request.  As  explained  previously,  the 
FAA  has  issued  AD's  for  airplanes 
having  pneumatic  deicing  boots  and 
unpowered  aileron  controls  as  a 
priority.  Airplanes  having  these  design 
features  are  of  immediate  concern  to  the 
FAA  because  these  features  have  been 
common  denominators  in  the  accident 
and  incident  history  concerning  flight  in 
icing  conditions  and.  ^  particular, 
during  rxinditions  when  SLD  was 
believed  to  be  present.  The  FAA  is 
considering  the  need  for  rulemaking  to 
impose  similar  limitations  on  other 
aircraft. 

Comment  1 1.  Request  To  Withdraw  the 
Proposals:  Extensive  Testing  Revealed 
No  Icing  Problems 

Several  commenters  request  that  the 
proposals  be  withdrawn  because 
extensive  testing  revealed  no  icing 
problems  on  many  different 
turtx)propeller-powered  airplanes,  even 
though  those  tests  likely  exceeded  any 
it.ing  certification  tests  ever  performed 
on  other  civil  aircraft  typws,  including 
large  ^et-powered  transport  category 
airplanes.  Fokker  states  that  Fokker 
Model  F27  series  airplanes  do  not 
demonstrate  unacceptable  roll  control 
characteristics  in  severe  icing 
conditions:  however.  Fokker  submits  no 
data  to  substantiate  this  statement. 


The  FAA  does  not  concur.  The  FAA 
finds  that  successful  completion  of  the 
roll  upset  evaluation  is  not  a  valid 
reason  for  withdrawing  the  AD's.  On  the 
contrary,  if  the  evaluation  had 
demonstrated  anomalies,  the  FAA  may 
have  concluded  that  action  beyond  that 
required  by  these  AD's  was  necessary  to 
address  the  demonstrated  unsafe 
condition.  The  testing  was  designed  to 
examine  only  the  roll  handling 
characteristics  of  the  airplane  in  certain 
droplets  the  size  of  freezing  drizzle  to 
determine  if  any  design  changes  are 
necessary  to  prevent  catastrophic 
control  surfece  deflection.  The  testing 
was  not  a  certification  test  to  approve 
the  airplane  for  flight  into  freezing 
drizzle  since  many  of  the  components 
and  their  functions  were  not  tested  (e.g., 
pitch  control,  engine  and  propeller, 
performance,  stall  warning,  windshield, 
air  data  sensors  and  fuel  system  vents). 
Further,  freezing  rain  was  not  tested. 
Satisfactory  demonstration  of  those  tests 
does  not  remove  the  FAA's 
responsibility  to  provide  a  safe 
operating  environment  for  the 
ptassengers  and  crew. 

}AL  comments  that  its  airplanes  are 
not  subject  to  the  addressed  unsafe 
condition,  and  that  the  FAA  had 
conciured  with  this  contention.  JAL 
states  that  the  FAA  agreed  that,  by  the 
controllability  evaluation  process,  all 
)et8tream  aircraft  types  had  been 
demonstrated  to  be  not  susceptible  to 
roll  control  anomalies  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  does  not  concur  with  JAL's 
position  concerning  its  airplanes.  All 
Jetstream  airplanes  affected  by  these 
AD's  successfully  completed  the  roll 
upset  evaluation.  However,  as  stated 
previously,  no  airplanes  were  tested  in 
neezing  rain  conditions.  The  roll  upset 
evaluation  only  addressed  conditions 
that  were  believed  to  have  existed 
during  an  accident  involving  a  transport 
category  airplane  that  occurred  in 
October  1994.  Therefore,  since  no 
airplane  has  been  tested  in  all  freezing 
rain  and  freezing  drizzle  conditions,  no 
airplane  has  been  demoostrated  to  be 
safe  for  continued  flight  in  these 
conditions. 

Comment  12.  Request  To  Withdraw  the 
Proposals:  Publish  Advisory  Materials 
and  Require  Training 

Several  commenters  request  that,  in 
lieu  of  issuing  the  proposed  rules,  the 
FAA  publish  appropriate  advisory 
materials  and  require  training  for 
recognition,  avoidance,  and  exit  from 
severe  icing  encounters  as  part  of  the 
required  severe  weather  training  for 
pilots  and  dispatchers.  Two  commenters 
suggest  that  the  FAA  include  such 
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requirements  in  the  operating  rules 
specified  in  part  121  ("Certification  and 
Operations:  Domestic,  Flag,  and 
Supplemental  Air  Carriers  and 
Commercial  Ofwrators  of  Large 
Aircraft")  of  the  Federal  Aviation 
Regulations  (14  CFR  part  121).  Another 
commenter  indicates  that,  since  jets  and 
piston-engine  aircraft  also  could 
develop  ice  shapes  other  than  those 
tested,  training  should  not  be  provided 
only  to  pilots  of  turbopropeller-powered 
airplanes,  but  to  pilots  of  all  aircraft. 
Some  commenters  also  suggest  that  the 
FAA  has  successfully  addressed  other 
issues  through  increased  awareness  and 
training  requirements,  rather  than  by 
issuing  AD's  against  every  airplane  type 
design  to  require  revising  the 
Limitations  Section  of  the  AFM.  The 
commenters  cite  windshear.  ground 
deicing,  and  clear  air  turbulence  as 
examples  of  such  issues.  The 
commenters  contend  that,  except  where 
configuration  changes  are  needed,  such 
as  in  the  case  of  windshear  detection 
devices,  improved  awareness  and 
training  programs — not  AD's — have 
been  highly  effective  in  achieving 
needed  safety  improvements. 

The  FAA  does  not  concur.  The  FAA 
considers  that  substituting  advisory 
material  and  mandatory  training  for 
issuance  of  an  AD  is  not  appropriate, 
nor  would  this  adequately  address  the 
unsafe  condition.  The  FAA  fully 
supports  the  development  of  advisory 
materials  and  training.  Part  1 21 
("Certification  and  Operations: 
Domestic,  Flag,  and  Supplemental  Air 
Carriers  and  Commercial  Operators  of 
Large  Aircraft")  and  part  135  ("Air  Taxi 
Operators  and  Commercial  Operators") 
of  the  Federal  Aviation  Regulations  (14 
CFR  parts  121  and  135)  require  that 
appropriate  training  concerning 
limitations  such  as  those  contained  in 
these  AD's  be  incorporated  into  air 
carriers'  training  programs.  However, 
the  FAA's  position  is  that  the 
development  and  use  of  such  advisory 
materials  and  training  alone  are  not 
adequate  to  address  the  subject  unsafe 
condition.  Currently,  the  AFM's  specify 
that  the  affected  airplanes  are 
certificated  for  flight  in  icing  conditions; 
however,  the  AFM's  do  not  specify  a 
method  of  determining  whether  the 
certification  limits  for  those  conditions 
have  been  exceeded.  Consequently,  the 
FAA  finds  that  these  AFM's  must  be 
revised  to  provide  limitations  for  flight 
in  icing  conditions  and  to  provide  the 
flight  crew  with  a  method  of 
determining  when  those  limitations 
have  been  exceeded. 

The  FAA  does  not  concur  that 
amending  part  121  of  the  Federal 
Aviation  Regulations  (14  CFR  part  121) 


in  lieu  of  issuing  these  AD's  is 
appropriate.  The  FAA's  position  is  that 
the  appropriate  place  to  inform  the 
flight  crew  of  the  limitations  of  the 
airplane  is  in  the  AFM.  The  appropriate 
vehicle  for  mandating  such  AFM 
revisions  is  through  issuance  of  an  AD. 
In  addition,  an  AD  will  ensure  that  the 
incorporation  of  such  AFM  revisions  is 
not  left  to  each  operator's  individual 
discretion  and  that  flight  crews  receive 
pertinent  information.  The  FAA  may 
consider  an  assessment  of  the  need  to 
provide  training  to  pilots  of  aU  aircraft 
types  for  flight  in  severe  icing 
conditions. 

The  commenters  reference  windshear 
as  an  example  of  an  issue  that  was 
handled  successfully  without  issuance 
of  an  AD  to  revise  the  AFM's.  In  this 
case,  the  AFM's  for  all  airplanes  having 
an  onboard  windshear  system  were 
revised  to  provide  the  flight  crew  with 
procedures  for  responding  when  the 
system  gives  an  alert.  Although  no  AD 
was  issued  to  mandate  these  AFM 
revisions,  without  revising  the  AFM, 
operators  could  not  comply  with  the 
section  of  part  121  of  the  Federal 
Aviation  Regulations  (14  CFR  part  121) 
that  requires  installation  of  the 
windshear  detection  devices.  In 
conclusion,  although  AFM  revisions 
were  not  required  by  an  AD,  AFM 
changes  were  mandated  indirectly  by  a 
new  part  121  regulation. 

The  commenters  also  reference 
ground  deicing.  Fart  91  ("General 
Operating  and  Flight  Rules")  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  91)  prohibits  takeoff  of  an  airplane 
unless  the  airframe  is  clear  of  ice; 
therefore,  there  is  no  need  to  provide 
additional  limitations  concerning  the 
amount  of  ice  that  would  be  acceptable 
for  takeoff  However,  in  the  case  of 
severe  icing  conditions  addressed  by 
these  final  rules,  the  AFM's  currently 
allow  flight  in  icing,  but  the  AFM  does 
not  define  when  the  limits  of  the 
certificated  idng  operation  envelope 
have  been  exceeded. 

Concerning  the  issue  of  clear  air 
turbulence,  issuance  of  an  AD  was  not 
required  because  an  airspeed  limitation 
associated  with  turbulent  air 
penetration  was  already  in  the  AFM's. 
Therefore,  in  this  case,  the  issue  was 
addressed  in  the  AFM  as  well  as 
through  awareness  and  training. 

Comment  13.  Request  To  Withdraw  the 
Proposals:  Incorporate  Operational 
Issues  into  a  Training  Curriculum 

Two  commenters  request  that  the 
proposals  be  withdrawn  because  the 
proposed  AD's  address  an  operational 
issue  that  should  be  incorporated  into 
an  opern'.or's  training  curriculum.  One 


commenter  states  that  pilots  must  be 
made  awara  of  the  hazards  of  idng  and 
that  extended  operation  of  an  airplane 
in  any  idng  encounter  that  results  in 
significant  airframe  accretion  of  ice  is 
uiuicoeptable. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn  based  on  the 
commenters'  request.  The  FAA 
acknowledges  that  these  AD's  address 
an  operational  issue.  When  the 
requirements  of  these  AD's  are 
accomplished  and  the  AFM  Umitaticms 
are  revised,  this  material  will  be 
incorporated  necessarily,  as  explained 
previously,  into  the  training  curriculum 
for  the  flight  crews  and  dispatchers,  if 
applicable,  in  the  operator's  approved 
training  program.  In  this  manner,  pilots 
and  dispatchers,  if  applicable,  will  be 
informed  of  the  hazuds  of  idng  and 
that  continued  operation  of  an  airplane 
in  certain  idng  conditions  is  prohibited. 

Comment  14.  Request  To  Withdraw  the 
Proposals:  Require  Training  for  Air 
Traffic  Controllers  and  Weather 
Specialists 

Two  commenters  request  that  the 
FAA  implement  additional  poUcy  to 
require  training  for  air  traffic  controllers 
and  weather  spedalists  in  the 
recognition,  avoidance,  and  procedures 
to  exit  severe  icing  conditions. 

The  FAA  does  not  concur  that  these 
AD's  should  be  withdrawn.  However, 
the  FAA  acknowledges  that 
implementation  of  these  AD's  may 
necessitate  additional  training  beyond 
that  which  is  already  required  for  air 
traffic  controllers  and  weather 
spedalists.  The  FAA  may  consider  the 
need  to  provide  training  concerning 
recognition,  avoidance,  and  procedures 
for  exiting  severe  icing  conditions. 
However,  the  intent  of  these  AD's  is  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  The 
appropriate  vehicle  for  requiring  that 
such  information  be  included  in  the 
AFM's  is  through  issuance  of  an  AD. 

Comment  15.  Request  To  Withdraw  the 
Proposals:  Add  a  Caution  to  the  AFM 

One  commenter  requests  that,  in  lieu 
of  issuing  the  proposed  AD's,  a 
"Caution"  should  be  added  to  the  AFM 
to  inform  pilots  to  exit  icing  conditions 
if  ice  was  observed  to  be  forming  aft  of 
the  protected  surfaces  of  the  wings.  The 
commenter  states  that  information 
regarding  the  use  of  Haps  and  the 
autopilot  in  icing  conditions  could  also 
be  incorporated  into  the  AFM.  The 
commenter  does  not  indicate  which 
section  of  the  AFM  should  include  this 
material. 
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The  FAA  does  not  concur.  The  FAA 
finds  that  the  requirement  to  exit  severe 
icing  conditions  and  information 
concerning  use  of  the  autopilot  during 
flight  in  those  conditions  must  be 
included  in  the  Limitations  Section  of 
the  AFM.  Additionally,  information 
concerning  use  of  the  flaps  during  those 
conditions  should  be  included  in  the 
Procedures  Section  of  the  AFM.  The 
appropriate  vehicle  for  requiring  these 
changes  to  the  AFM  is  through  issuance 
of  an  AO. 

Comment  16.  Request  To  Withdraw  the 
Proposals:  Require  Alternative  AFM 
Limitation 

One  commenter  requests  that,  in  lieu 
of  an  AD,  the  FAA  require  an  alternative 
AFM  limitation  that  reads  as  follows: 
"This  aircraft  is  certified  for  flight  into 
icing  conditions  as  specified  by 
Appendix  C  of  Part  25.  Actual  icing 
encountered  may  be  greater  than 
Appendix  C  requirements." 

The  FAA  does  not  concur.  The 
suggested  limitation  does  not  provide 
guidance  as  to  how  a  pilot  can  identify 
and  safely  exit  icing  conditions  that 
have  exceeded  those  specified  in  the 
icing  envelope  in  Appendix  C  of  part  25 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  25).  These  AD's  are  intended 
to  provide  the  flight  crew  with  visual 
cues  which  indicate  that  icing 
conditions  have  exceeded  the 
capabilities  of  the  ice  protection 
equipment,  and  with  procedures  to 
safely  exit  those  conditions.  No  change 
to  the  AD's  is  necessary. 

Comment  1 7.  Request  To  Witbdmw  the 
Proposals:  AFM  Revisions  Already  Are 
Required 

One  commenter  requests  that  the 
proposals  be  withdrawn  because  section 
121.133  ("Manual  Requirements: 
'Preparation' ")  of  the  Federal  Aviation 
Regulations  (14  CFR  121.133)  already 
requires  that  operators  incorporate 
revisions  into  the  AFM's;  therefore, 
issuance  of  the  proposed  AD's  is 
unnecessary. 

The  FAA  does  not  concur.  Section 
121.133  of  the  Federal  Aviation 
Regulations  (14  CFR  121.133)  does  not 
specifically  require  that  AFM's  be 
updated  to  current  revisions.  Section 
121.141  ("Airplane  or  Rotorcraft  Flight 
Manual")  of  the  Federal  Aviation 
Regulations  (14  CFR  121.141)  requires 
that  the  current  AFM  be  carried  on  the 
aircraft,  but  does  not  require 
incorporation  of  the  most  current 
revisions.  Additionally,  the  commenter 
does  not  address  the  need  to  change  the 
AFM's  for  airplanes  that  operate  under 
parts  135  ("Air  Taxi  Operators  and 
Commercial  Operators")  and  91 


( "General  Operating  and  Plight  Rules") 
of  the  Federal  Aviation  Reguiaticms  (14 
CFR  parts  135  and  91).  The  appropriate 
vehicle  for  ensiiring  that  the  Limitations 
Section  of  the  AFM's  is  changed  is 
through  issuance  of  an  AD. 

Comment  18.  Request  To  Withdraw  the 
Proposals:  Use  Existing  AFM  Revisions 

The  General  Aviation  Manuhcturers 
Association  (GAMA),  <m  behalf  of  its 
members,  states  that  some  of  the 
affected  manufecturers  have  prepared 
FAA-approved  revisions  for  Uie  AFM's 
for  their  products.  GAMA  indicates  that 
those  revisions  incorporate  specific 
information  regarding  cues  for 
recognizing  severe  icing  conditions  and 
procedures  for  exiting  such  conditions, 
if  encountered.  Therafbre.  if  the 
proposed  AD's  are  adopted,  the 
requirements  of  the  AD's  would 
supersede  the  information  operators 
have  already  incorporated  into  the 
AFM's  with  less  appropriate 
information  that  is  not  type  design 
specific. 

One  commenter,  JAL,  requests  tliat 
certain  existing  AFM  revisions  for  the 
affiected  Jetstream  airplanes  be  cited  in 
the  proposed  AD's  for  those  airplanes  in 
lieu  of  the  content  of  the  proposed  AD's. 
(However,  JAL  does  not  request  that  the 
proposals  be  withdrawn  for  this 
particular  reason.)  JAL  indicates  tliat  the 
existing  AFM  revisions  have  already 
been  FAA-approved. 

The  FAA  does  not  concur  with  the 
commenters'  requests.  The  FAA 
acknowledges  that  the  AFM  revisions 
required  by  these  final  rules  will 
supersede  previously  approved  AFM 
revisions.  However,  the  FAA  is  unaware 
of  any  AFM  that  addresses  all  of  the 
provisions  specified  in  these  final  rules, 
nor  of  any  a!fM  that  contains  specific 
visual  cues  that  the  FAA  has  not 
included  in  the  final  rules.  Even  if  AFM 
material  currently  exists  that  does 
contain  all  of  the  provisions  of  the  final 
rules,  the  FAA  finds  that  issuance  of  an 
AD  would  still  be  necessary  to  mandate 
the  provisions  of  the  AFM  revisions. 
However,  the  FAA  would  consider  a 
request  for  approval  of  an  alternative 
method  of  compliance,  in  accordance 
with  the  provisions  of  this'AD,  for  those 
operators  having  AFM's  that  already 
contain  all  of  the  provisions  of  the  final 
rules. 

Another  commenter  requests  that  the 
FAA  withdraw  the  proposal  that  applies 
to  Fairchild  Model  SA226  and  SA227 
series  airplanes.  The  commenter  states 
that  the  AFM  for  those  airplanes 
currently  contains  visual  cues  to  aid  the 
flight  crew  in  recognition  of  weather 
conditions  conducive  to  SLD.  This  AFM 
also  provides  procedures  for  avoidance 


of  such  conditions.  The  conunenter 
adds  that  these  AFM  procedures  result 
in  additional  operatii^  limitations  on 
the  aircraft  witn  regard  to  sevwe 
weather  conditions.  The  commffinter 
believes  these  AFM  procedures  address 
all  current  FAA  requirements. 

The  FAA  does  not  concur  that  the 
AFM  for  Fairchild  Model  SA226  and 
SA227  series  airplanes  addresses  all  of 
the  proposed  requirements  of  the 
propoeed  rule.  For  example,  the 
Limitations  section  of  the  AFM  for  those 
airplanes  does  not  require  the  flight 
crew  to  exit  severe  icing  conditions.  For 
this  reason,  the  FAA  does  not  consider 
the  AFM  tor  Fairchild  Model  SA226  and 
SA227  series  airplanes  to  be  eqmvalent 
to  the  information  specified  in  these 
AD's. 

Comment  19.  Request  To  Withdraw  the 
Proposals:  Develop  Rulemaking  to 
Address  Airplane  Certification  Outside 
of  Appendix  C 

Three  commenters  suggest  that 
instead  of  arbitrarily  prohibiting 
operation  of  the  airplane,  the  FAA 
should  imdertake  a  well-designed 
research  program  and,  if  warranted, 
devise  a  rulemaking  plan  for 
certification  of  airplanes  outside  of 
Appendix  C  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25). 
One  conmienter  also  suggests  possible 
retroactive  implementation  of  a  new 
Apoendix  C. 

The  FAA  does  not  concur  because  of 
the  length  of  time  that  would  be 
required  to  implement  the  commenters' 
suggestion.  The  FAA  finds  that  action  is 
required  prior  to  the  commencement  of 
the  next  icing  season  to  prohibit  the 
continued  flight  of  airplanes  in  icing 
conditions  that  have  been  shown  to  be 
unsafe  and  for  which  the  airplanes  have 
not  been  certificated.  However,  the  FAA 
is  currently  considering  initiating  an 
assessment  of  the  need  to  revise 
Appendix  C  and  the  possibility  of  its 
retroactive  implementation. 

Transport  Canada  Aviation  states  that 
the  FAA  has  determined  that  there  may 
be  a  problem  with  the  certification 
requirements  for  icing  on  de  Havilland 
Model  DHC-6,  DHC-7,  and  DHC-8 
series  airplanes,  but  not  the  specific 
approval  or  design  features  of  those 
airplanes.  However,  the  commenter 
does  not  specifically  request  that  the 
proposals  be  withdrawn. 

Tne  FAA  does  not  concur  with  the 
commenter's  statement.  The  FAA  has 
only  determined  that  no  adequate 
means  exists  for  the  flight  crew  to 
determine  when  the  icing  certification 
limits  have  been  exceeded.  The  purpose 
of  these  AD's  is  to  provide  more  clearly 
defined  procedures  and  limitations 
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associated  with  severe  icing  conditions. 
This  does  not  imply  that  the 
certification  requirements  for  icing  are 
inadequate. 

Comment  20.  Request  To  Withdraw  the 
Proposals:  Issue  a  "General  AD"  for  All 
Airplane  Types 

One  commenter  requests  that  a 
"general  AD"  be  issued  to  prohibit  all 
airplane  types  firom  inadvertent  flight 
into  hazardous  SLD  conditions.  Another 
commenter  adds  that  if  encotmters  with 
freezing  rain/freezing  drizzle  conditions 
must  be  reported  to  Air  Traffic  Control, 
such  reporting  also  should  apply  to 
flidit  crews  of  all  airplane  types. 

The  FAA  does  not  concur  vrith  the 
commenter's  request.  For  the  reasons 
discussed  earlier  in  the  preamble  of  this 
AD,  the  FAA  has  determined  that 
airplanes  having  pneimiatic  deicing 
boots  and  unpowered  aileron  controls 
are  of  immediate  concern  and  have  been 
addressed  as  a  higher  priority.  The  FAA 
finds  that  action  is  required  prior  to  the 
commencement  of  the  next  idng  season 
to  prohibit  the  operation  of  these 
airplanes  in  icing  conditions  that  have 
been  shown  to  be  unsafe  and  for  which 
the  airplanes  have  not  been  certificated. 
However,  the  FAA  is  currently 
considering  initiating  an  assessment  of 
the  potential  adverse  effects  of  SLD  on 
all  airplane  types. 

Comment  21.  Request  To  Withdraw  the 
Proposals:  Establish  a  Detailed 
Reporting  System 

One  commenter  requests  that  the  FAA 
establish  a  detailed  reporting  system  for 
inadvertent  encounters  with  severe  SLD. 
The  commenter  envisions  a  system  that 
would  provide  a  database  for  better 
identification  of  controllability  issues 
and  visual  indications  related  to  these 
encounters. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  has  been 
advised  that  the  Regional  Airline 
AssociMion  (RAA)  has  abeady 
established  an  "Unusual  Icing  Reporting 
Program"  for  the  purpose  described  by 
the  commenter;  therefore,  establishing 
another  reporting  program  would 
duplicate  this  benefit. 

Comment  22.  Request  To  Withdraw  the 
Proposals:  Revise  the  Master  Minimum 
Equipment  List  (MMEL) 

Two  commenters  request  that,  instead 
of  addressing  an  MMEL  item  in  an  AD 
(i.e.,  the  icing  detection  lights 
referenced  in  paragraph  (a)(1)  of  the 
proposals],  the  FAA  should  require  that 
the  MMEL  be  revised.  A  third 
commenter  adds  that  the  decision  to 
change  the  MMEL  should  be  made  by 
FAA  Operations  Inspectors  based  on 


local  conditions.  One  conunenter  states 
that  the  prohibition  of  dispatch  with 
any  inoperative  ice  detection  lights 
would  preclude  any  efforts  by  an 
operator  to  enhance  safety  by  installing 
a  second  set  of  bulbs.  The  commenter 
adds  that  under  this  proposed  rule,  this 
type  of  action  would  be  penalized  by 
simply  doubling  the  chances  of  a 
biun^  out  bulb  grounding  the  aircraft. 
In  practice,  if  one  were  to  add  a  fully 
redundant  set  of  bult)S,  it  would 
enhance  safety  by  allowing  the 
equivalent  of  the  current  illumination 
level  even  with  a  bulb  burned  out. 

The  FAA  does  not  concur  with  these 
requests.  FAA  Operations  Inspectors  are 
not  authorized  to  make  MMEL 
revisions.  The  FAA  has  determined  that 
it  is  prudent  to  address  the  idng 
detection  lights  in  these  final  rules  to 
ensure  uniform  and  immediate 
application  of  the  requirements  of  the 
AD's.  Concerning  the  example  provided 
by  one  of  the  commenters,  if  an  operator 
chooses  to  add  a  fully  redundant  set  of 
bulbs,  that  operator  should  request 
approval  of  an  alternative  method  of 
compliance  in  accordance  with  the 
provisions  of  this  final  rule. 

Although  Transport  Canada  Aviation 
does  not  request  that  the  proposals  be 
withdrawn,  it  requests  a  revision  to  the 
requirement  that  all  icing  detection 
lights  must  be  operative.  For  de 
HaviUand  Model  DHC-7  and  DHC-8 
series  airplanes,  the  commenter  requests 
that  the  requirement  t>e  changed  to 
mandate  that  at  least  one  outboard  and 
one  inboard  inspection  light  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  Since 
the  MMEL  contains  a  provision  that  a 
suitable  lamp/light  of  adequate  capadty 
be  available,  this  is  considered 
acceptable  in  conjunction  with  other 
indications  of  freezing  rain  or  freezing 
drizzle.  Similarly,  for  de  Havilland 
Model  DHC-6  series  airplanes,  the 
requirement  should  be  revised  to 
require  a  suitable  lamp/light  for 
dispatch  at  night  with  one  wing 
inspection  light  inoperative. 

The  FAA  does  not  concur.  The  FAA 
has  determined  that  the  justification 
provided  by  the  commenter  is  not 
adequate  to  enable  the  FAA  to 
determine  if  the  proposed  changes  are 
acceptable.  During  severe  idng 
conditions,  the  flight  crew's  workload 
may  be  high,  and  there  may  be  no 
opportunity  to  use  the  portable  lamp/ 
light,  which,  in  itself,  may  create 
disorientation  in  the  cockpit  due  to 
adverse  reflections  from  the  glass.  The 
FAA's  intent  in  having  all  inspection 
lights  be  operative  at  night  is  to  provide 
the  flight  crew  the  best  possible 
visibility  of  the  airframe.  However,  the 


FAA  would  consider  s  request  for 
approval  of  an  alternative  method  of 
compliance,  in  aooordance  with  the 
provisions  of  these  AD's,  provided  that 
adequate  justification  is  presented  to 
supp(Ml  such  a  request. 

Comment  23.  Request  To  Withdraw  the 
Proposals:  Certify  Airplanes  for  Flight  in 
Conditions  Outside  Appendix  C 

One  commenter  implies  that  the 
airplanes  affected  by  tlie  proposed  rules 
must  be  rectified  to  a  level  beyond  the 
present  certification  requirements  for 
flight  in  idng. 

The  FAA  does  not  concur.  Tiw  final 
rules  do  not  require  certification  of  the 
airplane  twycmd  the  current  certification 
requiremeiMs  for  flight  in  idng  spedfied 
in  Appendix  C.  These  AD's  simply 
provide  the  flight  crew  with  visual  cues 
which  indicate  that  idng  conditims 
have  exceeded  the  capabilities  of  the  ice 
protection  equipment,  and  with 
procedures  to  safely  exit  those 
conditions. 

One  commenter  requests  that  the 
proposal  for  de  Havilland  Model  TMC- 
6  series  airplanes  be  withdrawn  because 
this  airplane  model  is  type  certificated 
in  Canada,  which  is  a  country  with  a 
higher  standard  than  the  United  States 
for  operating  in  icing  conditions. 

The  FAA  does  not  concur.  This 
commenter  did  not  submit  data  to  the 
FAA  to  substantiate  that  the  airplane 
has  been  shown  to  be  safe  for  flight 
outside  the  icing  certification  envelope 
spedfied  in  Appendix  C.  Additionally, 
the  FAA  is  unaware  of  any  foreign  dvil 
aviation  authority  having  certification 
requirements  for  idng  conditions  that 
are  outside  of  the  icing  certification 
envelope  used  in  the  United  States. 

Comment  24.  Request  To  Withdraw  the 
Proposals:  Proposals  Prohibit  Takeoff  or 
Approach  in  "Light  Freezing  Drizzle" 
Conditions 

One  commenter  requests  the 
proposals  be  withdrawn  tiecause  the 
proposed  limitation  would  prohibit 
takeoff  or  approach  when  "light  freezing 
drizzle"  conditions  that  are  caused  by 
light  precipitation  falling  through  a  thin 
layer  of  cold  surface  air  below  warmer 
air  above  are  reported  on  the  surface. 
The  commenter  maintains  that  with 
accomplishment  of  the  appropriate 
ground  deidng  precautions  prior  to 
takeoff,  no  hazard  to  the  operation  of  the 
airplane  is  posed. 

The  FAA  does  nrt  concur  that  the 
AD's  should  be  virithdrawn  for  this 
reason.  These  AD's  do  not  affect  any 
existing  regulations  or  FAA-approved 
operating  procedures  related  to  takeoff, 
dispatch,  or  release  of  an  airplane  in 
idng  conditions,  nor  do  these  AD's 
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prohibit  operation  in  speciHc 
meteorological  conditions.  These  AD's 
only  prohibit  remaining  in  icing 
conditions  when  certain  visual  cues  are 
present  on  the  airplane.  Operators  must 
comply  with  existing  rules  that  require 
an  airplane  to  be  free  of  ice  prior  to 
takeoff.  Therefore,  takeoff  in  "light 
freezing  drizzle"  would  only  be 
prohibited  by  existing  regulations  or 
FAA-approved  operating  procedures, 
not  by  these  AO's.  As  explained 
previously,  the  FAA  considers  that 
landing  the  airplane  when  freezing  rain/ 
freezing  drizzle  conditions  are 
encountered  would,  in  many  cases,  be 
the  most  expeditious  method  of  exiting 
the  conditions.  Such  landing  would  be 
in  compliance  with  the  limitation  that 
requires  the  flight  crew  to  exit  the 
severe  icing  conditions. 

Comment  25.  Request  To  Withdraw  the 
Proposals:  Proposals  Leave  Unanswered 
Questions 

One  commenter  contends  that  the 
proposals  leave  unanswered  questions. 
The  commenter  alleges  thai  without  the 
answers  to  those  questions,  affected 
parties  are  deprived  of  the  ability  to 
provide  informed  comments  and. 
thereby,  are  "denied  their  rights  under 
the  Administrative  Procedures  Act 
(APA)  to  comment  on  the  proposed 
rules."  Specifically,  the  commenter 
asks: 

— What  is  unusual  icing? 
— Does  the  pilot.  Air  Traffic  Control. 

dispatch,  or  the  FAA  determine  when 

the  conditions  exist? 
— What  is  splatter  effect? 
— Where  are  the  operating  instructions 

incorporated — in  the  AFM.  training 

manuals,  or  some  other  document? 
The  FAA  infers  from  the  commenter's 
remarks  that  the  commenter  requests  the 
proposed  AD's  be  withdrawn  because 
informed  comments  could  not  be 
provided. 

The  FAA  does  not  concur  that  the 
AD's  should  be  withdrawn  on  this  basis. 
The  FAA  does  not  agree  that  the  public 
has  been  deprived  of  the  ability  to 
provide  informed  comments,  as 
required  by  the  APA.  In  general,  the 
APA  requires  that  notice  of  the  terms  or 
substance  of  a  proposed  rule  be 
published  in  the  Federal  Register.  The 
purpose  of  this  requirement  is  to  ensure 
that  federal  agencies  thoroughly 
consider  all  information  and  opinions 
submitted  by  the  public  before  any 
requirements  are  imposed.  Notice  is 
intended  to  improve  both  the  quality  of 
the  regulations  and  their  acceptability  to 
the  public.  The  FAA  finds  that  none  of 
the  questions  raised  by  the  commenter 
identify  areas  in  which  the  commenter 


has  not  been  provided  a  reasonable 
opportunity  to  comment.  The  fact  that 
the  commenter  raises  questions  suggests 
that  the  commenter  considers  a  need  for 
further  clarification.  Even  if  the 
commenter  is  correct  in  that  these 
questions  require  clarification,  that  fact 
in  itself  is  a  comment  that  can  be 
addressed  properly  by  simply  clarifying 
terms.  The  fact  that  clarification  is 
necessary  does  not  mean  that  the  public 
has  been  denied  reasonable  opportunity 
to  comment. 

In  response  to  the  commenter's 
questions,  the  FAA  provides  the 
following  clarification.  The  term 
"unusual  icing"  did  not  appear  in  the 
proposed  rules.  However,  the  phrase 
"unusually  extensive  ice"  is  referenced 
in  paragraph  (a)(l]  of  the  final  rules. 
[This  reference  appears  in  paragraph 
(a)(2)  of  the  final  rule  for  Aerospatiale 
airplanes.)  "Unusually  extensive  ice" 
accrued  on  the  airframe  in  areas  not 
normally  observed  to  collect  ice  is  a 
visual  cue  that  is  subject  to 
interpretation  by  the  flight  crew; 
therefore,  a  specific  definition  of 
"unusually  extensive  ice"  cannot  be 
provided. 

These  AD's  address  changes  to  AFM 
limitations,  which  pertain  to  the  pilot 
since  the  pilot  is  responsible  to  look  for 
the  visual  cues  defined  in  the  AD's. 
Therefore,  the  pilot  determines  when 
severe  icing  conditions  exist. 

The  terminology  "splatter  effect"  did 
not  appear  in  the  proposed  rules.  The 
FAA  infers  from  the  commenter's 
question  that  the  commenter  is 
referencing  terminology  used  in 
paragraph  (a)(2)  of  the  proposed  AD's. 
"Droplets  that  splash  or  splatter  on 
impact  at  temperatures  below  -t-5 
degrees  Celsius  OAT"  is  a  visual  cue 
that  was  included  in  the  proposed  AD's 
as  a  method  of  identifying  severe  icing 
conditions. 

Concerning  incorporation  of  operating 
instructions,  these  final  rules  specify 
that  the  AFM's  be  revised.  The  AD's  do 
not  specify  that  any  other  manuals  or 
documents  be  revised.  However, 
information  that  is  included  in  the  AFM 
as  a  limitation  is  necessarily  included  in 
the  training  program. 

Comment  26.  Request  To  Clarify  Scope 
of  Icing  Conditions  Addressed 

Transport  Canada  Aviation  suggests 
that  the  proposals,  which  address  only 
freezing  rain/freezing  drizzle 
conditions,  are  not  adequate  to  cover  all 
hazards  related  to  operation  of  aircraft 
in  icing  conditions.  The  commenter 
makes  no  specific  reouest. 

The  FAA  concurs  tnat  these  AD's  do 
not  address  all  icing  related  hazards. 
The  FAA's  intent  is  to  minimize  the 


potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions  by  providing  the  flight  crews 
with  more  clearly  defined  procedures 
and  limitations  associated  with  such 
conditions.  However,  no  change  to  the 
final  rules  is  necessary. 

Comment  27.  Request  To  Expand  the 
Applicability  of  Uie  AD's 

One  commenter,  the  CAA.  suggests 
that  the  "coverage"  of  the  proposals 
should  be  stated  clearly.  The  CAA 
believes  that  a  restriction  to  those 
operations  in  "regularly  scheduled 
passenger  service"  is  not  warranted  for 
a  safety  issue  as  it  does  not  cover  cargo, 
charter,  or  private  operations.  The 
commenter  does  not  specify  which 
airplane  models  should  be  addressed. 
The  FAA  infers  from  the  commenter's 
remarks  that  it  requests  that  the     - 
proposed  AD's  be  applicable  to  other 
airplane  models  that  are  used  in  cargo, 
charter,  or  private  operations  that  may 
have  been  excluded  from  the 
applicability  of  these  AD's. 

"The  FAA  does  not  concvu-  that  the 
applicability  of  these  AD's  should  be 
expanded  to  include  additional  airplane 
models  used  primarily  in  cargo,  charter, 
or  private  operation.  The  FAA  is 
currently  considering  the  need  for 
additional  rulemaking  to  address  other 
airplane  models  having  pneumatic 
deicing  boots  and  unp>owered  aileron 
controls  that  are  used  in  these  types  of 
service  that  were  not  addressed  by  these 
AD's.  Additionally,  the  applicability  of 
these  final  rules  indicates  that  the  AD's 
apply  to  "all"  of  the  airplane  models 
identified,  certificated  in  any  category. 
This  means  that  the  AD's  apply  to  all  of 
the  affected  airplanes,  regardless  of  how 
those  airplanes  are  operated  (including 
passenger  service,  cargo,  charter,  or 
private  operation). 

Comment  28.  Request  for  Design 
Changes  to  the  Airplanes 

One  commenter  requests  that  the  FAA 
require  design  changes  to  the  airplanes, 
which,  when  accomplished,  will  allow 
elimination  of  the  AFM  limitations.  The 
commenter  states  that  abnormal  roll 
control  anomalies  could  be  eliminated 
by  design  changes  that  prevent  any  ice 
shapes  &t)m  forming  by  using 
supplemental  ice  protection  added  to 
existing  pneumatic  boots  or  other  ice 
protection  installations.  The  commenter 
concludes  that,  given  this  added 
protection,  restricting  flight  in  freezing 
drizzle  could  be  reduced  to  allow 
exposure  to  these  atmospheric 
conditions  for  a  reasonable  time  and 
would  not  require  immediately  exiting 
these  conditions  when  encountered  as 
presently  stipulated. 
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The  FAA  does  not  concur  that  it 
should  require  design  changes  to 
airplanes  in  these  AD's.  Currently,  the 
FAA  is  imaware  of  any  design  changes 
that  would  allow  elimination  or 
reduction  of  the  AFM  limitations 
specified  in  these  AD's.  However,  if 
such  design  changes  are  developed, 
approved,  and  become  available,  the 
FAA  would  consider  additional 
rulemaking  to  require  such  changes.  The 
FAA  finds  that  even  if  the  ice  protectitn 
system  prevented  the  formation  of  ice 
shapes  in  front  of  the  ailerons  when  the 
airframe  is  exposed  to  certain  freezing 
drizzle  conditions,  other  meteorological 
conditions  still  exist  (e.g..  freezing  rain) 
for  which  the  airplane  would  not  be 
certificated. 

Comment  29.  Request  for  More  Specific 
Visual  Cues 

One  commenter  requests  that  the  FAA 
provide  more  specific  visiial  cues  for 
identification  of  freezing  rain  or  freezing 
drizzle  conditions.  The  commenter 
states  that  the  generic  visual  cues 
provided  in  the  proposed  AD's  are  not 
adequate  for  airaaft  types  that 
frequently  operate  in  and  encounter 
SLD  conditions.  For  example,  ice  could 
be  forming  on  the  upper  wing  and  not 
the  lower  wing;  therefore,  looking  at  the 
lower  wing  would  not  be  a  reliable 
visual  cue.  Two  commenters  suggest 
that  specific  visual  cues  be  provided  for 
each  airplane  model.  One  of  these 
commenters  states  that  subjective  cues 
may  be  of  limited  benefit  if  the  pilot's 
experience  with  icing  is  inadequate.  The 
other  commenter  adds  that  subjective 
visual  ojes  will  result  in  varying 
interpretations  (i.e.,  some  unnecessary 
course  changes  in  altitudes  or  service 
interruptions  caused  by  overly 
conservative  interpretations).  Transport 
Canada  Aviation  does  not  request  more 
specific  visual  cues;  but  states  that 
"unusually  extensive  ice,"  "normally 
observed,"  and  "farther  back  than 
normally  observed"  are  all  variable 
terms  that  are  largely  dependent  on 
flight  crew  experience.  "The  commenter 
contends  that  limitations  and 
procedures  described  using  these  terms 
will  not  be  consistently  interpreted.  In 
addition,  Transport  Canada  Aviation 
states  that  ice  on  the  lower  wing  surface 
aft  of  the  protected  area,  by  itself,  is 
unlikely  to  cause  a  hazard.  Moreover, 
the  presence  or  absence  of  such  ice 
cannot  be  used  as  an  indication  of  any 
hazardous  accumulation  on  the  upper 
wing  surface  or  on  the  horizontal 
stabilizer. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  provide  more 
specific  (or  airplane-specific)  visual 
cues.  The  FAA  agrees  with  the 


commenters'  assertion  that,  under 
certain  drcumstancxs.  examination  of 
the  undersurtex  of  a  high  wing  may  not 
be  reliable.  The  FAA  also  aoees  tliat 
other  cues,  such  as  unusually  extensive 
ice  accrued  on  the  airframe  in  areas  not 
normally  observed  to  collect  ice  and 
accumulation  of  ice  on  the  propeller 
spinnw  Garther  alt  then  normally 
observed,  are  subjective  and  that 
reliance  on  pilot  judgment  and 
experience  is  necessary  in  such  cases. 
Additionally,  the  FAA  fully  supports 
the  development  and  use  of  airplane- 
specific  cues  by  operators  and 
manufacturers.  Unfortunately,  no 
commenter  provided  airplane-specific 
cues  during  this  comment  period. 

In  summary,  the  FAA  finds  that  the 
combined  use  of  the  generic  cues 
provided  and  the  effect  of  the  final  rules 
in  increasing  the  awareness  of  pilots 
concerning  the  hazard  of  operating 
outside  of  the  certlficaticm  idng 
envelope  will  provide  an  acceptable 
level  of  safety.  However,  for  those 
operators  that  elect  to  identify  airplane- 
specific  visual  cues,  the  FAA  would 
consider  a  request  for  approval  of  an 
alternative  method  of  compliance,  in 
accordance  with  the  provisions  of  this 

AD. 

Transport  Canada  Aviation  states  that 
the  term  "protected  area"  may  not  be 
readily  recqpiizable  by  the  flight  crew; 
for  example,  not  all  of  a  deicing  boot 
surface  is  "protected  area."  (This 
terminology  appears  in  the  second 
visual  cue  (in  the  proposals  for 
airplanes  other  than  Aerospatiale 
airplanes)  and  in  the  autopilot 
limitation  in  paragraph  (a)(1)  of  the 
proposals.  For  Aerospatiale  airplanes, 
this  terminology  appears  in  the 
secondary  indications  in  paragraph 
(a)(1)  of  the  proposal.)  The  FAA  infers 
that  the  commenter  requests  that  more 
specific  language  than  "protected  area" 

be  used. 

The  FAA  does  not  concur  that  this 
terminology  should  be  revised.  The 
FAA  considers  that  a  pilot  understands 
that  a  portion  of  the  deicing  boot  would 
be  considered  to  be  unprotected. 
Therefore,  no  additional  clarification  or 
definition  of  the  term  "protected  area" 
is  necessary. 

Comment  30.  Request  to  Reference  Clear 
Icing  Conditions  and  Clear  Component 
of  Mixed  Icing  Conditions 

One  commenter  also  asks  that  all 
references  to  freezing  rain  and  freezing 
drizzle  environments  and  visual  cue 
identification  reference  clear  icing 
conditions  and  the  clear  component  of 
mixed  icing  conditions.  According  to 
the  commenter,  mixed  icing  conditions 
can  contain  areas  of  freezing  rain  and/ 


or  freezing  drizzle.  The  commenter 
notes  that  mixed  idng  has  taken  on  tvro 
diiierent  definitions  within  the  aviatioo 
community — the  "engineering" 
definitioD  (which  is  wfined  in  an  FAA 
idng  handbook)  and  the  definition 
pilots  use  (whidi  includes  areas  of  dear 
and  rime  ioe).  Tlie  oommenter  states 
that  a  clear  definition  of  these 
conditions  is  needed.  The  commenter 
adds  that  cmly  pilot  reports  can  ^ow 
that  freezing  rain/freezii^  drizzle  exists 
because  forecasting  of  thne  conditions 
is  inadequate.  The  conmentN  indicates 
that  while  the  Aerospatiale  airplanes 
have  side  window  cues  that  will 
accurately  identify  freezing  rain  or 
freezing  drizzle,  pilots  of  other  airplanes 
without  such  a  st^histicated  cue  may 
erroneously  report  mixed  idn^ 

The  FAA  does  not  concur.  Ine  FAA 
acknowledges  that  freezing  rain  and 
freezing  drizde  may  be  reported  as 
clear/mixed  idng  conditions.  However, 
the  flight  crew  must  exit  idng 
conditions  that  produce  the  visual  cues 
spedfied  in  the  final  rules.  Exiting  the 
idng  conditions  is  not  dependent  upon 
the  terminology  used  to  describe  the 
conditions.  Therefore,  the  FAA  has 
determined  that  it  is  not  necessary  to 
include  rafepances  to  dear  idng 
conditions  and  the  clear  component  of 
mixed  icing  conditions.  In  addition,  the 
FAA  has  determined  that  including  a 
discussion  in  these  AD's  of  the 
phenomenon  of  mixed  icing  conditions 
as  it  relates  to  the  current  state-of-the-art 
weather  forecasting  would  be  premature 
because  no  clear  definition  of  this 
phenomenon  has  been  agreed  upon 
among  the  aviation  community.  The 
FAA  is  currently  considering  an 
assessment  during  which  various  icing- 
related  subjeds,  including  mixed  icing 
conditions,  would  be  addressed. 

Comment  31.  Request  for  Research  and 
Use  of  Wing-Mounted  Ice  Detectors 

One  commenter  requests  that  wing- 
mounted  ice  detectors,  which  provide 
real-time  icing  severity  information  (or 
immediate  feedback)  to  flight  crews, 
continue  to  be  researched  and  used 
throughout  the  fleet.  The  FAA  infers 
from  this  commenter's  request  that  the 
commenter  asks  that  installation  of 
these  ice  detedors  be  mandated  by  the 

FAA 

While  the  FAA  supports  the 
development  of  such  ice  detectors,  the 
FAA  does  not  concur  that  installation  of 
these  ice  detectors  should  be  required. 
The  specifications  for  automatic 
detedors  having  the  capabilities  to 
differentiate  among  freezing  rain, 
freezing  drizzle,  and  other  icing 
conditions  have  not  been  determined. 
However,  if  such  ice  detectors  are 
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developed,  approved,  and  become 
available,  the  FAA  may  consider  further 
rulemaking  action  to  require  installation 
of  such  equipment. 

Comment  32.  Request  to  Limit  the 
AppticabUity  of  the  AD's 

One  commenter  requests  that  the 
applicability  of  the  proposals  be  limited 
to  airplanes  having  NACA  430xx 
airfoils.  The  commenter  asserts  that  the 
unusual  pressure  peak  on  the  NACA 
430xx  airfoils  at  9  percent  chord  caused 
the  ice  ridge  to  form  at  that  point,  which 
resulted  in  the  accident  involving  a 
Aerospatiale  Model  ATR-72  series 
airplane.  The  commenter  states  that 
"the  accident  was  caused  by  the  poorly 
designed,  unusual,  and  fortunately 
rarely  used  NACA  430xx  airfoils  used 
on  this  airplane." 

The  FAA  does  not  concur  with  the 
commenter's  request  to  limit  the 
applicability  of  the  AD's.  First,  the 
National  Transportation  Safety  Board 
(NTSB)  has  not  yet  made  an  official 
finding  of  the  probable  cause  of  the 
accident  referenced  by  the  commenter. 
Therefore,  the  FAA  cannot  assume  that 
airplanes  having  NACA  430xx  airfoils 
are  more  susceptible  to  the  addressed 
unsafe  condition  than  those  airplanes 
that  do  not  have  this  type  of  aiHfoil. 
Second,  the  FAA  has  examined  the  data 
submitted  by  the  commenter,  and 
disagrees  with  the  commenter's 
assertion  concerning  the  formation  of 
ice  ridges.  The  formation  of  ice  ridges 
depends  on  many  factors.  Ice  ridges 
have  been  observed  to  form  in  areas 
where  there  is  no  pressure  (commonly, 
"suction")  peak.  However,  the 
impingement  location  of  large  droplets 
is  more  relevant  to  the  development  of 
ice  ridges  than  the  particular  pressure 
distribution.  The  commenter  does  not 
address  the  fact  that,  regardless  of  the 
type  of  airfoil  on  an  airplane,  a 
substantial  sharp  edge  protuberance  in 
the  vicinity  of  the  suction  peak  can  have 
adverse  consequences  to  the 
aerodynamic  performance  of  the  airfoil. 
Regardless  of  the  cause  of  location  of  ice 
formations,  prevention  or  removal  of  the 
ice  is  certainly  an  acceptable  remedy  for 
such  conditions,  should  those 
conditions  occur.  For  example, 
Aerospatiale  extended  the  deicing  boots 
to  prevent  the  formation  of  adverse  ice 
ridges. 

Comment  33.  Request  for  Approval  of 
Improved  Deicing  Equipment  for 
Aerospatiale  Airplanes 

ATR  requests  that  paragraph  (b)  of  the 
proposed  rule  for  Aerospatiale  airplanes 
be  revised  to  indicate  that  installation  of 
any  improved  version  of  deicing 
equipment  that  is  approved  by  the  FAA 


is  acceptable  for  compliance  with  the 
requirements  of  that  paragraph.  The 
commenter  provides  no  justification  for 
its  request. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the  AD. 
However,  if  an  improved  version  of 
deicing  equipment  is  developed, 
approved,  and  available,  the  FAA  would 
consider  a  request  for  approval  of  an 
alternative  method  of  compliance,  in 
accordance  with  the  provisions  of  the 
AD. 

Comment  34.  Request  for  Re-Evaluation 
of  Modified  Deicing  Boots  on 
Aerospatiale  Airplanes 

In  response  to  the  proposal  for 
Aerospatiale  airplanes,  one  commenter 
requests  that  the  new,  enlarged  deicing 
boots  that  are  required  to  be  installed  on 
these  airplanes  must  be  re-evaluated 
before  total  confidence  in  the  modified 
boots  is  warranted.  The  commenter 
asserts  that  no  test  data  exist  to  show 
that  the  modified  boots  will  preclude 
the  problem  of  large  droplets  outside  of 
Appendix  C.  The  area  of  exposure 
outside  of  Appendix  C  is  essentially 
open-ended,  and  only  limited  testing 
within  a  narrow  range  of  droplet 
diameters  was  conducted.  Additionally, 
the  test  conditions  that  existed  during 
the  tanker  testing  conducted  at  Edwards 
Air  Force  Base,  which  was  intended  to 
be  a  "before  modification/after 
modification"  validation  program,  were 
not  identical.  The  commenter  adds  that 
no  modification  will  ensure  that  any 
airplane  is  safe  while  Hying  in  icing 
conditions  outside  those  specified  in 
Appendix  C. 

TTie  FAA  does  not  concur  with  the 
commenter's  request  for  a  re-evaluation 
of  the  modified  deicing  boots.  The 
modified  deicing  boots  for  these 
airplanes  were  subjected  to  an  extensive 
certification  program  by  both  the  FAA 
and  the  Dir^ion  Cenerale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France.  FAA 
approval  of  the  modified  boots  was 
based  on  engineering  analyses,  wind 
tunnel  testing,  flight  testing  in  natural 
icing  conditions,  and  a  validation 
program  involving  a  United  States  Air 
Force  icing  tanker.  This  testing  verified 
that  the  modified  boots  continue  to 
perform  the  intended  function  within 
the  Appendix  C  icing  envelope.  In 
addition,  the  extended  deicing  boots 
were  shown  to  adequately  protect  the 
airplane  from  the  larger,  supercooled 
water  droplets  that  are  believed  to  have 
existed  in  the  area  at  the  time  of  the 
accident  in  October  1994. 

It  should  be  noted,  however,  that  it  is 
not  intended  that  the  modified  boots 
provide  protection  in  all  possible  icing 


conditions,  including  freezing  rain/ 
freezing  drizzle.  However,  the  FAA 
considers  that  the  combination  of  the 
enlarged  deicing  boots,  the  AFM 
operational  procedures  and  restrictions, 
and  the  visual  cues  which  indicate  entry 
into  freezing  rain/freezing  drizzle 
conditions  provides  for  an  enhanced 
level  of  safety  during  inadvertent  flight 
in  these  conditions. 

Comment  35.  Request  for  Formal 
Weather  Forecasting  System  for 
Freezing  Rain/Freezing  Drizzle 

One  commenter  supports  a 
requirement  to  establish  a  formal  system 
to  provide  forecasts  of  freezing  rain/ 
freezing  drizzle  conditions,  as  proposed 
in  paragraphs  (b)  and  (c)  of  the  original 
proposed  rule  for  Aerospatiale 
airplanes.  [This  proposed  requirement 
was  removed  from  the  subsequent 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  issued  for  these 
airplanes  in  January  1996.]  The 
commenter  states  that  such  a 
requirement  should  remain  in  eCbct 
until  forecasting  tools  are  developed  or 
detection  methods  are  established  to 
prevent  dispatch  or  operations  in 
conditions  outside  those  s{>ecified  in 
Appendix  C.  The  commenter  states  that 
the  efficacy  of  the  deicing  boots  has  not 
been  shown  completely  nor 
documented;  therefore,  avoidance  of   • 
fi«ezing  rain/freezing  drizzle  is 
paramount  to  safety  of  flight. 

The  FAA  does  not  concur  that  such  a 
requirement  is  necessary.  The  FAA 
agrees  that  such  a  system  would 
enhance  the  safety  of  flight  operations. 
However,  there  is  no  evidence  that  lack 
of  a  system  with  such  specialized 
features  would  lead  to  an  unsafe 
condition.  Forecasts  of  freezing  rain/ 
freezing  drizzle  are  a  normal  part  of  pre- 
flight  weather  briefings.  The  FAA  is 
aware,  however,  of  serious  limitations 
for  such  a  system  to  provide  accurate 
and  timely  forecasts  of  these  conditions 
during  flight  in  areas  that  are  removed 
from  weather  reporting  stations.  Quite 
often,  the  only  indication  of  the 
existence  of  severe  icing  conditions  is 
from  pilot  reports  or  other  direct 
observations. 

Research  is  underway  currently  in 
industry  and  the  academic  commimity 
to  address  shortcomings  in  the 
forecasting  of  severe  icing  conditions. 
The  FAA  may  consider  further 
rulemaking  if  advancements  in  weather 
forecasting  provide  for  a  reliable  method 
to  predict  the  occurrence  of  freezing 
rain/ freezing  drizzle  conditions  during 
flight  or  in  areas  removed  from  direct 
observations. 


Comment  36.  Request  To  Approve 
Earlier  Service  Bulletin  Revisions 

One  commenter  to  the  proposed  rule 
for  Aerospatiale  airplanes  requests  that 
the  proposed  AD  be  revised  to  specify 
that  earlier  revisions  of  service  bulletins 
are  acceptable  for  compliance  with  the 
requirements  of  the  proposed  rule.  The 
commenter  makes  this  request  so  as  to 
eliminate  Uie  need  to  apply  for  approval 
of  alternative  methods  of  compliance 
when  accomplishing  service  bulletin 
revisions  other  than  those  specified  in 
the  proposed  rule. 

The  FAA  does  not  concur  that  earlier 
revisions  of  the  referenced  service 
bulletins  should  be  dted  in  the  final 
rule  for  Aerospatiale  airplanes. 
However,  the  FAA  would  consider  a 
request  for  approval  of  an  alternative 
method  of  compliance,  in  accordance 
with  the  provisions  of  the  AD,  provided 
that  adequate  justification  is  presented 
to  support  such  a  request. 

Additionally,  the  FAA  has  revised  the 
revision  levels  specified  for  certain 
service  bulletins  because  those  revision 
levels  were  omitted  inadvertently  from 
paragraph  (b)  of  the  proposed  rule  for 
Aerospatiale  airplanes.  That  final  rule 
has  been  revised  to  indicate  that  certain 
modifications  are  to  be  accomplished  in 
accordance  with  Revision  1  of 
Aerospatiale  Service  Bulletins  ATR42- 
57-0043,  ATR72-57-1015.  and  ATR72- 
57-1016.  The  correct  date  for  Revision 
1  of  those  service  bulletins  (April  10, 
1995)  was  specified  in  the  proposal  for 
the  afiiected  airplanes. 

Comment  37. -Request  To  Revise 
Referenced  Service  Bulletins 

One  commenter  to  the  proposal  for 
Aerospatiale  airplanes  suggests  that 
service  bulletin  revisions  should 
contain  a  statement  indicating  that  the 
revision  has  no  efliect  on  previously 
modified  airplanes.  The  commenter 
provides  no  justification  for  this  request. 

The  FAA  acknowledges  that  many 
service  bulletins  do  contain  the 
suggested  phrase  as  an  aid  to  operators 
that  may  already  have  accomplished  an 
earlier  service  bulletin  revision.  In  fact, 
if  a  particular  service  bulletin  is 
specified  in  an  AD  and  that  service 
bulletin  is  revised,  the  FAA  routinely 
determines  whether  the  service  bulletin 
revision  adequately  addresses  the 
unsafe  condition  specified  in  the  AD;  if 
necessary,  the  FAA  amends  the  AD  to 
cite  the  later  service  bulletin  revision. 

Comment  38.  Request  To  Revise  Visual 
Cue:  Ice  on  Side  Window 

One  commenter  suggests  revised 
wording  for  the  first  visual  cue  specified 
in  paragraph  (a)(1)  of  the  proposed  rule 


for  Aerospatiale  airplanes,  as  follows: 
"Freezing  rain  and  freezing  drizzle  are 
characterized  by  ice  covering  all  or  a 
substantial  part  of  the  unhealed  portion 
of  either  forward  side  window  and/or 
water  splashing  or  streaming  on  the 
windshield  or  the  side  window  when  in 
freezing  or  near  freezing  temperatures." 
The  commenter  states  that  the  present 
wording  impUes  that  ice  will  always 
appear  on  the  side  window;  however, 
this  is  not  the  case. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  commenter's 
revised  wording  suggests  that  water 
splashing  or  streaming  on  the 
windshield  or  the  side  window  would 
be  a  primary  cue  used  to  determine 
when  severe  icing  conditions  are 
present.  The  FAA  does  not  concur  that 
water  splashing  or  streaming  on  the 
windshield  or  the  side  window  would 
be  a  reliable  cue  in  itself.  However,  this 
cue  may  be  used  as  a  supplemental  cue 
to  the  primary  cue  of  ice  accruing  on  the 
side  window.  No  change  to  the  final 
rule  for  Aerospatiale  airplanes  is 
necessary. 

Comment  39.  Request  To  Remove  Visual 
Cue:  Unusually  Extensive  Ice  Accretion 

One  commenter,  Saab,  requests  that  if 
the  FAA  does  not  withdraw  the 
proposed  AD's,  paragraph  (a)(1)  of  the 
proposal  for  Saab  SF340A  and  SAAB 
340B  series  airplanes  should  be  revised. 
The  commenter  suggests  that  the  first 
visual  cue  that  appears  in  that 
paragraph,  which  relates  to  unusually 
extensive  ice  accretion,  be  removed 
from  the  proposal  for  those  airplanes. 
Saab  indicates  that  critical  ice  is 
believed  to  be  ice  that  builds  up  beyond 
the  protected  surfaces  on  the  wing.  On 
Saab  Model  SF340A  and  SAAB  340B 
series  airplanes,  the  pilot  has  a  good 
view  of  the  outer  wing  and  the  propeller 
spinner.  Unusually  extensive  ice  in 
other  areas  may  or  may  not  be 
significant  in  determining  whether 
freezing  rain  or  freezing  drizzle  is 
present;  however,  the  primary  visual 
cue  for  these  airplanes  is  ice  on  the 
spinner/outer  wing. 

In  light  of  Saab's  remarks,  the  FAA 
concurs  that  the  visual  cue  addressed  by 
the  commenter  should  be  removed  from 
the  final  rule  for  Saab  Model  SF340A 
and  SAAB  340B  series  airplanes.  (That 
visual  cue  remains  in  place  for  Saab 
Model  SAAB  2000  series  airplanes.) 
Paragraph  (a)(1)  of  that  final  rule  has 
been  revised  accordingly. 

A  second  commenter,  Raytheon, 
requests  that  the  same  visual  cue  be 
removed  from  the  proposal  for  Beech 
airplanes.  Raytheon  indicates  that  it 
does  not  believe  that  observation  of  this 
visual  cue  indicates  that  the  airplane 


has  exceeded  the  Appendix  C  icing 
envelope  with  respect  to  Beedi 
airplanes.  Therefore,  the  cue  specified 
in  the  proposal  would  be  irrelevant  in 
an  AFM  for  these  airplanes. 

The  FAA  does  not  concur  with 
Raytheon's  request.  The  commenter  has 
not  submitted  data  to  warrant  removal 
of  the  visual  cue.  No  change  to  the  final 
rule  for  Beech  airplanes  has  been  made. 

Comment  40.  Request  To  Remove  Visual 
Cue:  Accumulation  of  Ice  on  Wing 
Surfaces 

JAL  requests  that  the  FAA  remove  the 
generic  information  contained  in  the 
visual  cue  concerning  accumulation  of 
ice  on  the  wing  siuiaoes  from  the 
proposals  for  Jetstream  airplanes.  JAL 
indicates  that,  for  its  airplanes,  the 
appropriate  visual  cue  is  the  accretion 
of  ice  behind  the  protected  area  of  the 
wing  upper  surCaoe  (not  the  wing  lower 
surface). 

The  FAA  concura.  The  FAA  finds  that 
this  particular  visual  cue  should  be 
airplane-spedfic.  Therefore,  the  FAA 
has  customized  f>aragraph  (a)(1)  of  the 
final  rules  for  all  ailecteid  airplanes  to 
specify  whether  accumulation  of  ice  is 
observed  on  the  upper  or  lower  surface 
of  the  wing,  depending  upon  whether 
the  airplane  is  a  high-  or  low-wing 
airplane.  (Operators  should  note  that, 
for  Aerospatiale  airplanes,  the  cue  was 
customized  in  paragraph  (a)(2)  of  the 
final  rule.) 

Coirmient  41.  Request  To  Revise  Visual 
Cue:  Accumulation  of  Ice  on  Propeller 
Spinner 

One  commenter  requests  that  the  FAA 
revise  the  visual  cue  concerning 
accumulation  of  ice  on  the  propeller 
spinner,  as  specified  in  paragraph  (a)(1) 
of  the  proposals.  For  consistency,  the 
commenter  requests  that  the  word 
"back"  be  replaced  with  "aft." 

The  FAA  concurs  with  the 
commenter's  request.  The  final  rules 
have  t)een  revised  to  change  the  visual 
cue  to  read  as  follows:  "Accumulation 
of  ice  on  the  propeller  spiiuer  farther 
aft  than  normally  observed."  (Operators 
should  note  that,  for  Aerospatiale 
airplanes,  this  change  appears  in 
paragraph  (a)(2)  of  the  final  rule.) 

Comment  42.  Request  To  Remove  Visual 
Cue:  Accumulation  of  Ice  on  Propeller 
Spinner 

One  commenter,  JAL,  requests  that 
the  FAA  remove  the  visual  cue 
concerning  accumulation  of  ice  on  the 
prop>eller  spinner  from  the  proposals  for 
Jetstream  airplanes.  JAL  indicates  that 
on  Jetstream  Model  ATP  airplanes  and 
Model  748  series  airplanes,  the 
propeller  spinner  is  not  visible  from  the 
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flight  deck.  On  Jetstream  Model  3101, 
3201,  and  4101  airplanes,  the  propeller 
spinner  is  visible  from  the  flight  deck, 
but  flight  test  experience  indicates  that 
there  is  no  unique  correlation  between 
the  extent  of  spinner  ice  accretion  and 
the  existence  of  freezing  rain/freezing 
drizzle  conditions. 

The  FAA  concxire  partially.  The  FAA 
concurs  that  since  the  propeller  spinner 
is  not  visible  from  the  flight  deck  on 
Jetstream  Model  ATP  airplanes  and 
Model  748  series  airplanes,  the  visual 
cue  can  be  removed  from  paragraph 
(a)(1)  of  the  final  niles  for  these  models. 
The  FAA  does  not  concur  that  this 
visual  cue  should  be  removed  from  the 
AD'S  for  Jetstream  Model  3101,  3201, 
and  4101  airplanes.  The  commenter  did 
not  submit  data  to  substantiate  its 
assertion  that  flight  test  expwience 
indicates  there  is  no  unique  correlation 
between  the  extent  of  spinner  ice 
accretion  and  the  existence  of  freezing 
rain/freezing  drizzle  conditions. 
Therefore,  it  is  uncertain  if  the 
commenter's  flight  test  airplane  was 
equipped  with  instrumentation  that 
would  allow  the  detection  and/or 
measurement  of  droplets  outside  the 
Appendix  C  conditions,  and  if  the 
airplane  had  flown  into  idng  conditions 
containing  freezing  rain  or  freezing 
drizzle. 

Comment  43.  Request  To  Remove 
Limitation  to  Immediately  Exit  Freezing 
Rain/Freezing  Drizzle 

Saab  requests  that  the  FAA  remove  a 
sentence  from  paragraph  (a)(1)  of  the 
proposals  that  requires  the  pilot  to 
immediately  exit  freezing  rain  or 
freezing  drizzle  conditions  by  changing 
altitude  or  course.  This  conmienter 
points  out  that  the  first  limitation 
contained  in  the  proposal  for  Saab 
airplanes  ("Flight  in  meteorological 
conditions  described  as  freezing  rain  or 
freezing  drizzle,  as  determined  by  the 
following  visual  cues,  is  prohibited 
*  •   *")already  prohibits  flight  in  these 
conditions,  and  the  pilot  should 
respond  accordingly.  Raytheon  believes 
•   a  conflict  exists  between  using 
observations  of  ice  accretion,  as 
required  by  paragraph  (a)(1)  of  the 
proposed  rules,  and  the 
"determination"  of  certain 
meteorological  conditions. 

The  FAA  concurs  partially.  The  FAA 
does  not  agree  that  the  sentence 
discussed  by  Saab  should  be  removed 
from  paragraph  (a)(1)  of  the  final  rules. 
As  explained  previously,  the  first 
limitation  in  paragraph  (a)(1)  of  the  final 
rules  has  been  revised  to  read:  "During 
night,  severe  icing  conditions  that 
exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 


following  visual  cues.  If  one  or  more  of 
these  visual  cues  exist,  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  facilitate  a  route  or  ah 
altitude  change  to  exit  the  icing 
conditions."  (This  wording  is  slightly 
different  in  the  final  rule  for 
Aerospatiale  airplanes  because  only  one 
visual  cue  is  provided.)  The  FAA  finds 
that  this  revision  to  the  final  rules 
addresses  the  commenters'  concerns 
with  regard  to  the  proposed  limitations. 

One  commenter  poses  various 
questions  concerning  the  last  sentence 
of  the  first  instruction  listed  in  the 
procedures  for  exiting  the  freezing  rain/ 
freezing  drizzle  environment  in 
paragraph  (a)(2)  of  the  proposals.  (That 
sentence  reads  as  follows:  "Asking  for 
priority  to  leave  the  area  is  fully 
justified  under  these  conditions.") 
—What  does  the  term  "priority"  provide 
a  pilot  when  asking  for  priority  to 
leave  icing  conditions? 
— What  if  there  were  three  simultaneous 

requests  for  "priority?" 
—What  Air  Traffic  Control  procedures 
exist  for  treating  an  immediate  request 
for  "priority?" 
— Where  is  the  term  "priority"  defined? 
The  commenter  states  that  confusion 
over  terms  that  have  not  been  defined 
clearly  by  the  FAA  has  partially  resulted 
in  accidents  and  incidents.  However, 
the  commenter  does  not  cite  a  specific 
case  in  which  this  occurred. 

The  FAA  has  re-examined  the  last 
sentence  of  the  first  instruction  listed  in 
the  procedures  for  exiting  the  freezing 
rain/ freezing  drizzle  environment  in 
paragraph  (a)(2)  of  the  proposals.  The 
F/^A  has  reconsidered  use  of  the  term 
"priority."  The  FAA  finds  that  more 
appropriate  language  that  would  be 
understood  clearly  by  the  flight  crew 
and  Air  Traffic  Controllers  should  be 
used  in  that  instruction.  Existing 
training  for  flight  crews  and  Air  Traffic 
Controllers  addresses  priority  handling 
of  airplanes.  However,  the  FAA  will 
issue  additional  information  for  Air 
Traffic  Controllers  to  further  clarify 
priority  handling  of  airplanes  in  severe 
icing  conditions.  The  FAA  finds  that  the 
limitations  specified  in  paragraph  (a)(1) 
of  the  final  rules  will  result  in  the  pilot 
taking  appropriate  steps  to  exit  the  icing 
conditions.  Therefore,  the  FAA  finds 
that  the  sentence  questioned  by  the 
commenter  may  be  removed  from  the 
final  rules  without  affecting  safety. 
Accordingly,  the  FAA  has  removed  that 
sentence  from  the  final  rules. 

Additionally,  in  order  to  use 
terminology  in  the  procedures  for 
exiting  the  severe  icing  environment 
that  is  consistent  with  the  terminology 
used  in  the  revised  limitation  and  to 


simplify  oertain  language,  the  FAA  has 
revised  the  first  instruction  of  the 
procedures.  The  revised  instruction 
reads  as  follows:  "Immediately  request 
priority  handling  from  Air  Traffic 
Control  to  facilitate  a  route  or  an 
altitude  change  to  exit  the  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditiims  more 
severe  than  those  for  which  the  airplane 
has  been  certificated." 

Comment  44.  Request  To  Change  the 
Note  Concerning  the  Autopilot 

One  commenter.  ATR.  requests  that 
the  FAA  revise  the  second  note  in 
paragraph  (a)(1)  of  the  proposal  for 
Aerospatiale  airplanes.  As  proposed, 
ATR  believes  the  last  sentence  of  the 
note  is  too  restrictive.  ATR  proposes  the 
following:  "llie  autopilot  may  mask 
tactile  cues  •  •  *  characteristics. 
Therefore,  when  any  ice  is  visible  on  the 
airplane,  the  pilot  should  consider 
flying  manually  for  short  periods  in 
order  to  check  the  absence  of  any 
anomaly." 

Two  commenters  request  that  the 
FAA  remove  a  similar  note  concerning 
ttie  autopilot  bom  the  proposals  for 
airplanes  other  than  Aerospatiale 
models.  One  of  the  commentere.  JAL, 
states  that  the  note  contains  advisory 
information  and  should  not  appear  in 
the  Limitations  Section  of  an  AFM. 

The  FAA  concurs  with  ATR's 
comment  that  the  last  sentence  of  the 
note  is  too  restrictive;  that  sentence  has 
been  removed  from  the  final  rules  for  all 
airplanes.  However,  the  FAA  does  not 
agree  with  JAL's  Contention  that  the 
explanation  of  the  relationship  between 
the  autopilot  and  the  masking  of  tactile 
cues  is  inappropriate  for  insertion  in  the 
Limitations  Section  of  an  AFM.  On  the 
contrary,  the  FAA  finds  that  inclusion 
of  such  information  will  increase  the 
level  of  understanding  and, 
consequently,  will  increase  the  level  of 
safety. 

In  light  of  this,  the  FAA  finds  that  th.e 
note  may  be  removed  from  paragraph 
(a)(1)  of  the  final  rules  for  all  airplanes; 
however,  the  information  contained  in 
the  first  sentence  of  that  note  has  been 
combined  with  the  autopilot  limitation 
in  paragraph  (a)(1)  of  the  final  rules.  The 
final  rules  have  been  revised 
accordingly. 

Comment  45.  Requests  to  Remove 
Autopilot  Limitation 

Saab  requests  that  the  FAA  revise  the 
second  limitation  that  appears  in 
paragraph  (a)(1)  of  the  proposal  for  Saab 
airplanes.  As  proposed,  this  limitation 
indicates  that  use  of  the  autopilot  is 

ftrohibited  when  any  ice  is  observed 
orming  aft  of  the  protected  surfaces  of 
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the  wing,  or  when  unusual  lateral  trim 
requirements  or  autopilot  trim  warnings 
are  encoimtered.  Saab  asks. that  this 
autopilot  limitation  be  modified  to  take 
into  consideration  the  autopilot  system 
design  on  these  airplanes,  which 
provides  out-of-trim  warnings; 
therefore,  the  autopilot  can  be  used  up 
to  the  point  where  a  warning  is 
triggered.  Saab  adds  that  the  triggering 

Koint  is  early  enough  for  the  warning  to 
e  taken,  should  the  reason  be  ice  build- 
up beyond  the  protected  surfaces. 
Additionally,  there  is  no  automatic 
disconnect  if  the  autopilot  servo  reaches 
its  limit  torque,  which  would  prevent 
any  surprise  to  the  pilot  during  an  out- 
of-trim  condition. 

Another  commenter,  EMBRAER, 
requests  that  use  of  the  autopilot  not  be 
limited  for  EMBRAER  Model  EMB-120 
series  airplanes.  The  commenter  states 
that  flight  tests  have  demonstrated  the 
safe  ability  of  these  airplanes  to  depart 
a  freezing  rain/freezing  drizzle 
condition  with  the  autopilot  on. 

Raytheon  also  objects  to  the  autopilot 
limitation.  Raytheon  suggests  that  a 
better  approach  is  to  inform  the  pilots 
of  the  nature  of  ice  accretion,  and  then 
let  the  pilots  decide  when  to  use  the 
autopilot.  The  commenter  believes  that 
prohibiting  use  of  the  autopilot  when 
any  ice  is  observed  aft  of  the  protected 
surfaces  of  the  wing  is  a  rigid 
requirement  that  takes  away  a  valuable 
aid  to  the  flight  crew  when  it  may  be 
needed  most.  Raytheon  states  that  there 
is  no  evidence  that  the  autopilots  on 
Beech  aircraft  would  mask  an  icing 
related  control  problem.  The  commenter 
points  out  that  tests  on  those  aircraft 
disclosed  no  icing  related  control 
problem  to  mask.  The  commenter  adds 
that  trying  to  anticipate  every  situation 
with  an  absolute  prohibition  may  lead 
to  other  unsafe  conditions. 

The  FAA  does  not  concur  that  the 
autopilot  limitation  should  be  modified 
or  removed  from  the  AD's  for  any  of  the 
affected  airplanes.  The  limited  amount 
of  time  the  pilot  is  using  manual 
controls  instead  of  the  autopilot  would 
not  result  in  an  unsafe  condition.  In 
normal  operational  environments  and 
conditions,  the  autopilot  is  a  valuable 
aid  that  reduces  the  workload  of  the 
flight  crew.  However,  under  abnormal 
conditions  (ice  aft  of  the  protected 
surfaces,  unusual  lateral  trim,  or 
autopilot  trim  warnings),  the  autopilot 
will  mask  the  build-up  of  large  or 
unusual  control  forces  in  one  or  more 
axes.  Therefore,  for  the  short  period  of 
time  necessary  to  exit  severe  icing 
conditions,  the  safest  course  of  action 
would  be  manual  pilot  control.  Even  if 
an  autopilot  does  not  automatically 
disconnect,  the  pilot  may  choose  to 


discoimect  the  autopilot  and  could  then 
be  faced  unexpectedly  with  imusual 
control  forces.  These  reasons  also  still 
hold  true  with  airplanes  that  have  been 
flight  tested  with  the  ice  shapes. 

Since  the  issuance  of  the  proposed 
rules,  the  FAA  has  re-examined  the 
autopilot  limitation  specified  in 
paragraph  (a)(1)  of  the  proposals.  The 
FAA  recognizes  that  clarification  is 
necessary  with  regard  to  its  intent 
concerning  that  limitation.  That 
limitation,  as  specified  in  the  proposals, 
states  that  use  of  the  autopilot  is 
prohibited  when  any  ice  is  observed 
forming  aft  of  the  protected  surfaces  of 
the  wing,  or  when  unusual  lateral  trim 
requirements  or  autopilot  trim  warnings 
are  encountered.  However,  the  FAA's 
intent  concerning  that  limitation  is  that 
the  autopilot  be  disconnected  when  the 
flight  crew  observes  any  of  the  visual 
cues  identified  in  paragraph  (a)(1)  of  the 
AD's.  The  need  to  disconnect  the 
autopilot  arises  when  an  amount  of  ice 
accumulates  that  indicates  the  limits  of 
the  ice  protection  equipment  have  been 
exceeded,  regardless  of  the  means  by 
which  the  flight  crew  becomes  aware  of 
the  accumulation  of  ice.- 

Additionally,  the  FAA  acknowledges 
that  the  autopilot  limitation,  as 
proposed,  could  be  misinterpreted  to 
mean  that  the  autopilot  mu$  be 
disengaged  when  unusual  lateral  trim  or 
autopilot  trim  warnings  are 
encountered,  regardless  of  whether  the 
airplane  is  in  icing  conditions. 
However,  the  FAA  only  intended  that 
the  autopilot  limitation  apply  while  the 
airplane  is  in  idng  conditions. 

In  light  of  this,  the  FAA  has 
determined  that  the  autopilot  limitation 
contained  in  paragraph  (a)(1)  of  the  final 
rules  must  be  revised.  The  FAA  has 
changed  that  limitation  to  read  as 
follows:  "Since  the  autopilot  may  mask 
tactile  cues  that  indicate  adverse 
changes  in  handling  characteristics,  use 
of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist, 
or  when  unusual  lateral  trim 
requirements  or  autopilot  trim  warnings 
are  encountered  while  the  airplane  is  in 
icing  conditions."  (This  wording  is 
slightly  different  in  the  final  rule  for 
Aerospatiale  airplanes  because  only  one 
visual  cue  is  provided.)  This  revision 
more  accurately  reflects  the  FAA's 
intent  and  is,  therefore,  a  logical 
outgrowth  of  the  proposed  rules. 

Comment  46.  Request  To  Insert 
Procedures  in  Limitations  or  Abnormal 
Procedures  Section  of  AFM 

One  commenter  suggests  that 
operations  in  icing  conditions  that 
exceed  the  capability  of  the  airplane 
should  be  described  in  the  Limitations 


or  Abnormal  Procedures  Section  of  the 
AFM.  rather  than  in  the  Normal 
Procedures  Section,  as  spedfied  in 
paragraph  (a)(2)  of  the  proposals. 

The  FAA  concurs  partially.  The  FAA 
agrees  that  the  Abnormal  Procedures 
Section  may  be  an  appropriate  location 
for  the  procedures  for  exiting  severe 
idng  conditions.  However,  the  FAA 
does  not  a^ree  that  such  operational 
procedures  should  appear  in  the 
Limitations  Section  of  the  AFM  since 
such  procedures  are  not  limitations. 
Additionally,  upon  further  review,  the 
FAA  finds  that  AFM's  may  have  neither 
an  Abnormal  Procedures  nor  a  Normal 
Procedures  Secticm.  Omsequently,  to 
provide  operators  with  flexibility  as  to 
where  the  procedures  specified  in 
paragraph  (a)(2)  should  be  incorporated 
in  the  AFM,  that  paragraph  has  been 
revised  to  require  that  the  "Procedures" 
Section  of  the  AFM  be  revised.  This 
means  that  the  procedures  may  be 
inserted  in  the  "Normal  Procedures," 
"Abnormal  Procedures,"  or  other 
"Proced»ires"  Section  of  the  AFM,  as 
appropriate. 

Comment  47.  Request  To  Remove 
Duplicate  Visual  Cues 

Two  commenters  indicate  that  certain 
visual  cues  spedfied  in  paragraph  (a)(2) 
of  the  proposals  are  duplicated  in  the 
"Warning"  that  is  also  contained  in  that 
paragraph.  One  conunenter  states  that 
the  duplication  of  text  reduces  the 
impad  of  the  message.  Another 
conunenter  questions  whether  the  visual 
cues  and  procedures  for  exiting  the 
idng  environment  are  intended  to  be 
part  of  the  AFM  material.  The  FAA 
infers  from  these  remarks  that  the 
commenters  request  that  duplicate  text 
be  removed. 

Transport  Canada  Aviation  requests 
that  the  "Warning"  be  removed  because 
indications  of  the  possible  hazard  are 
progressive  and  may  not  necessarily 
require  immediate  adion  fix>m  the  pilot. 
The  commenter  suggests  that  renaming 
this  as  a  "Caution"  may  be  more 
appropriate. 

"rhe  FAA  concurs  partially.  The  FAA 
agrees  that  duplicate  text  should  be 
removed  from  the  "Warning"  sedion 
that  appeared  in  the  proposals.  The 
FAA  finds  that  only  one  unique 
instruction  appears  in  the  "Warning"  in 
paragraph  (a)(2)  of  the  proposals:  "If  the 
flaps  are  extended,  do  not  retrad  them 
until  the  airframe  is  dear  of  ice." 
TTierefore,  the  FAA  has  added  that 
instrudion  to  the  procedures  for  exiting 
the  severe  idng  environment  in 
paragraph  (a)(2)  of  the  AD's.  The 
remainder  of  the  "Warning"  section  that 
appeared  in  the  proposals  has  been 
removed  from  the  final  rules. 
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Comment  48.  Request  for  Revision  to 
Instruction  for  Flaps  Extension 

Saab  requests  that  the  FAA  revise  an 
instruction  contained  in  the  procedures 
for  exiting  the  freezing  rain/freezing 
drizzle  environment  in  paragraph  {a)(2) 
of  the  proposals.  That  instruction 
indicates  to  "Avoid  extending  flaps 
during  extended  operation  in  icing 
conditions*  *  •."  Saab  suggests  the 
following:  "Do  not  extend  flaps  when 
holding  in  conditions  where  ice  is 
accreting  on  the  airframe."  Further,  the 
commenter  asks  that  this  instruction  be 
inserted  as  a  "caution"  In  the 
Limitations  Section  of  the  AFM.  rather 
than  into  the  Normal  Procedures 
Section,  as  specified  in  the  proposed 
rule.  Saab  believes  that  it  is  imperative 
that  the  flaps  not  be  extended  in  such 
cases.  Inserting  the  instruction  into  the 
Limitations  Section,  rather  than  the 
Normal  Procedures  Section,  would  add 
strength  to  the  requirement. 

Another  commenter  states  that  this 
same  instruction  appears  to  be  in 
conflict  with  previously  approved  AFM 
revisions  w/hich  state,  "Sustained  flight 
in  icing  conditions  is  prohibited  with 
flaps  extended."  However,  the 
commenter  does  not  provide  a 
suggestion  for  rewording  this 
instruction. 

The  FAA  concurs  that  the  procedures 
related  to  extension  of  the  flaps  can  be 
reworded  somewhat.  For  clarification 
purposes,  the  FAA  has  replaced  the 
word  "avoid"  with  "do  not"  in  that 
procedure  in  paragraph  (a)(2)  of  the 
final  rules.  This  revision  eliminates  the 
conflict  discussed  by  the  second 
commenter.  However,  the  FAA  does  not 
agree  that  revising  the  remainder  of  the 
instruction,  as  suggested  by  Saab, 
provides  any  additional  clarification. 

The  FAA  agrees  that  inserting  the 
revised  wording  in  the  Limitations 
Section  of  the  AFM,  rather  than  in  the 
Normal  Procedures  Section,  would  be 
acceptable;  however,  this  would  expand 
the  scope  of  the  originally  proposed 
rules  and  would  necessitate  reopening 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment.  In  light  of  the  time  required 
to  complete  the  rulemaking  process  in 
advance  of  the  upcoming  icing  season 
and  in  consideration  of  the  safety  issues 
addressed  by  these  final  rules,  the  FAA 
finds  that  the  AD's  should  be  issued 
without  additional  delay.  However,  the 
FAA  would  consider  a  request  for 
approval  of  an  alternative  method  of 
compliance,  in  accordance  with  the 
provisions  of  this  AD,  to  include  this 
information  in  the  Limitations  Section 
of  an  operator's  AFM. 


Transport  Canada  Aviation  requests 
that  this  instruction  be  revised  to  read 
as  follows:  "Do  not  extend  flaps  during 
operation  in  icing  conditions,  except  for 
approach  and  landing.  Operation  with 
flaps  extended  will  result  in  a  reduced 
wing  angle-of-attack  with  the  possibility 
of  ice  forming  on  the  upper  surface 
further  afl  on  the  wing  than  normal, 
{wssibly  aft  of  the  protected  area." 

The  FAA  concurs  partially.  The  FAA 
does  not  concur  with  the  commenter's 
suggested  rewording  to  limit  use  of  the 
flaps  in  all  operation  in  icing  conditions 
except  approach  and  landing.  The 
wording  proposed  in  the  AD's  would 
affect  use  of  the  flaps  only  during 
extended  operation  in  icing  conditions. 
The  FAA  finds  that  an  amount  of  ice 
sufficient  to  cause  control  problems  is 
more  likely  to  accumulate  during 
prolonged  operations  in  icing 
conditions.  Further,  the  FAA  does  not 
concur  that  the  words  "operation  of  the 
flaps  can  result  in  a  reduced  angle-of- 
attack  *  *   *"  should  be  changed  to 
"operation  of  the  flaps  will  result  in  a 
reduced  angle-of-attack  •  *  *"  in  this 
instruction.  Operation  with  flaps 
extended  does  not  always  result  in  a 
reduced  angle-of-attack.  For  instance, 
during  extension  of  the  flaps  while  the 
airplane  is  flowing,  the  angle-of-attack 
wi  1  increase. 

The  FAA  concurs  with  the  suggestion 
to  include  the  words  "the  possibility  of 
ice  forming  on  the  upper  surface  further 
afl  *  *  *  ."  The  FAA  acknowledges  that 
under  certain  conditions  the  droplets 
will  not  impinge  further  afl  with  a 
reduced  angle-of-attack.  The  final  rules 
have  been  revised  to  add  the  words 
suggested  by  the  commenter  to  the  sixth 
instruction  specified  in  the  procedures 
for  exiting  the  severe  icing  environment 
contained  in  paragraph  (a)(2)  of  the 
AD's.  That  revised  instruction  reads  as 
follows:  "Do  not  extend  flaps  .  .  .  with 
the  possibility  of  ice  forming  on  the 
upper  surface  *  *  *  ." 

Comment  49.  Requests  To  Revise 
"Caution"  Paragraph 

One  commenter  asks  that  the  heading, 
"Caution,"  which  appears  in  paragraph 
(a)(2)  of  the  proposals,  be  renamed 
"Warning"  because  this  section  is 
intended  to  prevent  loss  of  life  or  injury. 
Transport  Canada  Aviation  requests  that 
the  "Caution"  section  be  changed  to  a 
note.  The  commenter  provides  no 
justification. 

The  FAA  concurs  partially.  The  FAA 
does  not  concur  that  the  "Caution" 
should  be  changed  to  a  note  because 
this  section  is  intended  to  prevent  loss 
of  life  or  injury.  In  light  of  this,  the  FAA 
concurs  with  the  commenter's  request  to 
rename  the  "Caution"  section 


"Warning."  The  FAA  finds  that 
"Warning"  is  a  stronger  term  and  would 
be  a  more  appropriate  heading  for  the 
paragraph  in  question.  Additionally,  the 
FAA  finds  that  the  "Warning"  provides 
advisory  information  that  should 
precede  the  first  limitation  in  paragraph 
(a)(1)  of  the  AD's.  Accordingly,  the  FAA 
has  revised  the  heading  "Caution"  to 
"Warning"  in  the  final  rules.  In 
addition,  the  "Warning"  has  been 
placed  at  the  beginning  of  paragraph 
(a)(1)  of  the  final  rules.  The  FAA  has 
determined  that  including  this 
information  in  the  Limitations  Section 
of  the  AFM  will  not  impose  an 
additional  burden  on  any  operator, 
since  it  is  informational  only  and  does 
not  necessitate  providing  an  additional 
opportimity  for  public  comment. 

Additionally,  the  commenter  notes 
that  an  undefined  term,  "extreme."  is 
used  in  a  sentence  in  the  "Caution" 
paragraph  of  the  proposals,  as  follows: 
"Flight  in  freezing  rain,  freezing  drizzle, 
or  mixed  icing  conditions  (supercooled 
liquid  water  and  ice  crystals)  may  result 
in  extreme  ice  build-up  on  protected 
surfaces  •  *  •  ."  The  FAA  infers  from 
this  remark  that  the  commenter  asks 
that  the  word  "extreme"  be  removed 
from  the  "Caution"  paragraph. 

The  FAA  concurs.  The  FAA  finds  that 
removing  the  word  "extreme"  would 
not  change  the  intent  of  the  sentence 
and  may  eliminate  confusion.  The  word 
"extreme"  has  been  removed  from  this 
section  of  the  final  rule.  In  addition,  for 
clarification  purposes,  the  FAA  has 
revised  the  first  sentence  of  the 
proposed  "Caution"  from  "Severe  icing 
comprises  environmental  conditions  . . 
."  to  "Severe  icing  may  result  from 
environmental  conditions  *  *  •  ." 

Comment  50.  Request  To  Remove  Visual 
Cues:  Identification  of  Freezing  Rain/ 
Freezing  Drizzle 

One  commenter  indicates  that  the 
cues  provided  in  paragraph  (a)(2)  of  the 
proposals  for  identifying  freezing  rain/ 
freezing  drizzle  conditions  are 
duplicated  in  material  that  appears  in 
paragraph  (a)(1)  of  the  proposals.  The 
FAA  infers  from  this  remark  that  the 
commenter  requests  that  duplicative 
wording  be  removed  from  paragraph 
(a)(2)  of  the  proposed  rules. 

The  FAA  concurs.  The  FAA  finds  that 
the  section  entitled  "The  following  shall 
be  used  to  identify  freezing  rain/freezing 
drizzle  icing  conditions"  is  duplicated 
in  material  that  appears  in  pjtragraph 
(a)(1).  and  does  not  enhance  the 
effectiveness  of  the  AD's.  Therefore,  that 
section  has  been  removed  from 
paragraph  (a)(2)  of  the  final  rules  for  all 
airplanes  other  than  Aerospatiale  Model 
ATR-42  and  ATR-72  series  airplanes. 
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Paragraph  (a)(1)  of  the  proposals  for 
Aerospatiale  airplanes  specified 
secondary  indications  for  identifying 
possible  freezing  rain/freezing  dnzzle 
conditions.  The  FAA  recognizes  that  the 
flight  crew  could  have  interpreted  that 
paragraph  to  mean  that  if  the  secondary 
indicators  were  observed,  the  airplane 
must  be  flown  clear  of  the  severe  idng 
conditions.  However,  the  FAA's  intent 
is  that  the  flight  crew  must  immediately 
request  priority  handling  to  exit  the 
icing  conditions  only  when  the  visual 
cue  (ice  on  the  side  Mondow)  specified 
in  paragraph  (a)(1)  of  the  AD  is 
observed. 

Accordingly,  the  FAA  has  deleted  the 
secondary  indications  of  possible  severe 
idng  conditions  from  paragraph  (a)(1)  of 
the  final  rule  for  Aerospatiale  airplanes. 
In  addition,  the  FAA  has  removed  the 
visual  cue  (ice  on  the  side  window) 
from  paragraph  (a)(2)  of  the  final  rule. 
The  FAA  has  retitled  the  section 
containing  the  secondary  indications  of 
possible  severe  idng  as  follows:  "The 
following  may  be  used  as  secondary 
indications  of  severe  icing  conditions." 
Further,  the  last  two  secondary 
indicatora  contained  in  that  section  are 
specified  in  the  final  rule  in  a  section 
titled:  "The  following  weather 
conditions  may  be  condudve  to  severe 
in-fli^t  icing."  (This  change  is 
explained  further  in  Comment  51 
below.) 

Comment  51.  Request  To  Remove  Visual 
Cues:  Identification  of  Possible  Freezing 
Rain/Freezing  Drizzle 

One  commenter  states  that  the  word 
"may"  in  the  following  title,  which 
appears  in  paragraph  (a)(2)  of  the 
.  proposals,  is  confusing:  "The  following 
may  be  used  to  identify  possible 
freezing  rain/freezing  drizzle 
conditions."  The  commenter  indicates 
that  AFM  procedures  should  provide  a 
clear  sequence  of  steps  that  must  be 
followed  and  that  such  procedures 
should  be  explicit;  general  advice, 
regardless  of  how  prudent,  should  be 
published  elsewhere.  The  FAA  infers 
from  this  remark  that  the  commenter 
asks  that  the  cues  that  appear  under  this 
section  be  deleted. 

The  FAA  does  not  concur  that  this 
sedion  should  be  removed.  The  cues 
provided  for  identification  of  possible 
severe  icing  conditions  will  alert  the 
pilot  to  the  possibility  that  unusual  ice  * 
accretion  may  develop.  The  FAA  finds 
that  the  level  of  detail  provided  in  the 
final  rules  will  increase  the  level  of  pilot 
awareness  and,  consequently,  will 
increase  the  level  of  safety  over  that 
which  exists  currently.  Therefore,  the 
FAA  has  determined  that  it  is 


appropriate  to  incorporate  this  section 
in  the  AFM. 

However,  the  FAA  finds  that 
clarification  is  necessary  with  regard  to 
the  title  of  this  section.  The  FAA  finds 
that  operators  may  misinterpret  that 
title,  as  proposed,  to  mean  that  this 
section  contains  visual  cues  that  should 
be  used  to  identify  possible  severe  icing 
conditions  prior  to  takeoff,  dispatch,  or 
release  while  the  airplane  is  on  the 
ground.  Additionally,  the  FAA  finds 
that  confusion  could  result  In 
differentiating  between  the  weather 
conditions  spedfied  in  this  section  and 
the  visual  cues  provided  in  paragraph 
(a)(1)  of  the  AD's.  For  clarification 
purposes,  the  FAA  has  revised  the  title 
of  this  section  to  read  as  follows:  "The 
following  weather  conditions  may  be 
conducive  to  severe  in-flight  idng." 

Comment  52.  Request  To  Revise  Air 
Temperature  References 

Transport  Canada  Aviation  states  that 
ambient  temperature  is  indicated  as 
static  air  temperature  (SAT),  rather  than 
outside  air  temperature  (OAT),  for  de 
Havilland  Model  DHC-8  series 
airplanes.  The  FAA  infers  from  this 
remark  the  commenter  requests  that  the 
ambient  temperature  that  appears  in  the 
weather  conditions  specified  m 
paragraph  (aK2)  of  the  proposals  be 
expressed  as  SAT  for  those  airplanes. 

The  FAA  does  not  concur.  The  FAA 
does  not  intend  to  specify  which 
specific  indicator  in  the  cockpit  a  pilot 
should  use  to  determine  the  ambient  air 
temperature.  The  FAA  intends  that  the 
pilot  use  whatever  means  necessary  to 
determine  ambient  air  temperature. 

However,  since  airplanes  may  have 
indicators  other  than  OAT,  the  FAA  has 
replaced  the  words  "outside  air 
temperature"  with  "ambient  air 
temperature"  in  the  weather  conditions, 
and  in  the  procedures  for  exiting  the 
severe  idng  environment,  specified  in 
paragraph  (a)(2)  of  these  final  rules  to 
eliminate  confusion  concerning  the 
need  for  a  spedfic  type  of  Indicator. 

In  addition,  the  FAA  has  re-examined 
the  ambient  temperatiu«  of  +5  degrees 
Celsius  that  is  spedfied  in  paragraph 
(a)(2)  of  the  proposals.  The  FAA  has 
determined  that  this  temperature  is  too 
high  to  be  used  as  a  reliable  indication 
of  whether  severe  icing  conditions  may 
exist  during  flight.  The  FAA  finds  that 
0  degrees  Celsius  is  a  more  appropriate 
indication.  The  FAA  has  revised 
paragraph  (a)(2)  of  the  final  rules  for  all 
airplanes  accordingly. 


Comment  53.  Request  To  Replace 
Reference  to  Droplets  that  Splash  or 
Splatter 

)AL  requests  that  the  weather 
conditi(Hi  that  pertains  to  "droplets  that 
splash  or  splatter"  be  removed  from 
paragraph  (a)(2)  of  the  proposals.  )AL 
believes  that  this  weather  condition 
places  too  much  emphasis  on  subjective 
judgment.  )AL  states  that  normal  rain 
conditions  will  contain  droplets  that 
splash  or  splatter  upon  impact  with  the 
windshield.  JAL  indicates  that 
information  included  in  its  existing 
AFM  revisions,  spedfied  as  follows, 
adequately  addresses  the  issue: 
"Prolonged  operation  in  altitude  bands 
where  temperatures  are  near  freezing 
and  heavy  moisture  is  visible  on  the 
windscreen  should  be  avoided." 

The  FAA  does  not  concur  that  this 
weather  condition  should  be  removed 
fit>m  the  AD's.  This  weather  condition 
must  be  used  in  conjunction  with  the 
temperature  spedfied  as  a  means  of 
identifying  severe  in-flight  icing 
conditions.  The  weather  condition  also 
will  alert  the  pilot  to  the  possibility  that 
unusual  ice  accretion  may  develop.  The 
FAA  finds  that  the  AFM  information 
submitted  by  JAL  does  not  provide  an 
equivalent  alert  to  the  pilot. 

Comment  54.  Request  To  Revise 
Procedures  for  Exiting  Freezing  Rain/ 
Freezing  Drizzle 

JAL  requests  that  the  procedures  for 
exiting  freezing  rain/ freezing  drizzle 
spedfied  in  paragraph  (a)(2)  of  the 
proposals  be  restricted  to  essential 
instructions  that  the  flight  crew  must 
follow.  JAL  contends  that  the 
procedures  contained  in  the  proposals 
are  not  written  in  the  appropriate  format 
for  AFM  procedures,  but  are  more 
representative  of  advisory  material.  JAL 
also  states  that  the  current  FAA- 
approved  AFM  proceduj«s  for  exiting 
freezing  rain/freezing  drizzle  already 
provide  this  essential  Information  and 
conform  to  the  existing  style  of  the 
AFM's.  Transport  Canada  Aviation 
requests  that  the  first  instruction  in 
these  procedures  be  revised  to  state 
only:  "Exit  the  freezing  rain  or  freezing 
drizzle  conditions  immediately"  The 
commenter  also  requests  clarification  of 
the  terms  "extended  exposure,"  as  used 
in  that  instruction. 

The  FAA  concurs  partially.  The  FAA 
has  reviewed  the  procedures  for  exiting 
the  severe  icing  environment  and  finds 
that  two  of  the  instructions  contained  in 
those  procedures  do  not  require  the 
level  of  detail  provided  in  the  proposed 
rules.  The  FAA  finds  that  the 
information  concerning  masking  of 
control  system  forces  is  already 
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provided  in  the  Limitations  Section  of 
the  AFM.  Therefore,  the  FAA  has 
revised  the  third  instruction  of  those 
procedures  to  read  as  follows:  "Do  not 
engage  the  autopilot."  Additionally,  the 
FAA  has  determined  that  the  flight  crew 
need  not  be  provided  with  instructions 
for  reducing  the  angle-of-attack  because 
instructions  such  as  this  are  considered 
to  be  basic  airmanship.  Accordingly,  the 
FAA  has  revised  the  fiflh  instruction  in 
the  procedures  for  exiting  the  severe 
icing  environment  to  specify  only 
information  that  is  essential  for  the 
flight  crew.  The  revised  instruction 
reads  as  follows:  "If  an  unusual  roll 
response  *  *   *  reduce  the  angle-of- 
attack."  The  FAA  finds  that,  for  the 
remainder  of  the  procedures  for  exiting, 
the  additional  level  of  details  provided 
in  the  final  rules  will  increase  the  level 
of  understanding  and.  consequently, 
will  increase  the  level  of  safety  over  that 
which  exists  currently.  The  FAA  finds 
that  these  procedures  are  appropriate  for 
insertion  in  the  AFM's. 

Regarding  the  terms  "extended 
exposure,"  the  intent  of  that  instruction 
is  to  advise  the  flight  crew  that  exiting 
the  severe  icing  conditions  will 
minimize  the  exposure  to  flight 
conditions  outside  those  for  which  the 
airplane  has  been  certificated.  The  FAA 
finds  that  remaining  in  such  conditions 
for  a  prolonged  period  may  result  in 
accumulating  an  amount  of  ice 
sufficient  to  cause  control  problems. 
The  phrase  "to  avoid  extended 
exposure"  is  only  intended  to  explain  to 
the  flight  crew  why  severe  icing 
conditions  should  be  exited 
immediately. 

Raytheon  questions  the  necessity  to 
tell  a  commercial  pilot  not  to  make  any 
abrupt  or  excessive  maneuvers  if  the 
aircraft  is  in  the  position  of  having 
control  difficulties.  This  instruction 
appears  under  the  heading  "Procedures 
.  for  exiting  the  freezing  rain/freezing 
drizzle  environment,"  which  appears  in 
paragraph  (a)(2)  of  the  proposals.  The 
commenter  contends  that  this  is  a 
training  issue  and  is  not  appropriate  for 
AFM  procedures.  The  FAA  infers  from 
the  commenter's  remark  that  the 
commenter  requests  that  these 
•instructions  be  eliminated  from  the 
proposed  rules. 

The  FAA  does  not  concur.  The  FAA 
has  determined  that  such  instructions 
provide  beneficial  guidance  to  the  fiight 
crew,  which  will  enhance  the  safety  of 
the  aircraft. 

Saab  requests  that  the  FAA  revise  one 
of  the  instructions  specified  in  the 
procedures  for  exiting  freezing  rain/ 
freezing  drizzle  specified  in  the 
proposals.  The  in.struction  states  that  if 
an  unusual  roll  response  or 


uncommanded  control  movement  is 
observed,  the  angle-of-attack  should  be 
reduced  by  increasing  the  airspeed  or 
rolling  the  wings  level  (if  in  a  turn),  and 
applying  additional  power,  if  needed. 
Saab  suggests  that  this  instruction  be 
revised  to  include  the  word  "aileron"  in 
the  reference  to  uncommanded  control 
movement.  Saab  states  further  that  in 
the  case  of  wing  ice  beyond  the 
protected  surfaces,  the  application  of 
power  may  he  appropriate  to  increase 
airspeed/improve  airflow.  However,  if 
ice  has  accrued  on  the  wings  beyond  the 
protected  surfaces,  there  is  a  possibility 
that  there  also  is  ice  on  the  horizontal 
stabilizers.  In  this  case,  a  sudden  burst 
of  power  may  be  detrimental.  An 
uncommanded  pitch  control  movement 
is  indicative  of  tail  ice,  which  normally 
calls  for  a  different  action,  both 
concerning  power  as  well  as  the 
handling  of  flaps,  if  extended.  Another 
commenter.  Transport  Canada  Aviation, 
requests  that  the  same  instruction  be 
revised  to  include  the  word  "lateral"  in 
reference  to  "uncommanded  control 
movement,"  and  to  change  the  phrase 
"or  rolling  wings  level"  to  "and  rolling 
wings  level." 

The  FAA  concurs  partially.  The  FAA 
agrees  that  the  correct  procedures  for 
reducing  the  angle-of-attack  is  to 
increase  the  airspeed  and  roll  the  wings 
level,  if  in  a  turn.  However,  as  explained 
previously,  this  portion  of  the  procedure 
has  been  removed  from  the  final  rules. 
The  FAA  does  not  agree  that  either 
"lateral"  or  "aileron"  should  be  used  to 
specify  the  type  of  uncommanded 
control  movement.  The  FAA  finds  that 
use  of  the  term  "lateral"  may  not  be 
understood  by  the  flight  crew.  The  FAA 
finds  that  including  the  word  "aileron" 
may  clarify  which  control  surface  is  of 
concern;  however,  the  FAA  has 
determined  that  use  of  a  more  general 
term,  "roll"  will  correctly  specify  the 
type  of  uncommanded  control 
movement  that  is  of  concern.  The  FAA 
has  revised  the  fifth  instruction  in  the 
procedures  for  exiting  the  severe  icing 
environment  in  paragraph  (a)(2)  of  the 
final  rules  accordingly.  The  revised 
instruction  reads  as  follows:  "If  aa 
unusual  roll  response  or  uncommanded 
roll  control  movement  is  observed, 
reduce  the  angle-of-attack." 

In  addition,  the  procedures  for  exiting 
the  freezing  rain/freezing  drizzle 
environment  contained  in  the  proposals 
did  not  specify  to  use  "a  sudden  burst 
of  power"  when  reducing  the  angle-of- 
attack.  Rather,  the  proposed  procedure 
indicates  to  apply  additional  power,  if 
needed,  to  provide  the  desired  flight 
path.  However,  as  discussed  previously, 
the  FAA  has  removed  this  reference 
from  the  final  rules.  In  addition,  as 


explained  previously,  the  FAA  has 
revised  the  final  rules  to  add  the  word 
"  rol  r '  to  describe  the  type  of 
uncommanded  control  movement.  This 
revised  wording  addresses  Saab's 
concern  regarding  increasing  power  for 
a  pitch  anomaly. 

Saab  also  notes  that  this  instruction 
recommends  a  reduction  in  the  angle-of- 
attack  and  application  of  power,  if 
needed.  However,  the  next  instruction 
of  the  procedures  indicates  that 
reducing  the  angle-of-attack  may  cause 
ice  to  build  up  beyond  the  protected 
areas  of  the  wing.  Saab  concludes  that 
there  is  a  conflict  in  that  the  proposed 
AD  would  require  that  the  angle-of- 
attack  not  be  reduced  or  ice  will  collect 
beyond  the  protected  surfaces;  however, 
the  angle-of-attack  must  be  reduced  if 
there  is  an  unusual  roll  response  or 
uncommanded  control  movement. 

The  FAA  does  not  concur  with  the 
commenter's  contention  that  there  is  a 
conflict  in  the  AD's.  Reducing  the  angle- 
of-attack  by  increasing  airspeed  or 
rolling  the  wings  level  (if  in  a  turn),  and 
applying  additional  power,  if  needed,  is 
a  procedure  used  to  exit  severe  icing 
conditions  following  an  unusual  roll 
response  or  uncommanded  roll  control 
movement;  whereas  the  instruction  that 
involves  not  extending  the  flaps  during 
extended  operation  in  icing  conditions 
is  intended  to  prevent  ice  build-up 
beyond  the  unprotected  surfaces. 

Raytheon  asks  for  removal  of  the 
instruction  to  reduce  the  angle-of-attack 
and  apply  additional  power,  if  needed, 
in  response  to  an  unusual  roll  response 
or  uncommanded  control  movement. 
The  commenter  states  that  these  are 
normal  instructions  with  respect  to 
wing  stall  and  are  inappropriate  for 
inclusion  in  an  AFM. 

The  FAA  concurs  partially.  There 
may  not  be  a  stall  warning  associated 
with  uncommanded  control  movements 
in  the  case  of  encounters  with  severe 
icing  conditions.  Since  this  is  not  a 
"normal"  stall,  the  flight  crew  may  not 
recognize  that  normal  stall  recovery 
procedures  should  be  used.  However,  as 
stated  previously,  the  instruction 
referenced  by  the  commenter  has  been 
deleted,  in  part,  from  the  final  rules. 

Raytheon  also  states  that  it  is  not 
appropriate  to  require  contact  with  Air 
Traffic  Control  as  part  of  an  AFM 
procedure  since  this  is  already 
addressed  in  the  Aeronautical 
Information  Manual  and  in  section 
91.183  of  the  Federal  Aviation 
Regulations  (14  CFR  91.183).  The  FAA 
infers  from  this  statement  that  the 
commenter  requests  that  the  instruction 
to  contact  Air  Traffic  Control  should  be 
removed  from  the  procedures  for  exiting 
severe  icing  conditions. 
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The  FAA  does  not  concur.  The  FAA 
is  aware  that  this  instruction  is 
contained  in  the  references  provided  by 
the  commenter.  However,  the  FAA  finds 
that  the  importance  of  timely 
dissemination  of  this  instruction 
warrants  its  inclusion  in  the  final  rules. 
Inclusion  of  instructions  of  this  type  is 
not  without  precedent;  for  example, 
similar  information  also  is  specified  in 
certain  AFM's  where  the  forward  look 
windshear  system  is  addressed. 

Comment  55.  Request  To  Revise 
Procedures  for  Exiting  the  Severe  Icing 
Environment:  Include  Airplane-Specific 
Instructions 

One  commenter  suggests  that  any 
action  that  might  be  necessary  to 
optimize  aircraft  performance  and 
control  in  conditions  of  exceptional 
icing,  and  exit  from  those  conditions, 
should  be  determined  separately  with 
each  manufacturer;  such  procedures 
should  be  contained  in  the  AFM  for 
each  airplane  model.  The  FAA  infers 
from  this  remark  that  the  commenter 
requests  that  the  FAA  revise  the 
procedures  for  exiting  the  severe  icing 
environment  in  each  final  rule  to 
include  airplane-specific  instructions. 

The  FAA  agrees  that  procedures 
obtained  from  each  individual 
manufacturer  should  be  considered  and 
included  in  the  final  rules,  if 
appropriate.  All  manufacturers  have 
been  provided  with  an  opportunity  to 
submit  such  procedures  in  response  to 
the  proposed  rules.  Some  manufacturers 
requested  changes  to  the  final  rules.  The 
FAA  has  revised  the  final  rules  for  those 
requests  that  were  substantiated 
adequately.  Following  issuance  of  the 
final  rules,  the  FAA  would  consider  a 
request  to  include  additional  changes  to 
the  AFM  revisions,  in  accordance  with 
the  provisions  of  these  AD's,  provided 
that  adequate  justification  is  presented 
to  support  such  a  request. 

Comment  56.  Revision  of  Procedures  for 
Exiting  the  Severe  Icing  Environment 

The  FAA  has  re-examined  the  section 
.  titled  "Procedures  for  exiting  the  severe 
icing  environment"  in  paragraph  (a)(2) 
of  the  proposals.  As  proposed,  that 
section  states  that  if  the  visual  cues  used 
for  identifying  "possible"  freezing  rain 
or  freezing  drizzle  conditions  are 
observed,  the  flight  crew  should  follow 
the  procedures  specified  for  exiting 
those  conditions.  The  FAA  did  not 
intend  that  the  flight  crew  use  the 
procedures  for  exiting  the  severe  icing 
environment  when  the  weather 
conditions  specified  in  paragraph  (a)(2) 
of  these  AD's  are  observed.  The  FAA's 
Intent  is  that  the  flight  crew  use  those 
procedures  only  when  the  visual  cues 


identified  in  the  Limitations  Section  of 
the  AFM  are  observed. 

In  order  to  eliminate  any  confusion, 
the  FAA  has  revised  the  last  sentence  of 
the  first  paragraph  in  the  procedures  for 
exiting  the  severe  icing  environmenL 
The  FAA  has  removed  the  word 
"possible"  from  that  sentence,  and  has 
added  clarification  that  the  visual  cues 
are  specified  in  the  Limitations  Section 
of  the  AFM.  The  revised  sentence  reads 
as  follows:  "If  the  visual  cues  specified 
in  the  Limitations  Section  of  the  AFM 
for  identifying  severe  icing  conditions 
are  observed,  accomplish  the 
following."  (0|>erators  should  note  that, 
for  Aerospatiale  airplanes,  the  final  rule 
specifies  only  one  visual  cue.  which 
involves  ice  on  the  side  window.) 

Comment  57.  Request  To  Revise  Cost 
Estimate 

*  Transport  Canada  requests  that  the 
FAA  provide  an  operational  cost 
estimate  in  the  proposed  AD's. 

The  FAA  acknowledges  the  concern 
of  the  commenter.  The  FAA  recognizes 
that,  in  accomplishing  the  requirements 
of  any  AD.  operators  may  incur  other 
costs  in  addition  to  the  "direct"  costs 
that  are  reflected  in  the  cost  analysis 
presented  in  the  AD  preamble. 
However,  the  cost  analysis  in  AD 
rulemaking  actions  typically  only 
includes  such  direct  costs.  In  the  case  of 
these  AD's,  for  example,  the 
requirements  are  to  revise  the  AFM  to 
include  certain  information.  How 
operators  actually  "implement"  that 
informadon  thereafter  (once  it  is  placed 
in  the  AFM)  may  vary  greatly  among 
them. 

Further,  because  AD's  require  specific 
actions  to  address  specific  imsafe 
conditions,  they  appear  to  impose  costs 
that  would  not  otherwise  be  borne  by 
operators.  However,  because  of  the 
general  obligation  of  operators  to 
maintain  and  operate  aircraft  in  an 
airworthy  condition,  this  appearance  is 
deceptive.  Attributing  those  costs  solely 
to  the  issuance  of  this  AD  is  unrealistic 
because,  in  the  interest  of  maintaining 
and  operating  safe  aircraft,  prudent 
operators  would  accompUsh  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD.  In  any  case, 
the  FAA  has  determined  that  direct  and 
incidental  costs  are  still  outweighed  by 
the  safety  benefits  of  the  AD. 

The  FAA  points  out  that  it  is  not 
required  to  do  a  full  cost-benefit 
analysis  for  each  AD.  AD's  were 
explicitly  exempted  from  the  Office  of 
Management  and  Budget  (OMB) 
coordination  process  described  in 
Section  6  of  that  Executive  Order.  As  a 
matter  of  law.  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 


design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA  later  makes  a 
finding  of  an  unsafe  condition  in  an 
aircraft  and  issues  an  AD,  it  means  that 
the  original  cost  beneficial  level  of 
safety  is  no  longer  being  achieved  and 
that  the  required  actions  are  necessary 
to  restore  that  level  of  safety.  Because 
this  level  of  safety  has  already  been 
determined  to  be  cost  beneficial,  and 
because  the  AD  does  not  add  an 
additional  regulatory  requirement  that 
increases  the  level  of  safety  beyond 
what  has  been  established  by  the  typ>e 
design,  a  full  cost-benefit  analysis  for 
each  AD  would  be  redundant  and 
unnecessary. 

Comment  58.  Requests  To  Delay 
Issuance  of  the  Final  Rules 

Three  conmienters  request  that  the 
FAA  extend  the  comment  period  for  the 
proposed  rules  by  90  days.  Each  of  the 
commenters  request  the  extension  in 
order  to  complete  a  comprehensive 
analysis  of  this  issue.  The  commenters 
state  their  involvement  in  focusing  on 
"•  *   *  other  recent  rulemaking  activity, 
including  the  Commuter  Rule,  flight 
crewmember  training  requirements,  and 
proposed  rules  covering  flight  crew 
flight,  duty  and  test  requirements 
*  *  *"  as  a  reason  that  did  not  allow 
complete  analysis  of  the  proposed  AD's. 

One  commenter  requests  that 
implementation  of  the  AD's  be  deferred 
until  further  discussion  with  industr>' 
has  been  imdertaken. 

The  FAA  has  reviewed  these  requests 
and,  in  consideration  of  the  importance 
and  need  for  dissemination  of  this 
important  information  to  the  aviation 
commimity,  does  not  concur  that  the 
comment  period  should  be  extended  or 
issuance  of  the  final  rules  be  deferred 
until  a  later  date.  Issuing  the  final  rules 
will  ensure  that  the  information  is 
available,  understood,  and  implemented 
by  the  aviation  community  before  the 
next  icing  season.  For  these  reasons,  the 
FAA  has  determined  that  it  is 
imperative  that  the  information  and 
actions  contained  in  these  final  rules  he 
incorporated  into  the  operators'  AFM's 
immediately. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


20666  Federal  Register  /  Vol.  61.  No.  89  /  Tuesday,  May  7.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  89  /  Tuesday,  May  7,  1996  /  Rules  and  Regulations  20667 


UMI 


adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  158 
Aerospatiale  Model  ATR-42  and  ATR- 
72  series  airplanes  of  U.S.  registry  will 
be  affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $9,480,  or  $60  per 
airplane. 

For  Model  ATR-42  series  airplanes. 
Modification  4216  (or  4222),  as  required 
in  this  AD.  will  take  approximately  52 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  for  this  modification 
is  estimated  to  be  $492,960.  or  $3,120 
per  airplane. 

For  Model  ATR-72  series  airplanes, 
Modification  4215  (or  4221),  as  required 
in  this  AD,  will  take  approximately  96 
work  hours  per  airplane  to  accomplish. 
Required  parts  for  this  modification  will 
be  supplied  by  the  manufacturer  at  no 
cost  to  operators.  Modification  4213,  as 
required  in  this  AD,  would  take 
approximately  4  work  hours  to 
accomplish.  Required  parts  will  cost 
approximately  $200  per  airplane.  The 
average  labor  rate  for  accomplishment  of 
both  modifications  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  on  U.S.  operators  for  these 
modifications  is  estimated  to  be 
$979,600.  or  $6,200  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 


Regulatory  impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a  • 

substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFH 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9152  (60  FR 
9616,  February  21,  1995),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9604.  to  read  as  follows: 

9fr-09-28    Aerospatiale:  Amendment  39- 
9604.  Docket  95-NM-146-AD. 
Supersedes  AD  95-02-51,  Amendment 
39-9152. 
Applicability:  All  Model  ATR-42  and 
ATR-72  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 


AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include* 
specific  pro(>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 


"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cue.  If  the  following  visual 
cue  exists,  immediately  request  priority 
handling  from  Air  Traffic  Control  to  facilitate 
a  route  or  an  altitude  change  to  exit  the  icing 
conditions. 

— Severe  icing  is  characterized  by  ice 
covering  all  or  a  substantial  part  of  the 
unheated  portion  of  either  forward  side 
window,  possibly  associated  with  water 
splashing  and  streaming  on  the 
windshield. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  the  visual  cue  specified 
above  exists,  or  when  unusual  lateral  trim 
requirements  or  autopilot  trim  warnings  are 
encountered  while  the  airplane  is  in  icing 
conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

•  The  ice  detector  must  be  operative  for 
flight  into  icing  conditions. 


(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  lie 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  MAY  BE  USED  AS 
SECONDARY  INDICATIONS  OF  SEVERE 
ICING  CONDITIONS: 

•  Llnusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accuiraulation  of  ice  on  the  lower  sur&ce 
of  the  wing  aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  aft  than  normally  observed. 

THE  FOUX>WING  WEATHER  OONDITKmS 
MAY  BE  CONDUCIVE  TO  SEVERE  IN- 
FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperatiu«. 

PROCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cue  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  is  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
condiUons  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 


than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  deicing  boots  on  the 
leading  edges  of  the  wing  by  accomplishing 
either  paragraph  (bHD  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  ATR-42  series  airplanes: 
Accomplish  Aerospatiale  Modification  4216 
(during  retrofit)  or  4222  (during  production), 
as  applicable.  Modification  4216  shall  be 
accomplished  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-30- 
0059,  Revision  1,  dated  April  10. 1995;  and 
ATR42-57-0043,  Revision  1.  dated  April  10. 
1995.  Modification  4222  shall  be 
accomplished  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-57- 
0043,  Revision  1,  dated  April  10. 1995. 

(2)  For  Model  ATR-72  series  airplanes: 
Accomplish  Aerospatiale  Modification  4215 
(during  retrofit)  or  4221  (during  production), 
as  applicable.  Modification  4215  shall  be 
accomplished  in  accordance  with 


Aerospatiale  Service  Bulletin  ATR72-30- 
1023,  Revision  1,  dated  April  10. 1995; 
ATR72-57-1015.  Revision  1,  dated  April  10, 
1995;  and  ATR72-57-1016.  RevisioD  1.  datad 
April  10. 1995.  Modification  4221  shall  be 
accomplished  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-57- 
1015,  Revision  1,  dated  April  10, 1995;  and 
ATR72-57-1016,  Revision  1.  dated  April  10, 
1995. 

(c)  For  Model  ATR-72  series  airplanes: 
Within  6  months  after  the  effective  date  of 
this  AD.  install  Aerospatiale  Modification 
4213,  "Flaps  Extension  Inhibition  above  VFE 
15  deg.,"  in  accordance  *vith  Aerospatiale 
Service  Bulletin  ATR72-2 7-1039,  dated 
lanuary  12, 1995. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  I>irectorate.  Operators 
shall  sulnnit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Nste  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  Ik 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^jlations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  lie  accomplished. 

(f)  The  modifications  shall  be  done  in 
accordance  with  the  following  AerospaUale 
service  bulletins,  which  contain  the  specified 
effective  pages: 


Service  tMjNetin  referenced  and  date 


ATFM2-30-0059,  Revision  1,  April  10,  1995 
ATR42-57-0043,  Revision  1.  April  10,  1995 
ATR72-30-1023,  Revision  1,  April  10,  1995 
ATR72-57-1015,  Revision  1,  April  10,  1995 
ATR72-57-1016,  Revision  1,  April  10.  1995 


Page  No. 


1-3,  12-17,31.32 
4-11,  18-30,33-^ 
1-4,  6,  8 
5,  7.  9-18 
1,2,  12-17,33,34 
3-11,18-32,35-38 
1,2,5,6,8.  11.  15 
3,  4,  7,  9,  10,  12-14. 
1,2.5.6,8.  11,15 
3,  4,  7,  9,  10,  12-14 


16 


Revision  level 
shown  on  page 


1 

Original 

1 

Original 

1 

Original 

1 

Original 

1 

Original 


Date  shown  on  page 


April  10,  1995. 
March  20.  1995. 
April  10.  1995. 
March  20,  1995. 
April  10.  1995. 
March  20,  1995. 
April  10.  1995. 
March  20.  1995. 
April  10,  1995. 
March  20.  1995. 


The  incorporation  by  refietence  of  these 
documents  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  The 
installation  shall  be  done  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-27- 
1039,  dated  January  12, 1995.  The 
incorp>oration  by  reference  of  these 
documents  was  approved  previously  by  the 

Director  of  the  Federal  Register,  in        

accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  as  of  March  8, 1995  (60  FR  9616. 
February  21, 1995).  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  Copies 


may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

(g)  This  amendment  becomes  effecUve  on 
June  11, 1996. 


Issued  in  Renton,  Washington,  on  April  24. 
1996. 

Ronald  T.  Woinar. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service 

Certified  to  be  a  true  copy  of  the  original. 
Lsri  Aliment, 
Certifying  Officer. 

[FR  Doc.  96-10744  Filed  5-1-96;  3:25  pm) 
BUJNa  oooe  4eM-i3-» 
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14  CFR  Part  39 

[Dodwt  No.  96-NM-13-AD;  Amendment 
39-4604;  AD  M-09-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  BAe  ATP  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Jetstream  Model  BAe 
ATP  airplanes,  that  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certiBcation  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions  by  providing  more  clearly 
deRned  procedures  and  limitations 
associated  with  such  conditions. 
EFFECTIVE  DATE:  June  11,  1996. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATKW  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-40.56;  telephone 
(206)  227-2148:  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Jetstream  Model 
BAe  ATP  airplanes  was  published  in  the 
Federal  Register  on  January  25,  1996 
(61  FR  2144).  That  action  proposed  to 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 


Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28.  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  afliected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $600.  or  $60  per  airplane. 

The  cost  impact  iigure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safiety.  Safety. 

Adf^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-09-18    Jetstream  Aircraft  Limited 

(Formerly  British  Aerospace  Commercial 
Aircraft,  Limited):  Amendment  3ft-9594. 
Docket  96-NM-13-AD. 
ApplicabiUty:  All  Model  BAe  ATP 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
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Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmemtiers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  he  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice 

— ^Accimiulation  of  ice  on  the  upper  surface 
of  the  wing  aft  of  the  protected  area 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  arc  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  lie 
Ofierative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
Li^t  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  twlow  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 


•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  siuiEace  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-n3,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
June  11,  1996. 

Issued  in  Renton.  Washington,  on  April  24. 
1996. 

Ronald  T.  Woinar, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  96-10775  Filed  5-1-96;  3:26  pm| 
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14  CFR  Part  39 

[Docket  No.  96-NM-14-AD;  Amendment 
39-8595;  AD  96-09-19] 

RIN  212&-AA64 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Jetstream  Model  4101 
airplanes,  that  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  oivironment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  prevent  or 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  severe  icing  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

EFFECTIVE  DATE:  June  11,  1996. 

ADORESSK:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLBCNTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Jetstream  Model 
4101  airplanes  was  published  in  the 
Federal  Register  on  January  25.  1996 
(61  FR  2142).  That  action  proposed  to 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28,  Airworthiness  Directives: 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 
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Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Ck>st  Impact 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accompUsh 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  Figures,  the  cost  impact 
of  the  AD  on  US.  operators  is  estimated 
to  be  $2,100,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation,  Aircaralt,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adrninistration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive! 

96-09-19    JetStream  Aircraft  Limited: 

Amendment  39-9595.  Docket  9e-NM- 
14-AD. 

Applicability:  All  Model  4101  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  ofierating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplTsh  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA -approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 


which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditioas  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  fliglK,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
focilitate  a  route  or  an  altitude  change  to  exit 
the  icing  condiUons. 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
—Accumulation  of  ice  on  the  upper  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO      * 
SEVERE  IN-FUGHT  ICING 

«  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  b^n 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 
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•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  surJEace  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airfr'ame  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
June  11, 1996. 

Issued  in  Renton,  Washington,  on  April  24, 
1996. 

Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-10777  Filed  5-1-96;  3:26  pm| 
BHJJNQ  cooe  4ai»-19-P 


14  CFR  Part  39 

[Docket  No.  96-NM-15-AD;  Amendment 
3»-«6«6:  AD  96-0»-20] 

RIN  2120-AA64 

Airwortliiness  Directives;  British 
Aerospace  Model  HS  746  Series 
Airplanes 

kOENCy:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  Hiis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  HS  748  series  airplanes,  that 
requires  revising  the  Airplane  Flight 
Manual  (AFM)  to  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 


conditions,  and  to  limit  or  prohibit  the 
use  of  various  flight  control  devices. 
This  amendment  is  prompted  by  results 
of  a  review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
idng  environment,  and  idng  data 
provided  ciurently  to  the  flight  crews. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  the 
airplane  in  severe  icing  conditions  by 
providing  more  clearly  defined    ■ 
procediues  and  limitations  associated 
with  such  conditions. 
EFFECTIVE  DATE:  June  11, 1996. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CO|ITACT: 
William  Schroeder,  Aerospa^  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  9805&-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLBefTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  HS  746  series 
airplanes  was  published  in  the  Federal 
Register  on  January  25, 1996  (61  FR 
2139).  That  action  proposed  to  require 
revising  the  Airplane  FUght  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28,  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operator  nor  incrBeae  the  scope 
of  the  AD. 

Costbnpact 

CurrenUy,  there  are  no  Model  HS  748 
series  airplanes  on  the  U.S.  Register. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  fiittue,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  S60  per  airplane. 

hi  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  freqiwncy  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regnlatny  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmait.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reascms  disoissed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^ilatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Siriiiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-09-20    Jetstream  Aircraft  Limited 
(Formerly  British  Aerospace,  Aircraft 
Group):  Amendment  39-9996.  Docket 
ge-NM-lS-AD. 

Applicability:  All  Model  HS  748  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice- build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 


facilitate  a  route  or  an  altitude  change  to  exit 

the  icing  conditions. 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice 
— Accumulation  of  ice  on  the  upper  surface 

of  the  wing  aft  of  the  protected  area 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  lONG 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
lONG  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  LimitaUons  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
Haps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FA  A, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  he 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effiective  on 
June  11, 1996. 

Issued  in  Renton,  Washington,  on  April  24, 
1996. 

Ronald  T.  Wojnar 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doa  96-10776  Filed  5-1-96;  3:26  pml 
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14  CFR  Part  39 

[Docket  No.  9e-NI*-16-AD;  Amendment 
3»-«6«7;  AO  96-09-21] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A,  SAAB  340B,  and  SAAB 
2000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Saab  Model  SAAB 
SF340A,  SAAB  340B,  and  SAAB  2000 
series  airplanes,  that  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
EFFECTIVE  DATE:  June  11. 1996. 


ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Saab  Model 
SAAB  SF340A,  SAAB  340B,  and  SAAB 
2000  series  airplanes  was  published  in 
the  Federal  Register  on  January  25, 
1996  (61  FR  2169).  That  action  proposed 
to  require  revising  the  Airplane  Flight  • 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  bom,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28.  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  224  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $13,440,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 


that  no  operator  would  accmnplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113, 44701. 


|3S.ia    (Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

gs-0»-21    SAAB  AircnA  AB:  Amendment 
39-9597.  Docket  96-NM-16-AD 

Applicability:  All  Model  SAAB  SF340A. 
SAAB  340B.  and  SAAB  2000  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  die 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and.  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Complia'nce:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crcwmemliers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"waknim; 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supert»oled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
fonning  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 

airplane. 

•    During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Ck)ntrol  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

For  Saab  Model  SAAB  2000  Series  Airplanes 
Only 

— Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 
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— Accumulation  of  ice  on  the  upper  suiface 
of  the  wing  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  projjeller 
spinner  farther  afl  than  normally  observed. 

For  Saab  Model  SAAB  SF340A  and  SAAB 
340B  Seriea  Airplanes  Only 

— Accumulation  of  ice  on  the  upper  surface 
of  the  wing  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  propeller 
spinner  farther  ah  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
Lisl(MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

'*THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on 
impact  at  temperatures  below  0  degrees 
Celsius  ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-  attack,  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 


•-  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
June  11. 1996. 

Issued  in  Renton,  Washington,  on  April  24, 
1996. 

Ronald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-10772  Filed  5-1-96;  3:27  pm) 
BiuuNQ  cooe  4«ie-1»-P 


14  CFR  Part  39 

[Dockat  No.  M-NM-17-AD;  Amendment 
39-0598;  AD  96-09-22] 

RiN  2120-AA64 

Alrworttiiness  Directives; 
Ck>nstruccione8  Aeronauticas,  S.A. 
(CASA)  Ktodel  C-212  and  CN-235 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  C-212 
and  CN-235  series  aiiT)lanes,  that 
requires  revising  the  Airplane  Flight 
Manual  (AFM)  to  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions,  and  to  limit  or  prohibit  the 
use  of  various  flight  control  devices. 
This  amendment  is  prompted  by  results 
of  a  review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  speciHed  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  the 
airplane  in  severe  icing  conditions  by 


providing  more  clearly  defined 
procedures  and  limitations  associated 
with  such  conditions. 
EFFECTIVE  DATE:  June  11, 1996. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model  C- 
212  and  CN-235  series  airplanes  was 
published  in  the  Federal  Register  on 
January  25, 1996  (61  FR  2166).  That 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
horn,  severe  icing  conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28,  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  36  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  Hgures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,160,  or  $60  per  airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
v\rill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoptitm  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  • 

9&-09-22    CASA:  Amendment  39-9598. 
Docket  96-NM-17-AD. 

Applicability:  All  Model  C-212  and  CN- 
235  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  ares 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opMrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•    During  flight,  severe  icing  conditions 
that  exceed  thci«e  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  condibons. 
— Unusually  extensive  ice  accreted  on  the 

airfr-ame  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 


•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  bf 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
GONDmONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  tempierature. 

•  Droplets  that  splash  at  splatter  on 
impact  at  temperatures  below  0  degrees 
Celsius  ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature  While  severe 
icing  may  form  at  temfjeratures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  ot)8erveci,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
frtim  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  eRgaged.  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
ol)served,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-  attack,  with  the  possibility  of  ice 
forming  on  the  upper  surfece  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  dear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  AN'M-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
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appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note  3:  Information  concerning  the 
existence  of  appmved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
June  11, 1996. 

Issued  in  Renton.  Washington,  on  April  24, 
1996. 

Ronald  T.  Wojnar. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service 
(FR  Doc  96-10771  Filed  S-1-96;  3:27  pml 
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14  CFR  Part  39 

[Docket  No.  96-NM-ia-AO;  Amendment 
39-0599;  AD  96-09-23] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Dornier  Model  328-100 
series  airplanes,  that  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
EFFECTIVE  DATE:  June  11,  1996. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Beane,  Aerospace  Engineer, 


Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Dornier  Model 
328-100  series  airplanes  was  published 
in  the  Federal  Register  on  January  25, 
1996  (61  FR  2157).  That  action  proposed 
to  require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD:  Amendment  39-9604; 
AD  96-09-28,  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,860,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 


associated  additional  flight  time  are 
indetenninable. 

Nevertheless,  because  of  the  severity 
of  the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-09-23    Dornier.  Amendment  39-9599. 
Docket  96-NM-18-AD. 

Applicability:  All  Model  Domier  328-100 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
sub)ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/o{)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
t>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  condiUons  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

^  Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  tliis  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  frx)m  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List(MMEL).|" 


(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  folloiwing  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FCHXOWING  WEATHER 
CONDITIONS  MAY  BE  GCVOXJCIVE  TO 
SEVERE  IN-FUGHT  K3NG 

•  Visible  rain  at  temperatures  lielow  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  Iwlow  0  degrees  Celsius 
ambient  air  temperatore. 

PROCEDURES  FOR  EXITING  THE  %VERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  ol>served,  accomplish  the 
following: 

•  Inmiediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  resptonse  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-  attack,  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Ref)ort  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
StandardizaUon  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
June  11, 1996. 

Issued  in  Renton,  Washington,  on  April  24, 
1996. 

Ronald  T.  WoiBar, 

Manager,  Transport  Airplane  Dinctorate, 
Aircraft  Certification  Service. 

(FR  Doc  96-10773  Filed  5-1-96;  3:27  pm] 
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UCFRPartae 

[Docliel  Na  96-M»-1»-AD;  AnMndmant 
3»-M00;  AD  M-00-24] 

RIN:  2120-AA64 

AirworttiineM  DirectivM;  Emprasa 
BrssiWra  de  Aaronautica,  SJk. 
(BNBRAER)  Modal  EMB-120  Sariaa 
Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  provide  the  fli^t  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions, 
and  to  limit  or  prohibit  the  use  of 
various  flight  control  devices.  This 
amendment  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  the 
airplane  in  severe  icing  conditions  by 
providing  more  clearly  defined 
procedures  and  limitations  associated 
with  such  conditions. 
EFFECTIVE  DATE:  June  11,  1996. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  RiRTHER  INFORMATION  CONTACT:  )ohn 
W.  McGraw,  Aerospace  Engineer.  Flight 
Test/Systems  Branch.  ACE-1 16A.  F.\A, 
Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  suite 
2-160.  College  Park,  Georgia  30337- 
2748;  telephone  (404)  305-7336;  fax 
(404) 305-7348. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  EMBRAER 
Model  EMB-120  series  airplanes  was 
published  in  the  Federal  Register  on 
January  25.  1996  (61  FR  2163).  That 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28.  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adopUon  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  227  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $13,620,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  fiight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a  • 

substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-09-24    EMBRAER:  Amendment  39- 
9600.  Docket  96-NM-19-AD. 

Applicability:  All  Model  EMB-120  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifind  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
Gicilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  In  icing  conditions,  use  of  flaps  is 
restricted  to  takeoff,  approach,  and  landing 
only.  When  the  flaps  have  been  extended  for 
approach  or  landing,  they  may  not  be 
retracted  unless  the  upper  surface  of  the  wing 
aft  of  the  protected  area  is  clear  of  ice,  or 
unless  flap  retraction  is  essential  for  go- 
around. 

•  All  icing  detection  lights  must  be 
oi>erative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).]" 


(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FLIGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  ct  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  spei  ified  in  the  Limitations  Section  of 
the  .^^FM  for  identifying  severe  icing 
condit'oiis  are  observed,  accomplish  the 
following: 

•  Immediptply  request  priority  handling 
from  Air  Tratfic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  the  possibility  of  ice 
forming  on  the  upper  sur^ce  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

•  Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
)unell,1996. 

Issued  in  Renton,  Washington,  on  April  24. 
1996. 

Ranald  T.  Wopaar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-10770  Filed  5-1-96;  3:28  pm] 
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14  CFR  Part  39 

[Docket  No.  96-NM-20-AD;  Amendment 
39-e601;  AD  96-09-25] 

RIN  212O-AA04 

Airworthiness  Directives;  de  Havilland 
Model  DHC-7  and  DHC-8  Series 
Airplanes 

AGB4CY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  de  Havilland  Model 
DCH-7  and  DHC-8  series  airplanes,  that 
requires  revising  the  Airplane  Fhght 
Manual  (AFM)  to  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions,  and  to  limit  or  prohibit  the 
use  of  various  flight  control  devices. 
This  amendment  is  prompted  by  results 
of  a  review  of  the  reqtiirements  for 
i[:ertification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  enviroimaent,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  the 
airplane  in  severe  icing  conditions  by 
providing  more  clearly  defined 
procedures  and  limitations  associated 
with  such  conditions. 
EFFECTIVE  DATE:  June  11,  1996. 
ADDRESSES:  biformation  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Danko  Kramar,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7509;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 


include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  all  de  Havilland 
Model  DHC-7  and  DHC-8  series 
airplanes  was  pubUshed  in  the  Federal 
Register  on  January  25, 1996  (61  FR 
2154).  That  action  propx>sed  to  reguire 
revising  the  Airplane  FUght  Manual 
(AFM)  to  specify  prtx3edures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Comments 

For  the  disposition  of  comments  on 
this  rulemakhog  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28,  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  pubUshed 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the' AD. 

Cost  Impact 

The  FAA  estimates  that  183  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $10,980,  or  $60  p)er  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Oder  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safely. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701 

§39.13    [Amended] 

2.  Section  39. 13  is  amended  by 
adding  the  followmg  new  airworthiness 
directive: 

96-09-25    de  Havilland,  Inc.:  Amendment 
:«9-9601    Docket  96-NM-20-AD. 

Applicabilitv:  All  Model  DH(-7  and  DHC- 
8  series  airplanfis,  o^rtjficated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardlc^ss  of  whetht-r  it  tias  bt-en 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  nf  this  AD  For 
airplanes  that  have  b>"!en  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/openitor  must  request  appioval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragniph  (b)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(ll  and  (a)(2)  ot  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

—Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— .\r;cumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed. 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  requiFements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  info  icing  conditions 
at  night.  INOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
l,ist(MMEI.].l" 

(2)  Knvise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


•THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FLIGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temfjeratures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

.     •  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severt  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive- 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  resfranse  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaf)S  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-llS.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-n3. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
lunell.  1996. 


Issued  in  Kenton.  Washington,  on  April  24, 
1996. 

Ronald  T.  Woinar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certificatioa  Service. 
(FR  Doc.  96-10769  Filed  S-1-96;  3:28  pml 
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14  CFR  Part  39 

[Docket  No.  96-NM-21-AD;  Awwndment 
39-0602;  AD  96-O0-2S] 

RIN  2120-AA64 

AlnvorthinMS  Diractivas;  Fokkar 
Model  F27  Mark  100, 200,  300, 400.  500, 
600,  and  700  Series  Alrptanes,  and 
Model  F27  Marie  050  Series  Airplanes 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F27 
Mark  100,  200.  300.  400,  500.  600.  and 
700  series  airplanes,  and  Model  F27 
Mark  050  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  provide  the  fli^t  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions, 
and  to  limit  or  prohibit  the  use  of 
various  flight  control  devices.  This 
amendment  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  the 
airplane  in  severe  icing  conditions  by 
providing  more  clearly  defined 
procedures  and  Umitations  associated 
with  such  conditions. 
EFFECTIVE  DATE:  June  11,  1996. 
ADDRESSES:  Information  f>ertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-^056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F27  Mark  100,  200,  300,  400,  500,  600, 


and  700  series  airplanes,  and  Model  F27 
Mark  050  series  airplanes,  was 
published  in  the  Federal  Register  on 
January  25. 1996  (61  FR  2160).  That 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions. 

DiqMsition  of  Camments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28.  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

Alter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  wnll 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  ImpAt 

The  FAA  estimates  that  34  airplanes 
of  U.S.  registry  will  be  afliected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,040,  or  $60  per  airplane. 

The  cost  impact  Rgare  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  fi^quency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiederalism 
implicaticms  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reastms  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  acticm  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiety.  Safety. 

AdoptioB  of  the  AmeBdnieiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-^IRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutlMrity:  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airu'orthiness 
directive: 

9fr-09-26    Fokker  Amendment  39-9602. 
Docket  96-NM-21-AD. 

Applicability:  All  Model  F27  Mark  100, 
200.  300,  400,  500,  600.  and  700  series 
airplanes  and  Model  F27  Mark  050  series 
airplanes,  certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability- 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  includu  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA -approved  Airplane 
Flight  Manual  ( AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AF^d. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ire  on  the  propeller 

spinner  farther  aft  than  normally  observed 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
specified  above  exist,  or  when  unusual 
lateral  trim  rt^quirements  or  autopilot  trim 
warnings  nre  eiicouiitiTeii  while  the  airplane 
i>i  in  icing  conditions 

•  All  icing  detection  lights  must  be 
operative  prior  to  fli^^ht  info  icing  conditions 
at  night.  (NOTE;  This  supersedes  any  relief 
provided  bv  the  Master  Minimum  Lquipment 
LisKMMFM  I" 

(2)  Revise  the  FAA-Jipprovcd  AFM  bv 
incorporating  the  ff)llowing  into  the 

Pnx  edures  .Section  of  the  .AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


•THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temjjeratures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exp)osure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  ^he 
control  wheel  firmly  and  disengage  the 
autopilot. 

■  if  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  redised  wing 
angle-of-attack,  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  afr  on 
the  wing  than  normal,  possibly  aft  of  the 
protected  area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Rejjort  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Brant  h.ANM-n3. 

Note -3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  2M»17  and  21.199 
of  the  Kecleral  Aviation  Regulations  (14  ('FR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
f.nii  be  ,!( complished. 

(li)  This  amendment  becomes  effective  on 
lune  11.  1996 


Issued  in  Renton,  Washington,  on  April  24, 
1996. 

Ronald  T.  Woinar, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  96-10767  Filed  5-1-96^  3:28  pmj 
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14  CFR  Part  39 

[Doclwt  No.  06-NM-22-AD;  Amendnwnl 
39-0603;  AD  90-00-27] 

RIN:  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Model  SD3-30,  SO3-60,  and 
SD3-SHERPA  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-30,  SD3-60,  and  SD3-SHERPA 
series  airplanes,  that  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions,  and  to 
limit  or  prohibit  the  use  of  various  flight 
control  devices.  This  amendment  is 
prompted  by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
this  AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
EFFECTIVE  DATE:  June  11.  1996. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-30,  SD3-60,  and  SD3- 
SHERPA  series  airplanes  was  published 
in  the  Federal  Register  on  January  25, 
1996  (61  FR  2151).  That  action  proposed 


to  require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues],  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions. 

Disposition  of  Ckunments 

For  the  disposition  of  comments  on 
this  rulemaking  action,  see  Docket  No. 
95-NM-146-AD;  Amendment  39-9604; 
AD  96-09-28,  Airworthiness  Directives; 
Aerospatiale  Model  ATR-42  and  ATR- 
72  Series  Airplanes,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  138  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $8,280,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  AD  may  impose  operational  costs. 
However,  those  costs  are  incalculable 
because  the  frequency  of  occurrence  of 
the  specified  conditions  and  the 
associated  additional  flight  time  are 
indeterminable.  Nevertheless,  because 
of  the  severity  of  the  unsafe  condition 
addressed,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  these 
costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  lOBlg).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-09-27    Short  Brothers,  PLC:  Amendment 
39-9603.  Docket  96-NM-22-AD. 

Applicability:  All  Model  SD3-30,  SD3-60, 
and  SD3-SHERPA  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  :^0  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  A^FM. 

"WARNING 

Severe  icing  may  result  from 
enviroimiental  conditions  outside  of  those  for 
which  the  airplane  is  certificated  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (sup^^rcooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
f»erforraance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  lower  surface 

of  the  wing  aft  of  the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  aft  than  normally  observed 

•  Since  the  autopilot  may  mask  tactile 
cues  that  indicate  adverse  changes  in 
handling  characteristics,  use  of  the  autopilot 
is  prohibited  when  any  of  the  visual  cues 
sfwcified  above  exist,  or  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered  while  the  airplane 
is  in  icing  conditions. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List(MMEL).l" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

•THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 
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PROCEDURES  fOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

Tht'Sf  priM  Piiiirfs  ar»»  applicible  to  all 
f\mhl  (ihiis»'s  from  takeoff  to  lanilinj^   Monitor 
lh(^  (imhicnt  air  tcmixtraturtv  While  sfvt-re 
icing  niiiv  form  at  tfinp-ratures  as  cold  as 

18  <i«?xn'f's  Celsius.  in<.rea,sed  vigilance  i"-' 
warraiitti!  at  tcniperalun's  around  fn^^zing 
with  visible  moisture  presen!    If  the  visual 
(lies  sp»!rif!ed  in  the  l.imitatious  Se(  tion  of 
the  AFVI  for  identifying?  severe  ii  Inn 
(  onditions  are  .ibsep.  ed,  ai  coniplish  the 
fullowinn 

•  linmedialei;  request  priority  handling? 
from  Air  Traffic  Control  U-  ''acijitate  a  route 
or  an  altitude  i  haiii^e  io  exit  (he  severe  icin>{ 
I  onditions  in  order  to  avoid  extended 
exjxisun'  To  tliijht  conditions  nuire  severe 
than  those  foi  wIik  h  the  .urpUne  has  fxt-n 
cerlitii  ated 

•  Avoid  afirupt  and  exiessive 

in.uieuvuriii^  that  iiiav  exaifrbtite  i oiitnil 

difficulties 

•  U<)  not  en^,i^;e  the  autopilot 


•  If  thi'  autopilot  is  engaged,  hold  the 
(.ontrol  wht!el  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 

unt ommanded  n)ll  control  movement  is 
observed.  redu<:e  the  angle-ofattack. 

•  [>)  not  extend  flaps  during  extended 
operation  ni  icing  conditions.  Operation  with 
n.ips  extended  can  result  in  a  reduced  wing 
angleof-  attack,  with  the  possibility  of  ice 
forming  on  the  upper  surface  further  aft  on 
the  wing  than  nomial.  possibly  aft  of  the 
prote(  ted  an'a 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice 

•  Keporf  these  weather  conditions  to  .Mr 
I  rattK  Control 

(hi  .\n  alternative  metluxl  of  compliance  or 
adjiistrnttnt  of  the  (  ompliance  time  that 
provides  an  a;ceptable  level  of  safety  may  be 
used  i!  approved  by  the  Manager. 
.St,indard;/ation  Branch,  ANM-IIJ.  F.^A. 
IransiMiil  Airplane  Dii^ctorate.  Operatnrs 

^h.ill  submit  their  refjuests  through  an 
approjiriate  K,\A  l'rincif)al  Operations 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  .Standardization 
Branch.  ANM-1 13. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-1 1.1. 

(r)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21. 197  and  21.199)  to  operate  the  airplane  to 
a  IcKation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
June  11.  1996. 

Issued  in  Renton.  Washington,  on  April  24. 
1996 

Ronald  T.  Woinar, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service 

jFR  Doc.  96-10768  Filed  5-1-96;  .'?:29  pmj 
BIUJNQ  COOe  4«10-1}-P 


Tuesday 
May  7,  1996 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
(FRL~6467-0] 

Water  Quality  Standards  for  Surlaca 
Watars  In  Arlxona 

AQENCr:  Knvironmental  Prote«:tion 
Agency  (EPA) 
ACTION:  Final  rule 

SUMMARY:  Thi<i  nile  ostablishes  water 
quality  stantliirds  applu  ahln  to  vvaleps  of 
tho  United  .States  in  the  .State  of 
Arizona   fclFA  is  pmmulKatuig  this  rule 
pursuant  to  a  court  order  in  Dfffnden 
of  Wildliff  V    Bnmnf^r  ([)«K:ket  No  Civ 
'»)-2J4  riX:  AIM]    rhe  rule  d»«iKiiates 


fi.sh  consamption  as  a  u.se  for  certain 
waters,  and  requires  implementation  of 
a  monitoring  program  regarding 
men.ury's  effects  on  wildlife.  On 
Januar\  29.  1996.  EPA  published  a 
proposetl  rule  that  included  other 
provisions  which  are  not  being 
promulgated  as  part  of  today's  rule 
becau.s«.  af^er  EPA's  proposal,  the 
Arizona  Department  of  Environmental 
Quality  adopted  revised  regulations  and 
policies  in  those  areas  which  EPA 
Region  9  has  determined  are  in 
accordance  with  the  Clean  Water  Act. 

EFFECTIVE  DATE:  June  6,  1996. 
AOOKESSES:  This  aciion's  administrative 
re<:ord  is  available  for  review  and 
copying  at  the  Water  Management 
Division.  EPA.  Region  9,  75  Hawthorne 


St..  San  Francisco.  CA  94105.  For  access 
to  the  docket  materials,  r^II  (415)  744- 
1978  for  an  appointment.  A  reasonable 
fee  will  be  charged  for  copies. 

FOR  FURTHER  INFORMATK3N  CONTACT:  Gary 
Wolinsky.  Permits  and  Compliance 
Branch,  W-S.  Water  Management 
Division,  EPA,  Region  9,  75  Hawthorne 
St.,  San  Francisco,  CA  94105,  telephone: 
415  744-1978. 

aUPPLBMBfTARY  INFORMATION: 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  disciiarging  pollutants 
to  waters  of  the  United  States  in 
Arizona.  Regulated  categories  and 
entities  include: 


Category 


Industry 
Muncipalities 


Examples  of  reguMed  entties 


industnes  drachargrig  mercury  to  surlace  waters  tn  Anzona.  or  dnct«rging  poAjtants  to  parficulaf  surface  waters  in  An- 

zoria  ksted  in  sec    131  31(t})  of  ttw  rule. 
Pubicfyowned  treatment  wortcs  dochargmg  mercury  to  surlaoe  waters  m  Anzona.  or  dischargvig  poMutarrts  to  particuiar 

sudace  waters  listed  m  sec    131  31(b)  of  ttw  nie 


UMI 


This  table  IS  not  intended  In  be 
H.xhaustiv«-.  but  rather  provides  n  guide 
for  readers  rwgnniing  entities  likoly  to  be 
regulated  by  this  action  This  table  lists 
tho  types  of  entities  that  KPA  is  now 
aware  could  poltnitiallv  hn  rugulattni  by 
this  .iction  ()thor  types  of  entities  not 
listed  in  the  table  could  als«)  be 
regulated    In  detonnine  whether  your 
facility  is  regulated  by  this  aclion.  you 
should  Hxaniine  tho  list  of  walerbodies 
in  section  l.Tl  31(b)  of  this  nile,  and 
examine  40  (".FK  \:\\  Z  which  des<:nbes 
tho  purpose  of  water  quality  standards 
such  as  those  established  in  this  rule   If 
you  h.iVH  questions  regarding  the 
applit. ability  of  this  at  tioii  to  n 
particular  entity,  consult  the  perwin 
ii.sted  in  the  pre*  etiing  FOR  FURTHER 
INFORMATION  CONTACT  •nctioil. 

B.  Background 

I'nder  section  10.1  (33  U  SC    1313)  of 
the  Clean  Water  Ac  t  (CWA).  slates  are 
required  to  develop  water  (juality 
standards  for  waters  of  the  I  lnite<l  .Stat»*s 
within  the  stale  .Stx  tion  3()3(c)  provides 
that  a  water  (jiiality  standard  shall 
include  a  designateil  use  or  ii.ses  to  be 
iiiatle  i)f  the  water  and  criteria  n»«:es.sar-v 
to  prote<:f  thi)s«t  uses   States  an>  nnjuired 
to  r»!view  their  water  (|ualitv  standards 
at  lea.st  oik  e  every  thre«'  v«'ars  and.  if 
appropriale.  revist!  or  adopt  new 
standards.  33  U  S.C.  1313(c)  States  ar») 
re<jiiire<l  tt)  submit  the  results  of  their 
trieninal  rtwiew  of  their  wnliir  (jiialitv 
standards  to  KPA    KP.-\  is  to  approve  or 
disapprove  any  new  or  ntvistnl 
standards   Id 


.Slates  may  include  in  their  standards 
policies  generally  affecting  the 
standards'  application  and 
implementation.  See  40  CF'R  131.13. 
These  policies  are  subjeci  to  EPA  review 
and  approval.  40  CFR  131  6(f).  40  CFR 
131.13 

.Settion  303(c)(4)  of  the  CWA 
authonzes  EPA  to  promulgate  water 
quality  standards  that  supersede 
disapproved  Slate  water  quality 
standards,  or  in  any  case  where  the 
Administrator  determines  that  a  new  or 
rovi.sed  water  quality  standard  is  needed 
to  meet  the  CWA's  requirements. 

In  September  1993.  EPA.  Region  9. 
disapproved  portions  of  Arizona's 
standards  pursuant  to  section  303(c)  of 
the  CWA  and  40  CF'R  131.21.  The 
[Hirtions  of  Arizona's  standards 
disapproved  in  September  1993  relate 
to  the  exclusion  of  mining-related 
impoundments  from  water  quality 
standartis.  the  absence  of  "fish 
(  nnsumptiun"  as  a  designated  use  for 
certain  water  bodies,  the  absence  of 
implementation  procedures  for  the 
Slate's  narrative  nutrient  standard:  the 
absence  of  biomonitonng 
implementation  procedures  for  the 
Slate's  narrative  toxicity  criterion;  and 
the  ini  lu.sion  of  practical  quantitation 
limits  (PQ1.S)  in  Arizona's  standards.  In 
April  19^4,  HPA.  Region  9.  also 
disapproved  Arizona's  \ack  of  water 
rjuality  criteria  prote<:tive  of  wildlife  for 
iiion:ury 

On  November  1.  1995.  the  United 
States  District  Court  for  the  District  of 
Arizona  orderetl  EPA  to  prepare  and 


publish  proposed  regulations  setting 
forth  revised  or  new  water  quality 
standards  for  those  standards 
disapproved  in  September  1993  and 
April  1994  within  90  days.  Defenders  of 
Wildlife  v.  Browner.  Docket  No.  Civ  93— 
234  TUC  ACM. 

On  December  29,  1995.  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  published  proposed  revisions  to 
its  standards.  1  Ariz.  Admin.  Reg.  2811. 

Consistent  with  the  Court's  order,  on 
January  29.  1996.  EPA  published  a 
Federal  Register  notice  proposing 
standards  related  to  the  mining 
exclusion,  fish  consumption  designated 
use.  PQLs.  and  implementation  policies 
and  procedures.  61  FR  2766.  The  notice 
also  identified,  and  sought  comment  on, 
pohcies  that  EPA,  Region  9.  intended  to 
use  to  implement  State  narrative  criteria 
as  they  relate  to  toxicity,  nutrients,  and 
mercury. 

The  Court  order  in  Defenders  of 
Wildlife  dii^Bcts  EPA  to  promulgate  final 
water  quality  standards  90  days  after 
EPA  proposes  such  standards  unless 
Arizona  has  adopted  revised  or  new 
water  quality  standards  which  EPA 
determines  are  in  accordance  with  the 
CWA.  In  January  1996.  ADEQ  adopted 
implementation  procedures  for  the 
State's  narrative  nutrient  criteria.  In 
April  1996.  ADEQ  adopted 
implementation  procedures  for  the 
State's  narrative  toxic  criteria.  On  April 
26.  1996.  EPA.  Region  9,  approved 
Arizona's  implementation  procedures 
for  the  State's  narrative  nutrient  and 
toxic  criteria.  Because  EPA  has 


determined  that  Arizona  has  addressed 
EPA's  1993  disapproval  action  regarding 
the  absence  of  appropriate 
implementation  procedures  for  toxicity 
and  nutrients  through  the  adoption  of 
procedures  that  are  in  accordance  with 
the  Act,  EPA  is  not  promulgating 
provisions  in  the  final  rule  related  to 
these  implementation  procedures. 

ADEQ  adopted  revisions  to  its 
standards  on  March  22, 1996,  and,  after 
obtaining  the  approval  of  the  State's 
Regulatory  Review  Council,  filed 
revisions  to  its  standards  with  Arizona's 
Secretary  of  State  on  April  24, 1996. 
ADEQ's  rulemaking  repealed  the  mining 
related  provision  (R18-1 1-103.2) 
disapproved  by  EPA,  Region  9,  in 
September  1993,  and  established  a 
revised  exemption  related  to  mining 
impoundments  at  R18-11-102.  In 
addition,  ADEQ's  rulemaking  added  the 
fish  consumption  use  to  most  of  the 
waters  which  would  have  been 
designated  with  the  fish  consumption 
use  under  EPA's  proposal.  The  State's 
rulemaking  also  deleted  the  appendix 
which  prescribed  PQLs  firom  the  State's 
water  quality  standards  regulations.  On 
April  26.  1996.  EPA,  Region  9  approved 
theee  revised  regulations  thereby 
removing  the  need  to  promulgate  a 
Federal  regulation  addressing  these 

issues. 

ADEQ  has  also  participated,  with 
EPA.  Region  9,  and  the  U.S.  Fish  and 
Wildlife  Service,  in  the  development  of 
an  interim  approach  to  protect 
predatory  wildlife  from  mercury  until 
appropriate  numeric  criteria  can  be 
developed.  In  conjunction  with 
Arizona's  priority  pollutant  program. 
ADEQ,  in  cooperation  with  the  Arizona 
Game  and  Fish  Department,  the  U.S. 
Fish  and  WildUfe  Service,  and  EPA  will 
conduct  a  tissue  monitoring  program  to 
assess  the  magnitude  and  extent  of 
mercury  bioaccimiulation  in  the  prey 
base  of  the  bald  eagle  and  other  fish- 
eating  birds  in  Arizona.  The  monitoring 
program  identifies  further  actions 
related  to  sampling,  source 
identification  and  remedy  selection 
which  the  agencies  will  undertake  if 
mercury  levels  in  fish  are  found  above 
a  specified  action  level.  Because  pursuit 
of  this  monitoring  program  is  an 
important  component  in  addressing  the 
problem  of  mercury  contamination  in 
Arizona  waters,  EPA  has  included  the 
proposed  regulatory  provision  related  to 
mercury  in  the  final  rule.  In  addition. 
EPA  is  promulgating  the  fish 
consumption  use  designation  for 
waterbodies  identified  in  EPA's 
proposal  for  which  the  State  did  not 
adopt  the  fish  consumption  use 
designation.  As  explained  more  fully 
below,  should  EPA  decide  to  approve 


"use  attainability  analyses"  recently 
submitted  by  Arizona,  EPA  will  proceed 
expeditiously  to  withdraw  the  revised 
use  designations  contained  in  today's 
rule. 

C  Summary  of  Final  Rule  and 
Response  to  Ma)or  Comments 

A  description  of  EPA's  final  action, 
and  a  summary  of  major  comments 
regarding  the  proposal  and  EPA's 
response,  are  set  forth  below.  Additional 
comments  and  responses  to  comments 
are  in  the  administrative  record. 

1.  "Fish  Consumption"  Use 

Arizona  has  designated  several  uses 
for  its  waters,  including  uses  defined  as 
'fish  consumption",  "aquatic  and 
wildlife  (cold  water  fishery)",  "aquatic 
and  wildlife  (effluent  dominated 
water]",  "aquatic  and  wildlife 
(ephemeral)",  and  "aquatic  and  wrildlife 
(warm  water  fishery)".  See.  R-18-11- 
101.  and  Appendix  B  of  Title  18, 
Chapter  11,  Article  1,  of  Arizona 
Administrative  Rules  and  Regulations. 

In  September  1993,  EPA  disapproved 
the  lack  of  the  "fish  consumption"  (FC) 
use  for  water  bodies  which  Arizona 
designated  as  having  an  "aquatic  and 
wildlife"  use.  For  the  standards  to  be 
approvable,  EPA  stated  that  the  State 
must  either  revise  its  standards  to 
include  the  FC  use,  or  submit  "use 
attainability  analyses"  (UAAs),  for  the 
subject  waters.  A  UAA  is  a  scientific 
assessment  showing  whether  it  is 
feasible  to  attain  a  particular  use.  See, 
40  CFR  131.3(g)  and  131.10(j). 

ADEQ  subsequently  completed  UAAs 
showing  that  it  need  not  designate  the 
FC  use  for  those  effluent  dominated  or 
ephemeral  waters  which  it  had  not 
already  designated  as  having  the  FC  use. 
EPA  approved  those  UAAs  in  November 
1995. 

In  December  1995,  ADEQ  proposed  to 
revise  its  standards  to  add  the  FC  use  to 
waters  within  the  State  which  have  the 
"aquatic  and  wildlife  (cold  water 
fishery)"  or  "aquatic  and  wildlife  (warm 
water  fishery)"  use.  See,  1  Ariz.  Admin. 
Reg.  2811  (Dec.  29, 1995).  proposed  R- 
18-11-104  and  Appendix  B  of  Title  18, 
Chapter  11,  Article  1,  of  Arizona 
Administrative  Rules  and  Regulations. 

In  January  1996.  EPA  proposed  to 
designate  the  fish  consumption  use  for 
those  waters  which  Arizona  had 
designated  as  having  an  "aquatic  and 
wildlife"  use.  in  those  cases  where  the 
requirements  for  completing  a  UAA  had 
not  been  met.  The  affected  stream 
segments  and  water  bodies  were  listed 
in  proposed  section  131.31(c).  Each  of 
the  affected  waters  were,  at  the  time  of 
EPA's  proposal,  designated  by  Arizona 
as  having  the  "aquatic  and  wildlife 


(cold  water  fishery)"  or  "aquatic  and 
wildlife  (warm  water  fishery)"  use. 

With  the  exception  of  fifteen 
waterbodies,  Arizona's  April  1996  final 
rulemaking  established  the  FC  use  for 
all  the  watertKxIies  subject  to  EPA's 
proposal. 

EPA  is  not  promulgating  a  Federal 
rule  designating  the  FC  use  for  those 
waters  which  now  have  that  designated 
use  under  Arizona's  rules.  In  addition, 
EPA  is  not  promulgating  a  Federal  rule 
designating  the  FC  use  for  Quarter 
Circle  Bar  Tank.  EPA  has  determined 
that  that  wateibody  is  located  within  the 
boundaries  of  the  Navajo  Reservation 
and  this  rulemaking  only  applies  to 
waters  within  the  jurisdiction  of  the 
State  of  Arizona.  The  spelling  of  two 
waterbodies  has  been  corrected  in  the 

final  rule. 

On  April  3  and  April  10, 1996.  ADEQ 
submitted  UAAs  in  support  of  its 
determination  not  to  designate  the  FC 
use  for  eleven  of  the  fourteen  State 
waterbodies  listed  in  EPA's  proposal 
which  did  not  receive  the  FC  use 
designation  under  Arizona's  April  1996 
rulemaking.  EPA  is  currenUy  reviewing 
the  analyses  provided  by  the  State.  In 
accordance  with  Region  9  practice  in 
this  area,  the  Region  has  also  sent  out 
the  new  analyses  for  public  review  and 
comment  to  persons  and  organizations 
with  interests  related  to  water  quality 
standards  determinations  in  Arizona. 
EPA  has  asked  for  conmients  by  May  J 5. 
1996.  ADEQ  intends  to  submit  a  UAA 
in  support  of  its  determination  not  to 
designate  the  FC  use  for  the  three 
remaining  waterbodies  (Davidson 
Canyon  and  Tinaja  Wash  in  the  Santa 
Cruz  River  Basin,  and  Chase  Creek  in 
the  Upper  Gila  River  Basin)  listed  in 
EPA's  proposed  rule.  EPA,  Region  9. 
will  send  out  that  UAA  for  public 
review  and  comment. 

Because  EPA  is  under  court  order  to 
promulgate  this  regulation  by  the  end  of 
April,  and  the  State  submitted  UAAs 
with  insufficient  time  for  the  Agency  to 
adequately  review  the  documentation 
and  solicit  public  comment  prior  to  its 
court-ordered  deadline,  EPA  is 
promulgating  the  fish  consiunption  use 
designation  for  waterbodies  identified 
in  EPA's  proposal  which  do  not  now 
have  the  FC  designated  use.  Should  EPA 
approve,  after  completing  its  review  of 
the  UAAs  and  public  comments,  the 
State's  determination  that  attaining  the 
FC  use  is  not  feasible  with  respect  to  a 
waterbody  listed  in  today's  rule.  EPA 
will  proceed  expeditiously  to  withdraw 
the  revised  use  designation  contained  in 
section  131.31(c)  with  respect  to  that 
waterbody.  If  EPA  approves  the  State's 
UAA  prior  to  the  effective  date  of  this 
rule  with  respect  to  a  waterbody  listed 
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111  s»i  turn  1.11    i  1((  ),  KI'A  iiili'iuls  lo  Slav 
the  nffm.tiviMiwss  of  the  KetltirHJ  us« 
(i»*si^iiatii)ii  with  rwsfMN.t  to  thai 
wiilorbixlv  poixliiiK  witlidruvvjl  of  th<il 
part  of  Iho  niio  by  KI'A 

FPA  RNdivml  a  iniiidHtr  of  conuiutnls 
opposing  provisions  of  lh«  proposed 
niln  mlalinK  to  fish  loiisiiinption   One 
( ()nim«iitHr  siibmitt«d  ttxteiisive 
lominonts  ofiitHting  lo  KFA's  proposal 
to  proniulgalH  the  ¥i.  dt^signatiHl  us«i. 
particularly  with  n»sp«:t  to  thu  st^gniortt 
of  lh«'  Salt  Kiv»'r  from  th«  1-10  bridge  to 
the  lin\  Avemie  VVWIT  dis<:harx«  The 
(omineiiter  coiitended  ihal  KFA  shoulil 
not  have  disapprove<i  the  lac  k  of  the  F(i 
iis«'  on  wHiers  designatetl  by  Arizona  as 
havinn  the  aquatii.  anil  wildlife  (warm 
water  fishery)  use    I'he  cuiiinienler 
statmi  that  KFA's  disapproval  did  not 
explain  bow  the  Arizona  slandartls  were 
tncunsistetit  with  SH<;lion  ll)lla)(2)  of 
the  All.  that  KF'A  s  reiiaiu  e  upon  40 
CFK  111  IU(|)(  II  111  lis  (lisappruval  was 
inappropriate,  and  that  a  I'AA  was  not 
required  in  order  to  avoid  designating 
the  FC  u.s«  for  the  sub)«N,t  waters.  The 
( ommenter  slalwl  that  KFA  niles  and 
guidaiH.e  dot.unients  do  no!  riNpure  a  VV. 
difsignated  use  if  other  water  quality 
standards  are  sufficient  lo  protet:!  the 
health  of  persons  who  may  cunsuine 
barveslmi  aqualic  life,  and  that  the  Act 
do*fs  not  rwquire  a  H(.NK.iric  F(!  use  for 
any  waters  at  all.  This  coninieiiler 
further  staleii  tluil  KFA  has  genera(e<1  no 
evidence  lo  support  its  hypothesis  thai 
ihe  aquatic  and  wildlife  (wann  water 
tishery)  dtwiignated  u.s»)  is  not  sufncienl 
for  ihe  iTiininial  harvesting  of  edible 
a«|uali(  life  Ihal  could  (lotentially  o«  cur 
on  the  Sail  Kiver  segment  ^^♦llwe♦^n  the 
I-IO  Hridg*'  and  Ihe  2,lrd  Avenue 
wastewnli^r  Inialment  plant    The 
( Dinmenler  st/ilml  that  Arizona's  use 
designations  and  criteria,  laken  as  a 
whole,  are  iMitirely    "i oiisistent  "  with 
the  goals  of  Ihe  CWA.  ami  Ibal 
consislent  v  is  all  that  is  r»Hjuin«l  in 
light  of  4()(.hK  1.1 1  ■)  .iiiil  1  iU>    I'hi- 
commenter  -il.tttHl  that  the  (!VVA  ami 
.Arizona  law  require  prule<  lion  of  only 
those  uses  th.it  ar»f  ai  tually  (Mcumng  or 
are  r«>rtsnnablv  fores»»eable,  and  thai  KFA 
orroneously  assiim«><l  in  this  i  as«t  Ihal 
Ihe  Act  nnjuires  the  V\'.  use  found  in  llie 
Arizona  water  quality  standards  to 
apply  I'l  all  river  sttgiiienls  n-gardless  of 
liM  al  tMiviniiuiUMital  i  ondiimns.  the 
degrwt!  ami  lyjx's  of  harvestnig  by 
bunians.  and  th<*  types  ofaijUiilH   hie  in 
Ihe  riv»»ri»»d 

KF.\  I  niitiniies  to  Iwtlievf  that  KI'A 
Kegion  <l's  disapproval  nt  ttie  .disem.e  of 
lisfi  (onsumptioii  us«t  liesigii.itioiis  for 
i;urtain  waterlxxlies  was  i.oiisistent  with 
the  n>t)iiiri>miMils  nf  Itir  (.VVA    KF.\ 
rey;ulatiiiiis  nyardiiig  iisi'  .lt■sl^^al:()lls 
providi'  th.it  a  St.ilc     inuil  •  uiului  t  a  us*' 


attainabilily  analysis  as  described  in  40 
CKR  1.11  J(gJ  whenever  the  Slate 
designates  or  has  designated  uses  that 
do  not  include  the  uses  spetnfied  in 
section  l()l(a)(2)  of  the  Act    "  40  CFR 
l.n  10(|)(1)   Section  101  (a)(2)  of  the 
CWA  provides  that  water  quality  "shall 
provide  for  the  protertion  of  fish, 
shellfish,  wildlife  and  recreation  in  and 
on  the  water  '.  and,  in  EPAs  view,  the 
"pmte<:tion"  of  fish,  shellfish,  and 
recreation  necessanly  includes  ensuring 
that  fish  are  not  so  contaminated  thai 
they  ar^i  unhealthful  for  human 
consumption.  Nonetheless,  the  State 
had  failed  lo  include  designated  uses 
that  would  protect  such  aquatic  life  for 
purposes  of  human  consumption,  or  to 
perfomi  a  UAA  demonstrating  that  this 
use  was  not  attainable.  EPA.  Region  9, 
therefore  appropriately  concluded  that 
Ihe  State's  standards  were  not 
'  consistoni  with"  the  goals  of  the  CWA. 
Finally,  while  this  commenter  asserts 
that  a  FC>  designated  use  is  not 
ne<:assary  if  other  standards  are 
sufficient  to  proteti  the  health  of 
persons,  the  Stale  has  not  contended 
Ihal  it  has  adopted  criteria  applicable  to 
these  waters  that  would  protect  human 
health  The  vStale's  existing  water 
quality  criteria  wore  derived  to  protect 
aquatic  life  itself,  not  humans  who 
I  onsume  it  Dniike  aquatic  life  criteria, 
human  health  criteria  take  into  acxount 
many  factors  thai  must  be  considered  to 
eiisurt*  that  pollutant  residues  in  fish, 
when  consumed  by  humans,  do  not 
result  in  adverse  health  effects.  See 
generally  40  CFK  Part  132.  Appendices 
A  and  C^  60  FR  15393-15411  (March  23. 
1>H).5)  (containing  methodologies  for 
denying  aquatic  life  and  human  health 
criteria  for  the  Great  I.akes  Basin).  EPA 
therefore  believes  that  there  is  not  a 
masunnble  basis  to  conclude  that  the 
State's  aquatic  life  (Titeria  will  provide 
prolf<;lion  for  piersons  consuming  fish 
from  these  specified  waterbodies 

riiis  commenter  apparently  also 
would  seek  lo  place  the  burtfen  on  EPA 
Regions  to  demonstrate  that  existing 
uses  and  i  niena  are  not  adequate  to 
proliH.l  human  health,  taking  into 
ai  (  ouni  loi.al  environmental  conditions 
iiiid  ( Diisumplion  patterns,  prior  to 
disapproving  state  standards  that  fail  to 
include  the  uMis  reflected  in  section 
l()l(a)(Jl  of  Ihe  Act  This  position 
igiion»s  Ihe  fa<,t  that,  under  EPA 
rtjgulalions.  a  U.\A  is  the  appropriate 
nuKlianisni  by  which  Slates  can 
determine  whether  local  environmental 
comlifioiis  M\^\  other  factors  justify  the 
abs»uice  of  a  use  otherwise  meriting 
prottH  Imii  under  the  Act    Turning  this 
()r<K  ess  on  Its  head  and  roc|uiring  EPA. 
vvliK  h  has  far  less  familiarity  with  lotuil 


circumstances  and  conditions  than  does 
the  State  agency,  to  make  these 
determinations  would  be  impracticable 
and  would  significantly  undermine  the 
health  protection  goals  of  the  Act. 
Finally,  the  issue  in  Arizona  was  not 
whether  the  State  had  reasonably 
concluded  that  existing  standards  for 
these  waterbodies  would  protect  human 
health.  Rather,  it  was  the  State's  failure 
to  adopt  standards  protecting  human 
health  that  precipitated  the  Region's 
disapproval  action. 

One  commenter  stated  that,  even  if  an 
additional  use  designation  were 
necesMry  and  supported  by  an 
administrative  record,  EPA  has  failed  to 
promulgate  scientifically  supportable, 
reasonable  and  necessary  numeric 
criteria  to  protect  the  use.  The 
commenter  staled  that  the  CWA  requires 
numeric  criteria  only  for  those  toxic 
pollutants  for  which  criteria  have  been 
published  under  section  304(a)  of  the 
CWA,  the  discharge  or  presence  of 
which  in  the  affected  waters  could 
reasonably  be  expected  to  interfere  with 
thoae  designated  uses  adopted  by  the 
State,  as  necessary  to  support  such 
designated  uses,  and  that  EPA  has  not 
conducted  the  analysis  required  by  this 
section  to  determine  what  numeric 
criteria  would  be  appropriate  to  support 
the  new  FC  use  on  the  affected  surface 
waters.  The  commenter  stated  that  there 
is  no  administrative  record  to  support 
EPA's  FC  use  and  associated  numeric 
criteria  for  all  surface  waters,  and  that 
EPA  should  have  considered  whether 
any  of  the  surface  waters  potentially 
subject  to  the  new  FC  use  would  be 
entitled  to  a  modification  of  the  use  on 
the  basis  of  the  factors  in  40  CFR 
131.10(g).  The  commenter  also  stated 
that  the  social  and  economic  impact  of 
the  FC  designations  would  be  severe  in 
Phoenix,  noting  that  some  of  the 
Phoenix  storm  water  outfalls  discharge 
into  the  Salt  River  segment  that  would 
be  reclassified  under  the  proposed  rule. 
•The  commenter  stated  that  the  proposed 
rule  could  have  a  substantial  impact  on 
storm  water  discharges  and 
substantially  increase  costs  to  the  public 
without  any  demonstrated  improvement 
in  public  health.  The  commenter  further 
stated  that  the  upgrading  of  the  Salt 
River  and  other  segments  with  the  FC 
use  could  also  have  a  ripple  effect  that 
would  result  in  more  costly  standards 
for  upstream  ephemeral  segments, 
noting  that  Arizona  water  quality 
standards  appear  to  require  that 
designated  uses  for  upstream  segments 
shall  not  cause  a  violation  of  water 
quality  standards  in  downstream 
segments,  and  that  economic  impact  of 
the  proposed  FC  use  could  spread 


upstream  to  ephemeral  waters  that 
clearly  do  not  warrant  the  FC  use. 

The  comments  regarding  the 
appropriateness  of  criteria  that  will  now 
apply  to  these  waterbodies  appear  to 
indicate  that  commenters  have 
misunderstood  EPA's  action.  The  State 
has  itself  adopted  criteria  that  it  believes 
are  appropriate  for  providing  protection 
of  persons  consiuning  fish  from  many 
State  waters.  EPA  is  not  second- 
guessing  this  determination  by  the  State. 
EPA  also  disagrees  that  it  was  under  a 
duty  to  evaluate  the  attainability  of  the 
fish  consumption  use  taking  into 
account  the  factors  in  40  CFR  131.10(g). 
Again,  under  EPA  regulations.  States 
have  the  opportunity  and  responsibility 
for  conducting  UAAs  to  demonstrate 
that  uses  consistent  with  the  goals  of  the 
CWA  are  not  attainable.  The  State  had 
failed  to  do  so  here.  EPA  therefore  was 
within  its  authority  to  determine  that 
the  use  designations  needed  to  be 
revised  to  be  consistent  with  the  goals 
in  CWA  section  101(a)(2).  The  State 
remains  free  to  determine,  based  on 
local  environmental  conditions  or  the 
costs  that  it  determines  could  be 
associated  with  the  revised  use 

designations,  to  downgrade  use        

designations  in  accordance  with  40  CFR 
131.10(g).  No  commenters  provided 
information  during  the  public  comment 
period  indicating  that,  in  fact,  the 
revised  use  designations  were  not 
attainable  according  to  the  criteria 
contained  in  section  131.10(g). 

Another  commenter  also  questioned 
whether  the  segment  of  the  Salt  River 
from  the  I-IO  bridge  to  the  23rd  Avenue 
WWTP  discharge  should  be  designated 
as  having  the  fish  consumption  use.  The 
commenter  stated  that,  if  EPA's 
rationale  for  promulgating  the  fish 
consumption  use  is  simply  because  the 
stream  segment  had  been  designated  by 
Arizona  as  having  the  "aquatic  and 
wildlife  (warm  water  fishery)"  use,  then 
the  process  and  rationale  for  designating 
the  segment  is  suspect  and  should  be 
reviewed. 

Another  commenter  stated  that  the 
fish  consumption  designated  use  should 
not  be  presumptively  appUed  to  all 
water  bodies,  and  should  be  applied 
only  when  it  is  shown  that  fishing  is  a 
legal,  continuous,  and  widespread  use 
of  a  particular  water  body.  The 
commenter  objected  to  allowing  the 
addition  of  designated  uses  to  a  stream 
segment  without  the  requirement  to 
ratdie  any  particular  showing  while  the 
removal  of  a  use  may  take  place  only 
after  a  comprehensive  use  attainability 
analysis  which  is  often  beyond  the 
financial  or  technical  capability  of  the 
individuals  most  directly  affected  by  the 
inappropriately  designated  use. 


Another  commenter  sought . 
clarification  that  EPA's  designation  of 
the  fish  consumption  use  would  be 
limited  to  water  bodies  which  are 
waters  of  the  United  States. 

As  explained  previously,  EPA 
believes  that  it  was  appropriate  and 
consistent  with  the  requirements  and 
goals  of  the  CWA  to  promulgate  fish 
consumption  use  designations  where 
the  State  has  designated  the  waters  as 
supporting  aquatic  life.  EPA  disagrees 
that  the  CWA  places  a  burden  on  EPA 
or  States  to  demonstrate  legal, 
widespread  and  continuous  use  of  a 
waterbody  before  adopting  a  FC  use 
designation.  No  such  restriction  is 
evident  in  the  language  or  legislative 
history  of  the  CWA.  To  support  a 
particular  use  designation,  it  is 
sufficient  that  such  a  use  be  attainable 
in  the  waterbody.  Regarding  the  use 
designation  for  the  Sah  River  from  the 
I-IO  bridge  to  the  23rd  Avenue  WWTP 
discharge,  that  segment  is  not  addressed 
by  today's  rule  since  the  State  adopted 
the  FC  use  for  this  waterbody.  See,  R- 
18-11-101,  and  Appendix  B  of  Title  18, 
Chapter  11,  Article  1,  of  Arizona 
Administrative  Rules  and  Regulations, 
as  filed  on  April  24, 1996. 

The  one  commenter  is  correct  that  the 
revised  use  designations  only  apply  to 
waters  that  meet  the  definition  of  waters 
of  the  United  States. 

2.  Water  Quality  Criteria  Protective  of 
Wildlife  for  Mercury 

Arizona  has  established  niuneric 
criteria  for  mercury  for  "aquatic  and 
wildlife",  "fish  consumption", 
"domestic  water  source"  and  other  uses 
designated  for  its  waters.  See,  Appendix 
A  of  Title  18,  Chapter  11,  Article  1,  of 
Arizona  Administrative  Rules  and 
Regulations.  As  part  of  its  consultation 
witii  EPA  regarding  Arizona's  water 
quality  standards  pursuant  to  section  7 
of  the  Endangered  Species  Act.  the  U.S 
Fish  and  Wildlife  Service  (FWS) 
determined  that  Arizona's  mercury 
criteria  for  protection  of  aquatic  and 
Md Id  life  uses  were  developed  without 
consideration  of  bioaccumulative  effects 
for  predatory  wildlife,  and  the  FWS 
identified  the  adoption  of  mercury 
criteria  protective  of  wildlife  as  a  means 
to  remove  jeopardy  to  endangered  and 
threatened  species  in  the  context  of  the 
Endangered  Species  Act. 

Based  upon  FWS's  determinations, 
EPA,  Region  9,  in  April  1994 
disapproved  Arizona's  lack  of  water 
quality  criteria  protective  of  wildlife  for 
mercury. 

While  the  FWS  identified  the 
adoption  of  a  mercury  criterion 
protective  of  wildlife  as  a  reasonable 
and  prudent  alternative  to  avoid 


jeopardizing  endangered  and  threatened 
wildlife  species,  further  diacusaons 
between  EPA,  ADEQ,  Arizona  Game  and 
Fish  Department,  and  the  FWS  led  to 
the  development  of  an  ahemative 
program  to  address  the  problem  of 
merciuy's  impacts  on  endangered  and 
threatened  species.  "Vha  Service 
indicated  its  overall  approval  of  this 
approach  to  dealing  with  the  problem  of 
mercury  as  it  relates  to  the  protection  of 
wildlifiB  and,  on  January  17, 1996, 
revised  its  determination  whicii  initially 
identified  adoption  of  a  mercury 
criterion  as  a  reasonable  and  prudent 
alternative  for  removing  jeopardy  to 
endangered  species.  Accordingly,  in 
January  1996,  EPA  proposed  section 
131.31(f)  to  address  the  deficiency  in 
the  State's  standards  related  to 
mercury's  effect  on  wildlife,  and 
solicited  comment  upon  EPA's  intent  to 
implement  a  monitoring  and  source 
identification  program  to  assist  EPA  in 
implementing  Arizona's  narrative 
toxicity  criteria. 

ADu}  has  ccmtinued  to  participate, 
with  EPA,  Region  9.  and  the  U.S.  Fish 
and  WildlifiB  Service,  in  the 
development  of  an  interim  program  to 
protect  predatory  vdldlife  from  mercury 
until  appropriate  numeric  criteria  can 
be  developed.  The  program  developed 
by  the  agencies  is  described  in  "Arizona 
Priority  Pollutant  Sampling  I»rogram, 
ADEQ/AGFD/USFWS/USEPA 
Cooperative  Program",  March  29, 1996. 
Under  that  program,  ADEQ,  in 
cooperation  with  the  Arizona  Game  and 
Fish  Department,  the  U.S.  Fish  and 
Wildlife  Service,  and  EPA  will  conduct 
a  tissue  monitoring  program  to  assess 
the  magnitude  and  extent  of  mercury 
bioaccumulation  in  the  prey  base  of  the 
bald  eagle  and  other  fish-eating  birds  in 
Arizona.  This  monitoring  program 
identifies  further  actions  related  to 
sampling,  source  identification,  and 
remedy  selection  which  the  agencies 
vidll  undertake  if  mercury  levels  in  fish 
are  foiuid  above  a  specified  action  level. 

EPA  received  comment  upon  its 
proposal  to  adopt  section  131.31(f)  and 
upon  the  monitoring  and  source 
identification  program  identified  in  the 
Federal  Register  notice.  A  commenter 
stated  that,  even  with  the 
implementation  procedures  proposed  by 
EPA,  Arizona's  narrative  toxicity  criteria 
would  not  protect  against  food  chain 
acomiulation  in  birds  and  other  fish- 
eating  species.  The  commenter 
contended  that  there  was  no  deadline 
for  completion  of  the  monitoring  and 
stated  that  there  is  no  need  to  wait  for 
further  fish  tissue  monitoring  because 
recent  tests  in  certain  lakes  have  found 
mercury  levels  exceeding  the  0.1  mg/kg 
level  identified  under  the  proposed 
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iiiunitoniiK  ()n>graiii  iis  the  tn^x*"'  f*"' 
furthur  (.t)ntn>l  affort.s.  Tlitt  (.ununeiittir 
also  nolml  (hdl  a  inen.iirv  irilHrioo  to 
prntm.t  aKain.nt  fixxl  (ham  tit  i  tiiniilation 
has  b*wn  eslabliiihml  for  tho  (ir«Mt  Uikus. 
tMui  that  a  Himilar  critHnoii  (.oiiUi  h*t 
d«v«loped  for  Arizona   The  <:onim«ntor 
staled  that  th«  Arizona  iTitHnoii  iinghl 
(hff«r  if  there  wunt  «vuittii<:t«  that 
nmn.ury  uptake  ratan  nmon^  Arizona 
fishes  am  marke<ilv  different  than 
ainnnK  (>r»al  l.akes  Tishes,  hut  that  KFA 
has  offered  no  evidence  to  suKxest  this 
IS  so 

KPA  s  long  tenn  xoal  is  the  adoption 
of  a  men  ury  (  rilenon  for  wildlife 
However,  dwipite  the  (laiiiis  by  the 
lomnienter.  the  data  currently  are  not 
available  to  derive  a  riien:ury  <  riteruMt 
for  wildlife  in  Arizona  usin({  the 
muthtKioioKy  develo^xHi  for  the  (>n>at 
l.akes   A  deliiileii  discussion  of  the  data 
tieedml  lo  develop  a  criterion  is 
discussail  (mIow   In  lieu  of  a  numeric 
iTitanon.  KPA  believes  thai  the 
approach  of  usin^  Arizona's  narrative 
(Jitenon  in  R18-11    KJfl  for  toxicity  in 
coinbiiMlion  with  the  implementation  of 
the  tissue  monitonng  program  will 
satisfy  the  requirements  of  the  CWA  to 
provide  pmtMiion  of  deAi^nated  us«9, 
including  wildlife  protection  and 
propaualiun 

With  reffard  to  the  commenter's 
^neral  point  rexardinK  the  necessity  of 
having  numeric  (jiteha  in  order  lo  in««t( 
the  requirements  of  the  (IWA.  it  should 
be  emphasizeil  thai  the  abtience  of  a 
numeric  (j*ilehon  for  a  spec:ific 
pollutant  is  not  unusual   FTA  has  not 
publishe<i  criteria  guidance  for  the 
protection  of  aquatic  life  for  all 
pollutants.  To  ac«:ou:it  for  this 
unavoidable  absence  of  numeric  critena 
for  all  pollutants.  Slates  include 
narrative  criteria  as  part  of  their 
standards  Narrative  criteria  are 
intended  to  cover  all  pollutants  and 
endpoints  for  whitJi  the  state  has  not 
adopted  numeric  criteria  The  role  of 
narrative  criteria  in  the  (IWAs 
regulatory  program  is  evident  in  WA's 
permitting  regulations  which  include 
explicit  provisions  requiring  [wnnit 
limits  to  Hiisiire  narrative  criteria  are  not 
fxcet)ded   40  CFR  12:i.44(d)(  l)(vi) 

In  addition,  the  commonter  was 
(  oncenied  that  there  was  no  deadline 
for  completion  of  the  tissue  monitoring 
prt^ram   Mowuvur,  s<impling  will 
commence  in  the  spring  of  1W6  and 
(ontinue  through  the  year  20<M)  Th«! 
FWS  biological  opinion,  and  the  KWS's 
revisetl  detomiination  rwgartling 
reasonable  ami  prudent  alteniatives,  nn: 
included  in  the  administrative  record 
for  this  nil»;making 

Ihn  purpose  of  the  tissue  monitoring 
program  is  to  provide  information  that 


ijin  lie  us»t(j  to  a.ssist  in  evaluating  the 
magnitude  of  men:ury  contamination  of 
wildlife  in  Arizona  The  monitoring 
program  was  developed  in  (x>nsultation 
with  th.f  FWS,  ADEQ.  and  Anrona 
(^me  and  Fish  Department.  EPA 
believes  the  sampling  program  is  a 
reasonable  first  step  for  identifying 
those  areas  in  the  State  where  problems 
may  exist  and  for  designing  control 
strategies  that  will  help  remediate  such 
problems  to  benefit  wildlife  protection 
in  Arizona.  The  program  will  assist  EPA 
in  detennining  whether  contaminated 
fish  species  are  isolated  cases  due  to 
particular  sources  of  pollution  (in  which 
(.a.se  development  of  permit  limits  for  a 
particular  discharger  besed  on  the 
State's  existing  narrative  criterion  may 
be  the  best  means  of  remedying  the 
problem)  or  whether  they  are  indicative 
of  a  larger  State-wide  problem  which 
needs  to  be  addressed  (potentially  based 
on  state-wide  numeric  criteria,  when 
development  of  such  criteria  are 
technically  feasible).  If  during  the  tissue 
monitonng  it  is  determined  that  the 
mercury  tissue  levels  are  consistently 
found  above  the  action  level  of  0.1  mg/ 
kg  in  the  prey  base  of  bald  eagle  or 
Yuma  clapper  rail,  then  steps  will  be 
taken  to  identify  the  sources  of  the 
contamination  and  idwitify  possible 
correciive  measures. 

EPA  is  coiMxmed  with  the  elevated 
men:ury  levels  at  the  waterbodies 
identified  by  the  commenter.  While 
neither  of  the  two  lakes  specifically 
«:ite<l  by  the  commenter  were  identified 
by  F'WS  as  priority  waler  bodies  for 
sampling  for  mercury  for  threatened  and 
endangered  species.  EPA  is  seeking  to 
identify  the  sources  contributing  to  the 
men:ury  levels  detected  in  the  two  lakes 
and  corre<.-tive  measures  for  tham- 
Hie  commenter  is  correct  that  a 
methodology  for  deriving  wildlife 
critena  and  a  mercury  criterion  for 
wildlife  were  recently  established  in  the 
(ireat  I^kes  Water  Quality  Initiative 
("C>I.l").  It  IS  important  to  note  that  the 
(il.l  wildlife  methodology  and  criteria 
were  developed  over  several  years  with 
input  from  two  national  conferences 
and  several  consultations  with  EPA's 
St.i()nce  Advisory  Board  along  with  over 
.StMM)  public  comments  on  the  proposed 
(il.l.  In  addition  to  the  large  effort 
undertaken  to  develop  the  methodology 
and  (:rit»!ria.  FPA  staled  very  clearly  in 
the  Supplementary  Information 
[)o<:ument  to  the  GIJ  that: 

KVA  would  like  to  re«mphasize  that  the 
provisions  in  the  proposed  and  final 
(iiii<t.in(  >■  dr«>  Hxpresslv  applicable  only  to  the 
waliTs  of  the  (ireat  Lakes  System  •    •    • 
Stiitci  or  Trilies  with  waters  outside  the  (ireat 
l^kps  Sysli-nis.  in  whole  or  in  pan,  are 
pncoiirag'Ml  to  implement  any  of  the 


Guidanop  methodologies  or  procedures  that 
are  irientifically  and  technically  appropriate 
for  their  situations.  Supplementary 
Information  Document,  p.  82. 

EPA  believes  the  methodology  used  in 
the  GLl  for  deriving  a  mercury  wildlife 
criteria  may  be  appropriate  for  use  in 
Arizona  with  some  modifications  based 
on  the  specific  conditions  in  Arizona. 
This  does  not  mean,  however,  that  a 
criterion  can  simply  be  developed  using 
the  data  from  the  Great  Lakes.  In 
addition,  the  commenter  implies  that 
the  only  question  which  needs  to  be 
considered  when  applying  the  GLI 
methodology  is  whether  the  mercury 
uptake  rates  among  Arirona  fishes  are 
markedly  different  than  among  Great 
Lakes  fishes.  In  fact,  the 
bioaccumulatjon  potential  is  only  one 
component  that  goes  into  the  derivation 
of  wildlife  criteria. 

ADEQ  reviewed  the  GLI  methodology 
for  deriving  wildlife  criteria  to  evaluate 
its  applicability  to  Arizona  and 
submitted  their  comments  to  EPA  on 
May  12,  1995.  which  are  part  of  the 
administrative  record.  EPA  agrees  with 
ADEQ  that  ecological  conditions  differ 
in  Arizona  from  the  Great  Lakes  region. 
Therefore  direct  application  of  the  GU 
methodology  without  modification  is 
probably  not  appropriate.  Development 
of  a  wildlife  criterion  to  protect  wildlife 
from  mercury  in  Arizona  will  likely 
require  the  completion  of  tasks 
analogous  to  those  undertaken  by  EPA 
in  the  GLI.  This  effort  is  necessary 
because  several  components  within  the 
wildlife  methodology  are  specific  to  the 
type  of  aquatic  ecosystem  and 
associated  wildlife  species.  It  would  not 
be  scientifically  defensible  to  directly 
adopt  the  mercury  wildlife  criterion  for 
the  Great  Lakes  in  the  regulation  of 
Arizona  ecosystems  without  further 
analyses  to  support  such  a  decision. 
Issues  that  will  require  further  data 
evaluation  and  analyses  include:  (1)  The 
establishment  of  representative  wildlife 
species  for  aquatic  ecosystems  in 
Arizona,  including  a  determination  of 
their  water  and  food  intake  rates  and  the 
prey  that  comprises  their  diets;  (2)  a 
determination  of  appropriate  mercury 
toxicity  thresholds  for  the  representative 
wildlife  species  identified  for  Arizona 
ecosystems;  and  (3)  the  establishment  of 
mercury  bioaccumulation  factors 
appropriate  for  Arizona  ecosystems  and 
their  associated  food  chains. 

The  technical  analyses  needed  to 
establish  the  representative  species  (and 
their  associated  attributes)  and 
appropriate  mercury  bioaccumulation 
factors  will  likely  require  the  largest 
effort  because  these  items  are  most 
closely  associated  with  the  site-specific 
nature  of  wildlife  criteria.  In  addition  to 


the  data  evaluation  and  analyses,  peer 
review  would  be  appropriate  for  any 
wildlife  methodology  and  associated 
criteria  developed  in  Arizona  given  the 
numerous  technical  and  scientific  issues 
involved  in  developing  such  a 
methodology. 

In  summary,  while  EPA  believes  the 
development  of  a  wildlife  criterion  for 
mercury  may  be  possible,  with  some 
modifications,  using  the  methodology 
developed  in  the  GU,  the  data  to 
support  the  development  of  such  a 
criterion  are  not  currently  available. 
Therefore,  until  this  information  is 
collected,  EPA  believes  the  approach  of 
relying  on  the  narrative  criterion 
combined  with  the  tissue  monitoring 
program  will  provide  protection  of 
wildlife  in  a  manner  consistent  with  the 
requirements  of  the  Endangered  Species 
Act  and  Clean  Water  Act. 

EPA  is  continuing  to  evaluate  the 
comments  upon  the  substance  of  the 
monitoring  program,  for  the  purpose  of 
determining  whether  modifications  to 
the  program  are  warranted. 

Another  commenter  indicated  that 
EPA's  disapproval  of  Arizona's  lack  of 
water  quality  criteria  protective  of 
wildlife  for  mercury  should  have  been 
limited  to  the  need  for  a  mercury 
criterion  applicable  to  only  those 
surface  waters  where  affected 
endangered  species  are  likely  to  be 
adversely  impacted. 

EPA's  disapproval  action  was  based 
upon  the  biological  opinion  issued  by 
the  FWS,  which  found  that  the  State's 
existing  criteria  for  mercury  failed  to 
consider  the  effects  of  bioaccumulation 
of  pollutants  on  wildlife.  Because 
bioaccumulative  effects  may  extend 
beyond  threatened  and  endangered 
species  to  other  species  of  wildlife, 
EPA's  disapproval  appropriately 
extended  to  Arizona's  waters  generally. 

D.  Summary  of  ProTisions  in  Proposal 
Not  Included  in  Final  Rule 

1 .  Mining  Exclusion 

In  September  1993,  EPA,  Region  9, 
disapproved  the  exclusion  related  to 
mining  contained  in  the  State's 
standards  at  Arizona  Administrative 
Rules  and  Regulations,  R18-11-103.2. 
That  exclusion  provided  that  Arizona's 
standards  did  not  apply  to  certain 
impoundments  and  associated  ditches 
and  conveyances  used  in -the  extraction, 
beneficiation  and  processing  of  metallic 
ores.  ^ 

In  EPA's  January  1996  Federal 
Register  notice  of  proposed  rulemaking, 
EPA  sought  comment  on  a  proposed 
Federal  rule  that  would  adopt  standards 
for  any  waters  of  the  United  States  not 
governed  by  State  standards  due  to  R18- 


11-103.2.  as  that  State  rule  then  existed. 
In  the  preamble  to  the  proposed  Federal 
rule,  EPA  also  solicited  comment 
regarding  revisions  to  R18-1 1-102  that 
the  State  had  proposed  in  December 

1995  regarding  the  applicability  of  its 
standards  to  impoimdments  and 
associated  ditches  and  conveyances 
used  in  the  extraction,  beneficiation  and 
processing  of  metallic  ores. 

In  April  1996  Arizona  repealed  Rl8- 
11-103  in  its  entirety  and  revised  R18- 
11-102  by,  among  other  things,  adding 
provisions  related  to  the  applicability  of 
the  State's  standards-to  mining-related 
impoundments.  Rl  8-1 1-102  as 
promulgated  differe  in  certain  respects 
bom  the  proposed  revision  upon  which 
EPA  sou^t  comment  in  its  January 

1996  Federal  Register  notice. 

EPA  has  determined  that  Arizona's 
repeal  of  R18-11  103.2,  and  Arizona's 
adoption  of  revisions  to  Rl 8-1 1-102 
reg£urding  the  applicability  of  the  State's 
standards  to  certain  impoundments  and 
associated  ditches  and  conveyances,  are 
consistent  with  the  CWA,  and  that  a 
Federal  rule  with  respect  to  such 
impoundments  and  associated  ditches 
and  conveyances  is  not  therefore  needed 
to  meet  the  CWA's  requirements.  EPA 
beUeves  that  the  State's  revision  to  R18- 
11-103.2  adequately  addresses  EPA's 
concerns  because  it  excludes  from 
standards  only  those  waters  that  are  not 
waters  of  the  United  States. 
Accordingly,  EPA  is  not  promulgating 
the  provision  which  it  proposed 
regarding  mining-related 
impoundments,  and  comments 
opposing  the  adoption  of  the  proposed 
Federal  rule  are  moot. 

Other  commenters  objected  to  mining- 
related  exclusions  under  consideration 
in  Arizona's  rulemaking  or  encouraged 
adoption  of  a  Federal  rule  in  order  to 
clarify  the  applicability  of  water  quality 
standards  to  mining-related  activities. 
One  commenter  supported  the 
application  of  water  quality  standards  to 
surface  water  bodies  that  have  been 
converted  into  mining  impoundments. 
The  conunenter  also  indicated  that 
EPA's  rule  should  address  the  extent  to 
which  water  quality  standards  are 
applicable  in  cases  involving  stream 
diversions  and  the  placement  of  mining 
wastes  in  dammed  creek  beds  or  valleys. 
The  commenter  indicated  its  support  for 
broadening  the  protections  associated 
with  water  quality  standards  to  cover 
impoundments  built  in  the  drainages  of 
diverted  water  bodies.  Another 
commenter  suggested  that  imcertainty 
would  bo  created  if  Arizona  adopted  the 
mining-related  revisions  then  under 
consideration.  The  commenter  noted 
that  it  would  be  difficult  for  persons  to 
determine  whether  the  particular 


conditions  for  exempting  water  bodies 
under  Arizona's  proposal  had  been  met. 
The  commenter  suggested  that  accuracy 
and  simplicity  might  be  better  served  by 
deleting  the  State's  mining 
impoundment  exemption.  EPA 
considered  these  comments  prior  to 
detennining  that  Arizona's  final 
rulemaking  mth  respect  to  mining 
impoimdments  is  consistent  with  the 
CWA  and  that  a  Federal  rule  is 
unneeded. 

Under  section  303  of  the  CWA,  States 
must  adofA.  standards  for  all  waters  of 
the  United  States  within  the  State.  See, 
Kentucky  v.  Train,  9  ERC 1280, 1281 
(E.D.  Ky.  1976J.  States,  however,  need 
not  adopt  standards  for  any  water  body 
which  is  not  a  wato-  of  the  United 
States.  EPA  has  defined  waters  of  the 
United  States  to  include,  among  other 
watere,  rivers  and  streams  the  use, 
degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate 
commerce;  impoundments  of  such 
waters  are  also  watera  of  the  United 
States.  See,  40  CFR  122.2  and  40  CFR 
230.3(s).  Accordingly,  EPA's 
disapproval  was  baised  on  the  premise 
that  Arizona  must  adopt  standards 
govemiog  mining  impouindments  which 
are  waters  of  the  United  States.  In  the 
view  of  EPA,  Region  9,  the  State's 
revised  mining  language  accords  with 
the  CWA  because  only  impoundments 
that  are  not  waters  of  the  United  States 
will  not  be  subject  to  standards.  EPA 
agrees  that  additional  guidance 
addressing  the  extent  to  which  water 
quality  standards  are  applicable  in  cases 
noted  by  the  commenters  is  desirable. 

2.  Practical  Quantitation  Limits 

At  the  time  of  EPA's  actions 
disapproving  portions  of  Arizona's 
water  quality  standards,  Arizona  had 
prescribed  practical  quantitation  limits 
(PQLs)  in  the  regulations  establishing  its 
water  quality  standards.  See,  R18-11- 
120,  and  Appendix  C  of  Title  18, 
Chapter  11,  Article  1,  of  Arizona 
Administrative  Rules  and  Regulations 
(1992).  Under  Arizona's  regulations, 
"practical  quantitation  limit  means  the 
lowest  level  of  quantitative 
measurement  that  can  be  reliably 
achieved  during  routine  laboratory 
operations."  R18-11-101.37.  In 
September  1993.  EPA,  Region  9, 
disapproved  Arizona's  inclusion  of  the 
PQLs  in  its  regulations.  EPA,  Region  9, 
stated  that,  in  order  for  the  standards  to 
be  approvable  under  CWA  section 
303(c),  they  must  protect  the  designated 
uses  and  must  not  be  compromised  by 
constraints  related  to  analytical 
methods.  EPA,  Region  9,  further  stated 
that  Arizona  may  choose  to  include  the 
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PQLs  in  a  policy  or  guidance  document 
separate  from  the  standards  regulations. 

In  December  1995.  ADEQ  proposed 
deleting  the  PQLs  pre«:ribed  in 
Appendix  C  from  its  regulations  and 
adopting  the  PQLs  in  a  guidance 
document.  See.  1  Ariz.  Admin.  Reg. 
2811  (Dec.  29,  1995).  proposed  R18-11- 
120. 

In  its  January  1996  action.  EPA 
proposed  to  adopt  a  Federal  rule  that 
would  provide  that  Appendix  C  of 
Arizona's  regulations  would  not  be 
water  quality  standards  for  the  purposes 

of  the  CWA. 

In  its  April  1996  rulemaking,  Arizona 
deleted  Appendix  C  from  its 
regulations.  Accordingly.  EPA  is  not 
promulgating  a  rule  addressing  this 
i.ssue. 

J  Implementation  Policies 

In  September  1993.  EPA  disapproved 
the  lack  of  implementation  procedures 
for  Arizona's  narrative  nutrient  criteria. 
Arizona's  narrative  nutrient  criteria 
provides  that  navigable  waters  shall  be 
fr«e  from  pollutants  in  amounts  or 
combinations  that  cause  the  growth  of 
algae  or  aquatic  plants  that  inhibit  or 
prohibit  the  habitation,  growth  or 
propagation  of  other  aquatic  life  or  that 
impair  recreational  uses.  See.  R18— 11- 
108.A.6.  At  the  time  of  the  disapproval. 
Arizona  had  not  adopted  an 
implementation  process  for  its  narrative 
criteria. 

Also  in  September  1993.  EPA,  Region 
9.  disapproved  the  lack  of 
implementation  procedures  for 
Arizona's  narrative  toxicity  criterion. 
Arizona's  narrative  toxicity  criterion 
provides  that  navigable  waters  shall  be 
free  from  pollutants  in  amounts  or 
combmations  that  are  toxic  to  humans, 
animals,  plants  and  other  organisms. 
See,  R18-1 1-108.A.5.  At  the  time  of  the 
disapproval,  Arizona  had  not  adopted 
implementation  procedures  for  toxicity. 

In  its  January  1996  proposal.  EPA 
proposed  to  adopt  a  Federal  rule  to 
addJress  these  deficiencies  in  the  State's 
standard.s.  Proposed  40  CFR  131.31(e). 
In  its  January  1996  proposal.  EPA  also 
solicited  comment  regarding  the 
Region's  use  of  two  policies  to  guide  the 
Region's  implementation  of  the  subject 
narrative  criteria:  "EPA,  Region  9, 
Policy  for  the  Implementation  of 
Arizona's  Narrative  Nutrient  Criteria" 
and  "EPA.  Region  9.  Policy  on  Using 
Biomonitoring  to  Implement  Arizona's 
Narrative  Toxicity  Criterion".  As  noted 
in  EPAs  January  1996  Federal  Register 
notice.  EPA  does  not  believe  that  it  is 
necessary  that  the  State  itself  adopt 
regulatory  provisions  addressing  these 
implementation  issues.  EPA  explauied 
in  the  Federal  Renter  notice  that  .such 


policies  and  procedures  may  Be 
contained  either  in  water  quality 
standards  regulations  themselves,  or 
may  be  included  in  a  standards 
submission  as  policy  or  guidance 
documents.  EPA  also  stated  in  its 
January  1996  preamble  that,  should  the 
State  adopt  acceptable  poUdes  and 
procedures  prior  to  promulgation  of  a 
final  rule  by  EPA,  the  Afiency  would  not 
include  the  subiect  regulatory 
provisions  in  the  final  rule. 

In  January  1996,  Arizona  adopted  a 
policy  for  the  implementation  of  the 
State's  narrative  criteria  for  nutrients. 
ADEQ,  Water  Quality  Assessment  Unit. 
"Implementation  Guidelines  for  the 
Narrative  Nutrient  Standard".  In  April 
1996.  Arizona  adopted  a  policy  for  the 
implementation  of  the  State's  narrative 
criteria  for  toxicity.  ADEQ.  "Interim 
Whole  Effluent  Toxicity  Implementation 
Guidelines  for  Arizona". 

After  reviewing  the  State-adopted 
implementation  policies  and  the 
comments  received  in  response  to  the 
January  1996  Federal  Re|^ster  notice, 
EPA.  Region  9.  approved  the  policies 
adopted  by  the  State.  With  respect  to 
EPA's  prior  disapproval  of  Arizona's 
standards  due  to  the  lack  of 
implementation  policies  related  to 
narrative  criteria  for  nutrients  and 
toxicity,  EPA  has  determined  that 
Arizona's  water  quality  standards,  as 
supplemented  by  the  State's  newly 
adopted  implementation  plans,  are 
consistent  with  the  CWA  and  that  no 
new  Federal  water  quality  standard  is 
necessary  to  meet  the  CWA's 
requirements.  Accordingly,  EPA  is  not 
promulgating  proposed  40  CFR 
131.31(e). 

EPA  received  comments  regarding  its 
implementation  policies  in  response  to 
the  January  1996  Federal  Register 
notice.  Because  EPA  has  approved 
Arizona's  implementation  policies,  and 
therefore  not  promulgated  a  final  rule 
related  to  these  policies,  those 
comments  are  no  longer  relevant  to  this 
rulemaking  action.  However,  those 
comments  regarding  EPA's  policies  that 
are  material  to  EPA's  decision  to 
approve  Arizona's  policies  have  been 
considered  by  the  Agency  in  its 
approval  action  and  responses  to  those 
comments  have  been  prepared  and  are 
part  of  the  record  supporting  EPA's 
approval  of  Arizona's  narrative  toxicity 
and  narrative  nutrient  standards 
implementation  policies.  A  number  of 
comments  having  to  do  with  the 
appropriateness  of  adopting  Federal 
implementation  policies,  or  the 
necessity  of  having  State  policies,  are 
moot  since  the  State  has  now  adopted 
its  own  implementation  policies.  Other 
comments  received  were  specific  to 


EPA's  own  toxicity  policy  for  Arizona 
("EPA,  Region  9.  Policy  on  Using 
Biomonitoring  to  Implement  Arizona's 
Narrative  Toxicity  Criterion").  These 
comments  addreued  the  purpose  and 
function  of  toxicity  requirements  in 
permits.  Since  Arizona's  toxicity  policy 
does  not  address  how  the  narrative 
toxicity  standard  %vill  be  implemented 
in  permits,  these  comments  have  not 
been  responded  to  in  EPA's  action 
approving  the  Arizona  toxicity  policy. 
EPA  will  take  these  comments  into 
account  as  we  further  refine  the 
implementation  of  toxicity  narrative 
standards  in  National  Pollutant 
Discharge  Elimination  Sjrstem  permits 
in  Arizona. 

E.  End— geied  Speciee  Act 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  (16  U.S.C.  1656 
et  seq.).  Federal  agencies  must  assure 
that  their  actions  are  unlikely  to 
jeopardize  the  continued  existence  of 
listed  threatened  or  endangered  species 
or  adversely  affect  designated  critical 
habitat  of  such  species.  Today's  action 
adds  the  fish  consumption  use  to 
various  waters  which  previously  did  not 
have  the  protections  afforded  by  that 
designation.'  and  establishes  that  a 
monitoring  program  will  be  undertaken 
to  implement  the  State's  narrative  water 
quality  criteria  with  respect  to  the 
effects  of  mercury  on  wildlife. 

EPA  has  completed  section  7 
consultation  with  the  FWS  regarding 
this  action. 

F.  Executive  Order  12S66 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  §n  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
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President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  this 
final  rule  would  be  significantly  less 
than  $100  million  and  would  meet  none 
of  the  other  criteria  specified  in  the 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866.  and  is  therefore 
not  subject  to  OMB  review. 

G.  Executive  Order  12875,  Enhancing 
the  Intergovernmental  Partnership 

In  compliance  with  Executive  Order 
12875  EPA  has  involved  state,  local,  and 
tribal  governments  in  the  development 
of  this  rule.  EPA.  Region  9.  consulted 
with  ADEQ  through  conference  calls, 
meetings  and  review  of  draft  and  final 
documents.  EPA  held  a  meeting  on 
December  14. 1995.  in  Phoenix,  AZ, 
with  members  of  the  potentially 
impacted  public  (e.g.,  municipalities, 
industries  and  environmental  groups)  to 
discuss  the  proposed  action.  EPA  held 
a  public  hearing  on  the  proposed  action 
on  February  29.  1996. 

H.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
assess  whether  its  regulations  create  a 
disproportionate  effect  on  small  entities. 
Among  its  provisions,  the  Act  directs 
EPA  to  prepare  and  publish  an  initial 
regulatory  flexibility  analysis  (IRFA)  for 
any  proposed  rule  which  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rulemaking,  small  entities  are 
small  dischargers,  whether  industrial  or 
municipal. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
limited  to  the  designation  of  the  fish 
consumption  use  for  fourteen  waters 
within  Arizona,  and  the  requirement 
that  EPA  or  Arizona  implement  a 
monitoring  program  to  assess  attaiiunent 
of  a  specified  State-adopted  water 
quality  standard.  In  light  of  the  limited 
geographic  scope  of  the  use  designations 
included  in  the  final  rule  adopted  by 
EPA  (i.e.,  fourteen  waterbodies),  the 
Agency  does  not  believe  that  there  will 
be  significant  impacts  associated  with 
this  aspect  of  the  rule.  The  mercury 
monitoring  program,  moreover,  will  be 
carried  out  by  EPA  and  ADEQ,  and  does 
not  itself  impose  any  additional 
obligations  on  small  entities. 


I.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  milUon 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  limited  to 
the  designation  of  the  fish  consumption 
use  for  fourteen  waters  within  Arizona, 
and  the  requirement  that  EPA  or 
Arizona  implement  a  monitoring 
program  to  assess  attainment  of  a  State- 
adopted  water  quality  standard.  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 


).  Paperwork  Reduction  Act 

This  action  requires  no  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act.  and  therefore 
no  information  collection  request  (ICR) 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  in  compliance  with  the 
Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq. 

List  of  Subiects  in  40  CFK  Part  131 

Environmraital  protection.  Water 
pollution  control.  Water  quality 
standards,  Toxic  pollutants. 

Dated:  April  29.  t996. 
Carol  M.  Browner, 
Administratof. 

For  the  reasons  set  out  in  the 
preamble,  part  131  of  title  40  of  the 
Code  of  Federal  Regidations  is  amended 
as  follows: 

PART  131— WATER  QUAUrY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

AitflMrity:  33  U.S.C  1251  et  seq. 
Subpart  D — [Amended] 

2.  Section  131.31  is  amended  by 
adding  paragraphs  (b),  and  (c).  to  read 
as  follows: 

§131.31    Arizona. 

*         •         *         •         * 

(b)  '1  he  following  waters  have,  in 
addition  to  the  uses  designated  by  the 
State,  the  designated  use  of  fish 
consumption  as  defined  in  R18-11-101 
(which  is  available  from  the  Arizona 
Department  of  Environmental  Quality, 
Water  QuaUty  Division,  3033  North 
Central  Ave.,  Phoenix,  AZ  85012): 
COLORADO  MAIN  STEM  RIVER 
BASIN: 

Hualapai  Wash 
MIDDLE  GILA  RIVER  BASIN: 

Agua  Fria  River  (Camelback  Road  to 
Avondale  WWTP) 

Galena  Gulch 

Gila  River  (Felix  Road  to  the  Salt 
River) 

Queen  Creek  (Headwaters  to  the 
Superior  WWTP) 

Queen  Creek  (Below  Potts  Canyon) 
SAN  PEDRO  RIVER  BASIN: 

Copper  Creek 
S.\NTA  CRUZ  RIVER  BASIN: 

Agua  Caliente  Wash 

Nogales  Wash 

Sonoita  Creek  (Above  the  town  of 
Patagonia) 

Tanque  Verde  Creek 

Tinaja  Wash 

Etevidson  Canyon 
UPPER  GILA  RIVER  BASIN 
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Chase  Creek 

(c)  To  implement  the  requirements  of 
Rl8-n-108  A.5  with  respect  to  effects 
of  mercury  on  wildlife.  EPA  (or  the 
State  with  the  approval  of  EPA)  shall 
implement  a  monitoring  program  to 
assess  attairunent  of  the  water  quality 
standard. 

[FR  Doc  96-1 1080  Kiled  5-6-96;  8  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  21 

[Docket  Na  28334;  Amendment  No.  21-73] 

RIN  2120-^FIO 

Amendment  of  ttie  Type  Certification 
Proceduraa  for  CtMvigaa  in  Helicopter 
Type  Deaign  to  Attach  or  Remove 
External  Equipment 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTK3N:  Final  rule. 


UMI 


summary:  This  final  rule  amends  the 
existing  helicopter  noise  certification 
procedures  with  respect  to  certain 
changes  in  type  designs.  The 
applicability  of  the  noise  certification 
procedures  is  amended  to  exclude  those 
changes  in  type  design  that  involve  the 
attachment  or  removal  of  external 
equipment,  floats  and  skis,  and  certain 
airframe  eind  operational  changes  made 
to  accommodate  such  changes  in  type 
design  (acoustical  change  requirements). 
Also  excluded  from  the  applicability  of 
the  acoustical  change  requirements  are 
helicopter  flight  operations  with  doors 
and/or  windows  removed  or  in  an  open 
position.  This  amendment  also  makes 
U.S.  helicopter  noise  certification 
regulations  more  consistent  with  the 
International  Civil  Aviation 
Organization  (ICAO)  standards. 
EFFECTIVE  DATE:  May  7.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  E.  Jones.  Research  and 
Rngineering  Branch  (AEE-110), 
Technology  Division,  Office  of 
Environment  and  Energy,  FAA.  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  20591;  telephone 
(202)  267-8933,  facsimile  (202)  267- 
5.594. 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  this  rulemaking  is  to  amend 
the  applicability  of  the  helicopter  noise 
certification  procedures  to  exclude 
those  changes  in  helicopter  type  design 
that  involve  the  atta<.hment  or  removal 
of  external  equipment,  floats  and  skis, 
and  certain  airframe  and  operational 
changes  made  to  accommodate  such 
changes  in  type  design  (acoustical 
change  requirements)  Also  excluded 
from  the  acoustical  change  requirements 
are  helicopter  flight  operations  with 
doors  and/or  windows  r»!moved  or  in  an 
open  position.  This  amendment  is  based 
on  Notice  of  Proposod  Rulemaking 
(NPRM)  Notice  No.  95-15  (60  FR  4879U. 
September  20,  1995;  Docket  No.  2H334) 
in  which  comtnunfs  were  invited.  No 
comments  were  received  in  the  docket 


in  response  to  the  NPRM.  Accordingly, 
the  final  rule  is  adopted  as  proposed  in 
the  NPRM. 

Background 

Statement  of  the  Problem 

The  certification  procedures  for 
aeronautical  products  and  parts  are 
contained  in  14  CFR  part  21.  Under  part 
21,  an  applicant  for  approval  of  a 
change  to  a  helicopter  type  certificate 
must  show  compliance  with  the  noise 
regulations  in  14  CFR  part  36  (part  36) 
if  the  change  in  type  design  may 
increase  the  noise  level  of  the  helicopter 
(an  acoustical  change).  Section  21.93 
defines  an  "acoustical  change"  and 
classifies  the  aircraft  which  must 
demonstrate  compliance  with  part  36 
following  an  acoustical  change.  Section 
21.93(b)(4)  describes  helicopters 
required  to  demonstrate  compliance 
with  part  36  for  an  acoustical  change, 
and  specifically  excludes  lielicopters 
designated  exclusively  for  "agricultural 
aircraft  operations,"  "dispensing 
firefighting  materials,"  or  "carrying 
external  loads."  The  intent  of  the 
existing  §  21.93(b)(4)  is  to  exclude 
helicopters  designated  exclusively  to 
carry  external  loads  from  the  • 

requirement  to  demonstrate  compliance 
with  part  36. 

This  amendment  addresses  type 
certification  (including  noise 
requirements)  procedures  for  changes  to 
helicopter  type  designs  to  configure 
helicopters  for  carriage  of  external 
equipment.  External  equipment  is 
defined  herein  as  any  instrument, 
mechanism,  part,  apparatus,  or 
accessory  that  is  attached  to  or  extends 
from  the  helicopter  exterior  but  is  not 
used  nor  is  intei^ied  to  be  used  in 
operating  or  controlling  a  helicopter  in 
night  and  its  not  part  of  an  airframe  or 
engine.  Examples  of  external  equipment 
are  spotlights,  cameras,  airborne  signs, 
and  cargo  tanks  and  baskets. 

External  equipment  may  be  attached 
to  a  helicopter  as  a  Class  A  Rotorcraft 
External  Load  Combination  under  14 
CFR  part  133  (part  133)  "Rotorcraft 
External  Load  Operations",  or 
alternatively,  the  external  equipment 
may  be  attached  to  the  helicopter  as  a 
change  in  type  design  under  Subpart  D 
of  part  21.  The  noise  certification 
requirements  do  not  apply  to  any 
helicopter,  regardless  of  airworthiness 
certification  category,  that  is  designated 
exclusively  for  carrying  external  loads 
pursuant  to  part  133.  Section  133.51 
states  that  "|a|  Rotocraft  External-Load 
Operator  Certificate  is  a  current  and 
valid  airworthiness  certificate  for  each 
rotocraft  .   .   .  listed  by  registration 
number  on  a  list  attached  to  the 


certificate,  when  the  rotocraft  is  being 
used  in  operations  conducted  under 
(part  \33\."  However,  when  the  original 
helicopter  noise  certification  rules  were 
adopted  in  part  21,  external  equipment 
was  not  excluded  from  the  acoustical 
change  provisions  of  §  21.93.  Thus, 
except  for  helicoptere  operated  under 
part  133,  the  addition  of  external 
equipment  was,  prior  to  this 
amendment,  subject  to  the  acoustical 
change  provisions  of  §  21.93.  This 
amendment  of  §  21.93  reconciles  the 
procedural  treatment  of  external 
equipment  added  to  helicoptere  with 
the  intent  of  §  21.93(b)(4)  by  expanding 
the  acoustical  change  exception  to 
include  carriage  of  external  equipment. 

History  of  Aircraft  Noise  Certification 
Regulations  Relevant  to  This 
Amendment 

On  November  3, 1969,  the 
Administrator  of  the  FAA  adopted  part 
36  entitled  "Noise  Standards:  Aircraft 
Type  Certification."  That  action 
implemented  the  FAA's  regulatory  noise 
abatement  program  by  prescribing  type 
certification  noise  standards  for 
subsonic  turbojet  powered  airplanes. 
Procedural  changes  were  conciurently 
made  to  part  21,  "Certification 
Procedures  for  Products  and  Parts,"  to 
provide  criteria  and  requirements  for 
demonstrating  compliance  with  the 
specifications  in  part  36  (34  FR  18355. 
November  18, 1969).'  The  noise 
certification  requirements  of  parts  21 
and  36  are  designed  to  promote  the 
incorporation  of  noise  abatement 
technology  into  aircraft  design.  Parts  21 
and  36  have  been  amended  as 
appropriate  to  add  new  aircraft  types  to 
the  certification  requirements  or  change 
the  technical  specifications  as 
necessary.  Subsequently,  helicopter 
noise  certification  requirements  were 
adopted  with  amendment  36-14  to  part 
36  and  amendment  21-61  to  part  21  (53 
FR  3534,  February  5,  1988). 

The  first  amendment  to  part  21 
relevant  to  the  original  aircraft  noise 
certification  regulation  was  amendment 
21-27  (34  FR  18355,  November  10, 
1969).  That  amendment  established  the 
general  requirement  that  an  applicant 
must  demonstrate  compliance  with  the 
applicable  provisions  of  the  part  36 
procedures  prior  to  issuance  of  an 
original,  amended,  or  supplemental  type 
certificate.  The  same  amendment  to  part 
21  included  the  addition  under 
§  21.93(b)  that  specified  an  "acoustical 
change"  as  any  voluntary  change  in  type 
design  of  a  transport  category  or 
turtwjet-powered  airplane  that  may 
increase  the  noise  levels  of  that 
airplane.  Section  21.93  was 
subsequently  amended  in  response  to 


the  promulgation  of  part  36  noise 
standards  for  propeller-driven  airplanes 
(Amdt.  21-42;  40  FR  1029.  January  6, 
1975),  supersonic  airplanes  (Amdt.  21- 
47;  43  FR  28406,  June  29,  1978), 
commuter  category  airplanes  (Amdt. 
21-59;  52  FR  1806,  January  15, 1987), 
and  helicopters  (Admt.  21-61;  53  FR 
3534,  February  5, 1988). 

Section  21.93  has  also  been  amended 
to  exclude  certain  changes  in  aircraft 
type  design  from  the  acoustical  change 
requirements.  The  necessity  for 
excluding  these  changes  in  type  design 
became  apparent  only  after  exi}erience 
was  gained  from  implementation  of  the 
original  noise  certification  regulations 
for  the  aircraft  type  in  question.  For 
turbojet-powered  airplanes,  amendment 
21-56  (47  FR  756,  January  7.  1982) 
excludes  time-limited  engine  and/or 
nacelle  changes,  where  the  change  in 
type  design  specifies  that  the  airplane 
may  not  be  operated  for  a  period  of 
more  than  90  days,  and  amendment  21- 
62  (53  FR  16360,  May  6, 1988)  excludes 
both  gear  down  flight  with  one  or  more 
retractable  landing  gear  down  during 
the  entire  flight  and  spare  engine  and 
nacelle  carriage  external  to  the  skin  of 
the  aircraft.  For  propeller-driven 
commuter  category  and  propeller-driven 
small  airplanes,  amendment  21-63  (53 
FR  47394,  November  22, 1988)  excludes 
"antique"  airplanes  (i.e.,  those  airplanes 
that  have  flight  time  before  January  1, 
1955)  and  land  configurated  aircraft 
reconfigured  with  floats  and  skis. 

Synopsis  of  the  Amendment 

This  amendment  changes  the 
acoustical  change  provisions  of  §  21.93 
to  exclude  helicopters  that  have  been 
modified  by  the  addition  or  removal  of 
external  equipment  mounted  on  the 
helicopter  airframe  or  floats  (rigid  or 
bag)  and  skis.  This  amendment  also 
excludes  certain  changes  in  helicopter 
type  design  from  the  acoustical  change 
requirements  otherwise  applicable  to 
certain  airframe  changes  made  to 
accommodate  the  external  equipment 
and  to  helicopter  flight  operations  with 
doors  and/ or  windows  removed  or  in  an 
open  position.  This  amendment  also 
applies  to  any  operating  limitations 
placed  on,  or  removed  from  the 
helicopter  as  a  consequence  of  the 
addition  or  removal  of  external 
equipment,  floats,  and  skis. 

The  FAA  recognizes  the  utility  aspect 
of  the  helicopter  as  an  aerial  platform  of 
external  equipment.  It  is  a  common 
practice  in  the  helicopter  industry  to 
add  or  remove  external  equipment  as 
mission  requirements  vary.  Although 
external  equipment  may  be  offered  by 
the  original  manufacturer  of  the 
helicopter,  it  is  usually  added  as  an 


after-market  addition  by  individual 
operators  to  meet  specific  mission 
needs.  Given  the  potential  variety  of 
external  equipment,  the  nature  of  the 
external  equipment  is  not  considered 
part  of  the  basic  design  of  a  given 
helicopter  and  does  not  influence  the 
basic  aerodynamic  design  or  the 
incorporation  of  noise  abatement 
technology  into  the  helicopter  design. 
As  stated  in  the  preamble  of  the  final 
rule  (cited  previously)  for  the  original 
helicopter  noise  certification 
rulemaking,  ".  .  .  the  [helicopter]  noise 
standards  apply  [only]  to  internal  load 
configurations." 

This  amendment  is  consistent  with  a 
similar  provision  in  the  applicabiUty 
section  of  the  helicopter  noise 
certification  standard  approve  by  the 
ICAO  under  its  International  Standards 
and  Recommended  Practices: 
Environmental  Protection;  Annex  16, 
Volume  1,  Chapters  8  and  11  (Third 
Edition-July  1993).  This  amendment 
brings  the  acoustical  change  provision 
in  the  U.S.  noise  certification 
regulations  into  closer  harmony  with 
that  used  by  foreign  noise  certification 
authorities. 

The  FAA  has  determined  that  this 
amendment  will  provide  benefits  in  the 
form  of  regulatory  relief  to  the 
helicopter  industry  and  to  individual 
helicopter  operators.  This  amendment 
will  result  in  little  or  no  increase  of 
public  exposure  to  helicopter  noise 
emissions.  Prior  to  this  amendment, 
type  certification  procedures  and  the 
helicopter  regulations  changed  by  this 
amendment  imposed  an  undue  financial 
burden  on  the  helicopter  industry  and 
operators  without  providing  any 
measurable  benefit  to  the  public. 

Details  of  the  amendment  and 
limitations  of  the  amendment  are 
provided  in  the  following  analysis. 

§  21 .93    Ciasaification  of  changes  In  type 
design. 

Part  21  prescribes  that  certain  types  of 
aircraft,  including  helicopters,  must 
demonstrate  compliance  with  the 
applicable  requirements  of  part  36  if  a 
change  in  type  design  results  in  an 
acoustical  change.  Section  21.93 
specifies  an  "acoustical  change  "  as  any 
voluntary  change  in  type  design 
(including  operational  limitations)  that 
may  increase  the  noise  levels  of  an 
aircraft.  This  amendment,  applicable 
only  to  helicopters,  excludes  the 
installation  or  removal  of  external 
equipment  from  being  considered  an 
acoustical  change.  The  amendment 
specifically  excludes  from  the  acoustical 
change  provision  the  addition  or 
removal  of  all  external  equipment  where 
"external  equipment"  means  any 


instrument,  mechanism,  part,  apparatus, 
appurtenance,  or  accessory  (e.g., 
spotlights,  cameras  and  other  optical 
devices,  public  address  systems,  hoists, 
airborne  signs,  tow  baimers,  cargo  tanks 
and  baskets,  emergency  flotation  gear, 
personnel  platforms,  wire  strike  kits, 
crop  spraying  equipment,  scientific 
apparatus  and  their  accessories)  that  is 
not  used  or  intended  to  be  used  in 
operating  or  controlling  an  aircraft  in 
flight,  that  is  attached  to  the  helicopter, 
and  is  not  part  of  an  airframe  or  engine. 
This  amendment  applies  to  changes  in 
the  airframe  made  to: 

(1)  Accommodate  the  addition  or 
removal  of  external  equipment: 

(2)  Facilitate  the  use  of  external 
equipment;  or 

(3)  Facilitate  the  safe  operation  of  the 
helicopter  with  external  equipment 
mounted  on  the  helicopter. 

Examples  of  airframe  changes  that  are 
excepted  include  fairings,  attachment 
hardware,  cavities  constructed  in  the 
airframe  to  accommodate  conformally 
attached  equipment,  and  bubble 
windows.  This  amendment  also 
excludes  from  the  acoustical  change 
provision  external  load  attaching  means, 
the  airworthiness  certification  of  which 
is  specified  in  §§  27.865  and  29.865. 

This  amendment  excludes  the 
addition  or  removal  of  floats  and  skis  on 
helicopters  from  the  acoustical  change 
provision.  This  amendment  makes  it 
clear  that  any  changes  in  the  operating 
limitations  placed  on  the  helicopter  as 
a  consequence  of  the  addition  or 
removal  of  external  equipment,  floats, 
and  skis  is  not  an  acoustical  change. 
Similarly,  it  also  excludes  flight 
operations  conducted  with  one  or  more 
doors  and/or  windows  removed  or  in  an 
open  position. 

The  FAA  has  included  addition  or 
removal  of  floats  and  skis  on  helicopters 
under  this  amendment  in  order  to, 
provide  the  same  provision  for 
helicopters  as  is  currently  provided 
small  propeller  driven  airplanes  and 
propeller  driven  commuter  category 
airplanes  under  §  21.93(b)(3).  The 
acoustical  change  requirements  of 
§  21.93  do  not  require  a  noise 
certification  complianoe  demonstration 
for  such  airplanes  because  the  FAA  did 
not  have  a  rational  basis  to  consider 
such  design  configurations  in  the 
original  rulemaking  that  estabUshed 
noise  certification  requirements  for 
theses  aircraft.  While  the  addition  of 
floats  and  skis  adversely  affects  the 
aerodynamic  performance,  and 
consequently  the  noise  levels,  of  bpth 
small  airplanes  and  helicopters  the 
FAA  lacks  the  acoustical  and 
performance  data  necessary  to  develop 
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noise  certification  r«tjulations  relevant 
to  small  airplanes  and  helicopters  that 
are  reconfigured  by  the  addition  of 
floats  or  skis. 

If  a  noise  compliance  demonstration 
is  otherwise  required  for  compHance 
with  part  36,  the  noise  flight  tost  roust 
be  conducted  without  any  external 
equipment,  floats,  or  skis  mounted  to 
the  helicopter  and  with  doors  and 
windows  mounted  and  closed  (i.e., 
aerodynamically  clean  configuration) 
unless  otherwise  approved  or  required 
by  the  FAA.  In  granting  such  approvals 
or  establishing  such  requirements,  the 
rationale  for  the  FAA's  decision  will  be 
based  on  whether  or  not  the  measured 
helicopter  noise  levels  from  a  proposed 
noise  compliance  demonstration  would 
be  representative  of  a  "clean 
(onfigumd"  helicopter.  For  example, 
assume  a  cavity  was  created  in  the 
fuselage  (as  a  related  airframe  change)  to 
accommodate  a  conformally  (flush) 
fitted  camera.  Under  this  amendment, 
both  the  camera  and  the  cavity  are 
excluded  from  the  acoustical  change 
requirements  of  part  21   However,  in  the 
event  of  any  future  noise  testing  of  that 
helicopter  for  a  change  in  type  design 
unrelated  to  the  camera  and  cavity,  such 
a  noise  lest  without  the  camera  mounted 
and  the  cavity  exposed  would  likely 
lead  to  unrepresentative  noise  levels 
due  to  alternation  of  the  aerodynamic 
performance  of  the  helicopter.  In  this 
example,  during  the  actual  noist!  test  for 
the  unrelated  change  in  type  design,  the 
FAA  would  probably  require  that  the 
flush-mounted  camera  be  inserted  in  its 
associated  fuselage  cavity  or  that  the 
fuselage  cavity  be  covered  in  a  manner 
that  would  return  the  fuselage  to  its 
original  aerodynamic  shape.  Similarly, 
any  analysis  for  the  purpose  of 
demonstrating  a  "non-acoustical 
change"  under  §  21.93  must  assume 
performance  levels  consistent  with  an 
aerodynamically  clean  helicopter 
(relative  to  the  changes  in  type  design 
excluded  under  this  amendment).  That 
is.  a  decrease  in  a  noise  certification 
.  level  eH^ected  by  the  addition  of 
equipment  excluded  under  this 
amendment  may  not  be  used  to 
"mathematically"  offset  an  increase  in 
noise  from  a  change  in  type  design  not 
affected  by  this  amendment.  For 
example,  assuming  the  certification 
basis  for  a  given  helicopter  is  part  36 
Appendix  |,  an  increase  in  the  flyover 
noise  certification  level  caused  by  the 
upgrade  of  a  transmission  may  not  be 
offset  by  the  decrease  in  noise  from  the 
assumed  addition  of  external 
equipment,  floats  or  skis  as  part  of  the 
change  in  type  design  for  the 
transmission. 


The  FAA  also  deletes  by  this 
amendment  the  previous  text  in 
§21.93(b)(4)(i)  and  (ii).  Those 
paragraphs  indicated  examples  of 
design  changes  which  would  be 
considered  acoustical  changes.  Since 
§  21.93(b)  already  makes  it  clear  that 
"any  voluntary  change  in  the  type 
design  of  an  aircraft  that  may  increase 
the  noise  levels  of  the  aircraft  is  an 
'acoustical  change'    ..."  paragraphs 
§21.93(b)(4Ki)  and  (ii)  could  have  been 
erroneously  interepreted  to  indicate  that 
(any)  change  to  a  muffler  (including  a 
change  to  a  quieter  muffler)  is  by 
regulation  an  acoustical  change. 
Paragraphs  (i)  and  (ii)  did  not  represent 
a  regulatory  requirement  and  added 
nothing  toward  the  interpretation  of  the 
acoustical  change  requirements  for 
helicopters.  The  amended  text  addresses 
the  definition  of  external  equipment  and 
the  exclusions  discussed  earlier  in  this 
synopsis. 

The  FAA  has  examined  such  factors 
as  the  utility  aspect  of  the  helicopter 
mission,  the  necessity  for  the  addition 
or  removal  of  external  equipment  to 
meet  mission  needs,  the  relevance  of 
such  equipment  with  regard  to  the 
incorporation  of  noise  abatement 
technology  in  the  design  of  the 
helicopter,  and  the  desire  for 
commonality  of  U.S.  noise  certification 
regulations  with  relevant  international 
standards  and  foreign  national 
regulations.  After  consideration  of  these 
factors,  the  Administrator  determined 
that  the  amendment  is  consistent  with 
the  criteria  set  forth  for  proposing  and 
amending  aircraft  noise  abatement 
regulations  under  the  authority  of 
§  61 1(d)  of  the  Federal  Aviation  Act  of 
1958. 

Intemational  Compatibility 

The  FAA  has  reviewed  corresponding 
ICAO  standards  and  JAA  regulations, 
were  they  exist.  This  amendment  makes 
U.S.  helicopter  noise  certification 
regulations  more  consistent  with  the 
ICAO  standards. 

Paper  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
there  are  no  fpquirements  for 
information  collection  associated  with 
this  amendment. 

Regulatory  Evaluation  Summary 

Three  principal  requirements  pertain 
to  the  economic  impacts  of  changes  to 
the  Federal  Regulations.  First.  Executive 
Order  12866  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  the  expected 
benefits  to  society  outweigh  the 
expected  costs.  Second,  the  regulatory 


Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Finally,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effect  of  regulatory  changes  on 
international  trade.  In  conducting  these 
analyses,  the  FAA  has  determined  that 
this  rule:  (1)  Will  generate  benefits 
exceeding  costs;  (2)  is  not  "significant" 
as  defined  in  the  Executive  Girder  and 
DOT'S  policies  and  procedures;  (3)  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities:  (4) 
will  lessen  restraints  on  international 
trade.  These  analyses,  available  in  the 
docket,  are  siunmarized  below. 

Benefits 

The  final  rule  will  provide  regulatory 
relief  and  a  cost  savings  of  $31,690,468 
(non-discounted)  or  $23,409,159 
discounted,  over  a  ten  year  period,  to 
helicopter  manufacturers,  modifers.  and 
operators.  Of  this  amount,  the  projected 
cost  savings  for  part  36  noise 
certification  testing  are  as  follows: 
Appendix  H  testing  for  helicopter 
manufacturers  is  $4,800,000  (non- 
discounted)  or  $4,264,244  discounted; 
Appendix  J  testing  for  helicopter 
manufacturers  is  $3,000,000  (non- 
discounted)  or  $2,330,305  discounted; 
and  Appendix  J  Testing  for  modifers, 
$22,500,000  (non-discounted)  or 
$15,803,025  discounted.  The  FAA  will 
also  realize  administrative  cost  savings 
under  these  appendices  as  follows: 
Appendix  H,  $222,460  (non-discounted) 
or  $178,312  discounted;  Appendix  J. 
$231,740  (non-discounted)  or  $173,525 
discounted;  and  Appendix  J  (for 
modifiers),  $936,268  (non-discounted) 
or  $659,748  discounted. 

Costs 

From  a  number  of  noise  certification 
studies,  the  FAA  has  learned  that 
allowing  applicants  to  attach  external 
equipment  to  their  helicopters  will 
result  in  no  net  increase  in  helicopter 
noise  or,  at  worst,  insignificant 
increases  in  noise  levels. 

Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  will  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance 
prescribes  standards  for  complying  with 
RFA  review  requirements  in  FAA 


rulemaking  actions.  The  order  defines 
"small  entities"  in  terms  of  size 
thresholds,  "significant  economic 
impact"  in  terms  of  annualized  cost 
threshold,  and  "substantial  number"  as 
a  number  that  is  not  less  than  eleven 
and  that  is  more  than  one-third  of  the 
small  entities  subject  to  the  final  rule. 

The  FAA  has  determined  that,  in 
accordance  with  the  above  order,  the 
final  rule  to  part  21  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  final  rule  will  directly  affect  two 
types  of  entities:  (1)  Light  helicopter 
manufacturers,  and  (2)  small  helicopter 
modifiers. 

For  small  aircraft  and  aircraft  parts 
manufacturers,  Order  2100.14A 
specifies  a  size  threshold  for 
classification  as  a  small  entity  as  75  or 
fewer  employees.  Based  upon  this  size 
tlireshold,  all  of  the  affected  U.S. 
manufacturers  are  large.  For  the  purpose 
of  the  regulatory  flexibility 
determination,  an  aircraft  modifier  is 
considered  a  small  entity  if  it  has  200 
on  fewer  employees. 

The  FAA  concludes  that  a  substantial 
number  of  small  entities  (less  than  one 
third)  will  not  be  significantly  affiacted 
by  the  final  rule.  Therefore,  the  final 
rule  will  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  a 
regulatory  flexibility  analysis  is  not 
required. 

Trade  Impact  Aaaeaiment 

The  FAA  has  determined  that  the 
final  rule  will  neither  afiiect  the  sale  of 
foreign  aviation  products  and  services 
in  the  United  States  nor  the  sale  of  U.S. 
products  and  services  in  foreign 
countries.  This  determination  is  based 
on  the  FAA's  contention  that  the  final 
rule  will  align  the  U.S.  standards  more 
closely  with  foreign  standards  for  noise 
certification  of  external  equipment. 

Federalism  Implications 

The  regulations  herein  will  not  have 
a  substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Anal)rsi8 

Pursuant  to  the  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
(FAA  Order  1050. ID),  the  FAA  has 


determined  that  this  rule  does  not 
significantly  affect  the  human 
environment.  A  Finding  of  No 
Significant  Impact  has  been  prepared 
and  placed  in  the  docket. 

Justification  for  Immediate  Adoption 

The  FAA  has  determined  that  further 
delay  in  the  adoption  of  this  rule  would 
cause  undue  burden  to  U.S. 
manufacturers,  modifiers,  and  operators 
of  helicopters.  This  final  rule  does  not 
impose  new  regulatory  requirements; 
rather,  it  corrects  an  oversight  in  the 
original  helicopter  noise  certification 
rulemaking,  which  uiuiecessarily 
applied  acoustical  change  noise 
certification  requirements  to  some 
external  load  configiurations.  Although 
the  preamble  of  that  original  rulemaking 
stated  that  the  noise  certification 
regulations  applied  only  to  internal  load 
configurations,  the  necessary 
amendatory  language  that  would  effect 
that  applicability  was  not  made  in  all  of 
the  relevant  portions  of  the  noise 
certification  regulations.  At  present, 
there  are  several  applications  pending 
for  changes  in  helicopter  type  design 
which  call  for  the  addition  of  external 
equipment.  Without  this  rule,  those 
applicants  are  unintentionally  subject  to 
cosUy  noise  certification  testing. 
Accordingly,  the  FAA  has  determined 
that  good  cause  exist  to  make  this  rule 
effective  in  less  than  30  days. 

Conclusion 

llie  FAA  has  determined  that  this 
final  rule:  (1)  is  not  a  significant 
regulatory  action  under  Executive  Order 
12886;  (2)  is  not  a  significant  regulatory 
action  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  ntmiber  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  In  addition, 
this  final  rule  will  have  little  or  no  affect 
on  trade  opportunities  for  U.S.  firms 
doing  business  overseas,  or  on  foreign 
firms  doing  business  in  the  United 
States. 

List  of  Subjects  in  14  CFR  Part  21 

Aircraft,  Helicopters,  Noise  control. 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  21 
as  follows: 

PART  21— CERTIHCATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 


Autiiority:  42  U.S.C  7572;  49  U.S.C 
106(g),  40105,  40113,  44701-44702.  44707. 
44709,  44711,  44713,  44715,  45303. 

2.  Section  21.93  is  fmiended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 


S21.93    CtaMtncaHon of 


In  type 


(b)*  '  * 

(4)  Helicopters  except: 

(i)  Those  helicopters  that  are 
designated  exclusively: 

(A)  for  "agricultural  aircraft 
operations",  as  defined  in  §  137.3  of  this 
chapter,  as  effective  on  January  1, 1966; 

(B)  for  dispensing  fire  fighting 
materials;  or 

(C)  for  carrying  external  loads,  as 
defined  in  §  133.1(b)  of  this  chapter,  as 
effective  on  December  20, 1976. 

(ii)  Those  helicopters  modified  by 
installation  or  removal  of  extonal 
equipment.  For  purposes  of  this 
paragraph,  "external  equipment"  means 
any  instnmient,  mechanism,  part, 
apparatus,  appurtenance,  or  accessory 
that  it  attached  to,  or  extends  from,  the 
helicopter  exterior  but  is  not  used  nor 
is  intended  to  be  used  in  operating  or 
controlling  a  helicopter  in  flight  and  is 
not  part  of  an  airframe  or  engine  An 
"acoustical  change"  does  not  include: 

(A)  addition  or  removal  of  external 
equipment; 

(B)  changes  in  the  airframe  made  to 
accommodate  the  addition  or  removal  of 
external  equipment,  to  provide  for  an 
external  load  attaching  means,  to 
facilitate  the  use  of  external  equipment 
or  external  loads,  or  to  facilitate  Uie  safe 
operation  of  the  helicopter  with  external 
equipment  mounted  to,  or  external 
loads  carried  by,  the  helicopter; 

(C)  reconfiguration  of  the  helicopter 
by  the  addition  or  removal  of  floats  and 
skis; 

(D)  flight  with  one  or  more  doors  and/ 
or  windows  removed  or  in  an  open 
position;  or 

(E)  any  changes  in  the  operational 
limitations  placed  on  the  helicopter  as 
a  consequence  of  the  addition  or 
removal  of  external  equipment,  floats, 
and  skis,  or  flight  operations  with  doors 
and/or  windows  removed  or  in  an  open 
position. 

•        *        *        *        • 

Issued  in  Washington  DC  on  May  1, 1996. 
David  R.  Hinson, 

Administrator. 
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163 19220 

164 19220 

165 19220 

166 19220 

168 19220 

169 19220 

210 20104 

211 20104 

22  CFR 

126 19841 

514 20437 

24  CFR 

0 19187 

201 19788 

290 19188 

941 19708 

970 19708 

Propo««d  Rui«s: 

901 20358 


25  CFR 

Propoaad  Rui*s: 

250 19600 

26  CFR 

1  19188.  19189.  19544, 

19546 

301 19189 

602 19189 

rropoxd  Rutas: 

1 20503 

301 20503 

29  CFR 

1 19982' 

2 19982 

4 19982 

5 19982 

6 19982 

7 19982 

8 19982 

22 19982 

24 19982 

32 19982 

96 19982 

504 19982 

507 19982 

508 19982 

530 19982 

1910 19547 

1978 19982 

PropoMd  Rulas: 

4 19770 

30  CFR 

Propoaad  Rules: 

904 19881 

946 19885 

31  CFR 

361 20437 

33  CFR 

100 19192.  20132 

165 19192.  19841 

401 19548 

Propo— d  Riilas: 

100 20196 

154 20084 

155 20084 

36  CFR 

1228 19552 

Propo— d  Rulos: 

100 19220 

117 19223 

37  CFR 

Propoaad  Rulaa: 

1 19224 

Ch.  II 20197 

38  CFR 

2 20133,  20437 

3 20438 

4 20438,20440 

9 20134 

19 20447 

20 20447 

40  CFR 

52 19193.  19555.20136, 

20139,20142,20145,20147, 

20453,  20455,  20458 

70 20150 


81 20458 

131 20686 

180 19842,  19845,  19847. 

19849.  19850,  19852,  19654, 
19855 

300 20473 

356 20473 

Propoaad  Rulaa: 

51 19231 

52 19233,  19601,  20199. 

20200.20201.20504 

63 19887 

70 20202 

81 19233 

180 19233 

170 19889 

300 19889.  20202 

Ch.  1 19432 

41  CFR 

50-203 .'...19982 

60-1 19982 

60-30 19982 

60-250 19366,  19982 

60-741 19336,  19982 

42  CFR 

405 19722 

486 19722 

43  CFR 

11 20560 

44  CFR 

61 19197 

64 19857 

206 19197 

46CFR 

10 19868 

15 19858 

114 20556 

116 20556 

117 20556 

118 20556 

119 20556 

120 20556 

121 20556 

122 20556 

170 20556 

173 20556 

175 20556 

176 20656 

177 20556 

178 20656 

179 20556 

180 20656 

181 20566 

182 20556 

183 20556 

185 - 20556 

47  CFR 

3 20155 

73 20490 

Propoaad  Rulaa: 

1 19236,20505 

2 19236 

21 19236 

73 19601,  20206.  20207, 

20505 
94 19236 

48  CFR 

801 20491 


803 20491 

804 20491 

805 20491 

806 20491 

808 20491 

810 20491 

812 20491 

813 20491 

815 20491 

816 20491 

820 20491 

822 20491 

828 20491 

833 20491 

834 20491 

836 20491 

837 20491 

846 20491 

871 20493 

2401 19468 

2402 19468 

2404 19468 

2405 19468 

2406 19468 

2409 19468 

2411 19468 

2412 19468 

2413 19468 

2414 19468 

2415 19468 

2416 19468 

2417 19468 

2419 19468 

2420 19468 

2426 19468 

2428 19468 

2429 19468 

2432 19468 

2434 19468 

2436 19468 

2437 19468 

2442 19468 

2452 19468 

2453 19468 

901 19891 

905 19891 

906 19891 

908 19891 

915 19891 

916 19891 

917 „ 19891 

922..„ _ 19891 

928 - 19891 

932 19891 

933 - 19891 

935 19891 

936 19891 

942 19891 

945 19891 

952 19891 

971 .• 19891 

49  CFR 

228 20494 

397 20496 

5g4 20497 

571  .........  igcoi,  19202,  19560. 

19561.  20170,  20172,  20497 

604 19562 

609 19562 

1051 19859 

1053 19859 

1312 19859 

Propoaad  Rulaa: 

571 „ 19602 


1100 19236 

1101 19236 

1102 19236 

1103 19236 

1104 19236 

1105 19236 

1106 19236 

1107 19236 

1108 19236 

1109 19236 

1110 19236 

1111 19236 

1112 19236 

1113 19236 

1114 19236 

1115 19236 

1116 19236 

1117 19236 

1118 19236 

1119 19236 


1120 19236 

1121 19236 

1122 19236 

1123 19236 

1124 19236 

1125 19236 

1126 19236 

1127 19236 

1128 19236 

1129 19236 

1130 19236 

1131 19236 

1132 19236 

1133 19236 

1134 19236 

1135 19236 

1136 19236 

1137 19236 

1138 19236 

1139 19236 


1140 19236 

1141 19236 

1142 19236 

1143 19236 

1144 19236 

1145 19236 

1146 19236 

1147 19236 

1148 19236 

1149 19236 

1312 19902 

50  CFR 

253 19171 

255 19171 

620 20175 

661 20175 

672 19976 

675 19976 


17 19237 

600 19390 

601 19390 

602 „ 19390 

603..„ 19390 

605 19390 

611 19390 

619 19390 

620 „ 19390 

621 „„ 19390 

625 „..„20506 

649 20207 

650 20207 

651 20207 

652 19604 

673 19902 


IV 
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REMINDERS 

The  rute«  and  proposed  rutes 
in  this  list  were  editoriaHy 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  signilicance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implefnentation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Ohio;  published  5-7-96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plarv- 

National  pnonties  list 
update;  published  5-7- 
96 

FEDERAL 

COMMUNICATIONS 

COMMISSION- 

Radio  stations;  table  of 
assignments: 

Virginia  arxl  North  Carolina; 
published  5-7-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aircraft  products  and  parts; 
certification  procedures: 
Helicopter  design;  noise 
level  corrpliance;  type 
certificates;  published  5-7- 
96 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  vehicle  safety 
standards: 

Hazardous  matenals 
transportation;  technical 
ameridment;  putJiished  5- 
7-96 
UNITED  STATES 
INFORMATION  AGENCY 
Exchange  visitor  program: 
Program  extension 
procedures,  research 
programs  design  and 
corxluct,  etc. 
Partial  stay;  published  5- 
7-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 
Loan  guaranty  and 
vocational  rehabilitation 
and  counseling  programs; 
published  5-7-96 


Miscelaneous  amendments: 
published  5-7-96 

AdjudKalion;  pensions, 
compensaHon,  depervjerx:/, 
etc.: 

Vicious  habits;  references 
renwved:  published  5-7-96 
Board  of  Veterans  Appeals; 
Appeals  regulations  and 
njles  of  practica- 
Single  member  and  panel 
dectsiora, 

reconsiderations,  etc.; 
published  5-7-96 
DisatJilities  rating  schedule: 
Fibromyalgia,  published  5-7- 
96 
Organizabon,  furKtions.  and 
authority  delegations: 
Miscellaneous  amendments; 
published  5-7-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Rural  Utilltlas  Service 

Rural  development: 
Distance  learning  arxj 
telemedicine  grarrt 
program;  comments  due 
by  5-16-96;  published  4- 
16-96 

AGRICULTURE 
DEPARTMENT 

Administrative  regulations: 
Claims  k>ased  on 
negligence,  wrongful  act, 
or  omission;  Federal 
regulatory  review; 
conments  due  t)y  5-13- 
96;  published  4-12-96 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 

Accessibility  guldelines- 
Detectat)le  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
comments  due  by  5-13- 
96;  published  4-12-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  Wuefish;  comments 

due  by  5-13-96;  published 

3-28-96 
Limited  access  management 

of  Federal  fisheries  in  arxJ 

off  of  Alaska 

Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 


Islands  groundlish; 
conrvnents  due  t>y  5-14- 
96:  published  3-20^ 
Gulf  of  Alaska  and  Baring 
Sea  and  Aleutian 
IslarxlB  oroundBah: 
uunnents  due  by  5-17- 
96:  published  4-2-96 
Norttteast  multispacias: 
comments  due  by  5-1&- 
96:  published  4-18-96 
Summer  flounder,  comments 
due  by  5-17-06;  pubHshad 
4-22-96 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
BaH  and  roller  bearings: 
comments  due  by  5-17- 
96;  published  3-18-96 

EDUCATION  DEPARTMENT 

Family  educational  rights  and 

privacy: 

Regulatory  burden  reduction: 
comments  due  by  5-13- 
96;  published  3-14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Federal  regulatory  review; 
commerrts  due  by  5-13- 
96;  published  4-11-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Kentucl<y;  comments  due  by 
5-17-96;  published  4-17- 
96 
Michigan;  comment  period 
extension:  comments  due 
by  5-16-96;  published  5-1- 
96 
Clean  Air  Act: 
Accidental  release 
prevention:  regulated 
sut>stances  and  thresholds 
list;  comments  due  by  5- 
15-96;  published  4-15-96 
Proposed  stay  of 
effectiveness:  comments 
due  by  5-15-96: 
published  4-15-96 
Fuel  and  fuel  additives- 
Federal  gasoline  Reid 
Vapor  Pressure  volatility 
standard  (1996  and 
1997);  relaxation: 
comments  due  by  5-15- 
96;  published  4-15-96 
Hazardous  waste  program 
authorizations: 

Louisiana;  comments  due  by 
5-13-96;  published  3-28- 
96 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Diflut)enzuron;  comments 
due  by  5-17-96;  published 
4-17-96 


Pentaerythrilol  stearates: 
comments  due  t>y  5-17- 
96:  published  4-17-96 
Prosulfuron;  comments  due 
by  5-17-96;  published  4- 
17-96 
Sodium  salt  of  actfluorfen; 
comments  due  by  5-17- 
96:  published  4-17-96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update:  comments  due 
by  5-13-96;  published 
4-11-96 
National  priorities  list 
update;  comments  due 
by  5-13-96:  published 
4-12-96 
Water  pollution:  effluent 
guidelines  for  point  source 
categories: 

Ore  mining  and  dressing; 
comment  period 
extension:  comments  due 
by  5-13-96;  published  4- 
10-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  arxl 
operations- 
Loan  underwriting;  Federal 
regulatory  review; 
comments  due  by  5-15- 
96;  published  4-15-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Personal  communications 

services: 

Mot)ile-sateliite  services; 
allocation  of  70  MHz 
range  satellites  operation 
use;  conrvnent  period 
reopening:  comments  due 
by  5-17-96;  published  4- 
25-96 
Radio  broadcasting: 

Broadcast  facilities:  minor 
changes  without 
construction  permit; 
comments  due  Ijy  5-16- 
96:  published  4-8-96 
Radio  stations;  table  of 

assignments: 

Alaska;  convnents  due  by 
5-13-96;  published  3-29- 
96 

Colorado;  comments  due  by 
5-13-96;  published  3-29- 
96 

Hawaii:  comments  due  by 
5-13-96;  published  3-29- 
96 

New  Mexico:  comments  due 
by  5-13-96;  published  3- 
29-96 
Telecommunk:atk)ns  Act  of 

1996;  implementation: 
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Local  competibon  provisions: 
comnwnts  due  by  5-16- 
96;  published  4-25-96 

Television  broadcasting: 

Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992- 

Leased  convnercia! 
access:  comments  due 
by  5-15-96;  published 
4-15-96 

Television  siatons;  table  of 
assignments: 

Wisconsin;  comments  due 
by  5-13-96;  published  3- 
29-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 

Investigational  new  drugs: 
clinical  investigator 
disqualification;  comments 
due  by  5-16-96;  published 
2-16-96 

Labeling  of  drug  products 
(OTO- 

Phenytpropanolamine 
preparation  drug 
products;  warning  label; 
comments  due  by  5-14- 
96;  published  2-14-96 

Topical  antimicrotMal  drug 
products  for  over-ttie- 
counter  human  use- 

OTC  first  aid  antitiiotic 
dnjg  products:  final 
monograph;  comments 
due  by  5-14-96; 
published  2-14-96 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Ohio;  comments  due  by  5- 
17-96;  published  4-17-96 

JUSTICE  DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 

AccessHxHty  guidelines- 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pods; 
comments  due  by  5-13- 
96;  published  4-12-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Federal  regulatory  reform: 
Regattas  and  marine 
parades;  comments  due 
l>y  5-17-96;  published  4- 
17-96 
Regattas  and  marine  parades: 
Miami  Super  Boat  Race; 
conwnents  due  t)y  5-i5- 
96;  published  3-26-96 
River  Race  Augusta; 
comments  due  b^  5-l5- 
96;  published  3-26-96 

TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 
Accessit}ility  guidelines- 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 


comments  due  t>y  5-13- 
96;  pubished  4-12-96 
Omnibus  Transportation 
Employee  Testing  Act  of 
1991: 

Drug  arxJ  alcohol  testing 
requirements  for  foreigrv 
based  drivers  operating  in 
U.S.;  participation  by 
Canadan  and  Mexican 
laboratories:  comments 
due  by  5-13-96;  published 
3-28-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdmlnlstrBtion 

Airports: 
Passertger  facility  charges; 

comments  due  tiy  5-16- 

96;  published  4-16-96 
Ainworthiness  directives: 
Boeing;  corrYnents  due  by 

5-14-96;  published  3-21- 

96 
Domier:  comments  due  by 

5-15-96;  published  4-4-96 
JanAero  Devices;  comments 

due  by  5-17-96;  published 

3-15-96 

McDonr>ell  Douglas; 
conrvnents  due  t>y  5-13- 
96;  published  3-18-96 
Ainworthiness  standards: 
Transport  category 
airplanes- 
Reference  stall  speed; 
comments  due  by  5-17- 
96;  published  1-18-96 

Class  E  airspace;  comments 
due  bv  5-13-96;  putjhshed 
4-«-96 


TRANSPORTATION 
DEPARTMENT 
reueiei  ragrnny 
AUiiNiiiauauun 

Motor  carrier  safety  standardr. 
New  drivers;  safety 
performarx^  history; 
comments  due  by  5-13- 
96;  pubkshed  3-14-96 

TRANSPORTATION 
DEPARTMENT 

Fadsrri  Railroad 


Railroad  workplace  safety: 
Roadway  worker  proiectkxi; 
comments  due  t>y  5-13- 
96;  published  3-14-96 

TRANSPORTATION 
DEPARTMENT 

Natk>nal  Highway  Traffic 
SafMy  Adminlatralion 

Motor  vehicle  safety 
starKlards: 
Lamps,  r^iective  devices. 

arxl  associated 

equipmenf- 

Sigr^al  lamps  geometric 
vTsi}ility  requirements. 
arxJ  rear  side  marker 
cokx;  harmonization, 
comments  due  try  5-i6- 
96;  published  12-27-95 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bilts  whch 

have  t>ecome  law  were 

received  t>y  the  Office  of  the 

Federal  Register  for  inclusion 

m  todays  List  of  Public 

Laws. 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notke  and  keep  a  good  thing  cominc.  To  keep  our  subscriptioii 
prices  down,  the  Govenunent  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  whoi.  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be  A  renewal  notice  will  be 

lent  appfaximately  90  days  sent  approximately  90  days 

before  this  date.  before  this  date. 
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Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
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your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 
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of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  checic  box  below: 

□  Do  not  make  my  name  availat>le  to  other  nrtailers 

Check  method  of  payment 

a  Checl<  payable  to  Superintendent  of  Documents 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  nam* 


(Plaaaa  typa  or  print) 


Additioniri  addmsa/attention  lina 


□  QPO  Deposit  Account 


n 


street  addraes 


City,  State.  Zip  code 


Daytime  p^lone  Including  area  code 


Purchaae  order  number  (optionaQ 


□  VISA 

UMasterCara    |     |     |     |    |(explratlon  date) 

1    1    1    1    1    i    1    1    1    1    1        1    1    1    1    1    1 

TTianHryou  for  your  order* 

to/94 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


UMI 


/OL 


ISS 
8  9 


1996 


UMI 


^OL 


5-8-96 

Vol.  61    No.  90 


UMI 


M  — —  m 

^  mt  ^ 

7  £  s 

^  L  §  ^ 


Wednesday 
May  8,  1996 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 

Washmgtcyi,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  fof  pnvate  use.  S300 


«r«ri»r«r*iln«tVlrAAi»r)in«n>r**4r3-QXGIT 

A  FR        UMI      346U  DEC      96 

UMJ 

SERIALS    ACOUZSZTIONS 

PO  BOX  1346 

ANN  ARBOR      Ml   48106 


461 


SECOND  CLASS  NEWSPAPER 


Pcs'.age  a-^c  Fees  Pac 

U  S  Gove"--^e'-  P""  "g  O^'Ce 

ISSN  X9--6326 


5-fr-«6 

Vol.  61        No.  90 

Pages  20701-21046 


Wednesday 
May  8,  1996 


Briefiagi  mi  How  To  Use  the  Federal  Roister 

For  information  on  bnefings  m  Washington.  DT   5et 
announcement  on  the  inswle  cover  of  this  issue. 


UMI 


n 


Federal  Register  /  Vol.  61,  No.  90  /  Wednesday,  May  8,  1996 


FQ>ERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended:  44  U  S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Execubve  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59,  Number  1 
(lanuary  2,  1994)  forward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
using  the  World  Wide  Web;  the  Superintendent  of  Documents 

home  page  address  is  http://www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest,  (no  password  required). 
Dial-in  users  should  use  communications  software  and  modem  to 
call  (202)  512-1661:  type  swais,  then  login  as  guest  (no  password 
required).  For  general  information  about  GPO  Access,  contact  the 
GPO  Access  User  Support  Team  by  sending  Internet  e-mail  to 
gpoacccs8©gpo.gov;  by  faxing  to  (202)  512-1262;  or  by  calling 
(202)  512-1530  t)etween  7  a.m.  and  5  p.m.  Eastern  time,  Monday- 
Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rmister  paper 
edition  is  S494.  or  S544  for  a  combined  Federal  Renter.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or  $8.00 
for  each  group  of^  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Depwsit 
Account,  VISA  or  MasterCard.  Mail  to;  New  Orders, 
Superintendent  of  Documents,  P.O  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example;  61  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subscriptioiis: 

Paper  or  flche 

202-512-1800 

Assistance  with  public  subscriptions 

512-1806 

General  imliiie  infbrmatioii                        ,, 

202-512-1530 

Single  copies^ack  copies: 

Paf)er  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

Sufascriptioat: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

at  the  cad  of  this  i«M. 

FEIXRAL  REGISTEK  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulation.^. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Seasions) 
WHEN:  May  14,  1996  at  9:00  am 

May  21.  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room.  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 


0 


Printed  on  recycled  paper  conuining  100%  post  contumer  waste 


m 


Contents 


Federal  Register 

Vol.  61.  No.  90 
Wednesday,  May  8,  1996 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hazardous  waste  sites;  human  health  studies;  applied 
research  and  development,  20821-20824 

Agricultural  IMarfceting  Service 

RULES 

Florida  grapefruit,  oranges,  tangelos,  and  tangerines;  grade 

standards.  20702-20716 
Marketing  orders:  stipulation  procedures,  20717-20718 
Melons  grown  in  Texas,  20718-20719 
Milk  marketing  orders: 

New  York-New  Jersev  and  Middle  Atlantic.  20719-20721 
PROPOSED  RULES 

Fluid  milk  promotion  order.  20759-20760 
Limes  grown  in  Florida  and  imported,  20754-20756 
Prunes  grown  in  Washington  and  Oregon  and  imported, 
20756-20759 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plsnt  Health  Inspection  Service 

.See  Foreign  Agricultural  Service 

See  Forest  Service 

Air  Force  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 
Base  realignment  and  closure — 

McChord  AFB,  WA.  20809 
HoUoman  Air  Force  Base,  NM:  German  Air  FoYce  aircraft 
operations  expansion,  20809 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Technical  amendments,  20721-20726 
Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Kamal  bunt  disease — 
California;  correction,  20877 

Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 

Science  Board,  20810 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  20825 
Grants  and  cooperative  agreements;  availability,  etc.: 
Childhood  immunization  demonstration  projects; 

academic  medical  center/community  health  network, 
20h:t  6-20831 

Commerce  Department 

Sen  Export  Admmistration  Bureau 
See  Foieign-Trade  Zones  Board 


See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  20808 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements:  availabiiity,  etc 
Learn  and  Serve  America — 
K-12  school-based  programs  for  Indian  tribes  and  l.'.S. 
territories,  2080»-20809 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Bayer  Clothing  Group,  Inc..  et  al..  20835  • 

Haggar  Clothing  Co.,  20835 

Nesor  .\lloy  Corp.,  20836 

Quantum  Corp..  20836 

R.D.  Simpson,  Inc.,  et  al.,  20836 

Zena  Enterprises,  20836 
Agency  intormalion  collection  activities: 

Proposed  collection;  comment  request.  20836-20837 
NAFTA  transitional  adjustment  assistance: 

R.D.  Simpson.  Inc.,  et  al.,  20837-20838 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

20838-20839 

Energy  Department 

See  Federal  F.nergy  Regulatory  Commi<;sion 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Miami  River.  Dade  County,  FL:  maintenance  dredK^iif,. 
20810 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  perfonnance  for  new  staticnar\ 
sources: 
Small  industrial-commen  ial-institutio.na";  stean-; 
generating  units,  20734-2U7.i6 
Air  pollution  control:  new  motor  ■  ehicles  ana  engine* 


New  non-road  spark-ignition  and  ;^on-»presSiOr 


zr:  itiu 


engines:  reduced  certification  reporting  re^uiren^tiit-:. 
20738-20742 


IV 


Federal  Register  /  Vol.  61,  No.  90  /  Wednesday,  May  8,  1996  /  Contents 


Federal  Register  /  Vol.  61,  No.  90  /  Wednesday.  May  8.  1996  /  Contents 


UMI 


Air  programs- 
Fuel  and  fuel  additives — 
Reformulated  gasoline  sold  in  California:  Raid  Vapor 
Pressure  lower  limit  adjustment,  20736-20738 
Air  quality  implementation  plans,  approval  and 
promulgation;  various  States; 
Idaho,  20730-20732 
Texas.  20732-20734 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities; 
Avermectin  Bl  and  delta-8,9-isomer,  20745-20746 
Clomazone,  20743-20745 
Lictofen.  2U742-20743 
Water  pollution  control: 
Clean  Water  Act — 

State  permitting  programs;  State  law  challenge 

requirement;  approval  or  denial  of  Section  402 
pennits,  20972-20980 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Radon  emissions  from  phosphogypsum  stacks,  20775- 
20779 
Air  pollution  control,  new  motor  vehicles  and  engines: 
New  non-road  spark  ignition  and  compression-ignition 
engines;  reduced  certification  reporting  requirements, 
20779-20780 
Air  programs: 

Fuel  and  fuel  additives — 

Reformulated  gasoline  sold  in  California;  Reid  Vapor 
Pressure  lower  limit  adjustment,  20779 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin  Bl  and  delta-8,9-isomer,  20780-20781 
Fluorine  compounds.  20781-20785 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  20785-20789 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction,  20814 
Endocrine  disruption  by  (  hemicals: 

Screening  and  ti»sting  strategy  development:  public 
meeting.  20815 
Pesticide  registration,  cancellation,  etc.: 

Ciba-Geigy  Corp.  et  al..  20816 
Pi-sticides;  emergency  exemptions,  etc.: 

Carbofuran.  20816-20817 
Pesticides:  temporary  tolerances 
G!ufosinntt*-ammonium.  20818 
Superfund;  p-sponse  and  remedial  actions,  proposed 
■Jt'ttienients,  etc.. 
Albion-Shendan  landfill  Site.  Ml.  20818-20819 
National  Pm  Servu.e  Site,  NC,  20819 
Water  pollution  control 
(;iean  Water  Act — 

Class  II  administrative  penal')  assessments,  20819 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

LInsMpervisefi  V\ai\ers  of  Rights  and  tilairr.s  undt'r  Age 
Dist.riniiriatioii  in  f-'iiipluynient  Act  Ri-gulntiir% 
Ciu.ilance  Negoti.ited  Kiieniaking  .^(iv.si  -^.  C.o.iiiiiittue 
Meetings.  20768 

Executive  Office  of  the  President 

St'f  Management  <ind  Budget  Office 


Export  Administration  Bureau 

NOTICES 

Meetings: 

President's  Export  Council,  20790 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Manned  free  balloons — 

Burner  testing;  correction,  20877 
PROPOSED  RULES 

Airworthiness  directives: 

Airbus,  20762-20764 

Gulfstream,  20764-20766 
Airworthiness  standards: 

Special  conditions — 
Sikorsky  model  S76C  helicopter.  20760-20762 
NOTICES 
Environmental  statements;  availability,  etc.: 

John  F.  Kennedy  International  and  La  Guardia  Airports, 
NY;  terminal  Doppler  weather  radar,  20874-20875 

Seattle-Tacoma  International  Airport,  WA,  20875 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Calling  number  identiBcation  service  (Caller  ID); 
interstate  calls — 
Waiver,  20746-20747 
Radio  stations;  table  of  assignments: 
California,  20747 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Iowa,  20789 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Southwestern  Broadcasting  Corp..  20819-20820 

Federal  Entergency  Management  Agency 

NOTICES 

Federal  radiological  emergency  response  plan.  20944-2097C 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Power  Authority  of  State  of  New  York,  20813-20814 
Applications,  hearings,  determinations,  etc.: 

Boston  Edison  Co..  20811 

Granite  State  Gas  Transmission,  Inc.,  20812 

MidAmerican  Energy  Co.,  20812-20813 

Semass  Partnership,  20813 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
CJC  International  Services,  Inc..  et  a!..  20820 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Fonnations,  acquisitions,  and  mergers.  20820 
Permissible  nonbanking  activities,  20821 

Meetings;  Sunshine  Act,  20821 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
20833 


Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc..  20831-20833 

Foreign  Agricultural  Service 

NOTICES 

Meetings: 
World  Food  Summit,  U.S.  Public  Forum.  20790 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  York.  20791 
Washington,  20791 

Forest  Service 

RULES 

National  recreation  areas; 
Smith  River  National  Recreation  Area,  CA;  mineral 
operations,  20726 
NOTICES 

Land  and  jurisdiction  transfers,  etc.: 
Sam  Raybum  Dam  and  Reservoir  Project,  TX;  correction, 
20877 
Meetings: 
Western  Washington  Cascades  Provincial  Interagency 
Executive  Committee  Advisory  Committee,  20790 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  20833 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  (1997  FY).  20982-21041 

Interior  Department 

See  Fish  and  Wildlife  Service 
-  See  Land  Management  Bureau 
See  National  Park  Service 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Federal  Unemployment  Tax  Act  (FUTA)  and  Federal 
Insurance  Contributions  Act  (FICA);  taxation  of 
amounts  under  employee  benefit  plans 
Hearing,  20767-20768 

Income  taxes: 
Loans  to  plan  participants  or  beneficiaries;  hearing, 
20766-20767 
Income  taxes  and  employment  taxes  and  collection  of 
income  taxes  at  source: 
Temporary  employment;  information  reporting  and 
backup  withholding;  hearing,  20767 


bitamatkmal  Trade  Administration 

NOTICES 
Antidimiping: 
Ferrosilicon  from — 

Brazil,  20793-20795 
Titaniimi  sp>onge  from — 
Russian  Federation,  20795 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  20791-20792 
Countervailing  duties: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Singapore.  2079&-20799 
Ball  bearings  and  parts  from — 

Thailand.  20799-20803 
Extruded  rubber  thread  from — 
Malaysia.  20803 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safely  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 

Green  River  Basin  Advisory  Conunittee.  20833 
Motor  vehicle  use  restrictions: 

CaUfomia,  20834 

Management  and  Budget  Office 

NOTICES 

Cost  principles  for  educational  institutions  (Circular  A-21). 

20880-20941 
Mine  Safety  and  Health  Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Ventilation;  safety  standards;  correction,  20877 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Space  Science  Advisory  Committee,  20839,  20839 

Nation^  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  20839-20840 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Atlantic  bluefish.  20789 
NOTICES 
Grants  and  cooperative  agreements;  availabiUty,  etc.: 

Chesapeake  Bay  stock  assessments;  research  projects  for 
improvement  in  stock  conditions  of  Chesapeake  Bay 
fisheries,  20803-20807 
Meetings: 

South  Atlantic  Fishery  Management  Council,  20808 

Permits: 
Marine  mammals,  20808 

National  Paifc  Service 

PROPOSED  RULES 

Special  regulations: 
Voyageurs  National  Park,  MN;  aircraft  operations; 
designation  of  areas.  20775 


VI 


Federal  Register  /  Vol.  61.  No.  90  /  Wednesday,  May  8,  1996  /  Contents 


Federal  Register  /  Vol.  61.  No.  90  /  Wednesday.  May  8,  1996  /  Contents 


vn 


NOTICES 

Meetings: 

Gates  of  Arctic  National  Park  Subsistence  RHSOurf:e 
Coniniission,  20834 
Realty  actions;  sales,  leases,  etc.: 

.Alabama.  20834 

New  Jersey.  208,34-20835 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Reactor  plants  from  decommissioned  and  defueled 

cruisers  and  Ohio  and  Los  Angeles  Class  submarines; 
disposal,  20810-20811 

» 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  20842-20865 
Privacy  Act: 

Systems  of  records,  208fi5-20867 
Applications,  hearings,  determinations,  etc  : 
Cleveland  Electric  Illuminating  &  Ohio  Edison  Co.  et  al., 

20840 
Philadelphia  Electric  Co..  20840-20842 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases: 
Fee  revisions 
Correction.  20877 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems,  20701-20702 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  20867 

Presidentiai  Ocoyments 

PROCLAMATIONS 

Special  observances: 
Asian/Pacific  American  Heritage  Month  (Proc.  6892), 
21045 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Sunshine  Act.  20867 


UMI 


Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Radioactive  materials  transportation;  International 
Atomic  Energy  Agency  regulations  compatibility. 
20747-20753 

Securities  and  Exchange  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Enforcement  Division  Director.  20721 


NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  20871-20872 
Applications,  hearings,  determinations,  etc.: 

Corporacion  Financiera  Nacional  Y  Suramericana  S.A., 
20867-20869 

Indigo  Group,  Ltd.,  et  al.,  20869-20871 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  20872-20873 

State  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Eagle  Pass.  TX;  new  international  bridge,  20873-20874 

Presidential  permits: 
Eagle  Pass.  TX;  new  international  bridge,  20874 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 
Federal  regulatory  review: 
Permanent  prograin  and  abandoned  mine  land 
reclamation  plan  submissions.  20768-20773 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Wyoming,  20773-20775 

Surface  Transportation  Board 

PROPOSED  RULES 
Practice  and  procedure: 
Licensing  and  related  services;  user  fees 
Correction,  20877 

Toxic  Sut)«tances  and  Disease  Registry  Agency 

See  AgeiKy  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Olmec  Art  of  Ancient  Mexico,  20875 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 

Miscellaneous  amendments,  20726-20727 
Vocational  rehabilitation  and  education: 
Educational  assistance:  technical  amendments,  20727- 
20730 
NOTICES 
Meetings: 
Cemeteries  and  Memorials  Advisory  Committee.  20875- 
20876 


Separate  Parts  In  This  Issue 

Part  II  ^' 

Office  of  Management  and  Budget,  20880-20941 


Part  III 

Federal  Emergency  Management  Agency,  20944-20970 

Part  IV 

Environmental  Protection  Agency,  20972-20980 

Part  V 

Department  of  Housing  and  Urban  Development,  20982- 
21041 

Part  VI 

The  President,  21045 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920 


VIII 


Federal  Register  /  Vol.  61.  No.  90  /  Wednesday,  May  8,  1996  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumuJafive  list  o<  ttie  parts  attected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  oi  this  issue 


UMI 


3  CFR 
Proclamations: 

6892 2'04b 

5  CFR 

532 20701 

7  CFR 

51 2070? 

301 20877 

900 2071/ 

979    20718 

1002 20719 

1004 20719 

Propo««d  Rules: 

911    20754 

924 20756 

944  (2  documents!        .  20754. 

20756 

nSO 20759 

14  CFR 

31 20877 

Proposed  Rul«s: 

29 20760 

39  (2  documents;  .  20762, 

20764 

17  CFR 

200 20721 

24  CFR 
Proposed  Rules. 

888 20982 

26  CFR 

Proposed  Rules. 

1  (2  documents) 20766, 

20767 

31 20767 

32 20^67 

35a 20767 

27  CFR 

1 20721 

4 20721 

7 2072' 

16 20721 

19 20721 

20 20721 

21 20721 

22 20721 

24 20721 

25 20721 

53 2072- 

55 20721 

71 20721 

170 20721 

178 20721 

1/9 20721 

194  20721 

197 20721 

200 20721 

250 20721 

251 20721 

252 20721 

270 20721 

275 20721 

285 20721 

290 , 20721 

296 20721 

29  CFR 

Proposed  Rules: 

Cn.  XIV 20768 

30  CFR 

75  208/7 

Proposed  Rules. 

901 20768 


902 20768 

904 20768 

906 20768 

913 20768 

914 20768 

915 20768 

916 20768 

917  20768 

918 20768 

920 20768 

950 _ 20768 

36  CFR 

292  20726 

Proposed  Rules: 

7    20775 

37  CFR 
Proposed  Rules: 

1 20877 

38  CFR 

3 20726 

21 20727 

40  CFR 

52  (2  docurr-rf^nts) 20730. 

20732 

60  20734 

80 20736 

89 20738 

90 20738 

123 20972 

1 80  (3  documents) 20743, 

20743. 20745 
Proposed  Rules: 

51 20775 

80 20779 

39 20779 

90 20779 

180  (2  documents) 20780, 

20781 

185 20780 

186  (2  documents) 20780. 

20781 
300 20785 

47  CFR 

64 20746 

73 20747 

Proposed  Rules: 

73 20789 

49  CFR 

172  20747 

173 20747 

174 20747 

176 20747 

Proposed  Rules: 

1002 20877 

50  CFR 
Proposed  Rules: 

6?8 20789 


20701 


Rules  and  Regulations 


Th.s  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docuroents  havirig  general 
apolicabtl'ty  and  tegal  effect,  most  of  which 
are  keyed  to  and  codilied  in  the  Code  of 
Federal  Begdattons,  which  is  pubbshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
tt>e  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDEHAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AH28 

PrevaflTng  Rate  Systems;  Changes  in 
Survey  Responsibilities  for  Certain 
Appropriated  Fund  Federal  Wage 
System  Wage  Areas 

AGENCY:  OfRce  of  Personnel 

Management, 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  fmal 
rule  to  change  survey  responsibilities 
for  several  appropriated  fund  Federal 
Wage  System  (FWS)  wage  areas  in 
recognition  of  shifting  employment 
patterns  among  agencies  and  the  need 
for  lead  agencies  to  balance  their  wage 


survey  v.  orkloads  throughout  the  2-year 
survey  cycle  The  changes  are  designed 
to  improve  administrafion  of  the  Federal 
Wage  System  and  affect  the  following 
local  wage  areas  Eastern  South  Dakota* 
Ft.  Wayne-Marion,  Indiana;  Madison. 
Wisconsin;  Buffalo.  New  York; 
Pittsburgh,  Pennsylvania;  Augusta, 
Maine;  Southeastern  Michigan;  and 
Southwestern  Oregon. 
EFFECTIVE  DATE:  June  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 
SUPPt-EMENTARY  INFORMATION:  On 
February  9.  1996.  OPM  published  a 
proposed  rule  (61  FR  4940)  to  change 
the  survey  responsibilities  (lead  agency 
designation  and/or  wage  survey  timing) 
for  eight  appropriated  fund  FV\'S  wage 
areas  (Eastern  South  Dakota;  Ft.  Wayne- 
Marion.  Indiana;  Madison,  Wisconsin; 
Buffalo.  New  York;  Pittsburgh. 
Pennsylvania;  Augusta,  Maine: 
Southeastern  Michigan:  and 
Southwestern  Oregon).  The  proposed 
rule  provided  for  a  30-day  period  for 
public  comment.  OPM  received  no 
comments  during  the  comment  period. 
Therefore,  the  proposed  rule  is  being 
adopted  as  a  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 


Federal  Register 

Vol    C\    So,  "V) 
Werinesdtfv.  Mav  8.  199fe 


a  substantia!  r.umber  of  smali  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  infonnation 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages 

Office  uf  Personnel  Management 
Lorraine  A.  Gr«m, 

Depu  ty  Director 

Accordingly.  OPM  is  amending  5  CFR 
part  532  as  fallows; 

PART  532— PREVAiUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authonty:  5  l'  S  C.  5343.  5346;  ^  532  707 
also  issued  under  5  U  S.C.  552. 

2.  Appendix  A  to  subpart  B  of  part 
532  is  amended  by  revising  the  entries 
for  Fort  Wayne-Marion.  Indiana. 
Augusta.  Maine;  Southwestern 
Michigan.  Buffalo.  New  York; 
Southwestern  Oregon;  Pittsburgh. 
Pennsylvania;  Eastern  South  Dakota; 
and  Madison.  Wisconsin,  and  by  adding 
a  footnote  to  read  as  follows. 


have  a  significant  economic  impact  on 

Appendix  A  to  Subpart  B  of  Part  532— Nationwide  Schedule  of  Appropriated  Fund  Regular  Wage  Surveys 


State 


Wage  area 


Lead 
agency 


Beginning  month  ot  survey 


Fiscal  vear 

of  full 
scale  odd 

or  even 


Indiana  Fort  Wayrte-Marion 

Maine  Augusta' 


DoD          OctotJer 
VA  May  


Odd. 
Even 


MicTiigan  Souttrwestem  Michigan '  VA  October 

•  •  •  * 

New  York BuWalo'  DoD  September 


Odd 


Odd 


Oregbn Souttiwestem  Oregon VA  June 

Pennsylvania  Pittsburgh VA  July 


Ever 
Odd 


South  Dakota Eastern  South  Dakota  ■  DoD 

.                              •                              • 
Wisconsin  Madison DoD 


October   E««n^ 


July 


Even 
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Appendix  A  to  Subpart  B  of  Part  532— Nationwide  Schedule  of  Appropriated  Fund  Regular  Wage 

Surveys— Continued 


State 


Wage  area 


Lead 
agency 


Beginning  month  of  survey 


Fiscal  year 

of  full 

scale  odd 

or  even 


'  The  revised  fiscal  year  entnes  are  scheduled  to  begin  (or  Augusta,  Maine,  in  fiscal  year  1996;  tor  Buflato,  New  York,  and  Southwestern 
Michigan  in  fiscal  year  1997:  and  lor  Eastern  South  Dakota  in  fiscal  year  1998. 
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BILIJNQ  CODE  «32S-01-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  51 
[Docket  Number  FV-43-301] 

Florida  Grapefruit,  Florida  Oranges 
and  Tangelos,  and,  Florida  Tangerines; 
Grade  Standards 

agency:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  nile. 


UMI 


summary:  This  final  rule  revises  the 
United  States  Standards  for  Grades  of 
Florida  Grapefruit,  United  States 
Standards  for  Grades  of  Florida  Oranges 
and  Tangelos.  and,  United  States 
Standards  for  Grades  of  Florida 
Tangerines.  The  Agricultural  Marketing 
Service  (AMS).  in  cooperation  with 
industry,  and  other  interested  parties 
develops  and  improves  standards  of 
quality,  condition,  quantity,  grade  and 
packaging  in  order  to  facilitate 
commerce  by  providing  buyers,  sellers, 
and  qualify  assurance  personnel 
uniform  language  and  criteria  for 
describing  various  levels  of  quality  and 
condition  as  valued  in  the  marketplace. 
The  revisions  will:  Redefine  terms  to 
reflect  more  clearly  current  cultural  and 
marketing  practices;  add  and  revise  the 
grades  so  as  to  make  them  uniform  and 
consistent  with  each  other  and  other 
recently  revised  U.S.  grade  standards; 
express  defect  tolerances  in  terms  of 
percentages  instead  of  specific  numbers 
of  defective  fruit;  revise  the  size  sections 
to  provide  greater  flexibility  in 
marketing  and  packaging  new  varieties 
of  fruit;  and,  delete  references  to  a 
visual  aid  which  is  no  longer  available. 
EFFECTIVE  DATE:  This  regulation  is 
effective  August  I,  1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  1,  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  O'Sullivan.  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2056  South  Building, 
Washington.  DC  20090-6456,  (202)  720- 
2185. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture  (USDA)  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.),  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  revision  of  U.S.  Standards  for 
Grades  of  Florida  Grapefruit,  U.S. 
Standards  for  Grades  of  Florida  Oranges 
and  Tangelos,  and  U.S.  Standards  for 
Grades  of  Florida  Tangerines  will  not 
impose  substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  or  competitive 
position  of  these  entities  relative  to  large 
businesses. 

The  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  efliect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the  review 
is  to  ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  proposed  rule.  United  States 
Standards  for  Grades  of  Florida 
Grapefruit,  Florida  Orange  and 
Tangelos,  and  Florida  Tangerines,  was 
published  in  the  Federal  Register  on 
February  22.  1995,  (60  FR  9990-10004). 

The  Florida  Citrus  Parkers  (FCP), 
which  represents  the  majority  of  citrus 
growers  and  packers  in  Florida, 


requested  that  the  standards  be  revised 
in  order  to  bring  them  into  conformity 
with  current  cultural,  harvesting  and 
marketing  practices  developed  since  the 
standards  were  last  revised  in  December 
1980. 

The  60-day  comment  period  ended 
April  24,  1995,  and  a  total  of  fourteen 
comments  were  received  from  growers, 
shippers,  receivers,  and  researchers. 

Nine  comments  from  growers,  and 
shippers  were  in  favor  of  the  proposal 
in  its  entirety.  These  commentors  agreed 
that  due  to  changes  in  current  cultural, 
harvesting,  and  marketing  practices  of 
Florida  citrus,  it  was  necessary  to 
change  the  standards  as  proposed. 

A  copy  of  the  proposed  rule  was 
provided  to  the  Agricultural  Research 
Service  (ARS)  for  help  in  identifying 
studies,  data  collection  or  other 
information  concerning  the  possible 
effect  of  the  proposed  revision  on 
pesticide  use.  ARS  was  unable  to 
identify  any  relevant  information. 

One  comment  from  a  broker  did  not 
address  the  provisions  of  the  proposal, 
and  indicated  that  the  standards  do  not 
pertain  to  them. 

One  comment  stated  that  they  were 
"not  in  favor  of  the  proposed  changes 
and  that  there  needs  to  be  an  effort  to 
bring  about  standardization  of  grades  of 
citrus."  AMS  disagrees.  In  light  of  the 
vast  differences  between  the  various 
citrus  growing  regions  in  the  United 
States  and  the  necessary  differences  in 
their  respective  citrus  products,  it 
would  not  be  helpful  to  commerce  in 
these  commodities  to  create  one  U.S. 
standard  that  could  not  accurately 
identify  quality  and  condition 
characteristics. 

Two  comments  were  in  favor  of  the 
proposal  except  for  its  provisions 
regarding  size,  bruising,  oil  spots  and 
skin  breakdown.  One  comment  from  a 
grower/shipper/marketer  stated  that  in 
the  proposal  §§51.762,  51.1153,  and 
51.1822  paragraph  (a)  concerning 
"approved  and  recognized  methods" 
could  be  misconstnied  to  refer  to  pack 
patterns  in  the  current  size  sections  and 
therefore  should  reference  the  Florida 
Department  of  Citrus  Code,  a  State 
regulation.  AMS  disagrees.  Although 


size  and  pack  may  be  closely  pssociated. 
it  is  not  AMS's  intent  to  dictate  how  the    . 
fruit  is  packed,  but  to  create  a  uniform 
and  consistent  size  for  the  type  of  pack 
that  the  marketplace  deniand«.  In  light 
of  this,  AMS  is  of  the  view  that 
references  to  Florida  State  regulations 
are  no  longer  needed  and  that  the  size 
section  remain  as  proposed. 

The  grower/shipper/marketer  also 
commented  that  the  defects,  oil  spotting 
and  skm  breakdown  should  be  scored 
on  the  same  basis  as  they  are  often 
mistaken  for  one  another.  AMS  agrees 
that  these  defects  may  be  mistaken  for 
each  other.  Nonetheless,  it  is  AMS's 
experience  that  AMS  Agricultural 
Commodity  (iraders  and  others  who  are 
familiar  with  these  defects  can 
distinguish  them.  Moreover,  as  oil 
spotting  is  a  permanent  defect  and  skin 
breakdown  is  a  condition  delect  of  a 
*    progressive  nature,  that  it  is  important 
to  identify  between  these  two  defects. 
Many  who  trade  in  these  commodities 
need  to  know  whether  they  have  defects 
of  a  progressive  nature  or  not.  in  order 
to  market  the  fruit  accordingly. 
Therefore,  these  defects  will  remain  as 
proposed. 

A  receiver  commented  that  the  size 
sections  should  remain  as  it  is  currently. 
It  is  their  opinion  that  the  present  size 
designations  "provide  for  great 
flexibility  in  the  packing  of  numerous 
varieties  of  fruil  in  various  types  and 
sizes  of  containers."  However,  this  is 
not  the  case.  Due  to  the  shapes  of  some 
of  the  new  varieties  of  citrus,  and  the 
various  sizes  of  containers,  the  current 
size  and  pack  provisions  are  too 
stringent  for  growers/shippers  to  market 
these  types  of  citrus  fruits.  Also,  certain 
markets  request  that  the  fruit  be  packed 
in  a  specific  way  in  order  to  meet  their 
market  demands.  Therefore,  AMS  is  of 
the  view  that  proposed  changes  to  the 
size  section  will  give  the  fle.xibility 
needed  to  the  entire  citrus  industry 
when  marketing  these  new  varieties  of 

citrus. 

The  receiver  also  commented  on  the 
proposed  changes  to  bniising,  in  that 
they  should  remain  as  they  are  in  the 
current  standards.  There  appears  to  be 
some  confusion  as  to  how  bruises  would 
be  scored  based  on  the  proposed 
changes.  Bniising  will  be  scored  the 
same  as  it  is  in  the  current  standards. 
The  only  change  to  the  defect,  bruising, 
is  where  it  appears  in  the  «rtandards. 
Rather  than  being  under  the  basic 
requirements  section  of  the  standards  it 
will  be  under  the  'free  from  injury,  free 
from  damage,  free  from  serious  damage, 
and  free  from  ver>-  serious  d.image" 
sections  and  defined  in  the 
classification  of  defects  sections. 
Therefore,  with  no  change  as  to  how 


bruising  will  be  scored,  but  only  the 
location  of  the  defect  in  the  standards, 
no  change  is  warranted. 

Further,  due  to  an  oversight  the 
proposed  §§  51.762,  5i.ll53,  and 
51.1822,  are  not  included  in  this  final 
rule.  Because  the  standards  are  revising 
the  tolerances  from  a  specific  number  of 
defective  fruit  to  percentages,  a 
specified  sample  size  is  no  longer 
needed.  Also,  by  deleting  a  specific 
sample  size  the  application  of  tolerance 
sections  were  updated  to  allow  for 
defects  in  consumer  type  packages. 
Similar  provisions  appear  currently  in 
the  California  and  Arizona  citrus 
standards. 

As  a  matter  of  technical  change  and 
updating  references,  the  paragraphs 
incorporating  text  by  reference  to 
maturity  requirements  for  citrus  grown 
in  Florida  have  been  revised. 
Specifically.  §§51.767.  51.1158  and 
51  1823  Maturity,  for  grapefruit,  oranges 
and  tangelos,  and  tangerines, 
respectively,  have  been  revised  tu 
incorporate  by  reference  the  latest 
Florida  citrus  requirements.  The  latest 
edition  of  the  State  of  Florida  Citrus 
Fruit  Laws  is  1995  edition,  and  the 
latest  edition  of  the  Official  Rules 
Affecting  the  Florida  Citrus  Industry  is 
effective  Januarj  1, 1975,  as  amended. 
There  are  no  apparent  procedure 
changes  as  a  result  of  this  change, 
however,  this  does  make  the 
incorporation  by  reference  current. 

AMS  develops  and  improves 
standards  of  quality,  condition,  grade, 
and  packaging  in  order  to  facilitate 
efficient  marketing.  The  provisions  of 
this  final  rule  are  the  same  as  those  in 
the  proposed  mle,  except  for  the 
changes  noted  above  in  response  to  the 
comments  received,  and  several  minor 
editorial  changes  made  for  clarity. 

List  of  Subjects  in  7  CFR  Fart  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits, 
Incorporation  by  reference.  Nuts. 
Reporting  and  recordkeepmg 
requirements.  Trees.  Vegetables. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  part  51  is  amended  as  follows: 

PART  51— (AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1621-1627. 

2.  In  part  51.  subpart— United  States 
Standards  for  Grades  of  Florida 
Grapefniit  is  revised  to  read  as  follows: 


Subpart— iHMsd  States  SlafMlanto  1 
Grades  ot  Florida  Gr^Mfrutt 

Grades 


Sec 

.11.750 
51.751 
51.752 
51.753 
51.754 
51.755 
SI  756 
51.757 
51.758 
51  759 


FariCy 
1 
1 


U.S 

U.S.  No 
U.S.  No 
U.S  No. 
L'S.  No. 
U.S.  No. 
U.S.  No. 
U.S.  No. 
U.S.  No. 
U  S  No 


Brigtit. 

Golden. 
Bronze. 
Russet. 
Bright. 

Russet. 


Tolerances 

51.760  Tolerances. 
.Application  of  Toleranoes 

51.761  Application  of  tolerances. 

Size 

51.762  Siz" 


Defiiiitiafis 

51.763 

Similar  varietel  characteristir 

51.764 

Wellcolo'ed. 

51  765 

Firm. 

51.766 

Weil  foiroed 

51.767 

Mature. 

51.768 

Smixjth  texture. 

51.769 

Injury. 

51.770 

Discoloraaon. 

51.771 

Fairlv  well  colored. 

51.772 

Fdirlv  smooth  texture. 

51.773 

Damage. 

51  774 

Fairly  firm. 

51.775 

Slightly  misshapen. 

51.776 

Slightly  rough  texture 

51.7-'7 

.Sericus  damage 

51.778 

Slightly  colored. 

51.77« 

Poorly  colored. 

51  780 

Misshapen. 

51  781 

SlighUy  spongy. 

51.782 

Very  serious  damage. 

51.783 

Diameter 

51.784 

Classifitation  of  deff  cts. 

Subpart— United  States  Standards  for 
Grades  of  Florida  Grapefruit 

Grades 

§51.750    U.S.  Fancy. 

"U.S.  Fancy"  consists  of  grapefruit 
w  hich  meet  the  following  requirements; 

(a)  Basic  requirements: 

(1)  Discoloration.  Not  n.ore  than  one- 
tenth  of  the  surface,  in  the  aggregate, 
mav  be  affected  by  discoloration  (See 
§51.-70]: 

(2)  Firm: 

13)  Mature: 

14)  S-milar  \arietal  charar  teristics; 
(5)  Smooth  texture: 

(B)  Well  ccit.red;  and. 
(71  Well  f.i'Hied. 

(b)  FrHfc  fro.r. 

(1)  AmPionid'ion: 
(21  Buctskm 
(31  CnVf^d  melancse: 
(41  Decay: 

15)  Scab: 

(6'i  Spravi'iirn: 
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(7) 
(B) 
(0 
(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(d) 
(1) 
(2) 
(3) 
(4) 
(5) 
Ifi) 
(7) 
(8) 


Unhealed  skin  breaks;  and. 

VVorn-.y  fruit. 

Free  fnjiii  injury  cau.sed  by: 

Bruises; 

Green  .spots; 

Oil  spots; 

Scale; 

Scars; 

Skin  breakdown;  and, 

Thorn  sr:rat(:hes. 

Free  from  damage  t:aused  by: 

Dirt  nr  other  foruign  material, 

Disea.se; 

Dryness  or  nnishv  condition; 

Hail; 

Inse<:ts; 

Sprouting; 

Sunburn;  and. 

Other  means. 

For  tolerances  see  §  51.760. 


UMI 


§51.751     U.S.  No.  1  Bright 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  1  except  that 
fruit  shall  have  not  more  than  one-fifth 
of  its  surface,  in  the  aggregate,  affet:ted 
by  discoloration.  For  tolerances  see 
§51.7fiO. 

§51.752     U.S.  No.  1. 

"U.S.  No.  1"  consists  of  grapefruit 
which  meet  the  following  requirements: 

(a)  Basic  requirements: 

(1)  Discoloration:  Not  more  than  one- 
third  of  the  surfat:e,  in  the  aggregate, 
may  be  affected  by  discoloration.  (See 
§51.77U,); 

(2)  Fairly  smooth  texture; 

(3)  Fairly  well  colored; 

(4)  Firm; 

(5)  Mature; 

(6)  Similar  varietal  characteristics; 
and, 

(7)  Well  formed. 

(b)  Free  from: 
(U  [Viay; 

(2)  Unhealed  skin  breaks;  and. 

(3)  Wormy  fruit, 

(c)  Free  from  damage  caused  by: 
(U  .^nunoniation; 

(2)  Bruises; 

(3)  Bu(.kskin: 

(4)  Caked  tnelanose; 

(5)  Dirt  or  other  foreign  material; 
(f.)  Dis.Mse; 

(7)  Dryness  or  mushy  cotidition: 

(8)  C'.reeii  spots; 

(9)  Hail. 

(10)  Inset  is; 

(11)  Oil  spots; 

(12)  Scab; 

(13)  Scale: 

(14)  .S(,irs; 

(1.5)  Skin  breakdown, 

(Ifi)  Sprayburn; 

(17)  .SpriMilint;-  * 

(IH)  Sunhiini. 

(10)  Thurii  scratches,  and, 

(20)  Other  means. 


(d)  For  tolerances  see  §  51.7fiO. 

§  51 .753    U.S.  No  1  Golden. 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  1  except  that 
not  more  than  30  percent,  by  count,  of 
the  fruit  shall  have  more  than  one-third 
of  their  surface,  in  the  aggregate, 
affected  by  discoloration.  For  tolerances 
see  §51.760. 

§51.754    U.S.  No.  1  Bronze. 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  1  except  that 
at  least  30  percent,  by  count,  of  the  fruit 
shall  have  more  than  one-third  of  their 
surface,  in  the  aggregate,  affected  by 
discoloration.  The  predominating 
discoloration  on  each  of  these  fruits 
shall  be  of  nist  mite  type.  For  tolerances 
see  §51  760. 


§51.755     U.S.  No.  1  Russet 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  1  except  that 
at  least  30  percent,  by  count,  of  the  fruit 
shall  have  more  than  one-third  of  their 
surface,  in  the  aggregate,  affected  by  any 
tvpe  of  discoloration.  For  tolerances  see 
§51.760. 

§51.756    U.S.  No.  2  Bright 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  2  except  that 
fruit  shall  have  not  more  than  one-fifth 
of  its  surface,  in  the  aggregate,  affected 
by  discoloration.  For  tolerances  see 
S  51.760. 

§51.757     U.S.  No.  2. 

"U.S.  No.  2"  consists  of  grapefruit 
which  meet  the  following  requirements: 

(a)  Basic  requirements: 

(1)  Discoloration:  Not  more  than  one- 
half  of  the  surface,  in  the  aggregate,  may 
be  affected  by  discoloration.  (See 
§51.770); 

(2)  Fairly  firm; 

(3)  Mature; 

(4)  Similar  varietal  characteristics; 

(5)  Slightly  colored, 

(6)  Not  more  than  slightly  misshapen; 
and, 

(7)  Not  more  than  slightly  rough 
texture. 

(b)  Free  from: 
(I) Decay; 

(2)  Unhealed  skin  breaks:  and, 

(3)  Wormy  fniit. 

(<  )  Free  from  serious  damage  caused 


by: 


( 1)  Ammoniation: 

(2)  Bruises; 

(  t)  Buckskin: 

(4)  (iaked  nieianose; 

(5)  Dirt  or  other  fort^ign  material; 

(6)  Disease: 

(7)  Dryness  or  mushy  condition; 
[H]  (jreen  spots; 

('))  Mail; 


(10)  Insects: 

(11)  Oil  spots; 

(12)  Scab; 

(13)  Scale; 

(14)  Scars; 

(15)  Skin  breakdown; 

(16)  Sprayburn; 

(17)  Sprouting; 

(18)  Sunburn; 

(19)  Thorn  scratches;  and, 

(20)  Other  means. 

(d)  For  tolerances  see  §  51.760. 

§51.758    U.S.  No.  2  Russet 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  2  except  that 
at  least  10  percent  of  the  fruit  shall  have 
more  than  one-half  of  their  surface,  in 
the  aggregate,  affected  by  any  type  of 
discoloration.  For  tolerances  see 
§51.760. 

§51.750    U.S.Na3. 

"U.S.  No  3"  consists  of  grapefruit 
which  meet  the  following  requirements: 

(a)  Basic  requirements: 

(1)  Mature; 

(2)  Misshapen; 

(3)  Poorly  colored; 

(4)  Rough  texture,  not  seriously 
bumpy; 

(5)  Similar  varietal  characteristics; 
and, 

(6)  Slightly  spongy. 

(b)  Free  from: 
(1) Decay; 

(2)  Unhealed  skin  breaks;  and, 

(3)  Wormy  fruit. 

(c)  Free  from  very  serious  damage 
caused  by: 

(1)  Ammoniation; 

(2)  Bruises; 

(3)  Buckskin; 

(4)  Caked  melanose; 

(5)  Disease; 

(6)  Dryness  or  mushy  condition; 

(7)  Hail; 
(8]  Insects; 

(9)  Oil  spotting; 

(10)  Scab; 

(11)  Scale: 

(12)  Scars; 

(13)  Skin  breakdown; 

(14)  Sprayburn; 

(15)  Sprouting; 

(16)  Sunburn;  and, 

(17)  Other  means. 

(d)  For  tolerances  see  §51.760. 

Tolerances 

§  5 1 .  760    Tolerances. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  are 
provided  as  specified: 

(a)  Defects.  (1)  U.S.  Fancy.  U.S.  No.  1 
Bright,  U.S.  No.  1.  U.S.  No.  1  Golden, 
U.S.  No.  1  Bronze,  U'.S.  No.  1  Rus.set, 


U.S.  No.  2  Bright,  U.S.  No.  2.  and  U.S. 
No.  2  Russet. 

(i)  For  defects  at  shipping  point. ^  Not 
more  than  10  percent  of  the  fruit  in  any 
lot  may  fail  to  meet  the  requirements  of 
the  specified  grade:  Provided,  that 
included  in  this  amount  not  more  than 
5  percent  shall  be  allowed  for  defects 
causing  very  serious  damage,  including 
in  this  latter  amount  not  more  than  1 
percent  for  decay  or  wormy  fruit. 

(ii)  For  defects  en  route  or  at 
destination.  Not  more  than  12  percent  of 
the  fruit  which  fail  to  meet  the 
requirements  of  the  specified  grade: 
Provided,  that  included  in  this  amount 
not  more  than  the  following  percentages 
shall  be  allowed  for  defects  listed: 

(A)  10  percent  for  fruit  having 
permanent  defects;  or, 

(B)  7  percent  for  defects  causing  very 
serious  damage,  including  therein  not 
more  than  5  percent  for  very  serious 
damage  by  permanent  defects  and  not 
more  than  3  percent  for  decay  or  wormy 
fruit. 

(2)  U.S.  No.  3. 

(i)  For  defects  at  shipping  point.^  Not 
more  than  10  percent  of  the  fruit  in  any 
lot  may  fail  to  meet  the  requirements  of 
the  grade:  Provided,  that  included  in 
this  amount  not  more  than  1  percent 
shall  be  for  decay  or  wormy  fruit. 

(ii)  For  defects  en  route  or  at 
destination.  Not  more  than  12  percent  of 
the  fruit  which  fail  to  meet  the 
requirements  of  the  grade:  Provided, 
that  included  in  this  amount  not  more 
than  the  following  percentages  shall  be 
allowed  for  defects  listed: 

(A)  10  percent  for  fruit  having 
permanent  defects;  or, 

(B)  3  percent  for  decay  or  wormy  fruit, 
(b)  Djsco/orafion— (1)  U.S.  No.  1 

Brigtxt.  U.S.  No.  1,  U.S.  No.  2  Bright,  and 
U.S.  No.  2.  Not  more  than  10  percent  of 
the  fruit  in  any  lot  may  fail  to  meet  the 
requirements  relating  to  discoloration  as 
specified  in  each  grade.  No  sample  may 
have  more  than  20  percent  of  the  fruit 
with  excessive  discoloration:  And 
provided  further,  that  the  entire  lot 
averages  within  percentage  specified. 

(2)  U.S.  No.  1  Golden.  Not  more  than 
30  percent  of  the  fruit  shall  have  in 
excess  of  one-third  of  their  surface,  in 
the  aggregate,  affected  by  discoloration, 
and  no  part  of  any  tolerance  shall  be 
allowed  to  increase  this  percentage.  No 
sample  may  have  more  than  40  percent 
of  the  fruit  with  excessive  discoloration: 
And  provided  further,  that  the  entire  lot 


■  Shipping  point,  as  uied  in  these  standards, 
means  the  point  of  origin  of  the  shipment  in  the 
producing  area  or  at  port  of  loading  for  ship  stores 
or  overseas  shipment,  or,  in  the  case  of  shipments 
from  outside  the  continental  United  States,  the  port 
of  entry  into  the  United  Slates. 


averages  within  the  percentage 
specified. 

(3)  U.S.  No.  1  Bronze,  and  U.S.  No.  1 
Russet.  At  least  30  percent  of  the  fhiit 
shall  have  in  excess  of  one-third  of  the 
surface,  in  the  aggregate,  affected  by 
discoloration,  and  no  part  of  any 
tolerance  shall  be  allowed  to  reduce  this 
percentage.  No  sample  may  have  less 
than  20  percent  of  the  fruit  with 
required  discoloration:  And  provided 
further,  that  the  entire  lot  averages 
within  the  percentage  specified. 

(4)  U.S.  No.  2  Russet.  At  least  10 
percent  of  the  fruit  shall  have  in  excess 
of  one-half  of  the  surface,  in  the 
aggregate,  affected  by  discoloration,  and 
no  part  of  any  tolerance  shall  be  allowed 
to  reduce  this  percentage:  And  provided 
further,  that  the  entire  lot  averages 
within  the  percentage  specified. 

Application  of  Tolerances 

§51.761    Application  ol  totorances. 

The  contents  of  individual  packages 
in  the  lot,  based  on  sample  inspection, 
are  subject  to  the  following  limitations, 
unless  otherwise  specified  in  §  51.760: 
Provided,  that  the  average  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade: 

(a)  For  packages  which  contain  more 
than  15  pounds,  and  a  tolerance  of  10 
percent  or  more  is  provided,  individual 
packages  in  any  lot  shall  have  not  more 
than  one  and  one-half  times  the 
tolerance  specified.  For  packages  which 
contain  more  than  15  pounds,  and  a 
tolerance  of  less  than  10  percent  is 
provided,  individual  packages  in  any  lot 
shall  have  not  more  than  double  the 
tolerance  specified,  except  that  at  least 
one  decayed  or  very  seriously  damaged 
fruit  may  be  permitted  in  any  package. 

(b)  For  packages  which  contain  15 
pounds  or  less,  individual  packages  in 
any  lot  are  not  restricted  as  to  the 
percentage  of  defects:  Provided,  that  not 
more  than  one  fruit  which  is  decayed  or 
otherwise  very  seriously  damaged  may 
be  permitted  in  any  padiage  and,  in 
addition,  en  route  or  at  destination  not 
more  than  10  percent  of  the  packages 
may  have  more  than  one  fhiit  which  is 
decayed  or  otherwise  very  seriously 
damaged. 

Size 

§51.762    Size. 

(a)  Fruits  shall  be  fairly  uniform  in 
size  and  shall  be  packed  in  containers 
according  to  approved  and  recognized 
methods. 

(b)  "Fairly  uniform  in  size"  means 
that  not  more  than  10  percent  of  the 
grapefruit  per  sample  may  vary  more 
than  one-half  inch  in  diameter. 


(c)  In  order  to  allow  for  variations 
incident  to  proper  sizing,  not  more  than 
10  percent  of  the  samples  in  any  lot  may 
fail  to  meet  the  requirements  of  size. 

Definitions 

Similar  varietal  characteristics  means 
that  the  fruits  in  any  container  are 
similar  in  color  and  shape. 

§51.764    Welcotorad. 

Well  colored  means  that  the  fruit  has 
characteristic  color  for  the  variety  with 
practically  no  trace  of  green  color. 

§51.766    Rna 

Firm  means  that  the  fhiit  is  not  soft, 
or  noticeably  wilted  or  flabby,  and  the 
skin  is  not  spongy  or  puffy. 


§51.766 

Well  formed  means  that  the  fruit  has 
the  shape  characteristic  of  the  variety. 

§51.767    Mtolure. 

\4ature  shall  have  the  same  meaning 
assigned  the  term  in  the  Florida  Gtrus 
Code,  Chapter  601, 1995  Edition,  and 
the  Official  Rules  Affecting  the  Florida 
Citrus  Industry,  in  effect  as  of  February 
12,  1995.  These  grapefruit  maturity 
requirements  are  contained  in  the 
Florida  Citrus  Code,  Chapter  601, 
Florida  Statutes,  Sections  601.16, 
601.17,  and  601.18,  1995  Edition,  and 
the  State  of  Florida  Department  of  Citrus 
Official  Rules  Affecting  the  Florida 
Citrus  Industry.  Fart  1,  Chapter  20-13 
Market  Classification.  Maturity 
Standards  and  Processing  or  Packing 
Restrictions  for  Hybrids  in  effect  as  of 
February  12,  1995.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from,  Florida  Department  of  Citrus,  Post 
Office  Box  148,  Lakeland,  Florida  33802 
or  copies  of  both  regulations  may  be 
inspected  at  USDA,  AMS,  F&VD,  FPB. 
Standardization  Section,  Room  2065-S. 
14th  and  Independence  Ave., 
Washington.  DC  20250  or  at  the  Office 
of  the  Federal  Register,  Suite  700,  800 
North  Capitol  Street,  Washington,  DC. 

§51.768    Smooth  texture. 

Smooth  texture  means  that  the  skin  is 
thin  and  smooth  for  the  variety  and  size 
of  the  fruit.  "Thin"  means  that  the  skin 
thickness  does  not  average  more  than  '/b 
inch  (9.5  mm),  on  a  central  cross 
section,  on  grapefruit  4^^  inches  (104.8 
mm)  in  diameter. 

§51.768    miury. 

Injury  means  any  specific  defect 
described  in  §51.784,  Table  1;  or  an 
equally  objectionable  variation  of  any 
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(HU!  (if  tlu'St^  Ht->f»Hls.  niiv  otlittr  dotw  t.  or 
liny  (ornhinntHiii  of  ciefw  ts,  whicfi 
slight  Iv  lit'triuts  from  the  ii[)pe;irnni  e.  or 
ihc  t'dihlo  or  iiiarkotitig  quality  of  the 
frill  I 

§51. 770    Discoloration. 

Diacninmtton  means  ^llssetin^  of  a 
ligtit  shado  of  golden  brown  caused  hy 
ru.sl  mitu  or  other  means.  I.ijjhter  shades 
of  disi.oloration  caused  by  smootfi  or 
fairly  smooth  superficial  scars  or  other 
means  may  be  allowed  on  a  greatHr  area, 
or  darker  shades  may  tie  allowed  on  a 
lesser  area,  provided  no  discoloration 
caused  by  speck-type  melanose  or  other 
mean.s  may  detract  from  the  appearancn 
of  the  fruit  to  a  greater  extent  than  the 
shade  and  amount  of  discoloration 
allowed  in  the  grade. 

§  51.771    Fairly  well  colored. 

Fairly  well  colored  means  that  except 
for  an  aggregate  area  of  green  color 
which  does  not  exceed  the  area  of  a 
circle  1  inch  (25.4  mm)  in  diameter,  the 
characteristic  color  predominates  over 
the  green  color. 

§  51.772    Fairly  smooth  texture. 

Fairly  smooth  texture  means  that  the 
skin  is  fairly  thin  and  not  coarse  for  the 
variety  and  size  of  the  fruit.  "Fairly 
thin"  means  that  the  skin  thickness  does 
not  average  more  than  Vz  inch  (12.7 
mm),  on  a  grapefruit  4V8  inches  (104.8 
mm)  in  diameter. 

§  5 1 .  784    Oassif k^tion  of  defects. 


§51.773    Damage. 

UniiKii'r  means  anv  specific  defect 
described  in  *^  .51.784,  Table  I;  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  (.ombination  of  defe<;ts,  which 
materially  detracts  from  the  appearance, 
or  the  edible  or  marketing  quality  of  the 
fruit. 

§51.774    Fairly  firm. 

Fairly  firm  means  that  the  fruit  may 
be  slightly  soft,  hut  not  bruised,  and  the 
skin  is  not  spongy  or  puffy. 

§  51.775    Stightty  misshapen. 

Slightly  misshapen  means  that  the 
fruit  has  fairly  good  shape  characteristic 
of  the  variety  and  is  not  more  than 
slightly  elongated  or  pointed  or 
otherwise  deformed. 

§  51 .776    Slightly  rough  texture. 

Slightly  rough  texture  means  that  the 
skin  may  be  slightly  thick  but  not 
excessively  thick,  materially  ridged  or 
grooved.  "Slightly  thick"  means  that  the 
skin  thickness  does  not  average  more 
than  Va  inch  (15.9  mm),  on  a  central 
cross  section,  on  a  grapefruit  4%  inches 
(104.8  mm)  in  diameter. 

§  51 .777    Serious  damage. 

Serious  damage  means  any  specific 
defect  described  in  §  51.784,  Table  I;  or 
an  equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects,  which 
seriously  detracts  from  the  appearance, 


Table 


or  the  edible  or  marketing  quality  ot  the 
fruit. 

§51.778    Slightly  colored. 

Slightly  colored  means  that  ex(  ept  for 
an  aggregate  area  of  green  color  which 
does  not  exceed  the  area  of  a  t;ircle  2 
inches  (50  8  mm)  in  diameter,  the  fruit 
surface  shows  some  characteristic  color. 

§51.779    Poorly  cok>red. 

Poorly  colored  means  that  not  more 
than  25  percent  of  the  surface  may  be 
of  a  solid  dark  green  color. 

§51.780    Misshapen. 

Misshapen  means  that  the  fruit  is 
decidedly  elongated,  pointed,  or 
flatsided. 

§  51 .781    Slightly  spongy. 

Slightly  spongy  means  that  the  fruit  is 
puffy  or  slightly  wilted  but  not  flabby. 

§  51 .782    Very  serious  damage. 

Very  serious  damage  means  any 
specific  defect  described  in  §  51.784, 
Table  I;  or  an  equally  objectionable 
variation  of  any  one  of  these  defects, 
any  other  defect,  or  any  combination  of 
defects,  which  very  seriously  detracts 
from  the  appearance,  or  the  edible  or 
marketing  quality  of  the  fruit. 

§51.783    Diameter. 

Diameter  means  the  greatest 
dimension  measured  at  right  angles  to  a 
line  Crom  stem  to  blossom  end. 


Factor 

Injury 

Damage 

Serious  damage 

Very  serious  damage 

Ammoniation  

htot  occurring  as  li^t 

Scars  are  cracked  or  dark 

Aaareaatlnq  more  ttian  25 

speck  type. 

and  aggregating  more 
than  a  circle  1  mch 
(25.4  mm)  In  diameter. 

percent  of  the  suriace. 

Bruises  

Segment  walls  are  col- 

Segment walls  are  col- 

Segment wals  are  col- 

Fmit is  split  open,  peel  is 

lapsed,  or  rag  is  rup- 

lapsed, or  rag  is  mp- 

lapsed,  or  rag  is  mp- 

badly  watersoaked,  or 

tured  and  juice  sacs  are 

tured  and  juice  sacs  are 

tured  and  juk:e  sacs  are 

rag  Is  ruptured  and  juk» 

ruptured. 

ruptured. 

mptured. 

sacs  are  ruptured  caus- 
ing a  mushy  conditk}n 
affecting  all  segments 
more  than  %  inch  (19.1 
mm)  at  bruised  area  or 
the  equivalent  of  this 
amount,  by  volume, 
when  affecting  more 
than  one  area  on  the 
fnjlt. 

Budcskin  

Aggregating  more  than  a 
circle  1-V4incties(31.8 

Aggregating  more  than  25 
percent  of  the  surface. 

Aggregating  more  than  50 
percent  of  the  suriace. 

mm)  in  diameter. 

Caked  melanose  

Aggregating  more  than  a 
arde  %  inch  (19.1  mm) 

Aggregating  more  than  a 
drde  1  inch  (25.4  mm) 

Aggregating  more  than  25 
percent  of  the  surface. 

in  diameter. 

in  diameter. 

Table  I — Continued 


Factor 


Oryness  or  mushy  condition 


Injury 


Danrtage 


Serious  damage 


Green  spots 

Oil  spots  .... 
Scab 

Scale  


Scars,  HaU,  or  Thorn 
scratches  [For  smiMth  or 
fairly  snwoih  superficial 
scars  see  §51.770.]. 


Suntxim 


Aggregating  more  tiian  a 
circle  ^/j  Inch  (12.7  mm) 
In  diameter,  caused  by 
scale. 

Aggregating  more  than  a 
circle  'A  Inch  (12.7  mm) 
In  diameter. 


More  than  a  few  adjacent 
to  the  "Ixjtton"  at  the 
stem  end,  or  more  ttian 
6  scattered  on  ottier 
portkxis  of  ttie  fruit. 


Depressed,  not  smooth,  or 
detracts  from  appear- 
ance more  than  tfie 
arrxxjit  of  discokxation 
permitted  In  the  grade. 


Skin  breakdown 
Spraytxjm 

Sprouting 


Aggregating  more  than  a 
circle  %  Inch  (9.5  mm) 
in  diameter. 


Affecting  all  segments 
more  ttian  V*  Inch  (6.4 
mm)  at  stem  end,  or  the 
equivalent  of  ttiis 
amount,  by  volume, 
wfien  occurring  In  oltwr 
portions  ofthefruiL 

Aggregating  more  than  a 
circle  %  inch  (19.1  mm) 
in  diameter,  caused  by 
scale. 

Aggregating  more  than  a 
circle  1  inch  (25.4  mm) 
in  diameter. 

Materially  detracts  from 
the  shape  or  texture,  or 
aggregatir^  more  than  a 
circle  %  inch  (19.1  mm) 
in  diameter. 

Btotch  aggregating  more 
than  a  clrde  ^4  Inch 
(19.1  mm)  In  diameter, 
or  occurmg  as  a  ring 
more  tfian  a  circle  1% 
Inctws  (31.8  mm)  In  di- 
ameter. 

Very  deep  or  very  rough 
aggregating  more  ttian  a 
circle  '/2  Inch  (12.7  mm) 
in  diameter  deep  or 
rough  aggregating  more 
than  a  drde  1  inch 
(25.4  mm)  in  diameter, 
slightiy  rough  or  of  slight 
depth  aggregating  more 
than  10  percent  of  fruit 
surface. 
Aggregating  more  than  a 
drde  %  inch  (19.1  mm) 
m  diameter. 
Aggregating  more  than  a 
cirde  %  Inch  (19.1  mm) 
in  diameter. 

More  than  six  seeds  have 
sprouts  of  more  than  V* 
inch  (6.4  mm)  in  length, 
or  more  ttian  3  seeds 
with  sprouts  over  ^4 
inch  (19.1  mm)  in  length. 

Skm  Is  flattened,  dry,  dark- 
ened, or  hard  and  the 
affected  area  exceeds 
25  percent  of  the  sur- 
face. 


Affecting  all  segments 
more  than 'A  inch  (12.7 
mm)  at  stem  end.  or  ttie 
equivalent  of  this 
amount,  t>y  voiwne, 
wtwn  occurring  inottier 
portions  of  the  fruiL 

Aggregating  more  than  a 
drde  1  irx^  (25.4  mm) 
In  diameter,  caused  by 
scale. 

Aggregating  more  than  a 
drde  V.^  inches  (38. 1 
mm)  in  diameter. 

Seriously  detracts  from  ttte 
shape  or  texture,  or  ag- 
gregating more  than  a 
arde  7/8  inch  (222 
mm)  in  dianwter. 

Blolch  aggregating  more 
thanadrde  1  inch 
(25.4  mm)  in  dameter. 
oroccuningas  a  ring 
more  ttian  a  drde  1  ^/2 
inches  (38.1  mm)  in  di- 
ameter.. 

Very  deep  or  very  rough 
aggregating  more  than  a 
circle  1  Inch  ^.4  mm) 
In  diameter,  deep  or 
rough  aggregating  more 
them  5  percent  of  fruit 
surface;  skgfit  depth  or 
slightly  rough  aggregat- 
ing more  than  15  per- 
cent of  fruit  surface. 

Aggregating  more  ttian  a 
drde  i  Irx*  (25.4  mm) 
In  diameter. 

Hard  and  aggregating 
more  than  a  drde  1  'h 
indies  (38.1  mm)  In  di- 
ametar. 

More  than  six  seeds  have 
sprouts  of  more  ttian  ^/2 
Inch  (12.7  mm)  In 
length,  or  more  ttian  3 
seeds  with  sprouts  over 
1  Inch  (25.4  mm)  m 
length. 

Skin  is  hard  and  affects 
more  than  one-ttwd  of 
ttie  surface. 


Very  serious  damage 


Affecting  al  segmertt 
more  than  3/4  inch  (19.1 
mm)  at  stem  end,  or  trie 
equivatenl  of  ttiis 
amount,  by  vokjme. 
M^ien  occurring  n  other 
portions  of  ttw  fruiL 

Aggregating  more  than  1/3 
of  ttw  surface,  caused 
t>y  scale. 

Aggregating  more  ttian  ^/> 
of  ttie  surface. 

Aggregating  more  ttian  25 
percent  of  ttie  suriace. 


Aggregating  more  ttian  25 
percent  of  the  surtaoe. 


Very  deep  or  very  rou^ 
or  unsightly  that  appear- 
ance is  very  seriously 
affected. 


Aggregating  more  ttian  25 
percent  of  ttie  sulace. 

Aggregating  more  ttian  25 
percent  of  ttie  surface. 


More  ttian  six  seeds  have 
sprouts  of  more  ttian  % 
mch  (19.1  mm)  in 
length,  or  more  ttian  3 
seeds  with  sprouts  over 
IV4  inches  (31.8  mm)  in 
length. 

/Aggregating  more  ttian  50 
percent  of  ttie  surface. 


Note:  All  references  to  area  or  aggregating  area,  or  length  in  this  standard  are  based  on  a  grapefmit  4%  inches  (104.8  mm)  m  <»ameter.  al- 
k>wing  proportionately  greater  areas  on  larger  fruit  and  lesser  areas  on  smaller  fruiL 


3.  In  part  51,  Subpart — United  States 
Standards  for  Grades  of  Florida  Oranges 
and  Tangelos  is  revised  to  read  as 
follows: 


Subpart— United  States  Standards  for 
Grades  ot  Florida  Oranges  and  Tangelos 

General 


Sec. 
51.1140 


General. 


UMI 


Grades 

51.1141  U.S.  Fancy. 

51.1142  U.S.  No.  1  BrighL 

51.1143  U.S.  No.  1. 


51.1144 

U.S.  No.  1  Golden 

51.1145 

U.S.  No.  1  Bronze. 

51.1146 

U.S.  No.  1  Russet. 

51.1147 

U.S.  No.  2  Bright. 

51.1148 

U.S.  No.  2. 

51.1149 

U.S.  No.  2  RusseL 

51.1150 

U.S.  No.  3 

Tolerances 

51.1151 

Tolerances. 
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Application  of  Tolerances 

51  1152     Application  of  tolerances. 

Size 

51.1153  Size 

Definitions 

51.1154  Similar  varietal  (  haracti<ristics. 

51.1155  Well  colored. 

51.1156  Finn. 

51.1157  Well  formed. 

51.1158  Mature 

51  1159  Smooth  textvire. 

51.1  IfiO  Injury 

51  1161  Dist-oloration, 

51.1162  Fairly  snKjoth  te.xturc. 

51.1163  Damage. 

51.1164  Fairly  well  colored 

51 . 1 165  Reasonably  well  colored. 

51.1166  Poorly  colored 

51.1167  Fairly  firm. 

51.1168  Slightly  mis.shapen. 

51.1169  Slightly  rough  tt^xture. 

51 . 1 1 70  Serious  damage. 

51.1171  Misshapen. 

51.1172  Slightly  spongy. 

51.1173  Very  serious  damage. 

51.1174  Diameter. 

51.1175  Classification  of  defects. 

Standards  for  Internal  Quality  of  Common 
Sweet  Oranges  (Citrus  Sinensis  (L)  Osbeck) 

51.1176  US.  Grade  AA  juice  (Double  A). 

51.1177  U.S.  Grade  A  juice. 

51  1 178     .Maximum  anhydrous  citric 
permissible  for  corresponding  total 
soluble  solids. 

51  117«)     Method  of  juice  extraction. 

Subf>art — United  States  Standards  for 
Grades  of  Florida  Oranges  and 
Tangelos 

General 

§51.1140    Qeneral. 

The  standards  coiitainetl  in  this 
subpart  apply  only  to  tlin  common  or 
sweet  orangH  group  and  varieties  and 
hybrids  of  varieties  belonging  to  the 
Mandarin  group,  except  tangerines,  and 
to  the  i.itru.s  truit  t.onunoniv  Itnown  as 
"tdngelo" — a  hybrid  bfitween  tangerine 
or  mandarin  orange  (citrus  reticulata) 
with  t'ithor  the  grapefruit  or  pomelo  (C^. 
paradi.'^i  and  C  grandis).  Separate  U.S. 
standards  apply  to  tangerines.  The 
standards  for  internal  quality  contained 
in  i}t),ll  1  1 7H  through  51,1179  apply 
only  to  common  sweet  oranges  (citrus 
sinensis  (L)  Osbeck). 

Grades 

§51.1141     U.S.  Fancy. 

"LI.S  Fcinc  y"  consists  of  oranges 
which  meet  the  following  requirements; 

(ii)  Basic  re()uirements: 

(1)  iJiscolorntion:  Not  niore  than  one- 
tenth  o*  the  surface,  in  the  aggregate, 
may  be  afterted  t)y  discolorntioii.  (See 

§31.1161.); 

[1]  Firm, 
{.i)  M  iture; 


UMI 


(4)  Similar  varietal  characteristics; 

(5)  Smooth  texture; 

(6)  Well  colored;  and, 

(7)  Well  formed. 

(b)  Free  from: 

(1)  Amnioniation; 

(2)  Buckskin; 

(3)  Caked  melanose; 

(4)  Creasing; 

(5)  Decay: 

(6)  Scab; 

(7)  Split  navels; 

(8)  Sprayburn; 

(9)  Undeveloped  segments; 

(10)  Unhealed  skin  breaks;  and, 

(11)  Wormy  fruit. 

(c)  Free  from  injury  caused  by: 

(1)  Bruises; 

(2)  Green  spots; 

(3)  Oil  spots; 

(4)  Rou^,  wide  or  protruding  navels; 
(.5)  Scale; 

(6)  Scars; 

(7)  Skin  breakdown;  and, 

(8)  Thorn  scratches. 

(d)  Free  from  damage  caused  by: 

(1)  Dirt  or  other  foreign  materialr 

(2)  Disease; 

(3)  Dryness  or  mushy  condition; 

(4)  Hail; 

(5)  Insects; 

(6)  Riciness  or  woodiness; 

(7)  Sunburn;  and. 
(H)  Other  means. 

(e)  For  tolerances  see  §  51.1151. 

(f)  Internal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 
AA  juice  (Double  A)"  or  "U.S.  Grade  A 
juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§  51 . 1 1 42    U.S.  No.  1  Bright 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No  1  except  that 
fruit  shall  have  not  more  than  one-fifth 
of  its  surface,  in  the  aggregate,  affected 
by  discoloration. 

(a)  For  tolerances  see  §  51.1151. 

(b)  Internal  quality:  Lots  meeting  the 
infernal  requirements  for  "U.S.  Grade 
AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
t?§51. 1176-51. 1179.) 

§51.1143     U.S.  No.  1. 

"US.  No.  1"  consists  of  oranges 
which  meet  the  following  requirements: 
(a)  Basic  requirements: 

(1)  Color; 

(i)  Farly  and  midseason  varieties  shall 
be  fairly  well  colored. 

(ii)  For  Valen(ja  and  other  late 
varieties,  not  l^ss  than  50  percent,  by 
count,  shall  be  fairly  well  colored  and 
the  rtjmainder  reasonably  well  colored. 

(2)  Discoloration:  Not  more  than  one- 
third  <il  the  siirfact!,  in  the  aggregate. 


may  be  affected  by  discoloration.  (See 
§51.1161.); 

(3)  Fairly  smooth  texture; 

(4)  Firm; 

(5)  Mature; 

(6)  Similar  varietal  characteristics; 
and, 

(7)  Well  formed. 

(b)  Free  from: 

(1)  Decay; 

(2)  Unhealed  skin  breaks;  and, 

(3)  Wormy  fruit. 

(c)  Free  from  damage  caused  by: 

(1)  Ammoniation; 

(2)  Bruises; 

(3)  Buckskin; 

(4)  Caked  melanose; 

(5)  Creasing; 

(6)  Dirt  or  other  foreign  material; 

(7)  Disease; 

(8)  Dryness  or  mushy  condition; 

(9)  Green  spots; 

(10)  Hail; 

(11)  Insects; 

(12)  Oil  spots; 

(13)  Riciness  or  woodiness; 

(14)  Scab; 

(15)  Scale; 

(16)  Scars; 

(17)  Skin  breakdown; 

(18)  Split,  rough  or  protruding  navels; 

(19)  Sprayburn; 

(20)  Sunburn; 

(21)  Thorn  scratches;  and, 

(22)  Other  means. 

(d)  For  tolerances  see  §51,1151. 

(e)  Infernal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 
AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§51.1144    U.S.  No.  1  Golden. 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  1  except  that 
not  more  than  30  percent,  by  count,  of 
the  fruit  shall  have  more  than  one-third 
of  their  surface,  in  the  aggregate, 
affected  by  discoloration. 

(a)  For  tolerances  see  §51.1151. 

(b)  Internal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 
AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§51.1145    U.S.  No.  1  Bronn. 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  I  except  at  least 
30  percent,  by  count,  of  the  fruit  shall 
have  more  than  one-third  of  their 
surface,  in  the  aggregate,  affected  bv 
discoloration.  The  predominating 
discoloration  on  each  fruit  shall  be  of 
rust  mite  type. 

(a)  For  tolerances  see  §51.1151. 

(b)  Internal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 


AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§  51 .1 146    U.S.  No.  1  Russet. 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  1  except  that 
at  least  30  percent,  by  count,  of  the  fruit 
shall  have  more  than  one-third  of  their 
surface,  in  the  aggregate,  affected  by  any 
type  of  discoloration. 

(a)  For  tolerances  see  §  51.1151. 

(b)  Internal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 
AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
cormection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§51.1147    U.S.  No.  2  Bright 

The  requirements  for  this  grade  are 
the  same  as  for  U.S  No.  2  except  that 
fruit  shall  have  not  more  than  one-fifth 
of  its  surface,  in  the  aggregate,  affected 
by  discoloration. 

(a)  For  tolerances  see  §  51.1151. 

(b)  Internal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 
AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§51.1148    U.S.  No.  2. 

"U.S.  No.  2"  consists  of  oranges 
which  meet  the  following  requirements: 

(a)  Basic  requirements: 

(1)  Discoloration:  Not  more  than  one- 
half  of  the  surface,  in  the  aggregate,  may 
be  affected  by  discoloration.  (See 
§51.1161.) 

(2)  Fairly  firm; 

(3)  Mature; 

(4)  Reasonably  well  colored; 

(5)  Similar  varietal  characteristics; 

(6)  Not  more  than  slightly  misshapen; 
and 

(7)  Not  more  than  slightly  rough 
texture 

(b)  Free  from: 
(1) Decay; 

(2)  Unhealed  skin  breaks-  and 

(3)  Wormy  fruit. 

(c)  Free  from  serious  damage  caused 
by: 

(1)  Ammoniation, 

(2)  Bruises; 

(3)  Buckskin; 

(4)  Caked  melanose; 

(5)  Creasing; 

(6)  Dirt  or  other  foreign  material; 

(7)  Disease; 

(8)  Dryness  or  mushy  condition; 

(9)  Green  spots; 

(10)  Hail, 

(11)  Insects; 

(12)  Oil  spots; 

(13)  Rii  iness  or  woodiness: 


(14)  Scab; 

(15)  Scale; 

(16)  Scars; 

(17)  Skin  breakdown; 

(18)  Split,  rough  or  protruding  navels; 

(19)  Sprayburn; 

(20)  Sunburn: 

(21)  Thorn  scratches;  and 

(22)  Other  means. 

(d)  For  tolerances  see  §  51.1151. 

(e)  Internal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 
AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§51.1149    U.S.  No.  2  RusaeL 

The  requirements  for  this  grade  are 
the  same  as  for  U.S.  No.  2  except  that 
at  least  10  percent  of  the  fruit  shall  have 
more  than  one-half  of  their  surface,  in 
the  aggregate,  affected  by  any  type  of 
discoloration. 

(a)  For  tolerances  see  §  51.1151. 

(b)  Internal  quality:  Lots  meeting  the 
internal  requirements  for  "U.S.  Grade 
AA  Juice  (Double  A)"  or  "U.S.  Grade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176-51.1179.) 

§51.1150    U.S.  No.  3. 

"U.S.  No.  3"  consists  of  oranges 
which  meet  the  following  requirements: 

(a)  Basic  requirements: 

(1)  Mature; 

(2)  Misshapen; 

(3)  Poorly  colored; 

(4)  Rough  texture,  not  seriously 
lumpy; 

(5)  Similar  varietal  characteristics; 
and 

(6)  Slightly  spongy. 

(b)  Free  from; 
(1) Decay; 

(2)  Unhealed  skin  breaks;  and 

(3)  Wormy  fruit. 

(c)  Free  from  very  serious  damage 
caused  by: 

(1)  Ammoniation; 

(2)  Bruises; 

(3)  Buckskin, 

(4)  Caked  melanose; 

(5)  Ci easing; 

(6)  Disease,     . 

(7)  Dryness  or  mushy  condition; 

(8)  Hail; 

(9)  Insects; 

(10)  Riciness  or  woodiness; 

(11)  Scab; 
{12)Sc^le; 

(13)  Scars; 

(14)  Skin  breakdown; 

(15)  Split  navels; 

(16)  Sprayburn; 

(17)  Sunburn;  and 

(18)  Other  means. 

Id)  For  tolerances  see  §51  1151. 


(e)  Internal  quality:  Lots  meeting  the 
infernal  requirements  for  "U.S.  Cirade 
AA  Juice  (Double  A)"  or  "U.S.  Cwade  A 
Juice"  may  be  so  specified  in 
connection  with  the  grade.  (See 
§§51.1176—51.1179.) 

Tolerances 

§51.1151    Tolerances. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  tlie 
following  tolerances,  by  count,  are 
provided  as  specified: 

(a)  Defects.  (1)  U.S.  Fancy,  U.S.  No.  1 
Bright,  U.S.  No.  1,  U.S.  No.  1  Golden, 
U.S.  No.  1  Bronze,  U.S.  No.  1  Russet. 
U.S.  No.  2  Bright,  U.S.  No.  2,  and  U.S. 
No.  2  Russet  grades. 

(i)  For  defects  at  shipping  point. '  Not 
more  than  10  percent  of  the  fruit  in  any 
lot  may  fail  to  meet  the  requirements  of 
the  specified  grade:  Provided,  that 
included  in  this  amount  not  more  than 
5  percent  shall  be  allowed  for  defects 
causing  vwy  serious  damage,  including 
in  this  latter  amount  not  more  than  1 
percent  for  decay  or  wormy  fruit. 

(ii)  For  defects  en  mute  or  at 
destination.  Not  more  than  12  percent  of 
the  fruit  which  fail  to  meet  the 
requirements  of  the  specified  grade; 
Provided,  that  included  in  this  amount 
not  more  than  the  following  percentages 
shall  be  allowed  for  defects  listed: 

(A)  10  percent  for  fruit  having 
permanent  defects;  or, 

(B)  7  percent  for  defects  causing  verv 
serious  damage,  including  therein  not 
more  than  5  percent  for  very  serious 
damage  by  permanent  defects  and  not 
more  than  3  percent  for  decay  or  wormy 
fruit. 

(2)  U.S.  No.  3. 

(i)  For  defects  at  shipping  point  '  Not 
more  than  10  percent  of  the  fruit  in  any 
lot  may  fail  to  meet  the  requirements  of 
the  grade:  Provided,  that  included  in 
this  amount  not  more  than  1  percent 
shall  t>e  for  decay  or  wormy  fruit. 

(ii)  For  defects  en  route  or  at 
destination.  Not  more  dian  12  penent  of 
the  fruit  whit:h  fail  to  meet  the 
requirements  of  the  grade:  Provider. 
that  included  in  this  amount  not  more 
than  the  following  percentages  shul,  bt' 
allowed  for  defects  listed: 

(A)  10  percent  tor  fruii  having 
permanent  defei:ts,  or. 

(B)  3  percent  for  decay  or  wornn  fr.iii 
[h]  Disrnlrmtion.—i^)  l'^  '^''''    ' 

Buiiht.  U  S  \'o   1.  r.S  \o.  2  Bngh:.  .;/.d 


means  the  po^iil  oi  nngir  of  the  .•:niprr.»>nt  ir  !hc 
pmducing  arpa  nr  .,\  (-ort   i!  loadinR  fnr  ^tiip  <!tore.< 
or  o\erspas  shipmcn!   .ir.  ,n  tne  la^e  nl  shiunwnts 
from  outside  ihe  umiment.)!  United  Sidles,  irit  piHl 
ofenirv  inlDlhf  PniltC  SMU:S. 
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U.S.  No.  2.  Not  more  than  10  percent  of 
the  fruit  in  any  lot  may  fail  to  meet  the 
requirements  relating  to  discoloration  as 
specified  in  each  grade.  No  sample  may 
have  more  than  20  percent  of  the  fruit 
with  excessive  discoloration:  And 
provided  further,  that  the  entire  lot 
averages  within  the  percentage 
specified. 

(2)  US.  No.  1  Golden.  Not  more  than 
30  percent  of  the  fruit  shall  have  in 
excess  of  one-third  of  their  surface,  in 
the  aggregate,  and  no  part  of  any 
tolerance  shall  be  allowed  to  increase 
this  percentage.  No  sample  may  have 
more  than  40  percent  of  the  fruit  with 
excessive  discoloration:  And  provided 
further,  that  the  entire  lot  averages 
within  the  percentage  specified. 

(3)  U.S.  No.  1  Bronze,  and  U.S.  No.  1 
Russet.  At  least  30  percent  of  the  fruit 
shall  have  in  excess  of  one-third  of  the 
surface,  in  the  aggregate,  affected  by 
discoloration,  and  no  part  of  any 
tolerance  shall  be  allowed  to  reduce  this 
percentage.  No  sample  may  have  less 
than  20  percent  of  the  fruit  with 
required  discoloration:  And  provided 
further,  that  the  entire  lot  averages 
within  the  percentage  specified. 

(4)  U.S.  No.  2  Russet.  At  least  10 
percent  of  the  fruit  shall  have  in  excess 
of  one-half  of  the  surface,  in  the 
aggregate,  affected  by  discoloration,  and 
no  part  of  any  tolerance  shall  be  allowed 
to  reduce  this  percentage:  And  provided 
further,  that  the  entire  lot  averages 
within  the  percentage  specified. 

Application  of  Tolerances 

§  51 .  11 52    Application  of  tolerancas. 

The  contents  of  individual  packages 
in  the  lot,  based  on  sample  inspection, 
are  subject  to  the  following  Umitations, 
unless  otherwise  specified  in  §  51.1151: 
Provided,  that  the  average  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade: 

fa)  For  packages  which  contain  more 
than  15  pounds,  and  a  tolerance  of  10 
percent  or  more  is  provided,  individual 
packages  in  any  lot  shall  have  not  more 
than  one  and  one-half  times  the 
tolerance  specified.  For  packages  which 
contain  more  than  15  pounds,  and  a 
tolerance  of  less  than  10  percent  is 
provided,  individual  packages  in  any  lot 
shall  have  not  more  than  double  the 
tolerance  specified,  except  that  at  least 
one  decayed  or  very  seriously  damaged 
fruit  may  be  permitted  in  any  package. 

(b)  For  packages  which  contain  15 
pounds  or  less,  individual  packages  in 
any  lot  are  not  restricted  as  to  the 
percentage  of  defects:  Provided,  that  not 
more  than  one  fruit  which  is  decayed  or 
otherwise  very  seriously  damaged  may 
be  permitted  in  any  package  and,  in 


addition,  en  route  or  at  destination  not 
more  than  10  percent  of  the  packages 
may  have  more  than  one  fruit  which  is 
decayed  or  otherwise  very  seriously 
damaged. 

Size 

$51.1153    Sin. 

(a)  Fruits  shall  be  fairly  uniform  in 
size  and  shall  be  packed  in  containers 
according  to  approved  and  recognized 
methods. 

(b)  "Fairly  uniform  in  size"  means 
that  not  more  than  10  percent  of  the 
oranges  per  sample  may  vary  more  than 
one-half  inch  in  diameter. 

(c)  In  order  to  allow  for  variations 
incident  to  proper  sizing,  not  more  than 
10  percent  of  the  samples  in  any  lot  may 
fail  to  meet  the  requirements  of  size. 

Definitions 

§51.1154    Similar  varietal  characterfsOcs. 

Similar  varietal  characteristics  means 
that  the  fruits  in  any  container  are 
similar  in  color  and  shape. 

§51.1156    WaHcolorad. 

Well  colored  as  applied  to  common 
oranges  and  tangelos  means  that  the 
fruit  has  characteristic  color  for  the 
variety  with  practically  no  trace  of  green 
color. 

§51.1156    Rrm. 

Firm  as  applied  to  common  oranges 
and  tangelos  means  that  the  fi^it  is  not 
soft,  or  noticeably  wilted  or  flabby;  as 
applied  to  oranges  of  the  Mandarin 
group  (Satsumas,  King,  Mandarin), 
"firm"  means  that  the  fruit  is  not 
extremely  puffy,  although  the  skin  may 
be  slightly  loose. 

§51.1157    Well  formed. 

Well  formed  means  that  the  fruit  has 
the  shape  characteristic  of  the  variety. 

§51.1158    IMature. 

Mature  shall  have  the  same  meaning 
assigned  the  term  in  the  Florida  Citrus 
Code,  Chapter  601,  1995  Edition,  and 
the  Official  Rules  Affecting  the  Florida 
Citrus  Industry,  in  effect  as  of  February 
12,  1995.  These  orange  maturity 
requirements  are  contained  in  the 
Florida  Citrus  Code,  Chapter  601, 
Florida  Statutes,  Sections  601.19,  and 
601.20,  1995  Edition,  and  the  State  of 
Florida  Department  of  Citrus  Official 
Rules  Affecting  the  Florida  Citrus 
Industry,  Part  1,  Chapter  20-13  Market 
Cla.ssification,  Maturity  Standards  and 
Processing  or  Packing  Restrictions  for 
Hybrids  in  effect  as  of  February  12, 
1995.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies 


may  be  obtained  htim,  Florida 
Department  of  Citrus,  Post  Office  Box 
148,  Lakeland,  Florida  33802  or  copies 
of  both  regulations  may  be  inspected  at 
USDA,  AMS.  F&VD,  FPB, 
Standardization  Section,  Room  2065-S, 
14th  and  Independence  Ave., 
Washington,  DC  20250  or  at  the  Office 
of  the  Federal  Register,  Suite  700,  800 
North  Capitol  Street,  Washington,  DC. 

§51.1159    Smooth  texture. 

Smooth  texture  means  that  the  skin  is 
thin  and  smooth  for  the  variety  and  size 
of  the  fruit. 

§51.1160    Iniury. 

Injury  means  any  specific  deflect 
described  in  §  51.1175,  Table  I;  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects  which 
slightly  detracts  from  the  appearance,  or 
the  edible  or  marketing  quality  of  the 
fhiit. 

§51.1161    Discoloratloh. 

Discoloration  means  nisseting  of  a 
light  shade  of  golden  brown  caused  by 
rust  mite  or  other  means.  Lighter  shades 
of  discoloration  caused  by  smooth  or 
fairly  smooth  superficial  scars  or  other 
means  may  be  allowed  on  a  greater  area, 
or  darker  shades  may  be  allowed  on  a 
lesser  area,  provided  no  discoloration 
caused  by  speck  type  melanose  or  other 
means  may  detract  from  the  appearance 
of  the  fruit  to  a  greater  extent  than  the 
shade  and  amount  of  discoloration 
allowed  for  the  grade. 

§51.1162    Fairly smootti  texture. 

Fairly  smooth  texture  means  that  the 
skin  is  fairly  thin  and  not  coarse  for  the 
variety  and  size  of  the  fruit. 

§51.1163    Oamage. 

Damage  means  any  specific  defect 
described  in  §  51.1175,  Table  I;  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects,  which 
materially  detracts  from  the  appearance, 
or  the  edible  or  marketing  quality  of  the 
fhiit. 

§51.1164    Fairly  well  colored. 

Fairly  well  colored  as  applied  to 
common  oranges  and  tangelos  means 
that  except  for  an  aggregate  area  of  green 
color  which  does  not  exceed  the  area  of 
a  circle  1  inch  (25.4  mm)  in  diameter, 
the  characteristic  color  predominates 
over  the  green  color. 

§51.1166    Reasonably  well  colored. 

Reasonably  well  colored  as  applied  to 
common  oranges  means  that  the 
characteristic  color  predominate  over 


the  green  color  on  at  least  two-thirds  of 
the  Iruit  surface,  in  the  aggregate. 

§51.1166    Poorly  colored. 

Poorly  colored  as  applied  to  common 
oranges  means  that  not  more  than  25 
percent  of  the  surface  may  be  solid  dark 
green  color. 

§51.1167    Fairly  firm. 

Fairly  firm  as  applied  to  common 
oranges  and  tangelos,  means  that  the 
fruit  may  be  slightly  soft,  but  not 
bruised;  as  applied  to  oranges  of  the 
Mandarin  group  (Satsumas,  King, 
Mandarin),  means  that  the  skin  of  the 
fruit  is  not  extremely  puffy  or  extremely 
loose. 

§51.1168    Slightly  misshapen. 

Slightly  misshapen  means  that  the 
fruit  is  not  of  the  shape  characteristic  of 
the  variety  but  is  not  appreciably 


elongated  or  pointed  or  otherwise 
deformed. 

§  51 . 1 1 69    Slightly  rough  texture. 

Slightly  rough  texture  means  that  the 
skin  is  not  of  smooth  texture  but  is  not 
materially  ridged,  grooved,  or  wrinkled. 

§51.1170    Serious  damage. 

Serious  damage  means  any  specific 
defect  described  in  §  51.1175,  Table  I;  or 
an  equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects,  which 
seriously  detracts  from  the  appearance, 
or  the  edible  or  marketing  quality  of  the 
fruit. 

§54.1171    Misshapen. 

h4isshapen  means  that  the  fruit  is 
decidedly  elongated,  pointed  or 
flatsided. 

Table  I 


§51.1172    Slightly  spongy. 

Slightly  spongy  means  that  the  fruit  is 
puffy  or  slightly  wilted  but  not  flabby. 

§51.1173    Very  serious  damage. 

Very  serious  damage  means  an  v 
specific  defect  described  in  ^51.1175. 
Table  I;  or  an  equally  objectionable 
variation  of  any  one  of  these  defects, 
any  other  defect,  or  any  combination  of 
defects,  which  very  seriously  detracts 
from  the  appearance,  or  the  edible  or 
marketing  quality  of  the  fruit. 

§51.1174    Diameter. 

Diameter  means  the  greatest  ^^ 

dimension  measured  at  right  angles  to  a 
line  from  stem  to  blossom  end. 

§51.1175    Classiflcation  o(  defects. 


Factor 


Ammoniation 


Bniises 


Injury 


Segment  walls  are  col- 
lapsed, or  rag  is  rup- 
tured and  juice  sacs  are 
ruptured. 


Buci(skin - 

Caked  melanose  

Creasing 

Dryness  or  mushy  condition 


Green  spots 

Oil  spots  .... 
Scab 


Aggregating  more  ttuin  a 
drde  %  incti  (9.5  mm) 
in  diameter,  caused  by 
scale. 

Aggregating  more  tttan  a 
circle  %  inch  (9.5  mm) 
in  diameter. 


Damage 


Not  occurring  as  light 
speck  type. 


Segment  walls  are  col- 
lapsed, or  rag  is  mp- 
tured  and  juice  sacs  are 
mptured. 


Serious  damage 


Scars  are  cradced  or  dark 
and  aggregating  more 
than  a  drde  %  inch 
(19.1  mm)  indivnflter. 

Segment  wals  are  col- 
lapsed, or  rag  is  rup- 
tured and  juce  sacs  are 
ruptured. 


Aggregating  more  ttian  a 
drde  1  inch  (25.4  mm) 
in  diameter. 

Aggregating  more  than  a 
drde  %  inch  (15.9  mm) 
in  diameter. 

MateriaHy  weakens  the 
skin,  or  extends  over 
more  ttian  one-third  of 
the  sudace. 

Affecting  aM  segments 
more  than  'A  inch  (6.4 
mm)  at  stem  end.  or  Vhe 
equivalent  of  this 
amount,  by  volume, 
when  occurring  in  ottier 
portions  of  the  fruK. 

Aggregating  more  ttian  a 
drde  %  inch  (15.9  mm) 
in  diameter,  caused  by 
scale. 

Aggregating  more  than  a 
drde  %  inch  (22.2  mm) 
in  diameter. 

Materially  detracts  from 
the  shape  or  texture,  or 
aggregating  more  ttian  a 
drde  %  inch  (15.9  mm) 
in  diameter. 


Aggregating  more  ttian  25 
percent  of  ttie  surface. 

Aggregating  more  ttian  a 
drde  %  inch  (19.1  mm) 
in  diameter. 

Seriously  weaicens  the 
skin,  or  extends  over 
more  than  one-tiaHof 
the  surface. 

Affecting  aN  segments 
more  than  '/?  inch  (12.7 
mm)  at  stem  end.  or  ttie 
equivalent  of  this 
amount,  by  volume, 
when  occurring  in  otfier 
portions  of  the  fruit. 

Aggregating  more  than  a 
drde  '^  inch  (22^  mm) 
in  diameter,  caused  by 
scale. 

Aggregating  more  than  a 
drde  1 'A  inches  (31.8 
mm)  in  diameter. 

Seriously  detrads  from  the 
shape  or  texture,  or  ag- 
gregating more  ttian  a 
drde  y«  inch  (19.1  mm) 
in  diameter. 


Very  serious  damage 


Aggregating  more  ttian  25 
percent  of  ttie  surface. 


Fnjit  is  spKl  open,  peel  is 
t>adly  watersoalted,  or 
rag  is  ruptured  and  juice 
sacs  are  mpturad  caus- 
ing a  mushy  condMon 
affecting  aH  segments 
more  thai  V4  inch  (19  9 
mm)  at  txuised  area  or 
ttie  equrvaient  of  ttiis 
amount,  by  volume, 
when  affecting  more 
than  one  area  on  the 
fruit. 

Aggregating  more  ttian  50 
percent  of  tfte  surface. 

Aggregating  more  trtbn  25 
percent  of  ttie  surface. 

Very  seriously  *»eaitens 
the  sidn,  or  is  dstritxited 
over  pradically  ttie  en- 
tire surface. 

Affecting  aM  segments 
more  th*i  %  inch  (19.1 
mm)  at  stem  end.  or  ttie 
equivalent  of  this 
amount,  by  volume, 
wtien  ocajrrir«g  in  ottier 
portions  of  ttie  fruit 

Aggregating  more  ttian  ^/s 
of  ttie  surface,  caused 
by  scale. 

Aggregating  more  ttian  '/> 
of  the  surface. 

Aggregating  more  ttian  25 
percent  of  ttie  surface. 
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Table  tl — Continued 


Factor 

Injury 

Damage 

Serious  damage 

Very  serious  damage 

Scale 

Aggregating  more  than  a 

Aggregating  more  than  a 

Aggregating  more  than  25 

to  the  Ixjtton"  at  the 

circle  %  inch  (15.9  mm) 

cirde  y*  inch  (19.1  mm) 

percent  of  the  surface. 

stem  end,  or  more  than 

in  diameter. 

in  diameter. 

6  scattered  on  other 

portions  of  the  fruit 

Scars,  Hail,  or  Thorn 

Depressed,  not  smooth,  or 

Deep  or  rough  aggregating 

Deep  or  rough  aggregating 

Deep  or  rough  or  unsightly 

scratches  [For  smooth  or 

detracts  from  appear- 

more than  a  circle  V4 

more  than  a  circle  '^k. 

tfiat  appearance  is  very 

fairly  smooth  superficial 

ance  more  tftan  the 

inch  (6.4  mm)  in  diame- 

inch (12.7  mm)  in  dam- 

seriously  affected. 

scars  see  §51.1161.1. 

amount  of  discoloration 

ter  slightly  rough  with 

eten  slightly  rough  with 

permitted  in  ttw  grade. 

slight  depth  aggregating 
more  than  a  circle  % 
inch  (22.2  mm)  in  dianrv 
eten  smooth  or  fairly 
smooth  with  slight  depth 

depth  aggregating  more 
than  a  circle  1 V*  inches 
(31 .8  mm)  in  dameter, 
snx)oth  or  fairly  smooth 
with  slight  depth  aggre- 

• 

% 

aggregating  more  than  a 
circle  1 'A  Inches  (31 .8 
mm)  in  dameter. 

gating  more  than  10 
percent  of  fruit  surface. 

• 

Skin  brealtdown 

Aggregating  more  than  a 

Aggregating  more  than  a 

Aggregating  more  than  a 

Aggregabng  more  than  25 

arcle  V«  inch  (6.4  mm) 

circle  'A  inch  (12.7  mm) 

circle  ''h  inch  (22.2  mm) 

percent  of  ttie  surface. 

in  diameter. 

in  diameter. 

in  diameter. 

Sprayburn .'..... 

Aggregating  more  than  a 

Hard  and  aggregating 

Aggregating  nrwre  than  25 

circle  %  inch  (15.9  mm) 

more  than  a  circle  1  ''k 

percent  of  the  surface. 

in  diameter. 

inches  (38.1  mm)  in  di- 
ameter. 

Split,  rough,  protruding  na- 

Split is  unhealed,  or  more 

Split  is  unhealed,  or  more 

Split  is  unhealed,  or  more 

Split  Is  unhealed  or  fruit  is 

vels. 

than  %  inch  (3.2  mm)  in 

ttian  V4  inch  (6.4  rrHn)  in 

than  "^h  mch  (12.7  mm) 

seriously  weakened. 

length,  or  navel  pro- 

length, or  more  than 

in  length,  or  two  or  more 

trudes  beyond  the  gen- 

three well  healed  splits. 

splits  aggregate  more 

eral  contour,  and  open- 

or navel  protrudes  be- 

than  1  inch  (25.4  mm)  in 

ing  is  so  wide,  folded 

yorxj  ttie  general  corv 

length,  or  navel  pro- 

and hdged  that  it  de- 

tour, and  opening  is  so 

trudes  beyond  general 

tracts  from  the  appear- 

wide, folded  and  hdged 

contour,  and  opening  is 

ance. 

ttiat  it  detracts  from  ap- 
pearance. 

so  wide,  folded  and 
ridged  that  it  detracts 
from  appearance. 

Sunburn  

Skm  is  flattened,  dry,  dark- 

Skin is  hard  and  affects 

Aggregating  more  than  50 

ened,  or  hard  and  the 

more  than  one-tfiird  of 

percent  of  the  surface. 

affected  area  exceeds 

the  surface. 

25  percent  of  ttie  sur- 
face. 

Note:  All  references  to  area  or  aggregating  area,  or  length  in  this  standard  are  based  on  an  orange  or  tangek)  2^^  inches  (73.0  mm)  in  diame- 
ter, alk>wing  proportionately  greater  areas  on  larger  fruit  and  lesser  areas  on  smaller  fruit 
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Standards  for  Internal  Quality  of 
Common  Sweet  Oranges  (Citrus 
Sinensis  (L)  Oslieck) 

S51.1176    U.S.  Grade  AA  Juice  (Double  A). 

Any  lot  of  oranges,  the  juice  content 
of  which  meets  the  following 
requirements,  may  be  designated  "U.S. 
Grade  AA  Juice  (Double  A)": 

(a)  Each  lot  of  fruit  shall  contain  an 
average  of  not  less  than  5  gallons  (18.9 
liters)  of  juice  per  standard  packed  box 
of  IV^  bushels. 

(b)  The  average  juice  content  for  any 
lot  of  fruit  shall  have  not  less  than  10 
percent  total  soluble  solids,  and  not  less 
than  one-half  of  1  percent  anhydrous 
citric  acid,  or  more  than  the  permissible 
maximum  acid  specified  in  Table  II  of 
§51.1178. 

§51.1177    U.S.  Grade  A  Juice. 

Any  lot  of  oranges,  the  juice  content 
of  which  meets  the  followina 


trhich  meets  the  following 


requirements,  may  be  designated  "U.S. 
Grade  A  Juice": 

(a)  Each  lot  of  fruit  shall  contain  an 
average  of  not  less  than  4V2  gallons  (17.0 
liters)  of  juice  per  standard  packed  box 
of  1  Vb  bushels. 

(b)  The  average  juice  content  for  any 
lot  of  fruit  shall  have  not  less  than  9 
percent  total  soluble  solids,  and  not  less 
than  one-half  of  1  percent  anhydrous 
citric  acid,  or  more  than  the  permissible 
maximum  acid  specified  in  Table  11  of 
§51.1178. 

§51.1178    Maximum  anhydrous  cttilc  add 
permissibte  for  corresponding  total  sotul>ls 
sdlds. 

For  detennining  the  grade  of  juice,  the 
maximum  permissible  anhydrous  citric 
acid  content  in  relation  to 
corresponding  total  soluble  solids  in  the 
fruit  is  set  forth  in  the  following  Table 
II  together  with  the  minimum  ratio  of 
total  soluble  solids  to  anhydrous  citric 
acid: 


Table  II 


Total  sol(*>le  sol- 

kls 

(average  pet) 

Maximum 

anhydrous 

citric  ackj 

(average 

pet) 

Minimum 
ratk)  of  total 
soluble  sot- 
ids  to  anhy- 
drous citric 
ackJ 

9.0  

0.947 
.963 
.979 
.995 
1.011 
1.027 
1.043 
1.060 
1.077 
1.094 
1.111 
1.128 
1.146 
1.164 
1.182 
1.200 
1218 
1.237 

9.50-1 

9.1  

9.45-1 

9.2  

9.3  

9.40-1 
9.35-1 

9.4  

9.30-1 

9.5  

9.25-1 

9.6  

9.20-1 

9.7  

9.15-1 

9.8  

9.9  

9.10-1 
9.05-1 

10.0  

9.00-1 

10.1  

8.95-1 

10.2  

8.90-1 

10.3  

8.85-1 

10.4  

8.80-1 

10.5  

8.75-1 

10.6  

8.70-1 

10.7  „ 

8.65-1 

Total  soluble  sol- 
ids 
(average  pot) 


Maximum 

anhydrous 

ptrk;  add 

(average 

pet) 


Minimum 
ratio  of  total 
soluble  sol- 
ids to  anhy- 
drous citric 
acid 


Subpart— United  States  Standards  for 
Grades  of  Florida  Tangerines 

Grades 


§  51.1 1 79    Method  of  Juice  extraction. 

The  juice  used  in  the  determining  of 
solids,  acids  and  juice  r.ontent  shall  be 
extracted  from  represenlative  samples  as 
thoroughly  as  possible  with  a  hand 
reamer  or  by  such  mechanical  extractor 
or  extractors  as  may  be  approved.  The 
juice  shall  be  strained  through  cheese 
cloth  or  other  approved  straining  device 
of  extra  fine  mesli  to  prevent  passage  of 
juice  cells,  pulp,  or  seeds. 

4.  In  part  51,  Subp.irt— United  States 
Standards  for  Grades  of  Horida 
Tangi^ruies  is  revised  to  read  as  follows: 


Ser, 

51.1810 

U  S.  Fancy. 

&M8'.l 

US.  No  1  Bright. 

51.1812 

U.S  No.  1. 

51.1811 

U.S.  No.  1  Golden 

51.1814 

li.S  No.  1  Bronze 

51  1815 

I'.S.  No.  1  Russet 

51  1816 

US  No.  2  Bright. 

51.1817 

U.S.  No.  2. 

51.1818 

L'.S  No.  2  Russet. 

51.1819 

U  S.  No  3. 

Tolerances 

5M820 

Tolerances. 

Application  of  Tolerances 

51.1821  Application  of  tolerances. 

Size 

51.1822  Size. 
Definitions 

51.1823  Mature* 

51.1824  Firm. 

51.1825  Well  formed. 
51  1826  Damage. 

51.1827  Highly  colored. 

51.1828  Discoloration. 

51.1829  Well  colored. 

51.1830  Fairly  well  colored. 

51.1831  Fairly  firm. 

51.1832  Fairly  well  formed. 

51.1833  Serious  damage. 

51.1834  Reasonably  well  colored. 

51.1835  Very  serious  damage. 

51.1836  Diameter. 

51.1837  Classification  of  defetts. 

Subpart— I' nited  States  Standards  for 
Grades  of  Florida  Tangerines 

§51.1810    U.S.  Fancy. 

"U.S.  Fancy"  consists  of  tangerines 
which  meet  the  following  requirements: 

(a)  Basic  requirements: 

(1)  Discoloration:  Not  more  than  one- 
tenth  of  the  surface,  in  the  aggregate, 
may  be  affected  by  discoloration.  (See 
§51.1828.): 

l2)  Firm; 

(3)  Highly  colored; 

(4)  Mature;  and. 

(5)  Well  formed. 

(b)  Free  from: 

(1)  Caked  melanos©;- 

(2)  Decay; 

(3)  Unhealed  skin  breaks:  and. 

(4)  Wormy  fruit. 

(c)  I-ree  trom  damage  caused  Dv: 

(1)  Amnioniation; 

(2)  Bruises; 

(3)  Buckskin: 
(41  Creasing; 

(5)  Diit  or  other  foreign  material; 

(6)  DrynesK  or  mushy  condition; 

(7)  Disease: 

18)  (ireen  spots; 
(9)  Hail; 
(101  Insects; 
(11 J  Oil  spots; 


(12)  Scab: 
(1.1)  Scdle; 
fl4)  Scars; 

(15)  Skin  breakdown; 

(16)  Sprayburn: 

(17)  Sunburn,  ?.vA. 
(l-e)  Other  means. 

(d)  For  tolerance^  see  §  51.1820. 

§51.1811    U.S.  No.  1  BrighL 

The  requirements  for  this  g.Tide  are 
the  same  as  for  U.S.  No.  1  except  that 
fruit  shall  have  not  more  than  one-fifth 
of  its  surfa(«,  in  the  aggregate,  affected 
by  discoloration.  For  tolerances  see 
§51.1820. 

§51.1812    U.S.NO.  1. 

"U.S.  No.  1"  consists  of  tangerines 
which  meet  the  following  requirements: 

(a)  Basic  requirements: 

(1)  Discoloration.  Not  more  than  one- 
third  of  the  surface,  in  the  aggregate, 
may  be  affected  by  diM.oloration.  (See 
§51.1828.): 

(2)  Fairly  well  colored; 

(3)  Firm'; 

(4)  Mature;  and, 
(51  Well  formed. 

(b)  Free  from: 

(1)  Decay; 

(2)  Unhealed  skin  breaks;  and, 

(3)  Wormy  fruit. 

(c)  Free  from  damage  caused  by: 

(1)  Ammoniation; 

(2)  Bruises; 

(3)  Buckskin; 

(4)  Caked  melanose; 

(5)  Creasing; 

(6)  Dirt  or  other  foreign  material : 

(7)  Disease; 

(8)  Dryness  or  mushy  condition; 

(9)  Green  spots: 

(10)  Hail: 

(11)  Insects; 

(12)  Oil  spots;  j^ 

(13)  Scab; 

(14)  Scale; 

(15)  Scars: 

(16)  Skin  breakdown; 

(17)  Sprayburn: 
(13)  Sunburii.  anii 
(19)  Other  mearis 

(d)  For  tolerances  <ee  §  51.1820. 

§51.1813    U.S.  No.  1  Golden. 

The  requirements  for  this  ^iPHiJe  ar»> 
the  same  as  for  US  Nu.  1  ^'xiepi  th.it 
not  more  lii.ir'  ?A^  [ten  erit.  bv  count   of 
the  trait  shall  have  tli^p  .nore  one-tn  .--d 
of  their  surtare  in  the  a>4gre>j?te. 
ane<;ted  b>  uisco'UTition.  Fur  ttlerarres 
see  §51. 182(1 

§51.1814    U.S.  No  1  Bronze. 

The  requiri;n;enfs  ior  ihis  grade  an' 
the  san.e  as  tnr  l'  S.  No.  1  except  \\\rv 
at  leas'  ."lO  percent,  hv  ; mint,  ol  the  fruit 
shai!  i^uvP  more  than  one-third  ot  their 
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surfai;e,  in  the  H^fe!^Hgatf!,  aflei;tnd  l»y 
di.scolorHtioii    The  predoiiiinalmi^ 
disroioiiition  on  earh  tVuil  suhII  be  of 
rust  mite  type.  For  tolerances  see 
*i51  1820 

§51.1815     U.S.  No.  1  Russet 

'I  he  'equireineiiis  for  this  grade  are 
the  same  is  tor  \J  S.  No.  I  "Xt.j'pt  tliiit 
at  least  <0  itercent.  hy  count,  of  the  Iruit 
.shall  havn  nion>  than  one-third  ot  their 
siirt"at:e.  in  fhe  .)j^reg<ito,  atfer  tt;<l  bv  any 
typ»»  of  dis<.oloration.  Kor  tolerances  see 
§.'J1.1>J20. 

§511818    U.S.  No.  2  Bright 

The  ■.eqiiirenienls  for  this  j^rade  nr»j 
the  Saine  ^s  for  I  '.S.  No.  2  exi  ept  that 
fruit  shall  have  not  more  than  one-fiflh 
of  Its  surface,  in  the  a^.^'regale.  affected 
bv  dis«  oioration.  Fo""  tolerances  see 

§  51.18*7    U.S.  No.  2. 

"T'.S.  \o.  2"  consists  of  tangerines 
which  meet  'he  follow In^-  requirements: 
la)  Basic  requiremonls 

(1)  Discoloration.  Not  more  than  one- 
half  of  the  snrface.  in  the  ao^regate,  may 
be  arfe<  ted  bv  discoloration.  (See 
§31.l«2H.). 

{2)  F  liriv  firm; 

(.3)  f- airly  well  furm^^d; 

(4;  Mature;  and 

I  >)  Reasonablv  well  colored. 

CO  Free  from: 

!ll  Decay; 

(2)  I  nbealed  skin  breaks  and, 

(3)  VVormv  fruit. 


ic 


r-'.ee  fi'om  serio'is  danrj"r  caused 


bv: 


UMI 


(l!  Anni'oiiiafion; 

[2)  Bruises; 

f  Vi  Bur  kskin; 

(•!)  (,aM;d  melanose; 

(.";)  Creasing: 

(<>;  Diit  ir  other  foreign  rriaterial; 

'O  Disease; 

(8)  Dryness  or  musliv  (.ontlition; 

('Ji  Gi-eeii  spots- 

(lul  Hail: 

(III  Insects, 

(12'  Oil  spots: 

(13)  Scab: 

111)  Scale: 

(15!  S(;.rs: 

(ir.;  Skin  breakdown; 

I  i7i  Spravbiirn; 

\iH]  Sunburn:  and 

i  19)  CJttier  means. 

(d)  !•  or  tolerant  es  see  s>r>  1,1820. 

§51.1818    U.S.  No.  2  Russet. 

The  requirements  for  this  grade  are 
the  a.-iir.B  a.s  fur  U.S.  No,  2  exi.ept  th  it 
ai  leasl  Id  pun  ent  of  the  fruit  shall  have 
more  than  oni  hail  of  th*'ir  surface,  in 
the  a;;gre;,'nle,  aff-;i  ted  by  any  I;,  p-j  of 
di.sccloration.  For  lolftranr.es  see 
§51.1820. 


§51.1819    U.S.  No.  3. 

'II.S.  No.  3"  consists  of  tangerines 
which  meet  the  following  requirements: 

(a)  basic:  requirement.s: 

(1)  Mature; 

(2)  N(jt  flabby;  and 

(3)  Not  seriously  lumpy. 

(b)  Free  from: 
di  Decay; 

(2)  Unhealed  skin  breaks;  and 

(3)  Wormy  fruit. 

(c)  F'ree  from  very  serious  damage 
caused  by; 

(1)  Ammoniation; 

(2)  Bniises; 

(3)  C  akod  melanose; 

(4)  (!reasing; 

(5)  Dirt  or  other  foreign  material; 

(6)  Disease; 

(7)  Dryness  or  mushy  condition; 
(K)Iiail. 

(9)  In.sects; 

(10)  Scab; 

(11)  Scale;  * 

(12)  Scfirs: 

(13)  Skin  br^akdowTi; 

(14)  Sprayburn; 
(l.i)  Sunburn;  and, 
(16)  Other  means. 

(d)  For  tolerances  see  §  51.1820 

Tolerances 

§51.1 820    Tolerances. 

in  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  are 
piovided  as  specified: 

(a)  Defetts. 

(1)  U.S.  Fancy,  U.S.  No.  1  Bright,  U.S. 
No.  1,  U.S.  No.  1  Golden,  U.S.  No.  1 
Bronze,  U.S.  No.  1  Russet,  U.S.  No.  2 
Bright,  U.S.  No.  2,  and  U.S.  No.  2  Russet 
grades. 

(i)  For  defects  at  shipping  point.'  Not 
more  than  10  percent  of  the  fruit  in  any 
lot  may  fail  to  meet  the  requirements  of 
the  specified  grade:  Prcvided,  that 
iiK. hided  in  this  amount  not  more  than 
5  percent  shall  be  allowed  for  defects 
causing  very  serious  damage,  including 
in  this  latter  amount  not  more  than  1 
percent  for  decay  or  wormy  fruit. 

(ii)  For  df.fects  en  route  or  at 
destination.  Not  more  than  12  percent  of 
the  fri'ir  which  fail  to  meet  the 
requirements  of  the  specified  grade: 
Piu-.idcd.  that  included  in  this  amount 
not  more  than  the  following  percentages 
shall  be  .illowed  foi  defef:ts  listed: 

(Aj  10  percent  for  fruil  having 
permanent  dei'erts:  or. 


.-)hip|)ins  point,  a.'  u.sed  ;n  lho.<e  5l.indard.«. 
riiH.,!!.-.  'i.e  ("Kill  n''or'giii  'j(  iht>  sKipnieiit  in  iliH 
^iioUijiing  arpd  us  i<  p.n  i)f  !ori'iinv>  for  ship  siore.-, 
or  ovf'fsf  as  ^hip!noll'.  or.  :t'  tl.p  cjse  nf  sh!pir.<'nts 
from  oiii.sifi"  ll'.fc  r.unlinnnial  L'ni'ed  Sl.ilcs,  iht?  port 
of  entry  .nli'  ihe  1  Ir.ilfu  .Sl'tii;? 


(B)  7  percent  for  defects  causing  very 
serious  damage,  including  therein  not 
nwre  than  5  percent  tor  very  serious 
damage  by  permanent  defects  and  not 
more  than  3  percent  for  decay  or  wormy 
h-uit 

(2)  U.S.  No.  3. 

(i)  For  defects  at  shipping  point.'  Not 
more  than  10  percent  of  the  fruit  in  any 
lot  may  fail  to  meet  the  requirements  of 
the  grade:  Provided,  that  included  in 
this  amount  not  more  than  1  percent 
shall  be  for  decay  or  wormy  fruit. 

(ii)  For  defects  en  route  nr  at 
destination  Not  more  than  12  pendent  of 
the  fruit  which  fail  to  meet  the 
requirements  of  the  grade:  Provided. 
that  included  in  this  amount  not  more 
than  the  following  percentages  shall  t)e 
allowed  for  defects  listed: 

(A)  10  percent  for  fruit  having 
permanent  defects;  or, 

(B)  3  percent  for  decay  or  wormy  fruit, 
(b)  Discoloration.— [\)  U.S.  No.  1 

Bright,  U.S.  No.  1,  U.S.  No.  2  Bright,  and 
U.S.  No.  2.  Not  more  than  10  percent  of 
the  fruit  in  any  lot  may  fail  to  meet  the 
requirements  relating  to  di.scoloration  as 
specified  in  each  grade.  No  sample  mav 
have  more  than  20  percent  of  the  fruit 
with  excessive  discoloration:  And 
provided  further,  that  the  entire  lot 
averages  within  the  percentage 
specified. 

(2)  U.S.  No.  1  Golden.  Not  more  than 
30  percent  of  the  fruit  shall  have  lu 
excess  of  one-third  of  their  surface,  in 
the  aggregate,  affected  by  discoloration, 
and  no  part  of  any  tolerance  shall  be 
allowed  to  increase  this  percentage.  No 
ssrnple  may  have  more  than  40  percent 
ol  the  fruit  with  excessive  discoloration: 
And  provided  further,  that  the  entire  lot 
averages  within  the  percentage 
specified. 

(3)  U.S.  No.  1  Bronze,  and  U.S.  No.  1 
Russet.  At  least  30  percent  of  the  fruit 
shall  have  in  excess  of  one-third  of  the 
surface,  in  tlie  aggregate,  affected  by 
discoloration,  and  no  part  of  any 
tolerance  shall  be  allowed  to  reduce  this 
percentage.  No  sample  may  have  less 
than  20  percent  of  the  fruit  witfi 
required  discoloration:  And  provided 
further,  that  the  entire  lot  averages 
within  the  percentage  specified 

(4)  U  S.  No.  2  Russet.  At  least  10 
percent  of  the  fruit  shall  have  in  excess 
of  one-half  of  the  surface,  in  the 
aggregate,  affected  by  discoloration,  and 
no  part  ot  any  tolerance  shall  be  allowed 
to  reduce  this  percentage:  And  provided 
further,  thnt  the  entire  lot  averages 
within  (he  percentage  spei.ified. 

Application  ot  Tolerances 

§51.1321     Application  of  tolerances. 

The  contents  of  individual  packages 
in  the  lot,  based  on  .sample  inspeciiou. 


are  subject  to  the  following  limitations, 
unless  otherwise  specified  in  §51.1820: 
Provided,  that  the  average  for  the  entire 
lot  are  within  the  tolerance  specified  for 
the  grade: 

(a)  For  packages  which  contain  more 
than  15  pounds,  and  a  tolerance  of  10 
percent  or  more  is  provided,  individual 
packages  in  any  lot  shall  have  not  more 
than  one  and  one-half  times  the 
tolerance  specified.  For  packages  which 
contain  more  than  15  pounds,  and  a 
tolerance  of  less  than  10  percent  is 
provided,  individual  packages  in  any  lot 
shall  have  not  more  than  double  the 
tolerance  specified,  except  that  at  least 
one  decayed  or  very  seriously  damaged 
fruit  may  be  permitted  in  any  package. 

(b)  For  packages  which  contain  15 
pounds  or  less,  individual  packages  in 
any  lot  are  not  restricted  as  to  the 
percentage  of  defects:  Provided,  that  not 
more  than  one  fruit  which  is  decayed  or 
otherwise  very  seriously  damaged  may 
be  permitted  in  any  package  and,  in 
addition,  en  route  or  at  destination  not 
more  than  10  percent  of  the  packages 
may  have  more  than  one  fruit  which  is 
decayed  or  otherwise  very  seriously 
damaged. 

Size 

§51.1822    Size. 

(a)  Fruits  shall  be  fairly  uniform  in 
size  and  shall  be  packed  in  containers 
according  to  approved  and  recognized 
methods. 

(b)  "Fairly  uniform  in  size"  means 
that  not  more  than  10  percent  of  the 
tangerines  per  sample  may  vary  more 
than  one-half  inch  in  diameter. 

(c)  In  order  to  allow  for  variations 
incident  to  proper  sizing,  not  more  than 
10  percent  of  the  samples  in  any  lot  may 
fail  to  meet  the  requirements  of  size. 

Definitions 

§51.1823    Mature. 

Mature  shall  have  the  same  meaning 
assigned  the  term  in  the  Florida  Citrus 
Code,  Chapter  601,  1995  Edition,  and 
the  Official  Rules  Affecting  the  Florida 
Citrus  Industry,  in  effect  as  of  February 
12,  1995.  These  tangerine  matiuity 
requirements  are  contained  in  the 
Florida  Citrus  Code.  Chapter  601, 
Florida  Statutes,  Sections  601.21,  and 
601.22,  1995  Edition,  and  the  State  of 
Florida  Department  of  Citrus  Official 
Rules  Affecting  the  Florida  Citrus 
Industry,  Part  1,  Chapter  20-13  Market 
Classification,  Maturity  Standards  and 


Processing  oi  Packing  Restrictions  for 
Hybrids  in  effect  as  of  February  12. 
1995.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies 
may  be  obtained  from,  Florida 
Department  of  Citrus,  Post  Office  Box 
148,  Lakeland,  Florida  33802  or  copies 
of  both  regulations  may  be  inspected  at 
USDA,  AMS,  F&VD,  FPB, 
Standardization  Section,  Room  2065-S, 
14th  and  Independence  Ave., 
Washington.  DC  20250  or  at  the  Office 
of  the  Federal  Register,  Suite  700,  800 
North  Capitol  Street,  Washington,  DC. 

§51.1824    Rrm. 

Firm  means  that  the  flesh  is  not  soft 
and  the  fruit  is  not  badly  puffy  and  that 
the  skin  has  not  become  materially 
separated  from  the  flesh  of  the 
tangerine. 

§51.1825    WeH  formed. 

Well  formed  means  that  the  fruit  has 
the  characteristic  tangerine  shape  and  is 
not  deformed. 

§51.1826    Damage. 

Damage  means  any  specific  defect 
described  in  §  51.1837,  Table  1;  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects,  which 
materially  detracts  from  the  appearance, 
or  the  edible  or  marketing  quality  of  the 
fruit. 

§51.1827    Highly  colored. 

Highly  colored  means  that  the  ground 
color  of  each  fruit  is  a  deep  tangerine 
color,  or  characteristic  color  for  the 
variety,  with  practically  no  trace  of 
yellow  color. 

§  51 . 1 828  DIscotoration. 

Discoloration  means  russeting  of  a 
light  shade  of  golden  brown  caused  by 
rust  mite  or  other  means.  Lighter  shades 
of  discoloration  caused  by  smooth  or 
fairly  smooth  superficial  scars  or  other 
means  may  be  allowed  on  a  greater  area, 
or  darker  shades  may  be  allowed  on  a 
lesser  area,  provided  no  discoloration 
caused  by  speck  type  melanose  or  other 
means  may  detract  from  the  appearance 
of  the  fi-uit  to  a  greater  extent  than  the 
shade  and  amount  of  discoloration 
allowed  in  the  grade. 

§51.1829    Well  colored. 

Well  colored  means  that  a  good 
yellow  or  better  ground  color 


predominates  over  the  green  color  on 
the  entire  fruit  surface  with  no  distinct 
green  color  present ,  and  that  some 
portion  of  the  surface  has  a  reddish 
tangerine  blush,  or  characteristic  color 
for  the  variety. 

§51.1830    Fairly weH  colorad. 

Fairly  well  colored  means  that  the 
surface  of  the  fruit  may  have  green  color 
which  does  not  exceed  the  aggregate 
area  of  a  circle  l-v*  inches  (31.8  mm) 
in  diameter  and  that  the  remainder  of 
the  surface  has  a  yellow  or  better  ground 
color  with  some  portion  of  the  surface 
showing  reddish  tangerine  blush,  or 
characteristic  color  for  the  variety. 

§51.1831    Fairly  firm. 

Fairly  firm  means  that  the  flesh  may 
be  slightly  soft  but  is  not  bruised  or 
badly  puffy,  and  that  the  skin  has  not 
become  seriously  separated  from  the 
flesh  of  the  tangerine. 

§51.1832    Fairty  weH  formed. 

Fairly  well  formed  means  that  the  fruit 
may  not  have  the  shape  characteristic  of 
tlie  varie<y  but  that  it  is  not  badly 
deformed. 

§51.1833    Serious  damage. 

Serious  damage  means  any  specific 
defect  described  in  §  51.1837,  Table  I;  or 
an  equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
any  combination  of  defects,  which 
seriously  detracts  from  the  appearance, 
or  the  edible  or  marketing  quality  of  the 
fruit. 

§51.1834    Reasonably  weH  colored. 

Reasonably  well  colored  means  that  a 
good  yellow  or  reddish  tangerine  color 
shall  predominate  over  the  green  color 
on  at  least  one-half  of  the  fruit  surfai* 
in  the  aggregate,  and  that  each  fruit  shall 
show  practically  no  lemon  color. 

§51.1835    Very  serious  damage. 

Very  serious  damage  means  any 
specific  defect  described  in  §  51.1837, 
Table  I;  or  an  equally  objectionable 
variation  of  any  one  of  these  defects, 
any  other  defect,  or  any  rxjmbination  of 
defects,  which  very  seriously  detracts 
from  the  appearance,  or  the  edible  or 
marketing  quality  of  the  fruit. 

§51.1836    Diameter. 

Diameter  means  the  greatest 
dimension  measured  at  right  angles  to  a 
line  from  stem  to  blossom  end. 
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§51.1837    Qasalflcation  Of  detects. 


Table  I 


Factor 


Damage 


Senous  damage 


Very  serious  damage 


Ammopiatjon 


Bruises  .  .. 


Not  occurring  as  light  speck  type, 
or  detracts  rrxxe  than  discolora- 
tion permitted  in  the  grade. 

Segment  walls  are  collapsed,  or 
rag  is  ruptured  and  juice  sacs 
are  rupturnd. 


Buckskin  

Caked  melarx>se 
Creasing 


Dryness  or  mushy  corxjition 

Green  spots  , 

Oil  spots    

Scab  


Scale 


Scars,  Hall,  and  Thorn  scratches 
[For  smooth  or  fairly  smooth  su- 
perficial scars  see  §5M828.1. 


Skin  breakctown 
Spraytxjrn 

Sunburn  


Aggregating  more  tfian  a  circle  V4 
inch  (19.1  mm)  in  diameter. 

Aggregating  more  than  a  circle  '4 
inch  (9.5  mm)  in  diameter. 

Maienally  weakens  tfte  skin,  or 
extends  over  more  ttian  one- 
third  of  ttie  surface 

Affecting  all  segments  more  ttian 
'/fe  inch  (3.2  mm)  at  stem  end, 
or  the  equivalerrt  of  this  anrxxjnt, 
by  volume,  when  occumng  in 
other  portions  of  the  fruit. 

Aggregating  nrwre  than  a  circle  '/: 
inch  (i?.7  mm)  in  diameter. 

Aggregating  rnore  than  a  circle  '/? 
ifKh  (12.7  mm)  in  diameter. 

Matehalfy  detracts  from  the  shape 
or  texture,  or  aggregating  rTK>re 
ttwn  a  circle  %  inch  (9.5  mm) 
in  diameter. 

Aggregatir>g  more  than  a  circle  ^^ 
inch  (9.5  mm)  in  diameter. 

Deep  or  rough  aggregating  rrxxe 
than  a  circle  'm  inch  (6  4  mm) 
in  diameter;  slightly  rough  with 
sHght  depth  aggregating  more 
than  a  circle  %  inch  (19. 1  mm) 
in  diameter,  srrxxith  or  fairly 
smooth  with  slight  depth  aggre- 
gating more  than  a  circle  1% 
irKhes  (28.6  mm)  in  diameter 

Aggregating  more  than  a  circle  ^h 
irKh  (12.7  mm)  in  diameter. 

Skin  is  hara  arxj  aggregating 
more  ttian  a  circle  %  inch  (19.1 
mm)  in  diameter. 

Skin  IS  flattened,  dry,  darkened,  or 
tiard  and  the  affected  area  ex- 
ceeds 25  percent  of  ttie  surface. 


Scars  are  cracked  or  dark  and  ag- 
gregatir>g  more  ttian  a  circle  ^^ 
inch  C5.9  mm)  in  diameter. 

Segment  walls  are  collapsed  or 
rag  is  ruptured  and  juice  sacs 
are  ruptured. 


Aggregating  more  than  25  percent 
of  the  surface. 

Aggregating  more  ttian  a  circle  % 
inch  (15.9  mm)  in  diameter. 

Seriously  weakens  ttie  skin,  or  ex- 
tends over  more  than  one-half 
of  ttie  surface. 

Affecting  all  segments  more  ttian 
'A  inch  (6.4  rrxn)  at  stem  end. 
or  ttie  equivalent  of  this  amount, 
by  volume,  when  occurring  in 
other  portions  of  the  fruit. 

Aggregating  more  ttian  a  circle  % 
inch  ( 1 6.9  mm)  in  diameter. 

Aggregating  rrwre  ttian  a  circle  ^4 
inch  (19.1  mm)  in  diameter. 

Seriously  detracts  from  the  stiape 
or  texture,  or  aggregating  more 
ttian  a  circle  Ve  inch  (15.9  mm) 
in  diameter. 

Aggregating  more  than  a  circle  % 
inch  (15.9  mm)  in  diameter. 

Deep  or  rough  aggregating  more 
than  a  circle  Vz  inch  (12.7  mm) 
in  diameter;  sligtitty  rough  with 
sligtit  depth  aggregating  more 
ttian  a  circle  ^^  inches  (28.6 
mm)  in  dianneter;  smooth  or  fair- 
ly smooth  with  sligtit  depth  ag- 
gregating nx>re  ttian  10  percent 
of  fruit  surface. 

Aggregating  more  than  a  circle  y* 
inch  (19.1  mm)  in  diameter. 

Skin  IS  hard  and  aggregating 
more  ttian  a  circle  VU  inches 
(31 .8  mm)  in  diameter. 

Skin  Is  hard  and  affects  more  ttian 
one-third  of  ttie  surface. 


Aggregating  more  than  25  percent 
of  the  surface. 

Fruit  IS  split  open,  peel  is  badly 
watersoaked.  or  rag  is  ruptured 
and  )uce  sacs  are  mptured 
causing  a  mustiy  condttk}r  af- 
fecting all  segments  more  ttian 
^h.  inch  (12.7  mm)  at  bruised 
area  or  ttie  equivalent  of  ttiis 
amount,  by  volume,  when  af- 
fecting more  ttian  one  area  on 
ttie  fruit. 

Aggregating  more  than  50  percent 
of  the  surface. 

Aggregating  more  than  25  percent 
of  the  surface. 

Very  seriously  weakens  ttie  skin, 
or  IS  distributed  over  practnalty 
ttie  entire  surface. 

Affecting  all  segments  more  than 
'/?  inch  (12.7  mm)  at  stem  end, 
or  ttie  equivalent  of  ttiis  amount, 
tfi  volume,  wtien  occurring  in 
ottier  portkxis  of  ttie  fruit 

Aggregating  more  than  25  percent 
of  the  surface. 

Aggregating  more  ttian  25  percent 
of  ttie  surlace. 

Aggregating  more  than  25  percent 
of  the  surface. 


Aggregating  more  than  25  percent 
of  ttie  surface. 

Deep  or  rough  or  unsigtitlyt  that 
appearance  is  very  senously  af- 
fected. 


Aggregatng  more  than  25  percent 

of  the  surface. 
Aggregating  more  ttian  25  percent 

of  ttie  surface. 

Aggregating  more  than  50  percent 
of  ttie  surface. 


Note:  All  references  to  area  or  aggregate  area,  or  length  are  based  on  a  tangerine  2'/^  inches  In  diameter  (63.5  mm),  alk>wing  proportionately 
greater  areas  on  larger  fruit  and  lesser  areas  on  smaller  fruit. 

Dated:  May  2.  1996. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Divisiun. 

(FR  Doc,  96-11457  Filed  5-7-96:  8:45  am]     . 
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7  CFR  Part  900 

[Docket  No.  FV95-800-1FR] 

Amendment  of  General  Regulations  for 
Marketing  Orders;  Adding  Stipulation 
Procedures 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


UMI 


summary:  This  inile  amends  the  general 
regulations  for  federal  marketing  orders 
and  marketing  agreements  covering 
fruits,  vegetables  and  nuts,  by  adding  a 
provision  for  implementing  stipulation 
procedures  to  resolve  certain  violations 
of  marketing  orders,  marketing 
agreements,  Section  Be  import 
regulations,  and  provisions  regulating 
nonsignatory  peanut  handlers. 
Marketing  orders,  marketing 
agreements,  and  the  other  regulatory 
provisions  listed  above  regulate 
handlers  and/or  importers  of  various 
agricultural  commodities  and  are 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act). 
The  Act  gives  the  Department  of 
Agriculture  (Department)  authority  to 
institute  formal  administrative 
proceedings  against  handlers  and/or 
importers  who  violate  marketing  orders, 
marketing  agreements,  and  other 
regulatory  provisions  under  the  Act. 
This  rule  would  give  the  Department 
another  tool  for  enforcement  by 
allowing  the  Department  to  enter  into  a 
written  agreement  with  a  violator  who 
agrees  to  waive  a  hearing  and  pay  a  civil 
penalty  without  a  formal  administrative 
proceeding. 

EFFECTIVE  DATE:  May  9,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Schulke.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC.  20090-6456.  telephone  (202)  720- 
4607,  facsimile  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  (1)  preempts  all  State 
or  local  laws  and  regulations  that  are 
inconsistent  with  this  rule.  (2)  has  no 
retroactive  effect,  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  fde  suit  in  court 
challenging  this  rule. 

The  Act  provides  authority  for  federal 
marketing  order  and  marketing 
agreement  programs  for  various  fru'ts, 
vegetables  and  nuts.  The  prtigrams  are 
initiated  by  interested  industries  and 


voted  on  by  those  in  the  industry.  A 
marketing  order  allows  an  industry  to 
solve  marketing  problems  by 
establishing  grade,  size,  quality, 
maturity,  quantity  and  container 
requirements  that  apply  to  all  handlers 
in  the  industry.  Section  8e  of  the  Act 
requires  that  whenever  the  Secretary  of 
Agriculture  issues  grade,  size,  quality, 
or  maturity  regulations  under  domestic 
marketing  orders  for  certain 
commodities,  the  same  or  comparable 
regulations  on  imports  of  those 
commodities  must  be  issued.  Thus, 
handler  and  importer  compliance  is 
essential  for  marketing  order  and 
marketing  agreement  programs  and 
mandatory  import  requirements  to  be 

cffGCtiVG. 

Section  608(c)14(B)  of  the  Act 
authorizes  the  Department  to  institute  a 
formal  administrative  proceeding 
against  a  handler  or  importer  who 
violates  a  marketing  order  or  other 
regulatory  provision  under  the  Act.  This 
rule  \)rovides  an  alternative  tool  for 
enforcement  by  allowing  the 
Department  to  enter  into  a  written 
agreement,  or  stipulation,  with  a 
violator  who  agrees  to  waive  a  hearing 
and  pay  a  civil  penalty  without  the 
Department's  initiating  a  formal 
administrative  proceeding. 

Under  these  stipulation  procedures, 
the  Administrator  of  the  Agricultural 
Marketing  Service  would  give  the 
handler  or  importer  notice  of  the  alleged 
violation  and  the  opportunity  for  a 
hearing.  The  handler  or  importer  would 
have  the  option  to  waive  the  hearing 
and  agree  to  pay  a  specified  civil 
penalty  within  a  prescribed  period  of 
time.  In  turn,  the  Administrator  would 
agree  to  accept  the  civil  penalty  in 
settlement  of  the  particular  matter 
involved  if  the  penalty  is  paid  within 
the  specified  lime  frame.  If,  however,- 
the  handler  or  importer  does  not  pay  the 
civil  penalty  within  that  period  of  time, 
the  Department  would  institute  a  formal 
administrative  proceeding.  A  civil 
penalty  that  the  Department  offers  in  a 
stipulation  will  have  no  bearing  on  the 
civil  penalty  that  the  Department  may 
seek  in  a  formal  administrative 

proceeding. 

Formal  disciplinary  proceedings  can 
take  up  to  two  years  and  are  costly  for 
both  the  Department  and  the  violator. 
The  Department  is  implementing  the 
use  of  stipulation  agreements,  where 
appropriate,  to  improve  marketing 
order,  marketing  agreement,  and  Section 
8e  compliance.  The  intended  effect  of 
this  rule  is  to  resolve  certain  cases 
without  the  f;ost  of  going  to  a  hearing. 
Accordingly,  the  general  regulations  for 
marketing  orders  and  marketing 
agreements  covering  fruits,  vegetables 


and  nuts  are  amended  bv  adding  a 
subpart  on  stipulation  procedures. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cjiuse  that 
notice  and  other  procedure  with  respeti 
thereto  are  impracticable,  unnecessar\' 
and  contrary  to  the  public  interest,  and 
there  is  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register 
because  (1)  these  procedures  are  in 
effect  for  other  Department  programs. 
(2)  this  action  improves  the 
administration  of  marketing  order, 
marketing  agreement,  and  Section  8e 
programs  because  it  affords  more  timely 
resolution  of  cases  brought  by  USDA, 
and  (3)  no  useful  purpose  would  be 
served  by  delaying  the  effective  date  of 
implementing  the  use  of  stipulation 
agreements.  This  rule  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq). 

List  of  Subjects  in  7  CFR  Part  900 

Administrative  practice  and 
procedures,  Freedom  of  information. 
Marketing  agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  900  is  amended  as 
follows: 

PART  900— GENERAL  REGULATIONS 

Accordingly,  in  part  900,  immediately 
following  §900.71,  a  new  subpart  is 
added  to  read  as  follows: 

Subpart— Supplemental  Rules  of  Practice  for 
Marketing  Orders.  Marketing  Agreements, 
and  Requirements  Issued  Pursuant  to  7 
U.S.C.  608b(b)  and  7  U.S.C.  608e  Covering 
Fruits,  Vegetables,  and  Nuts 

Sec. 

900.80  Words  in  the  singular  form. 

900.81  DefiMifion.s 

900.82  Stipulation  prfx;edures 
Authority:  7  U.S.C  601-674 

Subpart — Supplemental  Rules  of 
Practice  for  Marketing  Orders, 
Marketing  AgreemenU,  and 
Requirements  Issued  Pursuant  to  7 
U.S.C.  6t»8b(b)  and  7  U.S  C.  6G8e 
Covering  Fruits,  Vegetables,  and  Nuts 

§  900.80    Words  In  the  singular  form. 

Words  in  this  subpart  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa  dS  the  case  may 
demand. 

§  900.81     Definitions. 

As  used  in  this  subpart,  the  terms  as 
defined  in  the  act  shall  apply  with  equal 
force  and  effect.  In  addition,  aniess  the 
context  otherwise  requires: 

(a)  The  term  Art  mean';  Punlic;  Ait  No 
10,  73  Congress  (48  Stat  31)  as  amended 
and  as  reenac  ted  and  amt^nded  by  the 
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Agricultural  Marketing  Agreement  Act 
of  1937  (50  Stat.  246),  as  amended. 

(b)  The  term  Department  means  the 
United  States  Department  of 
Agriculture. 

(c)  The  term  Secretary  means  the 
Secretary  of  Agriculture  of  the  United 
States,  or  any  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  his  stead. 

(d)  The  term  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate.  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  his  stead. 

(e)  The  term  proceeding  means  a 
proceeding  before  the  Secretary  arising 
under  sections  8a.  8b{b).  8c(14).  8e. 
10(c)  and  10(h). 

(f)  The  term  hearing  means  that  part 
of  the  proceeding  which  involves  the 
submission  of  evidence. 

(g)  The  term  marketing  agreement 
means  any  marketing  agreement  or  any 
amendment  thereto  which  may  be 
entered  into  pursuant  to  section  8b  of 
the  act. 

(h)  The  term  marketing  order  means 
any  order  or  any  amendment  thereto 
which  may  be  issued  pursuant  to 
section  8c  of  the  act.  and  after  notice 
and  hearing  as  required  by  said  section. 

(i)  The  term  handler  means  any 
person  who,  by  the  terms  of  a  marketing 
order  or  marketing  agreement,  is  subject 
thereto,  or  to  whom  a  marketing  order 
or  marketing  agreement  is  sought  to  be 
made  applicable. 

(j)  The  term  importer  means  any 
person  who,  by  the  terms  of  section  8e 
of  the  act.  is  subject  thereto. 

(k)  The  term  person  means  any 
individual,  corporation,  partnership, 
association,  or  any  other  business  unit. 

§  900.82    Stipulation  procedures. 

The  Administrator,  or  the 
Administrator's  representative,  may.  at 
any  time  before  the  issuance  of  a 
complaint  seeking  a  civil  penalty  under 
the  Act,  enter  into  a  stipulation  with 
any  handler  or  importer  in  accordance 
with  the  following  procedures: 

(a)  The  Administrator,  or  the 
Administrator's  representative,  shall 
give  the  handler  or  importer  notice  of 
the  alleged  violation  of  the  applicable 
marketing  order  or  marketing 
agreement,  or  the  requirements  issued 
pursuant  to  7  U.S.C.  608b(b)  and  7 
U.S.C.  B08e,  and  an  opportunity  for  a 
hearing  thereon  as  provided  by  the  Act: 

(b)  In  agreeing  to  the  proposed 
stipulation,  the  handler  or  importer 
expressly  waives  the  opportunity  for  a 


hearing  and  agrees  to  pay  a  specified 
civil  penalty  within  a  designated  time; 

(c)  The  Administrator,  or  the 
Administrator's  representative,  agrees  to 
accept  the  specified  civil  penalty  in 
settlement  of  the  particular  matter 
involved  if  it  is  paid  within  the 
designated  time; 

(d)  In  cases  where  the  handler  or 
importer  does  not  pay  the  specified  civil 
penalty  within  the  designated  time,  or 
the  handler  or  importer  does  not  agree 
to  the  stipulation,  the  Administrator 
may  issue  an  administrative  complaint; 
and 

(e)  The  civil  penalty  that  the 
Administrator  may  have  proposed  in  a 
stipulation  agreement  shall  have  no 
bearing  on  the  civil  penalty  amount  that 
the  Department  may  seek  in  a  formal 
administrative  proceeding  against  the 
same  handler  or  importer  for  the  same 
alleged  violation. 

Dated:  May  2, 1996. 
Lon  Halamiya.  * 

Administrator 

(FR  Doc.  9&-11461  Filed  5-7-96;  8:45  am) 
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7  CFR  Part  979 

[Docket  No.  FV96-079-1F1R1 

Melons  Grown  in  South  Texas;  Ctiange 
in  Cantaloup  Container  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (DepaJlment)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
changed  the  container  requirements  for 
cantaloups  grown  in  South  Texas  under 
Marketing  Order  No.  979  by  increasing 
the  depth  of  cantaloup  cartons  from 
lOVs  to  11  Vb  inches.  The  South  Texas 
Melon  Committee  (committee),  the 
agency  that  locally  administers  the 
marketing  order  for  melons  grown  in 
South  Texas,  unanimously 
recommended  this  change.  That  change 
allowed  handlers  to  use  deeper  cartons 
in  shipping  larger  cantaloups.  The  use 
of  deeper  cartons  is  expected  to  result 
in  less  damage  during  packing  and 
shipment  and  foster  buyer  confidence. 
The  interim  final  rule  also  corrected 
telephone  area  codes  and  removed  out- 
of-date  handler  assessment  information. 
EFFECTIVE  DATE:  June  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1313 
East  Hackberry,  McAllen.  TX  78501. 


telephone  210-682-2833.  FAX  210- 
682-5942,  or  Robert  F.  Matthews, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456.  room 
2523-S,  Washington.  DC  20090-6456. 
telephone  202-690-0464,  FAX  202- 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979)  regulating  the  handling  of  melons 
grown  in  South  Texas,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  Intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  27  handlers  of  South  Texas 
melons  who  are  subject  to  regulation 
under  the  marketing  order  and  30 
producers  in  the  production  area.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  South  Texas  melons 
may  be  classified  as  small  entities. 

At  a  public  meeting  on  December  12, 
1995,  the  committee  unanimously 
recommended,  under  the  authority  of 
§  979.52  of  the  order,  increasing  the 
depth  of  cantaloup  cartons.  Section 
979.304(b)(1)  specified  that  the  depth  of 
cantaloup  cartons  could  be  not  more 
than  10%  nor  less  than  9V4  inches.  A 
tolerance  of  V*  inch  was  permitted.  The 
committee  recommended  a  one  inch 
increase  in  depth  to  llVs  inches. 

In  recent  years,  buyers  have  requested 
increased  supplies  of  larger  cantaloups. 
Handlers  had  experienced  difficulty  in 
packing  larger  cantaloups  without 
bruising  because  the  container  depth 
did  not  allow  sufficient  room  for  the 
larger  fruit  and  ice  packed  with  the 
cantaloups  to  keep  them  cool.  Also, 
without  adequate  carton  space,  proper 
stacking  on  pallets  was  more  difficult 
and  compression  damage  often  occurred 
to  the  cantaloups  when  loading  and 
shipping.  Increasing  the  depth  of 
cantaloup  cartons  by  one  inch  to  llVa 
inches  allows  for  proper  stacking  and 
delivery  of  cantaloups  without  bruising 
and  other  damage.  This  change  is 
expected  to  foster  buyer  satisfaction  and 
confidence.  Handlers  will  not  be 
prevent^  from  using  their  current 
supply  of  smaller  cartons  if  they  desire. 

Section  979.304(c)(4)  designates 
inspection  stations  in  Alamo  and 
Laredo,  for  handlers  who  do  not  have 
permanent  packing  facilities  recognized 
by  the  committee.  The  telephone  area 
codes  specified  for  Alamo  and  Laredo 
were  not  correct.  The  interim  final  rule 
amended  §  979.304(c)(4)  to  correct  those 
area  codes  from  (502)  and  (512). 
respectively,  to  (210). 

Section  979.304(c)(5)  specified  that 
handlers  shall  pay  assessments  on  all 
assessable  melons  according  to  the 
provisions  of  §  979.42,  at  the  rate  of  V* 
cent  per  carton.  The  V*  cent  per  carton 
rate  of  assessment  has  not  been  in  effect 
for  a  number  of  years.  The  current  rate 
of  assessment  is  7  cents  per  carton. 
Also,  because  the  assessment  rate  is 
established  by  the  Department  in  a 
separate  rulemaking  document  and 
handlers  are  informed  of  the  rate  by  the 
committee  through  handler  notices,  the 


rate  of  assessment  does  not  need  to  be 
referenced  in  these  provisions. 
Therefore,  the  words  "at  the  rate  of  V* 
cent  per  carton"  in  §  979.304(c)(5)  were 
removed. 

The  interim  final  rule  was  published 
in  the  Federal  Register  on  February  28. 
1996  (61  FR  7408).  That  rule  amended 
§  979.304  to  change  the  container 
requirements  for  cantaloups,  to  correct 
the  telephone  area  codes,  and  to  remove 
the  out-of-date  handler  assessment 
information.  That  rule  provided  that 
interested  persons  could  file  comments 
through  March  29.  1996.  No  comments 
were  received. 

Based  on  the  above,  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons. 
Reporting  and  recordkeeping 
requirements. 

For  the  reason  set  forth  in  the 
preamble.  7  CFR  part  979  is  amended  as 
follows: 

PART  979-MELONS  GROWN  IN 
SOUTH  TEXAS 

Accordingly,  the  interim  final  rule 
amending  §  979.304  which  was 
published  at  61  FR  7408  on  February  28, 
1996.  is  adopted  as  a  final  rule  without 
change. 

Dated:  May  2, 1996. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-11462  Filed  5-7-96;  8:45  am] 
HLUNG  CODE  3410-02-P 


7  CFR  Parts  1002  and  1004 
[DA-e&-02] 

Milk  in  the  New  Yorfc-New  Jersey  and 
Middle  Atlantic  Marketing  Areas; 
Suspension  of  Certain  Provisions  of 
ttie  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rules. 

SUMMARY:  This  document  suspends  a 
pooling  provision  of  the  New  York-New 
Jersey  order  and  a  provision  in  the 
Middle  Atlantic  order's  base-excess 


plan.  The  request  for  suspension  was 
submitted  on  behalf  of  several  handlers 
(cooperative  and  proprietary)  who 
market  the  milk  of  dairy  farmers  who 
are  located  in  a  common  supply  area 
and  who  have  milk  pooled  under  both 
orders.  This  suspension  will  permit 
more  efficient  assembly  and 
transportation  of  producer  milk. 
EFFECTIVE  DATE:  May  1, 1996,  through 
September  30,  1996. 
FOR  FURTHER  INFORMATKX  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2971.  South 
Building,  PO  Box  96456.  Washington. 
DC  20090-6456.  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  March  27, 1996;  published  April 
2,  1996  (61  FR  14514). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Agricultural  Marketing 
Service  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  lessens  the  regulatory 
imi>act  of  the  order  on  certain  milk 
handlers  and  tends  to  ensiu*  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  orders  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in  . 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
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has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  orders  regulating  the 
handling  of  milk  in  the  New  York-New 
Jersey  and  Middle  Atlantic  marketing 
areas. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  2,  1996  (64  PR  14514)  concerning 
the  proposed  suspension  of  certain 
provisions  of  the  orders.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 
thereon. 

Two  comments  supporting  and  one 
comment  opposing  the  proposed 
suspension  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposals  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  May  1,  1996,  through 
September  30. 1996.  the  following 
provisions  of  the  orders  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  In  §  1002.14  of  the  New  York-New 
Jersey  order,  paragraph  (d);  and 

2.  In  §  1004.92(c)  of  the  Middle 
Atlantic  order,  the  words  "and  who 
held  such  status  in  all  or  part  of  the  2 
months  of  August  and  September  and 
who  otherwise  was  a  producer  only 
under  this  part  for  all  of  the  remaining 
August  through  December  period". 

Statement  of  Consideration 

This  rule  suspends  a  pooling 
provision  of  the  New  York-New  Jersey 
order  (Order  2)  and  suspends  a 
provision  in  the  Middle  Atlantic  order 
(Order  4)  base-excess  plan.  The 
suspension  will  allow  handlers 
regulated  under  Order  2  and  Order  4  to 
assemble  and  transport  the  milk  of  dairy 
farmers  more  efficiently  and  thereby 
reduce  costs.  Suspension  of  these 
provisions  in  the  two  orders  would 
permit  handlers  to  freely  shift  the  milk 
of  individual  dairy  farmers  located  in  a 
common  supply  area  between  the  two 
markets.  Proponents  claim  that  this 
added  flexibility  would  enable  Order  2 
and  4  handlers  to  furnish  the  fluid 
needs  of  bottUng  plants  more 
effectively.  Handlers  will  be  obligated  to 
change  the  pooling  status  of  individual 
producers  to  achieve  this  efficiency. 

Under  the  terms  of  Order  2,  an 
individual  dairy  farmer's  milk  may  not 
be  pool  milk  during  the  months  of 
December  through  June  if  any  of  the 


dairy  farmer's  milk  was  producer  milk 
pooled  by  the  same  handler  under 
another  Federal  order  in  the  preceding 
months  of  July  through  November. 
Under  the  Order  4  base-excess  plan 
provisions,  a  dairy  farmer's  milk 
deliveries  to  handlers  regulated  under 
Orders  2  and  4  during  August  and 
September  would  be  used  to  compute 
the  producer's  Order  4  base  only  if  the 
dairy  farmer's  milk  was  pooled  on  Order 
4  during  the  remaining  months 
(October-December)  of  such  base- 
forming  period.  Suspending  these  order 
provisions  would  allow  milk  to  be 
shifted  to  Order  2  from  Order  4  and 
would  also  allow  Order  2  milk  to  be 
shifted  to  Order  4  without  negative 
consequences  to  producers. 

Several  handlers  (cooperative  and 
proprietary)  who  market  the  milk  of 
dairy  farmers  under  Orders  2  and  4 
requested  the  suspension.  Proponents 
asked  that  the  provisions  be  suspended 
for  the  months  of  May  through 
September  1996. 

In  support  of  the  action,  proponents 
indicated  that  the  State  of  Pennsylvania 
has  become  a  common  milkshed  for 
Orders  2  and  4.  In  June  1995  there  were 
3,836  Pennsylvania  dairy  farmers 
pooled  on  Order  2  and  3,717 
Pennsylvania  producers  pooled  on 
Order  4.  These  dairy  farmers 
represented  37  percent  of  the  total 
producers  on  Order  2  and  73  percent  of 
the  total  producers  on  Order  4.  They 
produced  27  percent  of  the  Order  2  pool 
milk  and  67  percent  of  the  Order  4 
producer  receipts.  There  is  significant 
overlap  of  producers  supplying  the  two 
markets  in  the  Pennsylvania  counties  of 
Lancaster,  Lebanon,  Chester,  and  Berks, 
proponents  stated. 

Proponents  also  indicated  in  their 
request  that  a  large  percentage  of  the 
milk  that  is  picked  up  in  the  common 
supply  area  of  Pennsylvania  is  delivered 
to  Order  4  fluid  milk  plants  located  at 
Wawa,  Spring  City,  Royersford,  and  Fort 
Washington,  Pennsylvania,  and 
Florence,  New  Jersey.  Some  of  the  milk 
produced  in  this  same  area  is  delivered 
to  the  Order  2  pool  plants  located  at 
Lansdale  and  Reading. 

Proponents  of  the  suspension  have 
made  plans  to  combine  their  milk  routes 
in  Pennsylvania  to  assemble  and  haul 
the  milk  from  farms  that  are  most 
advantageously  located  to  plants  where 
the  milk  is  needed  for  processing.  The 
commingling  of  the  milk  supply  of  these 
proponents  is  scheduled  to  begin  on 
May  1,  1996,  which  is  the  first  month 
the  suspension  is  to  be  effective. 

In  their  comments  the  proponents 
indicated  that  the  number  of  producers 
that  will  be  shifted  between  orders  will 
be  small.  During  April  and  May  of  1996, 


two  of  the  proponents  intend  to  change 
the  farm  pickup  routes  of  approximately 
865  dairy  farmers  serviced  by  41  milk 
haulers.  However,  according  to  one 
comment,  it  is  expected  that  183 
producers  currently  pooled  under  Order 
2  will  be  changed  to  Order  4  and  that 
48  producers  currently  pooled  on  Order 
4  will  be  changed  to  C3rder  2.  Among  the 
producers  who  will  have  their  hauler 
changed  on  May  1  are  those  picked  up 
on  routes  which  primarily  service 
proponents'  pool  distributing  plants. 

Concerns  arose  regarding  the  timing 
of  this  suspension  action  and  the 
advisability  of  loosening  the  pooling 
restrictions  of  the  New  York-New  Jersey 
order  that  could  result  in  additional 
reserve  supplies  of  milk  pooled  on  the 
orders  as  a  consequence  of  suspending 
these  order  provisions.  In  comments 
received  from  a  proprietary  handler  who 
distributes  Class  I.  Class  II,  and  Class  III 
products  in  the  Order  2  marketing  area 
and  who  opposes  the  suspension,  it  was 
stated  that  there  is  a  potential  for  a 
lowering  of  the  blend  price  to  producers 
historically  pooled  on  the  respective 
orders,  although  the  specific  concern 
was  for  the  lowering  of  the  blend  price 
to  Order  2  producers.  Similar  concerns 
were  expressed  by  a  major  cooperative 
in  the  Order  2  marketing  area  who 
nevertheless  supports  the  suspension 
because  it  would  help  in  lowering  the 
costs  of  doing  business  to  dairy  fanners. 

In  light  of  the  small  number  of 
producers  who  will  have  their  pooling 
status  shifted,  it  is  reasonable  to 
conclude  that  the  changes  in  producer 
blend  prices  will  not  be  significantly 
affected  given  the  increased  efficiencies 
gained  by  cost  savings  in  transportation. 
Additionally,  the  suspension  action  is 
supported  by  producers  who  market  the 
majority  of  milk  in  the  Middle  Atlantic 
and  the  New  York-New  Jersey  marketing 
areas. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provisions  from 
May  1, 1996,  through  September  30, 
1996. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  areas,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
historically  supplied  the  markets 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  suhstantial  or 
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extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  to  interested  parties  and  they 
weie  afforded  the  opportunity  to  file 
written  data,  views  and  arj^uments 
concerning  these  suspension  actions 
Two  comments  supporting  and  one 
comment  opposing  the  action  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Parts  1002  and 
1004 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7.  parts  1002  and  1004  are 
amended  as  follows: 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1002  continues  to  read  as  follows: 

Autliority:  7  U.S.C.  601-674. 

§  1 002. 1 4    [Suspended  in  part] 

2.  In  §  1002.14.  paragraph  (d)  is 
suspended. 

PART  1004--MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

3.  The  authority  citation  for  7  CFR 
part  1004  continues  to  read  as  follows: 

Authority:  7  U  S.C.  601-674. 

§  1004.92    [Suspended  in  part] 

4.  In  §  1004.92(c),  the  words  "and 
who  held  such  status  in  all  or  part  of  the 
2  months  of  August  and  September  and 
who  otherwise  was  a  producer  only 
under  this  part  for  all  of  the  remaining 
August  through  December  period"  is 
suspended. 

Datfid:  May  2,  1996. 
Michael  V.  Dunn, 

Assistant  Secretary.  Marketing  and 

Regulatory  Programs 
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BiLUNG  CODE  3410-02-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Release  No.  34-37159] 

Delegation  of  Authority  to  Director  of 
Division  of  Enforcement 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission  is  amending 
its  rules  to  delegate  authority  to  the 
Director  of  the  Division  of  Enforcement 
to  authorize  staff  to  appear  in  federal 
bankruptcy  court  where  the  debtor  is 
involved  with  the  subject  matter  ot  a 
Commission  investigation,  and  tu  take 
necessary  action  therein  to  preserve 
potential  Commission  claims.  This 
amendment  will  expedite  and  enhance 
the  effectiveness  of  the  enforcement 
process  by  enabling  staff  to  meet 
bankruptcy  court  deadlines  that  affect 
potential  Commission  claims  and  to 
preserve  and  protect  such  claims 
EFFECTIVE  DATE:  .May  8,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  R.  Starr,  Division  Bankruptcy 
Counsel,  Division  of  Enforcement,  202/ 
942-4868. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  announced  amendments  to  its 
rules  governing  delegation  of  authority 
to  the  Division  of  Enforcement 
("Division"). 

The  amendment  to  Rule  30-4  » 
authorizes  the  Director  of  Division  of 
Enforcement  to  approve  staff 
appearances  in  federal  bankruptcy  court 
where  the  debtor  is  involved  with  the 
subject  matter  of  a  Commission 
investigation.  This  delegation  will 
expedite  and  enhance  the  effectiveness 
of  the  enforcement  process  by  enabling 
prompt  action  to  protect  and  preserve 
potential  claims.  Notwithstanding  this 
delegation  of  authority,  in  instajices 
where  contemplated  action  in  a 
bankruptcy  case  raises  any  close  or 
controversial  issues,  the  Division  may 
consult  with  the  Commission  before  the 
action  is  filed  in  federal  court. 

The  Commission  finds,  in  accordance 
with  Section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act,-  that  this 
amendment  relates  solely  to  agency 
organization,  procedure,  or  practice,  and 
does  not  relate  to  a  substantive  rule. 
Accordingly,  notice  and  opportunity  for 
public  comment  are  unnecessary,  and 
publication  of  the  amendment  30  days 
before  its  effective  date  is  also 
unnecessary. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

Text  of  Amendment* 

Fotthe  reasons  set  out  in  the 
preamble,  Title  17.  Chapter  11  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  20a-ORGANIZATK>N; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1  The  authority  citation  for  Part  200 
continues  to  read  in  part  as  follows. 

Autboritv:  15  U.S.C.  77s.  78d-l,  78d-2, 
78w   78//(d).  79t   77sss.  80a-37.  80t)-n. 
unless  otherwise  mtcd 
*  «  *  *  * 

2.  Section  200.30-4  is  amended  by 
adding  paragraph  (a)(ll)  to  read  as 
foliows: 

§  200.30-4    Oetegation  of  autttority  to 
Director  ot  Oivision  ot  Enforcement 
«         •         *         •         • 

(a)*   *   • 

(11)  To  authorize  staff  to  appear  in 
federal  bankruptcy  court  to  preserve 
Commission  claims  in  connection  with 
investigations  pursuant  to  section  19(b) 
of  the  Securities  Act  of  1933  (15  US  C. 
77s{b)),  section  21(b)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78u(b)). 
section  18(c)  of  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79r(c)),  section  42(b)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-41(b))  and  section  209(b)  of 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  B0b-9(b)). 
***** 

By  the  Commission. 

Dated  May  2,  1996 
Margaret  H.  McFariand, 
Deputy  Secretary 

IFRDoc  96-11451  Filed  5-7-96;  8:45  ami 
BILUHG  CODE  WIO-OI-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  1,  4.  7,  16, 19.  20,  21,  22. 
24,  25,  53,  55,  71,  170, 178,  179.  194. 
197,  200.  250.  251,  252,  270.  275.  285, 
290,  and  296 

[T.D.  372] 

BIN  1512-AB47 

Technical  Amendments 

agency:  Burea-:  of  .\k:ohol.  Tobacco 
and  Firearms  (ATF)  Treasury. 
ACTION:  Final  rule.  Treasury  decision. 


'17  CFR  200.30-4. 
-5U.S.C.  553(b)i3)(A). 


summary:  This  Treasury  decision  makes 
tet:hnical  anieridnieiits  and  confonning 
changes  to  chapter  I  of  title  27  Code  of 
Feflerai  Re^iuiation',  ;CFR).  All  changes 
are  to  providt  tinrit)  and  unifornii?\ 
throughout  title  27  Code  of  Federal 
Regulations. 
EFFECTIVE  DATE:  Ma>  H,  1996. 
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FOB  FURTHER  INFORMATION  CONTACT: 
Angela  R.  Shanks.  .Alcohol  and  Tobacco 
Projjrams  Division,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  650 
Massachii.setts  Avenue.  NW., 
Washington,  IX:  2022fi.  (202-927-8230). 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  administers  regulations 
published  in  (.hapter  I  o!' title  27  Code 
of  Federal  Regulations,  These 
regulations  are  ujidatsd  .'\piil  1  of  each 
year  to  incorporate  new  or  revised 
regulations  that  were  published  by  .ATF 
in  the  Federal  Register  during  the 
pre<;eding  year.  Upon  r.'viewing  title  27 
for  the  annual  revision,  ATF  and  the 
CFK  Unit  of  the  Office  of  the  Federal 
Register  idcntiHed  several  amendments 
and  conforming  changes  that  are  needed 
to  provide  iiuifurmity  in  cliapter  1  of 
title  27.  Code  of  Feiieral  Regulations 

These  amendments  do  no'  make  anv 
substantive  ch.inges  and  are  oii'y 
intended  to  improve  tin;  clarity  of  title 
2  7  or  relieve  regulatory  requireme.'its. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  I'lHO  I'ublic  Law  96- 
511,  44  L'.S.C  Chapter  ]5.  and  its 
implementing  regulations.  5  CFR  part 
1.320,  do  nol  appiv  tn  this  nnu'  rule 
because  there  are  no  recordkeeping  or 
reportmi.'  reijuirements. 

Regulatory  Flexibility  Act 

Beciuse  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  ihe 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S  C.  601  et  seq.)  does  not 
apply. 

Executive  Order  12R66 

it  has  been  determined  ttiat  this  rule 
is  not  a  significant  regulatory  action 
because  it  will  nol,  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  tiie 
economy,  productivity.  c:ompetition. 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  (.reate 
a  serious  inconsistem;v  or  otherwise 
interfere  vvitli  an  action  taken  or 
plaiuied  by  another  ageni  y;  (3) 
Mdteridliv  alter  the  budgetar\  impact  of 
entitlements,  giants.  u.ser  tees,  or  loan 
progra;ns  or  the  rights  and  obligations  of 
re(.:pients  thereof,  or  {■\]  R.iise  novel 
legal  or  policy  issuer  ari;,;iig  out  of  legal 
mandate*;,  the  President's  jiriorities.  or 
the  principles  set  fortli  in  h'xec  u'ive 
Order  12S'".B 

Administrative  Procedures  Act 

Be<  auso  this  final  rule  mereiv  makes 
techriic.il  <imendme!its  and  conforrnug 


changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  ."1.5 3(b). 
Similarly  it  is  unnecessary  to  subject 
this  final  rule  to  the  effective  date 
limitation  of  5  U.S.C.  553(d). 

Drafting  Information 

The  principal  author  of  this  document 
is  Angela  R.  Shanks,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  ' 

27  CFH  Part  1 

Administrative  Practice  and 
Pro<  edure.  Alcohol  and  Alcoholic 
Beverages,  Authority  Delegations, 
Imports,  Warehouses. 

27  CFR  Part  4 

Advertising,  Beer,  Consumer   ^ 
protection.  Customs  duties  and 
inspection,  Imports,  Labeling,  Packaging 
and  (.oiitainers. 

27  CFH  Part  7  * 

Advertising,  Alcohol  and  Alcoholic 
Beverages,  Antitrust.  Credit.  Trade 
Practices. 

2~  CFH  Fart  16 

Beer.  Consumer  protection.  Customs 
duties  and  inspections.  Health.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers.  Safety,  Wine. 

27  CFR  Part  19 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Chemicals,  Claims,  Customs  duties  and 
in  .peclion.c,  Llectronic  funds  transfers, 
Kxfise  taxes,  Kxports,  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Research. 
Security  measures.  Spices  and 
flavorings,  Surety  bonds. 
Transportation,  US,  Possession,  Virgin 
Islands,  Warehouses,  Wine. 

27  CFH  Part  20 

■Administrative  practice  and 
procedure.  Advertising,  Alcohol  and 
alcoholic  beverages.  Authority 
de'egations  (C.overnment  agencies). 
Chemicals,  Claims,  Cosmetit  s,  F.xcise 
taxes. 

27  CFH  Part  21 

Alcohol  and  alcoholic  beve.?ges. 
Authority  delegations  (Government 
agencies).  Chemicals,  Gasohol. 

27  CFH  Pari  22 

Admiiiistralive  practice  ind 
proceduie.  Ad^'ertising,  Alcohol  and 


alcoholic  beverages.  Authority 
delegations  (Government  agencies). 
Claims,  Excise  taxes,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegation. 
Claims,  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Food  additives. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Research,  Scientific  equipment.  Spices 
and  flavorings.  Surety  bonds,  Taxpaid 
wine  bottling  house,  Transportation, 
Vinegar,  Warehouses,  Wine. 

2-' CFR  Part  25 

Administrative  practice  and 
procedure.  Authority  delegation.  Beer, 
Claims,  Electronic  funds  transfers. 
Excise  ta.xes.  Labeling,  Packaging  and 
coiitainprs.  Reporting  and  recordkeeping 
requirements.  Research,  Surety  bonds, 
Transportation. 

27  CFH  Part  53 

Administrative  pracMce  and 
procedure.  Arms  and  munitions. 
Authority  delegation.  Exports,  Imports, 
Penalties,  Reporting  and  recordkeeping 

requirements. 

27  CFR  Part  55 

.Administrative  practice  and 
procedure.  Authority  delegation. 
Customs  duties  and  inspections. 
Explosives,  Hazardous  materials, 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Safely, 
Security  measures.  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

27  CFR  Part  71 

Administrative  practice  and 
procedure.  Authority  delegations. 
Freedom  of  Information,  Privacy. 

27  CFR  Part  1 70 

Alcohol  and  alcoholic  beverages. 
Authority  delegations,  Claims,  Customs 
duties  and  inspections.  Disaster 
assistance.  Excise  taxes.  Labeling, 
Liquors,  Penalties,  Reporting 
requirements.  Surety  bonds.  Wine. 

27  CFR  Part  1 78 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations.  Customs  duties 
and  inspections.  Exports,  Imports. 
Military  personnel.  Penalties.  Reporting 
requirements.  Research,  Seizures  and 
forfeitures,  T^^ansportation. 

27  CFR  Part  179 

Administrative  practice  and 
procedure.  Arms  and  muriLtions, 


Authority  delegations.  Claims,  Customs 
duties  and  inspections,  Exci.se  taxes. 
Exports,  Imports,  PenaUies,  Reporting 
requirements.  Seizures  and  forfeitures. 
Transportation,  U.S.  Possessions. 

27  CFR  Part  194 

Alcohol  and  alcoholic  beverages. 
Authority  delegations,  Beer,  Claims, 
Excise  taxes.  Exports,  Labeling,  Liquors, 
Packaging  and  containers.  Penalties, 
Reporting  requirements.  Wine. 

27  CFR  Part  197 

Alcohol  and  alcoholic  beverages. 
Authority  delegations.  Claims,  Drugs, 
Excise  taxes.  Foods,  Spices  and 
flavorings.  Surety  bonds.  Reporting 
requirements. 

27  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations. 

27  CFR  Part  250 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies).  Beer,  Claims, 
Customs  duties  and  inspections.  Drugs, 
Electronic  funds  transfers.  Excise  taxes. 
Foods,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Spices  and 
flavorings.  Surety  bonds. 

27  CFR  Part  251 

Administrative  practice  and 
procedure,  Alcohol  and  glcoholic 
beverages,  Authority  delegations,  Beer, 
Customs  duties  and  inspections.  Excise 
taxes.  Imports,  Labeling,  Liquors, 
Packaging  and  containers.  Perfume. 
Reporting  requirements.  Transportation. 
Wine. 

27  CFR  Part  252 

Aircraft.  Alcohol  and  alcoholic 
beverages.  Armed  forces,  Authority 
delegations.  Beer,  Claims.  Excise  taxes. 
Exports,  Fishing  vessels.  Foreign  trade 
zones.  Liquors,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds.  Vessels,  Warehouses.  Wine. 

27  CFR  Part  270 

Administrative  practice  and 
procedure,  Authority  delegations.  Cigars 
and  cigarettes.  Claims,  Electronic  funds 
transfers.  Excise  taxes.  Labeling, 
Packaging  and  containers.  Penalties. 
Reporting  requirements.  Seizures  and 
forfeitures.  Surety  bonds. 

27  CFR  Part  275 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Cigars  and 
cigarettes.  Electronic  funds  transfers. 


Claims,  Cmtoms  duties  and  inspections. 
Excise  taxes,  Imports,  Labeling, 
Packaging  and  containers.  Penalties, 
Reporting  requirements.  Seizures  and 
forfeitures,  Surety  bonds,  U.S. 
Possessions,  Warehouses. 

27  CFR  Part  285 

Administrative  practice  and 
procedure.  Aircraft,  Authority 
delegations.  Cigarette  papers  and  tubes. 
Cigars  and  cigarettes.  Claims,  Customs 
duties  and  inspections.  Excise  taxes. 
Exports,  Foreign  trade  zones.  Labeling. 
Packaging  and  containers.  Penalties, 
Surety  bonds.  Vessels,  Warehouses. 

27  CFR  Part  290 

Administrative  practice  and 
procedure.  Aircraft.  Authority 
delegation.  Cigarette  papers  and  tubes. 
Claims,  Customs  duties  and  inspections. 
Excise  taxes.  Exports,  Foreign  trade 
zones.  Labeling,  Packaging  and 
containers.  Penalties,  Surety  bonds. 
Tobacco  products,  Vessels,  Warehouses. 

27  CFR  Part  296 

Cigarette  papers  and  tubes.  Cigars  and 
cigarettes.  Claims,  Disaster  assistance. 
Excise  taxes,  Penalties,  Seizures  and 
forfeitures,  Surety  bonds. 
Authority  and  Issuance 

Title  27.  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  1— BASIC  PERMIT 
REQUIREMENTS  UNDER  THE 
FEDERAL  ALCOHOL 
ADMINISTRATION  ACT 

Par.  1.  The  authority  citation  for  part 
1  continues  to  read  as  follows: 

Authority:  27  U.S.C.  203,  204, 

Par.  2.  In  section  1.3,  paragraph  (b)  is 
removed,  paragraph  (c)  is  redesignated 
as  paragraph  (b),  and  the  redesignated 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  1 .3    Forms  prescrilMd. 

***** 

(b)  Requests  for  forms  should  be 
mailed  to  the  ATF  Distribution  Center. 
7943  Angus  Court,  Springfield,  Virginia 
22153. 

PART  4— LABEUNG  AND 
ADVERTISING  OF  WINE 

Par.  3.  The  authority  citation  for  part 
4  continues  to  read  as  follows:. 

Authority:  27  U.S.C.  205,  unless  otherwise 
noted. 

§4.3    [Amended] 

Par.  4.  In  §  4.3,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 


§4.21    [Amended] 

Par.  5.  Section  4.21(g)(1)  is  amended 
by  removing  the  phrase  "paragraph  (b)" 
and  adding  in  its  place  the  phrase 
"paragraph  (g)(2)", 

PART  5— LABEUNG  AND 
ADVEfmSING  OF  DISTILLED  SPIRITS 

Par.  6.  The  authority  citation  for  part 
5  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5301,  7805,  27  I  SO, 
205. 

§5.3    [Amended] 

Par.  7.  In  §  5.3,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Par.  8.  The  authority  citation  for  pan 
7  continues  to  read  as  follows: 
Authority:  27  U.S.C,  205. 

§7.3    [Amended] 

Par.  9.  In  §  7,3,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  16— ALCOHOUC  BEVERAGE 
HEALTH  WARNING  STATEMENT 

Par.  10.  The  authority  citation  for  part 
16  continues  to  read  as  follows; 
Authority:  27  U.S.C  205,  215. 

§  16.22    [Amended] 
Par.  11.  Section  16.22(d)  is  removed. 

PART  18— PRODUCTION  OF 
VOLATILE  FRUIT-FLAVOR 
CONCENTRATE 

Par.  12.  The  authority  citation  for  part 

18  continues  to  read  as  follows: 

Authority:  26  USC.  5001,  5172,  5178, 
5179,  5203,5511.5552.6025.  7805:  44  U.S.C. 
3504(h). 

§1S.16    [Amended] 

Par.  13.  In  §  18.16.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  19— DISTILLED  SPIRITS 
PLANTS 

Par.  14.  The  authority  citation  for  part 

19  continues  to  read  as  follows: 

Authority:  19  USC  81c,  1311;  26  U.SC 
5001,  5002.  5004-5006.  5008.  5010,  5041. 
5061,  5062.  5066,  5081,  5101.  5111-5113, 
5142,  5143,  5146,  5171-5173.  5175,  5176, 
5178-5181,  5201-5204,  5206,  5207.  5211- 
5215,  5211-5223.  5231,  5232.  5235,  5236, 
5241-5243,  5£71,  5273,  5301,  5311-5313. 
5362,  5370.  5373.  5501-5505.  5551-5555. 
5559,5561    5562   5601,  5612   5682  6001 
6065,  6109,  6302,  6311.  6676,  6806.  7011. 
7510,  7805:  31  U.S.C.  9301,  9303,  9304,  9306, 
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Par  15.  In  *»  19.61,  paragraph  (b)  is 
removed,  paragraph  (c)  is  redesignated 
as  paragraph  (b).  and  the  redesignated 
paragraph  (b)  is  revised  to  read  as 

follows 

§  19.61     Forms  prescrttMd. 

***** 

(b)  Requests  for  forms  should  be 
mailed  to  the  ATF  Distribution  Center, 
7943  Angus  Court,  Springfield,  Virginia 
22153. 

Par.  16.  Section  19.534  is  revised  to 
read  as  follows: 

§  19.534    Withdrawals  of  spirits  for  use  in 
production  of  nonbeverage  win«  and 
nonbeverage  twine  products. 

Spirits  withdrawn  without  pavTnent 
of  tax  may  be  removed,  pursuant  to  the 
provisions  of  part  24  of  this  chapter,  to 
a  bonded  wine  cellar  for  use  in  the 
production  of  nonbeverage  wine  and 
nonbeverage  wine  products.  (Sec.  455, 
Pub.  L.  98-369.  98  Stat.  494  (26  U.S.C. 
5214)) 

§  19.581     [Amended] 

Par.  17.  Section  19.581(a)  is  amended 
by  removing  the  phrase  "part  240"  and 
adding  in  its  place  the  phrase  "part  24". 

§  19.592    [Amended] 

Par.  18.  Section  19.592  is  amended  by 
removing  the  phrase  "part  240  '  and 
adding  in  its  place  the  phrase  "part  24  '. 

PART  20— DISTRIBUTION  AND  USE  OF 
DENATURED  ALCOHOL  AND  RUM 

Par.  18a.  The  authority  citation  for 
part  20  continues  to  read  as  follows: 

Authoritv:  26  U.S.C  JOOl.  5206,  5214, 
5271-5275'.  5311.  5552.  5555.  5607,  6065. 
7805. 

§20.21     [Amended] 

Par.  19.  In  S20.2;.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  21— FORMULAS  FOR 
DENATURED  ALCOHOL  AND  RUM 

Par.  20.  The  authority  citation  for  part 

21  continues  to  read  as  follows: 

AutJiohty:  5  U.S.C.  322(a);  26  U.S.C.  5242. 
7805. 

§21.2    [Amended] 

Par.  21.  In  §  21.2,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  22— DISTRIBUTION  AND  USE  OF 
TAX-FREE  ALCOHOL 

Par.  22.  The  authority  citation  for  part 

22  continues  to  read  as  follows: 

Authority:  26  U.S.C  5001.  5121.  5142, 
5143,  5148.  5206,  5214,  5271-5276,  5311, 


5552,  5555.  6056  6061,  6065.  6109.  6151, 
6806,  7011.  7805;  31  U.S.C.  9,304,  9306. 

§  22.21     [Amended] 

Par.  23.  In  §22.21,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b) 

PART  24— WINE 

Par.  24.  The  authoritv  citation  for  part 
24  continues  to  read  as  follows: 


Authority:  5  U. 
5008,  5041.  5042 
5111-5113.  5121 
5206,5214,  5215 
5357,5361,5362 
5391,5392,5511 
5684,6065.6091 
6651.6676,  7011 
7606,7805,  7851 
9306. 


,S.C.  552(a);  26  use.  5001, 
5044,5061,5062,  5081. 
5122.5142.5143.  5173, 
5351.  5353,  5354,  5356. 
5364-5373,  5381-5388. 
5551.  5552.5661,5662. 
6109,6301,6302.6311, 
7302,  7342,  7502.  7503, 
31  U.S  C.  9301,  9303.  9304, 


§24.20    [Amended] 

Par.  25.  In  §  24.20,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  25— BEER 

Par.  26.  The  authority  citation  for  part 
A5  continues  to  read  as  follows: 

Authority:  19  U  S.C.  8U:,  26  U.S.C.  5002. 
5051-5054,  .5056,  5061  5091,  5111,  5113, 
5142,  5143,  5146.  5222.  5401-5403,  5411- 
5417,  5551,  5552,  5555.  5556,  5671.  5673, 
5684.  6011.  6061,  6065,  R091,  6109.  6151. 
6301,  6302.  631 1,  6313.  6402.  6651,  6656, 
6676,  6806,  7011,  7342.  7606.  7805;  31  i:.S,C, 
9301,  9303-9308. 

§25.3    [Amended] 

Par.  27.  In  §25.3,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (bj. 

§25.221     [Amended] 

Par.  28.  Section  25.221(a)  is  amended 
by  removing  the  phrase  "beer 
determined"  and  adding  in  its  place  the 
phrase  "been  determined". 

PART  53— MANUFACTURERS  EXCISE 
TAXES— FIREARMS  AND 
AMMUNITION 

Par.  29.  The  authority  citation  for  part 
53  continues  to  read  as  follows: 

Authority:  26  U.S.C.  4181,  4182,  4216- 
4219,  4221-4223,  4225,  6001,  6011.  6020, 
6021.  6061,  6071,  6081,  6091,  6101-6104, 
6109,  6151.  6155.  6161,  6301-6303.  6311, 
6402.6404.6416. 

§53.21    [Amended] 

Par.  30.  In  §53.21,  paragraph  (b)  is 
removed  and  paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (b)  and  (c) 
respectively. 

§53.103    [Amended] 

Par.  31.  The  title  of  §  53.103  is 
amended  by  removing  the  number 


52.103  and  adding  in  its  place  the 
number  53  103. 

§53.133    [Amended] 

Par.  32.  Section  53.133(b) 
introductory  text  is  amended  by 
removing  the  word  "producer  '  in  the 
second  sentence  and  adding  in  its  place 
the  word  "purchaser". 

PART  55— COMMERCE  IN 
EXPLOSIVES 

Par.  33.  The  authority  citation  for  part 
55  continues  to  read  as  follows: 

Authority:  18  U.S.C.  847 
§55.21    [Amended] 

Par.  34.  In  §  55.21.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  71— STATEMENT  OF 
PROCEDURAL  RULES 

Par.  35.  The  authority  citation  for  part 
71  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552. 

§71.42    [Amended] 

Par.  36.  In  §  71.42,  paragraph  (c)(1)  is 
removed  and  paragraph  (c)(2)  is 
redesignated  as  paragraph  (c). 

PART  170— MISCELLANEOUS 
REGULATIONS  RELATING  TO  LIQUOR 

Par.  37.  The  authority  citation  for  Part 
170  continues  toread  as  follows: 

Authority:  26  U.S.C.  5001.  5002,  5064, 
5111.  5121,  5171.  5204,  5291.  5301,  5362. 
7805:  31  U.S  C.  9304,  9306. 

Subparts  B,  D,  and  F  [Removed  and 
reserved] 

Par.  38.  In  Part  170,  subparts  B,  D, 
and  F  are  removed  and  reserved. 

PART  178— COMMERCE  IN  FIREARMS 
AND  AMMUNITION 

Par.  39.  The  authority  citation  for  part 

178  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  18  U.S.C,  847, 
921-930;  44  U.S.C  3504(h). 

§178^1    [Amended] 

Par.  40.  In  §  178.21,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  179— MACHINE  GUNS, 
DESTRUCTIVE  DEVICES,  AND 
CERTAIN  OTHER  FIREARMS 

Par.  41.  The  authority  citation  for  part 

179  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 


{179^1    [Amended] 

Par.  42.  In  §  179.21,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  194— LIQUOR  DEALERS 

Par.  43.  The  authority  citation  for  part 
194  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5001.  5002.  5111- 
5117.  5121-5124,  5143.  5145.  5146.  5206. 
5207.  5301,  5352,  5555,  5613.  5681,  5691. 
6001.  6011,  6061.  6065,  6071.  6091.  6109. 
6151,  6311.  6314,  6402.  6511,  6601.  6621. 
6651,6657,  7011,7805. 


§1»4.41     [Ar 

Par.  44.  In  §  194.41,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  197— DRAWBACK  ON 
DISTILLED  SPIRITS  USED  IN 
MANUFACTURING  NONBEVERAGE 
PRODUCTS 

Par.  45.  The  authority  citation  for  part 
197  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5010,  5131-5134, 
5143.  5146,  5206.  5273.  6065.  6091.  6109. 
6402.  6511.  6676,  7213,  7805;  31  U.S.C.  9301, 
9303,  9304,  9306. 

Par.  46.  In  §  197.2,  paragraph  (b)  is 
removed,  paragraph  (c)  is  redesignated 
as  paragraph  (b),  the  redesignated 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  197.2    Forms  preacribed. 

•        •        •        •        * 

(b)  Requests  for  forms  should  be 
mailed  to  the  ATF  Distribution  Center, 
7943  Angus  Court.  Springfield,  Virginia 
22153. 

PART  200— RULES  OF  PRACTICE  IN 
PERMIT  PROCEEDINGS 

Par.  47.  The  authority  citation  for  part 
200  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805:  27  U.S.C.  204. 

Par.  *8.  In  §  200.3.  paragraph  (b)  is 
removed,  paragraph  (c)  is  redesignated 
as  paragraph  (b).  and  the  redesignated 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  200.3    Form*  prescribed. 

•         *         •         *         * 

(b)  Requests  for  forms  should  be 
mailed  to  the  ATF  Distribution  Center, 
7943  Angus  Court,  Springfield.  Virginia 
22153. 

PART  250— UQUOR  AND  ARTICLES 
FROM  PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS 

Par.  49.  The  authority  citation  for  part 
250  continues  to  read  as  follows: 


Authority:  19  U.S.C  81c;  26  U.S.C  5001, 
5007,  5008,  5010,  5041,  5051,  5061.  5081, 
5111,  5112,  5114,  5121,  5122,  5124,  5131- 
5134.  5141,  5146,  5207.  5232.  5271,  5276, 
5301,  5314,  5555,  6001.  6301,  6302.  6804. 
7101.  7102.  7651.  7652.  7805;  27  U.S.C  9301. 
9303,  9304,  9306. 

§250.2    [Amended] 

Par.  50.  In  §  250.2,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  251— IMPORTATION  OF 
DISTILLED  SPIRITS.  WINES.  AND 
BEER 

Par.51.  The  authority  citation  for  part 
251  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  19  U.S.C  81c, 
1202;  26  U.S.C  5001,  5007,  5008,  5010,  5041. 
5051.  5054.  5061,  5111,  5112,  5114.  5121. 
5122,  5124,  5201,  5205,  5207,  5232.  5273. 
5301,  5313,  5555,  6302,  7805. 

§251.2    [Amende^ 

Par.  52.  In  §  251.2.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  252— EXPORTATION  OF 
LIQUORS 

Par.53.  The  authority  citation  for  part 
252  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  19  U.S.C  81c. 
1202;  26  U.S.C  5001,  5007.  5008,  5041,  5051. 
5054,  5061,  5111,  5112,  5114,  5121,  5122, 
5124,  5201.  5205,  5207,  5232.  5273,  5301, 
5313,  5555,  6302.  7805;  27  U.S.C  203.  205; 
44  U.S.C.  3504(h). 

§252.2    [Amended] 

Par.  54.  In  §  252.2,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

§252.216    [Amended] 

Par.  55.  Section  252.216  is  amended 
by  removing  the  phrase  "parts  24  or  part 
231"  and  adding  in  its  place  the  phrase 
"part  24". 

PART  270-MANUFACTURE  OF 
TOBACCO  PRODUCTS 

Par.  56.  The  authority  citation  for  part 
270  continues  to  read  as  follows: 

Authority:  26  U.S.C  5142,  5143,  5146, 
5701,  5703-5705,  5711-5713,  5721-5723, 
5731,  5741,  5751.  5753,  5761-5763.  6061, 
6065,  6109,  6151,  6301,  6302,  6311.  6313, 
6402.  6404.  6423,  6676,  6806,  7011,  7212. 
7325,  7342,  7502,  7503.  7606,  7805;  31  U.S.C. 
9301.9303.9404,9306. 

§270.41    [Amended] 

Par.  57.  In  §  270.41.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 


PART  275— aiPORTATlOII  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  58.  The  authority  dtation  for  part 
275  continues  to  read  as  follows: 

Authority:  26  U.S.C  5701,  5703.  5704, 
5705,  5708,  5722,  5723,  5741,  5761,  5762, 
5763,  6301,  6302,  6313,  6404.  7101.  7212, 
7342,  7606,  7652.  7805;  31  U.S.C  9301.  9303. 
9304,  9306. 


§275.21    [Amended] 

Par.  59.  In  §  275.21,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  286— MANUFACTURE  OF 
CIQARETTE  PAPERS  AND  TUBES 

Par.  60.  The  authority  citation  for  part 
285  continues  to  read  as  follows: 

Authority:  26  U.S.C  5142.  5143,  5146. 
5701,  5703-5705,  5711,  5721-5723.  5731. 
5741,  5751,  5753,  5761-5763,  6061.  6065, 
6109,  6302,  6402,  6404,  6676,  6806.  7011 . 
7212,  7325,  7342,  7606.  7805;  31  U.S.C  9301, 
9303,  9304,  9306. 

{286.2    [Amended] 

Par.  61.  In  §  285.2,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  290— EXPORTATION  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES, 
WITHOUT  PAYMENT  OF  TAX,  OR  WITH 
DRAWBACK  OF  TAX 

Par.  62.  The  authority  citation  for  part 
290  continues  to  read  as  follows: 

Authority:  26  U.S.C  5142.  5143.  5146. 
5701. 5703-5705. 5711-5713.  5721-5723. 
5731.  5741.  5751.  6061.  6065.  6151.  6402, 
6404.6806.7011.7212.7342.  7606,7805;  31 
U.S.C  9301.  9303.  9304,  9306. 

§290.2    [Amended] 

Par.  63.  In  §  290.2.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  296— MISCELLANEOUS 
REGULATIONS  RELATING  TO 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  64.  The  authority  citation  for  part 
296  continues  to  read  as  follows: 

Authority:  18  U.S.C.  2341-2346:  26  U.S.C. 
5708,  5751.  5761-5763.  6001.  6601.  6621. 
6622,  7212.  7342.  7602,  7606.  7805;  44  L"  S  C 
3504(h);  49  U.S.C  782. 

Subpart  H  [Removed  artd  reserved) 

Par.  65.  In  part  296.  subpart  H  is 
removed  and  reserved. 
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Dated:  March  25, 1996.  . 
Bradley  A.  Buckles, 

Acting  Director. 

Approved:  April  8.  1996. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  IRegiilatory.  Tariff 
and  Trade  Enforx:ement)- 
|FR  Doc.  96-11375  Filed  5-07-96:  8:45  ami 
BILUNQ  CODE  4aiO-31-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  292 
RIN  0596-AB39 

Smitti  River  National  Recreation  Area 

agency:  Forest  Service,  USDA. 
ACTION:  Final  niie:  change  of  effective 
date. 

SUMMARY:  The  Forest  Service  is  giving 
notice  of  a  change  in  the  effective  date 
of  the  Smith  River  National  Recreation 
Area  final  rule.  The  Smith  River  final 
rule  was  published  in  the  Federal 
Register  on  April  3,  1996,  (61  FR  14621) 
and  became  effective  on  that  date. 
However,  at  the  time  of  submission,  the 
Forest  Service  was  unaware  of  the  new 
statutory  requirements  concerning 
Congressional  review  of  regulations. 
Public  Law  104-121,  Subtitle  E.  Section 
251.  "Congressional  Review"  requires 
the  agency  to  submit  a  report  and  a  copy 
of  a  final  regulation  to  each  House  of 
Congress  and  to  the  General  Accounting 
Office  (GAO).  when  the  rule  is 
published  in  the  Federal  Register.  The 
effective  date  of  a  published  rule  must 
be  later  than  the  publication  date  in 
order  to  allow  time  for  Congressional 
review.  A  report  and  a  copy  of  the  rule 
were  submitted  to  Congress  and  the 
GAO  on  May  3.  1996. 
EFFECTIVE  DATE:  The  new  effective  dale 
for  this  rule  is  May  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 

Hotr.hkiss,  Minerals  and  Geology 
Management  Staff.  Forest  Service, 
USDA.  (202)  205-1535. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  (36  CFR  Part  292)  implements 
Section  8(d)  of  the  Smith  River  National 
Recreation  Area  Act  of  1990  and  sets 
forth  the  procedures  by  which  the 
Forest  Service  will  regulate  mineral 
operations  on  National  Forest  System 
lands  within  the  Smith  River  National 
Recreation  Area.  This  rule  supplements 
existing  Forest  Service  regulations  and 
is  intended  to  ensure  that  mineral 
operations  are  conducted  in  a  manner 
consistent  with  the  purposes  for  which 


the  Smith  River  National  Recreation 
Area  was  established. 

Dated:  May  3,  1996. 
David  G.  Unger, 

Associate  Chief. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290O-AH83 

Adjudication  Regulations; 
Miscellaneous 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
adjudication  regulations  by  updating 
various  cross-references  and  authority 
citations  and  by  making  other 
nonsubstantive  changes. 
EFFECTIVE  DATE:  This  amendment  is 
effective  May  8,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  810  Venront  Avenue, 
NVV,  Washington,  DC  20420,  telephone 
(202) 273-7210. 

SUPPLEMENTARY  INFORMATION:  38  CFR 
3.23(d)(5)  concerns  annual  income  for 
improved  pension  surviving  spouses. 
The  authority  citation  for  38  CFR 
3.23(d)(5)  is  shown  incorrectly  as  "38 
use.  1541  (c),  (h)".  The  authority 
citation  is  corrected  to  read  "38  U.S.C. 
1541(c),(g)". 

38  CFR  3.24(c)(1)  states  that  in  certain 
situations  pension  shall  be  paid  to  a 
child  in  the  custody  of  a  person  legally 
responsible  for  the  child's  support  at  an 
annual  rate  equal  to  the  difference 
between  the  rate  for  a  surviving  spouse 
and  one  child,  and  "the  sum  of  the 
annual  income  of  such  person."  This 
paragraph  is  based  on  38  U.S.C.  1542 
which  states  that  the  child's  rate  is 
reduced  by  the  child's  income  or,  if  the 

child  is  residing  with  a  person  legally 
responsible  for  the  child's  support,  by 
"the  sum  of  the  annual  income  oi  such 
child  and  such  person."  38  CFR 
3.24(c)(1)  is  amended  to  restore  the 
words  "the  annual  income  of  such  child 
and"  before  'the  annual  income  of  such 
person".  These  words  appear  in  the 
Federal  Register  of  September  16,  1987, 
but  were  omitted  from  the  July  1,  1988, 
Federal  Register  codification  of  38  CFR 
and  all  subsequent  versions.  This 
change  will  conform  the  regulation  to  38 
U.S.C.  1542. 


The  most  recent  change  to  38  CFR 
3.25  appeared  in  the  Federal  Register  of 
September  16. 1987.  The  version  of  38 
CFR  3.25(c)(2)  in  the  Federal  Renter  of 
September  16. 1987,  contained  the 
following  statement:  ".  .  .  no  payment 
of  Die  to  a  parent  under  this  paragraph 
may  be  less  than  $5  monthly.  Each  time 
there  is  a  rate  increase  under  38  U.S.C. 
3112.  the  amount  of  the  reduction  under 
this  paragraph  shall  be  recomputed  to 
provide,  as  nearly  as  possible,  for  an 
equitable  distribution  of  the  rate 
increase,"  However,  the  July  1, 1988, 
codified  version  of  38  CFR  3.25(c)(2) 
omitted  the  following  words:  "may  be 
less  than  $5  monthly.  Each  time  there  is 
a  rate  increase  under  38  U.S.C.  3112,  the 
amount  of  the  reduction  under  this 
paragraph".  This  change  restores  the 
words  that  were  inadvertently  omitted 
from  38  CFR  3.25(c)(2). 

38  CFR  3.250(d)  concerning 
remarriage  of  a  parent  receiving 
Dependency  and  Indemnity 
Compensation  (DIC)  contains  an 
incorrect  reference  to  ''38  U.S.C. 
102(a)(2)".  The  reference  is  corrected  to 
read  "38  U.S.C.  102(b)(1)". 

38  CFR  3.252(a),  which  concerns 
annual  income  limitations  in  old-law 
pension  cases,  contains  an  incorrect 
reference  to  "§  3.26(b)".  38  CFR  3.252(a) 
is  changed  to  show  the  correct  reference 
for  old-law  pension,  which  is  38  CFR 
3.26(c). 

In  1991  §  14(d)(8)(b)  of  Public  Law 
102-54  eliminated  subsection  (e)  from 
38  U.S.C.  6103.  The  language  that  was 
previously  in  subsection  (e)  was 
included  under  subsection  (b).  The 
authority  citation  for  38  CFR  3.458(f)(2) 
is  changed  from  •38  U.S.C.  6103(e)"  to 
"38  U.S.C  6103(b)". 

38  CFR  3.100(a),  38  CFR  3.321(b)(1), 
38  CFR  3.460(b),  38  CFR  3.461(b)(1). 
and  38  CFR  3.559(c)  are  amended  to 
show  the  current  title  of  the  chief  officer 
of  the  Veterans  Benefits  Administration. 
Previously  the  Under  Secretary  for 
Benefits  was  called  the  "Chief  Benefits 
Director." 

A  regulatory  change  published  in  the 
Federal  Register  of  June  24. 1985, 
moved  effective  date  rules  for 
Dependency  and  Indemnity 
Compensation  (DIC)  from  38  CFR 
3.400(c)(3)  to  38  CFR  3.400(c)(4).  38 
CFR  3.702  on  DIC  is  amended  to  reflect 
that  change  in  two  references  to  38  CFR 
3.400. 

We  are  amending  38  CFR  3.852  on 
institutional  awards  to  add  authority 
citations  for  paragraphs  (a),  (c),  (d),  and 
(e). 

In  1991,  §  14(d)(8)(b)  of  Public  Uw 
102-54  eliminated  paragraph  (e)  from 
38  U.S.C.  6103.  The  authority  citation 
for  38  CFR  3.901(c)  is  changed  from  '38 


U.S.C.  6103(e)"  to  "38  U.S.C.  6103". 
The  authority  citation  for  38  CFR 
3.901(d)(3)  is  changed  from  "38  U.S.C. 
6103(a),  (d),  (e)"  to  "38  U.S.C.  6103". 
The  authority  citation  for  38  CFR 
3,902(d)(3)  is  changed  from  "38  U.S.C. 
6103(d).  (e).  6104"  to  "38  U.S.C.  6104". 

38  CFR  3.1612(e)(3)  is  amended  to 
show  the  current  name  of  the  element 
within  VA  which  is  responsible  for 
furnishing  Government  headstones  and 
markers.  Previously  the  Office  of 
Memorial  Programs  was  called  the 
"Monument  Service." 

This  final  rule  makes  nonsubstantive 
changes.  Accordingly,  this  final  rule  is 
promulgated  without  regard  to  the 
notice-and-comment  and  effective-date 
provisions  of  5  U.S.C.  553. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Even  so,  th6  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101.  64.104.  64.105.  64.106,  64.109, 
and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  April  30,  1996. 
Jesse  Browm, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 


PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

§  3.23    [Amended] 

2.  In  §  3.23,  the  authority  citation 
immediately  following  paragraph  (d)(5) 
is  revised  to  read  as  follows: 
(Authority:  38  U.S.C.  1541(c),  (g)) 

§  3.24    [Amended] 

3.  In  §  3.24,  paragraph  (c)(1)  is 
amended  by  adding  "the  annual  income 
of  such  child  and"  immediately 
following  "and  the  sum  oF'. 


§3.25    [Amended] 

4.  In  §  3.25,  the  concluding  text  of 
paragraph  (c)  is  amended  by  adding 
"may  be  less  than  $5  monthly.  Each 
time  there  is  a  rate  increase  under  38 
U.S.C.  5312,  the  amount  of  the 
reduction  under  this  paragraph" 
immediately  following  "to  a  parent 
under  this  paragraph". 

§3.100    [Amended] 

5.  In  §  3.100,  paragraph  (a)  is 
amended  by  removing  "Chief  Benefits 
Director"  and  "Director"  and  adding,  in 
their  place,  "Under  Secretary  for 
Benefits"  and  "Under  Secretary", 
respectively. 

§3.250    [Amended] 

6.  In  §  3.250,  paragraph  (d)  is 
amended  by  removing  "(38  U.S.C. 
102(a)(2))"  and  adding,  in  its  place.  "(38 
U.S.C.  102(b)(1))". 

§3.252    [Amended] 

7.  In  §  3.252,  paragraph  (a)  is 
amended  by  removing  "§  3.26(b)"  and 
adding,  in  its  place,  "§  3.26(c)". 

§  3.321    [Amended] 

8.  In  §3.321,  paragraph  (b)(1)  is 
amended  by  removing  "Chief  Benefits 
Director"  and  adding,  in  its  place, 
"Under  Secretary  for  Benefits". 

§3.468    [Amended] 

9.  In  §  3.458,  the  authority  citation 
immediately  following  paragraph  (f)(2) 
is  revised  to  read  as  follows: 
(Authority:  38  U.S.C.  6103(b);  6104(c); 
6105(a)) 

§  3.460    [Amended] 

10.  In  §  3.460,  paragraph  (b)  is 
amended  by  removing  "Chief  Benefits 
Director  "  and  adding,  in  its  place, 
"Under  Secretary  for  Benefits". 

§3.461    [Amended] 

11.  In  §  3.461,  paragraph  (b)(1)  is 
amended  by  removing  "Chief  Benefits 
Director"  and  adding,  in  its  place, 
"Under  Secretary  for  Benefits". 

§3.559    [Amended] 

12.  In  §  3.559,  paragraph  (c)  is 

amended  by  removing  "Chief  Benefits 
Director"  and  adding,  in  its  place, 
"Under  Secretary  for  Benefits". 

§  3.702    [Amended] 

13.  In  §  3.702,  paragraph  (a)  is 
amended  by  removing  "§  3.400(c)(3)" 
and  adding,  in  its  place,  '§  3.400(c)(4)". 

14.  In  §  3.702,  paragraph  (b)  is 
amended  by  removing  "§  3.400(c)(3)(ii)" 
and  adding,  in  its  place, 
"§3.400(c)(4)(ii)". 

15.  In  §3.852,  an  authority  citation  for 
paragraphs  (a),  (c),  (d),  and  (e)  is  added 


immediately  following  each  such 
paragraph,  to  read  as  follows: 


§3.862    Institutional  I 

(a)  •  *   * 

(Authority:  38  U.S.C.  5503(b)(3)) 
«  »  *  •  • 

(c)*  •  • 
(Authority:  38  U.S.C.  5307) 

(d)*  *  * 
(Authority;  38  U.S.C.  5503(b)(3)) 

(e)*    •    * 

(Authority:  38  U.S.C.  5502) 

***** 

§3.901    (Amended] 

16.  In  §  3.901,  the  authority  citation 
immediately  following  paragraph  (c)  is 
revised  to  read  as  follows: 
(Authority:  38  U.S.C.  6103) 

17.  In  §3.901,  the  authority  citation 
immediately  following  the  concluding 
text  of  paragraph  (d)  is  revised  to  read 
as  follows: 

(Authority;  38  U.S.C.  6103) 

§3.902    [Amended] 

18.  In  §  3.902.  the  authority  citation 
immediately  following  the  concluding 
text  of  paragraph  (d)  is  revised  to  read 
as  follows: 

(Authority;  38  U.S.C.  6104) 

§3.1612    [Amended] 

19.  In  §3.1612,  paragraph  (e)(3)  is 
amended  by  removing  "Monument 
Service"  and  adding,  in  its  place, 
"Office  of  Memorial  Programs". 
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38  CFR  Part  21 
RIN290O-AH59 

Educational  Assistance:  Technicai 
Amendments 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule.       ^__ 

SUMMARY:  This  document  amends 
statutory  citations  in  the  educational 
assistance  regulations  to  reflect  that  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1995  (Pub.  L  103-337) 
reorganized  a  portion  of  title  10.  United 
States  Code,  by  moving  sections  2131 
through  2137  from  chapter  106  to 
sections  16131  through  16137  in  chapter 
1606.  This  document  also  corrects 
typographical  errors  and  correirts  other 
citation  entries.  The  changes  made  by 
this  document  concern  the  Montgomery 
CI  Bill-Selected  Reserve  program,  the 
Montgomery  Gl  Bill- Active  Duty 
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program,  the  Survivors'  and 
Dependents'  Educational  Assistance 
program,  the  Post- Vietnam  Era  Veterans' 
Educational  Assistance  program,  and 
the  Educational  Assistance  Test 
program. 

EFFECTIVE  DATE:  May  8. 1996. 

F0«  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service.  Veterans  Benefits 
Administration,  (202)  273-7187. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  consists  of  nonsubstantive  changes 
and,  therefore,  is  not  subject  to  the 
notice  and  comment  and  effective  date 
provisions  of  5  U.S.C.  553. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
final  rule  would  not  cause  a  significant 
effect  on  any  entity  since  it  does  not 
contain  any  substantive  provisions. 
Pursuant  to  5  U.S.C.  605(b).  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  analyses  requirements  of 
sections  603  and  604. 

The  Montgomery  GI  Bill-Selected 
Reserve  program  and  the  Educational 
Assistance  Test  program  are  not  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance.  The  Catalog  of  Federal 
Domestic  Assistance  numbers  for  other 
programs  affected  by  this  final  rule  are 
64.117.  64.120.  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Entitlement  programs-education. 
Entitlement  programs-veterans.  Health 
care.  Loan  programs-education.  Loan 
programs-veterans.  Manpower  training 
programs.  Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  May  1,  1996. 
Jease  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21  (subparts  C, 
D.  G,  H,  K,  L)  is  amended  as  set  forth 
below. 


UMI 


PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

SubfMit  C — Survivors'  and 
Dependents'  Educational  Assistanca 
Under  38  U.S.C.  Chapter  35 

1.  The  authority  citation  for  part  21. 
subpart  C  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  3500-3566, 
unless  otherwise  noted. 

$21.3022    [Amended] 

2.  In  §  21.3022,  paragraph  (e)  is 
amended  by  removing  "106"  and 
adding,  in  its  place,  "1606". 

Subpart  D— Administration  of 
Educational  Benefits;  38  U.S.C. 
Chapters  34, 35,  and  36 

3.  The  authority  citation  for  part  21, 
subpart  D  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  34,  35,  36. 
unless  otherwise  noted. 

§§21.4005,  21.4009,  21.4022,  21.4134, 

21 .41 51 .  21 .41 53,  21 .4201 ,  21 .4206,  21 .4207, 

21.4250, 21 .4251 ,  21 .4263    [Amended] 

4.  Remove  "106"  and  add,  in  place 
thereof,  "1606"  in  the  following  places: 

a.  Section  21.4005(a)(1),  (a)(2), 
(b)(l)(ii)(d).(b)(l)(ii)(e).  and  (b)(2)(ii)(a); 

b.  Section  21.4009(c); 

c.  Section  21.4022(a)(6); 

d.  Section  21.4134(b)(1).  (b)(2).  and 
(0(2); 

e.  Section  21.4151(b)(4); 

f.  Section  21.4153(c)(4)(i); 

g.  Section  21.4201(c)(4).  (e)(2), 
(n(l)(ii).  and  (g)(2); 

h.  Section  21.4206  introductory  text, 
(a),  and  (e)(1); 
i.  Section  21.4207  introductory  text; 
j.  Section  21.4250(c)(2)(ii); 
k.  Section  21.4251(a)(6)(iii);  and 
1.  Section  21.4263  heading  and  (a). 

§§21.4134,  21.4153,  21.4201,  21.4206, 
21.4207,21.4250    [Amended] 

5.  Remove  "2136"  and  add.  in  place 
thereof,  "16136"  in  the  authority 
citations  following: 

a.  Section  21.4134(c)(2); 

b.  Section  21.4153(c)(4){i); 

c.  Section  21.4201(g)(2)  introductory 
text  and  (g)(2)(ii); 

d.  Section  21.4206  (a)  and  (e)(1): 

e.  Section  21.4207  introductory  text; 
and 

f.  Section  21.4250(c)(2)(ii). 

§§21.4005.21.4009    [Amended] 

6.  Remove  "2136(b)"  and  add.  in 
place  thereof,  "16136(b)"  in  the 
authority  citations  following: 

a.  Section  21.4005  (a)(1)  and 
(b)(2)(ii)(o);  and 

b.  Section  21.4009(c). 


§21.4020    [Amended] 

7.  In  §  21.4020,  paragraph  (a)(5)  is 
amended  by  removing  "106  and  107" 
and  adding,  in  its  place,  "107  and 
1606". 

§21.4200    [Amended] 

8.  In  §  21.4209.  paragraph  (a)(1)  is 
amended  by  removing  "106"  and 
adding,  in  its  place,  "1606",  and  by 
removing  "U.S.C.  and  (10  U.S.C.  2136. 
38  U.S.C.  3034,  3244,  3690}."  and 
adding,  in  its  place.  "U.S.C";  and  the 
authority  citation  following  paragraph 
(a)(2)  is  amended  by  removing  "38       ' 
U.S.C."  and  adding,  in  its  place.  "10 
U.S.C.  16136;  38  U.S.C.  3034,  3244,". 

§21.4233    [Amended] 

9.  In  §  21.4233,  the  authority  citation 
for  paragraph  (c)(1)  is  amended  by 
removing  "3473(c)"  and  adding,  in  its 
place.  "3680A(c)". 

§21.4263    [Amended] 

10.  In  §  21.4263,  the  authority 
citations  following  paragraphs  (a)(2). 
(b)(2).  (c)(2).  (d)(3).  (e).  (g)(4)(x)(A).  (h) 
introductory  text,  (h)(2),  (i)(3).  and  (i)(4) 
are  amended  by  removing  "2136(c)"  and 
adding,  in  place  thereof,  "16136(c)". 

11.  In  §  21.4263.  the  authority  citation 
following  paragraph  (h)(3)(ii)  is 
amended  by  removing  "2131"  and 
adding,  in  its  place.  "16131". 

12.  In  §  21.4263.  the  authority 
citations  following  paragraphs  (h)(l)(iii). 
(h)(4)(ii).  and  (h)(4)(iii)  are  amended  by 
removing  "2131(g)"  and  adding,  in 
place  thereof,  "16131(g)". 

Sut)part  G — Post-Vietnam  Era 
Veterans'  Educational  Assistance 
Under  38  U.S.C.  Chapter  32 

13.  The  authority  citation  for  part  21, 
subpart  G  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  ch.  32,  unless 
otherwise  noted. 

§§21.5040,21.5065    [Amended] 

14.  Remove  "106"  and  add,  in  place 
thereof.  "1606"  in  the  following  places: 

a.  Section  21.5040(h)  heading,  (h) 
introductory  text,  and  {h)(2);  and 

b.  Section  21.5065(c). 

Sut>part  H— Educational  Assistance 
Test  Program 

15.  The  authority  citation  for  part  21. 
subpart  H  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  107;  38  U.S.C. 
501(a),  3695,  5101,  5113.  5303A;  42  U.S.C. 
2000;  sec.  901.  Pub.  L.  96-342,  94  Stat.  1111- 
1114,  unless  otherwise  noted. 

§21.5720    [Amended] 

16.  In  §  21.5720,  the  authority  citation 
following  paragraph  (c)(3)  is  amended 
by  removing  "1072(2)(E)  2147(d)(1)" 


and  adding,  in  its  place,  "1072(2)(D), 
2147(d)(1)". 

§21.5741    [Amended] 

17.  In  §21.5741,  paragraph  (c)(3)(ii)  is 
amended  by  removing  "106"  and 
adding,  in  its  place,  "1606". 

§21.5835    [Amended] 

18.  In  §  21.5835,  the  authority  citation 
following  paragraph  (0  is  amended  by 
removing  "2143(c)2144"  and  adding,  in 
its  place.  "2143(c),  2144". 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
Ql  Bill)  « 

19.  The  authority  citation  for  part  21, 
subpart  K  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  ch.  30.  unless 
otherwise  noted. 

§21.7042    [Amended] 

20.  In  §  21.7042.  paragraphs  (d)(2) 
introductory  text.  (d)(2)(iMB),  and  (d)(3) 
are  amended  by  removing  "106"  and 
adding,  in  place  thereof,  "1606";  and 
the  authority  citation  following 
paragraph  (d)(3)  is  amended  by 
removing  "3033(c).  10  U.S.C.  2132"  and 
adding,  in  its  place.  "3033(c)". 

§21.7142    [Amended] 

21.  In  §  21.7142.  paragraph  (a)(4)  is 
amended  by  removing  "106"  and 
adding,  in  its  place,  "1606". 

Subpart  L— Educational  Assistance  for 
Members  of  the  Selected  Reserve 

22.  The  authority  citation  for  part  2l. 
subpart  L  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C 
501(a).  ch.  36.  unless  otherwise  noted. 

§§21.7520, 21.7540, 21.7603, 21.7610, 
21.7612.  21.7622,  21.7630, 21.7640.  21.7642, 
21.7644, 21.7658. 21.7861. 21.7806, 21.7807. 
21.7810    [Amended] 

23.  Remove  "106"  and  add.  in  place 
thereof,  "1606"  in  the  following  places: 

a.  Section  21.7520  introductory  text. 
(a)(1),  and  (b)(14)(iii); 

b.  Section  21.7540(b)(1).  (b)(2).  and 

(c); 

c.  Section  21.7603; 

d.  Section  21.7610(b)  introductory 
text; 

e.  Section  21.7612(b); 

f.  Section  21.7622(c); 

S,  Section  21.7630; 
.  Section  21.7640(b)(1)  and  (c)(2); 
i.  Section  21.7642(a)  introductory 

text; 

j.  Section  21.7644(a)  and  (d)(2); 

k.  Section  21.7658(a); 

1.  Section  21.7801  (a)  and  (b); 

m.  Section  21.7805; 

n.  Section  21.7807;  and 

o.  Section  21.7810(b)  introductory 
text. 


§§21.7520,  21.7610.  21.7620.  21.7622, 
21.7640    [Amended] 

24.  Remove  "2131"  and  add.  in  place 
thereof.  "16131"  in  the  authority 
citations  following: 

a.  Section  21.7520(a)(2)  and  (b)(13); 

b.  Section  21.7610(a); 

c.  Section  21.7620(a); 
.     d.  Section  21.7622(b);  and 

e.  Section  21.7640(a)(2). 

§§  21 .7500, 21 .7650  [Amended] 

25.  Remove  "2131(a)"  and  add,  in 
place  thereof.  "16131(a)"  in  the 
authority  citations  following: 

a.  Section  21.7500;  and 

b.  Section  21.7650. 

§§21.7520,  21.7630,  21.7635,  21.7636, 
21.7670    [Amended] 

26.  Remove  "2131(b)"  and  add,  in 
place  thereof,  "16131(b)"  in  the 
authority  citations  following: 

a.  Section  21.7520  (b)(6).  {b)(7).  (b)(22) 

and  (b)(28): 

b.  Section  21.7630. 

c.  Section  21.7635(0(2).  (g)(2).  and 

d.  Section  21.7636(a);  and 

e.  Section  21.7670(a)(4),  0>)(2)(iii). 
and  (c)(2)(iii). 

§§21.7570,21.7635    [Amended] 

27.  Remove  "2131(c)"  and  add.  in 
place  thereof,  "16131(c)"  in  the 
authority  citations  following: 

a.  Section  21.7570;  and 

b.  Section  21.7635(1). 

§§21.7550,21.7635    [Amended] 

28.  Remove  "2133"  and  add.  in  place 
thereof.  "16133"  in  the  authority 
citations  following: 

a.  Section  21.7550  (a)(2)  and  (a)(3); 
and 

b.  Section  21.7635(m). 

§§  21 .7532, 21 .7551    [Amended] 

29.  Remove  "2133(b)(2)"  and  add,  in 
place  thereof,  "16133(b)(2)"  in  the 
authority  citations  following: 

a.  Section  21.7532(e)(2);  and 

b.  SecUon  21.7551(a)(2),  (b)(2)(ii).  and 
(c)(2)(ii). 

§§21.7635.21.7642,21.7602    [Amended] 

30.  Remove  "2134"  and  add,  in  place 
thereof,  "16134"  in  the  authority 
citations  following: 

a.  Section  21.7635  (o)  and  (p): 

b.  Section  21.7642(c);  and 

c.  Section  21.7802(c). 

§§  21.7520,  21.7530,  21.7582. 21.7600. 
21.7610. 21.7612, 21.7614. 21.7622, 21.7631. 
21.7633. 21.7635. 21.7638, 21.T640. 21.7642. 
21.7644.  21.7652, 21.7663, 21.7656.  21.7658. 
21.7660.  21.7672.  21.7673, 21.7674,  21.7700, 
21.7801,21.7805,21.7807    [Amended] 

31.  Remove  "2136(b)"  and  add.  in 
place  thereof.  "16136(b)"  in  the 
authority  citations  following: 


a.  Section  21.7520(b)(3).  (b)(4),  (b)(5), 
(b)(8),  (b)(9),  (b)(lO),(b)(n), 
(b)(12)(ii)(C),  (b)(15),  (b)(16),  (b){18). 
(b)(21),  (b)(24),  (b)(25).  and  (b)(26); 

b.  Section  21.7530  (a),  (b),  and  (c): 

c.  Section  21.7532  (a),  (b).  (c),  (d),  and 

(f); 

d.  Section  21.7600(a)(5).  (b)(3)Uii). 

(c)(2),  and  (d); 

e.  Section  21.7610(b)(4); 

f.  Section  21.7612(b); 
Section  21.7614; 

.  SecUon  21.7622(a),  (c).  (d)(3).  and 

(e); 

i.  Section  21.7631(a)(4).  (d).  and  (f)(2): 

j.  Section  21.7633; 

k.  Section  21.7635(b)(1).  (bM2Kii). 
(c)(2)(ii)(a.  (c)(3).  (d)(2).  (e)(2).  (i).  (j). 
(k)(2)(iii).  and  (n)(2); 

I.  Section  21.7639(b)(1)(B).  (c)(3). 
(d)(3)(ii).  and  (e); 

m.  Section  21.7640(b)(3).  (c)(2). 
(d)(6)(ii),  (e),  and  (f): 

n.  Section  21.7642(b)  and  (d)(3); 

o.  Section  21.7644(a).  (c)(2)(ii).  and 
(d)(2): 

p.  Section  21.7652(a)(5).  (bM3)(ii).  and 
(c)(2)(vi); 

q.^ection  21.7653  (a)  and  (b); 

r.  Section  21.7656  (a)(3)  and  (b)(2); 

s.  Section  21.7658(a)  and  (b)(2); 

t.  Section  21.7659; 

u.  Section  21.7672(a)(4),  (b)(2)(ii)(C). 
(c)(2)(ii).  (c)(4).  and  (e)(2)(iv); 

v.  Section  21.7B73(b)(2)  and  (c)(2); 

w.  Section  21.7674(a)(2).  (b),  and  (c); 

x.  Section  21.7700; 

y.  Section  21.7801  (a)  and  (b); 

z.  Section  21.7805;  and 

aa.  Sectiort  21.7807. 

§21.7520    [Amended] 

32.  In  §  21.7520,  the  authority  citation 
following  paragraph  (bM2)  is  amended 
by  removing  "2136(b)"  and  adding,  in 
its  place.  "16136(b);". 

§21.7540    [Amended] 

33.  In  §21.7540.  the  authority  citation 
following  paragraph  (b)(2)  is  amended 
by  removing  "2132"  and  adding,  in  its 
place,  "16132"  and  the  authority 
citation  following  paragraph  (c)  is 
amended  by  removing  "2132(d),  2134" 
and  adding,  in  its  place,  "16132(d), 
16134". 

§21.7550    [Amended] 

34.  In  §21.7550,  the  authority  citation 
following  paragraph  (b)(2)(ii)  is 
amended  by  removing  "2133(b)(1)"  and 
adding,  in  place  thereof,  "16133(b)(1)" 
and  the  authority  citation  following 
paragraph  (c)  is  amended  by  removing 
"2133(b)"  and  adding,  in  place  thereof, 
"16133(b)". 

§21.7576    [Amended] 

35.  In  S  21.7576,  the  authority 
citations  following  paragraphs  (c)(3)(iv) 
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and  (d)(4)  am  amended  by  removing 
"2133(c)"  and  adding,  in  place  thereof. 
"16133(c)"  and  the  authority  citation 
following  paragraph  (e)(2)  is  amended 
by  removing  "2131(c)(3)(A)"  and 
adding,  in  place  thereof. 
"16131((:)(3)(A)". 

§21.7639    (Amended] 

36.  In  §21.7639,  the  authority  citation 
following  paragraph  (b)(2)  is  amended 
by  removing  "2130(b)"  and  adding,  in 
place  thereof,  "16136(b)". 

$21.7644    [Amended] 

37.  In  §  21.7644.  the  authority  citation 
following  paragraph  (b)(2)  is  amended 
by  removing  "2135"  and  adding,  in 
place  thereof,  "1613.'i". 

(FR  Doc.  96-1 1419  Filed  5-7-96:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[105-2-7505;  FRL-6500-4) 

Attainment  Extensions  for  PM-10 
Nonattainment  Areas:  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


UMI 


summary:  In  the  Augu.st  28.  1995 
Federal  Register,  EPA  identiHed  two 
nonattainment  areas  in  the  State  of 
Idaho  which  failed  to  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  ten  micrometers  (PM-10)  by  the 
applicable  attainment  date  of  De<;ember 
31.  1994:  the  Power-Bannot;k  Counties 
PM-10  nonattainment  area  and  the 
Sandpoint  PM-10  nonattainment  area. 
In  that  same  Federal  Register,  EPA 
proposed  to  grant  a  one- year  extension 
to  the  attainment  date  for  those  areas, 
from  December  31.  1994  to  December 
31.  1995.  EPA.  by  this  document,  grants 
the  extensions. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  June  7.  1996. 
ADDRESSES:  Copies  of  the  Stale's  request 
and  other  information  supporting  this 
action  are  available  for  inspec:tion 
during  normal  business  hours  at  the 
following  locations:  EPA.  Office  of  Air 
Quality.  1200  Sixth  Avenue.  Seattle. 
Washington  98101.  and  State  of  Idaho. 
Division  of  Environmental  Quality.  1410 
N.  Hilton.  Boise.  Idaho  83710. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body.  206/553-0782.  EPA. 
Office  of  Air  Quality.  Seattle. 
Washington. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Clean  Air  Act  Requirements 

Areas  meeting  the  requirements  of 
section  107(d)(4)(B)  of  the  Act '  were 
designated  nonattainment  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  or  equal  to  ten 
micrometers  by  operation  of  law  and 
classified  "moderate"  upon  enactment 
of  the  1990  Clean  Air  Act  Amendments. 
See  generally  42  U.S.C.  section 
7407(d)(4)(B).  These  areas  included  all 
former  Group  I  PM-10  planning  areas 
identified  in  52  FR  29383  (August  7, 
1987)  as  further  clarified  in  55  FR  45799 
(October  31, 1990),  and  any  other  areas 
violating  the  National  Ambient  Air 
Quality  Standards  for  PM-10  prior  to 
January  1,  1989.^  A  Federal  Register 
notice  announcing  the  areas  designated 
nonattainment  for  PM-10  upon 
enactment  of  the  1990  Amendments, 
known  as  "initial"  PM-10 
nonattainment  areas,  was  published  on 
March  15,  1991  (56  FR  11101)  and  a 
subsequent  Federal  Register  notice 
correcting  the  description  of  some  of 
these  areas  was  published  on  August  8, 
1991  (56  FR  37654).  See  56  FR  56694 
(November  6,  1991)  and  40  CFR  81.313 
(codified  air  quality  designations  and 
classifications  for  the  State  of  Idaho). 
All  initial  moderate  PM-10 
nonattainment  areas  have  the  same 
applicable  attainment  date  of  December 
31,  1994. 

States  containing  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  develop  and  submit  to  EPA 
by  November  15,  1991,  a  SIP  revision 
providing  for,  among  other  things, 
implementation  of  reasonably  available 
control  measures  (RACM),  including 
rea.sonably  available  control  technology 
(RACl),  and  a  demonstration  of  whether 
attainment  of  the  PM-10  NAAQS  by  the 
December  31,  1994  attainment  date  was 
practicable.  See  Section  189(a). 

The  Act  provides  the  Administrator 
the  discretion  of  granting  a  one-year 
extension  to  the  attainment  date  for  a 
moderate  PM-10  nonattainment  area 
provided  certain  criteria  are  met.  See 
Section  188(d).  The  statute  sets  forth 
two  criteria  a  moderate  nonattainment 
area  must  satisfy  in  order  to  obtain  an 
extension:  (1)  the  State  has  complied 
with  all  the  requirements  and 
commitments  pertaining  to  the  area  in 


'  The  1990  Amendmenig  to  the  Clean  Air  Act 
made  significant  changes  to  the  Ad.  See  Public  I^w 
No  101-549.  104  Stal.  2399.  References  herein  are 
to  the  (;lean  Air  Act  as  amended  ("Act"  or  "CAA"), 
which  is  codified  at  42  U.S.C.  §  7401  et  seq 

'  Many  of  these  other  areas  were  identified  in 
footnote  4  of  the  October  31.  1990  FedM-al  Rsskter 
noticQ. 


the  applicable  implementation  plan; 
and  (2)  the  area  has  no  more  than  one 
exceedance  of  the  24-hour  PM-10 
standard  in  the  year  preceding  the 
extension  year,  and  the  annual  mean 
concentration  of  PM-10  in  the  area  for 
the  year  preceding  the  extension  year  is 
less  than  or  equal  to  the  standard.  See 
Section  188(d).  As  discussed  in  the 
August  28, 1995  Federal  Register 
document  (60  FR  44452),  in  exercising 
its  discretion  to  grant  extensions  for 
PM-10  nonattainment  areas,  EPA  will 
examine  the  air  quality  planning 
progress  made  in  the  moderate  area. 
EPA  will  be  disinclined  to  grant  an 
attainment  date  extension  unless  a  State 
has,  in  substantial  part,  addressed  its 
moderate  PM-10  nonattainment  area 
planning  obligations  as  evidenced  by 
whether  the  State  has:  (1)  adopted  and 
substantially  implemented  control 
measures  that  represent  RACM/RACT  in 
the  moderate  nonattainment  area;  and 
(2)  demonstrated  that  the  area  has  made 
emission  reductions  amounting  to 
reasonable  further  progress  toward 
attainment  of  the  PM-10  NAAQS  as 
defined  in  section  171(1)  of  the  Act.  See 
60  FR  44453. 

If  the  State  does  not  have  the  requisite 
number  of  years  of  clean  air  quality  data 
to  show  attainment  and  does  not  apply 
or  qualify  for  an  attainment  date 
extension;  the  area  will  be  reclassified 
to  serious  by  operation  of  law  under 
section  188(b)(2)  of  the  Act.  If  an 
extension  to  the  attainment  date  is 
granted,  at  the  end  of  the  extension  year 
EPA  will  again  determine  whether  the 
area  has  attained  the  PM-10  NAAQS.  If 
the  requisite  three  consecutive  years  of 
clean  air  quality  data  needed  to 
determine  attainment  are  not  met  for  the 
area,  the  State  may  apply  for  a  second 
one-year  extension  of  the  attainment 
date.  In  order  to  qualify  for  the  second 
one-year  extension  of  the  attainment 
date,  the  State  must  satisfy  the  same 
requirements  listed  above  for  the  first 
extension.  EPA  will  also  consider  the 
State's  PM-10  planning  progress  for  the 
area  in  the  year  for  which  the  first 
extension  was  granted.  If  a  second 
extension  is  granted  and  the  area  does 
not  have  the  requisite  three  consecutive 
years  of  clean  air  quality  data  needed  to 
demonstrate  attainment  at  the  end  of  the 
second  extension,  no  further  extensions 
of  the  attainment  date  can  be  granted 
and  the  area  will  be  reclassified  serious 
by  operation  of  law.  See  section  188(d). 

On  August  28,  1995,  EPA  determined, 
based  on  air  quality  data  showing 
violations  of  the  PM-10  NAAQS  during 
the  period  from  1992  through  1994,  that 
the  Power-Bannock  Counties  PM-10 
nonattainment  area  and  Sandpoint  PM- 
10  nonattainment  area  have  each  failed 


to  attain  the  PM-10  NAAQS  by  the 
applicable  attainment  date  of  December 
31,  1994.  See  60  FR  44454.  In  that 
action,  EPA  also  proposed  to  grant  the 
State  of  Idaho's  request  for  a  one-year 
extension  of  the  PM-10  attainment  date 
for  these  nonattainment  areas  based  on 
the  supporting  information  provided  by 
the  State. 

EPA  received  two  comments  on  the 
proposal,  both  of  which  supported 
EPA's  proposal  to  grant  the  one-year 
extension,  but  one  of  which  disagreed 
with  EPA's  characterization  of  two 
underlying  issues.  In  this  notice,  EPA  is 
taking  find  action  on  its  proposal  to 
extend  the  PM-10  attainment  date  for 
the  Power-Bannock  Counties  PM-10 
nonattainment  area  and  the  Sandpoint 
PM-10  nonattainment  area  from 
December  31, 1994  to  December  31, 
1995. 

n.  Final  Action  and  Implications 

A.  Response  to  Public  Comments 

EPA  received  comments  from  the 
State  of  Idaho,  Division  of 
Environmental  Quality,  North  Idaho 
Regional  Office  (IDECHvIIRO)  and  from 
FMC  Corporation  (FMC).  which  owns 
and  operates  a  facility  in  the  Power- 
Baimock  Counties  PM-10 
nonattainment  area.  IDEQ-NIRO 
strongly  endorsed  EPA's  proposal  to 
grant  a  one-year  extension  to  the 
attainment  date  for  the  Sandpoint  PM- 
10  nonattainment  area. 

FMC  supported  EPA's  proposal  to 
grant  a  one-year  extension  of  the  PM-10 
attainment  date  for  the  Power-Bannock 
Counties  PM-10  nonattainment  area, 
but  felt  that  EPA  could  have  "more 
appropriately  characterized"  two  issues 
discussed  in  the  proposal.  First,  FMC 
objected  to  EPA's  failure  to 
acknowledge  that  FMC  has  undertaken 
efforts  to  voluntarily  reduce  particulate 
emissions  from  certain  sources  within 
its  facility  which  FMC  believes  has  in 
turn  contributed  to  recent  indications 
that  the  area  is  approaching  attainment 
of  the  standard.  Second,  FMC  stated  that 
EPA  should  discount  the  importance  of 
the  Eastern  Michaud  Flats  superfund 
monitoring  Site  #2  (EMF  Site  #2) 
monitoring  data  because  FMC  asserts 
that  siting  considerations  and 
exceptional  events  substantially 
diminish  the  significance  and  accuracy 
of  its  measurements.  EPA  has  serious 
concerns  regarding  the  sufficiency,  and 
in  some  cases,  the  accuracy  of  the 
information  provided  by  FMC  in 
support  of  its  concerns.  For  example, 
although  EPA  fully  supports  the 
voluntary  efforts  FMC  has  undertaken  to 
implement  PM-10  reductions  at  its 
elemental  phosphorus  facility,  FMC  has 


not  provided  documentation  to  support 
the  claimed  emission  reductions  or  to 
show  that  the  voluntary  improvements 
meet  the  RACM/RACT  requirement. 
Moreover,  voluntary  actions  are  not 
sufBcient  to  meet  Clean  Air  Act 
planning  requirements  for  PM-10 
nonattainment  areas.  See  sections 
110(a)(2)(A)  and  172(c)(6)  of  the  Act. 
Even  if  accurate  and  fully  supportable, 
however,  the  information  provided  by 
FMC  in  its  comments  would  not  change 
EPA's  decision  to  grant  the  Power- 
Bannock  Coimties  PM-10 
nonattainment  area  a  <Mie-year  extension 
of  the  attainment  date.  Indeed,  FMC 
fully  supports  the  granting  of  such  an 
extension.  The  information  provided  by 
FMC,  if  fully  accepted  by  EPA,  would 
only  strengthen  the  basis  for  EPA's 
decision. 

As  EPA  stated  in  the  proposal,  EPA  is 
currently  working  on  a  proposed  rule 
that  would  implement  a  control  strategy 
for  sources  located  within  the  Tribal 
portion  of  the  nonattainment  area.  It  is 
through  this  process  that  the  control 
measures  that  have  been  volimtarily 
undertaken  by  FMC  can  be,  if 
appropriate,  made  federally  enforceable 
and  their  adequacy  in  context  of  the 
RACM/RACT  requirement  can  be  more 
appropriately  evaluated.  Similarly,  if 
EPA  proposes  to  rely  on  the  data  from 
EMF  Site  #2  to  support  its  proposed 
control  strategy,  the  public  conunent 
period  on  EPA's  proposed  strategy 
would  be  an  appropriate  time  for  FMC 
to  present  more  information  to  support 
its  claim  that  EMF  Site  #2  does  not  meet 
EPA  siting  criteria  and  to  request  that 
specifically  identified  events  should  be 
deemed  exceptional  and  their  effects  on 
the  monitoring  site  discounted. 

B.  Final  Action 

EPA  is  granting  the  State  of  Idaho's 
request  for  a  one-year  extension  of  the 
PM-10  attainment  date  for  both  the 
Power-Bannock  Counties  PM-10 
nonattainment  area  and  the  Sand|)oint 
PM-10  nonattainment  area.  This 
determination  is  based  upon  available 
air  quality  data  and  a  review  of  the 
State's  progress  in  implementing  the 
planning  requirements  that  apply  to 
moderate  PM-10  nonattainment  areas. 
For  a  thorough  discussion  of  the  basis 
for  EPA's  determination,  please  refer  to 
the  proposal  for  this  action  at  60  FR 
44452.  This  action  extends  the  PM-10 
nonattainment  date  for  both  the  Power- 
Bannock  Counties  PM-10 
nonattainment  area  and  the  Sandpoint 
PM-10  nonattainment  area  from 
December  31, 1994  to  December  31, 
1995. 


in.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  request  and  all 
other  information  relied  on  by  EPA  in 
granting  one-year  extension,  including 
public  comments  on  the  proposal 
received  and  reviewed  by  EPA,  are 
maintained  in  the  docket  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of 
information  submitted  to  or  otherwise 
considered  by  EPA  in  making  this 
decision.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  AIXWESecs  section  of  this 
dociunent 

B.  Executive  Order  1 2866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866. 

C.  Regulatory  Flexibility 
Extensions  under  Section  188(d)  of 

the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  merely  extend  the 
potential  date  for  the  imposition  of  new 
requirements.  Because  this  action  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  fritial  governments,  or  to 
the  private  sector,  result  from  this 

action. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
'  this  action  must  be  filed  in  the  United 
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States  Court  of  Appeals  for  the 
appropriate  (:in;uit  by  July  8,  IMS. 

Filing  a  petition  for  reconsidfiration  by 

the  Administrator  of  this  final  rule  doe.s 

not  affect  tfie  finality  of  lliis  rule  for  the 

purposes  of  iudicial  review  nor  does  it 
extend  ttie  lime  wittiiii  which  a  petition 
for  judicial  review  may  be  Hied  and 
shall  not  postpone  the  effe<:tiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  pro«;eedings  to 
enforr:e  its  requirements.  (.See  section 
307(b)(2).  42  U.S.C.  7607(b)(2).) 

List  of  Subjects  in  40  CFR  Part  S2 

Environmental  Protection.  Air 
pollution  control.  Particulate  matter, 
intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  refer«ni:e  of  Ihi! 
ImplBmentation  Plan  for  the.  .State  of  Idaho 
was  approve?(t  t)v  the  Director  of  the  Office  of 
f'ederal  Register  on  July  1,  1982. 

Dated:  April  25.  1996 
Chuck  Clarke, 
Regional  Administmlor 

Part  52.  chapter!,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  52  U  SC.  7401 -767  Iq. 

Sut)part  ^4 — Idaho 

2.  Section  52.f»91  is  added  to  read  as 
follows: 

S  52.691     Extenatons. 

The  Administrator,  by  authority 
delegaleil  under  se<:t ion  lHH(d)ofthe 
Clean  Air  Act,  as  amended  in  1990. 
hereby  extends  for  one  year  (until 
IJecember  31,  1995)  the  attainment  date 
for  the  Power-Banno<:k  Clounties  PM-10 
nonattainment  area  and  the  Sandpoint 
PM-10  nonattainment  area. 

|FK  Doc.  96-11344  Filed  5-7-96.  8:45  am] 
WLUNG  COOe  «6«0-60-^ 


40  CFR  Part  52 

[TX-1 0-1 -7025;  FRL-6468-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  Visible 
Emissions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


UMI 


SUMMARY:  On  Ap>il  3,  1995  the  EPA 
simultaneously  published  a  dire<;t  final 


rule  and  notice  of  proposed  rulemaking 
in  which  EPA  published  its  decision  to 

approve  a  revision  to  the  Texas  SIP 

.iddre&sing  visible  emissions.  IXiring  the 

30-day  comment  period,  the  EPA 

received  three  comment  letters  in 
response  to  the  April  3,  1995. 
rulemaking.  This  final  rule  summarizes 
comments  and  EPA's  responses,  and 
finalizes  the  EPA"s  decision  to  approve 
the  revisions  to  the  visible  emissions 
regulations  for  Tei^as. 

EFFECTIVE  DATE:  )une  7,  1996. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  addresses  listed 
below.  The  interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Planning  Section 
(6PD-L),  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733. 

U.S.  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center.  401  M  Street,  SW., 
Washington.  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission,  12124  Park  35  Circle. 
Au.stin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Set:tion  (6PD-L).  USEPA  Region  6.  1445 
Ross  Avenue,  Dallas.  Texas  75202-2733. 
telephone  (214)  665-7214. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  3,  1995,  the  EPA  published 
a  direct  final  rulemaking  approving  a 
revision  to  the  existing  Texas  regulation 
concerning  the  control  of  visible 
emissions  (60  FR  16806).  At  the  same 
time  that  the  EPA  published  the  direct 
final  rule,  a  separate  notice  of  proposed 
miemaking  was  published  in  the 
Federal  Register  (60  FR  16829).  This 
proposed  rulemaking  specified  that  EPA 
would  withdraw  the  direct  final  rule  if 
adverse  or  critical  comments  were  filed 
on  the  rulemaking.  The  EPA  received 
three  letters  containing  adverse 
comments  regarding  the  dire<;t  final  rule 
within  30  days  of  publication  of  the 
proposed  rule  and  withdrew  the  direct 
final  rule  on  )une  5,  1995  (60  FR  29484). 

The  specific  rationale  EPA  used  to 
approve  the  revision  to  the  Texas  visible 
emissions  regulations  is  explained  in 
the  direct  final  rule  and  will  not  be 
restated  here.  This  final  rule  contained 
in  this  Federal  Register  addresses  the 
comments  received  during  the  public 
■«<;omment  period  and  announces  EPA's 


final  action  regarding  approval  of  the 
visible  emissions  revisions. 

Response  to  Public  Comments 

In  the  April  3,  1995,  Federal  Register, 

the  EPA  requested  public  comments  on 

the  proposed/direct  final  rules  (please 

reference  60  FR  16806-16808  and  60  FR 
16829).  The  EPA  received  three  adverse 
comment  letters  dated  May  3,  1995,  and 
thus  proceeded  to  withdraw  the  direct 
final  rule  and  adequately  address  each 
comment  letter.  The  EPA's  response  to 
each  comment  letter  is  detailed  below. 

1.  A  letter  was  received  from  Larry 
Feldcamp.  Baker  &  Botts.  LLP, 
representing  the  Texas  Industry  Project 
(TIP).  The  TIP  tielieved  that  the  Texas 
Regulation  I  provisions  for  visible 
emissions  were  unwarranted,  and  that 
the  EPA  exceeded  its  statutory  authority 
under  title  I  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA)  in  proposing  to 
approve  those  provisions  into  the  Texas 
SIP.  The  TIP  believes  that  the  visible 
emissions  provisions  are  not  necessary 
for  the  attainment  or  maintenance  of 
any  National  Ambient  Air  Quality 
Standard  (NAAQS)  in  Texas.  Further, 
the  TIP  is  concerned  that  some  visible 
emissions  provisions  in  Regulation  I 
will  cause  more  burdensome 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements  for  subject  sources,  since 
title  V  of  the  CAA  incorporates  SIP 
requirements.  Finally,  the  TIP  expressed 
concern  about  federal  suits  being 
available  to  enforce  the  visible 
emissions  provisions,  provisions  which 
the  TIP  believes  should  not  be  in  the 
Texas  SIP. 

EPA's  response  to  letter  #1:  Section 
110(a)(1)  of  the  CAA  requires  States  to 
provide  plans  for  the  implementation 
and  maintenance,  and  enforcement  of 
primary  and  secondary  criteria  pollutant 
standards,  and  for  these  plans  to  be 
submitted  to  EPA  as  part  of  the  SIP.  The 
visible  emissions  revisions  provide  for 
maintenance  of  the  particulate  standard 
statewide,  and  thus  meet  the  intent  of 
section  110(a)(1).  Since  EPA  believes 
that  the  visible  emissions  regulations 
provide  for  maintenance  of  the 
particulate  standard  and  strengthen  the 
SIP  as  a  whole,  incorporation  of  these 
revisions  into  the  SIP  is  required  under 
section  110.  The  EPA  must  take  action 
on  state  SIP  submittals  to  either  approve 
or  disapprove  the  submittals.  The  EPA 
believes  that  the  revised  visible 
emissions  provisions  in  Texas 
Regulation  I  are  approvable  (note — the 
existing  Texas  SIP  contains  visible 
emissions  provisions  in  Texas 
Regulation  I).  This  approval  will 
strengthen  the  Texas  SIP  by  updating 
the  regulation.  The  EPA  believes  that 


without  visible  emissions  provisions  in 
the  Texas  SIP.  certain  NAAQS  (e.g. 

particulate,  sulfur  oxides,  lead,  ozone, 

and  nitrogen  dioxide)  could  be 

threatened.  Clearly,  the  presence  of  the 

visible  emissions  provisions  has 
resulted  in  particulate  matter  controls 

across  the  State  of  Texas.  For  the 
important  visible  emissions  provisions 
to  be  eliminated  from  the  Texas  SIP.  the 
State  of  Texas  would  have  to  submit  a 
modeling  demonstration  to  the  EPA 
showing  that  the  NAAQS  could  be 
attained  and  maintained  in  the  State 
without  the  visible  emissions  provisions 
in  Regulation  I.  Also,  the  EPA  believes 
that  the  opacity  provisions  in  Texas 
Regulation  I  provide  visibility 
protection  (visibility  is  an  air  quality 
related  value).  In  addition,  opacity 
limitations  can  he  used  as  an  indicator 
(or  in  some  cases,  as  a  determinator)  in 
judging  compliance  or  noncompliance 
with  particulate  matter  (PMlO)  and 
other  pollutant  standards  in  the  Texas 
SIP.  Finally,  the  EPA  believes  that  the 
visible  emissions  provisions,  along  with 
the  Federal  title  V  and  the  State 
permitting  programs,  allow  for 
reasonable  flexibility  in  meeting 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements  so  that  an  undue  burden 
does  not  fall  upon  subject  sources.  It  is 
important  to  note  that  the  original 
enhanced  monitoring  proposal  package, 
which  provided  for  certain  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements, 
was  withdrawn  from  the  Office  of 
Management  and  Budget  on  April  3, 
1995.  was  revised  significantly,  and  is 
planned  to  be  reproposed  in  the  Spring 
of  1996.  The  concerns  about  potentially 
burdensome  monitoring,  recordkeeping, 
reporting,  and  compliance  certification 
requirements  should  be  resolved  under 
the  new  proposal  that  the  EPA,  in 
conjunction  with  the  States,  local 
agencies,  and  the  regulated  community, 
will  produce. 

It  is  the  intent  of  section  110  of  the 
CAA  for  States  to  develop  an  effective 
SIP  control  strategy  to  ensure  attainment 
and  maintenance  of  the  NAAQS.  One 
principle  that  mtj^t  be  adhered  to  is  that 
the  measures  contained  in  the  SIP  be 
federally  enforceable.  To  t>e  enforceable, 
a  legal  means  to  ensure  that  sources 
remain  in  compliance  with  any 
measures  or  rules  contained  in  the  SIP 
must  be  provided.  Federal  and  State 
suits  are  the  legal  means  by  which  EPA 
ensures  compliance  with  SIP 
requirements. 

2.  A  letter  was  received  from  Neil 
Carman  representing  the  Sierra  Club 
(Lone  Star  Chapter).  The  Sierra  Club 
supported  the  proposed  action  to  make 


federally  enforceable  the  visible 
emissions  provisions  of  Texas 

Regulation  1  with  one  exception.  The 

Sierra  Club  believed  that  the  Midlothian 

cement  plants  burning  hazardous  waste, 

or  any  cement  plant  in  Texas  burning 
hazardous  waste,  should  be  subject  to  a 

more  stringent  visible  emissions 
standard  than  the  grandfathered  level  of 
30  percent  opacity.  The  Sierra  Club  also 
stated  that  the  grandfathered  status  for 
Texas  Industries  Inc.  and  North  Texas 
Cement  Company  in  Midlothian  should 
have  been  terminated  when  they  were 
allowed  to  bum  hazardous  waste. 

3.  A  letter  was  received  from  Sue 
Pope  representing  Downwlnders  At  Risk 
(DAR).  The  DAR  also  believed  that  the 
Midlothian  cement  plants  burning 
hazardous  waste  should  be  subject  to  a 
more  stringent  visible  emissions 
standard  than  the  grandfathered  level  of 
30  percent  opacity. 

H'A's  response  to  letters  #2  and  #3: 
The  EPA  will  approve  the  current 
provisions  in  order  to  strengthen  the 
Texas  SIP.  There  are  currently  4  PMIO 
monitors  operating  in  the  city  of 
Midlothian,  Texas.  The  data  collected 
from  these  monitors  indicate  levels  far 
below  the  annual  and  24-hour  PMIO 
NAAQS  of  50  micrograms  per  cubic 
meter  and  150  micrograms  per  cubic 
meter,  respectively.  EPA  lielieves  that 
these  more  stringent  visible  emissions 
regulations  will  ensure  protection  of  the 
PMIO  NAAQS  in  Midlothian.  It  is 
important  to  note  that  EPA  continues  to 
participate  in  meetings  with  the  Sierra 
Club  and  DAR  concerning  Midlothian 
air  quality  concerns. 

Final  Rulemaking  Action 

In  this  final  action  EPA  is 
promulgating  a  revision  to  Texas 
Regulation  I  addressing  visible 
emissions.  This  revision  updates  the 
Texas  SIP  and  strengthens  the 
provisions  of  Texas  Regulation  I.  This 
revision  was  submitted  by  the  Governor 
to  the  EPA  by  letters  dated  August  21. 
1989,  January  29, 1991,  October  15, 
1992  and  August  4, 1993. 

Nothing  in  this  action  should  he 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  he 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 


and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
signiflcant  impact  on  a  substantial 

number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 

entities  vwth  jurisdiction  over 

populations  of  less  than  50,000. 

STP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
section  7410(a)(2)). 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22. 1995,  the  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  miUion 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aga«gate. 

Through  submission  of  this  SIP  or 
plan  revision,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
section  110  of  the  CAA.  These  rules  may 
bind  the  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  approved  by  this 
action  will  impose  no  new 
requirements,  such  sources  are  already 
subject  to  these  regulations  under  the 
State  law.  Accordingly,  no  additional 
costs  to  the  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  The  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  8,  1996.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
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nnality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Knvironmental  protet;tion.  Air 
pollution  control.  Carbon  monoxide, 
incorporation  by  reference,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  )uly  1, 
1982 

Dated  April  17,  1996. 
Allyn  M.  Davis. 
Acting  Rt'gional  Administrator 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  ll.S.C.  7401-7671q. 

Subpart  SS — Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 

§  52.2270    IdenUtication  of  plaa 

•  •  •  •  • 

(c)  *   '   • 

(94)  Revisions  to  the  Texas  SIP 
addressing  visible  emissions 
requirements  were  submitted  by  the 
Governor  of  Texas  by  letters  dated 
August  21,  1989.  January  29,  1991, 
October  15,  1992  and  August  4.  1993. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Texas  Air  Control 
Board  (TACB),  Regulation  I,  Se<;tion 
111.111,  "Requirements  for  Specified 
Sources;"  Subsection  111.111(a)  (first 
paragraph)  under  "Visible  Emissions;" 
Subse<:tions  1 1 1.1 11(a)(1)  (first 
paragraph),  111.111(a)(1)(A). 
111.111(a)(1)(B)  and  111.111(a)(1)(E) 
under  "Stationary  Vents;  '  Subse<:tion 
1 11.1 11(b)  (first  paragraph)  under 
"Compliance  Determination 
Exclusions;"  and  Subsections  111.113 
(first  paragraph),  111.113(1),  111.113(2). 
and  111.113(3)  under  "Alternate 
Opacity  Limitation.s. "  as  adopted  by  the 
TACB  on  lune  16.  1989. 


(B)  TACB  Board  Order  No.  89-03.  as 
adopted  by  the  TACB  on  June  16, 1989. 

(C)  Revisions  to  Texas  Air  Control 
Board  (TACB),  Regulation  I.  Section 
111. in.  "Requirements  for  Specified 
Sources;"  .Subsections  111.111(a)(4)(A) 
and  111.111  (a)(4)(B)(i)  under  "Railroad 
Lo<;omotives  or  Ships;"  Subsections 
111.111(a)(5)(A)  and  111. lll(a)(5)(B)(i) 
under  "Structures;"  and  Subsections 
111.111(a)(6)(A)  and  lll.lll(a)(6)(B){i) 
under  "Other  Sources."  as  adopted  by 
the  TACB  on  October  12.  1990. 

(D)  TACB  Board  Order  No.  90-12,  as 
adopted  by  the  TACB  on  October  12, 
1990. 

(E)  Revisions  to  Texas  Air  Control 
Board  (TACB),  Regulation  I.  Section 
111.111,  "Requirements  for  Specified 
Sources;"  Subsections  111.111(a)(1)(C), 
111. 111(a)(1)(D),  111.111(a)(1)(F)  (first 
paragraph).  lll.lll(a)(l)(FUi), 
lll.lll(a)(l)(F)(ii).  lll.lllla)(l)(F)(iii). 
lll.lll(a)(l)(F)(iv).and 
lll.ni(a)(l)(G)  under  "Stationary 
Vents;"  Subsections  111.111(a)(2)  (first 
paragraph).  111.111(a)(2)(A). 
111.111(a)(2)(B),  and  111.111(a)(2)(C) 
under  "Sources  Requiring  Continuous 
Emissions  Monitoring;"  Subsection 
IH.l  11(a)(3)  (first  paragraph)  under 
"Exemptions  from  Continuous 
Fimissions  Monitoring  Requirements;" 
Subsection  111.111(a)(4).  "Gas  Flares." 
title  only;  Subsection  111.111(a)(5)  (first 
paragraph)  under  "Motor  Vehicles;" 
Subsections  111.111(a)(6)(A). 
111.111(a)(6)(B)  (first  paragraph). 
lll.lll(a)(6){B)(i)and 
lll.lllfa)(6)(B)(ii)  under  "Railroad 
Locomotives  or  Ships"  (Important  note, 
the  language  for  111.111(a)(6)(A)  and 
lll.lll(a)(6)(B)(i)  was  formerly  adopted 
as  111.111(a)(4)(A)  and 
lll.lll(a)(4)(B)(i)  on  October  12.  1990); 
Subsections  111.111(a)(7)(A). 
111.111(a)(7)(B)  (first  paragraph), 
lll.lll(a)(7)(B)(i)and 
lll.lll(a)(7)(B)(ii)  under  "Structures" 
(Important  note,  the  language  for 
111.111(a)(7)(A)  and  lll.lll(a)(7)(B)(i) 
was  formerly  adopted  as 
111.111(a)(5)(A)  and  lll.lll(a)(5)(B)(i) 
on  October  12,  1990);  and  Subsections 
111.111(a)(8)(A).  111.111(a)(8)(B)  (first 
paragraph).  lll.lll(a)(8)(B)(i)  and 
lll.lll(a)(8)(B)(ii)  under  "Other 
Sources"  (Important  note,  the  language 
for  111.111(a)(8)(A)  and 
lll.lll(a)(8)(B)(i)  was  formerly  adopted 
as  11 1.1 11(a)(6)(A)  and 
lll.lll(a)(6)(B)(i)  on  October  12.  1990), 
as  adopted  by  the  TACB  on  September 
18,  1992. 

(F)  TACB  Board  Order  No.  92-19,  as 
adopted  by  the  TACB  on  September  18, 
1992. 

(G)  Revisions  to  Texas  Air  Control 
Board  (TACB),  Regulation  I,  Section 


111.111,  "Requirements  for  Specified 
Sources;"  Subsections  111.111(a)(4)(A) 
(first  paragraph).  lll.lll(a)(4)(A)(i). 
lll.lll(a)(4)(A)(ii).  and  111.1 11(a)(4)(B) 
under  "Gas  Flares."  as  adopted  by  the 
TACB  on  June  18.  1993. 

(H)  TACB  Board  Order  No.  93-06.  as 
adopted  by  the  TACB  on  June  18. 1993. 

(ii)  Additional  material. 

(A)  TACB  certification  letter  dated 
July  27.  1989.  and  signed  by  Allen  Eli 
Bell.  Exe<;utive  Direc-tor,  TACB. 

(B)  TACB  certification  letter  dated 
January  9. 1991.  and  signed  by  Steve 
Spaw,  Executive  Director,  TACB. 

(C)  TACB  certification  letter  dated 
October  1, 1992,  and  signed  by  William 
Campbell,  Executive  Director,  TACB. 

(D)  TACB  certification  letter  dated 
July  13.  1993.  and  signed  by  William 
Campbell.  Executive  Director,  TACB. 
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40  CFR  Part  60 
[FRL-6467-8] 

Amendment  to  Standards  of 
Performance  for  New  Stationary 
Sources;  Small  Industrial-Commerclal- 
Institutional  Steam  Generating  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  action. 

SUMMARY:  Today's  action  promulgates 
revisions  to  the  new  source  performance 
standards  (NSPS)  for  new.  modified, 
and  reconstructed  small  industrial- 
commercial-institutional  steam 
generating  units  (40  CFR  part  60, 
Subpart  Dc)  that  were  proposed  on 
November  15,  1995.  The  revisions 
exclude  certain  small  steam  generating 
units,  when  conducting  combustion 
research,  from  the  category  of  small 
steam  generating  units  subject  to  NSPS 
control  requirements  for  sulfur  dioxide 
(SO2)  and  particulate  matter  (PM).  The 
NSPS  are  issued  under  the  authority  of 
section  111  of  the  Clean  Air  Act  (CAA). 

Following  promulgation  of  the  NSPS, 
litigation  was  filed  by  Babcock  and 
Wilcox,  who  repeated  a^oncem  they 
had  expressed  during  ttie  public 
comment  period  following  proposal  of 
the  NSPS.  That  is,  they  had  requested 
an  exemption  from  the  NSPS  for  steam 
generating  units  of  14.6  MW  (50  million 
Btu/hr)  heat  input  capacity  or  less  used 
for  combustion  research  based  on 
intermittent  and  infrequent  operation. 

Discussions  with  Babcock  and  Wilcox 
made  it  clear  that  there  is  a  legitimate 
concern  regarding  the  ability  of 
experimental,  and  sometimes 


unpredictable,  air  pollution  control 
technology  to  consistently  meet  the 
NSPS.  This,  coupled  with  the  fact  that 
these  steam  generating  units  provide 
valuable  data  on  both  the  combustion 
process  and  methods  of  air  pollution 
control  which  result  in  improved  fuel 
efficiency,  improved  air  pollution 
control  efficiency,  and  less  expensive 
air  pollution  control,  led  the  EPA  to 
provide  the  exemption  in  an  effort  to 
encourage  combu^ion  research. 
EFFECTIVE  DATE:  May  8,  1996. 
addresses:  Docket.  Docket  No.  A-86- 
02,  containing  information  used  in 
developing  the  original  NSPS  and  the 
revisions,  and  the  comments  received 
during  the  public  comment  period,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  E)ocket  and  Information 
Center  (6102),  401  M  Street.  S.W., 
Washington.  D.C.  20460.  The  docket  is 
located  at  the  above  address  in  room  M- 
1500,  Waterside  Mall  (ground  floor). 
The  materials  are  available  for  review  in 
the  docket  center  or  copies  may  be 
mailed  on  request  from  the  Air  and 
Radiation  Docket  and  Information 
Center  by  calling  (202)  260-7548  or 
-7549.  The  FAX  number  for  the  Center 
is  (202)  260-4000.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  action,  contact  Mr.  Rick  Copland, 
(919)  541-5265  ,  or  Mr.  Fred  Porter 
(919)  541-5251  Combustion  Group, 
Emission  Standards  Division  (MEV-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  Today's 
rule  resolves  litigation  in  the  case  of 
Babcock  and  Wilcox  Company  v.  U.S. 
EPA,  No.  90-1509  (D.C.  Cir.)  (See  60  FR 
57373,  November  15,  1995).  The  rule 
applies  to  any  small  steam  generating 
unit  used  for  combustion  research  as 
long  as  the  heat  generated  during  the 
conduct  of  such  combustion  research  is 
not  used  for  any  purpose  other  than 
preheating  the  combustion  air  for  the 
steam  generating  unit  (i.e.,  the  heat 
generated  is  released  to  the  atmosphere 
without  being  used  for  space  heating, 
process  heating,  driving  pumps, 
preheating  combustion  air  for  other 
units,  generating  electricity,  or  any  other 
purpose). 

Five  comment  letters  were  received 
during  the  public  comment  period  on 
the  November  15.  1995  proposal.  All 
five  commentors  supported  the 
proposal.  One  commentor  suggested 
that  the  EPA  extend  today's  rule  to  lai^ge 


steam  generating  units  regulated  under 
40  CFR  Part  60,  Subpart  Db  and  that  the 
EPA  allow  the  heat  generated  during  the 
research  activity  to  be  used 
productively.  Chrie  commentor  suggested 
that  all  natural  gas-fired  steam 
generating  units  be  exempt  from  the 
provisions  of  Subpart  Dc,  including 
notification  requirements.  The 
comments  did  not  reveal  any  fiacilities 
that  conduct  combustion  research  with 
small  steam  generating  units  and  that 
also  use  the  heat  generated  during 
periods  of  combustion  research  for 
purposes  other  than  preheating  the 
combustion  air  for  the  steam  generating 
unit. 

The  EPA  believes  that  today's  rule 
already  represents  a  significant  exercise 
of  regulatory  flexibility  which  does  not 
warrant  further  expansion  at  this  time. 
Accordingly,  the  EPA  believes  that  the 
prohibition  on  the  use  of  the  heat 
generated  during  the  conduct  of 
combustion  research  is  appropriate  in 
that  it  allows  for  the  conduct  of  such 
research  without  compromising  the 
EPA's  ability  to  enforce  the  NSPS  for 
small  steam  generating  units  (See  60  FR 
at  57374).  Indeed,  this  limitation  merely 
reflects  the  existing  operating  practice  of 
the  Babcock  and  Wilcox  steam 
generating  unit  at  issue  (described 
below).  The  EPA  believes  that  this 
provision  is  also  appropriate  for  any 
other  steam  generating  unit  that 
conducts  combustion  research. 

As  discussed  in  the  November  15, 
1995  proposal,  the  EPA  agreed  to  revise 
the  applicability  of  the  SO2  and  PM 
emission  control  requirements  of  40 
CFR  Part  60.  Subpart  Dc  because  of  the 
limited  potential  impact  of  combustion 
research  on  the  environment:  Babcock  & 
Wilcox  Company,  the  petitioner  which 
requested  the  revision  of  the 
applicability  of  the  standards  of 
performance,  operates  a  single  small 
steam  generating  unit  occasionally  (less 
than  five  percent  of  the  unit's  operating 
time)  to  evaluate  the  performance  of, 
and  to  develop,  unproven  combustion 
technologies.  Significantly,  Babcock  and 
Wilcox  Company  also  does  not  use  the 
heat  that  the  steam  generating  unit 
produces  during  periods  of  combustion 
research  for  any  purpose  (such  as  space 
heating,  process  heating,  electric 
generation,  etc.)  other  than  preheating 
the  combustion  air  for  the  steam 
generating  unit.  Accordingly,  in  order  to 
minimize  the  potential  for  inappropriate 
claims  of  combustion  research 
(potentially  undermining  EPA's  ability 
to  enforce  the  standards  of  pierformance 
for  small  steam  generating  units),  the 
EPA  has  conditioned  the  exclusion  of 
certain  limited  combustion  research 
activities  from  the  standards  of  ' 


periormance  on  the  requirement  that  a 
steam  generating  unit  not  use  the  heat 
produced  during  combustion  research 
for  purposes  other  than  preheating  the 
combustion  air  for  the  steam  generating 
unit. 

The  comments  that  recommend 
expanding  today's  rule  to  include  lai^ge 
steam  generating  units  regulated  under 
Subpart  Db  or  all  natural  gas-fired  units 
are  not  appropriate  for  consideration 
within  the  scope  of  this  limited  action. 
The  EFA  will  consider  these  comments 
as  well  as  the  comment  concerning  the 
definition  of  combustion  research  as  a 
part  of  the  ongoing  activity  to  develop 
and/or  revise  standards  of  perfwmanoe 
for  industrial  steam  generating  units 
under  CAA  sections  111  and  112. 

Economic  and  Regnlatory  Impacts 

Today's  rule  will  impose  no 
additional  costs  on  the  regulated 
community  or  the  national  economy.  It 
would  reduce  the  costs  of  compliance 
for  some  small  steam  generating  units 
when  conducting  combustion  research 
by  not  requiring  them  to  comply  with 
the  NSPS  for  new,  modified,  and 
reconstructed  small  industrial- 
commercial-institutional  steam 
generating  units.  Accordingly,  the  EPA 
has  determined  that  today's  rule:  (1) 
does  not  constitute  a  "significant  rule" 
under  Executive  Order  12286  (the 
promulgation  would  not  result  in  any 
increase  in  costs  or  prices  and  would 
not  disrupt  market  competition).  (2) 
does  not  constitute  a  substantial 
revision  that  would  require  an  economic 
impact  assessment  pursuant  to  CAA 
section  317,  (3)  does  not  constitute  a 
Federal  mandate  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA),  P.L  104-4.  for  State,  local,  or 
tribal  governments  or  the  private  sector. 
(4)  does  not  contain  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
under  Title  n  of  UMRA,  and  (5)  would 
not  affect  the  public  ref>orting  burden 
for  the  collection  of  information 
required,  in  compliance  with  the 
Paperwork  Reduction  Act  of  1980. 
under  the  NSPS  for  small  steam 
generating  units. 

Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  certifies  that  these 
revisions  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Not  only  would  today's  rule 
reduce  the  regulatory  burden  on  the 
small  steam  generating  units  source 
category,  but  it  has  previously  been 
determined  that,  even  without  todays 
promulgated  revisions,  the  standards 
would  not  affect  a  substantial  number  of 
small  entities  (See  55  FR  37682. 
September  12,  1990). 
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List  of  Subjects  in  40  CFR  Part  60 

KnviroMin«iital  prote<:tion.  Air 
pollution  control.  Interxovf-nimfntai 
rwlatioiis.  Reportinn  iind  rw.oniliwpiiiK 
reqiiirt'mmits 

Datml   April  10.  I^'W. 
C^rol  M.  Browner. 
Aiiministnitiir 

For  the  rert.sons  set  out  in  the 
preamhle.  title  40.  i:hapter  1  of  the  fitnle 
of  Federal  Regulatums  is  aiiieniied  as  set 
forth  below. 

PART  80— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1  The  authority  i  itation  for  part  flf) 
continues  to  read  as  follows: 

Authority:  42  I'SC    7401.  7411    7414 
74111.  74J't,  Jllil  7W)1 

2  St!t,tion  B0.40t:  is  anieiuU-ii  i)v 
revising  paragraph  (a)  and  adding 
paragraphs  (i )  and  (d)  to  nnid  as  follows 

§  00.40c    ApptlcablHty  and  detagation  of 
autltortty. 

•  •         *         •         • 

(a)  Kxcept  as  provided  in  paraj^raph 
(d)  of  this  section.  lheaffet:ted  facility 
to  which  this  subpart  applies  is  eat.h 
steam  generating  unit  for  which 
construction,  modification,  or 
reconstruction  is  (  ommenced  after  June 
9.  10H9  and  that  has  a  ma.Kimum  design 
heat  input  caput  ity  of  i')  inenawatls 
(MVV)  (100  million  Btu  per  hour  (Utu/ 
hr))  or  U'ss.  but  greater  than  or  t'<iual  to 
2.9  MVV  (U)  million  Htu/hr) 

•  •  •  •  • 

(c)  Steam  ^^eneratinn  units  whu  h  met^t 
the  applii  ability  ri>qiiirtMnents  in 
paragraph  (a)  of  this  se«  tion  are  not 
sub|e«:t  to  the  sulfur  dioxide  1S(J.>)  or 
partii  ulate  matter  (FM)  emission  limits, 
performance  testing  r«Miuirements.  or 
monitonnj^  r»Kiuirements  under  this 
subpart  («»tjfi()1J(  ,  60  43c.  60.44i . 

60. 45c.  60  4f>c.  or  60  47(  )  during 
periods  of  combustion  researth.  .is 
defiimd  in  *»  60.4  li 

(d)  Any  temporary  change  to  an 
existing  steam  neneralinn  unit  lor  the 
purpose  of  condiu  tin^j  combustion 
research  is  not  (uusidered  a 
modifu  at  ion  under  *»  60. 14 

)   Station  60.4  1(   IS  amended  by 
adding  a  new  definition  for 
■Combustion  nist'arch  "  in  alpbalietit  al 
order  to  read  as  follows 

§  60.41  c     Definitions. 


UMI 


('i)mhustn)n  re.seon  />  nmans  ihr 
extwrimental  firin>'of  any  funl  or 
comt)iii<ili()ii  of  lui^ls  III  a  ste.iiii 
generating  unit  for  the  purp<ise  of 
<:ondu(  ling  research  and  development 


of  more  efficient  combustion  or  more 
effet;tive  prevention  or  control  of  air 
pollutant  emissions  from  combustion, 
provided  that,  during  these  periods  of 
rwsean.h  and  development,  the  heat 
generated  is  not  used  for  any  purpose 
other  than  preheating  combustion  air  for 
use  by  that  steam  generating  unit  (i.e.. 
the  beat  j<«!nernted  is  released  to  the 
atmosphere  without  being  used  for 
spa<;e  ht'aling.  process  heating,  driving 
pumps,  pmhealinn  (.ombustion  air  for 
olher  units,  generating  electricity,  or  any 
other  purpose) 
*         •         •         •         • 

IKK  I)<i«    '»«>-n:i29  Filed  5-7-96;  8.45  ami 
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40  CFR  Part  80 

[FRL-6601-31 

AdKistmant  of  R«kl  Vapor  Prassure 
Lo¥Mr  Limit  for  Rafomnjlatad  Gasoline 
Sold  in  t»M  Stata  of  Caiifomla 

agency:  Knvironmental  Prote«:tion 

Agency  (KPA) 

action:  Direct  final  rule. 


a  timely  notice  will  be  published  in  the 
Federal  Register  to  indicate  the 
withdrawal. 

AOOnESSES:  All  documents  relevant  to 
this  direct  final  rulemaking  have  been 
placed  in  public  docket  number  A-96- 
14.  The  public  docket  may  be  inspet;ted 
at  U.S.  Environmental  Protection 
Agency,  Air  Docket  Section,  401  M 
Street,  SW,  Room  M-1500,  Washington. 
D.C.  20460.  Documents  may  be 
inspected  between  the  hours  of  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne-Marie  C.  Pastorkovich.  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation.  (202)  233- 
9013. 

SUPPI.BICNTARY  INFORMATION: 
I.  Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


SUMMARY:  flPA  is  amending  the  lower 
limit  of  the  valid  range  for  Rwd  Vapor 
Pressure  (RVP)  for  reformulated  gasoline 
certified  under  the  simple  model  and 
sold  in  the  State  of  California.  The  lower 
limit  is  being  changed  from  6.6  pounds 
p»!r  Mjuare  inch  (psi)  to  6.4  psi.  EPA  is 
taking  this  action  because  the  Agency 
believes  that  it  will  result  in  no  negative 
environmental  impact  and.  for  reasons 
dis<:us.sed  below,  the  Agency  believes  it 
IS  proper  in  the  limited  case  of 
(iaiifomia  gasoline. 

In  the  proposed  rules  section  of 
todays  Federal  Register.  EPA  is 
proposing  the  same  action  covered  by 
this  dire<;t  final  rule  (i.e..  to  amend  the 
lower  limit  of  the  valid  range  for  RVP 
for  reformulated  gasoline  certified  under 
the  simple  model  and  sold  in  the  Slate 
of  California  from  6.6  to  6.4  psi).  If 
adverse  comment  or  a  request  for  a 
public  hearing  is  received  on  this  direct 
final  rule.  EPA  will  withdraw  the  direct 
final  rule  and  address  the  comments 
received  in  a  subsequent  final  rule  on 
the  relatetl  proposed  rule.  No  additional 
opportunity  for  public  comment  on  this 
(  hange  to  the  lower  limit  of  the  simple 
uHMlels  valid  range  for  RVP  will  be 
[irovided 

DATES:  This  action  will  be<:ome  effective 
on  [illy  H.  1996.  unless  notice  is 
received  by  |une  7.  1996  from  someone 
who  wishes  to  submit  adverse  comment 
or  r»><|uests  an  opportunity  for  a  public 
hearing   If  such  notice  is  received.  EPA 
will  withdraw  this  diret.t  final  rule,  and 


Category 


lr>dustry 


Examples  ol  regulated  entities 


Refiners  ot  Calitomta  gasoline. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action,  you 
should  carefully  examine  section  80.42 
(c)(1).  note  (1).  of  today's  regulatory 
action.  You  should  also  carefully 
examine  the  existing  provisions  at  40 
CFR  section  80.81,  dealing  specifically 
with  California  gasoline. 

II.  Introduction 

A.  Reformulated  Gasoline  Standards 
and  California  Covered  Areas 

Section  211(k)  of  the  Clean  Air  Act 
(the  Act)  requires  EPA  to  establish 
standards  for  reformulated  gasoline  to 
be  used  in  specified  ozone 
nonattainment  areas  (covered  areas),  as 
well  as  standards  for  non-reformulated, 
or  conventional,  gasoline  used  in  the 
rest  of  the  country,  beginning  in 
January,  1995.  The  reformulated 
gasoline  covered  areas  in  California  are 
Los  Angeles  and  San  Diego,  and, 
beginning  June  1,  1996.  Sacramento,  as 
a  result  of  its  redesignation  as  a  Severe 
ozone  nonattainment  area.  The  Act 
requires  that  reformulated  gasoline 
reduce  VOC  and  toxics  emissions  from 
motor  vehicles,  not  increase  NOx 


emissions,  and  meet  certain  content 
standards  for  oxygen,  benzene  and 
heavy  metals.  The  Administrator  signed 
the  final  reformulated  gasoline 
regulations  on  December  15, 1993  and 
they  were  published  in  the  Federal 
Register  on  February  14, 1994.' 

B.  Specific  Exemptions  Related  to 
California  Gasoline 

During  the  federal  reformulated 
gasoline  rulemaking,  and  in  response  to 
comments  by  California  refiners,  EPA 
concluded  (1)  that  VOC  and  toxics 
emission  reiductions  resulting  from  the 
California  Phase  2  standards  would  be 
equal  to  or  more  stringent  than  the 
federal  reformulated  gasoline  standards. 
(2)  that  the  content  standards  for  oxygen 
and  benzene  under  California  Phase  2 
would  in  practice  be  equivalent  to  the 
federal  content  standards,  and  (3)  that 
the  California  Air  Resources  Board's 
(CARB's)  compliance  and  enforcement 
program  is  designed  to  be  sufficiently 
rigorous.  As  a  result,  40  CFR  §  80.81  of 
the  reformulated  gasoline  regulations 
exempts  certain  refiners  of  CaHfomia 
Phase  2  gasoline  from  a  number  of 
federal  reformulated  gasoline  provisions 
intended  to  demonstrate  compliance 
v«th  the  federal  standards.  While  the 
federal  reformulated  gasoline  and 
conventional  gasoline  standards 
continue  to  apply  in  California,  refiners 
of  gasoline  sold  in  California  are  exempt 
in  most  cases  from  various  enforcement- 
related  provisions.  California  refiners 
are  not  exempt  from  these  federal 
enforcement  requirements  with  regard 
to  gasoline  that  is  delivered  for  use 
outside  California,  because  the 
California  Phase  2  standards  and  the 
CARB  enforcement  program  do  not 
cover  gasoline  exported  from  California. 

C.  Reid  Vapor  Pressure  Simple  Model 
Lower  Limit 

The  federal  reformulated  gasoline 
program  includes  limitations  on  Reid 
vapor  pressure  (RVP)  of  reformulated 
gasoline  certified  using  the  simple 
model.  The  maximum  RVP  simple 
model  standards  are  given  in  40  CFR 
section  80.41  (a)  and  (b),  relating  to  per- 
gallon  and  averaged  standards, 
respectively.  Maximimi  RVP  is 
controlled  because  of  the  increased  VOC 
emissions  that  result  from  gasoline  with 
hidier  RVP  levels. 

The  minimum  RVP  of  reformulated 
gasoline  certified  under  the  simple 
model  is  set  by.  the  lower  end  of  the 
valid  range  as  specified  in  40  CFR 
§  80.42(c)(1).  The  nationwride  lower 
limit  for  RVP  for  reformulated  gasoline 
certified  under  the  simple  model  is  6.6 


psi.  although  under  40  CFR  §  80.45(f)(1) 
this  minimum  RVP  limit  changes  to  6.4 
psi,  under  the  complex  model, 
beginning  in  1998. 

There  are  several  reasons  why  the 
simple  and  complex  models  have 
different  lower  limits  for  the  RVP  range 
(for  the  simple  model,  6.6  psi,  and  for 
the  complex  model,  6.4  psi).  The  simple 
model  and  complex  model  are  two 
completely  different  models,  developed 
at  different  times  from  different  data 
sets  and  relying  upon  different 
modeling  assumptions  and  approaches. 
The  complex  model,  which  was 
developed  after  the  simple  model, 
incorporates  many  more  data  points. 

The  low  end  of  the  valid  ranges  for 
RVP  in  the  simple  model  and  the 
complex  model  (i.e.  6.6  psi  and  6.4  psi, 
respectively)  were  based  upon  the 
distribution  of  data  used  in  the  model's 
development.  Both  the  simple  model 
and  the  complex  model  are  linear  with 
respect  to  RVP  for  all  pollutants.^  Thus, 
any  relationship  of  RVP  to  pollutants 
can  be  extended  linearly  from  6.6  psi  to 
6.4  psi  with  confidence.  (As  is 
explained  elsewhere  in  this  notice,  the 
Agency  is  proposing  to  lower  the 
minimum  RVP  for  simple  model 
reformulated  gasoline  in  California  from 
6.6  to  6.4  psi.) 

After  promulgation  of  the  final 
reformulated  gasoline  and  anti-dimiping 
rule,  some  refiners  suggested  that  EPA 
reduce  the  RVP  lower  limit  for  the 
simple  model  to  6.4  psi  nationwide.  The 
reasons  for  their  request  were  (1)  to 
provide  flexibility  for  refiners,  (2) 
consistency  with  the  complex  model, 
which  has  a  6.4  psi  lower  limit  for  RVP, 
and  (3)  to  facilitate  the  certification  and 
use  of  California  Phase  2  gasolire.  EPA 
agreed  vrith  these  reasons  and  issued  a 
direct  final  rule  which  included  this 
change.'  EPA  later  writhdrew  the  change 
and  published  notice  of  the  vidthdrawal 
in  the  Federal  Register  «  because 
adverse  comment  was  received  from  the 
American  Automobile  Manufacturers 
Association  (AAMA).  AAMA, 
representing  automakers,  cited  concerns 
about  driveability  from  lower  RVP 
gasoline  if  RVP  was  reduced 
nationwide. 

m.  Revision  to  the  RVP  Range  Under 
the  Simple  Model 

The  Western  States  Petroleum 
Association  (WSPA)  has  requested,  on 
behalf  of  gasoline  refiners  in  California, 
that  EPA  modify  the  minimum  Reid 
Vapor  Pressure  (RVP)  allowable  under 
the  simple  model  for  reformulated 


gasoline  sold  in  CaRfomia.  In  an  August 
3, 1995  letter  to  Ms.  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  WSPA  asserted  that  it 
believes  that  there  are  certain 
constraints  on  refiners  that  exist  as  a 
result  of  the  need  to  comply  with  both 
the  federal  reformulated  gasoline 
program  and  tlie  California  Phase  2 
reformulated  gasoline  program 
scheduled  to  begin  on  March  1, 1996.* 

Specifically,  Ine  California  Phase  2 
program  sets  a  maximum  summertime 
volatility  standard  of  7.0  psi.  During  the 
summer,  California  refiners  currently 
must  meet  an  RVP  lower  limit  of  6.6  psi 
minimum  for  areas  subject  to  the  federal 
reformulated  gasoline  standards  (i.e., 
the  lower  limit  of  the  federal  simple 
model  range)  and  7  0  psi  maximum  (i.e., 
the  California  RVP  maximum  standard). 
This  is  a  'tighter*  operational  range 
than  producers  of  reformulated  gasoline 
outside  of  California  are  required  to 
operate  within."  WSPA  has  requested 
that  EPA  change  the  lower  limit  RVP 
value  for  reformulated  gasoline  to  6.4 
psi  in  California  to  allow  necessary 
operating  flexibility  and  the  American 
Automobile  Manufacturers  Association 
(AAMA)  has  indicated  in  a  letter  to 
EPA^  that  they  agree  to  this  change  in 
the  case  of  California  gasoline.  As 
discussed  above,  AAMA  had  objected  to 
a  nationwide  change  to  6.4  psi  lower 
limit  in  1994.  More  recently,  these 
automakers  revised  their  view  with 
regard  to  gasoline  used  in  California, 
and  now  do  not  object  to  changing  the 
RVP  minimum  value  to  6.4  psi  in  the 
limited  case  of  California  Phase  2 
gasoline,  as  expressed  in  a  letter  to  EPA 
dated  December  7. 1995.»  Specifically, 
automakers  do  not  expect  driveability 
index  concerns  with  California  Phase  2 
gasoline  with  RVP  values  as  low  as  6.4 
psi,  as  a  result  of  other  controls  on 
certain  distillation  parameters  under  the 
California  program.  These  additional 
distillation  parameters  are  T50  and  T90. 
the  temperature  at  which  50  percent  and 
90  percent,  respectively,  of  a  liquid  are 


'  59  KR  7812  (Fetiruary  16.  1994). 


2  Se«  59  Ffl  36944  (July  20.  1994). 

3  See  note  2. 

*  60  Ffl  6030  (February  1 . 1 995). 


'All  correspondence  related  to  tliU  rulemaking 
may  be  examined  at  the  public  docket  at  the 
location  listed  in  the  "AUOBESBtt"  section  of  this 
notice. 

•For  {ederal  reformulated  gasoline  program 
compliance  on  a  per-gallon  basis,  the  simple  model 
maximum  standards  for  RVP  are  <  7.2  psi  in  VOC 
Control  Region  I  and  <.  8.1  psi  for  VOC  Control 
Region  n.  For  average  compliance  under  the  fedenl 
reformulated  gaaoline  program,  the  simple  model 
per  gallon  maximum  RVP  for  VOC  controlled 
federal  gasoline,  by  comparison,  is  <7.4  psi  for  VOC 
Control  Region  I  and  S8.3  psi  for  VOC  Control 
Region  B  and.  on  average.  S  7.1  psi  and  <  8.0  psi. 
for  VOC  Control  Regions  I  and  0.  respectively.  See 
40  CFR  section  80.41  (a)  and  (b)  and  the  discussion 
under  IKc)  of  this  notice,  above. 

'  See  note  5.  above. 

•  See  note  5.  above. 
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evaporated.  EPA  believes  that  changing 
the  federal  summertime  minimum  RVP 
standard  to  6.4  psi  in  California  will 
permit  necessary  flexibility  for 
producept.  is  supportable  as  a 
reasonable  extension  of  the  model  t)ased 
on  consistency  with  the  complex  model, 
will  result  in  no  environmental  harm, 
and  will  not  adversely  affect  automotive 
driveability. 

IV.  Environmenlal  Impact 

This  rule  is  expe<:ted  to  have  no 
negative  environmental  impact. 
.Applicable  controls  on  maximum 
volatility  during  the  VCXi  control  period 
are  not  affetrted  by  this  rule  If  anything, 
this  revision  will  make  it  more  feasible 
to  produc:e  lower  limit  RVT  gasoline, 
which  produces  fewer  motor  vehicle 
vex;  emissions. 

V.  Economic  Impact 

The  Regulatory  Flexibility  Ait.  5 
U  S.C.  601-612.  requires  that  Federal 
Agencies  examine  the  impacts  of  their 
regulations  on  small  entities  The  act 
requires  an  Agency  to  prepare  a 
regulatory  flexibility  analysis  in 
conjunction  with  notice  and  conmient 
rulemaking,  unless  the  Agency  head 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  5  U  S.C. 
605(b)  The  .Administrator  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  expet:ted  to 
result  in  any  additional  compliance  cost 
to  regulated  parties  and  may  be 
expected  to  reduce  compliance  cost. 

VI.  Effective  Date 

This  action  will  become  effet.1ive  July 
8,  1996.  If  notice  of  adverse  comment  is 
received.  ElPA  will  withdraw  this  final 
rule,  and  a  timelv  notice  will  be 
published  in  the  Federal  Register  See 
"DATES'  section,  above 

VII.  Executive  Order  12866 

Under  Exei:utive  Order  12866. «  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effe*:t  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  ec.onomv, 
productivity,  competition,  )obs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.'° 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review 

VIII.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("L^MRA  ■),  P.L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate. 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  Section  205.  for  any  rule 
subject  to  Section  202  EPA  generally 
mu.st  select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Under  Section 
203,  before  establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments.  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input. 

EPA  has  determined  that  the  final  rule 
promulgated  today  does  not  indude  a 
federal  mandate  as  defined  in  UMRA. 
The  rule  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local  or  tribal 
goverrmients  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more, 
and  it  does  not  establish  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Gasoline. 
Reformulated  gasoline.  Motor  vehicle 
pollution. 

Dated  May  1,  1996. 
Carol  M.  BromMr, 

Administrator 

40  CFR  part  80  is  amended  as  follows: 


PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,211  and  301(a)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C 
7414,  7545,  and  7601(a)). 

2.  Section  80.42  is  amended  by 
revising  the  table  in  paragraph  (c)(1)  to 
read  as  follows: 

§  80.42    Simple  emisaions  model. 

•        •         •         •         * 

(c)*   *   • 
(!)•   *   * 


Fuel  parameter 


Benzene  content  ... 

RVP  

Oxygenate  content 
Aromatics  content  .. 


Range 


0.0-4.9  vo<  %. 
6.6-9.0  psi.' 
0^.0  wt  %. 
0-65  vo<%. 


•i«  FR  51736  (October  •».  I9flj). 


"Id  dt  Miction  3(0  (1W4). 


'  For  gasokrw  sold  in  California,  ttie  applica- 
ble RVP  range  shall  be  6.4-9.0  psi. 


|FR  Doc.  96-11331  Filed  5-7-96:  8:45  am] 

WLLMta  coot  IMS  II  P 

40  CFR  Parts  89  and  90 

[FRL-6602-«] 

R«duc«d  Cartiftcation  Raporting 
Raquiramants  for  Naw  Nonroad 
Enginas 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUkMURY:  This  direct  final  rule  revises 
certincation  requirements  for  new 
nonroad  spark-ignition  engines  at  or 
below  19  kilowatts,  and  new  nonroad 
compression-ignition  engines  at  or 
above  37  kilowatts,  by  reducing  the 
reporting  burden  associated  with  the 
application  for  certification. 

DATES:  This  final  action  will  become 
elective  on  July  8,  1996  unless  notice 
is  received  by  June  7,  1996  that  any 
person  wishes  to  submit  adverse 
comments.  Should  EPA  receive  such 
notice,  EPA  will  publish  a  subsequent 
action  in  the  Federal  Register 
withdrawing  all  or  part  of  this  final 
action. 

AD0AE88E8:  Written  comments  should 
be  submitted  (in  duplicate,  if  possible) 
to:  EPA  Air  and  Radiation  Docket. 
Attention  Docket  No.  A-95-57,  room 
M-1500  (mail  code  6102),  401  M  St., 
S.W.,  Washington,  D.C.  20460.  Materials 
relevant  to  this  rulemaking  are 
contained  in  docket  No.  A-95-57,  and 
may  be  viewed  from  8:30  a.m.  until  5:30 
p.m.  weekdays.  The  docket  may  also  be 
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reached  by  telephone  at  (202)  260-7548. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  EPA 
for  photocopying.  Those  wishing  to 
notify  EPA  of  their  intent  to  subm-t 
adverse  comments  on  this  action  should 
contact  Laurel  Home,  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Home,  (313)  741-7803. 

SUPPLEIMENTARY  INFORMATION: 

L  Obtaining  Electronic  Copies  of 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  direct  final 
mlemaking  are  available  electronically 
from  the  EPA  internet  site  and  via  dial- 
up  modem  on  the  Technology  Transfer 
Network  (TTN),  which  is  an  electronic 
bulletin  board  system  (BBS)  operated  by 
EPA's  Office  of  Air  Quahty  Planning 
and  Standards.  Both  services  are  free  of 
charge,  except  for  your  existing  cost  of 
intemet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  and 
modem  per  the  following  information. 

Intemet: 

World  Wide  Web: 

http://www.epa.gov/OMSWWW 

Gopher: 
gopher://gopher.epa.gov/  Follow 

menus  for:  Offices/ Air/OMS 
FTP: 

ftp://flp.epa.gov/  Change  Directory  to 

pub/gopher/OMS  TTN  BBS:  919- 

541-5742 
(1200-14400  bps,  no  parity,  8  data 

bits,  1  stop  bit) 
Voice  Helpline:  919-541-5384.  Off-Hne: 

Mondays  from  8:00  AM  to  12:00 

noon  EST. 
A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
<K>  Rulemaking  and  Reporting 
<6>  Non-Road 
<2>  Non-road  Engines 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  with  brief 
descriptions.  To  download  a  file,  select 
a  transfer  protocol  that  is  supported  by 
the  terminal  software  on  your  own 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 


If  unfamiliar  with  handling 
compressed  (i.e.  ZlP'ed)  files,  go  to  the 
TTN  top  menu,  System  UtiUties 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <G>oodbye  command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

n.  Introduction  and  Background 

On  July  3,  1995,  EPA  published 
emission  standards  for  new  nonroad 
spark-ignition  engines  at  or  below  19 
kilowatts  (hereinafter  referred  to  as 
small  SI  engines).'  Emission  standards 
for  new  nonroad  compression-ignition 
engines  at  or  above  37  kilowatts 
(hereinafter  referred  to  as  large  Q 
engines)  were  published  on  June  17, 
1994.2  Under  both  sets  of  standards, 
engine  manufacturers  must  obtain  from 
the  Administrator  a  certificate  of 
conformity  covering  each  engine  family 
introduced  into  U.S.  commerce.  To 
obtain  a  certificate  of  conformity,  engine 
manufacturers  must  submit  an 
application  comprised  of  information, 
specified  by  regulation,  demonstrating 
that  emission  standards  will  be  met. 

Today's  action  lessens  the  reporting 
burden  associated  with  certification  and 
allows  EPA  to  exercise  some  flexibility 
in  implementing  the  certification 
process  for  small  SI  and  large  Q 
engines. 

III.  Requiremente  ofThis  Direct  Final 
Rulemaking 

EPA  is  revising  language  in 
§§  89.115-96,  9G.1Q7,  and  90.118  to 
streamline  the  reporting  requirements 
associated  with  applications  for  engine 
certification.  EPA  believes  that  these 
revisions  will  in  no  way  impede  the 
ability  of  the  Administrator  to 
determine  compliance  with  the 
applicable  requirements  of  this 
regulation,  and  that  the  information 
required  under  today's  rulemaking  will 
be  sufficient  to  establish  to  the 
satisfaction  of  the  Administrator  that 
engines  conform  to  applicable 
requirements  and  thus  may  be  issued 
certificates  of  conformity. 


'60FR34584.  July  3.  1995. 
J59FR31306.  Iunel7,  1994. 


A.  Test  Engine  Operating  Cycle.  Service 
Accumulation,  and  Maintenance 

EPA  is  revising  paragraph  (d)(5)  of 
§  90.107,  which  requires  the  engine 
manufacturer  to  submit  a  description  of 
the  operating  cycle  and  service 
accumulation  period  necessary  to  break- 
in  the  test  engine(s)  and  stabilize 
emission  levels,  and  any  maintenance 
scheduled.  EPA  is  deleting  the 
provision  that  requires  the  engine 
manufacturer  to  submit  a  description  of 
the  operating  cycle  used  to  break-in  the 
test  engine(s)  and  any  maintenance 
scheduled.  Similar  information  is 
already  required  to  be  kept  for  each 
certificati(Hi  test  engine  by  §  90.121(a)(3) 
(i),  (ii)  and  (iii),  including  a  description 
of  the  test  engine's  construction,  the 
method  used  for  engine  service 
accumulation,  and  all  maintenance 
performed.  EPA  believes  it  is  sufficient 
that  this  information  is  readily  available 
under  §  90.121(a)(3)  if  needed,  and 
believes  that  it  is  not  necessary  to 
require  it  to  be  submitted  with  an 
application  for  certification. 
Accordingly,  EPA  is  also  revising 
§  90.118(d)  to  indicate  that  the  engine 
manufacturer  must  provide  records 
about  service  accumulation  to  the 
Administrator  only  if  requested.  Note, 
however,  that  the  §90. 107(d)(5) 
provision  requiring  that  the  engine 
manufacturer  submit  the  service 
accumulation  period  necessary  to  break- 
in  the  test  engine(s)  and  stabilize 
emission  levels  is  retained. 

Similarly,  EPA  is  deleting  the 
provision  in  §89.115-96(d)(5)  that 
requires  the  engine  manufacturer  to 
submit  a  description  of  the  operating 
cycle  used  to  break-in  the  test  engine(s), 
as  that  information  is  already  required 
to  be  kept  for  each  certification  test 
engine  by  §89.124-96(a)(2)  (i),  (ii)  and 
(iii>.  But  EPA  is  retaining  the 
requirement  of  §89.115-96(d)(5)  that 
the  engine  manufacturer  submit  the 
period  of  operation  necessary  to 
accumulate  service  hours  on  test 
engines  and  stabilize  emission  levels. 

B.  Maintenance  Instructions 

EPA  is  deleting  the  provision  in 
§  90.107(d)(7)  that  requires 
manufacturers  to  submit  the  proposed 
maintenance  instructions  furnished  to 
the  ultimate  purchaser  of  each  new 
small  engine.  As  there  is  no 
promulgated  useful  life  period  or  in-use 
standard  established  in  this  initial  phase 
of  the  small  SI  engine  emission 
reduction  program.  EPA  does  not 
believe  it  is  appropriate  to  require 
manufacturers  bo  submit  this 
information. 
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C  Abbreviated  or  Strvamhned 
Certification 

EPA  IS  adding  new  subsections  (f)  to 
§89  115-96,  and  tgj  to!>90  107,  thai 
authorize  the  Administrator  to  modify 
the  cenification  applK:ation  mformalion 
submission  requirements.  EPA  believes 
that  it  is  appropriate  to  require 
manufacturers  to  collect  and  maintain 
the  application  information  specified  in 
t|«i  89  1 1  S-96(d)  and  90  107(d).  but  that 
;t  should  not  be  necessary  for 
manufacturers  to  submit  this 
information  in  all  ca.ses  unless 
specifically  requested.  Authority  to 
modify  information  submission 
requirements  will  allow  EPA  to  exercise 
some  nexibility  in  designin){  and 
implementing  the  certification  protess 
for  small  SI  and  large  CI  engines.  When 
the  Agency  exen:i.ses  its  authonty  to 
modify  the  information  submission 
requirements,  it  will  provide 
manufacturers  with  a  guidance 
document,  similar  to  manufacturer 
guidance  issued  under  the  on-highway 
program,  that  explains  the 
modification(s) 

During  the  comment  period  on  the 
recent  small  SI  engine  proposal.  EPA 
received  comments  from  the  Engine 
Manufacturers  Association  (EMA), 
Outdoor  Power  Equipment  Institute 
(OFEl).  and  the  Portable  Power 
Equipment  Manufacturers  Association 
(PPEM-M  '  requesting  that  EPA 
narmonize  its  certification  application 
requirements  with  the  California  Air 
Resourt;es  Board  (CARB)  in  order  to  ea.se 
the  paperwork  burden  on  small  SI 
engine  manufacturers  A  single  identical 
application  acceptable  to  both  EPA  and 
CARS  was  the  preferred  approach  to 
VMA  and  OPEI.  while  PPEMA  favored 
EP.^  acceptance  of  certification  by 
CARE  The  language  being  added  to 
§90  107(g)ll)  (as  well  as  to  S89.115- 
Q6(n(l))  will  allow  EP.^  to  streamline 
application  requirements  for  federal 
juri.sdiction  and  49  state  i:ertification 
applicants,  and,  where  EPA  finds  that  it 
is  appropnate.  to  act:ept  the  C\RB 
certification  application  Although  EPA 
anticipates  that  in  most  i:ases  it  will  find 
It  appropriate  to  accept  (he  C.ARfi 
certification  application,  the  Agency 
reserves  the  right  to  deny  such 
acceptance.  For  example,  significant 
variations  in  test  pnxedures  may  be 
sufficient  reason  for  the  Agency  not  to 
accept  the  GARB  certification 
application.  In  addition.  EPA  recognizes 
that  GARB  may  revise  its  certification 
application  in  the  future,  EPA  may  not 
find  it  appropriate  to  accept  such  a 


UMI 
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07.  IV-D-JO.  inil  IV-IV22A.  respectively 


revised  CARB  certification  application. 
In  no  cijse  does  EPA  acceptance  of  a 
CARB  certification  application  indicate 
that  EPA  necessarily  will  grant  a 
certificate  of  conformity. 

The  new  subsections  also  clarify  the 
recordkeeping  requirements  of  S  89.124- 
96  and  §90.121  in  regard  to  certification 
application  records  that  a  manufacturer 
is  required  to  have  available  but  is  not 
required  to  submit,  and  the 
Administrator's  right  to  review  such 
records.  Under  new  §§89.11S-96(f)(2) 
and  90.107(gJ(2).  manufacturers  must 
retain  records  that  comprise  the 
certification  application  whether  or  not 
EPA  requires  that  all  such  records  be 
submitted  to  EPA  at  the  time  of 
certification.  New  §§89.115-96(0(3) 
and  90  107(g)(3)  clarify  the 
Administrator's  right  to  review  records 
at  any  time  and  at  any  place  designated 
by  the  Administrator. 

IV.  Public  Participation  and  Effective 
Date 

EPA  IS  publishing  this  action  as  a 
direct  final  rule  because  it  views  the 
c:hanges  contained  herein  as 
noncontroversial  and  anticipates  no 
adverse  or  critical  comments.  This 
direct  final  rule  alters  existing 
provisions  by  reducing  the  certification 
reporting  burden  and  allowing  more 
flexibility  in  certification  reporting 
requirements.  Engine  manufacturers 
should  not  take  issue  since  they  favor  a 
lessened  reporting  burden  in  the 
certification  program.  Environmental 
groups  and  state  and  local  governments 
should  not  take  issue  since  the  rule  will 
not  affect  the  emission  reductions 
associated  with  small  SI  or  large  CI 
engine  emission  standards,  nor  will  it 
affect  adversely  EPA's  enforcement 
authority. 

This  action  will  be  effective  on  July  8, 
1996  unless  EPA  is  notified  by  June  7, 
1996  that  adverse  or  critical  comment 
will  be  submitted.  EPA  requests  that, 
should  any  adverse  or  critical  comments 
be  submitted,  they  be  submitted 
according  to  the  specific  issues  as 
identified  below: 
(a)  Test  Engine  Operating  Cycle.  Service 

Accumulation,  and  Maintenance 
(b|  Maintenance  Instructions 
(c)  Abbreviated  or  Streamlined 

Certification 
Should  EPA  receive  such  notice  of 
intent  to  submit  adverse  or  critical 
c:omment  on  a  specific  issue  identified 
above,  EPA  will  publish  an  acrtion 
withdrawing  the  provisions  of  this  final 
action  corresponding  to  that  specific 
issue,  and  all  adverse  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  a 


proposed  rule  that  is  published  in  the 
prof>osed  rule  section  of  today's  Federal 
Re^ster. 

IV.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  PR 
51735  (October  4,  1993)).  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  executive  order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tht>al  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof: 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  order. 

EPA  has  determined  that  this  rule  is 
not  a  "aignificant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq..  and  has  assigned  OMB 
conUnl  number  2060-0338  to  the 
requirements  associated  with  the 
nonroad  small  SI  engine  certification 
information  collection  request  (ICR), 
and  OMB  control  number  2060-0287  to 
the  nonroad  large  Q  engine  certification 
ICR. 

This  direct  final  rulemaking  lessens 
the  information  collection  request 
requirements  associated  with  the 
nonroad  small  SI  engine  certification 
ICR  (OMB  No.  2060-0338)  and  the 
nonroad  large  CI  engine  certification 
ICR  (OMB  No.  2060-0287).  Although 
the  burden  hours  associated  with 
emissions  testing  and  recordkeeping 
remain  the  same,  the  burden  hours 
associated  with  certification  reporting 
decrease.  For  the  small  SI  engine 
program,  the  total  annual  information 
collection  request  burden  will  decrease 


an  estimated  45  percent  (65,760  hours) 
to  a  new  revised  annual  total  ICR 
burden  of  78,485  hours.  This  direct  final 
rule  also  will  reduce  the  total  annual 
information  collection  request  burden 
for  the  large  CI  engine  certification 
program  by  an  estimated  45  percent 
(63,361  hours),  for  a  new  revised  aimual 
total  ICR  burden  of  78,005  hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (signed 
into  law  on  March  22, 1995)  requires 
that  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  of  the  Unfunded  Mandates 
Reform  Act  requires  EPA  to  establish  a 
plan  for  obtaining  input  from  and 
informing,  educating,  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  EPA  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  EPA  must  select  from  those 
alternatives  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  EPA  explains  why 
this  alternative  is  not  selected  or  the 


selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  direct  final  rule  is 
expected  to  result  in  the  expenditure  by 
state,  local,  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  EPA  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  selection  of  the 
least  costly,  most  cost-effiective  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  EPA  is 
not  required  to  develop  a  plan  with 
regard  to  small  governments. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601)  requires  EPA  to  consider 
potential  impacts  of  proposed 
regulations  on  small  business.  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  business 
entities,  then  a  regulatory  flexibility 
analysis  must  be  prepared.  An  action 
which  has  a  predominately  deregulatory 
or  beneficial  economic  effect  on  small 
business  does  not  need  a  regulatory 
flexibility  analysis. 

Since  this  rule  is  deregulatory  in 
nature,  has  no  significant  adverse  effect 
on  small  business,  and  decreases  the 
reporting  burden  on  all  regulated 
entities,  EPA  has  determined  that  it  is 
not  necessary  to  prepare  a  regulatory 
flexibility  analysis.  However,  the 
Agency  has  taken  the  interests  of  small 
business  entities  into  account  in  this 
action.  This  direct  final  rule  relieves  the 
regulatory  burden  on  small  businesses 
and  minimizesthe  reporting 
requirements  imposed  on  regulated 
entities,  including  smaller  engine 
manufacturers,  by  authorizing  EPA  to 
modify  certification  application 
information  submission  requirements. 
The  Agency  intends  to  exercise  this 
authority  by  reducing  these 
requirements,  and  where  appropriate,  to 
accept  the  GARB  certification 
application,  thereby  additionally 
reducing  the  paperwork  burden  on 
small  SI  engine  manufacrturers.  Thus, 
EPA  certifies  that  this  rulemaking  will 
not  have  a  significant  adverse  effect  on 
a  substantial  number  of  small  entities. 

List  of  Subiects  in  40  CFR  Ports  89  and 
90 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Confidential  business  information. 
Environmental  protection.  Imports, 
Incorporation  by  reference.  Labeling, 
Nonroad  source  pollution.  Reporting 
requirements. 


Dated:  May  2. 1996. 
Caral  M.  Brawner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  89  and  90  of  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  M-CONTROL  OF  EMSaONS 
FROM  NEW  AND  M-USE  NONROAD 
ENGINES 

1.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 

AodMriljr:  Sections  202,  203.  204.  20S, 
206.  207,  208,  209.  213,  21S.  216.  and  301(a) 
of  the  Qean  Air  Act.  as  amended  (42  U.S.C 
7521.  7522,  7523.  7524.  7525,  7541.  7542. 
7543.  7547.  7549,  7550,  and  7601(a)). 

Subpart  B— {Amended] 

2.  Section  89.115-96  is  amended  by 
revisii^  paragraph  (d)(5),  redesignating 
the  second  paragraph  (b)  whi(±  follows 
paragraph  (d)(10)  as  paragraph  (e),  and 
adding  paragraph  (f)  to  read  as  follows: 


f8B.11S-M    AppNeatton  for 

(d)*  •  • 

(5)  The  period  of  operation  necessary 
to  acxnimulate  service  hours  on  test 
engines  and  stabilize  emission  levels; 

•        •        •        •        • 

(e)*  •  * 

(0(1)  The  Administrator  may  modify 
the  informaticm  submission 
requirements  of  pjaragraph  (d)  of  this 
section,  provided  that  all  of  the 
information  specified  therein  is 
maintained  by  the  engine  manufacturer 
as  required  by  §  89.124-«6.  and 
amended,  updated,  or  corrected  as 
necessary. 

(2)  For  the  purposes  of  this  paragraph. 
§  89.124-96(aKl)  includes  all 
information  specified  in  paragraph  (d) 
of  this  section  whether  or  not  such 
information  is  actually  submitted  to  the 
Administrator  for  any  particular  model 
year. 

(3)  The  Administrator  may  review  an 
engine  manufacturer's  records  at  any 
time.  At  the  Administrator's  discretion, 
this  review  may  take  place  either  at  the 
manufacturer's  facility  or  at  another 
facility  designated  by  the  Administrator. 

PART  90-CONTROL  OF  EMISSIONS 
FROM  NONROAD  SPARK-IGNinON 
ENGINES 

3.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  203.  204.  205,  206. 
207,  208,  209.  213.  215,  216.  and  301(a)  of 
the  Clean  Air  Act,  as  amended  (42  U.S.C. 
7522.  7523,  7524,  7525,  7541.  7542,  7543. 
7547,  7549,  7550,  and  7601(a)). 
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Sut)pari  B— {Amended] 

4.  Setition  90. 107  is  amended  by 
revising  paragraphs  (d)(5)  and  (d)(7), 
and  adding  paragraph  (g)  to  read  as 
follows: 

f  9a  1 07    Appllcatton  for  certtflcation. 

•  •         •         •         • 

(d)*    •    • 

(5)  The  service  accumulation  period 
necessary  to  break  in  the  test  engine(s) 
and  stabilize  emission  levels. 

•  •         •         •         • 

(7)  The  proposed  engine  information 

label; 

•  •        •        *        • 

(gj(l)  The  Administrator  may  modify 
the  information  submission 
Tpquirements  of  paragraph  (d)  of  this 
section,  provided  that  all  of  the 
information  specified  therein  is 
maintained  by  the  engine  manufacturer 
as  required  by  §90.121.  and  amended, 
updated,  or  corrected  as  necessary. 

(2)  For  the  purposes  of  this  paragraph, 
§90.12l(a)(l)  includes  all  information 
specified  in  paragraph  (d)  of  this  section 
whether  or  not  such  information  is 
actually  submitted  to  the  Administrator 
for  any  particular  model  year. 

(3)  The  Administrator  may  review  an 
engine  manufacturer's  records  at  any 
time.  At  the  Administrator's  discretion, 
this  review  may  take  place  either  at  the 
manufacturer's  facility  or  at  another 
facility  designated  by  the  Admmislrator. 

5.  Section  90.118  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 

f  90. 11 8    Cartiflcatton  procadure— Mrvtc« 
accumulation. 

•  •         *         *         • 

(d)  The  manufacturer  must  maintain, 
and  provide  to  the  Administrator  if 
requested,  records  stating  the  rationale 
for  selecting  a  service  a<x;umulation 
period  less  than  12  hours  and  records 
describing  the  method  used  to 
accumulate  hours  on  the  test  engine(s). 
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40  CFR  Part  180 

(PP  4E44ia/R2231;  FRL-636&-1] 
RIN  2070-AB78 

Lactofen;  Pesticide  Tolerance 

AGENCY:  EnvirDiiineiit.il  Hri)tc(  tion 
Aneni.v  IKI'A) 
action:  Final  Riili-. 


UMI 


summary:  This  dociimtint  estfiblishes  a 
tdieraiur  for  combined  residues  of  the 
herbicide  iiictoten  and  its  iiieluboliles  m 


or  on  the  raw  agricultural  commodity 
snap  beans.  The  Interregional  Research 
Project  No.  4  (IR-4)  requested  the 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
herbicide  pursuant  to  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  8. 1996. 
A00RESSE8:  Written  obiections  and 
hearing  requests,  identified  by  the 
docket  number.  [FP  4E4418/R2231J. 
may  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
.360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132.  CM  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  A 
copy  of  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  number  (PP 
4E4418/R2231I.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
nt  many  F'ederal  Depnisitory  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
dtK:ument. 
FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Hoyt  I..  Jamerson.  Registration 
Division  (T.SOSW).  Environmental 
Prote<.tion  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Sixth  Floor, 
Crystal  Station  #1.  2800  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703) 
108-8783.  e-mail: 
jamerson.hoyt@epamail.epa.gov. 


suppt^yerARY  information:  In  the 
Federal  Register  of  March  8, 1996  (61 
FR  9399)  (FRL-5353-2).  EPA  issued  a 
proposed  rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  New  Brunswick, 
NJ  08903.  had  submitted  pesticide 
petition  (PP)  4E4418  to  EPA  on  behalf 
of  the  Agricultural  Experiment  Stations 
of  Arkansas,  Florida.  Georgia.  Oregon, 
Tennessee,  and  Virginia.  This  petition 
requests  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFEKLA). 
21  U.S.C.  346a(e).  amend  40  CFR 
180.432  by  establishing  a  tolerance  for 
combined  residues  of  lactofen,  1- 
(carboethoxy)ethyl-5-(2-chloro-4- 
(trifluoromethyl)phenoxyl-2- 
nitrobenzoate.  and  its  associated 
metabolites  containing  the  diphenyl 
ether  linkage  expressed  as  lactofen  in  or 
on  the  raw  agricultural  commodity  snap 
beans  at  0.05  part  per  million  (ppm). 
There  were  no  comments  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  Tiie  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 


requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
4E4418/R22311  (including  any 
objections  aiKi  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
v<rill  also  include  all  comments 
submitted  directly  in  vmting.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  Uiis  Executive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.L.  104-4),  or 
require  prior  consultation  as  specified 
by  ExecuUve  Order  12875  (58  FR  58093. 
October  28, 1993),  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16.  1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining  the 
factual  basis  for  this  determination  was 
published  in  the  Federal  Register  of 
May  4.  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  29. 1996. 

Stephen  L.  lohnson. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  hi  §  180.432.  by  revising  paragraph 
(a),  to  read  as  follows: 

$180,432    Lactofen;  totoranoas  for 
resMuas. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  lactofen.  1- 
(carboethoxy  )ethy  1-5-  [  2-chloro-4- 
(trifluoromethyl)phenoxyl-2- 
nitrobenzoate.  and  its  associated 
metabolites  containing  the  diphenyl 
ether  linkage  expressed  as  lactofen  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 


Beans,  snap 
Soybeans  .... 


0.06 
0.06 
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40  CFR  Part  180 

(PP  SE4521/IC230;  FRL-5364-«l 
RIN2070-AB78 

domazone;  Pestickte  Tolaranoe 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  herbicide 
clomazone  in  or  on  the  raw  agricultural 
commodity  snap  beans.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  requested  the  regulation  to  establish 
a  maximum  permissible  level  for 
residues  of  the  herbicide  pursuant  to  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  8,  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  bv  the 
docket  number.  [PP  5E4521/R2230], 
may  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132.  CM  #2. 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  A 
copy  of  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encr\ption. 
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Clopies  of  obi«<;tions  and  hfiaring 
rvquesls  will  also  be  accepted  on  disks 
in  WordPerfect  .S  I  file  format  or  ASCII 
file  format.  All  copies  of  obje<;tions  and 
hearing  requests  in  eie<:tron  form  must 
be  identified  by  the  docket  number  |PP 
5E4521/R:i!230|.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  throu(j;h  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  elec;tronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  COtfTACT:  By 
mail;  Hoyt  I-  Jamnrson.  Rejjistration 
Division  (7505W).  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Sixth  P'loor, 
Crystal  Station  #1.  2800  Jefferson  Davis 
Highway.  Arlington.  VA  22?02.  (703) 
308-8783.  e-mail: 
jamerson.hoyt@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  13.  1996  (61 
FR  102970)  (FRL-5353-7).  EPA  issued  a 
proposed  rule  that  gave  notice  that  the 
interregional  Research  Proje<;t  No.  4  (IR- 
4).  New  jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  New  Brunswick. 
N)  08903.  had  submitted  pesticide 
petition  (PP)  5E4521  to  EPA  on  behalf 
of  the  Agricultural  Experiment  Stations 
of  Arkansas.  Kentucky,  North  Carolina. 
Tennessee,  Texas,  and  Virginia.  This 
petition  requests  that  the  Administrator, 
pursuant  to  sec.tion  408(e)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e).  amend  40  CFR 
180.425  by  establishing  a  tolerance  for 
residues  of  the  herbicide  clomazone  in 
or  on  the  raw  agricultural  commodity 
snap  beans  at  0.05  part  per  million 
(ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  do<:ument  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 


copy  of  the  objections  and/or  hearing 
requests  filed  with4he  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
5E4521/R2230i  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 


Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent,  - 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.L.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 
October  28.  1993).  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16. 1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining  the 
factual  basis  for  this  determination  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  29,  1996. 

Stephen  L.  Johimm, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  fellows; 


PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Se<:tion  180.425,  is  amended  by 
revising  the  section  heading,  the 
introductory  paragraph,  and  in  the  table 
by  adding  alphabetically  the  entry  for 
"beans,  snap",  to  read  as  follows:" 

§  1 80.425    Clomazone;  tolerances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  herbicide  clomazone,  2- 
(2-chlorophenyl)methyl-4,4-dimethyl-3- 
isoxazolidinone,  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

RAans  snaD        

0.05 

.                •                • 

• 

(FR  Doc.  96-11339  Filed  5-7 
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40  CFR  Part  180 

[PP-4E4419/R2236;  FRL-6366-8] 
RIN  2070-AB78 

Avermectin  Bi  and  its  Delta-8,9- 
Isomer;  Extension  of  Tinne-Llmlted 
Tolerance 

AQB4CY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  extends  the 
effective  date  for  the  time-Umited 
tolerance  established  for  the  combined 
residues  of  the  insecticide  avermectin 
Bi  and  its  delta-8,9-isomer  in  or  on  the 
raw  agricultural  commodity  dried  hops. 
The  Interregional. Research  Project  No.  4 
(IR-4)  requested  the  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  pursuant 
to  the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  8. 1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [PP-4E4419/ 
R2236J,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 


Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  number  |PP- 
4E4419/R2236).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Sixth  Floor. 
Crystal  Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703) 
308-8783;  e-mail: 
jamerson.hoyt@epamail.epa.gov. 

SUPPI.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  20. 1996  (61 
FR  11357),  EPA  issued  a  proposed  rule 
(FRL-5356-2)  to  amend  40  CFR  part  180 
by  extending  the  effective  date  for  the 
established  time-limited  tolerance  for 
the  combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8,9-isomer 
in  or  on  the  raw  agricultural  commodity 
dried  hops  at  0.5  parts  per  million 
(ppm).  EPA  proposed  that  the  expiration 
date  for  the  tolerance  be  extended  from 
April  30, 1996  to  December  31. 1996,  to 
allow  EPA  additional  time  to  evaluate 
IR-4's  petition  for  a  permanent 
tolerance  for  residues  of  avermectin  Bi 
and  its  delta-8,9-isomer  in  or  on  the  raw 
agricultural  commodity  dried  hops. 


The  data  considered  in  support  of  the 
established  tolerance  for  dried  hops  are 
discussed  in  the  proposed  rule,  which 
was  published  in  the  Federal  Register 
notice  of  September  13,  1995  (59  FR 
49826).  Additional  information 
regarding  EPA's  proposal  to  extend  the 
effective  data  for  the  time-limited 
tolerance  is  discussed  in  the  Federal 
Register  of  March  20,  1996  |61  FR 
11357).  There  were  no  comments  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  the 
proposed  rule  to  extend  the  effective 
date  for  the  time-limited  tolerance. 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
amended  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections.  . 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP- 
4E4419.'R2236]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
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4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  «2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Under  ExecuUve  Order  12866  (58  FR 
51735.  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  any  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
com{>etition.  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  dn  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates  Act 
of  1995  (Pub.  L.  104-4),  or  require  prior 
consultation  as  specified  bv  Executive 
Order  12875  (58  FR  58093,' October  28, 
1993).  entitled  Enhancing  the 
Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994). 


Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining  the 
factual  basis  for  this  determination  was 
published  in  the  Federal  Register  of 
May  4.  1981  (46  FR  24950). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
Dated:  April  30.  1996. 

Stephen  L.  )ohii>on. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.449.  by  revising  paragraph 
(a)  to  read  as  follows: 

1180.449    Avermectin  B,  and  Its  (toits-8,9 
Isomsr,  tolarancas  for  residues. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
avermectin  Bi  [a  mixture  of  avermectins 
containing  greater  than  or  equal  to  80% 
avermectin  B I,  (5-Odemethyl 
avermectin  Ai)  and  less  than  or  equal  to 
20%  avermectin  Bib  (5-0-  demethyl-25- 
de(l-methylpropyl)-25-(l-methylethyl) 
avermectin  Ai)]  and  its  delta-8,9-isomer 
in  or  on  the  following  commodities: 


- 
ComfTKXJily 

Parts 
per 
m*- 
lion 

Expiration 
date 

Cattle,  fat 

Cattle,  meal 

Cattle,  mbyp 

Citrus  whole  fruit  

Cottonseed 

Hops,  dried 

Milk  

0.015 

0.02 

0.02 

0.02 

0.005 

0.5 

0.005 

Apr.30. 
1996 
Do 
Do 
Do 
Do 
Dec.  31, 

1996 

Apr.30. 

1996 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  Na  91-281;  DA  90-438] 

Calling  Numbar  Idantiflcaflon 
Sarvica— Callar  ID 

AGENCY:  Federal  Communications 
Commission  (Commission).  ' 

action:  Final  rule;  waiver. 

SUMMARY:  The  Common  Carrier  Bureau, 
acting  pursuant  to  delegated  authority, 
granted  Sprint  Communications  Co. 
(Sprint)  a  waiver  of  the  Federal 
Communications  Conmiission's  calling 
party  number  (CPN)  delivery  rules  until 
June  1, 19*6.  The  Commission's  CPN 
delivery  rules  require  that  common 
carriers  using  Signaling  System  7  are 
required  to  transmit  the  CPN  associated 
with  an  interstate  call  to  interconnecting 
carriers.  Sprint  requested  the  waiver 
because  it  needed  additional  time  to 
correct  a  technical  problem  in  which  the 
privacy  of  a  calling  party  might  be 
compromised.  The  Bureau  conditioned 
this  waiver  on  Sprint  providing  two 
progress  rep>orts  to  the  Bureau.  These 
reports  are  to  be  provided  not  later  than 
April  15, 1996  and  again  on  May  10, 
1996.  The  intended  effect  of  this  action 
is  to  avoid  compromising  the  privacy  of 
callers. 

EFFECTIVE  DATE:  March  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Nightingale,  Network  Services 
Division,  Common  Carrier  Bureau  at 
202-418-2352. 

SUPPLEMENTARY  INFORMATION:  This 
siunmary  describes  the  Bureau's  Order 
in  the  matter  of  Rules  and  Policies 
Regarding  Calling  Number  Identification 
Service,  (CC  Docket  91-281.  adopted 
March  27, 1996  and  released  March  29, 
1995).  The  file  is  available  for 
inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  Commission's  Reference  Center, 
Room  239, 1919  M  St.,  NW., 
Washington  DC,  or  copies  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.  2100  M 
St..  NW.,  Suite  140,  Washington.  DC 
20037,  phone  202-857-3800. 

Analjrsis  of  the  Order 

After  reviewing  Sprint's  petition  for 
stay  and  waiver  of  the  Commission's 
rules  governing  calling  party  number 
(CPN)  delivery  and  privacy,  the  Bureau 
has  concluded  to  grant  Sprint  a 
temporary  waiver  until  June  1, 1996  of 
Section  64.1601(a)  and  Section  64.103 
of  the  Commission's  rules. 

Sprint  requested  additional  time  to 
comply  with  the  Commission's  caller  ID 
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rules  because  it  identified  two  technical 
problems  that  might  compromise  the 
privacy  of  calling  parties.  Sprint 
indicated  that  one  of  the  problems  could 
be  corrected  by  the  end  of  April  1996. 
while  the  other  could  be  corrected  by 
the  end  of  July  1996. 

This  request  for  additional  time  to 
comply  with  the  Commission's  caller  ID 
rules  presented  the  Bureau  with  the 
undesirable  choice  between  (1)  granting 
the  requested  waiver  and  temporarily 
frustrating  the  Commission's  federal 
objective  of  widespread  CPN 
availability,  or  (2)  denying  the  waivers 
and  temporarily  frustrating  the 
Conunission's  federal  privacy 
objectives.  The  Bureau  determined  that 
compromising  the  privacy  of  callers 
would  be  unacceptable.  Ilierefore, 
Sprint  was  granted  a  waiver  until  Jime 
1,  1996  of  the  Commission's  rule  that 
requires  carriers  to  pass  CPN.  The 
Bureau  did  not  grant  additional  time  to 
Sprint  beyond  this  date  because  (1)  It 
found  that  Sprint  had  provided 
inadequate  information  to  all(fW  a 
determination  whether  a  waiver  of  the 
Commission's  CPN  rules  until  July  31, 
1996  would  be  in  the  public  interest, 
and  (2)  it  believed  that  Sprint  may  have 
adequate  time  to  correct  both  problems 
by  June  1, 1996.  Additionally,  the 
Bureau  noted  that  on  June  1, 1996  the 
Commission's  stay  applicable  to 
interstate  calls  made  to  and  from 
California  expires  and  that  the  Bureau 
sought  to  avoid  unnecessary  customer 
confusion  associated  with  interstate 
calls  that  do  not  contain  caller  ID 
information  beyond  this  date.  The 
Bureau  indicated  that  by  granting  this 
waiver  until  June  1. 1996  and  denying 
Sprint's  request  for  additional  time,  the 
major  soiuces  of  customer  confusion 
related  to  interstate  caller  ID  will  be 
eliminated  as  of  June  1, 1996. 

The  Bureau  conditioned  the  waiver 
on  the  requirement  that  Sprint  file  two 
reports  with  the  Bureau  indicating  the 
progress  of  steps  being  taken  to  ensure 
compliance.  Finally,  the  Bureau 
reiterated  that  it  would  not  tolerate 
repeated  compliance  delays  and  that,  if 
appropriate,  it  would  take  enforcement 
action. 

Ordering  Clauses 

It  is  ordered,  pursuant  to  Section  1.3 
of  the  Commission's  rules,  47  CFR  1.3, 
and  authority  delegated  in  Section  0.91 
of  the  Commission's  rules,  47  CFR  0.91, 
and  Section  0.291  of  the  Commission's 
rules.  47  CFR  0.291,  that  Sprint's 
request  for  a  waiver  of  Section 
64.1601(a)  and  Section  64.1603  of  the 
Commission's  rules  is  granted  in  part 
and  denied  in  part.  This  waiver  is 
effective  until  June  1, 1996.  and  is 


subject  to  the  conditions  specified 
herein. 

It  is  further  ordered  that  this  order  is 
effective  upon  release. 

List  of  Subjects  in  47  CFR  Part  64 

Calling  party  number  identification 
(caller  ID),  Communications  common 
carriers.  Privacy,  Telephone. 
Federal  Communications  Commission. 
Geraldine  Matiae, 
Chief,  Network  Services  Division,  Common 
Carrier  Bureau. 
[FR  Doc.  96-11383  Filed  5-7-96;  8:45  am] 

BHXMO  CODE  C712-ei-P 

47  CFR  Part  73 

[MM  Docket  No.  90-45:  RM-7121] 

Radio  Broadcasting  Sendees;  Madera 
and  Clevis,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  221B1  from  Madera  to  Clovis. 
California,  and  modifies  the  license  of 
KZFO  Broadcasting,  Inc.  for  Station 
KZFO(FM),  as  requested,  pursuant  to 
the  provisions  of  Section  1.420(i)  of  the 
Commission's  Rules.  See  55  FR  7509, 
published  March  2,  1990;  see  also  56  FR 
42966,  published  August  30, 1991.  The 
allotment  of  Channel  221B1  to  Clovis 
will  provide  a  first  local  FM  service  to 
the  community  without  depriving 
Madera  of  local  aural  transmission 
service.  Coordinates  used  for  Channel 
221B1  at  Clovis  are  36-55-50  and  119- 
38-38.  With  this  action,  the  proceeding 
is  terminated. 

EFFECTIVE  DATE:  May  8,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-45. 
adopted  April  11, 1996,  and  released 
April  29,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  857-3800,  located  at 
1919  M  Street,  NW..  Room  246.  or  2100 
M  Street,  NW..  Suite  140,  Washington, 
DC  20037. 

List  of  Subiects  in  47  CFR  Fart  73 

Radio  broadcasting. 


Part  73  of  Utle  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C  154,  as  amended. 

f73.202    [Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  221  Bl  at 
Madera,  and  adding  Clovis,  Channel 
221B1. 

Federal  Communications  Commission. 

Andrew  |.  RlMtdes, 

Acting  Chief  Allocations  Branch.  Policy  and 

Bules  Division,  Mass  Media  Bureau. 

|FR  Doc.  9&-n381  Filed  5-7-96;  8:45  am] 

MLUNG  coot  Sni-OI-F 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs . 
Administi  atiofl 

49  CFR  Parts  172. 173, 174,  and  176 

(Docket  No.  HM-168A;  Amdt  Noa.  172-143, 
173-244, 174-80, 176-37] 

RIN2137-AB60 

Hazardous  Materials  Transportation 
Regulatlens;  Compatibility  with 
Regulations  of  the  International  Atomic 
Energy  Agency 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule;  editorial  revisions 
and  response  to  a  petition  for 
reconsideration. 

SUMMARY:  On  September  28.  1995,  RSPA 
published  a  final  rule  which  amended 
the  Hazardous  Materials  Regulations 
pertaining  to  the  transportation  of 
radioactive  materials  to  harmonize  them 
with  those  of  the  International  Atomic 
Energy  Agency  (IAEA)  and,  thus,  most 
major  nuclear  nations  of  the  world. 
Several  substantive  changes  were  made 
to  provide  a  more  uniform  degree  of 
safety  for  various  types  of  shipments. 
These  changes  included  requiring 
offerors  and  carriers  to  maintain  written 
radiation  protection  programs,  reNising 
the  definition  of  and  packaging  for  low- 
specific  activity  radioactive  materials, 
and  requiring  use  of  the  International 
System  of  Units  for  the  measurement  of 
activity  in  a  package  of  radioactive 
material.  This  final  rule  makes  editorial 
and  technical  corrections  to  that  final 
rule  and  responds  to  a  petition  for 
reconsideration. 
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DATES:  The  effective  date  of  these 
amendments  is  June  3,  1996.  Immediate 
compliance  with  the  amendments  is 
authorized. 

The  effective  date  for  the  final  rule 
published  under  Docket  HM-169A  on 
September  28.  1995  (60  PR  50292) 
remains  April  1,  1996. 
FOR  FUfTTHER  MFOnMATION  CONTACT:  A. 
Wendell  Carriker.  OfTice  of  Hazardous 
Materials  Technology.  (202)  366-4545. 
or  John  A.  Gale.  Office  of  Hazardous 
Materials  Standards.  (202)  366-8553, 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW.  Washington,  DC 
20590. 

SUPPI.BBfTARY  MFOMIIATION: 

I.  Background 

On  September  28,  1995.  RSPA 
published  a  final  rule  under  Docket 
HM-169A  (60  FR  50292)  which 
amended  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  pertaining  to  the  transportation  of 
radioactive  materials  to  harmonize  them 
with  those  of  the  International  Atomic 
Energy  Agency's  (IAEA's)  Safety  Series 
No.  6,  "Regulations  for  the  Safe 
Transport  of  Radioactive  Material 
Revised  1985  and  Supplemented  1988 
and  1990"  (IAEA  SS6-85)  and,  thus, 
most  major  nuclear  nations  of  the  world. 
RSPA  has  received  correspondence 
identifying  errors  and  a  petition  for 
reconsideration  in  response  to  the  flnal 
rule.  This  document  incorporates 
editorial  and  technical  revisions  to  the 
Pinal  rule  based  on  the  merits  of  the 
correspondence  and  other  revisions  that 
RSPA  has  determined  are  necessary  to 
correct  or  clarify  the  final  rule. 

II.  Seclion-by-Section  Review 

Section  172  101   In  the  Hazardous 
Materials  Table,  RSPA  is  correcting  the 
shipping  name  for  low  specific  activity 
material  by  adding  the  suffix  "n.o.s.". 
For  the  shipping  name  for  surface 
contaminated  objects.  RSPA  is 
correcting  the  packaging  references. 

Section  172.203  In  the  final  rule. 
RSPA  inadvertently  removed  the 
provision  of  «j  172.203(d)(1)  which 
requires  the  addition  of  the  words 
"radioactive  material"  to  a  shipping 
description  that  does  not  contain  those 
vvord.s.  By  revising  paragraph  {d)(l) 
RSPA  is  reinstating  that  requirement. 

Section  172.310  Se«;tion  172.310  is 
revised  by  adding  the  word  "Each  "  to 
the  beginning  of  paragraph  (b). 

Section  172.403.  Section  172.403  is 
revised  to  correct  typographical  errors 
in  the  label  table  and  to  clarify  that  the 
allowance  to  identify  radionuclides  in 
terms  of  curies  only  applies  in  domestic 
transportation. 


Section  172.803.  In  §  172.803,  RSPA 
is  clarifying  that  a  person,  determining 
if  he  or  she  is  subject  to  the  radiation 
protection  program  based  on  the  total 
transport  index  (TI)  handled,  can 
exclude  the  TI  from  fissile  packages  that 
is  calculated  for  criticality  control 
purposes.  RSPA  received  a  petition  for 
reconsideration  on  §  172.803,  which 
stated  that  RSPA  should  not  limit  the 
category  of  people  who  are  permitted  to 
make  the  evaluation  described  in 
§  172.803(d)(l)(ii)  to  only  certified 
health  physicists  or  persons  who  are 
recommended  by  the  appropriate 
Nuclear  Regulatory  Commission  (NRC) 
or  state  official.  RSPA  requires  that  the 
evaluator  be  "a  person  experienced  with 
radiation  protection  programs  and 
transportation  reguiations  and 
programs."  Under  §  172.803(d)ll)(ii).  a 
person's  competency  to  make  the 
determination  described  in 
§  172.803(d)(l)(i)  may  be  evidenced  by 
his  or  her  status  as  a  certified  health 
physicist  or  by  a  letter  of 
recommendation  from  a  State  Radiation 
Official.  There  is  no  requirement  for 
evidence  of  the  evaluator's  competency. 
Therefore,  the  petition  for 
reconsideration  is  denied.  In  addition, 
in  §  172.803(d)(l)(ii),  RSPA  is  removing 
the  reference  to  the  NRC  because  the 
NRC  recently  advised  RSPA  that  it  will 
not  provide  letters  of  recommendation. 

Appendix  B  to  Part  1 72.  Appendix  B 
to  Part  172  was  added  in  the  final  rule 
to  specify  the  size  of  the  trefoil  symbol 
for  package  markings,  labels  and 
placards.  However,  several  persons 
advised  RSPA  that  the  new  trefoil  size 
makes  it  very  difficult  to  produce  the 
RADIOACTIVE  placard  and  label  in  the 
design  specified  in  the  HMR.  These 
persons  requested  that  labels  and 
placards  that  were  printed  to  the  old 
trefoil  specifications  continue  to  be 
allowed  for  an  unlimited  amount  of 
time.  Upon  further  review  of  the 
amendment  that  adopted  the  new  trefoil 
size  for  placards  and  labels,  RSPA 
believes  that  the  new  size  requirements 
impose  unnecessary  costs.  Therefore. 
R.SPA  is  revising  Appendix  B  to  Part 
172  to  require  that  the  inner  circle  of  the 
trefoil  symbol  on  a  radioactive  label 
have  a  radius  of  at  least  4  millimeters 
and  that  the  outer  circle  of  the  trefoil 
symbol  on  a  radioactive  placard  have  a 
radius  of  at  least  56.25  millimeters.  In 
addition.  RSPA  is  allowing  the 
continued  use  of  those  labels  and 
placards  that  were  printed  prior  to  April 
1,  1996.  in  accordance  with  the 
reguiations  in  effect  on  March  30.  1996. 

Section  173.411.  For  consistency  with 
other  sections  of  the  HMR.  RSPA  is 
removing  the  phrase  "greater  than  20% 
increase  "  from  §  173.411(b)(2)(ii)  and 


replacing  it  with  the  phrase  "significant 
increase".  This  change  will  make  the 
requirements  for  Type  2  and  3  Industrial 
Packages  consistent  with  the 
requirements  for  a  Type  A  package. 

Section  173.417.  In  §  173.417,  Table  3 
is  reprinted  in  the  correct  format,  and 
paragraph  (b)(2)  is  revised  to  reflect  the 
appropriate  restrictions  for  the 
Specification  6M  packaging,  based  upon 
assigned  criticality  transport  indices 
(TI).  Clarifications  are  being  made  to 
show  that  paragraph  (b)(2)(i)  applies  to 
materials  with  criticality  TI's  equal  to 
zero  and  that  paragrapli  (b)(2)(ii)  and 
footnote  7  apply  to  materials  with 
criticality  TI's  greater  than  zero. 

Section  173.422.  Section  173.422  is 
revised  to  correctly  note  that  persons 
who  ship  limited  quantities  of  Class  7 
materials  must  comply  with  the  training 
requirements  of  Part  172,  and  that 
limited  quantities  of  a  Class  7  material 
that  is  a  hazardous  substance  or  a 
hazardous  waste  must  comply  with  the 
shipping  paper  requirements  of  the 
HMR.  In  addition,  RSPA  is  providing  an 
exception  from  the  certification 
requirements  of  §  173.422(a)  for  limited 
quantities  of  Class  7  materials  that  are 
subject  to  the  shipping  paper 
requirements  of  the  HMR. 

Section  173.425.  Editorial  errors  in 
the  table  of  activity  limits  for  limited 
quantities  in  Table  7  are  corrected  and 
footnote  2,  regarding  luminous  paint,  is 
added  back  to  the  table. 

Section  172.426.  Section  173.426  is 
revised  to  correct  section  references. 

Section  173.427.  In  §  173.427, 
paragraph  (a)(3]  is  revised  by  adding  a 
reference  to  "§173.467"  to  make  it  clear 
that  fissile  packages  must  comply  with 
the  provisions  of  §  173.467.  In  addition, 
in  paragraph  (c)(1),  RSPA  is  removing 
the  phrase  "in  a  closed  transport 
vehicle"  from  the  requirements  for 
shipping  bulk  packages  of  low  specific 
activity  material  and  surface 
contaminated  objects.  In  addition,  RSPA 
is  adding  references  to  the  NRC- 
approved  packagings  to  make  it  clear 
that  these  are  authorized  packagings  for 
the  shipment  of  low  specific  activity 
material  and  surface  contaminated 
objects. 

Section  173.428.  Section  173.428  is 
revised  to  correct  section  references  and 
a  misspelled  word. 

Section  173.435.  Several  editorial 
corrections  are  made  to  the  Table  of  Ai 
and  Ai  values  in  §  173.435.  In  addition, 
the  entry  "MFP",  which  stands  for 
mixed  fission  products,  is  added  back  to 
the  table. 

Section  173.443.  Section  173.443  is 
revised  by  correcting  editorial  errors  in 
Table  11. 


Section  1 73.465.  Section  173.465  is 
revised  to  correct  a  misspelled  word  and 
to  correct  unit  conversions. 

Section  174.700.  Section  174.700  is 
revised  to  correct  a  section  reference 
and  by  correcting  the  limit  in  paragraph 
(b)  so  that  it  applies  to  each  rail  car  and 
not  to  the  entire  train. 

Section  176.700.  Section  176.700  is 
revised  to  correct  the  reference  to  the 
required  marking  requirements  for  low 
specific  activity  radioactive  material. 

III.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  The  original  regulatory 
evaluation  was  reexamined  but  was  not 
modified  because  changes  made  under 
this  rule  do  not  change  the  analysis  in 
that  evaluation. 


provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subiects 
after  November  16. 1990.  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption  (49  USC  5125(b)(2)).  That 
effective  date  may  not  be  earlier  than 
the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  has  determined  that  the  effective 
date  of  Federal  preemption  for  these 
requirements  is  August  2, 1996.  Thus 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Executive  Order  12778 

Any  interested  person  may  petition 
RSPA's  Administrator  for 
reconsideration  of  this  final  rule  within 
30  days  of  publication  of  this  rule  in  the 
Federal  Register,  in  accordance  with  the 
procedures  set  forth  at  49  CFR  106  35. 
Neither  the  filing  of  a  petition  for 
reconsideration  nor  any  other 
administrative  proceeding  is  required 
before  the  filing  of  a  suit  in  court  for 
review  of  this  rule. 


B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101-5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 
(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  final  rule  concerns  the  packaging 
and  classification  of  radioactive 
materials.  This  final  rule  preempts 
State,  local,  or  hidian  tribe  requirements 
in  accordance  with  the  standards  set 
forth  above.  The  Federal  statute 


D.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  applies  to  shippers  and 
carriers  of  radioactive  materials,  some  of 
whom  are  small  entities. 

E.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  1 72 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling.  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers,  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Uranium. 


49  CFR  Part  1 74 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  Parts  172.  173.  174  and  176  are 
amended  as  foUpws: 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECUL  PROVISX)MS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  MFORMATION.  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§172.101    [Amended] 

2.  In  §  172.101.  in  the  Hazardous 
Materials  Table,  the  following 
amendments  are  made: 

a.  For  the  entry"Radioactive  material, 
low  specific  activity  or  Radioactive 
material,  LSA,  n.o.s.",  in  column  (2).  the 
words  ",  n.o.s."  are  added  after 
"activity". 

b.  For  the  entry  "Radioactive  material, 
surface  contaminated  object  or 
Radioactive  material,  SCO",  in  column 
(7).  the  references  "421.  424.  426"  are 
removed,  in  Column  (8A).  the  reference 
"427"  is  revised  to  read  "421,  424,  426  " 
in  Column  (8C).  the  reference  "427"  is 
added. 

3.  In  §  172.203,  paragraphs  (d)(1)  and 
(d)(2)  are  revised  to  read  as  follows: 

§172.203    Additionai  description 

reciuirements. 

*        *        »        •        • 

(d)*  •  * 

(1)  The  words  "RADIOACTIVE 
MATERIAL  "  unless  these  words  are 
contained  in  the  proper  shipping  name. 

(2)  The  name  of  each  radionuclide  in 
the  Class  7  (radioactive)  material  that  is 
listed  in  §  173.435  of  this  sub<:hapter. 
For  mixtures  of  radionuclides,  the 
radionuclides  that  must  be  shown  must 
be  determined  in  accordance  with 

§  173.433(f)  of  this  subchapter. 
Abbreviations,  e.g..  '"^Mo".  are 
authorized. 


§172.310    (Amendedl 

3a.  In  §  172.310.  in  paragraph  (h),  the 
wording  "Packaging  must"  is  removed 
and  "Each  packaging  must"  is  added  in 
its  place. 
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S  172.403    [AntMHtod] 

4.  In  §  172.403.  the  following 
amendments  are  made: 

a.  In  paragraph  (a),  the  reference 

"§§  173.421  through  173.425"  is  revised 
to  read  •'§§  173.421  through  173.428". 

b.  In  the  table  in  paragraph  (c),  under 
the  column  heading  "Maximum 
radiation  level  at  any  point  on  the 
external  surface",  for  the  second  entry 
the  wording  "0.5  mSv/h  (50  mrem)"  is 
revised  to  read  "0.5  mSv/h  (50  mrem/ 
h)"  and.  for  the  third  entry  the  wording 
"0.05  mSv/h  (50  mrem)"  is  revised  to 
read  "0.5  mSv/h  (50  mrem/h)". 

c.  In  paragraph  (g](2),  in  the  second 
sentence,  the  word  "Alternatively,"  is 
removed  and  "Alternatively,  for 
domestic  transport,"  is  added  in  its 
place. 

1172.803    [Amended] 

5.  In  §  172.803.  the  following 
amendments  are  made: 

a.  In  the  introductory  text  of 
paragraph  (b)  the  word  "control"  is 
removed  {md  "controlled"  is  added  in 
its  place. 

b.  In  paragraph  (d)(l)(i),  the  words 
"200  TI"  are  removed  and  "200  TI,  not 
including  TI  calculated  for  criticality 
control  purposes."  is  added  in  its  place. 

c.  In  paragraph  (d)(l)(ii),  in  the  fast 
sentence,  the  words  "any  Regional 
Administrator  of  the  Nuclear  Regulatory 
Conunission  or  from"  are  removed. 


d.  In  paragraph  (e).  the  paragraph 
designation  (1)  is  added  following  the 
paragraph  heading. 

6.  In  Appendix  B  to  Part  172.  the 
introductory  text  preceding  the  symbol 
and  the  text  following  the  symbol  are 
revised  to  read  as  follows: 

Appendix  B  to  Part  172— Trtfbil 
Symbol 

1.  Except  as  provided  in  paragraph  2  of  this 
appendix,  the  trefoil  symbol  required  for 
RADIOACTIVE  labels  and  placards  and 
required  to  be  marked  on  certain  packages  of 
Class  7  materials  must  conform  to  the  design 
and  size  requirements  of  this  app>endix. 

2.  RADIOACTIVE  labels  and  placards  that 
were  printed  prior  to  April  1, 1996,  in 
conformance  with  the  requirements  of  this 
subchapter  in  effect  on  March  30, 1996.  may 
continue  to  be  used. 

•         •         *         •         * 

l=Radius  of  Circle — 

Minimum  dimensions 

4  mm  (0.16  inch)  for  markings  and  labels 

12.5  mm  (0.5  inch)  for  placards 
2=1  V2  Radii 
3=5  radii  for  markings  and  labels 

4*/^  radii  for  placards. 

PART  173— SHIPPERS-^SENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAQINQS 

7.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 


AuOmrity:  49  U.S.C.  5101-5127:  49  CFR 
1.53. 

f  173.403    [Amended] 

8.  In  S  173.403.  under  the  definition 
Low  Specific  Activity  (LSA)  material,  in 
paragraph  (2)(ii)  the  words  "essentially 
uniformly  distributed"  are  revised  to 
read  "distributed  throughout",  and,  in 
paragraph  (3)(i)  the  words  "essentially 
uniformly  distributed  throughout"  are 
revised  to  read  "distributed 
throughout". 

1173.410  (Amended] 

9.  In  §  173.410,  paragraph  (f)  is 
amended  by  removing  the  phrase  "(see 
§  178.608  of  this  subchapter)"  and  by 
revising  the  phrase  "(see  §§  173.24  and 
173.24a)"  to  read  "(see  §§  173.24, 
173.24a,  and  173.24b)". 

1173.411  [Amended] 

10.  In  §  173.411,  in  paragraph 
(b)(2)(ii).  the  words  "greater  than  20% 
increase"  are  revised  to  read 
"significant  increase". 

11.  In  §  173.417.  in  paragraph  (a)(7). 
Table  3  is  revised,  and  paragraph  (b)(2) 
is  revised  to  read  as  follows: 

§173.417    Authorized  fissile  meterials 


(a)* 
(7)* 


Table  3.— Allowable  Content  of  Uranium  Hexafluoride  (UFg)  "Heels"  In  a  Specification  7A  Cylinder 


Maximum  cylinder  diameter 

Cylinder  volume 

Maximum 
uranium-235 
enrichment 
(weight  per- 
cent) 

Maximum  "Heel"  weight  per  cylinder 

Centimeters 

Inches 

Uters 

Cubic  feet 

UF6 

Uranium-235 

Kg 

b 

kg 

lb 

12.7 
20.3 
30.5 
76.0 
122.0 
122.0 

5 
8 
12 
30 
48 
48 

8.8 

39.0 

68.0 

725.0 

3,084.0 

4.041.0 

0.311 
1.359 
2.410 
25.64 

'108.9 

2142.7 

100.0 
12.5 
5.0 
5.0 
4.5 
4.5 

0.045 
0.227 
0.454 

11.3 

22.7 

22.7 

0.1 

0.5 

1.0 

25.0 

50.0 

50.0 

0.031 
0.019 
0.015 
0.383 
0.690 
0.690 

0.07 
0.04 
0.03 
0.84 
1.52 
1.52 

MO  ton. 
2  14  ton. 


(2)  DOT  Specification  6M  (§  178.354 
of  this  subchapter),  metal  packaging. 
These  packages  must  contain  only  solid 
Class  7  (radioactive)  materials  that  will 
not  decompose  at  temperatures  up  to 
121  "C  (250  "F).  Radioactive  decay  heat 
output  may  not  exceed  10  watts.  Class 
7  (radioactive)  materials  in  other  than 
special  form  must  be  packaged  in  one  or 
more  tightly  sealed  metal  dkns  or 
polyethylene  bottles  within  a  EXDT 
Specification  2R  (§  178.360  of  this 
subchapter)  conteiinment  vessel. 

(i)  For  fissile  material  with  a 
criticality  TI  equal  to  0.0.  packages  are 


limited  to  the  following  amounts  of 
fissile  Class  7  (radioactive)  materials: 
1.6  kilograms  of  uranium-235;  0.9 
kilograms  of  plutonium  (except  that  due 
to  the  10- watt  thermal  decay  heat 
limitation,  the  limit  for  plutonium-238 
is  0.02  kilograms);  and  0.5  kilograms  of 
uraniiun-233.  The  maximiun  ratio  of 
hydrogen  to  fissile  material  may  not 
exceed  three,  including  all  of  the 
sources  of  hydrogen  within  the  DOT 
Specification  2R  contaiiunent  vessel. 

(ii)  Maximum  quantities  of  fissile 
material  and  other  restrictions  for 
materials  with  a  criticality  TI  of  greater 
than  0.0  are  given  in  Table  5.  The 


minimum  transport  index  to  be  assigned 
per  package  and.  for  fissile  material, 
controlled  shipments,  the  allowable 
number  of  similar  packages  per 
conveyance  and  per  transport  vehicle 
are  shown  in  Table  5.  Where  a 
maximum  ratio  of  hydrogen  to  fissile 
material  is  specified  in  Table  5.  only  the 
hydrogen  interapersed  with  the  fissile 
material  must  be  considered.  For  a 
uranium-233  shipment,  the  maximum 
inside  diameter  of  the  inner 
containment  vessel  may  not  exceed  12.1 
centimeters  (4.75  inches).  Where 
necessary,  a  tight-fitting  steel  insert 
must  be  used  to  reduce  a  larger  diameter 


inner  containment  vessel  specified  in 
§  178.354  of  this  subchapter  lo  the  12.1 


centimeter  (4.75  inch)  limit.  Table  5  is 
as  follows: 


Table  5.— Authorized  Contents  for  Specification  6M  Packages' 




Uranium-233* 

Uranium-235'''^ 

Plutonium's* 

Minimum 

transport 

irxjex 

iwlaxinmjm 
no.  pkgs. 

trarts- 

portedas 

atissaie 

Metal  or 
aHoy 

Compounds 

Metal  or 
alloy 

Compounds 

Metal  or 
alloy 

Compounds 

hVX=08 

H/X-0 

H/X<=3 

H/X=0 

H/X=0 

H/X<=3 

H/X=0 

H/X=0 

H/X<-3 

matenal 

oontrol 

shipment 

0.5 

3.6 

84.2 

•5.2 

0.5 
4.4 
5.2 
6.8 

6.5 
2.9 
3.5 
4.5 

1.6 

7.2 

8.7 

11.2 

13.5 

1.6 
7.6 
9.6 
13.9 
16.0 
26.0 
32.0 

1.6 

5.3 

6.4 

8.3 

10.1 

16.1 

19.5 

30.9 
3.1 
3.4 
A2 
4.5 

»0.9 
4.1 
4.5 

•0.9 
3.4 
4.1 
4.5 

0 
0.1 
0.2 
0.5 
1.0 
5.0 
10.0 

N/A 

1.250 

625 

250 

125 

25 

12 

^  Quantity  in  kilograms. 

^^  Minimum  percentage  of  plutonium-240  is  5  weight  percent. 

34.5  kilogram  limitation  of  pkitonium  due  to  watt  decay  heat  limitation.  .  ^      . ..  ^ ^ 

*Fof  a  mixture  of  uranium-235  and  plutonium  an  equal  amount  of  uranium-235  may  be  substituted  for  any  portion  of  the  plutomum  authonzea 
*  Maximum  inside  diameter  of  specification  2R  containment  vessel  not  to  exceed  12.1  centimeters  (4.75  inches)  (see  paragraph  {b)(2)(i)  o«  the 
sQction) 
•Grariulated  or  powdered  metal  with  any  particle  less  than  6.4  millimeters  (0.25  inch)  in  the  smallest  dimension  is  not  authorized. 

7  Except  for  material  with  a  criticality  TI  of  0.0,  the  maximum  permitted  uraniun)-235  ennchment  is  93.5  percent. 

8  H/X  is  the  ratio  of  hydrogen  to  fissile  atoms  in  the  inner  containment. 

9  For  Pu-238,  the  limit  is  0.02  kg  because  of  the  10  watt  thermal  decay  heat  limitation. 


12.  In  §  173.422,  paragraph  (b)(3)  is 
added  to  read  as  follows: 

§  1 73.422  Additional  requirements  for 
excepted  pacloges  containing  Class  7 
(radioactive)  materials. 

***** 

(b)  *  *  * 

(3)  The  training  requirements  of 
subpart  H  of  part  172  of  this  subchapter 
and,  for  materials  that  meet  the 
definition  of  a  hazardous  substance  or  a 
hazardous  waste,  the  shipping  paper 


requirements  of  subpart  C  of  Part  172  of 
this  subchapter. 

§173.422    [Amended] 

13.  In  addition,  in  §  173.422,  the 
following  amendments  are  made: 

a.  In  paragraph  (a),  in  the  first 
sentence,  the  words  "Excepted 
packages"  are  revised  to  read  "Except 
for  materials  subject  to  the  shipping 
paper  requirements  of  subpart  C  of  Part 
172  of  this  subchapter,  excepted 
packages". 


b.  In  paragraph  (a)(4).  the  words 
"empty  packaging"  are  revised  to  read 
"empty  package". 

c.  In  paragraph  (b)(1),  the  word  "and" 
following  the  semicolon  is  removed, 
and  in  paragraph  (b)(2)  the  period  is 
removed  and  ",  and"  is  added  in  its 
place. 

14.  In  §  173.425,  Table  7  is  revised  to 
read  as  follows: 

§173.425    Table  of  acthrity  limtts— 
excepted  quantities  and  articles. 


TABLE  7.— ACTIVITY  LIMITS  FOR  LIMITED  QUANTITIES.  INSTRUMENTS,  AND  ARTICLES 


Nature  of  contents 


Solids: 

Special  form  

Normal  form  

Lk)uids: 

Tritlated  water: 

<0.0037  TBq/liter  (0.1  Ci/L)  

0.0037  TBq  to  0.037  TBq/L  (0.1  Ci  to  1 .0  Ci/L) 

>0.037  TBq/L  (1.0  Ci/L)  

Other  Liquids 

Gases: 

Tritium'  

Special  form  

Other  form  


Instruments  and  articles 


Limits  for  each 
instrument  or  ar- 
ticle' 


10-^A, 
10 -■^Aj 


10  ^A2 

2x  10    2Aj 
10    M, 
10    'A2 


Package  limits  ^ 


A, 
A2 


Materials  package 
limits' 


10  'A. 

2  X  10  '^2 
10  ^'A, 
10  ^Aj 


10  'A, 
10  ^A: 


37  TBq  (1,000  Ci) 
3.7  TBq  (100  Ci) 
0.037  TBq(1  OCi) 

10  «A; 


2  x 

10 
10 


10 

'A, 
'A, 


^Aj 


'For  mixtures  of  radionuclides  see  §  173.433(d).  .,■ 

2  These  values  also  apply  to  tritium  in  activated  luminous  paint  and  tritium  adsorbed  on  solid  earners. 
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§173.426    [Amended] 

15.  In  §  173.426,  paragraph  (c).  the 
reference  "§  173.421  (b),  (c),  and  (d)"  is 
revised  to  read  "§  173.421(a)  (2).  (3)  and 
(4)". 

16.  In  §  173.427,  paragraphs  (b)(4)  and 
(b)(.'j)  are  added  to  read  as  follows: 

§173.427    Transport  requirenrients  for  low 
specific  activity  (LSA)  Class  7  (ratfloactive) 
materials  and  surface  contaminated  ob)acts 
(SCO). 

*         •         •         *         * 

(b)*   *   * 

(4)  For  domestic  transportation  only, 
in  a  packaging  that  complies  with  the 
provisions  of  10  CFR  71.52.  and  is 
transported  in  exclusive  use;  or 


(5)  Any  Type  B.  B(U)  or  B(M) 
packaging  authorized  pursuant  to 
§173.416. 


§173.427    [Amended] 

17.  In  addition,  in  §  173.427,  the 
following  amendments  are  made: 

a.  In  paragraph  (a)(3).  the  reference 
"§  173.451"  is  reviseid  to  read 
"§§173.451  and  173.467". 

b.  In  paragraph  (b)(2)  the  word  "or" 
at  the  end  of  the  paragraph  is  removed 
and  in  paragraph  (b)(3)(ii)  the  period  at 
the  end  of  the  paragraph  is  removed  and 
a  semicolon  is  added  in  its  place. 

c.  In  paragraph  (c)(1),  the  phrase  ", 
transported  in  a  closed  transport 
vehicle"  is  removed. 


d.  In  paragraph  (f),  in  Table  8.  for  the 
third  entry,  in  column  1.  the  words 
"LSA-IIIl"  is  revised  to  read  "LSA-III". 

§173.428    [Amended] 

18.  In  §  173.428.  in  the  introductory 
text,  the  word  "expected"  is  revised  to 
read  "excepted"  and.  in  paragraph  (a), 
the  reference  "§  173.421  (b),  (c),  and  (e)" 
is  revised  to  read  "§  173.421(a)  (2).  (3), 
and  (5)". 

19.  In  §  173.435,  in  the  Table  of  A' 
and  A^  values  for  radionuclides,  the 
following  entries  are  revised  to  read  as 
follows: 

§  1 73.435    Table  of  A  >  and  A'  values  for 
radionucHdes. 


UMI 


Element  and  atomic 
number 

A,  (TBq) 

A,  (Ci) 

Aj(IUq) 

A,  (Ci) 

Specific  activity 

Symbol  of  radionucJide 

(TB<Vg) 

(Ci/g) 

• 
Aa-110m 

« 

• 
• 

0.4 

2 

20 

04 

1 

4 

200 

0.7 
20 

1 

08 

10 

3 

Unlimited 

10 
02 

10.8 

54.1 

541 

10.8 

27 

108 

5400 

18.9 
541 

27.0 

21.6 

270 

81.1 

Unlimited 

270 

041 

• 

0.4 

e 

2x10* 

* 

20 

• 

0.4 

• 

0.5 

• 

4xl0-« 

• 

2.1x10-2 

• 

0.7 
2 

e 

0.5 

• 

0.8 

• 

8x10-' 

* 

3x10* 

* 

Unlimited 

• 

0.9 

• 

4x10-1 

• 

• 

10.8 

• 

5.4.1x10-' 

• 

541 

• 

10.8 

• 

13.5 

• 

1.08x10-2 

• 

5.4x100-' 

* 

18.9 
54.1 

• 

13.5 

• 

21.6 

• 

21.6x10-' 

• 

8.11x10-5 

• 

Unlimited 

• 

24.3 

• 

0.108 

• 

1.8x102 

3.6x10' 

1.3 

4.0x10* 

3.1x10^ 

3.0 

6.1x10* 
1.8x10' 

3.5x10* 

1.8x10' 

1.2 

1.9x10-' 
3.7x105 
5.7x105 

• 

4.7x10' 

• 

Am-?42m 

• 

• 

1.0x10' 

• 
Ar-39 

• 

• 
• 
• 

• 

• 

3.4x10' 

Br-a2 

• 

• 

1.1x10* 

* 
C-11 

• 
Cartx)ri(6)  

• 

8.4x1 0« 

* 

Cm-244 

• 

• 

8.1x10* 

* 
Es-253 

• 
E  insteinium  (99)' 

• 

• 

* 
Eu-150 

• 

• 

e 

1.6x10* 

Eu-155                    

4.9x1 0^ 

* 

F-18  

Fe-59 

Fluorine(9)  

• 

• 
• 

* 

9.5x1 0^ 

• 

5.0x10* 

• 
Fm-257 

• 

• 

• 

• 

Gd-148                   

• 

• 

• 

3.2x10' 

Pd-107 

• 

• 

• 

5.1x10* 

• 

Pt-197m 

* 

• 

• 

1.0x10' 

• 
Rn-222 

• 

Radon(86) 

• 

* 

1.5x105 

• 

• 

§173.443    [Amended] 

20.  In  §  173.443,  in  paragraph  (a)(2). 
Table  11  is  amended  for  the  first  entry, 
in  column  2  by  removing  "0.41"  and 
adding  "0.4"  and.  in  column  3  by 
removing  the  number  "Q-s"  and  adding 
"10-5". 

§173.465    [Amertded] 

21.  In  §  173.465.  paragraph  (a),  the 
word  "compression"is  removed  and 
"stacking"  is  added  in  its  place  and,  in 
paragraph  (e)(1),  the  wording  "(1.3 
inches)"is  removed  and  "(1.25  inches)" 
is  added  in  its  place. 


PART  174— CARRIAGE  BY  RAIL 

22.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§  174.700    [Amended] 


23.  In  §  174.700,  in  paragraph  (b),  the 
word  "rail"  is  removed  and  "rail  car"  is 
added  in  its  place. 

PART  176— CARRIAGE  BY  VESSEL 

24.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§176.704    [Amended] 

25.  In  §  176.704,  in  paragraph  (c),  the 
wording  "LSA-I"  is  removed  and  "LSA' 
is  added  in  its  place. 

Issued  in  Washington,  DC  on  April  23, 
1996,  under  authority  delegated  in  49  CFR 
part  1. 

Rose  A.  McMurray, 
Acting  Deputy  Administrator 
[FR  Doc.  96-11297  Filed  5-7-96;  8:45  am] 
BIUJNQOOOC  4aiO-«»-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  911  and  944 

[Docket  No.  FVM-011-2PR] 

Limes  Grown  in  Florida  and  Imported 
Limes;  Change  in  Regulatory  Period 

agency:  Agricultural  Marlieting  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites 
comments  on  proposed  changes  to  the 
regulatory  period  currently  pres<;ribed 
under  the  lime  mariteting  order  and  the 
lime  import  regulations.  The  marketing 
order  regulates  the  handling  of  limes 
grown  in  Florida  and  is  administered 
locally  by  the  Florida  Lime 
Administrative  Committee  (committee). 
This  rule  would  modify  language  in 
both  the  domestic  and  import 
regulations  to  change  the  regulatory 
period  to  January  1  through  May  31, 
from  its  current  continuous,  year  round, 
implementation.  This  proposed  rule  is 
in  response  to  changes  in  the  market, 
rising  costs  of  production  and  the  cost 
of  replanting  in  the  aftermath  of 
Hurricane  Andrew.  By  reducing  the 
regulatory  period  and  its  associated 
costs,  this  rule  should  decrease  industry 
expenses.  The  changes  in  import 
requirements  are  necessary  under 
section  8e  of  the  Agricultural  Marketing 
Agreemenl  Act  of  1937. 

DATES:  Comments  niust  be  received  by 
June  7.  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-64.S6, 
FAX  Number  (202)  720-5698.  All 
comments  should  reference  the  do(,ket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA.  P.O.  Box 
2276,  Winter  Haven.  Florida  33883; 
telephone:  (941)  299-4770;  or  Brilthany 
Beadle,  Marketing  Order  Administration 
Branch.  F&V,  AMS.  USDA.  room  2522- 
S,  P.O.  Box  96456,  Washington.  DC 
20090-6456:  telephone:  (202)  720-3923. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
911  (7  CFR  part  911),  as  amended, 
regulating  the  handling  of  limes, 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule  is  also  issued 
under  section  8e  of  the  Act,  which 
provides  that  whenever  certain 
specified  commodities,  including  limes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 
This  proposal  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruhng. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  proposed  rule  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  txjth  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  10  handlers 
subject  to  regulation  under  the  order 
and  about  30  producers  of  Florida  limes. 
There  are  approximately  35  importers  of 
limes.  Small  agricultural  service  firms, 
which  include  lime  handlers  and 
importers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handlers,  producers,  and  importers  may 
be  classified  as  small  entities. 

This  proposed  rule  invites  comments 
on  a  change  to  the  regulatory  period 
currently  prescribed  under  the  Florida 
lime  marketing  order.  This  rule  would 
modify  language  in  the  order's  rules  and 
regulations  to  change  the  regulatory 
period  from  its  current  continuous,  year 
round,  implementation  to  January  1 
through  May  31.  This  change  was 
recommended  by  the  committee  on  a 
vote  of  6  supporting  and  4  against. 

Section  911.48  of  the  lime  marketing 
order  provides  authority  to  issue 
regulations  establishing  specific  pack. 


container,  grade  and  size  requirements. 
These  requirements  are  specified  under 
§§911.311,  911.329  and  911.344. 
Section  911.51  requires  inspection  and 
certification  that  these  requirements  are 
met.  Currently,  there  is  no  regulatory 
period  stated  in  the  order,  and  the 
regulations  are  applied  on  a  continuous 
year-round  basis. 

There  is  general  agreement  in  the 
industry  for  the  need  to  reduce  costs 
and  increase  grower  returns  under  the 
current  market  conditions.  The 
committee  made  this  recommendation 
to  decrease  industry  expenses  by 
reducing  the  regulatory  f>eriod  and  its 
associated  costs.  Prior  to  Hurricane 
Andrew,  there  were  approximately 
6,500  producing  acres  of  limes  in  the 
production  area.  Currently,  there  are 
approximately  1,500  acres  of  producing 
lime  trees  in  the  production  area. 
Growers  are  expending  approximately 
$2,500  per  acre  to  plant  new  groves  and 
replant  lost  ones.  They  are  also 
spending  approximately  $1,500  per  acre 
per  year  to  maintaining  new  groves  of 
young  trees  which  will  not  produce  fruit 
for  several  years,  thus,  giving  no  return 
for  investment.  During  the  1991-1992 
season  prior  to  Hurricane  Andrew, 
assessments  were  collected  on  1,682,677 
bushels.  In  the  1993-1994  and  the 
1994-1995  seasons  after  the  storm, 
assessments  were  collected  on  228,455 
bushels  and  283,977  bushels 
respectively.  Lost  income  from  reduced 
volume  and  the  costs  of  replanting  and 
maintaining  groves,  with  no  immediate 
monetary  return,  has  caused  the 
industry  to  seek  cost  saving  measures. 

Historically,  the  June  1  through 
December  31  time  period  is  a  time  when 
fruit  is  plentiful,  prices  are  low,  and  the 
overall  quality  of  the  crop  is  good  for 
both  domestic  and  imported  supplies. 
The  committee  maintains  that  under 
these  abundant  and  good  quality  fruit 
conditions,  competition  and  market 
demand  will  keep  quality  standards 
high.  Conversely,  during  the  time 
period,  January  1  through  May  31,  past 
,   seasons  have  shown  that  for  both 
domestic  and  imported  fruit,  skins  are 
thicker,  the  juice  content  is  lower  and 
supplies  of  fruit  are  limited.  Because  the 
temptation  to  ship  poor  quality  is 
greater  under  these  high  demand  and 
low  supply  conditions,  the  committee 
believes  regulations  are  necessary  to 
prevent  poor  quality  fruit  from  entering 
and  damaging  the  lime  market. 
Therefore,  the  committee  believes  that 
for  the  period  June  1  through  December 
31,  pack,  container,  grade  and  size 
regulations  can  be  ended.  Competition 
under  good  quality  and  high  supply 
conditions  should  protect  the  consumer 
from  poor  quality  fruit  entering  the 


market  during  the  proposed  deregulated 
period.  The  application  of  regulations 
from  January  1  through  May  31,  will 
insure  uniform  quality  throughout  the 
year. 

Growers,  handlers  and  importers 
should  benefit  from  the  reduced  costs  of 
no  regulations,  such  as  no  inspection 
fees  during  the  deregulated  period. 
Committee  expenses  should  also  be 
reduced  by  requiring  fewer  meetings 
and  less  compliance  monitoring. 
Reporting  requirements  are  not  affected 
by  this  change  and  will  continue  to  be 
collected  year-round. 

One  alternative  to  the  proposed  rule 
was  to  leave  the  regulations  in  place 
year-round.  This  alternative  was 
rejected  by  the  committee  because  the 
need  to  take  some  action  was 
considered  necessary  under  the  current 
market  conditions.  It  was  argued  that 
when  these  regulations  were  put  in 
place,  the  quality  of  both  the  domestic 
and  imported  lime  supply  varied 
greatly.  Over  the  years,  improved 
agricultural  practices  have  produced  a 
consistent  high  quality  lime  supply. 
This  is  particularly  true  during  the  June 
through  December  time  period.  The 
majority  of  committee  members  believe 
that  the  regulations  are  unnecessary 
when  there  is  such  a  large  supply  of 
high  quality  fruit. 

Another  alternative  raised  was  to 
.  terminate  the  marketing  order.  Although 
seriously  considered,  committee 
members  rejected  the  idea  under 
arguments  that  during  the  January 
through  May  time  period  when  supplies 
are  reduced  and  juice  content  of  all 
limes  is  lower,  poor  quality  fruit  could 
enter  the  market.  Consumer 
dissatisfaction  with  poor  quality  limes 
could  lead  to  product  rejection  and 
substitution  with  lemons,  causing  a  lost 
market  share.  This  proposed  rule 
represents  a  compromise  of  the  two 
alternatives  presented.  The  committee 
believes  that  this  change  will  provide 
the  consumer  with  quality  fruit 
throughout  the  year,  while  reducing 
industry  costs. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  would  change  the 
regulatory  period  under  the  domestic 
handling  regulations,  a  corresponding 
change  to  the  import  regulations  must 
also  be  considered. 

Minimum  grade  and  size 
requirements  for  limes  imported  into 
the  United  States  are  currently  in  effect 
under  §  944.209  (7  CFR  944.209).  This 


proposed  rule  would  modify  language 
in  the  import  regulations  to  change  the 
regulatory  period  from  its  current 
continuous,  year  round,  implementation 
to  January  1  through  May  31.  This  rule 
would  result  in  relaxed  import 
requirements  because  the  lime  import 
regulations  would  not  be  in  effect 
during  the  months  of  June  through 
December.  This  could  result  in  reduced 
costs  to  importers. 

Mexico  is  the  largest  importer  of  limes 
into  the  United  States.  During  the  1994- 
95  season,  Mexico  imported  6,075,68.S 
bushels  into  the  United  States,  while  all 
other  import  sources  shipped  a 
combined  total  of  201,053  bushels 
during  the  same  time  period.  The 
majority  of  Mexican  imports  enter  the 
United  States  between  June  1  and 
December  31,  the  proposed  deregulated 
period  covered  in  this  rule. 

In  accordance  with  serrtion  8e  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule,  as  it 
pertains  to  limes  imported  into  the 
United  States. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subiecis 

7CFEPart9n 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefriiit,  Grapes,  Imports.  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  911  and  944  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  911  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  911— LIMES  GROWN  IN 
FLORIDA 

§911.311    (Amended] 

2.  In  §911.311,  paragraph  (a). 
introductory  text,  is  amended  by 
removing  the  words  "No  handler"  and 
adding  in  its  place  the  words  "From 
January  1  through  May  31  of  each 
season,  no  handler". 
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1911.329    [AiMnded] 

3.  In  §  911.329.  paragraph  (a)  is 
amended  by  removing  the  words  "No 
handler"  and  adding  in  its  place  the 
words  "From  January  1  through  May  31 
of  each  season,  no  handler **. 

1911.344    [AmMKlMf] 

4.  In  §  911.344.  paragraph  (a),  is 
introductory  text,  is  amended  by 
removing  the  words  "No  handler"  and 
adding  in  its  place  the  words  "From 
January  1  through  May  31  of  each 
season,  no  handler" 

PAFTT  944-FRUITS,  IMPORT 
REGULATIONS 

5.  In  §  944.209.  paragraph  (a)  is 
revised  to  read  as  follows: 

§944.209    Ume  Import  Regulation  10. 

(a)  Applicability  to  imports.  Pursuant 
to  section  8e  of  the  act  and  Fart  944- 
Fruits;  Import  Regulations,  the 
importation  into  the  United  States  from 
January  1  through  May  31  of  any  limes 
is  prohibited  unless  such  limes  meet  the 
minimum  grade  and  size  requirements 
specified  in  §911.344  Florida  Lime 
Regulation  43. 

Dated:  May  2.  1996. 
RotwrtC  Keeney. 

Director.  Fruit  and  Vegetable  Divisiort 
IFR  Doc.  96-11460  Filed  S-7-96:  8:45  ami 
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7  CFR  Parts  924  and  944 
[Docliat  No.  FV9&-e24-1  PR] 

Fresh  Prunes  Grown  in  Washington 
and  Oregon:  Proposed  Handling 
Requirement  Revision;  Fruits;  Import 
Regulations:  Proposed  Fresh  Prune 
Import  Requirements 

AQENCY:  Agricultural  Marketing  Service, 

USDA 

ACnOM:  Proposed  rule. 


UMI 


SUMMARY:  This  proposed  rule  would 
change  the  effective  period  of  the 
handling  regulations  in  effect  for 
shipments  of  fresh  prunes  grown  in 
specified  counties  of  Washington  and  in 
Umatilla  County.  Oregon  under 
Marketing  Order  No.  924  to  coincide 
with  the  domestic  shipping  season.  This 
proposed  rule  would  also  establish 
grade,  size,  and  quality  requirements  for 
pnme  variety  plums  (fresh  prunes) 
imported  into  the  United  .States  The 
proposed  import  requirements  would  be 
issued  pursuant  to  the  authority  in 
section  8e  of  the  amended  Agricultural 
Marketing  Agreement  Act  of  1937. 
DATES:  Comments  must  be  received  by 
June  7.  1996. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
should  be  sent  in  triphcate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
Al^S.  USDA,  room  2525-S,  PO  Box 
96456,  Washington,  DC  20090-6456  or 
by  FAX  at  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  RegMer  and 
will  be  available  for  public  inspection  in 
the  office  of  the  Docket  Qerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  AMS,  USDA, 
PO  Box  96456,  room  2526-S. 
Washington.  DC  20090-6456;  telephone: 
(202)  72(h-5127;  or  Teresa  Hutchinson. 
Northwest  Marketing  Field  Office.  AMS. 
USDA.  1220  SW  Third  Avenue,  room 
369.  Portland,  Oregon  97204;  telephone: 
(503)  326-2725. 

SUPPI.EMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  924  (7  CFR  part  924),  as 
amended,  regulating  the  handling  of 
fresh  pnmes  grown  in  specified 
counties  of  Washington  and  in  Umatilla 
County.  Oregon,  hereinafter  referred  to 
as  the  order.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  proposed  rule  is  also  issued 
under  section  Be  of  the  Act.  which 
provides  that  whenever  certain 
specified  commodities,  including  plums 
or  fresh  prunes,  are  regulated  under  a 
Federal  marketing  order,  imports  of 
these  commodities  into  the  United 
States  are  prohibited  unless  they  meet 
the  same  or  comparable  grade,  size, 
quality,  or  maturity  requirements  as 
those  in  effect  for  the  domestically 
produced  commodities.  The  Secretary 
has  determined  that  the  minimum 
grade,  quality,  and  size  requirements  for 
fresh  prunes  imported  into  the  United 
.States  should  be  the  same  as  those 
established  for  fresh  prunes  grown  in 
Washington  and  Umatilla  County, 
Oregon,  under  Marketing  Order  No.  924. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court  Under 
section  608c(lS)(A)  of  the  Act.  any 
handler  subject  taan  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
imder  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Repilatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  proposed  rule  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
.  that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  imder  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  5  handlers 
subject  to  regulation  under  the  order 
and  about  350  producers  of  Washington- 
Oregon  fresh  prunes.  There  are  no 
known  importers  of  fresh  prunes.  Small 
agricultural  service  firms,  which 
include  fresh  prune  handlers  and 
importers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

Most  of  the  prune  variety  pliuns  (fresh 
prunes)  grown  in  the  United  States  are 
produced  in  certain  counties  in 
Washington  and  in  Umatilla  County. 
Oregon.  Such  fresh  prunes  are  regulated 
under  the  order  which  establishes 


minimum  grade,  size,  and  quality 
requirements  for  fresh  prunes.  There  is- 
no  other  Federal  marketing  order 
regulating  plums  or  fresh  prunes.  The 
Washington  and  Oregon  fresh  prune 
industry  ships  throughout  the  United 
States.  Between  1990  and  1994, 
shipments  of  fresh  prunes  from 
Washington  and  Oregon  ranged  from  8.4 
to  22.6  million  pounds. 

The  grade,  size,  and  quality  of  fresh 
prunes  grown  in  Washington  and 
Oregon  are  regulated  under  the  order. 
These  handling  requirements  do  not 
change  substantially  from  season  to 
season,  and  they  have  been  issued  on  a 
continuing  basis  subject  to  amendment, 
modification,  or  suspension  as  may  be 
determined  by  the  Secretary.  Currently, 
the  handling  regulations  under  the  order 
are  effective  throughout  the  entire  year. 
This  proposed  rule  would  change  the 
effective  dates  of  the  handling 
regulations  to  July  15  through 
September  30  each  year,  so  that  the 
regulatory  period  more  closely 
coincides  with  the  marketing  season  for 
fresh  prunes  grown  in  Washington  and 
Oregon.  This  proposed  period  includes 
additional  time  after  the  last  day  of 
harvest  when  some  lots  of  fruit  may  be 
kept  in  cold  storage  prior  to  shipment. 
Fresh  prunes  onered'for  importation 
into  the  United  States  would  be 
regulated  based  on  the  requirements 
under  the  order  and  during  the  same 
period  of  time  when  Washington  and 
Oregon  fresh  prunes  are  regulated. 
However,  fresh  prunes  are  not,  at  this 
time,  being  imported  into  the  United 
States. 

This  rule  proposes  that,  from  July  15 
through  September  30  each  year,  fresh 
prunes  imported  into  the  United  States 
be  required  to  meet  the  same  minimum 
grade,  size,  and  quality  requirements  as 
those  for  fiesh  prunes  under  the  order. 
This  proposed  rule  would  add  a  new 
§  944.700  under  7  CFR  part  944— Fruits; 
Import  Regulations  to  require  that  fresh 
prunes  imported  into  the  United  States, 
except  for  the  Brooks  and  President 
varieties,  meet  modified  requirements  of 
the  U.S.  No.  1  grade  as  set  forth  in  the 
United  States  Standards  for  Grades  of 
Fresh  Plums  and  Prunes  (7  CFR  51.1520 
through  51.1538),  and  a  minimum  size 
requirement  of  VA  inches  in  diameter. 
The  modifications  to  the  U.S.  No.  1 
standard  would  be  as  follows:  (1)  At 
least  two-thirds  of  the  surface  must  be 
purplish  in  color;  and  (2)  there  cannot 
be  more  than  15  percent  total  defects  in 
any  lot.  These  defects,  by  count,  cannot 
exceed  the  following  tolerances:  (a)  A 
maximum  of  10  percent  of  the  defects 
may  not  meet  color  requirements;  (b)  a 
maximum  of  10  percent  of  the  defects 
may  not  meet  the  minimum  diameter 


requirements;  and  (c)  a  maximum  of  10 
percent  of  the  defects  may  be  in  the 
remaining  grade  requirements 
(misshapen  and  dirty  fresh  pnmes). 
However,  not  more  than  5  percent  of  the 
remaining  grade  requirements  may 
constitute  serious  damage,  including  a 
maximum  of  1  percent  for  decay. 
This  proposed  rule  would  also 
establish  the  period  of  time  for  the 
regulation  of  imported  fresh  prunes. 
From  July  15  through  September  30  of 
each  year,  fresh  prunes  imported  into 
the  United  States  would  be  subject  to 
the  minimum  grade,  size  and  quality 
requirements  effective  under  the  order. 
This  is  the  same  period  that  such 
requirements  are  proposed  to  be  in 
effect  for  fresh  prunes  under  the  order. 
Imports  arriving  before  the  domestic 
commodity's  shipping  season  begins  or 
after  the  domestic  commodity's 
shipping  season  ends  would  not  be 
subject  to  the  proposed  import 
requirements. 

Importers  would  be  responsible  for 
arranging  for  the  required  inspection 
and  certification  prior  to  importation. 
Importation  is  defined  to  mean  release 
from  custody  of  the  United  States 
Customs  Service.  Such  inspection 
services  are  available  on  a  fee-for- 
service  basis.  This  action  could 
therefore  result  in  increased  costs 
associated  with  importing  fresh  prunes. 
The  additional  costs  should  be  offset, 
however,  by  the  benefits  accrued  by 
ensuring  that  only  acceptable  quality 
fruit  is  present  in  the  U.S.  marketplace. 
Such  quaUty  assurance  promotes  buyer 
satisfaction  and  increased  sales. 

This  proposed  rule  would  also 
authorize  limited  quantity  exemptions 
from  the  import  requirements  specified 
herein.  Individual  shipments  of  Stanley 
and  Merton  variety  fresh  prunes  of  less 
than  500  pounds,  and  individual 
shipments  of  other  fresh  prune  varieties 
of  less  than  350  pounds,  would  be 
excluded  from  the  proposed  import 
requirements.  Additionally,  fresh 
prunes  imported  for  consumption  by 
charitable  institutions,  distribution  by 
relief  agencies,  or  commercial 
processing  into  products  would  be 
exempt  fiora  the  proposed  import 
requirements.  The  marketing  order 
provides  similar  exemptions. 

To  ensure  that  fresh  prunes  imported 
exempt  from  the  grade,  size  and  quality 
requirements  are  utilized  in  exempt 
outlets,  this  rule  proposes  that  such 
ftesh  prunes  be  subject  to  the  safeguard 
procedures  for  imported  fruit 
established  in  §944.350  (61  FR  13051, 
March  26, 1996). 

Under  these  procedures,  an  importer 
wishing  to  import  fresh  prunes  covered 
herein  for  exempt  uses  would  complete 


in  triplicate,  prior  to  importation,  an 
"Importer's  Exempt  Commodity  Form." 
One  copy  would  be  held  by  the  importer 
or  customs  iHvker.  The  second  copy 
would  be  sent  to  the  Marketing  Order 
Administration  Branch  (N^AB)  of  the 
Fruit  and  Vegetable  Division,  AMS, 
within  2  days  of  the  entry  of  the 
shipment.  "The  third  copy  would 
accompany  the  exempt  lot  to  the 
receiver. 

The  form  could  be  obtained  from  the 
MOAB  by  calling  (202)  720-6585  or 
sending  a  fax  to  (202)  720-5698.  The 
form  would  be  completed  at  the  time 
the  commodity  enters  the  United  States. 
Information  called  for  on  the 
"Importer's  Exranpt  Commodity  Form" 
would  include: 

(1)  The  commodity  and  the  variety  (if 
known)  being  imported, 

(2)  The  date  and  place  of  inspection, 
if  used  to  enter  failing  product  or  culls 
as  exempt  (including  a  copy  of  the 
inspection  certficate). 

(3)  Identifying  marks  or  numbers  on 
the  containers. 

(4)  Identifying  numbers  on  the 
railroad  car,  truck  or  other 
transportation  vehicle  transporting 
product  to  the  receiver, 

(5)  The  name  and  address  of  the 
importer, 

(6)  The  place  and  date  of  entry, 

(7)  The  quantity  imported  (in 
pounds), 

(8)  The  name  and  address  of  the 
intended  receiver  (e.g.,  processor, 
charity,  or  other  exempt  receiver), 

(9)  The  intended  use  of  the  exempt 
commodity, 

(10)  The  U.S.  Customs  Service  entry 
number  and  harmonized  tariff  code 
number,  and 

(11)  Such  other  information  as  may  be 
necessary  to  ensure  compliance  with 
this  regulation. 

The  third  copy  of  the  form  would 
accompjany  the  exempt  lot  to  its 
intended  destination.  The  exempt 
receiver  would  certify  that  the  lot  has 
been  received  and  it  will  be  utilized  in 
an  exempt  outlet.  After  the  certification 
is  signed  by  the  receiver,  the  form 
would  be  returned  to  MOAB  by  the 
receiver,  within  2  days  of  receipt  of  the 
lot. 

Lots  that  are  exempt  from  the  grade, 
size,  and  quality  requirements  of  the 
fresh  prune  import  regulation  would  not 
be  subject  to  the  inspection  and 
certification  requirements  in  such 
regulation.  An  imported  lot  intended  for 
non-exempt  uses,  or  any  portion  of  such 
a  lot,  that  fails  established  grade,  size, 
and  quality  requirements,  could  be 
exported,  disposed  of  in  an  exempt 
outlet  following  the  procedure 
described  above,  or  otherwise 
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destroyed,  under  the  supervision  of  the 
Federal  or  Federal-State  Inspeirtion 
Service  with  the  costs  of  certifying  the 
disposal  of  such  fruit  borne  by  the 
importer. 

This  proposed  rule  would  also  amend 
paragraph  (a)  of  §  944.400  (7  CFR  part 
944).  That  paragraph  designates  the 
Federal  or  Federal-State  Inspection 
Service  of  the  Fniit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  US.  Department  of  Agriculture 
as  the  organization  to  perform 
inspei:tion  and  certification  of  imported 
fresh  fruits  specified  in  section  8e  of  the 
Act.  That  paragraph  also  specifies 
procedures  to  be  followed  for  obtaining 
the  required  inspections.  This  proposed 
rule  would  designate  the  Federal  or 
Federal-State  hispection  Service  and 
Agriculture  and  Agri-Food  Canada  as 
the  organizations  authorized  to  inspe<:t 
and  certify  foreign  produced  fresh 
prunes  as  meeting  impart  requirements 
issued  pursuant  to  section  8e. 

Paragraphs  (h),  (c),  and  (d)  of 
§944.400,  specifying  additional 
procedures  for  obtaining  inspet;tion  and 
certification  of  imported  fruits  listed  in 
the  section,  would  remain  unchanged. 
These  procedures  are  followed  by 
importers  to  obtain  inspection  and 
certification  of  those  fresh  fruits 
specified  in  se<:tion  He  which  are  offered 
for  importation  into  the  United  States. 

The  information  collet:tion 
requirements  contained  in  this  proposed 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.(;.  Chapter  35),  and  have  been 
assigned  OMB  number  0.S8 1-0 167. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposeti  rule 

Based  on  the  anove.  the  Administrator 
of  the  AM.S  has  determined  that  this 
action  would  not  have  ii  significant 
economic  irnpac:!  on  a  substantial 
number  ot  small  entities 

A  .10-dav  period  is  provided  to  allow 
mterested  persons  to  comment  on  this 
proposal   All  written  c  omments 
received  within  the  c Dinment  period 
will  b«>  coiisiiitTc'd  ht^lorc  ,i  final 
deternunatiun  is  made  on  this  matter. 

Lis!  of  Subfecls 

7  CFR  Part  »24 

Marketing  agretMuents,  Plums,  Prunes, 
Reporting  and  rth ordkeeping 
re<)uirenients 

7  CFR  Part  94 -t 

AvcMuidos.  KcDod  gradt's  and  slandarcis. 
(irapefruil.  (.rapes,  Imports,  Kiwifruit. 
I. lines,  Olives.  Oranges. 


For  the  reasons  set  forth  above,  7  CFR 
parts  924  and  944  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  924  and  944  continues  to  read  as 
follows: 

Authority:  7  ll.S.C.  601-«74. 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  IN  UMATILLA 
COUNTY.  OREGON 

2.  In  §  924.319.  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

§924.319    Prune  Regulation  19. 

(a)  During  the  period  beginning  July 
15  and  ending  September  30,  no  handler 
shall  handle  any  lot  of  prunes,  except 
prunes  of  the  Brooks  variety,  unless: 


PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  In  §944.350,  the  section  heading 
and  paragraphs  (a)(1)  and  (a)(2J  are 
revised  to  read  as  follows: 

%  944.3S0    Salaguard  procedures  for 
avocadoe,  grapefruit,  kiwtfrutt,  limes,  olives, 
oranges,  prune  variety  plums  (fresh 
prunes),  and  tables  grapes,  exempt  from 
grade,  size,  quality,  and  maturity 
requirements. 
(a)  •■  *    • 

(1)  Avocados,  grapefruit,  kiwifruit, 
limes,  olives,  oranges,  and  prune  variety 
plums  (fresh  prunes)  for  consumption 
by  charitable  institutions  or  distribution 
by  relief  agencies: 

(2)  Avocados,  grapefruit,  kiwifruit, 
limes,  oranges,  prune  variety  plums 
(fresh  prunes),  and  table  grapes  for 
[>ro<:essing; 

•         •         •         *         * 

4.  Section  944.400  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  of  paragraph  (a)  to 
rc^ad  as  follows: 

9  944.400    Designated  Inspection  services 
and  procedure  for  obtaining  inapectlon  and 
certification  of  Imported  avocados, 
grapefruit,  kiwifruit,  limes,  oranges,  prune 
variety  plums  (fresh  prunee),  and  table 
grapes  regulated  under  eection  8e  of  tfte 
Agricultural  Marttsting  Agreement 'Act  of 
1937,  as  amended. 

(a)  The  FcKleral  or  Federal-State 
Inspec:tion  Servic;e,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing 
Servic:o,  United  States  I3epartment  of 
Agrii.iilturt!  is  hereby  designated  as  the 
governmental  inspe<;tion  service  for  the 
purpose  of  c  ertifying  the  grade,  size, 
cjiialily.  and  maturity  of  avocados. 
grapefruit,  limes,  neiiarines,  oranges, 
prune  variety  plums  (fresh  prunes),  and 


table  grapes  that  are  imported  into  the 
Utiited  States.  Agricultui«  and  Agri- 
Food  Canada  is  also  designated  as  a 
governmental  inspection  service  for  the 
purpose  of  certifying  grade,  size,  quality 
and  maturity  of  prune  variety  plums 
(fresh  prunes)  only.  Insp>ection  by  the 
Federal  or  Federal-State  Inspection 
Service  or  the  Agriculture  and  Agri- 
Food  Canada,  with  appropriate  evidence 
thereof  in  the  form  of  an  official 
inspection  certificate,  issued  by  the 
respective  services,  applicable  to  the 
particular  shipment  of  the  specified 
fhiit,  is  required  on  all  imports. 
Inspection  and  certiHcation  by  the 
Federal  or  Federal-State  Inspection 
Service  will  be  available  upon 
application  in  accordance  with  the 
Rsguiations  Governing  Inspection, 
Certification  and  Standards  for  Fresh 
Fruits,  Vegetables,  and  Other  Products 
(7  CFR  part  51)  but,  since  inspectors  are 
not  located  in  the  immediate  vicinity  of 
some  of  the  small  ports  of  entry,  such 
as  those  in  southern  California, 
importers  of  avocados,  grapefhiit,  limes, 
nectarines,  oranges,  prune  variety  plums 
(fresh  prunes),  and  table  grapes  should 
make  arrangements  for  inspection 
through  the  applicable  one  of  the 
following  offices,  at  least  the  specified 
number  of  the  days  prior  to  the  time 
when  the  fruit  will  be  imported: 
***** 

5.  A  new  §  944.700  is  added  to  read 
as  follows: 

f  944.700    Fresli  prune  Import  regulation. 

(a)  Pursuant  to  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  the  importation 
into  the  United  States  of  any  fiesh 
prunes,  other  than  the  Brooks  variety, 
during  the  period  July  15  through 
September  30  of  each  year  is  prohibited 
unless  such  fresh  prunes  meet  the 
following  requirements: 

(1)  Such  fresh  prunes  grade  at  least 
U.S.  No.  1,  except  that  at  least  two- 
thirds  of  the  surface  of  the  fresh  prune 
is  required  to  be  purplish  in  color,  and 
such  fresh  prunes  measure  not  less  than 
1  V«  inches  in  diameter  as  measured  by 
a  rigid  ring:  Provided,  That  the 
following  tolerances,  by  count,  of  the 
fresh  prunes  in  any  lot  shall  apply  in 
lieu  of  thek tolerance  for  defects  provided 
in  the  United  States  Standards  for 
Grades  of  Fresh  Plums  and  Prunes  (7 
CFR  51.1520  through  51.1538):  A  total 
of  not  more  than  15  percent  for  defects., 
including  therein  not  more  than  the 
following  percentage  for  the  defect 
listed: 

(i)  10  percent  for  fresh  prunes  which 
fail  to  meet  the  color  requirement: 


(ii)  10  percent  for  fresh  prunes  which 
fail  to  meet  the  minimum  diameter 
requirement; 

(iii)  10  percent  for  fresh  prunes  which 
fail  to  meet  the  remaining  requirements 
of  the  grade:  Provided,  That  not  more 
than  one-half  of  this  amount,  or  5 
percent,  shall  be  allowed  for  defects 
causing  serious  damage,  including  in 
the  latter  amount  not  more  than  1 
percent  for  decay. 

(2)  [Reserved] 

(b)  The  importation  of  any  individual 
shipment  which,  in  the  aggregate,  does 
not  exceed  500  pounds  net  weight,  of 
fresh  prunes  of  the  Stanley  or  Merton 
varieties,  or  350  pounds  net  weight,  of 
fresh  prunes  of  any  variety  other  than 
the  Stanley  or  Merton  varieties,  is 
exempt  from  the  requirements  specified 
in  this  section. 

(c)  The  grade,  size  and  quality 
requirements  of  this  section  shall  not  be 
applicable  to  fresh  prunes  imported  for 
consumption  by  charitable  institutions, 
distribution  by  relief  agencies,  or 
commercial  processing  into  prcDducts, 
but  such  prunes  shall  be  subject  to  the 
safeguard  provisions  in  §  944.350. 

(d)  The  term  U.S.  No.  1  shall  have  the 
same  meaning  as  when  used  in  the 
United  States  Standards  for  Grades  of 
Fresh  Plums  and  Prunes  (7  CFR  51.1520 
through  51.1538);  the  term  ''purplish 
color"  shall  have  the  same  meaning  as 
when  used  in  the  Washington  State 
Department  of  Agriculture  Standards  for 
Italian  Prunes  (April  28.  1978),  and  the 
Oregon  State  Department  of  Agriculture 
Standards  for  Italian  Prunes  (October  5, 
1977);  the  term  "diameter"  means  the 
greatest  dimension  measured  at  right 
angles  to  a  line  from  the  stem  to  the 
blossom  end  of  the  fhiit. 

(e)  The  term  Prunes  means  all 
varieties  of  plums,  classified  botanically 
as  Prunus  domestica,  except  those  of  the 
President  variety. 

(f)  The  term  importation  means 
release  from  custody  of  the  United 
States  Customs  Service. 

(g)  Inspection  and  certification  service 
is  required  for  imports  and  will  be 
available  in  accordance  with  the 
regulation  designating  inspection 
services  and  procedure  for  obtaining 
inspection  and  certification  (7  CFR 
944.400). 

(h)  Any  lot  or  portion  thereof  which 
fails  to  meet  the  import  requirements, 
and  is  not  being  imported  for  purposes 
of  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  or  commercial  processing  into 
products,  prior  to  or  after  reconditioning 
may  be  exported  or  disposed  of  under 
the  supervision  of  the  Federal  or 
Federal-State  Inspection  Service  with 
the  costs  of  certifying  the  disposal  of 


such  fresh  prunes  borne  by  the 
importer. 

(i)  It  is  determined  that  fresh  prunes 
imported  into  the  United  States  shall 
meet  the  same  minimum  grade,  size  and 
quality  requirements  as  those 
established  for  fresh  prunes  under 
Marketing  Order  No.  924  (7  CFR  part 
924). 

Dated:  May  2,  1996. 
Eric  M.  Fonnan, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  96-11459  Filed  5-7-96:  8:45  am) 
BILUNG  COOE  341ft-02-P 


7  CFR  Part  1160 

IDA-06-07] 

Fluid  Milk  Promotion  Order;  Invitation 
To  Submit  Comments  on  Proposed 
Amendments  to  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  document  invites  written 
comments  on  a  proposal  to  amend  the 
Fluid  Milk  Promotion  Order  to  modify 
the  term  of  the  chairperson  of  the 
National  Fluid  Milk  Processor 
Promotion  Board.  The  proposal  was 
submitted  by  the  National  Fluid  Milk 
Processor  Promotion  Board  which 
contends  the  action  is  necessary  to 
enable  it  to  operate  more  effectively. 
DATES:  Comments  are  due  no  later  than 
May  15, 1996. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Div'sion,  Promotion  and  Research 
Staff,  Room  2734.  South  Building,  P.O. 
Box  96456.  Washington.  DC  20090- 
6456. 

FOR  FUrtTHER  INFORMATION  CONTACT: 
Eugene  E.  Krueger,  Head,  Promotion 
and  Research  Staff,  USDA/AMS/Dairy 
Division,  Room  2734,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  (202)  720-6909. 
SUPPLEMENTARY  ir^ORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Agricultural  Marketing 
Service  has  certified  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendment 
would  modify  the  term  of  the 
chairperson  of  the  National  Fluid  Milk 
Processor  Promotion  Board  and  would 
not  have  an  economic  effect  on  any 
entity  engaged  in  the  dairy  industry. 


The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Fluid  Milk  Promotion  Act  of 
1990,  as  amended,  authorizes  the  Fluid 
Milk  Promotion  Order.  The  Act 
provides  that  administrative 
proceedings  must  be  exhausted  befwe     • 
parties  may  file  suit  in  court.  Under 
section  1999K  of  the  Act,  any  person 
subject  to  a  Fluid  Milk  Promotion  Order 
may  file  with  the  Secretary  a  petition 
stating  that  the  order,  any  provision  of 
the  order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  person 
subject  to  an  order  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing,  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  of  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  Fluid  Milk  Promotion 
Order  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
were  assigned  OMB  No.  0581-0093. 
except  for  Board  members'  nominee 
information  sheets  that  were  assigned 
OMB  No.  0505-0001. 

Statement  of  Consideration 

Section  1160.209(a)  of  the  Fluid  Milk 
Promotion  Order  currently  provides  that 
the  National  Fluid  Milk  Processor 
Promotion  Board  meet  at  least  once  a 
year  and  elect  from  among  its  members 
a  chairperson  to  serve  a  term  of  one  year 
and  not  more  than  two  consecutive 
terms.  The  proposed  amendment  would 
modify,  from  one  year  to  a  fiscal  period, 
the  term  of  the  chairf)erson  and  provide 
that  such  chairperson  may  serve  not 
more  than  two  consecutive  fiscal 
periods. 

Currently,  a  term  of  office  for  the 
chairperson  of  the  National  Fluid  Milk 
Processor  Promotion  Board  is  based  on 
an  annual  period,  which  expires  on  July 
27,  1996,  rather  than  a  fiscal  period.  The 
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Board  tontends  that  th»'  propostni 
amendment  will  provid«  ( Diitiniiitv 
between  fisi  al  periods  and  the  terms  of 
offire  of  the  (hairperson.  The  Board 
indicates  that  this  will  allow  the  Board 
to  operate  mon*  effettivelv 

A  7-day  (ommenf  period  is  deemed 
appropriate  to  permit  implementation  of 
this  dinendment,  if  adopted,  before  the 
annual  metMinn  of  the  Board  that  is 
tentatively  s<  hediiied  for  the  beginning 
of [uly  1996 

List  of  Subjects  in  7  CFR  Part  1 160 

Milk.  Fluid  milk  products.  Promotion 
For  the  reasons  set  forth  in  the 

preamble,  it  is  proposed  that  7  (IFR  part 

1160,  IS  amended  as  follows 

PART  1160— FLUID  MILK  PROMOTION 
ORDER 

1   The  authority  citation  for  7  CFR 
Part  1 160  continues  to  read  as  follows: 
.\ulhority:  7  r  S  C  b4()l  MI  7 

2.  Sei:tion  1 160  2n9|a)  is  revised  to 
read  as  follows; 

1 1 160.209    Dutt«8  of  the  Board. 

The  Board  shall  have  the  following 
duties 

(a)  To  meet  not  less  than  aiimialU  , 
ami  to  organize  and  sele<  t  troiii  .inion^ 
lis  memtHTs  ,i  (  hairperson.  who  m<iv 
serve  for  a  term  of  a  fist  al  period 
pursuant  to  ^  1 160  1 1  r  ,ind  not  more 
than  two  i  onset  utive  terms,  .iiui  to 
select  such  other  officers  as  may  bo 
lUM.essary; 

•  4  «  »  a 

Drtlfd    May  2,  P»4«. 
l.on  HaUmivd. 

\Jirini\triitnr 
U  K  [).>(     'th    1  USH  Filftd  i-7-9ti,  «  45  dill] 

BILLING  COOC   14 10-02^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  29 

[Docket  No  90-ASW-2;  Notice  No.  SC-»«- 
2-SWl 

Sp«cial  Condition:  Sikorsky  Model 
S76C,  High  Intensity  Radiated  Fields 

agency:  heiitTiil  .\\  i.ilioii 
.\iliiiiiiistralion   IK)!' 
ACTION:  \'(iti(  ('  of  [irtipiised  spct  i,il 
I  niiditK^li 

SUMMARY:  This  imlii  i'  prnjuisfs  ,i  spi'i  i.il 
I  oniiitiDii  fur  the  SiIkjisIi^  .Model  .S'6( 
hfiicopter    This  helu opter  will  have  a 
novel  or  unusual  desi>{ii  feature 
issoi  idled  with  the  install. itiiiii  of 
t^lectroiiH   systems  thai  pt-rlorm  cntit  al 


functions  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  electronic  systems  that 
perform  critical  functions  from  the 
effects  of  external  high  intensity 
radiated  fields  (HIRF)  This  not'ice 
(  ontains  the  additional  safety  standards 
that  the  .Administrator  t;onsiders 
ne<  essary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
applicable  airworthiness  standards. 

DATES:  (."omments  must  be  received  on 
or  before  June  7,  1996. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to  the 
Federal  Aviation  Administration  (FAA), 
Office  of  the  Assistant  Chief  Counsel, 
Attn   Rules  Do<.ket  No  96-ASVV-2,  Fort 
Worth,  Texas  76193-0007,  or  delivered 
in  duplicate  to  the  Office  of  the 
.•Kssistant  Chief  Counsel,  2601  Meacham 
Blvd  .  Fort  Worth,  Texas.  Comments 
must  be  marked  Do<,ket  No.  96-ASW-2. 
Comments  may  be  inspected  in  the 
Rules  Oo«,ket  weekdays,  except  Federal 
holidays,  f)etween  9  a.m.  and  3  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Robert  McCallister.  FAA.  Rotorcraft 
Directorate.  Regulations  Group,  Fort 
Worth,  Texas  76193-0110;  telephone 
(H17)  222-,5121 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  special  condition  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire 
Communications  should  identify  the 
regulatory  do<;ket  number  and  be 
submitted  m  duplicate  to  the  address 
spe(  ifiod  above.  All  communications 
rei  eived  on  or  before  the  closing  date 
tor  ( omments  will  be  considered  before 
taking  action  on  this  proposal.  The 
spe(  ial  condition  proposed  in  this 
notice  mav  1m?  changed  m  light  of 
(  ommeiKs  received   .Ml  i omments 
rei  eived  will  be  available  in  the  Rules 
Dili  ket  for  examination  by  interested 
[icrsons.  both  b«'fore  and  after  t"he 
I  lusiiig  date  tor  comments.  ,\  report 
summ.iri/iiig  each  substantive  piiblii 
I  untac  t  with  F.\A  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
d()(  ki'l    Persons  wishing  the  F.A,-\  to 
i(  kiKiwleiige  rei  eipt  of  their  comments 
sutimitted  m  response  to  this  notice 
must  submit  with  those  comments  a 
si'lt  iddress«Ki.  stamped  postcard  on 
whi(  h  the  tiillowiiig  statement  is  made' 
(omments  to  Dcnket  No  ')6-.A.SW-2.' 
The  postcard  will  be  date  and  time 
st.uiip<?()  and  returned  to  the 
I  oiiimenter 


Background 

Sikorsky  Ain;rafl  Corporation. 
Stratford.  Connecticut,  applied  for  an 
amendment  to  the  Type  Certificate  for 
Model  S76C  helicopter  on  August  15, 
1990  The  amendment  will  allow 
installation  of  Turbomeca  Arriel  Model 
2Sl  engines  with  FADEC  control  and  30 
second/2  minute  ratings  as  alternate 
engines  for  the  Sikorsky  Model  S76C 
helicopter  This  is  a  12  (14  including 
crew]  passenger,  twin  engine.  11.700 
pound  transport  category  helicopter. 

Type  Certincate  Basis 

The  type  certification  basis  is  14  Code 
of  Federal  Regulations  part  29.  February 
1.  1965,  and  Amendments  29-1  through 
29-11;  in  addition,  portions  of 
Amendment  29-12.  specifically. 
§§29.67.  29.71.29.75.  29.141.  '29,173. 
29.175.  29.931.  29.1189(a)(2). 
29.1555(c)(2),  29.1557(c);  Amendment 
29-13,  specifically  §29.965; 
Amendment  29-24.  specifically 
§  29.1325;  Amendment  29-30 
spet:ifically  §29.811;  Amendment  29- 
34.  specifically  §§29.67(a)(l)(i). 
29.923(a).  (b)  (1)  &  (3).  29.1143(f). 
29.1305(a)  (24)  &  (25).  29.1521  (i)  &  (j) 
and  29.1549(e);  and  Amendment  36-14 
of  14  CFR  part  36,  Appendix  H. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  helicopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  ac;cordance  with  Federal 
Aviation  Administration  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  1 1 .29(b).  and  be<  ome  part  of  the 
type  certification  basis  in  accordance 
with  Federal  Aviation  Administration 
21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amencied  later  to 
inc:lude  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  inc  luded  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

Discussion 

The  Sikorsky  Model  S76C  helicopter, 
at  the  time  of  the  application  for 
amendment  to  U.S.  Type  Certificate 
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HlNE.  was  identified  as  incorporating 
one  and  possibly  more  electrical, 
electronic,  or  combination  of  electrical 
and  electronic  (electrical/electronic) 
systems  that  will  perform  functions 
critical  to  the  continued  safe  flight  and 
landing  of  the  helicopters,  A  Full 
Authority  Digital  Engine  Control 
(FADEC)  is  an  example  of  an  electronic 
device  that  performs  the  critical 
functions  of  engine  control.  The  control 
of  the  engines  is  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter  during  visual  flight  rules 
(VFR)  and  instrument  flight  rules  (IFR) 
operations. 

If  it  is  determined  that  this  helicopter 
currently  or  at  a  future  date  incorporates 
other  electrical/electronic  systems 
performing  critical  functions,  those 
systems  also  will  be  required  to  comply 
with  the  requirements  of  this  special 
condition. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF 
incident  on  the  external  surface  of  the 
helicopters.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  the  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems'  functions. 

Futhermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  §  29.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television;  the 
number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical  and  electronic  systems 
required  for  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effects  of  exposure 
to  HIRF  will  be  provided  by  the  design 
and  installation  of  these  systems.  The 
following  primary  factors  contributed  to 
the  current  conditions:  (1)  increased  use 


of  sensitive  electronics  that  perform 
critical  functions.  (2)  reduced 
electromagnetic  shielding  afforded 
helicopter  systems  by  advanced 
technology  airframe  materials,  (3) 
adverse  service  experience  of  military 
aircraft  using  these  technologies,  and  (4) 
an  increase  in  the  number  and  power  of 
radio  frequency  emitters  and  the 
expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment  and,  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  guidance  material  for  design, 
test,  and  analysis;  and  (3)  prescribe  and 
promulgate  regulatory  standards.  The 
FAA  participated  with  industry  and 
airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRF 
requirements  are  being  finalized,  the 
FAA  is  adopting  a  special  condition  for 
the  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operation  are  based 
on  surveys  and  analysis  of  existing  radio 
frequency  emitters.  This  special 
condition  will  require  the  helicopters' 
electrical/electronic  systems  and 
associated  wiring  be  protected  from 
these  energy  levels.  These  external 
threat  levels  are  believed  to  represent 
the  worst-case  exposure  for  a  helicopter 
operating  under  IFR. 

The  HIRF  environment  specified  in 
this  proposed  special  condition  is  based 
on  many  critical  assumptions.  With  the 
exception  of  takeoff  and  landing  at  an 
airport,  one  of  these  assumptions  is  the 
aircraft  would  be  not  less  than  500  feet 
above  ground  level  (AGL),  Helicopters 
operating  under  visual  flight  rules  (VFR) 
routinely  operate  at  less  than  500  feet 
AGL  and  perform  takeoffs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
svstems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  environment  or  a  fixed 
value  using  laboratory  tests. 


The  applicant  may  demonstrate  that 
the  operation  and  operational  capability 
of  the  installed  electrical/electronic 
systems  that  perform  critical  functions 
are  not  adversely  affected  when  the 
aircraft  is  exposed  to  the  defined  HIRF 
environment.  The  FAA  has  determined 
that  the  environment  defined  in  Table  1 
is  acceptable  for  critical  functions  in 
helicopters  operating  at  or  above  500 
feet  AGL.  For  critical  functions  of 
helicopters  operating  at  less  than  500 
feet  AGL,  additional  factors  must  be 
considered. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KHz  to  18  GHz, 
If  a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  v/m  and  other 
considerations,  such  as  an  alternate 
technology  backup  that  is  immune  to 
HIRF,  are  appropriate  for  critical 
functions  during  IFR  operations.  A  level 
of  200  v/m  and  further  considerations, 
such  as  an  alternate  technology  backup 
that  is  immune  to  HIRF,  are  more 
appropriate  for  critical  functions  during 
VFR  operations. 

Applicants  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  systems  and  their 
associated  components  perform  critical 
functions  such  as  attitucie.  altitude,  and 
airspeed  indications.  HIRF  requirements 
would  apply  only  to  the  systems  that 
perform  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  The  two  basic  options  of 
either  testing  the  rotorcraft  to  the 
defined  environment  or  laboratory 
testing  may  not  be  combined.  The 
laboratory  test  allows  some  frequency 
areas  to  be  under  testecj  and  requires 
other  areas  to  have  some  safety  margin 
when  compared  to  the  defined 
environment.  The  areas  required  to  have 
some  safety  margin  are  those  that  have 
been,  by  past  testing,  shown  to  exhibit 


20762 


Federal  Regishsr       Vol    bl.  So.  90  /  Wednesday.  May  8.   1996   '  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  90  /  Wednesday,  May  8,  1996  /  Proposed  Rules 


20763 


UriMtur  siisi  f|.)lit)ilit\  to  .uivcrsc  »'ltt'<  Is 
troiii  HiKh    .uui  hibMJr.ilorv  tfsls.  in 
kjciuT.il.  lilt  mil  ,i(  I  urtitf'K  n-prt'st'iit  llif 
jinr.itt  iiist.ill.iiion   SrrMi  »•  tfxpern-iii  »• 
alone  will  not  hf  ,\t  <  cpi.ihle  sincii  such 
fvpt'rifiii  •'  in  noriii.il  tliv;ht  optT.ilinns 
ni>iv  iiiit  ini  ludf  in  fxpoMirf  to  llIKh 
K»'ii.iiii  t'  (II!  .\  s\  sic  111  v\  itli  sinular 
d^'sl^Il  liMtur»'N  tor  miiiiulanc  V.  as  a 
ine.ins  of  prott'i  tioii  a^auist  the  eM»,*<:ls 
ol  extern. il  HIKK,  is  ^ener.iiU 
insuMu  lent  bet  .iilse  ,ill  eli-inents  ot  j 
r>'i|i;ni!,mf  system  .ire  likeK  to  bf 
1  OIK  urreiitly  exposed  to  (he  ridi.ili'd 
tielits 

The  nuuiulalion  tti.it  reprt'sents  tlie 
simi.d  most  iikeU  todisriqit  the 
operation  of  the  system  iiiuitT  test. 
t)as«'il  .)n  lis  ilesi^n  <  h.irai  teristics, 
should  he  sfU!(  ted    For  exam[)Ie.  fliyht 
( ontrol  systems  m.ty  he  sum  eptihle  to  I 
H/  s<jiiare  w.ive  modulation  while  the 
V  ideo  sl^^als  for  elf<  iroim   displav 
systems  ma\  tie  siis.  I'ptiblf  to  4(HI  11/ 
Sinusoid. d  modulalioii    It  'he  \vorsl(as»' 
nio«1ulation  is  unknown  or  t  annot  he 
determine*!,  default  modul.itioiis  ma\  he 
used    .Su>^xeste(l  def.uilt  values  are  .\  1 
kfl/  sinr  wave  with  H(l  pen  enl  ilepth  ol 
modulation  m  the  frtMjueiu  v  ran^;e  troiii 
10  KM/  to  "iUU  MM/  and  1  Ml/  sipiare 
wave  with  k^rtMltT  th<iii  'in  pt-n  ent  depth 
of  modiil.ilioii  from  MM/  to  IH  (.H/   1-or 
tre(iuencies  where  the  unmotlulated 
sik<iial  would  I  aiise  dev  latioiis  from 
norrihd  operation,  several  different 
modul,itin>4  signals  with  v.irioiis 
wavfforms  M\d  fre()u»'ni  les  should  fx- 
applied 

.\i  (  ept.ifile  system  performaiu  e 
would  he  attained  by  demonstrating  that 
the  I  rilit  al  lum  tion  i  oiii()oneiils  of  the 
system  under  i  unsideration  i  ontinue  lo 
perform  tfieir  intended  tuiu  tioii  during 
and  after  exposure  lo  rnjuired 
Hle(  tromagnetu    tields   Ih'vi.itioiis  trom 
system  spei  itn  ations  may  he  ji  i  t'ptahle 
but  must  f)e  indepeiidentU  .issessed  by 
the  KAA  on  a  i  .isc-lu  t  .ise  basis 


Table  i —Field  Strength  Volts/ 
METER — Continued 
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Table  i.— Field  Strength  Volts/' 

METER 

Frequency 

Peak 

Average 

10-tOOKH/: 

50 

5C 

100-500 

60 

60 

500-2000 

70 

70 

2-30  MH.. 

200 

200 

30- '00 

30 

30 

too- 200 

150 

33 

200-  400 

70 

70 

400-700 

4020 

935 

700-1000 

1700 

170 

1-2  GH/ 

5000 

990 

2-4 

6680 

840 

4-6 

6850 

310 

6-8 

3600 

670 

8-12 

3500 

1270 

12-18  . 

3500 

360 

Frequency 


Ifr^O 


Peak 


Average 


2100 


.^s  dis<  ussed  above.  fhes«'  special 
(  ondilions  an'  ap[)luahle  initialU  to  the 
.Sikorskv  Mo<lel  ,S7ti(l  heli(  opter 
.Should  .Sikorskv  apply  at  a  later  date  for 
,1  I  hange  to  the  type  (  ertiti(.ate  to 
iMi  luile  another  mcKlel  int  orporafin^  the 
same  novel  or  unusual  desij^n  feature, 
the  spe<  i.il  I  onditions  would  apply  to 
that  model  as  well,  under  the  provisions 
of«»21  10 1  (a)(1)     • 

(.'onclusion 

[Ins  iu  tioii  affects  only  (ertain 
unusual  or  no\el  design  features  on  one 
moilel  of  heh(  opter  It  is  not  a  rule  of 
general  .ipplii  ability  and  affe<  ts  only 
ifie  manufacturer  who  applied  to  the 
K.\.\  for  approval  of  these  features  on 
the  affe(  ted  helicopters 

List  of  Subjects  in  14  CFH  Parts  21  and 
29 

.•\in  raft.  .Air  transportation.  Aviation 
safety.  Rotonraft.  Safety 

Ihe  .luthontv  (  itation  for  this  special 
1  ondilion  is  as  follows 

.\ulhority:  42  I '  .S  f :  7S72.  44  {'  SC. 
UH>(k)   4010S.  40111.  44701    44702.  44704. 
447(1')   44711    44711    44711    4'ilO.l 

The  Proposed  Special  Condition 

;\(  cordingly.  pursuant  to  Ihe 
authority  delegated  to  me  by  the 
.•\dministrator.  the  Federal  Aviation 
.•\ilininistration  (FAA)  proposes  the 
following  spe<:ial  condition  as  a  part  of 
thf  type  (  ertifii  ation  basis  for  the 
.Sikorsky  Model  S7fi(',  heluopter 

Protection  for  Elertnrnl  and  FAfCtrnnic 
Systems  From  High  Intensity  Radiated 

F(e/r/s- 

Kach  system  that  performs  critical 
fuiK  turns  must  he  designed  and 
inslalled  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
1  ritu  al  hiiK  tioiis  are  not  adversely 
.itfet  ted  when  the  helu.opters  are 
exposed  to  high  intensify  radiated  fields 
external  to  the  helicopters 

Usiii'il  in  Fori  Vyorth,  T'-xdS.  on  .April  2h. 
IM'lt) 

Larrv  M   Kelly. 

.  \i  Uuji  Manuner.  Rotorcraft  Directorate, 
\in  rijft  Crrtifu  iition  Service 
li  K  I).H    4b-  11446  Filed  5-7-96;  8:45  ami 
BILUNG  CODE  4«10-t3-M 


Federal  Aviation  Adminiatration 

14CFRPart39 

[Docket  No.  95-NM-241-A0] 


750     RIN2120-nAA«4 


Airworthinaaa  Directives;  Airbus  Model 
A3 10  Serias  Airplanes 

agency:  Federal  Aviation 

■Administration,  DC3T 

ACT10M:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AI3)  that  is  applicable  to 
certain  Airbus  Model  A3 10  series 
airplanes  This  proposal  would  require 
repetitive  inspections  to  detect 
dis<;repancies  of  the  slat  universal  joint 
and  steady  bearing  assemblies,  and 
replacement  of  any  discrepant  assembly 
with  a  new,  like  assembly.  The  proposal 
also  would  require  replacement  of  all 
slat  universal  joint  and  steady  bearing 
assemblies  with  improved  assemblies, 
which  would  terminate  the  repetitive 
inspettions.  This  proposal  is  prompted 
b\  reports  of  broken  or  missing  inner 
races  on  the  slat  universal  joint  and 
steady  bearing  assemblies  of  the  slat 
transmission  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  cracking  of  the 
inner  race,  which  could  cause  it  to  break 
off  and,  consequently,  allow  the  slat 
universal  joint  and  steady  bearing 
assemblies  to  become  worn;  this 
situation  could  result  in  failure  of  the 
shaft  of  the  slat  transmission  system, 
and  subsequent  uncommanded 
movement  of  the  associated  slat. 
DATES:  Comments  must  be  received  by 
June  17.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention;  Rules  Docket  No.  95-NM- 
241-AD.  1601  Lind  Avenue,  S\V.. 
Renton,  Washington  98055^056. 
Comments  rnay  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p  m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonfe,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
C'harles  Huber.  Aerospace  Engineer, 
Standardization  Branch,  AN.M-113, 
FAA.  Transport  Airplane  Directorate, 


1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  lx)th  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-241-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-241-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  series  airplanes.  The  DGAC 
advises  that  it  has  received  reports  that, 
during  maintenance  inspections,  the 
inner  races  were  found  to  be  broken  or 
missing  on  the  slat  universal  joint  and 
steady  bearing  assemblies  of  the  slat 
transmission  system.  The  existing 
design  can  cause  these  iruier  races  to  be 
susceptible  to  cracking.  If  the  inner  race 
cracks,  it  could  break  off,  and  the  slat 
universal  joint  and  steady  bearing 
assemblies  consequently  could  become 
worn.  This  condition,  if  not  corrected. 


could  result  in  failure  of  the  shaft  of  the 
slat  transmission  system,  and 
subsequent  uncommanded  movement  of 
the  associated  slat. 

Explanation  of  Relevant  Service 
information 

Airbus  has  issued  Service  Bulletin 
A310-27-2040,  Revision  2,  dated 
January  5, 19i£^The  service  bulletin 
describes  piooBdures  for  repetitive 
visual  inspections  to  detect 
discrepancies  of  the  slat  universal  joint 
and  steady  bearing  assemblies,  and 
replacement  of  any  discrepancy 
assembly  with  a  new,  like  assembly. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  (CN)  95- 
074-179(8),  dated  April  26, 1995.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

In  addition,  Lucas  Liebherr  has  issued 
Service  Bulletin  523-27-M523-1,  dated 
April  25, 1986,  which  describes 
procedures  for  replacement  of  all  slat 
universal  joint  and  steady  bearing 
assemblies  with  new  improved 
assemblies.  Accomplishment  of  the 
replacement  will  eliminate  the  need  for 
the  repetitive  insf>ections.  The 
replacement  will  improve  the  reliability 
of  the  universal  joint  assemblies. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Ihe  Proposed 
Requirements  of  the  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  visual  inspections  to 
detect  discrepancies  of  the  slat  universal 
joint  and  steady  bearing  assemblies,  and 
replacement  of  any  discrepany  assembly 
with  a  new,  like  assembly.  The 
proposed  AD  also  would  require 
replacement  of  all  slat  universal  joint 
and  steady  bearing  assemblies  with  new 
assemblies,  which  would  constitute 
terminating  action  for  the  repetitive 


inspection  requirements.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Differences  Between  the  Proposal  and 
the  Related  French  AD 

This  proposed  rule  would  differ  from 
the  parallel  French  airworthiness 
directive  (CN)  95-074-179(8),  in  that  it 
would  mandate  the  accomplishment  of 
the  terminating  action  for  the  repetitive 
inspections.  The  French  airworthiness 
directive  provides  that  action  as 
optional. 

Mandating  the  terminating  action  is 
based  on  the  FAA's  determination  that 
long  term  continued  operational  safety 
will  be  better  assured  by  design  changes 
to  remove  the  source  of  the  problem, 
rather  than  by  repetitive  inspections. 
Long  term  inspections  may  not  be 
providing  the  degree  of  safety  assurance 
necessary  for  the  transport  airplane 
fleet.  This,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  numerous  continual 
inspections,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  pro|}osed 
requirement  to  accomplish  the 
terminating  action  is  in  consonance 
with  these  considerations. 

Cost  Impad 

The  FAA  estimates  that  26  AiAus 
Model  A310  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $7,800,  or  $300  per 
airplane,  per  inspection. 

It  would  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  wou'd  cost 
approximately  $48,108  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $1,264,848, 
or  $48,648  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
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on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  respon.sibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Exet;utive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

P'or  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule  '  under  the  IXXT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  signifit:ant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draf^ 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
lociation  provided  under  the  caption 
ADDRESSES. 

List  of  Subject.<^  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101.  40113. 

44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  95-NM-241-AD 

Applicability:  Model  A:tlO  series  airplanes, 
on  which  Airhns  Modification  B022  orB48.S 
has  not  been  installed;  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  Imfln 
otherwise  mociified.  altereii,  or  repaired  in 
the  area  subject  to  the  ro()iiiremeiits  of  this 
AD  F-'or  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  p«!rformancc 
of  the  requirements  of  this  AD  is  affe<:led,  the 
owner/op«'rator  must  r»'f]uest  approval  for  an 
alternative  method  of  (ompliance  in 
acf:ordance  with  paragrapfi  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  ol  the  modificjfion.  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spenfii  proposeii  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  shaft  of  the  slat 
transmission  system,  and  subsequent 
un<;ommanded  movement  of  the  associated 
slat,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  2,000 
landings  or  500  fiight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  visual  inspection  to  detect 
discr«!pancies  of  the  slat  universal  joint  and 
steady  t)earing  assemblies,  in  accordance 
with  Airbus  Service  Bulletin  A31O-27-2040, 
Revision  2,  dated  January  5,  1995. 

Note  2:  Airbus  Service  Bulletin  A310-27- 
2040  inadvertently  references  Lucas/Liebherr 
Service  Bulletin  551A-27-6010  as  the 
appropriate  source  for  accomplishing  the 
inspection.  Lucas/Liebherr  Service  Bulletin 
551A-27-610  is  the  appropriate  source  of 
information. 

(1)  If  no  discrepancy  is  found,  repeat  the 
ins[)ection  thereafter  at  intervals  not  to 
exceed  2,000  landings. 

(2)  If  any  discrepancy  is  detected  and  the 
groove  depth  on  the  shaft  is  greater  than  or 
equal  to  1  mm  (0.04  in.),  prior  to  further 
Right,  replace  the  discrepant  bearing 
assembly  with  a  new,  like  assembly,  in 
accordance  with  the  service  bulletin.  After 
replacement,  repeat  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  2,000 
landings. 

(3)  If  any  discrepancy  is  detected  and  the 
grrxjve  depth  on  the  shaft  is  less  than  1  mm 
(0.04  in.),  prior  to  50  landings  after 
accomplishing  the  initial  inspection,  replace 
the  di.screpant  bearing  assembly  with  a  new, 
like  assembly,  in  accordance  with  the  service 
bulletin.  After  the  replacement,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  2,000  landings. 

(b)  Within  5  years  after  the  effective  date 
of  this  AD.  replace  the  slat  universal  joint 
and  steady  bearing  assemblies  with  new 
assemblies,  in  accordance  with  Lucas 
Liebherr  Service  Bulletin  523-27-M523-1, 
dated  April  25,  1986.  Accomplishment  of  the 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM    ll.i. 

(d)  .Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
<jf  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  Itx.ation  where  the  requirements  of  this  AD 
can  Ik;  a(.(,omplished. 


Issued  in  Renton.  Washington,  on  May  2, 
1996. 

DuTcIi  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-11441  Filed  5-7-96;  8:45  am) 
BILLING  COM  MIO-IS-U 


14  CFR  Part  39 

[Docket  No.  96-NM-M-AD] 

RIN  212(MkA64 

Airworthiness  Directives;  Gulfstream 
Model  G-1159  (O-H),  G-1159A  (G-lil), 
and  G-1159B  (G-IIB)  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Gulfstream  Model  G-1159  (G-II),  G- 
1159A  (G-III),  and  G-1159B  (G-IIB) 
series  airplanes.  This  proposal  would 
require  inspections  to  detect  cracking 
and/or  corrosion  at  various  locations  of 
the  wings,  and  modification  of  cracked 
and/or  corroded  parts.  This  proposal  is 
prompted  by  a  report  indicating  that 
cracks,  caused  by  stress  corrosion,  were 
found  at  various  locations  at  buttock 
line  (BL)  0  to  BL  19  of  the  lower  wing 
plank.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  stress  corrosion  cracking,  which 
could  result  in  structural  failure  of  the 
wing  under  certain  load  conditions. 
DATES:  Comments  must  be  received  by 
June  17.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
90-AD,  1601  I.ind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Gulfstream  Aerospace  Corporation, 
Technical  Operations  Department,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-2206.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
Campus  Building,  1701  Columbia 
Avenue,  Suite  2-160,  College  Park. 
Georgia. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Flanagan,  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch,  ACE- 
117A.  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
Campus  Building.  1701  Columbia 
Avenue,  Suite  2-160,  College  Park. 
Georgia  30337-2748;  telephone  (404) 
305-7363;  fax  (404)  305-7348. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-90-AD.  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
9fr-NM-90-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  cracks  were  found  on 
certain  Gulfstream  Model  G-1159  (G-II), 
G-1159A  (G-III),  and  G-1159B  (G-IIB) 
series  airplanes  in  the  forward  and  aft 
fianges  of  the  fail-safe  splice  channels  at 
the  forward  and  aft  splice  locations  at 
buttock  line  (BL)  0  to  BL  19  of  the  lower 
wing  planks.  In  the  same  location, 
cracks  have  also  been  found  in  the 
vicinity  of  the  internal  stiffener  run-outs 
in  the  fail-safe  tee  angles  of  the  wing 


plank,  and  in  the  connecting  angles  in 
the  forward  wing  plank  at  BL  6. 
Investigation  has  revealed  that  this 
cracking  is  caused  by  stress  corrosion. 
Stress  corrosion  cracking  at  BL  0  to  BL 
19  of  the  lower  wing  planks,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  structural 
failure  of  the  wing  under  certain  load 
conditions. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Gulfstream  customer 
bulletins,  all  of  which  are  dated  August 
4. 1994: 

•  Gulfstream  II  Customer  Bulletin  No. 
412. 

•  Gulfstream  IIB  Customer  Bulletin 
No.  413.  and 

•  Gulfstream  III  Customer  Bulletin 
No.  128. 

These  customer  bulletins  describe 
procedures  for  radiographic  inspections 
to  detect  cracking  and/or  corrosion  of 
the  lower  wing  plank  at  buttock  line 
(BL)  0  to  BL  19  and  between  the  stack- 
ups  at  the  BL  0  to  BL  6  ribs.  These 
customer  bulletins  also  describe 
procedures  for  non-destructive  test 
(NDT)  inspections  to  detect  cracking 
and/or  corrosion  on  the  connecting 
angles  from  BL  6  to  BL  19  ribs;  the  No. 
1  and  No.  2  fail-safe  tees  1  and  2  at  the 
BL  6  to  BL  19  ribs;  the  wing  plank  splice 
channels  at  the  BL  6  to  BL  19  ribs;  and 
the  butterfly  splice  plates. 

The  FAA  has  also  reviewed  and 
approved  the  following  Gulfstream 
service  changes,  all  of  which  are  dated 
February  15,  1996: 

•  Gulfstream  II  Aircraft  Service 
Change  No.  490; 

•  Gulfstream  IIB  Aircraft  Service 
Change  No.  491;  and 

•  Gulfstream  III  Aircraft  Service 
Change  No.  301. 

These  aircraft  service  changes 
describe  procedures  for  modification  of 
cracked  and/or  corroded  parts  of  the 
wings.  This  modification  involves 
removal  of  all  corrosion  from  the  lower 
wing  planks  (forward,  mid,  and  aft)  and 
replacement  or  repair  of  the  fail-safe 
channels  (BL  6-19)  of  the  lower  mid 
plank  and  tee  clips  (BL  6)  of  the  lower 
forward  plank. 

Explanation  of  the  Requirements  of  the 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  radiographic  and  NDT 
inspections  to  detect  cracking  and/or 
corrosion  at  various  location  of  the 
wings,  and  modification  of  cracked  and/ 


or  corroded  parts  of  the  wings.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
customer  bulletins  and  aircraft  service 
changes  described  previously. 

Corrosion  and  cracking  at  BL  0  to  BL 
19  in  the  lower  wing  planks  is  normally 
addressed  by  requiring  repetitive 
insf>ections  of  the  planks  at  18  month 
intervals  that  are  based  on  calculations 
derived  from  the  service  history  of  the 
components  involved;  repetitive 
inspections  of  the  lower  wing  planks 
will  maintain  the  level  of  risk  for 
undetected  stress  corrosion  cracking  at 
acceptable  levels.  The  maintenance 
program  for  Model  G-1159  (G-II),  G- 
1159A  (G-ffl).  and  G-1159B  (G-IIB) 
series  airplanes  has  been  recently 
revised  to  extend  the  interval  from  18 
months  to  72  months  for  the  removal  of 
the  fasteners  at  BL  0  to  BL  19.  The  FAA 
has  determined  that  the  one-time 
insi>ection  of  the  subject  lower  wing 
planlns  that  would  be  required  by  this 
AD.  coupled  with  the  repetitive 
inspections  that  currently  are  a  part  of 
the  maintenance  program,  is  adequate  to 
provide  a  level  of  reliability  and  safety 
equivalent  to  that  required  by  the 
Federal  Aviation  Regulations  (FAR). 
This  combination  of  inspections  will 
ensure  that  any  corrosion  and/or 
cracking  is  detected  on  the  lower  wing 
planks  and  modified  before  such 
conditions  could  affect  the  operational 
safety  of  the  airplane. 

Cost  Impact 

There  are  approximately  445  Model 
G-1159  (G-II),  G-1159A  {G-IH),  and  G- 
1159B  (G-IIB)  series  airplanes  of  the 
affected  design  in  the  worldwide  fieet. 
The  FAA  estimates  that  345  airplanes  of 
U.S.  registr>'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  100  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,070,000,  or  $6,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  proposed  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that  304  U.S.- 
registered  airplanes  have  been  inspected 
in  accordance  with  the  requirements  of 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  proposed  AD  on  U.S. 
operators  would  be  only  $246,000. 
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Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOflESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows. 

Authority:  4^  I'.SC  l()6(g),  40113,44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gulfstream:  Docket  96-NM-90-AD 

Appliccihilitv  All  Model  (;-l  154  ((MI).  (;- 
1 159A  (C-iii).  and  (1-1 15MB  (OilB)  series 
airplanes;  certificated  in  any  category 

Note  1:  This  AD  .ipplies  to  each  airplane 
identified  in  the  preceding  applicability 
provisinii.  regardless  ot  whether  it  has  been 
nuxlified.  altered,  i)r  repaired  m  the  area 
subjiH  t  to  the  requirements  of  this  AD  For 
airplanes  lh.it  have  t)et!n  nioditied.  altered,  or 
repairt'<i  so  that  the  performance  of  the 
rt!f)uirements  of  this  AD  is  affe<:ted.  the 
owner/operator  must  request  approval  for  an 
alternative  methtxl  of  rompiiani.e  in 
a(.coriiance  with  paragraph  (c)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modififation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stress  corrosion  cracking  at  BL 
0  to  19  of  the  lower  wing  planks,  which 
could  result  in  structural  failure  of  the  wing 
under  certain  load  conditions,  accomplish 
the  following: 

(a)  Within  9  months  after  the  effiective  date 
of  this  AD,  perform  radiographic  and  non- 
destructive test  (NDT)  inspections  to  detect 
cracking  and/or  corrosion  at  various 
locations  of  the  wings  as  specified  in  the 
Accomplishment  Instructions  of  Gulfstream 
Gin  Customer  Bulletin  No.  128,  dated  August 
4,  1994;  Gulfstream  IIB  Customer  Bulletin 
No.  413,  dated  August  4,  1994;  or  Gulfstream 

II  Customer  Bulletin  No.  412.  dated  August 
4,  1994;  as  applicable. 

Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  the  following  applicable  Gulfstream 
documents,  are  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

•  Gil  Maintenance  Manual  Interim 
Revision  48-3,  dated  April  27.  1992; 

•  Gil  Maintenance  Manual  Interim 
Revision  15-3,  dated  April  27. 1992;  or 

•  Gil  Maintenance  Manual  Interim 
Revision  32-3,  dated  April  27,  1992 

(b)  If  any  crack  and/or  corrosion  is  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  modify 
the  cracked  and/or  corroded  parts  of  the 
wings  as  specified  in  the  Modification 
instructions  of  Gulfstream  III  Aircraft  Service 
Change  No.  301;  Gulfstream  IIB  Aircraft 
Service  Change  No.  491;  or  Gulfstream  II 
Airt:raft  Service  Change  No.  490;  all  dated 
Febrnary  15,  1996;  as  applicable. 

Note  3:  Modifications  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  the  following  applicable  Gulfstream 
documents,  are  considered  acceptable  for 
compliance  with  paragraph  (b)  of  this  AD. 

•  Gulfstream  III  Aircraft  Service  Change 
No.  244  (not  dated),  as  revised  by  Gulfstream 

III  Aircraft  Service  Change  No.  244  AM  1, 
dated  March  30.  1992; 

•  Gulfstream  IIB  Aircraft  Service  Change 
No.  447,  dated  March  16,  1992,  as  revised  by 
(Julfstream  IIB  Aircraft  Service  Change  No. 
447  AM  1,  dated  March  30,  1992;  or 

•  Gulfstream  II  Aircraft  Service  Change 
No.  439  (not  dated],  as  revised  by  Gulfstream 
II  Aircraft  Service  Change  No.  4.19  AM  1, 
dated  March  30,  1992 

(c)  An  alternative  method  of  compliance  or 
a(l)uslment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
.Siiiall  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FA.^  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 


(d)  S[}ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  2, 
1996. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-11442  Filed  5-7-96;  8:45  am) 

BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[EE-10ft-82] 
RIN  1546-AE45 

Loans  to  Plan  Participants;  Hearing 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  loans  made  from 
a  qualified  employer  plan  to  plan 
participants  or  beneHciaries. 
DATES:  The  public  hearing  will  be  held 
on  Friday,  June  28,  1996,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
or  oral  comments  must  be  received  by 
Friday,  June  7,  1996. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium.  Seventh  Floor.  7400 
Corridor.  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW.. 
Washington.  DC,  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
mailed  to  the  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
Attn:  CC:DOM:CORP:R  |EE  106-82). 
room  5226.  Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-6803  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  pubUc  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  72  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Thursday, 
December  21.  1995  (60  FR  66233). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 


time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday. 
June  7, 1996,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answer 
thereto. 

Because  of  controlled  access 
restrictions,  attenders  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  96-11410  Filed  5-7-96;  8:45  am) 
WUJNG  C00€  4«30-01-U 


26  CFR  Parts  1, 32  and  35a 

PL-62-86] 
RIN  1S45-At99 

Income  Taxes;  Information  and  Backup 
WlttihokJing;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  a  pubhc  hearing  on  proposed 
regulations  relating,  in  part,  to 
information  reporting  and  backup 
withholding  under  the  Interest  and 
Dividend  Tax  Compliance  Act  of  1983, 
as  well  as,  incorporate  changes  to  the 
applicable  tax  law  made  by  the  Interest 
and  Dividend  Tax  Compliance  Act  of 
1983,  the  Tax  Reform  Act  of  1984,  and 
the  Tax  Reform  Act  of  1986. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  July  24, 1996,  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Wednesday,  July  3, 1996. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Auditorium  of  the  Internal 
Revenue  Building,  1111  Constitudon 
Avenue,  NW.,  Washington,  DC  20044. 
Requests  to  speak  and  outlines  of  oral 
comments  should  be  mailed  to  the 
Internal  Revenue  Service,  P.O.  Box 


7604,  Ben  Franklin  Station.  Attn: 
CC:DOM:CORP:R  (IL-52-86J.  Room 
5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evangelista  Lee  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toU-frwB  number). 
SUPPI^MENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  3406,  6041 
through  6049,  and  6050A  of  the  Internal 
Revenue  Code.  The  proposed 
regulations  appeared  in  the  Federal 
Register  on  Monday,  February  29,  1988 
(53  FR  5991). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than 
Wednesday,  July  3, 1996,  an  outline  of 
the  oral  comments/testimony  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answer 
thereto. 

Because  of  controlled  access 
restrictions,  attenders  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 
(FR  Doc.  96-11409  Filed  5-7-96;  8:45  am) 

BILUNQ  COOE  4S30-01-4J 


26  CFR  Part  31 
[EE-SS-aS;  EE-1 42-87] 
RIN  1545-AT99;  1545-AF07 

FUTA  Taxation  of  Amounts  Under 
Employee  Benefits  Plans;  PICA 
Taxation  of  Amounts  Under  Employee 
Benefits  Plans;  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulatipns.  « 


SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  relating  to 
when  amounts  deferred  under  or  paid 
from  certain  nonquaiifred  deferred 
compensation  plans  are  taken  into 
account  as  "wages"  for  purposes  of  the 
employment  taxes  imposed  by  the 
Federal  Unemployment  Tax  Act  and  the 
Federal  Insurance  Contributions  Act. 
DATES:  The  public  hearing  will  be  held 
on  Monday,  June  24, 1996,  beginning  at 
10:00  a.m.  Requests  to  speak  and 
outlines  of  orad  comments  must  be 
received  by  Monday,  June  3,  1996. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue,  NW, 
Washington,  DC.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to  the  Internal  Revenue 
Service.  P.O.  Box  7604.  Ben  Franklin 
Station,  Attn:  CC:DOM:CORP:R  [EE-55- 
95);  IEE-142-871  room  5228, 
Washington.  DC  20044. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-7190.  (not  a  toll-free  number). 
SUPPl.BMa«TARY  INFORMATION:  The 
subject  of  the  pubUc  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  3306  and 
3121  of  the  Internal  Revenue  Code  of 
1986.  These  proposed  regulations 
appeared  in  the  Federal  Register  for 
Thursday.  January  25,  1996  (61  FR  2194; 
2214). 

The  rules  of  §  601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
June  3,  1996,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  heanng  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
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are  received  from  the  persons  testifying. 

Copies  of  the  agenda  will  he  available 

free  of  charge  at  the  hearing. 

Cynlhia  E.  Grigsby, 

Chiff.  Rfgultitions  Unit.  Assistant  Chief 

Counsel  (Corpomtel. 

|FR  Dtx:  9fi~l  141 1  Filed  .5-7-96;  8:45  ami 

BILUNQ  COOE  4S30-01-U 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Chapter  XIV 

Older  Workers  Benefit  Protection  Act 
of  1990  (OWBPA) 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
action:  Fifth  Meeting  of  Negotiated 
Rulemaking  Advisory  Committee. 


summary:  EEOC  announces  the  dates  of 
the  fifth  meeting  of  the  "Negotiated 
Rulemaking  Advisory  Committee  for 
Regulatory  Guidance  on  Unsupervised 
Waivers  of  Rights  and  Claims  under  the 
Age  Discrimination  in  Employment 
Act"  (the  Committee).  A  Notice  of  Intent 
to  form  the  Committee  was  published  in 
the  Federal  Register  on  August  31, 
1995,  60  F.R.  45388,  and  a  Notice  of 
Establishment  of  the  Committee  was 
published  in  the  Federal  Register  on 
0<:tober  20,  1995,  60  F.R.  54207. 

DATES:  The  fifth  meeting  will  be  held  on 
June  18-19,  1996,  beginning  at  10:00 
a.m.  on  June  18.  It  is  anticipated  that  the 
meeting  will  last  for  two  days.  The 
session  of  June  19,  1996  will  commence 
at  9:00  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  EEOC  Headquarters,  1801  L  Street, 
NVV.,  Washington,  DC  20507. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  N.  Cleary.  Paul  E.  Boymel,  or 
John  K.  Light.  ADEA  Division,  Office  of 
Legal  Counsel,  EEOC,  1801  L  Street, 
NW.,  Washington.  DC  20507.  (202)  663- 
4692. 

SUPPLEMENTARY  INFORMATION:  All 
Committee  meetings,  including  the 
meeting  of  June  18-19,  will  be  open  to 
the  public.  Any  member  of  the  public 
may  submit  written  comments  for  the 
Committee's  consideration,  and  may  be 
permitted  to  speak  at  the  meeting  if  time 
permits.  In  addition,  all  Committee 
documents  and  minutes  will  be 
available  for  public  inspection  in 
EEOC's  Library  (6th  floor  of  the  EEOC; 
Headquarters). 

Persons  who  need  assistance  to 
review  the  comments  will  be  provided 
with  appropriate  aids  such  as  readers  or 
print  magnifiers.  To  schedule  an 
appointment  call  (202)  663-4630 


(voice).  (202)  663-4630  (TDD).  Copies  of 
this  notice  are  available  in  the  following 
alternate  formats:  large  print,  braille, 
electronic  Hie  on  computer  disk,  and 
audio  tape.  Copies  may  be  obtained 
from  the  Office  of  Equal  Employment 
Opportunity  by  calling  (202)  663-4395 
(voice).  (202)  663-4399  (TDD). 
PURPOSE  OF  MEETING/SUMMARY  OF 
AGENDA:  At  the  meeting,  the  Committee 
will  continue  to  disc:uss  the 
unsupervised  waiver  legal  issues  that 
will  be  considered  by  the  Committee  in 
drafting  a  recommended  notice  of 
proposed  rulemaking  for  EEOC 
approval. 

Dated;  May  1,  1996. 
Frances  M.  Harl, 

Executive  Officer. 

[FR  Doc.  96-11486  Filed  5-7-96;  8:45  am) 

BILUNQ  CODE  MTD-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  901,  902,  904.  906,  913, 
914.  915. 916.  917,  918  and  920 

RiN1029-AB86 

State  Program  Amendments 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
proposing  to  amend  its  regulations  by 
revising  the  information  currently 
reported  in  the  Code  of  Federal 
Regulations  (CFR)  regarding  the  OSM 
Director's  approval  of  amendments  to 
State  regulatory  programs  and 
abandoned  mine  land  reclamation  plans 
(hereafter  State  program  amendments). 
This  information  would  be  condensed 
to  a  tabular  presentation  depicting  the 
dates  when  State  program  amendments 
were  originally  submitted  to  OSM  and 
the  dates  the  OSM  Director's  decision 
approving  all  or  portions  of  these 
amendments  were  published  in  the 
Federal  Register.  Such  a  rulemaking 
would  reduce  the  number  of 
unnecessary  pages  in  the  CFR.  As 
always,  people  interested  in  getting 
copies  of  the  full  texi  of  the  amended 
State  regulatory  program  or  abandoned 
mine  land  reclamation  plan  could 
contact  the  State  regulatory  authority 
office  or  the  OSM  field  office  with 
oversight  authority  for  that  State. 
DATES:  Written  comments:  We  will 
ac<:ept  written  comments  on  the 


proposed  rule  until  5:00  p.m.  Eastern 
time  on  July  8.  1996. 

Public  hearings:  We  will  accept 
requests  for  a  public  hearing  until  4:00 
p.m.  Eastern  time  on  June  7. 1996. 
People  who  want  to  attend  but  not 
testify  at  the  hearing,  must  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  beforehand  to 
verify  that  we  will  hold  a  hearing.  Any 
disabled  individuals  who  need  special 
accommodations  to  attend  a  public 
hearing  should  also  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments:  Please 
hand-deliver  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Room  120.  1951  Constitution  Ave..  NW. 
Washington.  DC.  or  mail  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Administrative  Record, 
SIB  120.  1951  Constitution  Ave..  NW. 
Washington.  DC  20240. 

You  may  also  sent  comments  through 
the  Internet  to  OSM's  Administrative 
Record.  Our  Internet  address  is: 
OSNRules@OSMRE.GOV.  We  will  file 
copies  of  any  electronic  messages 
received  with  our  Administrative 
Record. 

Public  hearings:  You  must  contact  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  time 
required  under  DATES  to  request  a  public 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Trelease,  Rules  and  Legislation 
Staff,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW,  Washington, 
DC  20240;  Telephone  (202)  208-2783. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Discussion  of  Proposed  Rule 

Why  is  this  rule  lx;ing  written? 
What  would  change? 
How  do  I  get  a  copy  of  State  program 
amendments? 

III.  Procedural  Matters 

L  Public  Comment  Procedures 

Written  Comments 

If  you  are  submitting  written 
comments  on  the  proposed  rule  please 
be  specific,  limit  your  comments  to 
issues  pertinent  to  the  proposed  rule, 
and  explain  the  reason  for  your 
recommendations.  If  possible,  please 
submit  three  copies  of  your  comments 
to  our  Administrative  Record  (see 
ADDRESSES).  We  may  not  consider  your 
comments  for  the  final  rule  when 
received  after  the  close  of  the  comment 
period  (see  DATES)  or  delivered  to 
addresses  other  than  those  listed  in 
ADDRESSES. 
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Public  Hearings 

We  will  hold  public  hearings  on  the 
proposed  rule  by  request  only.  If  no  one 
has  contacted  Mr.  Trelease  requesting  a 
hearing  by  the  date  listed  in  DATES,  we 
will  not  hold  a  hearing.  We  will  hold  a 
public  meeting  instead  of  a  hearing  if 
only  one  person  expresses  an  interest. 
We  will  include  the  results  of  all 
meetings  and  hearings  in  our 
Administrative  Record. 

If  we  hold  a  hearing,  it  will  continue 
until  everyone  who  wants  to  testify  is 
heard.  Please  provide  us  with  an 
advanced  copy  of  your  testimony  at  the 
address  specified  for  the  submission  of 
written  comments  (see  ADDRESSES),  and 
a  copy  to  the  transcriber  when  you 
arrive  at  the  hearing.  This  will  assist  us 
in  preparing  appropriate  questions,  and 
ensure  that  the  transcriber  provides  us 
with  an  accurate  record  of  the 
testimony. 

II.  Discussion  of  Rule 

Why  Is  This  Rule  Being  Written? 

On  March  4,  1995,  the  President 
announced  a  government-wide 
Regulatory  Reinvention  Initiative.  The 
President  directed  each  agency  to 
conduct  a  page-by-page  review  of  its 
regulations  for  the  purpose  of 
eliminating  or  revising  those  that  are 
outdated  or  otherwise  in  need  of  reform. 
As  part  of  that  effort,  OSM  is 
considering  several  means  of  reducing 
the  number  of  pages  in  the  CFR. 

This  rulemaking  would  result  in  a 
reduction  of  approximately  50  pages 
from  the  CFR  and  reduce  future  printing 
costs  for  the  government,  and  contribute 
to  on-going  efforts  to  make  the  CFR  a 
more  readable  document. 

What  Would  Change? 

The  OSM  Director's  approval  or 
approval  in  part  of  State  program 
amendments  is  published  in  the  Federal 
Register  and  codified  in  the  CFR.  The 
regulatory  text  documenting  such 
decisions  usually  contains  topical 
outlines  of  the  amendments  and 
associated  program  citations,  the  dates 
the  amendments  were  submitted  to 
OSM,  and  the  dates  the  amendments 
became  effective.  Under  the  revised 
procedures  of  this  rulemaking,  the 
regulatory  text  would  be  limited  to  a 
tabular  presentation  of  the  dates  that 
States  submitted  amendments,  and  the 
dates  the  amendments  were  published 
in  the  Federal  Register  after  approval, 
or  partial  approval,  by  the  OSM  Director 
for  30  CFR  parts  901.  902,  904,  906,  913, 
914.  915,  916,  917,  918  and  920. 

OSM  believes  that  there  is  no 
compelling  public  need  to  codify  all  of 
the  information  currently  found  in  the 


regulatory  text  of  State  program 
amendment  approvals.  Although  the 
topical  outline  of  an  approved 
amendment  may  be  a  convenient 
reference  for  members  of  the  public  who 
want  to  begin  their  research  of 
particular  provisions  of  that  program 
amendment.  OSM  believes  that  the 
public  would  still  find  it  necessary  to 
refer  back  to  the  final  rule's  Federal 
Register  notice  for  a  thorough  preamble 
discussion  of  those  provisions.  As 
before,  those  people  who  would  like 
copies  of  the  full  text  of  the  State 
program  amendment  may  contact  the 
State  regulatory  authority  office  or  the 
OSM  field  office  with  oversight 
authority  for  that  State. 

How  do  I  Get  a  Copy  of  State  Program 
Amendments? 

Copies  of  approved  State  program 
amendments  may  be  obtain  3d  by 
contacting  the  State  regulatory  authority 
or  the  local  OSM  field  office  with 
oversight  authority  for  that  State. 
Addresses  for  these  offices  are  found  in 
parts  900  through  950  of  the  CFR  with 
their  respective  State  programs. 

III.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  revision  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.) 

National  Environmental  Policy  Act 

This  rule  has  been  reviewed  by  OSM 
and  it  has  been  determined  to  be 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
(NEPA)  process  in  accordance  with  the 
Departmental  Manual  516  DM  6, 
Appendix  8.4.A.(2). 

Executive  Order  12866 

This  rule  is  not  significant  under 
Executive  Order  12866  and  does  not 
require  review  by  the  Office  of 
Management  and  Budget.   - 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
Section  2(h)(2)  of  Executive  Order 
12778,  Civil  Justice  Reform  (56  FR 
55195).  In  general,  the  requirements  of 
Section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  this  proposed  rule.  Additional 


remarlu  follow  concerning  individual 
elements  of  the  Executive  Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

The  proposed  rule  would  have  no 
preemptive  effeci. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any. 
including  all  provisions  repealed  or 
modified? 

This  rule  does  not  modify  the 
implementation  of  SMCRA,  nor  does  it 
modify  the  implementation  of  any  other 
Federal  statute.  The  preceding 
discussion  of  this  rule  specifies  the 
Federal  regulatory  provisions  that  are 
affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  is  the  retroactive  effeci.  if 
any.  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA.  30 
U.S.C.  1276(a). 

Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  Part  4.  In  situations  involving 
State  regulator)'  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items' 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  m  accordance  with  the 
purposes  of  the  Executive  Order? 

As  of  the  date  of  publication,  the 
Attorney  General  and  the  Director  of  the 
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Office  of  Management  and  Budget  have 
not  issued  any  guidance  on  this 
requirement. 

List  of  Subjects  in  30  CFR  Parts  901, 
902,  904,  906,  913,  914,  915,  916,  917. 
918,  and  920. 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Bob  Annslron}^, 

Assistant  Secretary,  Land  and  Minerals 
Management 
Dated:  April  20.  1996. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  parts  901,  902,  904, 
906, 913. 914, 915. 916,  917.  918.  and 
920  are  amended  as  follows: 

PART  901— ALABAMA 

1.  The  authority  citation  for  part  901 
continues  to  read  as  follows: 

Authority:  30  U  S.C   1201  et  ssq. 

2.  Section  901.15  is  revised  to  read  as 
follows: 

§  901 . 1 5    Approval  of  Alat>afna  regulatory 
program  amendments. 

(a)  The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all.  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Onginal  amendment  sub- 

Date  of  final 

mjssion  date 

put>lication 

Nov.  24,  1982  

July  27,  1983. 

Aua  29   1983    

Mar.  2,  1984. 

Nov.  28,  1983  

July  5,  1984. 

Jan  9,  1984  

Sept.  27,  1984. 

May  22.  1985  

July  19,  1985. 

April  2    1985  

Dec.  3.  1985. 

May  7.  1986 

Aug.  14.  1986. 

May  20,  1986  

Sept.  8,  1986 

June  15,  1987  

July  7,  1988. 

Nov  22    1989     

Feb  5.  1991 

July  16    1990      

Feb  28.  1991. 

July  16    1990     

July  3,  1991. 

Nov.  22.  1989;  July  16. 

May  11,  1992. 

1990  and  Aug   1,  1991. 

June  23   1993 

Oct  21,  1993. 

UMI 


(b)  The  trial  period  for  Alabama's 
excess  spoil  disposal  plan  is  extended 
from  January  1,  1991,  to  January  1.  1993. 
The  trial  study  is  extended  with  the 
following  conditions: 

(1)  The  Director,  at  his  discretion, 
may  terminate  the  trial  study  period  at 
any  time  during  the  extended  period,  if 
sufficient  data  becomes  available.  On 
termination  of  the  trial  study  period  and 
OSM's  analysis  of  the  data,  the  Director 
may  then  appjove  or  disapprove  the 
excess  spoil  provisions. 

(2)  At  any  time  during  the  trial  period 
the  Director  may,  at  his  discretion,  place 
a  moratorium  on  new  permit 


applications  which  include 
consideration  of  excess  spoil  provisions. 

(3)  The  State  is  required  to  continue 
to  report  to  the  OSM  Birmingham  Field 
Office  annually  on  August  20,  on  the 
status  of  all  permits  and  permit 
applications  which  include 
consideration  under  excess  spoil 
provisions. 

3.  Section  901.25  is  revised  to  read  as 
follows: 

§  901 .25    Approval  of  Alabama  abandoned 
mine  land  reclamation  plan  amendments. 

(a)  The  Alabama  Amendment, 
submitted  to  OSM  on  June  15.  1987.  was 
approved  on  August  8,  1988.  You  may 
receive  a  copy  from: 

(1)  Alabama  Department  of  Industrial 
Relations.  649  Monroe  Street. 
Montgomery,  Alabama  36130; 

(2)  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Birmingham  Field  Office,  135  Gemini 
Circle.  Birmingham,  Alabama  35209;  or 

(3)  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Appalachian  Regional  Coordinating 
Center,  Three  Parkway  Center, 
Pittsburgh.  Pennsylvania  15220. 

(b)  The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
de<:ision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Original  amendment  sut>- 
mission  date 

Date  of  final 
publication 

Apnl  25,  1990  

June  26.  1992  

Aug.  31,  1990. 
Jan.  12.  1993. 

Oct.  1.  1993  

Dec.  5,  1994 

June  30.  1994. 
Aug.  15,  1995. 

PART  90— ALASKA 

4.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  30  I /.S.C.  1201  et  seq 

5.  Section  902.15  is  revised  to  read  as 
follows: 

§  902. 1 5    Approval  of  Alaska  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Onginal  amendment  sut>- 
mission  date 


Nov   12.  1983  

May  28,  1985  and  Feb.  24, 

1987 
Feb.  2.  1990  


Date  of  final 
publication 


Dec.  23,  1983. 
Feb.  22,  1988. 

Aug.  19,  1992. 


6.  Section  902.25  is  revised  to  read  as 
follows: 

§  902.25    Approval  of  Alaska  abandoned 
mine  land  reclamation  plan  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Onginal  amendment  sub- 
mission date 

Date  of  final 
publication 

May  28,  1992 

Nov.  16.  1992. 

PART  904— ARKANSAS 

7.  The  authority  citation  for  part  904 
continuesto  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

8.  Section  904.15  is  revised  to  read  as 
follows: 

§  904. 1 5    Approval  of  Arkansas  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Fedeal  Register 


Original  amendment  sul>- 
mission  date 

Date  of  final 
publication 

Dec  7   1983  

March  16,  1984. 

May  21.  1985 

Dec.  17.  1984  

March  10,  1986 

Aug.  15,  1985. 
Dec.  2.  1985. 
March  28.  1988. 

Nov.  4,  1987  

June  1.  1988. 

Dec  22   1988  

Nov.  14.  1989. 

Dec.  18,  1989  

Nov.  23.  1990. 

Sept.  20.  1990  

Sept.  27.  1990  

Oct  11    1991            

June  14.  1991. 
July  18.  1991. 
April  23,  1992. 

April  11,  1991  and  Sept. 
25.  1991. 

March  31.  1993 

Aug.  26,  1994  

Aug.  19.  1992. 

Nov.  17,  1994. 
June  30.  1996. 

9.  Section  904.25  is  revised  to  read  as 
follows: 

§  904.25    Approval  of  Arkansas  abandoned 
mine  land  reclamation  plan  amendmenta 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Original  amendment  sut>- 
mission  date 

Date  of  final 
publication 

March  31,  1993 

Oct.  6.  1993  

July  19.  1993. 
Jan.  5.  1994. 

PART  90e-COLORADO 

10.  The  authority  citation  for  part  906 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

11.  Section  906.15  is  revised  to  read 
as  follows: 

§  906.15    Approval  of  Colorado  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Original  amerxjment  sut>- 
mission  date 


Jan.  11,  1982  and  Feb.  25, 

1982. 
Jan.  11.  1982  and  Feb.  25, 

1982;  May  26.  1983  and 

Aug.  2.  1983. 

Aug.  28.  1985  

Aug.  28,  1984  and  March 

12.  1985. 

Jan.  23, 1986 

Jan.  27,  1986  and  May  13, 

1986. 

Aug.  18,  1986  

Nov.  25,  1986  

May  26,  1987 

Oct.  14.  1988  

Aug.  23,  1988  

July  18.  1989  

April  11,  1991   

March  19.  1993 

June  30,  1993 

April  18.  1994  

March  18,  1994 

July  12,  1995  


Date  of  final 
publication 


Dec.  16,  1982. 
May  1,  1984. 

Nov.  15,  1985. 
Feb.  5,  1986. 

May  30,  1986. 
July  1.  1986. 

Feb.  5,  1987. 
May  7.  1987. 
March  31,  1989. 
June  6,  1989. 
Dec.  11,  1989. 
Jan.  14.  1991. 
July  22,  1991. 
Jan.  19.  1994. 
June  1.  1994. 
Dec.  6,  1994. 
May  15,  1995. 
Dec.  14,  1995. 


12  Section  906.25  is  revised  to  read  as 
follows: 

§  906.25    Approval  of  Colorado  abandoned 
mine  land  reclamation  plan  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Original  amendment  sub- 
mission date 

Date  of  final 
piihlication 

April  29,  1995  

Oct.  25,  1995. 

PART  91 3— ILLINOIS 

13.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1301  etseq. 

14.  Section  913.15  is  revised  to  read 
as  follows: 


§913.15    Approval  Of  lUnoto  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register. 


Original  amendment  sut>- 
missiondate 

Dateoffinai 

puuNcauovi 

March  3,  1980 

Nov.  23,  1982. 

Nov.  30,  1982  

May  25,  1983. 

July  27,  1983  

Oct.  13,  1983. 

Aug.  11.  1983  

Nov.  10, 1983. 

March  16.  1984 

Sept.  28,  1984. 

Sept.  27,  1984  

Jan.  11.  1985. 

Dec.  23,  1983  

Oct  30,  1985. 

May  30,  1985  and  June  2. 

Dec.  10,  1986. 

1986. 

March  28,  1986 

Oct.  25,  1988 

and  Jan.  4, 

1989. 

Julv  17  1989  

Aug.  29,  1990. 
May  6,  1991. 

JuN  26.  1990  

March  5.  1991 

Aug.  2,  1991. 

Feb.  1.  1991   

Dec.  13,  1991. 

June  22,  1992 

Sept  3,  1993. 

Aug.  17,  1993  

Feb.  2,  1994. 

Sept.  9,  1994  

Nov.  21,  1994. 

March  3,  1995 

July  11,  1995. 

15.  Section  913.25  is  revised  to  read 
as  follows: 

§913.25    Approval  of  Illinois  abandoned 
mine  land  reclamation  plan  amendments. 

(a)  You  may  receive  copies  of  the 
Illinois  Abandoned  Mine  Land 
Reclamation  Plan  and  amendments  from 
the: 

(1)  Illinois  Department  of  Natural 
Resources,  Office  of  Mines  and 
Minerals,  Division  of  Abandoned  Mine 
Lands  Reclamation,  524  South  Second 
Street,  Springfield.  Illinois  62701-1787; 
or 

(2)  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Indianapolis  Field  Office,  Minton- 
Capehart  Federal  Building,  room  301. 
575  North  Pennsylvania  Street, 
Indianapolis,  Indiana  46204. 

(b)  The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Original  amendment  sub- 
mission date 

Daie  of  final 
publication 

Jan.  19.  1984 

June  11.  1984. 

Sept.  6,  1989  

June  29.  1990 

Aug.  13,  1992  

July  2,  1993  

April  10,  1995  

Feb.  14,  1990. 
Nov.  2,  1990. 
Jan.  14,  1993. 
Sept.  21,1993. 
July  11.  1995. 

PART  914-IND«ANA 

16.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

17.  Section  914.15  is  revised  to  read 
as  follows: 

§914.15    Approval  of  Indiana  reguMory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Onginal  amendment  sut>- 

Dateoffinai 

missiondate 

Sept.  1,  1982  

Dec.  17,  1962. 

Dec.  9.  1982  

March  4.  1963. 

April  19  and  28,  1963 

Aug.  19.  1963. 

March  5.  1984 

July  10.  1964. 

March  19,  1984 

Oct.  19.  1984. 

Feb.  7,  1985  

May  13.  1965. 

Dec.  7,  1984  

May  15.  1965. 

May  29. 1984  ..; 

May  16.  1965 

Feb.  18,  1985  

June  5.  1965 

Dec.  10  and  16,  1985 

March  14.  1986. 

Sept.  4.  1985  

Mvch  17.  1986. 

Jan  31    1986  

May  13.  1966. 
Aug.  14.  1986. 

May  29. 1986 

Sept.  24.  1986  

Jan.  21.  1987. 

June  11.  1986  and  Nov.  7. 

April  1.  1987. 

1986. 

June  11.  1986  and  May  4, 

Feb.  16.  1988. 

1987. 

Aoril  10  1987  

Marcti  22,  1988 

AuQ   13  1987  

Nov.  10,  1988. 

Aug.  13,  1987  and  June 

Oct.  12.  1989. 

12,  1989. 

Sept.  28.  1988  

Nov.  1.  1989. 

Marcti  18   1988 

Dec.  15,  1989. 

Nov.  8,  1989  

April  5.  1990. 

March  18.  1988 

April  23.  1990. 

Dec.  5.  1989  and  May  16, 

Aug.  10,  1990. 

1990. 
Dec.  4,  1989  and  Aug.  9, 

1990. 
Aug.  15,  1989  and  Dec  5, 

1989. 

Oct.  24.  1990  

Dec.  11.  1990  

Sept.  29,  1988  and  Feb. 

15.  1991. 
June  4,  1991  


July  11,  1991  

March  18,  1988 

Dec.  6.  1991  

May  22  and  23.  1991  

June  4,  1991  

May  23.  1991  

May  7,  1992  

March  18.  1988.  Feb.  15. 
1991  and  July  10,  1991.  \ 

July  16,  1992  i 

Dec.  2,  1992  j 

Nov.  13.  1992  

Jan.  4,  1993 

March  26,  1992 

Aug.  8.  1992  


Sept.  24,  1990. 

Jan.  18.  1991. 

March  15,  1991 
March  21,  1991. 
Aug.  2,  1991. 

Nov.  27.  1991 
and  Dec.  13, 
1991 

Dec.  13.  1991. 

Apnl  20,  1992. 

May  11.  1992. 

May  29,  1992. 

June  23,  1992. 

Sept.  14,  1992. 

Dec.  17,  1992. 

Dec.  30.  1992. 

Jan.  14.  n93. 
May  17  1993. 
June  24,  1993. 
Aug.  2,  1993 
Aug.  16.  1993. 
Sept.  3,  1993. 
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Original  amendment  sub- 
mission date 


April  19.  1993  

Feb.  24.  1993  

July  2,  1993  

April  2,  1993  

Oct.  1.  1993  

June  15.  1994 

Aug.  11.  1994  

Sept.  26,  1994  

Dec.  7.  1994  

March  21.  1994 

Jan.  31.  1995 

March  18,  1994  and  Aug. 

25,  1994. 
May  3.  1995 

May  11,  1995 

Dec.  30.  1993  


Date  of  final 
publication 


Sept.  21.  1993. 
Nov.  18,  1993. 
June  16.  1994. 
July  15.  1994. 
July  27.  1994. 
Oct.  20.  1994. 
Dec.  13,  1994. 
Feb  2,  1996. 
March  10.  1995. 
April  4.  1995. 
April  7.  1995. 
April  20.  1995. 

Sept.  14,  1995 
and  Oct.  25. 
1995. 

Oct.  16.  1995. 

Nov.  9.  1995. 


18.  Section  914.25  is  revised  to  read 
as  follows: 

§  91 4.25    Approval  of  Indiana  atModonad 
mine  land  reclamation  plan  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all.  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Original  amerxlment  sub- 
mission date 

Date  of  final 
publication 

Jan.  22,  1988  

Dec.  29.  1988. 

Nov.  17.  1992  

May  11.  1992 
and  Oct.  6. 
1992. 
Oct.  26,  1994. 

PART  91 5— IOWA 

19.  The  authority  citation  for  part  915 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

20.  Section  915.15  is  revised  to  read 
as  follows: 

§915.15    Approval  of  Iowa  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all.  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Original  amendment  sut>- 
mtsston  date 


Date  of  final 
publication 


Sept.  28,  1982  Jan. 

May  9,  1984  '  Dec. 


Jan.  31,  1985  and  Feb- 
ruary 5,  1985. 
July  25  and  26,  1985  .... 

June  16,  1986 

Aug.  12.  1986  

April  28,  1987  

June  9,  1988 

Dec.  26.  1990  


May 

May 
Oct. 
Dec. 
Oct. 
Dec. 
Nov. 


4,  1983. 
7,  1984. 
24,  1985. 

9,  1986. 
7,  1986. 
11,  1986. 
7.  1987. 
9.  1988. 
6.  1991. 


Original  amendment  sub- 
mission date 

Date  of  final 
publication 

Nov  23   1992  

Feb.  8,  1994. 

April  13,  1994  

April  6.  1995. 

PART  916— KANSAS 

21.  The  authority  citation  for  part  916 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

22.  Section  916.15  is  revised  to  read 
as  follows: 


§  91 6. 1 5    Approval  of  Kansas  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Original  amerxlment  sut>- 
missiondate 


May  20.  1981  

Nov.  16.  1982  

March  16.  1984 

Dec.  21,  1984  

April  4.  1985  

April  23.  1986  

Aug.  5,  1987  

April  29.  1988  

Jan.  26.  1988 

Junes.  1990  and  SepL  14 

and  17,  1990. 
June  29.  1989;  Oct  24  and 

30.  1989  and  Nov.  9  and 

17,  1989. 
June  29.  1989;  July  10. 

1989:  June  29.  1990  and 

Oct.  9.  1990. 

June  3.  1991  

July  10.  1992  and  Dec.  23. 

1992. 

Sept.  14.  1993;  Jan.  26, 
1 994  and  March  1 0. 
1994. 

July  10,  1989  

Aug.  9.  1995  


Date  of  final 
publication 


April  14,  1982. 
March  1.  1983. 
June  8,  1984. 
April  11.  1985. 
Nov.  15.  1985. 
May  26.  1987. 
Dec.  31.  1987. 
Oct  5,  1988. 
Oct.  7,  1988. 
Feb.  19.  1991. 

Sept.  13.  1991. 


April  13.  1992. 


Aug.  19.  1992. 
June  14,  1993 

and  Aug.  30. 

1993. 
June  3,  1994. 


Sept.  9.  1994. 
Nov.  27.  1995. 


23.  Section  916.25  is  revised  to  read 
as  follows: 

§  91 6.25    Approval  of  Kansas  abandoned 
mine  land  reclamation  plan  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all.  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register: 


Original  amerxjment  sub- 
mission date 


April  29,  1988  

Sept.  30.  1988  and  Dec.  6. 

1988. 
June  29.  1989  and  Sept. 

11.  1989. 


Date  of  final 
publication 


Oct.  5,  1988. 
Jan.  10,  1989. 

Nov.  30.  1989. 


Original  amendment  sutv 
missiondate 

Date  of  final 
publication 

Oct.  25,  1991  

April  13.  1992. 

PART  917— KENTUCKY 

24.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

25.  Section  917.15  is  revised  to  read 
as  follows: 

S  91 7.1 5    Approval  of  Kentucky  regulatory 
program  amendments. 

(a)  The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register. 


Original  amendment  sut)- 

Date  of  final 

missiondate 

publication 

May  28,  1982 

Jan.  4.  1983. 

May  28,  1982 

May  13.  1983. 
May  20.  1983. 
Oct.  12,  1983. 

Jan.  11,  1983 

Feb.  1,  1983  

Oct.  31.  1983  

Nov.  25.  1983. 

Jan.  10.  1984 

April  13.  1984. 
Aug.  22.  1984. 

May  1.  1984 

Oct.  31.  1983  

Sept  25.  1984. 
Oct  3.  1984. 

Oct.  31.  1983  

Oct.  12.  1984  

March  4.  1985. 

Aug.  3,  1984  

May  30.  1985. 
Nov.  20.  1986. 

Aug.  29.  1985  

Dec.  4,  1984  

Dec.  10.  1985. 

June  6,  1984  and  Dec.  17. 

Jan.  24,  1986. 

1985. 

Aug.  13.  1986  

March  3.  1986. 

Sept.  16,  1985  and  Dec. 

March  17.  1986. 

10.  1985. 

Dec.  10.  1986  

April  4.  1986. 

Dec.  3,  1985  

April  9,  1986. 
May  27,  1986. 
July  15,  1986. 

Aug.  3.  1984  

April  29.  1986  

Aug.  30.  1985.  Sept  16. 

Aug.  27,  1986. 

1985.  and  Feb.  7.  1986. 

Sept.  5,  1986  

March  9  1987. 

Feb.  27,  1.987  

Dec.  31.  1987. 

June  17,  1987 

March  10.  1988. 

May  28.  1987 

Oct.  7.  1988. 

April  29.  1988  

oct.  6.  1988. 

July  5,  1989  

Dec.  15.  1989. 

April  29.  1986  

April  9.  1990. 
Aug.  10.  1990. 

April  21,  1988  

Aug.  15.  1989  

Nov.  1.  1990. 

July  15.  1988  

Dec.  31.1990. 

May  8.  1990 

Feb  6,  1991. 

Jan.  9,  1991  

April  16,  1991. 
Sept.  23,  1991. 

Jan.  24.  1991  

June  28.  1991  

April  15,  1992. 
Aug.  18,  1992. 

Sept  18.  1989  

June  28.  1991  

Oct.  1,  1992. 

March  13.  1992 

Dec.  9,  1992. 

July  30,  1992  

Dec.  17, 1992. 

June  28,  1991  

Jan.  12.  1993. 

June  28.  1991  

June  8,  1993. 

July  30.  1992  

March  26,  1993. 

July  28.  1992  

Aug.  6.  1993. 

July  21.  1992  

Oct.  1,  1993. 

June  28.  1991  

May  26.  1994. 
Feb.  24.  1994. 

May  21.  1993 
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Original  amerxlment  sub- 
mission date 


April  26,  1994 
April  18,  1994 
Oct.  3,  1994  ... 
April  29,  1994 


Date  of  final 
publication 


Sept.  1.  1994. 
Sept.  16.  1994. 
Feb.  15,  1995. 
Jijne  27.  1995. 


(b)  The  Director  is  deferring  his 
decision  on  the  enforcement  provisions 
of  section  720  of  the  Act  from  its 
effective  date  (October  24, 1992),  to  the 
effective  date  of  KRS  350.421  (1)  and  (2) 
(July  15, 1994). 

26.  Section  917.21  is  revised  to  read 
as  follows: 

f  91 7.21    Approval  of  Kentucky  abandoned 
mine  land  reclamation  plan  amendments. 

(a)  The  Kentucky  Amendment, 
submitted  to  OSM  on  December  8, 1982, 
is  approved.  You  may  receive  a  copy 
from: 

(1)  Commonwealth  of  Kentucky, 
Natural  Resources  and  Environmental 
Protection  Cabinet,  Division  of 
Abandoned  Lands,  618  Teton  Trail. 
Frankfort,  Kentucky  40601;  or 

(2)  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Lexington  Field  Office,  2675  Regency 
Road,  Lexington,  Kentucky  40503-2922. 

(b)  The  Kentucky  Abandoned  Mine 
Reclamation  Amendment,  submitted  to 
OSM  on  March  25,  1985,  is  approved. 
Copies  may  be  obtained  at  the  addresses 
listed  in  paragraph  (a). 

(c)  The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Original  amendment  sub- 
mission date 

Date  of  final 
publication 

June  24.  1992 

May  5  1994   

Dec.  17,  1992. 
July  29.  1994. 

PART  918— LOUISIANA 

27.  The  authority  citation  for  part  918 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

28.  Section  918.15  is  revised  to  read 
as  follows: 

§  91 8.1 5    Approval  of  Louisiana  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Registan 


Original  amerxlment  sut>- 
mission  date 


Jan.  19,  1990 


Date  of  final 
publication 


Original  amerxlment  sub- 
mission date 


Aug.  14.  1990 
Nov.  12,  1991 
May  3.  1994  .. 
I^v.  2.  1994  . 


Date  of  final 
publication 


May  21,  1991. 
Oct  28,  1992. 
Sept  20.  1994. 
Jan.  24.  1995. 


PART  920— MARYLAND 

29.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

30.  Section  920.15  is  revised  to  read 
as  follows: 

§920.15    Approval  of  Itaryland  regulatory 
program  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 
and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Original  amendment  sdb- 

Date  of  final 

mission  date 

publication 

Oct.  28,  1982  

Feb.  8,  1984. 

May  28.  1984  and  Oct.  5. 

Jan.  22.  1985. 

1984. 

Jan.  30.  1986 

Sept.  10,  1985. 

Jan.  13.  1984;  Junes. 

Nov.  18,  1985. 

1984;  Aug.  7.  1984;  Oct 

10.  1984  and  Nov.  9, 

1984. 

Jan.  14.  1986  and  May  15. 

Dec.  12.  1986. 

1986. 

March  18,  1986  and  April 

Jan.  30.  1987. 

23.1986. 

July  8.  1987  and  June  10. 

June  5.  1990. 

1988. 

March  30.  1989 

Jan.  11.  1991. 

June  15,  1989 

March  21.  1991. 

Sept.  28,  1990  and  Nov. 

April  26,  1991. 

21.  1990. 

March  27,  1989 

May  22,  1991. 

March  23.  1990 

June  21.  1991. 

Oct.  31.  1989  

Aug.  9,  1991. 

Dec.  6.  1990  

Dec.  2.  1991. 

June  10.  1988;  June  14. 

Dec.  5,  1991. 

1989  and  June  15.  1989. 

May  7.  1991  and  May  16, 

Jan.  10,  1992. 

1991. 

Jan.  23.  1992  

Sept.  24.  1992. 

June  11.  1992 

Nov.  16.  1992. 

July  14,  1992  

Dec.  17.  1992. 

June  23.  1992 

Dec  30.  1992. 

Oct.  21.1992  

May  17,  1993. 

Feb.  23.  1993  

June  17,  1993. 

Feb.  7,  1992  

June  22,  1993. 

Feb.  5,  1993  

July  6,  1993. 
June  30.  1994. 

Feb.  25.  1994  

May  16,  1994  and  May  31. 

Nov.  14,  1994. 

1994. 

June  16,  1996 

Nov.  9.  1996. 

May  8,  1991. 


31.  Section  920.25  is  revised  to  read 
as  follows: 

§920.25    Approve  of  Maryland  abandoned 
mine  land  reclamation  plan  amendments. 

The  following  is  a  list  of  the  dates 
amendments  were  submitted  to  OSM 


and  the  dates  when  the  Director's 
decision  approving  all,  or  portions  of 
these  amendments,  were  published  in 
the  Federal  Register 


Original  amerxknenl  sut>- 
missiondate 


Date  of  final 
pUDHCflfton 


Sept  4,  1992  . 
Aug.  19.  1993 


March  22.  1993. 
Dec.  9. 1994. 


[FR  Doc.  96-11306  Filed  5-7-96:  8:45  am] 
BMJJNGOOOC  4»1«-0S-M 


30  CFR  Part  950 
[WY-028] 

Wyoming  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
aiuiouncing  receipt  of  a  proposed 
amendment  to  the  Wyoming  regulatory 
program  (hereinafter,  the  "Wyoming 
program")  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  revisions  to  statutes 
pertaining  to  in  situ  mining.  The 
amendment  is  intended  to  revise  the 
Wyoming  program  to  be  consistent  with 
SMCRA. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.  June  7, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  June  3,  1996.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  m.d.t.  on  May  23. 
1996. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  deUvered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Director.  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Federal  Building.  Room  2128.  100 
East  "B"  Street.  Casper.  Wyoming 
82601-1918 
Dennis  Hemmer.  Director,  Department 
of  Environmental  Quality,  Herschler 
Building — 4th  Floor  West.  125  West 
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25th  Street,  Cheyenne.  Wyoming 
82002.  Telephone:  (307)  777-7938 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett,  Telephone:  (307)  261- 

5824,  Internet  address: 

GPADGETT@OSMRE.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the  ' 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  can 
be  found  in  the  November  26, 1980, 
Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
amendments  can  be  found  at  30  CFR 
950.11.  950.12,  950.15,  950.16,  and 
950.20. 

II.  Proposed  Amendment 

By  letter  dated  April  18,  1996 
(administrative  record  No.  WY-32-02), 
Wyoming  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq). 
Wyoming  submitted  the  proposed 
amendment  in  response  to  a  January  27, 
1995,  letter  (administrative  record  No. 
WY-32-01)  that  OSM  sent  to  Wyoming 
in  accordance  with  30  CFR  732.17(c). 
The  provisions  of  the  Wyoming 
Environmental  Quality  Act  that 
Wyoming  proposes  to  revise  are: 
Wyoming  Statute  (W.S.)  35-11-426,  in 
situ  mineral  mining  permits  and  testing 
licenses,  and  W.S.  35-11—431,  research 
and  development  licenses,  rcnev^rals, 
and  applications. 

Specifically,  Wyoming  proposes  to 
revise  W.S.  35-11-426  to  read  as 
follows  (italicized  words  denote 
proposed  additions  and  words  enclosed 
in  brackets  denote  proposed  deletions): 

35-1 1-426.  In  situ  minsral  mining  permit.s 
and  testing  licenses. 

in)  Any  person  desiring  to  engage  in  situ 
mineral  mining  or  research  and  development 
testing  is  governed  by  this  act.  (Any  general 
provisions  of  ttie  act  which  are  more 
stringent  than  the  particular  requirements 
contained  in  W.S.  35-11-427  through  35-11- 
4.16  shall  control  for  purposes  of  the 
iPRulation  of  coal  in  situ  processing  activity,  j 

(h)  AH  provisions  of  this  act  npplicahle  to 
a  surface  coal  mining  operation,  as  defined 
ill  W.S.  .7.5-1 1-W3(e)(xx),  shall  apply  to  coal 
m  situ  operations,  regardless  of  whether  such 
operations  are  connected  with  existing 
surface  or  underground  coal  mines,  including 
research  and  development  testing  licenses,  in 
addition  to  the  requirements  of  W  S.  .IH-l  I- 
4P7  through  i5-n-4J6 


Wyoming  proposes  to  revise  W.S.  35- 
11-426  to  read  as  follows: 

35-11-431.  Research  and  development 
license:  renewal;  application. 

(a)  A  special  license  to  conduct  research 
and  development  testing  may  he  issued  by 
the  administrator  for  a  one  (1)  year  period 
without  a  permit  and  may  be  renewed 
annually.  An  application  for  a  research  and 
development  testing  license  shall  be 
accompanied  by  a  fee  of  twenty-five  dollars 
($25.00)  and  shall  include: 
•         •         •         *         * 

(vi)  [Proof  of  notice  and  mailing  to  all 
persons  within  one  half  ('/z)  mile  of  the 
license  area  having  a  valid  legal  estate  of 
record]  All  requirements  ofW,S.  35-11-406 
(j)  and  (k);  and 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Wyoming  program. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

2.  Public  Healing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t.  on  May  23. 1996.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  s<:heduled  to  testify,  and  who  wish 


to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  persons  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  pubUc  and, 
if  possible,  notices  of  meetings  w"ill  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

rV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
sdlely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 
No  environmental  impact  statement  is 

required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  prograni 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332  (2)(C)). 
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4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  nde  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  25, 1996. 
Russell  F.  Price, 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 

(FR  Doc.  96-11292  Filed  5-7-96;  8:45  ami 
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National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC23 

Voyageurs  National  Park,  Aircraft 
Operations — Designation  of  Areas 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMMARY:  The  proposed  rule  would 
amend  the  special  regulations  for 
Voyageurs  National  Park  by  replacing 
the  interim  rule  (60  FR  39257)  that  was 
published  on  August  2,  1995, 
designating  certain  areas  op>en  to  aircraft 
use  within  the  park.  This  rulemaking  is 
necessary  to  comply  with  NPS  general 
regulations  that  require  special 
regulatory  designation  for  areas  in  parks 
open  to  the  operation  or  use  by  aircraft. 
The  intended  effect  of  this  rule  is  to 
increase  safety,  protect  resources  and 
provide  appropriate  enjoyment  to  all 
park  users. 


The  1980  Master  Plan  for  the  park 
states  that  float  planes  and  ski  planes 
will  be  allowed  upon  all  lakes  deemed 
safe  by  the  Minnesota  Department  of 
Transportation.  It  also  stated  this 
allowance  woidd  be  subject  to  the 
findings  of  a  wilderness  study.  The  1992 
wilderness  study.  The  1992  wilderness 
study  recommended  that  planes  be 
allowed  on  the  four  major  lakes  (Rainy. 
Kabetogama.  Namakan  and  Sand  Point), 
as  well  as  the  following  interior  lakes: 
Locator.  War  Club.  Quill,  Loiten. 
Shoepack.  Little  Trout  and  Mukooda. 
Each  year  the  park  receives  an 
increasing  number  of  inquiries  for 
permission  to  land  Ooat  planes  in  the 
park. 

Public  aircraft  use  on  park  waters 
occurred  prior  to  the  designation  of  the 
park  in  1971.  This  use  is  primarily 
related  to  fishing,  camping, 
transportation  to  resorts  and  summer 
dwellings  and  is  typical  for  the  area. 
Float  plane  use  is  mainly  associated 
with  the  four  major  lakes  with  use  of  the 
interior  lakes  constituting  less  than  one 
percent  of  the  pair's  use.  Aircraft  are 
currently  prohibited  from  using  about 
22  small  interior  lakes  that  have  been 
determined  to  be  too  small  to  use  safely 
by  the  Minnesota  Etepartment  of 
Transportation.  Tluee  other  lakes  that 
have  been  used  periodically  and  are 
accessible  by  hiking  trails  will  not  be 
opened  to  float  plane  use  by  this 
regulation.  The  closing  of  these  three 
interior  lakes  will  allow  the  park  to 
manage  the  interior  lakes  on  an 
equitable  basis  since  other  motorized 
uses  are  prohibited. 
DATES:  Written  Comments  will  be 
accepted  through  September  5. 1996. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Proposed 
Regulation  Comment.  Voyageurs 
National  Park.  3131  Highway  53, 
International  Falls,  MN  56649-8904. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Chief  Ranger.  Voyageurs  National  Park, 
3131  Highway  53,  International  Falls, 
MN  56649-8904.  Telephone  (218)  283- 
9821. 

SUPPLEMENTARY  INFORMATION: 

Extended  Comment  Period:  Voyageurs 
National  Park — ^Aircraft  Operations, 
Designation  of  Areas 

This  document  aiuiounces  a  120-day 
Reopening  of  the  comment  i>eriod  for  the 
proposed  rule — Voyageurs  National 
Park — Aircraft  Operations,  Designation 
of  Areas — that  was  published  in  the 
Federal  Register  on  January  31. 1996 
(61  FR  3360).  The  initial  comment 
period  expired  on  April  1. 1996. 
Comments  received  during  the  initial 
comment  period  requested  additional 


time  to  review  the  proposed  regulation. 
Accordingly,  the  comment  pteriod  for 
the  proposed  rule  is  hereby  extended  an 
additional  120  days. 

Dated:  April  25. 1996. 
GaorgB  T.  Franqitaii,  )r.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  96-11397  Filed  5-7-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[FRL-6468^] 

RIN2060-AF04 

National  Emisskm  Standante  for 
Haardous  Air  Pollutants:  National 
Emission  Standard  for  Radon 
Emissions  From  Pttosphogypsum 
Stacks 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Proposed  rule;  Notice  of 

Reconsideration. 

SUMMARY:  On  March  24. 1994,  EPA 
announced  its  decision  concerning  a 
{>etition  by  The  Fertihzer  Institute  (TFI) 
seeking  reconsideration  of  a  June  3, 
1992  final  rule  revising  the  National 
Emission  Standard  for  Radon  Emissions 
from  Phosphogypsum  Stacks,  40  CFR 
Part  61.  Subpart  R.  EPA  partially 
granted  and  partially  denied  the  TFI 
petition  for  reconsideration.  Pursuant  to 
that  decision,  EPA  is  convening  a 
rulemaking  to  reconsider  40  CFR 
61.205,  the  provision  of  the  final  rule 
which  governs  distribution  and  use  of 
phosphogypsuim  for  research  and 
development,  and  the  methodology 
utilized  under  40  CFR  61.207  to 
establish  the  average  radium-226 
concentration  for  phosphogypsum 
removed  from  a  phosphog\'psum  stack. 
This  document  identifies  proposed 
changes  to  be  considered  as  part  of  this 
reconsideration  and  specific  underlying 
issues  on  which  EPA  seeks  further 
comment. 

DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  EPA 
on  or  before  July  8,  1996.  EPA  will  hold 
a  public  hearing  concerning  this 
proposed  rule  in  Washington,  DC.  if  a 
request  for  a  hearing  is  received  by  EPA 
by  June  7,  1996.  In  the  event  a  hearing 
is  requested.  EPA  will  publish  a 
separate  notice  specifying  the  date  and 
location  of  the  hearing. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to: 
Air  and  Radiation  Docket  and 
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Information  Center,  6102,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  .S.VV..  Washington,  D.C.  20460. 
Attn:  Air  D«;ket  No.  A-94-57.  Requests 
for  a  publii:  hearing  should  be  made  in 
writing  to  the  Director,  Radiation 
Prote<:tion  Division,  B602|,  Office  of 
Radiation  and  Indoor  Air. 
Environmental  Protection  Agency,  401 
M  St..  S.VV..  Washington,  D.C.  20460. 
Requests  may  also  be  faxed  to  EPA  at 
(202) 233-9629. 

FOR  FURTHER  INFORMATION  CONTACT: 
(acolyn  Dziuban,  Center  for  Federal 
r,uidan<;e  and  Air  Standards  (6602)), 
Office  of  Radiation  and  Indoor  Air, 
Environmental  Protection  Agency, 
Washington,  IX:  20460  (202)  233-9474. 

SUPPLEMENTARY  INFORMATION: 

Docket 

Docket  No.  A-79-11  contains  the 
public  record  supporting  the  final  rule 
revising  40  CFR  Part  bl.  Subpart  R, 
which  EPA  issued  in  1992  (57  FR 
2330.S,  June  3.  1992).  It  also  contains  the 
August  3,  1992  TFI  petition  which  led 
to  the  initiation  of  this  rulemaking,  and 
the  EPA  response  partially  granting  and 
partially  denying  the  TFI  petition  (59  FR 
14040,  March  24,  1994).  Docket  No.  A- 
94-57  contains  certain  documents  upon 
which  this  proposal  is  based.  These 
do<:kets  are  available  for  public 
inspe<:tion  between  the  hours  of  8  a.m. 
and  4  p.m.,  Monday  through  Friday,  in 
room  M1500  of  Waterside  Mall,  401  M 
Street,  SW,  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

I.  Background 

A  Description  of  Phosphogypsuni 

Phosphogypsum  is  a  waste  byproduct 
which  results  from  the  wet  process  of 
producing  phosphoric  a«;id  from 
phosphate  rock.  Phosphogypsum  stacks 
are  piles  of  waste  or  mines  utilized  to 
store  and  dispose  of  phosphogypsum. 
Because  phosphiite  ore  contains  a 
relatively  high  concentration  of  uranium 
and  radium,  phosphogypsum  piles  also 
contain  high  levels  of  th(»se  elements 
The  va.st  majority  of  piles  are  located  in 
Florida,  although  other  states  also 
involved  in  phosphate  rock  production 
include  Idaho,  North  Caroluia, 
Tennessee,  Utah,  .Mabama  and 
Wyoming. 

B.  Fegulatory  History 

1.  The  December  15.  1989  Standard 

On  December  15,  1989,  EPA 
published  a  National  Emission  Standard 
for.Hazardous  Air  Pollutants  (NESHAP) 
applicable  to  radon  emissions  from 
phosphogypsum  stacks,  40  CFR  Part  61, 


Subpart  R  (54  FR  51654,  December  15, 
1989)  (Subpart  R).  As  part  of  that 
standard.  EPA  adopted  a  work  practice 
requirement  that  all  phosphogypsum  be 
disposed  of  in  stacks,  thereby  permitting 
control  and  measurement  of  gaseous 
radon-222  which  is  emitted  when  the 
radium  present  in  the  phosphogypsum 
decays. 

Subsequent  to  the  issuance  of  Subpart 
R,  EPA  received  petitions  for 
reconsideration  from  The  Fertilizer 
Institute  (TFI).  Consolidated  Minerals, 
Inc.,  and  U.S.  Gypsum  Company.  These 
petitioners  objected  to  the  requirement 
that  all  phosphogypsum  be  disposed 
and  managed  in  stacks,  because  it 
precluded  various  alternative  uses  of 
phosphogypsum,  including  use  of 
phosphogypsum  in  agriculture, 
construction,  and  research  and 
development.  Because  EPA  had  not 
fully  considered  the  implications  of  its 
work  practice  standard  for  alternative 
uses,  EPA  agreed  to  convene  a 
reconsideration  proceeding  in  which  the 
risks  associated  with  alternative  uses 
and  the  procedures  under  which 
alternative  uses  might  be  permitted 
could  be  evaluated  (54  FR  9612,  March 
7,  1989). 

Rather  than  setting  forth  one  specific 
proposal  for  revision  of  Subpart  R,  EPA 
requested  comment  on  a  variety  of 
substantive  issues,  including  specific 
types  of  proposed  alternative  uses  of 
phosphogypsum  and  the  health  risks 
asso<;iated  with  these  alternative  uses. 
EPA  also  requosted  comment  on  four 
general  options  for  regulation  of 
alternative  uses:  (1)  no  change  in  the 
work  practice  requirement,  (2)  changing 
the  definition  of  phosphogypsum  to 
exclude  from  the  work  practice 
requirement  material  with  radium-226 
concentrations  up  to  10  picocuries/gram 
(pCi/g),  (3)  permitting  use  of 
phosphogypsum  in  research  and 
development  on  processes  to  remove 
radium  from  the  phosphogypsum,  and 
(4)  permitting  alternative  use  of 
phosphogypsum  only  after  specific 
permission  from  EPA. 

2.  The  June  3,  1992  Revision  of  Subpart 
R 

After  analyzing  the  risks  associated 
with  the  various  alternative  uses  of 
phosphogypsum  which  were  proposed 
and  evaluating  the  comments  which 
were  received,  EPA  issued  a  final  rule 
revising  Subpart  R  (57  FR  23305,  June 

3,  1992).  The  approach  which  EPA 
ultimately  adopted  was  a  hybrid  of  the 
options  it  had  previously  identified.  For 
phosphogypsum  use  in  agriculture,  EPA 
decided  that  it  would  be  impractical  to 
require  ca.se-by-case  approval.  Based  on 
its  analysis  of  potential  risks  asso<:iated 


with  long-term  use  of  phosphogypsum 
in  agriculture,  EPA  set  a  maximum 
upper  limit  of  10  pCi/g  for  radium-226 
in  phosphogypsum  distributed  for  use 
in  agriculture.  Rather  than  excluding 
material  at  or  below  10  pCi/g  from  the 
standard,  EPA  established  sampling, 
measurement,  and  certification 
procedures  permitting  such  material  to 
be  removed  from  stacks  and  sold  for 
agricultural  use.  Based  on  an  analysis  of 
potential  risks  associated  with  the 
research  and  development  use,  EPA 
decided  to  permit  the  use  of  up  to  700 
pounds  of  phosphogypsum  for  a 
particular  research  and  development 
activity.  EPA  also  decided  to  adopt 
procedures  permitting  approval  of  other 
uses  of  phosphogypsum  on  a  case-by- 
case  basis. 

After  EPA  issued  its  final  rule 
concluding  the  reconsideration 
proceeding  and  revising  Subpart  R,  The 
Fertilizer  Institute  (TFI)  sought  judicial 
review  of  the  1992  revisions  of  Subpart 
R  in  The  Fertilizer  Institute  v. 
Environmental  Protection  Agency,  No. 
92-1320  (D.C.  Cir.).  TFI  also  filed  a 
petition  dated  August  3, 1992  seeking 
further  reconsideration  of  the  revisions 
of  the  rule  pursuant  to  Clean  Air  Act 
Section  307(d)(7)(B).  TFI,  EPA.  and 
ManaSota-88,  another  petitioner  who 
sought  review  of  the  1992  rule  in 
ManaSota-88  v.  Browner,  No.  92-1330 
(D.C.  Cir.),  later  reached  an  agreement  to 
jointly  move  the  D.C.  Circuit  Court  of 
Appeals  to  stay  judicial  review  of  the 
1992  rule,  and  the  Court  granted  the 
motion.  As  part  of  that  agreement,  EPA 
agreed  to  make  a  final  decision  whether 
to  grant  or  to  deny  the  TFI  petition  for 
reconsideration.  After  a  careful  review 
of  all  of  the  objections  set  forth  in  the 
petition  for  reconsideration.  EPA 
decided  to  partially  deny  and  to 
partially  grant  the  petition  (59  FR 
14040.  March  24,  1994). 

II.  Standard  for  Reconsideration 

Under  Clean  Air  Act  Section 
307(d)(7)(B),  the  EPA  Administrator  is 
required  to  convene  a  reconsideration 
proceeding  if:  (1)  the  person  raising  an 
objection  to  a  rule  can  demonstrate  to 
the  Administrator  that  it  was 
impracticable  to  raise  such  objection 
within  the  time  permitted  for  public 
comment  or  the  grounds  for  the 
objection  arose  after  the  period  for 
public  comment,  ond(2)  if  the 
Administrator  determines  that  the 
objection  is  of  central  relevance  to  the 
outcome  of  the  rule.  Therefore, 
reconsideration  is  not  required  if  the 
objections  by  a  petitioner  were  raised  or 
could  reasonably  have  been  raised 
during  the  pendency  of  the  rulemaking. 
Moreover,  even  in  the  cirt:umstance 
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where  a  particular  objection  could  not 
have  been  raised  earlier,  reconsideration 
is  not  required  if  EPA  determines  that 
such  objections  would  not  have  altered 
the  outcome  of  the  rule  had  they  been 
raised  earlier. 

In  the  notice  announcing  the  Agency's 
decision  to  partially  deny  and  partially 
grant  TFI's  Petition  for  Reconsideration 
(59  FR  14040,  March  24.  1994).  EPA 
concluded  that  most  of  the  objections 
raised  by  TFI  did  not  warrant  convening 
a  reconsideration  proceeding,  but  that 
some  of  the  objections  by  TFI  did 
warrant  reconsideration  of  certain 
provisions  of  the  1992  rule.  EPA  found 
that  many  of  the  technical  and  policy 
objections  by  TFI  to  the  EPA  analysis  of 
the  potential  risks  of  phosphogypsum 
use  were  not  of  central  relevance  to  the 
outcome  of  the  1992  rule,  and  that  some 
of  the  other  policy  objections  could 
have  been  raised  during  the  public 
comment  period.  Therefore.  EPA  denied 
the  petition  for  those  objections. 

EPA  also  determined,  as  explained  in 
the  March  24, 1994  notice,  that  it  was 
not  practicable  for  TFI  to  raise  some  of 
its  objections  during  the  previous 
reconsideration  proceeding,  and  that 
these  objections  might  have  affected  the 
content  of  the  1992  rule  had  they  been 
raised  during  the  comment  period.  EPA 
therefore  concluded  that  these  specific 
objections  were  of  central  relevance  to 
the  outcome  of  the  1992  rule  for  the 
specific  provisions  of  the  rule  which 
they  concern,  and  stated  that  the 
Agency  would  convene  a  rulemaking  to 
reconsider  these  provisions  of  the  rule. 

III.  Issues  To  Be  Reconsidered 

A.  The  700  Pound  Limitation 

In  the  EPA  analysis  of  potential  risks 
associated  with  the  research  and 
development  use  of  phosphogypsum 
upon  which  the  1992  revisions  of 
Subpart  R  were  based,  EPA  assumed 
that  all  of  the  free  radon  generated  by 
phosphogypsum  containing  26  pCi/g 
radium-226  would  be  released  to  one 
small  laboratory  room.  As  part  of  its 
analysis  of  the  TFI  petition,  EPA 
concluded  that  most  laboratory 
experiments  using  phosphogypsum 
would  not  result  in  such  a  high 
emanation  rate.  In  addition,  EPA 
discovered  during  its  review  of  the  TFI 
petition  that  the  EPA  analysis  upon 
which  the  1992  rule  was  based 
erroneously  assumed  that  five  700 
pound  drums  would  be  stored  or 
utilized  in  the  same  area  of  the 
laboratory,  even  though  only  a  single 
700  pound  drum  limit  was  permitted  by 
the  1992  rule.  Based  on  these  two 
factors,  EPA  decided  that  it  would  be 
appropriate  to  reassess  the  risks 


associated  with  the  use  of 
phosphogypsum  in  laboratory  research 
and  development  activities  and  to 
reconsider  the  700  pound  limitation  in 
light  of  that  reassessment.  The  Agency's 
new  risk  assessment  for  laboratory  use 
of  phosphogypsum  entitled 
"Addendum — Risk  Assessment  for 
Research  and  Development  Uses"  of 
Phosphogypsum  has  been  included  in 
the  docket  for  this  proposed  rule  and 
may  also  be  obtained  from  the  EPA 
contact  person  listed  at  the  beginning  of 
this  notice. 

The  new  EPA  risk  assessment  for 
laboratory  use  of  phosphogypsum 
concludes  that  use  of  700  pounds  of 
phosphogypsum  is  expected  to  cause  an 
increase  in  lifetime  cancer  risk  for  the 
researchers  working  with  this  material 
of  approximately  1.2x10  "^  for  each  year 
of  exposure.  If  it  is  assumed  that  a 
researcher  might  work  with  this 
phosphogypsum  in  a  laboratory  for  10 
yea*^,  this  would  result  in  a  total 
increase  in  lifetime  cancer  risk  for  that 
researcher  of  approximately  IxlO"^. 
Utilizing  the  two-step  process  for 
determining  the  emission  level  which 
would  provide  an  "ample  margin  of 
safety"  which  was  established  by  the 
Court  in  the  vinyl  chloride  decision. 
Natural  Resources  Defense  Council  v. 
EPA,  824  F.2d  1146  (D.C.  Cir.  1987), 
EPA  has  determined  in  some  prior 
instances  that  increases  in  lifetime 
cancer  risk  of  approximately  1x10""  are 
acceptable.  However,  the  second  step  of 
the  methodology  required  by  the  vinyl 
chloride  decision  involves  considering 
the  economic  feasibility  of  further 
reductions  in  exposure  and  the 
associated  risks.  Therefore,  to  properly 
apply  this  methodology  in  selecting  an 
appropriate  limit,  EPA  must  determine 
whether  there  are  circumstances  where 
it  would  be  helpful  to  researchers  to 
utilize  quantities  of  phosphogypsum 
greater  than  700  pounds  in  a  laboratory 
setting.  EPA  is  specifically  requesting 
comments  on  whether  any  individual 
believes  it  would  be  useful  to  use  more 
than  the  current  limit  of  700  pounds  of 
phosphogypsum  in  any  single 
laboratory  research  and  development 
project  and  if  so,  what  practical 
advantages  a  higher  limit  would 
provide. 

In  its  petition,  TFI  also  argued  that  it 
was  not  clear  from  the  text  of  the  1992 
rule  whether  more  than  one  research 
and  development  activity  utilizing  700 
pounds  of  phosphogypsum  would  be 
permitted  at  a  single  facility,  as  well  as 
whether  or  not  a  single  research  activity 
would  be  limited  to  a  total  of  700 
pounds  or  only  to  700  pounds  at  any 
given  time  for  a  given  activity.  EPA 
responded  that  multiple  research  and 


development  activities  each  utilizing 
700  |K)unds  of  phosphogypsum  would 
be  permitted  at  a  single  facility,  and  that 
the  700  pound  limit  applies  only  to  the 
amount  of  phosphogypsum  on  hand  at 
any  given  time.  However,  the  request  for 
clarification  by  TFI  also  underscores 
another  limitation  in  the  risk  assessment 
supporting  the  1992  rule.  The  EPA  risk 
analysis  failed  to  consider  that  a  given 
laboratory  worker  might  be  exposed  to 
radiation  as  a  result  of  more  than  one 
research  and  development  activity 
utilizing  phosphogypsum.  Therefore, 
EPA  is  requesting  comment  on  whether 
there  should  be  any  limit  on  multiple 
research  and  development  activities  at  a 
single  facility  or  by  a  particular 
investigator. 

Since  multiple  research  and 
development  activities  involving  use  of 
phosphogypsum  may  be  undertaken  in 
the  same  laboratory  or  at  the  same 
facility,  EPA  believes  that  it  may  be 
difficult  for  researchers,  as  well  as 
enforcement  personnel,  to  clearly 
distinguish  between  the 
phosphogypsum  intended  for  use  in 
different  research  and  development 
activities.  In  view  of  this  difficulty,  it 
may  be  simpler  and  less  cumbersome  to 
establish  a  single  quantitative  limit  for 
the  total  amount  of  phosphogypsum 
which  may  be  utilized  for  all  research 
and  development  activities  at  a  single 
facility.  If  quantities  of  phosphogypsum 
in  excess  of  the  present  limit  of  700 
pounds  would  be  useful  for  a  particular 
research  activity,  a  single  larger  limit  for 
all  activities  could  afford  greater 
fiexibility,  while  still  limiting  the 
overall  radon  exposure  and  cancer  risk. 
The  Agency's  new  risk  assessment  for 
laboratory  use  of  phosphogypsum 
suggests  that  an  overall  limit  per  facility 
of  7000  pounds  of  phosphogypsum 
would  assure  that  no  individual  has  an 
increased  cancer  risk  over  a  ten  year 
period  in  excess  of  IxlO    *.  Therefore. 
EPA  is  requesting  comment  on  whether 
it  would  be  preferable  to  establish  a 
single  aggregate  limit  on  laboratory  use 
of  phosphogypsum  for  research  and 
development  purposes  at  each  facility, 
rather  than  a  separate  limit  for  each 
individual  experiment. 

B.  Use  Outside  of  a  Laboratory  Setting 

In  its  petition  for  reconsideration,  TFI 
argued  that  the  limitation  of  700  pounds 
of  phosphogypsum  for  each  specific 
research  and  development  activity 
effectively  bans  research  activities  in  the 
field.  EPA  responded  that  40  CFR 
Section  61.205  was  designed  to  permit 
research  and  development  activities 
involving  phosphogypsum  to  proceed  in 
the  laboratory,  not  to  authorize  large 
.scale  field  research.  The  risk  assessment 
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underlying  the  research  and 
development  provision  in  the  1992  rule 
considered  the  potential  hazard  of  radon 
exposure  for  laboratory  workers,  but  it 
did  not  and  could  not  consider  those 
other  risks  to  humans  or  the 
environment  which  might  result  from 
research  activities  utiUzing 
phosphogypsum  in  the  field.  It  was 
always  the  Agency's  expectation  that 
proposals  to  conduct  field  studies 
utilizing  phosphogypsum  would  be 
submitted  for  EPA  approval  pursuant  to 
40  CFR  Section  61.206,  and  EPA  has  in 
fact  approved  field  research  under  this 
provision  since  promulgation  of  the 
1992  rule.  Accordingly.  EPA  is  also 
proposing  to  clarify  the  language  of  40 
CFR  Section  61.20.')  to  limit  that 
provision  to  research  and  development 
activities  undertaken  in  a  controlled 
laboratory  setting. 

C.  Sampling  and  Certification 
Requirements  for  Laboratory  Use 

In  its  petition,  TTl  objected  to  the 
requirement  that  owners  or  operators 
conduct  sampling  or  measurement  of 
radium-226  and  include  such 
information  in  certification  documents 
accompanying  t)ie  phosphogypsum 
distributed  for  use  in  research  and 
development.  TFI  noted  correctly  that 
there  is  no  quantitative  limit  on  the 
amount  of  radium-226  which 
phosphogypsum  distributed  for  the 
research  and  development  use  may 
contain.  Because  there  is  no  upper  limit 
on  the  amount  of  radium  permitted  in 
phosphogypsum  distributed  for  research 
and  development  use,  EPA  has  assumed 
in  its  analysis  of  potential  risks 
associated  with  such  use  that  the 
phosphogypsum  would  contain  high 
levels  of  radium.  EPA  believes  that  in 
most  instances  analysis  of  the  radium- 
226  content  in  phosphogypsum 
distributed  for  use  by  laboratories  in 
research  and  development  projects  will 
be  necessary  as  pari  of  the  research 
activity.  However,  EPA  has  concluded 
that  requiring  certification  documents 
accompanying  phosphogypsimi 
distributed  for  use  in  research  and 
development  to  include  quantitative 
analyses  of  radium  content  is  not 
necessary  to  monitor  compliance.  Thus 
EPA  is  proposing  to  eliminate  the 
requirement  that  owners  or  operators  of 
phosphogypsum  stacks  analyze  the 
radium-226  content  of  phosphogypsum 
distributed  for  research  and 
development  and  the  requirement  that 
certification  documents  accompanying 
phosphogypsiun  distributed  for  research 
and  development  include  information 
on  radium-226  content.  EPA  requests 
comment  on  this  proposal. 


D.  Sampling  Statistics 

In  its  petition,  TFI  objected  that  the 
formula  set  forth  in  40  CFR  Section 
61.207(d),  which  is  used  to  establish  the 
number  of  samples  necessary  to 
determine  a  representative  average 
radiiun-226  concentration,  is 
ambiguous,  because  it  does  not  specify 
the  amount  of  allowable  error.  EPA 
agreed  with  this  objection  and  stated  it 
would  reconsider  this  issue. 

EPA  has  carefully  evaluated  the 
methods  which  can  be  utilized  to 
demonstrate  that  the  radium-226 
concentration  is  less  than  10  pCi/g  in 
phosphogypsum  removed  from  a  stack 
for  agricultural  purposes,  under  the 
provisions  of  40  CFR  Section  61.204, 
and  to  measure  the  radium-226 
concentration  in  phosphogypsimi  to  be 
used  for  other  purposes,  under  the 
provisions  of  40  CFR  Section  61.206. 
EPA  has  concluded  that  the  equations 
used  for  determining  the  radium-226 
concentration  in  the  phosphogypsum 
should  be  clarified,  and  that  the 
methods  for  determining  the  sample 
size  and  testing  needed  to  demonstrate 
that  the  concentration  is  less  than  10 
pCi/g  should  be  revised.  The  revised 
techniques  do  not  utilize  the  error  term 
required  by  the  present  version  of  40 
CFR  Section  61.207. 

The  proposed  revisions  of  these 
methods  are  set  forth  in  a  document 
entitled  "Statistical  Procedures  for 
Certifying  Phosphogypsum  for  Entry 
into  Commerce,  as  Required  by  Section 
61.207  of  40  CFR  Part  61,  Subpart  R." 
A  copy  of  this  document  has  been 
included  in  the  docket  for  this 
rulemaking  and  is  also  available  from 
the  EPA  contact  person  listed  at  the 
beginning  of  this  notice.  EPA  requests 
comments  concerning  the  proposed 
revisions  of  the  statistical  methods 
described  in  this  document. 

IV.  Miscellaneous 

A.  Paperwork  Reduction  Act 

Eliminating  the  requirement  that 
owners  or  operators  of  phosphogypsum 
stacks  analyze  the  radium-226  content 
of  phosphogypsum  distributed  for 
research  and  development  and  the 
associated  certification  documents  will 
eliminate  the  current  burden,  of  100 
hours  per  year  per  stack. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
57735,  October  4, 1993).  the  Agency 
must  determine  whether  this  regulation, 
if  promulgated,  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


regulatory  action"  as  one  that  is  likely 
to  result  in  a  nde  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  will  not  residt  in  an 
annual  efiiect  on  the  economy  of  $100 
million  or  another  adverse  economic 
impact;  it  does  not  create  a  serious 
inconsistency  or  interfere  with  another 
agency's  action;  it  does  not  materially 
alter  the  budgetary  impacts  of 
entitlements,  grants,  user  fees,  etc.;  and 
it  does  not  raise  novel  legal  or  policy 
issues.  Thus.  EPA  has  determined  that 
this  proposal  to  reconsider  Subpart  R  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866. 

C.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibihty  analysis"  which  describes  the 
effect  of  the  proposed  rule  on  small 
business  entities.  However,  Section 
604(b)  of  the  Act  provides  that  an 
analysis  not  be  required  when  the  head 
of  an  Agency  certifies  that  the  rule  will 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA  has  determined  that  there  will  be 
no  significant  impact  on  any  of  the 
institutions  and  businesses  affected  by 
the  revisions  proposed  in  this  notice. 
Accordingly,  I  certify  that  the  revisions 
proposed  in  this  notice,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
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statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Under  section 
203  of  the  UMRA,  before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  a  small 
government  agency  plan. 

The  intended  purpose  of  this 
proposed  rule  is  to  relax  existing 
regulatory  requirements,  rather  than  to 
impose>eny  new  enforceable  duties  on 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  any  event,  EPA  has 
determined  that  none  of  the  options 
discussed  in  this  proposal  would,  if 
adopted,  include  any  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  also  determined  that  none  of  the 
options  discussed  in  this  proposal 
might,  if  adopted,  significantly  or 
uniquely  affect  small  governments. 

Dated:  April  26.  1996. 
Carol  M .  Browner. 
Administiator. 
[FR  Doc.  96-11165  Filed  5-7-96:  8:45  am] 
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40  CFR  Part  80 
[FRL-5501-2] 

Adjustment  of  Reid  Vapor  Pressure 
Lower  Limit  for  Reformulated  Gasoline 
Sold  in  the  State  of  California 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  EPA  is 
proposing  to  amend  the  lower  limit  of 
the  valid  range  for  Reid  Vapor  Pressure 
(RVP)  for  reformulated  gasoline  certified 
under  the  simple  model  and  sold  in  the 
State  of  California.  The  lower  limit  is 
proposed  to  be  changed  from  6.6 
pounds  per  square  inch  (psi)  to  6.4  psi. 
In  the  final  rules  section  of  this  Federal 
Register,  EPA  is  promulgating  this 
amendment  as  a  direct  final  rule 
without  prior  proposal,  because  EPA 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  proposed 
change  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 


receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  June  7, 1996. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-96-14,  Waterside 
Mall  (Room  M-1500),  Environmental 
Protection  Agency,  Air  Docket  Section, 
401  M  Street,  SW  .,  Washington,  DC 
20460.  Documents  related  to  this  rule 
have  been  placed  in  the  public  docket 
and  may  be  inspected  between  the 
hours  of  8:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 
Those  wishing  to  notify  EPA  of  their 
intent  to  submit  adverse  comment  or 
request  an  opportunity  for  a  public 
hearing  on  this  action  should  contact 
Anne-Marie  C.  Pastorkovich,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  (202)  233- 
9013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne- Marie  C.  Pastorkovich,  Attorney/ 
Advisor,  U.S.  Environmental  Protection 
Agency,  Office  of  Air  and  Radiation, 
(202) 233-9013. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


Category 

Examples  of  regulated  entities 

Industry  .... 

Refiners  of  California  gasoline. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action,  you 
should  carefully  examine  §80.42  (c)(1), 
note  (1),  of  today's  regulatory  action. 
You  should  also  carefully  examine  the 
existing  provisions  at  40  CFR  80.81, 
dealing  specifically  with  California 
gasoline. 

For  additional  infonnation.  see  the  direct 
final  rule  published  in  the  rules  section  of 
this  Federal  Register. 


Dated:  May  1. 1996. 
Carol  M.  Browner, 

Administrator. 

|FR  Doc.  96-1 1 330  Filed  5-7-96;  8:45  ami 

BILUNGOOOE  WW  60  P 

40  CFR  Parts  89  and  90 

[FRL-6602-6] 

Reduced  Certification  Reporting 
Requirements  for  New  Nonroad 
Engines 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Today's  action  proposes  to 
revise  certification  requirements  for  new 
nonroad  spark-ignition  engines  at  or 
below  19  kilowatts  (60  FR  34582),  and 
new  nonroad  compression-ignition 
engines  at  or  above  37  kilowatts  (59  FR 
31306),  by  reducing  the  reporting 
burden  associated  with  the  application 
for  certification. 

In  the  final  rule  section  of  today's 
Federal  Register,  EPA  is  issuing  these 
revisions  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  the 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  revisions  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  public  comment  on  any 
of  the  specific  issues  identified  in  the 
direct  final  rule,  EPA  will  publish  one 
action  withdrawing  the  provisions  of 
the  final  action  corresponding  to  that 
specific  issue,  and  all  adverse  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  f>eriod  on  this  action 
Any  parties  interested  on  commenting 
on  this  action  should  do  so  at  this  time 
DATES:  Comments  must  be  received  on 
or  before  )une  7,  1996. 
ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate,  if  possible) 
to:  EPA  Air  and  Radiation  Docket. 
Attention  Docket  No.  A-95-57,  room 
M-1500  (mail  code  6102),  401  M  St.. 
S.W..  Washington.  DC.  20460.  The 
docket  may  be  inspected  at  this  location 
from  8:30  a.m.  until  5:30  p.m. 
weekdays.  The  docket  may  also  be 
reached  by  telephone  at  (202)  260-7548. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  EPA 
for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uurel  Home.  (313)  741-7803. 
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SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  rules  section 
of  today's  Federal  Register. 

List  of  Subjects  in  40  CFR  Parts  89  and 
90 

Administrative  practice  and 
procedure,  Air  pollution  control, 
ConRdential  business  information. 
Environmental  protection.  Imports, 
Incorporation  by  reference.  Labeling, 
Nonroad  source  pollution.  Reporting 
requirements. 

Dated:  May  2, 1996. 
Carol  M.  Brotvner, 

Administrator. 

IFR  Doc.  96-11476  Filed  5-7-96;  8:45  ami 

BiLUNQ  COOC  «Sai>-S»-^ 


40  CFR  Parts  180, 185  and  186 

[OPP-^00423;  FRL-5364-8] 
RIN  2e70-AC18 

Avermectin  B|,  and  its  Oelta-8,9- 
Isomen  Proposed  Renewal  of  Time- 
Limited  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
renew  time-limited  tolerances  for  the 
residues  of  the  insecticide  avermectin 
Bi  and  its  delta-8,9-Isomer  in  or  on 
certain  raw  agricultural  commodities. 
This  rule  which  would  renew  the 
effective  date  for  the  time-limited 
tolerances  of  this  insecticide  in  or  on 
these  commodities  was  requested  by 
Merck  &  Co.,  Inc..  Merck  Sharp  and 
Dohme  Research  Laboratories. 

DATES:  Comments  identified  by  the 
docket  number,  |OPF-300423|.  must  be 
received  on  or  before  June  7,  1996. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to;  Public  Docket,  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBl).  Information  .so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  as  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  bo  submitted  for  inclusion  in  the 


public  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  The  public  docket  is  available 
for  public  inspection  in  Rm.  1132  at  the 
above  address,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
|OPP-300423i.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  202,  CM  #2, 1900  Jefferson 
Davis  Hwy..  Arlington,  VA  22202,  (703) 
305-5419;  e-mail: 
larocca.george@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  issued  a  conditional  registration 
for  avermectin  Bi  for  use  on  cotton  on 
May  22, 1989  with  an  expiration  date  of 
March  31,  1992  (see  the  Federal 
Register  of  August  27,  1989  (54  FR 
35059)).  This  conditional  registration 
was  subsequently  amended  on  July  25, 
1989  to  include  citrus  (see  the  Federal 
Register  of  August  2,  1989  (54  FR 
31836))  and  on  April  1,  1992  the 
expiration  date  for  conditional 
registration  was  extended  to  April  30, 
1995.  On  May  1.  1995  the  expiration 
date  for  conditional  registration  was 
again  extended  to  November  15,  1996. 
The  registrations  were  made  conditional 
since  certain  data  were  lacking  and 
required  by  the  Agency  to  allow  it  to 
evaluate  the  effects  of  avennectin  Bi  on 
fish  and  aquatic  organisms.  See  the 
Federal  Register  of  August  23.  1989  (54 
FR  35059)  and  August  3,  1994  (59  FR 
39505)  for  the  status  of  specific  data 
requirements.  Because  of  the  lack  of 
these  data  the  tolerances  on  cotton  and 
citrus  were  made  temporary  until  the 
conditions  of  regi.stration  were  fulfilled. 

The  Agency's  evaluation  of  the  risk 
reduction  measures  to  assess  aquatic 
hazard  and  exposure  from  use  of  this 


pesticide  on  cotton  and  citrus  will  not 
be  completed  in  time  to  establish  a 
permanent  tolerance  prior  to  the 
expiration  date  (April  30,  1996)  for  the 
time-limited  tolerances.  The  Agency 
therefore  proposes  that  to  be  consistent 
with  the  extensions  issued  for  the 
conditional  registration  (November  15, 
1996)  the  time-limited  tolerances  for 
cotton  and  citrus,  meat,  meat  by- 
products, milk  and  processed  food/feed 
commodities  be  renewed  until 
November  15,  1997.  The  Agency  has 
determined  that  renewing  the  tolerances 
will  protect  the  public  health.  Therefore 
tolerances  on  cotton,  citrus  and  other 
affected  commodities  are  proposed  to  be 
renewed  as  set  forth  below. 
The  data  submitted  in  support  of 

these  tolerances  and  other  relevant 
material  have  been  reviewed.  The 
toxicological  and  metabolism  data  and 
analytical  methods  for  enforcement 
purposes  considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Register  of  May  31,  1989  (54  FR 
23209— cottonseed)  and  August  2,  1989 
(54  FR  31836— citrus). 

Residues  remaining  in  or  on  the  above 
raw  agricultural  commodity  after 
expiration  of  these  tolerances  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  during  the  term  and  in 
accordance  with  the  provisions  of  the 
conditional  registrations. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  the  ingredient  listed  herein, 
may  request  within  30  days  after  the 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rule.  Comments  must  bear  a 
notation  indicating  the  document 
control  number,  |OPP-300423l.  All 
written  comments  filed  in  response  to 
this  proposed  rule  will  be  available  in 
the  Public  Response  and  Program 
Resources  Branch  at  the  above  address 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  |OPP- 
300423]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 


4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
nilemalung,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

The  Office  of  Management  and  Budget 
has  exempted  this  document  from  the 
requirement  of  review  pursuant  to 
Executive  Order  12866.  In  addition,  this 
action  does  not  impose  any  enforceable 
duty,  or  contain  any  "unfunded 
mandates"  as  described  in  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  as  specified  by  Executive 
Order  12875  (58  FR  58093,  October  28, 
1993),  entitled  Enhancing  the 
Intergovernmental  Partnership,  or 
special  considerations  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  .on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


40  CFR  Part  185 

Food  additives.  Pesticides  and  pest. 
40  CFR  Part  186 

Animal  feeds.  Pesticides  and  pest. 
Dated:  April  26,  1996. 

Peter  CauUuns, 

Acting  Director,  Repstrxjtion  Division,  Office 
of  Pesticide  Proffvms. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.449.  by  revising  paragraph 
(a),  to  read  as  follows: 

§180.449    Avermectin  Bi  and  its  deltai^9- 
isomer;  tolerancas  for  rssidues. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
avermectin  B|  (a  mixture  of  avermectins 
containing  greater  tliat  or  equal  to  80% 
avermectin  Bi,  (5-0-dimethyl 
avermcetin  A|J  and  less  than  or  equal 
to  20%  avennectin  Bib  (5-0-demethyl- 
25-de(l-methylpropyl)-25-(l- 
methylethyl)  avermectin  Ai  J)  and  it 
delta-8,9-isomer  in  or  on  the  following 
commodities; 


Commodity 

Parts  per 
million 

Expiration 
Date 

Cattle,  fat 

0.015 

November 
15.  1997 

Cattle,  meat 

0.02 

November 
15,  1997 

Cattle,  mytjp  .... 

0.02 

Novemt>er 
15,  1997 

Citrus,  wtiole 

0.02 

November 

fruit. 

15,  1997 

Cottonseed  

0.005 

Novemtjer 
15,  1997 

Hops,  dried 

0.5 

Decemtjer 
31,  1996 

Milk  

0.005 

Noveml)er 
15,  1997 

PART  185— {AMENDED] 

2.  In  Part  185: 

a.  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Authority:  2t  U.S.C.  348 

b.  Section  185.300  is  revised  to  read 
as  follows: 

§185.300    Avermectin  B,  and  its  daita-8.9 
isomer;  toterancss  for  residues. 

Tolerances  to  expire  on  November  15, 
1997  are  established  for  the  combined 
residues  of  theinsecticide  avermectin  Bi 


(a  mixture  of  avermectins  containing 
greater  that  or  equal  to  80%  avermectin 
B I. (5-0-dimethyl  avermcetin  A|J  and 
less  than  or  equal  to  2U%  avermectin 
B I  b(5-0-demethy  l-25-de(  1  - 
methylpropyl)-25-(l- 
methylethyUavermectin  A|J)  and  it 
delta-8,9-isomer  in  or  on  the  following 
commodity: 


Commodity 

Pails  per 
rraHon 

Citrus  Oil  

0.10 

PART  18(MAMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  186.300  by  revising  paragraph 
(a)  to  read  as  follows: 

§186.300    Avarmecttn  8,  and  its  dslt»-8.»- 
Isomer;  toterance*  for  restduss. 

(a)  Tolerances  to  expire  on  Novemt)er 
15, 1997  are  established  for  the 
combined  residues  of  the  insecticide 
avermectin  B|  (a  mixture  of  avermectins 
containing  greater  that  or  equal  to  80% 
avermectin  Bi,  (5-0-dimethyl 
avermcetin  AiJ  and  less  than  or  equal 
to  20%  avermectin  Bk,  (5-0-demethyl- 
25-de(l-methylpropyl)-25-(l- 
methylethyl)  avermectin  A|J)  and  it 
delta-8,9-isomer  in  or  on  the  following 
commodity: 


Commodity 


Dried  Citrus  puip 


Parts  per 
milt  on 


0.10 
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40  CFR  Parts  180  and  186 

[PP  9F3739  FAP  1HS604/PG54;  FRL-S362- 

6J 

RIN  2070-AC18 

Fluorine  Compounds;  Pesticide 
Tolerance  and  Feed  Additive 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
pesticide  tolerance  for  residues  of  the 
insecticidal  fiuorine  compounds 
cryolite  and/or  synthetic  cryolite 
(sodium  aluminum  fiuoride)  in  or  on 
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the  raw  agricultural  conunodity  potatoes 
at  2.0  parts  per  million  (ppm)  and  a  feed 
additive  regulation  for  the  animal  feed 
conunodity,  potato  waste  resulting  from 
the  processing  of  treated  potatoes  at  22.0 
ppm.  The  proposed  tolerance  and 
regulation  to  establish  maximum 
permissible  levels  for  residues  of  the 
pesticide  in  or  on  the  commodities  were 
requested  in  petitions  submitted  by 
Attochem  North  America,  Inc. 
DATES:  Comments,  identified  by  the 
docket  control  number  (PP  9F3739  and 
FA?  1H5604/P6541,  must  be  received  on 
or  before  Jime  7, 1996. 
AOORESSCS:  Submit  written  comments 
by  mail  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  E)C  20460.  In  person,  bring 
comments  to:  Public  Docket,  Rm.  1132, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  Submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PP  9F3739  and  FAP  1H5604/P654).  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  as  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  above  address,  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest,  Product 
Manager  (PM)  14,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 


Office  location,  telephone  number,  and 
e-mail  address:  Rm.  219.  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
(703)  305-6600,  e-mail: 
forrest.robeitdepamail.epa.gov. 
SUPPtEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  May  5, 1993  (58  FR 
26687),  which  annoimced  the 
establishment  of  a  3-year  time- limited 
tolerance  for  residues  of  the  insectlddal 
fluorine  compoimds  cryolite  and 
synthetic  cryolite  (sodiimi  aluminum 
fluoride)  on  potatoes  and  the 
establishment  of  a  3-year  time-limited 
feed  additive  regulation  for  residues  of 
these  compounds  in  processed  potato 
waste  (wet  or  dry). 

These  regulations  were  established  for 
a  period  extending  to  May  6, 1996,  to 
cover  residues  existing  from  the 
conditional  registration  of  the 
insecticidal  compounds  on  potatoes 
extending  to  September  30. 1995.  The 
Agency  limited  the  period  of  time  the 
conditional  registration  and  the 
regulations  were  to  be  in  effect  because 
of  the  lack  of  a  chronic  dog  feeding 
study  and  a  two-generation  rat 
reproduction  study.  These  two  studies 
have  been  received  and  have  been  foimd 
to  be  acceptable. 

Pesticide  petition  9F3739  requests 
that  the  Administrator,  purauant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(d).  amend  40  CFR  180  by 
establishing  a  tolerance  for  residues  of 
the  insecticidal  fluorine  compounds  in 
or  on  the  raw  agriculttu^l  commodity 
potatoes  at  2.0  ppm  with  no  time 
limitations.  Food  additive  petition 
1H5604  requests  that  the  Administrator, 
pursuant  to  section  409(b)  of  the  FFDCA 
(21  U.S.C.  348),  amend  40  CFR  part  186 
by  establishing  a  feed  additive 
regulation  for  residues  of  the 
insecticidal  compounds  in  or  on  the 
processed  animal  feed  commodity 
processed  potato  waste  (wet  or  dry)  at 
22.0  ppm  with  no  time  limitations. 

To  meet  the  ciurent  definition,  the 
commodity,  "processed  potato  waste 
(wet  or  dry)"  is  corrected  to  read  as 
follows:  potatoes,  waste  from 
processing. 

I.  Background  Information 

Fluoride  has  been  identified  as  the 
residue  of  toxicological  concern  in 
cryolite  emd  synthetic  cryolite  and  the 
available  data  show  that  these 
compounds  which  are  approximately 
52.8%  fluoride,  act  as  free  fluoride. 
Fluoride  is  ubiquitous  and  may  be 
present  at  low  levels  in  air,  soils  and  in 
foodstuffs  that  have  not  been  treated 
with  cryolite  and/or  synthetic  cryolite 
as  well  as  in  drinking  water.  The 


atmospheric  levels  of  fluoride  and 
incidental  dietary  exposures  to  fluoride 
as  a  toothpaste  additive  or  as  a  dental 
treatment  contribute  relatively  little  to 
the  average  level  of  dietary  fluoride 
exposure  and  are  not  further  considered 
in  the  exposure  estimate. 

Data  submitted  in  support  of  the 
subject  petition  show  background  levels 
of  fluoride  in  imtieated  potatoes  ranged 
from  0.14  ppm  to  0.31  ppm  and  are 
consistent  with  the  ranges  reported  in 
the  open  literature.  Levels  of  fluoride 
fotmd  in  the  treated  potatoes  ranged 
from  0.18  ppm  to  0.94  ppm.  The  residue 
analytical  method  used  for  enforcing  the 
subject  tolerance  and  regulation  cannot 
distinguish  between  the  naturally 
occurring  fluoride  and  the  fluoride 
resulting  from  use  of  cryolite  and/or 
synthetic  cryolite. 

Fluoride  levels  in  public  drlnldng 
water  are  regulated  under  the  Safe 
Drinking  Water  Act.  EPA  has 
established  a  Maximiun  Concentration 
Limit  (MCL)  at  4.0  mg/L  (0.114  mg/kg/ 
day]  to  protect  against  crippling  skeletal 
fluorosis  (51  FR  11396,  April  2, 1986). 
The  MCL  established  on  April  2, 1986, 
finalizes  interim  regiilations  set  in 
November  14. 1985  (50  FR  47142).  and 
proposed  in  the  Federal  Register  of  May 
14. 1985  (50  FR  20164).  In  addition, 
these  FR  notices  established  a 
Secondary  Maximum  Contaminant 
Level  (SMCL)  at  2.0  mgA.  (0.057  mg/kg/ 
day]  for  cosmetic  effects  (objectionable 
dental  fluorosis)  which  are  not 
considered  to  be  adverse  health  effects 
by  the  Surgeon  General. 

The  EPA  Office  of  Drinking  Water 
issued  a  Drinking  Water  Criteria 
Document  on  Fluoride  (October  21. 
1985)  which  presents  siunmaries  of 
experimental  and  clinical  data  on  the 
health  effects  of  fluoride  in  animals  and 
hiunans.  In  general,  the  health  effects  of 
fluoride  include  dental  fluorosis  and 
skeletal  fluorosis. 

At  the  request  of  the  EPA,  the  U.S.  Surgeon 
General  examined  the  nondental  health 
aspects  associated  with  fluoride  in  drinking 
water.  The  Surgeon  General  concluded  that 
he  did  not  consider  changes  in  bone  density 
to  be  an  adverse  health  effect  and  that 
adverse  effects  (arthralgias)  are  not  likely  to 
occur  at  human  dose  levels  below  20  mg  P/ 
day  (10  mg  F/L  for  an  adult  consuming  2  L 
water/day  [0.29  mg/kg/day]).  The  ad  hoc 
conunittee  concluded  that  four  times  the 
optimal  fluoride  concentration 
(approximately  4  mg  F/L  [0.114  mg/kg/dayj) 
in  drinking  water  should  provide  an 
adequate  margin  of  safety  for  preventing 
adverse  health  effects  which  were  not 
documented  to  occur  in  the  U.S.  population 
below  8  mg  F/L  [0.23  mg/kg/day).  (Water 
Criteria  fSocimient  p.  IX-21]. 
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n.  Toxicological  Data 

The  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  and  regulation 
include: 

1.  A  2-year  rat  bioassay  conducted  by 
the  National  Toxicology  Program  (NTP) 
using  sodium  fluoride  as  the  test 
material  at  dose  levels  of  0,  25, 100,  and 
175  ppm,  in  water,  representing  0, 1.3, 
5.2  and  8.6  mg/kg/day  in  males  and  0, 
1.3,  5.5  and  9.5  mg/kg/day  in  females. 

Osteosarcoma  of  the  bone  was  only 
observed  in  one  male  in  the  100  ppm 
group  and  in  three  males  in  the  175 
ppm  group.  NTP  considers  this  to  be 
equivocal  evidence  of  carcinogenicity  in 
male  F344/N  rats.  The  NOEL  is  less  than 
25  ppm  (1.3  mg/kg/day).  The  LOEL  is  25 
ppm  (1.3  mg/kg/day)  based  on  mottling 
of  teeth,  dentine  incisor  dysplasia, 
increased  serum,  urine  and  bone 
fluoride  levels  in  males  and  females  and 
incisor  odontoblast  and  incisor 
ameloblast  degeneration  in  males.  There 
was  "equivocal  evidence"  of 
carcinogenic  activity  in  male  rats  and 
"no  evidence"  of  carcinogenic  activity 
in  female  rats. 

The  NTP  study  utilizing  sodium 
fluoride  as  the  test  material  in  lieu  of 
cryolite  or  synthetic  cryolite  satisfies  the 
guideline  .study  requirement  for  both  the 
rodent  chronic  feeding  study  and  the  rat 
carcinogenicity  study.  Fluoride  has  been 
identified  as  the  residue  of  toxicological 
concern  in  cryolite  and  synthetic 
cryolite  and  the  available  data  show  that 
these  compounds  act  as  free  fluoride. 

2.  A  2-year  mouse  bioassay  conducted 
by  the  NTP  utilizing  sodium  fluoride  as 
the  test  material  at  dose  levels  of  0,  25, 
100,  and  175  ppm,  in  water, 
representing  0,  2.4,  9.6  and  16.7  mg/kg/ 
day  in  males  and  0,  2.8,  11.3  and  18.8 
mg/kg/day  in  females. 

The  NOEL  is  less  than  25  ppm  (2.4 
mg/kg/day).  The  LOEL  is  25  ppm  (2.4 
mg/kg/day)  based  on  attrition  of  the 
teeth  in  males,  discoloration  and 
mottling  of  the  teeth  in  males  and 
females  and  increased  bone  fluoride  in 
both  sexes.  There  was  "no  evidence"  of 
carcinogenic  activity  in  male  and  female 
mice. 

This  study  utilizing  sodium  fluoride 
in  lieu  of  cryolite  or  synthetic  cryolite 
as  the  test  material  satisfies  the 
guideline  study  requirement  for  a  mouse 
carcinogenicity  study  for  the  reason 
described  above  under  item  one. 

3.  A  1-year  chronic  dog  feeding  study 
conducted  with  cryolite  at  dose  levels  of 
0,  3,000,  10,000  and  30,000  ppm, 
representing  0,  95.  366  and  1,137  mg/ 
k^day  in  males  and  0, 105,  387  and 


1139  mg/kg/day  in  females  (in  terms  of 
fluoride  the  doses  are  0,  51, 198,  and 
614  mg  F/kg/day  for  males  and  0,  57, 
209  and  615  mg  F/kg/day  for  females). 

The  NOEL  (in  terms  of  cryolite)  is  less 
than  3,000  ppm  (95  mg/kg/day  in  males 
and  105  mg/kg/day  in  females).  The 
LOEL  is  3,000  ppm  (95  mg/kg/day) 
based  on  increases  in  emesis,  nucleated 
cells  in  males,  renal  lesions  and  a 
decrease  in  urine  specific  gravity  in 
females. 

4.  A  two-generation  reproduction 
study  conducted  with  cryolite  in  the 
diet  of  rats  at  dose  levels  of  0,  200,  600, 
and  1,800  ppm  (representing  0, 14,  42, 
and  128  mg/kg/day  for  males  and  0, 16, 
49,  and  149  mg/kg/day  for  females, 
respectively,  during  premating). 

The  systemic  toxicity  NOEL  was  not 
determined.  The  LOEL  for  systemic 
toxicity  was  200  ppm  (15  mg/kg/day) 
based  on  dental  fluorosis.  The  NOEL 
and  LOEL  for  reproductive  toxicity  were 
600  and  1,800  ppm,  respectively  (46  and 
138  mg/kg/day)  based  on  decreased  pup 
body  weights. 

5.  A  developmental  toxicity  study 
conducted  with  cryolite  in  rats  at  dose 
levels  of  0,  750, 1,500,  and  3,000  mg/kg/ 
day  (gavage).  The  NOEL  for  both 
developmental  and  maternal  toxicity  is 
3,000  mg/kg/day.  At  this  dose  level,  the 
only  observation  was  whitening  of  the 
teeth  of  dams. 

6.  A  developmental  toxicity  study 
conducted  in  female  mice  with  cryolite 
at  dose  levels  of  0,  30.  100  and  300  mg/ 
kg/day  (gavage). 

The  NOEL  for  maternal  toxicity  is  30 
mg/kg/day  and  the  LOEL  is  100  mg/kg/ 
day  based  on  the  occurrence  of  dark  red 
contents  of  the  stomach. 

Fetuses  at  300  mg/kg/day  exhibited 
bent  ribs  and  bent  limb  bones.  The 
NOEL  for  developmental  toxicity  is  100 
mg/kg/day.  The  LOEL  is  300  mg/kg/day 
based  on  an  increase  in  bent  ribs  and 
bent  limbs. 

7.  A  range-finding  developmental 
toxicity  study  conducted  in  female 
rabbits  with  cryolite  at  dose  levels  of  0. 
10,  30,  100,  300  and  1.000  mg/kg/day 
(gavage). 

The  NOEL  for  maternal  toxicity  is  10 
mg/kg/day  and  the  LOEL  is  30  mg/kg/ 
day  based  on  an  increased  incidence  of 
soft  stool  and  dark  colored  feces  and 
decreased  defecation  and  urination.  The 
NOEL  for  developmental  toxicity  is  30 
mg/kg/day.  The  LOEL  could  not  be 
assessed  due  to  excessive  toxicity  at 
dose  levels  of  >30  mg/kg/day. 

This  study  suggested  that  severe 
maternal  toxicity  occurred  at  lower 
doses  than  external  developmental 
toxicity.  However,  following  an 
extensive  literature  evaluation,  the 
National  Research  Council  (National 


Academy  of  Sciences  Subcommittee  of 
Health  Effects  of  Ingested  Fluoride) 
(NAS)  determined  that. 

There  have  been  reports  of  adverse  effect!, 
on  reproductive  outcomes  associated  with 
high  levels  of  fluoride  intake  in  many  animal 
species.  In  most  of  the  studies,  however,  the 
fluoride  concentrations  associated  with 
adverse  effects  were  far  higher  than  those 
encountered  in  drinking  water.  .  .  . 

Based  on  these  findings,  the  subcommittee 
concludes  that  the  fluoride  concentrations 
associated  with  adverse  reproductive  effects 
in  animals  are  far  higher  than  those  to  which 
human  populations  are  exposed. 
Consequently,  ingestion  of  fluoride  at  current 
concentrations  should  have  no  adverse 
effects  on  human  reproduction. 

Therefore,  an  additional 
developmental  study  in  rabbits  is  not 
required. 

8.  A  28-day  range-finding  feeding 
study  conducted  with  cryolite  in  rats  at 
dose  levels  of  0.  250,  500.  1,000.  2,000. 
4,000, 10,000,  25,000  and  50.000  ppm  in 
the  diet  (representing  approximately  0. 
25,  50.  100,  200,  400, 1,000,  2.500  and 
5,000  mg/kg/day)  with  the  only 
compound  related  effect  being  a  change 
in  coloration  and  physical  property  of 
the  teeth. 

The  NOEL  was  not  determined.  The 
LOEL  is  250  ppm  (25  mg/kg/day)  based 
on  dental  fluorosis. 

9.  A  90-day  rat  feeding  study 
conducted  with  cr>'olite  at  dose  levels  of 
0.  50.  5,000,  and  50,000  ppm 
(corresponding  to  0,  3.8.  399.2  and 
4,172.3  mg/kg/day  in  males  and  0,  4.5, 
455.9  and  4,758.1  mg/kg/day  in 
females). 

The  NOEL  is  50  ppm  (3.8  mg/kg/day) 
for  effects  other  than  fluoride 
accumulation.  The  LOEL  is  5,000  ppm 
(399.2  mg/kg/day)  based  on  lesions 
observed  in  the  stomach.  Fluoride 
accumulated  at  all  dose  levels. 

10.  A  90-day  dog  feeding  study 
conducted  with  cryolite  at  dose  levels  of 
0,  500,  10,000,  and  50,000  ppm 
(corresponding  to  0,  17,  368  and  1.692 
mg/kg/day). 

The  NOEL  is  10,000  ppm  (368  mg/kg/ 
day).  The  LOEL  is  50,000  ppm  (1,692 
mg/kg/day)  for  effects  other  than 
fluoride  accumulation.  Fluoride 
accumulation  occurred  at  all  dose 
levels. 

11.  Genotoxicity  studies  including  an 
Ames  test  (negative)  at  dose  levels  of 
167,  500.  1,670.  5.000,  7,500  and  10.000 
ug/plate;  an  in  vitro  assay  in  human 
lymphocytes  (negative)  at  100.  500,  and 
1.000  ug/ml;  and  an  unscheduled  DNA 
synthesis  study  in  rat  hepatoc>'tes 
(negative)  at  dose  levels  up  to  and 
including  50  ug/ml. 

12.  Open  literature  studies  showing 
that  human  and  animal  metabolism  of 
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cryolite  nnd/or  synthetic  cryolite 
manifests  itself  as  normal  free  fluoride 
metabolism.  That  is.  dissociation 
occurs,  producing  free  fluoride  ions 
which  are  assimilated  into  bone. 

The  available  toxicity  data  are 
considered  adequate  to  support  the 
proposed  regulations  to  establish 
maximum  permissible  levels  for 
residues  of  the  insecticidal  fluorine 
compounds  in  or  on  potatoes  and  in 
prot:e.ssed  potato  waste. 

The  available  information  does  not 
support  the  regulation  of  the  cryolite 
insecticides  as  carcinogens. 

Fluoride  has  been  the  subject  of  a 
comprehensive  review  by  the  National 
Research  Council  (National  Academy  of 
Sciences  Subcommittee  of  Health 
Effects  of  Ingested  Fluoride)  who 
concluded  that  ".  .  .  the  available 
laboratory  data  are  insufficient  to 
demonstrate  a  carcinogenic  effect  of 
fluoride  in  animals."  and  that  ".  .  .  the 
weight  of  evidence  from  more  than  50 
epidemiological  studies  does  not 
support  the  hypothesis  of  an  assoc:iation 
between  fluoride  exposure  and 
increased  cancer  risk  in  humans."  EPA 
is  in  agreement  with  the  conclusions 
reached  by  the  National  Academy  of 
Science  (NAS). 

Rather  than  the  establishment  of  the 
traditional  Reference  Dose  (RfD),  a 
weight-of-the-evidence  risk  assessment 
was  determined  by  the  Agency  to  be  a 
more  appropriate  approach  for  the 
assessment  of  the  dietary  exposure  to 
fluoride  residues  as  a  result  of 
agricultural  u.ses  of  cryolite  for  the 
following  reasons: 

•  National  and  international 
regulatory  organizations  (U.S.  EPA 
Office  of  Water.  U.S.  DHHS.  the 
Canadian  Government,  and  the  World 
Health  Organization)  have  assessed 
potential  health  risks  from  exposure  to 
fluoride.  The  endpoints  and  estimated 
effect  levels  documented  by  these 
organizations  are  similar. 

•  The  U.S.  Surgeon  General  (Koop. 
1984  and  Elders.  1994)  has 
recommended  a  guideline  level  of 
exposure  that  should  provide  an 
adequate  "margin  of  .safety"  based  on  a 
large  amount  of  human  data,  including 
epidemiology  studies. 

•  Animal  data  considered  in 
evaluating  the  propo.sed  regulations  are 
consistent  with  human  data  with 
respect  to  dose-related  skeletal  effects. 

The  weight-of-the-evidence  dietary 
risk  assessment  was  conducted  utilizing 
the  following  factors.  All  calculations 
are  based  on  'I  I,/day  water  consumption 
and  70  kg  adult. 

•  There  exists  no  direc;tly  applicable 
scientific  dncunienlation  of  adverse 
medical  effects  at  levels  of  fluoride 


below  8  mg/L  |0.23  mg/kg/day|.  (U.S. 
EPA.  1985.  National  Primary  Drinking 
Water  Regulations;  Fluoride.  Proposed 
Rulemaking.  (50  FR  20166.  May  14, 

1985). 

•  Less  than  0.4%  of  the  U.S. 
population  (on  public  water  supplies)  is 
exposed  to  greater  than  2  mg/L  fluoride 
10.057  mg/kg/dayj  in  the  public  water 
supply.  (U.S.  EPA.  1985.  Drinking  Water 
Criteria  Document  on  Fluoride.  U.S. 
EPA  Office  of  Drinking  Water. 
Washington.  D.C.  TR-832-5.  pg.  IV-3, 
Table  IV-1.) 

•  Dietary  exposure  estimates  using 
rea.ssessed  tolerances  including  the 
subject  proposed  tolerance  and 
regulation  for  potatoes  and  percent  of 
crops  treated  are  approximately  0.029 
mg/kg/day  for  the  U.S.  population  and 
0.038  mg/kg/day  for  the  highest  exposed 
subgroup  (females  20  years  old  and 
over). 

Therefore,  it  can  be  concluded  that 
levels  of  fluoride  in/on  food  from  the 
agricultural  use  of  cryolite  plus  fluoride 
levels  in  U.S.  drinking  water  supplies 
results  in  a  daily  dietary  intake  of 
fluoride  of  approximately  0.095  mg/kg/ 
day  This  is  less  than  the  Maximum 
Concentration  Limit  (MCL)  of  4.0  mg/L 
[0.114  mg/kg/dayl.  a  level  which 
provides  no  known  or  anticipated 
adverse  health  effect  as  determined  by 
the  Surgeon  General. 

The  estimated  dietary  exposure 
resulting  from  the  subject  proposed 
tolerance  on  potatoes  is  approximately 
0.00016  mg/kc/day. 

The  metabolism  of  the  subject 
insecticides  in  plants  and  animals  is 
adequately  understood.  Plant  residues 
are  inorganic  surface  residues  of  cryolite 
which  are  measured  as  total  fluoride. 
Cryolite  metabolism  in  animals 
manifests  itself  as  free  fluorine 
metabolism  and  the  residue  of  concern 
in  animals  is  total  fluoride. 

An  adequate  analytical  method 
(fluoride  specific  electrode)  is  available 
for  enforcement  purposes  for  the  RAC 
potatoes  and  the  animal  feed,  potato 
waste.  Because  the  subject  compounds 
are  inorganic  compounds,  the 
requirement  for  data  using  the 
multiresidue  protocols  in  PAM  Vol.  I  is 
not  applicable. 

Because  of  the  long  lead  time  from 
establishing  this  tolerance  and 
regulation  to  publication  of  the 
enforcement  methodology  in  the 
Pffsticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
iivaiinble  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environnjental 


Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number;  Rm.  1128.  CM 
#2,  1921  Jefferson  Davis  Hwy..  VA 
22202.  (703)-305-5232. 

There  is  no  reasonable  expectation  of 
finite  residues  of  cryolite  or  synthetic 
cryolite  occurring  in  the  meat,  milk, 
poultry,  and  eggs  of  animals  fed  potato 
waste  resulting  from  the  processing  of 
treated  potatoes  and  40  CFR  180.6(a)(3) 
applies.  Thus,  secondary  tolerances  are 
not  necessary  at  this  time  in  meat,  milk, 
poultry,  and  eggs. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  these  insecticidal 
compounds. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought  and  capable  of  achieving  its 
physical  or  technical  effect. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health,  and  the 
establishment  of  a  feed  additive 
regulation  by  amending  40  CFR  part  186 
would  be  safe.  Therefore,  it  is  proposed 
that  they  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
as  it  relates  to  the  section  408  tolerance 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  vsrritten  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  PP  9F3739  and  FAP 
1H5604/P.  All  written  comments  filed 
in  response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch  at  the  above 
address  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

A  record  has  been  established  for  this 
proposal  under  docket  number  (PP 
9F3739  and  FAP  1H5604/P654) 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 


The  public  record  is  located  in  Room 
1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  proposal, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(fl,  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
Interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

In  addition,  this  action  does  not 
impose  any  enforceable  duty,  or  contain 
any  "unfunded  mandates"  as  described 
in  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 


October  28,  1993),  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Animal  feed. 
Food  additive.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  30,  1996. 
Stephen  L.  Johnson, 
Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  be  amended  as  follows: 

PART  18(>-{AMENDED1 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  §  180.145,  by  adding  a 
commodity  to  paragraph  (a)  in  the  table 
therein  and  deleting  paragraph  (c)  to 
read  as  follows: 

§  1 80. 1 45    Ruoride  compounds;  tolerances 
for  residues. 

(a)     *        *        * 


Commodity 

Parts  per  million 

•  • 

Potatoes 

•  • 

•  • 

2.0 

•  • 

PART  186— {AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348.. 

b.  Section  186.3375  is  revised  to  read 
as  follows: 


§  188.3375    FHiortns  compounds. 

A  tolerance  is  established  for  residues 
of  the  insecticidal  fluorine  compounds 
cryolite  and  synthetic  cryolite  (sodium 
aluminum  fluoride)  in  the  following 
ready-to-eat  animal  feed  resulting  horn 
application  of  the  compounds  to 
growing  crops: 


Commodity 

Parts  per  milion 

Potatoes,  waste  from 
processing 

22.0 

(PR  Doc.  96-11341  Filed  5-7-96;  8:45  ami 
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40  CFR  Part  300 
[FRL-6500-31 

National  Oil  and  Hazardous 
Sul>stance8  Pollution  Contingancy 
Plan;  National  Priorities  List 

AGB4CY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 

Carter  Lee  Lumber  Company  Superfund 

Site  National  From  Priorities  List: 

Request  for  Comments. 

summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  Carter  Lee  Lumber  Company 
Superfund  Site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  U.S. 
EPA  promulgated  pursuant  to  Section 
105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA,  because  it  has 
been  determined  that  all  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  U.S.  EPA,  in 
consultation  with  the  State  of  Indiana, 
has  determined  that  no  further  response 
is  appropriate.  Moreover.  U.S.  EPA  and 
the  State  have  determined  that  remedial 
activities  conducted  at  the  Site  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before  )une 
7,  1996.' 

ADDRESSES:  Comments  may  be  mailed  to 
Helen  Smith  (SR-6;)  Environmental 
Protection  Assistant.  Superfund 
Division,  U.S.  EPA.  Region  V,  77  W. 
Jackson  Blvd..  Chicago.  IL  60604. 
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Comprehensive  information  on  the  site 
is  available  at  U.S.  EPAs  Region  V 
ofTice  and  at  the  local  information 
repository  located  at;  Hawthorn 
Community  Center.  2440  West  Ohio 
Street,  Indianapolis  IN  and  the  ofTices  of 
the  Indiana  Department  of 
Environmental  management.  10()  N. 
Senate  Avenue,  N12.55,  Indianapolis. 
IN.  Requests  for  comprehensive  copies 
of  documents  should  be  directed 
formally  to  the  Region  V  Docket  Office. 
The  address  and  phone  number  for  the 
Regional  Doc:ket  Officer  is  Jan 
Pfundheller  (SMR-7n.  VS.  EPA.  Region 
V,  77  W  Jackson  Blvd.,  Chicago,  IL 
60604,(312)3.53-5821. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Deborah  Orr  (SR-6|)  Remedial  Project 
Manager  at  (312)  8«t>-7.'>7fi.  Helen 
Smith  (SR-6J)  Environmental  Protection 
Assistant.  Superfund  Division.  U.S. 
EPA.  Region  V.  77  W.  Jackson  Blvd.. 
Chicago.  IL  60604.  (312)  886-6229  or 
David  Novak  (P-19I),  Office  of  Public 
Affairs.  U.S.  EPA.  Region  V.  77  W. 
Jackson  Blvd..  Chicago.  IL  60604.  (312) 
886-9840. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Conlents 

I.  intn)du(.tion 

II.  NPL  CHjIetion  Criteria 

III  Deletion  Prorwlurws 

IV  Basis  for  Intended  .Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Carter  l.ee  Lumber 
Company  Superfund  Site  (Site)  from  the 
National  Priorities  List  (NPL).  which 
constitutes  Appendix  B  of  the  (NCP), 
and  requests  comments  on  the  proposed 
deletion.  The  U.S.  V.V\  identifies  sites 
that  appear  to  present  a  significant  risk 
to  public  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  li.st.  of  those  sites.  Sites  on  the  NPL 
may  be  the  subje<:t  of  remeclial  a<:tions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  Section  300.425(e)(3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  the  ccmditions  at  the 
site  warrant  such  action. 

The  US  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
public  atmn  of  this  notice  in  the  Federal 
Register 

Section  II  of  this  notice  explains  the 
criteria  for  deletiii^^  sites  frcnn  the  NPL 
Set:tion  III  discusses  pro<:e<lures  that 
U..S.  EPA  is  using  for  this  ajtion. 
Section  IV  dis<;us.s«s  the  history  of  this 
site  and  explains  how  the  site  meets  the 
deletion  criteria. 


Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

n.  NFL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  Sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  investigation  has 
shown  that  the  release  poses  no 
.significant  threat  to  public  health  or  the 
environment  and.  therefore,  remedial 
measures  are  not  appropriate. 

in.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  concurred.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  Site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
(Hid  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
(if'letion  will  be  published  in  the 
Federal  Register. 


rv.  Basis  for  Intended  Site  Deletion 

Decision  Summary    - 

I.  Site  Description 

The  Site  is  located  west  of  downtown 
Indianapolis  at  1621  West  Washington 
Street.  Eagle  Creek  is  approximately 
one-half  mile  southwest  and  the  White 
River  is  about  one  mile  east  of  the  site. 
The  Site  is  located  7  miles  upgradient 
of  one  of  the  groundwater  pumps  used 
to  supplement  the  drinking  water 
supply  for  the  City  of  Indianapolis,  It  is 
located  in  a  commercial  and  industrial 
center  primarily  composed  of  heavy 
industry  with  the  exception  of  some 
scattered  areas  of  older  single- family 
residential  dwellings.  The  Site  is 
currently  used  for  storage  for  a 
commercial  liunber  yard  and  is, 
therefore,  fienced  and  access  is 
restricted.  The  Carter  Lee  Lumber  (CLL) 
Company  has  been  at  its  present 
location  for  over  120  years.  The  Site 
occupies  only  part  of  the  CLL  property, 
a  four  acre  trapezoid  in  the  southeast 
comer,  that  was  acquired  by  CLL  in 
1979  for  expansion  of  lumber  storage 
capabilities. 

Lumber  and  associated  materials  are 
stored  in  three  sheds  on  the  Site.  The 
Site  is  paved  with  asphalt  except  for  the 
southeast  comer,  which  is  covered  with 
about  six  inches  compacted  gravel  and 
soil.  The  Site  is  relatively  flat.  It  is 
bordered  on  the  east  and  south  by 
Conrail  railroad  tracks,  on  the  west  by 
Reichwein  Avenue  and  the  north  by 
CLL  property.  The  bordering  tracks  are 
elevated  as  much  as  6  to  8  feet  above  the 
Site.  The  southeast  comer  of  the 
property  is  the  lowest  elevation  point  on 
the  Site. 

Oyer  36,000  people  live  within  2- 
miles  of  CLL.  The  closest  residence  is 
across  Reichwein  Avenue. 
Demographics  from  the  1990  census 
data,  show  that  the  area  adjacent  to  the 
Site  has  a  more  culturally  diverse 
population  than  the  general  population 
of  Marion  County.  Thirty-two  percent  of 
the  residents  within  a  two  mile  radius 
of  the  Site  are  non-white  while  twenty- 
two  percent  of  the  residents  of  Marion 
County  identified  themselves  as  non- 
white.  Census  data  shows  that  the 
average  household  within  a  two  mile 
radius  of  the  Site  has  an  income  thirty- 
three  percent  lower  than  the  average 
income  of  a  typical  Marion  County 
resident. 

II.  Site  History  and  Enforcement 
Activities 

Prior  to  1979,  the  Site  was  owned  by 
Penn  Central  Corporation  and,  in  the 
period  from  1960-1973,  leased  to 
several  commercial  waste  hauling 


companies  that  used  the  Site  for 
industrial  waste  product  disposal.  The 
Site  was  leased  first  for  the  disposal  of 
calcium  ferrosulfate  (about  30%  solid). 
There  is  no  evidence  that  this  material 
was  hazardous.  It  was  then  leased  to  a 
series  of  partnerships  that,  from  court 
records,  state  the  nature  of  the  business 
was  to  purchase  lime  slurry,  a  waste 
product  from  Union  Carbide 
Corporation,  Linde  Division,  and  to  sell 
it  to  Ford  Motor  Company,  in 
Indianapolis,  Delco  Electronics  in 
Kokomo  and  Jones  Laughlin  Steel. 
Neutralized  metal  plating  sludge  and 
neutralized  calcium  ferrosulfate  were 
reported  sprayed  on  the  Site  from  1971- 
1972. 

There  are  unsubstantiated  allegations 
of  tank  car  dumping  and  disposal  of  oily 
filter  cakes  from  Conrail  Lines.  In 
addition,  from  1940-1985,  CLL  operated 
a  small  quantity,  batch-load  wood 
preserving  operation  immediately  off- 
site,  north  of  the  northeast  comer  of  the 
Site.  This  operation  reportedly  used 
consumer-grade  pentachlorophenol. 

CCL  purchased  the  Site  in  1979. 
While  the  property  was  being  developed 
for  lumber  storage,  red  soil  was 
discovered.  When  the  red  soil  interfered 
with  proper  soil  compaction,  it  was 
moved.  The  red  soil  was  stored  near  a 
trench  area  dug  to  hold  constmction 
debris.  Asphalt  was  laid  on  portions  of 
the  Site  and  the  storage  yard  was  fenced 
as  part  of  this  work.  The  soil  was  later 
spread  over  an  area  covering  about  220 
by  250  feet  in  the  southeast  comer  of  the 
Site,  where  it  is  currently  located. 

The  Site  was  investigated  by  the 
Environment  and  Ecology  Field 
Investigation  Team  (FIT)  in  1985  as  a 
result  of  a  CLL  Company  employee 
reports  of  spotting  small  animals  with 
sores  and  patchy  fur  and  complaints  by 
employees  of  skin  lesions  and  weight 
loss.  Neither  reports  were  confirmed  by 
local  health  officials.  Following  the  FI'T 
investigation  which  included  soil 
sampling,  the  Site  was  scored  for  NPL 
listing  due  to  the  potential  for 
groundwater  contamination  and  a 
concehi  for  potential  dermal  contact 
should  the  soils  be  disturbed. 

Research  to  identify  parties 
responsible  for  conditions  at  the  Site 
was  completed  in  June  1988.  Potentially 
responsible  owners,  operators  and 
generators  were  identified.  Based  on 
information  gathered  during  this  search 
and  responses  from  information 
requests,  special  notice  letters  were  sent 
out  during  January  1992. 

III.  Highlights  of  Community 
Participation 

U.S.  EPA  hosted  a  "kick  off  public 
meeting  on  September  3,  1992  at  the 


Presbyterian  Church  located  across  the 
street  from  the  Site.  The  purpose  of  the 
meeting  was  to  inform  the  local 
residents  of  the  Superfund  process  and 
the  work  to  be  conducted  under  the 
Remedial  Investigation  (RI).  Thirty-nine 
people  attended  the  meeting.  Two  RI 
update  newsletters  were  issued  to 
individuals  on  the  Site  specific  mailing 
list  in  June  1993  and  July  1995. 

Information  repositories  for  the  Site 
have  been  established  at  Hawthorn 
Community  Center,  2440  West  Ohio 
Street,  Indianapolis  IN  and  the  offices  of 
the  Indiana  Department  of 
Environmental  Management,  100  N. 
Senate  Avenue,  N1255,  Indianapolis, 
IN.  The  Administrative  Record  for  the 
Site  has  been  made  available  to  the 
public  at  the  U.S.  EPA  Docket  Room  in 
Region  V  and  at  the  Hawthorn 
Conununity  Center. 

The  RI  was  released  to  the  public  in 
May  1995.  The  proposed  plan  was 
mailed  July  28, 1995.  A  public  meeting 
to  discuss  the  remedial  investigation 
and  the  proposed  plan  was  held  on 
August  10, 1995.  Advertisements  were 
placed  in  the  Indiana  Star/News  and  the 
West-Side  Enterprise  to  announce  the 
public  meetings  and  comment  period. 
Ten  people  attended  the  proposed  plan 
meeting.  The  proposed  plan  was 
available  for  public  comments  from 
August  1,  1995  through  August  30, 
1995. 

The  public  participation  requirements 
of  CERCLA  Sections  113(k)(2){I-v)  and 
117  of  CERCLA  have  been  met  in  the 
remedy  selection  process.  This  decision 
document  presents  the  selected 
remedial  action  for  the  CLL  Company 
Superfund  Site,  chosen  in  accordance 
with  CERCLA,  as  amended  by  SARA 
and,  to  the  extent  practicable,  the  NCP. 
The  decision  for  this  Site  is  based  on  the 
administrative  record. 

IV.  Scope  and  Role  of  Operable  Units 

U.S.  EPA  has  determined  that  no 
further  action  is  required  at  this  Site. 
Because  hazardous  substances  at 
concentrations  above  unacceptable  risk 
levels  will  not  remain  at  the  Site,  a  five- 
year  review  will  not  be  necessary. 

V.  Site  Characteristics 

During  the  RI,  sampling  and  analysis 
of  groundwater  and  subsurface  and 
surface  soil  occurred  which  allows  a 
determination  of  Site  conditions  to  be 
made.  The  investigation  took  place  in 
two  phases  beginning  in  November  1992 
and  ending  about  one  year  later  in 
September  1993. 

During  Phase  I  in  November  1992,  all 
surface  and  subsurface  on-site  soil 
samples  were  collected,  five  monitoring 
wells  were  installed  and  sampled  and 


15  of  the  17  off-site  soil  samples  were 
collected. 

Phase  II,  which  occurred  in  June, 
August  and  September  of  1993, 
consisted  of  two  rounds  of  groundwater 
samples,  3  rounds  of  water  level 
measurements  and  the  collection  of  2 
additional  off-site  soil  samples.  A 
groundwater  user  survey  was 
implemented  during  this  time  period  as 
well.  An  ecological  investigation  of  the 
Site  was  also  conducted  as  part  of  Phase 
2. 

Using  the  U.S.  EPA  risk  assessment 
guidance  and  procedures,  many 
contaminants  found  at  the  Site, 
including  Semi-volatile  Organic 
Compounds  (SVOCs),  Volatile  Organic 
Compounds  (VOCs),  metals  and  cyanide 
were  eliminated  from  further 
consideration  primarily  because  on-site 
concentrations  did  not  differ 
significantly  from  background,  or  off- 
site  contaminant  concentrations. 

The  ecological  investigation  consisted 
of  review  of  current  literature  to 
determine  whether  the  area  contained 
protected  plants  or  animals  or  whether 
sensitive  habitats  existed  in  the  area.  A 
Site  visit  also  took  place. 

Based  on  the  evaluation  of  Site 
conditions,  U.S.  EPA  determined  that 
there  is  no  threat  to  human  health  and 
the  environment  through  exposure  by 
ingestion  or  direct  contact  with  the 
pesticides/herbicides  and  PCBs  found  in 
the  soils  and  groundwater  on  and  near 
the  Site.  The  effects  of  background 
contamination  was  not  evaluated  as  part 
of  this  study.  The  following  is  a  result 
of  the  findings. 

1.  Physiography.  The  Site  is  located 
within  the  commercial  and  industrial 
center  of  the  City  of  Indianapolis, 
central  Marion  County.  The  area  is 
relatively  fiat  and  ranges  in  topographic 
relief  fit)m  about  745  feet  above  mean 
sea  level  measured  2.75  miles  west  of 
the  Site  to  about  705  feet  at  the  White 
River,  which  is  1  mile  east.  The  Site  is 
paved  with  asphalt  except  for  the 
southeast  comer,  which  is  covered  with 
compacted  gravel.  Drainage  swells, 
formed  by  rail  road  track  berms  6  to  8 
feet  high,  run  parallel  to  '.he  eastern  and 
southern  Site  boundaries  and  collect 
surface  mn-off  from  the  Site.  The 
southeast  comer  is  the  lowest  elevation 
point  on  the  Site  at  an  elevation  of  691 
feet  above  mean  sea  level. 

2.  Geology.  An  extensive  sand  and 
gravel  outwash  deposit  exists  under  the 
Site.  The  outwash  is  composed  of 
coarsegrained  material  deposited  by 
glacial  meltwater  streams  during  the 
Wisconsian  glaciation.  Discontinuous 
silt  and  clay  deposits  are  numerous  The 
outwash  extends  along  the  White  River. 
Eagle  Creek  and  Fall  Creek  and  it  is 
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about  6.5  miles  wide  from  east  to  west. 
At  the  outer  edges  of  the  out  wash,  the 
deposits  integrate  with  deposits  of  till. 
Sand  and  gravel  deposits  are 
discontinuous  in  the  till  plain.  The 
thickness  of  the  unconsolidated 
deposits  in  Marion  County  ranges  from 
less  than  15  feet  to  more  than  300  feet. 
Within  the  vicinity  of  the  Site,  the 
bedrock  beneath  the  outwash  deposits 
consists  of  Silurian  and  E)evonian  age 
limestones  and  dolomites.  Depth  to 
bedrock  is  about  120  feet.  West  of  the 
Site.  Mississippian  age  shale  separates 
the  outwash  deposits  from  the 
limestones  and  dolomites.  The  bedrock 
siuface  slopes  gently  to  the  west. 

The  Site  geology  is  characterized  by  a 
series  of  fill  layers  starting  at  about  12 
inches  below  the  ground  surface  This 
fill  material  varies  across  the  Site  but 
generally  consists  of  sandy  gravel  and 
clayey  silty  sand  with  miscellaneous 
debris  including  bricks,  concrete  and 
wood.  Some  areas  of  the  Site  are  filled 
with  black  dense  sand  similar  to  a 
foundry  sand  mixed  with  what 
appeared  to  be  flv  ash. 

3  Hydrology.  There  are  two 
groundwater  systems  beneath  the  Site. 
The  outwash  deposits  along  the  White 
River  comprise  the  upper,  unconfinod 
aquifer.  The  thickness  of  the  aquifer 
ranges  from  30  to  more  than  80  feet  The 
limestone  £ind  dolomite  formations 
comprise  the  upp)ennost  bedrock 
aquifer.  The  average  horizontal 
hydraulic  conductivity  is  about  300 
feet/day  for  the  outwash  aquifer  and 
about  10  feet/day  for  the  bedrock 
aquifer  The  hydraulic  conductivity  in 
the  bedrock  aquifer  can  be  considerably 
greater  in  areas  where  solution 
channeling  has  occurred. 

Wells  in  the  outwash  aquifer  have 
produced  as  much  as  3,000  gallons  per 
minute  (gpm)  Bedrock  wells  may  yield 
75  to  250  gpm  The  bedrock  is  most 
productive  in  the  upper  100  feet  where 
it  was  once  exposed  to  weathering 
elements  and  where  the  greatest  amount 
of  solution  development  has  occurred 

At  the  Site  the  unconfined.  shallow 
water  table  was  encountered  at  about  20 
to  25  feet  below  ground  surface 
Typically,  groundwater  flows  toward 
the  southeast.  Through  the  well  users 
survey,  a  cone  of  depression  was 
identified  southeast  of  the  Site  Most  of 
the  wells  within  1  mile  of  the  Site  are 
used  exclusively  for  manufaciuring 
processes  Marion  (-ounfy  depends  on 
surface  water  for  Q2%  of  its  (Irinking 
water  supply,  the  remainder  romes  from 
groundwater  The  use  of  groundwater  to 
supplement  drinking  water  is  expected 
to  increase  to  19%  by  the  year  20(X) 

Groundwater  elevations  in  Marion 
County  range  from  about  830  feet  in  the 


northwestern  portion  of  the  county  to 
less  than  680  feet  near  the  White  River 
in  the  central  portion  of  the  county. 
Regional  groundwater  flow  in  the 
western  half  of  Marion  County  is  to  the 
east-southeast  toward  Eagle  Qeek  and 
the  White  River.  In  eastern  Marion 
County,  groundwater  flow  is  to  the 
west-southwest  toward  Fall  Creek  and 
the  White  River. 

4.  Contamination,  a.  Soils.  SVOCs  and 
heavy  metals  were  detected  in  on-site 
soil  at  depths  ranging  from  4  to  8  feet 
below  the  ground  surface.  Several 
pesticides  were  also  detected  in  on-site 
soil.  The  findings  were  similar  to  those 
resulting  frnm  FIT  sampling.  The 
concentration  of  SVCX^  and  metals  in 
on-site  soils  were  within  the  ranges 
previously  found  by  the  FIT  and  the 
distribution  of  SVOCs  on-site  was 
consistent  with  the  presence  of  red  soil 
and  with  the  black  cinder  fill  material. 

b.  Groundwater.  Sampling  of  the 
groundwater  identified  low 
concentrations  of  some  SVOCs 
including  phenol,  phenanthrene,  di-n- 
butylphthalate,  pyrene.  and  bis(2-othyl- 
hexyljphthalate.  These  were  found 
sporadically  in  groundwater  samples. 
Low  concentrations  of  arsenic  and 
cyanide  were  detected  in  several  Site 
ground-water  monitoring  wells  during 
one  sampling  event.  Low  concentrations 
of  beryllium  were  also  detected  in  two 
sampling  events. 

5.  Ecological.  The  investigation 
determined  that  the  area  south  of  the 
Site  by  virtue  of  plant  community 
composition  and  evidence  of  hydrology 
typical  of  wetlands,  appeared  to  consist 
of  palustrine  emergent  or  scrub/shrub 
communities.  Through  research  and 
observations  during  the  Site  visit,  it  was 
determined  that  this  area  is  not  a 
sensitive  or  high-value  ecological 
habitat.  Wildlife  and  plant  communities 
are  limited  because  of  the  urban  nature 
of  the  area.  During  the  Site  visit  gross 
evidence  of  adverse  impacts  on  the 
plant  and  animal  communities  from  the 
Site  were  not  apparent. 

VI.  Summary  of  Site  Risks 

Given  that  most  of  the  contaminated 
soil  on-site  is  either  covered  by  asphalt 
or  SIX  inches  of  compacted  gravel  and 
soil,  no  worker  or  nearby  residents  are 
currently  exposed  to  contaminants 
through  inhalation  of  dust  emissions. 

Volatilization  of  some  contaminants 
to  the  air  can  pose  a  risk  if  present  at 
the  soil  surface  Because  contaminants 
on-site  are  covered  as  described  above, 
volatilization  is  not  considered  a 
transport  mechanism  at  this  Site. 

The  analytical  results  for  SVOCs  and 
metals  for  on-site  and  off-site  samples 
were  evaluated  using  a  statistical 


comparative  analysis.  It  was  verified 
statistically,  that  there  is  no  significant 
difference  between  the  SVOCs  and  the 
heavy  metal  concentrations  found  in  on- 
site  soils  compared  with  those  found  in 
off-site  soils.  The  Site  is  located  in  an 
area  with  many  industries  which  may 
have  contributed  to  the  metals  and 
PAHs  foiud.  These  facts  lead  to  the 
conclusion  that  the  source  of  PAH  and 
metals  contamination  are  not  solely 
attributable  to  the  site.  Based  on  this, 
PAHs  and  metals  were  not  carried 
forward  in  the  Site  related  risk 
evaluation.  The  berms  surrounding  the 
Site  on  the  east  and  southern  boundary 
are  an  efl'ective  barrier  to  overland  flow 
of  contaminants  into  surface  water  via 
Site  run  off.  For  this  reason,  the  risk  for 
the  siuface  water  pathway  was 
determined  to  be  negligible. 

During  the  analysis,  infiltration  of 
rainwater  to  groundwater  was 
considered  as  a  potential  transport 
mechanism  that  could  leach 
contaminants  from  deeper  soils  into  the 
groundwater.  The  remedial 
investigation  identified  some  Site 
characteristics  that  makes  this  unlikely. 
The  soils  are  covered  with  compacted 
gravel  and  this  decreases  the  amount  of 
rain  through  infiltration.  The  soils 
underlying  contaminants  consist  of 
clayey  sands.  Since  contaminants  tend 
to  sorts  more  tightly  to  clay, 
contaminants  are  less  likely  to  be 
released.  In  addition,  a  fate  and 
transport  analysis  of  the  effects  of  the 
PAHs.  arsenic  and  beryllium 
determined  that  groundwater  does  not 
appear  to  be  threatened  by  Site 
contaminants.  Based  on  these  findings, 
it  was  determined  that  this  pathway  did 
not  present  an  unacceptable  risk. 

The  contaminants  of  concern 
evaluated  quantitatively  for  the  Site 
include  heptachlor  and  arochlor-1254  in 
on-site  soils  and  alpha  BHC  and  4,4'- 
DDT,  both  in  groundwater. 

The  risk  assessment  determined  that 
the  Site  contaminants  do  not  pose  a 
significant  risk  to  those  who  may  come 
in  contact  with  them.  Risk  was 
evaluated  for  on-site  worker  exposure 
and  residential  exposure  as  well.  The 
risk  to  a  hypothetical  future  worker 
exposed  to  on-site  soil  and  groundwater 
was  calculated.  The  calculated  numbers 
are  well  below  U.S.  EPA's  acceptable 
risk  range.  A  reasonable  futiuv  land  use 
anticipates  the  land  will  continue  to  be 
used  as  commercial/industrial  property. 
Notwithstanding  this  assumption,  the 
same  calculation  is  performed  for  the 
hypothetical  on-site  resident.  The 
estimate  of  cuimulative  excess  cancer 
risk  is  at  the  low  end  of  U.S.  EPA's 
acceptable  risk  range  for  exposure  to 
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soils.  For  groundwater,  the  number  is 
below  the  lower  end  of  U.S.  EPA's 
acceptable  risk  range. 

Given  the  above,  the  no  action 
alternative  was  chosen  since  it  has  been 
demonstrated  that  the  contamination 
found  could  not  be  attributed  solely  to 
CLL  and  the  level  of  contamination 
attributable  to  the  Site  results  in 
negligible  risk.  U.S.  EPA  issued  its 
finding  in  the  document  Remedial 
Investigation  Report  dated  May  1995. 
U.S.  EPA  executed  a  Record  of  Decision 
requiring  no  action  on  September  29, 
1995.  The  State  concurred  with  this 
ROD  on  October  13,  1995. 

U.S.  EPA,  with  concurrence  from  the 
State  of  Indiana,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Carter  Lee  Lumber 
Company  Superfund  Site  have  been 
completed,  and  no  further  CERCLA 
response  is  appropriate  in  order  to 
provide  protection  of  human  health  and 
the  environment.  Therefore,  U.S.  EPA 
proposes  to  delete  the  site  from  the  NPL. 

Dated:  April  25.  1996. 
Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA,  Region  V. 
IFR  Doc.  96-11311  Filed  5-7-96:  8:4.')  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-06;  RM-8791] 

Radio  Broadcasting  Services;  Castana, 
lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Gene 
Zortman  proposing  the  allotment  of 
Channel  298A  to  Castana,  Iowa,  as  the 
community's  first  local  aural 
transmission  service.  Channel  298A  can 
be  allotted  to  Castana  in  compliance 
with  the  Coitlmission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
298A  at  Castana  are  42-04-24  and  95- 
54-36. 

DATES:  Comments  must  be  filed  on  or 
before  June  20,  1996,  and  reply 
comments  on  or  before  July  5,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gene  Zortman,  Chairman, 
Onawa  Radio  Committee,  1112  Emerald 
Street,  Onawa,  Iowa  51040  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-96.  adopted  April  10.  1996.  and 
released  April  29,  1996.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  |.  Rhodes, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  96-11382  Filed  5-7-96:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administraticn 

50  CFR  Part  628 

[Docket  No.  96031 5079-6079-01;  I.D. 
0312960] 

RIN  0648-nAI16 

Bluefish  Hshery;  Proposed  Removal  of 
Regulations;  Comment  Period 
Extension 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and    . 


Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Proposed  rule:  extension  of 
comment  period. 


SUMMARY:  NMFS  announces  that  it  is 
extending  the  public  comment  period 
for  the  proposed  rule  to  withdraw 
approval  of  the  Fishery  Management 
Plan  (FMP)  for  the  Bluefish  Fishery  and 
remove  implementing  regulations.  The 
end  of  the  public  comment  period  for 
the  proposed  withdrawal  of  the  FMP  for 
the  BIueHsh  Fishery  is  extended  from 
May  13.  1996,  to  June  7,  1996. 

DATES:  Written  comments  must  be 
received  on  or  before  June  7,  1996. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Director.  Northeast 
Region,  NMFS,  One  Blat;kburn  Drive. 
Gloucester,  MA  01930-3799. 

Copies  of  the  environmental 
assessment  and  regulatory  impact 
review  are  also  available  from  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  508-281-9104. 

SUPPt-BiefTARY  information: 

As  a  result  of  comments  and  a  request 
received  from  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC)  in  a 
letter  dated  April  10.  1996.  NMFS  is 
extending  the  comment  jjeriod  for  the 
proposed  rule  that  armounced  an  initial 
determination  by  NMFS  to  withdraw 
approval  of  the  FMP  for  the  Bluefish 
Fishery  (March  28,  1996.  61  FR  13810). 
The  ASMFC  advised  NMFS  that  it  needs 
additional  time  to  consider  the  proposal 
to  withdraw  the  FMP  for  the  Bluefish 
Fishery  and  that  it  can  make 
recommendations  and  provide 
meaningful  comment  only  after  its 
Bluefish  Management  Board  has  met 
during  the  ASMFCs  Spring  1996 
meeting  of  May  28-31,  1996.  Therefore, 
NMFS  is  extending  the  public  comment 
period  for  the  proposed  rule  to  June  7, 
1996. 

Authority:  16  L'.S.C.  1801  et  seq. 
Dated:  May  2.  1996. 
Gary  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  .Service 
(FR  Doc.  96-1 1412  Filed  5-7-96:  8:45  ami 
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conlains  documents  ofhef  than  rules  of 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  S«rvic« 

Forum  for  the  World  Food  Summit 

AGENCY:  Korwimi  Axrii  ultunil  Servite. 
USUA 


ACnOM:  Nofit.e  of  iiu)«tinK. 


UMI 


SUMMARY:  Notice  is  hereby  ^iven  that 
the  US   Hublic  Kurum  for  the  World 
Food  Summit  will  Jh)  held  lune  1,  \996 
The  purpose  of  the  forum  is  to  solicit 
comments  on  and  advice  from 
interested  parties,  for  the  preparation  of 
the  US  Cioiintrv  Paper  for  the  World 
Fowl  Summit,  and  the  Draft  Policy 
Statement  and  Plan  of  Action  to  b«! 
adopted  at  the  Summit 

DATES:  The  forum  will  he  held  Monday, 
lune  3,  iq«6  from  H.U)  to  5:00.  in  the 
Jefferson  Auditorium  at  the  U.S. 
Department  of  Agriculture  in 
Washington.  DC' 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public  and 
members  of  the  public  may  provide 
comments  in  writing  to  the  Office  of  the 
National  Secretary,  For<ji^n  Agricultural 
Servi(  e.  Room  lOOR  South  Fluilding. 
U.S.  Dtfpartment  of  Agriculture,  14th 
niui  Independence  Ave.  SW, 
Washinj'ton.  D.C.  20250.  The  draft 
country  paper  will  be  available  in  mid- 
May  on  the  US  Ciovenunent  World 
Food  Summit  Home  Pa^e  (www  fas/ 
food— summit/summit. html),  by  callinn 
(202)  600-0776.  by  writing  to  the  above 
address,  or  by  faxing  (202)  720-6103. 
The  draft  Policy  Statement  and  Plan  of 
Action  is  also  available  on  the  US(i 
World  Food  Summit  Home  Page  or  by 
calling  the  FAG  North  Amerii:an  Liaison 
Office,  (202)  653-2400  People 
interested  in  registering  to  sp»?ak  at  the 
lune  3  meeting  may  do  so  by  calling 
(202)  690-0776  or  faxing  their  request  to 
(202) 720-6103,  including  a  phone 
number  where  you  can  be  reached. 


.Sinntul  m  VVaihinRton.  DC  April  29.  1996 
August  Schumacfafer ,  |r.. 
Ailminislniliir.  F'nrvif^n  AnTHultural  .Service 
|FKI>«    '>♦>    11406  Filed  5-7-96.  845  ami 
MCLMO  COM  S4I0-I0-M 


Forest  Servtc* 

Weatam  Waahington  Caacadaa 
ProvifKa  Intaragancy  Exacutlva 
Commlttaa  (PfEC)  Adviaory 
Commlttaa;  Maating 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Western  Washington 
C"xis<;ados  PIKCi  Advisory  Committee  will 
meet  on  May  28,  1996  at  the  Mount 
Baker-Snoqualmie  National  Forest 
Headquarters.  21905  64lh  Avenue  West. 
in  Mountlake  Terrace,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
(  ontinue  until  about  4  p.m.  Agenda 
items  to  be  covered  include;  (1) 
Continuation  of  dis<:ussion  of  the 
possibilities,  pros,  cons,  and  probable 
ramifications  (including  legal  and 
administrative  requirements)  of 
(hanging  the  original  designations, 
under  the  Northwest  Forest  Plan,  of  the 
Skagit  and  Creen  River  basins  from 
"non-key"  to  "key"  watersheds;  (2) 
Access  and  Travel  Management 
sulxiommittee  report  and  discussion;  (3) 
update  on  status  of  release  of  318  timber 
sales  under  Section  2001  of  Public  Law 
104-19  (Rescission  Bill);  (4)  information 
briefing  on  Washington  Department  of 
Fish  and  Wildlife's  Salmon  Habitat 
Knhancement  and  Restoration  (SHEAR) 
program;  (5)  other  topics  as  appropriate; 
and.  (B)  open  public  formn.  All  Western 
Washington  CaSt:ades  Province 
Advisory  Committee  meetings  are  open 
to  the  public:.  Interested  citizens  are 
encouraged  to  attend. 

FOR  further  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  C;hris  Han,sen-Murray,  Province 
Liaison.  USDA.  Mt.  Baker-Snoqualmie 
National  Forest,  21905  64th  Avenue 
West,  Mountlake  Terrace.  Washington 
9H043, 206-744-3276. 

Dated   May  2,  1996. 
Daniel  T.  Harkenrider, 

A(  tiiiji  Foivst  Supervisor. 

UK  D<M    96-1144.5  Fiifid  5-7-96;  8:45  am] 
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DEPARTMENT  OF  CX>MMERCE 

Buraau  of  Export  AdminiatratkHi 

Prasidant's  Export  Council 
Subcommlttaa  on  Export 
Administration;  Notica  of  Partially 
Cloaad  Maating 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export 
Administration  (PECSEA)  will  be  held 
June  3,  1996.  1:30  p.m.,  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  Room  4830,  14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
those  portions  of  the  Export 
Administration  Act.  as  amended,  that 
deal  with  United  Stales  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Public  Session 

1.  Of>ening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Administration  export 
control  initiatives. 

4.  Task  Force  reports. 

Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  27,  1995,  in  accordance  with 
the  Federal  Advisory  Comm^ittee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  insjaection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  DC.  For  further 
information,  contact  Ms.  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  May  2,  1996. 
Sue  EciLert, 

Assistant  Secretary  for  Export 
Administration 

|FR  Doc.  96-11492  Filed  5-7-96;  8:45  ami 
BN.L1NQ  COM  9S10-OT-M 


Foraign-Trada  Zonas  Board 

[Order  No.  813] 

Expansion  of  Foraigrt-Trada  Zona  141 
Monroa  County,  Naw  York 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
County  of  Monroe.  New  York,  grantee  of 
Foreign-Trade  Zone  141,  for  authority  to 
expand  its  general-purpose  zone  in 
Monroe  County,  New  York,  was  filed  by 
the  Board  on  July  5, 1995  (FTZ  Docket 
36-95,  60  FR  36258,  7/14/95);  and. 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  141  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
40d.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
April  1996. 
Susan  G.  Essennan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte,  Jr., 
Executive  Secretary. 
|FR  Doc.  96-11393  Filed  5-7-96;  8:45  am] 

BILUNQ  COOC  3610-O»-P 


[Order  No.  810] 

Grant  of  Authority;  EstabHahmant  of  a 
Foraign-Trada  Zona,  PuyaNup  Tribtf 
FTZ  Corporation;  Tacoma,  Washington 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1938.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order. 

Whereas,  the  Port  of  Tacoma.  grantee 
of  FTZ  86,  Tacoma,  Washington,  has 
made  application  to  the  Board  (FT'Z 
Docket  9-94.  filed  3/11/94.  amended  3/ 
17/95,  60  FR  18580.  4/12/95).  requesting 
the  partition  of  FTZ  86  and  the  transfer 
of  zone  sponsorship  of  a  portion  (125 
acres)  of  the  zone  to  the  Puyallup  Tribal 
FTZ  Corporation; 

Whereas,  the  Puyallup  Tribal  FTZ 
Corporation,  a  non-profit  tribal 
corporation,  acquired  title  to  the  125- 
acre  site  under  the  1991  Washington 
Land  Claims  Settlement  Agreement,  and 
has  concurrently  requested  authority  to 
become  the  new  grantee  of  the 
transferred  area; 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
transfers  sponsorship  of  the  above- 
described  125-acre  portion  of  the 
existing  zone  and  grants  to  the  Puyallup 
Tribal  FTZ  Corporation  the  privilege  of 
establishing  a  foreign-trade  zone  on 
such  site  under  its  sponsorship, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  212,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  25th  day  of 
April  1996. 


Foreign-Trade  Zones  Board. 
Michael  Kantar, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 
}olui  |.  Da  Ponte,  |r., 

Executive  Secretary. 

IFR  Doc.  96-11387  Filed  5-7-96;  8:45  am] 
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bitamatlonai  Trada  Administration 

Antidumping  or  CcuntarvaiHng  Duty 
Ofdar,  Findlirig,  or  Suapandad 
invasHgatfon;  Opportunity  to  Raquaat 
dnHnisiraiiva  naviaw 

AQBCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Bacitgronnd 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  (>arty,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)).  That  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of  May  31, 
1996,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
May  for  the  following  periods: 


Antidumping  Proceedings: 

Argentina:  Rectangular  Cartjon  Steel  Tubing,  A-357-802 

Brazil: 

Certain  Malleable  Cast  Iron  Pipe  Fittings,  A-351-505 

Iron  Construction  Castings.  A-351-503  

Orange  Juice.  A-351-605 

BaH  Bearings.  A-427-801  

Cylindrical  RoMer  Bearings.  A-427-601  

Spherical  Plain  Bearings,  A-427-801  

Germany: 

Ball  Bearings,  A-428-801  

Cylindrical  Roller  Bearings,  A-428-801  

Spherical  Plain  Bearings,  A-428-801 

India:  Pipes  and  Tutjes,  A-533-502  

Italy- 
Ball  Bearings,  A-475-801  


Penod 


5/1/95-4/30/96 
5/1/95-4/30/96 

s/i/gs-^/so'ge 

5/1/95-4/30/96 

5^1/95-4/30/96 
5/1/95-4/3a'96 
5/1/96-4/301^ 

5/1/96-4/30/96 
5/1/95-4/30/96 
5/1/95-4/30^ 
5/1/96-4/30/96 

5/1/95-4/30/96 
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Cylindrical  Roller  Bearmgs.  A-475-801 

Japan: 

BaH  Beanngs,  A-588-a04   

Cement.  A-68a-815 

Cylindncal  RoUer  Beanngs.  A-h588-804 

Impression  Fabnc.  A-588-066  

SpTierKal  Plan  Beanngs.  A-688-804 

Romania:  BaH  Beanngs.  A-4e5-801   

Russia:  Pure  Magnesium,  A-821-a06 

Singapore:  Bail  Bearings.  A-559-601   

South  Korea: 

Malleable  Cast  iron  Pipe  Fittings.  Otfier  than  Grooved.  A-580-607 

DRAMS.  A-580-8 12  

Bal  Beanngs,  A-401-801  

Cylindncal  Roller  Bearings.  A-401-801 

Taiwan: 

Certain  Welded  Cartxjn  Steel  P^w  and  Tubes.  A-583-008 

Malleable  Cast  Iron  Pipe  Fittings.  Other  Than  Grooved.  A-583-607 

Thatond:  Ball  Bearings.  A-549-801  

The  People's  Republic  ol  China: 

Construction  Castings.  A-670-602 

Pure  Magnesium.  A-570-832 

The  Ukrawie:  Pure  Magnesium.  A-823-806  

The  United  Kingdom: 

BaH  Beanngs.  A-412-«01  

Cyhndncal  Roller  Bearings.  A-412-801 

Turkey:  Pipes  and  Tubes,  A-489-501  

Countervailing  Duties  Proceedings: 

Brazil:  Certain  Heavy  Iron  Construction  Castings.  C-351-504  

Singapore: 

Ban  Bearings,  0-559-602 

Cylindncal  Roller  Beanngs.  C-559-802  

Needle  Roller  Beanngs.  C-559-802 

Spherical  Plane  Bearings,  C-559-802  

Spherical  RoHer  Bearings.  C-559-802  

Sweden:  Viscose  Rayon  Staple  Fiber.  C-401-066  

Thailand:  Ball  Beanngs  and  Parts  Thereol,  C-549-602  

Venezuela:  Ferrosilicon,  C-307-808   


Period 


5/1/95-4/30/96 

5/1/9&-4/30/96 
5/1/95-4A3Q/96 
5/1/95-4/30/96 
5/1/95-4/30/96 
5/1/95-4/30/96 
5/1/95-4/30/96 
11/7/94-4/30^ 
5/1/95-4/30/96 

5/1/9&-4A30/96 
5/1/95-4/30/96 

5/1/95-4/30/96 
5/1/95-4/30/96 

S/1/95-4/30/96 
5/1/95-4/30/96 
5/1/96-4/30/96 

5/1/95-4/30/96 
11/7/94-4/30/96 
11/7/94-4/30/96 

5/1/9&-4/30/96 
5/1/95-4/30/96 
5/1/9&-4/30/96 

1/1/95-12/31/95 

1/1/95-12/31/95 
1/1/9&- 12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/95 
1/1/95-12/31/96 
1/1/95-12/31/95 


In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  seciion 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  CFR  35.5.22(a)  of  the  Department's 
Interim  Regulations  (60  FR  25137  (May 
11,  199.5)).  an  interested  party  mu.st 
specify  the  individual  producers  or 
exporters  covered  by  the  order  for 
which  they  are  requesting  a  review. 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Set:retary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  men:handise  from 
other  .suppliers)  which  were  produced 


in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporterfs)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce.  14th 
Street  &  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping 
Compliance,  Attention:  Pamela  Woods, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  353.31(g)  or  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  the  last  day  of  May  31, 
1996.  If  the  Department  does  not 
receive,  by  the  last  day  of  May  31.  1996, 


a  request  for  review  of  entries  covered 
by  an  order  or  finding  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  May  1, 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  96-11391  Filed  5-7-96;  8:45  am] 
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[A-3S1-820] 

Ferrosilicon  From  Brazil;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  In  response  to  requests  fi-om 
one  manufacturer/exporter,  Companhia 
de  Ferro  Ligas  da  Bahia  (Ferbasa),  and 
from  AIMCOR.  Elkem  Metals  Company 
and  SKW  Metals  &  Alloys,  Inc. 
(petitioners),  the  Department  of 
Commerce  (the  Department)  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on 
ferrosilicon  from  Brazil.  This  notice  of 
preliminary  results  covers  one 
manufacturer/exporter,  Ferbasa,  for  the 
period  August  16,  1993  through 
February  28,  1995.  The  review  indicates 
that  there  were  no  dumping  margins 
during  this  period. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  the  final  results  of  our 
administrative  review,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  equal  to  the  difference  between 
the  United  States  price  (USP)  and  the 
NV.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  o/the 
argument. 

EFFKTIVE  date:  May  8, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Laurel  LaCivita,  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-5253 

SUmaiENTARY  mformatkm:. 

The  ApplkaMe  Statirte 

Unless  otherwise  indicated,  all 
citations  to  the  statue  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
E)epartment's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 


Federal  Register  on  May  11,  (60  FR 

25130). 

Background 

The  Department  published  an 
antidumping  duty  order  on  ferrosilicon 
from  Brazil  on  March  14, 1994  (59  FR 
11769).  The  Department  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1993 
through  1995  period  on  March  7,  1995 
(60  FR  12540).  On  March  21. 1995,  we 
received  a  request  for  review  from 
Companhia  de  Ferro  Ligas  da  Bahia 
(Ferliasa)  covering  the  period  August  16, 
1993  through  February  28, 1995.  On 
March  31, 1995,  petitioners  requested  a 
review  for  Companhia  Brasilerira 
Carbureto  de  Calcio  (CBCC),  Companhia 
Ferroligas  Mines  Geras  (Minasligas), 
Italmagnesio  S.A.  Industrie  e  Comercio 
(Italmagnesio)  and  Ferbasa  for  the  same 
period.  Petitioners  withdrew  their 
request  for  review  for  Itralmagnesio  on 
April  11, 1995.  We  initiated  an 
administrative  review  on  CBCC  and 
Ferbasa  on  April  14. 1995  (60  FR  19017) 
and  on  Minasligas  on  May  15, 1995  (60 
FR  25886).  Petitioners  subsequently 
withdrew  their  request  for  review  of 
Minasligas  and  CBCC  on  July  15, 1995 
and  the  Department  published  in  the 
Federal  Roister  a  Termination  in  Part 
of  Antidumping  Duty  Administrative 
Review  for  those  companies  (60  FR 
52366).  Consequently,  this  review 
covers  only  one  manufacturer/exporter, 
Fert>asa. 

The  Department  extended  the  time 
limits  for  the  deadlines  for  the 
preliminary  and  final  results  of  review 
because  of  the  additional  time  required 
for  the  development  of  a  new 
questionnaire  in  accordance  with  the 
adoption  of  the  URAA.  See 
Antidumping  Duty  Administrative 
Reviews:  Time  Limits.  60  FR  56141 
(November  7, 1995).  Deadlines  were 
further  extended  as  a  result  of  the  28- 
day  shutdo%vn  of  the  federal 
government. 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 

On  October  5, 1995.  petitioners 
requested  that  the  Department  conduct 
an  investigation  to  determine  if  Ferbasa 
made  sales  at  prices  below  its  cost  of 
production  (COP)  during  the  1993-1995 
review  period.  On  February  9,  1996, 
based  on  petitioners'  allegation  and  the 
totality  of  evidence  on  the  record,  the 
Department  determined  that  there  were 
reasonable  grounds  to  believe  or  suspect 
that  Ferbasa  made  sales  at  prices  below 
its  COP,  in  accordance  with  section  773 
(b)(2)(A)(i)  of  the  Act.  and  initiated  a 


COP  investigation  for  Ferbasa.  pursuant 
to  section  773(b)(1)  of  the  Act.  See  the 
Department's  memorandum  to  the  file, 
Ferrosilicon  from  Brazil — Home  Market 
Sales  Below  Cost  Allegation  for 
Companhia  de  Ferro  Ligas  da  Bahia, 
February  9, 1996. 

Scope  of  the  Order 

The  merchandise  subject  to  this 
review  is  ferrosilicon.  a  ferroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
|>ercent  and  50  percent  ferrosilicon. 
Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  review. 

Calcium  silicon  is  an  alloy  containing, 
by  weight,  not  more  than  five  percent 
iron,  60  to  65  percent  silicon,  and  28  to 
32  percent  calcium.  Ferrocalcium 
silicon  is  a  ferroalloy  containing,  by 
weight,  not  less  than  four  percent  iron, 
60  to  65  percent  silicon,  and  more  than 
10  percent  calcium.  Magnesium 
ferrosilicon  is  a  ferroalloy  containing,  by 
weight,  not  less  than  four  percent  iron, 
not  more  than  55  percent  silicon,  and 
not  less  thkn  2.75  percent  magnesium. 

Ferrosilicon  is  currently  classifiable 
under  the  following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000. 
7202.21.5000.  7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Ferrosilicon  in  the  form  of  slag  is 
included  within  the  scope  of  this  review 
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if  it  meets,  in  general,  the  chemical 
content  definition  stated  above  and  is 
capable  of  being  used  as  ferrosilicon. 
Parties  that  believe  their  importations  of 
slag  do  not  meet  these  definitions 
should  contact  the  Department  and 
request  a  scope  determination. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i] 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  829-631,  see  H.R. 
Doc.  No.  316.  103d  Cong..  2d  Sess.  829- 
831(1994).  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  as  the 
U.S.  sale.  The  SAA  maiies  clear  that 
there  cannot  be  two  different  levels  of 
trade  where  the  selling  functions  are  the 
same.  When  the  Department  is  unable  to 
find  sale(s)  in  the  comparison  market  at 
the  same  level  of  trade  as  the  U.S. 
sale(s),  the  Department  may  compare 
sales  in  the  U.S.  and  foreign  markets  at 
a  different  level  of  trade. 

Ferbasa  made  only  one  U.S.  sale 
during  the  period  of  review,  which  was 
to  an  unaffiliated  reseller  in  the  U.S. 
market.  It  made  sales  to  unaffiliated 
resellers  and  to  steel  producers  in  the 
home  market.  The  selling  functions  for 
the  U.S.  sale  and  for  all  home  market 
sales  are  identical.  The  selling  functions 
include  invoicing,  q/tler 
acknowledgment,  order  processing, 
quality  control,  marketing,  and  price 
negotiation  Therefore,  we  conclude  that 
home  market  and  U.S.  sales  were  all 
made  at  the  same  level  of  trade. 

United  States  Price  (USP) 

In  calculating  USP  for  Fert)asa.  we 
used  export  price,  as  defmed  in  section 
772(a)  of  the  Act.  because  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  because  no  other 
circumstances  indicated  that 
constructed  export  price  (CEP)  was 
appropriate.  Ferbasa  reported  that 
export  price  was  based  on  the 
unpacked,  FOB  price  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  for  brokerage  and 
handling  charges,  and  inland  height 
from  the  plant  to  the  port,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act, 
because  these  expenses  were  incident  to 
bringing  the  subject  merchandise  from 
the  original  place  of  shipment  in  the 
exporting  country  to  the  place  of 
delivery  in  the  United  States. 

Ferbasa  reported  inventory  carrying 
costs  and  indirect  selling  expenses 
which  were  attributed  to  sales  in  the 
U.S.  market.  We  did  not  make 
adjustments  for  these  expenses  since 


these  are  indirect  selling  expenses 
which  do  not  fall  within  the 
adjustments  applicable  to  export  price 
under  section  772(c)  of  the  Act. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Nonnal  Value  (NV) 

A.  Viability 

in  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
FertMsa's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(B) 
of  the  Act.  Because  Ferbasa's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.Si  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  Fert>asa. 

B.  Cost  of  Production  Analysis 

As  stated  above  in  the  Background 
section,  the  Def>artment  initiated  a  "cost 
of  production"  investigation  for  Ferbasa. 
The  term  "cost  of  production"  is 
defined  in  section  773(b)  of  the  Act. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

a.  Calculation  of  COP 

We  calculated  COP  based  on  the  sum 
of  the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
proiduct,  plus  selling,  general,  and 
administrative  expenses  (SG&A).  and 
the  cost  of  all  expenses  incidental  to 
placing  the  foreign  like  product  in 
condition  packed  ready  for  shipment  to 
the  United  States,  in  accordance  with 
section  773(b)(3)  of  the  Act.  In  making 
our  calculations,  we  rehed  on  the  home 
market  sales  and  COP  information  for 
the  six-month  period  surrounding 
Ferbasa's  sale  to  the  United  States. 

b.  Test  of  Home  Market  Prices 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  to  disregard  home  market  sales 
made  at  prices  below  the  COP.  we 
examined  whether  such  sales  were 
made  in  substantial  quantities  within  an 
extended  period  of  time,  and  whether 
such  sales  were  made  at  prices  which 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time. 

We  used  the  respondent's  weighted- 
average  COP  for  the  six-month  period 
for  which  home  market  sales  were 
reported.  We  compared  the  weighted- 
average  COP  figures  to  home  market 
sales  of  the  foreign  like  product  as 


required  under  section  773(b)  of  the  Act. 
We  compared  the  OC^  to  the  home 
maricet  prices,  less  any  applicable  price 
adjustments  fbr  quantity  changes. 

c.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of 
respondent's  sales  were  at  prices  less 
than  the  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  during  the  six-month  period 
were  at  prices  less  than  the  COP.  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  section 
773(b)(2)(B)  and  (C)  of  the  Act,  and 
because  we  determined  tliat  the  below- 
cost  sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act. 

C.  Model  Match 

We  have  determined  that  all  the 
products  covered  by  this  review 
constitute  a  single  category  of  like 
merchandise.  All  sales  in  the  home 
market  are  considered  to  be  identical  to 
the  sales  in  the  United  States.  Therefore, 
we  made  no  adjustments  for  similar 
characteristics  and  uses  pursuant  to 
section  771(10)  of  the  Act. 

D.  Price-to-Price  Comparisons 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  was  firat  sold 
for  consumption  in  the  exporting 
country,  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade,  and  at  the  same  level  of  trade  as 
the  export  price,  as  defined  by  section 
773(a)(l)(B)(i)  of  the  Act.  We  reduced 
NV  for  home  market  credit  in 
accordance  with  section 
773(a)(6)(C)(iii),  due  to  differences  in 
circumstances  of  sale.  We  also  reduced 
NV  by  packing  costs  incurred  in  the 
home  market,  in  accordance  with 
section  773(a)(6)(B)(i).  In  addition,  we 
increased  NV  fcM'  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)(A). 
We  made  further  adjustments  to  account 
for  commissions,  bank  fees  and  U.S. 
credit  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act. 

No  other  adjustments  to  NV  were 
claimed  or  allowed. 

Currency  Conversimi 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 


Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  Brazilian  currency. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Business  Information  Service,  as 
published  in  the  Wall  Street  Journal. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  ignoring  any 
"fluctuations."  We  determine  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  fit)m  a  benchmark 
rate  by  2.25  percent  or  more.  The 
benchmark  rate  is  defined  as  the  rolling 
average  of  the  rates  for  the  past  40 
business  days.  When  we  determined 
that  a  fluctuation  existed,  we 
substituted  the  benchmark  rate  for  the 
daily  rate.  For  a  complete  discussion  of 
the  Department's  exdiange  rate 
methodology.  See,  "Change  in  Policy 
Regarding  Currency  Conversions"  (61 
FR  9434.  March  8,  1996). 

Preliminary  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  the  period  August  16, 
1993  through  February  28. 1995: 


Manufacturer/producer/exporter 

Margin 
(pefcent) 

Companhia  de  Ferro  Ligas  da 
Bahia  

O.X 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of  the 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  Umited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
the  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  the  hearing,  within  180 
days  ftt)m  the  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
NV  may  vary  fix>m  the  p>ercentages 
stated  above.  The  Department  will  issue 


appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  dumping  duties  on  entries 
of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  ferrosilicon  ft'om  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  Ferbasa  will  be  the  rate 
established  in  the  final  results  of 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  the  original 
LTFV  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in 
these  reviews,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  these 
or  any  previous  reviews,  the  cash 
deposit  rate  will  be  35.95  percent,  the 
"all  others"  rate  established  in  the 
antidumping  duty  order  (59  FR  11769, 
March  14, 1994). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  April  29, 1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  96-11491  Filed  S-7-96;  8:45  am] 
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[A-621-803] 

Titanium  Spong*  From  ttw  RumIm 
Fadftton;  AwBdumptog  Duty 
Adminlabtly  IWylaw;  Tlm>  UmW» 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
third  administrative  review  of  the 
antidumping  duty  order  on  titanium 
sfrange  from  the  Russian  Federation. 
Ilie  review  covers  one  manufacturer/ 
exporter  and  two  re^llers  of  the  subject 
merchandise,  covering  the  period 
August  1, 1994  through  July  31, 1995. 

EFFECTIVE  DATE:  May  8, 1996. 

FOR  FURTHER  H^ORMATKM  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
CoRunerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC.  20230. 
telephone:  (202)  482-5253. 

SUPPLBtfNTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  Section  751(a)(3)(A)  of  the  Trade  and 
Tariff  Act  of  1930.  as  amended  by  the 
Uruguay  Round  Agreements  Act  of 
1994;  the  Department  is  extending  the 
time  limit  for  completion  of  the 
preliminary  resuhs  until  September  3. 
1996.  See  Memo  to  Susan  G.  Esserman 
from  Joseph  A.  Spetrini  regarding 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  Administrative 
Review,  April  25,  1996.  We  will  issue 
our  final  results  for  this  review  by 
January  2, 1997. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  May  1.1996. 
Joeepli  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
[FR  Doc.  96-11390  Filed  5-7-96;  8:45  am] 
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[C-66»-802] 

Anttfrlctlon  Bearings  (Other  Than 
T^MTMl  Rollar  Baaringa)  and  Parts 
Tharaof  From  Singapore;  Final  Raaults 
of  Changed  Circumstances 
Countarvailing  Duty  Reviews  and 
Revocation  of  Countervailing  Duty 
Orders. 

AOCNCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnOM:  Notice  of  final  results  of 
changed  circumstances  countervailing 
duty  reviews  and  revocation  of 
countervailing  duty  orders. 

summary:  On  April  27.  1995.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  changed  circumstances 
reviews  and  intent  to  revoke  the 
countervailing  duty  (CVD)  orders  on 
anti Action  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  (AFBs) 
from  Singapore.  We  have  now 
completed  these  reviews  and  have 
determined  to  revoke  the  CVD  orders. 
The  revocation  applies  to  all  shipments 
of  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 
1995.  Therefore,  we  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  the  subject  merchandise 
from  Singapore  entered  on  or  after 
January  1,  1995. 
EFFECTIVE  DATE:  May  8.  1996. 
FOR  FURTHER  INFORMA'PON  CONTACT: 
Brian  Albright  or  Cameron  Cardozo. 
Office  of  Countervailing  Compliance, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  DC  20230:  telephone: 
(202) 482-2786. 

8UPPt.EMENTARY  INFORMATION: 
Background 

On  February  3.  1995.  the  Torrington 
Company  (Torrington),  the  petitioner  in 
the  original  CVD  investigations  (54  FR 
19125).  submitted  a  letter  to  the 
Department  stating  that  it  has  no  further 
interest  in  the  CVD  orders  on  AFBs  from 
Singapore  for  entries  after  December  31, 
1994.  Accordingly.  Torrington  requested 
revocation  of  the  orders  based  on 
changed  circumstances  in  accordance 
with  19  C.F.R.  355.25{d)(1994). 

On  April  27,  1995.  the  Department 
published  in  the  Federal  Register  (SO 
FR  20671)  the  preliminary  results  of  its 
changed  circumstances  reviews  and 
intent  to  revoke  the  CVD  orders  on 
AFBs  from  Singapore.  (See  19  C.F.R. 


355.22(h)(4)).  These  changed 
circumstances  reviews  cover  all 
producers  and/or  exporters  of  the 
subject  merchandise  and  all  shipments 
of  this  merchandise  to  the  United  States 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  January  1, 
1995. 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
intent  to  revoke  the  orders.  On  May  30, 
1995.  NTN-Bower,  Inc.  and  American 
NTN  Bearing  Manufacturing  Corp. 
(NTN).  NSK  Corp.  (NSK).  and  SKF  USA, 
Inc.  (SKF)  submitted  written  objections 
to  oiu-  intended  revocations.  On  June  6, 
1995,  the  Minebea  Companies,  exporters 
of  the  subject  merchandise  from 
Singapore,  and  Torrington  submitted 
rebuttal  comments. 

On  June  30, 1995,  FAG  Bearings 
Corp./Barden  Corp.  (FAG  A  Barden)  and 
NSK  filed  requests  for  an  injury 
investigation  with  the  International 
Trade  Commission  (ITC)  pursuant  to 
section  753(a)  of  the  Act  for  all  five 
classes  of  bearings  covered  by  the 
countervailing  duty  orders  on  AFBs 
from  Singapore.  American  Koyo  Bearing 
Manufacturing  Corp.  (Koyo)  filed  an 
injury  request  with  the  ITC  under 
section  753(a)  with  respect  to  ball 
bearings  from  Singapore.  Koyo,  FAG  & 
Barden,  and  NSK  also  filed  requests  for 
simultaneous  expedited  section  751(c) 
sunset  reviews  of  the  antidumping  duty 
orders  on  AFBs  and  tapered  roller 
bearings  (TRBs)  covering  several 
countries  (including,  but  not  limited  to, 
Singapore)  pursuant  to  section  753(e). 
NTN  and  SKF  filed  their  requests  for 
expedited  sunset  reviews  of  all  these 
orders  in  conjunction  with  their  section 
753(a)  requests  for  an  injury 
investigation  regarding  the  CVD  order 
on  ball  bearings  from  Thailand.  54  FR 
19130  (May  3. 1989). 

On  October  26. 1995,  the  Department 
held  a  public  hearing  on  the  preliminary 
results  of  these  reviews  and  the 
concurrent  changed  circumstances 
review  of  the  CVD  order  on  ball  bearings 
from  Thailand.  (See  Transcript  of 
Hearing  on  file  in  the  public  file  of  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce  (Hearing 
Transcript]). 

The  Department  has  now  completed, 
these  changed  circumstances  reviews  in 
accordance  with  section  751(b)  and 
782(h)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 


January  1, 1995.  The  Department  is 
ccnducting  these  changed 
circumstances  reviews  in  accordance 
with  section  751(b)  and  has  determined 
to  revoke  Uie  CVD  orders  on  AFBs  bom 
Singapore  based  on  sections  751(d)  and 
782(h)  of  the  Act.  See  also  19  C.F.R. 
§355.25(d)(l)(i). 

Sci^  of  the  Reviews 

Imports  covered  by  these  reviews  are 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof.  The 
subject  merdbandise  covers  five  separate 
classes  or  kinds  of  merchandise  and  is 
described  in  detail  in  Appendix  A  to 
this  notice.  The  Harmonized  Tariff 
Schedule  (HTS)  item  numbers  listed  in 
Appendix  A  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

Anal3rsis  of  Comments 

Comment  1:  SKF,  NTN,  and  NSK 
(collectively  the  "Objecting  Parties"), 
argue  that  the  statute  and  the 
Department's  regulations  define  a 
domestic  interested  party  to  include  "a 
manufacturer,  producer,  or  wholesaler 
in  the  United  States  of  a  domestic  like 
product."  19  U.S.C.  §  1677(9)(C).  The 
Department's  regulations  permit 
revocation  of  a  countervailing  duty 
.order  based  upon  lack  of  industry 
support  only  where  domestic  interested 
parties  demonstrate  no  further  interest 
in  the  order.  Since  SKF,  NTN,  and  NSK 
maintain  that  they  are  domestic 
producers  of  a  like  product  and  oppose 
revocation,  they  state  that  the  CVD 
orders  on  AFBs  from  Singapore  may  not 
be  revoked. 

The  Government  of  Singapore  and 
four  exporters  of  AFBs  from  Singapore 
(NMB  Singapore  Ltd.,  Pelmec  Industries 
Ltd.,  Minebea  Trading,  and  Minebea 
Company  Ltd.)  (collectively  the 
"Exporters"),  counter  that  the 
Department  should  revoke  the  CVD 
orders  despite  the  objections  raised  by 
the  Objecting  Parties.  The  Exporters 
believe  that  the  Department  should 
decide  this  issue  based  on  the  standards 
used  to  determine  whether  standing 
exists  to  initiate  a  CVD  investigation. 
They  claim  that  this  standard  is 
supported  by  the  Court  of  Appeals  for 
the  Federal  Circuit's  (CAFC's)  ruling  in 
Oregon  Steel  Mills,  Inc.  v.  United  States, 
862  F.2d  1541  (Fed.  Cir.  1988).  hi  that 
case,  according  to  the  Exporters,  the 
CAFC  affirmed  the  Department's 
determination  to  revoke  an  antidumping 
duty  (AD)  order,  despite  objections  from 
a  domestic  interested  party,  on  the 
grounds  that  "just  as  industry  support 
underlies  the  merits  of  an  order,  lack  of 
industry  support  provides  a  ground  for   * 
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revocation."  They  believe  that  the 
Objecting  Parties  would  not  have 
standing  to  object  to  the  initiation  of  a 
CVD  investigation.  According  to  the 
Exporters,  the  Department  may  initiate 
an  investigation  only  if  the  petition  is 
supported,  inter  alia,  by  "more  than  50 
percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the 
petition."  19  U.S.C.  §  1673a(c)(4)(A). 
Thus,  if  companies  representing  more 
than  50  percent  of  the  domestic 
production  support  revocation  of  the 
order,  Commerce  should  revoke  the 
order.  Of  the  four  domestic  companies 
that  have  expressed  an  opinion  in  this 
proceeding,  the  Exporters  believe  that 
Torrington  accounts  for  more  than  50 
percent  of  production  and,  therefore,  the 
order  should  be  revoked. 

Department's  Position:  We  disagree 
with  the  Objecting  Parties.  Under  19 
C.F.R.  §  355.25(d)(l)(i)  the  Department 
may  revoke  a  CVD  order  if  the  Secretary 
concludes  that  the  order  is  no  longer  of 
interest  to  interested  parties  or  that 
other  changed  circumstances  exist 
which  are  sufficient  to  warrant 
revocation.  Included  in  the  definition  of 
"interested  party"  under  section 
355.2(i)(3)  is  "(a)  producer  in  the  United 
States  of  the  like  product."  Since  the 
objecting  companies  meet  the  definition 
of  an  "interested  party,"  we  must 
address  the  question  of  whether  the 
Depwrtment  may  revoke  the  CVD  orders 
on  AFBs  from  Singapore  despite  the 
objections  of  these  companies. 

The  preamble  to  section  355.25(d)  of 
the  Department's  regulations  states  that 
the  opposition  of  one  or  more  domestic 
parties  to  revocation  should  be 
evaluated  in  the  context  of  the 
continuing  requirement  that  the  order 
have  the  support  of  the  industry.  53  FR 
52333,  December  27, 1988.  hi  Oregon 
Steel  Mills  the  CAFC  compared  the  level 
of  industry  support  needed  to  justify 
revocation  to  the  level  of  industry 
support  needed  to  justify  an 
investigation.  862  F.2d  at  1545.  In 
determining  whether  a  particular  party 
has  standing  to  object  to  the  filing  of  a 
petition,  it  is  settled  law  that  the  agency 
may  exclude  producers  who  are  related 
to  foreign  producers  or  U.S.  importers  of 
the  subject  merchandise.  19  U.S.C. 
§§  1673a(c)(4)(B)  &  1677(4)(B).  The 
preamble  to  section  355.2(h)  of  the 
Department's  regulations,  regarding  the 
proper  definition  of  "industry,"  states 
that  the  reason  for  excluding  related 
parties  from  the  industry  for  standing 
purposes  is  to  limit  standing  to  those 
domestic  firms  that  have  a  "stake  in  the 
outcome."  53  FR  52307.  While  section 
355. 25(d)  does  not  contain  similar 


language,  the  logic  of  the  preamble 
applies  equally  to  a  no-interest 
revocation  situation.  Thus,  if  the 
objections  of  the  parties  to  the 
revocations  derive  not  bom  their 
interest  as  domestic  producers,  but  from 
their  relationship  to  producers  of  AFBs 
in  other  countries,  then  they  are  not 
considered  domestic  producers  for 
purposes  of  the  no-interest  revocation 
issue.  Applying  the  reasoning  of  another 
industry-support  case,  whether  the 
objections  should  be  recorded  depends 
upon  whether  the  objecting  parties  have 
a  common  "stake"  with  the  petitioner  in 
the  continuation  of  the  orders.  Citrosuco 
Paulista,  S.A.  v.  United  States.  704  F. 
Supp.  1075,  1085  (or  1988). 

For  the  following  reasons,  the 
Department  has  ample  reason  to 
question  the  alignment  of  the  objectors' 
interests  with  the  interests  of  the 
petitioner  and,  thus,  whether  the 
objectors  have  a  common  "stake"  with 
the  petitioner  in  the  maintenance  of  the 
orders.  First,  the  CVD  investigations  of 
AFBs  from  Singapore  were  conducted 
simultaneously  with  AD  investigations 
concerning  AFBs  from  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom.  Over  the  course  of  the 
original  investigations  of  all  nine 
countries,  the  companies  currently 
objecting  to  revocation  were  actively 
opposed  to  the  imposition  of  duties 
sought  by  the  petitioner.  They  also 
urged  the  ITC  to  determine  that 
Torrington  and  other  members  of  the 
domestic  industry  weire  neither 
materially  injured  nor  threatened  with 
material  injury  by  reason  of  the  subject 
imports. 

Moreover,  once  the  CVD  orders  were 
imposed  on  AFBs  bom  Singapore,  the 
Objecting  Parties  did  not  participate  in 
any  of  the  subsequent  administrative 
reviews.  None  of  the  Objecting  Parties 
demonstrated  any  interest  in  the  CVD 
orders  after  their  imposition  until  the 
Department  published  its  intent  to 
revoke  these  orders.  Also,  at  the  October 
26, 1995  public  hearing,  parties  stated 
that  the  purpose  behind  their  opposition 
to  the  revocation  of  the  CVD  orders  on 
AFBs  from  Singapore  is  the  access  it 
provides  them  to  expedited  section 
751(c)  sunset  reviews  under  section 
753(e)  of  the  Act  of  the  AD  orders  on 
AFBs  and  TRBs  from  twelve  countries 
including  the  ones  where  their  related 
companies  (including  parent 
companies)  are  located.  (See  Hearing 
Transcript,  at  40,  95).  Upon  gaining 
access  to  this  mechanism  for  expediting 
these  sunset  reviews,  the  Objecting 
Parties  intend  to  argue  that  there  is  no 
injury  to  the  U.S.  industry  if  these  AD 
and  CVD  orders  on  AFBs  and  TRBs  are 


revoked.  {See  Hearing  Transcript,  at  52- 
3,94). 

In  these  changed  circumstances 
reviews,  Torrington  has  admitted  that 
its  request  for  revoking  the  CVD  orders 
on  AFBs  from  Singapore  is  designed  to 
prevent  the  sunset  reviews  on  the  AD 
orders  covering  AFBs  and  TRBs  from 
being  expedited.  Hearing  Transcript,  at 
32.  In  this  sense,  Torrii^on  is  acting 
consistently  in  the  role  of  "petitioner" — 
that  is,  it  is  willing  to  sacrifice  the 
limited  relief  afforded  by  the  CVD 
orders  on  AFBs  from  Singapore  in  order 
to  safeguard,  at  least  for  the  time  being, 
the  broader  relief  afforded  the  domestic 
industry  by  the  AD  orders  on  AFBs  and 
TRBs  from  Singapore  as  well  as  from  the 
other  countries.  Conversely,  the 
Objecting  Parties  have  made  it  clear  that 
their  interest  in  these  orders  is  neither 
aligned  with  that  of  the  petitioner  nor 
made  in  their  capacity  as  domestic 
producers.  Thus,  the  Objecting  Parties 
cannot  be  said  to  have  a  common 
"stake"  with  the  petitioner  in  the 
continuation  of  the  orders.  As  such,  we 
do  not  consider  the  Objecting  Parties  to 
be  domestic  producers  for  purposes  of 
section  782(h)(2)  of  the  Act  or  19  C.F.R. 
§355.25{d)(l)(i). 

As  a  result,  the  Department  finds  the 
objections  to  revocation  without  merit. 
Accordingly,  we  find  that  Torrington 's 
expression  of  no  interest  in  the 
continuation  of  the  orders  meets  the 
criteria  for  revocation  presented  in 
section  782(h)(2)  (19  U.S.C.  §  1677m(h)) 
and  19  C.F.R.  §355.25(d)(l)(i).  (For  a 
further  explanation  of  the  Department's 
analysis,  see  April  15, 1996 
memorandum  to  Susan  G.  Esserman 
regarding  AFBs  from  Singapore  and 
Thailand,  which  is  on  file  in  the  public 
file  of  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce.) 

Comment  2:  Torrington  points  out 
that  of  the  ninety-five  U.S.  producers  of 
AFBs,  only  three  have  expressed 
opposition  to  revocation  of  the  CVD 
orders  with  respect  to  Singapore. 
Torrington  argues  that  against  this 
indication  of  a  lack  of  interest  in  the 
orders  by  the  overwhelming  majority  of 
the  industry,  the  opposition  of  three 
companies  is  insignificant.  Torrington 
also  states  that  the  Department's 
regulations  support  this  interpretation 
because  "jtjhe  opposition  of  one  or 
more  domestic  parties,  including  the 
petitioner,  would  be  evaluated  within 
the  context  of  the  continuing 
requirement  that  the  order  have  the 
support  of  the  industr>'."  53  FR  52306, 
52332  (1988). 

Torrington  continues  that  the  genesis 
of  the  regulation  is  found  in  the 
proceedings  involving  Carbon  Steel 
Plate  from  Korea.  51  FR  13039  (1986). 
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There,  the  Department  revoked  (and  was 
upheld  by  the  CAFC)  the  AD  order 
notwithstanding  the  opposition  of  a 
single  producer  out  of  seven  U.S. 
producers.  See  Oregon  Steel  Mills  Inc.  v. 
United  States,  862  F.2d  1541  (Fed  Cir. 
1988).  As  applied  here,  argues 
Torrington,  the  regulation  provides  for 
revocation  of  the  order  since,  not  one  of 
seven,  but  three  out  of  ninety-five 
companies  have  expressed  opposition  to 
revocation  of  the  orders.  In  the 
circumstances  of  the  case,  the  industry 
as  a  whole  supports  the  revocation  of 
the  order. 

Department's  Position:  The  number  of 
objecting  parties  in  relation  to  the 
universe  of  domestic  producers  which 
comprise  the  domestic  AFBs  industry  is 
not  the  relevant  question  in  this 
proceeding.  As  discussed  in  our 
response  to  Comment  1,  the  relevant 
issue  is  whether  those  producers  (whose 
interests  are  aligned  with  the  petitioner 
and,  thus,  who  have  a  "stake"  in  the 
relief  provided  by  the  order)  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  want  the 
order  revoked.  As  a  result  of  our 
analysis,  we  have  determined  that  the 
Objecting  Parties  (i)  opposed  the 
original  petition,  (ii)  did  not  participate 
in  any  administrative  reviews  of  the 
CVD  orders  on  Singapore,  and  (iii)  now 
seek  to  retain  the  CVD  orders  on  AFBs 
from  Singapore  only  as  a  vehicle  to 
obtain  expedited  section  751(c)  sunset 
reviews  at  which  time  they  will  argue 
for  revocation  of  most,  if  not  all,  of  the 
AD  and  CVD  orders  on  AFBs  and  TRBs 
from  twelve  countries,  including  ones 
where  their  related  (e.g..  parent) 
companies  are  located.  Thus,  we 
conclude  that  the  Objecting  Parties 
cannot  be  said  to  have  a  common 
"stake"  with  the  petitioner  in  the  relief 
provided  by  the  orders. 

Comment  3:  Torrington  contends  that 
the  URAA  provides  that  the  Department 
may  disregard  the  objec;tions  of 
domestic  producers  that  are  importers  of 
the  subject  merchandise  or  that  are 
related  to  foreign  producers  subject  to 
an  order.  Given  SKF's  affiliate  in 
Singapore,  SKF  is  potentially  an 
importer  of  the  subject  merchandise. 
Although  "support"  for  an  AD  order 
would  not  be  disregarded  under 
§  1673a(c)(4)(B){i),  Torrington  argues 
that  Commerce  "may"  disregard  SKF's 
position  to  the  extent  that  it  is 
potentially  an  importer  of  subject 
men;handise  from  Singapore  under 
§  1673a(c)(4)(B)(ii). 

Deportment's  Position:  At  a  )uly  26, 
1995  meeting  with  Department  ofHcials, 
SKF  stated  that  if  is  related  to  a 
producer  of  AFBs  in  Singapore.  Under 
long-standing  administrative  practice. 


which  has  been  codified  in  the  U.S. 
antidumping  statute  for  many  years  at 
section  771(4)(B)  of  the  Act.  the 
Department  has  the  discretion  to 
exclude  a  domestic  producer  of  a  like 
product  from  the  industry  if  that 
producer  is  related  to  a  foreign  producer 
or  exporter  of  the  subject  merchandise. 
However,  in  this  case,  as  we  explain  in 
response  to  Comment  1,  we  are  rejecting 
SKF's  opposition  to  revocation  of  the 
instant  orders  because  it  does  not  derive 
from  SKF's  interests  as  a  domestic 
producer.  Rather,  it  reflects  SKF's 
interests  as  a  foreign  producer  and/or 
exporter  who  seeks,  in  the  context  of 
expedited  section  751(c)  sunset  reviews 
under  section  753(e)  of  the  Act,  the 
revocation  of  AD  and  CVD  orders 
covering  related  foreign  companies. 
Thus,  under  these  circumstances,  it  is 
appropriate  for  the  Department  to 
exclude  SKF  from  the  industry  and  to 
disregard  its  opposition  to  revocation  of 
the  CVD  orders  on  AFBs  from 
Singapore. 

Comment  4:  Torrington  argues  that 
the  Department's  independent  authority 
to  revoke  the  order  on  the  basis  of 
"other  changed  circumstances"  (i.e..  19 
C.F.R.  §355.25(d)(l)(ii))  is  appropriately 
invoked  where,  as  here,  the  three 
companies  now  opposing  revocation 
were  opposed  to  any  AD  or  CVD  orders 
from  the  outset  and  are  themselves 
subsidiaries  of  foreign  producers  subject 
to  concurrent  AD  orders.  According  to 
Torrington.  the  existence  of  multiple  AD 
and  CVD  orders  covering  several 
countries  and  the  peculiar 
circumstances  in  which  SKF.  NTN  and 
NSK  have  opposed  revocation  of  the 
CVD  orders  on  Singapore  call  into 
question  whether  the  opposition  to 
revocation  is  bona  fide. 

Department's  Position:  We  are 
revoking  the  CVD  orders  on  AFBs  from 
Singapore  t)ecause  they  are  no  longer  of 
interest  to  the  domestic  industry. 
Accordingly,  we  do  not  need  to  address 
whether  "other  changed  circumstances" 
exist  which  would  justify  revocation. 

Final  Results  of  Changed 
Circumstances  Reviews  and  Revocation 
of  Countervailing  Duty  Orders 

The  Department  has  determined  to 
revoke  the  CVD  orders  on  AFBs  from 
Singapore.  Although  we  received 
objections  to  our  preliminary 
determination  to  revoke  the  orders,  the 
Objecting  Parties  have  made  it  clear  that 
their  interest  in  the  orders  is  neither 
aligned  with  that  of  petitioner  nor  made 
in  their  capacity  as  domestic  producers. 
Rather,  the  Objecting  Parties  seek  to 
retain  these  CVD  orders  only  as  a 
vehicle  to  argue  for  revocation  of  all 
outstanding  CVD  and  AD  orders  on 


AFBs  and  TRBs  through  expedited 
sunset  reviews  [see  8  753(e)  of  the  Act). 
Since  the  Objecting  Parties  are  not 
considered  domestic  producers  for 
purposes  of  this  no-interest  revocation, 
Torrington's  expression  of  no  interest  In 
the  continuation  of  the  orders  meets  the 
criteria  for  revocation  presented  in 
section  782(h)(2)  of  the  Act  and  section 
355.25(d)(l)(i)  of  the  Department's 
regulations.  (For  a  further  explanation  of 
the  Department's  analysis,  see  the 
Memorandum  for  Susan  G.  Esserman 
regarding  AFBs  from  Singapore  and 
Thailand,  dated  April  15.  1996,  which 
is  on  file  in  the  public  file  of  the  Central 
Records  Unit.  Room  B-099  of  the 
Department  of  Commerce).  This 
revocation  applies  to  all  shipments  of 
the  subject  merchandise  entered,  or 
withdravm  from  warehouse,  for 
consumption  on  or  after  January  1, 
1995. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  as  of  the  date 
of  publication  of  this  notice  and  to 
liquidate  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  1. 1995,  without  regard  to 
countervailing  duties.  We  will  also 
instruct  the  U.S.  Customs  Service  to 
refund  with  interest  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries. 

"This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  changed  circumstances  reviews 
and  notice  are  in  accordance  with 
sections  751(b),  751(d)  (1)  and  (3),  and 
782(h)  of  the  Act  (19  U.S.C.  §§  1675(b), 
1675(d)  (1)  &  (3).  and  1675m(h)  (1995)) 
and  19  C.F.R.  §§  355.22(h)  and 
355.25(d)(1994). 

Dated:  April  29, 1996. 
Su8«n  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  A 
Scope  of  the  Reviews 

The  products  covered  by  these  reviews, 
antifriction  bearings  (other  than  tapered 
roller  bearings),  mounted  or  unmounted,  and 
parts  thereof,  constitute  the  following 
separate  "classes  or  kinds"  of  merchandise  as 
outlined  below. 
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(1)  Ball  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof  These  products  include  all 
antifriction  bearings- which  employ  balls  as 
the  rolling  element.  Such  merchandise  is 
classifiable  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  item  numbers: 
8482.10.10,  8482.10.50,  8482.80.00, 
8482.91.00,  8482.99.10,  8482.99.35, 
8482.99.70.  8483.20.40,  8483.20.80, 
8483.30.40.  8483.30.80.  8483.90.20. 
8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.99.52,  8708.99.55, 
8708.99.58,  8706.99.61,  8706.99.64, 
8708.99.67,  8708.99.70,  8708.99.73,  and 
8708.99.80. 

(2)  Spherical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  spherical  rollers  as  the  rolling 
element.  Such  merchandise  is  classifiable 
under  the  following  HTS  item  numbers: 
8482.30.00,  8482.80.00.  84«f2.91.00. 
8482.99.50,  8482.99.35,  8482.99.70, 
8483.20.40.  8483.20.80,  8483.30.40, 
8483.30.80.  8483.90.20,  8483.90.30, 
8483.90.70,  8708.50.50,  8708.60.50, 
8708.99.52,  8708.99.70,  8708.99.73,  and 
8708.99.8055,  8708.99.70,  8708.99.73,  and 
8708.99.8058,  8708.99.70,  8708.99.73,  and 
8708.99.8061,  8708.99.70,  8708.99.73,  and 
8708.99.8064,  8708.99.70,  8708.99.73,  and 
8708.99.8067,  8708.99.70,  8708.99.73.  and 
8708.99.80. 

(3)  Cylindrical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
[iVaducts  include  all  antifriction  bearings 
which  employ  cylindrical  rollers  as  the 
rolling  element.  Such  merchandise  is 
classifiable  under  the  following  HTS  item 
numbers:  8482.50.00,  8482.80.00,  8482.91.00, 
8482.99.35,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.99.52. 
8708.99.70.  8708.99.73,  and  8708.99.8055, 
8708.99.70,  8708.99.73,  and  8708.99.8058, 
8708.99.70,  8708.99.73,  and  8708.99.8061, 
8708.99.70,  8708.99.73,  and  8708.99.8064, 
8708.99.70,  8708.99.73,  and  8708.99.8067, 
8708.99.70,  8708.99.73,  and  8708.99.80. 

(4)  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
element.  Such  merchandise  is  classifiable 
under  the  following  HTS  item  nunabers: 
8482.40.00,  8482.80.00,  8482.91.00, 
8482.99.35,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.30.40,  8483.30.80, 
8483.90.20.  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.99.52, 
8708.99.70,  8708.99.73.  and  8708.99.8055, 
8708.99.70,  8708.99.73,  and  8708.99.8058, 
8708.99.70,  8708.99.73.  and  8708.99.8061, 
8708.99.70.  8706.99.73,  and  8708.99.8064. 
8708.99.70,  8708.99.73,  and  8708.99.8067, 
8708.99.70,  8708.99.73,  and  8708.99.80. 

(5)  Spherical  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  spherical  plain  bearings 
which  do  not  employ  rolling  elements  and 
include  spherical  plain  rod  ends.  Such 
merchandise  is  classifiable  under  the 
following  HTS  item  numbers:  8483.30.40, 
8483.30.80.  8483.90.20,  8483.90.30, 
8485.90.00.  8708.99.52.  8708.99.70, 


8708.99.73,  and  8708.99.8055,  8708.99.70, 
8708.99.73,  and  8708.99.8058,  8708.99.70, 
8708.99.73,  and  8708.99.8061,  8706.99.70, 
8708.99.73,  and  8708.99.8064,  8708.99.70, 
8708.99.73,  and  8708.99.8067,  8708.99.70, 
8708.99.73,  and  8708.99.80. 

These  reviews  cover  all  of  the  subject 
bearings  and  parts  thereof  outlined  above 
with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.),  all  such 
parts  are  included  in  the  scope  of  this  review. 
For  unfinished  parts  (inner  race,  outer  race, 
rollers,  balls,  etc.).  such  parts  are  included  if 
(1)  they  have  been  heat  treated,  or  (2)  heat 
treatment  is  not  required  to  be  performed  on 
the  part.  Thus,  the  only  unfinished  p>arts  that 
are  not  covered  by  this  review  are  those 
where  the  part  will  be  subject  to  heat 
treatment  after  importation. 
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Ball  Bearings  and  Parts  Thereof  From 
Thailand;  Final  Results  of  Changed 
Circunistances  Countervailing  Duty 
Review  and  Revocation  of 
Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
changed  circumstances  countervailing 
duty  review  and  revocation  of 
countervailing  duty  order. 

summary:  On  June  1,  1995.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  chajiged  circumstances 
review  and  intent  to  revoke  the 
countervailing  duty  (CVD)  order  on  ball 
bearings  from  Thailand.  We  have  now 
completed  this  review  and  have 
determined  to  revoke  the  CVD  order. 
The  revocation  applies  to  all  shipments 
of  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 
1995.  Therefore,  we  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  the  subject  merchandise 
from  Thailand  entered  on  or  after 
January  1,  1995. 
EFFECTIVE  DATE:  May  8.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo. 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC.  202.30;  telephone: 
(202) 482-2786. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  February  3, 1995,  the  Torrington 
Company  (Torrington).  the  petitioner  in 
the  original  countervailing  duty 
investigation  (54  FR  19130).  submitted  a 
letter  to  the  Department  stating  that  it 
has  no  further  interest  in  the  CVD  order 
on  ball  bearings  from  Thailand  for 
entries  after  December  31, 1994. 
Accordingly,  Torrington  requested 
revocation  of  the  order  based  on 
changed  circumstances  in  accordance 
with  19  C.F.R.  §355.25(dJ  (1994). 

On  June  1, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  28576)  the  initiation  and  preliminary 
results  of  its  changed  circumstances 
review  and  intent  to  revoke  the  CVD 
order  on  bail  bearings  from  Thailand. 
(See  19  C.F.R.  §  355.22(h)(4)).  This 
changed  circumstances  review  covers 
all  producers  and/or  exporters  of  the 
subject  merchandise  and  all  shipments 
of  this  merchandise  to  the  United  States 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  January  1, 
1995. 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
intent  to  revoke  the  order.  The  following 
parties  submitted  written  objections  to 
our  intended  revocation:  American  NTN 
Bearing  Manufacturing  Corp.  and  NTN- 
Bower  (NTN)  (June  15, 1995);  SKF  USA, 
Lie.  (SKF)  (June  26,  1995):  NSK  Corp. 
(NSK)  (June  28, 1995);  Barden  Corp./ 
FAG  Bearings  Corp.  (FAG  &  Barden) 
(June  30,  1995);  and  Koyo  Bearing 
Manufacturing  Corp.  (Koyo)  (June  30, 
1995)  (collectively  the  "Objecting 
Parties").  On  July  3, 1995,  Torrington 
submitted  a  case  brief.  On  July  10.  1995. 
both  Torrington  and  each  of  the 
Objecting  Parties  submitted  rebuttal 
briefs. 

On  June  30.  1995.  all  five  of  the 
above-mentioned  Objecting  Parties  filed 
requests  for  an  injiu^  investigation  with 
the  International  Trade  Commission 
(ITC)  pursuant  to  section  753(a)  of  the 
Tariff  Act  of  1930.  as  amended  (the 
"Act"),  with  respect  to  ball  tiearings 
ht)m  Thailand.  These  parties  also  filed 
requests  for  simultaneous  expedited 
section  751(c)  sunset  reviews  of  the 
antidumping  duty  (AD)  orders  on 
antifriction  bearings  (AFBs)  and  tapered 
roller  bearings  (TRBs)  covering  several 
countries  (including,  but  not  limited  to. 
Thailand)  pursuant  to  section  753(e)  of 
the  Act. 

On  October  26,  1995,  the  Department 
held  a  public  hearing  on  the  preliminary 
results  of  this  review  and  the  i:oncurrent 
changed  circumstances  reviews  of  the 
CVD  orders  on  AFBs  from  Singapore. 
(See  Transcript  of  Hearing  on  file  in  the 
public  file  of  the  Central  Re<:ords  Unit. 
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Room  B-099  of  the  Department  of 
Commerce  (Hearing  Transcript)). 

The  Department  has  now  completed 
this  changed  circumstances  review  in 
accordance  with  section  751(b)  and 
782(h)  of  the  Act.  See  also  19  C.F.R. 
§355.25(d)(l)(i). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995.  The  Department  is 
conducting  this  changed  circumstances 
review  in  accordance  with  section 
751(b)  and  has  determined  to  revoke  the 
countervailing  duty  order  on  ball 
bearings  from  Thailand  based  on 
sections  751(d)  and  782(h)  of  the  Act. 
See  also  19  C.F.R.  §  355.25(d)(l)(i). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
ball  bearings  and  parts  thereof  from 
Thailand.  Such  merchandise  is 
described  in  detail  in  Appendix  A  to 
this  notice.  The  Harmonized  Tariff 
Schedule  (HTS)  item  numbers  listed  in 
Appendix  A  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

Analjrsis  of  Comments 

Comment  1 :  Torrington  states  that  the 
opposition  to  revocation  of  the  CVD 
order  by  Five  out  of  ninety-five  U.S. 
producers  is  insufficient  under  relevant 
administrative  precedent.  In  Oregon 
Steel  Mills  Inc.  v.  United  States,  an 
order  was  revoked  notwithstanding  the 
opposition  of  a  single  producer  (out  of 
seven)  who  had  requested  and 
participated  in  an  administrative 
review.  862  F,2d  1541,  1545  (Fed.  Cir. 
1988).  In  this  case,  not  one  of  seven,  but 
five  out  of  ninety-five  companies  have 
expressed  opposition  to  revocation  of 
the  order  covering  Thailand.  In  the 
circumstances  of  this  case.  Torrington 
concludes  that  the  industry  as  a  whole 
supports  the  revocation  of  the  order. 

Tne  Objecting  Parties  argue  that 
petitioner's  reliance  on  Oregon  Steel 
Mills  in  support  of  the  proposition  that 
the  Department  may  revoke  an  order  for 
lack  of  interest  despite  opposition  by  a 
domestic  party  is  inappropriate.  In  that 
case,  only  one  domestic;  party  objected 
to  revocation,  while  the  rest  of  the 
industry  actively  advocated  revocation 
for  lack  of  interest.  While  Torrington 
emphasizes  that  merely  five  of  an 
estimated  ninety-five  domestic 
producers  have  objected  to  the 
revocation  with  respect  to  the  Thailand 
CVD  order,  Torrington  is  the  only 


domestic  party  to  express  a  lack  of 
interest  in  these  cases.  Pursuant  to 
section  782(h)  of  the  Act,  the 
Department  may  only  revoke  a  CVD 
order  for  lack  of  interest  if  "producers 
accounting  for  substantially  all  of  the 
production  of  that  domestic  like 
product,  have  expressed  a  lack  of 
interest  in  the  order."  19  U.S.C. 
§  I677m(h).  The  Objecting  Parties  argue 
that  the  Department  cannot  conclude 
that  the  domestic  industry  is  no  longer 
interested  in  the  CVD  order  if  parties 
which  account  for  a  significant  portion 
of  domestic  production  continue  to 
favor  maintenance  of  the  order.  In  this 
case,  they  believe  that  the  domestic 
interested  parties  actively  opposing 
revocation  account  for  roughly  50 
percent  of  domestic  production  of  the 
like  product.  Therefore,  due  to  this 
opposition  by  a  significant  portion  of 
the  domestic  industry,  the  Objecting 
Parties  assert  that  the  Department 
should  not  revoke  this  order  for  lack  of 
interest. 

Department's  Position:  We  disagree 
with  the  Objecting  Parties.  Under  19 
C.F.R.  §  355.25(d)(l)(i)  the  Department 
may  revoke  a  CVD  order  if  the  Secretary 
concludes  that  the  order  is  no  longer  of 
interest  to  interested  parties  or  that 
other  changed  circiunstances  exist 
which  are  sufficient  to  warrant 
revocation.  Included  in  the  definition  of 
"interested  party"  under  section 
355.2(i)(3)  is  "[a]  producer  in  the  United 
States  of  the  like  product."  Since  the 
objecting  companies  meet  the  definition 
of  an  "interested  party,"  we  must 
address  the  question  of  whether  the 
Department  may  revoke  the  CVD  order 
on  ball  bearings  from  Thailand  despite 
the  objections  of  these  companies. 

The  preamble  to  section  355.25(d)  of 
the  Department's  regulations  states  that 
the  opposition  of  one  or  more  domestic 
parties  to  revocation  should  be 
evaluated  in  the  context  of  the 
continuing  requirement  that  the  order 
have  the  support  of  the  industry.  53  FR 
52333.  December  27,  1988.  In  Oregon 
Steel  Mills  the  Court  of  Appeals  for  the 
Federal  Circuit  compared  me  level  of 
industry  support  needed  to  justify 
revocation  to  the  level  of  industry 
support  needed  to  justify  an 
investigation.  862  F.2d  at  1545.  In 
determining  whether  a  particular  party 
has  standing  to  object  to  the  filing  of  a 
petition,  it  is  settled  law  that  the  agency 
may  exclude  producers  who  are  related 
to  foreign  producers  or  U.S.  importers  of 
the  subject  merchandise.  19  U.S.C. 
§§  1673a(c)(4)(B)  &  1677(4)(B).  The 
preamble  to  section  355.2(h)  of  the 
Department's  regulations,  regarding  the 
proper  definition  of  "industry."  states 
that  the  reason  for  excluding  related 


parties  from  the  industry  for  standing 
purposes  is  to  limit  standing  to  those 
domestic  firms  that  have  a  "stake  in  the 
outcome."  53  FR  52307.  While  section 
355.25(d)  does  not  contain  similar 
language,  the  logic  of  the  preamble 
applies  equally  to  a  no-interest 
revocation  situation.  Thus,  if  the 
objections  of  the  parties  to  the 
revocations  derive  not  from  their 
interest  as  domestic  producers,  but  from 
their  relationship  to  producers  of  AFBs 
in  other  countries,  then  they  are  not 
considered  domestic  producers  for 
purposes  of  the  no-interest  revocation 
issue.  Applying  the  reasoning  of  another 
industry-support  case,  whether  the 
objections  should  be  recorded  depends 
upon  whether  the  objecting  parties  have 
a  common  "stake"  with  the  petitioner  in 
the  continuation  of  the  order.  Citmsuco 
Paulista.  S^.  v.  United  States.  704  F. 
Supp.  1075, 1085  (OT  1988). 

For  the  following  reasons,  the 
Department  has  ample  reason  to 
question  the  alignment  of  the  objectors' 
interests  with  the  interests  of  the 
petitioner  and,  thus,  whether  the 
objectors  have  a  common  "stake"  with 
the  petitioner  in  the  maintenance  of  the 
order.  First,  the  CVD  investigation  of 
ball  bearings  from  Thailand  was 
conducted  simultaneously  with  AD      » 
investigations  cooceming  AFBs  from 
France,  Germany.  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom.  Over  the  course  of  the 
original  investigations  of  all  nine 
countries,  the  companies  currently 
objecting  to  revocation  were  actively 
opposed  to  the  iinposition  of  duties 
sought  by  the  petitioner.  They  also 
urged  the  ITC  to  determine  that 
Torrington  and  other  members  of  the 
domestic  industry  were  neither 
materially  injured  nor  threatened  with 
material  injury  by  reason  of  the  subject 
imports. 

Mcneover,  once  the  CVD  order  was 
imposed  on  ball  bearings  from  Thailand, 
the  objecting  parties  did  not  participate 
in  any  of  (he  subsequent  administrative 
reviews.  None  of  the  objecting  parties 
demonstrated  any  interest  in  the  CVD 
order  after  its  imposition  until  the 
Department  published  its  intent  to 
revoke  this  order.  Also,  at  the  October 
26, 1995  public  hearing,  parties  stated 
that  the  purpose  behind  their  opposition 
to  the  revocation  of  the  CVD  order  on 
ball  bearings  from  Thailand  is  the  access 
it  provides  them  to  expedited  section 
751(c)  sunset  reviews  under  section 
753(e)  of  the  Act  of  the  AD  and  CVD 
orders  on  AFBs  and  TRBs  from  twelve 
countries  including  the  ones  where  their 
related  companies  (including  parent 
companies)  are  located.  [See  Hearing 
Transcript,  at  40, 95).  Upon  gaining 
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access  to  this  mechanism  for  expediting 
these  sunset  reviews,  the  Objecting 
Parties  intend  to  argue  for  the 
revocation  of  the  AD  and  CVD  orders  on 
AFBs  and  TRBs.  (See  Hearing 
Transcript,  at  52-3. 94). 

The  Objecting  Parties  have  made  it 
clear  that  their  interest  in  this  order  is 
neither  aligned  with  that  of  the 
petitioner  nor  made  in  their  capacity  as 
domestic  producers.  Thus,  the  Objecting 
Parties  cannot  be  said  to  have  a  common 
"stake"  with  the  petitioner  in  the  relief 
provided  by  the  order.  As  such,  we  do 
not  consider  the  Objecting  Parties  to  be 
domestic  producers  for  purposes  of 
section  782(h)(2)  of  the  Act  or  section 
355.25(d)(l)(i)  of  our  regulations.  As  a 
result,  the  Department  finds  the 
objections  to  revocation  without  merit. 
Accordingly,  we  find  that  Torrington 's 
expression  of  no  further  interest  in  the 
continuation  of  the  order  meets  the 
criteria  for  revocation  presented  in 
section  782(h)(2)  of  the  Act  and  section 
355.25(d)(l)(i)  of  our  regulations.  (For  a 
further  explanation  of  the  Department's 
analysis,  see  April  15, 1996 
memorarvdum  to  Susan  G.  Esserman 
regarding  AFBs  from  Singapore  and 
Thailand,  which  is  on  file  in  the  public 
file  of  the  Central  Records  Unit.  Room 
B-099  of  the  Department  of  Commerce.) 

Comment  2:  Torrington  points  out 
that  over  the  course  of  the  original  AFBs 
investigations  of  nine  countries, 
including  the  CVD  investigation  that 
involved  Thailand,  various  of  the 
objecting  companies  opposed  the 
imposition  of  antidumping  duties  and 
argued  that  the  domestic  industry  was 
not  injured  by  imported  bearings.  In  the 
years  since  the  original  investigations, 
none  of  the  Objecting  Parties  filed  an 
entry  of  appearance  or  participated  in 
the  administrative  reviews  with  respect 
to  the  CVD  order  on  ball  bearings  from 
Thailand.  Thus,  according  to 
Torrington,  it  is  clear  that  the  current 
opposition  to  revocation  is  a  pretext  for 
expediting  the  sunset  reviews  of  the 
seventeen  AD  and  CVD  orders  pursuant 
to  section  753(e)  of  the  Act.  Torrington 
claims  that  the  Objecting  Parties' 
interests,  as  established  over  seven  years 
devoted  to  opposition  to  the  orders  that 
cover  their  parent  companies,  are  in  the 
termination  of  these  AD  and  CVD 
orders.  As  revealed  by  their  requests  for 
expedited  sunset  reviews,  none  of  the 
companies  opposing  revocation  an 
acting  in  their  capacity  as  U.S. 
manufacturers  or  on  behalf  of  their  U.S. 
workers.  As  such,  Torrington  asserts 
that  these  companies  lack  standing  to 
object  to  revocation  of  the  CVD  order 
covering  Thailand. 

Objecting  Parties  respond  that  their 
non-participation  in  the  Thailand  CVD 


proceedings  over  the  past  several  years 
is  no  different  from  the  non- 
participation  of  other  U.S.  producers  in 
numerous  other  reviews.  Neither  the 
statute  nor  the  regulations  require  so 
much  as  a  request  for  review,  much  less 
active  participation,  on  the  part  of  the 
petitioner  or  any  other  domestic 
producer.  All  that  is  required,  allege  the 
Objecting  Parties,  is  that  an  interested 
party  express  an  interest  in  the 
continuation  of  the  order,  which  they 
have  done,  so  as  to  prevent  its 
revocation.  The  Objecting  Parties  ui^ge 
that  Torrington 's  argument  suggesting 
some  extra-statutory,  extra-regulatory 
standards  be  rejected. 

In  rebutting  Torrington 's  argument 
that  the  Objecting  Parties  have  objected 
to  revocation  only  as  a  pretext  to 
expedite  sunset  reviews  of  other  AD  and 
CVD  orders,  the  Objecting  Parties  invite 
the  Department  to  look  at  Torrington 's 
actions  and  motives.  Given  Torrington 's 
long-standing  interest  in  the  CVD  order 
covering  Thailand,  the  only  logical 
explanation  for  Torrington's  action  is 
that  its  request  for  revocation  was  filed 
in  order  to  preclude  SKF  and  the  others 
from  requesting  injury  determinations 
under  section  753(a)  and  expedited 
sunset  reviews  under  section  753(e)  of 
the  Act.  Obviously,  without  an  order  in 
place,  a  section  753(a)  investigation  is 
moot  and,  accordingly,  expedited  sunset 
reviews  cannot  be  requested.  Thus, 
according  to  these  parties.  Torrington 
has  only  sought  to  revoke  the  CVD  order 
on  Thailand  so  as  to  eliminate  the 
possibihty  of  expedited  sunset  reviews. 

Department's  Position:  The  fact  that 
none  of  the  Objectuig  Parties  have 
participated  in  any  of  the  previous 
administrative  reviews  of  this  order 
does  not.  in  and  of  itself,  preclude  them 
from  objecting  to  the  revocation  of  this 
order.  However,  as  discussed  in  our 
response  to  Comment  1,  whether  the 
objections  should  be  recorded  depends 
upon  whether  the  Objecting  Parties  have 
a  common  "stake"  with  the  petitioner  in 
thfc  relief  provided  by  the  order.  See 
Citmsuco  Paulista.  704  F.  Supp.  at  1085. 
There  is  no  indication  that  the  interests, 
or  stake,  of  the  Objecting  Parties  have 
chan^sd  since  the  investigations  in  this 
case  and  the  antidumping  duty  cases 
concerning  bearings  from  nine 
countries,  during  which  the  parties 
actively  opposed  the  imposition  of 
countervailing  duties  and  antidumping 
duties  sought  by  the  petitioner,  and 
argued  that  the  domestic  industry  was 
not  injured  by  imports  of  bearings.  On 
the  contrary,  in  this  proceeding  one  of 
the  Objecting  Parties  has  stated,  "(olur 
interest  is  clearly  to  have  an  expedited 
(sunset)  investigation,  and  in  that 
investigation  we  will  likely  be  arguing 


that  those  orders  should  be  revoked 
because  of  the  factual  situation."  [See 
Hearing  Transcript,  at  52).  "The  intent 
of  the  Objecting  Parties  with  respect  to 
obtaining  expedited  section  75 1(c) 
sunset  reviews  for  the  orders  affecting 
twelve  countries  including  the  ones  in 
wliich  their  parent  companies  are 
located  contradicts  the  argument  made 
by  these  parties  that  they  are  acting  in 
their  capacity  as  domestic  prodooers.  In 
determining  whether  a  particular  party 
has  standing  to  object  to  the  filing  of  a 
petition,  it  is  settled  law  that  the  agency 
may  exclude  producers  who  are  related 
to  producers  or  importers  of  the  subject 
merchandise.  19  U.S.C. 
§§  1673a(cM4)(B)  &  1677(4)(B).  The 
preamble  to  section  355.2(h)  of  the 
Department's  regulations,  regarding  the 
proper  definition  of  "industry."  states 
that  the  reason  for  excluding  related 
parties  from  the  industry  for  standing 
purposes  is  to  limit  standing  to  those 
domestic  firms  that  have  a  "stake  in  the 
outcome."  53  FR  52307.  The  logic  of  the 
preamble  applies  equally  to  a  no- 
interest  revocation  situation.  Thus,  if 
the  objections  of  the  parties  to  the 
revocations  derive  not  from  their 
interest  as  domestic  producers,  but  from 
their  relationship  to  producers  of  AFBs 
in  other  countries,  then  they  carmot 
lawfully  be  considered  domestic 
producers  for  purposes  of  the  no- 
interest  revocation  issue. 

Torrington  admits  that  its  request  for 
revoking  the  CVD  order  on  ball  bearings 
from  Thailand  is  designed  to  prevent 
the  sunset  reviews  on  the  AD  and  CVD 
orders  covering  AFBs  and  TRBs  from  all 
countries  from  being  expedited.  Hearing 
Transcript,  at  32.  In  this  sense. 
Torrington  is  acting  consistently  in  the 
role  of  "petitioner  "—that  is.  it  is  willing 
to  sacrifice  the  limited  relief  afforded  by 
the  CVD  order  on  ball  bearings  from 
Thailand  in  order  to  safeguard,  at  least 
for  the  time  being,  the  broader  relief 
afforded  the  domestic  industry  by  the 
AD  and  CVD  orders  on  AFBs  and  TRBs 
from  Thailand  as  well  as  from  the  other 
countries.  Conversely,  the  Objecting 
Parties  have  made  it  clear  that  their 
interest  in  this  order  is  neither  aligned 
with  that  of  the  petitioner  nor  made  in 
their  capacity  as  domestic  producers. 
Thus,  the  Objecting  Parties  cannot  be 
said  to  have  a  common  "stake"  with  the 
petitioner  in  the  relief  provided  by  this 
order. 

Comment  3:  Torrington  claims  that 
the  objecting  comjianies  are  not  acting 
in  the  capacity  of  "a  manufacturer, 
producer,  or  wholesaler  in  the  United 
States  of  a  domestic  like  product."  19 
U.S.C.  §  1677(9)(C).  Rather,  in  the 
unique  circumstances  of  this  case,  each 
is  acting  on  behalf  of.  and  for  the  benefit 
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of,  a  foreign  producer  or  exporter  of 
AFBs  and/or  TRBs.  CVD  orders  are 
intended  to  benefit  U.S.  manufacturers 
and  their  workers  whose  true  interests 
are  in  obtaining  relief  from  unfairly 
traded  imports.  Likewise,  Torrington 
argues  that  only  U.S.  producers  and 
manufacturers  have  standing  to  oppose 
revocation  of  a  CVD  order.  The  objecting 
companies  are  acting  under  the  direct  or 
indirect  control  of  their  foreign-parent 
companies  in  a  manner  "differently 
than  a  nonrelated  producer."  19  U.S.C. 
§  1677(4)(B)(ii)(IV).  Hence,  the  entities 
should  be  collapsed  for  the  purpose  of 
determining  whether  they  are  foreign 
producers  under  §  1677(9)(A)  or  U.S. 
producers  under  §  1677(9)(C). 
According  to  Torrington.  the 
Department  has  routinely  collapsed 
these  very  companies  and  their  foreign 
parents  into  single  entities  over  the  past 
years  for  purposes  of  calculating 
exporter's  sales  price.  It  follows, 
therefore,  that  as  a  "single  entity."  the 
objecting  companies  cannot  both  be 
foreign  manufacturers  for  purposes  of  19 
U.S.C.  §  1677(9)(A)  and  also  U.S. 
manufacturers  for  purposes  of  19  U.S.C. 
§  1677(g)(C).  Petitioner  concludes  that 
their  fundamental  interests,  whether  as 
a  U.S.  or  foreign  producer,  should 
control  their  status. 

The  Objecting  Parties  claim  that 
under  the  Department's  regulations,  a 
domestic  producer's  position  as  an 
importer  or  as  related  to  a  foreign 
producer  of  the  subject  merchandise  is 
irrelevant  to  the  question  of  revocation. 
A  request  for  revocation,  and  opposition 
thereto,  may  be  made  by  any  domestic 
interested  party  specified  in  the 
Qbpartment's  regulations.  These  parties 
a«sert  that  the  language  of  the 
Department's  regulations  and  the 
statute's  definition  of  domestic 
interested  party  are  clear:  the  companies 
fall  squarely  within  the  regulations  and 
statute  as  a  domestic  "interested  party" 
entitled  to  oppose  revocation.  Further, 
they  argue  that  Torrington 's  references 
to  the  statute  are  misplaced  because 
they  incorrectly  claim  that  these 
companies  have  no  standing  as  a 
domestic  manufacturer  and,  therefore, 
cannot  oppose  revocation  of  the 
Thailand  order.  The  cited  statutory  and 
regulatory  provisions  which  define 
"interested  party"  make  no  reference  to 
whether  a  U.S.  producer  is  or  is  not 
related  to  a  foreign  producer.  Rather,  all 
that  is  required  is  production  in  the 
United  States. 

They  also  argue  that  the  fact  that  the 
Department  may  collapse  related  parties 
for  purposes  of  other  se<:tions  of  the 
statute  [e.g..  calculation  of  exporter's 
sales  price)  is  not  relevant  to  the  i.ssue 
of  the  definition  of  "interested  party." 


The  Objecting  Parties  argue  that  if  mere 
relationship  to  a  foreign  producer  were 
sufficient  to  disqualify  a  domestic 
producer  from  being  an  "interested 
party  "  under  19  C.F.R.  §355.2(i)(3). 
then  Torrington  itself  would  also  be 
disqualified.  In  the  sixth  review  of  the 
AD  order  on  AFBs  from  Germany, 
counsel  for  Torrington  entered  an 
appearance  on  behalf  of  Torrington  and 
Torrington  Nadel lager  GmbH,  the  latter 
being  a  German  bearing  company 
acquired  by  Torrington.  As  such,  the 
Objecting  Parties  assert  that  mere 
relationship  to  a  foreign  entity  cannot 
disqualify  a  U.S.  producer. 

Department's  Position:  As  discussed 
in  our  response  to  Comment  1,  above, 
the  relevant  issue  is  whether  those 
producers  (whose  interests  are  aligned 
with  the  petitioner  and,  thus,  who  have 
a  "stake"  in  the  relief  provided  by  the 
order)  accounting  for  substantially  all  of 
the  production  of  the  domestic  like 
product  want  the  order  revoked.  As  a 
result  of  our  analysis,  we  have 
determined  that  the  Objecting  Parties  (i) 
opposed  the  original  petition,  (ii)  did 
not  participate  in  any  administrative 
reviews  of  the  CVD  order  on  Thailand, 
and  (iii)  now  seek  to  retain  the  CVD 
order  on  ball  bearings  from  Thailand 
only  as  a  vehicle  to  obtain  expedited 
section  751(c)  sunset  reviews  at  which 
time  they  will  argue  for  the  revocation 
of  most,  if  not  all.  of  the  AD  and  CVD 
orders  on  AFBs  and  TRBs  covering  their 
related  foreign  companies.  Thus,  we 
conclude  that  the  Objecting  Parties 
cannot  be  said  to  have  a  common 
"stake"  with  the  petitioner  in  the  relief 
provided  by  the  order. 

Torrington  does  not  deny  that  it  is 
related  to  a  foreign  exporter  of  AFBs. 
However,  Torrington  was  the  petitioner 
in  the  original  investigation  and  has 
acted  consistent  with  the  interests  of  a 
domestic  producer  of  AFBs  throughout 
the  administrative  reviews  of  this  order. 
Both  the  statute  and  its  legislative 
history  make  clear  that  domestic 
producers  who  are  related  to  foreign 
exporters  of  subject  merchandise  may  be 
included  in  the  industry  if  their  actions 
reflect  their  interests  as  domestic 
producers,  not  foreign  producers  or 
exporters.  For  example,  section 
771(4)(B)  of  the  Act  provides  that  in 
determining  industry  support  for  an  AD 
petition.  Commerce  shall: 

disregard  the  position  of  domestic  producers 
who  upp>osc  the  petition,  if  such  producers 
are  related  to  foreign  producers  *    *   * .  unless 
such  domestic  producers  demonstrate  that 
their  interests  ns  domestic  producers  would 
lie  adversely  affected  by  the  imposition  of  an 
antidumping  duty  order. 

19  use.  §  1673a(c)(4)(B)  (1995) 
(emphasis  added).  See  also  Final 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Portable  Electric 
Typewriters  (PETs)  from  Singapore,  58 
FR  43334  (August  16,  1993)  (Brother,  a 
foreign-owned  U.S.  manufacturer  of 
PETs,  brought  an  antidumping  case 
covering  imports  of  PETs  by  Smith 
Corona,  which  after  many  years  as  a 
U.S.  manufacturer  of  PETs,  started 
importing  PETs  from  Singapore). 

As  explained  in  our  response  to 
Comment  1,  this  same  line  of  reasoning 
can  be  applied  to  this  case  of  no-interest 
revocation.  Torrington 's  expression  of 
no  further  interest  in  the  CVD  order  on 
ball  bearings  from  Thailand  is 
consistent  with  Torrington 's  previous 
role  as  petitioner.  The  actions  of  the 
Objecting  Parties,  on  the  other  hand, 
derive  from  their  relationships  to 
producers  of  AFBs  and  TRBs  in  other 
countries  covered  by  AD  and  CVD 
orders.  Thus,  they  cannot  be  considered 
members  of  the  domestic  industry  for 
purposes  of  this  no-interest  revocation. 

Comment  4:  Torrington  argues  that 
the  Department's  independent  authority 
to  revoke  the  order  on  the  basis  of 
"other  changed  circumstances"  is 
appropriately  invoked  where,  as  here, 
the  companies  now  opposing  revocation 
were  opposed  to  any  AI3  or  CVD  orders 
from  the  outset  and  are  themselves 
subsidiaries  of  foreign  producers  subject 
to  concurrent  AD  duty  orders. 
According  to  Torrington.  in  view  of  the 
past  opposition  of  these  companies  to 
the  AD  duty  orders,  the  objecting  parties 
are  clearly  intending  to  expedite  the 
sunset  review  proceedings  for  the 
benefit  of  foreign  manufacturers  and 
producers  and  against  the  interests  of 
the  domestic  industry.  Therefore,  the 
Department  should  disregard  such 
opposition  and  revoke  the  CVD  order  on 
lliailand. 

Department's  Position:  We  are 
revoking  the  CVD  order  on  ball  bearings 
from  Thailand  because  it  is  no  longer  of 
interest  to  the  domestic  industry. 
Accordingly,  we  do  not  need  to  address 
whether  "other  changed  circimistances" 
exist  which  would  justify  revocation. 

Final  Results  of  Changed 
Circunutances  Review  and  Revocation 
of  Countervailing  Duty  Order 

The  Department  has  determined  to 
revoke  the  CVD  order  on  ball  bearings 
from  Thailand.  Although  we  received 
objections  to  our  preliminary 
determination  to  revoke  the  order,  the 
Objecting  Parties  have  made  it  clear  that 
their  interest  in  the  order  is  neither 
aligned  with  that  of  petitioner  nor  made 
in  their  capacity  as  domestic  producers. 
Rather,  the  Objecting  Parties  seek  to 
retain  this  CVD  order  only  as  a  vehicle 
to  argue  for  revocation  of  all  outstanding 
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CVD  and  AD  orders  on  AFBs  and  TRBs 
through  expedited  sunset  reviews.  (See 
section  753(e)  of  the  Act).  Since  the 
Objecting  Parties  are  not  considered 
domestic  producers  for  purposes  of  this 
no-interest  revocation,  Torrington 's 
expression  of  no  interest  in  the 
continuation  of  the  order  meets  the 
criteria  for  revocation  presented  in 
section  782(h)(2)  of  the  Act  and  section 
355.25(d)(l)(i)  of  the  Department's 
regulations.  (For  a  further  explanation  of 
the  Department's  analysis,  see  the 
Memorandum  for  Susan  G.  Esserman 
regarding  AFBs  from  Singapore  and 
Thailand,  dated  April  15, 1996,  which 
is  on  file  in  the  public  file  of  the  Central 
Records  Unit.  Room  B-099  of  the 
Department  of  Commerce).  This 
revocation  applies  to  all  shipments  of 
the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 
1995. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  as  of  the  date 
of  publication  of  this  notice  and  to 
liquidate  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
alter  January  1, 1995.  without  regard  to 
countervailing  duties.  We  will  also 
instruct  the  U.S.  Customs  Service  to 
refund  with  interest  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries. 

'This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  changed  circumstances  review 
and  notice  are  in  accordance  with 
sections  751(b).  751(d)  (1)  and  (3),  and 
782(h)  of  the  Act  (19  U.S.C.  §§  1675(b), 
1675(d)  (1)  &  (3).  and  1675m(h)  (1995)) 
and  19  C.F.R.  §§  355.22(h)  and 
355.25(d)(1994). 

Dated:  April  29. 1996. 
Susan  G.  Emm  man. 

Assistant  Secretary  for  Import 
Administration. 

Appendix  A 
Scope  of  the  Review 

The  products  covered  by  this  review,  ball 
l)earings.  mounted  or  unmounted,  and  parts 
thereof,  constitute  the  following  as  outlined 
below. 


Ball  Bearings,  Mounted  or  Unmounted,  and 
Parts  Thereof 

These  products  include  all  antifriction 
bearings  which  employ  ImIIs  as  the  rolling 
element.  Imports  of  these  products  are 
classifiable  under  the  following  categories: 
antifriction  balls:  bell  bearings  with  integral 
shafts:  liall  bearings  (including  radial  t>all 
bearings)  and  parts  thereof.  ImU  bearings  type 
pillow  blocks  and  parts  thereof;  bell  braring 
type  flange,  take-up.  cartrid^,  and  hanger 
units,  and  parts  thereof:  and  other  bearings 
(except  tapered  roller  liearings)  and  parts 
thereof.  Wheel  hub  units  whidi  employ  balb 
as  the  rolling  unit  are  subject  to  this  review. 
Finished  but  uoground  or  semi-ground  balls 
are  not  included  in  the  scope  of  this  review, 
bnports  of  these  products  are  currently 
cl^ifiable  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  item  numbers: 
8482.10.10,  8482.10.50.  8482.80.00, 
8482.91.00,  8482.99.10.  8482.99.35. 
8482.99.70.  8483.20.40,  8483.20.80. 
8483.30.40.  8483.30.80.  8483.90.20. 
8483.90.30,  8483.90.70.  8708.50.50. 
8708.60.50.  8708.99.52,  8708.99.55. 
8708.99.58,  8708.99.61,  8708.99.64. 
8708.99.67.  8708.99.70, 8708.99.73,  and 
8708.99.80 

This  review  covers  all  of  the  subject 
bearings  and  parts  thereof  outlined  atwve 
with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race.  cage, 
rollers,  Inlls.  seals,  shields,  etc.).  all  such 
parts  are  included  in  the  scope  of  this  review. 
For  unfinished  parts  (inner  race,  outer  race. 
rollers,  balls,  etc.).  such  parts  are  included  if 
(1)  they  have  been  heat  treated,  or  (2)  heat 
treatment  is  not  required  to  be  performed  on 
the  part.  Thus,  the  only  unfinished  parts  that 
are  not  covered  by  this  review  are  those 
where  the  part  will  be  subject  to  heat 
treatment  after  importation. 

(FR  Doc.  96-11388  Filed  5-7-96: 8:45  am) 
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[C-657-80S] 

Extruded  Rutilier  Thread  From 
Malaysia;  Extension  of  Time  Limit  for 
Countervailing  Duty  Admlnistrathre 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  preliminary  and  final  results  of 
the  1994  a(hninistrative  review  of  the 
coimtervailing  duty  order  on  extruded 
rubber  thread  from  Malaysia.  This 
extension  is  made  pursuant  to  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 
EFFECTIVE  DATE:  May  8, 1996. 


FOR  RWTHER  MFORMAT10N  CONTACT:  Judy 
Komfeld  or  Lorenza  Olivas.  Office  of 
Countervailing  Compliaoce.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.  Washington,  D.C..  20230: 
telephone:  (202)  482-2786. 
POSTPONEMENT:  Under  the  Act,  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit  of  365  days.  See 
Memorandum  to  the  File  dated  April  27, 
1996.  The  Department  finds  thst  it  is  not 
practicable  to  complete  the  1994 
administrative  review  of  extruded 
rubber  thread  from  Malaysia  within  this 
time  limit. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
will  extend  the  time  for  completion  of 
the  preliminary  results  of  this  review 
from  a  245-day  period  to  no  later  than 
a  365-day  period. 

Dated:  April  30.  f996. 
Joaqth  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
[FR  Doc.  96-11392  Filed  5-7-96:  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

{Dockst  No.  950222064-4119-02:  LO. 
0422960] 

RiN064»-2A15 

nnancial  Assistance  for  Ctweapwalre 
Bay  Stodi  Assessments  to  Encourage 
neiasrch  Proiects  for  Improvement  in 
the  Stodc  Conditions  of  the 
Chesapeaice  Bay  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 


SUMMARY:  Approximately  S540.000  in 
Fiscal  Year  (FY)  1996  funds  is  available 
Uirough  the  NOAA/NMFS  Chesapeake 
Bay  Office  to  assist  interested  state 
fishery  agencies,  academic  institutions, 
and  other  nonprofit  organizations 
relating  to  cooperative  research  units  in 
carrying  out  research  projects  to  provide 
information  for  Chesapeake  Bay  Stock 
Assessments  through  cooperative 
agreements.  About  $70,000  of  the  base 
amount  is  available  to  initiate  new 
projects  in  FY  1996.  as  descrit)ed  in  this 
announcement,  while  the  balance  will 
be  used  to  fund  continuation  projects 
begun  in  previous  years.  NMFS  issues 
this  notice  describing  the  conditions 
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under  which  eligible  applications  will 
be  accepted  and  how  NMFS  will 
determine  which  applications  will  be 
selected  for  funding.  Funding  will  be 
contingent  upon  availability  of  funds. 
DATES:  Applications  for  funding  under 
this  program  will  be  accepted  until  June 
24,  1996  6  p.m.  eastern  standard  time. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  No 
applications  will  be  accepted  by 
facsimile  machine  submission. 

Successful  applicants  generally  will 
be  selected  approximately  90  days  from 
the  date  of  publication  in  the  Federal 
Register  of  this  notice.  The  earliest  date 
for  awards  will  be  approximately  180 
days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice. 
ADDRESSES:  Send  applications  to:  M. 
Elizabeth  Cillelan,  CHvision  Chief, 
NOAA  Chesapeake  Bay  Office,  NMFS, 
410  Severn  Avenue.  Suite  107A, 
Annapolis,  MD  21403. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Elizabeth  Cillelan,  410/267-5660. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority.  The  Fish  and  Wildlife 
Act  of  1956,  as  amended,  at  16  U.S.C. 
753  (a),  authorizes  the  Secretary  of 
Commerce  (Secretary),  for  the  purpose 
of  developing  adequate,  coordinated, 
cooperative  research  and  training 
programs  for  fish  and  wildlife  resources, 
to  continue  to  enter  into  cooperative 
agreements  with  colleges  and 
universities,  with  game  and  fish 
departments  of  the  several  states,  and 
with  nonprofit  organizations  relating  to 
cooperative  research  units. 

B.  Catalog  of  Federal  Domestic 
assistance.  The  research  to  be  funded  is 
in  support  of  the  Chesapeake  Bay 
Studies  (CFDA  11.457),  under  the 
Chesapeake  Bay  Stock  Assessment 
Committee  (CBSAC). 

C.  Program  description.  The  CBSAC 
was  established  in  1985  to  plan  and 
review  Bay-wide  resource  assessments, 
coordinate  relevant  actions  of  state  and 
Federal  agencies,  report  on  fisheries 
status  and  trends,  and  determine,  fund 
and  review  research  projects.  The 
program  implements  a  Bay-wide  plan 
for  the  a.ssessment  of  commercially, 
recreationally,  and  selected  ecologically 
important  species  in  the  Chesapeake 
Bay.  In  1988,  CBSAC  developed  a  Bay- 
wide  Stock  As.sessmenl  Plan,  in 
response  to  provisions  in  the 
Chesapeake  Bay  Agreement  of  1987.  The 
plan  identined  that  key  obstacles  to 
assessing  Bay  stocks  were  the  lack  of 

lonsistent.  Bay-wide,  fishery-dependent 
iind  fishery-independent  data.  Research 
projects  funded  since  1988  have  focused 


on  developing  and  improving  fishery- 
independent  surveys  and  catch  statistics 
for  key  Bay  species,  such  as  striped 
bass,  oysters,  blue  crabs,  and  alosids. 
Stock  assessment  research  is  essential, 
given  the  recent  declines  in  harvest  and 
apparent  stock  condition  for  many  of 
the  important  species  of  the  Chesapeake 
Bay. 

II.  Areas  of  Special  Emphasis 

A.  Proposals  should  exhibit 
familiarity  with  related  work  that  is 
completed  or  ongoing.  Where 
appropriate,  proposals  should  be 
multidisciplinary.  Coordinated  efforts 
involving  multiple  eligible  applicants  or 
persons  are  encouraged.  Ehgible  women 
and  minority-owned  and  operated  non- 
profit organizations  are  encouraged  to 
apply. 

Consideration  for  funding  will  be 
given  to  applications  that  address  the 
following  stock  assessment  research  and 
management  priority  for  the  Chesapeake 
Bay: 

Design  and  development  of  a  method 
to  age  blue  crabs  in  Chesapeake  Bay. 

This  will  be  a  pilot  project  to  examine 
the  feasibility  of  using  the  metabolic 
products  called  lipofuscins  as  a  basis  to 
establish  the  chronological  age  of  blue 
crab.  In  the  pilot  year  of  this  study  it  is 
envisioned  that  the  following  will  be 
accomplished: 

I.  conduct  a  cornprehensive 
background  literature  review  on  this 
area  of  study  and  its  applications; 

II.  establish  protocols  for  extraction 
and  measurement  of  lipofuscins; 

III.  apply  these  techniques  in  an 
experiment  that  demonstrates  the 
relationship  between  lipofuscin  content 
and  chronological  age. 

The  chemical  characteristics  of 
lipofuscins  and  their  accumulation  rates 
are  a  function  of  tissue  type  and 
metabolic  rate;  therefore,  the 
experimental  group  will  be  reared  under 
a  range  of  temperature,  salinity,  and 
dietary  conditions  that  encompass  those 
encountered  by  blue  crabs  in 
Chesapeake  Bay. 

Should  the  experiment  prove 
unsuccessful  in  demonstrating  the 
utility  of  the  method  in  blue  crab  age 
determination,  the  final  report  will 
include  a  complete  description  of  the 
above  three  items.  Also,  the  results  will 
include  an  explanation  of  why  the 
technique  is  assumed  to  have  failed. 
Otherwi.se,  given  the  demonstrated 
utility  of  this  technique,  the  prpject 
report  will  provide  the  following 
specific  deliverables,  for  each  sex, 
where  appropriate: 

1)  overall  long-term  study  design 
goals,  objectives,  and  anticipated  project 
costs. 


2)  laboratory  rearing  methods  and 
procedures. 

3)  tissue  extraction  protocol. 

4)  DeHnition  of  the  measurement 
technique  for  quantifying  lipofuscin 
content. 

5)  field  sampling  protocol  for  the 
collection  of  larval  blue  crab  used  in 
rearing  experiments  and  adult  animals 
throu^out  the  size  range. 

6)  analytical  methods  for  defining  the 
relationship  between  lipofuscin  content 
and  age  for  the  range  of  rearing 
conditons. 

7)  sensitivity  analysis  of  the  aging 
methods  in  terms  of  its  detection  limit. 

8)  description  of  methods  for 
modelling  blue  crab  growth  which 
incorporate  the  principal  determinants 
of  lipofuscin  production;  (i.e., 
temperature,  salinity,  dietary  factors  and 
time). 

9)  definition  of  the  functional  form(s) 
of  the  growth  model(s)  which  will  be 
used  to  estimate  chronological  age  given 
size,  sex  and  date  of  capture. 

B.  Applications  addressing  the 
priorities  should  build  upon,  or  take 
into  account,  any  related  past  or  current 
work. 

III.  How  to  Apply 

A.  Eligible  Applicants.  Applications 
for  cooperative  agreements  under  the 
Chesa|}eake  Bay  Studies  Program  may 
be  submitted,  in  accordance  with  the 
procedures  set  forth  in  this  notice,  by 
any  state  game  and  fish  department, 
college  or  university,  or  other  nonprofit 
organizations  relating  to  cooperative 
research  units.  Other  Federal  agencies 
or  institutions  are  not  eligible  to  receive 
Federal  assistance  under  this  notice. 

DOC/NOAA/NMFS  employees, 
including  full-time,  part-time,  and 
intermittent  personnel  (or  their  spouses 
or  blood  relatives  who  are  members  of 
their  immediate  households)  are  not 
eligible  to  submit  an  appHcation  under 
this  solicitation  or  aid  in  the  preparation 
of  an  application,  except  to  provide 
information  on  program  goals,  funding 
priorities,  application  procedures,  and 
completion  of  application  forms.  Since 
this  is  a  competitive  program,  assistance 
will  not  be  provided  in  conceptualizing, 
developing,  or  structuring  proposals. 

Eligible  applicants  outsioe  tne 
Chesapeake  Bay  region  may  submit 
proposals,  as  long  as  their  objectives 
support  the  technical  and  management 
priorities  of  the  Chesapeake  Bay,  as 
defined  in  section  II. A.  above.  All 
solicited  proposals  received  by  the 
closing  date  will  be  considered  by 
NMFS. 

B.  Duration  and  terms  of  funding. 
Under  this  solicitation,  NMFS  will  fund 
Chesapeake  Bay  Stock  Assessment 


Research  Projects  for  1  year  cooperative 
agreements.  The  cooperative  agreement 
has  been  determined  as  the  appropriate 
funding  instrument  because  of  the 
substantial  involvement  of  NMFS  in: 

1.  Developing  program  research 
priorities. 

2.  Evaluating  the  performance  of  the 
program  for  effectiveness  in  meeting 
regional  goals  for  Chesapeake  Bay  stock 
assessments. 

3.  Monitoring  the  progress  of  each 
funded  project. 

4.  Holding  periodic  workshops  with 

investigators. 

5.  Working  with  recipients  in 
preparation  of  annual  reports 
summarizing  current  accomplishments 
of  the  Chesapeake  Bay  Stock 
Assessment  Committee. 

Project  dates  should  be  scheduled  to 
begin  no  later  than  1  October  1996. 
Cooperative  agreements  are  approved  on 
an  annual  basis  but  may  be  considered 
eligible  for  continuation  beyond  the  first 
project  and  budget  period  subject  to  the 
approved  scope  of  work,  satisfactory 
progress,  and  availability  of  funds,  and 
at  the  total  discretion  of  NMFS. 
However,  there  are  no  assurances  for 
such  continuation.  Publication  of  this 
notice  does  not  obligate  NOAA  to  award 
any  specific  coojierative  agreement  or  to 
obligate  any  part  of  the  entire  amount  of 
funds  available. 

C.  Cost  Sharing.  Applications  must 
reflect  the  total  budget  necessary  to 
accomplish  the  project,  including 
contributions  and/or  donations.  Cost 
sharing  is  not  required  under  the 
Chesapeake  Bay  Stock  Assessment 
Research  Program.  However,  cost 
sharing  is  encouraged  to  enhance  the 
value  of  a  project,  and  in  case  of  a  tie 
in  considering  proposals  for  funding, 
cost  sharing  may  affect  the  final 
decision.  The  appropriateness  of  all  cost 
sharing  will  be  determined  on  the  basis 
of  guidance  provided  in  applicable 
Federal  cost  principles.  If  an  appUcant 
chooses  to  share  costs,  and  if  that 
application  is  selected  for  funding,  the 
applicant  will  be  bound  by  the 
percentage  of  cost  sharing  reflected  in 
the  award  documents. 

The  non-Federal  share  may  include 
funds  received  from  private  sources  or 
from  state  or  local  governments  or  the 
value  of  in-kind  contributions.  Federal 
funds  may  not  be  used  to  meet  the  non- 
Federal  share  of  matching  funds,  except 
as  provided  by  Federal  statute.  In-kind 
contributions  are  noncash  contributions 
provided  by  the  applicant  or  non- 
Federal  third  parties.  In-kind 
contributions  may  be  in  the  form  of,  but 
are  not  limited  to,  personal  services 
rendered  in  carrying  out  functions 
related  to  the  project,  and  permission  to 


use  real  or  personal  property  owned  by 
others  (for  which  consideration  is  not 
required)  in  carrying  out  the  project.  To 
support  the  budget,  the  applicant  must 
describe  briefly  the  basis  for  estimating 
the  value  of  the  non-Federal  funds 
derived  from  in-kind  contributions. 

The  total  cost  of  a  project  begins  on 
the  effective  date  of  a  cooperative 
agreement  between  the  applicant  and 
the  Grants  Officer  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  the  award,  are 
neither  reimbursable  nor  recognizable  as 
part  of  the  recipient's  cost  share. 
D.  Format. 

1.  Applications  for  project  funding 
must  he  complete.  Applicants  must 
identify  the  specific  research  priority. 
For  applications  containing  more  than 
one  project,  each  project  component 
must  be  identified  individually  using 
the  format  specified  in  this  section.  If  an 
application  is  not  in  response  to  the 
priority,  it  should  be  so  stated. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  in  the  application. 
Applications  are  not  to  be  txjund  in  any 
manner  and  should  be  one-sided.  All 
incomplete  applications  will  be 
returned  to  the  applicant.  Applicants 
must  submit  one  signed  original  and 
two  copies  of  the  complete  appUcation. 
Required  forms  are  provided  in  a  NOAA 
Application  Kit  which  applicants  may 
obtain  from  the  NOAA  Grants 
Management  Division  or  the  NOAA 
Chesapeake  Bay  Office  (see  ADDRESSES). 
2.  Applications  must  be  submitted  in 
the  following  format: 

a.  Cover  sheet  An  applicant  must  use 
OMB  Standard  Form  424  (revised  4-92) 
as  the  cover  sheet  for  each  project. 

b.  Project  description:  Each  project 
must  be  completely  and  accurately 
described.  Each  project  description  may 
be  up  to  15  pages  in  length.  If  an 
application  is  awarded,  NMFS  will 
make  all  portions  of  the  project 
description  available  to  the  public  for 
review;  therefore,  NMFS  cannot 
guarantee  the  confidentiality  of  any 
information  submitted  as  part  of  any 
project,  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project 

Each  project  must  be  described  as 

follows: 

(1)  Identification  of  problem(s): 
Describe  the  specific  problem  to  be 
addressed  (see  section  II  above). 

(2)  Project  objectives:  This  is  one  of 
the  most  important  parts  of  the  Project 


Proposal.  Use  the  following  guidelines 
for  stating  the  c^jective  of  the  project. 

(a)  Keep  it  simple  and  easily 
understandable. 

(b)  Be  as  specific  and  quantitative  as 
possible. 

(c)  Specify  the  "what  and  when;" 
avoid  the  "how  and  why." 

(d)  Keep  it  attainable  within  the  time, 
money,  and  human  resources  available. 

(e)  Use  action  verbs  that  are 
accomplishment  oriented. 

(3)  Need  for  Government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Any  appropriate  database  to 
substantiate  or  reinforce  the  need  for  the 
project  should  be  included.  Explain 
why  other  funding  sources  cannot  fund 
all  the  proposed  work.  List  all  other 
sources  of  funding  that  are  or  have  been 
sought  for  the  project. 

(^Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

(5)  Project  statement  of  work:  The 
Statement  of  Work  is  the  scientific  or 
technical  action  plan  of  activities  that 
are  to  be  accomplished  during  each 
budget  period  of  the  project.  This 
description  must  include  the  specific 
methodologies,  by  project  job  activity, 
proposed  for  accomplishing  the 
proposal's  objective(s).  If  the  work 
descril)ed  in  this  section  does  not 
contain  sufficient  detail  to  allow  for 
proper  technical  evaluation,  NMFS  will 
not  consider  the  application  for  funding 
and  will  return  it  to  the  applicant. 

Investigators  submitting  proposals  in 
response  to  this  announcement  are 
strongly  encouraged  to  develop  inter- 
institutional,  inter-disciplinary  research 
teams  in  the  form  of  single,  integrated 
proposals  or  as  individual  proposals 
that  are  clearly  linked  together.  Such 
collaborative  efforts  will  be  factored  into 
the  final  funding  decision. 

Each  Statement  of  Work  must  include 
the  following  information: 

(a)  The  applicant  s  name. 

(b)  The  inclusive  dates  of  the  budget 
period  covered  under  the  Statement  of 
Work. 

(c)  The  title  of  the  proposal. 

(d)  The  scientific  or  technical 
objectives  and  procedures  that  are  to  be 
accomplished  during  the  budget  period. 
Devise  a  detailed  set  of  objectives  and 
procedures  to  answer  who.  what.  how. 
when,  and  where.  The  procedures  must 
be  of  sufficient  detail  to  enable 
competent  workers  to  be  able  to  follow 
them  and  to  complete  scheduled 

activities. 

(e)  Location  of  the  work. 

(0  A  list  of  all  project  personnel  and 
their  responsibilities. 

(g)  A  milestone  table  that  summarizes 
the  procedures  (from  item 
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III.D.2.b.{5)(d))  that  are  to  be  attained  in 
each  month  «:overed  by  the  Statement  of 
VVoric. 

(6)  Participation  by  persons  or  groups 
other  than  the  applicant:  Describe  the 
level  of  participation  required  in  the 
project(s)  by  NOAA  or  other  government 
and  non-government  entities.  Specific 
NOAA  employees  .should  not  be  named 
in  the  initial  proposal. 

(7)  Federal,  state  and  local 
government  activities:  List  any  programs 
(Federal,  state,  or  local  government  or 
activities,  including  Sea  Grant,  state 
Coastal  Zone  Management  Programs, 
NOAA  Oyster  Disease  Research 
Program,  the  state/Federal  Chesapeake 
Bay  Program,  etc.)  this  project  would 
affect  and  de.scribe  the  relationship 
between  the  project  and  those  plans  or 
activities. 

(8)  Project  management:  Describe  how 
the  project  will  be  organized  and 
managed,  include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  with  the  project.  If  a 
consultant  and/or  sub<;ontractor  is 
selected  prior  to  application 
submission,  include  the  name  and 
qualifications  of  the  consultant  and/or 
subcontractor  and  the  process  used  for 
selection. 

(9)  Monitoring  of  project  performance: 
Identify  who  will  participate  in 
monitoring  the  project. 

(10)  Project  impacts:  .  Describe  how 
these  products  or  services  will  be  made 
available  to  the  fisheries  and 
management  communities. 

(11)  Evaluation  of  project:  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
at  the  end  of  each  budget  period  and  in 
the  final  report.  The  application  must 
describe  the  methodology  or  procedures 
to  be  followed  to  determine  technical 
feasibility,  or  to  quantify  the  results  of 
the  project  in  promoting  increased 
production,  product  quality  and  safety, 
management  effectiveness,  or  other 
measurable  factors. 

(12)  Total  project  costs:  Total  project 
cost  is  the  amount  of  funds  required  to 
accomplish  what  is  proposed  in  the 
Statement  of  Work,  and  includes 
contributions  and  donations.  All  costs 
must  be  shown  in  a  detailed  budget.  A 
standard  budget  form  (SF-424A)  is 
available  from  the  offices  listed  (see 
ADDRESSES).  NMFS  will  not  consider 
fees  or  profits  as  allowable  costs  for 
grantees.  Additional  cost  detail  may  be 
required  prior  to  a  final  analysis  of 
overall  cost  allowability,  allo<3bility, 
and  rea.sonableness.  The  date,  period 
covered,  and  findings  for  the  most 
recent  financial  audit  performed,  as  well 
as  the  name  of  the  audit  firm,  the 


contact  person,  and  phone  number  and 
address,  must  be  also  provided. 

c.  Supporting  documentation:  Provide 
any  required  documents  and  any 
additional  information  necessary  or 
useful  to  the  description  of  the  project. 
The  amount  of  information  will  depend 
on  the  type  of  project  proposed,  but 
should  be  no  more  than  20  pages.  The 
applicant  should  present  any 
information  that  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  may  be 
underestimated.  The  absence  of 
adequate  supporting  documentation 
may  cause  reviewers  to  question 
assertions  made  in  describing  the 
project  and  may  result  in  lower  ranking 
of  the  project.  Information  presented  in 
this  section  should  be  clearly  referenced 
in  the  project  description. 

IV.  Evaluation  Criteria  and  Selection 
Procedures 

A.  Initial  evaluation  of  applications. 
Applications  will  be  reviewed  by  NOAA 
to  assure  that  they  meet  all  requirements 
of  this  announcement,  including 
eligibility  and  relevance  to  the 
Chesapeake  Bay  Stock  Assessment 
Research  Program. 

B.  Consultation  with  experts  in  the 
field  of  stock  assessment  research.  For 
applications  meeting  the  requirements 
of  this  solicitation,  NMFS  will  conduct 
a  technical  evaluation  of  each  project 
prior  to  any  other  review.  This  review 
normally  will  involve  experts  from  non- 
NOAA  as  well  as  NOAA  organizations. 
All  comments  submitted  to  NMFS  will 
be  taken  into  consideration  in  the 
technical  evaluation  of  projects. 
Technical  evaluators  will  submit 
independent  reviews  to  NMFS. 
Reviewers  will  be  asked  to  comment  on 
the  following  evaluation  criteria: 

1.  Problem  description  and 
conceptual  approach  for  resolution, 
especially  the  applicant's 
comprehension  of  the  problem(s). 
familiarity  with  related  work  that  is 
completed  or  ongoing,  and  the  overall 
concept  proposed  to  resolve  the 
problem(s)  (30  points). 

2.  Soundness  of  project  design/ 
technical  approach,  especially  whether 
the  applicant  provided  sufficient 
information  to  technically  evaluate  the 
project  and,  if  so,  the  strengths  and 
weaknesses  of  the  technical  design 
pnposed  for  problem  resolution  (35 
points). 

3.  Project  management  and  experience 
and  qualifications  of  personnel, 
including  organization  and  management 
of  the  project,  and  the  personnel 


experience  and  qualifications  (1.5 
points). 

4.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (20  points). 

C.  Review  Panel.  NMFS  will  convene 
a  review  panel  consisting  of  at  least 
three  regionally  recognized  experts  in 
the  scientific  and  management  aspects 
of  stock  assessment  research  who  will 
conduct  reviews  as  follows: 

1.  Evaluate  technical  reviews. 

2.  Provide  independent  review  based 
on  the  same  criteria  as  the  technical 
review. 

3.  Discuss  all  review  comments  as  a 
panel. 

4.  Provide  individual  panelist  scores 
and  suggestions  for  modifications  (i.e., 
budget,  personnel,  technical  approach, 
etc.). 

D.  Funding  decision.  1.  Applications 
will  be  ranked  by  NMFS  into  two 
groups — Recommended  and  Nbt 
Recommended.  As  previously  stated  in 
section  III  C,  collaborative  proposals 
and  applications  which  propose  a  cost 
share  are  strongly  encouraged,  and 
therefore  will  be  given  added  weight  in 
the  selection  process.  Numeric  ranking 
will  be  the  major  consideration  for 
deciding  which  of  the  "recommended" 
proposals  will  be  selected  for  funding. 

2.  After  projects  have  been  ranked  for 
hinding,  the  Chief  of  the  NOAA/NMFS 
Chesapeake  Bay  Office,  in  consultation 
with  the  Assistant  Administrator  for 
Fisheries,  NOAA,  will  determine  the 
project  to  be  recommended  for  funding 
based  upon  the  technical  evaluations, 
panel  review,  and  the  evaluation  factors 
and,  determine  the  amount  of  funds 
available  for  the  program.  The  exact 
amount  of  funds  awarded  to  the  project 
will  be  determined  in  preaward 
negotiations  between  the  applicant,  the 
Grants  Office,  and  the  NOAA/NMFS 
Chesapeake  Bay  Office  staff. 

V.  Administrative  Requirements 

A.  Obligations  of  the  applicant.  1. 
Deliverables — In  addition  to  quarterly 
status  and  budget  reports,  and  at  the 
time  of  submission  of  the  final  report  of 
results  of  funded  projects,  recipients 
must  submit  a  four-  to  five-page 
summary  of  project  work  and  results 
that  will  be  compiled  in  a  report  of 
Chesapeake  Bay  Stock  Assessment 
Research  Program  results. 

2.  Periodic  workshops — Investigators 
will  be  expected  to  attend  one  or  two 
workshops  with  other  Stock  Assessment 
Research  Program  researchers  to 
encourage  interdisciplinary  dialogue 
and  forge  synthesis  of  results. 

3.  Primary  applicant  certifications — 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 


"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided: 

a:  Nonprocurement  debarment  and 
suspension — Prospective  participants 
(as  defined  at  15  CFR  26.105)  are  subject 
to  15  CFR  part  26.  "Nonprocurement 
Debarment  and  Suspension,"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

b.  Drug-free  workplace— Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

c.  Anti-lobbying — Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the- 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 

d.  Anti-lobbying  disclosure— Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

4.  Lower  tier  certifications — 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL. 
"Disclosure  of  Lobbying  Activities."  - 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

B.  Other  requirements.  1.  Federal 
policies  and  procedures — Recipients 
and  subrecipients  are  subject  to  all 
Federal  laws  and  Federal  and  DOC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

2.  Indirect  cost  rates— The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  current  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency.  NOAA's  acceptance  of 
negotiated  rates  is  subject  to  total 
indirect  costs  not  to  exceed  100%  of 
total  direct  costs.  This  language  is 
pursuant  to  the  NOAA  Grants  and 


Cooperative  Agreements  Policy  Manual, 
Chapter  3(B)(2). 

3.  Past  performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  In  addition,  any 
recipient  and/or  researcher  who  is  past 
due  for  submitting  acceptable  progress 
reports  on  any  previous  project  funded 
under  this  pro-am  may  oe  ineligible  to 
be  considered  for  new  awards  until  the 
delinquent  reports  are  received, 
reviewed  and  deemed  acceptable  by 
NMFS. 

4.  Financial  management 
certifications/ preaward  accounting 
siifvey— Successful  applicants,  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  OMB 
Circulars  prior  to  execution  of  the 
award.  Any  first-time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
preaward  accounting  survey  by  the  DOC 
prior  to  execution  of  the  award. 

5.  Delinquent  Federal  debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

a.  Tne  delinquent  account  is  paid  in 

full; 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 

DOC  are  made. 

6.  Name  c/iecJcs— Potential  recipients 
may  be  required  to  submit  an 
"Identification-Application  for  Funding 
Assistance"  (Form  CD-346).  which  is 
used  to  ascertain  background 
infonnaticm  on  key  individuals 
associated  with  the  potential  recipient. 
All  non-profit  and  for-profit  applicants 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of,  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  that  significantly  reflect 
on  the  applicant's  management  honesty 
or  financial  integrity.  Applicants  will 
also  be  subject  to  credit  check  reviews. 

7.  False  statements— A  false  statement 
on  the  application  is  grounds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 

1001. 

8.  Preaward  activities — If  applicants 
incur  any  costs  prior  to  an  award  beinjg 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 


have  been  received,  there  is  no 
obligation  on  the  part  of  ENX  to  cover 
preaward  costs. 

9.  Purchase  of  American-made 
equipment  and  products— Applicants 
are  hereby  notified  that  they  are 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 

10.  Ot/ier— If  an  application  is 
selected  for  funding,  DOC  has  no 
obligation  to  provide  any  additional 
fimding  in  connection  with  that  award. 
Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
DOC. 

Cooperative  agreements  awarded 
pursuant  to  pertinent  statutes  shall  be  in 
accordance  with  the  Fisheries  Research 
Plan  (comprehensive  program  of 
fisheries  research)  in  effect  on  the  date 
of  the  award. 

Claasificatioa 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to.  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currenUy  valid  OMB  control  number. 

This  notice  contains  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act.  which  have  been 
approved  by  OMB  under  OMB  contit)l 
numbere  0348-0043.  0348-0044.  and 
0605-0001. 

Dated:  May  1.  1996. 
Gary  Matlock. 

Progro/n  Management  Officer.  National 
Marine  Fisheries  Service 
(FR  Doc.  96-11401  Filed  5^-7-96;  8:45  am) 
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p.D.  042496A] 

South  Atlantic  Fishery  Management 
Council;  Agenda  Addition 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Addition  to  meeting  agenda. 
SUMMARY:  The  agenda  for  the  joint 
meetings  of  the  South  Atlantic  Fishery 
Management  Council's  (Council) 
Snapper  Grouper  Committee,  Controlled 
Access  Committee,  and  Snapper 
Grouper  Advisory  Panel,  which  are 
scheduled  for  May  20-21,  1996,  in 
Charleston,  SC,  was  published  on  May 
2,  1996.  See  SUPPLEMENTARY 
INFORMATION  for  an  addition  to  the 
meeting  agenda. 

ADDRESSES:  Town  and  Country  Inn, 
2008  Savannah  Highway,  Charleston, 
SC  29407.  Council  address:  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407-4699. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer,  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  E-mail:  Susan— 
Buchanan@safmc.nmfs.gov. 
SUPPLEMENTARY  INFORMATION:  The  initial 
agenda  published  on  May  2,  1996  (61 
PR  19610).  The  following  addition  is  to 
be  included  in  the  agenda:  May  20, 
1996,  from  7  p.m.  until  10  p.m.  The 
Snapper  Grouper  and  Controlled  Access 
Committee  will  meet  jointly  with  the 
Snapper  Grouper  Advisory  Panel  to 
discuss  gag  grouper  management  on 
May  20, 1996.  from  7  p.m.  to  10  p.m. 
Special  Accommodations  This  meeting 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  o^ce 
(see  ADDRESSES)  by  May  14,  1996. 
Dated: 

(FR  Doc.  96-11465  Filed  5-7-96;  8:45  am) 
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[1.0.  040896A] 

IMarine  Mammals;  Pemnit  No.  868 
(P539) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  ScientiHc  research  permit 

modification  no.  2. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientiHc 
research  permit  no.  868  submitted  by 
Dr.  Norihisa  Baba,  National  Research 
Institute  of  Far  Seas  Fisheries,  Ministry 
of  Agricuhure,  Forestry  and  Fisheries, 
5-7-1  Orido,  Shimizu,  Shizuoka  424, 
Japan,  has  been  granted. 
ADDRESSES:  Th6  modiHcation  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Alaska  Region.  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221). 

SUPPt.EMQJTARY  INFORMATKM:  On  March 
19.  1996,  notice  was  published  in  the 
Federal  Register  (61  FR  11194)  that  a 
modiBcation  of  permit  no.  868,  issued 
July  19,  1993  (58  FR  39525),  bad  been 
requested  by  the  above-named 
individual.  The  requested  modification 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  provisions  of  Section 
216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  et  seq.),  and  fur  seal 
regulations  at  50  CFR  part  215. 

Permit  no.  868  has  been  modified  to 
extend  the  effective  date  through 
September  30, 1999. 


Dated:  April  29,  1996. 
Ann  TeriMuh, 

Chief.  Permits  &■  Documentation  Division, 

National  Marine  Fisheries  Service. 

|FR  Doc.  96-11413  Filed  5-7-96:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Infomfurtion  Collection 
Re<^irement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0007, 
Regulation  of  Domestic  Exchange- 
Traded  Options  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
The  information  collection  pursuant  to 
this  rule  is  in  the  public  interest  and  is 
necessary  for  market  surveillance. 

AIX)RESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Jeff  Hill,  Office  of 
Management  and  Budget,  Room  3228, 
NEOB.  Washington.  D.C.  20502,  (202) 
395-7340.  Copies  of  the  submission  are 
available  from  Joe  F.  Mink,  Agency 
Clearance  Officer,  (202)  418-5170. 

Title:  Regulation  of  Domestic 
Exchange-Traded  Options. 

Control  Number:  3038-0007. 

Action:  Extension. 

Respondents:  Business  (excluding 
small  business). 

Estimated  Annual  Burden:  41,387 
total  hours. 


Respondents 

Regulation  (17  CFR) 

Estimated 

numt>erof 

respondents 

Annual  re- 
sponses 

Est.  avg. 
hours  per 
response 

Bustnesse."  

Parts  33  and  16  

190.420 

230,782 

50.57 

Issued  in  Washington,  D.C.  on  May  1, 
1996. 

Jean  A.  Wetib, 

Secretary  to  the  Commission. 

|FR  Do<;.  96-1 1421  Filed  5-7-96;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Fumto  for  New  Learn 
and  Serve  America:  K-12  Sclwol- 
Based  Programs  for  Indian  Tribes  and 
Territories 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  Availability  of  Funds. 


SUMMARY:  The  Corporation  for  National 
Service  (the  Corporation)  announces  the 
availability  of  approximately  $1.5 
million  to  support  grants  for  new  Learn 
and  Serve  America:  K-12  School-Based 
programs  for  Indian  Tribes  and  U.S. 
Territories.- 

DATES:  All  applications  must  be 
received  by-3:30  P.M.,  Eastern  Daylight 
Time  on  June  11, 1996,  to  be  eligible. 


ADDRESSES:  Application  materials  may 
be  requested  from  Ms.  Southall,  by 
telephone,  (202)  606-5000,  ext.  136,  or 
in  writing  from  Ms.  Southall  at  the 
address  provided  below,  or  by  facsimile, 
(202)  565-2781.  Application  materials 
must  be  submitted  in  writing  to  the 
Corporation  for  National  Service, 
Attention:  Tijuana  Southall.  by  mail  to 
1201  New  York  Avenue,  NW,  Eighth 
Floor,  Washington,  D.C.  20525. 
Applications  may  not  be  submitted  by 
facsimile.  This  notice  may  be  requested 
in  an  alternative  format  for  the  visually 
impaired. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tijuana  Southall  at  (202)  606-5000,  ext. 
136. 

SUPPLEMENTAfW^  INFORMATION:  The  Leam 
and  Serve  America:  K-12  program  was 
created  to  help  ftmd  school-  based  and 
community-bas^d  service  learning 
programs.  Thejieam  and  Serve 
America:  K-12  program  aims  to  increase 
the  opportxmities  of  school-age  youth 
and  allow  them  to  develop  their  own 
capabilities  through  service  learning.  In 
fiscal  year  1996,  a  total  of  $32,250,000 
will  be  available  through  different  grant 
cycles  to  support  new  and  continuing 
Leam  and  Serve  America:  K-12 
programs.  Grantees  that  currently 
receive  funding  through  the  Learn  and 
Serve  America:  K-12  program, 
including  State  Education  Agencies 
(SEAs),  Local  Education  Agencies 
(LEAs),  State  Commissions, 
Grantmaking  Entities,  and  Indian  Tribes 
and  U.S.  Territories,  are  eligible  to 
apply  for  renewal. 

This  notice  announces  the  availability 
of  funds  for  new  grants  (as  opposed  to 
requests  for  renewal  of  existing  grants) 
for  Indian  Tribes  and  U.S.  Territories  for 
School-  Based  programs.  Approximately 
$1.5  million  is  available  on  a 
competitive  basis  to  support  new  grants 
for  Indian  Tribes  and  U.S.  Territories. 
These  grants  may  be  used  for  capacity- 
building  activities,  and  for 
implementing,  operating,  or  expanding 
service-  learning  programs  or  adult 
volunteer  programs.  Applicants  should 
use  the  1996  Indian  Tribes  and  U.S. 
Territories:  School-Based  Programs 
Application. 

Authority:  42  U.S.C  12501  et  seq. 

Dated:  May  3, 1996 
Terry  Russell, 

General  Counsel,  Corpomtion  for  National 
and  Community  Service. 
[FR  Doc.  96-11489  Filed  5-7-96,  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

DefMrtment  of  the  Air  Foroe 

Notice  of  Intent  To  Prepare 
Environmental  Aiaeiiment  for  ttie 
Realignment,  McChord  AFB.  WA 

The  United  States  Air  Force  (USAF) 
will  prepare  an  Environmental 
Assessment  (EA)  with  the  pc^ential  for 
an  Environmental  Impact  Statement  to 
assess  the  potential  environmental 
impacts  of  the  basing  48  C-17  aircraft  to 
McChord  AFB,  south  of  Tacoma, 
Washington.  The  beddown  of  the  C-17 
aircraft  at  McChord  is  necessary  to  best 
support  the  Nation's  military  strategy, 
and  airlift  needs.  The  proposed  action 
would  fulfill  wartime  requirements  and 
peacetime  training  needs  while 
providing  a  replacement  for  the  retiring 
C-141  aircraft. 

The  proposed  realignment  would 
locate  C-17  aircraft,  associated 
personnel,  units,  and  equipment  to 
McChord  and  entails  approximately 
$120M  in  construction  on  the  base. 
Under  the  No  Action  alternative,  no 
aircraft  would  be  based  at  McChord 
since  the  C-141  aircraft  are  being  retired 
as  part  of  a  separate  action. 

The  Air  Force  will  conduct  a  public 
meeting  to  ensure  that  the  analysis 
addresses  the  appropriate  scope  of 
issues  and  depth  of  analysis  for  the 
proposed  action.  Public  comments  will 
be  considered  in  the  preparation  of  the 
EA.  Notice  of  the  date,  time,  and 
location  of  the  meeting  will  be  made 
available  to  public  officials,  the 
community,  and  the  news  media  at  a 
later  date.  Written  comments  on  the 
scope  of  alternatives  and  impacts  will 
also  be  accepted  and  considered. 

To  ensure  that  the  Air  Force  will  have 
sufficient  time  to  consider  all 
appropriate  comments,  please  forward 
comments  to  the  address  listed  below  by 
June  7,  1996.  The  Air  Force  will  accept 
appropriate  input  any  time  throughout 
this  process.  If  the  Air  Force  were  to 
decide  to  propose  an  EIS,  this  process 
may  be  substituted  for  the  scoping 
process  that  would  normally  precede  an 
EIS. 

Please  direct  any  written  comments  of 
requests  for  further  information 
concerning  this  action  to:  Mr.  Michael 
Grenko,  62  SPTG/CEV,  555  A.  Street. 
McChord  AFB,  WA  98438-1325,  (206) 
984-3913. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-11470  Filed  5-7-96;  8:45  am) 
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Notice  of  Intant  To  Prepare  an 
Environmentai  Impact  Statement  for 
Expanaion  of  Qerman  Air  Foroe 
Aircraft  OperatkMia,  HoUoman  AFB,  NM 

The  United  States  Air  Force  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  the  potential 
environmental  impacts  of  operating 
additional  German  Air  Force  (GAF) 
Tornado  aircraft  at  HoUoman  AFB.  The 
proposed  action  would  relocate  30 
Tornado  aircraft,  equipment,  and 
approximately  500  support  personnel  to 
HoUoman.  The  proposed  action  would 
also  include  the  construction  of  a  new 
tactical  target  range  within  the  existing 
impact  area  of  the  McGreagor  Army 
Range.  New  Mexico,  construction  of 
additional  support  facilities  at 
HoUoman  AFB,  increased  use  of 
Military  Training  Routes  (MTRs)  and 
MiUtary  Operations  Areas  (MO As).  The 
United  States  Army  and  the  Bureau  of 
Land  Management  will  be  cooperating 
agencies  in  this  EIS. 

No  live  ordnance  would  be  used  on 
the  proposed  new  range.  The  proposed 
range  would  provide  an  air-to-ground 
weap>ons  deliver>'  site  for  air  crews 
training  in  low  level  navigation,  terrain 
following  radar  operations,  and  low 
level  combat  tactics.  Aircraft  would 
access  the  proposed  range  using  existing 
MTRs.  Alternatives  under  consideration 
include  (1)  Beddown  of  Tornado  aircraft 
at  HoUoman  but  no  air-to-ground  range 
and  (2)  The  No  Action  alternative. 

The  Air  Force  will  conduct  a  series  of 
scoping  meetings  to  solicit  public  input 
concerning  the  proposed  action  and 
alternatives.  Notice  of  the  date,  time  and 
location  of  the  meeting  will  t>e  made 
available  to  public  officials,  the 
community,  and  the  news  media  at  a 
later  date.  For  those  unable  to  attend 
any  of  the  scheduled  scoping  meetings, 
written  comments  will  be  accepted  by 
the  Air  Force  at  the  address  below 
through  July  1,  1996.  The  Air  Force  will 
accept  appropriate  comments  at  any 
time  during  the  environmental  analysis 
process. 

Please  direct  any  written  comments  or 
requests  for  further  information  to:  Ms. 
Sher>'l  Parker.  HQ  ACC/CEV'A,  Ungley 
AFB.  VA  23665-2769,  (804)  764-3328. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  96-11469  Filed  5-7-96;  8:45  am) 
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Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
IMeeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting; 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  8  and  9  May  1996. 

Time  of  Meeting:  0900-1500  (both  days). 

Place:  Huntsville,  AL. 

Agenda:  The  Army  Science  Board's  (ASB) 
1996  Summer  Study  on  "Army  Simulation 
Implementation  and  Use"  will  meet  for 
briefings  and  discussions  regarding  the 
development  and  application  of  computer 
based  models  and  simulations,  physics  based 
models  and  recent  technological  advances 
afforded  by  simulation  techniques.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C,  specifically  paragraph  (1)  thereof,  and 
Title  5,  U.S.C.  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  any  portion  of  these 
meetings. 

For  further  information,  please 
contact  Michelle  Diaz  at  (703)  695- 
0781. 

MiclieUe  P.  Diaz, 

Acting  Administrative  Officer.  Army  Science 
Board. 

|FR  Doc.  96-11386  Filed  5-7-96:  8:45  ami 
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Corps  of  Engineers 

Jacltsonviiie  District,  Jaclcsonville, 
Florida;  Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  (or  the  Maintenance  Dredging  of 
the  Miami  River,  Dade  County,  Florida 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  Intent. 


UMI 


SUMMARY:  The  lacksonville  District,  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement,  for  the  Maintenance  Dredging 
of  the  Miami  River,  Dade  County, 
Florida.  The  study  is  a  cooperative  effort 
between  the  U.S.  Army  Corps  of 
Engineers  and  the  Dade  County 
Department  of  Environmental  Resource 
Management  (DERM). 

FOn  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Mr.  Rea 
N.  Boothby, 904-232-3453, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 


SUPP(.EMENrARY  INFOMIATION:  Dredging 
to  create  a  Federal  Navigation  channel 
in  the  Miami  River  was  completed  in 
1933.  The  Federal  project  extends  from 
the  mouth  of  the  river  at  its  confluence 
with  Biscayne  Bay  approximately  5.5 
miles  west  to  a  salinity  structure  near 
NW  aeth  Street.  Congressional 
resolutions  were  passed  in  1972  for 
sediment  removal  from  the  Miami  River. 
The  Water  Resources  Development  Act 
of  1974  authorized  removal  of 
sediments  from  Miami  River.  The  Water 
Resources  Development  Act  of  1986 
authorized  removal  of  contaminated 
sediments  from  Miami  River  and  the 
Seybold  Canal  in  the  interest  of 
improved  water  quality.  The  1991 
Energy  and  Water  Development 
Appropriations  Act  provided  funds  to 
initiate  pre-construction  engineering 
and  design  for  sediment  removal  from 
Miami  River  and  the  Seybold  Canal. 

A  revised  1990  Feasibility  Report  on 
the  dredging  of  the  Miami  River  and 
Seybold  Canal  concluded  that  there  was 
no  justification  for  sediment  removal 
based  on  environmental  purposes,  but 
that  there  may  be  justification  for 
maintenance  dredging  of  Miami  River  in 
the  interest  of  navigation.  It  should  be 
noted  that  the  Seylrald  Canal  portion  of 
the  project  is  not  justified  economically 
and  has  been  dropped  from  further 
consideration. 

Several  alternatives  are  being  studied 
and  will  be  addressed  in  the  DEIS. 
These  include  the  use  of  various 
mechanical  and/or  hydraulic  dredges; 
methods  of  transporting,  unloading  and 
transferring  dredged  material:  use  of 
interim  disposal  sites  and  the  final 
disposal  site(s). 

The  preferred  alternative  at  this  point 
is  the  use  of  some  type  of  mechanical 
dredge  to  remove  sediment  and  debris. 
Dredged  material  would  then  be  loaded 
into  geotextile  fabric  containers  (GFC's) 
and  transported  in  split-hull  barges  to 
the  Miami  Ocean  Dredged  Material 
Disposal  Site  (ODMDS)  for  disposal. 
Material  placed  in  the  GFC's  would  be 
positioned  for  disposal  in  the  ODMDS 
and  capped  with  material  from  on-going 
and  future  operation  and  maintenance 
activities. 

SCOPING:  A  scoping  workshop  was  held 
in  Miami  on  September  5, 1991. 
Agencies,  organizations,  and 
individuals  were  sent  a  notice  of 
alternatives  proposed  and  issues  raised 
at  that  scoping  meeting  and  invited  to 
respond.  A  formal  scoping  meeting  is 
not  planned  at  this  time.  However,  a 
scoping  letter  containing  a  description 
of  the  most  recent  alternatives  will  be 
sent  to  Federal,  State,  and  local  agencies 


and  interested  organizations  and 
individuals. 

PUBLIC  MVOLVEMENT:  We  invite  the 
participation  of  affected  Federal,  state 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  parties.  A  Preliminary 
Draft  EIS  has  been  prepared.  A  copy  of 
this  document  is  being  placed  in  the 
Main  Library  located  at  101  West  Flagler 
Street,  Miami,  Florida.  The  library  hours 
are:  9  a.m.  to  6  p.m.,  Monday  through 
Saturday;  9  a.m.  to  9  p.m.  Thursday  and 
1  p.m.  to  5  p.m.  on  Sunday.  The  Draft 
EIS  will  follow  the  preliminary  DEIS 
and  will  incorporate  the  results  of 
scoping  and  public  involvement. 
COOROmATlON:  The  proposed  action  will 
be  coordinated  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  under  Section 
7  of  the  Endangered  Species  Act,  with 
the  FWS  under  the  Fish  and  Wildlife 
Coordination  Act,  and  with  the  State 
Historic  Preservation  OfRcer. 
OTHER  ENVIRONMENTAL  REVIEW  AND 
CONSULTATION:  The  proposed  action  may 
involve  the  following:  (1)  evaluation  for 
disposal  of  dredged  material  into  Ocean 
Waters  under  Section  103  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act;  (2)  evaluation  pursuant  to  Section 
404(b)  of  the  Clean  Water  Act;  (3) 
certification  of  water  quality  by  the 
State  pursuant  to  Section  401  of  the 
Clean  Water  Act;  (4)  determination  of 
Coastal  Zone  consistency  pursuant  to 
the  Coastal  Zone  Management  Act;  and 
(5)  other  state  and  local  requirements. 
DEIS  PREPARATION:  It  is  estimated  that 
the  DEIS  will  be  available  to  the  public 
in  the  summer  of  1996. 
A.f.  Salem, 

Chief,  Planning  Division. 
IFR  Doc.  96-11385  Filed  5-7-96:  8:45  am) 
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Department  of  the  Navy 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
ttw  Disposal  of  Deconmnissioned, 
Defueled  Cruiser,  Ohio  Class,  and  Los 
Angeles  Class  Naval  Reactor  Plants 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  [42 
U.S.C.  4321  et  seq]  and  in  accordance 
with  the  Council  on  Envirormiental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  Parts  1500-1508).  the  Department 
of  the  Navy,  with  the  E)epartment  of 
Energy  as  a  cooperating  agency,  has 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  the 


Final  Environmental  Impact  Statement 
for  disposal  of  reactor  plants  from  U.S. 
Navy  nuclear-powered  cruisers,  OHIO 
Class  submarines  and  LOS  ANGELES 
Class  submarines.  The  Department  of 
Energy  has  participated  as  a  cooperating 
agency  and  has  adopted  the 
Environmental  Impact  Statement  to 
fulfill  its  environmental  review 
obligations  under  NEPA. 

Requests  for  copies  of  the  document 
and  requests  for  further  information 
should  be  directed  to  Mr.  John  Gordon 
(Code  1160).  Puget  Sound  Naval 
Shipyard,  1400  Farragut  Avenue, 
Bremerton.  Washington  98314-5001, 
telephone  (360)476-7111. 
SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement 
analyzes  the  alternative  ways  for 
disposing  of  decommissioned,  defueled, 
reactor  compartments  from  U.S.  Navy 
nuclear-powered  cruisers 
(BAINBRIDGE,  TRUXTUN,  LONG 
BEACH.  CALIFORNIA  Class  and 
VIRGINIA  Class)  and  submarines  (LOS 
ANGELES  Class  and  OHIO  Class).  A 
disposal  method  for  the  defueled  reactor 
compartments  is  needed  when  the  cost 
of  continued  operation  is  not  justified 
by  the  ship's  military  capability  or  when 
the  ships  are  no  longer  needed.  After  a 
determination  is  made  that  a  nuclear- 
powered  ship  is  no  longer  needed,  the 
ship  can  be:  (1)  placed  in  protective 
storage  for  an  extended  period  followed 
by  permanent  disposal  or  recycling;  or 
(2)  prepared  for  permanent  disposal  or 
recycling. 

The  alternatives  examined  in  detail  in 
the  Final  Environmental  Impact 
Statement  are  the  preferred  alternative — 
land  burial  of  the  entire  reactor 
compartment  at  the  Department  of 
Energy  Low-Level  Waste  Burial  Grounds 
at  Hanford.  Washington;  the  no  action 
alternative — protective  waterbome 
storage  for  an  indefinite  period;  disposal 
and  reuse  of  subdivided  portions  of  the 
reactor  compartments;  and  indefinite 
storage  above  ground  at  Hanford. 

Several  other  alternatives  are  also 
examined  in  limited  detail.  These 
alternatives  include  sea  disposal;  land 
disposal  of  entire  reactor  compartments 
at  other  sites  and  permanent  above 
ground  disposal  of  entire  reactor 
compartments  at  Hanford. 

Navy  reactor  plants  constructed  prior 
to  the  USS  LOS  ANGELES  (SSN 
688)(referred  to  as  pre-LOS  ANGELES 
Class  submarines)  share  many  common 
design  characteristics  with  reactor 
plants  from  cruisers,  OHIO  Class 
submarines  and  LOS  ANGELES  Class 
submarines.  Pre-LOS  ANGELES  Class 
submarines  are  currently  being  disposed 
of  at  the  Department  of  Energy  Hanford 


Site  in  Eastern  Washington  by  Puget 
Sound  Naval  Shipyard  in  Bremerton 
Washington,  consistent  with  the 
Secretary  of  the  Navy's  1984  Record  of 
Decision  on  disposal  of 
decommissioned,  defueled  Naval 
submarine  reactor  plants.  Because  of  the 
negligible  environmental  impact,  land 
burial  of  the  reactor  compartment  at  the 
Hanford  Site  is  the  preferred  alternative 
for  disposal  of  reactor  compartments 
from  cruisers,  OHIO  Class  submarines 
and  LOS  ANGELES  Class  submarines. 

No  new  legislation  would  be  required 
to  implement  any  of  these  alternatives. 
In  all  of  the  alternatives  considered  in 
the  Draft  Environmental  Impact 
Statement  there  would  be  no  spent 
nuclear  fuel  left  in  the  reactor 
compartments.  All  the  radioactive 
nuclear  fuel  would  be  removed  before 
disposal.  Management  of  the  spent 
nuclear  fuel  is  addressed  in  a  separate 
Department  of  Energy  Environmental 
Impact  Statement,  though  there  would 
be  some  other  radioactive  materials  left 
within  the  reactor  compartments. 
Therefore,  the  Draft  Environmental 
Impact  Statement  evaluates  disposal  of 
the  reactor  compartments  after  all  the 
spent  nuclear  fuel  has  been  removed. 
Types  of  U.S.  Navy  nuclear-powered 
ships  that  are  expected  to  be 
decommissioned  more  than  20  years  in 
the  future  (e.g..  aircraft  carriers  and 
SEA  WOLF  Class  submarines)  are  not 
included  in  this  Final  Environmental 
Impact  Statement. 

The  Navy  held  public  hearings  on  the 
Draft  Environmental  Impact  Statement 
in  Bremerton,  Richland,  and  Seattle, 
Washington;  and  Portland,  Oregon. 
Comments  from  20  individuals  and 
agencies  were  received  either  in  oral  or 
written  statements  at  the  hearings  or  in 
comment  letters.  These  comments  and 
the  Navy  responses  are  included  in  an 
appendix  to  the  Final  Environmental 
Impact  Statement. 

The  Final  Environmental  Impact 
Statement  has  been  distributed  to 
various  federal,  state,  and  local 
government  agencies,  tribes,  elected 
officials,  and  special  interest  groups. 
Requests  for  copies  of  the  Final 
Environmental  Impact  Statement  should 
be  directed  to  the  address  listed  above. 
In  addition,  copies  of  the  Final 
Environmental  Impact  Statement  are 
also  available  for  public  inspection  in 
the  following  libraries:  Kitsap  County 
Public  Library,  Main  Branch,  1301 
Sylvan  Way,  Bremerton.  Washington, 
phone  (360)377-7601;  Public  Reading 
Room  for  U.S.  Department  of  Energy, 
Richland  Operations  Office,  Washington 
State  University.  Tri-Cities,  100  Sprout 
Road,  Room  130  West.  Richland, 
Washington,  phone  (509)376-8583; 


Suzallo  Library,  University  of 
Washington,  siaattle,  Washington,  phone 
(206)543-9158;  Multnomah  County 
Library,  801  Southwest  10th  Avenue 
(Due  to  renovation  work,  temporarily 
relocated  to  1407  SW  4th  Avenue). 
Portland,  Oregon,  phone  (503)246-5234. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
)ohn  Gordon  as  noted  above. 

Dated  April  24. 1996. 
M.A.  Watan, 

LCDR.  lAGC.  USN.  Federal  Register  Liaison 

Officer. 

IFR  Doc.  96-11193  Filed  5-7-96:  8:45  ami 
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DEPARTMENT  OF  BiERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ES96-23-000] 

Boston  Edison  Company,  Notice  of 
Application 

May  2,  1996. 

Take  notice  that  on  April  26, 1996. 
Boston  Edison  Company  filed  an 
application,  under  §  204  of  the  Federal 
Power  Act,  seelung  authorization  to 
issue  short-term  debt,  from  time  to  time, 
in  an  aggregate  principal  amount  not  to 
exceed  $350  million,  outstanding  at  any 
one  time,  on  or  before  December  31, 
1998,  with  final  maturities  no  later  than 
December  31. 1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
first  Street.  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  28.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
[FR  Doc.  96-11427  Filed  5-7-96;  8:45  am] 
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[Docket  No.  CP87-M-004] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Amerafcnent 

May  2.  1996. 

Take  notice  that  on  April  29,  1996, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  300  Friberg  Paricway, 
Westborough,  Massachusetts  01581, 
filed  an  application  with  the 
Commission,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations,  requesting  an 
extension  of  its  limited-term  certificate 
to  operate  an  interstate  pipeline  facility 
leased  from  Portland  Pipe  Line 
Corporation  (Portland)  from  March  31, 
1997  to  April  30.  1998,  with  pregranted 
abandonment  as  of  the  latter  date, 
consistent  with  a  recently  negotiated 
agreement  between  Granite  State  and 
Portland  to  extend  the  lease  of  the 
pipeline  facility,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

According  to  Granite  State,  it  has 
leased  from  Portland  an  18-inch 
pipeline  extending  approximately  166 
miles  from  a  connection  with  its 
pipeline  near  Portland,  Maine,  to  the 
U.S.-Canadian  border  in  the  Township 
of  North  Troy,  Vermont,  opposite 
Highwater,  Quebec.  The  pipeline  was 
originally  built  and  operated  as  a  crude 
oil  pipeline;  Granite  State  converted  the 
pipeline  for  natural  gas  service  in  1987 
and  currently  operates  the  pipeline 
pursuant  to  an  amended  lease  with 
Portland  and  a  limited-term  certificate 
issued  by  the  Commission  expiring 
Mart:h  31,  1997  (69  FERC  1  61.186). 
Granite  State  further  says  that  it  has 
negotiated  an  agreement  with  Portland 
to  extend  the  lease  for  13  months,  from 
March^31. 1997  to  April  30. 1998. 
According  to  Granite  State,  no  new 
facilities  are  required  in  connection 
with  the  extension  of  the  limited-term 
certificate,  and  no  new  services  utilizing 
the  leased  pipeline  are  proposed. 

Granite  State  further  requests  that,  in 
extending  the  limited-term  certificate, 
the  Commission  confirm  the  ruling  it 
has  previously  made  that  the  leasing 
arrangement  will  not  subject  Portland  to 
jurisdiction  under  the  Natural  Gas  Act 
and  that  the  revenues  received  by 
Portland  under  the  lease  will  not  be 
considered  in  determining  its  rates  for 
oil  transportation  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  23, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  ( 18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
-Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  on  the  request  for  a  permanent 
certificate  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  the 
application  if  no  motion  to  intervene  is 
filed  within  the  time  requested  herein, 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Granite  State  to  appear 
or  be  represented  at  the  hearing. 
Linweod  A.  Watson,  |r.. 
Acting  Secretary. 
IFR  Doc.  9&-n425  Filed  5-7-96;  8:45  am] 
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[Doclwt  No.  CP96-3Sa-000] 

MidAmerican  Energy  Company  v. 
Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Complaint 

May  2.  1996. 

Take  notice  that  on  April  26, 1996, 
MidAmerican  Energy  Company 
(MidAmerican),  P.O.  Box  778,  Sioux 
City.  Iowa  51102,  filed  with  the 
Commission  in  Docket  CP96-358-000  a 
complaint  against  Natural  Gas  Pipeline 
Company  of  America  (Natural),  701  East 
Lombard  Street,  Lombard,  Illinois 
60148-5072.  MidAmerican  states  that 
its  complaint  is  based  on  Natural's 
violation  of  Section  4  of  the  Natural  Gas 
Act  (NGA)  and  the  Commission's  orders 
thereunder  in  refusing  to  return 
approximately  $5,000,000  worth  of  base 
(cushion)  gas  previously  supplied  by 
MidAmerican  to  support  Rate  Schedule 
LS-3  firm  storage  service  (LS-3).  all  as 


more  fiilly  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

MidAmerican  states  that  Natural 
terminated  such  LS-3  service  for  its 
own  use  in  order  to  replace  it  with  new 
open  access  storage  service,  Delivered 
Storage  Service  (DSS),  which 
MidAmerican  converted  to  and  under 
which  Natural  is  obligated  to  provide  all 
cushion  gas  volumes.  MidAmerican 
asserts  that  Natural  is  required  to  return 
MidAmerican's  LS-3  cushion  gas 
volumes,  and  that  its  failure  to  do  so 
violates  the  NGA,  Natural's  tariff  sheets 
governing  the  transition  from  LS-3  to 
DSS  service,  and  the  certificate  order 
authorizing  LS-3  to  DSS  service,  and 
the  certificate  order  authorizing  LS-3 
service.  MidAmerican  asserts  that 
Natural  is  claiming  that  it  is  entitled  to 
retain  a  "non-recoverable"  amount 
equal  to  approximately  75%  of  that 
cushion  gas  total,  and  MidAmerican 
maintains  that  it  is  entitled  to  the  return 
of  the  entire  amount  of  that  cushion  gas. 
MidAmerican  alleges  that  Natural  is 
thereby  misappropriating  the  cushion 
gas  supplied  by  MidAmerican  for 
Natural's  own  use  to  support  its  new 
DSS  service  using  the  same  storage  field 
which  supported  LS-3  service,  and  is 
creating  a  discriminatory  and  anti- 
competitive economic  barrier  to  its 
open-access  storage  service  because 
MidAmerican  in  effect  bears  an  entry 
fee  of  $5,000,000  which  other  DSS 
customers  do  not  bear. 

MidAmerican  requests  that  the 
Commission  issue  an  order  directing 
that  Natural  immediately  return  all 
cushion  gas  previously  provided  by 
MidAmerican  to  Natural  pursuant  to 
Natural's  LS-3  storage  service,  and  that 
if  the  Commission  does  not  issue  such 
an  order,  that  the  Commission  issue  an 
order  requiring  Natural  to  show  cause 
why  it  is  not  in  violation  of  the  Natural 
Gas  Act,  Commission  orders,  and  the 
express  terms  of  its  tariff  for  its  failure 
to  return  such  cushion  gas  to 
MidAmerican. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to 
MidAmerican's  complaint  should  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E.. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions,  together  with  the 
answer  of  Resp6ndents  to  the  complaint 
and  motions,  should  be  filed  on  or 
before  May  23, 1996.  Any  person 
desiring  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 


are  on  file  with  the  Commission  and 
available  for  public  inspection. 
Linwood  A.  Waison,  |r., 

Acting  Secretary. 

IFR  Doc.  96-11424  Filed  5-7-96;  8:45  am) 
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[DocliM  No.  ESM-25-0001 

Semass  Partnership;  Notice  of 
Application 

May  2. 1996. 

Take  notice  that  on  April  30, 1996, 
Semass  Partnership  (Semass)  filed  an 
application,  under  §  204  of  the  Federal 
Power  Act,  seeking  authorization  to 
reallocate  partnership  interests  among 
the  existing  partners  of  Semass  in 
connection  with  the  proposed  sale  by 
certain  partners  of  Semass  of  eighty 
percent  (80%)  of  the  partnership 
interests  in  Semass. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  28, 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr.,  '~ 

Acting  Secretary. 

(FR  Doc.  96-11426  Filed  5-7-96;  8:45  am) 
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Power  AuttMrity  of  the  State  of  New 
York;  Notice  of  Idemorandum  of 
Understanding,  Fomtation  of 
Cooperative  ConsuHatlon  Process 
Team,  and  Initiation  of  Scoping 
Process  Associated  With  Relicensing 
the  St  Lawrence-FDR  Power  Project 


May  2. 1996. 

Memorandum  of  Understanding  (MOU) 

On  February  15, 1996.  the  New  York 
Power  Authority  (NYPA).  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC).  and  the 
Federal  Energy  Regulatory  Commission 
(FERC),  entered  into  an  MOU.  Under  the 
MOU,  the  NYSDEC  and  the  ^RC  will 
cooperate  and  use  the  services  of  a 


Third  Party  Contractor  to  prepare  a 
single  Environmental  Impact  Statement 
(HIS)  to  more  efficiently  meet  the 
requirements  for  water  quality 
certification  and  relicensing  of  the  912- 
megawatt  St.  Lawrence-FDR  Power 
Project.  The  hydroelectric  proiect  was 
originally  licensed  in  1953  and  the 
license  will  expire  in  2003.  NYPA  has 
elected  to  use  a  Third  Party  Contractor 
under  the  provisions  of  the  Energy 
Pohcy  Act  of  1992. 

The  project,  which  includes  the  Long 
Sault  Dam  and  the  portions  of  the 
Iroquois  Dam  and  the  Robert  Moses- 
Robert  H.  Saunders  Power  Dam  within 
the  U.S.,  located  on  the  St.  Lawrrence 
River  near  Massena,  New  York.  While 
the  project  is  licensed  by  the  FERC,  its 
operation  as  well  as  Ontario's  Hydro's 
portion  of  the  international  project,  is 
governed  by  the  International  Joint 
Commission  (IJC)  and  the  International 
St.  Lawrence  River  Board  of  Control 
(ISLRBC).  who  direct  NYPA  and  Ontario 
Hydro  to  release  flows  to  maintain  water 
levels  in  Lake  Ontario  and  downstream 
flows  in  accordance  with  criteria  set 
forth.  The  IJC  was  established  by  the 
1909  Boundary  Water  Treaty  between 
the  U.S.  and  Canada. 

Cooperative  ConsulUtion  ProoesB  (CX7) 
Team 

NYPA  has  contacted  and  invited 
members  of  numerous  federal,  state,  and 
local  governmental  organizations,  non- 
governmental organizations,  the  St. 
Regis  Mohawk  Tribe,  and  the  general 
public  the  U.S.  The  FERC  has  also 
invited  federal  and  provincial  agencies 
in  Canada,  as  well  as  the  IJC  and 
ISLRBC  to  participate  and  discuss  the 
cooperative  process  for  relicensing  the 
project.  As  a  result  of  a  series  of  three 
meetings  conducted  in  February,  March 
and  April  1996,  the  participants  (see  list 
below)  along  with  NYSDEC  and  FERC 
have  agreed  to  form  a  Cooperative 
Consultation  Process  (CCP)  Team.  The 
CCP  Team  will  assist  in  identifying 
areas  of  interests,  issues,  required 
studies  and  also  prepare  for  NYSDEC 
and  FERC  a  Scoping  Document  (See 
Scoping  Process). 

The  CCP  Team  is  still  in  the  process 
of  identifying  potential  members  and 
active  i>articipants.  As  of  April  16, 1996, 
the  following  39  organizations  attended 
meetings  of  the  CCP  Team  and  have 
indicated  an  interest  in  participating  in 
the  Team  and  relicensing  process.  Those 
persons  interested  in  joining  the  CCP 
Team  or  learning  more  about  the  CCP 
Team  and  process,  as  well  as  the 
relicensing  process  should  call  any  one 
of  the  following  three  individuals: 


Mr.  Thomas  R.  Tatham,  New  York 
Power  Authority,  212-468-6747,  212- 
468-6272  (fax) 
Mr.  Keith  Silliman,  New  Yorit  Dept.  of 
Environmental  Conservation,  518- 
457-0986, 518-457-3978  (tax) 
Mr.  Thomas  Russo,  Federal  Energy 
Regulatory  Commission.  202-219- 
2792,  202-219-0125  (fax) 
The  following  ori^nizatitms  have  sent 
representatives  to  the  CCP  Team 
meetings:  the  St.  Regis  Mohawk  Tribe, 
Environment  Canada,  St.  Lawrence 
Seaway  Development  Corp.,  Ontario 
Hydro,  Alcoa.  NY  State  Assembly,  St 
Lawrence  Development  Cmnmission, 
Massena  Electric,  St.  I^awrence  County, 
Town  of  Louisville.  Developmwit 
Authority  of  N.  County.  Empire  State 
Dept.  of  Economic  Development.  GM 
Power  Train.  I.B.E.W.  Local  2032. 
Vincent  lOrsch.  LCE  Environ.  Mgmt. 
Council,  League  of  Women  Voters, 
Massena  Industrial  Dev.  Corp.,  Village 
of  Massena,  Village  Potsdam,  Mass. 
Municipal  Wholesale  Electric  Co., 
Municipal  Electricity  Assoc,  of  NY,  New 
York  Power  Authority,  New  York  Rivers 
United,  Audubon  Society  of  NY  State. 
NYS  Dept.  of  Parks  Rec.  A  Historic 
Preservation.  NYS  Dept.  of 
Environmental  Conservation.  NYS  Dept. 
of  State  (Coastal  Resources),  St. 
Lawrence  Aquarium  &  Ecological 
Center.  Public  Power  Assoc,  of  NJ. 
Reynolds  Metals,  Robert  Moses  State 
Pali.  St.  Lawrence  County  Chamber  of 
Commerce.  St.  Lawrence  Gas,  United 
Auto  Workers/GM  Power  Train,  US  Fish 
and  WildHfe  Service,  Waddington  Town 
Planning  Board.  IBEW  450  ABGWIU. 
and  WYBG  Radio. 

Scoping  Process 

The  Scoping  Process  will  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  objective 
of  the  Scoping  Process  is  to  assist  the 
FERC  and  NYSDEC  in  idenUfying 
resource  issues  and  reasonable 
alternatives  that  should  be  addressed  in 
the  EIS  analysis  and  the  level  to  which 
they  should  be  addressed.  The  Scoping 
Process  will  also  identify  the  geographic 
and  temporal  range  of  the  EIS  analysis, 
those  resources  requiring  a  cumulative 
impact  analysis  and  the  level  of  analysis 
as  well.  The  CCP  Team  will  prepare  a 
Draft  Scoping  Document  I  (SDI)  for 
FERC's  and  NYSDEC's  use. 

The  Scoping  Process  will  entail  a 
series  of  public  workshops/meetings 
within  the  CCP  Team  over  the  next 
seven  months.  During  this  time  period, 
the  CCP  Team  will  use  NYPAs  Initial 
Consultation  Document  distributed  on 
April  16.  1996  to  initiate  scoping  the 
issues.  Members  of  the  Team  and  the 
general  public  will  be  given  the 
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opportunity  to  identify  their;  (1)  through  resource  subcommittees  of  the  The  following  is  a  list  of  the  presently 

expectations  on  relicensing,  (2)  CCP  Team  beginning  in  September  scheduled  major  meetings/ workshops  of 

environmental  and  development  issues,  1996.  At  this  time,  there  are  four  the  Scoping  Process  along  with  tentative 

(3)  reasonable  alternatives  to  NYPA's  resource  subcommittees:  Ecological  dates  of  the  CCP  Team's  activities.  All 

relicensing  proposal,  and  (4)  a  list  of  Resources.  Land  &  Recreation.  Socio-  meetings  are  in  Massena,  NY,  unless 

necessary  studies.  Most  of  the  work  Economics,  and  Engineering  &  noted.  Major  meetings  are  in  bold  face, 

regarding  neces.sary  studies  will  be  done  Operations. 

1.  Clip  Team  members  develop  and  send  to  NYPA  initial  Expectations  for  the  Project  Relicensing  as  well  as  known  May  16,  1996. 
and  potential  resource  management  goals  including  relative  significance  of  resources,  if  possible. 

2.  CC;P  Team  members  develop  individual  lists  describing  potential  resource  issues  and  send  to  NYPA  May  16.  1996. 

3.  Initial  Consultation  Package  workshop,  site  inspection,  and  break  out  session  for  the  general  public May  21-22, 1996. 

4.  NYPA  compiles  a  combined  preliminary  list  of  resource  issues  from  all  team  members  and  distributes  to  CCP 
Team. 

5.  CCP  Team  meets  to  discuss  Initial  Expectations  for  the  Proiect  Relicensing  and  the  preliminary  combined  list     |une  5-6,  1996. 
describing  resource  issues.  The  CCP  Team  iointly  edits  the  list  to  eliminate  duplication,  misunderstandings,  etc. 

Initiate  discussion  on  level  of  information  needs,  if  possible. 

6.  NYPA  distributes  revisetl  combined  list  of  issues  to  the  CCP  Team.  For  each  resource  issue,  NYPA  prepares  draft 
of  information  needed  to  determine  the  magnitude  of  the  issue  and  the  potential  effects  of  the  project  on  the  re- 
source. NYPA  distributes  this  draft  to  the  CCP  Team. 

7.  CCP  Team  Meeting  to  edUt  information  needed  and  potential  effects  of  profect  operation.  The  CCP  Team  will  ini-     July  15-16,  1996. 
liate  discussions  regarding  general  level  of  effort  for  resource  analysis.  The  combined  list  destaibing  resource  is- 
sues mil  be  edited  as  appropriate. 

8.  NYPA  will  distribute  the  initial  complete  draft  of  Issue  IdentiHcation  Section  of  SDI  to  the  CCP  Team  based  on     July  31.  1996. 
input  received  from  July  15-16.  1996  meeting.  This  distribution  will  include  minority  reports  and  a  concise  state- 
ment of  issues  in  dispute  as  appropriate. 

9.  The  CCP  Team  will  rfieet  to  finalize  the  Draft  Issue  Identification  Section  of  SDI  (including  minority  reports  and 
statements  of  disputes),  and  to  make  initial  assignment  of  issues  to  subcommittees.  CCP  Team  members  volunteer 
for  subcommittees. 

10.  The  CCP  Team  will  submit  statements  of  disputes  to  FERC/NYS  DEC,  if  necessary  August  21.  1996. 

11  The  CCP  Team  presents  FERC/DEC  with  the  Draft  SD  I  August  30. 1996. 

12.  Subcommittees  have  initial  meetings  Sept.  10-11,  1996. 

i;j.  FERC/DEC  issue  SDI  and  resolution  of  disputes,  as  appropriate Sept.  30.  1996. 


UMI 


Lin%vood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  96-11423  Filed  5-7-96;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6501-8J 

AgeiKy  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  for  the  National 
Pollutant  Discharge  Elimination 
System  (NPOESyCompliance 
Assessment  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Correction. 

SUMMARY:  This  notice  contains 
corrections  to  the  title  of  the 
Information  Collection  Request  (ICR) 
and  to  Hgures  contained  in  the  burden 
statement  of  the  the  ICR  published  on 
April  9.  1996.  The  title  of  the  ICR 
should  be  corrected  to  read 
"Information  Collection  Request  for  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES/ 
Compliance  Assessment/Certification 
Information."  This  is  due  to  the 
integration  of  the  1993  ICR  entitled 
"Information  Collection  Request  For  the 


National  Pollutant  Discharge 
Elimination  System  (NPDES)/ 
Compliance  Assessment  Information" 
(OMB  Control  No.  2040-0110)  and  the 
1993  ICR  entitled  "Information 
Collection  Request  for  Exemption  from 
Monitoring  and  NotiHcation  of  Process 
Changes  in  Effluent  Guidelines  (OMB 
Control  No.  2040-0033).  The  OMB 
Control  No.  for  the  integrated  renewal  is 
OMB  Control  No.  2040-0110. 

The  first  paragraph  in  the  Burden 
Statement  on  page  15802  should  be 
corrected  to  read:  "The  information 
collection  for  compliance  assessment 
and  certification  activities  will  involve 
an  estimated  23,673  respondents  and 
205,896  record  keepers.  The  annual 
costs  to  respondents  and  record  keepers 
is  estimated  to  be  $22,607,191.  The  total 
annual  cost  to  respondents, 
recordkeepers,  and  government 
(excluding  Federal  government)  is 
estimated  to  be  $23,363,792.  There  will 
be  approximately  27,398  annual 
responses  submitted  by  the  23,673 
respondents  resulting  in  1.16  responses 
per  respondent.  The  time  required  for  a 
response  ranges  from  15  minutes  to  41 
hours,  with  an  average  response  time  of 
2.40  hours  per  response.  The  average 
annual  record  keieping  burden  per 
recordkeeper  is  estimated  to  be  3.17 
hours.  The  compliance  assessment  and 
certification  activities  will  entail  an 
annual  burden  of  652,873  hours  for 


record  keeping  and  65,712  hours  for 
reporting  for  a  total  of  718,585  burden 
hours.  These  activities  will  also  entail 
26,280  burden  hours  for  State 
governments  as  users  of  data."  For  the 
convenience  of  the  reader,  it  should  be 
noted  that  the  date  for  submission  of 
comments  remains  the  same. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Dorrington  at  202-260-6961. 

Oated;  April  29, 1996. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
|FR  Doc.  96-11480  Filed  5-7-96;  8:45  ami 
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Endocrine  Disruption  by  Chemicals: 
Next  Steps  in  Chemical  Screening  and 
Testing;  Open  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Recent  research  indicates  that 
environmental  endocrine  disruptors 
need  more  attention  by  chemical  and 
pesticide  regulators.  The  EPA  will  hold 
a  meeting  on  May  15  and  May  16, 1996 
in  the  Washington,  DC  metropolitan 
area  to  discuss  how  EPA  can  work 
cooperatively  with  industry,  the 
environmental  community,  academia 
and  others  to  develop  a  screening  and 


testing  strategy  to  identify  chemicals 
that  may  pose  significant  risks  through 
endocrine  disruption.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  tentative 
agenda  topics.  EPA  has  invited  20 
representatives  of  industry,  the 
environmental  community,  academia. 
and  government  to  this  meeting.  The 
meeting  is  open  to  the  public,  but  space 
for  observers  is  limited.  The  meeting  is 
structured  to  allow  the  invited 
participants  to  discuss  items  on  a 
predetermined  agenda.  However,  at  the 
end  of  the  first  day,  there  will  be  thirty 
minutes  of  open  discussion. 
DATES:  The  meeting  will  be  held  from  2 
p.m.  to  6  p.m.  on  May  15, 1996,  and 
8:30  a.m.  to  12:00  p.m.  on  May  16, 1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202.  A  meeting  room  will  be 
announced  in  the  hotel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Observers  can  register  by  calling  Donald 
Walker,  TASCON  Corporation,  at  (301) 
907-3844,  ext.  251.  To  obtain  general 
information  about  the  meeting,  contact 
Sheryl  K.  Reilly,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  by  phone  (703)  308-4774. 
Persons  who  cannot  attend  the  meeting, 
but  wish  to  comment,  should  send 
comments  to  Sheryl  K.  Reilly,  Office  of 
Pesticide  Programs  {7501C), 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  Location:  Rm.  1119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA;  e-mail: 
reilly.sheryl@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  As  an 
indication  of  the  public's  concern  about 
endocrine  disruptors,  the  Senate 
recently  passed  a  bill  by  a  vote  of  99  to 
1  that  would  amend  the  Safe  Drinking 
Water  Act  to  require  EPA  to  initiate  a 
screening  and  testing  program  for 
environmental  estrogens  within  two 
years  of  its  effective  date,  with 
discretionary  authority  to  expand  this 
effort  to  other  kinds  of  endocTine 
disruptors.  Although  EPA  has  recently 
proposed  new  test  guidelines  for 
reproductive  and  developmental 
toxicity,  subjecting  all  600  pesticides 
and  80,000  existing  chemicals  would  be 
an  enormous  challenge.  How  to  develop 
a  screening  and  testing  program  for 
environmental  estrogens  and  other 
hormone-like  substances  is  the  focus  of 


this  meeting.  EPA  expects  that 
approximately  twenty  invited 
representatives  from  various 
organizations  will  participate  in  the 
two-day  program.  Ongoing  activities  to 
address  endocrine  disruption  at  the  EPA 
will  be  reviewed,  and  key  issues, 
identified  by  the  invited  participants, 
will  be  discussed.  EPA's  obje<:tive  in 
convening  this  meeting  is  to  obtain  the 
input  of  key  stakeholders  on  the 
prospect  of  forming  a  multi-stakeholder 
scientific/technical  taskforce  to  develop 
a  chemical  screening  and  testing 
strategy. 

The  tentative  agenda  of  the  meeting 
includes  the  following: 

1.  Overview  of  EPA's  Office  of 
Research  and  Development  (ORD) 
activities  related  to  endocrine  disruptors 
and  discussion  of  the  draft  ORD 
research  strategy. 

2.  Identification  and  discussion  of 

key  issues. 

a.  How  should  we  b»egin  the 
development  of  a  screening  and  testing 

strategy? 

b.  What  would  be  the  objectives  of 

the  screening  and  testing  strategy? 

c.  Should  we  focus  initially  on  the 
reproductive  hormone  system? 

d.  What  role  should  structure- 
activity/SAR-like  screens  play? 

3.  Discussion  of  the  taskforce 
concept. 

List  of  Subjects 

Environmental  protection. 
Dated:  May  3,  1996. 

Lynn  R.  Goldman, 

Assistant  Administrator,  Office  of  Prevention. 
Pesticides,  and  Toxic  Substances. 

(FR  Doc.  96-11616  Filed  5-7-96:  8:45  ami 
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[OPP-30406;  FRL-6357-11 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 


DATES:  Written  comments  must  be 
submitted  by  June  7.  1996. 

ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  |OPP-30406l  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Divisions  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency.  Rm.  1132,  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  |OPP- 
304061.  No  "Confidential  Business 
Information  "  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  found  iielow  in  this  document. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Attn:  (Product  Manager  (PM)  named  in 
each  registration).  Office  of  Pesticide 
Programs.  401  M  St.  SW.,  Washington, 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 


Product  Manager 


PM  23  Joanne  I.  Miller. 


Oflice  location/teleptione  number 


Rm.  237.  CM  #2  (703-30&-6224);  e- 

mail:  "I'l" 

ler.joanne@epamail.epa.gov. 


Address 


Environmental  Protection  Agency 
1921  Jetlerson  Davis  Hwy 
Aritngton,  VA  22202 
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Product  Manager 

Office  location/tetephooe  number 

Address 

PM  25  Robert  Taylof, 

Rm.  241,  CM  #2  (703-305-6800);  e- 
mait;                                          tay- 
lor.robert@epamail.apa.gov. 

-Do- 

SUPPLEMEtn-ARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  ConUlBuig  Active  Ingredients 
Not  Included  In  Any  t*reviousl]r 
Registered  Products 

1.  File  Symbol:  lOO-IRL.  Applicant: 
Ciba-Geigy  Crop  Protection  Ciba-Geigy 
Corporation  P.O.  Box  18300, 
Greensboro,  NC  27419.  Product  name: 
CGA-77102  Technical.  Herbicide. 
Active  ingredient:  Acetamide,  2-chloro- 
A/-(2-ethyl-6-raethylphenyl)-N-(2- 
methoxy-l-methylethyl)-,  (S)-  at  96 
percent.  Proposed  classification/Use: 
None.  For  formulation  into  herbicides 
for  weed  control  in  certain  crops.  (PM 
23) 

2.  File  Symbol:  100-INL.  Applicant: 
Ciba-Geigy  Crop  Protection.  Product 
name:  CGA-248757  Technical. 
Herbicide.  Active  ingredient:  Acetic 
acid,  l|2-chloro-4-fluoro-5-((tetrahydro- 
3-oxo-lH.3H-(l,3,4lthiadiazolo[3.4- 
alpha|pyridazin-l- 
ylidene)amino]phenyl|thio|-methyl 
ester  at  98  pert:ent.  Proposed 
classiHcation/Use:  None.  For 
formulation  use  only  into  registered 
end-use  herbicides.  (PM  23) 

3.  File  Symbol:  241-GlN.  Applicant: 
American  Cyanamid  Company,  P.O.  Box 
400,  Princeton,  NJ  08543.  Product  name: 
AC  299.263  DC.  Herbicide.  Active 
ingredient:  (±)-2-|4,5-dihydro-4-methyl- 
4-(l-methylethyl)-5-oxo-lH-imidazol-2- 
yll-5-(methoxymethyl)-3- 
pyridinecarboxylic  acid  at  70  percent. 
Proposed  classification/U.se:  None.  For 
use  only  in  soybeans.  (PM  25) 

4.  File  Symbol:  241-GTI.  Applicant: 
American  Cyanamid  Co.  Product  name: 
AC  299,263  Technical.  Herbicide. 
Active  ingredient:  (±)-2-|4,5-dihydro-4- 
methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yl|-5-(methoxymethyl)-3- 
pyridinecarboxylic  acid  at  97.4  percent. 
Proposed  classification/Use:  None.  For 
formulating  purposes  only.  (PM  25) 

5.  File  Symbol:  241-GTO.  Applicant: 
American  Cyanamid  Co.  Product  name: 
AC  299,263.  Herbicide.  Active 
ingredient:  Ammonium  salt  of  (±)-2-(4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl|-5- 


(methoxymethyl)-3-pyridinecarboxylic 
acid  at  12.1  percent.  Proposed 
classiRcation/Use:  None.  For  use  only  in 
soybeans.  (PM  25) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  armoimced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
<)xtent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
30406)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

I'he  official  recbrd  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  offlcial  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  Tiled  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 


legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  Hie,  telephone  this  oFhce  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Aiidiority:  7  U.S.C.  136. 

ListofSid^ects 

Environmental  im>tection.  Pesticides 
and  pests.  Product  registration. 
Dated:  April  IS,  1996. 

Sfphsn  L.  [sliiw, 

Director,  Registration  Division,  Office  of 
Pesticide  Ptogmms. 

(FR  Doc.  96-1 1333  Filed  5-7-96;  8:45  amj 
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(OPP-18ieiO:  FRL53M-q 

Cartwfuran;  Raonipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
PutHic  Comment 

AQBCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  speciRc 
exemption  requests  ht)m  the  California 
Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation,  and 
from  the  Mississippi  Department  of 
Agriculture  (hereafter  referred  to  as  the 
"Applicants")  to  use  the  pesticide 
flowable  Carbofuran  (Furadan  4F 
Insecticide/Nematicide)  (EPA  Reg.  No. 
279-2876)  to  treat  up  to  300,000  acres 
of  cotton  in  California,  and  up  to  1 
million  acres  of  cotton  in  Mississippi,  to 
control  cotton  aphids.  The  Applicants 
propose  the  use  of  a  chemical  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  the  risk  assessed  by 
EPA  under  the  Special  Review  of 
granular  carbofuran.  Therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  23, 1996. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181010,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
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Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-WlOlOj.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  COHTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,,Crystal  Station  #1. 
2800  Jefferson  Davis  Highway. 
ArUngton,  VA,  (703)  308-8327;  e-mail: 
deegan.dave@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  carbofuran  on 
cotton  to  control  aphids. 

Information  in  accordance  with  40 
CFR  part  166  was  submitted  as  part  of 


this  request.  As  part  of  these  requests, 
the  Applicants  assert  that  the  states  of 
California  and  Mississippi  are  likely  to 
experience  non-routine  infestations  of 
aphids  during  the  1996  cottra  growing 
season.  The  applicants  further  claim 
that,  without  specific  exejnptions  of 
FIFRA  for  the  use  of  flowable 
carbofuran  on  cotton  to  control  cotton 
aphids,  cotton  growls  in  much  of  these 
states  will  suffer  significant  economic 
losses.  The  applicants  also  detail  use 
programs  designed  to  minimize  risks  to 
pesticide  handlers  and  applicators,  non- 
target  organisms  (both  Federally-Usted 
endangered  species,  and  non-listed 
species),  and  to  reduce  the  possibility  of 
drift  and  runoff. 

The  applicants  propose  to  make  no 
more  than  two  applications  at  the  rate 
of  0.25  lb.  active  ingredient  [(a.i.)l  (8 
fluid  oz.)  in  a  minimum  of  2  gallons  of 
finished  spray  per  acre  by  air,  or  10 
gallons  of  finished  spray  per  acre  by 
ground  application.  The  total  maximum 
proposed  use  during  the  1996  growing 
season  (California  proposes  a  use  season 
of  July  20, 1996  until  October  15. 1996; 
Mississippi  proposes  a  use  season  from 
the  date  of  EPA  issuance  until 
September  15, 1996)  would  be  0.5  lb. 
a.i.  (16  fluid  oz.)  per  acre.  The 
applicants  propose  that  the  maximum 
acreage  which  could  be  treated  under 
the  requested  exemptions  would  be 
300,000  acres  (California)  and  1  million 
acres  (Mississippi).  If  all  acres  were 
treated  at  the  maximum  proposed  rates, 
then  150,000  lbs.  a.i.  would  be  used  in 
California,  and  500.000  Ibs^a.i.  would 
be  used  in  Mississippi. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  chemical 
(i.e.,  an  active  ingredient)  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  the  proposed  use  could 
pose  a  risk  similar  the  risk  assessed  by 
EPA  under  the  previous  Special  Review. 
Such  notice  provides  for  opportunity  for 
public  comment  on  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  lOPP- 
181010)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch.  Field  Operations  Division 


(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimient.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
CaUfomia  EPA.  Department  of  Pesticide 
I^ulation.  and  the  Mississippi 
Department  of  Agriculture. 

ListofSobfects 

Environmental  protection.  Pesticides 
and  pests.  Emergency  exemptions. 
Dated:  April  26,  1996. 

Peter  Caulkins, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  9611332  Filed  5-7-96;  8:45  ami 
aiuMC  ococ  teao-cfr-f 


[PP  5G446«n-6«7;  FRL  5366-6] 

Glufosinate-Ammonium; 
Estatilishment  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
combined  herbicide  glufosinate- 
ammonium  and  its  metabolites  in  or  on 
certain  raw  agricultural  commodities. 
These  temporary  tolerances  were 
requested  by  AgrEvo  USA  Company 
DATES:  These  temporary  tolerances 
expire  March  15.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller.  Product  Manager 
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(PM)  23,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM#2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
7830;  e-mail: 
miller.joanne@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  AgrEvo 
USA  Co..  Little  Falls  Center  One.  2711 
Centerville  Rd.,  Wilmington,  DE  19808. 
has  requested  in  pesticide  petition  (PP) 
5G4466.  the  establishment  of  temporary 
tolerances  for  residues  of  the  combined 
herbicide  glufosinate-ammonium 
(butanoic  acid.  2-amino-4- 
(hydroxymethylphosphinyl-), 
monoammonium  salt;  and  its 
metabolites  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid 
expressed  as  glufosinate  free  acid 
equivalents  in  or  on  the  raw  agricultural 
commodities  field  com  grain  at  0.2  part 
per  million  (ppm);  field  com  forage  at 
4.0  ppm;  field  com  fodder  and  soybeans 
at  2.0  ppm;  soybean  forage  at  4.0  ppm; 
soybean  hay  at  2.0  ppm;  soybean 
aspirated  grain  fractions  at  25.0  ppm; 
soybean  hulls  at  5.0  ppm;  eggs  at  0.05 
ppm;  poultry  meat  and  fat  at  0.05  ppm; 
and  poultry  meat  byproducts  at  0.10 
ppm.  These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  45639-EUP-56, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
herbicide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  AgrEvo  USA  Co.,  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officeror  employee  of  the  EPA  or  the  " 
Food  and  Drug  Administration. 

These  tolerances  expire  March  15. 
1997.  Residues  not  in  excess  of  these 
amounts^remaining  in  or  on  the  raw 


agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  herbicide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  herbicide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

List  of  Subfects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  29. 1996. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Proffxims. 

[FR  Doc.  96-11340  Filed  5-7-96;  8:45  am) 
BiujNQ  CODE  leaa  so  f 


[FRL-6502-7] 

Proposed  De  Minimis  Settlement 
Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  In  the  MaHer  of  Albion-Sheridan 
Landfill  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

summary:  Notice  of  De  Minimis 
Settlement:  in  accordance  with  Section 
122(I)(1)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA").  notice  is  hereby  given  of  a 
de  minimis  settlement  concerning  past 
and  estimated  future  response  actions  at 
the  Albion-Sheridan  Landfill  Site  in 
Albion,  Michigan.  The  Attorney  General 


has  provided  the  required  prior  written 
approval  for  this  Settlement,  as  set  forth 
under  Section  122(g)(4)  of  CERCLA. 
DATES:  Comments  must  be  provided  on 
or  before  June  7,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  Mail 
Code  MFA-IOJ.  U.S.  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Chicago,  Illinois.  60604.  and 
should  refer  to:  In  the  Matter  of  Albion- 
Sheridan  Landfill  Site.  Docket  No.  V- 
W-96-340. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
N.  Lindland.  Mail  Code  CS-29A.  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

SUPPLEMENTARY  INFORMATK3N:  The 
following  parties  executed  binding 
certifications  of  their  consent  to 
participate  in  the  settlement:  Albion 
College.  Bilicke  Oldsmobile  Sales,  Inc., 
and  Frahm  Chevrolet.  Buick.  Pontiac 
Co. 

These  parties  will  pay  approximately 
$30,000  in  settlement  payments  for 
response  costs  related  to  the  Albion- 
Sheridan  Landfill  Site,  if  the  United 
States  Environmental  Protection  Agency 
determines  that  it  will  not  withdraw  or 
withhold  its  consent  to  the  proposed 
settlement  af^er  consideration  of 
comments  submitted  pursuant  to  this 
notice. 

U.S.  EPA  may  enter  into  this 
settlement  under  the  authority  of 
Section  122(g)  of  CERCLA.  Section 
122(g)  authorizes  de  minimis 
settlements  with  potentially  responsible 
parties  ("PRPs")  that  contributed 
hazardous  substances  to  a  site  where 
those  contributions  were  small  and 
where  the  toxicity  of  the  substances 
contributed  is  not  significantly  different 
from  the  other  substances  brought  to  the 
site.  Pursuant  to  this  authority,  the 
agreement  proposes  to  settle  with 
parties  who  are  responsible  for  less  than 
.1%  of  the  total  volume  of  hazardous 
substances  sent  to  the  site.  Settling  de 
minimis  PRPs  will  be  required  to  pay 
their  fair  share  of  the  past  and  estimated 
future  response  costs  at  the  Site.  The 
settlement  payment  amount  includes  a 
premium  of  100%  against  estimated 
future  response  costs  to  account  for 
potential  cost  overruns,  the  potential  for 
failure  of  the  remedies  selected  to  clean 
up  the  site,  and  other  risks. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  information  relating  to  the 
settlement,  including  a  list  of  parties  to 
the  settlement,  are  available  for  review 
and  may  be  obtained  in  person  or  by 
mail  from  Kurt  N.  Lindland,  Mail  Code 
CS-29A,  U.S.  Environmental  Protection 


Agency,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settlement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

Authority:  The  Comprehensive 
Environmental  Response,  C^ompensation,  and 
Liability  Act  of  1980,  as  amended.  42  U.S.C. 
.Sections  9601  et  seq. 
William  E.  Muno, 
Director.  Superfund  Division. 
IFR  Doc.  96-11487  Filed  5-7-96;  8:45  ami 
BILUNG  CODE  6S60-60-M 


above  address  within  thirty  (30)  days 
from  the  date  of  publication. 

Dated:  April  12,  1996. 
James  S.  Kutzman, 

Acting  Director.  Waste  Mnnagement  Division. 
|FR  Doc.  96-11483  Filed  5-7-96;  8:45  ami 
BILUNG  CODE  6660-6»-M 


[FRL-5501-9] 

National  Pin  Service  Site:  Notice  of 
Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 


summary:  Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compen.sation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
National  Pin  Service  Site,  Saratoga, 
Wilson  County,  North  Carolina,  with  the 
Defense  Reutilization  and  Market 
Service  (DRMS),  Defense  Logistic 
Agency  (DLA),  U.S.  Department  of 
Defense  (DoD).  EPA  will  consider  public 
comments  on  the  proposed  settlements 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed 
settlements  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  settlements  are  available 
from:  Ms.  Paula  V.  Batchelor,  U.S, 
Environmental  Protection  Agency, 
Region  4,  Waste  Management  Division. 
Waste  Programs  Branch,  Cost  Recovery 
Section.  345  Courtland  Street,  NE.. 
Atlanta.  Georgia  30365,  404-347-5059, 
vmx.  6169.  Written  comments  must  be 
submitted  to  Mr.  Ray  Strickland  at  the 


[FRL-6500-1] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  11  Administrative 
Penalty  to  Superior  Spring  Company 
and  Opportunity  To  Comment 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed 

administrative  penalty  assessment  and 

opportunity  to  comment. 

SUMIMARY:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

ifnder  33  U.S.C.  Section  1319(g).  EPA 
is  authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  these  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  Section  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits. 
40  CFR  Part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  II  proceeding, 
and  the  Procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 


In  the  Matter  of  .Superior  Spring  Cxjmpany. 
formerly  located  at  2447  Memed  Avenue. 
.South  El  Monte,  California  91733,  but  now 
located  at  1260  South  Talt  Aveoue.  Anaheim, 
{^ilifornia  92806;  EPA  Docket  No.  CWA-IX- 
FY96-02;  filed  on  April  22,  1996,  with  Mr 
Steven  Armsey,  Regional  Hearing  Clerk.  U.S. 
EPA,  Region  9,  75  Hawthorne  Stref  t.  San 
Francisco,  California  94105.  (415)  744-1389; 
proposed  penalty  of  $60,000  for  failure  to 
submit  self-monitoring  reports  during  the 
final  three  and  half  years  of  operation  in 
South  El  Monte  and  for  past  violations  of 
local  sewer  dischaige  limits. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  of  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment.  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  (30)  days  after  the  date  of 
publication  of  this  notice. 

Dated:  April  22,  1996. 
Karen  Schwinn, 

Acting  Director.  Water  Management  Division 
|FR  Doc.  96-11488  Filed  5-7-96:  8:45  am) 
BILUNG  CODE  Mafr-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Renewal  Application  Designated  for 
Hearing 

1.  The  Assistant  Chief.  Audio  Services 
Division,  has  before  him  the  following 
application  for  renewal  of  broadra.st 
license: 


Licensee 


City/state 


File  No 


MM  docket  Ho. 


Southwestern  Broadcasting  Corporation  BrowntieW,  Texas 


BRH-900315UC       96-104 


(Seeking  renewal  of  the  license  for 
KLZK(FM)). 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
proceeding  upon  ihe  following  issues: 


(a)  To  detemiine  whether 
Southwestern  Broadcasting  Corporation 
has  the  capability  and  intent  to 
expeditiously  resume  the  broadcast 
operations  of  KLZK(FM).  consistent 
with  the  Commission's  Rules. 


(b)  To  determine  whether 
Southwestern  Broadcasting  Corporation 
has  violated  Sections  73.1740  and/or 
73.1750  of  the  Commission's  Rules. 

(c)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  grant  of  the 
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subject  renewal  of  license  application 
would  service  the  public  interest, 
convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  insf>ection 
and  copying  during  normal  business 
hours  in  the  dockets  section  of  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  N.W..  Washington.  D.C.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Service.  2100  M  Street.  N.W..  Suite  140, 
Washington.  DC.  20037  (telephone 
202^57-3800). 

Federal  Communications  Commission. 

Stiurl  ■.  Bedell, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

IFR  Doc.  96-1 1440  Filed  5-7-96:  «:45  ami 

MLUNQ  oooc  cnt-ai-a 


FEDERAL  MARmHE  COMMSSION 

OcMn  Freight  Fomrarctor  Ucanse 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1 718  and  46  CFR  .5 10). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  DC.  20.'J73. 
CJC  International  Services,  Inc.,  8745 

N.W.  100th  Street.  Medley,  FL  33178. 

Officers:  )uan  Carlos  Lebrija, 

President.  Celia  Munoz,  Vice 

President 
World  Exchange.  Inc.,  6011  Avion 

Drive.  Suite  201,  Los  Angeles,  CA 

90045.  Officers:  Frank  Gomez, 

President,  Teresa  Reesing,  Vice 

President 

Dated:  May  2.  1996. 
loseph  C.  Polking, 

Seirelarv 

|FR  D«k:.  9»»-n4S5  Filed  ,S-7-96:  845  am| 
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FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  li.sted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  19.56  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  ccMnpany,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
mu.st  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  31,  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vic:e  President)  701  East  Byrd  SlreSt. 
Richmond,  Virginia  23261: 

1 .  United  Community  Bankshares. 
Inc.,  Franklin,  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Franklin,  Franklin,  Virginia,  and  The 
Bank  of  Sussex  and  Surry,  Wakefield, 
Virginia. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 


1.  First  La  Grange  Bancshares,  Inc.,  La 
Grange,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  LGF 
Bancshares,  Inc.,  Dover,  Delaware,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  La  Grange,  La  Grange, 
Texas. 

In  cormection  with  this  application, 
LGF  Bancshares,  Inc.,  Dover,  Delaware, 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  share  of  The  First  National 
Bank  of  La  Grange,  La  Grange,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  2, 1996. 

Deputy  Secretary  of  the  Board. 
IFR  Doc  96-11415  Filed  S-7-96:  8:45  araj 
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piOBoaoi  nopovMS  lo  cnjaQS  in 
farmMWDW  nomMiwinQ  Acwnis*  or 
to  Ac<|ulre  Conipaniaa  tlial  are 
Cnoaood  In  raimiaiiblo  Wonbanltlna 
Activltlaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
■'reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  propoisal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  22,  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Vii^ginia  23261: 

\.  Allied  Irish  Banks,  p.l.c,  Dublin, 
Ireland,  and  First  Maryland  Bancorp, 
Baltimore,  Maryland;  to  acqiiire  Zirkin- 
Cutler  Investments.  Inc.,  Washington, 
D.C,  and  thereby  engage  in  serving  as 
investment  adviser  to  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940, 
including  sponsoring,  organizing,  and 
managing  closed-end  investment 
companies;  providing  portfolio 
investment  advice  to  any  other  person; 
and,  furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies,  pursuant  to  §§ 
225.25(b)(4)(ii),  (iii),  and  (iv)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  KoUey,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

'      1 .  Barnett  Banks.  Inc. ,  Jacksonville. 
Florida;  to  engage  de  novo  through  its 
subsidiary,  Bamett  Community 
Development  Corporation,  Jacksonville, 
Florida,  in  community  development 
activities,  pursuant  to  §  225.25(b)(6)  of 
the  Board's  Regulation  Y. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Outsource  Capital  Group.  Inc., 
Lubbock,  Texas,  and  Outsource 
Delaware  Capital  Group,  Inc.,  Dover, 
Delaware  (both  in  formation);  to  acquire 
Rail  Mortgage  Corporation,  Lubbock, 
Texas,  and  thereby  engage  in  mortgage 
lending,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  2, 1996. 
Jennifer  J.  folinson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-11414  Filed  5-7-96;  8:45  ami 
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TIME  AND  DATE:  11  KM)  a.m..  Monday,  May 
13.  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSnERB): 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  WTORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p  jn.  two  business  dajrs 
before  this  meeting,  for  a  recorded 
announconent  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  May  3, 1996. 
lennifcr  J.  |ihiiisa, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-11559  Filed  5-3-96;  4:56  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Agency  for  Toxic 
Disease  Registry 


Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETV4Q:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


Substancssand 


[Announcement  606} 

Human  Health  Studies;  Applied 
Research  and  Development 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1996 
funds  for  a  grant  program  designed  to 
answer  public  health  questions  arising 
from  situations  commonly  encountered 
at  hazardous  waste  sites.  The  objective 
of  this  program  is  to  fill  gaps  in 
knowledge,  including  data  needs  and 
health  conditions,  by  conducting 
applied  research  and  development 
studies  related  to  human  exposure  to 
hazardous  substances  and  to  the 
ATSDR's  health  assessments, 
consultations,  and  health  studies  on 
hazardous  substances  prioritized  by 
ATSDR.  These  Priority  Health 
Conditions  are  identified  under  the 
Purpose  section  of  this  notice.  Priority 
data  needs  are  identified  by  ATSDR  in 
its  toxicological  profiles. 

ATSDR  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  'Healthy 


People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Environmental  Health.  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  Section  Where  to  Ot>tain 
Additional  Information.) 

Authority 

This  program  is  authorized  in  sections 
104(iKl)(E),  (6),  (7),  (9),  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendm«its  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(iNl)(E).  (6).  (7).  (9).  and  (15)]. 


ATSCHl  strongly  encourages  all  grant 
and  cooperative  agreeaoent  redpients  to 
provide  a  smoke-free  workplace  and 
pmnote  the  non-use  of  ail  tobooco 
products,  and  Public  Law  103-227.  the 
Pro-Children  Act  of  1994,  prohibiU 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  whidi  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Eligible  AppUcaati 

Eligible  applicants  are  the  official 
public  healdi  agencies  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
recc^ized  Indian  tribal  governments. 
State  organizations,  including  State 
universities,  State  colleges,  and  State 
research  institutions,  must  establish  that 
they  meet  their  respective  State's 
legislature  definition  of  a  State  entity  or 
political  subdivision  to  be  considered 
an  eligible  applicant. 

Availability  of  Funds 

The  Government's  obligation  under 
this  grant  project  is  contingent  upon  the 
availability  of  appropriated  funds  from 
which  payment  for  grant  purposes  can 
be  made.  No  legal  liability  on  the  part 
of  the  government  for  any  obligation 
may  arise  until  funds  are  made  available 
to  the  grantee  through  the  formal  award 
of  a  grant/cooperative  agreement. 

It  IS  expected  that  $500,000  will  be 
available  in  FY  1996  to  fund 
approximately  2  awards.  Awards  are 
funded  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
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satisfactory  progress  and  the  availability 
of  funds. 

Purpose 

The  purpose  of  this  announcement  is 
to  solicit  scientific  propo.sals  designed 
to  answer  public  health  questions 
arising  from  situations  commonly 
encountered  at  hazardous  waste  sites. 
The  objective  of  this  research  program  is 
to  fill  gaps  in  knowledge  regarding 
human  health  effects  of  hazardous 
substances  identified  during  the 
conduct  of  ATSDR's  health  assessments, 
consultations,  toxicological  profiles,  and 
health  studies,  including  but  not  limited 
to  those  health  conditions  prioritized  by 
ATSDR.  The  ATSDR  Priority  Health 
Conditions  are  (in  alphabetical  order): 

1.  birth  defects  and  reproduciive 
disorders. 

2.  cancers  (selected  anatomic  sites), 

3.  immune  function  disorders, 

4.  kidney  dysfunction, 

5.  liver  dysfunction, 

6.  lung  and  respiratory  diseases  and 

7.  neurotoxic  disorders. 
Substance-specific  research  needs  are 

identified  in  ATSDR  toxicological 
profiles. 

Program  Requirements 

Grants  funded  under  this  program 
will  focus  on  one  or  more  of  the 
•following: 

1.  Human  Populations. 

2.  Use  of  innovative  methodologies  to 
fill  data  gaps  identified  through 
ATSDR's  public  health  assessments  and 
consultations  at  hazardous  waste  sites, 

3.  Ecologic  studies  using  data  from 
multiple  sites  to  assess  (he  health  status 
of  several  communities,  or 

4.  Analytical  studies,  including  meta- 
analysis of  existing  »ets  of  human  data. 

Research  activities  may  include,  but 
not  be  limited  to  the  following: 

1.  Epidemiological  studies, 

2.  Health  outcomes  studies. 

3.  Further  analysis  of  existing  human 
data  sets, 

4.  Identification,  validation,  and 
development  of  biomarkers  of  exposure, 
susceptibility,  and  effet:t. 

5.  Further  evaluating  the  link  or  lack 
of  linkage  between  spe<;ifi<:  chemicals 
and  specifit:  liealth  effects. 

6.  Developing  innovative 
methodologies  to  fill  data  gaps  on  the 
health  effe«:ts  associated  with  exposure 
to  chemicals  frecjuently  found  at 
hazardous  waste  sites. 

7.  Relationship  of  environmental  fate 
and  transport  of  chemicals  to  human 
health  effects, 

H.  Developing  innovative  health 
education  methodologies  to  prevent 
exposure  and/or  adverse  human  health 
effects. 


9.  Psychological  effects  associated 
with  exposure  to  hazardous  substances, 

10.  Health  effects  associated  with 
incineration,  and 

11.  Improving  human  risk  assessment. 
This  program  is  designed  for  grant 

applications  only.  In  a  grant,  the 
recipient  is  required  to  conduct  the 
proposed  study  without  substantial 
programmatic  involvement  from  the 
funding  agency. 

Evaluation  Criteria 

The  review  for  scientific  and 
technical  merit  by  an  objective  review 
group  will  be  based  on  the  following 
criteria: 

A.  Scientific  and  Technical  Review 
Criteria  of  New  Applications 

1.  Appropriateness  and  Knowledge  of 
Study  Design— 25% 

The  extent  to  which  the  applicant's 
proposal  addresses  the: 

a.  Scientific  merit  of  the  proposed 
project,  including  the  novelty, 
originality  and  feasibility  of  the 
approach  and  the  adequacy  of  the 
design, 

b.  Technical  merit  of  the  proposed 
project,  including  the  degree  to  which 
the  project  can  be  expected  to  yield  or 
demonstrate  results  that  will  be  useful 
and  desirable  in  furthering  the  program 
objective  as  described  in  the  Purpose 
section  of  this  announcement,  and 

c.  Proposed  project  schedule, 
including  clearly  established  and 
obtainable  project  objective?  for  which 
progress  toward  attainment  c^n  and  will 
be  measured. 

2.  Proposed  Study— 25% 

The  adequacy  of  the  proposal  relevant 
to  the: 

a.  Study  purpose,  objectives,  and 
rationale, 

b.  Quality  of  program  objectives  in 
terms  of  specificity,  measurability,  and 
feasibility, 

c.  Specificity  and  feasibility  of  the 
applicant's  timetable  for  implementing 
program  activities  and  timely 
completion  of  the  study,  and 

d.  Likelihood  of  the  applicant  agency 
completing  proposed  program  activities 
and  attaining  proposed  objectives  based 
on  the  thoroughness  and  clarity  of  the 
overall  program. 

In  addition,  the  degree  to  which  the 
applicant  has  met  the  CDC/ ATSDR 
policy  requirements  regarding  the 
in<:lusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 


b.  The  appropriateness  of  the 
proposed  justification  when 
representation  is  limited  or  absent. 

c.  Whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted. 

d.  Whether  the  plans  for  recruitment 
and  outreach  for  study  participants 
include  the  process  of  establishing 
partnerships  with  community(ies)  and 
recognition  of  mutual  benefits. 


3.  Relationship  to  Initiative — 15% 
The  extent  to  which  the  application 

.addresses  the  areas  of  investigation 
outlined  by  ATSDR. 

4.  Quality  of  Data  Collection— 15% 

The  extent  to  which  the: 

a.  Study  ascertains  the  information 
necessary  to  meet  the  objectives, 
including  (but  not  limited  to) 
information  on  pathways  of  exposure, 
confounding  factors,  and  biomedical 
testing. 

b.  Quality  control  and  quality 
assurance  of  questionnaire  data  are 
provided,  including  (but  not  limited  to) 
interviewer  training  and  consistency 
checks  of  data. 

c.  Laboratory  tests  (if  applicable)  are 
sensitive  and  specific  for  the  analyte  or 
disease  outcome  of  interest,  and 

d.  Quality  control,  quality  assurance, 
precision  and  accuracy  of  information 
for  the  proposed  tests  are  provided  and 
acceptable. 

5.  Applicant  Capability  and 
Coordination  Efforts — 10% 

The  extent  to  which  the  proposal  has 
described  the: 

a.  Capability  of  the  applicant's 
administrative  structure  to  foster 
successful  scientific  and  administrative 
management  of  a  study, 

b.  Capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  the  community,  and 

c.  Suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

6.  Program  Personnel — 10% 

The  extent  to  which  the  proposed 
program  staff  is  qualified  and 
appropriate,  and  the  time  allocated  for 
them  to  accomplish  program  activities  is 
adequate. 

7.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  riearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

B.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 
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1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives. 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

3.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  grant  support,  and/ 
or  evaluation  procedures  will  lead  to 
achievement  of  project  objectives. 

4.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  grant/cooperative 
agreement  funds. 

Funding  Priorities 

Priority  will  be  given  for  studies 
which  address  one  or  more  of  the 
following  areas  of  investigation: 

A.  Evaluate  the  occurrence  of  adverse 
health  effects  in  a  population.  This  will 
include  the  evaluation  of  the  incidence 
or  prevalence  of  a  disease,  disease 
symptoms,  self-reported  health 
concerns,  or  biological  markers  of 
disease,  susceptibility,  or  exposure. 

B.  Identify  risk  factors  for  adverse 
health  effects  in  populations.  This  will 
include  hypothesis  generating  cohort  or 
case-control  studies  on  potentially 
impacted  populations  to  identify 
linkages  between  exposure  and  adverse 
health  effects  and  those  risk  factors 
which  may  be  impacted  by  prevention 
actions. 

C.  Develop  methods  to  diagnose 
adverse  health  effects  in  populations. 
This  includes  medical  research  to 
evaluate  currently  available  biological 
tests  (biomarkers)  and  disease 
occurrence  in  potentially  impacted 
populations. 

D.  Develop  health  education  methods 
applicable  to  the  hazardous  substances 
and  their  exposure  pathways  most 
commonly  found  at  hazardous  waste 
sites.  These  may  include  demonstration 
projects  to  investigate  the  effectiveness 
of  these  methods. 

■     Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  All  comments  received  on  or  . 
before  June  7, 1996.  will  be  considered 
before  the  final  funding  priority  is 
established.  If  the  funding  priority 
should  change  as  a  result  of  any 
comments  received,  a  revised 
announcement  will  be  published  in  the 
Federal  Register  prior  to  the  final 
selection  of  awards. 

Written  comments  should  be 
addressed  to  Ron  S.  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Room  300, 
Mailstop  E-13,  Atlanta.  GA  30305. 


Executive  Order  12372 . 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Ron  S.  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Room  300. 
Mailstop  B-13.  Atlanta.  GA  30305.  no 
later  than  60  days  after  the  application 
deadline  date.  (By  formal  agreement,  the 
CDC  Procurement  and  Grants  Office  will 
act  on  behalf  of  and  for  ATSDR  on  this 
matter.) 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application. 

If  tribal  governments  have  any  tribal 
process  recommendations  on 
applications  submitted  to  CDC.  they 
should  forward  them  to  Ron  S.  Van 
Duyne.  Grants  Management  Officer, 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Mailstop  E13.  Atlanta.  GA  30305.  This 
should  be  done  no  later  than  60  days 
after  the  application  deadline  date.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subje;ct  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161,  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 


Other  Requimnents 

A.  Protection  of  Human  Subjects 

This  program  requires  research  on 
human  subjects,  therefore,  all  applicants 
must  comply  with  45  CFR  Part  46 
regarding  the  protection  of  human 
subjects.  Assurances  must  be  provided 
that  the  project  or  activity  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

B.  Women.  Racial,  and  Ethnic 
Minorities 

It  is  the  policy  of  CDC  and  ATSDR  to 
ensure  that  individuals  of  both  sexes 
and  the  various  racial  and  ethnic  groups 
will  be  included  in  CDC/ATSDR- 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian.  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  review  for  scientific  merit, 
review  groups  will  evaluate  profKJsed 
plans  for  inclusion  of  minorities  and 
both  sexes  as  part  of  the  scientific 
assessment  and  scoring. 

This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subject.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register. 
Vol.  60,  No.  179.  pages  47947-47951. 
Friday.  September  15. 1995. 

A  copy  of  the  CDC/ATSDR  policy  is 
included  in  the  application  kit. 

C  Disclosure 

Recipient  is  required  to  provide  proof 
by  way  of  citation  to  State  code  or 
regulation  or  other  State  pronouncement 
given  the  authority  of  law,  that  medical 
information  obtained  pursuant  to  the 
agreement,  pertaining  to  an  individual, 
and  therefore  considered  confidential, 
will  be  protected  from  disclosure  when 
the  consent  of  the  individual  to  release 
identifying  information  is  not  obtained. 

D.  Cost  Recovery 

CERCLA,  as  amended  by  SARA, 
provides  for  the  recovery  of  costs 
incurred  for  health  assessments  and 
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health  effects  studies  at  each  Superfund 
site  from  potentially  responsible  parties. 
The  recipient  would  agree  to  maintain 
an  accounting  system  that  will  keep  an 
accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e..  individual 
time,  travel,  and  associated  cost 
including  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimum 
of  10  years  after  submission  of  a  final 
Financial  Status  Report  (FSR),  unless 
there  is  a  litigation,  claim,  negotiation, 
audit,  or  other  action  involving  the 
specific  site,  then  the  records  will  be 
maintained  until  resolution  of  all  issues 
on  the  specific  site. 

E.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
grantee  and  the  third  party. 

The  written  agreement  shall  at  a 
minimum: 

1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  grant  by  the  terras  of 
the  grant,  including  requirements  concerning 
p>eer  review  and  technical  review,  release  of 
data,  ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data  or 
other  copyrightable  works  are  developed  in 
the  course  of  work  under  an  ATSDR  grant 
supported  project  or  activity. 

2.  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to  a 
royalty-free,  nonexclusive,  and  irrevocable 
license  to  the  Government  to  reproduce, 
publish,  or  otherwise  use  them,  and  to 
authorize  others  to  do  so  for  Federal 
Government  purposes. 

3.  State  that  whenever  any  work  subject  to 
this  copyright  policy  may  be  developed  by  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these  requirements 
and  can  in  no  way  diminish  the 
Government's  right  in  that  work. 

4.  State  the  activities  to  be  performed,  the 
time  schedule  for  those  activities,  the 
policies  and  procedures  for  carrying  out  the 
agreement,  and  the  maximum  amount  of 
money  for  which  the  grantee  may  become 
liable  to  the  third  party 

The  written  agreement  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibility  or  accountability  to 
ATSDR  under  the  grant.  The  agreement 
shall,  therefore,  retain  sufficient  rights 
and  control  to  the  grantee  to  enable  it 
to  fulfill  this  responsibility  and 
accountability. 


Application  and  Submiaaioa  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Branch.  CDC  (see  address  below)  and 
should  be  postmarked  no  later  than  June 
8.  1996.  The  letter  should  include  the 
following: 

1.  Announcement  Number, 

2.  Title  of  the  proposed  area  or  areas 
of  research, 

3.  Name    of   the    principal 
investigator/s    and 

4.  Identification  of  any  other 
participating  institutions. 

The  letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  ATSDR  to  more  efficiently  plan 
the  objective  review. 

The  original  and  two  copies  of  the 
application  FHS  Form  5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Ron  S.  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300,  Mail 
Stop  E-13,  Atlanta,  GA  30305,  on  or 
before  July  8, 1996  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  on  behalf  of  and 
for  ATSDR  on  this  matter.) 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing). 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  information  call 
(404)  332-»561.  You  will  be  asked  to 
leave  your  name,  address  and  phone 
number  and  will  need  to  refer  to 
Announcement  608.  You  will  receive  a 
complete  program  description. 


information  on  application  procedures 
and  application  forms.  The 
announcement  is  also  available  through 
the  CDC  home  pxage  on  the  Internet.  The 
address  for  the  CIX  home  page  is  http:/ 
/www.cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from  Maggie  Slay,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6797.  or 
INTERNET  address, 
mcs90opspgol  .em.cdc.gov. 

Programmatic  assistance  may  be 
obtained  from  Dr.  Jeffrey  A.  Lybarger, 
Director,  Division  of  Health  Studies, 
telephone,  (404)  639-6200,  or 
INTERNET  address. 
jal20atsdhs2.em.cdc.gov.,  or  E)r.  John 
Andrews,  Associate  Administer  for 
Science,  telephone  (404)  639-0708,  or 
INTERNET  address, 
jsal8atsoaal.em.cdc.gov..  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Clifton  Road,  NE.,  Mailstop  E-31, 
Atlanta,  GA  30333. 

Please  refer  to  announcement  number 
608  when  requesting  information  and 
submitting  an  application. 

There  may  be  delays  in  mail  delivery 
as  well  as  difficulty  in  reaching  the  CDC 
Atlanta  offices  during  the  1996  Summer 
Olympics  (July  19  -  August  4). 
Therefore,  in  order  to  receive  more 
timely  response  to  questions  please  use 
INTERNET/E-  Mail,  follow  all 
instructions  in  this  announcement,  and 
leave  messages  on  the  contact  person's 
voice  mail. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No,  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone, 
(202) 512-1800. 

Dated:  May  1,  1996. 
Claire  V.  Broome, 

Deputy  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

|FR  Doc.  96-11444  Filed  5-7-96;  8:45  am] 
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Centers  for  Disease  Control  and 
Prevention 

[30DAY-09] 

AgerKy  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090. 

The  following  request  have  been 
submitted  for  review  since  the  last 
publication  date  on  March  21, 1996. 

Proposed  Preiect 

1.  Phase  2,  1996  National  Health 
Interview  Survey,  Basic  Module  (0920- 
0214).  The  annual  National  Health 
Interview  Survey  (NHIS)  is  a  basic 
source  of  general  statistics  on  the  health 


of  the  U.S.  population.  Due  to  the 
integration  of  health  surveys  in  the 
Department  of  Health  and  Human 
Services,  the  NHIS  also  has  become  the 
sampling  frame  and  first  stage  of  data 
collection  for  other  major  surveys, 
including  the  Medical  Expenditure 
Panel  Survey,  the  National  Survey  of 
Family  Grovyth,  and  the  National  Health 
and  Nutrition  Examination  Survey.  By 
linking  to  the  NHIS,  the  analysis 
potential  of  these  surveys  increases.  The 
NHIS  has  long  been  used  by 
government,  university,  and  private 
researchers  to  evaluate  both  general 
health  and  specific  issues,  such  as 
cancer,  AIDS,  and  childhood 
immunizations.  Journalists  use  its  data 
to  inform  the  general  public.  It  will 
continue  to  be  a  leading  source  of  data 
for  the  Congressionally-mandated 
"Health  US"  and  related  publications, 
as  well  as  the  single  most  important 
source  of  statistics  to  track  progress 


toward  the  National  Health  Promotion 
and  Disease  Prevention  Objectives. 
"Healthy  People  2,000." 

Because  of  survey  integration  and 
changes  in  the  health  and  health  care  of 
the  U.S.  population,  demands  on  the 
NHIS  have  changed  and  increased, 
leading  to  a  major  redesign.  Improved 
information  technology  is  planned, 
especially  computer  assisted  personal 
interviewing  (CAPI.)  This  clearance  is 
for  a  one-time  data  collection,  to 
introduce,  test,  and  evaluate  the 
redesigned  NHIS  data  system.  This  data 
collection,  planned  for  July-December 
1996,  is  also  expected  to  produce  data 
of  sufficient  quality  to  allow  publication 
of  national  estinutes  and  release  of 
public  use  micro  data  files.  The 
resulting  new  NHIS  data  system  is 
expected  to  be  in  the  field  for  at  least 
10  years,  beginning  in  January,  1997. 
Separate  clearance  will  be  requested  for 
the  post-1996  period. 


Respondents 


Family  

Sample  Adult 
Sample  child  . 


Total 


Number  of 
respondents 


10,600 

10.500 

4,500 


Number  of 
resportd- 
erkt/n- 

spondents 


Avg.  burden/ 
responses 
(in  hours) 


0.5 
0.5 
025 


ToM  bur- 
den 
(inhrs.) 


5,250 
5,250 

1.125 


11,626 


The  total  annual  burden  is  11,625.  Send  comments  to  Desk  officer,  CDC;  Human  Resources  and  Housing  Branch. 
New  Executive  Office  Building,  Room  10235;  Washington,  DC  20503. 

2  Ethnographic  Study  of  Tuberculosis  Outreach  Worker  Activities  -  New  -  This  data  collection  will  generate  descriptive 
data  from  those  directly  involved  and  responsible  for  providing  outreach  to  identified  TB  patients  to  gain  an  understanding 
of  outreach  activities,  how  they  occur,  and  their  level  of  effectiveness.  Three  interview  guides  have  been  developed 
for  use  with  TB  outreach  workers,  their  supervisor  and  a  small  number  of  outreach  patients.  This  eflort  will  result 
in  a  more  comprehensive  picture  of  effective  and  efficient  TB  outreach  activities.  The  major  product  of  this  eflort 
will  be  a  descriptive  analytical  report  detailing  the  "lessons  learned".  


Respondents 


Number  oi 
respondents 


Outreach  Woriters  

Outreach  Workers'  Supervisor 
TB  Patients  


36 
36 

72 


Number  of 
responses/ 
res(x>ndents 


Avg.  Burden 

(In  hrs  ) 


0  75 
0  75 
033 


The  total  annual  burden  is  78.00.  Send  comments  to  Desk  officer,  CDC;  Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  Room  10235;  Washington,  DC  20503. 

Dated:  May  1,  1996. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning  And  Evaluation.  Centers  for  Disease  Control  and  Prevention  (LDCI. 

(PR  Doc.  96-11446  Filed  5-7-96;  8:45  am) 
BIUJNQ  COOE  410-18-P 
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[Announcement  Number  612] 
RIN:  090&-ZA97 

Academic  Madical  Center/Community 
HeaHh  Network  Childhood 
Immunization  Denwnstration  Projects; 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1996 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1996 
funds  for  cooperative  agreement 
demonstration  projects  to  improve  the 
delivery  of  immunizations  to  preschool 
children  in  urban  and  rural  areas.  The 
purposes  of  this  program  are  to  (1) 
increase  immunization  coverage  among 
children  receiving  care  in  academic 
medical  centers —  networks  of  primary 
care  providers  and/or  in  community 
health  networks,  (2)  improve 
immunization  delivery  by  other 
providers  working  in  specified  Target 
Communities,  and  (3)  develop 
innovative  methods  that  increase 
immunization  coverage  among  difficult- 
to-reach  children  without  separating 
immunizations  from  primary  care. 

CDC;  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
sections  317  (42  IJ.S.C.  247b)  and  31 1 
(42  U.S.C.  243)  of  the  Public  Health 
Service  Act  as  amended,  and  the 
National  Childhood  Vact;ine  Injury  Act 
(42  U.S.C.  3U0aa-l,et<!eq.). 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  snioke-froe 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227.  the  Fro-ChiUiren  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
etlucation.  library,  child  care,  health 
care,  and  early  childhood  development 
services  are  provided  to  children. 

Definitions 

Academic  Mudical  Center  (AMCf — A 
medical  school,  hospital,  or  center  that 
is  a  participating  institution  in  an 
accredited  residency  program  in 
pediatrics  or  family  medicine,  and  that 
may  be  part  of  a  managed  care 


organization  serving  Medicaid-  eligible 
children. 

Community  Health  Network  (CHN)— 
A  network  of  health  care  providers 
which  provides  primary  health  care 
services  to  needy  children  with  low 
immunization  coverage  levels,  but 
which  does  not  necessarily  include  an 
AMC,  as  defined  above. 

Health  Professional  Shortage  Area 
(HPSAh-HPSAs  are  urban  and  rural 
geographic  areas,  population  groups, 
and  facilities  experiencing  a  shortage  of 
health  professionals.  The  current 
designated  HPSAs  of  concern  to  this 
project  are  those  relating  to  primary 
medical  care  and  are  identified  by  the 
Health  Resources  and  Services 
Administration,  Department  of  Health 
and  Human  Services  in  the  Federal 
Register  of  October  2,  1995  (60  PR 
51518). 

Immunization  Action  Plan  (lAP) — An 
initiative  first  funded  in  1992  for 
communities  to  develop  and  implement 
a  broad-based  plan  to  achieve  national 
immunization  coverage  goals  by 
involving  all  interested  groups 
concerned  with  children's  health. 

Urban  Area — For  the  purposes  of  this 
program,  one  of  the  29  cities  originally 
funded,  either  directly  or  indirectly,  by 
CDC  as  an  lAP  area.  Their  lAP 
designation  was  based  on  a  combination 
of  factors  (i.e.,  magnitude  of  population, 
proportion  of  racial/ethnic  minorities, 
and  internal  areas  or  "pockets"  of 
chronic  low  immunization  coverage) 
which  most  clearly  corresponds  to  the 
intent  of  this  demonstration  program.  In 
alphabetical  order,  these  cities  are 
Atlanta,  Georgia;  Baltimore,  Maryland; 
Birmingham,  Alabama;  Boston, 
Massachusetts;  Chicago,  Illinois; 
Cleveland,  Ohio;  Columbus,  Ohio; 
Dallas,  Texas;  Detroit,  Michigan;  El 
Paso,  Texas;  Houston,  Texas; 
Indianapolis,  Indiana;  Jacksonville, 
Florida;  Los  Angeles,  California; 
Memphis,  Tennessee;  Miami,  Florida; 
Nashville,  Tennessee;  Milwaukee, 
Wisc:onsin;  Newark,  New  Jersey;  New 
Orleans.  Louisiana;  New  York,  New 
York;  Philadelphia,  Pennsylvania; 
Phoenix.  Arizona;  San  Antonio,  Texas; 
San  Diego,  California;  San  Jose, 
California;  San  Juan,  Puerto  Rico; 
Seattle,  Washington;  and  Washington 
D.C. 

Rural  Area — For  the  purposes  of  this 
program,  a  HPSA  nonmetropolitan  area, 
as  specified  by  HRSA  in  the  Federal 
Register  of  October  2.  1995.  HRSA  notes 
that  all  HPSA  nonmetropolitan  areas  are 
beyond  the  boundary  of  a  Metropolitan 
Statistical  Area  as  established  by  the 
Office  of  Management  and  Budget  (OMB 
Bulletin  95-04  dated  June  30,  1995). 


Target  Community — A  geographic 
area  (for  urban  areas  having  at  least 
100,000  population)  which  the 
applicant  defines  by  census  tracts,  and 
which  includes  a  designated  HPSA  and 
any  contiguous  census  tract  areas  to  that 
HPSA  in  which,  as  the  applicant  must 
establish,  a  majority  of  residing  children 
<2  years  old  are  from  Medicaid-eligible 
families. 

Project  Collaborator — A  primary 
health  caro  provider  with  clinic 
facilities  serving  Target  Community 
children  which  joins  with  the  applying 
AMC/CHN  at  the  outset  to  carry  out 
each  task  of  this  demonstration  project. 

AMC/CHN  Primary  Care  Clinic— A 
facility  managed  by,  or  affiliated  with, 
an  AMC/CHN,  or  which  is  a  Project 
Collaborator's  clinic  facility,  and  which 
provides  comprehensive  primary  care 
(immunizations,  other  preventive  care, 
and  acute  care)  to  children  in  a  Target 
Community. 

AMC  Network  of  Children's  Primary 
Care  Providers — A  collection  of 
geographically  disbursed  AMC  Primary 
Care  Clinics  in  which  all  serving  health 
care  providers  work  under  the  facility's 
standards  of  care  (and  which  does  not 
include  private  physicians  with 
admitting  privileges). 

Clinic  Assessment  Software 
Application  (CASA) — A  software  tool 
from  the  National  Immunization 
Program,  CDC,  for  conducting 
immunization  clinic  audits.  It 
encompasses  a  standardized  sampling 
methodology  for  obtaining  medical 
charts  for  abstractions.  Immunization 
and  utilization  "events"  are  recorded  in 
CASA,  and  CASA  calculates  various 
measures  of  immunization  status  and 
practice. 

Racial  and  Ethnic  Minority 
Populations — Groups  recognized  as 
racial  and  ethnic  minority  populations 
are:  African-Americans,  Alaska  Natives, 
American  Indians,  Asian  Americans, 
Pacific  Islanders,  and  Latinos/ 
Hispanics. 

Eligible  Applicants 

Eligible  applicants  are  Academic 
Medical  Centers/Community  Health 
Networks  which: 

A.  Provide  immunization  services  for 
children  in  the  context  of 
comprehensive  primary  care. 

B.  Have  significant  experience  in 
delivering  health  care  services  to 
underserved  children  in  urban 
populations,  or  rural  populations. 

C.  Are  able  to  effect  primary  care 
policy  in  each  of  their  own  AMC/CHN 
Primary  Care  Clinics,  plus  those  of  their 
project  collaborators,  within  each 
designated  Target  Community. 
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To  be  considered  eligible  applicants, 
AMCs  must  have  an  AMC  network  of 
children's  primary  care  providers,  as 
defined  in  this  program  announcement. 
To  be  considered  eligible  applicants, 
Community  Health  Networks  also  must 
provide  evidence  of  linkage  to  an  AMC, 
as  defined  in  this  program 
announcement,  at  least  to  the  extent  that 
an  AMC  agrees  to  accept  responsibility 
for  the  clinic-based  process  and 
outcome  evaluation  of  the  CHN's 
proposed  demonstration  program. 

Urban  area  applicants  must  designate 
one  or  more  Target  Communities 
wherein  collectively  lives  a  minimum 
current  annual  birth  cohort  (all  children 
born  in  the  same  calendar  year)  of  8,000; 
and  from  which  the  applicant  currently 
serves  a  minimum  of  4,000  from  that 
birth  cohort  in  its  network  of  AMC/CHN 
Primary  Care  Clinics.  (NOTE:  The 
headquarters  of  the  AMC/CHN,  its 
.  Project  Collaborators,  or  the  project's 
designated  AMC/CHN  Primary  Care 
Clinics,  need  not  be  physically  located 
within  the  Target  Community(ies).  but 
the  AMC/CHN  Primary  Care  Clinics, 
collectively,  must  be  serving  the 
specified  minimum  birth  cohort  from 
the  Target  Community.) 

Separate  applications  from  an  eligible 
applicant  may  be  accepted  for  review  if 
aspects  of  one  application  do  not 
depend  on  CDC  supporting  any  other 
application.  Dependent  applications 
will  be  returned  to  the  applicant 
without  further  consideration  because 
CDC  intends  to  make  only  one  award  to 
any  eligible  applicant. 

Availability  of  Funds 

Approximately  $5,400,000  is  available 
in  FY  1996  to  fund  approximately  four 
cooperative  agreements,  three  in  urban 
areas  and  one  in  a  rural  area.  Only  one 
urban  area  award  will  be  made  in  a 
State,  but  this  will  not  affect  the  award 
of  the  single  rural  area  cooperative 
agreement.  It  is  expected  that  the 
average  award  will  be  $1,350,000  per 
year  (including  direct  and  indirect 
costs),  ranging  from  $1,000,000  to 
$1,500,000.  with  awards  being  made  on 
or  before  September  30. 1996.  The 
awards  will  be  made  for  12-month 
budget  periods  within  a  project  period 
of  up  to  5  years.  Funding  estimates  may 
vary  and  are  subject  to  change  based  on 
the  availability  of  funds. 

Cooperative  agreement  applications 
which  exceed  the  $1,500,000  (including 
direct  and  indirect  costs)  per  year  will 
be  returned  to  the  applicant  as  non- 
responsive. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 


At  the  request  of  the  applicant. 
Federal  personnel  with  skills  in 
immunization  program  operations  may 
be  assigned  to  a  project  in  lieu  of  a 
portion  of  the  financial  assistance 
provided  for  the  initial  budget  period(s) 
of  this  project. 

Use  of  Funds 


Allowable  Uses 

,   Funds  should  be  targeted  for 
implementation,  management,  and 
evaluation  of  the  project.  Funds  can 
support  persormel  and  the  purchase  of 
modest  amounts  of  hardware  and 
software  to  (1)  create  and  operate 
systems  that  track  and  improve  the 
immunization  status  of  children,  (2)  link 
with  the  USDA  Special  Supplemental 
Nutrition  Program  for  Women,  Infants, 
and  Children  (WIC),  and  (3)  conduct 
clinic  assessments  of  immunization 
coverage  levels  with  feedback  to  the 
providers.  Funds  may  be  used  to 
support  direct  medical  care,  e.g.,  new  or 
expanded  primary  care  services 
designed  to  increase  inmiunization 
coverage  levels,  but  it  is  expected  that 
this  will  be  limited  to  the  final  task  of 
the  project.  Applicants  may  enter  into 
contractual  arrangements  for  goods  or 
services,  or  to  support  collaborative 
activities,  but  must  retain  direct  control 
of  all  tasks  of  the  project. 

Prohibited  Uses 

Cooperative  agreement  funds  through 
this  project  cannot  be  used  for  (1) 
construction.  (2)  renovation,  (3)  the 
purchase  or  lease  of  passenger  vehicles 
or  vans,  or  (4)  hiring  or  contracting 
personnel  to  conduct  interventions  such 
as  special  remote  vaccination  clinics  or 
other  vaccination-only  activities  that 
promote  vaccination  outside  the  context 
of  delivering  primary  medical  care,  or 
(5)  supplanting  any  current  applicant 
expenditures. 

Purpose 

The  purpose  of  these  projects  is  for 
/VMCs/CHNs  to  demonstrate  increases 
in  immunization  coverage  levels  (above 
the  baseline  percent)  of  at  least  25 
percentage  points  in  the  AMC's/CHN's 
network  of  Primary  Care  Clinics,  at  least 
20  percentage  points  among  other  Target 
Community  health  care  providers,  and 
at  least  15  percentage  points  in  the 
overall  population  of  each  Target 
Community  (attainment  of  the  latter  to 
be  determined  by  an  independent 
evaluator  under  contract  to  CDC),  over 
a  5-year  period  through  the  use  of 
conventional  and  innovative  practices. 
(A  paper  summarizing  methods  for 
improving  immunization  practices  in 
primary  care  settings  is  provided  with 


each  application  kit.)  The  projects  have 
three  specific  tasks: 

Task  I— the  AMC/CHN  is  to  increase 
immunization  coverage  among  children 
already  receiving  care  in  the  AMCs/ 
CHN's  network  of  Primary  Care  Clinics. 
Concurrently,  the  AMC/CHN  is  asked  to 
perform  a  community  needs  assessment 
to  adjust  approaches  to  achieving  Task 

I  and  to  prepare  for  carrying  out  Tasks 

II  and  III. 

Task  II— The  /VMC/CHN  is  to  translate 
its  experience  with  the  successful 
methods  used  to  carry  out  Task  I  to 
other  providers  of  children's  primary 
care  within  the  Target  Community(ies), 
resulting  in  measurable  changes  in 
immunization  practices  and  measurable 
improvements  in  the  immunization 
coverage  among  the  children  served  by 
the  other  providers. 

Task  III— The  AMC/CHN  is  to  use 
innovative  or  experimental 
methodologies  to  improve 
immunization  coverage  levels  in  the 
Target  Community(iesj.  Task  I  focuses 
on  children  who  receive  care  in  the 
AMC/CHN  Primary  Care  Clinics.  Task  11 
focuses  on  children  who  receive  care 
from  other  Target  Community  health 
care  providers.  Task  111  requires  that  the 
successful  parts  of  Tasks  I  and  II,  along 
with  any  other  population-based 
.strategies  used,  have  an  overall  impact 
on  immunization  coverage  for  the  Target 
Community(ies). 

Most  AMCs/CHNs  will  initiate  these 
three  tasks  in  sequence,  but  some 
AMCs/CHNs  may  be  sufficiently 
advanced  to  initiate  Tasks  I  and  11 
simultaneously.  By  midway  into  the 
project  period,  most  AMCs/CHNs 
probably  will  be  conducting  these  three 
tasks  concurrently. 

Program  Requirements 

The  following  are  application 
requirements: 

A.  Is  your  organization  an  Academic 
Medical  Center  or  a  Community  Health 
Network,  as  each  is  defined  in  this 
program  announcement  (if  so,  please 
specify  which)? 

B.  Does  your  AMC/CHN  provide 
comprehensive  primai7  care  and 
immunization  services? 

C.  Does  your  AMC/CHN  have 
experience  in  delivering  services  to 
underserved  child  populations  in  the 
setting  (urban  area  or  rural  area)  for 
which  you  intend  to  apply? 

D.  Have  your  AMC/CHN  and  each  of 
your  Project  Collaborators  been 
providing  primary  medical  care  to 
infants  and  children  for  at  least  the  past 
12  months? 

E.  Does  your  AMC/CHN  have  the 
ability  to  effect  primary  care  policy  in 
eacJi  of  the  AMC/CHN  Primary  care 
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clinics  in  the  Target  Communities  you 
would  propose  for  this  project? 

F.  If  you  are  an  AMC.  does  your 
institution  have  a  network  of  primary 
care  providers  for  children,  as  defined 
in  this  program  announcement? 

G.  If  you  are  a  CHN.  do  you  have 
linkages  with  an  AMC.  as  defined  in 
this  program  announcement,  at  least  to 
the  extent  that  an  AMC  has  agreed  to 
accept  responsihility  for  the  clinic-based 
process  and  outcome  evaluation  of  the 
CHN's  proposed  demonstration 
program? 

H.t.  If  you  are  applying  for  an  urban 
area  award,  do  you  have  at  least  one 
AMC/CHN  Primary  Care  Clinic  serving 
at  least  one  urban  Target  Community 
with  >100.000  population,  as  those 
terms  are  defined  in  this  program 
announcement? 

H.2.  If  you  are  applying  for  an  urban 
area  award,  do  you  have  a  collective 
current  annual  birth  cohort  of  at  least 
8.000  residing  in  your  proposed  Target 
Community(ies)? 

H.3.  If  you  are  applying  for  an  urt>an 
area  award,  do  your  AMC/CHN  Primary 
Care  Clinics  serving  the  population  from 
your  proposed  Target  Community(ies) 
collectively  serve  a  current  annual  birth 
cohort  of  at  least  4.000? 

H.4.  If  you  are  applying  for  a  rural 
area  award,  do  you  have  at  least  one 
AMC/CHN  Primary  Care  Clinic  in  at 
least  one  rural  Target  Community,  as 
those  terms  are  defined  in  this  program 
announcement? 

I.  Do  each  of  the  Target  Communities 
you  would  select  for  this  project  have  at 
least  one  additional  primary  care 
provider,  other  than  an  AMC/CHN 
Primary  Care  Clinic  participating  in  this 
project,  serving  children  fi-om  the  Target 
Community  population? 

J.  Is  there  a  commitment  at  the  highest 
levels  of  your  AMC/CHN  that  the  proje<;t 
manager,  within  reasonable  limits,  will 
be  given  sufficient  direct  authority  and 
institutional  backing  to  make  those 
decisions  necessary  to  ensure  success  of 
the  project,  even  if  those  decisions  may 
affect  other  domains,  such  as  clinic/ 
provider  policies  and  practices? 

K.  Do  each  of  your  AMCVCHN 
Primary  Care  Clinics  in  the  Target 
Community(ies)  have  an  existing  and 
proven  patient  information  system 
(automated  or  manual)  capable  of 
recording  demographic  information 
about  your  enrolled  population,  and 
utilization  information  about  patient 
encounters  and  immunizations 
administered? 

L.  Are  you  able  to  identify  a 
populations,  preferably  within  your 
MSA  (if  applying  for  an  urban  area 
award)  or  your  State  (if  applying  for  a 
rural  area  award),  to  serve  as  a  control 


for  CDC's  population-based  evaluation 
of  your  project?  (i.e.,  a  population  from 
an  area  which  includes  a  HPSA  and 
which  has  a  racial/ethnic  composition 
and  Medicaid  proportion  which 
approximates  (±15  percent  for  each 
population  group  and  for  the  Medicaid 
proportion)  their  distribution  when  the 
selected  Target  Communities  are  taken 
as  a  collective). 

Provide  a  succinct  but  informative 
response  to  each  application  ■ 

requirement.  Respond  with  "N/A" 
whenever  a  requirement  does  not  relate 
to  your  type  of  eligible  applicant 
organization  (AMC  or  CHN)  or  the  type 
of  award  (urban  area  or  rural  area)  for 
which  you  are  applying.  Your  response 
must  not  exceed  4  pages  or  have 
independent  attachments,  although  you 
are  encouraged  to  reference  appropriate 
text  in.  or  attachments  to,  the 
application.  Your  response  must  appear 
as  the  first  1-4  pages  of  the  text  of  your 
application  and  be  titled.  "Program 
Requirements."  An  affirmative  response 
to  each  applicable  question  (A-L)  is 
required  to  qualify  for  further  review. 
All  responses  should  provide  adequate 
explanation  and  clarification  of  any 
exceptions. 

Cooperative  Activities 

In  conducting  activities  of  this 
program,  the  recipient  shall  be 
responsible  for  the  activities  under  A., 
below  and  CDC  shall  be  responsible  for 
conducting  activities  under  B..  below. 

A.  Recipient  Activities 

1.  Task  I  activities  include: 
a.  A  Target  Community  needs 
assessment — To  ensure  effective 
program  planning,  a  recipient  is 
expected  to  conduct  a  community  needs 
assessment  in  collaboration  with  the 
organizations/agencies  serving  the 
Target  Community  populations.  The 
intent  is  for  recipients  to  obtain 
information  about  these  populations 
and  to  involve  their  representatives 
actively  in  the  development  of  the 
program  plan.  Recipients  are  expected 
to:  (1)  use  a  participatory  process  that 
includes  relevant  community 
organizations,  State  and  local  health 
departments,  and  other  local  agencies: 
(2)  identify  and  assess  the  unmet 
immunization  and  primary  care  needs 
of  the  targeted  population(s):  and,  (3) 
document  the  available  resources  for 
supporting  an  effort  to  raise 
immunization  coverage  levels  in  the 
Target  Community.  Based  on  the  results 
of  the  needs  assessment,  and  in 
coordination  with  CDC,  a  recipient  is 
expected  to  develop  a  program  and 
community-specific  plan  for  Task  II  and 


Task  III.  The  needs  assessment  should 
determine,  describe,  and  document: 

(1)  Access  to.  and  availability  of, 
immunization  and  primary  care  services 
for  the  population(s)  of  the  Target 
Community(ies).  barriers  to  obtaining 
services,  and  specific  unmet  primary 
care  needs;  and; 

(2)  Technical  assistance  needs  of 
providers  and  organizations  serving,  or 
proposing  to  serve.  Target  Community 
populations. 

The  needs  assessment  should  include 
the  procedures  used  to  identify  and 
assess  immunization  and  primary  care 
needs,  the  actual  unmet  immunization 
and  primary  care  needs,  and  any  recent, 
current,  or  proposed  actions  to  be  taken 
within  the  Target  Community(ies)  to 
address  them.  This  documentation  also 
should  include  lessons  learned  through 
the  needs  assessment  process  and  the 
technical  assistance  services  planned 
(for  Task  II  and  Task  III),  so  this 
information  can  be  shared  with  other 
organizations,  agencies,  and  recipients. 

b.  Application  of  interventions  in  the 
AMC's/CHN's  network  of  primary  care 
providers  in  the  Target 
Community(ies) — In  each  AMC/CHN 
Primary  Care  Clinic  that  operates  in 
each  Target  Community  selected  for  this 
demonstration  project,  a  recipient  is 
expected  to  apply  practices  that  have 
been  shown  to  improve  and  sustain 
immunization  coverage.  A  recipient  is 
expected  to  document  the  efforts  made, 
including  successes  and  failures  and 
outcomes  resulting  from  these  activities. 
At  a  minimum,  these  practices  must  be 
consistent  with  the  Standards  for 
Pediatric  Immunization  Practices,  with 
particular  emphasis  on  the  following 
interventions: 

(1)  Reminder/recall  systems — Each 
AMC/CHN  Primary  Care  Clinic  or 
network  of  Primary  Care  Clinics  should 
establish  a  reminder/recall  system 
conditioned  on  the  immunization  status 
of  the  enrolled  patients. 

(2)  Provider  immunization  record 
assessment  and  feedback — The  recipient 
must  ensure  that  a  semiannual 
immunization  record  assessment  is 
conducted  using  software  approved  by 
CDC  (such  as  CASA)  for  each  provider 
within  each  AMC/CHN  Primary  Care 
Clinic.  The  recipient  may  perform 
CASA-type  assessments  of  Task  I,  either 
through  its  own  resources  or  by 
engaging  other  expertise,  such  as  the 
State  or  local  health  department.  (A 
paper  on  the  supportive  potential  of 
public  health  departments  for  this 
project  is  provided  with  each 
application  kit.)  Depending  on  the 
expertise  residing  at  the  AMC  chosen  to 
take  responsibility  for  the  clinic-based 
process  and  outcome  evaluation  of  its 


program,  a  CHN  may  want  to  insist  that 
the  AMC  engage  the  State  or  local  health 
department,  or  another  expert  entity,  to 
assist  in  conducting  its  CASA-type 
clinic  assessment.  The  data  obtained 
through  these  assessments  should  be 
used  by  the  recipient  in  conjunction 
with  CDC  to  identify  problems  in 
immunization  service  delivery  and  to 
formulate  and  implement  solutions. 

(3)  Administration  of  vaccines — 
Target  Community  AMC/CHN  Primary 
Care  Clinics  should  ensure  that  all 
providers  administer  all  appropriate 
vaccines  at  the  appropriate  time. 

(4)  Observance  of  the  most  current 
Recommended  Immunization  Schedule, 
approved  by  the  Advisory  Committee  on 
Immunization  Practices  (ACIP),  the 
American  Academy  of  Pediatrics  (AAP). 
and  the  American  Academy  of  Family 
Physicians  (AAFP).  or  accelerated 
schedule,  as  appropriate  to  an 
individual  child. 

(5)  Observance  of  true  immunization 
contraindications— AMC/CHN  Primary 
Care  Clinics  should  practice  only  true 
contraindications  to  vaccination,  as 
stated  in  the  most  current  ACIP 
recommendations. 

c.  Task  I  clinic-based  process 
evaluation — A  recipient  is  expected  to 
ensure  the  ongoing  process  evaluation 
of  various  Task  I  activities  to  identify 
delivery  problems.  At  a  minimum,  the 
quarterly  process  indicators  for  each 
Target  Community  AMC/CHN  Primary 
Care  Clinic  should  include: 

(1)  CASA-type  utilization  indicators. 

(2)  Enrollment  status  for  each  Target 
Community  AMC/CHN  Primary  Care 
Clinic. 

(3)  Appointment  and  reminder/recall 
process  data. 

d.  Task  I  clinic-based  outcome 
evaluation — On  a  semiannual  basis,  a 
recipient  is  expected  to  ensure  the 
gathering,  analysis,  and  reporting  of 
immunization  outcome  indicators  for 
each  Target  Community  AMC/CHN 
Primary  Care  Clinic  relating  to  two  age 
groups  of  children:  12-15  and  24-27 
months  of  age.  A  recipient  is  expected 
to  ensure  that  a  baseline  CASA-type 
assessment  is  performed  for  each  Target 
Community  AMC/CHN  Primary  Care 
Clinic  and  is  repeated  at  6-month 
intervals.  Sampling  should  be  consistent 
with  the  CASA  methodology. 

2.  Task  II  activities— The  purpose  of 
Task  II  is  to  improve  the  immunization 
practices  of  other  Target  Community 
primary  medical  care  providers.  This 
includes: 

a.  Continuing  Task  I  activities  in  each 
AMC/CHN  Primary  Care  Clinic; 

b.  Exporting  successful  Task  I 
activities  to  other  AMC/CHN  Primary 


Care  Clinic(s)  serving  the  Target 
Community(ies);  and, 

c.  Exporting  successful  Task  I 
activities  to  other  primary  health  care 
providers  serving  the  Target 
Community(ies). 

d.  Clinic-based  process  and  outcome 
evaluations — As  with  Task  I,  the 
recipient  is  responsible  in  performing 
Task  n  for  ensuring  that  a  CASA-type 
assessment  is  periodically  pierformed  for 
each  participating  primary  health  care 
provider  in  the  Target  Community(ies). 
Also,  as  with  Task  I.  the  recipient  may 
discharge  this  responsibility  by  using  its 
own  resources  or  by  engaging  other 
expertise,  such  as  the  State  or  local 
health  department. 

3.  Task  III  activities — The  piuTXJse  of 
Task  ni  is  to  design  and  test  creative 
approaches  to  raising  the  immunization 
coverage  level  of  remaining  Target 
Community  children.  Task  III  includes: 

a.  Continuing  all  Task  I  and  Task  II 
activities  in  the  Target  Communitylies); 

b.  Developing  creative,  practical 
strategies  for  bringing  all  infants  into  the 
primary  health  care  delivery  system  for 
the  earliest  recommended  well-child- 
care  visit,  and  retaining  them  in  the 
system;  and  developing  protocols  based 
on  conventional  scientific  methods  for 
rigorously  evaluating  the  feasibility  of 
these  strategies; 

c.  Developing  creative,  practical 
strategies  for  returning  and  retaining 
children  who  have  dropped  out  of  the 
health  delivery  system,  and  develop 
protocols  based  on  conventional 
scientific  methods  for  rigorously 
evaluating  the  feasibility  of  these 
strategies; 

d.  Collaborating  with  CDC  on  the 
design  of  all  Task  III  investigations; 

e.  Implementing  investigations  to  test 
Task  III  strategies, 

f.  Task  III  Evaluation — Procedures  and 
parameters  for  the  evaluation  of  Task  III 
activities  will  be  described  as  part  of  the 
individual  protocols  approved  and 
implemented  and  on  the  schedule 
specified  in  those  protocols. 

Although  the  projects  resulting  from 
this  announcement  are  demonstrations 
rather  than  research  studies,  valuable 
new  knowledge  will  be  gained  that  can 
help  other  areas  improve  the 
immunization  status  of  children.  It  is 
expected  that  the  recipients  will  publish 
their  methods  and  results.  Data  from 
individual  projects  belong  to  the 
recipients  but  must  be  shared  with  the 
CDC,  and  CDC  reserves  the  right  to 
publish  scientific  papers  from  data  that 
are  aggregated  across  projects. 
Publication  of  individual  project  data  in 
the  same  manuscript  with  these 
aggregate  data  will  be  a  shared 
responsibility  with  the  standard  rules  of 


authorship  applying.  Thus,  all  authors 
must  have  participated  in  the  creation, 
conduct,  analysis,  and  interpretation  of 
results. 

B.  CDC  Activities 

1.  Provide  medical,  epidemiologic, 
programmatic,  and  educational 
consultation  and  technical  assistance  in 
planning,  operating,  improving,  and 
evaluating  the  demonstration  project. 

2.  Provide  technical  assistance  in 
community  coalition  development  to 
increase  the  potential  for  achieving  Task 
n  and  Task  ffl. 

3.  Provide  oversight  for  the  rigorous 
scientific  approach  to  be  taken  in  Task 
ni  to  increase  the  use  of  primary  care  by 
underserved  families  of 
underimmunized  children. 

4.  Ensure  that  recipients  are  provided 
population-based  immunization 
coverage  data  for  their  respective  urlian 
area  or  rural  area  Target  Community(ies) 
as  such  data  become  available  horn  the 
independent  evaluation  contractor. 

5.  Coordinate  the  dissemination  of 
findings  from  the  demonstration  project 
and  collaborate  with  recipients  on 
specific  publications  involving  data 
collected. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
screened  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading,  "Program 
Requirements"  (A-L).  Incomplete 
applications  and  applications  which  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization. 

Applications  accepted  for  full  review 
will  be  reviewed  and  evaluated 
accoi-ding  to  the  following  criteria: 

A.l.  For  Urban  Area  Applicants— The 
extent  to  which  need  for  the  program  is 
justified  by  the  applicant's 
documentation  of:  (1)  the  magnitude  of 
unmet  primary  care  needs  and 
underimmunization  (if  available)  of 
urban  inner  city  and  other  underserved 
populations  in  the  proposed  Target 
Community(ies);  and  (2)  the  existence  of 
the  current  annual  birth  cohort  residing 
in  the  proposed  Target 
Community(ies)— 10  Points. 
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A. 2.  For  Rural  Area  Applicants — The 
extent  to  which  need  for  the  program  is 
justified  by  the  applicant's 
documentation  of  the  magnitude  of 
unmet  primary  care  needs  and 
underimmunization  (if  available)  of  the 
underserved  populations  living  in  the 
proposed  Target  Community(ies) — 10 
Points. 

B.  The  extent  to  which  the  applicant's 
documentation  establishes:  (1) 
experience  in  delivering  children's 
primary  care  and  immunization  services 
to  underserved  child  populations  in  the 
Target  Community(ies);  (2)  knowledge 
of  the  population  in  the  Target 
Community(ies),  as  reflected  by  the 
cultural  approprialene.ss  of  services  that 
the  applicant  is  providing;  and  (3) 
existence  of  the  current  annual  birth 
cohort  collectively  .served  by  AMCVCHN 
Primary  Care  Clinics  participating  as 
part  of  the  proposed  Target 
Community(ies) — 10  Points. 

C.  The  extent  to  which  the  proposed 
program  framework  is  comprehensive, 
specific,  reasonable,  and  realistic — 20 
Points. 

D.  The  quality  and  feasibility  of  a 
narrative  program  proposal  that 
includes:  (1)  detailed  plans  for:  (a) 
implementing  all  Task  I  and  Task  II 
activities  and  general  preparations  for 
Task  III;  (b)  program  management;  (c) 
documenting  the  process,  including 
successes  and  failures,  of  implementing 
the  activities  of  the  three  tasks;  (d) 
resolving  problems  that  might  be 
encountered  in  designing  and 
implementing  program  activities,  (e.g.. 
problems  in  recruiting,  hiring,  or 
retaining  staff;  training  of  staff; 
monitoring  and  ensuring  staff 
performance;  and  monitoring  and 
ensuring  provider  performance  in  Task 
II  and  Task  III);  and  (e)  completing  and 
submitting  progress  reports;  and  (2)  the 
extent  to  which:  (a)  the  applicant's 
proposed  Target  Community(ies)  are 
visually  represented  on  a  census  tract 
map;  (b)  data  regarding  the  applicant's 
proposed  Target  Community(ies)  and 
AMC/CHN  Primary  Care  Clinics  appear 
to  dot;ument  the  infrastructure  needed 
to  successfully  conduct  and  evaluate 
this  demonstration  project;  (t;)  the  plan 
to  ensure  thersustainability  of  the  results 
of  carrying  out  the  project's  tasks  is 
realistic;  and  (d)  the  plan  is  feasible  in 
relation  to  the  size  of  the  current  annual 
birth  cohort,  both  residing  in  the  Target 
Community(ies)  and  being  .served  by 
AMC/CHN  Primary  Care  Clinics  in  the 
selected  Target  Community(ies) — 20 
Points. 

E.  The  extent  to  which:  (1)  the 
evaluation  plan,  either  of  ati  applying 
AMC  or  of  a  CHN  through  the  AMC 
which  will  be  responsible  for  the  clinic- 


based  prot:ess  and  outcome  evaluation 
for  the  CHN's  project,  will  measure  the 
achievement  of  the  applicant's  stated 
goals  and  objectives,  quality  assure 
services,  and  support  the  ongoing 
management  of  the  projet:t;  (2)  the 
evaluation  capability  of  an  applying 
AMC.  or  of  a  CHN  through  the  AMC 
which  will  be  responsible  for  clinic- 
based  process  and  outcome  evaluation 
of  the  CHN's  proposed  demonstration 
program;  and  (3)  the  proposed  control 
population  is  visually  represented  on  a 
census  tract  map  and  meets  the 
specifications  for  HPSA  inclusion, 
racial/ethnic  group  composition,  and 
Medicaid  proportion  set  forth  in 
subsection  E.  Evaluation  Plan  of  the 
Application  Contents  section — 20 
Points. 

F.  The  extent  to  which  the  applicant's 
description  of  a  patient  information 
system  indicates  a  conclusion  that  the 
system  is  adequate  to  support  an 
effective  program — 10  Points. 

G.  The  extent  to  which  the  applicant 
proposes  and  properly  documents 
potentially  effective  coordination, 
collaboration,  and  working  relationships 
with  State/local  health  departments — 5 
Points. 

H.  The  extent  to  which  the  applicant 
documents  effective  prior  working 
relationships  with  project  collaborators, 
and  the  extent  to  which  the  applicant 
will  coordinate  and  collaborate  with 
providers  (private  and  public],  relevant 
community  organizations,  coalitions, 
and  other  agencies  serving  the 
populations  in  the  Target 
Community(ies).  For  applying  CHNs, 
the  extent  to  which  there  is 
documentation  showing  the  details  of 
an  formal  agreement  whereby  a 
collaborating  AMC  agrees  to  assume 
responsibility  for  the  clinic-based 
process  and  outcome  evaluation  of  the 
CHN's  project  activities — 5  Points. 

Funding  Priorities 

During  the  selection  process  of  urban 
area  demonstration  projects,  CDC  will 
make  every  effort  to  ensure  that  funded 
applications  reflect  a  geographic 
distribution,  as  well  as  racial/ethnic 
diversity  of  the  target  populations; 
however,  consistent  with  consideration 
of  technical  merit,  at  least  one  urban 
area  award  will  be  made  to  an  applicant 
serving  a  predominantly  African- 
American  population,  and  at  least  one 
award  will  be  made  to  an  applicant 
serving  a  predominantly  Hispanic 
population.  No  more  than  one  urban 
area  project  will  be  funded  in  a  State. 
The  award  of  a  rural  area  project  will 
not  be  affected  by  the  geographic 
distribution  or  ethnic/racial  diversity  of 
urban  area  projects.  Therefore,  it  is 


possible  that  an  urban  area  project  and 
the  single  rural  area  project  could  be 
awarded  in  the  same  State,  but  not  to 
the  same  recipient. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  All  comments  received  on  or 
before  June  7, 1996  will  be  considered 
before  the  final  funding  priority  is 
established.  If  the  funding  priority 
.should  change  as  a  result  of  any 
comments  received,  a  revised 
announcement  will  be  published  in  the 
Federal  Register  prior  to  the  final 
selection  of  awards.  Written  comments 
should  be  addressed  to:  Ron  Van  Duyne, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  Room  321,  Atlanta. 
Georgia  30305. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  the  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Lisa  G.  Tamaroff.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Atlanta.  Georgia 
30305.  no  later  than  60  days  after  the 
application  due  date.  Please  include  the 
Program  Announcement  Number  and 
Program  Title  on  the  letter. 

Public  Health  System  Reporting 
Requirement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  non-governmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 


following  information  must  he 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  numtier  is  93.268. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Specialist  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline,  (e.g.,  June  12  for  a  July  12 
submission).  The  letter  should  identify 
the  announcement  number,  the  name  of 
the  applicant  AMC  or  CHN  and  its 
Project  Collaborators,  as  defined  in  this 
announcement,  and  the  geographic  type 
(urban  or  rural)  of  program  which  the 
intended  application  will  address.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 


efficiently  and  thereby  potentially 
benefit  all  applicants. 

B.  Application 

The  application  should  be  carefully 
completed,  following  the  directions 
provided  in  this  program 
announcement.  The  original  and  two 
copies  of  the  application  PHS  Form 
5161-1  must  be  submitted  to  Lisa  G. 
Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  Room 
300,  Mailstop  E-13,  Atlanta,  Georgia 
30305,  on  or  before  July  12. 1996. 

1.  Deadline 

Applications  will  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  triage  process,  if  it  is  employed,  or 
the  objective  review  process  if  it  is  not. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications 
Applications  that  do  not  meet  the 

criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  and 
will  be  returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332^561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  wiil 
need  to  refer  to  Announcement  #612. 
You  will  receive  a  complete  program 
description.  The  program 
announcement  is  also  available  on 
through  the  CDC  homepage  on  the 
Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov.  CDC 
will  not  send  program  announcements 
by  facsimile  or  express  mail.  If  you  have 
any  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6796,  Internet 
address:  lgtieopspgol.em.cdc.gov. 


Programmatic  technical  assistance 
may  be  obtained  from  Russ  Havlak. 
Immunization  Services  Division, 
National  Immunization  Program, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Building  12, 
Corporate  Square  Boulevard.  Mailstop 
E-52,  Atlanta,  Georgia  30329.  telephone 
(404)  639-8569.  Internet  address: 
grhl@cpstbl.em.cdc.gov. 

Please  refer  to  Announcement 
Number  612  when  requesting 
information  and  submitting  an 
application. 

"There  may  be  delays  in  mail  delivery 
as  well  as  difficulty  in  reaching  the  CDC 
Atlanta  offices  during  the  1996  Summer 
Olympics  (July  19-August  4).  Therefore. 
CDC  suggests  the  following  to  get  more 
timely  responses  to  any  questions:  using 
internet/email,  following  all 
instructions  in  this  announcement,  and 
leaving  messages  on  the  contact 
person's  voice  mail. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  D.C.  20402-9325. 
telephone:  202-512-1800. 

Dated:  May  2.  1996. 
loseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 
jFR  Doc.  96-11443  Filed  5-7-96:  8:45  am) 

BIUJNG  COOE  41«3-tS-P 


Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGeiCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice.     

SUMMARY;  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates. 
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can  be  accessed  by  dialing  1-800-741- 
8138  or  3()1^4:M).572.  Each  advisory 
committee  is  assigned  a  .S-digit  number. 
This  5-digif  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Veterinary  Medicine  Advisory 
Committee 

Dat(^.  time,  and  place.  May  29,  1996, 
a-.'M  a.m..  Holiday  Inn— Gaithersburg. 
Goshen  Room.  Two  Montgomery  Village 
Ave..  Gaithersburg.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  8:30  a.m.  to 
10:30  a.m.;  open  public  hearing,  10:30 
a.m.  to  11:30  a.m.,  unless  public 
participation  does  not  la.st  that  long; 
open  committee  discussion,  11:30  a.m. 
to  2:30  p.m.;  open  public  hearing,  2:30 
p.m.  to  3:30  p.m.,  unless  public 
participation  does  not  last  that  long; 
loanne  M.  Kla,  Center  for  Veterinary 
Medicine  {HFV-244).  Food  and  Drug 
Administration.  7.500  Standish  PI.. 
Rockville.  MD  20855,  301-594-1765.  or 
FDA  Advisory  Committee  Information 
Hotline.  1-800-741-8138  (301-443- 
0572  in  the  Washington.  DC  area). 
Veterinary  Medicine  Advisory 
Committee,  code  12546.  Please  call  the 
hotline  for  information  concerning  any 
possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disea.se  and 
increased  animal  production. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentation  should  notify  the 
contact  person  before  May  22,  1996.  and 
.submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  dis(  tission.  FDA 
relies  on  States  and  the  milk  industry 
for  much  of  the  routine  drug  residue 
monitoring,  and  in  conjunction  with  the 
National  Conference  on  Interstate  Milk 


Shipments  (NCIMS),  uses  its  limited 
resources  in  the  training  of  a  wide  range 
of  State  and  industry  personnel, 
provides  testing  for  the  accreditation  of 
State  laboratories,  and  conducts  a 
limited  number  of  assays.  The  General 
Accounting  Office  (GAO)  recently 
recommended  that  FDA  develop  a 
comprehensive  strategy  to  address 
animal  drug  residues  in  milk.  The  first 
topic  to  be  addressed  by  the  committee 
will  be  a  draft  document  entitled  "FDA 
Strategy  To  Address  Animal  Drug 
Residues  In  Milk."  During  the 
afternoon,  the  committee  will  discuss     . 
the  status  of  the  sometribove  Post- 
Approval  Monitoring  Program  (PAMP). 
FT)A  approved  sometribove.  a 
recombinant  bovine  somatotropin  (bST) 
on  November  12.  1993  (58  FR  55946). 
and  the  product,  PosilacW,  began 
commercial  distribution  on  February  4. 
1994.  Steps  have  been  taken  to  monitor 
sometribove  in  commercial  use.  The 
Monsanto  Co.  is  conducting  a  PAMP 
that  includes  the  following  elements: 

•  A  study  of  animal  health  effects 
including  mastitis,  animal  drug  use  and 
resulting  loss  of  milk  associated  with 
bST  use  in  a  minimum  of  24 
commercial  dairy  herds.  The  in-life 
portion  of  this  study  were  recently 
completed.  The  committee  will  hear  a 
brief  status  report  on  May  29.  1996.  and 
will  consider  the  report  in  detail  during 
the  fall  of  1996  after  the  quality 
assurance  and  statistical  treatments  of 
the  data  are  complete. 

•  A  2-year  tracking  system  of  milk 
production  and  drug  residues  in  key 
dairy  States  that  represent  over  50 
percent  of  the  total  U.S.  milk  production 
to  compare  the  amount  of  milk 
discarded  due  to  drug  residues  before 
and  after  bST  approval. 

•  A  12-month  comparison  of  the 
proportion  of  milk  discarded  due  to 
possible  dnig  residues  between  bST 
treated  and  untreated  herds. 

•  A  reporting  system  to  monitor  bST  use 
and  reports  of  adverse  drug  experiences. 
The  committee  will  also  consider  the  2- 
year  tracking  system  to  compare  mild 
discarded  pre-  versus  post-bST  approval 
and  adverse  experience  reports  filed 
with  FDA  during  the  first  2  years  of 
sometribove  commercial  use. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 


for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  of)en  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 


through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginnrng  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  April  29,  1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
|FR  Doc.  96-11436  Filed  5-7-96;  8:45  ami 

BILUNO  CODE  4160-01-F 


Health  Care  Financing  Administration 
[HCFA-319] 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired:  Title  of  Information 
Collection:  State  Medicaid  Eligibility 
Quality  Control  (MEQC)  Sample 
Selection  Lists;  Form  No.:  HCFA-319; 
Use:  The  State  MEQC  sample  selection 
list  is  necessary  for  regional  offices  to 
control  and  track  State  MEQC  reviews. 
The  sample  selection  lists  contain 
identifying  information  on  Medicaid 
beneficiaries;  Frequency:  Monthly; 
Affected  Public:  State,  local,  or  tribal 
govenunent;  Number  of  Respondents: 
55;  Total  Annual  Responses:  12;  Total 
Annual  Hours:  JL280. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 


E-mail  your  request,  including  your 
address,  to  Paperwork^cfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Plaiming  and 
Analysis  Staff,  Attention:  Linda 
Mansfield.  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  April  29, 1996. 
Kathleen  B.  Lanon, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Administration. 

|FR  Doc.  96-11384  Filed  5-7-96;  8:45  ami 

BILUNQ  CODE  4120-03-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-814546 
Applicant:  James  Spotila,  Drexel  University, 

Philadelphia,  PA 

The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples  from 
leatherback  sea  turtle  (Dermochelys 
coriacea),  green  sea  turtle  [Chelonia 
mydas  agassizi)  and  olive  ridley  sea 
turtle  [Lepidochelys  olivacea)  from 
Costa  Rica  and  India  for  the  purpose  of 
scientific  research  that  will  benefit  the 
species  in  the  wild.  This  notice  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 

Written  data  or  comments  should  be 
-submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 


following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  May  3. 1996. 
Caraliiie  Andenon, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  96-11490  Filed  5-7-96.  8:45  am] 
BILLMQOOOC  4t10-6»-P 


Bureau  of  Land  Management 
(WO-aoo-1310-001 

Qreen  River  Basin  Advisory 
Commitlea,  Colorado  and  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Meeting  of  the  Green 

River  Basin  Advisory  Committee. 


SUMMARY:  This  notice  sets  forth  the  time 
schedule  and  agenda  for  the  third 
meeting  of  the  Green  River  Basin 
Advisory  Committee  (GRBAC). 
DATES:  Wednesday.  May  22, 1996,  from 
8:00  a.m.  until  7:00  p.m..  and  Thursday. 
May  23, 1996.  from  8:00  a.m..  until  4:00 
p.m. 

ADDRESSES:  Moffat  County  Fairgrounds 
Pavilion,  junction  of  Bellaire  and  4th 
Street,  Craig,  CO  81625. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Terri  Trevino.  GRBAC  Coordinator. 
Bureau  of  Land  Management.  P.O.  Box 
1828,  Cheyenne.  WY  82003.  telephone 
(307)  775-6020;  or  Frank  Salwerowicz, 
Bureau  of  Land  Management.  2850 
Youngfield  St..  Lakewood.  CO  80215. 
telephone  number  (303)  239-3745. 
SUPPl-EMBfTARY  INFORMATION:  The  topics 
for  the  meeting  will  include: 

1.  Sub-group  reports; 

2.  Dissemination  of  GRBAC 
information  requests;  and 

3.  Public  comment. 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  oral 
comments  to  the  GRBAC  or  fifing 
written  statements  for  the  GRBAC's 
consideration  should  notify  the  GRBAC 
Coordinator  at  the  above  address  by 
May  14. 1996.  Oral  comments  will  be 
heard  fttjm  5:00  p.m.,  to  7:00  p.m..  on 
Wednesday.  May  22.  The  GRBAC  may 
establish  a  time  limit  for  oral 
statements. 

Dated:  April  29.  1996. 
Mike  Dotaheck, 

Acting  Director,  Bureau  of  Land  Management. 
|FR  Doc.  96-11433  Filed  5-7-96;  8:45  ami 
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(CA-028-4310-40-P] 

Summary  of  temporary  road  closure 

agency:  Biimau  of  Land  Managumeiit, 

Interior. 

ACTION:  Summary  of  Temporary  Rood 

Closure. 

SUMMARY:  Notice  is  hereby  ^iven  that 
effective  imnuniiately.  portions  of  the 
Granger  t'anyon  Road  across  Bureau  of 
[Amd  Management-administered  lands 
in  Modot:  County.  California  are  closed 
to  all  motorized  vehicle  use  until  further 
notice    This  closure  is  necessary  to 
protect  public  .safety  becau.se  of 
ha2uirdous  conditions  cau.sed  by  erosion 
of  the  roadway.  I.o«:ation  of  the  rf)ad  is 
T  42N.  R  IBK,  M.  I).  H.  M..  in  portions 
of  sections  30  and  M.  Modo<:  ("ounty, 
CA.  Repair  and  reopening  of  the  road  is 
contingent  upon  a  long-term  road 
mainfenanc:e  agreeuuMit  Nftween  the 
Modoc  National  Forest  and  the  Bureau 
of  Land  Management.  The  authority  for 
this  closure  is  CFR  8364  (closure  and 
restric:tion  orders).  For  more 
information,  contact  Surprise  Resoun:B 
Area  Manager  Susan  T.  Stokke,  (916) 
279-6101. 
Susan  T.  Slokke. 
Area  Manoijer 

(KR  I>H    <J6-n4;i4  Filiui  S-7-96;  8:45  ami 
BILUfM  COM  4310-40-P 


National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

summary:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commi.ssion  for  Gales  of  the  Arctic 
National  Park  announce  a  forthcoming 
meeting  of  the  Gates  of  the  Arctic 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(l)Call  to  order. 

(2)  Roll  call. 

(3)  Approval  of  summary  of  meeting  minutes 

for  Novemt)er  7-9,  199.'>. 

(4)  Review  agenda. 

(5)  .Superintendent's  introduction  of  guests 

and  staff  ami  review  of  SRC]  fun(.tion  anil 
purpose. 

(6)  Superintendent's  Management/Research 

Reports: 

a.  Administration  and  Management. 

b.  Park  Operations. 

c.  Resource  Management. 

d.  Subsistence  Program 

(7)  Piit)lic  and  agency  comments. 

(8)  Old  business: 


a  Incommg  correspondence, 
b.  Fudnral  Subsistence  Program  Update. 
(..  Uis<;uss  draft  Review  of  Sutisistence  Ijiw 
and  NPS  Regulations  Paper. 

d.  Update  on  NP.S  Firearms/Trapping 
Regulation  clariTication. 

e.  Review  of  public  and  agency  comments 
on  Hunting  Plan  Recommendation  #11: 
Customary  and  Tmditional  use 
Determinations 

{.  .Status  of  previously  submitted  Hunting 
Plan  Re<:()mmendations  #9  and  (tlO. 

g.  Status  of  Anaktuvuk  Pa.ss  Land  Exchange 
Ltrgisiatinn. 

(9)  New  busmess: 

a  Fe<leral  Regional  Coimcil  actions  that 
may  aff»«::t  subsistence  regulations  for  the 
park  or  preserve. 

b.  Incidental  Business  Permits  and  Park 
C^oncessicms. 

(10)  .Set  time  and  place  of  next  meeting. 

(1 1)  Adjournment. 

DATES:  The  meeting  will  be  held 
Tuesday-Thursday.  May  14-16.  1996. 
The  meeting  will  be  from  7  p.m.  to  9:30 
p.m.  on  Tuesday,  from  8:30  a.m.  to  4:30 
p.m.  and  7  p.m.  to  9  p.m.  on  Wednesday 
and  from  8:30  a.m.  to  11  a.m.  on 
Thursday. 

LOCATION:  The  meeting  will  be  held  at 
Commack's  Lodge  in  Shungnak.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Mills.  Superintendent.  Gates  of  the 
Arctic  National  Park  and  Preserve.  P.O. 
Box  74680,  Fairbanks.  Alaska  99707. 
Phone  (907) 456-0281. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advi.sory 
Committees  Act. 
Marcia  Blaszak, 
Acting  Field  Director 

|FR  D<k;.  96-11304  Filed  5-7-96;  8:45  amj 
BU.UNQ  CODE  431»-7<Mi 


Little  River  Canyon  National  Preserve, 
Alat>ama 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice — acceptance  of 
concurrent  jurisdiction. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Alabama  has  conveyed  to 
the  National  Park  Service  (NPS) 
concurrent  jurisdiction  over  all  the 
lands  and  waters  within  the  exterior 
boundaries  of  Little  River  Canyon 
National  Preserve,  Alabama. 
EFFECTIVE  DATE:  Concurrent  jurisdiction, 
pursuant  to  the  Agreement  discussed 
below,  became  effective  on  March  28, 
1996.  upon  the  acceptance  by  the  NPS 
from  the  Governor  of  Alabama. 


FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Little  River  Canyon 
National  Preserve,  F^ort  Payne.  Alabama 
35967.  Telephone  205-997-9239. 
SUPPLEMENTARY  INFORMATION:  On  May 
26,  1981,  the  United  States,  acting  in 
accordance  with  provisions  of  16  U.S.C. 
§  la-3  and  40  U.S.C.  §  255,  and  the  State 
of  Alabama,  acting  in  accordance  with 
§  42-3-1  Code  of  Alabama  1975,  entered 
into  an  Agreement,  whereby  concurrent 
jurisdiction  was  established  over  lands 
and  waters  within  certain  spet;ified 
units  of  the  National  Park  System 
within  the  State  of  Alabama. 

Paragraph  IV  on  page  3  of  the 
Agreement  provides  "That  if  pursuant 
to  an  Act  of  the  United  States  Congress, 
additional  National  Park  Service  units, 
not  set  out  herein,  are  created  within  the 
State  of  Alabama,  that  this  agreement 
may  be  modified  by  amendment  to 
incorporate  these  subsequently  created 
units  into  the  said  Agreement,  making 
the  units  subject  to  the  terms  and 
conditions  contained  in  the  said 
Agreement". 

Based  on  this  Agreement,  the  United 
States  and  the  State  of  Alabama  have 
determined  that  it  is  to  their  mutual 
benefit  to  amend  the  aforementioned 
Agreement  for  the  purposes  of 
establishing  concurrent  jurisdiction  for 
Little  River  Canyon  National  Preserve. 
Governor  Fob  James  of  the  State  of 
Alabama  conveyed  concurrent 
jurisdiction  over  all  the  lands  and 
waters  within  the  exterior  boundaries  of 
Little  River  Canyon  National  Preserve 
through  an  amendment  to  the  existing 
Agreement  of  concurrent  jurisdiction 
over  lands  and  waters  within  National 
Park  System  units  in  the  State  of 
Alabama.  On  March  28, 1996,  Roger  G. 
Kennedy,  Director  of  the  National  Park 
Service.  Department  of  the  Interior 
accepted  this  jurisdiction  from  the  State 
of  Alabama. 

Dated:  April  16,  1996. 
Chris  L.  Andress, 

Acting  Associate  Director,  Park  Operations 
and  Education,  National  Park  Service. 
|FR  Doc.  96-11398  Filed  5-7-96;  8:45  ami 
BILLING  COOE  4310-70-P 


National  Park  System  Units  in  the  State 
of  New  Jersey 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice — Acceptance  of 
concurrent  jurisdiction. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  New  Jersey  has  ceded  to  the 
National  Park  Service  (NPS)  concurrent 
jurisdiction  over  lands  and  waters, 
owned,  leased  or  administratively 
controlled,  and  those  hereafter  acquired, 
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leased  or  administratively  controlled  by 
the  National  Park  Service,  within  the 
boundaries  of  units  of  the  National  Park 
System  within  the  State  of  New  Jersey. 
EFFECTIVE  DATE:  Concurrent  jurisdiction, 
pursuant  to  the  State  legislation 
discussed  below,  became  effective  on 
March  28, 1996,  upon  the  acceptance  by 
the  NPS  fi-om  the  Governor  of  New 
Jersey. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Burnett.  Ranger  Activities 
Division,  National  Park  Service, 
Washington.  DC.  Telephone  202-208- 
4874. 

SUPPLEMENTARY  INFORMATION:  In  August 
1995,  the  State  of  New  Jersey  passed 
legislation  {P.L.  1995.  Chapter  212) 
ceding  to  the  NPS  concurrent  legislative 
jurisdiction  "over  lands  and  waters, 
owned,  leased  or  administratively 
controlled,  and  those  hereafter  acquired, 
leased  or  administratively  controlled  by 
the  National  Park  Service,  within  the 
boimdaries  of  imits  of  the  National  Park 
System  within  the  State  of  New  Jersey." 
On  August  14,  1995,  Governor  CJiristine 
Todd  Whitman  signed  the  legislation 
officially  ceding  the  jurisdiction.  On 
March  8, 1996,  in  accordance  writh  40 
U.S.C.  §  255.  Robert  G.  Kennedy, 
Director  of  the  National  Park  Service, 
Department  of  the  Interior,  accepted 
from  the  State  of  New  Jersey  the 
cessation  of  concurrent  legislative 
jvuisdiction  over  the  lands  identified  in 
the  State  legislation.  Those  lands 
include  the  following  five  park  units: 

1.  Delaware  Water  Gap  National 

Recreation  Area 

2.  The  Sandy  Hook  Unit  of  Gateway 

National  Recreation  Area 

3.  Morristown  National  Historic  Park 

4.  Thomas  Edison  National  Historic  Site 

5.  Ellis  Island 
Dated:  April  16.  1996. 

Quris  L.  Andress, 

Acting  Associate  Director,  Park  Operations 
and  Education,  National  Park  Service. 
IFR  Doc.  96-11396  Filed  5-7-96;  8:45  ami 
BILLING  COOE  4310-70-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-31, 73«,  736A,  738B.  73«q 

Amended  Certification  Regarding 
Eligit>ility  to  Apply  for  Workers 
Adjustment  Assistance 

Bayer  Clothing  Group.  Inc..  Qearfield, 
Pennsylvania;  Bayer  Clothing  Group.  Inc.. 
Hyde,  Pennsylvania;  Bayer  Clothing  Group, 
Inc.  New  Philadelphia.  Pennsylvania;  Kent 


Sportswear,  Inc..  Curwensville, 
Pennsylvania. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  1, 1996,  applicable  to  all  workers 
of  Bayer  Clothing  Group,  Inc.,  located  in 
Clearfield,  Pennsylvania.  Tlie  notice 
was  published  in  the  Federal  Register 
on  March  19, 1996  (61  FR  11224). 

At  the  request  of  the  petitioner, 
UNITE,  the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  Union  officials  report  that  two  of 
the  subject  finns'  production  faciUties  of 
the  subject  firm  were  excluded  from  the 
worker  certification,  the  Hyde  Plant  and 
the  New  Philadelphia  Plant.  The 
workers  produce  men's  sportcoats  and 
suit  coats.  Also  excluded  was  Kent 
Sportswear,  Inc.  located  in 
Curwensville,  Pennsylvania,  a 
contractor  engaged  in  sew,  press  and 
finish  operations  for  the  Bayer  Clothing 
Group,  Inc. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Bayer  Clothing  Group,  Inc.,  who  were 
adversely  affected  by  increased  imports 
of  apparel.  Accordingly,  the  Department 
is  amending  the  certification  to  include 
workers  of  the  subject  firm  locations  in 
Hyde  and  New  Philadelphia, 
Pennsylvania,  and  workers  of  Kent 
Sportwear,  Inc.,  located  in 
Curwensville,  Pennsylvania. 

The  amended  notice  applicable  to  TA- 
W-31, 736  is  hereby  issued  as  follows: 

"All  workers  of  Bayer  Clothing  Group,  Inc., 
located  in  Clearfield.  Pennsylvania  (TA-W- 
31,736);  Hyde.  Pennsylvania  (TA-W- 
31,736A);  and  New  Philadelphia. 
Pennsylvania  (TA-W-31. 736B);  and  workers 
of  Kent  Sportswear,  Inc.,  Curwensville, 
Pennsylvania  (TA-W-31, 736C)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  Decemljer  11. 1994, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  29th  day 
of  April  1996. 

RusseU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-11508  Filed  5-7-96;  8:45  amj 

BIUJNG  COOE  451»-30-M 


[TA-W-30350B] 

Amended  Certificatton  Regarding 
Eligibility  to  Apply  for  Worker 
Adlustment  Assistance;  Haggar 
Clothing  Company;  Weslaco 
K/lanufacturlng  Company  alk/al  Bowie 
Manufacturing  Company  aWa  Wesiaco 
Sewing,  Weslaco,  Texas 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  notice  of 
Amended  Certification  Regarding 
EUgibility  to  Apply  for  Worker 
Adjustment  Assistance  on  April  19. 
1996,  applicable  to  all  workers  of 
Haggar  Clothing  Compjany,  Weslaco 
Manufacturing  Company,  a/)J&  Bowie 
Manufacturing  Company,  Weslaco, 
Texas.  The  notice  will  soon  be 
pubhshed  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  men's  pants  and  coats. 
The  State  Agency  reports  that  some  of 
the  workers  separated  from  the  subject 
firm  had  their  unemployment  insiu-ance 
(UI)  taxes  paid  to  Weslaco  Sewing. 
Accordingly,  the  Department  is  again 
amending  the  certification  to  include 
Weslaco  Sewing. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Haggar  Clothing  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,850  is  hereby  issued  as 
follows: 

All  workers  of  Haggar  Clothing  Company, 
Weslaco  Manufacturing  Company,  a/k/a 
Bowie  Manufacturing  Company,  a/k/a 
Weslaco  Sewing,  Weslaco,  Texas  (TA-W- 
30,850B)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  16. 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Act  of  1974. 

Signed  at  Washington.  DC.  this  27th  day 
of  April  1996 
RusseU  T.  Kile. 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Q^ice  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-11502  Filed  5-7-96.  8:45  am] 

BH.LM6  COOE  4510-aft-M 


20836 


Federal  Register  /  Vol.  61.  No.  90  /  Wednesday.  May  8.  1996  /  Notices 


[TA-W-a2.07»;  TA-W-32,07«A;  TA-W- 
32.079B] 

Notice  Of  Tennination  of  Investigation; 
Nesor  Alloy  Corporation,  West 
Caldwell,  New  Jersey;  Nesor  Alloy 
Corporation,  Montville,  New  Jersey; 
Nesor  Alloy  Corporation,  Fairfield,  New 
Jersey 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  12.  1996  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Nesor  Alloy 
Corporation.  West  Caldwell.  Montville 
and  Fairfield.  New  Jersey  locations. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  27th  day 
of  April.  1996 
Russell  T.  Kile. 

Acting  Prxypxim  Manager.  Policy  and 
Peemploywent  Services.  Office  of  Trade 
Adjustment  Assistance 
iFRDot;  96-11503  Filed  5-7-96;  8  45  am] 

BILUNO  COM  4S10-30-M 

rTA-W-31,485] 

Amended  Certification  Regarding 
Eligit>illty  to  Apply  for  Worlier 
Adjustment  Assistance;  Quantum 
Corporation  High  Capacity  Storage 
Group,  Colorado  Springs,  Colorado; 
including  workers  employed  through 
T.S.I.  Temporary  Agency,  Colorado 
Springs,  Colorado 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U  S.C.  2273)  the 
Department  of  Uibor  issued  a 
Certifit:ation  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  22,  1995.  applicable  to  all 
workers  of  Quantum  Corporation.  High 
Capacity  Storage  (iroup  located  in 
Colorado  Springs.  Colorado.  The 
certification  covered  temporary  workers 
leased  to  Quantum  thrf)iigh  various 
agencies  in  Clolorado  Springs  The 
notice  was  published  in  the  Federal 
Register  on  Liet.ember  12.  199.5  IHU  FR 
63732). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  (  ertificalion 
for  workers  of  the  sub)e<  t  firm  The 
.\gency  reports  that  workers  of  T  S.I 
Temporary  Agent  y.  C^olorado  Springs, 
Colorado,  were  inadvertently  excluded 
from  the  certification 

The  intent  of  the  Departments 
i:ertification  is  to  include  all  workers  of 
Quantum  who  were  adversely  affected 
by  imports   Accordingly,  the 
Department  is  ameiuling  the 


certification  to  include  workers  of  T.S.I. 
Temporary  Agency. 

The  amended  notice  applicable  to 
TA-W-3 1.485  is  hereby  issued  as 
follows: 

All  workers  of  Quantum  Corporation,  High 
Capacity  Storage  Group,  and  workers  of  T.S.I. 
Temporary  Agency,  contracted  by  Quantum 
(Corporation.  Colorado  Springs.  Colorado  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  19, 1994, 
are  eligible  to  apply  fc  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  27th  day 
of  April  1996. 
Russell  T.  Kile, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance 
|FR  Doc  96-11507  Filed  5-7-96;  8:45  am) 

BILUNO  COOC  4aiO-30-M 


[TA-W-31,743.743A] 

Amended  Certification  Regarding 
Eligit}ility  To  Apply  for  Worker 
Adjustment  Assistance;  R.D.  Simpson, 
Incorporated  Oncluding  DAE  Laundry) 
Cartersville,  QA  and  Zena  Enterprises, 
New  York.  NY 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
[anuary  23,  1996.  applicable  to  all 
workers  of  R.D.  Simpson.  Incorporated 
(including  D&E  Laundry)  Located  in 
Cartersville.  Georgia.  The  notice  was 
published  in  the  Federal  Register  on 
February  6,  1996  (FR  4486). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  at  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Zena  Enterprises,  an 
affiliate  of  the  subject  firm,  located  in 
New  York.  New  York.  The  company 
reports  that  workers  at  Zena  provide 
services  in  support  of  the  production  of 
jeans  by  the  subject  firm  in  Cartersville. 
Cieorgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  jeans. 
.^(:cordingly.  the  Deparfment  is 
amending  the  certification  for  workers 
of  the  sub)e<;t  firm  to  include  all  workers 
of  Zena  Enterprises  in  New  York.  New 
York. 

The  amended  notice  applicable  to 
TA-W-3 1.743  is  hereby  issued  as 
follows: 

.Ml  workers  nf  workers  of  R  D  Simpson. 
liK  orporait'd  (ini  luding  D&E  Laundry), 
Cartersvilli-  (.e<)rRia(TA-W-31.743).  and 
Z»'iui  Kntcrprises.  New  York.  New  York  (TA- 


W-31.743A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  4. 1994  are  eligible  to  apply  for 
'adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  23rd  day  of 
April  1996. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  96-11500  Filed  5-7-96;  8:45  am] 
BILUNQ  COOC  4810-30-M 

(TA-W-32,2e2] 

Notice  of  Termination  of  Investigation; 
Zena  Enterprfaes,  New  York,  NY 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  22. 199  in  response  to 
a  worker  petition  which  was  filed  April 
9. 1996  on  behalf  of  workers  at  Zena 
Enterprises,  New  York,  New  York  (TA- 
W-32.262). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-31.743A).  Consequently,  further 
investigation  in  this  case  yvould  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  D.C..  this  23rd  day 
of  April  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 

jFR  Doc.  96-11506  Filed  5-7-96;  8:45  ami 

BlUJNa  COOC  491»-10-M 


Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
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Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  Migrant  and  Seasonal  Farmworker 
(MSFW)  customer  satisfaction  data. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  he  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  Office  listed  in  the 
address  section  below  on  or  before  July 
8,  1996. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Ms.  Patricia  A.  Carroll, 
Employment  and  Training 
Administration,  Office  of  Policy  and 
Research,  Room  N5637,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Phone:  (202)  219-8680  xl39 
(This  is  not  a  toll  free  number.)  Fax: 
(202)  219-5455. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

DOL  proposes  to  conduct  a  customer 
survey  of  customers'  opinions  about  the 
employment  and  training  services 
received  through  Migrant  and  Seasonal 
Farm  Worker  (MSFW)  programs — how 
helpful  services  were  to  MSFW 
customers,  both  overall  and  for  specific 
services.  This  information  is  critical  for 
improving  the  quality  of  services  and 
making  them  more  responsive  to  the 
needs  of  MSFW  clients.  Furthermore,  it 
is  important  to  determine  whether  and 
how  different  types  of  customers  viewed 
the  helpfulness  of  services  they  received 
and  whether  the  differences  in 
customers'  views  on  the  helpfulness  of 
the  program  are  related  to  their 
subsequent  program  outcomes  and 


employment.  While  some  agencies  have 
instituted  some  form  of  customer 
feedback,  no  other  national  effort  to 
measure  customer  satisfaction  in  the 
MSFW  program  is  underway. 

II.  Current  Actions 

A  national  survey  will  be  conducted 
of  2,100  current  and  past  participants  in 
employment  and  training  services.  They 
will  be  asked  about  their  experiences 
with  the  local  service  providers  referred 
to  as  "grantees"  who  were  awarded 
funds  through  the  JTPA  Title  IV  §  402 
MSFW  program.  Tlie  questions  asked  in 
the  survey  will  allow  the  examination  of 
the  important  relationships  between 
services  and  customer  satisfaction.  The 
questionnaire  will  ask  about  how 
satisfied  customers  were  with  the 
services  overall  and  with  specific 
services,  including  supportive  services. 

A  nationally  representatives  sample  of 
participants  will  be  drawn  from  a 
representative  sample  of  25  grantees. 
From  each  selected  grantee,  a  sample  of 
terminees  and/or  current  participants 
will  be  selected  over  a  period  of  several 
months.  In  this  way,  the  sample  will 
reflect  the  seasonal  differences  in  the 
types  of  customers  served  in  the 
program.  About  one-third  of  the  sample 
will  be  individuals  still  participating  in 
the  program,  who  will  be  interviewed  in 
person  at  the  grantees'  offices.  The 
remaining  two-thirds  of  the  sample  will 
be  interviewed  about  30  days  after  they 
leave  the  program  so  that  the  can  report 
about  how  helpful  services  were  in 
helping  them  find  or  keep  a  job.  These 
individuals  will  be  interviewed  by 
phone,  through  a  mail  survey,  or  in 
pe'rson  if  necessary.  The  results  of  this 
survey  will  be  used  to  suggest  ways  to 
improve  programs  to  better  meet  the 
needs  of  the  MSFW  population. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  MSFW  Customer  Survey. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  1,680  individuals. 

Frequency:  One  time  only. 

Total  Responses:  1,680  responses. 

/Average  Time  per  Response:  20 
minutes. 

Estimated  Total  Rurden  Hours:  560 
hours. 

Total  Rurden  Cost:  To  complete  this 
survey  respondents  are  not  expected  to 
be  required  to  purchase  equipment  or 
services.  The  answers  to  the  questions 
in  the  survey  are  expected  to  be  data 
that  are  already  available.  Therefore,  the 
cost  to  the  respondents  result  only  from 
the  time  spent  answering  the  questions. 
Estimates  of  the  time  to  respond  are 
presented  above. 


Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  2, 1996 
Gerard  F.  FiaU, 

Administrator,  Office  of  Pol  icy  and  Research. 
IFR  Doc  96-11501  Filed  5-7-96:  8:45  am] 


[NAFTA-00721, 00721A] 

Amended  Certincation  RegardNig 
EligiWHty  To  Appty  for  NAFTA 
Transitional  Adjustment  Assistance; 
R.D.  Simpson,  Inoorpoialed  (inciiKing 
D4E  Laundry)  CartersvHIe,  GA  and 
Enterprises,  New  Yorfc,  NY 

In  accordance  with  Section  250(a). 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Notice  of  Certification  of 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance  on 
January  26, 1996,  applicable  to  all 
workers  at  R.D.  Simpson.  Incorporated 
(including  D  &  E  Laimdry)  located  in 
Cartersville,  Georgia.  The  notice  was 
published  in  the  Federal  Register  on 
February  6, 1996  (61  FR  4488). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Zena  Enterprises,  an 
affiliate  of  the  subject  firm,  located  in 
New  York.  New  York.  The  company 
reports  that  workers  at  Zena  provide 
services  in  support  of  the  production  of 
jeans  by  the  subject  firm  in  Cartersville. 
Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
a^ected  by  increased  imports  from 
Mexico  or  Canada.  Accordingly,  the 
Department  is  amending  the 
certification  for  workers  of  the  subject 
firm  to  include  all  workers  of  Zena 
Enterprises  in  New  York.  New  York 

The  amended  notice  applicable  to 
NAFTA-00721  is  hereby  issued  as 
follows: 

All  workers  of  workers  of  R.D.  Simpson. 
Incorporated  (including  D  &  E  Laundry), 
Cartersville,  Georgia  (NAFTA-00721).  and 
Zena  Enterprises.  New  York,  New  York 
(NAFTA-00721  A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  4. 1994  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974 
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.Si(<nccl  at  VV.ishiiiKtdH,  D.t...  this  JJrd  iliiy 
of  .\pril  1'1'th 
RiLisell  T  Kile. 

Ai  tinn  Profinint  ManagtT.  Pnlicv  and 
nffiiifjlovnicnt  .SVtvk  f.v.  OffUf  ofTmiif 
Ailiiislmi'nt  Ansistiiiun 

U'K  I)«M    iM>-115()4  Kilt!(1  5    7~««ii  8  4.Srtm| 
BILLING  COOC  4910-JO-M 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

(it'neral  wage  (interininatioii  decisions 
of  the  .S»'(  retary  of  Ixilwr  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  l.af>or  from  its  study 
of  local  w.tge  conditions  and  data  made 
.ivailablt^  from  other  souri:es    They 
spetify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determintnl  to 
be  prevailing  for  the  descril)eti  classes  of 
laborers  and  met:hanit:s  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specifiwl 
therein. 

The  determinations  in  these  decisions 
of  prev.nliiig  rates  <nui  fringe  iMMit^fits 
have  been  made  in  accordance  with  29 
CFK  Part  1.  by  authority  of  the  Secretary 
of  Libiir  pursuant  t(J  the  provisions  of 
the  Davis-Hacon  .\(.t  of  March  .}.  1911. 
as  amended  (46  Stat    14'H,  as  amended, 
40  U  S.C  27Ha)  and  of  other  Federal 
statutes  referrtni  to  in  2<J  CVK  F'art  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  i  ontaining  provisions  for  the 
payment  of  wages  de*erniine<l  to  he 
pn^vailing  by  the  .Secrtftary  of  Labor  in 
accordance  with  the  DavisHacon  Act 
The  prevailing  rates  and  fringe  benefits 
detennined  in  these  de<:isions  shall,  in 
a(  ( ordaiK  e  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  labori-rs  anil  mec  banics  of  the 
specified  i  las.ses  engaged  on  contra(  t 
work  of  the  c  barai  ter  and  in  the 
localities  des(  ribed  therein 

(iood  cause  is  heretiy  found  for  not 
utili/.iiig  nolii  e  and  publit  i  omments 
pr(M;e<iure  thereon  |)ri<)r  lo  the  issuani:e 
of  these  ilelerminalions  as  prest. ribed  in 
.S  I'  S  (!    iS.t  Mn\  not  providing  for  delay 
in  the  effective  date  as  pn'si  ribed  in  that 
section.  btK;ause  the  necessity  to  issue 
(  urrent  construi  tioii  industry  w.ige 
ileferminations  fretiuently  .md  in  large 
volume  (  auses  prin  edures  to  be 
impractical  and  i  cintrary  to  the  publn. 
interest 


General  wage  determination 
dtHjisions,  and  modifications  and 
supersedeas  det:isions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notii»  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  r«H:eived  by  the  agency,  whichever  is 
e.irlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
C  FR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appluuible  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  l)enefits.  notice  of  which  is 
published  herein,  and  which  are 
( ontained  in  the  Government  Printing 
Office  (GPO)  do<:ument  entitled 
"(ieneral  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Act,'  shall  be  the  minimum  paid  by 
contracrtors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  detennined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
(  onsideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  US,  Department  of  Labor, 
Fmployment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W..  Room  S-3014. 
Washington.  D.C.  20210. 

New  General  Wage  Delermination 
Decisions 

The  number  of  the  decisions  added  to 
the  (iovemment  Printing  Office 
do<:ument  entitled  "General  Wage 
I)»!termination  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State; 

None 

Modincntions  to  General  Wage 
Determination  Decisions 

rhe  number  of  decisions  listed  in  the 
(iovernment  Printing  Office  document 
entitled  "(^neral  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  A(.ts  '  being  modified  are  listed 
by  Volume  and  State  Dates  of 
()ublication  in  the  Federal  Register  are 
111  (larentheses  following  the  decisions 
being  mollified 

\  olinnf  I 

New  Irrscv 

M9h000i!  (May  10.  19961 

\'|9WX)(W(Mav  10,  19961 
New  York 


NY96000:i  (May  10,  1996) 
Volume  II 

District  of  Qilumbia 

00960001  (Mav  10,  1996) 
DC;960003  (May  10,  1996) 

Maryland 

Mb960016  (Mav  10.  1996) 
MD960017  (May  10,  1996) 
MD960034  (May  10,  1996) 
MD960048  (May  10,  1996) 
MD960056  (May  10,  1996) 

Pennsylvania 

PA960001  (May  10,  1996) 
PA960002  (May  10,  1996) 
PA960018  (May  10,  1996) 

Virginia 

VA960O20(May  10.  1196) 
VA960022  (May  10,  1996) 
VA960048(May  10,  1996) 
VA960052  (Mav  10.  1996) 
VA960104'(Mav  10.  1996) 
VA960105(May  10,  1996) 
VA960108  (May  10.  1996) 

Volume  III 

Florida 

FL960001  (May  10, 1996) 
FL960014 (May  10.  1996) 
FL-960017  (May  10,  1996) 
FL960032 (May  10,  1996) 

Volume  IV 

Illinois 

IL960001 (May  10.  1996) 
IL960003 (May  10. 1996) 
IL960004  (May  10.  1996) 
IL960009 (May  10.  1996) 
lL960015(May 10. 1996) 
IL960017(May  10. 1996) 
IL960018(May  10. 1996) 
IL960023(May  10.  1996) 

Wisc;onsin 

WI960003  (May  10.  1996) 

Volume  V 

Iowa 

IA960004  (May  10.  1996) 
iA960005  (May  10.  1996) 
IA960006(May  10.  1996) 
IA960009  (May  10.  1996) 
IA960014  (May  10,  1996) 

Louisiana 

LA960001  (Mav  10.  1996) 
LA960004  (May  10.  1996) 
LA960005  (Mav  10.  1996) 
1^960009  (May  10.  1996) 
LA960012  (May  10,  1996) 
LA960014(May  10,  1996) 
LA960016  (May  10.  1996) 
LA960017  (May  10,  1996) 
LA960018  (May  10,  1996) 

Missouri 

MC)960001  (May  10,  1996) 
MO960002  (May  10,  1996) 
M()960003  (May  10.  1996) 
M()960004  (May  10.  1996) 
MO960005  (May  10.  1996) 
MC)960006  (May  10,  1996) 
MC)960007  (May  10,  1996) 
MO960008(May  10,  1996) 
MO960010  (May  10.  1996) 
MC)960011  (May  10.  1996) 
MO960013  (May  10,  1996) 
MO960014  (May  10,  1996) 
MO960015  (May  10,  1996) 
MC)960016  (May  10,  1996) 


MO960019  (May  10.  1996) 

MO960020  (May  10. 1996) 

MO960041  (May  10, 1996) 

MC)960042  (May  10,  1996) 

MO960043  (May  10,  1996) 

MO960045  (May  10, 1996) 

MO960047  (May  10,  1996) 

MC)960048  (May  10. 1996) 

MC)960049  (May  10, 1996) 

MO960050  (May  10.  1996) 

MO960051  (May  10, 1996) 

MC)960052  (May  10,  1996) 

MO960053  (May  10, 1996) 

MO960054  (May  10,  1996) 

MC)9600S5  (May  10, 1996) 

MC)960056  (May  10. 1996) 

MO960057  (May  10,  1996) 
Oklahoma 

OK960013  (May  10, 1996) 

OK960014  (May  10, 1996) 
Texas 

TX960018  (May  10,  1996) 

Volume  VI 

Alaska 

AK960001  (May  10,  1996) 
Montana 

MT960001  (May  10,  1996) 
Wyoming 

WY960002  (May  10,  1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  Fed  World 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  he  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 

Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 


Signed  at  Washington,  DC.  this  3rd  day  of 
May  1996. 
PhUip  |.  Gloss, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  96-11448  Filed  5-7-96;  8:45  am) 

BIUJNQ  CODE  4Sie-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-04«] 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Convntttee  (SScAC), 
Structure  and  Evolution  of  the 
Universe  Advisory  Subcommittee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Structure  and 
Evolution  of  the  Universe 
Subcommittee. 

DATES:  Monday,  June  3, 1996.  8:30  a.m. 
to  5:00  p.m.;  and  Tuesday,  June  4,  1996, 
8:30  a.m.  to  4:30  p.m. 
ADDRESSES:  NASA  Headquarters, 
Conference  Room  MIC  6-A/B  West,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Alan  N.  Bunner,  Code  SA,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0364. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 
— Structure  and  Evolution  of  the 

Universe  Strategic  Planning 
— Status  of  Ongoing  and  Planned 

Missions 
— Development  of  "Roadmap"  Plans 
— Future  Mission  Concepts 
— Astrophysics  Mission  Plans  in  Europe 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  1,1996. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  96-11394  Filed  5-7-96;  8:45  ami 
BILLMG  CODE  TSIO-OI-M  ' 


[NoUoeM-tMT] 

NASA  Advisory  Council  (NAC).  Space 
Science  Adviaory  Commitlae  (SScAC), 
Sdar  System  Exptorstion  Ad^risory 
Subcommlttsc;  Masting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee.  Solar  System 
Exploration  Advisory  Subcommittee. 
DATES:  Thursday.  June  6. 1996.  8:30  a.m. 
to  5  p.m.;  and  Friday,  June  7, 1996. 8:30 
a.m.  to  1:00  p.m. 

A00R88E8:  National  Aeronautics  and 
Space  Administration.  MIC  Room  5H46, 
300  E  Street  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jurgen  Rahe.  Code  SA.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  (202)  358-2150. 
SUPPLBeiTARY  MPORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— Office  of  Space  Science  Activities 
— Board  of  Directors  Overview 
— Research  Program  Management 

Overview 
— Advanced  Technology  and  Mission 

Studies  Overview 
—Mission  and  Payload  Development, 

Overview 
— Roadmap  to  the  Solar  System 
— Future  Activities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  May  1.  1996 
Leslie  M.  Nolan.  , 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration . 
IFR  Doc.  96-11395  Filed  5-7-96;  8;45  ami 

BILUNG  COOC  mO-OI-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act  Meeting 

AGBCY  HOLDING  THE  MEETING:  National 
Labor  Relations  Board. 
THME  AND  DATE:  10:30  a.m.  Wednesday. 
May  1,  1996. 
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PLACE:  Hoard  Cloiiferenco  Room. 
Klevunlh  Floor.  l(W)  Fourteenth  St.. 
N  VV  .  WastiinKton.  DC.  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S C.  Sm:tion  .'J52b(r.)(2) 
(internal  personnel  rules  and  practici^); 
and  ^)(B)  (disclosure  would  significantly 
frustrate  implementation  of  a  proposed 
Agency  *    *    *  I- 

MATTERS  TO  BE  CONSIOERED:  BudKel 
COMTACT  PERSON  FOR  MORE  INFORMATION: 
|ohn  I    loner.  Fxecutive  S«:retary. 
VVa-shington,  ^.(^  20.570,  Telephone: 
(202)  27,1-1040. 

n»tti<i  WashmstDii,  DC  .  May  I   19M« 

Bv  iliri'i  tiDii  of  lhi«  Board 
|ahn  |.  Toner, 

Sxt^  ijtivp  Sfcretarv.  Sutional  Uihor  Relations 
U<xird 
IFR  Dm    96-1 1617  Filed  5-6-96:  2:01  pm| 

BILUNO  COOC  7S4S-01-M 


UMI 


NUCLEAR  REGULATORY 
COMMISStON 

[Docket  No.  50-440] 

Cleveland  Electric  Illuminating  and 
Ohio  Edison  Company,  et  ai.;  Notice  of 
Transfer  of  Ownership  of  Perry  Nuclear 
Power  Plant 

Notit:e  is  hereby  ^iven  that  the  United 
States  Nuclear  Rexulatory  (Commission 
(('ommission)  is  considering  approval 
under  Title  10  of  the  Co<le  of  Federal 
Rexulations  (CFR).  ,S««<:tion  50  HO.  of  the 
transfer  of  12..SK-per(:ent  ownership  of 
the  facilities  for  the  Perry  Nuclear 
Power  Plant.  Unit  No.  1  (PNPP  Unit  1) 
from  the  (Ihio  Fdison  ('ompany  (Ohio 
Fdison)  to  a  wholly  owned  subsidiary  of 
Ohio  Fdison,  OFS  Nuclear.  Inc.  (OFS). 
By  "Supplemental  Application  For 
License  Transfer."  submitted  under 
cover  of  letter  dateil  IXnember  20,  1095. 
from  .Shaw.  Pittman,  Potts  and 
Trowbridy^e,  Ohio  Filison  informed  the 
CConunission  that  tt  intends  to  transfer  to 
OFS  .1  1 2. iH- percent  t)wnershi()  interest 
in  the  PNPP  I  Init  I  "common  facilities." 
This  request  supplements  an  earlier 
request  to  transfer  a  17  42-pen  ent 
ownership  interest  in  PNPP  Unit  1  from 
Ohio  Fdison  to  OFS.  which  the  NKC 
approved  by  Order  dated  [)t;<  •!mf)er  20. 
1005.  Further,  OFS  has  been  added  to 
(Jperatin^  License  No.  NPF-5H  as  an 
owner  of  PNF'P  Unit  1,  by  Amendment 
No.  HI,  dated  February  27,  lOOfi. 

Pursuant  to  10  CFR  50. HO,  the 
Commission  may  approve  the  transfer  of 
a  licen.se.  after  notice  to  inten-steil 
[)ersons,  upon  the  ('ommission's 
determination  that  the  holder  of  the 
license  following  the  transfer  of  control 
is  qualified  to  Ik;  a  holder  of  the  licen.se 


and  the  transfer  of  the  control  is 
otheryvi.se  consistent  with  applicable 
provisions  of  law,  regulations  and 
orders  of  the  Commission.  Ohio  Edison 
has  requested  consent  under  10  CFR 
50.80  to  transfer  of  the  license 
effectuated  by  the  change  in  control  of 
such  ownership  interest  in  PNPP  Unit  1. 
For  further  details  with  respect  to  this 
action,  see  the  December  29,  1995,  letter 
and  accompanying  submittal,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Dotrument  Room, 
the  Celman  Building.  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  do<:ument  room  located  at  the 
Perry  Public  Library,  3753  Main  Street, 
Perry.  Ohio. 

U«tpd  at  Rix;kvilie.  Maryland  this  2nd  day 
of  May  1996 

For  the  Nuclear  Regulatory  Ck)mmission. 
Gail  H.  Marcua. 

nirv<:tor.  Project  Directorate  111-3.  Division 
of  Reactor  Proieuts—lIl/IV.  (Office  of  Nuclear 
Reoitnr  Regulation. 

IFR  [Mx    96- 1 1430  Filed  5-07-96;  8:45  am) 

■N.UNQ  COOC  7SM-ei-# 


[Doclwl  Nos.  50-362  and  50-363] 

Philadelphia  Electric  Company;  Notice 
of  Consideration  of  Issuance  of 
AmendnMnt  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
CCommission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  F'acilitv  Operating  Licenses  Nos. 
NPF-39  and  NPF-fl5  issued  to 
Philadelphia  Electric  Company  (the 
licensee)  for  operation  of  the  Limerick 
(kinerating  Station  (LGS).  Units  1  and  2, 
lo<  ated  in  Montgomery  County, 
Pennsylvania. 

The  proposed  amendment  would 
rel(K:ate  the  Techni(uil  Specifications 
(T.Ss)  Traversing  In-Core  Probe  (TIP) 
System  Limiting  Condition  For 
Operation  (LCO)  3/4.3.7.7.  and  its  Bases 
3/4.3.7.7.  to  LGS  Technical 
Requirements  Manual  (TRM)  and 
modify  Note  (f)  of  TS  Table  4.3.1.1-1, 
"Reactor  Protection  System 
Instrumentation  Surveillance 
Requirements."  to  remove  its  reference 
to  the  TIP  System  in  accordance  with 
NRf:  NUREG-1433,  "Standard 
Technical  .Spo<:ifications,  General 
Ele(  trie  Plants,  BWR/4." 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  A<;t)  and  the  Commission's 
regulations. 


The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1  The  propKJsed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  will  relocate 
requirements  from  TS  to  a  licensee  controlled 
document  (i.e.,  TRM)  and  delete  surveillance 
details  pertaining  to  the  TIP  sys'em  which 
are  already  contained  in  licensee  controlled 
documents.  The  relocated  requirements  will 
be  retained  in  licensee  controlled  documents 
which  will  be  maintained  under  the 
requirements  of  TS  Administrative  Controls 
Section  6.0  and  the  provisions  of  10  CFR 
50.59.  Since  any  changes  to  licensee 
controlled  documents  are  required  to  be 
evaluated  per  10  CFR  50.59.  no  increase 
(signincant  or  insignificant)  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  will  be  allowed. 

In  addition,  these  proposed  changes  will 
nut  affect  any  equipment  important  to  safety, 
in  structure  or  opieration.  These  changes  will 
not  alter  operation  of  process  variables, 
structures,  systems,  or  components  as 
described  in  the  safety  analysis  rejwrt  and 
licensing  basis.  The  changes  will  not  increase 
the  probability  or  consequences  of 
occurrence  of  a  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  SAR  [Safety  Analysis  Reportl. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  will  not  alter  the 
plant  configuration  or  change  the  methods 
governing  normal  plant  operation.  The 
changes  will  not  impose  different  operating 
requirements  and  adequate  control  of 
information  will  be  retained.  The  changes 
will  not  alter  assumptions  made  in  the  safety 
analysis  report  and  licensing  basis.  Since  the 
proposed  changes  cannot  cause  an  accident, 
and  the  plant  response  to  the  design  basis 
events  is  unchanged,  the  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  profKjsed  changes  to  relocate 
requirements  from  TS  to  a  licensee  controlled 
document  and  modify  surveillance  details 
pertaining  to  the  TIP  system  which  are 


already  contained  in  other  licensee 
controlled  documents  have  been  performed 
under  the  guidance  of  NRC  NUREG-1433, 
and  the  NRC  Final  Policy  Statement  noticed 
in  the  Federal  Register  on  July  22, 1993 
"Final  Policy  Statement  on  Technical 
Specifications  Improvements  for  Nuclear 
Power  Reactors."  PECO  Energy  has 
concluded  that  the  TIP  LCO  and  surveillance 
details  do  not  meet  any  of  the  four  criteria 
delineated  in  the  NRC's  Policy  Statement  and 
therefore,  may  he  removed  from  TS.  The 
relocated  requirements  will  he  retained  in 
licensee  controlled  documents  which  will  be 
maintained  under  the  requirements  of  TS 
Administrative  Controls  Section  6.0  and  the 
provisions  of  10  CFR  50.59. 

The  existing  requirements  for  NRC  review 
and  approval  of  revisions  (in  accordance 
with  10  CFR  50.90),  pertaining  to  the  details 
and  requirements  proposed  for  relocation,  do 
not  have  a  specific  margin  of  safety  upon 
which  to  evaluate.  However,  since  the 
proposed  changes  are  consistent  with  the 
BWR  Improved  Standard  Technical 
Specifications  (NUREG-1433,  approved  by 
the  NRC  Staff)  and  the  change  controls  for 
proposed  relocated  requirements  provide  an 
equivalent  level  of  regulatory  authority, 
revising  the  TS  to  reflect  the  approved  level 
of  detail  and  requirements  ensures  no 
reduction  in  the  margin  of  safety. 

These  changes  will  not  reduce  the  margin 
of  safety  since  they  have  no  impact  on  any 
safety  analysis  assumptions.  Since  any  future 
changes  to  the  removed  TIP  System 
requirements  will  be  evaluated  under  the 
requirements  of  10  CFR  50.59,  no  reduction 
(significant  or  insignificant)  in  a  margin  of 
safety  will  be  allowed.  Therefore,  the 
proposed  TS  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
re^lt,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Registn-  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  "Hie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Fhiblications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and 
should  dte  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gehnan  Building.  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  7, 1996.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Pan  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docvunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
dociunent  room  located  at  the  Pottstown 
Public  Library.  500  High  Street, 
Pottstown,  Pennsylvania  19464.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  intnest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  CKrder  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectts)  of  the 
subiect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  bais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contenticm 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  p>arty. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
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deterni illation  on  the  issue  of  no 
si((nttiuint  haziirils  consideration.  The 
final  determination  will  s«rve  to  de<;ide 
wiien  the  hearinK  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commi.ssion  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwith.slanding  the  request  for  a 
hearing;.  Any  hearing  held  would  take 
plat.e  after  issuance  of  the  amendment. 

If  the  final  dotermmation  is  that  the 
amendment  rtjquest  involves  a 
.significant  hazards  consideration,  any 
hearuig  held  would  take  place  before 
the  i.ssuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  he  filed  with 
the  Sot;r«tary  of  the  {,ommis.sion.  U.S. 
Nui  lear  Regulatory  Commission. 
Washington.  IX:  2()55,'>-0()()l.  Attention: 
Ik>cketing  and  Servi<;es  Branch,  or  may 
be  delivered  to  ll»e  Commission's  Public 
Document  Room,  the  Celman  Building. 
2120  L  Street.  NVV..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
periml.  it  is  requested  that  the  petitioner 
promptly  so  inform  the  t^ommi.ssion  by 
a  loll-free  telephone  (.all  to  Western 
Union  at  l-(HOO)  24H-5100  (in  Missouri 
H800)  .142-6700)  The  Western  Union 
operator  should  In?  given  I3atagram 
Identification  Number  N1023  and  the 
following  message  addres.sed  to  John  F 
Stolz:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notu.e 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  Ceneral 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  IXi  20555- 
0001.  and  to  |.VV.  Durham,  Sr..  Fsquire, 
Sr.  V  P.  and  General  Coun.sel, 
Philadelphia  Electric  (lompany,  2.301 
Market  Street.  Philadelphia, 
Pennsylvania  19101,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  reijuests 
for  hearing  will  not  be  entertained 
afisent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714|a)(l)(iMv)  and  2.714(d). 

For  further  details  with  respet.t  to  this 
action,  see  the  application  for 
amendment  dated  April  25.  1996,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  D(M:ument  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  IX].  and  at  the  lo<.al 
public  do<:ument  room  located  at  the 


Pottstown  Public  Library,  500  High 
Street,  Pott.stown.  Pennsylvania  19464. 

Dalmi  Ht  Kix:kvill«.  Maryland,  this  3rd  day 
of  May  199h. 

For  thi)  Nuclear  Kegulalory  (k)mmission. 
Frank  Rinaldi. 

Prnjfit  MnnaKcr.  Project  Dinfctorate  1-2. 
Division  of  Reactor  Projects— l/ll.  Office  of 
iVi/r/rtjr  Heactor  Regulation 
IFK  I)<x    96-114.n  Filed  5-7-96;  8:45  ami 
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Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  no  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  I.aw  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  A«;t).  to  require  the 
C^ommission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commi.ssion  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  licen.se 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
(.onsideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
n^quest  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  13. 
1996,  through  April  26.  1996.  The  last 
biweekly  notice  was  published  on  April 
24,  1996(61  FR  18162). 

Notice  of  Consideration  of  luuance  of 
Amendments  To  Facility  Operating 
Licenses.  Proposed  no  Significant 
Hazards  Ckmsideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
at:cident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 


proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Celman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  June  7,  1996,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 


which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
I>etition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
lhe4«sue  of  law  or  fact  to  be  raised  or 
controv'Brted.  In  addition,  the  petitioner 
shall  provid^a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
~-x  statement  of  the  alleged  facts  or  expert 
—/Opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
I>etitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
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must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  am^dment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  whic^  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 
Date  of  amendments  request:  March 

28,  1996. 

Description  of  amendments  request: 
Pursuant  to  10  CFR  50.90.  the  Baltimore 
Gas  and  Electric  Company  (BGE)  hereby 
requests  an  amendment  to  Operating 
License  Nos.  DPR-53  and  DPR-69  to 
reduce  the  moderator  temperature 
coefficient  (MTC)  limit  shown  on 
Technical  Specification  Figure  3.1.1-1. 
This  proposed  change  is  necessary  to 
support  changes  in  the  safety  analyses 
made  to  accommodate  a  larger  number 
of  plugged  steam  generator  (SG)  tubes 
for  future  of)erating  cycles.  The 
proposed  limit  will  be  more  restrictive 
than  the  existing  limit  to  match  the 
analytical  assumptions.  In  addition,  the 
licensee  provided  information  to  clarify 
the  relationship  of  the  MTC  to  an 
Anticipated  Transient  Without  Scram 
event  in  its  licensing  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
In  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  safety  analyses  for  the  current  fuel 
cycles  assume  500  tubes  per  steam  generator 
(SG)  are  plugged  and  the  maximum 
beginning-of-cycle  moderator  temperature 
coefficient  (MTC)  is  assumed  to  follow  the 
curve  in  Technical  Specification  Figure 
3.1.1.-1.  For  the  fuel  cycle  to  be  installed  in 
Unit  1  in  spring  1996.  Baltimore  Gas  and 
Electric  Company  (BGE)  assumes  in  the 
analyses  that  more  SG  tubes  are  plugged  than 
the  current  limit,  and  it  is  necessary  to  credit 
a  more  restrictive  (less  positive)  limit  on  the 
maximum  positive  MTX:  to  mitigate  the 
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Reactor  CJNilaiil  System  pressure  and 
temperature  ini.reas«i  aiialyzeti  for  these 
events.  Therefuni,  wo  are  proposing  a  change 
to  the  dllowablu  jH)sitive  MTCl  limits  shown 
on  TfH  hnical  .S[M?tifn:ation  Figun;  3  11-1 
The  pn)pose(l  limit  will  b«5  more  restrictive 
than  the  existing  limit  to  match  the  analytir:al 
assumptions  Sin<:e  the  safety  analyses 
supporting  an  increase  in  the  niunber  of 
plugged  SCJ  tubes  an?  applicable  to  both  Units 
1  and  1.  B(;E  is  requesting  this  change  for 
b<3th  Units 

The  proposed  change  makes  the  Pmit  on 
the  maximum  positive  MT('  more  r^istrictive 
From  an  operational  standpoint,  a  mori! 
restrictive  limit  on  MTC  will  help  mitigate 
the  effect  of  plant  transients  on  (.ontrol  of 
plant  (wrameters  (eg..  rea<.tor  power, 
pressurizer  pressure,  pressurizer  level,  etc  ) 
Therefore,  the  probability  of  a  previoii«lv 
analyzed  accident  will  not  !)«•  signiricantly 
increased. 

The  reason  for  the  pro(>osed  i  hange  is  to 
mitigate  the  effe<  t  (increased  reactor  ciK)lant 
temperatun's)  of  in»  reased  SCi  I)  lube 
plugging  oil  the  results  of  the  affected  safety 
analyses  Using  the  more  restru  tive  limit  on 
the  maximum  p»)sitivf  MTt;.  the  Loss  of 
l.oail.  Uiss  (»f  Feedwater  Flow.  Ftie<f  Line 
Break,  ami  (Control  Klerneiit  Assembly 
Withdrawal  events  were  reanalyzed  using 
previously  aci  epted  methodologies    The 
results  of  thes«;  analyses  «n>  within  the 
ace  t'ptiinci!  limits  for  these  I'vcnts    Therefort-. 
the  ( onseijiiences  of  a  previously  analyzed 
accident  will  not  )m'  signirii  aiitly  ini  n-as<ul 

The  prnp<isetl  i  hange  is  similar  to  the 
examples  ot  amendments  that  are  i Diisidereil 
not  likely  to  involve  signifu  ant  hazards 
consideratifins  given  in  the  Statements  of 
Qinsideration  for  lOCFK  50  92  (51  FK  7744) 
The  example  of  interest  is,  "A  c  hangi*  that 
constitutes  an  additional  limitation, 
restru  tion.  or  <  ontrol  not  presently  included 
in  the  tec  hnu  al  sjM-t  ifii  ations.  eg  ,  a  more 
stringent  surveillam  e  recjuinunent   '  The 
prii[His«'d  1  hang»'  ()rovides  a  more  restrit  tive 
limit  on  the  positive  MTl!  given  in  Tin  hn leal 
SpecipK  ation  Figure  .11  11    Bast'd  on  the 
above  arguments  and  the  similarity  to  an 
example  in  the  Federal  Register.  B(<K  has 
detenuined  that  the  pri)(M)seii  change  does 
not  involve  ri  signifu  ant  iiu  ri*ase  in  the 
prot>aliilitv  or  i  onse<|iieiii  irs  of  an  ai  ■  ident 
previoi.siv  evaluated 

.;    VVoiilil  not  I  re, lie  the  possibililv  of  .i  iii^w 
or  different  type  of  ai  ndent  from  any 
accident  previously  evaluated 

The  proposed  change  niiikes  the  limit  on 
the  maximum  posilm-  M Tt !  more  reslrii  live 
The  pro[>osed  i  hangi'  dix's  not  iiivolvi' 
installation  of  new  or  different  •■<)iiipineiit. 
miHlifv  thi-  iiilerfaies  with  existing 
ecpupnu'iil.  I  hange  tlie  e(|iiipments  function. 
or  (  hangi'  the  inethoil  ot  operating  the 
I'qiiipiiieiit    The  proposeil  change  deies  not 
.ilTect  normal  [ilaiit  o|M!rations  or 
I  onfigiirations    I'he  more  restrictive  MTd 
limit  will  hel|>  mitigate  the  etfei  t  ot  (liaiit 
liansienls  on  i  onlrui  nt  pl.iiil  p.iraiiieti'rs 

Theri'fore.  the  proposed  (  b.iiige  d<H's  not 
cre.ite  the  possibility  ot  a  new  or  diffiTiMit 
typ«'  ot  at  I  ideiil  Iroiii  am  at  i  ideiit 
previously  evaluated 

I   Would  not  involve  a  signitn  iiiil 
reduition  111  a  margin  of  safety 


The  proposcti  change  pmvides  for  a  mtjre 
restrictive  limit  for  the  allowable  positive 
MTC.  The  nion;  restrictive  limit  on  the 
maximum  jjositivc  MT(]  was  evaluated  using 
previously  approved  methodologies  and 
(om pared  to  the  existing  acceptance  criteria 
The  analyses  show  that  the  proposed  change 
preserves  the  margin  of  safety  by  ensuring 
that  the  results  of  the  safety  analyses  for  the 
Loss  of  l.oad.  Loss  of  Feedwater  Flow.  Feed 
Line  Break,  and  t>introl  Element  Assembly 
Withdrawal  events  meet  established  NRC 
acceptance  limits  for  these  events. 

In  addition,  this  proposed  change  is  similar 
to  the  example  of  amendments  that  are 
(  onsidered  not  likely  to  involve  significant 
hazards  considerations  given  in  the 
.Statements  of  (x)nsideration  for  lOCIFR  50  92 
(51  FK  7744)  The  example  of  interest  is.  "A 
(hange  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
sf)e<;ificalions.  e.g..  a  more  stringent 
surveillance  requirement."  The  proposed 
I  hange  provides  a  more  restrictive  limit  on 
the  positive  MTC  given  in  Technical 
.S|)»'cifi(alioii  Figure  3. 11-1    Based  on  the 
,ibove  arguments  and  the  similarity  to  an 
example  in  the  Federal  Register.  BGE  has 
determined  that  the  proposed  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety 

The  NRC'  staff  has  reviewed  the 
lit  onset's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92((:)  are  satisfied. 
ThereforH^lhe  NRC  staff  proposes  lo 
(iefermine  that  the  amendments  request 
involves  no  signifi<.ant  hazards 
consideration. 

/vxo/  Public  Document  Room 
location:  (divert  County  Library,  Prince 
FrtMlerick.  Maryland  20678. 

Attorney  for  licensee:  |ay  E.  Silbert. 
K.s<|uire.  Shaw.  Pittman,  Potts  and 
TrowbridKe.  2.100  N  Sti^et.  NW., 
VVashinKton.  DC  20037. 

NHC  Project  Director:  Susan  F. 
.Shanknian.  Acting. 

Carolinn  Power  &■  Ught  Company,  et  al . 
DtK-ket  No  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  t.  Wake  and 
Chatham  Counties.  North  Carolinn 

Date  of  amendment  request:  February 
H,  19<«i 

Ik'scnption  of  amendment  request: 
The  proposed  amendment  would 
remove  leiihnical  Specifications  (TS) 
3  3.4.  Turbine  Overspeed  Protection:  TS 
3.7.12.  Area  Temperature  Monitoring; 
and  TS  3. 11.2.fi.  Cas  Storage  Tanks;  and 
their  asso<:iated  bases;  and  relo<;ate  them 
to  licensee-controlled  dot.uments.  such 
IS  the  Final  Safety  Analysis  Report.  The 
licensee  revised  the  original  amendment 
request  dated  t)«;tober  24.  1994.  to 
prnvuie  supplemental  information  to  TS 
t)  H  4  lor  iidministralive  control  program 
related  lu  TS  3  11. 2. 6,  by  letters  dated 
August  31.  1995  and  February  8,  1996. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  .10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  was  previously 
presented  in  the  Federal  Register  (59  FR 
60397).  The  staff  reviewed  and 
determined  that  the  proposed  license 
amendment's  revisions  do  not  alter  the 
original  conclusion  that  no  significant 
hazards  considerations  exist  pursuant  to 
10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location: Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh, 
Noilh  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director:  Eugene  V. 
Imbro. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station.  Units  1  and  2.  LaSalle 
County.  Illinois 

Date  of  amendment  request: 
December  21,  1995. 

Description  of  amendment  request: 
The  proposed  amendments  would 
delete  the  requirement  to  place  the 
reactor  mode  switch  in  the  Shutdown 
position  if  a  stuck  open  safety/relief 
valve  cannot  be  closed  within  two 
minutes.  The  operator  would  still  be 
required  to  scram  the  reactor  if 
suppression  pool  average  water 
temperature  reaches  1 10  degrees 
Fahrenheit  or  greater.  The  licensee  also 
proposed  changes  to  the  TS  index  pages 
to  reflect  Bases  page  changes  that  were 
accepted  by  the  NRC  .staff  in  a  letter 
dated  May  23,  1995.  Because  the 
changes  to  the  index  pages  require  a 
license  amendment,  they  have  been 
included  as  part  of  this  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.\s  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  proposed  change  does  not  involve  a 
signiricani  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated  in  the  UFSAR.  A  stuck  open  SRV 
event  is  a  mild  transient  which  neither 
affects  fuel  limits  nor  radiological 
consequences.  The  two  minute  requirement 
to  manually  scram  after  a  SRV  becomes  stuck 
open  is  not  assumed  or  used  in  any  transient 
or  accident  analysis  in  the  FSAR.  Removing 
the  two  minute  requirement  to  manually 
scram  after  a  SRV  becomes  stuck  open  does 
not  change  the  probability  of  any  accident 
evaluated  in  the  FSAR.  Removing  the  two 
minute  requirement  to  manually  scram  after 
a  SRV  becomes  stuck  open  also  does  not 
change  the  capability  of  the  suppression  pool 
during  this  event  in  case  of  any  accident 
involving  reactor  blowdown.  because  the 
suppression  pool  average  water  temperature 
limit  in  Technical  Specification  3.6.2.1  is 
still  valid  and  enforced.  The  suppression 
p(X)l  average  water  temperature  limit  is  the 
only  requirement  during  operational 
conditions  1  and  2  that  assures  sufficient 
heat  sink  capacity  in  case  of  a  LCXIA  in  the 
containment.  Therefore,  removing  theiwo 
minute  requirement  to  manually  scram  after 
a  SRV  becomes  stuck  open  would  not 
increase  the  probability  or  consequences  of 
any  postulated  accident  analyzed  in  the 
FSAR. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  UFSAR.  This  change  does 
not  effect  any  hardware.  This  is  a  procedural 
change  to  assure  that  the  reactor  will  not  be 
unnecessarily  scrammed  by  the  operator  after 
a  SRV  is  stuck  open  for  two  minutes.  The 
reactor  will  still  be  scrammed  if  suppression 
pool  average  water  temperature  increases 
above  110  degrees  F.  Since  the  design  basis 
of  the  suppression  pool  is  protected  by  this 
average  water  temperature  limit,  this 
procedural  change  of  removing  the  two 
minute  requirement  to  manually  scram  after 
a  .SRV  becomes  stuck  open  introduces  no 
new  accident  or  malfunction. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  change  does  not  reduce  the 
margin  as  defined  in  the  bases  for  any 
Technical  Specification.  On  the  contrary,  if 
the  two  minute  requirement  to  manually 
scram  after  a  SRV  becomes  stuck  open  is  not 
removed,  the  operator  has  to  scram  the 
reactor  thus  challenging  the  RPS.  the  rector 
vessel,  and  other  associated  components,  and 
reducing  the  related  margin  to  safety.  This 
scram  would  be  unnecessary  if  the 
suppression  pool  average  water  temperature 
is  below  the  110  degree  F  limit  allowed  by 
the  design  basis  of  the  suppression  pool. 
Reactor  safety  or  suppression  pool  design 
basis  is  not  compromised  because  the 
suppression  pool  average  water  temperature 
limit  alone  guarantees  that  there  would  not 
he  any  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  March  4. 
1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  McGuire  Units  1  and  2 
Updated  Final  Safety  Analysis  Report  to 
delete  the  seismic  qualification 
requirement  for  the  Containment 
Atmosphere  Particulate  Radiation 
Monitors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  ID  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
l)elow: 

This  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFR  50.92  and 
has  been  determined  to  involve  no  significant 
hazards  considerations,  in  that  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  would  not: 

1.  IHnvolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

EMF38(L)  is  not  used  directly  for  any 
phase  of  piower  generation  or  conversion  or 
transmission,  normal  decay  heat  removal, 
fuel  handling,  or  the  processing  of 
radioactive  fluids.  As  such,  it  is  not  an 
"accident  initiator".  No  "accident  initiator" 
is  affected  by  the  change.  Thus,  the 
prot)ability  of  accidents  evaluated  in  the 
FSAR  is  not  affected  by  the  change.  It  is 
determined  that  sufficient  ability  to 
determine  conditions  inside  containment 
remain  available  for  any  earthquake  up  to 
and  including  the  SSE  (safe-shutdown 
earthquake).  Furthermore,  should  either 
EMF38(L)  or  EMF39(L)  be  found  to  not  be 
functional  following  any  earthquake, 
including  those  smaller  than  the  OBE 
(Operating  Basis  Earthquake),  the  appropriate 
steps  will  be  taken;  i.e..  declare  the 
monitorts)  inoperable  and  apply  the  action 
statement  for  TS  (technical  specification] 
3.4.6.1  which  may  require  that  the  associated 
unit(s)  be  taken  to  Cold  Shutdown  (Mode  5) 
if  the  minimum  required  Reactor  Coolant 
Leakage  Detection  Systems  are  not  operable. 
Cold  Shutdown  is  a  mode  for  which  neither 
the  Emergency  Core  Cooling  System  nor  the 
containment  safeguards  are  required.  Finally, 
no  equipment  provided  to  mitigate  any 


accident  is  adversely  affected  by  the  change 
For  these  reasons,  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
prot)ability  or  consequences  of  an  aa;ident 
previously  evaluated  in  the  SAR  (safely 
analysis  report|. 

2.  (Clreate  the  possibility  of  a  new  or 
different  type  of  accident  from  any  aa;ident 
previously  evaluated;  or 

As  stated  above,  no  equipment  used  in 
direct  support  of  power  generation  or 
conversion  or  transmission,  normal  decay 
heat  removal,  fuel  handling,  or  processing  of 
radioactive  fluids  is  affected  with  the  update 
No  new  failure  modes  are  identified  with  the 
change.  The  upfKJr  bound  to  an  undetected 
leak  in  the  Reactor  Coolant  System  is  a  Loss 
of  Coolant  Accident  (LOCA).  As  noted  atxive, 
no  equipment  provided  to  mitigate  a  LOCA 
is  affected  by  the  change.  For  these  reasons, 
the  change  will  not  create  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  dlnvolve  a  significant  reduction  in  a 
margin  of  safety. 

It  has  been  determined  that  sufficient 
means  remain  at  the  disposal  to  the  operators 
to  assess  conditions  within  the  containment 
following  any  earthquake  up  to  and 
including  the  SSE.  In  particular,  the  ability 
to  determine  leakage  with  the  sensitivity 
comparable  to  that  of  EMF38(L)  can  be 
established  This  meets  the  intent  of  the 
Regulatory  Position  of  RC  jRegulatory  Guidel 
1.45.  In  addition,  should  it  be  determined 
that  either  EMF38(L)  or  EMF39(L)  is  not 
functional  following  any  earthquake,  the 
appropriate  steps  will  be  taken;  i.e.  declare 
the  monitorts)  inoperable  and  apply  the 
action  statement  for  TS  3.4.6.1  which  may 
require  that  the  associated  unit(s)  be  taken  to 
Cold  Shutdown  (Mode  5)  if  the  minimum 
required  Reactor  Coolant  Leakage  Detection 
Systems  are  not  operable  This  brings  the 
unit(s)  to  a  mode  in  which  TS  3.4.6  1  does 
not  apply.  It  ensures  that  at  least  the 
minimum  required  Reactor  Cixjlant  System 
leakage  detection  systems  will  be  functional 
before  power  operations  are  continued 
following  a  postulated  earthquake  smaller 
than  the  OBE.  It  ensures  protection  of  the 
reactor  coolant  pressure  boundary,  one  of  the 
fission  product  barriers.  No  other  fission 
product  barrier  is  affected  by  the  change. 
Therefore,  the  margin  of  safety  is  not 
reduced. 

Therefore,  based  on  the  information 
contained  in  this  submittal,  it  is  determined 
that  no  significant  hazard  is  associated  w  ith 
the  proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
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Church  Stre«t.  ("harlotte.  North  Carolina 
28242 

NRC  Protect  Director:  Herbert  N. 
Berkow. 

Hnter)(y  Operations,  Inc  .  Docket  Nos. 
^0-JlJ  and  50-3H8.  Arkansas  Nuclear 
One.  I'nit  Sos.  t  and  2.  Pope  County, 
Arkansas 

Date  of  amendment  request:  April  1 1. 
1996. 

Description  of  amendment  request: 
The  proposed  technical  spetnfication 
amendment  modines  the  reactor 
building  leak  testing;  requirements  per 
Option  B  to  10  C:FR  .SO.  Appendix  ). 
Option  B  permits  performance  based 
determination  of  the  reactor  building 
leak  testing  frequency 

Basis  for  proposed  no  sii^nificnnt 
hazards  consideration  determination. 
As  required  by  10  C?'R  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I    Doti5  N<jt  Involve  a  SiKniri(.anl  Inc.reustf 
in  the  Probdbilitv  or  ( ;<in!i«<^u«m  es  of  an 
Actidenf  Prwviouslv  Kvaluale<l 

Th«  pnipofifil  (  hang*^  ii>  lh«?  Fw  hiiicHl 
Specification!!  impiemont  Option  H  of  10  O'K 
SO  Appendix  I  ,it  ANt)    Thu  pn)fM>«it?il 
I  hanges  will  result  in  in4  r»>H.<u-d  intttrvala 
b»'twt»«n  conlainment  UuikdKif  tpits 
lU'lcmimpcl  Ihronnh  h  fwrfoniiam  i"  l>as«*«l 
approat  h  Th»'  inlervals  lwtw»«Tn  siuh  l«»ttM 
liTfi  not  rt>l.itP(l  til  (  onditions  whu  h  i  uusn 
^rc  idpnts   Tho  pro}x««*<l  (  tiangri  do  not 
involve  a  channc  to  the  plant  dtrsinn  or 
op«*rHtuin    rhpn"fon'.  thu  i  han^p  dow  not 
involve  <i  si^nifK.ant  in«  rt-aw  m  ihc 
prolwtjihty  of  any  aicident  prwvioiiilv 
Kvaluatnd 

Nl'RF(;    MM!    '»Vrfonnan(e  Hase«i 
Q)ntainnit'nl  l.«»iik  Ti»»t  t'ro^trani    ' 
Lontribiited  lo  the  Im  hint  ill  bux^-s  lor  ()|>lion 
Bof  lOtTK  SO  Ap^H-ndix  I   M  KKt;    1491 
containi  a  drtHiled  t>v,iliidtion  of  itir 
pxp*"*  ted  Icakaf^r  from  (  onlaiiinoMil  and  fhi" 
a.fMx  latmt  ( ocistfjiuMii  »*s    I'ht'  uii  n-a-KNl  rnk 
due  to  lenntheiiing  of  the  inlervali  twtwefn 
(  onlainmeiit  le.tkane  tents  was  also  iivaluatod 
and  found  m  ^  epiahle   I  'sinf(  .1  sLitistii  al 
approai  h    Nl  KKli    144  I  di'lerinuied  the 
in<  n?H«^  III  the  exjHH^ted  dose  to  the  putilu 
from  extendmK  the  lestinn  frt'qnem  y  is 
extrwmelv  small   It  also  1  on<  Itided  (hat  a 
small  mi  reas4<  is  iiistifiatile  clue  lo  the 
Imnefils  whu  h  ai  1  rue  frnm  the  iiilerv.il 
extension    The  prunarv  Iwiietit  is  in  the 
retlui  lion  in  IK  <  upation.il  ex|><isure    Tlie 
redui  tion  III  (he  ix  1  upationai  ex|M>sure  is  a 
real  redui  tioii.  while  the  Miiall  ini  r»»rtse  to 
the  puhlii   IS  slalistK  allv  derived  using 
(.imservalive  assumptions    Fherefon).  this 
(.haiiKe  <lo«<s  not  involve  a  Sif^nirii  iint 
in«  rwas*?  in  the  1  onse<|ueiu  es  of  any  ai  1  ident 
previously  evaluale<t 

Therefor*'    this  (  hange  ilo»>s  nul  involve  a 
significant  iiii  rea.se  in  the  prolxalnlitv  or 
t.ons»«)u«ni  es  of  aiiv  .■<  (  ideiit  previously 
evaluated 


Z  I><»'s  Not  (Create  the  Possibility  of  a  New 
or  Difffirsnt  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  propcised  change  to  the  Technical 
.Specifications  incorporates  the  performance 
bas«;d  approach  authorized  by  Option  B  of  10 
CFR  50  Appendix  |  The  interval  extensions 
allowed  bv  this  change  do  not  involve  a 
change  to  the  plant  design  or  operation.  No 
safety  mlateil  equipment  or  safety  functions 
are  altered  as  a  result  of  this  change.  The 
reducefi  testing  frequency  does  not  affect  the 
testing  methodology   As  a  result,  the 
proposed  change  does  not  affect  any  of  the 
parameters  or  conditions  that  could 
contribute  to  initiation  of  any  accidents.  No 
new  accident  modes  are  created  by  extending 
the  test  intervals.  Therefore,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

.1   Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  change  does  not  change  the 
performance  methodology  of  the  containment 
leakage  rate  testing  program.  However,  the 
proposed  change  does  affect  the  frequency  of 
containment  leakage  rate  testing.  With  an 
increased  frequency  between  tests,  the 
proposed  change  does  increase  the 
pn>bability  that  a  increase  in  leakage  could 
f^^>  undetected  for  a  longer  period  of  time 
Operational  experience  has  demonstrated  the 
leak  tightness  of  the  containment  buildings 
has  been  significantly  below  the  allowable 
leakage  limit 

The  marnin  lo  safety  that  has  the  potential 
of  lieing  impacted  by  the  proposed  change 
involves  the  offsite  dfjse  consequences  of 
postulate<l  a<.cidents  which  are  directly 
relate<l  to  ( cintainment  leakage  rales.  The 
limitation  on  containment  leakage  rate  is 
designed  to  ensure  the  BWN  total  leakage 
volume  will  not  exceed  the  value  assumed  in 
our  a<  cident  analysis  The  margin  to  |sic| 
safely  for  the  offsite  dose  consequences  of 
poatulalmt  accidents  directly  related  to 
tontainment  leakage  is  maintained  by 
meeting  the  1  0  L  acceptance  criteria.  The 
pru^MiMMl  (  hange  maintains  the  1  0  I. 
lU  ceplant.e  cnlena 

Therefore,  this  change  does  not  involve  a 
siKnifuant  reduction  in  the  margin  of  safety. 

Ihe  NR(;  staff  has  reviewed  the 
ill  Husee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amundmont  request  involves  no 
significant  hazards  r.onsideration. 

Local  Public  Document  Room 
ln<  iitinn  Tomlinson  Library,  Arkansas 
Tb<  h  University,  Russellville,  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  tJsquire,  Winston  and  Strawn, 
140()  1,  Street.  N  W.,  Washington,  DC 
2  (KM  ).">-. 1502 

NfiC  Pm/ect  Director  William  D. 
Bw.kner 


Entergy  Operations,  Inc.,  Docket  No.  50- 
36S,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  April  11, 
1996. 

Description  of  amendment  request: 
The  proposed  technical  specirication 
(TS)  amendment  adds  low-temperature 
overpressure  protection  (LTOP) 
requirements  to  the  TSs  to  resolve 
Generic  Issue  94  in  accordance  with 
Generic  Letter  90-06. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  Not  Involve  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

This  proposed  change  provides  additional 
controls  in  the  ANO-2  Technical 
Specification  |(TS)|  for  ensuring  that  LTOP 
I  low-temperature  overpressure  protectioni 
protection  is  available  when  required.  The 
limiting  condition  involving  the 
simultaneous  injection  of  two  HI^I  [high 
pressure  safety  injection)  and  three  charging 
pumps  lo  an  RCS  (reactor  coolant  system] 
water  solid  condition,  was  used  in  the 
calculation  of  the  ANO-2  proposed  LTOP 
setpoints.  The  methodology  utilized  in  the 
LTOP  setpoinl  analysis  is  based  on  ASME 
(American  Society  of  Mechanical  Engineers) 
Code  Case  N-514.  The  code  case  establishes 
a  factor  of  1 10  percent  of  the  operating 
pressure  temperature  curves  instead  of  100 
percent.  The  safety  factor  utilized  by  the  code 
case  provides  a  more  reasonable  vessel 
overpressure  allowance  for  conditions 
expected  under  pressure  loading  hT>m  low 
tempierature  transients.  The  SFTs  (safety 
injection  tanks)  are  required  to  be  isolated,  if 
not  depressurired,  prior  to  entering  the  LTOP 
enable  temperature  and  are  periodically 
verified  to  be  isolated  when  LTOP  conditions 
exist.  The  LTOP  selpoint  of  the  relief  valves 
proposed  by  this  technical  specification  (TS| 
change  is  not  considered  to  be  an  initiator  of 
any  transients,  but  is  used  to  mitigate  an 
overpressure  condition  if  such  a  transient 
were  to  occur 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2  Does  Not  Create  the  Possibility  of  a  New 
or  Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  design  basis  event  for  establishing 
LTOP  limits  is  the  simultaneous  injection  of 
two  HPSI  and  three  charging  pumpis  lo  an 
RCS  water  solid  condition.  The  LTOP  vent 
size  of  6.38  square  inches  and  the  valve 
pressure  setpoint  of  less  than  or  equal  to  430 
psig  are  currently  used  for  mitigation  of  low 
temperature  overpressure  conditions.  The 
change  in  the  enable  setpoinl  was  analyzed 
by  the  application  of  Code  Case  N-514  and 
determined  to  adequately  ensure  that  this 
temperature  (sic)  selpoint  will  mitigate  a 


LTOP  transient.  The  operator  action  to  enable 
the  LTOP  relief  valves  at  220  degrees  ensures 
that  the  RCS  including  the  reactor  vessel  will 
not  undergo  system  pressures  at  low 
temperature  conditions  beyond  their  design 
limits.  Therefore,  there  will  not  be  any 
impact  to  systems,  structures  or  components 
beyond  their  design  requirements. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  addition  of  a  new  specification  to  the 
ANO-2  Technical  Specification  (TS|  will  not 
significantly  reduce  the  margin  of  safety.  The 
LTOP  safety  factors  are  based  on  reanalyzed 
conditions  for  21  effective  hill  power  years 
(EFPY)  of  operation  utilizing  methodology 
contained  in  ASME  Code  Case  N-514.  The 
LTOP  evaluation  under  Code  Case  N-514  for 
low  temperature  transients  is  considered 
more  appropriate  than  the  ASME  Section  XI. 
The  code  case  establishes  a  factor  of  110 
percent  of  the  operating  pressure  temperature 
curves  instead  of  100  percent.  The  safety 
factor  utilized  by  the  code  case  provides  a 
more  reasonable  vessel  overpressure 
allowance  for  conditions  expected  under 
pressure  loading  from  low  temperature 
transients.  Although  the  proposed  setpoint 
may  involve  a  slight  reduction  in  a  margin 
of  safety,  the  enable  temperature  setpoint 
will  provide  an  equivalent  level  of  safety  to 
the  reactor  vessel  during  LTOP  transients  and 
will  satisfy  the  purpose  of  10  CFR  50.60  for 
fracture  toughness.  Therefore,  based  on  the 
refined  methodology  used  to  calculate  ANO- 
2  LTOP  setpoints  for  21  EFFY  the  margin  of 
safety  will  not  be  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  Washington.  DC 
20005-3502.  _ 

NRC  Project  Director  William  D. 
Beckner, 

Entergy  Operations,  Inc.,  et  al..  Docket 
No.  50-4  J  6,  Grand  Gulf  Nuclear  Station, 
Unit  1.  Claiborne  County,  Mississippi 
Date  of  amendment  request:  April  18. 

1996. 

Description  of  amendment  request: 
The  licensee  has  proposed  to  delete  a 
restriction  on  the  24-hour  emergency 
diesel  generator  operation  test  in 
Surveillance  Requirement  3.8.1.14  (Page 
3.8-12)  of  the  Technical  Specifications 
(TSs)  for  the  Grand  Gulf  Nuclear 
Station.  Unit  1.  The  deletion  would 
allow  the  test  to  also  be  conducted 


during  power  operation  (i.e..  during 
Modes  1  and  2),  instead  of  the  current 
requirement  to  only  conduct  the  test 
when  the  plant  is  shut  down. 

The  frequency  of  conducting  this  test, 
the  conditions  of  the  lest,  and  the 
criteria  to  pass  the  test  are  not  being 
changed  by  this  amendment  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  for  the  amendment 
request,  which  is  presented  below: 

Entergy  Operations,  Inc.  |(EOI)l  propose(d| 
to  change  the  current  Grand  Gulf  Nuclear 
Station  (GGNS)  Technical  Specifications 
((TSs)].  The  specific  change  is  to  modify  note 
2  to  Surveillance  3.8.1.14.  Presently,  this 
note  prohibits  the  performance  of  the  24  hour 
diesel  maintenance  run  while  the  unit  is  in 
either  Mode  1  or  2.  The  proposed  change 
would  remove  this  restriction  thus  allowing 
the  24  hour  run  to  be  performed  during  any 
mode  of  operation  (i.e..  modes  1,  2,  3,  4  or 
5). 

The  Commission  has  provided  standards 
for  determining  whether  a  no  significant 
hazards  considerations  exists  as  stated  in  10 
CFR  50.92  (c).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 

Entergy  Operations,  Inc.  (EOI)  has 
evaluated  the  no  significant  hazards 
consideration  in  its  request  for  this  license 
amendment  and  determined  that  no 
significant  hazards  considerations  results 
from  this  change.  In  accordance  with  10  CFR 
50.91(a),  Entergy  Operations,  Inc.  (EOI)  is 
providing  the  analysis  of  the  proposed 
amendment  against  the  three  standards  in  10 
CFR  50.92(c).  A  description  of  the  no 
significant  hazards  consideration 
determination  follows: 

I.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  GGNS  UFSAR  (Updated  Final  Safety 
Analysis  Report]  assumes  that  the  AC 
electrical  power  sources  are  designed  to 
provide  sufficient  capacity,  capability, 
redundancy  and  reliability  to  ensure  that  the 
fuel,  reactor  coolant  system  and  containment 
design  limits  are  not  exceeded  during  an 
assumed  design  basis  event.  Specifically,  the 
UFSAR  assumes  that  the  onsite  EDG's 
(emergency  diesel  generator's]  provide 
emergency  power  in  the  event  offsite  power 
is  lost  to  either  one  or  all  three  ESF 
(engineered  safety  feature]  buses.  In  the  event 
of  a  loss  of  preferred  power,  the  ESF 
electrical  loads  are  automatically  connected 
to  the  EDG's  in  sufficient  time  to  provide  for 
safe  reactor  shutdown  and  to  mitigate  the 


consequences  of  a  design  basis  accident  such 
as  a  LOCA. 

The  proposed  change  to  permit  the  24  hour 
testing  of  the  EDG's  during  power  operation 
does  not  increase  the  chances  or 
consequences  of  any  previously  evaluated 
accident.  The  capability  of  the  EDG's  to 
supply  power  in  a  timely  manner  will  not  be 
compromised  by  permitting  performance  of 
EDG  testing  during  periods  of  power 
operation.  Design  features  of  the  EDG's  and 
electrical  systems  ensures  that  if  a  LOCA 
(loss  of  coolant  accident]  or  LOP  (loss  of 
offeite  power]  signal,  either  individually  or 
concurrently,  should  occur  during  testing 
that  the  EDG  would  be  returned  to  its  ready- 
to-load  operation  (i.e.,  EDG  running  at  rated 
speed  and  voltage  separated  from  the  offeite 
sources)  or  separately  connected  to  the  ESF 
bus  providing  ESF  loads.  As  such,  an  EDG 
being  tested  is  considered  to  tie  Operalile  and 
fully  capable  of  meeting  its  intended  design 
function.  Additionally,  the  testing  of  an  EDG 
is  not  a  precursor  to  any  previously  evaluated 
accidents. 

Therefore,  the  proposed  change  allowing 
testing  of  EDG's  during  power  operation  will 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

II.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtim  any  accident  previously 
evaluated. 

As  previously  discussed  (atiove].  the 
proposed  change  to  permit  the  performance 
of  EDG  testing  during  power  operation  will 
not  affect  the  operation  of  any  system  or  alter 
any  system's  response  to  previously 
evaluated  design  basis  events  The  EDG's  will 
automatically  transfer  from  the  test 
configuration  to  the  ready-to-load 
configuration  following  receipt  oi  a  valid 
signal  (i.e.,  LOCA  or  LOP).  In  the  ready-to- 
load  configuration,  the  EDG  will  be  running 
at  rated  sj^ed  and  voltage  separated  from  the 
offsite  source  capable  of  automatically 
supplying  power  to  the  ESF  buses  in  the 
event  that  preferred  power  is  actually  loss. 

Surveillance  Requirement  3.8.1.17 
demonstrates  that  the  EDG  will  automatically 
override  the  test  mode  following  generation 
of  a  LOCA  signal.  In  addition  the  ability  of 
the  EDG's  to  survive  a  full  load  reject  is 
verified  by  the  performance  of  surveillance 
requirement  3.8.1.10.  These  existing 
surveillance  requirements  along  with  system 
design  features  ensures  that  the  performance 
of  EE>G  testing  during  power  operation  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

III.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  AC  electrical  power  sources  are 
designed  to  provide  sufficient  capacity, 
capability,  redundancy,  and  reliability  to 
ensure  the  availability  of  necessary  power  to 
ESF  systems  so  that  the  fuel,  reactor  coolant 
systein  and  containment  design  limits  are  not 
exceeded.  Specifically,  the  EDG's  must  be 
capable  of  automatically  providing  power  to 
ESF  loads  in  sufficient  time  to  provide  for 
safe  reactor  shutdown  and  to  mitigate  the 
consequences  of  a  design  basis  accident  in 
the  event  of  a  loss  of  preferred  power 
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TeatiiiH  of  lilXi's  duriiiK  )H)wt)r  operation 
will  nut  fiffnt  t  the  iivailability  or  operation  of 
dny  offsite  toiirce  of  power  In  dddition.  the 
ED(>  being  lested  remains  ( dpable  of  meetiOfi 
i(!i  intended  liesif^ii  fiiiutions  Therefore  the 
proposed  (  han({e  (o  the  Tet  hnu^al 
Speciricalion  S-irveillan<:e  Kequirument 
I  8.1  14  will  nut  result  in  d  reduction  in  a 
marxin  of  «afetv 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  C:FR  S0.92(i:)  are 
satisfied.  Therefore,  t^e  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lncal  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  220  S.  Commerce  Street. 
Natchez.  MS  39120. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W..  12th  Floor. 
Washington.  DC  20005-3502. 

NBC  Project  Director  William  D. 
Beckner. 

CPU  Nuclear  Corporation,  et  ai.  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generatmg  Station.  Ocean  County.  New 

Jersey 

Date  of  amendment  request:  April  15. 
1996  (TSCR  No.  244). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Specification  5.3. 1. B  of  the  Oyster  Creek 
Technical  Specifications.  The  current 
specification  prohibits  handling  a  load 
greater  in  weight  than  one  fuel  assembly 
over  irradiated  fuel  in  the  spent  fuel 
storage  facility.  The  proposed  change 
will  facilitate  the  off  load  of  spent  fuel 
to  the  Oyster  Creek  Independent  Spent 
Fuel  Storage  Installation  (ISFSI). 
Specifically,  the  shield  plug  for  the  dry 
shield  canister  (DSC)  and  the  associated 
lifting  hardware  will  be  moved  over 
irradiated  fuel  which  is  contained  in  the 
DSC  within  the  transfer  cask  located  in 
the  Cask  Drop  Prote<:tion  System 
(CDPS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.'which  is  presented 
below: 

1   State  the  basis  for  the  determination  thai 
the  proposed  activity  will  or  will  not  increase 
the  probability  of  occurrence  or 
consequences  of  an  accident 

The  design  features  and  rjipiacity  of  the 
reactor  building  crane  provide  a  significant 
safety  factor  In  addition,  p>ersonnel  training 
and  other  administrative  controls  further 
reduce  risk   Thus,  the  dropping  of  the  D.SC 
shield  plug  onto  a  loa<ied  D.Sfi  and  causing 
damage  tn  the  spent  hw.l  as.<ieniblies  is  not  a 


credible  event  Therefore,  it  does  not  increaM 
the  probebility  of  or  consequences  of  an 
accident. 

2  State  the  betit  for  the  determination  that 
the  activity  does  or  does  not  create  the 
possibility  of  an  accident  or  malfunctioD  of 
a  different  type  than  any  previously 
identiHed  m  the  SAR  (safsty  analysis  report]. 

This  activity  will  not  create  the  possibility 
of  a  new  or  different  type  of  accident  than 
previously  evaluated  in  the  SAR  becauae  the 
proposed  heavy  load  handling  exception 
does  not  cmte  a  new  credible  accident 
scenario.  Dropping  the  shield  plug  on  a 
loaded  DSC  and  (kmaging  spent  hiel 
assemblies  is  not  considered  a  credible  event. 

3.  State  the  basis  for  the  determination  that 
the  margin  of  safety  is  not  reduced. 

This  activity  will  not  involve  a  significant 
reduction  in  the  margin  of  safety  becauae  the 
proposed  heavy  load  handling  evolution  does 
not  create  a  credible  accident  scenario. 

The  NRC  staff  has  reviewed  the 
licenaee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfled.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department.  101  Washington 
Street.  Toms  River.  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
jr..  Esquire.  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stok. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  dounty. 
Maine 

Date  of  amendment  request:  April  19. 
1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  5.14  to  add  the 
appropriate  references  identifjring  the 
detailed  methodology  and  conditions 
for  analyzing  the  Small  Break  Loss-of- 
Coolant  Accident  (SBLOCA)  to  the  list 
of  the  approved  Core  Operating  Limits 
Report  methods. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  si^ificant  hazards 
consideration,  which  is  presented 
below: 

1   Does  the  Proposed  Amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
Hvaluated^ 

These  Proposed  C.hanges  are  administrative 
in  nature  and  are  consistent  with  the 
guidance  set  forth  In  the  NRC  Generic  Letter 
HH-]6  identifying  the  requirements  for  the 
inclusion  of  analytical  methodology 


references  in  Technical  Specifications  as 
used  in  determining  compliance  with  the 
regulatory  limits. 

The  remences.  as  proposed  to  be  included 
in  section  5. 14  of  the  Technical 
Specifications,  have  previously  been 
reviewed  and  approved  by  the  NRC  ibr 
generic  applicability  to  PWRs  jf^ressurized 
Water  Reactonl.  The  reports  identified  in  the 
Proposed  Change  have  been  accepted  by  the 
NRC  fior  referencing  in  plant  licensing 
applications. 

Since  the  references  listed  <n  the  Proposed 
Change  have  previously  been  found  to  meet 
the  conditions  of  10  CFR  50.46  and  10  CFR 
Appendix  K.  and  that  the  plant  specific 
safety  analysis  acceptance  limits  nave  not 
chained  or  been  modified,  the  use  of  these 
references  in  the  analysis  of  SBLOCA 
accident  for  the  Maine  Yankee  plant  is 
consistent  with  prior  plant  specific  and 
industry  requirements  and  practices. 

Therefore,  we  have  concluded  that  the 
Proposed  Change  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  Proposed  Amendment  create 
the  potsibUity  for  a  new  or  different  kind  of 
accident? 

The  Proposed  Changes  introduce  no  new 
mode  of  plant  operation;  do  not  involve  the 
physical  modification  of  any  structure, 
system,  or  component:  do  not  affect  the 
function,  operation  or  siuveillance  for  any 
equipment  necessary  for  safe  operation  or 
shutdown  of  the  plant;  and.  do  not  involve 
any  changes  to  setpoints  or  limits  or 
operating  parameters.  The  Proposed  Changes 
are  administrative  in  nature  only. 

Therefore,  we  have  concluded  that  the 
Proposed  Change  cannot  result  in  the 
possibility  of  a  new  or  different  kind  of 
accident  from  that  previously  evaluated. 

3.  Does  the  Proposed  Amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  l^roposed  Changes  are  administrative 
in  nature,  consistent  with  the  guidance  of 
Generic  Letter  88-12.  and  have  been 
reviewed  previously  by  the  NRC  and  found 
acceptable  with  re^rd  to  the  requirements  of 
10  CFR  50.46  and  10  CFR  Appendix  K. 
Additionally,  the  plant  specific  safety 
analysis  acceptance  criteria  has  not  changed 
from  that  used  in  the  latest  core  reload 
analysis. 

Therefore,  we  have  concluded  that  the 
Proposed  Change  does  not  involve  a 
significant  reduction  in  a  maigin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367.  Wiscasset,  ME 
04578. 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire.  Maine  Yankee  Atomic 
Power  Company.  329  Bath  Road, 
Brunswick.  ME  04011. 
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NRC  Deputy  Director:  John  A. 
Zwolinski. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County.  New  York 
Date  of  amendment  request:  February 

7,  1996. 

Description  of  amendment  request: 
The  amendment  would  change  the 
operating  license,  the  Technical 
Specifications,  and  associated  Bases  to 
permit  the  use  of  10  CFR  Part  50, 
Appendix  J,  Option  B,  Performance- 
Ba^  Containment  Leakage  Rate 
Testing  in  accordance  with  the 
implementation  guidance  in  NRC's 
Regulatory  Guide  1.163  dated 
September  1995.  The  change  to  the 
operating  license  would  delete,  in 
paragraph  2.D.ii,  reference  to  certain 
exemptions  to  Appendix  J  previously 
granted  by  the  NRC,  which  would  no 
longer  be  applicable  once  Option  B  is 
implemented. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

NMP2  (Nine  Mile  Point.  Unit  2]  is 
currently  implementing  Option  A  of 
Appendix  ]  of  10  CFR  50  for  Type  A.  B  and 
C  testing.  The  proposed  change  to  the 
Operating  License,  the  Technical 
Specifications  and  the  Bases  would 
implement  Option  B  to  Appendix  J  of  10  CFR 
50  at  NMP2  for  Type  A.  B  and  C  testing. 
Option  B  would  allow  increased  testing 
intervals  after  satisfying  certain  performance 
based  criteria.  The  proposed  change  also 
corrects  an  inconsistency  between  the 
restoration  statements  and  the  applicability 
requirements  of  LCO  (Limiting  Condition  of 
Operation]  3.6.1.2.  In  addition,  the  proposed 
change  affects  the  testing  intervals  for  the 
verification  of  the  interlocks  on  the  primary 
containment  air  lock  and  for  the  measuring 
of  the  Hydrogen  Recombiner  System  leakage 
rate. 

Appendix  J  describes  the  requirements  for 
leakage  testing  of  the  primary  containment 
and  its  components  penetrating  the  primary 
containment.  The  leakage  testing  interval  of 
the  primary  containment  and  its  components 
is  not  a  precursor  or  initiator  to  an  accident. 
The  primary  containment  and  its 
p>enetrations  minimizes  the  leakage  of 
radioactivity  into  the  environment  during  an 
accident  which  pressurizes  the  primary 
containment. 

The  testing  intervals  of  the  air  lock 
interlocks  and  of  the  Hydrogen  Recombiner 
System  leakage  rate  are  also  not  precursors  or 


initiators  to  an  accident.  The  interlocks 
function  to  provide  assurance  that  at  least 
one  air  lock  door  will  be  closed  and  thereby 
perform  its  accident  mitigating  function  of 
minimizing  the  leakage  of  radioactivity  into 
the  environment  during  accident  conditions. 
The  Hydrogen  Recombiner  System  is 
manually  initiated  following  a  loss-of-coolant 
accident  (LOCA)  to  mainUin  the  hydrogen 
concentration  within  the  primary 
containment  below  its  fiammable  limit 
during  post-LOCA  conditions. 

An  inconsistency  exists  between  the 
applicability  statement  of  I/XD  3.6.1.2  and 
the  requirement  of  the  restoration  statements 
to  restore  prior  to  increasing  reactor  coolant 
system  temperature  over  200  "F.  Eliminating 
this  inconsistency  does  not  diminish  the 
requirements  contained  in  the  Technical 
Specifications. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  Operating 
License,  the  Technical  Specifications  and  the 
Bases  would  replace  the  detailed  and 
prescriptive  technical  requirements 
contained  in  Option  A  of  Appendix  J  with 
performance  based  requirements  and 
sup[K)rting  regulatory/industry  documents 
contained  in  Option  B  of  Appendix  ).  This 
proposed  change  includes  a  description  of 
the  10  CFR  50  Appendix  J  Testing  Program 
Plan  in  Section  6.8.4.f  of  the  Technical 
Specifications. 

This  program  plan,  with  one  exception,  is 
consistent  with  RG  (Regulatory  Guide)  1.163. 
This  exception  to  the  RG  is  acceptable  as  it 
is  technically  equivalent  to  and  replaces  an 
exemption  that  was  applicable  to  Option  A 
of  Appendix  J.  Therefore,  this  program  plan 
establishes  leakage-rate  test  methods, 
procedures,  acceptance  criteria  and  analyses 
which  comply  with  Option  B  of  Appendix  J 
to  10  CFR  50. 

The  implementation  of  this  program 
continues  to  provide  adequate  assurance  that 
during  a  DBA  (Design  Basis  Accident|-LOCA 
the  primary  containment  and  its  components 
will  continue  to  limit  leakage  rates  to  less 
than  the  allowable  leakage  rates  described  in 
the  Technical  Specifications  and  thereby 
limit  leakage  consistent  with  the  assumptions 
of  the  accident  analyses.  Therefore,  the 
increased  test  intervals  permitted  by  Option 
B  for  the  primary  containment  and  its 
penetrations  will  continue  to  implement  the 
safety  objectives  underlying  the  requirements 
of  Appendix  J. 

As  discussed  under  the  margin  of  safety, 
the  impact  of  the  proposed  change  on  the 
consequences  of  a  release  is  negligible.  The 
slight  increase  in  the  risk  to  the  population 
is  compensated  by  the  corresponding  risk 
reduction  benefits  associated  with  the 
reduction  in  component  cycling,  stress,  and 
wear  associated  with  increased  test  intervals. 

At  least  one  air  lock  door  in  each  air  lock 
will  continue  to  be  closed  during  the  onset 
of  an  accident  that  would  release 
radioactivity  into  primary  containment. 
Therefore,  the  air  lock  interlocks  continue  to 
provide  assurance  that  at  least  one  leak  tested 
barrier  will  limit  leakage  during  accident 
conditions. 


The  Hydrogen  Recombiner  System  will 
continue  to  operate  to  maintain  the  hydrogen 
concentration  within  the  fHimary 
containment  below  its  fiammable  limit 
during  post-LOCA  conditions.  This  provides 
assurance  that  primary  containment  integrity 
will  not  be  challenged  by  hydrogen  bums. 

Eliminating  the  inconsistency  between  the 
restoration  statements  and  the  applicability 
requirements  of  LCO  3.6.1.2  does  not 
diminish  the  requirements  contained  in  the 
Technical  Specifications.  The  Technical 
Specifications  continue  to  require  that  the 
leakage  limits  of  LOO  3.6.1.2  be  met  prior  to 
entering  OPERATIONAL  CONDITIONS  1.  2. 
or  3  (i.e..  temperature  greater  than  200  °F). 

Accordingly,  operation  with  the  proposed 
change  to  the  Operating  License,  the 
Technical  Specifications  and  the  Bases  will 
not  significantly  increase  the  consequences 
of  an  accident  previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  would  implement 
Option  B  of  Appendix  J  of  10  CFTl  50  for 
Type  A,  B  and  C  testing.  Option  B  would 
allow  increased  testing  intervals  after 
satisfying  certain  performance  based  criteria. 
The  proposed  change  also  corrects  any 
inconsistency  between  the  restoration 
statements  and  the  applicability 
requirements  of  LCO  3.6.1.2.  In  addition,  the 
proposed  change  affects  the  testing  intervals 
for  the  interlocks  on  the  primary  containment 
air  lock  and  for  the  measuring  of  the 
Hydrogen  Recombiner  System  leakage  rate. 

No  new  plant  operating  modes,  system 
operating  configurations  nor  failure  modes 
are  introduced  by  the  proposed  change.  The 
primary  containment  and  its  penetrations 
will  continue  to  perform  their  accident 
mitigating  function.  The  Hydrogen 
Recombiner  System  will  continue  to  function 
to  prevent  hydn^n  burns  within  primary 
containment  during  post-LOCA  conditions. 

Accordingly,  operation  with  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  maigin  of  safety. 

A  regulatory  impact  analysis  of 
implementing  perfomiance-based 
requirements  indicates  that  relaxing  the 
frwjuency  of  Type  A,  B  and  C  testing  leads 
to  an  increase  in  overall  reactor  risk  of 
approximately  two  percent.  As  indicated  in 
the  StafTs  Regulatory  Impact  Analysis,  this 
increase  is  considered  to  be  marginal  to 
safety. 

As  indicated  above,  increasing  test 
intervals  can  slightly  increase  the  risk  to  the 
population  associated  with  the  consequences 
of  a  release;  however,  this  is  compensated  by 
the  corresponding  risk  reduction  benefits 
associated  with  the  reduction  in  component 
cycling,  stress,  and  wear  associated  with 
increased  test  intervals.  Therefore,  when 
considering  the  total  integrated  risk,  the  risk 
associated  with  increased  test  intervals  is 
n^ligible. 
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Thn  propoiMNi  i  hung*-  it  (  omisti-nt  with 
ciirntnt  pl.int  tafwtv  an»ilv«'H   In  rt«i<liliini.  the 
|ir(i[M)!UNl  I  hiintttf  (k)«H  not  wquirw  revisions 
to  Ihp  design  of  NMPJ    As  s«i«  h.  the  pnipcxwd 
intlivulual  (  hanges  will  iiuintaiii  the  wme 
levi>l  of  If  Imbililv  nf  thti  Mjuipmi<nl 
■i.sMM'iatml  with  lonlaiiimnni  inlRgrity. 
assumml  to  o(wrat«  in  the  plant  lafetv 
dnalysii,  or  pnividp  i  o»tiiuie«l  as>iiirHn<  «i  that 
spwifiMl  pdrnnu"tprs  iiffw  ting  l«ak  ratt! 
intBgrilv   will  nniiain  within  thi-ir  m  i  nptant  f 
limits 

Thn  as  U'ft  JHakagu  af»«r  pei^onning  a 
r«q»iir»f<i  Irakagtt  Inst  lonliniios  to  \tr  less 
than  0  60  t^  for  (  ombintHi  Tyt\n^  B  and  I' 
li-akagv  ami  Ifss  thar.  or  «m)u.:I  to  0  7S  1^  for 
rvp*"  A  ioakagt*  Th«s«»  as  It* ft  a<  i  uptanci' 
(  ritKria  and  th«  tmtling  frwiimni  v  as 
Hstablishfi)  bv  th«  10  (TR  SO  Apfwndu  I 
Testing  ('rograin  Plan  prtivulti  assurant  e  that 
ihi-  moasiirml  Utakagti  ™t«  will  not  hxiimhI  thn 
iiidxinuim  allowabUi  It'akagf  of  1^  during 
plant  op«fration 

Visual  nxamination  of  a<t:nssiblo  inlnrior 
and  nxterior  siirfai,i«  «jf  lh«  primary 
1  ontainrntMil  i  ontiniu's  to  bti  perfornuHl  prior 
to  initiating  a  lypt*  A  t»>st    rh««  total  nunil>»'r 
of  visual  nxaniinalions  [irrfiirn»'d  will 
continut)  to  b«  Ihrwi  lini««  during  a  lOywar 
pprnxi   Ther«fi)rfi.  visual  nxaniinalions  of  tho 
primary  i.ontainni«nt  will  i  ontinun  to  allow 
lor  th«>  timely  unt  ovnring  of  t>vid«iu  i'  of 
sinu  (oral  dfllerioralion  and  satisfy  the 
rw^uirwments  of  Kli  1   161 

Th«  primary  (  ontainniont  air  Iim  k 
iiiterlixks  will  be  tivsled  prior  lo  <  oniltii  ting 
an  iiir  Um  k  seal  leakage  test    This  testing 
r>H)uirement  c  ontiiuies  to  provide  admjuale 
.issuranie  that  at  least  one  ItMk  tested  air  l(M;k 
itoor  in  ea<  h  air  Um  k  will  bn  closed  diinng 
at  I  ulenl  i onditions 

The  measuring  of  the  flydrugen 
Keiombiner  System  U'akage  rate  will 
I  ontinue  to  Iw  iiii  hide«l  as  part  of  the  overall 
integrated  leakage  rate  test  The  test  st  hedule 
for  measuring  system  leakage  will  also 
I  onlinue  lo  i  oiiu  iile  with  the  s«:he<iule  for 
performing  a  Vy\ye  A  test 

The  leakage  limits  of  U:()  )  fi  1  2  will 
(onlinue  to  be  met  prior  to  entering  into 
OPERATIONAL  CONDITIONS  I    2.  or  1  (i  e 
temperature  gn»ater  than  200  'F)  Satisfying 
these  leakagt^  limits  pmvides  assuran<  e  that 
the  measured  leakage  rale  will  not  exj»«d  the 
maximum  allowable  leakage  rate  of  l.a  during 
plant  o^wrafion    Therefonv  of>eration  with 
the  proposed  i  hange  will  not  involve  a 
signifuanl  reduction  in  a  margin  of  safely 

The  NRC;  staff  has  reviewetl  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  .">()  92((:)  are  satisFKHi 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  re<]iiest 
involves  no  si^nifu  ant  ha/iirds 
consideration 

Uxal  Piihlir  Darumfnt  Rnoni 
location   Reference  and  IXx  iiments 
[)epartment.  Penfield  Library.  State 
University  of  New  York.  Oiwego.  Now 
York  1.1126 

Attornfv  for  lict^n>ef  Mark  [ 
VVetterhahn.  Ksqiiire,  Winston  A  .Strawn. 
14U0  I.  Street.  NW  ,  VVashinKton,  IX: 
20005-3502 


.VHC;  PTOifcV Director:  Susan  Frant 
.Shankman,  Acting 

Singara  Mohawk  Power  Corporation, 
Docket  So  50— tW.  Nitre  Mile  Point 
Siiclenr  Station.  Unit  2.  Oswego  County, 
New  York 

Date  of  amendment  request:  January 
17. 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Te<;hnical  Specifications  (TSs) 
including  revisions  to  Specifications  3/ 
4  .M,  "Reactor  Protection  System 
instrumentation."  3/4.3.2,  "Isolation 
Actuation  Instrumentation,"  3/4.3.3, 
"Kmergency  Core  CooUng  System 
Actuation  Instrumentation,"  3/4.3.4.2, 

Knd-of-Cycle  Recirculation  Pump  Trip 
.System  Instrumentation,"  and  the 
associated  Bases  to  relocate  response 
time  limit  tables  from  the  TSs  to  the 
Updated  Safety  Analysis  Report 
(IJSAR)  The  proposed  revisions  to  the 
TSs  also  include  several  administrative 
(  hanges. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
IhjIow 

1   The  operation  of  Nine  Mile  Point  Unit 
2   in  ■<.«:i>nlan<,'e  with  the  proposed 
amendment,  will  not  involve  a  significant 
m(  rease  in  the  pmbability  or  consequences 
of  an  a<.(  ident  previously  evaluated 

The  proposed  amendment  relocates  Tables 
)  i  \'2.    Reactor  Protection  System 
Response  Times,"  3  3.2-3,  "Isolation  System 
Instrumentation  Response  Times"  3  3.3-3. 
"Kmergency  Core  Cooling  System  Response 
Times"  and  3  3  4  2-3  "End-of-Cycle 
Re<.irculation  Pump  Trip  System  Response 
Time"  from  the  Technical  Specifications  to 
the  USAR  The  Technical  Specification 
Surveillance  Requirements  and  associated 
actions  are  not  affected  and  remain  in  the 
Technical  Specifications  This  change  to  the 
reactor  protection  system  instrumentation, 
isolation  actuation  instrumentation,  and 
emergency  core  cooling  system 
instrumentation  is  being  done  in  accordance 
with  the  guidance  provided  in  Generic  Letter 
4)  0«.    Relocation  of  Technical 
Spwrifiration  Tables  of  Instrument  Response 
Time  Limits."  and  the  change  to  the  end-of- 
(  yclo  recirt.ulation  pump  trip  system 
instrumentation  is  consistent  with  NURBC 
Ml).    Standard  Technical  Specifications, 
BWR/4   ■  This  change  allows  NMP2  jNine 
Mile  Point  Unit  21  to  admiiiistrativnly  control 
sutisequent  changes  to  the  response  time 
limits  in  accordance  with  10CFR5O.59 
Additionallv.  prrx:edures  which  contain  the 
various  resp«mse  time  limits  are  also  subject 
to  the  change  control  prrjvisions  of  10  CFR 
'tO  SM  Relocating  this  information  does  not 
affe<t  the  initial  conditions  of  a  design  basis 
ac(  ident  or  transient  analysis.  The  proposed 
Technical  Spe<.ificatiun  changes  du  not  affect 


the  capability  of  the  associated  systems  to 
perform  their  intended  functions  within  their 
required  response  times.  Since  any 
subsequent  changes  to  the  USAR  or 
procedures  which  contain  the  response  time 
limits  are  evaluated  in  accordance  with 
10CFR50.59.  the  proposed  amendment  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2  The  operation  of  Nine  Mile  Point  Unit 
2.  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  would  relocate  the 
response  time  limit  tables  from  the  Technical 
Specifications  to  the  USAR.  Subsequent 
changes  to  the  USAR.- or  in  procedures  which 
contain  the  various  response  time  limits, 
would  be  evaluated  in  accordance  with  the 
requirement!  of  10CFR50.59,  which  would 
evaluate  the  pouibility  of  the  creation  of  a 
new  or  different  kind  of  accident.  The 
proposed  change  does  not  involve  any 
physical  alteration  of  the  plant,  change  in  a 
Limiting  Condition  for  Operation  or  change 
in  Surveillance  Requirements.  No  new  failure 
modes  are  introduced.  Therefore,  this 
proposed  change  does  not  create  the 
pouibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3  The  operation  of  Nine  Mile  Point  Unit 
2.  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  would  relocate  the 
response  time  limit  tables  from  the  Technical 
Specifications  to  the  USAR.  Future  changes 
to  the  response  time  limits  in  the  USAR,  or 
in  procedures  which  contain  the  various 
response  time  limits,  would  be  in  accordance 
with  10CFRS0.59.  which  would  evaluate  the 
proposed  change  to  determine  whether  it 
involved  any  reduction  in  the  margin  of 
safety.  The  response  time  limits  to  be 
transposed  from  the  Technical  Specifications 
to  the  USAR  are  the  same  as  the  existing 
Technical  Specifications.  Therefore,  this 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director  Susan  Frant 
Shankman,  Acting. 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station.  Unit  2,  Oswego  County. 
New  York 
Date  of  amendment  request:  January 

25, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  a  footnote  in  Table  3.3.3-1  and 
the  corresponding  footnote  in 
sui^eillance  Table  4.3.3.1-1  (both 
ii  ferenced  by  Technical  Specification  3/ 
4.3.3  "Emergency  Core  Cooling  System 
Actuation  Instrumentation")  to  more 
clearly  define  when,  during  cold 
shutdown  and  refueling  (i.e.. 
Operational  Conditions  4  and  5),  the 
Loss  of  Voltage  and  Degraded  Voltage 
relays  associated  with  the  4.16  kV 
Emergency  Bus  Undervoitage  are 
required  to  be  operable.  The  footnotes 
currently  state:  "Required  when  ESF 
(Engineered  Safety  Features]  equipment 
is  required  to  be  OPERABLE."  The 
proposed  amendment  would  change  the 
footnotes  to  state:  "Required  when  the 
associated  diesel  generator  is  required  to 
be  OPERABLE." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

The  proposed  change  would  require  the 
Loss  of  Power  instruments  to  be  OPERABLE 
in  Operational  Conditions  4  and  5  only  when 
the  associated  diesel  generator  is  required  to 
be  OPERABLE.  The  Loss  of  Power  relays 
provide  a  support  function  to  initiate  the 
associated  diesel  generator  start  and  bus 
unloading  sequences.  If  that  diesel  generator 
is  not  in  service,  the  loss  of  power  relays 
perform  no  safety  function.  Therefore, 
relating  diesel  generator  OPERABILITY  and 
Loss  of  Power  instrument  OPERABILITY  will 
not  involve  an  increase  in  the  prot)ability  of 
an  accident  previously  evaluated. 

The  propcKcd  change  does  not  affect  the 
requirements  of  ESF  OPERABILITY.  The 
change  does  not  affect  diesel  generator 
response  to  a  loss  of  voltage  or  degraded 
voltage  on  the  Divisional  4.16  kV  electrical 
busses  when  the  diesel  generator  is  required 
to  be  OPERABLE.  Automatic  response  of  the 
ESF  functions  is  unaffected  by  removing  the 
Loss  of  Power  relays  from  service  under  these 
conditions,  therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 


The  proposed  change  does  not  involve  a 
modification  of  plant  equipment  nor  does  it 
change  the  way  the  equipment  will  be 
maintained  or  operated.  The  revision  to 
Technical  Specifications  will  continue  to 
require  the  Loss  of  Power  instrumentation  to 
be  OPERABLE  when  the  associated  diesel 
generator  is  required  to  t>e  OPERABI.E.  The 
Loss  of  Power  instruments  will  continue  to 
perform  their  safety  function  of  initiating  the 
diesel  generator  start  and  bus  unloading 
sequences. 

Therefore,  this  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  will  not  affect  the 
OPERABILITY,  operation  or  reliability  of  any 
ESF  function  including  the  diesel  generators. 
All  ESF  functions  will  remain  available 
during  postulated  accidents  with  a  loss  of 
offsite  electrical  power.  The  chaqge  simply 
clarifies  when  the  Loss  of  Power  instruments 
are  required  to  be  OPERABLE  during 
Operational  Conditions  4  and  5.  Therefore, 
the  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Susan  Frant 
Shankman,  Acting. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2.  Oswego  County, 
New  York 

Date  of  amendment  request:  March 
15, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  surveillance  requirements  of 
Technical  Specification  (TS)  4.6.2.1 
"Containment  Systems — 
Depressurization  Systems — Suppression 
Pool"  to  extend  the  time  interval  for 
performing  the  containment  drywell-to- 
suppression  chamber  bypass  leakage 
test  from  18  months  to  an  interval 
corresponding  to  that  required  for  the 
Containment  Integrated  Leak  Rate  Test. 
The  provisions  of  TS  4.0.2  (which 
would  provide  an  extension  of  up  to 


25%  of  the  specified  surveillance 
interval)  will  not  apply.  Specifically, 
existing  TS  4.6.2. l.d  wcHiid  become 
subparagraphs  d  and  e  to  require  that 
the  suppression  pool  be  demcHistrated 
operable: 

d.  At  least  once  per  18  months  by 
conducting  a  visual  inspection  of  the 
exposed  accessible  interior  and  exterior 
surfaces  of  the  suppression  chamber.  * 

e.  At  least  every  outage  by  requiring  the 
performance  of  a  Containment  Integrated 
Leak  Rate  Test,  as  scheduled  in  conformance 
with  the  criteria  specified  in  ttie  10  CFR  50 
Appendix  J  Testing  Program  Plan  described 
in  Section  6.8.4.f.  by  conducting  a  dryMrell- 
to-suppre«sion  chamber  bypass  leak  test  at  an 
initial  differential  pressure  of  3  psi  and 
verifying  that  the  jdrywell-to-suppression 
chamber  bypass  flow  area)  A/the  square  root 
of  K  calculated  from  the  measured  leakage  is 
within  the  specified  limit  of  0.0054  square 
feet. 

1.  If  any  drywell-to-suppression  chamber 
bypass  leak  test  fails  to  meet  the  specified 
limit,  the  test  schedule  for  subsequent  tests 
shall  tie  reviewed  and  approved  by  the 
Commission. 

2.  If  two  consecutive  tests  fail  to  meet  the 
specified  limit,  a  test  shall  be  performed  at 
least  each  refueling  outage  until  two 
consecutive  tests  meet  the  specified  limit,  at 
which  time  the  original  test  schedule  may  be 
resumed. 

3.  The  provisions  of  Specification  4.0.2  do 
not  apply. 

•Includes  each  vacuum  relief  valve  and 
associated  piping. 

The  proposed  changes  would  also  add 
a  new  surveillance  requirement  for  the 
testing  of  the  bypass  leakage  path 
containing  the  suppression  chamber 
vacuum  breakers,  with  associated 
acceptance  criteria,  which  would  be. 
performed  each  refueling  outage  that  the 
bypass  leak  test  is  not  performed. 
Specifically,  a  new  TS  4.6.2. if  would 
require  that  the  suppression  pool  be 
demonstrated  operable: 

f.  During  each  refueling  outage  for  which 
the  drywell-to-suppression  chamtier  bypass 
leak  test  in  Specification  4.6.2. l.e  is  not 
conducted,  by  conducting  a  test  of  the  four 
drywell-to-suppression  chamber  bypass  leak 
paths  containing  the  suppression  chamber 
vacuum  breakers  at  a  differential  pressure  of 
at  least  3  psi  and 

1.  Venning  that  the  total  leakage  area  A/ 
the  square  root  of  K  contributed  by  all  four 
bypass  leak  paths  is  less  than  or  equal  to  24% 
of  the  specified  limit,  and 

2.  The  leakage  area  for  any  one  of  the  four 
bypass  leak  paths  is  less  than  or  equal  to  12% 
of  the  specified  limit. 

By  separate  action,  the  NRC  has 
provided  notice  of  a  proposed 
amendment  to  change  the  frequency  of 
Containment  Integrated  Leak  Rate  Tests 
in  accordance  with  Option  B  of  10  CFR 
Part  50  Appendix  ) .  The  proposed 
changes  described  herein  are  intended 
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to  bw  consistent  with  the  changes 
proposed  under  Option  B 

Basis  for pmposed  no  signifhant 
hazards  con sidtf ration  dtftermi nation: 
As  required  by  10  CFR  ?>0.91(a).  the 
licensee  has  providmi  its  analysis  of  the 
issue  of  no  signincant  hazards 
consideration,  which  is  presented 
bvlow 

The  operHlinn  on  Ninp  Mil«  Point  I 'nit  2. 
in  acrnrtlaiHf  with  the  pri>p«>««)tl 
■miencbnent,  will  not  iiivolvn  <«  iigniruant 
MK  r«its«  in  th«  pn>bHhilitv  or  i  nn'Mw^uennw 
of  an  *irid«nt  pn»viou»ly  «vaiu«te«l 

The  pnjp<j««»<!  TS  (.han)(es  involve  the 
(irywtjjl  »«>-»uppnj!i,>«ioii  ih^nitwr  hyp«ss  leak 
[e*t  frequtnuy   There  iin«  no  physuai  or 
u(Minilional  Lhange-i  to  the  plant  as  a  rtwult 
of  these  propoMid  TS  revnioiin   Kurthermorr. 
the  primary  containment  m\%  a«  an  accident 
milittatur  ami  not  a.i  an  a(  i  uient  initiator 
Thcrefjire.  the  proposal  IS  i  hanger  ilo  no* 
affr»  t  the  probebilitv  of  any  [)n>vioiiilv 
evaiuateil  at.i  xtent 

The  I  ontinumt  tc^tiiix  of  bypais  Utaka^e 
pathways  i  ontainiiiK  the  siippre>».iion 
I  hamtier  vat  mini  breakers  on  a  refuehng 
ft»Hiuen(  V.  and  ihe  ronliiiiied  rv«)iiiretTient  for 
visual  in.s(>e«tion  of  (  ontaininent  slriK  tiiral 
features  assurws  that  the  bvj»a.«s  Ifakajp'  path 
will  not  ileKTude  UwoikI  the  TS  allowable 
limit  diinnK  the  interval  betwt>«»n 
(X'rfomiani  e  of  the  bvy)ass  leakage  test 
Therefore.  ra<lioH<  tivity  releHw-  followinx  an 
aicident  will  not  be  inireaseti  siiue  the 
pressure  suppression  lapabilitv  of  the 
(^ontainmenl  is  not  reiluietl  from  the  existing 
design,  and  there  wil'  ti«*  no  signifuant 
UK  rea.se  in  llie  i  onse<)Ufn«  es  of  .my  a«  t  ident 
previously  evaluate*) 

The  operation  of  Nine  Mile  I'oint  Unit  2. 
Ill  a<.cordan(e  with  the  pro()tised 
amendment,  will  not  i  reale  the  [XMsibilitv  of 
,1  new  or  different  kind  of  a<  i  ideni  from  any 
M  cideni  previously  evaluatetl 

The  pni(XMed  TS  i  hangtvs  involve  the 
drywell  to  sii()pr»'Ssioii  i  haintier  byyuss  leak 
lest  fre«|ueni  v    Fheri'  are  no  physii  al  or 
o))fralional  (  hanges  as  a  result  of  ihes4' 
propi)s«Hl  rs  i.hanges    these  proyjovd  TS 
I  hanges  also  iiu  hide  <i  reipnn-miMit  to 
Loiitimie  p»frforming  a  surveillaiit  e  test  on 
the  bypass  leakage  ^xithways  i  ontaining  the 
va<  uiim  breaker  assemtilies  cat  h  refueling 
outage  lor  whu  h  the  drywell  to  suppression 
I  haiTiU-r  test  is  not  t  ondui  led    This  test, 
iilung  wiltt  lht>  visual  ins|M-<  limi  retiuir'tl 
••very  refu«?ling(  vc  le    will  riisure  that 
.l(  1  epiablr  bypass  leakage  is  rnaint.iiiifd 
during  those  intervals  whiMi  \he  fiypass  leak 
test  IS  not  rKpiired    Ai  i  ordingly    the 
possihilitv  of  a  new  or  ddferent  tvp»'  ot 
.l«  <  ident  IS  not  iiitrtMlui  I'd     I  hen-fnrr    the 
priip«ised  r.S  i  hanges  do  not  i  reale  the 
;.Missibilitv  III  a  new  m  ditteri'iit  kind  ol 
11  I  idenl  from  .my  .it  <  ideiit  prev  musK 
••v.ilu.iled 

The  iijier.itioii  of  Nine  Stilr  I'miit  I   lut  J 
Ml    11  I  ordani  e  with  the  projxited 
amendment,  will  nut  involve  ,i  sigiiiln  a. it 
redtii  tion  III  ii  margin  ol  >.itrl\ 

The  drvwell  lo  suppression  i  haiiilM-r 
by(Viss  le.ik  test  diita  otit.iiiu-d  during 
previous  ti'stmg  .it  \Mt'J  ISiiie  Mile  t'ninl 
t  Inil  ^1  demiinstrales  i  onlormant  e.  Iiv  ri  large 
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marnin.  tn  the  TS  and  design  leakage 
requirvnipnts  The  test  data  and  engineering 
evaluations  indicate  that  there  it  negligible 
risk  that  the  bypass  leakage  will  change 
adversely  in  future  years  Furthermore,  the 
proposed  test  frequency  is  judged  to  b« 
atceptable  base<i  on  the  small  risk  of  bypats 
leaksge  through  paths  other  than  those 
i.ontaming  the  suppression  chamber  vacuum 
breakers 

A  test  of  the  bypass  leak  pathways 
cnnlainmg  the  vacuum  breakers  will  be  used 
to  verify  acceptable  bypass  leakage  during 
those  outages  when  the  bypass  leak  test  is  not 
performetl  The  propoaed  test  of  the  bypaas 
leak  pathways  containing  the  vacuum 
breakers,  with  stringent  acceptance  criteria. 
(ambme<l  with  the  other  negligible  potential 
leakage  areas  provide  an  acceptable  level  of 
assurance  that  the  bypass  leakage  can  bo 
measured  This  capability  ensures  that  an 
atlverse  r.ondition  can  be  detected  and 
ciimN  tml  such  that  the  existing  level  of 
confidence  that  the  primary  contairunent  will 
funition  as  required  during  a  LOCA  lloaa-of- 
riMilant  a<  cidenti  is  maintained.  Therefore, 
the  pn>(>«x»e<l  TS  changes  do  not  involve  a 
signiFKant  reduction  in  the  margin  of  safety. 

rh«  NRC^  staff  has  reviewed  the 
licenfiee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisHed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazard.s 
consideration 

luxal  Public  Docunient  Room 
Ifxntinn  Reference  and  IDocumenfs 
Dejwrlment,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  1.1126 

Atlnrnev  for  licensee:  Mark  ]. 
Wetterhahn.  Esquire.  Winston  &  Strawn. 
14(X)  I.  .Street.  NW  ,  Washington.  DC 
20O0.S-3502 

NRC  Proiect  Director:  Susan  Frant 
Shankman.  Acting. 

Siagara  Mohawk  Power  Corporation, 
Dorki't  No.  50-^10.  Sine  Mile  Point 
Niiclfar  Station.  Unit  2,  Oswego  County. 
\'fw  Ynrk 

Ihilf  of  iinwndment  request  March 
li).  19<)h 

lk",<  riplKin  of  amendment  request: 
rhtt  proposed  amendment  would  revise 
Tallies  I  )  1-1  and  4  3  1-1  of  Tw.hnical 
.Sp^MiFw  ation  3/4  1  1  "Reactor 
Frote*  Hon  System  Instrumentation"  to 
delete  the  nperabilitv-requirement  for 
the  .Average  Power  Range  Monitor 
(APKM)  Ntnilnni  Fliix-llps<:ale, 
,S«td()wii  ,ind  Inoperative  functions  in 
Operational  Conditions  ((Xls)  3  (Hot 
Shutdown)  and  4  (Cold  Shutdown) 
These  s,)mf  functions  would  also  be 
revised  tor  (X.  'i  (Refueling)  to  indicate 
th,it  opt-rahility  will  only  be  retpured 
during  shutdown  margin 
di'iiKinstrations  performed  per  TS 
<  ID  I 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  revisions  to  the  APRM  functions  are 
proposed  to  support  licensee's  plans  to 
replace  Local  Power  Range  Monitors 
during  the  next  refueling  outage.  The 
revisions  also  provide  for  the  eventual 
replacement  of  the  existing  APRM 
System  wi'.h  the  Nuclear  Measurement 
Analysis  and  Control  Power  Range 
Neutron  Monitoring  System,  and  the 
eventual  installation  of  the  Oscillation 
Power  Range  Monitor  system  for  the 
detection  of  reactor  instability 
conditions.  These  modifications  are 
based  upon  Report  NEDO-31960,  "BWR 
Owners'  Group  Long-Term  Solutions 
Licensing  Methodology,  approved  by 
the  Commission  July  12.  1993;  the 
licensee's  response  of  November  8, 
1994.  selecting  Option  III  in  NEDO- 
31960  for  Nine  Mile  Point.  Unit  2;  NRC 
Generic  Letter  94-02.  "Long-Term 
Solutions  and  Upgrade  of  Interim 
Operating  Recommendations  for 
Thermal-Hydraulic  Instabilities  in 
Boiling  Water  Reactors"  dated  July  11. 
1994:  and  General  Electric  Licensing 
Topical  Report.  NEDC-32410P-A. 
"Nuclear  Measurement  Analysis  and 
Cxintrol  Power  Range  Neutron  Monitor 
(NUMAC-PRNM)  Retrofit  Plus  Option 
III  Stability  Trip  Function."  which  was 
approved  by  the  Commission  September 
5,  1995. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Reactor  Protection  System  (RPS) 
initiates  a  reactor  scram  when  one  or  more 
monitored  parameters  exceed  their  specified 
limits  to  preserve  the  integrity  of  the  fuel 
cladding  and  the  Reactor  Coolant  System  and 
to  minimize  the  energy  that  must  be  absorbed 
following  a  loss-of-coolant  accident.  The 
proposed  changes  will  revise  the  OCs  in 
which  the  APRM  Neutron  Flux-Upscale. 
5»etdown  and  Inoperative  RPS 
Instrumentation  is  required.  These  changes 
do  not  affect  the  probability  of  precursors  of 
any  accidents  previously  evaluated,  and 
therefore,  do  not  increase  their  probability. 

Dunrvg  normal  operation  in  CX^  3  and  4, 
all  control  rods  are  fully  inserted  and  the 
reactor  mode  switch  position  control  rod 
withdrawal  blocks  do  not  allow  control  rixis 
to  be  withdrawn.  Therefore,  the  RPS  APRM 
functions  are  not  required.  Specification 
3  9  10  does  allow  one  control  rod  to  be 
removed  fn>m  the  core  in  CX!  4  by  placing  the 
mcnle  switch  in  the  refuel  position.  However, 
with  the  reactor  nuxie  switch  in  the  refuel 
[KMition.  refueling  interlocks  are  in  place 
(i  e..  uncroii  out.  etc.).  which  together  with 


adequate  shutdown  margin  will  preclude 
unacceptable  reactivity  excursions.  The 
APRM  Neutron  Flux-Upscale,  Setdown 
function  is  not  required  during  (X]  5  except 
during  shutdown  margin  demonstrations. 
The  SRMs  (source  range  monitors],  IRMs 
[intermediate  range  monitors),  and  refueling 
interlcKks  provide  adequate  protection  from 
reactivity  excursions  during  OC  5.  The 
exception  is  during  the  shutdown  margin 
demonstration  when  more  than  one  control 
rod  will  be  withdrawn  and  the  APRMs  will 
continue  to  be  required  to  be  operable  as  a 
backup  to  the  IRMs.  Testing  of  the  RPS 
APRM  functions  will  continue  to  be 
performed  in  those  (Xis  for  which  operability 
is  required.  Consequently,  the  reliability  and 
performance  of  the  RPS  APRM  functions  in 
these  CX^s  will  not  be  adversely  affected. 
Therefore,  the  proposed  change  will  not 
result  in  a  significant  increase  in  the 
consequences  of  any  accidents  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  will  revise  the 
applicable  OCs  in  which  the  APRM  neutron 
Flux-Upscale.  Setdown  and  Inoperative  RPS 
instrumentation  is  required.  Changes  to  CXD 
requirements  will  not  introduce  any  new 
accident  precursors  and  will  not  involve  any 
physical  alternations  to  plant  configurations 
which  could  initiate  a  new  or  different  kind 
of  accident.  NMP2  is  analyzed  for  a  single 
control  rod  withdrawal  error  during 
refueling.  Since  the  core  is  designed  to  meet 
shutdown  requirements  with  the  highest 
worth  rod  withdrawn,  the  core  remains 
subcritical  even  with  one  rod  withdrawn. 
The  one-rod-out  interlock  which  allows  only 
one  control  rod  to  be  withdrawm  in  OC  5  is 
not  affected  by  the  proposed  changes. 
Consequently,  the  proposed  changes  do  not 
create  an  accident  different  than  the 
previously  analyzed  single  control  rod 
withdrawal  error  event.  Surveillance  testing 
will  continue  to  be  performed  to  assure 
reliability  and  maintain  current  performance 
levels.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  RPS  APRM 
hinction  instrumentation  Technical 
Specification  requirements  will  not  adversely 
affect  the  design  or  the  performance 
characteristics  of  the  RPS  instrumentation 
nor  will  it  affect  the  ability  of  the  RPS  APRM 
instrumentation  to  perform  its  intended 
function.  As  discussed  above,  the  subject 
RPS  instrumentation  is  not  required  in  OC  3. 
4,  and  5  except  for  shutdown  margin 
demonstrations.  Accordingly,  deletion  of  the 
requirement  to  have  these  functions  operable 
in  these  OCs  will  not  significantly  reduce  a 
margin  of  safety.  Surveillance  testing  will 
continue  to  be  performed  for  those  OCs  in 
which  the  instrumentation  is  required  to 
assure  reliability.  Therefore,  the  proposed 


changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Susan  Frant 
Shankman,  Acting. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station.  Unit  No.  2.  New 
London.  Connecticut 

Date  of  amendment  request:  March 
28.  1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  Section 
3.7.7.  "Sealed  Source  Contamination," 
by  making  the  criteria  for  testing  sealed 
sources  for  contamination  and  leakage 
at  Millstone  Unit  No.  2  the  same  as 
those  at  Millstone  Unit  No.  3,  the 
Haddam  Neck  Plant,  and  Seabrook 
Station.  Specifically,  the  sealed  sources 
that  are  required  to  be  free  of  greater 
than  or  equal  to  0.005  microcuries  of 
removable  contamination  would  be 
those  that  would  exceed  "100 
microcuries  of  beta  and/or  gamma 
emitting  material  or  5  microcuries  of 
alpha  emitting  material."  The  Bases 
Section  3/4.7.7,  "Sealed  Source 
Contamination,"  would  also  be  changed 
to  reference  the  appropriate  section  of 
10  CFR  70.39. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92.  NNECO 
(Northeast  Nuclear  Energy  Company)  has 
reviewed  the  proposed  changes  and 
concludes  that  the  changes  do  not  involve  a 
significant  hazards  consideration  (SHC)  since 
the  proposed  changes  satisfy  the  criteria  in 
10  CFR  50.92(c).  That  is.  the  proposed 
changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  make  the  criteria  for  testing 
sealed  sources  for  contamination  and  leakage 


at  Millstone  Unit  No.  2  the  same  as  those  at 
Millstone  Unit  No.  3.  the  Haddam  Neck  Plant 
and  Seabrook  Station.  Although  the  leakage 
criteria  for  sealed  sources  that  are  to  be  tested 
is  being  changed,  the  allowable  leakage 
remains  small.  Any  leakage  that  is  identified 
would  not  cause  a  significant  radiation 
exposure.  The  source  storage  area  is  routinely 
surveyed  by  Health  Physics  in  accordance 
with  Health  Physics  Department  procedures 
and  any  significant  leak^e  would  be 
detected.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  chaise  in  the  criteria  for 
testing  sealed  sources  for  contamination  and 
leakage  will  not  change  the  way  the  sources 
are  used.  Therefore,  this  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  possible  radiation  exposure  to  both  the 
workers  and  the  public  from  this  change  is 
very  small.  All  protective  systems  which 
would  detect  any  release  of  material  from  the 
site  remain  in  pUce  so  there  is  no  reduction 
in  safety  for  the  public.  Likewise,  all 
protective  systems  for  the  workers  remain  in 
place.  Workers  using  the  sources  routinely 
pass  through  the  whole  body  contamination 
monitors.  In  addition,  the  source  storage 
areas  are  surveyed  routinely  by  Health 
Physics  in  accordance  with  Health  Physics 
Department  procedures,  and  any  significant 
leakage  would  be  detected.  The  bases  section 
is  being  revised  to  reference  the  appropriate 
section  of  10  CFR  70.39.  Therefore,  there  is 
no  significant  reduction  in  a  margin  of  safety. 

■  The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike. 
Norwich,  CT  06360,  and  Waterford 
Library,  Attn:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford.  CT  06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County.  New  York 

Date  of  amendment  request:  March 
12,  1996. 
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ini  n"a!W  in  lh«r  prubabilitv  or  i  on»n«^u«»iiriM 
of  in  at  ( idrni  prr<vu)UHlv  analvz>'<t 
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ItifHr  iiMtniiiUMif  I  haiinrlH  (wtiii  h  ^ifn  t 
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rhf  NK(    staff  has  n-v  if\v.'«l  lh«' 
III  fns»>«>  s  an.ilvsis  .iiid    f><is»'<)  on  tins 
r»»vi»'w    it  a(i(K><irs  tfiat  ttu'  tfirtf 
st.iiidards  of  M)  4J|i  I  ,ir»'  s,itisfi«'d 
rh«'rvfor»',  the  NK(    staff  proptiM's  to 
d»'tt'riiim«'  that  thf  aiiK'ndinoiit  r»>«|iHist 
inviiivt's  no  Mt^nifii  .iiit  li.i/.ards 
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UK)  Martine  Avenue.  White  Plains.  New 
York  1I)6<)1 

Attonwv  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Cinde.  New  York. 
N»w  York  10019 

S'HC  Prtiiert  Director  Susan  Frant 
.Shanknian.  A<.lmg 

Povwr  Authority  of  The  State  of  New 
York.  IJnrket  So  50-286.  Indian  Point 
.Vi;(  Ifor  Generating  L'nit  No  3, 
Westchester  County.  New  York 

I  Mite  of  amendment  request:  March 
14.  1496 

Description  of  amendment  request: 
rh«  propose<i  changes  would  allow  a 
one  tune  exlen.sion  of  the  inspection 
intHrval  for  the  steam  generator  tubes 
that  IS  due  in  |uly  1996 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  rwpim  (I  by  10  CFR  50.91(a),  the 
liiensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
(.onsideration.  which  is  presented 
fielow 

II )  D«je»  the  propfKied  lic«>nse  a/nendmant 
myidv*"  a  ii^nirKant  increase  in  the 
pri>(Mbility  or  i  onsequence*  of  an  accident 
pn'vi()ii»iv  I'vaiuated' 

Hrsfjonsf  The  prop<ned  lirensn 
ann'ndnn'nt  do«M  not  involve  a  ii^mncant 
ini  Tfate  in  the  pmbabilitv  or  consequencM 
of  dn  at  I  ident  previously  evaluated   As 
stated  in  the  Basis  of  the  IP3  [Indian  Point 
I  nit  )|  Tm  hnical  Specifications,  the  pirogrun 
for  inservit  e  inspection  of  slnam  ffenerator 
iidx'n  r«Tf(ardinH  equipment,  procedures,  and 
srtniple  <w<ie«  tion  is  bas«d  upon  the  guidance 
and  rw  ommendatit^ns  m  Regulatory  Ciuide 
1  H  i  and  SKC  Generic   Letter  85-02   The 
dtldition  of  the  footnote  to  extend  the 
surveillance  due  date  will  not  incrvAse  the 
ilnviation  from  the  guidance  and 
n't  ommendalion  stated  above,  and.  therefore 
will  not  involve  d  stgnificant  increase  in  the 
profMbility  or  consequences  of  an  accident 
previously  evaluated 

121  IVnii  the  pmp(.>«ed  license  amendment 
I  rndte  the  poasibility  of  d  new  or  different 
kind  of  <M(  ident  from  any  accident 
pr«v  loiisl V  evaluated^ 

Hespi'nse  The  proposed  litrense 
.imrndment  doe*  not  c  reate  the  poasibilitv  of 
.1  new  or  rlifferent  kind  of  a<i  ident  from  any 
.«i  (  idi'iit  pn'viouslv  evaluated  The  propoeed 
I  hangr  dors  not  involve  the  addition  of  any 
new  or  diffrrent  type  of  equipment,  nor  does 
It  involvf  th«'  in»»ration  of  equipment 
ri><piiri'd  for  safe  operation  of  the  facility  in 
.1  manner  different  from  th(»se  addressed  in 
the  Final  .Safety  .Analysis  Report  Therefore. 
the  projxisot)  <  hange  will  not  create  the 
(xissiljililv  of  d  new  or  different  kind  of 
,u  I  «i>>iit  from  any  accident  previously 
I'Vdliia'ed 

I  1)  I)<w's  the  pn)p<»se<l  dmendment  involve 
.1  Hinmfii  .int  retlui  tion  in  a  margin  of  safety' 

Hf  jponw   The  pro(M>sed  license 
amendment  iloes  not  involve  a  significant 
wliiLfion  in  a  margin  of  safety  The  propowd 
.  han^e  dot's  not  adversely  affect  any  safety 
rvldtfil  synti-ni  or  (  omponent  operation  or 


operability,  instrument  operation,  or  safety 
system  tetpwints  and  does  not  result  in 
increased  severity  of  any  of  the  accidents 
considered  in  the  safety  analysis.  This 
change  has  no  adverse  effect  on  any  margin 
of  safety  and,  therefore,  does  not  create  a 
significant  reduction  in  a  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.g2(c)  are  satisfled. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director:  Susan  Frant 
Shankman,  Acting 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  fames  A 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  amendment  request:  March 
22.  1996. 

Description  of  amendment  request: 
The  amendment  proposes  changes  to 
the  Technical  Specifications  (TS)  to 
establish  operability  requirements  for 
avoidance  and  protection  from  thermal 
hydraulic  instabilities  to  be  consistent 
with  Boiling  Water  Reactor  Owners 
Group  long-term  solution  Option  I-D. 
Editorial  changes  are  also  made  to 
support  the  revised  specifications, 
improve  readability  of  Bases  sections, 
and  enhance  the  presentation  of 
requirements  for  single  loop  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitxPatrick  plant  in 
accfjrdance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
c-onsitlerafion  as  defined  in  10  CFR  50.92. 
since  It  would  not: 

1   Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  implementation  of  BWR  Owners' 
(•roup  long-term  stability  solution  Option 
I-D  at  FitzPatrick  does  not  modify  the 
assumptions  contained  in  the  existing 
accident  analysis  The  use  of  an  exclusion 
region  and  the  operator  actions  required  to 
avoid  and  minimize  operation  inside  the 
region  do  not  increaM  the  possibility  of  an 
accident  Conditions  of  operation  outside  of 
the  exclusion  region  are  within  the  analytical 
envelope  of  the  existing  safety  analysis.  The 
operator  action  requirement  to  exit  the 


exclusion  region  upon  entry  minimizes  the 
possibility  of  an  oscillation  cxcurring.  The 
actions  to  drive  control  rods  and/or  to 
increase  recirculation  flow  to  exit  the  region 
are  maneuvers  within  the  envelope  of  normal 
plant  evolutions.  The  flow  referenced  scram 
has  been  analyzed  and  will  provide 
automatic  fuel  protection  in  the  event  of  an 
instability  Thus,  each  proposed  operating 
requirement  provides  defense  in  depth  for 
protection  from  an  instability  event  while 
maintaining  the  existing  assumptions  of  the 
accident  analysis. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated  because: 

The  proposed  operating  requirements 
either  mandate  operation  within  the 
envelope  of  existing  plant  operating 
conditions  or  force  specific  operating 
maneuvers  within  those  carried  out  in 
normal  operation.  Since  operation  of  the 
plant  with  all  of  the  proposed  requirements 
are  within  the  existing  operating  basis,  an 
unanalyzed  accident  will  not  be  created 
through  implementation  of  the  proposed 
change. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  tiecause: 

Each  of  the  proposed  requirements  for 
plant  thermal  hydraulic  stability  provides  a 
means  for  fuel  protection.  The  combination 
of  avoiding  possible  unstable  conditions  and 
the  automatic  flow  referenced  reactor  scram 
provides  an  in  depth  means  for  fuel 
protection.  Therefore,  the  individual  or 
combination  of  means  to  avoid  and  suppress 
an  instability  supplements  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Depailmenl,  Fenfield  Library,  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway.  New  York,  New 
York  10019. 

NRC  Project  Director:  Susan  Frank 
Shankman,  Acting. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  amendment  request:  March 
22, 1996. 

Description  of  amendment  request: 
The  amendment  proposes  to  revise 
Technical  Specification  (TS)  Table  3.2- 
2,  "Core  and  Containment  Cooling 
System  Initiation  and  Control 
Instrumentation  Operability 
Requirements."  The  proposed  changes 
will  revise  allowed  outage  times  (AOTs) 


for  4kV  Emergency  Bus  Undervoltage 
Trip  Functions.  The  AOTs  for  these  trip 
functions  were  extended  by 
Amendment  227;  however,  the  AOT 
extensions  for  these  trip  functions  were 
not  consistent  with  the  requirements  of 
Standard  Technical  Specifications 
(STS),  NUREG-1433,  and  differed  from 
the  recommendations  in  the  associated 
Licensing  Topical  Report.  Additional 
changes  are  proposed  to  TS  Table  3.2- 
2  and  to  TS  Table  4.2-2,  "Core  and 
Containment  Cooling  System 
Instrumentation  Test  and  Calibration 
Requirements."  These  changes  will:  (1) 
replace  the  generic  actions  for 
inoperable  instrument  channels  with 
function-specific  actions.  (2)  replace  the 
generic  test  AOT  with  function-specific 
test  AOTs,  and  (3)  relocate  selected  trip 
functions  from  the  TS  to  an  Authority 
controlled  document. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amenijment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  are  limited  to 
replacement  of  the  generic  actions  and  test 
AOT  with  function-specific  actions  and  test 
AOTs,  and  relocation  of  selected  trip 
functions  firom  the  TS  to  an  Authority 
controlled  document.  The  changes  do  not 
introduce  any  new  modes  of  plant  operation, 
make  any  physical  changes,  or  alter  any 
operational  setpoints.  Therefore,  the  changes 
do  not  degrade  the  performance  of  any  safety 
system  assumed  to  function  in  the  accident 
analysis.  Consequently,  there  is  no  effect  on 
the  probability  or  consequences  of  an 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  do  not  introduce 
any  new  acxident  initiators  or  failure 
mechanisms  since  the  changes  do  not 
introduce  any  new  modes  of  plant  operation, 
make  any  physical  changes,  or  alter  any 
operational  setpoints.  Therefore  the  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings,  or  limiting  conditions  for 
operation  are  determined.  The  relocated 
requirements  do  not  satisfy  the  10  CFR  50.36 
criteria  for  inclusion  in  the  Technical 
Specifications.  Therefore,  the  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Susan  Frant 
Shankman,  Acting. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  amendment  request:  March 
27,  1996. 

Description  of  amendment  request: 
The  amendment  proposes  to  revise  the 
TechnicalSpecifications  to  support 
adoption  of  the  primary  containment 
leakage  rate  testing  requirements  of 
Option  B  to  10  CFR  50.  Appendix  J  at 
the  FitzPatrick  plant,  and  clarify  the 
numerical  value  of  the  allowable 
containment  leakage  rate  (L.)  as  1.5 
percent  per  day. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Authority  has  evaluated  the  proposed 
TS  Amendment  and  determined  that  it  does 
not  represent  a  significant  hazards 
consideration.  Based  on  the  criteria  for 
defining  a  significant  hazards  consideration 
esUblished  in  10  CFR  50.92.  operation  of  the 
lames  A.  FitzPatrick  Nuclear  Power  Plant  in 
accordance  with  the  proposed  amendment 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  proposed  changes  do  not  involve  a 
change  to  the  design  or  operation  of  the 
plant.  The  systems  affected  by  this  proposed 
TS  change  are  not  assumed  in  any  safety 
analyses  to  initiate  any  accident  sequence 
Therefore,  the  probability  of  any  accident 
previously  evaluated  is  not  increased  by  this 
proposed  TS  change.  The  clarification  of  the 
allowable  containment  leakage  rate  (LJ  is 
consistent  with  the  accident  analyses  There 
is  no  change  to  the  consequences  of  an 
accident  previously  evaluated  because 
maintaining  leakage  within  limits  assumed  in 
the  accident  analyses  ensures  that  the  dose 
consequences  resulting  from  an  accident  are 
not  increased.  The  proposed  TS  changes 
maintain  an  equivalent  level  of  reliability 
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iiwl  iivinlahilitv  fiir  iiU  itffM  tml  ^v^taiim    Tho 
ihilitv  <>'  lh<>  iiffr<  hHl  «v*l"ni.'i  mkikm  mimi  with 
iiMiiiluininK  Ifmk  rain  inlnKrity  to  imrfonn 
(ht'ir  iiitnniliMl  ftiiu  tiiiii  i%  uivifftN  tr>«l  bv  th<< 
(irii^xined  rs  1  h<inK«!<i   lni()leni«n(iilii>ii  i>f 
thctti  I  hdii^i  will  pnivujtt  I  i>iitiniiii<l 
.iMurHiu  «  thut  i(MN  iTiml  (Mmiiinlxm 
.i«VN  uilxit  With  <  imtKinnx'nt  intPKrilv  will 
rt'iiuiM  within  .M  4  rplitiii  >'  limit*   iintj  n^ 
sill  h   will  mil  tigniTK  itntly  iii<  rvMo*  th<^ 
I  DiittH^ufn)  t«t  iif  4  pmvicititiv  nvaltidlm) 
,11 1  iititnl 

J   (  rnatn  lh««  [Mxaibilirv  "f  *  n«*w  dt 
ilitf«<rwiil  kiixt  of  ,«  I  ult'iit  from  diiv  i«<  i  utniit 

rhr  pn)f>«««»l  I  haiigi^  .ilUiw  xki^ilKin  uf 
ihii-M*  r»'i|iiir»Tti»"iits  ■«(»•«  ifn"<l  111  ()^>li»>ii  H  In 
IO(!FK  SO   A(i|wiiili«  I    .iiiil  ii<i  not  involve 
.1  I  hiiiiitp  In  ih«*  pUiit  it«<«iKn  liiid  (i(M«rHtion 
Ai  ii  rw^iilt   ihf  prn^MM«<l  i  hmiKn)!  iln  imH 
itfti  t  thti  )Mr<iiii«tli<ri  iir  i  ihkIiIuhii  that  i  iiulil 
I  iinlribiili'  111  thr<  initidlinn  uf  iiiiv  m  i  idanU 
Th«i  m«^th<HN  uf  [)«»rfnntim({  priiiwrv 
( <)ntainfiu<nt  l*<iikd)p<  rtilH  ti'^tmn  *!>•  nut 
I  hdii^txl    So  new  M  I  iilfiit  in(Ml<<<  .iff  i  rwittNl 
tiy  illdwin^  "XtftrnltNl  iiitervilN  for  Vy\m  ,\    B 
>in<l('  tinting,  'ir  by  i  UnfyiiiK  th<i  iitunivrKal 
vtiltjd  iif  the  iill<iw«blft  I  iintMininaiil  l«iaka(tr 
rntx  II-,)    Ni>  Mfnty  mUtiol  mitiipmrnt  or 
srtftily  fxiiii  tioiM  .im  titnrwit   »€  *«)vrru»lv 
.i(f»"«  tmi,  >in  i  retiilt  of  th«<B  i  hungry    rh« 
pri)(M)irit  I  hiiiigtt^  will  n«i(  inlrtMliKa  fmlum 
mrn  htmiim*  hBynml  thiiMt  ^Irr^niiy 
I  iiniii(l«ir>>t1  111  lh«  I  iirrrnl  piiuil  wfi'ty 
jn>ilv««^    KiitnitHion  of  thp  tml  inliirv«N   dtid 
I  Unfii  alum  i)f  th"  <iil<iwiibi«  Inakit^  ratr 
cl<»^  nut  I  oiilnbiitn  tn  thn  ixuMibility  <if  4 
iKiw  iir  <liffrr<>nt  kind  of  .i<i  iilttnt  or 
iiiitlfiin<  tiiiii  fnuii  thi>4»'  prnviiiunly  dndlviml 

I    Involve  4  iiKinrii  iint  imliK  lion  in  th«< 
marKiii  of  tafrty  t)r«  aiiw   Th*"  pnnxxetl 
c  hangr*  riffiN  t  thr  tm|ii«nc  v  of  prinvary 
containmwnt  lunkan*'  nun  ttntinn.  and  th« 
ntirtxTii  al  it«riiiilu)n  of  ihn  .illowabln 
(  ontttininxnl  lodkaK**  rain  IL.)    Iht*  <|pai(^i  of 
thti  Fit^Halni  k  pUnI  in  luil  1  bdngrd    Thn 
ilit'thiMloliif^V  fur  IrhI  (K'rforTiutni  r  t\ 
uiu  hdiigtNi  anil  Vvpt-  .\    H  dixi  I.  I»mI»  will 
1  iintinuo  Id  ti«<  jwrfonii^tl  .11  -f,    Tht> 
priipowil  1  han)(f>4  prnvuip  niffli  ipiil  i  iintniN 
III  on.turn  thdl  propftr  indinlnndiu  e  dnil 
r»"jMiP«  drp  p^trfiirmfil  on  th«'  primiirv 
I  ontdinrn^nt   4111I  «yYlf>in4  and  i  iwii^Minnnt* 
()<tn»t^Hlln^  th*"  prinu-ry  i  onUininnnt    Thf 
rt^lidbility  of  I  oMtdiniiirnl  <yntt>ni<i  dviiiiiird 
to  op»»r«l»>  111  lh«'  piani  Mfwtv  dndlytm  it  no» 
r««lur»'tl    rh»'  immpfii  al  valuw  of  [^  ip«H.iflril 
in  Sf>m  ifii  dtion  t»  21)  n  cocinKlttnt  with  th« 
a«  (  nifint  aiMlv««>«.  th««rHfiir«  thn  ii«i<t« 
I  ()n««(|ii«fn<  PI  of  any  andlyrml  ih  i  iilrnli  artt 
not  in«  rri«.<(»Hl    Th«»rnfi)rv    Ihr  prt)p«»<«>»l 
I  hdngrs  proviil«i  iontinw»<(l  .is.niimnti*  of  lht< 
Irak  tl^hlnl•s•l  of  the  1  ontdintncnt  wilhuiit 
advfirnoly  affw  !iii((  th»'  piiblii   health  ami 
•idfuly  and   at  luc  h   will  nul  involve  a 
Hi^niTK  ant  r*»du<  lion  in  fh«'  iiiiirxin  of  tafflv 

The  NRC.  staff  lias  rwvuiwtMJ  the 
litHnst-w  s  .inalysts  and.  f>a.s«»il  on  this 
i^vievv.  It  apf.H'Hrs  that  the  ihrw 
standard.s  of  •>()  '■)J.U  )  ar»t  satLsfittd 
Therwfore.  th«  NR(i  staff  prnpostts  lu 
dtflunnme  that  thtt  ain»«iidiiiuiil  rtHjuesI 
involvHs  lui  si^nirii.anl  hazards 
coiisuieratiuii 
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Public  Service  Elect nc  &■  Gas  Company. 
IMnket  Sos  'iO-272  and  50-JJ  J.  Salem 
Suchor  Generating  Station.  Unit  No$.  1 
and  2.  Salem  County.  Sew  Jersey 

Date  nf  amendment  request  April  22. 
1<W6 

Description  of  amendment  request 
rh«  amendments  would  change  the 
Im  hiiKJii  Specifications  to  implement 
10  CFR  Part  50.  Appendix  J.  Option  B, 
for  the  Type  A  tewt  by  referring  to 
Reffulaiory  Guide  1  163.  "Performance- 
BaMtd  Ckmtainment  Leakag»-Test 
Program  ■■ 

Basis  for  proposed  no  significant 
bazards  consideration  determination 
.\%  required  by  10  CFR  50  91(a).  the 
liienwH)  has  provided  its  analysis  of  the 
iMiie  of  no  significant  hazards 
(  onsideralion.  which  is  presented 
twiow 

1    Thn  prop4)««d  change  doe*  not  involve 
a  iiKniricant  incrpaae  in  the  probabthtY  or 
I  onaoqiieni  ea  of  an  aixidpnt  prrvtously 
i'valiidlf^<i 

( jjntainment  le«k  rale  testing  ii  not  an 
iiiitiatur  of  any  accident   The  prupoaed 
I  hansel  do  not  make  any  phyvicai  changes  to 
ihr  I  tintainmrnt  The  propoaed  changes  do 
not  affm  t  performance  of  the  containment. 
mtK  tor  o|wr«(ions  or  accident  analysis 
rherrfore   the  pmpoaed  changes  will  not 
involve  an  im.reaae  in  the  probability  of  any 
prnviiHMly  evaluated  accident 

.Since  the  allowable  leakage  rale  ii  not 
beinx  (hanged  and  iini«  Ihe  analysis 
d«j<;umente<l  in  NUREG-1493.  "Perfonnance- 
H«M>ii  Ciintainment  Leak-Test  Program" 
loni.ludes  that  the  impact  on  public  health 
and  wMy  due  to  extended  intervals  is 
nf^ligihln.  the  propoaed  changes  will  not 
involve  an  increase  m  the  consequences  of 
any  previously  evaluated  accident   Therefore, 
adoption  of  a  perfurma nee- based  venflcation 
of  leakdgp  rates  for  the  overall  containment 
txxindarv  will  provide  an  equivalent  level  of 
tdfelv  and  doei  not  involve  d  significant 
UK  rvdw  in  the  probability  or  consequences 
of  an  di  (  idnni  prvvmusly  evaluated 

Z  The  pnipiised  change  does  not  create  the 
(M><.Hibility  uf  a  new  or  different  kind  of 
a<  (  id'-nt  friim  any  accident  previously 
i-valualrd 

IW  pnipfKuxi  change  makes  no  physical 
I  haiiKifs  to  the  plant   .Since  no  physical 
I  .hanxea  are  involved  and  since  the  analysis 
d<)«  unientpd  in  NL'RK>-M93  confirms  that 
the  perfomiance  tiased  schedule  continues  to 
maintain  a  minimal  impact  on  public  risk,  it 
I  an  )»■  I  on<  lu<led  that  the  effect  of  thi? 
1  (jiitdiniiic'iit  on  any  accident  will  not  change. 


The  propoaed  change  does  not  affect  normal 
plant  operations  or  configuration,  nor  does  it 
affect  leak  rate  test  pressure 

Therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  previously 
evaluated. 

3  The  propoaed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  propoaed  changes  are  based  on  NRC- 
accepted  p>rovisions.  and  maintain  necessary 
levels  of  reliability  of  containment  integrity 
The  performance- based  approach  to  leakage 
rate  testing  recognizes  that  historically  good 
results  of  containment  testir^  provide 
appropriate  assurance  of  future  containment 
integrity.  This  supports  the  conclusion  that 
the  impact  on  the  health  and  safety  of  the 
public  as  a  result  of  extended  test  intervals 
is  negligible.  Since  the  analysis  documented 
in  NUREC-1493  confirms  that  the 
performance  based  schedule  continues  to 
malntam  a  minimal  impact  on  public  risk,  it 
can  be  concluded  that  the  margin  of  safety  is 
nut  significantly  affected  by  the  propoaed 
changes. 

The  test  history  at  Salem  Units  1  and  2  (no 
ILRT  feilures)  provides  continued  assurance 
of  the  leak  tightness  of  the  containment 
structure 

Therefore,  the  proposed  amendment  will 
not  involve  a  significant  reduction  in  a 
margin  of  safaty 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Locay  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway.  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  and 
Strawn.  1400  L  Street.  NW,  Washington, 
DC  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  April  4, 
1996  (TS  96-01). 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
appropriate  technical  specifications, 
surveillances,  and  bases  as  needed  for 
the  conversion  from  Westinghouse 
nuclear  fuel  to  Framatome  Cogema 
Mark-BWl7  nuclear  fuel. 

Basis  for  proposed  no  significant 
bazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


TVA  has  evaluated  the  proposed  technical 
s[)et,ification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  cTiteria 
established  in  10  CFR  50.9Z(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  pmposed  amendment  will  not: 

1.  Involve  a  significant  tncrease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  analyses  provided  in  Topical  Report 
BAW-10220P  show  that  the  changes  do  not 
significantly  change  the  results  of  previously 
evaluated  events.  These  analyses  provide  the 
template  for  accident  analyses  assumptions 
that  must  be  met  by  the  cycle-specific  reload 
analysis. 

The  SQN  Units  1  and  2  Cycle  9  reload 
cores  with  Mark-BW  fuel  will  be  designed  to 
operate  within  the  approved  limits  for 
accident  analysis.  The  limits  provided  in  the 
TS  and  described  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  provide  the 
framework  for  accident  analyses.  By 
maintaining  these  limits,  the  probability  or 
consequences  of  accidents  related  to  the  core 
changes  do  not  significantly  change.  Thus,  it 
is  concluded  that  there  is  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  change  to  Mark-BW  fuel  cores  and 
mixed  (transition)  cores  has  been  evaluated 
in  the  Topical  Report  BAW-10220P.  It  was 
concluded  that  the  change  did  not  create  new 
or  different  kinds  of  accidents.  The  change  in 
fuel  suppliers  has  been  evaluated  for 
consideration  of  the  effects  of  power 
distribution  and  peaking  factors  such  that 
there  are  no  restrictions  on  the  use  of  Mark- 
BW  fuel  assemblies  beyond  those  already 
established  in  the  UFSAR  and  TS.  Adherence 
to  the  safety  analysis  limits  restricts  the 
possibility  of  new  or  different  accidents. 
Historically,  new  accidents  have  not  been 
associated  with  changes  in  fuel  suppliers  as 
long  as  safety  analysis  limits  continue  to  be 
met.  It  is  concluded  that  transition  to  Mark- 
BW  fuel  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  is  established  by  the 
acceptance  criteria  used  by  NRC.  Meeting  the 
acceptance  criteria  assures  that  the 
consequences  of  accidents  are  within  known 
and  acceptable  limits.  The  loss-of<oolant 
accident  (LOCA)  acceptance  criteria  are 
unchanged:  peak  cladding  temperature  of 
<2200  degrees  Fahrenheit,  peak  cladding 
oxidation  of  <17  percent,  average  clad 
oxidation  of  SI  percent,  and  long-term 
coolabillty.  These  requirements  continue  to 
be  met.  The  methods  used  to  demonstrate 
conformance  with  these  limits  have  changed, 
and  were  reviewed  to  assure  that  the 
methods,  as  well  as  the  results,  are 
acceptable.  The  acceptance  criteria  for 
Departure  from  Nucleate  Boiling  (DNB) 
events  has  not  changed  and  is  still  the  95 
percent  probability  and  95  percent 
confidence  interval  that  DNB  is  not  occurring 
during  the  transient.  The  DNB  correlation, 


and  methods  used  to  demonstrate  that  DNB 
limits  are  met,  have  changed,  and  these 
changes  were  reviewed  to  assure 
"  conformance  with  acceptable  practices.  Other 
changes,  as  well  as  the  changes  discussed 
above,  have  been  evaluated  in  the  referenced 
safety  analyses  and  are  shown  to  meet 
applicable  acceptance  criteria.  Other 
margins,  such  as  avoiding  fuel  centerline 
melting  are  not  significantly  changed.  Based 
on  these  results,  it  is  concluded  that  the 
margin  of  safety  is  not  significantly  reduced. 

The  NRC  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  tiie 
amendment  request  involves  no 
significant  hazards  consideration. 

Locay  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

l7n/on  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant.  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  request:  April  12, 
1996. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS)  3/ 
4.4  and  its  associated  Bases  to  address 
the  installation  of  laser  welded  tut)e 
sleeves  in  the  Callaway  Plant  steam 
generators. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  elevated  tubesheet  LWS  (laser  welded 
sleeve]  configuration  has  been  designed  and 
analyzed  in  accordance  with  the 
requirements  of  the  ASME  (American  Society 
of  Mechanical  Engineers]  Code.  The  applied 
stresses  and  fetigue  usage  for  the  sleeve  and 
weld  are  bounded  by  the  limits  established 
in  the  ASME  Code.  ASME  Code  minimum 
material  property  values  are  used  for  the 
structural  and  plugging  limit  analysis. 
Ultrasonic  inspection  is  used  to  verify  that     " 
minimum  weld  fusion  zone  thickness  are 
produced.  Mechanical  testing  has  shown  that 
the  individual  joint  structural  strength  of 
Alloy  690  LWS  under  normal,  upset  and 
faulted  conditions  provides  margin  to  the 
acc-eptance  limits.  These  acceptance  limits 
bound  the  most  limiting  (3  times  normal 


operating  pressure  differential)  burst  margin 
recommended  by  RG  [Regulatory  Guide) 
1.121.  Therefore,  each  individual  joint 
provides  for  structural  integrity  exceeding  RG 
recommendations. 

Leakage  testing  for  Ve"  and  W  tube  sleeves 
has  demonstrated  that  no  unacceptable  levels 
of  primary  to  secondary  leakage  are  expected 
during  any  plant  condition,  including  the 
case  where  the  seal  weld  is  not  produced  in 
the  lower  joint  of  the  tutjesheet  sleeve. 
Similar  tests  of  11/16"  tube  sleeves  will  be 
completed  prior  to  Refuel  8. 

The  sleeve  minimum  acceptable  wall 
thickness  (used  for  developing  the  depth- 
based  plugging  limit  for  the  sleeve)  is 
determined  using  the  guidance  of  Regulatory 
Guide  1.121  and  the  pressure  stress  equation 
of  Section  III  of  the  ASME  Code.  The  limiting 
requirement  of  Regulatory  Guide  1  121, 
which  applies  to  part  throughwall 
degradation,  is  that  the  minimum  acceptable 
wall  must  maintain  a  factor  of  safety  of  three 
against  tube  failure  under  normal  operating 
(design)  conditions.  A  bounding  set  of  design 
and  transient  loading  input  conditions  was 
used  for  the  minimum  wall  thickness 
evaluation  in  the  generic  evaluation. 
Evaluation  of  the  minimum  acceptable  wall 
thickness  for  normal,  upset  and  postulated 
accident  condition  loading  per  the  ASME 
Code  indicates  these  conditions  are  tjounded 
by  the  design  condition  requirement 
minimum  wall  thickness. 

A  bounding  tube  wall  degradation  growth 
rate  per  cycle  and  an  eddy  current 
uncertainty  has  tieen  assumed  for 
determining  the  sleeve  TS  plugging  limit. 
The  sleeve  wall  degradation  extent 
determined  by  eddy  current  examination, 
which  would  require  plugging  sleeved  tubes, 
is  developed  using  the  guidance  of  RG  1.121 
and  is  defined  in  WCAP-14596  to  be  39 
percent  throughwall  of  the  sleeve  nominal 
wall  thickness. 

The  consequences  of  failure  of  the  sleeve 
joint  are  bounded  by  the  current  steam 
generator  tube  rupture  analysis  included  in 
the  Callaway  FSAR.  Due  to  the  slight 
reduction  in  diameter  caused  by  the  sleeve 
wall  thickness,  primary  coolant  release  rates 
would  be  slightly  less  than  assumed  for  the 
steam  generator  tube  rupture  analysis 
(depending  on  the  break  location),  and 
therefore,  would  result  in  lower  total  primary 
fluid  mass  release  to  the  secondary  system. 

The  proposed  change  does  not  adversely 
impact  any  other  previously  evaluated  design 
basis  accident  of  the  results  of  LOCA  and 
non-LOCA  accident  analyses  for  the  current 
TS  minimum  reactor  coolant  system  flow 
rate.  The  results  of  the  analyses  and  testing 
demonstrate  that  the  sleeve  assembly  is  an 
acceptable  means  of  maintaining  tube 
integrity.  Furthermore,  per  Regulatory  Guide 
1.83,  'Inservice  Inspection  of  Pressurized 
Water  Reactor  Steam  Generator  Tubes' 
reconunendations.  the  sleeved  tube  can  be 
monitored  through  periodic  inspections  with 
present  eddy  current  techniques.  These 
measures  demonstrate  that  installation  of 
sleeves  spanning  degraded  areas  of  the  tube 
will  restore  the  tube  to  a  condition  consistent 
with  its  original  design  basis. 

(Corrosion  testing  of  laser  welded  sleeve 
joints  indicates  that  the  corrosion  resistance 
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Iri'lativn  l<)  roll  trHii.iittoii  ciintn)!  lamples) 
iHti  h»»  ini  rvjis*"*)  bv  nn>t«t«<r  Ihun  ii  factor  of 
Irii  with  the  applu  dlion  of  d  (Mi<it  weld  hrmt 
In'MtrntMit  jf'WHTj    All  fnw  sp«ii  l<i<M>r  wnld.^ 
will  r»M  »Mvi<  ,1  ^H)sl  w«i|<l  h«<»il  trtfiilnient 
rh»'reli)r«.  rHpul  iiommion  degradiition  of  lhi> 
frt>«"  H[Mn  IrtsHr  wtdd  loint  rw^ion  n  tiol 
Hupiirtwl    Kf<»»ntlv  (H'rform«<l  cumwion 
tMstinK  of  l.VVS  loiiits  III  l(K.k)>tl  (dl  the  Hnit 
rSP  Itubt'  tiipport  pUl»!|  »lni<  tuwl  lub« 
conditions  iiidu  iil»*<i  thdt  the  f'WHT.  th« 
strnss  I  orriHiion  i  ni<  king  iiiilialiiin  [Mitfinlirfl 
in  the  w»<lil  n>Hioii  of  th«  (wrwnt  tulw  n 
rt'diited  and  tlu-  cracking  r»»sist<"un  is 
Knh(tni«d   Siindar  t»»t  rwsult.s  rtiid 
Lom  liisions  would  b»'  t(\p«N  ted  for  (^llawav 
t>»is«i<l  on  ihp  iimilarilv  of  d«sinnx  and 
ex(>«><  tt"*!  tulx-  fiir  fn)ld  rvsidual  stn-SMts 

Conforniatu  t»  of  th«i  sl«^ve  design  with  thn 
applu  able  <»•(  lions  of  the  A.SME  C'.4h1«  and 
results  of  tfic  l<>akage  and  minhanu  al  tests, 
support  thn  i  onrlusion  that  installation  of 
l.VVS  will  not  in<  n«Hse  lh«  pn)h*ibilitv  or 
LonswjUfMU  trs  of  an  .id  id«nl  pnrviouslv 
evaluated 

2   Thn  proposed  change  dties  not  cr«atn  the 
possibility  of  a  new  or  different  kiml  of 
accident  fruni  any  accident  previously 
evaluated 

Sleeving  will  not  adversely  affect  any  plant 
component  Strt^ss  and  fatigue  analysis  of  the 
repair  has  shown  that  the  ASMK  ('.<Mffl  and 
Regulatory  (liiide  1  121  criteria  are  not 
ex(.i>ede<l   Iniplemenlation  of  l.WS  maintains 
overall  tube  bundle  structural  and  leakage 
integrity  at  a  level  consistent  to  that  of  the 
originally  supplied  tubing  during  all  plant 
conditions   Leak  and  mechanK.al  testing  of 
sleeves  support  the  conclusions  of  the 
cal(  ulations  that  each  sleeve  )oint  retains 
both  structural  and  leakage  integnty  during 
.ill  conditions  Sleeving  of  tubes  does  not 
provide  a  met  hanism  resulting  in  an  acr.ident 
outside  of  the  area  affected  by  the  sleeves. 
.Any  at  cident  as  a  result  of  potential  tube  or 
sle(!ve  degradation  in  the  repaired  portion  of 
the  tube  is  bounded  by  the  existing  tube 
rupture  accident  analysis 

Implementation  of  LWS  will  reduce  the 
potential  for  primary  to  secondary  leakage 
during  a  postulated  steam  line  break  while 
not  significantly  impat  ting  available  primary 
coolant  flow  area  in  the  event  of  a  L(X1A   By 
effectively  isolating  degraded  areas  of  the 
tube  Ihniugh  reiMir.  the  potential  for  steam 
line  break  leakage  is  reduced.  These 
degraded  interset:tu)ns  now  an*  retumed  to  a 
condition  consistent  with  the  Design  Basis 
While  (he  installation  of  a  sleeve  re<lu(  es 
primary  i  tM)lant  flow   the  nHliiction  is  far 
b»^l()w  that  caused  by  plugging.  Therefore,  far 
greater  primary  ( <M)lant  flow  area  is 
inaintainetl  through  sleeving  versus  plugging. 

i  The  pro^>osed  i  haiig«'  does  not  involve 
a  sigmricanl  reductum  in  a  margin  of  safetv 

The  LWS  n-pair  of  degradeil  steam 
generator  tiibt's  has  U-en  shown  by  analysis 
to  restore  the  inti^ritv  of  the  liilie  bundle 
consistent  with  its  original  design  Itasis 
Kindition.  I  f  ,  tiil)»'/sleeve  o^M^ralional  and 
faulted  condition  stresses  are  bounded  by  thi- 
ASME  (Uxle  requirements  anti  the  repairetl 
lubes  are  leaktight  The  safetv  fat  tors  iistjtl  in 
the  design  of  sleevt's  for  Ihe  n-pair  of 
degraded  tubes  are  (iinsistent  wilh  the  safetv 
factors  in  the  .ASME  (iode  used  in  steam 


genorator  dosign.  Tfie  design  of  th«  tubesh«et 
slewve  lower  joints  for  the  V4"  and  %" 
sleevfM  have  bnen  veriried  by  testing  to 
preclude  leakage  during  normal  and 
[MMtulatod  accident  conditions.  .Similar  tests 
of  "/iri '  sleeves  will  be  completed  prior  to 
Kefuel  8.  The  portions  of  the  installed  sleeve 
assembly  which  represent  Ihe  reactor  coolant 
pressure  boundary  can  be  monitored  for  the 
initiation  and  progression  of  sleeve/tube  wall 
degradation,  thus  satisfying  the  requirements 
of  Regulatory  (lUide  1  83.  The  portion  of  the 
tube  bridge<i  by  Ihe  sleeve  )oints  is  effectively 
removeti  from  the  pressure  boundary,  and  the 
sleeve  then  forms  the  new  pressure 
Ixiundary  The  areas  of  the  sleeved  tube 
assembly  which  require  inspection  are 
defined  in  Wt.AP-M596 

In  addition,  since  the  installed  sleeve 
represents  a  portion  of  the  pressure 
Ixiundary,  a  baseline  inspection  of  these 
areas  is  required  prior  to  operation  with 
sleeves  installed.  The  effect  of  sleeving  on 
the  design  transients  and  accident  analyses 
has  been  reviewed  based  on  the  installation 
of  sleeves  up  to  the  level  of  steam  generator 
lube  plugging  coincident  with  the  minimum 
reactor  flow  rate  and  the  Callaway  Safety 
Analysis 

FVovisional  requirements  cited  in  other 
NRC;  Safety  Evaluation  Reports  addressing 
the  implementation  of  sleeving  have  required 
the  reduction  of  the  individual  steam 
generator  normal  operation  primary  to 
secondary  leakage  limit  from  500  to  150  gpd. 
(Consistent  with  these  evaluations.  Union 
Electric  will  reduce  the  per  steam  generator 
leak  rate  limit  of  500  gpd  in  TS  3.4.6. 2. c  to 
150  gpd  The  establishment  of  this  leakage 
limit  at  150  gp>d  provides  additional  safety 
margin. 

Finally,  Union  Electric  will  reduce  the  tube 
plugging  limit  from  48  percent  through  wall 
to  40  percent  through  wall  to  be  consistent 
with  NURE(;-1431.  The  establishment  of  the 
plugging  limit  at  40  percent  through  wall 
provides  additional  safety  margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton, 
Missouri  6.5Z51. 

Attorney  for  licensee:  Gerald  Chamoff, 
K.sq  .  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  N.W.. 
VVashinj^ton.  DC.  20037. 

iVflC  Project  Director  William  H. 
Battiman 

T/n/on  Electric  Company.  Docket  No. 
■^0-483.  Callaway  Plant.  Unit  1. 
(Callaway  County.  Missouri 

Dote  of  application  request:  April  12, 

Description  of  amendment  request: 
The  proposed  amendment  would 


change  Technical  SpeciPication  (TS)  3/ 
4,4  and  its  associated  Bases  to  address 
the  installation  of  electrosletives  in  the 
Callaway  Plant  steam  generators. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiRcant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  electrtjsleeve  configuration  has  lieen 
designed  and  analyzed  in  accordance  with 
the  requirements  of  the  ASME  (American 
Society  of  Mechanical  Engineers)  Code.  The 
applied  stresses  and  fatigue  usage  for  the 
sleeve  are  twunded  by  the  limits  established 
in  the  ASME  Code.  ASME  Code  minimum 
material  property  values  are  u»9d  for  the 
structural  and  plugging  limit  analysis. 
Mechanical  testing  has  shown  that  the 
structural  strength  of  nickel  electrosleeves 
under  normal,  upset  and  faulted  conditions 
provides  margin  to  the  acceptance  limits. 
These  acceptance  limits  bound  the  most 
limiting  (3  times  normal  operating  pressure 
differential)  burst  margin  recommended  by 
RC  (Regulatory  Guide!  1.121,  Leakage  testing 
for  Mb",  W  and  V«"  tube  sleeves  has 
demonstrated  that  no  unacceptable  levels  of 
primary  to  secondary  leakage  are  expected 
during  any  plant  condition.  Similar  tests  of 
"/is"  tube  electrosleeves  will  be  completed 
prior  to  Refuel  8. 

The  sleeve  nominal  wall  thickness  (used 
for  developing  the  depth-l>ased  plugging 
limit  for  the  sleeve)  is  determined  using  the 
guidance  of  Regulatory  Guide  1.121  and  the 
pressure  stress  equation  of  Section  III  of  the 
ASME  Code,  The  limiting  requirement  of 
Regulatory  Guide  1.121,  which  applies  to 
part  throughwall  degradation,  is  that  the 
minimum  acceptable  wall  must  maintain  a 
factor  of  safety  of  three  against  tube  failure 
under  normal  operating  (design)  conditions. 
A  bounding  set  of  design  and  transient 
loading  input  conditions  was  used  for  the 
minimum  wall  thickness  evaluation  in  the 
generic  evaluation.  Evaluation  of  the 
minimum  acceptable  wall  thickness  for 
normal,  upset  and  (XMtulated  accident 
condition  loading  per  the  ASME  Code 
indicates  these  conditions  are  iMunded  by 
the  design  condition  requirement  minimum 
wall  thickness. 

A  kmunding  tube  wall  degradation  growth 
rate  per  cycle  and  an  NDE  (nondestructive 
examination)  uncertainty  has  been  assumed 
for  determining  the  sleeve  TS  plugging  limit. 
The  sleeve  wall  degradation  extent 
determined  by  NDE,  which  would  require 
plugging  sleeved  tubes,  is  developed  using 
the  guidance  of  RG  1.121  and  is  defined  in 
BAW-10219P  to  be  20  percent  throughwall. 

The  consequences  of  bilure  of  the  sleeve 
are  Imunded  by  the  current  steam  generator 
tulw  rupture  analysis  included  in  the 
(^llaway  FSAR  (final  safety  analysis  report). 
Due  to  the  slight  reduction  in  diameter 
caused  by  the  sleeve  wall  thickness,  primary 
coolant  release  rates  would  be  slightly  less 


than  assumed  for  the  steam  generator  tube 
rupture  analysis  (depending  on  the  break 
location),  and  therefore,  would  result  in 
lower  total  primary  fluid  mass  release  to  the 
secondary  system. 

The  proposed  change  does  not  adversely 
impact  any  other  previously  evaluated  design 
basis  accitlent  or  the  results  of  LOCA  (loss- 
of-coolant  accident)  and  non-LOCA  accident 
analyses  for  the  current  TS  minimum  reactor 
coolant  system  flow  rate.  The  results  of  the 
analyses  and  testing  demonstrate  that  the 
electrosleeve  is  an  acceptable  means  of 
maintaining  tube  integrity.  Furthermore,  per 
Regulatory  Guide  1.83  recommendations,  the 
sleeved  tut)e  can  be  monitored  through 
periodic  inspections  with  present  NDE 
techniques.  These  measures  demonstrate  that 
installation  of  sleeves  spanning  degraded 
areas  of  the  iuhe  will  restore  the  tube  to  a 
condition  consistent  with  its  original  design 
basis. 

Conformance  of  the  electrosleeve  design 
with  the  applicable  sections  of  the  ASME 
(^ode  and  results  of  the  leakage  and 
mechanical  tests,  support  the  conclusion  that 
installation  of  electrosleeves  will  not  involve 
a  significant  increase  in  the  prol)ability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Electrosleeving  does  not  represent  a 
potential  to  adversely  affect  any  plant 
component.  Stress  and  fatigue  analysis  of  the 
refiair  has  shown  that  the  ASME  Code  and 
Regulatory  Guide  1.121  criteria  are  not 
exceeded.  Implementation  of  electrosleeving 
maintains  overall  tube  bundle  structural  and 
leakage  integrity  at  a  level  consistent  to  that 
of  the  originally  supplied  tubing  during  all 
plant  conditions.  Leak  and  mechanical 
testing  of  electrosleeves  support  the 
conclusions  of  the  calculations  that  each 
sleeve  retains  tx>th  structural  and  leakage 
integrity  during  all  conditions.  Sleeving  of 
tubes  does  not  provide  a  mechanism 
resulting  in  an  accident  outside  of  the  area 
affected  by  the  sleeves.  Any  accident  as  a 
result  of  fxitential  tube  or  sleeve  degradation 
in  the  repaired  portion  of  the  tube  is  bounded 
by  the  existing  tube  rupture  accident 
analysis. 

Implementation  of  sleeving  will  reduce  the 
potential  for  primary  to  secondary  leakage 
during  a  postulated  steam  line  break  while 
not  significantly  impacting  available  primary 
cfxilant  flow  area  in  the  event  of  a  LOCA.  By 
effectively  isolating  degraded  areas  of  the 
tube  through  repair,  the  potential  for  steam 
line  break  leakage  is  reduced.  These 
degraded  intersections  now  are  retumed  to  a 
condition  consistent  with  the  Design  Basis. 
While  the  installation  of  a  sleeve  reduces 
primary  coolant  flow,  the  reduction  is  far 
below  that  caused  by  plugging.  Therefore,  far 
greater  primar\'  coolant  flow  area  is 
maintained  through  sleeving  versus  plugging. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  electrosleeve  repair  of  degraded  steam 
generator  tubes  has  been  shown  by  analysis 
to  restore  the  integrity  of  the  tube  bundle 
consistent  with  its  original  design  basis 


condition,  i.e.,  tube/sleeve  operational  and 
faulted  condition  stresses  are  Ixninded  by  the 
ASME  Code  requirements  and  the  repaired 
tubes  are  leaktight.  The  safety  factors  used  in 
the  design  of  sleeves  for  the  repair  of 
degraded  tubes  are  consistent  with  the  safety 
factors  in  the  ASME  Code  used  in  steam 
generator  design.  The  portions  of  the 
installed  sleeve  assembly  which  represent 
the  reactor  coolant  pressure  boundar>-  can  he 
monitored  for  the  initiation  and  progression 
of  sleeve/tube  wall  degradation,  thus 
satisfying  the  requirements  of  Regulatory 
Guide  1.83.  The  portion  of  the  tube  bridged 
by  the  sleeve  is  effectively  removed  from  the 
pressure  tioundary,  and  the  sleeve  then  forms 
the  new  pressure  boundary.  The  areas  of  the 
sleeved  tube  assembly  which  require 
inspection  are  defined  in  BAW-10219P. 

In  addition,  since  the  installed  sleeve 
represents  a  portion  of  the  pressure 
bounda^r.  a  baseline  inspection  of  these 
areas  is  required  prior  to  operation  with 
sleeves  installed.  The  effect  of  sleeving  on 
the  design  transients  and  accident  analyses 
has  been  reviewed  based  on  the  installation 
of  sleeves  up  to  the  level  of  steam  generator 
tube  plugging  coincident  with  the  minimum 
reactor  flow  rate  and  the  Callaway  Safety 
Analysis. 

Provisional  requirements  cited  in  other 
NRC  Safety  Evaluation  Reports  addressing 
the  implementation  of  sleeving  have  required 
the  reduction  of  the  individual  steam 
generator  normal  operation  primary  to 
secondary  leakage  limit  bom  500  to  150  gpd. 

Consistent  with  these  evaluations.  Union 
Electric  will  reduce  the  per  steam  generator 
leak  rate  limit  of  SOOgpd  in  TS  3.4.6.2.C  to 
150  gpd.  The  establishment  of  this  leakage 
limit  at  150  gpd  provides  additional  safety 
margin. 

Finally,  Union  Electric  will  reduce  the  tube 
plugging  limit  from  48  percent  through  wall 
to  40  percent  through  wall  to  be  consistent 
with  NUREG-1431.  The  establishment  of  the 
plugging  limit  at  40  percent  through  wall 
provides  additional  safety  margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  N.W.. 
Washington,  D.C.  20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  amendment  request:  April  4. 
1996. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  regarding 
secondary  containment  integrity 
including  addition  of  required  actions 
in  the  event  secondary  containment 
integrity  is  not  maintained  when 
required.  It  would  also  require 
surveillance  of  the  secondary 
containment  isolation  valves  under  the 
licensee's  in-service  testing  program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not  result  in 
any  hardware  changes.  The  requirements  for 
Secondary  Containment  integrity  are  not 
assumed  in  the  initiation  of  any  analyzed 
event.  The  proposed  changes  establish  and 
maintain  adequate  assurance  that  Secondary 
Containment  Int^ity  will  be  maintained  as 
assumed  in  analyses  for  the  mitigation  of 
accident  consequences.  Not  requiring 
Secondary  Containment  Integrity  when  the 
reactor  coolant  system  is  not  vented  in  the 
Cold  Shutdown  condition  or  the  Refuel  Mode 
does  not  involve  an  increase  in  previously 
evaluated  accident  consequences  since  no 
mechanism  exists  to  impart  additional 
fission-products  into  the  reactor  coolant. 
Under  these  conditions,  activities  for  which 
the  reactor  oxilant  system  would  not  be 
vented  would  be  strictly  controlled  and 
monitored.  As  a  result,  leaks  or  pipe  breaks 
would  typically  be  detected  tiefore  significant 
inventory  loss  occurred.  These  activities 
would  typically  be  performed  after  refueling 
when  few  noncondensible  gases  remain  in 
the  reactor  coolant.  The  temperature 
limitation  of  212°F  will  ensure  that  water, 
not  steam,  would  be  emitted  from  the 
postulated  leak  or  pipe  break  In  addition, 
under  these  conditions,  stored  energy  is 
sufficiently  low  that  even  with  loss  of 
inventory  following  a  recirculation  line 
break,  core  coverage  would  be  maintained  by 
the  low  pressure  emergency  core  rtwling 
systems  required  per  Specification  3  5.H  and 
the  fuel  would  not  exc-eed  its  peak  clad 
temperature  limit.  As  a  result,  the  potential 
for  failed  fuel  and  a  sutjsequeni  increase  in 
reactor  coolant  activity  is  minimized  and 
significant  releases  of  radioactive  material  to 
th«  environment  would  not  be  expected  to 
occur.  Therefore,  these  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  changes  do  not  involve 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipinent  will  be  installed) 
or  changes  in  parameters  governing  normai 
operation  and  will  not  alter  the  method  user! 
by  any  system  to  perform  its  design  function. 
The  proposed  changes  to  not  allow  plant 
operation  in  any  mode  that  is  not  already 
evaluated  and  will  still  ensure  .Secondary 
Containment  Integrity  is  maintained  when 
required.  Thus,  these  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
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Mxtdent  fn>m  any  iict:ul«nt  proviously 
evaluated. 

(3)  Th«  prtipoaed  Lhangen  to  .Se<:undary 
C^ntaininent  Intogrity  requirements  have  no 
impMct  oil  any  M^ty  analysis  assumptions 
.Secondary  (xintainment  InteKritv  will  be 
main(aine«i  as  assumed  in  the  safety  anaivsKS 
and  as  stated  in  current  Bases  W  B  and 
3  7  ("..  Not  n>quirinK  Sw.ondary  (^tjntainment 
InteKrilv  when  the  reactor  cixilani  system  is 
not  vrntmi  in  the  (.old  .Shutdown  condition 
or  the  Refuel  Mtxie  d«ws  not  involve 
siKniTicant  reduction  in  a  margin  of  safety 
since  no  mechanism  exists  to  impart 
riddilional  fission  products  into  the  reactor 
coolant  Under  these  conditions,  activities  for 
which  the  reactor  ccxilant  system  would  not 
be  vente<l  would  be  strictly  contnilled  and 
monitored  As  a  r»!sult.  leaks  or  pipe  breaks 
would  typically  be  detmrted  before  signirii  ant 
inventory  loss  <x:(  urred   Those  at;tivities 
would  typicdlly  b»»  performed  after  refueling, 
at  low  decay  iev)>ls.  and  with  reactor  cixilant 
temperature  less  than  or  e<iual  to  212°K  In 
addition,  under  these  (.onditions.  sture<i 
energy  in  the  n^actor  lore  is  very  low  The 
rea<  ti>r  pressure  vessel  would  rapidlv 
dcpressurizn  in  the  event  of  a  large  primary 
system  leak  and  the  low  pressure  emergency 
core  ciM^ling  systems  roqumnl  per 
Specification  3  5  H  under  these  conditions 
would  be  adequate  to  keep  the  core  flixxled 
This  would  ensure  that  the  fuel  would  not  be 
uncovered  and  would  not  exceed  the  peak 
clad  temperature  limit 

As  a  result,  the  potential  for  faile<l  fuel  and 
a  subsequent  increase  in  reactor  coolant 
activity  is  minimized  and  significant  relea.ses 
of  radioactive  material  to  the  envirr)nnient 
would  not  be  expected  to  (x;ciir  Therefore, 
these  (  hanges  do  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  NRC  .staff  ha.s  r«viewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c.)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  sij^iificant  hazards 
consideration. 

Local  Public  Document  Room 
location  Brooks  Memorial  Library.  224 
Main  Street.  Brattieboro.  VT  0.'i.3Ul. 

Attorney  for  licensee:  R.K.  Cad.  III. 
Ropes  and  Gray,  One  International 
Place,  Boston.  MA  021 10-2624. 

NRC  Project  Dire\:tor:  Su.san  Franf 
Shankman. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No  5()-271. 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon.  Vermont 

Date  of  amendment  request:  April  4. 
1996. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  surveillance  requirements  for 
control  rod  over-travel  to  remove  the 
specific  testing  methodology  from  the 
Technical  Specifications  to 
administratively  controlled  documents. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

( 1 )  The  control  rod  drive  mechanism  over- 
travel  IS  not  considered  to  be  the  initiator  of 
any  previously  analyzed  accident. 
Verification  of  coupling  of  the  control  rods 
and  drive  mechanisms  is  performed  by  other 
means  and  continues  to  be  required  in  the 
same  manner,  so  there  is  no  significant 
increase  in  the  probability  of  a  rod  drop 
accident  The  over-travel  indication  is  also 
not  considered  in  the  mitigation  of 

(  onsequences  of  any  previously  analyzed 
accident,  and  the  removal  of  a  specific 
surveillance  of  the  indication  will  not  affect 
the  response  of  the  control  rods  or  the  reactor 
protection  system  to  these  accidents. 
Therefore,  this  change  will  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  analyzed  accident. 

(2)  The  proposed  change  does  not 
necessitate  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed)  nor  changes  in  parameters 
governing  normal  plant  operation.  The 
proposed  change  will  continue  to  provide 
effective  methods  to  assure  the  control  rods 
and  their  drive  mechanisms  are  coupled  and 
preserve  the  safety  functions  associated  with 
the  prevention  or  automatic  mitigation  of 
design  basis  accidents.  Thus,  this  change 
does  nut  create  the  pxMsibility  of  a  new  or 
different  kind  of  accident  ftom  any  accident 
previously  evaluated. 

(3)  The  proposed  changes  continue  to 
provide  an  appropriate  method  for 
verification  of  the  capability  of  the  over- 
travel  indication  to  p>erform  its  function. 
Therefore,  this  change  will  not  significantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Ijocal  Public  Document  Room 
Uxation:  Brooks  Memorial  Library.  224 
Main  Street.  Brattieboro.  VT  05301. 

Attorney  for  licensee:  R.K.  Gad,  III. 
Ropes  and  Gray.  One  International 
Place.  Boston.  MA  02110-2624. 

NR(^  Project  Director:  Susan  Frant 
Shankman. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Pcnver  Station.  Unit  Nos.  1  and  2,  Surry 
County.  Virginia 

Date  of  amendment  request:  April  15. 
1996. 

Description  of  amendment  request: 
The  proposed  changes  will  clarify  the 
applicability  of  the  quadrant  power  tilt 
ratio  (QPTR)  requirements. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  Surry  Power  Station  in 
accordance  with  the  proposed  Technical 
Specifications  change  will  not: 

1  involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

The  application  of  the  QPTR  limits,  as 
proposed,  will  assure  that  the  gross  core 
radial  power  distribution  remains  consistent 
with  design  limits  above  50%  power.  At  or 
below  50%  rated  thermal  power,  there  is 
insufficient  stored  energy  in  the  fuel  or 
insufficient  energy  being  transferred  to  the 
reactor  coolant  to  require  implementation  of 
a  QPTR  limit  on  the  distribution  of  core 
power  Therefore,  the  proposed  change  to 
clarify  the  applicability  of  the  QPTR 
requirements  has  no  impact  on  the 
probability  of  an  accident  occurrence  and 
does  not  increase  the  consequences  of  any 
design  basis  accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

There  are  no  plant  modifications  or 
changes  in  methods  of  plant  ofwration 
introduced  by  the  proposed  change.  The 
change  would  limit  the  application  of  QPTR 
limits  to  operation  at  power  levels  >50%  to 
preclude  core  power  distributions  from 
occurring  which  would  violate  fuel  design 
criteria  previously  analyzed.  At  or  below 
50%  rated  thermal  power,  there  is  no  impact 
to  core  power  distributions  which  could 
affect  the  fuel  design  criteria.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  that  previously 
evaluated  in  the  safety  analysis  report. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  profK)8ed  change  only  affects  the 
applicability  of  the  QPTR  limits.  The  QPTR 
limits  remain  unchanged  to  preclude  any 
violation  of  previously  analyzed  fuel  design 
criteria.  Adherence  to  the  QPTR  limits,  hot 
channel  factors,  and  applicable  Limiting 
Conditions  for  Operation  will  continue. 
Therefore,  the  margin  of  safety  as  described 
in  the  Bases  Section  of  any  fiart  of  the 
Technical  Specifications  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq..  Hunton  and  Williams, 


Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Eugene  V. 
Imbro. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  fbllowing  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  fiere  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company,  et  ai,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  April  3, 
1996. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  hydrogen  mitigation  system 
^  Technical  Specifications  (TS).  The 
change  would  provide  that,  if  neither 
the  Train  A  or  Train  B  igniter  is 
operable  in  any  one  containment  region, 
then  there  is  an  allowance  of  7  days  to 
restore  one  hydrogen  igniter  to 
OPERABLE  status,  or  be  in  Hot 
Shutdown  within  the  next  8  hours.  This 
would  be  consistent  with  the  guidance 
of  the  Standard  TS  for  Westinghouse 
plants,  NUREG-0431. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  April  16, 
1996  (61  PR  16649). 

Expiration  date  of  individual  notice: 
May  16,  1996. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 

Houston  Lighting  &■  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
No.  50-498,  South  Texas  Project,  Unit  1. 
Matagorda  County,  Texas 

Date  of  amendment  request:  January 
22. 1996.  as  supplement  by  letter  dated 
April  4,  1996. 

Brief  description  of  amendments:  The 
proposed  amendment  would  modify  the 


steam  generator  tube  plugging  criteria  in 
Technical  Specification  3/4.4.5,  Steam 
Generators,  and  the  allowable  leakage  in 
Technical  Specification  3/4,4.6.2, 
Operational  Leakage,  and  the  associated 
Bases.  The  proposed  amendment  would 
allow  the  implementation  of  steam 
generator  voltage-based  repair  criteria 
for  the  tube  support  plate  (TSP)/tube 
intersections  for  Unit  1. 

Date  of  individual  notice  in  the 
Federal  Register  April  16, 1^96  (61  FR 
16651) 

Expiration  date  of  individual  notice: 
May  16, 1996, 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Soling  Highway,  Wharton,  TX 
77488. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  March 
14,  1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for  Indian 
Point  Nuclear  Generating  Unit  No.  3  to 
allow  a  one-time  extension  of  the  test 
intervals  for  the  pressurizer  safety  valve 
setpoint  and  snubber  functional  testing 
that  is  due  in  May  1996. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  April  3, 1996 
(61  FR  14835) 

Expiration  date  of  individual  notice: 
May  3,  1996. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Marline  Avenue,  White  Plains,  New 
York  10601. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 


published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  IX:.  and  at  the 
local  public  docimient  rooms  for  the 
particular  facilities  involved. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant,  Middlesex  County  and 
Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  Nos.  50-245,  50-336,  and 
50-423,  Millstone  Nuclear  Power 
Station,  Units  1,  2,  and  3.  New  London 
County,  Connecticut 

Date  of  application  for  amendments: 
November  22.  1995. 

Brief  description  of  amendments:  The 
amendments  delete  from  the  Technical 
Specifications  certain  review 
responsibilities  of  the  Plant  Operations 
Review  Committee  and  the  Site 
Operations  Review  Committee  relating 
to  the  Emergency  Plan  and  the  Security 
Plan  and  their  respective  implementing 
procedures.  The  proposed  changes  are 
consistent  with  the  guidance  of  Generic 
Letter  93-07. 

Date  of  issuance:  April  24.  1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  Nos.:  189.  94.  196.  and 
128 

Facility  Operating  License  Nos.  DPR- 
61,  DPR-21,  DPR-65.  AND  NPF-49: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  14,  1996  (61  FR 
5812) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  24,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 
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Lcxai  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street  Middletown,  Connecticut  06457, 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich,  CT  06360, 
and  the  Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
CT  06385,  for  Millstone  1.  2,  and  3. 

Duke  Power  Company,  et  ai.  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  11,  1996,  as  supplemented  by 
letter  dated  April  2.  1996. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Table  3.6-1,  Table  3.6-2a 
and  Table  3.6-2b  to  delete  references  to 
process  penetration  M308  and  service 
water  system  (RN)  valves  RN-429A  and 
RN-432B  from  the  lists  of  secondary 
containment  bypass  valves  and 
containment  isolation  valves.  The  RN 
valves  are  no  longer  in  service  and  are 
planned  to  be  removed  in  forthcoming 
outages.  The  penetration  will  then  be 
capped  with  blank  flanges. 

Date  of  issuance:  April  23,  1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  143  and  137 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  14,  1996  (61  FR 
5813)  The  April  2,  1996.  letter  provided 
additional  information  that  did  not 
change  the  s(.:ope  of  the  January  11, 
1996,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  23,  1996. 

No  signiHcant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company.  Docket  Nos.  50- 
269.  50-270.  and  50-287.  Oconee 
Nuclear  Station.  Units  1.  2,  and  3, 
Oconee  County.  South  Carolina 

Date  of  application  of  amendments: 
December  7,  1995. 

Brief  description  of  aawndnients:  The 
amendments  revise  Sei;ondarv  Ilet:av 
Heat  Removal  Technical  Specification 
(TS)  3.4.2  and  TS  Table  4. 1-1  to  delete 
the  requirement  of  having  the  main 
feedwater  pump  discharge  header 


pressure  switch  provide  an  input  to 
actuate  the  Anticipatory  Reactor  Trip 
System  and  Emergency  Feedwater 
System. 

Date  of  Issuance:  April  15, 1996. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  216,  216,  213. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  1996  (61  FR  1628). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  15.  1996. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina  29691. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County.  Florida 

Date  of  application  for  amendments: 
October  25, 1993,  as  supplemented 
August  31,  1994,  and  October  5, 1995. 

Brief  description  of  amendments:  The 
amendments  modify  the  surveillance 
requirements  related  to  dune  survey  and 
mangrove  swamp  monitoring  and 
relocate  them  to  the  Final  Safety 
Analysis  Report 

Date  of  Issuance:  April  11,  1996. 

Effective  Date:  April  11,  1996. 

Amendment  Nos.:  142  and  82. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register:  December  22.  1993  (58  FR 
67844)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  11,  1996 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Fierce,  Florida  34954-9003 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
August  31,  1995,  as  supplemented 
February  29,  1996. 

Brief  description  of  amendment:  The 
amendment  revises  License  Condition 
2.B(6)(c),  Fire  Protection,  and  relocates 
fire  protection  requirements  from  the 
Maine  Yankee  Atomic  Power  Station 


Technical  Specifications  to  the  Maine 
Yankee  Fire  Protection  Plan.  The 
amendment  is  consistent  with  the 
guidance  of  NRC  Generic  Letters  86-10, 
Implementation  of  Fire  Protection 
Requirements,  and  88-12,  Removal  of 
Fire  Protection  Requirements,  from  the 
Technical  SpeciHcations. 

Date  o/ issuance  .April  5, 1996. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  156. 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register:  October  11,  1995  (60  FR 
52932)  The  Febnidry  29,  1996.  letter 
provided  document  dStes  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  5, 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Potver  Station.  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
October  25,  1995. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
SpeciHcation  regarding  the  average 
power  range  monitor  (APRM)  setpoints. 
These  changes  establish  limiting 
conditions  for  operations  and 
surveillance  requirements  for  the  APRM 
flow-biased  scram  and  rod  block 
setpoints.  The  amendment  also 
incorporates  several  editorial  changes 
and  renumbered  pages,  removal  of  blank 
pages,  revised  Table  of  Contents,  and 
modified  Bases  section  for  APRM 
setpoint  requirements. 

Dote  o//ssiiOfTce;  April  15,  1996. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No. :  93. 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  20,  1995  (60  FR 
65682). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  15, 1996. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360  and  at  the 
temporary  local  public  document  room 
located  at  the  Waterford  Library,  ATTN: 
Vince  Juliano,  49  Rope  Ferry  Road, 
Waterford,  CT  06385. 

Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County.  Nebraska 

Date  of  amendment  request:  August  4, 
1995,  as  supplemented  by  letter  dated 
January  22, 1996. 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specifications  (TS)  for  the  requirements 
for  the  contairmient  radiation  high 
signal  (CRHS)  and  the  safety  injection 
and  refueling  water  (SIRW)  tank  low 
signal  (STLS)  contained  in  TS  2.15, 
Tables  2-3  and  2-4.  Table  3-2  of  TS  3.1 
will  also  be  revised  to  include 
administrative  changes  to  the  CRHS 
surveillance  methods  to  be  consistent 
with  the  applicable  surveillance 
functions.  The  Basis  of  TS  2.15  is  being 
revised  to  clarify  that  the  number" of 
installed  channels  for  CRHS  is  two.  The 
term  "SOURCE  CHECK"  is  being 
deleted  from  the  Definitions  section. 

Date  of  issuance:  April  24, 1996. 

Effective  date:  April  24. 1996. 

Amendment  No.:  173. 

Facility  Operating  License  No.  DPR- 
40.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  30,  1995  (60  FR 
45182). 

The  January  22,  1996.  supplemental 
letter  provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  24, 1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
March  1, 1995,  as  supplemented  by 
letter  dated  April  16, 1996. 

Brief  description  of  amendments:  The 
amendments  change  the  concentration 
of  calibration  gas  required  to  calibrate 
the  Hydrogen  and  Oxygen  Analyzers, 
and  support  the  requirements  of 


Limerick  Generating  Station  Transient 
Response  Implementation  Plan  (TRIP) 
T-102,  "Primary  Containment  Cmitrol 
Bases." 
Date  of  issuance:  April  23,  1996. 
Effective  date:  Both  imits,  as  of  date 
of  issuance,  to  be  implemented  within 
45  days. 
Amendment  A/bs.:  116  and  78. 
Facility  Operating  License  Nos.  NPF- 
39  and  NPFS5.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26, 1995  (60  FR  20525) 
The  April  16, 1996  letter  requested  "a 
new  effiective  date  and  did  not  change 
the  initial.proposed  no  significant 
hazards  consideration  determination 
nor  the  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  23, 1996. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  21, 1992;  supplemented 
September  3,  1993,  and  March  28, 1996 
(TS  92-07). 

Brief  description  of  amendments:  The 
amendments  revise  the  allowable  value 
for  the  reactor  coolant  system  loss  of 
flow  reactor  trip  setpoint  from  greater 
than  or  equal  to  89.4  percent  to  greater 
than  or  equal  to  89.6  percent. 
Dote  of  issuance:  April  26, 1996. 
Effective  date:  April  26, 1996. 
Amendment  Nos.:  221  and  212. 
Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  30. 1992  (57  FR 
45090).  The  September  3, 1993  and 
March  28,  1996  supplemental  letters 
provided  clarifying  information  which 
did  not  change  the  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  26, 1996. 
No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga, 
Tennessee  37402. 


Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawro  County, 
Ohio 

Date  of  application  for  amendment: 
February  5, 1996. 

Brief  description  of  amendment:  This 
amendment  clarifies  TS  3/4.3.2.1,  Table 
3.3-3,  Safety  Features  Actuation  System 
Instrumentation,  and  revises  Bases  3/ 
4.3.1  and  3/4.3.2,  Reactor  Protection 
System  and  Safety  System 
Instrumentation,  to  accurately  reflect 
the  design  and  actuation  logic  of  the 
diesel  generator  load  sequencer  and  the 
essential  bus  undervoltage  relays. 

Date  of  issuance:  April  23, 1996. 

Effective  date:  April  23. 1996. 

Amendment  No.:  211. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  13,  1996  (61  FR  10397). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  23.  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Vir^nia 

Date  of  application  for  amendments: 
November  20,  1995,  as  supplemented 
March  14. 1996. 

Brief  description  of  amendments: 
These  amendments  would  permit  the 
use  of  10  CFR  Part  50  Appendix  J, 
Option  B,  performance-based 
containment  leakage  rate  testing. 

Date  of  issuance:  April  18,  1996. 

Effective  date:  April  18, 1996. 

Amendment  Nos.  208  and  208. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  20,  1995  (60  FR 
65686)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  18,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sweni  Librar>',  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 
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Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
SigniHcanl  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  t)een 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resultt)d,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
rsse,  the  license  amendment  has  been 
i.ssued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  .10  " 
days,  the  Commission  may  provide  an 


opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  jt  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  signiHcant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  June 
7,  1996,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  licen.se  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  tile  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 


current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
rWw-iimpnt  Room,  thp  Gpjman  Building, 
21.^0  L  Street,  NW..  Washington.  DC  and 
at  the  local  public  document  room  for 
the  particular  facility  involved.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  dnd  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
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must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  [Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and^or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.7l4(a)(l)(i)-(v)  and  2.714(d). 


Tennesse  Valley  Authority,  Docket  Nos. 
50-259,  50-260,  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Limestone  County. 
Alabama 

Date  of  application  for  amendment: 
April  14, 1996. 

Brief  description  of  amendment:  The 
proposed  amendment  clarifies 
operability  requirements  for  reactor 
vessel  water  level  instrumentation  to 
permit  testing  of  components  required 
by  technical  specifications. 

Date  of  issuance:  Aoril  16,  1996. 

Effective  date:  April  16, 1996. 

Amendment  Nos.:  229,  244.  and  204. 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendment 
revises  the  technical  specifications. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration, 
are  contained  in  a  Safety  Evaluation 
dated  April  16, 1996.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No. 

Local  Public  Document  Room 
location:  Athens  PubUc  library.  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Termessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
April  18, 1996. 

Brief  description  of  amendment:  The 
amendment  approves  the  use  of  the 
station  black  out  diesel  generator  in  lieu 
of  the  emergency  diesel  generator 
associated  with  decay  heat  removal  loop 
2  during  the  tenth  refueling  outage.  This 
condition  wrill  continue  as  long  as  no 
work  is  performed  in  the  switchyard  or 
on  the  SBODG  or  the  remaining 
emergency  diesel  generator  and  a 
shutdown  risk  contingency  plan  is 
developed  to  ensure  challenges  to  spent 
fuel  pool  cooling  are  minimized.  This 
condition  is  expected  to  last  for  no  more 
than  seven  days. 

Date  of  issuance:  April  19, 1996. 

Effective  date:  April  19. 1996. 

Amendment  No.:  210. 

Facility  Operating  License  No.  NPF-3: 
This  amendment  approved  a  one-time 
change  to  the  design  basis  as  described 
in  the  Updated  Safety  Analysis  Report. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 


The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  April  19. 1996. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library.  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus. 

Dated  at  Rockville,  Maryland,  this  1st  of 
May  1996. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vai;ga, 

Director.  Division  of  Reactor  Profects — ///Z. 
Office  of.'  'uclear  Reactor  Regulation. 
|FR  Doc.  96-11295  Filed  &-7-96;  8:45  am) 
■NJJMG  COOC  TSM-*1-P 


Privacy  Act  of  1974.  a 
Estabtiahment  of  a  New  Syslim  of 
Recorda 

AQB4CY:  Nuclear  Regulatory 

Conunission. 

ACTKM:  Establishment  of  a  new  system 

of  records. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  new  Privacy  Act  System  of 
Records,  NRC-41.  'Tort  Claims  and 
Personal  Property  Claims,"  to  maintain 
records  needed  to  evaluate,  settle,  refer, 
pay.  and/or  adjudicate  claims  filed  by 
individuals  against  the  NRC. 
EFFECTIVE  DATES:  The  new  system  of 
records  will  become  effective  without 
further  notice  on  June  17.  1996.  unless 
comments  received  on  or  before  that 
date  cause  a  contrary  decision.  If 
changes  are  made  based  on  NRC's 
review  of  comments  received,  NRC  will 
publish  a  new  final  notice. 
ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch.  Hand 
deUver  comments  to  11555  Rockville 
Pike,  Rockville.  Maryland,  between  7:45 
am  and  4:15  pm  Federal  workdays. 
Copies  of  comments  received  may  be 
examined,  or  copied  for  a  fee.  at  the 
NRC  Public  Document  Room  at  2120  L 
Street,  NW.,  Lower  Level,  Washington. 

ex:. 

TOR  FURTHER  INFOflMATKJW  COMTACT:  )ona 
L.  Souder.  Freedom  of  Information/ 
Local  Public  Document  Room  Branch. 
Division  of  Freedom  of  Information  and 
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Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  telephone:  301-415-7170  or  800- 
638-8081. 

SUPPLEMENTARY  INFORMATION:  NRC  is 
proposing  to  establish  a  new  System  of 
Records,  NRC-41,  "Tort  Claims  and 
Personal  Property  Claims — NRC,"  that 
will  be  used  to  evaluate,  settle,  refer, 
pay,  and/or  adjudicate  claims  filed  by 
individuals  against  the  NRC. 

The  system  of  records  (system)  will 
contain  information  concerning  claims 
by  individuals  who  seek  reimbursement 
from  NRC  for  loss  of  or  damage  to 
personal  property,  personal  injury,  or 
death.  It  will  also  include  information 
concerning  individuals  who  have 
matters  pending  before  the  NRC  that 
may  result  in  a  claim  being  filed. 
Specific  information  to  be  maintained  in 
the  system  includes,  but  is  not  limited 
to.  the  individual's  name,  home  address 
and  phone  number,  work  address  and 
phone  number,  police  reports,  medical 
records,  insurance  information,  and  any 
other  information  necessary  for  the 
evaluation  of  claims  or  pre-claims. 

A  report  on  the  proposed  new  system 
of  records,  required  by  5  U.S.C.  552a(r) 
and  Appendix  I  to  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  is  being 
sent  to  OMB,  the  Committee  on 
Governmental  Affairs,  U.S.  Senate,  and 
the  Committee  on  Government  Reform 
and  Oversight,  U.S.  House  of 
Representatives. 

Accordingly,  the  NRC  proposes  to  add 
NRC-41  to  read  as  follows: 

NR&-41 

SYSTEM  name: 

Tort  Claims  and  Persona!  Property 
Claims— NRC. 

SYSTEM  location: 

Primary  system — Office  of  the  General 
Counsel,  NRC,  11555  Rockville  Pike, 
Rockville.  Maryland. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  in  part,  in  the  Office 
of  the  Controller  (OC),  NRC.  11545 
Rockville  Pike,  Rockville,  Maryland, 
and  at  the  locations  listed  in  Addendum 
I,  Parts  1  and  2.  Other  NRC  systems  of 
records,  including  but  not  limited  to. 
NRC-18,  "Office  of  the  Inspector 
General  Investigative  Record.s — NRC," 
and  NRC-32.  "OC  Financial 
Transactions  and  Debt  Collection 
Management  Records — NRC,"  may 
contain  some  of  the  information  in  this 
system  of  records. 


CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  claims 
with  NRC  under  the  Federal  Tort  Claims 
Act  or  the  Military  Personnel  and 
Civilian  Employees'  Claims  Act  and 
individuals  who  have  matters  pending 
before  the  NRC  that  may  result  in  a 
claim  being  filed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
relating  to  loss  or  damage  to  property 
and/or  personal  injury  or  death  in 
which  the  U.S.  Government  may  be 
liable.  This  information  includes,  but  is 
not  limited  to,  the  individual's  name, 
home  address  and  phone  number,  work 
address  and  phone  number,  claim  forms 
and  supporting  documentation,  police 
reports,  witness  statements,  medical 
records,  insurance  information, 
investigative  reports,  repair/replacement 
receipts  and  estimates,  litigation 
documents,  court  decisions,  and  other 
information  necessary  for  the  evaluation 
and  settlement  of  claims  and  pre-claims. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Tort  Claims  Act.  28  U.S.C. 
2671  et  seq.;  The  Military  Personnel  and 
Civilian  Employees'  Claims  Act  of  1964, 
as  amended.  31  U.S.C.  3721. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  WCLUOMQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act.  NRC  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  without  the 
consent  of  the  subject  individual  if  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  under  the  following  routine 
uses: 

a.  To  third  parties,  including 
claimants'  attorneys,  insurance 
companies,  witnesses,  potential 
witnesses,  local  police  authorities  where 
an  accident  occurs,  and  others  who  may 
have  knowledge  of  the  matter  to  the 
extent  necessary  to  obtain  information 
that  will  be  used  to  evaluate,  settle, 
refer,  pay,  and/or  adjudicate  claims. 

b.  To  the  Department  of  Justice  (DOJ) 
when  the  matter  comes  within  their 
jurisdiction,  such  as  to  coordinate 
litigation  or  when  NRC's  authority  is 
limited  and  DOJ  advice  or  approval  is 
required  before  NRC  can  award,  adjust, 
compromise,  or  settle  certain  claims. 

c.  To  the  appropriate  Federal  agency 
or  agencies  when  a  claim  has  been 
incorrectly  filed  with  NRC  or  when 
more  than  one  agency  is  involved  and 
NRC  makes  agreements  with  the  other 
agencies  as  to  which  one  will 
investigate  the  claim. 


d.  The  Department  of  the  Treasury  to 
request  payment  of  an  award, 
compromise,  or  settlement  of  a  claim. 

e.  Information  contained  in  litigation 
records  is  public  to  the  extent  that  the 
documents  have  been  filed  in  a  court  or 
public  administrative  proceeding, 
unless  the  court  or  other  adjudicative 
body  has  ordered  otherwise.  Such 
public  information,  including 
information  concerning  the  nature, 
status,  and  disposition  of  the 
proceeding,  may  be  disclosed  to  any 
person,  unless  it  is  determined  that 
release  of  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  pf 
personal  privacy. 

f.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

g.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

DSCLOSURE  TO  CONSUMER  REPORTMQ 
AQENCCS: 

Disclosure  Pursuant  to  5  U.S.C. 
552a(b)(l2) 

ENsclosure  of  information  to  a 
consumer  reporting  agency  is  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  of  records  to  "consumer 
reporting  agencies"  as  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681(a)(f))  or  the  Federal  Claims 
Collection.  Act  of  1966,  as  amended  (31 
U.S.C.  3701(a)(3)). 

POUCtES  AND  PRACTICES  FOR  STORINQ, 
RETRKVMQ,  ACCESSMQ,  RETAINMQ,  AND 
DBPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Information  in  this  system  of  records 
is  stored  on  paper,  in  log  books,  and  on 
computer  media. 

retrievability: 

Information  in  this  system  of  records 
is  indexed  and  accessed  by  the 
claimant's  name  and/or  claim  number. 

SAFEGUARDS: 

The  paper  records  and  log  books  are 
stored  in  locked  file  cabinets  or  locked 
file  rooms,  and  access  is  restricted  to 
those  agency  personnel  whose  official 
duties  and  responsibilities  require 
access.  Automated  records  are  protected 
by  password. 

retbition  and  disposal: 

a.  Tort  claims  and  employee  claims 
are  destroyed  six  years  and  three 
months  after  payment  or  disallowance 
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in  accordance  with  General  Records 
Schedule  (GRS)  6-lO.a. 

b.  Claims  affected  by  a  court  order  or 
subject  to  litigation  are  destroyed  after 
the  related  action  is  concluded,  or  when 
six  years  and  three  months  old, 
whichever  is  later,  in  accordance  with 
GRS  10-6.C. 

c.  Log  books  are  destroyed  or  deleted 
when  no  longer  needed  in  aocordance 
with  GRS  23-8. 

d.  Copies  of  memoranda  contained  on 
electronic  media  are  deleted  when  no 
longer  needed  for  updating  or  revision 
in  accordance  with  GRS  20-13. 

e.  Copies  of  tort  claims  and  personal 
property  claims  that  become  part  of 
NRC's  Litigation  Case  Files  are  retained 
by  the  Government  permanently  in 
accordance  with  NRC  Schedule  (NRCS) 
2-13.4. 

system  manager(s)  and  address: 

Deputy  Assistant  General  Counsel  for 
Administration,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NomcATiON  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Director,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXI 20555- 
0001. 

record  access  procedures: 
Same  as  "Notification  Procedure." 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure." 

RECORD  SOURCE  CATEOORCS: 

Information  is  obtained  from  a 
number  of  sources,  including  but  not 
limited  to,  claimants,  NRC  employees 
involved  in  the  incident,  witnesses  or 
others  having  knowledge  of  the  matter, 
police  reports,  medical  reports, 
investigative  reports,  insurance 
companies,  and  attorneys. 

Dated  at  Rockville,  MD,  this  29th  day  of 
April,  1996. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc.  96-11429  Filed  5-7-96;  8:45  ami 
BiLUNQ  CODE  TStO-OI-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Colloctlon;  Comment 
Request  for  Reclearanco  of 
Information  Collection— 8F  2809 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice^ 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22. 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  reclearance  of  the 
following  information  collection.  SF 
2809.  Health  Benefits  Registration  Form, 
is  used  by  annuitants  under  Federal 
retirement  systems  other  than  the  Qvil 
Service  Retirement  System  and  the 
Federal  Employees  Retirement  System 
and  by  the  former  spouses  of  Federal 
employees  and  annuitants  to  register  for 
enrollment  in  the  Federal  Employees 
Health  Benefits  Program.  SF  2809  is  also 
used  by  these  persons  to  change 
enrolbnents  within  the  FEHBP.  SF  2809 
is  needed  to  verify  entitlement  and  to 
effect  premium  withholdings 

Approximately  9.000  SF  2809  forms 
will  be  processed  each  year  from  former 
spouses  and  annuitants  from  other 
retirement  systems.  Each  form  takes 
approximately  45  minutes  to  complete. 
The  annual  estimated  burden  is  6,750 

hours 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarronemail.opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  7. 
1996. 

ADDRESSES:  Send  or  deliver  comments 
to:  Kenneth  H.  Glass.  Chief,  Insurance 
Operations  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3415,  Washington.  DC 
20415-0001. 

FOR  FURTHER  INFORMATION  REQAROINQ 
ADMWISTRATIVE  COORDMATKW  CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 
U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 
IFR  Doc.  9&-11380  Filed  5-7-96;  8:45  am] 

8IUJNG  OOOE  632S-01-M 


meeting  on  May  15, 1996, 9KX)  a.m.,  at 
the  Board's  meetii^  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois. 
60611.  The  ^enda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Draft  Agreements  with  the  internal 
Revenue  Service. 

(2)  OIG'S  Reinvention  Propoeals— Phase  IL 

(3)  Propoaed  Reotganizations: 

A.  Bureau  of  Infcximation  Systems. 

B.  Bureau  of  Fiscal  Operatioos. 

(4)  Office  of  Programs  Restructuring. 

(5)  R^ulations— Part  230,  Final  Rule, 
Reduction  and  Non-Payment  of  Annuities  by 
Reason  of  Work. 

(6)  Coverage  Determinations: 

A.  Industrial  Temps,  Inc. 

B.  The  Oxford  (koup.  Inc. 
Q  OmnfTrax,  Ina 

D.  Genesee  Valley  Transportation 
Company,  Inc. 

E.  joUet  Junctions  Railroad. 

F.  SouthCentral  Rail  Management  LLC 
(SCRM). 

(7)  Labor  Membn  Truth  in  Budgeting 
Status  Report. 

Portion  Closed  to  the  Pultlic 

(A)  Pending  Board  Apeals: 

(1)  Anderson,  Raymond. 

(2)  Casteiluocio,  Charles  |. 

(3)  Crawford.  Rick ). 

(4)  Fisher.  C3iarles  F. 

(5)  Fuller.  Ralph  L 

(6)  Gifford.  Donald  F. 

(7)  Harris.  Henry  J. 

(8)  Herbert,  Harold  F. 

(9)  Howard.  Alvira  M. 

(10)  Hudson,  Henry  H. 
(ll)Knight,  Lonicel. 

(12)  McLeod.  lasper  N. 

(13)  Morrison,  Georgia  I* 

(14)  Parker,  Jean  E 

(15)  Renfrew.  Earl  F. 

(16)  Smith,  Clifford  R. 
(17)Thorton.  Lenill. 

(18)  Trybala,  Theresa  A. 

(19)  Vance,  Allen  L 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  May  3,  1996. 
Beatrice  Exerski, 
Secretary  to  the  Board. 
(FR  Doc.  96-11595  Filed  5-6-«:  10:52  am] 

aajJNOCOOE  7S0fr-«1-M 


RAILROAD  RETIREMENT  BOARD 

Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Raib-oad  Retirement  Board  will  hold  a 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-21934;  International  Series 
Release  No.  974;  812-0880] 

Corporacion  Financiera  Nacional  Y 
Suramericana  S.A. 

May  2,  1996. 

AGBCY:  Securities  and  Exchange 

Commission  ("SEC"). 
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ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Corporacion  Financiera 
Nacional  Y  Suramericana  S.A. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 
exempt  applicant  from  all  provisions  of 
the  Act. 

SUMMARY  OF  APPUCATION:  Applicant,  a 
Colombian  Hnance  corporation,  requests 
an  order  exempting  it  from  all 
provisions  of  the  Act.  Applicant 
proposes  to  establish  a  sponsored 
American  Depositary  Receipt  program 
and  other  programs  to  issue  and  sell  its 
securities  in  the  United  States. 
RUNG  DATE:  The  application  was  filed 
on  December  8,  1995,  and  amended  on 
April  4,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
jssued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  28,  1996  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit'or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  N.W..  Washington,  D.C.  20549. 
Applicant,  Carrera  43A  No.  3-101, 
Medellin,  Colombia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(Z02)  942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  limited  liability 
stock  corporation  and  is  classified  as  a 
finance  corporation  under  Colombian 
law.  Corporacion  Financiera  Nacional 
S.A.  was  founded  in  1959  and  in  1993 
it  merged  with  and  absorbed 
Corporacion  Financiera  Suramericana 
S.A.  Applicant  has  its  headquarters  in 
Medellin  and  has  offices  throughout 
Colombia. 


2.  As  a  finance  corporation,  applicant 
performs  most  of  the  activities 
conducted  by  Colombian  banks. 
However,  finance  corporations  may  not 
offer  checking  accounts.  Therefore, 
applicant  functions  in  most  respects  as 
a  commercial  bank  but  not  as  a  retail 
banking  institution.  Unlike  Colombian 
banks,  finance  corporations  may  act  as 
underwriters  for  the  issuance  and 
placement  of  securities  and  may  invest 
in  equity  securities.  Colombian  finance 
corporations  are  regulated  in  a  similar 
manner  as  Colombian  banks  and  often 
compete  with  Colombian  banks  for  the 
same  depositors  and  commercial 
borrowers.  Because  applicant  may  be 
considered  an  investment  company,  it 
requests  an  exemption  from  all 
provisions  of  the  Act. 

3.  Applicant's  principal  business 
involves  securing  deposits  from  the 
public  in  the  form  of  demand  deposits, 
term  deposits  with  a  maturity  of  one 
month  or  greater,  and  general  guaranty 
bonds  with  a  maturity  of  one  year  or 
greater,  and  providing  long-  and  short- 
term  commercial  credit  through  loans 
and  other  financing  services.  Like 
Colombian  banks,  applicant  use^its 
deposits  to  extend  credit.  Applicant 
generally  holds  its  loans  to  maturity.  In 
addition,  applicant  may  negotiate 
commercial  paper  and  act  as  a  foreign 
exchange  intermediary  by  issuing  letters 
of  credit  or  granting  loans  in  foreign 
currency.  These  activities  are  also 
performed  by  Colombian  banks.  As  of 
June  30.  1995,  applicant  had  total  assets 
of  Ps  995  billion  (U.S.  $1.13  billion). 
Applicant's  shareholders'  equity  as  of 
June  20. 1995  was  Ps  325  billion  (U.S. 
$370  million). 

4.  Finance  corporations,  such  as 
applicant,  and  Colombian  banks  are 
both  categorized  as  "credit 
establishments"  under  Colombian  law 
and  are  regulated  in  a  similar  manner. 
The  principal  entities  regulating  the 
Colombian  financial  system  are  the 
Congress  of  Colombia,  the  Government 
(acting  through  the  Ministry  of  Finance), 
the  Banking  Superintendency,  and  the 
Central  Bank.  In  addition,  applicant, 
like  Colombian  banks,  is  required  to  pay 
insurance  premiums  to  the  Financial 
Institutions  Guaranty  Fund.  The 
regulations  applicable  to  applicant 
include  licensing  and  approval, 
minimum  capital,  capital  adequacy, 
reserve,  accounting  and  reporting,  and 
foreign  currency  position  requirements, 
regulations  concerning  related  party 
transactions,  restrictions  on  lending 
activities,  and  limits  on  busine.ss 
activities. 

5.  The  Securities  Superintendency 
also  supervises  and  regulates  certain 
aspects  of  applicant's  operations 


because  applicant's  securities  are 
registered  on  Colombian  stock 
exchanges.  All  companies  that  issue 
publicly  traded  securities  must  register 
with  the  Securities  Superintendency, 
and  the  offering  of  equity  securities 
abroad  by  Colombian  companies  is 
subject  to  the  securities  having  an 
established  market  in  Colombia. 

6.  Applicant  proposes  to  issue  and 
sell  its  securities  in  the  United  States. 
Applicant  may  make  one  or  more 
registered  public  offerings,  or  it  may 
structure  private  transactions  that 
comply  with  the  exemptions  from 
registration  afforded  by  section  4(2)  of 
the  Securities  Act  of  1933  ("Securities 
Act"),  or  Regulation  D  thereunder. 

7.  Applicant  initially  proposes  to 
establish  a  sponsored  ADR  facility. 
Morgan  Guaranty  Trust  Company  of 
New  York  would  act  as  depositary  for 
any  shares  of  applicant's  common  stock 
deposited  under  such  facility  and  would 
issue  the  ADRs  representing  the  shares. 
The  American  E)epositary  Shares 
("ADSs")  represented  by  the  ADRs 
would  be  registered  under  the  Securities 
Act.  In  connection  with  any  future  offer 
and  sale  of  common  stock  in  the  United 
States,  applicant  intends  to  issue  its 
common  stock  in  the  form  of  ADSs. 
Applicant  anticipates  that  it  may  issue 
and  sell  between  20%  and  25%  of  its 
outstanding  stock  in  this  manner,  after 
giving  effect  to  the  transaction. 
Applicant  contemplates  initially 
offering  in  the  United  States  up  to  U.S. 
$75  million  of  equity  securities  or  up  to 
U.S.  $100  million  of  debt  securities,  or 

a  combination  thereof.  Applicant  also 
proposes  issuing  and  selling  additional 
equity  or  debt  securities  in  the  United 
States  in  public  or  private  transactions 
in  compliance  with  applicable  law. 
Applicant  will  use  the  proceeds  from " 
the  offerings  of  its  securities  to  fund 
increases  in  its  lending  operations. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines  an 
investment  company  to  include  any 
issuer  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  that  owns 
or  proposes  to  acquire  investment 
securities  having  a  value  exceeding  40% 
of  the  issuer's  total  assets.  The  majority 
of  applicant's  assets  consist  of  loans  that 
could  be  deemed  to  be  "investment 
securities"  within  the  meaning  of 
section  3(a)(3).  As  a  result,  applicant 
may  be  deemed  to  be  an  investment 
company  under  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  thereunder  to  the  extent 
that  such  exemption  is  necessary  or 
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appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  requests  an  order 
under  section  6(c)  exempting  it  from  all 
provisions  of  the  Act. 

3.  Rule  3a-6  under  the  Act  exempts 
foreign  banks  from  the  definition  of 
investment  company  for  all  purposes  of 
the  Act.  A  "foreign  bank"  is  defined  to 
include  a  banking  institution  that  is 
regulated  as  such  by  that  country's 
government.  Although  applicant 
conducts  several  of  the  activities 
associated  with  traditional  commercial 
banks.  Colombian  law  distinguishes 
between  banks  and  finance  corporations 
with  respect  to  checking  accounts  and 
equity  investments  and  underwriting  of 
securities.  Therefore  applicant  may  not 
be  eligible  for  the  exemption  provided 
by  rule  3a-6. 

4.  Colombian  finance  corporations  are 
credit  establishments  subject  to 
extensive  regulation  by  the  Banking 
Superintendency.  essentially  the  same 
regulation  that  applies  to  Colombian 
banks.  Applicant  derives  the  majority  of 
its  business  firom  extending  commercial 
credit  and  similar  banking  activities.  In 
all  material  respects,  Colombian  finance 
corporations  are  distinguished  from 
Colombian  banks  in  Colombia's 
regulatory  regime  only  because  the  latter 
may  not  make  equity  investments  and 
the  former  may  not  offer  checking 
accounts.  Otherwise,  the  virtually 
identical  regulation  of  both  types  of 
credit  establishments  recognizes  that 
their  businesses  are  very  similar  in 
nature,  that  they  compete  in  the  same 
markets  for  the  same  customers,  and 
that  their  security  holders  and 
customers  require  virtually  identical 
regulatory  protections.  In  the  case  of 
applicant,  the  same  regulatory  regime 
that  applies  to  Colombian  banks  applies 
to  applicant,  and  such  regulations  afford 
the  same  substantial  protection  to  U.S. 
investors  regardless  of  whether  the 
issuer  of  securities  is  classified  as  a 
"bank"  or  as  a  "finance  corporation" 
under  the  Colombian  regulatory  regime. 

5.  Applicant  also  believes  that  the 
rationale  of  Congress  and  the  SEC  in 
promulgating  rules  under  the  Act  in 
exempting  foreign  financial  institutions 
applies  to  applicant.  Applicant 
represents  that  its  activities  do  not  lend 
themselves  to  the  abuses  against  which 
the  Act  is  directed,  and  it  believes  that 
it  satisfies  the  standards  of  relief  under 
section  6(c). 

Applicant's  Condition 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  condition: 


In  connection  with  any  offering  of 
securities  in  the  United  States,  applicant 
will  appoint  an  agent  in  the  United 
States  to  accept  any  process  which  may 
be  served  on  it  in  any  action  based  on 
such  securities  and  instituted  in  the 
Supreme  Court  of  the  State  of  New  York 
or  the  United  States  District  Court  for 
the  Southern  District  of  New  York  by 
any  holder  of  any  such  securities. 
Applicant  will  expressly  consenl  to  the 
jurisdiction  of  the  Supreme  Court  of  the 
State  of  New  York  or  the  United  States 
District  Court  for  the  Southern  District 
of  New  York  in  respect  of  any  such 
action.  Applicant  also  will  waive  the 
defense  of  an  inconvenient  forum  to  the 
maintenance  of  any  such  action  or 
proceeding.  Such  appointment  of  an 
agent  to  accept  service  and  such  consent 
to  jurisdiction  shall  be  irrevocable  until 
all  amounts  due  and  to  become  due  in 
respect  of  such  securities  have  been 
paid.  No  such  submission  to  jurisdiction 
or  appointment  of  agent  for  service  of 
process  will  affect  the  right  of  a  holder 
of  any  such  security  to  bring  suit  in  any 
court  which  shall  have  jurisdiction  over 
applicant  by  virtue  of  the  offer  and  sale 
of  such  securities  or  otherwise. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
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Indigo  Group,  Ltd.,  et  aL;  Notice  of 
Application 

May  2, 1996. 

MEftcy;  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Indigo  Group.  Ltd.  ("Indigo 
Group").  James  P.  Gorter  ("Gorter").  and 
Triangle  V  III.  Limited  Partnership 
("Triangle"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)(2)  of  the 
Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  an 
affiliated  person  of  an  affiliated  person 
of  Baker.  Fentress  &  Company  ("Baker 
Fentress"),  a  closed-end  investment 
company,  to  purchase  a  strip  shopping 
center  from  a  company  controlled  by 
Baker  Fentress. 


FtLMQ  DATES:  The  application  was  filed 
on  January  5.  1996  and  amended  on 
May  1. 1996. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  bf 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SBC  by  5:30  p.m.  on 
May  28. 1996.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  *vriter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRBSE8:  Secretary.  SEC.  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Applicants:  c/o  Bruce  W.  Teeters. 
President.  Indigo  Group,  Inc.  149  South 
Ridgewood  Avenue.  Dayton  Beach.  FL 
32114;  James  P.  Gorter.  Chairman  of  the 
Board.  Baker,  Fentress  &  Company,  200 
West  Madison  Street,  Suite  3510, 
Chicago,  IL  60606;  c/o  Andrew  B. 
Widmark,  Triangle  V  HL  Limited 
Partnership,  331  West  Main  Street, 
Durham,  NC  27701. 
FOR  FURTHER  MFOfMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Baker  Fentress  is  a  closed-end 
management  investment  company 
under  the  Act.  Consolidated-Tomoka 
Land  Co.  ("Consolidated  Tomoka  ")  is  a 
majority-owned  subsidiary  of  Baker 
Fentress.  Consolidated  Tomoka  is 
engaged  primarily  in  the  business  of 
commercial  and  residential  real  estate 
development  and  sales  through 
subsidiaries,  and  citrus  production. 
Gorter  is  chairman  of  the  board  of 
directors  of  Baker  Fentress  and  a 
director  of  Consolidated  Tomoka. 

2.  Palms  Del  Mar,  Inc.  ('Pahns  Del 
Mar")  is  a  wholly-owned  subsidiary  of 
Consolidated  Tomoka.  Palms  Del  Mar 
and  Consolidated  Tomoka  are  the 
hmited  partners  of  Indigo  Group,  a 
partnership  primarily  engaged  in  the 
business  of  real  estate  development. 
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Indigo  Group,  Inc.,  another  wholly- 
owned  subsidiary  of  Consolidated 
Tomoka,  is  the  sole  general  partner  of 
Indigo  Group.  As  a  limited  partner,  the 
sole  stockholder  of  the  only  other 
limited  partner,  and  the  sole 
stockholder  of  the  sole  general  partner. 
Consolidated  Tomoka  owns  100%  of  the 
equity  interests  in  Indigo  Group. 

3.  Triangle  is  a  limited  partnership 
established  to  invest  in  real  estate  and 
acquire  various  properties  from  owners, 
banks,  insurance  companies, 
developers,  or  builders.  Triangle's 
primary  investments  are  in  developed 
shopping  centers.  Acquisitions  and 
overall  control  of  operations  are 
handled  by  Triangle's  general  partner, 
Mark  Realty  Corp.  ("Mark  Realty"). 

4.  Triangle  has  issued  class  A  and 
class  B  limited  partnership  interests. 
The  class  B  limited  partnership  interests 
are  owned  by  Mark  Realty  and  members 
of  Mark  Realty's  management.  The  class 
A  limited  partnership  interests  are 
owned  by  members  of  Mark  Realty's 
management,  investors  associated  with 
Mark  Realty,  and  Gorter.  Gorter  owns 
class  A  limited  partnership  interests 
having  a  value  of  approximately  6%  of 
Triangle's  aggregate  capital. 

5.  On  September  21,  1995,  Indigo 
Group  and  Triangle,  through  their 
respective  general  partners,  entered  into 
an  agreement  of  purchase  and  sale  (the 
"Agreement") '  to  permit  Triangle  to 
purchase  Mariner  Village  Center,  a  strip 
shopping  center  located  in  Spring  Hill, 
Florida  (the  "Property"),  from  Indigo 
Group  (the  "Sale").  The  Sale  was 
approved  by  the  officers  of  both  Indigo 
Group,  Inc.  and  Consolidated  Tomoka. 
Because  the  Sale  is  part  of  the 
implementation  of  a  business  strategy 
established  by  Consolidated  Tomoka 's 
board  of  directors,  no  specific  review  or 
authorization  of  the  Sale  by 
Consolidated  Tomoka 's  board  of 
directors  was  required. 

6.  Triangle's  partnership  agreement 
states  that  holders  of  class  A  limited 
partnership  interests  may,  by  a  vote  of 
two  thirds  of  the  outstanding  class  A 
limited  partnership  interests,  "expel" 
the  general  partner.  Triangle's 
partnership  agreement  also  gives  the 
class  A  limited  partners  the  right  to 
approve  all  proposed  property 
acquisitions  by  Triangle.  Triangle  is 
required  to  provide  written  notice  of 
each  proposed  acquisition  to  all  class  A 
limited  partners  for  their  approval.  If 
any  class  A  limited  partner  objects  to 
the  proposed  acquisition  within  15 
days,  Triangle  will  not  complete  the 
acquisition,  effectively  giving  each  class 


A  limited  partner  a  "veto  right"  over 
every  acquisition.  Triangle  sent  its 
required  notice  of  the  proposed  Sale  to 
its  class  A  limited  partners,  including 
Gorter,  on  October  11,  1995.  No  class  A 
limited  partner  objected  to  the  Sale. 

7.  Under  the  terms  of  the  Amended 
Agreement,  Triangle  will  purchase  the 
Property  from  Indigo  Group  and  assume 
all  the  rights  and  privileges  belonging  to 
the  land.  Triangle  also  will  assume  all 
rights,  title,  and  interests  of  Indigo 
Group  in  all  the  tenant  leases  relating  to 
the  Property.  The  purchase  price 
Triangle  will  pay  to  Indigo  Croup  is 
$3.7  million  but  will  be  increased  to 
$3.8  million  if  Indigo  Group  is 
successful  in  securing  a  major  tenant  for 
the  Property  before  the  closing  of  the 
Sale.  The  purchase  price  will  consist  of 
a  $100,000  earnest  money  deposit  and 
$1.2  million  in  additional  cash  or  $1.3 
million  in  additional  cash  if  the 
purchase  price  is  increased  as  described 
above.  In  addition.  Triangle  is  expected 
to  assume  Indigo  Group's  liability  under 
its  existing  mortgage  loan  on  the 
Property  of  $2.4  million.  Alternatively, 
Triangle  may  seek  Hnancing  elsewhere 
and  pay  Indigo  Group  an  additional  $2.4 
million  in  cash.^ 

Applicants'  Legal  Analysis 

1.  Apphcants  request  an  order  under 
section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)(2)  of  the 
Act.  The  order  would  permit  Triangle, 
an  afniiated  person  of  an  affiliated 
person  of  Baker  Fentress,  to  purchase 
the  Property  from  Indigo  Group,  a 
company  controlled  by  Baker  Fentress. 

2.  Section  17(a)(2)  of  the  Act  generally 
prohibits  an  afHliated  person  of  a 
registered  investment  company  or  any 
afniiated  person  of  such  a  person,  acting 
as  principal,  knowingly  to  purchase 
from  such  registered  company,  or  from 
any  company  controlled  by  such 
registered  company,  any  security  or 
other  property.  Section  2(a)(3)(D) 
defmes  "afBliated  person"  as,  among 
other  things,  any  officer,  director, 
partner,  copartner,  or  employee  of  such 
other  person.  Thus,  Gorter  is  an 
affiliated  person  of  Baker  Fentress 
because  he  is  chairman  of  Baker 
Fentress's  Board  of  directors. 

3.  Section  2(a)(3)(B)  defines  "affiliated 
person"  as,  among  other  things,  any 
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'  The  Agreement  was  amended  on  December  14. 
1995  (the  'Amended  Agreement"). 


^  Prior  to  entermg  into  the  Agreement.  Indigo 
received  a  firm  offer  of  $4,850,000  from  Triangle  to 
purchase  the  Property  and  another  smaller 
shopping  center.  Mariner  Town  Square,  in  a  single 
transaction.  Indigo  also  received  a  preliminary  offer 
of  $4,500,000  for  the  two  properties  from  a  real 
estate  firm  not  related  to  any  party  to  the 
application.  Neither  of  these  two  offers  resulted  in 
a  sale  of  the  two  properties.  Indigo  sold  Mariner 
Town  Square  as  a  separate  parcel  in  May  1995  for 
$1,225,000. 


person  5%  or  more  of  whose 
outstanding  voting  securities  are  owned 
with  power  to  vote  by  such  other 
person.  Section  2(a)(42)  defines  "voting 
security"  as  any  security  presently 
entitling  the  owner  or  holder  thereof  to 
vote  for  the  election  of  directors  of  a 
company.  Since  Triangle's  class  A 
limited  partners  have  the  right  to  vote 
to  "expel"  the  general  partner  and  a 
"veto  right"  over  every  acquisition,  the 
class  A  limited  partnership  interests 
may  represent  an  interest  that  is 
tantamount  to  a  voting  security. 
Applicants,  therefore,  believe  that 
Triangle  may  be  considered  an  affiliated 
person  of  Gorter  because  he  owns  6%  of 
its  class  A  limited  partnership  interests. 
Thus,  Triangle  may  be  an  affiliated 
person  of  an  affiliated  person  of  Baker 
Fentress. 

4.  Section  2(a)(9)  defines  "control"  as 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company.  Section  2(a)(9) 
also  establishes  a  rebuttable 
presumption  that  a  person  who  owns 
more  than  25%  of  the  voting  securities 
of  a  company  shall  be  presumed  to 
control  such  company.  Applicants  state 
that  as  a  result  of  the  ownership  by 
Baker  Fentress  of  a  majority  of 
Consolidated  Tomoka's  outstanding 
common  stock,  Consolidated  Tomoka 
and  its  directly  and  indirectly  wholly- 
owned  subsidiaries,  including  Indigo 
Group,  are  controlled  by  Baker  Fentress. 
Accordingly,  Triangle's  purchase  of  the 
Property  from  Indigo  Group  may  be 
prohibited  by  section  17(a)(2). 

5.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 

6.  Applicants  believe  that  the  Sale 
will  benefit  all  of  the  applicants  and 
their  respective  investors.  As  Indigo 
Group's  sole  equity  owner.  Consolidated 
Tomoka  will  benefit  from  the  Sale  and 
therefore  Baker  Fentress  and  its 
stockholders  will  indirectly  benefit  from 
the  Sale.  Indigo  Group  is  in  the  business 
of  real  estate  development  which 
necessarily  means  the  willingness  to 
dispose  of  developed  real  estate  at  times 
and  prices  considered  to  be 
advantageous.  Triangle's  primary 
business  is  to  invest  in  real  estate,  east 
of  the  Mississippi  River,  primarily  in 
developed  strip  shopping  centers.  The 
Property  is  considered  by  Triangle  to  be 
a  desirable  example  of  property  of  the 


type  in  which  Triangle  was  formed  to 
invest. 

7.  Applicants  state  that  Gorter  did  not 
take  part  in  any  negotiations 
surrounding  the  terms  of  the  Sale. 
Gorter's  involvement  in  the  Sale  is  due 
solely  to  his  positions  with  Baker 
Fentress  and  Consolidated  Tomoka  and 
his  limited  partnership  interests  in 
Triangle.  Gorter  was  unaware  of  the 
negotiations  and  Sale  until  he  received 
notice  from  Triangle,  on  October  11, 
1995,  in  his  capacity  as  a  class  A  limited 
partner.  Applicants  submit  that  Gorter 
did  not  exercise  his  right  as  a  class  A 
limited  partner  of  Triangle  to  object  to 
the  Sale  because  Gorter  and  Indigo 
Group  believe  that  to  have  done  so 
might  have  been  a  breach  of  his 
fiduciary  duties  to  Consolidated 
Tomoka  and  Baker  Fentress  by  causing 
them  to  lose  the  benefit  of  a  transaction 
believed  by  them  to  be  in  their  best 
interest.  As  a  result.  Indigo  Group  and 
Gorter  believe  that  avoidance  of  the 
need  for  the  application  by  Gorter's 
objection  to  the  Sale  was  not  a  viable 
option. 

8.  Applicants  state  that  although  the 
policies  of  Baker  Fentress  are  not 
directly  implicated  by  the  Sale  because 
Baker  Fentress  is  not  a  party  to  the  Sale, 
the  Sale  is  not  inconsistent  with  any 
poUcies  of  Baker  Fentress.  In  addition, 
applicants  believe  that  the  terms  of  the 
Amended  Agreement,  including  the 
consideration  to  be  paid  and  received 
are  reasonable  and  fair  and  do  not 
involve  overreaching  by  any  of  the 
applicants.  Triangle's  general  partner, 
Mark  Realty,  has  had  extensive 
experience  in  valuing  and  negotiating 
transactions  related  to  investments  in 
strip  shopping  malls.  Applicants 
represent  that  the  Sale  was  negotiated 
by  Mark  Realty  and  Indigo  at  arms- 
length.  As  a  result,  applicants  believe 
that  the  purchase  price  is  fair  and 
reasonable  both  as  to  amount  and  as  to 
form  of  payment.  Furthermore,  the  Sale 
will  not  result  in  any  ongoing 
relationship  between  Indigo  Group  and 
Triangle.  For  the  reasons  discussed 
above,  applicants  believe  that  the 
proposed  transaction  satisfies  the 
criteria  of  section  17(b). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariuid, 
Deputy  Secretary. 
|FR  Doc.  96-11450  Filed  5-7-96;  8:45  am] 
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Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  the  Implementation  of  a 
Wireless  Data  Cornmunications 
Infrastructure 

May  2, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  27, 1996. 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  as  described  in  Items  1, 11 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  OrganizatiDn's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
proposes  to  amend  Exchange  Rules  60 
and  220  and  to  adopt  a  policy  regarding 
the  use  of  wireless  data  communications 
devices  at  the  Exchange  ("Wireless 
Communications  Policy"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  undertaken  the 
development  of  an  infrastructure 
("Infrastructure")  to  accommodate  the 
use  of  wireless  data  communications 
devices  on  the  Trading  Floor.  In 
connection  with  the  implementation  of 
the  Infrastructure,  the  Exchange  seeks  to 
amend  Rule  220  to  explicitly  provide 
that  the  Exchange  may  regulate 
communications  between  points  on  the 


Floor.  The  Exchange  also  seeks  to  adopt 
a  detailed  policy  ("Wireless 
Communications  Policy")  regarding  the 
use  of  wireless  data  communications 
devices  at  the  Exchange.  The  Wireless 
Conununications  Policy  will  address  the 
following  issues: 

1.  The  ability  of  the  Exchange  to 
administer  wireless  data 
communications  on  a  real  time  basis 
(e.g.,  the  implementation  of  a  protocol 
for  prioritizing  and/or  managing 
message  traffic  during  periods  of 
extraordinary  use); 

2.  Surveillance  of  vtrireless  data 
communicati  ons; 

3.  Member,  member  firm  and 
Exchange  preservation  of  records  of 
orders  and  trades; 

4.  Security  with  respect  to 
confidential  wireless  transmissions  and 
access  to  the  Infrastructure; 

5.  Review  and  approval  of  member 
and  member  firm  appUcations  to  use 
wireless  data  communications  devices;' 

6.  The  fair  allocation  of  a  finite 
resource  (i.e.,  radio  frequency 
bandwidth); 

7.  Exchange  fees  and  allocation  of 
expenses  associated  with  the 
implementation,  operation  of,  and 
enhancements  to,  the  Infrastructure; 

8.  Sanctions  for  violations  of  the 
Exchange's  Wireless  Communications 
Policy; 

9.  Inspection  and  oversight  of  wireless 
data  communications  technology;  and 

10.  Th&design  and  implementation  of 
the  Infrastructure. 

The  Wireless  Communications  Policy 
furthers  the  policy  in  Article  IV,  Section 
1(e)  of  the  Exchange  Constitution  which 
currently  provides  that  the  Exchange 
shall  not  be  liable  for  any  damages 
sustained  by  a  member  or  member 
organization  growing  out  of  the  use  or 
enjoyment  by  such  member  or  member 
organization  of  the  facilities  afforded  by 
the  Exchange  to  members  for  the 
conduct  of  their  business.  This 
provision,  as  well  as  similar  provisions 
at  other  exchanges,  reflect  the  common 
understanding  that  exchanges  should 
not  bear  the  risk  of  liabihty  associated 
with  member  firm  use  of  their  systems. 
Accordingly,  the  Exchange  will  not  be 
liable  to  member  firms  with  respect  to 
their  use  of  the  Infrastructure. 

In  addition,  the  Exchange  proposes  to 
adopt  new  Commentary  .03  to  Rule  60 
which  will  provide  that,  in  connection 
with  member  or  member  organization 
use  of  any  electronic  system,  service,  or 
facility  provided  by  the  Exchange  to 
members  for  the  conduct  of  their 
business  on  the  E'xchange:  (i)  the 
Exchange  may  expressly  provide  in  the 
contract  with  any  vendor  providing  all 
or  part  of  such  electronic  system, 
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service,  or  facility  to  the  Exchange,  that 
such  vendor  and  its  subcontractors  shall 
not  be  liable  to  members  or  member 
organizations  for  any  damages  sustained 
by  a  member  or  member  organization 
growing  out  of  the  use  or  enjoyment  of 
such  electronic  system,  service,  or 
facility  by  the  member  or  member 
organization,  and  (ii)  members  and 
member  organizations  shall  indemnify 
the  Exchange  and  any  vendor  and 
subcontractor  covered  by  subsection  (i) 
above  with  regard  to  any  third  party 
claims  relating  to  the  member  or 
member  organization's  use  of  such 
electronic  system,  service  or  facility. 
This  will  provide  needed  protection  for 
both  the  Exchange  and  vendors  that  may 
be  retained  by  the  Exchange  to  provide 
various  services  for  use  by  member 
firms.  If  the  Exchange  does  not  have  the 
flexibility  to  negotiate  such  liability 
protection,  it  will  become  increasingly 
difficult  to  find  vendors  willing  to 
provide  the  Exchange  with  the  essential 
services  that  it  needs. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)  in  that  it  is  designed  to 
prevent  fraudulent  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited 
written  comments  on  the  proposed  rule 
change.  The  Exchange,  however, 
received  three  written  responses  to  a 
letter  dated  February  29.  1996. 
addressed  to  all  members  and  menjber 
firms  regarding  the  implementation  of 
the  Infrastructure  and  anticipated  user 
fees  for  wireless  data  communications 
devices  on  the  Floor.  The  three 
responses  to  the  Exchange's  letter 
concerned  objections  to  the  proposed 
fee  structure.  Upon  further 
consideration  and  analysis,  the 
Exchange  decided  that  the  specifics  of 
the  per  device  fee  will  not  be 
determined  until  the  fall  of  1997,  giving 
the  Exchange  a  period  of  time  to  observe 


the  Infrastructure  in  operation.  A  per 
device  fee  will  not  be  imposed  prior  to 
that  time.  In  addition,  once  imposed, 
the  monthly  fee  will  be  capped  at  $250 
per  device. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or  ^ 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  malcing  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
10  and  should  be  submitted  by  May  29. 
1996, 

For  tiif  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  96-11449  Filed  5-7-96;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Request 

Normally  on  Fridays,  the  Social 
Security  Administration  (SSA) 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
P.L.  104-13  effective  October  1. 1995. 
The  Paperwork  Reduction  Act  of  1995. 
Since  the  last  list  was  published  in  the 
Federal  Register  on  April  26. 1996.  the 
information  collection  listed  below  has 
been  proposed. 

(Call  the  SSA  Reports  Clearance  Officer  on 
(410)  965-4123  for  a  copy  of  the  form(s)  or 
package(s),  or  write  to  her  at  the  address 
listed  t)elow  the  information  collection.) 

Modified  Benefit  Formula 
Questionnaire-Foreign  Pension — 0960- 
NEW.  The  information  collected  on 
form  SSA-308  is  used  by  SSA  to 
determine  exactly  how  much  (if  any)  of 
a  foreign  pension  may  be  used  to  reduce 
the  amount  of  Social  Security  retirement 
or  disability  benefits  under  the  modified 
benefit  formula.  The  respondents  are 
applicants  for  Social  Security 
retirement/disability  t)enefits. 

Number  of  Respondents:  50.000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 
minutes 

Estimated  Annual  Burden:  8.333 
hours 

Written  comments  and 
recommendations  regarding  this 
information  collection  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM.  Attn:  Charlotte  S.  Whitenight, 
6401  Security  Blvd..  l-A-21  Operations 
Bldg.,  Baltimore.  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Agency  Information  Collection 
Activities:  Submission  for  OMB  Review; 
Comment  Request 

The  information  collections  listed 
below,  which  were  published  in  the 
Federal  Register  on  March  15,  1996 
have  been  submitted  to  OMB. 

(Call  Reports  Clearance  Officer  on  (410)  965- 
4123  for  copies  of  package.) 


OMB  Desk  Officer:  Laura  Oliven 
SSA  Reports  Clearance  Officer: 
Charlotte  S.  Whitenight. 

1 .  Application  for  Benefits  Under  a 
U.S.  International  Social  Security 
Agreement— 0960-0448.  The 
information  collected  on  form  SSA- 
2490  is  used  by  the  Socfal  Seciuity 
Administration  to  determine  a 
claimant's  eligibility  for  U.S.  Social 
Security  benefits  under  the  provisions 
of  an  international  social  security 
agreement.  It  is  also  used  to  take  an 
application  for  benefits  from  a  foreign 
country  under  an  agreement.  The 
respondents  are  individuals  who  are 
applying  for  benefits  from  either  the 
United  States  and/or  a  foreign  country 
with  which  the  United  States  has  an 
agreement.  The  United  States  currently 
has  17  such  agreements. 

Number  of  Respondents:  20,000 

Frequency  of  response:  1 

Average  Burden  Per  Response:  30 
minutes 

Estimated  Annual  Burden:  10,000 
hours. 

2.  Self-Employment/Corporate  Officer 
Questionnaire— 0960-0487.  The 
information  collected  on  form  SSA- 
4187  is  used  by  the  Social  Security 
Administration  to  develop  a  claimant's 
earnings  or  corroborate  his  or  her 
allegation  of  retirement  when  he  or  she 
is  self-employed  or  a  corporate  officer. 
The  affected  public  consists  of 
claimants  for  benefits  who  provide  the 
additional  information  to  support  their 
allegation  concerning  earnings  or 
employment. 

Number  of  Respondents:  50.000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  20 
minutes 

Estimated  Annual  Burden:  16.667 
hours. 

3.  Statement  Regarding  the  Inferred 
Death  of  an  Individual  by  Reason  of 
Continued  and  Unexplained  Absence — 
0960-0002.  The  information  collected 
on  form  SSA-723  is  used  to  determine 
if  the  Social  Security  Administration 
may  infer  that  a  missing  person  is 
deceased.  The  respondents  are 
individuals  who  know  or  are  related  to 
the  missing  person. 

Number  of  Respondents:  3.000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  30 
minutes 

Estimated  Annual  Burden:  1.500 
hours. 

4.  Partnership  Questionnaire — 0960- 
0025.  The  form  SSA-7104  is  used  to 
collect  information  which  is  needed  to 
evaluate  partnership  relationships  to 
determine  which  portion  of  the 
partnership  income  should  be  credited 
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to  each  partner.  The  affected  public 
consists  of  claimants  for  social  security 
benefits  who  are  involved  in  a 
partnership. 

Number  of  Respondents:  12,350 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  30 
minutes 

Estimated  Annual  Burden:  6,175 
hours. 

5.  Annual  Earnings  Operations  Direct 
Mail  Followup— 0960-0369.  The 
information  collected  on  forms  SSA- 
L9778,  SSA-L9779,  SSA-I.9780  and 
SSA-L9781  will  be  used  to  determine  if 
the  recipients  have  underestimated  their 
earnings  for  the  current  year.  This  will 
allow  benefits  to  be  withheld  if 
necessary,  and  will  thereby  avoid  many 
overpayments.  The  affected  public  is 
beneficiaries  who  are  likely  to 
underestimate  their  earnings. 

Number  of  Respondents:  400,000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 
minutes 

Estimated  Annual  Burden:  66,667 
hours. 

6.  Medical  Report  on  Adult  or  Child 
With  Allegation  of  Human 
Immunodeficiency  Virus  (HTV) 
Infection — 0960-0503.  The  information 
on  forms  SSA-4814  and  SSA-4815  is 
used  by  the  Social  Security 
Administration  to  determine  if  an 
individual  claiming  to  have  HIV 
infection  meets  the  requirements  for 
presumptive  disability  benefits. 


SSA-4814 

SSA-4815 

Number  of  Re- 

25.000 ..... 

7.500. 

spondents. 

Frequency  of  Re- 

1   

1. 

sponse. 

Average  Burden 

10  minutes 

10  min- 

Per Response. 

utes. 

Estimated  Annual 

4.167 

1,250 

Burden. 

hours. 

tKJurs. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  following 
addresses: 

(OMB)  Office  of  Management  and 
Budget.  OIRA,  Attn:  Laura  Oliven, 
New  Executive  Office  Building,  Room 
10230,  Washington,  D.C.  20503 

(SSA),  Social  Security  Administration, 
DCFAM.  Attn:  Charlotte  S. 
Whitenight,  6401  Security  Blvd,  l-A- 
21  Operations  Bldg.,  Baltimore,  MD 
21235 


Dated:  May  2. 1996. 
Charlotte  Whitenigfat, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

|FR  Doc.  96-11447  Filed  5-7-96;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Public  Nolioe  23781 

New  International  Brid9e,  Eagle  Pass, 
Texas:  Finding  of  No  Significant 
Impact 

summary:  The  Department  of  State  is 
issuing  a  finding  of  no  significant 
impact  on  the  environment  for  the  new 
international  bridge  project  sponsored 
by  the  City  of  Eagle  Pass  International 
Bridge  Board,  Eagle  Pass,  Texas.  A  draft 
environmental  assessment  of  the 
proposed  Eagle  Pass  International 
Bridge  n  project  was  prepared  for  the 
sponsor,  under  the  guidance  and 
supervision  of  the  Department  of  State, 
by  Hicks  &  Company,  of  Austin,  Texas; 
Groves  and  Associates,  Inc.,  of  San 
Antonio,  Texas;  and  Mitrisin  Associates, 
of  Bethesda,  Maryland.  A  public  notice 
regarding  the  availability  for  inspection 
of  the  City  of  Eagle  Pass  International 
Bridge  Board  was  published  in  the 
Federal  Register  on  Novemt)er  1.  1990, 
at  55  FR  46125.  No  comments  were 
received  from  the  public. 

Over  20  federal  and  state  agencies 
reviewed  the  draft  environmental 
assessment.  All  comments  received 
from  these  agencies  were  responded  to. 
either  by  expanding  the  analysis 
contained  in  the  draft  environmental 
assessment  or  by  proposing  mitigation 
measures,  as  appropriate.  Additionally, 
the  Permit  applicant  corresponded  and 
met  with  several  agencies  to  discuss 
ways  of  meeting  their  concerns  and, 
where  appropriate,  to  discuss  mitigation 
measures.  The  outcome  of  this  dialogue 
was  recorded  in  correspondence. 
Agencies  participating  in  this  process 
were  the  Immigration  and 
Naturalization  Service,  the  Customs 
Service,  the  Food  and  Drug 
Administration,  the  Animal  and  Plant 
Health  Inspection  Service,  the  General 
Services  Administration,  the 
International  Boundary  and  Water 
Commission-U.S.  Section,  the 
Department  of  Defense,  the  Department 
of  Transportation,  the  U.S.  Coast  Guard, 
the  Federal  Highway  Administration, 
the  Interstate  Commerce  Commission, 
the  Federal  Emergency  Management 
Agency,  the  Department  of  the  Interior, 
the  Department  of  Commerce,  the 
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Environmental  Protection  Agency,  the 
Department  of  State,  and  appropriate 
Texas  State  agencies,  including  Texas 
Parks  and  Wildlife  Department,  Texas 
Department  of  Transportation,  Texas 
Historical  Commission,  and  Texas 
Natural  Resource  Conservation 
Commission.  The  draft  environmental 
assessment,  the  comments  submitted  by 
the  agencies,  the  response  to  these 
comments,  and  all  correspondence 
between  the  agencies  and  the  Permit 
applicant  addressing  the  agencies' 
concerns,  together,  constitute  the  final 
environmental  assessment. 

Based  on  the  final  environmental 
assessment  and  information  developed 
during  the  review  of  the  City  of  Eagle 
Pass's  application  and  of  the  draft 
environmental  assessment,  the 
Department  of  State  has  concluded  that 
issuance  of  the  Permit  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  within  the  United 
States.  In  accordance  with  Council  on 
Environmental  Quality  Regulations,  40 
CFR  1501.4  and  1508.13,  and  with 
Department  of  State  Regulations,  22  CFR 
161.8(c),  an  environmental  impact 
statement  therefore  will  not  be 
prepared. 

A  Finding  of  No  Significant  Impact 
was  adopted  on  April  12,  1996. 

ADDRESSES:  Copies  of  the  Finding  of  No 
Significant  Impact  may  be  obtained 
from  M.  Elizabeth  Swope,  Coordinator, 
U.S. -Mexico  Border  Affairs,  Office  of 
Mexican  Affairs,  Room  4258, 
Department  of  State,  Washington,  D.C. 
20520  (Telephone:  202/647-8529). 
SUPPt-EMENTARY  INFORMATION:  The 
Department  of  State  ("the  Department") 
is  charged  with  issuance  of  Presidential 
Permits  for  the  construction  of 
international  bridges  under  the 
International  Bridge  Act  of  1972,  86 
Stat.  731;  33  U.S.C.  535  et.  seq.,  and 
Executive  Order  11423.  33  Fed.  Reg. 
11741  (1968),  as  amended  by  Executive 
Order  12847  of  May  17, 1993,  58  Fed. 
Reg.  96  (1993). 

The  City  of  Eagle  Pass  Bridge  Board, 
Texas,  has  requested  from  the 
Department  a  Permit  to  build  a  new 
bridge  (Eagle  Pass  II)  across  the  Rio 
Grande  River  from  the  City  of  Eagle 
Pass,  Texas,  to  Piedras  Negras,  Coahuila, 
Mexico.  The  proposed  bridge  will  be 
located  approximately  0.6  miles  south 
of  the  existing  Eagle  Pass  International 
Bridge  and  immediately  north  of  the 
international  railroad  bridge. 

The  proposed  project  is  comprised  of 
the  bridge  structure,  inspection 
facilities,  and  the  "Designated  Truck 
Route,"  and  will  operate  as  a  24-hour 
per  day  crossing  point.  The  bridge 
design  includes  reinforced  concrete 


design  and  pre-stressed  concrete  beam 
design.  The  72-foot  bridge  roadway  will 
provide  six  lanes,  with  sidewalks  for 
pedestrians.  The  bridge  structure  will 
consist  of  a  superstructure  and  a 
substructure. 
The  new  bridge  will: 

•  Provide  an  alternative  route  for  100 
percent  of  commercial  traffic  from  the 
existing  Eagle  Pass  International  bridge; 

•  Accomodate  projected  population 
growth  and  economic  growth  in  both 
Eagle  Pass  and  Piedras  Negras; 

•  Provide  for  a  "Designated  Truck 
Route"  that  will  direct  commercial 
through  -traffic  out  of  downtown  areas; 
the  "E)esignated  Truck  Route"  will 
begin  at  the  GSA  Import/Export 
facilities,  ending  at  EI  Indio  Highway 
(Hwy  1021),  with  five  lanes,  two  in  each 
direction,  with  a  single  turn  lane.  Traffic 
would  be  routed  imder  the  proposed 
new  bridge  and  under  the  existing 
railroad  bridge.  The  El  Indio  Highway 
tie-in  will  direct  access  to  the  Loop  431/ 
FM3443  loop  system,  and  thus  to  State 
Highway  57  and  the  Del  Rio  Highway 
(Hwy  277). 

•  Enhance  Eagle  Pass/Piedras  Negras' 
position  as  the  primary  port  of  entry  for 
the  State  of  Coahuila,  Mexico. 

•  Provide  for  temporary  facilities 
lasting  between  five  and  ten  years  if 
GSA  cannot  immediately  finance  the 
general  services  building.  This 
temporary  facility  would  have  between 
five  and  ten  comerclal  truck  docks, 
serving  approximately  150  to  300  trucks 
a  day. 

Dated:  May  1.  1996. 
M.  Elizabeth  Swope, 

Coordinator,  U.S.-Mexico  Border  Affairs. 

Office  of  Mexican  Affairs. 

IFR  Doc.  96-11402  Filed  5-7-96;  8:45  am] 
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[Public  Notice  2377] 

New  International  Bridge,  Eagle  Pass, 
Texas:  Issuance  of  Presidential  Permit 

summary:  The  Department  of  State  is 
announcing  the  issuance  to  the  City  of 
Eagle  Pass  International  Bridge  Board  of 
a  Presidential  Permit  for  a  new 
international  bridge  between  the  City  of 
Eagle  Pass,  Texas,  and  Piedras  Negras, 
Coahuila,  Mexico.  The  Permit  was 
signed  on  April  12. 1996,  and  issued  on 
May  1, 1996,  pursuant  to  the 
International  Bridge  Act  of  1972  (33 
U.S.C.  535  et  seq.)  and  E.O.  11423,  33 
FR  11741  (1968)  as  amended  by  E.O. 
12847,  58  FR  29511  (1993).  No 
objections  were  received  to  the  issuance 
of  the  Presidential  Permit  after  April  12, 
1996. 


ADDRESSES:  Copies  of  the  Presidential 
Permit  may  be  obtained  from  M. 
Elizabeth  Swope,  Coordinator,  U.S.- 
Mexico Border  Affairs,  Office  of 
Mexican  Affairs,  Room  4258, 
Department  of  State,  Washington,  D.C. 
20520  (Telephone  202-647-8529). 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  application  by  the  City  of  Eagle  Pass 
International  Bridge  Board  for  a  permit 
to  build  a  new  international  bridge 
across  the  Rio  Grande  between  the  City 
of  Eagle  Pass,  Texas,  and  Piedras 
Negras,  Coahuila,  Mexico  was  published 
in  the  Federal  Register  on  November  1, 
1990,  at  55  FR  46125.  The  new  bridge 
will  be  located  approximately  0.6  miles 
south  of  the  existing  Eagle  Pass 
International  Bridge  and  immediately 
north  of  the  international  railroad 
bridge.  The  bridge  will  carry  pedestrian 
and  commercial  vehicular  traffic,  and  is 
intended  to  relieve  the  traffic  burden  on 
the  existing  bridge  and  downtown  area. 

The  application  for  the  Presidential 
Permit  was  reviewed  and  approved  by 
over  two  dozen  federal,  state,  and  local 
agencies.  The  final  application  and 
environmental  assessment  were 
reviewed  and  approved  or  accepted  by 
the  Immigration  and  Naturalization 
Service,  the  Customs  Service,  the  Food 
and  Drug  Administration,  the  Animal 
and  Plant  Health  Inspection  Service,  the 
General  Services  Administration,  the 
International  Boundary  and  Water 
Commission-U.S.  Section,  the 
Department  of  Defense,  the  Department 
of  "Transportation,  the  U.S.  Coast  Guard, 
the  Federal  Highway  Administration, 
the  Interstate  Commerce  Commission, 
the  Federal  Emergency  Management 
Agency,  the  E)epartment  of  the  Interior, 
the  Department  of  Commerce,  the 
Environmental  Protection  Agency,  the 
Department  of  State,  and  appropriate 
Texas  State  agencies,  including  Texas 
Parks  and  Wildlife  Department,  Texas 
Department  of  Transportation,  Texas 
Historical  Commission,  and  Texas 
Natural  Resource  Conservation 
Commission. 

Dated:  May  1, 1996. 
M.  Elizabeth  Swope, 

Coordinator,  U.S.-Mexico  Border  Affairs, 
Office  of  Mexican  Affairs . 
(FR  Doc.  96-11403  Filed  5-7-96;  8:45  am] 
WLUNG  CODE  4710-2»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Notice  of  Extension  of  Comment 
Period 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  extension  of  comment 
period. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  (NEPA).  42  U.S.C.  4332(2)(C), 
the  FAA  is  preparing  an  Enviromnental 
Impact  Statement  (EIS)  for  Terminal 
Doppler  Weather  Radar  (TDWR)  to  serve 
John  F.  Kennedy  International  and  La 
Guardia  Airports.  A  Scoping  Paper 
outUning  the  ol^ectives  and  procedures 
of  the  scoping  process  and  technical 
issues  to  be  addressed  in  the  EIS  is 
available  upon  request  to  the  FAA. 
Written -requests  for  the  Scoping  Paper 
and  written  comments  on  the  planned 
scope  of  the  EIS  can  be  submitted  as 
follows:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Docket  (AGC-200) 
Docket  No.  28365.800  Independence 
Avenue,  SW,  Washington.  DC  20591. 
Due  to  considerable  continued  interest 
expressed  in  this  scoping  effort,  the 
comment  period  is  extended;  comments 
will  be  accepted  until  June  14, 1996. 
DATES:  The  comment  period  is  extended 
until  June  14, 1996. 
ADDRESSES:  Written  comments  on  the 
planned  scope  of  work  for  the  EIS  can 
be  submitted  as  follows:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Docket  (AGC- 
200)  Docket  (AGC-200)  Docket  No. 
28365.  800  Independence  Avenue.  SW. 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Schwartz.  Environmental 
Specialist.  Federal  Aviation 
Administration.  Wind  Shear  and 
Weather  Radar  Products  Team.  AND- 
420.  800  Independence  Ave.  SW. 
Washington.  DC  20591,  telephone  (202) 
358-4946. 

Issued  in  Washington,  DC  on  May  3, 1996. 
Jack  Loewoistein. 
Leader,  Integrated  Product  Team  for 
Surveillance  and  Weather. 
[FR  Doc.  96-11498  Filed  5-7-96;  8:45  ami 

BKJJNG  CODE  4910-13-M 


Notice  of  Extension  of  Draft  Clean  Air 
Act,  General  Conformity 
Determination;  Comment  Period  for 
Seattle-Tacoma  International  Airport, 
Seattle,  WA 

ACTION:  The  Federal  Aviation 
Administration.  Airports  Division, 
Northwest  Mountain  Region  and  tue 
Port  of  Seattle,  Seattle,  Washington, 
announce  an  extension,  to  May  23, 
1996,  of  the  public  and  agency  comment 
period  associated  with  the  Draft  General 
Conformity  Determination  prepared  as 
specified  in  Section  176(c)  (42  USC 


7506c)  of  the  Clean  Air  Act 
Amendments  of  1990.  The  Draft  General 
Conformity  Determination,  and 
supporting  documentation  is  contained 
in  the  February  1996,  Final 
Environmental  Impact  Statement. 
Master  Plan  Update.  Seattle-Tacoma 
International  Airport. 

This  comment  period  extension 
applies  only  to  comments  pertaining 
exclusively  to  the  Draft  General 
Conformity  Determination  and  no  other 
issues.  Comments  on  other  issues  will 
not  be  accepted  or  addressed. 

PUBUC  REVIEW:  The  public  is  invited  to 
review  and  comment  on  the  Draft 
Conformity  Determination.  Copies  of  the 
FEIS  are  available  for  review  at  the 
following  locations: 

Federal  Aviation  Administration,  Airports 

Regional  Office,  Room  540, 1601  LJnd 

Avenue,  SW,  Renton,  WA 
Port  of  Seattle,  Aviation  Planning,  3rd  floor- 
Room  301,  Terminal  Building,  Sea-Tac 

Airport,  and  Pier  69  Bid  Office,  271 1 

Alaskan  Way,  Seattle 
Puget  Sound  Regional  Council,  Information 

Center,  1011  Western  Avenue,  Seattle 
Beacon  Hill  Ubrary,  2519— 1st  Avenue, 

South,  Seattle 
Boulevard  Park  Library,  12015  Rosebei^ 

South,  Seattle 
Seattle  Public  Library,  1000 — 4th  Avenue, 

Seattle 
Magnolia  Library,  2801— 34th  Ave  W,  Seattle 
Rainier  Beach  Library,  9125  Rainier  Avenue 

S..  Seattle 
Bothell  Regional  Library,  9654  NE  182nd. 

Bothell 
Burien  Library,  14700 — 6th  SW,  Burien 
Des  Moines  Library,  21620— 11th  South.  Des 

Moines 
Federal  Way  Regional  Library,  34200— 1st 

South,  Federal  Way 
Foster  Library,  4205  South  142nd,  Tukwila 
Kent  Regional  Library,  212— 2nd  Ave  N,  Kent 
Vashon  Ober  Park.  17210  Vashon  Highway. 

Vashon 
Tacoma  Public  Library.  1102  Tacoma  Ave  S., 

Tacoma 
University  of  Washington,  Suzallo  Library. 

Government  Publications,  Seattle 
Valley  View  Library.  17850  Military  Road 

South.  SeaTac 
West  Seattle  Library.  2306— 42nd  Ave  SW. 

Seattle 
Bellevue  Regional  Library.  1111— 110th  Ave 

NE.  Bellevue 

Comments  may  be  directed  to:  Mr. 
E)ermis  Ossenkop,  Northwest  Mountain 
Region,  Airports  Division,  Federal 
Aviation  Administration,  1601  Lind 
Avenue,  S.W.,  Renton,  Washington 
98055-4056.  Comments  must  be 
received  by  May  23, 1996. 


Issued  in  Renton,  Wastiington  on  May  1, 
1996. 

LoweU  a  lohiMiii. 

Manager,  Airports  Division,  Federal  Aviation 
Administration,  Northwest  Mountain  Region, 
Renton,  Washington. 

IFR  Doc  96-11497Filed  5-7-96;  8:45  am) 
■LUNO  COOf  4t1«-1»-« 


UMTED  STATES  INFORMATION 
AQENCY 

Culturaily  Significant  Objects  bnpoftad 
for  Exhibition:  Delarminatton 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR.  13359,  March  29. 
1978).  and  Dele^tion  Order  No.  85-5  of 
June  27. 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit. 
"Olmec  Art  of  Ancient  Mexico"  (See 
list  M.  imported  from  abroad  for  the 
temporary  exhibition  mthout  profit 
within  the  United  States,  are  of  cultiiral 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
list^  exhibit  objects-at  The  National 
Gallery  of  Art,  in  Washington.  D.C,  on 
or  about  June  30,  1996  through  October 
20,  1996,  is  in  the  national  interest. 
Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  May  2, 1996. 

Les  Jin, 

General  Counsel. 

[FR  Doc.  96-11422  Filed  5-7-96:  8:45  am] 

BMJJNOCOOE  ■O0-Q1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  Memorials;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C. 
2401.  will  be  held  at  the  Hacienda 
Hotel.  3950  Las  Vegas  Boulevard  South, 
Las  Vegas,  NV  89119.  This  will  be  the 
committee's  second  meeting  of  fiscal 
year  1996. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning.  Assistant  General 
Counsel,  at  202/619-5997.  and  the  address  is  Room 
700,  U.S.  Information  Agency.  301  Fourth  Street. 
S.W..  Washington,  DC.  20547-0001 
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The  meeting  will  convene  at  8  a.m. 
(PT)  on  June  6,  1996  and  will  adjourn 
at  5  p.m.  (PT)  June  fi.  1996.  The 
Advisory  Committee  meeting  will  be 
combined  with  the  biennial  conference 
of  the  National  Cemetery  System.  The 
purpose  of  this  meeting  to  conduct 
routine  advisory  committee  business 
and  to  give  the  Committee  members  an 
opportunity  to  meet  and  discuss  issues 
with  national  cemetery  directors.  The 
agenda  will  specifically  include  the 
following:  ethics  training;  a  briefing  and 
update  h-om  the  Director,  National 
Cemetery  System;  customer  service 
initiatives;  and,  reinventing  government 
within  National  Cemetery  System. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 


contact  Ms.  Dina  Wood,  Special 
Assistant  to  the  Director,  National 
Cemetery  System  [phone  (202)  273- 
5235],  no  later  than  May  20.  1996.  Any 
interested  person  may  attend,  appear 
before,  or  file  a  statement  with  the 
Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director, 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue,  NW.,  Washington, 
DC.  20420.  In  any  such  letters,  the 
writers  must  fully  identify  themselves 
and  state  the  organization  or  association 
or  person  they  represent.  Also,  to  the 
extent  practicable.  letters  should 
indicate  the  subject  matter  they  want  to 
discuss.  Oral  presentations  should  be 
limited  to  10  minutes  in  duration.  Those 


wishing  to  file  written  statements  to  be 
submitted  to  the  Committee  must  also 
mail,  or  otherwise  deliver  them  to  the 
Director.  National  Cemetery  System. 

Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  Director, 
National  Cemetery  System,  by  May  15, 
1996.  Oral  statements  will  be  heard  only 
between  3  p.m.  and  4:30  p.m.  (PT),  June 
6, 1991B. 

Dated:  April  30, 1996. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  96-11420  Filed  5-2-96;  8:45  am) 
BILUNQ  CODE  8320-«1-M 


Corrections 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  cx)rrections  of  previously 
publistied  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  96-016-5] 
Kamal  Blunt 

Correction 

In  rule  document  98-10260  beginning 
on  page  18233  in  the  issue  of  Thursday, 
April  25,  1996,  make  the  following 
correction: 

§301.89-3    [Corrected] 

On  page  18235,  in  the  first  column,  in 
§  301.89-3(e),  five  stars  should  have 
appeared  at  the  end  of  the  paragraph. 

BILLING  CODE  150S-01-0 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Transfer  of  Administrative 
Jurisdiction;  Sam  RaytHim  Dam  and 
Reservoir  Project 

Correction 

In  notice  document  96-9865 
appearing  on  page  17872,  in  the  issue  of 
Tuesday,  April  23,  1996,  make  the 
following  correction: 

On  page  17872,  in  the  1st  column,  in 
SUMMARY:,  in  the  17th  line,  "47"  should 
read  "45". 

BILLING  CODE  1S05-01-O 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.  960417113-61 13-01] 

RIN  0651-AA82 

Revision  of  Patent  Fees  for  Fiscal  Year 
1997 

Correction 

In  proposed  rule  document  96-10765 
beginning  on  page  19224,  in  the  issue  of 
Wednesday,  May  1,  1996,  make  the 
following  corrections: 

1.  On  page  19225,  in  the  third 
column,  in  the  heading  entitled  "37  CFR 
1.492  National  State  Fees",  "State" 
should  read  "Stage". 

§1.20    [Corrected] 

2.  On  page  19226,  in  the  third 
column,  in  §1.20  (g),  in  the  first  line, 
after  the  word  "original"  insert  "or". 

BILUNG  CODE  ISOS-01-0 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 
RIN1219-AA11 

Safety  Startdards  for  Underground 
Coal  Mine  Ventilation 

Correction 

In  rule  document  96-5453  beginning 
on  page  9764  in  the  issue  of  Monday, 
March  11, 1996  make  the  following 
corrections: 

1.  On  page  9813,  in  the  second 
column,  in  the  eighteenth  line  "March 
11,  1997"  should  read  "  June  10,  1996". 

§  75.31 0    [Corrected] 

2.  On  page  9829,  in  the  third  column, 
in  §  75.310(a)(4),  in  the  sixth  and 
seventh  lines,  "March  11,  1997"  should 
read  "June  10,  1997". 

§75.333    [Corrected] 

3.  On  page  9834,  in  the  third  column, 
in  §  75.333(e)(l)(i),  in  the  fifth  and  sixth 
lines,  "March  11,  1997"  should  read 
"June  10,  1996". 
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§75.380    [Comected] 

4.  On  page  9843,  in  the  third  column, 
in  §  75.380{f)(2)(ii)  and  (iii),  in  the  first 
lines,  "March  11,  1997"  should  read 
"June  10,  1997". 

BILLING  COOC  1S06-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  31 

[Docket  No.  27543;  Admendment  No.  31- 

7] 

RiN  2120-AE87 

Airworthiness  Standards;  Manned  Free 
Ballon  Burner  Testing 

Correction 

In  rule  document  96-10004, 
beginning  on  page  18220,  in  the  issue  of 
Wednesday,  April  24,  1996,  make  the 
following  correction: 

§31.47    [Corrected] 

On  page  18223,  in  the  first  column,  in 
paragraph  (a),  the  third  line,  "designed 
and  installed  so  as  to  create  a"  should 
read  "designed  and  installed  so  as  not 
to  create  a..." 

BILLMG  CODE  1S06-01-0 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1002 

[STB  Ex  Parte  No.  542] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services— 
1996  Update 

Correction 

In  proposed  rule  document  96-8293, 
beginning  on  page  15208  in  the  issue  of 
Friday,  April  5,  1996,  make  the 
following  correction: 

On  page  15209.  in  the  first  column, 
under  ADDRESSES,  in  (he  third  line.  'No. 
5427)"  should  read  "No.  542)". 

BILUNG  CODE  150S-01-0 


UMI 


/OL 


UMI 


Wednesday 
May  8,  1996 


Part  II 


Of 

Management  and 
Budget 

Cost  Principles  for  Educational 
Institutions;  Notice 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Educational 
Institutions 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Final  Revision  and 

Recompilation  of  OMB  Circular  A-21. 

summary:  The  Office  of  Management 
and  Budget  (OMB)  revises  OMB  Circular 
A-21,  "Cost  Principles  for  Educational 
Institutions,"  by  incorporating  four  Cost 
Accounting  Standards  applicable  to 
educational  institutions,  issued  by  the 
Cost  Accounting  Standards  Board 
(C\SB)  on  November  8.  1994  (59  FR 
5.5746),  and  extending  these  standards 
to  all  sponsored  agreements.  The 
revision  also:  requires  certain  large 
institutions  to  disclose  their  cost 
accounting  practices  by  the  submission 
of  a  Disclosure  Statement  prescribed  by 
the  CASB;  amends  the  definition  of 
equipment;  eliminates  in  1998  the  use 
of  special  cost  studies  to  allocate  utility, 
library  and  student  services  costs;  and, 
requires  the  use  of  fixed  facilities  and 
administrative  cost  rates  for  the  life  of 
sponsored  agreements.  Further,  the 
revision  establishes  cost  negotiation 
cognizant  agency  responsibilities, 
replaces  the  term  "indirect  costs"  with 
"facilities  and  administrative  costs"  (to 
describe  more  accurately  the  various 
cost  components  of  sponsored 
agreements),  clarifies  the  policy  for  a 
change  from  use  allowance  to 
depreciation,  adds  criteria  to  interest 
allowability,  and  disallows  tuition 
benefits  for  employee  family  members. 
Finally,  the  revision  rescinds  OMB 
Circular  A-88,  "Indirect  Cost  Rates, 
Audits,  and  Audit  Follow-up  at 
Educational  Institutions,"  in  its  entirety. 
The  recompilation  of  Circular  A-21  in 
its  entirety  appears  after  the  revision. 
EFFECTIVE  DATES:  The  effective  date  of 
this  revision  of  Circular  A-21  is  May  8, 
If96,  unless  otherwise  noted  within  this 
revision.  Circular  A-88  is  rescinded 
effective  July  1.  1996. 
FOR  FURTHER  INFORMATION:  Educational 
institutions  should  contact  the 
educational  institution's  cognizant 
Federal  agency.  Federal  agencies  should 
contact  Gilbert  Tran,  Office  of  Financial 
Federal  Financial  Management.  Office 
of  Management  and  Budget,  (202)  395- 
399,3. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose  of  Circular  A-21 

Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  "Cost  Principles 
for  Educational  Institutions," 
establishes  principles  for  determining 


costs  applicable  to  Federal  grants, 
contracts,  and  other  sponsored 
agreements  with  educational 
institutions. 

B.  Recent  Prior  Revisions 

Circular  A-21  was  last  amended  in 
1991  and  1993  (56  FR  50224  of  10/1/91 
and  58  FR  39996  of  7/15/93, 
respectively).  The  1991  revisions  made 
certain  specified  costs  unallowable  for 
Federal  reimbursement  and  placed  a 
limit  on  the  amount  of  reimbursable 
administrative  costs.  That  revision  also 
required  a  certification  to  accompany 
each  rate  proposal.  The  1991  revisions 
also  added  Exhibit  A  containing  a  list  of 
colleges  and  universities  subject  to 
Section  J.12.F,  Depreciation  and  Use 
Allowance.  The  1993  revisions  further 
clarified  and  standardized  the  Circular's 
principles  for  determining  allowable 
costs. 

C  Current  Revisions 

On  February  6, 1995,  OMB  proposed 
revisions  in  60  FR  7104  and  60  FR  7106. 
In  60  FR  7104.  OMB  proposed  the 
extension  of  the  four  cost  accounting 
standards  (CAS)  applicable  to 
educational  institutions  to  all  sponsored 
agreements  and  an  amendment  to  the 
definition  of  equipment.  In  60  FR  7106, 
OMB  proposed  eight  additional 
revisions,  including  the  rescission  of 
OMB  Circular  A-88,  "Indirect  Cost  Rate, 
Audits,  and  Audit  Follow-up  at 
Educational  Institutions,"  and 
mentioned  six  other  revisions  for  future 
consideration. 

Circular  A-21  is  revised  to: 

1.  Incorporate  the  four  CAS  (48  CFR 
9905)  and  the  Disclosure  Statement  (the 
Cost  Accounting  Standards  Board's 
(CASB)  form  DS-2)  and  associated 
administrative  requirements 
promulgated  by  the  CASB  for 
educational  institutions.  This  action 
will  extend  the  four  CAS  to  all 
sponsored  agreements  (see  Sections 
C.IO,  11, 12  and  13  and  Appendix  A) 
and  extend  the  applicability  of  the  DS- 
2  (48  CFR  9903.202)  to  major 
educational  institutions  (see  Sections 
C.14,  K.2.b  and  Appendix  B).  Guidance 
for  the  implementation  and 
administration  of  the  CAS  requirements 
and  the  submission  of  required  DS-2s  is 
also  provided. 

2.  Replace  the  term  "indirect"  costs 
with  "facilities  and  administrative" 
(F&A)  costs.  F&A  costs  are  synonymous 
with  "indirect"  costs,  as  previously 
used  in  this  Circular  and  as  currently 
used  in  Appendices  A  and  B. 

3.  Eliminate  the  use  of  special  cost 
studies  to  allocate  utility,  library  and 
student  services  costs  effective  July  1, 
1998,  at  which  time  an  alternative 


methodology  making  payments  on 
utility  costs  will  be  in  place  (see  Section 
E.2.d(5)). 

4.  Require  Federal  funding  agencies  to 
use  F&A  rates  in  effect  at  the  time  of  an 
initial  award  throughout  the  life  of  tlie 
sponsored  agreement  (see  Section  G.7). 

5.  Rescind  Circular  A-88  and 
establish  cost  negotiation  cognizance  for 
educational  institutions  and  cognizant 
agency  responsibilities  in  Circular  A-21 
(see  Section  G.ll). 

6.  Eliminate  the  allowability  of 
dependent  tuition  benefits  (see  Section 
J.8.f(2)). 

'  7.  Clarify  the  policy  governing  the 
transition  fi-om  use  allowance  to 
depreciation  (see  Section  J.12.b.(3)). 

8.  Amend  the  definition  of  equipment 
by  increasing  the  capitalization 
threshold  to  the  lesser  of  the  amount 
used  for  financial  statement  purposes  or 
$5000  (see  Section  J.16). 

9.  Establish  criteria  for  reimbursement 
of  interest  costs  (see  Section  J.22.f). 

Circular  A-21,  as  amended  by  this 
revision,  consists  of  the  Circular 
published  at  44  FR  12368  (2/26/79),  as 
amended  by  Transmittal  Memoranda 
Numbers  1  through  5,  at  47  FR  33658 
(7/23/82).  51  FR  20908  (6/9/86),  51  FR 
43487  (12/2/86).  56  FR  50224 
(10/01/91).  58  FR  39996  (7/15/93). 
respectively,  and  the  amendments 
herein.  A  recompilation  of  the  entire 
Circular  A-21  with  all  its  amendments 
to  date  appears  at  the  end  of  this  notice 
and  is  available  in  electronic  form  on 
the  OMB  Home  Page  at  http:// 
www.whitehouse.gov/WH/EOP/OMB, 
or  in  hard  copy  by  calling  OMB's 
Publication  Office  at  (202)  395-7332. 

D.  Paperwork  Reduction  Act 

This  revision  includes  an  information 
collection  requirement  for  educational 
institutions  receiving  more  than  $25 
million  in  federally-sponsored 
agreements  to  file  the  CASB's  DS-2. 
This  revision's  information  collection 
requirement  covers  more  educational 
institutions  than  those  subject  to 
CASB's  regulatory  requirement  for  filing 
the  DS-2.  pursuant  to  Public  Law  100- 
679.  which  was  previously  approved 
and  assigned  OMB  control  number 
0348-0055  (which  expires  August  31, 
1997).  On  February  6.  1995  (60  FR 
7104),  OMB  requested  comments  on  this 
proposed  information  collection 
requirement  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35  et  seq.).  The  proposed 
information  requirement  will  not  be 
effective  until  another  notice  is 
published  in  the  Federal  Register.  The 
subsequent  notice  will  provide  the 
effective  date  and  the  OMB  control 
number. 
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E.  Comments  and  Responses 

OMB  received  about  200  comments 
from  colleges  and  universities.  Federal 
agencies,  professional  organizations, 
and  accounting  firms.  The  comments 
and  OMB's  responses  are  included  in 
this  notice.  Several  of  the  comments 
resulted  in  modifications  to  OMB's 
original  proposal. 

The  comments  received  and  OMB's 
responses  are  summarized  below. 

Cost  Accounting  Standards  (CAS) 
(Sections  C. 10-1 3  and  Appendix  A) 

Comment:  Many  commenters  stated 
that  OMB  Circular  A-21  currently 
provides  adequate  rules  and  guidelines 
regarding  cost  reimbursements  for 
Federal  grants  and  contracts.  Therefore, 
they  argued  that  the  proposed 
incorporation  of  the  CAS  would 
duplicate  Circular  A-21's  requirements. 

Response:  OMB  concurs  that  many  of 
the  requirements  covered  under  the 
CAS  currently  exist  in  OMB  Circular  A- 
21.  However,  the  four  CAS  are  being 
incorporated  since  they  provide  more 
explicit  provisions  and  guidance 
regarding  the  consistent  application  of 
cost  accounting  practices  at  educational 
institutions.  To  minimize  potential 
conflict  between  OMB  policies  and  the 
Cost  Accounting  Standards  Board 
(CASB)  regulations  at  48  CFR  9903,  the 
CASB  has  committed  to  perform  an 
analysis  to  identify  administrative 
requirements — especially  those  relating 
to  contract  clauses,  definitions  of  a  cost 
accounting  practice,  and  the  cost  impact 
process — that  may  not  be  readily 
adaptable  to  colleges  and  universities. 
The  CASB  will  separately  evaluate  the 
need  to  establish  any  unique  or 
alternative  provisions  that  should  be 
applied  to  colleges  and  universities 
based  on  the  changes  in  Circular  A-21. 
Recognizing  that  the  two  sets  of 
documents  should  be  compatible,  the 
CASB  will,  within  the  limitations 
imposed  by  the  statutory  requirements 
of  the  CASB's  organic  statute,  examine 
the  administrative  requirements  issue  in 
order  to  determine  what  improvements 
can  be  made  to  the  administrative 
requirements  of  the  CASB's  rules  as 
they  effect  colleges,  universities  and 
Federal  cognizant  agencies. 

Comment:  The  CAS  language  refers  to 
contracts.  Language  in  the  Circular 
needs  to  be  amended  to  cover  sponsored 
agreements. 

Response:  The  CAS  language  in 
Sections  C.IO,  11,  12  and  13  and 
Appendix  A  of  the  Circular  has  been 
changed  to  cover  all  forms  of  sponsored 
agreements. 

Comment:  The  proposal  stated  that 
the  CAS  provisions  will  not  go  into 


effect  on  January  9, 1995;  however,  no 
other  effective  date  was  provided.  When 
will  the  CAS  language  becom«  pffertive? 

Response:  For  CAS-covered  contracts, 
the  CASB's  effective  date  for  the 
application  of  CAS  was  January  9,  1995. 
For  other  sponsored  agreements,  the 
application  of  CAS  is  effective  for  the 
educational  institution's  fiscal  year 
starting  on  or  after  the  publication  date 
of  this  revision. 

Comment:  The  CAS  were  intended  for 
commercial  enterprises  and  are  not 
appropriate  for  colleges  and 
universities  Also,  commercial 
enterprises  are  not  limited  by  a  26 
percent  administrative  cap;  therefore, 
they  can  recover  additional 
administrative  costs  to  comply  with 
CAS. 

Response:  Commercial  contractors  are 
subject  to  19  CAS.  Only  four  of  those 
CAS  are  being  applied  to  universities. 
The  four  CAS  are  for:  (1)  consistency  in 
estimating,  accumulating  and  reporting 
costs;  (2)  consistency  in  allocating  costs 
incurred  for  the  same  purpose;  (3) 
accounting  for  unallowable  costs;  and. 
(4)  cost  accounting  period.  Since  these 
CAS  merely  strengthen  the  cost 
principles  currently  in  Circular  A-21. 
the  implementation  of  CAS  should  not 
significantly  increase  burden  or  result  in 
any  additional  costs  to  universities. 

Comment:  The  revision  limits  an 
educational  institution's  flexibility  to 
take  necessary  or  advantageous  action  in 
a  changing  environment. 

Response:  The  application  of  the  four 
CAS  should  not  limit  an  educational 
institution's  flexibility  in  a  changing 
business  environment.  The  standards 
only  require  that  costs  be  treated 
consistently  and.  if  an  educational 
institution  makes  an  accounting  change 
that  materially  impacts  sponsored 
agreement  reimbursement,  then  the 
change  and  its  impact  need  to  be 
reported.  These  requirements  currently 
exist  in  Circular  A-21.  A  change  that 
converts  a  cost  from  direct  to  F&A 
(during  a  period  where  an  educational 
institution  has  a  predetermined  F&A 
rate)  normally  is  not  considered  a 
significant  change,  because  it  does  not 
have  a  material  impact  on  sponsored 
agreement  reimbursement. 

Comment:  Limit  CAS  coverage  to 
sponsored  agreements  in  excess  of 
$500,000,  which  is  consistent  with  CAS 
coverage  of  contracts.  Some  universities 
have  several  thousand  agreements.  Most 
of  them  are  smaller  than  the  $500,000 
threshold.  The  smaller  agreements 
should  not  be  covered  by  these 
requirements.  To  cover  smaller 
agreements  would  hold  educational 
institutions  to  a  higher  standard  than 
the  industry's  standard.  At  issue  is 


whether  or  not  a  cost  impact  prop>osal 
or  some  other  form  of  submission  for  an 
equitable  adiiistment  should  be  made  on 
all  agreements. 

Response:  The  four  CAS  promote 
consistency  in  cost  accounting  practices 
used  by  an  educational  institution  to 
estimate,  accumulate  and  report  costs 
charged  against  federally-sponsored 
agreements.  These  underlining 
principles  currently  exist  in  Circular  A- 
21  which  covers  all  sponsored 
agreements.  The  four  CAS  set  forth  more 
explicit  fundamental  requirements, 
techniques  and  illustrations  on  how  to 
comply  with  these  principles. 
Therefore,  it  is  appropriate  to  extend 
these  CAS  to  all  sponsored  agreements. 

Furthermore,  a  cost  impact  proposal 
is  not  required  to  be  prepared  for  each 
agreement  when  an  educational 
institution  changes  accounting 
practices.  Instead.  CAS  regulations  (48 
CFR  9903.306  (e)  and  (f))  allow  the  use 
of  "any  other  suitable  technique"  for 
cost  impact  adjustment.  Thus,  a  cost 
impact  adjustment  could  be  done 
through  the  F&A  cost  negotiation 
process  and  rate  agreement  if  deemed 
appropriate  by  the  cognizant  agency. 

Comment:  Educational  institutions  do 
not  have  sufficient  funds  to  build 
accounting  systems  effective  enough  to 
comply  with  CAS.  Commenters 
suggested  an  increase  of  the 
administrative  cap  of  26  percent  of 
modified  total  direct  costs  (MTIX;)  to 
cover  the  increased  paperwork  burden. 
Failing  this,  the  commenters  requested 
an  increase  of  the  alternative 
administrative  threshold  rate  from  24 
percent,  as  allowed  in  Section  G.8.  to  26 
percent. 

Hesponse.  Compliance  with  CAS 
should  not  require  educational 
institutions  to  acquire  additional 
accounting  systems.  Since  the  CAS  only 
clarify  existing  provisions  for  sponsored 
agreements,  existing  accounting  systems 

that  comply  with  § .21,  Standards 

for  financial  management  systems,  in 
OMB  Circular  A-110.  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals  and  Non- 
Profit  Organizations."  should  require  no 
change. 

Comment:  The  Circular  should 
stipulate  that  Federal  agencies  retain  the 
latitude  to  permit  certain  administrative 
expenditures  to  be  charged  diret:tly  to  a 
project  when  they  believe  that  these 
costs  are  essential  for  the  conduct  of  the 
project. 

Response:  Section  Cll  states  that  "all 
costs  incurred  for  the  same  purpose,  in 
like  circumstances,  are  either  direct 
costs  only  or  F&A  costs  only  with 
respect  to  final  costs  objectives." 
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However,  there  are  circumstances  where 
it  is  appropriate  to  direct  charge  costs, 
such  as  administrative  and  clerical 
salaries,  when  these  costs  are  normally 
charged  indirectly.  For  example,  direct 
charging  of  these  costs  may  he 
appropriate  where  a  major  project  or 
activity  requires  a  significant  level  of 
administrative  or  clerical  services  and 
individuals  involved  can  be  specifically 
identified  with  the  project  or  activity.  In 
this  example,  the  administrative  or 
clerical  service  costs  are  not  incurred  for 
the  same  purpose  and  under  like 
circumstances  as  are  administrative  and 
clerical  service  costs  associated  with 
general  university  functions,  such 
accounting  operations  or  general 
administrative  activities,  which  do  not 
result  from  specifically  identifiable 
requirements. 

Comment:  CAS  definitions  (for  direct 
cost,  "indirect"  cost,  consistency  and 
accounting  change)  are  more  limiting 
than  in  Circular  A-21.  How  will  such 
inconsistencies  between  the  two 
documents  be  handled? 

Response:  Inconsistency  in 
definitions  and  cost  f>olicy 
interpretations  do  not  exist  between  the 
two  documents.  To  further  assure 
consistency  between  the  two 
documents,  all  inquiries  related  to  the 
CAS  applicable  to  educational 
institutions  will  be  addressed  by  OMB's 
Office  of  Federal  Financial 
Management,  in  coordination  with  the 
CASB. 

Comment:  The  precision  required  by 
CAS  would  not  be  consistent  with 
future  proposed  systems  of 
benchmarking,  thresholds,  caps,  and 
other  limiting  factors.  0MB  is  sending 
out  mixed  messages. 

Response:  The  purposes  of  the  four 
CAS  and  future  proposed  revisions  to 
Circular  A-21  are  different.  The  four 
CAS  incorporated  in  the  Circular  serve 
to  promote  consistent  treatment  of 
estimated  costs  proposed  to  the  Federal 
Government  and  actual  costs  charged  as 
reimbursable  cost  against  federally- 
sponsored  agreements.  The  purposes  of 
the  future  proposed  revisions  are  to 
assure  the  consistent  treatment  of  costs 
proposed  and  charged  to  federally- 
sponsored  agreements. 

Comment:  Some  small  colleges  have 
training  grants  with  8  percent  overhead 
limits.  Could  CAS  requirements  and 
disclosures  be  waived  for  those 
educational  institutions  with  low 
overhead  rates  (perhaps  10  percent)? 
Response:  Small  colleges  with  less 
than  $25  million  in  Federal  funding 
covered  under  this  Circular  will  be 
subject  to  the  CAS  but  are  exempt  from 
the  Disclosure  Statement  filing 
requirements. 


Disclosure  Statement  (DS-2)  (Section 
C.14  and  Appendix  B) 

Comment:  Many  commenters  express 
concerns  that  the  preparation  of  the 
Disclosure  Statement  (DS-2)  can  take  as 
much  as  2500  hours.  A  suggestion  was 
made  to  require  a  submission  only  for 
the  year  when  the  educational 
institution  is  required  to  submit  a  F&A 
cost  rate  proposal. 

Response:  OMB  disagrees  that  the 
DS-2  can  take  as  much  as  2500  hours 
to  complete  unless  a  imiversity  does  not 
currently  have  adequate  written  cost 
accounting  policies.  The  DS-2  is  a  20- 
page  document  that  provides  a  summary 
of  an  educational  institution's  cost 
accounting  system  for  Federal  grants 
and  contracts.  The  cost  accounting 
practices  used  for  Federal  grants  and 
contracts  should  already  be  properly 
documented  as  required  by  Subpart  C, 

§ .21,  Standards  for  financial 

management  systems,  in  OMB  Circular 
A-110.  Therefore,  the  effort  to 
summarize  the  existing  practices  in  the 
DS-2  should  not  be  overly  burdensome 
to  complete. 

In  addition,  educational  institutions 
do  not  have  to  file  the  DS-2  on  an 
annual  basis.  Educational  institutions 
are  only  required  to  file  an  initial  DS- 
2  in  accordance  with  the  time  fi^me 
described  in  Section  C.14  and  thereafter, 
educational  institutions  only  need  to 
submit  amendments  of  sections  affected 
by  changes  in  cost  accounting  practices 
deemed  significant  by  the  cognizant 
agency.  Section  C.14.d  discourages  the 
resubmission  of  a  complete,  updated 
DS-2  except  for  extensive  changes. 

Furthermore,  the  DS-2  submission  is 
required  only  for  educational 
institutions  receiving  more  than  $25 
million  in  federally-sponsored 
agreements  during  their  most  recently 
completed  fiscal  year. 

Comment:  The  paperwork  burden 
imposed  has  not  proven  necessary  and 
the  costs  of  providing  the  information 
outweigh  the  benefits  to  be  derived. 

Response:  OMB  believes  that  the  DS- 
2  requires  no  more  information  than 
would  normally  be  provided  to  the 
cognizant  agency  for  review  of  an 
educational  institution's  F&A  cost  rate 
proposal  and  for  negotiation  of  the 
associated  rate  agreement.  OMB  does 
not  intend  for  the  paperwork  to  be  an 
arduous  process,  rather  a  reasonable 
representation  of  the  accounting 
practices  and  policies  that  are  used  by 
the  educational  institution  in  recovering 
costs  under  Federal  sponsored 
programs. 

Comment:  The  DS-2  will  resuh  in 
additional  work  and  expense,  but, 
because  of  the  26  percent  cap. 


educational  institutions  will  not  be 
allowed  to  recover  those  amounts. 
Response:  OMB  t)elieves  that  the 
information  required  by  the  DS-2  is  of 
the  type  that  historically  should  have 
been  submitted  during  F&A  cost  rate 
negotiations  and  made  available  for 
audits  of  grants  and  contracts  in 
accordance  OMB  Circular  A-133, 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions."  Therefore,  the  only 
additional  time  requirements  should  be 
to  put  the  same  information  in  the 
format  required  by  the  DS-2  and  to 
submit  information  on  accounting 
changes,  as  needed  Subsequently,  the 
information  will  not  have  to  be 
resubmitted  every  time  a  rate  proposal 
is  submitted.  Only  changes  in  cost 
accounting  practices  need  to  be 
addressed  as  the  changes  are  made.  This 
should  result  in  administrative  cost 
savings  in  the  long  term. 

Comment:  The  revision  should  clarify 
what  constitutes  an  accounting  change, 
and  provide  a  materiality  threshold  so 
that  insignificant  changes  do  not  have  to 
be  reported. 

Response:  OMB  does  not  intend  for 
educational  institutions  to  report 
insignificant  accounting  changes. 
Sections  C.14.d  and  g  emphasize  that  a 
change  is  to  be  reported  and  approved 
by  the  cognizant  agency  only  when  "the 
change  is  expected  to  have  a  material 
impact  on  the  educational  institution's 
negotiated  F&A  rates  *  *  *"  (emphasis 
added).  Tlie  determination  of  whether 
an  accounting  change  is  significant  and, 
therefore,  requires  an  amendment  to  the 
DS-2  and  possibly  a  cost  impact 
proposal  is  to  be  made  by  the  cognizant 
agency.  However,  educational 
institutions  are  prohibited  under  the 
allocability  clauses  of  the  Circular  from 
double-counting  any  costs  to  the  Federal 
Govenmient  which  could  result  from  a 
change  in  accounting. 

Comment:  There  were  many 
comments  about  confusion  over  the 
submission  dates  for  the  initial  DS-2 
between  the  proposed  dates  stated  in 
the  proposed  revision  to  Circular  A— 21 
and  the  dates  published  by  the  CASB  on 
November  8, 1994. 

Response:  In  order  to  clarify  the 
submission  dates  for  the  initial  DS-2, 
and  to  prevent  confusion,  the  DS-2 
submission  dates  in  this  Circular  for 
CAS-covered  educational  institutions 
are  the  same  as  those  published  by  the 
CASB  on  November  8,  1994.  The  DS-2 
submission  date  for  educational 
institution  not  covered  by  the  CASB 
requirements  is  six  months  after  the  end 
of  the  fiscal  year  which  starts  after  the 
publication  date  of  this  revision.  In 
addition,  the  cognizant  agency  has  the 
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authority  to  provide  a  filing  date 
extension  on  a  case-by-case  basis,  unless 
the  DS-2  submission  date  is  defined  by 
receipt  of  a  CAS-covered  contract  by  the 
educational  institution. 

Comment:  Small  colleges  and 
universities  are  disproportionately 
affected  by  the  DS-2  submission 
requirements  since  a  small  university 
which  received  a  CAS-covered  contract 
and  $25  million  in  sponsored  awards 
could  have  the  same  submission  due 
date  as  the  top  20  universities  which 
receive  substantially  more  Federal 
awards  (approximately  $150  million  or 
more). 

Response:  To  provide  consistency  and 
avoid  confusion  among  all  colleges  and 
universities  regarding  the  submission 
due  dates  for  the  DS-2,  OMB  has 
revised  the  due  dates  to  correspond 
with  the  due  dates  published  by  the 
CASB.  A  cognizant  agency  has  the 
authority  to  grant  a  filing  date 
extension. 

Comment:  A  definition  is  needed  for 
"a  component  unit"  or  the  previously- 
defined  terms  "segment"  and  "a 
business  unit"  should  be  used. 

Response:  "A  component  unit"  in 
Section  C.14  is  replaced  with  "a 
business  unit."  A  business  unit  at 
colleges  and  universities  means  any  unit 
of  an  educational  institution  which  is 
not  divided  into  segments.  Segment 
means  one  of  two  or  more  divisions, 
campus  locations,  or  other  subdivisions 
of  an  educational  institution  that 
operate  as  independent  organizational 
entities  under  the  auspices  of  the  parent 
educational  institution  and  report 
directly  to  an  intermediary  group  office 
or  the  governing  central  system  office  of 
the  parent  educational  institution. 

Comment:  For  those  educational 
institutions  that  are  required  to  file  a 
DS-2,  there  should  be  a  transition  time 
period  (e.g.,  within  one  year  after 
submittal)  in  which  the  cognizant 
agency  is  required  to  identify  any 
procedures  or  descriptions  that  it 
believes  would  lead  to  disallowance  of 
costs  in  the  future  and  the  educational 
institution  should  be  given  an 
opportunity  to  correct  these  procedures 
or  descriptions  without  a  penalty.  When 
the  document  is  found  acceptable  to  the 
cognizant  agency,  then  it  should  receive 
a  written  acknowledgment  that,  in  the 
agency's  opinion,  the  document 
describes  acceptable  practices.  An 
educational  institution  would  then  only 
be  subject  to  disallowances  if  it  is  found 
to  be  violating  its  described  practices  in 
such  a  way  that  unallowable  costs  were 
being  incurred. 

Response:  OMB  disagrees.  The  DS-2 
should  disclose  the  cost  accounting 
practices  used  to  estimate,  accumulate 


and  report  the  costs  of  sponsored 
agreements  over  the  award  periods  of 
performance.  If  the  cognizant  agency 
identifies  established  or  disclosed  cost 
accounting  practices  that  would  lead  to 
disallowance  of  costs,  it  would  require 
the  educational  institution  to  correct  the 
practice  and  may  also  compute  a  cost 
adjustment,  if  material,  in  accordance 
with  Section  C.14.e. 

Comment:  Any  subsequent  cost 
adjustments  for  procedures  that  are 
inconsistent  with  those  disclosed  in  the 
DS-2  and  result  in  unallowable  costs 
should  be  limited  to  the  time  period 
beginning  after  acceptance  of  the  DS-2 
by  the  cognizant  agency. 

Response:  While  the  purpose  of  the 
DS-2  is  to  disclose  an  educational 
institution's  cun^nt  cost  accounting 
practices  and  is  intended  more  for 
future  purposes  than  for  a  review  of  past 
practices,  it  may  he  necessary  to  make 
adjustments  for  some  unallowable  costs 
that  may  have  been  reimbursed  in  the 
past.  These  adjustments  will  be  made  at 
the  discretion  of  the  cognizant  agency. 
Adjustments  for  the  effects  of  deviations 
fttjm  the  practices  disclosed  in  the  DS- 
2  can  occur  only  after  the  fihng. 
However,  the  effect  of  deviations  by  an 
educational  institution  from  established 
practices,  whether  or  not  a  DS-2 
submission  is  required,  will  continue  to 
be  subject  to  adjustments  in  accordance 
with  Section  C.8. 

Comment:  In  resolving  questions 
about  costs  incurred,  any  claimed 
disallowances  should  be  l>ased  on 
requirements  of  Qrcular  A-21  with 
regards  to  allowability  of  costs  and  not 
some  procedural  issue  related  to 
following  a  procedure  described  in  the 
DS-2. 

Response:  OMB  agrees  that  Circular 
A-21  should  provide  the  liasis  of 
allowability  of  costs.  However,  in  some 
instances,  the  DS-2  will  help  to  clarify 
how  such  costs  are  allocated  and  may 
effect  the  reimbursement  of  costs 
claimed  as  allocable  and,  therefore, 
reimbursable  costs. 

Comment:  The  DS-2  will  be  difficult 
to  manage  when  the  reporting  entity 
manages  grants  from  various  locations. 
OMB  should  clarify  disclosure 
requirements  for  multi-campus  and 
multi-location  educational  institutions. 

Response:  OMB  expects  that 
educational  institutions'  accounting 
policies  would  be  the  same,  particularly 
if  the  locations  are  all  covered  by  the 
same  cost  pools.  If  this  is  not  the  case, 
OMB  believes  that  preparation  of  the 
DS-2  wrill  help  educational  institutions 
to  develop  consistent  accounting 
policies.  However,  if  for  some  justified 
reasons  various  locations  maintain 
different  cost  accounting  practices,  a     • 


separate  DS-2  should  be  submitted  for 
each  business  unit  as  stated  in  Section 
C.14.a. 

Terminology  ("Indirect"  Costs) 

Comment:  Most  commenters  agreed 
with  the  proposed  change  of 
terminology  ftt)m  "indirect"  costs  to 
"facilities  and  administrative"  costs. 
However,  some  commenters  noted  that 
this  change  will  create  confusion  and 
conflicts  with  other  OMB  cost 
principles  circulars  and  OMB  grants 
management  circulars  that  still  use  the 
term  "indirect"  costs. 

Response:  OMB  agrees  that 
inconsistent  terminology  may  cause 
short  term  problems.  However,  this 
change  is  needed  to  more  accurately 
describe  the  several  cost  pools  for 
sponsored  agreements  at  educational 
institutions.  The  replacement  of  the 
term  "indirect"  costs  will  be  limited  to 
Circular  A-21  and  not  extended  to  other 
OMB  grants  management  circulars 
t)ecause  of  the  several  cost  pools  that 
exist  only  in  Circular  A-21.  The  term 
"indirect"  costs  still  appears  in 
Appendix  A — CASB's  Cost  Accounting 
Standards  and  Appendix  B — Disclosure 
Statement  (DS-2)  since  these 
appendices  are  directly  from  the  CASB's 
regulations. 

Special  Cost  Studies  (Section  E.2.d.) 

Comment:  The  provision  to  Umit 
special  cost  studies  to  allocate  utility, 
library  and  student  costs  should  be 
delayed  until  reasonable  benchmarks 
can  be  established  for  the  payment  of 
these  costs. 

Response:  Benchmark  studies  to 
develop  alternative  payment  methods 
for  facility  construction,  utilities  and 
library  costs  are  currently  underway.  In 
the  meantime,  due  to  the  ambiguous 
nature  of  special  cost  studies  that  were 
the  source  of  disagreement  between 
cognizant  agencies  and  institutions, 
OMB  plans  to  make  utility,  library  and 
student  services  cost  recoveries  based 
on  special  cost  studies  unallowable 
costs.  This  restriction's  effective  date  is 
delayed  until  July  1,  1998  at  which  time 
OMB  will  have  in  place  an  alternative 
method  to  pay  utility  costs.  Utility, 
library  and  student  services  cost 
allocations  based  on  special  cost  studies 
will  be  disallowed  for  administrative 
and  facilities  payment  rates  riBgotiated 
on  or  after  July  1.  1998.  The  special  cost 
studies  cannot  be  used  to  establish  rates 
beyond  fiscal  year  ending  in  1998. 
unless  a  rate  agreement  in  effect  at  the 
time  of  this  publication  extends  beyond 
1998,  in  which  case  the  use  of  special 
cost  studies  will  terminate  at  the  end  of 
the  rate  agreement  period.  OMB  is 
currently  reviewing  proposals  for 
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alternative  methodologies  for  making 
payments  on  costs  related  to  utilities. 
OMB  will  publish  the  proposals  for 
public  comments  prior  to  July  1, 1997. 

Comment:  Instead  of  eliminating  the 
special  cost  studies,  OMB  should 
develop  standards,  methodology  and 
criteria  for  conducting  special  cost 
studies  that  would  be  acceptable  for  the 
Federal  Government. 

Response:  Special  cost  studies  were 
cited  as  an  example  of  an  area  of 
potential  abuse  and  source  of 
disagreement  and  distrust  between 
cognizant  agencies  and  institutions. 
Rather  than  try  to  devise  a  set  of 
complex  parameters  that  would 
preclude  any  opportunity  for  abuse, 
OMB  decided  to  disallow  any  cost 
allocations  based  upon  those  studies 
and,  instead,  to  provide  an  alternative 
payment  mechanism. 

Fixed  Rates  (Section  G.7) 

Comment:  Clarincation  of  "life  of 
agreement"  is  needed  since  a  project 
can  extend  over  a  long  period  of  time 
exceeding  ten  or  fifteen  years  at  times. 
Does  it  mean  each  continuing  period  of 
an  award  or  each  competing  renewal  of 
an  award?  Fixed  rates  should  only  apply 
prospectively  to  new  awards.  "Life" 
should  mean  each  competitive  renewal 
period.  A  commenter  suggested  that  a 
fixed  rate  apply  for  a  period  of  three 
years. 

Response:  OMB  has  clarified  "life  of 
agreement"  to  mean  each  new 
competitive  segment.  A  competitive 
segment  is  a  period  of  years  approved 
for  a  project  at  the  time  of  the  award, 
usually  three  to  five  years.  Fixed  rates 
will  apply  only  to  awards  made  after  the 
publication  date  of  this  revision. 

Comment:  A  clarification  is  needed 
for  the  impact  of  a  fixed  rate  throughout 
the  life  of  the  award  on  the  various 
types  of  rates,  i.e.,  provisional, 
predetermined  and  fixed  rates. 

Response:  The  revision  requires  that 
the  Federal  funding  agencies  use  rates 
in  effect  at  time  of  award  throughout  the 
life  of  the  award,  using  the  negotiated 
rates  (predetermined,  fixed  or 
provisional)  at  the  time  of  the  award. 
For  example,  if  an  educational 
institution  has  a  provisional  rate  of  40 
percent  at  the  time  of  the  award,  the  40 
percent  rate  will  be  used  for  funding 
and  reimbursement  throughout  the  life 
of  that  award.  If  an  educational 
institution  has  predetermined  rates  of 
40  percent  (first  year).  42  percent 
Second  year)  and  45  percent  (third 
year),  then  a  five-year  project  would 
have  rates  of  40  percent  (first  year),  42 
percent  (second  year)  and  45  percent 
(third,  fourth  and  fifth  years). 


When  an  educational  institution  does 
not  have  a  negotiated  rate  with  the 
Federal  Goverrmient  at  the  time  of  the 
award  (because  the  educational 
institution  is  a  new  grantee  or  the 
parties  cannot  reach  agreement  on  a 
rate),  the  provisional  rate  used  at  the 
time  of  the  award  will  be  adjusted  after 
a  rate  is  negotiated  and  approved  by  the 
cognizant  agency. 

Comment:  To  implement  a  fixed  rate 
throughout  the  life  of  an  award 
penalizes  a  university  with  growth  in 
facility  costs.  This  would  discourage 
colleges  and  universities  from  investing 
in  facility  costs. 

Response:  When  entering  into  an 
agreement  with  educational  institutions 
to  perform  a  specific  project,  it  is  only 
fair  for  the  Federal  Goverrunent  to 
commit  funding  and  reimbursement 
based  on  the  conditions  as  they  are 
understood  to  exist  at  that  time.  Most 
research  project  activities  remain  in  the 
same  laboratory  during  the  entire  life  of 
the  project  and,  therefore,  the  facility 
costs  should  remain  at  the  same  level. 
A  fixed  rate  throughout  the  life  of  an 
award  would  only  adversely  affect  an 
educational  institution  when,  after  the 
award  date,  the  educational  institution 
moved  the  project  into  a  more  modem 
and  expensive  facility.  Therefore,  for 
future  awards,  an  educational 
institution  with  growth  in  facility  costs 
should  seek  to  establish  future  cost  rates 
(fixed  or  predetermined)  that  reflect  the 
growing  cost  pattern. 

Comment:  It  is  not  clear  what  rate  is 
to  be  used  when  the  educational 
institution's  rate  is  decreasing  during 
the  life  of  the  award. 

Response:  In  the  case  of  anticipated 
declining  cost  rates,  the  educational 
institution  should  provide  the  basis  for 
the  anticipated  decline.  Total  funding 
for  the  award  would  reflect  the 
anticipated  decline.  If  a  declining  cost 
rate  is  not  anticipated  at  the  time  of 
award,  the  educational  institution  may 
recover  the  costs  at  the  rates  in  effect  at 
the  time  of  the  award. 

Comment:  Fixed  rates  should  not  be 
applied  to  primate  centers  that  are 
funded  by  the  National  Institutes  of 
Health  P-51  awards,  since  these  centers 
are  involved  in  a  very  long-term 
agreement  with  the  Federal  Government 
for  specific  research  activities. 

Response:  The  fixed  rates  concept 
does  not  apply  to  the  seven  primate 
animal  care  facilities  that  are  involved 
in  special  animal  research  funded  under 
the  National  Institutes  of  Health  P-51 — 
Primate  Research  Center  Grant.  These 
centers  are  primarily  federally-funded 
and  are  involved  in  a  very  long-term 
agreement  with  the  Federal 
Government.  The  federally-funded  F&A 


costs  that  make  up  the  rates  are  used  to 
charge  the  educational  institution's 
users  of  the  facility  and  are  treated  as 
program  income  and  returned  to  the 
Federal  awards. 

Comment:  Fixed  rates  should  only  be 
used  for  funding  a  total  project, 
regardless  of  Federal  reimbursement  of 
a  university's  F&A  costs.  This  policy  is 
consistent  with  the  funding  and 
reimbursement  policies  for  grants  by  the 
National  Science  Foundation  (NSF). 

Response:  Current  NSF  policies  award 
a  fixed  amount  (direct  and  F&A  costs) 
for  the  conduct  of  an  entire  project.  This 
policy  allows  the  educational  institution 
to  recover  more  F&A  costs  than 
originally  budgeted  as  long  as  the  total 
reimbursement  for  the  project  does  not 
exceed  the  funding  for  the  total  award. 
The  revision  in  Section  G.7  provides 
that  a  fixed  rate  shall  be  used  for  both 
funding  and  reimbursement  of  F&A 
costs  during  an  award's  life  (or  a 
competitive  segment's  life).  This  policy 
assures  that  the  Federal  Government  is 
receiving  the  level  of  services  (i.e., 
research)  agreed  to  by  the  educational 
institution  and  the  Federal  agency  when 
the  award  was  made.  If  the  fixed  rate 
concept  is  used  only  for  funding  of  the 
award  and  not  reimbursement  of  F&A 
costs,  during  periods  of  increasing  rates, 
while  the  total  funding  for  the  award 
remains  the  same,  then  a  shift  of 
funding  available  for  direct  costs  to  F&A 
'  costs  would  occur.  Therefore,  the 
funding  available  for  direct  cost 
activities  would  decrease  and  so  would 
the  level  of  services  (or  research). 

Cost  Negotiation  Cognizance  (Section 

G.n) 

Comment:  The  Circular  should 
address  the  effects  that  a  change  in  cost 
negotiation  cognizance  would  have  on 
an  educational  institution's 
administrative  functions. 

Response:  A  change  in  cost 
negotiation  cognizance  should  have  no 
impact  on  an  educational  institution's 
administrative  functions.  The 
consolidation  of  cognizant  agencies  for 
cost  negotiation  will  enhance  the 
consistency  in  the  application  and 
interpretations  of  the  Circular's  cost 
principles  and  in  the  review  of  cost  rate 
proposals. 

Comment:  Several  commenters 
suggest  that  the  period  for  cognizant 
agency  assignment  should  be  ten  years 
rather  than  five  since  universities 
frequently  negotiate  multiple  year  rates 
for  two  or  three  years. 

Response:  The  assignment  period  for 
a  cognizant  agency  will  remain  at  five 
years,  as  proposed.  A  five-year  period 
assignment  should  normally  extend 
over  more  than  two  normal  negotiation 
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cycles.  Furthermore,  since  the  funding 
pattern  from  particular  Federal  agencies 
at  a  particular  university  usually  does 
not  change  over  a  short  time  period,  the 
cognizance  should  remain  reasonably 
stable. 

Comment:  One  commenter  suggests 
that  financial  statements  rather  National 
Science  Foundation  (NSF)  data  should 
be  used  in  the  determination  of  a 
co^izant  agency. 

Response:  The  preferable  source  for 
cognizant  agency  determination  would 
be  the  Schedule  of  Federal  Awards,  as 
required  by  OMB  Circular  A-133,  that 
accompanies  an  educational 
institution's  financial  statements. 
However,  information  on  the  Schedules 
of  Federal  Awards  has  not  yet  been 
automated  in  a  Federal  data  base. 
Therefore,  the  best  source  data  are  the 
most  recent  three  years  of  data  «, 

published  by  NSF  in  its  annual  report 
("Selected  Data  on  Federal  Support  to 
Universities  and  Colleges"),  in  the  table 
at  page  5,  entitled  "Federal  obligations 
for  science  and  engineering  research 
and  development  to  universities  and 
colleges,  ranked  by  total  amount 
received,  by  agency;  fiscal  year."  OMB 
is  revising  Circular  A-133  which  will 
establish  a  data  base  that  can  be  used  for 
this  purpose. 

Comment:  Which  would  be  the 
cognizant  agency  for  educational 
institutions  that  do  not  receive  either 
HHS  or  the  Department  of  Defense, 
Office  of  Naval  Research  (DOD) 
funding?  One  commenter  suggested  that 
an  agency  which  has  a  predominant 
interest  and  an  on-site  presence  should 
be  the  cognizant  agency.  The  concern  is 
that  the  major  funding  agency  may  not 
have  the  authority  to  address  cost  issues 
that  impact  its  funded  projects. 

Response:  The  Circular  has  been 
revised  to  provide  that  an  educational 
institution  will  have  an  assigned 
cognizant  agency  even  when  HHS  or 
DOD  provides  little  or  no  funding  at  that 
educational  institution.  Cognizance  is 
assigned  to  either  HHS  or  DOD 
depending  on  which  of  the  two  agencies 
(HHS  or  DOD)  provides  more  funds  to 
the-educational  institution.  In  cases 
where  neither  HHS  nor  DOD  provides 
any  funding,  the  cognizant  agency 
assignment  shall  default  to  HHS.  Other 
arrangements  for  cognizance  of  a 
particular  educational  institution  may 
also  be  made  based  on  mutual 
agreement  by  both  HHS  and  DOD. 
Section  G.ll  also  states  that  the 
cognizant  agency  is  responsible  for 
coordinating  the  formal  negotiation  and 
arranging  a  pre-negotiation  conference  if 
there  is  interest  from  another  agency. 
This  process  assures  that  an  interested 
major  funding  agency  is  not  precluded 


hxjm  participating  in  the  negotiation 
process. 

Comment:  The  agency  with  Federal 
audit  cognizance  (established  by 
Circular  A-133)  and  cost  negotiation 
cognizance  (established  by  Qrcular  A- 
21)  should  be  the  same  for  each 
educational  institution. 

Response:  With  the  rescission  of  OMB 
A-88,  which  assigned  a  single  Federal 
cognizant  agency  for  rate  negotiation, 
audit  and  audit  follow-up,  an 
educational  institution  may  have  two 
different  agencies  responsible  for  audit 
and  cost  cognizance.  OMB  believes  that 
the  audit  function  and  cost  negotiation 
functions  are  different  functions.  This 
division  of  responsibility  works 
effectively  for  State  and  local 
governments  under  Circulars  A-87, 
"Cost  Principles  for  State,  Local  and 
Indian  Tribal  Governments"  (60  FR 
26484;  May  17, 1995),  and  A-128, 
"Audits  of  State  and  Local 
Governments"  (50  FR  19114;  May  10, 
1985). 

Comment:  Which  agency  would  be 
the  cognizant  cost  negotiation  agency 
for  the  Federally-Funded  Research  and 
Development  Centers  (FFRIXIs) 
associated  with  educational 
institutions?  Is  the  FFRDC  included  in 
the  total  dollar  amount  received  by  the 
educational  institution  for  the 
determination  of  a  cognizant  agency? 

Response:  Federal  responsibilities 
associated  with  FFRDCs  are  not  affected 
by  the  revision  to  Circular  A-21. 
FFRDCs  associated  with  educational 
institutions  are  independent 
organizations  that  function  outside  the 
operational  activities  of  the  educational 
institutions.  They  are  required  to 
comply  with  the  CAS  and  rules  and 
regulations  issued  by  the  CASB  set  forth 
in  48  CFR  Chapter  99.  The 
determination  of  their  cognizant  agency 
will  continue  to  be  based  on  the  primary 
funding  source.  Federal  funding  to 
FFRDCs  shall  be  excluded  from  the 
determination  of  cost  cognizance  for  an 
educational  institution. 

Comment:  Several  commenters 
suggested  that  Federal  agencies  do  not 
have  the  authority  to  use  a  F&A  rate  for 
a  class  of  sponsored  agreements  or  a 
single  agreement  other  than  the 
negotiated  rates.  To  allow  this  would 
defeat  the  purpose  of  standardized  rate 
agreements. 

Response:  Under  normal 
circumstances,  the  negotiated  rates 
established  between  the  educational 
institution  and  the  cognizant  agency 
should  be  used  by  all  agencies.  The 
Circular  has  been  revised  to  state  that 
only  under  special  circumstances 
prescribed  by  law  or  regulation  can  an 


agency  use  a  rate  other  than  the 
negotiated  rate. 

Comment:  The  proposed  revision 
stated  that  cognizant  at>signmenti>  as  uf 
December  31, 1995,  will  continue  in 
effect  through  an  educational 
institution's  fiscal  years  ending  during 
1997.  Is  this  based  on  the  receipt  of  the 
educational  institution's  cost  proposal 
or  is  it  based  on  the  year  for  which  the 
proposal  is  prepared? 

Response:  The  transfer  of  cognizance 
assignment  is  based  on  the  receipt  date 
of  the  cost  proposal.  The  cognizant 
agency  for  an  educational  institution  as 
of  December  31, 1995,  is  responsible  for 
the  review  and  negotiation  of  rates  for 
all  cost  proposals  submitted  to  that 
agency  through  fiscal  years  ending 
during  1997.  The  cognizant  agency  is 
also  responsible  for  any  disputes  or 
appeals  that  resuh  ht>m  proposals 
submitted  through  fiscal  years  ending 
during  1997. 

Dependent  Tuition  Benefits  (Section  J.8) 

Comment:  Most  commenters  stated 
that  dependent  tuition  benefits  are 
legitimate  fringe  benefit  costs,  as  are 
health  benefits,  and  are  commonly  used 
by  a  university  to  attract  the  best  faculty 
and  staff.  This  benefit  should  not  be 
eliminated.  A  comparison  of  this  benefit 
to  the  private  sector  should  not  be  made 
since  the  salary  for  faculty  and  staff  are 
typically  much  lower  and  university 
employees  do  not  receive  some  benefits 
offered  by  the  private  sector,  such  as 
stock  options.  Eliminating  the 
dependent  tuition  benefit  will  cause 
universities  to  raise  wages  for  their 
employees,  thus  ultimately  resulting  in 
higher  costs  for  Federal  research. 

Response:  OMB  disagrees  for  the 
following  reasons: 

(1)  Some  universities  charge  federally- 
sponsored  agreements  for  dependent 
tuition  assistance  even  when  there  is  no 
actual  cost  incurred  by  the  university. 
For  example,  in  the  four  universities 
covered  by  a  recent  General  Accounting 
Office  (GAO)  study  ("University 
Research — U.S.  Reimbursement  of 
Tuition  Costs  for  Universitv  Employee 
Family  Members."  GA0/N'SL\D-95-19). 
when  a  dependent  attended  the 
university  where  an  employee  worked, 
the  four  universities  charged  tuition  in 
full  or  in  part  to  federally-sponsored 
agreements.  GAO's  report  provided  an 
example  in  which  an  institution  "would 
have  charged  $18,000  to  the  fringe 
benefit  pool  for  a  child  of  a  tenured 
faculty  member  attending  the  university 
during  1993."  Generally,  provision  of 
substantial  fringe  benefits  that  do  not  in 
fact  impose  a  measurable  cost  on  an 
entity  are  not  a  "cost"  that  is  properly 
chargeable  to  the  government. 


20886 


Federal  Register  /  Vol.  61,  No.  90  /  Wednesday,  May  8.  1996  /  Notices 


(2)  Since  1977.  the  Federal 

Acquisition  Regulation  (FAR)(48  CFR 
Subpart  31.205-44,  "Training  and 
education  costs"),  which  applies  to 
Federal  contracts  with  commercial 
Rrms.  has  treated  dependent  tuition 
benefit  as  an  unallowable  cost.  This 
change  was  made  t>ecause  the 
procurement  regulation  review 
committee,  which  studied  changes  to 
the  FAR  in  the  mid  1970's,  believed  that 
there  was  no  benefit  to  the  government 
from  subsidizing  tuition  costs  of 
employee  family  members. 

(3)  Dependent  tuition  benefits  are 
unique  to  educational  institutions,  i.e., 
they  are  not  available  as  a  normal 
business  practice  for  the  private  sector 
(subject  to  the  FAR),  State  and  local 
governments  (subject  to  OMB  Circular 
A-87),  and  non-profit  organizations 
(subject  to  OMB  Circular  A-122,  "Cost 
Principles  for  Non-Profit 
Organizations").  Allowing  dependent 
tuition  benefits  to  educational 
institutions  would  provide  allowable 
costs  for  only  one  group  of  grantees  and 
contractors. 

(4)  No  evidence  has  been  offered  to 
support  the  comment  that  compensation 
for  educational  institution  faculty  and 
staff  currently  is  much  lower  than 
compensation  in  the  private  sector  for 
the  same  discipline.  If  higher  salary 
levels  are  required  to  attract  faculty  and 
staff,  then  such  salaries  will  be 
chargeable  to  Federal  awards  to  the 
extent  allowable  under  this  Circular  and 
the  terms  of  the  awards. 

Based  on  the  above  reasons,  the 
Circular  is  revised  to  disallow 
dependent  tuition  benefits  for 
educational  institutions'  fiscal  years 
starting  on  or  after  September  30, 1998. 

Comment:  A  phase- in  period  with  an 
effective  date  of  1998  should  be  allowed 
for  the  total  elimination  of  this  benefit. 

Response:  Given  existing  contractual 
commitments  to  faculty  and  staff,  the 
effective  date  for  making  the  dependent 
tuition  an  unallowable  cost  is  the 
educational  institution's  fiscal  years 
beginning  on  or  after  September  30, 
1998. 

Use  Allowance/Depreciation  (Section 
1.12) 

Comment:  The  educational  institution 
should  be  allowed  to  depreciate  the 
remaining  (full)  value  of  the  assets  at  the 
time  of  conversion,  using  the 
depreciation  rate  until  the  assets  are 
disposed. 

Response:  For  claiming  its  costs  on  a 
single  class  of  assets,  an  educational 
institution  always  has  the  choice  of 
selecting  either  the  use  allowance  or 
depreciation  methodology.  These  two 
methodologies  are  based  on  different 


cost  reimbursement  principles  (i.e..  use 
allowance  allows  cost  recovery  beyond 
useful  lives  as  long  as  the  asset  is  in  use, 
while  depreciation  allows  a  quicker  cost 
recovery  based  on  a  depreciable  life 
only).  The  selection  of  recovery  method 
is  up  to  the  educational  institution. 

Circular  A-21  does  not  require  the 
educational  institution  to  convert  from 
the  use  allowance  method  to  the 
depreciation  method.  The  revision  in 
Section  J.12.b.(3)  simply  clarifies  that, 
in  the  case  where  an  educatioi^l 
institution,  by  its  own  choice,  elects  to 
convert  from  use  allowance  to  the 
depreciation  method,  the  conversion 
should  be  made  as  if  the  depreciation 
method  had  been  used  over  the  entire 
life  of  the  asset. 

Additionally,  the  "allocability 
principle"  in  Section  C.4  of  Circular  A- 
21  states  that  "a  cost  is  allocable  to  a 
particular  cost  objective  if  the  goods  or 
services  involved  are  chargeable  or 
assignable  to  such  cost  objective  in 
accordance  with  relative  benefits 
received  or  other  equitable  relationship" 
(emphasis  added).  44  FR  12368 
(February  26, 1979).  The  allocability 
principle  would  be  violated  if 
unclaimed  costs  could  be  charged  to  the 
future  periods  that  do  not  benefit  from 
the  use  of  the  asset. 

Comment:  Circular  A-21  should 
allow  the  use  allowance  method  for  old 
buildings  and  the  depreciation  method 
for  new  buildings  rather  than  restrict  the 
use  of  one  method  of  reimbursement  for 
one  type  of  assets.  The  provision  should 
apply  to  new  assets  only  and  not  all 
assets.  The  commenter  recommends 
changing  the  language  to  "a 
combination  of  the  depreciation  and  use 
allowances  may  not  be  used  for  new 
assets." 

Response:  Section  I.12.d  has  provided 
that  a  combination  of  the  depreciation 
and  use  allowance  may  not  be  used,  in 
like  circumstances,  for  a  single  class  of 
assets.  To  allow  the  use  of  both  methods 
for  a  single  class  of  assets  would  violate 
the  consistent  treatment  principle  of  the 
Circular,  complicate  the  depreciation/ 
use  allowance  calculation  process,  and 
create  inequities  in  the  recovery  of  asset 
costs  against  Federal  programs.  This 
provision  prevents  an  educational 
institution  from  both  using  depreciation 
to  recover  the  cost  of  assets  with  useful 
lives  that  are  shorter  than  the  average 
lives  reflected  in  the  use  allowance  rates 
(50  years  for  buildings  and  15  years  for 
equipment)  AND  using  allowance  for 
the  recovery  of  assets  with  longer  useful 
lives.  The  mix  of  the  two  methods  for 
a  single  class  of  assets  is  clearly 
inequitable  to  the  Federal  Government 
since  the  use  allowance  method  is  a 
simplified  recovery  method  that  is 


based  on  an  averaging  concept  which 
implicitly  recognizes  that  certain  assets 
within  each  broad  category  have  lives 
that  differ  from  the  average.  OMB  does 
not  see  the  need  to  change  this  policy 
since  it  is  the  educational  institution's 
choice  to  select  the  appropriate  method 
of  recovery  for  facility  costs. 

Conunent:  The  provision  should 
allow  full  recovery  of  assets  that  are 
converted  frtim  use  allowance  to 
depreciation.  This  could  be  done  by 
allowing  use  allowance  beyond  the 
asset's  depreciable  "life" — as  long  as  the 
assets  are  in  use — until  the  full  cost  is 
recovered.  Authorization  from  the 
cognizant  agency  shall  be  obtained. 

Response:  OMB  disagrees.  If  the 
depreciation  method  is  used.  Section 
).12.b.(5)  provides  that  depreciation  is 
not  allowed  on  any  assets  that  have 
outlived  their  depreciable  lives. 
However,  Section  J.12.c.(3)  allows  a 
"reasonable  use  allowance"  for  any 
assets  that  are  considered  to  be  fully 
depreciated  after  considering  the 
amount  of  depreciation  previously 
charged  to  the  Federal  Government,  the 
estimated  useful  life  remaining  at  the 
time  of  negotiation,  the  effect  of  any 
increased  maintenance  charges, 
decreased  efficiency  due  to  age,  and  any 
other  factors  pertinent  to  the  utilization 
of  the  asset  for  the  purposed 
contemplated.  The  allowable  amounts 
are  determined  by  the  cognizant  agency. 
This  provision  allows  a  use  allowance 
for  fully  depreciated  assets  only  under 
the  most  extraordinary  circumstances 
and  is  not  applicable  when  converting 
from  use  allowance  to  depreciation. 
This  provision  is  intended  to  permit 
reimbursement  under  unusual 
circumstances  where  an  asset  is  treated 
as  having  outlived  its  useful  life  but 
nevertheless  has  future  cost 
consequences  that  are  not  recoverable 
through  capitalized  repair  and 
replacement  costs  or  as  current  period 
expenses. 

An  example  of  a  "reasonable  use 
allowance"  is  for  the  use  of  an 
electronic  microscope  by  the 
educational  institution  after  its  useful 
life.  At  the  stan  of  its  service  life,  a 
reasonable  estimate  of  the  useful  life  of 
an  electronic  microscope  is  five  years. 
However,  after  five  years,  when  the 
asset  is  fully  depreciated  and  its  costs 
fully  recovered,  if  it  is  still  functional 
and  is  used  to  support  Federal  projects, 
then  consideration  may  be  given  by  the 
cognizant  agency  for  a  reasonable  use 
allowance.  This  approach  results  in  cost 
savings  both  for  the  educational 
institution  and  the  Federal  Government 
since  the  educational  institution  could 
have  replaced  the  old  electronic 
microscope  with  a  new,  more  expensive 
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one  and  then  appropriately  charge  a  use 
allowance  to  the  Federal  projects. 

Equipment  Definition  (Section  J.  16} 

Comment:  The  effective  date  of  the 
equipment  definition  change  should  be 
prior  to  the  expiration  of  an  educational 
institution's  F&A  cost  rate  agreements. 

Response:  In  order  to  simplify  the 
transition,  the  effective  date  of  the 
equipment  definition  change  will  be  at 
the  beginning  of  the  next  F&A  cost  rate 
agreement.  An  educational  institution 
with  predetermined  or  fixed  rates  that 
wishes  to  raise  its  equipment  threshold 
earlier  should  contact  its  cognizant 
agency  for  approval.  While  educational 
institutions  are  free  to  change  their 
capitalization  policy  at  any  time,  there 
should  be  limitations  as  to  when 
sponsoring  agencies  may  recognize  the 
change.  To  do  otherwise  could  result  in 
direct  costs  and  F&A  costs  being 
reimbursed  under  conditions  different 
from  those  upon  which  the  F&A  cost 
rate  was  predicated.  Federal  sponsoring 
agencies  are  to  award,  and  grantees  are 
to  claim,  costs  in  accordance  with  the 
policies  in  effect  at  the  time  the  cost  rate 
agreement  was  issued.  At  the  cognizant 
agency's  discretion,  revised  cost  rates 
may  be  established  based  on  an  analysis 
of  the  impact  on  cost  rates  of  the 
conversion. 

Comment:  Clarification  is  needed  on 
the  treatment  of  depreciation  of  those 
assets  which  had  costs  between  the  old 
$500  threshold  and  the  new  $5000. 

Response:  In  order  to  clarify  the 
accounting  for  the  unamortized  portion 
of  any  equifJfnent  costs  as  a  result  of  a 
change  in  capitalization  levels,  language 
has  been  added  to  Section  J.16.a.(l)  to 
explain  that  the  unamortized  portion 
may  be  recovered  by  continuing  to 
claim  the  otherwise  allowable  use 
allowance  or  depreciation  on  the 
equipment,  or  by  amortizing  the  amount 
to  be  written  off  over  a  period  of  years 
negotiated  with  the  cognizant  agency. 

Interest  Criteria  (Section  f.22) 

General 

Comment:  Clarifications  are  needed 
for  the  calculations  used  in  the  lease- 
purchase  analysis  and  the  cash-flow 
analysis. 

Response:  The  commenter  is  correct. 
The  Circular  has  been  revised  to  provide 
the  following  clarifications  for  the 
interest  requirements.  A  threshold  of 
$500,000  has  been  set  for  the 
requirement  of  a  lease-purchase  analysis 
for  a  facility  acquisition,  a  cash-flow 
analysis  is  required  for  debt 
arrangements  over  $1  million  (when  the 
initial  equity  contribution  by  the 
educational  institution  is  less  than  25 


percent),  and  notification  is  required  in 
case  of  a  sutistantial  relocation  from  a 

building  funded  in  part  or  whole 
through  Federal  reimbursements.  The 
same  clarifictions  adopted  in  the  final 
revision  of  the  interest  provision  of 
Circular  A-122  (60  FR  52516),  have 
been  included  in  this  revision  to 
Circular  A-21  in  Section  J.22.f.  This 
will  maintain  conformity  across  the  cost 
principles  circulars. 

Comment:  The  requirements  under 
the  interest  criteria  create  an  additional 
administrative  burden  for  colleges  and 
universities  in  a  period  when  the 
administrative  costs  are  already  capped. 

Response:  OMB  recognizes  that  there 
might  be  a  nominal  increase  in  an 
administrative  burden  in  a  few  cases. 
However.  OMB  believes  that  these 
requirements  are  needed  to  protect  the 
Federal  Government  against  abusive 
financing  arrangements  (such  as 
"balloon  financing  method"  where  the 
entire  principal  amount  is  made  at  the 
end  of  the  finance  term). 

Comment:  The  requirements  should 
only  apply  prospectively  to  future  asset 
acquisitions. 

Response:  OMB  revises  the  provision 
in  Section  J.22.f  to  state  that  the  criteria 
for  interest  allowability  in  this  revision 
apply  only  to  facilities  and  equipment 
acquired  after  the  effective  date  of  this 
revision. 

Comment:  What  are  the 
reimbursement  limitations  when  the 
least  expensive  alternative  is  not 
chosen? 

Response:  As  the  revision  in  Section 
J.22.f  states,  when  a  lease-purchase 
analysis  is  required  to  be  performed, 
reimbursement  will  be  limited  to  the 
least  expensive  alternative  available, 
whether  or  not  it  is  the  chosen 
alternative. 

Commenf;  Where  a  facility  is  acquired 
and  the  components  are  depreciated 
over  varying  lives,  can  interest  on  debt 
associated  with  fully  depreciated  assets 
be  claimed? 

Response:  No.  Under  the  allocability 
provisions  of  Section  C.4.a,  interest 
costs  on  fully  depreciated,  retired, 
scrapped,  or  nonexistent  assets  are 
unallowable. 

Comment:  Where  a  new  facility  is 
acquired  or  constructed  with  excess 
capacity  intended  to  meet  future  needs, 
can  interest  costs  be  claimed  for  that 
portion  of  the  faciUty  that  is  currently 
excess  and  not  in  use? 

Response:  No.  Under  the  allocability 
provisions  of  Section  C.4.a,  interest 
costs  on  excess  or  idle  capacity  are  not 
allocable  to  Federal  programs  and  are, 
therefore,  unallowable.  This  provision 
also  applies  to  any  related  costs,  such  as 
depreciation. 


Lease-Purchase  Analysis 

Comment:  A  higher  threshold  should 
be  established  for  the  requirement  of  the 
lease-purchase  analysis.  Thresholds  of 
$50  million  and  $25  million  were 
recommended. 

Response:  Many  commenters 
indicated  that  lease-purchase  analyses 
are  generally  performed  by  the 
educational  institutions  as  a  common 
business  practice.  Such  analyses 
normally  are  performed  for  assets  under 
the  suggested  $25  million  threshold, 
whether  or  not  Federal  funds  are 
involved.  The  expense  of  the  analysis  is 
justified  when  one  considers  the 
considerably  greater  amounts  that  are  at 
stake  in  a  real  estate  lease  or  purchase. 
Also,  by  identifying  the  most 
economical  acquisition  alternative,  such 
analyses  can  pay  for  themselves.  Section 
C.3  of  Circular  A-21  requires  that,  to  be 
allowable,  costs  must  be  reasonable.  A 
lease- purchase  analysis  provides  such 
supporting  documentation.  A  threshold 
of  $25  million  or  $50  million  is  simply 
too  high  to  protect  the  interests  of  the 
Federal  Government 

However,  OMB  recognizes  that  a 
lease-purchase  analysis  may  not  be  cost 
effective  for  smaller  facility 
acquisitions.  Therefore,  a  threshold  of 
$500,000  has  been  established  in  the 
final  revision  for  the  lease-purchase 
analysis  requirement  for  facilities. 
Additionally,  the  analysis  is  not 
required  to  be  submitted  but  is  only  to 
be  maintained  on  file  for  cognizant 
agency  review  upon  request.  There  is  no 
requirement  for  a  lease-purchase 
analysis  for  equipment. 

Cash -Flow  Analysis 

Comment:  The  educational  institution 
should  have  the  option  of  rolling 
forward  the  "excess"  cash  recover\-  to 
future  years  rather  than  being 
disallowed  in  the  year  incurred  since 
interest  costs  are  often  based  on  a 
declining  principal  balance  and  are  not 
spread  evenly  over  the  life  of  the 
mortgage. 

flesponse.  The  provision  on  "excess" 
cash  flow  addresses  the  interest  costs  to 
the  Federal  Government  in  instances 
where  cash  flow  from  depreciation 
exceeds  debt  principal  payments  (e.g..  a 
"balloon"  payment  arrangement).  In 
such  case,  where  the  entire  principal 
amount  is  paid  at  the  end  of  the  finance 
f)eriod,  the  cash  flow  received  by  the 
educational  institution  for 
reimbursement  of  depreciation  and 
interest  expenses  on  a  facility  would 
exceed  the  payments  made  by  the 
educational  institution  for  interest  and 
principal,  thus  resulting  in  an  excessive 
cash  flow.  The  interest  on  the  excess 
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cash  flow  should  be  deducted  from 
interest  costs  in  the  year  earned  and  not 
spread  out  over  the  life  of  the  mortgage 
since  the  Federal  Government  pays  its 
proportionate  share  of  future  period 
interest. 

The  provision  requiring  an 
adjustment  to  allowable  interest  for 
positive  cash  flow  does  not  result  in  a 
"disallowance"  of  depreciation 
exceeding  principal  payments.  When 
inflows  exceed  outflows,  earnings  are  to 


be  imputed  on  the  excess  cash  flow  and 
offset  against  interest  costs  for  the  12- 
month  period.  The  educational 
institution,  however,  retains  the  excess 
cash  flow  which  will  be  needed  during 
periods  of  negative  cash  flow. 

A  sample  cash-flow  analysis  is 
presented  hereafter. 

Comment:  The  provision  requires  that 
earnings  on  positive  cash  flows  be  offset 
against  interest  costs.  If  principal 
payments  include  the  cost  of  land,  the 


positive  cash  flow  and  imputed  earnings 
will  be  understated. 

Response:  OMB  agrees.  While  interest 
on  debt  to  acquire  land  is  allowable,  the 
cost  of  land  is  not.  Accordingly,  when 
computing  cash  flows,  each  debt 
principal  payment  shall  be  reduced  by 
an  amount  equal  to  the  portion  of  the 
principal  payment  attributed  to  the 
acquisition  of  land.  This  requirement  is 
included  in  Section  J.22.f. 
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Interagency  Policy  Group 

Comment:  The  establishment  of  a 
Federal  interagency  group  for  the 
development  of  grant  and  contract 
policy  should  be  addressed  in  Circular 
A-110  rather  than  Cirt;ular  A-21.  This 
group  should  include  representatives 
from  colleges  and  universities. 

Response:  The  commenter  is  correct 
that  the  interagency  policy  group  should 
be  formed  under  broader  auspices  than 
just  Circular  A-21.  In  response,  the 
proposal  ha.«  been  deleted  from  the  final 
revision  of  this  Circular.  This  proposal 
is  not  being  pursued  at  this  time. 
Alice  M.  Rivlin, 
Director 
EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Office  of  Management  and  Budget 

Circular  No.  A-21,  Revised.  Transmittal 
Memorandum  No.  6. 

To  the  Heads  of  Executive  Departments  and 
Establishments 

Subject:  Cost  Principles  for  Educational 
Institutions 
April  26,  1996. 

This  transmittal  memorandum  revises 
OMB  Circular  No.  A-21.  "Cost  Principles  for 
Educational  Institutions."  The  attached 
revision  further  clarifies  and  standardizes  the 
Circular's  principles  for  determining  costs 
applicable  to  grants,  contracts,  and  other 
agreements  with  educational  institutions, 
and  rescinds  OMB  Circular  A-88,  "Indirect 
Cost  Rates,  Audits,  and  Audit  Follow-up  at 
Educational  Institutions.  '  This  revision  is 
effective  on  the  date  of  its  publication  in  the 
Federal  Register,  unless  otherwise  noted 
within  this  revision. 

Also  attached  is  a  recompilation  of  Circular 
A-21  that  consists  of  the  original  Circular 
published  at  44  FR  12368  (February  26, 
1979),  as  amended  by  Transmittal 
Memoranda  Numbers  1  through  5.  at  47  FR 
33658  duly  23,  1982),  51  FR  20908  ()une  9, 
1986).  51  FK  43487  (December  2,  1986),  56 
FR  50224  (October  1.  1991),  58  FR  39996 
duly  15,  1993),  respectively,  and  the 
amendments  herein. 
Alice  M.  Rivlin, 
Director 
Attachments. 

I  Circular  A-88  is  rescinded,  effective  |uly 
1,  1996. 
II.  Circular  A-21  is  revised  as  follows: 
Revise  Sections  A,  C,  CJ.  j  and  K  as  follows. 
1.  In  Section  A.  add  subssecfion  4  to  read 
as  follows;  4.  Inquiries.  All  inquiries  from 
Federal  agencies  concerning  the  cost 
principles  contained  in  this  Circular, 
including  the  administration  and 
implementation  of  the  Cost  Accounting 
Standards  (CAS)  (described  in  Sections  C.IO 
through  C.13)  and  disclosure  statement  (DS- 
2)  requirements,  shall  be  addressed  by  the 
Office  of  Management  and  Budget  (OMB). 
Office  of  Federal  Financial  Management,  in 
coordination  with  the  Cx).st  Accounting 
Standard  Board  (CASB)  with  respect  to 
inquiries  concerning  CAS.  Educational 


institutions'  inquiries  should  be  addressed  to 
the  cognizant  agency. 

2.  In  Section  C,  change  subsection  8  as 
follows.  8.  Collection  of  unallowable  costs, 
excess  costs  due  to  noncompliance  with  cost 
policies,  increased  costs  due  to  failure  to 
follow  a  disclosed  accounting  practice  and 
increased  cost»resulting  from  a  change  in 
cost  accounting  practice.  The  following  costs 
shall  be  refunded  (including  interest)  in 
accordance  with  applicable  Federal  agency 
regulations: 

a.  Costs  specifically  identified  as 
unallowable  in  Section  J,  either  directly  or 
indirectly,  and  charged  to  the  Federal 
Covemment. 

b.  Excess  costs  due  to  failure  by  the 
educational  institution  to  comply  with  the 
cost  policies  in  this  Circular. 

c.  Increased  costs  due  to  a  noncomplianf 
cost  accounting  practice  used  to  estimate, 
accumulate,  or  report  costs, 

d.  Increased  costs  resulting  from  a  change 
in  accounting  practice. 

3.  In  Section  C,  add  subsection  10  to  read 
as  follows:  10.  Consistency  in  estimating, 
accumulating  and  reporting  costs. 

a.  An  educational  institution's  practices 
used  in  estimating  costs  in  pricing  a  proposal 
shall  be  consistent  with  the  educational 
institution's  cost  accounting  practices  used 
in  accumulating  and  reporting  costs. 

b.  An  educational  institution's  cost 
accounting  practices  used  in  accumulating 
and  reporting  actual  costs  for  a  sponsored 
agreement  shall  be  consistent  with  the 
educational  institution's  practices  used  in 
estimating  costs  in  pricing  the  related 
pru(x>sal  or  application. 

c.  The  gnjuping  of  homogeneous  costs  in 
estimates  prepared  for  proposal  purposes 
shall  not  per  se  be  deemed  an  inconsistent 
application  of  cost  accounting  practices 
under  subsection  a  when  such  costs  are 
accumulated  and  reported  in  greater  detail  on 
an  actual  cost  basis  during  performance  of 
the  sponsored  agreement. 

d.  Appendix  A  also  reflects  this 
requirement,  along  with  the  purpose, 
definitions,  and  techniques  for  application, 
all  of  which  are  authoritative. 

4.  In  Section  C,  add  sutisection  11  to  read 
as  follows:  11.  Consistency  in  allocating  costs 
incurred  for  the  same  purpose. 

a.  All  costs  incurred  for  the  same  purpose, 
in  like  circumstances,  are  either  direct  costs 
only  or  F4A  costs  only  with  respect  to  final 
cost  objectives.  No  final  cost  objective  shall 
have  allocated  to  it  as  a  cost  any  cost,  if  other 
costs  incurred  for  the  same  purpose,  in  like 
circumstances,  have  been  included  as  a 
dir«.-ct  cost  of  that  or  any  other  final  cost 
objective.  Further,  no  final  cost  objective 
shall  have  allocated  to  it  as  a  direct  cost  any 
cost,  if  other  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  have  been 
included  in  any  F&A  cost  pool  to  be  allocated 
to  that  or  any  other  final  cost  objective. 

b.  Appendix  A  reflects  this  requirement 
along  with  its  purpose,  definitions, 
techniques  for  application,  illustrations  and 
interpretations,  all  of  which  are  authoritative. 

5.  In  Section  C,  add  subsection  12  to  read 
as  follows:  12.  Accounting  for  unallowable 
costs. 

a.  Cjosts  expressly  unallowable  or  mutually 
agreed  to  be  unallowable,  including  costs 


mutually  agreed  to  be  unallowable  directly 
associated  costs,  shall  be  identified  and 
excluded  from  any  billing,  claim, 
application,  or  proposal  applicable  to  a 
sponsored  agreement. 

b.  Costs  which  specifically  become 
designated  as  unallowable  as  a  result  of  a 
written  decision  furnished  by  a  Federal 
official  pursuant  to  sponsored  agreement 
disputes  procedures  shall  be  identified  if 
included  in  or  used  in  the  computation  of 
any  billing,  claim,  or  proposal  applicable  to 
a  sponsored  agreement.  This  identification 
requirement  applies  also  to  any  costs 
incurred  for  the  same  purpose  under  like 
circumstances  as  the  costs  specifically 
identified  as  unallowable  under  either  this 
subsection  or  subsection  a. 

c.  Costs  which,  in  a  Federal  official's 
written  decision  furnished  pursuant  to 
sponsored  agreement  disputes  procedures, 
are  designated  as  unallowable  directly 
associated  costs  of  unallowable  costs  covered 
by  either  subsection  a  or  b  shall  be  accorded 
the  identification  required  by  subsection  b. 

d.  The  costs  of  any  work  project  not 
contractually  authorized  by  a  sponsored 
agreement,  whether  or  not  related  to 
performance  of  a  proposed  or  existing 
sponsored  agreement,  shall  be  accounted  for, 
to  the  extent  appropriate,  in  a  manner  which 
permits  ready  separation  from  the  costs  of 
authorized  work  projects. 

e.  All  unallowable  costs  covered  by 
subsections  a  through  d  shall  be  subject  to 
the  same  cost  accounting  principles 
governing  cost  allocability  as  allowable  costs. 
In  circumstances  where  these  unallowable 
costs  normally  would  be  part  of  a  regular 
F&A  cost  allocation  base  or  bases,  they  shall 
remain  in  such  base  or  bases.  Where  a 
directly  associated  cost  is  part  of  a  category 
of  costs  normally  included  in  a  F&A  cost 
pool  that  shall  be  allocated  over  a  l>ase 
containing  the  unallowable  cost  with  which 
it  is  associated,  such  a  directly  associated 
cost  shall  bo  retained  in  the  F&A  cost  pool 
and  be  allocated  through  the  regular 
allocation  process. 

f.  Where  the  total  of  the  allocable  and 
otherwise  allowable  costs  exceeds  a 
limitation-of-co8t  or  ceiling-price  provision 
in  a  sftonsored  agreement,  full  direct  and 
F&A  cost  allocation  shall  be  made  to  the 
sponsored  agreement  cost  objective,  in 
accordance  with  established  cost  accounting 
practices  and  standards  which  regularly 
govern  a  given  entity's  allocations  to 
sponsored  agreement  cost  objectives.  In  any 
determination  of  a  cost  overrun,  the  amount 
thereof  shall  be  identified  in  terms  of  the 
excess  of  allowable  costs  over  the  ceiling 
amount,  rather  than  through  specific 
identification  of  particular  cost  items  or  cost 
elements. 

g.  Appendix  A  reflects  this  requirement, 
along  with  its  purpose,  definitions, 
techniques  for  application,  and  illustrations 
of  this  standard,  all  of  which  are 
authoritative. 

6.  In  Section  C,  add  subsection  13  to  read 
as  follows:  13.  Cost  accounting  period. 

a.  Educational  institutions  shall  use  their 
fiscal  year  as  their  cost  accounting  period, 
except  that: 

(1)  Costs  of  a  F&A  function  which  exists  for 
only  a  part  of  a  cost  accounting  period  may 
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be  allocated  to  cost  objectives  of  that  same 
part  of  the  period  on  the  basis  of  data  for  that 
part  of  the  cost  accounting  period  if  the  cost 
is:  (i)  material  in  amount,  (ii)  accumulated  in 
a  separate  F&A  cost  pool  or  expense  pool, 
and  (iii)  allocated  on  the  basis  of  an 
appropriate  direct  measure  of  the  activity  or 
output  of  the  function  during  that  part  of  the 
period. 

(2)  An  annual  period  other  than  the  fiscal 
year  may,  ujjon  mutual  agreement  with  the 
Federal  Government,  he  used  as  the  cost 
accounting  period  if  the  use  of  such  period 
is  an  established  practice  of  the  educational 
institution  and  is  consistently  used  for 
managing  and  controlling  revenues  and 
disbursements,  and  appropriate  accruals, 
deferrals  or  other  adjustments  are  made  with 
respect  to  such  annual  periods. 

(3)  A  transitional  cost  accounting  period 
other  than  a  year  shall  be  used  whenever  a 
change  of  fiscal  year  occurs. 

b.  An  educational  institution  shall  follow 
consistent  practices  in  the  selection  of  the 
cost  accounting  period  or  periods  in  which 
any  types  of  expiense  and  any  types  of 
adjustment  to  expense  (including  prior- 
period  adjustments)  are  accumulated  and 
allocated. 

c.  The  same  cost  accounting  period  shall  be 
used  for  accumulating  costs  in  a  F&A  cost 
pool  as  for  establishing  its  allocation  base, 
except  that  the  Federal  Government  and 
educational  institution  may  agree  to  use  a 
different  period  for  establishing  an  allocation 
base,  provided: 

(1)  The  practice  is  necessary  to  obtain 
significant  administrative  convenience, 

(2)  The  practice  is  consistently  followed  by 
the  educational  institution, 

(3)  The  annual  period  used  is 
representative  of  the  activity  of  the  cost 
accounting  period  for  which  the  F&A  costs  to 
be  allocated  are  accumulated,  and 

(4)  The  practice  can  reasonably  be 
estimated  to  provide  a  distribution  to  cost 
objectives  of  the  cost  accounting  period  not 
materially  different  from  that  which 
otherwise  would  be  obtained. 

d.  Appendix  A  reflects  this  requirement, 
along  with  its  purpose,  definitions, 
techniques  for  application  and  illustrations, 
all  of  which  are  authoritative. 

7.  In  Section  C,  add  subsection  14  to  read 
as  follows:  14.  Disclosure  Statement. 

a.  Educational  institutions  that  received 
aggregate  sjxjnsored  agreements  totaling  $25 
million  or  more  subject  to  this  Circular 
during  their  most  repently  completed  fiscal 
year  shall  disclose  their  cost  accounting 
practices  by  filing  a  Disclosure  Statement 
(DS-2),  which  is  reproduced  in  Appendix  B. 
With  the  approval  of  the  cognizant  agency, 
an  educational  institution  may  meet  the  DS- 
2  submission  by  submitting  the  DS-2  for 
each  business  unit  that  received  $25  million 
or  more  in  sponsored  agreements. 

b.  The  DS-2  shall  be  submitted  to  the 
cognizant  agency  with  a  copy  to  the 
educational  institution's  audit  cognizant 
office. 

c.  Educational  institutions  receiving  $25 
million  or  more  in  sponsored  agreements  that 
are  not  required  to  file  a  DS-2  pursuant  to 

48  CFR  9903.202-1  shall  file  a  DS-2  covering 
the  first  fiscal  year  beginning  after  the 


publication  date  of  this  revision,  within  six 
months  after  the  end  of  that  fiscal  year. 
Extensions  beyond  the  above  due  date  may 
be  granted  by  the  cognizant  agency  on  a  case- 
by-case  basis. 

d.  Educational  institutions  are  responsible 
for  maintaining  an  accurate  DS-2  and 
complying  with  disclosed  cost  accounting 
practices.  Educational  institutions  must  file 
amendments  to  the  DS-2  when  disclosed 
practices  are  changed  to  comply  with  a  new 
or  modified  standard,  or  when  practices  are 
changed  for  other  reasons.  Amendments  of  a 
DS-2  may  be  submitted  at  any  time.  If  the 
change  is  expected  to  have  a  material  impact 
on  the  educational  institution's  negotiated 
F&A  cost  rates,  the  revision  shall  be 
approved  by  the  cognizant  agency  before  it  is 
implemented.  Resubmission  of  a  complete, 
updated  DS-2  is  discouraged  except  when 
there  are  extensive  changes  to  disclosed 
practices. 

e.  Cost  and  funding  adjustments.  Cost 
adjustments  shall  be  made  by  the  cognizant 
agency  if  an  educational  institution  foils  to 
comply  with  the  cost  policies  in  this  Circular 
or  fails  to  consistently  follow  its  established 
or  disclosed  cost  accounting  practices  when 
estimating,  accumulating  or  reporting  the 
costs  of  sponsored  agreements,  if  aggregate 
cost  impact  on  sponsored  agreements  is 
material.  The  cost  adjustment  shall  normally 
be  made  on  an  aggregate  basis  for  all  affected 
sponsored  agreements  through  an  adjustment 
of  the  educational  institution's  future  F&A 
costs  rates  or  other  means  considered 
appropriate  by  the  cognizant  agency.  Under 
the  terms  of  CAS-covered  contracts, 
adjustments  in  the  amount  of  funding 
provided  may  also  be  required  when  the 
estimated  proposal  costs  were  not 
determined  in  accordance  with  established 
cost  accounting  practices. 

f  Overpayments.  Excess  amounts  paid  in 
the  aggregate  by  the  Federal  Government 
under  s]x>nsored  agreements  due  to  a 
noncompliant  cost  accounting  practice  used 
to  estimate,  accumulate,  or  report  costs  shall 
be  credited  or  refunded,  as  deemed 
appropriate  by  the  cognizant  agency.  Interest 
applicable  to  the  excess  amounts  paid  in  the 
aggregate  during  the  period  of 
noncompliance  shall  also  be  determined  and 
collected  in  accordance  with  applicable 
Federal  agency  regulations. 

g.  Compliant  cost  accounting  practice 
changes.  Changes  from  one  compliant  cost 
accounting  practice  to  another  compliant 
practice  that  are  approved  by  the  cognizant 
agency  may  require  cost  adjustments  if  the 
change  has  a  material  effect  on  sponsored 
agreements  and  the  changes  are  deemed 
appropriate  by  the  cognizant  agency. 

h.  Responsibilities.  The  cognizant  agency 
shall: 

(1)  Determine  cost  adjustments  for  all 
sponsored  agreements  in  the  aggregate  on 
behalf  of  the  Federal  Government.  Actions  of 
the  cognizant  agency  official  in  making  cost 
adjustment  determinations  shall  be 
coordinated  with  all  affected  Federal 
agencies  to  the  extent  necessary. 

(2)  Prescribe  guidelines  and  establish 
internal  procedures  to  promptly  determine 
on  behalf  of  the  Federal  Government  that  a 
DS-2  adequately  discloses  the  educational 


institution's  cost  accounting  practices  and 
that  the  disclosed  practices  are  compliant 
with  applicable  CAS  and  the  requirements  of 
this  Circular. 

(3)  Distribute  to  all  affected  agencies  any 
DS-2  determination  of  adequacy  dnd/or 
noncompliance. 

8.  In  Section  E.  add  .subsection  2.d(5)  to 
read  as  follows: 

2.d(5)  Notwithstanding  subsection  (3). 
effective  July  1,  1998,  a  cost  analysis  study 
or  base  other  than  that  in  Section  F  shall  not 
be  used  to  distribute  utility,  library  or 
student  services  costs.  By  that  date.  OMB 
shall  have  in  place  an  alternative 
methodology  for  making  payments  on  costs 
related  to  utilities. 

9.  In  Section  G,  add  a  new  sutnection  7  to 
read  as  follows,  and  renumber  all  subsequent 
subsections  from  7, 8  and  9  to  8,  9  and  10, 
respectively:  7.  Fixed  rates  for  the  life  of  the 
sponsored  agreement. 

a.  Federal  agencies  shall  use  the  negotiated 
rates  for  F&A  costs  in  effiect  at  the  time  of  the 
initial  award  throughout  the  life  of  the 
sponsored  agreement.  "Life"  for  the  purpose 
of  this  subsection  means  each  competitive 
segment  of  a  project.  A  competitive  segment 
is  a  period  of  years  approved  by  the  Federal 
funding  agency  at  the  time  of  the  award.  If 
negotiated  rate  agreements  do  not  extend 
through  the  life  of  the  sponsored  agreement 
at  the  time  of  the  initial  award,  then  the 
negotiated  rate  for  the  last  year  of  the 
sponsored  agreement  shall  be  extended 
through  the  end  of  the  life  of  the  sponsored 
agreement.  Award  levels  for  sponsored 
agreements  may  not  be  adjusted  in  future 
years  as  a  result  of  changes  in  negotiated 
rates. 

b.  When  an  educational  institution  does 
not  have  a  negotiated  rate  with  the  Federal 
Government  at  the  time  of  the  award 
(because  the  educational  institution  is  a  new 
grantee  or  the  parties  cannot  reach  agreement 
on  a  rate),  the  provisional  rate  used  at  the 
time  of  the  award  shall  be  adjusted  once  a 
rate  is  negotiated  and  approved  by  the 
cognizant  agency. 

10.  In  Section  G.  add  subsection  11  to  read 
as  follows:  11.  Negotiation  and  approval  of 
F&A  rate. 

a.  Cognizant  agency  assignments.  "A 
cognizant  agency"  means  the  Federal  agency 
responsible  for  negotiating  and  approving 
F&A  rates  for  an  educational  institution  on 
behalf  of  all  Federal  agencies. 

(1)  Cost  negotiation  cognizance  is  assigned 
to  the  Department  of  Health  and  Human 
Services  (HHS)  or  the  Department  of 
Defense's  Office  of  Naval  Research  (DOD), 
normally  depending  on  which  of  the  two 
agencies  (HHS  or  DOD)  provides  more  funds 
to  the  educational  institution  for  the  most 
recent  three  years.  Information  on  funding 
shall  be  derived  from  relevant  data  gathered 
by  the  National  Science  Foundation  In  cases 
where  neither  HHS  nor  DOD  provides 
Federal  funding  to  an  educational  institution, 
the  cognizant  agency  assignment  shall 
default  to  HHS.  Notwithstanding  the  method 
for  cognizance  determination  described 
above,  other  arrangements  for  cognizance  of 
a  particular  educational  institution  may  also 
be  based  in  part  on  the  types  of  research 
performed  at  the  educational  institution  and 
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shall  be  decided  based  on  mutual  agreement 
between  HHS  and  DOD. 

(2)  Cognizant  assignments  as  of  December 
31,  1995.  shall  continue  in  effect  through 
educational  institutions'  fiscal  years  ending 
during  1997,  or  the  period  covered  by 
negotiated  agreements  in  effect  on  December 
31,  1995.  whichever  is  later,  except  for  those 
educational  institutions  with  cognizant 
agencies  other  than  HHS  or  DOD.  Cognizance 
for  these  educational  institutions  shall 
transfer  to  HHS  or  DOD  at  the  end  of  the 
period  covered  by  the  current  negotiated  rate 
agreement.  After  cognizance  is  established,  it 
shall  continue  for  a  five-year  period. 

b.  Acceptance  of  rates.  The  negotiated  rates 
shall  be  accepted  by  all  Federal  agencies. 
Only  under  special  circumstances,  when 
required  by  law  or  regulation,  may  an  agency 
use  a  rate  different  from  the  negotiated  rate 
for  a  class  of  sponsored  agreements  or  a 
single  sponsored  agreement. 

c.  Correcting  deficiencies.  The  cognizant 
agency  shall  negotiate  changes  needed  to 
correct  systems  deficiencies  relating  to 
accountability  for  sponsored  agreements. 
Cognizant  agencies  shall  address  the 
concerns  of  other  affected  agencies,  as 
appropriate. 

d.  Resolving  questioned  costs.  The 
cognizant  agency  shall  conduct  any 
necessary  negotiations  with  an  educational 
institution  regarding  amounts  questioned  by 
audit  that  are  due  the  Federal  Government 
related  to  costs  covered  by  a  negotiated 
agreement. 

e.  Reinibursement.  Reimbursement  to 
cognizant  agencies  for  work  performed  under 
Circular  A-21  may  be  made  by 
reimbursement  billing  under  the  Economy 
Act,  31  use.  1535. 

f.  Procedure  for  establishing  facilities  and 
administrative  rates.  The  cognizant  agency 
shall  arrange  with  the  educational  institution 
to  provide  copies  of  rate  proposals  to  all 
interested  agencies.  Agencies  wanting  such 
copies  should  notify  the  cognizant  agency. 
Rates  shall  be  established  by  one  of  the 
following  methods: 

(1)  Formal  negotiation.  The  cognizant 
agency  is  responsible  for  negotiating  and 
approving  rates  for  an  educational  institution 
on  behalf  of  all  Federal  agencies.  Non- 
cognizant  Federal  agencies,  which  award 
sponsored  agreements  to  an  educational 
institution,  shall  notify  the  cognizant  agency 
of  specific  concerns  (i.e..  a  need  to  establish 
special  cost  rates)  which  could  affect  the 
negotiation  process.  The  cognizant  agency 
shall  address  the  concerns  of  all  interested 
agencies,  as  appropriate.  A  pre-negotiation 
conference  may  be  scheduled  among  all 
interested  agencies,  if  necessary  The 
cognizant  agency  shall  then  arrange  a 
negotiation  conference  with  the  educational 
institution. 

(2)  Other  than  formal  negotiation.  The 
cognizant  agency  and  educational  institution 
may  reach  an  agreement  on  rates  without  a 
formal  negotiation  conference;  for  example, 
through  correspondence  or  use  of  the 
simplified  methcxl  described  in  this  Circular. 

g.  formalizing  determmations  and 
agreements.  The  cognizant  agency  shall 
formalize  all  determinations  or  agreements 
reached  with  an  educational  institution  and 


provide  copies  to  other  agencies  having  an 
interest. 

h.  Disputes  and  disagreements.  Where  the 
cognizant  agency  is  unable  to  reach 
agreement  with  an  educational  institution 
with  regard  to  rates  or  audit  resolution,  the 
appeal  system  of  the  cognizant  agency  shall 
be  followed  for  r«aoiution  of  the 
disagreement. 

11.  In  Section  ).  replace  subsection  8.f.(2] 
to  read  as  follows: 

8.f.(2)  Fringe  benefits  in  the  form  of 
employer  contributions  or  expenses  for  social 
security,  employee  insurance,  workmen's 
compensation  insurance,  tuition  or  remission 
of  tuition  for  individual  employees  are 
allowable,  provided  such  benefits  are  granted 
in  accordance  with  established  educational 
institutional  policies,  and  are  distributed  to 
all  institutional  activities  on  an  equitable 
basis.  Tuition  benefits  for  femily  members 
other  than  the  employee  are  unallowable  for 
fiscal  years  beginning  after  September  30. 
1996.  See  Section  J.41.b,  Scholarships  and 
student  aid  costs,  for  treatment  of  tuition 
remission  provided  to  students. 

12.  In  Section  ).  add  subsection  12.b.(3)  to 
read  as  follows: 

12.b.(3)  Where  the  depreciation  method  is 
introduced  to  replace  the  use  allowance 
method,  depreciation  shall  be  computed  as  if 
the  asset  had  been  depreciated  over  its  entire 
life  (i.e.,  from  the  date  the  asset  %iras  acquired 
and  ready  for  use  to  the  date  of  disposal  or 
withdrawal  from  service).  The  aggregate 
amount  of  use  allowances  and  depreciation 
attributable  to  an  asset  (including  imputed 
depreciation  applicable  to  periods  prior  to 
the  conversion  to  the  use  allowance  method 
as  well  as  depreciation  after  the  conversion) 
may  be  less  than,  and  in  no  case,  greater  than 
the  total  acquisition  cost  of  the  asset. 

13.  In  Section  J,  add  subsection  12  c.(4)  to 
read  as  follows:  12.c.(4)  Notwithstanding 
subsection(3),  once  an  educational  institution 
converts  from  one  cost  recovery  methodology 
to  another,  acquisition  costs  not  recovered 
may  not  be  used  in  the  calculation  of  the  use 
allowance  in  subsection(3). 

14.  In  Section  ),  amend  subsections  16.a.(l) 
and  16.b.(2)  to  read  as  follows: 

16. a. (1)  "Equipment"  means  an  article  of 
nonexpendable,  tangible  personal  property 
having  a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  which  equals  or 
exceeds  the  lesser  of  the  capitalization  level 
established  by  the  organization  for  financial 
statement  purposes,  or  $5000.  The 
unamortized  portion  of  any  equipment 
written  off  as  a  result  of  a  change  in 
capitalization  levels  may  be  recovered  by 
continuing  to  claim  the  otherwise  allowable 
use  allowances  or  depreciation  on  the 
equipment,  or  by  amortizing  the  amount  to 
be  written  off  over  a  period  of  years 
negotiated  with  the  cognizant  agency. 

16.b.(2)  Expenditures  for  special  purpose 
equipment  are  allowable  as  direct  charges 
with  the  approval  of  the  sponsoring  agency. 

15.  In  Section  ),  add  subsection  22.f  to  read 
a.s  follows: 

22. f.  Interest  on  debt  incurred  after  the 
effective  date  of  this  revision  to  acquire, 
replace  or  renovate  capital  assets  (including 
renovations,  alterations,  equipment,  land, 
and  capital  assets  acquired  through  capital 


leases),  acquired  after  the  effiective  date  of 
this  revision  and  used  in  support  of 
sponsored  agreements  is  subject  to  the 
following  conditions: 

(1)  For  facilities  costing  over  $500,000,  the 
educational  institution  shall  prepare,  prior  to 
the  acquisition  or  replacement  of  the  facility, 
a  lease- purchase  analysis  in  accordance  with 
§ ,44  of  OMB  Circular  A-110,  which 


shows  that  a  financed  purchase,  including  a 
capital  lease  is  less  costly  to  the  educational 
institution  than  other  operating  lease 
alternatives,  on  a  net  present  value  basis. 
Discount  rates  used  shall  be  equal  to  the 
educational  Institution's  anticipated  interest 
rates  and  shall  be  no  higher  than  the  fair 
market  rate  available  to  the  educational 
institution  from  an  unrelated  ("arm's 
length")  third-party.  The  lease-purchase 
analysis  shall  include  a  comparison  of  the 
net  present  value  of  the  projected  total  cost 
comparisons  of  both  alternatives  over  the 
period  the  asset  is  expected  to  be  used  by  the 
educational  institution.  The  cost 
comparisons  associated  with  purchasing  the 
fiacility  shall  include  the  estimated  purchase 
price,  anticipated  operating  and  maintenance 
costs  (including  property  taxes,  if  applicable) 
not  included  in  the  debt  financing,  less  any 
estimated  asset  salvage  value  at  the  end  of 
the  defined  period.  The  cost  comparison  for 
a  capital  lease  shall  include  the  estimated 
total  lease  payments,  any  estimated  bargain 
purchase  option,  operating  and  maintenance 
costs,  and  taxes  not  included  in  the  capital 
leasing  arrangement,  less  any  estimated 
credits  due  under  the  lease  at  the  end  of  the 
defined  period.  Projected  operating  lease 
costs  shall  be  based  on  the  anticipated  cost 
of  leasing  comparable  facilities  at  fair  market 
rates  under  rental  agreements  that  would  be 
renewed  or  reestablished  over  the  period 
defined  above,  and  any  expected 
maintenance  costs  and  allowable  property 
taxes  to  be  borne  by  the  educational 
institution  directly  or  as  part  of  the  lease 
arrangement. 

(2)  The  actual  interest  cost  claimed  is 
predicated  upon  interest  rates  that  are  no 
higher  than  the  fair  market  rate  available  to 
the  educational  institution  from  an  unrelated 
(arm's  length)  third  party. 

(3)  Investment  earnings,  including  interest 
income  on  bond  or  loan  principal,  pending 
payment  of  the  construction  or  acquisition 
costs,  are  used  to  offset  allowable  interest 
cost.  Arbitrage  eatings  reportable  to  the 
Internal  Revenue  Service  are  not  required  to 
be  offset  against  allowable  interest  costs. 

(4)  Reimbursements  are  limited  to  the  least 
costly  alternative  based  on  the  total  cost 
analysis  required  under  subsection  (1).  For 
example,  if  an  operating  lease  is  determined 
to  be  less  costly  than  purchasing  through 
debt  financing,  then  reimbursement  is 
limited  to  the  amount  determined  if  leasing 
had  been  used.  In  all  cases  where  a  lease- 
purchase  analysis  is  required  to  be 
performed.  Federal  reimbursement  shall  be 
based  upon  the  least  expensive  alternative. 

(5)  Educational  institutions  are  also  subject 
to  the  following  conditions: 

(a)  For  debt  arrangements  over  SI  million, 
unless  the  educational  institution  makes  an 
initial  equity  contribution  to  the  asset 
purchase  of  25  percent  or  more,  educational 


institutions  shall  reduce  claims  for  interest 
cost  by  an  amount  equal  to  imputed  interest 
earnings  on  excess  cash  flow,  which  is  to  be 
calculated  as  follows.  Annually,  educational 
institutions  shall  prepare  a  cumulative  (from 
the  inception  of  the  project)  report  of 
monthly  cash  flows  that  includes  inflows  and 
outflows,  regardless  of  the  funding  source. 
Inflows  consist  of  depreciation  expense, 
amortization  of  capitalized  construction 
interest,  and  annual  interest  cost  For  cash 
flow  calculations,  the  annual  inflow  figures 
shall  be  divided  by  the  number  of  months  in 
the  year  (i.e.,  usually  12)  that  the  building  is 
in  service  for  monthly  amounts.  Outflows 
consist  of  initial  equity  contributions,  debt 
principal  payments  (less  the  pro  rata  share 
attributable  to  the  unallowable  costs  of  land) 
and  interest  payments.  Where  cumulative 
inflows  exceed  cumulative  outflows,  interest 
shall  be  calculated  on  the  excess  inflows  for 
that  period  and  be  treated  as  a  reduction  to 
allowable  interest  cost.  The  rate  of  interest  to 
be  used  to  compute  earnings  on  excess  cash 
flows  shall  be  the  three-month  Treasury  bill 
closing  rate  as  of  the  last  business  day  of  that 
month. 

(b)  Substantial  relocation  of  federally- 
sponsored  activities  from  a  facility  financed 
by  indebtedness,  the  cost  of  which  was 
funded  in  whole  or  part  through  Federal 
reimbursements,  to  another  facility  prior  to 
the  expiration  of  a  period  of  20  years  requires 
notice  to  the  cognizant  agency.  The  extent  of 
the  relocation,  the  amount  of  the  Federal 
participation  in  the  financing,  and  the 
depreciation  and  interest  charged  to  date  may 
require  negotiation  and/or  downward 
adjustments  of  replacement  space  chai;ged  to 
Federal  programs  in  the  future. 

(c)  The  allowable  costs  to  acquire  facilities 
and  equipment  are  limited  to  a  fair  market 
value  available  to  the  educational  institution 
from  an  unrelated  (arm's  length)  third  party. 

(6)  The  following  definitions  are  to  be  used 
for  purposes  of  this  section: 

(a)  "Initial  equity  contribution"  means  the 
amount  or  value  of  contributions  made  by 
non-Federal  entities  for  the  acquisition  of  the 
asset  prior  to  occupancy  of  fBcilities. 

(b)  "Asset  costs"  means  the  capitalizable 
costs  of  an  asset,  including  construction 
costs,  acquisition  costs,  and  other  such  costs 
capitalized  in  accordance  with  Generally 
Accepted  Accounting  Principles  (GAAP). 

16.  In  Section  K,  add  an  instruction  and 
subsection  2.b(5}  under  the  "Certificate  of 
F&A  Costs"  to  read  as  follows: 

For  educational  institutions  that  are 
required  to  file  a  DS-2  in  accordance  with 
Section  C.14,  the  following  statement  shall  be 
added  to  the  'Certificate  of  F&A  Costs": 

(5)  The  rate  proposal  is  prepared  using  the 
same  cost  accounting  practices  that  are 
disclosed  in  the  DS-2,  including  its 
amendments  and  revisions,  filed  with  and 
approved  by  the  cognizant  agency. 

17.  Throughout  the  entire  Circular,  except 
for  in  Appendices  A  and  B,  replace  the  term 
"indirect  costs"  with  "facilities  and 
administrative  costs"  and  make  the  following 
additional  amendments: 

a.  In  Section  B,  add  the  definition  of 
facilities  and  administrative  (F&A)  costs  to 
read  as  follows: 

4.  Facilities  and  administrative  (F&A) 
costs,  for  the  purpose  of  this  Circular,  means 


costs  that  are  incurred  for  axnmon  or  joint 
objectives  and,  therefore,  cannot  be  identified 
readily  and  specifically  with  a  particular 
sponsored  project,  an  instructional  activity, 
or  any  other  institutional  activity.  F&A  costs 
are  synonymous  with  "indirect"  costs,  as 
previously  used  in  this  Circular  and  as 
currently  used  in  Appendices  A  and  B.  The 
F&A  cost  categories  are  described  in  Section 
F.l. 

b.  In  Section  E,  replace  subsection  1  to  read 
as  follows: 

1.  General.  F&A  costs  are  those  that  are 
incurred  for  common  or  joint  objectives  and 
therefore  cannot  be  identified  readily  and 
specifically  with  a  particular  sponsored 
project,  an  institutional  activity,  or  any  other 
institutional  activity.  See  Section  F.l  for  a 
discussion  of  the  components  of  F&A  costs. 

c.  In  Section  E,  replace  subsection  2.e.(l) 
to  read  as  follows: 

2.e.(l)  F&A  costs  are  the  broad  estrones 
of  costs  discussed  in  Section  F.l. 

d.  In  Section  F,  replace  the  first  sentence 
of  subsection  1  to  read  as  follows: 

1.  Definition  of  Facilities  and 
Administration.  F&A  costs  are  broad 
categories  of  costs. 

18.  Add  Appendices  A  and  B  for  the 
CASB's  Cost  Accounting  Standards  (CAS) 
and  the  CASB's  Disclosure  Statement  (DS-2). 

19.  In  OMB's  recompilation  of  Circular  A- 
21  and  its  six  Transmittal  Memoranda, 
throughout  the  Qrcular,  consistent 
conventions  were  introduced,  including 
some  numbering  changes,  ptmctuation 
changes,  correction  of  typographical  errors, 
etc.  In  addition,  in  Section  J.  former 
subsections  29,  "Public  information  services 
costs,"  and  39,  "Special  services  costs,"  were 
removed  since  their  contents  were  merged 
into  subsections  1  and  3  in  Transmittal 
Memorandum  No.  4. 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Office  of  Management  and  Budget 

Circular  No.  A-21,  Revised 

To  the  Heads  of  Executive  Departments  and 
Establishments 

Subject:  Cost  principles  for  educational 
institutions. 

1.  Purpose.  This  Circular  establishes 
principles  for  determining  costs  applicable  to 
grants,  contracts,  and  other  agreements  with 
educational  institutions .  The  principles  deal 
with  the  subject  of  cost  determination,  and 
make  no  attempt  to  identify  the 
circumstances  or  dictate  the  extent  of  agency 
and  institutional  participation  in  the 
financing  of  a  p>articular  project  The 
principles  are  designed  to  provide  that  the 
Federal  Government  bear  its  fair  share  of 
total  costs,  determined  in  accordance  with 
generally  accepted  accounting  principles, 
except  where  restricted  or  prohibited  by  law. 
Agencies  are  not  expected  to  place  additional 
restrictions  on  individual  items  of  cost. 
Provision  for  profit  or  other  increment  above 
cost  is  outside  the  scope  of  this  Circular. 

2.  Supersession.  The  Qrcular  supersedes 
Federal  Management  Circular  73-8.  dated 
December  19. 1973.  FMC  73-8  is  revised  and 
reissued  under  its  original  designation  of 
OMB  Circular  No.  A-21. 

3.  Applicability. 


a.  All  Federal  agencies  that  sponsor 
research  and  development,  training,  and 
other  work  at  educational  institutions  shall 
apply  the  provisions  of  this  Circular  in 
determining  the  costs  incurred  for  such  work. 
The  principles  shall  also  be  used  as  a  guide 
in  the  pricing  of  fixed  price  or  lump  sum 
agreemente. 

b.  In  addition.  Federally  Funded  Research 
and  Development  Centers  associated  with 
educational  institutions  shall  be  required  to 
comply  with  the  Cost  Accounting  Standards, 
rules  and  regulations  issued  by  the  Cost 
Accounting  Standards  Board,  and  set  forth  in 
48  CFR  part  99;  provided  that  they  are 
subject  thereto  under  defense  related 
contracta. 

4.  ResponsAilities.  The  successful 
application  of  cost  accounting  principles 
requires  development  of  mutiial 
understanding  between  representatives  of 
educational  institutions  and  of  the  Federal 
Government  as  to  their  scope, 
implementation,  and  interpretation. 

5.  Attachment  The  principles  and  related 
poUcy  guides  are  set  forth  in  the  Attachment. 
"Principles  for  determining  costa  applicable 
to  grants,  contracts,  and  other  agreements 
with  educational  institutions." 

6.  Effective  date.  The  provisions  of  this 
Circular  shall  be  effiective  October  1. 1979. 
except  for  subsequent  amendments 
incorporated  herein  for  which  the  effective 
dates  were  specified  in  six  Transmittal 
Memoranda  (47  FR  33658,  51  FR  20908,  51 
FR  43487,  56  FR  50224,  and  58  FR  39996  and 
[insert  today's  FR  cite  for  this  Part]).  The 
provisions  shall  be  implemented  by 
institutions  as  of  the  start  of  their  first  fiscal 
year  beginning  after  that  date.  Earlier 
implementation,  or  a  delay  in 
implementation  of  individual  provisions,  is 
fwrmitted  by  mutual  agreement  between  an 
institution  and  the  cognizant  Federal  agency. 

7.  Inquiries.  Further  information 
concerning  this  Circular  may  be  obtained  by 
contacting  the  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  telephone 
(202)  395-3993. 

Attachment. 

Principles  for  Determining  Costs  Applicable 
to  Grants,  Contracts,  and  Other  Agreements 
With  Educationai  Institutions 

TaUeofCoitfents 

A.  Purpose  and  scope 

1.  Objectives 

2.  Policy  guides 

3.  Application 

4.  Inquiries 

B.  Definition  of  terms 

1.  Major  functions  of  an  institution 

2.  Sponsored  agreement 

3.  Allocation 

4.  Facilities  and  administrative  (F&A)  costs 
C  Basic  considerations 

1.  Composition  of  total  costs 

2.  Factors  affecting  allowability  of  costs 

3.  Reasonable  costs 

4.  Allocable  costs 

5.  Applicable  credits 

6.  Costs  incurred  by  .State  and  local 
governments 

7.  Limitations  on  allowance  of  costs 
8  Collection  of  unallowable  costs 
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9.  Adjustment  of  previously  negotiated 
FftA  coat  rates  containing  unallowable 
coats 

10.  Consistency  in  estimating, 
accumulating  and  reporting  costs 

tl.  Consistency  in  allocating  coats  incurred 
for  the  same  purpose 

12.  Accounting  for  unallowable  costs 

13.  Coat  accounting  period 

14.  Discloaure  statemen' 

D.  Direct  costs 

1.  General 

2.  Application  to  sponsored  agreements 

E.  FltA  costs 

1.  General 

2.  Criteria  for  distribution 

F.  Identification  and  assignment  of  F&A  costs 

1.  Definition  of  Facilities  and 
Administration 

2.  Depreciation  and  use  allowances 

3.  Interest 

4.  Operation  and  maintenance  expwnses 

5.  General  administration  and  general 
expenses 

6.  Dep>artmentai  admmistration  expenses 

7.  Sponsored  projects  admmistration 

8.  Library  expMnses 

9.  Student  administration  and  services 

10.  Offset  for  FIlA  expenses  otherwise 
provided  for  by  the  Federal  Government 

G.  Determination  and  application  of  F&A  coal 

rate  or  rates 

1.  F&A  cost  fKwIs 

2.  The  distribution  basis 

3.  Negotiated  lump  sum  for  F&A  coats 

4.  Predetermined  rates  for  FkA  costs 

5.  Negotiated  fixed  rates  and  carry-forward 
provisions 

6.  Provisional  and  final  rates  for  FhA  costs 

7.  Fixed  rales  for  the  life  of  the  sponsored 
agreement 

8.  Limitation  on  reimbursement  of 
administrative  costs 

9  Alternative  method  for  administrative 

costs 
10.  Individual  rale  components 

11  Negotiation  and  approval  of  FftA  rate 
H.  Simplified  method  for  small  institutions 

I  General 

2.  Simplified  procedure 
I  Reserved 

I  General  provisions  for  selected  items  uf 
cost 

1.  Advertising  and  public  relations  costs 

2.  Alcoholic  beverages 

3.  Alumni/ae  activities 
4  Bad  debts 

5.  Civil  defense  costs 

6.  Commencement  and  convocation  costs 

7.  Communication  costs 

8.  Compensation  for  personal  services 

9.  Contingency  provisions 

10.  Deans  of  fa<  ulry  and  graduate  schools 

11.  Defense  and  prosecution  of  criminal 
and  civil  proceedings,  claims,  appeals 
and  patent  infnngement 

12  Depreciation  and  use  allowances 

13  Donations  and  contributions 

14.  Employee  morale,  health,  and  welfare 
costs  and  credits 

15.  Entertainment  costs 

16.  Equipment  and  other  capital 
expenditures 

17  ELxecutive  lobbying  (.osts 

18.  Fines  and  penaltie.! 

19.  Goods  or  services  for  personal  use 


20.  Housing  and  personal  living  expenses 

21.  Insurance  and  indemnification 

22.  Interest,  fund  raising,  and  investment 
management  costs 

23.  Labor  relations  costs 

24.  Lobbying 

25.  Losses  on  other  sponsored  agreements 
or  contracts 

26.  Maintenance  and  repair  costs 

27.  Material  costs 

28.  Memberships,  subscriptions  and 
professional  activity  costs 

29.  Patent  costs 

30.  Plant  security  costs 

31.  Preagreeraent  costs 

32.  Professional  services  costs 

33.  Profits  and  losses  on  disposition  of 
plant  equipment  or  other  capital  assets 

34.  Proposal  costs 

35.  Rearrangement  and  alteration  costs 

36.  Reconversion  costs 

37.  Recruiting  costs 

38.  Rental  cost  of  buildings  and  equipment 

39.  Royalties  and  other  costs  for  use  of 
patents 

40.  Sabbatical  leave  costs 

41  Scholarships  and  student  sid  costs 

42.  Selling  and  marketing 

43.  Severance  pay 

44.  Specialized  service  tacilities 

45.  Student  activity  costs 

46.  Taxes 

47.  Transportation  costs 

48.  Travel  costs 

49.  Termination  costs  applicable  to 
sponsored  agreements 

50.  Trustees 

K  Certification  of  charges 

Exhibit  A — List  of  Colleges  and  Uni vanities 

Subject  to  Section  J.12.f  of  Circular  A-21 
Appendix  A — CASB's  Cost  Accounting 

Standards  (CAS) 
Appendix  B — CASB's  Disclosure  Statement 

(DS-2) 

Principles  for  Detarmining  Costa  AppUcabk 
to  Grants,  Contrads,  and  Other  Agieeiueuts 
With  Educationel  Institutieiis 

A  Purpose  and  Scope 

1  Obiectives.  This  Attachment  provides 
principles  for  determining  the  costs 
applicable  to  research  and  development, 
training,  and  other  sponsored  work 
performed  by  colleges  and  universities  under 
grants,  contracts,  and  other  agreements  with 
the  Federal  Government.  These  agreements 
are  referred  to  as  sponsored  agreements. 

2  Poltcy  guides.  The  successful  application 
of  these  cost  accounting  principles  requires 
development  of  mutual  underatanding 
between  representstives  of  univeraities  and 
of  the  Federal  Government  as  to  their  scope, 
implementation,  and  interpretation.  It  is 
recognized  that — 

a  The  arrangements  for  Federal  agency  and 
institutional  participation  in  the  financing  of 
a  research,  training,  or  other  project  are 
properly  subject  to  negotiation  between  the 
agency  and  the  institution  concerned,  in 
accordance  with  such  govemmentwide 
criteria  or  legal  requirements  as  may  be 
applicable. 

b  Each  institution,  possessing  its  own 
unique  combination  of  staff,  facilities,  and 
experience,  should  be  encouraged  to  conduct 
research-and  educational  activities  in  a 


manner  consonant  with  its  own  academic 
philoeophies  and  institutional  objectives, 
c  The  dual  role  of  students  engaged  in 
research  and  the  resulting  benefits  to 
sponsored  agreements  are  fundamental  to  the 
research  effoft  and  shall  be  recognized  in  the 
application  of  these  {Minciples. 

d.  Each  institution,  in  the  fulfillment  of  its 
obligations,  should  employ  sound 
management  practices. 

e.  The  application  of  these  cost  accounting 
principles  snould  require  no  significant 
changes  in  the  generally  accepted  accounting 
practices  of  coileges  and  universities. 
However,  the  accounting  practices  of 
individual  coUegss  and  univeraities  must 
support  the  accumulation  of  costs  as  required 
by  tne  principles,  and  must  provide  fior 
adequate  documentation  to  support  costs 
charged  to  sponsored  agreements. 

f.  Cognizant  Federal  agencies  involved  in 
negotiating  bdlities  and  administrative 
(FaA)  cost  rates  and  auditing  should  assure 
that  institutions  are  generally  applying  these 
cost  accounting  principles  on  a  consistent 
basis.  When  wide  variations  exist  in  the 
treatment  of  a  given  cost  item  among 
institutions,  the  reasonableness  and 
equitableness  of  such  treatments  should  be 
fully  considered  during  the  rate  negotiations 
and  audit. 

3.  Application.  These  principles  shall  be 
used  in  determining  the  allowable  costs  of 
work  [wiCufmed  by  colleges  and  univeraities 
under  sponsored  agreements.  The  principles 
shall  also  be  used  in  determining  the  costs 

of  wori(  performed  by  such  institutions  under 
subgrants,  cost-reimbursement  subcontracts, 
and  other  awards  made  to  them  under 
sponsored  agreements.  They  also  shall  be 
used  as  s  guide  in  the  pricing  of  fixed-price 
contracts  and  subcontracts  where  costs  are 
used  in  determining  the  appropriate  price. 
The  principles  do  not  apply  to: 

a.  Arrangements  under  which  Federal 
financing  is  in  the  form  of  loans, 
scholanhips,  fellowships,  traineeships,  or 
other  fixed  amoimts  based  on  such  items  as 
education  allowance  or  published  tuition 
rates  and  fees  of  an  institution. 

b.  Capitation  awrards. 

c.  Other  awards  under  which  the 
institution  is  not  required  to  account  to  the 
Federal  Govenunent  for  actual  costs 
incurred. 

4.  Inquiries.  All  inquiries  from  Federal 
agencies  concerning  Uie  cost  principles 
contained  in  this  Circular,  including  the 
administration  and  implementation  of  the 
Cost  Accounting  Standards  (CAS)  (described 
in  Sections  CIO  through  C.13)  and  disclosure 
statement  (DS-2)  requirements,  shall  be 
addressed  by  the  Office  of  Management  and 
Budget  (0MB).  Office  of  Federal  Financial 
Management,  in  coordination  with  the  Cost 
Accounting  Standard  Board  (CASB)  with 
respect  to  inquiries  concerning  CAS. 
Educational  institutions'  inquiries  should  be 
addressed  to  the  cognizant  agency. 

B.  Definition  of  Terms 

1  Major  functions  of  an  institution  refers 
to  instruction,  oiganixed  research,  other 
sponsored  activities  and  other  institutional 
activities  as  defined  below: 

a.  Instruction  means  the  teaching  and 
training  activities  of  an  institution.  Except  for 


research  training  as  provided  in  subsection  b, 
this  term  includes  all  teaching  and  training 
activities,  whether  they  are  offered  for  credits 
toward  a  degree  or  certificate  or  on  a  non- 
credit  basis,  and  whether  they  are  offered 
through  regular  academic  departments  or 
separate  divisions,  such  as  a  summer  school 
division  or  an  extension  division.  Also 
considered  part  of  this  major  function  are 
departmental  research,  and,  where  agreed  to, 
university  research. 

(1)  Sponsored  instruction  and  training 
means  sp>ecific  instructional  or  training 
activity  established  by  grant,  contract,  or 
cooperative  agreement.  For  purposes  of  the 
cost  principles,  this  activity  may  be 
considered  a  major  function  even  though  an 
institution's  accoimting  treatment  may 
include  it  in  the  instruction  function. 

(2)  Departmental  research  means  research, 
development  and  scholarly  activities  that  are 
not  organized  research  and,  consequently,  are 
not  separately  budgeted  and  accounted  for. 
Departmental  research,  for  purposes  of  this 
document,  is  not  considered  as  a  major 
function,  but  as  a  part  of  the  instruction 
function  of  the  institution. 

b.  Organized  research  means  all  research 
and  development  activities  of  an  institution 
that  are  separately  budgeted  and  accounted 
for.  It  includes: 

(1)  Sponsored  research  means  all  research 
and  development  activities  that  are 
sponsored  by  Federal  and  non-Federal 
agencies  and  oiganizations  .  This  term 
includes  activities  involving  the  training  of 
individuals  in  research  techniques 
(commonly  called  research  training)  where 
such  activities  utilize  the  same  facilities  as 
other  research  and  development  activities 
and  where  such  activities  are  not  included  in 
the  instruction  function. 

(2)  University  research  means  all  research 
and  development  activities  that  are 
separately  budgeted  and  accounted  for  by  the 
institution  under  an  internal  application  of 
institutional  funds.  University  research,  for 
purposes  of  this  document,  shall  be 
combined  with  sponsored  research  under  the 
function  of  organized  research. 

c.  Other  sponsored  activities  means 
programs  and  projects  financed  by  Federal 
and  non-Federal  agencies  and  organizations 
which  involve  the  performance  of  work  other 
than  instruction  and  organized  research. 
Examples  of  such  programs  and  projects  are 
health  service  projects,  and  community 
service  programs.  However,  when  any  of 
these  activities  are  undertaken  by  the 
institution  without  outside  support,  they  may 
be  classified  as  other  institutional  activities. 

d.  Other  institutional  activities  means  all 
activities  of  an  institution  except: 

(1)  instruction,  departmental  resrarch, 
organized  research,  and  other  sponsored 
activities,  as  defined  above; 

(2)  FItA  cost  activities  identified  in  Section 
F;and 

(3)  specialized  service  facilities  described 
in  Section  ).44.  Other  institutional  activities 
include  operation  of  residence  halls,  dining 
halls,  hospitals  and  clinics,  student  unions, 
intercollegiate  athletics,  bookstores,  faculty 
housing,  student  apartments,  guest  houses, 
chapels,  theaters,  public  museums,  and  other 
similar  auxiliary  enterprises.  This  definition 


also  includes  any  other  categories  of 
activities,  costs  of  which  are  "unallowable" 
to  sponsored  agreements,  unless  otherwise 
indicated  in  the  agreements. 

2.  Sponsored  agreement,  for  purposes  of 
this  Circular,  means  any  grant,  contract,  or 
other  agreement  between  the  institution  and 
the  Federal  GovemmenL 

3.  Allocation  means  the  process  of 
assigning  a  cost,  or  a  group  of  costs,  to  one 
or  more  cost  objective,  in  reasonable  and 
realistic  proportion  to  the  benefit  provided  or 
other  equitable  relationship.  A  cost  objective 
may  be  a  major  function  of  the  institution,  a 
particular  service  or  project,  a  sponsored 
agreement,  or  a  FftA  cost  activity,  as 
described  in  Section  F.  The  process  may 
entail  assigning  a  co8t(s)  directly  to  a  final 
cost  objective  or  through  one  or  more 
intermediate  cost  objectives. 

^.Facilities  and  administrative  (FSrA)  costs, 
for  the  purpose  of  this  Circular,  means  costs 
that  are  incurred  for  common  ot  joint 
objectives  and,  therefore,  cannot  be  identified 
readily  and  specifically  with  a  particular 
sponsored  project,  an  instructional  activity, 
or  any  other  institutional  activity.  FftA  ccwts 
are  synonymous  with  "indirect"  costs,  as 
previously  used  in  this  Circular  and  as 
currently  used  in  Appendices  A  and  B.  The 
F&A  cost  categories  are  described  in  Section 
F.l. 

C.  Basic  Considerations 

1 .  Composition  of  total  costs.  The  cost  of 
a  sponsored  agreement  is  comprised  of  the 
allowable  direct  costs  incident  to  its 
performance,  plus  the  allocable  portion  of  the 
allowable  F&A  costs  of  the  institution,  less 
applicable  credits  as  described  in  subsection 
5. 

2.  Factors  affecting  allowability  of  costs. 
The  tests  of  allowability  of  costs  under  these 
principles  are:  (a)  They  must  be  reasonable: 

(b)  they  must  be  allocable  to  sponsored 
agreements  under  the  principles  and 
methods  provided  herein;  (c)  they  must  be 
given  consistent  treatment  through 
application  of  those  generally  accepted 
accounting  principles  appropriate  to  the 
circumstances;  and  (d)  they  must  conform  to 
any  limitations  or  exclusions  set  forth  in 
these  principles  or  in  the  sponsored 
agreement  as  to  types  or  amounts  of  cost 
items. 

3.  Reasonable  costs.  A  cost  may  be 
considered  reasonable  if  the  nature  of  the 
goods  or  services  acquired  or  applied,  and 
the  amount  involved  therefor,  reflect  the 
action  that  a  prudent  person  would  have 
taken  under  the  circumstances  prevailing  at 
the  time  the  decision  to  incur  the  cost  was 
made.  Major  considerations  involved  in  the 
determination  of  the  reasonableness  of  a  cost 
are:  (a)  whether  or  not  the  cost  is  of  a  type 
generally  recognized  as  necessary  for  the 
opieration  of  the  institution  or  the 
performance  of  the  sponsored  agreement;  (b) 
the  restraints  or  requirements  imposed  by 
such  fiactore  as  arm's-length  bargaining. 
Federal  and  State  laws  and  regulations,  and 
sponsored  agreement  terms  and  conditions; 

(c)  whether  or  not  the  individuals  concerned 
acted  with  due  prudence  in  the 
cimmistances,  considering  their 
responsibilities  to  the  institution,  its 


employees,  its  students,  the  Federal 
Covemmeiit,  and  the  public  at  large;  and,  (d) 
the  extent  to  which  the  actions  taken  with 
respect  to  the  incurrence  of  the  cost  are 
consistent  with  established  institutional 
policies  and  practices  applicable  to  the  work 
of  the  institution  generally,  including 
sponsored  agreements. 

4.  Allocable  costs,  a.  A  cost  is  allocable  to 
a  particular  cost  objective  (i.e.,  a  specific 
function,  project,  spmnsored  agreement, 
dep>artnient.  or  the  like)  if  the  goods  or 
services  involved  are  chargeable  or 
assignable  to  such  cost  objective  in  * 

accordance  with  relative  benefits  received  or 
other  equitable  relationship.  Subject  to  the 
foregoing,  a  cost  is  allocable  to  a  sponsored 
agreement  if  (1)  it  is  incurred  solely  to 
advance  the  work  under  the  sponsored 
agreement:  (2)  it  benefits  both  the  sfwnsored 
agreement  and  other  work  of  the  imttitution, 
in  proportions  that  can  be  approximated 
throu^  use  of  reasonable  methods,  or  (3)  it 
is  necessary  to  the  overall  operation  of  the 
institution  and,  in  light  of  the  principles 
provided  in  this  Circular,  is  deemed  to  be 
assignable  in  part  to  sponsored  projects. 
Where  the  purchase  of  equipment  or  other 
capital  items  is  specifically  authorized  under 
a  s|X>nsored  agreement,  the  amounts  thus 
authorized  for  such  purchases  are  assignable 
to  the  sponsored  agreement  regardless  of  the 
use  that  may  subsequently  be  made  of  the 
equipment  or  other  capital  items  involved. 

b.  Any  costs  allocable  to  a  particular 
sponsored  agreement  under  the  standards 
provided  in  this  Circular  may  not  be  shifted 
to  other  sponsored  agreements  In  order  to 
meet  deficiencies  caused  by  overruns  or 
other  fund  considerations,  to  avoid 
restrictions  imposed  by  law  or  by  terms  of 
the  sponsored  agreement,  or  for  other  reasons 
of  convenience. 

c.  Any  costs  allocable  to  activities 
sponsored  by  industry,  foreign  governments 
or  other  sponsors  may  not  be  shifted  to 
federally-sponsored  agreements. 

d.  Allocation  and  documentation  standard. 

(1)  Cost  principles.  The  recipient 
institution  is  responsible  for  ensuring  thai 
costs  charged  to  a  sponsored  agreement  are 
allowable,  allocable,  and  reasonable  under 
these  cost  principles. 

(2)  Internal  controls.  The  institution's 
financial  management  system  shall  ensure 
that  no  one  person  has  complete  control  over 
all  aspects  of  a  financial  transaction. 

(3)  Direct  cost  allocation  principles.  If  a 
cost  benefits  two  or  more  projects  or 
activities  in  proportions  that  can  be 
determined  without  undue  effort  or  cost,  the 
cost  should  be  allocated  to  the  projects  based 
on  the  proportional  benefit.  If  a  cost  benefits 
two  or  more  projects  or  activities  in 
proportions  that  cannot  be  determined 
because  of  the  interrelationship  of  the  work 
involved,  then,  notwithstanding  subsection 
b,  the  costs  may  be  allocated  or  transferred 
to  benefited  projects  on  any  reasonable  busis, 
consistent  with  subsections  d.  (1)  and  (2). 

(4)  Documentation.  Federal  requirements 
for  documentation  are  specified  in  this 
Qrcular,  Qrcular  A-110,  "Uniform 
Administrative  Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non-Profl« 
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UMI 


Oruuni/dtiiiiis."  diid  s|M)riri(  aK^nry  poliries 
iin  lost  trunufpis.  If  thn  in*ititiition  Huthorizefi 
the  piiiM  i[wl  iiiv(!-;tigat()t  or  (ifhpr  indivulual 
Id  hfiv»>  primary  resjxmsibilitv.  sivon  the 
rpiiiiirnrtuMits  of  subnw:ti<)ii  (I  (21   foi  the 
man.iKfnu  111  of  spoiisonid  dRrtwmt'nl  funds, 
ihfii  lh»'  instlliituiii  s  <li)«  umnritHlion 
r>-(|uirfiniMits  tor  Ihf  .iftinn'i  of  those 
ridividii.iis  (p  n  ,  siuiiiitum  or  initials  of  the 
pi  III!  ipul  lnv>•sll^<^tnr  or  designee  or  use  of  n 
p.isswordi  mil  iioimallv  he  t  on.siderod 
suiriLient 

S.  Applwiihlf  crmiiU  a  The  term 
■■appfii  able  (  redits"  refers  to  those  ret  eipts 
I  r  i)ej<ativ.'  t»x()«Midiliires  Ih.il  opente  lo  offset 
or  retime  dire<  I  or  FKi  \  c  ost  items    Tvpif  al 
ex.imples  of  sin  h  irHiisai  lions  are   pun.hase 
disi.diin's.  rebalf'S.  <ir  ^llownm  es   r«:<)veries 
or  indemnities  on  losses   mid  adiiistments  'il 
averpavnients  or  erroneous  i  tiarges   This 
•enn  diso  UK  hides    edin  alional  dis<  oiin's" 
on  proihicts  or  servii  es  prt)vided  s(>e<  ifi(  .illy 
to  eiliK  itiional  institutions   sin  h  as  dis<  oiints 
on  •  onipiiter  i«|ii:pmen?,  exiepl  where  the 
irriinnemen!  iNitediU  dnil  expiit  itiv 
ideiitdieO   IS  ,1  i^itt  m  ttie  vendor 

'     ill  soriii   insiani  es.  'tie  amounts  n?ieive<i 
trniTi  the  i-'eder.il  ( iovernineni  to  fiiiani  e 
ins!  iiit;onH';  .11  tivities  or  servK  e  o|)«ratioiis 
shoiiid  hi-  treated  .is  appluahle  i  ntiits 
Sp»-iifu  ally  the  (  OIK  ept  of  neftin^  such 
i.redi'  items  ai^amst  related  expendilunw 
should  be  Hppli»'d  by  'he  inslitution  in 
dfiermiiiiiiK  the  rat<'s  or  anumnts  to  be 
(  h  trutrd  to  spoiisc  r»'il   inre* men's  for  services 
ri  ;iileied  whenever  tne  fnn lilies  or  other 
n  sol  in  es  U'.'tl  in  proviilinij  siu  h  servli.es 
ha^  I!  f>»fii  tmam  ed  dire-  tlv ,  in  whole  or  in 
part,  by  Fedeial  hinds   !.S«'e  Sei.tions  V  U). 
I  1 2.A.  a\h\  I  44  tor  ureas  of  ptitentla: 
ipplii  ation  n  the  r'ulier  of  direit  federal 
tmani  iiik<  I 

h    Coslr:  inrun>  i<  t'V  Stufc   iri'i  liMill 
gn^nrnwrnts  (  jisis  im  iirred  or  paid  by  Slate 
or  loral  ^overllInenls   in  behalf  of  iheir 
inlliin,'>  rtnd  11111% ersities  tor  triune  fxmefit 
p.i>^r.ims.  si.f  li  .(s  pensiori  ■  osis  and  Kit. A 
and  anv  <jlher  (.fists  •i|>:(  il:.  ally  iiu  uned  on 
Ix-halfof.  and  in  dirt<  t  benetll  to.  the 
.niKtiitions  are  allowable  msts  of  surh 
institutions  whether  or  nut  these  i.osts  are 
re.  orded  in  the  HtxnuntinR  ref  ords  of  Itie 
I'lslilutior.-.,  sub"!  I  to  the  lollowinn 

a    The  costs  meet  the  rei|iiiriMnents  of 
sulj>ertions  1  ihioiigh  "i 

b  The  costs  are  prop<  rlv  suppor'ed  by  i  ost 
ailtH  at  oi.  pb'.is  111  acf  orifjiiice  with 
appht.ible  Federal  i  ust  a'  i  onntiiiK 
piini.iples. 

c.  The  costs  flrt»  not  othorwiso  b4>me 
.i:re<.tly  or  indire:  tly  bv  the  KiKieral 
( Kivernment. 

7  /.;r;i(fafi(>ns   -n  dllinvanix  of  t asts 
.S(H)asored  agreements  may  f>e  sid>te<  t  to 
siaf'il'iry  re«iuin'ments  th.it  limit  the 
dllowant  e  of  i  osts  When  thr  n;.ix.inuim 
amoiinr  allowable  under  a  limitation  is  less 
tl.an  the  total  amount  deferini;ied  in 
accordance  with  the  principles  in  thn* 

("in  'liar,  tne  .imioiit  not  recoverable  under  a 
■.ponsofd  iiw-ri-ei  lent  niav  nol  tie  i  harf^ed  to 
other  s|K)nsore<l  agreements 

8  (  Vi//ei  fic.n  nt  uiuillnwnhlf'  costs,  excess 
(lists  due  tn  iiiym  i.mplinnif  with  i  ust 
polii  i.'.s.  incnvi.very  costs  due  to  failiire  to 

f'  tllrw  (1  disclosed  accrtuntina  practice  and 


increased  costs  resulting  from  a  change  in 
cost  accounting  practice.  The  following  costs 
shall  be  refunded  (including  interest)  in 
actordante  with  applicable  Federal  agency 
regulations 

a  (bstn  specifi(ally  identified  as 
unflllowiible  in  .Section  I.  either  directly  or 
indirectly,  and  charged  to  the  Federal 
( ;<iveniineiit 

b  Exc«;ss  costs  due  to  failure  by  the 
ediKjitional  institution  to  comply  with  the 
( ost  (mill  les  in  this  dirt  ular 

c.  Increased  costs  due  to  a  nonrximpliant 
(  ost  acxounting  pra<  tice  used  to  estimate 
accumulate,  or  leport  costs 

d.  Ini  n-aseti  i  osts  resulting  from  a  change 
in  ai  counting  practice 

9  Adjustmnnl  of  previously  nejioliated 
ffr.1  <  ost  nites  containing  unallowable  costs. 
Negotiated  FdrA  <  ost  rates  tutsed  on  a 
proposal  later  found  to  have  includeti  costs 
that  (al  are  iinallowuble  as  specified  by  (i) 
!.iw  or  r(>gulation  (ii)  .S«H:tion  |  of  this 
(.irc'.ilar,  (in)  tenns  and  conditions  of 
s|M)nsored  agreements,  or  (b)  are  unallowable 
fiet.ause  they  ure  ( learly  not  all«x:able  to 
sfKinsortul  agreements,  shall  be  adjusted,  ur 
,1  letuiid  shall  be  made,  in  acjocdancn  with 
the  lenuiinments  of  tfiis  s«  tion   These 
Hdjustmeiils  or  lehinds  are  design^vf  tn 
c  orre<  t  ihe  pniposals  used  to  establish  the 
ratt!«  and  lio  not  (onstitute  a  re<)[)«;nmg  of  the 
rale  iit>gotiatiun  The  adiustments  or  refuiids 
vv.ll  (>e  ::i.idt!  r»'gardluss  (.f  the  type  of  rate 
ni'gotidted  Ipredetermined.  final,  fixed,  or 
pnivisionall 

a  f"ot  rates  covenng  a  Kiture  fiscal  year  of 
the  institution,  the  unallowable  i  osts  will  f>e 
removed  fnim  the  FA  A  cost  pcxils  and  the 
rates  apprtipriatelv  adjusted 

b   For  rates  i  overing  •!  past  f>eri'j<l.  the 
l-'ederal  share  of  the  unallowable  c<wts  will  be 
I  iimpu'ed  for  eat'h  year  involve*!  and  a  cash 
refuiwl  (including  interest  chargeable  in 
accordance  with  a[)plu  able  regulations!  will 
be  uirtde  lo  the  Federal  (/overnment.  If  cash 
refunds  are  made  for  past  [x'ricKis  covered  by 
provisional  or  fixed  rates,  appropriate 
ailiusiments  will  fie  made  when  the  rates  are 
finalized  to  avoid  diiplit:at'?  recovery  of  the 
una.lowable  costs  bv  the  Federal 
t.ovei  nment 

I    For  rates  covering  the  current  period, 
••iftier  a  rate  adjustment  or  a  refimd  as 
desciibed  m  sutiset  lions  a  and  b.  shall  t)e 
refjiiiied  by  the  cognizant  agency  The  i  hoice 
of  method  shall  bt-  at  the  disfTetion  of  the 
<  'igni/aiit  agency  lia.sed  on  its  judgment  as 
to  wtiii  h  methiMl  woilld  he  most  practical 

d  The  amount  or  proportion  of 
unallowable  costs  in(  luded  in  each  year's 
idt''  will  b»:  assumed  lo  fje  the  same  as  the 
amount  or  proptirtmn  o(  unallowable  costs 
included  in  the  base  year  proposal  used  to 
establish  the  rate. 

]()  Coii'iistenry  in  estimating, 
accumulating  and  reporting  cosfs 

a.  .An  edu<  atifjnal  institution's  practices 
used  in  estimating  costs  in  pricing  a  proposal 
shall  fie  (  onsistent  with  the  educational 
institutions  i  f)sl  at  (  ounting  practif  es  used 
iii  acf  umuldting  and  reporting  costs. 

b  An  ediK  ational  institution's  lost 
ai  (iHiMliiig  |>ra<.ti(  es  use<l  in  au  umulating 
and  reporting  actual  costs  for  a  sponsored 
agn.'emenf  shall  be  consistent  with  the 


educational  institution's  practices  used  in 
estimating  costs  in  pricing  the  related 
proposal  or  application. 

c.  The  giouping  of  homogeneous  costs  in 
estimates  prepared  for  proposal  purposes 
shall  not  per  se  be  deemed  an  inconsistent 
application  of  cost  accounting  practices 
under  subsection  a  when  such  costs  are 
accumulated  and  reported  in  gn>ater  detail  on 
an  actual  cost  basis  during  performance  of 
the  sponsored  agreement. 

d.  Appendix  A  al.so  reflects  this 
requirement,  along  with  the  purpose, 
definitions,  and  techniques  for  application, 
all  of  which  are  authoritative. 

1 '.    Consistency  in  allocating  costs  incurred 
for  the  same  purpose 

a  All  costs  incurred  for  the  same  purpose, 
in  like  cinrumstances.  are  either  direct  costs 
only  or  FiA  costs  only  with  respect  to  final 
cost  objectives.  No  final  cosi  objective  shall 
have  allocated  to  it  as  a  cost  any  cost,  if  other 
costs  incurred  for  the  same  purpose,  m  like 
circ:umstances.  have  t)cen  included  as  a 
direct  co«t  of  that  or  any  other  final  cost 
objective.  Further,  no  final  cost  objective 
shall  have  allocuttod  to  it  as  a  direct  cost  any 
cost,  if  other  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  have  been 
included  in  any  F4A  cost  pool  tn  be  allocated 
to  that  or  any  other  final  cost  objective. 

b  Appendix  A  reflect*  this  requirement 
along  with  its  puip>ose.  definitions, 
techniques  for  application  illustrations  and 
interpretations,  ali  of  which  are  authoritative. 

12.  Accounting  for  unullownble  costs. 

a.  0>sts  expressly  uiiailuwable  or  mutually 
agreed  to  be  unallowable,  including  costs 
mutually  agreed  to  be  unallowable  directly 
associated  costs,  shall  tx?  identified  and 
excluded  from  any  billing  da'm. 
application,  or  proposal  applicable  to  a 
sponsored  agreement 

b  C'nsts  which  specifically  become 
designated  as  unallowable  as  a  result  of  a 
wntten  decision  furnished  by  a  Federal 
official  pursuant  to  sponsored  agreement 
disputes  procedures  shall  be  identified  if 
included  in  or  used  in  the  computation  of 
any  billing,  claim,  or  profxmal  applicable  to 
a  sponsored  agreement.  ITiis  identification 
requirement  applies  also  to  anv  cost.s 
incurred  for  the  same  purpose  under  like 
circumstances  as  the  costs  specifically 
identified  as  unallowable  under  either  this 
subsection  or  subsection  a 

c.  t>jsts  which,  in  a  Federal  official's 
written  decision  furnished  pursuant  to 
sponsored  agreement  disputes  procedures, 
are  designated  as  unallowable  directly 
associated  costs  of  unallowable  costs  covered 
by  either  subsection  a  or  b  shall  be  accorded 
the  identification  required  by  subsection  b. 

d.  The  costs  of  any  work  project  not 
contractually  authorized  by  a  sponsored 
agreement,  whether  or  not  related  to 
performance  of  a  proposed  or  existing 
spon.sored  agreement,  shall  be  accounted  for. 
to  the  extent  appropriate,  in  a  manner  which 
p«;rmits  ready  separation  from  the  costs  of 
authorized  work  projects. 

e.  All  unallowable  costs  coverwi  by 
subsections  a  through  d  shall  be  subject  to 
the  same  cost  accounting  principles 
governing  cost  allocability  as  allowable  costs. 
In  circumstances  where  these  unallowable 


costs  normally  would  be  part  of  a  regular 
FftA  cost  allocation  base  or  bases,  they  shall 
remain  in  such  base  or  bases.  Where  a 
directly  associated  cost  is  part  of  a  category 
of  costs  normally  included  in  a  FftA  cost 
pool  that  shall  be  allocated  over  a  base 
containing  the  unallowable  cost  with  which 
it  is  associated,  such  a  directly  associated 
cost  shall  be  retained  in  the  F&A  cost  pool 
and  be  allocated  through  the  regular 
allocation  process. 

f.  Where  the  total  of  the  allocable  and 
otherwise  allowable  costs  exceeds  a 
limitation-of-cost  or  ceiling-price  provision 
in  a  sponsored  agreement,  full  direct  and 
F8lA  cost  allocation  shall  be  made  to  the 
sponsored  agreement  cost  objective,  in 
accordance  with  established  cost  accounting 
practices  and  standards  which  regularly 
govern  a  given  entity's  allocations  to 
sponsored  agreement  cost  objectives.  In  any 
determination  of  a  cost  overrun,  the  amount 
thereof  shall  be  identified  in  terms  of  the 
excess  of  allowable  costs  over  the  ceiling 
amount,  rather  than  through  specific 
identification  of  particular  cost  items  or  cost 
elements. 

g.  Appendix  A  reflects  this  requirement, 
along  with  its  purpose,  definitions, 
techniques  for  application,  and  illustrations 
of  this  standard,  all  cf  which  are 
authoritative. 

13.  Cost  accounting  period. 

a.  Educational  institutions  shall  use  their 
fiscal  year  as  their  cost  accounting  period, 
except  that: 

(1)  Costs  of  a  F&A  function  which  exists  for 
only  a  part  of  a  cost  accounting  period  may 
be  allocated  to  cost  objectives  of  that  same 
part  of  the  period  on  the  basis  of  data  for  that 
part  of  the  cost  accounting  period  if  the  cost 
is:  (i)  material  In  amount,  (ii)  accumulated  in 
a  separate  F&A  cost  pool  or  expense  pool, 
and  (iii)  allocated  on  the  basis  of  an 
appropriate  direct  measure  of  the  activity  or 
output  of  the  function  during  that  part  of  the 
period. 

(2)  An  aimual  period  other  than  the  fiscal 
year  may,  upon  mutual  agreement  with  the 
Federal  Government,  be  used  as  the  cost 
accounting  period  if  the  use  of  such  period 
is  an  established  practice  of  the  educational 
institution  and  is  consistently  used  for 
managing  and  controlling  revenues  and 
disbursements,  and  appropriate  accruals, 
deferrals  or  other  adjustments  are  made  with 
respect  to  such  annual  periods. 

(3)  A  transitional  cost  accounting  period 
other  than  a  year  shall  be  used  whenever  a 
change  of  fiscal  year  occurs. 

b.  An  educational  institution  shall  follow 
consistent  practices  in  the  selection  of  the 
cost  accounting  period  or  periods  in  which 
any  types  of  expense  and  any  types  of 
adjustment  to  expense  (includii^  priw- 
period  adjustments)  are  accumukted  and 
allocated. 

c.  The  same  cost  accounting  period  shall  be 
used  for  accumulating  costs  in  a  FftA  cost 
pool  as  for  establishing  its  allocation  base, 
except  that  the  Federal  Govenunent  and 
educational  institution  may  agree  to  use  a 
different  period  for  establishing  an  allocation 
base,  provided: 

(1)  The  practice  is  necessary  to  crfitain 
significant  administrative  convenience. 


(2)  The  practice  is  consistenUy  foUonved  by 
the  educational  institution, 

(3)  The  annual  period  used  is 
representative  of  the  activity  of  the  cost 
accounting  period  for  which  the  FftA  costs  to 
be  allocated  are  accumulated,  and 

(4)  The  practice  can  reasonably  be 
estimated  to  provide  a  distribution  to  cost 
objectives  of  the  cost  accounting  period  not 
materially  difierent  from  that  which 
otherwise  would  be  obtained. 

d.  Appendix  A  reflects  this  requirement, 
along  with  its  purpose,  definitions, 
techniques  for  application  and  illustrations, 
all  of  which  are  authoritative. 

14.  Disclosure  Statement,  a.  Educational 
institutions  that  received  aggregate  sponsored 
agreements  totaling  S25  million  or  nxve 
subject  to  this  Circular  during  their  most 
recenUy  completed  fiscal  year  shall  disclose 
their  cost  accounting  practices  by  filing  a 
Disclosure  Statement  (DS-2),  which  is 
reproduced  in  Appendix  B.  With  the 
approval  of  the  cognizant  agency,  an 
educational  institution  may  meet  the  DS-2 
submission  by  suiHnitting  the  DS-2  for  each 
business  unit  that  received  $25  million  or 
more  in  spoasand  agreements. 

b.  The  DS-2  shall  he  submitted  to  the 
cognizant  agency  with  a  copy  to  the 
educational  institution's  audit  cognizant 
office. 

c.  Educational  institutions  receiving  $25 
million  or  more  in  sponscued  agreements  that 
are  not  required  to  file  a  DS-2  pursuant  to 
48  CFR  9903.202-1  shall  file  a  DS-2  covering 
the  first  fiscal  year  beginning  after  the 
publication  date  of  this  revision,  writhin  six 
months  after  the  end  of  that  fiscal  year. 
Extensions  beyond  the  above  due  date  may 
be  granted  by  the  cognizant  agency  on  a  case- 
by-case  basis. 

d.  Educational  institutions  are  responsible 
for  mqint^iining  an  accurate  DS-2  and 
complying  widb  disclosed  cost  accounting 
practices.  Educational  institutions  must  file 
amendments  to  the  DS-2  when  disclosed 
practices  are  changed  to  comply  with  a  new 
or  modified  standard,  or  when  practices  are 
changed  fat  other  reasons.  Amendments  of  a 
DS-2  may  be  submitted  at  any  time.  If  the 
change  is  expected  to  have  a  material  impact 
on  the  educational  institution's  negotiated 
F&A  cost  rates,  the  revision  shall  be 
approved  by  the  cognizant  agency  before  it  is 
implemented.  Resi^bmission  of  a  complete, 
updated  DS-2  is  discouraged  except  when 
there  are  extensive  changes  tc  disclosed 
practices. 

e.  Cost  and  funding  adjustments.  Cost 
adjustments  shall  be  made  by  the  cognizant 
agency  if  an  educational  institution  fails  to 
comply  «rith  the  cost  policies  in  this  Circular 
or  ^Is  to  consistenUy  follow  its  established 
or  disclosed  cost  accounting  practices  when 
estimating,  accumulating  or  repcuting  the 
costs  of  sponsored  agreements,  if  aggregate 
cost  impact  on  sponsored  agreements  is 
material.  The  cost  adjustment  shall  aormaHIy 
be  made  on  an  aggregate  basis  for  all  affected 
sponsored  agreements  through  an  adjustment 
of  the  educational  institution's  future  F&A 
costs  rates  or  other  means  considered 
appropriate  by  the  cognizant  agency.  Under 
the  terms  of  CAS-covered  contracts, 
adjustments  in  the  amount  of  funding 


provided  may  also  be  required  when  the 
estimated  proposal  costs  were  not 
detarmined  in  accordance  with  established 
cost  accounting  practices. 

f.  Overpayments.  Excess  amounts  paid  in 
the  aggregate  by  the  Federal  Government 
under  sponsored  agreements  due  to  a 
noncompliani  cost  accounting  practice  used 
to  estimate,  accumulate,  or  report  costs  shall 
be  credited  or  refunded,  as  deemed 
appropriate  by  the  cognizant  agency,  interest 
applicable  to  the  excess  amounts  paid  in  the 
aggregate  during  the  period  of 
noncompliance  shall  also  be  determined  and 
collected  in  accordance  with  applicable 
Federal  agency  regulations. 

g  Compliant  cost  accounting  practice 
changes.  r!hai>g^  from  one  compliant  cost 
accounting  practice  to  another  compliant 
practice  that  are  approved  by  the  cognizant 
agency  may  require  cost  adjustments  if  the 
change  has  a  material  effect  on  sponsored 
agreements  and  the  rhangw  are  deemed 
appropriate  by  the  cognizant  agency. 

h.  ResponsU)ilities.  The  cognizant  agracy 
shaU: 

(1)  Determine  cost  adjustments  for  all 
sponsored  agreements  in  the  aggregate  on 
behalf  of  the  Federal  Government  Actions  of 
the  cognizant  agency  official  in  making  cost 
adjustment  determinations  shall  be 
coordinated  with  all  affected  Fedoal 
agencies  fo  the  extent  necessary. 

(2)  Prescribe  guidelines  and  establish 
internal  procedures  to  promptly  determine 
on  behalf  of  die  Federal  Government  that  a 
DS-2  adequately  discloses  the  educational 
instituticn's  cost  accounting  practices  and 
that  the  discloeed  practices  are  compliant 
%vith  appUcable  CAS  and  the  requirements  of 
this  Circular. 

(3)  Distribute  to  all  affected  agencies  any 
DS-2  detennination  of  adequacy  and/ or 
nonoMnpliance. 

D.  Direct  Costs 

1.  G.  itenl.  Direct  costs  are  those  costs  that 
can  be  identified  specifically  with  a 
f>articiilar  sptonsored  project,  an  instructional 
activity,  or  any  other  institutional  activity,  or 
that  can  be  diiectiy  assigned  to  such 
activities  relatively  easily  with  a  high  degree 
of  acniracy.  Costs  incurred  for  the  same 
purpose  in  like  circumstances  must  be 
treated  consistentiy  as  either  direct  or  F&A 
costs.  Where  an  institution  treats  a  particular 
type  of  cost  as  a  direct  cost  of  sponsored 
agreements,  all  costs  incurred  for  the  same 
purpose  in  like  circumstances  shall  be 
treated  as  direct  costs  of  all  activities  of  the 
institution. 

2.  Application  to  sponsored  agreements. 
Identification  with  the  sponsored  Mfork  rather 
than  the  nature  of  the  goods  and  services 
involved  is  the  determining  factor  in 
distinguishing  direct  from  F&A  costs  of 
sponsored  agreements.  Typical  costs  charged 
directly  to  a  sponscned  agreement  are  the 
compensation  of  employees  for  performance 
of  work  under  the  sponsored  agreement, 
including  related  fringe  benefit  costs  to  the 
extent  they  are  consistentiy  treated,  in  like 
circumstances,  by  the  institution  as  direct 
rather  than  F&A  costs:  the  costs  of  materials 
consimied  or  expended  in  the  perionnanoe  of 
the  work;  and  o^r  items  of  expense 
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iiHrurrwl  for  the  sjx)ns»)r«d  agrw>m«*nt. 
iiicludiiiK  oxtrdoriiinarv  utility  consumption 
The  cost  of  matnrmU  siippliwi  from  stock  r)r 
sHfvu  us  rcnderwJ  hy  »p«;iHliMHi  facilitius  or 
other  institiifional  servirp  o(M>rationH  may  itfi 
itickidmi  as  dirwl  ( iwti  of  sptin.sorm) 
anr»!«ments,  pn)vide<l  <«iu.h  itBijw  ar>^ 
consistently  trnatwi.  in  like  i.irt  umstanc  es.  b\ 
the  institution  as  dinrt  rather  than  K4A 
costs,  and  are  <  hdr((Bd  iimler  a  rwcHRni/wJ 
method  of  (  ompotmg  a(  tual  (i)sts.  and 
conforni  to  i<«merallv  act  eptwl  tost 
aijcountin^  \km  lit  es  i:iin.sistently  ftillowed  by 
the  institution 

E  Ff'A  Co.vt.s 

1    (ienenil  F*A  (:t»8ts  are  tht)se  that  an* 
incurred  for  t:ommtin  or  loint  tib|e«  tives  antl 
ther«fi>m  cannot  be  ideiitifietl  reatiily  antl 
S(wriru:allv  with  n  partii  ular  sptinstiittti 
pro(e(  t.  an  instrut  tional  at  tivitv,  or  any  t)ther 
institutit)nal  at  tivity  .See  .Set  tit) n  K  1  ftir  a 
discussion  of  the  components  of  P4A  costs 

J   (Iritf  nti  Uv  distribution  u  Base  period 
A  base  period  for  (iKtnl)iitit)n  ot  K*A  ctists 
IS  the  period  dwrmn  whith  the  losts  art- 
incurred   The  base  peritwl  normallv  should 
toint:ide  with  the  fiscal  year  establishetl  bv 
the  institution,  but  in  any  event  the  t)«se 
period  shouiti  be  so  selet  tetl  as  to  avtiid 
inequities  m  the  tlistrihution  of  tosis 

b.  St^d  for  cost  umiipinns  The  overall 
objective  of  the  K*A  cost  alltnation  pnntjss 
IS  tt)  distribute  the  FftA  t  twts  iles<  ribed  m 
Section  F  to  the  ma|or  hint:tions  of  the 
iiistitutitm  m  proportions  reasondblv 
consistent  with  the  nature  ami  extent  ot  their 
use  of  the  institutions  r»»stiun  es   In  order  to 
achieve  this  obtet  tive,  it  may  tw  netessarv  to 
provide  ftir  selet  tiv»'  distributit>n  by 
establishing  separate  itrtuipmns  of  t  tist  within 
one  t)r  more  of  the  F»A  cost  <  ate^ories 
referred  to  in  subseitiim  1    In  inenemi.  Ihf 
cost  )^upiiigs  t'stablishtiti  within  a  calPRorv 
shoulil  ctinstitule   in  eat  h  case,  a  ptxjl  uf 
those  items  of  expense  that  are  mnsidemtl  to 
be  of  like  natiin;  in  tenns  of  their  relative 
contnbutiiin  to  (or  d«)tr«e  of  remoteness 
from)  the  particular  (ost  ofi|ectiv«s  to  whit;h 
distribution  is  appnipriate  (  U)st  ji^roiipiiigs 
shtiukl  be  established  i  onsidering  the  urnerai 
guitles  providetl  in  subset  tion  i    Kach  sut  h 
p»xil  or  ct>st  grouping  should  then  t)e 
distributed  indivKlually  to  the  r»'lateil  ctwt 
obiectives.  using  the  distribution  base  or 
method  mtjst  appropriate  in  the  light  of  the 
guides  set  forth  in  subsw  tion  tl 

c  (ienfrul  lonsidfmtions  on  cost 
Kmiipings  The  extent  to  which  sepaiate  cost 
groupings  antl  seltKtive  distribution  would 
be  appropriate  .it  an  institution  is  a  matter  of 
ludgment  to  be  determined  on  a  case-by  t  ase 
basis  Typical  situatit>n«  whith  may  warrant 
the  establishment  of  twt)  or  more  separate 
cost  groupings  (based  on  at  t  tiunt 
classiflcation  or  analysis!  within  a  F%A  cost 
i:ategory  include  but  are  not  limitwtl  to  the 
following 

( 1 )  Where  certain  items  or  categories  of 
tjxpense  relate  solely  to  one  of  the  maitir 
hint  turns  of  the  institution  or  to  less  than  all 
functions,  such  expanses  shoultl  be  set  aside 
as  a  separate  r ost  gnuiping  ftir  liirtvt 
assignment  or  selei  tive  allot:atioii  in 
at.corilante  with  the  guiiles  prt)vided  in 
subsections  b  ami  d. 


(21  Where  any  types  of  expeiue  ordinarily 
irt'atetl  as  general  administration  or 
de^Mirtinental  administration  are  charged  to 
sptinsore*!  agreements  as  direct  costs. 
expenses  applicable  to  other  activities  t)f  the 
institution  when  incurred  for  the  same 
purj>t)st!s  in  like  t  irtumstances  must,  through 
separate  t  ost  gmupings,  be  excluded  from  the 
F*A  ( osts  allocable  to  those  sponsored 
agreements  and  includ«!d  in  the  direct  cost  of 
other  at  tiviiies  for  tost  alltication  purposes 

(11  Where  it  is  dptermin»»d  that  certain 
expenses  am  for  the  supptirt  of  a  service  unit 
or  fat  ility  whose  output  is  susceptible  of 
measurtjment  on  a  workload  or  other 
(Quantitative  basis,  such  expenses  should  be 
set  aside  as  a  separate  cost  grouping  for 
distribution  on  such  basis  to  organized 
research,  instructional,  and  other  activities  at 
the  institution  or  within  the  department. 

(4)  Where  activities  provide  their  t)wn 
pun  basing.  perstMinel  administration, 
builtling  maintenance  or  similar  service,  the 
distributit>n  tif  general  adnimistration  and 
general  expenses,  or  operation  and 
maintenant  e  expenses  to  such  activities 
should  be  accomplished  through  cost 
grtiupings  which  include  only  that  portion  of 
(  enfral  F4A  costs  (such  as  for  overall 
management)  which  are  property  allocable  to 
sue  h  at. tivities 

Cj]  Where  tht'  institution  elects  to  treat 
fringe  benefits  as  F*A  charges,  such  costs 
shoult)  tie  set  aside  as  a  separate  cost 
grouping  for  selective  distribution  to  related 
cost  ()b»e<:tives 

(h)  The  number  of  separate  cost  groupings 
within  a  category  sftould  be  held  within 
practit  al  limits,  af^er  taking  into 
consMleratitm  the  materiality  of  the  amounts 
involved  and  the  degree  of  precision 
attainable  through  less  selective  methods  of 
distribution 

d  Sflection  of  distnbutton  method 

( 1 1  Actual  conditions  must  be  taken  into 
at.rriunt  in  selecting  the  method  or  base  to  be 
usetl  ID  distributing  individual  cost 
groupings  The  essential  consideration  in 
selecting  a  base  is  that  it  be  the  one  best 
suited  for  assigning  the  pool  of  costs  to  cost 
iib|«H  tives  in  at:t;t)rd«nce  with  benefits 
derivetl,  a  traceable  cause  and  effect 
relationship,  or  Itigir  and  reason,  where 
neither  tienefit  nor  cause  and  effect 
relationship  is  determinable. 

(2)  Where  a  cost  grouping  can  be  identified 
directly  with  the  cost  objective  benefited,  it 
should  be  assigned  to  that  cost  objective 

1. 1 1  Whert!  the  expenses  m  a  cost  grouping 
are  iiitire  general  in  nature,  the  distribution 
may  be  based  on  a  cost  analysis  study  which 
results  in  an  etjuitable  distribution  of  the 
costs  Such  cost  analysis  studies  may  take 
intf)  i:t)nsideration  weighting  factors, 
population,  or  space  occupied  if  appropriate 
Oist  analysis  studies,  however,  must  (a)  be 
appropriately  tkx.umented  in  sufficient  detail 
for  subsequent  review  by  the  cogniant 
Federal  agent  y.  (b|  distribute  the  costs  to  the 
relateti  cost  objectives  in  accordance  with  the 
relative  benefits  derived,  (c)  be  statistically 
sound,  (d)  be  performed  specifically  at  the 
institutitm  at  which  the  results  are  to  be 
used,  and  (e)  be  reviewed  periodically,  but 
not  less  frequently  than  every  two  years, 
updated  if  necessary,  and  used  consistently. 


Any  assumptions  made  in  the  study  must  be 
stated  and  explained.  The  use  of  cost  analysis 
studies  and  periodic  changes  in  the  method 
of  cost  distribution  must  be  fully  justified. 

(4)  If  a  cost  analysis  study  is  not 
performed,  or  if  the  study  tioes  not  result  in 
an  equitable  distribution  of  the  costs,  the 
distribution  shall  be  made  in  accordance 
with  the  appropriate  base  cited  in  Section  F. 
unless  one  of  the  following  conditions  is  met: 
(a)  it  can  be  demonstrated  that  the  use  of  a 
different  base  would  result  in  a  more 
equitable  allocation  of  the  costs,  or  that  a 
more  readily  available  base  would  not 
increase  the  costs  charged  to  sponsored 
agreements,  or  (b)  the  institution  qualifies 
for,  and  elects  to  use,  the  simplified  method 
for  computing  F4A  cost  rates  described  in 
;;ection  H. 

(5)  Notwithstanding  subsection  (3), 
effective  )uly  1, 1998,  a  cost  analysis  study 
or  base  other  than  that  in  Section  F  shall  not 
lie  used  to  distribute  utility,  library  or 
student  services  costs.  By  that  date,  OMB 
sfiall  have  in  place  an  alternative 
methodology  for  making  payments  on  costs 
related  to  utilities. 

e.  Order  of  distribution.  (1)  F&A  costs  are 
the  broad  categories  of  costs  discussed  in 
Section  F  1 

(2)  Depreciation  and  use  allowances, 
operation  and  maintenance  expienses,  and 
general  administrative  and  general  expenses 
stwuld  be  allocated  in  that  order  to  the 
remaining  F&A  cost  categories  as  well  as  to 
the  ma|or  functions  and  specialized  service 
fecilities  of  the  institution.  Other  cost 
c:ategories  may  be  allocated  in  the  order 
determined  to  be  most  appropriate  by  the 
institutions  When  cross  allocation  of  costs  is 
made  as  provided  in  subsection  (3),  this 
order  of  allocation  does  not  apply. 

(3)  Normally  a  F&A  cost  category  will  be 
considered  closed  once  it  has  been  allocated 
to  other  cost  objectives,  and  costs  may  not  be 
subsequently  allocated  to  it.  However,  a  cross 
allocation  of  costs  between  two  or  more  F&A 
cost  categories  may  be  used  if  such  allocation 
will  result  in  a  more  equitable  allocation  of 
costs.  If  a  cross  alltxation  is  used,  an 
appropriate  modification  to  the  composition 
of  the  F&A  cost  categories  described  in 
S«:tion  F  is  required 

F  Identification  and  Assignment  ofFSrA 
Costs 

1  Definition  of  Facilities  and 
Administration  F&A  costs  are  broad 
categories  of  costs.  "Facilities"  is  defined  as 
depreciation  and  use  allowances,  interest  on 
debt  associated  with  certain  buildings, 
equipment  and  capital  improvements, 
operation  and  maintenance  expenses,  and 
library  expenses.  "Administration"  is 
defined  as  general  administration  and  general 
expenses,  defiartmental  administration, 
sfionsored  projects  administration,  student 
administration  and  services,  and  all  other 
typies  of  expenditures  not  listed  specifically 
under  one  of  the  subcategories  of  Facilities 
(including  cross  allocations  from  other 
pcmis). 

2.  Depreciation  and  use  allowances,  a.  The 
expenses  under  this  heading  are  the  portion 
of  the  costs  of  the  institution's  buildings, 
capital  improvements  to  land  and  buildings. 


and  equipment  which  are  computed  in 
accordance  with  Section  J.  12. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d,  the  expenses 
included  in  this  category  shall  be  allocated 
in  the  following  manner: 

(1)  Depreciation  or  use  allowances  on 
buildings  used  exclusively  in  the  conduct  of 
a  single  function,  and  on  capital 
improvements  and  equipment  used  in  such 
buildings,  shall  be  assigned  to  that  function. 

(2)  Depreciation  or  use  allowances  on 
buildings  used  for  more  than  one  function, 
and  on  capital  improvements  and  equipment 
used  in  such  buildings,  shall  be  allocated  to 
the  individual  functions  performed  in  each 
building  on  the  basis  of  usable  square  feet  of 
space,  excluding  common  areas  such  as 
hallways,  stairwells,  and  rest  rooms. 

(3)  Depreciation  or  use  allowances  on 
buildings,  capital  improvements  and 
equipment  related  to  space  (e.g.,  individual 
rooms,  laboratories)  u»ed  jointly  by  more 
than  one  function  (as  determined  by  the 
users  of  the  space)  shall  be  treated  as  follows. 
The  cost  of  each  jointly  used  unit  of  space 
shall  be  allcxated  to  benaflting  functions  on 
the  basis  of: 

(a)  the  employee  full-time  equivalents 
(FTEs)  or  salaries  and  wages  of  those 
individual  functions  benefiting  from  the  use 
of  that  space;  or 

(b)  institution-wide  employee  FTEs  or 
salaries  and  wages  applicable  to  the 
benefiting  major  functions  (see  Section  B.l) 
of  the  institution. 

(4)  Depreciation  or  use  allowances  on 
certain  capital  improvements  to  land,  such  as 
paved  parking  areas,  fences,  sidewalks,  and 
the  like,  not  included  in  the  cost  of  buildings, 
shall  be  allcxated  to  user  categories  of 
stucients  and  employees  on  a  full-time 
equivalent  basis.  The  amount  allocated  to  the 
student  category  shall  be  assigned  to  the 
instruction  function  of  the  institution.  The 
amount  allcxated  to  the  employee  category 
shall  be  further  allcxated  to  the  major 
functions  of  the  institution  in  profKirtion  to 
the  salaries  and  wages  of  all  employees 
applicable  to  those  functions. 

3.  Interest.  Interest  on  debt  associated  with 
certain  buildings,  equipment  and  capital 
improvements,  as  defined  in  Sections  ].22.e 
and  f,  shall  be  classified  as  an  expenditure 
under  the  category  Facilities.  These  costs 
shall  be  allocated  in  the  same  manner  as  the 
depreciation  or  use  allowances  on  the 
buildings,  equipment  and  capital 
improvements  to  which  the  interest  relates. 

4.  Operation  and  maintenance  expenses,  a. 
The  expenses  under  this  heading  are  those 
that  have  been  incrurred  for  the 
administration,  supervision,  operation, 
maintenance,  preservation,  and  protection  of 
the  institution's  physical  plant.  They  include 
expenses  normally  incurred  for  such  items  as 
janitorial  and  utility  services;  repairs  and 
ordinary  or  normal  alterations  of  buildings, 
furniture  and  equipment:  care  of  grounds; 
maintenance  and  operation  of  buildings  and 
other  plant  facilities;  security;  earthquake 
and  disaster  preparedness;  environmental 
safety;  hazardous  waste  disposal;  prop>erty. 
liability  and  all  other  insurance  relating  to 
property;  space  and  capital  leasing;  facility 
planning  and  management;  and,  central 


receiving.  The  operation  and  maintenance 
expense  category  should  also  include  its 
allocable  share  of  fringe  benefit  c»st8. 
depreciation  and  use  allowances,  and  interest 
costs. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Sec:tion  E.2,d,  the  expenses 
included  in  this  category  shall  be  allcxated 
in  the  same  manner  as  described  in 
subsection  2.b  for  depreciation  and  use 
allowances. 

5.  General  administration  and  genera! 
expenses,  a.  The  expenses  under  this  heading 
are  those  that  have  been  incnirred  for  the 
general  executive  and  administrative  officas 
of  educational  institutions  and  other  expense 
of  a  general  charac:ter  which  do  not  relate 
solely  to  any  major  function  of  the 
institution;  i.e.,  solely  to  (1)  instruction,  (2) 
organized  research,  (3)  other  sponsored 
activities,  or  (4)  other  institutional  acrtivities. 
The  general  administration  and  general 
expiense  category  should  also  include  its 
allocable  share  of  fringe  benefit  costs, 
opieration  and  maintenance  expense, 
depreciation  and  use  allowanc:es.  and  interest 
(x>sts.  Examples  of  general  administration 
and  general  expenses  include:  those  expienses 
incurred  by  administrative  offices  that  serve 
the  entire  university  system  of  which  the 
institution  is  a  part;  central  offices  of  the 
institution  such  as  the  President's  or 
Chancellor's  office,  the  offices  for  institution- 
wide  financial  management,  business 
services,  budget  and  planning,  personnel 
management,  and  safety  and  risk 
management;  the  office  of  the  General 
Counsel;  and,  the  operations  of  the  central 
administrative  management  information 
systems.  General  administration  and  general 
expenses  shall  not  include  expenses  incurred 
within  non-  university-wide  deans'  offices, 
academic  departments,  organized  research 
units,  or  similar  organizational  units,  (See 
subsection  6,  Departmental  administration 
expenses.) 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.  the  expenses 
included  in  this  category  shall  be  grouped 
first  according  to  common  major  functions  of 
the  institution  to  which  they  render  services 
or  provide  benefits.  The  aggregate  expienses 
of  each  group  shall  then  be  allocated  to 
serviced  or  benefited  functions  on  the 
modified  total  cost  basis.  Mcxiified  total  costs 
consist  of  the  same  elements  as  those  in 
Section  G.2.  When  an  activity  included  in 
this  F&A  cost  category  provides  a  service  or 
product  to  another  institution  or 
organization,  an  appropriate  adjustment  must 
be  made  to  either  the  expenses  or  the  basis 
of  allocation  or  both,  to  assure  a  proper 
allegation  of  costs, 

6,  Departmental  administration  expenses. 
a.  The  expenses  under  this  heading  are  those 
that  have  been  incurred  for  admini-strative 
and  supjKjrting  services  that  benefit  common 
or  joint  dep»artmental  activities  or  objectives 
in  academic  deans'  offices,  academic 
departments  and  divisions,  and  organized 
research  units.  Organized  research  units 
include  such  units  as  institutes,  study 
centers,  and  research  centers.  Departmental 
administration  expenses  are  subject  to  the 
following  limitations. 


(1)  Academic  deans'  offices.  Salaries  and 
operating  expenses  are  limited  to  those 
attributable  to  administrative  funcrtions. 

(2)  Academic  departments: 

(a)  Salaries  and  hinge  benefits  attributable 
to  the  administrative  work  (including  bid  and 
proposal  preparation)  of  faculty  (including 
department  heads],  and  other  professional 
piersonnel  conducting  research  and/or 
instruction,  shall  be  allowed  at  a  rate  of  3.6 
percent  of  modified  total  direct  costs.  This 
category  does  not  include  professional 
business  or  professional  aclministrative 
officers.  This  allowance  shall  be  added  to  the 
cxtraputation  of  the  F&A  cost  rale  for  major 
functions  in  Section  G;  the  expenses  covered 
by  the  allowance  shall  be  excluded  from  the 
departmental  administration  cost  pool.  No 
documentation  is  required  to  support  this 
allowance. 

(b)  Other  aclministrative  and  suppiorting 
expenses  incurred  within  academic 
departments  are  allowable  provided  they  are 
treated  consistently  in  like  circumstances. 
This  would  include  expienses  such  as  the 
salaries  of  seciretarial  and  clerical  staffs,  the 
salaries  of  administrative  officers  and 
assistants,  travel,  office  supplies,  stcxkrooms. 
and  the  like. 

(3)  Other  fringe  benefit  cx>sts  applicable  to 
the  salaries  and  wages  included  in 
subsections  (1)  and  (2)  are  allowable,  as  well 
as  an  appropriate  share  of  general 
administration  and  general  expanses, 
operation  and  maintenance  expenses,  and 
depreciation  and/or  use  allowances. 

(4)  Federal  agencies  may  authorize 
reimbursement  of  additional  cxtsts  for    ■ 
dep>artment  heads  and  fainilty  only  in 
exceptional  cases  where  an  institution  can 
demonstrate  undue  hardship  or  detriment  to 
project  performance. 

b.  In  developing  the  departmental 
administration  cost  fiool.  spiecial  care  should 
be  exercised  to  ensure  that  costs  incurred  for 
the  same  purpose  in  like  circumstances  are 
treated  consistently  as  either  direct  or  F&A 
costs.  For  example,  salaries  of  technical  staff, 
laboratory  supplies  (e.g.,  chemicals), 
telephone  toll  charges,  animals,  animal  care 
costs,  computer  costs,  travel  costs,  and 
specialized  shop  costs  shall  be  treated  as 
direct  cost  wherever  identifiable  to  a 
particular  cost  objective.  Direct  chai^ng  of 
these  costs  may  be  acxomplished  through 
specific  identification  of  individual  costs  to 
benefiting  cost  objectives,  or  through 
recfiarge  centers  or  specialized  service 
facilities,  as  appropriate  under  the 
circumstances.  The  salaries  of  administrative 
and  clerical  staff  should  normally  be  treated 
as  F&A  costs.  Direct  charging  of  these  costs 
may  be  appropriate  where  a  major  project  or 
activity  explicitly  budgets  for  administrative 
or  clerical  services  and  individuals  involved 
can  be  specifically  identified  with  the  projcxrt 
or  activity.  Items  such  as  office  supplies, 
postage,  local  telephone  costs,  and 
membershipis  shall  normally  be  treated  as 
F&A  costs, 

c.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.  the  expanses 
included  in  this  category  shall  be  allcxated 
as  follows; 

(1)  The  administrative  expenses  of  the 
dean's  office  of  each  college  and  sc:hool  shall 
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lx>  rtll(K  iitt'd  to  thf  ac;a<ifmir  dopartments 
within  that  rolkgc  or  sihiKil  on  thp  modified 
total  cost  basis. 

(2)  Thn  adininistrativfi  oxpensps  of  each 
.tradnmif:  department,  and  thn  department's 
share  of  the  expenses  all(x:afeil  in  siit)se(  tion 
( I )  shall  be  allocated  to  the  appropriate 
function.s  of  the  department  on  the  modified 
total  cost  b,isis 

7   Spt-nwrprf  prnjfcts  mlmiiiistmtifin.  a 
The  expenses  under  this  heading  are  limited 
to  those  incurred  by  .i  separate 
orgcinizalion(s)  established  prinurtiv  to 
administer  sponsored  proiec:ts,  inrlnding 
■.ur.h  functions  as  nr.int  and  rontratt 
administration  (Federal  and  non-Federal), 
sjiecial  security.  purf;hasmj>.  personnel, 
ndministration.  ,ind  editmg  and  publishing  t)f 
research  and  other  reports.  They  include  the 
salaries  and  expanses  of  the  head  of  sue  h 
orj^anization,  a.ssistants.  and  immediate  staff, 
together  with  the  salaries  and  expenses  of 
personnel  engaged  in  supporting  dctivitics 
maintained  by  the  organiMtion.  such  as  st(x;k 
rooms.  stenoRTdphic  fKiols  and  the  like.  This 
category  also  includes  an  allcx:able  share  of 
fringe  benefit  costs,  genera!  administration 
and  general  expenses,  operation  and 
maintenance  expenses,  depreciation/use 
allowances.  Appropriate  adjustments  will  be 
made  for  services  provided  to  other  functions 
or  organizations. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.  the  expenses 
included  in  this  category  shall  Iw  allocated 
to  the  major  functions  of  the  institution 
under  which  the  sponsored  projects  are 
conducted  on  the  basis  of  the  modified  total 
cost  of  sponsored  projec:ts 

c.  An  appropriate  adjustment  shall  be 
made  to  eliminati;  any  duplicate  charges  to 
sponsored  agrwments  when  this  category 
includes  similar  or  identical  activities  as 
those  included  in  the  general  administration 
and  general  expense  category  or  other  F&A 
cost  items,  such  as  accounting.  pnK;uremenl. 
or  personnel  administration. 

8.  Libmry  expenses,  a.  The  expenses  under 
this  heading  are  those  that  have  be«n 
incurred  for  the  operation  of  the  libniry. 
including  the  cost  of  books  and  library 
materials  purchased  for  the  library,  less  any 
items  of  library  mc.ome  that  qualify  as 
applicable  credits  under  Section  (:.5  The 
library  expense  category  should  also  include 
the  fringe  bmefits  applicable  to  the  salaries 
and  wages  included  therein,  an  appropriate 
share  of  general  administration  and  general 
expense,  operation  and  maintenance 
expense,  and  depreciation  and  use 
allowances.  Costs  incurred  in  the  purchases 
of  rare  books  (museum-type  books)  with  no 
value  to  sponsored  agreements  should  not  be 
alUxated  to  them 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  F  2  d.  the  exfienses 
included  in  this  category  shall  be  allocate<l 
first  on  the  basis  of  primary  categories  of 
users,  including  students,  professional 
employees,  and  other  users. 

(1)  The  student  category  shall  consist  of 
full-time  equivalent  students  enrolled  at  the 
institution,  regardless  of  whether  thev  earn 
credits  toward  a  degree  or  certificate 

(2)  The  professional  employee  category 
shall  consist  of  all  faculty  members  and  other 


professional  employees  of  the  institution,  on 
a  full-time  equivalent  basis 

(3)  The  other  users  category  shall  consist 
of  all  other  users  of  library  facilities. 

c  Amount  all()<;ated  in  subsection  b  shall 
be  assignetl  further  as  follows: 

(1)  The  amount  in  the  student  category 
shall  be  assigned  to  the  instruction  hinction 
of  the  institution 

(2)  The  amount  in  the  professional 
employee  (.ategory  shall  be  assigned  to  the 
major  functions  of  the  institution  -n 
proportion  to  the  salaries  and  wages  of  all 
faculty  members  and  other  professional 
employees  applicable  to  those  functions. 

(3)  The  amount  in  the  other  usors  category 
shall  be  assigned  to  the  other  institutional 
activities  function  of  the  institution. 

9.  Student  administration  and  services,  a. 
The  expenses  under  this  heading  are  those 
that  have  been  incurred  for  the 
administration  of  student  affairs  and  for 
services  to  students,  including  expenses  of 
such  activities  as  deans  i)f  students, 
admissions,  registrar,  counseling  and 
placement  services,  student  advisers,  student 
health  and  infirmary  services,  catalogs,  and 
commencements  and  convocjjtions.  The 
salaries  of  members  of  the  academic  staff 
whose  responsibilities  to  the  institution 
require  administrative  work  that  benefits 
sponsored  projects  may  also  be  included  to 
the  extent  that  the  portion  charged  to  student 
aiiministration  is  determined  in  accordance 
with  Section  J.8.  This  expense  category  also 
includes  the  fringe  benefit  costs  applicable  to 
the  salaries  and  wages  included  therein,  an 
appropriate  share  of  general  administration 
■ind  general  expwnses.  operation  and 
maintenance,  and  use  allowances  and/or 
depreciation. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.  the  expenses 
in  this  category  shall  be  allocated  to  the 
instruction  function,  and  subsequently  to 
sponsored  agreements  in  that  function. 

10.  Offset  for  F&A  expenses  otherwise 
provided  for  by  the  Federal  Gowrnment.  a. 
The  items  to  be  accumulated  under  this 
heading  are  the  reimbursements  and  other 
payments  from  the  Federal  Government 
which  are  made  to  the  institution  to  support 
solely,  specifically,  and  directly,  in  whole  or 
in  part,  any  of  the  administrative  or  service 
activities  described  in  subsections  2  through 
9. 

b  The  items  in  this  group  shall  be  treated 
as  a  credit  to  the  affected  individual  F&A  cost 
category  Ixsfur*?  that  category  is  allocated  to 
t)onefiting  functions. 

(,  Determination  and  Application  of  F&A 
Cost  Rate  or  Rates 

1.  FfrA  cost  pools,  a.  (1)  Subject  to 
subsection  b.  the  separate  categories  of  F&A 
costs  allocated  to  each  major  function  of  the 
institution  as  prescribed  in  Section  F  shall  be 
aggregated  and  treated  as  a  common  pool  for 
that  hinction.  The  amount  in  each  pool  shall 
be  divided  by  the  distribution  base  described 
in  subsection  2  to  arrive  at  a  single  F&A  cost 
rate  for  each  function. 

(2)  The  rate  for  each  function  is  used  to 
distribute  F&A  costs  to  individual  sponsored 
agreements  of  that  function.  Since  a  common 
pool  is  established  for  each  major  function  of 


the  institution,  a  separate  F&A  cost  rate 
would  be  established  for  each  of  the  major 
functions  described  in  Section  B.I  under 
which  sponsored  agreements  are  carried  out. 

(3)  Each  institution's  F&A  cost  rate  process 
must  be  appropriately  designed  to  ensure 
that  Federal  sponsors  do  not  in  any  way 
subsidize  the  F&A  costs  of  other  sponsors, 
specifically  activities  sponsored  by  industry 
and  foreign  governments.  Accordingly,  each 
allocation  method  used  to  identify  and 
allocate  the  F&A  cost  pools,  as  described  in 
Sections  E.2  and  F.2  through  F.9.  must 
contain  the  full  amount  of  the  institution's 
modified  total  costs  or  other  appropriate 
units  of  measurement  used  to  make  the 
computations.  In  addition,  the  final  rate 
distribution  base  (as  defined  in  subsection  2) 
for  each  major  function  (organized  research, 
instruction,  etc.,  as  described  in  .Section  B.l) 
shall  contain  all  the  programs  or  activities 
which  utilize  the  F&A  costs  allocated  to  that 
major  function.  At  the  time  a  F&A  cost 
proposal  is  submitted  to  a  cognizant  Federal 
agency,  each  institution  must  describe  the 
process  it  uses  to  ensure  that  Federal  funds 
are  not  used  to  subsidize  industry  and 
foreign  govelmment  funded  programs. 

b.  In  some  instances  a  single  rate  basis  for 
use  across  the  board  on  all  work  within  a 
major  function  at  an  institution  may  not  be 
appropriate.  A  single  rate  for  research,  for 
example,  might  not  take  into  account  those 
different  environmental  factors  and  other 
conditions  which  may  affect  substantially  the 
F&A  costs  applicable  to  a  particular  segment 
of  research  at  the  institution.  A  particular 
segment  of  research  may  be  that  performed 
under  a  single  sponsored  agreement  or  it  may 
consist  of  research  under  a  group  of 
sponsored  agreements  performed  in  a 
common  environment.  The  environmental 
factors  are  not  limited  to  the  physical 
location  of  the  work.  Other  important  factors 
are  the  level  of  the  administrative  support 
required,  the  nature  of  the  facilities  or  other 
resources  employed,  the  scientific  disciplines 
or  technical  skills  involved,  the 
organizational  arrangements  used,  or  any 
combination  thereof  Where  a  particular 
segment  of  a  sponsored  agreement  is 
performed  within  an  enviromnent  which 
appears  to  generate  a  significantly  different 
level  of  F&A  costs,  provisions  should  be 
made  for  a  separate  F&A  cost  pool  applicable 
to  such  work.  The  separate  F&A  cost  pool 
should  be  developed  during  the  regular 
course  of  the  rate  determination  process  and 
the  separate  F&A  cost  rate  resulting 
therefrom  should  be  utilized;  provided  it  is 
determined  that  (ll  such  F&A  cost  rate  differs 
significantly  from  that  which  would  have 
been  obtained  under  subsection  a,  and  (2)  the 
volume  of  work  to  which  such  rate  would 
apply  is  material  in  relation  to  other 
sponsored  agreements  at  the  institution. 

2.  The  distribution  basis.  F&A  costs  shall 
be  distributed  to  applicable  sponsored 
agreements  and  other  benefiting  activities 
within  each  major  function  (see  Section  B.l) 
on  the  basis  of  modified  total  direct  costs, 
consisting  of  all  salaries  and  wages,  fringe 
benefits,  materials  and  supplies,  services, 
travel,  and  subgrants  and  subcontracts  up  to 
the  first  S25,(XX)  of  each  subgrant  or 
subcontract  (regardless  of  the  period  covered 


by  the  subgrant  or  subcontract)  Equipment, 
capital  expenditures,  charges  for  patient  care 
and  tuition  remission,  rental  costs, 
scholarships,  and  fellowships  as  well  as  the 
portion  of  each  subgrant  and  subcontract  in 
excess  of  S25.000  shall  be  excluded  from 
modified  total  direct  costs.  Other  items  may 
only  be  excluded  where  necessary  to  avoid 
a  serious  inequity  in  the  distribution  of  F&A 
costs.  For  this  purpose,  a  F&A  cost  rale 
should  be  determined  for  each  of  the  separate 
F&A  cost  pools  developed  pursuant  to 
subsection  1.  The  rate  in  each  case  should  be 
stated  as  the  percentage  which  the  amount  of 
the  particular  F&A  cost  pool  is  of  the 
modified  total  direct  costs  identified  with 
such  pool. 

3.  Negotiated  lump  sum  for  F&A  costs.  A 
negotiated  fixed  amount  in  lieu  of  F&A  costs 
may  be  appropriate  for  self-contained,  off- 
campus,  or  primarily  subcontracted  activities 
where  the  benefits  derived  from  an 
institution's  F&A  services  cannot  be  readily 
determined.  Such  negotiated  F&A  costs  will 
be  treated  as  an  ofbet  before  allocation  to 
instruction,  organized  research,  other 
sponsored  activities,  and  other  institutional 
activities.  The  base  on  which  such  remaining 
expenses  are  allocated  should  be 
appropriately  adjusted. 

4.  Predetermined  rates  for  F&A  costs. 
Public  Law  87-638  (76  Stat.  437)  authorizes 
the  use  of  predetermined  rates  in 
determining  the  "indirect  costs"  (F&A  costs 
in  this  Circular)  applicable  under  research 
agreements  with  educational  institutions. 
The  stated  objectives  of  the  law  are  to 
simplify  the  administration  of  cost-type 
research  and  development  contracts 
(including  grants)  with  educational 
institutions,  to  fecilitate  the  preparation  of 
their  budgeK  and  to  permit  more 
expeditious  closeout  of  such  contracts  when 
the  work  is  completed.  In  view  of  the 
potential  advantages  offered  by  this 
procedure,  negotiation  of  predetermined 
rates  for  F&A  costs  for  a  period  of  two  to  four 
years  should  be  the  norm  in  those  situations 
where  the  cost  experience  and  other 
pertinent  facts  available  are  deemed 
sufficient  to  enable  the  parties  involved  to 
reach  an  informed  judgment  as  to  the 
probable  level  of  F&A  costs  during  the 
ensuing  accounting  periods. 

5.  Negotiated  fixed  rates  and  carry-forward 
provisions.  When  a  fixed  rate  is  negotiated  in 
advance  for  a  fiscal  year  (or  other  time 
period),  the  over-  or  under-recovery  for  that 
year  may  be  included  as  an  adjustment  to  the 
F&A  cost  for  the  next  rate  negotiation.  When 
the  rate  is  negotiated  before  the  carry-forward 
adjustment  is  determined,  the  carry-forward 
amount  may  be  applied  to  the  next 
subsequent  rate  negotiation.  When  such 
adjustments  are  to  be  made,  each  fixed  rate 
negotiated  in  advance  for  a  given  period  will 
be  computed  by  applsring  the  expected  F&A 
costs  allocable  to  sponsored  agreements  for 
the  forecast  period  plus  or  minus  the  carry- 
forward adjustment  (over-  or  under-recovery) 
ttom  the  prior  (leriod,  to  the  forecast 
distribution  base.  Unrecovered  amounts 
under  lump-sum  agreements  or  cost-sharing 
provisions  of  prior  years  shall  not  be  carried 
forward  for  consideration  in  the  new  rate 
negotiation.  There  must,  however,  be  an 


advance  understanding  in  each  case  between 
the  institution  and  the  cognizant  Federal 
agency  as  to  whether  these  differences  will 
be  considered  in  the  rate  negotiation  rather 
than  making  the  determination  after  the 
differences  are  known.  Further,  institutions 
electing  to  use  this  carry-forward  provision 
may  not  subsequently  change  without  prior 
approval  of  the  cognizant  Federal  agency.  In 
the  event  that  an  institution  returns  to  a 
postdetermined  rate,  any  over-  or  under- 
recovery  during  the  period  in  which 
negotiated  fixed  rates  and  carry-forward 
provisions  were  followed  will  be  included  in 
the  subsequent  postdetermined  rates.  Where 
multiple  rates  are  used,  the  same  procedure 
will  be  applicable  for  determining  each  rate. 

6.  Provisional  and  final  rates  for  F&A  costs. 
Where  the  cognizant  agency  determines  that 
cost  experience  and  other  pertinent  facts  do 
not  justify  the  use  of  predetermined  rates,  or 
a  fixed  rate  with  a  carry-forward,  or  if  the 
parties  cannot  agree  on  an  equitable  rate,  a 
provisional  rate  shall  be  established.  To 
prevent  substantial  overpayment  or 
underpayment,  the  provisional  rate  may  be 
adjusted  by  the  cognizant  agency  during  the 
institution's  fiscal  year.  Predetermined  or 
fixed  rates  may  replace  provisional  rates  at 
any  time  prior  to  the  close  of  the  institution's 
fiscal  year.  If  a  provisional  rate  is  not 
replaced  by  a  predetermined  or  fixed  rate 
prior  to  the  end  of  the  institution's  fiscal 
year,  a  final  rate  will  be  established  and 
upward  or  downward  adjustments  will  be     - 
made  based  on  the  actual  allowable  costs 
incurred  for  the  period  involved. 

7.  Fixed  rates  for  the  life  of  the  sponsored 
agreement,  a.  Federal  agencies  shall  use  the 
negotiated  rates  for  F&A  costs  in  effect  at  the 
time  of  the  initial  award  throughout  the  life 
of  the  sponsored  agreement.  "Life"  for  the 
purpose  of  this  subsection  means  each 
competitive  segment  of  a  project  A 
competitive  segment  is  a  pwriod  of  years 
approved  by  the  Federal  funding  agency  at 
the  time  of  the  award.  If  negotiated  rate 
agreements  do  not  extend  through  the  life  of 
the  sponsored  agreement  at  the  time  of  the 
initial  award,  then  the  negotiated  rate  for  the 
last  year  of  the  sponsored  agreement  shall  be 
extended  through  the  end  of  the  life  of  the 
sponsored  agreement.  Award  levels  for 
sponsored  agreements  may  not  be  adjusted  in 
future  years  as  a  result  of  changes  in 
negotiated  rates. 

b.  When  an  educational  institution  does 
not  have  a  negotiated  rate  with  the  Federal 
Government  at  the  time  of  the  award 
(because  the  educational  institution  is  a  new 
grantee  or  the  parties  cannot  reach  agreement 
on  a  rate),  the  provisional  rate  used  at  the 
time  of  the  award  shall  be  adjusted  once  a 
rate  is  negotiated  and  approved  by  the 
cognizant  agency. 

8.  Limitation  on  reimbursement  of 
administrative  costs,  a.  Notwithstanding  the 
provisions  of  subsection  l.a,  the 
administrative  costs  charged  to  sponsored 
agreements  awarded  or  amended  (including 
continuation  and  renewal  awards)  with 
effective  dates  beginning  on  or  after  the  start 
of  the  institution's  first  fiscal  year  which 
begins  on  or  after  October  1, 1991.  shall  be 
limited  to  26%  of  modified  total  direct  costs 
(as  defined  in  subsection  2)  for  the  total  of 


General  Administration  and  General 
Expenses,  Departmental  Administration. 
Sponsored  Projects  Administration,  and 
Student  Administration  and  Sen'ices 
(including  their  allocable  share  of 
depreciation  and/or  use  allowances,  interest 
costs,  operation  and  maintenance  expenses, 
and  fringe  benefits  costs,  as  provided  by 
Sections  F.5.  F.6,  F.7  and  F.9)  and  all  other 
types  of  expenditures  not  listed  specifically 
under  one  of  the  subcategories  of  facilities  in 
Section  F. 

b.  Existing  F&A  cost  rates  that  affact 
institutions'  fiscal  years  which  begin  on  or 
after  October  1. 1991,  shall  be  unilaterally 
amended  by  the  cognizant  Federal  ^ncy  to 
reflect  the  cost  limitation  ii^  subsection  a. 

c  Permanent  rates  established  prior  to  this 
revision  which  have  been  amended  in 
accordance  with  subsection  b  may  be 
renegotiated.  However,  no  such  renegotiated 
rate  may  exceed  the  rate  which  would  have 
been  in  effoct  if  the  agreement  had  remained 
in  effect;  nor  may  the  administrative  portion 
of  any  renegotiated  rate  exceed  the  limitation 
in  subsection  a. 

d.  Institutions  should  not  change  their 
accountii^  or  cost  allocation  methods  which 
were  in  effect  on  May  1 .  1991 .  if  the  effiact 
is  to:  (i)  change  the  charging  of  a  particular 
type  of  cost  from  F&A  to  direct,  or  (ii) 
reclassify  costs,  or  increase  allocations.  frtMn 
the  administrative  pools  identified  in 
subsection  a  to  the  other  FSlA  cost  pools  or 
fringe  benefits.  Cognizant  Federal  agencies 
are  authorized  to  permit  changes  where  an 
institution's  charging  practices  are  at 
variance  %vith  acceptable  practices  followed 
by  a  substantial  majority  of  other  institutions. 

9.  Alternative  method  for  administrative 
costs  a.  Notwithstanding  the  provisions  of 
subsection  l.a,  an  institution  may  elect  to 
claim  fixed  allowance  for  the 
"Administration  "  portion  of  F&A  costs  The 
allowance  could  be  either  24%  of  modified 
total  direct  costs  or  a  percentage  equal  to 
95%  of  the  most  recently  negotiated  fixed  or 
predetermined  rate  for  the  cost  pools 
included  under  "Administration"  as  defined 
in  Section  F.l.  whichever  is  less,  provided 
that  no  accounting  or  cost  allocation  changes 
with  the  effects  described  in  subsection  8.d 
have  occurred.  Under  this  alternative,  no  cost 
proposal  need  be  prepared  for  the 
"Administration"  portion  of  the  F&A  cost 
rate  nor  is  further  identification  or 
documentation  of  these  costs  required  (see 
subsection  c).  Where  a  negotiated  F&A  cost 
agreement  includes  this  alternative,  an 
institution  shall  make  no  further  charges  for 
the  expenditure  cat^ories  described  in 
Sections  F  5.  F.6.  F.7  and  F.9. 

b.  In  negotiations  of  rates  for  subsequent 
periods,  an  institution  that  has  elected  the 
option  of  subsection  a  may  continue  to 
exercise  it  at  the  same  rate  without  further 
identification  or  docimiientation  of  costs, 
provided  that  no  accounting  or  cost 
allocation  changes  with  the  effects  described 
in  subsection  8.d  have  occurred 

c.  If  an  institution  elects  to  accept  a 
threshold  rate,  it  is  not  required  to  perform 

a  detailed  analysis  of  its  administrative  costs. 
However,  in  orider  to  compute  the  facilities 
components  of  its  F&A  cost  rate,  the 
institution  must  reconcile  its  F&A  cost 
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proposal  to  its  financial  stalements  and  make 
appropriate  adjustments  and  reclassifications 
to  identify  the  costs  of  each  major  function 
as  defined  in  Section  B.l,  as  well  as  to 
identify  and  allocate  the  Eacilities 
components.  Administrative  costs  that  are 
not  identified  as  such  by  the  institution's 
accounting  system  (such  as  those  incurred  in 
academic  departments)  will  be  classified  as 
instructional  costs  for  purposes  of 
reconciling  F&A  cost  proposals  to  financial 
statements  and  allocating  facilities  costs. 

10.  Individual  rate  components.  In  order  to 
satisfy  the  requirements  of  Section  I  12. f  and 
to  provide  mutually  agreed  upon  information 
for  management  purposes,  each  F&A  cost  rate 
negotiation  or  determination  shall  include 
development  of  a  rate  for  each  F&A  cost  pool 
as  well  as  the  overall  F&A  cost  rate 

11.  NenotiatJon  and  approval  ofFB-A  rate. 
a.  Cognizant  agency  assignments  "A 
cognizant  agency"  means  the  Federal  agency 
responsible  for  negotiating  and  approving 
F&A  rates  for  an  educational  in.stitufion  on 
behalf  of  all  Federal  agencies. 

(1)  Cost  negotiation  cognizance  is  assigned 
to  the  Department  of  Health  and  Human 
Services  (HHS)  or  the  Department  of 
Defense's  Office  of  Naval  Research  (DOD), 
normally  depending  on  which  of  the  two 
agencies  (HHS  or  DOD)  provides  more  funds 
to  the  educational  institution  for  the  most 
recent  three  years.  Information  on  funding 
shall  be  derived  from  relevant  data  gathered 
by  the  National  Science  Foundation.  In  cases 
where  neither  HHS  nor  DOD  provides 
Federal  funding  to  an  educational  institution, 
the  cognizant  agency  assignment  shall 
default  to  HHS.  Notwithstanding  the  method 
for  cognizance  determination  described 
above,  other  arrangements  for  cognizance  of 

a  particular  educational  institution  may  also 
be  based  in  part  on  the  types  of  research 
performed  at  the  educational  institution  and 
shall  be  decided  based  on  mutual  agreement 
between  HHS  and  DOD. 

(2)  Cognizant  assignments  as  of  December 
31.  1995.  shall  continue  in  effect  through 
educational  institutions'  fiscal  years  ending 
during  1997,  or  the  period  covered  by 
negotiated  agreements  in  effect  on  December 
31,  1995,  whichever  is  later,  except  for  those 
educational  instit\itions  with  cognizant 
agencies  other  than  HHS  or  DOD.  Cognizance 
for  these  educational  institutions  shall 
transfer  to  HHS  or  DOD  at  the  end  of  the 
period  covered  by  the  current  negotiated  rate 
agreement.  After  cognizance  is  established,  it 
shall  continue  for  a  five-year  period. 

b.  Acceptance  of  rates.  The  negotiated  rates 
shall  be  accepted  by  all  Federal  agencies. 
Only  under  special  circumstances,  when 
required  by  law  or  regulation,  may  an  agency 
use  a  rate  different  from  the  negotiated  rate 
for  a  class  of  spKinsored  agreements  or  a 
single  sponsored  agreement. 

c.  Correcting  deficiencies.  The  cognizant 
agency  shall  negotiate  changes  needed  to 
correct  systems  deficiencies  relating  to 
acra>untability  for  sponsored  agreements. 
Cognizant  agencies  shall  address  the 
concerns  of  other  affected  agencies,  as 
appropriate. 

d.  Pesolving  questioned  costs.  The 
cognizant  agency  shall  conduct  any 
necessary  negotiations  with  an  educational 


institution  regarding  amounts  questioned  by 
audit  that  are  due  the  Federal  Government 
related  to  costs  covered  by  a  negptiated 
agreement. 

c.  Reimbursement.  Reimbursement  to 
cognizant  agencies  for  work  performed  under 
Circular  A-21  may  be  made  by 
reimbursement  billing  under  the  Economy 
Act,  31  use.  1535. 

f.  Procedure  for  establishing  facilities  and 
administrative  rates.  The  cognizant  agency 
shall  arrange  with  the  educational  institution 
to  provide  copies  of  rate  proposals  to  all 
interested  agencies.  Agencies  wanting  such 
copies  should  notify  the  cognizant  agency. 
Rates  shall  be  established  by  one  of  the 
following  methods: 

(1)  Formal  negotiation.  The  cognizant 
agency  is  responsible  for  negotiating  and 
approving  rates  for  an  educational  institution 
on  behalf  of  all  Federal  agencies.  Non- 
cognizant  Federal  agencies,  which  award 
sponsored  agreements  to  an  educational 
institution,  shall  notify  the  cognizant  agency 
of  speciilc  concerns  (i.e.,  a  need  to  establish 
special  cost  rates)  which  could  affect  the 
negotiation  process.  The  cognizant  agency 
shall  address  the  concerns  of  all  interested 
agencies,  as  appropriate.  A  pre- negotiation 
conference  may  be  scheduled  among  all 
interested  agencies,  if  necessary.  The 
cognizant  agency  shall  then  arrange  a 
negotiation  conference  with  the  educational 
institution. 

-{2)  Other  than  formal  negotiation.  The 
cognizant  agency  and  educational  institution 
may  reach  an  agreement  on  rates  without  a 
formal  negotiation  conference;  for  example, 
through  corres{x>ndence  or  use  of  the 
simplified  method  described  in  this  Circular. 

g.  Formalizing  determinations  and 
agreements.  The  cognizant  agency  shall 
formalize  all  determinations  or  agreements 
reached  with  an  educational  institution  and 
provide  copies  to  other  agencies  having  an 
interest. 

h.  Disputes  and  disagreements.  Where  the 
cognizant  agency  is  unable  to  reach 
agreement  with  an  educational  institution 
with  regard  to  rates  or  audit  resolution,  the 
appeal  system  of  the  cognizant  agency  shall 
be  followed  for  resolution  of  the 
disagreement 

H.  Simplified  Method  for  Small  Institutions. 

1.  General,  a.  Where  the  total  direct  cost  of 
work  covered  by  this  Circular  at  an 
institution  does  not  exceed  $10  million  in  a 
fiscal  year,  the  use  of  the  simplified 
procedure  described  in  subsection  2,  may  be 
used  in  determining  allowable  F&A  costs. 
Under  this  simplified  procedure,  the 
institution's  most  recent  annual  financial 
report  and  immediately  available  supporting 
information  with  salaries  and  wages 
segregated  from  other  costs,  will  be  utilized 
as  a  basis  for  determining  the  F&A  cost  rate 
applicable  to  all  sponsored  agreements. 

b.  The  simplifieid  procedure  should  not  be 
used  where  it  produces  results  which  appear 
inequitable  to  the  Federal  Government  or  the 
institution.  In  any  such  case.  F&A  costs 
should  be  determined  through  use  of  the 
regular  procedure. 

2.  Simplified  procedure,  a.  Establish  the 
total  amount  of  salaries  and  wages  paid  to  all 
employees  of  the  institution. 


b.  Establish  a  F&A  cost  pool  consisting  of 
the  expenditum  (exclusive  of  capital  items 
and  other  costs  specifically  identified  as 
unallowable)  which  customarily  are 
classified  under  the  following  titles  or  their 
equivalents: 

(1)  General  administration  and  general 
expenses  (exclusive  of  costs  of  student 
administration  and  services,  student 
activities,  student  aid,  and  scholarships). 

(2)  Of>eration  and  maintenance  of  physical 
plant;  and  depreciation  and  \ia6  allowances; 
after  appropriate  adjustment  for  costs 
applicable  to  other  institutional  activities. 

(3)  Library. 

(4)  Department  administration  expenses, 
which  will  be  computed  as  20  percent  of  the 
salaries  and  expenses  of  deans  and  heads  of 
departments. 

In  those  cases  where  expenditures 
classified  under  subsection  (1)  have 
previously  been  allocated  to  other 
institutional  activities,  they  may  be  included 
in  the  F&A  cost  pool.  The  total  amount  of 
salaries  and  wages  included  in  the  F&A  cost 
pool  must  be  separately  identified. 

c.  Establish  a  salary  and  wage  distribution 
base,  determined  by  deducting  from  the  total 
of  salaries  and  wages  as  established  in 
subsection  a  the  amount  of  salaries  and 
wages  included  under  subsection  b. 

d.  Establish  the  F&A  cost  rate,  determined 
by  dividing  the  amount  in  the  F&A  cost  pool, 
subsection  b,  by  the  amount  of  the 
distribution  base,  subsection  c. 

e.  Apply  the  F&A  cost  rate  to  direct  salaries 
and  wages  for  individual  agreements  to 
determine  the  amount  of  F&A  costs  allocable 
to  such  agreements. 

/.  General  Provisions  for  Selected  Items  of 
Cost 

Sections  1  through  50  provide  principles  to 
be  applied  in  establishing  the  allowability  of 
certain  items  involved  in  determining  cost. 
These  principles  should  apply  irrespective  of 
whether  a  particular  item  of  cost  is  properly 
treated  as  direct  cost  or  F&A  cost.  Failure  to 
mention  a  particular  item  of  cost  is  not 
intended  to  imply  that  it  is  either  allowable 
or  unallowable;  rather,  determination  as  to 
allowability  in  each  case  should  be  based  on 
the  treatment  provided  for  similar  or  related 
items  of  cost.  In  case  of  a  discrepancy 
between  the  provisions  of  a  specific 
sponsored  agreement  and  the  provisions 
below,  the  agreement  should  govern. 

1.  Advertising  and  public  relations  costs,  a. 
The  term  advertising  costs  means  the  costs  of 
advertising  media  and  corollary 
administrative  costs.  Advertising  media 
include  magazines,  newspapers,  radio  and 
television  programs,  direct  mail,  exhibits, 
and  the  like. 

b.  The  term  public  relations  includes 
conununity  relations  and  means  those 
activities  dedicated  to  maintaining  the  image 
of  the  institution  or  maintaining  or 
promoting  understanding  and  bvorable 
relations  with  the  commimity  or  public  at 
large  or  any  segment  of  the  public. 

c.  The  only  allowable  advertising  costs  are 
those  which  are  solely  for 

(1)  The  recruitment  of  personnel  required 
for  the  performance  by  the  institution  of 
obligations  arising  under  the  sponsored 


agreement,  when  considered  in  conjunction 
with  all  other  recruitment  costs,  as  set  forth 
in  Section  J.37; 

(2)  The  procurement  of  goods  and  services 
for  the  performance  of  the  spkonsored 
agreement; 

(3)  The  disposal  of  scrap  or  surplus 
materials  acquired  in  the  performance  of  the 
sponsored  agreement  except  when 
institutions  are  reimbursed  for  disposal  costs 
at  a  predetermined  amount  in  accordance 
with  Circular  A-llO;  or 

(4)  Other  specific  purposes  necessary  to 
meet  the  requirements  of  the  sponsored 
agreement. 

d.  The  only  allowable  public  relations 
costs  are: 

(1)  Costs  specifically  required  by 
sponsored  agreements; 

(2)  Costs  of  communicating  with  the  public 
and  press  pertaining  to  specific  activities  or 
accomplishments  which  result  from 
performance  of  sfKinsored  agreements;  or 

(3)  Costs  of  conducting  general  liaison  with 
news  media  and  government  pubhc  relations 
officers,  to  the  extent  that  such  activities  are 
limited  to  communication  and  liaison 
necessary  to  keep  the  public  informed  on 
matters  of  public  concern,  such  as  notices  of 
contract/grant  awards,  financial  matters,  etc. 

e.  Costs  identified  in  subsections  c  and  d 
if  incurred  for  more  than  one  sponsored 
agreement  or  for  both  sponsored  work  and 
other  work  of  the  institution,  are  allowable  to 
the  extent  that  the  principles  in  Sections  D 
and  E  are  observed. 

f.  Unallowable  advertising  and  public 
relations  costs  include  the  following: 

(1)  All  advertising  and  public  relations 
costs  other  than  as  specified  in  subsections 
c,  d,  and  e; 

(2)  Costs  of  convocations  or  other  events 
related  to  instruction  or  other  institutional 
activities  including: 

(i)  Costs  of  displays,  demonstrations,  and 
exhibits; 

(ii)  Costs  of  meeting  rooms,  hospitality 
suites,  and  other  special  facilities  used  in 
conjunction  with  shows  and  other  special 
events;  and 

(iii)  Salaries  and  wages  of  employees 
engaged  in  setting  up  and  displajring 
exhibits,  making  demonstrations,  and 
providing  briefings; 

(3)  Costs  of  promotional  items  and 
memorabilia,  including  models,  gifts,  and 
souvenirs; 

(4)  Costs  of  advertising  and  public  relations 
designed  solely  to  promote  the  institution. 

2.  Alcoholic  beverage.  Costs  of  alcoholic 
beverages  are  unalloMrable. 

3.  Alumni/ae  activities.  Costs  incurred  for, 
or  in  support  of.  alumni/ae  activities  and 
similar  services  are  unallowable. 

4.  Bad  debts.  Any  losses,  whether  actual  or 
estimated,  arising  from  uncollectible 
accounts  and  other  claims,  related  collections 
costs,  and  related  legal  costs,  are 
unallowable. 

5.  Civil  defense  costs.  Civil  defense  costs 
are  those  incurred  in  planning  for.  and  the 
protection  of  life  and  property  a^inst,  the 
possible  effects  of  enemy  attack.  Reasonable 
costs  of  civil  defense  measures  (including 
costs  in  excess  of  normal  plant  protection 
costs,  first-aid  training  and  supplies. 


firefighting  training,  posting  of  additional 
exit  notices  and  directions,  and  other 
approved  civil  defense  measures)  undertaken 
on  the  institution's  premises  pursuant  to 
suggestions  or  requirements  of  civil  defense 
authorities' are  allowable  when  distributed  to 
all  activities  of  the  institution.  Capital 
expenditures  for  civil  defense  purposes  will 
not  be  allowed,  but  a  use  allowance  or 
depreciation  may  be  permitted  in  accordance 
with  provisions  set  E^th  in  Section  1.12. 
Costs  of  local  civil  defense  prefects  not  on 
the  institution's  premises  an  unallowable. 

6.  Commencement  and  convocation  costs. 
Costs  incurred  for  conunenoements  and 
convocations  are  unallowable,  except  as 
provided  for  in  Section  F.9. 

7.  Communication  costs.  Costs  incurred  for 
telephone  services,  local  and  long  distance 
telephone  calls,  telegrams,  radiograms, 
postage  and  the  like,  are  allowable. 

8.  Compensation  for  personal  services,  a. 
General.  Compensation  for  personal  services 
covers  all  amounts  paid  currently  or  accrued 
by  the  institution  for  services  of  employees 
rendered  during  the  period  of  performance 
under  sponsored  agraements.  Such  amounts 
include  salaries,  wages,  and  fringe  benefits 
(see  subsection  0-  These  costs  are  allowable 
to  the  extent  that  the  total  compensation  to 
individual  employees  conforms  to  the 
established  policies  of  the  institution, 
consistentiy  applied,  and  provided  that  the 
charges  for  work  performed  directly  on 
sponsored  agreements  and  for  other  work 
allocable  as  F&A  costs  are  determined  and 
supported  as  provided  below.  Chaiges  to 
sponsored  agreements  may  include 
reasonable  amounts  for  activities 
contributing  and  intimately  related  to  work 
imder  die  agreements,  such  as  delivering 
special  lectures  about  specific  aspects  of  the 
ongoing  activity,  writing  reports  and  aiticles, 

'  participating  in  appropriate  seminars, 
consulting  with  colleagues  and  graduate 
students,  and  attending  meetings  and 
conferences.  Incidental  work  (that  in  excess 
of  normal  for  the  individual),  for  which 
supplemental  compensation  is  paid  by  an 
institution  under  institutional  policy,  need 
not  be  included  in  the  payroll  distribution 
systems  described  below,  provided  such 
work  and  compensation  are  separately 
identified  and  documented  in  the  financial 
management  system  of  the  institution. 

b.  Payroll  distribution.  (1)  General 
Principles,  (a)  The  distribution  of  salaries  and 
wages,  whether  treated  as  direct  or  F&A 
costs,  will  be  based  on  payrolls  documented 
in  accordance  with  the  generally  accefrted 
practices  of  colleges  and  universities, 
institutions  may  include  in  a  residual 
categOTy  ail  activities  that  are  not  directiy 
charged  to  sponsored  agreements,  and  that 
need  not  be  distributed  to  more  than  one 
activity  for  purposes  of  identifying  F&A  costs 
and  the  functions  to  which  they  are  allocable. 
The  components  of  the  residual  category  are 
not  required  to  be  separately  documented. 

(h)  The  apportionment  of  employees' 
salaries  and  wages  which  are  chargeable  to 
more  ttian  one  sponsored  agreement  or  other 
cost  objective  will  be  accomplished  by 
methods  which  will  (1)  be  in  accordance 
with  Sections  A.2  and  C,  (2)  produce  an 
equitable  distribution  of  chaiges  for 


employee's  activities,  and  (3)  distinguish  the 
employees'  direct  activities  from  their  F&A 
activities. 

(c)  In  the  use  of  any  methods  for 
apportioning  salaries,  it  is  recognized  that,  in 
an  academic  setting,  teaching,  research, 
service,  and  administration  are  often 
inextricably  intermingled.  A  precise 
assessment  of  factors  that  contribute  to  costs 
is  not  always  feasible,  nor  is  it  expected. 
Reliance,  therefore,  is  placed  on  estimates  in 
which  a  degree  of  tolerance  is  appropriate. 

(d)  There  is  no  single  best  method  for 
documenting  the  distribution  of  charges  for 
personal  services.  Metliods  for  apportioning 
salaries  and  wages,  however,  must  meet  the 
criteria  specified  in  subeection  b.(2). 
Examples  of  acc8ptal>le  methods  are 
contained  in  subsection  c.  Other  methods 
which  meet  the  criteria  specified  in 
subsection  b.(2)  also  shall  be  deemed 
acceptable,  if  a  mutually  satisfactory 
alternative  Agreement  is  reached. 

(2)  Criteria  for  Acceptable  Methods,  (a)  The 
payroll  distribution  system  will  (i)  be 
incorporated  into  the  official  records  of  the 
institution,  (ii)  reasonably  reflect  the  activity 
for  which  the  employee  is  compensated  by 
the  institution,  and  (iii)  encompass  both 
sponsored  and  all  other  activities  on  an 
integrated  basis,  but  may  include  the  use  of 
subsidiary  records.  (Compensation  for 
incidental  work  described  in  Section  J.8.a 
need  not  be  included.) 

(b)  The  method  must  recognize  the 
principle  of  after-the-fact  confirmation  or 
determination  so  that  costs  distributed 
represent  actual  costs,  unless  a  mutually 
satisfactory  alternative  agreement  is  reached. 
Direct  cost  activities  and  F&A  cost  activities 
may  be  confirmed  by  responsible  persons 
with  suitable  means  of  verification  that  the 
work  was  performed.  Confirmation  by  the 
employee  is  not  a  requirement  for  either 
direct  or  F&A  cost  activities  if  other 
responsible  persons  make  appropriate 
confirmations. 

(c)  The  payroll  distribution  system  will 
allow  confirmation  of  activity  allocable  to 
each  sponsored  agreement  and  each  of  the 
cat^ories  of  activity  needed  to  identify  F&A 
costs  and  the  functions  to  which  they  are 
allocable.  The  activities  chargeable  to  F&A 
cost  categories  or  the  major  functions  of  the 
institution  for  employees  whose  salaries 
must  be  apportioned  (see  subsection  b.(l)(b)), 
if  not  initidly  identified  as  separate 
categories,  may  be  subsequently  distributed 
by  any  reasonable  method  mutually  agreed 
to,  including,  but  not  limited  to,  suitably 
conducted  surveys,  statistical  sampling 
procedures,  or  the  application  of  negotiated 
fixed  rates. 

(d)  Practices  vary  among  institutions  and 
within  institutions  as  to  the  activity 
constituting  a  full  workload.  Therefore,  the 
payroll  distribution  system  may  reflect 
cat^ories  of  activities  expressed  as  a 
percentage  distribution  of  total  activities. 

(e)  Direct  and  F&A  charges  may  be  made 
initially  to  sponsored  agreements  on  the  t>asis 
of  estimates  made  befwe  services  are 
performed.  When  such  estimates  are  used 
significant  changes  in  the  corresponding 
work  activity  must  be  identified  and  entered 
into  the  pajToll  distribution  system.  Short- 
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temn  (such  as  ono  or  two  months)  fluctuation 
bntween  workload  categories  need  not  be 
considered  as  long  as  the  distribution  of 
salaries  and  wages  is  reasonable  over  the 
longer  tnrni.  such  as  an  academic  period. 

(n  The  system  will  provide  for 
indep)«ndent  internal  evaluations  to  ensure 
the  system's  effectiveness  and  compliance 
with  the  above  standards 

(gj  For  systems  which  meet  these 
standards,  the  institution  will  not  be  required 
to  provide  additional  support  or 
documentaiH>n  for  the  effort  actually 
performed. 

c.  Examples  nf  Acceptable  Mfthods  for 
Payroll  Distribution  (II  Plan-Confirmation: 
Under  this  method,  the  distribution  of 
salaries  and  wages  of  profiessorial  and 
professional  staff  applicable  to  sponsored 
agreements  is  based  on  budgeted,  planned,  or 
assigne<l  work  activity,  updated  to  reflect  any 
significant  changes  in  work  distribution.  A 
plan-confirmation  system  used  for  salaries 
and  wages  charged  directly  or  indirectly  to 
sponsored  agreements  will  met-t  the 
following  standards: 

(aj  A  system  nf  budgeted,  plannetl,  or 
assigned  work  activity  will  be  incorporated 
into  the  official  records  of  the  institution  and 
encompass  both  sponsored  and  all  other 
activities  on  an  integrated  basis  The  system 
may  include  the  use  of  subsidiary  rvTords. 

(bl  The  system  will  rea.sonablv  reflect  only 
the  activity  for  which  the  employee  is 
rompiensrtted  by  the  institution 
(compensation  for  incidental  work  described 
in  subsection  a  need  not  be  intludedl. 
Practices  vary  among  institutions  and  within 
institutions  as  to  the  activity  constituting  a 
full  worklond  Hence,  the  system  will  retle<.t 
categories  of  activities  expressed  as  a 
percentage  distribution  of  total  activities 
(See  Section  H  for  treatment  of  F&A  ■  osts 
under  the  simplified  method  for  small 
institutions.) 

(c)  The  system  will  reflect  adivity 
applicable  to  each  s(>insored  agreement  and 
to  each  categorv  needed  to  identify  K&A  costs 
and  the  function-i  In  which  thev  am  allocable. 
The  system  may  treat  F&A  <:ost  activities 
initially  within  a  residual  rategorv  and 
sukweq.ently  determine  them  by  alternate 
methods  as  discussed  in  subsection  b.(2)(c) 

(ci)  The  system  will  provide  tor 
mtxlification  of  an  individual's  salary  or 
salary  di.stribution  commensurate  with  a 
significant  change  in  the  employee's  work 
activity  Shottterm  (such  as  one  or  two 
months)  fluctuation  between  workload 
categories  need  not  be  considered  as  long  as 
the  distribution  of  salaries  and  wages  is 
reasonable  over  the  longer  term,  such  as  an 
academic  period.  Whenever  it  i-s  apparent 
that  a  significant  change  in  work  activit>' 
which  is  dimctlv  or  indirectly  charged  to 
sponsored  agreements  will  occur  or  has 
occurred,  the  change  will  be  diMumente<i 
over  the  signature  ot  a  responsible  official 
and  entered  into  the  system. 

(e)  At  least  annually  a  statement  will  be 
signed  by  the  employee.  princif>al 
investigator,  or  responsible  officialls)  using 
suitable  means  nf  verification  that  the  work 
was  performed,  stating  that  salaries  and 
wages  charged  to  sponsored  agrtfcn:ents  as 
direct  charges,  and  to  residual,  F&A  cost  or 


other  categories  are  reasonable  in  relation  to 
work  performed. 

(f)  The  system  will  provide  for 
independent  internal  evaluation  to  ensure 
the  system's  integrity  and  compliance  with 
the  above  standards. 

(g)  In  the  use  of  this  method,  an  institution 
shall  not  be  required  to  provide  additional 
support  or  documentation  for  the  effort 
actually  performed. 

(2)  After-the-fact  Activity  Records:  Under 
this  system  the  distribution  of  salaries  and 
wages  bythe  institution  will  be  supported  by 
activity  reports  as  prescribed  below. 

(a)  Activity  reports  will  reflect  the 
distribution  of  activity  expended  by 
employees  covered  by  the  system 
(compensation  for  incidental  work  as 
described  in  subsection  a  need  not  be 
included). 

(b)  These  reports  will  reflect  an  af^er-the- 
iud  reporting  of  the  percentage  distribution 
of  activity  of  employees.  Charges  may  be 
made  initially  on  the  basis  of  estimates  made 
before  the  services  are  performed,  provided 
that  such  charges  are  promptly  adjusted  if 
significant  differences  are  indicated  by 
activity  records. 

(c)  Repiorts  will  reasonably  reflect  the 
activities  for  which  employees  are 
compensated  by  the  institution.  To  confirm 
that  the  distribution  of  activity  represents  a 
reasonable  estimate  of  the  work  performed  by 
the  employee  during  the  pjeriod.  the  repwrts 
will  be  signed  by  the  employee,  principal 
investigator,  or  respionsible  ofTiciaUs)  using 
suitable  means  of  verification  that  the  work 
was  perfonned. 

Id)  The  system  will  reflect  a(  tivity 
a|)plic«blc  to  each  sponsored  agreement  and 
til  each  category  needed  to  identify  F4A  costs 
and  the  hinctions  to  which  they  are  allocable. 
The  system  may  treat  F*A  cost  activities 
initially  within  a  residual  category  and 
subsequently  determine  them  by  alternate 
methods  as  discussed  in  subsection  b.(2)(c). 

(e)  For  professorial  and  professional  staff, 
the  reports  will  be  prep>ared  each  academic 
term,  but  no  less  frequently  than  every  six 
months.  For  other  employees,  unless 
alternate  arrangements  are  agreed  to,  the 
repKirts  will  tw)  prepared  no  less  frequently 
than  monthly  and  will  coincide  with  one  or 
more  pay  periods. 

(0  Where  the  institution  uses  time  cards  or 
other  forms  of  after-the-fact  pwyroll 
documents  as  original  documentation  for 
payroll  and  payroll  charges,  such  documents 
shall  qualify  as  records  for  this  purpxjse, 
provided  that  they  meet  the  requirements  in 
subsections  (a)  through  (e). 

(.»)  Multiple  Confirmation  Records:  Under 
this  system,  the  distribution  of  salaries  and 
wages  of  professorial  and  professional  staff 
will  he  suppKjrted  by  records  which  certify 
separately  for  direct  and  F»A  cost  activities 
as  prescrib«'d  below 

(a)  For  employees  covered  by  the  system, 
there  will  be  direct  cost  records  to  reflect  the 
distribution  of  that  activity  expended  which 
is  to  bo  allocable  as  direct  cost  to  each 
spon.sored  agreement.  There  will  also  be  F*A 
cost  records  to  reflect  the  distribution  of  that 
activity  to  F&A  costs.  These  records  may  be 
kept  jointly  or  separately  (but  are  to  be 
certified  sepiarately.  see  below). 


(b)  Salary  and  wage  chai^ges  may  be  made 
initially  on  the  basis  of  estimates  made  befiore 
the  services  are  performed,  provided  that 
such  charges  are  promptly  adjusted  if 
significant  diffierences  occur. 

(c)  Institutional  records  will  reasonably 
reflect  only  the  activity  for  which  employees 
are  compensated  by  the  institution 
(comp>ensation  for  incidental  work  as 
described  in  subsection  a  need  not  be 
included). 

(d)  The  system  will  reflect  activity 
applicable  to  each  spionsored  agreement  and 
to  each  category  needed  to  identify  F&A  costs 
and  the  functions  to  which  they  are  allocable. 

(e)  To  confirm  that  distribution  of  activity 
represents  a  reasonable  estimate  of  the  work 
performed  by  the  employee  during  the 
period,  the  record  for  each  employee  will 
include:  (i)  the  signature  of  the  employee  or 
of  a  person  having  direct  knowledge  of  the 
work,  confirming  that  the  record  of  activities 
allocable  as  direct  costs  of  each  spxsnsured 
agreement  is  appropriate;  and,  (ii)  the  record 
of  F&A  costs  will  include  the  signature  of 
responsible  personCs)  who  use  suitable  means 
of  verification  that  the  work  was  performed 
and  is  consistent  with  the  overall  distribution 
of  the  employee's  compensated  activities. 
These  signatures  may  all  be  on  the  same 
document. 

(f)  The  reports  will  be  prepered  each 
academic  term,  but  no  less  frequently  than 
every  six  months 

(g)  Where  the  institution  uses  time  cards  or 
other  forms  of  afler-lhe-fact  payroll 
documents  as  original  documentation  for 
payroll  and  pwyroll  charges,  such  documents 
shall  qualify  as  records  for  this  purp>oses. 
provided  they  meet  the  requirements  in 
subsections  (a)  through  (f) 

d.  Salary  rates  for  faculty  members.  (1) 
Salary  rates  for  academic  year.  Charges  for 
work  (lerformed  on  sponsored  agreements  by 
fiaculty  members  during  the  academic  year 
will  be  based  on  the  individual  (acuity 
member's  regular  compensation  for  the 
continuous  period  which,  under  the  policy  of 
the  institution  concerned,  constitutes  the 
basis  of  his  salary.  Charges  for  work 
performed  on  sponsored  agreements  during 
all  or  any  portion  of  such  period  are 
allowable  at  the  base  salary  rate.  In  no  event 
will  charges  to  sponsored  agreements, 
irrespective  of  the  basis  of  computation, 
exceed  tlie  propxirtionate  share  of  the  base 
salary  for  that  period.  This  principle  applies 
to  all  members  of  the  faculty  at  an  institution. 
Since  intra-university  consulting  is  assumed 
to  be  undertaken  as  a  university  obligation 
requiring  no  compensation  in  addition  to 
full-time  base  salary,  the  principle  also 
applies  to  faculty  members  who  function  as 
consultants  or  otherwise  contribute  to  a 
sponsored  agreement  conducted  by  another 
faculty  member  of  the  same  institution. 
However,  in  unusual  cases  where 
consultation  is  across  departmental  lines  or 
involves  a  separate  or  remote  operation,  and 
the  work  performed  by  the  consultant  is  in 
addition  to  his  regular  departmental  load, 
any  charges  for  such  work  representing  extra 
compiensation  above  the  base  salary  are 
allowable  provided  that  such  consulting 
arrangements  are  specifically  provided  for  in 
the  agreement  or  approved  in  writing  by  the 
sponsoring  agency. 


(2)  Periods  outside  the  academic  year,  (a) 
Except  as  otherwise  specified  for  teaching 
activity  in  subaection  (b),  charges  for  work 
perfrained  by  faculty  members  on  spwnsored 
agreements  during  the  summer  months  or 
other  period  not  included  in  the  base  salary 
period  will  be  determined  for  each  faculty 
member  at  a  rate  not  in  excess  of  the  base 
salary  divided  by  the  pwriod  to  which  the 
base  salary  relates,  and  will  be  limited  to 
charges  made  in  accordance  with  other  parts 
of  this  section.  The  base  salary  period  used 
in  computing  chai:ge8  for  work  performed 
during  the  summer  months  will  be  the 
number  of  months  covered  by  the  faculty 
member's  official  academic  year 
appointment. 

M  Charges  for  teaching  activities 
performed  by  faculty  members  on  sponsored 
agreements  during  the  summer  months  or 
other  periods  not  included  in  the  base  salary 
period  will  be  based  on  the  normal  policy  of 
the  institution  governing  compensation  to 
faculty  members  for  teadiing  assignments 
during  such  periods. 

(3)  Part-time  faculty.  Charges  for  work 
performed  on  sponsored  agreements  by 
faculty  membera  having  only  p>art-time 
appointments  will  be  determined  at  a  rate  not 
in  excess  of  that  regularly  ptaid  for  the  p>art- 
time  assignments.  For  example,  an  institution 
pays  $5000  to  a  bculty  member  fx  half-time 
teaching  during  the  academic  year.  He 
devoted  one-half  of  his  remaining  time  to  a 
sponsored  agreement  Thus,  his  additional 
compensation,  chargeable  by  the  institution 
to  the  agreement,  would  be  one-half  of  S5000, 
or  $2500. 

e.  Noninstitutional  professional  activities. 
Unless  an  arrangement  is  specifically 
authorized  by  a  Federal  sponscMing  agency, 
an  institution  must  follow  its  institution- 
wide  policies  and  practices  concerning  the 
permissible  extent  of  professional  services 
that  can  be  provided  outside  the  institution 
for  noninstitutional  compiensatioD.  Where 
such  institution-wide  policies  do  not  exist  or 
do  lot  adequately  defiiiie  the  permissible 
extent  of  consulting  or  other  noninstitutional 
activities  undertaken  for  extra  outside  pMy, 
the  Federal  Govenunent  may  require  that  the 
effcMl  of  profrasional  staff  working  on 
sponsored  agreements  be  allocated  between 
(1)  institutional  activities,  and  (2) 
noninstitutional  pnofessional  activities.  If  the 
sponsoring  agency  considers  the  extent  of 
noninstitutional  pirofessional  effect  excessive, 
appropriate  arrangBments  governing 
compensation  will  be  negotiated  on  a  case- 
by-case  basis. 

f.  Fringe  benefits.  (1)  Pring?  benefits  in  the 
form  of  regular  compwnsation  piaid  to 
employees  during  poiods  of  authorized 
absences  from  the  job,  such  as  few  annual 
leave,  sick  leave,  military  leave,  and  the  like, 
an  allowable,  provided  such  costs  are 
distrilnited  to  all  institutional  activities  in 
proportion  to  the  relative  amoimt  of  time  or 
effort  actually  devoted  by  the  employees.  See 
Section  J. 40  for  treatment  of  sabbatical  leave. 

(2)  Fringe  benefits  in  the  fonn  of  onployer 
conhlbutions  or  expwnses  for  social  security, 
employee  insurance,  workmen's 
compensation  insurance,  tuition  or  remission 
of  tuition  for  individual  employees  are 
allowable,  pirovided  such  benefits  ue  granted 


in  accordance  with  estaUisbed  educational 
institutional  policies,  and  are  di^ributed  to 
all  institutional  activities  on  an  equitable 
basis.  Tuition  benefits  bx  fiunily  members 
other  than  the  employee  are  unallowaUe  ftv 
fiscal  years  beginning  after  September  90, 
1998.  See  Section  ).41.b,  Schcdarships  and 
student  aid  costs,  for  treatment  of  tuition 
remission  provided  to  students. 

(3)  Rules  for  pension  plan  costs  are  as 
follows: 

(a)  Costs  of  the  institution's  piension  plan 
which  are  incurred  in  accordance  with  the 
established  policies  of  the  institution  are 
allowable,  provided:  (i)  such  policies  meet 
the  test  of  reasonableness,  (ii)  die  methods  of 
cost  allocation  are  equitable  for  all  activities, 
(iii)  the  amount  of  pension  cost  assigned  to 
eacJi  fiscal  year  is  oetennined  in  acctHdaooe 
with  subsection  (b),  and  (iv)  the  cost  assigned 
to  a  given  fiscal  year  is  p>aid  or  funded  for 
all  plan  p>aiticip>ants  within  six  months  after 
the  end  of  that  year.  However,  increases  to 
normal  and  pust  sovice  ponsion  costs  caused 
by  a  delay  in  funding  the  actuarial  liability 
leyond  30  days  after  each  quarter  of  the  year 
to  which  such  costs  are  ass^nable  are 
unallowable. 

(b)  The  amount  of  pension  cost  assigned  to 
each  fiscal  year  shall  be  determined  in 
accordance  vrith  generally  accepted 
accounting  pnindples.  Institutions  may  elect 
to  follow  the  "Cost  Accounting  Standard  for 
Composition  and  Measiunnent  of  Pension 
Cost"  (48  Part  9904-412). 

(c)  Premiums  p)aid  for  pension  plan 
termination  insiuanoe  pnirsuant  to  the 
Employee  Retirement  Inconie  Security  Ac^ 
(ERISA)  of  1974  (Pub.  L.  93-406)  are 
allowable.  Late  p>ayment  chaiges  on  such 
premiums  are  unallowable.  Excise  taxes  on 
accumulated  funding  deficiencies  and 
prohibited  transactions  of  pension  plan 
fiduciaries  imposed  under  ERISA  are  also 
imallowable. 

(4)  Fringe  benefits  may  be  assigned  to  cost 
objectives  by  identifying  specific  lenefits  to 
sp)TCific  individual  employees  or  by 
allocating  on  the  basis  of  institution-Mride 
salaries  and  wages  of  the  employees 
receiving  the  lenefits.  When  the  allocation 
method  is  used,  sepiarate  allocations  must  be 
made  to  selective  groupings  of  employees, 
imless  the  institution  demcmstrates  that  costs 
in  relationship  to  salaries  and  %vages  do  not 
differ  significantly  far  different  groupM  of 
employees.  Fringe  benefits  shall  be  treated  in 
the  same  manner  as  the  salaries  and  wages 
of  the  emplojrees  receiving  the  benefits.  The 
benefits  rekted  to  salaries  and  wages  treated 
as  direct  costs  shall  also  be  treated  as  direct 
costs:  the  benefits  related  to  salaries  and 
w^s  treated  as  FftA  coats  shall  be  treated 
as  FftA  costs. 

g  Institution-furnished  auttxnobiles.  That 
pxxtion  of  the  cost  of  institution-fiimished 
automobiles  that  relates  to  piersonal  use  by 
employees  (including  transportation  to  and 
from  work)  is  tmallcnrable  regardless  of 
whethCT  the  cost  is  repxvted  as  taxable 
income  to  the  employees. 

9.  Contingency  ptovisions.  Contributioiu  to 
a  contingency  reserve  or  any  similar 
provisiffli  made  for  events,  the  occurrence  of 
which  cannot  be  foratold  with  certainty  as  to 
time,  intensity,  or  with  an  assurance  of  their 


happening,  are  unallowable.  (See  abo 
Section  J.21.C) 

10.  Deans  offoeutty  and  gfodaate  schools. 
The  salaries  md  ejqwnaes  of  deans  of  fKuhy 
and  graduate  schools,  or  their  equivalents, 
and  their  ttaffi,  are  allowaMa. 

1 1.  Defense  and  prosecutitm  of  criminal 
and  civil  proceeding^,  clams,  appeals  and 
patent  infringement 

a  Definitions.  "Gravictian."  as  used 
herein,  means  a  judgment  or  cooviction  of  a 
criminal  <^Bnae  by  any  court  of  com|>etent 
jurisdiction,  whether  entered  upon  verdict  or 
a  plea,  including  a  oonvictiea  due  to  a  f>lea 
of  nolo  contenttere. 

"Costs."  include,  but  are  not  limited  to, 
administrative  and  clerical  expenses;  the  cost 
of  legal  services,  whether  performed  by  in- 
houae  or  private  counsel:  the  costs  of  the 
services  of  aooountants,  oonmhaats,  or 
others  retained  by  the  institutkin  to  assist  it: 
costs  of  employees,  officers  and  trustees,  and 
any  similar  coats  incuned  before,  during,  and 
after  conunencement  of  a  judicial  or 
administrative  proceeding  that  bears  a  direct 
relationship  to  the  piraoaecBngB. 

"Fraud,"  as  used  herein,  means  (i)  acts  of 
fraud  or  corrupition  or  attampits  to  defraud  the 
Federal  Govenunent  or  to  corrupt  its  agents, 
(ii)  acts  that  constitute  a  cause  far  debawnent 
or  suspension  (as  spwcified  in  agency 
regulaticMu).  and  (iii)  acts  which  violate  the 
False  Claims  Act  31  U.S.C,  sectioas  3729- 
3731,  or  the  Anti-kickback  Act.  41  U.S.C, 
sections  51  and  54. 

"Penalty,"  does  not  include  restitution, 
reimbuiMment  or  compensatory  damages. 

"Proceeding,"  includn  an  investigBtioD. 

b.  (1)  Excepit  as  otherwise  described  herein, 
costs  incurred  in  connectioo  with  any 
criminal,  dvil  or  administrative  piroceoding 
(including  filing  of  a  false  certificatkw) 
commenced  by  the  Federal  Government,  or  a 
State,  local  or  foreign  govmuDent  are  not 
allowable  if  the  proceeding  (a)  relates  to  a 
violation  of,  or  failure  to  comply  with,  a 
Federal,  State,  local  or  foreign  statute  or 
regulation,  by  the  institution  (including  its 
^ents  and  employees);  and  (b)  results  in  any 
of  the  following  diispositions: 

(i)  In  a  criminal  f>roceedii^  a  oraviction. 

(ii)  In  a  dvil  or  wlministrative  proceeding 
involving  an  allegation  of  fraud  or  similar 
miscondtKt  a  determinatioo  of  institutional 
liability. 

(iii)  In  the  case  of  any  dvil  or 
administrative  proceeding,  the  impxxition  of 
a  monetary  p)enalty. 

(iv)  A  final  dedsion  by  an  appropxiate 
Federal  official  to  debar  or  suspend  the 
institution,  to  reednd  or  void  an  award,  or 
to  terminate  an  award  for  default  by  reason 
of  a  violation  or  failure  to  comply  with  a  law 
or  regulatioa. 

(v)  A  dispositioa  by  consent  or 
compromise,  if  the  action  could  have 
resulted  in  any  of  the  dispositions  described 
in  subsections  (i)  through  (iv). 

(2)  If  more  than  one  puocaeding  involves 
the  same  alleged  misconduct,  the  costs  of  all 
such  pHxoeedings  shall  be  unallowable  if  any 
one  of  them  results  in  one  of  the  dispositions 
shown  in  sulisection  b. 

c  If  a  proceeding  referred  to  in  subaection 
b  is  commenoed  by  the  Federal  Government 
and  is  resolved  by  consent  or  cumpromise 
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pursuant  to  an  agreement  entered  into  by  the 
institution  and  the  Federal  GovBnunent,  then 
the  costs  incurred  by  the  institution  in 
connection  with  such  proceedings  that  are 
otherwise  not  allowable  under  subsection  b 
may  be  allowed  to  the  extent  specifically 
provided  in  such  agreement. 

d.  If  a  proceeding  referred  to  in  subsection 
b  is  commenced  by  a  State,  local  or  foreign 
government,  the  authorized  Federal  ofTicial 
may  allow  the  costs  incurred  by  the 
institution  for  such  proceedings,  if  such 
authorized  official  determines  that  the  costs 
were  incurred  as  a  result  of  (1)  a  specific  term 
or  condition  of  a  federally-sponsored 
agreement,  or  (2)  specific  written  direction  of 
an  authorized  official  of  the  sponsoring 
agency. 

e.  Costs  incurred  in  connection  with 
proceedings  described  in  subsection  b.  but 
which  are  not  made  unallowable  by  that 
subsection,  may  be  allowed  by  the  Federal 
Government,  but  only  to  the  extent  that: 

(1)  The  costs  are  reasonable  in  relation  to 
the  activities  required  to  deal  with  the 
proceeding  and  the  underlying  cause  of 
action; 

(2)  Payment  of  the  costs  incurred,  as 
allowable  and  allocable  coeUi,  is  not 
prohibited  by  any  other  provision(s)  of  the 
sponsored  agreement; 

(3)  The  costs  are  not  otherwise  recovered 
from  the  Federal  Government  or  a  third 
party,  either  directly  as  a  result  of  the 
proceeding  or  otherwise;  and, 

(4)  The  percentage  of  costs  allowed  does 
not  exceed  the  percentage  determined  by  an 
authorized  Federal  official  to  be  appropriate 
considering  the  complexity  of  procurement 
litigation,  generally  accepted  principles 
governing  the  award  of  legal  fees  in  civil 
actions  involving  the  United  States  as  a 
party,  and  such  other  factors  as  may  be 
appropriate.  Such  percentage  shall  not 
exceed  80  percent.  However,  if  an  agreement 
reached  under  subsection  c  has  explicitly 
considered  this  80  percent  limitation  and 
permitted  a  higher  percentage,  than  the  full 
amount  of  costs  resulting  from  that 
agreement  shall  be  allowable. 

f.  Costs  incurred  by  the  institution  in 
connection  with  the  defense  of  suits  brought 
by  its  employees  or  ex-employees  under 
section  2  of  the  Major  Fraud  Act  uf  1988 
(Pub.  L  100-7001,  including  the  cost  of  all 
relief  necessary  to  make  such  employee 
whole,  where  the  institution  was  found  liable 
or  settled,  are  unallowable. 

g.  Costs  of  legal,  accounting,  and 
consultant  services,  and  related  costs, 
mcurred  in  connection  with  defense  against 
Federal  Government  claims  or  appeals,  or  the 
prosecution  ut  claims  or  appeals  against  the 
Federal  Government,  are  unallowable. 

h.  Costs  of  legal,  accounting,  and 
consultant  services,  and  related  costs, 
incurred  in  connection  with  patent 
infringement  litigation,  are  unallowable 
unless  otherwise  provided  for  in  the 
sponsored  agreements. 

i  Costs  which  may  be  unallowable  under 
this  section,  including  directly  associated 
costs,  shall  be  segregated  and  accounted  for 
by  the  institution  separately.  During  the 
pendency  of  any  proceeding  covered  by 
subsections  b  and  f.  the  Federal  Government 


shall  generally  withhold  payment  of  such 
costs.  However,  if  in  the  best  interests  of  the 
Federal  Government,  the  Federal 
Government  may  provide  for  conditional 
payment  upon  provision  of  adequate 
security,  or  other  adequate  assurance,  and 
agreement  by  the  institution  to  repay  ail 
unallowable  costs,  plus  interest,  if  the  costs 
are  subsequently  determined  to  be 
unallowable. 

12.  Depreciation  and  use  allowances. 
Institutions  may  be  compensated  for  the  use 
of  their  buildings,  capital  improvements,  and 
equipment,  provided  that  they  are  used, 
needed  in  the  institutions'  activities,  and 
properly  allocable  to  sponsored  agreements. 
Such  compensation  shall  be  made  by 
computing  either  depreciation  or  use 
allowance.  Use  allowances  are  the  means  of 
providing  such  comp>ensation  when 
depreciation  or  other  equivalent  costs  are  not 
computed.  The  allocation  for  depreciation  or 
use  allowance  shall  be  made  in  accordance 
with  Section  F.2.  Depreciation  and  use 
allowances  are  computed  applying  the 
following  rules: 

a.  The  computation  of  depreciation  or  use 
allowances  shall  be  based  on  the  acquisition 
cost  of  the  assets  involved.  For  this  purpose, 
the  acquisition  cost  will  exclude  (1)  the  cost 
of  land:  (2|  any  portion  of  the  cost  of 
buildings  and  equipment  borne  by  or 
donated  by  the  Federal  Government, 
irrespective  of  where  title  was  originally 
vested  or  where  it  is  presently  located;  and 
(3)  any  portion  of  the  cost  of  buildings  and 
equipment  contributed  by  or  for  the 
institution  where  law  or  agreement  prohibit 
recovery.  For  an  asset  donated  to  the 
institution  by  a  third  party,  its  fair  market 
value  at  the  time  of  thie  donation  shall  be 
considered  as  the  acquisition  cost. 

b.  In  the  use  of  the  depreciation  method, 
the  following  shall  be  observed: 

(1 )  The  period  of  useful  service  or  useful 
life  established  in  each  case  for  usable  capital 
assets  must  take  into  consideration  such 
factors  as  type  of  construction,  nature  of  the 
equipment,  technological  developments  in 
the  particular  area,  and  the  renewal  and 
replacement  policies  followed  for  the 
individual  items  or  classes  of  assets  involved. 

(2)  The  depreciation  method  used  to  charge 
the  cost  of  an  asset  (or  group  of  assets)  to 
accounting  periods  shall  reflect  the  pattern  of 
consumption  of  the  asset  during  its  useful 
life.  In  the  absence  of  clear  evidence 
indicating  that  the  expected  consumption  of 
the  asset  will  be  significantly  greater  in  the 
early  portions  than  in  the  later  portions  of  its 
useful  life,  the  straight-line  method  shall  be 
presumed  to  be  the  appropriate  method. 
Depreciation  methods  once  used  shall  not  be 
changed  unless  approved  in  advance  by  the 
cognizant  Federal  agency. 

(3)  Where  the  depreciation  method  is 
introduced  to  replace  the  use  allowance 
method,  depreciation  shall  be  computed  as  if 
the  asset  had  been  depreciated  over  its  entire 
life  (i.e..  frtim  the  date  the  asset  was  acquired 
and  ready  for  use  to  the  date  of  disp>osal  or 
withdrawal  from  service).  The  aggregate 
amount  of  use  allowances  and  depreciation 
attributable  to  an  asset  (including  imputed 
depreciation  applicable  to  periods  prior  to 
the  conversion  to  the  use  allowance  method 


as  well  as  depreciation  after  the  conversion) 
may  be  less  than,  and  in  no  case,  greater  than 
the  total  acquisition  cost  of  the  asset. 

(4)  When  the  depreciation  method  is  used 
for  buildings,  a  building  "shell"  may  be 
treated  separately  bom  other  building 
components,  such  as  plimibing  system  and 
heating  and  air  conditioning  system.  Each 
component  item  may  then  be  depreciated 
over  its  estimated  useful  life.  On  the  other 
hand,  the  entire  building,  including  the  shell 
and  all  components,  may  be  treated  as  a 
single  asset  and  depreciated  over  a  single 
useful  life. 

(5)  Where  the  depreciation  method  is  used 
for  a  particular  class  of  assets,  no 
depreciation  may  be  allowed  on  any  such 
assets  that  have  outlived  their  depreciable 
lives.  (See  also  subsection  c.(3).) 

c.  Under  the  use  allowance  method,  the 
following  shall  be  observed: 

(1)  The  use  allowance  for  buildings  and 
improvements  (including  improvements  such 
as  paved  parking  areas,  fences,  and 
sidewalks)  will  be  computed  at  an  annual 
rate  not  exceeding  two  percent  of  acquisition 
cost  The  use  allowance  for  equipment  will 
be  computed  at  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  acquisition 
cost 

(2)  In  contrast  to  the  depreciation  method, 
the  entire  building  must  be  treated  as  a  single 
asset  without  separating  its  "shell"  bom 
other  building  comp>onents  under  the  use 
allowance  method.  The  entire  building  must 
be  treated  as  a  single  asset,  and  the  two- 
percent  use  allowance  limitation  must  be 
applied  to  all  parts  of  the  building.  The  two- 
percent  limitation,  however,  need  not  be 
applied  to  equipment  or  other  assets  that  are 
merely  attached  or  fastened  to  the  building 
but  not  permanently  fixed  and  are  used  as 
furnishings,  decorations  or  for  specialized 
purposes  (e.g.,  dentist  chairs  and  dental 
treatment  units,  counters,  laboratory  tienches 
bohed  to  the  floor,  dishwashers,  and 
carpeting).  Such  equipment  and  assets  will 
be  considered  as  not  being  permanently  fixed 
to  the  building  if  they  can  be  removed 
without  the  need  for  costly  or  extensive 
alterations  or  repairs  to  the  building  to  make 
the  space  usable  for  other  purposes. 
Equipment  and  assets  which  meet  these 
criteria  will  be  subject  to  the  six  and  two- 
thirds  percent  equipment  use  allowance. 

(3)  A  reasonable  use  allowance  may  be 
negotiated  for  any  assets  that  are  considered 
to  be  fully  depreciated,  after  taking  into 
consideration  the  amount  of  depreciation 
previously  charged  to  the  Federal 
Government,  the  estimated  useful  life 
remaining  at  the  time  of  negotiation,  the 
effect  of  any  increased  maintenance  charges, 
decreased  efficiency  due  to  age,  and  any 
other  factors  pertinent  to  the  utilization  of 
the  asset  for  the  purpose  contemplated. 

(4)  Notwithstanding  subsection  (3),  once  an 
educational  institution  converts  frt^m  one 
cost  recovery  methodology  to  another, 
acquisition  costs  not  recovered  may  not  be 
used  in  the  calculation  of  the  use  allowance 
in  subsection  (3). 

d.  Except  as  otherwise  provided  in 
subsections  b  and  c,  a  combination  of  the 
depreciation  and  use  allowance  methods  may 
not  be  used,  in  like  circumstances,  for  a 
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single  class  of  assets  (e.g..  buildings,  offlce 
equipment,  and  computer  equipment). 

e.  Charges  for  use  allowances  or 
depreciation  must  be  supported  by  adequate 
property  records,  and  physical  inventories 
must  be  taken  at  least  once  every  two  years 
to  ensure  that  the  assets  exist  and  are  usable, 
used,  and  needed.  Statistical  sampling 
techniques  may  be  used  in  taking  these 
inventories.  In  addition,  when  the 
depreciation  method  is  used,  adequate 
depreciation  records  lowing  the  amount  of 
depreciation  taken  each  period  must  also  be 
maintained. 

f.  This  section  applies  to  the  largest  college 
and  university  recipients  of  Federal  research 
and  development  funds  as  displayed  in 
Exhibit  A. 

(1)  Institutions  shall  expend  currently,  or 
reserve  for  expenditure  within  the  next  five 
years,  the  portion  of  F&A  cost  payments 
made  for  depreciation  or  use  allowances 
under  sponsored  research  agreements, 
consistent  with  Section  F.2,  to  acquire  or 
improve  reseairh  focilities.  This  provision 
applies  only  to  Federal  agreements  which 
reimburse  F&A  costs  at  a  full  negotiated  rate. 
These  funds  may  only  be  used  for  (a) 
liquidation  of  the  principal  of  debts  incurred 
to  acquire  assets  that  are  used  directly  for 
organized  research  activities,  or  (b)  payments 
to  acquire,  repair,  renovate,  or  improve 
buildings  or  equipment  directly  used  for 
organized  research.  For  buildings  or 
equipment  not  exclusively  used  for  organized 
research  activity,  only  appropriately 
proportionate  amounts  will  be  considered  to 
have  been  expended  for  research  facilities. 

(2)  An  assurance  that  an  amount  equal  to 
the  Federal  reimbursements  has  been 
appropriately  expended  or  reserved  to 
acquire  or  improve  research  fecilities  shall  be 
submitted  as  part  of  each  F&A  cost  proposal 
submitted  to  the  cognizant  Federal  agency 
which  is  based  on  costs  incurred  on  or  after 
October  1, 1991.  This  assurance  will  cover 
the  cumulative  amounts  of  funds  received 
and  expended  during  the  period  beginning 
after  the  period  covered  by  the  previous 
assurance  and  ending  with  the  fiscal  year  on 
which  the  proposal  is  based.  The  assurance 
shall  also  cover  any  amounts  reserved  &x»m 

a  prior  period  in  which  the  funds  received 
exceeded  the  amounts  expended. 

13.  Donations  and  contributions,  a.  The 
value  of  donated  services  and  property  are 
not  allowable  either  as  a  direct  or  F&A  cost, 
except  that  depreciation  or  use  allowances  on 
donated  assets  are  permitted  in  accordance 
with  Section  J.lZ.a.  The  value  of  donated 
services  and  property  may  be  used  to  meet 
cost  sharing  or  matching  requirements,  in 
accordance  with  Circular  A-1 10. 

b.  Donations  or  contributions  made  by  the 
institution,  regardless  of  the  recipient,  are 
unallowable. 

14.  Employee  morale,  health,  and  welfare 
costs  and  civdits.  The  costs  of  house 
publications,  health  or  first-aid  clinics  and/ 
or  infirmaries,  recreational  activities,  food 
services,  employees'  counseling  services,  and 
other  expenses  incurred  in  accordance  with 
the  institution's  established  practice  or 
custom  for  the  improvement  of  working 
conditions,  employer-employee  relations, 
employee  morale,  and  employee 


performance,  are  allowable.  Such  costs  will 
be  equitably  apportioned  to  all  activities  of 
the  institution.  Income  generated  &t>m  any  of 
these  activities  will  be  credited  to  the  cost 
thereof  unless  such  inconfe  has  tieen 
irrevocably  set  over  to  employee  welfare 
organizations.  Losses  resulting  bom 
operating  food  services  are  allowable  only  if 
the  institution's  objective  is  to  operate  such 
services  on  a  break -even  basis.  Losses 
sustained  because  of  operating  objectives 
other  than  the  above  are  allowable  only  (a) 
where  the  institution  can  demonstrate 
unusual  circimistances,  and  (b)  with  the 
approval  of  the  cognizant  Federal  agency. 

15.  Entertainment  costs.  Costs  of 
enteriainment,  including  amusement, 
diversion,  and  social  activities  and  any  costs 
directly  associated  with  such  costs  (such  as 
tickets  to  shows  or  sports  events,  meals, 
lodging,  rentals,  transportation,  and 
gratuities)  are  unallowable. 

16.  Equipment  and  other  capital 
expenditures,  a.  For  purposes  of  this 
subsection,  the  following  definitions  apply: 

(1)  "Equipment"  means  an  article  of 
nonexpendable,  tangible  personal  property 
having  a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  which  equals  or 
exceeds  the  lesser  of  the  capitalization  level 
established  by  the  organization  for  financial 
statement  purposes,  or  $5000.  The 
unamortized  portion  of  any  equipment 
written  off  as  a  result  of  a  change  in 
capitalization  levels  may  be  recovered  by 
continuing  to  claim  the  otherwise  allowable 
use  allowances  or  depreciation  on  the 
equipment,  or  by  amortizing  the  amount  to 
be  written  off  over  a  period  of  years 
negotiated  with  the  cognizant  agency. 

(2)  "Capital  expenditures"  means  the  cost 
of  the  asset  including  the  cost  to  put  it  in 
place.  Capital  expenditiu^  for  equipment,  for 
example,  means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of  any 
modifications,  attachments,  accessories,  or 
auxiliary  apparatus  necessary  to  make  it 
usable  for  the  purpose  for  which  it  is 
acquired.  Ancillary  charges,  such  as  taxes, 
duty,  protective  in  transit  insurance,  freight, 
and  installation  may  be  included  in,  or 
excluded  bom,  capital  expenditure  cost  in 
accordance  with  the  institution's  regular 
accounting  practices. 

(3)  "Special  purpose  equipment"  means 
equipment  which  is  used  only  for  research, 
medical,  scientific,  or  other  technical 
activities. 

(4)  "General  purpose  equipment"  means 
equipment,  the  use  of  which  is  not  limited 
only  to  research,  medical,  scientific  or  other 
technical  activities.  Examples  of  general 
purpose  equipment  include  office  equipment 
and  furnishings,  air  conditioning  equipment, 
reproduction  and  printing  equipment,  motor 
vehicles,  and  automatic  data  processing 
equipment. 

b.  The  following  rules  of  allowability  shall 
apply  to  equipment  and  other  capital 
expenditures: 

(1)  Capital  expenditures  for  general 
purpose  equipment,  buildings,  and  land  are 
unallowable  as  direct  charges,  except  where 
approved  in  advance  by  the  sponsoring 
agency. 


(2)  Expenditures  for  special  purpoae 
equipment  are  allowable  as  direct  charges 
with  the  approval  of  the  sponsoring  agency. 

(3)  Capital  expenditures  for  improvements 
to  land,  buildings,V)r  equipment  which 
materially  increase  their  value  or  useful  life 
are  unallowable  as  direct  charges,  except 
where  approved  in  advance  by  the 
sponsoring  agency. 

(4)  Capital  expenditures  are  unallowable  as 
F&A  costs.  See  Section  ).12  for  allowability 
of  depreciation  or  use  allowances  on 
buildings,  capital  improvements,  and 
equipment  Also  see  Section  ).38  for 
allowability  of  rental  costs  on  land, 
buildings,  and  equipment 

17.  Executive  lobbying  costs.  Costs 
incurred  in  attempting  to  improperly 
influence  either  directly  or  indirectly,  an 
employee  or  offica-  of  the  Executive  Branch 
of  the  Federal  Govsmmmt  to  give 
consideration  or  to  act  regarding  a  sponsoced 
agreement  or  a  r^ulatory  matter  are 
unallowable.  Improper  influence  means  any 
influence  that  induces  or  tends  to  induce  a 
Federal  employee  ot  officer  to  give 
consideration  or  to  act  regarding  a  federally- 
sponsored  agreement  or  regulatory  matter  on 
any  basis  other  than  the  merits  of  the  matter. 

18.  Fines  and  penalties.  Costs  resulting 
bom  violations  of,  at  failure  of  the  institution 
to  comply  with.  Federal.  State,  and  local  or 
foreign  laws  and  regulations  are  unallowable, 
except  when  incurred  as  a  result  of 
compliance  with  specific  provisions  of  the 
sponsored  agreement,  or  instructions  in 
writing  from  the  authorized  official  of  the 
sponsoring  agency  authorizing  in  advance 
such  payments. 

19.  Goods  or  services  for  personal  use. 
Costs  of  goods  or  services  for  personal  use  of 
the  institution's  employees  are  unallowable 
regardless  of  whether  the  cost  is  reported  as 
taxable  income  to  the  employees. 

20.  Housing  and  personal  living  expenses 
a.  Costs  of  housing  (e.g..  depreciation, 
maintenance,  utilities,  furnishings,  rent,  etc.), 
housing  allowances  and  personal  living 
expenses  for/of  the  institution's  officers  are 
unallowable  regardless  of  whether  the  cost  is 
reported  as  taxable  income  to  the  employees. 

b.  The  term  "officers"  includes  current  and 
past  officers. 

21.  Insurance  and  indemnification,  a  Costs 
of  insurance  required  or  approved,  and 
maintained,  pursuant  to  the  sponsored 
agreement,  are  allowable. 

b.  Costs  of  other  insurance  maintained  tjy 
the  institution  in  connection  with  the  general 
conduct  of  its  activities,  are  allowable  subject 
to  the  following  limitations:  (1)  types  and 
extent  and  cost  of  coverage  must  be  in 
accordance  with  sound  institutional  practice: 
(2)  costs  of  insurance  or  of  any  contributions 
to  any  reserve  covering  the  risk  of  loss  of  or 
damage  to  federally-owned  property  are 
unallowable,  except  to  the  extent  that  the 
Federal  Government  has  specifically  required 
or  approved  such  costs;  and  (3)  costs  of 
insurance  on  the  lives  of  officers  or  trustees 
are  unallowable  except  where  such  insurance 
is  part  of  an  employee  plan  which  is  not 
unduly  restricted. 

c.  Contributions  to  a  reserve  for  a  self- 
insurance  program  are  allowable,  to  the 
extent  that  the  types  of  coverage,  extent  of 
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coverage,  anil  Ihe  rates  and  premiums  would 
have  been  allowed  had  insurance  been 
purchased  to  rover  the  risks. 

d.  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (whether 
through  purchased  insurance  or  self- 
insurance)  are  unallowable,  unless  expressly 
provided  for  in  the  sponsored  agreement, 
except  that  costs  inci^rred  because  of  losses 
not  covered  under  existing  deductible 
clauses  for  insur.inco  coverage  provided  in 
keeping  with  sound  management  practice  as 
well  as  minor  losses  not  covered  by 
insurant:e,  such  as  spoilage,  breakage  and 
disappearance  of  small  hand  tools,  which 
occur  in  the  ordinary  course  of  operations, 
are  allowable 

e.  Indemnification  includes  securing  the 
institution  against  liabilities  to  third  persons 
and  other  losses  not  compensated  by 
insurance  or  otherwise.  The  Federal 
Government  is  obligated  to  in<lemnify  the 
institution  only  to  the  extent  expressly 
provided  for  in  the  sponsored  agreement, 
except  as  provided  in  subsection  d. 

f.  Insuran«:e  against  defects.  Q)Sts  of 
insurance  with  respect  to  any  costs  incurred 
to  correct  defects  in  the  institution's 
materials  or  workmanship  are  unallowable. 

g.  Medical  liability  (malpractice)  insurance 
is  an  allowable  cost  of  research  programs 
only  to  the  extent  that  the  research  involves 
human  subjects.  Medical  liability  insurance 
costs  shall  be  treated  as  a  direct  cost  and 
shall  be  assigned  to  individual  projects  based 
on  the  manner  in  which  the  insurer  allocates 
the  risk  to  the  population  covered  by  the 
insurance. 

22.  Interest,  fund  raising,  and  investment 
nwnagement  costs,  a.  Costs  incurred  for 
interest  on  borrowed  capital  or  temporary  u.se 
of  endowment  funds,  however  represented, 
are  unallowable,  except  as  indicated  in 
subsection  e. 

b.  Costs  of  organized  fund  raising, 
including  financial  campaigns,  endowment 
drives,  solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions,  are 
unallowable. 

c.  Costs  of  investment  counsel  and  staff 
and  similar  expenses  incurred  solely  to 
enhance  income  from  investments  are 
unallowable. 

d.  {'o.sts  related  to  the  physical  custody  and 
control  of  monies  and  securities  are 
allowable. 

p.  The  cost  of  interest  paid  to  an  external 
party  is  allowable  where  associated  with  the 
following  assets,  provided  the  assets  are  used 
in  support  of  spon,sored  agreements,  and  the 
total  cost  (including  depreciation  or  use 
allowance,  operation  and  maintenance  costs, 
interest,  etc.)  does  not  exceed  the  rental  cost 
of  comparable  assets  in  the  same  locality. 

(1)  Buildings  acquired  or  completed  on  or 
after  I'lly  1,  1982. 

(2)  Major  reconstruction  and  remodeling  of 
existing  buildings  completed  on  or  after  July 
1,1982 

(1)  Acquisition  or  fabrication  of  capital 
equipment  (as  defined  in  Section  1.16, 
Equipment  and  other  capital  expenditures) 
completed  on  or  after  July  1,  1982,  costing 
$10,000  or  more,  if  agreed  to  by  the  Federal 
Government. 


f.  Interest  on  debt  incurred  after  the 
effective  date  of  this  revision  to  acquire, 
replace  or  renovate  capital  assets  (including 
renovations,  alterations,  equipment,  land, 
and  capital  assets  acquired  through  capital 
leases),  acquired  after  the  effective  date  of 
this  revision  and  used  in  support  of 
sponsored  agreements  is  subject  to  the 
following  conditions: 

(.1)  For  facilities  costing  over  $500,000,  the 
educational  institution  shall  prepare,  prior  to 
the  acquisition  or  replacement  of  the  facility, 
a  lease- purchase  analysis  in  accordance  with 

§ .44  of  OMB  Circular  A-1 10,  whteh 

shows  that  a  financed  purchase,  including  a 
capital  lease,  is  less  costly  to  the  educational 
institution  than  other  operating  lease 
alternatives,  on  a  net  present  value  basis. 
Discount  rates  used  shall  be  equal  to  the 
educational  institution's  anticipated  interest 
rates  and  shall  Iks  no  higher  than  the  fair 
market  rate  available  to  the  educational 
institution  from  an  unrelated  ("arm's 
length")  third  party.  The  lease-purchase 
analysis  shall  include  a  comparison  of  the 
net  present  value  of  the  projected  total  cost 
comparisons  of  both  alternatives  over  the  . 
period  the  asset  is  expected  to  be  used  by  the 
educational  institution.  The  cost 
comparisons  associated  with  purchasing  the 
facility  shall  include  the  estimated  purchase 
price,  anticipatetl  operating  and  maintenance 
costs  (including  property  taxes,  if  applicable) 
not  included  in  the  debt  financing,  less  any 
estimated  asset  salvage  value  at  the  end  of 
the  defined  period.  The  cost  comparison  for 
a  capital  lease  shall  include  the  estimated 
total  lease  payments,  any  estimated  bargain 
purchase  option,  operating  and  maintenance 
costs,  and  taxes  not  included  in  the  capital 
leasing  arrangement,  less  any  estimated 
credits  due  under  the  lease  at  the  end  of  the 
defined  period.  Projected  operating  lease 
costs  shall  be  based  on  the  anticipated  cost 
of  leasing  comparable  facilities  at  fair  market 
rates  under  rental  agreements  that  would  be 
renewed  or  reestablished  over  the  period 
defined  above,  and  any  expiected 
maintenance  costs  and  allowable  property 
taxes  to  be  borne  by  the  educational 
institution  directly  or  as  part  of  the  lease 
arrangement. 

(2)  The  actual  interest  cost  claimed  is 
predicated  upon  interest  rates  that  are  no 
higher  than  the  fair  market  rate  available  to 
the  educational  institution  from  an  unrelated 
(arm's  length)  third  party. 

(3)  Investment  earnings,  including  interest 
income  on  bond  or  loan  principal,  piending 
payment  of  the  construction  or  acquisition 
costs,  are  used  to  offset  allowable  interest 
cost.  Arbitrage  earnings  reportable  to  the 
internal  Revenue  Service  are  not  required  to 
be  offset  against  allowable  interest  costs. 

(4)  Reimbursements  are  limited  to  the  least 
costly  alternative  based  on  the  total  cost 
analysis  required  under  subsection  (1).  For 
example,  if  an  operating  lease  is  determined 
to  be  less  costly  than  purchasing  through 
debt  financing,  then  reimbursement  is 
limited  to  the  amount  determined  if  leasing 
had  been  used.  In  all  cases  where  a  lease- 
purchase  analysis  is  required  to  be 
performed.  Federal  reimbursement  shall  be 
based  upon  the  least  expensive  alternative. 

(5)  Educational  institutions  are  also  subject 
to  the  following  conditions: 


(a)  For  debt  arrangements  over  $1  million, 
unless  the  educational  institution  makes  an 
initial  equity  contribution  to  the  asset 
purchase  of  25  percent  or  more,  educational 
institutions  shall  reduce  claims  for  interest 
cost  by  an  amount  equal  to  imputed  interest  " 
earnings  on  excess  cash  flow,  which  is  to  be 
calculated  as  follows.  Annually,  educational 
institutions  shall  prepare  a  cumulative  (from 
the  inception  of  the  project)  report  of 
monthly  cash  flows  that  includes  inflows  and 
outflows,  regardless  of  the  funding  source. 
Inflows  consist  of  depreciation  expense, 
amortization  of  capitalized  construction 
interest,  and  annual  interest  cost.  For  cash 
flow  calculations,  the  annual  inflow  figures 
shall  be  divided  by  the  number  of  months  in 
the  year  (i.e.,  usually  12)  that  the  building  is 
in  service  for  monthly  amounts.  Outflows 
consist  of  initial  equity  contributions,  debt 
principal  payments  (less  the  pro  rata  share 
attributable  to  the  unallowable  costs  of  land) 
and  interest  payments.  Where  cumulative 
inflows  exceed  cumulative  outflows,  interest 
shall  be  calculated  on  the  excess  inflows  for 
that  period  and  be  treated  as  a  reduction  to 
allowable  interest  cost.  The  rate  of  interest  to 
be  used  to  compute  earnings  on  excess  cash 
flows  shall  be  the  three-month  Treasury  bill 
closing  rate  as  of  the  last  business  day  of  that 
month. 

(b)  Substantial  relocation  of  fiederally- 
sponsored  activities  from  a  facility  financed 
by  indebtedness,  the  cost  of  which  was 
funded  in  whole  or  part  through  Federal 
reimbursements,  to  another  facility  prior  to 
the  expiration  of  a  period  of  20  years  requires 
notice  to  the  cognizant  agency.  'The  extent  of 
the  relocation,  the  amount  of  the  Federal 
participation  in  the  financing,  and  the 
depreciation  and  interest  charged  to  date  may 
require  negotiation  and/or  downward 
adjustments  of  replacement  space  charged  to 
Federal  programs  in  the  future. 

(c)  The  allowable  costs  t»acquire  facilities 
and  equipment  are  limited  to  a  fair  market 
value  available  to  the  educational  institution 
from  an  unrelated  (arm's  length)  third  party. 

(6)  The  following  definitions  are  to  be  used 
for  purposes  of  this  section: 

(a)  "Initial  equity  contribution"  means  the 
amount  or  value  of  contributions  made  by 
non-Federal  entities  for  the  acquisition  of  the 
asset  prior  to  occupancy  of  facilities. 

(b)  "Asset  costs"  means  the  capitalizable 
costs  of  an  asset,  including  construction 
costs,  acquisition  costs,  and  other  such  costs 
capitalized  in  accordance  with  Generally 
Accepted  Accounting  Principles  (GAAP). 

23.  Labor  relations  costs.  Costs  incurred  in 
maintaining  satisfactory  relations  between 
the  institution  and  its  employees,  including 
costs  of  labor  management  committees, 
employees'  publications,  and  other  related 
activities,  are  allowable. 

24.  Lobbying.  Reference  is  made  to  the 
common  rule  published  at  55  FR  6736  (2/26/ 
90),  and  OMB's  govemmentwide  guidance, 
amendments  to  OMB's  govemmentwide 
guidance,  and  OMB's  clarification  notices 
published  at  54  FR  52306  (12/20/89),  61  FR 
1412  (1/19/96),  55  FR  24540  (6/15/90)  and  57 
FR  1772  (1/15/92),  respectively.  In  addition, 
the  following  restrictions  shall  apply: 

a.  Notwithstanding  other  provisions  of  this 
Circular,  costs  associated  with  the  following 
activities  are  unallowable: 


(1)  Attempts  to  influence  the  outcomes  of 
any  Federal,  State,  or  local  election, 
referendum,  initiative,  or  similar  procedure, 
through  in  kind  or  cash  contributions, 
endorsements,  publicity,  or  similar  activity; 

(2)  Establishing,  administering, 
contributing  to,  or  paying  the  expenses  of  a 
political  party,  campaign,  political  action 
committee,  or  other  organization  established 
for  the  purpose  of  influencing  the  outcomes 
of  elections; 

(3)  Any  attempt  to  influence  (i)  the 
intnjduction  of  Federal  or  State  legislation, 
(ii)  the  enactment  or  modification  of  any 
pending  Federal  or  State  legislation  through 
communication  with  any  member  or 
employee  of  the  Congress  or  State  legislature 
(including  efforts  to  influence  State  or  local 
officials  to  engage  in  similar  lobbying 
activity,  or  (iii)  any  government  official  or 
employee  in  connection  with  a  decision  to 
sign  or  veto  enrolled  legislation; 

(4)  Any  attempt  to  influence  (i)  the 
introduction  nf  Federal  or  State  legislation;  or 
(ii)  the  enactment  or  modification  of  any 
pending  Federal  or  State  legislation  by 
preparing,  distributing,  or  using  publicity  or 
propaganda,  or  by  urging  members  of  the 
general  public,  or  any  segment  thereof,  to 
contribute  to  or  participate  in  any  mass 
demonstration,  march,  rally,  fund  raising 
drive,  lobbying  campaign  or  letter  writing  or 
telephone  campaign;  or 

(5)  Legislative  liaison  activities,  including 
attendance  at  legislative  sessions  or 
committee  hearings,  gathering  information 
regarding  legislation,  and  analyzing  the  effect 
of  legislation,  when  such  activities  are 
carried  en  in  support  of  or  in  knowing 
preparation  for  an  effort  to  engage  in 
unallowable  lobbying. 

b.  The  following  activities  are  excepted 
from  the  coverage  of  subsection  a: 

(1)  Technical  and  factual  presentations  on 
topics  directly  related  to  the  performance  of 
a  grant,  contract,  or  other  agreement  (through 
hearing  testimony,  statements,  or  letters  to 
the  Congress  or  a  State  legislature,  or 
subdivision,  member,  or  cognizant  staff 
member  thereof),  in  response  to  a 
documented  request  (including  a 
Congressional  Record  notice  requesting 
testimony  or  statements  for  the  record  at  a 
regularly  scheduled  hearing)  made  by  the 
recipient  member,  legislative  body  or 
subdivision,  or  a  cognizant  staff  member 
thereof,  provided  such  information  is  readily 
obtainable  and  can  be  readily  put  in 
deliverable  form,  and  further  provided  that 
costs  under  this  section  for  travel,  lodging  qr 
meals  are  unallowable  unless  incurred  to 
offer  testimony  at  a  regularly  scheduled 
Congressional  hearing  pursuant  to  a  written 
request  for  such  presentation  made  by  the 
Chairman  or  Ranking  Minority  Member  of 
the  Committee  or  Subcommittee  conducting 
such  hearings; 

(2)  Any  lobbying  made  unallowable  by 
subsection  a. (3)  to  influence  State  legislation 
in  order  to  directly  reduce  the  cost,  or  to 
avoid  material  impairment  of  the  institution's 
authority  to  perform  the  grant,  contract,  or 
other  agreement;  or 

(3)  Any  activity  specifically  authorized  by 
statute  to  be  undertaken  with  funds  from  the 
grant,  contract,  or  other  agreement. 


c.  When  an  institution  seeks 
reimbursement  for  F&A  costs,  total  lobbying 
costs  shall  be  separately  identified  in  the 
F&A  cost  rate  proposal,  and  thereafter  treated 
as  other  unallowable  activity  costs  in 
accordance  with  the  procedures  of  Section 
Bid. 

d.  Institutions  shall  submit  as  part  of  their 
annual  F&A  cost  rate  proposal  a  certification 
that  the  requirements  and  standards  of  this 
section  have  been  complied  with. 

e.  Institutions  shall  maintain  adequate 
records  to  demonstrate  that  the 
determination  of  costs  as  being  allowable  or 
unallowable  pursuant  to  this  section     > 
complies  with  the  requirements  of  this 
Circular. 

f.  Time  logs,  calendars,  or  similar  records 
shall  not  be  required  to  be  created  for 
purposes  of  complying  with  this  section 
during  any  jjarticular  calendar  month  when: 

(1)  the  employee  engages  in  lobbying  (as 
defined  in  subsections  a  and  b)  25  percent  or 
less  of  the  employee's  compensated  hours  of 
employment  during  that  calendar  month,  and 

(2)  within  the  preceding  five-year  period,  the 
institution  has  not  materially  misstated 
allowable  or  unallowable  costs  of  any  nature, 
including  legislative  lobbying  costs.  When 
conditions  (1)  and  (2)  are  met,  institutions 
are  not  required  to  establish  records  to 
support  the  allowability  of  claimed  costs  in 
addition  to  records  already  required  or 
maintained.  Also,  when  conditions  (1)  and 
(2)  are  met.  the  absence  of  time  logs, 
calendars,  or  similar  records  will  not  serve  as 
a  basis  for  disallowing  costs  by  contesting 
estimates  of  lobbying  time  spent  by 
employees  during  a  calendar  month. 

g.  Agencies  shall  establish  procedures  for 
resolving  in  advance,  in  consultation  with 
OMB,  any  significant  questions  or 
disagreements  concerning  the  interpretation 
nr  application  of  this  section.  Any  such 
advance  resolutions  shall  be  binding  in  any 
subsequent  settlements,  audits,  or 
investigations  with  respect  to  that  grant  or 
contract  for  purposes  of  interpretation  of  this 
Circular,  provided,  however,  that  this  shall 
not  be  construed  to  prevent  a  contractor  or 
grantee  from  contesting  the  lawfulness  of 
such  a  determination. 

25.  Losses  on  other  sponsored  agreen^ents 
or  contracts.  Any  excess  of  costs  over  income 
under  any  other  sponsored  agreement  or 
contract  of  any  nature  is  unallowable.  This 
includes,  but  is  not  limited  to.  the 
institution's  contributed  portion  by  reason  of 
cost-sharing  agreements  or  any  under- 
recoveries  through  negotiation  of  flat 
amounts  for  F&A  costs. 

26.  Maintenance  and  repair  costs.  Costs 
incurred  for  necessary  maintenance,  repair  or 
upkeep  of  property  (including  Federal 
property  unless  otherwise  provided  for) 
which  neither  add  to  the  permanent  value  of 
the  property  nor  appreciably  prolong  its 
intended  life  but  keep  it  in  an  efficient 
operating  condition,  are  allowable. 

27.  Material  costs.  Costs  incurred  for 
purchased  materials,  supplies,  and  fabricated 
parts  directly  or  indirectly  related  to  the 
sponsored  agreement,  are  allowable. 
Purchases  made  specifically  for  the 
sponsored  agreement  should  be  charged 
thereto  at  their  actual  prices  after  deducting 


all  cash  discounts,  trade  discounts,  rebates, 
and  allowances  received  by  the  institution. 
Withdrawals  from  general  stores  or 
stockrooms  should  be  charged  at  their  cost 
under  any  recognized  method  of  pricing 
stores  withdrawals  conforming  to  sound 
accounting  practices  congistently  followed  by 
the  institution  Incoming  transportation 
charges  are  a  proper  part  of  material  cost. 
Direct  material  cost  should  include  only  the 
materials  and  supplies  actually  used  for  the 
performance  of  the  sponsored  agreement,  and 
due  credit  should  be  given  for  any  exce?^ 
materials  retained,  or  returned  to  ver-lors. 
Due  credit  should  be  given  for  all  proceeds 
or  value  received  for  any  scrap  resulting  from 
work  under  the  sponsored  ^;reement  Where 
federally-donated  or  furnished  materials  is 
used  in  performing  the  sponsored  agreement, 
such  material  will  be  used  without  charge. 

28.  Memberships,  subscriptions  and 
professional  activity  costs. 

a.  Costs  of  the  institution's  membership  in 
business,  technical,  and  profiessional 
organizations  are  allowable. 

b.  Costs  of  the  institution's  subscriptions  to 
business,  professional,  and  technical 
periodicals  are  allowable. 

c  Costs  of  meetings  and  conferences,  when 
the  primary  purpose  is  the  dissemination  of 
technical  information,  are  allowable  This 
includes  costs  of  meals,  transportation,  r»-ntal 
of  facilities,  and  other  items  incidental  to 
such  meetings  or  conferences. 

d.  Costs  of  membership  in  any  civic  or 
community  organization  are  unallowable. 

e.  Costs  of  membership  in  any  country  club 
or  social  or  dining  club  or  organization  are 
unallowable. 

29.  Patent  costs.  Costs  of  preparing 
disclosures,  reports,  and  otlier  documents 
required  by  the  sponsored  agreement,  and  of 
searching  the  art  to  the  extent  nw;essary  to 
make  such  invention  disclosures,  are 
allowable.  In  accordance  with  the  clause.s  of 
the  sponsored  agreement  relating  to  paunits. 
costs  of  preparing  documents  and  any  other 
patent  costs,  in  connection  with  the  filing  of 
a  patent  application  where  title  is  conveyed 
to  the  Federal  Government,  are  allowable. 
(See  also  Section  1.39.) 

30.  Plant  security  costs  Necessan 
expenses  incurred  to  comply  with  security 
requirements,  including  wages,  uniforms  and 
equipment  of  personnel  engaged  in  plant 
protection,  are  allowable. 

31.  Preagreement  costs.  Costs  incurred 
prior  to  the  effective  date  of  the  sponsored 
agreement,  whether  or  not  they  would  have 
been  allowable  thereunder  if  incurred  after 
such  date,  are  unallowable  thereunder  if 
incurred  after  such  date,  are  unallowable 
unless  approved  by  the  sponsoring  aj^ency 

32.  Professional  services  costs  a  Costs  of 
professional  and  consulting  services, 
including  legal  services  rendered  by  the 
members  of  a  particular  profession  who  are 
not  employees  of  the  institution,  are 
allowable,  subject  to  subsection  I  and 
Section  111  when  reasonable  in  relation  lo 
the  services  rendered  and  when  not 
contingent  upon  recovery  of  the  costs  from 
the  Federal  txivemment  Retainer  fees,  tn  be 
allowable,  must  be  reasonably  supportinl  by 
evidence  of  services  rendered. 

b.  Factors  to  be  considered  in  determining 
the  allowability  of  costs  in  a  particular  case 
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include  (1)  the  past  pattern  of  such  costs, 
particularly  in  the  years  prior  to  the  award 
of  sponsored  agreements;  (2)  the  impact  of 
sponsored  agreements  on  the  institution's 
total  activity;  (3)  the  nature  and  scope  of 
managerial  services  expected  of  the 
institution's  own  organizations;  and  (4) 
whether  the  proportion  of  Federal 
Government  work  to  the  institution's  total 
activity  is  such  as  to  influence  the  institution 
in  favor  of  incurring  the  cost,  particularly 
where  the  services  rendered  are  not  of  a 
continuing  nature  and  have  little  relationship 
to  work  under  sponsored  agreements. 

33.  Profits  and  losses  on  disposition  of 
plant  equipment  or  other  capital  assets. 
Profits  or  losses  arising  hT>m  the  sale  or 
exchange  of  plant,  facilities,  equipment  or 
other  capital  assets,  including  sale  or 
exchange  of  either  short-term  or  long-term 
investments,  shall  not  be  considered  in 
computing  the  costs  of  sponsored  agreements 
except  for  pension  plans  as  provided  in 
Section  I.8.f.  When  assets  acquired  with 
Federal  funds,  in  part  or  wholly,  are  disposed 
of.  the  distribution  of  the  proceeds  shall  be 
made  in  accordance  with  Circular  A-110. 

34.  Proposal  costs.  Proposal  costs  are  the 
costs  of  preparing  bids  or  proposals  on 
potential  federally  and  non-fiederally- 
sponsored  agreements  or  projects,  including 
the  development  of  data  necessary  to  support 
the  institution's  bids  or  proposals.  Proposal 
costs  of  the  current  accounting  period  of  both 
successful  and  unsuccessful  bids  and 
proposals  normally  should  be  treated  as  F&A 
costs  and  allocated  currently  to  all  activities 
of  the  institution,  and  no  proposal  costs  of 
past  accounting  periods  will  be  allocable  to 
the  current  period.  However,  the  institution's 
established  practices  may  be  to  treat  proposal 
costs  by  some  other  recognized  method. 
Regardless  of  the  method  used,  the  results 
obtained  may  be  accepted  only  if  found  to  be 
reasonable  and  equitable. 

35.  Rearrangement  and  alteration  costs. 
Costs  incurred  for  ordinary  or  normal 
rearrangement  and  alteration  of  facilities  are 
allowable.  Special  arrangement  and 
alteration  costs  incurred  specifically  for  the 
project  are  allowable  when  such  work  has 
been  approved  in  advance  by  the  sponsoring 
agency. 

36.  Reconversion  costs.  Cxjsts  incurred  in 
the  restoration  or  rehabilitation  of  the 
institution's  facilities  to  approximately  the 
same  condition  existing  immediately  prior  to 
commencement  of  a  spon.sored  agreement, 
fair  wear  and  tear  excepted,  are  allowable. 

37  Recruiting  costs,  a.  Subject  to 
subsections  b,  c.  and  d,  and  provided  that  the 
size  of  the  staff  recruited  and  maintained  is 
in  keeping  with  workload  requirements,  costs 
of  "help  wanted"  advertising,  operating  costs 
of  an  employment  office  necessary  to  secure 
and  maintain  an  adequate  staff,  costs  of 
operating  an  aptitude  and  educational  testing 
program,  travel  costs  of  employees  while 
engaged  in  recruiting  personnel,  travel  costs 
of  applicants  for  interviews  for  prospective 
employment,  and  relocation  costs  incurred 
mcident  to  recruitment  of  new  employees, 
are  allowable  to  the  extent  that  such  costs  are 
incurred  pursuant  to  a  well-managed 
recruitment  program.  Where  the  institution 
uses  employment  agencies,  i  osts  not  in 


excess  of  standard  comniercial  rates  for  such 
services  are  allowable. 

b.  In  publications,  costs  of  help  %ranted 
advertising  that  includes  color,  includes 
advertising  material  for  other  than 
recruitment  purposes,  or  is  excessive  in  size 
(taking  into  consideration  recruitment 
purposes  for  which  intended  and  normal 
institutional  practices  in  this  respect),  are 
unallowable. 

c.  Costs  of  help  wanted  advertising,  special 
emoluments,  fringe  benefits,  and  salary 
allowances  incurred  to  attract  professional 
personnel  from  other  institutions  that  do  not 
meet  the  test  of  reasonableness  or  do  not 
conform  with  the  established  practices  of  the 
institution,  are  unallowable. 

d.  Where  relocation  costs  incurred  incident 
to  recruitment  of  a  new  employee  have  been 
allowed  either  as  an  allocable  direct  or  F&A 
cost,  and  the  newly  hired  employee  resigns 
for  reasons  within  his  control  within  12 
months  after  hire,  the  institution  will  be 
required  to  refund  or  credit  such  relocation 
costs  to  the  Federal  Government 

38.  Rental  cost  of  buildings  and  equipment. 
a.  Rental  costs  of  buildings  or  equipment  are 
allowable  to  the  extent  that  the  decision  to 
rent  or  lease  is  in  accordance  with  Section 
C.3.  Rental  arrangements  should  be  reviewed 
(>eriodically  to  determine  if  circumstances 
have  changed  and  other  options  are  available. 

b.  Rental  costs  under  "sale  and  lease  back" 
arrangements  are  allowable  only  up  to  the 
amount  that  would  be  allowed  if  the 
institution  continued  to  own  the  property. 

c.  Rental  costs  under  "less-than-arms- 
length"  leases  are  allowable  only  up  to  the 
amount  that  would  be  allowed  if  the 
institution  owned  the  property.  For  this 
purpose,  a  less-than-arms-length  lease  is  one 
under  which  one  party  to  the  lease  agreement 
is  able  to  control  or  substantially  influence 
the  actions  of  the  other. 

d.  Where  significant  rental  costs  are 
incurred  under  leases  which  create  a  material 
equity  in  the  leased  property,  they  are 
allowable  only  up  to  the  amount  that  would 
be  allowed  if  the  institution  purchased  the 
property  on  the  date  the  lease  agreement  was 
executed.  For  this  purpose,  a  material  equity 
in  the  property  exists  when  the  lease: 

(1)  Is  noncancelable  or  is  cancelable  only 
upon  the  occurrence  of  some  remote 
contingency,  and 

(2)  Has  one  or  more  of  the  following 
characteristics; 

(a)  Title  to  the  property  passes  to  the 
institution  at  some  time  during  or  after  the 
lease  period. 

(b)  'The  term  of  the  lease  corresponds 
substantially  to  the  estimated  useful  life  of 
the  prop>erty  (i.e.,  the  period  of  economic 
usefulness  to  the  legal  owner  of  the 
property). 

(c|  The  initial  term  is  less  than  the  useful 
life  of  the  property  and  the  institution  has  the 
option  to  renew  the  lease  for  the  remaining 
useful  life  at  substantially  less  than  fair  rental 
value. 

(d)  The  orofwrty  was  acquired  by  the  leaser 
to  meet  the  special  needs  of  the  institution 
and  will  probably  be  usable  only  for  that 
purpose  and  only  by  the  institution. 

(e)  The  institution  has  the  right,  during  or 
at  the  expiration  of  the  lease,  to  purchase  the 


property  at  a  price  which  at  the  inception  of 
the  lease  appears  to  be  substantially  less  than 
the  probable  £air  mariiet  value  at  the  time  it 
is  permitted  to  purchase  the  property 
(commonly  called  a  lease  with  a  bargain 
purchase  option),  except  for  any  discount 
normally  given  to  educational  institutions. 

39.  Royalties  and  other  costs  for  use  of 
patents.  Royalties  on  a  patent  or  amortization 
of  the  cost  of  acquiring  a  patent  or  invention 
or  rights  thereto,  necessary  for  the  proper 
performance  of  the  sponsored  agreement  and 
applicable  to  tasks  or  processes  thereunder, 
are  allowable  unless  the  Federal  Government 
has  a  license  or  the  right  to  free  use  of  the 
patent,  the  patent  has  Iwen  adjudicated  to  be 
invalid  or  has  been  administratively 
determined  to  be  invalid,  the  patent  is 
considered  to  be  unenforceable,  or  the  patent 
has  expired. 

40.  Sabbatical  leaw  costs.  Costs  of  leave  of 
absence  by  employees  for  performance  of 
graduate  work  or  sabbatical  study,  travel,  or 
research  are  allowable  provided  the 
institution  has  a  uniform  policy  on  sabbatical 
leave  for  persons  engaged  in  instruction  and 
persons  engaged  in  research.  Such  coets  will 
be  allocated  on  an  equitable  basis  among  all 
related  activities  of  the  institution.  Where 
sabbatical  leave  is  included  in  fringe  benefits 
for  which  a  cost  is  determined  for  assessment 
as  a  direct  charge,  the  aggregate  amount  of 
such  assessments  applicable  to  all  work  of 
the  institution  during  the  base  period  must 
be  reasonable  in  relation  to  the  institution's 
actual  experience  under  its  sabbatical  leave 
policy. 

41.  Scholarships  and  student  aid  costs,  a. 
Costs  of  scholarships,  fellowships,  and  other 
programs  of  student  aid  are  allowable  only 
when  the  purpose  of  the  sponsored 
agreement  is  to  provide  training  to  selected 
participants  and  the  charge  is  approved'by 
the  sponsoring  agency.  However,  tuition 
remission  and  other  forms  of  compensation 
paid  as,  or  in  lieu  of,  wages  to  students 
performing  necessary  work  are  allowable 
provided  that  (1)  there  is  a  bona  fide 
employer-employee  relationship  between  the 
student  and  the  institution  for  the  work 
performed,  (2)  the  tuition  or  other  payments 
are  reasonable  coropwnsation  for  the  work 
performed  and  are  conditioned  explicitly 
upon  the  performance  of  necessary  work,  and 
(3)  it  is  the  institution's  practice  to  similarly 
compensate  students  in  nonsponsored  as 
well  as  sponsored  activities. 

b.  Charges  fcH'  tuition  remission  and  other 
forms  of  compensation  paid  to  students  as,  or 
in  lieu  of,  salaries  and  wages  shall  be  subject 
to  the  reporting  requirements  stipulated  in 
Section  ).8,  and  shall  be  treated  as  direct  or 
FftA  cost  in  accordance  with  the  actual  work 
being  performed.  Tuition  remission  may  be 
charged  on  an  average  rate  basis. 

42.  Selling  and  marketing.  Costs  of  selling 
and  marketing  any  products  or  services  of  the 
institution  (unless  allowed  under  Section 
J.l.c.  or  ).34)  are  unallowable. 

43.  Severance  pay.  a.  Severance  pay  is 
compensation  in  addition  to  regular  salary 
and  wages  which  is  paid  by  an  institution  to 
employees  whose  services  are  being 
terminated.  Costs  of  severance  pay  are 
allowable  only  to  the  extent  that  such 
payments  are  required  by  law.  by  employer- 


employee  agreement,  by  established  policy 
that  constitutes  in  effect  an  implied 
agreement  on  the  institution's  part,  or  by 
circumstances  of  the  particular  employment. 

b.  Severance  payments  that  are  due  to 
normal  recurring  turnover  and  which 
otherwise  meet  the  conditions  of  subsection 
a  may  be  allowed  provided  the  actual  costs 
of  such  severance  payments  are  regarded  as 
expenses  applicable  to  the  current  fiscal  year 
and  are  equitably  distributed  among  the 
institution's  activities  during  that  period. 

c.  Severance  payments  that  are  due  to 
abnormal  or  mass  terminations  are  of  such 
conjectural  nature  that  allowability  must  be 
determined  on  a  case-by-case  basis.  However, 
the  Federal  Government  recognizes  its 
obligation  to  participate,  to  the  extent  of  its 
fair  share,  in  any  specific  payment. 

d.  Costs  incurred  in  excess  of  the 
institution's  normal  severance  pay  policy 
applicable  to  all  persons  employed  by  the 
institution  upon  termination  of  employment 
are  unallowable. 

44.  Specialized  service  facilities,  a.  The 
costs  of  institutional  services  involving  the 
use  of  highly  complex  or  specialized 
facilities  such  as  electronic  computers,  wind 
tunnels,  and  reactors  are  allowal>le,  provided 
the  charge  for  the  service  meets  the 
conditions  of  subsections  b  through  d. 

b.  The  cost  of  each  service  normally  shall 
consist  of  both  its  direct  costs  and  its 
allocable  share  of  FiA  costs  with  deductions 
for  appropriate  income  of  Federal  financing 
as  described  in  Section  CS. 

c.  The  cost  of  such  institutional  services 
when  material  in  amount  will  be  charged 
directly  to  users,  including  sponsored 
agreements  based  on  actual  use  of  the 
services  and  a  schedule  of  rates  that  does  not 
discriminate  between  federally  and  non- 
federally  supported  activities  of  the 
institution,  including  use  by  the  institution 
for  internal  purposes.  Charges  for  the  use  of 
specialized  facilities  should  be  designed  to 
recover  not  more  than  the  aggregate  owt  of 
the  services  over  a  long-term  period  agreed 
to  by  the  institution  and  the  cognizant 
Federal  agency.  Accordingly,  it  is  not 
necessary  that  the  rates  charged  for  services 
be  equal  to  the  cost  of  providing  those 
services  during  any  one  fiscal  year  as  long  as 
rates  are  reviewed  periodically  for 
consistency  with  the  long-term  plan  and 
adjusted  if  necessary. 

d.  Where  the  costs  incurred  for  such 
institutional  services  are  not  material,  they 
may  be  allocated  as  FftA  costs.  Such 
arrangements  must  be  agreed  to  by  the 
institution  and  the  cognizant  Federal  agency. 

e.  Where  it  is  in  the  best  interest  of  the 
Federal  Government  and  the  institution  to 
establish  alternative  costing  arrangements, 
such  arrangements  may  be  worked  out  with 
the  cognizant  Federal  agency. 

45.  Student  activity  axts.  Costs  incurred 
for  intramural  activities,  student 
publications,  student  clubs,  and  other 
student  activities,  are  unallowable,  unless 
specifically  provided  for  in  the  sponsored 
agreements. 

46.  Taxes,  a.  In  general,  taxes  which  the 
institution  is  required  to  pay  and  which  are 
paid  or  accrued  in  accordance  with  generally 
accepted  accounting  principles  are  allowable. 


Payments  made  to  local  governments  in  lieu 
of  taxes  which  are  commensurate  with  the 
local  government  services  received  are 
allowable,  except  for  (1)  taxes  from  which 
exemptions  are  available  to  the  institution 
directly  or  which  are  available  to  the 
institution  based  on  an  exemption  afforded 
the  Federal  Government,  and  in  the  latter 
case  when  the  sponsoring  agency  makes 
available  the  necessary  exemption 
certificates;  and  (2)  special  assessments  on 
land  which  represent  capital  improvements. 

b.  Any  refund  of  taxes,  interest,  or 
penalties,  and  any  payment  to  the  institution 
of  interest  thereon,  attributable  to  taxes, 
interest,  or  penalties  which  were  allowed  as 
sponsored  agreement  costs,  will  be  credited 
or  paid  to  the  Federal  Government  in  the 
manner  directed  by  the  Federal  Government. 
However,  any  interest  actually  paid  or 
credited  to  an  institution  incident  to  a  refond 
of  tax,  interest,  and  penalty  will  he  paid  or 
credited  to  the  Federal  Government  only  to 
the  extent  that  such  interest  accrued  over  the 
period  during  which  the  institution  has  been 
reimbursed  by  the  Federal  Government  for 
the  taxes,  interest,  and  penalties. 

47.  Transportation  costs.  Costs  incurred  for 
freight,  express,  cartage,  postage,  and  other 
transportation  services  relating  either  to 
goods  purchased,  in  process,  or  delivered,  are 
allowable.  When  such  costs  can  readily  be 
identified  with  the  items  involved,  they  may 
be  chained  directly  as  transportation  costs  or 
added  to  the  cost  of  such  items.  Where 
identification  with  the  materials  received 
cannot  readily  be  made,  inbound 
transportation  cost  may  be  charged  to  the 
appropriate  FftA  cost  accounts  if  the 
institution  follows  a  consistent,  equitable 
procedure  in  this  respect  Outlwund  freight, 
if  reimbursable  under  the  terms  of  the 
sponsored  agreement,  should  be  treated  as  a 
direct  cost 

48.  Travel  costs,  a.  Gerteral.  Travel  costs 
are  the  expenses  fortraosportation,  lodging, 
subsistence,  and  related  items  incurred  by 
employees  who  are  in  travel  status  on  official 
business  of  the  institution.  Such  costs  may  be 
charged  on  an  actual  basis,  on  a  per  diem  or 
mileage  basis  in  lieu  of  aetual  costs  incuned, 
or  on  a  combination  of  the  two,  provided  the 
method  used  is  applied  to  an  entire  trip  and 
not  to  selected  days  of  the  frip,  results  in 
reasonable  charges,  and  is  in  accordance  with 
the  institution's  travel  policy  and  practices 
consistently  applied  to  all  institutional  travel 
activities. 

b.  Lodging  and  subsistence.  Costs  incurred 
by  employees  and  officers  for  travel, 
including  costs  of  lodging,  other  subsistence, 
and  incidental  expenses,  shall  be  considered 
reasonable  and  allowable  only  to  the  extent 
such  costs  do  not  exceed  charges  normally 
allowed  by  the  institution  in  its  regular 
operations  as  a  result  of  an  institutional 
policy  and  the  amounts  claimed  imder 
sponsored  agreements  represent  reasonable 
and  allocable  costs.  In  the  absence  of  an 
acceptable  institutional  policy  regarding 
travel  costs,  the  rates  and  amounts 
established  under  subchapter  I  of  Chapter  57 
of  Title  5,  United  States  Code,  or  by  the 
Administrator  of  General  Services,  or  the 
President  (or  his  or  her  designee)  pursuant  to 
any  provisions  of  such  sulx:hapter  shall 


apply  to  sponsored  agreements  (41  U.S.C 
420). 

c.  Commercial  air  travel.  Airfare  costs  in 
excess  of  the  lowest  available  commercial 
discount  airfare,  Federal  Government 
contract  airfare  (where  authorized  and 
available),  or  customary  standard  (coach  or 
equivalent)  airfare,  are  unallowable  except 
when  such  accommodations  would:  require 
circuitous  routing;  require  travel  during 
unreasonable  hours;  excessively  prolong 
travel;  greatly  increase  the  duration  of  the 
flight;  result  in  increased  costs  that  would 
offaet  transportation  savings;  or  offer 
accommodations  not  reasonably  adequate  for 
the  medical  needs  of  the  traveler.  Where  an 
institution  can  reasonably  demonstrate  to  the 
sponsoring  agency  either  the  nonavailability 
of  discount  airfare  or  Federal  contract  airfare 
for  individual  trips  or,  on  an  overall  basis, 
that  it  is  the  institution's  practice  to  make 
routine  use  of  such  airfare,  specific 
determinations  of  nonavailability  wil! 
generally  not  be  questioned  by  the  Federal 
Government  unless  a  pattern  of  avoidance  is 
detected.  However,  in  order  for  airfare  costs 
in  excess  of  the  customary  standard 
commercial  airfare  to  be  allowable,  e.g..  use 
of  first-cfass  airfare,  the  institution  must 
justify  and  document  on  a  case-by-c^te  basis 
the  applicable  condition(s)  set  forth  above. 

d.  Air  travel  by  other  than  commercial 
carrier.  "Cost  of  travel  by  institution-owned, 
-leased,  or  -chartered  aircraft,"  as  used  in  this 
subsection,  includes  the  cost  of  leeae.  charter, 
operation  (including  personnel  costs), 
maintenance,  depreciation,  insurance,  and 
other  reteted  costs.  Costs  of  travel  via 
institution-owned,  -leased,  or  -chartered 
aircraft  shall  not  exceed  the  cost  of  allowable 
commercial  air  travel,  as  provided  for  in 
subsection  c 

49.  Termiaation  costs  applicxtUe  to 
sponsored  agreement,  a.  Termination  of 
sponsored  agreements  geoeiaily  gives  rise  to 
the  incurrence  of  costs  or  to  the  need  for 
special  treatment  of  costs,  which  would  not 
l^ve  arisen  had  the  agreement  not  lieen 
terminated.  Items  peculiar  to  termii»ation  are 
set  forth  below.  They  are  to  Ik  used  in 
conjunction  with  all  other  provisions  of  this 
Qrcular  in  the  case  of  terminaticm. 

b.  The  cost  of  common  items  of  material 
reasonably  usable  on  the  institution's  other 
work  will  not  be  allowable  unless  the 
institution  submits  evidence  that  it  could  not 
retain  such  items  at  cost  without  sustaining 

a  loss.  In  deciding  whether  such  items  are 
reasonably  usable  on  other  work  of  the 
institution,  consideration  should  be  given  to 
the  institution's  plans  and  orders  for  current 
and  sdieduled  work.  Contemporaneous 
purchases  of  common  items  by  the 
institution  will  be  regarded  as  evidence  that 
such  items  are  reasonably  usable  on  the 
institution's  other  work.  Any  acceptance  of 
common  items  as  allowable  to  the  terminated 
portion  of  the  agreement  should  be  limited  to 
the  extent  that  the  quantities  of  such  items 
on  hand,  in  transit,  and  on  order  are  in 
excess  of  the  reasonable  quantitative 
requirements  of  other  work. 

c.  If  in  a  particular  case,  despite  all 
reasonable  efforts  by  the  institution,  certain 
costs  cannot  be  discontinued  immediately 
after  the  effective  date  of  the  termination. 
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such  costs  are  generally  allowable  within  the 
limitations  set  forth  in  this  Circular,  except 
that  any  such  costs  continuing  after 
termination  due  to  the  negligent  or  willful 
feilure  of  the  institution  to  discontinue  such 
costs  will  be  considered  unacceptable. 

d.  Loss  of  useful  value  of  special  tooling, 
and  special  machinery  and  equipment  is 
generally  allowable,  provided  (1)  such 
special  tooling,  machinery,  or  equipment  is 
not  reasonably  capable  of  use  in  the  other 
work  of  the  institution;  (2)  the  interest  of  the 
Federal  Government  is  protected  by  transfer 
of  title  or  by  other  means  deemed  appiropriate 
by  the  contracting  officer  or  equivalent:  and 
(3)  the  loss  of  useful  value  as  to  any  one 
terminated  agreement  is  limited  to  that 
portion  of  the  acquisition  cost  which  liears 
the  same  ratio  to  the  total  acquisition  cost  as 
the  terminated  {Ksrtion  of  the  agreement  bears 
to  the  entire  terminated  agreement  and  other 
Federal  agreements  for  which  the  special 
tooling,  special  machinery,  or  equipment  was 
acquired. 

e.  Rental  costs  under  unexpired  leases  are 
generally  allowable  where  clearly  shown  to 
have  been  reasonably  necessary  for  the 
performance  of  the  terminated  agreement, 
less  thecesidual  value  of  such  leases,  if  (1) 
the  amount  of  such  rental  claimed  does  not 
exceed  the  reasonable  use  value  of  the 
property  leased  for  the  period  of  the 
agreement  and  such  further  period  as  may  be 
reasonable;  and  (2)  the  institution  makes  all 
reasonable  efforts  to  terminate,  assign,  settle, 
or  otherwise  reduce  the  cost  of  such  lease. 
There  also  may  be  included  the  cost  of 
alterations  of  such  leased  property,  provided 
such  alternations  were  necessary  for  the 
performance  of  the  agreement,  and  of 
reasonable  restoration  required  by  the 
provisions  of  the  lease. 

f.  Settlement  expenses  including  the 
following  are  generally  allowable:  (1) 
accounting,  legal,  clerical,  and  similar  costs 
reasonably  necessary  for  the  mvparation  and 
presentation  to  contracting  omcers  or 
equivalent  of  settlement  claims  and 
supporting  data  with  respect  to  the 
terminated  portion  of  the  agreement,  and  the 
termination  and  settlement  of  subagreements; 
and  (2)  reasonable  costs  for  the  storage, 
transportation,  protection,  and  disposition  of 
property  provided  by  the  Federal 
Government  or  acquired  or  produced  by  the 
institution  for  the  agreement,  except  when 
the  institution  is  reimbursed  for  disposals  at 
a  predetermined  amount  in  accordance  with 
the  provisions  of  Circular  A-110. 

g.  Gaims  under  subagreements,  including 
the  allocable  portion  of  claims  which  are 
common  to  the  agreement  and  to  other  work 
of  the  institution,  are  generally  allowable. 

50.  Trustees.  Travel  and  subsistence  costs 
of  trustees,  regardless  of  the  purpose  of  the 
trip,  are  unallowable. 

K.  Certification  of  Charges 

1.  To  assure  that  expnnditures  for 
sponsored  agreements  are  proper  and  in 
accordance  with  the  agreement  documents 
and  approved  project  budgets,  the  annual 
and/or  final  fiscal  reports  or  vouchers 
requesting  payment  under  the  agreements 
will  include  a  certification,  signed  by  an 
authorized  official  of  the  university,  which 


reads  essentially  as  follows:  "I  certify  that  all 
expenditures  reported  (or  payment 
requested)  are  for  appropriate  purposes  and 
in  accordance  with  the  provisions  of  the 
application  and  award  documents." 

2.  Certification  ofFSrA  costs,  a.  Policy.  (1) 
No  proposal  to  establish  F&A  cost  rates  shall 
be  acceptable  unless  such  costs  have  been 
certified  by  the  educational  institution  using 
the  Certificate  of  F&A  Costs  set  forth  in 
subsection  b.  The  certificate  must  be  signed 
on  behalf  of  the  institution  by  an  individual 
at  a  level  no  lower  than  vice  president  or 
chief  financial  officer  of  the  institution  that 
submits  the  proposal. 

(2)  No  F&A  cost  rate  shall  be  binding  upon 
the  Federal  Government  if  the  most  recent 
required  proposal  from  the  institution  has 
not  been  certified.  Where  it  is  necessary  to 
establish  FftA  cost  rates,  and  the  institution 
has  not  submitted  a  certified  proposal  for 
establishing  such  rates  in  accordance  with 
the  requirements  of  this  section,  the  Federal 
Government  shall  imilaterally  establish  such 
rates.  Such  rates  may  be  based  upon  audited 
historical  data  or  such  other  data  that  have 
been  furnished  to  the  cognizant  Federal 
agency  and  for  which  it  can  be  demonstrated 
that  all  unallowable  costs  have  been 
excluded.  When  FftA  cost  rates  are 
unilaterally  established  by  the  Federal 
Government  because  of  fUlura  of  the 
institution  to  submit  a  certified  proposal  for 
establishing  such  rates  in  accordance  with 
this  section,  the  rates  established  will  be  set 
at  a  level  low  enough  to  ensure  that 
potentially  unallowable  costs  will  not  be 
reimbursed. 

b.  Certificate.  The  certificate  required  by 
this  section  shall  be  in  the  foUovnng  form: 

Certificate  of  FftA  Costs 

This  is  to  certify  that  to  the  best  of  my 
knowledge  and  belief: 

(1)  I  have  reviewed  the  F&A  cost  proposal 
submitted  herewith: 

(2)  All  costs  included  in  this  proposal 
[identify  date]  to  establish  billing  or  final 
F&A  costs  rate  for  [identify  period  covered  by 
rate)  are  allowable  in  accordance  wnth  the 
requirements  of  the  Federal  agreementCs)  to 
which  they  apply  and  with  the  cost 
principles  applicable  to  those  agreements. 

(3)  This  proposal  does  not  include  any 
costs  which  are  unallowable  under 
applicable  cost  principles  such  as  (without 
limitation):  advertising  and  public  relations 
costs,  contributions  and  donations, 
entertainment  costs,  fines  and  penalties, 
lobbying  costs,  and  defense  of  fraud 
proceedings;  and 

(4)  All  costs  included  in  this  proposal  are 
properly  allocable  to  Federal  agreements  on 
the  basis  of  a  beneficial  or  causal  relationship 
between  the  expenses  incurred  and  the 
agreements  to  which  they  are  allocated  in 
accordance  with  applicable  requirements. 

For  educational  institutions  that  are 
required  to  file  a  DS-2  in  accordance  with 
Section  C14,  the  following  statement  shall  be 
added  to  the  "Certificate  of  FftA  Costs": 

(5)  The  rate  proposal  is  prepared  using  the 
same  cost  accounting  practices  that  are 
disclosed  in  the  DS-2,  including  its 
amendments  and  revisions,  filed  with  and 
approved  by  the  cognizant  agency. 


I  declare  under  penalfy  of  perjury  that  the 
foregoing  is  true  and  correct 

Institution:    

Signatiire: 

Name  of  Official:     

Title:  

Date  of  Execution:  

Exhibit  A— List  of  Collages  and  Univenities; 
Sul^act  to  Soction  ;.12.r  of  Circular  A-21 

1.  Johns  Hopkins  University 

2.  Stanford  University 

3.  Massachusetts  Institute  of  Technology 

4.  University  of  Washington 

5.  University  of  California-Los  Angeles 

6.  University  of  Michigan 

7.  University  of  California-San  Diego 

8.  University  of  California-San  Francisco 

9.  Univereity  of  Wisconsin-Madison 
.10.  Columbia  University 

11.  Yale  University 

12.  Harvard  Univeraity 

13.  Cornell  University 

14.  University  of  Pennsylvania 

15.  Univeraity  of  California-Berkeley 

16.  Univeraity  of  Minnesota 

17.  Pennsylvania  State  Univeraity 

18.  Univeraity  of  Southern  California 

19.  Duke  UnivOTsity 

20.  Washington  Univeraity 

21.  Univeraity  of  Colorado 

22.  Univeraity  of  niinois-Urbana 

23.  Univeraity  of  Rochester 

24.  Univeraity  of  North  Carolina-Chapel  Hill 

25.  Univeraity  of  Pittsburgh 

26.  Univeraity  of  Chicago 

27.  Univeraity  of  Texas- Austin 

28.  Univeraity  of  Arizona 

29.  New  Ywk  Univeraity 

30.  Univeraity  of  Iowa 

31.  Ohio  State  Univeraity 

32.  Univeraity  of  Alabaina-Birmingham 

33.  Case  Westwn  Reserve 

34.  Baylor  College  of  Medicine 

35.  California  lastitute  of  Technology 

36.  Yeshiva  Univeraity 

37.  University  of  Massachusetts 

38.  Vanderbilt  Uiuvenity 

39.  Purdue  Univeraity 

40.  Univeraity  of  Utah 

41.  Georgia  Institute  of  Technology 

42.  Univeraity  of  Maryland-College  Park 

43.  Univeraity  of  Miami 

44.  Univeraity  of  California-Davis 

45.  Boston  Univeraity 

46.  Univeraity  of  Florida 

47.  Carnegie-Mellon  University 

48.  Northwestern  Univeraity 

49.  Indiana  Univeraity 

50.  Michigan  State  Univeraity 

51.  Utuversity  of  Viiginia 

52.  Univeraity  of  Texas-SW  Medical  Center 

53.  Univeraity  of  California-Irvine 

54.  Princeton  University 

55.  Tulane  Univeraity  of  Louisiana 

56.  Emory  Univeraity 

57.  Univeraity  of  Georgia 

58.  Texas  A&M  Univeraity-all  campuses 

59.  New  Mexico  State  University 

60.  North  Carolina  State  Univeraity-Raleigh 

61.  Univeraity  of  Illinois-Chicago 

62.  Utah  State  University 

63.  Virginia  Commonwealth.  Univeraity 

64.  Oregon  State  University 

65.  SUNY-Stony  Brook 

66.  Univeraity  of  Cincinnati 


67.  CUNY-Mount  Sinai  School  of  Medicine 

68.  Univereity  of  Connecticut 

69.  Louisiana  State  Univeraity 

70.  Tufts  Univereity 

71.  Univereity  of  California-Santa  Barbara 

72.  Univereity  of  Hawaii-Manoa 

73.  Rutgere  State  Univereity  of  New  Jersey 

74.  Colorado  State  Univereity 

75.  Rockefeller  Univereity 

76.  Univereity  of  Maryland-Baltimore 

77.  Virginia  Polytechnic  Institute  &  State 
Univereity 

78.  SUNY-Buflalo 

79.  Brown  University 

80.  Univereity  of  Medicine  »  Dentistry  of 
New  Jereey 

81.  Univereity  of  Texas-Health  Science 
Center  San  Antonio 

82.  Univereity  of  Vermont 

83.  University  of  Texas-Health  Science 
Center  Houston 

84.  Florida  State  University 

85.  Univereity  of  Texas-MD  Anderson  Cancer 
Center 

86.  Univereity  of  Kentucky 

87.  Wake  Forest  University 

88.  Wayne  State  Univereity  ' 

89.  Iowa  State  Univereity  of  Science  & 
Technology 

90.  University  of  New  Mexico 

91.  Georgetown  Univereity 

92.  Dartmouth  College 

93.  Univeraity  of  Kansas 

94  Oregon  Health  Sciences  Univereity 

95.  University  of  Texas-Modical  Bnnch- 
Galveston 

96.  Univereity  of  Missouri-Columbia 

97.  Temple  Univereity 

98  George  Washingfcn  University 
99.  Univereity  of  Dayton 

Appendix  A— Part  99005— Cost  Aocounting 
Standards  for  Educational  Institutions 

CAS  9905.501— Contistency  in  Estimating. 
Accumulating  and  Reporting  Costs  by 
Educational  Institutions 

Purpose 

The  purpose  of  this  standard  is  to  ensure 
that  each  educational  institution's  practices 
used  in  estimating  costs  for  a  proposal  are 
consistent  with  cost  accounting  practices 
used  by  the  educational  institution  in 
Rjxumulating  and  reporting  costs. 
Consistency  in  the  application  of  cost 
accounting  practices  is  necessar)  to  enhance 
tlie  likelihood  that  comparable  transactions 
are  treated  alike  With  respect  to  individual 
sfxjnsored  agreements,  the  consistent 
application  of  cost  accounting  practices  will 
facilitate  the  preparation  of  reliable  cost 
e.stunates  used  in  pricing  a  pmposal  and  their 
comparison  with  the  costs  of  perfoiraance  of 
the  resulting  sponsored  agreement  Such 
comparisons  provide  one  important  basis  for 
financial  control  over  costs  during  sponsored 
agreement  performance  and  aid  in 
establishing  accountability  for  costs  in  the 
manner  agreed  to  by  both  parties  at  the.  time 
of  agrefiment.  The  comparisons  also  provide 
an  improved  basis  for  evaluating  estimating 
capabilities. 
Definitions 

(a)  The  following  are  definitions  of  terms 
which  are  prominent  in  this  standard. 


(1)  Accumulating  costs  means  the 
collecting  of  cost  date  in  an  organised 
manner,  such  as  through  a  system  of 
accounts. 

(2)  Actual  cost  means  an  amount 
determined  on  the  tjasis  of  cost  incurred  (as 
distinguished  from  foreciasted  cost), 
including  standard  cost  properly  adjusted  for 
applicable  variance. 

(3)  Estimating  costs  means  the  process  of 
forecasting  a  future  result  in  terms  of  cost, 
based  upon  information  available  at  the  time. 

(4)  indirect  cost  pool  means  a  grouping  of 
incurred  costs  identified  with  two  or  more 
objectives  but  not  identified  specifically  with 
any  final  cost  objective. 

(5)  Pricing  means  the  process  of 
establishing  the  amount  or  amounts  to  be 
paid  in  retvmi  for  goods  or  services 

(6)  Proposal  means  any  offer  or  other 
submission  used  as  a  basis  for  pricing  a 
sponsored  agreement,  sponsored  agreement 
modification  or  termination  settlement  or  for 
securing  payments  thereunder. 

17)  Reporting  costs  means  the  providing  of 
cost  information  tu  othyre. 
Fundamental  Requirement 

.'Vn  educational  instituUon's  practices  used 
m  estimating  costs  in  pricing  a  proposal  shall 
be '  on?iiitent  with  the  educational 
instit^ution's  mst  accounting  practices  used 
in  acaimvilating  and  reporting  costs. 

An  educational  institution's  cost 
accounting  prarti^es  used  in  arcumulatinp 
and  reporting  artual  cost*  for  a  sponsored 
agreement  shall  bf  consistent  with  the 
eduoitjonai  institution'-.  rirdCtij;e8  used  <r. 
estimating  costs  in  the  related  proposal  ur 
application 

The  giouping  rA  homtjgeneous  costs  in 
(•siiniale?  j^-epared  for  proposal  purposes 
shall  not  nnr  se  be  deemed  an  inconsistent 
application  of  coy  accounting  practices  oi 
this  paragraph  when  such  costs  are 
accumulated  in  reported  in  greater  detail  on 
an  actual  rnsts  basis  during  performance  of 
the  spon.sored  agreement 
Techniques  for  Applicaiicn 

(a)  The  standard  allows  groupmg  of 
homogeneous  costs  in  order  to  cove-  those 
cases  wtiere  it  is  not  practicable  to  estimate 
sponsored  agreement  cust>  by  individual  cost 
element  Howe\er.  costs  estimated  for 
pmposal  purposes  shall  be  presented  in  such 
a  manner  and  in  such  detail  that  any 
significant  cost  can  be  compared  with  the 
actual  cost  accumulated  and  reported 
therefor.  In  any  event,  the  cost  accounting 
practices  used  in  estimating  costs  in  pricing 

a  proposal  and  in  accumulating  and  reporting 
costs  on  the  resulting  sponsored  agreement 
shall  be  consistent  with  respect  to: 

(1)  The  classification  of  elements  of  cost  as 
direct  or  indirect;  (2)  the  indirect  cost  pools 
to  which  each  element  of  cost  is  charged  or 
proposed  to  be  charged:  and  (3)  the  methods 
of  allocating  incUrect  costs  to  the  sponsored 
agreement 

(b)  Adherence  to  the  requirement  of  this 
standard  shall  be  determined  as  of  the  date 
of  award  of  the  sponsored  agreement.  unles.« 
the  sponsorecl  agreement  has  submitted  cost 
or  pricing  data  pureuant  to  10  U.S.C.  2.106(3) 
or  41  U.S.C  254(d)  (Pub.  L.  87-653),  in 
wtiich  case  adherence  to  the  requirement  of 


this  standard  shall  be  determined  as  of  the 
date  of  final  agrsement  on  price,  as  shown  on 
the  signed  certificate  of  current  cost  or 
pricing  data.  Notwithstanding  9905.501- 
40(b),  changes  in  established  cost  accom.ting 
practices  during  sponsored  agreement 
performance  may  be  made  in  accordance 
with  Part  9903  (48  CFR  9903). 

(b)  The  standard  docs  not  prescribe  the 
amount  of  detail  required  in  accumulating 
and  reporting  costs.  The  basic  requirement 
which  must  be  met.  however,  is  that  for  any 
significant  amount  of  estimated  cost,  the 
sponsored  agreement  must  be  able  to 
accumulate  and  report  actual  cost  at  a  level 
which  permits  sufficient  and  meaningful 
comparison  with  its  estimates  The  amount  of 
detail  required  may  vary  considerably 
depending  on  how  the  proposed  ccwts  were 
estimated  the  data  presented  in  justification 
or  lat  k  thereof,  and  the  significance  of  each 
situat!on.  Accordingly,  it  is  neither 
appropriate  nor  practical  to  prescribe  a  single 
set  ol  accounUng  practices  which  would  br 
consistent  in  all  situations  with  the  practices 
of  estunating  costs.  Therefore,  the  amount  ot 
accounting  und  stabstical  detail  to  be 
required  and  maintained  in  accounting  for 
estimated  costs  has  Oeen  and  continues  to  be 
a  matter  u>  be  deciied  by  Government 
procurement  authorities  on  the  basis  oi  the 
inuividuai  facts  and  circumstances. 

C\S  9905  5G2—( .onsistenry  in  AlloccfiTrc 
Costs  Incurred  for  the  Some  Ptirpcse  b) 
Educational  Institutions 

Pu'pose 

The  purpose  of  this  standard  i«  to  reoii'T* 
that  each  tvp<?  of  cost  is  allixsted  miv  once 
and  on  onlv  one  basis  to  any  sponsored 
agreesneni  or  other  cost  objective  The  mtet  la 
for  det.^rmining  the  allocation  of  costs  to  a 
sponsored  agreemeu!  or  other  cost  objective 
should  U-  the  same  for  all  suniia:  obje<  v.vvs. 
Adhe.-ence  to  these  cost  arxoonnng  con-vpts 
is  necessary  to  guard  against  the  overchaT!;iug 
of  some  cost  objective-,  ai-d  to  prevent  double 
counting  Double  counting  occurs  mosr 
commonly  when  cost  items  are  allocateo 
directly  to  a  cost  objective  without . 
eliminating  like  cost  items  from  indirect  ost 
pools  which  are  allocated  to  thiit  cost 
objective. 
Deiinitions 

(a)  The  following  are  definitions  of  terms 
whi'.h  are  prominent  ;n  this  standard. 

(1)  .Mlocate  means  to  assign  an  item  oi 
cost.  OI  a  group  of  items  of  cost  to  one  oi 
inorp.  cost  ot>iectiv>?«;  This  term  includes  botli 
(iiiect  assigrimeni  of  cost  and  the 
i^assigmnent  of  a  share  from  an  indire< '  cost 
pool. 

12)  Cost  objei'tne  meajis  a  function, 
organizational  sutKlivisiun.  sponsored 
agr^iement,  or  ottie:  work  unit  lor  wtiich  cost 
data  Hre  desired  and  tor  which  provision  is 
made  to  accumulate  ano  measure  thf  cost  oi 
procfssKs.  products,  iobs  capitalized 
projects,  etc. 

(3;  Direct  co'-t  mewns  any  cost  which  is 
identified  spwcificaiiv  w  ith  a  particulai  f.nal 
cost  ntijective.  Din?(:t  i osts  are  not  limited  to 
items  which  are  incorpcjrated  in  the  end 
prod'3'  t  as  material  or  latnjr  Costs  identiFitKi 
.sp«!Cifu.aHy  with  a  sponsored  agreement  are 
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direct  costs  of  that  sponsored  agreement.  All 
costs  identified  specifically  with  other  final 
cost  objectives  of  the  educational  institution 
are  direct  costs  of  those  cost  objectives. 

(4)  Final  cost  objective  means  a  cost 
objective  which  has  allocated  to  it  both  direct 
and  indirect  costs,  and  in  the  educational 
institution's  accumulation  system,  is  one  of 
the  final  accumulation  points. 

(5)  Indirect  cost  means  any  cost  not 
directly  identified  with  a  single  fmal  cost 
objective,  but  identified  with  two  or  more 
final  cost  objectives  or  with  at  least  one 
intermediate  cost  objective. 

(6)  Indirect  cost  pool  means  a  grouping  of 
incurred  costs  identified  with  two  or  more 
cost  objectives  but  not  identified  with  any 
final  cost  objective. 

(7)  Intermediate  cost  objective  means  a  cost 
objective  that  is  used  to  accumulate  indirect 
costs  or  .service  center  costs  that  are 
subsequently  allocated  to  one  or  more 
indirect  cost  pools  and/or  final  cost 
objectives. 

Fundamental  Requirement 

All  costs  incurred  for  the  same  purpose,  in 
like  circumstances,  are  either  direct  costs 
only  or  indirect  costs  only  with  respect  to 
final  cost  objectives.  No  final  cost  objective 
shall  have  allocated  tn  it  as  an  indirect  cost 
any  cost,  if  other  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  have  been 
included  as  a  direct  cost  of  that  or  any  other 
final  cost  objective.  Further,  no  final  cost 
objective  shall  have  allocated  to  it  as  a  direct 
cost  any  cost,  if  other  costs  incurred  for  the 
same  purpose,  in  like  circumstances,  have 
been  included  in  any  indirect  cost  pool  to  be 
allocated  to  that  or  any  other  final  cost 
objective. 

Techniques  for  Application 

(a)  The  Fundamental  Requirement  is  stated 
in  terms  of  cost  incurred  and  is  equally 
applicable  to  estimates  of  costs  to  be  incurred 
as  used  in  spionsored  agreement  proposals. 

(b)  The  Disclosure  Statement  to  be 
submitted  by  the  educational  institution  will 
require  that  the  educational  institution  set 
forth  its  cost  accounting  practices  with  regard 
to  the  distinction  between  direct  and  indirect 
costs.  In  addition,  for  those  types  of  cost 
which  are  sometimes  accounted  for  as  direct 
and  sometimes  accounted  for  as  indirect,  the 
educational  institution  will  set  forth  in  its 
Disclosure  Statement  the  spiecific  criteria  and 
circumstances  for  making  such  distinctions. 
In  essence,  the  Disclosure  Statement 
submitted  by  the  educational  institution,  by 
distinguishing  between  direct  and  indirect 
costs,  and  by  describing  the  criteria  and 
circumstances  for  allocating  those  items 
which  are  sometimes  direct  and  sometimes 
indirect,  will  be  determinative  as  to  whether 
or  not  costs  are  incurred  for  the  same 
purpose.  Disclosure  Statement  as  used  herein 
refers  to  the  statement  required  to  bo 
submitted  by  educational  institutions  in 
Section  C.14. 

(c)  In  the  event  that  an  educational 
institution  has  not  submitted  a  Disclosure 
Statement,  the  determination  of  whether 
specific  costs  are  directly  allocable  to 
sponsored  agreements  shall  b«i  based  upon 
the  educational  institution's  co.st  accounting 
practices  used  at  the  tim»'  of  sponsored 
dgreement  proposal. 


(d)  Whenever  costs  which  serve  the  same 
purpose  cannot  equitably  be  indirectly 
allocated  to  one  or  mora  final  cost  objectives 
in  accordance  with  the  educational 
institution's  disclosed  accounting  practices, 
the  educational  institution  may  either  (1]  use 
a  method  for  reassigning  all  such  costs  which 
would  provide  an  equitable  distribution  to  all 
final  cost  objectives,  or  (2)  directly  assign  all 
such  costs  to  final  cost  objectives  with  which 
they  are  specifically  identified.  In  the  event 
the  educational  institution  decides  to  make  a 
change  for  either  purpose,  the  Disclosure 
Statement  shall  be  amended  to  reflect  the 
revised  accounting  practices  involved. 

(e)  Any  direct  cost  of  minor  dollar  amount 
may  be  treated  as  an  indirect  cost  for  reasons 
of  practicality  where  the  accounting 
treatment  for  such  cost  is  consistently 
applied  to  all  final  cost  objectives,  provided 
that  such  treatment  produces  results  which 
are  substantially  the  same  as  the  results 
which  would  have  been  obtained  if  such  cost 
had  been  treated  as  a  direct  cost. 

Illustrations 

(a)  Illustrations  of  costs  which  are  incurred 
for  the  same  purpose: 

(1)  An  educational  institution  normally 
allocates  all  travel  as  an  indirect  cost  and 
previously  disclosed  this  accounting  practice 
to  the  Government.  For  purposes  of  a  new 
proposal,  the  educational  institution  intends 
to  allocate  the  travel  costs  of  personnel 
whoso  time  is  accounted  for  as  direct  labor 
directly  to  the  sponsored  agreement.  Since 
travel  costs  of  personnel  whose  time  is 
accounted  for  as  direct  labor  working  on 
other  sponsored  agreements  are  costs  which 
are  incurred  for  the  same  purpose,  these  costs 
may  no  longer  be  included  within  indirect 
cost  pools  for  purposes  of  allocation  to  any 
covered  Government  sponsored  agreement. 
The  educational  institution's  Disclosure 
Statement  must  be  amended  for  the  proposed 
changes  in  accounting  practices. 

(2)  An  educational  institution  normally 
allocates  purchasing  activity  costs  indirectly 
and  allocates  this  cost  to  instruction  and 
research  on  the  basis  of  modified  total  costs. 
A  proposal  for  a  new  sponsored  agreement 
requires  a  dispropiortionate  amount  of 
subcontract  administration  to  be  pierformed 
by  the  purchasing  activity.  The  educational 
institution  prefers  to  continue  to  allocate 
purchasing  activity  costs  indirectly.  In  order 
to  equitably  allocate  the  total  purchasing 
activity  costs,  the  educational  institution  may 
use  a  method  for  allocating  all  such  costs 
which  would  provide  an  equitable 
distribution  to  all  applicable  indirect  cost 
pools.  For  example,  the  educational 
institution  may  use  the  number  of 
transactions  processed  rather  than  its  former 
allocation  base  of  modified  total  costs.  The 
educational  institution's  Disclosure 
Statement  must  be  amended  for  the  prop>osed 
changes  in  accounting  practices. 

(b)  Illustrations  of  costs  which  are  not 
incurred  for  the  same  purpose: 

(1)  An  educational  institution  normally 
allocates  special  test  equipment  costs  directly 
to  sponsored  agreements.  The  costs  of  general 
purpose  test  equipment  are  normally 
included  in  the  indirect  cost  pool  which  is 
allocated  to  spKinsored  agresm«ints.  Both  of 
these  accounting  practices  were  previously 


disclosed  to  the  Government.  Since  both 
types  of  costs  involved  were  not  incurred  fbr 
the  same  purpose  in  accordance  with  the 
criteria  set  forth  in  the  educational 
institution's  Disclosure  Statement,  the 
allocation  of  general  purpose  test  equipment 
costs  from  the  indirect  cost  pool  to  the 
sponsored  agreement,  in  addition  to  the 
directly  allocated  special  test  equipment 
costs,  is  not  considered  a  violation  of  the 
standard. 

(2)  An  educational  institution  proposes  to 
perform  a  Sfionsored  agreement  which  will 
require  three  firemen  on  24-hour  duty  at  a 
fixed-p>ost  to  provide  protection  against 
damage  to  highly  infiammable  materials  used 
on  the  sponsored  agreement.  The  educational 
institution  presently  has  a  flrefighting  force 
of  10  employees  for  general  protection  of  its 
focilities.  The  educational  institution's  costs 
fbr  these  latter  firemen  are  treated  as  indirect 
costs  and  allocated  to  all  sponsored 
agreements:  however,  it  wants  to  allocate  the 
three  fixed-post  firemen  directly  to  the 
particular  sponsored  agreement  requiring 
them  and  also  allocate  a  portion  of  the  cost 
of  the  general  firefighting  force  to  the  same 
sponsored  agreement  The  educational 
institution  may  do  so  but  only  on  condition 
that  its  disclosed  practices  indicate  that  the 
costs  of  the  separate  classes  of  firemen  serve 
different  purposes  and  that  it  is  the 
educational  institution's  practice  to  allocate 
the  general  firefighting  force  indirectly  and  to 
allocate  fixed-post  firemen  directly. 

Interpretation 

(a)  Consistency  in  Allocating  Costs 
Incurred  for  the  Same  Purpose  by 
Educational  Institutions, provides,  in  this 
standard,  that  "*   *   "no  final  cost  objective 
shall  have  allocated  to  it  as  a  direct  cost  any 
cost,  if  other  costs  incurred  fbr  the  same 
purpose,  in  like  circumstances,  have  been 
included  in  any  indirect  cost  pool  to  be 
allocated  to  that  or  any  other  final  cost 
objective." 

(b)  This  interpretation  deals  with  the  way 
this  standard  applies  to  the  treatment  of  costs 
inciirred  in  prep>aring,  submitting,  and 
supporting  proposals.  In  essence,  it  is 
addressed  to  whether  or  not,  under  the 
standard,  all  such  costs  are  incurred  fbr  the 
same  purpose,  in  Hke  circumstances. 

(c)  Under  this  standard,  costs  incurred  in 
preparing,  submitting,  and  supporting 
proposals  pursuant  to  a  specific  requirement 
of  an  existing  sponsored  agreement  are 
considered  to  have  been  incurred  in  different 
circumstances  from  the  circumstances  under 
which  costs  are  incurred  in  preparing 
proposals  which  do  not  result  from  such 
spiecific  requirement.  The  circumstances  are 
differjnt  because  the  costs  of  preparing 
proposals  specifically  required  by  the 
provisions  of  an  existing  sponsored 
agreement  relate  only  to  that  sponsored 
agreement  while  other  proposal  costs  relate 
to  all  work  of  the  educational  institution. 

(d)  This  interpretation  does  not  preclude 
the  allocation,  as  indirect  costs,  of  costs 
incurred  in  prepmring  all  proposals.  The  cost 
accounting  practices  used  by  the  educational 
institution,  however,  must  be  followed 
consistently  and  the  method  used  to 
reallocate  such  costs,  of  course,  must  provide 


an  equitable  distribution  to  all  final  cost 
objectives. 

CAS  9905.505— Accounting  for  Unallowable 
Costs — Educational  Institutions 

Piupose 

(a)  The  purpose  of  this  standard  is  to 
facilitate  the  negotiation,  audit, 
administration  and  settlement  of  sponsored 
agreements  by  establishing  guidelines 
covering  (1)  identification  of  costs 
specifically  described  as  unallowable,  at  the 
time  such  costs  first  become  defined  or 
authoritatively  designated  as  unallowable, 
and  (2)  the  cost  accounting  treatment  to  be 
accorded  such  identified  unallowable  costs 
in  order  to  promote  the  consistent 
application  of  sound  cost  accounting 
principles  covering  all  incurred  costs.  The 
standard  is  predicated  on  the  proposition 
that  costs  incurred  in  carrying  on  the 
activities  of  an  educational  institution — 
regardless  of  the  allowability  of  such  costs 
under  Government  sponsored  agreements — 
are  allocable  to  the  cost  objectives  with 
which  they  are  identified  on  the  basis  of  their 
beneficial  or  causal  relationships. 

(b)  This  standard  does  not  govern  the 
allowability  oncosts.  This  is  a  function  of  the 
appropriate  procurement  or  reviewing 
authority. 

Definitions 

(a)  The  fbllowing  are  definitions  of  terms 
which  are  prominent  in  this  standard. ' 

(1)  Directly  associated  cost  means  any  cost 
which  is  generated  solely  as  a  result  of  the 
incurrence  of  another  cost,  end  which  would 
not  have  been  incurred  had  the  other  cost  not 
been  incurred. 

(2)  Expressly  unallowable  cost  means  a 
particular  item  or  type  of  cost  which,  under 
the  express  provisions  of  an  applicable  law, 
regulation,  or  sponsored  agreement,  is 
specifically  named  and  stated  to  be 
unallowable. 

(3)  Indirect  cost  means  any  cost  not 
directly  identified  with  a  single  final  cost 
objective,  but  identified  with  tv^o  or  more 
final  cost  objectives  or  with  at  l<jast  one 
intermediate  cost  objective. 

(4)  Unallowable  cost  means  any  cost 
which,  under  the  provisions  of  any  pertinent 
law,  regulation,  or  sponsored  agreement, 
cannot  be  included  in  prices,  cost 
reimbursements,  or  settlements  under  a 
Government  sponsored  agreement  to  which  it 
is  allocable. 

Fundamental  Requirement 

(a)  Costs  expressly  unallowable  or 
mutually  agreed  to  be  unallowable,  including 
costs  mutually  agreed  to  be  unallowable 
directly  associateid  costs,  shall  be  identified 
and  excluded  from  any  billing,  claim, 
application,  or  proposal  applicable  to  a 
Government  Sponsored  Agreement. 

(hi  Costs  which  specifically  become 
designated  as  unallowable  as  a  resuh  of  a 
written  decision  furnished  by  a  Federal 
official  pursuant  to  sponsored  agreement 
disputes  procedures  shall  be  identified  if 
included  in  or  used  in  the  computation  of 
any  billing,  claim,  or  proposal  applicable  to 
a  spKinsored  agreement.  "This  identification 
requirement  applies  also  to  any  costs 
incurred  for  the  same  purpose  under  like 


circumstances  as  the  costs  specifically 
identified  as  unallowable  under  either  this 
paragraph  or  piaragraph  (aK>f  this  subsection. 

(c)  Costs  which,  in  a  Federal  official's 
written  decision  furnished  pursuant  to 
disputes  procedures,  are  designated  as 
unallowable  directly  associated  costs  of 
unallowable  costs  covered  by  either 
paragraph  (a)  or  (h)  of  this  subsection  shall 
be  accorded  the  identification  required  by 
paragraph  b.  of  this  subsection. 

(d)  The  costs  of  any  work  project  not 
contractually  authorized,  whether  or  not 
related  to  performance  of  a  proposed  or 
existing  contract,  shall  be  accounted  for,  to 
the  extent  appropriate,  in  a  manner  which 
fiermits  ready  sepiaration  from  the  costs  of 
authorized  worit  projects. 

(e)  All  unallowable  costs  covered  by 
paragraphs  (a)  through  (dl  of  this  subsection 
shall  be  subject  to  the  same  cost  accounting 
principles  governing  cost  allocability  as 
allowable  costs.  In  circumstances  where 
these  unallowable  costs  normally  would  be 
part  of  a  regular  indirect-cost  allocation  base 
or  bases,  they  shall  remain  in  such  base  or 
bases.  Where  a  directly  associated  cost  is  part 
of  a  category  of  costs  normally  included  in 
an  indirect-cost  f)Ool  that  will  be  allocated 
over  a  base  containing  the  unallowable  cost 
with  which  it  is  associated,  such  a  directly 
associated  cost  shall  be  retained  in  the 
indirect-cost  f)ool  and  be  allocated  through 
the  regular  allocation  process. 

(f)  Where  the  total  of  the  allocable  and 
otherwise  allowable  costs  exceeds  a 
limitation-of-cost  or  ceiling-price  provision 
in  a  sponsored  agreement,  full  direct  and 
indirect  cost  allocation  shall  be  made  to  the 
cost  objective,  in  accordance  with  established 
cost  accounting  practices  and  Standards 
which  regularly  govern  a  given  entity's 
allocations  to  Government  sponsored 
agreement  cost  objectives.  In  any 
determination  of  unallowable  cost  overrun, 
the  amount  thereof  shall  be  identified  in 
terms  of  the  excess  of  allowable  costs  over 
the  ceiling  amount,  rather  than  through 
specific  identification  of  particular  cost  items 
or  cost  elements. 

Techniques  for  Application 

(a)  The  detail  and  depth  of  records 
required  as  backup  suppiort  for  proposals, 
billings,  or  claims  shall  be  that  which  is 
adequate  to  establish  and  maintain  visibility 
of  identified  unallowable  costs  (including 
directly  associated  costs),  their  accounting 
status  in  terms  of  their  allocability  to 
sponsored  agreement  cost  objectives,  and  the 
cost  accounting  treatment  which  has  been 
accorded  such  costs.  Adherence  to  this  cost 
accounting  principle  does  not  require  that 
allocation  of  unallowable  costs  to  final  cost 
objectives  be  made  in  the  detailed  cost 
accounting  records.  It  does  require  that 
unallowable  costs  be  given  appropriate 
consideration  in  any  cost  accounting 
determinations  governing  the  content  of 
allocation  bases  used  fbr  distributing  indirect 
costs  to  cost  objectives.  Unallowable  costs 
involved  in  the  determination  of  rates  used 
for  standard  costs,  or  fbr  indirect-cost 
bidding  or  billing,  need  be  identified  only  at 
the  time  rates  are  propxised,  established, 
revised  or  adjusted. 


(b)  The  visibility  requirement  of  paragraph 
(a)  of  this  subsection,  may  be  satisBed  by  any 
form  of  cost  identification  which  is  adequate 
for  purposes  of  sponsored  agreement  cost 
determination  and  verification.  The  standard 
does  not  require  such  cost  identification  for 
purposes  which  are  not  relevant  to  the 
determination  of  Government  spmnsored 
agreement  cosL  Thus,  to  provide  visibility  for 
incurred  costs,  acceptable  alternative 
practices  would  include  (1)  the  segregation  of 
unallowable  costs  in  sepiarate  accounts 
maintained  for  this  purpose  in  the  regular 
books  of  account,  (2)  the  development  and 
maintenance  of  separate  accounting  records 
or  workpapers,  or  (3)  the  use  of  any  less 
formal  cost  accounting  techniques  which 
establishes  and  maintains  adequate  cost 
identification  to  p)ermit  audit  verification  of 
the  accounting  recognition  given  unallowable 
costs.  Educational  institutions  may  satisfy 
the  visibility  requirements  for  estimated  costs 
either  (1)  by  designation  and  description  (in 
backup  data,  workpapers,  etc.)  of  the 
amounts  and  typies  of  any  unallowable  costs 
which  have  sp>ecifically  been  identified  and 
recognized  in  making  ihe  estimates,  or  (2)  by 
description  of  any  other  estimating  technique 
employed  to  provide  appropriate  recognition 
of  any  unallowable  costs  piertinent  to  the 
estimates. 

(c)  Sp)ecific  identification  of  unallowable 
costs  is  not  required  in  circumstances  where, 
based  upwn  considerations  of  materiality,  the 
Government  and  the  educational  institution 
reach  agreement  on  an  alternate  method  that 
satisfies  the  purpose  of  the  standard. 

Illustrations 

(a)  An  auditor  recommends  disallowance 
of  certain  direct  labor  and  direct  material 
costs,  for  which  a  billing  has  been  submitted 
under  a  spxinsored  agreement,  on  the  basis 
that  these  pwrticular  costs  were  not  required 
for  performance  and  were  not  authorized  by 
the  spKinsored  agreement.  The  Federal  officer 
issues  a  written  decision  which  supporU  the 
auditor's  pK»ition  that  the  questioned  costs 
are  unallowable.  Following  receipt  of  the 
Federal  officer's  decision,  the  educational 
institution  must  clearly  identify  the 
disallowed  direct  labor  and  direct  material 
costs  in  the  educational  institution's 
accounting  records  and  rejxjrts  covering  any 
subsequent  submission  which  includes  such 
costs.  Also,  if  the  educational  institution's 
base  for  allocation  of  any  indirect  cost  pool 
relevant  to  the  subject  sp»nsored  agreement 
consists  of  direct  labor,  direct  material,  total 
prime  cost,  total  cost  input,  etc.,  the 
educational  institution  must  include  the 
disallowed  direct  labor  and  material  costs  in 
its  allocation  base  for  such  pwol.  Had  the 
Federal  officer's  decision  been  against  the 
auditor,  the  educational  institution  would 
not,  of  course,  have  been  required  to  account 
sep>arately  for  the  costs  questioned  by  the 
auditor. 

(b)  An  educational  institution  incurs,  and 
sepMuately  identifies,  as  a  jwrt  of  a  service 
center  or  expense  pxxil,  certain  costs  which 
are  expressly  unallowable  under  the  existing 
and  currently  effective  regulations.  If  thw 
costs  of  the  service  center  or  indirect  expense 
pxiol  are  regularly  a  part  of  the  educational 
institution's  base  for  allocation  of  general 
administration  and  general  expanses 
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(UA&GE)  or  other  indirect  expenses,  the 
educational  institution  must  allocate  the 
GA&CE  or  other  indirect  expenses  to 
sponsored  agreements  and  other  final  cost 
objectives  by  means  of  a  base  which  includes 
the  identified  unallowable  indirect  costs. 

(c)  An  auditor  recommends  disallowance 
of  certain  indirect  costs.  The  educational 
institution  claims  that  the  costs  in  question 
are  allowable  under  the  provisions  of  Office 
Of  Management  and  Budget  Circular  A-21, 
Cost  Principles  For  Educational  Institut.ons; 
the  auditor  disagrees.  The  issue  is  referred  to 
the  Federal  officer  for  resolution  pursuant  to 
the  sponsored  agreement  disputes  clause. 
The  Federal  officer  issues  a  written  decision 
supporting  the  auditor's  position  that  the 
total  costs  questioned  are  unallowable  under 
the  Circular.  Following  receipt  of  the  Federal 
officer's  decision,  the  educational  institution 
must  identify  the  disallowed  costs  and 
specific  other  costs  incurred  for  the  same 
purpose  in  like  circumstances  in  any 
subsequent  estimating,  cost  accumulation  or 
repiorting  for  Government  sponsored 
agreements,  in  which  such  costs  are 
included.  If  the  Federal  officer's  decision  had 
supported  the  educational  institution's 
contention,  the  costs  questioned  by  the 
auditor  would  have  been  allowable  and  the 
educational  institution  would  not  have  been 
required  to  provide  special  identification. 

(d)  An  educational  institution  incurred 
certain  unallowable  costs  that  were  charged 
indirectly  as  general  administration  and 
general  expenses  (GA4GE).  In  the 
educational  institution's  pro{}osals  for  final 
indirect  cost  rates  to  be  applied  in 
determining  allowable  sponsored  agreement 
costs,  the  educational  institution  identified 
and  excluded  the  expressly  unallowable 
costs.  In  addition,  during  the  course  of 
negotiation  of  indirect  cost  rates  to  be  used 
for  bidding  and  billing  purposes,  the 
educational  institution  agreed  to  classify  as 
unallowable  cost,  various  directly  associated 
costs  of  the  identifTable  unallowable  costs. 
On  the  basis  of  negotiations  and  agreements 
between  the  educational  institution  ai.d  the 
Federal  officer's  authorized  representatives, 
indirect  cost  rates  were  established,  based  on 
the  net  balance  of  allowable  GA&GE. 
Application  of  the  rates  negotiated  to 
proposals,  and  to  billings,  for  covered 
sponsored  agreements  constitutes 
compliance  with  the  standard. 

(e)  An  employee,  whose  salary,  travel,  and 
subsistence  exp>enses  are  charged  regularly  to 
the  general  administration  and  general 
expenses  (GA&GE)  pool,  takes  several 
business  associates  on  what  is  clearly  a 
business  entertainment  trip.  The 
entertainment  costs  of  such  trips  is  expressly 
unallowable  because  it  constitutes 
entertainment  expense  prohibited  by  OMB 
Circular  A-21,  and  is  separately  identified  by 
the  educational  institution.  The  educational 
institution  does  not  regularly  include  its 
GA&GE  in  any  indirect-expense  alIo<:ation 
base.  In  these  circumstances,  the  employee's 
travel  and  subsistence  expenses  would  be 
directly  associated  costs  for  identification 
vvith  the  unallowable  entertainment  expense. 
However,  unless  this  type  of  activity 
constituted  a  significant  part  of  the 
employee's  regular  duties  and 


responsibilities  on  which  his  salary  was 
based,  no  part  of  the  employee's  salary  would 
be  required  to  be  identified  as  a  directly 
associated  cost  of  the  unallowable 
entertainment  expense. 

CAS  9905.506 — Cost  Accounting  Period 
— Educational  Institutions 

Purpose 

The  pur(x)se  of  this  standard  is  to  provide 
criteria  for  the  selection  of  the  time  [wriods 
to  be  used  as  cost  accounting  periods  for 
sponsored  agreement  cost  estimating, 
accumulating,  and  reporting.  This  standard 
will  reduce  the  effects  of  variations  in  the 
flow  of  costs  within  each  cost  accounting 
period.  It  will  also  enhance  objectivity, 
consistency,  and  verifiability,  and  promote 
uniformity  and  comparability  in  sponsored 
agreement  cost  measurements. 

Definitions 

(a)  The  following  are  definitions  of  terms 
which  are  prominent  in  this  standard. 

(1)  Allocate  means  to  assign  an  item  of 
cost,  or  a  group  of  items  of  cost,  to  one  or 
more  cost  objectives.  This  term  includes  both 
direct  assignment  of  cost  and  the 
reassignment  of  a  share  from  an  indirect  cost 
p>ool. 

(2)  Cosf  Objective  means  a  function, 
organizational  subdivision,  sponsored 
agreement,  or  other  work  unit  for  which  cost 
data  are  desired  and  for  which  provision  is 
made  to  accumulate  and  measure  the  cost  of 
processes,  products,  jobs,  capitalized 
projects,  etc. 

(3)  Fisco/ year  means  the  accounting  period 
for  which  annual  financial  statements  are 
regularly  prepared,  generally  a  pieriod  of  12 
months,  52  weeks,  or  53  weeks. 

(4)  Indirect  cost  pool  means  a  grouping  of 
incurred  costs  identiRed  with  two  or  more 
cost  objectives  but  not  identified  speciflcally 
with  any  final  cost  objective. 

Fundamental  Requirement 

Educational  institutions  shall  use  their 
fiscal  year  as  their  cost  accounting  period, 
except  that: 

Costs  of  an  indirect  function  which  exists 
for  only  a  part  of  a  cost  accounting  period 
may  be  allocated  to  cost  objectives  of  that 
same  part  of  the  period. 

An  annual  period  other  than  the  fiscal  year 
may  be  used  as  the  cost  accounting  period  if 
its  use  is  an  established  practice  of  the 
educational  institution. 

A  transitional  cost  accounting  period  other 
than  a  year  shall  be  used  whenever  a  change 
of  fiscal  year  occurs. 

An  educational  institution  shall  follow 
consistent  practices  in  the  selection  of  the 
cost  accounting  period  or  periods  in  which 
any  types  of  expense  and  any  types  of 
adjustment  to  expense  (including  prior- 
period  adjustments)  are  accumulated  and 
allocated. 

The  same  cost  accounting  period  shall  be 
used  for  accumulating  costs  in  an  indirect 
cost  pool  as  for  establishing  its  allocation 
base,  except  that  the  contracting  parties  may 
agree  to  use  a  different  period  for  establishing 
an  allocation  base. 

Techniques  for  Application 

(a)  The  cost  of  an  indirect  function  which 
exists  for  only  a  part  of  a  cost  accounting 


period  may  be  allocated  on  the  basis  of  data 
for  that  part  of  the  cost  accounting  period  if 
the  cost  is  (1)  material  in  amount,  (2) 
accumulated  in  a  separate  indirect  cost  [>ool 
or  expense  pool,  and  (3)  allocated  on  the 
basis  of  an  appropriate  direct  measure  of  the 
activity  or  output  of  the  hinction  during  that 
part  of  the  period. 

(b)  The  practices  required  by  this  standard 
shall  include  appropriate  practices  for 
deferrals,  accruals,  and  other  adjustments  to 
be  used  in  identifying  the  cost  accounting 
periods  among  which  any  types  of  expense 
and  any  types  of  adjustment  to  expense  are 
distributed.  If  an  expense,  such  as  insurance 
or  employee  leave,  is  identified  with  a  fixed, 
recurring,  annual  pieriod  which  is  different 
from  the  educational  institution's  cost 
accounting  period,  the  standard  permits 
continued  use  of  that  different  period.  Such 
expenses  shall  be  distributed  to  cost 
accounting  periods  in  accordance  with  the 
educational  institution's  established 
practices  for  accruals,  deferrals,  and  other 
adjustments. 

(c)  Indirect  cost  allocation  rates,  based  on 
estimates,  which  are  used  for  the  purpose  of 
expediting  the  closing  of  sponsored 
agreements  which  are  terminated  or 
completed  prior  to  the  end  of  a  cost 
accounting  period  need  not  be  those  finally 
determined  or  negotiated  for  that  cost 
accounting  period.  They  shall,  however,  be 
developed  to  represent  a  full  cost  accounting 
period,  except  as  provided  in  paragraph  (a) 
of  this  subsMrtion. 

(d)  An  educational  institution  may.  upon 
mutual  agreement  with  the  Government,  use 
as  its  cost  accounting  period  a  fixed  annual 
period  other  than  its  fiscal  year,  if  the  use  of 
such  a  period  is  an  established  practice  of  the 
educational  institution  and  is  consistently 
used  for  managing  and  controlling  revenues 
and  disbursements,  and  appropriate  accruals, 
deferrals  or  other  adjustments  are  made  with 
resfiect  to  such  annual  periods. 

(e)  The  parties  may  agree  to  use  an  annual 
period  which  does  not  coincide  precisely 
with  the  cost  accounting  period  for 
developing  the  data  used  in  establishing  an 
allocation  base:  Provided, 

(1)  The  practice  is  necessary  to  obtain 
significant  administrative  convenience,  (2) 
the  practice  is  consistently  followed  by  the 
educational  institution.  (3)  the  annual  period 
used  is  representative  of  the  activity  of  the 
cost  accounting  period  for  which  the  indirect 
costs  to  be  allocated  are  accumulated,  and  (4) 
the  practice  can  reasonably  be  estimated  to 
provide  a  distribution  to  cost  objectives  of 
the  cost  accounting  period  not  materially 
different  from  that  which  otherwise  would  be 
obtained. 

(f)  When  a  transitional  cost  accounting 
period  is  required,  educational  institution 
may  select  any  one  of  the  following:  (1)  the 
period,  less  than  a  year  in  length,  extending 
bom  the  end  of  its  previous  cost  accounting 
period  to  the  beginning  of  its  next  regular 
cost  accounting  period,  (2)  a  period  in  excess 
of  a  year,  but  not  longer  than  15  months, 
obtained  by  combirung  the  period  described 
in  subparagraph  (f)(1)  of  this  subsection  with 
the  previous  cost  accounting  period,  or  (3)  a 
period  in  excess  of  a  year,  but  not  longer  than 
15  months,  obtained  by  combining  the  period 


described  in  subparagraph  (f)(1)  of  this 
subsection  with  the  next  regular  cost 
accounting  period.  A  change  in  the 
educational  institution's  cost  accounting 
period  is  a  change  in  accounting  practices  for 
which  an  adjustment  in  the  sponsored 
agreement  price  may  be  required. 

Illustrations 

(a)  An  educational  institution  allocates 
indirect  expenses  for  Organized  Research  on 
the  basis  of  a  modified  total  direct  cost  base. 
In  a  proposal  for  a  sponsored  agreement,  it 
estimates  the  allocable  pxpenses  based  solely 
on  the  estimated  amount  of  indirect  costs 
allocated  to  Organized  Research  and  the 
amount  of  the  modified  total  direct  cost  base 
estimated  to  be  incurred  during  the  8  months 
in  which  performance  is  scheduled  to  be 
commenced  and  completed.  Such  a  proposal 
would  be  in  violation  of  the  requirements  of 
this  standard  that  the  calculation  of  the 
amounts  of  both  the  indirect  cost  pools  and 
the  allocation  bases  be  based  on  the 
educational  institution's  cost  accounting 
period. 

(b)  An  educational  institution  whose  cost 
accounting  period  is  the  calendar  year. 


installs  a  computer  service  center  to  begin 
operations  on  May  1  The  operating  expense 
related  to  the  new  service  center  is  expected 
to  be  material  in  amount,  will  be 
accumulated  in  an  intermediate  cost 
objective,  and  will  be  allocated  to  the 
benefiting  cost  objectives  on  the  basis  of 
measured  usage.  The  total  operating  expenses 
of  the  computer  service  center  for  the  8- 
month  part  of  the  cost  accounting  penod  may 
be  allocated  to  the  benefiting  cost  objectives 
of  that  same  8-month  period. 

(c)  An  educational  institution  (Jianges  its 
fiscal  year  fron;  a  calendar  year  to  the  12- 
month  period  ending  May  31   For  financial 
reporting  purposes,  it  has  a  5-month 
transitional  "fiscal  year."  The  same  5-month 
period  must  be  used  as  the  transitional  cost 
accounting  period;  it  may  not  be  combined, 
because  the  transitional  period  would  be 
longer  than  15  months.  The  new  fiscal  year 
must  be  adopted  thereafter  as  its  regular  cost 
accounting  period.  The  change  in  its  cost 
accounting  period  is  a  change  in  accounting 
practices;  adjustments  of  the  sponsored 
agreement  prices  may  thereafter  be  required. 

(d)  Financial  reports  are  prepared  on  a 
calendar  year  basis  on  a  university-wide 


basis.  However,  the  contracting  segment  does 
all  internal  financial  planning,  budgeting, 
and  internal  reporting  on  the  basis  of  a 
twelve  month  period  ended  June  30.  The 
contracting  parties  agree  to  use  the  period 
ended  June  30  and  they  agree  to  overhead 
rates  on  the  June  30  basis  They  also  agree 
on  a  technique  for  prorating  fiscal  year 
assignment  of  the  university's  centra!  system 
office  expenses  between  such  June  30 
periods.  This  practice  is  permitted  by  the 
standard. 

(e)  Most  financial  accounts  and  sponsored 
agreement  cost  records  are  maintained  on  the 
basis  of  a  fiscal  year  which  ends  November 
30  each  year.  However.  employef>  vacation 
allowances  are  regularly  managed  on  the 
basis  of  a  "vacation  year"  which  ends 
September  30  each  year  Vacation  expenses 
are  estimated  uniformly  during  each 
"vacation  year."  Adjustments  are  made  each 
October  to  adjust  the  accrued  liability  to 
actual,  and  the  estimnting  rates  are  modified 
to  the  extent  deemed  appropriate  This  use  of 
a  separate  annual  period  for  determining  the 
amounts  of  vacation  expense  is  permitted 
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Appendix  B — Disclosure  Statement  (DS-2)  for  Educational  Institutions 


FORM  APPROVED  0MB  NUMBER 
0348-0055 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 

EDUCATIONAL  INSTITUTIONS 


GENERAL  INSTRUCTIONS •  * CI) 

COVER  SHEET  AND  CERTIFICATION     C-1 


PART  1 

PART  II 

PART  III 

PART  IV 

PART  V 

PART  VI 

PART  VII 

General  Information    

Direct  Costs 

Indirect  Costs 

Depreciation  and  Use  Allowances iV 

Other  Costs  and  Credits    V 

Deferred  Compensation  and  InsuraiKe  Costs    VI 

Central  system  or  Group  Expenses    VII 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100«79 

E0UCATK>NAL  WtSTTTUnONS 


GENERAL  MISTRUCTX)!^ 


1 .  This  Disclosure  Statement  has  been  designed  to  meet  the  requirenrwnts  of 
Public  Law  100-679,  and  persons  completlnfl  It  are  to  describe  the  educational  institution  and 
its  cost  accounting  practices.  For  complete  regulations,  Instructions  and  timing  requirements 
concerning  submission  of  the  Disclosure  Statement,  refer  to  Section  9903.202  of  Chapter  99 
of  Title  48  CFR  (48  CFR  9903). 

2.  Part  I  of  the  Statenr>ent  provides  general  information  concerning  each 
reporting  unit  (e.g.,  segments,  business  units,  and  central  system  or  group  (intermediate 
administration)  offices).    Parts  II  through  VI  pertain  to  the  types  of  costs  generally  Incurred 
by  the  segment  or  business  unit  directly  performing  under  Federally  sponsored  agreements 
(e.g.,  contracts,  grants  and  cooperative  agreements).    Part  VII  pertains  to  the  types  of  costs 
that  are  generally  incurred  by  a  central  or  group  office  and  are  allocated  to  one  or  more 
segments  performing  under  Federally  sponsored  agreen^ents. 

3.  Each  segment  or  business  unit  required  to  disclose  its  cost  accounting 
practices  should  complete  the  Cover  Sheet,  the  Certification,  and  Parts  I  through  VI. 

4.  Each  central  or  group  office  required  to  disclose  its  cost  accounting 
practices  for  measuring,  assigning  and  allocating  its  costs  to  segments  performing  under 
Federally  sponsored  agreements  should  complete  the  Cover  Sheet,  the  Certification,  Part  I 
and  Part  VII  of  the  Disclosure  Statement.  Where  a  central  or  group  office  incurs  the  types  of 
cost  covered  by  Parts  IV.  V  aT>d  VI,  and  the  cost  amounts  allocated  to  segnr»ents  performing 
under  Federally  sponsored  agreements  are  material,  such  office(s)  should  complete  Parts  IV. 
V.  or  VI  for  such  nrwterial  elenoents  of  cost.  While  a  central  or  group  office  may  have  nrwre 
than  one  reporting  unit  submitting  Disclosure  Statements,  only  one  Staten^ent  needs  to  be 
si^mltted  to  cover  the  central  or  group  office  operations. 


5.       The  Statement  must  be  signed  by  an  authorized  signatory  of  the  reporting 


unit. 


6.  The  Disclosure  Statement  should  be  answered  by  marking  the  appropriate 
Kne  or  inserting  the  applicable  letter  code  which  describes  the  segnr)ent's  (reporting  unit's) 
cost  accounting  practices. 

7.  A  number  of  questions  In  this  Statement  may  need  narrative  answers 
lequiring  more  space  than  is  provided.  In  such  instances,  the  reporting  unit  should  use  the 
attached  continuation  sheet  provided.  The  continuation  sheet  may  be  reproduced  locally  as 
needed.  The  number  of  the  question  invoked  should  be  indicated  and  the  same  coding 
required  to  answer  the  questions  in  the  Statement  should  be  used  in  presenting  the  answer 
on  the  continuation  sheet.  Continuation  sheets  should  be  Inserted  at  the  end  of  the  pertinent 
Part  of  the  Statement.  On  each  continuation  sheet,  the  reporting  unit  should  enter  the  next 
sequential  page  number  for  that  Part  and,  on  the  last  continuation  sheet  used,  the  words 
"End  of  Part"  shouM  be  inserted  after  the  last  entry. 
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DISCLOSURE  STATHMENT 

REQUIRED  BY  PUBUC  LAW  100^79 

EDUCATKMML  WISTnUnONS 


GENERAL  iWSTRUCnONS 


8.  Where  the  cost  accounting  practice  being  disclosed  is  clearly  set  forth  in 
the  institution's  existing  written  accounting  policies  and  procedures,' such  documents  may  be 
cited  on  a  continuation  sheet  and  incorporated  by  reference.  In  such  cases,  the  rep>orting 
unit  should  provide  the  date  of  issuance  and  effective  date  for  each  accounting  policy  and/or 
procedures  document  cited.  Alternatively,  copies  of  the  relevant  parts  of  such  documents 
may  be  attached  as  appendices  to  the  pertinent  Disclosure  Staten)ent  Part.  Such 
continuation  sheets  and  appendices  should  be  labeled  and  cross-referenced  with  the 
applicable  Disclosure  Statement  Item  number.  Any  supplementary  comments  needed  to  fully 
describe  the  cost  accounting  practice  being  disclosed  should  also  be  provided. 

9.  Disclosure  Statements  must  be  amended  when  disclosed  practices  are 
changed  to  comply  with  a  new  CAS  or  when  practices  are  changed  with  or  without 
agreement  of  the  Government  (Also  see  48  CFR  9903.202-3). 

10.  Amendments  shall  be  submitted  to  the  same  offices  to  which  submission 
would  have  to  be  made  were  an  original  Disclosure  Statennent  being  filed. 

1 1 .  Each  amendment  should  be  accompanied  by  an  anwnded  cover  sheet 
(indicating  revision  number  and  effective  date  of  the  change)  and  a  signed  certification.  For 

all  resubmissions,  on  each  page.  Insert  "Revision  Number "  and  "Effective  Date "  in 

the  Item  Description  block;  and,  insert  "Revised"  under  each  Item  Number  amended. 
Resubmitted  Disclosure  Statements  must  be  accompanied  by  similar  notations  identifying  the 
items  which  have  been  changed. 
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EDUCATIONAL  WISTTTUTIONS 


CONTMUATION  MEET 


NAME  OF  RB>0imN6  UNa 


No. 
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DISCtXISURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  10(K679 

EDUCATIONAL  MSTTTUnONS 


COVER  SHEET  AND  CERTIFICATION 


Educational  Institution 

(a)  Name 

(b)  Street  Address 

(c)  City,  State  and  ZIP  Code 

(d)  Division  or  Campus  of 

(if  applicable) 

Reporting  Unit  is:   (Mark  one.) 


A. 
B. 
C. 
D. 
E. 


Independently  Administered  Public  Institution 
Independently  Administered  Nonprofit  Institution 
Administered  as  Part  of  a  Public  System 
Administered  as  Part  of  a  Nonprofit  System 
Other  (Specify)  


Official  to  Contact  Concerning  this  Statement: 

(a)  Name  and  Title 

(b)  Phone  Number  (include  area  code  and  extension) 
Statement  Type  and  Effective  Date: 

A.        (Mark  type  of  submission,   if  a  revision,  enter  number) 


(a) 
(b) 


Original  Statement 

Amended  Statement:  Revision  No. 


B.        Effective  Date  of  this  Statement:  (Specify) 


Statement  Submitted  To  (Provide  office  name,  location  and  telephone  number, 
include  area  code  and  extension): 

A.       Cognizant  Federal  Agency:         


B.        Cognizant  Federal  Auditor: 
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s        DISCLOSURE  STATBMENT 
REQUIRED  BY  PUBLIC  LAW  10(V«79 
EDUCATIONAL  MSTTTUnONS 


COVER  SHST  AND  CERTBICATION 


CERTIFICATION 

I  certify  that  to  the  best  of  my  knowledge  and  belief  this 
Statement,  as  amended  In  the  case  of  a  Revision,  is  the  complete  and  accurate 
disclosure  as  of  the  date  of  certification  shown  betow  by  the  above-named 
organization  of  Its  cost  accounting  practices,  as  required  by  the  Disclosure 
Regulations  (48  CFR  9903.202)  of  the  Cost  Accounting  Standards  Board  under  41 
U.S.C.  i  422. 

Date  of  Certification:        


(Signature) 


(Print  or  Type  Name) 


(Titie) 


THE  PENALTY  FOR  MAKING  A  FALSE  STATEMENT  IN  THIS  DISCLOSURE 

IS  PRESCRIBED  IN 
18  U.S.C.  i  1001 
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No. 


1.1.0 


1.2.0 


1.3.0 


COST  ACCOUNTING  STANDARDS  SOARD 

DISCLOSURE  STATEMENT 

REQimED  BY  PUBUC  LAW  100479 

EDUCATIONAL  MSTmmONS 


PART  I  -  GENERAL  INFORMATION 


NAME  OF  REPORHNG  UNIT 


Ham  dMcHptkMi 


Part  I 

Description  of  Your  Cost  Accounting  System  for  recording  expenses  charged  to 
Federally  sponsored  agreements  (e.g.,  contracts,  grants  and  cooperative  agreements) 
.   (Mark  the  appropriate  line(8)  and  if  more  than  one  is  marked,  explain  on  a 
continuation  sheet.) 


A. 
B. 
C. 
Y. 


Accrual 

Modified  Accrual  Basis  1/ 

Cash  Basis 

Other  1/ 


Integration  of  Cost  Accountino  with  Financial  Accounting.  The  cost  accounting 
system  is:  (Mark  one.  if  B  or  C  is  marked,  describe  on  a  continuation  sheet  the 
costs  which  are  accumulated  on  memorandum  records.) 


Integrated  with  financial  accounting  records  (Subsidiary  cost 
accounts  are  all  controlled  by  general  ledger  control  accounts.) 


B. 


C. 


Not  integrated  with  financial  accounting  records  (Cost  data  are 
accumulated  on  memorandum  records.) 

Combination  of  A  and  B 


Unallowable  Costs.  Costs  that  are  not  reimbursable  as  allowable  costs  under  the 
terms  and  conditions  of  Federally  sponsored  agreements  are:  (Mark  one) 


A. 


C. 

D. 

E. 


Specifically  identified  and  recorded  separately  in  the  formal  financial 
accounting  records.  1/ 

Identified  in  separately  maintained  accounting  records  or  workpapers.  1/ 

Identifiable  through  use  of  less  formal  accounting  techniques  that  permit 
audit  verification.  1/ 

Combination  of  A,  B  or  C 1/ 

Determinable  by  other  means.  1/ 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-2  IREV  10/94) 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STAieeVT 

REQURED  BY  FUBUC  LAW  100479 

EDUCATIONAL  MSTTTUnONS 


No. 


1.3.1 


1.4.0 


1.5.0 


PART  I  -QBeiAL  iWORMATION 


NAME  OF  REPORTWIG  UNn* 


Treatment  of  Unallowable  CosU.   (Explain  on  a  continuation  sheet  how  unadowabie 
costs  and  directiy  associated  costs  are  treated  in  each  allocation  base  and  indirect 
expense  pool,  e.g.,  when  allocating  costs  to  s  major  function  or  activity;  when 
determining  indirect  cost  rates;  or,  when  a  central  office  or  group  office  aUocates 
costs  to  a  segment.) 


Cost  Accountino  Period: 


(Specify  the  twelve  month 


period  used  for  the  accumulation  and  reporting  of  costs  under  Federally  sponsored 
agreements,  e.g.,  7/1  to  6/30.  If  the  cost  accounting  period  is  other  than  the 
institution's  fiscal  year  used  for  financial  accounting  ar;d  reporting  purposes,  explain 
circumstances  on  a  continuation  sheet.) 

State  Laws  or  Regulations.   Identify  on  a  continuation  sheet  any  State  laws  or 
regulations  which  influence  the  institution's  cost  accounting  practices,  e.g..  State 
administered  pension  plans,  and  any  applicable  statutory  Dmitations  or  special 
agreements  on  allowance  of  costs. 


1/  Describe  on  a  Continuation  Sheet. 
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No. 


2.1.0 


2.2.0 


2.3.0 


2.3.1 


2.3.2 
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COST  ACCOUimNG  STANDARDS  BOARD 

OlSCtOSURE  STATBMBfT 

REQUOtB)  BY  PUBUC  LAW  10(K679 

EDUCATIONAL  Msrm/noNS 


PART  ■  -  DIRECT  COSTS 


NAME  OF  REPORTING  UNTT 


Hmh  dMcriptkm 


Instructions  for  Part  II 

Institutions  should  discloss  what  costs  ara,  or  wU  be,  charged  directly  to  Federally 
sponsored  agreements  or  similar  cost  objectives  as  Direct  Cosu.  It  is  expected  that  the 
(fisclosed  cost  eccounting  practices  (as  defined  at  48  CFR  9903.302-1)  for  classifying  costs 
either  ss  direct  cosu  or  indirect  cosU  win  be  consistentiy  applied  to  all  cosU  incurred  by  the 
reporting  unit. 

Criteria  for  Patarmlnino  How  Costs  are  Chamad  to  FederaHv  Sponsored  Agreements  or 
Similar  Cost  Objectives.  (For  all  major  categories  of  cost  urtder  eech  major  function  or 
sctivity  such,  as  Instruction,  organized  research,  other  sponsored  acti'vities  and  other 
institutional  activities,  describe  on  a  continuation  sheet,  your  criteria  for  determining  when 
costs  incurred  for  the  same  purpose,  in  like  circumstances,  ere  treated  ehtter  es  direct  costs 
only  or  es  imSrect  costs  only  with  respect  to  final  cost  objectives.   Particular  emphasis 
should  be  placed  on  hems  of  cost  that  may  be  treated  as  either  direct  or  irtdrect  costs  (e.g.. 
Supplies.  Materials.  Salaries  and  Wages.  Fringe  Benefits,  etc.)  depending  upon  the  purpose 
of  the  sctivity  involved.  Seperate  explanations  on  the  criteria  governing  each  direct  cost 
category  identified  in  this  Part  II  are  required.  Also,  list  end  explain  if  there  are  any 
deviations  from  the  specified  criteria.) 

Description  of  Direct  Materials.  All  materials  and  supplies  (Grectiy  identified  with  Federally 
sponsored  agreements  or  similar  cost  objectives.  (Describe  on  a  continuation  sheet  the 
principal  classes  of  materials  which  ere  charged  as  (firect  meterials  and  supplies.) 

Method  of  Charging  Direct  Materials  and  Supplies.  (Mark  the  appropriate  line(s)  end  if  more 
than  one  is  marked,  explain  on  a  continuation  sheet.) 

Direct  Purchases  for  Projects  are  Charged  to  Projects  at: 


A. 
B. 
Y. 

Z. 


Actual  Invoiced  Costs 

Actual  Invoiced  Costs  Net  of  Discounts  Taken 

Other(s)  1/ 

Not  Applicable 


Inventory  Requisitions  from  Central  or  ComnfM>n.  Institution-owned  Inventory.  (Identify  the 
inventory  valuation  method  used  to  charge  projects): 


A. 

First  In.  First  Out 

B. 

Last  In.  First  Out 

C. 

Average  Costs  1/ 

D. 

Predetermined  Costs  1/ 

Y. 

Other(s)    If 

Z. 

Not  Applicable 

XI  Describe  on  a  Continuation  Sheet. 


No. 


2.4.0 


2.5.0 


COST  ACCOUNTVIG  STANDARDS  BOARD 

DISCLOSURE  STATBMKirr 

REQUIRED  BY  PUBUC  lAW  100«79 

B)UCAT10NAL  MSTnunONS 


PART  B  •  DMECT  COSTS 


NAME  OF  REF0RTW6  UNR- 


Destirlption  of  Direct  Personal  Servicaa.  AH  parsonal  sarvlcM  diftctly  kJantlflad  with 
Federally  sponsored  agreements  or  similar  cost  objectives.  (Describe  on  a 
continuation  sheet  tfie  personal  services  compensation  coats,  includins  applicable 
fringe  benefits  costs.  H  any.  within  each  major  institutional  function  or  activity  tiiat 
are  charged  as  direct  personal  services.) 

Mftthod  of  Cher9ln9  Direct  Si»iiiri««  end  Waoes.   (Mark  tfte  appropriate  Ine(s)  for 
each  Direct  Personal  Services  Cateoory  to  identify  the  method(s)  used  to  charge 
direct  salary  and  wage  costs  to  Federally  sponsored  agreements  or  sin^r  cost 
objectives.  If  more  than  one  line  Is  marked  in  a  column,  fully  describe  on  a 
continuation  sheet,  the  applicable  methods  used.) 

Pfcaet  PwtanM  Sfvlei  Cfoorv 

fttntv         Sua      ludsoa     Sataili 

(1)  (2)  (3)  (4) 


Payroll  Distribution  Method 
(Individual  time  card/actual 
hours  and  rates) 


B.  Plan  -  Confirmation  (Budgeted, 
planned  or  assigned  work 
activity,  updated  to  reflect 
significant  changes) 

C.  After-the-fact  Activity  Records 
(Percentage  Distribution  of 

employee  activity) 

D.  Multiple  Confirmation  Records 
(Emptoyee  Reports  prepered 

each  academic  term,  to 
account  for  employee's 
activities,  direct  and  indirect 
charges  are  certified  separataily.) 

Y.  Ott)er(s)  If 


XI  Describe  on  a  Continuation  Sheet. 


FORM  CASB  OS-2  (REV  10/94) 


FORM  CASB  DS-2  (REV  10/94) 


UMI 
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No. 


2.5.1 


2.5.2 


2.6.0 


2.6.1 


2.7.0 
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COST  ACCOUffTViG  STANDARDS  BOARD 

DtSCLOSURE  STATEMBirr 

REQUIRED  BY  PUBLIC  LAW  lOOCTB 

EDUCATIONAL  BISTnunONS 


PART  ■  -  DMECT  COSTS 


NAME  OF  REPORTING  UNTT 


Ham  dicriptioo 


Salary  and  Wage  Cost  Distribution  Systems. 

Within  aach  major  function  or  activity,  are  tha  methods  merited  in  Item  2.5.0  used  by 
all  employees  compensated  by  the  reporting  unit?  (If  "NO",  describe  on  a 
continuation  sheet,  the  types  of  employees  not  included  and  describe  the  methods 
used  to  identify  and  distribute  their  salary  and  wage  cosu  to  direct  and  indirect  cost 
objectives.) 

Ytt 

No 


Salary  and  Wage  Cost  Accumulation  System. 

(Within  each  major  function  or  activity,  describe,  on  a  continuation  sheet,  the 
specific  accounting  records  or  menu>randum  records  used  to  accumulate  and  record 
the  share  of  the  total  salary  and  wage  costs  attributable  to  each  employee's  direct 
(Federally  sponsored  projects,  non-sponsored  projects  or  similar  cost  objectives)  end 
indirect  activities.   Indicate  how  the  salary  and  wage  cost  distributions  are  reconciled 
with  the  payroll  data  recorded  in  the  institution's  financial  accounting  records.) 

Description  of  Direct  Fringe  Benefits  Coats.      All  fringe  benefits  that  are  attributable 
to  direct  salaries  and  wages  and  are  charged  directly  to  Federally  sponsored 
agreements  or  similar  cost  objectives.   (Describe  on  a  continuation  sheet  iH  of  the 
different  types  of  fringe  benefiu  which  are  classified  and  charged  as  direct  costs, 
e.g.,  actual  or  accrued  costs  of  vacation,  holidays,  sicic  leave,  sabbatical  leave, 
premium  pay,  social  security,  pension  plans,  post-retirement  benefits  other  than 
pensions,  health  insurance,  training,  tuition,  tuition  remission,  etc.) 

Method  of  Charging  Direct  Fringe  BeneflU.    (Describe  on  a  continuation  sheet,  how 
each  type  of  fringe  benefit  cost  identified  in  item  2.6.0.  is  measured,  assigned  and 
allocated  (for  definitions.  See  9903.302-1):  first,  to  the  major  functions  (e.g., 
instruction,  research);  and,  then  to  individual  projecu  or  direct  cost  objectives  within 
each  function.) 

Description  of  Other  Direct  Costs.   All  other  items  of  cost  directiy  identified  with 
Federally  sponsored  agreements  or  similar  cost  objectives.   (List  on  a  continuation 
sheet  the  principal  classes  of  other  costs  which  are  charged  directly,  e.g.,  travel, 
consultants,  services,  subgrants.  subcontracts,  malpractice  insurance,  etc.) 


Hem 
No. 


2.8.0 


2.9.0 
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COST  ACCOUimNG  STANDARDS  BOARD 

OISCIOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  10a«79 

EDUCATKNiAL  BISTnunONS 


PART  i  -  DOTECT  COSTS 


NAME  OF  nEPORTBUG  UNn- 


Coat  Transfers.  When  Federally  sponsored  agreements  or  similar  cost  objectives  are 
credited  for  cost  transfers  to  other  projects,  grants  or  contracu,  is  the  credh  amount 
for  direct  personsi  services,  materials,  other  direct  charges  and  appBcable  indirect 
costs  always  based  on  the  same  amount(s)  or  rate(s)  (e.g.,  direct  labor  rate,  indirect 
costs)  originally  used  to  charge  or  aRocate  costs  to  tf»e  project  (Consider  transactions 
where  the  original  charge  and  the  credit  occur  In  different  cost  accounting  periods). 
(Mark  one  ,  If  "No"  ,  explain  on  a  continuation  aheet  how  the  credit  differs  from 
original  charge.) 

Yes 

No 

InterorQaniza^lnnal  Transfers.  This  item  Is  directed  only  to  ttiose  materials,  suppries. 
end  services  which  ere.  or  will  be  trensferred  to  you  from  oti»er  segmentt  of  the 
educational  institution.   (Mark  tfie  appropriate  Une(s)  In  eech  column  to  ktdicete  tiie 
basis  used  by  you  as  transferee  to  charge  the  cost  or  price  of  kiterorganlzational 
uansfers  or  materials,  supplies,  end  services  to  Federally  sponsored  egreements  or 
similar  cost  objectives.   If  more  than  one  line  is  marked  in  a  column,  explain  on  a 
continuation  sheet.) 


(2) 


Stoi^ 

(3) 


B. 


At  full  cost  excludino  indirect 
costs  attributable  to  group  or 
central  office  expenses. 

At  full  cost  includino  indirect 
costs  attributable  to  group  or 
central  office  expenses. 


C.  At  established  catalog  or  market 
price  or  prices  bssed  on  adequate 
competition. 

Y.  Otiier(s)  1/ 

Z.    Interorganizational  transfers  are 
not  epplicable 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASE  DS-2  (REV  10/94) 


FORM  CASB  DS-2  (REV  1(V94) 


UMI 
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COST  ACCOUimNG  STANDARDS  BOARD 

DISCIjOSURE  STATBKNT 

REQUIRED  BY  PUBLIC  LAW  100479 

EDUCATIONAL  VISTnunONS 


PART  ■•  MOmECT  COSTS 


NAME  OF  R0ORT1N6  UNTT 


Hmti  dMcription 


InBtructhins  for  Pvt  H 


bulitiitians  thotAf  diKloM  how  fteYognMnri  totil  bidiroct 
MontHied  wtd  ocoimBtated  in  tpocHic  Indiroct  eort  cjtegoriM  id 
pooto  md  MTvico  emtttn  witMn  Mch  iraior  fandfam  or  aelMtf.  how 
■ccunadatod  mtd  "MM'  to  umts.  and  tfio  tpocMc  btdkoct  coM  pooli  «id 
cUculato  *•  Miroct  cost  rstat  tftat  are  uMd  to  ilocato  acamdalod 
sponsorad  aoraanMnts  or  simlar  flTMl  coat  obiKlfvot.    A  contkiuatioii 
•dditiontf  sfMca  kfoquirad  or  whan  a  rasponaa  raquiras  further  axplanatian  to 
underatanding. 


toappicabia  imfiractcoft 


uaadto 
to  FadaraBy 
bauaad  «4taravar 
darltvand 


The  folowina  AMocation  Baaa  Codaa  are  provided  for  use  in  connection  witt)  hema  3.1i)  arKi 


3.3.0. 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

H. 

1. 

J. 

K. 

L 

IM. 

N. 

0. 

P. 

Y. 

Z. 


Direct  Charge  or  Alocalion 

Total  Expenditures 

IModlfied  Total  Coat  Basis 

Modified  Total  Direct  Cost  I 

Sdaries  and  Waoes 

Salaries.  Wagea  and  Fringe  Benefiti 

Number  of  Employees  Ihead  count) 

Number  of  Employeas  (ful-tinie  equivalant  basis) 

Number  of  Students  (head  count) 

Number  of  Students  (ful-time  equivalant  basis) 

Studant  Hours  -  dassroom  and  worli  performed 

Square  Footage 

Usage 

Unit  of  Product 

Totri  Production 

More  than  one  base  (Separate  Cost  Groupings)  1/ 

Other(sil/ 

Category  or  Pool  not  applicable 


II 


List  on  a  contirtuation  sheet,  the  category  and  subgroupirtg(s)  of  expertse  involved  and  the 
sBocation  t>ase(s)  used. 


No. 


3.1.0 
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COST  ACCOUNTWG  STANDARDS  BOARD 

DISCLOSURE  STATBICKT 

REQUnED  BY  PUBUC  LAW  10O«79 

EDUCATIONAL  BUSmunONS 


PART  ■- BIKNRKT  COSTS 


NAME  OF  RfTORTWiG  UiBT 


hiA^et  Cast  Cat-n»l--Ai=ni««dation  and  AiOMiign.  IMa  kMn  la 

accumulstion  «id  iiocalion  ol  il  fcMSract  coat*  Of  Bw  fcwBiuBan.  lUndartie 
-AccumiMian  Mettiod.-  biaaft  •¥••"  or  "Mo'  to  tidicMa  BB»aco«t  atamanii 
bidiract  coat  calagofv  •»  ideniBlad.  racordad  and  •ccuwadMail  in  Bia  bMlMlan's 
system,  if  "No,"  dascrtba  on  •  eoniinualion  ahaat  Iww  «»a  cort  aiemanti  hefcidad  bi 


of  «M  alocalian  baae  codes  A  Bwmigh  P.  Y.  or  Z.  to 
accumulatad  costs  of  each  bMRred  coal  category  to  e««er 

COM  pools.  otfMf  InstibJtioMi  actMBas,  gpaciaBfad  aorvia 

1he,folunm  heading -Alocatfon  Saquanca.- biaart  1.  2.  or  3  neat  to 

coat  catagoriaa  to  Indteete  the  aaquanca  of  B»a  sBocation  proeaea.  M 

ua«l.  hsart  *CA.*  If  an  in«ract  coat  category  latad  in  Biia  aaction  ia  not  uaad 


af  Bm  Brat 


•NA-") 


hwBraet  Cat  CfflOfV 

(a)  DepreciationAJse  AHowances/lnterest 
Buidmg 

Equipment 

Capital  Improvements  to  Land  1/ 

Interest  1/ 

(b)  Operation  and  Maintertance 

(c)  General  Administration  and  General 
Expense 

(d)  Departmental  Administration 

(a)  Sponsored  Projects  Administration 

(f)  Library 

(g)  Student  Administration  and  Services 
(h)  Other  1/ 


1/  Describe  on  a  Continuation  Sheet. 


AcGumulalion 


IwtCgtft 


FORM  CASS  DS-2  (REV  10/94) 


FORM  CASB  DS-2  (REV  10/94) 


UMI 
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Htm 
No. 


3.2.0 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100^79 

EDUCATIONAL  INSTITUTIONS 


PART  III  •  INDIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


ham  dMcription 


STvka  Cantmn.   S«rvic«  cantsrt  art  d«partnrMnts  or  functional  unitt  wfttich  porform  tpodfic  tochnical 
or  administrativa  sarvicaa  primarily  for  tfia  banafit  of  otfiar  unha  vvMiin  a  raporting  unit.  Sarvica 
Cantara  tnduda  'racharga  cantara'  and  Iha  'spacializad  aarviea  faditiaa*  dafinad  in  Saction  J  of 
Circular  A-21 .  (Tba  codaa  idantifiad  balow  ahouM  ba  inaartad  on  tfia  appropriata  Nna  for  aach  aarviea 
cantar  listad.  Tha  coKimn  numbara  corraapond  to  tfta  paragrapha  iatad  balow  tfwt  provida  iha  codas. 
Explain  on  a  Continuation  Shaat  if  any  of  Iha  sarvicaa  ara  chargad  to  usars  on  a  basis  olhar  than 
usaga  of  tha  sarvicaa.   Entar  'Z'  in  Coiunm  1.  if  not  applicabla.) 


(a) 
lb) 
(c) 
Id) 


ID 

U> 
(3) 

14) 
(5) 

16) 


(1)      (2)        (3)      14)     (SI      (61 


Sciantific  Computar  Oparations 

Busintts  Data  Procatsing 

Animal  Cars  Faclitias 

Othar  Sarvica  Cantars  with 
Annual  Oparating  Budgats 
axcaading  $1,000,000  or 
that  gaf>arata  significant 
chargas  to  FadaraMy 
sponsorad  agraamants 
aithar  aa  a  diract  or 
Indiract  cost.   ISpacify 
balow:  usa  a  Continuation 
Shaat.  H  nacassary) 


Cattoorv  Coda:   Um  coda  *A*  M  tha  ••rvica  cantar  costs  ara  Mtod  only  aa  diraet  coats  of  final  cost 
objactivas:  coda  *■'  M  biBod  only  to  Indbact  cost  catagorias  or  Indkact  coat  pools:  coda  *C*  H  bilad  to 
both  dbact  stmI  Indiract  cost  ofaiactivas. 


Burdao  Coda:  Coda  'A'  -  cantar  racalvas  an  slocatlon  of  si  spp«csbla  Indkact  cosU:  Coda 
partial  allocation  of  Indiract  cosu:  Coda  *C*  -  no  sMocadon  of  indkact  coats. 


■•- 


girooQ  Hata  Coda:  Coda  *A*  -  WHng  ratas  ara  basad  on  Mstoricsl  costs;  Coda  *■*  -  ratas  ara  basad  on 
proiactad  costs:  Coda  *C*  -  ratas  sre  baaad  on  a  comtilnation  of  Mstoricsl  snd  proiactad  costs:  Coda 
*D*  -  bWngs  ara  basad  on  itta  actual  coau  of  tha  bMng  patiod:  Coda  'Y*  -  otha[  (axplain  on  a 
Continuation  Shaat). 

Ussr  Charoas  Coda:   Coda  'A*  -  si  usars  sra  chargad  at  tha  sama  bMng  rataa;  Coda  '•*  -  soma  usars 
sro  chargad  at  dmarant  ratas  than  othar  usars  (sxplain  on  a  Continuation  Shaat). 

Actual  Costs  vs.  Wavanuas  Coda:  Coda  'A*  -  bMlngs  (ravanuas)  ara  comparad  to  actual  costs 
(•xpanditurM)  at  laast  anHualy;  Coda  *■*  -  bHngs  ar«  comparad  to  actual  costs  lass  fraquantly  than 
annualy. 

Varianca  Coda:   Coda  *A*  -  Annual  vsrtancas  batwaan  bAad  snd  actual  cosU  sra  proratad  to  ussrs  (aa 
crsdlta  or  chargas):  Coda  *i*  -  «srisncas  ara  carrlad  forward  as  aiflustmants  to  bWng  rau  of  futura 
partods;  Coda  *C*  -  annual  variancas  ara  chargad  or  craditad  to  Indkact  costs:  Coda  "Y*  -  othar 
(•xplaJn  on  a  Continuation  Shaat). 


Ham 
No. 


3.3.0 


3.4.0 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-679 

EDUCATIONAL  INSTITUTIONS 


PART  ni  -  INDIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


Ham  dascription 


Indirect  Cost  Pools  and  Alloeatian  Bases 

(Idantify  ■«  of  tha  indiract  cost  pooU  Mtablishad  for  ttia  •ccumulMion  of  indiroct  costs,  axckiding 
aarviea  cwitars,  and  tha  ^location  basas  usad  to  distributa  accumulMad  indiraci  costs  to  FadaraOy 
sponsorad  agraamants  or  simiar  cost  objactivas  whhin  aach  nuiior  function  or  activity.   For  aN 
•ppTicabla  Wlract  cost  pods,  antar  tha  applicabla  Allocation  Basa  Coda  A  through  P.  Y.  or  Z.  to 
Indieata  tha  basis  usad  for  aHocating  aecumulatad  pool  costs  to  FadaraMy  sponsorad  agraamants  or 
simiar  cost  objacthras.) 


tf^diract  Cost  Pods 

A.  Instruction 

On-Campus 

Off-Campus 

Othar  1/ 

B.  Organized  Rassarch 

On-Campus 

Off-Campus 

Othar  1/ 

C.  Othar  Sponsorad  Activitias 

On-Campus 

Off-Campus 

Othar  1/ 

D.  Othar  InstitutiorMi  Activitias    1/ 


Aloeation 


Composition  af  Indirect  Cost  Pods.  (For  aach  pod  idantifiad  under  Hams  3.1.0  and  3.2.0,  dascriba 
on  a  continuation  shaat  tha  major  orgartizational  components,  subgoupings  of  sxpanses.  and  aiements 
of  cost  indudad.) 


1/  DascritM  on  a  Continuation  Shaat. 


FORM  CASB  DS-2  (REV  10/94) 


FORM  CASB  DS-2  (REV  10/94) 


UMI 
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COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLIC  LAW  100-«79 

EDUCATIONAL  INSTITUTIONS 


PART  in  -  INDIRECT  COSTS 


NAME  OF  REPORTING  UNIT 


ham 
No. 


3.5.0 


3.6.0 


htm  description 


(For  Mch  allocation  bat*  coda  uMd  in  hams  3.1.0  and  3.3.0. 
dascriba  on  a  continuation  ahaat  tha  makaup  of  1t>a  basa.   For  axampla.  if  a  modifiad  total  diract  cost 


Comooaition  of  Allocation  Baiai. 


basa  is  usad.  spacify  wtiich  of  tha  alamants  of  diract  cost  idantifiad  in  Part  N,  Diract  Costs,  that  ara 
mcludad.  a.g-.  matarials.  salarias  and  wagas.  fringa  banafits.  traval  costs,  and  axdudad,  a.g.. 
subconuact  costs  ovar  first  $25,000.   Whara  appUcaMa.  axplain  If  sarvica  cantars  ara  indudad  or 
axdudad.  Spacify  tha  banafitting  functions  and  activitias  indudad.  If  any  cost  objactivas  ara 
axdudad  from  tha  allocation  basa.  such  cost  objactivas  and  tha  altamata  aHocatien  mathod  usad 
should  ba  idantifiad.  H  an  indiract  cost  aNocation  is  basad  on  Cost  Analysis  Studias.  idantify  tha 
study,  and  fuly  dascriba  tha  study  mathods  and  tachniquas  appliad.  tha  composition  of  tha  spacific 
aUocation  basa  usad.  and  tha  fraquancy  of  aach  racurring  study 

Anocation  of  Indirect  Costi  to  Proarami  That  Pav  Laai  Than  Full  Indiract  Costs.   Ara  sppropriata 
diract  costs  of  alt  programs  and  activitas  indudad  in  tha  indiract  cost  allocation  basas,  ragardlass  of 
whtthtr  allocabia  indiract  costs  ara  fuNy  raimburaad  by  tha  sponsoring  organiistJons? 

A.  Vaa 


No  1/ 


\\  Detcriba  on  a  Continuation  Shast. 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCIOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  10&«79 

EDUCAHOftAL  BISTrrUTIONS 


No. 


4.1.0 


PART  IV- 


OEPREOATION  AND  USE  AUOWANCES 


NAME  OF  RBK)RnNG  UNTT 


IV 


iWtifei«tion  Charaad  te  Fad«r«av  Soanaarad  Aor— marrta  or  Simly  Coit  OhlirliVM 
cslMMry  latad  balow.  antar  a  coda  fram  A  tfvough  C  in  Cohiran  (11  daKvMng  tha  n 


IMVIOfl  of 

doprodation;  a  ooda  Imm  A  tfwough  D  In  Cohimn  121  daicribing  Bia  baaia  lor  datannining  yaaW  Bla:  a 

eoda  from  A  dwough  C  In  Cohinm  (3)  daicrfclng  how  dtpraciador*  awdtoda  or  ua 

^ipBad  to  proporty  ladts:  «id  Coda  A  or  B  bi  Column  I4)lndtoating  sMhattiar  or  not  «M 

laaidu^  w^ua  la  daductad  from  dia  total  coat  of  dapraciaNa  aaaata.  Entar  Coda  Y  bi  aadi  column  of 

■1  anM  catagorr  whora  anothar  ar  nwra  «Mn  ona  matfiod  appGaa.  Enlar  Coda  Z  bi  Cobmn  (1)  only. 

if  an  asset  category  la  not  appficaUe.) 


AitfftCfftffg?^ 

¥«t>gtf_ 
(1) 

Lartd  Improvements 

Buidings 

Bulding  Improvements 

Leasehold  Improvements 

Equipment 

Furniture  and  Fixtures 

Automobles  u^A  Truclis 

Tools 

(i) 

Enter  Code  Y  on  this  line 
if  other  asset  categories 
are  used  end  enumerate 
on  a  continuation  sheet 
each  such  asset  category 
arui  the  applicable  codes. 
(Otherwise  enter  Code  Z.) 

- 

Cdumn  I1)-Oaoraciation  Mathod  Coda 

Useful 

-U!t_ 
(21 


Property 

VnH 

(3) 


V1^ 


A.  Straight  Una 

B.  Expensed  at  AoquisMon 

C.  Use  AJkMvanca 

Y.  Other  or  mora  tttan  one  method  1/ 


Column  (3t-Proeartv  Unit  Coda 

A.  btdMdual  unhs  ara  eccoumad  for  separately 

B.  Appiad  to  groups  of  essett  «»lth  simlar 
aarvicalves 

C.  Appliad  to  groups  of  assets  with  varying 
sarvica  Ives 

Y.  Other  or  more  than  one  mathod    1/ 


CflheEHLtth-Usehil  Ufa  Coda 

A.  Baplecamem  Experience 

B.  Tarm  of  Laaaa 

C.  Estimated  servica  We 

D.  Aa  prescrtMd  for  use  aBowanca  by  Offica  of 
M«iagam«tt  and  Budget  CIreular  No.  A-21 

Y.  Other  or  mora  than  one  medwd  1/ 

Column  t4>-Realdual  Valua  Cods 

A.  Residual  vahM  Is  daductad 

B.  RasidusI  value  la  not  deducted 

Y.  Other  or  mora  than  one  mathod  1/ 


1/  Describe  on  a  Continuation  Sheet. 


FORM  CASB  DS-2  (REV  10/94) 


FORM  CASB  DS-2  (REV  10O4) 


UMI 
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ham 
No. 


4.1.1 


4.2.0 


4.3.0 


4.4.0 


4.50 


COST  ACCOUNTING  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBUC  LAW  100-679 

EDUCATIONAL  INSTITUTIONS 


PART  IV  - 

DEPRECIATION  AND  USE  ALLOWANCES 


NAME  OF  REPORTING  UNIT 


lt*m  dttcription 


Ass«t  Valuations  and  Usaful  Livaa.  Ara  tha  aaaat  valuations  and  usaful  livas  usad  in  your  indiract  cost 
proposa!  consistant  wHh  tftosa  usad  in  tha  institution's  financial  statamants?   (Mark  ona.) 


A. 
B. 


Yas 

No  1/ 


FuWy  Daofaclatad  Atsats.   Is  a  usaga  charga  fof  fuHy  dapraciatad  assats  chargad  to  FadaraHy 
sponsorad  agraamants  or  simiar  cost  objactivas?   IMark  ona.   If  yas,  dascriba  tha  tMsis  for  tha  charge 
on  a  continuation  shaat.) 


A. 
B. 


Yas 

No 


Treatmant  of  Gains  and  Losses  on  Disposrtion  of  Daoraciabla  Property.   Gains  and  losses  are:   (Mark 
tha  appropriate  line(B)  and  if  more  than  one  is  markad.  axptain  on  a  continuation  shaat.) 


A. 

8. 

C. 

D. 
Y. 
Z 


Excluded  from  determination  of  sponsorad  agraamant  costs 

Credited  or  charged  currently  to  the  same  pools  to  which  the  depreciation  of 

tha  assats  was  originaly  charged 

Taken  into  consideration  in  tha  depreciation  cost  basis  of  the  new  items,  where 

trade-in  is  involved 

Not  accounted  for  separately,  but  reflected  ki  the  depreciation  reserve  account 

Other(s)    II 

Not  applicable 


Criteria  for  Capitalitation.    (Enter  (a)  the  mkiimum  dollar  amount  of  expenditures  which  are  capitaliied 
for  acquisKion.  addition,  alteration,  donation  and  knprovemant  of  capital  assats.  and  (b)  the  minimum 
number  of  expected  life  years  of  assets  which  are  capitalized,    if  more  than  ona  dollar  amount  or- 
number  applies,  show  the  ktformation  for  tfta  majority  of  your  capitalized  assats,  and  anumarata  on  a 
contkiuation  sheet  the  doHar  amounts  and/or  number  of  years  for  each  category  or  subcategory  of 
assets  kivolvad  which  differs  from  those  for  the  maiority  of  assats.) 

A.  Minimum  Dollar  Amount  

B.  Minimum  Life  Years 


GrouD  or  Mass  Purchase.   Are  group  or  mass  purchases  (initial  complement)  of  sknlar  Hams,  which 
kidividually  are  less  than  the  capitalixation  amount  bidicated  above,  capitalized?    (Mark  orte.) 


A. 
B. 


Yes  1/ 
No 


1/  Describe  on  a  Continuation  Sheet. 
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FORM  CASB  DS-2  (REV  10/94) 


COST  ACCOUNTING  STANDARDS  BOARD 

OtSCLOSURE  STATBMENT 

REQUIRED  EY  PUBUC  LAW  10CK679 

EDUCATIONAL  WISTTIVIIONS 


No. 


5.1.0 


5.2.0 


PARTV-    CmCR  COSTS  AND  CREDTTS 


NAME  OF  REPORTING  UNTT 


Itawi  dascription 


PwtV 


M^ihnd  of  ChmnOna  Imv.  Co«t«.  Do  you  cha»»a  w«»toi.  lick.  hoBday  and 
sponsorad  in— msnts  on  «m  cash  basis  of  sccounUng  CLs^  srfian  «ia  §••«•  is 


costs  lo 
orpsid).  or  en 


«M  accniil  basis  of  accounting  fwhan  «M  ls«M  is  avnod)?  (Maifc 

A.        Cari» 

B.  AccnisI    1/ 


BnsUU 


AnoTicable  CradHs.  This  Mam  is  dirsctsd  at  Bts  trsatmant  of 'appBcaUe 


r  as  dcflnsd  in  Section 
CofOMBCkcular  A-21  and  othar  inddantii  racdpts  Is-g..  purdiasa  Ascounts.  insuranca  rafcaids. 

•ic.).  andM:ats  how  tfM  principal  typas  of  cradte  snd  fciddantai 


racaipts  tfia  bis  tilu  lion 


Tha  cradits/racaipts  are  offsat  against  the  spodfic 
which  vwy  fstsM. 


B. 
C 
D. 
Y. 


Iha  cradfts/rwM^rts  «•  handted  as  s  gananl  adBustmsnt  to  Bta  indiract  pod. 
Tha  cradits/racaipts  an  traalad  as  incoma  and  ara  not  offsat 
CombinstMn  of  malhods    1/ 
Othar    1/ 


il  Describa  on  a  Continuation  Shaat. 


FORM  CASB  DS-2  (REV  10/941 


UMI 
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COST  ACCOUffTING  STANOAIIDS  BOARD 

DISCLOSURE  STATByorr 

REQUIRED  BY  PUBUC  LAW  100479 
EDUCA-nONAL  WISTmniONS 


Ham 
No. 


6.1.0 
6.1.1 


6.1.2 


PART  VI  •  DEFERRED  COMPENSATION  AND 
idSURANCE  COSTS 


NAME  OF  REPORTING  UNTT 


bistiuclians  for  Part  VI 


Tbto  pwt  cow*  tfM  imHurwiMnt  and  anignnMnt  of  cocti  for  cmpioyM  pansiom,  poet 
laOiainant  banalita  o»af  fhm  panaiona  (induing  poat  laliwwiant  hailtfi  bawallta)  and  itwutanca. 
Soma  org«ihationa  may  Incur  iB  of  «iaa«  caata  at  Bm  mala  campua  laval  or  for  puMc  biallhfBona  at 
Bm  govammantd  wiJt  iaval.  wtila  otftara  may  fetcur  Biam  at  aubordinata  ovo«*bation  lawala.  StB 
oBiars  may  hKur  a  portion  of  Biaaa  coati  at  Bm  main  campua  laval  and  Bm  balanca  M  auterdbiata 

organization  lavau. 


¥Vhara  Bia  aapnwit  (raporBng  unit)  doaa  not  «racBy  incur  audi  ooata.  Bm  aagmant  ahould.  on 
a  contnuation  ahaat  idwitify  Urn  organtaatiortd  anBty  Biat  incurs  and  rocords  audi  coats.  Whan  tha 
costs  dk>catad  to  Fadardly  sponsorod  apraamants  ara  awtarW.  and  Bia  raporBng  unit  doaa  not  hava 
accasstoBia  MormaBon  naadad  to  complata  an  torn.  Bia  laporBng  unit  ahouM  raquira  Biat  antity  to 
coovloia  Bm  «»pBcabla  porBons  of  Biia  Part  VI.  ISaa  Itam  4.  paga  CO.  Ganaral  inatnicBonsI 

PwHsfcin  Plans. 

Dafviad'Contributian  Pwision  Plans.  Idantify  tha  typaa  and  numbar  of  panaion  plans  whoap  costs  ara 
diargad  to  Fadardty  sponsorad  agraamants.   (Mark  appTicabla  lna(s)  and  antar  numbar  of  plans.) 

Tw>a  of  Plan  IfumtWf  gf  PliPt 

A.  institution  ampioyaas  panidpsta  in  

StatsTLocd  Govanwnant  Ratiramant  Plan(s) 

B.  Institution  usas  TIAA/CREF  plan  or  

oBmt  dafinad  contrBiution  plan  Biat 

is  managad  by  an  organization  not 
affliatad  with  Bia  bislitiition 

C.   Institution  haa  hs  own  Daflnod-  

Contrflxilion  PlanU)  1/ 

D«f»iMl-Bar>«fH  Pwiskm  Plan.   (For  aadi  dafinad-banafH  plan  (oBiar  Bian  plana  Biat  ara  part  of  a  Stata 
or  Local  aovanwnam  partsion  plan)  dascriba  on  a  continuation  shaat  Iha  actuarial  cost  maltiod.  Bia 
assat  valuation  mathod.  Bm  critaria  for  dtanging  actuarial  aaaumptiorw  and  computaBorw,  tha 
wnonizatian  pertod*  for  prior  sarvka  coats.  Bm  amortizatian  pwiods  for  actuarial  gabM  and  lossas.  and 
Bta  funding  policy.) 


y   Describa  on  a  Continuation  Shaat. 
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COST  ACCOUimNG  STANDARDS  BOARD 

DISCLOSURE  STATEMENT 

REQUIRED  BY  PUBLJC  LAW  lOOSTS 

EDUCATIONAL  MSTTTUnONS 


No. 


6.2.0 


6.2.1 


6.3.0 


6.4.0 
6.4.1 


PART  VI  -  DERRRED  COMPOBATION 
BUSURANCE  COSTS 


NAME  OF  RB>0RnN6  UIBT 


Part  Batkwnent  BanaBts  OBiar  Than  fan^ignt  (htfiltfrWI  PWt  fttf^Wg^  ^WW)  BW  IWWWlij  ffWM- 
Odantify  on  a  conBnuation  shaat  il  PRB  plans  aihoaa  coats  ara  diargad  10  FadariBy  aporiaorad 
agraamants.  For  aadi  plan  Istad.  ata«a  Bm  plan  nama  and  indfca«a  Bm  approaimala  numbar  and  typa 
of  amployaai  oovarad  by  aKh  plan.) 


Z.  [  1  NotAppBcaUa 

DatanninsBon  of  Annud  PfIB  Coats.  lOn  a  conBnuaBon  ahaat 
to  FadaraBy  aponsorad  agraamants  ara  dalarminad  on  tha  caah  or 
coats  ara  accruad.  dascrka  tha  ammnBiig  pracBeaa  usad 
vduaBon  maBiod.  Bm  critaria  for  dianging  actuarial 
periods  for  prior  sarvica  coats.  Bm  amorthation  pariods  for 
fcaidkig  poBcy.) 

SaM-bmiranea  Pmwma  lEmoloiraa  GmuD  bwUMial.  Co^  «*  **  "^j^^, 
charged  to  Fadaraly  aponsorad  agiaaiiMnts  or  aimiar  coat  obiacBi>as:   fMarfc  one.) 


A. 
B. 
C. 
D. 

E. 
Y. 

Z. 


When  accniad  (boolt  accnial  onhr) 

Wh«i  contrteitions  ara  made  to  a  nonfbrfaitabla  told 

Wh«i  cantrlwBona  ara  made  to  a  forfaMabla  fond 

Whan  Bm  benefits  are  paid  to  an  amployae 

Whan  amoiaits  ara  paM  to  an  employee 

OBier  or  more  Bwn  OTM  maBiod  1/ 


) 


SaH^nstiMiea  Preomms  (Worker's  CompensaBon.  UabBty  and  Caeualty 

Wortnr's  Con^ensaBon  and  LJabSty.  Costs  of  sudi  saH-insuranca  program  ara  charged  to  Federdhr 
sponsorad  agieeriMntt  or  simiar  cost  obi«cBirBs:  IMarit  one.) 

A. 

B. 

C. 


D. 
Y. 

Z. 


Whan  daima  ara  paid  or  lossas  are  Incurred  Ino  provision  for  marves) 

Whan  provWons  for  reserves  ore  recorded  based  on  Bm  praaant  infaa  of  Bm  EabBty 

Wh«i  provWons  for  rasarvee  ara  recorded  baaed  on  Bm  h«  or  undteountad 

contrasted  wWi  present  value,  of  the  lebBty 

Whan  funds  are  eat  bsida  or  contfftutions  ara  made  to  a  told 

Other  or  mora  than  otm  maBiod  II 
Not  Applicable 


II  Describe  on  a  CoiHinuation  Shaat 


FORM  CASH  DS  2  (REV  10/94) 


FORM  CASE  DS-2  (REV  10/94) 


UMI 
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DISCLOSURE  BY  CENTRAL  SYSTEM  OFTKE.  OR  GROUP  CWmiMEDIATE 
ADMOOSTRATIOin  OFFICE.  AS  APPUCABtf. 

bistnicflons  for  Pwt  VI 

Thk  pwt  ihoiM  b«  ooinptetid  flolx  ^  *M  canttil  sysiMn  eflica  or  a  oraup  offin  of  an 
•ducatkmil  ayitem  nhan  <i«t  ofBca  Is  rtpomfcla  tor  adraWataring  two  cr  mow  MBnwnte.  «4Mra  M 
Ms  coata  to  audi  aoomanta  and  whara  at  laaat  ona  of  «M  aagmanta  li  roquirod  to  Ha  Parts  I 

through  VI  of  tfia  Diadoaura  Ststamant 


Tha  raporting  unit  icantral  ayatam  or  group  offica)  ihouM  dbdosa  how  coati  of  < 
providwl  by  tha  raporting  unit  ara.  or  wl  ba.  accumulatad  and  dkicatod  to  appTirahla  aagmants  of 
tha  Institiftian.  For  a  cantnd  ayatam  offica.  disdoaura  ahould  covar  «ta  antira  Inatitution.  for  a 
group  offica.  disdosura  ahouM  covar  al  of  tfw  aubonfinata  organizatioha  adminiatarad  by  that  group 
offica. 


On  a  continuation  ahaet  Bat  al  aegmanta  of  tha  univarsity  or  univarsity  ayatam.  Indudbig  hoapitab. 
FMlaraBy  Funded  Rcaaarch  and  Davaiopmant  Cantars  (FFRDCa).  Govammant-ownad  Contractor- 
oparatad  (COCO)  faciitiea.  and  lowar-tiar  group  officoa  aarvicod  by  tha  raporting  uniL 
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PART  VI  -  CBfTRAL  SYSTBM  OR  GROUP 


NAIME  OF  REPOimNG  UNTT 


Cort  Accumulation  and  ABocation. 

On  a  continuation  aliaat  provida  a  deacrfption  of: 

A.         Tha  aarvicas  provided  to  aegmanta  of  tha  university  or  univarsity  ayatam  (indudbtg  hoapkds. 
FFRDCa.  GOCO  fadHiaa.  etc.).  In  brief. 

How  tfie  costs  of  tlie  aervicea  era  Identified  and  accumulated. 

The  basis  used  to  alocata  ttte  accumulated  coata  to  tfte  benefitting  aagmants. 

Any  costs  that  ara  tranafarrad  from  a  aagmant  ]b  ^m  central  ayatam  offica  or  the 
htermediata  administrative  offica.  and  wttich  ara  raalocatad  to  another  aegmentis).  If  none, 
aoatata. 

Any  fixed  management  fees  tftat  era  charged  to  a  aegmentis)  in  ieu  of  a  prorata  or 
basis  and  Ilia  basis  of  such  dtargea.  If  none,  ao  atata. 


FORM  CASS  DS-2  (REV  10/94) 


FK  D(K.  96-11111  Filed  5-7-96;  8;45  ami 

B4LUNG  CODE  3110-01-C 


^OL 


UMI 


Wednesday 
May  8,  1996 


Part  III 

Federal  Emergency 
Management  Agency 

Federal  Radiological  Emergency 
Response  Plan  (FRERP);  Operational 
Plan;  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

F«d*ral  Radiological  Em«rg«ncy 
R*spons«  Plan  (FRERP);  Oparattonat 
Plan 

AGENCY:  Kfd»>rnl  Km»'ry<Mi(  v 
Mdria^iMiuxit  Agt'm  )  (KKMAJ 
ACnON:  Notice. 


summary:  rh»i  Federal  hiiuTKtMicv 
M.iiiHK«m«Mit  .\«tMU  V  KivcN  iioIkh  of  iiricl 
piihlish»'s  th»i  Kfd»THl  K.iiii()l()xu:id 
Kmeryem  V  KKsponso  I'l.iii  (KRI-lKr)  as 
thi)  u(Mirati()H<il  plat\  for  Kmioral 
i»K«iH  Mts  to  ilisi  hiirx*'  tlu'ir 
i>«sp<)iisihi  lit  It's  diinii^  })ea»,Htim« 
rniluilo^ii  id  i>iii»«rx»>ii(  i»'s    rh«  KKKR>' 
e.slahlish«s  ,in  i.irxrti>i/.»>d,  mtt'yriilml 
(.apahdilv  for  ptirtKi paling  Kddnrai 
agnn(  i»'s  to  n'spoiid  to  .i  wid»<  raiigv  of 
pea(»<tiinH  radiologKid  tMiuiryfiuitis.  Thn 
Plan  provid»*s  a  com  ept  of  opttratioiis. 
outlines  Kedural  polu.ios  and  planning 
(onsidnrations,  and  sp«t<:iries  authontius 
anil  r»»sfM)nsibilitit*s  of  ink  h  Kml«»rnl 
agoiK  V  dial  has  a  signifKanl  roU*  in  siu.h 
eniorgeni  les    The  KRKRP  is  now  fiillv 
opttralional  for  uhm  in  the  Koderal 
msponsH  to  radioloxna!  tMiwrxMniies 
EFFECTIVE  DATE:  Mav  H.  IWH 
fCm  FURTHER  INFORMATION  CONTACT: 
Ihonias  M   Aniush.  {)p«fratu)ns 
Division,  R»!sp<)ns«  and  K»'<.ov»>rv 
Uirnctoralii,  Ftulonii  Kmergt'ni  \ 
Manageinont  Ag«ni  v.  S0<)  C  Sirwel  SW  . 
Washinglon,  IX".  20472.  UiUiphone  (202) 
H4H    IhK 

SUPPt.EMENTARY  INFORMATION:  On 
.SeplHndHT  H,  l'>q4,  FKMA  publishtul  th« 
proposed  FM<i»!ral  Kadioiogu  a' 
Knu'rx«'n(  V  Kcspons^  I'lan  in  th« 
Federal  Rex>st«r  TiM  FR  -K.OHK  4«1()7) 
K«'f»>rr«'«l  to  inton  tiangiMhlv  as  tht' 
FRKRI'.  or  the  Flan.  diK  F.ideral 
Radiologit  a!  Fiiu'ry;»'ii(  v  Responsn  F'lan 
was  (lfn»»l()p«ti  hv  FKMA  and  16  other 
Federal  ageiK  les   It  was  piitilishtHl  in 
mterun  hut  operational  form  p«'iuling 
forin.il  ,iv;eii(  V  loni  iirn-iu  es  hv  ea<.h  of 
thf  17  .igeiK  les  that  i oojH-ratetl  in  the 
tleveiopmeiit  of  this  I'lan 

Feileral  agencies  n'spond  to 
radiological  emergeiK  les  using  the 
FRKRF.  eai  h  agt'iicv  m  aii  ordaiu.e  with 
lis  existing  staliitorv  authorities  and 
funding  resources    The  Lead  Federal 
Ageni  V  is  rwsponsihle  for  (iiordmation 
of  the  overall  Federal  response  to  the 
emergeni;v   FKMA  is  resp»)nsibl»«  for 
coordinating  non-radiological  support 
using  the  structure  of  the  Federal 
Response  Plan   The  relationship 
hetwe«n  the  FRKRP  and  the  Federal 
Respon.se  Plan  is  discus.sed  in  the 
FRFIRP.  and  will  be  further  des«,rib*>d  in 
a  Radiological  Kniergen«.ies  .Annex  to 
the  Federal  Response  Plan. 


S*H  lion  t04  of  Pub   I.  4f>-2Q5  requires 
that  the  Prwsident  prep^m'  and  publish 
a  plan  lo  provide  for  expeditious. 
cffK  lent,  and  coord inate<i  Federal 
n'sponse  to  accidents  at  nuclear  power 
fail  lilies   KxwutiveOrder  (K.O  )  12241 
of  .Septemlier  2'J.  I'lflO,  as  amended  by 
K  ()    12RS7,  del»^ated  this  reitponsibility 
to  the  Dmn  tor  of  FKMA   VYMA 
published  the  first  FRKR}'  on  November 
H.  I'm.-i.  .10  FR  4H'i42   The  FRERP 
published  to<iav  up<lates  and  supersedes 
the  Plan  publi,she<l  in  I'JH.S 

.After  the  Sttplember  h.  1994 
publication,  FKMA  presented  the 
interim  prop<'sed  Plan  to  the 
management  of  the  other  16  Federal 
agencies   Each  of  these  agencies  has 
provided  its  written  concurrence  with 
the  Plan   Several  of  the  agencies  offered 
propose<J  changes  to  the  interim  Plan. 
FKMA  and  other  members  of  the  Federal 
Response  .Subc;ommittee  reviewed  those 
proposed  changes  and  determined  that 
they  are  minor,  clarify  Federal  agency 
n)les  and  responsibilities,  and  that  they 
do  not  afftx  t  the  basic  organization  or 
responsiveness  of  the  Plan 

The  1994  notice  requested  public 
comments  on  the  proposed  plan  Over 
70  (  omments  were  received  from 
approximately  20  orHanizalions 
reprttsenting  Federal  and  State 
fiovemment  agencies  and  private 
indu.strv  that  will  b^  affected  by  cJianges 
in  the  FRERP.  The  remainder  of  the 
Preamble  provides  the  Federal  Response 
Subi  ommittee  s  ('the  Committee") 
respons**  to  the  comments  received 
during  the  comment  period.  The 
(  omments.  and  the  Committee's 
respons«»s.  are  listed  in  the  order  of 
appearance  in  the  FRFIRP.  The  page 
numbers  citetl  in  the  (ommenl  summary 
refer  to  the  page  numbers  in  the 
.September  B,  1994.  Federal  Register 
notice  of  the  proposed  plan.  The 
organization  that  provided  the  comment 
is  identified  in  the  brackets  following 
the  comment. 

Responseti  lo  Comments 

IJommrnt  1  The  word  'domestic"  in 
II  H.t.  of  the  Table  of  Contents  on  page 
4ft<)Hfi  should  be  .stricken  and  changed 
to  nfad   "NASA/DOD  Satellites*    *    •■"In 
addition,  this  change  should  be  made 
everywhere  in  the  plan  whore  the  word 
■(lomeslic  "  appears  (e.g.,  pages  46088— 
48089),  including  all  such  references  in 
the  tables.  [NASA] 

H f  spouse  Based  on  subsequent 
discussions  with  NASA,  the  word 
"domestic  "  is  stricken  from  the  title  in 
II. HI  of  the  Table  of  Contents,  in  II.B.3 
of  the  text  and  in  Table  II-l,  so  the 
category  now  reads  "Satellites 
Containing  Radioactive  Materials". 


Comment  2  The  phrase  "that  could 
require  a  response  by  several  F'ederal 
agencies  "  found  in  I.  Intnxluction  and 
Background.  C.  Scope  on  page  46087  is 
vague  and  doesn't  explain  who  will 
make  the  decision  based  on  what 
criteria.  Any  Federal  response  should  be 
tied  to  a  structured  classification 
system,  statutory  authority,  or  the 
request  for  assistance  from  a  State  or 
other  appropriate  jurisdiction.  This  is 
more  clearly  stated  in  Section  D.3  on  the 
same  page.  {Department  of  Nuclear 
Safety  [Illinois]] 

Response — This  phrase  was  purposely 
worded  to  provide  Federal  agencies 
maximum  flexibility  to  respond  to  State 
and  local  requests  for  assistance  in  the 
event  of  a  radiological  emergency.  The 
Cx)mmittee  believes  that  the  use  of  a 
struciured  cla.ssification  system  would 
adversely  im(>act  the  ability  of  the 
Federal  Government  to  configure  their 
response  to  meet  the  specific  needs  that 
would  be  associated  with  a  (}articular 
emergency.  As  the  comment  recognizes, 
information  contained  in  various 
paragraphs  of  II.  Concept  of  Operations, 
provides  greater  details  on  how  Federal 
support  can  be  requested. 

Comment  3.  Page  46087.  I. 
Introduction  and  Background,  C.  Scope, 
last  sentence.  The  U.S.  Code  citations  to 
the  referenced  statutory  authorities 
should  be  included  (e.g..  Subsection 
274. b  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  42  U.S.C.  2021(b).  [NASA] 

Response — The  appropriate  citations 
have  'oeen  added  to  the  referenced 
authorities  in  Appendix  C,  Federal 
Agency  Response  Missions,  Capabilities 
and  Resources.  References,  and 
Authorities. 

Comment  4.  On  page  46087.  the  last 
sentence  of  the  first  paragraph  of  I.D.2. 
Coordination  by  Federal  Agencies, 
states  "The  degree  to  which  the  Federal 
response  is  merged  or  to  which 
aciivities  are  adjusted  will  be  based 
upon  the  requirements  and  priorities  set 
by  the  State."  This  is  the  way  the  State 
would  hope  the  Federal  Government 
will  work  with  them.  However,  after 
reading  the  rest  of  the  plan,  this  is  not 
the  policy  the  Federal  Government  is 
planning  on  pursuing.  [Office  of 
Emergency  Management — Department 
of  Motor  Vehicles  and  Public  Safety 
I  Nevada!] 

Response — The  Committee  made  a 
determined  effort  to  assure  that  the  Plan 
describes  a  Federal  response  in  support 
of  the  State  response.  As  stated  in 
Section  II.A..  "The  concept  of 
operations  recognizes  the  preeminent 
role  of  State  and  local  governments  for 
determining  and  implementing  any 
measures  to  protect  life,  property,  and 
the  environment  in  areas  not  under  the 
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control  of  a  Federal  agency." 
Accordingly,  the  Federal  agencies  that 
are  signatories  to  this  plan  recognize 
that  State  and  local  governments  are 
their  "customers"  and  that  the  off-site 
Federal  role  is  one  of  providing  support 
and  assistance  as  requested.  This 
applies  to  all  aspects  of  a  radiological 
emergency  response  in  tlie  affected  off- 
site  area  (e.g..  environmental  monitoring 
and  assessment,  implementation  of 
protective  actions,  release  of  public 
information,  and  determination  of 
restoration  priorities).  For  example,  on 
page  46089  Section  n.D.3.  Radiological 
Monitoring  and  Assessment  states  that 
the  Federal  radiological  monitoring  and 
assessment  response  activity  will 
"support  the  monitoring  and  assessment 
programs  of  the  States."  Also,  on  page 
46091  Section  II.D.4.  Protective  Action 
Recommendations  states  "The  LFA  will 
assist  State  and  local  authorities,  if 
requested,  by  advising  them  on 
protective  actions  for  the  public." 

Comment  5.  On  page  46087  the 
second  paragraph  in  I.D.2.  Coordination 
by  Federal  Agencies  states, 
"Appropriate  independent  emergency 
actions  may  be  taken  by  the 
participating  Federal  agencies  within 
the  limits  of  their  own  statutory 
authority  to  protect  the  public, 
minimize  immediate  hazards,  and 
gather  information  about  the  emergency 
that  might  be  lost  by  delay."  This  was 
the  philosophy  used  by  DOE  and  EPA 
in  an  exercise  in  which  the  town  of 
Rachel,  NV,  was  evacuated  without 
State  and  local  officials  being  notified. 
DOE  and  EPA  took  it  upon  themselves 
to  go  door  to  door  and  issue  an 
evacuation  order  which  is  not  within 
their  statutory  authority.  They  can  assist 
but  they  do  not  issue  an  evacuation 
order.  In  an  emergency,  the  locals  may 
not  be  able  to  respond  quickly  enough 
to  participate  in  an  evacuation  order, 
but  Federal  agencies  must  inform  the 
State  and  local  officials  of  their  plans 
before  they  take  any  action  and  not  after 
the  fact.  In  the  State  of  Nevada,  the 
Governor  is  the  only  one  who  can  issue 
an  evacuation  order.  A  paragraph 
stressing  the  importance  of  Federal 
agencies  informing  the  State  and  local 
officials  before  the  response  is  taken  and 
not  after  should  be  inserted  into  the 
plan.  [Office  of  Emergency  Management 
Department  of  Motor  Vehicles  and 
Public  Safety  (Nevada)] 

flesponse^While  the  Committee 
agrees  that  State  and  local  oflicials 
should  be  notified  and  kept  informed  of 
all  Federal  activities  in  the  affected  off- 
site  areas,  the  Committee  believes  that 
this  issue  is  adequately  addressed  in  the 
plan  as  written.  As  stated  in  Section 
II.A.,  "The  concept  of  operations 


recognizes  the  preeminent  role  of  State 
and  local  governments  for  determining 
and  implementing  any  measures  to 
protect  life,  property,  and  the 
environment  in  areas  not  under  the 
control  of  a  Federal  agency."  The 
adherence  of  the  Federal  agencies  to  this 
principle  has  been  clearly  demonstrated 
by  their  actions  in  the  FRMAC-93. 
Hanford,  and  DIAGRAM  JUMP  exercises 
that  have  been  conducted  with  the 
states  of  Nebraska,  Iowa,  and 
Washington  over  the  past  2  years. 

Comment  6.  On  page  46087,  the  first 
paragraph  of  Section  I.D.3.  Federal 
Agency  Authorities  states,  "Some 
Federal  agencies  have  authority  to 
respond  to  certain  situations  affecting 
public  health  and  safety  with  or  without 
a  State  request."  It  is  not  clear  under 
what  circimistances  the  Federal 
agencies  will  respond.  The  authority  is 
vague.  I  think  that  if  it  is  in  time  of 
emergency  that  has  already  been 
addressed,  this  sentence  should  be   . 
removed.  [Office  of  Emergency 
Management — Department  of  Motor 
Vehicles  and  Public  Safety  (Nevada)] 

Response — ^The  purpose  of  this 
sentence  was  to  indicate  that  under  a 
few  very  unlikely  situations  some 
Federal  agencies  have  the  authority  to 
initiate  actions  to  protect  public  health 
and  safety  without  being  requested  to  do 
so  by  either  State  or  local  officials. 
However,  because  the  signatories  to  the 
FRERP  do  not  believe  that  these 
situations  will  occur  during  a 
radiological  emergency  the  plan  does 
not  go  into  any  level  of  detail  about 
these  specific  situations.  It  is  the 
intention  of  all  Federal  agencies  to  work 
closely  with  State  and  local  officials  in 
the  development  and  implementation  of 
actions  to  protect  public  health  and 
safety.  Fecferal  agencies  will  make  every 
attempt  to  get  approval  firom  State  and 
local  officials  before  taking  any  actions 
involving  the  general  public. 

Comment  7.  The  Commenter 
recommended  that  the  following  be 
added  to  I.E.  Training  and  Exercises  on 
page  46087:  "Reimbursement  for 
training  and  exercises  shall  be  in 
accordance  with  Section  D.6."  [Yankee 
Atomic  Electric  Company] 

Response — Paragraph  I.D.6.  clearly 
states  that  each  Agency  will  pay  its  own 
way  in  a  response  to  an  emergency. 
Also,  each  Agency  will  fund  its  own 
preparedness  and  planning  activities, 
including  participation  in  drills  and 
exercises.  However,  there  may  be 
situations  in  which  special  funding  may 
be  available  for  either  response  or 
exercise  participation  and  Agencies  are 
free  to  seek  reimbursement  as 
appropriate.  The  reimbursement  of  State 
and  local  expenses  for  their 


participation  in  training  and  exercises 
will  be  handled  in  accordance  with  pre- 
existing agreements  between  the 
appropriate  Federal  agency.  The 
Committee  made  no  changes  to  the  plan 

Comment  8.  Paragraph  I.F.I. 
Relationship  to  the  Federal  Response 
Plan  (FRP)  on  page  46087  should 
include  explanatory  remarks  and 
include  appropriate  U.S.  Code  citations 
to  the  Stafford  Act  and  the  provisions  or 
section  pertinent  to  a  declaration. 
[NASA] 

Response — The  Committee  believes 
that  the  existing  wording  adequately 
describes  the  relationship  between  the 
FRERP  and  the  FRP  and  that  the 
intended  audience  for  this  plan  is 
sufficiently  familiar  with  the  Stafford 
Act  that  additional  clarification  is  not 
needed.  The  Radiological  Emergencies 
Annex  to  the  FRP,  which  is  currently 
under  developmerit,  will  provide 
additional  clarification  of  the  FRERP/ 
FRP  relationship. 

Comment  9.  Sections  I.F.I.  Without  a 
Stafford  Act  Declaration  on  page  46087 
and  I.F.2.  With  a  Stafford  Act 
Declaration  on  page  46088  state  (Section 
F.l)  that  in  the  absence  of  a  Stafford  Act 
declaration,  FEMA  "is  responsible  for 
coordinating  non-radiological  support 
using  the  structure  of  the  Federal 
Response  Plan  (FRP),"  but  then  goes  on 
to  state  (Section  F.2),  "When  a  Stafford 
Act  Declaration  has  activated  the 
FRP*    *   *"  The  two  statements  appear 
contradictorv  on  their  face,  although 
perhaps  some  editing  would  resolve  the 
apparent  contradiction.  [FES^IA — Region 

m 

Response — Because  the  FEM\ 
responsibility  for  coordination  of  non- 
radiological  support  would  be  the  same 
for  emergencies  whether  or  not  there  is 
a  Stafford  Act  declaration,  it  seems  more 
efficient  to  use  procedures  and 
resources  that  already  exist,  and  are 
used  during  emergencies  throughout  the 
year.  The  phrase,  "activate  the  Federal 
Response  Plan.  '  has  come  to  mean  that 
a  Stafford  Act  declaration  has  been 
made.  In  order  to  make  clear  that  a 
Stafford  Act  declaration  has  not  been 
made,  but  the  same  familiar  emergency 
response  procedures  should  be 
followed,  the  phrase,  "using  the 
structure  of  the  Federal  Response  Plan." 
was  devised,  h  indicates  that  Federal 
agencies  should  respond  using  whatever 
statutory  authorities  and  funding  they 
already  possess — not  Stafford  Act 
authorities  or  funding.  If  there  is  a 
subsequent  Stafford  Act  declaration. 
Stafford  Act  authorities  and  funding 
would  then  apply.  The  Radiological 
Emergencies  Annex  to  the  FRP,  which 
is  under  development,  will  explain  the 
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relationship  between  the  FRERP  and  the 
FRP  in  more  detail. 

Comment  W.  Section  I. P. 
Relationship  to  the  Federal  Response 
Plan  (FRP)  on  pages  46087  and  46088. 
refers  to  a"Stafford  Act  Declaration." 
The  FRERP  does  not  deflne  or  explain 
what  a  "Stafford  Act  Declaration"  is. 
Although  this  terminology  may  be 
familiar  to  FEMA  personnel  and  local 
officials  dealing  with  a  variety  of  natural 
and  man-made  disasters,  it  is  not 
necessarily  familiar  to  NRC  licensees 
who  may  potentially  be  involved  in 
some  aspects  of  implementation  of  the 
FRERP.  Accordingly,  a  very  brief 
notation  that  a  Stafford  Act  declaration 
is  a  formal  declaration  of  a  major 
disaster  by  the  President  would  be 
appropriate.  [NRC — Office  of  General 
Counsel] 

Response — The  Committee  believes 
that  the  intended  audience  for  this  plan 
is  sufnciently  familiar  with  the 
terminology  that  additional  clarifying 
language  is  not  needed.  The 
Radiological  Emergencies  Annex  to  the 
FRP.  which  is  under  development,  will 
clearly  explain  the  relationship  between 
the  FRERP  and  the  FRP. 

Comment  II.  Se<1ion  I.F.I.  Without  a 
Stafford  Act  Declaration  at  the  top  of  the 
first  column  on  page  4608H  says  FT^A 
coordinates  non-radiological  support. 
This  appears  to  be  a  shift  from  the  old 
concept  that  FEMA  would  be  the 
clearinghouse  for  all  requests  for 
Federal  assistance.  [Deportment  of 
Niirlear  Safety  (lllinnisj\ 

Response — The  Commenter  is  correct. 
Without  a  Presidential  disaster 
det:iaration,  the  LFA  (  oordiiiates  the 
radiological  response  to  the  emergency 
while  FEMA  t;oordi nates  the  non- 
radiological  response  Accordingly,  the 
Federal  Government  must  identify  the 
appropriate  persons  for  State  and  lo<-.al 
officials  to  interact  with  The  LFA  and 
the  .Senior  FEMA  Official  must  work 
closelv  together  to  ensure  that  all  the 
needs  of  the  affe<.ted  Slate  and  UKial 
governments  iire  addressed.  The 
Radiological  Fmergeni;ies  .\nnex  to  the 
FRl'.  which  is  uiuier  devt-lopmenl.  will 
clearlv  explain  the  relationship  between 
the  FRERP  and  the  FRP 

(Comment  12  Revise  the  last  sentence 
of  IF  1.  Without  a  Stafford  Ac;t 
Declaration  on  page  46088  to  read, 
"FEMA.  which  has  the  responsibility  for 
coordinating  non-radiological  support, 
will  use  the  structures  of  the  FRP  to 
aciomplish  this  activity. "  \l'SUA\ 

Rt'spnnsr — This  change  was 
itu  orporated  into  the  plan 

Cnntment  U  The  information  in 
St'(  tu)n  l.Ci.  Authorities  on  page  46088 
should  be  updated  with  the  appropriate 
citations  to  the  statutory  authority  and 


the  updated  information  about  any 
amendments  to  Executive  Order  12241 
should  be  included.  [NASA] 

Response — This  information  has  been 
incorporated  into  the  plan  as 
appropriate. 

Comment  14.  In  Section  II.  Concept  of 
Operations  on  page  46088  some 
reference  to  radioactive  wastes  should 
be  addressed.  This  is  and  will  be  a 
major  portion  of  potential  emergencies 
for  planning  of  all  agencies.  This  could 
be  addressed  in  5  ((Jther  Types  of 
Emergencies).  [DOE] 

Response — The  disposition  of 
radioactive  wastes  is  a  component  of 
any  radiological  emergency,  not  a 
separate  type  of  emergency.  The 
protection  of  the  public  &om  exposure 
to  radioactive  waste  is  included  in  the 
Protective  Action  RecommendafTmis 
section,  specifically,  \ 

"Recommendations  regarding  the 
disposition  of  contaminated  livestock 
and  poultry"  and  "Recommendations 
for  recovery,  return  and  cleanup 
issues."  Advice  to  the  State  will  be 
provided  by  the  LFA  supported  by  the 
Advisory  Team  for  Environment,  Food 
and  Heahh. 

Comment  15.  The  second  paragraph 
of  Section  Il.A.  Introduction  on  page 
46088  states.  "The  concept  of  operations 
recognizes  the  preeminent  role  of  State 
and  local  governments  for  determining 
and  implementing  any  measures  to 
protect  life,  property,  and  the 
environment  in  areas  not  under  the 
control  of  a  Federal  agency." 
Recognizing  the  State  and  local 
government  roles  is  fine  but  it  is  not 
enough.  The  plan  needs  to  say  that  the 
Federal  agencies  will  work  with  the 
State  and  local  governments  to 
accomplish  their  responsibilities.  The 
States  need  to  know  that  the  Federal 
agencies  plan  to  work  in  conjunction 
with  the  State  and  local  governments  to 
protect  life,  property,  and  the 
environment.  It  needs  to  be  stated. 
Otherwise,  the  impression  is — well,  we 
recognize  your  responsibilities,  but  we 
don't  have  to  support  or  work  with  you. 
[Office  of  Emergency  Management — 
Department  of  Motor  Vehicles  and 
Public  Safety  (Nevada)[ 

Response — The  Federal  agencies  that 
are  signatories  to  this  plan  recognise 
that  State  and  loc;al  governments  are 
their  "customers"  and  that  the  ofT-site 
Federal  role  is  one  of  providing  support 
and  assistance  as  requested.  This 
applies  to  all  aspects  of  a  radiological 
emergency  response  in  the  affected  off- 
site  area  (e.g.,  environmental  monitoring 
and  assessment,  implementation  of 
prote<:tive  actions,  release  of  public 
information,  and  determination  of 
restoration  priorities).  For  example,  on 


page  46089  Section  n.D.3.  Radiological 
Monitoring  and  Assessment  states  that 
the  Federal  radiological  monitoring  and 
assessment  response  activity  will 
"support  the  monitoring  and  assessment 
programs  of  the  States."  Also,  on  page 
46091  Section  0.0.4.  Protective  Action 
Recommendations  states,  "The  LFA  will 
assist  State  and  local  authorities,  if 
requested,  by  advising  them  on 
protective  actions  for  the  public."  The 
Committee  cannot  emphasize  enough 
the  preeminent  role  of  the  State  and 
local  governments;  therefore,  it  has 
recommended,  and  the  Federal 
Radiological  Preparedness  Coordinating 
Committee  has  agreed  to  develop  a 
program  to  disseminate  the  details  of 
the  revised  FRERP  to  Federal  agency 
responders  and  the  State  emergency 
services  organizations. 

Comment  16.  The  language  in  Section 
n.B.l.  Nuclear  Facility  on  page  46088 
should  clearly  state  that  State  and  local 
requests  for  Federal  assistance  during  a 
nuclear  plant  accident  should  be  made 
directly  to  the  NRC.  Likewise,  Federal 
assistance  for  emergencies  involving 
DOD,  DOE,  non-licensed  materials, 
transportation  accidents,  and  unknown 
sources  (B.l,  2.  3,  4,  &  5)  have  new  LFA 
designations,  and  presumably  these 
LFAs  should  handle  assistance  requests 
directly.  Current  guidance  requires 
making  such  requests  through  FEMA  or 
directly  to  a  Federal  supporting  agency. 
[Department  of  Nuclear  Safety  (Illinois)] 

Response — Paragraph  I.D.5.  Requests 
for  Federal  Assistance  on  page  46087 
clearly  states  that  State  and  local 
governments  as  well  as  the  owners  and 
operators  of  radiological  facilities  or 
activities  may  make  requests  directly  to 
any  of  the  Federal  agencies  listed  in 
Table  II-l  on  page  46089,  FEMA.  or 
other  Federal  agencies  with  whom  they 
may  have  preexisting  arrangements  or 
relationships.  While  the  preferred 
means  of  notification  and  requesting 
support  is  through  the  designated  LFA, 
the  signatory  Agencies  will 
automatically  notify  the  appropriate 
Federal  agency  if  they  are  notified  of  a 
radiological  emergency  for  which  they 
are  not  the  LFA.  For  example,  if  the 
emergency  involved  a  commercial 
nuclear  power  plant  the  NRC  is  the  LFA 
and  any  requests,  either  initial  or 
follow-up,  should  be  made  to  the  NRC. 
However,  if  EPA  is  requested  to  provide 
support  by  an  affected  State,  the  EPA 
will  notify  the  NRC  of  the  situation  and 
then  support  the  NRC  response  to  assist 
the  State  as  appropriate.  If  the 
emergency  involved  unlicensed 
radioactive  material  that  is  not  owned 
by  DOD  or  DOE  the  designated  LFA  is 
EPA  and  should  receive  State  and  local 
requests  for  assistance.  If  DOE  were 
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notified  of  this  situation  they  would 
automatically  call  EPA.  It  should  be 
noted  that  with  the  publication  of  this 
plan  previous  guidance  is  now 
superseded. 

Comment  17.  Section  II. B.l.  Nuclear 
Facility  on  page  46088  designates  DOD 
or  DOE  as  the  Lead  Federal  Agency  for 
responding  to  emergencies  at  facilities 
that  they  own.  Section  n.B.l. (a) 
provides  that  NRC  is  the  Lead  Federal 
Agency  for  facilities  that  it  licenses. 
Although  the  listing  for  types  of 
facilities  that  NRC  is  responsible  for 
includes  gaseous  diffusion  facilities, 
there  is  ambiguity  with  respect  to  vvho 
is  responsible  for  the  gaseous  diffusion 
facilities  operated  by  USBC.  DOE 
actually  owns  the  gaseous  diffusion 
plants  that  are  leased  to  U.S.  Energy 
Corporation  (USEC).  The  NRC  will  be 
issuing  certificates  of  compliance  but 
will  not  be  licensing  the  USEC  operated 
gaseous  diffusion  plants.  If  the  intent  is 
that  NRC  should  have  the  lead 
responsibility. for  these  facilities  then 
the  phrase  "regarding  an  activity 
licensed  by  NRC"  in  Section  n.B.l. (a) 
should  be  revised  to  read  'regarding  an 
activity  licensed  or  regulated  by  NRC." 
[NRC— Office  of  General  Counsel] 

Response — It  was  determined  by  the 
Committee  that  the  present  FRERP 
language  clearly  states  that  the  NRC  is 
the  designated  LFA  and  that  no  changes 
in  the  wording  are  necessary. 

Comment  18.  In  Section  II.B.3. 
Domestic  Satellites  Containing 
Radioactive  Materials  on  page  46088  the 
word  "domestic"  should  be  deleted 
from  the  title  to  read  as  "NASA/DOD 
Satellites  Containing  Radioactive 
Materials."  In  addition,  it  is  suggested 
that  wording  be  added  to  allow  NASA 
and  DOD  to  determine  on  their  own 
who  will  be  the  LFA  for  missions  that 
involve  a  NASA  payload  on  a  DOD 
launch  vehicle  or  visa  versa.  [NASA] 

Response— The  Committee  agreed  to 
strike  the  word  "domestic"  from  the 
title.  With  regard  to  joint  NASA/DOD 
satellite  missions,  it  is  the  intent  of  the 
Committee  to  allow  NASA  and  DOD  to 
determine  between  themselves  who  will 
be  the  LFA  in  the  event  of  an  accident. 
Satellites  that  are  not  domestic  are 
discussed  in  II.B.4,  "Impact  from 
Foreign  or  Unknown  Source." 

Comment  19.  Section  II.B.4.  Impact 
from  Foreign  or  Unknown  Source  on 
page  46088  needs  to  be  revised  to  clarify 
what  is  intended  to  be  covered.  The  text 
of  that  paragraph  is  inconsistent  with  its 
title,  which  title  suggests  no  direct 
involvement  by  the  United  States. 
Further,  an  explanation  of  "an  ongoing 
interest"  and  "intimately  involved  in 
mission  operations"  in  defining  "joint" 
and  "venture"  is  needed.  Such  a 


definition  may  include  cooperative 
missions,  for  example,  between  the  U.S. 
and  Russia,  and,  if  so.  then  the 
appropriate  policy  decisions  need  to  be 
made  at  the  appropriate  levels  of  the 
Executive  and  I.«gislative  Branches  to 
mandate  this  responsibility  on  our 
government  agencies.  Coordination  or 
discussions  with  Executive  Branch 
high-level  policy  officials  who  are 
responsible  for  such  "ventures"  are 
needed  prior  to  the  finalization  of  this 
policy.  Also,  this  text  and  the 
definitions  should  be  cleared  by  such 
officials.  If  not.  it  is  recommended  that 
such  coordination  take  place  prior  to 
finalizing  this  FRERP,  and  that  a  better 
understanding  be  attained  as  to  what 
U.S./foreign  governments  involvements 
are  contemplated  here.  [NASA] 

Response — Per  discussion  with 
NASA,  the  second  paragraph  in  II.B.4. 
was  moved  to  n.B.3  to  be  more 
consistent. 

Comment  20.  Table  Il-l. 
Identification  of  Lead  Federal  Agency 
for  Radiological  Emergencies  on  page 
46089  should  be  changed  to  read 
"NASA/DOD"  satellites  instead  of 
"Domestic"  satellites.  It  is  further 
recommended  that  DOE  be  listed  as  an 
LFA  [NASA] 

Response — Per  discussion  with" 
NASA,  the  wording  has  been  changed  to 
read  "Satellites  Containing  •   *   *"  with 
NASA  or  DOD  as  the  potential  LFA. 

Comment  21.  Section  II.C. 
Radiological  Sabotage  and  Terrorism  on 
page  46089  states  that,  "Sabotage  and 
terrorism  are  not  treated  as  separate 
types  of  emergencies;  rather,  they  are 
considered  a  complicating  dimension  of 
the  types  listed  in  Table  II-l."  Sabotage 
and  terrorism  in  cur  State  is  a  real 
possibility.  There  are  miles  and  miles  of 
roads  that  transport  nuclear  weapons  for 
dismantling  at  our  Hawthorne  Facility. 
1  think  that  the  threat  is  not  a  routine 
radiological  incident  that  becomes 
complicated.  It  is  planned  and  carried 
out  with  due  care.  It  cannot  be  treated 
as  a  complicating  dimension.  These 
incidents  are  not  widely  occurring, 
however,  with  the  situation  overseas 
nothing  is  for  sure.  I  think  you  should 
reconsider  the  Federal  stand  on  this. 
[Office  of  Emergency  Management- 
Department  of  Motor  Vehicles  and 
Public  Safety  (Nevada)] 

Response — The  comment  is  correct  in 
that  radiological  sabotage  and  terrorism 
are  not  routine  radiological  incidents 
that  become  complicated.  The  intent  of 
the  discussion  was  to  indicate  that  the 
emergency  can  involve  any  of  the  types 
of  emergencies  listed  and  the  response 
is  complicated  because  the  LFA  must 
coordinate  radiological  response 
activities  with  the  FBI's  law 


enforcement  response  activities.  The 
additional  coordination  results  in  a 
more  complicated  response,  which  the 
Committee  *eels  is  adequately 
discussed. 

Comment  22.  The  second  paragraph 
of  Section  II.C.  Radiological  Sabotage 
and  Terrorism  should  be  clarified  to 
state  that  although  the  duties  of  the  FBI 
are  to  investigate  and/or  handle  the 
immediate  threat  they  are  not  relieved 
from  the  responsibility  to  protect 
additional  facilities  or  material  not 
immediately  affected  by  an  act  of 
sabotage  or  terrorism.  [D(X] 

Response— The  purpose  of  the  FRERP 
is  to  describe  overall  coordination 
mechanisms.  It  need  not  describe  all  of 
the  duties  of  each  agency.  The  FBI  is 
satisfied  that  the  FRERP  discussion  is 
appropriate.  Additional  information  on 
distribution  of  response  duties  can  be 
found  in  MOUs  between  the  FBI  and 
each  LFA. 

Comment  23.  Section  U.D.  Response 
Functions  and  Responsibilities  on  page 
46089  does  not  identify  which  Federal 
resources  have  a  capability  to  mitigate  a 
release,  only  monitor  and  assess  A 
section  should  address  the  agency's 
responsibility  to  mitigate  a  release  to 
prevent  further  loss  ot  life  or  severe 
effects  to  the  public.  [DOE] 

Response— The  Committee  disagreed 
with  the  need  to  make  mitigating 
statements  in  that  all  Federal  and  civil 
agencies  responsible  for  radiological 
e\ents  take  every  step  to  mitigate  a 
release. 

Comment  24.  Setiion  ILD.l  Onscene 
Coordination  on  page  46089  states  that 
the  LFA  will  coordinate  with  'onscene" 
actions  and  oversee  "onsite"  response, 
but  that  DOE  has  the  initial 
responsibility  for  coordinating  Federal 
monitoring  and  assessment  activities. 
Again,  does  a  request  for  DOE  assistance 
have  to  be  made  through  NRC  for  a 
power  plant  accident?  [Department  of 
Nuclear  Safety  (Illinois)] 

Response — The  answer  is  No. 
However,  as  stated  in  the  response  to 
Comment  16  the  preferred  route  tor 
requesting  assistance  is  through  the 
designated  LFA  identified  in  Section 
II. B.  Determination  of  Lead  Federal 
Agency  (LFA)  on  page  46088.  Although 
a  call  to  any  of  the  Federal  agencies  that 
participate  in  this  plan  will  result  in 
obtaining  the  necessary  assistance,  a  (  all 
to  the  LFA  first  will  get  quicker  results 
because,  for  the  situation  described  in 
the  comment,  the  NRC  will  probably 
already  be  in  contact  with  DOE  and 
have  it  standing  by  to  provide 
assistance. 

Comment  25.  The  third  paragraph  of 
Section  ILD.l.  Onscene  Coordination 
should  be  revised  to  read  "•  •  •  (DOI) 
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will  provide  liaison  between  the  1<FA 
and  Indian  tribal  governments  except  in 
cases  whore  existing  agreements  permit 
dinx:t  communication  •   *    *  "  \NHC — 
Office  of  Nuclear  Materials  Safety  and 
Safeguards] 

Response — The  Committee  agrees  and 
has  revised  the  first  .sentence  to  read. 
"In  the  absence  of  existing  agreements 
for  radiological  emergencies  occurring 
on  or  with  possible  consequences  to 
Indian  tribal  land.  1X31  will  provide 
liaison  tetwoen  Federally  recognized 
Indian  tribal  j^ovemments  and  LFA. 
State,  and  local  agencies  for 
coordination  of  response  and  protective 
action  efforts." 

Comment  26.  The  last  sentence  in  the 
second  paragraph  of  Section  II. D.. 3. 
Radiological  Monitoring  and 
.Assessment  on  page  46090  implies  that 
the  affected  State  does  not  have  the  lead 
respon.se  rolo  in  the  event  of  the 
activation  of  additional  Federal 
resources.  It  is  reconimendefl  that  the 
last  sentence  be  revised  to  re.id,  "States 
should  lie  encouraged  to  allow  the 
FRMAC  to  collo<.ate  with  their 
radiological  a.ssessm(uit  activities." 
I  Virginia  Power] 

Response — The  second  paragraph  of 
Section  II. A.  Introduction  on  page  46088 
states,  "The  com:ept  of  operations 
re»;ognizes  the  preeminent  role  of  State 
and  local  governments  for  determining 
and  implementing  any  measures  to 
protect  life,  property,  and  the 
environment  in  areas  not  under  the 
control  of  a  Federal  agency."  .As  staled 
in  the  response  to  Comment  15  this 
applies  to  all  aspet.ts  of  a  Federal 
response  to  State  and  lo<:al  requests  for 
assistance  in  respoiuling  to  a 
radiological  emergency.  The  purpose  of 
the  last  senleni  e  in  the  second 
paragraph  of  St«:tion  II  L)..»  Radiological 
Monitoring  and  A.sses.sinent  i-n  page 
46(t90  was  to  retoninuiiul  that  Federal 
and  State/ lo«.al  ass»;ls  be  (:olUx;ated  in 
order  to  maximize  the  efficiency  of  the 
response  and  to  bettt-r  protm.t  publu; 
health  and  siilety  and  unvironmental 
quality  It  may  l>e  overwhelniiiig  for  a 
FRMAC  with  a  working  mviruiunent  for 
2(M)  people  to  collocate  with  Slate 
radiological  assessment  activities. 
However,  in  order  to  address  the 
comment  the  sentence  has  been 
reworded  to  read.  "Fe<lural  Ciovernmeiit 
and  States  are  encouraged  to  collocate 
their  radiological  as.sessmeiit  activities 
at  this  center." 

Comment  27.  Section  II.D.3.a.(l) 
Initial  Response  Coordination 
Responsibility  on  page  46090  states 
DOE  will  "maintain  a  (  ommon  set  of  all 
offsite  radiological  nioiiitoritig  data 
*    *    *  and  ensure  the  technical  integrity 
of  the  data  "  The  language  should  be 


clarified  to  indicate  the  responsibility 
refers  to  all  offsite  data  gathered  by  DOE 
and  other  Federal  agencies.  There  is  no 
practical  way  DOE  can  ensure  the 
technical  integrity  of  data  gathered  by 
States  or  utilities  unless  DOE  sets  the 
.standards  for  all  radiological  monitoring 
prior  to  implementation  of  the  FRERP. 
Such  would  not  be  a  workable  situation. 
Likewise,  the  following  section  (d) 
should  clarify  that  EXDE  will  provide 
interpretations,  etc..  based  on  its  own 
data  or  that  of  other  Federal  agencies. 
[Department  of  Nuclear  Safety  (Illinois]] 

Response — The  Committee  agrees 
with  the  recommendation  'o  reword  this 
sentence  to  indicate  that  this 
requirement  applies  only  to  data 
gathered  by  the  FRMAC  and  this  change 
has  been  made  to  the  plan.  However,  the 
Committee  disagrees  with  the 
recommendation  to  limit  the 
interpretation  of  monitoring  data  by  the 
FRMAC  only  to  the  data  obtained  by 
Federal  agencies.  FRMAC  staff  will  be 
u.sed  to  evaluate  any  available 
monitoring  data  that  becomes  available 
to  them  during  the  course  of  the 
emergency.  Likewi.se.  State  and  local 
staff  should  be  free  to  use  any  and  all 
data  that  they  have  available  regardless 
of  whether  it  comes  from  State  or 
Federal  sources. 

Comment  28  Section  II.D.3.a.(2) 
Transition  of  Response  Coordination 
Responsibility  on  page  46090  implies 
that  EPA  will  assume  responsibility  for 
coordination  only  if  the  other  Federal 
agencies  will  provide  resources, 
personnel,  and  money  for  the  long-term 
duration.  EPA  should  identify  a 
nief;hanism  for  controlling  the  costs 
asso4:iated  with  these  resources.  If  EPA 
doHS  not  have  the  equipment,  personnel, 
and  money  to  follow  up  and  coordinate 
the  response,  then  why  would  any 
agency  commit  to  an  open  checkbook 
with  the  past  record  that  has  been 
demonstrated.  These  agencies  should  be 
able  to  track  and  have  input  to  the  costs 
in<;urr»!d.  |DOE| 

Response — As  Section  I.D.6. 
Reimbursement  on  page  46087  states, 
"The  cost  of  each  Federal  agency's 
participation  in  support  of  the  F'RERP  is 
the  responsibility  of  that  agency.  *   *   *" 
The  Committee  feels  that  this  issue  was 
clearly  stated  a.s  written  and  that  the 
mechanisms  for  tracking  response  costs 
IS  an  internal  process  spe«.:ific  to  each 
aj^enry  and  therefore  is  best  handled  on 
an  agency-spe<.ific  basis. 

Comment  29.  Section  II.D.3.C.  Role  of 
the  I.ead  Federal  Agency  (LFA)  on  page 
46090  should  allow  for  the  release  of 
offif:ial  information  to  the  local 
governments  also  impacted  or  involved 
in  the  event  and  not  just  to  the  Slate 
agency,  particularly  if  the  local  agency 


asked  for  the  assistance.  It  should 
provide  a  mechanism  to  allow  for 
official  release  of  information  to  the 
local  governments  in  an  expedient 
manner.  [DOEl 

Response — The  Committee  agrees 
with  this  recommendation  and 
reworded  the  sentence  to  read  "Approve 
the  release  of  official  Federal  offsite 
monitoring  data  and  assessments."  This 
will  allow  the  release  of  approved 
material  to  all  affected  parties  as  quickly 
as  possible. 

Comment  30.  Section  II.D.3.C.  Role  of 
the  Lead  Fetieral  Agency  (LFA)  on  page 
46090  states.  "Approve  the  release  of 
official  Federal  offsite  monitoring  data 
and  assessments  to  the  State."  In  our 
DOE  exercise,  tfiis  approval  was  so  long 
in  the  making  that  the  exercise  came  to 
a  complete  standstill  and  information 
flow  was  not  generated  until  after  the 
exercise.  Again,  you  practice  what  you 
will  do  in  an  actual  emergency.  Why 
does  the  Lead  Federal  Agency  need  to 
approve  information  released  to  the 
State?  Once  something  is  released  into 
the  environment  it  is  no  longer 
classified.  In  order  for  the  State  to 
respond  to  the  incident,  we  must  have 
information  to  assist  us  in  the  necessary 
response.  Any  delay  in  that  information 
flow  could  be  lethal  to  the  general 
public  as  well  as  to  the  environment. 
Information  for  the  general  public  may 
have  to  be  screened  so  as  not  to  panic 
the  private  citizens,  but  information  for 
the  responders  needs  to  be  timely  and 
complete.  If  the  Lead  Federal  Agency  is 
screening  information  for  security 
purposes,  they  must  remember  to 
forward  this  confirmed  information 
immediately  to  the  states.  (Nevada) 

Response — The  Committee  agrees  that 
the  timely  release  of  accurate 
information  is  very  important.  The  Lead 
Federal  Agency  is  responsible  for 
clearing  information  to  ensure  that  the 
State  and  local  responders  receive 
accurate  and  timely  information.  It  is 
the  intent  of  the  FRMAC  and  other 
Federal  response  centers  to  release 
information  as  soon  as  the  correctness  of 
the  information  is  verified. 

Comment  31.  Section  II.D.3.d.(l) 
IJSDA  on  page  46090  should  clarify  that 
in  each  case  USDA  will  assist  the 
affected  States,  in  monitoring,  collecting 
samples,  etc.  These  activities  should  not 
be  carried  out  independently  by  Federal 
agencies.  (Department  of  Nuclear  Safety 
(Illinois)) 

Response — As  stated  in  the  respon.se 
to  Comment  15,  the  role  of  the  Federal 
agencies  is  to  support  the  State  and 
local  governments  response  to  the 
emergency.  Section  II.D.3  states  that 
Federal  offsite  monitoring  and 
assessment  activities  will  be 
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coordinated  with  those  of  the  State  and 
that  Federal  procedures  for 
implementing  this  monitoring  are 
designed  to  be  Compatible  with  the 
requirements  of  the  State. 

Comment  32.  The  second  sentence  in 
Section  II.D.4.  Protective  Action 
Recommendations  on  page  46091 
should  be  changed  to  read  as  follows: 
"This  includes  emergency  actions  such 
as  sheltering,  evacuation,  and  guidance 
on  the  use  of  radioactive  substances 
(e.g.,  thyroid  blocking  agents)."  The 
reason  for  this  change  is  that  iodine, 
itself,  is  not  given  as  a  prophylactic 
agent;  typically,  it  is  administered  as 
potassium  iodide.  (Westinghouse 
Electric  Corporation) 

flesponse— The  Committee  agrees 
with  this  recommendation  and 
reworded  the  sentence  to  address  this 
comment  by  inserting  the  word  "stable" 
before  "iodine." 

Comment  33.  The  third  sentence  in 
Section  II.D.4.b.  Role  of  the  Advisory 
Team  for  Environment,  Food,  and 
Health  on  page  46091  states.  "The 
Advisory  Team  will  not  release 
information  to  the  public  *  *  ""should 
make  clear  that  the  Team  releases  no 
information  to  the  public  without 
authorization  from  the  LFA  after 
consultation  with  the  affected  States.  As 
currently  worded,  it  could  be 
interpreted  that  the  Team  could  be 
authorized  to  release  information  by 
some  agency  other  than  the  LFA. 
[Department  of  Nuclear  Safety  (Illinois)) 

i?esponse— The  Committee  believes 
that  the  wording  is  appropriate  as 
written.  The  Advisory  Team  is 
prohibited  from  releasing  any 
information  to  the  public  without  the 
express  permission  of  the  LFA.  Even  if 
the  Advisory  Team  receives  permission 
to  release  information/recommendations 
from  a  Federal  agency  that  has 
jurisdiction  in  a  specific  area  it  cannot 
release  the  information/ 
recommendations  until  the  LFA  has  also 
approved  its  release. 

Comment  34.  Section  II.D.4.b.  Role  of 
the  Advisory  Team  for  Environment, 
Food,  and  Health  on  page  46091  should 
be  modified  to  reflect  that  re-entry  is 
part  of  the  mitigation  efforts  as 
determined  by  the  incident  commander 
and  command  staff,  which  is  comprised 
of  the  agencies  directly  involved.  Non- 
emergency re-entry  is  part  of  the 
recovery  planning  process  and  should 
be  addressed  under  that  planning. 
Please  clarify  this  section  to  state  this  is 
for  emergency  re-entry  or  non- 
emergency re-entry.  (DOE) 

flesponse— The  LFA  will  assist  the 
State  and  local  authorities  (including 
the  incident  commander),  if  requested, 
by  advising  them  on  such  issues  as 


reentry  to  perform  mitigation  activities. 
The  Advisory  Team  agencies  have 
expertise  and  experience  to  assist  the 
LFA  in  developing  the  advice.  The 
paragraph  was  intended  to  list  the  areas 
of  expertise  of  the  Advisory  Team.  It 
does  not  imply  that  the  Advisory  Team 
will  perform  those  functions. 

Comment  35.  Section  II.D.4.b.  Role  of 
the  Advisory  Team  for  Environment, 
Food,  and  Health  on  page  46091  states 
that  the  Advisory  Team  will  select  a 
"chairman."  This  should  be  changed  to 
read  "chair  or  chairperson  or  team 
leader"  in  accordance  with  Government 
guidelines.  [NASA] 

flesponse— The  Committee  agrees  and 
replaced  "chairman"  with  "chair." 

Comment  36.  The  first  sentence  in 
Section  n.D.4.b.  Role  of  the  Advisory 
Team  for  Environment,  Food,  and 
Health  on  page  46091  should  be 
changed  to  read  as  follows:  "The 
Advisory  Team  is  established  by 
representatives  from  EPA,  HHS,  USDA, 
and  other  Federal  agencies  as  needed  for 
the  provision  of  interagency  coordinated 
advice  to  the  LFA  concerning 
environmental,  food  and  health 
matters."  The  deletion  of  LFA  from  the 
list  of  representatives  makes  the 
wording  consistent  with  Section 
n.D.4.b.  and  Appendix  B — Definitions. 
(Westinghouse  Electric  Corporation] 

flesponse^The  FRERP  establishes  the 
concept  of  the  Advisory  Team.  The 
current  wording  was  carefully  written  to 
assure  that  the  Advisory  Team  is 
available  to  the  LFA  when  the  LFA 
needs  advice.  The  Advisory  Team  is  not 
established  by  EPA.  HHS,  and  USDA, 
but  is  always  available  to  support  the 

LFA. 

Comment  37.  In  Section  n.D.4.b.  Role 
of  the  Advisory  Team  for  Environment. 
Food,  and  Health  on  page  46091  the 
wording  of  (6)  should  be  changed  to 
read  as  follows:  "(6)  Recommendations 
for  minimizing  losses  of  agricultural 
resources  from  the  effects  of  radioactive 
contamination."  The  effects  of  the 
accident  on  agricultural  resources  will 
be  from  the  radioactive  contamination 
on  or  in  the  food  that  could  result  in 
unacceptable  internal  exposure  from 
eating  the  food.  The  health  effects 
would  not  result  from  the  exposure  of 
the  food  to  radiation,  which  would  have 
no  effect.  (Westinghouse  Electric 

Corporation] 

flesponse— The  Committee  felt  the 
present  wording  was  appropriate  and  no 
change  was  necessary. 

Comment  38.  Section  II.D.S.b.  Role  of 
Other  Federal  Agencies  on  page  46091 
should  be  revised  by  adding  a  statement 
that  the  types  of  available  support  listed 
here  supplements  the  roles/ 
responsibilities  of  these  agencies  which 


are  outlined  in  the  Federal  Response 
Plan.  (FEMA— Region  Vnj 

Response — The  types  of  available 
support  listed  in  this  section  are 
intended  to  describe  the  many  non- 
radiological  activities  that  FEMA  will 
coordinate.  In  fact,  there  may  be  other 
activities  not  listed  here  that  FEMA  will 
also  coordinate.  FEMA  will  provide 
guidance  on  how  it  will  accomplish  that 
coordination  in  supporting  documents. 

Comment  39.  The  lead  paragraph  in 
II.D.5.b.  Role  of  Other  Federal  Agencies 
on  page  46091  contains  the  statement. 
"The  following  types  of  assistance  not 
related  to  radiological  monitoring  and 
assessment  that  may  be  provided  by 
Federal  agencies  as  needed  or 
requested."  However,  under  the 
departmental  listing  are  the  following 
direct  references  related  to  radiolc^cal 
monitoring  and  assessment  activities: 

(1)  USDA,  item  (e). 

(2)  DOC,  "loaning  radiation  shielding 
materials"  for  what  purpose? 

(3)  DOD,  advice  on  proper  medical 
treatment  of  personnel  exposed  to  or 
contaminated  by  radioactive  materials, 

(4)  DOE,  advice  on  medical  treatment 
of  persoimel  exposed  to  or 
contaminated  by  radioactive  materials, 

(5)  HHS,  (c)  study  of  exposed 
populations,  (d)  medical  advice,  (e) 
assessing  health  impacts. 

These  are  all  areas  of  legitimate 
Federal  activity,  but  they  should  be 
listed  among  the  direct  radiological 
monitoring  and  assessment 
responsibilities  of  these  agencies,  not 
under  the  non-technical  support  roles. 
(Dep>artment  of  Nuclear  Safety  (Illinois)] 

flesponse— The  Committee 
understands  the  confusion  and 
reworded  the  sentence  to  read.  "The 
following  indicates  other  types  of 
assistance  that  may  be  provided  by 
Federal  agencies  as  needed  or 
requested:" 

Comment  40.  Sections  lI.D.5.b.(l) 
Department  of  Agriculture  on  page 
46091  and  paragraph  A.2.(14)  in 
Appendix  C  on  page  46101  state 
temporary  housing  is  a  responsibility  of 
the  Department  of  Agriculture  (USDA). 
Is  that  true?  [FEMA— Region  VH) 

Response — ^USDA  is  a  potential 
source  of  temporary  housing  resourc»s. 
Through  its  farm  loan  programs  the 
USDA  typically  has  a  number  of 
repossessed  properties  tha.  may  be 
available  for  use  as  temporary  housing 
in  emergency  situations.  Although 
housing  is  not  the  primary 
responsibility  of  USDA.  it  does  have 
resources  that  could  be  beneficial  and 
should  be  factored  into  Federal  response 

assets. 

Comment  41.  Section  n.D.5.b.(7) 
Department  of  Interior  (DOI)  on  page 
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46092  should  include  DOI's 
responsibility  concerning  Indian  lands. 
(FEMA-Region  VIII 

Response — The  Committee  revised 
this  section  to  include  Indian  tribal 
lands. 

Comment  42.  The  second  paragraph 
of  Section  II.D.6.  Public  Information 
Coordination  on  page  46092  should 
clarify  that  if  it  is  deemed  necessary  to 
release  Federal  information  regarding 
public  health  and  safety  prior  to 
establishment  of  a  Federal  presence  at 
the  JIC,  any  such  release  must  be 
coordinated  through  the  LFA  and  the 
States  before  it  is  made.  States,  in 
compliance  with  NUREG-0654  for  fixed 
nuclear  facilities,  already  have  in  place 
a  mechanism  for  coordinated 
dissemination  of  public  information 
during  an  emergency.  Any  attempt  by 
the  Federal  Government  to  release 
information  outside  of  this  mechanism 
has  the  potential  for  causing  confusion 
for  State  authorities  and  the  public. 
[Department  of  Nuclear  Safety  (Illinois)  1 

Response — The  Committee  agrees 
with  the  comment  and  has  revised  the 
sentence  in  that  paragraph  to  read.  "In 
these  instances.  Federal  agencies  will 
coordinate  with  the  LFA  and  the  State 
in  advance  or  as  soon  as  possible  after 
the  information  has  been  released." 

Comment  43.  Section  II.D.7.b.  White 
House  Coordination  on  page  46093 
states  that  F^4A  submits  information 
concerning  the  non-technical  response 
to  the  Lead  Federal  Agency  for 
inclusion  in  the  reports  to  the  White 
House.  Does  this  eliminate  the 
requirement  for  FEMA  SITREP  reporting 
(from  the  DFO  and/or  Regional 
Operations  Centers)  under  the  FRERP? 
[FEMA-Region  VIl] 

Response — No,  this  section  does  not 
apply  to  the  generation  of  reports  under 
other  response  plans.  In  those  situations 
in  which  the  FRP  and  FRERP  are  both 
being  used  the  Radiological 
Emergencies  Annex  to  the  FRP,  which 
is  under  development,  should  be 
consulted  to  determine  the  appropriate 
mechanism  for  developing  White  House 
reports  and  briefings. 

Comment  44.  The  wording  in 
II.E.l.a.(3)  and  on  page  46093  is 
duplicated  in  E.2.a.  (1)  and  (2).  Delete 
El. a.  (3)  and  (4).  [Yankee  Atomic 
Electric  Companv[ 

Response — The  Committee  recognizes 
that  this  was  indeed  a  duplication,  hut 
that  it  was  appropriate  to  keep  as 
written. 

Comment  45.  Step  (4)  of  Section 
lI.E.l.a.  Role  of  the  Lead  Federal  Agency 
on  page  46094  under  requires  the  LFA 
to  "Verify  that  the  State  has  been 
notified."  That  verification  stop  by  the 
LFA  is  not  reflected  in  Figure  II- 1. 


Notification  Process.  The  figure 
indicates  that  only  FEMA  is  required  to 
verify  State  and  local  notification. 
[Department  of  Nuclear  Safety  (Illinois)] 

Response — The  Committee  agrees  and 
Figure  II-l  has  been  changed  as 
appropriate. 

Comment  46.  Figure  H-l.  Notification 
Process,  on  page  46095  should  not 
reflect  that  the  Lead  Federal  Agency 
must  notify  the  State  and  local  response 
organizations.  The  State  and  local 
response  organizations  are  notified  by 
the  onsite  organization,  which  may  be 
the  Lead  Federal  Agency.  The 
verification  is  specified  to  be  performed 
by  FEM/i.  This  diagram  indicates 
duplication  of  activities  that  could  be 
resolved  by  the  clarification 
recommended  above.  [  Yankee  Atomic 
Electric  Company] 

Response — It  is  true  that  for  fixed 
facilities,  the  onsite  organization 
notifies  the  State  and  local  response 
organizations.  The  FRERP  also  covers 
transportation  accidents  and  unknown 
source  emergencies.  In  these  cases,  the 
LFA  may  be  the  first  to  receive  direct 
notification  from  local  police  or  a 
member  of  the  public.  Anyone  at  any 
level  of  government  or  private  industry 
or  any  member  of  the  general  public 
may  call  and  request  Federal  assistance 
under  the  FRERP.  In  fact,  there  have 
been  numerous  situations  in  which  the 
EPA,  as  the  LFA,  has  received 
notification  from  private  individuals 
and  organizations  about  potential 
radiological  emergency  situations.  In 
each  of  these  cases,  EPA's  first  action  is 
to  inform  the  individual  or  organization 
to  call  the  appropriate  State  or  local 
agency.  EPA  then  also  calls  the  State  or 
local  agency  to  ensure  that  they  are 
notified  of  the  situation.  The  current 
wording  assures  that  the  State  and  local 
organizations  are  notified  under  all 
potential  emergencies. 

Comment  47.  Section  II.E.2. 
Activation  and  Deployment  on  page 
46096  has  FEMA.  as  well  as  the  LFA. 
and  other  Federal  agencies  initially 
coordinating  response  actions  from 
"their  headquarters  locations,  usually 
from  their  respective  headquarters 
EOCs."  Under  the  Regional  Response 
Plan,  coordination  would  be  from  the 
Regional  Operations  Center,  which 
would  be  activated  by  the  Regional 
Director,  and  staffed  with  ESF 
Departments  and  Agencies  at  the 
Regional  level.  [FEMA — Region  //] 

Response — The  FRERP  statement  is 
true  for  many  of  the  LFAs  in  the  early 
phase  of  a  Federal  response  even  if  this 
response  is  little  more  than  to  receive 
the  first  notification  and  notify  the 
aff«ii:ted  region.  In  fact,  one  LFA  does 
not  have  regions.  No  changes  were  made 


because  the  majority  of  LFAs  respond 
this  way  even  for  a  short  time. 

Comment  48.  Section  II.E.2.a.  Role  of 
Lead  Federal  Agency  (LFA)  on  page 
46096  should  be  revised  by  adding 
words  that  indicate  that  the  Federal 
Onscene  Commander  will  be  the  Senior 
Agency  Official  for  this  mishap/ 
accident.  [NASA] 

Response — The  use  of  the  term 
Federal  Onscene  Commander  was 
chosen  to  indicate  that  the  FRERP  is 
consistent  with  the  Incident  Command 
System  that  is  used  by  most  State  and 
local  organizations.  The  concept  and 
duties  of  an  OSC  are  understood  by 
State  and  local  organizations.  It  is  the 
intent  of  the  FRERP  that  agencies  adopt 
the  FRERP  tenninology  as  much  as 
possible  in  order  to  standardize  the 
Federal  response. 

Comment  49.  Section  II.E.2.b.  Role  of 
the  Federal  Emergency  Management 
Agency  (FEMA)  on  page  46096  has 
FEMA  deploying  ERT-A.  although  there 
is  still  no  mention  of  the  Regional 
Office,  and  establishing  a  DFO,  although 
there  is  no  mention  of  a  Stafford  Act 
Declaration  in  this  regard.  [FEMA — 
Region  U] 

Response — ^The  Committee 
understands  the  concerns  expressed  by 
the  comment  and  is  deleting  the 
deployment  of  the  ERT-A  and 
establishment  of  the  DFO  from  this 
section. 

Comment  50.  Section  n.E.3.  Response 
Operations  on  page  46096  should  be 
revised  by  adding  a  statement  to 
indicate  that,  during  the  initial  stages  of 
response  (i.e.,  first  48  to  72  hours), 
FEMA  and  other  appropriate  non- 
technical Federal  agencies  will 
coordinate  their  response  from  the  Johit 
Operations  Center.  This  will  contribute 
to  more  effective  coordination,  between 
the  Lead  Federal  Agency  and  FEMA,  of 
on-site  and  off-site  activities,  including 
public  information  concerns  during  the 
critical  stages  of  an  incident.  [FEMA — 
flegjon  VZn 

Response — The  FRERP  was  written  to 
take  advantage  of  systems  already  in 
place.  Although  the  Joint  Operations 
Center  is  a  new  term  in  the  FRERP, 
these  facilities  have  long  been  identified 
for  LFA  emergency  response.  They 
cannot  always  accommodate  all 
response  activities.  Some  are  not  owned 
by  or  under  the  control  of  the  LFA. 
Some  are  located  on  protected  property 
that  could  pose  logistical  problems  for 
access  and  use.  FEMA  also  has  a  system 
in  place  to  fulfill  its  non-radiological 
functions.  It  was  determined  that  it 
would  be  efficient  to  maintain  those 
systems  and  share  information  with  the 
extensive  use  of  liaisons.  Participating 


agencies  should  exercise  with  liaisons 
to  develop  those  coordination  skills. 

Comment  51.  Section  n.E.3.  Response 
Operations  on  page  46096  has  FEMA 
and  OFA  liaison  and  support  of 
response  operations  coming  out  of  their 
headquarters  offices,  with  exchange  of 
liaisons  at  EOCs  to  support  onscene 
operations.  They  may  "also  activate  a 
regional  or  field  office  EOC  in  support 
of  the  emwgency."  This  may  be  entirely 
appropriate  for  the  FRERP,  but  has  little 
to  do  with  the  FRP.  [FEMA-Region  O] 
Response — Section  II.E.3  was  written 
in  broad  terms  so  that  existing  agency 
plans  could  be  used  without  major 
changes.  The  terms  "will  generally"  and 
"may  also  activate"  allow  flexibility  to 
adopt  the  FRERP  as  each  agency  deems 
appropriate. 

Comment  52.  Section  II.E.3.  Response 
Operations  on  page  46096  should  use 
correct  outline  form.  [USDA] 
a. 
(1) 
(a) 
etc. 

Response — The  Committee  agrees  that 
the  correct  format  should  be  used  and 
the  plan  was  reviewed  to  ensure  that  the 
appropriate  format  was  followed. 

Comment  53.  Section  n.E.3.  Response 
Operations,  b.  Disaster  Field  Office 
pFO)  on  page  46098  states  that  a 
Disaster  Field  Office  will  be  established 
by  FEMA,  "in  coordination  with  the 
State  and  local  authorities  and  other 
Federal  Agencies."  Again,  there  is  no 
mention  of  a  declaration  in  regard  to 
establishing  a  DFO.  Furthermore,  the 
description  of  the  DFO's  coordinating 
function  does  not  mention  the  ESF- 
based  operation  envisaged  under  the 
FRP.  Is  it  the  intention  of  this  plan  to 
establish  a  DFO  for  the  FRERP  in  the 
absence  of  a  declaration?  How  does  this 
provision  relate  to  the  activation  "of  a 
regional  or  field  office  EOC  in  support 
of  the  emergency"  described  on  above? 
[FEMA-Region  11] 

Response— FEMA  will  use  the 
structures  of  the  FRP  to  provide  the 
appropriate  level  and  type  of  resources 
needed  to  support  its  role  under  the 
FRERP  and  to  meet  the  requirements  of 
the  situation.  Initially.  FEMA  will 
Implement  its  monitoring  and 
coordination  functions  from  a  ROC, 
State  EOC  or  other  facility  A  DFO  will 
be  established  in  conjunction  with  an 
emergency  or  disaster  declared  and  the 
appointment  of  a  Federal  Coordinating 
Officer. 

Comment  54.  Section  ILE.3.b.  Disaster 
Field  Office  (DFO)  on  page  46098  states 
that  the  Senior  FEMA  Official  (SFO)  is 
the  official  in  charge  of  the  DFO  without 
a  Stafford  Act  Declaration.  However, 
with  a  Stafford  Act  Declaration,  the 


Federal  Coordinating  Officer  (FCO)  is 
the  designated  authority.  This  paragraph 
should  be  clarified  accordingly. 
[FEMA-Region  VII] 

Response — ^The  commMit  is  correct. 
The  Senior  FEMA  Official  is  in  charge 
of  the  coordination  function  without  a 
Stafford  Act  declaration  and  the  FCO  is 
in  charge  of  this  function  from  a  DFO 
with  a  Stafford  Act  declaration. 

Comment  55.  The  section  heading 
n.E.3.d.  Advisory  Team  on 
Environment.  Food,  and  Health  on  page 
46098  should  be  Change  to:  "d. 
Advisory  Team  for  Environment,  Food, 
and  Health."  [USDA] 

Response— The  Committee  accepted 
the  recommendation  and  made 
necessary  changes. 

Comment  56.  The  first  sentence  in 
Section  n.E.3.  Response  Operations,  d. 
Advisory  Team  on  Environment,  Food, 
and  Health  on  page  46098  should  be 
revised  by  deleting  the  term  "LFA"  (not 
on  the  team,  supported  by  the  team). 

[USDA] 

Response— 'The  Committee  accepted 
this  recommendation  and  made  the 

change. 

Comment  57.  The  first  paragraph  of 
Section  n.E.4.  Response  Deactivation  on 
page  46098  states,  "Each  agency  will 
discontinue  emergency  response 
operations  when  advised  that  Federal 
assistance  is  no  longer  required  or  when 
its  statutory  responsibilities  have  been 
fulfilled."  The  language  is  vague  and 
subjective.  It  should  be  clarified  to  state 
who  makes  the  determination  and  on 
what  basis.  It  is  suggested  that  agencies 
discontinue  emergency  response 
operation  after  determining  in 
consultation  with  the  State(s)  that 
initially  requested  support,  that  Federal 
assistance  is  no  longer  required. 
Sections  b.,  c,  d..  and  e.  all  provide 
criteria  for  discontinuance  of  specific 
functions  and  facilities,  while  Section  a. 
does  not.  [Department  of  Nuclear  Safety 

(Illinois)] 

Response— The  Committee  believes 
that  the  criteria  in  paragraphs  b.  through 
e.  provide  adequate  discussion  of  the 
criteria  for  the  termination  of  Federal 
responses  at  those  facilities.  Paragraph 
a.  is  applicable  to  paragraphs  b.  through 

e. 

Comment  58.  In  Section  n.E.5. 
Recovery  on  page  46098  should  EPA  be 
listed  along  with  the  State  as  being 
responsible  for  planning  the  recover)'  of 
the  affected  area?  [USDA] 

Response— No,  the  EPA"s  philosophy 
is  that  they  will  support  State  and  local 
governments,  if  and  when  requested, 
during  environmental  restoration 
activities. 

Comment  59.  Appendix  A— 
Acronyms  on  page  46099  should 


contain  all  the  acrtHiyms  used  in  the 
plan  (e.g.,  CIS).  [NASA] 

Response— The  Committee  agrees 
with  this  conranent  and  will  review  the 
plan  to  ensure  that  all  acronyms  are 
listed  in  Appendix  A. 

Conunent  60.  In  Appendix  B — 
Definitions  the  definition  few  "onsite" 
on  page  460100  may  not  be  adequate. 
The  definition  of  "onsite"  given  in  the 
FRERP,  which  is  based  on  jurisdiction, 
is  somewhat  different  than  the 
definition  typically  used  when 
considering  packaging  of  radioactive 
waste  for  the  Department  of  Energy, 
which  is  based  on  "access  control."  An 
example  of  where  a  jurisdiction-based 
definition  may  not  be  adequate:  If  a  site 
does  not  have  Access  Control 
Boundaries  (e.g.,  physical  barriers  or 
security  guaids).  then  the  area  does  not 
qualify  as  "onsite"  relative  to  being 
exempt  from  DOE  packaging 
regulations.  [Westinghouse  Electric 
Corporation] 

Response— The  Committee  believes 
the  current  definition  of  "onsite"  in  the 
FRERP  is  appropriate  for  its  intended 
use  under  this  plan  and  that  no  change 
was  necessary. 

Comment  61.  In  Appendix  B — 
Definitions  the  definition  of  Protective 
Action  Guide  (PAG)  on  page  46100 
should  cite  applicable  EPA  and  FDA 
references  for  PAGs.  [FEMA-Region  VH] 

Response — The  definition  of 
Protective  Action  Guide  (PAG)  is  not 
limited  to  EPA  and  FDA  PAGs  but 
acknowledges  State  PAGs  may  exist 

Comment  62.  The  second  sentence  in 
Section  A.l .  Summarj-  of  Response 
Mission  in  Appendix  C  on  page  46100 
should  be  changed  to  read:  "USDA  will 
actively  participate  with  EPA  and  HHS 
on  the  Advisory  Team  *   *  *.  when 
convened."  IL'SDAj 

flesponse— The  Committee  agrees 
with  this  recommendation  and  made  the 
change. 

Comment  63.  The  fourth  reference 
listed  in  Section  D.3.  DOE  References  of 
Appendix  C  on  page  46102  should  be 
changed  to  read  as  follows:  "(4)  DOE 
Order  5500.4A,  PubJic  Affairs  Policy 
and  Planning  Requirements  for 
Emergencies.  June  1992  which 
supersedes  the  cited  reference." 
I  Westinghouse  Electric  Corporation] 
Response— The  Committee  agreed 
with  this  recommendation  and  made  the 
change. 

Comment  64.  The  first  sentence  of 
Section  J.2.  Capabilities  and  Resounds 
in  Appendix  C  on  page  46104  should  be 
revised  to  read:  "DOT  is  responsible  for 
working  with  the  International  .Momic 
Energy  Agency  •  *   •"U'SDAj 
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Rtfsponse — The  Committee  agreed 
with  this  recommendation  and  made  the 
change. 

Comment  65.  Revise  reference  1  in 
Section  O.3.  NASA  References  in 
Appendix  C  on  page  46106  to  read  "(1) 
KHB  1860.1B."|.V/\S/A1 

Response — The  Committee  agreed 
with  this  recommendation  and  made  the 
change. 

Comment  66  Revise  the  second 
authority  in  Section  O  4.  NASA  Specific 
Authorities  in  Appendix  C  on  page 
46106  read:  •(2)  NUB  1700  l(Vl-B) 
NASA  Safety  Policy  and  Requirements 
Document."  |A//^S/I| 

Response — The  Committee  agreed 
with  this  recommendation  and  made  the 
change. 

Comment  67  Pursuant  to  44  CFR  Part 
3.S0.  State  and  local  jurisdictions  that 
fall  within  the  emergency  planning 
zones  of  commercial  nuclear  facilities 
are  required  to  develop  and  maintain 
comprehensive  radiological  emergency 
response  capabilities.  These  capabilities 
are  required  to  be  demonstrated  during 
Federally  evaluated  exercises  to  provide 
continued  reasonable  assurance  of  the 
health  and  safety  of  the  public. 
Typically,  this  capability  is 
demonstrated  without  full  regard  to  the 
Federal  resources  that  would  be 
provided  by  the  activation  of  the 
FRERP.  To  assist  in  the  prevention  of 
potential  coordination  difficulties  at  the 
State  level,  it  is  recommended  that 
FEMA  l)e  given  the  responsibility  to 
provide  personnel  to  simulate  the 
involvement  of  the  various  Federal 
agencies.  Another  alternative  would  be 
to  establish  measures  for  supporting  a 
smooth  integration  of  Federal  resoun.es. 
This  could  include  the  evaluation  and 
demonstration  of  the  interactions 
between  FRERP,  State,  local,  and  other 
involved  agencies. 

It  is  recommended  that  the  FRERP  be 
revised  to  address  the  issuance  of 
emergency  public  information  related  to 
an  emergency  at  a  fixed  nuclear  site. 
Emergency  public  information  provided 
by  any  Federal  agency  should  be  either 
limited  to  the  coordinated  issuance  of 
information  through  the  Joint 
Information  Center  or  restricted  to 
information  not  asscxiiated  with 
response  actions,  emergency  conditions 
at  the  facility,  or  pertaining  to  protec.tive 
action  recommendations,  or  their  bases, 
in  any  wav.  Without  this  control  of 
emergency  information,  the  flow  of 
coordinated  and  consistent  information 
to  the  public  could  be  easily 
compromised.  I  V/rg/n/o  Fower\ 

Response — Federal  agencies  are 
encouraged  to  participate  in  exert:ises  to 
the  extent  they  are  able  in  order  to  test 
coordination  functions.  It  would  not  be 


helpful  to  an  agency  if  FEMA  acted  for 
them  in  exercises.  State  and  Federal 
agencies  should  cooperate  in  planning 
exercises  that  test  coordination 
activities. 

The  Committee  understands  the 
concern  about  the  uncoordinated  release 
of  public  information  during  a 
radiological  emergency.  It  also  believes 
that  the  Section  II. D. 6.  Public 
Information  Coordination  on  page  46092 
adequately  states  how  the  Federal 
agencies  will  address  this  issue. 
Moreover,  LFAs  are  expected  to  develop 
supporting  documents  that  provide 
details  on  how  they  intend  to 
implement  their  public  information 
coordination  responsibiUties  described 
in  the  FRERP. 

Comment  68.  Section  II.E.3.  Response 
Operations,  which  begins  on  page  46096 
should  be  revised  to  clarify  how  data 
will  be  transferred  between  the  FRMAC. 
lie.  DFO.  and  EOF  and  whether  or  not 
these  facilities  will  be  colocated  or 
located  in  different  areas.  [Department 
of  Health — Nebraska] 

Response — The  FRERP  is  a  plan  that 
is  designed  to  provide  the  basic 
framework  for  coordinating  the  Federal 
response  to  a  radiological  emergency.  It 
is  not  a  detailed  operating  procedure. 
The  location  of  these  facilities  is 
dependent  upon  many  factors — the 
nature  of  accident,  the  geographical 
location  of  affected  areas,  the  type  and 
amount  of  radionuclide(s]  released,  the 
availability  of  appropriate  facilities,  etc. 
Because  of  this  large  number  of  factors 
it  is  impossible  to  tell  beforehand  how 
these  facilities  will  be  positioned. 
FRMAC  operations  documents  provide 
details  for  transferring  data  among 
emergency  response  facilities  when 
authorized  by  the  State  and  the  LFA. 

Comment  69.  Only"  the  Governor  or 
Director  of  Radiological  Health  can 
activate  the  FRERP  on  behalf  of  the 
State  of  Mississippi.  This  limit  on 
activation  authority  should  be  retained. 
The  ability  of  a  newly  elected  Ci"'il 
Defense  Director  to  activate  the  FRERP 
could  create  unnecessary  confusion. 
I  Department  of  Health — Mississippi] 

Response — It  is  not  the  intent  of  the 
FRERP  to  restrict  who  may  request 
Federal  assistance  in  responding  to  a 
radiological  emergency.  If  the  State  of 
Mississippi  wishes  to  place  a  limitation 
on  who  among  its  professional  staff  can 
request  Federal  assistance  that  is  their 
prerogative.  However,  the  signatory 
agencies  to  the  FRERP  will  always 
respond  to  requests  for  assistance  from 
any  level  of  State  or  local  government  or 
private  industry. 

The  FRERP  is  not  a  plan  that  is 
activated  by  some  specific  action, 
request,  or  criteria  having  been  met.  The 


FRERP  is  intended  to  be  used  whenever 
any  signatory  Federal  agency  responds 
to  a  radiological  emergency  no  matter 
what  size.  This  assures  that  notification, 
coordination,  sharing  information,  and 
reporting  activities  are  not  overlooked 
in  any  response. 

Comment  70.  The  NRC  contributes 
very  little  to  the  offsite  management  of 
an  accident  at  a  commercial  nuclear 
power  plant.  Although  they  have  given 
themselves  the  lead  role  as 
spokesperson  in  the  JIC,  they  do  not 
drill  with  the  State.  Therefore  they 
should  not  come  in  during  an  actual 
event  and  take  over  the  management  of 
the  media,  j Department  of 
Health — Ktississippi] 

Response — It  is  not  the  intent  of  the 
FRERP  to  have  the  NRC  or  any  other 
LFA  to  manage  the  Jl(^  or  the  media. 
Rather,  the  LFA  is  expected  to 
coordinate  the  Federal  public 
information  at  the  JIC  This  activity  is 
coordinated  with  the  State 
representatives  to  ensure  that  the  public 
has  the  latest  and  most  accurate 
information. 

Comment  71.  Who  takes  over  the 
radiological  monitoring  and  assessment 
activities  under  the  FRERP  if  DOE  is 
dissolved?  Will  this  activity  go  away  or 
will  the  functions  be  transferred  to 
another  agency?  [Department  of 
Health — Mississippi] 

Response — The  FRERP  was  written 
based  on  the  current  structures  and 
functions  of  the  various  agencies  and 
departments  that  are  signatories  to  the 
plan.  If  any  of  these  agencies  should  be 
dissolved  the  remaining  agencies  will 
review  the  situation  and  address  any 
deficiencies  that  may  result.  If  the 
changes  are  severe  enough  the  plan  may 
be  revised. 

Comment  72.  Recent  experiences  with 
radiological  incidents  in  Michigan  have 
led  to  confusion  and  problematic 
jurisdictional  issues  arising  from 
implementation  of  the  revised  FRERP. 
For  example,  the  Michigan  Department 
of  Public  Health  was  forced  to  make  a 
determination  on  the  radiological 
consequences  of  a  contaminated  rail  car 
because  the  EPA  and  NRC  regional 
offices  felt  they  had  no  authority  to 
make  a  determination  based  on  their 
understanding  of  the  FREW'.  Also, 
during  a  bomb-scare  incident  involving 
radioactive  material  (thorium)  the  NRC 
claimed  they  had  no  resf>onsibility 
pursuant  to  the  FRERP  and  that  EPA 
was  the  Lead  Federal  Agency.  It  is 
unclear  whether  EPA  is  properly 
prepared  to  provide  such  assistance, 
both  from  a  resource  perspective  and  a 
regulatory  jurisdiction  persp>ective  for 
emergencies  involving  AEA  materials 
for  which  no  licensee  has  been 


identified  Although  Michigan  supports 
the  FRERP  concept  ano^lcomes  the 
availability  of  Federal  reseurces  for 
responding  to  radiological  emergencies, 
we  are  very  concerned  that 
implementation  of  the  current  FRERP 
may  be  premature,  resulting  in 
unnecessary  confusion  and  inefficient 
management  of  actions  necessary  for 
adequate  public  health  protection. 
[Department  of  Public  Health — 
Michigan] 

Response — The  Committee 
understands  the  concerns  expressed. 
However,  we  believe  that  most  of  these 
concerns  represent  "growing  pains"  as 
the  various  Federal  agencies  adapt  to 
their  new  roles  and  responsibilities.  The 
Committee  strongly  believes  that  the 
revised  FRERP  will  result  in  providing 
improved  Federal  support  to  State  and 
local  governments. 

Comment  73.  The  definition  of 
emergency  in  the  FRERP  appears  to 
include  any  situation  that  may  result  in 
substantial  damage  to  or  loss  of 
property.  The  key  qualifier  in  the 
definition  being  the  word  "substantial" 
which  is  extremely  subjective  and 
imparts  a  vague  context  to  the  entire 
FRERP.  It  is  now  unclear  whether  the 
FRERP  is.  or  is  intended  to  be.  a  new 
Federal  mechanism  to  address 
radiologically  contaminated  sites  vis  a 
vis  the  NRCs  Site  Decommissioning 
Management  Plan.  DOE's  Formerly 
Utilized  Sites  Remedial  Action  Program, 
or  EPA's  National  Priorities  List  under 
Superfund.  [Department  of  Health — 
Michigan] 

Response — The  definition  of 
Anergency  was  written  to  be  vague  in 
order  to  provide  flexibility  to  the 
Federal  Government  in  responding  to 
State  and  local  requests  for  assistance. 
Because  the  level'of  expertise  and 
available  resources  varies  significantly 
from  one  State  to  another,  what  might 
be  substantial  to  one  State  might  not  be 
substantial  to  another.  Also,  who  would 
determine  what  is  substantial — ^the  State 
or  the  Federal  Government.  By  leaving 
the  definition  vague  the  affected  State 
and  local  governments  and  the  Federal 
Government  can  work  together  to 
develop  the  appropriate  level  of 
response  based  on  the  specific 
characteristics  of  the  emergency  at 
hand.  With  regard  to  using  the  FRERP 
to  address  radiologically  contaminated 
sites — that  is  not  its  purpose.  Generally 
speaking  these  sites  do  not  present  an 
imminent  danger  to  the  health  and 
safety  of  the  general  public  and 
therefore  do  not  qualify  as  emergencies, 
even  though  the  cost  to  clean  them  up 
may  be  significant.  Therefore,  the 
cleanup  of  contaminated  land  should  be 


accomplished  in  accordance  with  other 

mechanisms. 

Comment  74.  The  comments  received 
by  FEMA  on  the  proposed  revisions  to 
the  FRERP  should  be  shared  with  all 
parties  that  may  be  directly  affected  by 
the  implementation  of  the  FRERP. 
[Department  of  Public  Health- 
Michigan] 

Response — ^The  Committee  agrees 
with  this  comment.  All  of  the  Significant 
comments  received  by  FEMA,  along 
with  the  Federal  response,  will  be 
published  witii  the  final  FRERP  as  soon 
as  it  is  approved. 

Dated:  May  1, 1996. 
James  L.  Witt. 
Director. 
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L  Introduction  and  Background 

A.  Introduction 

The  objective  of  the  Federal 
Radiological  Emergency  Response  Plan 
(FRERP)  is  to  establish  an  organized  and 
integrated  capability  for  timely, 
coordinated  response  by  Federal 
agencies  to  peacetime  radiological 
emergencies. 

The  FRERP: 

1.  Provides  the  Federal  Government's 
concept  of  operations  based  on  specific 
authorities  for  responding  to 
radiological  emergencies; 

2.  Outlines  Federal  f)oUcies  and 
plaiuiing  considerations  on  which  the 
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concept  of  operatious  of  this  Plan  and 
Federal  agency  specific  response  plans 
are  based;  and 

3.  SpeciTies  authorities  and 
responsibilities  of  each  Federal  agency 
that  may  have  a  signiHcant  role  in  such 
emergencies. 

There  are  two  Sec:tions  in  this  Plan. 
Section  I  contains  background, 
considerations,  and  scope.  Section  II 
describes  the  concept  of  operations  for 
response. 

B.  Participating  Federal  Agencies 

Each  participating  agency  has 
responsibilities  and/or  capabilities  that 
pertain  to  various  types  of  radiological 
emergencies.  The  following  Federal 
agencies  participate  in  the  FRERP: 

1.  Department  of  Agriculture  (USDA); 

2.  Department  of  Commerce  (DOC); 

3.  Department  of  Defense  (DOD); 

4.  Department  of  Energy  (EXDE): 

5.  Department  of  Health  and  Human 

Services  (HHS); 

6.  Department  of  Housing  and  Urban 

Development  (HUD); 

7.  Department  of  the  Interior  (DOI); 

8.  Department  of  Justice  (DOJ); 

9.  Department  of  State  (DOS); 

10.  Department  of  Transportation 

(DOT); 

11.  Department  of  Veterans  Affairs  (VA); 

12.  Environmental  Protection  Agency 

(EPA); 

13.  Federal  Emergency  Management 

Agency  (FEMA); 

14.  Genergl  Services  Administration 

(GSA); 

15.  National  Aeronautics  and  Space 

Admini-stration  (NASA): 

16.  National  Communications  System 

(NCS);  and 

17.  Nuclear  Regulatory  Commission 

(NRC). 

C.  Scope 

The  FRERP  covers  any  peacetime 
radiological  emergency  that  has  actual, 
potential,  or  perceived  radiological 
consequences  within  the  United  States, 
its  Territories,  possessions,  or  territorial 
waters  and  that  could  require  a  response 
by  the  Federal  Government.  The  level  of 
the  Federal  response  to  a  specific 
emergency  will  be  based  on  the  type 
and/or  amount  of  radioactive  material 
involved,  the  location  of  the  emergency, 
the  impact  on  or  the  potential  for  impact 
on  the  public  and  environment,  and  the 
size  of  the  affected  area.  Emergencies 
occurring  at  fixed  nuclear  facilities  or 
during  the  transportation  of  radioactive 
materials,  including  nuclear  weapons, 
fall  within  the  scope  of  the  Plan 
regardless  of  whether  the  facility  or 
radioactive  materials  are  publicly  or 
privately  owned,  redorally  regulated, 
regulated  by  an  Agreement  State,  or  not 


regulated  at  all.  (Under  the  Atomic 
Ener^jy  Act  of  1954  (Subsection  274.b.l. 
the  NRC  has  relinquished  to  certain 
States  its  regulatory  authority  for 
licensing  the  use  of  source,  byproduct, 
and  small  quantities  of  special  nuclear 
material.) 

D.  Plan  Considerations 

1.  Public  and  Private  Sector  Response. 
For  an  emergency  at  a  fixed  nuclear 
facility  or  a  facility  not  under  the 
control  of  a  Federal  agency,  State  and 
local  governments  have  primary 
responsibility  for  determining  and 
implementing  measures  to  protect  life, 
property,  and  the  environment  in  areas 
outside  the  facility  boundaries.  The 
owner  or  operator  of  a  nuclear  facility 
has  primary  responsibility  for  actions 
within  the  boundaries  of  that  facility, 
for  providing  notification  and  advice  to 
offsite  off!cials,  and  for  minimizing  the 
radiological  hazard  to  the  public. 

For  emergencies  involving  an  area 
under  Federal  control,  the  responsibility 
for  onsite  actions  belongs  to  a  Federal 
agency,  while  offsite  actions  are  the 
responsibility  of  the  State  or  local 
government. 

For  all  other  emergencies,  the  State  or 
local  government  has  the  responsibility 
for  taking  emergency  actions  both  onsite 
and  offsite,  with  support  provided, 
upon  request,  by  Federal  agencies  as 
designated  in  Section  II  of  this  plan. 

2.  Coordination  by  Federal  Agencies. 
This  Plan  describes  how  the  Federal 
response  to  a  radiological  emergency 
will  be  organized.  Itjncludes  guidelines 
for  notification  of  Federal  agencies  and 
States,  coordination  and  leadership  of 
Federal  response  activities  onscene,  and 
coordination  of  Federal  public 
information  activities  and  Congressional 
relations  by  Federal  agencies.  The  Plan 
suggests  ways  in  which  the  State,  local, 
and  Federal  agencies  can  most 
effectively  integrate  their  actions.  The 
degree  to  which  the  Federal  response  is 
merged  or  to  which  activities  are 
adjusted  will  be  based  upon  the 
requirements  and  priorities  set  by  the 
State. 

Appropriate  independent  emergency 
actions  may  be  taken  by  the 
participating  Federal  agencies  within 
the  limits  of  their  own  statutory 
authority  to  protect  the  public, 
minimize  immediate  hazards,  and 
gather  information  about  the  emergency 
that  might  be  lost  by  delay. 

3.  Feaeral  Agency  Authorities.  Some 
Federal  agencies  have  authority  to 
respond  to  certain  situations  affecting 
public  health  and  safety  with  or  without 
a  State  request.  Appendix  C  of  this  Plan 
cites  relevant  legislative  and  executive 
authorities.  This  Plan  does  not  create 


any  new  authorities  nor  change  any 
existing  ones. 

A  response  to  radiological 
emergencies  on  or  affecting  Federal 
lands  not  occupied  by  a  government 
agency  should  oe  coordinated  with  the 
agency  responsible  for  managing  that 
land  to  ensure  that  response  activities 
are  consistent  with  Federal  statutes 
governing  the  use  and  occupancy  of 
these  lands.  This  coordination  is 
necessary  in  the  case  of  Indian  tribal 
lands  because  Federally  recognized 
Indian  tribes  have  a  special  relationship 
with  the  U.S.  Government,  and  the  State 
and  local  governments  may  have  limited 
or  no  authority  on  their  reservations. 

In  the  event  of  an  ofl'site  radiological 
accident  involving  a  nuclear  weapon, 
special  nuclear  material,  classified 
components,  or  all  three,  the  owner 
(either  DOD,  DOE,  or  NASA)  will 
declare  a  National  Defense  Area  (NDA) 
or  National  Security  Area  (NSA), 
respectively,  and  this  area  will  become 
"onsite"  for  the  purposes  of  this  plan. 
NDAs  and  NSAs  are  established  to 
safeguard  classified  information,  and/or 
restricted  data,  or  equipment  and 
material.  Establishment  of  these  areas 
places  non-Federal  lands  under  Federal 
control  and  results  only  from  an 
emergency  event.  It  is  possible  that 
radioactive  contamination  would  extend 
beyond  the  boundaries  of  these  areas. 

In  accordance  with  appropriate 
national  security  classification 
directives,  information  may  be  classified 
concerning  nuclear  weapons,  special 
nuclear  materials  at  reactors,  and  certain 
fuel  cycle  facilities  producing  military 
fuel. 

4.  Federal  Agency  Resource  ^ 
Commitments.  Agencies  committing 
resources  under  this  Plan  do  so  with  the 
understanding  that  the  duration  of  the 
commitment  will  depend  on  the  nature 
and  extent  of  the  emergency  and  the 
State  and  local  resources  available. 
Should  another  emergency  occur  that  is 
more  serious  or  of  higher  priority  (such 
as  one  that  may  jeopardize  national 
security).  Federal  agencies  will  reassess 
resources  committed  under  this  Plan. 

5.  Requests  for  Federal  Assistance. 
State  and  local  government  requests  for 
assistance,  as  well  as  those  from  owners 
and  operators  of  radiological  facilities  or 
activities,  may  be  made  directly  to  the 
Federal  agencies  listed  in  Table  II-l, 
FEMA,  or  to  other  Federal  agencies  with 
whom  they  have  preexisting 
arraiigements  or  relationships. 

6.  Reimbursement.  The  cost  of  each 
Federal  agency's  participation  in 
support  of  the  FRERP  is  the 
responsibility  of  that  agency,  unless 
other  agreements  or  reimbursement 
mechanisms  exist.  GSA  will  be 


reimbursed  for  supplies  and  services 
provided  under  this  Plan  in  accordance 
with  prior  interagency  agreements. 

E.  Training  and  Exercises 

Federal  agencies,  in  conjunction  with 
State  and  local  governments,  will 
periodically  exercise  the  FRERP.  Each 
agency  will  coordinate  its  exercises  with 
the  Federal  Radiological  Preparedness 
Coordinating  Committee's  (FRPCC's) 
Subcommittee  on  Federal  Response  to 
avoid  duplication  and  to  invite 
participation  by  other  Federal  acencies. 

Federal  agencies  will  assist  other 
Federal  agencies  and  State  and  local 
governments  with  planning  and  training 
activities  designed  to  improve  response 
capabilities.  Each  agency  should 
coordinate  its  training  programs  with 
the  FRPCC's  Subcommittee  on  Training 
to  avoid  duplication  and  to  make  its 
training  available  to  other  agencies. 

f .  Relationship  to  the  Federal  Response 
Plan  (FRP) 

1.  Without  a  Stafford  Act  Declaration. 
Federal  agencies  will  respond  to 
radiological  emergencies  using  the 
FRERP,  each  agency  in  accordance  with 
existing  statutory  authorities  and 
funding  resources.  The  LFA  has 
responsibility  for  coordination  of  the 
overall  Federal  response  to  the 
emergency.  FEMA  is  responsible  for 
coordinating  non-radiological  support 
using  the  structure  of  the  Federal 
Response  Plan  (FRP). 

2.  With  a  Stafford  Act  Declaration. 
When  a  major  disaster  or  emergency  is 
declared  under  the  Stafford  Act  and  an 
associated  radiological  emergency 
exists,  the  functions  and  responsibilities 
of  the  FRERP  remain  the  same.  The  LFA 
coordinates  the  management  of  the 
radiological  response  with  the  Federal 
Coordinating  Officer  (FCO).  Although 
the  direction  of  the  radiological 
response  remains  the  same  with  the 
LFA,  the  FCO  has  the  overall 
responsibility  for  the  coordination  of 
Federal  assistance  in  support  of  State 
and  local  governments  using  the  FRP. 

C.  Authorities 

The  following  authorities  are  the  twsis 
for  the  development  of  this  Plan: 

1.  Nuclear  Regulatory  Commission 
Authorization,  Public  Law  9&-2y5,  June 
30, 1980,  Section  304.  This 
authorization  requires  the  President  to 
prepare  and  publish  a  "National 
Contingency  Plan"  (subsequently 
renamed  the  FRERP)  to  provide  for 
expeditious,  efficient,  and  coordinated 
action  by  appropriate  Federal  agencies 
to  protect  the  public  health  and  safety 
in  case  of  accidents  at  commercial 
nuclear  power  plants. 


2.  Executive  Order  (E.O.)  12241, 
National  Contingency  Plan,  September 
29.  1980.  This  E.O.  delegates  to  the 
Director  of  FEMA  the  responsibility  for 
publishing  the  National  Contingency 
Plan  (i.e.,  the  FRERP)  for  accidents  at 
nuclear  power  facilities  and  requires 
that  it  be  published  from  time  to  time 
in  the  Federal  Register.  Executive  Order 
12241  has  been  amended  by  Executive 
Order  12657,  FEM,\  Assistance  in 
Emergency  Preparedness  Planning  at 
Conmiercial  Nuclear  Power  Plants. 

Authorities  for  the  activities  of 
individual  Federal  agencies  appear  in 
Appendix  C. 

II.  Concept  of  Operations 

A.  Introduction 

The  concept  of  operations  for  a 
response  provides  for  the  designation  of 
one  agency  as  the  Lead  Federal  Agency 
(LFA)  and  for  the  establishment  of 
onscene,  interagency  response  centers. 
The  FRERP  describes  both  the 
responsibilities  of  the  LFA  and  oth»»r 
Federal  agencies  that  may  be  involved 
and  the  functions  of  each  of  the  onscene 
centers. 

The  concept  of  operations  recognizes 
the  preeminent  role  of  State  and  local 
governments  for  determining  and 
implementing  any  measures  to  protect 
life,  property,  and  the  environment  in 
areas  not  under  the  control  of  a  Federal 
agency. 

B.  Determination  of  Lead  Federal 
Agency  (LFA) 

The  agency  that  is  responsible  for 
leading  and  coordinating  all  aspects  of 
the  Federal  response  is  referred  to  as  the 
LFA  and  is  determined  by  the  type  of 
emergency.  In  situations  where  a 
Federal  agency  owns,  authorizes, 
regulates,  or  is  otherwise  deemed 
responsible  for  the  facility  or 
radiological  activity  causing  the 
emergency  and  has  authority  to  conduct 
and  manage  Federal  actions  onsite,  that 
agency  normally  will  be  the  LFA. 

The  following  identifies  the  LFA  for 
each  specified  type  of  radiological 
emergency. 

1.  Nuclear  Facility — a.  Licensed  by 
Nuclear  Regulatory  Commission  (NRC) 
or  an  Agreement  State.  The  NRC  is  the 
LFA  for  an  emergency  that  occurs  at  a 
fixed  facility  or  regarding  an  activity 
licensed  by  the  NRC  or  an  Agreement 
State.  These  include,  but  are  not  limited 
to,  commercial  nuclear  power  reactors, 
fuel  cycle  facilities,  DOE-owned  gaseous 
diffusion  facilities  that  are  operating 
under  NRC  regulatory  oversight,  and 
radiopharmaceutical  manufacturers. 

b.  Owned  or  Operated  by  DOD  or 
DOE.  The  LFA  is  either  DOD  or  DOE, 


deptending  on  which  agency  owns  or 
authorizes  operation  of  the  facility. 
These  emergencies  may  involve  reactor 
operations,  nuclear  material  and 
weapons  production,  radioactive 
material  from  nuclear  weapons,  or  other 
radiological  activities. 

c.  Not  Licensed,  Owned,  or  Operated 
by  a  Federal  Agency  or  an  Agreement 
State.  The  EPA  is  the  LFA  for  an 
emergency  that  occurs  at  a  facility  not 
licensed,  owned,  or  operated  by  a 
Federal  agency  or  an  Agreement  State. 
These  include  facilities  that  possess, 
handle,  store,  or  process  radium  or 
accelerator-produced  radioactive 

materials. 

2.  Transportation  of  Radioactive 
Materials — a.  Shipment  of  Materials 
Licensed  by  NRC  or  an  Agreement  State. 
The  NRC  is  the  LFA  for  an  emergency 
that  involves  radiological  material 
licensed  by  the  NRC  or  an  Agreement 
State. 

b.  Materials  Shipped  by  or  for  DOD  or 
DOE.  The  LFA  is  either  DOD  or  DOE 
depending  on  which  of  these  agencies 
has  custody  of  the  material  at  the  time 
of  the  accident. 

c.  Shipment  of  Materials  Not  Licensed 
or  Owned  by  a  Federal  Agency  or  an 
Agreement  State.  The  EPA  is  the  LFA 
for  an  emergency  that  involves 
radiological  material  not  licensed  or 
owned  by  a  Federal  agency  or  an 
Agreement  State. 

3.  Satellites  Containing  Radioactive 
Materials.  NASA  is  the  LFA  for  NASA 
spacecraft  missions.  DOD  is  the  LFA  for 
DOD  spacecrah  missions.  DOE  and  EPA 
provide  technical  assistance  to  DOD  and 
NASA. 

In  the  event  of  an  emergency 
involving  a  joint  U.S.  Government  and 
foreign  government  spacecraft  venture 
containing  radioactive  sources  and/or 
classified  components,  the  LFA  will  be 
DOD  nr  NASA,  as  appropriate.  A  joint 
U.S./foreign  venture  is  defined  as  an 
activity  in  which  the  U.S.  Government 
has  an  ongoing  interest  in  the  successful 
completion  of  the  mission  and  is 
intimately  involved  in  mission 
operations.  A  joint  venture  is  not 
created  by  simply  selling  or  supplying 
material  to  a  foreign  country  for  use  in 
their  spacecraft.  DOE  and  EPA  will 
provide  technical  support  and 
assistance  to  the  LFA. 

4.  Impact  from  Foreign  or  Unknown 
Source.  The  EPA  is  the  LFA  for  an 
emergency  that  involves  radioacti\e 
material  from  a  foreign  or  unknown 
source  that  has  actual,  potential,  or 
perceived  radiological  consequences  in 
the  United  States,  its  Territories, 
possessions,  or  territorial  waters.  The 
foreign  or  unknown  source  may  be  a 
reactor  (e.g..  Chernobyl),  a  spacecraft 
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containing  radioactive  material, 
radioactive  fallout  from  atmospheric 
testing  of  nuclear  devices,  imported 
radioactively  contaminated  material,  or 
a  shipment  of  foreign-owned  radioactive 
material.  Unknown  sources  of 
radioactive  material  refers  to  that 
material  whose  origin  and/or 
radiological  nature  is  not  yet 
established.  These  types  of  sources 
include  contaminated  scrap  metal  or 
abandoned  radioactive  material.  DOD, 
DOE,  NASA,  and  NRC  provide  technical 
assistance  to  EPA. 

5.  Other  Types  of  Emergencies.  In  the 
event  of  an  unforeseen  type  of 
emergency  not  specifically  described  in 
this  Plan  or  a  situation  where  conditions 
exist  involving  overlapping 
responsibility  that  could  cause 
confusion  regarding  LFA  role  and 
responsibilities,  DOD,  DOE,  EPA. 
NASA,  and  NRC  will  confer  upon 
receipt  of  notification  of  the  emergency 
to  determine  which  agency  is  the  LFA. 

Table  ll-l.— Identification  of  Lead 
Federal  Agency  for  Radiologi- 
cal Emergencies 


Type  o(  emergency 

Lead  Federal 
agency 

1 .  Nuclear  Facility: 

a.  Licensed  by  NRC  or  an 

NRC. 

Agreernent  State 

b.  Owned  or  Operated  by 

DOD  or 

DOD  or  doe. 

DOE. 

c.  Not  Licensed.  Owned,  or 

EPA. 

Operated  by  a  Federal 

Agency  or  an  Agree^^en^ 

State 

2.  Transportation  of  Radio- 

active Materials: 

a.  Shipment  of  Materials  Li- 

NRC. 

censed  by  NRC  or  an 

Agreement  State 

b.  Matenals  Shipped  by  or 

DOD  Of 

for  DOD  or  DOE. 

DOE. 

c.  Shipment  of  Matenals  Not 

EPA. 

LKensed  or  Owned  by  a 

Federal  Agency  or  an 

Agreement  State 

3  Satellites  Containing  Radio- 

NASA or 

active  Materials. 

DOD. 

4.  Impact  from  Foreign  or  Un- 

EPA. 

known  Source. 

5  Other  Types  of  Emer- 

LFAs confer. 

gencies. 

UMI 


C.  Hadiological  Satxjtage  and  Terronsw 

For  fixed  facilities  and  materials  in 
transit,  responses  to  radiological 
emergencies  generally  do  not  depend  on 
the  initiating  ayent.  The  coordinated 
respon.se  to  contain  or  mitigate  a 
threatened  or  actual  release  uf 
radioactive  material  would  be 
essentially  the  same  whether  it  resulted 
from  an  accidental  or  deliberate  act.  For 
malevolent  acts  involving  improvised 


nuclear  or  radiation  dispersal  devices, 
the  response  is  further  complicated  by 
the  magnitude  of  the  threat  and  the  need 
for  specialized  technical  expertise/ 
actions.  Therefore,  sabotage  and 
terrorism  are  not  treated  as  separate 
types  of  emergencies:  rather,  they  are 
considered  a  complicating  dimension  of 
the  types  listed  in  Table  D-l. 

The  Atomic  Energy  Act  directs  the 
Federal  Bureau  of  Investigation  (FBI)  to  . 
investigate  all  alleged  or  suspected 
criminal  violations  of  the  Act. 
Additionally,  the  FBI  is  legally 
responsible  for  locating  any  nuclear 
weapon,  device,  or  material  and  for 
restoring  nuclear  facilities  to  their 
rightful  custodians.  In  view  of  its 
unique  responsibilities  under  the 
Atomic  Energy  Act  (amended  by  the 
Energy  Reorganization  Act),  the  FBI  has 
concluded  formal  agreements  with  the 
LFAs  that  provide  for  interface, 
coordination,  and  technical  assistance 
in  support  of  the  FBI's  mission. 

Generally,  for  fixed  facilities  and 
materials  in  transit,  the  designated  LFA 
and  supporting  agencies  will  perform 
the  functions  delineated  in  this  plan 
and  provide  technical  support  and 
assistance  to  the  FBI  in  the  performance 
of  its  mission.  It  would  be  difficult  to 
outline  all  the  possible  scenarios  arising 
from  criminal  or  terrorist  activity.  As  a 
result,  the  Federal  response  will  be 
tailored  to  the  specific  circumstances  of 
the  event  at  hand.  For  those 
emergencies  where  an  LFA  is  not 
specifically  designated  (e.g.,  improvised 
nuclear  device),  the  Federal  response 
will  be  guided  by  the  established 
interagency  agreements  and  contingency 
plans.  In  accordance  with  these 
agreements  and  plans,  the  signatory 
agency(ies)  supporting  the  FBI  will 
coordinate  and  manage  the  technical 
portion  of  the  response  and  activate/ 
request  assistance  under  the  FRERP  for 
measures  to  protect  the  public  health 
and  safety.  In  all  cases,  the  FBI  will 
manage  and  direct  the  law  enforcement 
and  intelligence  aspects  of  the  response: 
coordinating  activities  with  appropriate 
Federal,  State,  and  local  agencies  within 
the  framework  of  the  FRERP  and/ or  as 
provided  for  in  established  interagency 
agreements  or  plans. 

D.  Response  Functions  and 
Responsibilities 

1.  Onscene  Coordination.  The  LFA 
will  lead  and  coordinate  all  Federal 
onscene  actions  and  assist  State  and 
local  governments  in  determining 
measures  to  protect  life,  property,  and 
the  environment.  The  LFA  will  ensure 
that  FEMA  and  other  Federal  agencies 
assist  the  State  and  local  government 
agencies  in  implementing  protective 


actions,  if  requested  by  the  State  and 
local  government  agencies. 

The  LFA  will  coordinate  Federal 
response  activities  from  an  onscene 
location,  referred  to  as  the  Joint 
Operations  Center  (JOC).  Until  the  LFA 
has  established  its  base  of  operations  in 
a  JOC,  the  LFA  will  accomplish  that 
coordination  from  another  LFA  facility, 
usually  a  Headquarters  operations 
center. 

In  the  absence  of  existing  agreements 
for  radiological  emergencies  occurring 
on  or  with  possible  consequences  to 
Indian  tribal  lands,  DOI  will  provide 
liaison  between  federally  recognized 
Indian  tribal  governments  and  LFA. 
State,  and  local  agencies  for 
coordination  of  response  and  protective 
action  efforts.  Additionally.  DOI  will 
advise  and  assist  the  LFA  on  economic, 
social,  and  political  matters  in  the 
United  States  insular  areas  should  a 
radiological  emergency  occur. 

2.  Onsite  Management.  The  LFA  will 
oversee  the  onsite  response:  monitor 
and  support  owner  or  operator  activities 
(when  there  is  an  owner  or  operator): 
provide  technical  support  to  the  owner 
or  operator,  if  requested;  and  serve  as 
the  principal  Federal  source  of 
information  about  onsite  conditions. 
The  LFA  will  provide  a  hazard 
assessment  of  onsite  conditions  that 
might  have  significant  offsite  impact 
and  ensure  onsite  measures  are  taken  to 
mitigate  onsite  consequences. 

3.  Radiological  Monitoring  and 
Assessment.  DOE  has  the  initial 
responsibility  for  coordinating  the 
offsite  Federal  radiological  monitoring 
and  assessment  assistance  during  the 
response  to  a  radiological  emergency.  In 
a  prolonged  response,  EPA  will  assume 
the  responsibility  for  coordinating  the 
assistance  at  some  mutually  agreeable 
time,  usually  after  the  emergency  phase. 

Some  of  the  participating  Federal 
agencies  may  have  radiological  plaiming 
and  emergency  responsibilities  as  part 
of  their  statutory  authority,  as  well  as 
established  working  relationships  with 
State  counterpart  agencies.  The 
monitoring  and  assessment  activity, 
coordinated  by  DOE,  does  not  alter 
those  responsibilities  but  complements 
them  by  providing  for  coordination  of 
the  initial  Federal  radiological 
monitoring  and  assessment  response 
activity. 

Activities  will: 

•  Support  the  monitoring  and 
assessment  programs  of  the  States; 

•  Respond  to  the  assessment  needs  of 
the  LFA;  and 

•  Meet  statutory  responsibilities  of 
participating  Federal  agencies. 

Federal  onsite  monitoring  and 
assessment  activities  will  be 


coordinated  with  those  of  the  State. 
Federal  agency  plans  and  procedures  for 
implementing  this  monitoring  and 
asoessmont  activity  are  designed  to  be 
compatible  with  the  radiological 
emergency  planning  requirements  for 
State,  local  governments,  spKJcinc 
facilities,  and  existing  memoranda  of 
understanding  and  interagency 
agreemeots 

DOE  may  respond  to  a  State  or  LFA 
request  for  assistance  by  dispatching  a 
Radiological  Assistance  Program  (RAP) 
team.  If  the  situation  requires  more 
assistance  than  a  RAP  team  can  provide, 
DOE  will  alert  or  activate  additional 
resources.  These  resources  may  include 
the  establishment  of  a  Federal 
Radiological  Monitoring  and 
Assessment  Center  (FRMAC)  to  be  used 
as  an  onscene  coordination  center  for 
Federal  radiological  assessment 
activities.  Federal  and  State  agencies  are 
encouraged  to  collocate  their 
radiological  assessment  activities. 

Federal  radiological  monitoring  and 
assessment  activities  will  be  activated  as 
a  component  of  an  FRERP  response  or 
pursuant  to  a  direct  request  from  State 
or  l(x;al  governments,  other  Federal 
agencies,  licensees  for  radiological 
materials,  indusL-ie.s,  or  the  general 
public  after  evaluating  the  magnitude  of 
the  problem  and  coordinating  with  the 
State(s)  involved. 

DOE  and  other  participating  Federal 
agencies  may  leam  of  an  emergency 
when  they  are  alerted  to  a  possible 
problem  or  receive  a  request  for 
radiological  assistance.  DOE  will 
maintain  national  and  regional 
coordination  offices  as  points  of  access 
to  Federal  radiological  emergency 
assistance.  Requests  for  Federal 
radiological  monitoring  and  assessment 
assistance  will  generally  be  directed  to 
the  appropriate  DOE  radiological 
assistance  Regional  Coordinating  Office. 
Requests  also  can  go  directly  to  DOE's 
Emergency  Operations  Center  (EOC)  in 
Washington,  DC.  When  other  figencies 
receive  requests  for  Federal  radiological 
monitoring  and  assessinent  assistance, 
they  will  promptly  notify  the  DOE  EOC. 

a.  Role  of  Department  of  Energy 
(DOE)— {1)  Initial  Response 
Coordination  Responsibility.  DOE,  as 
coordinator,  has  the  following 
responsibilities: 

(a)  Coordinate  Federal  offsite 
radiological  environmental  monitoring 
and  assessment  activities; 

(b)  Maintain  technical  liaison  with 
State  and  local  agencies  with 
monitoring  and  assessment 
responsibilities: 

(c)  Maintain  a  common  set  of  all 
offsite  radiological  monitoring  data,  in 
an  accountable  secure,  and  retrievable 


form,  and  ensure  the  technical  integrity 
of  the  FRMAC  data; 

(d)  Provide  monitoring  data  and 
interpretations,  including  exposure  rate 
contours,  dose  projections,  and  any 
other  requested  radiological 
assessments,  to  the  LFA,  and  to  the 
Stater.: 

(e)  Provide,  in  cooperation  witli  othyr 
Federal  agencies,  the  personnel  and 
equipment  needed  to  perform 
radiological  monitoring  and  assessment 
activities: 

(f)  Request  supplemental  assistance 
and  technical  support  from  other 
Federal  agencies  as  needed;  and 

(g)  Arrange  consultation  and  support 
services  through  appropriate  Federal 
agencies  to  all  other  entities  (e.g., 
private  contractors)  with  radiological 
monitoring  functions  and  capabilities, 
and  technical  and  medical  advice  on 
handling  radiological  contamination 
and  population  monitoring. 

(2)  Transition  of  Response 
Coordination  Responsibility.  The  DOE 
FRMAC  Director  will  work  closely  with 
the  Senior  EPA  representative  to 
facilitate  a  smooth  transition  of  the 
Federal  radiological  monitoring  and 
assessment  coordination  responsibility 
to  EPA  at  a  mutually  agreeable  time  and 
after  consultation  with  the  States  and 
LFA.  The  following  conditions  are 
intended  to  be  met  prior  tn  this  transfer: 

(a)  The  immediate  emergency 
condition  has  been  stabilized; 

(b)  Offsite  releases  of  radioactive 
inaterial  have  ceased,  and  there  is  little 
or  no  potential  for  further  unintentional 
offsite  releases; 

(c)  The  offsite  radiological  conditions 
have  been  characterized  and  the 
immediate  consequences  have  been 
assessed; 

(d)  An  initial  long-range  monitoring 
plan  has  been  developed  in  conjimction 
with  the  affected  States  and  appropriate 
Federal  agencies;  and 

(e)  EPA  has  received  adequate 
assurances  from  the  other  Federal 
agencies  that  they  will  commit  the 
required  resources,  personnel,  and 
funds  for  the  duration  of  the  Federal 
response. 

b.  Role  of  the  Environmental 
Protection  Agency  (EPA) — Prior  to 
assuming  responsibility  for  the  FRMAC, 
EPA  will: 

(1)  Provide  resources,  including 
personnel,  equipment,  and  laboratory 
support  (including  mobile  laboratories), 
to  assist  DOE  in  monitoring 
radioacti^ty  levels  in  the  environment: 

(2)  Assume  coordination  of  Federal 
'radiological  monitoring  and  assessment 

responsibilities  from  DOE  after  the 
transition; 


(3)  Assist  in  the  development  and 
implementation  of  a  long-term 
monitoring  plan;  and 

(4)  Provide  nationwide  environmental 
monitoring  data  from  the  Environmental 
Radiation  Ambient  Monitoring  Sy stems 
for  assessing  the  national  impact  of  the 
accident. 

r.  Role  of  the  Le«d  Federal  Agency 
[LFA] — (1)  Ensure  that  State's  needs  are 
addressed. 

(2)  Approve  the  release  of  olTiciai 
Federal  offsite  monitoring  data  and 
assessments. 

(3)  Provide  other  available 
radiological  monitoring  data  to  the  State 
and  to  the  FRMAC. 

d.  Role  of  Other  Federal  Agencies- 
Agencies  carrying  out  responsibilities 
related  to  radiological  monitoring  and 
assessment  during  a  Federal  response 
also  will  coordinate  their  activities  with 
FRMAC.  This  coordination  w^Ii  no*, 
limit  the  normal  working  relationship 
tjetween  a  Federal  agency  and  its  State 
counterparts  nor  restrict  the  flow  of 
information  from  that  agency  to  the 
States.  The  radiological  monitoring  and 
assessment  responsibilities  ot  the  otne'- 
Federal  agencies  include; 

(IJ  Department  ofAgric  ulture  ll'SDAj 

(a)  Inspect  meat  and  meat  products, 
pouify  and  poultry  products,  and  tgg 
products  identified  for  interstate  and 
foreign  commerce  to  assure  that  ihey  are 
safe  for  human  consumption. 

(b)  Assist,  in  conjunction  with  flHS, 
in  monitoring  the  production, 
processing,  storage,  and  distribution  of 
food  through  the  wholesale  level  to 
eliminate  contaminated  product  or  to 
reduce  the  contamination  in  the  product 
to  a  safe  level. 

fc)  Collect  agricultural  samples  within 
the  Ingestion  Exposure  Pathway 
Emergency  Planning  Zone.  Assist  in  the 
evaluation  and  assessment  of  data  to 
determine  the  impact  of  the  emergency 
on  agriculture. 

[2]  Department  of  Commerce  I  DOC) 

(a)  Prepare  operational  weather 
forecasts  tailored  to  support  emergency 
response  activities. 

(b)  Prepare  and  disseminate 
predictions  of  plume  trajectories, 
dispersion,  and  deposition. 

(c)  Archive,  as  a  special  colleciion, 
the  meteorological  data  from  national 
observing  systems  applicable  to  the 
monitoring  and  assessment  of  the 
response. 

(d)  Ensure  that  marine  fishery 
products  available  to  the  public  are  not 
contaminated. 

(e)  Provide  assistance  and  reference 
material  for  calibrating  radiological 
instruments. 

(3)  Department  nfDttense  I  DOD) 
(a)  Provide  radiological  resoinces  to  • 
include  trained  response  personnel. 
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specialized  radiation  instruments, 
mobile  instrument  calibration,  repair 
capabilities,  and  expertise  in  site 
restoration. 

(b)  Perform  special  sanipling  of 
airborne  contamination  on  request. 

(4)  Department  of  Health  and  Human 
Services  (HHSI 

(a)  In  conjunction  with  USDA.  inspect 
production,  processing,  storage,  and 
distribution  facilities  for  human  food 
and  animal  feeds,  which  may  be  used  in 
interstate  commerce,  to  assure 
protection  of  the  public  health. 

(b)  Collect  samples  of  agricultural 
products  to  monitor  and  assess  the 
extent  of  contamination  as  a  basis  for 
recommending  or  implementing 
protective  actions. 

(5)  Department  of  the  Interior  (DOI) 

(a)  Provide  hydrologic  advice  and 
assistance,  including  monitoring 
personnel,  equipment,  and  laboratory 
support. 

(b)  Advise  and  assist  in  evaluating 
processes  affecting  radioisotopes  in 
soils,  including  personnel,  equipment, 
and  laboratory  support. 

(c)  Advise  and  assist  in  the 
development  of  geographical 
information  systems  (GIS)  databases  to 
be  used  in  the  analysis  and  assessment 
of  contaminated  areas  including 
personnel,  equipment,  and  databases. 

(6)  Nuclear  Regulatory  Commission 

(NBC) 

(a)  Provide  assistance  in  Federal 
radiological  monitoring  and  assessment 
activities  during  incidents. 

(b)  Provide,  where  available, 
continuous  measurement  of  ambient 
radiation  levels  around  NRC  licensed 
facihties,  {Primarily  power  reactors  using 
thermoluminescent  dosimeters  (TLJD). 

4.  Protective  Action 
Recommendations.  Federal  protective 
action  recommendations  provide  advice 
to  State  and  local  governments  on 
measures  that  they  should  take  to  avoid 
or  reduce  exposure  of  the  public  to 
radiation  from  a  release  of  radioactive 
material.  This  includes  advice  on 
emergency  actions  such  as  sheltering, 
evacuation,  and  prophylactic  use  of 
stable  iodine.  It  also  includes  longer 
term  measures  to  avoid  or  minimize 
exposure  to  residual  radiation  or 
exposure  through  the  ingestion  pathway 
such  as  restriction  of  food,  temporary 
relocation,  and  permanent  resettlement. 

a.  Role  of  the  Lead  Federal  Agency 
(LFA).  The  LFA  will  assist  State  and 
local  authorities,  if  requested,  by 
advising  them  on  protective  actions  for 
the  public.  The  development  or 
evaluation  of  protective  action 
recommendations  will  be  based  upon 
the  Protective  Action  Guides  (PAC;s) 
issued  by  EPA  and  HUS.  In  providing 


such  advice,  the  LFA  will  use  advice 
from  other  Federal  agencies  with 
technical  expertise  on  those  matters 
whenever  possible.  The  LFA's 
responsibilities  for  the  development, 
evaluation,  and  presentation  of 
protective  action  recommendations  are 

to: 

(1)  Respond  to  requests  from  State 
and  local  governments  for  technical 
information  and  assistance; 

(2)  Consult  with  representatives  from 
EPA,  HHS.  USDA,  and  other  Federal 
agencies  as  needed  to  provide  advice  to 
the  LFA  on  protective  actions; 

(3)  Review  all  recommendations  made 
by  other  Federal  agencies  exercising 
statutory  authorities  related  to 
protective  actions  to  ensure  consistency; 

(4)  Prepare  a  coordinated  Federal 
position  on  protective  action 
recommendations  whenever  time 
permits;  and 

(5)  Present  the  Federal  assessment  of 
protective  action  recommendations,  in 
conjunction  with  FEMA  and  other 
Federal  agencies  when  practical,  to 
State  or  other  offsite  authorities. 

b.  Role  of  the  Advisory  Team  for 
Environment,  Food,  and  Health.  Advice 
on  environment,  food,  and  health 
matters  will  be  provided  to  the  LFA 
through  the  Advisory  Team  for 
Environment,  Food,  and  Health 
(Advisory  Team)  consisting  of 
representatives  of  EPA.  HHS,  and  USDA 
supported  by  other  Federal  agencies,  as 
warranted  by  the  circumstances  of  the 
emergency.  The  Advisory  Team 
provides  direct  support  to  the  LFA  and 
has  no  independent  authority.  The 
Advisory  Team  will  not  release 
information  or  make  recommendations 
to  the  public  unless  authorized  to  do  so 
by  the  LFA.  The  Advisory  Team  will 
select  a  chair  for  the  Team.  The 
Advisory  Team  will  normally  collocate 
with  the  FRMAC. 

For  emergencies  with  potential  for 
causing  widespread  radiological 
contamination  where  no  onscene 
FRMAC  is  established,  the  functions  of 
the  Advisory  Team  may  be 
accomplished  in  the  LFA  response 
facility  in  Washington,  DC. 

The  primary  role  of  the  Advisory 
Team  is  to  provide  a  mechanism  for 
timely,  interagency  coordination  of 
advice  to  the  LFA,  States,  and  other 
Federal  agencies  concerning  matters 
related  to  the  following  areas: 

(1)  Environmental  assessments  (field 
monitoring)  required  for  developing 
recommendations; 

(2)  PAGs  and  their  application  to  the 
emergency; 

(3)  Protective  action 
recommendations  using  data  and 
assessment  from  the  FRMAC; 


(4)  Protective  actions  to  prevent  or 
minimize  contamination  of  milk,  food, 
and  water  and  to  prevent  or  minimize 
exposure  through  ingestion; 

(5)  Recommendations  regarding  the 
disposition  of  contaminated  livestock 
and  poultry; 

(6)  Recommendations  for  minimizing 
losses  of  agricultural  resources  from 
radiation  effiects; 

(7)  Availability  of  food,  animat  feed, 
and  water  supply  inspection  programs 
to  assure  wholesomeness; 

(8)  Relocation,  reentry,  and  other 
radiation  protection  measures  prior  to 
recovery; 

(9)  Recommendations  for  recovery, 
return,  and  cleanup  issues; 

(10)  Health  and  safety  advice  or 
information  for  the  public  and  for 
workers; 

(11)  Estimate  effects  of  radioactive 
releases  on  human  health  and 
environment; 

(12)  Guidance  on  the  use  of 
radioprotective  substances  (e.g.,  thyroid 
blocking  agents),  including  dosage  and 
projected  radiation  doses  that  warrant 
the  use  of  such  drugs;  and 

(13)  Other  matters,  as  requested  by  the 
LFA. 

5.  Other  Federal  Resource  Support. 
FEMA  will  coordinate  the  provision  of 
non-radiological  (i.e..  not  related  to 
radiological  monitoring  and  assessment) 
Federal  resources  and  assistance  to 
affected  State  and  local  governments. 
The  Federal  non-radiological  resource 
and  assistance  coordination  function 
will  be  performed  at  the  Disaster  Field 
Office  (DFO)  (or  other  appropriate 
location  established  by  FEMA). 

a.  Role  of  the  Federal  Emergency 
Management  Agency  (FEMA>— (1) 
Monitor  the  status  of  the  Federal 
response  to  requests  for  non-radiological 
assistance  from  the  affected  States  and 
provide  this  information  to  the  States. 

(2)  Keep  the  LFA  informed  of  requests 
for  assistance  from  the  State  and  the 
status  of  the  Federal  response. 

(3)  Identify  and  inform  Federal 
agencies  of  actual  or  apparent 
omissions,  redundancies,  or  conflicts  in 
response  activity. 

(4)  EstabUsh  and  maintain  a  source  of 
integrated,  coordinated  information 
about  the  status  of  all  non-radiological 
resouroe  support  activities. 

(5)  Provide  other  non-radiological 
support  to  Federal  agencies  responding 
to  the  emersency. 

b.  Role  of  Other  Federal  Agencies.  In 
order  to  properly  coordinate  activities, 
Federal  agencies  responding  to  requests 
for  non-radiological  support  or  directly 
providing  such  support  under  statutory 
authorities  will  provide  liaison 
personnel  to  the  DFO.  The  following 
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indicates  types  of  assistance  that  may  be 
provided  by  Federal  agencies  as  needed 
or  requested: 

(1)  Department  of  Agriculture 
(USDA)-—{&)  Provide  emergency  food 
coupon  assistance  in  ofBcially 
designated  disaster  areas,  if  a  need  is 
determined  by  officials  and  if  the 
commercial  food  system  is  sufficient  to 
accommodate  the  use  of  food  coupons. 

(b)  Provide  for  placement  of  USDA 
donated  food  supplies  from  warehouses, 
local  schools,  and  other  outlets  to 
emergency  care  centers.  These  are  foods 
donated  to  various  outlets  through 
USDA  food  programs. 

(c)  Provide  lists  that  identify  locations 
of  alternate  soim^es  of  food  and 
livestock  feed. 

(d)j\ssist  in  providing  temporary 
housing  for  evacuees. 

(e)  Assess  damage  to  crops,  soil, 
livestock,  poultry,  and  processing 
facilities;  and  incorporate  findings  in  a 
damage  assessment  report. 

(f)  Provide  emergency 
communications  assistance  to  the 
agricultural  conununity  through  the 
State  Research,  Education,  and 
Extension  Services'  electronic  mail 
system. 

(2)  Department  of  Commerce  (DOC) — 
Provide  radiation  shielding  materials. 

(3)  Department  of  Defense  (DOD)— 
DOD  may  provide  assistance  in  the  form 
of  personnel,  logistics  and 
telecommunications,  advice  on  proper 
medical  treatment  of  personnel  exposed 
to  or  contaminated  by  radioactive 
materials,  and  assistance,  including 
airhft  services,  when  available,  upon  the 
request  of  the  LFA  ov  FEMA.  Requests 
for  assistance  must  be  directed  to  the 
National  Military  Command  Center  or 
through  channels  established  by  prior 
agreements. 

(4)  Department  of  Energy  (DOE}— 
Provide  advice  on  proper  medical 
treatment  of  personnel  exposed  to  or 
contaminated  by  radioactive  materials. 

(5)  Department  of  Health  and  Human 
Services  (HHS) — (a)  Ensure  the 
availability  of  health  and  medical  care 
and  other  human  services  (especially  for 
the  aged,  poor,  infirm,  blind,  and  others 
most  in  need). 

(b)  Assist  in  providing  crisis 
counseling  to  victims  in  affected 
geographic  areas. 

(c)  Provide  guidance  to  State  and  local 
health  officials  on  disease  control 
measures  and  epidemiological 
surveillance  and  study  of  exposed 
populations. 

(d)  Provide  advice  on  proper  medical 
treatment  of  personnel  exposed  to  or 
contaminated  by  radioactive  materials. 

(e)  Provide  advice  and  guidance  in 
assessing  the  impact  of  the  effects  of 


radiological  incidents  on  the  health  of 
persons  in  the  affected  area. 

(6)  Department  of  Housing  and  Urban 
Development  (HUD) — (a)  Review  and 
report  on  available  housing  for  disaster 
victims  and  displaced  persons. 

(b)  Assist  in  planning  for  and  placing 
homeless  victims  in  available  housing. 

(c)  Provide  staff  to  support  emergency 
housing  within  available  resources. 

(d)  Provide  housing  assistance  and 
advisory  personnel. 

(7)  Department  of  the  Interior  (DOI}— 
Advise  and  assist  in  assessing  impacts 
to  economic,  social,  and  political  issues 
relating  to  natural  resources,  including 
fish  and  wildlife,  subsistence  uses, 
public  lands,  Indian  Tribal  lands,  land 
reclamation,  mining,  minerals,  and 
water  resources. 

(8)  Department  of  Transportation 
(DOT)— {a)  Support  State  and  local 
governments  by  identifying  sources  of 
civil  transportation  on  request  and 
when  consistent  with  statutory 
responsibilities. 

(b)  Coordinate  the  Federal  civil 
transportation  response  in  support  of 
emergency  transportation  plans  and 
actions  with  State  and  local 
governments.  (This  may  include 
provision  of  Federally  controlled 
transportation  assets  and  the  controlling 
of  airspace  or  transportation  routes  to 
protect  commercial  transportation  and 
to  fecilitate  the  movement  of  response 
resoxirces  to  the  scene.) 

(c)  Provide  Regional  Emergency 
Transportation  Coordinators  and  staff  to 
assist  State  and  local  authorities  in 
planning  and  response. 

(d)  Provide  technical  advice  and 
assistance  on  the  transportation  of 
radiological  materials  and  the  impact  of 
the  incident  on  the  transportation 
system. 

(9)  Department  of  Veterans  Affairs 
(VAI — (a)  Provide  medical  assistance 
using  Medical  Emergency  Radiological 
Response  Teams  (MERRTs). 

(b)  Provide  temporary  housing. 

(10)  General  Services  Administration 
(GSA) — (a)  Provide  acquisition  and 
procurement  of  floor  space, 
telecommunications  and  automated  data 
processing  services,  supplies,  services, 
transportation,  computers,  contracting, 
equipment,  and  material;  as  well  as 
specified  logistical  services  that  exceed 
the  capabilities  of  other  Federal 
agencies. 

(b)  Activate  the  Regional  Emergency 
Communications  Planner  (RECP)  and  a 
Federal  Emergency  Communications 
Coordinator  (FECC).  RECP  will  provide 
technical  support  and  accept  guidance 
from  the  FEMA  Regional  Director 
during  the  pre-deployment  phase  of  a 
telecommunications  emergency. 


(c)  Upon  request,  will  dispatch  the 
FECC  to  the  scene  to  expedite  the 
provision  of  the  telecommunications 
services. 

(11)  National  Communications 
System  (NCS) — Acting  through  its 
operational  element,  the  National 
Coordinating  Center  for 
Telecommunications  (NCC),  the  NCS 
will  ensure  the  provision  of  adequate 
telecommunications  support  to  Federal 
FRERP  operations. 

6.  Public  Information  Coordination. 
Public  information  coordination  is  most 
effective  when  the  owner/operator. 
Federal,  State,  local,  and  other  relevant 
information  sources  participate  jointly. 
The  primary  location  for  linking  these 
soinx»s  is  the  Joint  Information  Center 

(nc). 

Prior  to  the  establishment  of  Federal 
operations  at  the  JIC,  it  may  be 
necessary  to  release  Federal  information 
regarding  public  health  and  safety.  In 
these  instances.  Federal  agencies  will 
coordinate  with  the  LFA  and  the  State 
in  advance  or  as  soon  as  possible  after 
the  information  has  t>een  released. 

This  coordination  will  accomplish  the 
following:  compile  information  about 
the  status  of  the  emergency,  response 
actions,  and  instructions  for  the  affected 
population;  coordinate  all  information 
from  various  sources  with  the  other 
Federal,  State,  local,  and  non- 
governmental response  organizations; 
allow  various  sources  to  work 
cooperatively,  yet  maintain  their 
independence  in  disseminating 
information;  disseminate  timely, 
consistent,  and  accurate  information  to 
the  public  and  the  news  media:  and 
establish  coordinated  arrangements  for 
dealing  with  citizen  inquiries. 

a.  Role  of  the  Lead  Federal  Agency 
(LFA).  The  LFA  is  responsible  for 
information  on  the  status  of  the  overall 
Federal  response,  specific  LFA  responsf 
activities,  and  the  status  of  onsite 
conditions. 

The  LFA  will: 

(1)  Develop  joint  information 
procedures  for  providing  Federal 
information  to  and  for  obtaining 
information  from  all  Federal  agencies 
participating  in  the  response; 

(2)  Work  with  the  owmer/operator  and 
State  and  local  government  information 
officers  to  develop  timely  coordinated 
public  information  releases; 

(3)  Inform  the  media  that  the  JIC  is  the 
primary  source  of  onscene  public 
information  and  news  from  facility, 
local,  State,  and  Federal  spokespersons; 

(4)  Establish  and  manage  Fodera! 
public  information  operations  at  the  JIG; 
and 
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(5)  Coordinate  Federal  public 
information  among  the  various  media 
'"oiilHrs. 

b  Role  ot  the  Federal  Emergency 
Management  Agency  (FKMA).  FEMA 
will  assist  the  LFA  in  coordmating  non- 
radiological  infomwtion  among  Federal 
ayencies  and  .vlih  the  State.  When 
uiuUially  agreeable,  FKM/\  may  assume 
rt'sponsibility  troni  the  LFA  for 
I  ooidinatiiig  Federal  public, 
intormatinn   .snouM  this  occur,  it  will 
u'^unlly  be  ntter  the  onsite  situation  has 
boei.  stdbilized  and  recovery  efforts 
r.'ive  began. 

c.  Role  of  Other  Participating 
Agencies.  Ali  Federal  agencies  with  an 
operational  respons<e  .'■ole  under  the 
PRl-.RI'  wil!  i;oordiraie  public 
inforinatiop  artiviti'  s  at  the  flC  Each 
Federal  agen'  v  vV'il  provide  information 
on  rhe  states  nf  its  n-sponse  and  on 
technical  infc-ma*ion. 

7  Cungre.iSional  and  Wliite  Hnu.se 
r.oordina'io.'i.  a.  Coaiiressioni:! 
Coordination.  Federal  agencies  will 
coordiaate  their  responses  to 
Congressional  '^que.<ts  for  infonnation 
with  'ho  IF  \  Points  of  contact  for  this 
hinction  are  the  Congressional  Liaison 
Office'-s.  All  Federal  agency 
Congressiana!  Liaison  Officers  and 
Cnngrussiona!  staffs  seeking  site-specific 


infonnation  about  the  emergency  should 
contact  the  LFA  headquarters 
Congressional  Affairs  Office.  Congress 
may  request  information  directly  from 
any  Federal  agency.  Any  agency 
responding  to  such  requests  should 
inform  the  LFA  as  soon  as  feasible. 

b.  White  House  Coordination.  The 
LFA  will  report  to  'he  President  and 
keep  the  White  House  informed  on  all 
aspects  of  the  emergency.  The  White 
House  may  request  information  directly 
from  any  Federal  agency.  Any  agency 
responding  to  such  requests  shoidd 
inform  the  LFA  as  sof.>n  as  feasible.  The 
LFA  will  submit  reports  to  the  VVhite 
House.  The  initial  report  should  cover, 
ii  possible,  the  nature  of  and  prognosis 
for  the  radiological  situation  causing  the 
emergency  and  the  actual  or  potential 
offsite  radiological  impact  Subsequent 
reports  bv  the  LFA  should  cover  the 
status  of  mitigation,  corrective  actions, 
protective  measures,  and  overall  Federal 
response  to  the  emergency  Federal 
agencies  should  provide  infonnation 
related  to  the  technical  and  radiological 
aspects  of  the  respon.se  directly  to  the 
LFA.  FEMA  will  compile  infonnation 
related  to  the  non-radiological  resource 
sujiport  aspects  of  the  response  and 
submit  to  the  LFA  for  inclusion  in  the 
report(s). 


8.  International  Coordination.  In  the 
event  of  an  environmental  impact  or 
potential  impact  upon  the  United  States, 
its  possessions,  Territories,  or  territorial 
waters  from  a  radiological  emergency 
originating  on  foreign  soil  or, 
conversely,  a  domestic  incident  with  an 
actual  or  potential  foreign  impact,  the 
LFA  will  immediately  inform  DOS 
(which  has  responsibility  for  official 
interactions  with  foreign  governments). 
The  LFA  will  keep  DOS  infonned  of  all 
Federal  response  activities.  The  DOS 
will<,oordinate  notification  and 
information  gathering  artivities  with 
foreign  governments,  e.xcept  in  cases 
where  existing  bilateral  agreements 
permit  direct  communication.  Where 
the  LFA  has  existing  bilateral 
agreements  thai  permit  direct  exchange 
of  information,  those  agencies  should 
keep  DOS  informed  of  consultations 
with  their  foreign  counterparts.  Agency 
officials  should  take  care  th.-'.t 
consultations  do  not  exceed  the  scope  of 
the  relevant  agreement(s).  The  LFA  will 
ensure  that  any  offers  of  assistance  to  or 
requests  from  foreign  governments  are 
coordinated  with  DOS. 

9.  Response  Function  Overview. 
Table  II-2  provides  an  overview  of  the 
responsible  Federal  agencies  for  major 
response  functions. 


Table  11-2.— Response  Function  Overview 


Response  action 


Responsit>te  agenqr 


;')  Maintain  cogr,.2an^.e  of  the  Federal  'espouse,  conduct  and  manage  Federal  onsite  actions  

(2;  C.x;f3!na;e  Federal  otlsite  raOiologicai  rnonrtonng  and  assessment: 

—  ir.itiai  Respdhse 

— IntetmedJatc  ard  Long  Te'n  Response  •• 

(3^  Develop  and  evaluate  recommendations  for  ottsite  protective  actions  for  the  public 

(4)  Present  recomrrendations  for  o«srte  orotedivc  actions  to  the  appropnate  State  and/or  local  oftiaals 


•  51  Ccc'dinate  Federal  offsi'e  rion-radiolcgical  resource  support 
f6:  Coordinate  release  ot  Federal  information  to  the  Dut>lic   


(7)  "oordinate  release  of  Federal  information  ;c  Congress  

(8".  Provide  repcto  to  the  Presiden!  and  Keep  the  White  House  infomied  on  all  aspects  of  the  emergency 

(9)  Coordinate  itemaiionai  aspects  md  make  required  international  notifications 

(10)  C"icrdirate  tne  law  enlorcement  aspects  of  a  cnm'nal  act  mvoNing  radioactive  material  


LFA. 

DOE. 
EPA. 
LFA.    in    coordination    wit*'    othef 

agencies 

LFA,  in  conjunction  with  FEMA  and 
other  Federal  agencies  when 
practical. 

FEMA. 

LFA;  FEMA  after  mutual  agree- 
ment. 

LFA 

LFA. 

DOS;  LFA  as  appfopfiate. 

DOJ/FBI. 


E.  Stages  of  the  Federal  Response 

The  Federal  response  is  divided  into 
fiv't  stages.  Nulitication.  Activation  and 
Deployment  Response  Operations. 
Re'ipnnse  IJeacti-  atioii,  and  Re<:overy. 

1   Notili(.dt:on.  The  owner  or  operatoi 
of  the  facilitv  ur  radiolugical  activity  .s 
genenliy  the  first  to  iieconie  aware  of  a 
radiological  en.i-rgency  and  is 
res|)oiisible  tor  nofitying  the  State  and 
io«.al  authorities  and  the  LFA.  The 
tiutiliration  should  include 

•  Location  and  nature  of  the  accident. 


•  An  assessment  of  the  severity  of  the 
problem, 

•  Potential  and  actual  offsite 
i.unsequences.  and 

•  Initial  response  actions. 

If  any  Federal  agency  receives 
notificatinn  from  any  source  other  than 
FEMA  or  the  LFA,  the  ageni.)  will 
notify  the  LFA.  See  Figure  II-i  for  the 
notification  process. 

E.  KoU-  of  the  Lead  Federal  Agency 
(I.FA)— ( 1)  Verify  accuracy  of 
notification, 


(2)  Notify  FEMA  and  advisory  team 
agencies  and  provide  information, 

(3)  Verify  that  other  Federal  agencies 
have  been  notified;  and 

(4)  Verify  that  the  State  has  been 
notified. 

b.  Role  of  Federal  Emergency 
Management  Agency  (FEMA) — (1) 
Verify  thai  tiie  Staie  has  been  notified  of 
the  emergency;  and  ^ 

(2)  Notify  other  Federal  agencies  as 
appropriate. 

2,  Activation  and  Deployment.  Once 
notified,  each  agency  will  respond 
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according  to  its  plan.  The  LFA  will 
assess  the  technical  response 
requirements  and  cause  the  activation 
and  deployment  of  response 
components.  FEMA,  in  conjunction 
with  the  LFA,  will  coordinate  the  non- 
radiological  assistance  in  support  of 
State  and  local  governments.  Initially, 
the  LFA.  FEMA,  and  other  Federal 
agencies  will  coordinate  response 
actions  from  their  headquarters 
locations,  usually  from  their  respective 
headquarters  EOCs. 

a.  Role  of  the  Lead  Federal  Agency 
(LFA) — (1)  Deploy  LFA  response 
personnel  to  the  scene  and  provide 
liaison  to  the  State  and  local  authorities 
as  appropriate; 

(2)  Designate  a  Federal  Onscene 
Commander  (OSC)  at  the  scene  of  the 
emergency  to  manage  onsite  activities 
and  coordinate  the  overall  Federal 
response  to  the  emergency; 

(3)  Establish  bases  of  Federal 
operation,  such  as  the  JOC  and  the  JIC; 

(4)  Coordinate  the  Federal  response 
with  the  owner/operator;  and 

(5)  Provide  advice  on  the  radiological 
hazard  to  the  Federal  responders. 

b.  Role  of  Federal  Emergency 
Management  Agency  (FEMA>— {1) 
Activate  a  Regional  Operations  Center 
(ROC)  to  monitor  the  situation; 

(2)  EstabUsh  contact  with  the  LFA  and 
the  affected  State  to  determine  the  status 
of  non-radiological  response 
requirements; 

(3)  Designate  a  Senior  FEMA  Official 
(SFO)  to  coordinate  activities  wdth  the 
LFA;  and 

(4)  Coordinate  the  provision  of  non- 
radiological  Federal  resources  and 
assistance. 

c.  Role  of  Other  Federal  Agencies.  (1) 
Designate  an  onscene  Senior  Agency 
Official; 

(2)  Activate  agency  emergency 
response  personnel  and  deploy  them  to 
the  scene; 

(3)  Deploy  FRMAC  assets; 

(4)  Deploy  Advisory  Team 
representatives; 

(5)  Keep  the  LFA  and  FEMA  informed 
of  status  of  response  activities;  and 

(6)  Coordinate  all  State  requests  and 
offsite  activities  with  the  LFA  and 
FEMA,  as  appropriate. 

3.  Response  Operations.  The 
following  describes  the  general 
operational  structure  for  meeting 
Federal  agency  roles  and 
responsibilities  in  response  to  a 
radiological  emergency.  At  the 
headquarters  level,  the  LFA,  FEMA,  and 
other  Federal  agencies  (OFAs)  will 
generally  exchange  liaison  personnel 
and  maintain  staffs  at  their  EOCs  to 
support  their  respective  onscene" 
operations.  Federal  agencies  may  also 


activate  a  regional  or  field  office  HOC  in 
support  of  the  emergency.  Figure  II-2 
provides  a  graphic  depiction  of  the 
onscene  structure. 

a.  Joint  Operations  Center  ()OC).  The 
JOC  ■  is  established  by  the  LFA  under 
the  operational  control  of  the  Federal 
OSC  as  the  focal  point  for  management 
and  direction  of  onsite  activities, 
establishment  of  State  requirements  and 
priorities,  and  coordination  of  the 
overall  Federal  response.  The  JOC  may 
be  established  in  a  separate  onscene 
location  or  collocated  with  an  existing 
emergency  operations  facility.  The 
following  elements  may  be  represented 
in  the  JOC: 

(1)  LFA  staff  and  onsite  liaison: 

(2)  FEMA/DFO  liaison; 

(3)  FRMAC  liaison; 

(4)  Advisory  Team  liaison; 

(5)  Other  Federal  agency  liaison,  as 
needed; 

(6)  LFA  Public  information  liaison; 

(7)  LFA  Congressional  liaison;  and 

(8)  State  and  local  liaison. 

b.  Disaster  Field  Office  (DFO).  The 
DFO  is  established  by  FEMA  as  the  focal 
point  for  the  coordination  and  provision 
of  non-radiological  resource  support 
based  on  coordinated  State 
requirements/priorities.  The  DFO  is 
established  at  an  onscene  location  in 
coordination  with  State  and  local 
authorities  and  other  Federal  ageu' Jes. 
The  following  elements  may  be 
represented  in  the  DFO: 

(1)  LFA  liaison; 

(2)  Other  appropriate  Federal  agency 
personnel; 

(3)  State  and  local  liaison; 

(4)  Public  information  liaison;  and 

(5)  Congressional  liaison. 

c.  Federal  Radiological  Monitoring 
and  Assessment  Center  (FRMAC).  The 
FRMAC  is  estabhshed  by  DOE  (with 
subsequent  transfer  to  EPA  for 
intermediate  and  long-term  actions)  for 
the  coordination  of  Federal  radiological 
monitoring  and  assessment  activities 
with,  that  of  State  and  local  agencies. 
The  FRMAC  is  established  at  an 
onscene  location  in  coordination  with 
State  and  local  authorities  and  other 
Federal  agencies.  The  following 
elements  may  be  represented  in  the 
FRMAC: 

(1)  DOE/DOE  contractor  technical 
staff  and  capabilities; 

(2)  EPA/EPA  contractor  technical  staff 
and  capabilities; 

(3)  DOC  technical  staff  and 
capabilities; 

(4)  LFA  technical  liaison; 


'  For  NRC  reactor  licensees,  the  |OC  is  within  the 
Emergency  Operation*  Facility  (EOF).  The  EOF 
would  be  stafled  in  accordance  with  the  owner/ 
operator's  site-specific  Kmwgency  Plan. 


(5)  DOE  public  information  liaison: 

(6)  Other  Federal  agency  liaisons,  as 
needed; 

(7)  State  and  local  liaison;  and 

(8)  DFO  liaison. 

d.  Advisory  Team  for  Environment. 
Food,  and  Health.  The  Advisory  Team 
is  established  by  representatives  from 
EPA,  USDA,  HHS,  and  other  Federal 
agencies  as  needed  for  the  provisirai  of 
interagency  coordinated  advice  and 
recommendations  to  the  State  and  LFA 
concerning  environmental,  food,  and 
health  matters.  For  the  ease  of  transfer 
of  radiological  monitoring  and 
assessment  data  and  coordination  with 
Federal,  State,  and  local  representatives, 
the  Advisory  Team  is  normally 
collocated  with  the  FRMAC. 

e.  Joint  Infonnation  Center  (JIC).  The 
JIC  2  is  established  by  the  LFA.  under 
the  operational  control  of  the  LFA- 
designated  Public  Information  Officer, 
as  a  focal  point  for  the  ooardinaticHi  and 
provision  of  information  to  the  public 
and  media  concerning  the  Federal 
response  to  the  emergency.  The  JIC  is 
established  at  an  onscene  location  in 
coordination  with  State  and  local 
agencies  and  other  Federal  agencies. 
The  following  elements  should  be 
represented  at  the  JIC: 

(1)  LFA  Public  biformation  Officer 
and  staff; 

(2)  FEMA  Public  Information  Officer 
and  staff; 

(3)  Other  Federal  agency  Public 
Infonnation,  as  needed; 

(4)  State  and  local  Public  Information 
Ofhcers;  and 

(5)  Owner/Operator  Public 
Information  Officers  and  staff. 

4.  Response  Deactivation,  a.  Each 
agency  will  discontinue  emergency 
response  operations  when  advised  that 
Federal  assistance  is  no  longer  required 
from  their  agency  or  when  its  statutory 
responsibilities  have  been  fulfilled. 
Prior  to  discontinuing  its  response 
operation,  each  agency  should  discuss 
its  intent  to  do  so  with  the  LFA,  FEMA, 
and  the  State. 

b.  The  LFA  will  consuh  with 
participating  Federal  agencies  and  the 
State  and  local  government  to  determine 
when  the  Federal  information 
coordination  operations  at  the  JIC 
should  be  terminated.  This  will  occur 
normally  at  a  time  when  the  rate  of 
information  generated  and  coordinated 
by  the  LFA  has  decreased  to  the  point 
where  it  can  be  handled  through  the 
normal  day-to-day  coordination  process. 
The  LFA  will  inform  the  other 
participants  of  their  intention  to 
deactivate  Federal  information 


'For  NRC  licfns***.  the  Federal  JIC  is  within  the 
lie  established  by  the  owner/operatur. 
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coordination  operations  at  the  JIC  and 
advise  thern  of  the  procedures  for 
continued  coordination  of  information 
pertinent  to  recovery  from  the 
radiological  emergency. 

c.  FENIA  will  consult  with  the  LFA, 
other  Federal  agencies,  and  the  State(s) 
as  to  when  the  onscene  co<jrdination  of 
non-radiological  assistance  is  no  longer 
required.  Prior  to  ending  operations  at 
the  DFO,  FEMA  will  inform  all 
participating  organizations  of  the 
schedule  for  doing  so. 

d.  The  LFA  will  terminate  IOC 
operations  and  the  Federal  response 
after  consulting  with  FEMA.  other 
participating  Federal  agencies,  and  Slate 
and  local  officials,  and  after  determining 
that  onscene  Federal  assistance  is  no 
longer  required. 

e.  The  agency  managing  the  FRMAC 
will  consult  with  the  LFA.  FEMA,  other 
participating  Federal  agencies,  and  State 
and  local  officials  to  determine  when  a 
formal  FRMAC  structure  and 
organization  is  no  longer  required. 
Normally,  this  will  occur  when 
operations  move  into  the  recovery  phase 
and  extensive  Federal  multi-agency 
resources  are  no  longer  required  to 
augment  State  and  local  radiological 
monitoring  and  assessment  activities. 

5.  Recovery,  a.  The  State  or  local 
governments  have  the  primary 
responsibility  for  planning  the  recovery 
of  the  affected  area.  (The  term  recovery 
as  used  here  encompasses  any  action 
dedicated  to  the  continued  protection  of 
the  public  and  resumption  of  normal 
activities  in  the  affected  area.)  Recovery 
plaiming  will  be  initiated  at  the  request 
of  the  States,  but  it  will  generally  not 
take  place  until  after  the  initiating 
conditions  of  the  emergency  have 
stabilized  and  immediate  actions  to 
protect  public  health  and  safety  and 
property  have  been  accomplished.  The 
Federal  Government  will,  on  request, 
assist  the  State  and  local  governments  in 
developing  offsite  recovery  plans,  prior 
to  the  deactivation  of  the  Federal 
response.  The  LFA  will  coordinate  the 
overall  activity  of  Federal  agencies 
involved  in  the  recovery  process. 

b.  The  radiological  monitoring  and 
assessment  activities  will  be  terminated 
when  the  EPA,  after  consultation  with 
the  LFA  and  other  participating  Federal 
agencies,  and  State  and  local  officials, 
determines  that: 

(1)  There  is  no  longer  a  threat  to  the 
public  health  and  safety  or  to  the 
environment. 

(2)  State  and  local  resources  are 
adequate  for  the  situation,  and 

(3)  There  is  mutual  agreement  of  the 
agencies  involved  to  terminate  the 
response. 


Append 

CFR 

UFO 

D(X: 

DOD 

DOE 

DCJI 

DOI 

DOS 

Dcrr 

EICC 

EG 

EOC 

EPA 

ERT 

ERT-A 

FBI 

FCO 

FECC 

FEMA 

FRERP 

FRMAC 

FRP 
FRPCC 

GIS 

GSA 

HHS 


HUD 

JIG 
JOC 
LFA 
MERRT 

NASA 

NCC 

NCS 
NDA 
NOAA 

NRG 

NSA 

OSC 

PAG 

PIO 

RAP 

RECP 

SCO 
SFO 
TLD 
USDA 

VA 


ix  A — Acronjrms 

Oxie  of  Federal  Regulations 

Disaster  Field  Office 

Department  of  Commerce 

Department  ot'  Defense 

Department  of  Energy 

Department  of  the  Interior 

Dj'partment  of  justice 

Department  of  State 

Department  of  Transptirtation 

Emergency    Information    and    Co- 
ordination Center 

Executive  Order 

Emergency  Operations  Center 

Environmental  Protection  Agency 

Emergency  Response  Team 

Emergency   Response   Team — Ad- 
vance Element 

Federal  Bureau  of  Investigption 

Federal  Coordinating  Officer 

Federal    Emergency    Communica- 
tions Coordinator 

Federal    Emergency    Management 
Agency 

Federal    Radiological    Emergency 
Response  Plan 

Federal    Radiological    Monitoring 
and  Assessment  Center 

Federal  Respmnse  Plan 

Federal  Radiological  Preparedness 
Coordinating  Committee 

Geographical  Information  Systems 

General  Services  Administration 

Department  of  Health  and  Human 
Services 

Department  of  Housing  and  Urban 
Development 

Joint  Information  Center 

Joint  Operations  Center 

Lead  Federal  Agency 

Medical    Emergency    Radiological 
Resp)onse  Team 

National  Aeronautics  and  Space 
Administration 

National  Coordinating  Center  for 
Telecommunications 

National  Communications  System 

National  Defense  Area 

National     Oceanic     and     Atmos- 
{^eric  Administration  (DOC) 

Nuclear  Regulatory  Commission 

National  Security  Area 

Onscene  Commander 

Protective  Action  Guide 

Public  Information  Officer 

Radiological   Assistance   Program 
(DOE) 

Regional  Emergency  Conmiunica- 
tions  Planner 

State  Coordinating  Officer 

Senior  FEMA  Official 

Thermoluminescent  dosimeter 

United  States  Department  of  Agri- 
culture 

Department  of  Veterans  Affairs 


Appendix  B — ^Definitions 

Advisory  Team  for  Environment,  Food,  and 
Health — An  interagency  team,  consisting  of 
representatives  trom  EPA.  HHS.  USDA,  and 
representatives  from  other  Federal  agencies 
as  necessary,  that  provides  advice  to  the  LFA 
and  States,  as  requested  on  matters    • 
associated  with  environment,  food,  and 


health  issues  during  a  radiological 
emergency. 

Agreement  Stnte—A  State  that  has  entered 
into  an  Agreement  under  the  Atomic  Energy 
Act  of  19.'J4.  ds  amended,  in  which  NRC  has 
relinquished  to  such  States  the  majority  of  its 
regulatory  authority  over  source,  byproduct, 
and  special  nuclear  material  in  quantities  not 
sufficient  to  form  a  critical  mass. 

Assessment — ^The  evaluation  and 
interpretation  of  radiological  measurements 
and  other  information  to  provide  a  Ijasis  for 
decision-making.  Assessment  can  include 
projections  of  offeite  radiological  impact. 

Coordinofe— To  advance  systematically  an 
exchange  of  information  among  principals 
who  have  or  may  have  a  need  to  know 
certain  information  in  order  to  carry  out  their 
role  in  a  response. 

Disaster  Field  Office  (DFO)— A  center 
established  in  or  near  the  designated  area 
from  which  the  Federal  Coordinating  Officer 
(FCO)  and  representatives  of  Federal 
response  agencies  will  interact  with  State 
and  local  government  representatives  to 
coordinate  non-technical  resource  support. 

Emergency — Any  natural  or  man-caused 
situation  that  results  in  or  may  result  in 
substantial  injury  or  harm  to  the  population 
or  substantial  damage  to  or  loss  of  property. 

Emergency  Response  Team  (ERT) — A  team 
of  Federal  interagency  personnel  beaded  by 
FEMA  and  deployed  tothe  site  of  an 
emergency  to  serve  as  the  FOO's  key  staff  and 
assist  with  accomplishing  FEMA 
responsibilities  at  the  DFO. 

Federal  Coordinating  Officer  (FCO)— Thm 
Federal  official  appointed  in  accordance  with 
the  provisions  of  P.L.  93-288,  as  amended,  to 
coordinate  the  overall  response  and  recovery 
activities  under  a  major  disaster  or 
emergency  declaration.  The  FCO  represento 
the  President  as  provided  by  Section  302  of 
P.L.  93-288,  as  amended,  for  the  purpose  of 
coordinating  the  administration  of  Federal 
relief  activities  in  the  designated  area. 
Additionally,  the  FCO  is  delegated 
responsibilities  and  performs  those  for  the 
FEMA  Director  as  outlined  in  Executive 
Order  12148,  and  those  responsibilities 
delegated  to  the  FEMA  Regional  Director  in 
Title  44  Code  of  Federal  RAgulations,  Part 
206. 

Federal  Radiological  Monitoring  and 
Assessment  Center  (FRMAC)— Ka  operations 
center  usually  established  near  the  scene  of 
a  radiological  emergency  from  which  the 
Federal  field  monitoring  and  assessment 
assistance  is  directed  and  coordinated. 

Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC) — An 
interagency  committee,  created  under  44  CFR 
Part  351,  to  coordinate  Federal  radiological 
planning  and  training. 

Federal  Response  Plan  (FRP)— The  plan 
designed  to  address  the  consequences  of  any 
disaster  or  emergency  situation  in  which 
there  is  a  need  for  Federal  assistance  under 
the  authorities  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq. 

FRMAC  Director— The  person  designated 
by  DCffi  or  EPA  to  manage  operations  in  the 
FRMAC 

Joint  Information  Center  (JIC)—\  center 
established  to  coordinate  the  Federal  public 
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information  activities  onscene.  It  is  the 
central  point  of  contact  for  all  news  media  at 
the  scene  of  the  incident.  Public  information 
officials  from  all  participating  Federal 
agencies  should  collocate  at  the  JIC.  Public 
information  officials  from  participating  State 
and  local  agencies  also  may  collocate  at  the 
JIC. 

Joint  Operations  Center  (f OC)—EsXablished 
by  the  LFA  under  the  operational  control  of 
the  OSC,  as  the  focal  point  for  management 
and  direction  of  onsite  activities, 
coordination/establishment  of  Slate 
requirements/priorities,  and  coordination  of 
the  overall  Federal  response. 

Joint  U.S.  Government/Foreign 
Government  Space  Venture— Any  space 
venture  conducted  jointly  by  the  U.S. 
Government  (DOD  or  NASA)  with  a  foreign 
government  or  foreign  governmental  entity 
that  is  characterized  by  an  ongoing  U.S. 
Government  interest  in  the  successful 
completion  of  the  mission,  active 
involvement  in  mission  of>eration8,  and  uses 
radioactive  sources  and/or  classified 
components,  regardless  of  which  country 
owns  or  provides  said  sources  or 
components,  within  the  space  vehicle.  For 
the  purposes  of  this  plan,  in  a  situation 
whereby  the  U.S.  Government  simply  sells  or 
supplies  radioactive  material  to  a  foreign 
country  for  use  in  a  sf>ace  vehicle  and 
otherwise  has  no  active  mission  involvement, 
it  shall  not  be  considered  a  joint  venture. 

Lead  Federal  Agency  (LFA)— The  agency 
that  is  responsible  for  leading  and 
coordinating  all  aspects  of  the  Federal 
response  is  referred  to  as  the  LFA  and  is 
determined  by  the  type  of  emergency.  In 
situations  where  a  Federal  agency  owns, 
authorizes,  regulates,  or  is  otherwise  deemed 
responsible  for  the  facility  or  radiological 
activity  causing  the  emergency  and  has 
authority  to  conduct  and  manage  Federal 
actions  onsite.  that  agency  normally  will  be 
the  LFA. 

License — An  authorization  issued  to  a 
facility  owner  or  operator  by  the  NRC 
pursuant  to  the  conditions  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  or  issued  by 
an  Agreement  State  pursuant  to  appropriate 
State  laws.  NRC  licenses  certain  activities 
under  section  170(a)  of  that  Act. 

Local  Government — Any  county,  city, 
village,  town,  district,  or  political 
subdivision  of  any  State,  and  Indian  tribe  or 
authorized  tribal  organization,  or  Alaska 
Native  village  or  organization,  including  any 
rural  community  or  unincorporated  town  or 
village  or  any  other  public  entity. 

Monitoring— The  use  of  sampling  and 
radiation  detection  equipment  to  deteraiine 
the  levels  of  radiation. 

National  Defense  Area  (NDA)— An  area 
established  on  non-Federal  lands  located 
within  the  United  States,  its  possessions  or 
its  territories,  for  safeguarding  classified 
defense  information  or  protecting  DOD 
equipment  and/or  material.  Establishment  of 
a  National  Defense  Area  temporarily  places 
such  non-Federal  lands  under  the  effective 
control  of  the  Department  of  Defense  and 
results  only  from  an  emergency  event.  The 
senior  DOD  representative  at  the  scene  shall 
define  the  boundary,  mark  it  with  a  physical 
barrier,  and  post  warning  signs.  The 


landowner's  consent  and  coop>eration  shall 
be  obtained  whenever  possible:  however, 
military  necessity  shall  dictate  the  final 
location,  shape,  and  size  of  the  NDA. 

National  Security  Area  (NSA)— An  area 
established  on  non-Federal  lands  located 
within  the  United  States,  its  possessions  or 
territories,  for  safeguarding  classified 
information,  and/or  restricted  data  or 
equipment  and  material  belonging  to  DOE  or 
NAS.*.  Establishment  of  a  National  Security 
Area  temporarily  places  such  non-Federal 
lands  under  the  effective  control  of  DOE  or 
NASA  and  resuhs  only  from  an  emergency 
event.  The  senior  DOE  or  NASA 
representative  having  custody  of  the  material 
at  the  scene  shall  define  the  boundary,  mark 
it  with  a  physical  barrier,  and  post  warning 
signs.  The  landowner's  Lonsent  and 
cooperation  shall  be  obtained  whenever 
possible;  however,  operational  necessity 
shall  dictate  the  final  location,  shape,  and 
size  of  the  NSA. 

Nuclear  Facilities — Nuclear  installations 
that  use  or  produce  radioactive  materials  in 
their  normal  operations. 

Offsite— The  area  outside  the  boundary  of 
the  onsite  area.  For  emergencies  occurring  at 
fixed  nuclear  focilities.  "offeite"  generally 
refers  to  the  area  beyond  the  facility 
boundary.  For  emergencies  that  do  not  occur 
at  fixed  nuclear  facilities  and  for  which  no 
physical  boundary  exists,  the  circumstances 
of  the  emergency  will  dictate  the  boundary 
of  the  offsite  area.  Unless  a  Federal  agency 
has  the  authority  to  define  and  control  a 
restricted  area,  the  State  or  local  govenmient 
will  define  an  area  as  "onsite"  at  the  time  of 
the  emergency,  based  on  required  response 
activities. 

Offsite  Federal  Support— Federal 
assistance  in  mitigating  the  offsite 
consequences  of  an  emergency  and 
protecting  the  public  health  and  safety, 
including  assistance  with  determining  and 
implementing  public  protective  action 
measures. 

Onscene— The  area  directly  affected  by 
radiological  contamination  and  environs. 
Onscene  includes  onsite  and  offsite  areas. 

Onscene  Commander  (OSC) — The  lead 
official  designated  at  the  scene  of  the 
emergency  to  manage  onsite  activities  and 
coordinate  the  overall  Federal  response  to  the 
emergency. 

Onsite— The  area  within  (a)  the  boundary 
established  by  the  owner  or  operator  of  a 
fixed  nuclear  facility,  or  (b)  the  area 
established  by  the  LFA  as  a  National  Defense 
Area  or  National  Security  Area,  or  (c)  the  area 
established  around  a  downed/ditched  U.S 
spacecraft,  or  (d)  the  boundary  established  at 
the  time  of  the  emergency  by  the  State  or 
local  government  with  jurisdiction  for  a 
transportation  accident  not  occurring  at  a 
fixed  nuclear  facility  and  not  involving 
nuclear  weapons. 

Onsite  Federal  Support — Federal 
assistance  that  is  the  primary  responsibility 
of  the  Federal  agency  that  owns,  authorizes, 
regulates,  or  is  otherwise  deemed  responsible 
for  the  radiological  facility  or  material  being 
transported,  i.e..  the  LFA.  This  response 
supports  State  and  local  efforts  by  supporting 
the  owner  or  operator's  efforts  to  bring  the 
incident  under  control  and  thereby  prevent 
or  minimize  offsite  consequences. 


OwTier  or  Operator— The  oi^ganizatioo  that 
owtis  or  operates  the  nuclear  facility  or 
carrier  or  cargo  that  causes  the  radiologicat 
emergency.  The  owner  cr  operator  may  be  a 
Federal  agency,  a  State  or  local  government, 
or  a  private  business. 

Protective  Action  Guide  (PAG)— A 
radiation  exposure  or  contamination  level  or 
range  established  l>y  appropriate  Federal  or 
State  agencies  at  which  protective  actions 
should  be  considered. 

Protective  Action  Recommendation 
(Federal) — Federal  advice  to  State  and  local 
governments  on  measures  that  they  should 
take  to  avoid  or  reduce  exposure  of  the 
public  to  radiation  from  an  accidental  release 
of  radioactive  material.  This  includes 
emergency  actions  such  as  sheltering, 
evacuation,  and  prophylactic  use  of  stable 
iodine.  It  also  includes  longer  term  measures 
to  avoid  or  minimize  exposure  to  residual 
radiation  or  exposure  through  the  ingestion 
pathway  such  as  restriction  of  food, 
temporary  relocation,  and  permanent 
resettlement 

Public  Information  Officer  (PIO)— Official 
at  headquarters  or  in  the  field  responsible  for 
preparing  and  coordinating  the 
dissemination  of  public  information  in 
cooperation  with  other  responding  Federal. 
State,  and  local  agencies. 

Radiological  AssisfaiHX  Program  (RAP) 
Team — A  response  team  dispatched  to  the 
site  of  a  radiological  incident  by  the  U.S. 
Department  of  Eneigy  (DOE)  regional 
coordinating  office  responding  to  a 
radiological  incident  RAP  Teams  are  located 
at  DOE  operations  offices  and  national 
laburatoi  ies  and  some  area  offices. 

Radiological  EtiKrgency—A  radiological 
incident  that  poses  an  actual,  potential,  or 
perceived  hazard  to  public  health  or  safety  or 
loss  of  property. 

Recovery — Recovery,  in  this  document, 
includes  all  types  of  emergency  actions 
dedicated  to  the  continued  protection  of  the 
public  or  to  promoting  the  resumption  of 
normal  activities  in  the  affected  area. 

Recovery  Plan — A  plan  developed  by  each 
State,  with  assistance  from  the  responding 
Federal  agencies,  to  restore  the  affected  area. 

Regional  Operations  Center  (ROC)— The 
temporary  operations  facility  for  the 
coordination  of  Federal  response  and 
recovery  activities,  located  at  the  FEMA 
Regional  Office  (or  at  the  Federal  Regional 
Center)  and  led  by  the  FEMA  Regional 
Director  or  Deputy  Regional  Director  until 
the  DFO  becomes  operational. 

Senior  FEMA  Official  (SFO)—Ofr\Cia.l 
appointed  by  the  Director  of  FEMA.  or  his 
representative,  to  initially  direct  the  FEMA 
response  at  the  scene  of  a  radiological 
emergency.  Also,  acts  as  the  Team  Leader  for 
the  Advance  Element  of  the  Emergency 
Response  Team  (EKT-A). 

State  Coordinating  Officer  (SCO)— An 
official  designated  by  the  C^jvernor  of  the 
affected  Sfate  to  work  with  the  LFA  s 
Onscene  Commander  and  Senior  FEMA 
Official  or  Federal  Coordinating  Officer  in 
coordinating  the  response  efforts  of  Federal. 
State,  local,  volunteer,  and  private  agencies 

Subcommittee  on  Federal  Response— A 
subcommittee  of  the  Federal  Radiologital 
Preparedness  Coordinating  Committee 
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formed  to  develop  and  test  the  Federal 
Radiological  Emergency  Response  Plan.  Most 
agencies  that  will  participate  in  the  Federal 
radiological  emergency  responie  are 
represented  on  this  subcommittee. 

Transportation  Emergency— Fot  the 
purposes  of  this  plan,  any  emergency  that 
involves  a  transportation  vehicle  or  shipment 
containing  radioactive  materials  outside  the 
boundaries  of  a  facility. 

Transportation  of  Radioactive  Materials — 
The  loading,  unloading,  movement,  or 
temporary  storage  en  loute  of  radioactive 
materials. 

Appendix  C— Federal  Agency  Response 
Missions,  Capabilities  and  Resources. 
References,  and  Authorities 

Each  Federal  agency  develops  and 
maintains  a  plan  that  describes  a  detailed 
concept  o*' operations  for  implementing  this 
Plan.  This  section  contains  summary 
information  about  the  following  Federal 
agencies: 

Department  of  Agriculture  (USDA) 
Department  of  Commerce  (DOC) 
Department  of  Defense  (DOD) 
Department  of  Energy  (DOE) 
Department  of  Heolth  and  Human  Services 

(HHS) 
Department  of  Housing  and  Urban 

Development  (HUD) 
Dtipartment  of  the  Interior  (DOI) 
Department  of  Justice  (DO)) 
Department  of  Statu  (DOS) 
Department  of  Transportation  (DOT) 
Department  of  Veterans  Affairs  (VA) 
Environmental  Protection  Agency  (EPAJ 
Federal  Emergency  Management  Agency 

(FEMA) 
General  Services  .^iiministration  (GSA) 
National  Aeronautics  and  Space 

Administration  (NASA) 
National  Communications  System  (NCS) 
Nuclear  Regulatory  Commission  (NRC) 

Summary  information  for  each  agency 
contains:  (1)  a  response  mission  statement. 
(2)  a  description  of  the  agency's  response 
capabilities  and  resources,  (3)  agency 
response  plan  and  procedures  references,  and 
(4)  sources  of  agency  authority 

A.  Department  of  Agriciiltitre 

1.  Summary  of  Response  Mission.  The 
United  States  Departinent  of  Agriculture 
(USDA)  provides  assistance  to  State  and  local 
governments  in  developing  agricultural 
protective  action  recommendations  and  in 
providing  agricultural  damage  assessments. 
USDA  will  actively  participate  with  EPA  and 
HHS  on  the  Advisory  Team  for  Environment. 
Food,  and  Health  when  convened.  USDA 
regulatory  responsibilities  for  the  inspection 
of  meat,  meat  products,  poultry,  poultry 
products,  and  egg  pro<lucts  are  essential 
uninterruptible  functions  that  would 
continue  during  an  emergency. 

2.  Capabilities  and  Resources.  USDA  can 
provide  assistance  to  State  and  knal 
governrntiHts  through  emergency  response 
personnel  located  at  its  Washington.  DC', 
headquarters  and  from  USDA  State  and 
(bounty  Emergency  Board  representatives 
located  throughout  the  country.  USDA 
Emergency  Board  representatives  have 


knowledge  of  local  agriculture  and  can 
provide  specific  advice  to  the  local 
agricultural  community.  In  addition,  USDA 
State  and  County  Emergency  Boards  can 
assist  in  the  colleciion  of  agricultural 
samples  during  a  radiological  emergency. 
USDA  actively  participates  with  EPA  and 
HHS  on  the  Advisory  Team  when  convened. 
The  functions  and  capabilities  of  the  USDA 
to  provide  assistance  in  the  event  of  a 
radiological  emergency  include  the 
following: 

a.  Provide  assistance  through  regular 
1  'SDA  programs,  if  legally  adaptable  to 
radiological  emergencies; 

b.  Provide  emergency  food  coupon 
assistance  in  officially  designated  disaster 
areas,  if  a  need  is  determined  by  officials  and 
if  the  commercial  food  system  is  sufficient  to 
accommodate  the  use  of  food  coupons; 

c.  Assist  in  reallocation  of  USDA-donated 
food  supplies  from  warehouses,  local 
schools,  and  other  outlets  to  eineojency  care 
centers.  These  are  foods  donated  to  various 
outlets  through  USDA  food  programs; 

d.  Provide  lists  that  identify  locations  of 
alternate  sources  of  food  and  livestock  feed 
and  arrange  for  transportation  of  the  food  and 
feed  if  requested; 

e.  Provide  advice  to  State  and  local 
officials  regarding  the  disposition  of  livestock 
and  poultry  contaminated  by  radiation; 

f.  Inspect  meat  and  meat  products,  poultry 
and  poultry  products,  and  egg  products 
identified  for  interstate  and  foreign 
commerce  to  assure  that  they  are  safe  for 
human  consumption; 

g.  Assist  State  and  local  officials,  in 
coordination  with  HHS  and  EPA  in  the 
recommendation  and  implementation  of 
protective  actions  to  limit  or  prevent  the 
ingestion  of  contaminated  food; 

h.  Assist,  in  conjunction  with  HHS.  in 
monitoring  the  production,  processing, 
storage,  and  distribution  of  food  through  the 
wholesale  level  to  eliminate  contaminated 
product  or  to  reduce  the  contamination  in  the 
product  to  a  safe  level; 

i.  Assess  damage  to  crops,  soil,  livestock, 
poultry,  and  processing  facilities;  and 
incorporate  findings  into  a  damage 
assessment  report; 

j.  Provide  advice  to  State  and  local  officials 
on  minimizing  losses  to  agricultural 
resources  from  radiation  effects; 

k.  Provide  information  and  assistance  to 
famiers.  food  processors,  and  distributors  to 
aid  tliem  in  returning  to  normal  after  a 
radiological  emergency; 

1  Provide  a  liaison  to  .State  agricultural 
agencies  if  reque.sted; 

m.  Assist  DOE  at  the  FRMAC  in  collecting 
agricultural  samples  within  the  Ingestion 
Exposure  Pathway  Emergency  Planning 
Zone.  Assist  in  the  evaluation  and 
assessment  of  data  to  determine  the  impact 
of  the  emergency  on  agriculture; 

n.  Assist  in  providing  temporary  housing 
for  evacuees  who  have  been  displaced  from 
their  homes  due  to  a  radiological  emergency; 
and 

o.  Provide  emergency  communications 
assistance  to  the  agricultural  community 
thi-ough  the  Cooperative  Extension  System, 
an  electronic  mail  system. 

3.  USDA  References.  USDA  Radiological 
Emergency  Response  Plan,  January  1988. 


4.  USDA  Specific  Authorities, 
a.  Title  7.  U.S.CS  241-273. 
b.Title7,U.S.C.§. 341-349. 

c.  Title7.  U.S.C.  §612C. 

d.  Title  7.  U.S.C.  §bl2  C  Note, 
p.  Title  7.  U.S.C.  §1431. 

f  Title  7,  U.S.C.  §1622. 
g.  Title  7.  U.S.C.  §  2014(h). 
h.  Title  7.  U.S.C.  §2204. 
i.  Title  16,  U.S.C.  §  590  a-f. 
j.  Title  21.  U.S.C.  §451  et  seq. 
k.  Title  21,  U.S.C.  §  601  et  seq. 
1.  Title  21,  U.S.C.  §  1031-1056. 
m.  Title  42,  U.S.C  §1480. 
n.  Title  42,  U.S.C.  §§3271-3274. 

0.  Title  50.  U.S.C.  Appendix  §  2251  et  seq. 
p.  Title  7.  CFR  2.51  (a)(30). 

q.  E.0. 12656,  November  18, 1988. 
r.  DR  1800-1,  March  5,  1993. 

B.  Department  of  Commerce 

1.  Summary  of  Response  Mission.  The 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  is  the  primary 
agency  within  the  Department  of  Commerce 
(DOC)  responsible  for  providing  assistance  to 
the  Federal,  State,  and  local  organizations 
responding  to  a  radiological  emergency. 
Other  assistance  may  be  provided  by  the 
National  Institute  of  Standards  and 
Technology.  DOC's  rasponsibilities  include: 

a.  Acquiring  and  disseminating  weather 
data  and  providmg  weather  forecasts  in 
direct  support  of  the  emergency  response 
operation; 

b.  Preparing  and  disseminating  predictions 
of  plume  trajectories,  dispersion,  and 
deposition  of  radiological  material  released 
into  the  atmosphere; 

c.  Providing  local  meteorological  support 
as  needed  to  assure  the  quality  of  these 
predictions; 

d.  Organizing  and  maintaining  a  special 
data  archive  for  meteorological  information 
related  to  the  emergency  and  its  assessment; 

e.  Ensuring  that  marine  fishery  products 
available  to  the  public  are  not  contaminated; 

f.  Providing  assistance  and  reference 
material  for  calibrating  radiological 
instruments;  and 

g.  Providing  radiation  shielding  materials. 
2.  Capabilities  and  Resources.  NOAA  is  the 

principal  IXX3  participant  in  the  response  to 
a  radiation  accident.  NOAA  prepares  both 
routine  and  special  weather  forecasts,  and 
makes  use  of  these  forecasts  to  predict 
atmospheric  transport  and  dispersion. 
NOAA's  forecasts  may  be  the  basis  for  all 
public  announcements  on  the  movement  of 
contamination  from  accidents  occurring 
outside  U.S.  territory  or  during  domestic 
accidents  when  any  released  radioactive 
material  is  expected  to  be  carried  offsite. 
NOAA  has  capabilities  to  do  the  following: 

a.  Provide  current  and  forecast 
meteorological  information  as  needed  to 
guide  aerial  monitoring  and  sampling,  and  to 
predict  the  transport  and  dispersion  of 
radioactive  materials  (gases,  liquids,  and 
particles). 

b.  Routinely  forecast  the  atmospheric 
transport,  dispersion,  and  deposition  of  the    - 
radioactive  materials,  and  disseminate  the 
results  of  these  computations  via  automatic 
facsimile  to  all  relevant  parties,  twice  per 
day. 
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c.  Produce  (and  archive)  special  high- 
re.solution  meteorological  data  sets  for 
providing  an  improved  capability  to  predict 
atmospheric  transport  and  dispersion  of 
radioactive  materials  in  the  atmosphere. 

d.  Augment  routine  and  special  upper 
atmosphere!  and  suiface  meteorological 
observation  systems,  as  required  to  improve 
the  quality  of  these  predictions. 

e.  Evaluate  NOAA's  transport  and 
disperSiOn  forecast  products  in  conjunction 
with  those  of  other  nations'  weather  services 
responding  to  the  emergency,  to  provide  a 
more  internationall>  consistent  product. 

Additionally,  DOC  may  provide  support  to 
HHS  at  its  request,  through  the  National 
Marine  Fisheries  Service,  in  order  to  avoid 
human  consumption  of  contaminated 
commercial  f;shery  products  (marine  area 
only).  The  National  Institute  of  Standard.* 
and  Technology  can  assist  in  calibrating 
radiological  instruments  by  comparison  with 
nationril  standards  or  by  providing  standard 
reference  materials  for  calibration,  as  well  as 
making  extensive  data  or.  the  physical 
properties  of  materials  available.  The 
National  Institute  of  Standards  and 
Technolog_v  can  also  supply  temporary 
radiation  shielding  materials. 

3.  DOC  References.  National  Plan  for 
Radiological  Emergencies  at  Commercial 
Nuclear  Power  Plants.  Federal  Coordinator 
for  Meffjorological  Services  and  Supporting 
Research,  National  Oceanic  and  Atmospheric 
Administration,  November  1932. 

4.  DOC  Specific  Authorities.  Department  of 
Commerce  Organization  Order  25-  5B.  as 
amended,  June  18, 1987. 

C.  Department  of  Defense 

1.  .Summary  of  Response  Mission  The 
Department  of  Defense  (DOD)  is  charged  with 
the  safe  handling,  storage,  maintenance, 
assembly,  and  transportation  of  nuclear 
weapons  and  other  radioactive  materials  in 
DOD  custody,  and  with  the  safe  operation  of 
DOD  nuclear  facilities.  Inheient  in  this 
responsibilit)'  is  the  requirement  to  protect 
life  and  property  from  any  health  or  safety 
hazards  that  could  ensue  from  an  accident  or 
significant  incident  associated  with  these 
materials  or  activities. 

The  DOD  role  in  a  Federal  response  will 
depend  on  the  circumstances  of  the 
emergency  DOD  will  be  the  LFA  if  the 
emergency  involves  one  of  its  facilities  or  a 
nuclear  weapon  in  its  custody.  Within  DOD, 
the  military  service  or  agency  responsible  for 
the  facility,  ship,  or  area  is  responsible  for 
the  onsite  response.  The  military  service  or 
agency  having  custody  of  the  material 
outside  an  installation  boundary  is 
responsible  for  the  onsite  response.  For 
emergencies  occurring  under  circumstances 
for  which  DOD  is  not  responsible,  DOD  will 
not  be  the  LFA,  but  will  support  and  assist 
in  the  Federal  response. 

2.  Capabilities  and  Resources.  Offsite 
authority  and  responsibility  at  a  nuclear 
accident  rest  with  State  and  local  officials.  It 
is  important  to  recognize  that  for  nuclear 
weapons  or  weapon  component  accidents, 
land  may  be  temporarily  placed  under 
effective  Federal  control  by  the  establishment 
of  a  National  Defense  Area  or  National 
Security  Area  to  protect  U.S.  Government 


classified  materials.  These  lands  will  revert 
to  State  control  upon  disestablishment  of  the 
National  Defense  Area  or  National  Security 
Area. 

DOD  has  a  trained  and  equipped  nuclear 
response  organization  to  deal  with  accidents 
rit  its  facilities  or  involving  materials  in  its 
custody  Rad;  (logical  resources  include 
trained  response  personnel,  sf>eciallzed 
radiation  instruments,  and  mobile  instrument 
calibration  and  repair  capabilities.  DOD  also 
may  perform  special  sampling  of  airborne 
contamination  on  request.  Descriptions  of  the 
capabilities  and  assets  of  DOD  response 
fjams  .-an  be  found  in  DOD  5100.52M. 

DOD  may  provide  assistance  in  the  form  of 
personnel,  logistics  and  telecnmmunicstioa^, 
assistance  and  expertise  in  site  restoration, 
including  airlift  servic.es.  when  available, 
upon  the  request  of  the  LFA  or  FEMA. 
Requests  for  assistance  must  be  directed  to 
the  National  Military  Commar.d  Center  or 
tiirough  channels  established  by  prior 
agreements. 

3  DOD  References 

3.  IX1D  Directive  5100.52.  DOD  Response 
to  an  Accident  or  Significant  Incident 
Involving  Radiological  Materials. 

b  DOD  DircLtive  5230.16,  Nuclear 
Accident  and  Incident  Public  Affairs 
Guidance. 

c  DOD  Directive  3025.1,  Military  Support 
to  Civil  Authorities. 

d  DOD  Directive  3025.12,  Militar>- 
.Assistance  tor  Civil  Disturbances. 

e.  DOD  Directive  3150.5.  DOD  Response  to 
Improvised  Nuclear  Device  (IND)  Incident 

f  DOD  5100.52M,  Nuclear  Weapon 
Accident  Response  Procedures  (NARP) 
Manual 

g.  Joint  Federal  Bureau  of  Investigation. 
Department  of  Energy,  and  Department  of 
Defense  Agreement  for  Response  to 
Improvised  Nucleai  Device  Incidents. 

4.  DOD  Specific  Authorities. 

a  The  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2011-2284. 

b.  Public  Law  97-351,  "Convention  on  the 
Physical  Protection  of  Nuclear  Material 
Implementation  Act  of  1982" 

c.  Department  of  Defenbe,  Department  of 
Energ}',  Federal  Emergency  Management 
Agency  Memorandum  of  Agreement  on 
Response  to  Nuclear  Weapon  Accidents  and 
Nuclear  Weapon  Significant  Incidents,  1983. 

D.  Department  of  Energy 

1.  Sununary  of  Response  Mission.  The 
Department  of  Energy  (DOE)  owns  and 
operates  a  variety  of  radiological  activities 
throughout  the  United  States.  These  activitie* 
include:  fixed  nuclear  sites;  the  use.  storage, 
and  shipment  of  a  variety  of  radioactive 
materials;  the  shipment  of  spent  reactor  fuel; 
the  production,  assembly,  and  shipment  of 
nuclear  weapons  and  special  nuclear 
materials;  the  production  and  shipment  of 
radioactive  sources  for  space  ventures;  and 
the  storage  a.id  shipment  of  radioactive  and 
mixed  waste.  DOE  is  responsible  for  the  safe 
operation  of  these  activities  and  should  an 
emergenc>'  occur  at  one  of  its  sites  or  an 
activity  under  its  control.  DOE  will  be  the 
LFA  for  the  Federal  response. 

Due  to  its  technical  capabilities  and 
resources,  the  DOE  may  perform  other  roles 


within  the  Federal  response  to  a  rtdiological 
emergency  With  fixtensive.  field-based 
radiological  resources  throughout  the  United 
States  available  for  emergency  deplovment, 
the  DOE  responds  to  requests  for  offsite 
rediuiogicai  monitoring  and  assessment 
assistance  and  serves  as  the  ir..tial 
coordinator  of  all  such  Federal  assistance  (to 
inctufie  initial  management  of  the  FRMAC)  to 
Stauj  and  local  govenunents.  With  other 
.specialized,  deployable  assets.  DOE  assists 
other  Federal  agencies  responding  to 
malevolent  nuclear  emergencies,  a'xidents 
involving  nuclear  weapons  not  under  DOE 
custody,  emtrgenc'es  caused  by  sattllitcs 
rontainmg  radioactive  sources,  and  o'her 
radiological  incidents  as  appropriate 

2.  Capabilities  and  Resources.  DOE  has 
trained  personnel  radiological  instruments, 
mobile  laboratories,  and  rariioenalvtical 
facilit  es  located  at  its  nations'  laboratories, 
production,  and  other  facilities  throughout 
the  country.  Through  eight  Regional 
Coordinating  Offices,  these  resources  form 
the  basis  for  the  Radiological  Assistance 
Program,  which  ,-an  provide  technics! 
assistance  in  any  radiological  emerge(X(;y^^ 
DOE  can  provide  specialized  radiation 
detection  instruments  and  support  for  tx»th 
its  response  as  LFA  and  as  initial  coordinator 
of  Federal  radiological  monitoring  and 
a.'sessment  assistance.  Some  of  the 
sf)ecialized  resources  and  capabilities 
include: 

a.  Aerial  monitoring  capability  for  trackinj; 
dispersion  of  radioactive  material  and 
mapping  ground  contamicat.on; 

b.  A  computer-based,  emergency 
preparedness  and  response  predictive 
capmbihty  that  provides  rapid  jirediciions  of 
the  transport,  diffusion  and  deposition  of 
radionuclides  released  to  the  atmosphere  and 
dose  projections  to  people  and  the 
environment. 

c.  Specialized  equipment  and  instruments 
and  response  teams  for  locating  radioactive 
materials  and  handling  damaged  nuclear 
weapons; 

d.  Medical  experts  on  radiation  effects  and 
the  treatment  of  exposed  or  contaminated 
patients,  and 

e  Support  laciiities  for  DOE  response, 
including  command  post  supplies, 
communications  systems,  genen^tors.  and 
portable  video  and  photographii  capabilities 

3.  DOE  References 

a.  DOE  Order  5500. IB.  Emergence 
Management  System.  April  1991 

b.  DOE  Order  5500. 2B.  Emen>t-ncy 
Categones  Classes,  and  Notification  and 
Reporting  Requirements.  April  1991 

c  DCffi  Order  5500.3A.  Planning  ar.d 
Preparedness  for  Operational  Erncr;;enries. 
Aprin991. 

d.  DOE  Order  5500  4A.  Public  Affairs 
Policy  and  Planning  Requirements  for 
Emergencies  iune  1992. 

c  TX)E  Order  5530.1  A.  Accident  Response 
Group,  Septembtr  19m1 

f  DOE  Order  5530.2.  Nuclenr  Emcrgencj' 
Search  Team,  Septerabc- 1991 

p  DOE  O.-derSS30.3.  Radiologics' 
Assistance  Pn)gi£.-n.  Januarj  1992 

h.  DOE  Order  5530.4,  Aerial  .Measa'ing 
System.  Soctember  1991 
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i.  DOE  Order  5530.5,  Federal  Radiological 
Monitoring  and  Assessment  Center,  July 
1992. 

4.  DOE  Specific  Authorities. 

a.  Atomic  Energy  Act  of  1954,  as  amended. 
42U.S.C.  2011-2284. 

b.  Energy  Reorganization  Act  of  1974. 42 
U.S.C.  5801  et  seq. 

c.  Department  of  Energy  Organization  Act 
of  1977,  42  U.S.C.  7101  et  seq. 

d.  Nuclear  Waste  Policy  Act  of  1982. 42 
U.S.C.  10101  et  seq. 

e.  Title  44,  Code  of  Federal  Regulations. 
Part  351.  Radiological  Emergeric>'  Planning 
and  Preparedness,  §351.24,  The  Department 
of  Energy. 

E.  Department  of  Health  and  Human  Services 

1.  Summary  of  Response  Mission.  In  a 
radiological  emergency,  the  Department  of 
Health  and  Human  Services  (HHS)  assists 
with  the  assessment,  preservation,  and 
protection  of  human  health  and  helps  ensure 
the  availability  of  essential  health/medical 
and  human  services.  Overall,  the  Office  of 
Public  Health  and  Science,  Office  of 
Emergency  Preparedness,  coordinates  the 
HHS  emergency  response.  HHS  provides 
technical  and  nonte<±nical  assistance  in  the 
form  of  advice,  guidance,  and  resources  to 
Federal.  State,  and  local  governments.  The 
principal  HHS  response  comes  from  the  U.S. 
Public  Health  Service.  HHS  actively 
participates  with  EPA  and  USDA  on  the 
Advisory  Team  for  Environment,  Food,  and 
Health  when  convened. 

2.  Capabilities  and  Resources.  HHS  has 
personnel  located  at  headquarters,  regional 
offices,  and  at  laboratories  and  other  facilities 
who  can  provide  assistance  in  radiological 
emergencies.  The  agency  can  provide  the 
following  kinds  of  advice,  guidance,  and 
assistance: 

a.  Assist  State  and  local  government 
officials  in  making  evacuation  and  relocation 
decisions; 

b.  Ensure  the  availability  of  health  and 
medical  care  and  other  human  services 
(especially  for  the  aged,  the  poor,  the  infirm, 
the  blind,  and  others  most  in  need); 

c.  Provide  advice  and  guidance  in 
assessing  the  impact  of  the  effiects  of 
radiological  incidents  on  the  health  of 
persons  in  the  a^ected  area; 

d.  Assist  in  providing  crisis  counseling  to 
victims  in  affected  geographic  areas; 

e.  Provide  guidance  on  the  use  of 
radioprotective  substances  (e.g. ,  thyroid 
blocking  agents),  including  dosage,  and  also 
projected  radiation  doses  that  warrant  the  use 
of  such  drugs; 

f.  In  conjunction  with  DOE  and  DOD, 
advise  medical  personnel  on  proper  medical 
treatment  of  people  exposed  to  or 
contaminated  by  radioactive  materials: 

g.  Recommend  Protective  Action  Guides 
for  food  and  animal  feed  and  assist  in 
developing  technical  recommendations  on 
protective  measiires  for  food  and  animal  feed; 
and 

h.  f^ovide  guidance  to  State  and  local 
health  officials  on  disease  control  measures 
and  epidemiological  surveillance  and  study 
of  exposed  populations. 

3.  HHS  References. 

a.  55  FR  2879,  January  29.  1990— 
Delegations  of  authority  to  the  Assistant 


Secretary  for  Health  for  department-wide 
emergency  preparedness  functions 

b.  55  FR  2885,  January  29, 1990— 
Statement  of  organization,  functions  and 
delegations  of  authority^  to  the  Office  of 
Emergency  Preparedness. 

c.  Federal  Response  Plan,  Emei^ency 
Support  Functions  #8  (Health  and  Medical 
Services),  April  1992. 

d.  Disaster  Response  Guides,  Operating 
Divisions,  Various  Dates. 

4.  HHS  Specific  Authorities. 

a.  Public  Health  Service  Act.  as  amended, 
42  U.S.C  201  et  seq. 

b.  Federal  Food,  Drug,  and  Cosmetic  Act  of 
1938,  as  amended,  21  U.S.C  301-392. 

c.  Snyder  Act,  25  U.S.C.  13  (1921). 

d.  Transfer  Act,  42  U.S.C.  2004b. 

e.  Indian  Health  Care  Improvement  Act,  25 
U.S.C  1601  et  seq 

f.  The  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  as  amended.  Title 
VI.  42  U.S.C.  5195  et  seq. 

g.  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of 
1980  (SUPERFUND).  42  U.S.C.  9601  et  seq., 
as  amended  by  the  SUPERFUND 
Amendments  and  Reauthorization  Act  of 
1986  (Public  Law  99-499)  (1986). 

h.  42  U.S.C.  3030— Section  310  of  the 
Older  Americans  Act. 

i.  42  U.S.C.  601  et  seq.— Section  401  et  seq. 
of  the  Social  Security  Act. 

j.  45  CFR  233.120— Emergency  Conununity 
Services  Homeless  Grant  Program. 

k.  45  CFR  233.120— AFDC  Emergency 
Assistance  Program. 

1.  45  CFR  233.20(a)(2)(v)— AFDC  Special 
Needs  Allowance. 

m.  Runaway  and  Homeless  Youth  Act,  as 
amended,  Section  366(0). 

n.  Omnibus  Budget  Reconciliation  Act  of 
1981,  Title  XXVI  (as  amended  by  Public 
Laws  9ft-558,  99-425, 101-501, 101-517)— 
Low  Income  Home  Energy  Assistance 
Program. 

0.  E.O.  12656,  National  Security 
Emergency  Preparedness — Part  8. 

F.  Department  of  Housing  and  Urban 
Development 

1.  Summary  of  Response  Mission.  The 
Department  of  Housing  and  Urban 
Development  (HUD)  provides  information  on 
available  housing  for  disaster  victims  or 
displaced  persons.  HUD  assists  in  plaiming 
for  and  placing  homeless  victims  by 
providing  emergency  housing  and  technical 
support  staff  within  available  resources. 

2.  Capabilities  and  Resources.  HUD  has 
capabilities  to  do  the  following: 

a.  Review  and  report  on  available  housing 
for  disaster  victims  and  displaced  persons: 

b.  Assist  in  planning  for  and  placing 
homeless  victims  in  available  housing; 

c.  Provide  staff  to  support  emergency 
housing  within  available  resources;  and 

d.  Provide  technical  housing  assistance 
and  advisory  ptersonnel. 

3.  HUD  References.  HUD  Handbook 
3200.02,  REV-3,  "Disaster  Response  and 
Assistance." 

4.  HUD  Specific  Authorities.  HUD  housing 
programs  provide  the  Department  some 
discretion,  to  the  extent  permissible  by  law, 
in  granting  waivers  of  eligibility 


requirements  to  disaster-displaced  families. 
These  programs  provide  rental  housing 
assistance,  HUD/FHA-insured  loans  to  repair 
and  rebuild  homes,  and  HUD/FHA -insured 
loans  to  purchase  new  or  existiog  housing, 
under  the  following  authorities: 

a.  National  Housing  Act,  as  amended.  12 
U.S.C  1701  et  seq. 

b.  United  States  Housing  Act  of  1977.  as 
amended,  42  U.S.C.  1437c  et  seq. 

c.  Housing  and  Community  Development 
Act  of  1974,  as  amended,  42  U.S.C.  5301  et 
seq. 

d.  National  Affordable  Housing  Act  of  1990 
(P.L.  101-625),  as  amended 

G.  Department  of  the  Interior 

1.  Summary  of  Response  Mission.  The 
Department  of  the  Interior  (DOI)  manages 
over  500  million  acres  of  Federal  lands  and 
thousands  of  Federal  natural  resources 
facilities  and  is  responsible  for  these  lands 
and  facilities,  as  well  as  other  natural 
resources  such  as  endangered  and  threatened 
species,  migratory  birds,  anadromous  fish, 
and  marine  mammals,  when  they  are 
threatened  by  a  radiological  emergency.  In 
addition,  DOI  coordinates  emergency 
response  plans  for  DOI-managed  refuges, 
parks,  recreation  areas,  monuments,  public 
lands,  and  Indian  trust  lands  with  State  and 
local  authorities;  operates  its  watsr  resources 
projects  to  protect  municipal  and  agricultural 
water  supplies  in  cases  of  radiokgical 
emergencies;  and  provides  advice  and 
assistance  concerning  hydrologic  and  natural 
resources,  including  fish  and  wildlife,  to 
Federal.  State,  and  local  governments  upon 
request.  DOI  also  administers  the  Federal 
Government's  trust  responsibility  for  51 2 
Federally  recognized  Indian  tribes  and 
villages,  and  about  50  million  acres  of  Indian 
lands.  The  Bureau  of  Indian  Affairs  of  the 
Department  of  the  Interior  is  available  to 
assist  other  agencies  in  consulting  with  these 
tribes  about  radiological  emergency 
preparedness  and  responses  to  emergencies. 
E)OI  also  has  certain  responsibilities  for  the 
United  States  insular  areas. 

2.  Capabilities  and  Resources.  DOI  has 
personnel  at  headquarters  and  in  regional 
offices  with  technical  expertise  to  do  the 
following: 

a.  Advise  and  assist  in  assessing  the  nature 
and  extent  of  radioactivB  releases  to  water 
resources  including  support  of  monitoring 
personnel,  equipment,  and  laboratory 
analytical  capabilities. 

b.  Advise  and  assist  in  evaluating 
processes  affecting  radioisotopes  in  soib, 
including  personnel,  equipment,  and 
laboratory  support. 

c.  Advise  and  assist  in  the  development  of 
geographical  information  systems  (GIS) 
databases  to  be  used  in  the  analysis  and 
assessment  of  contaminated  areas  including 
personnel,  equipment,  and  databases. 

d.  Provide  hydrologic  advice  and 
assistance,  including  monitoring  personnel, 
equipment,  and  laboratory  support 

e.  Advise  and  assist  in  assessing  and 
minimizing  ofhite  consequences  on  natural 
resources,  including  fish  and  wildlife, 
subsistence  uses,  land  reclamation,  mining, 
and  mineral  expertise. 


f.  Advise  and  assist  the  United  States 
insular  areas  on  economic,  social,  and 
political  matters. 

g.  Coordinate  and  provide  liaison  between 
Federal,  State,  and  local  agencies  and 
Federally  recognized  Indian  tribal 
governments  on  questions  of  radiological 
emergency  preptaredness  and  responses  to 
incidents. 

3.  DOI  References. 

a.  910  DM  5  (Drafl) — Interior  Emergency 
Operations,  Federal  Radiological  Emergency 
Response  Plan. 

b  296  DM  3  (Draft) — Interior  Emergency 
Delegations,  Radiological  Emergencies. 

4.  DOI  Specific  Authorities. 

a.  Organic  Act  of  1879  providing  lor 
"surveys,  investigations,  and  research 
covering  the  topography,  geology,  hydrology, 
and  the  mineral  and  water  resources  of  the 
United  States,"  43  U.S.C.  31  (USGS). 

b.  Appropriations  Act  of  1894  providing 
for  gaging  streams  and  assessment  of  water 
supplies  of  the  U.S.,  28  Stat.  398  (USGS). 

c.  0MB  Circular  A-67  (1964)  giving  DOI 
(USGS)  responsibility  "*   *  *  for  the  design 
and  operation  of  the  national  network  for 
acquiring  data  on  the  quantity  and  quality  of 
.surface  ground  waters  *   *   *"  (USGS). 

d.  The  Reclamation  Act  of  1902.  as 
amended.  43  U.S.C  391,  and  project 
authorization  acts  (BuRec). 

e.  National  Park  Service  Act  of  1916, 16 
U.S.C  1  et  seq.,  and  park  enabling  acts  (NPS). 

f.  The  Snyder  Act  of  1921,  as  amended,  25 
U.S.C  13.  DOI  shall  direct,  supervise,  and 
expend  such  monies  appropriated  by 
Congress  for  the  benefit,  care,  and  assistance 
of  Indians  throughout  the  United  States  for 
such  purposes  as  the  relief  of  distress,  and 
conservation  of  health,  for  improvement  of 
operation  and  maintenance  of  existing  Indian 
irrigation  and  water  supply  systems  *   *   • 
etc.  (BIA). 

g.  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended,  16 
U.S.C  668dd,  and  refuge  enabling  acts 
(FWS). 

h.  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1701  et  seq.  (ELM). 

i.  Endangered  Species  Act  (1973).  as 
amended,  16  U.S.C  1531  et  seq.  Federal 
agencies  may  not  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  (FWS). 

j.  Migratory  Bird  Treaty  Act  (1918),  as 
amended,  16  U.S.C  703  et  seq.  Prohibits  the 
taking  of  migratory  birds  without  permits 
(FWS). 

k.  Anadromous  Fish  Conservation  Act,  as 
amended,  16  U.S.C.  757a  et  seq. 
Reestablishes  anadromous  fish  habitat  (FWS). 

1  Marine  Mammal  Protection  Act  (1972), 
as  amended,  16  U.S.C  1361  et  seq.  Conserves 
marine  mammals  with  management  of 
certain  species  vested  in  DOI  (FWS). 

H.  Department  of  Justice 

1 .  Summary  of  Response  Mission.  The 
Department  of  Justice  (DOJl  is  the  lead 
agency  for  coordinating  the  Federal  response 
to  acts  of  terrorism  in  the  United  States  and 
U.S.  territories.  Within  the  DOJ,  the  Federal 
Bureau  of  Investigation  (FBI)  will  manage  the 
law  enforcement  aspect  of  the  Federal 
respon.se  to  such  incidents.  The  FBI  also  is 


responsible  for  investigating  all  alleged  or 
suspected  criminal  violations  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 

2.  Capabihties  and  Resources.  The  FBI  will 
coordinate  all  law  enforcement  operations 
including  intelligence  gathering,  hostage 
negotiations,  and  tactical  operations. 

3.  DOJ  References. 

a.  Memorandum  of  Understanding  between 
DOJ,  DOD,  and  DOE  for  Responding  to 
Domestic  Malevolent  Nuclear  Weapons 
Emergencies. 

b.  Federal  Bureau  of  Investigation  Nuclear 
Incident  Response  Plan. 

c.  Memorandum  of  Understanding  between 
IXDE  and  the  FBI  for  Responding  to  Nuclear 
Threat  Incidents. 

d.  Memorandum  of  Understanding 
between  the  FBI  and  the  NRC  Regarding 
Nuclear  Threat  Incidents  Involving  NRC- 
Licensed  Facilities,  Materials,  or  Activities. 

e.  Memorandum  of  Understanding  between 
DOE,  FBI,  White  House  Military  Office,  and 
the  U.S.  Secret  Service  Regarding  Nuclear 
Incidents  Concerning  the  Office  of  the 
President  and  Vice  President  of  the  United 
States. 

i  Joint  Federal  Bureau  of  Investigation, 
Department  of  Energy,  and  Department  of 
Defense  Agreement  for  Response  to 
Improvised  Nuclear  Device  Incidents. 

4.  EXDJ  Specific  Authorities. 

a.  Atomic  Energy  Act  of  1954.  42  U.S.C 
2011-2284. 

b.  18  U.S.C.  §831  (Prohibited  Transactions 
Involving  Nuclear  Materials). 

/.  Department  of  State 

1.  Summary  of  Response  Mission.  The 
Department  of  State  (DOS)  is  responsible  for 
the  conduct  of  relations  between  the  US. 
Government  and  other  governments  and 
international  organizations  and  for  the 
protection  of  U.S.  interests  and  citizens 
abroad. 

In  a  radiological  emergency  outside  the 
United  States,  DOS  is  responsible  for 
coordinating  U.S.  Government  actions 
concerning  the  event  in  the  country  where  it 
occurs  (including  evacuation  of  U.S.  citizens, 
if  necessary)  and  internationally.  Should  the 
FRERP  be  invoked  due  to  the  need  for 
domestic  action,  DOS  will  continue  to  hold 
this  role  within  the  FRPCX!  structure. 
Specifically.  DOS  will  coordinate  foreign 
information-gathering  activities  and.  in 
particular,  conduct  all  contacts  with  foreign 
governments  except  in  cases  where  existing 
bilateral  agreements  jjermit  direct  agency-to- 
agency  coojjeration.  In  the  latter  situation, 
the  U.S.  agency  will  keep  DOS  fully  informed 
of  all  communications. 

In  a  domestic  radiological  emergency  with 
potential  international  trans-boundary 
consequences,  DOS  will  coordinate  all 
contacts  with  foreign  governments  and 
agencies  except  where  existing  bilateral 
agreements  provide  for  direct  exchange  of 
information.  DOS  is  responsible  for 
conveying  the  U.S.  Government  response  to 
foreign  offers  of  assistance. 

2.  Capabilities  and  Resources.  The  State 
Department  maintains  embassies,  missions, 
interest  sections  (in  countries  where  the 
United  States  does  not  have  diplomatic 
relations),  and  consulates  throughout  the 


world.  The  State  Department  Operations 
Center  is  capable  of  secure,  immediate, 
around-the-clock  communications  with 
diplomatic  posts.  The  diplomatic  personnel 
stationed  at  a  post  are  knowledgeable  of  local 
factors  important  to  clear  and  concise 
communication,  and  frequently  rpeak  the 
local  language  The  Ambassador  is  the 
President's  personal  representative  to  the 
host  government,  and  his  country  team  is 
responsible  for  coordinating  official  contacts 
between  the  U.S.  Government  and  the  host 
government  or  international  otganization. 

3.  DOS  References.  Task  Force  Manual  for 
Crisis  Management  (rev.  11  January  1990). 

4.  DOS  Specific  Authorities. 

a.  Presidential  Directive/NSC- 2 7  {PD-27) 
of  January  19, 1978. 

b.  22  U.S.C  2656. 

c.  22  U.S.C  2671(aM92KA). 

/.  Department  of  Transportation 

1.  Summary  of  Response  Mission.  The 
Department  of  Transportation  (DOT) 
Radiological  Emergency  Response  Plan  for 
Non-Defense  Emergencies  provides 
assistance  to  State  and  local  governments 
when  a  radiological  emergency  adversely 
affects  one  or  more  transpcntation  modes  and 
the  States  or  local  jurisdictions  rfiquesting 
assistance  have  inadequate  technical  and 
logistical  resources  to  meet  the  demands 
created  by  a  radiological  emergency 

2.  Capabilities  and  Resources.  EKTT  can 
assist  Federal  State,  and  local  governments 
with  emergency  transportation  needs  and 
contribute  to  the  resrionse  by  assi^tinR  with 
the  control  and  protection  of  transportation 
near  the  arpa  of  the  emergency.  DOT  has 
capabilities  to  do  the  following 

a  Support  State  and  local  governments  by 
identifying  sources  of  civil  transportation  on 
request  and  when  consistent  with  statutory 
responsibilities. 

b.  Coordinate  the  Federal  civil 
transfmrtation  response  in  support  of 
emergency  transportation  plans  ?nd  actions 
with  State  and  local  governments  (This  raav 
include  provision  of  Federally  controII»Ki 
transp>ortatiun  assets  and  the  controllmg  of 
transportation  routes  to  protrct  commercial 
transportation  and  to  facilitate  the  movement 
of  response  resources  to  the  scene. ) 

c.  f^vide  Regional  Emergency 
Transportation  Qxjrdinators  and  staff  to 
assist  State  and  local  authorities  in  planning 
and  response. 

d.  Provide  technical  advice  and  assistance 
on  the  transportation  of  radiological 
materials  and  the  impact  of  the  incident  on 
the  transportation  system. 

e.  Provide  exemptions  from  normsl 
transportation  hazardous  materials 
regulations  if  public  interest  is  best  served  by 
allowing  shipments  to  be  made  m  \  ariancp 
with  the  regulations  Most  exemptions  are 
issued  following  public  notice  pnx;edures. 
but  if  emergnncy  conditions  exist.  DOT  ran 
issue  emergency  exemptions  b\  telephone 

f.  Control  airspace,  iiicluoing  the 
imposition  of  Temponir\-  Flight  Ke<iirictions 
and  issuance  of  Notices  tr  Ainn^n 
(NOT.^MS).  both  lo  give  priori'y  to 
emergency  flights  and  protect  aircraft  from 
contaminated  airspace 

DCTT  is  responsible  for  dealmg.with  the 
International  Atomic  Energy  Agency  and 
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foreign  Competent  .Authorities  on  issues 
related  to  packaging  and  other  standards  for 
the  international  transport  of  radioactive 
materials.  If  a  transport  accident  involves 
international  shipments  of  radioactive 
materials,  L)OT  will  be  the  point  of  contact 
for  working  with  the  transportation 
authorities  of  the  foreign  country  that  offer«d 
the  material  for  transport  in  the  United 
States 

1.  DOT  Refrtrncps. 

a.  Department  of  Transportation 
Radiological  Emergency  Response  Plan  for 
Non-Defense  Emergencies,  August  1985. 

b.  DOT  Ordt  r  1900.8.  Departinent  of 
Transportatinn  Civil  Emergency 
Preparedness  Policies  and  Progr<«m(s). 

c.  DOT  Ordf^r  11)00.70.  Crisis  Action  Plan, 
d  T.'^nsptma'.um  Annex  iEmei-gency 

Support  Funiiinn  #1),  Federal  Response 
Plan. 
4.  DOT  Spet  ific  Authorities. 

a.  49U.S.C.  301. 

b.  44  CFR  351.  Radiological  Emergency 
Planning  and  Preparedness,  §  351  25.  The 
Department  ot  f  ransportation. 

K.  Departinent  of  Veterans  Affairs 

1.  Summajy  of  Response  Mission.  The 
Department  of  Veterans  Aftairs  (V  A)  can 
assist  other  Federal  agencies.  State  and  locjl 
governmeiits,  and  individuals  in  an 
emergency  by  providing  immediaie  and  iong- 
lerm  medical  care,  including  management  of 
radiation  cradrna.  as  well  as  first  aid,  at  its 
facilities  or  eisewhere.  VA  can  make 
available  rejiossessed  VA  mortgaged  homes 
to  be  used  for  housing  for  affected 
individuals.  V.A  t  an  manage  a  systmn  of 
disposing  of  the  deceased.  VA  can  provide 
medical,  oiological.  radiologicai.  and  other 
technical  guidance  for  response  and  recovery 
reactions.  Generally,  none  of  these  actions 
will  b<!  taken  un. laterally  but  at  the  request 
of  a  responsible  senior  Federal  wifiLial  anil 
with  appropriate  external  funding. 

2  Capabilitifis  and  Resources.  Ii;  addition 
to  the  capabilities  listed  above,  VA: 

a.  Operates  almost  200  hill-faciiity 
hospitals  and  outpatient  clinics  throughout 
the  United  States; 

b.  Has  almost  200,000  employees  with 
broad  medl-al,  scientific,  engineering  and 
design,  fiscal,  and  logistical  capabilities: 

c.  Manages  the  National  ( «mett  ry  System 
in  38  States: 

d.  May  havo  d  large  invenMiry  of 
repossessed  homes  (this  inventory  varies 
according  to  economic  trends), 

e.  Is  ono  of  the  Federal  managers  of  the 
National  Disastm  Medical  System: 

f.  Is  a  parti(.ipant  in  the  VA'DOD 
contingency  plan  tor  Medical  Backup  in 
times  of  national  emergency, 

g.  Has  the  >  d[)ability  to  manage  the  medical 
effects  of  radiation  trauma  using  the  VAs 
Medical  Emt-r^cncy  Radiologic  al  Re'.pop.<e 
Teams  (.MERRTs):  and 

h.  Has  a  telly  equipped  emergency  center 
with  multi-media  coinmuni<  ations  at  the 
Emergencv  Medical  Preparndntjss  (.Jffice 
(RMPOI 

3.  VA  References.  MP-1,  Part  II.  Chapter  1 3 
(Emei^ijenty  Preparedness  Plan).  March  20, 
1985,  as  revised. 

4  VA  S(wcific  Authorities,  a.  The  Rotiert 
T  Stafford  Disaster  Relief  and  Em.rgency 


.Assistance  Act,  as  amended,  Title  VI.  42 
IJ.S.C.  5l95etseq. 

b.  National  Security  Decision  Directive 
Number  47  (NSDI>-47).  July  22, 1982. 
Emergency  Mobilization  Preparedness. 

c  National  Sn<:urity  Decision  Directive 
Number  97  (NSDI>-97).  June  13,  1982, 
National  Security  Telecommunications 
Policy. 

d.  National  Plan  of  Action  for  Emergency 
Mobilization  Preparedness. 

e.  Veterans  Administration  and 
Department  of  Defense  Health  Resources 
Sharing  and  Emergency  Operations  Act,  38 
IJ.S.C.  5001  et  seq. 

f.  E.O.  11490,  Assignment  of  Preparedness 
Functions  to  Federal  Departments  and 
Agencies  October  28,  1969,  as  amendod,  3 
CFR,  196&-1970  C^mp.,  p.  820 

g.  E.O.  12656,  Assignment  of  Emergency 
Preparednes.s  Responsibilities,  November  18, 
1988,  3  CJ^R,  1988  Comp.,  p.  585. 

h  E.O.  12657,  Federal  Emergency 
Management  Agency  Assistance.  Emergency 
Preparedness  Planning  at  Commercial 
Nuclear  Power  Plants,  November  23, 1988,  3 
CFR,  1988  Comp.,  p.  till 

L  Environmental  Protpction  Agency 

1  Summary  of  Response  Mission  The 
Environmental  Protection  Agency  (EPA) 
assists  Federal,  State,  and  local  governments 
during  radiological  emergencies  by  providing 
°nvironmental  and  water  supply  monitoring, 
recommending  protective  actions,  and 
assessing  the  consequences  of  radioactivity 
releases  to  the  environment.  These  services 
may  be  provided  at  the  request  of  the  Federal 
or  State  (Jovemmcnt,  or  EPA  may  respond  to 
an  emergency  unilaterally  in  order  to  fulfill 
its  statutory  responsibility.  EPA  actively 
participates  with  LSDA  and  HHS  on  the 
Advisory  Team  when  convened. 

2.  Capabilities  and  Resources.  EPA  can 
provide  personnel,  resources,  and  equipment 
(including  mobile  monitoring  laboratories) 
fircjm  its  facilities  in  Montgomery,  AL,  and 
I>as  Vegas,  NV,  and  technical  support  from 
Headquarters  and  regional  offices.  EPA  has 
capability  to  do  the  following: 

a.  Direct  environmental  monitoring 
activit'os  and  assess  the  environmental 
consequences  of  radioactivity  releases. 

b.  Develop  Protective  Action  Guides. 

c.  Recommend  protective  actions  and  other 
radiation  protection  measures. 

d.  Recommend  acceptable  emergency 
levels  of  radioactivity  and  radiation  in  the 
environment. 

e.  Prepare  health  and  safety  advice  and 
information  for  the  public. 

f.  Assist  in  the  preparation  of  long-term 
monitoring  and  area  restoration  plans:  and 
recommend  clean-up  criteria. 

g.  Estimate  effects  of  radioactive  releases 
on  human  health  and  environment. 

h.  Provide  nationwide  envirtmrnental 
monitoring  data  from  the  Environmental 
Radiation  Ambient  Monitoring  Systems  lor 
assessing  the  national  impact  of  the 
emergency. 

3.  EFA  Refen:nces. 

a  U.S.  Environmental  Protection  Agency 
Radiological  Emergency  Response  Plan, 
Office  of  Radiation  Programs,  December 
-.986. 


b.  Letter  of  Agreement  between  DOE  and 
EPA  for  Notification  of  Accidental 
Radioactivity  Releases  into  the  Environment 
from  DOE  Facilities.  January  8, 1978. 

c.  Letter  of  Agreement  between  NRC  and 
EPA  for  Notification  of  Accidental 
Radioactivity  Releases  to  the  Environment 
from  NRC  Licensed  Facilities,  July  28, 1982. 

d.  Manual  of  Protective  Action  Guides  and 
Protective  Actions  for  Nuclear  Incidents, 
Office  of  Radiation  Programs,  January  1990. 

e.  Memorandum  of  Understanding 
Between  the  Federal  Emergency  Management 
Agency  and  the  Environmental  Protection 
Agency  Concerning  the  Use  of  High 
Frequency  Radio  for  Radiological  Emergency 
Response  1981 ,  Office  of  Radiation  Program.s 
EPA. 

4.  EPA  Specific  Authorities. 

a.  Atomic  Energy  Act  of  1954,  as  amended, 
42  I'.S  C.  2011  et  seq.  (1970),  and 
Reorganization  Plan  #3  of  1970. 

b.  Public  Health  Ser/ice  \rj.  as  amended 
42U.S.C.  241  et  seq.  (1970) 

c  Safe  Drinking  Water  Act,  as  amended,  42 
use.  300fet  seq.  (1974), 

d.  Clean  Air  Act,  as  amended,  42  U.S.C. 
7401  et  seq.  (1077). 

e.  Cnraprehensive  Environmental 
Roaponse,  Compensation,  and  Liability  Act  of 
1980  (SiJPERFUND),  42  L'.S.C.  9601  et  seq.. 
as  amended  bv  the  Superfand  Amendments 
and  Reauthorization  Act  of  1986  (Public  Law 
99-499)  (1986). 

f.  E.O.  12656,  Assignment  of  Emergency 
Preparedness  Responsibilities,  November  18, 
1988,  3  CFR.  1988  Comp.,  p.  385 

M.  Federal  Emergency  Management  Agency 

1,  Summary  of  Response  Mission.  The 
Federal  Emergency  Management  Agency 
(FEMA)  is  responsible  for  coordinating  offsito 
Federal  response  activities  and  Federal 
assistance  to  State  and  local  governments  for 
functions  other  than  radiological  monitoring 
and  assessment,  FEMA's  coordination  role  is 
to  promote  an  afflictive  and  efficient  respon.se 
by  Federal  agencies  at  both  the  national  level 
and  at  the  scene  ot  the  emergency.  FEMA 
coordinates  the  activities  of  Federal,  Statd. 
and  local  agencies  at  the  national  level 
through  the  use  of  its  Emergency  Support 
Team  and  at  the  scene  of  the  emergency  with 
lis  Emergency  Response  Team. 

2.  Capabilities  and  Resources.  FEM.A  will 
provide  personnel  who  are  experienced  in 
disaster  assistance  to  establish  and  operate 
the  DFO;  public  infomiation  officials  to 
coordinate  public  information  activities 
personnel  to  coordinate  reporting  to  the 
White  House  and  liaison  with  the  Congres<;; 
and  personnel  experienced  in  information 
support  for  the  Federal  response.  FEM.A 
personnel  are  familiar  with  the  capabilities  of 
other  Federal  agencies  and  <  an  aid  the  States 
and  other  Federal  agencies  in  obtaining  the 
assistance  they  need.  FEM.\  will: 

a.  Coordinate  assistance  to  State  and  local 
governments  among  the  Federal  agencies: 

b.  Coordinate  Federal  agency  response 
activities,  except  those  pertaining  to  the 
FRMAC,  and  coordinate  these  with  the 
activities  of  the  LFA; 

c.  Work  with  the  LFA  to  coordinate  thf 
dissemination  of  public  information 
concerning  Federal  emergency  response 
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activities.  Promote  the  coordination  of  public 
information  releases  with  State  and  local 
governments,  appropriate  Federal  agencies, 
and  appropriate  private  sector  authorities; 
and 

d.  Help  obtain  logistical  support  for 
Federal  agencies. 

3.  FEMA  References. 

a.  Federal  Response  Plan,  April.  1992.  and 
subsequent  changes. 

b.  Emergency  Response  Team  Plans  for 
FEMA  Regions  L  IL  IH.  IV.  V,  VI.  VU.  VIII. 
IX,  and  X,  various  dates. 

c.  NRC/FEMA  Operational  Response 
Procedures  for  Resjxjnse  to  a  Commercial 
Nuclear  Reactor  Accident  (NUREG-0981/ 
FEMA-51),  Rev.  1.  February  1985. 

d.  Memorandum  of  Understanding  for 
Incident  Response  between  the  Federal 
Emergency  Management  Agency  and  the 
Nuclear  Regulatory  Commission.  October  22, 
1980. 

e.  Department  of  Defense,  Department  of 
Energy,  Federal  Emergency  Management 
Agency  Memorandum  of  Agreement  for 
Response  to  Nuclear  Weapon  Accidents  and 
Nuclear  Weapon  Significant  Incidents,  1983. 

f.  Memorandum  of  Understanding,  GSA 
and  FEMA.  February  1989. 

4.  FEMA  Specific  Authorities. 

a.  The  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act.  P.L.  93-288, 
as  amended,  42  U.S.C  5121  et  seq. 

b.  E.O.  12148  of  July  20. 1979,  Federal 
Emergency  Management,  3  CFR,  1979  Comp., 
p.  412. 

c.  E.O.  12241  of  September  29. 1980. 
National  Contingency  Plan.  3  CFR.  1980 
Comp.,  p.  282. 

d.  E.O.  12472  of  April  3. 1984,  Assignment 
of  National  Security  and  Emergency 
Preparedness  Telecommunications 
Functions,  3  CFR.  1984  Comp..  p.  193, 

e.  E.O.  12656  of  November  18. 1988. 
Assignment  of  Emergency  Preparedness 
Responsibilities,  3  CFR,  1988  Comp.,  p.  585. 

f.  E-Q.  12657  of  November  18, 1988, 
Federal  Emergency  Management  Agency 
Assistance  in  Emergency  Preparedness 
Planning  at  Commercial  Nuclear  Power 
Plants,  3  CFR,  1988  Comp.,  p.  611. 

g.  44  CFR  351,  Radiological  Emergency 
Planning  and  Preparedness. 

h.  44  CFR  352,  Commercial  Nuclear  Power 
Plants:  Emergency  Preparedness  Planning. 

N.  General  Senrices  Administration 

1.  Summary  of  Response  Mission.  The 
General  Services  Administration  (GSA)  is 
responsible  to  direct,  coordinate,  and  provide 
logistical  support  of  other  Federal  agencies. 
GSA,  in  accordance  with  the  National  Plan 
for  Telecommunications  Support  During 
Non-Wartime  Emergencies,  manages  the 
provision  and  ofwrations  of 
telticommunications  and  automated  data 
processing  services.  A  GSA  employee,  the 
Federal  Emergency  Communications 
Coordinator  (FECC).  in  accordance  with 
appropriate  regulations  and  plans,  is 
appointed  to  perform  communications 
management  functions. 

2.  Capabilities  and  Resources.  GSA 
provides  acquisition  and  procurement  of 
floor  space,  telecommunications  and 
automated  data  processing  services. 


transportation,  supplies,  equipment, 
material:  it  also  provides  spedfied  logistical 
services  that  exceed  the  capabilities  of  other 
Federal  agencies.  GSA  also  provides 
contracted  advisory  and  support  services  to 
Federal  agencies  and  provides  security 
services  on  Federal  property  leased  by  ot 
under  the  control  of  GSA.  GSA  will  identify 
a  Regional  Emergency  Communications 
Planner  (RECP)  and  FEOC.  when  required,  for 
each  of  the  10  standard  Federal  regions.  GSA 
will  authorize  the  RECP  to  provide  technical 
support  and  to  accept  guidance  from  the 
FEMA  Regional  Director  during  the  pre- 
deployment  phase  of  a  telecommunications 
emergency.  The  GSA  Regional  Emergency 
Coordinator  will  coordinate  all  the  services 
provided.  Upon  request  of  the  Senior  FEMA 
Official  (SFO)  through  the  Regional 
Emergency  Coordinator.  GSA  will  dispatch 
the  FECC  to  the  disaster  site  to  expedite  the 
provision  of  the  telecommunications 
services. 

3.  Funding.  GSA  is  not  funded  by 
Congressional  appropriations.  All  requests 
for  support  are  ftinded  by  the  requestor  in 
accordance  with  normal  procedures  or 
existing  agreements. 

4.  GSA  References. 

a.  Memorandum  of  Understanding  between 
GSA  and  FEMA  Pertaining  to  Disaster 
Assistance  Programs,  Superfund  Relocation 
Program,  and  Federal  Radiological 
Emergency  Response  Plan  Programs, 
February  2, 1989. 

b.  GSA  Orders  in  the  2400  Series 
(Emergency  Management). 

c.  National  Communications  System  Plan 
for  Telecommunications  Support  to  Non- 
Wartime  Emergencies,  January  1992. 

d.  National  Telecommunications  System 
Telecommunication  Procedures  Manuals. 

5.  GSA  Specific  Authorities. 

a.  The  Federal  Property  and  Administrative 
Services  Act  of  1947,  as  amended,  40  U.S.C. 
471  etseq. 

b.  The  Communications  Act  of  1934,  47 
U.S.C.  390  et  seq. 

c.  The  Defense  Production  Act  of  1950,  as 
amended.  50  App.  2061  et  seq. 

d.  E.O.  12472  of  April  3. 1984,  Assignment 
of  National  Security  and  Emergency 
Preparedness  Telecommunications 
Fimctions,  3  CFR,  1984  Comp.,  p.  193. 

e.  Federal  Acquisition  Regulations,  48  CFR 
1. 

f.  The  General  Services  Administration 
Acquisitior  Regulations.  41  CFR  5. 

g.  Federal  Property  Management 
Regulations.  41  CFR  101. 

h.  Federal  Travel  Regulations.  41  CFR  301- 
304. 

O.  National  Aeronautics  and  Space 
Administration 

1.  Sunmiary  of  Response  Mission.  The  role 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  in  a  Federal  response 
will  depend  on  the  circumstances  of  the 
emergency.  NASA  will  be  the  LFA  and  will 
coordinate  the  initial  response  and  support  of 
other  agencies  as  agreed  to  in  sf)ecific 
interagency  agreements  when  the  launch 
vehicle  or  payload  carrying  the  nuclear 
source  is  a  NASA  responsibility. 

2.  Capabilities  and  Resources.  NASA  has 
launch  facilities  and  the  ability  to  provide 


launch  vehicle  and  space  craft  telemetry  data 
through  its  tracking  and  data  network.  NASA 
also  has  the  capability  to  provide  limited 
radiological  monitoring  and  emergency 
response  from  its  field  centers  in  Florida. 
Alabama.  Maryland,  Virginia.  Ohio,  Texas, 
and  California. 

3.  NASA  References. 

a.  KHB  1860. IB  KSC  Ionizing  Radiation 
Protection  Program. 

b.  Memorandum  of  Understanding  between 
the  Department  of  Energy  end  the  National 
Aeronautics  and  Space  Administration 
concerning  Radioisotope  Power  Systrans  for 
Space  Missions,  dated  July  26. 1991,  as 
supplemented. 

4.  NASA  Specific  Authorities. 

a.  National  Aeronautics  and  Space  Act  of 
1958.  as  amended,  42  U.S.C.  2451  et  seq. 

b.  NASA  Policy  Directives  (NPDs),  as 
applicable. 

P.  National  Communications  System 

1.  Summary  of  Response  Mission.  Under 
the  National  Plan  for  Teleconmiunications 
Support  in  Non-Wartime  Emergencies,  the 
Manager,  National  Communications  System 
(NCS),  is  responsible  for  adequate 
telecommunications  support  to  the  Federal 
response  and  recovery  operations.  The 
Manager.  NCS,  will  identify,  upon  the 
request  of  the  Senior  FEMA  Official,  a 
Communications  Resource  Manager  from  the 
NCS/National  Coordinating  Center  (NCC) 
staff  when  any  of  the  following  conditions 
exist:  (1)  when  local  telecommunications 
vendors  are  unable  to  satisfy  all 
telecommunications  service  requirements:  (2) 
when  conflicts  between  multiple  Federal 
Emergency  Communications  Coordinators 
occur  or  (3)  if  the  allocation  of  available 
resources  cannot  be  fully  accomplished  at  the 
field  level.  The  Manager,  NCC,  will  monitor 
all  extiaordinary  situations  to  determine  that 
adequate  national  security  emergency 
preparedness  teleconwnunications  services 
are  being  provided  to  support  the  Federal 
response  and  recovery  op»erations. 

2.  Capabilities  and  Resources.  NCS  can 
provide  the  expertise  and  authority  to 
coordinate  the  communications  for  the 
Federal  response  and  to  assist  appropnate 
State  agencies  in  meeting  their 
communications  requirements. 

3.  NCS  References. 

a.  National  Plan  for  Telecommunications 
Support  in  Non- Wartime  Emergencies, 
September  1987. 

b.  Memorandum  of  Understanding,  GSA 
and  FEMA,  February  1989 

c  E.O.  12046  (relates  to  the  transfer  of 
telecommunications  functions),  the  White 
House.  March  27, 1978.  3  CFR.  1978  comp.. 
p.  158. 

4  NCS  Specific  Authorities. 

a  E.O.  12472.  Assignment  of  National 
Security  and  Emergency  Preparedness 
Telecommunications  Functions.  April  3. 
1984,  3  CFR,  1984  Comp.,  p.  193 

b.  E.O.  1 1490.  October  30,  1969,  3  CFR. 
1966-1970  Comp.,  p.  820. 

c  E.O.  12046.  March  27,  1978.  3  CFR.  1978 
Comp.,  p.  158. 

d.  White  House  Memorandum,  National 
Security  and  Emergency  Preparedness: 
Telecommunications  and  Management  aud 
Coordination  Respousioilities,  )uly  5.  1978 
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Q  Nuclear  Regulatory  Commission 

1.  Summary  of  Response  Mission.  The  U.S. 
Nuclear  Regulaiory  Commission  (NRC) 
n>milat('s  the  use  of  byproduct,  .sijurcc,  and 
special  nuclear  material,  including  activities 
at  commercial  ar.d  research  nuclear  facilities 
If  an  incident"  involving  NRC  regulated 

ac  tivities  poses  a  threat  to  the  public  health 
or  .safety  or  environmental  quality,  the  NRC 
will  be  the  LF.A  In  such  an  incident,  the  NRC; 
is  responsible  for  monitoring  the  activities  of 
the  licensee  to  ensure  that  appropriate 
actions  are  being  taken  to  mitigate  the 
consequences  of  the  incident  and  to  ensure 
that  appropriate  prote<;tive  action 
recommendations  are  being  made  to  offsite 
authorities  in  a  timely  manner.  In  addition, 
the  NRC  will  support  its  licensees  and  offsite 
authorities,  including  confirming  the 
licensee's  recommendations  to  offsite 
authorities. 

Cx)nsistent  with  NRC"s  agreement  to 
participate  in  FRM.AC,  the  NRC  may  also  be 
called  upon  to  assist  in  Federal  radiological 
monitoring  and  assessment  activities  during 
incidents  for  which  it  is  not  the  LFA 

2.  Capabilities  and  Resources. 

a.  The  NRC  has  trained  personnel  who  can 
assess  the  nature  and  extent  of  the 
radiological  emergency  and  its  potential 
offsite  effects  on  public  health  and  safety  and 


provide  advice,  when  requested,  to  the  State 
a:id  l(K;al  agencies  with  jurisdiction  based  on 
this  assessment. 

b.  The  NRC  can  assess  the  facility 
operator's  recommendations  and,  if  needed, 
develop  Federal  recommendations  on 
protective  actions  for  State  and  local 
governments  with  jurisdiction  that  consider, 
as  required,  all  substantive  views  of  other 
Federal  agencies. 

c.  The  NRC"  has  a  system  of 
thermoluminescent  dosimeters  (TLD) 
established  around  every  commeri.ial  nuclear 
power  reactor  in  the  country.  The  NRC  can 
retrieve  and  exchange  these  TLBs  promptly 
and  obtain  immediate  readings  onscene. 

3.  NRC  References. 

a.  NRC  Incident  Response  Plan  Revision  2 
(NUREG-0728).  NRC  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  June  1987. 

b.  Regions  I  through  V  Supplements  to 
NUREG-0845, 1990. 

c  NRC/FEMA  Operational  Response 
Procedures  for  Response  to  a  Conunercial 
Nuclear  Reactor  Accident,  (NUREG-0981; 
FEMA-51),  Rev.  1,  February  1985. 

d.  Operational  Response  Procedures 
[>!veloped  between  NRC.  EPA,  HHS,  DOE, 
and  USDA.  January  1991. 

e.  Memorandum  of  Understanding  for 
Incident  Response  between  the  Federal 
Emergency  Management  Agency  and  the 


•    / 


Nuclear  Regulatory  Commission,  October  22. 
1980. 

f.  Memorandum  of  Understanding  Between 
the  FBI  and  the  NRC  Regarding  Nuclear 
Threat  Incidents  Involving  NRC-Licensed 
Facilities,  Materials,  and  Activities,  March 
13,  1991. 

g.  NUREG/BR-01.50,  "Response  Technical 
Manual,"  November  1993. 

h.  NUREG-1442  (Rev.  1)/FEMA-REP-17 
(Rev.  1),  "Emergency  Response  Resources 
Guide,"  July  1992. 

i.  NUREG-1467,  'Federal  Guide  for  a 
Radiological  Response:  Supporting  the 
Nuclear  Regulatory  Commission  During  the 
Initial  Hours  of  a  Serious  Accident," 
November  1993. 

j.  NUREG-1471,  "U.S.  NRC  Concept  of 
Operations,"  February  1994. 

k.  NUREG-1210,  "Pilot  Program;  NRC 
Severe  Reactor  Accident  Incident  Response 
Training  Manual,"  February  1987 

4.  NRC  Specific  Authorities. 

a.  Atomic  Energy  Act  of  1954.  as  amended, 
42  U.S.C.  2011-2284. 

b.  Energy  Reorganization  Act  of  1974,  42 
U.S.C.  5841  et  seq. 

c.  10  CFR  Parts  0  to  199. 
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UMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 

(FRL-6S00-9] 

RIN2040-AC43 

Amendment  to  Requirements  for 
Authorized  State  Permit  Programs 
Under  Section  402  of  the  Clean  Water 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  amending  the 
regulations  concerning  the  minimum 
requirements  for  federally  authorized 
State  permitting  programs  under  Section 
402  of  the  Clean  Water  Act.  This 
amendment  will  explicitly  require  that 
all  States  that  administer  or  seek  to 
administer  a  program  under  this  part 
must  provide  an  opportunity  for  judicial 
review  in  State  Court  of  final  permit 
decisions  (including  permit  approvals 
and  denials)  that  is  sufficient  to  provide 
for,  encourage,  and  assist  public 
participation  in  the  permitting  process. 
A  State  will  meet  this  standard  where 
State  law  allows  an  opportunity  for 
judicial  review  that  is  equivalent  to  that 
available  to  obtain  judicial  review  in 
federal  court  of  federally -issued  NPDES 
permits.  A  State  will  not  meet  this 
standard  if  it  narrowly  restricts  the  class 
of  persons  who  may  challenge  the 
approval  or  denial  of  State-issued 
permits. 

This  rule  is  being  issued  because  EPA 
has  become  aware  of  instances  in  which 
citizens  are  barred  from  challenging 
State-issued  permits  because  of 
restrictive  standing  requirements  in 
State  law.  The  current  regulations 
setting  minimum  requirements  for  State 
402  permit  programs  do  not  explicitly 
address  this  problem.  EPA  believes  this 
is  a  gap  in  the  regulations  setting 
minimum  requirements  for  State  402 
programs  that  needs  to  be  addressed. 
Today's  rule  is  intended  to  ensure 
effective  and  meaningful  pubUc 
participation  in  the  permit  issuance 
process  by  establishing  a  minimum 
level  of  public  participation  among 
State  water  pollution  control  programs. 
When  citizens  have  the  opportunity  to 
challenge  executive  agency  decisions  in 
court,  their  ability  to  influence 
permitting  decisions  through  other 
required  elements  of  public 
participation,  such  as  public  comments 
and  pubUc  hearings  on  proposed 
permits,  is  enhanced.  This  nile  will 
promote  effective  and  meaningful 
public  participation  and  will  minimize 


the  possibility  of  imfair  and  inconsistent 
treatment  of  similarly  situated  people 
potentially  affected  by  State  permit 
decisions. 

This  requirement  does  not  apply  to 
Indian  Tribes.  EPA  will  decide  at  a  later 
time  whether  it  should  be  extended  to 
Tribes. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
June  7,  1996.  Under  EPA's  State  402 
program  rules.  States  will  have  up  to 
two  years  to  adopt  legislative  changes, 
if  necessary,  to  meet  this  requirement 
and  maintain  federal  program 
authorization. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Klepp,  Office  of  Wastewater 
Management  (OWM),  Permits  Eh  vision 
(4203).  Environmental  Protection 
Agency.  401  M  Street.  S.W.. 
Washington,  D.C.  20460.  (202)  260- 
5805. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

"Entities  potentially  regulated  by  this 
action  are  authorized  State  programs. 


Category 


State  Gov- 
ernment. 


Examples  of  regulated  entities 


State  NPDES  Pernvt  Issuing 
Authorities. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  Ukely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  likely  to  be  regulated  by 
this  action,  you  should  carefully  read 
the  applicability  language  of  today's 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Information  in  this  preamble  is 
organized  as  follows: 

I.  Summary  and  Explanation  of  Today's 

Action 

1.  Background 

2.  Rationale  and  Authority 

a.  Restrictive  Standing  Requirements  In 
States 

b.  Policy  Concerns  With  Restrictive 
Standing  Provisions 

c.  Legal  Authority 

3.  Regulatory  Language 

4.  Exhaustion  of  Administrative  Remedies 

5.  Consideration  of  Alternatives 

6.  Time  Period  for  Compliance 

II.  Summary  of  Resf>onse  to  Comments 

1.  EPA  Authority  to  Require  Standing 

2.  judicial  Review  is  Distinct  from  Public 
Participation 


3.  Rule  would  Impermissibly  Affecc  State 
Sovereignty 

4.  Potential  Conflicts  with  the  Tenth 
Amendment 

5.  The  Potential  for  Waste  and  Abuse  of 
Judicial  Resources 

6.  Suggested  Revisions 

7.  Time  Frame  for  Compliance 
B.  Indian  Tribes 

9.  Virginia-specific  Issues 

10.  Impact  of  the  Rule 

11.  Support  for  the  Rule 

lU.  Administrative  Requirements 

1.  Compliance  with  Executive  Order  12866 

2.  Unfunded  Mandates  Reform  Act  and 
Compliance  with  Executive  Order  12875 

3.  Paperwork  Reduction  Act 

4.  Regulatory  Flexibility  Act 

I.  Summary  and  Explanation  of  Today's 
Action 

1.  Background 

Congress  enacted  the  Clean  Water 
Act,  33  U.S.C.  1251  et  seq.  ("CWA"  or 
■'the  Act"),  "to  restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters." 
Section  101(a).  33  U.S.C  1251(a).  To 
achieve  this  objective,  the  Act 
authorizes  EPA,  or  a  State  approved  by 
EPA,  to  issue  permits  controlling  the 
discharge  of  pollutants  to  navigable 
waters.  Section  402(a)(1),  33  U.S.C. 
1342(a)(1).  A  State  that  wishes  to 
administer  its  own  permit  program  for 
discharges  of  pollutants,  other  than 
dredged  or  fill  material,  to  navigable 
waters  may  submit  a  description  of  the 
program  it  proposes  to  administer  to 
EPA  for  approval  according  to  criteria 
set  forth  in  the  statute.  Section  402(b). 
33  U.S.C.  1342(b). 

EPA's  regulations  at  40  CFR  Part  123 
establish  minimum  requirements  for 
federally  authorized  State  permit 
programs  under  §  402  of  the  CWA. 
Totky.  EPA  is  adding  language  to  Part 
123  that  makes  it  clear  that  States  tJiat 
administer  or  seek  to  administer 
authorized  402  p>ermitting  programs 
must  provide  an  opportiuiity  for  judicial 
•review  in  State  coiul  of  the  final 
approval  or  denial  of  permits  by  the 
State  that  is  sufficient  to  provide  for, 
encoiuage.  and  assist  public 
participation  in  the  permitting  process. 
A  State  will  meet  this  standard  if  State 
law  allows  an  opportimity  for  judicial 
review  that  is  the  same  as  that  available 
to  obtain  judicial  review  of  federally- 
issued  permits  in  federal  court  (see 
§  509  of  the  Clean  Water  Act.)  A  State 
will  not  meet  this  standard  if  it 
narrowly  restricts  the  class  of  persons 
who  may  challenge  the  approval  or 
denial  of  permits  (for  example,  if  only 
the  permittee  can  obtain  judicial  review, 
or  if  persons  must  demonstrate  injviry  to 
a  peciuiiary  interest  in  order  to  obtain 
judicial  review,  or  if  persons  must  have 


a  property  interest  in  close  proximity  to 
a  discharge  or  surface  waters  in  order  to 
obtain  judicial  review).  States  are  free 
under  today's  rule  to  impose  reasonable 
requirements  that  administrative 
remedies  be  exhausted  m  order  to 
preserve  the  opportunity  to  challenge 
final  permitting  actions  in  State  court. 
This  rule  does  not  apply  to  Tribal 
programs.  EPA  will  decide  at  a  later 
time  whether  it  should  be  extended  to 
Tribes. 

2.  Rationale  and  Authority 

a.  Restrictive  Standing  Requirements 
In  States.  EPA  has  become  aware  of  . 
instances  in  which  citizens  are  barred 
from  challenging  State-issued  permits 
because  of  restrictive  standing 
requirements  in  State  law.  EPA  believes 
this  is  a  gap  in  the  regulations  setting 
minimum  reqiiirements  for  State  402 
permit  programs  that  needs  to  be 
addressed. 

in  1993,  a  coahtion  of  environmental 

groups  filed  two  petitions  requesting 
that  EPA  withdraw  the  Virginia  State 
402  permit  program,  citing  a  limitation 
on  citizen  standing,  among  other  alleged 
deficiencies,  hi  particular,  they  alleged 
that  recent  changes  in  the  law  in  the 
State  of  Virginia  had  significantly 
narrowed  the  public's  opportunity  to 
challenge  State-issued  402  permits. 
Virginia's  State  Water  Control  Law.  the 
State  law  imder  which  Virginia's 
authorized  program  is  administered, 
authorizes  only  an  "owner  aggrieved"  to 
challenge  permits  in  coiul.  VA  Code 
62.1-44.29.'  The  petitioners  alleged  that 
in  1990.  the  Virgirua  legislatvue 
amended  and  narrowed  the  statutory 
definition  of  "owner."  They  also  alleged 
that  imder  three  opinions  of  the  Virginia 
Court  of  Appeals,  only  a  permittee  has 
standing  to  challenge  the  issuance  or 
denial  of  a  402  permit  in  State  court. 
Environmental  Defense  Fund  v.  State 
Water  Control  Board,  12  Va.  App.  456, 
404  S.E.2d  728  (1991),  reh'g  en  banc 
denied.  1991  Va.  App.  LEXIS  129;  Town 
of  Fries  v.  State  Water  Control  Board,  13 
Va.  App.  213.  409  S.E.2d  634  (1991). 
See  Citizens  for  Clean  Air  v. 
Commonwealth.  13  Va.  App.  430.  412 
S.E.2d  715  {1991)(interpreting  similar 
language  in  Virginia  Air  Pollution 
Contit)l  Law).  They  alleged  that  under 
these  three  decisions,  riparian 
landowners,  local  govenunents  that 
wish  to  draw  drinking  water  from  th» 
waters  in  question,  downstream 
permittees,  local  business  and  property 


'  EPA  notes  that  in  April  1996.  the  Virginia 
legislature  passed  a  bill  that  would  amend  certain 
Virginia  statutes,  including  the  Water  Contiol  Law, 
with  respect  to  the  availability  of  judicial  review. 
EPA  is  assessing  the  impact  of  the  bill,  which  i*  not 
yet  effective  at  law. 


owners'  associations,  local  civic 
associations,  and  envirorunental 
organizations  whose  members  use  the 
waters  in  question  may  not  challenge  a 
State-issued  permit  in  State  court. 

When  EPA  issued  the  regulations  that 
delineate  the  elements  of  an  approvable 
program,  EPA  did  not  contemplate  that 
State  law  might  limit  the  opportunity 
for  interested  citizens  to  challenge  final 
permit  decisions  in  State  court  to  such 
a  degree  that  it  is  substantially  narrower 
than  the  opportunity  afforded  under 
§  509  of  the  Clean  Water  Act  to 
challenge  federally-issued  permits,  or  to 
the  point  that  adequate  and  effective 
public  participation  in  the  permit 
issuance  process  would  be 
compromised.  EPA  now  believes  that 
this  is  the  case  in  at  least  a  limited 
number  of  States  and,  thus,  believes  it 
needs  to  specify  standing  requirements 

in  Part  123. 

b.  PoUcy  Concerns  With  Restrictive 
Standing  Provisions.  EPA  believes  that 
the  ability  to  judicially  challenge 
permits  is  an  essential  element  of  pubUc 
participation  imder  the  Clean  Water 
Act.  Permits  issued  under  §  402  (also 
known  as  National  Pollutant  Discharge 
Elimination  System  or  NTDES  permits) 
fall  vdthin  the  broad  range  of  processes 
that  are  subject  to  the  Congressional 
directive  of  §  101(e)  that  pubUc 
participation  be  "provided  for, 
encouraged,  and  assisted  by  the 
Administrator  and  the  States."  Permits 
are  a  critical  means  of  implementing  the 
requirements  and  objectives  of  the  Clean 
Water  Act  because  they  establish 
specific  effluent  limitations  applicable 
to  individual  dischargers  covered  by  the 
permits. 

As  EPA  noted  when  it  proposed 
todays  rule  on  March  17. 1995  (60  FR 
14588),  when  citizens  are  denied  the 
opportunity  to  challenge  executive 
agency  decisions  in  court,  their  ability 
to  influence  permitting  decisions 
through  other  required  elements  of 
pubhc  participation,  such  as  public 
comments  and  public  hearings  on 
proposed  permits,  may  be  seriously 
compromised.  If  citizens  perceive  that  a 
State  administrative  agency  is  not 
addressing  their  concerns  about  402 
permits  because  the  citizens  have  no 
recourse  to  an  impartial  judiciary,  that 
perception  has  a  chilling  effect  on  all 
the  remaining  forms  of  public 
participation  in  the  permitting  process. 
Without  the  possibility  of  judicial 
review  by  citizens,  public  participation 
before  a  State  administrative  agency 
could  become  a  paper  exercise.  State 
officials  will  Inevitably  spend  less  time 
considering  and  responding  to  the 
comments  of  parties  who  have  no 
standing  to  sue,  but  will  be  more 


attentive  to  the  comments  of  parties 
who  can  challenge  the  administrabve 
decision  in  coiul. 

The  United  States  Court  of  Appeals 
for  the  Fourth  Circuit  has  agreed  that 
"broad  avallabihty  of  judicUl  review  is 
necessary  to  ensure  that  the  reqvured 
pubhc  conunent  period  serves  its  proper 
piupose.  The  comment  of  an  ordinary 
citizen  carries  more  weight  if  officials 
know  that  the  citizen  has  the  power  to 
seek  judicial  review  of  any 
administrative  decision  harming  him." 
Virginia  v.  Browner.  No.  95-1052.  slip 
op.  at  17  (4th  Cir.  March  26, 1996) 
(upholding  EPA's  denial  of  Virginia's 
proposed  permitting  program  imder 
Tide  V  of  the  Clean  Air  ActV  The  Fourth 
Circuit  quoted  from  EPA's  March  17. 
1995  proposal  to  support  that 
conclusion.  Other  courts  also  have 
recognized  broadly  that  meaningful  and 
adequate  public  participation  is  an 
essential  part  of  a  State  program  under 
Section  402.  See  e.g..  Natural  Resources 
Defense  Council  v.  EPA.  859  r.2d  15b. 
175-78  (DC.  Cir.  1988)  (approving  Part 
123  regulations  regarding  citizen 
intervention  in  State  enforcement 
actions);  Citizens  for  a  Better 
Environment  v.  EPA,  596  F.2d  720.  reh'g 
denied,  596  F.2d  725  (7th  Cir.  1979) 
(invahdating  EPA  approval  of  a  State 
program  in  the  absence  of  prior 
promulgation  of  guidelines  regarding 
citizen  participation  in  State 
enforcement  actions). 

TTiese  points  are  reinforced  by 
comments  received  regarding  the 
Droposed  rule.  As  described  in  more 
detail  in  the  response  to  comments 
document  that  is  included  in  the 
rulemaking  record,  many  comments 
received  by  EPA  expressed  concerns 
that  a  State's  failure  to  pro-.-ide  standing 
for  non-dischargers  to  seek  judicial 
review  of  permits  creates  an  uneven 
plaving  field  that  may  resuh  in: 

•'  A  failure  by  a  State  permitting 
agency  to  adequately  consider 
comments  by  citizens  because  it  is  not 
judicially  accountable  to  them,  while  at 
the  same  time  giving  undue  deference  to 
those  of  a  discharger  who  may  bring  an 
action  in  court; 

•  A  reduction  in  pubhc  participation 
in  the  permit  process  because  such 
participation  is  perceived  as  fruitless; 

and 

•  A  government  that  is  perceived  by 

its  citizens  to  be  distant  and 
unaccountable. 

Moreover,  the  lack  of  adequate  public 
participation  increases  the  likeUhood 
that  States  may  issue  permits  with 
Umits  and  conditions  that  are 
inadequate  to  protect  the  environment 
because  permit  writers  will  not  have  the 
benefit  of  the  valuable  insights  and 
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information  provided  by  public 
participants.  Finally,  today's  rule  also 
effectuates  EPA's  strong  policy  interest 
in  deferring  to  State  administration  of 
authorized  NPDES  programs.  EPA 
firmly  believes  that  States  should 
implement  the  NPDES  program  in  lieu 
of  the  federal  government.  However, 
EPA  just  as  firmly  believes  that  the 
opportunity  for  citizen  participation  is  a 
vital  component  of  a  State  NPI5ES 
program.  In  authorizing  State  programs 
to  act  in  lieu  of  the  federal  government, 
EPA  must  ensure  that  the 
implementation  of  the  State  program 
will  be  both  substantively  adequate  and 
procedurally  fair.  Because  this  rule  will 
provide  additional  assurance  of  State 
program  adequacy  and  fairness,  it  will 
allow  EPA  to  exercise  less  oversight  of 
State  programs  and  allow  more  State 
autonomy  in  implementing  NPDES 
programs. 

c.  Legal  Authority.  EPA  believes  it  has 
authority  under  the  Clean  Water  Act  to 
promulgate  today's  rule.  Section  101(e) 
of  the  CWA  provides,  in  part: 

Public  participation  in  the  development, 
revision,  and  enforcement  of  any  regulation, 
standard,  effluent  limitation,  plan,  or 
program  established  by  the  Administrator  or 
any  State  under  this  chapter  shall  be 
provided  for,  encouraged,  and  assisted  by  the 
Administrator  and  the  States. 

This  language  explicitly  directs  that 
both  the  Administrator  and  the  States 
must  provide  for,  encourage,  and  assist 
J  public  participation  in  the  development 
of  any  "regulation,  standard,  eflluent      » 
limitation,  plan,  or  program" 
established  imder  the  Act.  Section 
101(e)  also  requires  that  EPA,  "in 
cooperation  with  the  States,  shall 
develop  and  publish  regulations 
specifying  minimum  guideUnes  for 
publicparticipation  in  such  processes." 

As  EPA  noted  in  the  preamble  to  the 
March  17,  1995  proposed  rule.  Congress 
included  the  provisions  relating  to 
public  participation  in  Section  101(e) 
because  it  recognized  that  "(a)  high 
degree  of  informed  public  participation 
in  the  control  process  is  essential  to  the 
accomplishment  of  the  objectives  we 
seek — a  restored  and  protected  natural 
environment."  S.  Rep.  414,  92d  Cong., 
2d  Sess.  12  (1972),  reprinted  in  A 
Legislative  History  of  the  Water 
Pollution  Control  Act  Amendments  of 
1972,  Cong.  Research  Service,  Comm. 
Print  No.  1,  93d  Cong.,  1st  Sess.  (1973) 
(hereinafter  cited  as  1972  Legis.  Hist.)  at 
1430  (emphasis  added). 

The  Senate  Report  observed  further 
that  the  implementation  of  water 
pollution  control  measures  would 
depend,  "to  a  great  extent,  upon  the 
pressures  and  persistence  which  an 
interested  public  can  exert  upon  the 


governmental  process.  The 
Environmental  Protection  Agency  and 
the  State  should  actively  seek, 
encourage  and  assist  the  involvement 
and  participation  of  the  public  in  the 
process  of  setting  water  quality 
requirements  and  in  their  subsequent 
implementation  and  eniorcmnent."  Id. 
See  also  Senate  Report  at  72, 1972  Legis. 
Hist,  at  1490  ("The  scrutiny  of  the 
pubhc  •  •  *  is  extremely  important  in 
insuring  *  •  *  a  high  level  of 
performance  by  all  levels  of  government 
and  discharge  sources."). 

Similarly,  the  House  directed  EPA 
and  the  States  "to  encourage  and  assist 
the  public  so  that  it  may  fully 
participate  in  the  administrative 
process."  H.  Rep.  911,  92d  Cong.,  2d 
Sess.  79,  1972  Legis.  Hist,  at  766.  The 
House  also  noted,  "steps  are  necessary 
to  restore  the  public's  confidence  and  to 
open  wide  the  opportunities  for  the 
public  to  participate  in  a  meaningful 
way  in  the  decisions  of  government;" 
therefore,  public  participation  is 
"specifically  required"  and  the 
Administrator  is  "directed  to  encourage 
this  participation."  Id.  at  819. 
Congressman  Dingell,  a  leading  sponsor 
of  the  CWA,  characterized  Section 
101(e)  as  applying  "across  the  board." 
1972  Legis.  Hist,  at  108.  See  also  id.  at 
249. 

The  Act  reinforces  the  importance  of 
the  directive  in  §  101(e)  by  reiterating  it 
repeatedly.  See  e.g.,  §  402(b)(3)  (State 
permit  programs  must  provide  for 
public  notice  and  an  opportunity  for 
hearing  before  a  State  issues  an  NPDES 
f>ermit);  §  505(a)  ("any  citizen"  is 
authorized  to  bring  enforcement  suits); 
§  303(c)(1)  (States  are  to  hold  public 
hearings  in  reviewing  and  revising  State 
water  quality  standards);  §  319  (a)(1) 
and  (b)(1)  (States  are  to  notice  and  take 
public  comment  on  nonpoint  source 
management  programs);  §  320(f)  (public 
review  and  comment  required  on  plans 
for  protection  of  estuaries). 

Other  provisions  of  the  Act  reinforce 
and  confirm  EPA's  authority  to 
promulgate  today's  rule.  First,  §  304(1) 
provides  that  EPA  shall  "promulgate 
guidelines  establishing  the  minimum 
procedural  and  other  elements  of  any 
State  program"  luider  §  402.  Today's 
rule  specifies  such  a  reqtiirement. 
Second,  §  501(a)  confers  general 
authority  on  the  Administrator  to 
prescribe  such  regulations  as  are 
necessary  to  carry  out  her  functions 
under  the  CWA.  EPA  believes  it  must 
heed  the  command  of  §  101(e)  in 
carrying  out  the  general  authority 
provided  by  §§304(i)  and  501(a). 
Finally,  §  402(b) — the  provision  that 
establishes  the  statutory  standards 
applicable  to  the  approval  of  State 


permitting  programs  by  the 
Administrator — itself  contains  an 
explicit  requirement  for  public 
participation  in  the  development  of 
State  permits.  Section  402(b)(3) 
provides  that  EPA  may  disapprove  a 
State  NPDES  program  if  adequate 
authority  does  not  exist  "to  insure  that 
the  public  •  *  *  receive  notice  of  each 
application  for  a  permit  and  to  provide 
an  opporituiity  for  public  hearing  before 
a  ruling  on  each  such  application" 
(emphaisis  added).  Section  402(b)(3) 
must  be  interpreted  in  Ught  of  the 
command  of  §  101(e)  that  pubUc 
participation  be  "provided  for, 
encouraged,  and  assisted  by  the 
Administrator  and  the  States." 
Especially  in  light  of  §  101(e),  it  is 
inconceivable  tbat  Congress  intended 
the  public  hearing  required  by 
§  402(bH3) — and  other  forms  of  public 
participation  in  the  State  administrative 
process — to  be  a  meaningless  exercise. 

Thus.  EPA  believes  it  has  authority  to 
specify  reasonable  State  court  judicial 
review  requirements  for  purposes  of 
NPDES  State  program  approval  in  order 
to  ensure  that  the  administrative  process 
serves  its  intended  purpose.  Today's 
rule  wiU  help  ensure  a  minimum  level 
of  public  participation  among  State 
water  pollution  control  programs  and 
minimize  the  possibility  for  unfair  and 
inconsistent  treatment  of  similarly 
situated  people  potentially  affected  by 
State  permit  decisions.  It  will  reduce 
pressiues  on  States  to  compete  against 
each  other  in  a  downward  spiral 
towards  less  effective  and  overly 
restrictive  judicial  review  provisions  in 
State  permit  programs.  At  the  same 
time,  it  will  help  to  ensure  that  similar 
pollution  sources  in  different  States  will 
be  treated  fairly  and  consistently. 

3.  Regulatory  Language 

The  language  of  today's  final  rule 
differs  from  the  language  proposed  on 
March  17, 1995.  The  proposed  language 
would  have  required  that  "[a]ll  States 
that  administer  or  seek  to  administer  a 
program  under  this  part  must  provide 
any  interested  {lerson  an  opporttmity  for 
judicial  review  in  State  Court  of  the 
final  approval  or  denial  of  permits  by 
the  State."  The  language  of  the  proposal 
was  based  on  §  509(b)(1)  of  the  Clean 
Water  Act,  which  provides  that  "any 
interested  person"  may  obtain  judicial 
review  in  the  United  States  Coiul  of 
Appeals  of  the  Administrator's  action  in 
issuing  or  denying  any  permit  tmder 
§  402  of  the  Clean  Water  Act.  The  intent 
of  the  proposal  was  to  provide  for 
meaningful  public  participation  before 
the  State  permitting  agency  by  ensuring 
that  "any  interested  person"  has  the 
opportunity  to  judicially  challenge  final 
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action  on  State-issued  permits  to  the 
same  extent  as  if  the  permit  were 
federally  issued. 

As  is  noted  elsewhere  in  this 
preamble,  a  nxunber  of  commenters 
(including  several  States)  argued  that 
the  Clean  Water  Act  does  not  authorize 
EPA  to  specify  any  standing      « 
requirement  applicable  to  State  402 
programs,  or  to  impose  the  federal 
standing  provisions  contained  in  §  509 
upon  the  States.  Other  commenters 
argued  that  EPA  could  provide  for 
meaningful  public  participation  before 
the  State  permitting  agency  without 
going  so  far  as  to  prescribe  that  "any 
interested  person"  must  be  afforded 
standing  by  the  States.  Some  of  these 
commenters  (including  several  States) 
stated  that  the  proposed  language  was 
too  rigid  because  a  State  mi^t  provide 
for  meaningful  public  participation  in 
the  administrative  process  before  the 
State  permitting  agency  even  though  it 
does  not  precisely  meet  the  "any 
interested  person"  test  laid  out  in  the 
proposal. 

After  considering  these  and  related 
comments  on  the  proposal,  EPA  decided 
to  adopt  a  more  flexible,  functional  test 
that  is  tied  directly  to  the  mandate  of 
§  101(e).  Today's  rule  provides  that 
States  seeking  to  admiuister  an 
authorized  program  under  8  402  of  the 
Clean  Water  Act  must  provide  an 
opportimity  for  judicial  review  in  State 
court  of  the  final  approval  or  denial  of 
permits  by  the  State  that  is  sufficient  to 
provide  for,  encourage,  and  assist  public 
participation  in  the  permitting  process. 

A  State  will  certaijily  meet  uus 
standard  if  it  allows  an  opportunity  for 
judicial  review  that  is  the  same  as  that 
available  to  obtain  judicial  review  in 
federal  court  of  a  federally-issued 
NPDES  permit.  As  noted  above  and  in 
the  preamble  to  the  proposed  rule, 
§  S09(b)(l)  governs  the  availability  of 
judicial  review  of  federally-issued 
NPDES  permits.  The  term  "interested 
pwson"  in  Section  509(b)  is  intended  to 
embody  the  injury  in  fact  rule  of  the 
Administrative  Procedure  Act,  as  set 
forth  by  the  Supreme  Court  in  Sierra 
Club  V.  Morton,  405  U.S.  727  (1972). 
Montgomery  Environmental  Coalition  v. 
Costle.  646  F.2d  568.  576-78  (D.C.  Cir. 
1980);  accord  Trustees  for  Alaska  v. 
EPA,  749  F.2d  549,  554-55  (9th  Cir. 
1984);  see  also  Roosevelt  Campobello 
Int'l  ParkComm'n  v.  EPA,  711  F.2d  431, 
435  <lst  Qr.  1983);  S.  Conference  Rep. 
No.  1236,  92d  Cong.  2d  Sess.  146  (1972), 
1972  Legis.  Hist,  at  281,  329. 

The  majority  of  decisions  on  standing 
under  the  Clean  Water  Act  and  other 
environmental  statutes  have  held  that 
plaintiffs  must  at  least  satisfy  the 
requirements  of  Article  ID.  See,  e.g.. 


NRDC  V.  Texaco  Ref.  6-  Mktg..  Inc.,  2 
F.3d  493.  505  (3d  Cir.  1993);  NRDC  v. 
Watkins,  954  F.2d  974, 978  (4th  Cir. 
1992).  As  interpreted  by  the  United 
States  Supreme  Court,  the  standing 
requirement  of  Article  III  contains  three 
key  elements: 

[Ajt  an  irreducible  minimum.  Art.  in 
requires  the  party  who  invoke*  the  court's 
authority  to  "show  that  he  personally  has 
suffered  some  actual  or  threatened  injury  as 
a  result  of  the  putetively  illegal  conduct  of 

the  defendant, and  that  the  injury 

"fairly  can  be  traced  to  the  challenged 
action"  and  "is  likely  to  be  redressed  by  a 
favorable  decision  *   *   *" 

Valley  Forge  Christian  College  v. 
Americans  United  for  Separation  of 
Church  and  State,  Inc.,  454  U.S.  464, 
472  (1982)  (citations  omitted).  See  also 
Lujan  V.  Defenders  of  Wildlife,  504  U.S. 
555,  560-61  (1992). 

With  respect  to  the  nature  of  the 
injury  that  an  "interested  person"  must 
show  to  obtain  standing,  the  Supreme 
Court  held  in  Sierra  Club  v.  Morton,  405 
U.S.  at  734-35,  that  harm  to  an 
econcHnic  interest  is  not  necessary  to 
confer  standing.  Harm  to  an  aesthetic, 
environmental,  or  recreational  interest 
is  sufficient,  provided  that  the  party 
seeking  judicial  review  is  among  the 
injured.  This  holding  was  most  recently 
reaffirmed  by  the  Supreme  Court  in 
Lujan  V.  Defenders  of  Wildlife,  504  U.S. 
at  562-63  ("(off  course,  the  desire  to  use 
or  observe  an  flniT"«l  species,  even  for 
pxu^ly  aesthetic  pvuposes,  is  undeniably 
a  cognizaole  interest  for  purposes  of 
standing."). 

On  the  other  hand,  today's  rule  also 
provides  that  a  State  does  not  "provide 
for,  encourage,  and  assist"  public 
participation  in  the  permitting  process  if 
it  narrowly  restricts  the  class  of  persons 
-who  may  challenge  the  approval  or 
denial  of  permits  (for  example,  if  only 
the  permittee  can  obtain  judicial  review, 
or  if  persons  must  demonstrate  injury  to 
a  pecuniary  interest  in  order  to  obtain 
judicial  review,  or  if  persons  mtist  have 
a  property  interest  in  close  proximity  to 
a  discharge  or  suiiiaoe  waters  in  order  to 
obtain  judicial  review.)  As  the 
regulation  itself  makes  clear,  these  are 
only  examples  of  such  deficiencies  in    > 
State  programs.  EPA  believes  that  if 
State  law  does  not  allow  broad  standing 
to  judicially  challenge  State-issued 
NPDES  permits — including  standing 
based  on  injury  to  aesthetic, 
environmental,  or  recreational 
interests — the  opportunity  for  judicial 
review  will  be  insufficient  to  ensure  that 
pubhc  participation  before  the  State 
permitting  agency  will  serve  its 
intended  purpose.  See  Virg^rua  v. 
Browner,  No.  95-1052,  sUp  op.  at  16-18 
(4th  Cir.  Maixi  26, 1996).  At  a 


miniiqum,  ordinary  citizens  should  be 
in  a  position  of  substantial  parity  with 
permittees  with  respect  to  standing  to 
bring  judicial  challenges  to  State 
permittine  decisions. 

EPA  will  examine  the  opportunities 
for  judicial  review  of  State-issued  402 
permits  that  are  provided  by  State  law, 
on  a  case-by-case  basis,  to  determine 
whether  or  not  the  State  adequately 
"provides  for.  encotirages,  and  assists" 
public  participation  in  the  NPDES 
permitting  process.  EPA  will  look  to  the 
State  Attorney  General  to  provide  a 
statement  that  the  laws  of  the  Sute  meet 
the  requirements  of  today's  rule.  40  CFR 

123.23. 

Today's  rule  applies  to  final  actions 
with  respect  to  modification,  revocation 
and  reissuance,  and  tennination  of 
permits,  as  well  as  the  initial  approval 
or  denial  of  permits. 

4.  Exhaustion  of  Administrative 
Remedies 

Standing  to  judicially  challenge 
permits  sluitild  be  dist^iguished  from  a 
requirement  that  potential  Utigants  must 
exhaust  administrative  remedies  in 
order  to  preserve  their  opportimity  to 
bring  judicial  challenges.  For  example, 
fedend  regulations  require  that  all 
persons  must  raise  reasonably 
ascertainable  issues  during  the  pubhc 
comment  period  on  a  draft  402  permit 
(40  CFR  124.13).  Interested  persons 
must  request  an  evidentiary  hearing  on 
a  permit  decision  they  wish  to  challenge 
(40  CFR  124.74).  Today's  proposal  does 
not  affect  the  authority  of  States  to 
adopt  similar,  reasonaUe  requirements. 

5.  Consideration  of  Alternatives 

In  addition  to  the  proposed  approach 
(which  would  have  required  that  State 
law  provide  any  "interested  person"  an 
opportunity  to  challenge  the  approval  or 
denial  of  402  permits  issued  by  States 
in  State  court).  EPA  also  considered  as 
an  alternate  approach,  amending  Part 
123  to  require  that  State  law  must 
provide  .an  opportunity  for  judicial 
rnview  of  a  final  State  p«mit  action  to 
permit  applicants  and  any  person  who 
participated  in  the  public  comment 
process.  EPA  soUdted  comments  on 
that  approach.  One  commenter 
endorsed  this  alternate  approach  as  a 
way  to  enstue  that  access  to  courts  is 
limited  to  those  who  participated  in  the 
administrative  process. 

After  considering  that  and  related 
comments.  EPA  decided  to  adopt  a  more 
flexible,  functional  test  that  is  tied 
directly  to  the  mandate  of  §  101  (e).  This 
functional  test  and  reasons  for  EPA's 
adoption  of  today's  rule  are  described  in 
more  detail  above  at  1.3.  However,  this 
rule  does  not  affect  Sutes'  abiUty  to 
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adopt  reasonable  requirements  that 
interested  persons  exhaust  available 
administiative  remedies,  including 
participating  in  the  submittal  of  public 
comments,  to  preserve  their  opporttmity 
to  challenge  final  permitting  actions  in 
State  court. 

6.  Time  Period  for  Compliance 

Any  approved  State  section  402 
permit  program  which  requires  revision 
to  conform  to  this  part  shall  be  so 
revised  within  one  year  of  the  date  of 
promulgation  of  this  regulation,  unless 
a  State  must  amend  or  enact  a  statute  in 
order  to  make  the  required  revision,  in 
which  case  such  revision  shall  take 
place  within  2  years.  New  States  seeking 
EPA  authorization  to  operate  the  NPDES 
program  must  comply  with  this 
regulation  at  the  time  authorization  is 
requested.  This  is  consistent  with 
current  requirements  for  State  programs 
found  at  §  123.62(e).  In  the  March  17, 
1995  proposal,  EPA  requested  comment 
on  whether  a  shorter  time  frame  should 
be  imposed  than  what  is  provided  at 
§  123.62(e)  to  comply  with  this 
regulation. 

Commenters  were  divided  on  the 
issue  of  the  time  frame  for 
implementation.  One  commenter 
expressed  concern  that  the  two-year 
time  frame  is  too  short  and  does  not 
allow  enough  time  for  a  legislature  to 
amend  its  rules  in  a  reasoned  and 
thoughtful  manner.  Another  noted  that 
a  State  would  require  a  full  two  years 
to  enact  legislative  changes  and 
additional  time  to  engage  in 
administrative  rulemaking,  including 
providing  public  notice  and  conducting 
a  hearing,  to  determine  the  level  of 
participation  that  constitutes  an 
"interested  person"  as  proposed.  Yet 
another  commenter  indicated  that  States 
would  require  a  minimum  of  three  years 
following  promulgation  to  comply  with 
the  rule  to  have  sufficient  time  to 
develop,  adopt,  implement,  and  receive 
EPA  approval. 

Other  commenters  stated  that  the  two- 
year  time  frame  is  too  long  and  that 
compliance  with  the  rule  should  be 
undertaken  immediately  or,  if  a  State 
needs  to  amend  its  statute,  within  the 
first  legislative  session.  Another 
commenter  added  that  a  1-2  year 
compliance  period  is  unnecessary  since 
legislation  needed  to  comply  with  the 
rule  is  simple,  straightforward  and 
easily  accomplished. 

While  EPA  believes  it  has  adequate 
authority  under  the  CWA  to  impose  a 
shorter  time  frame  than  that  imposed 
under  40  CFR  §  123.62(e),  the  Agency 
beUeves  that  the  1-2  year  compliance 
period  as  required  under  its  existing 
regulations  is  the  most  appropriate  time 


frame  for  this  rule  because  it  provides 
States  with  adequate  time  to  make 
necessary  changes  while  taking  into 
account  the  need  for  legislative  action. 

n.  Summary  of  Response  to  Comments 

A  number  of  conunents  were  received 
in  response  to  the  March  17, 1995 
proposal.  EPA's  full  response  to  those 
comments  is  provided  in  the  response  to 
comments  document  included  in  the 
record  for  this  rulemaking.  However, 
EPA  has  siunmarized  its  response  to 
some  of  the  major  comments-below. 

1 .  EPA  Authority  to  Require  Standing 

A  number  of  commenters  asserted 
that  the  Clean  Water  Act  does  not 
provide  EPA  with  authority  to  prescribe 
State  court  judicial  review  requirements 
for  NPDES  permits.  For  the  reasons  set 
forth  above,  and  as  further  detailed  in 
the  response  to  comments  dociunent, 
EPA  believes  that  it  has  authority  under 
the  Clean  Water  Act  to  promulgate 
today's  rule. 

2.  Judicial  Review  is  Distinct  from 
Public  Participation 

Commenters  also  contended  that 
judicial  review  and  public  participation 
are  not  the  same  and  treated  differently 
in  the  CWA  and  applicable  regiilations. 
Thus,  EPA  may  not  impose  judicial 
standing  requirements  to  resolve  public 
participation  concerns. 

For  reasons  set  forth  above  and  as 
further  detailed  in  the  response  to 
comments  document.  EPA  believes 
broad  standing  to  challenge  permits  in 
court  to  be  essential  to  meaningful 
public  participation  in  NPDES 
programs.  See  Virginia  v.  Browner.  No. 
95-1052,  slip  op.  at  17  (4th  Cir.  March 
26,  1996). 

3.  Rule  would  Impermissibly  Affect 
State  Sovereignty 

Commenters  stated  that  the  proposed 
rule  would  require  that  a  State  waive  its 
sovereign  inmiunity  in  a  manner 
dictated  by  EPA  in  order  to  obtain 
approval  of  its  NPDES  program. 
Commenters  argued  that  this  is 
impermissible  unless  Congress  has 
made  its  intent  to  do  so  unmistakably 
clear  in  the  language  of  the  Clean  Water 
Act  (the  "plain  statement  rule"). 
Gregory  v.  Ashcroft.  501  U.S.  452.  460 
(1991);  Will  V.  Michigan  Dep't  of  State 
Police,  491  U.S.  58  (1989);  Atascadero 
State  Hospital  v.  Scanlon,  473  U.S.  234, 
242  (1985).  They  stated  that  the  Clean 
Water  Act  does  not  contain  such  a 
"plain  statement." 

Today's  rule  does  not  impermissibly 
impinge  on  a  State's  sovereign 
immunity,  nor  does  the  "plain 
statement  rule"  have  any  application 


here.  This  is  because  States  voluntarily 
assiune  the  NPDES  program.  Section 
402  of  the  CWA  provides  that  States  that 
wish  to  obtain  authorization  from  EPA 
to  implement  the  NPDES  program 
requirements  may  apply  to  EPA  and, 
where  #ley  meet  the  requirements  of 
§  402.  be  approved  to  operate  a  permit 
prograJh  in  Ueu  of  the  federal  program. 
States  seek  this  authorization 
voluntarily,  based  on  State  interests; 
there  is  no  mandate  that  they  do  so. 
However,  in  choosing  to  regulate  in  lieu 
of  the  fiederal  government,  a  State  must 
meet  federal  requirements  set  forth  in 
the  CWA  and  implementing  regulations. 
These  requirements  will  now  include  an 
explicit  standing  requirement.  If  a  State 
finds  any  of  these  conditions  for  federal 
approval  unacceptable,  the  State  may 
decline  the  opportimity  to  implement 
the  NPDES  program  and  leave  such 
implementation  to  the  federal 
government.  The  Supreme  Court  has 
held  that  Congress  may  offer  the  States 
the  choice  of  regiilating  an  activity 
according  to  federal  standards  or  having 
State  law  preempted  by  federal 
regulation  (New  York  v.  U.S.,  505  U.S. 
144, 167  (1992)  (specifically  referring  to 
the  Qean  Water  Act);  Model  v.  Virffnia 
Surface  Mining  8"  Reclamation  Assn.,- 
Inc.,  452  U.S.  264.  288  (1981)). 

Similarly,  the  "plain  statement  riile" 
applied  in  such  cases  as  Gregory  v. 
Ashcroft,  501  U.S.  452  (1991).  does  not 
apply  where  Congress  has  provided  a 
choice  for  the  States.  As  the  Court  stated 
in  Gregory,  the  requirement  that 
Congress  clearly  state  its  intent  to 
preempt  traditional  State  sovereign 
powera  "is  nothing  more  than  an 
acknowledgment  that  the  States  retain 
substantial  sovereign  powera  under  our 
constitutional  scheme,  powera  with 
which  Congress  does  not  readily 
interfere."  Id.  at  461.  It  is  a  rule  of 
interpretation  designed  to  avoid  a 
potential  constitutional  problem.  Here, 
however,  as  discussed  above,  there  is  no 
constitutional  dilemma. 

Because  today's  rule  will  be  imposed 
only  on  States  that  voluntarily  seek 
authorization  (or  choose  to  retain 
authorization)  for  a  permit  program 
under  §  402.  it  does  not  interfere  with 
State  powera.  Thus,  no  "plain 
statement"  of  Congressional  intent  is 
necessary.  In  any  case,  this  rule  has  a 
minimal  effect  upon  State  standing, 
because  it  applies  only  to 
adininistration  of  the  federally 
authorized  State  NPDES  program,  but 
does  not  affiact  State  standing 
requirements  in  any  other  respect. 
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4.  Potential  Conflicts  with  the  Tenth 
Amendment 

Some  commentere  also  argued  that 
the  proposal  is  suspect  under  the  Tenth 
Amendment  because  it  would  expand 
the  standing  rights  already  afforded  by 
State  law.  contrary  to  FERC  v. 
Mississippi,  456  U.S.  742  (1982) 
(standing  and  appeal  provisions  of 
PubUc  Utilities  Regulatory  Policies  Act 
of  1978  upheld  only  because  they  did 
not  expand  standing  rights  afforded  by 
State  law). 

For  reasons  similar  to  those  explained 
in  paragraph  J  above,  the  Agency  does 
not  believe  this  rule  is  .suspect  under  the 
Tenth  ,\mendment.  The  CWA  is  a 
federal  program  that  draws  on 
Commerce  Clause  authority  to  require 
nationwide  adherence  to  federal 
standards  protecting  water  quality. 
Section  402  of  the  CWA  provides  that 
States  that  wish  to  obtain  authorizatio.n 
from  EP.^  to  implpment  the  NPDES 
program  requirements  may  apply  to 
EPA  and,  where  they  meet  the 
requirements  of  §  402,  be  approved  to 
operate  a  permit  program  in  lieu  of  thw 
federal  program.  Similarly,  to  rrtain 
authorization.  States  must  continue  to 
meet  federal  requiroments.  including 
the  new  one  promulgated  today.  States 
seek  this  authorization  voluntarily.  As 
noted  above,  the  Supreme  Court  has 
held  that  Congress  may  offer  the  States 
the  choice  of  regulating  an  activity 
according  to  federal  standards  or  having 
State  law  preempted  by  federal 
regulation.  New  York.  Hodel.  Because 
States  voluntarily  choose  to  assume 
responsibility  for  the  §  402  program,  'his 
rule  does  not  require  that  States  expand 
their  standing  rights. 

The  commenter  s  reUance  on  FERC  v 
Mississippi  is  misplaced.  In  fact,  FERC 
supports  the  legality  of  today's  mle.  As 
in  New  York  and  Hodel.  the  FERC  Court 
upheld  federal  conditions  on  State 
implementation  of  a  federal  program, 
including  procedural  requirements,  ou 
the  grounds  that  the  federal  law  in 
question,  like  the  Clean  Water  Act, 
allowed  States  the  choice  to  regulate 
according  to  federal  requirements  or 
leave  implementation  to  the  federal 
government.  Recently,  the  U.S.  Court  of 
Appeals  for  the  Fourth  Circuit  upheld  d 
standing  rule  under  the  Clean  Air  Act 
(CAA)  against  similar  Tenth 
Amendment  challenges  by  the 
Commonwealth  of  Virginia.  The  Coim 
foxmd  that  the  CAA  did  not  compel 
States  to  modify  their  standing  rules  but 
merely  induced  them  to  do  so  'hrough 
financial  sanctions  and  imposition  of 
federal  requirements;  this  was  found  to 
not  violate  the  Tenth  Amendment. 


Virginia  v.  flroHTier,  No.  95-1052,  slip 
op.  (4th  Cir.  March  26. 1996). 

5.  The  Potential  for  Waste  and  Abuse  of 
Judicial  Resources 

One  commenter  stated  that  Congress 
has  expressed  concern  about  the 
fK>tential  for  waste  and  abuse  involving 
•State  judicial  resoim»s  {e.g..  being 
subject  to  harassing  lawsmts)  that  could 
resiilt  from  the  proposed  rule.  [1972 
Legis.  Hist,  at  467.) 

Today's  rule  does  not  enco\u«ge 
harassing  lawsuits.  Instead,  it  effectively 
balances  the  CWA's  strong  polic\' 
favoring  public  participation  in  the 
development  of  water  jjollution  controls 
[see  CWA  §  lOlfe))  with  the  policy  to 
recognize,  preserve,  and  protect  the 
primary  ri^ts  and  responsibilities  of 
the  States  to  prevent,  reduce,  and 
eliminate  pollution  [see  C\VV\  §  lOlfbj). 
The  rule  ensures  that  citizens  vdil  be 
able  tu  influence  State  permitting 
decisions  through  public  participation 
as  Congress  intended.  In  addition.  States 
may  impose  reasonable  requirements 
that  prospective  plaintiffs  exhaust 
administrative  remedies  in  order  to 
preserve  their  opportunity  tc  challenge 
State-issued  pentiits  in  State  court. 

In  addressing  comments  on  the 
proposed  rule.  EPA  surveyed  a  number 
of  States  that  provide  citizen  standing  to 
challenge  permits  in  State  court 
(Connecticut.  New  Jereey.  Maryland. 
C-*rorgia,  Michiean,  Iowa.  Colorado, 
Califvimia  and  '.Vasnington)  concerning 
the  frequency  of  judicial  permit  appeals 
as  compared  tc  the  total  num'oer  of 
permits  issued  by  the  States  in  the  last 
five  calender  years.  KPA  found  the 
frequency  of  such  judicial  appeals  to  be 
very  low  particularly  when  compared  to 
the  total  number  of  permits  issued  by 
those  States.  Four  States  (Iowa, 
Maryland,  Michigan,  and  Connectiuut) 
reported  that  they  each  had  one  penriit 
judicially  appealed  within  the  last  five 
years.  The  number  of  permits  issued  by 
each  of  those  States  during  that  time 
ranged  from  116  (for  Connecticut)  to 
1175  (for  lowaj.  Other  States  reported 
similar  rates  of  State  pennit  judicial 
appeals.  EP.\  has  also  found  very  low 
rates  of  judicial  permit  appeals  for 
NPDES  permits  that  it  issues  in  Sta'e-. 
that  have  not  been  authorized  to  issut- 
NPDES  permits.  Finally,  a  number  of 
commenters  supported  EPA's  statement 
in  the  proposed  rule  that  the  Agency  did 
not  expect  that  an)  significant  portion 
of  perm.its  would  be  challenged  in  State 
co'orts.  See  60  FR  at  14591.  This 
information  confirms  EPA's  behef  that 
this  rule  'a-IH  not  impose  a  discemable 
burden  on  State  judicial  resources. 


6.  Suggested  Revisions 

* 

Several  conunentere  noted  that  the 
rule  must  clearly  reflect  the  proper 
limits  of  standing  to  sue.  In  response  to 
this  and  other  related  conunents,  EPA 
has  decided  not  to  !>pecify.  as  proposed, 
that  "any  interested  person"  must  be 
provided  an  opportunity  for  ludidai 
review  of  State-issued  fwrmits  in  State 
court.  Instead,  the  Agenc>'  has  adopted 
a  more  flexible,  functional  final  rule  that 
is  tied  directly  to  the  statutory  language 
ot§10i{e). 

The  final  rule  provides  that  States  that 
administer  or  seek  to  administer  an 
authorized  NPDES  program  must 
provide  an  opportunity  for  judicial 
review  in  State  court  of  State  permitting 
decisions  that  is  sufficient  to  provide 
for,  encourage,  and  assist  public 
participation  m  the  pjermitting  process. 
A  State  will  meet  this  standard  if  State 
law  allows  an  opportunity  for  judicial 
review  that  is  the  same  as  that  available 
to  obtain  judicial  review  m  federal  rcurt 
of  federally-issued  permits.  States  may 
demonstrate  to  EPA  that  even  if  their 
standing  rules  are  not  the  same  as  these 
federal  standing  provisions,  they  are 
nevertheless  broad  enough  to  provide 
for,  encourage  and  assist  public 
particination  in  the  administrative 
process  oefore  tbt  State  permitting 
agency  A  State  will  not  meet  this 
standard  if  -t  narrowly  restricts  the  class 
of  persons  who  may  challenge!  the 
ft.pproval  or  denial  of  permits  (for 
example,  if  only  the  permittee  is  able  to 
obtain  judicial  review,  or  it  a  person 
must  have  a  property  interest  ui  cio>e 
proximity  to  a  dischaxge  or  surface 
waters  in  order  to  obtain  jadicial 
vev'ew,  or  if  the  State  requires  that 
pnreons  demonstrate  injU-'-y  to  a 
pecuniary  interest  in  order  to  obtain    . 
judicial  review).  ( "A  plainUff  need  not 
show  'pecuniary  harm"  to  have  Arucle 
IG  standing;  injury  to  health  or  to 
aesthetic,  environmental,  or  recreational 
interests  will  suffice."  Virginia  v. 
Browner.  >iQ  93-1052.  slip  op  att" 
(4;h  Cir.  March  2G.  i99t;.  citmg  Lr.if.-d 
States  v.  SiuJetUi  Challenging 
Hfonhtnr^  .Agency  Piocedures  !SCh.-\Pj. 
412  US.  669  686-^7  (1973):  bienv  Chib 
V   Mo.r^on,  40J  U.S.  727.  734  U9'2,.' 

EPA  believes  this  approacn  will 
ensure  tne  meaningfulness  of  public 
parucipation  In  the  State  permitting 
process,  without  prescribing  a  specific 
level  of  standing  ^hat  all  States  must 
afford.  Therefore,  it  should  affect  even 
fewer  States  than  *he  proposal. 

"  Time  Frame  for  Compliance 
This  issue  is  addressed  above. 
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8.  Indian  Tribes 

EPA  did  not  propose  to  subject  Indian 
permitting  programs  under  §  402  to  the 
requirements  of  today's  rule.  However, 
EPA  did  solicit  comment  on  this  issue. 
Commenters  raised  several  concerns 
with  regard  to  the  treatment  of  Indian 
Tribes  under  the  proposal.  A  few 
commenters  requested  that  the 
exemption  for  Tribes  tje  removed  from 
the  rule  and  stated  that  to  exclude 
Tribes  would  be  "outside  the  reahn"  of 
the  CVVA.  These  commenters  stated  that 
Tribes  should  be  treated  as  States  under 
CVVA  §  518(e)  and  should  not  be 
exempted  from  the  rule.  Others 
suggested  that  one  alternative  for 
addressing  Tribal  NPDES  permits  is  to 
use  EPA's  objection  authority  contained 
in  CWA  §  402(d).  One  commenter  added 
that  the  rule  is  unnecessary  with  respect 
to  Tribes  because  Tribes  have  already 
provided  for  public  participation, 
including  authorizing  judicial  review  of 
Tribal  administrative  actions.  The 
Agency  is  not  subjecting  Tribal 
permittiiig  programs  under  §  402  to  the 
requirements  of  this  rule  for  the  time 
being,  as  discussed  in  the  proposal  and 
in  more  detail  in  the  response  to 
comments  document.  The  Agency  will 
make  a  final  determination  at  a  later 
time  whether  to  extend  the 
requirements  of  today's  rule  to  Indian 
Tribes. 

With  regard  to  the  suggestion  that 
EPA  use  its  objection  authority  to 
oversee  Tribal  permit  decisions,  EPA 
does  not  agree  that  it  should  use  its 
authority  *o  review  permits  prior  to 
issuance  as  a  substitute  for  public 
participation  in  the  permitting  process. 
With  respect  to  the  necessity  of  this  rule 
for  Tribes,  EPA  appreciates  that  some 
Indian  Tribes  already  provide  for  the 
participation  of  interested  or  aggrieved 
parties  in  permitting  matters.  While 
EPA  does  not  as  a  general  matter  feel 
tnat  Tribal  procedures  should  be  less 
rigorous  with  respect  to  public 
participation  than  State  procedures,  this 
rule  does  raise  special  issues  regarding 
Federal  Indian  policy  and  law  which 
EPA  is  still  assessing.  EPA  may  propose 
regulatory  action  in  the  future  with 
respect  to  judicial  review  of  Tribally- 
issued  NPDES  permits.  This  rule, 
however,  would  not  preclude  a  Tribe 
from  voluntarily  including  a  judicial 
review  process  as  part  of  its  program 
application. 

9.  Virginia-Specific  Issues 

Some  commentators  raised  the  issue 
thdt  this  rule  singles  out  the 
Commonwealth  of  Virginia,  and  that 
EP.^  i?  proposing  this  rule  to  avoid  the 
process  of  deciding  on  a  petition  to 


withdraw  Virginia's  NPDES 
authorization.  Based  on  general 
information,  EPA  believes  that  there 
may  be  a  small  number  of  States  in 
addition  to  Virginia  that  have  restrictive 
standing  laws  pertaining  to  State 
judicial  review  of  State-issued  NPDES 
permits.  In  addition,  several  other  States 
have  indicated  in  comments  to  the  rule 
that  they  may  have  to  revise  their 
current  program  regulations  in  response 
to  the  proposal.  Although  today's  rule 
provides  more  flexibility  for  State 
programs  with  respect  to  standing 
requirements  than  the  proposal,  EPA 
believes  that  a  small  number  of  States  in 
addition  to  Virginia  might  need  to  revise 
their  programs  to  comply  with  the  final 
rule. 

EPA  has  chosen  to  proceed  with  this 
rulemaking  because  the  Agency  believes 
that  adequate  public  participation  in 
authorized  State  NPDES  permitting 
programs  is  fundamental  to  the  effective 
implementation  of  the  CWA,  and  that 
limitations  or  potential  limitations  upon 
such  participation  are  best  addressed 
through  a  regulation  that  will  help 
ensure  an  appropriate  opportunity  for 
public  participation  in  all  authorized 
States.  With  respect  to  the  Virginia 
withdrawal  petition,  it  is  EP.^'s  view 
that  the  appropriate  mechanism  for 
addressing  the  citizen  standing  issues 
raised  in  that  petition  is  to  clarify  the 
fundamental  elements  of  effective 
public  participation  programs  in  a 
rulemaking.  CWier  issues  raised  in  the 
petition  concerning  the  Virginia  NPDES 
program  will  be  resolved  in  a  separate 
proceeding. 

One  commenter  stated  that  Virginia 
citizens  are  given  full  and  serious 
consideration  when  administrative 
decisions  are  made  on  permit 
conditions.  This  commenter  added  that 
judicial  standing  is  granted  to  those  who 
can  demonstrate  injury.  Another  stated 
that  Virginia  law  does  not  imply  a 
restriction  on  third-party  private 
property  rights;  rather,  third  parties 
have  a  right  to  bring  a  claim  before  State 
court  if  their  property  is  damaged  or 
they  are  otherwise  harmed  by  a 
permitted  activity. 

As  discussed  in  more  detail  above, 
EPA  has  reason  to  believe  that  Virginia 
does  not  provide  for  an  effective  public 
participation  program  because  it 
restricts  standing  to  judicially  contest 
final  State-issued  permits  to  the 
discharger. 2  Numerous  commenters 
supported  this  concern,  which  they 
asserted  results  in  a  situation  where 
citizen  comments  do  not  need  to  be 
taken  seriously  or  can  be  ignored  since 
citizens  have  no  ability  to  challenge 


.See  fnotiiote  1. 


permits  in  court.  In  any  case,  today's 
rule  is  not  about  a  single  State  or  State 
program;  rather,  the  rule  is  intended  to 
ensure  that  all  authorized  NPDES 
programs  provide  the  judicial  standing 
necessary  to  ensure  effective  public 
participation  in  the  permitting  program. 
Moreover,  today's  rule  does  not  require 
that  a  State  meet  a  single  standing 
formula;  rather,  a  State  must 
demonstrate  that  its  access  to  courts  is 
sufficiently  broad  to  ensure  adequate 
public  participation  in  the  permitting 
process. 

10.  Impact  of  the  Rule 

Some  commenters  also  questioned  the 
impact  of  today's  rule.  One  commenter 
stated  that  EPA  must  conduct  a 
regulatory  impact  analysis  (RIA)  and 
request  Office  of  Management  and 
Budget  review  in  accordance  with  E.O. 
12866  or  withdraw  the  rule.  This 
commenter  noted  that  tlie  rule  meets  the 
definition  of  "significant  regulation" 
and  therefore  must  be  assessed  in  an 
RIA.  Another  commenter  stated  that  the 
rule  affects  small  entities  and  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis.  One  commenter  stated  that 
further  analysis  is  necessary  to  assess 
the  potential  impact  of  the  rule. 

EPA  does  not  believe  that  the  rule 
meets  the  definition  of  a  significant 
regulatory  action,  as  defined  in  E.O. 
12866.  The  rule  potentially  unpacts 
only  ver>'  few  States  and  is  consistent 
with  and  effectuates  the  public 
participation  provisions  of  the  CWA. 
OMB  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  E.O.  12866  and  is 
therefore  not  subject  to  its  review.  With 
regard  to  the  need  for  a  Regulatory 
Flexibility  Analysis,  EPA  notes  that  the 
rule  applies  to  States  with  authorization 
to  administer  the  NPDES  permit 
program,  and  States  are  not  considered 
small  entities  under  the  Regulatory 
Flexibility  Act.  Nor  does  the  Agency 
believe  that  the  rule  will  have  a 
significant  impact  on  small  businesses  ' 
due  to  the  potential  for  such  businesses 
to  incur  increased  litigation  costs.  As 
described  in  more  detail  in  responses  to 
individual  comments  in  the  record  for 
this  rulemaking,  EPA's  experience  with 
States  that  already  provide  broad 
standing  to  challenge  permits  indicates 
that  ensuring  appropriate  criteria  for 
standing  in  the  few  States  that  now 
unduly  limit  it  will  not  result  in  a 
significant  portion  of  permits  being 
challenged  in  State  covut.  Thus,  a 
Regulatory  Flexibility  Analysis  is  not 
necessary. 

Nothing  in  this  rule  or  preamble 
should  be  construed  as  addressing  the 


standing  of  citizen  plaintiffs  under 
§§  309  or  505  of  the  Clean  Water  Act. 

1 1 .  Support  for  the  Rule 

Nmnerous  commenters  supported 
some  or  all  of  the  rule.  Many  of  them 
agreed  with  the  Agency's  proposal  to 
include  language  stating  that  "any 
interested  person"  should  be  able  to 
appeal  pollutant  discharge  permits  in 
State  court.  These  commenters  viewed 
the  rule  as  necessary  to  ensure 
meaningful  pubUc  participation,  in  the 
permitting  process.  As  described  above. 
EPA  has  chosen  to  not  require  that 
States  explicitly  adopt  an  "interested 
person"  standard,  but  instead  has 
decided  to  provide  flexibility  in  this 
area  consistent  with  the  need  for 
effective  public  participation. 

Commenters  stated  that  the  rule  is 
necessary  to  ensure  meaningful  public 
participation  and  expressed  concern 
that  if  standing  is  not  broadened  in 
those  States  ttwt  unduly  restrict  it, 
citizen  comments  vnll  not  be  taken 
seriously  or  may  be  ignored  since 
citizens  have  no  ability  to  challenge 
permits  in  court.  Other  commenters 
stated  that  the  rule  is  necessary  for 
citizens  to  challenge  permit  terms  that 
directly  impact  their  property  rights  and 
valuable  State  resources.  Other 
commenters  stated  that  the  lack  of 
meaningful  public  participation  has  a 
direct  adverse  impact  on  business. 
Other  commenters  stated  that  the  rule 
would  bring  consistency,  accoimtability, 
and  credibility  to  the  permitting  process 
and  significantly  improve  the  quality  of 
the  final  permits.  EPA  has  addressed 
these  conunents  in  more  detail  in  the 
response  to  comments  document  but 
notes  that  promulgation  of  this  rule 
should  address  many  of  tht  concerns 
raised  by  these  commenters. 

m.  Administrative  Requirements 

1.  Compliance  with  Executive  Order 
12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant,"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities; 


(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budjgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  r^se  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  believes  that  only  a  very  few 
authorized  States  may  be  impacted  by 
this  rule.  This  rule  is  consistent  with 
and  effectuates  the  public  participation 
provisions  of  the  CWA.  It  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 
As  a  result,  the  Agency  is  not 
conducting  a  Regulatory  Impact 
Analysis. 

2.  Unfunded  Mandates  Reform  Act  and 
Compliance  With  Executive  Order 
12875 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
Tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  the  proposed  and  final 
rules  with  "federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
§  205  of  UMRA  generally  requires  EPA 
to  identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

hi  addition,  under  §  203  of  UMRA, 
before  EPA  estabUshes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
develop  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  with 
the  regulatory  requirements. 

The  specific  provisions  of  §§  202  and 
205  of  UMRA  do  not  apply  because  this 
rule  does  not  contain  any  Federal 
mandates.  As  discussed  above,  the  rule 


does  not  impose  any  enforceable  duty 
on  any  State,  local,  or  Tribal 
government  or  the  private  sector. 
Moreover,  any  duties  arising  from  this 
rule  are  the  result  of  participation  in  a 
volimtary  Federal  program.  States  are 
free  to  leave  NPDES  r^ulatlon  to  the 
federal  government  if  they  find  the 
requirements  in  today's  rule 
unacceptable.  In  any  event,  no  mandates 
in  this  rule  would  result  in  the 
exp>enditvue  of  $100  million  or  more  in 
any  one  year  by  governmental  or  private 
entities.  With  respect  to  §  203  of  UMRA, 
this  rule  will  impact  State  governments 
only;  there  will  be  no  significant  impact 
or  unique  effect  ob  small  governments. 

EPA  did  consult  with  States  and 
Tribes  during  the  proposal  and  the 
public  comment  (jeriod.  The  Agency 
contacted  each  State  individually, 
seeking  its  views  on  the  proposal.  With 
regard  to  Indian  Tribes.  EPA  also 
worked  with  representatives  of  Trit)es  as 
well  as  through  the  Agency's  American 
Indian  Environmental  Office  to  assure  a 
full  opportunity  for  review  and 
comment  on  the  proposal  and  to  ensure 
an  understanding  of  Tribal  concerns  or 
issues  raised  by  this  rulemaking. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  requirements  subject  to 
OMB  re\-iew  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

4 .  Regulatory  Flexibility  Act 

Under  the  Regulators'  Flexibility  Act 
(RFA),  5  use.  601  et  seq..  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  applies  only  to  States  v«th 
authorization  to  admiiuster  the  N'PDES 
permit  program.  States  are  not 
considered  small  entities  under  the 
RFA.  Therefore,  pursuant  to  Section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  605(b).  I  certify-  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subiects  in  40  CFR  Pmrl  123 

Environmental  protection. 
Administrative  practice  and  procedure. 
Water  pollution  control. 

Dated:  May  1. 1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  this 
preamble,  part  123.  Chapter  I  of  Tills  40 
of  the  Code  of  Federal  Regulations  is  to 
be  amended  as  follows: 
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PART  123— [AMENDED] 

1.  The  auttiority  citation  for  part  123 
continues  to  read  as  follows: 

Authority;  Clean  Water  Act,  33  U.S.C,.  1251 

2.  Section  123.30  is  added  to  read  as 
loliows: 

§123.30    Judicial  review  of  approval  or 
(tonlal  of  permits. 

All  States  that  admui;ster  or  seek  tn 
administer  a  program  under  !hi.s  part 
sh.ill  provide  an  opp  jrtunity  for  judicial 


review  in  State  Court  of  the  final 
approval  or  denial  of  permits  by  the 
State  that  is  sufficient  to  provide  for. 
encourage,  and  assist  public 
participation  in  the  permitting  process. 
A  State  will  meet  this  standard  if  State 
law  allows  an  opportunity  for  ju(tcial 
review  that  is  the  same  as  that  available 
to  obtain  judicial  review  m  federal  court 
of  a  federally-issued  NPDES  permit  (see 
§  509  of  the  Clean  Water  Act).  A  State 
will  not  meet  this  standard  if  it 
narrowly  restricts  the  class  of  persons 


who  may  challenge  the  approval  or 
denial  of  permits  (for  example,  if  only 
the  permittee  can  obtain  judicial  review, 
if  persons  must  demonstrate  injury  to  a 
pecuniary  interest  in  order  to  obtain 
judicial  review,  or  if  persons  must  have 
a  property  interest  in  close  proximity  to 
a  discharge  or  surface  waters  iii  order  to 
obtain  judicial  review.)  This 
requirement  does  not  ^ply  to  Indian 
Tribes.  \ 

[re  Doc.  96-11326  Filed  5-7-' 
B4LUN0  COOe  6560-S&-P 


Wednesday 
I  May  8,  1996 


Part  V 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  888 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments  Program; 
Fiscal  Year  1997;  Proposed  Rule 


UMI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  888 
[Doclwt  No.  FR-4063-N-01] 

Office  of  the  Secretary;  Fair  Market 
Rents  for  ttw  Section  8  Housing 
Assistance  Payments  Program— Fiscal 
Year  1997 

agency:  OfBce  of  the  Secretary.  HUD. 
ACTION:  Notice  of  Proposed  Fiscal  Year 
(FY)  1997  Fair  Market  Rents  (FMRs). 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  FMRs  annually  to 
be  effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Rental 
Certificate  Program  (including  space 
rentals  by  owners  of  manufactured 
homes  under  that  program);  the 
Moderate  Rehabilitation  Single  Room 
Occupancy  program;  housing  assisted 
under  the  Loan  Management  and 
Property  Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  their  use. 

Today's  notice  provides  proposed  FY 
1997  FMRs  for  all  areas. 
DATES:  Conmients  due  date:  July  1, 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
HUD's  estimates  of  the  FMRs  as 
published  in  this  Notice  to  the  Office  of 
the  General  Counsel,  Rules  Docket 
Clerk.  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington,  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title  and 
should  contain  the  information 
specified  in  the  "Request  for 
Comments"  section.  To  ensure  that  the 
information  is  fully  considered  by  all  of 
the  reviewers,  each  commenter  is 
requested  to  submit  two  copies  of  its 
comments,  one  to  the  Rules  Docket 
Clerk  and  the  other  to  the  Economic  and 
Market  Analysis  Staff  in  the  appropriate 
HUD  Field  Office.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Operations  Division, 
Office  of  Rental  Assistance,  telephone 
(202)  708-0477.  For  technical 
information  on  the  development  of 
schedules  for  specific  areas  or  the 
method  used  for  the  rent  calculations, 
contact  Alan  Fox,  Economic  and  Market 
Analysis  Division,  Office  of  Economic 


Affairs,  telephone  (202)  708-0590. 
Hearing-  or  speech-impaired  persons 
may  use  the  Telecommunications 
E)evices  for  the  Deaf  (TTY)  by  contacting 
the  Federal  Information  Relay  Service  at 
1-800-877-8339.  (Other  than  the  "800" 
TDD  number,  telephone  numbers  are 
not  toll  free.) 

SUPPI^MENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
lower  income  families  in  renting  decent, 
safe,  and  sanitary  housing.  Assistance 
payments  are  limited  by  FMRs 
established  by  HUD  for  different  areas. 
In  general,  the  FMR  for  an  area  is  the 
amount  that  would  be  needed  to  pay  the 
gross  rent  (shelter  rent  plus  utilities)  of 
privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury)  nature  with  suitable 
amenities. 

Publication  of  FMRs 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently 
than  annually.  The  Department's 
regulations  provide  that  HUD  will 
develop  FMRs  by  pubhshing  proposed 
FMRs  for  public  comment  and  after 
evaluating  the  public  comments, 
publish  the  final  FMRs  (see  24  CFR 
888.115).  The  proposed  FY  1997  FMR 
schedules  at  the  end  of  this  docxunent 
list  the  FMR  levels  for  the  Rental 
Certificate  program  (Schedide  B),  and 
for  the  areas  where  the  manufactiired 
home  space  FMRs  have  had 
modifications  approved  (Schedule  D). 

Method  Used  To  Develt^  FMRs 

FMR  Standard:  FMRs  are  gross  rent 
estimates;  they  include  shelter  rent  and 
the  cost  of  utilities,  except  telephone. 
HUD  sets  FMRs  to  assure  that  a 
sufficient  supply  of  rental  housing  is 
available  to  program  participants.  To 
accomplish  this  objective,  FMRs  must 
be  both  high  enough  to  permit  a 
selection  of  units  and  neighborhoods 
and  low  enough  to  serve  as  many 
families  as  possible.  The  level  at  which 
FMRs  are  set  is  expressed  as  a  percentile 
point  within  the  rent  distribution  of 
standard  quality  rental  housing  units. 
The  current  definition  used  is  the  40th 
percentile  rent,  the  dollar  amount  below 
which  40  percent  of  the  standard  quality 
rental  housing  units  rent.  The  40th 
percentile  rent  is  drawn  from  the 
distribution  of  rents  of  units  which  are 
occupied  by  recent  movers  (renter 
households  who  moved  into  their  unit 
within  the  past  15  months).  Newly  built 
units  less  than  two  years  old  are 
excluded,  and  adjustments  have  been 
made  to  correct  for  the  below  market 


rents  of  public  housing  units  included 
in  the  data  base. 

Data  Sources:  HUD  used  the  most 
accurate  and  current  data  available  to 
develop  the  FMR  estimates.  The  sources 
of  survey  data  used  for  the  base-year 
estimates  are: 

(1)  the  1990  Census,  which  provides 
statistically  reUable  rent  data  for  all 
FMR  areas; 

(2)  the  Bureau  of  the  Census' 
American  Housing  Surveys  (AHSs), 
which  are  used  to  develop  between- 
Census  revisions  for  the  largest 
metropoUtan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census;  and 

(3)  Random  Digit  Dialing  (RDD) 
telephone  surveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trendhig  factors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  HUD  regional  rent 
change  factors  developed  from  RDD 
surveys.  Annual  average  CPI  data  are 
available  individually  for  102 
metropohtan  FMR  areas.  RDD  regional 
rent  change  factors  are  developed 
annufdly  for  the  metropolitan  and 
nonmetropolitan  parts  of  each  of  the  10 
HUD  regions.  The  RDD  factors  are  used 
to  update  the  base  year  estimates  for  all 
FMR  areas  that  do  not  have  their  own 
local  CPI  survey. 

State  Minimimi  FMRs:  Starting  with 
the  FY  1996  FMRs,  HUD  implemented 
a  new  minimum  FMR  policy  in 
response  to  nimierous  public  concerns 
that  FMRs  in  rural  area  were  too  low  to 
operate  the  program  successfully.  As  a 
result,  FMRs  are  established  at  the 
higher  of  the  local  FMR  or  the  Statewide 
average  of  nonmetropolitan  counties, 
subject  to  a  ceiling  rent  cap.  The  State 
minimimi  also  affects  a  small  number  of 
metropolitan  areas  whose  rents  would 
otherwise  fall  below  the  State 
minimum. 

FY  1997  FMRs:  This  document 
proposes  revised  FMRs  that  reflect 
estimated  40th  percentile  rent  levels 
trended  to  April  1, 1997.  FMRs  have 
been  calculated  separately  for  each 
bedroom  size  category.  For  most  FMR 
areas,  the  bedroom  size  ratios  are  based 
on  1990  Census  data  for  that  area. 
Exceptions  have  been  made  for  areas 
with  local  bedroom  size  rent  intervals 
below  an  acceptable  range.  For  those 
areas  the  bedroom  size  intervals 
selected  were  the  minimums 
determined  after  outliers  had  been 
excluded  from  the  distribution  of 
bedroom  ratios  for  all  metropolitan 
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areas.  Higlier  ratios  continue  to  be  used 
for  three-bedroom  and  larger  size  units 
than  would  result  from  using  the  actual 
market  relationships.  This  is  done  to 
assist  the  largest,  most  difficult  to  house 
families  in  finding  program-eligible 
units. 

RDD  Surveys:  RDD  surveys  are  used 
to  obtain  statistically-reliable  FMR 
estimates  for  selected  FMR  areas.  This 
survey  technique  involves  drawing 
random  samples  of  renter  units 
occupied  by  recent  movers.  RDD 
surveys  exclude  public  housing  units, 
units  built  in  the  past  two  years, 
seasonal  units,  non-cash  rental  units, 
and  those  owned  by  relatives.  A  HUD 
analysis  has  shown  that  the  slight 
downward  RDD  survey  bias  caused  by 
including  some  rental  units  that  are  in 
substandard  condition  is  almost  exactly 
offset  by  the  slight  upward  bias  that 
results  from  surveying  only  units  with 
telephones. 

On  average,  about  8,000  telephone 
numbers  need  to  be  contacted  to  achieve 
the  target  survey  sample  level  of  at  least 
400  eligible  responses.  RDD  surveys 
have  a  high  degree  of  statistical 
accuracy;  there  is  a  95  percent 
likelihood  that  the  recent  mover  rent 
estimates  developed  using  this  approach 
are  within  3  to  4  percent  of  the  actual 
rent  value.  Virtually  all  of  the  estimates 
will  be  within  5  percent  of  the  actual 
value. 

Today's  notice  proposes  reduced 
FMRs  biased  on  RDD  surveys  for  7  areas. 
They  are  the  Aguadilk,  Aredbo,  Ponce, 
and  the  nonmetropolitan  areas  of  PR, 
phis  the  Danbury,  CT,  Portland,  ME, 
and  Portsmouth-Rochester,  NH-ME  FMR 
areas. 

AHS  Areas:  AHSs  cover  the  largest 
metropolitan  areas  on  a  four-year  cycle, 
encompassing  nearly  half  of  the  nation's 
rental  housing  stock.  The  40th 
percentile  rents  for  these  areas  are 
calculated  frt)m  the  distributions  of  two- 
bedroom  units  occupied  by  recent 
movers.  Public  housing  units,  newly 
constructed  xmits  and  units  that  fail  a 
housing  quality  test  are  excluded  from 
the  rental  housing  distributions  before 
the  FMRs  are  calculated.  The  proposed 
FY  1997  FMRs  incorporate  the  results  of 
the  1994  AHSs.  Based  on  the  1994 
survey  results,  the  FMRs  for  the  Orange 
County,  CA  and  Riverside-San 
Bernardino,  CA  FMR  areas  are  being 
proposed  with  decreases.  No  changes 
were  necessary  for  5  other  AHS  areas. 
The  FMRs  for  Bufelo-Niagara  Falls,  NY, 
Dallas,  TX.  Fort  Worth-Adington,  TX, 
Milwaukee-Waukesha,  WI,  and  San 
Diego.  CA,  were  updated  in  the  normal 
manner. 


FMR  Area  Definition  Change 

At  the  request  ol  the  Rural  Housing 
and  Community  Development  Service 
(RHS),  HUD  has  reevaluated  the 
Lafayette  l,ouisiana  FMR  area  definition 
and  has  decided  to  use  the  full  0MB 
metropolitan  area  definition.  This 
publication,  therefore,  proposes  the 
revised  definition,  consisting  of  Acadia, 
I^fayette.  St.  Landry,  and  St.  Martin 
Parishes.  HUD  accepts  the  RHS  position 
that  there  is  significant  commuting 
among  these  four  Parishes  and  that  they 
should  be  treated  as  a  single  housing 
market  area  for  FMR  purposes. 

The  proposed  FY  1997  FMRs  for  the 
Lafayette  FMR  area,  therefore,  are  based 
on  an  RDD  survey  of  the  four-Parish 
area  conducted  by  HUD  in  1995  and 
updated  to  the  as-of  date  of  this  year's 
FMR  estimates.  As  a  result  of  combining 
the  four  Parishes  into  one  FMR  area,  the 
proposed  FMRs  for  Lafayette  and  St. 
Martin  Parishes  are  $21  lower  and  those 
for  Acadia  and  St.  Landry  Parishes  are 
$37  higher  than  last  year's  levels.  HUD 
invites  public  comments  on  the 
appropriateness  of  the  revised  FMR  area 
definition  as  well  as  the  accuracy  of  the 
proposed  FMRs. 

Manufactured  Home  Space  FMRs 

Manufactured  home  space  FMRs  are 
30  percent  of  the  applicable  Section  8 
Rental  Certificate  program  FMR  for  a 
two-bedroom  unit.  HUD  accepts  pubUc 
comments  requesting  modifications  of 
these  FMRs  where  they  are  thought  to 
be  inadequate  to  run  the  program.  In 
order  to  be  accepted  as  a  basis  for 
revising  the  FMRs,  such  comments  must 
contain  statistically  valid  survey  data 
that  show  the  40th  percentile  space  rent 
(excluding  the  cost  of  utiUties)  for  the 
entire  FMR  area.  This  program  uses  the 
same  FMR  area  definitions  as  the 
Section  8  Rental  Certificate  program. 
Manufactured  home  space  FMR 
revisions  are  published  as  final  FMRs  in 
Schedule  D.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base  year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  update  the  Rental 
Certificate  program  FMRs. 

Puerto  Rico  FMRs 

RDD  surveys  were  conducted  for  all 
Puerto  Rico  FMR  areas  during  1995.  For 
three  of  them,  Aguadilla,  Arecibo,  and 
Ponce,  not  enough  sample  cases  were 
obtained  in  1995  to  be  usable  with 
sufficient  confidence  for  FMR  purposes. 
In  early  1996,  HUD  resumed  and 
completed  the  RDD  surveys  of  these 
three  areas,  and  re-evaluated  the  1995 
nonmetropolitan  survey  results,  and  this 
Federal  Register  notice  includes 


proposed  reductions  for  all  of  them. 
This  notice  also  corrects  an  erroneous 
statement  in  the  Febniary  21 .  1996 
Federal  Register  notice  regarding 
Aguadilla  and  the  nonmetropolitan 
areas  that  their  RDD  surveys  had  been 
completed.  The  FMRs  for  the 
nonmetropwjlitan  areas  of  Puerto  Rico 
are  being  proposed  for  reduction,  using 
data  from  the  1995  RDD  survey.  As 
stated  in  previous  Federal  Register 
notices  on  this  subject,  the  Puerto  Rico 
surveys  used  an  augmented 
questionnaire  which  included  many 
questions  regarding  housing  quality, 
and  the  survey  was  administered  in 
Spanish.  This  completes HUDs  RDD- 
based  review  of  FMRs  throughout 
Puerto  Rico. 

Technical  Correction — Santa  Rosa.  CA 

In  the  February  21,  1996,  Federal 
Register  publication  (61  FR  6690).  the 
FMRs  for  the  zero-bedroom,  3 -bedroom, 
and  4-bedroom  sizes  for  the  Santa  Rosa, 
CA  PMSA  were  in  error.  The  corrected 
FY  1996  FMRs  are  as  follows: 


Bedroom 


0 

1 1 

1 

2 

3 

4 

Santa 

Rosa. 

CA 

PMSA 

$512 

581 

753 

1047 

1236 

FMRs  fior  Fedecal  Disaster  Areas 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  cause 
to  waive  the  regulatory  requirements 
that  govern  requests  for  geographic  area 
FMR  exceptions  for  areas  that  are 
declared  disaster  areas  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  during  FY  1996.  HUD  is 
prepared  to  grant  disaster-related 
exceptions  up  to  10  percent  above  the 
applicable  FMRs.  HUD  field  offices  are 
authorized  to  approve  such  exceptions 
for:  (1)  Single-county  FMR  areas  and  for 
individual  coimty  parts  of  multi-county 
FMR  areas  that  qualify  as  disaster  areas 
under  the  Rdbert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act;  if 
(2)  the  PHA  certifies  that  damage  to  the 
rental  housing  stock  as  a  result  of  the 
disaster  is  so  substantial  that  it  has 
increased  the  prevailing  rent  levels  in 
the  affected  area.  Such  exceptions  must 
be  requested  in  writing  by  the 
responsible  PHAs.  Once  approved  by 
HUD.  they  will  remain  in  effect  until 
superseded  bv  the  publication  of  the 
final  FY  1999  FMRs. 

Request  for  Comments  ^ 

HUD  seeks  public  comments  on  FMR 
levels  for  sp)ecific  areas.  Comments  on 
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FMR  levels  must  include  sufficient 
information  (including  local  data  and  a 
full  description  of  the  rental  housing 
survey  methodology  used)  to  justify  any 
proposed  changes.  Changes  may  be 
proposed  in  all  or  any  one  or  more  of 
the  bedroom-size  categories  on  the 
schedule.  Recommendations  and 
supporting  data  must  reflect  the  rent 
levels  that  exist  within  the  entire  FMR 
area. 

HUD  recommends  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  number  of  Section 
8  units  to  justify  the  survey  cost  of 
$10.000-$12.000.  Areas  with  500  or 
more  program  units  usually  meet  this 
criterion,  and  areas  with  fewer  units 
may  meet  it  if  actual  two-bedroom  FMR 
rents  are  significantly  different  from  the 
FMRs  proposed  by  HUD.  In  addition, 
HUD  has  developed  a  version  of  the 
RDD  survey  methodology  for  smaller, 
nonmetropolitan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  $5,000  or  less. 

PHAs  in  nonmetropolitan  areas  may, 
in  certain  circumstances,  do  surveys  of 
groups  of  counties.  All  grouped  county 
surveys  must  be  approved  in  advance  by 
HUD.  PHAs  are  cautioned  that  the 
resultant  FMRs  will  not  be  identical  for 
the  counties  surveyed;  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  its  relationship  to  the 
combined  rent  of  the  cluster  of  FMR 
areas. 

PHAs  that  plan  to  use  the  RDD  survey 
technique  may  obtain  a  copy  of  the 
appropriate  survey  guide  by  calling 
HUD  USER  on  1-800-245-2691.  Larger 
PHAs  should  request  "Random  Digit 
Dialing  Surveys;  A  Guide  to  Assist 
Larger  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 
Smaller  PHAs  should  obtain  "Rental 
Housing  Surveys;  A  Guide  to  Assist 
Smaller  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 

HUD  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
more  traditional  method  described  in 
the  small  PHA  survey  guide  along  with 
the  simplified  RDD  methodology.  Other 
survey  methodologies  are  acceptable  as 
long  as  the  surveys  submitted  provide 
statistically  reliable,  unbiased  estimates 
of  the  40th  percentile  gross  rent.  Survey 
samples  should  preferably  be  randomly 
drawn  from  a  complete  list  of  rental 
units  for  the  FMR  area.  If  this  is  not 
feasible,  the  selected  sample  must  be 
drawn  so  as  to  be  statistically 
representative  of  the  entire  rental 
housing  stock  of  the  FMR  area.  In 


particular,  surveys  must  include  units  of 
all  rent  levels  and  be  representative  by 
structure  type  (including  single- family, 
duplex  and  other  small  rental 
properties),  age  of  bousing  unit,  and 
geographic  location.  The  decennial 
Census  should  be  used  as  a  starting 
point  and  means  of  verification  for 
determining  whether  the  sample  is 
representative  of  the  FMR  area's  rental 
housing  stock. 

Local  rental  housing  surveys 
conducted  with  alternative  methods 
must  include  the  same  type  of 
documentation  required  of  the  RDD- 
type  surveys.  Specifically,  PHA 
submissions  must  include: 
— Identification  of  the  40th  percentile 
gross  rent  (gross  rent  is  rent  including 
the  cost  of  utilities)  and  the  actual 
distribution  (or  distributions  if  more 
than  one  bedroom  size  is  surveyed)  of 
the  surveyed  units  rank-ordered  by 
gross  rent. 
— An  explanation  of  how  the  rental 
housing  sample  was  drawn  and  a 
copy  of  the  survey  questionnaire, 
transmittal  letter,  and  any  publicity 
materials. 
— An  explanation  of  how  the  contract 
rents  of  the  individual  units  surveyed 
were  converted  to  gross  rents.  (For 
RDD-type  surveys  HUD  requires  use 
of  the  Section  8  utility  allowance 
schedule.) 
— An  explanation  of  how  the  survey 
excluded  units  built  within  two  years 
prior  to  the  survey  date. 
— The  date  the  rent  data  were  collected 
so  that  HUD  can  apply  a  trending 
factor  to  update  the  estimate.  If  the 
survey  has  already  been  trended  to 
this  date,  the  date  the  survey  was 
conducted  and  a  description  of  the 
trending  factor  used. 
— Copies  of  all  survey  sheets. 

Since  FMRs  are  based  on  standard 
quality  units  and  units  occupied  by 
recent  movers,  both  of  which  are 
difficult  to  identify  and  survey,  HUD 
will  accept  surveys  of  all  rental  units 
and  apply  appropriate  adjustments. 

Most  surveys  cover  only  one-  and 
two-bedroom  units,  in  which  case  HUD 
will  make  the  adjustments  for  other  size 
units  consistent  with  the  differentials 
established  on  the  basis  of  the  1990 
Census  data  for  the  FMR  area.  When 
three-  and  four-bedroom  units  are 
surveyed  separately  to  determine  FMRs 
for  these  unit  size  categories,  the 
commenter  should  multiply  the  40th 
percentile  survey  rents  by  1.087  and  by 
1.077,  respectively,  to  determine  the      ^ 
FMRs.  The  use  of  these  factors  will 
produce  the  same  upward  adjustments 
in  the  rent  differentials  as  those  used  in 
the  HUD  methodology. 


Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certincate  program  is  categorically 
excluded  from  the  Department's 
National  EnvironmentaiPolicy  Act 
procedures  under  24  CFR  50.20(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hereby  certifies  that  this  Notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  procram. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  Notice  will  not 
have  a  signiHcant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  Notice  amends  Fair  Market  Rent 
schedules  for  various  Section  8  assisted 
housing  programs,  and  does  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family's  income. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  Notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

The  Catalog  of  Federal  E)omestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  be  codified  in  24 
CFR  Part  888,  are  amended  as  follows: 

Dated:  April  30, 1996. 
Henry  G.  CisnotM, 

Secrefary. 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Pajrments  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  The  FMRs  shown  in  Schedule  B 
incorporate  the  Office  of  Management 
and  Budget's  (OMB)  most  current 
definitions  of  metropolitan  areas  (with 
the  exceptions  discussed  in  paragraph 
b).  HUD  uses  the  OMB  Metropolitan 
Statistical  Area  (MSA)  and  Primary 
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Mptmnnlitfln  Statistical  Area  (PM.SA)  the  New  England  states  and  for  FMR  manufactured  home  space  FMRs 

^ef  "Ko     fur  mR  a?eas £cl^^^^^^^  areas  in  Pue'no  Rico,  the  Virgin  Islands,  establish  new  base-ve,r  es^mat^that 

clo^  y  correspond  to  housing  market  and  the  Pacific  Islands.  .   .  are  updated  annualv  using  tt^e  same 

a  08  dltlnitions.  FMRs  are  housing  d.  FMRs  for  the  areas  in  V.rgmia  data  used  to  ^-'^"^''t^^^'J^^^^^ 

market-wide  rent  estimates  that  are  shown  m  the  table  below  wer-  Certificate  program  FMRs  The  FMR 

intended  to  provide  housing  established  by  combining  the  Census  area  definition.^  used  for  manufactured 

oDDortunities  tliroughout  the  geographic  data  tor  the  nonmetropolitan  counties  hoioe  spaces  are  the  same  as  for  the 

area  in  whirh  rental  housing  units  are  with  the  data  for  the  independent  cities  Section  8  Certificate  program, 

in  direct  comiM.tition,  tjiat  are  located  williin  the  county  ^rrooRerr^ent  of  FMR  Areas  nnH 

b,  The  exceptions  are  counties  deleted  ^-'^J, '^■X-^^Xl  e^^  ldCn^fSnafCon.t.Went  Paris 

from  seven  large  metropolitan  areas  the  Ff4R  listing  in  ?>cneauie  b  inciuaes  j 

whose  .-^vised  OMB  definitions  were  only  the  name  of  the  nonmetropolitan  ^  ^^^  pj^  ^^^^^  -^  Schedule  b  are 

determined  by  HUD  to  be  larger  than  th«  county.  The  complete  definitions  ot  j.^^^^  alphabeticallv  bv  metropolitan 

housing  market  areas.  The  FMRs  for  the  these  areas  .nciuding  the  independent  ^^^^^  ^^  ^^  ^^  uoun.etropolilan 

following  counties  (shown  by  tlie  cities  are  ^s  follows:  county  within  each  Stale.  Thd  ex(.«p;ion 

metropolitan  ares)  are  calculated  Virginia  Nonnetropolilan  County  FMR  FMRs  lor  manufactured  home  spaces  in 

separately  and  are  shown  in  Scliedul'j  B  ^j.^^,  ^^^  Independent  Cities  bcluded  Schedule  P  aie  lifted  aiphat)eti(  ally  by 

within  their  respective  States  iind&r  the _. . _  v,ta(e 

■Metropolitan  FMR  Areas    li.sting  ^  County ^  Cities      ^   ^  .^^^  rc.nstituer.t  ..o;.nnes  fand  New 

Metropoluan  Area  and  CounUes  Deleted  ^„gqf,gny  '  ciitton  Forge  and  Covirg-  England  towns  and  cities!  included  in 

^Atlanta.  GA-Carro!l,  Pickens,  and  ton  each  metropolitan  FMR  area  ar.  listed 

Walton  Courtie-  Avcusta  '  Staunton  and  Waynesboro      immediaLely  follow  ui^  'tie  hsUnj^s  ot  tlie 

Chicaao  IL— DcKaib  Gnindy  and  "atroU ,  Gaiax  pMK  dollar  amounts.  Ail  constit^ient 

Ke-^'dal'Cou-iti'^'^  f^redenck  Winchester  parts  of  a  metropo!:«an  FMR  area  tnai 

Cinriar.ati-Hamiiton.  Oh-KY  -IN-  SltfaT"^    «SS"loston   •  «^«  »"  "^'^^  ^^"  ""f  ^''^^'?  T  ^      . 

Brown  County.  Oh:o;  Gallatin,  ^^^^^"^  _  !  mS.s\S  identified  by  consult.nc  the  bslings  tor 

Grant  and  Pendl-iion  C.iunties  in  Montgomery     ...     Radtora  each  applicable  State 

Kentucky:  and  Ohio  County,  RockSnoge       .     Buena  Vista  and  Lexington         .^.  Two  nonmetropolitan  counties  are 

Indiana.  Rockingham     ..  ^  Harnsonburg  listed  alphabeticallv  on  each  lire  of  the 

Dallas.  TX-Henderso- County.  Southhampton      i  ^;ankl<n  nonn.etropoUtan  counMisti.igs 

Flagstaff,  AZ-UT- -Kane  County.  UT  Wise  Norton  "°"'^ «      f^  -  :    .,^ 

New  Orleans.  LA~Si.  Fames  Parish.  ^ -'  — — "  ,    d  The  New  England  towns  and  cties 

Washington,  DC— Berkelev  and  e.  i'MRs  tcr  .Section  8  manufactured         ijicluded  in  8  nonrr.etropontan  part  ot  a 

Jefferson  Counties  in  West  Virginia:  hem  e  spaces  are  30  percent  of  the  two-        countv  are  listed  i;.ir.-,ediately  following 

and  Clarke,  Culpeper.  King  CTeorge  bedroon;  Section  8  Rental  Certiticale  ^;^y  county  name, 

and  W.-rren  counties  in  Virginia.  program  jMRs.  witn  the  exception  ot  ^  ^.^^  FMRs  ar«  listed  bv  dollar 

c.  FMRs  also  are  established  for  ttie  areas  !i-*ed  -n  Schedule  C^whose  ^^^^.^^^  ^,,,  Q.e  first  line  beianning  with 

nonmetropolitan  counties  and  for  manufactured  h-.me  space  FMRs  h.^v^         ^^^^  ^^^  ^^^  ^^^^ 

county  equivalents  in  the  United  States,  bc^n  revised  or.  the  basi!>  of  public 

for  nonmetropolitan  parts  of  counties  in  comments.  Once  approved,  the  rovisen       b.uing  coc*  «,«2^ 
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STATE /FMR  AREA 


CALIFORNIA 

Orange   County,    CA     PMSA 
San   Diego,    CA     MSA 
Vallejo-Fairf ield-Napa,    CA 

COLORADO 

Boulder-Longmont ,    CO      PMSA 
Denver,  CO   PMSA 

DELAWARE 

Dover,  DE  MSA 
Sussex   County 

MARYLAND  ♦ 

Hagerstown,  MD  MSA 
St .    Marys   County 


PMSA 


MINNESOTA 

Minneapolis-St .  Paul 

NEW  YORK 

Dutchess,  NY   PMSA 
Jamestown,  NY   MSA 
Newburgh,  NY  MSA 
Tompkins   County,    NY 


MN-WI   MSA 


J 


OREGON 

Salem,  OR-  PMSA 
Benton  County,  OR 
Linn  County,  OR 


UTAH 


Provo-Orem,  UT   MSA 


VERMONT 

Washington  County 

WEST  VIRGINIA 

Berkeley  County 
Jefferson   County 
Morgan  County 


SPACE 
RENT 


$449 
388 
288 


282 
268 


163 
115 


204 
251 


243 


329 
172 
30S 
196 


205 
198 
179 


196 


196 


132 
135 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6892  of  May  6,  1996 

Asian/Pacific  American  Heritage  Month,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  national  character  has  been  enhanced  by  citizens  who  maintain  and 
honor  cultural  values  and  customs  brought  from  other  lands.  Americans 
of  Asian  and  Pacific  Islander  ancestry  have  long  been  a  part  of  that  tradition, 
enriching  the  fabric  of  our  society  with  their  unique  talents  and  abilities. 
This  month  provides  a  welcome  opportunity  to  recognize  these  gifts  and 
to  celebrate  the  dailyN#ontributions  that  Asian  and  Pacific  Americans  make 
to  our  country's  progress. 

Ever\'  sector  of  American  life  has  benefited  from  the  extraordinary  leadership 
of  those  who  trace  their  roots  back  to  Asia  and  the  Pacific  Island  region. 
In  the  arts  and  sciences,  the  business  world,  law,  academia.  and  government, 
these  remarkable  individuals  have  expanded  our  horizons,  achieving  excep- 
tional success  and  demonstrating  a  dedicated  belief  in  equal  opportunity. 
Asian  and  Pacific  Americans  have  worked  to  overcome  challenges,  often 
in  the  face  of  discrimination  and  prejudice,  and  have  successfully  embraced 
the  opportunities  of  the  American  Dream. 

As  we  stand  on  the  threshold  of  the  21st  century,  ready  to  compete  in 
the  global  marketplace  and  strengthen  our  partnerships  with  the  nations 
of  the  Pacific  Rim,  let  us  draw  on  the  strengths  added  by  Asian  and  Pacific 
Americans  and  applaud  their  proud  legacy  of  service  and  dedication  to 
this  country. 

To  honor  the  accomplishments  of  Asian  and  Pacific  Americans  and  to  recog- 
nize their  many  contributions  to  our  Nation,  the  Congress,  by  Public  Law 
102-450,  has  designated  the  month  of  May  as  "Asian/Pacific  American 
Heritage  Month." 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  1996  as  Asian/Pacific  American  Heritage 
Month.  I  call  upon  the  people  of  the  United  States  to  observe  this  occasion 
with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twentieth. 
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REMMDE.iS 

The  rules  and  proposed  njtos 
in  this  list  were  editohally 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  ttiis  list  has  no 
legal  significance. 

RULES  GOINQ  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Animal  and  Ptant  Health 
Inspection  Servica 

Phytosanitary  export 
certification  regulations; 
revision;  published  4-8-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Small  industrial-commercial- 

institutional  steam 

generating  units; 

published  5-«-96 
Pesticides;  tolerances  in  food, 
animai^  feeds,  and  raw 
agricultural  commodities: 

Avermectin  B1  and  delta- 
8,9-isomer;  published  5-8- 
96 

Ctomazone;  published  5-8- 
96 

Lactofen;  published  5-8-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Amateur  services- 

219-220  MHz  band;  use 
allocation;  put)lished  4- 
8-96 
Radio  stations;  table  of 
assignments: 

California;  published  5-8-96 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  arxl 
Competition  Act  of  1992- 
Rate  regulation,  published 
4-8-96 
INTERIOR  DEPARTMENT 
Acquisition  regulations; 
Foreign  acquisition,  etc.; 
Federal  regulatory  refomi; 
published  4-8-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Organization,  functions,  and 
authority  delegations 
Enforcenient  Division 
Director.  puDlished  &-&-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Technicai  amendmerits; 
pudished  5-8-96 


VETERANS  AFFAIRS 
DEPARTMENT 

Ad^udk:ation;  pensions, 
compensaion.  dependency, 
etc.: 
Miscellaneous  amendments; 

published  5-8-96 
Vocational  rehabilitation  and 
education: 
Educatior^  assistarx^, 

technical  amerKJments; 

published  5-8-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Sarvica 

Fluid-tnilk  promotion  order; 
commerrts  due  by  5-15-96; 
published  5-8-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilitiaa  Sarvica 
Rural  development: 
Distance  learning  and 
■    telemedicine  grant 
program;  conrvnerrts  due 
by  5-16-96;  published  4- 
16-96 

AGRICULTURE 
DEPARTMENT 

Administrative  regulations: 

Claims  based  on 
negligence,  wrongful  act, 
or  omission;  Federal 
regulatory  review; 
comments  due  by  5-13- 
96.  putXished  4-12-96 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 

Accessibility  guideliries— 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflectng  pools; 
comments  due  by  5-13- 
96:  putdiehed  4-12-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  con.'^ervation  and 
management. 

Atlantic  t)luefish;  comments 
due  by  5-13-96;  published 
3-28-96 
Limited  access  management 
of  Federal  fisheries  m  and 
off  of  Alaska 

Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 
Islands  groundfish; 
comments  due  bv  5-14- 
96.  published  3-2Q-96 


Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 
Islands  grourxllish; 
comments  due  by  5-17- 
96;  published  4-2-96 
Northeast  multispecies; 
comments  due  t>y  5-15- 
96;  published  4-18-96 
Summer  flounder;  comments 
due  by  5-17-96;  published 
4-22-96 
DEFENSE  DEPARTMENT 
Acquisition  reguiatkxis: 
Ball  arKJ  roller  bearings; 
comments  due  by  5-17- 
96:  published  3-18-96 
EOUcXtION  DEPARTMENT 
Family  educatkxial  rights  and 
privacy: 

Regulatory  burden  reduction; 
comments  due  t>y  5-13- 
96:  published  3-14-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poilulion  control: 
Federal  regulatory  review; 
comments  due  by  5-13^ 
96:  published  4-11-96 
Air  quality  Implemantation 
plans;  VAVapproval  and 
promulgatkin;  various 
-  States:  air  quality  planning 
purposes;  designatk>n  of 
areas: 

Kentucky;  comments  due  by 
5-17-96;  published  4-17- 
96 
MKhtgan;  comment  period 
extensk}n:  comments  due 
by  5-16-96;  published  5-1- 
96 
Clean  Air  Act: 
Accidental  release 
prevention;  regulated 
sutistances  and  thresholds 
Hst;  comments  due  by  5- 
15-96;  published  4-15-96 
Proposed  stay  of 
effectiveness:  comments 
due  by  5-15-96; 
published  4-15-96 
Fuel  and  fuel  additives- 
Federal  gasoline  Reid 
Vapor  Pressure  volatility 
standard  (1996  and 
1997);  relaxation; 
comments  due  by  5-15- 
96;  published  4-15-96 
Hazardous  waste  program 
authonzations: 

Louisiana;  comments  due  by 
5-13-96;  published  3-28- 
96 
Pesticides;  tolerances  in  food, 
animai  feeds,  and  raw 
agncult'jral  comrrwdities: 
Diflubenzuron;  comments 
due  by  5-17-96;  published 
4-17-96 
Pentaerythrrtoi  stearates; 
comments  due  t>y  5-17- 
96.  Dubiished  '1-17-96 


Prosulfuron;  comments  due 
by  5-17-96;  published  4- 
17-96 
Sodium  salt  of  acifluorfen; 
comments  due  by  5-17- 
96:  published  4-17-96 
Superfund  program: 
National  oil  and  hazardous 
substarx:es  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  5-13-96;  published 
4-11-96 
National  priorities  list 
update;  comments  due 
by  5-13-96;  published 
4-12-96 
Water  pollution:  effluent 
guidelines  for  point  source 
categories: 

Ore  mining  and  dressing; 
comment  period 
extension:  comments  due 
.  by  5-13-96,  published  4- 
10-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 

operations- 
'  Loan  undetwriting;  Federal 
regulatory  review; 
comments  due  by  5-15- 
96;  published  4-15-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Personal  communKatkxis 
services: 
Mobile-satellite  services; 

alkxation  of  70  MHz 

rartge  satellites  operation 

use:  comment  period 

reopening;  comments  due 

by  5-17-96;  pubUshed  4- 

25-96 
Radio  txoadcasting: 
Broadcast  facilities;  minor 

changes  witfxxjt 

construction  permit; 

comments  due  by  5-16- 

96:  published  4-8-96 
Radio  stations,  table  of 
assignments: 
Alaska;  comments  due  by 

5-13-96;  putjlished  3-29- 

96 
Colorado;  comments  due  by 

5-13-96;  published  3-29- 

96 
Hawaii;  comments  due  by 

5-13-96,  published  3-29- 

96 
New  Mexico;  comments  due 

by  5-13-96;  putjiished  3- 

29-96 
Telecommunicatio'is  Act  of 
1996;  implementation: 
Local  competition  provisions: 
'  comments  due  by  5-16- 

96;  published  4-25-96 


Television  broadcastir>g: 
Cabie  Television  Consumer 
Protection  and 
Competition  Act  of  1992- 
Leased  commercial 
access;  comments  due 
b)v  5-15-96:  rxiWished 
4-15-96 
Television  stations:  iabie  of 
assignments; 

Wisconsin;  comments  due 
by  5-13-96;  published  3- 
29-96 
HEALTH  AND  HUMAN 
SERVICES  DECMWTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Investigational  new  drugs; 
clinical  investigate 
disqualification;  comments 
due  by  5-16-96;  published 
2-16-96 
Lat)eling  of  drug  proaucts 
(OTC)- 

Pf-.enylpropanclamine 
preparation  drug 
products-  warning  latjei; 
comments  due  by  5-14- 
96;  published  2-14-96 
Topical  antimicrobial  drug 
products  for  over-the- 
counter  hurnan  use— 
OTC  first  aid  antitjiotk; 
drug  products;  final 
monogra^Dh;  comments 
due  by  5-14-96; 
published  2-14-96 
INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 

Pernunent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions' 

Ohio:  comments  due  by  5- 
17-96;  published  4-17-96 


JUSTICE  DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation 

Accessibility  guideiiiies- 
Det«^.-:table  warnings  at 
curb  ramps,  hazardous 
vehicula*  areas   a^xj 
reflecting  pools; 
comrTients  due  by  5-13- 
96,  published  4-12-96     * 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Federal  regulatory  retorm  .. 
Regattas  and  rnanne 
oarades;  rxjmments  due 
by  5-1/ -96,  put>lished  4- 
17-96 
Regattas  and  manne  parades: 
Miami  Super  Boat  Rare, 
comments  due  by  5-15- 
96.  published  3-25-96 
Rivet  Race  Augusta: 
comments  due  by  5-15- 
96;  published  3-26-96 

TRANSPORTATION 
DEPARTMENT 

Americans  with  DisaDilities 
Act;  implementation: 
Accessibility  guidelines- 
Detectable  warnings  at 
curb  famps,  Hazardous 
vehicular  area"^    and 
reflecting  pools 
comments  due  t?y  5-i3- 
96.  published  4-12-96 
Omnibus  Transportation 
Employee  Testing  Act  of 
199^ 

Drug  and  alcohol  testing 
'^equirements  for  foreign- 
basAJ  drivers  operating  in 
U  S.;  participation  by 
Canadian  and  Mexican 
laboratories:  comments 
due  bv  6-13-96;  published 
3-28-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airports. 
Passenger  facility  chiargeo; 
comments  due  by  5-"!5- 
96;  piiJlished  4-16-96 
Airworthiness  directives: 
Boeing;  cxnments  due  by 
5-14-96:  published  3-2'- 
96 
Dornifcr,  comments  due  by 

5-15-96:  published  4^-96 
JanAero  Devices,  comments 
due  by  5-17-9G;  pub^is^iea 
3-15-96 
McDonnell  Douglas, 
comments  due  by  5  i3- 
96,  published  3-18-96 
A'rworth^r^ess  starxJaras; 
Transport  category 
airplanes- 
Reference  stall  speed; 
comments  due  t)y  5-17- 
96;  put)lished  1-18-96 

Class  E  airspace;  comments 
due  by  r>--'3-96;  publistied 
4-8-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
New  drivers;  safety 
pfcrtormarK«  h'Stoo 
comments  due  bv  S-'S- 
96:  putdished  3-1^-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  workplace  safety: 
RoadA'Sv  worke'  prolect.or; 
comments  due  by  5-'-- 
96.  outHished  3-1 ''-96 


TRANSPORTATION 
DEPARTMENT 

National  Highwray  Traffic 
Safety  Administration 

Moior  vehicle  safety 
standards: 

Lamps,  reflective  ae»ices, 
ana  associated 
egjipmen!- 

Signal  lamps  geometric 
visiDility  requirements, 
and  rear  side  marker 
color,  harmorzaiio." 
OJmments  due  by  5-i6- 
96,  puWsned  12-27  95 


Cist  of  public  laws 


Tms  IS  a  list  of  put>lic  btlis 
from  the  'iC4th  Congress 
when  have  become  Federal 
laws.  It  may  be  used  m 
COn)urctk)n  with  "P  L  U  S" 
(Put>*tc  Laws  Update  Service) 
on  202-523-6641    The  te^t  of 
laws  is  not  putdisfied  m  ttie 
Federal  Register  but  ma\  tie 
ordered  in  irxltviduai  pamp-ilet 
form  (referred  to  as  "slip 
laws")  frorr  the 
Superinterxjenl  of  Documents. 
u  S.  Government  Printing 
Office,  Washington,  DC  20402 
(phcne,  202-612-2470). 

H  R    3055/P.L.  104-141 

To  amend  sectKXi  325  c'  the 
Higfier  Education  Ac;  of  ''965 
tc  pein;t  continued 
participatior  by  H  stoncaiiy 
Bia::k  Graduate  Proiessional 
Scr>oois  :n  ttie  gran?  p'og.am 
authorized  b\  ttiat  section 
(May  e    -996    ^0  Stat,  1328' 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkfieping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERALTIEGULATIONS 
fCFR)  for  uniformity  of  citation  and  easy 
reference  to  tJie  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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